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Eikicatioii  is  a  lifelong  {vocess  o(  growth  and  discovery  that,  for  each  (child, 
begins  within  the  inimitable  shelter  of  the  family  and  extends  through jc^ars  of 
schooling  and  experience.  During  American  Education  Week,  we  pause  to 
reflect  upon  the  importance  of  a  strong  educational  system  to  our  well-being 
as  individuals  and  as  a  Nation. 

America's  schools  play  an  important  role  in  nurturing  our  children's  intellectu- 
al and  social  development.  By  helping  their  students  grow  in  knowledge,  akiU. 
and  reasoning  ability,  teachers  i|ot  only  open  the  doors  of  opportunity  for 
them,  but  also  help  them  to^becohie.  responsible,  productive  citizens.  Giving 
young  people  a  greater  understandiog-of-qur  Nation's  history  and  preparing 
them  to  exercise  their  ri^s  and  respons^nhties  as  citizens,  America  s  schools 
help  strengthen  our  system  of  self-government. 

Our  Nation's  Founding  Fathers  clearly  understood  the  vital  connection  be- 
tween liberty  ancHeaming.  They  knew  that  only  an  educated  and  informed 
public  can  keep^a  free  and  democratic  government.  Like  Thomas  Jefferson, 
James  Madison,  our  fourth  President,  was  a  strong  advocate  of  public  educa- 
tion. "Knowledge  wiU  forever  govern  ignorance,"  he  once  wrote,  "and  a 
people  who  mean  to  be  their  cnmi  Governors,  ihxist  arm  themselves  with  the 
power  which  knowledge  gives."  '^ 

Two  hundred  years  after  our  Nation's  founding,  we  can  be  grateful  for  the 
dedication  to  learning  that  is  so  deeply  ingrained  in  American  tradition. 
However,  standing  on  the  threshold  of  the  21st  century  also  compels  us  to 
examine  the  state  of  American  education  and  consider  what  it  holds  for  oiir 
future.  A  good  education  is  a  lasting  treasure  in  its  own  right,  but  is  also 
essential  to  keeping  the  United  States  strong  and  prosperous  in  an  increasing- 
ly competitive  world. 

In  September,  I  met  with  the  Nation's  Governors  in  an  historic  Summit  to 
discuss  the  challenges  facing  us  in  working  toward  excellence  in  education. 
The  President's  Education  Summit  with  the  Governors  brought  forth  unani- 
mous agreement  on  the  significance  of  this  issue  to  the  futiire  of  the  Nation 
and  to  the  quality  of  life  for  every  American.  We  will  build  upon  the  vision  of 
our  Founding  Fathers  in  establishing  national  education  goals  and  in  mobiliz- 
ing a  state-by-state  effort  to  restructure  our  educational  system. 

Improving  our  Nation's  education  system  is  not  a  job  for  its  chief  executives 
alone,  however.  The  challenge  and  responsibility  for  the  Nation's  future  must 
be  met  by  each  citizen  in  every  walk  of  life.  It  will  require  the  sustained 
involvement  of  parents,  teachers,  local  school  administrators,  business  lead- 
ers, elected  officials,  and  the  public  at  large.  It  will  require  recognizing  the 
value  of  lifelong  learning,  raising  our  expectations,  holding  ourselves  account- 
able for  results,  and  never  settling  for  the  minimum.  Every  American  can  help 
ensure  that  yoxmg  people  receive  the  quality  education  they  need  and  deserve. 
We  can  do  so  by  participating  in  parent-teacher  organizations;  by  serving  on 
our  local  school  boards;  and  by  supporting  private  institutions,  adult  educa- 
tion, and  literacy  programs.  We  can  also  lend  our  support  to  our  local  libraries 

\      •  ■ 
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and  museums,  and  encourage  our  children  to  take  advantage  of  these  valuable 
educational  resources. 

This  year,  as  we  observe  American  Education  Week  and  reflect  upon  its 
theme.  "Learning  and  Liberty:  Our  Roots.  Our  Future."  let  us  renew  our 
determination  to  improve  America's  educational  system.  Strengthening  our 
schools  is  one  of  the  greatest  investments  we  can  make  in  our  Nation's  future. 

NOW.  THEREFORE,  I  GEORGE  BUSH,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  beginning  November  12, 
1989,  as  American  Education  Week.  I  urgeuttl  Americans  to  observe  this  week 
with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 


[FR  Ooc.  80-27138 
Piled  11-14-aB:  4:2S  pm] 
Billing  code  S19S-01-M 


^^ 


Editixial  note:  For  tha  President's  remarks  of  Nov.  14  on  signing  Proclamation  6067.  see  the 
Weekly  Compilation  of  Presidential  Doamenta  (vol  25,  no.  46). 
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DEPARTMEMT  OF  AGRICULTURE 
Commodity  Cradit  Corporatton 
7  CFR  Part  T478 

1989  Tree  Assistance  Prtigraw. 

AOENCV:  ComBMdity  CradM  Ca^pqratiaB.^ 
USDA.  ^ 

acton:  Ptaal  rate, 

summary:  This  final  nrie  revises  7  CFR 
part  1478  to  set  forth  the  regulations  for 
the  1989  Tree  Assistance  FnsgFtm  ^1969 
TAP]  autltonzed  by  &e  Dlsastef 
Assistancfc  Act  of  1988  (Pub.  L  101-82). 
These  regulatioaa  provide  the  critena  to 
be  used  in  making  assistance  available 
to  eligible  producers  for  certain  1986 
tree  or  tree  seedlii^  losses.  The 
Commodify  Crecfit  Corporation  fCCQ 
will:  (1)  Reimburse  eli^Ie  persons  for 
part  of  the  eligible  costs  of  pianting 
seetfKngs  to  offset  losses  of  trees 
planted  in  any  yew  that  were  planted  to 
produce  amraal  crops  for  connnercirf 
purposes  and  were  test  du«  to  freeze  or 
related  condition  in  1988;  and,  [2) 
reimburse  eligible  persons  for  part  of  the 
eligible  costs  of  repkairting  scedhngs 
planted  is  1988  or  1986  tkst  were 
planted  to  ptodnce  trees  to  be  hervesterf 
for  commercial  peiposes  and  were  bet 
due  to  drought  or  related  coaditioo  in 
1989. 1989  TAP  payments  atay  cover  65 
percent  of  the  eligiUe  costs  of  planting^ 
that  portion  of  the  eligible  U)8»  which, 
after  adjustment  for  normal  mortality, 
exceeda  a  45  percent  loss  as  determined 
under  these  regulationa.  The  regulations 
set  forth  standards  for  determining 
losses  and  payments.  In  addition,  the 
regulatfonv  set  forth  applicable  payment 
limitatront  and  other  program  \ 

provfewne.  1999  TAP  assistance, 
generally,  will  be  available  oirfjr  far 
approved  costs  ineened  after  the 
appUcatioR  for  sseietaiiee  ie  approved. 
EFncnvi  OATC  November  16,  t989. 


FOR  niRTHER  INFORMATIOH  CONTACT: 

James  R.  McMuIIen,  Director. 
Conservation  and  Environmental 
Protection  Division.  ASCS,  P.O.  Box 
2415,  Washington.  DC  20013  (Tel.  [202J 
447-6221  J. 
SUPPUMENTAflV  INFORMATION:  This 

notice  has  beea  reviewed  under  USDA 
procedures  estabBsfaed  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  maior."  The 
provisions  of  this  notice  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  mfllkm  or  more,  [2]  a  maior 
increase  m  costs  or  prices  for 
consumers,  mdfvidnal  industries. 
Federal,  State,  or  local  governments,  or 
geographic-regfons,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivrty, 
innovation,  tJte  envffonment,  or  the 
ability  of  Uhited  States^sed 
enterprises  to  compete  with  foreign- 
based  enterprises  m  domestic  or  export 
markets. 

It  has  been  detenaiiied  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  tins  rule  smce  the 
Commodity  Credit  Corporation  fCCCJ  fs 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  role. 

It  has  been  determined  by  an 
environraentet  evaloatioR  that  thie 
action  will  have  no  signiHcant  adverse 
impact  on  the  quahty  of  the  human 
environment. 

Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed.  Copies  of 
the  environmental  evaluatioa  are 
available  upon  written  request  The 
titles  and  nimibers  of  the  Pedera) 
Assistance  Program  to  wiucb  this  rule 
applies  are:  Title:  Tree  Assistance 
Program;  Number  lO.TAP,  as  found  in 
the  catalog  of  Federal  Domestic 
Assistance. 

This  program/activfty  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergpvwBiiieBlal 
consultation  with  State  and  local 
officials.  See  Motice  rekted  to  7  CFR 
part  3015,  subpnrt  V,  p«t>liflbed  a1  4S  FR 
29115  [June  24, 1983). 

Subtitle  B  of  Title  I  of  the  Disaster 
Assistance  Act  of  1989  CPub.  L  100-821 
("the  1989  Act")  provides  that,  suhfect  to 
certain  liinftations,  the  Secretary  of 
Agriculture  shall  make  assistance 


available  to  eligiUe  orckardiets  wlw 
plaaled  teeee  for  i  ii— iiii  la!  patpoaea 
but  loet  such  toeea  aa  a  Ksuk  of  freeze 
or  related  coadMoa  ia  198%,  as 
determined  by  the  Secretaey.  To  be  an 
eligible  orrhnrdiai  a  pereoe  mrn/t 
prodace  aaoKal  crape  Eran  frees  for 
commerciak  purposes  and  ewn  580  acrea 
or  leea  of  suck  trees.  Sabtiide  B  prgvidea 
that  ekgibie  errhardiats  nay  recow 
reimburseneitf  of  85  pereeBt  of  the 
eligiUe  costs  of  replantkig  trees  kwt  due 
to  freese  or  rekted  conditicn  m  I88B  ia 
excess  of  45  percent  mortality  (ad|xisted 
for  normal  ■orteMty}.  However  sabfidc 
B  provides  that  Ite  total  aaoeat  of  sedk 
payments  diat  a  "person^  may  lecavve 
may  not  exceed  $25,000.  and  also 
provides  that  the  Secretary  shall  issee 
regotations  defiiung  ^  term  "personT 
for  these  parposes.  Tlte  Ad  speciftee 
thet  such  lei^afioae  shell  confora  to 
the  extent  practicabte  to  the  regehffone 
issued  ander  section  lOtn  of  the  Food 
Seciuity  Act  of  1986.  These  regidatibos 
are  set  forth  at  7  CFR  pert  149&. 

Subtitle  C  of  title  \  tX  the  nB9  Act 
provides  that,  sabfeet  to  certain 
limitations,  the  Secretary  ■>♦  Agrieoltiire 
shall  provide  aesisfance  to  eligible  tree 
farmers  that  planted  tree  seedlings  te 
1988  or  1988  \x>  prodoce  trees  to  be  ]       J^ 
harvested  for  uommercfal  poiposes  pnf 
lost  sttch  seedlings  as  a  resalt  of  droDght 
or  related  contfition  in  1989.  as  v 

determined  by  the  Secretary.  Under 
subtitle  C,  to  be  an  "eligible  tree  farmer^ 
the  applicant  must  be  a  person  who 
grows  trees  for  htirvest  for  commercM 
purposes  and  owns  1,000  acres  or  less  of 
such  trees.  Under  sabtftle  C,  an  eligible 
person  may  receive  refmbursemeaf  of  65 
percent  of  the  cost  of  replanting 
seedlkigs  lost  due  to  drought  or  related  * 
condition  in  1989  in  excess  of  45  percent 
morality  (adpisfed  for  normal  mortality  J. 
The  total  amount  of  such  payments  that 
a  "person"  may  receive  is,  by  the  terms 
of  the  Act  Umited  to  $25,000. 

The  Act  for  assistance  made  under 
both  subtitle  B  and  C  pemuta  assistance 
to  be  made  available  in  the  fona  of 
seedlings  rather  than  through  a  diiect 
payment.  Under  either  subtitle,  value  of 
such  seedlings  may  not  exceed  $25,000 
per  '"person." 

Section  151  of  tfie  Act  nnn tains  a 
further  CmilatioB  for  both  subtitles. 
Under  that  section,,  ao  person  is  eligible 
to  receive  assistance  if  the  person  has 
"qual^ing^  gross  revenues"  in  excess  of 
$2  milDon  annually,  as  determined  by 
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the  Secretary.  The  Act  defines 
"qualifying  gross  revenues"  to  mean:  (1] 
If  a  majority  of  the  person's  annual 
income  is  received  from  farming, 
ranching,  and  forestry  operations;  the 
gross  revenues  from  the  person's 
farming,  ranching,  and  forestry 
operations;  and  (2)  if  less  than  a 
majority  of  the  person's  annual  income 
is  from  farming,  ranching,  and  forestry 
operations,  the  person's  gross  revenue 
from  all  sources. 

For  purposes  of  determining  a 
"person",  7  CFR  part  1478  provides  that 
the  provisions  of  7  CFR  part  1497  shall 
be  used.  The  provisions  of  1497.8  refer 
only  to  fanning  operations.  However, 
the  gross  revenue  determination 
requires  the  review  of  an  entity's  non- 
farm  income.  Accordingly  for  purposes 
of  determining  whether  two  or  more 
entities  shall  be  considered  one 
"person",  the  income  from  all  entities, 
whether  or  not  an  individual  entity  is 
engaged  in  farming,  shall  be  used. 

The  Act  provides  for  using  CCC  to 
carry  out  the  program  and  provides  that 
the  Secretary  and  the  CCC  may  issue 
such  regulations  as  may  be  needed.  The 
Act  directs  the  Secretary  or  CCC,  as 
appropi^iate,  to  issue  regulations  for  Title 
I  programs  as  soon  as  practicable  and 
without  regard  to  the  requirements  for 
notice  and  public  participation  in 
rulemaking  prescribed  in  5  U.S.C.  553  or 
in  any  directive  of  the  Secretary. 
Accordingly,  this  rule  is  issued  without 
prior  public  comment 

Generally  these  regulations  limit  the 
reimbursable  costs  to  those  incurred 
after  an  application  for  assistance  has 
been  approved.  Also,  the  costs  must 
generally  be  those  approved  in  the 
application.  Further,  as  required  by 
sections  125  and  135  of  the  Act, 
provision  is  made  in  the  regulations  to 
avoid  duplicative  payments  where 
assistance  was  provided  under  another 
program  such  as  the  Conservation 
Reserve  Program  (7  CFR  part  704)  or  the 
Forestry  Incentives  Program  (7  CFR  part 
701).  / 

The  regulations  allow  only  for 
assistance  to  reimburse  producers  to 
plant  seedlings  to  replace  the  lost  trees 
or  seedlings,  as  appropriate.  Under 
these  regulations,  commercial  nurseries 
will  not  generally  be  eligible  for 
assistance.  With  respect  to  assistance 
made  available  in  accordance  with 
subtitle  B  of  the  Act,  the  applicant  must 
be  engaged  in  the  business  of  growing 
trees  for  the  production  of  annual  crops 
for  commercial  purposes.  Similarly,  with 
respect  to  assistance  made  available  in 
accordance  with  subtitle  C  of  the  Act. 
the  person  must  be  in  the  business  of 
growing  trees  for  harvest,  and  must  have 
suffered  losses  of  plants  planted  as  tree 


seedlings.  Assistance  will  not  be  made 
available  for  plants  grown  at  the  site  by 
the  applicant  from  seed,  or  grown  for 
resale  as  live  plants. 

It  has  been  determined  that  providing 
relief  in  the  form  of  seedlings  would  be 
costly  and  inefficient  due  to  distribution 
difficulties  and  the  lack  of  seedlings 
available  for  distribution.  Accordingly, 
all  assistance  shall  be  made  by  CCC  by 
means  of,a  check  issued  by  CCC. 

For  CCC,  the  provisions  of  this  part 
will  be  administered  through  State  and 
county  Agricultural  Stabilization  and 
Conservation  Service  (ASC)  committees. 
The  regulations  limit  the  per/seedling 
and  per/acre  TAP  reimbursements 
which  the  county  committees  may 
approve  without  the  concurrence  of  the 
State  ASC  Committee. 

For  purposes  of  the  Paperwork 
Reduction  Act.  the  OMB  Number  0560- 
0079  has  been  assigned  for  the 
information  collection  requirements  of 
this  part.  Send  comments  regarding  this 
collection  of  information  to:  Department 
of  Agriculture,  Clearance  Officer,  OIRM. 
Room  404-W,  Washington.  DC  20250; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

List  of  Subjecto  in  7  CFR  Part  1478 

Administrative  practices  and 
procedures,  Natural  resources,  and 
Trees. 

Final  Rule 

Accordingly,  subchapter  B.  chapter 
XIV  of  title  7  of  the  Code  of  Federal 
Regulations  is  amended  by  revising  part 
1478  to  read  as  follows: 

PART  1478—1989  TREE  ASSISTANCE 
PROGRAM 

Sec. 

1478.1  General  statement 

1478.2  Administration. 

1478.3  Defmitions. 

1478.4  Program  availability. 

1478.5  Qualifying  loss. 

1478.6  Eligible  costs. 

1478.7  Payment. 

1478.8  Obligations  of  an  eligible  owner. 

1478.9  Payment  limitation. 

1478.10  Liens  anH  riaims  of  creditom  Set- 
offs. 

1478.11  Appeals. 

1478.12  Misrepresentation  and  scheme  or 
device. 

1478.13  Estates,  trusts,  and  minors. 

1478.14  Deaths,  incompetency,  or 
disappearance. 

1478.15  Other  regulations. 

1478.18    Paperwork  Reduction  Act  assigned 
numbers. 
Authority:  15  U.S.C.  n4b  and  714c  7  U.S.C. 
1421  note. 


91478.1    QwMrai  atatwiMnt 

The  regulations  in  this  part  set  forth 
the  terms  and  conditions  of  the  1989 
Tree  Assistance  Program  (1989  TAP) 
authorized  by  ^tle  I  of  the  Disaster 
Assistance  Act  of  1989  (the  Act).  Within 
specified  limits,  the  Commodity  Credit 
Corporation  (CCC)  is  authorized  by  the 
Act  to: 

(a)  Reimburse  eligible  persons  for  part 
of  the  cost  of  replanting  seedlings  to 
offset  losses  by  an  eligible  orchardist  for 
trees  that  were  planted  in  any  year  to 
produce  annual  crops  for  comimercial 
puiposes  but  were  lost  due  to  freeze  or 
related  condition  in  1989:  and. 

(b)  Reimburse  eligible  tree  farmers  for 
part  of  the  cost  of  replanting  seedlings 
planted  in  1988  or  1989  that  were 
planted  to  produce  trees  to  be  harvested 
for  commercial  purposes  where  the 
seedlings  were  lost  due  lo  drought  or 
related  condition  in  1989. 

Such  assistance  may  not  exceed  65 
percent  of  the  eligible  reseeding  costs 
actually  incurred  by  the  producer  with 
respect  to  those  elibible  losses  which, 
after  adjustments  for  normal  mortality, 
exceed  a  percentage  loss  of  45  percent 
as  determined  by  CCC. 

§1478.2    AdmMstratkMt 

(a)  This  part  shall  be  administered  by 
CCC  under  the  general  direction  and 
supervision  of  the  Executive  Vice 
President.  CCC.  The  propam  shall  be 
carried  out  in  the  field  by  State  and 
county  Agricultural  Stabilization  and 
Conservation  (ASC)  conunittees  (State 
and  county  committees). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  in  this  part,  as  amended  or 
supplemented. 

(c)  The  State  committee  shall  take  any 
action  required  by  this  pari  which  has 
not  been  taken  by  the  counfy  committee. 
The  State  committee  shall  also: 

(1)  Correct,  or  require  a  counfy 
committee  to  correct  any  action  taken 

^^y  such  county  committee  which  is  not 
in  accordance  with  this  part  or 

(2)  Require  a  county  committee  to 
withheld  taking  any  action  which  is  not 
in  accordance  with  this  part 

(d)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude  the 
Executive  Vice  President  CCC  or  a 
designee,  from  determining  any  question 
arising  under  the  program  or  from 
reversing  or  modifying  any 
determination  made  by  a  State  or 
county  committee. 
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S  1478.3    O«flnitlons. 

(a)  In  determining  the  meaning  of  the 
provisions  of  this  pari,  unless  the 

/context  indicates  otherwise,  words 
importing  the  singular  include  and  apply 
to  several  persons  and  things,  words 
importing  the  plural  include  the  singular, 
words  importing  the  masculine  gender 
include  the  feminine,  and  words  used  in 

-»"  -  th«  presenV  tense  include  the  future  as 

,"    -welfas  the  present. 

(b)  The  following  terms  contained  in 
this  part  shall  have  the  following 
meanings: 

"Annual gross  revenue"  means  with 
respect  to  a  person,  as  defined  in  Part 
1497  of  this  title: 

(i)  For  a  person  who  receives  more 
than  50  percent  of  such  person's  gross 
income  from  farming,  ranching,  and 
forestry  operations,  the  total  gross 
income  received  bom  such  operations; 
and, 

(ii)  Receives  50  percent  or  less  of  such 
person's  gross  income  from  farming, 
ranching,  and  forestry  operations,  the 
total  gross  income  from  all  sources. 
However,  the  determinations  made  in 
accordance  with  {  1497.8  of  this  chapter 
shall  include  all  entities  in  which  an 
individual  or  entify  has  an  interest 
whether  or  not  such  entities  are  engaged 
in  farming. 

"Approving  off JciaJ"  means  a 
representative  of  CCC  who  is  authorized 
by  the  Executive  Vice  President.  CCC.  to 
approve  an  application  for  assistance 
made  in  accordance  with  this  part. 

"i4SCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service. 

"CCC"  means  the  Commodity  Credit 
Corporation. 

"Cou/7fy"  means  a  county  or  similar 
geographic  area  as  determined  by  CCC. 

"DASCO"  means  the  Deputy 
'Administrator,  or  Acting  Depufy 
Administrator.  State  and  Counfy 
Operations,  ASCS.  U.S.  Department  of 
.Agriculture. 

"Eligible  ownei''  means  an  individual, 
partnership,  corporation,  association, 
estate,  trust  or  other  business  enterprise 
or  legal  entity  and  includes: 

(i)  Any  Indian  tribe  under  the  Indian 
Self-Determination  and  Education 
Assistance  Act 

J  (ii)  Any  Indian  organization  or  entify 
chartered  under  the  Indian 
Reorganization  Act 

(iii)  Any  tribal  organization  under  the 
^^Indian  Self-Determination  and 
^^Assistance  Act  and, 

^  (iv)  Any  economic  enterprise  under 
thlr'Indian  Financing  Act  of  1974  which 
meets  the  requirements  of  this  part. 

Federal,  State  and  local  governments 
and  agencies  and  political  subdivisions 
thereof  are  specifically  excluded.  In 
addition,  in  determining  whether  an 


individual  or  other  entify  is  an  eligible 
owner,  such  person,  as  determined 
under  part  1497  of  this  chapter,  must 
with  respect  to  a  request  for  relief  for 
losses  due  to  freeze  or  related  condition 
in  1988,  not  own  more  than  500  acres  of 
trees  which  produce  annual  crops  for 
commercial  purposes  and  with  respect 
to  ai^uest  for  relief  for  losses  due  to 
drought  or  related  condition  in  1989,  not 
own  more  than  1.000  acres  of  trees 
produced  for  harvest  for  commercial 
purposes.  Also,  in  order  to  be  eligible  for 
payments  under  this  part  a  person,  as 
defined  under  Part  1497  of  this  chapter, 
must  not  also  have  annual  gross  revenue 
in  excess  of  $2  million,  as  determined 
under  this  part 

"Eligible  trees" or  "eligible  seedlings" 
means  trees  or  seedlings  as  appropriate, 
which  are  determined  by  CCC  to  have 
been  planted  for 

(i)  The  production  of  wood  products, 
fruit  nuts,  syrup,  or  similar  products,  or, 

(ii)  Harvest  as  Christmas  trees. 
Such  trees  or  seedlings  must  be  planted 
in  the  ground  and  may  not  be  trees  or 
seedlings  planted  in  containers,  or  in 
other  devices  which  are  not  placed  in 
the  ground,  trees  or  seedlings  grown 
from  seed  at  the  site,  trees  or  seedlings 
produced  for  resale  in  a  live  condition, 
ornamental  trees  or  seedlings,  bushes, 
shrubs,  vines  and  similar  plants,  and 
windbreaks,  shelterbelts  and  wildlife 
enhancement  plantings.  In  addition,  if 
the  request  for  assistance  is  for  losses 
from  a  freeze  or  related  condition,  the 
eligible  trees  must  also  be  trees  that 
have  been  planted  for  commercial 
purposes  to  produce  annual  crops;  and, 
if  the  request  for  relief  is  for  Idsses  due 
to  drought  or  related  condition,  the 
plants  must  be  tree  seedlings  planted  in 
1988  or  1989  for  harvest  for  commercial 
purposes. 

"Executive  Vice  President"  means  the 
Executive  Vice  President  CCC,  or  a 
designee  of  the  Executive  Vice 
President 

"Harvest"  meaiiB  the  removal  of  the 
tree  from  the  ground  by  the  cutting  and 
removal  of  the  whole  tree  at  its  base  in 
a  manner  which  separates  the  tree  from 
its  root  system. 

"Individual  stand"  means  aa  area  of 
eligible  trees  which  are  tended  to  by  an 
eligible  owner  as  a  single  operation, 
whether  or  not  such  trees  are  planted  in 
the  same  field  or  similar  location,  as 
determined  by  CCC.  Differing  species  of 
trees  in  the  same  field  or  similar  area 
may  be  considered  to  be  separate 
individual  stands  if  CCC  determines  that 
the  species  have  significantiy  differing 
levels  of  drought  susceptibility. 

"Local  county  office"  means  with 
respect  to  individual  stands  of  eligible 
trees  which  are  grown  on  a  farm: 


(i)  Which  has  been  assigned  an  ASCS 
farm  serial  number,  the  counfy  ASCS 
office  which  services  such  farm;  or 

(ii)  which  has  not  been  assigned  an 
ASCS  farm  serial  number,  the  counfy 
ASCS  office  which  services  the  counfy 
in  which  such  stand  is  located. 

"Nonnal  mortality"  vfiA  respect  to  a 
request  for  relief  for  drought  or  related 
condition,  means  the  average  extent  of 
plant  death  on  the  individual  stand 
which  normally  would  have  occurred 
with  respect  to  eligible  seedlings  during 
the  period  between  the  time  of  planting 
and  the  time  of  the  loss  with  respect  to 
which  assistance  is  requested  under  this 
part  without  regard  to  any  detrimental 
conditions  which  do  not  regularly  effect 
seedling  or  tree  survival  rates  in  the 
local  area,  as  determined  by  the  Counfy 
ASC  committee  in  accordance  with 
instructions  of  DASCO. 

"Operator"  means  a  person  who  is  in 
general  control  of  the  tree  farming 
operatioiu  as  determined  by  (^C. 

"Seedling"  means  a  tree  which  was 
planted  in  the  ground  for  commercial 
purposes  and  is  of  a  size  which  CCC 
determines  is: 

(i)  Normally  planted  in  the  ground 
and; 

(ii)  Does  not  exceed  the  size  which  is 
normally  considered  seedling  size  for 
the  particular  species  of  an  eligible  tree. 

"State"  means  any  State  of  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  or  Guam. 

'State  committee",  "State  office", 
"county  committee",  or  "county  office", 
means  the  respective  ASC  committee  or 
ASCS  office. 

(c)  In  the  regulations  in  this  part  and 
in  all  instructions,  terms,  and  documents 
in  connection  therewith,  all  other  words 
and  phrases  specifically  relating  to 
ASCS  operations  shall  unless  the 
context  of  the  subject  matter  otherwise 
requires,  have  the  meanings  assigned  to 
them  in  the  regulations  governing 
reconstitution  of  farms,  allotments,  and 
bases  in  part  719  of  this  title. 

1 1478.4    ProQrwn  ■vaHabWIy. 

A  request  by  an  eligible  owner  for 
assistance  under  this  part  must  be  made 
on  or  before  June  30, 1990.  Eligible 
owners  shall  not  receive  assistance 
under  this  part  with  respect  to  losses  of 
seedlings  which  were:       ^ , 

(a)  Planted  under  the  Copiservation 
Reserve  Program;  or        ^ 

(b)  llie  subject  of  any  cost-share 
assistance  or  other  assistance  under  any 
other  Federal  program,  unless  approved 
in  writing.by  DASCO. 


y 
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(a)  A  penoa  diai  be  eligible  to 
receive  aamtance  untler  thit  part  with 
respect  to  4oa«es  due  to  freeze  or  related 
condition  in  1086  or  drought  or  related 
condition  ia  1068  only  if  such  owner  ia    ■ 
an  eligible  owner,  aa  defined  in  thia  part 
and  has  austained  a  qualifying  loas.of 
eligible  tree  seedlings  or  trees  as  -j 
determined  by  CCC.  The  only  type  of 
losses  which  may  be  considered 
qualifying  are  the  following: 

(1)  A  loss  by  an  eligible  owner  who  is 
an  orchardist  who  is  the  owner  of 
ehgible  trees  planted  in  any  year  for 
commercial  purposes  which  are  lost  as  a 
result  of  a  freeze  or  related  condition  in 
1908  as  determined  by  the  county  ASC 
committee  in  accordance  with 
instructions  of  DASCO  or 

(2)  A  loss  by  ari  eligible  tree  farmer 
who  grows  trees  for  harvest  for 
commercial  purposes  and  is  the  owner 
of  eligible  tree  seedlings  planted  for 
such  commercial  purposes  in  196^  or 
1989  whidi  were  lost  as  a  reauit  of 
drought  or  related  ooodition  in  1989  as 
determined  by  the  county  ASC 
committee  in  accordance  with 
instructions  of  DASCO. 

Qualifying  loaa  detenninations  shall  be 
made  on  an  individual  stand  basis. 

(bj  A  qualifying  k»a  shall  be  the  loas 
for  the  indivithial  stand  of  eligible  tree 
seedlings  or  eligible  trees,  as 
appropriate,  after  taking  into  account 
the  normal  mortality  of  such  seedlings, 
trees,  or  seetflings  and  trees  as 
appropriate,  on  such  stand,  in  excess  of 
45  percent  mortality  (adjusted  for 
normal  mortality].  Qualifying  tosses 
shall  not  include  losses  which  could 
have  been  prevented  through  readily- 
available  horticolturai  i 
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(a]  Payments  under  thia  part  shaU  be 
made  by  CCC  and  may  be  made  (uily  to 
the  extent  that  payiaent  is  specifically 
provided  for  in  this  part  CCC  shall, 
under  this  part  to  &e  extent  of  die 
availabilify  ckf  funds,  reimburse  an 
eligible  owner  for  65  percent  of  the 
eligible  costs  of  planting  seedlings,  not 
in  excess  of  tlM  noMbar  of  aeadiings  or 
trees  constituting  the  qualifying Jpss,  to 
the  extent  that  C<2C  determin^mat 
such  costs  are  reasonable,  and  are  to 
replace  the  mmiber  of  trees  or  seedlings 
constituting  the  qualifying  loss.  If  the 
costs  are  to  replace  lost  seedlings,  such 
costs  for  replacement  seedfings  shall  be 
limited  by  the  cost  needed  to  plant 
seedlings  that  are  as  siodlar  as  poaeible 
in  size  and  vaioe  to  thoae  oiigfaially 
planted  and  wib— qaantly  deirtroyBd.  If 
the  costs  are  to  raplaoe  Iwt  tTBaa.  (he 
costs  shall  only  be  for  replacameat 


seedlings  of  a  size  and  quality 
determined  by  CCC  to  be  sofficient  for 
that  purpose  The  ooets  for  which  cost- 
sharing  shall  be  permitted  shall  be  only 
the  costs  which  are  the  coat  of  the 
seedlings,  site  Reparation  measures 
that  are  both  normal  cultinel  practices 
for  the  type  of  individaal  stand  being 
reestablished  and  necessary  to  enntn 
saccessfnl  plant  survival,  chemicals  and 
nutrients  if  needed  to  ensure  successful 
plant  survival,  and  labor  used  to 
physically  plant  such  seedlings  as  based 
on  standard  labor  rates  as  determined 
by  the  counfy  committee.  Eligible  costs 
specifically  exclude  items  such  as 
fencing,  irrigation,  irrigation  equipment, 
measures  to  ]Mrotect  seedlings  from 
wildlife,  and  general  land  and  tree  stand 
improvements.  Qigible  costs  shall  not 
inchide  those  costs  incurred  prior  to 
filing  an  application  fo^'participation  in 
'  the  progiam.  unless  speicifically 
otherwise  approved  by  f)ASCO. 
^     (bJ  Eligible  costs  shall  noV4nclude 
costs  incurred  for  replanting  species  of 
seedlings  differing  signiRcantly  from  the 
species  of  the  seedlings  or  trees 
constituting  the  qualifying  loss  except  as 
approved  by  CCC.  If  such  substitution  is 
approved,  eligible  co^  sljall  be  the 
lesser  of: 

(1)  The  actual  eli|^ble  costs  incurred: 
or 

(2}  The  estimated  eligiUe  costs  which 
otherwise  would  have  been  incurred. 

(c)  Eligible  costs  shall  only  include 
costs  approved  within  the  limits  set  by 
this  part  including,  but  not  limited  to. 
those  limits  set  forth  in  paragraphs  (a) 
and  (f)  of  this  section,  which  have  been 
actually  incurred  by  the  eligible  owner 
and  for  which  the  eligible  owner  has 
presented  adequate  documentation. 
Further,  except  as  otherwise  authorized 
by  DASCO.  eligible  cosU  shaU  not 
include  costs  for  a  practice  or  activity 
which  has  not  been  completed. 

(d)  The  amount  of  assistance  whidi 
shall  be  paid  by  CCC  shall  not  exceed 
65  percent  of  the  eligible  ooets  actually 
incurred  by  en  »ligibl%applicant  fnm 
replanting  the  (]ualifyiflg^loBS  as 
determined  by  CC^- 

(e)  Notwithstaoding  any  other 
provision  of  this  part  aa  application  for 
payment  shall  not  be  approved  by  the 
counfy  committee  withoirt  the  writtea 
approval  of  the  State  oonurattes  tf  soch 
payment  would  exceed: 

(1)  For  timber  and  wood  seedlings, 
$.25  per  seedling; 

(2)  For  Christmas  tree  siiedlif^.  ISO 
per  seedling: 

(3)  For  other  seedlings.  tSiU  per 
seedling:  or 

(4)  An  anoont,  detsnuiaed  on  a  par 
acre  indrvidnai  stand  basis  toking  into 


account  the  amount  of  the  eligible  tree 
seedling  loss,  which  is  greater  tfaair^ 

(i)  For  land  planted  to  timber  and   ^ 
wood  seedlings,  75  percent  of  the 
average  oounfy  dryland  croplaui  value. 

(ii^  For  Christmas  tree  seedlings,  100 
percent  of  the  average  counfy  dryland 
cropland*  vahie;  and 

(iii)  For  all  other  seedlings,  250 
percent  of  the  average  counfy  dryland 
cropland  value. 

(f)  The  State  committee  may  not, 
without  the  written  approval  of  DASCO, 
approve  an  application  for  payment  if 
such  payment  would  exceed  150  percent 
of  the  amounts  specified  in  paragraph 
(e)  of  this  section. 


S147«.7    AsyinsnL  ^ 

(a)  Applications  iat  payment  shall  be 
filed  by  the  eligible  owner  with  the  local 
ASCS  office  and  shall  certify  and  set 
forth  accurately  the  number  of  seedlings 
or  trees  which  constitute  the  qualifying 
loss  and  the  amount  of  the  acreage  of 
the  individual  stands  with  respect  to 
which  the  loss  was  sugared.  C 

(b)  (1)  The  counfy  committee  or 
designee  shall  review  each  application. 
The  counfy  committee  and.  if  designated 
by  the  counfy  committee,  the  counfy 
executive  director,  is  authorized.  sub)ect 
to  the  provisixms  of  this  part  to  approve 
or  disapprove  aO  applications,  subject  to 
the  limitations  and  conditions  of  this 
part,  provided  the  applicant  is  not  a 
county  committee  member  or  an  ASCS 
employee. 

(2]  The  State  committee,  or  a 
deaignee,  is  authori&ed  to  approve  or 
disapprove  applications  of  the  counfy 
committee  members  and  all  ASCS 
employees  exc^  an  application  which 
may  be  suboutted  by  the  State 
Executive  Oinctor.  or  by  a  State 
Committee  SMnbar. 

(3)  DASCO.  or  a  designee,  shall 
approve  or  disapprove  applicationa  of 
State  committee  memb«v  and  the  State 
Executive  Director. 

(4)  AM  appbcatians  forwarded  to  a 
higher  authorify  for  oonaiderstion  shall 
be  accompanied  by  cxMBnittee 
recommendatians.  No  application  shall 
be  approved  unless  the  owner  aieets  aU 
eligibilify  requirements.  Information 
funiished  by  the  applicant  and  any  other 
information,  including  knoarlsdge  of  the 
counfy  and  State  committee  members 
concerning  the  owner's  normal 
of>erations.  shall  be  taken  into 
consideralkiB  hi  mak  m% 
recoaaniBaiatioPs  and  apprinals.  If 
informatian  haiiiahed  by  the  owner  la 
inooaai>le4e  or  aatbipoas  and  sulRcient    ■ 
infafaHon  is  not  otherwise  avsAdUe 
with  respect  to  the  owner's  farming 
operations  in  order  to  n^ce  a 
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determination  as  to  the  owner's 
eligibilify,  the  owner's  application  shall 
not  be  approved  until  sufficient 
additional  information  is  provided  by 
the  owner. 

(5)  An  applicant  shall  be  notified  in 
writing  of  the  action  taken  with  respect 
to  an  application  by  the  appropriate 
official. 

\  147M   Obligations  of  sn  eligible  owner. 

(a)  Eligible  ownera  must  submit  a 
request  for  assistance  on  a  form 
approved  by  CCC  and  must  also  submit 
all  documentation  requested  by  the 
appropriate  ofHcial  which  is  necessary 
to  make  determinations  specified  in  this 
part 

(b)  Eligible  owners  must: 

(1)  Comply  with  all  terms  and 
conditions  of  this  part; 

(2)  Execute  all  required  dociunents; 
and 

(3)  Comply  with  all  applicable 
noxious  weed  laws. 

(c)  In  the  event  of  a  determination  by 
CCC  that  a  person  was  erroneously 
determined  to  be  eligible  or  has  become 
ineligible  for  all  or  part  of  a  payment 
made  under  this  part  for  any  reason, 
including  a  failure  to  comply  with  the 
terms  and  conditions  of  this  part,  or 
other  condition  for  payment  imposed  by 
the  counfy  ASC  committee,  or  DASCO, 
such  person  shall  refund  any  payment 
paid  under  this  part  together  widi 
interest  Such  interest  shall  be  diarged 
at  the  rate  determined  for  late  payment 
charges  under  part  1403  of  this  chapter 
and  computed  from  the  date  of 
disbursement  by  CCC  of  the  payment  to 
the  date  of  the  refund. 

S147M    Payment  limitations. 

(a)  The  amount  of  payments  which 
any  person,  as  determinedj^i 
accordance  with  part  1497  of  this 
chapter,  may  receive  under  this  part  in 
connection  with  losses  in  1989  due  to 
freeze  or  related  condition  shall  not 
exceed  $25,000. 

(b)  The  amount  of  payments  which 
any  person,  as  determined  in 
accordance  with  part  1497  of  this 
chapter,  may  receive  under  this  part  in 
connection  with  losses  in  1989  due  to 
drought  or  related  condition  shall  not 
•exceed  $25,000. 

Sl4i:.lO    Us)|is  and  dalms  of  creditors: 
set-offs.  ~~~^x 

Any  payment  or  portion  thereof  due 
any  person  under  this  part  shall  be 
allowed  without  regard  to  questions  of 
title  under  State  law,  and  without  regard 
to  any  claim  or  lien  in  favor  of  any 
person  except  agencies  of  the  U.S. 
Government  The  regulations  governing 
set-offs  and  withholdings  found  at  part 


13  of  this  title  shall  be  applicable  to  this 
part 

{147*.11    Appeals. 

Any  person  who  is  dissatisfied  with  a 
determination  made  with  respect  to  this 
part  may  make  a  request  for 
reconsideration  or  appeal  of  such 
determination  in  accordance  with  the 
appeal  regulations  set  forth  at  part  780 
of  this  title. 

S  1478.12    MIsrspressntstion  sod  schema 
or  device. 

A  person  who  is  determined  by  the 
State  committee  or  the  counfy 
committee  to  have: 

(a)  Adopted  any  scheme  or  other 
device  which  tends  to  defeat  the 
purpose  of  this  program:  (b)  made  aitf sfiubstance  Violations; 


accordance  with  this  part  such  person 
or  persons  specified  in  part  707  of  this 
title  may  receive  such  assistance. 

§1478.15    Other  regulations. 

In  addition  to  any  other  regulations  as 
may  be  applicable,  the  following 
regulations  shall  also  apply  to  this  part 

(a)  Part  12  of  this  title,  Highly  Erodible 
Land  and  Wetland  Conservation: 

(b)  Part  790  of  this  title,  Incomplete 
Performance  Based  Upon  Action  or 
Advice  of  an  Authorized  Representative 
of  the  Secretary: 

(c)  Part  791  of  this  title,  Authorify  to 
Make  Payments  When  There  Has  Been 
a  Failure  to  Comply  with  the  Program; 

(d)  Part  796  of  this  tiUe,  Denial  of 
Program  Eligibilify  for  Controlled 


fraudulent  representation;  or  (c] 
misrepresented  any  fact  affecting  a 
program  determination  shall  be 
ineligible  to  receive  assistance  under 
this  program. 

In  either  case  all  moneys  paid  by  CCC 
under  this  part  to  any  such  person  or  to 
any  other  person  as  a  result  of  such 
person's  actions  shall  be  refunded  to 
CCC  with  interest  together  with  such 
other  sums  as  may  become  due.  The 
parfy  engaged  in  acts  prohibited  by  this 
section  and  the  party  receiving  payment 
shall  be  jointly  and  severably  Uable  for 
any  refund  due  under  this  section  and 
for  related  charges.  The  remedies 
provided  t^o  CCC  in  this  part  shall  be  in 
addition  to  other  dvil,  criminal,  or 
administrative  remedies  as  will  apply. 

S  1478.13    Eststas,  trusts,  snd  minors. 

(a)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authorify  to  execute  such  documents. 

(b)  A  minor  who  is  an  otherwise 
eligible  owner  shall  be  eligible  for 
assistance  under  this  subpart  only  if 
such  person  meets  one  of  the  following 
requirements: 

(1]  The  minor  establishes  the  right  of 
majorify  has  been  conferred  on  the 
minor  by  court  proceedings  or  by 
statute: 

(2)  S.  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  program  documents  are 
executed  by  the  guardian:  or 

(3)  A  bond  is  furnished  under  which 
the  surefy  guarantees  any  loss  incurred 
for  which  the  minor  woiild  be  liable  had 
the  minor  been  an  adult 

f  1478.14    Dasth,  Incompetency,  or 


(e]  Part  1403  of  this  chapter,  Interest 
on  Delinquent  Debt- 

S  1478.16    PapsfwoHt  Reduction  Act 
assigned  numbers. 

The  information  collection 
requirements  of  this  part  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  purposes  of  the 
Paperwork  Reduction  Act  and  the  OMB 
Number  05GO-0079  has  been  assigned. 

Signed  at  Washington,  DC  on  November  7, 
1989. 

John  A  Steven. 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc  89-28686  FUed  11-15-89: 8:45  am] 
SlUINa  COOe  MM-OS-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Servica 

8  CFR  Part  100 
[INS  Number  1217-89] 
RIN  111$^AB14 

Statement  of  Organization;  Ports  of 
Entry  for  Allona  Arriving  by  Vassal  or 
by  Land  Transportation,  and  by 
Aircraft 

aocncy:  Immigration  and  Natpralization 
Ser\ice,  Justice. 
ACTKMi:  Final  rule. 


In  the  case  of  death,  incompetency  of 
disappearance,  of  any  owner  who  is 
eligible  to  receive  assistance  in 


r.  This  rule  designates  die 
Hancock  International  Airport 
Syracuse,  New  Yoric  as  a  port  of  entry 
for  aliens  arriving  by  aircraft*  deletes 
Hogansburg.  New  York  and  St  Juste, 
Maine  as  "Class  B"  ports  of  entiy:  and 
redesignates  St  Aurelie,  Maine  from  a 
"Class  A"  port  of  entry  to  "Class  B". 
"Class  B"  ports  may  be  utilized  by 
aliens  who  at  the  time  of  applying  few 
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admission  era  lawfully  in  posaesuon  of 
vabd  alien  registrtlion  reoe^t  cards  or 
valid  non-rasi<lent  alien  border-crossing 
Ciirds,  or  are  admissible  without 
documents  under  the  docmnentation 
wairers  contained  in  8  CFR  part  212. 
Due  to  increasing  numbers  of  vessdi 
arriving  a1  Syracuse  and  St.  Aurelie,  it  is 
necessary  that  eadi  be  designated  a 
port  of  entry  to  be  staffed  by  inspectors 
of  the  Immigration  and  Naturalizatiaa 
Service. 

t'-'gcnve  date:  November  1«,  1S89. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Gene  Paz.  Assistant  Chief  Inspector. 
Immigration  and  Naturalization  Service, 
425  i  Street  NW,  Room  7123. 
Washington,  DC  20596.  TVlephone:  (202) 
633-4033. 

SUPPt£MENTARY  INFORMATION:  Under 
the  present  Immigration  and 
Naturalization  Service  (INS) 
organisation,  the  District  Office  in 
Bt^alo.  New  York  has  iurisdiction  over 
'  the  state  of  New  York,  except  that  part 
!  within  the  jurisdiction  of  the  New  York 
EMstrict  Of&ce  and  the  United  SUtes 
Inua^atioa  Offices  at  Toronto.  Oataiio, 
Canada  and  Montreal.  Quebec,  Canada. 
Therefore,  Hancock  Intemattonal 
Airport  at  Syracuse.  New  York  falls 
within  the  jurisdiction  of  Buffalo. 

Scheduled  international  air  traffic 
began  arriving  at  Hancock  International 
Airport,  Syracuse.  New  York,  on 
January  5, 1988.  There  are  CTirrently  fotir 
daily  scheduled  arrivals  by  a  major 
carrier  as  well  as  several  comnniter 
ni^Bcts.  During  t^ffr-**  year  iSofi.  3o.5vl 
United  States  citizens  and  52,623  alien 
passengers  were  inspected  by  officers  of 
the  INS. 

The  'tSass  B"  tjorl  of  entry  at  St' 
Juste,  Maine  was  closed  by  die  U3. 
Customs  Service  in  1965,  and  the  port  of 
entry  at  Hogansburg.  New  York  was 
closed  several  years  ago.  Traffic  in  tite 
area  now  utilizes  the  port  of  entry  at 
Massena.  New  York. 

TTie  St.  Aurelie,  Maine  port  of  entry 
has  now  been  changed  from  a  "Class  A" 
port  to  a  "Class  B"  port  due  to  its 
remoteness.  The  new  designation  will 
still  allow  ^S  to  accommodate  the 
applications  for  entry  by  local 
woodsmen  and  sportsmen  who  do  not 
require  INS  docxmientatioiL  As  no 
pefmanent  INS  personnel  are  assigned 
to  St  Anrehe,  Maine,  aUens  requiring 
documentation  should  be  referred  to  a 
"Ciass  A"  port  of  entry.'" 

Section  100.4(cX2|  deletes 
Hogansburg.  New  York  from  Class  B— 
District  7;  deletes  St.  Aurelie,  Maine 
from  Class  A— District  22;  deletes  St 
Juste,  Maine  from  Claas  B-Dtstrict  22: 
and  redesignates  St  Aurelie,  Maine  to 
Class  B— District  £2. 


Section  100.4(cK3)  desipiates 
Syracuse,  New  York  to  District  7— 
Buffalo,  New  York. 

Comphance  with  5  U.S.C  ^3  as  to 
notice  of  proposed  rulemaking  and 
delayed  ^fective  date  is  tumeoessary 
because  this  rule  relates  to  agency 
management 

In  accordance  with  5  U.S.C  e05(b}.  the 
CommissicRier  of  the  lmmigrati(n  and 
Naturalization  Service  certifies  that  diis 
final  rule  will  not  have  significant 
economic  impact  on  a  siAstantial 
number  of  small  entities.  This  is  not  a 
major  rule  widtin  the  meaning  of  section 
l(b]  of  E.0. 12291,  nor  does  this  rule 
have  Federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
12812. 

list  of/Sub|ects  ki  8  CFR  Pad  100 

^dfninistrative  practice  and 
protedore.  Organization  and  famctions 
(Government  agencies). 

Accordingly,  chapter  I  part  100  of  title 
8  of  the  Code  of  Federal  Regulations  is 
amended  as  foUows: 

PART  MO-STATEyENT  OF 
ORQAWZATION 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

AMikMitjr:  Sac  MS  <rf  the  Ifluniymtion  and 

Nationality  Act  8  UJ&.C.  1103. 

2.  In  (  10a«(c)(2)  District  numben  7 
and  22  are  revised  and  in  1 100.^c)(3) 
District  No.  7  is  revised  to  read  as 
follows:  ^ 

1 108.4  Twkt  aaivioa. 


(c) 

District  Na  7— Buffalo.  N.T. 

Class  A 

Albany,  KY. 

Alexandria  Bay.  N.Y« 

Buffalo.  N.Y.  y 

Cap*  Viaceat  N.Y.  (  i 

•Champlaia  N.Y.     \ 

'Chateaugay,  N.Y. 

Claytoa  N.Y. 

•Fort  Covington.  N.Y. 

Lewistoa  NY. 

•Massena.  NT. 

*Moo«e«.^.Y. 

'Niagara  Falls.  N.Y. 

'Og&Mtbuig.  N.Y. 

Oswego,  N.Y. 

Rochester.  N.Y. 

Rouses  Point,  N.Y. 

'Thousand  Islands.  Bridge.  N.T. 

•Trout  Rivet  N.Y. 

Youngstbwn.  N.Y. 

ClauB 

Canaoos  GonME.  RY,  ^ 

Caiurubuaoo.RY.  \ f- 


lamison's  line.  N.Y. 
OauC 

Sodus  Point  N.Y. 

*        «        •        •         • 

District  N&tl-rDrtlBBd.  Mains 

Class  A 

•Alburg.  V.T. 

'Alburg  Springs,  V.T. 

'Bailor,  Maiae  (tiie  port  of  Baagor  inchdet, 
among  others,  the  port  facilities  at  Bar 
Harbor,  Belfast  Brewer,  Bucksport  Harbor, 
Prospect  Harbor,  Sandypoint,  Seal  Harbor, 
Searsport.  and  Sotrth  West  Hari)aT,  Maine) 

'Beebe  Plain,  V.T. 

'Beedter  Falls.  V.T. 

*Bridgewater,  trfaine 

'Calais,  Maine  (includes  Ferry  Point  and 
Milltown  Bridges) 

'Canaan.  V.T. 

'Cobum  Gore,  Maine 

•Derby  Line.  V.T. 

'Eastport  Maine 

•East  Richlord.  V.T. 

'Fort  Fairfield,  Maine 

'Fort  Kent  Maine 

'Hamhn,  Maine 

•Highgate  Springs,  V.T. 

'Houiton.  Maine 

'Jackman.  Maine 

'Limestone.  Maine 

Lubec,  Maine 

'Madawaska,  Maiae 

Morses  Una.  V.T. 

•Newport.  V.T. 

•North  Troy.  V.T. 

'Nortoa  V.T. 

Pittsburgh,  SH. 

Portlar»d.  Maine 

'Ridiford.  V.T.  (tocJades  (he  naaade  port  of 
entry) 

•St  Albany  V.T. 

•Van  finrea.  Mains 

•Vanceboro,  Maine 

•West  Berkshire,  V.T. 

Class  B 

Uaaquam.  Maine 

Easton.  Maine 

Eastcourt,  Maine 

Forest  Oly,  Maine 

Knoxford  line  Road  {Mars  HiB),  Maine 

Montic^la  Mama 

Orient  Maine 

Robbinstoo.  Mains 

St  Aurelie.  Mains 

St  Pamphiie,  Maina 

ChsaC 

Bath.  Maine 

Boothbay  Harbor,  Maine 

Kittery,  Maine 

Rockland.  Maine 

Wiscasset  Maine 

•         •         *         •        • 

13)'  •  • 

DMrid  Ns.  7— Bafiala.  N.T. 
Altany,  NT.,  Albany  Coaflty  Afapart 
Masseoa,  T'i.Y..  Ridiards  Field 
Ogdensburg,  NY.  Ogdensburg  Harbor 
Ogdansbag-  NT., Ogdansburg Maaicipa] 
Airport 


Federal  Register    '  V 


O^t, 


-»^r 


nursGciV,   ,>ove: 


:  Hi'v- 


ie»   "jhc   Kegiiitsuon/i. 


T^' 


Rochester,  N.Y^  Rochester-Manioa  Cauaty 

Airport 
Rouses  Point  N.Y..  Rouses  Point  Seaplane 

Base 
Syracuse,  N.Y.,  Hancock  International 

Airport 
Watertown.  N.Y^  Watertown  Mimidpal 

Airport 

Dated:  October  8, 1988. 
Rlcfaaid  E.  Norton. 

Associate-Commissioner  Examiaatione, 
Immigration  and  Naturalisation  Service. 
[FR  Doc  8^-20821  Filed  11-1S-8B:  8:45  aafi] 


•  CFR  Part  238 
(INS  Numbar:  1841-88] 
MN  111S-AA88 

Contracts  Wttn  Transportation  ^>nes 

AOENCr:  Immigration  and  iNatmmiintion 
Service,  Jnatice. 
ACTKM:  Final  rule. 

suMMAmr:  T^  mleiapdalM  the  listings 
of  transportation  liaaa  wUdi  have 

entered  into  agreements  wi^  the 

Servicp  for  tne  pretnapeotiOBOf-tMr 
paShei-i^eri  &nQ  crt>W ■at  JpeaHwiS 
OuMde  Use  :  nueO  S-at«8  and  canton 
which  havt  er.ierec  inrc  ajt'-eenieBii 
with  the  U.8.Inimy!retiar;  and 
Natimyaaition  Service  tc  ffuarantee  the 
passage  through  tne  Uattec  States  v. 
immediate  and  continuous  transit  by 
aliens  destined  to  fore^  countries.  It  is 
necessary  to  publish  anc  -e<  or>; 
appmwed  tDMSport a t; or  itnc  c<:ri<^Mc!D 
and  to  make  ttlis  ipJarmuDor.  svaastu*- 
to  the  public  to  allo>*    he  trnnsportaaon 
lines  to  begiB  the  seri-icets  agreed  \u  m 
thecoatrat^.  Thia  rui«  will  fecilitate 
travel  of  passengers  while ;pasatng 
tlirough  the  United  States. 
EFFCmvi  DATB  November  IB.  1988. 

rOH  fnjRTHCR  IMFOAMATIOM  CONTACT: 

Donna  kaj  Barnes,  Asswian;  um^ 
Inspector,  Immigration  and 
Naturalization  Service,  425  J  Street  NW.. 
Room  7123.  Washington,  DC  20536, 
Telephone:  (202^  83">  2-25 
SUPrLBMOfTARY  INFORMATIOM;  The 

Commissioner  of  the  Immigration  and 
Naturalization  Service  «Btend  into 
agreements  with  Continental  Airiines 
and  Canadian  Airlines  International 
Ltd.  on  )anuary  30, 1987,  with  Nolisair 
International.  Inc.  (dba  Nationair 
Canada)  obi  Ju^  14 1087.  with  Jbikriral 
Cruise  Unas  and  NorthweM  AliiinMiOB 
May  27, 1987,  with  Delta  Airlines  Ina  an 
]\^y  27,  laBff,  with  Skylink  Airtinat  «n«1 
Aerocoadi  AviatioB<aB  SBytwihwM. 
1987.  «vi^  CoiMk,  Joe.  «■  November  t%, 
1987.  with  Oaaadiam  Airiinas 


International  Ltd.  on  Noveaiber  17, 
1987,  with  B.C.  Stena  Line.  Ltd.  on  June 
5, 1989,  and  with  American  Trans  Air, 
Air  Alliance.  Inc.,  Piedmont  Airlines, 
Sun  Country  Airlines,  Odysaesy 
International,  Quebecair/Alr  Quebec 
International  (dba  InterCanadian),  Time 
Air,  inc.  en  )uly  1, 1969,  and'O.S.  Air  on 
July  6, 1988.  to  provide  for  the 
preinspeCtioB  df  tiieiir  passengers  and 
crew  as  provided  by  section  238(b)  of 
the  Immigration  and  Nationality  Act;  as 
amended  (8  U.S.C.  1228(b)). 
I^inapection«utaide  theiJnited  States 
facilitates  processing  passengers  and 
crew  upon  arrival  at  a  U.S.  port  of  entry 
and  is  a  convenience  'to  the  traveling 
public 

The  Commissioner  fuitlier  entered 
into  agreements  witii  NoUsair 
IntemotioBal  In&  (dba  Nationair 
Canada)  on  }uly  14. 1987,  with  Avensa 
Airlines,  Cetaintffao  Cruise  lines,  end 
Skylink  Airlinea,  Lti.  on  November  16, 

1987,  with  Canadian  Airlines 
International,  Ltd.  on  December  17. 1987. 
with  Ontario  Express.  Ltd.  (dba 
Canadian  Partner)  on  May  20. 1988.  with 
Malev  Hungarian  Airlines  on  June  5,        / 

1988.  witii 'Resort  Commuter.  Inc.  ^dba     \ 
Resorts)  on  June  15, 1989.  and  with  Tbne 
Air,  Ina.  and  Horizon  Airlines 
Indiistriea.  lac.  en  July  1, 1988  to 
guaraatae  jratupff  **^*"^^  iha  Qidtad 
States  in  imoiadiaitS'and  rontinuous 
transit  of  aliens  destined  to  foreign 
cotmtries. 

The  agreement  provides  for  Dw 
waiver  of  certaiB  doouneBtary 
requirements  Bfl4  fadiitatos  the  air 
travel  of  passengers  on  international 
flights  while  passing  through  the  United 
States. 

Compliance  with  5  U&C  553  as  to 
notice -of  proposed  ode  making  and 
delayed  effective  date  is  uimecessary 
because  the  amendment  merely  updates 
the  Usting  of  transportation  liaiae. 

In  accordance  with  5  U.S.C  605(1^  the 
Commissioner  cf  the  Immigration  and 
Naturalization  Service  certifies  that  the 
rule  will  not  have  a  significant  impact 
on  a  sinMlaiAd  nuuibei  of  small 
entities.  This  is  not  a  major  rule  within 
the  meaning  of  Section  1(b)  of  E.0. 
12291,  nor  does  this  rule  ^ha ve  federalism 
implicatianB  waixHBttegittie  jaqpaBttian 
of  a  Eedesd^teseHnBBt  Jn<Bi 
with  E.0. 18812.  This  rule 
notice  ie  the  public  under  5  U. 

List  of  Subjecto  bi  8  CFR  Part  238 

Airiines.  Aliens,  Government 
contracts.  Travel  Travel  retftriotieiM, 
and  Tranapailalioo  iines. 

Accordingly,  part  298  of  chapter  i  rf 
title  8  of  fte  Code  of  Pedersl  Regultftions 
is  amended  as  follows: 


PART  238-COHTRACT8  WITH 
TRANSPORTATION  UNE8 

1.  The  authority  citatianiarjpail<a8 
continues  to  read  as  follows: 

Authority: «  U.-S.C  ItOB.  and  IZZB. 

2.  Section  238.3(b)  is  amended  igf 
adding  in  alphabetical  sequence  the 
following  traiuportation  Unas: 

S238J    [Amendad] 
•        •        *        •       « 

(b)  •  •  • 

Avensa  Airiines 

•  •  • 

^Canadian  Airiinas  Intematiooal  Ltd. 


Cataimaran  Crulselines 

•  •  • 

Horizon  Airlines  Industries,  lac. 

•  '*  • 

Malev  Hungarian  Airiiaas 

•  •  • 

Nolisair  International  Inc  (dba  Nationair 

Canada) 

•  «  • 

Ontario  Express,  Ltd.  (dba  Canadiaa 

Partner) 
«  •  • 

Resori  Commuter,  Inc.  (ill is  Bassttsl 

•  •  • 

Skylink  Airlines,  Ltd. 

•  •  • 

Urns  Air,  Inc. 

•  •  • 

3.  Section  238.4  is  amended  by  addiqg 
in  alphabetical  sequence  the  feDosrtug 
transportation  lines  under  the  following 
headings  and  by  adding  a  new  heading 
"At  Siannon"  to  read  as  follows: 

1238.4   [Amended] 

•        •        •        •        • 

« 

•  •  • 

AlBannuda 

•     *     • 

Dmtinental  Airlines 

•  •  • 

Piedmont  Aiiliuet 

•  •  • 

us.  Air 

•     •     • 

At  Calgary 

a    •    • 

Canadian  Airiinas  lataaatiofiaLXtd. 

•  *  * 

Time  Air,  Inc. 

•  •  • 


CMnmifimm  Afftipf  IntflnmtianaL  Lid. 

•  •  • 

Delta  Airlines,  In& 

•  •  • 

At  Ffsapoct 

Aaroooach  AviaUen  Intaraational  Inc. 

•  <  ■• 

Comair,  Inc.  ^ 

•  •  • 

Sun  Country  Airlines 


I 


^ 
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AlMootraal 

Air  Alliance,  Inc. 

•  •  • 

Canadian  Airlines  IntematisnaL  Ltd. 

•  •      •  -K 

Northwest  Airlines 

•  •  • 

OdysMy  International 

•  t  t 

Qu«bec/Ak  Quebec  Inc.  (dba 

bitercanadian) 

•  ft  • 

At  Nassau 

•  •  • 

American  Trans  Air 
ft  ft  « 

Piedmont  Airlines 
ft  ft  ft 

Sua  Country  Airlines 

ft  •  • 

At  Shannon 

American  Trans  Ak 

•  ft  ft 

At  Vancouver 

Admiral  Cruiselines 

ft  ft  ft 

Canadian  Airlines  Intemationat,  Ltd. 
ft  ft  ft 

Delta  Airlines,  Inc. 
ft  ft  ft 

Skylink  Airlines 

•  •     • 

At  Victoria 

•  •     • 

B.C  Stena  Line.  Ltd. 

ft  ft  ft 

Canadian  Airlines/International,  Ltd. 
ft  ft  ft 

At  Tuiuutu 

ft  ft  • 

Canadian  Airlines  International  Ltd. 
ft  ft  ft 

Nolisair  International.  Inc.  (dba  Nationair 

Canada) 
ft  ft  ft 

Odyssey  International 

ft  ft  ft 

Quebecair/Air  Quebec  Inc.,  (dba 

Intercanadian] 

•  •  ft 

At  Winnipeg 

•  •  * 

Canadian  Airlines  International,  Ltd. 


Dated:  Septembit  11, 1989. 
Richard  E.  Norton, 

Associate  Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc  88-26922  Filed  11-15-89;  8:45  am] 
MUJMO  COM  441»-KHi 


8CFRPart24S 
(INS  NiimlMr  1003-89] 

Rm  1115-AA31 

Powers  and  Duties  of  Service  Officers; 
Availability  of  Service  Records, 
Adjustment  of  Status  to  That  of 
Person  Admitted  for  Permanent 
Residence 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Correction  to  rule  document. 

summary:  This  corrects  errors  in  the 
final  rule  published  on  July  12, 1989, 
beginning  at  54  FR  29440  regarding 
adjustment  of  status  to  that  of  persons 
admitted  for  permanent  residence. 

EFFECTIVE  DATE:  August  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  D.  Cuddihy,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425 1  Street, 
NW.,  Washington,  DC  20536,  Telephone: 
(202]  633-5014. 

PART  245-ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSONS  ADMITTED 
FOR  PERIMANENT  RESIDENCE 

(245.1    (ConvctMll 

1.  On  page  29441,  in  the  first  column, 
amendatory  instruction  4,  "(c}(i]"  should 
read  "(c)(1)". 

S  245.2    [CorrMted] 

2.  On  the  same  page,  in  the  third 
column,  in  S  245.2(a)(5)(ii),  "5  245.2(a)(i)" 
should  read  "§  245.2(a)(1)". 

92454    [Correc^I    ^^ 

3.  On  the  same'page,  m  the  same 
column,  in  S  245.6(a),  "S  245.3"  should 
read  "S  245.8". 

4.  On  the  same  page,  in  the  same 
column,  in  S  245.6(d)(2),  "i  245.a.l(c)(i)" 
should  read  "{  245a.l(c)(l}". 

5.  On  page  29442.  in  the  first  column, 
in  i  245.6(g)(2),  the  word  "decision" 
should  read  "application",  and  in  the  3rd 
line  insert  the  words  "the  letter" 
immediately  after  the  word  "and"  and 
before  the  word  "is". 

Dated:  November  8, 1989. 
Richard  E.  Norton. 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[FR  Doc  89-28837  Filed  11-15-89;  8:45  am) 
■nxjNe  cooc  4410-1041 
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[INS  Number  1022-R-$S] 
RtN  1115-AA52 

Adjustment  of  Status  for  Certain 
Aliens 

AOENCV:  Immigration  and  Nattiralization 

Service,  Justice. 

ACTION:  Correction  to  rule  document. 

summary:  This  corrects  errors  in  the 
final  rule  published  on  July  12, 1989, 
beginning  at  54  FR  29442  regarding 
aliens  lawfully  admitted  for  permanent 
residence. 

EFFECTIVE  DATE:  July  12, 1989. 
FOR  FURTHER  INFORMATION  COI^ACT: 
Terrance  M.  O'Reilly,  Assistant 
Commissioner,  Legalization, 
Immigration  and  Naturalization  Service, 
425 1  Street,  NW.,  Washington,  DC 
20536,  Telephone  (202)  7S6-365a 

PART  245A— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  LNjDER  SECTION 
245AOFTHEIMMIGRA^iON  AND 
NATIONALITY  ACT,  AS  AIMENDED  BY 
PUBUC  LAW  M-603,  THE 
IMMIGRATION  REFORM  AND 
CONTROL  ACT  OF  1986,  AND  PUBUC 
LAW  100-204,  SECTION  902 

9245a.    [Corrected] 

1.  On  page  29455,  in  the  second 
column,  in  the  second  line,  amendatory 
instruction  5,  remove  the  term 
"introductory  text". 

2.  On  the  same  page,  in  the  third 
column,  remove  the  5  asterisks  after  the 
text  in  (  245a.4(c). 

Dated:  November  8, 1989. 
Richard  E.  Norton, 

Associate  Commissioner.  Examinations, 
Immigration  and  Naturalization  Service. 
(FR  Doc.  89-28838  Filed  11-15-89;  8:45  ara) 

MUmO  CODE  4410-10-11 


8CFRPart286 

(INS  Number  1212-69] 

RIN1115-AA30 

INS  Immigration  User  Fee  Review 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

summary:  This  final  rule  establishes  the 
maintenance  of  the  Immigration  User 
Fee  at  the  current  $5.00  level  for  the 


X 


/ 


period  December  1, 1988,  throng 

Noveml."'  ,'f   IPSO. 

BFFtClsvE  Ch»  ^:  Deoember  18. 1989. 

FO»»  sua-'H€R  »NFOi>Ml**i-!o»«  CONTACT: 

Charles  S.  lliomason.  Systems 
Accountant  Finance  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW.,  Washingtoa  DC 
20596,  Telephone:  (202)  633-4705. 
SUPPLEMEMTARV  tNFORMATION:  The  INS 
publishea  a  proposea  riue  on  June  9, 

1989,  at  54  FR  24714  that  published  the 
status  -of  fee  Immigration  User  Fee 
AccowA  as  of  December  1, 1988,  and 
recommended  that  the  Immigration  User 
Fee  (lUF)  remain  unchanged  at  the 
current  $5.00  level  for  the  period 
December  1, 1988,  through  November  30, 

1990.  No  comments  were  received  by  the 
June  26, 1989,  closing  date  for  comments. 
Accordingly,  the  lUF  in  f  286.2  will 
remain  undianged. 

«uTNe«tnr:  •  U.S.C  lUB.  lase. 

Dated:  September  26, 1989. 
James  L.  Bucit. 
Acting  Commissioner. 
[FR  Doc  K.88980  Filed  11-1S-W;  9:45  am] 

MUJNO  COOC  4410- tO-M 


8CFRPart318a 

[INS  Number  1243-69] 

He»»<tence;  ^hysica'  «^*r »».»■■■•:..<>  and 
AOsence  RtcoQr>:2(^c>  Amencan 
Institutes 

AQENCy:  Immigration  and  Naturalizatien 
Service,  Justice. 
action:  Rnal  rule. 

SUMMANv:  Ttes  rule  adds  Beirut 
University  QoUege  to  the  list  of 
recognized  American  institutions 
conducting  research  abroad,  in 
accordance  with  sections  316(bj  and 
319(b)  of  ^  Immigralion  and 
NationaUty  Act  as  amended  {8  U.S.C. 
U27{hi  and  1430(b}J.  This  rule  will  allow 
en^qyees  of  Beirut  University  College 
who  are  active  in  acientific  research  on 
behalf  of  Qielnafitute  to  be  eligible  for 
constructive  vedience  and  (in  the  case 
of  United  States  citizen  employee^  iheir 
spouses  eligible  lor  naturalizatico 
without  regard  to  the  normal  residance 
reqairemmts. 

FFFfCnVt  DaTC  N0VPm>>pr  lf^  1989 

►OS  nmrxw  fwroRiwATiON  contiact: 
Raymond  R.  Jaroneski.  Jr.,  Senior 
Immigration  "Examiner,  Immigration  and 
Naturalization  Semce,  42S  J  Street  NW., 
Washington.  DC  20536,  Telephone  ^202] 
633-3946. 

tup«>L«i«E,N*-*sv  !WFo«i»KA-:.ON: Section 
oloiuj  oi  Xiib  ^rmiugiM Lluu  and 
Nationality  Act  as  amended.  9  iLS^ 


142r(b),  allows  ior  certain  absences 
abroad  by  lawful  permanent  Teairients  of 
tbe  United  States  to  preserve  Testdenoe 
and  be  -counted  towards  the  zesidenoe 
requirements  for  naturalization.  801t 
316a.2  lists  American  institutions  of 
research  that  have  been  recognizediiy 
the  Attorney  General  to  qualify  for  the 
constructive  resident  benefit  Absences 
abroad  in  the  employment  of  these 
inatitubons  will  be  counted  as 
constructive  residence  in  estaUishing 
the  residence  for  naturaloation, 
provided  all  conditions  of  8  U.SI1 
1427(b)  which  lists  the  requirements  for 
naturalization  are  satisfied. 

Section  319(b)  of  the  Act  supra, 
provides  in  pertinent  part  diat  any 
person  whose  spouse  is  (1)  a  citizen  of 
United  States,  (2}  employed  by  an 
American  institute  oi  research 
recognized  as  suA  by  the  Attorney 
General,  (3)  regularly  stationed  abroad, 
and  who  is  in  the  United  States  at  the 
time  of  naturalization  and  declares  an 
intention  to  take  up  residence  in  the  U.S. 
after  citizen  spouse  terminates  hia/her 
employment  may  be  naturalized  with 
certain  exceptions  from  the  regular 
requirements,  including  the  residence 
requirements. 

Tbe  addition  of  Beirut  lUniveraity 
College  to  the  list  of  institutions 
conducting  research  abroad  will  enable 
alien  employees  and  alien  spouses  of 
United  States  citizen  employees  of 
Beirut  University  College  to  be  deemed 
eligible  for  the  benefits  of  sections 
SMfb)  and  S19{b)  of  the  Act,  IT  regillariy 
stationed  abroad  in  the  conduct  of 
research.  v^ 

Compliance  with  5  U.S.C.  553  as  to 
nnticp  x>f  proposed  rulemaking  and 
Mqwd  effective  date  is  unn^emary 
because  the  amendment  merely  amends 
an  existing  list.  In  accordance  with  5 
UACSSCb).  fhe  Commissioner  of 
laflnipBtion  and  Naturalization  certifies 
that  this  r\Ae  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  is  not  a  major  rule  writhin 
the  meaning  of  section  (iKb)  af£i3. 
12291.  nor  does  this  rule  have  iederalism 
implications  warranting  the  preiparatien 
of  a  iFedeiBl  AaBeasBwnt.tai  aocoRlanoe 
with  £.0.18812. 

List  of  Subjects  in  8  CFR  Part  916a 

Citizenship  and  natucalization. 
Immigration  and  Nationality  Act 
Residence. 

Accordingly,  part  316a  of  chapter  lof 
title  8  of  the  Code  of  Federal  Regulafions 
is  amended  as  follows: 


PART  3  ifea—HLSiOi:  r^CE,  PNYtlCsM. 
PRESENCE  AND  ABSENCE    ^ 

1.  The  authority  citation  for  9  GHl 
part  316a  continues  to  read  as  loUows: 

Au^odtjcS  U.8£.  1108,  M27,  MSB,  *ad 

S316aJ    [Amended] 

In  S  316a.2,  American  institutions  of 
research,  the  listing  of  organizatiein  w 
amended  by  eddii^  in  alphabe&c^ 
sequenoe  '3eirat  Uiuversi^  CefBeg^t. ' 

Bated:  September  28. 19SS. 
RicnndC  Norton, 

Associate  Commissioner,  Examinatioia, 
Immigration  and  NaturalizatioB  Service. 
[FK  Doc.  09-28019  Filed  11-15-80;  8:45  ami 
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DEPARTMENT  OF  HEALTH  M4D 
HlfMAh- CERVICES 

Food  and  Drug  AdsnlnMntlaa 

21  CFR  Part  510 


Animal  Drugs,  Feeds,  and  I 

Products;  Change  of  Sponsor  Address 

AGINCV:  Food  and  Drag  Administration, 
HHS.  ^ 

ACTION:  Fin^l  ruie>- 

<: 1 

summary:  The  Food  aiid  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for  Lypho- 
Med,  Inc.  liie  sponsor  informed  FDA  of 
the  address  change. 
Sf^FECTWC  OI^TC:  NoveBiber  18, 1899. 


FOR  FURTHMJ 

Benjamin  A.  Pnyot  Center  for 
Veterinary  J^edicine  ^IFV-1S9).  Ited 
and  Dr^f  Admin^tiatien.  9980  j^isl»ts 
Lane,  Rockville.  MD  20657.  301-M9- 

1414. 

Med.  inc.,  has  advised  FDA  of  an 
of  addoess  from  4090  W.  DivisiBn  St., 
Chicago,  IL  60651,  to  2045  North  ComeB 
Ave.,  Melrose  Pack.  IL  60160.  JvDA  is 
amending  (he  regulations  in  21 QH 
5ia600(c)  ID  and  (2)  to  reflect  this  new 
address. 

List  of  Sahjectsla  tl<C71t  Part-n9 

Administrative  practice  and  ^ 

piocedure,  Anunal  d»§s.  Labeling. 
Reporting  and  rennrdkeeping 
requirements. 

Therefore,  under  the  Federal  faad, 
Drug,  and  Cosmetic  Act  and  under 
authority  duiBgated  to  the  Ciiiiinilseieni  r 
of  Food  and  Brup  and  redekegstsits 
the  Center  for  Vfl 
CFR  part  510  is  amended  as  I 


i 
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; 


PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows; 

AudMHity:  Sees.  201. 301.  501. 602,  503.  512, 
701, 706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  351.  352,  353, 
3e0b.  371,  376). 

{510400    [AnwiHtod] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  in  the  entry  for 
"Lypho-MedL  Inc.,"  and  in  the  table  in 
paragraph  {c)(2)  in  the  entry  for  "000468" 
by  removing  "4020  W.  Division  St., 
Chicago,  IL  60651"  and  replacing  it  with 
"2045  North  Cornell  Ave..  Melrose  Park. 
IL  6016a" 

Dated:  November  7, 1980. 
Robot  C  UviBsstoB, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[PR  Doc.  89^20916  Filed  11-15-60;  8:45  am] 
■UMS  COM  41«0-*1-liS 


21  CFR  Part  510 

Animal  Oruga,  Feeds,  and  Related 
Products;  Cttange  of  Sponsor  Name 
and  Addresa 

aocncy:  Food  and  Drug  Administration, 
KIHS. 

action:  Final  rule. 

SUMMANV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  and  address  for 
Solvay  Veterinary,  Inc.  to  Solvay 
Animal  Health.  Inc.  The  sponsor 
informed  FDA  of  the  changes. 
EFFicnvi  OATE  November  16, 1989. 

FOR  FUfrrMER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockvllle,  MD  20657. 301-443- 

1414. 

SUPPLEMENTARY  INFORMATKNC  Solvay 

Veterinary,  Inc.,  RCflox  7348. 
Princeton.  NJ  08540.  has  informed  FDA 
of  a  change  of  name  and  address  to 
Solvay  Animal  Health,  Inc.,  1201 
Northland  Dr.,  Mendota  Heights,  MN 
55120.  The  agency  is  amending  the 
regulations  in  21  CFR  510.600(c)  (1)  and 
(2)  to  reflect  the  change  in  name  and 
address. 

Uat  of  Subjects  in  21  CFR  Part  SIO 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  Part  510  is  amended  as  follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Seca.  201. 301.  Wl.  502,3(0,  512. 
701.  708  of  the  Fsdentl  Food:  Drug.-wid  —    -  - 
Cosmetic  Act  {21  U.S.C  321,  331,  351.  352,  353, 
3eOb.  371,  376). 

S  510.000   (Aimndadl 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
entry  for  "Solvay  Veterinary,  Inc.."  and 
in  the  table  in  paragraph  (c)(2)  in  the 
entry  for  "05|^"  by  revising  the 
sponsor  name  and  address  to  read  as 
follows: 


action:  Fmal  rule. 


S  510.600 


•nddnig 


appHcatlona. 
•        •        « 

(c)  •  •  • 
(1)  •  •  • 


codas  of  sponaoreof  approved 


Finn  nam*  and 


Drug  latMiar  ooda 


aoivay  nptmm  naann, 
Incl201  Northland 
Dr.,Mandom 
ki1NS5120_ 


053501 


(2)*      •      • 


Owg  labeler  coda 


nrm  noma  and  addraaa 


053501. 


Solvay  Animal  I 
Inc..  1201  NortMwd. 
Or..  Mendota  I 
MN  55120. 


Dated  November  6, 1980. 
Robert  C  Uvinsatoo. 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FK  Doc  8»-28B16  Filed  11-15-8B;  6:45  am) 

MUMQ  COM  4W»41-« 


POSTAL  SERVICE 
39  CFR  232 

Updating  Of  AuttMrtty  Citation 
AOCNCV:  Postal  Service. 


SUMMARY:  The  purpose  of  this  document 
is  to  update  the  authority  citation  for 
part  232  by  substituting  a  reference  to 
the  most  recently  enacted  appropriation 
-^cTx^ 

EFFICIIVt  OATB  November  3. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Paul  J.  Kemp,  (202)  268-2960.  ....     . 

SUPPbEMaNTARV  MFORMATIOMe"    ,  .,..  ...>'- 

-last^  Subjects  In  S9  CFR  Part  232 

Law  enforcement.  Postal  Service 

PART  232-[AMENDED] 

The  authority  citation  for  part  232  is 
revised  to  read  as  set  forth  below: 

AutiKxity:  30  U.S.C  401. 403(b)(3),  404(a)(7): 
40  U.S.C  318,  318a.  318b,  318c;  aec.  606, 
Treasury,  Postal  Service  and  General 
Government  Appropriations  Act  1900,  Pub.  L 
101-136: 18  U.S.C  13,  3061:  21  U.S.C  802,  844. 
Frad  Eggleetoo, 

Asaistant  General  Counsel,  Legithtive 
Division. 

[PR  Doc  80-28076  Hied  11-15-08;  6:45  am] 

■axMO  COM  7na-it4i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Flnandng  Administration 

42  CFR  Part  411 

[BPO-302-N] 

Medicare  Program;  MecHcare  as 
Secondary  Payer  and  Medicare 
Recovery  Against  Third  Parttee; 
Pul>llcetlon  of  Court  Orders 

AOENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKNC  Publication  of  Court  Orders. 

summary:  In  accordance  with  the 
November  9, 1989  order  of  the  United 
States  District  Court  for  the  District  of 
Columbia,  in  American  Hospital 
Association,  et  al.  v.  Sullivan,  No.  8ft- 
2027  (RCL),  HCFA  is  publishing  that 
order  and  the  Joint  Stipulation  and 
Order  of  August  24, 1988. 
FOR  FURTHER  MFQRMa  nON  CONTACT: 
Tom  Stuber  (30 1,  A'>-6889. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Asaistance 
Program:  and  No.  13.773.  Medicare  Hospital 
Insurance). 

Dated:  November  14, 1960. 
Louis  B.  Hays, 

Acting  AdminiMtrator,  Health  Care  Financing 
Adminiatrotion. 

In  the  United  SUtea  District  Court  for  the 
District  of  Columbia: 


I 
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American  Hospital  Association,  California 
Association  of  Hospitals  and  Health 
Systems,  Federation  of  American  Health 
Systems,  Illinois  Hospital  Association, 
Indiana  Hospital  Association,  Missouri 
Hospital  Association,  Tennessee  Hospital 
Association,  Wisconsin  Hospital 
Association.  Florida  Hospital  Association, 
and  Texas  Hospital  Association,  Plaintiffs,  v. 
Louis  Sullivan,  Secretary  of  The  United 
States  Department  of  Health  and  Human 
Services  et  al.  Defendants. 

Order 

The  Court,  having  considered 
Plaintiffs'  Second  Motion  For 
Preliminary  Injunction,  and  having 
heard  the  tirguments  of  counsel  in 
support  thereof  and  in  opposition 
thereto,  and  having  considered  all  other 
papers  filed  with  respect  thereto,  is  of 
the  opinion  that  said  Motion  ought  to  be, 
and  it  is  hereby,  granted,  in  part  for  the 
reasons  stated  in  open  court 

The  Court  expressly  finds  that 
enforcement  of  certain  provisions  [of] 
the  Final  Rulej>ublished  by  Defendants 
on  Octobepi^h.  1989  at  54  FR  41716. 
41742-41743  (to  be  codified  at  42  CFR 
411.54  and  at  42  CFR  411.50(b)  as  relates 
to  the  definition  of  "prompt"  or 
"promptly")  (the  "Final  Rule")  against 
the  foregoing  Plaintiffs  and  certain  of 
their  member  hospitals,  would  be 
contrary  to  the  Joint  Stipulation  and 
Order  entered  by  this  Court  on  August 
24. 1988  ("Order  of  August  24, 1988")  and 
would  constitute  violation  of  that  Order 
by  Defendants.        / 

It  is,  therefore,  ordered  as  ancillary  to 
and  consistent  with  this  Court's  Order  of 
August  24, 1988,  and  pending  final 
disposition  of  this  cause: 

1.  That  Defendants  are  ordered  to 
publish  this  order  and  the  Stipulation 
and  Order  of  August  24. 1988.  without 
Supplementary  Information  (as  defined 
in  1  CFR  18.12  (1989)),  in  the  Federal 
Register  as  an  exception  to  the  Final 
Rule  as  soon  as  possible  and  no  later 
than  November  16. 1989; 

2.  That  by  separate  order  the  Plaintiff 
Interveners'  respective  motions  have 
been  granted  and  all  of  the  terms  and 
protections  afforded  Plaintiff  AHA 
members  by  the  terms  of  this  Order  and 
the  Order  of  August  24. 1988  shall  apply 
to  them  and  their  member  hospitals;  and 

3.  The  Plaintiffs  are  awarded  their 
costs,  expenses,  and  reasonablk 
attorneys'  fees  incurred  in  preparing  and 
filing  their  Second  Motion  for 
Prehminary  Injunction  and  the 
accompanying  documents,  and  may 
seek  additional  costs  and  fees  in 
connection  with  the  hearing.  Counsel  for 
Plaintiffs  shall  submit  an  itemized 
statement  of  costs,  expenses,  and 


attorneys'  fees  within  45  days  of  the 
entry  of  this  Order.  Defendants  may  file 
their  objections  within  15  days 
thereafter,  and  the  Court  will  determine 
the  award.  No  bond  shall  be  required. 
Royce  C  Lamberth, 
United  States  District  Judge. 
November  8, 1989,  5:40  p.m. 
[Civil  Action  No.  88-2027  RCL] 

American  Hospital  Association  Plaintiff,  v. 
Otis  R.  Bowen.  Secretary  of  the  United  States 
Department  of  Health  and  Human  Services, 
et  al.  Defendants. 

Joint  Stipulation  and  Order 

Plaintiff's  Motion  for  Preliminary 
Injunction  came  on  for  hearing  in  this 
case  on  Monday,  August  15, 1988  at  2:00 
p.m.  At  the  conclusion  of  argiiment  by 
counsel,  the  Court  recessed  to  permit  the 
parties  to  confer  and  to  consider  certain 
terms  and  conditions.  Thereafter,  the 
parties  represented  to  the  Court  that  in 
lieu  of  this  Court's  further  consideration 
of  the  Motion,  and  until  this  Court's  final 
disposition  of  this  case,  the  parties  have 
agreed  to  entry  of  a  Stipulation  and 
Order  by  the  Court  on  the  terms  and 
conditions  set  forth  below. 

In  consideration  whereof,  it  is  hereby 
stipulated  and  ordered  until  final 
disposition  of  this  matter 

1.  As  an  alternative  to  billing 
Medicare,  the  member  hospitals 
("member  hospitals")  of  the  American 
Hospital  Association  ("AHA")  may  bill 
liability  insurance  carriers  mentioned  in 
42  U.S.C.  1395y(b)(l)  for  their  full 
charges  for  inpatient  hospital  services 
(42  U.S.C  1395x(b))  and  outpatient 
hospital  nnd  hospital  diagnostic  services 
(42  U.S.C.  1395x(s)(2)  (B)  and  (C)) 
rendered  to  Medicare  beneficiaries,  may 
file  liens  in  accordance  with  state  law, 
may  execute  said  liens,  and  may  bill  and 
receive  voluntary  payment  bom  willing 
insurance  carriers. 

2.  Any  and  all  funds  collected  or 
received  by  the  member  hospitals  in  the 
manner  described  in  Paragraph  1  hereof 
shall  be  retained  by  each  hospital  in  a 
sepeu-ate,  interest  bearing  account. 

3.  Any  member  hospital  that  wishes  to 
obtain  the  benefit  of  this  Stipulation  and 
Order  must  send  to  the  Department  of 
Health  and  Human  Services  ("HHS")  a 
copy  of  each  bill  to  a  willing  liability 
insurer  and  each  lien  filed  against 
liability  insurance  proceeds,  and  also 
must  notify  HHS  and  the  beneficiary 
whenever  payment  is  received. 
Defendants  shall  promptly  notify 
counsel  for  the  AHA  of  the  agency  to 
which  such  copies  and  notices  shall  be 
sent.  This  paragraph  shall  apply  only  to 
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liens  filed  and  bills  sent  and  payments 
received  on  these  bills  and  liens,  after 
the  date  of  entry  of  this  Stipulation  and 
Order. 

4.  A.  Defendants  and  their  agents 
shall  not  terminate,  institute  termination 
pVoceedings,  or  threaten  to  terminate  the 
Medicare  provider  agreement  of  any 
member  hospital,  or  impose  any  other 
sanction  against  any  member  hospital  if 
the  member  hospital  is  in  compliance 
with  the  terms  of  paragraphs  1, 2.  and  3 
of  this  Stipulation  and  Order,  on 
grounds  that  the  member  hospital  has 
billed  willing  liability  insurance  carriers, 
filed  liens,  or  received  payment  from 
said  carreers  after  the  date  of  entry  of 
this  StipmWion  and  Order  under  the 
circimistances  as  described  in  42  U.S.C 
1395y(b)(l)  or  any  manual  provisions, 
directives,  instructions,  or  rules  or 
regulations,  existing  or  proposed,  that 
interpret  or  implement  42  U.S.C  •» 

1395y(b)(l).  Inadvertent  failures  t^L 
comply  with  this  Stipulation  and  Order- 
shall  not  constitute  grounds  for 
-ttermination  or  other  sanction,  where 
such  noncomphance  is  corrected  within 
thirty  (30)  calendar  days  after  notice 
thereof. 

4.  B.  Pending  final  disposition  by  this 
Court  Defendants  agree  not  to 
terminate  any  provider  on  grounds  that 
the  member  hospital  has  bUled  willing 
liability  insurance  carriers,  filed  liens,  or 
received  payment  from  said  carriers 
before  the  date  of  entry  of  this 
Stipulation  and  Order  under  the 
circumstances  as  described  in  42  U.S.C 
1395y(b)(l)  or  any  manual  provisions, 
directives,  instructions,  or  rules  or 
regulations,  existing  or  proposed,  that 
interpret  or  implement  42  U.S.C. 
1395y(b)(l).  If  defendants  prevail 
defendants  will  allow-hospitals  which 
have  not  complied  thirty  (30)  calendar 
days  to  come  into  compliance. 

5.  A.  Regardless  of  the  outcome  of  this 
litigation,  any  member  hospital  which 
has  collected  or  received  funds  from 
liability  insurance  and  retained  such 
funds  in  the  manner  described  at 
paragraphs  1,  2,  and  3  hereof,  shall  be 
entitled  to  payment  in  an  amount  equal 
to  the  amount  Medicare  would  have 
paid  under  prevailing  policy,  principles 
and  law,  in  each  case,  plus  appropriate 
deductible  and  coinsurance  amounts,  as 
if  the  member  hospital  had  billed 
Medicare  initially  and  had  not  sought 
recovery  from  liability  insurance.  In  the 
event  it  becomes  necessary  for  a 
member  hospital  to  bill  Medicare  for 
reimbursement  for  care  provided  in  such 
cases,  such  bill  shall  be  considered 
timely  notwithstanding  any  other  rule, 
law,  regulation,  policy,  or  procedure  that 
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might  have  otherwise  barrtd  such  dahn, 
provided  that  the  bill  is  submitted  to 
Medicare  not  later  than  sixty  (60) 
calendar  days  after  the  entry  of  a  final 
order  in  this  case. 

5.  B.  If  the  defendant  prevails  in  this 
litigation,  member  hospitals  establishing 
accounts  as  provided  at  paragraphs  1.  2. 
and  3  hereof  shall  disburse  to  Medicare 
or  the  beneficiary,  as  the  Court  may 
direct,  tiie  contents  of  such  accoonts  by 
check  or  other  legally  negotiable 
instrument  payable  jointly  to  the 
appropriate  Medicare  benef!ciaiy.Bnd  to 
the  Health  Care  Financing 
Administration^  except  as  the  Court  may 
otherwise  direct  Medicare  agrees  to 
accept  responsibility  for  refunding  the 
beneficiary  as  required  by  law.  If 
plaintiff  prevails  in  this  litigation, 
member  hospitals  shall  be  entitled  to 
such  contents. 

6.  All  parties  agree  that  this  Court  is  a 
proper  forum  in  which  to  litigate  the 
issues  set  out  in  the  Complaint  filed 
herein  by  the  AHA.  and  neither  party 
shall  seek  any  other  forum  in  which  to 
litigate  those  issues.  Defendants  and 
AHA.  individually  and  on  behalf  of  its 
members,  further  agree  to  be  bound  by 
the  determination  of  this  court  subject 
to  any  appeal  therefrom  which  may  be 
available. 

7.  All  member  hospitals  of  the  AHA 
shall  have  the  benefit  of  this  stipulation 
and  order,  except  those  that  are 
plaintiffs  in  Oregon  Associatiaa  of 
Hospitals,  et  aJ.  v.  Bowen,  CA  No.  CV 
8&-625FR.  U.S.D.C.  (Oregon)  including 
the  Oregon  Association  of  Hospitals  and 
its  members  listed  therein.  AHA  shall 
provide,  within  fourteen  (14)  days, 
HCFA  a  list  of  its  member  hospitals. 

8.  In  the  event  that  either  party  is 
notified  of  a  claim  that  the  terms  of  this 
stipulation  and  order  work  an  extreme 
financial  hardship  upon  any  beneficiary 
or  provider,  the  parties  hereto  shall 
confer  to  determine  if  such  situation  can 
be  resolved.  If  the  situation  cannot  be 
resolved  by  such  negotiations,  the 
parties  may  seek  the  guidance  of  this 
Court 

9.  The  Court  acknowledges  that 
because  of  the  agreement  of  the  parties 
reflected  in  this  stipulation  and  order, 
plaintiff  AHA  voluntarily  withdraws  at 
this  time  its  Motion  for  Preliminary 
Injunction. 

10.  Coun^L  by  their  signatures, 
warrant  that  they  are  authorized  to 
agree  to  the  terms  erf  this  Stipulation  and 
Order  on  behalf  of  the  p>arties  they 
represent 


\ 


Dated:  August  19, 1988. 
Sheila  Lieber, 
Renee  M.  WoUenbsus, 

Attorneys,  Department  of  Juaiice,  Civil 
Diviaion,  Room  3324, 10th  »  Penney hfonia 
Avenue,  N.  W..  Washington, D.C.2(a30,  Tek 
(202)633-2205. 

Of  Counsel: 

Thomas  K.  Stuber. 

Offica  of  General  Cotumeh  United  ^atea 

Department  of  Health  and  Human  Serrices, 

Baltimore.  Maryland. 

Attorneys  for  Defendants. 

Dated:  August  la  1988. 
Gregory  M.  Luce, 
Irwin  Cohen. 
Dan  M.  Peteiaon. 
Mark  D.  Custafson. 
Fulhright  &  jaworski. 
1150  Connecticut  A  venue,  N.  W„  Suite  400. 
Washington,  D.C  200^Tek j(202) 4S2-6B00. 

Of  Counsel!  ■    "^ 

Michael  F.  Anthony, 
Margaret  J.  Hardy. 
Ann  L  Treimer. 
Attonieys  for  Plaintiff. , 

Royce  C.  Lamberth, 
U.S.  District  Judge. 

It  is  so  Ordered. 
Dated:  August  24, 198& 

[FR  Doc.  89-27104  Filed  11-15-89;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  88-186;  RM-624C] 

Radio  Broadcasting  Servlcas;  Prafrto 
du  CMen,  Wisconsin 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

r — — 

SUMMARy:  This  document  substitutes 
Channel  a32C2  for  Channel  232A  at 
Prairie  du  Chien,  Wisconsin,  and 
modifies  the  license  of  Station  WPRE- 
FM  to  specify  operation  on  the  higher 
class  co-<:hannel,  at  the  request  of 
Prairie  Broadcasting  Company.  See  53 
FR  17232,  May  18. 1988.  This  action 
provides  the  community  with  a  first 
wide  coverage  area  FM  service.  A  0.0 
kilometer  (a4  mile)  site  restiiction  is 
required,  at  coordinates  43-02-49  and 
91-08-59.  With  this  action,  tins 
proceeding  is  terminated. 
EFFIcntfC  DATE  December  28. 1988. 
PON  PUNTNIN  WFONMATWN  CONTACT: 
Patiicia  Rawlings,  (202)  634-6530. 


SUPPLSMBITARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-186. 
adopted  October  23, 1989.  and  released 
November  9, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi-om  the  Commission's  copy  contractus. 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  followr 

Authority:  47  U.S.C.  154. 303. 

{73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under 
Wisconsin,  removing  Channel  232A  and 
adding  Channel  232C2  at  Prairie  du 
Chien. 

Karl  A  Kensinger. 

Chief  AJJocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  e»-26865  Filed  11-15-80;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administo^tion 

50  CFR  Part  611 

[Doefcet  Na  91158-9258] 

Foreign  Fishing 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Final  rule;  technical 
amendment 

summary:  NOAA  issues  this  final  rule 
to  implement  a  technical  amendment  to 
the  foreign  fishing  regulations.  This  is  a 
housekeeping  rule  that  changes  the 
addresses  of  the  Northeast  Regional 
Office  and  the  Foreign  Fisheries 
Observer  Program,  which  were  recently 
moved,  and  makes  other  minor 
corrections  to  Appendix  A  of  Subpart  A. 
The  intent  is  to  correct  and  update 
Appendix  A  in  order  to  expedite  the 
transfer  of  messages  and  reports  from 
the  designated  representatives  of  foreign 
fishing  vessels  to  NMFS. 
EFFCCnvi  date:  November  16. 1989. 


C»A 


Fedegal  Regtoter  /  Vol.  54.  No.  220  /  Thtirsday.  November  16.  1989  /  Rtiles  and  RegiJationB     47681 


FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Gerrior  (Chief,  Foreign  and 
Domestic  Sea  Sampling  Investigation), 
508-548-5123,  ext  291. 

SUPPLEMENTARY  INFORMATION:  The 

changes  to  50  CFR  pari  611  implemented 
by  this  rule  are  required  because  of 
recent  changes  in  the  addresses  of  the 
Northeast  Regional  Office,  NMFS,  and 
the  Foreign  Fisheries  Observer  Program; 
the  administrative  separation  of  the 
Northwest  Science  Center  and  the 
Alaska  Science  Center  and  other  minor 
changes  in  addresses  and  contacts.  The 
changes  are  necessary  to  expedite  the 
transfer  of  required  messages  and 
reports  from  designated  representatives 
of  foreign  fishing  vessels  to  NMFS. 
These  reports  include  Activity  Reports, 
Weekly  Reports,  and  Effort  Plans,  which 
are  essential  for  the  monitoring  of 
foreign  fishing  operations;  there  is  no 
change  in  the  number  or  type  of  reports 
required.  In  addition,  other  corrections, 
such  as  routing  codes,  are  made  to 
appendix  A  to  reflect  ad  linistrative 
changes  that  have  occurred  since  the 
tables  were  last  updated. 


Classification 

This  final  rule,  technical  amendment, 
is  issued  under  50  CFR  part  611.  Because 
this  rule  only  makes  minor,  non- 
substantive corrections,  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
fir^  that  it  is  unnecessary  under  5 
U^.C.  553(b){B)  to  provide  for  prior 
public  comment  and  that  there  is  good 
cause  under  5  U.S.C.  533(d)  not  to  delay 
for  30  days  its  effective  date. 
Additionally,  the  prior  public  comment 
and  delay  of  effective  date  requirements 
of  5  U.S.C.  553  are  inapplicable  under 
paragraph  (a)(2)  of  that  section  because 
the  changes  reflect  an  agency 
management  directive. 

Because  this  rule  is  being  issued 
without  prior  comment  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  and  none 
has  been  prepared. 

This  rule  is  minor  and  technical  in 
natiu^  and  therefore  is  not  a  major  rule 
under  Executive  Order  12291.  There  is 
no  change  in  the  regulatory  impacts 
previously  reviewed  and  analyzed. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 


to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 
Tliis  rule  does  not  contain  a 
collection-of-information  requirement 
for  the  purpose  of  ilie  Paperwork 
Reduction  Act 

List  of  Subjects  in  50  CFR  Part  611 

Fish,  Fisheries,  Foreign  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  9, 1989. 
James  E.  Douglas,  |r. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  611  is  amended 
as  follows: 

PART  611— FOREIGN  FISHING 

1.  The  authority  citation  for  50  CFR 
part  611  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.,  16  U.S.C 
971  et  seq.,  22  U.S.C.  1971  et  seq.,  and  18 
U.S.C  1361  et  seq. 

Appendix  A  to  Subpart  A — [Amended] 

2.  Table  1  of  appendix  A  to  subpart  A 
'^^^tjevised  to  read  as  follows: 


Table  1.— Addresses 


NMf  S  RegiorMl  Ovficlore 


Director,  Northeast  Region.  National  Marir>e  Fisheries 
Service.  NOAA,  One  BlacktNjm  Drive,  Gloucester 
MA  01930:  Telex:  040007;  FAX  (506)  281-9333; 
Telephone:  (506)  281-9300. 

Director,  SouOieest  Reglort,  Natkxial  Marine  Fisheries 
Service,  NOAA.  9450  Koger  Boulevard,  St  Peters- 
burg, FL  33702;  Telephone:  (813)  893-3141. 

Director,  Northeast  Region,  National  Marine  Fisheries 
Sennce,  NOAA,  7600  Sand  Point  Way,  Northeast, 
BIN  C1570O,  Seattle,  WA  98115;  Telex: 
9104442786;  FAX  (206)  526-8426;  Telephone: 
(206)  526-6150. 

Director,  AlasKa  Region,  National  Marine  Fisheries 
Service.  NOAA.  P.O.  Box  1668,  Juneau.  AK  99801; 
Telex:  09945377;  Telephone:  (907)  586-7221. 


Director,  Southiwest  Region,  National  Marine  Fisher- 
ies Service,  NOAA,  300  South  Ferry  Street,  Temii- 
nal  Island.  CA  90731;  Telephone:  (213)  548-2575. 


NFS  Science  and  Research  Directors 


Director,  Northeast  Fisheries  Center,  Natiortal  Marine 
Fisheries  Service,  NOAA.  Woods  Hole,  MA  02543, 
Attn:  Observer  Program;  Teler.  322200;  FAX  (506) 
548-5123  x258;  Telephone:  (508)  548-5123. 

Director,  Southeast  Fisheries  Cemer,  National  Mahr>« 
FIshenes  Service,  NOAA.  75  Virginia  Beach  Drive, 
Miami,  FL  33149.  Telephone:  (305)  361-4284. 

Director,  Northwest  Fisheries  Science  Center,  Nation- 
al Marine  Fisheriss  Service,  NOAA.  2725  Montlake 
Boulevard  East,  SaatUe.  WA  981 1%  FAX  (206) 
442-4304;  Telephone:  (206)  442-1872. 

Director,  Alaska  Fisheries  Science  Center,  Natiorwl 
Marine  Fishenes  Sennce,  NOAA.  7600  Sand  Point 
Way  Northeast.  BIN  CI  5700,  BIdg.  4,  Seattle,  WA 
98115;  Telex:  329422;  FAX  (206)  526-4004;  Tele- 
phone: (206)  526-4000. 

Director,  Southwest  Fisheries  Center,  National  Marine 
Fisheries  Senrice,  NOAA.  P.O.  Box  271,  U  Jotia, 
CA  92038;  Telephone:  (619)  453-2820. 


U.&  Coast  Guard  Commanders 


Commander.  Atlantic  Area.  U.S.  Coast  (auard,  Qover- 
-    nor-s  Island,  New  Yorli.  NY  10004;  TaiSK  126831; 
Telephone:  (212)  668-7877. 

As  above. 


Commander,  Pacific  Area.  U.&  Coest  Guard.  Qovem- 
manl  Mend,  Alameda.  CA  94501;  Teiex:  172343; 
Telephone:  (415)  437-3700. 


Commander.  Sevantewtlh  Coast  Guard  District.  P.O. 
Box  3-5000,  Jurteau,  AK  99801;  Teiex:  45305; 
Telephone:  (907)  586-7200,  after  hours  (907)  68ft- 
7340. 

Commander,  Fourteenth  Coast  Guard  District.  300 
Aia  Moana  Boulevard,  Honokiu.  HI  96813;  Telex: 
392401;  Telephone:  (806)  546-7597. 


3.  Table  2  of  Appendix  A  to  Subpart  A  is  revised  to  read  as  follows: 

Table  2— Areas  of  Responsibility  of  NMFS  and  U.S.  Coast  Guard  Offices 


Area  of  responsibility 


Atlantic  Ocean  North  of  Cape  Hatteras . 

Atlantic  Ocean  South  ol  Cape  Hatteras. 

Gu«  of  Mexico 

Caribbean  Sea ~ — 

Pacific  Ocean  off  the  States  of  CaMor- 
nia,  Oregon,  and  Washington. 


Northwest  Atlantic  Ocean  Fishery,  In- 
cluding the  Hake  Fishery. 
Atlantic  Billfish  and  Sharks  Fishery 


Royal  Red  Shrimp  Fishery 
Pacific  Coast  Groundfish  Fishery. 


Natkxwl  Marine  Fisheries  Service 


Director,  Northeast  Oiter,  Attn:  06- 
•erver  Program. 

Director.  Northeast  Center,  Attn:  Ob- 
server Program. 


Director,  Northwest  Region.. 


U.&  Coast  Guard 


Commander,  Atlantic  Area. 
Commander,  Atlantk;  Area. 

Commander,  Pacific  Area 


/ 
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Federal  Register  ;    Vc"    ^    \' 


-s  la  V 


\', 


■^ 


HTIC 


'imy 


ATM  at 


North  Pacific  Ocean  and  Baring  Sea  off 
Alaska 


Pacific  Ocaan  off  Hawaii  and  Olhar 
U.S.  Insular  Poaaaaiioni  In  tha  Can- 
tral  and  Western  PacMc 


FWiery 


Guir  o(  Alaska  Qroundliah  Rihary 

Baring     Sea    ar>d    Aleutian     Mands 

Groundfish  Fishery. 
Snail  Fiahaiy 
Saamount  Qroundflali  Hahary 


Pacific  Billfish,  Oceamc  Sharlcs,  Wahoo, 

and  Mah*-Mahi  Rahery. 
PtmcKum  Coral  Fisheiy 


National  Marine  FIshertoa  Servloa 


OkecltN,  Morthwest  nsherioa  Scier>ca 

Caniar. 
(Xweiar,  Alaaka  Regiow 


OkBctor.    Alaska    Fiaheiies    Science 
Camar. 

Obador,  Southwest  Region, 


Qractof ,  Sootfiwest  Centar. . 


U&CoaatGuairi 


ConHnander,  SexMilaenlh  Coast  Oeaid 
OistiicL 


CooMiaodar.  Fourteenth  Coast  Quard 
OistiicL 


4.  Table  4  of  Appendix  A  to  Subpart 
A.  including  the  accompanying 


abbreviations,  is  revised  to  read  as 
follows: 


Table  4 — Addresses  for  Reports  ano  Submittals 


Fishary 


f4orthw8st  Attantlc 

Ocean  Fiattary, 

jrx^kjding  the  Haka 

Fishery. 
Atlantic  Billfish  and 

Sharks  Fishery. 
Royal  RedShrinip 

Fishery. 
Pacific  Coast 

Groundfish  Fishery. 
GmM  of  Alaatia 

GfOMndSsh  Foiwy- 
Bering  Sea  and 

Aleutian  Islands 

Groundfish  Fishery. 

SnaK  Fishery 

Seamount  Groundfish 

DOS  Rahery. 
Paciflc  BillfMh, 

Oceanic  Sharks, 

Wahoo,  and 

Mahimahi  Fishery. 
Precioua  Coral  Fiataery 


tiona 
6tt.3(d) 


DOS 

DOS 

DOS 
DOS 

DOS 


Activity  reports 
i  611.4(c) 


CG  Atlantic  Area,  and 
NMFS-NEC,  Attn: 
Observer  Program. 

CG  Atlantic  Area,  and 
NMFS-NEC.  Attn: 
Observer  ProgranL 

CG  Padfk:  Area,  and 

NMFS-NWR. 
CG  Oisaict  17.  and 


CG  District  14,  and 
NMFS-8WR. 


Weekly  reporta 
|611.4<f) 


NMFS-NEC,  Ann: 
Obaarwer  Prograra. 


NMFS-NEC,  Attn: 
Obaerver  nogram. 


NMFS-NWR. 
NMFS-AKR. 


NMFS-S>^.. 


Ettort  plant 61 1.8(b) 


NMFS-NEC,  Attn: 
Obaerver  Program, 
and  NMFS-f /EN13. 

NMFS-NEC,  Attn: 
Observer  Program, 
and  NMFS-F/ENia 

NMfS-AKC,  «)d 
NMFS-F/EN13. 

NMFS-AMCand 
NMFS^/EN19. 


NMFS-SWR.and 
NMFS-F/EN13. 


Qeeroonflicta 
8611. 12(b) 


CG  Atlantk:  Area. 

CG  Atlantic  Area. 

CG  Patiftt  Area... 
CQOiathclU — 

CQ  Oialrtct  14 


Permit  feea, 
poundage  taea, 
aurchargea,  and 


{611.22 


NMFS-F/CMt. 

NMFS-F/CM1. 

NMFS-F/CM1. 
NMFS-F/CMt. 

NMF5-^/CM1. 


DOS— Department  of  State.  0ES.OFA  WaaNngton,  DC  20520. 

NMFS-F/EN13— Chief.  Office  of  Enforcement,  .National  Manna  Fisheries  Service,  Silver  Spring  Mairo  Center  1.  1335  East-West  Highway,  Silver  Spring.  MD 
20910.  Attn;  F/ENli  \ 

NMFS-F/CU1— Chief,  Operations  Support  and  AiWysis  Dfvisioa.  Natkxial  Marina  Faheriea  Servtae,  SOwer  Spring  Metro  Canter  1,  t33S  East-West  Highway.  SHver 

Spring,  MO  20910.  Attn:  F/CW1.  >- 

NMFS-NWR— Oirocfor,  h<mhwest  Region  (See  Table  1). 
NMFS-AKR— Oector.  Alaska  Ragnn  (Sea  Ttfite  IL 
NMFS-SwR— Director,  Southwest  Region  (See  Table  1). 
NMFS-NEC— Difector,  Northeast  Fishenes  Center  (See  Table  1). 
NMFS-AKC— Director,  Alaska  Fshenes  Science  Center  (See  TaWe  1). 
CG  Adantic  Area— Commander,  Atlantic  Area  (See  Tat)(e  1). 
CG  Pacific  Area — Commander,  Ptqrtic  Area  (See  Tab'e  1). 
CG  Dtslnct  14— Commander,  Fourteovth  Coast  Guard  District  (See  Table  1). 
CG  Distnct  17— Commander.  SevanMMh  Coast  Guard  Olslrict  (Sea  TaM*  IK 


[FR  Doc.  89-28956  Piled  tt-«-«0;  8:45  am) 
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50  CFR  Part  652 
[DoclMl  Na  6t133-«e30} 

Atlantic  Surf  Clam  and  Ocean  Quafiog 
FIshadea 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACnON:  Notice  of  surf  clam  trip  landing 
limits. 


iv:  NOAA  issues  this  notice  to 
impose  hmits  on  the  amount  of  surf 
clams  that  may  be  landed  during  a 
fishing  trip  in  the  Nantucket  Shoals 
Area.  This  action  is  necessary  to  reduce 
the  rate  of  harvest  from  the  fishery.  The 
intended  effect  is  to  match  Ashing  effort 


to  the  amoant  of  available  qoota  far  tha 

area. 

vracnvf  DAtTs  '  "vemberO,  19B9 

through  TV-  i-^x  .-    ^u 


PO«Fue''HE»  t*»fO«MAno*(  CO«r',«iCr 
John  G.  TerriU.  NMFS,  Northeast  Region, 
One  BUckbum  Drive.  Cioocester.  MA 
01930-2298.  telephone  508-281-9252. 
SUPPLEMENT Airv  i*iformaTION: 
Regulatio:  -  .)';•■<■■-  -        gtheFishcry 
Management  Plan  for  the  Adantic  Surf 
Clam  and  Ocean  Quahog  Fiahetie* 
(FMP)  contain  at  50  CFR«52.22(bK2)(U) 
a  provision  allowing  the  Regional 
Director  to  impose  trip  landing  limits  to 
reduce  harvest  of  surf  clams  from  the 
Nantucket  Shoals  Area  when  the 
harvest  in  that  area  reaches,  or  is  likely 
to  reach,  50  percent  of  a  quarterly  quota. 
Landings  have  consistently  exceeded 
quarterly  quotas  established  for  the 
area.  For  the  first  quarter,  the  quota  of 
40,000  bushels  was  exceeded  by  6,000 
bushels.  The  second  quarter  cumulativ& 
quota  of  100,000  bushels  was  exceeded 
by  18,000  bushels.  The  harvest  through 
the  third  quarter  of  168,000  busheh 
exceeded  the  cumulative  quota  of 
160.000  bushels  by  &000  bushels. 
Landings  through  October  20, 1989,  have 
totaled  185,000  bushels  which  exceeds 
the  50  percent  point  of  180,000  busbeb 
for  the  cumulative  quota  for  the  four 
quarters.  If  this  rate  is  allowed  to 
continue  it  will  necessitate  an  early 
closure  of  the  Nantucket  Shoals  Area 
where  the  quota  would  be  reached  by 
mid-November. 

Trip  limits  woe  not  imposed  in 
previona  quarters  even  though  the 
quarterly  quotas  were  exceeded  due  to 
the  eiqpectatiQn  that  harveat  ratea  would 
decreaae  aa  occtured  laat  year  aod 
vessels  would  switch  to  the  Georges 
Bank  Area.  This  did  not  oocur  and  the 
problem  was  further  compounded  by  the 
closure  in  August  (54  FR  33700,  Aqgoat 
16. 1989)  of  the  Geoijes  Bank  Area  to 
the  harvest  of  surf  dams  after  paralytic 
shellfish  poisoning  was  discovered.  Two 
vessels  that  had  ^n  working  the 
Georges  Bank  Area  restricted  their  trips 
to  the  Nantucket  Shoals  Area  thus 
increasing  the  overall  catch  rate  in 
Nantucket  Shoals.  It  is  necessary  to 
continue  the  emergency  closure  in  the 
Georges  Bank  Area,  thus  no  change  in 
effort  on  Nantucket  Shoals  is  expected 
until  the  more  severe  weather  starts. 

The  Regional  Director  discussed  these 
harvest  statistics  with  the  Mid-Atlantic 
and  New  E^iand  Fishet^  Management 
Councils  at  their  October  meetings  and 
recommended  that  catch  Umits  be 
imposed  at  the  mhiinium  amount 
specified  in  the  FMP.  Thn  will  alknr  the 
harvest  to  continue  while  reducing  the 
possibility  of  an  eariy  closure.  Should  a 


doaure  become  neoesssn'  T<'>tice  will  be 
published  in  the  ffaderfc  R  e^intet  as 
required  by  fi  65222(d). 

The  trip  landing  limits  implemented 
by  this  notice  are:  (1)  For  vessels 
between  0  and  50  gross  registered  tons. 
224  bushels/trip;  (2]  for  vessels  between 
51  and  100  gross  registered  tons,  768 
bushels/trift.  No  vessels  harvesting  surf 
clams  in  the  Nantucket  Shoals  Area 
after  Novembers,  1989,  may  land  more 
than  the  amount  indicated  above  for  its 
size  class.  These  trip  limits  will  expire  at 
the  end  of  the  quarter,  December  30. 
1989,  unless  adjusted,  cancelled,  or 
superseded  by  closure  of  the  fisheiy. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 

List  of  SubiM^t  io  50  CFR  Part  «52 

'  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority;  16  USXl  XBOltaeq. 

Dated:  November  9, 1988.  >. 

EichaidlLSchaefet. 

Director  of  Off  ice  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-26888  Filed  11-9-89;  4:18  pm) 
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50CFRPait67S  ( 

[DocfcalN».tMe7-91791         \ 

QroundlUh  of  th«  B«1ng  Saa  and 
AlaMtlan  lalanda  Area 

AQINCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Notice  of  inseason  adjustment 

summary:  NOAA  anmninoes  the 
reapportionment  and  release  of  amounts 
of  Alaska  groundfish  to  the  joint  venture 
processing  (JVP)  portion  of  the  domestic 
annual  harvest  (DAH).  This  action, 
taken  under  provisions  of  the  Fishery 
Management  Plan  (FMP)  for  the_, 
Groundfish  Fishery  of  the  Bertng^ea 
and  Aleutian  Islands  Area  (FMP),  is 
necessary  to  assure  optimum  use  (A 
groundfish  in  that  area.  It  is  a 
conservation  and  management  measure 
intended  to  promote  fishery  objectives 
of  the  North  Pacific  Fishery 
Management  Council  and  to  promote  the 
foreign  policy  objectives  oi  tiie  United 
States. 


:This  aotioe  is  effective 

November  9, 1989.  Comments  will  be 

accepted  tfarou^  November  24, 1900. 

ADDRESS:  Comments  should  be  mailed 
to  Steven  Pennoyer,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802.  or  be  delivered  to  Room  453, 
Federal  Building.  709  West  Niodi  Street. 
Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACTt 

Janet  E.  Smoker  (Fishery  Management 
Biologist  NMFS),  907-5e8-723a 

SUPPLEMENTARY  INFORMATION:  The  FMP 

is  implemented  by  rules  appearing  at  50 
CFR  611.93  and  part  675. 

Initial  specifications  for  DAH. 
domestic  annual  processing  (DAP),  and 
JVP  for  1989  were  published  at  54  FR 
30095.  The  same  notice  estabUshed  a  15 
percent  non-specific  reserve  and  then 
apportitjned  amounts  frtjm  that  reserve 
to  JVP  in  order  to  provide  bycatch 
amounts  for  JVP  fisheries. 

fai  the  Bering  Sea  subarea.  the 
amounts  of  pollock.  yeDowfin  sole,  ottter 
flounders.  Paxufic  cod  and  rock  sole 
available  for  joint  venture  operations 
(JVP)  were  increased  in  early  September 
(54  FR  37112,  September  7, 1989)  based 
on  new  information  about  potential  DAP 
needs.  Later  in  September  (54  m  36666, 
September  20, 1989)  the  amount 
available  for  DAP  operations  for  Atka 
mackerel  was  supplemented  by.3,043 
metric  tons  (mt)  from  the  non-specific 
reserve.  On  October  6, 1989  (54  PR 
41977,  October  13, 1989)  the  DAP  for 
Greenland  turbot  was  supplemented  by 
1,200  mt  and  the  JVP  for  arrowtoodi 
flounder  was  supplemented  by  2,000  mt 
bom  the  nonspecific  reserve.  On 
October  31  (54  FR  48619.  November  6, 
1989)  the  amount  of  sablefish  specified 
for  DAP  operations  in  the  Bering  Sea 
subarea  and  the  Aleutian  Islands 
subarea  were  supplemented  by  420  mt 
and  510  mt, .  -"spectively,  from  the  non-  ^ 
specific  reserve. 

On  October  13,  the  Region  completed 
an  analysis  of  DAP  needs  for  pollock  for 
the  remainder  of  1980.  The  Region 
concluded  that  DAP  operations  for 
pollock  in  the  Bearing  Sea  subarea 
would  require  a  supplement  from  the 
non-specific  reserve  of  21,000  mt  before 
the  end  of  the  year.  The  Region  also 
concluded  that  9,000  mt  of  Aleutian 
subarea  pollock  originally  specified  for 
DAP  was  in  excess  of  DAP  needs. 

Reapportioamant  (TM»  1) 

In  the  Bering  Sea  subarea.  the 
following  action  is  taken  by  this  notice 
to  release  pollock  from  the  non-specific 
reserve  to  the  BSA  JVP:  2,500  mt  is 


0 
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released  irom  the  non-specific  reserve  to 
JVP. 

In  the  Aleutian  Islands,  the  following 
action  is  taken  by  this  notice  to 
reapportion  pollock  fipom  DAP  to  JVP: 
4,500  mt  of  the  amount  identiHed  as  in 
excess  of  DP  needs  is  reapportioned 
from  DAP  to  JVP. 

In  the  BSAL  the  following  actions  are 
taken  by  this  notice  to  release 
groundfish  from  the  non-specific  reserve 
to  JVP:  50  mt  of  squid  is  released  from 
the  non-specific  reserve  to  JVP  and  500 
mt  of  "other  species"  are  released  from 
the  non-specific  reserve  to  JVP.  JVP 
fisheries  have  experienced  greater  than 


anticipated  catches  of  sqoid  and  "other 
species"  and  rather  than  requiring 
discards  of  fish,  this  action  would  allow 
the  bycatch  of  these  categories  of  fish  to 
be  retained. 

Oassificatioa 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
pubUc  interest  to  provide  prior  notice 
and  comment.  Immediate  effectiveness 
of  this  notice  is  necessary  to  avoid 
waste  and  to  benefit  domestic  fishermen 


who  otherwise  would  be  required  to 
terminate  a  fishery  earlier  than 
necessary.  However,  interested  persons 
are  invited  to  submit  comments  in 
writing  to  the  address  above  for  15  days 
after  the  effective  date  of  this  notice. 

List  of  Subjects  in  SO  CFR  Port  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  at  seq. 

Dated:  November  9. 1989. 

Richard  H.  Schaefer, 

Director  of  Off  ice  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 


Table  1— Bering  Sea/ Aleutians  Reapportionments  of  TAC 

[AM  values  are  In  metric  ions] 


Current 


This 
action 


Revised 


;  (Befing  S«a) 

TAC.  ABC  » 1,340.000 

Pollock  (Aleutian  Is) 

TAC- 13,450  A8C»  1 17,900. 

Squid.- _ 

TAC- 1.000  ABC- 10,000 

Ottier  Species 

Total  (TAC  =  2,000,000) 


DAP 
JVP 
DAP 
JVP 
OAP 
JVP 
OAP 
JVP 
DAP 
JVP 
nOSOfVOA 


1.045,585 

267.415 

11,432 

0 

850 

26 

11.274 

4.000 

1,350,487 

604,088 

45,424 


-1^2.500 
-4.500 
+4.500 

+60 

+  500 

-4,500 

+7,550 
-3,050 


1,045.585 

272,915 

6.932 

4,600 

850 

75 

11,274 

4,500 

1,345,987 

611,639 

42,374 


[FR  Doc.  89-26862  Filed  11-9-6^4:18  pmj 
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50  CFR  Part  675 

(Docket  No.  90407-91701 

Groumfflsh  of  th«  Bering  Sea  and 
Aleutian  Islands  Area 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  prohibition  of  receipt 
of  groundfish. 

summary:  NOAA  announces  the 
prohibition  of  receipt  of  certain 
groundfish  by  the  joint  venture 
processing  (JVP)  fishery  in  the  Bering 
Sea  Subarea.  This  prohibition  applies  to 
pollock  taken  in  the  directed  fishing  for 
that  species.  This  action,  taken  under 
provisions  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP),  is  necessary  to  assure  optimu|» 
use  of  groundfish  in  that  area.  It  is  a 
conservation  and  management  measure 
intended  to  promote  fishery  objectives 
of  the  North  Pacific  Fishery 
Management  Council  (Council). 


DATES:  Effective  November  9, 1989. 
Comments  will  be  accepted  through 
November  24, 1989. 

ADDRCSS:  Comments  should  be  mailed 
to  Steven  Pennoyer,  Director,  Alaska 
Region.  National  Marine  Fisheries 
Service,  P.O.  Box  21668.  Juneau,  AK 
99802,  or  be  delivered  to  Room  453. 
Federal  Building,  709  West  Ninth  Street, 
Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Fishery  Management 
Biologist,  NMFS).  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

is  implemented  by  rules  appearing  at  50 
CFR  611.93  and  part  675. 

The  initial  JVP  for  pollock  in  the 
Bering  Sea  subarea  as  93,415  mt.  In 
January,  NOAA  announced  the 
prohibition  of  receipt  by  foreign 
processors  of  pollock  taken  in  a  directed 
fishery  (54  FR  3608,  January  25, 1989).  A 
later  action  (54  FR  37112.  September  7. 
1989)  apportioned  sufficient  amounts  of 
Bering  Sea  sttbarea  pollock  (174,000  mt) 
to  JVP  to  allow  reopening  of  the  directed 
fishery.  An  additional  2,500  mt  was 
reapportioned  in  another  notice  action- 
published  in  the  same  issue  of  the 
Federal  Register  as  this  notice.  As  ol 
October  28,  37,672  mt  remained       ...*»  i: 
uncaught  in  the  269,915  mt  quota.  ,-.-   ...  ^ 


Two  types  of  JVP  fisheries  have 
occurred  during  the  fall  opening,  one  for 
pollock  and  the  other  for  yellowfin  sole, 
flatfish,  and  rock  sole.  The  latter  fishery 
has  a  pollock  bycatch  which  averages 
about  18  percent  of  the  yellowfin  sole 
taken.  Under  9  675.20(a)(7),  the  Regional 
Director  has  determined  that  5,500  mt  of 
the  current  JVP  pollock  quota  is  needed 
to  provide  retained  bycatch  amounts  of 
pollock  in  the  yellowfin  sole  fishery.  At 
current  catch  rates,  the  remaining 
pollock  will  be  taken  on  November  9. 

Therefore,  forei^  processors  are 
prohibited  from  receiving  pollock  taken 
in  directed  fisheries,  eiffective  noon, 
Alaska  Standard  Time,  November  9, 
1989. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b).  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  comment.  Immediate  effectiveness 
of  tbtsjnotice  is  necessary  to  prevent  the 
harvest  of  pollock  from  exceeding  the 
estabhshed  JVP  amount  However, 
interested  persons  are  invited  to  subqiit 
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comments  in  writing  to  the  address 
above  through  November  24, 1969. 

list  of  Subjedi  in  SB  CFK  Part  67S 

Pish,  Fisheries,  Reporting  and  . 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  aeq. 

Dated:  Nowenber  «.  1089. 
RkhHrf  H.  SckMfac 

Director  of  Offiae  of  Kaberiea,  CrnieemOioit 
aadhbmagetaeat,  Natiaaal  Marine  Fisheriea 
Senrice. 
[FR  Doc  8»^BSn  Fikd  ll-«-ae-.  4:18  pm] 
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Federal  Register 

Vol.  54.  No.  220 

Thuraday,  November  16.  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubtic  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an  ,-^ 

opportunity  to  participate  In  the  rule    /' 
making  prior  to  the  adoption  of  the  final 
ailes.  ^ — 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
ISCFRPartSO 

(Docket  Na  91037-9237] 
RIN  0607-AA12 

Foreign  Trade  Statistics;  Amendment 
to  ttie  Foreign  Trade  Statistics 
Regulations 

Vqency:  Bureau  of  the  Census, 
Commerce. 
action:  Notice  of  proposed  rulemaking. 

summary:  It  is  proposed  to  amend  the 
Foreign  Trade  Statistics  Regulations  to 
raise  the  present  exemption  for  filing 
Shipper's  Export  Declarations  (except 
for  shipments  requiring  a  vahdated 
export  license]  from  $1,500  tt>  $2,500  in 
order  to  relieve  documentation  burden. 
The  exemption  for  shipments  through 
the  U.S.  Postal  Service  will  remain  at 
$500  and  there  is  no  exemption  for 
shipments  requiring  a  validated  export 
license. 

DATE:  Comments  should  be  submitted 
on  or  before  January  18, 1990. 
ADDRESS:  Send  comments  to  the 
Director,  Bureau  of  the  Census. 
Washington,  DC  20233. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  L  Adams,  Chief,  Foreign  Trade 
Division,  Bi+reau  of  the  Census.  (301) 
763-5342. 

SUPPt^MENTARY  INFORMATION:  The 

proposal  to  raise  the  minimum  value 
requirement  for  the  filing  of  Shipper's 
Export  Declarations  from  the  present 
level  of  $1,501  to  a  new  level  of  $2,501,  if 
implemented,  is  expected  to  reduce  the 
number  of  required  Shipper's  Export 
Declarations  by  over  1.5  million 
documents  per  year.  The  proposed 
increase  in  the  value  limit  is  expected  to 
increase  the  share  of  exempted 
shipments  from  about  2.0  percent  of  the 
overall  value  of  exports  to  3.0  percent 
While  there  will  be  some  loss  of 
statistical  detail  at  the  more  detailed 
levels  (that  is.  commodity  by  country, 


commodity  by  country  by  district,  and 
so  forthl,  the  benefits  accruing  to  both 
thepublic  ^nd  the  Census  Bureau  by  the 

-^feduction  in"fh6  number  of  Shipper's 
Export  Declarations  required  to  be  filed 
aifd  processed  outweigh  the  anticipated 

— ioss  in  statistical  detail.  Raising  the 
value  exemption  for  filing  Shipper's 
Export  Declarations  to  $2,500  is  a 
change  that  relieves  documentation 
burden. 

This  proposed  amendment  does  not 
meet  the  criteria  of  a  major  rule  as  set 
forth  in  section  1(b)  of  Executive  Order 
12291;  therefore,  no  Regulatory  Impact 
Analysis  is  required.  This  proposed  rule 
does  not  contain  policies  with 
Federahsm  impUcations  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612.  Pursuant  to  the  Provisions  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354),  the  General  Counsel  of  the 
Depart^nt  of  Commerce  certified  to 
the  Small  Business  Administration  that 
the  proposed  regulation,  if  promulgated, 
will  not  hatred  significant  economic 
effect  on  a  substantial  number  of  small 
entities  because  it  raises  the  exemption 
level  thereby  reducing  the  reporting 
requirements  of  smaller  entities.  This 
imposes  no  additional  burden  on  the 
public  thus  satisfying  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511). 

List  of  Subjects  in  15  CFR  Part  30 

Economic  statistics,  Foreign  trade, 
Reporting  requirements. 

To  effect  this  change,  it  is  proposed  to 
amend  the  Foreign  Trade  Statistics 
Regulations  (15  CFR  part  30)  as  set  forth 
below. 

PART  30-[AMENDED] 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Autlumty:  Title  13,  United  States  Code, 
sections  301-307;  and  Title  5,  United  States 
Code,  Section  301;  Reorganization  Plan  No.  5 
of  1950:  Department  of  Commerce 
Organization  Order  No.  35-2A.  August  4, 
1975.  40  PR  42765. 

2.  Section  30.55  is  amended  by 
changing  "$1500"  wherever  it  appears  in 
paragraph  (h)  to  "$2500."  so  that  as 
revised  S  30.55(h)  reads  as  follows: 

9  30.55    Misc«Nan«ou«  exefflptions. 

'(h)  Shipments  (except  shipments 
requiring  a  validated  export  license  and 


excluding  shipments  through  the  U.S. 
Postal  Service)  between  the  United 
States  and  Puerto  Rico,  to  the  Virgin 
Islands  of  the  United  States,  and  to  all 
countries  except  coimtries  prohibited  by 
the  Export  Administration  Regulations 
of  the  Office  of  Export  Administration 
(15  CFR  parts  730-799).  where  the  value 
of  the  commodities  clasf^ified  under  a 
single  Schedule  B  number  and  shipped 
on  the  same  exporting  carrier  from  one 
exporter  to  one  importer  is  $2,500  or 
under  Provided,  however,  that  this 
exemption  shall  be  conditioned  upon  the 
filing  of  such  reports  as  the  Bureau  of 
the  Census  shall  periodically  require  to 
compile  statistics  on  $2500-and-imder 
shipments. 
•        *        •        •       • 

Dated:  September  26. 1989. 

C  L  Kincannon, 

Deputy  Director,  Bureau  of  the  Census. 

Dennis  M.  O'Connell, 

Director,  Office  of  Trade  and  Tariff  Affairs, 
Treasury  Department 

[PR  Doc  69-26859  Filed  11-15-89;  8:45  am) 
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DEPARTI^NT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  117 

ICQ02  80-03] 

Drawtirklge  Operation  Regulations; 
Ouachita  River,  AR 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemalcing. 

summary:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  St.  Louis  Southwestern 
Railroad  Bridge,  Mile  338.8,  presently 
listed  as  located  at  Mile  331.4,  near 
Camden,  Arkansas  to  provide  that  the 
draw  need  not  be  opened  for  the 
passage  of  vessels.  This  proposal  is 
being  made  because  no  requests  have 
been  made  to  open  the  draw  for  more 
than  20  years.  This  action  will  relieve 
the  bridge  owner  of  the  burden  of 
maintaining  the  machinery  and  of 
having  a  person  available  to  open  t^e 
draw,  and  still  provide  for  the 
reasonable  needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  December  18, 1989. 


ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob),  Second 
Coast  Guard  District,  1430  Olive  Street, 
St.  Louis,  MO  63103-2398.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  1430  Olive  Street  Room 
400,  St.  Louis,  MO  63103-2398.  Normal 
office  hours  are  between  7:45  a.m.  and 
4:15  p.m.,  Mondary  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  K.  Wiebusch,  Bridge 
Administrator,  314-425-4807. 

SUPPt^MENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 

The  Commander,  Second  Coast  Guard 
District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Wanda 
G.  Renshaw,  project  officer,  and  LT  M. 
A.  Suire,  project  attorney,  Second 
District  Legal  Office. 

Discussion  of  Proposed  Regulations 

This  swing-span  drawbridge  is 
presently  required  to  open  on  signal  if  at 
least  48  hours  notice  is  given.  The 
existing  regulation  lists  the  location  of 
the  bridge  as  Mile  331.4.  The  Coast 
Guard  has  confirmed  that  the  actual 
location  of  the  structure  is  Mile  338.8. 
The  Corps  of  Engineers  reports  that  the 
federally  authorized  navigation  project 
for  charmel  maintenance  on  the 
Ouachita  River  extends  to  Mile  337.0. 
The  bridge  owner  reports  that  the  notice 
requirement  notwithstanding  they  have 
received  no  requests  to  open  the  bridge 
in  over  20  years.  This  change  will  reheve 
the  bridge  owner  of  the  burden  of 
maintaining  machinery  and  personnel 
for  requests  which  don't  materialize;  yet 
create  no  significant  impact  on  the 
reasonable  needs  of  navigation. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  published  at  44 
F^084  on  February  28. 1979.  The 
ecoiromic  impact  of  this  proposal  is 


expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  determination  is  based  on  the 
reported  information  that  no  requests 
for  openings  have  been  made  for  more 
than  20  years.  Since  the  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Implications  Assessment 

This  action  has  been  analyzed  under 
the  principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been  determined 
that  this  proposed  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  federal 
assessment 

Xist  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05-{g). 

2.  Section  117.133  is  revised  to  read  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

S  117.133    Ouactiita  River 

(a)  The  draw  of  the  Chicago.  Rock 
Island  and  Pacific  Railroad  Bridge,  Mile 

291.7  at  Calion.  shall  open  on  signal  if  at 
least  24  hours  notice  is  given,  except  as 
follows: 

(1)  Any  vessel  that  requires  the 
opening  of  the  draw  and  that  intends  to 
return  within  24  hours  shall  inform  the 
drawtender  of  the  probable  time  of 
return.  The  draw  shall  open  for  the 
returning  vessel  without  further  notice. 

(2)  When  the  pool  stage  is  above  21 
feet  on  the  upper  gauge  at  Lock  and 
Dam  No.  8,  the  Commander,  Second 
Coast  Guard  District  notifies  the  bridge 
owner,  who  is  then  given  one  day  in 
which  to  place  a  drawtender  in  constant 
attendance  and  open  the  draw  on  signal. 

(b)  The  draw  of  the  St.  Louis 
Southwestern  Railroad  Bridge,  Mile 

338.8  near  Camden,  need  not  be  opened 
for  the  passage  of  vessels. 

Dated:  November  1. 1989. 
W. ).  Ecker, 

Rear  Admiral.  Commander,  Second  Coast 
Guard  District. 
[PR  Doc.  89-28917  Filed  11-15-89;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[Miff  Docket  Na  89-490,  RM-67S1] 

Radio  Broadcasting  Services; 
Kealakekua,  HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  dociunent  requests 
comments  on  a  petition  by  Kona 
Broadcasting  Systems.  Inc.,  proposing 
the  substitution  of  Channel  241C  for 
Channel  221A  at  Kealakekua.  Hawaii, 
and  the  modification  of  its  license  for 
Station  KOAS(FM)  to  specify  operation 
on  the  higher  powered  channel.  Channel 
241C  can  be  allotted  to  Kealakekua  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements.  The  coordinates  for  this 
allotment  are  North  Latitude  19-43-07 
and  West  Longitude  155-54-38. 
DATES:  Comments  must  be  filed  on  or 
before  January  1. 1990,  and  reply 
comments  on  or  before  January  17, 1990. 
ADDRESSES:  Federal  Cpmmunications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Rainer  K.  Kraus. 
Koteen  &  Naftalin.  1150  Connecticut 
Avenue,  NW.,  Washington,  DC  20554 
(Attorney  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-490.  adopted  October  23, 1989,  and 
released  November  9. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Sti^et  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is'' 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
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Commission  proceeding  tocfa  a*  thi* 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Kaii  A.  Kensinger, 

Chief.  Allocationa  Branch,  Policy  and  Rulea 
Division,  Mass  Media  Bureau. 

[FR  Doc.  69-26866  Filed  11-15-88;  8^45  am] 
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47  CFR  Part  73 

[MM  Dock*!  No.  t»-4S8,  RM-6932] 

Radio  Broadcasting  Sarvicaa; 
Chanango  Bridge,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  F^roposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  on  Nortlieastem 
>Broadcasting.  inc.,  seeking  the  allotment 
flf  Channel  281A  to  Chenango  Bridge, 
New  York,  as  its  first  local  FM  service. 
Petitioner  is  requested  to  provide  further 
information  cooceming  the  status  of 
Chenango  Bridge  as  a  community  for 
allotment  purposes.  Channel  281A  can 
be  allotted  to  Chenango  ftidge  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  42-10-12 
and  West  Longitude  75-52-24.  Canadian 
concinrence  is  reqmred  since  Chenango 
Bridge  is  located  ivithin  320  kilometers 
of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  Hied  on  or 
before  January  2, 1990,  and  reply 
comments  on  or  before  November  9, 
1990. 

ADDRESSES:  Federal  Comnumications 
Commission,  Washington.  DC  20554.  In 
addition  to  Sling  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  A.  Lynch. 
Independent  Broadcast  Consultants, 
Inc.,  110  County  Road  146.  RFD  1.  Box 
312,  Trumansburg,  New  York  14886 
(Consultant  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 


>^ 


89-488,  adopted  October  23. 1989,  and 
released  November  9, 198a  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Intematiooal 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW..  Suite  140, 
Washington.  E>C  20037. 

ProvisioDS  of  the  Regtdatosy 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Imposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Kari  A.  KeasingH'. 

Chief,  Allocations  Branch.  Policy  and  Rata 

Division,  Mass  Media  Bureau. 

(FR  Doc.  89-28887  Filed  ll-15-a9;  8:45  am) 
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47  CFR  Part  73 

[MM  Doekat  No.  89-48t.  RM-6S551 

Radio  Broadcaating  Services; 
Barnwell,  SC 

aqenct:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Radio 
WBAW,  Inc.  seeking  the  substitution  of 
Channel  256C3  for  Channel  25eA  at 
Barnwell,  South  Carolina,  and  the 
modification  of  its  license  for  Station 
WBAW-FM  accordingly.  Channel  256C3 
can  be  alloted  to  BamweQ  in 
compliance  with  the  Commission's 
mrnimimi  distance  separation 
requirements  and  can  be  used  at  Station 
WBAW-FM's  present  transmitter  site. 
The  coordinates  for  this  allotment  are 
North  Latitude  33-13-25  and  West 
Longtitude  81-21-35.  In  accordance  with 
S  1.420(gJ  of  tbe^  Commission's  Rales,  we 


will  not  accept  con^>eting  expressions  of 
interest  in  use  of  Chaimel  256C3  at 
Barnwell  or  require  the  pebtion  to 
demonstrate  the  availability  of  an 
tfdditicBial  eqivalmt  class  chaiuiel  for 
use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  January  2, 1990,  and  reply 
comments  on  or^efdre  January  17, 1990. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  2K54.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lawrence  ].  Bernard.  Jr^ 
Esq.,  Ward  k  Mendelsohn.  P.C.  1100- 
17th  Street.  tJW.,  Suite  90a  Washington. 
DC  20036  (Counsel  to  petitioner). 

FOR  FURTHER  «<FORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

8UPPUEMENTARY  INFORMATION:  This  is  a 
synopis  of  the  Commission's  Notice  of 
P^posed  Rule  Making.  MM  Docket  No. 
89-489,  adopted  October  23, 1989.  and 
released  November  9, 1988.  The  fiill  text 
of  the  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceedings. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedanga*  rach  as  this 
one.  which  involve  rJwwwl  allotments. 
See  47  CFR  1.1204(b)  for  rales  governing 
pennis83>le  ex  parte  contracts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  UK 
1.415  and  1.420. 

List  of  Subjects  fai  47  CFK  Part  79 

Radio  broadcasting. 
Federal  Communications  Commiisfon. 
Karl  A  KensingiBr, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division  Mass  Medio  Bureau. 

[FR  Doc  88-26868  Filed  U-lS-aS;  8:43  am] 
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47  CFR  Part  73 

(MM  Docket  Na  89-487,  RM-68S51 

Radio  Broadcasting  Sarvicas; 
Randolph  and  Brandon,  VT 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Stokes 
Communications  Corporation,  licensee 
of  Station  WCVR-FM,  Randolph, 
Vermont,  proposing  the  substitution  of 
Channel  271C3  for  Channel  272A  at 
Randolph,  and  the  modification  of 
Station  WCVR-FM's  license  to  specify 
the  higher  class  channel.  In  order  to 
accomplish  the  substitution  at  Randolph. 
Channel  2e8A  must  be  substituted  for 
vacant  but  applied  for  Channel  270A  at 
Brandon.  Vermont.  Channel  271C3  at 
Randolph  requires  a  site  restriction  of 
9.1  kilometers  (5.6  miles)  northeast  of 
the  city.  The  coordinates  are  43-59-30 
and  72-36-18.  A  site  restriction  of  2.5 
kilometers  (1.5  miles)  east  of  Brandon  is 
required  for  Channel  268A  at  that 
community.  The  coordinates  are  43-47- 
42  and  73-03-40.  Concurrence  of  the 
Canadian  government  is  also  required 
for  the  proposal 

DATES:  Comments  must  be  filed  on  or 
before  January  2, 1990,  and  reply 
comments  on  or  before  January  17, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Richard  R. 
Zaragoza,  Esquire,  John  Joseph 
McVeigh.  Esquire.  Fisher.  Waylfind, 
Cooper  and  Leader,  1255  23rd  Street. 
NW..  Suite  800,  Washington.  DC  20037- 
1125  (Counsel  for  petitioner). 

FOR  FURTHER  MPORMATION  CONTACT. 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Ptoposed  Rule  Making,  MM  Docket  No. 
89-487,  adopted  October  19, 1989,  and 
released  November  7. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The  . 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  exports  contract 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR    art  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-26869  Filed  11-15-89;  8:45am] 
wujNO  cooc  crii-oi-a 


47  CFR  Part  73 

IMM  Docket  No.  8»-486,  RM-«Sil3] 

Radio  Broadcasting  Sarvicas; 
Kaukauna  and  Cleveland,  Wl 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  docimient  requests 
comments  on  a  petition  by  WinCom 
Wisconsin  Limited  Partnership,  licensee 
of  Station  WKFX(FM),  Channel  285A. 
Kaukauna,  Wisconsin,  proposing  the 
substitution  of  Channel  276C3  for 
Channel  285A  at  Kaukauna,  and  the 
modification  of  its  station's  license 
accordingly.  In  order  to  accomplish  the 
upgrade  at  Kaukauna,  the  proposal 
requires  the  substitution  of  Channel 
251A  for  Channel  276A  at  Cleveland, 
Wisconsin,  and  the  modification  of  the 
license  of  Station  WICrT(FM)  at 
Cleveland  to  specify  operation  on  the 
new  frequency.  Channel  276C3  can  be 
allotted  to  Kaukaima  vnth  a  site 
restriction  of  20.94ciIometers  (18.6  miles) 
northeast  at  coordinates  44-21-00  and 
88-02-00.  Channel  251A  can  be  used  at 
the  current  transmitter  site  of  Station 
WKTT(FM).  The  coordinates  are  43-59- 
11  and  87-45-53.  The  proposal  could 
provide  Kaukauna  with  its  first  wide 
coverage  area  FM  service. 
dates:  Comments  must  be  filed  on  or 
before  January  2, 1990,  and  reply 
comments  on  or  before  January  17, 1990. 
addresses:  Federal  Communications 
Commission,  Washington.  DC  205S4.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Brian  M. 


Madden,  Esquire,  Robert  Clifton  Bums, 
Esquire,  Cohn  and  Marks,  1333  New 
Hampshire  Ave..  NW..  Suite  600. 
Washington.  DC  20036  (Counsel  for 
petitioner). 
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FOR  FURTHER  INFORMATION  CONTACR 

Patricia  Rawlings,  (202)  634-6530. 
SUPPIXMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-486.  adopted  October  19, 1989.  and 
released  November  9. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments,  ^y 
See  47  CFR  1.1204(b)  for  rules  goveniiag 
permissible  ex  parte  contact         j 

For  information  regarding  propej*  filing 
procedures  for  comments,  see  47  (^R 
1.415  and  1.420.  ^ — ''"^ 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kail  A  Krasinger, 

Chief  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  89-28870  Filed  11-15-89;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tha  Navy 

48  CFR  ParU  5243  and  5252 

Navy  Acquisition  Procaduras 
Supplement;  Adjuatmanta  to  Pricaa 
Under  Stilpbulkflng  Contracta 

agency:  Department  of  the  Navy,  DOD. 
action:  Proposed  rule  and  request  for 
comments. 


SUMMARY:  The  Department  of  the  Navy 
is  promulgating  part  5243,  subpart 
5243.70,  of  the  Navy  Acquisition 
Procedures  Supplement  (NAPS)  to 
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restrict  eootract  price  ediustmeBt*  under 
shipbuiiding  contracts,  thus 
implementiag  by  regulatioD  the 
requiremenU  of  10  U^C  2405.  The 
Department  is  also  promulgating  an 
amendment  to  part  5252  to  add  the  text 
of  a  onlicitation  provision  and  two 
contract  clauses. 
"OATHS:  Public  comments  are  solicited 
anSTsboDld  be  received  by  January  16. 
199a 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Office  of 
the  Assistant  Secretary  of  the  Navy 
(Shipbuilding  and  Logistics].  ATTN:  Mr. 
Richard  Moye.  CBM-AP,  Washington, 
DC  20360-5000. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Richard  Moye.  OASN(S&L)  CBM- 
AP,  (202)  692-3558. 

SUPPUMENTARV  INFORMATION: 
A.  Background 

10  U.S.C.  2405  prohibiU  the  Secretary 
of  a  military  department  from  mflking  a 
-price  adjustment  to  a  shipbuilding 
contract,  entered  into  after  7  December 
1983,  for  an  amount  set  forth  in  a  rlaim, 
request  for  equitable  adjustment,  or 
demand  for  payment  (or  incuned  due  to 
the  preparation,  submission,  or 
adjudication  of  any  such  claim,  request 
for  equitable  adjustment,  or  demand  for 
payment]  arising  out  of  events  occurring 
more  than  18  months  before  submission 
of  the  claim,  request  for  equitable 
adjustment,  or  demand  for  payment 

10  U.S,C.  2405  further  provides  that  a 
claim,  request  for  equitable  adjustment, 
or  demand  for  payment  is  submitted  on 
the  date  the  contractor's  submission  is 
received  by  the  contracting  officer 
accompanied  by  the  supporting  data  for 
the  claim,  request  for  equitable 
adjustment,  or  demand  for  payment  and 
the  certification  required  by  section 
6{c](l)  of  the  Contract  Dispates  Act 

The  IB-month  limitation  was 
originally  enacted  in  the  DOD 
Appropriations  Act  for  Fiscal  Year  (FY) 
1984  (Pub.  L.  98-212],  reenacted  in  the 
DOD  Appropriations  Act  for  FY  1985 
(Pub.  L  98-473).  and  reenacted  as 
permanent  legislation  in  the  DOD 
Authorization  Act  for  FY  1985  (Pub.  L 
98-525).  Implementing  regulations  were 
incorporated  by  DOD  in  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  subpart  243.70 
(now  included  at  48  CFR  243.70)  on  25 
July  1985  and  published  in  Defense 
Acquisition  Circular  84-12. 

Guidance  on  interpretation  and 
application  of  the  legislation  was 
informally  circulated  by  the  Navy 
among  shipbuilders  for  comment  in  July 
1989.  Comments  were  considered  in 
drafting  the  proposed  rule,  which  is  the 


Navy  regulation  for  implementing  10 
U.SX12405. 

The  proposed  rule  defioes  the 
terminology  of  the  statute.  It 
promulgates  the  solicitatian  provisions 
and  contract  clauses  necessary  to  be 
included  in  shipbuilding  contracts.  The 
proposed  rule  also  spedfies  the 
8i^)porting  documentation  that  should 
be  included,  and  the  certificatiao 
required  of  shipbuilders,  when  claims, 
requests  for  equitable  adjustment  or 
demands  for  payment  are  submitted.  In 
summary,  the  proposed  rule  is  intended 
to  clarify  the  meaning  and  insure  the 
consistent  interpretation, 
implementation  and  administration  of 
the  statute. 

B.  Sunmiary  of  Major  Provisiooe 

(1)  Subpart  Scope.  Section  5243.7001 
of  the  proposed  rule  describes  the  scope 
of  subpart  5243.70. 

(2)  DefinitioDs.  Section  52437002  of 
the  proposed  rule  defines  the 
terminology  of  the  statute,  faidnding  the 
terms  "claims,"  "demand  for  payment" 
"event"  "price  adjustment"  "request  for 
equitable  adjustment."  and 
"shipbuilding  cootracL"  Examples  of 
"events"  are  also  provided. 

(3)  Prohibited  Actions.  Section 
5243.7003  of  the  proposed  rule  identifies 
restrictions  on  contracting  officer 
authority  to  make  price  adjustments  to 
shipbuilding  contracts. 

(4)  Documentation  and  Certification. 
Proposed  section  5243  J004  describes  the 
certification  required  of  shipbuilders. 
The  proposed  pde  also  describes  the 
minimum  supporting  information  that 
should  be  submitted. 

(5)  Provisions  and  Clauses.  Proposed 
section  5243.7005  identifies  the  notice 
provision  to  be  included  in  all 
shipbuilding  solicitations  and  clauses 
detailing  certification  and  supporting 
data  requirements  to  be  included  in  aQ 
shipbuilding  contracts.  These  provisions 
and  clauses  are  included  in  new 
sections  5252.243-0000  through  5252.243- 
9002. 

C  Paperwork  Rednctian  Act 

The  proposed  njle  contains  no  new      / 
information  collection  or  recordkeepinjK 
requirement  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501.  et 
seq).  Supporting  data  requirements 
identified  in  the  proposed  rule  indade 
only  data  already  required  to  be 
maintained  by  shipbuilding  contractors. 

D.  Regulatory  Flexibility  Act 
Information 

The  proposed  rule  will  have  no 
economic  impact  upon  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  of  1980. 5  U.S.a  601.  et 


seq.  The  statute  has  been  knplemented 
in  DFARS  since  1985,  affecting  all 
shipbuildere,  large  and  small.  The 
proposed  NAPS  rule  will  benefit  the 
Navy  and  its  shipbuilding  contractors  by 
insuring  uniform  application  of  the  law. 
Therefore,  no  regulatory  Qexibility 
analysis  has  been  performed. 

List  of  Subjects  In  48  CFR  Parts  S249  and 

5252. 

Contract  modifications, 
Docnmentation  reqinrements. 
Government  procurement  Shipbuilding 
Contracts,  Solicitation  proviaions  and 
contract  clauses. 

It  is  proposed  to  amend  Title  48  erf  the 
Code  of  Federal  Regulations  ss  follows: 

1.  By  adding  part  5243  to  read  as 
foOows: 

PART  5243— COWTRACT 
MODIFICATIONS 

Sut>pan  524X70— Adlustmenta  to  Prteee 
Under  ShtpbuOdbig  Contracts 

5243.7001    Adjustraeota  to  pricea  nixlar 

shipbuilding  ooatracts. 
5243J0Q2    Definitions. 

5243.7003  Prohibited  actions  and 
procedures. 

5243.7004  Documentation  and  certification 
requirements. 

5243.7006    SoUdtstion  provision  and 
contract  clsuaa. 
Andnrttr.  S  U.SX:  301. 10  U.SjC.  2«M^ 
DOD  Directive  500035 

Subpart  5243.7»-Adlu8tmefits  to 
Prices  Under  Slilpbulldfng  Contracts 

6243.70r)  t     ^Ultustmantii  to  erte««  under 
Slllpbulidu'Hj  contnKts. 

(a)  10  U.S.C  2406  prohibits  the 
Secretary  of  a  mihtary  department  from 
making  a  price  adjustment  to  a 
shipbuilding  contract  entered  into  after 
December  7, 1983,  for  an  amount  set 
forth  in  a  claim,  request  for  equitable 
adjustment,  or  demand  for  pajrment  (or 
incurred  due  to  the  preparation, 
submission,  or  adjudication  of  any  such 
claim,  request  for  equitable  adfustment 
or  demand  for  payment)  arising  out  of 
events  occurring  more  than  16  months 
before  the  submission  of  the  claim, 
request  for  equitable  adjustment  or 
demand  for  payment 

(b)  10 ILSX:.  2405  provides  that  a 
claim,  request  for  equitable  adjustmi 
or  demand  for  payment  is  submitted  on 
the  date  the  contractor's  submission  is 
received  by  the  contracting  officer 
accompanied  by  the  supporting  data  for 
the  claim,  request  for  eqoitable 
adjustment  or  demand  ior  payment  and 
the  certification  required  by  section 
6(c)(1)  td  the  Contract  Disputes  Act.  if 
the  matter  is  over  $50,000. 


ant; 
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(c)  This  subpart  implements  10  U.S.C. 
2405. 

5243.7002    Definitions. 

As  used  in  this  subpart  the  following 
terms  have  the  meail^ng  set  forth  below. 

"Claim"  means  a  written  demand  or 
written  assertion  by  the  contractor 
seeking,  as  a  matter  of  right  a  price 
adjustment  to  the  contract.  The  theory 
upon  which  the  contractor  seeks  the 
price  adjustment  does  not  determine 
whether  a  particular  matter  is  a  claim. 
The  term  includes  a  submission 
asserting  any  theory  supporting  a  price 
adjustment  including  but  not  limited  to 
constructive  change,  breach  of  contract 
or  mistake,  which,  if  valid,  would  result 
in  contractor  entitlement  to  a  price 
adjustment.  A  claim  does  not  include  a 
request  for  equitable  adjustment  or 
demand  for  a  payment  as  defined 
below.  As  used  in  this  subpart  a  request 
for  extraordinary  contractual  relief 
pursuant  to  Public  Law  85-804  does  not 
constitute  a  claim. 

"Demand  for  payment"  means  a 
written  demand  for  payment  other  than 
routine  payment  in  accordance  with  the 
payment  terms  of  the  contract  A  routine 
invoice  that  does  not  seek,  as  a  matter 
of  right  payment  of  an  amount  in  excess 
of  the  contract  price  is  not  a  demand  for 
payment  however,  an  invoice  seeking 
interest  or  other  amounts  not  included  in 
the  contract  price  does  constitute  a 
demand  for  payment 

"Event"  means  the  action.  Inaction, 
conduct  or  occurrence  which  gives  rise 
to  the  contractor's  claim,  request  for 
equitable  adjustment  or  demand  for 
payment.  Some  examples  of  events  are 
set  forth  below: 

(a)  Formal  changes  (including  changes 
based  on  engineering  changes  proposals 
(ECPs)  and  non-engineering  change 
proposals  (NECPs)).  The  event  for  a 
formal  v.ritten  change,  which  is  neither 
fully  priced  nor  maximum  priced  prior  to 
the  contracting  officer's  authorization  to 
proceed.  The  date  the  event  occurs  is 
the  date  of  receipt  of  the  contracting 
officer's  authorization  to  proceed.  "iTiis 
subpart  does  not  apply  to:  (1)  Bilateral 
changes  which  are  fully  priced  or 
maximum  priced  prior  to  the  contractor 
being  authorized  to  proceed  by  the 
contracting  officer,  or  (2)  formal  written 
changes  authorized  by  the  contracting 
officer  which  are  fully  priced  or 
maximum  priced  within  18  months  after 
the  contractor  has  been  authorized  to 
proceed  and  which  are  based  on  a 
contractor  proposal  which  contains 
ade^ate  supporting  data  and.  if  the 
matter  is  over  $50,000.  is  certified  in  - 
accordance  with  the  requirements  of 
sectiob  6(c)(1)  fo  the  Contract  Disputes 
Act.  (See  paragraph  (b)  of  this  definition 


below  for  unilateral  pricing  actions 
related  to  maximum  priced  changes). 

(b)  Unilateral  pricing  of  maximum 
priced  modifications  or  any  other 
modification  which  is  not  fully  priced.  If 
the  contracting  officer  unilaterally 
establishes  the  price  of  a  maximum 
priced  formal  change,  or  any  other 
modification  which  is  not  fully  priced  at 
the  time  it  is  issued,  the  unilateral 
pricing  action  is  an  event  subject  to  this 
-Subpart.  The  date  the  event  occurs  is  the 
date  of  receipt  of  the  contracting 
officer's  determination  by  the 
contractor. 

(c)  Constructive  changes.  The  event  is 
the  action  or  inaction  upon  which 
liability  is  based.  The  date  the  event 
occurs  is  the  date  of  the  action  or 
inaction. 

(d)  Defective  Govermnent-fumished 
property  (Covemment-fumished 
material,  equipment  or  information). 
The  event  is  the  direction  from  the 
contracting  officer  regarding  correction, 
replacement  or  repair  of  the  property. 
The  date  the  event  occurs  is  the  date  of 
receipt  of  the  contracting  officer's 
direction  by  thej:ontractor. 

(e)  Late  government-furnished 
property  (Govemment-funiished 
material,  equipment  or  information). 
The  event  is  the  earlier  of  the  actual 
delivery  of  the  Government-furnished 
property  to  the  contractor,  or  the 
nofuication  from  the  contracting  officer 
establishing  a  revised  delivery  date  for 
the  property.  The  date  the  event  occurs 
is  the  eariier  of  the  actual  date  the 
property  is  delivered  to  the  contractor  or 
the  date  of  receipt  of  the  contracting 
officer's  notification  of  the  revised 
delivery  date  of  the  property  by  the 
contractor.  '  \ 

(f)  Defective  Government 
specifications.  The  event  occiirs  when 
the  contracting  officer  directs  corrective 
action.  The  date  the  event  occurs  is  the 
date  of  receipt  of  the  contracting 
officer's  direction  by  the  contractor. 

"Price  adjustment"  means  an  increase 
in  the  fixed  price,  target  price,  ceiling 
price,  or  final  price  of  a  fixed  price  type 
contract,  an  increase  in  the  fee  structure 
of  a  cost  reimbursement  type  contract 
or  monetary  damages  or  other  payment 
resulting  from  a  contractor  claim, 
request  for  equitable  adjustment  or 
demand  for  payment  An  adjustment  to 
the  sharing  ratio  or  to  any  other  pricing 
formula,  procedure,  or  provision,  or  to 
the  definition  of  types  of  costs  to  be 
included  or  excluded  from  the 
methodology  employed  to  determine  the 
final  price,  which  has  the  effect  of 
increasing  the  fixed  price,  target  price, 
ceiling  price,  the  final  price,  or  the  fee  of 
the  contract,  is  a  price  adjustment.  A 
schedule  adjustment,  whether  requested 


as  part  of  a  submission  seeking  a  price 
adjustment  or  as  the  sole  relief,  or  an 
adjustment  for  any  matter  which. 
pursuant  to  the  terms  of  the  contract  Is 
separate  from  or  not  included  In  the 
fixed  price,  target  price,  ceiling  price  or """ 
final  price  of  a  fixed  price  contract  or 
the  fee  structure  of  a  cost 
reimbursement  contract  is  not  a  price 
adjustment 

"Request  for  equitable  adjustment" 
means  a  written  request  for  a  price 
adjustment  to  the  contract  in 
accordance  with  the  provisions  of  a 
clause  which  expressly  provides  for 
such  a  price  adjustment  The 
definitization  of  a  maximum  priced 
modification,  within  the  maximum  price, 
is  not  considered  to  be  a  request  for 
equitable  adjustment 

"Shipbuilding  contract"  means  a 
contract  which  provides  for  the 
construction  of  a  ship  which  is  of  a  type 
that  is  designated  as  a  ship.  (If  the  Navy 
is  entering  into  a  contract  on  behalf  of 
another  department  agency  or  activity 
of  the  federal  Government  and  either 
department  agency  or  activity  involved 
designates  the  item  being  constructed  as 
a  ship,  the  contract  is  a  shipbuilding 
contract).  A  contract  which  includes 
items  in  addition  to  the  construction  of  a 
ship  is  a  shipbuilding  contract  A 
contract  for  the  conversion,  reactivation, 
overhaul  or  repair  of  a  ship  is  not  a 
shipbuilding  contract  A  contract  for  the 
acquisition  of  any  type  of  vessel  which 
type  is  not  designated  as  a  ship  is  not  a 
shipbuilding  contract 

6243.7003    ProWt)Wed  actions  and 


(a)  Contracting  officers  shall  not  make 
any  price  adjustment  pursuant  to  any 
claim,  request  for  equitable  adjustment 
or  demand  for  payment  submitted  by  a 
contractor  seeking  a  price  adjustment  to 
a  shipbuilding  contract  entered  into 
after  December  7, 1983,  if  the  event 
giving  rise  to  the  claim,  request  for 
equitable  adjustment  or  demand  for 
payment  occurred  more  than  18  months 
prior  to  the  date  of  receipt  by  the 
contracting  officer  of  a  claim,  request  for 
equitable  adjustment  or  demand  for 
payment  with  adequate  supporting  data 
and.  if  the  matter  is  over  $50,000  the 
certification  required  by  Section  6(c)(1) 
of  the  Contract  Disputes  Act.  Nothing 
contained  in  this  subpart  affects  any 
matter  which  is  fully  priced  within  18 
months  after  the  occurrence  of  the 
event 

(b)  In  reviewing  a!  claim,  request  for 
equitable  adjustment  or  demand  for 
payment  to  determine  whether  the 
matter,  or  any  part  of  the  matter,  is 
subject  to  the  prohibition  set  fortfi  in 
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paragraph  (a)  of  this  section,  contracting 
officers  shall  consider  the  theory  upon 
which  the  contractor  relies,  the  terms  of 
the  contract,  and  all  pertinent  actions  of 
the  parties.  Unrelated  matters  or  matters 
arising  out  of  di^erent  events  included 
in  a  single  claim,  request  for  equitable 
adjustment,  or  demandfor  payment 
shall  be  reviewed  based  on  the  event 
appropriate  to  each  individual  matter 
and  a  determination  of  the  application 
of  the  prohibition  set  forth  in  paragraph 
(a]  of  this  section  shall  be  made  for  each 
such  matter. 


5243.7004    Documentation  and 
cartlflcation  requirements. 

(a]  For  the  purpose  of  this  subpart,  a 
claim,  request  for  equitable  adjustment, 
or  demand  for  payment  is  not  submitted 
until  the  contractor  has  furnished  to  the 
contracting  officer  adequate  supporting 
data  and,  if  the  matter  is  over  $50,000, 
the  certification  required  by  Section 
6(c)(1)  of  the  Contract  Disputes  Act.  If 
either  the  supporting  data  or  the 
certification,  if  the  matter  is  over 
$50,000,  is  deficient,  the  claim,  request 
for  equitable  adjustment  or  demand  for 
payment  shall  not  be  considered  to  be 
submitted  until  any  such  deficiency  is 
corrected. 

(b)  Adequate  supporting  data. 

(1)  The  contractor  has  the  burden  and 
obligation  to  provide  adequate 
supporting  data  to  the  contracting 
officer.  Adequate  supporting  data  for  a 
claim,  request  for  equitable  adjustment, 
or  demand  for  payment  is  not  only 
necessary  to  satisfy  the  statutory 
requirement,  but  also  is  essential  to 
apprise  the  contracting  officer  of  the 
underlying  facts  and  the  theory  upon 
which  the  contractor  relies  in  support  of 
its  entitlement  to  a  price  adjustment.  To 
be  considered  adequate,  a  claim,  request 
for  equitable  adjustment  or  demand  for 
payment  must  be  accompanied  by 
supporting  data  in  accordance  with  the 
requirements  of  a  contract  clause 
defining  the  documentation 
requirements  for  such  matter,  or.  if  there 
is  no  contract  clause  addressing  the 
matter,  at  a  minimum,  the  following 
information  should  be  submitted: 

(i)  A  narrative  statement  of  the  natiire 
of  the  event,  the  time  whan  the  event 
occurred,  and  the  causal  relationship 
between  the  event  and  the  impact  on  the 
cost  of  performance  of  the  contract 
including  a  description  of  how  the  event 
affected  scheduled  performance; 

(ii)  A  description  of  the  relevant  effort 
the  contractor  was  required  to  perform 
in  the  absence  of  the  event; 

(iii)  A  description  of  the  relevant 
effort  the  contractor  was  actually 
required  or  will  be  required  to  perform: 


(iv)  A  description  of  components, 
equipment  and  other  property  involved; 

(v)  A  cost  breakdown  of  the 
addition^  effort  by  element  in 
accordance  with  the  contractor's  normal 
procedures  for  pricing  of  changes; 

(vi)  A  description  of  all  property 
which  will  no  longer  be  needed  by  the 
contractor, 

(vii)  A  description  of  any  delay 
caused  by  the  event 

(viii)  A  description  of  any  disruption 
caused  by  the  event 

(2)  If  any  submission  does  not  contain 
the  required  adequate  supporting  data, 
the  contractor  shall  be  notified  of  the 
nature  of  the  deficiency  in  the 
supporting  data. 

(c)  Certification. 

(1)  A  claim,  request  for  equitable 
adjustment  or  demand  for  payment  in 
excess  of  $50,000  must  be  certified  in 
accordance  with  the  requirements  of 
Section  6(c)(1)  of  the  Contract  Disputes 
Act.  (See  FAR  33.207).  If  any  submission 
does  not  contain  a  proper  certification, 
the  contractor  shall  be  informed  of  any 
deficiency  in  the  certification. 

(2)  A  claim,  request  for  equitable 
adjustment  or  demand  for  payment 
certified  in  accordance  with  DFARS 
233.7000(a)  shall  be  considered  to  meet 
the  certification  requirements. 

(3)  Once  a  claim,  request  for  equitable 
adjustment  or  demand  for  payment  has 
been  properly  certified,  even  if 
additional  certifications  are  required  of, 
or  provided  by,  the  contractor,  the  date 
of  the  original  proper  certification  shall 
be  operative  for  purposes  of  this 
subpart,  unless  the  additional 
certification  is  required,  or  provided, 
because  the  contractor  has  submitted  an 
essentially  new  claim,  request  for 
equitable  adjustment  or  demand  for 
payment. 

5243.7005    Solicitation  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  5252.243-9000. 
Notification  of  Applicability  of  10  U.S.C. 
2405,  in  all  solicitations  for  shipbuilding 
contracts. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  5252.243-0001, 
Requirements  for  Adequate  Supporting 
Data  and  Certification  of  Any  Claim, 
Request  for  Equitable  Adjustment,  or 
Demand  for  Payment,  and  at  5252.243- 
9002,  Documentation  of  Requests  for 
Equitable  Adjustment,  in  shipbuilding 
contracts.  Use  of  the  clause  at  5252.243- 
9002  is  optional  for  nonshipbuilding 
contracts,  and  in  such  case,  contracting 
officers  may  modify  the  clause  at 
5252.243-9002  as  deemed  appropriate. 


PART  5252— SOUCITATKMI 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C  2405, 
DOD  Directive  5000.35 

2.  Part  5252  is  amended  by  adding 
new  sections  5252.243-0000,  5252.243- 
9001  and  5252.243-0002  to  read  as 
follows: 

5252.243-9000    Notification  of  applicability 
of  10  U.S.C.  2405. 

As  prescribed  at  5243.7005(a),  insert 
the  following  provision: 

Notification  of  ApplicabUity  of  10  VS.C  2405 

(1989) 

The  contract  which  witt  result  from  an 
award  made  pursuant  to  diis  solicitation  is  a 
shipbuilding  contract  and.  therefore,  any 
claim,  request  for  equitable  adjustment  or 
demand  for  payment  seelcing  a  price 
adjustment  to  this  contract  submitted  by  the 
contractor  is  subject  to  10  U.S.C.  2405. 

(End  of  Clause) 

5252.243-9001    Requirements  for 
adequate  supporting  data  and  certification 
of  any  claim,  request  for  equitable 
adjustment,  or  demand  for  payntent 

As  prescribed  at  5243.7005(b),  insert 
the  following  clause  in  full  text 

Requirements  for  Adequate  Supporting  Data 
and  Certification  of  Any  Claim.  Request  for 
Equitable  Adjustment  or  Demand  for 
Payment  (1989) 

(a)  This  contract  is  subject  to  10  U.S.C 
2405:  therefore,  a  price  adjustment  will  not  t>e 
made  to  this  contract  for  an  amount  set  forth 
in  a  claim,  request  for  equitable  adjustment 
or  demand  for  payment  (or  incurred  due  to 
the  preparatioa  submission,  or  adjudication 
of  any  such  claim,  request  for  equitable 
adjustment  or  demand  for  payment)  arising 
out  of  events  occurring  more  than  18  months 
before  the  submission  of  the  claim,  request 
for  equitable  adjustment  or  demand  for 
payment. 

(b)  A  claim,  request  for  equitable 
adjustment  or  demand  for  payment  is 
considered  to  be  submitted  on  the  date  the 
contractor's  submission  is  received  by  the 
contracting  officer  accompanied  by  adequate 
supporting  data  for  the  claim,  request  for 
equitable  adjustment  or  demand  for  payment 
and  the  certification  required  by  section 
e(c)(l)  of  the  Contract  Disputes  Act  if  the 
matter  is  over  $50,000. 

(c)  Adequate  supporting  data  includes  all 
the  information  required  by  the  clause  of  this 
contract  entitled  Documentation  of  Requests 
for  Equitable  Adjustment.  For  any  matter  not 
subject  to  the  operation  of  that  clause, 
adequate  supporting  data  shall,  at  a 
minimum,  include: 

(1)  A  narrative  statement  of  the  nature  of 
the  event  the  time  when  the  event  occurred, 
and  the  causal  relationship  between  the 
event  and  the  impact  on  the  cost  of 
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performance  of  the  contract  including  a 
description  of  how  the  event  affected 
scheduled  performance: 

(2)  A  description  of  the  relevant  effort  the 
contractor  was  required  to  perform  in  the 
absence  of  the  event 

(3)  A  description  of  the  relevant  effort  the 
contractor  was  actually  required  or  will  be 
required  to  perform; 

(4)  A  description  of  components, 
equipment,  and  other  property  involved; 

(5)  A  cost  breakdown  of  the  additional 
effort  by  element  in  accordance  with  the 
contractor's  normal  procedures  for  pricing  of 
changes: 

(6)  A  description  of  all  property  which  will 
no  longer  be  needed  by  the  contractor; 

(7)  A  description  of  any  delay  caused  ijy 
the  event; 

(8)  A  description  of  any  disruption  caused 
by  the  event 

(d)  It  is  recognized  that  an  individual  claim, 
request  for  equitable  adjustment  or  demand 
for  payment  may  not  Include  all  of  the  factors 
listed  in  subparagraphs  (1)  through  (8)  above, 
or  that  the  contractor  may  not  reasonably  be 
able  to  fumiah  complete  information  on  all  of 
the  factors  listed  in  subparagraphs  (i)  through 
(viii)  above.  Accordingly,  the  Contractor  is 
only  required  to  set  forth  in  the  claim,  request 
for  equitable  adjustment,  or  demand  for 
payment  information  with  respect  to  those 
factors  which  are  relevant  to  the  individual 
matter,  with  the  level  of  detail  which  is 
reasonably  available  to  the  Contractor. 

(e)  Certification  of  the  claim,  request  for 
equitable  adjustment  or  demand  for  payment  / 
is  required  if  the  requested  price  adjustment  / 
is  over  $50,000.  The  certification  requirements 
are  those  set  forth  in  the  clause  of  this 
contract  entitled  Disputes.  In  order  to  be  a 
proper  certification,  the  certificate  must  be 
executed  (i)  if  the  Contractor  is  an  individual, 
by  the  individual,  or  (ii)  if  the  contractor  is 

not  an  individual,  by  a  senior  company 
official  in  charge  at  the  contractor's  plant  or 
location  involved,  or  by  an  officer  or  general 
partner  of  the  contractor  having  overall 
responsibility  for  the  conduct  of  the 
contractor's  affairs. 

(f)  For  the  purpose  of  this  clause,  the 
following  terms  have  the  meanings  set  forth 
below. 

(1)  "Oaim"  means  a  written  demand  or 
written  assertion  by  the  contractor  seeking, 
as  a  matter  of  right  a  price  adjustment  to  the 
contract  The  theory  upon  which  the 
contractor  seeks  the  price  adjustment  does 
not  determine  whether  a  particular  matter  is 
a  claim.  The  term  includes  a  submission 
asserting  any  theory  supporting  a  price 
adjustment,  including  but  not  limited  to 
constructive  change,  breach  of  contract  or 
mistake,  which,  if  valid,  would  result  in 
contractor  entitlement  to  a  price  adjustment 
A  claim  does  not  include  a  request  for 
equitable  adjustment  or  demand  for  payment 
as  defined  below.  As  used  in  this  clause,  a 
request  for  extraordinary  contractual  relief 
pursuant  to  PubUc  Law  85-604  does  not 
constitute  a  claim. 

(2)  "Request  for  equitable  adjustment" 
means  a  written  request  for  a  price 
adjustment  to  the  contract  in  accordance 
with  the  provisions  of  a  clause  which 
expressly  provides  for  such  a  price 


adjustment  The  definitlxation  of  a  maximum 
priced  modifTeBtfemgritHin  the  maximum 
price,  is  not  considereH^Fd  be  a  request  for 
equitable  adjustment. 

(3)  "Demand  for  payment"  means  a  «vritten 
demand  for  payment,  other  than  routine 
payment  in  accordance  with  the  payment 
terms  of  the  contract.  A  routine  invoice  that 
does  not  seek,  as  a  matter  of  right  payment 
of  an  amount  in  excess  of  the  contract  price 
is  not  a  demand  for  payment  however,  an 
invoice  seeking  interest  or  other  amounts  not 
included  in  the  contract  price  does  constitute 
a  demand  for  payment 

(4)  "Event"  means  the  action,  inaction, 
conduct  or  occurrence  which  gives  rise  to  the 
contractor's  claim,  request  for  equitable 
adjustment  or  demand  for  payment 

(5)  "Price  adjustment"  means  an  increase 
in  the  fixed  price,  target  price,  ceiling  price, 
or  final  price  of  a  fixed  price  type  contract 
an  increase  in  the  fee  structure  of  a  cost 
reimbursement  type  contract  or  monetary 
damages  or  other  payment  resulting  from  a 
contractor  claim,  request  for  equitable 
adjustment  or  demand  for  payment  An 
adjustment  to  the  sharing  ratio  or  to  any 
other  pricing  formula,  procedure,  or 
provision,  or  to  the  definition  of  types  of 
costs  to  be  included  or  excluded  from  the 
methodology  employed  to  determine  the  final 
price,  which  has  the  effect  of  increasing  the 
fixed/jirice.  target  price,  ceiling  price,  the 

price,  or  the  fee  of  the  contract  is  a 
ice  adjustment  A  schedule  adjustment 
''whether  requested  as  part  of  a  submission 
seeking  a  price  adjustment  or  as  the  sole 
reliet  or  an  adjustment  for  any  matter  which, 
pursuant  to  the  terms  of  the  contract  is 
separate  from  or  not  included  in  the  fixed 
price,  target  price,  ceiling  price  or  final  price 
of  a  fixed  price  contract  or  the  fee  structure 
of  a  cost  reimbursement  contract  is  not  a 
price  adjustment 
(End  of  Clause) 

5252.243-9002    Documentation  of  requests 
for  equitable  adjustment 

As  prescribed  at  5243.7005(b),  insert 
the  following  clause  in  full  text; 

Documentation  of  Requests  for  Equitable 
Adjustment  (1989) 

(a)  For  the  purposes  of  this  clause,  the  term 
"change"  includes  not  only  a  change  made 
pursuant  to  a  written  order  designated  as  a 
"change  order"  but  also  (i)  an  engineering 
change  proposed  by  the  Govenunent  or  the 
Contractor  pursuant  to  any  other  clause(s)  of 
this  contract  and  (ii)  any  act  or  omission  to 
act  on  the  part  of  the  Govermnent  in  respect 
of  which  a  request  is  made  for  equitable 
adjustment  under  the  clause  of  the  contract 
entitled  Changes  or  any  other  article  or 
clause  of  this  contract. 

(b)  Whenever  the  Contractor  requests  or 
proposes  an  equitable  adjustment  of  $250,000 
or  more  per  vessel  in  respect  to  a  change 
made  pursuant  to  a  written  order  designated 
as  a  "change  order"  or  in  respect  to  a 
proposed  engineering  change  and  whenever 
the  Contractor  requests  an  equitable 
adjustment  in  any  amount  in  respect  to  any 
other  act  or  omission  to  act  on  the  part  of  the 
Government  the  proposal  supporting  such 
request  shall  include  the  followring 


information  for  each  Individual  item  or 
element  of  the  request 

(1)  A  description  (i)  of  the  work  required  by 
the  contract  before  the  change,  which  has 
been  deleted  by  the  change,  and  (ii)  of  the 
work  deleted  by  the  change  which  already 
has  been  completed.  The  description  is  to 
include  a  list  of  identifiable  components, 
equipment  and  other  identifiable  property 
involved.  Also,  the  status  of  manufacture, 
procurement  or  installation  of  such  property 
is  to  be  indicated.  Separate  description  is  to 
be  furnished  for  design  and  production  work. 
Items  of  identifiable  raw  material,  purchased 
parts,  components  and  other  identifiable 
hardware,  which  are  made  excess  by  the 
change  and  which  are  not  to  be  retaiited  t>y 
the  Contractor,  are  to  be  Usted  for  later 
disposition; 

(2)  Description  of  work  necessary  to  undo 
work  already  completed  which  has  been 
deleted  by  the  change; 

(3)  Description  of  work  which  is  substituted 
or  added  by  the  change.  A  list  of  identifiable 
components  and  equipment  (not  bulk 
materials  or  items)  involved  should  be 
included.  Separate  descriptions  are  to  l>e 
furnished  for  design  work  and  production 
work; 

(4)  Description  of  interference  and 
inefficiencies  in  performing  the  change; 

(5)  Description  of  disruption  attributable 
solely  to  the  change,  which  description  shall 
include  the  following  information: 

(A)  Description  of  each  identifiable 
element  of  disruption  and  how  work  has 
been,  or  may  be,  disrupted; 

(B)  The  calendar  period  of  time  during 
which  disruption  occurred,  or  may  occur; 

(C)  Area(8)  of  the  Contractor's  operations 
where  disruption  occurred,  or  may  occur 

(D)  Trade(s)  or  functions  disrupted,  with  a 
breakdown  of  manhours  and  material  for 
each  trade  or  function; 

(E)  Scheduling  of  trades  before,  during,  and 
after  the  period  of  disruption  insofar  as  such 
scheduling  may  relate  to  or  be  affected  tjy  the 
estimated  disruption; 

(F)  Description  of  any  measures  taken  to 
Jessen  the  disruptive  effect  of  the  change. 

(6)  Delay  in  delivery  attributable  solely  to 
the  change; 

(7)  Other  work  or  increased  costs 
attributable  to  the  change: 

(8)  Supplementing  the  foregoing,  a 
narrative  statement  of  the  nature  of  the 
alleged  Government  act  or  omission,  when 
the  alleged  Government  act  or  omission 
occurred,  aiul  the  "causal"  relationship 
between  the  alleged  Government  act  or 
omission  and  the  claimed  consequences 
therefor,  CTOss-referenced  to  the  detailed 
information  provided  as  required  above. 

(c)  Each  proposal  submitted  in  accordance 
with  this  clause  shall  include  a  copy  of  the 
Contractor's  ship's  labor  budget  at  the  cost 
class  level  in  effect  as  of  the  date  the  event 
began,  the  cost  incurred  at  the  cost  level  as  of 
the  same  date,  and  the  proposed  effect  of  the 
change  at  the  cost  class  level. 

(d)  It  is  recognized  that  an  individual 
request  for  equitable  adjustment  may  not 
include  all  of  the  factors  listed  in 
subparagraphs  (1)  through  (8)  al>ove,  or  that 
the  Contractor  may  not  reasonably  be  able  to 


47694  Federal  Register  /  Vol.  54.  No.  220  /  Thursday,  November  16.  1989  /  Proposed  Rules 


furnish  complete  information  on  all  of  the 
factors  listed  in  subparagraphs  (1)  through  (8) 
above.  Accordingly,  the  Contractor  is  only 
required  to  set  forth  in  the  request  for 
equitable  adjustment  information  with 
respect  to  those  factors  which  are  relevant  to 
the  ind^idual  request  for  equitable 
adjustment,  with  the  level  of  detail  which  is 
reasonably  available  to  the  Contractor. 

(e)  In  addition  to  any  information  required 
under  paragraph  (bj  above,  each  proposal 
submitted  in  support  of  a  claim  for  equitable 
adjustment,  under  any  provision  of  this 
contract,  of  $100,000  or  more,  or  under 
$100,000  if  requested  by  the  Contracting 
Officer,  shall  contain  a  duly  executed 
Standard  Form  (SF)  1411  with  respect  to  each 
individual  claim  item.  The  information 
furnished  shall  be  in  sufficient  detail  to 
permit  the  Contracting  Officer  to  cross- 
reference  the  claimed  increased  costs,  or 
delay  in  delivery,  or  both,  as  appropriate,  as 
set  forth  in  the  SF  1411.  with  the  information 
submitted  pursuant  to  subparagraphs  (b)(1) 
through  (8)  hereof 

(f)  The  certification  requirements  as  set 
forth  in  the  clause  of  this  contract  entitled 
Requirements  for  Adequate  Supporting  Data 
and  Certification  of  Any  Claim,  Request  for 
Equitable  Adjustment,  or  Demand  for 
Payment  or  the  clause  of  this  contract 
entitled  Certification  of  Requests  for 
Adjustment  or  Relief  Exceeding  $100,000  shall 
be  complied  with.    y^\ 

^d  of  Clause)  /T        \ 
Dated:  November  8, 1989.\ 
Sandra  M.  Kay. 

Department  of  the  Navy.  Alternate  Federal 

Register  Liaison  Officer 

[FR  Doc.  89-26625  Filed  11-15-6^8:45  am] 

BIUJNQ  CODE  3S10-An-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

Pacific  Halibut  Fisheries 

agency:  National>larine  Fisheines 
Service  (NMFSj;  NOAA.  Commerce. 
ACTION:  Notice  of  availability  of  a  drpft 
environmental  assessment  and 
regulatory  impact  review  (EA/RIR)  and 
request  for  comments. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
prepared  a  draft  EA/RIR  that  assesses 
potential  effects  of  regulatory  changes 
affecting  the  Pacific  halibut  fishery  in 
the  Bering  Sea.  Public  comment  is 
especially  requested  on  environmental 
quality  issues  relating  to  the  regulatory 
changes  considered  in  the  draft  EA/RIR. 
Copies  of  the  draft  EA/RIR  may  be 
obtained  from  the  Council  at  the 
address  below.  The  purpose  of  this 
notice  is  to  solicit  public  comments  on 
the  draft  EA/RIR. 


DATE  Comments  on  the  draft  EA/RIR 
are  invited  until  November  27. 1989. 
ADDRESSES:  Comments  should  be 
addressed  to  Steven  Pennoyer.  Director. 
Alaska  Region.  National  Marine 
Fisheries  Service.  P.O.  Box  21668, 
Juneau,  Alaska  99802-1668.  Copies  of 
the  draft  EA/RIR  may  be  requested  from 
the  Nortn  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage, 
Alaska  99510,  telephone  907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jay  J.  C.  Ginter.  Fishery  Management 
Biologist.  NMFS.  telephone  907-586- 
7229. 

SUPPLEMENTARY  INFORMATION:  The 

Pacific  halibut  fisheries  are  regulated 
under  authority  of  the  International 
Pacific  Halibut  Commission  (IPHC) 
established  by  convention  between  the 
United  States  and  Canada.  The 
Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act)  gives  effect  to  convention 
amendments  made  in  1979  and  provides 
the  Council  with  authority  to  develop 
regulations  governing  halibut  fishing  off 
Alaska  which  are  in  addition  to.  but  not 
in  conflict  with,  regulations  adopted  by 
the  IPHC.  Such  regulations  may  be 
implemented  only  with  approval  of  the 
Secretary  of  Commerce  (Secretary). 

In  August  1989.  the  Council  solicited 
regulatory  amendment  proposals  for  the 
1990  halibut  fishing  season.  The  Council 
received  and  reviewed  ITTJroposals.  At 
its  meeting  in  September  1989.  the 
Council  reviewed  the  recommendations 
of  its  Halibut  Management  Team  and 
Halibut  Regulatory  Amendment 
Advisory  Group  and  decided  to  consider 
amending  the  halibut  regulations  in 
response  to  only  one  of  the  proposals 
affecting  Regulatory  Area  4C  (Pribilof 
Islands). 

Specifically,  the  allocative  measures 
being  considered  by  the  Council  for 
Regulatory  Area  4C  involve  extension  of 
the  existing  10,000  pound  trip  limit 
(which  currently  applies  to  50  percent  of 
the  catch  limit)  to  100  percent  of  the 
catch  limit.  If  approved,  this  regulatory 
change  is  designed  to  enhance  halibut 
fishing  opportunities  for  residents  of  the 
Pribilof  Islands. 

The  Council's  Halibut  Management 
Team  has  prepared  a  draft  EA/RIR  that 
assesses  the  potential  environmental 
and  economic  effects  of  the  regulatory 
alternatives  under  consideration.  Copies 
of  this  draft  EA/RIR  may  be  requested 
from  the  Council  at  the  address  listed 
above.  Comments  on  how  any  cf  the 
alternatives  may  effect  the  human 
environment  are  especially  requested. 

The  Council  intends  to  make  its 
decision  on  these  alternatives  at  its  next 
scheduled  meeting.  December  4-8, 1989. 
If  necessary,  a  proposed  rule  would  be 


published  as  soon  as  practicable  after 
that  date  with  an  additional  opportunity 
for  public  comment  on  the  Council's 
decision.  Any  resulting  final  rule,  if 
approved  by  the  Secretary,  would  be  in 
effect  before  the  beginning  of  the  1990 
halibut  fishing  season. 

Dated:  November  8, 1989. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 

Conservation  and  Management. 

[FR  Doc.  89-26864  Filed  11-9-89;  4:18  pm] 
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50  CFR  Parts  611  and  663 

[Docket  Na  91160-9200] 

Foreign  Fishing;  Pacific  Coast 
Qroundfish  Fishery 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  preliminary 
groundfish  fishery  specifications  and 
management  measures,  and  request  for 
comments. 

summary:  NOAA  announces  and 
requests  comments  on  the  preliminary 
1990  specifications  and  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  and  state 
waters  off  the  coasts  of  Washington, 
Oregon,  and  Cahfomia.  The  preliminary 
specifications  propose  the  level  of  the 
acceptable  biological  catch,  the 
optimum  yield,  and  the  distribution  of 
the  optimum  yield  between  domestic 
and  foreign  fishing  operations  for 
groundfish  species  and  species  groups. 
The  preliminary  management  measures 
suggest  fishing  restrictions  that  would 
keep  landings  within  specified  levels. 
These  actions  are  authorized  by  the 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan.  The  intended  effect  of  this 
preliminary  notice  is  to  provide  the 
Secretary  of  Commerce  with  the  best 
available  information  on  which  to  base 
the  final  specifications  and  management 
assures  for  1990  and  to  provide 
opportunity  for  public  participation  in 
this  decisionmaking  process. 

DATES:  Comments  on  these  preliminary 
specifications  and  management 
measures  for  1990  must  be  received  by 
December  1, 1989. 

ADDRESSES:  Send  comments  to  RoUand 
A.  Schmitten,  Director.  Northwest 
Region.  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way  NE,  Bldg 
1.  Seattle  WA  98115;  or  E.  Charles 
Fullerton,  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 


Inrai 
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South  Feny  Street.  Terminal  Island  CA 
90731. 

FOn  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  (206)  526-6140; 
or  Rodney  R.  Mclnnis  at  (213)  514-6202. 

SUPPLEMENTARY  INFORMATION! 

Preliminary  Specificadons  of  ABC  and 
OY 

Under  the  Pacific  Coast  Groundfish 
Fishery  Management  Plan  (FMP)  and  its 
implementing  regulations  at  50  CFR  part 
663.24.  the  management  specifications 
for  groundfish  must  be  evaluated  each 
calendar  year,  the  preliminary 
specifications  for  the  upcoming  year 
must  be  published  in  the  Federal 
Register  inviting  public  comment,  and 
the  final  specifications  must  be 
published  in  the  Federal  Register 
following  public  comment.  The 
management  specifications  include  the 
acceptable  biological  catch  (ABC),  the 
optimum  yield  (OY),  domestic  annual 
harvest  (DAH).  domestic  aimual 
processing  (DAP),  joint  venture 
processing  (JVP),  and  the  total  allowable 
level  of  foreign  fishing  (TALFF). 

The  ABC  is  the  annual  catch,  for  the 
more  than  80  groundfish  species 
managed  by  the  FMP.  that  can  be  taken 
without  jeopardizing  a  resource's 
productivity. 

The  OY  is  based  on  the  ABC  as 
modified  by  socioeconomic  factors,  and 
thus  is  not  necessarily  equal  to  the  ABC 


The  FMP  uees  two  type*  of  OYs. 
numerical  OYs  which  are  quotas,  and  a 
nonnumerical  OY  which  is  all  the  fish 
which  can  be  legally  caught  under  the 
gear,  area,  and  catch  restrictions 
imposed  by  the  FMP. 

Each  numerical  OY  is  a  quota,  i.e.,  the 
maximtun  amoimt  of  fish  (in  round 
weight)  that  may  be  retained,  or  landed 
each  year  from  the  exclusive  economic 
zone  (EEZ)  (3-200  nautical  miles)  and 
the  state  waters  (0-3  naetical  miles)  off 
the  coasts  of  Washington,  Oregon,  and 
California.  A  numerical  OY  is  specified 
only  for  each  of  six  species:  Pacific 
whiting,  sablefish.  Pacific  ocean  perch, 
shortbelly  rockfish.  widow  rockfish. 
and,  north  of  39°  N.  latitude,  jack 
mackerel.  The  OY  for  each  of  these  six 
species  includes  determinations  of  the 
amounts  available  for  domestic  and 
foreign  fishing.  The  DAH  consists  of 
estimates  of  DAP  and  JVP  which  are 
determined  by  surveys  in  September 
and  June  to  assess  the  industry's 
planned  utilization.  The  TALFF  is  the 
remainder,  if  any.  of  OY  after  domestic 
needs  have  been  subtracted.  Before 
TALFF  is  designated,  a  reserve  of  20 
percent  of  OY  is  established  for  each 
species  in  case  the  domestic  industry 
needs  more  fish  than  was  initially 
estimated.  "^^^^ 

The  more  than  70  rem|^iving  species 
managed  under  the  FMP  are^induded  in 
the  nonnumerical  OY.  For  the  most  part, 
they  cannot  be  harvested  selectively 


and.  nnless  biological  stress  is 
documented,  have  not  been  regulated  by 
quotas.  Full  utilization  by  domestic 
processors  of  some  species  in  this 
multispecies  complex  precludes  joint 
venture  or  foreign  targeting  on 
underexploited  species  in  this  complex 
because  large  incidental  catches  of  the 
fully  utilized  species  are  likely  to  result 
Consequently,  no  numerical 
specifications  for  DAR  DAP,  JVP.  and 
TALFF  are  made  because  joint  venture 
and  foreign  fishing  are  not  available  for 
any  species  in  this  multispecies  ' 

complex.  However,  ABCs  are  specified 
for  the  major  species  or  species  groups. 

The  OYs  may  be  changed  during  the 
year,  within  limits,  under  the  procedures 
outlined  in  the  regulations  at  50  CFR 
663.22. 

The  preliminary  1990  management 
specifications  for  each  species  with  an 
ABC  different  than  in  1989,  or  with  a 
numerical  OY.  are  discussed  below, 
followed  by  Tables  1  and  2  which  list 
the  ABCs  and  OYs  for  all  species  or 
species  groups.  In  some  cases,  ranges 
are  presented.  "Hie  final  ABCs  and  OYs 
may  not  fall  within  these  ranges.  The 
aggregate  data  upon  which  these 
preliminary  specifications  are  based  are 
available  for  public  inspection  at  the 
offices  of  the  Regional  Directors  (see 
ADDRESSES  above)  during  business 
hours  until  the  end  of  the  comment 
period. 


Table  1— Preuminary  SPEapiCATtONS  of  ABC  for  1990  for  the  Washington,  Oregon,  and  Caufornia  Region  by 

International  North  Pacific  Fisheries  Commission  Areas 


[In  thousands  of  metric  tons! 

ATM 

Speoes 

Vancouver' 

Columbia 

Eureka 

Monterey 

Total 
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ao 
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OA 

^1 
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•2.1 

(•) 
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•4.1 

»2J) 
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Vollrw/tait                               ,     ,      ,       ,                

C) 
3J 

1.8 

•3JB 

*Z9 
•3.7 

5.3 

0.3 
1.9 

6.1 

5.0 

4.3 

Remaining  Rockfish _ „.....„„ .        ._....          _„ 

14i) 

Flatfish; 

[>ov«r  Sc4*  

19  J 

English  Sole 

•1.9 

Petfato  Soto _.    . ■. 

Ottwr  Flatfish 

Other  Fish:* 

Jack  Mackers1 1 _.... _ _ _. 

Others. - 

0.6 
0.7 

"£5' 

1.1 
3.0 

0.5 
1.7 

1.2 

1J 

0.6 

3.2 

7.7 

^2J0 

2.0 

^~-- 

14.7, 

^ 

■  us  portion. 

■  These  species  are  not  coiwnon  or  importart  In  the  aiees  tootnoted.  Accordngty,  for  convenienoe.  Pacific  cod  Is  Included  In  ttte 
areas  footnoted  and  rockfish  species  are  included  in  the  "remaining  rockfish"  category  tor  the  areas  footnoted  only. 

•  Total  aN  areas. 
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♦  "Other  rockfish"  mean*  rockfish  species  at  50  CFR  663.2.  as  ameoded,  which  do  no<  have  a  numehca)  OY. 

*  For  management  o<  the  Sotjastea  complex  o(  rockfish.  the  Columbia  area  is  spW  into  northern  and  southern  parts  at  Coos  Bay,  Oregon  (43*  21'  34"  N.  Iatituda)i^- 
and  ABCs  lor  the  Columbia  area  are  prorated  as  tollows: 


Species 


Columbia 
aw -Igtal 


North  of 
CooaBay 


South  of 
Coos  Bay 


Canary.. 
YeHoivtai.. 
Remaining  rockfish.. 


b^. 


2.9 
3.7 


N 


1.7 
2.8 
3.3 


0.4 
0.1 
0.4 


/ 


*  "Other  fish"  includes  sharks,  skates,  ratfish,  morids.  grenadiers,  jack  mackerel,  and.  in  the  Eureka.  Monterey,  and  Conception  areas.  Pacific  cod.  "Other  llsh"  ts 
part  of  tt)e  "ottier  species '  category  listed  at  50  CFR  663.2. 

*  ^4orth  of  39'  N.  latitude. 

Table  2— Preliminary  Specifications  of  OY  and  Its  Distribution  for  1990 

[In  thousantte  of  metric  tons] 


Spedes 

Total  OY 

DAP 

JVP> 

DAH 

Reserve 

TALFF' 

Pacific  Whiting.., 

160.0-196.0 

5.5-9.0 

•1.54 

13.0 

6.9-6.9 

12.0 

(») 

14.0-23.0 

6.5-0.0 

•1.54 

0.5 

6.9-8.9 

0.0 

137.0-182.0 
0.0 
0.0 
12.5 
0.0 
5.0 

160.0-196.0 

5.5-0.0 

•134 

13.0 

6.9-69 

5.0 

0.0 
0.0 
0.0 
0.0 
0.0 
2.4 

0.0 

Sablefish  ..^.t:::::. 

Paafic  Ocean  Perch  » 

Shorttselly  Rockfish 

•0.0 
0.0 
0.0 

WKtow  Rockfish 

0.0 

Jack  Mackdr^  

4.6 

OttHjr  .Specie* 

'  In  ttie  foreign  trawl  and  joint  venture  fisheries  for  Pacific  whiting,  incidental  catch  alk>wance  percentages  (based  on  TAI.FF)  and  IrKSdental  retentkxi  alk>wance 
percentages  (based  on  JVP)  are:  sablefish  0.173  percent:  Pacific  ocean  perch  0.062  percent;  rockfish  excluding  Pacific  ocean  perch  0.738  percent  flatfish  0.1 
percent;  jack  mackerel  3  0  percent,  and  other  species  0  5  percent.  In  foreign  trawl  and  loint  venture  fishenes,  "other  species"  means  all  spedes,  ncluding 
nongroundfish  species,  except  Pacific  wrtuting,  sablefish.  Pacific  ocean  perch,  rockfish  exduding  Pacrhc  ocean  perch,  flatfish,  jack  mackerel,  and  prohit>ited  spedes.  In 
a  foreign  Irawi  or  joint  venture  fishery  for  species  otfier  than  Pacifk:  whiting,  irxxiental  allowance  percentages  will  t)e  stated  m  tfie  conditions  arxj  restrictions  to  tf>e 
foreion  fishing  pecnrt.  See  50  CFR  61 1  70(c)(2)  tor  application  of  incidental  retentxxi  allowance  percentages  to  joint  venture  fisheries. 

'Of  this  1.540  metnc  tons,  500  metric  tons  is  tor  the  VarKouver  area  and  1,040  metric  tons  is  for  the  Columbia  area.  Pacific  ocean  perch  from  ottier  areas  are 
mduded  In  the  OY  (or  "other  species."  See  50  CFR  663.21(a)(3). 

*  The  total  OY  for  "other  species"  «  that  amouriU>f  fish  that  may  be  lawfully  harvested  and/or  processed  ur^  50  C^R  611.70  and  part  663.  See  50  CFR  663.2 
for  spedes  listing.  ■'^ 


Proposed  Change  to  ABC  for 
Nonnumerical  OY  Species 

The  preliminary  ABCs  for  all  species 
included  in  the  nonnumerical  OY  are  the 
same  as  in  1989.  with  the  exception  of 
Dover  sole  (Table  1).  A  stock 
assessment  of  Dover  sole  in  the 
Vancouver.  Columbia,  and  Eureka  areas 
is  in  preparation  and  is  expected  to  be 
available  before  the  Pacific  Fishery 
Management  Council  (Council]  makes 
its  final  recommendations  in  November. 
Revisions  to  these  preliminary  estimates 
are  anticipated  at  that  time.  Until  the 
stock  assessment  is  finalized,  the 
Groundfish  Management  Team  (GMT) 
recommended  that  the  preliminary  ABC 
for  each  subarea  be  the  mean  of  the  last 
five  years'  landings,  to  more  accurately 
reflect  the  forthcoming  final  coastwide 
ABC  for  1990  which  is  expected  to  be 
lower  than  in  1989.  The  preliminary 
ABCs  by  International  North  Pacific 
Fisheries  Commission  (INPFC) 
statistical  subarea  are  as  follows: 
Vancouver — 2.100  mt  (12  percent  below 
the  1989  ABC  of  2.400  mt);  Columbia— 
5.300  mt  (54  percent  below  the  1989  ABC 
of  11.500  mt):  Eureka— 5.100  mt  (38 
percent  below  the  1989  ABC  of  8.000  mt): 
Monterey — 5,000  mt  (the  same  as  in 
1989);  and  Conception— 1.800  mt  (80 
percent  above  the  1989  ABC  of  1.000  mt). 
The  simi  of  these  result  in  a  preliminary 
coastwide  ABC  of  19,300  mt  31  percent 


below  the  27,900  mt  coastwide  ABC  for 
Dover  sole  in  1989. 

Stock  assessments  for  canary  and 
yellowtail  rockfish  also  are  underway 
and  may  result  in  changes  in  the  ABCs 
for  those  species. 

Proposed  Specifications  for  Numerical 
OY  Species 

Pacific  whiting.  The  status  of  the 
Pacific  whiting  stock  was  assessed  in 
1989  using  the  stock  synthesis  model 
introduced  in  last  year's  assessment.  As 
noted  last  year,  the  whiting  fishery 
continues  to  be  supported  by  the  strong 
1980  and  1984  year  classes.  By  1990,  the 
1980  year  class  will  have  been  in  the 
U.S.  fishery  for  nine  years,  and  its 
contribution  is  expected  to  diminish 
considerably.  There  is  no  evidence  of 
strong  recruitment  to  the  population 
since  1984  and  spawning  biomass  will 
decline  from  829,000  mt  in  1989  to  an 
estimated  599.000  mt  in  1990.  Further 
biomass  (and  corresponding  yield) 
declines  are  expected  through  1992. 
Total  yield  for  1990  from  the  U.S.  and 
Canadian  fisheries  combined  is 
estimated  to  be  in  the  range  of  180,000- 
245.000  mt.  The  U.S.  ABC  is  calculated, 
based  on  the  portion  of  the  stock 
estimated  to  be  in  U.S.  waters  at  the 
time  of  the  fishery  and  the  age  structure 
of  the  stock  in  1990,  to  range  &om 


160.000  to  196.000  mt  29  to  13  percent 
below  the  225,000  mt  ABC  in  1989. 

In  1989  as  in  previous  years,  OY  is 
proposed  to  equal  ABC.  The  1990 
estimate  of  DAP  is  a  range  from  14,000 
mt  to  23,000  mt  compared  to  18,000  mt 
in  1989.  Because  a  NOAA  survey  to 
estimate  preliminary  joint  venture 
requests  for  1990  resulted  in  requests 
which  exceed  the  amount  proposed  for 
OY,  the  JVP  in  1990  is  proposed  to  be  a 
range  from  137,000  mt  to  182.000  mt  the 
difference  between  OY  and  DAP. 
Accordingly,  the  preliminary 
determination  of  DAH  in  1990  is  equal  to 
OY  and  there  is  no  initial  TALFT  and  no 
reserve.  These  amounts  may  change, 
depending  on  the  final  specifications  of 
ABC  and  OY.  revised  DAP  requests,  and 
applications  for  joint  venture  processing 
which  are  received  later  in  the  year.  At 
its  November  meeting,  the  Coimcil  may 
recommend  that  the  OY  not  be  equal  to 
ABC. 

Sablefish.  The  preliminary  1990  ABC 
for  sablefish  ranges  from  5,500  mt  to 
9,000  mt  compared  with  9.000  mt  in 
1989.  Revised  sablefish  aging  criteria 
employed  by  NMFS  generated  age 
compositions  with  a  greater  proportion 
of  older  fish,  which  resulted  in  the  use  of 
lower  natural  mortality  estimates,  a 
lower  rate  of  turnover  in  the  population, 
and  thus  decreased  estimated  ^eld. 
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The  Council  recommended  that  the 
preliminary  OY  be  set  equal.to  ABC.  At 
its  November  meeting,  it  will  consider 
setting  the  OY  300  mt  above  ABC  to 
provide  a  buffer,  possibly  for 
uncertainties  in  landings  projections, 
landings  of  unavoidable  bycatch,  and 
operations  of  small  fisheries  late  in  the 
year.  (See  the  section  on  management 
measures  at  the  end  of  this  notice.) 
Because  domestic  processors  will 
process  all  available  sablefish,  none  is 
available  for  joint  venture  or  foreign 
fishing  in  1990  except  for  minimal 
allowances  for  imavoidable  incidental 
catches. 

Pacific  ocean  perch.  The  preliminary 
1990  ABCs  for  Pacific  ocean  perch  in 
both  the  Vancouver  and  Columbia  areas 
are  zero,  as  has  been  the  case  since 
1987.  Pacific  ocean  perch  have  been 
overfished  in  the  past  and  now  are 
managed  under  a  rebuilding  schedule 
specified  in  the  FMP.  No  new  stock 
assessment  was  conducted  for  1990.  The 
most  recent  available  data  indicate  little 
or  no  rebuilding  of  the  Pacific  ocean 
perch  stock  since  1979,  and  there  are  no 
indications  of  strong  recruitment  to  the 
population.  However,  the  stock  also 
does  not  appear  to  be  declining,  and 
increased  landings  in  1988  and  1989  may 
indicate  the  emergence  of  stronger  year 
classes.  The  GMT  may  cbrtSider 
combining  the  ABCs  (and  thus  the  OYs) 
for  the  Vancouver  and  Columbia  areas 
in  the  near  future.   . 

Aa  in  the  past  three  years,  an  OY  is 
proposed  to  allow  some  if  not  all 
incidental  catches  to  be  landed,  but  not 
to  encourage  directed  fishing.  Therefore, 
the  preliminary  OYs  for  1990  are  the 
same  as  in  1989:  500  mt  in  the 
Vancouver  area  and  1,040  mt  in  the 
Columbia  area.  (The  OY  in  the 
Columbia  area  was  increased  from  800 
mt  to  1,040  mt  on  July  26, 1989  (54  FR 
31688,  August  1, 1989).)  Domestic 
processors  will  fully  utilize  the  OY,  so 
no  Pacific  ocean  perch  are  available  for 
joint  venture  or  foreign  fishing  in  1990 
except  for  minimal  allowances  for 
unavoidable  incidental  catches. 

Widow  rockfish.  The  preliminary  ABC 
for  1990  is  a  range  of  6,900  to  8,900  mt  44 
to  28  percent  lower  than  the  12.400  mt 
ABC  in  1989.  The  decrease  is 
attributable  mostly  to  the  relatively 
weak  1982  and  1983  year  classes.  The 
best  estimates  using  cohort  analysis  and 
the  stock  synthesis  model  are  that  the 
stock  has  been  fished  down  from  a  1980 
biomass  of  150,000—250,000  mt  to  a  1989 
level  of  50,000-70,000  mt 

It  is  propwsed  that  the  preliminary  OY 
equals  ABC,  as  in  1989,  and  therefore  it 
ranges  from  6.900  to  8.900  mt.  Because 
this  species  is  fully  utilized  by  domestic 
processors,  no  widow  rockfish  are 


available  for  JVP  or  TALFF  in  1990 
except  for  minimal  allowances  for 
unavoidable  incidental  catches. 

Shortbelly  rockfish.  The  preliminary 
1989  ABC  and  OY  specifications  for 
shortbelly  rockfish  are  both  13.000  mt  30 
percent  above  the  10.000  mt  ABC  and 
OY  in  1989.  Although  the  GMT  provided 
an  ABC  range  of  13,900—47,000  mt  the 
regulations  at  50  CFR  663.24  prevent 
annual  increases  of  more  than  30 
percent.  However,  inseason  increases  of 
an  additional  30  percent  are  allowed  if 
the  need  exists  and  criteria  at  50  CFR 
663.22(b)  are  satisfied. 

The  GMT  8  recommended  ABC  range 
bom  13.900  to  47,000  mt  is  based  on  the 
extremes  of  the  MSY  estimates  from  two 
yield  calculation  approaches  that 
reexamined  the  age,  growth,  and 
potential  yield  of  shortbelly  rockfish. 
This  range  differs  considerably  from  the 
1989  ABC  of  10.000  mt  as  a  result  of 
improved  understanding  of  natural 
mortality  and  revised  yield  calculation 
methods.  Shortbelly  rockfish  remains  an 
imexploited.  virgin  stock  at  present.  Due 
to  the  considerable  uncertainty  in  the 
estimate  of  virgin  biomass,  the  ABC 
recommendation  is  based  on  a  potential 
yield  model  rather  than  the  more 
standard  approach  of  calculating  yield 
from  the  fishing  mortality  that  would 
produce  MSY  \J^ma)  and  estimated 
current  biomass.  As  the  fishery  develops 
and  more  reUable  estimates  of  current 
biomass  are  obtained,  alternative 
strategies  for  fishing  down  the  virgin 
stock  can  be  evaluated. 

There  is  little  domestic  processing  of 
shortbelly  rockfish,  and  the  DAP  is 
reduced  from  1,000  mt  to  500  mt  which 
should  fully  accommodate  domestic 
processing  needs  in  1990.  Two  joint 
venture  companies  expressed  interest  in 
harvesting  13,000-15,000  mt  of  shortbelly 
rockfish,  in  conjunction  with 
experimental  fisheries  for  that  species. 
Accordingly,  JVP  is  preliminarily 
designated  at  12,500  mt  the  difference 
between  OY  and  DAP.  Because  DAH 
would  equal  OY,  there  is  no  surplus 
available  for  TALFF  and  no  reserve. 

Jack  mackerel  (north  ofSSt  N. 
latitude).  The  preliminary  1989  ABC  and 
OY  specifications  for  jack  mackerel  are 
both  12.000  mt  the  same  as  during  1985- 
1989.  No  new  stock  assessment  has  been 
conducted  for  this  species.  No  domestic 
processing  interest  has  been  identified 
for  the  stock  north  of  39°  N.  latitude,  the 
only  component  of  this  species  managed 
by  the  FMP.  However,  there  is  some 
preliminary  Interest  in  a  joint  venture 
fishery  for  as  much  as  5,000  mt  in  1990. 
Accordingly,  DAP  is  set  at  zero,  JVP  is 
6,000  mt  TALFF  is  4.600  mt  and  the 
reserve  (20  percent  of  the  OY)  remains 
at  2,400  mt 


Harvest  Gmdelines 

NOAA  proposes  to  designate  a 
harvest  guideline,  as  it  has  done  since 
1983,  for  the  Sebastes  complex  of 
rockfish  (of  which  yellowtail  rockfish  is 
a  dominant  component)  north  of  Coos 
Bay,  Oregon.  The  harvest  guideline  is 
the  amoimt  of  fish  that  the  Council 
intends  to  be  landed  in  a  given  year,  and 
management  measures  may  be  imposed 
to  keep  landings  close  to  that  lev^l. 
However,  unlike  a  quota,  the  fi^fiery 
does  not  necessarily  close  when  a 
harvest  guideline  amount  is  re^hed. 

As  in  the  past  the  harvest  guideline 
for  the  Sebastes  complex  is  derived  by 
adding  the  ABCs  for  the  species  in  the 
complex  north  of  Coos  Bay. 
Consequently,  the  ABCs  for  yellowtail 
rockfish,  canary  rockfish,  and  the 
remaining  rockfish  category  are 
prorated  to  determine  the  portion  of  the 
ABCs  in  the  Columbia  area  that  apply 
north  of  Coos  Bay.  The  harvest  guideline 
is  determined  by  adding  the  prorated 
ABCs  for  the  Columbia  area  north  of 
Coos  Bay  to  the  ABCs  for  those  same    . 
species  in  the  Vancouver  area.  As  in 
1989.  the  harvest  guideline  is 
preliminarily  set  at  10.500  mt  If  the 
ABCs  are  changed  for  any  species  in  the 
Sebastes  complex  north  of  Coos  Bay.  the 
harvest  guideline  will  reflect  that  change 
(See  footnote  5  of  Table  1).  Similarly,  the 
harvest  guideline  for  yellowtail  rockfish 
also  has  been  based  on  its  ABC  and 
prorated  for  the  area  north  of  Coos  Bay. 
Oregon.  As  in  1989,  the  harvest 
guidelines  for  yellowtail  rockfish 
preliminarily  is  estimated  at  3,900  mt 

Preliminary  Management  Measures 

NOAA  is  considering  certain 
management  measures  intended  to 
reduce  the  rate  of  landings  in  1989  for 
several  species  or  species  groups. 
Management  measures  which  restrict 
fishing  levels  are  implemented  under  the 
"points  of  concern"  authority  in  the  FMP 
(sections  1.2  and  9.3.1:  50  CFR  663.22). 
Any  such  actions  are  designed  to 
prevent  or  reduce  biological  stress  on 
the  stock. 

The  Council  has  recommended  trip 
poundage  limits  (the  amount  of  fish  that 
may  be  taken  and  retained,  possessed, 
or  landed  per  vessel  per  fishing  trip)  and 
trip  frequency  limits  (the  number  of  legal 
landings  that  may  be  made  in  a 
particular  period  of  time)  for  the  species 
and  species  groups  discussed  below. 
However,  proposal  of  such  limits  here 
does  not  preclude  the  Council  from 
recommending  other  limits  or  limits  on 
other  species  based  on  new  information. 
In  particular,  if  the  final  ABC  for  Dfjver 
sole  remains  as  low  as  proposed,  the~^ 
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Council  may  find  it  necessary  to 
recommend  restrictions  on  landings  of 
that  species  under  the  points  of  concern 
mechanism  in  order  to  prevent  the  ABC 
from  being  substantially  exceeded.  Trip 
Umits  were  placed  on  Dover  sole  in  1989 
as  an  unavoidable  part  of  the  deepwater 
complex,  of  which  sablefish  is  a  part,  for 
the  purpose  of  conserving  sablefish. 

The  management  measures  proposed 
below  for  1990  are  tentative  because  the 
fmal  specifications  on  which  they 
ultimately  are  based  will  not  be 
approved  until  after  the  Council's 
November  1989  meeting.  Therefore, 
these  proposed  management  measures 
are  subject  to  change  based  on  more 
recent  scientific  information  and  public 
comment. 

Widow  Rockfish.  The  OY  for  widow 
rockfish  in  1989  was  12,400  mt.  A  weekly 
trip  limit  of  30,000  pounds  was 
implemented  on  January  1, 1989.  The 
weekly  limit  was  reduced  to  10,000 
pounds  on  April  26, 1989,  and  a 
biweekly  option  was  added.  The  weekly 
and  biweekly  limits  applied  only  when 
there  were  more  than  3,000  pounds  of 
widow  rockfish  in  a  landing.  The  trip 
limit  was  reduced  to  3,000  pounds  and 
trip  frequency  restrictions  were  removed 
on  October  11. 1989. 

If  the  OY  for  widow  rockfish  in  1990 
remains  as  proposed,  6,900-8,900  mt 
management  restrictions  will  be 
necessary  in  1990.  Trip  poundage  and 
frequency  limits  in  1990  are  likely  to  be 
more  restrictive  than  in  1989, 

Sebastea  Complex  (including 
Yellowtail  Rockfish).  The  harvest 
guideline  for  the  Sebastes  complex  in 
1989  was  10,500  mt.  A  weekly  trip  Umit 
of  25,000  pounds  (containing  no  more 
than  7,500  pounds  of  yellowtail  rockfish) 
was  implemented  on  January  1, 1989, 
and  biweekly  and  twice-weekly  trip 
limit 'options  were  available.  The  weekly 
limit  for  the  Sebastes  complex  remained 
the  same  throughout  the  year,  but  the 
weekly  limit  for  yellowtail  rockfish  was 
reduced  to  3,000  pounds  or  20  percent  of 
the  Sebastes  complex,  whichever  was 
greater,  on  July  26. 1989,  and 
proportional  changes  were  made  to  the 
biweekly  and  twice-weekly  options.  In 
1989,  the  trip  frequency  limits  were 
applied  only  when  more  than  3,000 

fiounds  of  the  Sebastes  complex  were 
anded.  The  harvest  guideline  is  not 
expected  to  differ  greatly  in  1990,  in 
which  case  management  measures  will 
be  necessary  to  conserve  yellowtail 
rockfish.  Restrictions  in  1990  are  likely 
to  be  similar  to  those  in  1989. 

Pacific  Ocean  Perch.  The  OY  for 
Pacific  ocean  perch  in  1989  was  500  mt 
in  the  Vancouver  area,  and  1.040  mt  in 
the  Coliunbia  area  (increased  from  800 
mt  on  July  26. 1989).  for  a  toUl  OY  of 


1,540  mt.  On  January  1, 1989,  the  trip 
limit  for  Pacific  ocean  perch  was  5,000 
pounds  or  20  percent  of  all  fish  on 
board,  whichever  was  less.  This  limit 
was  reduced  to  2,000  pounds  or  20 
percent  of  all  fish  on  board,  whichever 
was  less,  on  July  26, 1989.  These  limits 
only  applied  when  more  than  1,000 
pounds  of  Pacific  ocean  perch  were  on 
board.  If  the  OY  for  Pacific  ocean  perch 
in  1990  remains  the  same  as  in  1989, 
management  restrictions  will  be 
necessary  in  1990.  The  trip  poundage 
limit  in  1990  is  likely  to  be  similar  to  that 
in  1989. 

Sablefish  (and  the  Deepwater 
Complex).  In  1989,  the  OY  for  sablefish 
was  10,400-11,000  mt.  On  January  1. 
1989,  the  OY  was  allocated  52  percent 
for  the  trawl  fleet  and  48  percent  for  the 
nontrawl  (fixed)  gear  fleet.  The  600  mt 
difference  in  the  OY  range  was  intended 
to  be  used  as  a  buffer  to  accommodate 
uncertainties  in  landings  projections, 
unavoidable  bycatch,  and  the  enable 
small  fisheries  that  operate  later  in  the 
year  to  have  an  opportunity  to  land  their 
catch.  A  sablefish  trip  limit  of  1,000 
pounds  or  45  percent  of  the  deepwater 
complex,  whichever  was  greater,  was 
imposed  on  the  multispecies  trawl 
fishery  to  discourage  target  fishing  for 
sablefish  and  to  slow  achievement  of 
the  trawl  quota.  If  the  trawl  quota  had 
been  reached  early  in  the  year,  sablefish 
would  have  continued  to  be  caught  in 
fisheries  for  other  species.  These 
incidentally  caught  sablefish  would 
have  been  discarded  because  further 
landings  must  be  prohibited  after  a 
quota  is  reached. 

In  April  it  became  evident  that  the 
rate  of  trawl  landings  was  too  high  to 
avoid  premature  closure.  To  prevent 
reaching  the  trawl  quota  too  early,  400 
mt  of  the  nontrawl  quota  and  600  mt 
buffer  were  transferred  to  the  trawl 
quota,  in  conjunction  with  restrictive 
trip  limits  on  the  trawl  fishery  both  for 
the  deepwater  complex  and  for  its 
sablefish  component.  The  weekly  limit 
for  the  deepwater  complex  was  30,000 
pounds,  which  could  include  no  more 
than  1,000  pounds  or  25  percent 
sablefish,  whichever  was  greater. 
Biweekly  and  twice-weekly  trip  limit 
options  were  available.  The  trip 
frequency  Umits  applied  when  more 
than  4,000  pounds  of  the  deepwater 
complex  were  on  board.  The  maximum 
limit  for  landings  of  the  deepwater 
complex,  and  the  trip  frequency  limits, 
were  removed  on  October  4, 1989.  when 
it  became  evident  that  sufficient 
sablefish  remained  for  the  trawl  fishery 
to  continue  to  the  end  of  the  year,  but 
the  limits  on  sablefish  (1,000  pounds  or 
25  percent  of  the  deepwater  complex, 
whichever  was  greater)  remained. 


The  nontrawl  fishery  continued 
unrestricted  (except  for  size  limits)  until 
July  17  when  the  target  fishery  was 
virtually  eliminated  and  a  100-pound  trip 
limit  was  imposed,  which  was  intended 
to  stretch  the  fishery  until  the  end  of  the 
year.  Landings  were  slower  than 
anticipated  and  the  limit  was  increased 
to  2,000  pounds  or  20  percent  of  the  fish 
on  board,  whichever  was  less,  on 
October  4. 1989.  The  20  percent  limit 
applied  only  when  more  than  100 
pounds  of  sablefish  were  on  board. 

The  Council  is  considering  a  number 
of  options  for  management  of  sablefish 
in  1990.  Under  any  of  these  options,  the 
Council  is  likely  to  set  aside  a  harvest 
guideline  of  sablefish  for  treaty  Indian 
harvest  This  harvest  guideline  is  not 
expected  to  exceed  205  mt.  Under  any  of 
the  options,  the  Council  also  may 
choose  to  limit  trawl  landings  of  the 
deepwater  complex  as  in  1989. 
However,  the  Council  also  is 
considering  changing  the  species  of  the 
complex  to  include  certain  species  of 
slope  rockfish.  If  so.  this  would  require  a 
redetermination  of  the  appropriate 
species  and  percentage  (by  round 
weight)  of  sablefish  that  could  be  taken 
relative  to  the  deepwater  complex.  The 
Council  also  may  choose  to  limit 
nontrawl  landings. 

The  Council  is  considering  the 
following  options  to  slow  the  harvest  of 
sablefish  in  both  the  trawl  and  nontrawl 
fisheries  in  order  to  prevent  biological 
stress,  reduce  discards,  and  provide  for 
the  landing  of  unavoidable  bycatch  in 
other  fisheries.  As  in  past  years,  trip 
poundage  and  trip  frequency  limits  are 
likely  to  be  reconunended  to  achieve 
tliese  objectives  and  the  gear  quotas 
proposed  in  the  following  options. 

Option  1.  After  subtracting  the  Indian 
harvest  guideline,  continue  the  58 
percent  trawl  and  42  percent  nontrawl 
gear  quotas  estabUshed  April  26. 1989 
(54  FR  18658.  May  2. 1989).  The 
management  measures  adopted  at  the 
April  1989  Council  meeting  (including 
specification  of  a  deepwater  Dover  sole 
assemblage  and  restrictions  on  those 
species)  would  be  reimplemented 
January  1, 1990.  A  300  mt  reserve  could 
be  established  in  addition  to  the  ABC  to 
be  set  as  the  upper  limit  of  OY.  That 
reserve  would  be  available  for  overages 
in  either  fishery  to  prevent  all  landings 
from  being  prohibited. 

Option  2.  The  same  as  Option  1 
except  the  trawl  quota  would  be  56 
percent  and  the  nontrawl  quota  would 
be  44  percent,  based  on  the  same 
percentages  established  in  April  1989, 
but  before'  the  600  mt  buffer  was  added 
to  the  trawl  quota. 


\ 


Option  3.  Divide  the  last  10  percent  of 
the  OY  equally  between  trawl  and 
nontrawl  gears,  accompanied  by  a  trip 
limit  on  trawl  gear  that  equals  the 
average  percentage  of  sablefish  in  all 
trawl  landings  containing  sablefish  (not 
to  exceed  30  percent),  as  required  at  50 
CFR  663.27(b)(3). 

Option  4.  Establish  a  trawl  quota 
between  4,000  and  6,000  mt  of  sablefish 
and  designate  the  remainder  for  the 
nontrawl  fleet 

Final  Actions 

The  Council  will  make  final 
recommendations  for  the  1990 
specifications  and  management 
measures  at  its  November  15-17, 1989 
meeting  in  Portland.  Oregon.  Public 
comment  will  be  invited  at  that  meeting 
was  well  as  during  the  pubHc  comment 
period  following  the  publication  of  this 
notice.  The  Secretary  will  consider 
public  testimony  and  the  latest 
information  on  stock  status  and 
expected  catch  and  effort  before 
announcing  the  final  specifications  and 
management  measures  that  will  be 
effective  January  1. 1990. 


Classification 

The  preliminary  specifications  are 
made  under  the  authority  of  and  in 
accordance  with  50  CFR  663.24  (a)  and 
(b).  The  management  measures  are 
proposed  under  the  authority  ofoO  CFR 
663.22(a)  and  663.23. 

An  Environmental  Impact  Statement 
(EIS)  was  prepared  for  the  FMP  in  1982 
in  accordance  with  the  National 
Environmental  PoUcy  Act  (NEPA).  The 
alternative  and  environmental  impacts 
of  this  notice  are  not  significantly 
different  than  those  considered  in  the 
EIS  for  the  FMP.  Therefore  this  action  is 
categorically  excluded  from  the  NEPA 
requirements  to  prepare  an 
Environmental  Assesssment  in 
accordance  with  paragraph  5a(3)  of  the 
NOAA  Directives  Manual  02-10  because 
the  alternatives  and  their  impacts  have 
not  changed  significantly. 

This  action  is  in  compUance  with 
Executive  Order  12291.  The  action  does 
not  contain  poUcies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 


The  public  has  had  opportunities  to 
conunent  on  this  action.  The  pubhc 
participated  in  Groundfish  Select  Group, 
Groundfish  Management  Team,  and 
Council  meetings  in  August  and 
September  1989  that  resulted  in  the 
recommendations  from  the  Council. 
Further  public  comments  will  be 
accepted  for  15  days  after  publication  of 
this  notice  in  the  Federal  Register. 


List  of  Subjects 
50  CFR  Part  611 


\ 


Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 


\( 


50  CFR  Part  663 

Fisheries,  Fishing. 

Authority:  16  U.S.C  et  aeq. 

Dated:  November  9, 1989. 
James  E.  Douglas.  Jr., 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  8»-28055  Filed  ll-l»-89: 12:12  pm) 
mLxma  coot.  »w-n-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  aiies  ttiat  are  applicable  to  the 
putjiic.  Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority.  filir>g  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  m  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Anknal  and  Plant  Healtti  Inspection 
Service 

(Docket  No.  S»-1«8] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  To  Field  Test  Genetically 
Engineered  Cotton  Plants 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Calgene,  Inc..  to 
allow  the  field  testing  in  Molokai, 
Hawaii,  of  cotton  plants  genetically 
engineered  to  be  tolerant  to  the 
herbicide  Bromoxynil.  The  assessment 
provides  a  basis  for  the  conclusion  that 
the  field  testing  of  these  genetically 
engineered  cotton  plants  will  not 
present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  will 
not  have  any  significant  impact  on  the 
quaUty  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  pubUc 
inspection  at  Biotechnology,  Biologies, 
and  Environmental  Protection,  Animal 
and  Plant  Health  Inspection  Service, 
U.S.  Department  of  Agriculture,  Room 
650,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD,  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Sivramiah  Shantharam, 


Biotechnologist,  Biotechnology  Permit 
Unit  Bioteclmology,  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  841, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Cordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
permit  number  89-192-01. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment]  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and.  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Calgene,  Inc.,  of  Davis.  Cahfomia,  has 
submitted  an  application  for  a  permit  for 
release  into  the  environment,  to  field 
test  cotton  plants  genetically  engineered 
to  tolerate  the  herbicide  Bromoxynil 
The  field  trial  will  take  place  in 
Molokai,  Hawaii. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
cotton  plants  under  the  conditions 
described  in  the  Calgene,  Inc., 
application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  any  significant  impact 
on  the  quality  of  the  human 
enviroimient. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by 
Calgene,  Inc.,  as  well  as  a  review  of 
other  relevant  literature,  provide  the 
public  with  documentation  of  APHIS' 
review  and  analysis  of  the 


environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  siunmarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  for  herbfci4e  tolerance  has 
been  inserted  into  the  cotton  genome.  In 
nature,  genetic  material  contained  in 
chromosomes  can  only  be  transferred  to 
other  sexually  compatible  flowering 
plants  by  cross-pollination.  In  this  field 
test,  the  introduced  gene  cannot  spread 
to  other  plants  by  cross-pollination 
because  the  field  test  plot  is  at  a 
sufficient  distance  away  from  any 
compatible  plants  with  which  cotton 
plants  may  cross-pollinate. 

2.  Neither  the  herbicide  tolerance  gene 
by  itself,  nor  its  gene  product  confers  on 
cotton  plants  any  plant  pest 
characteristics.  Traits  that  lead  to 
weediness  in  plants  are  polygenic  and 
cannot  be  conferred  by  adding  a  single 
herbicide  tolerance  gene. 

3.  The  mocro-organism  Klebsiella 
pneumoniae  subsp.  ozaenae  from  which 
the  herbicide  tolerance  gene  was 
isolated  is  not  a  plant  pest  and  is  widely 
distributed  in  the  environment  as  a 
common  soil  inhabitant 

4.  In  nattire.  the  herbicide4olerance 
gene  does  not  provide  the  tran^facmed 
cotton  plants  with  any  measurable 
selective  advantage  over 
nontransformed  cotton  plants  in  their 
ability  to  disseminate  or  to  become 
established  in  the  environment 

5.  The  vector  (tumor  inducing  Ti- 
plasmid)  used  to  transfer  the  herbicide 
tolerance  gene  to  cotton  plants  has  been 
evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk  in  this  field  test  The  vector, 
although  derived  from  a  DNA  sequence 
of  a  known  plant  pest  has  been 
effectively  disarmed;  that  is,  genes  that 
are  necessary  for  producing  plant 
disease  have  been  removed  from  the 
vector.  The  vector  has  been  tested  and 
shown  to  be  nonpathogenic  to  plants. 
The  vector  acts  by  delivering  the  genes 
into  the  chromosomal  DNA  where  the 
genes  are  stably  incorporated. 

6.  The  vector  agent  Agrobacterium 
tumefaciens,  the  bacterium  that  was 
used  to  deliver  the  vector  DNA 
containing  the  herbicide  tolerance  gene 
into  the  plant  cell  is  a  well  known  plant 
pest  and  has  been  effectively       \ 
eliminated  with  an  appropriate     \ 


^ 


antibiotic  and  is  no  longer  associated 
with  the  transformed  cotton  plants. 

7.  Generally,  the  movement  of  the 
introduced  gene(8)  is  not  possible  except 
by  poUination  of  compatible  flowering 
plants.  Cotton  plants  are  generally  self- 
pollinators  and  are  not  wind-pollinated. 
Because  cotton  plants  in  rare  instances 
are  insect-pollinated,  the  test  plants  are 
surrounded  by  100  feet  of  border  rows  to 
prevent  cross-pollination. 

8.  Bromoxynil  is  an  herbicide  that 
rapidly  degrades  in  the  environment  It 
has  been  shown  to  be  less  toxic  to 
animals  than  many  herbicides 
commonly  used. 

9.  The  size  of  the  field  test  is  very 
small  (238  feet  wide  by  378  feet  long) 
and  is  biologically  isolated  from  any 
species  of  wild  plants  and  animals  by  a 
surrounding  area  of  cultivated  land. 

10.  The  experimental  plot  is  located 
on  a  private  ranch  and  has  good 
physical  security. 

"The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq.]. 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 


Implementing  NEPA  (44  FR  50381-50384, 
August  2a  1979.  and  44  FR  51272-51274, 
August  31. 1979). 

Done  in  Washington,  DC,  this  13th  day  of 
November  1989. 
James  W.  dosser. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(Fit  Doc.  89-26958  Filed  ll-lS-89;  8:45  am) 
BILUNO  CODE  S41»-M-« 

[Docket  No.  89-189] 

Receipt  of  a  Permtt  Appncation  for 
Release  Into  ttie  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  two  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 
FOR  FURTHER  INFORMATION  CONTACT 

Mary  Petrie,  Program  Analyst 


Application 
No. 


89-278-01 
89-278-02 


AppNcsnt 


Monsanto  Agricultural  Company...2„ 
Monsanto  AgricuRiral  Company — 


Date 
received 


10-05-89 


10-05-89 


Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permit  Unit  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  844. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
G^etic  Engineering  Which  are  Plant 
Pnts  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment),  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regtilations.  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Organism 


Tomato  ptanU  garteticaRy  engineered  for  Insect  resistance  using  Bad- 

tis  Ihunngiensfs  var.  kurstaki. 
Tomato  plants  geneticaHy  engineered  for  insect  resistance  using  Bact- 

lus  thunngiansis  var.  kurstaki. 


FnWIeM 
location 


Florida. 
Florida. 


Done  in  Washington,  DC  this  13th  day  of 
November  1989. 
fames  W.  Closser, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  89-26959  Filed  11-15-89;  8:45  am] 

BILUNQ  COOE  3410-34-11 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Electronic  Instrumentation  Tedinical 
Advisory  Committee;  Closed  Meeting 

A  meeting  of  the  Electronic 
Instnmientation  Technical  Advisory 
Committee  will  be  held  December  6  and 
7, 1989  9  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617F,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 


respect  to  technical  questions  which 
effect  the  level  of  export  controls 
applicable  to  electronics  and  related 
equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  coimnents 

by  the' public. 

3.  Discussion  of  the  following 

Commodity  Control  List  Numbers: 

•  1521 — Amplifiers  and  related 
equipment 

•  1522— Lasers 

•  1529 — Electronic  equipment  for 
testing  and  measuring 

•  1531 — Frequency  synthesizers 

•  1534 — Flatbed  microdensitometers 

•  1541 — Cathode-ray  tubes 

•  1553 — X-ray  systems,  flash 
discharge 

•  1556— Optical  elements  and 


elements  for  optical  tubes 
•  1572 — Recording/reproducing 
equipment 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
deahng  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto.  The  general  session  of 
the  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  on  issues 
pertinent  to  export  regulations  for 
commodities  within  the  responsibility  of 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  the 
materials  be  forwarded  two  weeks  prior 
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to  the  meeting  date  to  the  following 
address:  Lee  Ann  CarpenterjTechnical 
Support  Staff.  OTPA/BXA.  Room  4069A. 
U.S.  Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  pubhc  meetings 
found  in  section  10(a)(l]  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of^ 
Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  pubhc  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  room  6628, 
U.S.  Department  of  Commerce, 
Washinjgton,  DC.  For  further  information 
or  copies  of  the  minutes  please  call  Lee 
Ann  Carpenter  at  (202)  377-2583. 

Dated:  November  13, 1989. 
Betty  Anna  FerreQ. 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analysis. 
[PR  Doc.  89-26924  Filed  11-15-69;  8:45  am] 

nUMO  CODE  3S10-0T-II 


Laser  and  Opto-Electronie 
Subcommittee  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Laser  and  Opto- 
Electronic  Subcommittee  of  the 
Electronic  Instnmientation  Technical 
Advisory  Committee  will  be  held 
December  5, 1989, 9  a.m.,  in  the  Herbert 
C.  Hoover  Building,  room  1617F.  14th 
Street  &  Constitution  Avenue  NW., 
Washington,  DC.  The  Subcommittee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  lasers  and 
related  equipment  and  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  Section  10(d)  of  the  Federal 


Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  pubhc  meetings 
found  in  section  10(a)(1)  and  (a)(3],  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
pubhc.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  pubHc  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  FaciHty,  room  6628, 
U.S.  Department  of  Commerce, 
Washiiigton,  DC.  For  further  information 
or  copies  of  the  minutes  please  call  Lee 
Ann  Carpenter,  202-377-2583. 

-,,^^  Dated:  November  13, 1989. 
Betty  Anne  Ferrell, 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analysis. 
[PR  Doc.  89-26925  Filed  11-15-89;  8:45  am] 

BIUJNQ  COOC  3S10-OT-4I 


International  Trade  Administration 

Exporters'  Textile  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  on 
December  7, 1989.  The  meeting  will  be 
from  2:00  to  4:00  p.m.  in  room  3407  at  the 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

The  Committee  advises  Department  of 
Commerce  officials  on  textile  and 
apparel  export  issues. 

Agenda:  Report  on  conditions  in  the 
export  market;  review  of  Office  of 
Textiles  and  Apparel  export  expansion 
activities;  and  other  business. 

The  meeting  will  be  open  to  the  public 
with  a  limited  nimiber  of  seats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  William 
Dawson  (202/377-4324). 

Dated:  November  9, 1989. 
PtiiUp  |.  MarteUo, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  89-26927  Filed  11-15-89;  8:45  am] 

BIUJNO  COOC  3510-O(t-ll 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 


whether  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactiired  in  the  United  States. 

Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washmgton,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
4:00  p.m.  in  Room  2841.  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number  89-147R.  Applicant 
University  of  Hawaii  at  Manoa,  Hawaii 
Institute  of  Geophysics,  2525  Correa 
Road,  Honolulu,  HI  96822.  Instrument- 
FTIR  Spectrometer  System,  Model  DA3. 
Manufacturer  Bomem,  Canada.  Original 
notice  of  this  resubmitted  application 
was  pubhshed  in  the  Federal  Register  of 
June  1, 1989. 

Docket  Number  89-250.  Applicant: 
U.S.  Department  of  Energy,  New 
Brunswick  Laboratory,  9800  South  Cass 
Avenue,  Bldg.  350,  Argonne.  IL  60439. 
InstrumenL  Mass  Spectrometer,  Model 
PlasmaQuad  PQ  2  Plus.  Manufacturer 
VG  Instruments  Group,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  trace  elements  in  a 
matrix  consisting  primarily  of  uranium 
or  plutonium  during  research 
concentrated  on  the  development  of  high 
accuracy-high  precision  methodology  for 
the  analysis  of  elemental  impurities. 
Application  Received  by  Commissioner 
of  Customs:  October  10. 1989. 

Docket  Number  89-251.  Applicant- 
Knox  College,  2  South  Street  Galesburg. 
IL  61401.  Instrument:  Electron 
Microscope.  Model  JEM-IOOSX, 
Manufacturer  JEOL,  Inc,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  studying  biological  specimens 
in  conjunction  with  the  following 
ongoing  research: 

(1)  The  immune  and  pathological 
responses  in  marine  invertebrates 
focusing  on  comparing  structure  and    ^ 
function,  origin  and  development  of 
circulating  cells  in  the  coelomic  cavity. 

(2)  Studies  of  the  impact  of  stress 
upon  the  normal  activities  and  growth  of 
cells  focusing  on  understanding  how 
plant  cells  regulate  normal  cellular 
protein  synthesis  during  heat  shock. 

(3)  Study  of  the  effects  of  alcohol  at 
the  cellular  level  in  the  fruit  fly, 
Drosophila  melanogaster. 

The  instrument  will  also  be  used  for 
educational  purposes  in  various  biology 
courses.  Application  Received  by 
Commissioner  of  Customs:  October  10, 
1989. 

Docket  Number  89-252.  Applicant 
University  of  Pennsylvania.  Physiology 
Department,  School  of  Medicine,  B-405 


/ 
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Rich  Bldg.  6085,  Philadelphia.  PA  19104. 

Instrument:  Hybrid  Piezo-Manipulator, 
Model  PM  20N.  M^tfiufacturer 
BiomediziQische  Instnim^^  West 
Germany.  Intended  ^sejm  instnmient 
will  be  used  for  studies  of  biological 
cells  from  frog  skin  and  the  ciliary  body 
of  the  rabbit  eye  in  vitro.  The  objectives 
of  the  research  are  to  (i)  identify  the 
transfer  mechanisms  responsible  for 
absorption  and  secretion  of  salt  and 
water  across  model  biological  systems, 
(ii)  clarify  the  mechanisms  for  regulating 
absorption  and  secretion,  and  (iii)  test 
the  effectiveness  of  drugs  in  altering 
those  processes.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  courses  Physiology  1111, 
Independent  Study  and  Physiology  570, 
Techniques  in  Cell  and  Molecular 
Physiology.  Application  Received  by 
Commissioner  0  Customs:  October  12, 
1989.  ♦ 

Docket  Number  89-253.  Applicant  La 
JoUa  Cancer  Research  Foundation,  10901 
N.  Torrey  Pines  Road,  La  Jolla.  CA 
92037.  Instrument  Mass  Spectrometer, 
Model  VG  70-250SE.  Manufacturer  VG 
Analytical,  Ltd..  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  elucidate  the  molecular  weights 
and  sequences  of  carbohydrates  and 
peptides  in  various  research  projects 
that  require  high-mass  range  mass 
spectrometry  including  fast  atom 
bombardment-mass  spectrometry.         '' 
Application  Received  by  Commissioner 
ofO^stoms:  October  17. 1989. 

Ddcket  Number  89-254.  Applicant 
Catholic  University  of  America, 
Vitreouf  State  Laboratory,  Suite  400 
Hannanljall,  620  Michigan  Avenue  NE^ 
Washing^bn,  DC  20064.  Instrument  FTIR 
Spectrometer,  Model  DA3.18. 

Mant^icturer  Bomem,  Inc.,  Canada. 
Intended  Use:  The  instrument  will  be 
used  to  collect  and  study  collision 
induced  spectra  of  nonpolar  gases, 
Uquids  and  solids.  The  properties 
studied  in  these  activities  are  molecular 
motions  and  interactions  in  the 
materials.  In  addition,  the  instrument 
will  be  used  in  the  training  of  graduate 
students.  Application  received  by 
Commissioner  of  Customs:  October  17, 
1989. 

Docket  Number  89-255.  Applicant 
University  of  Wisconsin-Madison, 
Department  of  Anthropology,  Madison, 
WI 53706.  Manufacturer  Finnigan  Corp., 
West  Germany.  Intended  Use:  The 
instrument  will  be  used  for  research  in 
reconstructing  the  diets  of  individuals 
through  analysis  of  the  stable  isotope 
ratios  of  carbon  and  nitrogen  in  bone 
collagen.  In  addition,  the  instrument  will 
be  used  in  teaching  courses  in 
paleonutrition  and  bone  chemistry. 


Application  Received  by  Commissioner 
of  Customs:  October  18, 1989. 

Docket  Number  89-256.  Applicant 
NASA,  Lewis  Research  Center,  21000 
Brookpark  Road,  Qeveland,  OH  44135. 
Instrument  Scanning  Electron 
Microscope,  Model  JSM-840A. 
Manufacturer  JEOL,  Inc.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  in  the  development  of  new  high 
temperature  materials  for  aerospace 
propulsion.  Of  particular  interest  are  the 
characterization  of  the  interfaces 
between  fibers  and  matrices  in 
advanced  composites,  and  the 
precipitates  in  new  intermetallic 
compounds  being  developed  as  matrices 
for  metal  matrix  composites. 
Application  Received  by  Commissioner 
of  Customs:  October  20. 1989. 
Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-26826  Filed  11-15-89;  8:45  am] 

BILUNQ  CODE  3510-OS-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Tampa/St  Petersburg, 
Florida 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ACnom:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $216,776 
for  the  project  performance  of  04/1/90  to 
03/31/91.  The  MBDC  will  operate  in  the 
Tampa /St.  Petersburg,  Florida. 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $184,280  in  Federal  Funds  and 
a  minimum  of  $32,516  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  estabUshment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 


accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  fall 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  indiyji^ualfl  and 
organizations;  the  retfourc^  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  a  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
appUcations  December  15, 1989. 
Applications  must  be  postmarked  on  or 
before  December  15. 1989. 

ADDRESS:  U.S.  Department  of 
Commerce,  Atlanta  Regional  Office, 
Minority  Business  Development  Agency, 
1371  Peachtree  Street  Suite  505,  Atlanta, 
Georgia  30309.  404/347-4091. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L  Eccles,  Regional  Director  of 
the  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Note:  A  pre-application  conference  to 
assist  all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce.  Minority 
Business  Development  Agency,  1371 
Peachtree  Street.  NE.  Suite  505,  Atlanta, 
Georgia.  Thursday.  November  30, 1989,  at 
9:00  a.m. 

(11.800  Minority  Busineu  Development 
Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  9. 1989. 
Carlton  L.  Socles, 

Regional  Director,  Atlanta  Regional  Office. 
(FR  Doc.  69-26908  Filed  11-15-89;  8:45  am] 
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Business  Development  Center 
Applications;  Mlnneapolls/St  Paul. 
Minnesota  ^ 

agency:  Minority- Business 
Development  Agency.  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estiamted  at  $165,000  in 
Federal  funds  and  a  minimum  of  $29,118 
in  non-federal  contributions  for  the 
budget  period  April  1. 1990  to  March  31. 
1991.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof.  The  MBDC  will 
operate  in  the  Minneapolis/St.  Paul 
geographic  service  area.  The  award 
number  of  this  MBDC  will  be  05-10- 
90001-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
j'^oo^djnate  and  broker  public  and 
privatfe  resources  on  behalf  of  minority 
indivJofials  and  firms;  offer  a  full  range 
of  management  and  techncial 
assistance;  and  serve  as  a  conduit  of 
infonhation  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addres^ng  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 


MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour.  MBDCs 
will  charge  chent  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  December  22, 1989. 
AppUcations  must  be  postmarked  on  or 
before  December  22. 1989. 
address:  Chicago  Regional  Office, 
Minority  Business  Development  Agency. 
55  East  Monroe  Street.  Suite  1440. 
Chicago.  Illinois  60603.  312/353-0182. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega,  Regional  director.  Chicago 
Regional  Office. 
SUPPUEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovemment  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  11, 1989. 
David  Vega. 

Regional  Director,  Chicago  Regional  Office. 
[PR  Doc.  89-26909  Filed  11-15-69:  8:45  am] 

BIUJNO  CODE  3S1I>-21-«I 


National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  a  public  hearing  and 
request  for  comments. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  will  resume  the 
public  hearing  scheduled  for  September 


21. 1988  (54  FR  35524]  on  the 
management  measures  for  the 
development  of  the  Queen  Conch 
Fishery  Management  Plan,  which  was 
cancelled  because  of  Hurricane  Hugo. 
Oral  and  written  presentations  will  be 
accepted. 

DATES:  Written  comments  will  be 
accepted  until  December  31, 1989. 

The  pubUc  hearing  will  be  scheduled, 
as  follows:  December  19, 1989,  7:30  p.m.. 
St.  Thomas.  U.S.V.I. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  Caribbean  Fishery 
Management  Council,  Suite  1108,  Banco 
de  Ponce  Building,  Hato  Rey,  Puerto 
Rico  00918-2577. 

The  hearing  will  be  held  at  the 
following  location:  St.  Thomas, 
U.S. V.I. — Legislature  Building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Miguel  A.  Rolon,  Executive  Director. 
Caribbean  Fishery  Management 
Council.  800-766-5926. 

Dated:  November  9. 1989. 

Richaid  H.  Schaefer. 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  89-26900  Filed  11-15-89:  8:45  am] 

BIUJNQ  COOC  MIO-Za-M 


Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council  will  hold  a  public 
meeting  on  December  6-7. 1989.  at  the 
Dunes  Manor  Hotel.  28th  Street  and  The 
Ocean.  Ocean  City,  MD.  The  Council 
will  begin  meeting  on  December  6. 1989, 
at  8  a.m..  and  will  adjourn  during  the 
afternoon  of  December  7.  The  Council 
will  discuss  striped  bass  management, 
receive  a  report  from  the  Squid/ 
Mackerel/Butterfish  Committee,  and 
discuss  other  fishery  management  and 
administrative  matters.  The  public 
meeting  may  be  lengthened  or  shortened 
depending  upon  progress  on  the  agenda. 
The  Council  also  may  hold  a  closed 
session  (not  open  to  the  public)  to 
discuss  employment  and/or  national 
security  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Bryson.  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115.  Federal  Building.  300  South 
New  Street.  Dover.  DE  19901;  telephone: 
(302)  674-2331. 


J 
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Dated  N«veml>er  8, 1968. 
David  S.  Qmtiii, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  No  bona! 
Marine  Fisheries  Service. 
[FR  Doc  89-26872  Filed  11-15-69;  8:4$  am) 

BIUJNQ  COOC  »10-2>-M 

South  Atlantic  Fishery  Management 
Council;  Postponement  of  PubOc 
Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  public  meeting  on  November  8, 
1989,  of  the  South  Atlantic  Fishery 
Management  Council's  Shark  Advisory 
Panel,  previously  published  at  54  FR 
41602,  to  be  held  at  the  South  Atlantic 
Council's  headquarters  (address  below), 
has  been  postponed.  The  postponement 
will  allow  the  South  Atlantic  Council  to 
review  the  draft  Secretarial  Shark 
Fishery  Management  Plan  at  its 
December  2, 1989,  public  meeting,  at  its 
headquarters. 

Information  regarding  rescheduling  of 
the  Shark  Advisory  Panel  pubhc  meeting 
will  be  published  in  the  Feideral  Re^Mat 
8t  a  later  date. 

FOR  MONE  INFOmiATION  CONTACT: 
Carrie  R.  F.  Knight,  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council.  One  Southpark 
Circle.  Suite  306,  Charleston,  SC  29407, 
telephone:  (803)  571-4366. 

Dated:  November  9, 1989. 
David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  89-26873  Filed  11-15-89;  8:45  am] 
BIUJNO  COOC  wio-aa-H 


South  Atlantic  Fishery  Management 
Counclt;  PubUc  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (SAFMC)  will  hold 
a  joint  pubhc  meeting  with  the  Gulf  of 
Mexico  Fishery  Management  Council 
(GMFMC).  and  the  two  Council 
Committees  also  will  hold  pubUc 
meetings  during  the  week  of  November 
27  through  December  2. 1989,  at  the 
Town  and  Country  Iim,  2008  Savannah 
Highway,  and  at  the  SAFMC's 
headquarters  (address  below). 

SAFMCs  Committees 

The  Red  Ehiim  Committee  will  meet 
on  November  28, 1989,  from  1  p jn..  to  5 
p  jn.  The  Personnel  Committee  will 


begin  its  meeting  on  November  29  at  8 
a.mM  with  a  closed  session  (not  open  to 
the  public),  to  discuss  employment 
matters.  A  public  meeting  of  the  King 
and  Spanish  Mackerel  Committee  will 
follow,  and  will  adjourn  at  5  p.nL  These 
meetings  will  take  place  at  the  SAFMC's 
headquarters. 

The  Snapper-Grouper  Committee  will 
meet  on  Dedember  1  at  8  a.m.  Meetings 
of  the  Spiny  Lobster,  Finance.  Habitat 
and  Enviroiunental  Protection,  and 
Swordfish  Committees  will  follow. 
Adjournment  is  at  6  pan.  The  meetings 
will  take  place  at  the  Town  and  Country 
Irm. 

The  Swordfish  Committee  will  meet 
again  on  Saturday,  December  2  from  8 
a.m.,  to  10  a.m.,  at  the  SAFMCs 
headquarters. 

SAFMC 

The  Council  will  meet  at  its 
headquarters  on  Saturday,  December  2 
from  10:30  a.m..  to  5  p.m*.  to  review 
reports  of  the  Executive,  Finance.  Spiny 
Lobster,  Snapper-Groilper,  Swordfish, 
Habitat  and  Environmental  Protection, 
Law  Enforcement  and  Red  Drum 
Committees.  It  also  will  review  the  draft 
Secretarial  Shark  Fishery  Management 
Plan.  In  a  closed  session  (not  open  to  the 
pubhc),  the  Council  will  discuss       . 
employment  matters  as  a  result  of 
recommendations  of  the  Personnel, 
Advisory  Panel  Selection,  and  Scientific 
and  Statistical  Selection  Committees. 

GMFMC  Committees 

The  Shark  Management  Committee 
will  meet  on  November  27. 1989.  from  2 
p.m..  to  5:30  p.m.  The  Budget  Committee 
will  meet  on  November  28  at  8  a.m., 
followed  by  meetings  of  the  Reef  Fish 
Management  and  the  Mackerel 
Management  Committees.  Adjournment 
is  at  5:30  p.m.  The  Habitat  Protection 
Committee  will  meet  on  November  29 
from  8  a.m.,  to  9:30  a.m. 

GMFMC 

The  Council  will  meet  on  November 
29  from  9:45  a.m..  to  5  p.m..  at  the  Town 
and  Country  Inn,  to  spiraint  Council 
committee  members,  review  the  Shark. 
Reef  Fish.  Habitat  Protection,  and 
Budget  Committees'  reports,  and  receive 
the  enforcement  and  director's  reports. 
The  Council  also  will  hold  a  closed 
session  (not  open  to  the  pubUc]  to 
discuss  employment  issues. 

Joint  SAFMC/GMFMC  Meeting      , 

The  two  Cotmcils  will  meet  on 
November  30  from  8:30  a jn.,  to  5  p.m..  at 
the  Town  and  Country  Inn.  to  discuss 
mackerel  issues,  and  to  receive  a  report 


regarding  tfie  international  Commission 
for  the  Conservation  of  Atlantic  Tuna. 

A  detailed  agenda  Mdll  be  available  to 
the  pubUc  on  or  about  November  14, 
1989.  For  more  information  about  the 
SAFMC  meeting  agenda  contact  Carrie 
R.  F.  Knight,  PubUc  Information  Officer. 
South  Atlantic  Fishery  Management 
Coimcil,  One  Southparic  Circle,  Suite 
306.  Charieston,  SC  29407;  telephone: 
(803)  571-4366. 

For  more  information  about  the 
GMFMC  meeting  agenda  contact  Wayne 
F.  Swingle,  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard.  Suite 
881.  Tampa.  FL;  telephone:  (813)  228- 
2815. 

Dated:  November  9. 1989. 
David  S.  Crastiii, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  89-26875  Filed  11-15-89;  8:45  am] 

BHJJNQ  CODC  3610-22-41 


COMMITTEE  FOR  T>IE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Limit  for 
Certain  Cotton,  Man-Made  Hber ,  SHk 
Blend  and  Other  Vegetable  FMmt 
TextHe  Products  Produced  or 
Manufactured  In  Burma 

November  9. 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  estabUshing  a 

limit  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  hmit,  refer  to  the 
Quota  Status  Reptorts  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPLEMENTARY  INFORMATKHC 

Autliority:  Executive  Order  11651  of  March 
3, 1972,  as  amended  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1954). 

A  copy  of  the  current  bilateral 
agreement  between  the  Governments  of 
the  United  States  and  the  Socialist 
Republic  of  the  Union  of  Burma  is 
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available  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
A^airs.  U.S.  Department  of  State,  (202) 
647-1998. 

A  description  of  the  textile  and 
appai'el  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Philip  J.  Maitello. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  9. 1989. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  aa 
amended  (7  U.S.C.  1954);  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  25. 1987  and 
September  11, 1987,  between  the 
Covemments  of  the  United  States  and  the 
Socialist  Republic  of  the  Union  of  Burma;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit  \ 

effective  on  January  1, 1990,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  Hber,  siU(  blend  and 
other  vegetable  fiber  textile  products  in 
Categories  340/341/640/641/840,  produced  or 
manufactured  in  Burma  and  exported  during 
the  twelve-month  period  which  begins  on 
January  1, 1990  and  extends  through 
December  31, 1990.  in  excess  of  the  following 
restraint  limit: 


Category 

12-montt»  limit 

340/341/640/641/840 

297.754  dozen  of  wtilch 

not  more  ttian  238.203 

dozen  shall  be  in 

Categones  340/640/ 

840 

Imports  charged  to  this  category  limit  for 
the  period  January  1. 1989  through  December 
31. 1989  shall  be  charged  against  the  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  direcUve. 

The  limit  is  subject  to  adjustment  in  the 
future  pursuant  to  the  provisions  of  the 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and  the 
Socialist  Republic  of  the  Union  of  Burma. 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  6 
U.S.C.  553(a)(l}. 

Sincerely, 
Philip  J.  NfarteUo. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[7R  Doc.  89-20928  Filed  11-15-89;  8:45  am] 

MLUNO  COOE  3510-ON-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade;  Proposed 
Amendments  Relating  to  Locational 
Price  Differentials  Applicable  to 
Deliveries  on  the  Soyt>ean  Meal 
Futures  Contract 

aoency:  Commodity  Futures  Trading 

Commisson. 

ACTION:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  Chicago  Board  of  Trade 
("CBOT"  or  "Exchange")  has  submitted 
proposed  amendments  to  the  soybean 
meal  futures  contract  changing  the  price 
differentials  ourently  applicable  to 
deliveries  made  in  four  of  the  contract's 
existing  five  non-par  delivery  territories. 
The  proposed  amendments  also  will 
establish  an  automatic  mechanism  for 
annually  determining  the  locational 
price  differentials  applicable  to  futures 
deliveries  of  soybean  meal  at  regular 
shipping  plants  located  in  non-par 
delivery  territories.  In  accordance  with 
section  5a(12)  of  the  Commodity 
Exchange  Act  and  acting  pursuant  to  the 
authority  delegated  by  Conunission 
Regulation  140.96.  the  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  this  proposal  is  of 
major  economic  significance.  On  behalf 
of  the  Commission,  that  this  proposal  is 
of  major  economic  significance.  On 
behalf  of  the  Commission,  the  Division 
is  requesting  comment  on  this  proposal. 
DATE:  Comments  must  be  received  on  or 
before  December  18, 1989. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  CBOT  soybean  meal 
futures  contract 


FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Linse.  Division  of  Economic 
Analysis.  2033  K  Street,  NW., 
Washington,  DC  20581,  telephone  (202) 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Under 
the  soybean  meal  futures  contract's 
current  terms,  the  delivery  area  is 
divided  into  six  distinct  deUvery 
territories.  Each  delivery  territory  is 
assigned  a  price  differential  which  is 
applicable  to  the  deUvery  of  soybean 
meal  at  any  regular  shipping  plant 
located  in  that  territory.  The  par 
delivery  territory  is  the  central  territory 
(which  includes  Illinois  and  Kentucky). 
The  non-par  delivery  territories  and 
their  associated  price  differentials 
currently  are:  the  Northeast  territory 
(which  includes  Indiana  and  Ohio)  at  a 
$3.50  per  ton  premium;  the  Mid  South 
territory  (which  includes  Tennessee  and 
Arkansas  and  parts  of  Mississippi  and 
Alabama)  at  a  $4.50  per  ton  premium; 
the  Missouri  territory  at  a  $2.50  per  ton 
discount;  the  Eastern  Iowa  territory 
(which  includes  approximately  the 
southeastern  quadrant  of  Iowa)  at  a 
$7.00  per  ton  discount;  and  the  Northern 
territory  (which  includes  that  part  of 
Iowa  not  in  the  Eastern  Iowa  territory) 
at  a  $9.00  per  ton  discount.  The  current 
terms  of  the  contract  do  not  specify  a 
procedure  for  routinely  changing  the 
contract's  locational  price  differentials. 

The  proposed  amendments  to  the 
soybean  meal  futures  contract  will 
reduce  the  premium  for  the  Northeast 
territory  from  $3.50  to  $3.00  per  ton. 
reduce  the  discount  for  the  Missouri 
territory  from  $2.50  to  $2.00  per  ton, 
reduce  the  discount  for  the  Eastern  Iowa 
territory  from  $7.00  to  $6.00  per  ton.  and 
reduce  the  discount  for  the  Northern 
territory  from  $9.00  to  $7.00  per  ton. 
Under  die  proposed  amendments, 
futures  deliveries  made  from  regular 
shipping  plants  located  in  the  Mid  South 
territory  will  continue  to  receive  a 
premium  of  $4.50  per  ton. 

The  proposed  amendments  also  will 
establish  a  method  for  automatically 
adjusting,  on  an  annual  basis,  the 
locational  price  differentials  applicable 
to  futures  deliveries  in  non-par  delivery 
territories.  Under  the  terms  of  the 
proposal,  the  price  differential 
applicable  to  deliveries  in  each  non-pu 
delivery  territory  will  change  by  no 
more  than  one  dollar  per  ton  ($100  per 
contract  of  100  tons)  from  year  to  year 
when  changes  are  required.  Changes 
will  not  necessarily  be  required  in  each 
year.  Adjustments  to  territorial 
differentials  will  be  calculated  by  the 
Exchange  and  pubUshed  by  September 
15  of  each  year  for  applicadon  to  all 
deUveries  made  in  the  subsequent 


\ 


calendar  year.  The  boundaries  of  the 
contract's  existing  deUvery  territories 
will  not  be  changed. 

Under  the  proposal,  the  discounts 
established  automatically  each  year 
imder  the  Exchange's  regulations, 
applicable  to  deliveries  in  each  territory 
in  which  deUveries  are  at  a  discount  to 
the  contract  price,  wiU  be  increased 
(decreased)  by  fifty  cents  per  ton 
whenever  (1)  the  average  ratio  of  the 
number  of  soybean  meal  shipping 
certificates  outstanding  relative  to 
regular  soybean  meal  processing 
capacity  in  that  territory  is  two  or  more 
times  (one-half  or  less)  the  average  ratio 
for  all  other  territories  combined,  or  (2) 
when  this  certificates/capacity  ratio  for 
the  par  Central  territory  is  one-half  or 
less  (two  or  more  times)  the  certificates/ 
capacity  ratio  for  all  other  territories 
combined.*  Conversely,  for  each 
territory  in  which  deUveries  are  at  a 
premium  to  the  contract  price,  the 
premium  will  be  decreased  (increased) 
by  fifty  cents  per  ton  under  the 
conditions  described  in  (1)  and  (2) 
above.  The  adjustment  for  a  particular 
non-par  territory  for  the  following  year 
will  be  one  dollar  per  ton  if  both  of  the 
above  conditions  are  met.  In  addition, 
no  adjustment  in  the  price  differential 
for  any  non-par  territory  for  the 
foUowing  year  wiU  be  made  if  the 
weekly  average  of  outstanding  CBOT 
soybean  meal  shipping  certificates  is  300 
or  less  in  all  deUvery  territories 
combined.  In  all  cases,  deUvery  in  the 
Central  territory  wiU  be  at  par. 

The  CBOT  indicates  that  the  proposed 
new  price  differentials  wiU  more 
accurately  reflect  the  current  cash 
market  differentials  for  soybean  meal  in 
the  contract's  delivery  area.  The 
Exchange  indicates  that,  in  determining 
the  proposed  new  differentials,  it 
considered  soybean  meal  cash  price     ' 
data,  surveys  of  the  views  of  soybean 
meal  users  and  shippers,  and  the 
opinions  of  the  members  of  the  CBOTs 
Soybean  Meal  Committee.  The  CBOT 
indicates  that,  based  on  its  analysis  of 
this  information,  the  proposed  new  price 
differentials  are  consistent  with  the  cash 
market  price  relationships  within  the 
contract's  deUvery  area. 

According  to  the  Exchange,  the 
proposed  method  for  automaticaUy 
adjusting  soybean  meal  futures  price 
differentials  will  result  in  differentials 
that  consistently  reflect  the  differentials 


'  The  certificatet/capacity  ratio*  described  atiove 
would  be  calculated  using  an  average  of  the  number 
of  soybean  meal  shipping  certificates  that  are 
reported  outstanding  on  a  weekly  basis  during  • 
soybean  crop  year  (Scptentber  1  through  August  31). 
Soybean  meal  processing  capacity  would  be  based 
on  the  maximom  24  hour  soybean  meal  production 
capacity  of  tegular  CBOT  shipping  plants. 


observed  in  the  imderlying  cash  market. 
In  addition,  the  Exchange  expects  the 
amended  rules  to  enhance  convergence 
of  cash  and  futures  prices  for  aU 
deUvery  territories  while  achieving  an 
equitable  distribution  of  deUveries 
throughout  the  deUvery  area.  The 
Exchange  also  beUeves  that 
implementation  of  the  proposed 
amendments  will  result  in  certain 
benefits  including  the  foUowing: 
objective  rather  than  subjective 
determination  of  appUcable 
differentials,  shortened  lag  time 
between  determination  and 
implementation  of  necessary  changes  in 
differentials,  and  gradual  adjustment  of 
differentials. 

The  Exchange  intends  to  make  the 
proposed  amendments  effective  for  all 
soybean  meal  futiu%s  contracts  Usted 
after  Commission  approval. 

The  Commission  is  seeking  comment 
on  the  proposed  amendments  noted 
above.  In  particxilar,  the  Commission  is 
requesting  comment  on  the  extent  to 
which  the  proposed  new  differentials  for 
the  Northeast  Missouri,  Eastern  Iowa 
and  Northern  deUvery  territories  reflect 
cash  market  price  differences  for  aU 
potential  deUvery  locations  in  each  of 
these  territories.  In  addition,  the 
Commission  is  requesting  comment  on 
the  extent  to  which  the  proposed 
method  for  automatically  adjusting  the 
soybean  meal  contract's  locational 
delivery  differentials  wiU  result  in 
differentials  that  reflect  cash  market 
pricing  relationships  within  the 
contract's  deUvery  area. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futiires  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  part  145  (1987)).  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOL  Privacy  and  Sunshine  Acts 
CompUance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.a 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary. 
Commodity  Futures  Trading 


Commission.  2033  K  Street  NW.. 
Washington.  DC  by  the  specified  date. 

Issued  in  Washington,  DC  on  November  9, 
1989. 

Steven  Manaster. 
Director 
[FR  Doc  89-28861  FUe^  ll-lS-89: 8:45  am] 

MLUNQ  COOC  SSSt-Ot-M 


DEPARTMENT  OF  DEFENSE 

Department  #1  the  Army 

Closed  Meeting;  Army  Science  Board 

In  accordance  with  section  10(a)(2)  of 
the  Federed  Advisory  Committee  Act 
(Pub.  L  92-463),  aimouncement  is  made 
of  the  foUowing  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB),  Army. 

Dates  of  Meeting:  4-5  December  1989. 

Time  of  Meeting:  0800-1700  hours 
each  day. 

Place:  Aberdeen  Proving  Ground. 
Maryland. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Toxic  and  Hazardous 
Waste  Management  wiU  conduct  its 
next  meeting  at  which  time  proprietary 
and  classified  materiel  wiU  be 
discussed,  and  the  draft  of  a  final  report 
wiU  be  formulated.  This  meeting  is 
closed  to  the  pubUc  in  accordance  with 
section  552b(c)  of  Title  5,  U.S.C., 
specificaUy  subparagraph  (1)  thereof, 
and  title  5,  U.S.C,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  SaUy  Warner,  may  be  contacted 
for  further  information  at  (202)  605-0781. 
Sally  A  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  89-28911  Filed  11-15-89;  8:45  am] 

BiUJiM  COOC  S71ft-«-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  foUowing  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  6-7  December  1989. 

Time:  0800-1600,  6  Dec  89.  Ft  Rucker,  AL, 
0830-1530.  7  Dec  89,  St  Louis,  MO. 

Place:  Fort  Rucker,  Alabama  and  St.  Louit, 
Missouri. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Army  Analysis  will  convene  to 
determine  the  type  and  extent  of  analysis 
done  during  the  development  and  atsetsment 
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of  requiremenU  for  aviation  material  systenu 
and  force  structure.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  title  5.  U.S.C. 
Appendix  2.  subsection  10(d).  The  classified 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
0781/0782. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  89-26932  Filed  11-15-89;  8:45  am] 

BIUJNQ  CODE  J710-S-M 


DEPARTMEffT  OF  EDUCATION 

Proposed  Information  Coflection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  OHice  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  198a 

DATE  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  18, 1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Office, 
Department  of  Education.  Office  of 
Management  and  Budget.  728  {ackson 
Place,  NW.,  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  E  Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY-iNEemiATiON:  Section 
35U.o{-thePaperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 


The  Director.  Office  of  Information 
Resources  Management  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Frequency  of 
collection:  (4)  The  affected  public:  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  November  9. 1989. 

Cailoa  U.  Rice, 

Director  for  Office  of  Information  Resourcet 
Management 

[FR  Doc  89-26906  FUed  11-15-89;  8:45  am] 

BHJJMO  COOC  4000-01-11 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Application  for  Drug-Free 
Schools  and  Commimities  Programs — 
Educational  Personnel  and  Training 
Grants. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments:  non-profit  institutions. 

Reporting  Burden: 

Responses:  500. 

Burden  iiours:  12.000. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  application  will  be 
used  by  State  and  local  educational 
agencies  to  apply  for  funding  under  the 
Drug-Free  Schools  and  Communities 
Act.  The  Department  uses  the 
information  to  make  grant  awards. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Instructions  for  Performance 
Status  Report — Magnet  Schools 
Program. 

Frequency:  Aimually. 

Affected  PubUc  State  or  local 
government 

Reporting  Burden: 

Responses;  54 

Burden  Hours:  182. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  a 

Abstract  Grantees  are  required  to 
submit  a  performance  report  under  the 
Magnet  School  Program.  Hie 
Department  uses  this  information  to 


monitor  compliance  with  terms  and 
conditions  of  the  grant  awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Performance  Report  for  the 
Removal  of  Architectural  Barriers  to  the 
Handicapped. 

Frequency:  Annually. 

Affected  Public:  State  and  local 
government 

Reporting  Burden: 

Responses:  57. 

Burden  Hours:  29. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  performance  report  will 
be  used  by  State  educational  agencies 
who  receive  grants  imder  the  Removal 
of  Architectural  Barriers  to  the 
Handicapped  Program.  The  Department 
uses  the  information  to  monitor  the 
performance  of  the  grantees. 

[FR  Doc.  89-26906  Filed  11-1S-89: 8:45  am] 

NJJMQ  COM  4000-S1-II 


DEPARTMENT  OF  ENERGY 

Advisory  Commtttao  on  Nudaar 
Facility  Safety 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA).  fPub.  L  92-463)  and  in 
accordance  with  section  101-6.1015  tide 
41  Code  of  Federal  Regidations  and 
following  consultation  with  the 
Committee  Management  Secretariat 
General  Services  Administration  (GSA), 
notice  is  hereby  given  that  the 
Department  of  Energy  (DOE)  Advisory 
Committee  on  Nuclear  Facility  Safety 
(ACNFS)  has  been  renewed  for  a  2  year 
period  ending  November  13, 1991. 

The  ACNFS  provides  advice  and 
recommendations  to  the  Secretary  of 
Energy  on  the  safety  of  the  Department's 
nuclear  production  and  utilization 
fadhties.  Such  facilities  include  the 
Department's  production  reactors,  test 
reactors,  research  reactors,  and 
associated  nuclear  processing  facihties. 
The  Committee  is  composed  largely  of  . 
recognized  experts  in  the  field  of  nuclear 
energy  from  outside  the  Department 
and  are  appointed  by  the  Secretary  of 
Energy. 

The  Committee  members  are  chosen 
to  ensure  an  appropriately  balanced 
representation  of  the  industry  and  users 
affected,  including  those  of  residential 
commercial  and  industrial  consumers, 
and  where  appropriate,  from  state  and 
local  governments  and  state  regulatory 
utility  commissions.  The  ACNFS 
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membership  is  made  up  of  professionals 
who  work  in  the  private  and  academic 
sectors,  reside  in  various  parts  of  the 
country,  and  specialize  in  a  wide  array 
of  disciplines  within  or  pertinent  to  the 
nuclear  energy  field.  Membership  and 
representation  of  all  interests  %vill 
continue  to  be  determined  in  accordance 
with  the  requirements  of  the  Federal 
Advisory  Act  and  section  624(b)  of  the 
DOE  Organization  Act  (Pub.  L  95-91) 
and  implementing  regulations. 

The  renewal  of  the  ACNFS  has  been 
determined  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
DOE  by  law.  The  Committee  will 
continue  to  operate  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  the  DOE 
Organization  Act  (Pub.  L  95-91),  and  the 
GSA  Final  Rule  on  Federal  Advisory 
Committee  Management  and  the 
implementing  regulations. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 
from  Elinor  Donnelly  at  (202)  586-3448. 

Issued  at  Washington,  DC  on  November  13, 
1989. 

Howard  H.  Raikot, 

Advisory  Committee,  Management  Officer. 
[FR  Doc.  8^26962  Filed  11-15-89;  8:45  am] 
BIUJNQ  COOE  MSO-ei-H 


Fadaral  Enargy  Regulatory 

WIMIIIIIISSIUII 

(Docket  Nos.  Of 89-285-001,  et  at] 

Crater  LaK@  ^  umoer  Co^  at  at;  Electric 
Rata,  Smell  Power  (^^oduction,  and 
Intartockirtg  Directorate  FUinga 

November  8, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Crater  Lake  Lumber  Co. 

[Docket  No.  QF89-285-O01] 
On  October  23. 1989.  Crater  Lake 

Lumber  Co.  (Applicant)  of  HC  67  Box 
307,  Chiioquin,  Oregon  97624,  submitted 
for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  in  Klamath  County, 
Oregon.  The  facility  consists  of  a  boiler 
and  a  back-pressure  steam  turbine 
generator.  Thermal  energy  recovered 
from  the  facility  is  utilized  for  drying 
liunber  and  space  heating.  The  electric 
power  production  capacity  of  the  facility 
is  2500  KW.  The  primary  source  of 


energy  is  wood  waste  in  the  form  of 
wood  chips,  planer  shavings,  bark  and 
sawdust  Operation  of  the  facility  began 
in  February  1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Virginia  Turbo  Power  Systems-II,  LP. 

[Docket  No.  QF89-20&-001] 

On  October  26, 1989,  Virginia  Turbo 
Power  Systems-n,  LP.  (Applicant),  of 
P.O.  Box  1396,  Houston,  Texas.  77251, 
submitted  for  filing  an  apphcation  for 
recertification  of  a  facihty  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Unionville, 
Orange  County,  Virginia.  The  facility 
will  consist  of  a  combustion  tiu-bine- 
generator,  a  heat  recovery  boiler,  a 
condensing-extraction  steam  turbine 
generator,  a  gas  to  water  heat 
exchanger,  a  steam  to  water  heat 
exchanger  and  a  hot  water  storage  tank. 
Thermal  energy  from  the  facility  will  be 
sold  to  Battiefield  Farms,  Ina  for  use  in 
heating  an  existing  11.8-acre  greenhouse 
located  adjacent  to  the  cogeneration 
facility.  The  maximum  net  electric 
power  production  capacity  of  the  facility 
will  be  129,151  KW.  The  primary  energy 
source  will  be  natural  gas.  Installation 
was  scheduled  to  commence  during  the 
fourth  quarter  of  1989. 

The  original  application  was  filed  on 
March  24, 1989,  and  granted  on  July  26, 
1989  (48  FERC  |  62,076).  The 
recertification  is  requested  due  to  an 
ownership  change  of  the  facility. 
Jefferson  Energy  Company,  an  indirect 
wholly  owned  subsidiary  of  SCE  Corp, 
an  electric  utility  holding  company,  will 
have  50%  ownership  interest  in  the 
facility. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arkansas  Power  ft  Light  Co. 

[Docket  No.  ER9O-28-000J 

Take  notice  that  Arkansas  Power  & 
Light  Company  (AP&L)  filed  on 
November  3, 1989  revised  Page  6  of 
Appendix  A  to  the  Transmission  Service 
Agreement  with  the  City  of  Hope, 
Arkansas,  that  was  initially  filed  on 
October  19. 1989. 

Appendix  A  to  the  Agreement 
contains  a  formula  transmission  rate. 
The  revision  represents  a  technical 
correction  changing  the  operational  sign 


in  front  ef  variable  ITCWO  in  the  rate 
formula  from  a  plus  (-f)  to  a  minus  (— ). 
Comment  date:  November  22. 1989.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

4.  Pacific  Gas  and  Electric  Ca 

[Docket  No.  ER90-49-000] 

Take  notice  that  on  October  31, 1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  as  a  rate 
schedule  a  contract  with  the  City  of 
Santa  Clara,  California  (Santa  Clara) 
entitied  "Settlement  Agreement 
Concerning  FERC  Docket  No.  E-7777- 
000  (II),  et  al.  Between  the  Pacific  Gas 
and  Electric  Company  and  the  City  of 
Santa  Clara  Providing  For  Transmission 
and  Support  Services"  (Settlement 
Agreement)  dated  September  22, 1989. 
The  Settiement  Agreement  and  its 
appendices  contain  rates  and  charges 
for  firm  and  as-available  transmission 
service,  support  services  and  optional 
replacement  power  proposed  to  be  sold 
to  Santa  Clara  by  PG&E. 

Service  would  commence  on  January 
1, 1990  and  continue  for  up  to 
approximately  17  years,  subject  to 
possible  termination  no  earlier  than 
April  1, 1997.  PG&E  would  provide  to 
Santa  Clara:  (a)  Up  to  25  MW  of  firm 
transmission  service  between  the 
Nevada-Oregon  border  and  PG&E's  • 
Midway  Substation,  and  between 
Midway  and  the  border  (b)  up  to  22 
MW  (coincident  schedule)  of  as- 
available  transmission  service  from 
Midway  Substation  to  Santa  Clara's 
point  of  delivery  and  from  Santa  Clara 
resources  to  PG&E's  service  area  to 
Midway;  and  (c)  supf>ort  and 
replacement  power  services  in  the  event 
of  curtailed  or  terminated  transmission 
service. 

Copies  of  this  filing  were  served  upon 
Santa  Clara  and  the  Public  Utilities 
Conunission  of  the  State  of  California  as 
well  as  other  participants  in  this  docket 

Comment  date:  November  22, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  UtiliCorp  United  Inc 

[Docket  No.  ES90-8-000] 

Take  notice  that  on  November  3, 1989, 
UtiliCorp  United  Inc.  ("Applicant")  file 
an  application  with  the  Federal  Energy 
Regulatory  Commission 
("Conunission"),  pursuant  to  section  204 
oflhe  Federal  Power  Act  seeking 
auUiority  to  issue,  from  time  to  time,  up 
to  and  including  $200  million  of 
unsecured  notes,  final  maturities  no 
later  than  December  31, 1992. 

Comment  date:  December  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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C  CaroUna  Power  ft  Light  Co. 

(Docket  No.  ER89-124-aOO| 

Take  notice  that  on  November  3. 1989. 
Carolina  Power  ft  Light  Company 
(CP&L)  filed  revisions  to  Appendix  C 
and  Exhibit  C  and  Exhibit  No.  1  to  the 
Amendment  to  the  Interchange 
Agreement  between  CP&L  and  Duke 
Power  Company  (Duke)  dated  March  20, 
1987  (CP&L  Rate  Schedule  FPC  No.  45 
and  Duke  Rate  Schedule  FPC  No.  10). 
The  revisions  which  included  spreading 
CP&L's  daily  transmission  rate  over  Id 
hours  per  day  in  order  to  calculate 
CP&L's  hourly  transmission  rate  and 
capping  CP&L's  charges  for  hourly 
transmission  service  at  the  daily  rate 
per  KW  times  the  highest  amount  (KW) 
transmitted  in  any  hour  of  the  day  being 
made  in  response  to  a  Commission's 
Staffs  directive.  CP&L  is  also 
unilaterally  filing  updated  rates  for 
production  demand  and  transmission 
use  based  on  1989  projecting  costs. 
These  changes  are  requested  to  become 
effective  on  the  date  the  Commission 
accepts  this  filing. 

Comment  date:  November  22. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Soutliem  California  Edison  Company 

[Docket  No.  ERSO-58-000] 

Take  notice  that  on  November  7, 1989, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing,  the 
following  Letter  Agreement  No.  3: 
Letter  Agreement  No.  3  to  the  Edison-SMUD. 
Power  Sale  Agreement  Between  Southern 
California  Edison  Company  (Edison)  and 
Sacramento  Municipal  Utility  District 
(SMUD) 

The  Letter  Agreement  amends  the 
Edison-SMUD  Power  Sale  Agreement  to 
extend  to  date  by  which  SMUD  is  to 
advise  Edison  that  SMUD  has  made 
satisfactory  transmission  arrangements 
for  its  purchase  from  Edison  to 
November  3a  1989. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  November  22. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pacific  doing  business  as  Padfh: 
Power  ft  Light  Co.  Utah  Power  ft  Light 

[Docket  No.  ER90-57-000] 

Take  notice  that  PacifiCorp,  doing 
business  as  Pacific  Power  &  Light,  on 
November  6, 1989,  tendered  for  filing,  in 
accordance  with  section  35.13  of  the 
Commission's  Regulations,  Amendment 
No.  1  to  Contrac;  No.  87-LAC>-298  and 
supplement  No.  25  to  Contract  No.  14- 
06-400-2537  between  PacifiCorp  and  the 


United  States  Department  of  Energy, 
Western  Area  Power  Administration 
(Western).  These  contracts  are  both  part 
of  the  PacifiCorp/Pacific  Power  ft  Light 
Company's  Rates  Schedule  No.  45. 

PacifiCorp  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  change  to 
become  effective  August  29, 1989,  this 
date  being  consistent  with  the  effective 
dates  of  the  Contracts. 

Copies  of  the  filing  were  Bu(}plied  to 
the  Wyoming  PubUc  Service 
Commission  and  Western. 

Comment  date:  November  22, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  CasheU. 
Secretary. 

[PR  Doc.  69-28882  Filed  11-15-88;  8:45  am] 
BiLUNa  cooc  ■ri7-oi-« 


[Docket  Na  QF87-237-001] 

Midland  Cogeneration  Venture  Limited 
PartnersNp;  Application  for 
Commission  Recertiflcation  of 
Qualifying  Status  of  a  Cogeneration 
Facility  and  Petition  for  Temporary 
Waiver  of  Operating  and  Efficiency 
Standards 

November  9, 198a 

On  November  2, 1989,  Midland 
Cogeneration  Venture  Umited 
Partnership  (Applicant)  of  100  Progress 
Place,  Midland.  Michigan  48640 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  On  November  7, 1989. 
.^pplicant  submitted,  as  an 
"accompaniment  to  the  apphcation,  a 
petition  for  temporary  waiver  of  the 
operating  and  efficiency  standards  for 


qualifying  cogeneration  facilities 
contained  in  {  292.205  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittals  constitute  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  100  Progress  Place, 
Midland,  Michigan  48640.  The  facility 
consists  of  12  combustion  turbine  ) 

generators,  12  heat  recovery  boilers-of^ 
which  six  are  equipped  for 
supplementary  firing,  an  extraction/ 
condensing  steam  turbine  generator,  and 
a  back-up  extraction/condensing  steam 
turbine  generator.  The  primary  energy 
source  is  natural  gas.  Thermal  energy 
recovered  from  the  facility  will  be  used 
by  Dow  Chemical  Company  for  process 
uses  and  space  heating.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  approximately  1.393.7  MW. 

Certification  on  the  original 
application  was  issued  on  March  12, 
1987  (38  FERC  \  61.244  (1987)).  The 
recertification  is  requested  due  to  (1) 
inclusion  of  the  above  referenced  back- 
up steam  turbine  generator,  (2)  changes 
in  the  partnership  agreement,  and  (3) 
changes  in  provisions  of  agreements 
providing  for  the  transfer  of  assets  to  the 
Partnership.  CMS  Midland  (CMS)  a 
wholly-owned  subsidiary  of  Consumer 
Power  Company,  an  electric  utility,  will 
have  an  ownership  interest  in  the 
facility.  Applicant  states  that  CMS's 
equity  interest  in  the  facility  will  not 
exceed  50%.  The  temporary  waiver  of 
the  operating  and  efficiency  standards  is 
requested  for  the  period  June  2, 1989 
through  December  31. 1969. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  no 
later  than  November  28,  2989  and  most 
be  served  on  the  Applicant.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoU  D.  CaaheH, 
Secretary. 

(FR  Doc.  89-28883  Filed  tl-15-a9:  8:45  amj 
BtLUNQ  COOC  trir-oi-i 
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(Docket  No*.  CP90-204-000.  et  tL\ 

Tennessee  Gas  PtpeUne  Co^  et  aL; 
Natural  Qas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company     . 
[Docket  No.  CP90-204-000] 

November  8, 198a 

Take  notice  that  on  October  31, 1989. 
Tennessee  Cas  Pipeline  Company, 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  In  Docket  No.  CP90- 
204-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Cas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Kimball 
Resources,  Inc.  (Kimball),  a  gas 
marketer,  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fiiUy  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that,  pursuant  to  a 
transportation  agreement  dated 
September  22, 1989,  it  proposes  to 
transport  up  to  25,000  Dt.  per  day  of 
natural  gas  for  Kimball.  Tennessee 
further  states  that  the  agreement 
provides  for  it  to  receive  the  gas  bom 
various  existing  receipt  points  located  in 
Louisiana,  offshore  Louisiana,  Texas, 
offshore  Texas  and  Mississippi  and  to 
redeliver  the  gas  to  various  existing 
points  of  delivery  located  in  Louisiana. 
Mississippi,  Tennessee  and  Texas. 
Kimball  has  informed  Tennessee  that  it 
expects  to  have  the  full  25.000  Dt 
transported  on  an  average  day  and. 
based  thereon,  estimates  that  9,125.000 
Dt  would  be  transported  annually. 
Tennessee  advises  that  the  service 
commenced  October  7, 1989.  as  reported 
in  Docket  No.  ST90-253-000  (filed 
October  27, 1989),  pursuant  to  \  2M.22Z 
of  the  Commission's  Regulations. 

Comment  date:  December  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  npe  Line  Company 
[Docket  No.  CP90-19e-000] 
November  8. 1989. 

Take  notice  that  on  October  31, 1989. 
United  Gas  I^pe  line  Company. 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  a  request  with  the 
Commission  in  Docket  No.  CP90-196- 
000  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  permission 
and  approval  to  abandon  a  meter 
station  used  to  measure  natural  gas 
volumes  delivered  to  South  Coast 


Sugars,  Ina  (South  Coast),  a  direct 
industrial  sales  customer,  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP82-430-000  pursuant  to 
section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  request  which  is  open  to 
public  inspection. 

United  states  that  it  proposes  to 
abandon  its  meter  station  at  Homeplace 
Settlement  Lafourche  Parish,  Louisiana, 
because  South  Coast  requested  United 
to  terminate  its  natural  gas  deliveries  as 
of  December  31, 1988.  United  also  states 
that  its  proposed  abandonment  of 
measuring  facilities  would  not  cause  an 
inconvenience  for  its  other  customers. 

Comment  date:  December  26. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  tiiis  notice. 

3.  United  Gas  IHpe  Line  Company 

[Docket  Na  CP90-213-OOOJ 
November  8, 1989. 

Take  notice  that  on  November  2, 1969, 
United  Gas  Pipe  Line  Company, 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP90- 
213-000  a  request  pursuant  to  i  157.205 
of  the  Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Texican  Natxiral 
Gas  Company  (Texican),  a  marketer  of 
natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  Na  CP88-6- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  requests  authorization  to 
transport  on  an  interruptible  basis,  up 
to  a  maximum  of  20,600  MMBtu  of 
nattiral  gas  per  day  for  Texican  from 
receipt  points  located  in  Louisiana, 
Offshore  Louisiana  and  Texas  to 
dehvery  points  located  in  Louisiana. 
United  anticipates  transporting  an 
annual  volume -of  7,519,000  MMBtu. 

United  states  that  the  transportation 
of  natural  gas  for  Texican  commenced 
September  20, 1989,  as  reported  in 
Docket  Na  ST90-14»-00a  for  a  120-day 
period  pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  United  in 
Docket  No.  CF>88-6-00a 

Comment  date:  December  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 
[Docket  No.  CPgO-209-000] 
November  8, 1989. 

Take  notice  that  on  November  2, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP90-209-000  a 
request  pursuant  to  {  157.205  of  the 


Commission's  Regulations  for 
authorization  to  provide  transportation 
on  behalf  of  Texaco  Gas  Marketing  Ina 
(Texaco)  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-e- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  \ 

United  requests  authoriz^on  to 
transport,  on  an  interruptible  basis,  up 
to  maximum  of  360,500  MMBtu  of 
natural  gas  per  day  for  Texaco  from 
receipt  points  located  In  Louisiana, 
Mississippi  and  Texas  to  delivery  points 
located  in  Louisiana  and  MississippL 
United  anticipates  transporting,  on  an 
average  day  36a500  MVffitu  and  an 
annual  volume  of  131,582.500  MMBtu. 

United  states  that  the  transportation 
of  natural  gas  for  Texaco  commenced 
September  12. 1969,  as  reported  in 
Docket  No.  ST90-150-00a  for  a  120-day 
period  pursuant  to  {  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  United  in 
Docket  Na  CP68-«-000. 

Comment  date:  December  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Questar  Pipeline  ComiMoy 
[Docket  No.  CP9a-lS4-00 
November  8, 19aa 

Take  notice  that  on  October  31, 19691 
Questar  Pipeline  Company  (Questar),  79 
South  State  SUwt  Salt  Lake  City,  Utah 
84111,  filed  in  Docket  Na  CP90-184-000 
a  request  pursuant  to  1 157.205  of  the 
Commission's  Regulations  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  for  NGC  Transportation  Ina 
(NGC),  under  Questar's  blanket 
certificate  issued  In  Docket  No.  CP88- 
650-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Questar  proposes  to  transport,  on  an 
interruptible  basis,  up  to  20.000  MMBtu 
equivalent  on  a  peak  day,  20.000  MMBtu 
equivalent  on  an  average  day  and 
7,300.000  MMBtu  equivalent  on  an 
annual  basis  for  NGC.  It  is  stated  that 
Questar  would  receive  the  gas  at 
existing  points  on  Questar's  system  and 
would  deliver  equivalent  volumes  at  an 
interconnection  with  NGC.  It  is 
explained  that  the  transportation  service 
commenced  September  27, 1968,  under 
the  automatic  authorization  provisions 
of  9  284.223  of  the  Commission's 
Regulations,  as  reported  in  Dodcet  No. 
ST90-87. 
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Comment  date:  December  26. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  IHpe  Line  Company 

Docket  No.  CP90-211-000] 
November  a,  1989. 

Take  notice  that  on  November  2, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  Bled  a  request  for  authorization  at 
Docket  No.  CP90-211-000,  pursuant  to 
Sections  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  to  provide  interruptible 
transportation  service  on  behalf  of 
Transworld  Oil  U.S.A.,  Inc., 
(Transworld)  a  marketer  of  natural  gas, 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-4-000,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  states  that  under  the 
interruptible  gas  transportation 
agreement  dated  September  11, 1989, 
between  United  and  Transworld,  United 
proposes  to  transport  a  maximum  daily 
quantity  of  103,000  MMBtu.  It  is  stated 
that  gas  would  be  received  from  receipt 
points  in  the  States  of  Texas, 
Mississippi,  and  Louisiana  to  deliveiy 
points  in  the  States  of  Texas. 
Mississippi,  and  Alabama.  United  also 
states  that  the  estimated  daily  and 
annual  quantities  would  be  103,000  and 
37,595.000,  respectively.  El  Paso  further 
states  that  transportation  service 
commenced  September  30, 1989,  as 
reported  in  Docket  No.  ST90-160-000. 
pursuant  to  \  284.223(a)  of  the 
Commission's  Regulations. 

Comment  date:  December  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Tennessee  Gas  Pipeline  Company 
[Docket  No.  CP9O-217-0O0J 
November  S,  1989. 

Take  notice  that  on  November  6, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP90- 
217-000  a  request  pursuant  to  {  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a  firm 
transportation  service  for  Tenngasco 
Corporation  (Tenngasco),  a  marketer 
acting  as  agent  for  the  parties  hsted  in 
Exhibit  "D"  to  the  transportation 
agreement,  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-11 5-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
September  18, 1989,  as  amended,  under 
its  Rate  Schedule  FT-A,  it  proposes  to 
transport  up  to  24,000  dekatherms  (dt) 
per  day  equivalent  of  natural  gas  for 
Tenngasco.  Tennessee  states  that  it 
would  transport  the  gas  for  Tenngasco 
from  receipt  points  located  offshore 
Louisiana,  and  in  the  states  of  Louisiana 
and  Texas.  Tennessee  further  states  that 
the  points  of  delivery  are  located  in  the 
states  of  West  Virginia  and  Tennessee, 
and  the  ultimate  points  of  delivery  are 
located  in  the  states  of  Kentucky, 
Tennessee,  Louisiana,  Virginia,  West 
Virginia,  Illinois,  and  Indiana. 

Tennessee  advises  that  service  under 
S  284.223(a)  commenced  October  1. 1989. 
as  reported  in  Docket  No.  ST90-329-000 
(filed  October  31. 1989).  Tennessee 
further  advises  that  it  would  transport 
24.000  dt  on  an  average  day  and 
8.760.000  dt  annually. 

Comment  date:  December  26, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  EI  Paso  Natural  Gas  Company 

(Docket  No.  CPgO-160-000] 
November  8. 1988. 

Take  notice  that  on  October  30. 1989, 
El  Paso  Natxiral  Gas  Company  (El  Paso), 
Post  Office  Box  1492.  El  Paso,  Texas 
79978,  filed  a  request  at  Docket  No. 
CP9O-160-000.  pursuant  to  S  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  interruptible 
transportation  service  for  BridgeCas 
.  U.S~A.,  Inc.  (BridgeGas),  a  gas  marketer, 
under  its  blanket  certificate  issued  at 
Docket  No.  CP88^33-O0a  pursuant  to 
section  7  of  the  Natiu'al  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  for 
authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Pursuant  to  a  transportation 
agreement  dated  June  7, 1969,  El  Paso 
requests  authority  to  transport  up  to 
26.375  MMBtu  of  natural  gas  per  day  for 
BridgeCas.  El  Paso  states  that  the 
agreement  provides  for  it  to  receive  the 
gas  at  various  existing  points  of  receipt 
along  its  system  and  to  redeliver  it  to 
various  existing  points  of  delivery  in 
Oklahoma.  BridgeCas  has  informed  El 
Paso  that  it  expects  to  have  only  10.550 
MMBtu  transported  on  an  average  day 
and.  based  thereon.  El  Paso  estimates 
that  3.85ff.7S0  MMBtu  would  be 
transported  annually.  El  Paso  advises 
that  the  transportation  service 
commenced  on  September  18, 1989,  as 
reported  at  Docket  No.  ST90-155-000, 
pursuant  to  S  284.223(a)  of  the 
Commissions  Regulation. 


Comment  date:  December  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP90-212-000] 
November  8. 1989 

Take  notice  that  on  November  2, 1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  a  request  with  the 
Commission  in  Docket  No.  CP90-212- 
000  pursuant  to  {  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  provide  firm 
transportation  service  on  behalf  of 
Triumph  Natural  Gas  Limited 
Partnership,  a  natural  gas  marketer, 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-6,  all  as  more  fully 
set  forth  in  the  request  which  is  open  to 
public  inspection. 

United  states  that  it  proposes  to 
transport  pursuant  to  their  August  22, 
1989,  agreement  25.173  MMBtu 
equivalent  of  natural  gas  on  peak  and 
average  days,  and  9.188,145  MMBtu 
annually.  United  states  that  it 
commenced  service  on  September  1, 
1989,  under  the  automatic  120-day 
authorization  provisions  of  S  284.223(a) 
of  the  Regulations  as  reported  in  Docket 
No.  ST90-ie2.  United  also  states  that  it 
would  receive  such  gas  at  existing 
interconnections  in  Eugene  Island 
Blocks  37, 38,  57  and  58,  offshore 
Louisiana,  and  deliver  gas  at  existing 
interconnections  for  shipper's  behalf  in 
Pike  County,  Mississippi,  and  St.  Mary 
Parish,  Louisiana. 

Comment  date:  December  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Northwest  Pipeline  Corporation 

[Docket  No.  CP90-157-000] 

November  9. 1989. 

Take  notice  that  on  October  27. 1989, 
Northwest  Pipeline  Corporation 
(Northwest  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CP9O-157-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(19  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Union  Pacific 
Resources  Company  (Union  Pacific),  a 
marketer  and  producer  of  natural  gas, 
imder  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP86-578-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Northwest  proposes  to  transport  up  to 
75,000  MMBtu  equivalent  of  natural  gas 
on  a  peak  day,  100  MMBtu  equivalent  on 
an  average  day  and  36.500  MMBtu 
equivalent  on  an  armual  basis  for  Union 
Pacific.  It  is  stated  that  Northwest 
would  transport  the  gas  through  various 
existing  points  on  Northwest's  system 
and  would  deliver  equivalent  volumes  at 
various  points  in  Wyoming,  Utah, 
Colorado,  and  Idaho. 

It  is  asserted  that  the  service  would 
be  effected  using  existing  facilities  and 
that  no  construction  of  facilities  would 
be  required.  It  is  explained  that  the 
transportation  service  commenced 
September  24, 1989,  under  the  self- 
implementing  authorization  of  5  284.223 
of  the  Commission's  Regulations  as 
reported  in  Docket  No.  ST90-184-000. 

Comment  date:  December  26, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP90-139-0001 
November  9. 1989. 

Take  notice  that  on  October  27. 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1180,  Owensboro. 
Kentucky  42302,  filed  in  Docket  No. 
CP90-139-000.  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
requesting  an  order  permitting  and 
approving  the  abandonment  of  a  3.580- 
foot  segment  of  12-inch  pipeline  located 
in  East  Lake  Palourde  Field,  Assumption 
Parish,  Louisiana,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
wth  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  originally  installed  the 
segment  of  12-inch  pipeUne  to  attadi 
certain  reserves  controlled  by  Union  Oil 
of  California  (Union)  in  East  Lake 
Palourde  Field  pursuant  to  authority 
granted  to  it  by  the  Commission  on 
December  7, 1955,  in  Docket  No.  G-8828 
(14  FPC  480  (1955)).  Texas  Gas  states 
that  the  segment  of  pii>eline  has 
deteriorated  to  the  point  that  it  is  not 
economically  feasible  to  be  refurbished 
for  continued  usage.  Texas  Gas  further 
states  that  Union  has  other  facilities 
located  in  the  immediate  area  which  can 
be  utilized  to  continue  the  deliverance  of 
the  volumes  of  natural  gas  purchased  by 
Texas  Gas  in  the  East  Lake  Palourde 
Field. 

Comment  date:  November  3a  1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  United  Gas  npe  Line  Company 
[Docket  No.  CP90-200-0001 
November  9.1969. 

Take  notice  that  on  October  SO,  1969, 
United  Ges  Pipe  Line  Company  (United). 


P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  and  the  Commission's 
regulations  filed  in  Docket  No.  CP89- 
200-000  an  application  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  and 
delivery  of  natural  gas  for  direct  sale  to 
GAF  Building  Materials  Corporation 
(GAF)  all  as  more  fully  set  forth  in  the 
apphcation  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

It  is  stated  that  United  would 
transport  and  deUver  up  to  1,000  Mcfd  of 
natural  gas  for  direct  sale  to  GAF  in 
Dallas,  Texas,  under  its  interruptible 
Rate  Schedule  No.  88-107. 

United  also  proposes  to  operate  the 
tap  and  metering  facilities  at  the 
delivery  point  which  were  originally 
constructed  pursuant  to  Secton  311  of 
the  Natural  Gas  Policy  Act 

Comment  date:  November  30, 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  United  Gas  Pipe  Line  Compdny 

[Docket  No.  CPgO-21(M)00] 

November  9, 1999. 

Take  notice  that  on  November  2. 1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP90-210-000  a 
request  pursuant  to  {  S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
Texaco  Gas  Marketing.  Inc.  (Texaco),  a 
marketer  of  natural  gas.  under  its 
blanket  certificate  issued  in  Docket  Na 
CP88-^-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

United  states  that  it  proposed  to 
transport  natural  gas  on  behalf  of 
Texaco  itom  various  points  of  receipt 
located  in  Texas,  Louisiana  and 
Mississippi  to  various  points  of  delivery 
located  in  Louisiana.  Texas  and 
Mississippi. 

United  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
on  behalf  of  Texaco  would  be  103.000 
MMBtu  equivalent  103,000  MMBtu 
equivalent  and  37,595.000  MMBtu 
equivalent  of  natural  gas,  respectively. 

United  indicates  that  in  Docket  No. 
ST90-148.  filed  with  the  Commission  on 
October  17, 1989.  it  reported  that 
transportation  service  for  Texaco  had 
begun  under  the  120-day  automatic 
authorization  provisions  of  fi  284.223(a). 


Comment  date:  December  26, 1909,  in 
accordance  nidi  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Florida  Gas  Transmission  Company 

[Docket  Na  CP87-ie6-007] 
November  9, 1989. 

Take  notice  that  on  October  24, 1989, 
Florida  Gas  Transmission  Company 
(FGT).  P.O.  Box  1188,  Houston.  Texas 
77251-1188.  petitioned  the  Commission 
in  Docket  No.  CP87-166-007  to  amend 
the  order  issued  August  13, 1987,  in 
Docket  No.  CP87-166-000.  for 
authorization  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  (NGA)-hS'Bdd  seven 
existing  receipt  poirjls-ttrrts  natural  gas 
transportation  semce  for  Enron 
Industrial  Natural  Gas  Company  (Enron 
Industrial),  a  Hinshaw  pipeline,  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  open  to  public 
inspection. 

FGT  proposes  to  add  two 
interconnections  on  its  pipeline  system 
with  Houston  Pipe  Line  Company  in 
Matagorda  and  Refugio  Counties,  Texas; 
an  interconnection  with  Southern 
Natural  Gas  Company  in  Washington. 
Parish,  Louisiana;  an  interconnection 
with  Texas  Eastern  Transmission 
Corporation  in  St.  Landry  Parish. 
Louisiana;  an  interconnection  with 
Texas  Gas  Transmission  Corporation  in 
Acadia  Parish,  Louisiana;  an 
interconnection  with  Transcontinental 
Gas  Pipe  Line  Corporation  in  Vermihon 
Parish.  Louisiana;  and  an 
interconnection  with  Truckline  Gas 
Company  in  Calcasieu  Parish,  Louisiana. 
FGT  would  add  these  seven 
intercormections  as  receipt  points  to  its 
FERC  Rate  Schedule  X-27  for  servicing 
Enron  Industrial. 

Comment  date:  November  30. 1989,  in 
accordance  with  die  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 

make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
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Take  further  notic*  Ikal,  pursuant  to 
the  authority  contaiaad  la  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatiory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  E'ractice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Onder  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell,  ^ 

Secretary. 

[FR  Doc.  69-28886.  Filed  11-15-89;  8:45  am] 
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[Dockat  Noa.  CP9O-163-000,  at  aL] 

Texas  Gas  Transmission  Corp^  at  aL; 
Natural  Gas  Certiflcats  Rlings 

November  7, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP9O-163-0O0] 

Take  notice  that  on  October  30, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160.  Owensboro. 
Kentucky  42302.  filed,  in  Docket  No. 


CP90-163-000,  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 
and  part  157  of  the  Commission's 
Regulations  thereunder  for  a  certificate 
of  pubhc  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  facilities  to  increase  peak 
withdrawal  capabilities  at  Texas  Gas' 
Midland  Storage  Field,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  proposes  to  add  twenty- 
eight  new  storage  wells  and  install         <^ 
approximately  4.88  miles  of  4-inch  and 
6-inch  diameter  pipeline  in  the  Midland 
Storage  Field.  Texas  Gas  states  that  the 
grant  of  the  authorizations  requested 
will  enable  Texas  Gas  to  increase  the 
peak  day  deliverability  by  100,000  Mcf. 

The  estimated  cost  is  $8,803,720  to  be 
financed  from  funds  on  hand. 

Comment  date:  November  28, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Equitrans.  Inc. 

[Docket  No.  CP90-155-000] 

Take  notice  that  on  October  27, 1989, 
Equitrans,  Inc.  (Equitrans),  4955 
Steubenville  Pike,  Pittsburgh, 
Pennsylvania  15205,  filed  in  Docket  No. 
CP90-1 55-000  a  request  pursuant  to 
S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  gas  on  an  Interruptible  basis 
for  Natural  Gas  Clearinghouse  (NGC) 
under  its  blanket  certificate  issued  in 
Docket  No.  CP8&-553  pursuant  to  section 
7  of  the  Natiiral  Gas  Act  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Equitrans  states  that  it  would  receive 
the  gas  for  NGC  at  various  existing 
points  of  receipt  in  Pennsylvania,  and 
would  redeliver  the  gas  at  various 
existing  delivery  points  located  in 
Pennsylvania. 

Equitrans  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  NGC  would  be  49,000  Mcf  of  natural 
gas,  4,000  Mcf  of  natural  gas  and 
1,460,000  Mcf  of  natiiral  gas. 
respectively. 

Equitrans  indicates  that  in  a  filing 
made  with  the  Conunission  in  Docket 
No.  ST90-159,  it  reported  that 
transportation  service  for  NGC 
commenced  on  September  1. 1988  under 
the  120-day  automatic  authorization 
provisions  of  {  284.223(a). 

Comment  date:  December  22. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  paragraph. 


3.  Southern  Natural  Gas  Company 

[Docket  No.  CP90-175-000] 

Take  notice  that  on  October  30, 1989, 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP90-175-000,  a  request 
pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
sales  tap,  pipeline,  metering  and 
appurtenant  facilities  and  to  provide 
transportation  through  said  facilities  to 
Freeport-McMoRan  Resource  Partners 
Limited  Partnership  (FMRP),  and  end 
user,  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000  and  Docket  No.  CP8&-316-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  theCommission  and 
open  to  public  inspection. 

Southern  states  that  it  proposes  to 
construct  and  operate  approximately 
3.75  miles  of  8-inch  pipeline,  a  meter 
station  and  appurtenant  facilities  in 
order  to  provide  firm  transportation  as 
well  as  interruptible  transportation,  if 
necessary,  to  FMRP  for  use  at  its 
proposed  Sulphur  Mine  to  be  located  in 
Main  Pass  Block  299.  offshore  Louisiana. 
Southern  further  states  that  it  proposes 
to  install  the  facilities  from  Main  Pass 
Block  298  to  Block  299,  offshore 
Louisiana,  at  an  estimated  construction 
and  installation  cost  of  $2,628,970. 
Southern  indicates  that  the  installation 
of  the  proposed  facilities  would  have  no 
adverse  impact  on  its  peak  day  or 
annual  requirements. 

Southern  states  it  would  perform  the 
proposed  firm  transportation  service  for 
FMRP  pursuant  to  a  service  agreement 
dated  August  25, 1989,  under  Southern's 
Rate  Schedule  FT.  Southern  further 
states  that  the  service  agreement 
provides  for  a  maximum  quantity  of 
20,000  Mcf  of  gas  on  a  peak  day  and 
FMRP  anticipates  requesting  the  entire 
20,000  Mcf  of  gas  on  an  average  day 
after  commencement  of  full  mining 
operations,  resulting  in  7.300.000  Mcf  of 
gas  being  transported  on  an  annual 
basis.  Southern  indicates  that  it  would 
perform  the  proposed  interruptible 
transportation  service  for  FMRP 
pursuant  to  a  service  agreement  dated 
August  25, 1989,  under  Southern's  Rate 
Schedule  IT.  Southern  further  indicates 
that  the  service  agreement  provides  for 
a  maximum  transportation  quantity  of 
25,000  MMBtu  per  day.  FMRP  only  will 
use  the  interruptible  transportation  to 
supplement  its  firm  transportation,  if 
necessary,  to  meet  fluctuating  gas 
requirements  and  estimates  that  It.  may 
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require  10,000  MMBtu  of  gas  on  an 
average  day,  it  is  stated.  Southern  states 
that  this  would  result  in  an  estimated 
quantity  of  3,650,000  MMBtu  of  gas  being 
ta'ansported  on  an  annual  basis  pursuant 
to  the  IT  service  agreement.  Southern 
indicates  that  it  would  receive  the  gas 
under  both  agreements  at  various 
receipt  points  located  in  the  offshore 
areas  of  Louisiana  and  Texas  and  in  the 
states  of  Alabama.  Mississippi, 
Louisiana  and  Texas  for  delivery  to 
FMRP  St  the  FMRP  Meter  Station 
located  on  FMRP's  Main  Pass  299 
platform  in  Main  Pass  Block  299, 
offshore  Louisiana. 

Comment  date:  December  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Valero  Interstate  Transmission 

[Docket  No.  CP89-2187-O001 

Take  notice  that  on  September  27, 
1989.  Valero  Interstate  Transmission 
(Vitco).  Post  Office  Box  1569.  San 
Antonio.  Texas  78292,  filed  in  Docket 
No.  CP89-2187-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  the  sales  service  of  natural  gas 
it  provides  to  Natural  Gas  Pipeline 
Company  of  America  (Natural),  made 
under  Victco's  Rate  Schedule  S-1,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Vitco  states  that  by  virtue  of  an 
agreement  between  the  parties,  the 
November  1. 1958,  contract  for  sales  of 
gas  made  to  Natural  terminated  as  of 
July  1, 1989, 

Comment  date:  November  28, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

pocket  No.  CP90-180-000] 

Take  notice  that  on  October  31, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP90-180-000  a  request  pursuant  to 
S  175.205  of  the  Conunission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Acacia  Gas  Corporation  (Acacia),  a 
marketer  of  natural  gas,  under  its 
blanket  authorization  issued  in  Docket 
No.  CP8ft-582-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  would  perform  the  proposed 
interruptible  transportation  service  for 
Acacia,  pursuant  to  an  interruptible 


transportation  service  agreement  dated 
August  24, 1988  (Agreement  No.  IGP- 
1381).  The  transportation  agreement  is 
effective  for  a  primary  term  ending 
September  1, 1989,  and  shall  continue 
month  to  month  thereafter  unless 
terminated  by  five  days  prior  notice  by 
either  party.  Natural  proposes  to 
transport  up  to  a  maximum  of  40,000 
MMBtu  of  natural  gas  per  day  (plus  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS).  Acacia  advised  Nat\iral 
that  the  volume  anticipated  to  be 
transported  on  an  average  day  is  15,000 
MMBtu;  and  based  on  that  average  day 
figure,  the  annual  volume  to  be 
transported  is  5.475.000  MMBtu.  Natural 
proposes  to  receive  the  subject  gas  at 
various  points  located  in  the  states  of 
Arkansas.  Illinois,  Iowa,  Kansas. 
Louisiana,  Offshore  Louisiana.  Texas 
and  Offshore  Texas.  It  is  stated  that  the 
delivery  points  are  located  in  Illinois, 
Oklahoma,  Offshore  Louisiana  and 
Offshore  Texas.  Natural  avers  that  no 
new  facilities  are  required  to  provide  the 
proposed  service.* 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
S  284.223(a)(1)  of  the  Conunission's 
Regulations.  Natural  commenced  such 
self-implementing  service  on  September 
4, 1989,  as  reported  in  Docket  No.  ST90- 
299-000. 

Comment  date:  December  22, 1989,  in 
accordance  vfith  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP9O-202-000] 

Take  notice  that  on  October  31. 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation,  (Transco)  P.O.  Box  1396, 


■  Natural  states  that  Receipt  Point  Nos.  12.  34. 92. 
101. 110. 139. 142, 147. 173.  236.  262.  286,  302.  377,  and 
425  as  listed  In  Exhibit  A  to  the  transportation 
agreement  are  described  therein  as  "proposed' 
points.  Although  these  receipt  points  have  been 
included  in  the  agreement  at  Acacia's  request. 
Natural  states  that  no  agreement  has  been  reached 
concerning  construction.  Natural  further  states  that 
any  necessary  authorizations  wilt  be  obtained  prior 
to  constructing  these  points  and  utilizing  them  for 
service  hereunder.  Natural  also  states  that  Exhibit 
A  incorrectly  lists  the  existing  Receipt  Point  Nos. 
299.  318  and  388  as  "proposed'  points.  According  to 
Natural,  these  points  were  originally  constructed  as 
facilities  to  be  utilized  solely  for  transportation 
authorized  by  section  311  of  the  NGPA  and  subpart 
B  of  part  284.  Natural  avers  that  use  of  Point  Nos. 
318  and  388  for  jurisdictional  service  was  reported 
in  Nattiral's  Annual  Report  for  Blanket  Certificate 
Activities  In  Docket  No.  CP82-402-000  filed  May  t 
1989.  Natural  further  states  that  use  of  Point  No.  299 
for  jurisdictional  service  will  be  reported  in 
Natural's  Annual  Rep>ort  for  Blanket  Certificate 
Activities  which  will  be  filed  on  or  before  May  1. 

199a 


Houston.  "Fexas,  77251  filed  in  Docket 
No.  CP90-202-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  Fine 
Oil  and  Chemical  Company  (Fina), 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-328-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

'Transco  would  perform  the  proposed 
interruptible  transportation  service  for 
Fina,  pursuant  to  a  service  agreement 
dated  July  20. 1989  (System  Contract  No. 
000.3344).  The  term  of  the  service 
agreement  shall  be  effective  as  of  July 
20. 1989.  and  shall  remain  in  force  and 
effect  through  August  19. 1989,  and 
thereafter  tintil  terminated  by  either 
party  upon  at  least  30  days  written 
notice  to  the  other  party.  Treinsco 
proposes  to  transport  on  a  peak  day  up 
to  149,000  dekalherm  equivalent;  on  an 
average  day  up  to  40,000  dekatherm 
equivalent  and  on  an  annual  basis 
14,600,000  dekatherm  equivalent  of 
nat\iral  gas  for  Final.  Transco  proposes 
to  receive  the  subject  gas  at  various 
existing  receipt  points  in  onshore  and 
offshore  Louisiana  and  offshore  Texas. 
Transco  would  then  redeliver  the  gas  at 
various  existing  delivery  points  in 
onshore  Louisiana.  Transco  proposes  to 
charge  the  then  effective,  appUcable 
rates  and  charges  under  its  IT  rate 
schedule.  Transco  avers  there  is  no 
agency  relationship  under  which  a  local 
distribution  company  or  an  affiliate  of 
Fina  would  receive  gas  on  behalf  of 
Fina. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
9  284.223(a)(1)  of  the  Commission's 
Regulations.  "Transpo  commenced  such 
self-implementing  service  on  September 
8. 1989,  as  reported  in  Docket  No.  ST90- 
20-000. 

Comment  date:  December  22. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP9(X-173-000] 

Take  notice  that  on  October  30, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP90-173-000  a  request  pursuant  to 
8  157.205  of  the  Commission's 
Regulations  (18  CFR  157.  205)  for 
auUiorization  to  add  a  delivery  point  for 
service  to  South  Carolina  Pipeline 


il 


47716 Federal  Regjster  /  Vol.  54,  No.  220  /  Thureday.  November  16.  1989  /  Notice« 


Corporation  (South  Carolina)ran 
existing  transportation  customer  of 
Transco,  under  Transco's  blanket 
certitRcate  issued  in  Docket  No.  CP82- 
428-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  nil  as  more  fully 
detailed  in  the  request  which  in  on  file 
with  the  Conunission  and  open  to  public 
inspection. 

Transco  proposes  to  install  the 
additional  delivery  point  on  Transco's 
mainline  in  Anderson,  South  Carolina  in 
order  to  facihtate  the  existing  firm 
transportation  service  for  South 
Carolina  which  Transco  was  authorized 
to  perform  in  Docket  No.  CP88-68-00  et 
ai  It  i8«tatecl\that  the  delivery  point 
wouldoe  deigned  for  a  maximum  of 
12,000  Mcf  per  day  and  that  this  would 
not  affect  South  Carolina's  daily 
entitlement  of  29.300  Mcf  per  day.  It  is 
asserted  that  Transco's  tariff  does  not 
prohibit  the  addition  of  the  delivery 
point  and  that  Transco  has  sufficient 
flexibility  to  accomplish  the  deliveries  at 
the  additional  point  without  detriment  to 
Transco's  other  customers.  It  is 
explained  that  the  end  use  of  the  gas 
would  be  for  residential  and  small 
commercial  markets.  It  is  stated  that 
Transco  would  construct  and  operate  a 
4-inch  hot  tap  and  appurtenant  facilities 
for  the  additional  delivery  point 

Comment  date:  December  22, 1989.  in 
accordance  with  Standard  Para^ph  G 
at  the  end  of  this  notice. 

9.  Northwest  Pipeline  Corporation 

[Docket  No.  0*90-206-000] 

Take  notice  that  on  October  31. 1989,  . 
Northwest  Pipeline  Corporation 
(Northwest).  P.O.  Box  8900.  Salt  Lake 
City.  Utah  84108-0899  filed  in  Docket 
No.  CP9O-206-000  a  request  pursuant  to 
S  S  157.20S  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (IB  CFR  157.205  and 
284.223]  for  authorization  to  transport 
gas  on  an  interruptible  basis  for  Grand 
Valley  Gathering  System  (Grand 
Valley),  a  gatherer  and  reseller,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No  CP86-578-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  or 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Northwest  states  that  pursuant  to  a 
transportation  agreement  dated  October 
21, 1988,  as  amended  on  December  5, 
1988,  it  proposes  to  transport  up  to 
20,000  million  Btu  per  day  of  natural  gas 
for  Grand  Valley.  Northwest  states  it 
would  receive  the  gas  at  any  receipt 
point  on  Northwest's  system  and 
redeliver  the  gas  at  any  delivery  point 
on  Northwest's  system.  Northwest 
estimates  that  the  peak  day  volumes,  v 


average  volumes,  and  annual  volumes 
would  be  20,000  million  Btu,  laOOO 
million  Btu.  and  3,650.000  million  Btu, 
respectively.  It  is  stated  that  Northwest 
has  not  initiated  a  120-day 
transportation  service  for  Grand  Valley 
under  S  284.223(a)  of  the  Commission's 
Regulations. 

Northwest  indicates  that  once  it  is 
authorized  to  provide  the  proposed 
transportation  service,  it  intends  to 
make  a  new  receipt  point  available  by 
constructing  and  operating  a  new  tap 
and  meter  station  on  its  Union  Oil 
transmission  lateral  in  Garfield  County, 
Colorado.  Northwest  states  that  the 
service  would  be  performed  for  a 
primary  term  expiring  on  February  10, 
1995,  but  would  continue  month  to 
month  thereafter  subject  to  termination 
upon  thirty  business  days  written  notice 
by  either  party.  Northwest  proposes  to 
charge  rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  TI-1. 

Comment  date:  December  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP9O-178-000] 

Take  notice  that  on  October  31. 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No  CP90- 
17&-00Q  a  request  piu^uant  to  §  284.223 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transpor  iation 
service  for  BP  Gas  Inc.  (BP),  a  marketer 
of  natural  gas,  under  its  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  would 
transport  natural  gas  for  BP  from 
various  receipt  points  in  Louisiana, 
offshore  Louisiana,  Texas,  offshore 
Texas,  Mississippi,  Alabama,  Ohio  and 
New  York  to  various  interconnections 
between  Tennessee  and  certain  local 
distribution  companies  and  pipelines. 
The  ultimate  delivery  points  are  located 
in  multiple  states. 

Tennessee  states  that  the  maximum 
daily,  average  daily  and  aimual 
quantities  that  it  would  transport  for  BP 
would  be  400,000  dt  equivalent  of 
natural  gas,  400.000  dt  equivalent  of 
natural  gas  and  146,000,000  dt  equivalent 
of  natural  gas,  respectively. 

Tennessee  indicates  that  in  Docket 
No.  ST90-235,  filed  with  the  Conmiission 
on  October  26, 1989,  it  reported  that 
tr^sportation  service  for  BP  had  begun 
(>&  September  28, 1989  under  the  120-day 


.automatic  authorization  provisions  of 
I  284.223(a). 

Comment  date:  December  22. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  ANR  Pipeline  Company 
[Docket  No.  CP9O-140-0O0] 

Take  notice  that  on  October  27. 1989. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP9O-149-O00 
a  request  pursuant  to  S  9  157.205  and 
284.223  of  the  Commission  Regulations 
for  authorization  to  transport  natural 
gas  for  Santanna  Natural  Gas 
Corporation  (Santanna),  under  ANR's 
blanket  certificate  issued  in  Docket  No. 
CP88-532-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Conrniission  and  open  to  public 
inspection. 

ANR  states  that  the  transportation 
service  will  be  provided  pursuant  to  a 
transportation  agreement  dated 
September  1. 1989.  wherein  ANR 
proposes  to  transport  natural  gas  on  an 
interruptible  basis  for  Santanna.  ANH 
states  that  it  would  receive  the  gas  at 
ANR's  existing  points  of  receipt  in  the 
states  of  Oldahoma.  Louisiana,  Texas. 
Wisconsin  and  Kansas  and  the  offshore 
Louisiana  and  Texas  gathering  areas 
and  redeliver  the  gas  for  the  account  of 
Santanna  at  existing  interconnections 
located  in  the  state  of  Wisconsin. 

ANR  proposes  to  transport  on  a  peak 
day  up  to  75,000  delcatherms  (dt),  with 
an  estimated  average  daily  quantity  of 
75,000  dt  On  an  annual  basis,  ANR 
could  transport  up  to  27,375,000  dt 

ANR  also  states  that  no  construction 
of  new  facilities  will  be  required  to 
provide  this  transportation  service. 

ANR  states  that  service  for  Santaima 
under  S  284.223(a)  commenced 
September  16, 1989,  as  reported  in 
Docket  No.  ST90-131-000. 

Comment  date:  December  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  United  Gas  Pipe  Line  Company 
[Docket  No.  CP90-201-000] 

Take  notice  that  on  October  31, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP90-201-000  a 
request  pursuant  to  SS  157.205  and 
157.216  of  the  Conunission's  Regulations 
for  authorization  to  abandon  and 
remove  certain  metering  facilities  used 
to  serve  a  direct  industrial  customer, 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP82-430-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
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is  on  file  with  the  Commission  and  open 
to  pubUc  inspection. 

United  requests  authorization  to 
abandon  and  remove  a  sales  meter 
station,  formerly  serving  Boral  Bricks, 
Inc.  (Boral  Bricks),  located  in  Lincoln 
County,  Mississippi.  It  is  stated  that  the 
meter  station  consists  of  two  positive 
meters,  two  regulators,  a  separator  and 
various  relief  and  other  type  valves. 
United  indicates  that  the  meter  station 
was  certificated  in  Docket  No.  G-232 
and  that  sales  service  to  Boral  Bricks 
was  abandoned  in  Docket  No.  CP86-742. 
United  states  that  Boral  Bricks 
requested  in  a  letter  that  United  remove 
its  faciUtiea. 

United  indicates  that  the  meter  station 
is  located  on  United's  2-inch  line,  now 
serving  Entex,  Inc.  (Entex),  a  local 
distribution  company,  who  resells  gas  to 
Boral  Bricks.  United  states  that  it  does 
not  propose  to  abandon  the  2-inch  line 
serving  Entex,  therefore  the  proposed 
abandonment  would  not  result  in  any 
loss  of  service.  United  further  states  that 
removal  of  the  facilities  would  be 
accomplished  without  detriment  or 
disadvantage  to  its  other  existing 
customers. 

Comment  date:  December  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Equitrans,  Inc. 

[Docket  No.  CP90-152-000) 

Take  notice  that  on  October  27, 1989, 
Equitrans,  Inc.  (Equitrans),  4955 
Steubenville  Pike,  Pittsburgh.  PA  15205, 
filed  in  Docket  No.  CP90-152-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  Under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Consolidated  Fuel  Corporation 
(CFC),  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-553-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  proposes  to  transport  on  an 
interruptible  basis  up  to  1,176  Mcf  of 
natural  gas  on  a  peak  day  for  CFC  1,176 
Mcf  on  an  average  day  and  429,240  Mcf 
on  an  annual  basis.  It  is  stated  that 
Equitrans  would  receive  the  gas  for 
CFCs  account  at  points  on  Equitrans' 
system  in  West  Virginia  and 
Pennsylvania  and  would  deliver 
equivalent  volumes  at  3  points  on 
Equitrans  system  in  Pennsylvania.  It  is 
asserted  that  existing  facilities  would  be 
used  for  the  transportation  service  and 
that  no  construction  of  additional 
facihties  would  be  required.  It  is 
explained  that  Equitrans  commenced 


the  transportation  service  October  1. 
1989,  under  the  self-implementing 
authorization  of  S  284.223  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST90-175. 

Comment  date:  December  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  paragraph. 

14.  ANR  Pipeline  Company 

[Docket  No.  CPgO-148-000] 

Take  notice  that  on  October  27. 1989. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP90-14&-000 
a  request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  transport  natural 
gas  for  Northwestern  Mutual  Life 
Insurance  Corporation  (Northwestern), 
under  ANR's  blanket  certificate  issued 
in  Docket  No.  CP88-532-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

ANR  proposes  to  transport  on  an 
interruptible  basis  up  to  11,200  dt 
equivalent  of  natural  gas  on  a  peak  day. 
11,200  dt  equivalent  on  an  average  day 
and  4,088,000  dt  equivalent  on  an  annual 
basis  for  Northwestern.  ANR  states  that 
it  would  perform  the  transportation 
service  for  Northwestern  under  ANR's 
Rate  Schedule  ITS.  ANR  indicates  that  it 
would  transport  the  gas  from  receipt 
points  in  the  offshore  Louisiana  and 
Texas  gathering  areas,  to  delivery  points 
located  in  Wisconsin. 

It  is  explained  that  the  service 
commenced  September  7, 1989,  imder 
the  automatic  authorization  provisions 
of  S  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST90-134.  ANR  indicates  that  no  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  December  22, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp. 

[Docket  No.  CP90-208-000] 

Take  notice  that  on  November  1. 1989. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street  P.O.  Box  1188,  Houston, 
Texas  77251-1188.  filed  in  Docket  No. 
CP90-20&-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
reassign  natural  gas  deliveries  at  certain 
dehvery  points  for  service  to  Wisconsin 
Power  &  Light  Company  (WP&L),  an 
existing  wholesale  customer,  and  to 
operate  certain  delivery  points  for 


service  to  WP&L  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
PC82-401-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  reassign 
volumes  being  delivered  to  WP&L  at 
Wyocena  and  Poynette,  Wisconsin,  to 
an  existing  delivery  point  serving  the 
community  of  Juda,  Wisconsin.  It  is 
stated  that  Northern  would  reduce 
WP&L's  daily  entitlements  at  Wyocena 
and  Poynette  by  a  total  of  173  Mcf  and 
would  increase  WP&L's  daily 
entitlement  at  Juda  by  173  Mcf.  It  is 
asserted  that  the  reassigimient  of 
volumes  could  be  accomphshed  without 
detriment  to  Northern's  other  customers 
and  that  the  changes  would  all  be  within 
existing  entitlements. 

Northern  also  requests  authorization 
to  operate  and  maintain  two  existing 
delivery  points  for  service  to  WP&L  at 
Juda  and  Platteville,  Wisconsin.  It  is 
stated  that  the  delivery  points  were 
installed  under  Natural  Gas  Policy  Act 
section  311  authorization  for  an  existing 
transportation  service  by  Northern.  It  is 
asserted  that  the  end  use  of  the  gas 
would  be  residential  commercial  and 
industrial,  and  that  in  the  fifth  year  of 
service,  peak  day  dehveries  would  total 
1,377  Mcf  at  Juda  and  2,058  Mcf  at 
Platteville,  and  annual  deliveries  would 
total  325.850  Mcf  at  Juda  and  245.856  at 
Platteville,  It  is  further  asserted  that 
Northern  has  sufficient  capacity  to  make 
the  deliveries  as  proposed  without 
detriment  to  any  other  customers. 

Comment  date:  December  22, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Colorado  Interstate  Gas  Company 
[Docket  No.  CP9O-141-O00] 

Take  notice  that  on  October  27. 1989. 
Colorado  Interstate  Gas  Company 
(GIG).  P.O.  Box  1087.  Colorado  Springs. 
CO  80944.  filed,  in  Docket  No.  CP90- 
141-000,  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
part  157  of  the  Commission's 
Regulations  thereunder  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  facilities  to  increase  peak 
withdrawal  capabilities  at  three  of  CIG's 
existing  storage  fields,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CNG  proposes  to  add  seven  new 
injection/withdrawal  wells,  lay  5.000 
feet  of  4-inch  and  6-inch  diameter 
pipeline  in  the  Flank  Storage  Field;  to 
add  two  new  injection/ withdrawal 
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wells  and  lay  1,600  feet  of  6-inch        / 
pipeline  in  the  Latigo  Storage  Field;  apd 
recomplete  one  observation  well  to  an 
injection/withdrawal  well,  convert  one 
injection/withdrawal  well  to  an 
observation  well  and  install  500  feet  of 
4-inch  pipeline  in  the  Boehm  Storage 
Field  systems,  respectively.  "CIG"  states 
that  the  grant  of  the  authorizations 
requested  will  increase  the  peak  day 
deliverability  of  the  three  storage  fields 
by  a  total  of  53  MMcf  per  day. 

The  estimated  cost  is  $4,251,500  to  be 
financed  &om  fimds  on  hand  and 
internally  generated  cash  from 
operations. 

Comment  date:  November  28, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  prerson 
wishing  to  become  a  party  to  a        * 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

C.  Any  person  or  the  Commission's 


staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  inter\'ention  and  pursuant  to 
S  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  89-26887  Filed  11-15-89;  8:45  am] 

MLLMa  CODE  CTIT-OI-H 

[Docket  Nos.  RP86-169-013,  RP86-105-015, 
RP87-25-003] 

ANR  Pipeline  Co.;  Compliance  Filing 

November  9. 1989. 

Take  notice  that  on  November  6. 1989, 
ANR  Pipeline  Company  (ANR)  filed  a 
certain  revised  tariff  sheets  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  lA.  to 
be  effective  January  1, 1990. 

ANR  states  that  this  filing  is  in 
compliance  with  the  Commission's 
October  6, 1989  order. 

ANR  states  that  copies  of  this  filing 
have  been  served  upon  each  person 
designated  on  the  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  November  17, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  partie..  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lob  D.  Cashell. 
Secretary. 
[FR  Do&  89-26889  Fded  11-15-89;  8:45  am] 

BILUNa  COOC  (TIT-tl-ll 


[Dock«4  No.  TM90-2-32-<M01 

Colorado  Interstate  Gas  C04 
Compliance  Filing 

November  9, 1989. 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("CIG"),  on  November  3, 
1989,  tendered  for  filing  the  following 
tariff  sheets  to  revise  its  FERC  Gas 
Tariff.  Original  Volume  No.  1: 

Second  Re\nsed  Sheet  No.  eiGl2 
Third  Revised  Sheet  No.  61G12-B 

CIG  states  that  the  above-referenced 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
Order  issued  in  this  docket  and  that  the 
filing  reflects  revisions  to  conform  with 
revisions  to  the  tariff  of  Northwest 
Pipeline  Corporation  ("Northwest") 
which  were  approved  by  the 
Commission  on  October  12, 1989,  by  an 
order  issued  on  Docket  Nos.  RP89-219, 
et  al.  49  FERC  ^61,056  (1989). 
Specifically,  CIG's  filing  reflects  a 
reduction  in  the  principal  amount  of 
take-or-lay  buyout-buydown  costs  billed 
to  CIF  by  Northwest  resulting  from 
Northwest's  revision  of  allocation 
factors  for  each  of  its  affected 
customers. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  the  parties  to 
this  proceeding  and  affected  state 
commissions  as  well  as  all  of  QG's  firm 
sales  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc  89-26890  Filed  11-15-89;  8^4S  am] 
MUMQ  COOK  trir-siHi 
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[Docket  Na  TQ90-1-24-000] 

Equltrans,  Inc^  Proposed  Change  In 
FERC  Gas  Tariff 

November  9. 1989. 

Take  notice  that  Equltrans,  Inc. 
(Equitrans)  on  October  31, 1989, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  to  become  effective  December  1, 
1989. 

Thirteenth  Revised  Sheet  No.  10 

Twelfth  Revised  Sheet  No.  14 

Sixth  Revised  Sheet  No.  34 

Alternate  Thirteenth  Revised  Sheet  No.  10 

Alternate  Twelfth  Revised  Sheet  No.  14 

Alternate  Sixth  Revised  Sheet  No.  34 

Equitrans  hereby  submits  its  regularly 
scheduled  Quarterly  Purchased  Gas 
Adjustment  filing  in  accordance  with 
SS  154.308  and  154.304  of  the 
Commission's  regulations  and  Section  19 
of  Equitrans'  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

On  October  11, 1969,  Equitrans  filed 
with  the  Commission  in  Docket  No. 
RP90-10-000  a  request  for  authority  to 
track  the  recovery  of  firm  transportation 
charges  assessed  to  it  by  Texas  Eastern 
Transmission  Corporation  ("TETCO") 
under  Rate  Schedule  FT-1.  Pending  the 
outcome  of  the  filing  Equitrans  hereby 
submits  primary  tariff  sheets  Thirteenth 
Revised  Sheet  No.  10,  Twelfth  Revised 
Sheet  No.  14.  Sixth  Revised  Sheet  No.  34 
to  reflect  these  firm  transportation 
charges  in  its  Quarterly  PGA.  Equitrans 
is  also  filing  alternate  tariff  sheets  and 
workpapers  to  refiect  the  exclusion  of 
firm  transportation  charges  in  the  event 
the  waiver  is  denied. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers,  interested  state 
commissions,  and  upon  each  party  on 
the  service  Ust  of  Docket  No.  CP86-676- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Loto  D.  Cashell. 

Secretary.  ^ 

[PR  Doc  89-26891  FUed  11-15-89:  8:45  am] 

BNJjNa  COOC  sriT-ei-M 

[Docket  No.  TA9O-1-4-O00] 

Granite  State  Gas  Transmission,  Inc; 
Proposed  Changes  in  Rates 

Novemt>er  9, 1989. 

Take  notice  that  on  November  6, 1989, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street, 
Canton.  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  contaiiung  changes  in  rates  for 
effectiveness  on  January  1, 1990: 

Thiity-Second  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  7-B 

According  to  Granite  State,  the 
revised  sales  rates  on  Thirty-Second 
Revised  Sheet  No.  7  reflect  a  ciurent 
adjustment  for  projected  gas  costs 
during  the  first  quarter  of  1990  and  a 
surcharge  for  unrecovered  purchased 
gas  costs.  It  is  further  stated  that  the 
filing  is  Granite  State's  annual 
purchased  gas  cost  filing  in  compliance 
with  S  154.305  of  the  Commission's 
revised  purchased  gas  cost  regulations, 
established  in  Order  Nos.  483  and  483- 
A.  Granite  State  further  states  that  First 
Revised  Sheet  No.  7-B  states  the  Gas 
Research  Institute  surcharge,  effective 
January  1, 1990,  as  authorized  in  Docket 
No.  RP89-187-000  which  is  appUcable  to 
Granite  State's  purchases  of  Canadian 
gas  from  Shell  Canada,  Limited. 

It  is  stated  that  the  proposed  rate 
changes  are  applicable  to  Granite 
State's  wholesale  sales  to  Bay  State  Gas 
Company  and  Northern  Utilities,  Inc. 
Granite  State  further  states  that  copies 
of  its  filing  were  served  upon  its 
customers  and  the  regulatory 
Commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  825 
North  Capitol  Street  NK,  Washington, 
DC  20426,  in  accordance  vtrith  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  30, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lob  D.  Cashell. 

Secretary. 

[FR  Doc  89-26892  Filed  11-15-89;  8:45  am] 

BILUNQ  COOC  triT-OI-M 


[Docket  Na  SA90-2-000] 

Maguire  Oil  Co.;  Petition  for 
Adjustment 

November  9, 1989. 

Take  notice  that  on  October  26. 1989, 
Maguire  Oil  Company  (Maguire)  filed  a 
petition  for  an  adjustment  pursuant  to 
section  502(c)  of  the  Natiu^l  Gas  Policy 
Act  of  1978  (NGPA)  and  Part  385 
(Subpart  K)  of  the  Commission's 
Regulations.  Maguire  requested  the 
Commission  to  waive  the  filing 
requirements  of  8  271.805  in  order  to 
permit  production  from  the  Mayo  #3 
well  located  in  Beaver  County. 
Oklahoma,  to  qualify  as  a  stripper  gas 
well  under  NGPA  section  108  during  the 
following  six  periods;  September  1985- 
December  1985;  July  1986-September 
1986;  November  198&-February  1987; 
April  1987-Iuly  1987;  Octobe'M§87- 
February  1988;  and,  October  1988- 
November  1988.  If  a  stripper  well's 
production  averages  more  than  60  Mcf 
per  production  day  during  any  90-day 
production  period,  it  is  disqualified. 
However,  the  operator  may  file  a 
petition  within  150  days  of  the  end  of  the 
disqualifying  period  to  continue  the 
qualification  iif  the  overproduction  was 
caused  by  certain  specified  reasons 
including  temporary  pressure  buildup. 

Maguire  states  that  the  gas  produced 
was  sold  exclusively  to  Colorado 
Interstate  Gas  Company  (Colorado)  and 
that  the  Oklahoma  Corporation 
Commission's  (OCC)  section  108 
affirmative  determination  for  the  subject 
well  became  final  on  March  12, 1980. 
Maguire  asserts  that  although  it  was 
not^Bed  on  March  1, 1989,  by  Colorado 
that  the  subject  well  exceeded  the 
qualifying  limit  of  60  MCF  per  day  for 
the  90--day  period  beginning  September 
1985,  this  was  the  first  notice  of 
disqualification  that  it  had  received 
regarding  production  from  the  well.  On 
July  27, 1989,  OCC  issued  an  affirmative 
determination  which  concluded  that  the 
increase  in  production  during  the 
periods  of  (Usqualification  was  the 
result  of  the  temporary  pressure  buildup 
resulting  from  a  shutdown  at  the 
purchaser's  request  Maguire  contends 
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that  had  Colorado  met  its  regulatory 
obligations  by  monitoring  production 
and  by  submitting  a  notice  of  the  initial 
overproduction,  Maguire  would  have 
timely  filed  for  a  temporary  pressure 
buildup  determination.  Maguire  requests 
a  waiver  of  {  271.805(f)(1)  on  the 
grounds  that  it  was  unaware  of  the 
requirement  to  file  a  petition  for  a 
temporary  pressure  buildup 
determination. 

Maguire  also  asserts  that  unless  a 
waiver  is  granted  it  will  suffer  a  special 
hardship,  inequity  or  unfair  distribution 
of  burden  because  it  will  suffer  an  out- 
of-pocket  loss  of  $6,939.19  for  the 
periods  in  question. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  8ubparfK^of4he  rules  of 
practice  and  procediu-e.  Any  person 
desiring  to  participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 
LoU  D.  Cashell. 
Secretary. 
[FR  Doc.  89-26893  FUed  11-15-89;  8:45  am) 

BtLUNG  CODE  *717-01-« 


[Docket  No.  RP89-240-001] 
Northern  Natural  Gas  Co.;  Filing 

November  9. 1989. 

Take  notice  that  on  November  6, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  tendered  for 
filing  to  become  part  of  Northern's  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  following  tariff  sheets: 

Second  Substitute  Fourth  Revised  Sheet 

No.  52f.3 
Substitute  Original  Sheet  No.  52f.3a. 

The  Commission,  by  Order  issued 
October  20, 1989  accepted  Northern's 
revised  tariff  sheets  filed  on  September 
21, 1989  which  deleted  from  Northern's 
present  tariff  the  requirement  that  the 
effective  date  of  aif  FT-1  Transportation 
Service  Agreement  shall  be  the  date  of 
execution  by  Shipper  and  set  forth  its 
policy  to  accept  requests  for  Hrm 
transportation  service  where  service  is 
projected  to  commence  within  230  days 
of  the  date  of  the  request  except  where 
facihties  are  required  to  be  constructed 
or  where  Shipper  is  required  to  give 
notice  of  termination  under  a  presently 
effective  contract  and  that  such 
provision  would  be  applied  in  a  not 
unduly  discriminatory  basis. 

The  Conmiission.  by  order  dated 
October  20, 1989  accepted  the  revised 


tariff  sheets,  subject  to  certain 
conditions,  to  be  effective  October  20, 
1989.  In  the  order,  the  Commission 
stated  that  it 

*  *  *  will  approve  the  proposal  conditioned 
upon  Northern  filing  within  fifteen  days  of 
this  order  to  modify  its  tariff  consistent  with 
what  was  approved  in  Natural. 

Northern  states  that  in  compliance 
with  the  Commission's  October  20, 1989 
Order,  Northern  has  reflected  in  the 
proposed  tariff  sheets  a  reduction  in  the 
number  of  days  from  receipt  of  a 
transportation  request  to  the  effective 
date  of  the  Service  Agreement  &om  up 
to  230  days  to  up  to  140  days,  consistent 
with  the  provision  approved  for  Natural. 
Also.  Northern  has  deleted  the  two 
exceptions  to  the  policy  which  were 
contained  in  the  September  21, 1989 
filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211,  385.214). 
All  such  protests  should  be  filed  on  or 
before  November  17, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
interevene  in  this  matter. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Loia  D.  CasheU, 
Secretary, 
(FR  Doc.  89-26694  Filed  11-15-89;  6:45  am] 

BILUNG  CODE  •717-01-11 


[Docket  No*.  RP87-103-000  and  RP88-262- 

000  et  al.] 

Panhandle  Eastern  Pipe  Line  Co. 

November  9, 1989. 

Take  notice  that  an  informal 
conference  will  be  convened  in  the 
above-proceedings  on  Tuesday, 
November  28, 1989  at  10  a.m.  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  810  First  Street, 
NE..  Washington,  DC  20428. 

The  conference  is  being  convened, 
inter  alia,  pursuant  to  the  procedural 
schedule  established  by  the  Presiding 
Administrative  L,aw  Judge  on  August  15, 
1989  for  the  purpose  of  facilitating  the 
formulation  by  the  parties  of  a  joint 
stipulation  of  the  issues  in  Docket  Nos. 
RP8&-262-000  et  al.  In  addition,  the  on- 
going settlement  negotiations  in  Docket 
Nos.  RP87-10a-000  and  RP88-262-000  et 


al.  will  be  continued  at  this  conference. 
If  necessary,  the  conference  will  carry 
on  thrbugh  November  29, 1989. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  is  invited  to  attend.  Persons 
wishing  to  become  a  party  must  move  to 
intervene  and  receive  intervenor  status 
pursuant  to  the  Commission's 
regulations  (18  CFR  38^.214). 

For  additional  infelrnation,  please 
contact  John  J.  Keating  (202)  357-5762  or 
Donald  A.  Heydt  (202)  357-5248. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-26895  Filed  11-15-89;  8:45  am] 

BIUJNQ  CODE  6717-01-11 


[Docket  No.  TA90-1-9-000] 

Tennessee  Gas  Pipeline  C04  Rate 
Ctiange  Under  Tariff  Rate  Adjustment 
Provisions 

November  9, 1989. 

Take  notice  that  on  November  1, 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  to  be  effective  January  1. 1990: 

Second\Revised  Volume  No.  1 

Item  A: ; 
Sixteehth  Revised  Sheet  No.  20 
Thirteenth  Revised  Sheet  No.  20A 
Nineteenth  Revised  Sheet  No.  21 
Ninth  Revised  Sheet  No.  22 
Substitute  Eighth  Revised  Sheet  No.  23 
Substinite  Eighth  Revised  Sheet  No.  24 

Item  B:  Fifth  Revised  Sheet  Nos.  31-36 

Item  C: 
Substitute  Third  Revised  Sheet  No.  350 

,    Fourth  Revised  Sheet  No.  351 

\   Substitute  Third  Revised  Sheet  No.  352 
Substitute  Third  Revised  Sheet  No.  353 
Third  Revised  Sheet  No.  354 
Substitute  Third  Revised  Sheet  No.  355 
Third  Revised  Sheet  No.  356 
Substitute  Third  Revised  Sheet  No.  357 
Substitute  Second  Revised  Sheet  No.  358 
Fourth  Revised  Sheet  No.  359 
Fourth  Revised  Sheet  No.  360 
Substitute  First  Revised  Sheet  No.  361 
Substitute  First  Revised  Sheet  No.  362 

Original  Volume  No.  2 

Item  D: 
Sixteenth  Revised  Sheet  No.  5 
Fifteenth  Revised  Sheet  No.  6 

Tennessee  states  that  the  purpose  of 
the  revisions  listed  under  Item  A  is  to 
reflect  various  PGA  rate  adjustments 
pursuant  to  section  2,  3,  and  5  of  Article 
XXin  of  the  General  Terms  and 
Conditions  of  Tennessee's  Tariff. 
Tennessee  states  that  the  purpose  of  the 
revisions  listed  under  Item  B  is  to  reflect 
amortization  of  production  related  costs 
pursuant  to  the  settlement  agreement 
approved  by  the  Commission  Order  on 
June  14. 1985  in  Docket  Nos.  CP84-441. 
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et  oL  Tennessee  states  the  purpose  of 
the  revisions  under  Item  C  is  to  update 
the  Index  of  Purchasers  to  reflect  the 
most  current  contract  information 
available.  Tennessee  states  that  the 
purpose  of  the  revisions  listed  under 
Item  D  is  to  reflect  adjustments  to 
transportation  rate  schedules  for 
changes  in  the  cost  of  gas  for  fuel  and 
losses  pursuant  to  section  5  of  Article 
XXin  of  the  General  Terms  and 
Conditions. 

Tennessee  states  that  the  total  change 
In  the  Teruiessee  Gas  Rate  from  the  last 
scheduled  PGA  is  $0,426  per  dth 
consisting  of  a  Current  Purchased  Gas 
Rate  Adjustment  of  ($0.0004)  per  dth  and 
a  Surcharge  for  Amortizing  Unrecovered 
Purchase  Gas  Costs  consisting  of 
Unrecovered  Purchase  Gas  Costs  in  the 
deferral  period  ending  August  31, 1989 
and  transferred  unamortized 
Unrecovered  Purchase  Gas  Costs  from 
the  amortization  period  ending 
December  31, 1989  of  $0.6764  per  dth  to 
be  effective  from  January  1, 1990  through 
December  31, 1990.  Tennessee  states 
that  the  total  change  to  the  Demand 
Rate  is  $0.83  per  dth.  reflecting  a  Current 
Adjustment  of  $0.76  and  a  Surcharge  for 
Amortizing  Unrecovered  Purchase  Gas 
Costs  of  $0.08.  Tennessee  states  that  the 
gas  rate  adjustment  is  based  upon  an 
Average  Cost  of  Purchase  Gas  of  $2.2505 
per  dtL 

Termessee  has  requested,  by  petition 
filed  concurrently  in  this  docket  a 
waiver  of  the  requirements  of  Opinions 
256  and  256-A.  Tennessee  has  also 
requested  a  waiver  of  the  requirements 
of  S  154.305(g)  of  the  Commission's 
regulations  to  allow  inclusion  of  the 
estimated  balance  in  the  amortizing 
subaccount  in  the  surcharge  adjustment 
for  this  filing. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  29, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  0.  Cathell. 

Secretary. 

[FR  Doc.  89-26896  FUed  11-15-89;  &-45  am] 

eaxiNO  CODE  •717-01-M 


[Docket  Na  TA90-1-11-001] 

United  Gas  Pipeline  Co;  CompUanc« 
Filing 

November  9. 1989. 

Take  notice  that  on  November  3, 1989, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  a  complete,  revised! 
set  of  FERC  Form  No.  542-PGA  < 

schedules  and  additional  workpapers  In 
compliance  with  the  Commission's      | 
September  29, 1989  Letter  Order 
(September  Order)  in  this  Docket 

United  states  that  this  filing  has  the 
following  impact  on  its  gas  cost  as 
shown  in  Ninety-First  Revised  Sheet  No. 
4  and  Tenth  Revised  Sheet  No.  4.1  to  be 
effective  October  1, 1989. 


Rat* 

Schedute 


OQ.Pt. 


X 


Chang* 


D1  reduc«)109, 
D2  nc  ctiange, 

Commodity  ricreaaad  $.0223. 
CommodRy  inoMMd  $.0132. 


The  Dl  reduction  for  the  DG  and  PL 
customers  (and  a  corresponding  $.0091 
commodity  reduction  for  G  customers)  is 
due  to  removing  from  this  filing  the 
impact  of  the  direct  bill  of  Sea  Robin's 
deferred  account.  The  commodity 
increase  of  $4)223  for  all  customers  is 
the  result  of  several  revisions  and 
corrections  to  the  surcharge  calculation 
required  in  the  September  Order.  Tliere 
is  a  corresponding  increase  in  the  AOS 
Rate  Schedule  for  DG  and  PL  on  Tenth 
Revised  Sheet  No.  4-G. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  [18  CFR  385.214,  385.211 
(1988)].  All  such  protests  should  be  filed 
on  or  before  November  17, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 


filing  are  on  file  wldi  the  Commission 

and  are  available  for  public  inspection. 

LoU  D.  Caahdl. 

Secretary. 

[FR  Doc  e»-28097  FUed  ll-l»-8e;  8:45  am] 

■HjjNO  CODE  crn-oi-ii 

Office  Of  Fossil  Energy 

[FE  Docket  Na  89-3S-NQ] 

Northrtdge  Petroleum  Marlcetlng.  Inc, 
Order  Granting  Authorization  To 
Import  Natural  Gas  From  and  Export 
Natural  Gas  to  Canada 

AOENCV:  Office  of  FossU  Energy,  DOE. 
action:  Notice  of  order  granting 
authorization  to  import  natural  gas  from 
^..-and  export  natural  gas  to  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  an  order 
granting  Northridge  Petroleum 
Marketing,  Inc.  (Northridge), 
authorization  to  Import  firom  Canada  up 
to  15,000  Mcf  of  natural  gas  per  day  and 
to  subsequently  export  the  same  gas 
back  to  Canada  over  a  term  of  nine 
years  beginning  November  1, 1989,  and 
ending  October  31, 1998.  The  import/ 
export  is  part  of  a  transportation 
arrangement  to  move  gas  from  one  part 
of  Canada  to  another  part  of  Canada  via 
Great  Lakes  Gas  Transmission's  (Great 
Lakes)  and  Michigan  Consolidated  Gas 
Company's  (MichCon)  pipelines  that 
traverse  the  States  of  Minnesota, 
Wisconsin  and  Michigan,  and  would  not 
result  in  a  net  import  or  export  of 
natural  gas  into  or  out  of  the  U.S. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  Room  3F- 
056,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-947a 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  TXl,  November  9, 
1989. 

Constance  L  Buckley, 
Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  89-26964  FUed  11-15-89:  8:45  am] 
■Hxiwo  coot  o«e»  01 II 


Office  of  Hearing  and  Appeals 

Cases  FUed  Week  of  September  29 
Through  Octot>er  6, 1989 

During  the  Week  of  September  29 
through  October  6, 1989,  the  applications 
for  other  relief  listed  in  the  Appendix  to 
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this  Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  Hie  written  comments 


on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  November  9, 1989. 
Gflotge  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  By  the  Office  of  Hearings  and  Appeals 

[Week  o(  Sapl  29  through  Oct  6.  1989] 


10/2/89 


10/2/89 


10/2/89 


Name  and  location  of  applcant 


8eacon/EJ.  Browm,  Hanin,  Kentucky.. 


Economic  RegUatofy  Administration,  Waahingtorv  DC.. 


National    Telephone    Directory    Corp.,    Somerset 
Jersey. 


CaaeNa 


RR23&-2. 


LBJ-OOOI. 


RR272-36.. 


Type  o<  aubwisaion 


Request  tor  Modificat»on/Resctssio«>  lntf>e  Beacon'  Refund  Proceedlno.  N 
granted  The  September  8.  1989  Decision  and  Order  (RF238-1)  ieaued 
to  E.J.  Brown  wouid  t>e  modified  regarding  the  Arm's  applicatxxi  tor 
refuTHJ  submitted  m  trie  Beacon  refund  proceeding. 

Request  for  Protective  Order..  If  granted:  The  Ecorxjmic  Regulatory  Admlrv 
istration  would  enter  nto  a  Protective  Order  regarding  the  roioasa  o( 
proprietary  information  to  Salomon,  Irx:.  In  corv>ectK)n  with  the  Propoaed 
RamwM  Order  (KRO-0720) 

Requeat  for  Modification/ Rescission  In  the  Crude  OH  Refund  Proceeding. 
If  granted  National  Telephone  Directory  Corporation's  application  tor 
refund  submitted  in  the  Crude  Oil  refund  proceeding  would  be  modified 


Refund  Applications  Received 

Name  of  refund 

Date  received 

proceeding/ 

name  of  refund 

appticaton 

CaseNa 

9/29/89  thru 

Crude  01 

RF272-75729 

IO/e/89. 

Refund. 

thnj  RF272- 

Applications 

75751. 

Received. 

9/29/89  thru 

Atlantic 

RF304-10450 

10/6/89. 

Richfieid 

thruRF304- 

Refund, 

10504. 

Applications 

Recaivod. 

9/29/89  Ihnj 

Shea  01 

RF31 5-7366 

10/6/89. 

Refund. 

thnj  RF315- 

7460. 

Received 

10/2/89 

John  Edward 
Patch. 

RF300-10e74. 

10/2/89 

ExH  7  Gu« 

RF300-10e75. 

10/3/89 

Bedford  "Beck" 
Vaugha 

RF307-10064. 

10/5/89 

DARMarket 

RF309-1373. 

10/5/89 

Shermtdor  Ltd 

RF313-310. 

[FR  Doa  89-26967  Filed  11-15-89;  8:45  am) 
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Issuance  of  Decisions  and  Orders; 
Week  of  September  25  Through 
Septemt>er  29, 1989 

During  the  week  of  September  25 
through  September  29, 1989  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  simimary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  "Energy  Management:  Federal  Energy 
Guidelines, "  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  November  9, 1989. 
Gaotge  B.  Braxnay, 
Director.  Off  ice  of  Hearings  and  Appeals 

Appeal 

William  Albert  Hewgley,  9/27/89,  KFA- 
0315 

William  Albert  Hewgley  filed  an 
Appeal  from  a  partial  denial  by  the 
Privacy  Act  Authorizing  Official,  Office 
of  Chief  Counsel.  Oak  Ridge,  of  a 
Request  for  Information  which  the 
Appellant  had  submitted  under  both  the 
Freedom  of  Information  Act  (the  FOLA) 
and  the  Privacy  Act.  In  considering  the 
Appeal,  the  DOE  found  that  the  Program 
Office  was  correct  in  denying  Mr. 
Hewgley's  requests  under  both  the  FOIA 
and  the  Privacy  Act  to  obtain  his 
personnel  file  from  a  DOE  contractor. 
Important  issues  that  were  considered  in 
the  Decision  and  Order  were  (i)  whether 
the  contractor's  personnel  files  should 
be  considered  "agency  records"  for 
FOIA  purposes  and  thus  releasable,  and 
(ii)  whether  those  files  should  be 
obtainable  under  the  Privacy  Act. 

Request  for  Exception 

WJC,  Inc..  9/27/89.  KEE-0174 


WJC  Inc.  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (ELA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-23,  entitled 
"Armual  Survey  of  Domestic  Oil  and 
Gas  Reserves."  In  considering  the 
request,  the  DOE  found  that  the  firm 
was  not  adversely  affected  by  the 
reporting  burden  in  a  way  significantly 
different  from  the  burden  borne  by 
similar  reporting  firms.  Accordingly, 
exception  relief  was  denied. 

Refund  Applications 

Atlantic  Richfield  Company/American 
Airlines.  Inc..  9/29/89.  FR304-10446 

The  DOE  issued  a  Supplemental 
Order  concerning  a  Decision  and  Order 
issued  on  September  15, 1989  to  New 
Enterprises  Stone  and  Lime  Co..  et  al.  in 
the  Atlantic  Richfield  Company  (ARCO) 
special  refund  proceeding.  After  the 
issuance  of  that  Decision,  one  applicant, 
American  Airlines,  Inc..  requested  that 
its  refund  be  paid  by  wire  transfer. 
Accordingly,  the  September  15  Decision 
was  modified  to  stipulate  that  the 
American  Airlines,  Inc.  refund  be  paid 
by  electronic  wire  transfer. 

Atlantic  Richfield  Company/Bowman 
Petroleum  Company,  9/29/89, 
RF304-2586 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Bowman  Petroleum  Company  in 
the  Atlantic  Richfield  Company  (ARCO) 
special  refund  proceeding.  The  applicant 
was  a  reseller-retailer  of  gasoline  and 
middle  distillates  that  applied  for  a 
small  refund.  Although  the  applicant's 
distillate  purchases  were  made  on  a 


regular  basis,  and  thus  qualified  for  a 
refund,  it  appeared  that  Bowman  was  a 
spot  purchaser  of  ARCO  gasoline. 
However,  the  firm  successfully  argued 
that  since  the  base  period  was  revised 
to  the  period  November  1977  through 
October  1978,  it  gained  allocation  rights 
against  ARCO  for  its  purchases  after 
1978,  and  quaUfied  for  refunds  for 
purchases  made  after  that  period.  The 
DOE  concluded  that  Bowman  should 
receive  a  refund  totaling  $2,147, 
representing  $1,620  in  principal  and  $527 
in  accrued  interest. 

Atlantic  Richfield  Company/D  SrJ 
ARCO,  QlTalBQ,  RF304-10445 
The  DOE  issued  a  Supplemental 
Decision  and  Order  concerning  an 
Application  for  Refund  filed  by  a  retailer 
of  motor  gasoline  in  the  Atlantic 
Richfield  Company  refund  proceeding. 
That  Decision  rescinded  the  part  of  the 
Decision  and  Order  issued  on 
September  8, 1989,  Atlantic  Richfield 
Co./Loeder  Oil  Co.,  Inc.,  19  DOE  \  85.365 
(1989),  which  pertains  to  D  4  J  ARCO, 
Case  No.  RF304-7227.  since  the  claimant 
had  previously  been  granted  a  refund  in 
the  ARCO  proceeding  based  upon  the 
same  purchase  volume  of  motor 
gasoline. 

Altantic  Richfield  Company/Mike's 
ARCO  Service,  etal.,  9/29/89, 
RF304-S419  et  al. 
The  DOB  issued  a  Decision  and  Order 
concerning  15  applications  for  refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  All 
the  applicants  documented  the  volume 
of  their  purchases  and  were  end-users  of 
reseller/retailers  requesting  refunds  of 
$5,000  or  less.  Therefore,  each  applicant 
was  presumed  injured  and  awarded  a 
refund.  The  refunds  granted  in  this 
decision  totaled  $22,395,  including  $5,498 
in  accrued  interest. 

Atlantic  Richfield  Company/Rome  City 
School  District,  et  al.,  9/2a/B9. 
RF304-7575  et  al. 
The  DOB  issued  a  Decision  and  Order 
concerning  fifty  applications  for  refund 
filed  by  forty-four  claimants  in  the 
Atlantic  Ridifield  Company  special 
refund  proceeding.  Each  of  the 
applicants  adequately  documented  the 
volume  of  their  ARCO  purchases.  Forty- 
one  of  the  claimants  were  either  end- 
users  or  reseller/retailers  requesting 
refunds  of  $5,000  or  less.  The  three 
remaining  claimants  elected  to  limit 
their  refimds  to  $5,000.  The  refunds 
granted  in  this  decision  total  $103,163, 
including  $78,025  in  principal  and 
$26,640  in  accrued  interest. 

Atlantic  Richfield  Company /Schwalb 
Coal »  Oil  Co..  Inc.,  et  al..  9/2B/80, 
RF304-2757etal. 


The  DOE  issued  a  Decision  and  Order 
concerning  fifty-one  AppUcations  for 
Refund  filed  in  the  Atlantic  Richfield 
Company  (ARCO)  special  refund 
proceeding.  All  of  the  applicants 
documented  the  volimie  of  their  ARCO 
purchases  and  were  end-users  or 
reseller/retailers  requesting  refunds  of 
$5,000  or  less.  Therefore,  each  applicant 
was  presumed  injured  and  awarded  a 
refund.  The  refunds  granted  in  the 
Decision  totaled  $83,784.  including 
$20,569  in  accrued  interest 

Atlantic  Richfield  Company/Thomas 
Farm  Gas  Supply,  9/29/89.  RF304- 
10385 
The  DOE  issued  a  Supplemental 
Order  m  the  Atlantic  Richfield  Company 
special  refund  proceeding  rescinding  the 
refund  granted  to  Thomas  Farm  Gas 
Supply  under  Case  No.  RF304-7412  in 
Atlantic  Richfield  Company/Arden  'a 
Arco.  19  DOE  \  85.358  (1989).  The 
amount  of  the  refund  rescinded  was 
$6.59a 

De  Dietrich  (USA),  Inc.  et  al..  9/27/89. 
RF272-10679  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  18  claimants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  demonstrated  the 
volume  of  its  claim  either  by  consulting 
actual  records  or  by  using  a  reasonable 
estimate  of  its  purchases.  Each  applicant 
was  an  end-user  of  the  products  it 
purchased  and  was  therefore  presumed 
injured  by  the  DOE.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$99,312. 

Donald  Ragsdale.  9/29/89.  RC272-72 

The  DOE  issued  a  Supplemental 
Decision  and  Order  concerning  an 
Application  for  Refund  filed  by  an  end- 
user  of  refined  petroleum  products  in 
connection  with  the  crude  oil  refund 
proceeding.  The  Decision  rescinded  the 
part  of  the  Decision  and  Order  issued  on 
May  5, 1989,  to  Town  of  Gaston,  et  al, 
18  DOE  \  85,981,  which  pertains  to 
Donald  Ragsdale,  Case  No.  RF272- 
21424,  since  the  refimd  check  was 
returned  to  the  DOE  and  all  efforts  to 
locate  the  claimant  have  been 
unsuccessful. 

Exxon  Corporation/Blankenship  Feed  & 
""^  Seed.  Inc..  et  al.,  9/28/89.  RF307- 
y710etal.. 
The  DOE  issued  a  Decision  and  Order 
concerning  60  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  an  end-user  or  a 


reseller  whose  allocable  share  is  less 
than  $5,000.  The  DOE  determined  that 
each  applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $44,370  ($36,176  principal 
and  $8,194  interest). 

Exxon  Corporation/Deer  Park 

Independent  School  District  et  al. 
9/25/89.  RF307-2786  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  18  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Apphcants  purchased  directly  from 
Exxon  and  was  a  retailer  of  Exxon 
products  whose  allocable  share  is  less 
than  $5,000.  All  of  the  applicants 
disagreed  with  the  gallonage 
information  recorded  on  volume  sheets 
suppUed  by  Exxon  and  submitted 
alternative  gallonage  figures  which  they 
requested  that  the  OHA  accept  either  in 
lieu  of  or  in  combination  with  Exxon's 
figures.  The  OHA  agreed  to  accept  the 
applicants'  figures  because  they  were 
taken  directly  from  the  firms'  actual 
Exxon  invoices  or  monthly  sales  records 
from  the  consent  order  period.  The  DOE 
determined  that  each  applicant  is 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$18,577  ($15,146  principal  plus  $3,431 
interest). 

Exxon  Corporation/Holloway  Exxon,  et 
al.,  9/28/89.  RF307-3481  et  al. 

Thb  DOE  issued  a  Decision  and  Order 
granting  49  Applications  for  Refund  from 
consent  order  funds  obtained  from 
Exxon  Corporation.  Each  Applicant 
sought  a  refund  of  less  than  $5,000  and 
was  therefore  presumed  to  have 
suffered  injury  as  a  result  of  Exxon's 
alleged  overcharges.  The  sum  of  the 
refunds  granted  in  this  determination  is 
$76,647. 

Exxon  Corporation  /  Oxford  Interstate 
Exxon,  et  al.,  9/20/8a,  RF307-934  et 
al. 

The  DOE  issued  a  Decision  and  Order 
concerning  13  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  product  directly 
fi-om  Exxon  and  was  either  a  reseller 
whose  allocable  share  is  less  than  $5,000 
or  an  end-user  of  Exxon  products.  The 
DOE  found  that  each  apphcant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $9,348 
($7,621  principal  plus  $1,727  interest). 

Exxon  Corporation  /  ILL  Angst  &  Son, 
Inc.  et  al.,  9/29/89,  RF307-3202  et  al. 
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The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
nied  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  product  directly 
from  Exxon  and  was  either  a  reseller 
whose  allocable  share  is  less  than  $5,000 
or  an  end-user  of  Exxon  products.  The 
DOE  found  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$16,160  ($13,175  principal  plus  $2,985 
interest). 
Exxon  Corp./Ronson  Aviation,  Inc.. 

.    gl29/ea,  RR307-i 

The  Department  of  Energy  issued  a 
Decision  and  Order  in  which  it 
reconsidered  the  amount  of  the  refund  to 
be  awarded  to  Ronson  Aviation,  Inc.  in 
the  Exxon  Corporation  special  refund 
proceeding.  On  August  23, 1989,  the  DOE 
had  granted  Ronson  a  refund  of  $1,068 
on  the  basis  of  its  purchases  from  Exxon 
as  reflected  in  a  purchase  volume 
schedule  generated  by  Exxon.  In 
evaluating  the  firm's  Motion  for 
Reconsideration,  the  DOE  reviewed 
Ronson's  actual  purchase  records  and 
concluded  that  they  were  accurate. 
Accordingly,  the  DOE  granted  Ronson 
an  additional  refund  of  $568  on  the  basis 
of  the  additional  gallonage  reflected  in 
the  firm's  records. 

Exxon  Corporation  /  State  Department 
of  Highways  &  Public 
Transportation,  et  al,  9127/89, 
RF307-7600  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  53  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  an  end-user  or  a 
reseller  whose  allocable  share  is  less 
than  $5,000.  Each  applicant  received  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $39,803  ($32,454  principal 
and  $7,349  interest). 

Exxon  Corporation  /  United  Airlines, 
Inc.,  9/28/89.  RF307-5726 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  United  Airlines,  Inc.  in  the 
Exxon  Corporation  special  refund 
proceeding.  United  disagreed  with  the 
gallonage  figures  listed  on  its  Exxon 
printout  and  submitted  alternative 
monthly  gallonage  figures  obtained  in 
part  from  its  actual  records  during  the 
consent  order  period  and  in  part  from 
estimates  for  those  months  for  which 
records  did  not  exist.  Because  its 
estimation  methodology  and  the 
resultant  estimates  were  reasonable  in 
light  of  United's  other  figures  for  which 


actual  records  were  available,  its 
purchase  volume  figures  were  accepted. 
The  refund  granted  in  this  Decision  was 
$484,434  ($397327  in  principal  and 
$86,607  in  interest). 

Exxon  Corporation  /  Wyatt.  Inc.,  9l2a/ 
ea,  RF307-5894 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Wyatt,  Ina  in  the  Exxon 
Corporation  special  refund  proceeding. 
Wyatt's  allocable  share  was  calculated 
to  be  in  excess  of  $5,000.  Since  Wyatt 
did  not  elect  to  make  a  showing  of 
injury,  the  firm  was  eligible  to  receive 
the  larger  of  $5,000  or  40  percent  of  its 
allocable  share  up  to  $50,000.  In  this 
case,  40  percent  was  greater  and 
accordingly,  the  firm  was  granted  a 
refund  of  $61,335  ($50,000  in  principal 
plus  $11,335  in  interest). 

Gulf  Oil  Corporation/Florida  Power 
Corporation,  9/28/89,  RF300-6348 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  the  Florida  Power  Corporation, 
a  regulated  pubUc  utility,  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Florida  Power  certified  that  it  will  notify 
its  appropriate  state  regulatory  agency 
of  any  refund  received  in  the  Gulf 
proceeding  and  that  it  will  pass  through 
the  amount  of  any  refund  received  to  its 
customers.  The  total  refund  amount 
granted  in  this  Decision  is  $46,586. 

Gulf  Oil  Corporation/G.  Stanley 

Roberts  Distributor,  Inc.,  9/27/89, 
RF300-5322 
The  DOE  issued  a  Decision  and  Order 
concerning  and  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  The 
apphcation  was  approved  using  a 
presumption  of  injury.  The  total  refund 
granted  in  this  Decision  is  $6,719. 

Gulf  Oil  Corporation/H.H.  Park,  Inc.,  9/ 
27/89,  RF300-10867 
The  DOE  issued  a  Supplemental 
Order  reducing  a  refund  granted  on 
March  27. 1989  to  H.  H.  Paric.  Inc..  from 
the  Gulf  Oil  Corporation  special  refund 
proceeding  [Gulf  Oil  Corporation/Pride 
Petroleum,  Inc.,  et  al.).  In  that  Decision 
and  Order,  Park  had  been  granted  a 
refund  of  $47,747,  but  had  only  been 
entitled  to  $19,099  under  the  40%  mid- 
range  presumption  which  it  had  elected. 
Park  was  required  to  remit  the  excess 
$28,648  to  the  DOE. 

Gulf  Oil  Corporation/Jack  R.  Beabout, 
et  al.,  9/28/89,  RF30a-10467  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  25  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 


presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision, 
including  interest,  is  $44,423. 

Gulf  Oil  Corporation /Morgan  Oil 
Company,  Martin  County  Oil  Co., 
Inc.,  A.P.G.,  Inc..  9/28/89,  RF300- 
5315,  RF300-5325,  RF300-5489 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Each  of  the  appHcants  is  a  consignee 
and  reseller  of  Gulf  refined  products  and 
each  elected  to  base  its  refund  on  the 
appropriate  presumptions  of  injury.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $13,601. 

Gulf  Oil  Corporation/Nashville  Electric 
Service,  et  al.,  9/27/89,  RF300-915 
etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
submitted  in  the  Giilf  Oil  Corporation 
special  refund  proceeding.  Each 
^pUcation  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision, 
including  accrued  interest,  is  $3,916. 

Gulf  Oil  Corporation/Reed  W.  Smith, 
Jr..  9/28/89,  RF300-10056.  RF300- 
10057,  RF300-10058,  RF300-10059 
The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Reed  W. 
Smith,  Jr.  Because  the  four  service 
stations  operated  by  Mr.  Smith  were 
under  common  ownership  during  the 
consent  order  period,  and  because  their 
allocable  share  exceeds  $5,000,  they 
were  deemed  one  firm.  The  refund 
granted  in  this  Decision  is  $6,719  ($5,000 
principal  plus  $1,719  in  interest). 

Gulf  Oil  Corporation/Romano  6r 
Company,  et  al.,  9/27/89,  RF300- 
9418  etal.  ./" 

The  DOE  issued  a  Decision  and  Order 
concerning  108  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Coporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision, 
including  accrued  interest  is  $179,940. 

Gulf  Oil  Corporation/Southern 

California  Edison  Company,  9/28/ 
89,  RF300-10388 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Southern  CaUfomia  Edison 
Company  (Southern  California),  a 
regulated  public  utility,  in  the  Gulf  Oil 
Coporation  special  refund  proceeding. 
The  DOE  granted  Southern  California's 
Application  after  the  firm  certified  that 
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it  would  notify  its  appropriate  state 
regulatory  agency  of  any  refund 
received  and  that  it  would  pass  through 
the  amount  of  any  refund  to  its 
customers.  TTie  total  refund  amount 
granted  in  this  Decision,  inclusive  of 
interest  is  $46,625. 

Mayor  and  City  Council  of  Baltimore,  9/ 
27/89,  RF272-19669 
The  Depariment  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
an  Application  for  Refund  submitted  by 
the  Mayor  and  City  Council  of  Baltimore 
(Baltimore).  Baltimore  requested  a 
refund  based  on  its  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27. 
1981  pursuant  to  the  provisions  of  10 
C.F.R.  Part  205,  Subpart  V  (Subpart  V). 
Since  Baltimore  waived  its  rights  to  a 
Subpart  V  crude  oil  refund,  the  city  was 
ineligible  to  receive  a  refund  in  the 
Subpart  V  crude  oil  refund  proceedings. 
Accordingly,  the  Application  submitted 
by  Baltimore  was  denied. 

Murphy  Oil  Corporation /Zippy  Mart  of 
Alabama,  Inc.,  Zippy  Mart,  Inc., 
Zippy  Mart  of  South  Carolina.  Inc.. 
■  Zippy  Mart  of  Georgia,  Inc.,  9/27/ 
89.  RF309-638.  RF309-639,  RF309- 
640.  FR309-S41 
The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  four  commonly  owned  applicants, 
each  a  purchaser  of  refined  petroleum 
products,  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  The  four 
refund  applications  were  considered 
together  in  the  determination  of  the 
appropriate  injury  presumption  because 


all  of  the  stock  in  the  Zippy  Mart 
aRiliates  was  purchased  by  Crovsm 
Central  Petroleum  Corporation  (Crown 
Central)  in  1983.  The  total  of  the  refund 
granted  in  this  Decision  was  $60,220, 
representing  $50,000  in  principal  and 
$10,220  in  accrued  interest 

National  Helium  Corp./Califomia,  9/29/ 
B9,  RQ3-529 

The  DOE  issued  a  Decision  and  Order 
approving  the  second-stage  refund 
application  filed  by  the  State  of 
California  in  the  National  Helium  Corp. 
special  refund  proceeding.  California 
requested  permission  to  use  $1,000,000 
in  National  Helium  funds  towards 
improving  a  section  of  a  major  arterial 
road  in  the  State.  The  DOE  found  that 
this  program  was  part  of  a  balanced 
overall  state  plan  of  restitution  to 
injured  consumers  of  petroleum 
products.  Accordingly,  the  DOE  granted 
California's  second-stage  refund 
request  and  disbursed  $1,000,000  to  the 
State. 

Oxford  Construction  Company,  9/27/89. 
RF272-5975 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Oxford 
Construction  Company  based  on  its 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973 
through  January  27. 1981.  The  applicant 
used  actual  records  of  purchases  as  well 
as  estimates  to  formulate  its  claim.  The 
refund  granted  in  this  Decision  is  $7,626. 

The  Balf  Company.  9/25/89,  RF272- 
6685.  RD272-6685 


The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  the  Balf  Company 
based  on  its  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27. 
1981.  A  group  of  twenty-eight  states  and 
two  territories  of  the  United  States  (the 
States)  filed  a  pleading  objecting  to  and 
commenting  on  the  apphcation.  The  only 
evidence  submitted  by  the  States  was 
an  affidavit  by  an  economist  stating  that 
the  construction  industry  was  able  to 
pass  through  some  costs  to  its 
customers.  The  DOE  determined  that  the 
evidence  o^ered  by  the  States  was 
insufficient  to  rebut  the  presumption  of 
end-user  injury  and  that  the  appUcant 
should  receive  a  refund.  In  addition,  the 
DOE  denied  the  Motion  for  Discovery 
which  the  State  had  filed.  The  refund 
granted  in  this  Decision  is  $37,642. 

Total  Petroleum /Rupp  Oil  Co.,  et  al.,  9/ 
25/89,  RF310-213  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  five  purchasers  of  motor  gasoline 
and/or  No.  2  oils  from  Total  Petroleum 
Inc.  Under  the  standards  established  in 
Total  Petroleum  Inc.  17  DOE  1  85.542 
(1988).  the  DOE  granted  refunds  to  the 
five  reseller-applicants  which  total 
$67,843  ($56,644  principal  and  $11,199 
interest). 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decision  and  Order 


Name 


Gas*  No. 


Data 


Hoe* 

■pptt- 

CWTtS 


ToM 
fofurfd 


Omaha  PuMc  Power  District  et  aL,  (See  attached  list) . 


„..  RF272-20569 


9/28/89 


12 


$39,854 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Nwne 


Burks  Shell  Oil 

C.V.  Sangaree  ....... 

Chelmorrt,  Exxon 

Crty  o«  Burbank 

Copypro -._.. 

Diesel  Stop 

Forest  Lane  Exxon 

Frank  Oupuis _ 

Hicks  Oil  and  HIcksgas 

Mitchell's  Service  Center-., 
New  Heaven  SheH  Servioa 
Palm  Springs  Arco 
Park  Averxje  GuR- 
Ra/s  Afco — »- 


CaseNa 


RF315-S2 
RF31 5-370 

RF300-10172 
RF307-9406 

-flF304-7e52 
RF300-9838 
RF30O-7036 

RF307-10002 
RF307-9184 
RF30O-9042 
RF304-7566 
RF31 5-2884 
RF30*-9459 
RF300-gi86 
RF304-3978 


Rieches  Startdard  Service.. 

Safety  Kleen  Corp 

Steele's  Atlantic  Servico.-. 

Tradax  Export  S.A. 

Triple  T  Service 


CaMNo. 


RF307-9643 
RF300-10234 

RF304-5779 
RF300-10149 

RF304-9671 


[FR  Doc.  89-26968  Filed  ll-lS-«9;  8:45  am] 

BtUJfM  COOC  MSO-OI-M 

Proposed  Refund  Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE 

action:  Notice  of  implementation  of 
special  refund  procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$1,360,607.07  (plus  accrued  interest) 
obtained  by  the  DOE  under  the  terms  of 
a  consent  order  entered  into  with  Bi- 
Petro,  Ina  The  DOE  has  tentatively 
determined  that  funds  will  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4, 
1986). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  dupHcate  December  18, 1989  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
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Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  the  applicable  Case 
Number  Bi-Petro.  Inc.,  Case  No.  LEF- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-2390. 

SUPPUOMENTARV  INFORMATION: . 

In  accnrdance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  funds  obtained  from  Bi-Petro, 
Inc.  (Bi-Petro).  The  funds  are  being  held 
in  an  interest-bearing  escrow  account 
pending  distribution  by  the  DOE 

The  DOE  tentatively  determined  to 
distribute  these  funds  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  (August  4, 1986). 
Under  the  Modified  Policy,  crude  oil 
overcharge  monies  are  divided  among 
the'states,  the  federal  government,  and 
injured  purchasers  of  refined  products. 
Under  the  plan  we  are  proposing, 
refunds  to  the  states  would  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  period  of  price  controls. 
Refunds  to  eligible  purchasers  would  be 
based  on  the  number  of  gallons  of 
petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  submissions. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of  1 
p.'nj.  and  5  p.m.,  Monday  through  Friday, 
except  federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 


Dated:  November  S,  1989. 
G«oi^  B.  Braziuy, 

Director,  Office  of  Hearings  and  Appeals. 
November  B,  19S9. 

ImplementadoD  of  Special  Refund 
Procedures 

Name  of  Finn:  Bi-Petro,  Ina 

Date  of  Filing:  October  19. 1989. 

Case  Number  LEF-0001. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  that  the 
OfHce  of  Hearings  and  Appeals  (OHA) 
formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  violations 
of  the  DOE  regulations.  10  CFR  205.281. 
These  procedures  are  used  to  refund 
monies  to  those  injured  by  actual  or 
alleged  violations  of  the  DOE  price 
regulations. 

On  October  19. 1969,  the  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  for  the 
dfstribution  of  funds  obtained  from  Bi- 
Petro,  Inc.  (Bi-Petro)  as  a  result  of  the 
DOE'S  enforcement  of  the  federal 
petroleum  price  and  allocation 
regulations  concerning  the  resale  of 
crude  oil  for  the  period  August  19, 1973 
through  January  27, 1981.  Bi-Petro 
remitted  $1,360,607.07  to  the  DOE 
pursuant  to  a  September  30, 1985 
Consent  Order  between  the  firm  and  the 
DOE.  This  Proposed  Decision  and  Order 
sets  forth  the  OHA's  plan  to  distribute 
these  funds. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFR  part  205,  subpart 
V.  The  Subpart  V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual 
or  alleged  violations  of  the  regulations 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.'  We  have 
considered  the  ERA's  request  to 
implement  subpart  V  procedures  with 
respect  to  the  monies  received  from  Bi- 
Petro,  and  have  determined  that  such 
procedures  are  appropriate. 

I.  Background 

On  July  28, 1986.  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges,  51  FR  27899  (August  4, 
1986)  (MSRP).  The  MSRP,  issued  as  a 
result  of  a  court  approved  Settlement 


'  For  a  more  detailed  discussion  of  subpart  V  and 
the  authority  of  the  OHA  to  fashion  procedures  to 
distribute  refunds,  see  Office  of  Enforcement,  9  DOE 
I  82,508  (1981);  Off  ice  of  Enforcement,  8  DOE 
1 82.597  (1981). 


Agreement  in  In  Re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation  M.Di.  No.  378  (D.  Kan.  1986). 
provides  that  crude  oil  overcharge  funds 
will  be  divided  among  the  states,  the 
federal  government,  and  injured 
purchasers  of  refined  petroleum 
products.  Under  the  MSRP.  up  to  20 
percent  of  these  crude  oil  overcharge 
funds  will  be  reserved  initially  to  satisfy 
valid  claims  by  injured  purchasers  of 
petroleum  products.  Eighty  percent  of 
these  funds,  and  any  monies  remaining 
after  all  valid  claims  are  paid,  are  to  be 
disbursed  equally  to  the  states  and 
federal  government  for  indirect 
restitution. 

The  OHA  has  been  applying  the 
MSRP  in  all  Subpart  V  proceedings 
invclving  alleged  crude  oil  violations. 
See  Order  Implementing  the  MSRP,  51 
FR  29689  (August  20. 1986).  That  Order 
provided  a  period  of  30  days  for  the 
filing  of  any  objections  to  the 
application  of  the  MSRP,  and  solicited 
comments  concerning  the  appropriate 
procedures  to  follow  in  processing 
refund  applications  in  crude  oil  refund 
proceedings. 

On  April  6. 1987.  the  OHA  issued  a 
Notice  analyzing  the  numerous 
comments  which  it  received  in  response 
to  the  August  1986  Order,  52  FR  11737 
(April  la  1987).  The  Notice  set  forth 
generalized  procedures  and  provided 
guidance  to  assist  claimants  who  wish 
to  file  refund  apphcations  for  crude  oil 
monies  under  the  subpart  V  regulations. 
All  applicants  for  refimds  would  be 
required  to  document  their  purchase 
volumes  of  petroleum  products  during 
the  period  of  Federal  crude  oil  price 
controls  and  to  prove  that  they  were 
injured  by  the  alleged  overcharges.  The 
Notice  indicated  that  end-users  of 
petroleum  products  whose  businesses 
are  unrelated  to  the  petroleum  industry 
would  be  presumed  to  have  absorbed 
the  crude  oil  overcharges,  and  need  not 
submit  any  further  proof  of  injury  to 
receive  a  refund.  Finally,  we  stated  that 
refunds  would  be  calculated  on  the 
basis  of  a  per-gallon  refund  amount 
derived  by  dividing  crude  oil  violation 
amounts  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls.  The 
nimierator  would  consist  of  crude  oil 
overcharge  monies  that  were  in  the 
DOE'S  escrow  account  at  the  time  of 
settlement  and  a  portion  of  the  escrow 
funds  in  the  M.D.L  378  escrow  at  the 
time  of  the  settlement. 

The  DOE  has  applied  these 
procedures  in  numerous  cases  since  the 
April  1937  Notice,  see  e.g..  Shell  Oil  Co., 
17  DOE  \  85,204  (1988)  (Shell  Oil);  Ernest 
A.  Allerkamp,  17  DOE  \  85,079  (1988) 
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(Allerkamp),  and  the  procedures  have 
been  approved  by  the  United  States 
District  Court  for  the  District  of  Kansas. 
Various  States  had  filed  p  Motion  with 
that  court  claiming  that  the  OHA 
violated  the  Setlement  Agreement  by 
employing  presumptions  of  injury  for 
end-users  and  by  improperly  calculating 
the  refund  amount  to  be  used  in  those 
proceedings.  In  denying  the  Motion,  the 
court  concluded  that  the  Settlement 
Agreement  "does  not  bar  (the)  OHA 
from  permitting  claimants  to  employ 
reasonable  presumptions  in 
a^irmatively  demonstrating  injury 
entitling  them  to  a  refund."  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  671  F,  Supp.  1318, 
1323  (D.  Kan.  1987),  affd  857  F.  2d.  1481 
(Temp,  Emer,  Ct.  App.  1988),  The  court 
also  ruled  that  as  specified  in  the  April 
1987  Notice,  the  OHA  could  calculate 
refunds  based  on  a  portion  of  the  M.D.L 
378  overcharges.  Id.  at  1323-24. 

n.  The  Proposed  Refund  Procedures 

A.  Refund  Claims 

We  now  propose  to  apply  the 
procedures  discussed  in  the  April  1987 
Notice  to  the  crude  oil  subpart  V 
proceeding  that  is  the  subject  of  the 
present  determination.  As  noted  above, 
$1,360,607,07  (plus  interest)  in  crude  oil 
funds  is  covered  by  this  Proposed 
Decision.  We  have  decided  to  reserve 
initially  the  full  20  percent  of  the  alleged 
crude  oil  violation  amount  or 
$272,121.41  (plus  interest)  for  direct 
refunds  to  claimants,  in  order  to  ensure 
that  sufficient  funds  will  be  available  for 
refunds  to  injured  parties.  The  process 
which  the  OHA  will  use  to  evaluate 
claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the 
process  the  OHA  has  used  in  Subpart  V 
proceedings  to  evaluate  claims  based 
upon  alleged  overcharges  involving 
refined  products.  See  Mountain  Fuel 
Supply  Co.,  14  DOE  \  85,475  (1986) 
(Mountain  Fuel). 

As  in  non-crude  oil  cases,  applicants 
vtrill  be  required  to  document  their 
purchase  volumes  and  to  prove  that  they 
were  injured  as  a  result  of  the  alleged 
violations.  Applicants  who  were  end- 
users  or  ultimate  consumers  of 
petroleum  products,  whose  businesses 
are  unrelated  to  the  petroleum  industry 
and  who  were  not  subject  to  the  DOE 
price  regulations,  are  presumed  to  have 
absorbed  rather  them  passed  on  alleged 
crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not 
submit  any  further  evidence  of  injury 
beyond  proof  of  the  volumes  of  product 
purchased  during  the  period  of  crude  oil 


price  controls.  A.  Tarricone,  Ina,  15 
DOE  \  85,495  at  88,893-96  (1987).  The 
end  user  presumption  of  injury  can  be 
rebutted  if  evidence  shows  that  the 
specific  end-user  in  question  was  not 
injured  by  the  crude  oil  overcharges. 
Reseller  and  retailer  claimants  must 
submit  detailed  evidence  of  injury,  and 
may  not  rely  on  the  presumptions  of 
injury  utilized  in  refund  cases  involving 
refmed  petroleum  products.  Id.  They 
may,  however,  use  econometric 
evidence  of  the  type  employed  in  the 
OHA  Report  to  the  District  Court  in  the 
Stripper  Well  Litigation,  6  Fed.  Energy 
Guidelines  1 90,507  (June  19, 1985).  See 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  3003(b)(2),  15  U.S.C. 
4502(b)(2).  Applicants  who  executed  and 
submitted  a  valid  waiver  pursuant  to 
one  of  the  escrows  established  in  the 
Settlement  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refunds 
under  subpart  V.  See  Mid-America 
Dairymen  Inc.  v,  Harrington,  878  F,  2d 
1448  (Temp,  Emer,  Ct  App,  1989); 
accord,  Boise  Cascade  Corp.  18  DOE 
1  85,970  (1969), 

Refunds  to  eligible  claimants  who 
purchased  refmed  petroleimi  products 
will  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  derived  by 
dividing  the  crude  oil  violation  amount 
involved  in  this  determination 
($1,360,607.07)  by  the  total  consumption 
of  petroleum  products  in  the  United 
States  during  the  period  of  price  controls 
(2,020.997,335,000  gallons).  See  Mountain 
Fuel,  14  DOE  at  88.868,  This  approach 
reflects  the  fact  that  crude  oil 
overcharges  were  spread  equally 
throughout  the  country  by  the 
Entitlements  Program.*  This  yields  a 
volumetric  refund  amount  of  $.00000067 
per  gallon. 

As  we  stated  in  previous  Decisions,  a 
crude  oil  refund  applicant  will  be 
required  to  submit  only  one  application 
for  crude  oil  overcharge  funds. 
Allerkamp,  17  DOE  at  88,176.  Any  party 
that  has  previously  submitted  a  refund 
in  the  crude  oil  refund  proceedings  need 
not  file  another  appUcation.  A  deadline 
of  Jime  30, 1988  was  established  for  all 
first  stage  crude  oil  refund  proceedings 


■  The  DOE  established  the  Entitlements  Program 
to  equalize  access  to  the  benefits  of  crude  oil  price 
controls  among  all  domestic  refiners  and  their 
downstream  customers.  To  accomplish  this  goal, 
refiners  were  required  to  make  transfer  payment* 
among  themselves  through  the  purchase  and  sale  of 
"entitlements."  This  balancing  mechanism  had  the 
effect  of  evenly  disbursing  overcharges  resulting 
from  crude  oil  miscertifications  throughout  the 
domestic  refining  industry.  See  Amber  Refining  inc 
13  DOE  \  85.217  at  88,564  (1985). 


implemented  pursuant  to  the  MSRP  up 
to  and  including  Shell  Oil.  See  A. 
Tarricone  Inc.,  18  DOE  |  85,681  (1987).  A 
deadline  of  October  31, 1989  was 
established  for  the  second  stage  of 
disbursements  in  the  crude  oil 
proceedings  beginning  Mrith  World  Oil 
Co.,  17  DOE  \  85,568,  corrected  17  DOE 
1 85,668  (1988).  and  ending  vtrith  Texaco 
Inc.,  19  DOE  1  85,200,  corrected  19  DOE 
\  85,236  (1989).  The  deadline  for  filing  a 
refund  application  in  this  proceeding  is 
October  31, 1900.  This  volumetric  refund 
amount  in  the  third  stage  of 
disbursements  will  be  increased  as 
additional  crude  oil  violations  amounts 
are  received  in  the  future.  Applicants 
may  be  required  to  submit  additional 
information  to  document  their  refund 
claims  for  these  future  amounts.  Notice 
of  any  additional  amounts  available  in 
the  future  will  be  published  in  the 
Federal  Register. 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  we 
propose  that  the  remaining  80  percent  of 
the  alleged  crude  oil  violation  amoimts 
subject  to  this  Proposed  Decision,  or 
$1,088,485.66  (plus  interest),  be 
disbursed  in  equal  shares  to  the  states 
and  federal  government  for  direct 
restitution.  Refunds  to  the  states  will  be 
in  proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  »hare  or 
ratio  of  the  funds  which  each  state  will 
receive  is  contained  in  Exhibit  H  of  the 
Sripper  Well  Exemption  Litigation 
Settlement  Agreement.  These  funds  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  all  other  crude 
oil  monies  received  by  the  states  under 
the  Settlement  Agreement 

Before  taking  the  actions  we  have 
proposed  in  this  Decision,  we  intend  to 
publicize  our  proposal  and  solicit 
comments  on  it  Comments  regarding  the 
tentative  distribution  process  set  forth  in 
this  Proposed  Decision  and  Order 
should  be  filed  with  the  OHA  within  30 
days  of  its  publication  in  the  Federal 
Register. 

It  is  therefore  ordered  that 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  Bi-Petro,  Ina 
pursuant  to  the  consent  order  executed 
on  September  30, 1985  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 
[FR  Doc  a»-2agee  Filed  ll-lS-89;  8.-4S  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51742:  FRU(-36«5-61 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(l]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  premanufacture  notice  (PMN)  to 
EPA  at  least  90  days  before  manufacture 
of  import  commences.  Statutory 
requirements  for  section  5(a)(1) 
premanufacture  notices  are  discussed  in 
the  final  rule  published  in'the  Federal 
Register  of  May  13. 1983  (48  FR  21722). 
This  notice  aimounces  receipt  of  19  such 
PMNs  and  provides  a  summary  of  each. 
dates:  Close  of  Review  Periods: 
P  89-1133,  December  28, 1989. 
P  89-1139  December  27, 1989. 
P  90-3,  90-4.  December  31, 1989. 
P  90-8,  90-9,  90-10,  January  2, 1990. 
P  90-11.  90-12.  January  7, 1990. 
P  90-13.  90-14.  90-15,  90-16,  90-17. 90- 

18,  January  8. 1990. 
P  90-19,  January  13. 1990. 
P  90-20,  90-21,  90-22,  January  8, 1990. 

WRITTEN  COMMENTS  BY: 

P  89-1133,  November  26, 1989. 

P  89-1139,  November  27, 1989. 

P  90-3,  90-4,  December  1. 1989. 

P  90-8,  90-9,  90-10.  December  3. 1989. 

P  90-11,  90-12,  December  8, 1989. 

P  90-3,  90-14,  90-15,  90-18,  90-17.  90-18, 

December  9, 1989. 
P  90-19  December  14, 1989. 
P  90-20,  90-21,  90-22,  December  9, 1989. 
ADDRESS:  Written  comments,  identifled 
by  the  document  control  number 
'•(OPTS-51742)"  and  the  specific  PMN 
number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 

Office  of  Toxic  Substances, 

Environmental  Protection  Agency,  401 

M  Street,  SW.,  Room  L-lOO, 

Washington,  DC  20460  (202)  382-3532 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
EB-44.  401  M  Street.  SW.,  Washington, 
DC  20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 


by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8KX)  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

F 89-1133 

Manufacturer.  Confidential. 

Chemical  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (G)  Binder.  Prod, 
range:  Confidential. 

P  89-1139 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  salt  of  alkyl  acid 
phosphate. 

Use/Production.  (G)  Metallic 
corrosion  inhibitor.  Prod,  range: 
Confidential. 

P90-3 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Substituted  pyridine. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  5,00  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  200-2,000  mg/kg 
species  (Rabbit).  Eye  irritation:  strong 
species  (Rabbit).  Skin  irritation:  strong 
species  (Rabbit). 

pgo-4 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Substituted  pyridine. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  500  mig/kg  species  (Rabbit). 
Acute  dermal  toxicity:  LD50  200-2,000 
mg/kg  species  (Rabbit).  Eye  irritation: 
strong  species  (Rabbit).  Skin  irritation: 
strong  species  (Rabbit). 

P90-8 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production,  (S)  Automotive  body 
patch  resin.  Prod,  range:  Confidential. 

P90-9 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylaryl  ether 
phosphate,  sodium  salt 

Use/Production.  (G)  An  additive  used 
in  the  textile  industry.  Prod,  range: 
Confidential. 

P 90-10 

Importer.  Confidential. 

Chemical.  (G)  Polymethacrylate  acid 
derivative. 

Use/Import.  (G)  Binding  agent.  Import 
range:  Confidential. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50>  2,000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 
Mutagenicity:  negative. 

P 90-11 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
cyclohexanol. 

Use/Import  (G)  Products;  highly 
dispersive.  Import  range:  100-5,000  kg/ 
yr. 

Toxicity  Data.  Acute  dermal  toxicity: 
LD50>  2.0g/kg  species  (Rabbit).  Skin 
irritation:  Moderate  species  (Rabbit). 
Skin  sensitization:  negative  species 
(Guinea  pig). 

P  90-12 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 90-13 

Importer.  Confidential. 

Chemical.  (G)  Salt  of  naphthalene 
sulphonic  acid  condensate. 

Use/Import  (G)  Dispersing/surface 
active  agent.  Import  range:  Confidential, 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>  5,000  mg/kg  species  (Rat).  Static 
acute  toxicity:  LC50  >  199  mg/kg  time 
species  (Raintrout).  Eye  irritation:  None 
species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 

P 90-14 

Manufacturer  Akzo  Coating  Inc. 
Chemical.  (G)  Acrylate  resin  solution. 
Use/Production.  (G)  Resin  for  coating. 
Prod,  range:  Confidential. 

P-90-15 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  carboxylic  acid 
reaction  product  with  alky  amines, 
quatemized. 

Use/Production.  (G)  Finishing  agent 
for  textiles.  Pro(f.  range:  Confidential. 
P 90-16 

Importer.  Confidential. 

Chemical.  (G)  Lithium,  N-Octadecyl 
telephtalamate. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

P 90-17 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate-capped 
polyurethane  diol. 

Use/Production.  (S)  Compenet  of 
radiation-curable  coatings.  Prod,  range: 
Confidential. 


( 


P 90-18        I 

Manufacturer.  American  Biltrite  Inc. 

Chemical.  (G)  Radiation  curable 
aliphatic  urethane  oligomer. 

Use/Production.  (S)  Coating  for  vinyl 
resilient  fiooring.  Prod,  range:  50.000- 
70.000  kg/yr. 

P 90-19 

Manufacturer  Mazer  Chemicals. 

Chemical.  (G)  Steeiroxy  methicone/ 
dimethicone  copolymer. 

Use/Production.  (S)  Cosmetic 
personal  care  product  additive  and 
textile  lubricant.  Prod,  range: 
Confidential. 

P90-20 

Manufacturer  Confidential. 

Chemical.  (G)  Mono  alkyl 
naphthalene. 

Use/Production.  (G)  Heating  medium 
oil.  Prod,  range:  Confidential. 

P90-21 

Manufacturer  Confidential. 

Chemical.  (G)  Mono  alkyl 
naphthalene. 

Use/Production.  (G)  Heating  medium 
oil.  Prod,  range:  Confidential. 

P90-22 

Importer.  Nippon  Gohsei  (U.SA.)  Co. 

Chemical.  (G)  Copolymer  of 
unsaturated  polyester  and  allyl- 
compounds. 

Use/Import.  (G)  Coating  for 
woodwork.  Import  range:  10,000-70.000 

kg/yr. 

Dated:  November  2, 1989. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  B9-287S8  Filed  11-15-60;  6:45  am] 
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[OPTS-59278A;  FRL-3666-2] 

Certain  Chemicais:  ApprovsJ  Of  a  Test 

Marketing  Lxemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  lliis  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-89-28.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  November  6. 1989. 
Written  comments  will  be  received  until 
December  1, 1989. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 


"[OPTS-59278AJ"  and  the  specific  TME 
number  "[TME-89-28]"  should  be  sent 
to:  Document  Control  Officer  (TS-790), 
Confidential  Data  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-201.  401  M  St..  SW., 
Washington.  DC  20480.  f2n2)  382-3532. 
FOR  FURTHER  mPO»UA-^\Qrt  CONTACH 

Andrea  Pfahles-Hutcbens,  New 
Chemicals  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611, 401  M  St,  SW., 
Washington,  DC  20460,  (202)  382-2255. 
SUPPLEMENTARY  INFORMATION:  Section 

5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
mariceting  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  exemption 
upon  receipt  of  new  information  which 
casts  significant  doubt  on  its  finding  that 
the  test  marketing  activity  will  not 
present  an  unreasonable  risk  o  injury. 

EPA  hereby  approves  TMB-89-28. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met 

Inadvertently,  notice  of  receipt  of  the 
application  was  not  published  upon 
receipt  of  the  TME  application. 
Therefore,  an  opportimity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential  document 
is  available  in  the  Public  Reading  Room 
NE  G004  at  the  above  address  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  EPA 
may  modify  or  revoke  the  test  marketing 
exemption  if  comments  are  received 
which  cast  significant  doubt  on  its 
finding  that  the  test  marketing  activities 
will  not  present  an  unreasonable  risk  of 
injury. 

The  following  additional  restrictions 
apply  to  TME-8&-2a 

1.  A  bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TME. 


2.  The  Company  shall  mA>nt«iw  ^ 
following  records  until  5  years  after  the 
date  they  are  created,  and  shall  make 
them  available  for  inspectin  or  copying 
in  accordance  with  section  11  ofTSCA: 

a.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
maufacture. 

b.  The  appUcant  must  maintain 
records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
suppUed  in  each  shipment' 

c  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

T-89-28 

Date  of  Receipt-  September  25, 1969. 

Applicant-  Reichhold  Chemicals,  Inc. 

Chemical:  Reactive  polyurethane 
adhesive  (G).  n 

Use:  Adhesive  for  laminating  (G). 

Production  Volume:  7,000  lbs. 

Number  of  Customers:  1. 

Test  Marketing  Period:  28  weeks, 
commencing  on  first  day  of 
manufacture. 

Risk  Assessment:  EPA  identified  no 
environmental  concerns.  Based  on  data 
on  isocyanates  and  data  submitted 
pursuant  to  section  8(e)  of  TSCA.  the 
TME  substance  may  cause  cancer  and 
respiratory  sensitization:  however,  there 
is  no  exposure  via  the  route  of  concern. 
Therefore,  the  test  market  activities  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment 

Dated:  November  6, 1989. 
John  W.  Melone, 

Director,  Chemical  Control  Division,  Office  of 
Toxic  Sutfstances. 

[FR  Doc.  8&-287g7  Filed  11-15-89;  8:45  am] 
SHJJNQ  COM  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
NJT  Limited  Partnership  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


N 
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Applcant.  C»y  and 
Slat* 

HaNa 

Docfcat 
No. 

A.NJTLimtt8d 

BPH-«70S1SME 

8»-470 

AZ. 

a  Joai*  FM  LMM 

BPH-S70615MI 

AZ. 

BPH-870515lyrW 

0.  BwlTM 

BPH-e70615Ne 

Broadcasting. 

Tucson,  AZ. 

E.OWPuabto 

BPH-870515NC 

TucaorvAZ. 

^-  P*90y  C.  Browna, 

BPH-S70615NO 

Tucson.  AZ. 

a  F.E.M.  Ray,  Inc., 

BPH-870515NL 

Tucson,  AZ, 

K  A«tzona/C«oitol 

BPH-e70515NS 

CorrwTHjncabons, 

Ltd.,  Tucson,  AZ. 

1.  Playa  Oal  Sol. 

BPH-e70515NX 

TucsoaAZ. 

J.  Atfrahar  Anngos, 

BPH-e70515OH 

K.  Kavtn  M.  A  Patrtda 

BPH-870515NK 

WodNnger,  Tucson. 

(Pravioualy 

AZ. 

Oiamlaaad) 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consohdated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Isauahaading 

Apptcania 

1.  Financtal  QualHicatona 

2.  Cny  Covaraga 

C.H 

A.  B.  C.  E.  F.  H.  J 

3.  Environmontal ..- 

A   Air  HuT^vrt 

E.F.I 
J 

5.  Comparativa.   

A-J 

6.  ummate 

A-J 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  room  230. 1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 


Inc..  2100  M  Street.  NW..  Washington, 

DC  20037.  (Telephone  (202)  857-3600). 

W.  |an  Gay, 

Aaaistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

[FK  Doc.  8&-288n  Filed  11-15-89;  8:45  am] 

MUJNQ  CODC  tfT■la-o^■^t 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AaCNCV:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  0MB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act. 

summary:  The  submission  is 
summarized  as  follows: 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Financial  Report. 

Form  Number  FDIC  6200/06. 

OMB  Number  3064-0006. 

Expiration  Date  of  Current  OMB 
Clearance:  March  31, 1990. 

Frequency  of  Response:  On  occasion. 

Respondents:  All  prospective 
directors  or  officers  of  proposed  or 
operating  depository  institutions 
applying  for  Federal  deposit  insurance 
as  either  a  state  nonmember  bank  or  a 
state-chartered  savings  association: 
each  individual  proposing  to  acquire 
control  of  an  insured  state  nonmember 
bank;  and  each  individual  being 
proposed  as  a  director  or  being 
considered  for  employment  as  a  senior 
executive  officer  of  certain  insured  state 
nonmember  banks. 

Number  of  Respondents:  3.010. 

Number  of  Responses  Per 
Respondent- 1. 

Total  Annual  Responses:  3.010. 

A  verage  Number  of  Hours  Per 
Response:  2. 

Total  Annual  Burden  Hours:  6,020. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  BuilcUng.  Washington, 
DC  20503. 

FDIC  Contact-  John  Keiper.  (202)  808- 
3810.  Assistant  Executive  Secretary, 
Room  6096.  Federal  Deposit  Insurance 
Corporation,  550 17th  Street,  NW., 
Washington,  DC  20429. 

Comments:  Comments  of  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
January  16, 1990. 


AOORCSses;  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FIDC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed        A 
above.  ^.^  / 

suppleHentary  information:  The 
FDIC  is  requesting  OMB  approval  to 
revise  the  use  of  form  FDIC  6200/06, 
Financial  Report.  The  report  is  currently 
submitted  to  the  FDIC  by  each 
individual  director  or  officer  of  a 
proposed  or  operating  bank  applying  for 
Federal  deposit  insurance  as  a  state 
nonmember  bank,  or  by  a  person 
proposing  to  acquire  control  of  an 
insured  state  nonmember  bank. 

Because  of  the  recent  passage  of  the 
Financial  Institute  Reform.  Recovery, 
and  Enforcement  Act  of  1989 
("FIRREA "),  the  FDIC  has  been  given 
additional  supervisory  authority 
regarding  savings  associations  resulting 
in  the  need  for  expanding  the  use  of  the 
report  form.  Therefore,  in  addition  to 
those  individuals  already  required  to 
submit  the  Financial  Report  the  FDIC 
would  require  the  report  from  each 
director  or  officer  of  a  proposed  state- 
chartered  savings  association  or  an 
operating  savings  association  applying 
for  Federal  deposit  insurance.  Also, 
because  of  FIRREA  (section  914.  Pub.  L 
101-73).  the  Financial  Report  would  be 
submitted  by  each  proposed  new 
director  or  proposed  new  senior 
executive  officer  of  a  state  nonmember 
bank  which  (a)  became  insured  or  has 
undergone  a  change  in  control  within 
the  preceding  two  years  or  (b)  is  not  in 
compliance  with  the  applicable  capital 
requirements  or  is  otherwise  in  a 
troubled  condition.  The  FDIC  required 
by  statute  to  evaluate  the  general 
character  and  financial  condition  of 
certain  individuals  who  will  be  involved 
in  the  management  or  control  of  insured 
state-chartered  banks  and  savings 
associations. 

Dated:  November  9. 1989. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinaafi, 
Executive  Secretary. 

[FR  Doc.  89-28973  Filed  11-15-89;  8:45  am] 
nujNa  cooe  S7U-014I 


Information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice  of  infonnation  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act 
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summary:  Tbe  adbaiarfai  is 

summarized  as  follows. 

Type  of  Review:  New  collection. 

Title:  Notification  of  AdditioB  of 
Directors  and  Senior  Executive  Officers 
of  Certain  Depository  Institutions. 

Form  Number  FDIC  8810/01.  I 

Frequency  of  Response:  On  occeslon. 

Respondents:  Any  insured  State 
nonmember  bank  who  is  required  to 
notify  the  FDIC  of  the  ptoposed  arMiHon 
of  any  individual  to  the  board  of 
directors  or  the  emplojrment  of  any 
individual  as  a  senior  executive  officer 
of  such  institution. 

Number  of  Respondents:  2.200. 

Number  of  Responses  Per 
Respondent  1. 

Total  Annual  Responses:  2.200. 

Average  Number  of  Hours  Per        \ 
Response:  One  half  hour.  '■ 

Total  Animal  Burden  Hoars:  1,100. 

OMB  Reriewer  Gary  Waiooan,  (202) 
395-7340,  Office  of  InfotHMtton  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FDIC  Caatmct  |ohn  Keiper,  (202)  89ft- 
3810.  Assistant  Executive  Secretary, 
Room  6060.  Federal  Deposit  insurmcc 
CorporatioB,  SSO  17th  Street  NW., 
Washingtmi.  DC  2042a 

CommenU:  Commeats  on  this 
collection  of  information  are  welcome 
and  should  be  ednnitted  on  or  before 
lanuarjr  16,  IMX 

addresses:  A  copy  of  the  submission 
may  be  obtained  by  callii^  or  writing 
the  FDIC  contact  listed  above. 
Comments  regardiiig  the  suborfssion 
should  be  ad^h«a«ed  to  botb  ^  OMB 
reviewer  and  tiiie  FDIC  contact  listed 
above. 

SUPPUEMEN-ARY  fNFOfmA'XHC'nie 

FDIC  is  requesting  OMB  approval  to 
implement  a  new  collection  of 
information  from  certain  insured  state 
nonmember  banks.  The  proposed 
collection  of  information  n  a  stattrtory 
requirement  of  the  trrMiOy  enacted 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989 
("FIRREA'H.  Under  FIRREA  (section  «4, 
Pub.  L.  101-73),  an  insured  depository 
institution  shall  noti^  ^  appropriate 
federal  banking  agency  of  the  proposed 
addition  of  any  indlirtdiMl  to  the  be«nl 
directors  or  the  empJovrnent  of  any 
individual  as  a  senior  executive  offioer 
of  su<A  iflBtit«tion  at  least  30  days 
before  such  addition  or  employmeBt      ,^ 
becomes  effectrvr  d  the  m«tired     \^.y^ 
depository  insttrutwjn  \b\  becam*        c\ 
insured  or  b«6  uade.'^oae  a  change  ia 
control  wi;t~in  ihe  past  two fieaia or  ^) 
is  not  in  compiiance  vrith  thi>  '■^7^^^T^■tt 
capital  raqaiTBiiienu  o<  .•    iiinmiwilaa 


troubled  conditian  Tie  FDIC  would 
implemaat  isnt  statutory  requireokent  by 
requiring  tbo»e  8ta««  nunmember  bask* 
that  are  sub^eci  ic  um^  naLmcatkm 
requiramnnt  of  FIRREA  to  submit  lam 
FDIC  6810/01.  Notification  of  Additioa 
of  a  Director  or  Employment  of  a  Senior 
Executive  Officer. 

Dated  Nova^MriL  IMD. 

Federal  Depo^  »rfinifTT  Gocpontian. 
Hoyle  L  RofataHB. 
Exeutrn  Saatftary. 
[FR  Dec.  89-28874  Filed  ll-l&^aS;  S4S  aia] 


FEDERAL  MARITIME  COMMISSION 
Agreewmts)  FBed 

The  Federd  MatWow  Cnwiaiaaioii 

hereby  i^vas  aotfoe  of  Hw  fiita«  of  Ifae 
following  agraaaMBtM  panaanfeto 
section  5  of  the  SUpptag  Act  of  1SB4. 

Interested  parties  awy  iaspect  and 
obtain  a  copy  of  each  agreement  at  the 
Waaln^toB.  DC  Office  of  the  Federal 
Maritime  CoaaiiMioa.  1100  L  Street 
NW.,  Room  1022a  Interested  parties 
may  submit  oomments  on  each 
agreeaent  to  the  Secretary,  Federal 
Maritime  Commissioa.  Washii^tao.  DC 
20573,  within  ID  days  after  the  date  of 
the  Federal  Reg^ter  in  which  this  notice 
appears.  Hie  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commmncating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-20(904. 

Title:  Sea-Land  Service  Tenainal 
Agreenent 

Parties: 

Sea-Land  Service.  Inc.  (Sea-Lmd). 
Senator  Lkiie. 

Synopsis:  The  Agreement  permits  See- 
Land  to  provide  or  arrange  to  have 
provided  stevedoring  tatA  tora^ial 
services  to  Senator  Linie  at  Sea-Land's 
Port  of  Long  Beach  terminal  facilities  for 
(ui  indefinite  term.  Senator  Linie  wiil 
compensate  Sea-Laad  ia  *«w*<"w» 
with  the  provinoBS  of  lbs  rate  schethile 
set  forth  in  Appendix  I  of  the 
Agreement 

Agneemeat  Noj  224-200137-001. 

Title:  Georgia  Ports  Authority 
Terminal  Agreement 

PartdeK 

Georgia  Ports  Authority. 
Jugolinija. 

Synopsis:  The  Agreement  amends  tfie 
basic  agreement  to  consolidate  all  rent 
wharfage  and  dockage  charges  into  a 
single  unit  rate  per  container.  The 
consolidated  rate  and  other  diarges  wifl 


escalala  SB  Odeber  1.  each  year  of  the 
agmnmat  in  aa  amemt  ey  al  to  the 
U-SrConemffir  Mae  Index  but  act  to 
exceed  6%. 

By  Order  t>f4w  Federal  M«Mme 
Commission. 

Da«wL  Nviwbber  a  ten. 
Rooakl  D.  Mmphy, 

Assistant  Secntaiy. 

[FR  Doc.  89-28901  Piled  11-5-88;  8:«S«i4 


Agreemenlf^  Filed 

The  Federal  MaritiaM  CoawBiaaion 
hereby  g^vas  notice  of  the  fikng  of  the 
follov«ring  mreamcnt(s)  pnraeant  to 
section  5  of  the  Suppiiig  Act  of  liW4. 

Interested  parties  nay  inspect  and 
obtam  a  copy  of  each  agreoaent  at  the 
Washington,  IX:  ORioe  of  the  Federal 
Marrttane  Coaxmissiaa,  1100  L  Street 
NW..  Room  iQ22a  hitoiuetod  parties 
may  submit  comnMOtxai  eech 
agreement  to  the  Secretaiy.  Federal 
Maritime  Coinmiasiaa.  WaahtogUm.  OC 
20572.  within  10  days  a£ter  the  date  of 
the  Federal  Kaglitor  in  which  this  notioe 
appears.  Hie  requireaKnts  for 
comments  are  found  in  (  572403  ef  Title 
46  of  the  Code  of  Federal  RepdatiaBS. 
Interested  persons  afaoold  rrirwalt  this 
section  before  conanaaicating  with  the 
Coaumsaioo  regardmg  a  pending 
agreement 

Agreement  No.-  tZt-mo&or-^DB. 

Title:  Gty  of  Long  Beach  Tendnal 
Agreeaieot  < 

Parties: 
City  of  Long  Beadi. 
Maersk.  1n& 

Synopsis:  The  Agreement  amends  the 
basic  agreement  {Agreement  No.  224- 
010807).  It  provides  that  any  nH^Mfrmm* 
of  the  monthly  rent  specified  At 
paragraph  5.2  of  the  basic  agreement  as 
amended.  ahaH  be  filed  with  the 
Commission  and  bAr^nw  elective 
pursuant  to  the  ^'ppJ'Tfl  Act  of  188^ 

By  Ordsr  af  the  Pederai  UwtiiiBc 
CommiaiteB 

Dated  Novmbor  a  liiBSL 
losephCPdUag. 
Secretary. 
[FR  Dec  aa-aaan  Mad  n-i»-«a:  MC  aa4 


FEDERAL  RESERVE  SYSTEM 
Correction;  Tbe  Maytnco  Co. 


This  notice  curieLte  a  preYions 
Fedaaal  lagialflr  notice  (FR  Doc  a»- 
26,177)  poWihed  at  page  48774  of  the 
iasae  for  Tteadi^,  Nosenoiier  7,  Igaa 
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Under  the  Federal  Reserve  Bank  of 
Richmond,  the  entry  for  The  Maybaco 
Company  is  amended  to  read  Maryland 
Bank.  N.A..  Newark.  Delaware  instead 
of  Maryland  National  Bank,  NA.. 
Newark.  Delaware. 

The  entry  is  also  corrected  to  add  the 
following  subsidiaries  of  MNC 
Financial,  Inc.,  Baltimore,  Maryland 
which  Applicant  also  proposes  to 
acquire: 

Maryland  National  Pennsylvania 
Corporation,  Philadelphia. 
Pennsylvania,  and  thereby  engage  in 
making  loans  for  its  own  account  and  on 
behalf  of  others  pursuant  to 
S  225.25(b)(1);  MN  Credit  Corporation, 
Baltimore.  Maryland,  and  thereby 
originate  consumer  loans  and  personal 
property  leases  for  itself  and  bank 
pursuant  to  §  225.25(b)(1):  MN  Services 
Corporation,  Baltimore,  Maryland,  and 
thereby  engage  in  mortgage  banking  and 
brokerage  business,  leasing  of  real  or 
personal  property,  negotiating  loans, 
and  dealing  with  payments  of 
mortgages,  pursuant  to  S  225.25(b)(1); 
ReCap,  Inc.,  Wilmington,  Delaware,  and 
engage  in  real  estate  workout  activities, 
pursuant  to  S  225.25(b)(1):  American 
Security  Investment  Services,  Inc.. 
Washington,  DC  and  thereby  engage  in 
providing  discount  brokerage  services 
pursuant  to  i  225.25(b)(15):  ABB  Capital 
Management.  Inc..  Washington,  DC,  and 
thereby  engage  in  acting  as  an 
investment  advisor  pursuant  to 
i  225.25(b)(19);  MNC  Credit  Group. 
Towson.  Maryland,  and  thereby  engage 
in  servicing  commercial  loans  and 
leases  for  affiliated  or  una^diated 
individuals,  partnerships,  corporations 
or  other  entities,  acting  as  advisor  or 
broker  in  leasing  of  equipment  and 
personal  property,  commercial  and 
equipment  leasing  transactions;  leasing 
of  personal  property,  originating, 
making,  acquiring,  holding,  servicing, 
and  disposing  of  secured  and  unsecured 
loans.  Ikies  of  credit,  mortgages  and 
charges  on  real  or  personal  property, 
engaging  in  mortgage  banking,  brokering 
and  servicing  and  in  selling  as  agent 
credit  life,  disability  and  accident  and 
health  insurance  in  connection  with 
extensions  of  credit  by  bank  and 
nonbank  subsidiaries  of  MNC  Financial, 
Inc.,  commercial  lending,  including  but 
not  limited  to  financing  of  accounts 
receivable,  inventories,  and  other  types 
of  secured  and  unsecured  loans  to 
conmiercial  enterprises,  pursuant  to 
S  225.25(b)  (1).  (5)  and  (8);  Maryland 
National  Mortgage  Corporation, 
Baltimore.  Maryland,  and  thereby 
engage  in  mortgage  banking,  brokering 
and  servicing  and  acting  as  advisor  in 
mortgage  loan  transactions,  pursuant  to 


(  225.251(b)(1):  MNC  American 
Corporation.  Aurora,  Colorado,  and 
thereby  engage  in  industrial  banking 
and  servicing  loans  pursuant  to 
i  225.25(b)  (1)  and  (2);  MNC  Consumer 
Discount  Company,  Coraopolis. 
Pennsylvania,  and  thereby  engage  in 
mortgage  banking,  brokering,  and 
servicing,  including  but  not  limited  to 
second  mortgage  financing,  and  in 
originating,  buying,  selling,  and 
otherwise  dealing  in  loans  as  principal 
or  agent,  pursuant  to  S  225.25(b)(1):  Mid- 
Atlantic  Life  Insurance  Company, 
Coraopolis.  Pennsylvania,  and  thereby 
engage  in  underwriting,  as  reinsurer, 
credit  life  and  credit  accident  and  health 
insurance  on  loans  and  other  extensions 
of  credit  made  by  subsidiaries  of  MNC 
Financial,  Inc.  and  originated  in 
Maryland,  Ohio,  Pennsylvania,  New 
Jersey,  Virginia  and  by  American 
Industrial  Bank,  pursuant  to 
S  225.25(b)(8):  Landmark  Financial 
Services,  Inc.,  Silver  Spring,  Maryland, 
and  thereby  engage  in  making,  acquiring 
and  servicing  consumer,  real  estate  and 
sales  finance  loans,  acting  as  broker  for 
credit  life,  health  and  accident 
insurance,  reinsuring  credit  life,  health 
and  accident  insurance  sold  by 
Landmark  Financial  Services,  Inc., 
providing  automobile  insurance 
premium  financing,  providing  data 
processing  services  related  to  such 
premium  financing,  pursuant  to 
9  225.25(b)  (1),  (7).  8{il)  and  8(iu): 
Virginia  Federal  Savings  Bank, 
Richmond.  Virginia,  and^ngage  in 
operating  and  controlling  a  savings 
association,  pursuant  to  S  225.25(b)(9); 
First  Service  Corporation  of  Virginia, 
Richmond,  Virginia,  and  engage  in 
managing  real  property  acquired  in  loan 
workouts,  pursuant  to  9  225.25(b)(1): 
Southern  Condominum  Service, 
Incorporated.  Richmond.  Virginia,  and 
engage  in  managing  real  property 
acquired  in  loan  workouts,  pursuant  to 
9  225.25(b)(1):  Southern  Hotel  Service, 
Incorporated.  Richmond.  Virginia,  an^ 
engage  in  managing  real  property 
acquired  in  loan  workouts,  pursuant  to 
9  225.25(b)(1):  Southern  Finance 
Corporation.  Richmond.  Virginia,  and 
engage  in  CMO-arbitrage  transactions 
pursuant  to  9  225.25(b)(9): 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  9, 1988. 

Baibara  R.  Lowray, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-26010  Filed  11-15-89:  8:45  am] 
SaUNQ  COW  t>1*-«1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 

Public  Infonnation  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

agency:  Health  Care  Financing 
Administration  HHS. 

The  Department  of  Health  and  Human 
Services  (HHS)  previously  published  a 
list  of  information  collection  packages  it 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  in 
compUance  with  the  Paperwork 
Reduction  Act  (Pub.  L  96-511).  The 
Health  Care  Financing  Administration 
(HCFA),  a  component  of  HHS,  now 
publishes  its  own  notices  as  the 
information  collection  requirements  are 
submitted  to  0MB.  The  HCFA  has 
submitted  the  following  requirements  to 
OMB  since  the  last  HCFA  list  was 
pubUshed. 

1.  Type  of  Request-  Revision:  Title  of 
Information  Collection:  Medicaid 
Integrated  Quality  Conti-ol  Review 
Worksheet:  Form  Number  HCFA-316; 
Frequency:  Monthly;  Respondents: 
State/local  governments;  Estimated 
Number  of  Responses:  4.084;  Average 
Hours  per  Response:  Q.6\  Total 
Estimated  Burden  Hours:  269.419 
(reporting)  and  179.494  (recordkeeping) 
for  a  total  of  470,161  hours. 

2.  Type  of  request  Extension;  Title  of 
Information  Collection:  Laboratory 
Personnel  Qualification  Appraisal;  Form 
Number  HCFA-3083:  Frequency:  On 
occasion:  Respondents:  Individuals/ 
households  and  small  businesses/ 
organizations:  Estimated  Number  of 
Responses:  3.080;  A  verage  Hours  per 
Response:  .33;  Total  Estimated  Burden 
Hours:  1,000. 

3.  Type  of  Request  Extension;  Title  of 
Information  Collection:  Blood  Bank 
Inspection  Checklist  Form  Number 
HCFA-282;  Frequency:  Annually; 
Respondents:  State /local  governments; 
Estimated  Number  of  Responses:  1.500; 
A  verage  Hours  per  Response:  .5;  Total 
Estimated  Burden  Hours:  750. 

4.  Type  of  Request  New;  Title  of 
Information  Collection:  TEFRA 
Evaluation  Survey:  Form  Number 
HCFA-R-133;  Frequency:  On  occasion; 
Respondents:  Individuals/households: 
Estimated  Number  of  Responses:  12,428: 
Average  Hours  per  Response:  .5:  Total 
Estimated  Burden  Hours:  6,214. 

5.  Type  of  Request  Reinstatement 
Title  of  Information  Collection:  Criteria 
for  Medicare  coverage  of  Heart 
Transplants;  Form  Number  HCFA-R- 
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106;  FrequoKy:  Annuelly-  Respondents: 
Small  businesses/organizauoos  and 
non-profit  institutions;  Estimated 
Number  of  Beaponaes:  75;  Average 
Hours  per  Response:  100;  Total 
Estimated  Burden  Hours:  7,800. 

6.  Type  ofReqtieat  New:  Titie  of 
InformcUka  CoUectioo:  informatian 
CoHection  Requirements  in £i^)-3tl. 
Revahation  ai  Asseis.  FoaaNmitber 
HCFA-R-^3Q;  Frequency:  On  oocanoo; 
Respondeets:  Smaii  Businesses/ 
organizstionit  and  State/local 
govetniBents:  Estimated  Namber  of 
RespoHBM.'  1M:Af>»rage  Houn  pet 
Response:  JtSi  Total  Estimated  Burdea 
Hours:  2&. 

7.  Type  of  Request  Extension:  Title  of 
Informatioa  CoUeotion:  infonaatian 
CoDectioa  teqnii«ments  in  BFD-SSB, 
Limits  on  Payment  for  Drugs:  Form 
Number.  HCFA-R-113;  Frequ&tcy: 
Annually;  Respondents:  Stsute/iocal 
govemments:  Estimated  Number  of 
Responses:  52;  A  verage  Houn  per 
Regponae:  h  Total  Estimated  Burden 
Hours:  150  (reporting)  and  156 
(recordkeeping)  for  a  total  of  312  ours. 

8.  Type  of  Request  Extennan:  ThJe  of 
Informatioa  Collection:  AcqoisitioD. 
Protection  and  Disdosure  oi  F%0 
Informatioai;  Form  Ntwiber  HCFA-R-70; 
Frequency:  Oti  oocasi<Hi:  Reipaidentt: 
Businesses/other  for  profit  and  small 
businesses/organizations:  Estimated 
Number  of  Responses:  53:  A  verage 
Hours  per  Response:  1,175.8;  Total 
Estimated  Burden  Hours:  02,317. 

9.  T^pe  of  Request  Extension:  Title  of 
Information  Collection:  Mmidpel 
Health  Services  Cost  Reporting  Form; 
Form  Number  HCFA-255;  Frequency: 
Annually;  Respondents:  State/local 
Govemments;  Estimated  Number  of 
Responses:  15;  A  verage  Hours  per 
Response:  34:  Total  Estimated  Borden 
Hoars:  5ia 

10.  Type  of  Request  RevisiaB:  Tide  of 
Information  CoUectioa:  ClaiiBS 
Processing  Assessment  Svstem  (CPAS) 
Review  Sdiedule:  Fomr,  Number  HCFA- 
331.  503.  R-«ri  and  R-83;  Frequency:  Oa 
occasion;  Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  SI:  Average  Hours  per 
Response:  1,0^,  Total  Estimatad  Airden 
Hours:  53.194  (ref>orting]  and  12,991 
(recordkeeping)  for  a  total  of  60,ltt5 
hours. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Officer  on 
301-066-2G68  for  copies  of  the  clearance 
request  pe<^«fefl  Writter  comments 
and  recommend  a  tiOTw  for  th«  proposed 
information  coflertions  shcmid  be  •rpnt 
directiy  to  the  fottow^ng  address:  OKffl 
Reports  Manafement  Brancli.  Attention. 
Allison  1  leii on.  New  Executive  OHice 


Building,  Room  3200,  Washii^gton.  DC 
20503. 

Date:  TVovember  9, 1988. 
LoidaB.  Hay^ 

Acting  Administrator  Healtb  CarsFiaaacii^ 
Administration. 

[FR  Doc  89-28830  Filed  11-15-88;  B:f5  am] 


Health 


National  Vacck>«  fnvjr^'  ^  omp^naa/Hon 
Program  List  q>  •^i>tjor-<i  H#c«ived 

AQENCv:  PaMic  HeaKb  Service,  HHS. 
ACnON:  Notice. 

summary:  the  Pafabc  Healtk  Serriee 
(PHS)  is  publishing  this  notice  of 
petitions  received  imder  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  I^S  Act  as  amended. 
While  the  Secretary  of  Heahh  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitiaas  far 
compensation  under  the  Program,  the 
United  States  O^as  Court  is  c^w^ed 
by  statute  widi  respoasibiSty  for 
considering  and  acting  opoo  the 
petitions. 
FOR  FURTHER  INFORMATION  COKTACT: 

For  information  aboutKSqulrements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk.  United 
States  Claims  Court,  717  Madison  Ptace. 
NW..  Washington.  DC  2000S,  (202)  033- 
7257.  For  kifonnation  oa  die  Pobfic 
Health  Service's  role  fai  the  Prograoi, 
contact  the  Administratw.  Vaodne 
Injury  Compensation  Pro^wa,  PaiMawn 
Biiildiag.  5800  Fishers  Lane,  Room  4-ltn., 
Rockvilk.  MD  20087.  (301)  443-0503. 
SUPPUMWTARV  tMFomMTKM:  The 
Program  provides  a  system  of  no-fsidt 
compensation  for  certain  iadividaaia 
who  have  been  in  iured  bjr  specified 
childhood  Taccmes  Sat>title  2  «f  titie 
XXI  of  die  PHS  Act  42  U^C  300aa-1fl 
et  seq.  prorides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  aerve  a 
copy  of  the  petition  oo  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondeat  ia  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  matters  to 
take  evidence,  condact  hearfaigs  as 
appropriate,  and  to  submit  lo  tiie  Court 
proposed  findings  of  fact  with  re^wct  to 
injuries. 

A  petition  may  be  filed  with  le^Mct  to 
injuries,  disabilities,  illnesses. 


conditions,  and  dwwths  tesulTii^  from 
vaccines  Jestiftjed  in  the  Vac^n  Injury 
Table  set  forth  at  section  2114  of  &e 
PHS  Act.  This  Table  lists  for  eaA 
covered  cMhsiood  vaccine  die 
conditions  whidi  wfll  led  to 
compensation  and,  for  each  condition, 
the  time  period  tat  occurrence  of  ^e 
first  symptom  or  manifestadan  of  onset 
or  of  sigiifficast  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  net 
listed  in  the  Table  and  for  coaditioas 
that  are  aaanifiested  altar  the  tiflie 
periods  specified  in  the  TaUa.  aot  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  dta  beted 
vaodnes. 

Section  2112(bK2)  of  the  PHS  Act.  42 
U.S.C.  30Qaa-12(bl(2),  requires  dmt  the 
Secretary  publish  in  tie  Fednai  Registef 
a  notice  of  each  petition  filed.  Set  fcrth 
below  is  a  hst  of  petitkan  leoeiyed  hy 
PHS  fran  Septonber  28  tfaroaeh  October 
31. 1989.  Section  2112(bK2)  also  provides 
that  the  special  master  "shafl  aflurd  an 
interested  persons  an  opportnmty  to 
submit  relevant,  written  information*' 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  prepooderance  of  die 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  doe  to  factors  unrdated  to 
the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allagatioa  in  a  petition  that  the 
petitioner  either 

(a)  "soeteined.  or  had  significaatly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "sustained,  or  had  si^oificantly 
aggravated,  any  iUness.  disabihty, 
injury,  or  oon(fition  set  forth  in  the 
Vaccine  Injury  Table  the  first  sympton 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the  ' 
special  master's  invitation  to  aQ 
interested  peraons  to  aubaat  written 
information  relevant  to  the  issues 
described  above  in  die  case  of  the 
petitions  listed  bekvw.  Any  person 
choosing  to  do  so  should  file  an  origiiial 
and  three  (3)  copies  of  the  information 
with  the  Qak  df  the  U.S.  Claims  Court 
at  the  address  fisted  above  (under  the 
heacfing  "For  Pnrther  Informatian 
Contact"),  with  a  copy  to  P*B 
addressed  to  Acting  Director,  Borean  of 
Health  Piufessions,  9000  f^slien  Lane, 
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Room  8-05,  Rockville.  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  PvtitiofM 

1.  lames  Watson  on  behalf  of  Grant  Watson, 
Aibcmy,  Georgia,  Gaims  Court  Number  89- 
92  V; 

2.  Kim  &  Maureen  Caskill  on  behalf  of 
Katherine  Caskill.  Deceased.  Indianapolis. 
Indiana.  Claims  Court  Number  88-03  V; 

3.  Beveriy  &  Rose  Morris  on  behalf  of 
Katherine  Morris.  Austin.  Texas.  Claims 
Court  Number  89-84  V; 

4.  Karen  Brauer.  Houston.  Texas.  Claims 
Court  Number  89-OS  V: 

5.  Troy  C.  Smith.  Washington,  DC,  Claims 
Court  Number  88-86  V; 

6.  First  Commercial  Bank  on  behalf  of  Jimmy 
Ray  )ones.  Jr..  Deceased.  Little  Rock. 
Arkansas.  Claims  Court  Number  89-87  V; 

7.  Cynthia  Pease  on  behalf  of  Valerie  Pease, 
Deceased  Detroit  Michigan.  Claims  Court 
Number  89-88  V; 

8.  Nancy  Lehman  on  behalf  of  Karen  Lehman, 
Twin  Falls,  Idaha  Claims  Court  Number 
89-88  V: 

9.  Mark  ft  Mary  Muench  on  behalf  of  Andrew 
Muench.  Rochester.  New  Yofk.  Claims 
Court  Number  89-100  V; 

10.  Tecola  Miles  on  behalf  of  Araadika  Miles. 
Deceased.  Philadelphia.  Pennsylvania. 
Claims  Court  Number  89-101  V: 

11.  Michael  Veon  on  behalf  of  Eric  Veon, 
Santa  Cruz,  California,  Claims  Court 
Number  88-102  V: 

12.  Carl  &  Rachel  Ruben  on  behalf  of  Max 
Ruben.  Boca  Raton.  Florida.  Claims  Court 
Number  89-103  V: 

13.  Donald  &  Patricia  Cameron  on  behalf  of 
Amanda  Cameron,  Portage.  Pennsylvania, 
Claims  Court  Number  89-104  V; 

14.  Theodore  ft  )ean  Kotopoulos  on  behalf  of 
Elaine  Kotopoulos,  Fort  Lee.  New  Jersey, 
Claims  Court  Number  89-105  V. 

Dated:  November  9. 1889. 
John  H.  KeUo. 
Acting  Administrator. 
[FR  Doc.  88-26914  Filed  11-15-88;  8:45  am] 
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National  Institutes  of  Health 

Notice  of  Estabilshinent;  Biomedical 
Research  Support  Advisory 
Committee 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L. 82-463. 86  Sut  770-776),  and  section 
402(b)(6)  of  the  Public  Health  Service 
Act,  [42  U.S.  Code  282(b)(6)]  as 
amended,  the  Acting  Director,  NIH, 


announces  the  restructuring  and 
renaming  of  the  General  Research 
Support  Review  Committee,  effective 
October  1, 1989.  The  new  committee  will 
be  the  Biomedical  Research  Support 
Advisory  Committee. 

The  Biomedical  Research  Support 
Advisory  Committee  shall  provide 
technical  and  scientific  advice  to  the 
Director,  f^HH.  and  the  Director,  Division 
of  Research  Resources,  on  matters 
relating  to  new  institutional  and  support 
mechanisms,  guidelines,  planning, 
objectives,  operational  policy  and 
review  for  special  initiatives. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  the  Biomedical 
Research  Support  Advisory  Committee 
will  terminate  September  30, 1991. 

Dated:  November  6. 1989. 
William  F.  Raub, 

Acting  Director.  NIH. 

[FR  Doc  88-28860  Filed  11-15-89:  B^45  am] 
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Social  Security  Adminiatratlon 

Supplementary  Agreement  on  Social 
Security  Between  the  United  States 
and  Switzerland;  Entry  into  Force 

The  Commissioner  of  Social  Security 
gives  notice  that  on  October  1, 1988.  a 
supplementary  agreement  entered  into 
force  which  amends  the  social  security 
agreement  between  the  United  States 
(U.S.)  and  Switzerland  that  has  been  in 
effect  since  November  1, 1980.  The 
supplementary  agreement,  which  was 
signed  on  ]une  1, 1988.  was  concluded 
pursuant  to  section  233  of  the  Social 
Security  Act  It  simplifies  the  original 
agreement,  primarily  by  introducing  a 
new  method  of  computing  U.S.  Social 
Security  benefit  amoimts  when 
entitlement  for  the  benefits  is  based  on 
combined  U.S.  and  Swiss  social  security 
coverage.  The  supplementary  agreement 
also  updates  and  clarifies  several 
additional  provisions  of  the  original 
agreement. 

Persona  who  wish  to  obtain  copies  of 
the  agreement  or  want  more  information 
about  its  provisions  may  write  to  the 
Social  Security  Administration,  Office  of 
International  Policy.  Room  1104,  West 
High  Rise  Building,  6401  Security 
Boulevard,  Baltimore.  MD  21235. 

Dated:  October  31. 1988. 
Gwndolyn  S.  King. 
Commissioner  c^  Social  Security 
[FR  Doc.  89-26846  Filed  11-15-89;  8:45  am] 
;  4isa-iMi 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  tlia  Secretary 

Privacy  Act  of  1974— Revieion  of 
Notice  of  System  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a).  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  revising 
a  notice  describing  a  system  of  records 
maintained  by  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
The  change  being  published  is  editorial 
in  nature,  and  reflects  an  organizational 
change  which  has  occurred  in  the 
system  manager  section  of  the  notice 
since  publication  of  the  material  in  the 
Federal  Register  on  June  16, 1988  (53  FR 
22575).  The  notice  being  revised  is  titled 
"Applicant/Violator  System  (AVS)— 
Interior,  OSMRE-9,"  and  is  published  in 
its  entirety  below. 

Since  this  change  does  not  involve 
any  new  or  intended  use  of  the 
information  in  the  system  of  records,  the 
notice  shall  be  effective  on  or  before 
November  16. 1989.  Additional 
information  regarding  this  revision  may 
be  obtained  from  the  Privacy  Act 
Officer,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Room 
252,  South  Interior  Building,  U.S. 
Department  of  the  Interior,  Washington, 
D.C  20240. 

Dated:  November  6, 1969. 
Oscar  W.  M  ueUv,  Jr.. 

Director,  Office  of  Management  Improvement. 

lntertor/08MRE-« 

SVSTIMMAMC 

Applicant/Violator  System  (AVS) — 
Interior.  OSMRE-9. 

svsmi  location: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE),  Department 
of  the  Interior,  Washington,  D.C.  20240 
and  field  locations.  For  specific 
addresses  of  field  locations  contact  the 
System  Manager  at  the  address  given 
below.  Major  system  hardware  is 
located  at  the  National  Center. 
Geological  Survey,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia  22092. 

CATCQOaiES  or  WOMVIDUALS  COVEKEO  BY  THi 


The  system  contains  names  of  coal 
mining  permit  holders  and  applicants: 
individuals  and  entities  who  own  or 
control  coal  mining  permit  holders  and 
applicants;  operators  for  and  agents  of 
coal  mining  permit  holders  and 
applicants;  individuals  and  entities 
responsible  for  unabated  Federal  or 
State  cessation  orders,  imp lid  Federal 
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or  Slate  civil  penalties.  Federal  or  State 
air  fuid  water  quahty  violations  arising 
from  surface  mining  operations,  bond 
forfeitures,  or  violations  of  abandoned 
mine  land  reporting  and  payment 
requirements  arising  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977,  30  U.S.C.  1201  et  seq.  (SMCRA); 
and  individuals  or  entities  who  own  or 
control  individuals  or  entities 
responsible  for  unabated  Federal  or 
State  cesaation  orders,  unpaid  Federal 
or  State  civil  penalties,  Federal  or  State 
air  and  water  quality  violations  arising 
from  surface  mining  operations,  bond 
forfeitures,  or  violations  of  abandoned 
mine  land  reporting  and  payment 
requirements  arising  under  the  SMCRA. 

CATEOomu  OF  mcoRoa  m  thi  svmtt: 
(1)  Coal  Mining  Permit  Application 
information  and  Permit  information  such 
as  individuals  listed  in  the  application 
or  permit  (names,  addresses,  and  social 
security  numbers,  if  available),  bond 
and  acreage  information;  (2)  violator 
information  obtained  from  OSMRE 
enforcement  records,  state  enforcement 
records,  and  abandoned  mine  land 
records;  |3)  ownership  and  control 
information  on  coal  mining  operations 
obtained  from  the  aforementioned 
records,  the  Mine  Safety  and  Health 
Administration  legal  identity  forms  and 
other  MSHA  records,  State  Corporation 
Commission  and  Secretary  of  State 
records,  clerk  of  court  records,  company 
or  operator  financial  reports  and 
investigative  reports  provided  to 
OSMRE  under  contract. 

AUTHOWTV  TON  MAINTCNANCC  Of  TMC 
SYSTEM: 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C  1201 
et  seq.;  and  the  February  1, 1985, 
Revised  Court  Order  in  Save  Our 
Cumberland  Mountains,  Inc.,  el  al  v. 
William  P.  Clark,  et  al..  Civil  No.  81- 
2134  (D.D.C.  1985). 

ROuriME  uses  or  mFConos  maimtainco  m 

TmSVS^IHi,  tuCLUOINO  CA^OOB'CSOf 
USIRS  ANO  THE  PU«tf>08€  Of  SUCH  U8CS: 

The  primary  uses  of  the  records  are  to: 
(a)  Serve  as  a  tool  for  OSMRE  and  State 
regulatory  authorities  to  determine  if 
any  individual  or  entity  who  owns  or  is 
in  control  of  an  operation  covered  by  a 
coal  mining  permit  or  application  for  a 
permit  was  or  is  in  control  of  any  entity 
with  an  unabated  Federal  or  State 
cessation  order,  unpaid  Federal  or  State 
civil  penalty.  Federal  or  State  air  and 
water  quality  violation,  bond  forfeiture, 
or  violation  of  abandoned  mine  land 
reporting  and  payment  requirements 
arising  under  SMCRA;  (b)  enable 
OSMRE  and  State  regulatory  authorities 


to  take  appropriate  to  withhold  or 
revoke  permits  of  entities  or  individuals 
responsible  for  violations  of  SMCRA, 
the  corresponding  provisions  of  State 
law,  or  other  laws  or  regulations 
referred  to  in  section  510(c}  of  SMCRA; 
(c)  develop  data  on  coal  mining 
activities  on  a  nationwide  basis;  (d) 
provide  statistics  by  company,  region; 
judicial  district.  State  and  nationwide 
for  management  purposes;  (e)  enable 
OSMRE  and  State  regulatory  authorities 
to  effectively  monitor  their  program 
requirements;  (f)  enable  OSMRE  to 
collect  civil  penalties  due  it  from 
violators  or  to  collect  delinquent 
abandoned  mine  land  fees.  Disclosures 
outside  the  Department  of  the  Interior 
may  be  made:  (1)  To  the  appropriate 
Federal,  State,  local  or  foreign  agency 
responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
any  statute,  rule,  regulation,  or  order 
when  OSMRE  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  to  the  Internal  Revenue 
Service  when  disclosure  will  enable 
OSMRE  to  collect  civil  penalties  due  it 
from  violators  or  to  collect  delinquent 
abandoned  mine  lands  fees;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  (4)  to  public 
interest  groups  as  may  be  required 
under  a  February  1, 1985,  Revised  Court 
Order  in  Save  Our  Cumberland 
Mountains,  Inc.,  et  al.  v.  William  P. 
Clark,  et  al.,  Civil  No.  81-2134  (DD.C. 
1985);  (5)  to  the  U.S.  Department  of 
Justice  or  a  court  or  other  adjudicative 
body  of  competent  jurisdiction  when  (a) 
the  United  States,  the  Department  of  the 
Interior,  a  component  of  the  Department 
or,  when  represented  by  the 
government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  purpose  for  whidi  the 
records  were  compiled;  (6)  to  applicants 
and  permittees  pursuant  to  permit 
determinations;  (7)  to  individuals  or 
entities  in  response  to  their  requests  for 
permit-related  information  about 
themselves  and  related  individuals  or 
entities  contained  within  the  AVS 
system  of  records.  . 

TOCOWIUIHH  mPOHTStO 


or  the  Federal  Claims  Collection  Act  of 
1986  (31  U.S.C  3701(aK3)). 

MUCUS  AND  HIACTICKS  fOR  STOaaML, 

weiwiwiNa,  ACceieiNa,  wttainwo,  and 

DISM>SIMa  or  RKCOROt  M  TNI  SVSTU: 
STOMAOC 

Maintained  in  manual  form  in  file 
cabinets  and  recorded  on  computer 
usable  media. 


Data  is  retrievable  by  numerous 
combinations  or  data  filed  such  as 
assigned  index  number,  company  name, 
individual  name,  State,  permit  number, 
violation  numbers  and  amount(s)  due. 

SAFCOUAMOS: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51  for 
computerized  and  manual  records. 
Manual  records  are  maintained  in 
OSMRE  areas  occupied  by  OSMRE 
personnel  during  working  hours  with 
buildings  locked  and/or  guarded  during 
nonworking  hours. 

RCTomoN  ANO  disposal: 

Data  stored  on  computer  usable  media 
will  be  retained  until  it  is  detennined 
that  the  data  is  no  longer  needed  or 
required.  Manual  records  will  be 
retained  to  serve  as  verification  and 
back-up  material.  ADP  printout  records 
will  be  disposed  of  periodically  when 
superseded.  Records  are  retained  and 
disposed  of  in  accordance  with  OSMRE 
Records  Disposition  Authority  NCl-43a- 
80-1,  Item  No.  302-06. 

SYSTIM  MANAOCn(S)  AND  AOONCSS: 

Assistant  Director.  Finance  and 
Accounting,  Office  of  Surface  Mining, 
1951  Constitution  Avenue,  NW., 
Washington,  D.C.  20240. 

NOTmcATMN  Moccounc: 

To  determine  whether  information  is 
maintained  on  you  in  this  system,  write 
to  the  Systems  Manager.  See  43  CFR 
2.60  for  form  of  request 

aecoNO  Acctss  moceouME: 

To  see  your  records,  write  the  system 
Manager.  Describe  as  specifically  as 
possible  the  records  sought  and  mark 
the  request  "Privacy  Act  Request  for 
Access."  See  43  CFR  2.63  for  required 
content  of  request. 


Pursuant  to  5  U.S;C.  552a(b)(12), 
disclosures  may  be  made  to  a  consumer 
reporting  agency  as  defined  in  the  Fair 
Credit  Reporting  Act  {15  U.S.C  1681a(f)), 


A  petition  for  amendment  of  AVS 
data  shall  be  addressed  to  the  Assistant 
Director,  Information  Systems 
Management  and  must  meet  the  content 
requirement  of  43  CFR  2.71.  The  petition 
for  amendment  must  be  submitted  in 
writing. 


/ 
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«(cc  oo  touacf  CATeoonu: 

(1]  Federal  and  State  Coal  K^ning 
Permit  files  both  manual  and 
computeraed.  f2)  AppKcable  OSMRE 
and  State  Title  IV  and  V  programs  files 
both  manual  and  computerized.  (3)  Mine 
Safety  and  Health  Administration 
(MSH^  Legal  Identity  Forms  and  other 
records.  (4}  Individual.  Operator  and 
Company  financial  reports.  (5)  MSHA 
R-31  Comptroller  information  Data 
Base.  (6)  State  Corporation  Commission. 
Secretary  of  State.  Taxation  bureaus 
and  Clerk  of  Court  Record*.  (7) 
Individual  or  Company  Net  Worth 
Determination  repcrta.  (8)  Department  of 
the  Interior  Solicitor  File*.  (9)  OSMRE 
contractors  who  prepare  investigative 
reports. 

[FR  Doc.  80-26071  Tiled  11-15-69:  8:45  ami 

WLUNQ  COOK  4S1».0i.« 


Bureau  of  Land  Management 

[CO-01<M)»-4320-a2I 

Craig,  Colorado,  Advisory  CouncM 
Meeting 

Time  and  Dote:  December  13. 1969^  at 
10  a.m. 

Place:  BLM-Craig  Dtatrict  Office.  455 
EmersoB  Street.  Craig,  Colorado. 

SftKiML'Open  to  pabbc:  interested 
person*  May  make  oral  statements  at 
10:30  a  JO.  Somskary  minotes  of  the 
meeting  will  be  maiutained  in  the  Craig 
District  Office. 

Matters  To  Be  Considered 

1.  Coal  bed  methane 

2.  Wildlife  2000 

3.  Follow  up  on  riparian  worlisbop 

4.  Status  of  recreation  resolution 

5.  Status  of  noxious  weed  lesuletion 

6.  Division  of  Wildlife's  elk/ cattle 
grazing  study 

7.  ELM'S  alTocation  of  forage  in  wildlife/ 
livestock  conflict  allotments 

6.  Coordinated  resource  management 

Contact  Person  for  More  Information: 
Mary  Pressley  BLM  Craig  District  Office, 
455  Emerson  Street.  Craig.  Colorado 
81625-1129.  Phone:  (303)  824-82B1. 

Dated:  NoTtober  7. 198S. 
Keanelk  9.  Saith, 
A  cling  District  Manager. 
[FR  Doc.  89-28929  Filed  11-15-89S  8:45  smf 

WLUNQ  COOS  Of  M  M 


[CA-«S(M4tO-4M)  - 

A  c^t»ory  Cotincff  Meeting,  UMeli,  CA 

AQENCv:  Bareaa  of  Land  Manageawat, 

Interior. 


action:  Notice  of  Meeting  Ukiah, 
Califomia.  DisMct  Advisory  CounciL 

summary:  Pursuant  to  Public  Law  94- 
579  and  43  CFR  1780.  the  Ukiah  District 
Advisory  Council  will  meet  in  Redding. 
CahTorm'a.  December  13-14. 1989.  to 
discuss  a  number  of  issues  related  to 
management  of  public  lands  in  the 
Ukiah  District's  Areata.  Clear  Lake,  aiui 
Redding  resource  areas.  A  complete 
agenda  is  available  from  the  Ukiah  BLM 
Office. 

dates:  The  Council  will  meet  from  1.00 
p.m.  to  4:00  p  jn.  December  13  and  from 
8:00  a.m.  to  3:30  p.m.  December  14. 
Opportunity  for  public  comment  will  be 
provided  at  lOOO  a  jn.  December  14. 
ADDRESS:  The  Council  will  meet  at  the 
Bureau  of  Land  Management  Office,  355 
Hemsted  Drive,  in  Redding. 
FOR  RWTHER  MFORMATION  COirTACT: 
Barbara  TagHu.  Ukiah  District  Office. 
Bureau  of  Land  Management.  555  Leslie 
Street.  Ukiah.  California  95482.  (707) 
462-3873. 
SUPPLEMENTARY  information:  All 

meetings  of  the  Ukiah  District  Advisory 
Council  are  open  to  the  public 
Individuals  may  submit  oral  or  written 
comments  for  the  Council's 
consideration.  Opportimity  for  oral 
comments  will  be  provided  at  10:00  a.m. 
Thursday.  December  14.  Summary 
minutes  of  (he  meeting  will  be 
maintaioed  by  the  Ukiah  District  Office 
and  win  be  available  for  inspection  and 
reproduction  within  30  days  of  the 
meeting. 

Dated  Nuwembet  3, 1969. 
Auiea  W.  WUpitr 
DistFict  Manager. 
[FR  Doc  8»-2e933  Hied  11-15-80: 8c45  ami 

BHUROCOO*  O10-M>4t 


[NV-930-M-4aia-14(  M-M772,  at  aU 

Batfla  Mountain  Diatrict,  Tooopah 
Rasourca  Area 

agency:  Boreev  of  Land  Management, 

Interior. 

action:  Realty  action;  competitive  sate 

of  Federal  land  in  Nye  County.  Nevada. 

summary:  The  following  descsibed  land 
has  been  exaaiined  and  identified  as 
suitable  for  disposal  by  sale  through 
competitive  bidding  procedures  mider 
section  203  and  200  of  die  Fetteral  Land 
Policy  and  Manageiiieht  Act  of  1975  (43 
U.S.C.  1713  and  1719)  at  no  less  than  the 
appraised  fair  market  value: 

Mount  DiaUo 
T12&.1L47B., 

Sec  7. 
N-a8772    letS7 


N-61406  k>tlO 

N-51406  lot  11 

N-51407  lot  42 

N-51408  lot  43 

N-51409  lot  58 

N-51410  lot  81 

N-51411  loteZ 

N-n412  SW^NEV^NEVi^NW^ 

N-51413  SEVkNWV4NBV4NAArVi 

N-51414  NEV*SWV4NE')<iNW% 

N-51415  NWy4SEWkNEV4NWVi. 

Twelve  parcels  of  land,  each  containing  23 
acre*,  for  a  total  of  30  acres. 

The  sale  is  consistent  with  the 
Bureau's  planning  system  and  the 
Esmeralda-Southem  Nye  Resource 
Management  Plan.  The  parcels  are 
isolated.  The  land  is  not  needed  for  any 
resource  program  and  is  not  suitable  for 
management  by  the  Bureau  or  any  other 
Federal  department  or  agency.  The  land 
will  not  be  offered  for  sale  for  at  least  60 
days  after  publication  of  this  Notice  in 
the  Federal  Register. 

The  lands  are  not  ivithin  any  Grazing 
Allotment. 

The  patent  when  isse«d.  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  in  accordance  with 
the  Act  of  August  30. 1090  (20  Stat.  391; 
43  U.S.C.  945). 

2.  Oil  gas,  geothermal  steam  and 
associated  geothermal  resources, 
saleable  and  locatable  minerals, 
together  with  the  right  to  prospect  for, 
mine  and  remove  these  mineral*.  A 
more  detailed  description  of  this 
reservation,  which  will  be  incorporated 
in  the  patent  document,  is  available  for 
review  at  the  Battle  Monument  District 
Office. 

The  patents,  when  issued,  will  be 
subject  to  a  50  foot  easement  for  roads 
and  public  utilities  purposes,  in  Eavor  of 
Nye  County,  along  the  north,  south,  east. 
and  west  boundaries  of  each  parcel 

Patents  to  lots  57  (N-39772)  and  58  (N- 
51409),  when  issued,  will  be  subject  to 
N-51921.  a  100  foot  wide  ri^-of-way 
for  powerline  purposes  which  has  been 
granted  to  the  Valley  Electric 
Association,  inc.  in  perpetuity. 

General  bifonnatioe:  Pabhcatioo  of 
this  notice  in  the  Fedeca!  Register 
segregates  the  public  lanui  'i   m  all  the 
forras  of  appropriation  under  the  pablic 
land  laws  and  the  mining  laws.  Tbe 
segregative  effect  will  end  upon 
issuance  of  a  pafKnl  to  fhpse  land*,  upon 
publication  in  trie  Fecterai  Re^siwr  jf  a 
notice  of  terminabon  at  270  days  from 
the  date  of  publication  of  this  notice, 
,  whichever  comes  first 

Infonnatimi  rdative  to  the  sale  and 
bidding  procedores  as  well  aa  tba 
appraised  fair  market  ralaa  of  the 


Fedatal 
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parcels,  will  be  made  available  to  the 
public  at  a  later  date,  not  less  than  30 
days  before  the  sale. 

'The  lands  are  proposed  to  be  offered 
for  sale  by  sealed  bid,  utilizing 
competitive  bidding  procedures. 
Conveyance  of  the  mineral  estates, 
except  for  oil,  gas,  geothermal  steam 
and  associated  geothermal  resources, 
saleable  and  locatable  minerals,  will 
occur  simultaneously  with  the  sale  of 
the  land.  A  bid  will  constitute  an    . 
application  for  the  mineral  estates 
having  no  known  mineral  values; 
therefore,  all  bids  must  be  accompanied 
by  a  $50.00  filing  fee  for  conveyance  of 
the  available  mineral  interests. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management 
P.O.  Box  1420.  Battle  Mountain,  Nevada 
89820.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustairjX 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Janiefl  D.  Cunivan, 
Battle  Mountain  District  Manager. 
[FR  Doc.  8»-28954  Filed  ll-lS-BS;  8:45  am] 

BIUJNO  COOC  43tO-HC-M 


(WY-940-00-4730-121 

niing  of  Plats  of  Survey 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Filing  of  plats  of  survey. 

summary:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  elective  10:00 
a.m.,  November  6, 1989. 

Sixth  Principal  Meridian 

T.  52  N„  R.  70  W. 

The  plat  repKsenting  the  dependent 
resurvey  of  the  south  boundary  and  the 
8ul>divisional  lines,  T.  52  N..  R.  70  W^  Sixth 
Principal  Meridian,  Wyoming.  Group  No.  473, 
was  accepted  October  30, 1989. 

T.  62  N..  R.  71  W. 

The  plat  representing  the  dependent 
resurvey  of  the  south  and  east 
boundaries,  a  portion  of  the  west 
bouhdary,  and  the  subdivisional  lines,  T. 
52  N..  R.  71  W.,  SlxA  Principal  Meridian, 
Wyoming,  Group  No.  473,  was  accepted 
October  30, 1989. 
t.  42  N..  R.  lie  W. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 


subdivisional  lines,  T.  42  N.,  R.  116  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  514.  was  accepted  October 

3ai98a 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

ADDRESS:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office,  Bureau  of  Land 
Management  P.O.  Box  1828,  2515 
Warren  Avenue.  Cheyenne.  Wyoming 
82003. 

Dated:  November  7, 1989> 
John  P.  Lea,  Chief, 

Branch  of  Cadastral  Survey. 

[FR  Doc  89-28931  Filed  11-15-89;  8:45  am) 

BaUNQ  COOC  4310-23-11 


[10-943-90-4214-11;  IOM476,  IOM)5394] 

Proposed  Continuation  of  Wittidrawal; 
Idaho 

aoency:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  The  U.S.  Forest  Service, 
Department  of  Agriculture,  proposes 
that  a  withdrawal  of  21.7  acres  in  the 
ChaUis  and  Salmon  National  Forests 
continue  for  an  additional  30  years.  The 
lands  are  now  being  used  as  one 
administrative  site  and  one  recreation 
site.  The  lands  would  remain  closed  to 
surface  entry  and  mining,  but  have  been 
and  would  remain  open  to  mineral 
leasing. 

date:  Comments  should  be  received  by 
February  14. 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Sally  Carpenter,  Idaho  State  Office, 
BLM,  3380  American  Terrace,  Boise, 
Idaho  83706,  206-334-1720. 

The  U.S.  Forest  Service  proposes  that 
the  existing  land  withdrawals  made  by 
Public  Land  Order  Nos.  5230  and  1376  be 
continued  for  a  period  of  30  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751;  43  U.S.C  1714.  The 
lands  are  desciibed  as  follows: 

Boise  Meridian  ' 

fPLO  S23a  IDI-4470) 

Hughes  Creek  Administrative  Site  Addition 

No.l 
T.  25  N..  R.  21  E.  unsurveyed. 
Sees.  15  and  22.  metes  and  bounds. 

(PLO 1376,  IDI-05384) 

Park  Creek  Recreation  Area 
T.  6  N..  R.  18  E.  unsurveyed. 

Sec  24.  Metes  and  Iraunds. 

The  areas  described  aggregate  21.7  acres  in 
Lemhi  and  Custer  Counties. 


The  withdrawals  are  essential  for 
protection  of  substantial  capital 
improvements  on  the  sites.  The 
withdrawals  closed  the  lands  to  surface 
entry  and  mining,  but  not  to  mineral 
leasing.  No  change  in  the  segregative 
effect  or  use  of  the  land  is  proposed  by 
this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Siecretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued:  and  is 
so,  for  how  long.  The  final  determination 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  November  7, 1989. 
William  E.  Irelaad, 
Chief,  Realty  Opffotions  Section. 
[FR  Doc  89-26952  Filed  11-8-89;  8:45  am) 

BIUJNO  COOE  431(MiO-W 


[NV-93O-O0-4920-10-4445;  N-502501 

Proposad  Withdrawal  of  Public  Lands 
at  Yucca  Mountain,  Navada;  Public 
Maating 

November  ft  1989. 

aoency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  puUio  meetings  en  the 
proposed  withdrawal  of  pablic  lands  at 
Yucca  Mountain. 

summary:  The  Bureau  of  Land 
Management  has  scheduled  public 
meetings  in  Reno,  and  Henderson.  NV 
on  the  Department  of  Energy's  (DOE) 
Yucca  Mountain  withdrawal 
application.  The  purpose  of  these  public 
meetings  is  to  gather  Information  for 
consideration  and  incorporation  into  the 
withdrawal  case  record.  The 
Department  of  Energy  has  amended 
their  withdrawal  application  to  exclude 
use  of  the  land  for  site  characterization 
studies.  In  other  words,  the  proposed 
withdrawal  will  be  solely  for  the 
purpose  of  maintaining  the  physical 
integrity  of  the  subsurface  environment 
from  implanned  or  unknown  intrusions 
in  order  to  ensure  that  scientific  studies 
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for  site  characterization  are  not 
invalidated  The  actual  site 
characterizstion  studies  on  the  subject 
land  have  been  authorized  by  a  ri^-of- 
way  reservation  (N-47748)  that  was 
issued  to  the  Department  of  Energy  on 
January  6, 1988,  pursuant  to  Sec.  507  of 
the  Federal  Land  Policy  and 
Management  Act  (43  U.S.C  1767). 

DATES:  The  public  meetings  will  be  held 
in  Reno,  Nevada  at  the  Reno-Sparics 
Convention  Center,  4590  S.  Virginia  St.. 
Reno,  NV  on  December  18, 1969.  and  in 
Henderson,  NV  at  the  Henderson 
Convention  Center,  200  South  Water, 
Henderson,  NV  on  December  19, 1989. 
Both  meetings  wiD  begin  at  6KK)  PM  each 
evening.  Additional  public  comments 
will  be  accepted  until  December  29, 
1989.  Those  persons  wishing  to  make  a 
statement  at  either  meeting  should  pre- 
register  by  calling  (7D2)  646-8800  m  Las 
Vegas  or  (702)  328-6330  in  Reno.  They 
may  also  register  at  the  door  prior  to  the 
meetings. 

ADDRESS:  Written  comments  should  be 
addressed  to:  State  Director  (NV-943J. 
Bureau  of  Land  Management.  850 
Harvard  Way,  P.O.  Box  12000.  Reno. 
Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Clark.  Nevada  State  Office,  850 

Harvard  Way,  Reno,  Nevada,  telephone 

(702)  328-«33a 

Edward  F.  Spang. 

State  Director,  Nevada. 

(FR  Doc  89-28807  Filed  ll-lS-«9;  8:45  am) 

BttXINQ  COOE  4310-HC-ll 


INTERNATIONAL  TRADE 
COMMISSION 

(InvMtigattons  Nos.  731-TA-439  !^rQ•JS^ 
445  (Preliminary)] 

Industrial  NitroccHulcae  From  Brazil, 
Japan,  People's  Republic  of  China, 
Republic  of  Koree,  United  Kingdom, 
West  Germany,  and  Vugoslawia 

Determinationi 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigations,  the 
Commission  unanimously  determines, 
pursuant  to  section  733(a]  of  the  Tariff 
Act  of  1930  (19  U.S.C.  l«73b(a)).  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil,  Japan,  the  People's  Republic 
of  China,  the  RepubKc  of  Korea,  the 
United  Kingdom,  West  Cermtmy.  and 


Yugoslavia  of  industrial  nitrocellulose,' 
provided  for  in  subheading  3912.20.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (previously  under  item 
445.25  of  the  former  Tariff  Schedules  of 
the  United  States),  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

BackgRMmd 

On  September  19, 1989,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Hercules 
Incorporated,  Wilmington,  Delaware, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  in>ury  by 
reason  of  LTFV  imports  of  industrial 
nitrocellulose  from  Brazil.  Japan,  the 
People's  Republic  of  China,  the  Republic 
of  Korea,  the  United  Kingdom.  West 
Germany,  and  Yugoslavia.  Accordingly, 
effective  September  19, 1989,  the 
Commission  instituted  preliminary 
antidumping  investigations  Nos.  731- 
TA-439  (Preliminary)  (Brazil),  731-TA- 
440  (Preliminary)  (Japan),  731-TA-441 
(Preliminary)  (People's  Republic  of 
China).  731-TA-442  (Preliminary! 
(Republic  of  Korea).  731-TA-443^ 


TA-439  through  445  (Preliminary)  Under 
the  Tariff  Act  of  1930,  Tc^ether  With  the 
Information  Obtained  in  the 
Investigations." 

By  Order  of  th«  Commission. 

Issued:  November  6, 1989. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  89-26681  Fiied  11-15-80: 8:45  am) 

BtLUNSCODC  raSHS-M 


[lnvsstlga«A|i  No.  332-2*2) 

Review  of  Mexico's  Recent  Trade  and 
Investment  Liberalization  Measures 
and  Prospects  for  Future  U.S.-Mexlcan 
Trade  Relations 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  investigation, 
scheduling  of  hearing,  and  request  for 

comments. 

EFFECTIVE  DATE:  November  8, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Constance  A.  Hamilton  (202-252-1263). 
Trade  Reports  Division,  Office  of 
onomics,  U.S.  International  Trade 


~"  -  Eci 

(Preliminary)  (United  Kingdcm),  731-  ;^;:^nuni88ion.  Washington.  DC  2043a 
TA-444  (Preliminary)  (West  Germany),  '  ^ 


and  731-TA-445  (Preliminary) 
(Yugoslavia). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  noticA  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC 
and  by  pubUshing  the  notice  in  the 
Federal  Register  of  September  22. 1989 
(54  FR  39055).  The  conference  was  held 
in  Washington,  DC,  on  October  11, 1989. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  3, 1988.  The  views  of  the 
Commission  are  contained  in  USITC 
Publications  2231  (November  1989), 
entitled  "Industrial  Nilrocenulose  from 
Brazil,  Japan,  People's  Republic  of 
China,  Republic  of  Korea,  United 
Kingdom,  West  Germany,  and 
Yugoslavia:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 


>  Tlie  record  ia  defined  in  section  2D7.2(h)  of  (he 
CoiinnisMon'*  Rule*  of  Practice  and  Procedure  fl* 

CFR  atrr  j^h)). 


'  Industrial  nitrocellukiae  m  a  dry.  wtiite, 
amorphous  synthetic  chemical  with  a  nitrogen 
content  between  10.8  and  12.2  percent,  which  ia 
produced  from  the  reaction  of  ceHuloae  with  nitric 
acid.  Industrial  nitrocellulose  it  usad  aa  a  Gin- 
former  in  coatings,  lacquers,  fitmiture  riniahes.  and 
printing  inks.  The  scope  of  these  investigations  does 
not  inchida  expbsive  grade  mtrsceDnioae,  which 
has  a  nitrogen  content  of  grpater  than  U-2  perceot 


Background 

The  Commission  instituted 
investigation  No.  332-282  following 
receipt  of  a  letter  on  October  18, 1969 
from  the  House  Committee  on  Ways  and 
Means  requesting  the  Commission  to 
conduct  a  two-phase  investigation  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g))  of  Mexico's  recent 
trade  and  investment  reforms.  As 
requested  by  the  Committee,  phase  I  of 
the  investigation  will  provide  a 
comprehensive  review  of  recent  trade 
and  investment  liberalization  measures 
undertaken  by  Mexico  and.  to  the  extent 
possible,  a  description  of  the 
implications  for  U.S.  exporters  and 
investors.  Some  discussion  of  Mexico's 
role  in  and  positions  taken  in  the 
Uruguay  Rcimd  of  multilateral  trade 
negotiations  will  also  be  provided. 

Phase  II  will  provide  a  summary  of  the 
views  of  recognized  authorities  on 
prospects  for  future  U.S.-Mexican  trade 
relations.  As  requested  by  the 
Committee,  this  survey  will  explore  such 
proposals  as  a  free  trade  area,  an 
enhanced  dispute  settlement 
mechanism,  possible  sectorial 
approaches,  the  recently  established 
Framework  of  Understanding,  and  other 
options  for  enhanced  bilateral  trade 
relations. 

Phase  I  of  the  investigation  will  be 
submitted  to  the  Committee  no  later 
than  six  months  after  receipt  of  the 
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letter  phase  n  will  be  submitted  to  the 
Committee  no  later  than  6  months  after 
completion  of  phase  I. 

Publk  Heariag 

A  public  hearing  hi  connection  with 
phase  I  of  this  investigation  will  be  held 
in  the  Commission  Hearing  Room,  500  E 
Street,  SW..  Washington,  DC  20436, 
beginning  at  9:30  a.m.  on  December  4. 
1989.  All  persons  have  the  right  to 
appear  by  counsel  or  in  person,  to 
present  information,  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Commission, 
500  E  Street,  SW,  Washington,  DC  20436, 
no  later  than  noon.  November  27, 1988. 
The  deadline  for  filing  prehearing  briefs 
(original  and  14  copies)  is  November  27, 
1989.  Post  hearing  briefs  are  due  on 
December  18, 1989.  Notice  of  a  separate 
public  hearing  for  phase  D  of  this 
investigation  will  be  announced  in  the 
Fodttia',  K<^L>iiw  at  a  later  date. 

Written  Submissions 

interested  persons  are  invited  to 
submit  written  statements  concerning 
the  matters  to  be  addressed  in  the  phase 
I  report  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  cleariy  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  5  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.8).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons  in  the  Office  of  the  Secretary  to 
the  Commission.  To  be  assured  of 
consideratian  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
January  8, 1990.  All  submissions  should 
be  addressed  to  the  Secretary  to  the 
Commission  at  the  Commission's  office 
in  Washington.  DC. 

By  Order  of  the  Commission. 
Issued  Nownber  0, 1989. 

Kennath  R.  Mason, 

Secretary. 

[FR  Doc  as-aeaao  niad  11-15-68: 8:46  am] 


(InvwtttQaficM^  »*c  731-TA-4X7  (Finsf)] 

Cartaln  T»»et>fK>?>«  3  v  stem*  wtu 


AOENCV:  United  States  International 
Trade  Commission. 

action:  Revised  schedule  for  the  subject 
investigation. 

EFFECTIVE  DATE:  August  14, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Woodings  (202-252-1192), 
Office  of  Investigabons,  U.S. 
International  Trade  CommissitHi,  500  E 
Street  SW..  Washington,  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  die 
Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION:  Effective 
August  2, 1989,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(54  FR  33783,  August  16, 1988). 
Subsequently,  the  Department  of 
Commerce  extended  the  date  for  its 
final  determination  in  the  investigation 
from  October  10, 1989  to  December  18, 
1989  (54  FR  33261.  August  14. 1988).  The 
Commission,  therefore,  is  revising  its 
schedule  in  the  investigation  to  conform 
with  Commerce's  new  schedule. 

The  Commission's  schedule  for  die 
investigation  is  revised  as  follows:  the 
deadline  for  filing  posthearing  briefs  is 
January  3, 1990,  and  the  deadline  for 
Parties  to  file  additional  written 
comments  on  business  proprietary 
information  is  January  10, 1990. 

For  further  infcvmation  concerning 
this  investigation  see  the  Conunission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  C 
(19  CFR  part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 

Authority:  This  investigation  is  being 
conducted  under  autiiority  of  the  Tariff  Act  of 
1930,  title  Vn.  This  notice  is  published 
pursuant  to  i  207.20  of  the  Commission's 
rules  (19  CFR  207  JO). 

Issued:  November  9, 1969. 

By  order  of  die  Commission. 
Kaonoth  R.  Mason, 
Secretary. 
[FR  Doc  89-28903  Filad  11-15-88: 8:46  am] 


INTERSTATE  COMIICnCE 
COMMISSION 

Motor  Paaaenger  Carrtar  or  Watar 
wwnvn  rmancv  Appncaiions  unosr  4V 
U.8.C.  11343-11344 

The  following  applications  seek 
approval  to  consoUdate,  purchase, 
merge,  lease  operating  rigfits  and 
properties  of,  or  acquire  control  of  motor 
passenger  carriers  or  water  carriers 
pursuant  to  49  U.S.C.  11343-11344.  The 
applications  are  governed  by  48  CFR 
Part  1162,  as  revised  in  Pur.,  Merger  ^ 
Cont-MotOT  Passenger  Sr  Water 
Carrien,  5  LCC.2d  788  (1988).  The 
findings  for  these  applications  are  set 
forth  at  48  CFR  1182.18.  Persons  wishing 
to  oppose  an  application  must  follow  the 
rules  under  48  CFR  1182,  Subpart  B.  If  no 
one  timely  opposes  the  application,  this 
publication  automatically  will  become 
the  final  action  of  the  Commission. 

MC-F-19545,  filed  October  30, 1888. 
Bamett  Rukin,  et  al. — Continuance  in 
Control — Giraldo  Limousine  Service 
Corp.  Applicants'  representative: 
Michael  J.  Marzano,  99  Kinderkamack 
Road.  Westwood.  NJ  07675.  Applicants 
Bamett  Rukin,  Julius  Eisen,  Irwin 
Flateman,  Charles  J.  Flateman, 
individuals,  and  Short  Line  Terminal 
Agency,  Inc.,  and  Limousine  Rental 
Service,  Inc^  (collectively,  Roldn  et  al.), 
are  in  control:  (1)  of  Chenango  Valley 
Bus  Lines,  Inc.  (MC-141324):  (2)  Colonial 
Coach  Corp.  (MC-39491);  (3)  GL  Bos 
Lines,  Inc.  (MC-180074);  (4)  Gray  Line 
New  York  Tours,  Inc.  (MC-180229);  (5) 
Hudson  Transit  Corporation  (MC- 
133403);  (6)  Hudson  Transit  Lines,  Inc. 
(MC-228);  (7)  International  Bus  Services, 
Inc.  (MC-155937),  common  and  contract 
carriers  of  passengers;  and  (8)  of  Giraldo 
Limousine  Service  Corp.  (Giraldo),  a 
new  carrier  seeking  its  initial  common 
and  contract  authority  to  transport 
passengers,  in  charter  and  special 
operations,  between  points  in  the  United 
States  and  passengers  and  their 
baggage,  between  points  in  the  United 
States,  under  continuing  contract(8)  with 
persons  or  organizations  requiring 
passenger  service  (MC-2ia255).  The 
business  address  of  Rukin  etaJ.ia  17 
Franklin  Turnpike.  Mahwah.  N]  07430 
and  the  business  address  of  Giraldo  is 
614  West  48th  Street.  New  York.  NY 
10018.  Upon  issuance  oi  authority  to 
Giralda  Rukin  et  al  will  be  in  control  of 
eight  carriers. 

Decided:  November  8, 1988. 


BEST  COPY  AVAILABLE 
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By  the  Commission,  the  Motor  Carrier 
Bo>mi. 
NoraUR-McGM, 

Secretary. 

[FR  Doc.  89-28040  Filed  11-15-88;  a-45  am) 

nujNo  cooc  703s-ei 

[Rnanc*  Docket  Na  31561] 

Consolidated  Rail  Corporation— 
Trackage  Rights  Exemption— Boston 
and  Maine  Corp.  and  Springfield 
Terminal  Railway  Ca 

Boston  and  Maine  Corporation  and 
Springfield  Terminal  Railway  Company 
have  agreed  to  grant  overhead  trackage 
rights  to  Consolidated  Rail  Corporation 
approximately  between  milepost  3.0  at 
Barber.  MA.  and  milepost  28.0  (Hill 
Yard)  at  Ayer,  MA.  The  trackage  rights 
became  effective  on  November  3, 1989. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  Hling  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  j^rith 
the  Commission  and  served  on:  John ). 
Paylor,  Consolidated  Rail  Corporation, 
1138  Six  Penn  Center  Plaza. 
Philadelphia,  PA  19103-2959. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rig^ta-^BN.  354  I.CC. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.CC.  653  (1980). 

Dated:  November  14, 1968. 

By  the  Commission.  )ane  F.  Mackall, 
Director,  Office  of  Proceedings. 
NoraU  R.  McGes. 
Secretary. 
[FR  Doc.  88-27090  Filed  11-15-88:  8:45  Bm) 

MLUNQ  COOC  7eS»-«1-«i 

[Finance  Docket  No.  31560] 

Consolidated  Ran  Corp.  Tradtage 
Rights  Exemption— Providence  and 
Worcester  Ralroad  Co. 

Providence  and  Worcester  Railroad 
Company  (PW)  has  agree  to  grant 
overhead  trackage  rights  to 
Consolidated  Rail  Corporation  (Conrail) 
in  the  city  of  Worcester.  MA,  over  PW's 
Track  1,  extending  from  the  east  side  of 
Green  Street  to  its  connection  with  PW's 
Main  Track,  north  of  Bridge  Street,  then 
over  the  Main  Track  to  PW's  Gardner 
Branch  baseline  station  153  +  60.  The 
trackage  rights  became  effective 
November  3. 1989. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 


exemption  under  49  U.8.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on  John  J. 
Paylor.  Consolidated  Rail  Corporation. 
1138  Six  Penn  Center.  Philadelphia,  PA 
19103. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I.CC. 
605  (1978),  as  mo(hfied  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate.  360 
I.CC  653  (1980). 

Dated:  November  14. 1988. 

By  the  Commission,  |ane  F.  Mackall. 
Director.  Office  of  Proceedings. 
NoraU  R.  McG«e. 
Secretary. 
[FR  Doc.  89-27091  Filed  11-15-88:  8:45  amj 

HLUNQ  COOC  7O3S-01-II 


DEPARTMENT  OF  JUSTICE 

lu>dging  of  Consent  Decree  Pursuant 
to  Safe  Drinking  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  6. 1988  a 
proposed  consent  decree  in  United 
States  V.  Duffield,  Civil  Action  No.  88- 
C-1367-B.  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Oklahoma.  The  proposed 
consent  decree  concerns  a  complaint 
filed  by  the  United  States  that  alleged 
violations  of  the  underground  injection 
control  ("UIC")  program  set  forth  at  part 
C  of  the  Safe  Drinkkig  Water  Act  42 
U.S.C.  300h-300b-7.  and  its 
implementing  regulations  codified  at  40 
CFR  part  147,  Subpart  GGG.  The 
violations  involve  the  operation  of  two 
salt  water  disposal  wells,  known  as 
Well  No.  4  and  Well  No.  5.  located  in 
the  Southwest  Quarter  of  Osage  CoOnty. 
Oklahoma.  The  complaint  alleged 
several  violations  of  the  UIC  regulations 
including  (1)  failure  to  demonstrate 
mechanical  integrity  of  well  No.  4:  (2) 
failure  to  submit  annual  reports  for  well 
No.  4;  (3)  failure  to  plug  well  No.  5 
within  one  year  after  termination  of 
injection;  (4)  failure  to  submit  annual 
reports  for  well  No.  5;  (5)  failure  to 
demonstrate  mechanical  integrity  for 
well  No.  5;  and  (6)  failure  to  correct  the 
construction  of  well  No.  5  within  one 
year  of  notification  of  the  well's 
inadequacies.  The  complaint  sought 
injunctive  relief  to  require  compliance 
with  the  UIC  program  and  civil  penalties 
for  past  violations.  Since  the  filing  of  the 
complaint  defendant  Duffield  has 
brought  Well  No.  4  into  compliance  with 


the  regulations.  Duffield  has  also  ceased 
use  of  Well  No.  5  as  an  injection  well. 
The  consent  decree  requires  Duffield  to 
maintain  comphance  with  UIC 
regulations  for  Well  No.  4.  and  properly 
plug  Well  No.  5  or  convert  it  to  a 
production  well.  The  decree  requires  the 
defendant  to  pay  $12,000  in  settlement  of 
the  United  States'  claims  for  civil 
penalties. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  the  pubhcation  comments 
relating  to  the  proposed  consent  decree.' 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natxiral  Resources  Division.  United 
States  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Duffield,  D.J.  Ref.  90- 
5-1-1-3142. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Oklahoma.  3600  U.S.  Courthouse.  333 
West  Fourth  Street  Tulsa.  Oklahoma 
74103  and  at  the  Region  VI  Office  of  the 
United  States  Environmental  Protection 
Agency.  (Office  of  Regional  Counsel 
1445  Ross  Avenue.  Dallas.  Texas  75202- 
2733.  Copies  of  the  consent  decree  may 
also  be  examined  at  the  Enviroimiental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  20530.  A  copy  of  the 
proposed  detree  may  be  obtained  in 
person  or  by  ^ail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natiiral  Resources  Division  of 
the  Department  of  Justice. 
RifJiaxd  B.  Stawart, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division 
(FR  Doc.  89-26950  Filed  11-15-88;  8:45  am] 

SHJJNQ  cooc  4410-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availat>ility  and 
Request  for  Comments 

AOENCY:  Office  of  Records 
Administration.  NARA. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Adminstration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
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preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  diapose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (Ij  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  January 
2, 1990.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Record  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPI^MENTARY  INFORMATION:  Each 

year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 


records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU-gO-4].  Slot  Machine  Status 
Reports. 

2.  Department  of  Agriculture  (N1-1&- 
89-1).  Background  material  pertaining  to 
audits  and  investigations,  and 
headquarters  reference  copies  of  field 
investigation  case  files. 

3.  Department  of  Commerce,  Patent 
and  Trademarii  Office  (Nl-241-a9^). 
Copies  of  Congressional  correspondence 
retained  outside  the  Commissioner's 
Office. 

4.  General  Services  Administration, 
Federal  Supply  Service  (Nl-137-89-3). 
Facilitative  specification  files. 

5.  Department  of  Justice.  Executive 
Officer  for  Immigration  Review  (N1-60- 
69-9).  Case  files  of  the  Chief 
Administrative  Hearing  Officer. 

6.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-e5-89-7). 
Index  cards  for  cases  whose  destruction 
have  been  authorized  or  which  have 
been  automated. 

7.  Department  of  Justice,  Foreign 
Claims  Settlement  Commission , 
Micronesian  Claims  Commission  (Nl- 
299-69-5).  Financial  and  personnel  files, 
routine  correspondence,  and  inquiries 
received  after  the  filing  deadline. 

8.  Department  of  Labor.  Commission 
on  Workforce  Quality  and  Labor  Market 
Efficiency  (N1-174-9&-1). 
Comprehensive  schedule  for  all  records 
of  the  Conmiission. 

9.  Office  of  Personnel  Management. 
Office  of  Workforce  Information  (Nl- 
146-89-1).  The  dynamics  and 
longitudinal  files  of  the  Central 
Personnel  Data  File  (the  master  file  will 
be  transferred  to  the  National  Archives). 

Dated:  November  9. 1989. 
Don  W.  Wilson, 
Archivist  of  the  United  States. 
(FR  Doc.  88-26977  Filed  11-15-89;  8:45  am] 
BILLINO  cooc  7S1$-01-« 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Public  Information  CoUoction 
Requlrsmont  Submitted  to  0MB  for 
Review  . 

Date:  Novembers.  1989. 

The  National  Credit  Union 
Administration  has  submitted  the 
folio  wring  public  information  collection 


requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  198a  Pub.  L  9ft-«ll. 
Copies  of  the  submissions  may  be 
obtained  by  calling  the  NCUA 
Clearance  Officer  listed.  Comments 
regarding  information  collections  should 
be  addressed  to  the  OMB  reviewer 
listed  and  to  the  NCUA  Qearance 
Officer.  NCUA  Administrative  Office, 
Room  7344, 1776  G  Street.  Washington. 
DC  20456. 

National  Credit  Union  Administratioii 

OMB  number  3133-0004. 

Form  number  NCUA  5300. 

Type  of  review:  Revision  of  a  currently 

approved  collection. 
Title:  Semiannual  Financial  and 

Statistical  Report. 
Description:  Federally-insured  credit 

unions  are  required  to  report 

information,  necessary  for  supervisory 

purposes,  internal  management  policy 

and  regulatory  decisions  and 

research. 
Respondents:  Federally-insured  credit 

unions. 
Estimated  number  of  respondents: 

14,23a 
Estimated  burden  hours  per  response: 

4.50  hours. 
Frequency:  Semiannually. 
Estimated  total  reporting  burden: 

128,124  hours. 
OMB  number  3133-0058. 
Form  number  None. 
Type  of  review:  Extension  of  the 

expiration  of  a  currently  approved 

collection. 
Title:  Credit  Committee  Records. 
Description:  Credit  unions  must 

maintain  records  of  tlie  actions  taken 

regarding  approval-disapproval  of 

loans. 
Respondents:  Federal  credit  unions. 
Estimated  number  of  respondents:  8,963. 
Estimated  burden  hours  per  response:  8 

hours. 
Frequency  of  response:  Monthly. 
Estimated  total  reporting  burden:  71.704 

hours. 
OMB  number  3133-008a 
Form  number  None. 
Type  of  review:  Extension  of  the 

^expiration  date  of  a  currently 

approved  collection. 
Title:  Special  Meetings  of  Federal  Credit 

Union  Board. 
Description:  Federal  Credit  Union 

Bylaws  require  that  the  credit  onion 

president  call  a  special  meeting  of  the 

board  of  directors  upon  receipt  of  a 

written  request  signed  by  the  majority 

of  the  directors. 
Respondents:  Federal  credit  unions. 
Estimated  number  of  reapoodents:  880. 
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Estimated  burden  hours  per  response:  A 

hour. 
Frequency  of  response:  As  necessary. 
Estimated  total  reporting  burden:  356 

hours. 
OAffl  numZwr  3133-0081 
Form  number.  None. 
Type  of  review:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection. 
Title:  Credit  Union  Bylaws  and 

Certificate. 
Description:  Each  Federal  Credit  Union 

is  required  to  maintain  file  copies  of 

its  organization  certificates,  bylaws, 

amendments  and  special 

authorizations. 
Respondents:  Federal  credit  unions. 
Estimated  number  of  respondents:  8,963. 
Estimated  burden  hours  per  response:  .2 

hour. 
Frequency  of  response:  As  necessary. 
Estimated  total  reporting  burden:  1,793 

hours. 
Clearance  Officer  Wilmer  A.  Theard. 

(202)  682-9700,  National  Credit  Union 

Administration,  Room  7344, 1776  G 

Street  NW.  Washingtoa  DC  20456. 
OMB  reviewer  Gary  Waxman  (202) 

395-7340.  Office  of  Management  and 

Budget  Room  3208,  New  Executive 

Office  Building.  Washington,  DC 

20503. 
BackyBakar, 

Secretary  of  the  NCVA  Board 
[FR  Doc  80-28934  Pil«i  11-15-89;  8:45  am] 

■UMQ  COOC  7SW-01-II 


NATIONAL  SCIENCE  FOUNDATION 

Task  Force  on  Women,  Mlnorttlee  and 
th«  Ha'~-dK:aDo«d  In  Science  and 
Tscnnoiogy,  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  notice  is  hereby  given 
of  a  meeting  of  the  Task  Force  on 
December  7. 1989. 

Name:  Task  Force  on  Women. 
Minorities  and  the  Handicapped  in 
Science  and  Technology. 

Date:  Thursday,  December  7, 1989. 

Time:  9:00  a.m.  to  1:00  p  jn. 

Place:  The  Pentagon.  Room  3E8eo, 
Washington.  DC  20301. 

Type  of  Meeting:  Open 

Purpose:  Discussion  of  the  issue  of  the 
final  report 
Sim  Kamnitiar. 
ExacuUve  Diiactor. 

[FR  Doc  89-28913  Filed  11-16-09;  8:45  am] 
MLUNQ  COM  TMS-at-« 


Science  and  Technology  Centers 
Advleory  Committee;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Science  and  Technology 
Research  Centers  Panel  of  the  Advisory 
Committee  for  Science  &  Technology 
Centers. 

Date  and  Time:  December  5-6, 1989— 
8:30  a.m.  to  5KX)  p.m.  each  day.  ' 

Place:  Room  533,  National  Science  ^  ^ 
Foundation.  1800  G  Street  NW.. 
Washington.  DC  20550. 

Type  of  meeting:  Closed 

Contact  Person:  William  C.  Harris, 
Director,  Office  of  Science  €1  Technology 
Centers  Development  (202)  357-6808, 
Room  53^,  NaUonarScience  Foundation, 
Washington,  DC  20550. 

Minutes:  May  be  obtained  bom  the 
Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  Science  and 
Technology  Research  Centers. 

Agenda:  Review  and  evaluation  of 
Science  &  Technology  Research  Centers 
Proposals  as  part  of  the  selection 
process  of  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries,  and 
personal  Information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.G 
552b(c).  Government  La  the  Sunshine 
Act 

M.  Rebacca  Winkkr. 
Committee  Management  Officer. 
[FR  Doc  89-28912  Piled  11-15-89;  8:45  am] 
MLUNO  COOK  rtcs-evM 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Noe.  SO-315  end  S0-S16] 

Indiana  Michigan  Power  Co,  Donald  C. 
Cook  Nudear  Plant,  Unita  1  &  2; 
Envlf  onment  el  Aaaeaament  and 
Finding  of  No  SlgnMcwit  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Noe.  DPR- 
58  and  DPR-74.  issued  to  Indiana 
Michigan  Power  Company  (the 
licensee),  for  operations  of  the  Donald 
C  Cook  Nuclear  Piant  Units  1  and  2, 
located  in  Berrien  County.  Midiigan.. 


Environmental  Assessment 
Indentiflcation  of  Proposed  Action 

The  proposed  ^amendment  would 
revise  the  proymons  in  the  Technical 
Specifica^oHs  (TSJjrelating  to  Waste 
Gas  I^oldup  Systenibydrogen  and 
oxygen  monitoring  to  allow  part  of  the 
/System  to  be  inoperable  while  it  is 
'  replaced. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  January  27, 1989. 

The  Need  for  the  Proposed  Action         | 

The  proposed  change  to  the  TS  is 
required  in  order  to  allow  a  portion  of 
the  Waste  Gas  Holdup  System 
Explosive  Monitoring  System  to  be 
Inoperable  for  160  days  on  a  one-time 
basis  so  that  it  may  be  replaced.  The 
amendment  also  would  make  some 
editorial  changes. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
TS  and  concludes  that  the  proposed  ■ 
change  does  not  involve  a  significant 
hazards  consideration.  The  staff  has 
determined  that  the  extended  interval  of 
time  in  which  the  oxygen  and  hydrogen 
monitor  will  be  out  of  service  for  the 
replacement  effort  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
amiulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  envlroimiental  Impact 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  Involves  a  change  in 
the  Installation  or  use  of  a  facility 
component  located  within  the  restricted 
area  as  defined  by  10  CFR  Part  20.  It 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  Impacts  associated  with 
the  proposed  amendment 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 


Federal  Register  /  Vol.  54.  No.  220  /  Thursday.  November  16.  1989  /  Notice» 


47743 


The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternatives  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
for  the  Donald  C.  Cook  Nuclear  Plant, 
dated  August  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  cmd  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have 
significant  effect  on  the  quality  of  the 
human  environment. 

Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environment  statement  for  the  proposed 
license  amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Prior  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  (^ 
August  la  1989  (54  FR  34267).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  27. 1989. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street  NW..  Washington, 
DC  and  at  the  Maude  Preston  Polenske 
Memorial  Library  in  St  Joseph. 
Michigan. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  November.  1989. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Staog. 

Acting  Director,  Project  Directorate  Ill-t 
Division  of  Reactor  Projecta — III,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  89-28970  Filed  11-15-88;  8:45  am] 
BUJM  COOC  7ISft-S1HI 

[Docket  Na  50-433] 

Envtronmental  Assessment  and 
FirxlinQ  o^  No  Stgntficant  impact 
Regarding  Terminetion  of  Facility 
Operetlng  Ucenae  No.  R-124 
University  of  CaHfomla  at  Santa 
Bart>srs  1-77  Research  Reactm 

The  U.S.  Regulatory  Commission  (the 
Commission)  is  considering  issuance  of 
an  Order  terminating  Facility  Operating 


License  No.  R-124  for  the  University  of 
California  at  Santa  Barbara  (UCSB)  L-77 
Research  Reactor  located  in  Santa 
Barbara,  California,  in  accordance  with 
the  appUcation  dated  September  9, 1985, 
as  supplemented  on  November  20  and 
December  9, 1985,  and  March  24  and 
June  27, 1986. 

Environmental  Assessment 

Identification  of  Proposed  Action:  By 
application  dated  September  9, 1985  as 
supplemented,  the  UCSB  requested 
authorization  to  decontaminate  and 
dismantle  its  L-77  Research  Reactor 
Facility,  to  dispose  of  its  component 
parts  in  a^'cordance  with  the  proposed 
dismantling  plan,  and  to  terminate 
Facility  Operating  License  No.  R-124. 
Following  an  "Order  Authorizing 
Dismantling  of  Facility  and  Disposition 
of  Component  Parts,"  dated  August  26. 
1986,  the  UCSB  completed  the 
dismantlement  and  submitted  a  final 
survey  report  on  January  5, 1987. 
Representatives  of  the  Oak  Ridge 
Associated  Universities,  (ORAU),  under 
contract  to  NRC,  conducted  a  survey  of 
the  facility  on  June  14  and  15, 1989.  The 
survey  is  documented  in  an  ORAU 
report  "Confirmatory  Radiological 
Survey  of  the  L-77  Research  Reactor 
Facility.  University  of  California  at 
Santa  Barbara.  Santa  Barbara, 
California."  MJl.  Landis,  September 
1969,  Region  V.  in  a  memorandum  dated 
October  3, 1989,  found  that  the  ORAU 
report  findings  support  that  data 
developed  in  the  Ucensee's  final  survey 
report 

Need  for  Proposed  Action:  In  order  to 
release  the  facility  for  unrestricted 
access  and  use,  Facihty  Operating 
License  No.  R-124  must  be  terminated. 

Environmental  Impact  of  License 
Termination:  The  University  of 
California  at  Santa  Barbara,  Indicates 
that  the  residual  contamination  and 
dose  exposures  comply  writh  the  criteria 
of  Regulatory  Guide  1.86,  Table  1,  which 
estabbshes  acceptable  residual  surface 
contamination  levels,  and  the  exposure 
limit  estabUshed  by  the  NRC  staff,  of  5 
micro  R/hr  above  ground  at  one  meter. 
These  measurements  have  been  verified 
by  the  NRC.  The  NRC  finds  that  since 
these  criteria  have  been  met  there  is  no 
significant  impact  on  the  environment 
and  the  facility  can  be  released  for 
unrestricted  use. 

Alternatives  to  the  Proposed  Action: 
Since  the  reactor  and  component  parts 
have  been  dismantled  and- disposed  of 
in  accordance  with  NRC  regulations  and 
guidelines,  there  is  no  alternative  to 
termination  of  Facility  Operating 
License  No.  R-124. 

Agencies  and  Persons  Consulted: 
Personnel  from  the  Radiological  Site 


Assessment  Program,  Oak  Ridge 
Associated  Universities  (an  NRC 
contractor)  assisted  Region  V  in  the 
conduct  of  the  Termination  Survey  for 
the  University  of  California  at  Santa 
Barbara,  L-77  Research  Reactor  Facility. 

Finding  of  no  significant  impact 

The  Commission  has  determined  not 
to  prepare  an  Environmental  Impact 
Statement  for  the  proposed  action. 
Based  on  the  foregoing  Environmental 
Assessment  the  Commission  has 
concluded  that  the  issuance  of  the  Order 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
termination  of  Facility  Operating 
License  No.  R-124,  dated  September  9, 
1985,  as  supplemented.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Pubhc 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Cammission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactor, 
Decommissioning  and  Environmental  Project 
Directorate,  Division  of  Reactor  Projects— III, 
IV,  Vand  Special  Projecta  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc  89-28964  Filed  11-15-89:  &45  am] 
BsuNa  COOC  TMsei-a 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regijlatory  Organlzationa; 
AppUcationa  for  UnHated  Trading 
Ptivllagaa  and  of  Opportunity  for 
Hearing;  Midweat  Stock  Exchange, 
Incorporated 

November  a  1999. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 
Franklin  Multi  Income  Trust 

Shares  of  Beneficial  Interest  $.01  Par  Value 
(File  No.  7-6488) 
Hibemia  Corporation 

Class  A  Voting  Common  Stock.  Without 
Par  Value  (Kle  No.  7-6487) 
Spelling  Entertainment  Inc 

Common  Stock.  No  Par  Vahie  (File  Na  7- 
6488) 
Tandy  Brands,  Inc 

Commcm  Stock.  tl4)0  Par  Value  (nie  No.  7- 
6489) 
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Precision  Castpvte  Corp. 
Common  Stock.  Witfaout  Par  Valas  (File 

Putnam  Investeent  Grade  Municipal  Trust 
Shares  of  BeneHcial  Interest.  Without  Par 
Value  (File  Na  7-5491) 
Mitsubishi  Bank,  Ltd. 
American  Depositary  Shares.  50  Yen  Par 
Value  (File  No.  7-5492) 
Cratvford  It  Co. 
Common  Stock.  $ISK)  Par  Vahie  (Pile  No.  7- 
5493) 
Johnson  Products 
Common  Stock.  ISO  Par  Value  (File  No.  7- 
5494) 
Dreyfus  Municipal  Income.  Inc. 
Common  Stock.  $.001  Par  Value  (Pile  No.  7- 
5495) 
Muni  Insured  Fund,  Inc. 
Common  Stock.  $.10  Par  Vahie  (File  Na  7- 
5496) 

These  securities  are  listed  and 
registered  on  one  or  more  other  nationa} 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  1, 1969, 
written  data,  views  and  arguments 
concerning  tiie  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  &fth  StTset.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Comniasion  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

looatfaaa  G.  Kats, 

Secretary. 

[FR  Doc.  89-20957  Filed  11-15-89: 8:45  am] 

■ujNocooe  soio-ei-ii 

SMALL  BUSINE^^^  *>  OMINSTPIATION 

23«91 

Alaska;  De(;:a^a<!'y"  '^:- :»%aatarLoan 
Area 

Anchorage  Borough  and  the 
contiguous  Boroughs  of  Kenai  Peninsula, 
Matanuska-Susitna,  and  Valdex- 
Cordova  in  the  State  of  Alaska 
r.onsUtute  a  disaster  area  as  a  result  of 
^  amages  caused  by  Qooding  which 
began  on  August  25  and  ended  oo  or 
about  October  3a  I960-  Applicettoos  far 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  lanuary  11, 
1990  and  foe  economic  injury  until  the 
close  of  business  on  August  9, 1990  at 


the  address  listed  below:  Disaster  Area 
4  OfHce.  Small  Business  Administration. 
P.O.  Box  13795.  Sacramento,  California 
95853-4795.  or  other  locally  announced 
locations. 
The  interest  rates  arr. 


For  physical  damage 


Homeowners  with  credtt  available  else- 


nOulMlWniV*     VPWUI     QaWm     ■^MWNV 
WSJWn#fC.~.^. —— • — —»....»._«- 

Buiinssses  wNh  credR  avalat>le  alse- 


Bijsinesees  and  nofH^roSl  ofQanlnttoiie 
wftt^out  crsdrt  sweieftsle  elsewrtwe. ...... 

Ottiera  (including  tion-qroU  organia- 
tlons)  with  cradit  avaitabia  elsewhere ... 

For  Econorrac  Infury 
Buswiesses  and  small  agricuttiral  ooop- 
arativee  wMhoul  cradit  av^iab<e  elae- 


8.000 
4000 

8.000 
4.000 
9.250 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  for  the  State  of 
Alaska  is  238906,  and  for  economic 
injury  the  ninnber  is  687200. 

(Catalog  of  Federal  Domestic  Aasistance 
Program  Noe.  50002  and  98008). 

Dated:  November  9. 1988. 
Susan  Eogeleitflr. 
Administrator. 
[FR  Doc  8»-28iM0  Filed  11-15-80;  8:45  am] 


(DedweOenef 
2367;  Amdt  1] 


Lean  Area  No. 


Daclaration  of  Diaaatar  Loan  Araa; 


The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  the 
Notice  of  Amendment  to  the  President's 
declaration,  dated  October  27, 1980,  to 
include  the  Counties  of  Contra  Coeta 
and  Marin  as  a  disaster  area  as  a  result 
of  damages  caused  by  an  earthquake 
which  occurred  on  October  17, 1980. 

In  addition,  applications  for  economic 
injury  from  small  businesaes  located  In 
the  contiguous  counties  of  Sacramento, 
Solano,  and  Sonoma  in  California  until 
the  specified  date  at  the  previously 
desi^ated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

All  other  information  remains  the 
same:  Le.,  the  termination  date  for  fihug 
applications  for  physical  damage  is  the 
close  of  businese  on  December  16, 1060, 
and  for  economic  injury  until  the  dose 
of  business  on  July  18. 1900. 

(Catalog  of  Federal  DoiRestic  Asslstaace 
Prograa  Noe.  saan  and  MMi) 


Dated  October  SO.  1988. 
Alfred  E.  ludd. 

Acting  Deputy  Associate  Administrator  for 

Disaster  Aasistance. 

[FR  Doc.  89-29941  Filed  11-15-89:  8:45  am] 

SILUNQ  CODE  ( 


(Dedvatkm  Of 
23«a] 


Kentucky;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  30, 1989, 

1  find  that  the  Counties  of  Clay,  Floyd, 
Jackson,  Knott,  Leslie,  Letcher,  MagofTin, 
Owsley,  Perry,  and  Pike  in  the  State  of 
Kentucky,  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms,  flooding,  and  mudslides  on 
October  16—18, 1989.  Applications  for 
loans  for  physical  damage  may  be  filed 
tmtil  the  close  of  business  on  December 
29, 1980,  and  for  economic  injury  until 
the  close  of  business  on  ]uly  80^  1800,  at 
the  address  listed  below:  Disaster  Area 

2  Office,  Small  Business  Administration. 
120  Ralph  McGUl  Blvd.,  14th  Floor, 
Atianta.  GA  30306.  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  from 
small  businesses  located  in  the 
contiguoos  counties  ai  BeU.  Breathitt, 
Estill,  Harlan,  Johnson,  Knox.  Laurel 
Lee.  Madison.  Martin.  Mwgaiu 
Rockcastle,  and  Wolfe  in  the  State  of 
Kentucky;  Buchanan,  Dickerson.  and 
Wise  Coonties  in  the  State  of  Virginia, 
and  Mingo  County  ta  Dm  State  of  West 
Virginia  may  be  filed  until  the  specified 
date  at  the  above  location. 

The  interest  rates  are: 


For  phyvlcitf  dinvgs 

ftroeni 

1   1  ■    ,  1    -    -           -    -    -  -                 lafc   .       a         ^^,A.^M                   -"-«-■- 

TiUinmJ^nntn    MVlOUl    O^MH    JMtMOIV 

&000 
aooa 

wn9f9...^,^ » » »».».. 

Othera    Ondudng    non-proftt    organza- 
tone)  with  cradM  available  elsewhere .... 

For  Economic  ln|wy 
Businesaes  and  smeS  agricutlursi  ooop- 
eralivM  iwithcut  crertH  available  elae- 
Whe>9  

1     Si  1 

The  number  assigned  to  this  disaster 
for  physical  damaaB  for  the  State  of 
Kentiicky  is  2388061  and  for  ecoMai^ 
injury  the  number  is  666000.  In  Virginia, 
the  scoDOodc  iii|«ry  number  >«  m^n  oo 
and  in  West  Viq)biia  the  •'lotui.iu. 
injury  number  is  687100. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  2. 1989. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  89-28942  Filed  11-15-88;  8:45  am] 
saiMM  cooc  seis-ot-M 


[Declaration  of  DIsastar  Loan  Area  No. 
6808;  Amdt  1] 

WaaNngton;  OaclaratkNi  of  Diasster 
LoanAraa 

The  Counties  of  Grays  Harbor  and 
King  continguous  counties  of  Kitsap, 
Kittitas,  Lewis,  Mason,  Pacific  Pierce, 
Thurston,  and  Yakima  in  the  State  of 
Washington,  constitute  an  Economic 
Injury  Disaster  Loan  Area  as  a  result  of 
damage  fixim  the  oil  spill  in  Alaska's 
Prince  William  Sound  area,  which 
occurred  on  March  24, 1989.  All  other 
information  remains  the  same;  I.e..  the 
termination  date  for  filing  applications 
for  eligible,  small  businesses  without 
credit  available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  is  the  close  of 
business  on  May  2. 1990  at  the  addres 
listed  below:  Disaster  Area  4  Office, 
Small  Business  Administration,  P.O.  Box 
13795,  Sacramento,  California  95853- 
4795,  or  other  locally  aimounced 
locations. 

Any  coimties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurence. 

(Catalog  of  Federal  Domestic  Aasistance 
Program  Na  59002) 

Dated:  October  31, 1980. 
Susao  Engeleiter, 
Administrator. 

[FR  Doc.  89-28943  Filed  11-15-80;  8:46  am] 
aauNa  cow  so2s-ei-M 

[Dedaratlen  of  Disaster  Loan  Area  Na 
68681 

Washmgton;  Daciaratlon  of  Diaaatar 
Loan  Araa 

The  Okanogan  County  and  the 
contiguous  counties  of  Chelan.  Douglas, 
Ferry,  Grant,  Lincoln.  Skagit,  and 
Whatcom  in  the  State  of  Washington, 
constitute  an  Economic  Injury  Disaster 
Loan  Arc(a  as  a  result  of  damages 
restilting  from  the  closure  of  the  North 
Cascades  Highway  (State  Route  20}.is  a 
result  of  a  rock  sUde  which  occurred  on 
August  16, 1989. 

^igible  small  businesses  without 
credit  available  elsewhere  and  small 
agricultural  cooperatives  without  credit 


available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
July  31, 1990,  at  the  address  hsted 
below:  Disaster  Area  3  Office,  Small 
Business  Administration,  P.O.  Box 
13795,  Sacramento,  CA  95853-4795  or 
other  locally  announced  locations.  The 
interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent 

(Catalog  of  Fedntd  Domestic  Assistance 
Program  No.  59002) 

Dated:  October  31, 1988. 
Susan  EngeMtar, 
Administrator. 

|FR  Doc.  26944  Piled  11-15-89;  8:45  am] 
saxBio  COOS  sess-et-M 


TENNESSEE  VALLEY  AUTHORITY 

Paparwork  ReductkMi  Act  of  1980,  aa 
Amended  by  Public  taw  M-SOI; 
information  CoUection  Unbar  Ravlaw 

by  tha  Office  of  Manggernent  and 
Budgat  (0MB) 

AOCNCV:  Tennessee  Valley  Authority. 
action:  Information  collection  under 
review  by  the  Office  of  Management 
and  Budget  (OMB). 

SUMMART.  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  as  amended  by  Pub. 
L99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
doctmientation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  nimiber 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Qearance  Officer  and  also  to  the  Desk 
Officer  for  the  Teimessee  Valley 
Authority.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503;  Telephone:  (202)  395-3084. 

Agency  Clearance  Officer.  Mark  R. 
Winter,  Tennessee  Valley  Authority, 
Edney  Building  4W 13B,  Chattanooga, 
TN  37402;  (615)  751-2523. 

Type  of  Request  Regular  submission. 

Title  of  Information  Collection:  TVA's 
Procurement  Format  Including  Invitation 
to  Bid,  Request  for  Proposal,  Request  for 
Quotation,  and  other  related 
procurement  documents. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Businesses  or 
other  for-profit,  and  small  businesses  or 
organizations. 


Small  Businesaes  or  Organizationa 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  999. 

Estimated  Number  of  Annual 
Responses:  174,000. 

Estimated  Total  Annual  Burden 
Hours:  162,342. 

Estimated  Average  Burden  Hours  Per 
Response:  .933. 

Need  For  and  Use  of  Information: 
TVA  must  procure  equipment  materials, 
and  services  to  fulfill  its  statutory 
obligations.  This  activity  must  be 
conducted  In  compUance  with  a  variety 
of  applicable  laws,  regulations,  and 
Executive  Orders.  Vendors  or 
purchasers  who  voluntarily  see  to 
contract  with  TVA  are  affected. 
Louis  S.  Grands, 

Vice  President,  Information  Services,  Senior 
Agency  Off  idol. 

[FR  Doc.  B^r20953  Filed  11-15-89;  8:45  am] 
I  ooos  «f  ss-ei-« 


DEPARTMENT  OF  TRANSPORTATION 

Offica  of  ttw  Secretary 

praaioanr  a  vomnmaion  on  Aviauon 
Security  and  Tarrorlam;  Ooaad 
Meeting 

AOINCV:  Department  of  Transportation, 
Office  of  the  Secretary. 
action:  Notice  of  closed  meeting  of  the 
President's  Commission  oa  Aviation 
Security  and  Terrorism. 

summary:  As  previously  announced,  the 
President's  Commission  on  Aviation 
Security  and  Terrorism  will  be  holding 
Its  first  public  hearing.  Before  this  first 
public  hearing  the  Commission  will  meet 
in  closed  session  to  discuss  matters 
relating  to  Commission  organization, 
personnel  and  related  matters. 
DATE  Friday,  November  17, 1989, 9  ajn. 
et 

AOORESS:  Reserve  Officers  Association. 
Executive  Library,  Fourth  Floor,  One 
Constitiition  Avenue,  NE.,  Washington. 
DC  20002. 

ran  niRTHCR  infomiiatign  contact: 
Robert  L  Ross,  Commission  on  Aviation 
Seciuity  and  Terrorism,  1825  K  Street 
NW.,  Suite  519,  Washington.  DC  20036. 
(202)  254-3166,  FAX  (202)  254-3359. 
•UPTLEMENTAIIV  MFOflMATION:  Prior 
notice  of  the  public  portion  of  the 
Commission's  hearing  has  already  been 
provided.  (November  2, 1980;  54  FR 
46316).  In  accordance  with  section  10  of 
tiie  Federal  Advisory  Committee  Act 
the  executive  session  before  the  public 
hearing  will  be  closed  to  the  public 
because  matters  will  be  discussed  that 


I. 
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come  within  the  following  provision*  of 
5  use  552b(c]:  (1)  Gassified  national 
security  information:  (2)  internal 
personnel  rules  and  prtctices  of  the 
Commission:  and  (3)  matters  exempt 
from  mandatory  disclosure  by  statute, 
namely  Section  316,  Federal  Aviation 
Act  of  1958,  as  amended. 

baued  in  WMhingtoo,  DC  oo  Novsmbar  8, 
1989. 

Hairy  R.  Vu  devs, 
Commiuion  General  Counsei. 
[FR  Doc  8B-2S89e  Filed  11-15-80: 8:4S  am] 
MLLMa  COM  4S10-«>-M 


Coast  Quard 

Ninth  Coast  Guard  DMrtct  Industry 

Day;  Meeting 

AQCNCv:  U.S.  Coast  Goard.  DOT. 
action:  Notice  of  meeting. 


Dated:  November  3, 1960. 
D  JL  RamadoD. 

Certain.  US.  CooMt  Guard,  Commander. 
Ninth  Coast  Guard  Diatrict,  Acting. 
[FR  Doc  80-28018  FUad  11-15-80: 8:45  am] 


:  On  31  January  1900,  the 
Commander.  Ninth  Coast  Guard  District 
will  sponsor  an  Industry  Day  program  to 
provide  for  an  open  exchange  on 
matters  of  mutual  interest  or  concern  to 
the  Great  Lakes  marine  community  and 
the  Coast  Guard  The  Industry  Day 
activities  will  be  held  at  the  Coast 
Guard  OfBcers'  Qub,  which  is  adjacent 
to  the  Coast  Guard  Marine  Safety 
OfSce.  1056  East  I^tfa  Street, 
Cleveland,  Ohio. 

The  schedule  of  events  for  Industry 
Day  is: 

8:00  a.m..  Registration 
9:00  a.m..  Industry  Day  Presentation 
11:30  a-m.,  "No  Host"  Buffet  Luncheon 
1:00  p.m..  Industry  Day  Presentations 

continue 
4:00  p.m..  Industry  Day  concludes 
4<X)-e:30  p.m.,  "No  Host"  sodal  hour  in 
the  Officers'  Club. 

Advance  registration  and  payment  of 
the  $15.00  conference  fee  (whidi 
includes  the  cost  of  the  luncheon  and 
social  hour)  is  required.  Persons  desiring 
registration  forms  or  additional 
information  on  the  Industry  Day 
activities  should  contact  the  personnel 
named  below. 

Recommendations  for  discussion 
topics  will  be  considered  in  developing 
the  final  agenda.  Such  recommendations 
must  be  submitted  in  writing  to  the 
address  listed  below.  All  registration 
forms  and  recommendations  must  be 
received  by  17  January  1990. 
FOn  FURTHCII  MPOmiA-nON  CONTACR 
CDR  RJ).  Amett  or  Ms.  MicheUe 
Mavracic,  Com«nan<iar(m),  Ninth  Coast 
Guard  Dutrict.  1240  East  Ninth  Street, 
Cleveland,  Ohio  4410B-20ea  telephone: 
Commerdal  (216)  S22-d004,  PTS  942- 


Faderal  Highway  Administration 

Environmsntal  Impact  Statemsnt; 
Surry  County,  NC 

AOENCV:  Federal  Highway 
Administration  (FHWA). 
ACnON:  Rescind  notice  of  intent 

•UMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  not 
be  prepared  for  a  proposed  highway 
project  in  Surry  County,  North  Carolina. 
FOR  PUKTHCR  MPORMATMN  COMTACTt 
Mr.  Roy  C  Sheltoa  District  Engineer, 
Federal  Highway  Administration,  4505 
Falls  of  the  Nense  Road,  P.O.  Box  26800. 
Raleigh,  North  Carolina  27911. 
Telephone  (919)  790-2852. 
SUPPLEMENTARY  INFORMATION:  A  Notice 

of  Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  a  proposed 
hii^way  connection  from  US-52  to  (-77 
in  Surry  County,  North  Carolina,  was 
issued  on  June  23, 1988  and  published  in 
the  July  13, 1988  Federal  Register.  The 
FHWA  has  since  been  advised  by  the 
North  Carolina  Department  of 
Transportation  the  propoeed  action  will 
be  advanced  as  a  State  funded  project 
and  will  not  inquire  an  EIS.  As  a  resnlt 
the  previous  Notice  of  Intent  is  hereby 
rescinded 

(Catalog  of  Federal  Domestic  AaaiatanGa 
Program  Number  2(X208,  Ffighway  Ftanning, 
and  Conitruction.  The  legniationa 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activitiea  apply  to  tfaia 
program.) 

Isaued  oo:  Novemlier  8. 1088L 
Roy  C.  Shaltaa, 

District  Engineer.  FHWA.  RaleigK  North 

Carolina. 

[FR  Doc  80-28661  PUed  11-15-80: 8:45  am] 
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Nattonai  Highway  Traffic  SafSly 
Administration 

[Docket  Na  IP  8»-0S;  Nottee  1] 

nvcwpt  Of  psuiion  roc  DVWfiMnaiion 
of  Inoonss^usntial  WoncompWanco; 
H«Ma,inc 

Hella,  Inc.  of  Cranford  New  Jersey, 
has  petitioned  to  be  exempted  from  the 
notification  and  remedy  reqairements  of 
the  National  Traffic  and  Motor  Vehicle 


Safety  Act  (IS  M&XL  1381  et  seq.)  for  an 
apparent  noncompliance  witk  49  CFR 
571.108,  Federal  Motor  Vakicle  Safety 
Standard  (FMVSS)  No.  108,  "Lamps. 
Reflective  Devices,  and  Associated 
Equipment"  on  the  basis  that  it  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  petition. 

Standard  No.  106  requires  that 
taillamps  be  designed  to  conform  to  the 
requirements  of  the  Society  of 
Automotive  Engineers'  Standard  J585e. 
September  1977,  'Tail  Lamps  (Rear 
Positibn  Lamps)",  which  speci&es  that  a 
tail  lamp  shall  not  exceed  a  designated 
maximum  candlepower  at  night  over 
any  area  larger  than  that  generated  by  a 
y4  degree  radius,  within  a  solid  cone 
angle  from  20L  to  20R  and  from  H  to 
lOU.  The  maximum  candela  permitted 
for  the  single  compartment  lamps  as 
those  produced  by  Hella  is  18  candela  at 
H  (the  horizontal)  or  above. 

Hella  imported  approximately  108,000 
combination  stop/ tail  lamps  which 
exceed  the  maximum  limit  of  18 
candlepower  for  taillamp  function  on  or 
above  the  horizmtaL  Hella  supports  its 
petition  with  the  following  four 
arguments: 

"1.  The  subject  rear  combination  lamps 
were  designed  to  conform  to  F^^VSS  108." 

"2.  The  excess  taillamps  values  above  the 
horizontal  do  not  compromise  motor  vehicle 
safety."  Hella  submitted  that  industry 
experience  and  supporting  studies  have 
established  that  "the  human  eye,  in  the  vast 
majority  of  cases,  cannot  detect  a  change  in 
luminescence  [sic]  unless  it  is  more  tiian  a  2S 
percent  increase  or  decrease  (SAS 
Recommended  Practice  )576,  footnote  1)."  Of 
the  eight  lamps  tested  that  exceeded  the 
maximum  intensity,  one  exceeded  this 
maximum  by  3.8  candela  (20%),  one  by  1.5 
candela  (8.3%)  and  the  remainder  by  leas 
than  1.3  candela  (7.2%). 

"3.  The  luminous  intensity  does  not  present 
a  safety  hazard  because  of  glare."  Hella 
argued  that  NHTSA  pointed  out  in  Docket 
Tfr-OB,  Notice  2.  amending  FMVSS  108,  the 
"current  ratio  of  candlepower  output  by  stop 
and  taillamps  in  combination  lamps  (must)  be 
maintained  at  test  points  above  the 
horizontal  and  extended  to  test  points  below 
the  horizontal  to  minimize  problems  of  glare." 
[44  FR  75385].  In  that  rulemaking,  the 
petitioner.  Track  Safety  Equipment  Institute, 
had  argued,  "that  there  must  be  countleaa 
driving  situations  every  day  where  the 
following  driver  is  exposed  to  lamp 
candlepower  outputs  from  appnudmateiy  15 
cp  to  22  cp'  (sic)  without  any  evideDCS  of 
hazardous  driving  ooaditioas  because  of 
glare." 
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"4.  The  record  confirms  diat  the  subject 
nonoompUmue  presents  no  threat  to  motor 
vehich eafefy."  Hella  it  not  aware  of  any 
complaiots,  accidents  or  injuries  related  to 
the  subiect  products'  exceeding  ti>e  maximum 
limit  of  18  candlepower  for  the  taillamp 
function  on  or  above  the  hodzoatal 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  HeUa. 
described  above.  Comments  should 
refer  to  the  docket  number  and  bs 
submitted  to:  Docket  Section,  NatioMl 
Highway  Traffic  Safety  Administration, 
Room  5109,  400  Seventh  Sti>eet  SW., 
Washington,  DC  20590.  It  is  requested 
that  Rve  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  <m  the  dosing  date 
indicated  below  will  be  considered.  The 
application  and  Bupport;n^  matenals, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible^ 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  dosing  date:  December  It, 
1989.     . 

(15  U.S.C  1417;  delegations  of  authority  at  48 
CFR  1.50  and  49  CFR  501.8). 

Issued  on:  November  0, 1988. 
Baiiy  FaMce, 

Associate  Administrator  for  Itulemaking. 
[FR  Do&  8»-2e890  Filed  11-15-88: 8:45  am] 
MLUNQ  coot  4S1S-SS4I 
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Marftima  Administration 
f  Dedcet  S-SS41 


Lytcee  Bros.  Steamship  Co.,  Ltd,; 

Appfication  'or  Authortxattor  "^-: 
Permit  a  Reciprocal  Space  Cnansr  and 
Coordinatec  Sailing  Agreement  With  a 
Foreign  Carrier 

By  application  of  October  17, 1989, 
Lykes  Bros.  Steamship  Co.,  Inc.  (Lykes) 
requests  the  Maritime  Administration's 
authority  to  the  extent  required  to  effect 
a  Reciprocal  Space  Charter  and 
Coordinated  Sailing  Agreement 
(Agreement)  with  Deppe  Linie  GmbH  & 
Co.  (Deppe),  a  foreign  carrier. 

The  trade  covered  by  the  Agreement 
is  that  between  the  U.S.  giilf  and  east 
coast  and  north  Europe.  Lykes  presently 
operates  five  vessels  (four  Express  Class 
subsidized  container  vessels  and  one 
unsubsidized  RO/RO  vessel)  and  Lykes 
states  that  Deppe  operates  three  foreign- 
flag  container  vessels  in  the  trade.  Lykes 
claims  that  the  trade  is  generally 
overtonnaged  at  this  time,  and 
announced  new  building  projects  of 
several  other  carriers  are  expected  to 


aggrevate  the  overtonnaging.  If  ^e 
Agreement  is  permitted  to  become 
effective,  Lykes  states  that  it  and  Deppe 
will  each  remove  one  vessel  from  ^e 
trade,  thus  reducing  from  eight  to  six  the 
total  number  of  vessels  operated  In  ttie 
trade  by  these  parties. 

Lykes  expects  that  this  redaction  will 
not  only  alleviate  the  general 
overtonnaging  in  the  trade  but  it  will 
also  materially  increase,  particularly 
during  seasonal  downturns,  tin 
utilization  of  the  Lykes'  vessels 
remaining  in  the  trade. 

Further.  Lykes  contends  that  the 
rationalization  of  schedules  and 
itineraries  authorized  by  the  Agreement 
%vill  improve  Lykes  prasent  seven-day 
service  frequency  and  Deppe's 
fortnightly  service  frequency  to  a 
coordinated  six-day  servk:e  frequency. 
Lykes  daims  that  this  six-day  service 
would  be  the  best  offered  by  any  carrier 
now  in  the  trade  and  is  expected  to 
result  in  an  improvement  of  Lykea" 
competitive  position. 

Lykes  understands  that  if  Deppe 
cannot  coordinate  sailings  tmder  this 
Agreement  or  vnder  agreement  witih 
some  carrier  other  than  Lykes,  Deppe 
tvill,  in  order  to  maintain  a  viable, 
competitive  service,  likely  add  vessels 
to  the  trade  in  additicm  to  its  present 
three  and  only  worsen  the 
overtonnaging  referred  to  above  and 
thus  adversely  affecting  Lykes,  as  well 
as  other  carriers  in  the  trade. 
_         Lykes  believes  that  the  advantages  to 
be  gained  by  the  Agreement — improved 

/Iressel  utilization,  reduced  operating 
costs  by  elimination  of  a  vessel  in  the 
trade,  and  improved  competitive 
position  by  reason  of  improved  service 
frequency — will  strengthen  Lykes'  Line 
B  service.  Lykes  cannot  foresee  any 
adverse  impact  from  the  Agreement 
rather,  the  Agreement  will,  in  Lykes 
view,  benefit  the  trade  generally  by  a 
reduction  of  the  present  overtonnaging 
in  the  trade  which  should  result  in 
increased  trade  stability. 

Section  804(a)  of  the  Act  provides  that 
"it  shall  be  unlawful  for  any  contractor 
receiving  operating-differential  subsidy 
under  title  VI .  .  .to  own,  charter,  act  as 
agent  or  broker  for,  or  operate  any 
foreign-flag  vessel  which  competes  with 
any  American-flag  service  determined 
by  the  Secretary  of  Transportation  to  be 
essential  as  provided  in  section  211  of 
this  Act"  Section  804(b)  states  that  this 
provision  may  be  waived  by  the 
Secretary  under  spedal  circumstances 
and  for  good  cause  shown. 

Other  U.S.-flag  competitors  advertise 
service  in  the  range  covered  by  the 
Agreement  For  this  reasot).  the 
Maritime  Administration  is  pubUshing 


this  FsdsniBsgleter  notioe  as  a  i 

of  discretioa 

This  appAcatian  may  be  inspected  in 
the  Office  of  the  Secretary,  Mailtlms 
AdministratioB.  Any  person,  firm,  or 
corporation  having  any  taterest  la  eech 
request  within  the  meaning  of  sectiaa 
804  of  the  Merchant  Marine  Act  mt,  as 
amended,  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  hi  triplicate 
with  the  Secretary.  Maritime 
Administration,  Room  7300.  Nassif 
Building,  400  Seventh  Street  SW, 
Washii^on,  DC  20590.  Comments  must 
be  received  no  later  than  5i)0  p  jn.  oa 
Nov.  29, 1989.  This  notice  is  published  as 
a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  dedsion  on  the 
apphcation,  as  filed  or  as  may  be 
amended.  The  Maittims  Adininistrator 
will  coiuider  any  coounents  submitted 
and  take  such  action  with  respect 
thereto  mt  may  be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Aseistancs 
Program  No.  20.804,  (Operating-Difforential 
Subsidies)) 

By  Order  of  the  Maritime  AdministratflC. 

Dated:  November  9. 1088. 
lamas  E.8aari. 

Secretary,  Maritime  Administration 
[FR  Doc  80-28879  Filed  11-1S-8B;  8:45  am) 


UNITED  STATES  INFORMATiON 
AGENCY 

Meeting  of  the  Cultural  Advisory 
Committee 

The  Cultural  Property  Advisory 
Committee  will  meet  on  December  1, 
1989,  from  QUO  a.m.  to  approximately  4 
pjn.  at  USIA  headquarters,  301 4th 
Sti«et,  SW.,  Washington,  DC  The 
meeting's  agenda  will  consist  of  the 
review  of  an  emergency  request  from 
the  Government  of  Guatemala  for  US. 
import  restrictions  on  certain  of  its 
archaeologicid  materials.  Discussion 
will  focus  on  whether  Guatemala's 
request  meets  the  criteria  of  the  ^ 

Convention  on  Cultural  Property 
Implementation  Act  (Act)  and  whether 
the  Committee  should  recommend  that 
U.S.  import  restrictions  be  imjjosed  on 
material  described  in  Guatemala's 
request. 

"The  Committee's  meeting  shall  be 
dosed  to  the  public  for  it  will  involve 
the  review  of  Guatemala's  request  and 
discussion  of  information  which,  if 
disdosed  prematurely,  would  be  likely 
to  frustrate  significanUy  the 
implementation  of  proposed  U3. 
Government  actions  and  polides.  Public 


^ 
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disclosure  of  information  at  this  time 
identifying  specific  endangered  cultural 
property  is  likely  to  frustrate  the 
possible  imposition  of  import 
restrictions  on  such  cultural  property. 
The  Committee  will  discuss 
recommendations  to  the  President  as  to 
appropriate  U.S.  action  regarding 
Guatemala's  request  under  the  terms  of 
the  Act.  For  the  foregoing  reasons  the 
closing  of  the  meeting  is  authorized 
under  5  U.S.C.  552b.(c)(9)(B),  and  19 
U.S.C2805(h). 

Dated  November  7, 1988. 
Eagum  P.  Kopp. 

Acting  Director,  United  States  Information 
Agency. 

Detannination  to  CloM  Meeting  of  the 
Cultural  Property  Advisory  Committae 

December  1. 1989. 

U.S.  INFORMATION  AGENCY 

The  Committee's  meeting  of  December  1, 
1989  will  involve  discussion  of  investigative 
techniques  and  procedures  for  the  handling  of 
a  State  Party  request  of  the  Government  of 
Guatemala.  There  will  be  discussion  of 
informatioa  the  premature  disclosure  of 
which  would  be  likely  to  brustrate 
signiflcantly  implementation  of  proposed 
U.S.C.  actions  and  policies  and  possibly 
compromise  future  LI.S.G.  negotiating 
objectives. 

Based  on  information  provided  to  me  by 
the  Cultural  Property  Advisory  Committee,  I 
hereby  determine  that  the  meeting  of  the 


Committee  on  December  1, 1989,  shall  be 
closed  to  the  public  in  accordance  with  the  5 
U.S.C  652b(c](9)(B)  and  19  U.S.C  280e(h). 

Dated:  November  7, 1988. 
EogMMP.Kopp, 

Acting  Director,  United  States  Information 
Agency. 
[FR  Doc.  88-26875  Filed  11-15-89;  8:45  am] 
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Meeting  of  Advisory  Board  for  Radio 
Broadcasting  to  CuIm 

The  Advisory  Board  for  Radio 
Broadcasting  to  Cuba  will  conduct  a    " 
meeting  on  November  28, 1989,  in  Room 
3557,  400  Sixth  Street,  SW..  Washington, 
DC  Below  is  the  intended  agenda. 

Tuesday.  November  28, 1989 

Part  One— Closed  to  the  Public 

10:30  a.m. 

1.  Report  by  the  Director  of  Radio 
Marti 

11:15  a.m. 

2.  TV  Marti 
12K)0  noon 

3.  Role  of  executive  director 

Part  Two — Open  to  the  Public 

12:30  pjn. 

4.  Public  testimony  period 

Items  one  through  three,  which  will  be 
discussed  from  10:30  a.m.  to  12:15  pjn.. 


will  be  closed  to  the  public.  Items  one 
and  two  involve  discussion  of  classified 
information.  Closing  such  deUberations 
to  the  public  is  justified  under  5  U.S.C. 
552b(c)(l)rltem  three  relates  solely  to 
internal  personnel  rules  and  practices. 
Authority  for  closing  such  deliberations 
is  provided  by  5  U.S.C.  552b{c)(2). 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
James  Skinner  at  (202)  485-6312  to  make 
prior  arrangements,  as  access  to  the 
building  is  controlled. 

Dated:  November  8, 1988. 
Eugene  P.  Kopp, 

Acting  Director. 

Detenninatioii  to  Cloae  Portioas  of  Advisory 
Board  Meeting  of  November  28, 1989 

Based  on  information  provided  to  me  by 
the  Advisory  Board  for  Radio  Broadcasting  to 
Cuba,  I  hereby  determine  that  the  10:30  ajn. 
to  12:15  p.m.  portion  of  the  meeting  may  be 
closed  to  the  public. 

The  Advisory  Board  has  requested  that  this 
part  of  the  November  28, 1989  meeting  be 
closed  because  it  will  involve  a  discussion  of 
classified  information  (5  U.S.C  5S2b(c)(l)) 
and  of  matters  which  relate  solely  to  the 
internal  personnel  rules  and  practices  of  an 
agency  (5  U.S.C  552b(c)(2)). 

Dated:  November  8, 1989. 
Eugane  P.  Kopp, 
Acting  Director. 

[FR  Doc.  89-26876  Piled  11-15-88;  8:45  am] 
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Sunshine  Act  Meetings 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  of  meetingB  pubKshad 
under  tt)e  "Qovemn>ent  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552t){e)(3). 


STATE  JUSTICE  INSTmiTE 

TIME  AND  DATE:  9:00  a.m.  to  5:00  p.m., 
December  2, 1989, 

place:  Doubletree  Hotel,  901  Camino 
del  Rio,  South,  San  Diego,  California. 


STATtJS:  The  meeting  will  be  open  to  the 
public  except  for  personnel  matters. 

MATTERS  TO  BE  CONSIDEREO: 

Portions  Open  to  tiie  Public 

Consideration  of  applications  submitted  for 
funding;  S)l  FY  1991  budget  submission  to 
Congress. 

Portiona  Closed  to  the  Public 
Discussion  of  internal  personnel  matters. 


CONTACT  PERSON  KM  MOHB 

INFORMATlOH:  David  L  Tevelin. 

Executive  Dtrectoc  State  Jastioe 

Institute.  120  Sooth  Fairfax  Street 

Alexandria.  Virginia  22314,  (703)  ( 

6100. 

David  L  TavaUo 

Executive  Director. 

[FR  Doc.  89-27032  Filed  ll-lS-89;  8:45  am) 
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This  sectton  o»  the  FEDERAL  REGISTER 
contains  editorial  cxxrections  of  previously 
published  Prestdentiai.  Rule,  Proposed 
Rule,  and  Notice  documerrts.  These 
corrections  are  prepared  by  the  OHice  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  sigrwd 
documents  and  appear  in  ttw  appropriate 
docunterrt  categories  elsewttere  in  ttw 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chaptw  101 

[FPMR  Temp.  Re«.  A-33,  Supp.  1) 

Federal  and  Stat*  Tax  Tabtea  To  Ba 
Usad  for  Calculating  1989  Relocation 
Income  Tax  (RIT)  Allowance  Paymenta 

Correction 

In  rule  document  89-23459  appearing 
on  page  41244  in  the  issue  of  Friday, 
October  6, 1989.  make  the  following 
correction: 

On  page  41244,  in  the  second  column. 
under  summary,  in  the  sixth  line, 
remove  the  "5"  after  "B,  and  C 

■HjjMacoot  low-oi-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

48  CFR  Part  342 

Acquisition  Regulation;  Miacelianeoua 
Amendnienta 

Correction 

In  rule  document  89-25427  beginning 
on  page  43965  in  the  issue  of  Monday, 
October  30, 1989,  make  the  following 
corrections: 

342.7002    [Correctadl 

1.  On  page  43966.  in  the  second 


column,  in  S  342.7002(9)(e),  in  the  fifth 
line,  "financing"  should  read 
"Financing". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
12th  line,  "of  should  read  "or". 

MUMaOOOK  1S0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 

[Docket  Na  89N-011S] 

Propoeed  Tedmicai  Revlaion  in  the 
Regulationa  Governing  Drug  Master 
File  Submiaaiona 

Correction 

In  proposed  rule  docmnent  89-24430 
beginning  on  page  42515  in  the  issue  of 
Tuesday,  October  17, 1989,  make  the 
following  correction: 

On  page  42515.  in  the  third  column, 
under  supplcmcntarv  mroRMATiON.  in 
the  ninth  line,  "of  the"  should  read  "or 
to". 

aujNa  coot  1SOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 

(Docket  No.  82N-0274] 

Federal  Performance  Standard  for 
Diagnostic  X-Ray  Systema  and  Their 
Major  Componenta 

Correction 

In  proposed  rule  document  89-24366 


beginning  on  page  42674  in  the  issue  of 
Tuesday,  October  17. 1989.  make  the 
following  correction: 

S102a30    [Corrected] 

On  page  42685,  in  the  third  column,  in 
paragraph  (g)(2),  in  the  eighth  line, 
"high-voltage"  was  misspelled. 

MLLMQCOOC  UOS41-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CA-060-43-7122^M-OO63;  CACA  23466] 

Proposed  Vinthdrawai  and  Opportunity 
for  Pul)«c  Meeting;  Calif  omia 

Correction 

In  notice  document  89-24181  beginning 
on  page  42053  in  the  issue  of  Friday, 
October  13, 1989,  make  the  following 
corrections: 

1.  On  page  42053.  in  the  second 
column,  under  OATi:,  in  the  third  line. 
"January  11. 1989"  should  read  "January 
11. 1990". 

2.  On  the  same  page,  in  the  same 
column,  under  Mount  Diablo  Meridian, 
in  the  19th  line,  remove  "NEy4". 

3.  On  the  same  page,  in  the  third 
column,  under  San  Bemadino  Meridian, 
in  the  fourth  line,  insert  "N."  following 
*T.12", 

4.  On  page  42054,  in  the  first  column, 
in  the  29th  line  from  the  bottom.  "lot  of 
2"  should  read  "lot  2  of. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prison* 

28  CFR  Part  551 

Control,  Custody,  Care  Treatmant  and 
Instruction  of  Inmates;  Smoklng/No 
Smoking  Areas 

AOENCV:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 

summary:  In  this  document  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
Smoking/ No  Smoking  Areas  within  its 
institutions  and  offices.  The  amendment 
requires  Chief  Executive  Officers  to 
designate  by  the  placement  of  signs 
each  area  that  may  be  used  as  a 
smoking  area.  The  absence  of  a  sign 
shall  be  interpreted  as  indicating  a  no 
smoking  area.  This  amendment  is 
intended  to  provide  for  a  clean  air 
environment  and  to  protect  the  health 
and  safety  of  staff  and  inmates. 
dates:  Effective  January  1, 1990.  Bureau 
Chief  Executive  Officers  may  request  up 
to  a  six  month  extension  for  compliance. 
AOORES8:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  760,  320  First 
Street.  NW.,  Washington.  DC  20534. 
FOR  nmTMER  INFORMATION  CONTACT: 

Roy  Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  724-3062. 
SUPPICMENTARV  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Smoking/No  Smoking 
Areas.  This  amendment  restricts  the 
areas  where  smoking  is  permitted  and 
changes  the  presumption,  in  the  absence 
of  a  sign,  from  smoking  to  no  smoking.  A 
proposed  rule  on  this  subject  was 
published  in  the  Federal  Register  August 
17. 1989  (54  FR  34094).  A  summary  and 
response  to  the  submitted  comments 
follows. 

The  maiority  of  the  commentert 
expressed  approval  of  the  requirements 
in  the  proposed  rule.  Several 
commenters  suggested  further 
requirements  for  accommodating 
nonsmokers.  A  commenter  suggested 
that  each  institution  be  required  to 
identify  whole  units  as  no  smoking 
areas.  Another  commenter  stated  that, 
in  his  opinion,  the  rule  failed  to  address 
those  nonsmoking  inmates  who  live  in  a 
dormitory  type  setting.  Section  551.162 
states  that,  to  the  extent  practicable. 
Chief  Executive  Officers  shall 
accommodate  nonsmoking  inmates  in 
nonsmoking  living  quarters  and  that  the 
sharing  of  a  cell  or  living  area  (emphasis 
added)  between  a  smoker  and  a 
nonsmoker  will  be  avoided  except 
where  impractical.  Implementing 
guidelines  provide  further  clarification. 
The  guidelines  state  that  in  institutions 


with  common  living  areas  for  large 
Bumbex  oi  inmates,  Uving  facilities  will 
be  separated  into  smoking  and 
nonsmoking  areas  sufficient  to 
accommodate  all  nonsmokers,  and. 
where  practical,  separate  dormitories 
should  be  provided  for  nonsmoking 
inmates  desiring  such  housing.  A 
commenter  objects  to  the  phrase  "^o  the 
extent  practicable"  in  S  551.162(b),  and 
raconunends  that  it  be  replaced  with 
more  definite  language  to  provide 
mandatory  "no  smoking"  living  quarters 
in  each  institution.  We  beUeve  the 
existing  language  is  sufficient. 
Ordinarily,  accommodation  will  be 
made  for  nonsmoking  inmates,  bat  there 
may  be  circiunstances  beyond  the 
control  of  the  Bureau  of  Firisons  (e.g., 
increased  prison  population)  whi<di 
would  make  such  separation  not 
practicable.  For  similar  reasons,  it 
ciurently  may  not  be  possible  to  always 
prevent  secondary  inhalation  by 
nonsmokers  of  smoke  originating  from  a 
designated  smoking  area. 

Several  commenters  raised  questions 
about  restrictions  on  smoking  in  specific 
areas.  Commenters  who  were  in  favor  of 
restrictions  pointed  out  locations  (e.g., 
television,  rooms,  restrooms,  inmate  law 
libraries,  and  visiting  rooms)  in  which 
smoking  by  other  inmates  was 
particularly  objectionable  to  them. 
Section  551.160(b)  clearly  identifies 
libraries  and  restrooms  as  ordinarily 
being  nonsmoking  areas.  Designations 
of  smoking  areas  in  television  rooms 
and  visiting  rooms  will  be  made  at  the 
discretian  of  the  Chief  Executive  Officer. 
A  commenter  recommended  that 
smoking  be  allowed  only  in  private  cetls 
and  outdoors.  We  believe  that  adequate 
provision  can  be  made  to  allow  f(v 
smoking  in  additional  designated  indoor 
areas.  Commentera  who  were  in  bvor  of 
smoking  requested  that  the  rule  make  it 
clear  that  inmates  have  the  right  to 
smoke  in  their  own  cells  and  that 
provision  for  smoking  areas  applies  to 
administrative  detention  units.  Section 
551.162  allows  for  the  Chief  Executive 
Officer  to  designate  smoking  areas  for 
inmates  restricted  to  an  area  (such  aa  a 
cell  or  administrative  detention  unit)  far 
an  extended  period  of  time.  Inmates 
who  object  to  a  specific  area's 
designation  can  file  a  complaint  under 
the  Administrative  Remedy  Procedure. 

A  commenter  suggests  that  sales  of  all 
tobacco  products  in  institution 
commissaries  be  discontinued.  We 
believe  this  is  not  now  necessary,  as 
persons  who  elect  to  smoke  are 
permitted  to  do  so  in  designated 
smoking  areas.  A  commenter  suggests 
that  the  Bureau  contract  with 
organixations  which  offer  prograoM 
designed  to  help  people  quit  smoking 


Where  there  is  sufficient  interest  and 
resources  available  in  the  institution. 
Bureau  staff  will  consider  establishing 
or  contracting  for  programs  to  help 
inmates  quit  smoking. 

Several  commenters  question  whether 
the  restrictions  on  smoking  will  be 
properly  enforced  and/or  that  the 
enforcement  of  such  policy  may  cause 
tension  within  an  institution.  One 
commenter  questions  whether  Bureau 
staff  who  themselves  smoke  can  be 
expected  to  enforce  the  poUcy. 
Restrictions  on  smoking  within 
institutions  apply  equally  to  Bureau 
staff.  Furthermore,  Bureau  staff  are 
trained,  and  expected,  to  enforce  Bureau 
policy,  in  an  objective  manner.  We 
believe  that  the  present  amendment, 
with  its  presumption  of  no  smoking  and 
consequent  focus  on  the  designation  of 
appropriate  smoking  areas,  will  also 
simplify  the  enforcement  process.  While 
there  is  a  possibility  that  restricting 
smoking  to  designated  areas  may 
temporarily  increase  tension,  we  believe 
that  any  such  occurrence  will  be  short- 
Uved  as  the  smoking  areas  become 
identifiable  and  resources  are  made 
available  to  help  interested  persons  quit 
smoking.  One  commenter  suggested  that 
the  poUcy  be  enforced  through  the 
issuance  of  "tickets"  or  by  summary 
ejection  from  the  nonsmoking  area.  We 
believe  that  existing  Bureau  disciplinary 
procedures,  which  contain  provision  to 
protect  inmate  rights,  are  adequate  for 
the  enforcement  of  this  policy. 

In  publishing  this  final  rule,  the 
Bureau  is  making  two  minor  changes  to 
the  regulatory  text.  In  S  551.160(b),  the 
phrase  "to  the  minimum  possible" 
replaces  the  phrase  "to  a  minimum 
number  of  locations,"  and  in  S  551.160(a) 
the  phrase  "as  a  smoking  area"  replaces 
die  phrase  "as  smoking  areas".  The 
revised  phrases  more  acciu-ately 
characterize  how  areas  can  be 
designated,  and  were  inadvertently 
changed  when  published  in  the 
proposed  rule. 

This  regulation  becomes  effective 
January  1, 1990.  Where  special 
ifpl— wtnHnn  problems  exist  the 
Director  of  the  Bureau,  upon  written 
request  bom  a  Chief  &cecutive  Officer, 
may  allow  up  to  a  six  month  extension 
for  compliance. 

The  Bureau  of  Prisons  has  determined 
tfiat  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  After  review  of  the 
law  and  regulations,  the  Director. 
Bnreao  of  Prisons  has  certified  that  this 
rale,  for  the  purpose  of  the  Regulatory 
FlsKibtiity  Act  (Pub.  L  96-354),  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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List  of  Subjecto  in  28  CFR  Part  551 

Prisoners. 

In  consideration  of  the  foregoing,  part 
551  in  subchater  C  of  28  CFR,  chapter  V 
is  amended  as  set  forth  below. 
G.L  Ingram, 
Acting  Director,  Bureau  of  Prisons. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  551~MISCELLANEOUS 

1.  In  part  551,  subpart  N  is  revised  to 
read  as  follows: 

Subpart  N— Smoklng/No  Smoking  Areas 

Sec. 

551.160  Purpose  and  scope. 

551.161  Definition. 

551.162  Designated  smoking  areas. 

551.163  Notice  of  smoldng  areas. 

Subpart  N—Smoklng/No  Smoking 
Areas 

Authority:  5 US C.  301;  18U.S.C.  3621.  3622. 
3624,  4001. 4042. 4081. 4082  (Repealed  as  to 
conduct  occurring  on  or  after  November  1, 
1987),  5015,  5039;  26  U.S.C.  509,  510;  28  CFR 
0.9S-0.99.     j  I 

.{SSt/iSO    Purpose  and  scope. 

'  ^To  advance  towards  becoming  a  clean 
air  environment  and  to  protect  the 
health  and  safety  of  staff  and  inmates, 
the  Bureau  of  Prisons  will  restrict  areas 


and  circumstances  in  which  smoking  is 
permitted  within  its  institutions  and 
offices. 

(a)  All  areas  of  Bureau  of  Prisons 
facilities  and  vehicles  are  no  smoking 
areas  unless  specifically  designated  as 
smoking  areas  by  the  Chief  Executive 
Officer  consistent  with  the  guidelines 
set  forth  in  this  rule. 

(b)  Chief  Executive  Officers  shall  limit 
smoking  areas  to  the  minimum  possible 
consistent  with  effective  operations. 
Under  no  circumstances  shall  smoking 
be  permitted  in  the  following  areas, 
except  as  noted  in  S  551.162(a): 

(1)  Elevators, 

(2)  Storage  Rooms  and  Warehouses, 

(3)  Libraries, 

(4)  Corridors  and  Halls, 

(5)  Dining  Facihties, 

(6)  Kitchen  and  Food  Preparation 
Areas, 

(7)  Medical/Dental  Care  Delivery 
Areas, 

(8)  Institution/Government  Vehicles, 

(9)  Administrative  Areas  and  Offices, 

(10)  Auditoriums, 

(11)  Class  and  Conference  Rooms, 

(12)  Gymnasiums  and  Exercise 
Rooms,  and 

(13)  Restrooms. 

§551.161    Definition. 

For  purpose  of  this  rule,  smoking  is 
defined  as  carrying  or  inhaling  a  lighted 


cigar,  cigarette,  pipe  or  other  lighted 
tobacco  products. 

9551.162    Designated  smoking  areas. 

(a)  Chief  Executive  Officers  shall 
identify  "smoking  areas"  for  staff  and 
iiunates,  especially  those  who  may  be 
employed  in,  or  restricted  to,  a 
nonsmoking  area  for  an  extended  time. 

(b)  To  the  extent  practicable,  Chief 
Executive  Officers  shall  accommodate 
nonsmoking  inmates  in  nonsmoking 
living  quarters.  The  sharing  of  a  cell  or 
living  area  between  a  smoker  and  a 
nonsmoker  will  be  avoided  except 
where  impractical  due  to  circiunstances, 
and  then  may  be  done  only  for  limited 
duration. 

§551.163    Notice  of  smoking  areas. 

The  Chief  Executive  Officer  shall 
ensure  that  smoking  areas  are  clearly 
identified  for  staff  and  inmates  by  the 
appropriate  placement  of  signs.  The 
absence  of  a  sign  shall  be  interpreted  as 
indicating  a  no  smoking  area. 
Appropriate  disciplinary  action  will  be 
teiken  for  failure  to  observe  smoking 
restrictions. 

[FR  Doc.  89-27006  Filed  11-15-89;  8:45  am) 
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Documents,  U.S.  Government 
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SJ.  Re*.  149/Pub.  L  101- 
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(Mov.  13.  1989;  103  Stat  930; 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
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WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
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SAN  FRANCISCO,  CA 
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Room  15138. 

450  Golden  Gate  Avenue, 

San  Francisco,  CA. 

Call  Mary  Walters  at  the  San  Francisco 

Federal  Information  Center. 

415-556-6600. 

WHEN: 
WHERE: 
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November  30;  at  1:00  p.m. 
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RESERVATIONS:  Call  Carmen  Meier  or  Peggy  Groff  at 

the  Portland  Federal  Information  Center 
on  the  following  numbers: 
Seattle:  206^142-0570. 
Tacoma:  206-383-7970. 
Portland:  503-326-2222. 


WASHINGTON,  DC 

December  7,  at  9:00  a.m. 
Office  of  the  Federal  Register. 
First  Floor  Conference  Room. 
1100  L  Street  NW..  Washington,  DC. 
RESERVATIONS:  202-523-5240. 
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Administration;  National  Oceanic  and  Atmospheric 

Administration 


Committee  for  Purchase  From  the  Blind  and  Otfter 
Severely  hiandicapped 

NOTICES 

Procurement  list,  1990: 
Additions  and  deletions,  47807,  47608 

(2  documents) 
Establishment;  correction,  47807 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Mexico,  47806 

Conservation  and  Renewable  Energy  Office 

RULES 

Consumer  products: 
Energy  conservation  standards — 
Refrigerators,  refrigerator-freezers,  and  freezers;  gas 

furnaces;  and  television  sets,  47916 
Small  gas  furnaces,  and  refrigerators,  refrigerator- 
freezers;  competitive  impact  determinations  and 
analyses,  47944 

Customs  Service 

RULES 

Air  commerce: 
Air  carrier  smuggling  prevention  program; 
implementation,  47761 

Defense  Department 

See  also  Air  Force  Department 

PROPOSED  RULES 

Veterans:  , 

Reservists  education,  47785 
NOTICES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
DRG-based  payment  system — 
Revised  weights,  thresholds,  and  per  diem  rates; 
correction,  47861 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
47841 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 
Federal  Energy  Regulatory  Conunission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  47815 

(2  dpcimients) 
Natura^'gas  exportation  and  importation: 
Me^n-Racine  Associates,  Inc.,  47818 
ilmon  Resources  Ltd.,  47820 
Privacy  Act; 
Systems  of  records,  47808 
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Environmental  Protection  Agency 

PflOPOSeO  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Louisiana.  47793 
Superfund  program: 
National  oil  and  hazardous  substance  contingency  plan- 
Resource  Conservation  and  Recovery  Act  land  disposal 
restrictions  applicability  to  response  actions.  47795 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  47822 
Weekly  receipts.  47821 
Meetings: 
Relative  Risk  Reduction  Strategies  Committee,  47822 
State  FIFRA  Issues  Research  and  Evaluation  Group,  47822 

Executive  Office  of  tt^e  President 

See  Presidential  Documents;  Trade  Representative.  Office  of 
United  States 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
AJ^.Y.  Enterprises,  47801 

Export-Import  Bank 

NOTICES 

Meetings: 
Advisory  Committee,  47823 

Federal  Aviation  Administration 

RULES 

Control  zones;  correction,  47882 

PROPOSED  RULES 

Transition  areas;  correction,  47862 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
California,  47771 
Georgia,  47772 
Michigan,  47772 
Missouri  et  al.,  47772 
South  Dakota,  47773 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Illinois,  47795 

Michigan,  47796 

Mississippi,  47796 

North  Carolina,  47797 

Oregon,  47797,  47798 
(2  docimients) 

South  Dakota,  47798 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

47823 
Meetings: 
AM  Improvement  issues  En  Banc  hearing,  47823 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Pass-through  deposit  insurance;  study,  47823 


Federal  Energy  Regulatory  Commission 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelmes; 
technical  amendment.  47760 
Natural  gas  companies  (Natural  Gas  Act): 
Transportation  and  sale  of  natural  gas;  Part  284  filing 
obligations  clarification,  47758 
NOTICES 

Environmental  statements;  availability,  etc.: 

Champlain  Pipeline  Co.  et  al,  47816 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  47817 

CNG  Transmission  Corp.  et  al.,  47817 

Northwest  Pipeline  Corp.,  47817 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed  etc.,  47825 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  47860 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 

A.B.N.-Stichting  et  al.;  correction,  47825 

Atlantic  Bancshares,  Inc.,  et  al.,  47825 

Valley  Capital  Corp.,  47826 

Worthen,  David  E.,  47826 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Reliable  Mortgage  Corp.  et  al.,  47826 

Fisti  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species:  , ,    ,  , 

Independence  Valley  and  Clover  Vafley  speckled  dace; 
correction,  47861 
PROPOSED  RULES 

Endangered  and  threatened  species: 

Aleutian  Canada  goose,  47798 
NOTICES 

Endangered  and  threatened  species: 

Bayou  darter  draft  recovery  plan,  47836 

Mountain  sweet  pitcher  plant;  draft  recovery  plan,  47836 
Endangered  and  threatened  species  permit  applications. 
47837 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Clindamycin  hydrochloride  capsules.  47767 
Clindamycin  hydrochloride  liquid.  47766 
Food  additives: 
Adhesive  coatings  and  components — 

Bentonite.  etc..  47764 
Adjuvants,  production  aids,  and  sanitizers — 
Bentonite.  etc..  47765 
NOTICES 

Food  additive  petitions: 
Dow  Chemical  Co..  et  al..  47828 
Enzyme  Bio-Systems  Ltd..  47828 
ICI  Americas.  Inc..  47828 
(2  documents) 
Food  for  human  consumption: 
Identity  standards  deviation;  market  testing  pennits— 
Ice  cream,  light.  47829 
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Privacy  Act 
Systems  of  records.  47912 

Foreign  Assets  Control  Office 

NOTICES 

Japan;  certificates  verifying  non-Cuban  origin  of  nickel- 
bearing  materials  manufactured  by  Japanese  steel 
corporations,  47858 

« 

Healtti  and  Human  Services  Department 

See  also  Agency  for  Toxic  Substances  and  Disease 
Registry;  Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources  and  Services 
Administration;  Indian  Health  Service;  National 
Institutes  of  Health;  Public  Health  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
47827 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Advisory  committees;  annual  reports;  availability.  47829 
Privacy  Act: 
Systems  of  records.  47909 

Housing  and  Urban  Development  Department 

RULES 

Interstate  land  sales  registration  program: 
Subdivisions;  exemption 
Effective  date  and  corrections.  47767 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  47831 

Indian  Healtti  Service 

NOTICES 

Privacy  Act: 
Systems  of  records;  annual  publication,  47909 

interior  Department  ^^ 

See  also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National  Park 
Service;  Surface  Mining  Reclamation  and  Enforcement 
Office 

NOTICES 

National  Environmental  Policy  Act;  implementation,  47832 
Internal  Revenue  Service 

NOTICES  , 

Taxable  substances,  imported: 
Perchloroethylene.  etc..  correction.  47862 

International  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
University  of  Chicago  et  al.;  correction.  47861 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Tongue  River  Railroad  Co.,  47839 
Rail  carriers: 

Waybill  data:  release  for  use.  47839 
Railroad  operation,  acquisition,  construction,  eta: 

Consolidated  Rail  Corp..  47840 


Indiana  Hi-Rail  Coip..  47840 
Union  Pacific  Railroad  Co..  47841 
Railroad  services  abandonment: 
CSX  Transportation.  Int.  47840 

Lat>or  Department 

See  Employment  Standards  Administration;  Occupational 
Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 

Albuquerque  District  Grazing  Advisory  Board.  47835 

Las  Vegas  District  Advisory  Council.  47835 
Opening  of  public  lands: 

Montana;  correction.  47861 
Withdrawal  and  reservation  of  lands: 

Montana;  correction,  47861 

Oregon;  correction.  47881 

Minerals  Management  Service    - 

NOTICES 

Royalty  management: 
Incorrect  or  late  reports  and  failure  to  report;  assessment 
rates.  47838 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  Panel,  47843 
Literature  Advisory  Panel,  47844 
Museum  Advisory  Panel,  47844 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Biotechnology  Policy  Board,  47829 

Meetings: 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases.  47830 

Privacy  Act: 
Systems  of  records.  47866 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Pacific  Coast  groundfish,  47773 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  mackerel,  squid,  and  butterfish,  47799 
NOTICES 
Permits: 

Marine  mammals.  47805.  47806 
(4  documents) 

National  Parle  Service 

NOTICES 

Meetings: 
Chesapeake  and  Ohio  Canal  National  Historical  Park 
Commission.  47838 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Northeast  Nuclear  Energy  COm  47845 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Public  Service  Co.  of  New  Hampshire  et  aU  47846 
Rockwell  International  Corp..  47846 

Occupational  Safety  and  Healtti  Administration 

PflOPOSED  RULES 
Safety  and  health  standards: 
Bloodbom  pathogens  (occupational  exposure);  human 
immunodeficiency  virus  (HIV),  hepatitis  B  virus 
(HBV),  etc.— 
Hearing,  47776 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Hungary;  emigration  policies  (Presidential  Determination 
90-3  of  October  26,  1989) 
Correction,  47862 
PROCLAMATIONS 

Special  observances: 
Diabetes  Month.  National  (Proc.  6068),  47949 
Community  Foundation  Week  (Proc.  6069],  47951 
Farm-City  Week.  National  (Proc.  6070),  47953 
Philanthropy  Day,  National  (Proc.  6071),  47955 

Public  Health  Sendee 

See  also  Agency  for  Toxic  Substances  and  Disease 
Registry;  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources  and  Services 
Administration;  Indian  Health  Service;  National 
Institutes  of  Health 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 

47830 
Privacy  Act: 
Systems  of  records,  47864 

Rural  Telephone  Bank 

RULES 

Loan  pohcies: 
Interest  rates 
Correction.  47861 

Securities  and  Exchange  Commission 

NOTICES 

Self -regulatory  organizations:  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc..  47846 
Pacific  Stock  Exchange,  Inc.,  47847 

Applications,  hearings,  determinations,  etc.: 
Morgan  Keegan  Daily  Cash  Trust  47848 
Public  utility  holding  company  filings,  47855 
RGS  (AEGCO)  Funding  Corp..  47848 
RGS  (I&M)  Funding  Corp.,  47852 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Kansas.  47776 

New  Mexico.  47777 

Wyoming.  47778 
NOTICES 
Valid  existing  rights  determination: 

Belville  Mining  Co.;  Wayne  National  Forest.  OH; 
correction.  47861 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 
Investment  Policy  Advisory  Committee.  47858 

Transportation  Department 

See  also  Federal  Aviation  Administration 
PROPOSED  RULES 
Veterans  education: 
Reservists  education,  47785 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau;  Customs 
Service;  Foreign  Assets  Control  Office;  Internal 
Revenue  Service 

Veterans  Affairs  Department 

RULES 

Vocational  rehabilitation  and  education: 
Entitlement  usage  under  Vocational  Rehabilitiation 
program,  47770 
PROPOSED  RULES 
Health  benefits: 
Health  care  for  veterans  with  sevice-connected 
disabilities  outside  United  States.  47779 
Loan  guaranty: 
Home  loan  origination  records,  one  year  retention 
requirement;  and  minimum  property  standards 
elimination.  47791 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Montgomery  GI  Bill  Active  Duty;  qualification  through 

Selected  Reserve  service.  47790 
Reservists  education.  47785 

Veterans'  Benefit  and  Programs  Improvement  Act  and 
noncontributory  educational  assistance  programs: 
implemenatation,  47780 
NOTICES 
Meetings: 
Special  Medical  Advisory  Group,  47859 


Separate  Parts  in  This  issue 


Part  11 

Department  of  Health  and  Human  Services  (8  subagencies). 
47864 

Part  III 

Department  of  Energy.  Office  of  Conservation  and 
Renewable  Energy,  47916 

PartiV 

The  President.  47949 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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A  cumulative  list  of  the  parts  affected  this  month  can  t>e  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  reguiatory  documents  having 
genera*  appltcabiiity  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new^  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFH  Part » 

[TB-8»-0QSl 
RIN  0Sei-AA19 

Tobacco;  Fees  and  Charges  for 
Permissive  Inspection  and  Grading 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  The  Tobacco  Inspection  Act 
requires  the  Secretary  to  fix  and  collect 
fees  and  charges  for  the  voluntary 
inspection  and  certification  of  tobacco 
upon  request  This  action  would 
increase  the  fees  and  charges  currently 
in  force  for  permissive  grading  to  reflect 
increased  costs  of  operating  the 
program.  In  addition,  the  fee  structure 
would  be  revised  so  that  all  costs  of  the 
service  would  be  charged  on  an  hourly 
basis.  The  previous  billing  fee  to  users 
consisted  of  an  hourly  rate,  to  which 
travel,  per  diem  and  adminstrative  costs 
were  added.  Under  the  Act,  fees 
collected  must  cover,  as  nearly  as 
practicable,  the  Department's  costs  for 
performing  the  inspection  service, 
including  adnrinistrative  and 
supervisory  costs.  This  increase  does 
not  affect  rtie  fee  for  the  mandatory 
inspection  of  tobacco  sold  £it  designated 
auction  markets. 

EFFECTWE  DATE:  December  18, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Tobacco  Diviaion,  AMS, 
USDA,  Room  502  Annex  Building.  P.O. 
Box  96456.  Washington,  DC  20090-6456. 
Telephone  (202)  447-2567. 
SUPPLEMEWTAftY  MFORMATIONT  Notice 
was  given  (54  FR  ai530.  )uly  31, 1989) 
that  the  Department  proposed  to  amend 
the  regulations  governing  tfie  permissive 
inspection  of  tsbocco  ta  incresM  the 


fees  and  charges  for  inspection  and 
grading  services  to  those  requesting  Ae 
services. 

Interested  parties  were  given  an 
opportunity  to  comment  on  the  proposed 
rule.  No  comments  were  received.  This 
action  makes  final  the  fee  increase  as 
proposed. 

Permissive  inspections  as  authorized 
under  the  Tobacco  Inspection  Act.  are 
made  available  to  interested  parties  on 
a  fee  basis  sufficient  to  cover  the  costs, 
as  nearly  as  practicable,  of  the  services 
provided,  includmg  aministratrve  and 
supervisory  costs.  Authority  for  these 
regulations  is  contained  in  the  Tobacco 
Inspection  Act  (r  U.S.C.  511-511q). 

The  current  houriy  fee  schedule  for 
domestic  permissiTe  inspection  has 
been  in  effect  since  November  4, 1985, 
as  published  in  the  Federal  Register  (50 
FR  45805]  on  November  4, 1985. 

Previously,  users  of  the  service  were 
billed  the  standard  hourly  rate,  plus 
travel  and  adminstrative  costs.  The  new 
houriy  fee  would  include  all  of  the  costs 
of  the  program  in  one  rate  which  would 
include  travel,  as  well  as  the  costs  for 
salary  and  administrative  services.  This 
fee  structure  would  reduce  the  time  and 
costs  of  calculating  charges  by 
eliminating  the  need  to  pro-rate  travel 
expenses  when  inspectors  perform  both 
mandatory  and  permissive  inspections, 
or  permissive  inspections  for  more  than 
one  party,  on  the  same  trip.  The  change 
would  also  make  asers"^  costs  more 
predictable  for  each  use  of  the  service. 
Past  experience  indicates  that  it  is 
imlikely  that  costs  for  any  user  would  be 
significantly  more  or  less  over  a  season 
than  if  travel  costs  were  billed 
separately. 

The  Department  conducts  a  yearly 
review  of  the  financial  statu*  of  this 
program  to  determine  whether  the  fee  is 
sufiicient  As  a  result  of  this  review,  it 
has  been  determined  that  the  present 
fees  are  insufficient  to  cover  the 
Department's  costs.  The  major  factors 
causing  the  need  for  additional  funds 
are  increases  in  Government  salaries, 
travel  allowances  and  adminstrative 
costs  since  1985.  Therefore,  the 
Department  proposed  that  the  base 
hourly  rate  of  $22.OT  be  revised  to  read 
"houriy  rate  shall  be  $^.45,"  the 
overtime  rate  of  $26.60  shall  be  "$36.15, ** 
and  the  Sunday  and  holiday  rate  of 
$33.34  shall  be  "$44.05." 

This  final  rule  has  been  reviewed 
under  USDA  producers  established  to 


implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nonmajor 
rule"  because  it  does  not  meet  any  of 
the  criteria  established  for  major  rules 
under  the  Executive  Order. 

Additionally,  in  conformance  with  the 
provisions  of  Public  Law  96-354,  the 
Regulatory  Flexibility  Act.  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Few  of  the  entities  which 
would  be  affected  by  this  rule  are  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  gross  annual  revenues 
for  the  last  3  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  arainal 
receipts  are  less  than  $3,500,000.  The 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substanfial  number  of  small 
entities.  This  action  would  not 
substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace.  Compliance  with  this 
revision  would  not  impose  substantial 
direct  economic  costs,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  would  not  alter  the  market 
share  or  competitive  positions  of  small 
entities  illative  to  the  large  aaitities  and 
would  in  no  way  affect  normal 
competition  in  the  marketplace. 
Furthermore,  the  Department  is  required 
by  law  to  fix  and  collect  fees  and 
charges  to  cover  the  Department's  cost 
in  operaFting  the  tobacco  inspection 
program. 

List  of  Sabjects  in  7  CFR  Fart  2§ 

Administrative  practice  and 
procedure,  Tobacco. 

Accordingly,  the  Department  hereby 
amends  the  regulations  under  the 
Tobacco  Inspection  Act  contained  in  7 
CFR  part  29  as  follows: 

PART  29— TOBACCO  MUSPECTiOM 
Subpart  B    Regulottons 

1.  The  authority  statement  for  subpart 
B  continues  to  read  as  fallows: 

Authority:  7  U.S.C.  srtm  aid  SIOk 

2.  Section  29.123  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 
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S  29.123    Fm*  and  charges. 

(b)  Domestic  permissive  inspection 
and  certification.  Fees  and  charges  for 
inspection  at  redrying  plants  and 
receiving  points  shall  comprise  the  cost 
of  salaries,  travel,  per  diem,  and  related 
expenses  to  cover  the  cost  of  performing 
the  service.  Fees  shall  be  for  actual  time 
required'to  render  the  service  calculated 
to  the  nearest  30-minute  period.  The 
hourly  rate  shall  be  $29.45.  The  overtime 
rate  for  service  performed  outside  the 
inspector's  regularly  scheduled  tour  of 
duty  shall  be  $35.15.  The  rate  of  $44.05 
shall  be  charged  for  work  performed  on 
Sundays  and  holidays.  These  same  fees 
or  charges  shall  be  applicable  for 
hogshead,  bale,  case,  or  sample 
inspections. 

Dated:  November  14, 1969. 
Daniel  Haley, 

Administrator. 

[FR  Doc.  89-27069  Filed  11-16-89;  8:45  am} 

BILUNG  CODE  341(M»-M 


7  CFR  Part  907 
(Navel  Orange  Reg.  694] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period  from 
November  17  through  November  23, 
1989.  Consistent  with  program 
objectives,  such  action  is  needed  to 
balance  the  supplies  of  fresh  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  specified.  This 
action  was  recommended  by  the  Navel 
Orange  Administrative  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  navel  orange 
marketing  order. 

EFFECTIVE  DATE:  Regulation  694  [7  CFR 
part  907)  is  effective  for  the  period  from 
November  17  through  November  23, 
1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  447-8139. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 


Order  907  (7  CFR  part  907),  as  amended, 
regiilating  thp  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4,065  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  Iccated  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1,  Central  California,  which 
represented  85  percent  of  the  total 
production  in  1988-89.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  13  percent  of 
1988-89  production;  District  3  is  the 
desert  area  of  California  and  Arizona, 
and  it  represented  approximately  1 
percent;  and  District  4,  which 
represented  approximately  1  percent,  is 
northern  California.  The  Committee's 
estimate  of  1989-90  production  is  73,350 
cars  (one  car  equals  1,000  cartons  at  37.5 
pounds  net  weight  each),  as  compared 


with  70,633  cars  during  the  1988-89 
season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  (regulated)  fresh  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges.  The  Committee 
estimates  that  about  68  percent  of  the 
1989-90  crop  of  73,350  cars  will  be 
utilized  in  fresh  domestic  channels 
(49,500  cars),  with  the  remainder  being 
exported  fresh  (10  percent)  or  processed 
(22  percent).  This  compares  with  the 
1988-89  total  of  45,581  cars  shipped  to 
fresh  domestic  markets,  about  64 
percent  of  the  crop. 

Volume  regulations  issued  under  the  • 
authority  of  the  Act  and  Marketing 
Order  No,  907  are  intended  to  provide 
benefits  to  growers.  Growers  benefit 
from  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee  at  its 
November  14, 1989,  meeting,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regula 'lions  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping      I 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  growers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 
handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
enhance  grower  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  grower  level.  Thus,  even 
a  small  variation  in  shipments  can  have 
a  great  impact  on  prices  and  grower 
revenue.  Under  these  circumstances, 
strong  arguments  can  be  advanced  as  to 
the  benefits  to  growers,  particularly 
smaller  growers. 

At  the  beginning  of  each  marketing 
year,  the  Committee  submits  a 
marketing  policy  to  the  U.S.  Department 
of  Agriculture  (Department)  which 
discusses,  among  other  things,  the 
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potential  ase  of  vohirae  and  size 
regulations  lot  the  ensuing  season.  The 
Committee,  in  its  1989-90  season 
marketing  policy,  considered  die  use  of 
volume  reflation  for  the  season.  This 
marketing  policy  is  available  fi'om  the 
Comnrittee  or  Ms.  Schlatter.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatcry  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate.  A 
"Notice  of  MarketijTg  Policy"  (notice), 
which  smnmarized  the  Committee's 
marketing  policy,  was  prepared  by  the 
Department  and  pdslished  m  the 
October  la  1989,  issue  of  the  Federal 
Register  (54  FR  42966).  The  purpose  of 
the  notice  was  to  allow  public  comment 
on  the  Committee's  marketing  policy 
and  the  imfMct  of  any  regulations  on 
small  business  activities.  / 

The  notice  provides  a  30-day  p«iod 
for  the  receipt  of  comments  feerfi 
interested  persons.  That  comment 
period  will  end  on  November  20, 1989. 
The  Department  will  analyze  all 
comments  received,  and  the  analysis 
will  be  made  available  to  interested 
persons.  That  analysis  wiU.  assist  the 
Department  in  evaluating  the  marketing 
policy  and  considering  the  issuance  of 
weekly  volume  regulations. 

The  Committee  met  publicly  on 
November  14, 1989,  in  Visalia, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  by  a  vote  of 
eight  to  one  with  one  abstention,  that 
1,500,000  cartons  is  the  quantity  of  navel 
oranges  deemed  advisable  to  be  shipped 
to  fresh  domestic  markets  durmg  the 
specified  week.  The  marketing 
information  and  data  provided  to  the 
Committee  and  used  in  its  deliberations 
was  compiled  by  the  Committee's  staff 
or  presented  by  Committee  members  at 
the  meeting.  This  information  included, 
but  was  not  limited  to,  price  data  for  the 
previous  week  from  Department  market 
news  reports  and  other  sources, 
preceding  week's  shipmenteand 
shipments  to  date,  crop  conditions, 
weather  and  transportation  eonditrons^ 
and  a  reevaluation  of  the  prior  week's 
recommendation  in  view  of  Ae  above. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  set  forth  in 
its  1989-90  marketing  policy.  This 
recommended  amount  is  50,000  cartons 
less  than  estimated  in  the  tentative 
shipping  schedule  adopted  by  the 
Committee  on  October  3. 1989.  Of  the 
1,500,000  cartons.  1,440,000  are  allotted 
for  District  1,  and  60,600  are  etfotted  ftjr 
District  i.  DiatiictB  2  and  4  are  not 
regulated  as  they  do  not  have  a 


SHfficfent  quantity  of  fruit  availabfe  for 
current  shipment. 

During  the  week  ending  on  November 
9, 1989,  shipments  of  navel  oranges  ta 
fresh  doraestfe  maricets,  inchiding 
Canada,  totafcd  1,080,000  cartons 
compared  with  520,000  cartons  shipped 
during  the  week  endnig  on  November  10. 

1988.  Export  shipments  totaled  242,000 
cartons  compared  with  23,000  cartons 
shipped  diiring  the  week  ending  on 
November  10, 1988.  and  processing  and 
other  uses  accounted  for  365,000  cartons 
compared  with  152,000  cartons  shipped 
during  the  week  ending  on  November  10, 
1988. 

Fresh  domestic  shipments  to  date  this 
season  total  2,312,000  cartons  compared 
with  900,000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
362,000  cartons  compared  with  21,000 
cartons  shipped  by  this  time  last  season. 
Processing  and  other  use  shipments  total 
653,000  cartons  compared  with  29a00O 
cartons  shipped  by  this  time  last  season. 

For  the  week  ending  on  November  9, 

1989,  handlers  in  District  1  had  net 
undershipments  of  43,000  cartons  and 
handlers  in  District  3  had  net 
overshipmenta  of  2.800  cartons.  Thus, 
undershipments  of  41UXX)  cartons  will  be 
carried  over  into  the  week  ending  on 
November  16, 1989.  Total  adjusted 
allotment  for  the  week  ending  on 
November  16, 1989.  is  1.637,000  cartons. 
Estimated  shipments  for  the  week 
ending  on  November  16, 1989*  are 
1,675,000  cartons. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  November  9, 
1989,  was  $9.23  per  carton  based  on  a 
reported  sales  volume  of  811.000  cartons 
compared  with  last  week's  average  of 
$9.53  per  carton  on  a  reported  sales 
volume  of  548.006  cartons.  The  season 
average  fu).b.  shipping  point  price  tn 
date  is  $9.56  per  carton.  The  average 
f.o.b.  shipping  point  price  for  the  week 
ending  on  November  10, 1988,  was 
$10.92  per  carton;  the  season  average 
f.o.b.  shipping  pomt  price  at  this  time 
last  season  was  SlQ.46  per  carton. 

The  Committee  reports  that  the 
demand  for  navel  oranges  ranges  from 
good  to  excellent  for  the  larger  sizes 
(88's  and  brger)  and  from  moderate  to 
light  fin  the  smaller  sizes  (113*8  and 
smaller). 

According  to  the  National  Agricultural 
Statistics  Service,  the  1988-89  season 
average  fresh  equivalent  on-tree  price 
for  Caltfomia-Arizona  navel  oranges 
was  $3.86  per  carton,  65  percent  of  the 
season  average  parity  equivalent  price 
of  $5.98  per  carton. 

Based  upon  fresh  utifizetion  leveh 
indicated  by  the  Committee  and  an 
economen-ic  model  developed  by  the 


Department,  the  ponrt  estimate  of  the 
1989-90  seaaoD  average  &^iea-ti«e 
price  would  be  $4.33  per  eartom  This  is 
equivalent  to  66  percent  of  the  projected 
season  average  fresh  oa-tree  parity 
equivalent  price  of  $6.54  per  carton.  U  is 
currently  estimated  that  there  is  less 
than  a  one  percent  probabilily  that  tbe 
1989-90  season  average  fresh  on-tree 
price  will  exceed  the  projected  season 
average  fresh  on-tree  parity  equivalent 
price. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  November  17  through  November 
23, 1989,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 
By  using  provisions  contained  in  the 
navel  orange  marketing  order,  handler 
shipments  could  exceed  an  estimated 
1,685,000  cartons  during  the  week. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implennntatiaa  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  it  iis 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  widi  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Fefleral  Renter.  This  is  because 
there  is  insufficient  time  between  tite 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  e^ectuate  the  declared  policy  of  die 
Act. 

In  addition,  market  io&rmatian 
needed  for  the  formuiatiDii  of  the  basis 
for  this  action  was  not  available  until 
November  14. 1989,  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  November  16. 
1989.  Further,  interested  persons  were 
given  an  opportunity  to  submit 
information  and  views  on  the  regukttion 
at  an  open  meeting,  and  handlers  have 
been  apprised  o£  the  provisions  of  this 
rule  and  the  effective  time.  It  is 
necessary,,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  this  regulatory  provision 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  pnnrision  and  the 
effective  time. 
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List  of  Subjects  in  7  CFR  Part  907 

Arizona,  California,  Marketing 
agreements  and  orders.  Navel  oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.994  is  added  to  read  as 
follows: 

Note. — This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  907.994    Navel  Orange  Regulation  694. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
November  17  through  November  23. 
1989,  is  established  as  follows: 

(a)  District  1: 1,440,000  cartons; 

(b)  District  2:  unlimited  cartons; 

(c)  District  3:  60,000  cartons; 

(d)  District  4:  unlimited  cartons. 

Dated:  November  15, 1989. 
Charles  R.  Brader, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  89-27219  Filed  11-16-89;  8:45  am) 

BILUNG  COOe  34tO-02-M 


7  CFR  Part  910 
[Lemon  Reg.  692] 

Lemons  Grown  In  Caiifomla  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnoN:  Final  rule. 

summary:  Regulation  692  establishes 
the  quantity  of  fresh  California-Arizona 
Lemons  that  may  be  shipped  to  market 
at  260.000  cartons  during  the  period  from 
November  19  through  November  25. 
1989.  Such  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

EFFECTIVE  DATE:  Regulation  692  (7  CFR 
part  910)  is  effective  for  the  period  from 
November  19  through  November  25, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beatriz  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Room  2523,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  475- 
3861, 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 


Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  won  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  annual  receipts  of 
less  than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California-Arizona  lemons  may  be 
classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  part  910),  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
policy  for  1989-90.  The  Committee  met 
publicly  on  November  14. 1989,  in  Los 
Angeles.  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and.  by  a  12-1  vote, 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  Committee 
reports  that  overall  demand  for  lemons 
is  good. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 


respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona,  California,  Lemons, 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  910— LEIMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.992  is  added  to  read  as 
follows: 

Note. — ^This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  910.992    Lemon  Regulation  692. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  from 
Novermber  19, 1989,  through  November 
25. 1989.  is  established  at  260.000 
cartons. 

Dated:  November  15, 1989. 
Charles  R.  Brader, 

Director,  Fruit  and  Vegetable  Division, 
[FR  Doc.  89-27218  Filed  11-16-89;  8:45  amj 
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ACnON:  Final  rule. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
revising  its  regulations  to  clarify  that  the 
requirements  in  18  CFR  part  154  to  file 
contracts,  service  agreements  and 
related  information  do  not  apply  to  the 
sale  or  transportation  of  natural  gas 
under  18  CFR  part  284. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  9, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merrill  Hathaway.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000.  825  North  Capitol  Street. 
NE..  Washington.  DC  20428. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Charles  A.  Trabandt,  Elizabeth 
Anne  Moler  and  Jerry  J.  Langdon 

I.  Introduction 

This  final  rule  revises  18  CFR  part  154 
to  clarify  that  the  requirements  in  part 
154  to  file  contracts,  service  agreements 
and  related  information  do  not  apply  to 
the  sale  or  transportation  of  natural  gas 
under  18  CFR  part  284.  This  instant  final 
rule  is  necessary  to  correct  the 
inconsistency  between  parts  154  and  284 
regarding  what  information  must  be 
filed  with  the  Commission  for  such  sales 
and  transportation  as  well  as  when  that 
information  must  be  filed. 


n.  Background 

The  Commission  has  adopted  a  series 
of  regulations  in  Part  284  to 
accommodate  the  need  for  special  kinds 
of  transportation  and  sales  authority  for 
which  some  of  the  traditional  rate 
rgulations  of  part  154  are  unsuited.  The 
Part  284  regulations  govern  certain 
transportation  by  interstate  and 
intrastate  pipelines  (subparts  B  and  C), 
the  assignment  of  contractual  rights  to 
receive  surplus  natural  gas  (subpart  E). 
blanket  certificates  for  certain 
transportation  services  (subpart  G). 
transportation  on  the  Outer  Continental 
Shelf  (subparts  H  and  K),  and 
emergency  natural  gas  sale, 
transportation  and  exchange 
transactions  (subpart  I).  These 
regulations  were  largely  adopted  or 
comprehensively  revised  by  Order  Nos. 
436,  500,  and  509.  » 

The  orders  authorized  the  provision  of 
sale  and  transportation  services  that 
are,  to  a  large  extent,  self-implementing. 
Almost  all  of  these  subparts  contain 
specific  reporting  and  filing 
requirements  that  are  compatible  with 
and  facilitate  the  regulatory  scheme 
involved.*  Because  the  part  284  sale  and 


'  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol,  Order  No.  43&  50  FR 
42.408  (Oct.  la  1985),  FERC  Stats,  ft  Regs., 
(Regulations  Preambles  1982-1985),  1  30,865  (1985), 
modified  Order  No.  436-A.  50  FR  52.217  (Dec.  23. 
1985),  FERC  Stats,  ft  Regs.,  (Regulations  Preambles 
1982-1985).  H  30.675  (1985).  modified  further.  Order 
No.  436-B,  51  Fed.  Reg,  6398  (Feb.  24. 1986).  HI  FERC 
Stats,  ft  Regs.  |  30.688.  reh'g  denied.  Order  No.  436- 
C.  34  FERC  l  81.404  (1986).  rehg  denied.  Order  No. 
436-D,  34  FERC  ^  61,405  (1986),  reconsideration 
«<enied.  Order  No,  436-E  34  FERC  |  61.403  (1986), 
vacated  and  remanded  sub  nom.  Associated  Gas 
Distributors  v.  FERC.  824  F.2d  981  (DC.  Cir.  1987). 
On  August  7. 1967,  the  Commission  issued  Order 
No.  500,  which  promulgated  interim  regulations  in 
response  to  the  Court's  remand.  Regulation  of 
Natural  Gas  Pipelines  After  Partial  Wellhead 
Decontrol.  Order  No.  500.  52  Fed.  Reg.  30.334  (Aug. 
14, 1987),  III  FERC  Stats,  ft  Regs.  1  30.761  extension 
granted.  Order  No.  500-A.  52  FR  39.507  (Oct.  22, 
1987).  FERC  Stats,  ft  Regs.,  1  30,770,  modified  Order 
No.  SOO-B,  52  FR  39.630  (Oct.  23.  ISe"^).  Ill  FERC 
Stats,  ft  Regs.,  |  30.772,  modified  further.  Order  No. 
500-C  52  FR  48.988  (Dec.  28, 1987).  UI  FERC  StaU.  ft 
Regs.,  I  30,786.  modified  further.  Order  No.  SOO-D. 
53  Fed.  Reg.  8439  (Mar.  15, 1988).  lU  FERC  Stats,  ft 
Regs..  1  30.800.  rehg  denied.  Order  No.  500-E,  43 
FERC  I  61.234  (May  8, 1988).  Interpretation  of,  and 
Regulations  Under,  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA)  Governing 
Transportation  of  Natural  Gas  by  Interstate  Natural 
Gas  Pipelines  on  the  Outer  Continental  Shelf,  Order 
No.  509,  53  FR  50.925  (Dec.  19. 1988).  Ill  FERC  Stats. 
ft  Regs.  ^  30.842,  rehg  denied,  Order  No.  509-A.  54 
FR  8301  (Feb.  28, 1989),  UI  FERC  Stats,  ft  Regs.  1 
30.848. 

»  18  CFR  2*4.106.  284.126,  284.148.  284.165, 
284.223(f).  and  284.27a  Subpart  K  uses  the  reporting 
requirements  of  subpart  G  for  blanket  certifictes 
a  284.303).  and  subpart  H  has  been  superseded  by 
Subpart  K. 


transportation  services  are  largely  self- 
implementing  (as  long  as  the  overall 
regulatory  prerequisites  for  the  service 
are  satisfied),  the  reports  required  to  be 
made  to  the  Commission  are  due  after  a 
particular  service  is  made.  For  example, 
under  §  284.223(f),  a  pipeline  providing  a 
transportation  service  under  a  blanket 
certificate  must  file  with  the 
Commission  an  initial  full  report, 
describing  the  service  provided,  within 
30  days  after  commencing  the  service. 
This  initial  report  need  contain  only  the 
identities  of  the  parties,  the  dates  of 
commencement  and  projected 
termination  of  the  service,  the  estimated 
total  and  maximum  daily  quantities  of 
natural  gas  to  be  transported,  the  points 
between  which  the  gas  is  to  be 
transported,  and  the  location  of  the 
original  source  and  ultimate  delivery 
point  of  the  gas.' 

In  contrast,  the  filing  provisions  of 
part  154  are  applicable  to  pipeline  rates 
in  general,  were  established  long  before 
the  regulatory  systems  created  under 
part  284.  and  were  designed  to  be 
compatible  with  traditional  pipeline 
rates  and  services,  where  prior 
notification  to  the  Commission  and  the 
filing  or  detailed  Information  was 
required  before  a  particular  sale  or 
transportation  service  could  be 
rendered.  For  example,  §  §  154.1  and 
154.22  require  that  all  contracts  affecting 
or  relating  in  any  manner  to  a  rate 
schedule  for  any  sale  or  transportation 
of  natural  gas  must  be  filed  with  the 
Commission  not  less  than  30  nor  more 
than  60  days  prior  to  the  proposed 
effective  date.  Section  154.62  requires 
that  executed  service  agreements  must 
be  accompanied  by  various  information, 
including  an  estimate  of  sales  and 
revenues.  Section  154.63  requires  that 
any  change  in  an  executed  service 
agreement  already  on  file  with  the 
Commission  must  be  filed  with  specified 
information,  including  a  statement  of  the 
nature,  reasons,  and  basis  for  the 
proposed  change  and  a  comparative 
statement  of  revenues  for  the  revised 
service  agreement.  Section  154.64 
requires  that  a  notice  of  cancellation 
must  be  given  at  least  30  days  prior  to 
the  proposed  termination  date,  and 
detailed  information  must  accompany 
the  notice,  including  the  reasons  for  the 
cancellation  or  termination. 


'  Section  284.223(f)  also  requires  suttsequent 
reports  and  an  annual  report  as  well  as  notification 
of  termination  of  the  service.  Consistent  with  the 
overall  scheme  of  part  284.  however,  these  reports 
reflect  transactions  that  have  already  been 
completed.  For  example,  a  notification  of 
termination  of  a  service  must  l>e  filed  not  later  than 
30  days  after  the  service  has  ended.  A  pipeline  need 
not  provide  any  reasons  for  the  termination. 
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The  filing  requirements  of  part  154  are 
therefore  clearly  inconsistent  with  the 
filing  reqnirements  of  part  284.  The  filing 
requirements  of  part  154  are  also 
incompatible  with  the  regulatory  scheme 
of  part  284,  which  grants  to  pipelines  the 
flexibility  Ihey  need  to  respond  to 
changing  market  forces  and  the 
exigencies  of  particular  situations,  like 
emergencies.  In  this  context  giving  the 
type  of  pre-«ervice  mrtification  required 
by  part  154  is  impracticable  or 
impossible.  Likewise,  the  elaborate 
informational  filings  required  by  part 
154  are  simply  not  needed  by  the 
Commission  to  exercise  its  supervisory 
responsibilities  over  the  gas  markets  for 
part  284  transactions  and  constilute  an 
unnecessary  regulatory  burden  on  the 
industry.  The  rulemakings  that  adopted 
part  284  fully  spell  out  the  rate  reports 
and  filings  that  pipelines  must  make, 
including  when  the  filings  must  be  made, 
if  the  pipelines  render  service  qualifying 
under  the  subiect  to  part  284. 

The  Commission  has  received 
requests  for  waiver  of  the  filing 
requirements  of  part  154  from  pipelines 
providing  service  under  part  284.*  These 
waiver  requests  impose  an  unnecessary 
workload  on  the  pipelines  and  die 
Commission's  staff  and  serve  no  useful 
purpose.  The  Commission  understands 
that  a  significant  number  of  pipelines  do 
not  (and  cannot)  fully  comply  with  all  of 
the  part  154  filing  requirements  for  part 
284  services.  There  exists  confusion  in 
the  industry  as  to  which  filing 
requirements,  those  of  part  154  and/or 
those  of  part  284.  apply  to  services 
rendered  under  part  284. 

Ul.  The  Final  Role 

For  the  reasons  set  forth  above,  the 
final  rule  adopted  herein  clarifies  that 
the  requirements  of  part  154  governing 
the  filing  of  contracts,  service 
a^eements  and  related  information  do 
not  apply  to  the  sale  or  transportation  of 
natural  gas  pursuant  to  part  284.  The 
clarification  is  effected  by  adding  a 
sentence  at  the  end  of  {  154.1(a].  The 
clarification  will  eliminate  the  confusion 
that  has  arisen  from  the  inadvertent 
inconsistency  between  parts  154  and 
284. 

IV.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  must  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 


effect  on  the  human  environment.^  The 
Commission  has  categoricaUy  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment.*  No  environmental 
analysis  is  necessary  for  adoption  of 
this  rule  because  it  is  merely  procedural 
and  corrective  in  nature,  clarifying 
existing  filing  requirements."' 

V.  Regulator)'  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA)  * 
requires  rulemakings  to  either  contain  a 
description  and  analysis  of  the  impact 
the  role  will  have  on  small  entities  or 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule,  by  clarifying  that  certain  filing 
requirements  are  inappHcable,  will  have 
the  effect  of  reducing  the  regulatory 
burden  on  pipelines,  including  those  that 
may  be  considered  small  entities.  Hie 
Commission  therefore  certifies  pursuant 
to  the  Regulatory  Flexibility  Act  •  that 
this  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

VL  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  *••  and 
the  Office  of  Management  and  Budget's 
(0MB)  » '  regulations  require  that  0MB 
approve  certain  information  collection 
requirements  imposed  by  agency  rules. 
This  final  rule,  by  clarifying  that 
particular  filing  requirements  do  not 
apply  to  certain  transactions,  reduces 
the  Hifonnation  collection  requirements 
in  part  154.  The  Commission  is  notifying 
the  Office  of  Management  and  Bud^t 
that  this  information  collection 
requirement  has  been  reduced. 

VII.  Administrative  Findiags  and 
Effective  Date 

The  Administrative  Procedure  Act 
(APA)  **  specifies  that  notice  and 
comment  for  rulemaking  are  not 
required  when  the  "agency  for  good 
cause  finds  *  *  *  that  notice  and  public 
procedure  thereon  are  impracticable, 
uimccessary.  or  contrary  to  the  public 
interest."  The  Commission  finds  that 
noUce  and  comment  are  unnecessary  for 
this  rulemaking,  as  it  merely  cures  an 
inadvertent  inconsistency  in  the 
regulations  by  confirining  that  the  later- 
adopted  reporting  and  filing 


*  See.  for  example,  the  compltBnce  filing  of 
Sabine  Pipe  Line  Co..  Docket  No.  CI>86-5ZZ-(nO. 
riled  liinuary  Z7, 1 


'  Regulations  ImplemenUng  Natjooal 
Environmental  Policy  Act.  52  KK  47.887  (Dec  17. 
1987):  FERC  Stats,  k  Regf.  1  3a783  (Dec  lA  1SS7). 

« IB  CFR  380.4  (laesj. 

^  18  CFR  380.4(8)(1)  and  380.4(a)(2)(ii)  (1988). 

•  5  U.S.C.  €01-612  (MBZ). 

•  5  U.S.C.  «3.  «a5fb)  rtsez). 

'"  •«  U.S.C.  35O1-8510  (19«2). 
"?  CFR  1320.13  tWBBJ. 
'»  5  U.S.C.  553  (1982). 


requirements  in  part  284,  which  are 
specific  to  transaciioas  performed  under 
the  authority  of  part  284,  take 
precedence  over  the  earlier-adopted, 
more  general  requirements  in  part  154. 

This  final  rule  is  procedural  in  nature. 
The  Commission  finds  good  cause  to 
make  this  rule  effective  immediately 
upon  issuance.  This  final  rule  is 
therefore  effective  November  9, 1989. 

List  of  Subjects  in  18  CFR  Fart  154 

Alaska  Natural  Gas,  Pipelines. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  154.  chapter  I, 
title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

By  the  Conunission. 
Lois  D.  CaskeU. 

Secretary. 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

1.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
71 7w  (1982):  Department  of  Energy 
Organization  Act.  42  U.S.C.  7102-7352  (1982): 
E.0. 12(X».  8  CFR  1978  Comp..  p.  142: 
Independent  Offices  AppropriationB  Act  31 
U.S.C.  9701  (1982). 

2.  In  §  154.1,  paragraph  (a)  is  amended 
by  adding  the  following  sentence  at  the 
end: 

§  1 S4. 1    AiipUcatlon;  obligation  to  f Ue. 

(a)  *  *  *  The  reporting  requirements 
of  part  154  governing  the  filing  of 
contracts,  service  agreements  and 
related  information  do  not  apply  to  the 
sale  or  tranaportatioo  of  natural  gas 
pursuant  ts  part  204. 
«        •        *        *        * 

(FR  Doc.  86-27019  Filed  11-1&-8S:  8:45  am] 

BILUNC  CODE  (TtT-Vt-M 


18CFRf>art388 

(Docket  No.  R1M7-21-<»t;  Order  Mo.  448- 

A] 

Revision  of  Freedom  of  4nfonMUon 
Act  Rules;  Technical  Amendment 

Issued  Novemtwr  9. 1989. 

AOEMCY:  Federal  Energy  Regulatory 
Commission.  IX>E. 
action:  Final  rule,  technical 
amendment. 

summary:  The  Federal  Energy 
Regulatory  Conunission  (Commission]  is 
issuing  this  technical  amendment  to 
make  one  correction  to  Part  388  of  the 
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Commission's  regulations.  On  January 
14, 1988.  the  Commission  issued  a  final 
rule  in  Order  No.  488.  In  the  final  rule 
the  word  "confidential"  was  replaced  by 
the  word  "privileged"  in  numerous 
places  in  §  388.112  of  the  Commission's 
regulations.  This  technical  correction 
now  replaces  that  word  in  the  one  place 
where  it  was  inadvertently  overlooked 
when  the  final  rule  was  issued. 

EFFECTIVE  DATE:  This  technical 
correction  is  effective  November  9,  WC9. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ethel  Lenardson  Morgan,  Office  ^the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  (202)  357-8530. 

SUPPl^MENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426. 

The  Commissionlssuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  technical 
amendment  will  be  available  on  CIPS 
for  30  days  from  the  date  of  issuance. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  1000. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Charles  A.  Trabandt,  Elizabeth 
Anne  Meier  and  Jerry  J.  Langdon. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  making 
one  technical  correction  to  part  388  of 
the  Commission's  regulations.  The 
Commission  is  correcting 
§  388.112(c)(l)(i)  by  removing  the  word 
"confidential"  and  replacing  it  with  the 
word  "privileged"  in  order  to  conform 
the  meaning  of  this  subsection  with  the 
meaning  of  the  remainder  of  9  388.112. 
which  deals  with  requests  for  privileged 
treatment  of  documents  submitted  to  the 


Commission. '  In  the  final  rule,  issued  on 
January  14, 1988,  the  word 
"confidential"  was  changed  to 
"privileged"  in  appropriate  places  in 
§  388.112.*  This  technical  correction  now 
changes  that  word  in  the  one  place 
where  it  was  inadvertently  overlooked 
in  the  final  rule. 

This  technical  correction  is  effective 
November  9, 1989. 

List  of  Subjects  in  18  CFR  Part  388 

Freedom  of  Information. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  388,  chapter  I, 
title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

By  the  Commission. 
Lois  D.  Casbell, 

Secretary. 

PART  388— INFORMATION  AND 
REQUESTS 

1.  The  authority  citation  for  part  388 
continues  to  read  as  follows: 

Authority:  Freedom  of  Information  Act.  5 
U.S.C.  552  (1982)  as  amended  by  Freedom  of 
Information  Reform  Act  of  1986; 
Administrative  Procedure  Act,  5  U.S.C.  551- 
557  (1982):  5  U.S.C.  301-305  (1982); 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101-7352  (1982). 

S  388.112    [Amenttod] 

2.  In  §  388.112,  in  paragraph  (c)(l)(i). 
the  word  "confidential"  is  removed  and 
the  word  "privileged"  is  inserted  in  its 
place. 

[FR  Doc.  89-27020  Filed  11-16-89;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  122 

IT.D.  89-96] 

Implementation  of  the  Air  Carrier 
Smuggling  Prevention  Program 

AGENCY:  U.S.  Customs  Service. 
Treasury. 


'The  word  "confidential"  which  appears  twice  in 
S  38a.ll2|f)  is  not  changed  because  the  word  is  used 
as  part  of  the  term  "confidential  commercial 
information",  which  term  is  defined  in  Executive 
Order  No.  1Z800  and  is  included  within  the  scope  of 
(  388.107(d)  as  "trade  secrets  and  commercial  or 
financial  information  obtained  from  a  person  and 
privileged  or  confidential."  This  is  also  Exemption  4 
of  the  Freedom  of  Information  Act,  5  U.S.C.  552 
(1982),  as  amended  by  the  Freedom  of  Information 
Reform  Act  of  1986,  Pub.  L.  99-670,  sections  1801- 
1804. 100  Stat.  3207,  3207-48  (1986). 

'Order  No.  488,  53  FR  1460  ()an.  20, 1988):  III 
FERC  Slats.  «  Regs.  1  3a78e  (Jan.  14. 1986). 


action:  Interim  rule,  solicitation  of 
comments. 

SUMMARY:  The  Anti-Drug  Abuse  Act  of 
1988  (19  U.S.C.  1584  note)  directed  that 
the  Customs  Service  implement  a  new 
program  to  be  known  as  the  Air  Carrier 
Smuggling  Prevention  Program  (ACSPP) 
as  an  amendment  of  the  Customs 
Regulations.  This  program  is  intended  to 
be  a  logical  extension  of  the  Customs 
expanded  interdiction  program,  and  is  to 
exist  for  a  2-year  test  period.  This 
interim  amendment  establishes  the 
ACSPP  for  a  2-year  period  at  the  Miami, 
Dallas,  and  Los  Angeles  International 
Airports.  Participation  in  the  program 
will  be  optional  for  carriers.  In  order  to 
be  considered  for  the  program,  a  carrier 
will  have  to  provide  Customs  with  a 
comprehensive  security  plan  to  assist  in 
preventing  illicit  drugs  from  entering  the 
United  States.  Those  carriers  which  do 
apply  and  are  accepted  will  be  accorded 
the  appropriate  consideration  should 
any  contraband  violation  occur.  The 
ACSPP  is  intended  to  increase  the 
cooperative  effort  which  prevails 
between  Customs  and  the  carriers.  All 
comments  received  will  be  reviewed 
and  considered  before  the  final 
regulations  are  issued. 

DATES:  Interim  rule  effective  December 
18, 1989;  comments  must  be  received  on 
or  before  January  16, 1990. 

ADDRESSES:  Written  comments 

(preferably  in  triplicate)  may  be 
submitted  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
U.S.  Customs  Service.  Room  2119, 1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Heffner,  Office  of  Inspection  and 
Control,  U.S.  Customs  Service  (202)  566- 
2140. 

SUPPLEMENTARY  INFORMATION: 
Background 

An  important  part  of  the  Customs 
Service  efforts  to  eliminate  the 
importation  of  narcotics  into  the  United 
States  is  the  cooperation  of  the  major  air 
and  sea  carriers.  As  a  result  of 
increased  penalties  and  possible  seizure 
of  conveyances  with  the  enactment  of 
the  Anti-Drug  Abuse  Act  of  1986, 
Customs  and  many  of  the  major  carriers 
have  been  working  closely  together  with 
other  law  enforcement  agencies  to 
combat  the  flow  of  illegal  drugs.  Thus 
far,  cooperation  with  air  carriers  has 
been  reflected  by  the  creation  of 
initiatives  on  three  levels  which 
describe  the  relationships  between 
Customs  and  the  air  carriers.  At  the 
lowest  level,  there  is  no  official 


47762        Federal  Regigter  /  Vol.  54.  No.  221  /  Friday,  November  17,  1969  /  Rules  and  Regulationg 


Bsde-ai  kej4 i^ier  /  Vol.  54.  No.  221  /  Friday,  November  17,  1989  /  Rules  and  Regulations        47763 


agreemenl  between  Customs  and  the 
carriers.  This  level  consists  of  primarily 
low-TTsk  flights  or  carriers.  The  feeling 
between  the  partiee  is  that,  at  present, 
compliance  wilh  existing  regulatHVis 
offers  adequate  protection  for  the 
carriers  and  provides  sufficient 
safegoajids  to  Customs  and  the 
American  people. 

A  second  level  of  the  air  carrier 
initiative  oonsisiB  of  formal  agreements 
between  the  air  carriers  and  Customs. 
At  this  level,  the  carriers  are  engaged  in 
flights  on  which  there  is  a  higher  risk 
that  attempts  will  be  made  to  smuggle 
illegal  narcotics.  At  this  level,  the  air 
carriers  have  agreed  with  Customs  that 
they  will  take  active  measures  to 
prevent  their  conveyances  from  being 
used  to  facilitate  smuggling.  To  this  end, 
they  and  Customs  have  developed 
fffooedures  which  are  interided  to 
reduce  the  chances  that  narcotics  will 
be  on  or  in  planes  operated  by  the 
carrier. 

On  May  1, 1989,  Cnstoms  announced  a 
new  "Super  Carrier  Initiative 
Agreement"  with  the  aim  of  furttier 
uniting  government  and  industry  efforts 
to  eliminate  commercial  carriers  as  fte 
means  of  transporting  rrarcotics  into  the 
United  States.  This  program  was 
designed  to  meet  the  needs  of  high  risk 
carriers  that  have  made  significant 
efforts  to  prevent  ami^tii^  aboard  their 
conveyances  but  continue  to  experienoe 
difficulties  resulting  in  mounting 
penalties  and  seizures  of  their 
conveyances.  By  signing  the  Super 
Carrier  Initiative  Agreement,  the  carrier 
agrees  to  impose  strict  security 
standards  at  foreign  and  domestic 
terminals  and  facilities  and  aboard  their 
conveyances.  In  return.  Customs  will 
provide  enhanced  security  awareness 
training,  foreign  and  domestic  site 
surveys,  and  assistance  in  identifying 
potential  smuggling  opportunities. 
Should  illegal  drugs  continue  to  be 
found  aboard  the  conveyance,  the 
degree  of  com(iliaace  with  the  terms  of 
the  agreenaent  will  be  considered  in 
assessing  penalties  or  seizing  the 
conveyance. 

Air  Carrier  Smuggling  Prevention 
Program 

In  section  7369  of  the  Anti-Orug  Abuse 
Act  of  1988  (19  U.S.C  1584  note), 
Congress  sought  to  reinforce  the 
cooperative  efforts  of  Customs  and  the 
air  carriers  by  cBrecting  the  Ciretonjs 
Service  to  establish  a  2-year 
demonstration  program  at  ivee 
international  airports  classified  as  high 
risk.  This  program  has  been  identified  as 
the  Air  Carrier  Smuggling  Prevention 
Program  (ACSPP). 


The  2-year  demonstration  of  the 
ACSPP  will  be  conducted  at  the  Miami, 
Dallas,  and  Los  Angeles  International 
Airports.  These  sites  vary  in  size,  airport 
conbguratioa.  and  geographic  proximity 
to  narcotic  source  countries,  as  well  as 
in  level  of  risk,  and  will  provide  an 
adequate  assessment  of  this  program. 
To  expedite  this  program.  Customs  is 
willing  to  work  with  carrier*  and  accept 
applications  to  eaier  into  this  program 
prior  to  the  effective  date  of  this  interim 
regulation. 

As  an  integral  element  in  the  ACSPP, 
the  carrier  must  continue  to  stress  the 
importance  of  its  security  measures  at 
the  point  of  departure.  It  most  be 
understood  that  the  ACSPP  is  designed 
to  prevent  drugs  from  entering  the 
United  States  by  instituting  preventive 
procedures  at  the  point  of  departure. 

Carriers  who  wish  to  partic^te  in 
the  program  will  have  to  submit  detailed 
compliance  programs  (Standard 
Oi>erating  Prooedures  (SOPs)]  to 
Customs  for  review  and  approval  prior 
to  their  being  accepted  into  the  program. 
These  SOPs  will  have  to  detail  security 
procedures  the  carriers  will  take  to 
reduce  the  possibility  of  their  aircraft 
being  used  by  srmigglers.  These 
procedures  will  have  to  include 
employee  awareness  programs, 
passenger  baggage  aihd  cargo  integrity 
procedures,  as  well  as  physical  security 
measures  which  will  have  to  be  taken  at 
both  foreign  and  douiestic  terminals. 
These  measures  will  not  affect  any 
Customs  right  to  conduct  searches  or 
inspections  of  passengers,  cargo  and 
conveyances.  The  interim  amendment  to 
part  122  of  the  Customs  Regulations  sets 
forth  the  establishment  of  the  ACSPP, 
and  the  criteria  and  methods  w4iich 
Customs  will  utilize  in  determining  an 
air  cancer's  eligibility  to  participate  in 
the  program.  The  interim  regulation  is 
being  issued  after  consultation  with  ^e 
Secretary  of  Transportation. 

Comments 

Before  adopting  this  interim 
amendment  as  a  final  rule, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U3.C.  552),  {  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b],  Customs 
Regulations  (19  CFR  103.1  l(b]).  on 
regular  business  days  between  the  hours 
of  9:90  a.m.  and  4:30  p.m.,  at  the 
Regulations  and  Disclosure  Law  Branch. 
Room  2119,  U.S.  Customs  Service 
Headquarters.  1301  Constitution 
Avenue,  NW..  WasbingtaH,  DC. 


InapplicabBhy  of  Notice 

Congress  directed  that  the  ACSPP  be 
established  within  6  months  after 
enactment  of  the  Anti-Drug  Abuse  Act 
of  1988.  In  order  to  coraply-with  the 
Congressional  mandate  that  the  program 
be  implemented  within  a  short  time 
period,  it  is  determined,  pursuant  to  5 
U.S.C.  553(b)(fi),  that  notice  of  the 
interim  regulation  is  impracticable. 
However,  before  adoptiwg  final 
regulations,  consideration  will  be  given 
to  ail  written  comments  timely 
submitted. 

Regulatory  Flexibitity  Act 

Because  no  notioe  of  {M'oposed 
rulemaking  is  required  for  interin 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  do  not  ap{Hy. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Paperwork  Reductioo  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C  553).  For  this 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 
reviewed  and,  pending  receipt  and 
evaluation  of  pubbc  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMBj  uiuler  control  number 
1515- . 

Comments  concerning  the  collection 
of  information  and  accuracy  of 
estimated  average  annual  burdea  and 
suggestions  for  reducing  the  burden 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Paperwork 

Reduction  Project  (1515- ), 

Washington.  DC  20503.  with  copies  to 
the  U.S.  Customs  Service,  Paperwork 
Management  Office,  at  the  address 
previously  specified. 

Tbe  collection  of  information  in  the 
regulation  is  in  S  122.173.  This 
information  is  required  by  Customs  to 
determine  whether  applicants  to  the 
ACSPP  have  developed  procedures 
which  Customs  believes  wiQ  be 
sufficient  to  attain  the  objectives  of  the 
program.  Customs  will  use  the 
information  to  verify  the  adequacy  and 
completeness  of  plans  and  procedures 
participating  carriers  will  implement  to 
insure  that  the  ACSPP  operates  as 
intended  by  both  the  Congress  and  the 
Customs  Service.  The  likely  respondents 
are  commercial  air  carriers  engaged  in 
international  commerce  with  arrival 


destinations  at  one  or  more  of  the 
designated  airports. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  1.800  hours. 

Estimated  average  annual  burden  per 
respondent  and/or  recordkeepers:  60 
hours. 

Estimated  number  of  respondents  and 
recordkeepers:  30. 

Estimated  annuaJ  frequency  of 
responses:  1.  

Pari  178,  Customs  Regulations  (19  CFR 
part  178),  which  lists  the  information 
collections  contained  in  the  regulations 
and  the  control  niunber  assigned  by 
OMB  will  be  amended  accordingly  when 
the  final  amendment  to  the  regulation  is 
adopted. 

Drafting  infonnatiao 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  persormel  from  other 
offices  participated  in  its  development 

List  of  Subjects  in  19  CFR  Part  122 

Air  carriers.  Air  transportation, 
Aircraft,  Airports. 

Amendment  to  the  Regulations 

Part  122  of  the  Customs  Regulations 
(19  CFR  part  122)  is  amended  as  set 
forth  below; 

PART  122— Am  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  part  122, 
Customs  Regulations  (19  CFR  part  122). 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301, 19  V.SC.  58b.  66, 
1433.  1436.  1459.  1590. 1624.  1644,  49  U.S.C. 
App.  1509.  Subpart  R.  also  issued  under  19 
U.S.C.  1584  note. 

2.  Part  122  is  amended  by  adding  a 
new  subpart  R  consisting  of  §§  122.171 
through  171.176,  to  read  as  follows; 

Subpart  R^Air  Carrier  Sinu99'''^ 
Prevention  Program 


122.171 
122.172 
122.173 
122.174 
122.175 
122.176 


Description  of  program. 
Eligibility. 

Application  procedures. 
Operational  procedurefl. 
Exemption  from  penalties. 
Removal  frtMn  ACSPP. 


Subpart  R— Air  Carrier  Simiggfing 
Prevention  Program 

§  122.171    Description  of  prosram. 

The  Air  Carrier  Smuggling  Prevention 
Program  (ACSI¥)  is  designed  to  enlist 
the  cooperation  of  the  air  carriers  in 
Customs  efforts  to  prevent  the  smuggling 
of  controlled  substances.  If  carriers 
develop  and  adopt  thorough  and 


complete  internal  security  procedures  at 
all  terminals,  both  foreign  and  domestic, 
the  opportunity  for  their  conveyances 
being  used  as  conveyances  for 
controlled  substances  will  be  greatly 
reduced.  Participation  in  the  program  is 
voluntary.  However,  should  a  controlled 
substance  be  introduced  into  the  United 
States  on  a  conveyance  otvned  or 
operated  by  a  peirticipating  carrier,  the 
carrier  will  be  exempt  from  seizure  and 
penalty  should  it  satisfy  the  provisions 
of  §  122.175  of  this  part.  The  program 
will  be  operational  for  a  period  of  2 
years  from  December  18, 1989,  pursuant 
to  19  U.S.C  1584  note. 

§122.172    Qigtttnity. 

Any  carrier  whose  international 
flights  arrive  at,  or  depart  from,  any  of 
the  designated  test  airports,  Miami 
International  Airport,  Dallas-Fort  Worth 
International  Airport  or  Los  Angeles 
International  Airport,  is  eligible  for 
participation  in  the  ACSPP. 

§122.173    Application  procedure*. 

(a)  Application.  To  participate  in  the 
ACSPP,  an  eligible  carrier  will  submit  an 
application  to  the  Assistant 
Commissioner,  Office  of  Inspection  and 
Control,  U.S.  Customs  Service,  in  which 
the  carrier  must  certify  that  it  has 
developed  and  will  continue  to  maintain 
procedures  which  are  designed  to 
safeguard  both  employee  and  cargo 
integrity.  Copies  of  the  procedures 
developed  by  the  carrier  must 
accompany  the  application. 

(b)  Approval  criteria.  Upon  receipt, 
each  appHcation  will  be  reviewed  to 
determine  whether  the  procedures 
contained  therein  meet  the  requirements 
of  the  ACSPP.  In  determining  whether  a 
SOP  submitted  by  an  applicant  carrier 
contains  sufficient  detail  to  assiu-e  the 
proper  level  of  care  and  diligence 
required  under  the  provisions  of  the 
ACSPP,  the  Assistant  Commissioner, 
Inspection  and  Control,  will  verify  that, 
at  a  minimum,  procedures  are  in  place 
which: 

(1)  Assure  positive  security 
background  checks  are  performed  on  all 
carrier  employees,  both  those  employed 
within  the  United  States  and  without,  to 
the  extent  permitted  by  law; 

(2)  Assure  a  system  of  positive 
baggage  and  cargo  identification  is 
employed  at  all  terminals  used  by  the 
carrier; 

(3)  Assure  the  carrier  employs  a 
system  to  assure  that  no  unmanifested 
cargo  or  mismanifested  cargo  is  placed 
on  board  the  conveyance  or  entered  into 
the  United  States  on  any  of  their 
conveyances; 

(4)  Assure  the  carrier  has  specific 
procedures  through  which  it  will  notify 


Customs  should  it  discover  any 
utmianifested  or  mismanifested  cargo  on 
any  of  its  conveyances  or  in  any  area 
subject  to  its  control; 

(5)  Assure  the  carrier  has  an  effective 
and  practical  employee  awareness 
training  program  in  place:  and 

(6)  Assure  thorough  security  measures 
are  implemented  at  all  foreign  departure 
points. 

(c)  Acceptance  and  notification.  Upon 
proper  verification  by  Customs  that  a 
carrier  has  certified  in  writing  that  it 
will  be  conducting  its  operations 
pursuant  an  approved  SOP,  the  carrier 
will  be  notified  that  its  application  to 
the  ACSPP  has  been  accepted. 
Acceptance  into  the  ACSPP  is  made 
with  the  understanding  and  expectation 
that  the  carrier  will  continue  to  act  with 
the  highest  degree  of  care  and  diligence 
required  imder  law  and  that  it  will  abide 
by  and  perform  all  elements  of  its 
approved  SOP. 

§  122.174    Operational  procedures. 

(a)  Participating  carriers. 
Participating  carriers  are  required  to: 

(1)  Provide  security  personnel  for 
every  international  arrival  to  conduct 
the  following  procedures: 

(i)  Perform  a  thorough  internal  and 
external  search  of  the  arriving  aircraft; 

(ii)  Maintain  total  control  of  all 
passengers  and  cargo  being  discharged 
from  the  aircraft  to  either  the  Customs 
passenger  hall  or  to  the  carrier's  cargo 
facility; 

(iii)  Verify  that  all  cargo  on  aircraft  is 
properly  manifested,  maH(ed  and 
weighed  and  that  piece  counts  are 
properly  performed;  and 

(iv)  Maintain  physical  security  of  the 
aircraft  and  ramp  access  to  the  aircraft 
while  it  is  being  offloaded. 

(2)  Provide  security  personnel  at  the 
foreign  point  of  departxue  for  every 
international  departure  scheduled  to 
arrive  at  an  ACSPP  designated  airport  to 
conduct  the  following  procedures: 

(i)  Perform  a  thorough  internal  and 
external  search  of  the  departing  aircraft 

(ii)  Maintain  total  control  of  all 
passengers  and  cargo  being  loaded  on 
the  aircraft  from  either  the  passenger 
terminal  or  the  carrier's  cargo  facility: 

(iii)  Verify  that  all  cargo  placed  on  the 
aircraft  is  properly  manifested,  marked 
and  weighed  and  that  piece  counts  are 
properiy  performed; 

(iv)  Maintain  physical  security  of  the 
aircraft  and  ramp  access  to  the  aircraft 
while  it  is  being  loaded;  and 

(v)  Maintain  similar  positive  security 
measures  at  all  foreign  intermediate 
airports  prior  to  the  arrival  of  the 
aircraft  at  an  ACSPP  designated  airport 

(b)  U.S.  Customs.  U.S.  Customs  will: 
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(1)  Retain  all  current  options  available 
regarding  the  search  and  inspection  of 
any  and  all  passengers,  cargo  and 
conveyances;  and 

(2)  Provide  training  to  carrier 
personnel  to  assist  the  development  of 
proper  operational  procedures. 

§  122.175    Exemption  from  penalties. 

Should  a  controlled  substance  be 
introduced  into  the  United  States  or 
discovered  aboard  an  aircraft  owned  or 
operated  by  a  participating  carrier,  or  in 
cargo  carried  by  a  participating  carrier, 
the  participating  air  carrier  shall  be 
considered  to  have  met  the  test  of 
highest  degree  of  care  and  diligence 
required  under  law,  and  shall  not  be 
subject  to  the  penalty  or  seizure 
provisions  of  the  Tariff  Act  of  1930,  as 
amended,  if  the  carrier  establishes  at  an 
oral  presentation  before  the  district 
director  or  his  designee,  that  the  carrier 
was  not  grossly  negligent  nor  engaged  in 
willful  misconduct,  and  that  it  had 
complied  with  all  the  provisions  of  these 
regulations. 

§122.176    Removal  from  ACSPP. 

(a)  Grounds  for  removal  and 
suspension  from  ACSPP.  (1)  The 
Assistant  Commissioner,  Inspection  and 
Control,  shall  revoke  the  privilege  of 
operating  as  a  member  of  the  ACSPP  if: 

(i)  Acceptance  into  the  program  was 
gained  through  fraud  or  the 
misstatement  of  a  material  fact;  or 

(ii)  An  officer  of  the  carrier  or 
corporation  which  has  been  acceptfd 
into  the  program  is  convicted  of  a 
felony,  or  is  convicted  of  a  misdemeanor 
involving  theft,  smuggling,  or  theft- 
connected  or  Customs  related  crime. 

(2)  The  Assistant  Commissioner, 
Inspection  and  Control,  may  revoke  or 
suspend  the  privilege  of  operating  as  a 
member  of  the  ACSPP  if  the  carrier  has 
been  notified  in  writing  that  it  has  been 
found  in  noncompliance  with  a 
provision  of  the  program  and  after 
having  been  given  a  reasonable 
opportunity,  has  failed  to  correct  the 
noncompliance.  Examples  of 
noncompliance  include: 

(i)  Refusing  or  neglecting  to  obey  a 
proper  order  of  a  Customs  officer  or  any 
Customs  order,  rule,  or  regulation 
relative  to  the  carrier's  cooperation 
within  the  program: 

(ii)  Failing  to  retain  merchandise 
which  has  been  designated  for 
examination  by  Customs; 

(iii)  Failing  to  provide  secure  facihties 
or  properly  safeguard  merchandise 
within  the  carrier's  area  of  control;  and 

(iv)  Failing  to  observe  any  of  the 
procedures  which  the  carrier  had  set 
forth  in  the  SOP  which  served  as  the 


basis  for  its  acceptance  into  the 
program. 

(b)  Notice  and  appeal.  The  Assistant 
Commissioner,  Office  of  Inspection  and 
Control,  shall  suspend  or  remove 
participants  from  the  ACSPP  by  serving 
notice  of  the  proposed  action  upon  the 
carrier  in  writing.  The  notice  shall  be  in 
the  form  of  a  statement  specifically 
setting  forth  the  grounds  for  suspension 
or  removal  and  shall  provide  the  carrier 
with  notice  that  it  may  file  a  written 
notice  of  appeal  from  suspension  or 
revocation  within  10  days  following 
receipt  of  the  notice  of  revocation  or 
suspension.  The  notice  of  appeal  shall 
be  filed  in  duplicate  with  the  office  of 
the  Assistant  Commissioner,  Inspection 
and  Control,  and  shall  set  forth  the 
response  of  the  carrier  to  the  statement 
of  the  Assistant  Commissioner. 

(c)  Notice  of  decision.  The  Assistant 
Commissioner,  Inspection  and  Control, 
shall  notify  the  participating  carrier  in 
writing  of  the  decision  concerning 
continued  participation  in  the  program. 
Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  October  28, 1989. 
lohn  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  89-27025  Filed  11-16-89;  8:45  am) 

BILLING  CODE  4S20-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 

[Docket  No.  89F-0107] 

Indirect  Food  Additives;  Adt)esives 
and  Components  of  Coatings 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  bentonite,  modified  with 
benzyl  (hydrogenated  tallow  alkyl) 
dimethyl  ammonium  chloride  as  a 
modifier  in  resinous  and  polymeric 
coatings  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  United  Catalysts,  Inc. 
DATES:  Effective  November  17, 1989; 
written  objections  and  requests  for  a 
hearing  by  December  18, 1989. 
ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  May  2, 1989  (54  FR  18700),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4112)  had  been  filed  by  United 
Catalysts,  Inc..  P.O.  Box  32370, 
Louisville,  KY  40232,  proposing  that 
S  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300)  be  amended  to 
provide  for  the  safe  use  of  bentonite, 
modified  with  benzyl  (hydrogenated 
tallow  alkyl)  dimethyl  ammonium     l 
chloride,  as  a  rheological  modifier  in 
resinous  and  polymeric  coatings  for  use 
in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  21 
CFR  175.300  should  be  amended  in 
paragraph  (b)(3)(xxxiii)  as  set  forth 
below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  18, 1989.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
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particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
"include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Apphed  Nutrition,  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees.  201,  402. 409. 706  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348.  376). 

§175.300    [Amended] 

2.  Section  175.300  is  amended  in 
paragraph  (b)(3)(xxxiii)  by 
alphabetically  adding  a  new  entry  to 
read  as  follows: 


§175.900 
coatings. 


Reslnout  and  polymeric 


(b)*  •  * 
(3)  *  *  * 
(xxxiii)  *  •  * 

Bentonite,  modified  by  reaction  with  benzyl 
dimethyl  alkyl  ammonium  chloride, 
where  the  alkyl  group*  are  derived  from 
hydrogenated  taliow  (CAS  Reg.  No. 
71011-24-0).  For  use  only  aa  a  rheological 
agent  in  coatings  intended  to  contact 
food  under  repeated  use  conditions. 

•         •         *         *         * 

Dated:  Novembers.  19aa 
Richard ).  Ronk. 

Deputy  Director,  Center  for  Pood  Safety  and 

Applied  Nutrition. 

[PR  Doc.  89-26087  Filed  11-16-89;  8:45  amj 
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21  CFR  Part  175 
IDocketNo.aSF-02271 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanltizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  bentonite,  modified  by 
reaction  with  sodium  stearate  and 
benzyl  dimethyl  alkyl  ammonium 
chloride,  where  the  alkyl  groups  are 
derived  from  hydrogenated  tallow;  and 
for  the  safe  use  of  hectorite,  modified  by 
reaction  with  a  mixture  of  benzyl  methyl 
dialkyl  ammonium  chloride  and 
dimethyl  dialkyl  ammonium  chloride, 
where  the  alkyl  groups  are  derived  from 
hydrogenated  tallow,  for  use  as 
rheological  agents  in  resinous  and 
polymeric  coatings  complying  with  21 
CFR  175.300  when  used  on  repeated-use 
containers.  This  action  is  in  response  to 
a  petition  filed  by  N.  L  Industries,  Ina 
dates:  Effective  November  17. 1989; 
written  objections  and  requests  for  a 
hearing  by  December  18, 1989. 
ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62, 5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURT>«ER  mFORMATION  CONTACT 
Gillian  Robert-Baldo,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C 
Street  SW,  Washington,  DC  20204.  202- 
472-5690. 
SUPPl£MENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  July  26, 1988  (53  FR  28069),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4082)  had  been  filed  by  N.  L 
Industries,  Inc..  P^O.  Box  1090, 
Hightstown,  NJ  06520,  pr  posing  that 
1 175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300)  be  amended  to 
provide  for  the  safe  use  of  bentonite 
clay  modified  by  reaction  with  benzyl 
dimethyl  hydrogenated  tallow  alkyl 
anunonium  chloride  and  sodium 
stearate,  and  for  the  safe  use  of 
hectorite  clay  modified  by  reaction  with 
a  mixture  of  benzyl  methyl 
bi8(hydrogenaled  tallow  alkyl) 
ammonium  chloride  and  dimethyl 
bis(hydrogenated  tallow  alkyl) 
ammonium  chloride  as  pigments  in 
resinous  and  polymeric  coatings  for  use 
on  repeated-use  bulk  food  containers. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
During  the  course  of  its  evaluation,  FDA 


determined  that  the  additives  woidd  be 
more  accurately  described  as 
"bentonite,  modified  by  reaction  with 
sodium  stearate  and  benzyl  dimethyl 
alkyl  ammonium  diloride.  where  the 
alkyl  groups  are  derived  from 
hydrogenated  tallow;"  and  as  "hectorite, 
modified  by  reaction  with  a  mixture  of 
benzyl  methyl  dialkyl  ammonium 
chloride  and  dimethyl  dialkyl 
ammonium  chloride,  where  the  alkyl 
groups  are  derived  from  hydrogenated 
tallow."  Therefore,  the  agency  is  using 
these  names  in  this  final  rule. 

The  agency  has  also  determined  in  its 
review  that  the  additives  are  not 
pigments  but  instead  are  rheological 
agents  used  in  coatings  to  control  flow, 
viscosity,  and  pigment  suspension,  and 
that  it  would  be  more  appropriate  to 
regulate  the  proposed  use  of  the 
additives  in  §  175.300(b){3)(xxxiii)  as 
rheological  additives  rather  than  in 
§  175.300{b)(3)(xxvi).  The  petitioner 
agrees  with  this  finding.  The  agency 
further  concludes  that  the  proposed  use 
of  these  additives  is  safe. 

Therefore,  the  agency  is  amending 
§  175.300[b)(3)(xxxiii)  to  include  two 
new  entries  which  identify  the  two 
substances  and  prescribe  limitations  for 
their  safe  use  as  rheological  agents  in 
resinous  and  polymeric  coatings. 

hi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h]),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  Usted  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  18, 1989,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
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regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives.  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees.  201, 402, 409. 706  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348.  376). 

2,  Section  175.300  is  amended  in 
paragraph  (b)(3)(xxxiii)  by 
alphabetically  adding  two  new  entries 
to  read  as  follows: 

§  175.300    Resinous  and  polymeiic 
coatings. 

(b)  •  *  • 
(3)  *  *  * 
(xxxiii)  •  *  * 

Bentonite,  modified  by  reaction  with  sodium 
stearate  and  benzyl  dimethyl  alkyl 
ammonium  chloride,  where  the  alkyl 
groups  are  derived  from  hydrogenated 
tallow  (CAS  Reg.  No.  121888-68^).  For  use 
as  a  Theological  agent  only  in  coatings 
intended  to  contact  dry  food  under 
repeated-use  conditions. 

Hectorite,  modified  by  reaction  with  a 
mixture  of  benzyl  methyl  dialkyi 


ammonium  chloride  and  dimethyl  dialkyi 
ammonium  chloride,  where  the  alkyl 
groups  are  derived  from  hydrogenated 
tallow  (CAS  Reg.  No.  121888-67-3).  For  use 
as  a  rheological  agent  only  in  coatings 
intended  to  contact  dry  food  under 
repeated-use  conditions. 
•         •         *         «         * 

Dated:  November  8. 1989. 
Richard  |.  Ronk, 

Deputy  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc.  89-27055  Filed  11-16-89;  8:45  am) 

BILUNQ  COOe  41«0-01-«i 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Clindamycin  Hydrochloride  Liquid 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  The 
Upjohn  Co..  providing  for  use  of 
clindamycin  hydrochloride  liquid  for 
dogs  for  treatment  of  dental  infections 
caused  by  susceptible  strains  of 
Staphylococcus  aureus  and  for  soft 
tissue  infections  (deep  wounds  and 
abscesses),  dental  infections,  and 
osteomyelitis  caused  by  or  associated 
with  susceptible  strains  of  Bacteroides 
fragJiJs,  B.  melaninogenicus, 
Fusobactehuw  necrophorum,  and 
Clostridium  perfringens. 

EFFECTIVE  DATE:  November  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  l.ane, 
Rockville,  MD  20857,  301-443-3420. 

SUPPLEMENTARY  INFORMATION:  The 

Upjohn  Co.,  Kalamazoo,  Ml  49001,  filed 
a  supplement  to  NADA  135-940 
providing  for  use  of  Antirobe* 
Aquadrops  Liquid  (clindamycin 
hydrochloride)  in  dogs  for  treatment  of 
dentaK  infections  caused  by  susceptible 
strains  of  S.  aureus  and  for  soft  tissue 
infections  (deep  wounds  and  abscesses), 
dental  infections,  and  osteomyelitis 
caused  by  or  associated  with 
susceptible  strains  ofB.  fragilis,  B. 
melaninogenicus,  F.  necrophorum,  and 
C.  perfringens,  in  addition  to  the  current 
approval  for  treatment  of  canine  wound 
infections,  abscesses,  and  osteomyelitis 
caused  by  S.  aureus.  The  supplement  is 
approved  and  the  regulations  are 
amended  in  21  CFR  520.447(c)  to  reflect 
the  approval.  The  basis  of  approval  is 


discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d){l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  3eOb). 

2.  Section  520.447  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


§  520.447 
liquid. 


Clindamycin  hydrocliioride 


(c)  Conditions  of  use  in  dogs — (1) 
Amount  Wounds,  abscesses,  and  dental 
infections:  2.5  milligrams  per  poimd  of 
body  weight  every  12  hours  for  a 
maximum  of  28  days.  Osteomyelitis:  5.0 
milligrams  per  pound  of  body  weight 
every  12  hours  for  a  minimum  of  28 
days. 

(2)  Indications  for  use.  For  use  in  dogs 
for  treatment  of  soft  tissue  infections 
(wounds  and  abscesses),  dental 
infections,  and  osteomyelitis  caused  by 
susceptible  strains  of  Staphylococcus 
aureus  and  for  soft  tissue  infections 
(deep  wounds  and  abscesses),  dental 
infections,  and  osteomyelitis  caused  by 
or  associated  with  susceptible  strains  of 
Bacteroides  fragilis,  Bacteroides 
melaninogenicus,  Fusobacterium 
necrophorum,  and  Clostridium 
perfringens. 


Ff 


^r  /  Vol.  54,  No.  221  /  Friday.  November  17,  1989  /  Rules  and  Regulations       47787 


(3)  Limitations.  Wound  infections, 
abscesses,  and  dental  infections:  Do  not 
use  for  more  than  4  days  if  no 
improvement  of  acute  infection  is 
observed.  Osteomyelitis:  Do  not  use  for 
more  than  28  consecutive  days  if  no 
improvement  is  observed.  Because  of 
potential  adverse  gastrointestinal 
effects,  do  not  administer  to  rabbits, 
hamsters,  guinea  pigs,  and  horses.  Use 
with  caution  in  animals  receiving 
neuromuscular  blocking  agents,  because 
clindamycin  may  potentiate  their  action. 
Prescribe  with  caution  in  atopic  animals. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  November  9, 1989. 
Richard  H.  Tedce, 

Deputy  Director,  Center  for  Veterinary 

Medicine. 

[FR  Doc.  89-27053  Filed  11-16-89:  8:45  am] 

BtLUNQ  COOE  41tO-01-H 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Clindamycin  Hydrochloride  Capsules 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  the 
Upjohn  Co.  The  supplement  provides  for 
the  safe  and  effective  use  of  ^ 
clindamycin  hydrochloride  capsules  in 
dogs  for  treatment  of  dental  infections 
caused  by  susceptible  strains  of 
Staphylococcus  aureus,  and  soft  tissue 
infections  (deep  wounds  and  abscesses), 
dental  infections,  and  osteomyelitis 
caused  by  or  associated  with 
susceptible  strains  of  Bacteroides 
fragilis.  B.  melaninogenicus, 
Fusobacterium  necrophorum,  and 
Clostridium  perfringens. 
EFFECTIVE  DATE:  November  17, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  L.ane, 
Rockville,  MD  20857,  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  The 
Upjohn  Co.,  Kalamazoo,  MI  49001,  filed 
supplemental  NADA  120-161  providing 
for  use  of  Antirobe*  Capsules 
(clindamycin  hydrochloride)  in  dogs  for 
treatment  of  dental  infections  caused  by 
susceptible  strains  of  S.  aureus,  and  soft 
tissue  infections  (deep  wounds  and 
abscesses),  dental  infections,  and 


osteomyelitis  caused  by  or  associated 
with  susceptible  strains  of  B.  fragilis,  B. 
melaninogenicus,  F.  necrophorum,  and 
C.  perfringens.  The  NADA  is  currently 
approved  for  treatment  of  canine  wound 
infections,  abscesses,  and  osteomyelitis 
caused  by  5.  aureus.  Hie  supplement  is 
approved  and  the  regulations  are 
amended  in  21  CFR  520.446(c)  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  S  514.11(e){2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Aql  and  under 
authority  delegated  to  tne  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.446  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  520.446    Clindamycin  hydrocliioride 
capsules. 

***** 

(c)  Conditions  of  use  in  dogs — (1) 
Amount.  Woimds,  abscesses,  and  dental 
infections:  2.5  milligrams  per  pound  of 
body  weight  every  12  hours  for  a 


maximum  of  28  days.  Osteomyelitis:  5.0 
milligrams  per  pound  of  body  weight 
every  12  hours  for  a  minimum  of  28 
days. 

(2)  Indications  for  use.  For  use  in  dogs 
for  treatment  of  soft  tissue  infections 
(wounds  and  abscesses),  dental 
infections,  and  osteomyelitis  caused  by 
susceptible  strains  of  Staphylococcus 
aureus,  soft  tissue  infections  (deep 
wounds  and  abscesses),  dental 
infections,  and  osteomyelitis  caused  by 
or  associated  with  susceptible  strains  of 
Bacteroides  fragilis,  Bacteroides 
melaninogenicus,  Fusobacterium 
necrophorum,  and  Clostridium 
perfringens. 

(3)  Limitations.  Wound  infections, 
abscesses,  and  dental  infections:  Do  not 
use  more  than  4  days  if  no  improvement 
of  acute  infection  is  obser\'ed. 
Osteomyelitis:  Do  not  use  for  more  than 
28  consecutive  days  if  no  improvement 
is  observed.  Because  of  potential 
adverse  gastrointestinal  effects,  do  not 
administer  to  rabbits,  hamsters,  guinea 
pigs,  and  horses.  Use  with  caution  in 
animals  receiving  neuromuscular 
blocking  agents,  because  clindamycin 
may  potentiate  their  action.  Prescribe 
with  caution  in  atopic  animals.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

Dated:  November  9, 1989. 
Richard  H.  Teske, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 
V[FR  Doc.  89-27054  Filed  11-16-89;  8:45  am] 

/  BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  1710  and  1720 
[Docicet  No.  R-89-1390:  FR-2503-X-03] 

Amendments  Relating  to  Interstate 
Land  Sales  Registration;  Effective 
Date  and  Corrections 

AGENCY:  Assistant  Secretary  for 

Housing — Federal  Housing 

Commissioner,  Office  of  Lender 

Activities  and  Land  Sales  Registration, 

(HUD). 

ACTION:  Notice  of  announcement  of 

effective  date  for  final  rule;  corrections. 

summary:  This  notice  announces  the 
effective  date  for  the  final  rule  published 
in  the  Federal  Register  on  October  4, 


BEST  COPY  AVAILABLE 
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1989  (54  PR  40863)  that  amended  the 
Department's  regulations  to  provide  a 
regulatory  exemption  from  the 
registration  requirements  of  the 
Interstate  Land  Sales  Full  Disclosure 
Act.  The  effective  date  provision  of  the 
rule  stated  that  the  rule  would  become 
effective  upon  expiration  of  the  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  after  publication, 
and  announced  that  future  notice  of  the 
effectiveness  of  the  rule  would  be 
published  in  the  Federal  Register.  This 
notice  announces  the  effective  date  for 
that  final  rxile.  Thirty  calendar  days  of 
continuous  session  of  Congress  have 
now  expired  in  the  present  Congress 
since  this  rule  was  published. 

The  notice  also  corrects  the  heading 
of  the  preamble  (to  reference  24  CFR 
part  1720)  that  was  inadvertently 
omitted  in  the  publication  of  the  final 
rule,  and  adds  the  authority  citation  for 
this  same  part. 

EFFECTIVE  DATE:  November  13, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roger  G.  Henderson,  Director,  Interstate 
Land  Sales  Registration  Division, 
Department  of  Housing  and  Urban 
Development,  Room  6278,  Washington, 
DC  20410.  Telephone  (202)  755-0502. 
(This  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  On 

October  4, 1989  (54  FR  40863).  HUD 
published  in  the  Federal  Register  a  final 
rule  that,  because  of  the  authority 
provided  by  15  U.S.C.  1702(c),  enabled 
the  Department  to  provide  a  regulatory 
exemption  from  the  registration 
requirements  of  the  Interstate  Land 
Sales  Full  Disclosure  Act.  The  new 
exemption  applied  to  sales  in 
subdivisions  (as  that  term  was  defined 
by  the  Act)  of  100  or  more  lots  that  were 
created  by  the  continual  acquisition  and 
disposal  of  lots  in  geographically 
scattered  locations  which,  unless 
extraordinary  steps  were  taken,  were 
offered  under  one  common  promotional 
pldn  and  were,  therefore,  subject  to 
registration.  However,  because  of  the 
very  nature  of  those  types  of  operations 
that  were  constantly  acquiring  tracts  of 
land  in  scattered  and  diverse  parts  of 
the  country,  registration  was  impractical 
from  both  the  registrants'  and  the 
registering  agency's  standpoint. 

The  new  exemption  allowed 
developers  of  those  subdivisions  to 
operate  without  the  necessity  of 
maintaining  a  registration  or  taking  the 
steps  required  to  avoid  operating  under 
one  common  promotional  plaiL 

Developers  currently  operating  two  or 
more  subdivisions  of  fewer  than  100  lots 
each  in  compliance  with  the  100  lot 
exemption  provisions  (24  CFR  1710.6), 
may  wish  to  convert  to  the  new  Multiple 


Site  Subdivision  Exemption  (24  CFR 
1710.15).  Ordinarily,  conversion  from  the 
24  CFR  1710.6  exemption  could  result  in 
a  retroactive  nullification  of  exemption 
eligibility,  thus  making  previous  sales 
voidable.  However,  developers  of  two  or 
more  subdivisions  that  were  in 
compliance  with  the  24  CFR  1710.6 
exemption  on  November  13, 1989,  the 
effective  date  of  the  new  24  CFR  1710.15 
exemption,  may  apply  for  the  new 
exemption  and,  if  found  eligible  and  an 
Exemption  Order  issued,  may  operate 
under  the  new  exemption  without 
nullifying  prior  exemption  eligibihty 
under  24  CFR  1710.8.  The  period  during 
which  conversion  must  be  completed 
begins  on  November  13. 1989,  and  ends 
on  June'^0, 1990. 

Section  7(o)(3)  of  the  Department  of 
Hpil&i^g  and  Urban  Development  Act, 
^  U.S.C.  3535(o)(3].  requires  HUD  to 
wait  thirty  calendar  days  of  continuous 
session  of  Congress  before  it  makes  a 
published  rule  effective.  Thirty  calendar 
days  of  continuous  session  of  Congress 
have  now  expired  in  the  present 
Congress  since  this  rule  was  published. 

Accordingly,  this  document 
announces  the  effective  date  of,  and  the 
following  corrections  are  made  to,  FR 
Doc.  89-23365  published  in  the  Federal 
Register  on  October  4, 1989  (54  FR 
40863): 

PARTS  1710  AND  1720— 
[CORRECTED] 

1.  On  page  40868,  second  column, 
correct  the  heading  "24  CFR  Part  1710" 
to  read.  "24  CFR  Parts  1710  and  1720". 

2.  On  page  40863.  second  column, 
correct  the  "DATES"  section  to  read, 
"EFFECTIVE  DATE:  November  13, 1989". 

3.  On  page  40868,  second  and  third 
columns,  redesignate  amendatory  items 
5  and  6  as  items  6  and  7.  respectively. 

4.  On  page  40868.  second  column,  add 
the  following  text: 

PART  1720— FORMAL  PROCEOUFUES 
AND  RULES  OF  PRACTICE  T 

5.  The  authority  citation  for  part  1720 
is  revised  to  read  as  follows: 

Authority:  Section  1419.  Interstate  Land 
Sales  Disclosure  Act  (15  U.S.C.  1718):  sec. 
7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Dated:  November  8. 1989. 
C  Austin  Fitts, 

Assistant  Secretary  for  Houaing — Federal 

Housing  Commission. 

(FR  Doc.  89-27030  Filed  ll-16-«9;  8:45  am] 

MLUNQ  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearma 

27  CFR  Parte  5  and  19 

[T.D.  ATF-268;  Ref:  Notice  NoK  680  and 
682] 

Increased  Tolerance  In  Alcohol 
Content  for  Distilled  Splrite  Producta 
In  50  and  100  ml  Bottle  Sizes  (P8-17) 

AGENCY:  Biu^au  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 

ACTION:  Treasury  decision,  final  rule. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
liberalizing  regulations  to  allow  a 
change  in  alcohol  content  tolerance  for 
all  spirits  products  bottled  in  50  and  100 
ml  bottle  sizes.  Current  regulations 
allow  a  "normal"  drop  in  alcohol 
content,  occurring  during  the  course  of 
bottling  operations,  of  0.15  percent 
alcohol  by  voliune  (0.3  proof).  However, 
there  is  some  indication  that  certain 
bottlers  are  having  difficulty  in  limiting 
the  alcohol  content  loss  which  occurs 
during  bottling  to  this  amount.  When  the 
alcohol  content  drops  more  than  is 
permitted  by  ctirrent  regulations,  the 
spirits  must  be  reconditioned,  rebottled, 
or  relabeled.  All  of  these  operations 
increase  the  bottlers'  expenses.  This 
change  will  allow  the  alcohol  content  of 
all  spirits  bottled  in  50  and  100  ml 
bottles  to  drop  a  maximum  of  0.25 
percent  alcohol  by  volume  (0.5  proof)  in 
the  coiu'se  of  bottling  operations,  before 
having  to  recondition,  rebottle.  or 
relabel  the  product. 

EFFECTIVE  DATE:  December  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Colleen  Then.  Distilled  Spirits  and 
Tobacco  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Washington.  DC 
20226  (202-566-7531). 

SUPPLEMENTARY  INFORMATION: 

Background 

Petition 

On  January  3, 1968,  Heublein,  Inc. 
petitioned  ATF  to  increase  the  alcohol 
content  drop  tolerance  beyond  the 
current  proof  drop  tolerance,  regardless 
of  solid  content,  for  certain  bottle  sizes. 
Heublein  contended  that  larger  than 
usual  evaporative  losses  often  occur 
when  bottling  in  the  50  and  100  ml  size 
bottles.  The  larger  losses  appear  to  be 
due  primarily  to  the  low  rate  of  product 
flow  through  the  filler,  which  increases 
the  time  that  spirits  products  are 
subjected  to  evaporation. 
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Notices  Numbered  680  and  682 

ATF  published  Notice  Number  680  in 
the  Federal  Register,  on  March  22, 1989 
(54  FR  11745),  proposing  to  amend 
§§  5.37(b)  and  19.386  by  allowing  for  the 
alcohol  content  of  all  spirits  bottled  in 
50  and  100  ml  bottles  to  drop  a 
maximum  of  0.25  percent  alcohol  by 
volume  (0.5  proof)  in  the  course  of 
bottling  operations.  With  the  publication 
of  Notice  No.  682  on  May  19, 1989  (54  FR 
21630),  the  comment  period  was 
extended  to  July  21, 1989. 

Analysis  of  Comments 

In  response  to  Notices  numbered  680 
and  682,  ATF  received  17  comments.  Of 
the  seventeen  comments,  two  (Union 
Europeenne  des  Alcools,  Eaux-de-Vie- 
et-Spiritueux  and  National  Association 
of  Beverage  Importers  (NABI))  simply 
requested  an  extension  of  the  comment 
period.  As  a  result  lof  those  requests,  the 
comment  period  established  by  Notice 
No.  680  was  extended  until  July  21 1989. 
with  the  publication  of  Notice  No.  682. 
The  remaining  15  comments  supported 
the  proposal  made  in  the  notice.  These 
were  received  from  the  following: 
Glenmore  Distilleries  Company,  Korbel. 
Syndicat  National  des  Fabricants  de 
Liqueurs,  The  Gin  Rectifiers  and 
Distillers  Association,  French 
Federation  des  Exportateurs  de  Vins  et 
de  Spiritueux  (FEVS),  National 
Association  of  Beverage  Importers,  Inc. 
(NABI),  Distilled  Spirits  Council  of  the 
United  States,  Inc  (DISCUS),  Schieffelin 
&  Somerset  Co..  Union  Europeenne  des 
Alcools.  Eaux-de-Vie  et  Spiritueux. 
Heublein.  Inc..  Brown  Forman 
Corporation,  Joseph  E.  Seagram  &  Sons, 
Inc.,  Bureau  National  Interprofessionnel 
du  Cognac,  and  Jim  Beam  Brands  Co. 

Several  of  the  commenters  requested 
that  the  proposal  be  expanded  to:  (1) 
Allow  for  a  plus  tolerance  of  0.3% 
alcohol  by  volume  (.6  proof);  (2)  increase 
the  drop  tolerance  to  0.3%  alcohol  by 
volume  (.6  proof);  and  (3)  apply  the 
alcohol  content  tolerance  to  all  bottie 
sizes  regardless  of  scdids  content.  The 
basis  for  most  of  these  requests  was  to 
harmonize  the  United  States  and 
Economic  Community  regulations  (EC 
87-250). 

ATF  considered  these  threp  requests 
but  rejected  each  of  the  requests.  The 
request  for  a  plus  tolerance  of  0.3% 
alcohol  by  volume  (.6  proof)  is  outside 
the  scope  of  the  Notice  of  Proposed 
Rulemaking.  The  commenters  requesting 
an  increased  drop  tolerance  of  0.3% 
alcohol  by  volume  (.6  proof)  did  not 
submit  any  evidence  that  such  increased 
tolerance  is  necessitated  by  good 
commercial  practices.  The  tolerance  of 
0.25%  alcohol  by  volume  (.5  proof)  is 


consistent  with  the  tolerance  for  high 
solids  products,  and  ATF  sees  no  reason 
to  adopt  a  different  standard  here. 
Finally,  the  comments  received  did  not 
provide  support  or  documentation 
reflecting  a  compelling  need  to  consider 
additional  bottle  sizes. 

Without  evidence  supporting  a 
hardship,  as  demonstrated  and 
supported  for  the  50  and  100  ml  bottle 
sizes,  the  comments  contain  no  specific 
evidence  of  compliance  problems  with 
maintaining  label  proof  in  other  bottie 
sizes  which  would  warrant  an 
expansion  of  the  provision  in  this  final 
rule.  ATF  determined  that  a  necessity 
exists  to  allow  for  a  proof  drop  in 
bottling  of  50  and  100  ml  bottle  sizes, 
due  to  the  difficulty  in  bottling  of  the 
small  bottle  sizes.  ATF  feels  the  final 
rule  is  consistent  with  current  good 
commercial  practices  in  the  United 
States  and  imposes  no  special  burdens 
on  domestic  producers,  botUers  and 
importers. 

Executive  Order  12291 

It  has  been  determined  that  this 
docimient  is  not  a  major  regulation  as 
defined  in  E.0. 12291  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  resiilt  in  a  major  increase  in  costs  or 
prices  for  consiuners,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  foreign  markets.     . 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

This  certification  is  based  upon  the 
fact  that  it  affects  predominantly  large 
entities,  the  general  revenue  effects  flow 
directly  from  the  underlying  statute,  and 
the  regulation  will  not  affect  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511, 44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  there  is  no  reporting  or 
recordkeeping  requirement. 


Drafting  Information 

The  principal  author  of  this  document 
is  Colleen  Then,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers. 

27  CFR  Part  19 

Administrative  practices  and 
procedure.  Alcohol  and  alcoholic 
beverages,  Authority  delegations, 
Claims,  Chemicals,  Customs  duties  and 
inspection.  Electronic  funds  transfers. 
Excise  taxes.  Exports,  Gasohol,  Imports, 
Labeling,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures.  Spices  and 
flavorings.  Surety  bonds. 
Transportation,  Virgin  Islands, 
Warehouses,  Wine. 

Issuance 

27  CFR  parts  5  and  19,  entitied 
"Labeling  and  Advertising  of  Distilled 
Spirits."  and  "Distilled  Spirits  Plants," 
respectively,  are  amended  as  follows: 

PART  5— [AMENDED] 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  5  continues  to  read  as 
follows: 

Authority:  27  U.S.C.  205. 

Para.  2.  Section  5.37(b)  is  revised  to 
read  as  follows: 

§5.37    lAmended] 

♦        *        *        *        * 

(b)  Tolerances.  The  following 
tolerances  shall  be  allowed  (without 
affecting  the  labeled  statement  of 
alcohol  content)  for  losses  of  alcohol 
content  occurring  during  bottling: 

(1)  Not  to  exceed  0.25  percent  alcohol 
by  volume  for  spirits  containing  solids  in 
excess  of  600  mg  per  100  ml;  or 

(2)  Not  to  exceed  0.25  percent  alcohol 
by  volume  for  any  spirits  product 
bottied  in  50  or  100  ml  size  bottles;  or 

(3)  Not  to  exceed  0.15  percent  alcohol 
by  volume  for  all  other  spirits. 

(Sec.  201.  Pub.  L.  85-859,  72  Stat.  1394,  as 
amended  (26  U.S.C.  5301(a));  49  Stat.  917,  as 
amended  (27  U.S.C.  205(e)). 

PART  19-[AMENDED] 

Para  3.  The  authority  for  27  CFR  part 
19  continues  to  read  as  follows: 

Authority:  19  U.S.C.  81c,  1311;  26  U.S.C. 
5001,  5002.  5004-5006,  5008,  5041,  5061,  5062. 
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5066,  5081,  5101,  5111-5113,  5142.  5143,  5146. 
5171-5173.  5175,  5176,  5178-5181,  5201-5204, 
5206.  5207,  5211-5215,  5221-5223,  5231,  5232. 
5235,  5236,  5241-6243,  5271,  5273,  5301,  5311- 
5313,  536Z  5370,  5373,  5501-5S05,  5551-5555, 
5559,  5561.  5562,  5601,  5612.  5682.  6081.  6065, 
6109,  6302.  6311,  6676,  6806.  7011,  7510,  7805; 
31  U.S.C.  9301,  9303.  9304,  9306. 

Para.  4.  Section  19.386  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  19.386    Alcohoi  content  and  nil. 

(a)  General.  (1)  At  representative 
intervals  during  bottling  operations, 
proprietors  shall  test  and  examine 
botfled  spirits  to  determine  whether 
those  spirits  agree  in  alcohol  content 
and  quantity  (fill]  with  that  stated  on  the 
label  or  bottle. 

(2)  If  the  regional  director 
(compliance)  finds  that  a  proprietor's 
test  procedures  do  not  protect  the 
revenue  and  ensure  label  accuracy  of 
the  bottled  product,  the  regional  director 
may  require  corrective  measures. 

(b)  Variations  in  alcohol  content  and 
fill.  The  proprietor  shall  rebottle, 
recondition,  or  relabel  spirits  if  the 
bottle  contents  do  not  agree  with  the 
respective  data  on  the  label  or  bottle  as 
to: 

(1)  Quantity  (fill),  except  for  such 
variation  as  may  occur  in  filling 
conducted  in  compliance  with  good 
commercial  practice  with  an  overall 
objective  of  maintaining  100  percent  fill 
for  spirits  bottled;  and/or 

(2)  Alcohol  content,  subject  to  a 
normal  drop  in  alcohol  content  which 
may  occur  during  bottling  operations  not 
to  exceed: 

(i)  0.25  percent  alcohol  by  volume  for 
products  containing  solids  in  excess  of 
600  mg  per  100  ml,  or 

(ii)  0.25  percent  alcohol  by  volume  for 
all  spirits  products  bottled  in  50  or  100 
ml  size  bottles,  or 

(iii)  0.15  percent  alcohol  by  volume  for 
all  other  spirits  and  bottle  sizes. 
For  example,  a  product  with  a  solids 
content  of  less  than  600  mg  per  100  ml. 
labeled  as  containing  40  percent  alcohol 
by  volume  and  bottled  in  a  750  ml  bottle, 
would  be  acceptable  if  the  test  for 
alcohol  content  found  that  it  contained 
39.85  percent  alcohol  by  volume. 
•        •        •        •        « 

(Sea  201,  Pub.  L.  85-859,  72  SUt.  1356,  as 
amended,  1394,  as  amended  (28  U.S.C.  5201, 
5301)) 

Signed:  September  27, 1989. 
Daniel  R.  Black, 

Acting  Director. 

Approved:  October  30, 1989. 
fohn  P.  Stnip«on, 

Acting  Assistant  Secretary  (Enforcement). 
|FR  Doc.  89-27073  Filed  11-16-89;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AC08 

Determining  Entitlement  Usage  Under 
the  Vocational  Rehabilitation  Program 

agency:  Department  of  Veterans 
Affairs. 

ACT10M:  Final  regulation. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  final  rule  to 
facilitate  the  determination  of 
entitlement  usage  under  the  vocational 
rehabilitation  program.  There  is  no 
single  reference  point  in  existing  rules 
for  determinations  of  entitlement  usage 
under  the  vocational  rehabilitation 
program.  This  rule  codifies  existing 
policy  by  incorporating  current 
provisions  regarding  entitlement  usage 
into  the  rule  and  adding  additional 
provisions  to  provide  a  complete  guide 
to  entitlement  usage  under  the 
vocational  rehabilitation  program. 

EFFECTIVE  DATE:  December  18. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Morris  Triestman,  Rehabilitation 
Consultant,  Policy  and  Program 
Development,  Vocational  Rehabilitation 
and  Education  Service,  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420  (202)  233- 
6496. 

SUPPLEMENTARY  INFORMATION:  At  pages 
7206  and  7207  of  the  Federal  Register  of 
February  17. 1989  (54  FR  7206).  the 
Department  published  proposed 
regulations  under  which  VA  staff 
determine  entitlement  usage  under  the 
vocational  rehabilitation  program. 
Interested  persons  were  given  30  days  in 
which  to  submit  their  comments, 
suggestions,  or  objections  to  the 
proposed  regulatory  amendments.  No 
comments,  suggestions,  or  objections 
were  received.  Since  no  comments, 
suggestions  or  objections  were  received, 
these  amendments  are  adopted  as  final 
with  certain  nomenclature  changes 
required  since  VA  became  the 
Department  of  Veterans  Affairs  on 
March  15. 1989,  and  with  a  correction  to 
the  authority  citation  at  §  21.79(b). 

These  final  regulations  do  not  meet 
the  criteria  for  major  rules  as  contained 
in  Executive  Order  12291.  Federal 
Regulation.  The  final  regulations  will  not 
have  a  $100  million  annual  effect  on  the 
economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
have  any  other  significant  adverse 
effects  on  the  economy. 


The  Secretary  of  Veterans  Affairs 
certifies  that  these  final  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  these 
regulations  are  exempt  from  the  initial 
and  final  regulatory  flexibiHty  analyses 
requirements  of  sections  6C3  and  604. 
The  reasons  for  this  certification  are 
that  the  final  regulations  only  affect  the 
rights  of  individual  VA  beneficiaries 
under  chapter  31.  No  new  regulatory 
burdens  are  imposed  on  small  entities 
by  these  final  regidations. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  is  64.116.) 

List  of  Subjects  in  38  CFR  Fart  21 

Civil  rights,  Claims,  Education.  Grant 
programs,  Loan  programs.  Reporting 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  October  23, 1989. 
Edward  |.  Derwinski, 

Secretary. 

PART  21— {AMENDED] 

38  CFR  part  21,  Vocational 
Rehabilitation  and  Education,  is 
amended  by  adding  §  21.79  to  read  as 

follows: 

§  21.78    Determining  entitlement  usage 
under  chapter  31. 

(a)  General.  The  determination  of 
entitlement  usage  for  chapter  31 
participants  is  made  under  the 
provisions  of  this  section  except  as 
provided  in  paragraph  (f)  of  this  section. 
Charges  for  entitlement  usage  shall  be 
based  upon  the  principle  that  a  veteran 
who  pursues  a  rehabilitation  program 
for  1  day  should  be  charged  1  day  of 
entitlement.  The  determination  of 
entitlement  is  based  upon  the  rate  at 
which  the  veteran  pursues  his  or  her 
rehabilitation  program.  The  rate  of 
pursuit  is  determined  under  the 
provisions  of  §  21.310  of  this  part. 

(Authority:  38  U.S.C.  1508(d)) 

(b)  No  charge  against  chapter  31 
entitlement.  No  charge  will  be  made 
against  chapter  31  entitlement  under  any 
of  the  following  circumstances: 

(1)  The  veteran  is  receiving  ^' 
employment  services  under  an 
Individualized  Employment  Assistance 
Plan  (lEAP); 

(2)  The  veteran  is  receiving  an 
employment  adjustment  allowance;  or 

(3)  The  veteran  is  on  leave  from  his  or 
her  program,  but  leave  is  not  authorized 
by  the  Department  of  Veterans  Affairs. 
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(Authority:  38  U.S.C.  1508(d).  1517) 

(c)  Periods  during  which  entitlement 
may  be  charged.  Charges  for  usage  of 
chapter  31  entitlement  may  only  be 
made  for  program  participants  in  one  of 
the  following  case  statuses: 

(1)  Rehabilitation  to  the  point  of 
employability; 

(2)  Extended  evaluation;  or 

(3)  Independent  living. 

(Authority:  38  U.S.C.  1506, 1509) 

(d)  Method  of  charging  entitlement 
under  chapter  31.  The  Department  of 
Veterans  Affairs  will  make  a  charge 
against  entitlement: 

(1)  On  the  basis  of  total  elapsed  time 
(1  day  of  entitlement  for  each  day  of 
pursuit)  if  the  veteran  is  being  provided 
a  rehabilitation  program  on  a  full-time 
basis; 

(2)  On  the  basis  of  a  proportionate 
rate  of  elapsed  time  if  the  veteran  is 
being  provided  a  rehabilitation  program 
on  a  three-quarter,  one-half  or  less  than 
one-half  time  basis.  EntiUement  is 
charged  at  a: 

(i)  Three-quarter  time  rate  if  pursuit  is 
three-quarters  or  more,  but  less  than 
full-time; 

(ii)  One-half  time  rate  if  pursuit  is 
half-time  or  more,  but  less  than  three- 
quarter  time; 

(iii)  One-quarter  time  rate  if  pursuit  is 
less  than  half-time.  Measurement  of 
pursuit  on  a  one-quarter  time  basis  is 
limited  to  veterans  in  independent  living 
or  extended  evaluation  programs. 

(Authority:  38  U5.C.  1508(d).  1780(g)) 

(e)  Computing  entitlement  (1)  The 
computation  of  entitlement  is  based 
upon  the  rate  of  program  pursuit  as 
determined  under  §  21.310  of  this  part 
over  the  elapsed  time  during  which 
training  and  rehabilitation  services  were 
furnished; 

(2)  The  Department  of  Veterans 
Affairs  will  compute  elapsed  time  from 
the  commencing  date  of  the 
rehabilitation  program  as  determined 
under  §  21.322  of  this  part  to  the  date  of 
termination  as  determined  under 

S  21.324  of  this  part.  This  includes  the 
period  during  which  veterans  not 
receiving  subsistence  allowance 
because  of  a  statutory  ban  e.g..  certain 
incarcerated  veterans  or  servicepersons 
in  a  military  hospital,  nevertheless, 
received  other  chapter  31  services  and 
assistance.  Elapsed  time  includes  the 
total  period  ft-om  the  commencing  date 
until  the  termination  date,  except  for 
any  period  of  unauthorized  leave; 

(3)  If  the  veteran's  rate  of  pursuit 
changes  after  the  commencing  date  of 
the  rehabilitation  program,  the 
Department  of  Veterans  Affairs  will: 

(i)  Separate  the  period  of 
rehabilitation  program  services  into  the 


actual  periods  of  time  during  which  the 
veteran's  rate  of  pursuit  was  different 
and 

(ii)  Compute  entitlement  based  on  the 
rate  of  pursuit  for  each  separate  elapsed 
time  period. 

(Authority:  38  U.S.C  1508(f)) 

(f)  Special  situtations.  (1)  When  a 
chapter  31  participant  elects  benefits  of 
the  kind  provided  under  chapter  30  or 
chapter  34  as  a  part  of  his  or  her 
rehabilitation  program  under  chapter  31, 
the  veteran's  entitlement  usage  will  be 
determined  by  using  the  entiUement 
provisions  of  those  programs. 
Entitlement  charges  shall  be  in 
accordance  with  S  21.7076  for  chapter  30 
and  S  21.1045  under  chapter  34.  The 
entitlement  usage  computed  under  these 
provisions  is  deducted  from  the 
veteran's  chapter  31  entitlement.  No 
entitlement  charges  are  made  against 
either  chapter  30  or  chapter  34. 

(Authority:  38  U.S.C.  1508(0) 

(2)  When  a  veteran  is  pursuing  on-job 
training  or  work  experience  in  a  Federal 
agency  on  a  nonpay  or  nominal  pay 
basis,  the  amount  of  entitlement  used  is 
determined  in  the  following  manner: 

(i)  Entitlement  used  in  on-job  training 
in  a  Federal  agency  on  a  nonpay  or 
nominal  pay  basis  is  determined  in  the 
same  manner  as  other  training. 

(ii)  Entitlement  used  in  pursuing  work 
experience  will  be  computed  in  the 
same  manner  as  for  veterans  in  on-job 
training  except  that  work  experience 
may  be  pursued  on  a  less  than  full-time 
basis.  If  the  veteran  is  receiving  work 
experience  on  a  less  than  full-time  basis, 
entitlement  charges  are  based  upon  a 
proportionate  amount  of  the  workweek. 
For  example,  if  the  worirweek  is  40 
hours,  three-quarter  time  is  at  least  30 
hours,  but  less  than  40  hours,  and  half- 
time  is  at  least  20  hours  but  less  than  30 
hours. 
(Authority:  38  U5.C  1508(c)) 

(3)  Entitlement  is  charged  on  a  full- 
time  basis  for  a  veteran  found  to  have  a 
reduced  work  tolerance. 

(Authority:  38  U.S.C  1508(d),  1780(g)) 

(g)  Overpayment  The  Department  of 
Veterans  Affairs  will  make  a  charge 
against  entitlement  for  an  overpayment 
of  subsistence  allowance  under  the 
conditions  described  in  §  21.1045(h)  of 
this  part. 

(Authority:  38  U.S.C.  1780(g)) 
(FR  Doc.  89-26981  Filed  11-16-89:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-314;  RM-C77S] 

Radio  Broadcasting  Services;  Colusa, 
CA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  276A  for  Channel  243A  at 
Colusa,  California,  and  modifies  the 
Class  A  permit  of  Monument  Media,  Inc. 
for  Station  KKLU(FM),  as  requested,  to 
remedy  alleged  interference  occurring 
within  its  primary  service  area.  Channel 
276A  may  be  used  at  the  petitioner's 
suggested  site  at  coordinates  39-12-19 
and  122-00-19.  or  at  the  site  specified  in 
its  currently  authorized  site  at 
coordinates  39-12-52  and  122-00-23. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  28. 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-314, 
adopted  October  10, 1989,  and  released 
November  13. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW,.  Suite 
140,  Washington.  DC  20037. 

List  of  Subjecto  in  47  CFR  Fart  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  California,  is  amended 
by  revising  the  entry  for  Colusa  by 
removing  Channel  243A  and  adding 
Channel  276A, 
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Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-27000  Filed  11-16-89;  8:45  ami 

BNJJNa  CODE  S712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  88-51;  RM-6076,  RM-6265] 

Radio  Broadcasting  Services;  Evans 
and  Martinez,  GA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Columbia  County 
Broadcasters,  substitutes  Channel  230C3 
for  Channel  232A  at  Martinez,  Georgia, 
modifies  its  license  for  Station 
WMTZ(FM)  to  specify  operation  on  the 
higher  powered  channel  and  allots 
Channel  299C2  to  Martinez  for  use  by 
other  interested  parties.  At  the  request 
of  Evans  Broadcasters,  the  Commission 
allots  Channel  222A  to  Evans,  Georgia, 
as  its  first  local  FM  service.  Channel 
230C3  can  be  allotted  to  Martinez  with  a 
site  restriction  of  19.4  kilometers  (12.0 
miles)  west  to  avoid  a  short-spacing  to 
unoccupied  but  applied  for  Channel 
230A  at  St.  Matthews,  South  Carolina. 
The  coordinates  for  Channel  230C3  are 
North  Latitude  33-30-00  and  West 
Longitude  82-16-57.  Channel  299C2  can 
be  allotted  to  Martinez  with  a  site 
restriction  of  25.3  kilometers  (15.7  miles) 
northwest  to  avoid  a  short-spacing  to 
Station  WKQB,  Channel  298C,  St. 
Georgia,  South  Carolina,  and  to 
unoccupied  but  applied  for  Channel 
296A  at  Waynesboro,  Georgia.  The 
coordinates  for  Channel  299C2  are  North 
Latitude  33--«}-30  and  West  Longitude 
82-16-14.  Channel  222A  can  be  allotted 
to  Evans  with  a  site  restriction  of  10.3 
kilometers  (6.4  miles)  northwest  to  avoid 
a  short-spacing  to  Stations  WLPE, 
Channel  219A,  Augusta,  Georgia,  and 
WPEH-FM,  Channel  221A,  Louisville, 
Georgia.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  December  22, 1989.  The 
window  period  for  filing  applications  for 
Channel  299C2  at  Martinez,  Georgia, 
and  Channel  222A  at  Evans,  Georgia, 
will  open  on  December  26, 1989,  and 
close  on  January  26, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Second 
Report  and  Order  and  Memorandum 


Opinion  and  Order,  MM  Docket  No.  88- 
51.  adopted  October  11. 1989.  and 
released  November  7, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments,  is  amended  by  adding  the 
following  entry,  Evans,  Georgia, 
Channel  222A.  and  amending  the  entry 
for  Martinez.  Georgia,  by  adding 
Channels  230C3  and  299C2  and 
removing  Channel  232A. 

Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch.  Policy  an  J  Rules 

Division,  Mass  Media  Bureau. 

[VR  Doc.  89-27015  Filed  11-16-89:  8:45  am] 

WLUNQ  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  89-38;  RM-65171 

Radio  Broadcasting  Services;  Flint, 
Harbor  Beach  and  Sebewaing,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  288B1  for  Channel  288A  at 
Flint.  Michigan,  and  modifies  the  license 
of  WWCK-FM  to  specify  the  new 
channel,  in  response  to  a  petition  filed 
by  Reams  Broadcasting,  Inc.  Majac  of 
Michigan.  Inc..  license  of  Station 
WWCK-FM.  is  the  successor  to  Reams 
Broadcasting,  Inc.  The  coordinates  for 
Channel  288B1  are  43-01-18  and  83-41- 
00.  To  accommodate  the  upgrade  at 
Flint,  the  Commission  substitutbs 
Channel  279C2  for  Channel  289C2  at 
Harbor  Beach.  Michigan  (43-59-06  and 
82-58-25),  and  Channel  267A  for 
Channel  280A  at  Sebewaing.  Michigan 
(43-48-01  and  83-23-38).  Canadian 
concurrence  has  been  obtained  for  the 


allotment  of  the  channels  at  Flint, 
Harbor  Beach  and  Sebewaing.  Michigan. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  28. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-38. 
adopted  October  17, 1989,  and  released 
November  13, 1989.  TJje  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan  is  amended 
by  removing  Channel  288A  and  adding 
Channel  288B1  at  Flint,  removing 
Channel  289C2  and  adding  Channel 
279C2  at  Harbor  Beach,  and  removing 
Channel  280A  and  adding  Channel  267A 
at  Sebewaing. 

Federal  Communications  Commission. 

Karl  Kensinger. 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  89-26998  Filed  11-16-89;  8:45  am] 

MLUMG  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  89-96;  RM-6658] 

Radio  Broadcasting  Services; 
Harrisonville  and  Carrollton,  MO  and 
Girard,  KS 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  action  is  taken  in 
response  to  a  petition  filed  by  KCFX 
Radio.  Inc.  This  document  substitutes 
FM  Channel  266C1  for  Channel  264C  at 
Harrisonville,  Missouri,  and  modifies 
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the  license  of  Station  KCFX(FM)  to 
specify  Channel  266C1.  The  coordinates 
for  Channel  266C1  are  39-00-57  imd  94- 
30-24.  To  acconunodate  the  upgrade  at 
Harrisoirville,  substitutions  will  be  made 
at  Girard,  Kansas,  and  Carrollton. 
Missouri.  We  shall  substitute  Channel 
256A  for  Channel  266A  at  Girard. 
Kansas,  and  modify  the  license  for 
Station  KYPG  to  specify  operation  on 
Channel  256A.  The  coordinates  for 
Channel  256A  are  37-29-02  and  94-50- 
08.  At  Carrollton,  Missouri,  we  shall 
substitute  Channel  264C1  for  Channel 
266C  and  modify  the  license  for  Station 
KMZU  to  specify  Channel  264C1.  The 
coordinates  for  Channel  264C1  are  39- 
22-05  and  93-29^10. 

EFFECTIVE  DATE:  December  28, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-96, 
adopted  October  17. 1989.  and  released 
November  13. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Missouri 
by  removing  Channel  266C  and  adding 
Channel  264C1  at  Carrollton,  and  by 
removing  Channel  264C  and  adding 
Channel  266C1  at  Harrisonville. 

3.  In  §  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Kansas  by 
removing  Channel  266A  and  adding 
Channel  256A  at  Girard. 

Federal  Communications  Commission. 
Kari  Kensinger, 

Chief  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  89-26999  Filed  11-16-89;  8:45  am) 

BtLUNO  CODE  (712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  89-14;  RM-6524] 

Radio  Broadcasting  Services;  Hot 
Springs  and  Pine  Ridge,  SD 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Tracy  and  Valerie  Bastian. 
substitutes  Channel  244C1  for  Channel 
244 A  at  Hot  Springs.  South  Dakota, 
modifies  its  license  for  Station 
KZMX(FM)  accordingly,  and  substitutes 
Channel  228A  for  unoccupied  and 
unapplied  for  Channel  243A  at  Pine 
Ridge,  South  Dakota.  Channel  244C1  can 
be  allotted  to  Hot  Springs  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
can  be  used  at  Station  KZMX(FM)'8 
present  transmitter  site.  Channel  228A 
can  be  allottted  to  Pine  Ridge  without 
the  imposition  of  a  site  restriction.  The 
coordinates  for  Channel  244C1  at  Hot 
Springs  are  North  Latitude  43-26-34  and 
West  Longitude  103-27-27.  The 
coordinates  for  Channel  228A  at  Pine 
Ridge  are  North  Latitude  43-01-06  and 
West  Longitude  102-33-24.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  December  22, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-14, 
adopted  October  11. 1989,  and  released 
November  7. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments,  is  amended  for  the  entry  for 
Hot  Springs.  South  Dakota,  to  remove 
Channel  244A  and  add  Channel  244C1. 
and  amending  the  entry  for  Pine  Ridge. 


South  Dakota,  to  remove  Channel  243A 
and  add  Channel  228A. 

Federal  Communications  Commission. 

Kari  A.  Kensinger, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  89-27013  Filed  11-16-89;  8:45  am) 

WLUNG  CODE  6712-01-11 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  81130-8265] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  closure  and  request 
for  comments. 

summary:  NOAA  issues  this  notice 
closing  the  fishery  for  Pacific  ocean 
perch  taken  from  the  Columbia  subarea 
off  the  coasts  of  Washington  and 
Oregon,  and  seeks  public  comment  on 
this  action.  This  closure  is  authorized 
under  regulations  implementing  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  which  state 
that  retention  or  landing  of  a  species  is 
prohibited  when  that  species  quota  is 
reached.  This  action  is  intended  to 
protect  a  species  considered  to  be  under 
long-term  biological  stress. 
dates:  Effective  from  0001  hours  Pacific 
Standard  Time.  November  13, 1989,  until 
2400  hours  Pacific  Time,  December  31. 
1989.  Comments  will  be  accepted  until 
December  4, 1989. 

ADDRESSES:  Send  comments  to  Rolland 
A.  Schmitten,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Ser\ice,  7600  Sand  Point  Way  NE,  Bldg. 
1,  Seattle,  WA  98115.  The  aggregate  data 
upon  which  this  determination  is  based 
are  available  for  public  inspection  at  the 
first  address  listed  above  during 
business  hours  until  the  end  of  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  L.  Robinson  at  (206)  526-6140. 
SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  FMP  at  50 
CFR  663.21(b)  require  the  Secretary  of 
Commerce  (Secretary)  to  prohibit 
retention  or  landing  of  a  species  in  any 
regulatory  subarea  when  the  numerical 
optimum  yield  (OY)  quota  for  that 
species  in  the  applicable  regulatory 
subarea  is  reached.  The  1989  OY  for 
Pacific  ocean  perch  in  the  Columbia 
subarea  (between  47°30'  N.  latitude  and 
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43°00'  N.  latitude)  is  1,040  metric  tons  {as 
revised  at  54  PR  31688.  8/1/89). 

Based  on  the  best  available 
information  to  date  from^he  Pacific 
Fishery  Management  Council's 
Groundfish  Management  Team,  the 
Regional  Director  has  determined  that 
the  Pacific  ocean  perch  quota  will  be 
reached  on  November  13. 1989. 
Accordingly,  the  Secretary  announces 
that  retention  or  landing  of  Pacific  ocean 
perch  taken  from  the  Columbia  subarea 
off  the  States  of  Washington  and 
Oregon  must  be  prohibited  on 
November  13. 1989.  The  Stales  of 
Washington  and  Oregon  also  will  close 
state  oreab.  waters  in  the  Columbia 
subarercm  this  date. 

This  acfvpn  is  automatic  and  non- 
discretionary  under  §  663.21(b)  and 
supersedes  the  current  trip  limit  for 
Pacific  ocean  perch  only  as  it  pertains  to 
fish  taken  from  the  Columbia  subarea. 
Currently  the  trip  limit  for  Pacific  ocean 
perch  coastwide  (Washington,  Oregon, 
and  California)  is  2.000  pounds  or  20 
percent  (round  weights)  of  all  legal  fish 
on  board,  whichever  is  less;  however. 


1.000 


this  limit  applies  only  if  more  than  :„ 
pounds  of  Pacific  ocean  perch  are  on 
board  (54  PR  31688,  8/1/89). 
Accordingly,  the  trip  limit  remains  in 
effect  for  Pacific  ocean  perch  caught 
outside  of  the  Columbia  subarea. 

For  the  reasons  stated  above,  the 
Secretary  announces  the  following: 

(1)  From  0001  hours  Pacific  Standard 
Time.  November  13. 1989  until  2400 
hours  Pacific  Standard  Time.  Sunday, 
December  31. 1989.  it  is  unlawful  to 
retain  or  land  Pacific  ocean  perch  from 

""^TheK^lumbia  subarea  (between  47°30' 
N.  lafttude  and  43°00'  N.  latitude). 

(2)  All  Pacific  ocean  perch  that  are 
possessed  or  landed  in  the  Columbia 
subarea  are  presumed  to  have  been 
taken  and  retained  in  the  Columbia 
subarea  unless  otherwise  demonstrated 
by  the  person  in  possession  of  those 
fish. 

Classification 

The  determination  to  prohibit  further 
landings  of  Pacific  ocean  perch  taken 
from  the  Columbia  subarea  is  based  on 
the  most  recent  data  available.  This 


V 


action  is  taken  under  the  authority  of  50 
CFR  663.21(b)  and  663.23.  and  is  in 
compliance  with  Executive  Order  12291. 

Because  of  the  immediate  need  to 
prohibit  further  landings  of  Pacific 
ocean  perch  and  thereby  prevent  the 
excessive  harvest  that  could  otherwise 
result,  the  Secretary  finds  that  advance 
notice  and  public  comment  on  this 
closure  are  impracticable  and  not  in  the 
public  interest,  and  that  no  delav  should 
occur  in  its  effective  date.  PuBTic 
comments  also  will  be  accepted  for  15 
days  after  this  notice  is  published  in  the 
Federal  Register.  The  Secretary 
therefore  finds  good  cause  to  waive  the 
30-day  delayed  effectiveness  provision 
of  §  663.23(c). 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  13, 1989. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries.  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 

|FR  Doc.  89-27038  Filed  11-13-89;  5:10  pmj 

BILUMG  COOE  3510-22-M  «.. 
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This  sectfen  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  parbcipate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
mles. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  5S 

[DA-89-029] 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants 
and  Standards  for  Grades  of  Dairy 
Products;  Proposed  Increase  In  Fees 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  rule. 

summary:  The  Agricultural  Marketing 
Service  proposes  to  increase  the  fees 
charged  for  services  provided  under  the 
dairy  grading  program.  The  program  is  a 
voluntary,  user-fee  program  conducted 
under  the  authority  of  3ie  Agricultural 
Marketing  Act  of  1946,  as  amended.  The 
proposed  increase  in  fees  would  result 
in  a  fee  of  $34.00  per  hour  for  continuous 
resident  services  and  $38.00  per  hour  for 
nonresident  services  between  the  hours 
of  6  a.m.  and  6  p.m.  These  proposed  fees 
represent  a  $2.00  per  hour  increase  in 
each  case.  Tlie  fee  for  noiu^sident 
services  between  the  hours  of  6  p.m.  and 
6  a.m.  would  be  $41.80  per  hour 
representing  an  increase  of  $2.20  per 
hour. 

The  fees  need  to  be  increased  to  cover 
the  anticipated  increase  in  Federal 
salaries  to  be  effective  about  January  1. 
1990;  to  cover  increases  in  nonsalary 
infiationary  costs;  to  cover  an  increase 
in  the  government's  costs  for  employee 
health  benefits;  and  to  generate 
additional  revenues  necessary  to  sustain 
the  program. 

*    DATES:  Comments  must  be  received  on 
or  before  December  18, 1989. 

addresses:  Comments  should  be  sent 
to:  Office  of  the  Director.  USDA/ AMS/ 
Dairy  Division,  Room  2968-S,  P.O.  Box 
96456.  Washington,  DC  20090-^56. 

FOR  FURTHER  INFORMATION  CONTACT 

Ljmn  G.  Boerger.  USDA/AMS/Dairy 
Division,  Dairy  Grading  Section.  Room 


2750-S.  P.O.  Box  96456.  Washington,  DC 
20090-6456.  (202)  382-9381. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  has  been  reviewed  imder 
USDA  guidelines  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  a  "non-major"  rule  under 
the  criteria  contained  therein. 

The  proposed  rule  also  has  been 
reviewed  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  and  the  Administrator, 
Agricultural  Marketing  Service,  has 
determined  that  if  promulgated  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  changes  will  not 
significantly  affect  the  cost  per  unit  for 
grading  and  inspection  services.  The 
Agricultural  Marketing  Service 
estimates  that  overall  this  rule  will  yield 
an  additional  $140,000  during  fiscal  year 
1990.  The  Agency  does  not  believe  the 
increases  will  affect  competition. 
Furthermore,  the  dairy  grading  program 
is  a  voluntary  program. 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
Federal  dairy  grading  and  inspection 
services  that  facilitate  marketing  and 
help  consumers  obtain  the  quality  of 
dairy  products  they  desire.  The  Act 
provides  that  reasonable  fees  be 
collected  from  the  users  of  the  services 
to  cover  as  nearly  as  practicable  the 
cost  of  maintaining  the  program. 

Since  the  costs  of  the  grading  program 
are  covered  entirely  by  user  fees,  it  is 
essential  that  fees  be  increased  when 
program  costs  exceed  revenues. 
Revenues  have  continued  to  decline  and 
it  is  anticipated  that  Federal  salaries 
will  increase  by  3.6  percent  and  the 
government's  costs  for  employee  health 
benefits  will  increase  13.3  percent  about 
January  1. 1990.  Also,  nonsalary  costs, 
including  overhead  coots  related  to  the 
administration  of  the  grading  program, 
are  projected  to  rise  by  4.2  percent 
during  FY  1990.  The  ctirrent  fees,  which 
became  effective  on  April  17, 1989,  will 
not  cover  these  increased  costs. 

The  operating  costs  for  FY  1990,  will 
exceed  revenues  by  approximately 
$140,000.  Our  estimate  of  revenue- 
producing  hours  from  January  1. 1990, 
through  the  end  of  FY  1990  is  70,000 
hours;  therefore,  a  proposed  increase  of 
$2.00  per  hour  should  cover  the 
increased  costs.  We  propose  to  increase 


the  resident  fee  from  $32.00  to  $34.00  per 
hour,  and  the  noru^sident  fee  from 
$36.00  to  $38.00  per  hour  between  the 
hours  of  6  a.m.  and  6  p.m.  and  from 
$39.60  to  $41.80  per  hour  between  6  p.m. 
and  6  a.m. 

This  document  proposes  the  following 
changes  in  the  regulations  implementing 
the  dairy  inspection  and  grading 
program: 

1.  Increase  the  hourly  fee  for 
nonresident  services  from  $36.00  to 
$38.00  for  services  performed  between  6 
a.m.  and  6  p.m.  and  from  $39.60  to  $41.80  r 
for  services  performed  between  6  p.m.  to 

6  a.m. 

The  nonresident  hourly  rate  is 
charged  to  users  who  request  an 
inspector  or  grader  for  particular  dates 
and  amounts  of  time  to  perform  specific 
grading  and  inspection  activities.  These 
users  of  nonresident  services  are 
charged  for  the  amount  of  time  required 
to  perform  the  task  and  undertake 
related  travel,  plus  travel  costs. 

2.  Increase  the  hourly  fee  for 
continuous  resident  services  from  $32.00 
to  $34.00. 

The  resident  hourly  rate  is  charged  to 
those  who  are  using  grading  and 
inspection  services  performed  by  an 
inspector  or  grader  assigned  to  a  plant 
on  a  continuous,  year-round,  resident 
basis. 

Timing  of  Proposed  Fee  Increases 

It  is  contemplated  that  the  proposed 
fees  will  be  implemented  on  an 
expedited  basis  in  order  to  minimize 
that  period  of  time  between  the  effective 
date  of  the  Federal  pay  increase  and  the 
effective  date  of  this  fee  increase. 
Accordingly,  it  is  anticipated  that  the  fee 
increases,  if  adopted,  would  become 
effective  upon  publication  or  very  soon 
after  publication  of  the  final  rule  in  the 
Federal  Register  and  that  postponing  the 
effective  date  of  the  fmal  rule  until  30 
days  after  publication  in  the  Federal 
Register  would  not  occur.  An 
approximate  effective  date  would  be 
January  14, 1990. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  available 
for  pubhc  inspection  at  the  Dairy 
Division,  Agricultural  Marketing 
Service,  USDA,  Washington,  DC,  during 
regular  business  hours. 

List  of  Subjecto  in  7  CFR  Part  58 

Food  graders  and  standards.  Dairy 
products. 
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For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
58,  subpart  A.  be  amended  as  follov.'s: 

PART  58— [AMENDED] 

Subpart  A— Itogutetions  Gov«mbig  the 
Inspection  and  Grading  Services  of 
Manufactured  or  Proceised  Dairy 
Products. 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  Sees.  202-208. 60  Stat.  1087,  as 
amended;  7  U.S.C.  1621-1627.  unless 
otherwise  noted. 

2.  Section  58.43  is  revised  to  read  as 
follows: 

§  58.43    Fe««  for  inspection,  gr a<Mng,  and 
•ampling. 

Except  as  otherwise  provided  in  this 
section  and  55  58.38  through  58.48, 
charges  shall  be  made  for  inspection, 
grading,  and  sampling  service  at  the 
hourly  rate  of  $38.00  for  service 
performed  between  6  a.xn.  and  6  pjn., 
and  $41.80  for  service  performed 
between  8  p.m.  and  8  a.m.,  for  the  time 
required  to  perform  the  service 
calculated  to  the  nearest  15-minute 
period,  including  the  time  required  for 
preparation  of  certificates  and  reports 
and  the  travel  time  of  the  inspector  or 
grader  in  connection  with  the 
performance  of  the  service.  A  minimum 
charge  of  one-half  hour  shall  be  made 
for  service  pursuant  to  each  request  or 
certificate  issued. 

3.  Section  58.45  is  revised  to  read  as 
follows: 

§  58.45    Fees  for  continuous  resident 
sanHce. 

Irrespective  of  the  fees  and  charges 
provided  in  55  56J39  and  58.43.  charges 
for  the  inspectorfs)  and  graderfs) 
assigned  to  a  continuous  resident 
program  shall  be  made  at  the  rate  of 
$34.00  per  hour  for  services  performed 
during  the  assigned  tour  of  duty. 
Charges  for  service  performed  in  excess 
of  the  assigned  tour  of  duty  shall  be 
made  at  a  rate  of  1%  times  the  rate 
stated  in  this  section. 

Signed  at  Washington.  DC  on:  November 
14, 1989. 

Kenneth  C  Clayton. 

Acting  Administrator.  Agricultural Markelu^ 
Service. 

[FR  Doc  89-27068  Filed  11-16-89:  a-45  am] 

BtLUMG  COOC  MIO-Oa-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heaitti 

Administration 

29  CFR  Part  1910 
(Docitet  No.  H-370] 
RIN  1218-AB15 

Occupational  Exposure  to  Bloodbome 
Pattiogens 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 
ACTION:  Proposed  rule;  notice  of 
rescheduled  hearing. 

summary:  With  this  notice.  OSHA  is 
rescheduling  and  changing  the  location 
of  the  meeting  room  for  the  San 
Francisco,  CA  informal  public  hearing 
on  the  Proposed  Standard  for 
Occupational  Exposure  to  Bloodbome 
Pathogens. 

DATES:  The  Agency  has  rescheduled  the 
hearing  to  begin  January  9, 1980.  at  10 
a.m.  in  the  Savoy  Room,  Holiday  Inn 
Union  Square,  480  Sutter  St.,  San 
Francisco,  CA  94108. 
FOR  FURTHER  MFOfnuiATtON  CONTACT 
Mr.  James  Foster,  U.S.  Department  of 
Labor,  OSHA.  Office  of  Public  Affairs. 
Room  N-3847,  200  Constitution  Avenue 
NW..  Washington,  DC  20210.  telephone 
(202)  523-8151. 

SUPPLEMENTARY  INFORMATION:  On  May 
30. 1989.  OSHA  published  a  Notice  of 
Proposed  Rulemaking  on  Occupational 
Exposure  to  Bloodbome  Pathogens  in 
the  Federal  Register  (54  FR  23042)  and 
aimounced  a  series  of  public  hearings. 
The  locations  announced  for  the 
hearings  were  Washington.  DC. 
Chicago.  IL,  and  San  Francisco,  CA. 
Additional  hearing  sites  were  later 
announced  for  New  York.  NY  (54  FR 
31858)  and  Miami,  FL  (54  FR  41460). 

The  beginning  dale  announced  for  the 
San  Francisco.  CA  hearing  was  October 
24, 1989,  seven  days  ai^er  the  Loma 
Prieta  earthquake.  It  was  decided  that 
the  disruptions  caused  by  the 
earthquakes  could  interfere  with  public 
participation  in  the  hearing  and.  thus, 
prevent  full  development  of  the 
rulemaking  record.  For  this  reason,  the 
October  23  public  hearing  in  San 
Francisco.  CA  was  postponed  to  a  later 
date.  Participants  who  had  filed  a 
Notice  of  Intention  to  Appear  were 
notified  by  telephone  or  mailgram. 
These  participants  do  not  need  to  file 
additional  Notices  of  Intention  to 
Appear  at  the  January  9  hearing.  They 
will  be  given  actual  notice  of  the 
rescheduling  by  mail. 

Authority:  (Sees.  8(b).  8(c)  and  8(g).  Pitblic 
Law  91-~596,  84  Stat  1593. 1399. 1600: 29 


U.S.C.  655. 657;  29  CFK  Part  1911:  Secretary  of 
Labor's  Order  No.  9-83  (48  FR  35738)) 

Signed  at  Washington.  DC.  this  14  day  of 
1989. 

G.F.  Scannell, 

Assistant  Secretary  of  Labor. 

[FR  Doc  80-27077  Filed  11-16-89;  6:45  am] 

BtLUNG  CODE  45M-ai-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mintng  Redaniation 
and  Enforcement 

30  CFR  Part  916 

Kansas  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (GSM), 
Interior. 

action:  Proposed  rule;  public  conunent 
period  and  opportunity  for  public 
heariitg  on  proposed  amendment 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Kansas 
permanent  regulatory  program 
(hereinafter,  the  "Kansas  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to 
administrative  procedures  for  public 
hearings.  The  amendment  is  intended  to 
revise  the  State  program  at  its  own 
initiative  to  improve  operational 
efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kansas  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and 
procedures  that  will  be  followed 
regarding  the  public  bearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.  c.s.t.  December  18. 
1989.  If  requested,  a  pubhc  hearing  on 
the  proposed  amendment  will  be  held  on 
December  12, 1989.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m..  c.s.t.  on  December 
4.1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William  J.  Kovacic  at  the  address  listed 
below. 

Copies  of  the  Kansas  program,  the 
proposed  amendment  and  all  written 
comments  received  in  response  to  this 
notice  «vill  be  available  for  public 
review  at  the  addresses  listed  below 
during  nomial  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
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requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Kansas  City  Field  Office. 

Mr.  William  J.  Kovacic.  Director.  Kansas 
City  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1103  Grand  Avenue.  Room  502, 
Kansas  City,  MO  64106,  Telephone: 
(816)  374-6405. 

Kansas  Department  of  Health  and 
Environment  Surface  Mining  Section, 
Shirk  Hall.  4th  Floor,  1501  S.  Joplin. 
P.O.  Box  1418,  Pittsburg,  KS  66762. 
Telephone:  (316)  231-8615. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  Kovacic,  Director,  Kansas 
City  Field  Office  (816)  374-6405. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Kansas  Program 

On  January  21. 1981.  the  Secretary  of 
Interior  conditionally  approved  the 
Kansas  program.  General  background 
information  on  the  Kansas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5892). 
Subsequent  actions  conceming  Kansas' 
program  and  program  amendments  can 
be  found  at  30  CFR  916.12. 916.15.  and 
916.16 

n.  Proposed  Amendment 

By  letter  dated  November  2, 1989, 
(Administrative  Record  No.  KS-446) 
Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kansas  submitted  the  proposed 
amendment  at  the  State's  own  initiative 
to  improve  its  program. 

The  regulations  that  Kansas  proposes 
to  amend  are:  Kansas  Administrative 
Regulations  (K.A.R.)  47-4-14,  Public 
Hearing  Administrative  Procedures. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kansas  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "dates"  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 


final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4:00  p.m..  c.s.t.  December 
4. 1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  a 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  been  scheduled  to  testify,  and  who 
wish  to  do  so.  will  be  heard  following 
those  who  have  been  scheduled.  The 
hearing  will  end  after  all  persons 
scheduled  to  testify  and  persons  present 
in  the  audience  who  wish  to  testify  have 
been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  "FOR  further  information 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  "ADDRESSES."  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

List  of  Subjects  in  30  CFR  Part  916 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  November  7, 1989 
Raymond  L  Lowrie, 

Assistant  Director,  Western  Field  Operations. 
[FR  Doc.  89-26995  Filed  11-16-89;  8:45  am) 

BILUNG  CODE  4310-0S-«I 

30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  emd  Enforcement  (OSM), 
Interior. 


ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period  on 
proposed  amendment 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  to  a  previously  proposed 
amendment  to  the  New  Mexico 
permanent  regulatory  program 
(hereinafter,  the  "New  Mexico 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  revisions  pertain  to 
water  control  for  coal  processing  waste 
banks,  backfilling  and  grading, 
inspection  and  enforcement  disposal  of 
noncoal  wastes,  and  the  training, 
examination,  and  certification  of 
blasters.  The  revised  proposed 
amendment  is  intended  to  make  the 
State  program  consistent  with  the 
corresponding  Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  revised  proposed  amendment  to 
that  program  are  available  for  pubUc 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
revised  proposed  amendment 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t  December  4. 
1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  H.  Hagen  at  the  address  listed 
below. 

Copies  of  the  New  Mexico  program, 
the  revised  proposed  amendment  and 
all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Albuquerque  Field  Office. 

Mr.  Robert  H.  Hagen.  Director. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  825  Silver  Avenue.  SW.. 
Suite  310,  Albuquerque,  New  Mexico 
87102.  Telephone:  (505)  766-1486. 

New  Mexico  Energy  &  Minerals 
Department,  Mining!  &  Minerals 
Division,  525  Camino  de  los  Marquez. 
Santa  Fe,  NM  87503,'  Telephone:  (505) 
827-5970. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  H.  Hagen,  Director, 
Albuquerque  Field  Office,  at  the  address 
listed  in  "ADDRESSES  or  Telephone:" 
(505)  766-1486. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  New  Mexico 
Program. 

On  December  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program, 
can  be  found  in  the  December  31, 1980, 
Federal  Register  [45  PR  86459). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.15,  931.18,  and  931.30. 

II.  Proposed  Amendment 

On  March  9  and  17, 1989,  OSM 
published  notices  in  the  Feideral  Register 
(54  FR  9980  and  54  FR  11183; 
Administrative  Record  Nos.  NM-480 
and  NM-484)  approving  the  June  17, 
1987,  (as  revised  and  clarified  on 
February  18, 1988,  and  August  10, 1988; 
Administrative  Record  Nos.  NM-356, 
NM-393,  and  NM-438).  and  April  18, 
1988  (as  revised  and  clarified  on 
October  20, 1968;  Administrative  Record 
Nos.  NM-^05  and  NM-452)  State- 
proposed  amendments  to  the  rules  of  the 
New  Mexico  program.  The  Director  of 
OSM  approved  the  amendments  on  the 
condition  that  New  Mexico  would  adopt 
the  rules  in  a  form  identical  to  that 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

By  letters  dated  March  29  and  April 
26, 1989  (Administrative  Record  Nos. 
NM-489  and  NM-490).  New  Mexico 
submitted  to  OSM  copies  of  the  rules 
that  it  had  promulgated  (effective  April 
28, 1989)  subsequent  to  OSNfs 
approvals.  Upon  comparing  the  OSM- 
approved  rules  and  the  State- 
promulgated  rules,  OSM  identified 
differences  in  the  two  sets  of  rules. 

On  June  12. 1989.  OSM  published  a 
notice  in  the  Federal  Register  (54  FR 
24912)  soliciting  public  review  of  New 
Mexico's  promulgated  rules  to 
determine  whether  they  were  no  less 
effective  than  the  Federal  regulations 
and  no  less  stringent  Aat  SMCRA.  The 
public  comment  period  ended  July  12, 
1989. 

After  reviewing  the  promulgated  rules 
and  all  comments  received  during  the 
comment  period,  OSM  identified  the 
following  provisions  of  the  promulgated 
rules  that  appeared  to  be  less  effective 
than  the  Federal  regulations  and  less 
stringent  than  SMCRA:  The  definition  of 
blaster.  Rule  80-1-33-11;  water  control 
for  coal  processing  waste  banks,  Rule 
80-l-20-83(b);  backfilling  and  grading. 
Rule  80-l-20-103(a)(l);  inspection  and 
enforcement.  Rule  80-1-29-11  (a); 


disposal  of  noncoal  wastes.  Rules  80-1- 
20-89(d)(2);  and  the  training, 
examination,  and  certification  of 
blasters.  Rules  80-1-33-13  and  80-1-33- 
15.  By  letter  dated  August  7, 1989,  OSM 
notified  New  Mexico  of  its  concerns 
(Administrative  Record  No.  NK*-529).  By 
letter  dated  October  23, 1989,  New 
Mexico  responded  to  these  concerns  by 
submitting  proposed  revisions  to  the 
promulgated  rjles  (Administrative 
Record  No.  NM-548). 

in.  Public  Comment  Procedures 

OSM  is  reopening  the  comment  period 
on  the  proposed  New  Mexico  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  additional  materials  submitted.  In 
accordance  wnth  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  revised 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  revised  proposed 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  New  Mexico 
program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "dates"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  931 

Coal  mining,  Intergovernmental 
relations,  Surface  mining,  Undergroimd 

mining. 

Dated:  November  3, 1989. 
Raymond  L  Lowrie. 

Assistant  Director,  Western  Field  Operations. 
[FR  Doc.  89-28994  Filed  11-16-89:  8:45  am] 
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30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule;  Reopening  and 
extension  of  comment  period  on 
proposed  amendment. 


summary:  OSM  is  annonncing  receipt  of 
additional  explanatory  information  and 
revisions  from  the  State  of  Wyoming 
pertaining  to  a  previously  proposed 
amendment  to  the  Wyoming  permanent 
regulatory  program  (hereinafter.  Ihe 


"Wyoming  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  additional 
explanatory  information  and  revisions 
pertain  to  portions  of  the  Amendment 
Specifically  twelve  issues  were 
responded  to  by  Wyoming  and  are 
discussed  under  the  Proposed 
Amendment  section.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  Wyoming  program 
and  the  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  additional  comments  on  the 
proposed  amendment 

DATES:  Written  comments  must  be 
received  by  4:00  pjn,  m.8-t  December  4, 
1989. 

ADDRESSES:  Written  conunents  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment  and  all  written 
comments  received  in  re.spon3e  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  Hsted  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Casper  Field  Office. 

Jerry  R.  Ennis,  Director,  Casper  FieW 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  100 
East  B  Street,  Room  2128,  Casper.  WY 
82601-1918.  Telephone:  (307)  261-5776 

Roger  Shaffer,  Administrator. 
Department  of  Environmental  Quality, 
Land  Quality  Division,  Herschler 
Building— Third  Floor  West  122  West 
25th  Street.  Cheyenne,  Wyoming 
820C2,  Telephone:  (307)  777-7756. 

FOR  FURTHER  INFORMATION  CONTACH 

Jerry  R.  Ennis,  Director.  Casper  Field 
Office,  (307)  261-5778. 

SUPPiaiENTARY  MFORMATION: 

I.  Background  on  the  Wyoming  Program 

On  November  26. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  die 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval  of 
the  Wyoming  program  can  be  found  in 
the  November  26. 1980  Fed«al  Regislar 
(45  FR  78637).  Subsequent  actions 
concerning  Wyoming's  program  and 
program  amendments  can  be  found  at  30 
CFR  950.12,  950.15.  and  950.16. 


/ 


II.  Proposed  Amendment 

On  March  31, 1989  Wyoming 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(Adminisb-ative  Record  No.  WY-12-1). 
Wyoming  submitted  the  proposed 
amendment  in  response  to  the  December 
23, 1985  and  June  6, 1987  letters  that 
OSM  sent  in  accordance  with  30  CFR 
732.17(c)  and  to  satisfy  required  program 
amendments  at  30  CFR  950.12  and 
950.18.  Wyoming  proposes  to  amend  the 
following  Department  of  Environmental 
Quality/Land  Quahty  Division  rules  and 
regulations  relating  to  coal  mining 
operation:  Authorities  and  Definitions, 
chapter  I;  Permit  Applications,  chapter 
II;  Eiivironmental  Protection 
Performance  Standards,  chapter  IV; 
Performance  Standards  of  Special 
Categories  of  Coal  Mining,  chapter  V; 
Blasting  for  Surface  Coal  Mining 
Operations,  chapter  VI;  Undei:ground 
Mining,  chapter  VII;  Variances  for 
Siuface  Coal  Mining  Operations, 
chapter  IX;  Coal  Exploration,  chapter  XI; 
Self-bonding  Program,  chapter  XII; 
Procedures  AppHcable  to  Surface  Coal 
Mining  Operations,  chapter  XIII;  Permit 
Revisions,  chapter  XIV;  Release  of 
Bonds  or  Deposits  for  Surface  Coal 
Mining  Operations,  chapter  XVI; 
Inspections,  Enforcement  and  Penalties 
for  Surface  Coal  Mining  Operations, 
chapter  XVII;  Designation  of  Areas 
Unsuitable  for  Surface  Coal  Mining, 
chapter  XVni;  Limited  Mining 
Operations  for  Ten  (10)  Acres  or  Less  of 
Affected  Land,  chapter  XX. 

OSM  published  a  notice  in  the  April 
20, 1989  Federal  Register  (54  FR  15955) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(Administrative  Record  No.  WY-12-4). 
The  public  comment  period  ended  May 
22,ig8a 

During  its  review  of  the  amendment 
OSM  identified  twelve  issues  included 
under  the  following  topics:  Permit 
revisions,  topsoil  substitutes,  disposal  of 
excess  spoil,  groundwater  monitoring 
frequency,  revegetation:  Standards  for 
success,  stream  diversions,  bond 
release,  and  inspection  and 
enforcement  OSM  notified  Wyoming  of 
these  issues  by  letter  dated  June  21, 1989 
(Administrative  Record  No.  WY-12-e). 
Wyoming  responded  in  a  letter  dated 
July  17, 1989  (Administrative  Record  No. 
WY-12-7)  to  all  twelve  issues  dted  in 
the  June  21, 1989  OSM  letter. 

In  a  meeting  between  OSM  and 
Wyoming  on  July  1&  1980  these  issues 
were  discussed.  OSM  sent  a  follow-up 
letter  dated  f  oiy  27, 1988  (Administrative 
Record  No.  WY-12-8}.  In  tins  letter 
OSM  responded  to  both  W3^ooung'8  July 


17, 1989  letter  and  the  issues  discussed 
at  the  July  18, 1989  meeting  held 
between  OSM  and  the  State 
summarizing  how  each  issue  would  be 
resolved  based  on  the  July  18, 1989 
meeting. 

OSM  sent  Wyoming  a  second  letter  on 
August  9, 1989  discussing  further 
research  OSM  had  conducted  regarding 
three  of  the  twelve  issues:  Permit 
revisions,  topsoil  substitutes  and  bond 
release  appbcations  (Administrative 
Record  No.  WY-12-S). 

In  a  letter  dated  August  14, 1989 
Wyoming  responded  to  OSM  on  the 
following  issues  discussed  in  previous 
correspondence:  Permit  revision,  topsoil 
substitutes,  disposal  of  excess  spoil  and 
inspectioa  and  enforcement 
(Administrative  Record  No.  WY-12-10). 

In  response  to  OSM's  August  9, 1989 
letter,  Wyoming  sent  a  letter  on  August 
22, 1989  discussing  disposition  of  the 
issues  identified  (Administrative  Record 
No.  WY-12-11).  Specifically  the  permit 
revision  and  topsoil  substitute  issues  are 
discussed. 

In  letter  dated  October  3, 1989 
(Administrative  Record  No.  WY-12-12) 
OSM  responded  to  Wyoming's  letter  of 
August  14, 1989  stating  that  disposal  of 
excess  spoil  remained  as  the  only 
unresolved  issue.  By  letter  dated 
October  27. 1989  (Administrative  Record 
No.  WY-12-13)  to  OSM,  Wyoming 
stated  it  will  recommend  to  the 
Environmental  Quality  Council  that  the 
waiver  of  stability  analysis  included  in 
the  proposed  amendment  be  deleted. 

ni.  Public  Comment  Procedures 

OSM  is  reopening  the  comment  period 
to  the  proposed  Wyoming  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  amendment  in  light  of  Wyoming's 
additional  responses.  In  accordance 
with  the  provisions  of  30  CFR  732.17(h). 
OSM  is  seeking  comments  on  whether 
the  proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Wyoming  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  m 
this  miemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 


List  of  Subjects  in  38  CFR  Part  1 

Coal  mining,  Intefgovranmeotal 
relations.  Surface  mining.  Underground 
mining. 

Dated:  I<ioveinber  S.  1989. 
RflynMJUu  L.  Lovme. 

Assistant  Director,  Western  Field  Operation. 
[FR  Doc.  89-28997  Filed  11-1&-89;  8:45  am] 
B4UJNQ  COOC  4310-OHI 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-AD45 

Healtti  Care  Outside  ttie  Unned  States 
for  Veterans  With  Service-Connected 
Disabimfes 

AQEMCV:  Department  of  Veterans 
Affairs. 

ACTION:  Proposed  regulations. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
medical  regulations  (38  CFR  part  17)  to 
enable  the  Secretary  to  furnish  hospital 
care  and  medical  services  outside  of  the 
United  States  to  a  veteran  who  is 
eligible  for  treatment  of  a  service- 
connected  disability  or  as  part  of  a 
rehabilitation  program,  without  regard 
to  the  veteran's  citizenship.  The 
regulation  governing  extensions  of 
community  nursing  home  care  in  the 
Philippines  is  also  being  revised  to  make 
it  consistent  with  regulations  governing 
such  extensions  in  the  United  States. 

DATES:  Comments  must  be  received  on 
or  before  December  18, 1989.  Comments 
will  be  available  for  public  inspection 
until  December  27. 1989. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposed  regulations  to:  The  Secretary 
of  Veterans  Affairs,  Department  of 
Veterans  Affairs  (271A),  810  Vermont 
Avenue  NW.,  Washington,  DC  2042a  All 
written  comments  received  will  be 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit  room  132,  of 
the  above  address,  between  the  hours  of 
8  a.m.  and  4.-30  pjn.,  Monday  through 
Friday  (except  hotidays)  until  December 
27, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  C.  Tryhns,  Chief,  Policies  and 
Procedmes  Division  (136F),  Veterans 
Health  Services  and  Research 
Administration,  Department  of  Veterans 
Affairs,  610  Vermont  Avenue  NW.. 
Washington,  DC  20420,  (202)  233-2143. 
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_8UPPtEMENTABY  INFORMATION:  Under 
VA's  regulations  for  providing  health 
care  outside  the  United  States  for 
veterans  with  service-connected 
disabilities  (38  CFR  17.36)  "No  person 
shall  be  entitled  to  receive  hospital  or 
domiciliary  care  or  medical  services  in  a 
foreign  country  other  than  the  Republic 
of  the  Philippines  except — (a)  otherwise 
eligible  veterans  who  are  citizens  of  the 
United  States  sojourning  or  residing 
abroad  and  in  need  of  treatment  for  an 
adjudicated  service-connected 
disability,  or  nonservice-connected 
disability  associated  with  and  held  to  be 
aggravating  a  service-connected 
disabiUty,  and  (b]  for  a  veteran  who  is 
participating  in  a  rehabihtation  program 
and  who  is  medically  determined  to  be 
in  need  of  hospital  care  or  medical 
services." 

This  amendment,  contained  in  the 
Veterans'  BeneBt  and  Services  Act  of 
1988.  Pubhc  Law  100-322,  authorizes  VA 
to  furnish  hospital  care  and  medical 
services  outside  of  the  United  States  to 
a  veteran  who  is  not  a  citizen  of  the 
United  States,  where  the  Secretary 
determines,  as  a  matter  of  discretion 
and  pursuant  to  these  regulations,  that 
furnishing  such  care  is  appropriate  and 
feasible  for  the  treatment  of  a  service- 
connected  disability  or  as  part  of  a 
rehabilitation  program  under  38  U.S.C. 
chapter  31.  There  is  no  rational  basis  for 
eliminating  the  citizenship  requirement 
in  Canada  and  the  Phihppines,  and 
retaining  it  in  all  other  countries.  That  is 
particularly  the  case  given  that  there  are 
very  few  non-citizen  service-connected 
veterans  in  those  other  countries,  and  it 
would  not  be  costly  or  administratively 
difficult  to  furnish  the  services.  By 
proposing  these  regulatory  amendments, 
the  Secretary  exercises  his  discretion, 
provided  in  the  law,  to  eliminate  the 
citizenship  requirement  entirely.  (See  38 
U.S.C.  624  (b)(2)(B).) 

Finally,  the  regulation  governing 
extensions  of  community  nursing  home 
care  in  the  Philippines  is  being  revised. 
A  similar  regulation  governing 
extensions  of  such  care  in  the  United 
States,  38  CFR  17.51a.  was  revised  on 
April  21, 1988.  The  regulation  governing 
extensions  in  the  Philippines  was 
inadvertently  not  amended,  however.  It 
is  now  being  amended  to  make  the  two 
regulatory  provisions  consistent. 

This  proposed  amendment  to  VA 
regulations  is  considered  nonmajor 
under  the  criteria  of  Executive  Order 
12291,  Federal  Regulation.  It  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  result  in  major 
increases  in  costs  for  consumers, 
individual  industries.  Federal.  State  or 
local  government  agencies,  or 


geographic  regions;  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Secretary  certifies  that  this 
proposed  regulation,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
change  concerns  the  furnishing  of  health 
care  outside  the  United  States  for 
veterans  with  service-connected 
disabilities  without  regard  to  the 
veteran's  citizenship.  This  change 
imposes  no  regulatory,  administrative. 
or  paperwork  burdens  on  any  type  of 
small  entity. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  64.009  and  6Zmi.] 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism,  Claims,  Dental  health, 
Drug  abuse.  Foreign  relations. 
Government  contracts,  Grants 
program — health,  Health  care.  Health 
facihties.  Health  professions.  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  home, 
Philippines,  Veterans. 

Approved:  October  25. 1989. 
Edward  |.  Derwinski, 

Secretary. 

38  CFR  part  17,  Medical,  is  proposed 
to  be  amended  to  read  as  follows: 

1.  Section  17.36  is  revised  to  read  as 
follows: 

§  17.36    Hospital  care  and  medical  services 
In  foreign  countries. 

The  Secretary  may  furnish  hospital 
care  and  medical  services  to  any 
veteran  sojourning  or  residing  outside 
the  United  States,  without  regard  to  the 
veteran's  citizenship; 

(a)  If  necessary  for  treatment  of  a 
service-connected  disability,  or  any 
disability  associated  with  and  held  to  be 
aggravating  a  service-connected 
disability; 

(b)  If  the  care  is  furnished  to  a  veteran 
participating  in  a  rehabilitation  program 
under  38  U.S.C.  chapter  31  who  requires 
care  for  the  reasons  enumerated  in  38 
CFR  17.48(j)(2)  of  this  part. 

(Authority:  38  U.S.C.  824) 

§  17.37    [Removed  and  reserved] 

2.  Section  17.37  is  removed  and 
reserved. 

3.  In  §  17.38  paragraph  (d)  is  revised  to 
read  as  follows: 


§  17.38    Hospital  or  nursing  home  care  at 
Veterans  Memorial  Medical  Center, 
Philippines. 

*  *  *  •  4 

(d)  Extensions  of  community  nursing 
home  care  beyond  6  months.  "The 
Director  may  authorize,  for  any  veteran 
whose  hospitalization  was  not  primarily 
for  a  service-connected  disability,  an 
extension  of  nursing  care  in  a  public  or 
private  nursing  home  care  faciUty  at  VA 
expense  beyond  six  months  when  the 
need  for  nursing  home  care  continues  to 
exist  and 

(1)  Arrangements  for  payment  of  such 
care  through  a  public  assistance 
program  (such  as  Medicaid)  for  which 
the  veteran  has  applied,  have  been 
delayed  due  to  unforeseen  eligibility      ' 
problems  which  can  reasonably  be 
expected  to  be  resolved  within  the 
extension  period,  or 

(2)  The  veteran  has  made  specific 
arrangements  for  private  payment  for 
such  care,  and 

(i)  Such  arrangements  cannot  be 
effectuated  as  planned  because  of 
imforeseen,  unavoidable  difficulties, 
such  as  a  temporary  obstacle  to 
liquidation  of  property,  and 

(ii)  Such  difficulties  can  reasonably  be 
expected  to  be  resolved  within  the 
extension  period;  or 

(3)  The  veteran  is  terminally  ill  and 
life  expectancy  has  been  medically 
determined  to  be  less  than  six  months. 

(4)  In  no  case  may  an  extension  under 
paragraph  (d)  (1)  or  (2)  of  this  section 
exceed  45  days. 

(Authority:  38  U.S.C.  210(c)(1):  620(a)) 

§  17.39    [Removed  and  reserved] 

4.  Section  17.39  is  removed  and    , 
reserved. 

[FR  Doc.  89-26982  Filed  11-1&-89:  8:45  am] 
BILUNQ  COOE  •330-01-M 


38  CFR  Part  21 

RIN  2900-AD84 

Veterans'  Education;  the  Veterans' 
Benefits  and  Programs  improvement 
Act  of  1988  and  Noncontrlbutory 
Educational  Assistance  Programs 

agency:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulations. 

summary:  The  Veterans'  Benefits  and 
Programs  Improvement  Act  of  1988 
contains  several  provisions  which  affect 
Dependents'  Educational  Assistance 
and  the  Vietnam  Era  GI  Bill.  These 
include  permitting  high  school  training 
and  refresher,  remedial  and  deficiency 
training  for  all  dependents,  an  increase 


II 
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in  the  nnnitfaly  tutorial  assistance  and 
the  total  tutorial  assistance  under  both 
pro-ams.  and  a  liberalization  of  the 
rules  concerning  adjustment  of  monthly 
benefits  following  a  course  withdrawal. 
This  effect  of  this  proposal  is  to 
acquaint  the  public  with  the  way  in 
which  the  Department  of  Veterans 
Affaire  (VA)  will  administer  the  new 
provisions  of  law. 

DATES:  Comments  must  be  received  on 
or  before  December  18. 1989.  Comments 
will  be  available  for  public  inspection 
until  December  27, 1989.  It  is  proposed 
that  the  effective  dates  of  the  amended 
regulations  coincide  with  the  effective " 
dates  of  the  laws  upon  which  they  are 
based.  Consequently,  it  is  proposed  to 
make  the  amendments  to  §§  21.4200, 
21.4201,  and  21.4236  retroactively 
effective  on  November  18, 1988.  It  is 
proposed  to  make  the  amendments  to 
■§§  21.4136,  and  21.4137(h)  retroactively 
effective  on  fune  1, 1989.  It  is  proposed 
to  make  the  amendments  to  all  other 
regulations  and  the  removal  of 
§  21.4252(f)  retroactively  effective  on 
August  15, 1989. 

ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271  A). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  wfitten  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  ajn.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
December  27, 1989. 
FOR  FURTMER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr.,  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Veterans'  Benefits  Administration,  (202) 
233-2092. 

SUPPLEMENTARY  INFORMATION:  VA  is 

proposing  to  amend  various  regulations 
and  to  remove  a  regulation  in  order  to 
implement  several  provisions  of  Public 
Law  100-689  which  affect  the 
Dependents'  Educational  Assistance 
Program  and  the  Vietnam  &a  GI  Kll. 
These  provisions  permit  pursuit  of  a 
high  school  diploma  for  all  trainees  in 
the  Dependents'  Educational  Assistance 
Program;  provide  for  an  increase  in  the 
maximum  monthly  tutorial  assistance 
and  the  maximum  tutorial  assistance 
available  to  trainees  under  both 
programs;  and  provide  for  a 
liberalization  of  the  rules  concerning  the 
adjustment  of  the  monthly  payment  of 
benefits  following  the  withdrawal  from 
one  or  more  courses. 

VA  finds  that  good  cause  exists  for 
making  the  amendments  to  (S  21.4200, 
21.4201.  and  21.4137(h),  hke  the  sections 


of  Public  Law  100-669  they  implement, 
retroactively  effective  on  ^Jovember  10. 

1988.  VA  finds  that  good  cause  exists  for 
making  §§  21.4138  and  21.4137(h),  like 
the  section  of  law  they  implement 
retroactively  effective  on  June  1, 1989. 
VA  finds  that  good  cause  exists  for\ 
making  the  remainder  of  the  regulatrons 
and  the  removal  of  S  21.4252(f),  like  the 
provisions  of  law  they  implement, 
retroactively  effective  on  August  15, 

1989.  To  achieve  the  maximum  benefit 
of  the  legislation  for  the  affected 
individuals,  it  is  necessary  to  implement 
these  provisions  of  law  as  soon  as 
possible.  A  delayed  effective  date  would 
be  contrary  to  statutory  design;  would 
complicate  administration  of  these 
provisions  of  law;  and  might  result  in 
denial  of  a  benefit  to  a  veteran  or 
eligible  person  who  is  entided  by  law  to 
it,  or  in  the  granting  of  a  benefit  to  a 
veteran  or  eligible  person  who  is  not 
entiUed  to  it. 

VA  has  determined  that  these 
proposed  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291,  entitled  Federal  Regulation. 
The  regulations  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  TTiey  will 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

TTie  Secretary  of  Veterans  Affairs  has 
certified  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-602. 
Pursuant  to  5  U.S.C.  605(b),  the  amended 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  §§  003  and 
604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizatioos  and 
small  governmental  jurisdictiofls. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  these  regulations  are  84.111  and 
64.117. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education,  Grant 
programs-education,  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 


Vocational  education.  Vocational 
rehabilitation. 

Approved:  October  24, 1989. 
Edward  }.  Derwinski, 
Secretary. 

38  CFR  part  21,  Vocational 
Rehabilitation  and  Education,  is 
proposed  to  be  amended  as  follows: 

PART  21— [AMENDED] 

1.  In  5  21.1045  the  introductory  text, 
paragraphs  (a)(2)  through  (a)(4),  (aM3) 
introductory  text,  (b)(2)  through  (bK8). 
{c)(3).  (g)(2)  (i),  and  (k)  are  revised  to 
read  as  follows: 

S  21.1045    EmMemenI  Charge*. 

VA  will  make  charges  against 
entitlement  only  when  required  by  this 
section.  Charges  for  institutional 
trainiqg  will  be  based  upon  the  principle 
that  a  veteran  or  eligible  person  who 
trains  full  time  for  1  day  should  be 
charged  1  day  of  entitlement.  The 
provisions  of  this  section  apply  to 
veterans  training  under  chapter  34  of 
title  38,  United  States  Code,  as  well  as 
to  veterans  for  that  portion  of  a  program 
under  chapter  31  of  title  38,  United 
States  Code,  during  which  the  veteran 
receives  payment  at  the  chapter  34  rate 
pursuant  to  a  valid  election  under 
§  21.264  of  this  part  to  receive 
educational  assistance  allowance 
equivalent  to  that  paid  to  veterans 
training  under  chapter  34. 

(Authority:  38  U.S.C  1601) 

(a)  *   *  * 

(2)  A  veteran  who— 

(3)  A  veteran  who^ 
*        •        •        •        • 

(4)  A  veteran,  not  on  active  duty,  who 
is  pursuing  refresher,  remedial  or 
deficiency  courses. 

(Authority:  38  U.S.C.  1691) 

(b)  *  *  * 

(2)  A  veteran  who  is  pursuing  a 
program  of  apprenticeship  or  odier  on- 
job  training  under  chapter  34; 

(3)  A  veteran  or  serviceperson  under 
chapter  34  who  is  pursuing  a 
correspondence  course;  or 

(4)  A  veteran,  not  on  active  duty, 
who^ 

(i)  Is  pursuing  a  course  leading  to  a 
secondary  school  diploma  or  an 
equivalency  certificate  as  described  in 
§  21.4235  of  Uiis  part: 

(ii)  Elects  to  receive  educational 
assistance  allowance  at  die  rate 
described  in  S  21.4136(a)  of  this  part, 
and 

(iii)  Either  was  not  pursuing  a  course 
leading  to  a  secondary  school  diploma 
or  equivalency  certificate  on  October  1, 
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1980,  or  has  not  remained  continuously 
enrolled  in  such  a  course  since  October 
1, 1980;  or 

(5)  A  serviceperson  under  chapter  34 
who  is  pursuing  a  refresher,  remedial  or 
deficiency  course;  or 

(6)  A  veteran  or  serviceperson  imder 
chapter  34  for  the  pursuit  of  any  course 
not  described  in  paragraph  (a)  of  this 
section. 

(Authority:  38  U.S.C.  1661. 1677(b),  1601) 

(C)  *   *   * 

(3)  A  veteran  may  concurrently  enroll 
in  a  refresher,  remedial  or  deficiency 
course  or  courses  for  which  paragraph 
(a)(4)  of  this  section  requires  no  charge 
against  entitlement  and  in  a  course  or 
courses  for  which  paragraph  (b)  of  this 
section  requires  a  charge  against 
entitlement.  When  this  occurs,  VA  will 
charge  entitlement  for  the  concurrent 
enrollment  based  only  on  pursuit  of  the 
course  or  courses  described  in 
paragraph  (b)  of  this  section,  measured 
in  accordance  with  §§  21.4270  through 
21.4275  of  this  part  as  appropriate. 

(Authority:  38  U.S.C.  1661. 1677(b)) 

***** 

(g)  *  •  * 

(2)  *   *   * 

(i)  $220  paid  after  December  31, 1972, 
and  before  September  1, 1974,  to  a 
veteran  as  an  educational  assistance 
allowance. 


(k)  Education  loan  after  otherwise 
applicable  delimiting  date— chapter  34. 
VA  will  make  a  charge  against  ihe 
entitlement  of  a  veteran  who  receives  an 
education  loan  pursuant  to  §  21.4501(c] 
of  this  part  at  the  rate  of  1  day  for  each 
day  of  entitlement  that  would  have  been 
used  had  the  veteran  been  in  receipt  of 
educational  assistance  allowance  for 
the  period  for  which  the  loan  was 
granted. 

(Authority:  38  U.S.C.  1662;  Pub.  L  95-20^ 
Pub.  L  100-689) 

2.  Section  21.3045  is  revised  to  read  as 
follows: 

§  21.3045    Entitlement  charges. 

VA  will  make  charges  against  an 
eligible  person's  entitlement  only  when 
required  by  this  section.  Charges  for 
institutional  training  will  be  based  upon 
the  principle  that  an  eligible  person  who 
trains  full  time  for  1  day  should  be 
charged  1  day  of  entitlement. 

(a)  No  entitlement  charge  for  eligible 
persons  receiving  tutorial  assistance. 
VA  will  make  no  charge  against  the 
entitlement  of  an  eligible  person  for 
tutorial  assistance  received  in 
accordance  with  §  21.4236. 

(Authority:  38  U.S.C  1682, 1733(b)) 


(b)  Entitlement  charges  for  elementary 
and  secondary  education.  (1)  When  an 
eligible  spouse  or  surviving  spouse  is 
pursuing  a  course  leading  to  a 
secondary  school  diploma  or  an 
equivalency  certificate  as  described  in 
§  21.4235  of  this  part,  there  are  two  sets 
of  circumstances  which  will  always 
result  in  VA's  making  no  charge  against 
his  or  her  entitlement  These  are  as 
follows. 

(i)  Either  the  eligible  spouse  or 
surviving  spouse  completed  training 
during  the  period  beginning  on  October 
1, 1980  and  ending  on  August  14, 1989. 
and  remained  continuously  enrolled 
from  October  1. 1980  through  the  time 
the  spouse  or  surviving  spouse  either 
completed  training  or  August  14. 1989. 
whichever  is  earlier;  or 

(ii)  The  eligible  spouse  or  surviving 
spouse  completed  braining  before 
August  15, 1989,  and  received 
educational  assistance  based  upon  the 
tuition  and  fees  charged  for  the  course. 

(2)  When  an  eligible  spouse  or 
surviving  spouse  is  pursuing  a  course 
leading  to  a  secondary  school  diploma 
or  an  equivalency  certificate  as 
described  in  S  21.4235  of  this  part,  the 
following  circumstances  will  always 
result  in  VA's  making  a  charge  against 
his  or  her  entitlement. 

(i)  The  spouse  or  surviving  spouse 
elects  to  receive  dependents' 
educational  assistance  at  the  rate 
described  in  S  21.4137(a)  of  this  part 
and 

(ii)  Either  was  not  pursuing  a  course 
leading  to  a  secondary  school  diploma 
or  equivalency  certificate  on  October  1, 
1980,  or  has  not  remained  continuously 
enrolled  in  such  a  course  since  October 
1,1980. 

(3)  When  an  eligible  person  pursues 
refresher,  remedial  or  deficiency 
training  before  August  15, 1989,  the 
following  provisions  govern  the  charge 
against  the  entitlement. 

(i)  VA  will  not  make  a  charge  against 
the  entitlement  of  an  eligible  spouse  or 
surviving  spouse. 

(ii)  VA  will  make  a  charge  against  the 
entitlement  of  an  eligible  child. 

(4)  The  following  provisions  apply  to 
an  eligible  person  for  training  received 
after  August  14, 1989.  When  he  or  she  is 
pursuing  a  course  leading  to  a 
secondary  school  diploma  or 
equivalency  certificate  or  refresher, 
remedial  or  deficiency  training — 

(i)  VA  will  make  no  charge  against  the 
entitlement  of  an  eligible  person  for  the 
first  five  months  of  full  time  pursuit  (or 
its  equivalent  in  part-time  pursuit). 

(ii)  VA  will  make  a  charge  against  the 
entitlement  of  an  eligible  person  for 
pursuit  in  excess  of  the  pursuit 


described  in  paragraph  (b)(4)(i)  of  this 

section. 

(Authority:  38  U.S.C.  1733(a);  Pub.  L 100-689) 

(c)  Other  courses  for  which 
entitlement  will  be  charged.  VA  will 
make  a  charge  against  the  period  of 
entitlement  of — 

(1)  An  eligible  person  for  pursuit  of  a 
program  of  apprenticeship  or  other  on- 
job  training, 

(2)  A  spouse  or  surviving  spouse  for 
pursuit  of  a  correspondence  course;  or 

(3)  An  eligible  person  for  the  pursuit 
of  any  course  not  described  in 
paragraph  (a)  or  (b)  of  this  section. 

(Authority:  38  U.S.C.  1734) 

(d)  Determining  entitlement  charge. 
The  provisions  of  this  paragraph  apply 
to  all  courses  except  those  courses  for 
which  VA  is  not  making  a  charge 
against  the  eligible  person's  entitlement 
nor  do  they  apply  to  apprenticeship  or 
other  on-job  training,  correspondence 
courses,  or  to  courses  offered  solely 
through  independent  study. 

(1)  After  making  any  adjustments 
required  by  paragraph  (d)(3)  of  this 
section  VA  will  make  a  charge  against 
entitlement — 

(i)  On  the  basis  of  total  elapsed  time 
(one  day  for  each  day  of  pursuit)  if  the 
eligible  person  is  pursuing  the  program 
of  education  on  a  full-time  basis, 

(ii)  On  the  basis  of  a  proportionate 
rate  of  elapsed  time,  if  the  eligible 
person  is  pursuing  a  program  of 
education  on  a  three-quarter,  one-half  or 
less  than  one-half  time  basis.  For  the 
purpose  of  this  computation,  training 
time  which  is  less  than  one-half,  but 
more  than  one-quarter  time,  will  be 
treated  as  though  it  were  one-quarter 
time  training. 

(2)  VA  will  compute  elapsed  time 
from  the  commencing  date  of  enrollment 
to  date  of  discontinuance.  If  the  eligible 
person  changes  his  or  her  training  time 
after  the  commencing  date  of 
enrollment.  VA  will — 

(i)  Divide  the  enrollment  period  into 
separate  periods  of  time  during  which 
the  eligible  person's  training  time 
remains  constant;  and 

(ii)  Compute  the  elapsed  time 
separately  for  each  time  period. 

(3)  An  eligible  person  may 
concurrently  enroll  in  refresher, 
remedial  or  deficiency  training  for  which 
paragraph  (b)(3)  or  (b)(4)(i)  of  this 
section  requires  no  charge  against 
entitlement  and  in  a  course  or  courses 
for  which  paragraph  {b)(2)  or  (b)(4)(ii)  or 
(c)  of  this  section  requires  a  charge 
against  entitlement.  When  this  occurs, 
VA  will  charge  entitlement  for  the 
concurrent  enrollment  based  only  on 
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pursuit  of  the  courses  described  in 
paragraph  (b)(2)  or  (b)(4)(ii)  or  (c)  of  this 
section,  measured  in  accordance  with 
§  J  21.4270  through  21.4275  of  this  part 
as  appropriate. 

(Authority:  38  U.S.C  1733(a);  Pub.  L  100-689) 

(e)  Entitlement  charge  for  pursuit 
solely  by  independent  study.  VA  will 
make  chaises  against  the  entitlement  of 
an  eligible  person  in  the  manner 
described  in  paragraph  (d)  of  this 
section,  if  he  or  she  is  pursuing  a 
program  of  education  solely  by 
independent  study.  However,  the 
computation  will  always  be  made  as 
though  the  eligible  person's  training 
were  one-quarter  time. 

(Authority:  38  U.S.C.  1682(b),  1732(a)) 

(f)  Entitlement  charge  for 
apprenticeship  or  other  on-job  training. 
The  charge  against  entitlement  for 
pursuit  of  apprenticeship  or  other  on-job 
training  program  shall  be  1  month  for 
each  month  of  training  assistance 
allowance  paid  to  the  eligible  person  for 
the  program.  If  there  is  a  reduction  in 
the  eligible  person's  monthly  training 
assistance  allowance  due  to  his  or  her 
failure  to  complete  120  hours  of  training 
during  the  month,  VA  will  combine  the 
portions  of  those  months  for  which  a 
reduction  was  made.  VA  will  make  no 
charge  against  entitlement  for  the  period 
of  combined  reductions. 

(Authority:  38  U.S.C.  1734, 1787) 

(g)  Entitlement  charge  for 
correspondence  courses.  The  charge 
against  entitlement  for  pursuit  of  a 
course  exclusively  by  correspondence 
will  be  1  month  for  each — 

(1)  $220  paid  after  December  31, 1972, 
and  before  September  1, 1974,  to  a 
spouse  or  surviving  spouse  as  an 
educational  assistance  allowance, 

(2)  $260  paid  after  August  31, 1974, 
and  before  January  1, 1975, 

(3)  $270  paid  after  December  31, 1974, 
and  before  October  1, 1976, 

(4)  $292  paid  after  September  30, 1976, 
and  before  October  1, 1977, 

(5)  $311  paid  after  September  30, 1977, 
and  before  October  1, 1980, 

(6)  $327  paid  after  September  30, 1980, 
and  before  January  1, 1981. 

(7)  $342  paid  after  December  31, 1980, 
and  before  October  1, 1984,  and 

(8)  $376  paid  after  September  30, 1984. 
(Authority:  38  U.S.C.  1786(a)) 

(h)  Overpayment  cases.  VA  will  make 
a  charge  against  entitlement  for  an 
overpayment  only  if  the  overpayment  is 
discharged  in  bankruptcy,  is  wavied  and 
is  not  recovered,  or  is  compromised. 

(1)  If  the  overpayment  is  discharged  in 
bankruptcy  or  is  waived  and  is  not 
recovered,  the  charge  aginst  entitlement 


will  be  at  the  appropriate  rate  for  the 
elapsed  period  covered  by  the 
overpayment  (exclusive  of  interest 
administrative  costs  of  collection,  court 
costs  and  marshal  fees). 

(2)  If  the  overpayment  is  compromised 
and  the  compromise  offer  is  less  than 
the  amount  of  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees,  the  charge  against 
entitlement  will  be  at  the  appropriate 
rate  for  the  elapsed  period  covered  by 
the  overpayment  (exclusive  of  interest 
administrative  costs  of  collection,  court 
costs  and  marshal  fees). 

(3)  If  the  overpa3anent  is  compromised 
and  the  compromise  offer  is  equal  to  or 
greater  than  the  amount  of  interest 
administrative  costs  of  collection,  court 
costs  and  marshal  fees,  the  charge 
against  entitlement  will  be  determined 
by- 

(i)  Subtracting  from  the  sum  paid  in 
the  compromise  offer  the  amount 
attributable  to  interest,  administrative 
costs  of  collection,  court  costs  and 
marshal  fees. 

(ii)  Subtracting  the  reamining  amount 
of  the  overpayment  balance  determined 
in  paragraph  [h)(3)(i)  of  this  section  from 
the  amount  of  the  original  overpayment 
(exclusive  of  interest  administrative 
costs  of  collection,  court  costs  and 
marshal  fees), 

(iii)  Dividing  the  result  obtained  in 
paragraph  (h)(3)(ii)  of  this  section  by  the 
amoimt  of  the  original  debt  (exclusive  of 
interest  administrative  costs  of 
collection,  court  costs  and  marshal  fees), 
and 

(iv)  Multiplying  the  percentage 
obtained  in  paragraph  {h)(3)(iii)  of  this 
section  by  the  amount  of  the  entitlement 
otherwise  chargeable  for  the  period  of 
the  original  overpayment 

(Authority:  38  U.S.C.  1671, 1732) 

(i)  Interruption  to  conserve 
entitlement.  An  eligible  person  may  not 
interrupt  a  certified  period  of  enrollment 
for  the  purpose  of  conserving 
entitlement  An  educational  institution 
may  not  certify  a  period  of  enrollment 
for  a  fractional  part  of  the  normal  term, 
quarter  or  semester,  if  the  eligible 
person  is  enrolled  for  the  term,  quarter 
or  semester.  VA  will  make  a  charge 
against  entitlement  for  the  entire  period 
of  certified  enrollment,  if  the  eligible 
person  is  otherwise  eligible  for  benefits, 
except  when  benefits  are  interrupted 
under  any  of  the  following  conditions: 

(1)  Enrollment  is  actually  terminated; 

(2)  The  eligible  person  cancels  his  or 
her  enrollment  and  does  not  negotiate 
an  educational  benefits  check  for  any 
part  of  the  certified  period  of  enrollment 

(3)  The  eligible  person  interrupts  his 
or  her  enrollment  at  the  end  of  any  term, 


quarter,  or  semester  within  the  certified 
period  of  enrollment  and  does  not 
negotiate  a  check  for  educational 
benefits  for  the  succeeding  term, 
quarter,  or  semester. 

(4)  The  eligible  person  requests 
interruption  or  cancellation  for  any 
break  when  a  school  was  closed  during 
a  certified  period  of  enrollment  and  VA 
continued  payments  under  an 
established  policy  based  upon  an 
Executive  Order  of  the  President  or  an 
emergency  situation.  Whether  the 
eligible  person  negotiated  a  check  for 
educational  benefits  for  the  certified 
period  is  immaterial. 

(Authority:  38  U.S.C.  1711) 

(j)  Education  loan  after  otherwise 
applicable  delimiting  date-spouse  or 
surviving  spouse.  VA  will  make  a 
charge  against  the  entitlement  of  a 
spouse  or  surviving  spouse  who  receives 
an  education  loan  pursuant  to 
S  21.4501(c]  of  this  part  at  the  rate  of  1 
day  for  each  day  of  entitlement  that 
would  have  been  used  had  the  spouse  or 
surviving  spouse  been  in  receipt  of 
educational  assistance  allowance  for 
the  period  for  which  the  loan  was 
granted. 

(Authority:  38  U.S.C.  1712) 

3.  In  §  214136  paragraph  (k)(4)  is 
redesignated  as  paragraph  (k)(5). 
paragraph  (k)(l).  and  (k)(2)(vii)  are 
revised  and  paragraphs  (k)(2)(viii)  and 
(k][4)  are  added  to  read  as  follows: 

§  21.4136    Rate*;  educational  assistance 
•llowance;  38  U.S.C.  chapter  34. 

***** 

(k)  Mitigating  circumstances.  (1)  VA 
will  not  pay  benefits  to  any  veteran  for 
a  course  from  which  the  veteran 
withdraws  or  receives  a  nonpunitive 
grade  which  is  not  used  in  computing 
the  requirements  for  graduation  unless — 

(i)  There  are  mitigating  circumstances. 

(ii)  The  veteran  submits  a  description 
of  the  circumstances  in  writing  to  VA 
within  1  year  from  the  date  VA  notifies 
the  veteran  that  he  or  she  must  submit 
the  description  of  the  mitigating 
circumstances,  and 

(iii)  The  veteran  submits  evidence 
supporting  the  existence  of  mitigating 
circumstances  within  one  year  of  the 
date  that  evidence  is  requested  by  VA. 

(2)  •  *  • 

(vli)  Unanticipated  active  duty 
military  service,  including  active  duty 
for  training. 

(viii)  Unanticipated  difficulties  in 
caring  for  the  veteran's  or  eligible 
person's  child  or  children. 

(Authority:  38  U.S.C  1780(a):  Pub.  L  100-689) 
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(4)  In  the  first  instance  of  a 
withdrawal  after  May  31. 1969,  from  a 
course  or  courses  for  which  the  veteran 
received  educational  assistance  under 
either  title  38,  United  States  Code  or 
chapter  106.  title  10,  United  States  Code, 
VA  will  consider  that  mitigating 
circumstances  exist  with  respect  to 
courses  totaling  not  more  than  six 
semester  hours  or  the  equivalent. 
Veterans  to  whom  this  subparagraph 
applies  are  not  submit  to  the  reporting 
requirement  found  in  paragraph  (k)(l)(ii) 
of  this  section. 

(Authority:  38  U.S.C  1780(a)(4):  Pub.  L  100- 
689) 


4.  In  §  21.4137  paragraph  (h)(4)  is 
redesignated  as  paragraph  (h)(5), 
paragraphs  (h)(1),  (h)(2)(vii)  and  the 
introductory  text  of  paragraph  (m), 
paragraphs  (m)(l)  and  (m)(2)(ii)  are 
revised,  and  paragraphs  (h)(2)(viii). 
(h)(4)  and  (m)(3)  are  added  to  read  as 
follows: 

§21.4137    RatM;  •ducational  amtetanc* 
allowafw:*;  38  US.C.  chapter  35. 

***** 

(h)  Mitigating  circumstances.  (1)  VA 
will  not  pay  benefits  to  any  eligible 
person  for  a  course  from  which  the 
eligible  person  withdraws  or  receives  a 
nonpunitive  grade  which  is  not  used  in 
computing  the  requirements  for 
graduation  unless — 

(i)  There  are  mitigating  circumstnaces, 

(ii)  The  eligible  person  submits  a 
description  of  the  circumstances  in 
writing  to  VA  within  1  year  from  the 
date  VA  notifies  the  eligible  person  that 
he  or  she  mifst  submit  the  description  of 
the  mitigating  circumstances,  and 

(iii)  The  eligible  person  submits 
evidence  supporting  the  existence  of 
mitigating  circumstances  within  one 
year  of  the  date  that  evidence  is 
requested  by  VA. 

(2)  *  *  * 

(vii)  Unanticipated  ^tive  duty 
military  service  including  active  duty  for 
training, 

(viii)  Unanticipated  difficulties  in 
caring  for  the  eligible  person's  child  or 
children. 

(Authority:  38  U.S.C.  1780) 

(4)  In  the  first  instance  of  a 
withdrawal  after  May  31, 1989,  from  a 
course  or  courses  for  which  the  eligible 
person  received  educational  assistance 
under  title  38,  United  Slates  Code  or 
under  chapter  106,  title  10,  United  States 
Code,  VA  will  consider  that  mitigating 
circumstances  exist  with  respect  to 
courses  totaling  not  more  than  six 
semester  hours  or  the  equivalent 
Eligible  persons  to  whom  the  provisions 
of  this  subparagraph  apply  are  not 


subject  to  the  reporting  requirement 
foimd  in  paragraph  (h)(l)(ii)  of  this 
section. 

(Authority:  38  U.S.C.  1780(a)(4):  Pub.  L  100- 


(m)  Courses  leading  to  a  secondary 
school  diploma  or  equivalency 
certificate.  The  monthly  rate  of 
educational  assistance  allowance 
payable  to  an  eligible  person  enrolled  in 
a  course  leading  to  a  secondary  school 
diploma  or  equivalency  certificate  shall 
be  as  follows: 

(Authority:  38  U.S.C.  1733;  Pub.  L.  100-689) 

(1)  The  monthly  rate  shall  be  the  rate 
for  institutional  training  stated  in 
paragraph  (a)  of  this  section  if— 

(i)  Either— 

(A)  The  eligible  spouse  or  surviving 
spouse  was  enrolled  in  the  course  on 
October  1, 1980,  and 

(B)  The  eligible  spouse  or  surviving 
spouse  has  remained  continuously 
enrolled  after  October  1, 1980.  in  courses 
leading  to  a  secondary  school  diploma 
or  an  equivalency  certificate;  or 

(ii)  The  educational  assistance 
allowance  payable  to  the  eligible  spouse 
or  surviving  spouse  is  for  education  or 
training  received  after  August  14, 1989. 

(Authority:  38  U.S.C.  1733;  Pub.  L  100-688) 


(2)  *  •  * 

(ii)  The  second  set  of  monthly  rates  is 
the  monthly  rate  for  institutional 
training  found  in  paragraph  (a)  of  this 
section.  See  S  21.3045  of  this  part  for  the 
way  in  which  this  election  affects  the 
charge  against  the  eligible  spouse's  or 
surviving  spouse's  entitlement. 

(3)  The  monthly  rate  of  educational 
assistance  allowance  payable  to  an 
eligible  child  enrolled  in  a  course 
leading  to  a  secondary  school  diploma 
or  equivalency  certificate  shall  be  the 
monthly  rate  for  institutional  training 
stated  in  paragraph  (a)  of  this  section. 
No  educational  assistance  allowance 
shall  be  paid  to  an  eligible  child  for  such 
education  or  training  pursued  before 
August  15. 1969. 

(Authority:  38  U.S.C  1681. 1733;  Pub.  L  96- 
466,  Pub.  L  100-689) 

5.  In  §  21.4200  paragraph  (v)  is  added 
to  read  as  follows: 

S  21.4200    DaflnWens. 

***** 

(v)  "Reservist".  This  term  means  a 
member  of  the  Selected  Reserve  or  a 
member  of  the  National  Guard  or  the  Air 
National  Guard. 

(Authority:  36  U.S.C.  1673(d)) 

6.  In  fi  21.4201  paragraphs  (c)(3)(ii). 
(c)(3)(iv)(cO.  (c)(4)  introductory  text. 


(e)(2)  introductory  text,  (e){2)(i)  and 
(f)(l)(ii)  are  revised  to  read  as  follows: 

§  21.4201    Restrictions  on 
enroliment— percentage  of  students 
receiving  financial  support 


(c)  •  *  • 

(3)  •  •  * 

(ii)  Is  on  or  immediately  adjacent  to  a 
military  base,  or  a  facility  of  the 
National  Guard  (including  the  Air 
National  Guard)  or  the  Selected 
Reserve). 
***** 

tiv)  •  *  * 

(d)  In  the  case  of  a  course  offered  on 
or  immediately  adjacent  to  a  facility  of 
the  National  Guard  or  the  Selected 
Reserve,  members  of  the  National 
Guard,  members  of  the  Selected  Reserve 
and  their  dependents. 

(4)  The  provisions  of  paragraph  (a)  of 
this  section  generally  do  not  apply  to  a 
course  when  the  total  number  of 
veterans,  eligible  persons,  and  reservists 
receiving  assistance  under  chapters  30. 
31.  32.  34.  35  and  36,  title  38.  United 
States  Code,  and  chapter  106,  tide  10.      I 
United  States  Code,  who  are  enrolled  in 
the  educational  institution  offering  the 
course,  equals  35  percent  or  less  of  the 
total  student  enrollment  at  the 
educational  institution  (computed 
seaprately  for  the  main  campus  and  any 
branch  or  extension  of  the  institution). 
However,  the  provisions  or  paragraph 
(a)  of  this  section  will  apply  to  such  a 
course  when — 

(Authority:  38  U.S.C.  1673(d);  Publ.  L  98-S2S, 
Pub.  L.  100-689)  18, 1988) 

•         •         •         •         « 

(e)  •  •  • 

(2)  Assigning  students  to  each  part  of 
the  ratio.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 
sectiori.  the  following  students  wrill  be 
considered  to  be  nonsupported  provided 
the  VA  is  not  furnishing  them  with 
educational  assistance  under  title  38. 
United  States  Code  or  under  chaper  106. 
title  10.  United  States  Code. 

(i)  Students  who  are  not  veterans  or 
reservists,  and  are  not  in  receipt  of 
instuttional  aid. 

(Authority:  38  U5.C.  1673(d);  Pub.  L  98-525, 
Pub.  L  100-689) 

***** 

w  *  *  *  v 

(1)  •  *  • 

(ii)  Until  such  time  as  the  total  number 
of  veterans,  eligible  persons  and 
reservists  receiving  assistance  under 
chapters  30,  31,  32,  34,  35,  or  36,  title  38, 
United  States  Code,  or  chapter  106,  tide 
1(X  United  States  Code,  who  are  enrolled 
in  the  educational  institution  offering 
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the  course,  equals  more  than  35  percent 
of  the  total  student  enrollment  at  the 
educational  institution  (computed 
separately  for  the  main  campus  and  any 
branch  or  extension  of  the  institution). 
At  that  time  the  procedures  contained  in 
paragraph  (f)(2)  of  this  secdon  shall 
apply. 

(Authority:  38  U.S.C  1673(d)U»ub.  L  98-525. 
Pub.  L  100-989) 

7.  In  §  21.4236  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

S  21.4236    Special  supplemental  assistance 

(tutorial). 

•        •        ♦        *        • 

(c)  Educational  assistance  allowance. 
In  additional  to  payment  of  education 
assistance  allowance  at  the  monthly 
rates  specifled  in  §  21.4136  or  S  21.4137 
of  this  part.  VA  will  authorize  the  cost  of 
the  tutorial  assistance  in  an  amount  not 
tgo  exceed  $100  per  month  effective 
Novemberr  18. 1988. 

(Authority:  38  US.C  1692(b):  Pub.  L  91-219. 
Pub.  L  92-540,  Pub.  L  93-508,  Pub.  L  94-502. 
Pub.  L  95-202,  Pub.  L  99-466,  Pub.  L  98-543, 
Pub.  L  100-689] 

(d)  Entitlement  charge.  VA  will  make 
no  charge  against  the  period  of  the 
veteran's  cntitiement  as  computed  under 
9  21.1041  of  Jftul  part  or  the  eligible 
person's  ent^lement  as  computed  under 
S  21.3044  of  this  part.  Special 
supplemental  assistance  provided  undee 
this  section  will  not  exceed  a  maximum 
of  $1,200  effective  November  18. 1988. 

(Authority:  38  U.S.C.  1690, 1692, 1693;  Pub.  L 
91-219.  Pub.  L  03-508.  Pub.  L  94-502,  Pub.  L 
94-202,  Pub.  L  96-466.  Pub.  L  96-543,  Pub.  L 
100-689) 

8.  In  §  21.4237  die  section  heading,  the 
introductory  texttS  paragraph  (a),  and 
paragraph  (d)  are  revised  to  read  as 
follows: 

S  21.4237    Special  assistant  for  tfw 
educationally  disadvantaged-chapter  35. 

(a)  Enrollment  VA  may  approve  the 
enrollment  of  an  eligible  spouse  or 
surviving  spouse  in  an  appropriate 
course  or  courses  at  the  secondary 
school  level  in  a  State.  After  August  14, 
1989,  VA  may  approve  the  enrollment  of 
an  eligible  child  in  an  appropriate 
course  or  courses  at  the  secondary 
school  level  in  a  State.  This  approval 
may  be  made  only  if  the  eligible 
person — 

(Authority:  38  U.S.C  1691, 1733;  Pub.  L  100- 
689) 

(d)  Entitlement  charge.  The  provisions 
of  §  21.3045  of  this  part  will  determine 
whether  VA  will  make  a  charge  against 
the  period  of  the  entidement  of  the 
eligible  person  because  of  enrollment  in 


coruses  under  the  provisions  of  this 
section. 

(Authority;  38  U.S.C.  1733;  Pub.  L  92-540, 
Pub.  L  96-466,  Pub.  L  100-689) 

§21.4252    [Removed] 

9.  In  S  21.4252,  paragraph  (f)  is 
removed  and  reserved. 
[FR  Doc.  89-28983  Filed  11-16-89;  8:45  am] 

BILLWG  CODE  8320-01-II 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 

38  CFR  Part  21 
RIN  290O-AE10 

Reservists  Education;  Implementation 
of  the  Veterans'  Benefits  improvement 
and  Heaith-Care  Authorization  Act  of 
1986 

AGENCY:  Department  of  Veterans 
Affairs,  Department  of  Defense  and 
Department  of  Transportation. 
ACTION:  Proposed  regulations. 

summary:  The  Veterans'  Benefits 
Improvement  and  Health-Care 
Authorization  Act  of  1986  contains 
several  provisions  which  affect  the 
administration  of  educational  assistance 
for  members  of  the  Selected  Reserve. 
The  effect  of  these  provisions  is  to 
change  the  way  in  which  the 
Department  of  Veterans  Affairs  (VA) 
must  measure  certain  courses  which  do 
not  lead  to  a  standard  college  degree;  to 
add  a  requirement  that  certain  reservists 
be  counseled  before  choosing  a  program 
of  education;  and  make  a  change 
concerning  nonduplication  of  Federal 
programs.  This  proposal  also  contains 
two  minor  changes  required  by  the 
Veterans'  Benefits  and  Programs 
Improvement  Act  of  1988  pertaining  to 
elimination  of  the  180  days  service 
requirement  and  less  than  half-time 
training.  Other  amended  regulations 
resulting  from  the  Veterans'  Benefits 
and  Programs  Improvement  Act  of  1988 
and  dealing  with  the  education 
programs  the  Department  of  Veterans 
Affairs  administers  will  be  proposed 
separately. 

DATES:  Comments  must  be  received  on 
or  before  December  18, 1989.  Comments 
will  be  available  for  public  inspection 
until  December  27, 1989.  It  is  proposed 
that  the  effective  date  of  the 
amendments  to  §  21.7540la)  and 
S  21.7672  (b)  Uirough  (f),  like  die 
provisions  of  law  they  implement,  be 
made  retroactively  effective  on 
November  18, 1988.  It  is  proposed  that 
the  effective  date  of  all  other 
amendments,  like  the  provisions  of  law 


they  implement,  be  made  retroactively 
effective  on  October  28. 1986. 

ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  All  written  comment-  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address,  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  untd 
December  27, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

William  G.  Susling,  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Department  of  Veterans  Benefits,  (202) 
233-2092 

SUPPLEMENTARY  INFORMATION:  Several 
regulations  are  amended  in  order  to 
implement  provisions  of  the  Veterans' 
Benefits  Improvement  and  Health-Care 
Authorization  Act  of  1986  (Pub.  L  99- 
576).  Two  sections  are  amended  in  order 
to  implement  provisions  of  the  Veterans' 
Benefits  and  Programs  Improvement  Act 
of  1988  (Pub.  L  100-689).  These 
provisions  affect  the  measurement  of 
certain  courses  which  do  not  lead  to  a 
standard  college  degree.  In  many  cases 
this  will  result  in  an  increase  in  the 
monthly  benefit  payable  to  reservists 
enrolled  in  these  courses.  The  provisions 
also  prohibit  receipt  of  benefits  under 
two  or  more  of  the  education  programs 
administered  by  VA.  This  will  result  in  a 
sharp  reduction  in  benefits  to  a  few 
reservists  who  are  also  veterans. 

The  Department  of  Veterans  Affairs, 
the  Department  of  Defense,  and  the 
Department  of  Transportation  find  that 
good  cause  exists  for  making  these 
regulations,  like  the  sections  of  the  law 
they  implement,  retroactively  effective 
on  October  28, 1986.  To  achieve  the 
maximum  benefit  of  this  legislation  for 
the  affected  individuals,  it  is  necessary 
to  implement  these  provisions  of  law  as 
soon  as  possible.  A  delayed  effective 
date  would  be  contrary  to  statutory 
design;  would  complicate  adminis^ation 
of  these  provisions  of  law;  and  might 
result  in  denial  of  a  benefit  to  a  reservist 
who  is  entiUed  by  law  to  it  or  in  the 
granting  of  a  benefit  to  a  reservist  who 
is  not  entiUed  to  it. 

The  Department  of  Veterans  Affairs, 
the  Department  of  Defense,  and  the 
Department  of  Transportation  have 
determined  that  these  proposed 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291. 
entided  Federal  Regidation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
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not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs,  the 
Secretary  of  Defense,  and  the  Secretary 
of  Transportation  have  certified  that 
these  proposed  regulations,  if 
promulgated,  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  anaylses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  a^ect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e..  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

A  Catalog  of  Federal  Domestic  Assistance 
number  for  the  program  affected  by  these 
regulations  is  12.609. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Aproved:  July  21, 1989. 
Edward  ).  Derwinski. 
Secretary  of  Veterans  Affairs. 

Dated:  August  11. 1989. 

A.V.  Conte. 

Acting  Principal  Deputy,  Assistant  Secretary 
for  Reserve  Affairs.  Department  of  Defense. 

Dated:  October  18. 1989. 
John  N.  Faigle, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief  Office 
of  Readiness  and  Reserve. 

38  CFR  part  21  Vocational 
Rehabihtation  and  Education,  is 
proposed  to  be  amended  as  follows: 

1.  In  S  21.7540,  paragraph  (a)(4]  and 
(a](5]  and  paragraph  (b]  and  the 
authority  citations  for  paragraph  (a)  and 
paragraph  (b)  are  revised  and  paragraph 
(c)  and  its  authority  citation  are  added 
to  read  as  follows: 

S  21.7540    Eligibility  for  educational 
assistance. 

(a)  *  *   * 

(4)  Is  participating  satisfactorily  in  the 
Selected  Reserve;  and 


(5)  Has  not  elected  to  have  his  or  her 
service  in  the  Selected  Reserve  credited 
toward  establishing  eligiblity  to  benefits 
provided  under  38  U.S.C.  Chapter  30. 

(Authority:  38  U.S.C.  1433(c),  10  U.S.C.  2132; 
Pub.  L.  98-^25.  Pub.  L  99-576,  Pub.  L  100-689) 

(b)  Limitations  on  establishing 
eligibility.  (1)  An  individual  must  elect 
whether  or  not  he  or  she  wishes  service 
in  the  Selected  Reserve  to  be  credited 
towards  establishing  eligibility  under  38 
U.S.C.  chapter  30  or  under  10  U.S.C. 
Chapter  106  when — 

(i)  The  individual  is  a  reservist  who  is 
eligible  for  basic  educational  assistance 
provided  under  38  U.S.C.  1412.  and  has 
established  eligibility  to  that  assistance 
partially  through  service  in  the  selected 
Reserve,  or 

(ii)  The  individual  is  a  member  of  the 
National  Guard  or  Air  National  Guard 
who  has  established  eligibility  for  basic 
educational  assistance  provided  under 
38  U.S.C.  1412  through  activation  under 
a  provision  of  law  other  than  32  U.S.C 
316,  502,  503,  504  or  505  followed  by 
service  in  the  Selected  Reserve. 

(2)  A  reservist  may  revoke  his  or  her 
election  provided  he  or  she  has  not 
negotiated  a  check  for  benefits  under 
either  38  U.S.C.  chapter  30  or  10  U.S.C. 
chapter  106  after  the  date  of  the  election. 
Once  the  reservist  has  negotiated  a 
check  imder  either  chapter,  the  election 
is  irrevocable. 

(Authority:  38  U.S.C.  1433(c).  10  U.S.C  2132; 
Pub.  L  98-525.  99-576) 

(c)  Dual  eligibility.  An  individual  who 
has  established  eligibility  for  basic 
educational  assistance  under  38  U.S.C 
chapter  30  solely  through  service  on 
active  duty  may  establish  eligibility  for 
educational  assistance  under  10  U.S.C 
chapter  106  by  meeting  the  requirements 
of  paragraph  (a)  of  this  section. 

(Authority:  10  U.S.C.  2132(d),  2134:  Pub.  L  98- 
525) 

2.  In  §  21.7600,  paragraphs  (b)  and  (d) 
and  their  authority  citations  are  revised 
to  read  as  follows: 

S  21.7600    Counseling. 

•        tk        *        *        • 

(b)  Required  counseling.  (1)  In  any 
case  in  which  the  Department  of 
Veterans  Affairs  has  rated  the  reservist 
as  being  incompetent,  the  reservist  must 
be  counseled  before  selecting  a  program 
of  education.  The  requirement  that 
counseling  be  provided  is  met  when — 

(i)  The  reservist  has  had  one  or  more 
personal  interviews  with  the  counselor, 

(ii)  The  counselor  and  the  reservist 
have  jointly  developed 
recommendations  for  selecting  a 
program  of  education;  and 


(iii)  The  counselor  has  reviewed  the 
recommendations  with  the  reservist 

(2)  The  veteran  may  follow  the 
recommendations  developed  in  the 
course  of  counseling,  but  is  not  required 
to  do  so. 

(3)  The  Department  of  Veterans 
Affairs  will  take  no  further  action  on  a 
reservist's  application  for  assistance 
under  this  chapter  when  he  or  she — 

(i)  Fails  to  report  for  counseling; 

(ii)  Fails  to  cooperate  in  the 
counseling  process;  or 

(iii)  Does  not  complete  counseling  to 
the  extent  required  under  paragraph 
(b)(1)  of  this  section. 

(Authority:  10  U.S.C.  2138(b).  38  U.S.C.  1683; 
Pub.  L  98-525,  Pub.  L  99-576) 
***** 

(d)  Provision  of  counseling.  The 
Department  of  Veterans  Affairs  shall 
provide  counseling  as  needed  for  the 
purposes  identified  in  paragraphs  (a) 
and  (c)  of  this  section  upon  request  of 
the  reservist.  In  addition,  the 
Department  of  Veterans  Affairs  shall 
provide  counseling  as  needed  for  the 
purpose  identified  in  paragraph  (b)  of 
this  section  following  the  reservist's 
request  for  counseling,  the  reservist's 
initial  application  for  benefits  or  any 
communication  from  the  reservist  or 
guardian  indicating  that  the  reservist 
wishes  to  change  his  or  her  program. 
The  Department  of  Veterans  Affairs 
shall  take  appropriate  steps  (including 
individual  notification  where  feasible) 
to  acquaint  reservists  with  the 
availability  and  advantages  of 
counseling  services. 

(Authority:  10  U.S.C.  2136(b);  38  U.S.C.  1863; 
Pub.  L.  98-525.  Pub.  L  99-576) 

3.  Section  21.7603  is  revised  to  read  as 
foilows: 

§  21.7603    Travel  expenses. 

The  Department  of  Veterans  Affairs 
will  not  pay  for  any  costs  of  travel  to 
and  from  the  place  of  counseling  for 
anyone  who  requests  counseling  under 
10  U.S.C.  chapter  106  or  for  whom 
counseling  is  required  under  that 
chapter. 

(Authority:  38  U.S.C.  Ill) 

4.  In  S  21.7642,  paragraph  (a)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

§  2 1 .7642    Nonduplication  of  educational 
assistance. 

(a)  Payments  of  educational 
assistance  shall  not  be  duplicated.  A 
reservist  is  barred  from  receiving 
educational  assistance  concurrendy 
under  10  U.S.C.  chapter  106  and  any  of 
the  follo%ving  provisions  of  law — 

(1)  38  U.S.C.  ch.  3a 
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(2)  38  U.S.C.  ch.  31. 

(3)  38  V&C.  ch.  32, 

(4)  38  U.S.C.  ch.  34, 

(5)  38  U.S.C.  ch.  35. 

(6)  10  U.S.C.  ch.  107. 

(7)  Section  903  of  the  Department  of 
Defense  Authorization  Act.  1981,  or 

(8)  The  Hostage  Relief  Act  of  1980. 

(Authority:  38  U.S.C.  1433(a),  1781(b).  1795; 
Pub.  L  98-526,  Pub.  99-S76) 


921.7670    [Amended] 

5.  In  S  21.7670,  paragraph  (e)  is 
removed  and  reserved. 

6.  Section  21.7672  is  revised  to  read  as 
follows: 

S  21.7672    Ueaeurement  of  coarses  not 
leading  to  a  standard  coliege  degree. 

(a)  Ovenriew.  (1)  Courses  not  leading 
to  a  standard  college  degree  may  be 
measured  on  either  a  clock-hour  basis, 
or  a  credit-hour  basis  or  a  combination 
of  both.  Factors  which  the  Department 
of  Veterans  Affairs  must  include  in 
determining  the  proper  basis  for 
measurement  include  whether  the 
courses  are  accredited;  whether  the 
course  could  be  credited  toward  a 
standard  college  degree;  and  whether 
the  course  is  offered  on  a  standard 
quarter  or  semester-hour  basis. 

(2)  In  determining  which  is  the  correct 
basis  for  measuring  a  reservist's 
enrollment,  the  Department  of  Veterans 
Affairs  will  first  examine  whether 
credit-hour  measurement  is  appropriate, 
as  provided  in  paragraph  (b)  of  this 
section,  or  if  requested  by  the 
educational  institution,  paragraph  (c)  of 
this  section. 

(3)  If  it  is  not  appropriate  to  measure  a 
reservist's  courses  on  a  credit-hour 
basis,  the  Department  of  Veterans 
Affairs  will  use  the  provisions  of 
paragraph  (d)  of  this  section  to  examine 
whether  a  combination  of  credit-hour 
and  clock-hour  measurement  may  be 
used. 

(4)  If  it  is  appropriate  neither  to 
measure  the  reservist's  enrolhnent  on  a 
credit-hour  basis  nor  on  a  combination 
of  credit  hours  and  clock  hours,  the 
Department  of  Veterans  Affairs  will 
measure  the  enrollment  on  a  clock-hour 
basis  as  described  in  paragraphs  (e)  and 
(f)  of  this  section. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C 
1788(b);  Pub.  L  9&-576) 

(b)  Credit-hour  measurement — 
standard  method.  (1)  The  Department  of 
Veterans  Affairs  will  measure  a 
reservist's  enrollment  in  a  course  not 
leading  to  a  standard  college  degree  on 
a  credit-hour  basis  whenever  all  the 
conditions  listed  in  this  paragraph  are 
met 


(i)  The  reservist  is  enrolled  in  a  course 
wliich — 

(A)  Is  offered  daring  the  school  year 
by  a  liilly  accredited  institution  of  higher 
learning  in  residence  on  a  standard 
quarter-  or  semester-hour  basis,  and 

(B]  Is  approved  pursuant  to  38  U.S.C. 
1775. 

(ii)  A  majority  of  the  total  credits 
required  for  the  course  is  derived  from 
unit  courses  or  subjects  offered  by  that 
institution  of  higher  learning  as  part  of  a 
course,  approved  pursuant  to  38  U.S.C. 
1775,  leading  to  a  single  standard  college 
degree. 

(2)  When  all  the  conditions  of 
paragraph  (b)(1)  of  this  section  are  met 
the  Department  of  Veterans  Affairs 
wUl— 

(i)  Measure  the  reservists's  enrollment 
in  the  same  manner  as  collegiate 
undergraduate  courses  are  measured  in 
S  21.7670(a).  (b).  (c)  of  this  part 

(ii)  Apply  the  provisions  of— 

(A)  Section  21.4272(e)  of  this  part  and 
measure  those  courses  as  though  they 
were  undergraduate  courses  using  the 
"normal  method",  when  appropriate; 

(B)  Section  21.4272(f)  of  this  part  if  one 
or  more  of  the  reservist's  courses  have 
insufficient  standard  class  sessions;  and 

(C)  Section  21.4272(g)  of  this  part  if 
one  or  more  of  the  reservist's  courses 
are  offered  during  a  nonstandard  term. 

(Authority:  10  U.S.C  2136(b).  38  liSC  1788; 
Pub.  L  9fr-576) 

(c)  Credit-hour  measurement — 
alternate  method.  Even  though  courses 
not  leading  to  a  standard  college  degree 
do  not  qualify  for  credit-hour 
measurement  as  provided  in  paragraph 
(b)  of  this  section,  an  educational 
institution  offering  courses  not  leading 
to  a  standard  college  degree  may 
measure  those  courses  on  a  quarter-  or 
semester-hour  basis  as  indicated  for 
collegiate  courses  in  §  21.7670  of  this 
part  provided — 

(1)  The  academic  portions  of  the 
courses  require  outside  preparation  and 
are  measured  on  a  minimum  of  50 
minutes  net  of  instruction  per  week  for 
each  quarter  or  semester  hour  of  credit. 

(2)  The  laboratory  portions  of  the 
courses  are  measured  on  a  minimum  of  2 
hours  of  attendance  per  week  for  each 
quarter  or  semester  hour  of  credit 

(3)  The  shop  portion  of  the  courses  are 
measured  on  a  minimum  of  3  hours  of 
attendance  per  week  for  each  quarter  or 
semester  hour  of  credit  Not  more  than  2 
hours  rest  period  shall  be  allowed  per 
week  for  courses  in  which  shop  practice 
is  an  integral  part  of  full-time  courses; 
m  hours  for  three-quarter-time  courses 
of  16-21  clock  hours;  1  hour  for  one-half- 
time  courses  of  11-15  clock  hours;  y4 
hotus  for  less  than  one-half-time  courses 
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of  6-10  clock  hours;  and  no  jest  periods 
shall  be  allowed  for  other  less  than  one- 
half-time  courses  of  0-5  dock  hours. 
(4)  In  no  event  shall  the  conrses  be 
considered  full-time  training  when  less 
than  22  hours  per  week  of  attendance  is 
required. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1788; 
Pub.  L  98-525) 

(d)  Mixed  credit-hour  and  clock-hour 
measurement.  (1)  When  a  course  not 
leading  to  a  standard  college  degree  in 
i^ch  the  veteran  is  enrolled  cannot 
qualify  for  credit-hour  measurement 
under  either  paragraph  (b)  or  (c)  of  this 
section,  the  Department  of  Veterans 
Affairs  will  measure  the  course  on  a 
combined  clock-hour  and  credit-hour 
basis  when  the  provisions  of  this 
paragraph  are  met 

(i)  The  course  in  which  the  reservist  is 
enrolled — 

(A)  Is  offered  by  an  institution  of 
higher  learning,  and 

(B)  Does  not  lead  to  a  standard 
college  degree;  and 

(ii)  The  institution  of  higher  learning 
requires  as  part  of  the  reservist's 
program  of  education  one  or  more  unit 
subjects  for  which  credit  is  granted 
toward  a  standard  college  degree;  and 

(2)  The  Department  of  Veterans 
Affairs  will  apply — 

(i)  The  provisions  of  S  21.7870(a),  (b) 
and  (c)  of  this  part  and  the  provisions  of 
S  21.4272(e).  (f)  and  (g)  of  this  part, 
where  appropriate,  to  the  portion  of  the 
reservist's  enrollment  consisting  of  the 
luiit  subject  or  subjects  described  in 
paragraph  (d)(l)(ii)  of  this  section 
measured  on  a  credit-hour  basis,  and 

(ii)  TTie  provisions  of  paragraph  (d)  of 
this  section  to  the  portion  of  the 
reservist's  enrollment  which  is  being 
measured  on  a  clock-hour  basis. 

(3)  For  a  reservist  enrolled  in  a  school 
where  12  credit  hours  are  normally  full- 
time,  and  where  the  courses  which  must 
be  measured  on  a  clock -hour  basis 
would  normally  require  18  clock  hours 
net  instruction  because  the  course  is 
accredited  and  theory  and  class 
instruction  predominate  as  provided  in 
paragraph  {f)(2)  of  this  section,  the 
Department  of  Veterans  Affairs  will 
measure  enrollment  as  provided  in  the 
following  table.  Clock  hours  in  the  table 
include  customary  intervals  not  to 
exceed  10  minutes  between  classes. 
Shop  practice  and  rest  periods  are 
excluded.  Supervised  instruction  periods 
in  schools'  shops  and  the  time  involved 
in  field  trips  and  individual  and  group 
instruction  may  be  included  in 
computing  the  dock -hour  requirements. 
Credit  hours  in  this  table  refer  to  credit 
hours  pursued  during  a  semester  or 
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quarter  as  defined  in  S  21.4200(b]  of  this 
part.  If  the  semester  or  quarter  hour  is 
not  one  which  meets  the  defmition  of 
S  21.4200(b)  of  this  part,  before  using  the 
table  the  Department  of  Veterans 


Affairs  will  convert  the  credit  hours 
being  pursued  by  the  reservist  to 
-scquivalent  credit  hours  using  the 
procedure  found  in  $  21.4272(g)  of  this 
part.  If  there  are  insufflcient  class 


sessions  to  support  the  credit  hours  in 
which  the  reservist  is  enrolled,  the  VA 
will  use  the  class  sessions  as  a  basis  for 
measurement  as  described  in 
S  21.4272(f)(2)  of  this  part. 


Credtt  hour  enrollment 

Minimum  necessary  dock  hour  enrollment— (12  credit  hours  and  18  ctock  hours  are  full  time) 

FuNtime 

Three-fourth  time 

One-half  time 

Less  than  H  time 

1  credit  hour 

16  or  more  ctock  hours  net 
instruction. 

15  dock  hours  net  instruc- 
tion. 

13  or  14  dock  hours  net 
instruction. 

12  ckx*  hours  net  instruc- 
tnn. 

10  dock  hours  net  instruc- 
tion. 

9  dock  hours  net  instruc- 
tion. 

7  dock  hours  net  instruc- 
txxi. 

6  dock  hours  net  instnjc- 
tton. 

4  dock  hours  net  instnjc- 
tk>n. 

3  dock  hours  net  Instruc- 
tkxi. 

1  dock  hour  net  instructkxt... 

11-15  dock  hours  net  in- 
struction. 

10-14  dock  hours  net  in- 
siiuctkyi. 

9-12  dock  hours  net  in- 
structioa 

7-11  dock  hours  net  irv 
structton. 

6-9  dock  hours  net  instruc- 
tton. 

4-8  dock  hours  net  instruc- 
tioa 

3-8  dock  hours  net  instruc- 
tkxt 

1-6  dock  hours  net  instruc- 
tion. 

0-3  dock  hours  net  instruc- 
tion. 

0-2  dock  hours  net  instruc- 
tion. 

0  dock  hours 

7-10  dock  hours  net  in- 
structwn. 

6-9  dock  hours  net  instruc- 
twn. 

4-8  clock  hours  net  instruc- 
tion. 

3-6  dock  hours  net  instruc- 
tkyi. 

1-5  dock  hours  net  instruc- 
tion. 

0-3  dock  hours  net  Instruc- 
tion. 

0-2  dock  hours  net  instruc- 
tion. 

0  dock  hours  net  instruc- 
twn. 

Not  applicable 

0-6  dock  hours. 
0-5  dock  hours. 
0-3  dock  hours. 
0-2  dock  hours. 
Odock  hours. 
r4ot  applicable. 
Not  applk^ble. 
Not  app«k:able. 
Not  applk»ble. 
Not  applicable. 
Not  appUcable. 

2  credit  hours 

3  credH  hours 

4  credit  hours _ 

5  credh  hours . 

6  credit  hours.- _ „.    „_ 

7  credit  hours 

8  credit  hours..- „ 

9  credit  hours _ _ 

10  credit  hours 

Not  applicable 

1 1  credit  hours    „ 

Nnt  nnnlirahlA 

(4)  For  a  reservist  enrolled  in  a  school 
where  12  credit  hours  are  normally  full- 
time,  and  where  the  courses  which  must 
be  measured  on  a  clock-^our  basis . 
would  normally  require  22  clock  hours 
net  instruction  because  the  course  is 
accredited  and  shop  practice 
predominates  as  provided  in  paragraph 
(f)(1)  of  this  section,  the  Department  of 
Veterans  Affairs  will  measure 


enrollment  as  provided  in  the  following 
table.  Supervised  study  is  excluded  from 
the  clock  hours  included  in  this  table. 
Credit  hours  in  this  table  refer  to  credit 
hours  pursued  during  a  semester  or 
quarter  as  defined  in  §  21.4200(b)  of  this 
part.  If  the  semester  or  quarter  is  not  one 
which  meets  the  definition  of 
§  21.4200(b)  of  this  section,  before  using 
the  table,  the  Department  of  Veterans 


Affairs  will  convert  the  credit  hours 
being  pursued  by  the  reservist  to 
equivalent  credit  hoiu^  using  the 
procedure  foimd  in  fi  21.4272(g)  of  this 
part.  If  there  are  insufficient  class 
sessions  to  support  the  credit  hours  in 
which  the  reservist  is  enrolled,  the  VA 
will  use  the  class  sessions  as  a  basis  for 
measurement  as  described  in 
§  21.4272(f)(2)  of  this  part. 


Credit  hour  enrolbnent 


1  credit  hour 

2  credit  hours 

3  credit  hours , 

4  credit  hours 

5  credit  hours _ 

6  credit  hours 

7  credit  hours 

8  credit  hours „. 

9  credit  hours  ........ 

10  credit  hours 


Minimum  necessary  dock  hour  enrollment— <1 2  clock  hours  and  22  credit  hours  are  full  time) 


Full  time 


20  Of  more  clock  hours  attend- 

arx»  with  not  more  than  2V4 

hours  period  allowance. 
18  dock  hours  attendance  with 

not  more  than  2  hours  rest 

period  allowance. 
16  dock  hours  attendance  with 

not  more  than  1%  hours  rest 

period  allowance. 
15  clock  hours  attendance  with 

not  more  than  1%  hours  rest 

period  allowance. 
13  clock  hours  attendance  with 

not  more  than  1  Vt  hours  rest 

period  allowance. 
11  dock  hours  attendance  with 

not  more  tfian  I'/*  hours  rest 

period  allowance. 
9  clock  hours  attendance  with 

not   more   ttian    1    hour   rest 

period  allowance. 
7  dock  hours  attendance  with 

not  more  than  V«  hour  rest 

period  alk>wance. 
5  dock  hours  attendance  with 

not  more  ttian   W  hour  rest 

period  allowance. 
4  dock  hours  attendance  with 

not  more  ttwn   W  hour  rest 

period  allowance. 


Three-fourth  time 


14-19  dock  hours  attertdance 

with  not  more  ttian  IVi  hours 

rest  perkxj  allowance. 
12-17  dock  hours  attendance 

with  not  more  ttian  1  Vi  hours 

rest  period  allowance. 
11-15  clock   hours  attendance 

with  not  more  tt»n  1  Vt  iKMjrs 

rest  penod  allowance. 
9-14    clock    hours    attendance 

with  not  more  ttwn  1  Vt  hours 

rest  period  allowance. 
7-12    dock    hours    attendance 

with  not  more  ttian  1  hour  rest 

period  allowance. 
5-10    dock    hours    attendance 

with  not  more  than  %  hour 

rest  period  allowance. 
3-8  dock  hours  attendance  *»ith 

not  more  than   Vi  hour  rest 

period  allowance. 
2-6  dock  hours  attendarx^e  with 

not  more  than   Vi  hour  rest 

penoo  alkjwance. 
0-4  dock  hours 


0-3  dock  hours... 


One-half  time 


9-13    dock    hours    attendance 

with  not  more  than  1  hour  rest 

period  allowance. 
7-1 1    clock    hours    attendance 

with  not  more  than  %  hour 

rest  period  allowance. 
5-10    clock    hours    attendance 

with  not  more  than  %  hours 

rest  p>ehod  allowance. 
4-8  clock  hours  attendance  with 

not  more  than   '/i   hour  rest 

period  allowance. 
2-6  clock  hours  attendance  with 

not  more  than   'A   hour  rest 

period  allowance. 
0-4  clock  hours 


0-2  clock  t>ours 


0-1  clock  hour 


Not  applicable 


Not  applk:able 


Less  than  Vt  time 


0-6  dock  hours  attendance  with 

not  more  than   Vi  hour  rest 

period  allowance. 
0-6  dock  hours  attendance  with 

not  more  ttian   V*  hour  rest 

penod  allowance. 
0-4  clock  hours  attendance  with 

not  more  than  V*  tioucs  rest 

period  alk>wance. 
0  ckxjk  hours. 


Odock  hours. 


II 
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Crecfit  hour  enrollment 

Minlrnum  iw)eaury  dod[  hotf  «)MHiMnt--(l2  dock  hours  and  22  cwdll  hours  are  M  «me) 

Fi««me 

Three-fourlh  6me 

Or)e-haHtinM 

Lass  ttwv  Vi  tinw 

llcredH  hours 

2  dock  hours  alterxtance  with 
not  more  than   V<i  hour  rest 
period  aRowrance. 

0-1  dodt  twur 

Notappicable 

(5)  The  Department  of  Veterans 
Affairs  will  measure  an  enrollment  as 
provided  in  this  paragraph  when  the 
provisions  of  paragraph  (d)(1)  of  this 
section  apply  to  the  enrollment,  but 
neither  the  provisions  of  paragraphs 
(d)(3)  nor  (d)(4)  of  this  section  apply. 
This  may  occur  when  either  the  courses 
which  must  be  measiu-ed  on  a  clock- 
hour  basis  normally  require  neither  16 
clock  hours  attendance  nor  22  clock 
hours  net  instruction,  or  12  credit  hours 
are  not  normally  full-time  at  the  school 
or  both.  Credit  hours  in  this  paragraph 
refer  to  credit  hours  pursued  during  a 
semester  or  quarter  as  defined  in 
S  21.4200(b)  of  this  part  If  die  semester 
or  quarter  is  not  one  which  is  defined  in 
S  21.4200(b)  of  diis  part,  before  using  the 
procedtu^  in  this  paragraph  the  VA  will 
convert  the  credit  hours  being  pursued 
by  the  reservist  to  equivalent  credit 
hours  using  the  procedure  found  in 
S  21.4272(g)  of  this  part.  If  diere  are 
insufficient  class  sessions  to  support  the 
credit  hours  in  which  the  reservist  is 
enrolled,  the  Department  of  Veterans 
Affairs  will  use  the  class  sessions  as  a 
basis  for  measurement  as  described  in 
§  21.4272(0(2)  of  this  part  The 
Department  of  Veterans  Affairs  will — 

(i)  Divide  the  number  of  credit  hours 
in  which  the  reservist  is  enrolled  by  the 
number  of  credit  hours  normally 
considered  full  time,  three-quarter  time, 
and  one-half  time  at  the  school; 

(ii)  Multiply  the  percentages 
determined  in  paragraph  (d)(5)(i)  of  this 
section  by  the  number  of  clock  hours  of 
attendance  or  net  instruction,  as 
appropriate,  which  paragraph  (e)  or  (f). 
respectively,  of  this  section  requires  for 
each  training  time; 

(iii)  Subtract  the  result  determined  in 
paragraph  (d}(5)(ii)  of  this  section  from 
the  minimum  number  of  clock  hours  of 
attendence  or  net  instruction,  as 
appropriate,  which  paragraph  (e)  or  (f) 
of  this  section,  respectively,  requires  for 
each  training  time  (rounding  to  the 
nearest  clock  hour  and  dropping 
fractions  of  une-haK  hour  to  the  next 
lower  clock  hour).  Negative  numbers 
will  be  changed  to  zero. 

(iv)  Multiply  the  length  of  time  (if  any) 
provided  in  paragraph  (f)  of  this  section 
for  a  rest  period  allowance  by  the 
percenter  determined  in  paragraph 
(dKSKi]  of  this  section; 


(v)  Subtract  the  length  of  time 
determined  in  paragraph  (d)(5)(iv)  of 
this  section  from  the  length  of  time 
determined  in  paragraph  (f)  of  this 
section  for  a  rest  period  allowance 
(rounding  to  the  nearest  quarter-hour 
and  dropping  fractions  of  7Vk  minutes  to 
the  next  lower  quarter-hour);  and 

(vi)  Measure  the  enrollment  on  the 
basis  of  the  greatest  training  time 
permitted  by  the  number  of  clock  hours 
in  which  the  reservist  is  enrolled  and  the 
length  of  his  or  her  rest  period 
allowance. 

(Authority:  38  U.&C  17B8(e):  Pub.  L  89-^576) 

(e)  Nonaccredited-clock  hour 
measurement.  If  after  having  examined 
the  courses  in  which  a  reservist  is 
enrolled  the  Department  of  Veterans 
Affairs  concludes  that  the  reservist's 
enrollment  qualifies  neither  for  credit- 
hour  measurement  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section  nor 
for  a  combination  of  credit-hour  and 
clock-hour  measurement  as  provided  In 
paragraph  (d)  of  this  section,  the 
Department  of  Veterans  Affairs  shall 
measure  a  nonaccredited  course  not 
leading  to  a  standard  college  degree  as 
follows.  For  the  purposes  of  this 
paragraph  clock  hours  and  class 
sessions  mean  clock  hours  and  class 
sessions  per  week. 

(1)  If  shop  practice  is  an  integral  part 
of  the  course — 

(i)  Full-time  training  shall  be  30  clock 
hours  attendance  with  not  more  than 
2Vi  hours  rest  period  allowance  and  not 
more  than  5  hours  of  supervised  study. 

(ii)  Three-quarter-time  training  shall 
be  22  through  29  clock  hours  attendance 
with  not  more  than  2  hoars  rest  period 
allowance  and  not  more  than  3%  hours 
of  supervised  study. 

(iii)  Half-time  training  shall  be  15 
through  21  clock  hours  attendance  with 
not  more  than  IV*  hours  rest  period 
allowance  and  not  more  than  2V^  hours 
of  supervised  study. 

(iv)  Less  than  half-time  training  shall 
be  1  through  14  dock  hoiu^  of 
attendance.  For  attendance  of  between  8 
and  14  clock  hours  there  shall  be  not 
more  than  %  hours  rest  period 
allowance  and  not  more  than  1  Va  hours 
of  supervised  study.  For  attendance  of 
between  1  and  7  dock  hours  ^all  be  no 
rest  period  allowance  and  no  supervised 
study. 


(2)  Except  as  provided  in  paragraph 
(e)(3)  of  this  section,  if  theory  and 
classroom  instruction  predominates  in  a 
course — 

(i)  Full-time  training  is  25  dock  hours 
net  instruction  and  not  more  than  5 
hours  of  supervised  study, 

(ii)  Three-quarter-time  training  is  18 
through  24  dock  hours  net  instruction 
and  not  more  than  3%  hours  of 
supervised  study,  and 

(iii)  Half-time  training  is  12  through  17 
hours  net  instruction  and  not  more  than 
2Vi  hours  of  supervised  study.  In 
measuring  net  instruction  for  the 
purposes  of  this  paragraph  there  will  be 
included  customary  intervals  not  to 
exceed  10  minutes  between  classes. 

(iv)  Less  than  half-time  is  1  throtigh  11 
clock  hours  net  instruction.  For  7 
through  11  clock  hours  net  instruction 
there  shall  be  not  more  than  1 V*  hours  of 
supervised  study.  For  1  through  6  dock 
hours  net  instruction  there  shall  be  no 
supervised  study. 

(Authority:  10  U.S.C.  213e(b).  38  U.S.C.  1788;  ,^ 
Pub.  L  96-525.  Pab.  L.  98  576). 

(f)  Accredited  courses-clock  hour 
measurement.  If  after  having  exmined 
the  courses  in  which  a  reservist  is 
enrolled  the  Department  at  Veteran 
Affairs  concludes  that  the  reservist's 
enrollment  qualifies  neither  for  credit- 
hour  measurement  as  provided  in 
paragraphs  fb)  and  (c)  of  this  section  nor 
for  a  combination  of  credit-hour  and 
clock-hour  measurement  as  provided  in 
paragraph  (d)  of  this  section,  the 
Department  of  Veterans  Affairs  shall 
measure  accredited  courses  not  leading 
to  a  standard  college  degree  as  follows. 

(1)  If  shop  practice  is  an  integral  part 
of  the  course — 

(i)  Full-time  training  shall  be  22  dock 
hours  attendance  with  not  more  than 
2V^  hours  rest  period  allowance. 

(ii)  Three-quarter-time  training  shall 
be  16  through  21  clock  hours  attendance 
with  not  more  than  2  hours  rest  period 
allowance. 

(iii)  Half-time  training  shall  be  11 
throujgb  15  dock  hours  attendance  with  . 
not  more  than  IV*  hour  rest  period 
allowance. 

(iv)  Less  than  half-time  training  shall 
be  1  through  10  dock  hours  attendance. 
For  attendance  of  6  through  10  clock 
hours  there  shall  be  not  more  than  V* 
hour  rest  period  allowance.  For 
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attendance  of  1  through  5  clock  hours 
there  shall  be  no  rest  period  allowance. 
Supervised  dtudy  shall  be  excluded  from 
measurement  of  all  courses  to  which 
this  paragraph  applies. 

(2)  If  theory  and  class  instruction 
predominates — 

(i)  Full-time  training  is  18  clock  hours 
net  instruction. 

(ii)  Three-quarter-time  training  is  13 
through  17  clock  hours  net  instruction, 
and 

(iii)  Half-time  training  is  9  through  12 
clock  hours  net  instruction. 

(iv]  Less  than  half-time  training  is  1 
through  8  clock  hours  net  instructon.  In 
measuring  net  instruction  for  this 
paragraph  there  will  be  included 
customary  intervals  not  to  exceed  10 
minutes  between  classes;  however, 
supervised  study  must  be  excluded. 

(Authority:  10  U.S.C  2138(b),  38  U.S.C.  1788: 
Pub.  L  98-525,  Pub.  L  99-^76) 

7.  Section  21,  7673  is  added  to  read  as 
follows: 

9  21.7673    Measurenwnts  of  concurrwit 
enrolliTrants. 

(a)  Conversion  of  units  of 
measurement  required.  Where  a 
reservist  enrolls  concurrently  in  courses 
offered  by  two  schools  and  the 
standards  for  measurement  of  the 
courses  pursued  concurrently  in  the  two 
schools  are  different,  the  Department  of 
Veterans  Affairs  will  measure  the 
reservist's  enrollment  by  converting  the 
units  of  measurement  for  courses  in  the 
second  school  to  their  equivalent  in 
units  of  measurement  required  for  the 
courses  in  the  program  of  education 
which  the  reservist  is  pursuing  at  the 
primary  institution.  This  conversion  will 
be  accomplished  as  follows. 

(1)  If  the  Department  of  Veterans 
Affairs  measures  the  course  at  the 
primary  institution  on  a  credit-hour 
basis  (including  a  course  which  does  not 
lead  to  a  standard  college  degree,  which 
is  being  measured  on  a  credit-hour  basis 
as  provided  in  S  21.7672(b)  of  this  part, 
and 

(i)  The  Department  of  Veterans 
measures  the  course  in  the  second 
school  on  a  mixed  basis  as  provided  in 
§  21.7672(d)  of  this  part,  the  Department 
of  Veterans  Affairs  will  add  to  the  credit 
hours  the  reservist  is  pursuing  at  the 
primary  institution  the  credit  hours 
attributable  to  any  course  the  reservist 
is  pursuing  at  the  second  school  which 
the  Department  of  Veterans  Affairs 
could  measure  on  a  credit-hour  basis. 
The  clock  hours  attributable  to  the  other 
courses  pursued  at  the  second  school 
will  be  converted  to  credit  hoiurs;  or 

(ii)  The  Department  of  Veterans 
Affairs  measures  the  courses  at  the 


second  school  on  clock-hour  basis,  the 
clock  hotuv  will  be  converted  to  credit 
hours. 

(2)  If  the  Department  of  Veterans 
Affairs  measures  the  course  at  the 
primary  institution  on  a  mixed  basis  as 
provided  in  S  21.7672(d)  of  this  part,  and 

(i)  The  Department  of  Veterans 
Affairs  measures  the  course  at  the 
second  school  on  a  credit-hour  basis,  the 
credit  hours  pursued  at  the  second 
school  will  be  added  to  the  credit  hours 
the  reservist  is  pursuing  at  the  primary 
institution  and  the  resulting  credit  hours 
will  be  used  in  making  the  calculations 
required  by  S  21.7670  or  §  21.7672(b)  or 
(c)  of  this  part  as  appropriate:  or 

(ii)  The  Department  of  Veterans 
Affairs  measures  the  courses  at  the 
second  school  on  a  clock-hour  basis,  the 
clock  hours  being  pursued  at  the  second 
school  will  be  added  to  those  pursued  at 
the  primary  institution  before  making 
the  calculations  required  by  9  21.7670  or 
9  21.7672  (b)  or  (c)  of  this  part,  as 
appropriate. 

(3)  If  the  Department  of  Veterans 
Affairs  measures  the  courses  pursued  at 
the  primary  institution  on  a  clock-hour 
basis,  and 

(i)  The  Department  of  Veterans 
Affairs  measures  the  courses  pursued  at 
the  second  school  on  a  mixed  basis,  the 
courses  pursued  at  the  second  school 
which  the  Department  of  Veterans 
Affairs  can  measure  on  credit-hour  basis 
for  at  least  one  program  at  the  second 
school  will  be  converted  to  clock  hours 
and  the  resulting  clock  hours  added  to 
determine  the  reservist's  training  time; 
or 

(ii)  The  VA  measures  the  courses 
pursued  at  the  second  school  on  a 
credit-hour  basis,  including  courses 
which  qualify  for  credit-hour 
measurement  on  the  basis  of 
9  21.7672(b)  of  this  part  the  VA  will 
convert  the  credit  hours  to  clock  hours 
to  determine  the  reservist's  training 
time. 

(Authority:  10  U.S.C.  2138(b),  38  U.S.C.  1788) 

(b)  Conversion  of  clock  hours  to  credit 
hours.  If  the  provisions  of  paragraph  (a) 
of  this  section  require  the  Department  of 
Veterans  Affairs  convert  clock  hours  to 
credit  hours,  it  will  do  so  by — 

(1)  Dividing  the  number  of  credit 
hours  which  the  Department  of  Veterans 
Affairs  considers  to  be  full-time  at  the 
educational  institution  whose  courses 
are  measured  on  a  credit-hour  basis  by 
the  number  of  clock  hours  which  are 
full-time  at  the  educational  institution 
whose  courses  are  measured  on  a  clock- 
hour  basis;  and 

(2)  Multiplying  each  clock  hour  of 
attendance  by  the  decimal  determined 
in  paragraph  (b)(1)  of  this  section.  The 


Department  of  Veterans  Affairs  will 
drop  all  fractional  hours. 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C.  1788) 

(c)  Conversion  of  credit  hours  to  clock 
hours.  If  the  provisions  of  paragraph  (a) 
of  this  section  require  the  Department  of 
Veterans  Affairs  to  convert  credit  hours 
to  clock  hours,  it  will  do  so  by — 

(1)  Dividing  the  number  of  clock  hours 
which  the  Department  of  Veterans 
Affairs  considers  to  be  full-time  at  the 
educational  institution  whose  courses 
are  measured  on  a  clock-hour  basis  by 
the  number  of  credit  hours  which  are 
full-time  at  the  educational  institution 
whose  courses  are  measured  on  a  credit- 
hour  basis;  and 

(2)  Multiplying  each  credit  hour  by  the 
number  determined  in  paragraph  (b)(1) 
of  this  section.  The  Department  of 
Veterans  Affairs  will  drop  all  fractional 
hours. 

(Authority:  10  U.S.C.  2136(b),  38  U.S.C.  1788) 

(d)  Standards  for  measurement  the 
same.  Where  the  standards  for 
measurement  of  the  courses  pursued 
concurrently  in  the  two  schools  are  the 
same,  the  Department  of  Veterans 
Affairs  will  measure  the  reservist's 
enrollment  by  adding  together  the  units 
of  measurement  for  the  courses  in  the 
second  school  and  the  units  of 
measurement  for  the  courses  in  the 
primary  institution.  The  standard  for  full 
time  will  be  the  full-time  standard  for 
the  courses  at  the  primary  institution.  U 
courses  at  both  schools  are  measured  on 
a  mixed  basis  so  that  the  provisions  of 

9  21.7672(d)  of  this  part  must  be  applied 
to  the  enrollment,  the  Department  of 
Veterans  Affairs  will  separately  add  the 
credit  hours  and  the  clock  hours  first, 
and  then  apply  the  provisions  of 
9  21.7672(d)  of  this  part  In  applying 
those  provisions  the  Department  of 
Veterans  Affairs  will  use  the  standard 
for  full  time  at  the  primary  institution. 

(Authority:  10  U.S.C.  2138(b),  38  U.S.C.  1788) 
[FR  Doc.  89-26979  Filed  11-16-89;  8:45  am] 

BILUNO  CODE  8320-01-M 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  290&-AE31 

Veterans  Education;  Qualifytng  for  ttie 
Montgomery  Gl  Bill-Active  Duty 
Through  Service  In  the  Selected 
Reserve 

agency:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulations. 

summary:  An  individual  may  qualify  for 
benefits  under  the  Montgomery  GI  Bill- 
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Active  Duty  by  serving  at  least  two 
years  of  continuous  active  duty  in  the 
Armed  Forces  characterized  by  the 
Secretary  concerned  as  honorable 
service  and,  after  completion  of  active 
duty  service,  serving  at  least  four 
continuous  years  in  the  Selected 
Reserve.  At  present,  the  Code  of  Federal 
Regulations  does  not  contain  a  period  of 
time  which  must  not  be  exceeded 
between  the  individual's  release  from 
active  duty  and  his  or  her  afHliation 
with  the  Selected  Reserve.  In  order  to 
ensure  that  the  Selected  Reserve  enlists 
servicemembers  before  their  military 
skills  have  significantly  eroded,  this 
proposal  sets  a  time  hmit  of  one  year 
between  release  from  active  duty  and 
affiliation  with  the  Selected  Reserve. 
DATES:  Comments  must  be  received  on 
or  before  December  18, 1989.  Comments 
will  be  available  for  public  inspection 
until  December  27, 1989. 
ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit 
Room  132  of  the  above  address,  between 
the  hours  of  8  a.m.  and  1:30  p.m., 
Monday  through  Friday  (except 
holidays)  until  December  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT! 
William  G.  Susling,  ]r,  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Adminisfration,  Voclational 
Rehabilitation  and  Education  Service, 
Veterans  Benefits  Administration,  (202) 
233-2092. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Veterans  Affairs  (VA)  is 
proposing  to  amend  38  CFR  21.7042(b) 
and  38  CFR  21.7044(b)  in  order  to  state 
that  to  qualify  for  the  Montgomery  Gi 
Bill-Active  Duty  through  service  on 
active  duty  followed  by  service  in  the 
Selected  Reserve  an  individual  must 
affiliate  with  the  Selected  Reserve 
within  one  year  of  release  from  active 
duty.  This  restriction  ensures  that  the 
Selected  Reserve  will  enlist 
servicemembers  before  their  military 
skills  have  been  significantly  eroded.  It 
will  also  make  the  Montgomery  GI  Bill- 
Active  Duty  easier  for  VA  to  administer, 
because  VA  will  not  have  to  track  all 
servicemembers  who  serve  a  two-year 
period  of  active  duty  to  the  completion 
of  their  total  military  obligation. 
VA  has  determined  that  these 
proposed  regulations  to  do  not  contain  a 
major  rule  as  that  term  is  defined  in  E.O. 
12291,  entitled  Federal  Regulation.  The 
proposed  regulations  will  not  have  a 
$100  million  annual  effect  on  the 
economy,  and  will  not  cause  a  major 


increase  in  costs  or  prices  for  anyone. 
They  will  have  no  significant  adverse 
effects  on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  proposed 
regulations,  if  promulated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  proposed 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  section  603 
and  604. 

This  certification  can  be  made 
because  the  regiilations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic  Assistance 
number  for  the  program  affected  by  these 
regulations  is  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  October  28, 1989. 
Edward  J.  Derwinski, 
Secretary. 

38  CFR  part  21.  Vocational 
Rehabilitation  and  Education,  is 
proposed  to  be  amended  as  follows: 

1.  9  21.7042,  paragraph  (b)(4)  is 
revised  and  an  authority  citation  is 
added,  and  paragraph  (b)(9)  and  an 
authority  citation  are  added  so  the 
revised  and  added  text  reads  as  follows: 

9  21.7042    Basic  eligibility  requirements. 

***** 

(b)  *  *  * 

(4)  Except  as  provided  in  paragraphs 
(b)(6)  and  (b)(9)  of  this  section,  after 
completion  of  active  duty  service,  the 
individual  must  serve  at  least  4 
continuous  years  service  in  the  Selected 
Reserve.  The  individual  must  affihate 
with  the  Selected  Reserve  within  one 
year  from  the  date  of  his  or  her  release 
from  active  duty.  During  this  period  of 
service  in  the  Selected  Reserve  the 
individual  must  satisfactorily  participate 
in  training  as  prescribed  by  the 
Secretary  concerned. 

(Authority:  38  U.S.C.  1412) 


(9)  An  individual  who  has  met  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(3)  of  this  section  and  has 
made  a  commitment  (as  determined  by 
the  Secretary  concerned)  to  serve  4 
years  in  the  Selected  Reserve  may 
piu-sue  a  program  of  education  with 
basic  educational  assistance  eligibility 
under  paragraph  (b)  of  this  section  while 
performing  the  4-year  Selected  Reserve 
service  requirement  of  paragraph  (b)(4] 
of  this  section. 

(Authority:  38  U.S.a  1412) 

•  *  •  4  • 

2.  In  9  21.7044,  paragraph  (b)(4)(ii)  is 
revised  and  an  authority  citation  is 
added  to  read  as  follows: 

921.7044    Persons  with  3tU.S.C.ch.  34 
engibiPty. 

•        •        *        •        • 

(b)  *  •  * 

(4)  •  •  * 

(ii)  Except  as  provided  in  paragraph 
(b)(6)  of  this  section,  after  completion  of 
active  duty  service,  the  individual  must 
serve  at  least  4  continous  years  service 
in  the  Selected  Reserve.  The  individual 
must  affiliate  with  the  Selected  Reserve 
within  one  year  from  the  date  of  his  or 
her  release  from  active  duty.  Ehiring  this 
period  of  service  in  the  Selected  Reserve 
the  individual  must  satisfactorily 
participate  in  training  as  prescribed  by 
the  Secretary  concerned. 

(Authority:  38  U.S.C.  1412) 

***** 

(FR  Doc.  89-26980  Filed  11-16-89;  8:45  am] 

BNXINQ  CODE  naO-OI-M 


38  CFR  Part  36 
RIN  2900-AD92 

Loan  Guaranty,  Requirement  for 
Holder  To  Retain  Records  for  One 
Year,  Eliminate  Minimum  Property 
Standards 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Proposed  regulatory 

amendments. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  amendments 
to  its  loan  guaranty  regulations  to 
require  that  lenders  participating  in  the 
program  maintain  their  VA  home  loan 
origination  records  for  at  least  one  year 
from  the  date  of  loan  closing.  It  is  also 
proposed  to  eliminate  references  to  the 
HUD  Minimum  Property  Standards 
(MPS-HUD  Handbook  4900.1),  as  both 
HUD  and  VA  have  discontinued  use  of 
^s  handbook.  This  amendment  is 
designed  to  facilitate  VA  monitoring  of 


/ 
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lender  performance  by  assuring  that 
records  are  available  for  inspection. 
DATES:  Comments  must  be  receivfid  on 
or  before  December  18, 1989.  Comments 
received  will  be  available  for  public 
inspection  until  December  27. 1989. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW..        * 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  room  132, 
Veterans  Services  Unit,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.  Monday  through  Friday  (except 
holidays)  until  December  27, 1989. 

In  addition,  interested  persons  may 
provide  comments  on  the  recordkeeping 
requirements  in  5  5  36.4215  and  38.4330 
to  the  Office  of  Management  and  Budget 
only  at  the  address  provided  in  the 
Paperwork  Reduction  Act  section  below. 
Fon  FUfrmcR  informatkin  comtact 
Mr.  Alan  Schneider,  Assistant  Director 
for  Loan  Pobcy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration.  (202)  233-3042. 
SUPPLEMCNTAflY  INFORMATION:  Under 
chapter  37  of  title  38,  United  States 
Code.  VA  guarantees  a  portion  of  the 
loan  made  to  an  eligible  veteran  to 
acquire  or  refinance  a  home, 
condominium,  or  manufactured  home,  or 
to  install  certain  energy  conservation 
features  or  other  home  improvements. 
The  guaranty  is  a  promise  by  the 
Government  to  pay  a  portion  of  the 
veteran's  hidebteAiess  in  the  event  of  a 
loan  default  and  eventual  temunation 
through  foreclosure  or  other 
proceedings. 

Under  VA  regulations  at  38  CFR 
36.4215  and  36.4330.  the  holder  of  a  VA 
guaranteed  loan  is  required  to  maintain 
a  record  of  the  payments  received  on  the 
obligation  and  of  disbursements  made, 
including  the  amounts  and  dates  of 
these  payments.  These  records  must  be 
maintained  until  the  Secretary  ceases  to 
be  liable  as  guarantor  of  the  loan.  These 
regulations  provide  the  Secretary  with 
the  right  to  inspect  the  records  or 
accounts  of  a  holder  pertaining  to  loans 
guaranteed  by  VA. 

VA  proposes  to  amend  these 
regulations  to  require  that  lenders 
maintain  all  loan  origmation  records  for 
at  least  one  year.  This  will  assure  that 
when  VA  auditors  conduct  audits  and 
examinations  of  lender  records,  the 
records  will  be  available.  These 
amendments  will  specify  that  loan 
origination  records  include  the  loan 
application,  including  any  preliminary 
application,  verifications  of  emptoyTnent 


and  deposit,  all  credit  reports,  including 
preliminary  credit  reports,  copies  of 
each  sales  contract  or  addendum,  letters 
of  explanation  for  adverse  credit  items, 
discrepancies  and  the  like,  direct 
references  from  creditors, 
correspondence  with  employers, 
appraisal  and  compliance  inspection 
reports,  reports  on  termite  and  other 
inspections  of  the  property,  builder 
change  orders,  and  all  closing  papers 
and  documents.  No  new  records  are 
being  required;  only  records  already 
being  created  are  required  to  be 
maintained.  The  titles  of  55  36.4215  and 
36.4330  would  be  changed  from 
"Accounting  Records"  to  "Maintenance 
of  Records". 

Section  36.4360a  of  title  38.  Code  of 
Federal  Regulations  refers  to  the  (MSP) 
Minimum  Property  Standards  for  One 
and  Two  Family  Dwellings,  HUD 
(Department  of  Housing  and  Urban 
Development),  4900.1. 

It  is  proposed  to  eliminate  this 
reference,  as  both  HUD  and  VA  have 
discontinued  use  of  this  handbook.  This 
proposed  amendment  would  simply 
confirm  the  fact  that  VA  has 
discontinued  use  of  the  MPS-HUD 
Handbook  4900.1  io  favor  of  local 
building  codes,  the  Council  of  American 
Building  Officials  (CABO)  Code,  or 
minimum  standards  for  planning, 
construction  and  general  acceptability 
prescribed  by  the  Secretary. 

Paperwork  Reduction  Act 

Sections  36.4215  and  36.4330  of  this 
regulation  contain  recordkeeping 
requirements.  As  required  by  section 
3504(h)  of  the  Paperwork  Reduction  Act 
the  Department  of  Veterans  Affairs  is 
submitting  to  the  Ofiice  of  Management 
and  Budget  (OMB)  a  request  for 
approval  of  these  recordkeeping 
requirements.  Organizations  and 
individuals  desiring  to  submit  comments 
for  consideration  by  OMB  on  these 
proposed  recordkeeping  requirements 
should  address  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  )oseph  P.  Lackey. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
these  proposed  regulatory  amendments 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U-S-C  601-612.  These 
proposed  regolatitms  simply  assure  that 
lenders  retain  the  loan  origination 
records  which  already  must  be  prepared 
in  connection  with  a  VA  guaranteed 
home  loan  for  a  minimum  period  of  one 


year,  and  eliminate  a  reference  to  the 
now  discontinued  Minimum  Property 
Standards  Handbook.  4900.1.  Such  a 
minimum  retention  period  for  these 
records  is  consistent  with  good  lender 
practice,  and  will  not  impose  any 
significant  new  burden.  The  one  year 
record  retention  requirement  is 
considered  minimal  and  is  similar  to  the 
one  year  record  retention  requirement  of 
the  Department  of  Housing  and  Urban 
Development  for  FHA  insured  loans, 
which  lenders  already  follow.  The 
Federal  National  Mortgage  Association 
(FNMA)  and  Federal  Honoe  Loan 
Mortgage  Corporation  (FHLMC)  also 
have  record  retention  requirements. 
Pursuant  to  5  U.S.C.  e05(b).  these 
regulations  are  exempt  from  the  initial 
and  final  regulatory  analysis 
requirements  of  sections  603  and  604. 

Executive  Order  12291 

The  proposed  regulatory  amendments 
have  been  reviewed  pursuant  to 
Executive  Order  12291  and  have  been 
found  to  be  nonmajor  regulation 
changes.  The  regulations  will  not  impact 
on  the  public  or  private  sectors  as  major 
rules.  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  cause  a  major  increase  in  cost  or 
prices  for  consumers,  individual 
industries,  Federal.  State  or  local 
government  agencies,  or  geographic 
regions:  or  have  other  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

(Catalog  of  Federal  Domestic  AssivtanoB 
Program  Number*  are  d4.114  and  64.119) 

List  of  Subjects  In  38  CFR  Part  38 

Condominium,  Handicapped.  Housing 
loan  programs-housing  and  community 
development.  Manufactured  homes. 
Veterans. 

These  amendments  are  promulgated 
under  authority  granted  the  Secretary  by 
sections  210(c}.  1803(c)(1).  and  1812(g)  of 
title  38  United  States  Code. 

Approved-  October  24, 1980. 
Edwaid  (.  DarwiosU, 

Secretary. 

38  CFR  part  36,  Loan  Guaranty,  is 
proposed  to  be  amended  as  follows: 

PART  36— [AMENDED] 

S  36.4214   [Awsndsdl 

1.  In  5  36.4214  remove  the  numbers 
"1819"  where  they  appear  and  add.  in 
their  place,  the  numbers  '^812*'. 

u 
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2.  In  5  36.4215  the  section  heading  and 
paragraph  (b)  are  revised  and  paragraph 
(c)  is  added  to  read  as  follows: 

5  36.421 5    Maintenance  of  records. 
•        •        •        •        * 

(b)  The  lender  shall  retain  copies  of 
all  loan  origination  records  on  a  VA 
guaranteed  loan  for  at  least  one  year 
fit)m  the  date  of  loan  closing.  Loan 
origination  records  include  the  loan 
application,  including  any  preliminary 
application,  verifications  of  employment 
and  deposit,  all  credit  reports,  including 
preliminary  credit  reports,  copies  of 
each  sales  contract  and  addendums, 
letters  of  explanation  for  adverse  credit 
items,  discrepancies  and  the  like,  direct 
references  from  creditors, 
correspondence  with  employers, 
appraisal  and  compliance  inspection 
reports,  reports  on  termite  and  other 
inspections  of  the  property,  builder 
change  orders,  and  all  closing  papers 
and  documents. 

(Authority:  38  U.S.C.  210(c),  1803(c)(1)  and 
1812(g)) 

(c)  The  Secretary  has  the  right  to 
inspect,  examine,  or  audit,  at  a 
reasonable  time  and  place,  the  records 
or  accounts  of  a  lender  or  holder 
pertaining  to  loans  guaranteed  by  the 
Secretary. 

§36.4216    [Amended] 

3.  In  5  36.4216.  text  and  authority 
citation,  remove  the  numbers  "1819" 
where  they  appear  and  add.  in  their 
place,  the  numbers  "1812". 

4.  In  5  384330.  the  section  heading 
and  paragraph  (b)  are  revised  and 
paragraph  (c)  is  added  to  read  as 
follows: 

5  36.4330    Maintenance  of  records. 

***** 

(b)  The  lender  shall  retain  copies  of 
all  loan  origination  records  on  a  VA 
guaranteed  loan  for  at  least  one  year 
from  the  date  of  loan  closing.  Loan 
origination  records  include  the  loan 
application,  including  any  preliminary 
application,  verifications  of  employment 
and  deposit,  all  credit  reports,  including 
preliminary  credit  reports,  copies  of 
each  sales  contract  and  addendums, 
letters  of  explanation  for  adverse  credit 
items,  discrepancies  and  the  like,  direct 
references  from  creditors, 
correspondence  with  employers, 
appraisal  and  compliance  inspection 
reports,  reports  on  termite  and  other 
inspections  of  the  property,  builder 
change  orders,  and  all  closing  papers 
and  documents. 

(Authority:  38  U.S.C.  210(c).  1803(c)(1)) 

(c)  The  Secretary  has  the  right  to 
inspect  examine,  or  audit  at  a 


reasonable  time  and  place,  the  records 
or  accounts  of  a  lender  or  holder 
pertaining  to  loans  guaranteed  or 
insured  by  the  Secretary. 

S  36.4331    [Amended] 

5.  In  the  authority  citation  to  5  36.4331 
remove  the  numbers  "1819"  where  they 
appear  and  add,  in  their  place,  the 
numbers  "1812". 

6.  In  5  36.4360a.  paragraph  (b)(2)  is 
revised  and  an  authority  citation  is 
added  to  read  as  follows: 

§  36.43608    Appraisal  requirements. 

(b)*  •  * 

(2)  Horizontal  condominiums. 
Department  of  Veterans  Affairs  policies 
and  procedures  applicable  to  single- 
family  residential  construction  shall  also 
apply  to  horizontal  condominiums. 
Proposed  or  existing  (declarant  in 
control  or  marketing  units)  horizontal 
condominium  conversions  shall  comply 
with  current  local  building  codes  for 
alterations  or  repairs  made  to  convert 
the  building  to  the  condominium  form  of 
ownership  unless  the  local  authorities 
require  total  code  compliance  on  the 
entire  structure  when  a  building  is  being 
converted  to  the  condominium  form  of 
ownership.  In  those  areas  where  local 
standards  are  nonexistent  inferior  to,  or 
in  conflict  with  Department  of  Veterans 
Affairs  objectives,  a  certification  will  be 
required  from  a  professional  architect 
and/ or  registered  engineer  certifying 
that  the  plans  and  specifications 
conform  to  one  of  the  national  building 
codes  which  is  typical  of  similar 
construction  methods  and  standards  for 
condominiums  used  in  the  area.  Those 
portions  of  the  condominium  conversion 
which  are  not  being  altered,  improved  or 
repaired  must  be  appraised  in 
accordance  with  paragraph  (a)  of  this 
section. 

(Authority:  38  U.S.C.  210(c)(1),  1803(c)(1)) 

•         •         *         *         • 

(FR  Doc.  89-27046  Filed  11-17-89,  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL  3680-7] 

Alternative  Emission  Control  Plan  for 
the  Union  Carbide  Corp.  Taft  Plant; 
Hahnviile,  LA 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  EPA  is  proposing  disapproval 
of  the  Union  Carbide  Corporation  Taft 
Plant  Alternative  Emission  Reduction 
Plan  request  ("Bubble")  as  a  revision  to 
the  Louisiana  State  Implementation  Plan 
(SIP).  This  volatile  organic  compound 
(VOC)  Bubble  request  identifies  credits 
from  the  shutdown  of  a  Glyoxal  Reactor 
Column  vent  and  five  storage  tank 
service  changes  in  lieu  of  controls  being 
placed  on  two  VOC  storage  tanks.  A 
portion  of  the  emission  reduction  credits 
(ERCs)  were  determined  to  be  invalid. 
The  basis  for  this  disapproval  is  a 
determination  by  the  State  and  company 
of  the  "baseline"  that  is  inconsistent 
with  the  guidelines  of  the  Emissions 
Trading  Policy  Statement  of  December  4, 
1986.  The  true  baseline  does  not  lend 
itself  to  affording  any  Emission 
Reduction  Credits.  The  principle  used  to 
estabhsh  the  credits  in  this  proposal  is 
invalid;  therefore,  the  credits  are  invalid. 
date:  Comments  must  be  received  on  or 
before  December  18. 1989. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr.  Tom 
Diggs,  Chief  (6T-AN).  SIP/NSR  Section. 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency.  1445 
Ross  Avenue.  Dallas,  Texas  75202-2733. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations.  The 
interested  person  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  twenty  four  hours  before  visiting 
day. 

Air  Quality  Division.  Louisiana 
Department  of  Environmental  Quality, 
Land  and  Natural  Resources  Building, 
625  North  4th  Street  P.O.  Box  44066, 
Baton  Rouge,  Louisiana  70804 
Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
AN),  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Riddle.  State  Implementation  Plans 
Section,  Air  Programs  Branch,  Air, 
Pesticides  c.  Toxics  Division,  EPA 
Region  6, 1445  Ross  Ave.,  Dallas.  Texas 
75202-2733.  (214)  655-7214  or  FTS  255- 
7214. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  19, 1983,  the  Governor  of 
Louisiana  submitted  a  request  to  revise 
the  Louisiana  SIP  to  include  an 
Alternative  Emission  Reduction  Plan  for 
the  Union  Carbide  Corporation  Taft 
Plant  located  at  Hahnviile,  St.  Charies 
Parish.  This  area  is  currently  designated 
nonattainment  for  ozone.  The  submittal 
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oontained  certification  that  adequate 
notice  and  a  public  hearing  were 
provided  for  the  proposed  alternate 
eminion  reduction  plan.  EPA  is 
proposing  to  disapprove  the  SIP  revision 
and  invites  comments  from  all 
interested  persons.  Comments  received 
at  the  EPA  Region  6  address  listed 
above  within  30  days  of  the  pubhcation 
of  this  notice  will  be  considered. 

Umon  Carbide's  Taft  Plant  proposed 
using  emission  reductions  from  the 
shutdown  fo  a  Clyoxal  Reactor  cohimn 


vent  and  some  associated  tankage 
changes  in  tiea  of  controlhng  the 
emissions  from  two  fixed  roof  volatile 
organic  compoimd  (VOC)  storage  tanks. 
Total  noncompliance  emissions  from  the 
tanks  are  ia75  TPY. 

Before  being  shut  down  in  May  of 
1980,  the  Glyoxal  Reactor  Colunm  vent 
had  emissions  after  control  of  9.9  TPY. 
Five  tanks  had  changes  made  in  the 
substances  stored  which  reduced 
emissions  by  3.69  TPY. 

Emissions  (tons/year) 


Accounting  for  the  Glyoxal  shutdown 
and  the  tank  service  changes,  total 
proposed  credits  of  13.59  TPY  were  to 
cover  the  excess  emissions  of  10  J5  TPY 
from  the  two  tanks,  leaving  a  2.84  TPY 
net  air  quality  benefit  The  total  trade, 
as  proposed  is  summarized  below: 

Credit  from  vent  shutdown  (-9.9  TPY)  + 
credit  from  tank  changes  (—3.89  TPY]  + 
noncompliance  emissions  from  two 
storage  tanks  (ia75  TPY)=Net  air 
quality  benefit  (-2.84  TPY) 


Sources 

Actual 

AIIOMable 

Before  bubbia 

Altar  bubble 

Change 

Before  bubble 

Aflw  bubble 

Change 

VOC  storage  Tanks. 

11.2B 
3.76 
9.9 

11^ 
0D7 
0.0 

0.00 
-3.69 
-9.9 

0.15 
3.76 
9.9 

109 
0.07 
0.0 

+  10.75 
3^09 

Glyoxal  Vent  Shutdown. 

9.9 

Total 

24.94 

11.35 

-13.59 

13J1 

1057 

ZB4 

The  Bubble  was  reviewed  for 
compliance  with  the  requirements  of 
section  110  of  the  Clean  Air  Act.  40  CFR 
part  51,  EPA's  proposed  Emissions 
Trading  Policy  Statement  (ETFS)  of 
April  7, 1982  [47  FR  15076],  and  the  final 
ETPS  of  December  4, 1986  [51  FR  43814J. 
This  bubble  is  a  pending  bubble.  The 
final  ETPS  states  that  pending  bubbles 
will  be  processed  in  accordance  with 
the  1982  policy  and  must  show  that 
applicable  standards,  increments,  and 
visibility  requirements  will  not  be 
jeopardized.  For  this  reason,-a  pending 
bubble  is  reviewed  for  compliarice  with 
both  the  1992  interim  policy  and  the  1986 
fmal  policy.  EPA  has  reviewed  the  State 
submittal  and  developed  an  Evaluation 
Report.  This  report  is  available  for 
inspection  by  interested  parties  during 
normal  business  hours  at  the  EPA 
Region  6  office.  The  review  is 
summarized  below. 

To  be  valid  for  trading  purposes,  an 
emission  reduction  must  be  surplus, 
enforceable,  permanent,  and 
quantifiable.  First,  and  the  reason  for 
disapproval,  is  a  portion  of  the 
reductions  are  not  surplus: 

A  Baseline  level  of  emissions  is  Ae 
level  of  pollutant  output  below  which  a 
source  must  reduce  its  emission  in  order 
to  qualify  for  an  "emission  reduction". 
An  Emissions  Reduction  is  the  physical 
reduction  of  emissions  by  a  source.  To 
be  eligible  for  conversion  into  an 
Emission  Reduction  Credit  (^C)  this 
reduction  must  be  below  the  measurable 
baseline  or  currently  required  level  of 
emissions  and  must  be  permanently 
enforceable.  An  ERC  is  the  commodity 
that  can  be  "banked"  and  later  used  by 


a  source  to  satisfy  tiie  required  emission 
limits  contained  in  its  permit.  The  ERC 
is  the  end  product  of  the  conversion  of 
emission  reductions. 

The  difference  between  the  baseline 
level  and  the  enforceable  level  of 
emissions  is  what  can  be  available  for 
credit  (ERCs).  It  is  required  that  the 
actual  level  of  emissions  in  question  be 
less  than  the  baseline  level  of  emissions 
for  credit  to  be  available.  The  baseline 
level  of  emissions  is  determined  in  this 
case  to  be  a  Reasonably  Available 
Control  Technology  (RACT)  level. 
RACT  is  a  floating  roof  for  the  type  of 
storage  tanks  that  are  credit  donating  in 
this  case.  RACT  level  emissions  are 
established  by  calculations  using  the 
EPA  publication  "Compilation  of  Air 
Pollutant  Emission  Factors:  (AP-42)," 
3rd  edition,  because  the  proposal  was 
submitted  at  a  point  in  time  when  the 
3rd  edition  was  apphcable. 

This  proposed  bubble  utilizes  the 
following  concept,  which  is  invalid,  as 
justification  for  generating  ERCs.  First, 
the  baseline  level  of  emissions  for  the 
trade  is  calculated  based  on  the 
characteristics  and  parameters  of  the 
VOCs  being  stored  in  the  credit 
generating  source  pri&t  to  the  trade. 
Second,  credit  is  being  derived  by  a 
change  in  the  type  of  VOjCs  being  stored 
in  the  same  tank.  This  replacement 
material  is  less  volatile  and 
consequently  has  less  enu^^ns  to  the 
atmosphere.  Third,  a  level  oTemissions 
less  than  the  baseline  level  can  be 
calculated  for  the  replacement,  less 
volatile,  compound.  Fourthly,  the 
difference  between  the  baseline  and  this 


subsequent  level  of  emissions  is  used  as 
ERCs  for  an  emissions  trade. 

The  reason  this  method  of  calculating 
ERCs  is  invalid  is  that  the  baseline  level 
of  emissions  is  reestablished  when  the 
replacement,  less  volatile,  compound  is 
stored.  This  is  not  a  situation  where  a 
baseline  is  fixed  at  a  certain  level  at  a 
certain  point  in  time  and  any  variance 
from  this  level  can  be  creditable.  The 
baseline  level  of  emissions  is 
determined  by  RACT,  which  in  this 
case,  specifies  a  type  of  equipment  used 
(floating  roof  tanks)  and  not  the  type  of 
material  stored.  Changes  in  emissions 
resulting  fi^m  the  material  being  stored 
is  a  variable  that  is  not  regulated  and  is 
allowed  to  change,  while  equipment 
specifications  are  regulated  and  are  the 
standard  by  which  the  baseline  is 
developed.  ERCs  can  only  come  from 
improvements  in  what  is  regulated,  not 
in  other  variables  that  effect  total 
emissions.  In  this  case,  ERCs  can  only 
come  from  improvements  in  the  level  of 
emissions  resulting  from  changes  in 
equipment  specifications,  not  changes  in 
the  material  being  stored,  because 
equipment  is  what  is  being  regulated. 
The  baseline  level  of  emissions  is  a 
"type-of-equipment"  dependant,  not  a 
"point-in-time"  dependant,  concept.  It  is 
EPA's  position  that  the  method  used  to 
establish  the  credits  from  the  VOC 
storage  tanks  in  this  proposal  is  invalid; 
therefore,  these  credits  are  invalid. 

To  further  explain,  let's  take  the 
converse  situation  of  this  proposal,  ix. 
when  a  more  volatile  replacement 
material  is  stored.  When  a  company 
stores  a  VOC  in  a  tank  and  then 
replaces  the  stored  material  with  a  more 
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volatile  VOC  the  baseline  is 
reestablished  at  a  higher  level  of 
emissions  in  response  to  the  change.  If 
this  were  not  the  case,  the  source  would 
have  to  consume/obtain  ERCs  for  the 
change.  They  do  not  have  to  obtain 
credits  because  the  baseline  is 
reestablished  (same  as  above),  but  in 
the  opposite  direction.  Likewise,  when 
the  less  volatile  VOC  is  a  replacement 
storage  material,  the  reestablished 
baseline  is  at  a  lower  level  than  before. 
But  this  level  is  still  the  baseline; 
(Baseline  being  the  level  of  pollutant 
output  Below  which  a  source  must 
reduce  emissions  in  order  to  qualify  for 
an  "emissions  reduction."  Because  the 
replacement  storage  material  level  of 
emissions  IS  the  baseline,  not  Below  the 
baseline,  there  are  no  credits  available 
for  the  trade. 

The  trade  was  also  reviewed  to 
determine  if  other  criteria  for  an 
adequate  trade  were  met.  First,  the 
emissions  reductions  would  need  to  be 
enforceable  at  the  State  level  if  the 
credits  were  valid,  through  permits 
granted  by  the  Louisiana  Air  Quality 
Division  to  Union  Carbide,  and  would 
need  to  be  enforceable  at  the  Federal 
level  upon  incorporation  into  the 
Louisiana  SIP.  The  present  permit. 
#1836T(M-1).  if  the  credits  were  valid, 
would  need  to  have  improved 
recordkeeping  requirements  in  order  to 
satisfy  EPA's  criteria  for  enforceabihty. 

Second  the  emission  reductions  would 
be  permanent  because  the  Glyoxal  unit 
was  dismantled  in  December  1961,  and 
the  tanks  which  had  service  changes 
now  would  have  a  permanent  emissions 
limit. 

Third,  calculations  quantifying  all  of 
the  emissions  involved  in  the  trade  were 
submitted  to  EPA  in  permit  #1838T{M- 

^)' 

Proposed  Action 

The  Union  Carbide  Bubble  does  not 
meet  all  of  the  criteria  for  an  acceptable 
Bubble  as  outlined  above,  therefore  EPA 
is  proposing  to  disapprove  this  plan. 

The  submittal  may  also  contain  other 
deficiencies  not  noted.  This  report  does 
not  discuss  these  deficiencies  because 
the  submittal  does  not  meet  certain 
major  provisions  (validity  of  credits, 
recordkeeping]  discussed  previously, 
which  in  themselves  provide  enough 
reason  to  propose  disapproval  of  the 
action.  To  determine  the  apphcable 
requirements  of  the  emissions  trading 
program  the  applicant  or  State  agency 
should  consult  the  Emissions  Trading 
Policy  of  December  4. 1986  (51  FR 
43814).  appendix  D  of  the  proposed 
Ozone /Carbon  Monoxide 
Nonattainment  Policy  of  November  24. 
1987  (52  FR  45105),  and  the 


enforceabihty  checklist  included  in  a 
September  23. 1987  memorandum  from  J. 
Craig  Potter.  Thomas  L  Adams  Jr..  and 
Francis  S.  Blake  re:  "Review  of  State 
Implementation  Plans  and  Revisions  for 
Enforceability  and  Legal  Sufficiency." 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  Plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  December  18, 1989  will  be 
considered  in  EPA's  final  rulemaking. 
All  coments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  6  office  hsted  at  the  front 
of  this  notice. 

This  action  has  been  classified  as  a 
Table  3  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  effects  only  one  entify. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Ozone. 

Authority:  42  U.S.C.  7401-7842. 

Dated:  November  3. 1989. 
Robert  E.  Layton,  |r„ 
P.E.  Regional  Administrator. 
[FR  Doc.  89-27070  Filed  11-16-89;  8:45  am] 
BILUNQ  CODE  6S60-60-M 


40  CFR  Part  300 

[Docket  No.  121RA-LDR;  FRL  3680-5] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan; 
Applicability  of  RCRA  Land  Disposal 
Restrictions  to  CERCLA  Response 
Actions  \ 

agency:  Environmental  Protection 

Agency. 

action:  Supplemental  notice  and 

request  for  comment;  extension  of 

comment  period. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  today  is  extending  the 
comment  period  for  the  Supplemental 
Notice  and  Request  for  Comment 
published  in  the  Federal  Register  at  54 
FR  4158&-41569  (October  10. 1989).  That 
Notice  solicited  comment  on  certain 
issues  concerning  the  appHcation  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  land  disposal  restrictions  to 
responsive  actions  conducted  pursuant 
to  the  Comprehensive  Environmental 
Response.  Compensation  and  Liabilify 
Act  (CERCLA).  as  well  as.  to  RCRA 
actions. 

The  Agency  received  a  number  of 
requests  for  an  extension  of  the  30  day 
comment  period  for  the  notice.  These 
requests  noted  that  an  extension  would 
be  useful  for  the  several  individuals  and 
organizations  for  adequately  preparing 
comments.  Since  this  notice  addresses 
an  important  set  of  issues,  and  since  the 
Agency  wishes  to  obtain  comments  from 
as  many  affected  parties  as  possible,  a 
two  week  extension  to  the  comment 
period  will  be  given. 
DATES:  The  comment  period  on  the 
Supplemental  Notice  pubhshed  at  54  FR 
41566-41560  will  be  extended  until 
November  24. 1989. 
ADDRESS:  Written  comments  on  the 
Supplemental  Notice  published  at  54  FR 
41566-41569  should  be  submitted,  in 
triplicate,  to  the  Superfund  Docket, 
Docket  No.  121RA-LDR.  located  in 
Room  2427  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Specific  questions  about  the  extension 
of  the  comment  period  for  the 
Supplemental  Notice  should  be  directed 
to  David  M.  Fagan.  Office  of  Solid 
Waste  and  Emergency  Response  (OS- 
341),  U.S.  Environmental  Protection 
Agency.  Washingtoa  DC  20460.  Tel. 
(202)  382-4497. 

Dated:  November  8. 1988. 
fonathan  Cannon, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  89-26717  Filed  11-18-89;  8:45  am] 
BiLUNa  cooE  ssao-co-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-4M,  RM-85001 

Radio  Broadcasting  Services,  Newton 
and  Sullivan,  IL 

AQENCV:  Federal  Communications 
Commission.  - 
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action:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  filed  by  Superior 
Broadcasting.  Inc.,  proposing  the 
substitution  of  Channel  294B1  for 
Channel  292A  at  Sullivan,  Illinois,  and 
the  modification  of  its  Class  A  license 
for  Station  WSAK(FM)  to  specify 
operation  on  the  higher  class  channel, 
and  the  substitution  of  Channel  278A  for 
Channel  295A  at  Newton.  Illinois. 
Channel  294B1  can  be  allotted  to 
Sullivan.  Illinois,  in  compliance  with  the 
minimum  distance  separation 
requirements  of  the  Commission's  Rules. 
The  coordinates  for  this  allotment  are 
39-37-49  and  88-30-28.  Channel  278A. 
can  be  used  at  the  sites  proposed  by  the 
Newton  applicants  for  Channel  295A. 
The  coordinates  for  the  apphcants  for 
Channel  278A  at  Newton  are  38-59-22 
and  88-10-57  (880727MI)  and  39-00-05 
and  88-11-25  {880728MP). 

DATES:  Comments  must  be  filed  on  or 
before  December  29, 1989.  and  reply 
comments  on  or  before  January  18. 1990. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Aaron  Shainis, 
Baraff,  Koemer,  Olender  &  Hochberg, 
P.C.  2033  M  Street,  NW.,  Suite  700, 
Washington,  DC  20036  (Counsel  for 
Superior  Broadcasting,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy ).  Walls.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-480.  adopted  October  16, 1989.  and 
released  November  7. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3600, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coimnunications  Conunission. 
Kori  A.  Kensinser, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  89-27016  Filed  11-16-89:  8:45  am] 

BOXINQ  COOE  S712-01-M 

47  CFR  Part  73 

[MM  Docket  Na  89-479.  RM-7030] 

Radio  Broadcasting  Services; 
Newberry,  IMI 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  doomient  requests 
comments  on  a  petition  filed  by  Leon  B. 
Van  Dam.  proposing  the  substitution  of 
FM  Channel  250C1  for  Channel  250C2  at 
Newberry,  Michigan.  Petitioner  also 
requests  modification  of  his  construction 
permit  for  station  WUPQ,  Channel 
250C2,  to  specify  operation  of  Charmel 
250C1.  The  coordinates  for  Channel 
250C1  are  46-18-53  and  8S-3a-45. 
Canadian  concurrence  will  be  obtained 
for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  December  29, 1989,  and  reply 
comments  on  or  before  January  16, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Leon  B.  Van  Dam,  P.O.  Box 
152.  Newberry.  Michigan  49888. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-479,  adopted  October  11, 1989,  and 
released  November  7, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coimnunications  Commission. 
Karl  Kensinger, 

Chief.  Allocations  Branch,  Policy  and Rul^s 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-27014  Filed  11-18-89;  8:45  a^] 

WLUNO  COOe  (712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  89-471,  RM-6697] 

Radio  Broadcasting  Services; 
Heidelberg,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Pine 
Belt  Broadcasting,  Inc.,  proposing  the 
substitution  of  FM  Channel  257C2  for 
Channel  257A  at  Heidelberg. 
Mississippi,  and  modification  of  its 
license  for  Station  WEEZ.  to  specify 
operation  op  the  higher  class  channel. 
The  coordinates  for  Channel  257C2  are 
31-52-21  and  89-15-41. 
DATES:  Comments  must  be  filed  on  or 
before  January  4, 1990,  and  reply 
comments  on  or  before  January  19, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Christopher  D.  Imlay.  Booth, 
Freret  &  Imlay.  1920  N  Street  NW..  Suite 
520.  Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureciu.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-471.  adopted  October  10. 1989.  and 
released  November  13. 1989.  The  full 
text  of  this  Commission  decision  is 
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available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  tljis 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  SubJMts  in  47  CFR  Part  73 

Radio  broadcastiog. 
Federal  Communica^ons  Commission. 
Karl  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  89-27003  FUed  ll-lS-88;  8:4$  am] 

BtLUNO  COOE  •T12-»MI 


47CFRPart73       ^ 

(MM  Docket  No.  89-481,  RM-6918] 

Radio  Broaacasting  Services; 
Morehead  City,  NC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Curtis  Radio 
Group,  Inc.  seeking  the  substitution  of 
Channel  242C1  for  Channel  242C2  at 
Morehead  Qty,  North  Carolina,  and  the 
modification  of  its  license  for  Station 
WRHT(FM)  to  specify  operation  on  the 
higher  powered  channel.  Chaimel  242C1 
can  be  allotted  to  Morehead  City  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  34-43-18 
and  West  Longitude  76-42-54.  In 
accordance  with  1 1.430(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  e)q>re8sion8  of  interest  in  use 


of  Channel  242C1  at  Morehead  City  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  chaimei  for  such  use. 

DATES:  Comments  must  be  filed  on  or 
before  December  29. 1989.  and  reply 
conmients  on  or  before  January  16, 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washingotn.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mark  J.  Prak.  Esq.. 
Tharrington,  Smith  &  Hargrove,  P.O.  Box 
1151.  209  Fayetteville  Street  Mall, 
Raleigh.  North  Carolina  27602  (Counsel 
to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K,  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-481,  adopted  October  11, 1989,  and 
released  November  7, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  charmel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  part  73. 

Radio  broadcasting. 
Federal  Communications  Commissioa 

Karl  A.  Kenainger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  89-27018  Filed  11-16-68;  6:45  am] 
MUMQ  oooc  srii^-H 


47  CFR  Part  73 

(MM  Docket  Na  89-472.  RM-8919] 

Radio  Broadcasting  Services;  Lincoln 
City,  OR 

agency:  Federal  Communications 
Commission. 

action:  Proposed  Rule. 

summary:  The  Conimission  requests 
comments  on  a  petition  by  FLS  Radio 
Enterprises  seeking  the  allotment  of 
Channel  236C2  to  Lincoln  City,  Oregon, 
as  the  community's  second  local  FM 
service.  Channel  236C2  can  be  allotted 
to  Lincoln  City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  236C2  at 
Lincoln  City  are  North  Latitude  44-57-06 
and  West  Longitude  124-00-54. 

DATES:  Comments  must  be  filed  on  or 
before  January  4, 1990  and  reply 
comments  on  or  before  November  13, 
1990. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC.  20S54.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Richard  J.  Hayes.  Jr.,  Esq.. 
1359  Black  Meadow  Road.  Greenwood 
Plantation,  Spotsylvania,  Virginia  22553 
(Counsel  to  petitioner). 

FOR  FURTHER  mFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-472,  adopted  October  10, 1989.  and 
released  November  13. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  657-3800. 
2100  M  Street  NW..  Suite  14a 
Washington,  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apjAy  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  natter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
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See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-27002  Filed  11-16-89;  8:45  am] 
BILLING  CODE  ITIJ-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  89-462;  RM-«9201 

Radio  Broadcasting  Services; 
Newport,  OR 

aqency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Jonathan 
Seagull  Broadcasting  Company  seeking 
the  allotriont  of  Channel  224C3  to 
Newport,  Oregon,  as  the  community's 
second  local  FM  service.  Channel  224C3 
can  be  allotted  to  Newport  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  44-38-30 
and  West  Longitude  124-03-00. 
DATES:  Comments  must  be  filed  on  or 
before  December  29, 1989.  and  reply 
comments  on  or  before  January  16, 1990. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Hayes,  Jr.,  Esq., 
1359  Black  Meadow  Road,  Greenwood 
Plantation,  Spotsylvania,  Virginia  22553 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
8*-482,  adopted  October  11, 1989,  and 
released  November  7, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 


2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  89-27017  Filed  11-16-89;  8:45  amj 
mUJNO  COOE  <712-01-« 


47  CFR  Part  73 

[MM  Docket  No.  89-473,  RM-6931] 

Radio  Broadcasting  Services; 
Chambertain,  SD 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Les  Kleven 
proposing  the  allotment  of  Channel 
260C1  to  Chamberlain,  South  Dakota,  as 
the  community's  first  local  FM  service. 
Channel  260C1  can  be  alloted  to 
Chamberlain  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  43-48-30  and  West  Longitude 
99-19-48. 

DATES:  Comments  must  be  filed  on  or 
before  January  4, 1990  and  reply 
comments  on  or  before  January  19, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Les  Kleven,  Box  587,  Sturgis, 
South  Dakota  57785  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 


89-473,  adopted  October  10, 1989,  and 
released  November  13, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commimications  Commission. 
Karl  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-27001  Filed  11-16-89;  8:45  am] 

BILLHMi  COOE  tTIS-OI-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SO  CFR  Part  17 

RIN  1018-AB31 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  PutHic 
Comment  Period  on  Proposed 
Reclassification  of  the  Aleutian 
Canada  Goose  From  Endangered  to 
Threatened 

agency:  Fish  and  Wildlife  Service, 
Interior.  i 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  Notice  is  hereby  given  that 
the  Fish  and  Wildlife  Service  (Service) 
is  extending  the  public  comment  period 
on  the  Service's  proposal  to  reclassify 
the  Aleutian  Canada  goose  from 
endangered  to  threatened.  The  Aleutian 
Canada  goose  is  known  to  nest  on  seven 
Alaska  islands  and  winters  along  the 
Oregon  coast,  northern  California  coast 
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and  the  California  Central  valley.  The 
comment  period  is  being  extended  for  60 
days  to  grant  commenters  additional 
time  to  prepare  and  submit  comments. 
DATES:  The  comment  period,  which 
originally  closed  on  November  28, 1989, 
now  closes  on  January  29, 1990. 

ADDRESSES:  Comments  and  materials 
concerning  the  Service's  proposal  to 
reclassify  the  Aleutian  Canada  goose 
from  endangered  to  threatened  should 
be  sent  to  the  Endangered  Species 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road,  Anchorage, 
Alaska  99503  or  Endangered  Species 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  1002  N.E.  Holladay  Street, 
Portland,  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  L  Garrett,  Alaska  Regional 
Endangered  Species  Coordinator  at  (907) 
786-3505  (FTS  786-3505)  or  Mr.  James 
W.  Teeter,  (see  addresses  section/ 
Oregon)  at  (503)  231-6158  (FTS  429- 
6158). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  proposed  to  reclassify  the 
Aleutian  Canada  goose  from 
endangered  to  threatened  status  on 
September  29. 1989  (54  FR  40142).  The 
species  is  threatened  with  eradication  of 
insular  breeding  populations  by 
introduced  foxes.  Recovery  efforts  over 
the  past  14  years  has  yielded  an 
increase  from  790  birds  in  1975  to  about 
5,800  birds  in  fall  1988.  Annual  increases 
in  numbers  of  Aleutian  Canada  geese  on 
the  California  wintering  grounds  have 
averaged  16  percent.  While  fox  control 
in  Alaska  made  former  breeding  islands 
once  again  suitable  for  nesting  geese, 
Canada  goose  closure  areas  in  key 
California  and  Oregon  wintering  habitat 
have  been  primarily  responsible  in 
allowing  the  Aleutian  Canada  goose 
population  to  dramatically  increase  in 
size. 

Since  publication  of  the  proposed 
rulemaking,  some  parties  have 
requested  an  extension  of  the  comment 
period  to  allow  further  public  input.  The 
Service  finds  that  extending  the  public 
comment  period  will  benefit  the 
rulemaking  process  and,  hence,  issues 
this  notice.  Written  comments  may  be 
submitted  until  January  29, 1990,  to  the 
Service  offices  in  the  ADDRESSES 
section. 

Authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531efseg.). 


Author 

The  primary  author  of  this  notice  is 
Ronald  L  Garrett,  Endangered  Species 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road,  Anchorage, 
Alaska  99503,  or  comm.  (907)  786-3505 
(FTS  786-3505). 

List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  November  9, 1989. 
Walter  O.  Stieglitz. 

Regional  Director. 

[FR  Doc.  89-27075  Filed  11-16-89;  8:45  am] 

WLUNQ  CODE  4310-55-M 


DEPARTMENT  OF  COMIMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  655 
[Docket  No.  90764-9261] 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Rsheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  preliminary  initial 
specifications  for  1990  and  request  for 
comments. 

summary:  NOAA  issues  this  notice  to 
propose  preliminary  initial 
specifications  for  the  1990  fishing  year 
for  Atlantic  squid  and  butterfish. 
Regulations  governing  these  fisheries 
require  the  Secretary  of  Commerce 
(Secretary)  to  propose  for  public 
comment  preliminary  initial 
specifications  for  the  coming  fishing 
year  on  or  about  November  1.  This 
action  provides  information  and 
requests  comments  for  NOAA's 
determination  of  the  initial 
specifications  for  the  1990  fishing  year. 

date:  Comments  must  be  received  on  or 
before  December  14, 1989. 

ADDRESS:  Send  comments  to  Paul  H. 
Jones,  NOAA  Fisheries,  Northeast 
Regional  Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  on  the 
outside  of  the  envelope,  "Comments 
Annual  Specifications". 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  H.  Jones,  508-281-9273. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries  (FMP)  (51 
FR  10547,  March  27, 1986),  as  amended, 
stipulate  at  50  CFR  655.22(b]  that  the 
Secretary  will  publish  a  notice 


specifying  the  preliminary  initial  annual 
amounts  of  the  initial  optimum  yield 
(lOY),  ats  well  as  the  amounts  for 
domestic  annual  harvest  (DAH), 
domestic  aimual  processing  (DAP),  joint 
venture  processing  (JVP),  and  total 
allowable  level  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  No  reserves  are  permitted 
under  the  FMP  for  any  of  these  species. 

Procedures  for  determining  the  initial 
annual  amounts  are  found  at  S  655.21 
and  S  655.22.  The  Secretary  is  required 
to  publish  this  notice  on  or  about 
November  1  of  each  year  and  to  provide 
a  30-day  comment  period  on  the 
preliminary  specifications.  The 
preliminary  initial  specifications  for 
Atlantic  Mackerel  were  published 
separately  (54  FR  31862,  August  2, 1989) 
to  allow  U.S.  businesses  sufficient  time 
to  formulate  plans  and  arrange  contracts 
for  1990  joint  venture  operations.  These 
specifications  are  based  on 
recommendations  submitted  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council),  the  lead  Council  for  the  FMP. 

The  Director,  Northeast  Region,  NMFS 
(Regional  Director),  in  consultation  with 
the  Council,  has  determined  the  total 
allowable  biological  catch  (ABC).  lOY. 
DAH,  DAP,  JVP  and  TALFF  for  each 
species.  The  analyses  of  the  economic 
factors  specified  at  S  655.21(b)(l)(ii)  for 
squid.  Council  recommendations,  and 
other  relevant  data  are  available  for 
inpsection  at  the  NMFS  Regional  Office 
at  the  above  address  during  the 
comment  period. 

The  following  table  lists  the 
preliminary  initial  specifications  in 
metric  tons  (mt)  for  the  maximum 
optimum  yield  (Max  OY);  ABC:  lOY. 
which  is  the  sum  of  DAH  (DAP-(-JVP) 
and  TALFF;  for  Loligo  and  Illex  squid 
and  butterfish.  These  initial 
specifications  are  the  amounts  that  the 
Regional  Director  is  proposing  for  the 
1990  fishing  year  beginning  January  1, 
1990. 

Table— Preuminary  iNmAL  Annual 
Spcifications  for  Atlantic  Squids 
AND  Butterfish  for  the  1990  Fish- 
ing Year,  January  1  Through  De- 
cember 31,  1990 

[in  metric  tons  (mt)] 


Specifications 

Squid 

Butterfish 

Loligo 

IHex 

Max  OY  • 

44,000 
37,000 
26,010 
26,000 
26,000 
0 

30.000 
22.500 
15.000 
15.000 
12.000 
3,000 

16,000 

ABC» 

KDY 

DAH 

DAP 

JVP 

16.000 
10,019 
10,000 
10,000 
0 
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Table— Preuminary  iNrriAL  Annual 
Spcifications  for  Atlantic  Squids 
and  butterfish  for  the  1990  f»sh- 
iNQ  Year,  January  1  Through  De- 
cember 31,  1990— Continued 

[in  nwMc  tons  (mt)] 


S(**1 

BuOsrfish 

Specifications 

LoKgo 

HWX 

TALFF 

10 

0 

19 

*  Max  OY  as  sated  in  t^e  FMP. 

*  lOY  can  nse  to  tns  amount 

The  Regional  Director  has  determined 
that  the  lOY  levels  proposed  for  the  1990 
fishing  year  will  promote  the  continued 
growth  of  the  domestic  industry,  thereby 
providing  the  greatest  overall  benefit  to 
the  United  States.  These  levels  were  set 
to  encourage  continued  growth  in  both 
the  harvesting  and  processing  sectors  of 
the  U.S.  Tishing  industry  in  accordance 
with  the  purposes  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  They  were  selected  after  meetings 
and  discussions  with  the.Council, 
considering  information  from  industry 
groups  and  foreign  national 
representatives,  reviev»-W' the 
performances  of  U.S.  fishermen  and 
processors,  projected  domestic  landings, 

/      stock  assessments,  and  joint  venture 

'       information. 

Atlantic  Squids 

The  Max  OY  specified  in  the  FMP  is 
44,000  mt  for  Loligo  squid  and  30,000  mt 
for  Illex  squid.  Based  on  thi;  most  recent 
scientific  information  available,  the 
Council  has  recommended  setting  the 
ABC  for  Loligo  and  Illex  squid  at  the 
same  levels  set  for  1988, 1987, 1988,  and 
1989.  The  proposed  lOY,  presented  in 
the  table,  represents  a  modification  of 
ABC  based  on  the  analysis  of  nine 
economic  factors  outlined  in  the  FMP 
and  contained  in  the  regulations  at 
§  655.21(b)(2)[ii). 


Domestic  landings  of  Loligo  squid 
during  the  first  three  months  of  the  1989 
winter  offshore  fishery  were  three  times 
the  level  of  1988,  indicating  reasonable 
availability  of  stock.  Based  on  this  level 
of  domestic  production,  as  well  as  the 
information  provided  from  the  processor 
survey,  the  Council  believes  that  1990 
will  be  the  highest  year  for  domestic 
landings,  and  has  recommended  setting 
DAH  at  4,000  mt  above  the  1989  amount 
The  proposed  Loligo  squid  lOY  provides 
for  an  expanded  DAH  plus  a  TALFF  of 
10  mt,  an  amount  to  accommodate 
Loligo  squid  incidentally  caught  in  the 
foreign  Atlantic  mackerel  fishery.  Based 
on  the  Council's  19*19  processor  survey, 
the  projection  that  domestic  processors 
have  the  capacity  and  intent  to  utilize 
the  entire  amount  expected  to  be 
harvested  by  domestic  fishermen,  the 
proposed  Loligo  squid  JVP  is  zero. 

The  proposed  Illex  squid  lOY  level  is 
based  on  the  Council's  statement  that 
U.S.  fishermen  have  demonstrated  that 
they  have  the  capacity  and  intent  to  use 
15,000  mt.  As  a  result,  the  Coimcil  has 
recommended  that  the  lOY  and  DAH  be 
set  at  15,000  mt.  Based  on  the 
prpcessors'  reported  capacity  and  intent 
to  utilize  approximately  12,542  mt  during 
1989,  a  DAP  of  12,000  mt  is  proposed. 
With  a  DAP  of  12,000  mt,  the  remaining 
3,000  mt,  which  U.S.  processors  do  not 
have  the  capacity  and  intent  to  process, 
is  proposed  for  the  JVP  level.  In  his 
decision  to  adopt  the  Council's 
recommendations  for  Illex  squid,  the 
Regional  Director  has  weighed  the 
domestic  harvesters'  interest  in 
participating  in  joint  ventures  against 
continued  foreign  involvement  and 
agrees  with  the  JVP  level  as  proposed. 
The  Regional  Director  concurs  with  the 
Council  that  the  specifications,  as 
proposed,  would  be  in  the  best  interest 
of  the  developing  U.S.  Illex  squid 
fishery. 

As  in  the  previous  fishing  year, 
specifications  give  priority  to  domestic 
users.  Squid  lOY,  as  recommended  by 


the  Coimcil,  are  proposed  at  levels  tfiat 
provide  squid  TALFF  at  bycatch  levels 
only.  The  Council  has  recommneded  an 
Illex  squid  lOY  which  results  in  an  Illex 
squid  TALFF  of  zero.  If  a  directed 
fishery  for  hakes  by  foreign  nations  is 
allowed  during  1990,  the  appropriate 
bycatch,  as  specified  in  the  FMP,  will  be 
added  to  the  TALFFs. 

Butterfish 

Based  on  the  processors'  reported 
capacity  and  intent  to  utilize 
approximately  7,230  mt  in  1989  and  the 
most  recent  catch  and  biological  data 
about  the  butterfish  stock,  the  Council 
recommends  no  changes  to  the  proposed 
butterfish  specifications  over  the 
previous  year.  In  agreement  with  the 
provisions  of  the  FMP,  a  butterfish 
TALFF  of  19  mt  is  proposed  to  provide 
for  bycatch  from  the  mackerel  fishery. 
The  Council  recommends  that  the  5,981 
mt  difference  between  lOY  and  ABC  be 
made  available  for  the  DAP  component 
of  DAH  if  U.S.  processors'  plans  are 
fiilfilled  or  for  bycatch  TALFF  if  needed 
in  other  fisheries. 

The  Council's  recommendations,  and 
all  public  comments  on  the  annual 
specifications,  will  be  considered  in  the 
final  decision.  A  notice  of  final 
determination  of  the  initial  amounts  and 
response  to  public  comments  is 
expected  to  be  published  in  the  Federal 
Register  on  or  about  December  15, 1989. 

Classification 

This  action  is  authorized  by  50  CFR  part 
655  and  complies  with  E.0. 12291. 

Authority:  16  U.S.C.  1801  et  seq. 

List  of  Subjects  in  50  CFR  Part  655 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  13, 1989. 
James  E.  Douglas,  Jr., 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[PR  Doc.  88-27074  Filed  11-14-89;  12:45  pm] 
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DEPARTMENT  OF  COMMERCE 

Export  Administration 
[Docket  No.  9105-01] 

Action  Affecting  Export  Prtviieges: 
A.M.Y.  Enterprises 

Summary 

Pursuant  to  the  October  6, 1989, 
recommended  Decision  and  Order  of  the 
Administrative  Law  Judge  ("ALJ"), 
which  Decision  and  Order 
("Recommended  Order")  is  affirmed  in 
part  and  modified  in  part,  A.M.Y. 
Enterprises,  with  an  address  of  2154  76th 
Street,  Brooklyn,  New  York  11214,  and 
all  successors,  and  assignees,  officers, 
partners,  representatives,  agents  and 
employees  are  hereby  denied  for  a 
period  of  one  year  from  the  date  hereof 
all  privileges  of  participating,  directly  or 
indirectly,  in  any  transaction  involving 
commodities  or  technical  data  exported 
from  the  United  States  in  whole  or  in 
part,  to  be  exported,  or  that  are 
otherwise  subject  to  the  Export 
Administration  Regulations 
("Regulations").'  Beginning  on  the  date 
of  this  final  agency  action,  the  denial  of 
export  privileges  set  forth  above  shall  be 
suspended,  as  authorized  by  §  788.16(c) 
of  the  Regulations,  for  one  year,  and 
shall  be  terminated  thereafter,  provided 
that  Respondent  has  committed  no 
further  violations  of  the  Export 
Administration  Act,  the  Regulations,  or 
the  final  Order  issued  in  this  proceeding. 

Background 

On  March  17, 1989,  the  Office  of 
Export  Enforcement,  U.S.  Department  of 
Commerce  ("Agency"),  issued  a 


■  Effective  Octobei'l,  1988,  the  Regulations  were 
redesignated  as  parts  768-799  of  title  15  of  the  Code 
of  Fedeial  Regulations.  53  FR  37751  (September  28, 
1988).  The  transfer  merely  changed  the  first  number 
of  each  part  from  "3"  to  "7".  Until  such  time  as  the 
Code  of  Federal  Regulations  is  republished,  the 
Regulations  can  be  found  at  IS  CFR  parts  368-399 
(1988). 


charging  letter  against  Respondent, 
A.M.Y.  Enterprises,  alleging  multiple 
violations  of  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C,  app. 
2401-2420  (Supp.  1989))  ("the  Act"),  and 
Regulations.  Respondent  answered  the 
charging  letter  and  denied  the  charges. 
Subsequently,  the  Agency  and 
Respondent  entered  into  a  consent 
agreement  and,  on  August  21, 1989,  the 
Agency  submitted  the  agreement  to  the 
ALJ  for  his  consideration.  The  ALJ 
approved  the  consent  agreement  on 
October  6, 1989,  finding  its  terms  to  be 
reasonable.  The  ALJ  also  found  that 
Respondent  had  committed  one 
violation  of  the  Act  and  Regulations, 
which  violation  Respondent  admitted  in 
the  consent  agreement. 

Discussion 

On  October  6, 1989,  the  ALJ  issued  his 
Recommended  Order  in  this  proceeding 
approving  the  consent  agreement  as 
negotiated  by  the  parties.  Recommended 
Order  at  11.  In  his  Recommended  Order, 
however,  the  ALJ  makes  two 
misstatements  which  I  am  hereby 
modifying  in  this  Order. 

Initially,  the  ALJ  states  that  "[aj 
central  issue  in  this  proceeding  is  the 
need  for  findings  [of  violation]  by  this 
Tribunal  in  reviewing  consent 
agreement  cases."  Id.  at  3  (emphasis 
added).  The  ALJ  correctly  notes  the 
recent  confusion  concerning  the 
necessity  of  finding  violations  in 
consent  proceedings  conducted  pursuant 
to  §  788.17(a)(2).  In  summarizing  the 
earlier  decisions  in  Behar,  Hon  Kwan 
Yu,  and  Smit,  however,  the  ALJ 
incorrectly  concludes  that  "a  finding  of 
violation  by  Respondent  A.M.Y. 
Enterprises  should  be  made  here."  Id.  at 
10  (emphasis  added).  This  issue  was 
resolved  recently  in  In  the  Matter  of 
Bernardus  Johannes  Jozef  Smit,  54  FR 
39027  (Sept.  22, 1989).  Smit  specifically 
held  that  "neither  the  Act  nor  the 
Regulations  require  that  a  finding  of 
violation  be  made  in  order  to  impose 
sanctions  under  a  consent  agreement" 
(54  FR  at  39028).  To  the  extent  that  there 
is  any  remaining  uncertainty  with 
respect  to  this  issue,  I  reaffirm  that 
holding  here — there  is  no  requirement 
for  a  finding  of  violation  to  impose  a 
civil  penalty  in  consent  proceedings 
brought  pursuant  to  §  788.17(a)(2).  In 
fact,  S  788.17(a)(2)  provides  that  the  ALJ 
will  issue  only  a  recommended  order  in 
approving  a  consent  agreement 


suSmitted  pursuant  tu  that  section.  Id. 
(emphasis  added).  Thus,  it  appears  that 
once  the  ALJ  approves  a  consent 
agreement  filed  pursuant  to 
S  788.17(a)(2),  he  should  not  be  issuing  a 
recommended  decision  (including 
findings  of  fact,  conclusions  of  law,  and 
findings  of  violation)  regarding  such 
consent  agreement.  Of  course,  if  the  AL) 
has  any  objection  to  the  proposed 
consent  agreement,  he  retains  the 
discretion  to  reject  such  agreement 
under  §  788.17(a). 

In  addition  to  the  above  error,  the  ALJ 
made  an  apparently  unintended 
misstatement  in  his  Recommended 
Order  regarding  the  suspension  of 
Respondent's  denial  period.  Under  the 
terms  of  the  consent  agreement,  the 
parties  agreed  that  the  appropriate 
sanction  would  be  suspended  one-year 
denial  of  all  U.S.  export  privileges.  As 
the  ALJ  specifically  observed:  'To  settle 
the  admitted  violation  *  *  *,  the  parties 
agreed  that  a  one-year  denial  of  U.S. 
export  privileges  would  be  imposed  on 
Respondent,  and  that  this  one-year 
denial  would  be  suspended." 
Recommended  Order  at  2  (emphasis 
added).  The  ALJ  found  the  terms  of  the 
Consent  Agreement  reasonable, 
approved  the  Agreement,  and  stated  his 
intent  to  implement  the  "agreed  sanction 
*  *  *^a  suspended  one-year  denial  of 
export  privileges."  Id.  While  it  is  clear 
that  the  ALJ  intended  that  Respondent's 
one-year  denial  period  be  suspended  for 
one  year  beginning  on  the  date  of  the 
entry  of  the  final  agency  action,  the 
ALJ's  Recommended  Order  is  unclear  in 
that  regard.  To  the  exient  that  the  ALJ's 
Recommended  Order  indicates  that  the 
denial  period  is  not  suspended  until  one 
year  from  the  entry  of  this  Final  Order, 
the  Recommended  Order  is  modified. 

Accordingly,  I  hereby  modify  the 
ALJ's  October  6, 1989  recommended 
Decision  and  Order  to  read  as  follows:  * 

Order 

I.  The  ALJ's  Decision  to  affirm  the 
Consent  Agreement,  as  negotiated  by 
the  parties  to  settle  this  case,  is  hereby 
affirmed,  striking  that  portion  of  the 
Decision  and  Order  which  states  that 


*  In  order  to  avoid  any  confusion  regarding  what 
terms  of  the  ALJ's  Recommended  Order  apply.  I 
have  set  forth  herein  a  complete  order  in  this  case. 
Accordingly,  since  this  order  constitutes  the  final 
agency  order  in  this  proceeding,  and  since  it  does 
not  incorporate  the  ALJ's  Recommended  Order,  the 
latter  is  not  being  published  in  the  Federal  Registw. 
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the  AL]  is  required  to  find  violation  in  a 
consent  proceeding. 

II.  The  ALJ's  Order  is  modified  to  read 
as  follows: 

For  a  period  of  one  year  from  the  date 
of  this  order,  Respondent, 

A.M.Y.  Enterprises 
2154  76th  Street 
Brooklyn,  New  York  11214 
and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  to 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Act  and  the  Regulations. 

lU.  Commencing  on  the  date  of  this 
order,  the  denial  of  export  privileges  set 
forth  in  Paragraph  I,  above,  shall  be 
suspended,  in  accordance  with  §  788.16 
of  the  Regulations,  for  one  year,  and 
shall  thereafter  be  terminated,  provided 
that  Respondent  has  committed  no 
further  violation  of  the  Act,  the 
Regulations,  or  this  order.  During  the 
one-year  suspension  period.  Respondent 
may  participate  in  transactions 
involving  the  export  of  the  U.S. -origin 
commodities  or  technical  data  from  the 
United  States  or  abroad  in  accordance 
with  the  requirements  of  the  Act  and  the 
Regulations.  The  provisions  of 
Paragraphs  III  and  VI  this  Order  shall 
also  be  suspended  during  such  one-year 
period. 

IV.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  is 
not  limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application: 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii]  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  financing,  forwarding, 
transporting,  or  other  services  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 


V.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

VI.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

VU.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  Respondent  or  any 
related  person,  or  whereby  Respondent 
or  any  related  person  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly: 

(i)  Apply  for.  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part  or  to 
be  exported  by,  to,  or  for  Respondent  or 
any  related  person  denied  export 
privileges,  or 

(ii)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  fi-om  the  United  States. 

This  constitutes  the  final  agency 
action  in  this  matter. 

Date:  November  6. 1989. 
Joan  M.  McEntae, 

Acting  Under  Secretary  for  Export 
AdwinistTotioa. 


UNITED  STATES  DEPARTMENT  OF 
COMMERCE 

OFFICE  OF  ADMINISTRA  TIVE  LA  W 
JUDGE 

Suite  6716,  Washington.  DC  20230 
Decision  and  Order 
Appearance  for  Respondent: 
James  Sannino,  President.  A.M.Y. 

Enterprises.  2154  76th  Street, 

Brooklyn.  New  York  11214 
Appearance  for  Agency: 
G.  Roderick  Gillette,  Esq.,  Office  of 

Chief  Counsel  for  Export 

Administration,  U.S.  Department  of 

Commerce,  Room  H-3837, 14th  & 

Constitution  Avenue,  NW., 

Washington,  DC  20230 

Preliminary  Statement 

This  proceeding  against  Respondent 
A^.Y.  Enterprises  began  with  the 
issuance  March  17, 1989  of  a  charging 
letter  by  the  Office  of  Export 
Enforcement  ("the  Agency"),  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce.  This  letter  was  issued  ^ 

under  the  authority  of  the  Export  ^ 

Administration  Act  of  1979  (50  U.S.C.A. 
app.  2401-2420),  as  amended  ("the  Act"), 
and  the  Export  Administration 
Regulations  ("the  Regulations").'  The 
charging  letter  alleged  that  in  August 
1988  Respondent  had  violated  §  787.3(a). 
787.3(b).  787.5(a)(l)(ii),  and  787.10  of  the 
Regulations  in  connection  with  the 
attempted  export  of  computer  equipment 
from  the  United  States  to  Venezuela. 

Respondent  answered  the  charging 
letter  with  a  denial  of  its  allegations.  At 
a  time  in  the  proceeding  when 
Respondent  was  in  default,  the  Agency 
submitted  for  the  record  its  evidence 
supporting  the  charges.  Subsequently 
Respondent  cured  its  procedural  default, 
and  the  parties  submitted  a  Consent 
Agreement.  In  the  Consent  Agreement, 
Respondent  admitted  that  it  violated 
S  787.3(b)  of  the  Regulations,  as  alleged 
in  the  charging  letter,  and  the  Agency 
agreed  to  seek  withdrawal,  without 
prejudice,  of  its  charges  that  Respondent 
violated  also  three  other  sections.  To 
settle  the  admitted  violation  of 
§  787.3(b),  the  parties  agreed  that  a  one- 


■  The  Act  was  reauthorized  and  amended  by  the 
Export  Admir)istration  Amendments  Act  of  1985, 
Pub.  L  e»-&«.  99  Slat.  120  duly  12. 1965).  and 
amended  by  the  Omnibus  Trade  and 
CompetiUveness  Act  of  1988,  Pub.  L  100-418, 102 
Stat.  1107  (August  23. 1988). 

The  Regulations,  formeriy  codifl«d  at  15  CFR 
parts  368-399,  were  redesignated  as  15  CFR  parts 
768-799.  efTecUve  October  1. 1988  (53  FR  37751, 
September  28. 1988). 


year  denial  of  U.S.  export  privileges 
would  be  imposed  on  Respondent,  and 
that  this  one-year  denial  would  be 
suspended.  The  Agency  petitioned  this 
Tribunal  for  leave  to  withdraw  without 
prejudice  its  three  remaining  charges. 

Discussion     I 

The  Agency's  case  focused  on  an 
attempted  export  from  the  United  States 
on  August  27, 1988  of  computer 
equipment.  The  equipment  was  seized 
by  the  Agency  several  hours  before  it 
was  to  leave  by  air  for  Venezuela, 
because  its  shipping  documents  cited  an 
export  licenser  that  in  fact  covered  the 
shipment  of  different  computer 
equipment. 

In  connection  with  this  attempted 
export  Respondent  admitted  in  the 
Consent  Agreement  that  from  about 
August  1  to  August  27. 1988  it  conspired 
with  two  others  to  export  the  equipment 
without  the  required  export  license,  in 
violation  of  {  787.3(b)  of  the  Regulations. 
As  noted,  the  Agency  agreed  in  the 
Consent  Agreement  to  withdraw  its 
other  three  charges.  These  three  were: 
Atten^ting  on  unauthorized  export,  in 
violation  of  S  787.3(a); 
misrepresentations  on  shipping 
documents,  in  violation  of 
§  787.5(a)(l)(ii):  and  unauthorized  use  of 
the  export  license  for  the  different 
computer  equipment  in  violation  of 
§  787.10. 

Issue 

A  central  issue  in  this  proceeding  is 
the  need  for  findings  by  this  Tribunal  in 
reviewing  consent  agreement  cases. 
Three  recent  decisions  by  the  Under 
Secretary  for  Export  Administration 
have  addressed  this  issue,  and  have 
arrived  at  two  different  outcomes. 

Tlie  first  case  was  In  the  Matter  of 
Robert  Behar.  53  FR  48686  (Dec.  2, 1988). 
In  Behar,  a  consent  agreement  was 
submitted  in  which  the  respondents 
"admit[ted]  that  the  facts  are  as  stated 
in  the  Charging  Letter,"  and  agreed  with 
the  Agency  upon  the  imposition  of  a 
civil  penalty.  The  Administrative  Law 
Judge  presiding  in  ttiat  case  approved 
the  consent  agreement,  and  also  found, 
based  on  the  respondents'  admission  of 
the  facts  in  the  Charging  Letter,  that 
they  had  committed  the  violations 
alleged  therein.  Both  the  Agency  and  the 
respondents  challenged  that  finding 
when  the  case  was  referred  by  the 
Administrative  Law  Judge  to  the  Under 
Secretary,  arguing  that  the  respondents 
had  admitted  only  that  certain  facts 
were  true,  not  that  they  had  committed 
any  violations. 

The  Under  Secretary  affirmed  the 
approval  of  the  consent  agreement  and 
further  ruled  in  favor  of  the 


Administrative  Law  Judge  on  the 
disputed  finding.  Here  the  Under 
Secretary  declared:  "Indeed,  the  Under 
Secretary's  authority  for  imposing  civil 
penalties  in  such  cases  [consent 
agreement  cases]  is  based  on  the  finding 
of  a  violation"  [Behar,  53  FH  48866, 
48867).  Moreover,  "For  Export 
Administratton  Act  cases  in  which  there 
will  be  the  imposition  of  a  penalty. 
whether  a  denial  period  with  respect  to 
export  privileges,  a  fine,  or  both,  there 
must  be  some  finding  by  the  Under 
Secretary  of  a  violation  to  support  the 
imposition  of  the  penalty"  (emphasis 
added)  [id.). 

The  Agency  filed  a  motion  in  Behar 
for  the  Under  Secretary  to  reconsider  his 
ruling  in  favor  of  the  findmg  of 
violations.  Before  that  motion  was 
decided,  the  second  case  to  present  die 
issue  emei^d:  In  the  Matter  of  Hon 
Kwan  Yu,  individually  and  doing 
business  as  Seed  H.K.  Ltd.,  54  FR  11427 
(Mar.  20, 1989).  In  Yu.  the  parties 
submitted  a  consent  agreement  in  which 
the  respondents  agreed  with  the  Agency 
on  a  civil  penalty  and  a  denial  period, 
but  admitted  noOiing  regarding  facts  or 
violations.  The  Agency,  citing  its  then 
pending  motion  for  reconsideration  in 
Behar,  argued  again  that  the  final 
decision  should  contain  no  finding  of  a 
violation. 

Eventually  Yu  became  a  default 
proceeding  because  the  respondents, 
claiming  budgetary  constraints,  declined 
to  participate  in  additional  steps 
scheduled  in  the  case.  The  presiding 
Administrative  Law  Judge  ruled  for  the 
Agency  in  a  default  decision,  imposing 
the  sanctions  stipulated  in  the  consent 
agreement  The  Administrative  Law 
Judge  included  in  the  decision  a  finding, 
based  on  evidence  submitted  by  the 
Agency,  that  the  respondents  had 
committed  the  alleged  violations.  When 
the  case  wbb  referred  to  the  Under 
Secretary,  the  Agency  again  argued  that 
consent  agreement  cases  required  no 
finding  of  a  violation,  citing  its  still 
pending  motion  for  reconsideration  in 
Behar. 

The  Under  Secretary,  with  some 
adjustment  of  the  provisions  for 
suspension,  affirmed  the  denial  period 
and  civil  penalty  stipulated  in  the 
parties'  consent  agreement  and  imposed 
by  the  Administrative  Law  Judge,  but 
focused  his  decision  primarily  on  the 
pending  Behar  issue.  To  identify  that 
issue,  the  Under  Secretary  restated  the 
Behar  ruling  that  was  under  challenge 
by  the  Agency:  "[WJhere  there  is  to  be  a 
penalty  imposed,  wliether  a  denial 
period  with  respect  to  export  privileges, 
a  fine,  or  both,  there  must  be  some 
finding  by  the  Under  Secretary — and 
hence  the  ALJ — of  a  violation  of  the  Act 


to  support  the  imposition  of  that 
penal^"  (54  FR  11427). 

After  an  extensive  discussion  of  the 
pertinent  law.  the  Under  Secretary 
rejected  the  Agency's  challenge  to  hi»i 
Behar  ruling.  'Hie  Under  Secretary's 
Order  in  Yu  consisted  of  two  parts: 
Affirming,  as  noted  above,  a  denial 
period  and  a  civil  penalty  for  the 
respondents;  and  stating  that  "Tlie 
decision  in  //j  re  Behar  *  *  *  is 
reaffirmed"  (54  FR  11427, 11429). 

"Rius  stood  the  situation  when  the 
final  of  the  three  consent  agreement 
cases  addressing  the  issue  went  to  the 
Under  Secretary:  In  the  Matter  of 
Bemardus  Johannes  Jozef  Smit,  54  FR 
39027  (Sept.  22, 1989).  In  Smil,  the 
parties  submitted  a  consent  agreement 
in  which  the  respondent  agreed  with  the 
Agency  on  a  civil  penally  and  a  denial 
period,  but  admitted  nothing  regarding 
facts  or  violations.  As  in  Behar  and  Yu, 
the  consent  agreement  in  Smit  was 
accompanied  by  a  proposed  decision 
and  order  implementing  it  but  the 
Agency  made  to  the  presiding 
Administrative  Law  Judge  no  challenge 
to  the  Behar  and  Yu  rulings  that 
imposition  of  an  administrative  sanction 
in  consent  cases  requires  the  finding  of  a 
violation. 

The  Administrative  Law  Judge 
approved  the  consent  agreement  and 
imposed  the  sanctions  stipulated 
therein.  Further.  In  accord  with  the 
Under  Secretary's  Behar  and  Yu 
decisions,  the  Administrative  Law  Judge 
included  a  finding,  based  on  evidence 
submitted  by  the  Agency,  that  ttie 
respondent  had  committed  the  alleged 
violations.  When  the  case  was  referred 
to  the  Under  Secretary,  both  Ae  Agency 
and  the  respondent  objected  to  the 
inclusion  of  this  finding.  The  Agency's 
brief  advanced  substantially  the  same 
arguments  as  in  its  motion  to  reconsider 
Behar. 

This  time,  however,  the  result  was 
different  from  that  in  Behar,  as 
reaffirmed  in  Yu.  Those  two  decisions 
by  the  Under  Secretary  had  held,  as 
quoted  above,  that  a  finding  of  a 
violation  is  required  for  imposing 
sanctions  in  consent  agreement  cases.  In 
Smit,  the  Under  Secretary  now  declared: 
"Neither  the  Act  nor  the  Regulations 
requires  that  a  finding  of  violation  be 
made  in  order  to  impose  sanctions  under 
a  consent  agreement"  (54  FR  39027, 
39026). 

That  quotation  was  one  of  two 
conclusions  advanced  by  the  Under 
Secretary  in  his  Smit  discussion  of  any 
need  for  a  finding  of  violation  in  consent 
agreement  cases.  In  tfie  other 
conclusion,  the  Under  Secretary  ad<^ted 
the  agrument — which  the  Under 
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Secretary  had  rejected  in  Behar  and 
Yu — that  the  finding  of  violation 
conflicted  with  the  terms  of  the  consent 
agreement.  Consequently,  in  Smit  the 
Under  Secretary  affirmed  the  sanctions 
stipulated  in  the  consent  agreement,  but 
deleted  the  finding  that  the  respondent 
had  committed  the  alleged  violations. 

What  is  the  connection  between 
Behar  and  Yu,  on  the  one  hand,  and 
Smit  on  the  other?  They  were  all 
decided  within  ten  months  time.  In  its 
Smit  brief  to  the  Under  Secretary,  the 
agency  faced  up  to  this  question 
squarely.  Behar  and  Yu,  stated  the 
Agency  "held  that,  where  a  penalty  is 
imposed,  whether  a  denial  of  export 
privileges,  a  civil  penalty,  or  both  there 
must  be  a  finding  of  a  violation  to 
support  the  imposition  of  that  penalty;" 
and  Behar  and  Yu  the  Agency 
contended,  "were  incorrect"  (emphasis 
in  original)  (Agency's  August  28, 1989 
Submission  3). 

The  Under  Secretary  declined  the 
Agency's  invitation  to  address  this 
contention.  His  textual  discussion  in  the 
Smit  decision  of  any  need  to  find  a 
violation  was  extensive,  but  it  omitted 
any  mention  of  either  Behar  and  Yu.  In  a 
footnote,  Smit  did  cite  differences 
between  that  case  and  those  two  prior 
ones  (54  FR  39027,  39028  n.2).  Behar  the 
footnote  said,  had  involved  the 
respondent's  admission  of  the  facts 
alleged  in  the  charging  letter,  a  factor 
absent  from  Smit.  Yu,  the  footnote  said, 
was  a  default,  not  a  consent  agreement, 
case. 

That  Smit  footnote  began  its  Behar 
and  Yu  references  by  stating:  '"Prior 
decisions  hdve  ruled  ihat  a  finding  of 
violation  would  be  necessary  under 
certaln-oirciuhstances  in  order  to  impose 
sanctions"  [id.].  The  next  footnote  in 
Smit  stated  clearly:  "A  careful  reading 
of  this  section  [§  788.17  of  the 
Regulations,  which  governs  consent 
proceedings)  shows  that  it  is  not 
appropriate  to  make  a  finding  of 
violation  in  consent  proceedings  *  *  *" 
(emphasis  added)  (54  FR  39027.  39029  n. 
3).  The  previous  footnote,  the  only 
reference  in  Smit  to  Behar  and  Yu, 
ended  simply:  'To  the  extent  that  Behar 
and  Hon  Kwan  Yu  are  inconsistent  with 
the  conclusion  I  reach  here,  I  decline  to 
follow  these  decisions"  (54  F.R.  39027, 
39028  n.2). 

The  issue  for  the  moment,  in  view  of 
Behar,  Yu,  and  Smit,  is  to  determine  the 
proper  disposition  of  the  case  at  hand. 
Respondent  A.M.Y.  Enterprises,  in  its 
consent  agreement,  admitted  to 
commission  of  a  violation;  and  the 
Agency  had  previously  submitted 
evidence  of  the  violation.  Per  Behar  and 
Yu,  a  finding  of  violation  is  required  to 
support  imposition  of  the  sanction 


stipulated  by  the  consent  agreement.  Per 
Smit,  such  a  finding  is  "not 
appropriate,"  although  the  Under 
Secretary  declined  the  Agency's 
invitation  to  overrule  Behar  and  Yu.  But 
even  by  Smit's  reasoning,  such  a  finding 
for  Respondent  A.M.Y.  Enterprises 
would  seem,  although  not  mandatory, 
still  unobjectionable,  since  it  would  not 
conflict  with  the  terms  of  Respondent 
A.M.Y.  Enterprises'  consent  agreement. 

Therefore  a  plausible  reading  of  Behar 
Yu,  and  Smit  in  combination  suggests 
that  a  finding  of  violation  by 
Respondent  A.M.Y.  Enterprises  should 
be  made  here.  That  interpretation  is 
fortified  by  a  consent  agreement  case 
that  went  to  the  Under  Secretary  after 
Smit,  and  that  was  decided  by  him 
before  Smit.  In  In  the  Matter  of  Ruben 
Sanchez,  individually  and  doing 
business  as  Oficina  Tecnica  Ruben 
Sanchez  CA.  54  FR  39028  (Sept.  22, 
1989),  the  parties  submitted  a  consent 
agreement  in  which  the  respondents 
agreed  with  the  Agency  on  a  denial 
period  and  admitted  one  violation.  The 
record  contained  evidence  of  that 
violation. 

The  decision  of  the  Administrative 
Law  Judge  approved  the  consent 
agreement,  imposed  the  denial  period, 
and  introduced  a  finding  of  violation  by 
the  respondent;  and  this  decision  was 
routinely  affirmed  by  the  Under 
Secretary  without  analysis. 
Consequently,  Sanchez  provides  support 
for  including  a  finding  of  \'iolation  in  the 
instant  decision. 

CoRclusion 

The  evidence  introduced  by  the 
Agency  is  sufficient  to  show  that 
Respondent  A.M.Y.  Enterprises 
conspired  with  two  others  from  about 
August  1  to  August  27, 1988  to  export 
computer  equipment  from  the  United 
States  to  Venezuela  without  the 
required  export  license.  Accordingly, 
Respondent  is  found  to  have  violated 
§  787.3(b)  of  the  Regulations,  as  alleged 
in  the  charging  letter. 

The  Consent  Agreement  negotiated  by 
the  parties  to  settle  this  case  is 
reasonable,  and  its  terms  are  approved 
by  the  undersigned.  Accordingly,  the 
Agency's  petition  for  leave  to  withdraw 
without  prejudice  its  charges  that 
Respondent  violated  S§  787.3(a), 
787.5(a)(l)(ii),  and  787.10  of  the 
Regulations  is  granted,  and  the  agreed 
sanction  for  Respondent's  admitted 
violation  of  Section  787.3(b) — a 
suspended  one  year  denial  of  export 
privileges — is  implemented  by  the  Order 
set  forth  below. 


Order 

I.  For  a  period  of  one  year  from  the 
date  of  Lhe  final  Agency  action. 
Respondent, 

A.M.Y.  Enterprises, 
2154  76th  Street. 
Brooklyn.  New  York  11214. 

and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

II.  Commencing  one  year  from  the 
date  of  the  final  Agency  action,  the 
denial  of  export  privileges  set  forth  in 
Paragraph  I  above  shall  be  suspended, 
in  accordance  with  §  788.16  of  the 
Regulations,  for  one  year,  and  shall  be 
terminated  at  the  end  of  such  year, 
provided  that  Respondent  has 
committed  no  further  violation  of  the 
Act,  the  Regulations,  or  the  final  Order 
entered  in  this  proceeding.  During  the 
one-year  suspension  period.  Respondent 
may  participate  in  transactions 
involving  the  export  of  U.S.-origin 
commodities  or  technical  data  from  the 
United  States  or  abroad  in  accordance 
with  the  requirements  of  the  Act  and  the 
Regulations.  The  provisions  of 
Paragraphs  III  to  VI  of  this  Order  shall 
also  be  suspended  during  such  one-year 
period. 

III.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to.  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application: 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  hi  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(V)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 

IV.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
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privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibiHty,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

V.  All  outstanding  individual 
validated  export  hcenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Farther,  all  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

VI.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  Respondent  or  any 
related  person,  or  whereby  Respondent 
or  any  related  person  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  blU  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part  or  to 
be  exported  by,  to,  or  for  Respondent  or 
any  related  person  denied  export 
privileges,  or 

(ii)  Order,  buy,  receive,  use,  sell, 
d^ver,  store,  dispose  ot  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  tiw  United  States. 

Vn.  This  Order  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  pursuant  to  the  Act  (50 
U.S.C.A.  app.  2412(c)(1)). 

Date:  Octotier  ft.  1989 

To  be  considered  in  the  30  day  statutory 
review  process  which  is  mandated  by  section 
13(c]  of  the  Act  submissions  must  be 
received  in  the  Office  of  the  Untter  Secretary 
for  Export  Administration,  U.S.  Department 
of  Commerce,  14th  &  Constitution  Ave..  NW 
Room  3898B,  Washmgton,  DC.  20230,  within 
12  dayv.  Replies  to  the  other  party's 
siihmission  are  to  i>e  made  Mrithin  the 


following  8  days.  15  CFR  388.23(bl,  50  FR 
53134  (1985).  Pursuant  to  section  t3(c)(3)  of 
the  Act,  the  final  order  of  the  Under 
Secretary  may  be  appealed  to  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia  within 
15  days  of  its  issuance. 
Thomas  W.  Hoya. 
Adwinistrative  Law  Judge. 
[FR  Doc.  89-27049  Filed  11-16-89;  8:45  am] 

BILLING  CODE  3S10-OT-M 


National  Oceanic  and  Atmospharic 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  NOAA,        ^ 
Commerce.  ^^ 

action:  Application  for  Permit  Reef 
Ltd.  (P455) 

summary:  Notice  is  hereby  given  that 
an  Applicant  has  applied  in  due  form  for 
a  Public  Display  Permit  to  take  marine 
mammals  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFll  part  216), 

1.  Applicant:  Reef  Ltd.,  South  Coast  P.03. 
104,  Eilat,  Israel. 

2.  Type  of  Permit:  Pubhc  Display. 

3.  Name  snd  Numt>eT  of  Marine  Mammals: 
Atlantic  bottlenose  dolpliin  [Turaiops 
trunoatas),  six  (6);  California  sea  lion 
[Zaiophus  caiifomianus),  six  (6). 

4.  "The  Applicant  requests  permission  to 
capture/maintain  six  bottlenose  dolphins  off 
the  west  coast  of  Florida.  The  California  sea 
lions  will  be  acquired  from  beached/stranded 
stocks  and  not  from  the  wild.  The  Applicant 
proposes  to  maintain  the  animals  in  the  open 
sea  environment  in  the  Gulf  of  Eilat  and  to 
provide  public  exhibition  of  and  education 
about  marine  mammals  for  the  Eilat  regien  of 
Israel. 

5.  Location  and  Duration  of  Activity: 
Collection  of  dolphins  requested  from  the 
west  coast  of  Florida  and  the  duration  of  the 
requested  activity  is  for  a  period  of  two  (2) 
years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Highway.  Silver  Spring.  Maryland 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 


appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  summaries  of  those 
of  the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  ^ailalrfe 
for  review  by  interested  persons  ih-t)ie 
following  offices: 

Office  of  Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries 
Service.  1335  East  West  Highway,  room 
7330,  Silver  Spring.  Maryland  20910.  and 

Director,  Southeast  Region.  National  Marine 
Fisheries  Service,  NOAA.  9450  Koger 
Boulevard.  St.  Petersburg.  Florida  3370Z. 
Dated:  November  9, 1989. 

Nancy  Fostoc. 

Director.  Office  of  Protected  Reaources  and 

Habitat  Programs. 

[FR  Doc.  88-27034  Filed  11-16-89:  8:45  am] 


Marina  Mammals;  Issuanoa  of  Parmlt 
to  Or.  TliomBS  N.  Jamss  (P452) 

On  August  24, 1989,  notice  was 
published  in  the  Federal  Register  (54  FR 
35228^at  an  application  had  been  filed 
by  Dr.  Thomas  N.  James,  University  of 
Texas  Medical  Branch.  Galveston. 
Texas  77550-2774,  for  a  permit  to  import 
one  and  one-half  sperm  whale  hearts 
[Physeter  catodon)  for  scientific 
purposes. 

Notice  is  hereby  given  ^at  on 
November  9, 1989.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1381- 
1407),  ttie  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  (7R  part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544),  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  parts  217-222),  the 
National  Marine  Fisheries  Service 
issued  a  Permit  for  the  above  taking 
subject  to  certain  conditions  set  forth 
therein. 

Issuance  of  this  Permit  at  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  a  finding  that  such  Permit  (1) 
was  applied  for  in  good  faith;  (2)  wiO  not 
operate  to  the  disadvantage  of  ^e 
endangered  species  which  are  the 
subject  of  the  Permit  and  (3)  is 
consistent  tvith  the  purposes  and 
polides  set  forth  in  section  2  of  Hhh 
Endangered  Species  Act.  This  Pennit  is 
issued  in  accordance  with  and  is  sob^ect 
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to  parts  220-222  of  title  50  CFR.  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

The  Permit  is  available  for  review  in 
the  following  offices: 

Office  of  Protected  Resources,  Permit 
Division,  National  Marine  Fisheries,  1335 
East  West  Highway.,  Suite  7324,  Silver 
Spring,  Maryland;  and 

Director,  Southeast  Region,  National  Marine 
Fisheries  Service.  9450  Koger  Boulevard., 
St.  Petersburg,  Florida  33702. 

Dated:  November  9, 1989. 

Nancy  Foster. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[PR  Doc.  69-27035  Filed  11-16-89;  8:45  amj 

BILUNO  COOe  SS10-22-M 


Marine  Mammals;  Issuance  of  Permit 
to  Dr.  Joseph  Robert  Mobley  (P453) 

On  August  24, 1989  notice  was 
published  in  the  Federal  Register  (54  FR 
35221)  that  an  application  had  been  filed 
by  Dr.  Joseph  Robert  Mobley,  Assistant 
Professor,  Department  of  Social 
Sciences,  University  of  Hawaii  at  West 
Oahu.  96-043  Ala  Dee.  Pearl  City.  Hawaii 
96782,  for  a  permit  to  take  by 
harassment  humpback  whales 
[Megaptera  novaeangliae]  for  scientific 
purposes. 

Notice  is  hereby  given  that  on 
November  9, 1989,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  {16  U.S.C.  1361- 
1407)  and  the  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531-1543),  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  fmding  that  such  Permit: 
(1)  Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  Permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  Act.  This  Permit  was 
also  issued  in  accordance  with  and  is 
subject  to  parts  220-222  of  title  50  CFR. 
the  National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

The  Permit  is  available  for  review  in 
the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East  West 
Hwy.,  Silver  Spring,  Maryland  20910;  and 

Director,  Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street, 
Terminal  Island,  California  90731. 


Pacific  Area  O^ice,  Southwest  Region, 
National  Marine  Fisheries  Service.  2570 
Dole  Street,  Honolulu,  Hawaii  96822-2396. 
Dated-  November  9, 1989. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 

Habitat  Programa,  National  Marine  Fisheries 

Service. 

[FR  Doc.  89-27036  Filed  11-16-89;  8:45  am| 

BtLUNQ  COOC  3910-22-11 


Marine  Mammals;  Application  for 
Modification  by  Dr.  Bemd  Wursig  and 
Mr.  Salvatore  Cerchio  (P36B) 

Notice  is  hereby  given  that  Dr.  Bemd 
Wursig,  Professor  of  Marine 
Mammalogy,  Texas  A&M  University, 
and  Mr.  Salvatore  Cerchio,  Moss 
Landing  Marine  Laboratory,  requested  a 
modification  to  Permit  No.  663  issued  on 
February  21, 1989,  and  published 
February  27. 1989  (54  FR  8231),  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216), 

Permit  No.  663  authorized  harassment 
of  up  to  100  humpback  whales 
[Megaptera  novaeangliae]  during 
photographic  activities.  Photographs 
were  taken  to  identify  recorded  singers. 
The  Modification  would  allow  the 
permittees  to  conduct  the  same  study 
over  a  4-year  period  ending  on 
December  31. 1993,  with  an  increase  in 
the  number  of  takes  by  harassment  from 
100  to  up  to  250  animals  per  year. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Highway,  room  7324,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  modification  request  are 
summaries  of  those  of  the  Applicant  and 
do  not  necessarily  reflect  the  views  of 
the  National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  modification  request  are 


available  for  review  by  interested 
persons  in  the  following  offic^: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East  West 
Hwy.,  Suite  7324,  Silver  Spring,  Maryland 
20910;  and 

Director,  Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street, 
Terminal  Island,  California  90731-7514. 

Dated:  November  9, 1989. 

Nancy  Foster,  | 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

[FR  Doc.  89-27037  Filed  11-16-89;  8:45  amj 

BtLUNG  COOE  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Flt>er 
Textile  Products  Produced  or 
Manufactured  In  Mexico 

November  13. 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  20, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heizen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on^e 
bulleting  boards  of  each  Customs  port  or 
call  (202)  535-9481.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  sec.  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

During  recent  consultation  between 
the  Governments  of  the  United  States 
and  the  United  Mexican  States, 
agreement  was  reached  to  amend  the 
current  bilateral  textile  agreement  to 
convert  the  specific  limits  for  Categories 
342/642  and  666  to  designated 
consultation  levels.  The  non-Special 
Regime  sublimits  for  these  categories 
and  the  overall  limit  for  Categories  342/ 
642  are  being  adjusted  for  1989. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correction: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
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United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988).  Also  see  53  FR  52461, 
published  on  December  28, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Philip ).  Martello. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  13, 1989. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20220. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1988  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  cotton,  wool  and  man- 
made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Mexico  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1989  and  extends 
through  December  31, 1989. 

Effective  on  November  20, 1989,  the 
directive  of  december  22, 1988  is  amended 
further  to  adjust  the  limits  for  the  following 
categories: 


Categofy 

AmerxJed  12-mo.  limit ' 

342/642 

666 

350.000  dozen. 
3,461,817  kilograms. 

75,000  dozen. 
2,200,000  kilograms. 

Non-special  regime 
category  sut)ti(nits: 

342/642 

666 .._ 

'  Tt>e  limits  have  not  t)een  adjusted  to  account  for 
any  imports  exported  after  Oecenntjer  31,  1988. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aj(l), 
Sincerely,     . 
Philip ).  Martelloi 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  8»-27047  Filed  11-16-89;  8:45  am] 

BILUNO  CODE  SSICMW-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1990;  Establishment; 
Notice  Correction 

In  FR  Doc.  89-25872  appearing  at  page 
46540  in  the  issue  for  Friday,  November 
3, 1989,  make  the  following  corrections: 

1.  On  page  46541,  first  column,  under 
CLASS  1730,  Chock  Wheel,  Painted, 


NSN  -OOOID.  the  ending  bracket  should 
appear  after  the  size  rather  than  after  U- 
shaped. 

2.  On  page  46542.  third  colimm.  under 
CLASS  5510,  Lath,  Wood,  the  sizes  for 
the  NSNs  should  read  (%  x\W  x 36") 
and  (38  X 1 V4  X  48")  respectively. 

3.  On  page  46545,  first  column,  under 
CLASS  7210,  the  first  Bedspring  heading 
should  read  Bedspread. 

4.  On  page  46546.  first  column,  under 
CLASS  7210,  Sheet,  Bed.  the  three-digit 
number  reading  "-229  should  read  "- 
299". 

5.  On  page  46546.  first  column,  under 
CLASS  7220,  Mat,  Floor,  should  read 
(SH)  rather  than  (IB). 

6.  On  page  46550.  second  column, 
under  CLASS  7930,  Detergent,  General 
Purpose,  in  the  fourth  line,  the  two-digit 
number  reading  "-00"  should  read  "-01". 

7.  On  page  46550,  third  column,  under 
CLASS  8010,  Enamel,  should  read  (IB) 
rather  than  (B), 

8.  On  page  46553.  third  column,  under 
CLASS  8410.  Slacks.  Woman's.  NSN 
8410-00-591-1201  should  not  appear 
twice, 

9.  On  page  46556/7.  third  and  first 
columns  lespectively,  the  following  M.R. 
items  shotfld  have  an  (IB)  after  name; 
020.  750,  834,  835,  836,  837,  838,  839,  840, 
845  and  929. 

10.  On  page  46558.  first  column,  under 
Commissary  Shelf  Stocking  and 
Custodial  Service,  in  the  twenty-seventh 
line.  "Monumouth"  should  read 
"Monmouth". 

11.  On  page  46558.  first  column,  under 
Commissary  Warehousing  Service,  the 
third  line  should  read  Moimtain  Home 
Air  Force  Base,  Idaho. 

12.  On  page  46558,  second  column, 
after  the  second  line,  the  heading 
"Completion  of  Ford  DD  1574  and  DD 
1574-1"  snould  be  inserted. 

13.  On  page  46559.  second  column,  in 
the  fourth  line  "(SH)"  should  appear 
after  Vienna,  Ohio. 

14.  On  page  46559,  second  column,  in 
the  sixteenth  line  "except"  should  read 
"except". 

15.  On  page  46559,  third  column,  in  the 
thirteenth  line  "Huntington"  should  read 
"Huntingdon", 

16.  On  page  46559.  third  column,  in  the 
thirty-fifth  line  "Worchester"  should 
read  "Worcester". 

17.  On  page  46559,  third  column,  in  the 
fifty-fifth  line  "Fourth"  should  read 
"Fort", 

18.  On  page  46560,  first  column,  in  the 
twenty-seventy  line  "5804  NE  Hassalo 
Street  and"  should  appear  before  "5840 
NE  Hassalo  Street". 


19.  On  page  46562.  first  column,  in  the 
thirty-second  line  "Charleston"  should 
appear  before  "West  Virginia". 
Beverly  L  Milkman. 
Executive  Director 
(FR  Doc.  89-27078  Filed  11-16-89;  8:45  am] 

MLUNO  COOE  6S20-3>-H 

Procurement  List  1990;  Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to 
Procurement  List  1989  services  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 

EFFECTIVE  DATE:  December  18, 1989. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington, Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beveriy  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

September  8,  22  and  29, 1989,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (54  FR  37356,  39033 
and  40160)  of  proposed  additions  to 
Procurement  List  1990.  which  was 
published  on  November  3. 1989  (54  FR 
46540). 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  v«dll  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c.  The  actions  will  result  in 
authorizing  smaU  entities  to  provide  the 
services  procured  by  the  Government. 

Accordingly,  the  following  services 
are  hereby  added  to  Procurement  List 
1990: 

Conunissary  Warehousing.  Homestead 
Air  Force  Base,  Florida: 


BEST  COPY  AVAILABLE 
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Janitorial/Custodial  U.S.  Post  Office- 
Courthouse,  Vicksburg,  Mississippi: 

lanitorial/CHtistodial,  U.S.  Anny  Reserve 
Ceflteri  2100  Quaker  Point  Road. 
Quakertown,  Pennsylvania; 

Operation  of  Postal  Service  Center, 
Dover  Air  Force  Base,  Delaware; 

Planting  and  Transplanting  Horticultural 
Materials,  USPS,  Bend  Pine  Nursery 
Market,  63095  Deschutes  Market 
Road,  Bend.  Oregon. 

Beverly  L  Milkman, 

Executive  Director. 

[FR  Doc.  86-27079  Filed  11-16-80;  8:45  am] 

BILUNQ  COOE  ( 


Procurement  Ust  1990;  Proposed 
Addition 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  addition  to 
procurement  list. 

summary:  The  Committee  has  received 
a  proposal  to  add  to  Procurement  List 
1990  a  service  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  December  18, 1980. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  MFORMATKMC  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opporttmity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  service  listed  below  from 
workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
service  to  Procurement  List  1990,  which 
was  published  on  November  3. 1988  (54 
F^  46540): 

Jiinitorial/Custodial.  U.S.  Post  Office 
and  Courthouse,  5th  and  State  Line, 
Texarkana,  Arkansas. 

Beverly  I.  MiUunM. 

Executive  Director. 

[FR  Doc  89-^060  Filed  ll-l«-a8;  ftiS  aa] 

BtUJNQ  COOe  tt20-33-M 


DEPARTIIENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

November  9, 1S8B. 

The  USAF  Scientific  Advisory  Board 
Engineering  &  Services  Advisory  Group 
will  meet  on  11-12  December  1989  from 
8:00  a.m.  to  5:00  p.m.  at  the  Pentagon. 
Washington,  DC. 

The  purpose  of  this  meeting  is  to 
receive  briefings  on  and  discuss  the 
impact  of  emerging  technological 
megatrends  (Project  "Future  Vision")  on 
the  ability  of  Engineering  and  Services 
to  carry  out  its  mission  in  the  future. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8404. 
Patsy ).  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  89-27057  Filed  11-16-89;  8:45  am] 

BILUNQ  COOE  3910-01-11 


USAF  Scientific  Advisory  Board; 
Meeting 

November  9. 1989. 

The  USAF  Scientific  Advisory  Board 
Division  Advisory  Group  (DAG)  for 
Electronic  Seciu-ity  Command  (ESC)  will 
meet  on  December  5-6. 1989  from  8:00 
a.m.  to  5K)0  p.m.  at  San  Antonio.  TX. 

The  purpose  of  this  meeting  will  be  to 
address  the  ESC  role  in  electronic 
combat  support  co-channel 
interference,  tactical  communications 
architecture,  and  refinement  of  the  ESC 
ROADMAP.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  e07-464& 
Patsy  |.  Cornier, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  89-27058  Filed  ll-ie-«9;  8:45  am] 

MLUNQ  CODE  3910-01-M 


DEPARTMENT  OF  ENERGY 

Privacy  Act  of  1974,  Amendment  of 
System  Notices  and  New  Routine  Uses 

aqency:  Department  of  Energy. 


action:  Notice. 


nuwuwv:  Federal  agencies  are  required 

by  the  Privacy  Act  of  1974,  as  amended, 
to  publish  in  the  Federal  Register  a 
notice  of  the  establishment  of  a  new 
routine  use  of  agency  systems  of 
records.  The  U.S.  Department  of  Energy 
(DOE)  proposes  to  establish  two  new 
routine  uses  for  DOE-^,  "Personnel 
Records  of  Former  Contractor 
Employees;"  DOE-33,  "Personnel 
Medical  Records;"  DOE-35,  "Personnel 
Radiation  Exposure  Records;"  DOE-43. 
"Personnel  Security  Clearance  Files;" 
DOE-71,  "The  Radiation  Accident 
Registry;"  DOE-72,  "The  Department  of 
Energy  Radiation  Study  Registry;"  and 
DOE-73.  "The  US-DTPA  Registry."  The 
first  new  routine  use  would  permit  the 
disclosure  of  records  maintained  in 
these  systems  to  independent 
researdiers  for  purposes  of  conducting 
epidemiological  studies  of  current  and 
former  workers  at  DOE  facilities. 
Independent  researchers  who  have  had 
their  proposals  reviewed  by  the 
National  Academy  of  Sciences  (NAS). 
and  have  been  certified  by  NAS  as 
appropriate  to  receive  this  information, 
may  be  granted  access  to  records 
maintained  in  these  systems.  Currently, 
access  to  records  is  permitted  only  for 
health  hazards  evaluations  and 
epidemiological  studies  of  workers 
conducted  by  DOE  contractors  and 
other  Federal  and  state  agencies.  This 
notice  will  permit  disclosure  to 
independent  researchers  or  records 
maintained  in  these  systems  that  are 
necessary  for  epidemiological  studies  of 
workers  at  DOE  facilities. 

The  second  routine  use  proposed  by 
the  Department  for  these  systems  or 
records  will  permit  the  disclosure  of 
records  maintained  in  these  systems  to 
members  of  an  advisory  committee  who 
will  review  and  evaluate  the 
Department's  epidemiological  program. 

The  Department  also  proposes  to 
delete  death  certificates  from  the  Hsting 
of  categories  of  records  maintained  in 
DOE-72,  "The  Department  of  Energy 
Radiation  Study  Registry."  The  Privacy 
Act  only  applies  to  records  that  pertain 
to  living  inidividuals.  The  death 
certificates,  therefore,  are  not  subject  to 
the  Privacy  Act  and  should  not  be 
included  as  part  of  the  system  of 
records.  Moreover,  since  the  deaA 
certificates  were  obtained  pursuant  to 
confidentiaHty  agreements  with  state 
agencies,  the  documents  are  not  agency 
records  because  they  are  not  uixler  the 
control  of  the  DOE. 

dates:  Comments  must  be  received  by 
December  18, 1989.  Written  comments 
should  be  sent  to:  )olm  H.  Carter.  MA- 
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232.1,  Chief  of  Freedom  of  Information 
and  Privacy  Act,  U.S.  Department  of 
Energy,  1000  Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-5955.  If 
no  comments  to  the  contrary  are 
received  with  respect  to  a  particular 
proposed  system,  it  is  the  intent  of  the 
DOE  to  operate  any  such  system  as 
proposed  at  the  expiration  of  the 
advance  notice  period. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Carter,  MA-232.1,  Chief  of 
Freedom  of  Information  and  Privacy 
Acts,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-5955. 

Abel  Lopez,  Office  of  General  Counsel, 
GC-43.  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-8618. 

SUPPLEMENTARY  INFORMATION:  Under 
the  routine  uses  currently  established 
for  DOE-6.  "Personnel  Records  of 
Former  Contractor  Employees;"  DOE- 
33,  "Personnel  Medical  Records;"  DOE- 
35.  "Personnel  Radiation  Exposure 
Records;"DOE-43,  "Personnel  Security 
Clearance  Files;"  DOE-71,  "The 
Radiation  Accident  Registry;"  DOE-72, 
"The  Department  of  Energy  Radiation 
Study  Registry."  and  DOE-73,  "The  US- 
DTPA  Registry,"  DOE  cannot  provide 
independent  researchers  or  members  of 
any  advisory  committee  access  to 
records  maintained  in  these  systems. 
DOE,  therefore,  is  establshing  routine 
used  to  provide  independent  researchers 
access  to  records  maintained  in  these 
systems  for  purposes  of  studying 
whether  there  are  any  health  effects 
from  occupational  exposure  to  chemical, 
radiation,  and  physical  hazards  to 
current  and  former  workers  at  DOE 
facilities  and  to  members  of  any 
advisory  committee  appointed  to  review 
and  evaluate  the  conduct  of  the 
Department's  epidemiological  program. 

The  Privacy  Act  provides  that  a 
record  may  be  disclosed,  without  the 
prior  written  consent  of  the  individual  to 
whom  the  record  pertains,  pursuant  to  a 
routine  use.  A  routine  use,  with  respect 
to  disclosure  of  a  record,  is  a  use  which 
is  compatible  with  the  purpose  for 
which  the  record  was  collected.  It  has 
been  determined  that  the  proposed 
routine  uses  are  compatible  because  the 
records  are  maintained  for  purposes  of 
either  assessing  workers'  health  and 
safety  or  conducting  health  and 
mortality  studies.  Since  the  proposed 
routine  uses  will  provide  access  to  the 
information  to  conduct  epidemiological 
studies  of  current  and  former  workers  at 
DOE  facilities  and  to  evaluate  the 
Department's  epidemiological  program, 
the  information  will  be  used  in 


accordance  with  the  purposes  for  which 
the  information  was  collected  and 
maintained. 

The  text  of  the  system  notice  is  set 
forth  below. 

Issued  in  Washington,  DC  on  November  6, 
1989. 
Charles  R.  Tiemey, 

Director  of  Administration. 

DOE-S 

SYSTEM  NAMG 

Personnel  Records  of  Former 
Contractor  Employees. 

SECURmr  CtASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

The  locations  listed  in  Appendix  A  of 
47  FR  14284,  dated  April  2, 1982. 

CATEGORIES  OF  MIHVIDUALS  COVERED  BY  THE 
SYSTEM: 

Former  contractor  employees. 

CATEOORIES  Of  RECORDS  IN  THE  SYSTEM: 

Name,  employment  history,  earnings, 
medical  history,  and  other  related 
information. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  Department  of  Energy 
Organization  Act.  including  authorities 
incorporated  by  reference  in  Title  III  of 
the  Department  of  Energy  Organization 
Act;  Executive  Order  12009. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  of  records  include 
employment  history  verification, 
radiation  exposure  records  for  medical 
and  litigation  purposes,  and  issuance  of 
clearances. 

A  record  from  this  system  of  records 
may  be  disclosed  to  researchers  for  the 
purpose  of  conducting  an 
epidemiological  study  of  workers  at  a 
DOE  facility  if  their  proposed  studies 
have  been  reviewed  by  the  National 
Academy  of  Sciences  and  deemed 
appropriate  for  such  access.  A 
researcher  granted  access  to  these 
records  shall  be  required  to  Sign  an 
agreement  to  protect  the  confidentiality 
of  the  data  and  be  subject  to  the  same 
restrictions  applicable  to  DOE  officers 
and  employees  under  the  Privacy  Act. 

A  record  from  this  system  of  records 
may  be  disclosed  to  members  of  an 
advisory  committee  for  purposes  of 
conducting  a  review  of  die  Department 
of  Energy  epidemiologic  program. 
Members  of  an  advisory  committee  who 
obtain  access  to  the  records  shall  be 
subject  to  the  same  restrictions 


appUcable  to  DOE  officers  and 
employees  under  the  Privacy  Act 
Additional  routines  uses  listed  in 
Appendix  B  of  47  FR  14284,  dated  April 
2, 1982. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINO,  ACCESSINO,  RETAINIMG  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABIUTV: 

By  name. 

SAFEGUARDS: 

Records  are  maintained  in  locked  or 
guarded  buildings. 

RETENTION  AND  disposal: 

Records  retention  and  disposal 
authorities  are  contained  in  DOE  1324.2. 
"Records  Disposition."  Records  within 
the  DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  lan(fill, 
as  appropriate. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy,  Director,  Office  of  Industrial 
Relations,  MA-52,  U.S.  Department  of 
Energy,  1000  Independence  Avenue,  SW, 
Washington,  DC  20585. 

Field  Offices:  The  managers  and 
directors  of  personnel  in  the  locations 
where  the  records  are  maintained  are 
the  system  managers  for  their  respective 
portions  of  this  system. 

NOTIFICATION  PROCEDURE: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Chief,  Freedom 
of  Information  and  Privacy  Acts, 
Department  of  Energy  (Headquarters), 
or  the  Privacy  Act  Officer  at  the 
appropriate  address  identified  as  items 
1,  3,  6, 8, 11, 12,  and  14  through  18  in 
Appendix  A  of  47  FR  14284,  dated  April 
2, 1982,  in  accordance  with  DOE's 
Privacy  Act  regulations  (10  CFR  Part 
1008  (45  FR  61576.  September  16, 1980)). 

b.  Required  identifying  information: 
Complete  name,  the  geographic 
location(s)  and  organization(8)  where 
requester  believes  such  record  may  be 
located,  date  of  birth,  and  time  period. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual's  employer. 


47S10 
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tV«TEM  eXEMTTCO  mOM  CaiTMN  PWOVIWOW 
OFTHIACr 

None. 
DOE-33 
•YSTEM  NAME: 

Personnel  Medical  Records. 

SECumTY  classification: 
Unclassified. 

SYSTEM  location: 

The  locations  listed  in  Appendix  A  of 
47  FR 14284.  dated  April  2. 1982,  and  the 
following  additional  locations: 
U.S.  Department  of  Energy.  Bendix 

Corporation,  P.O.  Box  1159.  Kansas 

City,  MOW  141. 
U.S.  Department  of  Energy.  Bettis 

Atomic  Power  Laboratory,  P.O.  Box 

79,  Pittsburgh,  PA  15122-0079. 
U.S.  Department  of  Energy.  Dayton  Area 

Office.  Box  66,  Miamisburg.  OH  45342. 
U.S.  Department  of  Energy,  Kansas  City 

Area  Office,  Box  410202,  Kansas  City. 

MO  64141. 
U.S.  Department  of  Energy,  Knolls 

Atomic  Power  Laboratory,  P.O.  Box 

1072.  Schenectady.  NY  12301. 
U.S.  Department  of  Energy,  Los  Alamos  ' 

Area  Office.  528  35th  Street.  Los 

Alamos,  NM  87544. 
U.S.  Department  of  Energy.  Naval 

Petroleum  Reserves,  P.O.  Box  11. 

Tupman,  CA  93276. 
U.S.  Department  of  Energy. 

Westinghouse  Electric  Corporation, 

Bettis  Atomic  Power  Laboratory, 

Naval  Reactors  Facility,  P.O.  Box 

2068.  Idaho  Falls.  ID  83403-2068. 
U.S.  Department  of  Energy,  Strategic 

Petroleum  Reserve.  900  Commerce 

Road,  East  New  Orleans,  LA  70123. 

CATCaOWES  OF  WOlVtDUALS  COVERED  BY  THE 

system: 

Present  and  former  DOE  employees 
and  DOE  contractor  employees.  This 
system  includes  individuals  admitted  to 
or  treated  at  Kadlec  Hospital,  Richland, 
prior  to  September  9, 1956. 

CATCQOmES  OF  RECOflOS  IN  THIS  SYSTEM: 

Medical  histories  on  employees 
resulting  from  medical  examination  and 
radiation  exposure.  In  cases  of  injury, 
description  of  injury  occurrence  and 
treatment.  In  addition,  medical  records 
of  periodic  physical  examinations  and 
pyschological  testing,  blood  donor 
program  records,  audiometric  testing, 
routine  first  aid.  and  other  visits.  Also, 
hospital  in-patients  at  Kadlec  Hospital. 
Records  kept  on  the  results  of  work 
place  and  medical  monitoring  of 
individuals  for  exposure  to  chemical  and 
physical  agents  {not  covered  in  DOE-35) 
and  related  work  history  data. 


AUTHonrrv  Fon  maintbmnce  of  thb 
tyrrwmy 

5  U.S.C.  301:  Department  of  Energy 
Organization  Act,  including  authorities 
incorporated  by  reference  to  Title  II  of 
the  Department  of  Energy  Organization 
Act;  5  U.S.C.  7901:  Executive  Order 
12009:  0MB  Circular  A-72. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Physicians.  U.S.  Department  of  Labor, 
various  state  departments  of  labor  and 
industry  groups,  and  contractors  use 
information  (a)  to  ascertain  suitabihty  of 
an  employee  for  job  assignments  with 
regard  to  health,  (b)  to  provide  benefits 
under  Federal  programs  or  contracts, 
and  (c)  to  maintain  a  record  of 
occupational  injuries  or  illnesses  and 
the  performance  of  regular  diagnostic 
and  treatment  services  to  patients. 

DOE  may  disclose  a  record  from  this 
system  of  records  to  officials  of  the 
National  Institute  for  Occupational 
Safety  and  Health  for  the  purpose  of 
conducting  a  health  hazard  evaluation 
of  workers. 

A  record  from  this  system  of  records 
may  be  disclosed  to  researchers  for  the 
purpose  of  conducting  an  epidemiologic 
study  of  workers  at  a  DOE  facility  if 
their  proposed  studies  have  been 
reviewed  by  the  National  Academy  of 
Sciences  and  deemed  appropriate  for 
such  access.  A  researcher  granted 
access  to  these  records  shall  be  required 
to  sign  an  agreement  to  protect  the 
confidentiality  of  the  data  and  be 
subject  to  the  same  restrictions 
appHcable  to  DOE  officers  and 
employees  imder  the  Privacy  Act. 

A  record  from  this  system  of  records 
may  be  disclosed  to  members  of  an 
advisory  committee  for  purposes  of 
conducting  a  review  of  the  Department 
of  Energy  epidemiologic  program. 
Members  of  an  advisory  committee  who 
obtain  access  to  the  records  shall  be 
subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 
Additional  routine  uses  listed  in 
Appendix  B  of  47  FR  14284.  dated  April 
2. 1982. 

POLICIES  AND  PRACTICES  FOR  STONINQ, 
RETRKVINO,  ACCESSiWO,  RCTANHNO,  AND 
DISPOSIMa  OF  RECORDS  M  THE  tftTBt: 

storaqe: 

Computer  printouts,  magnetic  tape, 
paper,  computer  disc,  and  microfilm. 

retwevawutv: 

By  name,  social  security  number,  and 
plant  area. 


SAFKtUAROS: 

Active  records  are  maintained  in 
locked  file  cabinets  in  locked  buildings. 
Inactive  records  are  maintained  in 
locked  storage  vaults. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  DOE  1324.2, 
"Records  Disposition."  Records  within 
the  DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAQCn(8)  AND  AOORESK 

Headquarters:  U.S.  Department  of 
Energy.  Deputy  Assistant  Secretary  for 
Safety,  Health  and  Quality  Assurance, 
EH-30.  Washington,  DC  20585. 

Field  Offices:  The  managers  and 
directors  of  field  locations  identified  as 
items  2  through  21  Appendix  A  of  47  FR 
14284,  dated  April  2, 1982,  are  the 
system  managers  for  their  respective 
portions  of  this  system. 

NOTIFICATION  PROCEOUME: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Chief.  Freedom 
of  Information  and  Privacy  Acts, 
Department  of  Energy  (Headquarters), 
or  the  Privacy  Act  Officer  at  the 
appropriate  address  identified  as  items  1 
through  21  in  Appendix  A  of  47  FR 
14284.  dated  April  2. 1982.  in  accordance 
with  DOE's  Privacy  Act  regulations  (10 
CFR  Part  1008  (45  FR  61578.  September 
16, 1980]). 

b.  Required  identifying  information: 
Applicable  location  or  locations  where 
individual  is  or  was  employed,  full  name 
or  where  requester  believes  such  record 
may  be  located,  social  security  number, 
employer(s),  and  time  period. 

RECORDS  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above. 

CONTESTINO  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEOORIES: 

The  individual  who  is  the  subject  of 
the  record,  physicians,  medical 
institutions.  Office  of  Workers 
Compensation  Programs,  military  retired 
pay  systems  records.  Federal  civilian 
retirement  systems.  Office  of  Personnel 
Management  retirement  life  insurance 
and  health  benefits  records  system,  and 
the  Office  of  Personnel  Management 
personnel  management  records  systems. 
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SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 
D0E-3S 
SYSTEM  NAME: 

Personnel  Radiation  Exposure 
Records. 

SECURrrv  classification: 

Unclassified 

system  location: 

The  locations  listed  in  Appendix  A  of 
47  FR  14284,  dated  April  2, 1982,  and  the 
following  additional  locations:  U.S. 
Department  of  Energy,  Amarillo  Area 
Office,  Pantex  Plant,  P.O.  Box  30030, 
Amarillo,  TX  79129-0030. 
U.S.  Department  of  Energy.  Brookhaven 

Area  Office,  Upton.  NY  11973. 
U.S.  Department  of  Energy,  Dayton  Area 

Office,  P.O.  Box  86,  Miamisburg,  OH 

45442. 
U.S.  Department  of  Energy, 

Environmental  Measurements 

Laboratory,  376  Hudson  Streeet,  New 

York,  NY  10014. 
U.S.  Department  of  Energy,  Radiological 

and  Environmental  Sciences 

Laboratory.  CF-690,  785  DOE  Place. 

Idaho  Falls.  ID  83402. 
U.S.  Department  of  Energy.  Kansas  City 

Area  Office,  Box  410202.  Kansas  City, 

MO  64141. 
U.S.  Department  of  Energy,  Knolls 

Atomic  Power  Laboratory,  P.O.  Box 

1072,  Schenectady,  NY  12301. 
U.S.  Department  of  Energy,  Los  Alamos 

Area  Office,  528  35th  Street,  Los 

Alamos,  NM  87544. 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office, 

General  Delivery,  Naval  Base  Branch, 

Post  Office,  Charieston  Naval 

Shipyard,  Charieston,  SC  29408. 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office,  P.O. 

Box  21.  Groton.  CT  06340. 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office,  Mare 

Island  Naval  Shipyard.  P.O.  Box  2053. 

Vallejo,  CA  94592. 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office, 

Nevvrport  News  Shipbuilding  &  Dry 

Dock  Company.  P.O.  Box  973, 

Newport  News,  VA  23607. 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office, 

Norfork  Naval  Shipyard.  P.O.  Box  848, 

Portsmouth.  VA  23705-0848. 
U.S.  Department  of  Energy.  Naval 

Reactors  Representative  Office,  Pearl 

Harbor  Naval  Shipyard.  P.O.  Box  128, 

Pearl  Harbor.  HI  96860. 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office, 

Portsmouth  Naval  Shipyard,  P.O.  Box 

2008,  Portsmouth,  NH  03801. 


U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office.  Puget 

Sound  Naval  Shipyard,  P.O.  Box  lA, 

Bremerton,  WA  98314. 
U.S.  Department  of  Energy,  New 

Brunswick  Laboratory,  9800  South 

Cass  Avenue,  Argonne,  IL  60439. 
U.S.  Department  of  Energy,  Pinellas 

Area  Office,  P.O.  Box  2900,  Largo,  PL 

34294.. 
U.S.  Department  of  Energy,  Rocky  Flats 

Area  Office,  P.O.  Box  928,  Golden,  CO 

80402-0982. 
U.S.  Department  of  Energy,  Sandia 

National  Laboratories,  P.O.  Box  5800, 

Albuquerque,  NM  87115. 
U.S.  Department  of  Energy.  Shippingport 

Nuclear  Power  Station.  General 

Electric  Co.,  P.O.  Box  335, 

Shippingport.  PA  15077. 

categories  of  individuals  covered  by  the 

system: 

U.S.  Department  of  Energy  (DOE) 
employees  and  contractor  employees, 
and  any  other  persons  having  access  to 
certain  DOE  facilities. 

cateqorks  of  records  m  the  cvstch: 

U.S.  Department  of  Energy  (DOE)  and 
contractor  personnel  and  other 
individuals'  radiation  exposure  records, 
and  other  records,  in  connection  with 
registeries  of  uranium,  transuranics,  or 
other  elements  encountered  in  the 
nuclear  industry. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301;  Department  of  Energy 
Organization  Act,  including  authorities 
incorporated  by  reference  in  Titie  III  of 
the  Department  of  Energy  Organization 
Act;  Executive  Order  12009. 

routine  uses  of  records  maintained  in 

THE  system,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

U.S.  Navy  uses  these  records  to 
monitor  radiation  exposure  of  Naval  and 
other  personnel. 

Nuclear  Regulatory  Commission  uses 
these  records  to  monitor  radiation 
exposure  of  DOE  contractor  persoimel. 
U.S.  Department  of  Energy  and  its 
contractors  and  consultants,  other 
contractors,  and  organizations,  including 
various  states'  departments  of  labor  and 
industry  groups,  use  these  records  to 
monitor  radiation  exposure. 

Department  of  Defense  uses  these 
records  for  the  purpose  of  identifying 
DOD  and  DOD-contractor  personnel 
exposed  to  incizing  radiation  during 
nuclear  testing  and  for  conducting 
epidemiological  studies  of  radiation 
effects  on  individuals  so  identified. 

National  Academy  of  Sciences  and 
Center  for  Disease  Contixil  (and 
appropriate  management  i>ersonnel  of 


the  U.S.  Department  of  Health  and 
Human  Services)  use  these  reccntis  for 
conducting  epidemiologic  studies  of  the 
effects  of  radiation  on  individuals 
exposed  to  ionizing  radiation. 

The  Department  of  Energy  may 
disclose  a  record  from  this  system  of 
records  to  officials  of  the  National 
Institute  for  Occupational  Safety  and 
Health  for  the  purpose  of  conducting  a 
health  hazard  evaluation  of  workers. 

A  record  from  this  system  of  records 
may  be  disclosed  to  researchers  for  the 
purpose  of  conducting  an  epidemiologic 
study  of  woricers  at  a  DOE  facility  if 
their  proposed  studies  have  been 
reviewed  by  the  National  Academy  of 
Sciences  and  deemed  appropriate  for 
such  access.  A  researcher  granted 
access  to  these  records  shall  be  required 
to  sign  an  agreement  to  protect  the 
confidentiality  of  the  date  and  be 
subject  to  the  same  restrictions 
appUcable  to  DOE  officers  and 
employees  under  the  Privacy  AcL 

A  record  from  this  system  of  records 
may  be  disclosed  to  members  of  an 
advisory  committee  for  purposes  of 
conducting  a  review  of  the  Department 
of  Energy  epidemiologic  program. 
Members  of  an  advisory  committee  who 
obtain  access  to  the  records  shall  be 
subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act 

POUaSS  AND  PRACnCCS  FOR  STONHM, 
RETRIEVINO.  ACCESttNO,  RETAMDM,  AMD 

disposing  of  records  in  the  syctm: 
storage:; 

Computer  printouts,  paper  records, 
index  cards,  magnetic  tape,  punched 
cards,  microfilm,  and  disc. 

retrievabhjty: 

By  name,  alphanumeric  code,  and 
social  security  number. 

safeguards: 

Records  are  maintained  in  locked  file 

cabinets,  locked  safes,  guarded  areas, 
and  secured  buildings,  with  access  on  a 
need-to-know  basis. 

retention  AND  disposal: 

Records  retention  and  disposal 
authorities  are  contained  in  DOE  13242. 
"Records  Disposition."  Records  within 
the  DOE  are  rendered  illegible  and 
destroyed  by  shredding,  maceration  or 
burning,  as  appropriate. 


systCM  manaqer(s)  and  , 

Headquarters:  U.S.  Department  of 
Energy,  Deputy  Assistant  Secretary  for 
Safefy,  Health  and  Quality  Assurance, 
EH-30,  Washington,  DC  20585. 

Field  Offices:  The  managers  and 
directors  of  field  locations  3, 4.  and  6 
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through  18  in  Appendix  A,  of  47  FR 
14284.  dated  April  2, 1982,  and  the 
additional  locations  listed  above  under 
System  Location  are  the  system 
managers  for  their  respective  portions  of 
this  system. 

NOTlF1CATK>N  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Chief,  Freedom 
of  Information  and  Privacy  Acts, 
Department  of  Energy  (Headquarters), 
or  the  Privacy  Act  Officer  at  the 
appropriate  address  identified  as  items 
1.  3,  4,  and  6  through  18  in  Appendix  A 
of  47  FR  14284,  dated  April  2, 1982.  in 
accordance  with  DOE's  Privacy  Act 
regulations  (10  CFR  part  1008  (45  FR 
61576,  September  16, 1980)). 

b.  Required  identifying  information: 
Complete  name,  and  geographic 
location(s]  and  organization(s)  where 
requester  believes  such  record  may  be 
located,  date  of  birth,  and  time  period. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTINO  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  accident- 
incident  investigations,  film  badges, 
dosimetry  records,  and  previous 
employee  records. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
OOE-43 

SYSTEM  NAME: 

Personnel  Security  Clearance  Files. 

SECURITY  CtASSinCATION: 

Classified  and  unclassified  materials. 

SYSTEM  LOCATION: 

The  locations  listed  as  items  1,  3,  5,  6, 
8, 11, 12, 14  through  18  and  21,  in 
Appendix  A  of  47  FR  14284,  dated  April 
2, 1982. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  applicants  for 
employment  with  DOE  and  DOE 
contractors;  consultants,  other 
individuals  requiring  access  to  classified 
information  and  facilities;  access 
permittees  who  are  authorized  access. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Results  of  investigations  concerning 
individuals  processed  for  access 
authorization  (clearances). 


PERSONNEL  SECURTTY  FOLOERS: 

Name,  grade,  organization,  date  and 
place  of  birth,  and  social  security 
number.  Contains  requests  for  security 
clearance,  0PM  Standard  Forms  85.  86, 
87,  and  171.  and  OS  Forms  DPS  24  and 
24A;  results  of  national  agency  check 
and  inquiries  and  a  record  of  authorized 
individuals  who  have  had  access  to  the 
folder.  May  also  contain  action 
checklist,  termination  checkout  sheet, 
0PM  Standard  Forms  50,  52.  or  73  as 
well  as  notification  to  Office  of 
Personnel  Management  of  agency  action 
on  case. 

authorrrv  for  maintenance  of  the 
system: 

5  U.S.C.  301;  Department  of  Energy 
Organization  Act  including  authorities 
incorporated  by  reference  in  Title  III  of 
the  Department  of  Energy  Organization 
Act:  Executive  Order  12009;  Executive 
Order  10450  and  9830;  Federal  Personnel 
Manual,  chapters  731  and  736. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  from  this  system  may  be 
disclosed  as  a  rountine  use  to  competent 
medical  authority  to  determine  whether 
an  individual  has  an  illness  or  mental 
condition  which  causes,  or  may  cause,  a 
signficant  defect  in  the  judgment  or 
reliability  of  this  individual. 

A  record  from  this  system  of  records 
may  be  disclosed  to  researchers  for  the 
purpose  of  conducting  an  epidemiologic 
study  of  workers  at  a  DOE  facility  if 
their  proposed  studies  have  been 
reviewed  by  the  National  Academy  of 
Sciences  and  deemed  appropriate  for 
such  access.  A  researcher  granted 
access  to  these  records  shall  be  required 
to  sign  an  agreement  to  protect  the 
confidentiality  of  the  data  and  be 
subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

A  record  from  this  system  of  records 
may  be  disclosed  to  members  of  an 
advisory  committee  for  purposes  of 
conducting  a  review  of  the  Department 
of  Energy  epidemiologic  program. 
Members  of  an  advisory  committee  who 
obtain  access  to  the  records  shall  be 
subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

The  additional  routine  uses  listed  in 
Appendix  B  of  47  FR  14284;  dated  April 
2. 1982.     ^ 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  disc,  magnetic  tape, 
computer  printouts  and  microHshe. 


retrievabiltty: 
By  name  and  numeric  code. 

safeguards: 

Access  is  limited  to  employees  having 
a  need-to-know.  Records  are  stored  in 
locked  file  cabinets  in  locked  buildings. 

retention  and  disposal: 

Records  retention  and  disposal 
authorities  are  contained  in  DOE  1324.2, 
"Records  Disposition."  Records  within 
the  DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy,  Director,  Office  of  Safeguards 
and  Security,  DP-34,  Washington.  DC 
20545. 

Field  Offices:  The  managers  and 
directors  of  field  locations  3. 5,  6,  8. 11. 
12, 14  through  18  and  21  and  Appendix 
A  of  47  FR  14284,  dated  April  2. 1982, 
listed  above  are  the  system  managers 
for  their  respective  portions  of  this 
system. 

NOTIFICATION  PROCEDURE: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Chief,  Freedom 
of  Information  and  Privacy  Acts, 
Department  of  Energy  (Headquarters), 
or  the  Privacy  Act  Officer  at  the 
appropriate  address  identified  as  items 
1,  3,  5,  6,  8, 11, 12, 14  through  18  in 
Appendix  A  of  47  FR  14284,  dated  April 
2, 1982,  in  accordance  with  DOE's 
Privacy  Act  regulations  (10  CFR  part 
1008  (45  FR  61576,  September  16, 1980)). 

b.  Required  identifying  information: 
Complete  name,  date  of  birth,  social 
security  number,  clearance  processing 
location,  and  time  period. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

Personnel  Security  Questionnaire  and 
fingerprint  card  executed  by  the  subject 
individual;  background  investigation 
reports  by  Federal  Bureau  of 
Investigation,  Office  of  Personnel 
Management,  and  other  Government 
agencies  conducting  background 
investigations;  simunaries  and 
transcripts  of  interviews  with  the 
individual;  interrogatopry  letters  to  the 
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individual;  local  pohce  department 
reports;  and  security  infraction  reports 
received  from  the  individual's 
supervisor. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Secretary  has  exempted  this 
system  from  subsection  5  U.S.C.  552a 
under  the  Privacy  Act  of  1974.  This 
exemption  applies  only  to  information  in 
this  system  of  records  which  is  exempt 
pursuant  to  5  U.S.C.  552a(k)  (1),  (2)  and 
(5).  The  DOE  exemption  regulation 
appears  at  10  CFR  part  1008.12(b),  45  FR 
61576.  September  16, 1980. 

DOE-71 

SYSTEM  NAMC 

The  Radiation  Accident  Registry. 

SECURrrv  classihcatioh: 
Unclassified. 

SYSTEM  location: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office.  P.O.  Box  E,  Oak 
Ridge,  TN  37830. 

CATEGORIES  OP  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Those  persons  accidentally  exposed 
to  acute  doses  of  ionizing  radiation  as 
defined  by  exposure  dose  criteria  agreed 
to  by  the  DOE  and  the  Nuclear 
Regulatory  Commission  (NRC)  by  an 
interagency  agreement.  The  dose  criteria 
established  by  this  agreement  include 
one  or  more  of  the  following:  greater 
than  or  equal  to  25  REM  (Roentgen 
Equivalent  in  Man)  to  the  whole  body, 
active  blood-forming  organs  or  gonads; 
greater  than  or  equal  to  800  REM  to  skin 
of  the  whole  body  or  extremities;  greater 
than  or  equal  to  75  REM  to  other  tissues 
or  organs  from  an  external  source;  and 
greater  than  or  equal  to  Vi  NCRP 
maximum  permissible  organ  burden 
internally;  all  those  medical 
misadministrations  of  radioisotopes  that 
result  in  a  dose  or  organ  burden  equal  to 
or  greater  than  those  given  above. 

To  those  individuals  known  to  have 
been  involved  in  an  event  in  which  one 
or  more  other  persons  received  a  dose 
equal  to  or  in  excess  of  the  DOE/NRC 
criteria  but  whose  personal  dose  was 
less  than  these  criteria.  The  histories  of 
these  individuals  contribute  control 
population  data. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

,  Official  accident  reports  including 
reports  of  those  accidents  that  have 
occurred  within  the  jurisdiction  of  the 
NRC  and  have  been  transferred  to  the 
DOE  for  the  Accident  Registry  according 
to  the  DOE/NRC  agreement;  names, 
addresses,  social  security  numbers,  date 
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of  birth,  and  sex;  medical  records 
compiled  at  the  time  of  the  accident 
(such  records  include  physician  and 
hospital  records,  diagnostic  and 
laboratory  test  reports,  radiographs. 
EKGs,  and  radiation  exposure  report); 
medical  records  of  illnesses, 
examinations,  including  routine 
foUowup  examinations,  and 
investigations  that  have  occurred  since 
the  radiation  exposure;  photographs  of 
facsimilies  of  radiation-induced  injuries; 
search  and  contact  information  for 
registrants  not  identified  and/or  located; 
consent  to  release  information  forms 
completed  by  registrants;  death 
certificates;  anecdotal  information; 
correspondence  relating  to  the  accident 
and/or  the  individuals  involved. 

authorrrv  for  maintenance  of  the 
system: 

5  U.S.C.  301:  Department  of  Energy 
Organization  Act.  including  authorities 
incorporated  by  reference  in  Title  in  of 
the  Department  of  Energy  Organization 
Act;  Executive  Order  12009. 

ROUTINE  USES  OF  RECORDS  MAiNTAINEO  IN 
THE  SYSTEM,  mCLUDINO  CATEGORIES  OF  USE 
AND  THE  PURPOSE  OF  SUCH  USES: 

To  provide  a  current  record  of 
radiation  accidents  for  use  by  the  DOE, 
and  its  contractors  and  consultants;  to 
identify  specific  populations  for  use  in 
epidemiological  and  clinical  studies;  and 
to  conduct  medical  surveillance  during 
the  lifetime  of  the  regisfrants. 

A  record  from  this  system  of  records 
may  be  disclosed  to  researchers  for  the 
purpose  of  conducting  an  epidemologic 
study  of  workers  at  a  DOE  facility  if 
their  proposed  studies  have  been 
reviewed  by  the  National  Academy  of 
Sciences  and  deemed  appropriate  for 
such  access.  A  researcher  granted 
access  to  these  records  shall  be  required 
to  sign  an  agreement  to  protect  the 
confidentiality  of  the  data  and  be 
subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act 

A  record  from  this  system  of  records 
may  be  disclosed  to  members  of  an 
advisory  committee  for  purposes  of 
conducting  a  review  of  the  Department 
of  Energy  epidemiologic  program. 
Members  of  an  advisory  committee  who 
obtain  access  to  the  records  shall  be 
subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 
Additional  uses  4.  8.  9,  and  10  hsted  in 
Appendix  a  of  47  FR  14284,  dated  April 
2.1982. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSmt 

STORAGE: 

Paper  records,  computer  tapes, 
computer  printouts,  punched  cards,  disc, 
magnetic  tape,  and  microfilm. 

RCTRIEVABILITV: 

By  name  and  social  security  number. 

SAFEGUARDS: 

Records  are  maintained  in  locked 
security  areas  in  locked  file  cabinets. 
Acess  is  limited  to  individuals  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  DOE  1324Z 
"Records  Disposition."  Records  within 
the  DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  lanc^ll, 
as  appropriate. 

SYSTEM  MANAGER(S)  AMD  ADONCSS: 

Headquarters:  U.S.  Department  of 
Energy,  Oak  Ridge  Operations  Office. 
P.O.  Box  E.  Oak  Ridge.  TN  37830. 

NOTIFICATION  procedures: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Privacy  Act 
Officer,  Department  of  Energy,  Oak 
Ridge  Operations  Office.  P.O.  Box  E. 
Oak  Ridge,  TN  3783a  in  accordance 
with  DOE's  Privacy  Act  regulations  (10 
CFR  part  1008  (45  FR  61576,  September 
16, 1980)). 

b.  Required  identifying  information: 
Name,  social  security  number,  and  time 
period. 

records  Access  PROCBMINES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEOOmn: 

The  individual,  medical  records, 
physicians,  medical  institutions,  and 
reports  of  incident/accident/accident 
investigations  from  private  and  public 
sources,  radiation  dosimetry  records. 
security  clearance  records,  and 
employment  records. 


SYSTBI  EXEHnCD 
OF  THE  act: 

None. 


FROM  carrAM 
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DOE-72 

SYSTEM  NAME: 

The  Department  of  Ener^  Radiation 
Study  Registry. 

SECURITY  classification: 

Unclassified. 

SYSTEM  location: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  P.O.  Box  E,  Oak 
Ridge.  TN  37830. 

cateoofues  of  individuals  covered  by  the 
system: 

Registrants  are  those  present  and 
former  employees  of  contractors  of  the 
DOE  and  its  predecessor  organizations 
including  the  Manhattan  District, 
USAEC,  and  ERDA,  and  present  and 
former  civilian  employees  in  the  DOE 
Naval  Reactor  Program  who  received  a 
whole  body  exposure  of  ionizing 
radiation  equal  to  or  in  excess  of  5  REM 
in  any  1  year. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Rosters  of  names  of  individuals 
meeting  the  above  criteria  for  inclusion 
in  the  Registry  submitted  through  the 
DOE  field  operation  oHicers  from  DOE 
owned  and  operated  facilities  and  sites. 
In  addition  to  names  of  such  individuals, 
these  rosters  include  social  security 
number  of  other  identifying  information, 
sex,  race,  date  of  birth,  date  and/or 
place  of  death,  first  date  of  hire,  last 
date  of  termination,  continuity  of  hire, 
year  in  which  they  received  first  dose 
greater  than  or  equal  to  5  REM,  actual 
radiation  dose  in  excess  of  5  REM,  and 
total  career  radiation  exposure  dose. 

Original  or  copied  lifetime  medical 
records  from  plant  and  private 
physicians  and  hospitals  including 
routine  physical  examinations,  reports 
of  diagnostic  and  laboratory  tests, 
radiographs,  EKG's,  etc.,  or  abstracted 
portions  of  such  records  as  are  required 
for  the  purposes  of  this  study. 

Search  and  contact  information  for 
registrants  who  are  no  longer  employed 
at  qualified  sites  or  who  are  deceased. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301:  Department  of  Energy 
Organization  Act,  including  authorities 
incorporated  by  reference  in  Title  III  of 
the  Department  of  Energy  Organization 
Act;  Executive  Order  12009. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

To  provide  a  current  record  of 
registrants  for  use  by  DOE,  its 
contractors,  and  consultants;  to  identify 
specific  populations  for  use  in 
epidemiological  and  clinical  studies;  to 


conduct  medical  surveillance  during  the 
lifetime  of  the  registrants. 

A  record  from  this  system  of  records 
may  be  disclosed  to  researchers  for  the 
purpose  of  conducting  an  epidemiologic 
study  of  workers  at  a  DOE  facility  if 
their  proposed  studies  have  been 
reviewed  by  the  National  Academy  of 
Sciences  and  deemed  appropriate  for 
such  access.  A  researcher  granted 
access  to  these  records  shall  be  required 
to  sign  an  agreement  to  protect  the 
confidentiality  of  the  data  and  be 
subject  to  the  same  restrictions 
apphcable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

A  record  from  this  system  of  records 
may  be  disclosed  to  members  of  an 
advisory  conunittee  for  purposes  of 
conducting  a  review  of  the  Department 
of  Energy  epidemiologic  program. 
Members  of  an  advisory  committee  who 
obtain  access  to  the  records  shall  be 
subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 
Additional  uses  4, 8,  9  and  10  listed  in 
Appendix  B,  of  47  FR 14284,  dated  April 
2, 1982. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESSINO,  RET  AMINO,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  computer  tapes, 
computer  printouts  punched  cards, 
discs,  magnetic  tape,  and  microfilm. 

RCTRIEVABILITY: 

By  name  and  social  security  number. 

SAFEGUARDS: 

Records  are  maintained  in  locked 
security  areas  in  locked  file  cabinets. 
Access  is  limited  to  individuals  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  intention  and  disposal 
authorities  are  contained  in  DOE  1324.2. 
"Records  and  Disposition."  Records 
within  the  DOE  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  P.O.  Box  E.  Oak 
Ridge,  TN  37830. 

NOTIFICATION  PROC8DURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Privacy  Act 
Officer,  Department  of  Energy,  Oak 
Ridge  Operations  Office,  P.O.  Box  E. 
Oak  Ridge,  TN  37830,  in  accordance 
with  DOE'S  Privacy  Act  regulations  (10 


CFR  Part  1008  (45  FR  81576,  September 
16, 1980)). 

b.  Required  identifying  information: 
Complete  name,  social  security  number, 
and  time  period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  individual,  medical  records, 
physicians,  medical  institutions,  and 
reports  of  incident/accident 
investigations  from  private  and  public 
sources,  radiation  dosimetry  records, 
security  clearance  records,  and 
employment  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
DOE-73 
SYSTEM  name: 

The  US-JDTPA  Registry. 

SECURITY  classification: 

Unclassified. 

SYSTEM  location: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  P.O.  Box  E,  Oak 
Ridge,  TN  37830. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Registrants  are  those  individuals  who, 
because  of  real  or  suspected  internal 
contamination  with  transuranic 
elements,  have  received 
diethylenetriaminepentaacetic  acid 
(DTPA),  in  the  calcium  or  zinc  form 
during  the  course  of  chelation  therapy. 
Administration  of  the  agent  DTPA  is 
limited  to  physicians  who  are  co- 
investigators  with  the  DOE  contractor 
staff  on  the  Investigative  New  Drug 
License  of  the  Food  and  Drug 
Administration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  compiled  by  the 
physician  administering  DTPA  in  the 
event  of  an  exposure  that  was  known  to 
have  or  was  suspected  of  having  caused 
transuranic  contamination  internally 
requiring  chelation  therapy  with  DTPA. 
These  records  include  a  description  of 
the  exposvu'e,  the  results  of  serial 
bioassays  and  investigations  conducted 
to  evaluate  the  level  of  internal 
contamination  and  the  efficacy  of 
subsequent  chelation  by  DTPA.  The 
form  of  DTPA  and  the  route  and 


frequency  of  adounistration  are 
recorded  together  with  any  untoward 
effects  of  the  therapy.       .     .     . 

Name,  social  security  numbers  or 
other  identifiers  and  vital  status  of 
treated  persons.  The  last  known  address 
and  the  name  of  the  private  physicians 
of  individufds  who  have  relocated  or 
who  are  no  longer  within  the  practice  of 
the  administering  physician(8)  are 
included  in  the  MPA  Registry  to 
facilitate  the  setijcco^nd  contact  of  these 
individuals;  medical  records  of  illnesses, 
examinations,  including  routine 
followup  examinations,  investigations, 
etc.,  that  have  occurred  since  the  initial 
administration  of  DTPA;  and  death 
certificate. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301:  Department  of  Energy 
Organization  Act,  including  authorities 
incorporated  by  reference  in  Title  III  of 
the  Department  of  Energy  Organization 
Act;  Executive  Order  12009. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDBiG  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  provide  a  current  record  of 
individuals  treated  with  DTPA  for  use 
by  the  DOE  and  its  contractors  and 
consultants;  identify  by  epidemiological 
methods  any  long-term  untoward  effects 
associated  with  DTPA  therapy;  to 
provide  information  to  FDA  in  accord 
with  the  IND  license  and  issuances. 

A  record  from  this  system  of  records 
may  be  disclosed  to  researchers  for  the 
purpose  of  conducting  an  epidemiologic 
study  of  workers  at  a  DOE  facility  if 
their  proposed  studies  have  been 
reviewed  by  the  National  Academy  of 
Sciences  and  deemed  appropriate  for 
such  access.  A  researcher  granted 
access  to  these  records  shall  be  required 
to  sign  an  agreement  to  protect  the 
confidentiality  of  the  data  and  be 
subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

A  record  bora  this  system  of  records 
may  be  disclosed  to  members  of  an 
advisory  committee  for  purposes  of 
conducting  a  review  of  the  Department 
of  Energy  epidemiologic  program. 
Members  of  an  advisory  committee  who 
obtain  access  to  the  records  shall  be 
subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 
Additional  uses  4,  8.  9,  and  10  as  listed 
in  A{)pendix  B,  of  47  FR  14284,  dated 
April  2, 1982. 
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pouaes  AND  pRAcncss  fon  stormo, 

RtTRICVtNQ,  ACCESStNO,  RCTAHMNQ  AND  [ 

DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  computer  tapes, 
computer  printouts,  punched  cards, 
discs,  magnetic  tape,  and  microfilm. 

RETRtEVABIUTV: 

By  name  and  social  security  number. 

safeguards: 

Records  are  maintained  in  locked 
security  areas  in  locked  file  cabinets. 
Access  is  limited  to  individuals  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  DOE  1324.2, 
"Records  Disposition."  Records  within 
the  DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  P.O.  Box  E,  Oak 
Ridge,  TN  37830. 

NOTIFICATION  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Privacy  Act 
Officer,  Department  of  Energy,  Oak 
Ridge  Operations  Office,  P.O.  Box  E, 
Oak  Ridge,  TN  37830,  in  accordance 
with  the  DOE'S  Privacy  Act  regulations 
(10  CFR  Part  1008  (45  FR  61576, 
September  18, 1980)). 

b.  Required  identifying  information: 
Complete  name,  social  security  number, 
and  time  period. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 


CONTESTING  RECORD  PROCEDURCS: 

Same  as  Notification  procedures 
above. 


^ 


RECORD  SOURCE  CATEGORIES: 

The  individual,  medical  records, 
physicians,  medical  institutions,  and 
reports  of  incident/accident 
investigations  from  private  and  pubUc 
sources,  radiation  dosimetry  records, 
security  clearance  records,  and 
employment  records. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OFTHEACn 

.  None. 

(FR  Doc.  89-27081  Filed  ll-lft-89;A45  am) 

BtLLINO  CODE  M50-01-M 


Assistant  Secretary  for  International 
Affairs  and  Energy  Emergendea 

Propoaed  Subsequent  Arrangenient; 
Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  concerning  Peaceful  Uses  of 
Nuclear  Energy,  and  the  Additional 
Agreement  foj  Cooperation  between  the 
Goverrmient  of  the  United  States  of 
America  and  the  European  Atomic 
Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  the  retransfer  of 
20,020  grams  of  uranium  eiuiched  to 
10.20%  in  the  isotope  uranium-235.  The 
material  will  be  transferred  from 
Karlsruhe,  Federal  Republic  of  Germany 
to  Tokai,  Japan,  for  use  at  the  Nuclear 
Safety  Research  Reactor.  Retransfer 
document  RTD/IA(EU)-49  has  been 
assigned  to  this  retransfer. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy- 
Dated-  November  13, 1989. 
lohn  Brodman. 

(Acting)  Deputy  Assistant  Secretary  for 

International  Affairs. 

[FR  Doc.  89-27084  Filed  11-16-89;  8:45  am] 

BILUNQCOOE  MSO-OI-M 


Proposed  Subsequent  Arrangement; 
European  Atomic  Energy  Community 
and  japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Goverrmient  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 


Federal  Regbter  /  Vol.  54,  No.  221  /  Friday,  November  17,  1989  /  Notices 


CoQceming  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/JA(EU-48,  for 
the  transfer  from  France  to  ]apan  of  fuel 
elements  containing  96  kilograms  of 
uranium,  enriched  to  19.95  percent  in  the 
istope  uranium-235  for  use  in  the  JRR-3 
research  reactor. 

In  accordance  with  section  131  of  tiie 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  November  13, 1989. 

Thad  Gnindy,  Jr^ 

Deputy  Assistant  Secretary  for  Intemationol 
Affairs. 

[FR  Doc  89-27085  Filed  11-18-89;  8:45  am] 

BtLXINQ  CODE  MSO-OI-H 

Federal  Energy  Regulatory 

Commission 

[  Docket  No.  CP89-646-000  and  CP89-«54- 
000;  CP89-661-000] 

Champlain  Pipeline  Co.;  Algonquin  Gas 
Transmission  Co.;  Champlain  Pipeline 
Project;  Avanabinty  of  DEIS  and  Intent 
to  Postpone  Further  Processing  of 
Applications 

November  14, 198a 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC)  has  made  available 
a  draft  environmental  impact  statement 
(DEIS)  on  the  natural  gas  pipeline 
facilities  proposed  in  the  above- 
referenced  dockets,  and  related 
nonjurisdictional  facilities. 

Champlain  Facilities 

The  FERC  has  recently  been  informed 
by  Champlain  Pipeline  Company 
(Champlain)  that  its  project  as  currently 
proposed  will  be  modified /restructured 
due  to  changed  circumstances. 
Consequently,  the  Commission  is 
holding  in  abeyance  all  further 
processing  of  Champlain's  applications 
in  the  above-referenced  dockets  until 
such  time  as  Champlain  files  its 
modified  proposal. 

However.  Champlain  has  indicated 
that,  while  it  intends  to  restructure  the 
project  in  terms  of  the  sizing  of  the 
proposed  facilities  and  the  customers  it 
woidd  serve,  the  proposed  mainline 


pipeline  route  would  be  substantially 
the  same.  Comments  are  therefore 
welcome  regarding  the  DEIS  analysis  of 
issues  pertinent  to  the  location  of  the 
proposed  facilities,  construction 
procedures  and  recommended 
mitigation  measures. 

Upon  receipt  of  a  revised/updated 
Champlain  proposal,  the  Commission 
staff  will  issue  an  appropriate 
environmental  document  for  public 
review.  Advance  notice  will  be  given  of 
the  Commission's  intent  and  procedures 
for  the  environmental  review  at  that 
time.  The  Commission  stalT  will  notify 
appropriate  state  agencies  when  a 
revised  application  is  filed  and  will  meet 
with  them  to  discuss  schedulding 
matters. 

Algonquin  Facilities 

As  indicated  in  the  Champlain 
Pipeline  Project  DEIS,  the  facilities 
proposed  by  Algonquin  Gas 
Transmission  Company  (Algonquin)  in 
Docket  No.  CP89-661-000,  would  also  be 
needed  to  render  transportation  service 
proposed  in  the  Iroquois/Tennessee  and 
ANR  Pipeline  Projects.  For  that  reason, 
the  environmental  review  of  Algonquin's 
facilities,  as  analyzed  in  the  Champlain 
Pipeline  Project  DEIS,  must  still  be 
completed  as  noted  below. 

A  DEIS  for  the  Iroquois/Tennessee 
Pipeline  Project  is  being  issued 
concurrently  with  the  Champlain 
Pipeline  Project  DEIS.  Algonquin  has 
indicated  that  the  facilities  needed  for 
the  Iroquois/Tennessee  service  include 
ail  those  identified  in  the  Champlain 
Pipeline  Project  DEIS  except  for  the 
Andover,  Cromwell  and  Medfield  Loops. 
Therefore,  comments  on  the  staffs 
analysis  of  the  Algonquin  facilities 
should  be  filed  in  response  to  this  notice 
as  indicated  below.  The  final  analysis  of 
the  Algonquin  facilities  and  the  staffs 
responses  to  comments  regarding  those 
facilities  will  appear  in  the  final  EIS 
(FEIS)  for  the  Iroquois/Tennessee 
Pipeline  Project 

Concurrent  with  this  notice,  a 
separate  notice  for  the  Iroquois/ 
Tennessee  Pipeline  Project  is  being 
issued.  All  parties  affected  by  both 
projects,  including  Federal,  state  and 
local  entities,  will  be  sent  both  notices. 
Anyone  not  receiving  one  of  the  notices 
can  request  a  copy  of  the  notice  by 
contacting  the  FERC  Project  Manager 
identified  below.  The  Iroquois/ 
Tennessee  notice  establishes  a  schedule 
for  public  meetings  which  will  be  held  in 
January  1990.  to  receive  comments  on 
the  DEIS  for  that  project. 

Comment  Procedures 

Written  comments  on  the  Algongvin 


facilities,  which  are  part  of  the  Iroquois/ 
Tennessee  and  ANR  Pipeline  Projects, 
must  be  filed  on  or  before  January  19, 
1990,  reference  Docket  No.  CP89-661- 
000,  and  should  be  addressed  to  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  A  copy  of 
the  comments  should  also  be  sent  to  the 
FERC  Project  Manager  identified  below. 

After  comments  on  the  Algonquin 
facilities  are  reviewed,  any  significant 
new  issues  are  investigated,  and 
modifications  are  made,  the  final 
analysis  of  those  facilities  will  be 
incorporated  into  the  Iroquois/ 
Tennessee  Pipeline  Project  FEIS.  The 
FEIS  will  contain  the  staffs  responses  to 
comments  received  on  the  DEIS.  All 
comments  on  specific  environmental 
issues  should  contain  supporting 
documentation  and  rationale. 

Written  comments  on  the  Champlain 
facilities  are  also  welcome  because  the 
sta^  is  still  very  interested  in  having 
public  review  of  the  Champlain  Pipeline 
Project  DEIS.  Such  comments  should 
reference  Docket  Nos.  CP89-646-000  and 
CP89-654-000.  However,  the  comment 
period  is  extended  indefinitely  and  will 
not  be  closed  until  issuance  of  further 
advance  notice.  A  copy  of  these 
comments  should  also  be  sent  to  the 
FERC  Project  Manager. 

Comments  addressing  the  Champlain 
mainline  facilities  will  be  kept  on  file 
and  considered  in  light  of  any  amended 
filings.  Such  comments  will  be 
considered  by  the  staff  and  will  be 
addressed  in  any  subsequent 
environmental  document(8)  issued  for 
any  amended  project. 

DEIS  Distribution 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  in  the  FERCs 
Division  of  Public  Information,  Room 
2200,  825  North  Capitol  Street  NE., 
Washington,  DC  2042&  Copies  have 
been  mailed  to  Federal,  state  and  local 
agencies,  public  interest  groups, 
interested  individuals,  newspapers,  and 
parties  in  this  proceeding.  Any  person 
may  file  a  motion  to  intervene  on  the 
basis  of  the  Commission  staffs  DEIS  (18 
CFR  380.10(a)  and  385.214). 

A  limited  number  of  copies  of  the 
DEIS  are  available  from  Mr.  Lonnie 
Lister,  Project  Manager,  Environmental 
Policy  and  Project  Analysis  Branch. 
Office  of  Pipeline  and  I^oducer 
Regulation.  Room  7312,  825  North 
Capitol  Street  NE.,  Washington,  DC 
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20426,  or  call  ^202)  357-6801  or  FTS  357- 
8891.  Ii    > 

Lois  0.  CastwD. 

Secretary. 

[FR  Doc.  89-288840  FHed  11-16-89;  8:45  am] 

BiujNQ  cooc  srir-oi-ii 


[Docket  No.  CP90-144-000] 

ANR  Pipeline  Co.;  Request  Under 
Blanket  Authorization 

November  6, 1989. 

Take  notice  that  on  October  27, 1989. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP9O-144-000, 
a  request  pursuant  to  5§  157205  and 
284.233  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act,  to  transport 
on  an  interruptlble  basis  under  its 
blanket  certification  Docket  No.  CP88- 
532-000,  5,000  dth  for  Stone  Container 
Corp.,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

ANR  states  that  service  commenced 
September  2t  1989,  under  §  264.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST9O-13O-000 
and  estimates  the  volumes  transported 
to  be  5,000  dth  per  day  on  peak  day  and 
average  day,  and  1,825,000  dth  on  an 
annual  basis. 

ANR  also  indicates  that  no  new 
facilities  are  to  be  constructed. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  National 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Lois  0.  Cashell, 

Secretary.  •      ,      - '" ' 

[FR  Dpc  8»-«7D22^Rled  ll-=^16-89:'8:45  am] 

BHJJNO  cooc  67ir-«t-« 


[Docket  Na  CP88-195-<00S] 

CNG  TransmiMlon  Corp^  Texas 
Eastern  Transmission  Corp.; 
Amendment 

November  13, 1989. 

Take  notice  that  on  October  31, 1989, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  WV 
26302-2450  and  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  P.O.  Box  2521,  Houston  TX 
77252-2521,  collectively  referred  to  as 
"Applicants,"  submitted  a  joint 
amendment  to  their  Niagara 
Cogeneration  Project  Application 
(Application)  which  was  filed  on 
January  15, 1988  and  amended 
November  10, 1968  and  on  January  27, 
1989  for  certificates  of  public 
convenience  and  necessity  and  related 
authorizations  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  (15  U.S.C.  717f), 
and  the  Rules  and  Regulations  of  the 
Commission  issued  thereunder,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Conunisison  and  open  to  public 
inspection. 

Applicants  state  the  sole  purpose  of 
this  amendment  is  to  implement  the 
PennEast  Restructuring  Agreement 
dated  August  18, 1989  (Agreement) 
between  CNG  and  Texas  Eastern  to 
dissolve  the  PennEast  Gas  Service 
Company  (PennEast),  a  general 
partnership  between  CNG  and  an 
affiliate  of  Texas  Eastern,  and  to 
proceed  with  the  instant  PennEast/ 
CNG/Texas  Eastern  proposal  as  a 
divided  CNG-Texas  Eastern  project. 
Applicants  also  state  that  there  are  no 
changes  in  the  services  or  facilities 
proposed  in  this  docket  as  a  result  of  the 
restructuring  but  only  changes  in 
ownership  of  those  facilities  and  the 
designations  of  parties  providing 
service.  Applicants  provided  new  CNG 
rates  for  proposed  service  under  the 
restructuring,  which  are  similar  to  those 
proposed  by  PennEast  Similarly, 
Applicants  further  state,  there  are  no 
changes  in  the  services,  rates,  or 
facilities  proposed  in  the  related 
applications  of  Tennessee  Gas  Pipeline 
Company  in  Docket  No.  CP88-171-000 
and  National  Fuel  Gas  Supply 
Corporation,  et  oL,  in  Docket  No.  CP88- 
194-001  as  a  result  of  the  restructuring 
except  as  to  separate  ownership  and 
services  by  CNG  and  Texas  Eastern.     - 
Applicants  submit  that  the  only  effect  of 
the  restructuring  on  &e  proposals  in 
those  dockets  is  the  transfer  of  the 
ownership  Interests  of  PennEast  to  CNG 
and  Texas  Eastern  in  the  facilities 
proposed  therein.  The  Applicants 
respectfully  request  that  the 
Commission  authorize  CNG  and  Texas 


Eastern  to  own  the  undivided  interests 
previously  owned  by  PennEast  in  the 
facihties  proposed  in  those  dockets  in 
accordance  with  the  Agreement  and  to 
authorize  the  unbundled  rates  for  OJG 
and  Texas  Eastern  as  described  and 
proposed  in  the  joint  amendment. 
I     Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
November  20, 1989,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  89-27021  Piled  ll-lft-«9;  8:45  am| 

MLUNQ  cooc  6717-01-M 

[Docket  Na  CP90-203-000) 

Northwest  Pipeline  Corp.;  Application 

November  9, 1989. 

Take  notice  that  on  October  31, 1989, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84158,  filed  in  Docket  No. 
CP90-203-000,  an  applicaiton  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  an  order  granting  permission  and 
approval  for  partial  or  total 
abandonment  of  its  Rate  Schedule  ODL- 
1  and  DS-1  natural  gas  sales  service 
obligation  to  certain  customer 
companies,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  states  that  U  offered  each 
of  its  firm  sales  customers  another 
opportunity  to  make  an  unlimited 
'  conversion  of  existing  firm  sales 
contract  demand  to  firm  transportation 
contract  demand  to  be  effective  October 
1, 1989.  Northwest  explains  that  the 
conversions  were  implemented  effective 
October  1, 1989,  under  new  Rate 
Schedule  TF-1  service  agreements  for 
amendments  to  existing  service 
agreements. 
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Northwest  requests  permission  and 
approval  to  abandon  the  addition 
67.187.5  dt'8  per  day  of  firm  ODH  and 
DS-1  sales  certificate  obligaiton  which 
relects  its  customers'  October  1, 1989 
conversions  to  firm  transportation 
service.  Northwest  states  that  the 
remaining  authorized  contract  demand 
level  for  ODL-1  and  DS-1  service  for  the 
affected  nine  customer  will  be  93.240 
Dt's  per  day.  Further,  Northwest  states 
that  the  specific  volume  of  sales 
contract  obligation  proposed  to  be 
abandoned  for  each  customer  is  listed 
on  the  table  below,  and  represents  the 
difference  between  the  pre  10-01-89  firm 
sales  contract  obligation  for  each 
customer. 


Customer 


ODL-1; 

Cascade  Natural  Gas 

CP  National 

Paiuie  Pipeline 

Washington  Water  Power... 

DS-1: 

City  of  Buckley 

City  of  EUensburg 

City  of  Enumclaw 

Rocky  Mountain  Natural  Ga 
Wyorrxng  Industrial  Gas 


Total. 


Additional 

sales  contract 

obligation 

proposed  to 

be 

abandoned 

effecfr^ 

10-01-89 

(Dth) 


9.600 

660 

20.000 

568.5 

3.600 

1.221.5 

882.5 

625 

67.1675 


Northwest  states  that  for  seven  of  the 
nine  subject  sales  customers,  the 
proposed  abandonment  is  a  partial 
reduction  in  service  obligation,  while  for 
Paiute  and  Rocky  Mountain  a  total  sales 
abandorunent  is  proposed  consistent 
with  their  respective  100  percent 
conversions  to  firm  transportation. 

Further,  Northwest  states  that, 
consistent  with  CPO  National's 
conversion  to  firm  transportation  for  all 
its  firm  sales  contract  demand  except 
temporarily  the  portion  necessary  to 
serivce  its  two  delivery  points  on  PGTs 
system.  Northwest  requests  approval  to 
abandon  its  obligation  to  deliver  firm 
sales  gas  to  CP  National  except  for  the 
Klamath  Falls  and  Vaughn  Lumber 
delivery  points  located  on  PCTs  system. 

Northwest  requests  that  the  subject 
abandonments  of  firm  sales  obligation 
be  made  effective  October  1. 1989.  the 
effective  date  of  the  corresponding 
conversion  to  firm  transportation. 

Northwest  states  that  it  does  not 
propose  to  abandon  any  of  its  pipeline 
facilities  in  conjunction  with  the 
abandonment  of  sales  services. 
Northwest  explains  that  its  transmission 


system  will  continue  to  be  fully  utilized 
to  provide  service  to  its  former  sales 
customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  2a  1989.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  odierwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  89-27023  Filed  ll-ie-89;  8:45  amj 

BlUJNQ  CODE  6717-Ot-« 


Office  of  FossH  Energy 

[FE  Docket  No.  89-49-MGJ 

Megan-Racine  Associates,  inc; 
Application  to  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Ener^,  DOE. 
action:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 


summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  25, 1989, 
of  an  application  filed  by  Megan-Racine 
Associates,  Inc.  (Megan-Racine),  for 
authorization  to  import  up  to  11.700  Mcf 
of  natural  gas  per  day  over  a  20-year 
term.  The  application  submitted 
required  supplemental  information  on 
October  12. 1989.  The  imported  gas 
would  be  used  to  fuel  the  applicant's 
new  49-MW  cogeneration  plant  to  be 
constructed  and  operated  in  Canton, 
New  York.  Megan-Racine  requests  that 
the  authorization  commence  on  or  about 
October  1. 1990.  vfrhich  is  the  anticipated 
date  for  the  beginning  of  the  facility's 
testing  phase.  The  gas  would  be 
imported  at  the  international  boundary 
of  the  United  States  and  Canada  near 
Massena,  New  York,  and  transported 
within  the  United  States  through 
existing  and  proposed  pipeline  facilities. 
The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and 
DOE  Delegation  Order  Nos.  204-111  and 
204-127.  P*rotests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  est.,  December  18. 1989. 

ADDRESSES: 

Office  of  Fuels  Programs,  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F- 
056,  FE-50, 1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  C.  Daroff.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building.  Room  3F-094.  FE-53, 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-9516. 

Diane  Stubbs.  Natural  and  Mineral 
Leasing.  Office  of  Generail  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042.  GC-32. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-6667. . 

SUPPLEMENTARY  INFORMATION:  Megan- 

Racine.  a  New  York  corporation  with  its 
principal  place  of  business  in  Tampa. 
Florida,  was  formed  to  undertake  the 
development,  construction,  ownership, 
and  operation  of  a  natural  gas-fired 
congeneration  facility  to  be  built  at  a 
Kraft.  Inc..  processing  plant  in  Canton. 
New  York.  According  to  the  applicant 
the  new  cogeneration  facility  is 
expected  to  be  completed  and  in 
commercial  operation  by  November  1, 
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1990.  Megan-Racine  states  that  the  gas 
will  be  used  to  fuel  a  new  combined- 
cycle  unit  certified  by  the  Federal 
Energy  Regulatory  Commission  as  a 
"qualifying  cogeneration  facility"  under 
the  Public  Utility  Regulatory  Policies  Act 
of  1978.  The  steam  produced  will  be  sold 
to  the  Kraft,  Inc.,  plant  and  the 
electricity  generated  will  be  sold  to 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  under  a  15-year 
power  sales  agreement  dated  November 
1, 1987. 

Megan-Racine  would  purchase  the  gas 
from  Western  Gas  Marketing  Limited 
(Western  Gas)  pursuant  to  a  precedent 
agreement  enclosed  as  part  of  the 
application.  The  precedent  agreement 
was  executed  on  April  12, 1989,  later 
amended  in  minor  respects,  and 
included  a  proposed  gas  purchase 
contract  The  proposed  contract  would 
require  Megan-Racine  to  pay  Western 
Gas,  for  gas  delivered,  a  price  that  is  the 
sum  of  the  monthly  demand  charge  and 
the  monthly  commodity  charge  in  effect 
for  each  month.  The  monthly  demand 
charge  is  derived  by  multiplying  the 
daily  contract  quantity  (initially  set  at 
11,700  Mcf)  by  a  demand  rate  that  is  the 
sum  of  the  monthly  demand  charges 
paid  by  Western  Gas  for  transportation 
of  Megan-Racine's  daily  contract 
quantity  on  the  pipeline  systems  of 
NOVA  Corporation  of  Alberta  (NOVA), 
TransCanada  Pipelines,  Ltd. 
(TransCanada),  and  Niagara  Gas 
Transmission,  Ltd.  (Niagara  Gas),  plus  a 
supply  reservation  fee  of  $4,563  per  Mcf 
per  month.  The  commodity  charge  is 
initially  set  at  $1.45  per  MMBtu 
delivered  to  the  United  States  border 
and  is  to  be  adjusted  quarterly  pursuant 
to  a  formula  that  is  based  equally  on  the 
percentage  change  in  Niagara  Mohawk's 
average  annual  marginal  avoided  energy 
cost  above  or  below  a  base  cost  of  $.253 
per  kilowatt-hour  and  the  percentage 
change  in  CNG  Transmission 
Corporation's  (CNG)  gas  commodity 
component  in  its  RQ  Rate  Schedule 
above  or  below  a  base  cost  of  $2.4146 
per  MMBtu.  The  agreement  also 
provides  for  a  reopening  of  the  pricing 
provisions  prior  to  the  start  of  the 
contract  years  commencing  November  1, 
1995.  and  November  1,  2000.  If  the 
parties  are  unable  to  reach  agreement 
on  a  revised  price  formulation,  the 
agreement  provides  for  arbitration. 

The  proposed  contract  obligates 
Megan-Racine  to  take  delivery  of  at 
least  60  percent  of  the  aimuai  contract 
quantity  (defined  as  the  daily  contract 
quantity  multiplied  by  the  number  of 
days  in  the  year)  but  provides  that 
undeliveries  below  the  60  percent 
minimom  level  may  be  purchased  by  the 


applicant  during  the  succeeding  12 
month  period.  Megan-Racine  must  pay  a 
deficiency  charge  levied  on  the  volumes 
not  taken  below  the  minimum  quantity 
equal  to  the  average  commodity  charge 
in  effect  during  the  year.  In  addition,  the 
amount  that  Western  Gas  is  obligated  to 
supply  is  subject  to  reduction  if  Megan- 
Racine  takes  less  than  minimum 
contract  volumes. 

Megan-Racine  indicates  that  Western 
Gas  would  transport  the  natural  gas 
through  the  pipeline  facilities  of  NOVA 
and  TransCanada  in  Canada  to  an 
existing  interconnection  with  the 
pipeline  facilities  of  Niagara  Gas.  The 
gas  would  dien  be  transported  on  the 
Niagara  system  to  an  existing 
interconnection  writh  the  distribution 
system  of  St  Lawrence  Gas  Company. 
Inc.  (St.  Lawrence),  at  the  international 
border  of  the  United  States  and  Canada 
near  Massena.  New  York,  where 
delivery  to  the  applicant  would  take 
place.  Megan-Racine  states  that  such 
routing  would  necessitate  the 
construction  of  eight  miles  of  12  inch 
diameter  distribution  line  connecting  the 
cogeneration  facility  to  St  Lawrence's 
existing  distribution  system. 

In  support  of  its  application,  Megan- 
Racine  states  that  all  of  the  natural  gas 
imported  under  its  requested 
authorization  would  be  used  to  fuel  the 
new  cogeneration  facility.  The  applicant 
asserts  that  its  arrangement  with 
Western  Gas  is  and  would  remain 
competitive  over  the  proposed  term. 
Megan-Racine  maintains  that  the 
arrangement  would  provide  it  with  a 
wide  degree  of  flexibility  to  vary  its 
daily,  monthly,  and  annual  takes  to 
conform  to  the  operational 
characteristics  of  the  cogeneration 
facility.  Megan-Racine  further  asserts 
that  additional  flexibility  for  both 
parties  is  enhanced  by  their  opporttmity 
to  renegotiate  pricing  provisions  in  1995 
and  2000.  With  respect  to  the  applicant's 
decision  to  select  a  Canadian  supplier, 
Megan-Racine  states  that  it  contracted 
domestic  gas  suppliers,  but  was  not  able 
to  find  terms  that  were  as  competitive 
as  those  negotiated  with  Western  Gas. 
Megan-Racine  maintains  that  the 
proposed  arrangement  would  provide 
reasonable  assurances  that  a  secure 
supply  of  natural  gas  will  be  available 
for  purchase  from  Western  Gas.  The 
applicant  also  states  that  it  has  either 
received  or  is  planning  to  receive 
various  state  and  local  environmental 
approvals  for  the  proposed  project.  For 
these  reasons,  Megan-Racine  maintains 
that  the  proposed  import  is  consistent 
with  the  public  interest 

Megan-Radne  filed  a  certification  of 
compliance  with  the  coal  capability 


requironent  for  proposed  new  electric 
powerplants  on  October  11, 1988, 
pursuant  to  the  Powerplant  and 
Industiiai  Fuel  Use  Act  of  1978  (FUA) 
(10  U.S.C.  3801  et  seq.,  as  amended;  53 
FR  35544,  September  14, 1988). 

The  decision  on  Megan-Racine's 
application  for  import  authority  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  wiiich 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Other  matters 
that  may  be  considered  in  making  a 
public  interest  determination  include 
need  for  gas,  security  of  the  long-term 
supply,  and  any  relevant  issues  that 
may  be  unique  to  cogeneration  facilities. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issues  of  competitiveness,  need  for 
the  gas,  and  security  of  supply  as  set 
forth  in  the  policy  guidelines.  Megan- 
Racine  asserts  that  this  import 
arrangement  is  in  the  public  interest 
because  it  is  competitive  and  its  gas 
source  will  be  secure.  Parties  opposing 
the  import  arrangement  bear  thie  burden 
of  overcoming  these  assertions. 

All  parties  should  be  aware  that  if  the 
requested  import  is  approved,  the 
authorization  would  be  conditioned  on 
the  filing  of  quarterly  reports  indicating 
volumes  imported  and  the  purchase 
price. 

NEPA  CompUance 

Under  section  D  of  the  DOE  guidelines 
for  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.a  4321  et  seq.,  actions 
that  grant  or  deny  import  authorizations 
where  no  new  gas  transmission  facilities 
are  needed  but  where  new  ancillary 
facilities  are  to  be  constructed,  such  as  a 
cogeneration  faciUty,  would  normally 
require  the  preparation  of  an 
environmental  assessment  (EA), 
because  they  involve  "minor  new 
constipation"  (54  FR  12474,  March  27. 
1989).  However,  we  believe  that 
preparation  of  an  EA  to  approve  or 
disapprove  this  apphcation  is 
imnecessary.  and  compliance  with 
NEPA  for  the  proposed  action  can  be 
achieved  by  invoking  two  categorical 
exclusions  in  the  DOE  NEPA  guidelines 
(52  FR  47622,  December  15, 1987). 

The  environmental  impacts  of 
constructing  and  operating  new 
cogeneration  facilities  have  been 
addressed  on  numerous  occasions  by 
the  Economic  Regulatory  Administration 
(ERA)  in  conjunction  with  processing 
exemption  petitions  under  the  FUA,  and 
as  a  result  such  actions  have  been 
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granted  a  categorical  exclusion  from 
further  NEPA  review  (52  FR  47670. 
December  15, 1987).  The  cogeneration 
facilities  to  be  constructed  in  connection 
with  these  import  applications  are 
identical  to  those  facilities  covered  by 
the  categorical  exclusion  for  FUA 
actions.  Therefore,  it  is  an  appropriate 
appUcation  of  another  categorical 
exclusion  contained  in  the  DOE 
guidelines  for  "actions  that  are 
substantially  the  same  as  other  actions 
for  which  the  environmental  effects 
have  already  been  assessed  in  a  NEPA 
document  and  determined  by  DOE  to  be 
clearly  insignificant  and  where  such 
assessment  is  currently  valid"  (52  FR 
47668.  December  15, 1987)  to  extend  the 
FUA  categorical  exclusion  for 
cogeneration  facilities  to  the  grant  of  an 
authorization  to  import  natural  gas 
under  the  NGA  which  results  in  the 
construction  and  operation  of  a 
cogeneration  facility. 

A  categorical  exclusion  raises  a 
rebuttal  presumption  that  the  Federal 
action  will  not  significantly  affect  the 
quality  of  the  human  environment. 
Onless  it  appears  during  the  proceedings 
on  this  import  application  that  the  grant 
or  denial  of  authorization  will 
significantly  affect  the  quality  of  the 
human  environment,  the  Office  of  Fuels 
Programs  expects  that  no  additional 
environmental  review  will  be  required. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person" 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  appUcation  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
inter\'ention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 


comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  questions  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedurs.  a  conditional  or  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Megan-Racine's  application 
is  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  November  8, 
1989. 

Constance  L  Buckley, 
Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  89-27082  Filed  11-18-89:  8:45  am] 

BIUJNG  CODE  MSO-OI-M 

[FE  Docket  No.  89-71-NG] 

Salmon  Resources  Ltd.;  Application  To 
Extend  Blanket  Authorization  Import 
Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application  for 
extension  of  blanket  authorization  to 
import  natural  gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  20, 
1989,  of  an  application  filed  by  Salmon 
Resources  Ltd.  (Salmon)  requesting  that 
blanket  authority  previously  granted  in 


DOE/ERA  Opinion  and  Order  No.  94 
(Order  94),  issued  December  16, 1985 
(ERA  Docket  No.  85-18-NG),  and 
extended  in  DOE/ERA  Opinion  and 
Order  No.  217  (Order  217),  issued 
January  22, 1988  (ERA  Docket  No.  87- 
50-NG),  be  further  extended  for  two 
years  beginning  on  February  14, 1990, 
the  expiration  of  its  current  import 
authorization,  through  the  period  ending 
February  13, 1992.  Under  the  extension 
requested,  Salmon  would  be  authorized 
to  import  volumes  not  to  exceed,  in  the 
aggregate,  100  Bcf  of  Canadian  natural 
gas  over  a  two-year  period. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than 
December  18, 1989. 

addresses: 

Office  of  Fuels  Programs,  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F- 
056,  FE-50, 1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Daroff,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building.  Room  3F-056.  FE-53, 1000 
/     Independence  Avenue  SW., 

Washington.  DC  20585.  (202)  586-9516. 

Dianne  Stubbs.  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy.  Forrestal 
Building,  Room  6E-042.  GC-32, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  Salmon, 
a  Wyoming  corporation  with  its 
principal  place  of  business  in  Lakewood, 
Colorado,  is  a  wholly  owned  subsidiary 
of  Shell  Canada  Limited,  a  Canadian 
corporation  headquartered  in  Calgary, 
Alberta.  The  imported  gas  would 
continue  to  be  supplied  by  Shell  or  such 
supply  sources  as  may  become  available 
and  sold  by  Salmon  on  a  short  term  or 
spot  basis  to,  among  others,  industrial 
end  users,  agricultural  users,  electric 
utilities,  pipelines,  and  local  distribution 
companies.  Salmon  incorporated  by 
reference  the  exhibits  contained  in 
Salmon's  original  application  dated 
September  18. 1985  (ERA  Docket  No.  85- 
18-NG).  The  incorporated  information 
thus  would  include  assertions  that  each 
sale  will  be  market  responsive  and  that 
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the  imports  would  be  accomplished 
using  existing  pipeline  capacity  and  no 
new  construction  would  be  involved. 
Salmon  also  would  continue  to  file 
reports  with  FE  within  30  days  after  the 
end  of  each  calendar  quarter  giving  the 
details  of  the  individual  transactions. 
Salmon's  prior  quarterly  reports  filed 
with  FE  indicate  that  approximately  11.3 
Bcf  of  natural  gas  was  imported  under 
Order  217  through  September  30, 1989. 
The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE's  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  response  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  will  be 
competitive  and  thus  in  the  public 
interest.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance  ' 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C.  4321,  et  seq..  can  be  accomplished 
by  means  of  a  categorical  exclusion.  On 
March  27, 1989,  the  DOE  published  in 
the  Federal  Register  (54  FR  12474)  a 
notice  of  amendments  to  its  guidelines 
for  compliance  with  NEPA.  In  that 
notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  EKDE's 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  apphcable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  appUcable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding 


although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  dw  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  conunents 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFH 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  confierence,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts.  If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Salmon's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  November  8. 
1989. 

Constance  L  Buckley, 

Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  89-27083  Filed  11-16-89;  &4fi  am] 
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ENVIRONMENTAL  PRO'TECTKM 
AGENCY 

[ER-FRL-3MI-1) 

Environmental  Impact  Statememt; 
Notice  of  AvaHabinty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5076  or  (202)  382-5073. 

Availability  of  Environmental  Impact 
Statements  Filed  November  6, 1989 
through  November  9, 1989  pursuant  to  40 
CFR  1508.9. 

EIS  No.  890315,  Final,  AFS,  WY,  Bridger- 
Teton  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  Teton,  Fremont, 
Lincoln.  Sublette,  Sweetwater  and 
Uinta  Counties.  Due:  December  18, 

1989.  Contact:  Brian  E.  Stout  (307)  733- 
2752. 

EIS  No.  890316,  Draft,  AFS.  ID,  South 
Fork  Salmon  River  Road 
Reconstruction,  Warm  Lake  Highway 
to  the  confluence  of  the  South  Fork 
Salmon  River,  Implementation,  Boise 
and  Payette  NFs,  Valley  County,  ID, 
Due:  January  2, 199a  Contact:  Joiin 
Hooper  (208)  634-8151. 

EIS  No.  890317,  Draft,  AFS.  CA.  King- 
Titus  Fire  Recovery  Project 
Implementation,  Klamath  National 
Forest.  Siskiyou  Coimty,  CA.  Due: 
January  3. 1990.  Contact  Carmine 
Lockwood  (916)  493-2243. 

EIS  No.  890318,  Draft  FHW,  TX,  IH-30/ 
IH-35W  Interchange  Improvements, 
(Forest  Park  Blvd.  to  Riverside  Drive) 
and  (Hattie  St,  to  Luella  St)  Funding. 
Tarrant  County,  TX.  Due:  January  2, 

1990,  Contact  ViL.  HalL  Jr.  (512)  46»- 
6585. 

EIS  No.  890319.  Final,  COE,  LA.  Aloha- 
Rigolette  Area  Agriculture  Flood 
Control  Plan,  Implementation,  Red 
River  Floodplain,  Grant  and  Rapides 
Parishes,  LA,  Due:  December  18, 1980, 
Contact  Steve  Mathies  (504)  862-252a 

EIS  No.  890320,  Final,  ELM,  NM, 
Molycorp  Guadalupe  Mountain 
Tailings  Disposal  Facility, 
Construction,  Operation  and  Closure, 
Plan  of  Operation  Approval,  Taos 
County,  NM,  Due:  December  18, 1989, 
Contact:  Robert  T.  Dale  (505)  761- 
4546. 

EIS  No.  890321.  FinaL  FHW.  VA.  US  288 
Constiuction.  US  360/Hull  Sti%et  to  I- 
64,  Funding,  Section  10  and  404  and 
Coast  Guard  Permits,  Chesterfield, 
Henrico,  Goochland  and  Powhatan 
Coimties,  VA,  Due:  December  IB.  1989, 
Contact  Robert  L  Hundley  (804)  786- 
4304. 
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Dated:  November  14, 1989. 
William  D.  Dicketson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-27088  Filed  11-16-69;  8:45  am] 
MLUNG  CODE  656O-$0-M 


[ER-FRL-3681-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  30, 1989  through 
November  3, 1989  pursuant  to  the 
environmental  Review  process  (ERP), 
imder  section  309  of  the  Clean  Air  Act 
and  section  102(2](c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
ActiviUes  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  7, 1989  (54  FR  15006). 

Draft  EISs 

ERP  No.  D-AFS-/61078-UT.  Rating 
EC2,  Uinta  National  Forest,  Arterial 
Travel  Route  Development  and 
Management  Implementation,  Utah  and 
Wasatch  Counties,  UT. 

Summary:  EPA  is  concerned  with  the 
lack  of  discussion  related  to  wetlands 
and  water  quality  impacts  and 
mitigation.  Additional  information  is 
requested  in  the  final  EIS. 

Final  EISs 

ERP  No.  D-AFS-L65104-OR,  Uchoco 
National  Forest  and  Crooked  River 
National  Grassland,  Land  and  Resource 
Management  Plan,  Implementation, 
Crook,  Grant,  Harney,  Jefferson  and 
Wheeler  Counties,  OR. 

Summary:  EPA  has  no  objections  to 
the  proposed  action  as  described  in  the 
final  EIS.  EPA  is  interested  in  working 
with  the  Forest  Service  to  develop  the 
forest-wide  water  quality  and  fish 
resource  monitoring  plan. 

ERP  No.  F-COE-L90021-WA.  North 
and  South  Puget  Sound  UnconHned 
Open-Water  Disposal  for  Dredged 
Material,  Phase  II,  Site  Designation, 
Section  10  and  404  Permits,  Whatcom. 
Skagit,  Challam  and  Pierce,  Counties 
VA. 

.  Summary:  EPA's  comments  on  the 
draft  EIS  were  adequately  addressed. 
EPA  has  no  objections  to  the  proposed 
action  as  described  in  the  final  EIS. 

ERP  No.  F-FHW-L40165-WA.  1-90 
Improvements,  Four  Lakes  to  the  Idaho 
State  Line,  Funding  and  404  Permit, 
Spokane  County.  WA. 

Summary:  EPA  had  no  objection  to 
the  proposed  action  as  described  in  the 


final  EIS.  No  formal  letter  was  sent  to 
the  agency. 

ERP  No.  F-HUD-C85042-PR. 
.Encantada  Residential  Development, 
Mortgage  Insurance,  Dos  Bocas  Ward, 
Trujillo  Alto.  PR. 

Summary:  EPA  believes  the  project 
will  not  result  in  any  adverse 
environmental  impacts. 

Dated:  November  14, 1989. 
William  D.  Dicketson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-27087  Filed  11-16-89;  8:45  am) 
BILLING  CODE  (SCO-SO-lt 

[FRL  36«0-«] 

Relative  Risk  Reduction  Strategies 
Committee;  Risk  Reduction 
Subcommittee  Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  of  a  public 
meeting  of  the  Risk  Reduction 
Subcommittee  of  the  Relative  Risk 
Reduction  Strategies  Committee 
(RRRSC).  The  Subcommittee  will  meet 
on  November  28, 1989  (10:00  a.m.  to  5:00 
p.m.)  at  the  Howard  Johnson's  National 
Airport  Hotel,  2650  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Purpose:  The  purpose  of  this  meeting 
is  to  discuss  alternative  risk 
management  strategies  for 
environmental  problems  based,  in  part, 
on  an  evaluation  of  EPA's  1987  report 
"Unfinished  Business."  For  further 
information  concerning  this  project, 
please  refer  to  the  notices  contained  in 
54  FR  35388,  August  25, 1989,  and  54  FR 
38282,  September  15, 1989. 

FOR  FURTHER  INFORMATION:  Members  of 
the  public  wishing  further  information 
concerning  the  Subcommittee  or  the 
meeting  should  contact  Mrs.  Kathleen 
Conway,  Designated  Federal  Official, 
U.S.  Environmental  Protection  Agency 
(A-lOlF),  401  M  Street.  SW., 
Washington,  DC,  (202)  382-2552  (FTS) 
382-2552,  FAX  (202)  475-9693.  Seating  at 
the  meeting  is  on  a  first  come  basis. 

Dated:  November  8, 1989. 
Donald  G.  Barnes, 

Director,  Science  Advisory  Board. 

[FR  Doc.  89-27071  Filed  11-16-89;  8:45  am] 

BILLING  CODE  tSaO-SO-M 


[OPP-00284;  FRL-3666-6] 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting 

agency:  Envirorunental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
beginning  on  December  18, 1989  and 
ending  on  December  19, 1989.  This  notice 
announces  the  location  and  times  for  the 
meeting  and  sets  forth  tentative  agenda 
items.  The  meeting  is  open  to  the  public. 

dates:  The  SFIREG  will  meet  on 
Monday,  December  18, 1989  from  8:30 
a.m.  to  5  p.m.  and  on  Tuesday, 
December  19, 1989  beginning  at  8:30  a.m. 
and  adjourning  at  approximately  noon. 

ADDRESS:  The  meeting  will  be  held  at: 
Hyatt  Regency-Crystal  City,  2799 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  486-1234. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Arty  Williams,  Office  of 
Pesticide  Programs  (H7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  1007.  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington, 
VA  (703)  557-3401. 

SUPPLEMENTARY  INFORMATION:  The 

tentative  agenda  includes  the  following: 

1.  Regional  reports. 

2.  Reports  from  the  SFIREG  Working 
Committees. 

3.  Update  on  activities  of  the 
Registration  Division,  Office  of  Pesticide 
Programs. 

4.  Update  on  activities  of  the  Special 
Review  and  Reregistration  Division, 
Office  of  Pesticide  Programs. 

5.  Update  on  activities  of  the  Office  of 
Compliance  Monitoring. 

6.  Update  on  the  Office  of  Pesticide 
Programs'  activities  related  to 
biotechnology. 

7.  Update  on  the  Office  of  Pesticide 
Programs'  proposed  Endangered  Species 
Protection  Program. 

8.  Status  of  the  Office  of  Pesticide 
Programs'  Data  Needs  working  group. 

9.  Reporting  on  activities  related  to 
the  Pesticide  Monitoring  Improvement 
Act. 

10.  Other  items  as  appropriate. 
Dated:  November  3. 1989. 

Edwin  F.  Tmsworth, 

Acting  Director,  Office  of  Pesticide  Programs. 

[FR  Doc  89-27076  Filed  11-16-89;  8:45  am] 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  the  Export-Import  Bank 
of  the  United  States 

Summary:  The  Advisory  Committee 
was  established  by  Public  Law  98-181, 
November  30, 1983,  to  advise  the  Export- 
Import  Bank  on  its  programs  and  to 
provide  comments  for  inclusion  in  the 
report  of  the  Export-Import  Bank  to  the 
United  States  Congress. 

Time  and  Place:  Tuesday,  December 
5, 1989,  from  9:30  a.m.  to  12:00  noon.  The 
meeting  will  be  held  at  Eximbank  in 
Room  1143, 811  Vermont  Avenue  NW.. 
Washington,  DC  20571. 

Agenda:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Financial  Report.  Congressional 
Matters,  Developments  in  Russia/ 
Central  Europe,  Reinvolving  Financial 
Institutions,  Tided  Aid  Credit  Status, 
Lundine  Discussion,  Execution  of 
LALDC,  and  other  topics. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation;  and  the 
last  15  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  3tatement(8) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Joan  P. 
Harris.  Room  935,  811  Vermont  Avenue 
NW.,  Washington,  DC  20571,  (202)  566- 
8871,  not  later  than  December  4, 1989.  If 
any  person  wishes  auxiliary  aids  (such 
as  a  language  interpreter)  or  other 
special  accommodations,  please  contact, 
prior  to  November  30, 1989,  the  Office  of 
the  Secretary,  Room  935, 811  Vermont 
Avenue  NW.,  Washington.  DC  20571, 
Voice:  (202)  566-^71  or  TDD:  (202)  535- 
3913. 

FURTHER  INFORMATION:  For  fiulher 

information,  contact  Joan  P.  Harris, 

Room  935,  811  Vermont  Avenue  NW., 

Washington.  DC  20571,  (202)  566-8871. 

Joan  P.  HairiB, 

Corporate  Secretary. 

(FR  Doc.  89-27048  Filed  ll-lft-89;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

November  7, 1989. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 


Act  of  1980.  (44  U.S.C  3507).  For  fiulher 
infonnation  contact  Judy  Boley.  Federal 
Communications  Commission,  (202)  632- 
7513. 

0MB  No.:  3060-0029. 

Title:  Application  for  New  Broadcast 

Station  License. 
Form  No.:  FCC  302. 

A  revised  appHcation  form  FCC  314 
has  been  approved  for  use  through  9/30/ 
92.  The  June  1988  edition  with  an  0MB 
expiration  date  of  9/30/90  will  remain  in 
use  until  revised  forms  are  available. 
OAf^M?..- 3060-0062. 
Title:  Application  for  Authorization  to 

Construct  New  or  Make  Changes  in 

an  Instructional  Television  Fixed  and/ 

or  Response  Station(8),  or  to  Assign  or 

Transfer  Such  Station(8). 
Form  No.:  FCC  330. 

The  approval  on  FCC  330  has  been 
extended  through  8/31/92.  The  May  1987 
edition  with  an  OMifi  expiration  date  of 
12/31/89  will  remain  in  use  until  revised 
forms  are  available. 
OMB  No.:  3060-0072. 
Title:  Airborne  Mobile  Radio  Telephone 

License  Application. 
Form  No.:  FCC  409. 

The  approval  on  FCC  409  has  been 
extended  through  9/30/92.  The  February 
1987  edition  with  an  OMB  expiration 
date  of  9/30/89  will  remain  in  use  until 
revised  forms  are  available. 
OMB  No.:  3060-0089. 
Title:  Application  for  Land  Radio 

Station  License  in  the  Maritime 

Services. 
Form  No.:  FCC  503. 

The  approval  on  FCC  503  has  been 
extended  through  10/31/92.  The  April 
1987  edition  with  the  previous  expiration 
date  of  10/31/89  will  remain  in  use  until 
updated  forms  are  available. 
Federal  Communications  Commission. 
Donna  R.  Seaicy. 
Secretary. 

[FR  Doc.  89-27012  Filed  11-16-89;  8:45  am) 
BNJJNQ  COOe  (TIKOI-H 


Open  En  Banc  Hearing 

November  9, 1989. 

The  Federal  Communications 
Commission  will  hold  an  Open  En  Banc 
hearing  on  AM  Improvement  Issues  on 
Thursday,  November  16, 1989,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street  NW., 
Washington,  DC. 

The  Commission  will  review  the 
situation  concerning  the  AM  service, 
examine  its  prospects  for  improvement 
and  explore  the  key  issues  related  to 
AM  improvement  and  most  appropriate 
means  of  their  resolution. 


General  matters  to  be  considered  at 
the  En  Banc  hearing  will  Include,  but  are 
not  limited  to,  the  following: 

t.  AM  improvement  and  the  future  of 
AM  radio; 

2.  Uses  of  the  .\M  expanded  band  (1805 
kHz-1705  kHz); 

3.  AM  technical  improvements  and 
station  assignment  policies; 

4.  AM  stereophonic  transmission  and  its 
impact  on  AM  technical  criteria  and 
assignment  policies; 

5.  The  importance  of  receiver  quality  to 
the  future  of  the  AM  service. 
Additional  information  may  be 

obtained  from  William  Hassinger,  Mass 
Media  Bureau,  telephone  number  (202) 
632-6460. 

Federal  Communications  Commission. 

William  F.  Calon, 

.Acting  Secretary. 

[FR  Doc.  89-27004  Filed  11-16-89;  8:45  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Solicitation  of  Comments  for  Study  on 
Pass-Through  Deposit  Insurance 
Which  Is  Mandated  by  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989 

AGENCY:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 

ACTION:  Solicitation  of  conmients. 

SUMMARY:  Pursuant  to  section  220  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989  [the 
"FIRRE  Act"),  the  FDIC  is  preparing  a 
report  to  be  transmitted  to  Congress 
concerning  the  pass-through  of  deposit 
insurance  to  individual  investors  in  unit 
investment  trusts  and  to  individual 
participants  in  pension  and  profit- 
sharing  plans  qualified  under  section  401 
of  the  Internal  Revenue  Code.  The 
purpose  of  this  notice  is  to  solicit 
comments,  su^estions  and  any  relevant 
data  or  statistics  from  interested  parties 
on  the  issues  to  be  explored  by  the  FDIC 
in  its  study  on  pass-tlu^ough  insurance. 

DATE:  Comments  must  be  received  by 
December  15, 1989. 

ADDRESS:  Send  written  comments  to 
Federal  Deposit  Insurance  Corporation, 
Legal  Division— Room  4018,  550  17th 
Street  NW.,  Washington.  DC  20429. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Nejezchleb,  Chief,  Financial 
Markets  Section,  Division  of  Research 
and  Statistics  (202-898-3931),  or  Claude 
A.  Rollin,  Senior  Attorney,  Legal 
Division  (202-898-3985).  Federal  Deposit 
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Insurance  Corporation,  550  17th  Street 
NW..  Washington,  DC  20429. 
SUPPt^MENTARV  INFORMATION:  The 

FDIC  currently  insures  deposit  accounts 
maintained  by  fiduciaries  [e.g.  agents, 
nominees,  custodians,  guardians,  or 
trustees)  in  the  amount  of  up  to  $100,000 
for  the  interest  of  each  principal  or 
beneficial  owner  in  such  accounts, 
provided  that  certain  recordkeeping 
requirements  are  satisfied.'  Since  the 
insurance  coverage  for  such  accounts 
passes  through  the  fiduciary  to  the 
actual  beneficial  owners  of  the  funds 
this  type  of  insurance  coverage  is 
commonly  referred  to  as  "pass-through" 
insurance.  For  instance,  if  the  trustee  of 
an  irrevocable  trust  maintains  a  deposit 
account  comprised  of  trust  funds  at  an 
insured  depository  institution  and  the 
trust  has  three  beneficiaries,  the  deposit 
insurance  would  pass  through  the 
trustee  to  each  beneficiary  so  that  each 
beneficiary's  interest  in  the  account 
would  be  separately  insured  up  to 
$100,000.  In  addition,  such  insureuice 
coverage  would  be  separate  from  the 
insurance  coverage  provided  for  any 
other  accounts  maintained  by  or  for  the 
settlor,  trustee  or  beneficiaries  in 
di^erent  rights  and  capacities  at  the 
same  insured  depository  institution. 
However,  if  a  beneficiary  has  interests 
in  more  than  one  trust  account 
established  pursuant  to  trusts  created  by 
the  same  settlor  then  all  of  those 
interests  would  be  aggregated  and 
insured  on  a  combined  basis  up  to 
$100,000. 

Most  pension  plans  and  other  trusted 
employee  benefit  plans  are  treated  by 
the  FDIC  as  irrevocable  trusts  and  their 
funds,  when  deposited  in  an  FDIC- 
insured  bank,  are  insured  according  to 
the  aforementioned  rules  governing  the 
insurance  coverage  for  deposits  of 
irrevocable  trusts.  In  other  words,  the 
deposits  of  most  pension  and  profit- 
sharing  plans  are  entitled  to  "pass- 
through"  insurance  and  thus  are  insured 
in  the  amount  of  up  to  $100,000  per 
beneficiary,  provided  that  the  FDIC's 
recordkeeping  requirements  are 
satisfied.  However,  this  "pass-through" 
insurance  coverage  is  provided  only 
when  the  value  of  each  participant's 
interest  in  the  plan's  accounts  can  be 
determined  without  evaluation  of  any 
contingencies  except  for  those  contained 
in  the  present  worth  tables  and  rules  df 
calculation  for  their  use  which  are  set 
forth  in  the  Federal  Estate  Tax 
regulations.  Thus,  for  example,  while  an 
employee  pension  or  profit-sharing  plan 


'  The  recordkeeping  requirements  are  enumerated 
al  12  CFR  3aai(b). 


would,  in  most  cases,  qualify  for  pass- 
through  insurance  coverage,  a  health 
and  welfare  plan  generally  would  not 
qualify  for  such  coverage  because  in  the 
case  of  a  health  and  welfare  plan,  the 
present  value  of  a  participant's  interest 
is  contingent  on  an  event  (i.e.  illness  or 
accident)  that  is  not  covered  by  the 
above-mentioned  present  worth  tables. 

In  addition,  the  FDIC  has  taken  the 
position  that  deposit  accounts 
established  pursuant  to  a  state  or 
municipal  deferred  compensation  plan 
which  qualifies  under  section  457  of  the 
Internal  Revenue  Code.  26  U.S.C.  457  (a 
"457  Plan")  are  not  entitled  to  "pass- 
through"  insurance  coverage. 
Consequently,  deposit  accounts  at  FDIC- 
insured  banks  which  are  comprised  of 
457  Plan  funds  have  been  added 
together  and  insured  in  the  amount  of  up 
to  $100,000  in  the  aggregate.  By  contrast, 
the  former  FSUC  insured  457  Plan 
deposit  accounts  at  FSIJC-insured 
savings  institutions  in  the  amount  of  up 
to  $100,000  per  participant  pursuant  to  a 
specific  regulation.  12  CFR  561.4(b).  The 
FDICs  position  (of  not  providing  pass- 
through  insurance  coverage  for  457  Plan 
deposits)  has  been  based  on  the  fact 
that,  imder  section  457  of  the  Internal 
Revenue  Code,  the  funds  of  457  Plans 
are  required  to  "remain  (until  made 
available  to  the  participant  or  other 
beneficiary)  solely  the  property  rights  of 
the  State.  .  .  ."  26  U.S.C.  457(b)(6). 
Since  the  State,  rather  than  the 
employees,  is  deemed  to  be  the  sole 
owner  of  the  funds  until  they  are 
distributed,  the  FDIC  has  maintained 
that  the  employees  (participants)  do  not 
have  any  ownership  interests  in  the 
funds  upon  which  insurance  coverage 
could  be  based  and  thus  the  funds 
cannot  be  insured  on  a  pass-through 
basis. 

Similarly,  the  FDIC  has  not  been 
providing  pass-through  insurance 
coverage  for  deposits  maintained  by 
unit  investment  trusts.  An  existing  FDIC 
regulation  which  governs  the  deposit 
insurance  provided  for  accounts 
established  by  corporations  (12  CFR 
330.5(b))  provides  that  trusts  which  are 
registered  or  subject  to  registration 
under  section  8  of  the  Investment 
Company  Act  of  1940  (the  "40  Act") 
shall  be  treated  as  corporations  for  the 
purpose  of  determining  insurance 
coverage  on  the  trust's  accounts.  Unit 
investment  trusts  are  generally 
registered  or  subject  to  registration 
under  the  40  Act  and  thus  have  been 
treated  as  corporations  for  insurance 
purposes.  Consequently,  the  FDIC  has 
been  adding  together  all  of  the  deposits 
maintained'by  a  unit  investment  trust  at 


the  same  FDIC-insured  bank  and  has 
been  insuring  such  deposits  in  the 
amount  of  up  to  $100,000  in  the 
aggregate.  The  former  FSUC  did  not 
have  a  comparable  regulation  governing 
the  deposits  of  entities  registered  or 
subject  to  registration  under  the  40  Act. 
The  former  FSUC  treated  deposit 
accounts  maintained  by  unit  investment 
trusts  at  FSUC-insured  savings 
institutions  as  irrevocable  trust  accounts 
and  insured  them  on  a  "pass-through" 
basis  in  the  amount  of  up  to  $100,000  for 
the  interest  of  each  beneficiary  of 
(investor  in)  such  trusts. 

Section  220(b)(2)  of  the  FIRRE  Act 
mandates  that,  within  six  months  of  the 
date  of  enactment  of  the  FIRRE  Act.  the 
FDIC  must  "transmit  to  the  Congress  a 
report  containing  its  findings  and 
recommendations  relating  to  the  pass- 
through  of  deposit  insurance  either  to 
individual  investors  in  unit  investment 
trust  funds  or  to  individual  participants 
in  pension  or  profit  sharing  plans 
qualified  under  section  401  of  the 
Internal  Revenue  Code  of  198a" 
Moreover,  section  220(b)(2)  requires  that 
the  report  contain  the  FDICs 
"assessment  of  the  potential  effects  of 
broadening  deposit  insurance  coverage 
on  the  safety  of  the  insurance  funds  and 
the  operation  of  capital  markets." 

In  conducting  this  study  on  "pass- 
through"  insurance,  the  FDIC  is 
interested  in  receiving  comments, 
suggestions  and  nay  data  or  statistics 
relating  to  the  following  issues: 

1.  The  extent  to  which  the  FDIC 
should,  as  a  matter  of  poUcy,  provide 
pass-through  deposit  insurance  for 
deposits  of  unit  investment  trusts, 
pension  plans,  profit-sharing  plans  and 
other  trusted  employee  benefit  plans; 

2.  The  effect  of  pass-through 
insurance  coverage  on  the  safety  of  the 
insurance  funds  and  the  operation  of 
capital  markets; 

3.  The  extent  to  which  pass-through 
insurance  coverage  generally  affects  the 
liquidity  of  insured  financial  institutions; 

4.  The  potential  effects  of  expanding 
the  existing  insurance  coverage  to 
provide  pass-through  insurance 
coverage  for  individual  investors  in  unit 
investment  trusts. 

Dated  at  Washington.  DC,  this  13th  day  of 
November  1989. 
Federal  Deposit  Insurance  Corporation. 

Hi^Ie  L  Robinson, 

Executive  Secretary. 

[FR  Doc.  89-27029  Filed  11-18-^8:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Spain-ltaly/Puerto  Rico  Island  Pool 
Agreement  and  USA-Soutti  Africa 
Discussion  Agreement;  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Asreement  No.:  212-011213-012. 

Title:  Spain-Italy /Puerto  Rico  Island 
Pool  Agreement. 

Parties: 

Compania  Transatlantica  Espanola. 
SA. 

Nordana  line  AS 

Sea -Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  admit  d'Amico  Societa  di 
Navigazione  S.p.A.  as  a  party  to  the 
Agreement  effective  January  1, 1990.  It 
would  also  recalculate  the  parties'  pool 
shares  to  reflect  the  addition  of  a  new 
participant  in  the  arrangement. 

Agreement  No.:  203-011232-001 

Title:  USA-South  Africa  Discussion 
Agreement 

Parties: 

Lykes  Bros.  Steamship  Co.,  Inc. 

Navinter 

Safbank  Line.  Ltd. 

Mediterranean  Shipping  Company  SA 

Synopsis:  The  proposed  amendment 
would  add  P&O  Containers  Ltd.  as  a 
party  to  the  agreement.  The  parties  have 
requested  a  shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  13, 1989. 
foseph  C  Polking, 
Secretary. 

(FR  Doc.  89-29996  Filed  11-16-89;  8:45  am) 
BtUJNQ  CODE  6730-OV-M 


FEDERAL  RESERVE  SYSTEM 

A.B.N.-Stichting,  et  al.— Formulations 
of,  Acquisition  by,  and  Mergers  of 
Bank  Holding  Companies;  and 
Acquisitions  of  Nonbanking 
Companies;  Correction 

This  Notice  corrects  a  previous 
Federal  Register  Notice  {FR  Doc.  89- 
23252)  published  at  page  40737  of  the 
issue  for  Tuesday.  October  3, 1989. 

Under  the  Federal  Reserve  Bank  of 
Chicago,  the  entry  for  A.B.N.-Stichting  is 
amended  to  read  as  follows: 

1.  A.B.N.-Stichting,  Amsterdam.  The 
Netherlands;  ABN/LaSalle  North 
America,  Inc.,  Chicago,  Illinois; 
Algemene  Bank  Nederland  N.V., 
Amsterdam,  The  Netherlands;  and 
LaSalle  National  Corporation,  Chicago. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Exchange  Bancorp.  Inc., 
Chicago.  Illinois,  and  thereby  indirectly 
acquire  Exchange  National  Bank  of 
Chicago,  Chicago,  Illinois;  Exchange 
Bank  of  DuPage.  Oak  Brook.  Illinois; 
Exchange  Bank  of  River  Oaks.  Calumet 
City.  Illinois;  and  Exchange  Bank  of 
I-ake  County.  Vernon  Hills.  IlHnois. 

In  connection  with  these  applications, 
Applicants  also  propose  to  acquire 
Exchange  Securities  Corp.,  Hallandale, 
Florida,  and  thereby  engage  in 
underwriting  and  dealing  in  government 
obligations  and  money  market 
instruments  pursuant  to  S  225.25(b)(16); 
and  to  expand  Company's  activities  to 
include  engaging  in  broker  activities  for 
stocks,  bonds  and  other  securities 
pursuant  to  §  225.25(b)(15)  of  the  Board's 
Regulation  Y.  Applicants  also  propose  to 
acquire  Union  Realty  Mortgage  Co..  Inc, 
Chicago,  Illinois,  and  thereby  engage  in 
making  and  servicing  loans  pursuant  to 
S  225.25(b)(1)  of  the  Board's  Regulation 
Y, 

Comments  on  this  application  must  be 
received  by  December  1, 1989. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Noveml>er  13. 1989. 
lennifer ).  lohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-27042  Filed  11-16-89;  8:45  am] 

MtXING  CODE  6310-01-N 


Atlantic  Bancshares,  Inc.,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 


considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  7, 1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Atlantic  Bancshares,  Inc., 
Newington.  New  Hampshire;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Atlantic  Trust  Company,  Newington, 
New  Hampshire. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Arkansas  National  Banking 
Corporation,  Rogers,  Arkansas;  to 
become  a  bank  holding  company  by 
acquiring  at  least  94.51  percent  of  the 
voting  shares  of  First  National  Bank, 
Bentonville,  Arkansas;  and  at  least  99.56 
percent  of  the  voting  shares  of  Farmers 
and  Merchants  Bank.  Rogers,  Arkansas. 

C.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

.-1.  American  National  Corporation, 
Omaha,  Nebraska:  to  acquire  100 
percent  of  the  voting  shares  of  The 
Northern  Corporation,  Omaha. 
Nebraska,  and  thereby  indirecdy 
acquire  Northern  Bank.  Omaha, 
Nebraska. 

D.  Federal  Reserve  Bank  of  DaUas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

1.  Broadway  Bancshares  of  Delaware, 
Inc.,  Wilmington,  Delaware;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Broadway  Air  Force  National  Bank, 
Randolph  Air  Force  Base,  Texas; 
Broadway  National  Bank,  San  Antonio, 
Texas;  and  Eisenhower  National  Bank. 
San  Antonio,  Texas.  Comments  on  this 
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application  mu«t  be  received  no  later 
than  December  1, 1989. 

2.  Golbalshares,  Limited.  Road  Town. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  61.5  percent  of 
the  voting  shaes  of  El  Paso  Financial 
Corporation,  Wilmington.  Delaware,  and 
thereby  indirectly  acquire  El  Paso  State 
Bank.  El  Paso.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  13, 1989. 
lennifer ).  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27043  Filed  11-16-89;  8:45  am) 
anXlNQ  COOE  «21<MI1-II 


Valley  Capital  Corp.,  et  al.;  Application 
To  Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(l])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c](8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  thai  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  December  1, 
1989. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  Valley  Capital  Corporation,  Las 
Vegas.  Nevada;  to  engage  de  novo 
through  its  subsidiary.  Pacific  Century 
Finance  Company.  Las  Vegas,  Nevada, 
in  providing  Hnancing  on  non-recourse 
dealer  installment  sales  contracts  and 
thereby  engage  in  lending  activities 
pursuant  to  §  225.25(b)(l)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  13, 1989. 
Jennifer ).  Johnson. 
Associate  Secretary  oftfie  Board. 
[FR  Doc.  89-27044  Filed  11-16-89:  8:45  amj 

BILUNG  COOE  6210-01-M 


Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  Hated  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Botird 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conunents  must  be  received 
not  later  than  December  1, 1989. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  David  E.  Worthen.  Bountiful.  Utah; 
to  acquire  an  additional  1.29  percent  of 
the  voting  shares  of  Brighton  Bancorp. 
Salt  Lake  City.  Utah,  for  a  total  of  25.81 
percent,  and  thereby  indirectly  acquire 
Brighton  Bank,  Salt  Lake  City.  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13, 1989. 
Jeniiifar  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  89-27045  Filed  11-16-8©:  a45  am] 
BIUMQ  CODE  dO-OVH 


FEDERAL  TRADE  COMMISSION 
[Docket  No«.  8880  and  89S6) 

Modification  of  Prior  D«cistons; 
Reliable  Mortgage  Corp.  et  al.  and 
Seekonk  Freezer  Meats,  Inc.  et  aL 

agency:  Federal  Trade  Commission. 
action:  Notice  of  period  for  filing  of 
amicus  curiae  briefs  on  proposed 
modification  of  prior  decisions. 

summary:  The  Commission  has  issued 
an  order  reopening  the  proceedings  in 
Reliable  Mortgage  Corp.  et  al.  (Dkt. 
8956)  to  consider  modifying  the  decision 
therein  to  clarify  that  the  re.spondents' 
credit  advertising  practices  that  violated 
the  Truth  in  Lending  Act  are  also  unfair 
and  deceptive  acts  or  practices,  in 
violation  of  section  5(a)  of  the  Federal 
Trade  Commission  Act.  This  document 
announces  the  opportunity  for  filing  of 
amicus  curiae  briefs  on  the  proposed 
modifications. 

DATE:  The  deadline  for  filing  amicus 
briefs  in  this  matter  is  January  2, 1990. 
ADDRESS:  Briefs  should  be  sent  to  the 
Office  of  the  Secretary.  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580.  Requests  for  copies  of  the 
orders  reopening  these  matters  should 
be  sent  to  Public  Reference  Branch, 
Room  130. 
FOR  FURTHER  INFORMATION  CONTACT. 

Carole  L  Reynolds.  Attorney,  Division 
of  Credit  Practices.  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission, 
Washington.  DC  20580  (202)  326-323a 
SUPPt-EMENTARY  INFORMATION:  The 
original  order  against  Reliable  Mortgage 
Corp.  et  al.  in  Docket  No.  8956  was 
dated  January  8. 1975.  and  published  at 
85  F.T.C.  21.  The  original  order  against 
Seekonk  Freezer  meats.  Inc.  et  al.  in 
Docket  No.  8880  was  dated  March  15. 
1973.  and  was  published  at  82  F.T.C. 
1025.  In  Reliable,  the  Conunission 
determined  that  respondents  had 
violated  the  Truth  in  Lending  Act 
(TILA).  Pub.  L.  90-321, 15  U.S.C.  1601  et 
seq.  and  Regulation  Z,  12  CFR  part  22b. 
by  stating  an  interest  rate  in  an 
advertisement  promoting  their  morigage 
plans  without  stating  the  annual 
percentage  rate  as  required.  In  Seekonk, 
the  Commission  determined  that 
respondents  had  violated  the  TILA  and 
Regulation  Z  in  an  advertisement 
promoting  their  installment  credit  plans 
without  stating  all  credit  terms  required 
to  be  disclosed.  The  Commission's  view 
has  been  that  the  credit  advertising 
practices  that  were  found  to  violate  the 
TILA  in  Reliable  and  Seekonk  also 
constitute  unfair  or  deceptive  acts  or 


eOerai    Kesi 


ster  /  Vol.  54,  No.  221  /  Friday.  November  17,  1989  /  Notices 


47827 


practices  in  violation  of  Section  5(a)  of 
the  FTC  Act,  However,  in  United  States 
v.  Hopkins  Dodge,  Inc.,  849  F.2d  311  (8th 
Cir.  1988),  the  United  States  Court  of 
Appeals  for  the  Eighth  Circuit  held  that 
the  Commission's  failure  to  explicitly 
state  in  these  two  cases  that  credit 
advertising  violations  of  the  TILA  and 
Regulation  Z  are  unfair  or  deceptive  acts 
or  practices  precluded  use  of  the  two 
cases  as  predicates  to  civil  penalty 
enforcement  actions  pursuant  to  section 
5(m)(l)(B)  of  the  FTC  Act. 

On  January  31, 1989,  the  Commission 
issued  an  oirder  against  Reliable 
Mortgage  Corp.  et  al.  to  show  cause  why 
the  proceedings  against  them  should  not 
be  reopened  to  consider  modification  of 
the  decision  therein  to  clarify  that 
respondents'  credit  advertising 
violations  of  the  TILA  were  also  unfair 
and  deceptive  acts  or  practices  in 
violation  of  the  FTC  Act.  On  January  31, 
1989,  the  Commission  also  issued  an 
order  against  Seekonk  Freezer  Meats  et 
al.  to  show  cause  why  the  proceedings 
against  them  should  not  be  reopened  to 
consider  modification  of  the  decision 
therein  to  clarify  that  respondents' 
credit  advertising  violations  of  the  TILA 
were  either  unfair  or  unfair  and 
deceptive  acts  or  practices  in  violation 
of  the  FTC  Act.  The  Commission  also 
issued  a  press  release  and  published  a 
notice  in  the  Federal  Register  on 
February  17, 1989,  announcing  a  30-day 
period  for  public  comment  on  the 
proposed  reopenings. 

Respondents  failed  to  answer  the 
show  cause  orders.  (Respondent 
Reliable  did,  however,  informally  reply 
by  letter  to  the  FTC  staff  that  it  had  no 
objections  to  the  proposed  reopening). 
No  comments  were  received  in  response 
to  the  Federal  Register  notice. 

As  a  result,  on  September  25, 1989,  the 
Commission  issued  orders  reopening  the 
proceedings  in  Reliable  and  Seekonk, 
and  directing  briefs  to  consider 
modification  of  the  decisions  contained 
therein.  The  Commission  now  intends  to 
decide  whether  to  modify  the  decisions 
in  Reliable  and  Seekonk  to  state 
expressly  that  the  credit  advertising 
practices  addressed  in  Reliable 
constitute  unfair  and  deceptive  acts  or 
practices  in  violation  of  section  5(a)  of 
the  FTC  Act  and  that  the  credit 
advertising  practices  addressed  in 
Seekonk  ccmstitute  either  unfair  or 
unfair  and  deceptive  acts  or  practices  in 
violation  of  section  5(a)  of  the  FTC  Act. 
Interested  parties  may  submit  amicus 
curiae  briefs  as  noted  above. 


By  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  8&-27089  Filed  11-16-89;  8:45  am) 

BtLUNG  COOE  e750-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Managen>ent  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  0MB. 

1.  Teenage  Parent  Demonstration:  24- 
Month  Follow-up— New — This  survey  is 
pari  of  the  impact  evaluation  of  the 
Teenage  Parent  Demonstration  Projects 
being  conducted  in  Illinois  and  New 
Jersey.  The  survey  will  gather 
information  on  outcomes  from 
demonstration  participants  which  will 
contribute  to  the  evaluation  of  the 
demonstrations.  The  purpose  of  the 
demonstration  projects  is  to  identify 
interventions  which  promote  self- 
sufficiency  among  teenage  parents. 
Respondents:  individuals;  Number  of 
Respondents:  4,774:  Frequency  of 
Response:  One  time;  A  verage  Burden 
per  Response:  1.31  Hours;  Total  Burden: 
6,244  Hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  245-6511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 

Dated:  November  8, 1989. 
James  F.  Trickett, 

Deputy  Assistant  Secretary  for  Management 
and  Acquisition. 
[FR  Doc.  8^26945  Filed  11-16-89:  8:45  pm) 

BILUNQ  CODE  41S<MM-M 


Alcohol,  Drug  AbuM,  and  MsnM 
Health  Administration 

Advisory  Committee  Meeting  In 
Decemt>er 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration.  HHS. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  one  of  the 
agency's  advisory  committees  in  the 
month  of  December  1989. 

The  initial  review  group  will  be 
performing  review  of  applications  for 
Federal  assistance.  Therefore,  portions 
of  the  meetings  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552(b)  (6)  and 
5  U.S.C.  app.  2  10(d). 

Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463. 

Committee  Name:  Mental  Health 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee,  NIMH. 

Date  and  Time:  December  5-6:  8:00 
a.m. 

Place:  TTie  Canterbury  Hotel,  1733  N 
Street  NW.,  Washington.  DC  20036. 

Status  of  Meeting:  Open — December 
5:  8:30-9:15  a.m.  Closed— Otherwise 

Contact:  Regina  Thomas,  Room  9C-15. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857.  (301)  443-6470. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
psychoneuroimmunological 
psychosocial,  behavioral,  and 
psychological  aspects  of  AIDS  as  they 
relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Substantive  information,  a  summary 
of  the  meeting,  and  a  roster  of 
committee  members  may  be  obtained 
from  Ms.  Joanna  Kieffer,  NIMH 
Committee  Management  Officer,  Room 
9-105,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  (301) 
443-4333. 

Dated:  November  13, 1989. 
Peggy  W.  Cockrill, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  89-26992  Filed  11-16-89;  8:45  am] 
BILUNQ  COOE  4iaO-2e-ll 
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Food  and  Drug  Administration 

[Docktt  No.  89F-0462] 

The  Dow  Chemical  Co.,  E.I.  Du  Pont  De 
Nemours  and  Co.,  B.F.  Goodrtdt;  Filing 
of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  the  Dow  Chemical  Co..  E.I.  du  Pont 
de  Nemours  and  Co.,  and  B.F.  Goodrich 
have  flled  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  polyiirethane 
resins,  derived  from  reactions  of 
diphenylmethane  diisocyanate  with  1,4- 
butanediol  and  polytetramethylene 
ether  glycol,  as  rubber  articles  intended 
for  repeated  use  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  D.  Anand,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  Street, 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
OB4182)  has  been  filed  by  the  Dow 
Chemical  Co.,  1803  Bldg..  Door  7. 
Midland,  MI  48674,  E.I.  Du  Pont  de 
Nemours  and  Co.,  1007  Market  St., 
Wilmington,  DE  19898,  and  B.F. 
Goodrich,  3925  Embassy  Pkwy.,  Akron. 
OH  44313,  proposed  that  5  177.2600 
Rubber  articles  intended  for  repeated 
use  (21  CFR  177.2600)  of  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  polyurethane 
resins,  derived  from  the  reaction  of 
diphenylmethane  diisocyanate  with  1,4- 
butanediol  and  polytetramethylene 
ether  glycol,  as  rubber  articles  intended 
for  repeated  use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  2l 
CFR  25.40(c). 

Dated:  November  8, 1989. 

Richard  J.  Ronlc, 

Deputy  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  8&-26990  Filed  ll-lB-88;  8:45  am] 

anxma  cooc  4i40-oi-« 


[Docket  No.  89F-0452] 

Enzyme  Bio-Systems  Ltd.;  Filing  of 
Food  Addithfe  Petition 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Enzyme  Bio-Systems  Ltd.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  dimethylamine- 
epichlorohydrin  and  acrylamide  acrylic 
acid  resins  as  fixing  agents  for 
immobilizing  glucose  isomerade  enzyme. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  E.  Harris,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C 
Street  SW..  Washington,  DC  20204,  202- 
428-9463. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  Enzyme  Bio-Systems 
Ltd..  International  Plaza,  Route  9W, 
Englewood  Cliffs,  NJ  07632,  has  filed  a 
petition  (FAP  9A4175),  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
dimethylamine-epichlorohydrin  and 
acrylamide  acrylic  acid  resins  as  fi.xing 
agents  for  immobilizing  glucose 
isomerase  enzyme. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  8, 1989. 
Richard  |.  Ronk, 

Deputy  Director,  Center  for  Food  Safety  end 

Applied  Nutrition. 

[PR  Doc.  89-28988  Filed  11-16-89;  8:45  am) 

MLUNQ  cooc  4iaiHI1-M 


[Docket  No.  89F-0451] 

iCI  Americas,  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  ICI  Americas,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  ajnended  to  provide  for 
thesafeorae  of  polyethylene  glycol(MW 
150a-4000)/poly(12-hydroxystearic  acid) 


copolymers  as  a  stabilizer  in  the 

preparation  of  polyacrylamide  retention 

and  drainage  aids  used  in  the 

manufacture  of  paper  and  paperboard 

intended  to  contact  aqueous  and  fatty 

food. 

FOR  FURTHER  INFORMATION  CONTACT. 

Andrew  D.  Laumbach,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-335). 

Food  and  Drug  Administration,  200  C 

Street,  SW..  Washington.  DC  20204.  202- 

472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
OB4179)  has  been  filed  by  ICI  Americas, 
Inc..  Concord  Pike  &  Murphy  Rd.. 
Wilmington.  DE  19877,  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of 
polyethylene  glycol  (MW 1500-4000)/ 
poly(12-hydroxystearic  acid)  copolymers 
as  a  stabilizer  in  the  preparation  of 
polyacrylamide  retention  and  drainage 
aids  used  in  the  manufacture  of  paper 
and  paperboard  intended  to  contact 
aqueous  and  fatty  foods. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  8, 1989. 

Richard  J.  Ronk, 

Deputy  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  89-26989  Filed  11-16-89;  8:45  am] 
MIXING  COOE  41M>-01-M 


[Docket  No.  S9F-0450] 

ICI  Americas,  Inc.;  RHng  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  ICI  Americas,  Ina,  has  filed  a . 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  poly(isobufene)/maleic 
anhydride,  diethanolamine  reaction 
product  as  a  siu^actant  in  the 
preparation  of  polyacrylamide  retention 
and  drainage  aids  used  in  the 
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manufacture  of  paper  and  paperboard 
intention  to  contact  aqueous  and  fatty 
foods. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  D.  Laumbach.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-335). 

Food  and  Drug  Administration.  200  C 

Street  SW.,  Washington,  DC  20204,  202- 

472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
OB4178)  has  been  filed  by  ICI  Americas, 
Inc.,  Concord  Pike  and  Murphy  Rd., 
Wilmington,  DE  19897,  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of 
poly(isobutene)/maleic  anhydrides, 
diethanolamine  reaction  product  as  a 
surfactant  in  the  preparation  of 
polyacrylamide  retention  and  drainage 
aids  used  in  the  manufacture  of  paper 
and  paperboard  intended  to  contact 
aqueous  and  fatty  foods. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  8, 1989. 

Richard ).  Ronk. 

Deputy  Director,  Center  for  Food  Safety  tnd 
Applied  Nutrition. 

(FR  Doc.  89-2B9S1  Filed  11-16-89:  8:45  am] 

BILLING  COOE  4160-01-M 


(Docket  No.  S9P-0225] 

Ice  Cream  Deviating  From  the 
Standard  of  identity;  Temporary 
Permit  for  Market  Testing 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  the  Hershey  Creamery  Co.  to  market 
test  a  product  designated  as  "light  ice 
cream"  that  deviates  from  the  U.S. 
standard  of  identity  for  ice  cream  (21 
CFR  135.110).  The  purpose  of  the 
temporary  permit  is  to  allow  the 
applicant  to  measure  cojnsumer 
acceptance  of  the  product,  identify  mass 
production  problems,  and  assess 
commercial  feasibility. 


dates:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  February  15, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 

Joanne  Travers,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-485-0324. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  the  Hershey 
Creamery  Co.,  301  South  Cameron  St., 
P.O.  Box  1821,  Harrisburg,  PA  17105. 

The  permit  covers  limited  interstate 
marketing  tests  of  a  product  that 
deviates  from  the  U.S.  standard  of 
identity  for  ice  cream  in  21  CFR  135.110 
in  that:  (1)  The  milkfat  content  of  the 
product  is  reduced  by  at  least  50 
percent;  and  (2)  sufficient  vitamin  A 
palmitate  is  added  in  a  suitable  carrier 
to  ensure  that  a  Vi-cup  serving  of  the 
product  contains  8  percent  of  the  U.S. 
Recommended  Daily  Allowance  for 
vitamin  A.  The  product  meets  all 
requirements  of  the  standard  with  the 
exception  of  these  deviations.  The 
purpose  of  this  variation  is  to  offer  the 
consumer  a  product  that  is  nutrifionally 
equivalent  to  ice  cream  but  contains 
fewer  calories  and  less  fat. 

For  the  purpose  of  this  permit,  the 
name  of  the  product  is  "light  ice  cream." 
The  principal  display  panel  of  the  label 
must  include  the  statements  "reduced 
calorie"  and  "reduced  fat"  following  the 
name.  In  addition,  the  label  must  bear 
the  comparative  statements  "Va  fewer 
calories  than  our  regular  ice  cream"  and 
"50  percent  less  fat  than  our  regular  ice 
cream." 

The  product  compHes  with  reduced 
calories  labeling  requirements  in  21  CFR 
105.66(d).  In  accordance  with  FDA's 
current  views,  reduced  fat  food  labeling 
is  acceptable  because  there  is  a  50 
percent  reduction  in  the  fat  content  of 
the  product.  The  information  panel  of 
the  label  must  bear  nutrition  labeling  in 
accordance  with  21  CFR  101.9. 

The  permit  provides  for  the  temporary 
marketing  of  a  total  of  500,000  cases  of 
two  half-gallon  containers.  The  test 
product  will  be  produced  and  packaged 
at  the  Hershey  Creamery  Co., 
Harrisburg,  PA  17105,  and  will  be 
distributed  in  Connecticut.  Delaware. 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 


North  Carolina,  Ohio.  Pennsylvania, 
Rhode  Island,  Vermont,  Virginia,  and 
West  Virginia. 

Each  of  the  ingredients  used  in  the 
food  must  be  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFT^  part  101.  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
food  is  introduced  into  interstate 
commerce,  but  no  later  than . 

Dated:  November  8. 1989. 
Richard ).  Ronk. 

Deputy  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  89-27056  Filed  11-16-89;  8:45  am) 
BILUNG  cooc  41MMI1-M 


Healtti  Resources  and  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee;  Advisory  Council 
on  Nurses  Education 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Services 
Administration's  Federal  Advisory 
Committee  has  been  filed  with  the 
Library  of  Congress: 

Advisory  Council  on  Nurses  Education 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room.  Room  1026,  Thomas 
Jefferson  Building.  Second  Street  and 
Independence  Avenue  SE.,  Washington, 
DC,  or  weekdays  between  9:00  a.m.  and 
4:30  p.m.  at  the  Department  of  Health 
and  Human  Services,  Department 
Library,  HHS  North  Building,  Room  G- 
400,  330  Independence  Avenue  SW., 
Washington.  DC,  telephone  (202)  245- 
6791.  Copies  may  be  obtained  from:  Dr. 
Mary  S.  Hill,  Executive  Secretary, 
Advisory  Council  on  Nurses  Education, 
Room  5C-14,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6193. 

Dated:  November  13. 1989. 
Jackie  E.  Baum, 

Advisory  Committee  Management  C^icer, 
HRSA. 
[FR  Doc.  89-26986  Piled  11-16-89;  8:45  am] 

BILUNO  cooc  4ieO-1».« 


National  Institutes  of  Healtti 

National  Biotechnology  Policy  Board; 
Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
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L  92-463.  86  Stat.  770-776)  and  section 
222  of  the  Public  Health  Service  Act  as 
amended  (42  U.S.C.  217a),  the  Acting 
Director,  National  Institutes  of  Health 
announces  the  establishment  by  the 
Secretary,  Department  of  Health  and 
Human  Services,  on  October  31. 1989.  of 
the  National  Biotechnology  Policy 
Board. 

The  National  Biotechnology  Policy 
Board  will  review  and  appraise  the 
various  programs  and  activities  of  the 
Federal  Government  relating  to 
biotechnology,  including  the  amount  and 
type  of  biotechnology-related  research, 
research  training,  and  career 
development  activities,  conducted  or 
funded  by  Federal  agencies;  and 
nonconfidential,  privately-funded 
biotechnology  activities,  including  both 
basic  and  applied  research,  and  the 
development  of  commercial 
biotechnology-related  industries  and 
products. 

The  Board  will  submit 
recommendations,  through  the  Director, 
NIH.  and/or  the  Secretary  of  Health  and 
Human  Services,  to  the  President  and 
Congress  on  policies  to  enhance  basis 
and  applied  research;  to  enhance  the 
competitiveness  of  the  United  States  in 
the  development  of  commercial 
biotechnology-related  industries  and 
products;  to  assure  the  training  of 
sufficient  scientists,  engineers,  and 
laboratory  personnel  for  both  research 
and  commercial  development;  and  to 
enhance  the  transfer  of  technology  from 
university  and  Federal  research 
laboratories  to  commercial  laboratories. 

The  Board  will  also  make 
recommendations  regarding  Federal 
research  activities,  as  well  as 
participation  in  cooperative  research 
initiatives  involving  governmental  and 


private  entities;  and  regulatory  policies 
that  affect  biotechnology  industries  and 
products,  ensuring  that  the  regulatory 
system  protects  the  public  health,  safety 
and  environment  without  unduly 
impeding  academic  and  commercial 
activities. 

Unless  renewed  by  appropriate  action 
prior  to  expiration,  the  National 
Biotechnology  Policy  Board  shall 
terminate  on  October  31. 1991. 

Dated:  November  7. 1989. 
William  F.  Raub. 

Acting  Director.  National  Institutes  of  Health. 
(FR  Doc.  89-26757  Filed  11-1&-89:  8:45  amj 

BIU.ING  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting;  National  Diabetes  Advisory 
Board 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  National  Diabetes 
Advisory  Board's  meeting  date  which 
will  be  December  4. 1989.  The  meeting 
will  begin  at  6  p.m.  and  adjourn  at 
approximately  10  p.m.  The  Board  will 
meet  at  the  Hyatt  Regency  Washington 
on  Capitol  Hill.  400  New  Jersey  Avenue, 
NW.,  Washington.  DC  20001.  The 
purpose  of  the  meeting  is  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  implementation  of  the 
long-range  plan  to  combat  diabetes 
mellitus.  Although  the  entire  meeting 
will  be  open  to  the  public,  attendance 
will  be  limited  to  space  available. 
Notice  of  the  meeting  room  will  be 
posted  in  the  hotel  lobby. 

For  any  further  information,  please 
contact  Mr.  Raymond  M.  Kuehne, 
Executive  Director,  National  Diabetes 


Advisory  Board.  1801  Rockville  Pike, 
Suite  500.  Rockville.  Maryland  20852. 
(301)  496-6045.  His  office  will  provide, 
for  example,  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  actual  meetings. 

Dated:  November  9, 1989. 
Betty  |.  Bflveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-27040  Filed  11-16-89;  8:45  amJ 

BHJJNQ  CODE  414(M>1-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  November  3. 1989. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1.  Health  Professions  Student  Loan 
(FiPSL)  and  Nursing  Student  Loan  (NSL) 
Administrative  Requirements — 
Regulations  and  Policy— 0915-0047— 
The  information  is  needed  to  document 
that  schools  are  properly  administering 
the  HPSL  and  NSL  programs  in 
accordance  with  statutory  and 
regulatory  requirements  (e.g..  reviewing 
financial  aid  transcripts,  submitting 
required  reports  and  maintaining 
student  records  and  repayment  records) 
Respondents:  Individuals  or  households, 
non-profit  institutions. 


Students: 

Financial  Aid  Transcript,  67.206<a)(3)  &  57.306(a)(2) „ „ 

Sohools: 

Loan  Repayment  S  Definquent  Accounts,  57.206(a)(2)  &  57.210(b)(l)(x) . 

DisaMity  Cancellation,  57.211(a)  S  57.311(a)..- 

Cosi  of  Attendance  57.206(b)(2)  &  57.306(b)(2)(iJ) 

Deatti  Cancellation,  57.211(b)  &  57.311(b) 

HPSL  Repayment  Recofds,  57.21 5{b)(c) ... 

NSL  Repayment  Records,  57.315(a)(2)(3) '. 


Estimated  Annual  Burden:  17,606 
hours. 

2.  The  Youth  Survey  for  the 
Commimity  Intervention  Trial  for 


No.  ot 

respond- 
ents 


10,500 

320 
100 
850 
178 
320 
1.360 


No.  of 
tHXjrs  per 
response 


^5 

.05 
.50 
.61 
.017 
28.75 
2.5 


No.  ol 

re- 
sponses 

per 
respond- 
ent 


1 
113 


Smoking  Cessation  (COMMIT)— NEW— 
The  National  Cancer  Institute  (NCI)  is 
conducting  the  Community  Intervention 
Trial  for  Smoking  Cessation  (COMMIT), 


which  will  test  whether  community- 
based  strategies  can  produce  long-term 
cessation  among  smokers.  Clearance  is 
herein  requested  to  pre-test  and  field 


I 
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surveys  to  assess  the  impact  of  youth- 
based  inteventions  on  the  attitudes, 
beliefs  and  behaviors  of  ninth-grade 
students  in  the  study  communities. 
Respondents:  Individuals  or  households; 
Number  of  Respondents:  4,033;  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  per  Response:  0.67 
hours;  Estimated  Annual  Burden:  2,702 
hours. 

3.  Black  Lung  Clinic  Progr9m  (42  CFR 
55a)  and  Program  Guidelines — 0915- 
0081 — These  program  regulations  and 
guidelines  provide  prospective  Black 
Lung  Clinic  Program  applicants  with 
means  to  apply  for  grants  and  provide 
program  officials  with  sufficient 
information  to  determine  whether  an 
applicant  has  an  approvable  project 
under  current  law  and  regulations. 
Respondents:  State  or  local 
governments,  non-profit  institutions; 
Number  of  Respondents:  14;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  1,500  hiStirs; 
Estimated  Annual  Burden/n,000  hours. 

4.  Declarations  of  Met  Quantity— 
0910-023S— Food  manufacturers  use  the 
information  to  determine  the  amotmt 
and  fonfi-of  the  declaration  of  quantity 
of  contents  that  appears  on  product 
labels,  since  provisions  of  the  Food, 
Drug  and  Cosmetic  Act  deem  a  product 
misbranded  unless  it  contains  an 
accurate  statement.  Food  manufacturers 
are  not  required  to  submit  any 
information  concerning  declarations  of 
net  quantity  to  FDA.  Respondents: 
Businesses  or  other  for  profit,  small 
businesses  or  organizations;  Number  of 
Respondents:  1,500;  Number  of 
Responses  per  Respondent:  2.2;  Average 
Burden  per  Response:  2  hours; 
Estimated  Annual  Burden:  6,500  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 

Dated:  November  9, 1989. 

Phyllis  M.  Zucker. 

Acting  Deputy  Assistant  Secretary  for  Health 
(Planning  and  Evaluation). 

(FR  Doc.  8&-2e837  Filed  11-16-89:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-B9-1917;  FR-2606-N-46] 

Underutilized  and  Unutilized  Federal 
Buildings  and  Real  Property 
Determined  by  HUD  To  Be  Suitable  for 
Use  for  Facilities  To  Assist  the 
Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  notice  identifies 
imutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 

EFFECTIVE  DATE:  November  17, 1989. 
ADDRESS:  For  further  information, 
contact  James  Forsberg,  Room  7228, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  (20410;  telephone  (202) 
755-7300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  755-5965. 
(These  telephone  numbers  are  not  toll- 
free.). 

SUPPLEMENTARY  INFORMATION:  In 

-  accordance  with  the  December  12, 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
{D.D.C.),  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facihties  to  assist  the 
homeless.  The  properties  were  identified 
from  information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

The  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  MciGnney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  which 
sets  out  a  process  by  which  unutilized 
and  underutilized  Federal  properties 
may  be  made  available  to  the  homeless. 
Under  section  501(a),  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administrator  of  General  Services 
(GSA),  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  HUD  to 
publish,  on  a  weekly  basis,  a  Notice  in 


the  Federal  Register  identifying  the 
properties  determined  as  suitable. 

The  properties  identified  in  this 
Notice  may  ultimately  be  available  for 
use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  landholding 
agencies  pursuant  to  the  court's 
Memorandum  of  December  14, 1988  and 
section  501(b)  of  the  McKinney  Act. 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  about  any  property 
of  such  agency  that  has  been  identified 
as  suitable.  Within  30  days  from  receipt 
of  such  notice  from  HUD,  the  agency 
must  transmit  to  HUD:  (1)  Its  intention 
to  declare  the  property  excess  to  the 
agency's  need  or  to  make  the  property 
available  on  an  interim  basis  for  use  as 
facilities  to  assist  the  homeless;  or  (2)  a 
statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facilities  to  assist  the  homeless. 

First,  if  the  landholding  agency 
decides  that  the  property  cannot  be 
declared  excess  or  made  available  to 
the  homeless  for  use  on  an  interim  basis 
the  property  will  no  longer  be  available. 

Second,  if  the  landholding  agency 
declares  the  property  excess  to  the 
agency's  need,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law  and  the  December  12, 1988  Order 
and  December  14, 1988  Memorandum, 
subject  to  screening  for  other  Federal 
use. 

Homeless  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  Notice  should  send  a 
written  expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS,  Room  17A-10, 
5600  Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  dte 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  Notice.  For 
complete  details  concerning  the  timing 
and  processing  of  applications,  the 
reader  is  encouraged  to  refer  to  HUD's 
Federal  Register  Notice  on  June  23, 1989 
(54  FR  26421),  as  corrected  on  July  3. 
1989  (54  FR  27975). 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  Department  of  Agriculture: 
Marsha  Pruitt,  USDA,  14th  and 
Independence  Avenue  SW,  South  Bldg.. 
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Room  1566.  Washington,  DC  20250  (202) 
477-5225;  Department  of  Health  and 
Human  Services:  Wayne  Mullinex,  U.S. 
Pubhc  Health  Service.  HHS.  Room  17A- 
10,  5600  Fishers  Lane,  Rockville.  MD 
20837  (301)  443-2265. 

Dated:  November  13. 1989. 
Stspinn  A.  Glaude, 

Deputy  Assistant  Secretary  for  Program 
Management 

Suitable  Building  (by  State) 

(Number  of  Properties  [    ]} 
Minnesota 

Isabella  Ranger  District  [1],  Superior 

National  Forest,  Lake  County,  MN, 

Landholding  Agency:  Agriculture 
Location:  Property  #431;  Township  60N 

Range  9W 
Comment:  one  story  metal;  off  site  use 

only;  structurally  unsound 
Isabella  Ranger  District  [1],  Superior 

National  Forest,  Lake  County.  MN. 

Landholding  Agency:  Agricidture 
Location:  Property  #465;  Township  eON 

Range  9W 
Comment:  one  story  wood  bldg;  off  site 

use  only;  structurally  unsound 
Isabella  Ranger  District  (1],  Superior 

National  Forest,  Lake  County,  MN, 

Landholding  Agency:  Agriculture 
Location:  Property  #450;  Township  60N 

Range  9W 
Comment:  one  story  metal;  oU  site  use 

only;  structurally  unsound 

Isabella  Ranger  District  [1],  Superior 

National  Forest.  Lake  County,  MN. 

Landholding  Agency:  Agriculture 
Location:  Property  #460;  Township  60N 

Range  9W 
Comment:  one  story  wood  bldg;  off  site 

use  only;  structurally  unsound 
Isabella  Ranger  District  [1],  Superior 

National  Forest  Lake  County,  MN. 

Landholding  Agency:  Agriculture 
Location:  Property  «464;  Township  60N 

Range  9W 
Comment:  two  story  cement  block/wood 

bldg;  off  site  use  only;  structurally 

unsound 

Isabella  Ranger  District  [1].  Superior 

National  Forest.  Lake  County,  MN. 

Landholding  Agency:  Agriculture 
Location:  Property  #451;  Township  60N 

Range  9W 
Comment:  one  story  metal  bldg;  off  site 

use  only;  structurally  unsound 
Isabella  Ranger  District  [1],  Superior 

National  Forest,  Lake  County.  MN. 

Landholding  Agency:  Agricultxure 
Location:  Property  #420;  Township  eON 

Range  9W 
Comment:  one  story  wood  bldg;  off  site 

use  only;  structurally  unsound 
Isabella  Ranger  District  [1].  Superior 

National  Forest.  Lake  County.  MN. 

Landholding  Agency:  Agriculture 


Location:  Property  #411-1.  411-2,  411-3, 
411-4;  Township  60N  Range  9W 

Comment:  one  story  wood  dormitories; 
off  site  use  only;  structurally  unsound 

Isabella  Ranger  District  [1],  Superior 
National  Forest.  Lake  County,  MN, 
Landholding  Agency:  Agriculture 

Location:  Property  #462;  Township  60N 
Range  9W 

Comment:  one  story  metal  gym;  off  site 
use  only;  structurally  unsound 

NEVADA 

Indian  Health  Station  [1].  Carson  City, 

NV,  Landholding  Agency:  HHS 
Location:  On  Stewart  School  Site 
Comment:  5.858  sf;  structurally  needs 
rehab 

Note:  Corrections  to  Federal  Register  dated 
Nov.  3, 1989.  GSA  Control  #  for  Madera  Emp. 
Tmg.  Center  and  Sewage  Lagoon,  Madera 
Co.,  CA  should  read  9-CR^lHCA)-e64. 

Fort  Sill,  Lawton,  OK  property  TO  2532 
listed  twice.  Property  TO  2533  was  omitted. 

Fort  Sill  Property  TO  4489  should  read  PO 
4489. 
(FR  Doc.  89-27031  Filed  11-16-89;  8:45  am] 

nUJNO  COOC  431(>-2»-M 


DEPARTMENT  OF  THE  rNTERIOR 
Office  of  the  Secretary 

[AA-760-09-4410-01-2410;  516  DM  6, 
Appendix  5] 

National  Environmental  Policy  Act; 
Revised  Implementing  Procedures 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  proposed  revised 
instructions  for  the  Bureau  of  Land 
Management  (BLM). 

summary:  This  notice  announces 
proposed  revised  procedures  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  within 
the  BLM.  The  revisions  proposed  will 
delete  a  number  of  obsolete  and 
potentially  misleading  references  and 
will  refme  the  agency's  list  of  actions 
that  are  categorically  excluded  from 
preparation  of  an  environmental 
document.  These  revisions  are  based  on 
the  agency's  continued  experience  with 
the  Act. 

DATES:  Comments  must  be  received  by 
January  2. 1990. 

ADDRESS:  Comments  should  be  sent  to 
Jonathan  P.  Deason,  Director,  Office  of 
Enviroiunental  Project  Review.  Offlce  of 
the  Secretary.  U.S.  Department  of  the 
Interior,  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  P.  Deason.  Director,  Office  of 
Environmental  Project  Review,  Office  of 
the  Secretary.  (202)  343-3891;  or 


Christopher  Muller.  Division  of  Planning 
and  Environmental  Coordination.  BLM,  \ 
(202)  853-8824.  J 

SUPPLEMENTARY  INFORMATION:  The 

ELM'S  existing  procedures  for 
implementing  the  NEPA  appear  in 
appendix  5  to  chapter  6,  part  516  of  the 
Departmental  Manual  (516  DM  6, 
appendix  5).  These  procedures  were 
previously  published  in  the  Federal 
Register  on  September  26, 1983  (48  FR 
43731).  The  revisions  proposed  in  this 
notice  will  revise  9  5.1  tu  reflect  recent 
organizational  changes  in  the  BLM;  will 
update  the  list  of  cross-referenced 
regulations  in  {  5.2;  will  delete  from  §  5.3 
obsolete  items  in  the  list  of  BLM  actions 
that  normally  require  the  preparation  of 
an  environmental  impact  statement 
(EIS);  and  will  update  in  S  5.4  the  list  of 
BLM  actions  that  are  categorically 
excluded  from  NEPA  documentation 
unless  the  action  qualifies  as  an 
exception  under  516  DM  2.3A(3). 

The  proposed  list  of  BLM  actions  that 
normally  require  the  preparation  of  an 
EIS  differs  from  the  existing  list  in  three 
respects: 

1.  Approval  of  court  ordered  grazing 
and  timber  management  activity  plans 
has  been  deleted  from  the  list  as  the 
BLM  has  tiled  all  of  the  grazing  and 
timber  management  EIS's  it  was 
scheduled  to  prepare.  The  impacts  of 
these  activities  are  now  addressed 
through  the  EIS's  the  BLM  prepares  in 
conjunction  with  its  resource 
management  plans. 

2.  Issuance  of  coal  preference  right 
leases  has  been  added  to  the  list. 

3.  Proposals  for  wilderness,  wild  and 
scenic  rivers  and  national  trails  have 
been  added  to  the  list. 

The  proposed  list  of  categorically 
excluded  actions  differs  from  the 
existing  list  in  several  respects: 

1.  A  number  of  existing  categorical 
exclusions  have  been  deleted.  Some 
have  been  deleted  because  they  are 
obsolete.  Others  have  been  deleted 
because  the  actions  in  question  are 
covered  by  one  of  the  categories  on  the 
existing  Departmental  list  (appendix  1  of 
516  DM  2).  Still  others  have  been  deleted 
because  the  activities  in  question  are 
now  being  addressed  in  the  EIS's  the 
BLM  prepares  in  conjunction  with  its 
resource  management  plans  or  in 
programmatic  environmental 
docimients. 

2.  A-number  of  the  existing  categorical 
exclusions  have  been  revised.  Some 
exclusions  included  unnecessary 
qualifiers  which  have  been  removed. 
Others  have  been  revised  to  more 
clearly  specify  the  categorv  of  activity 
that  is  being  excluded. 
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3.  A  number  of  new  exclusions  have 
been  added,  including  5.4.A(3)-(6), 
5.4.B(2).  5.4.C(6).  5.4.D(l)-{9).  and 
5.4.H(l)-{3).  "The  agency  has  determined, 
based  on  its  experience  that  these 
categories  of  actions  do  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment. 

4.  The  order  in  which  the  exclusions 
are  presented  has  been  changed.  The 
existing  hst  is  subdivided  into  nine 
sections:  General,  Realty, 
Transportation.  Minerals.  Recreation. 
Rangeland  Management,  Forestry. 
Wildlife,  and  Other.  In  the  revised  list. 
the  sections  appear  in  the  following 
order:  Fish  and  Wildlife.  Fluid  Minerals. 
Forestry.  Rangeland  Management.     , 
Realty.  Solid  Mirerals,  Transportation 
and  Signs,  and  Other. 

Comments  on  these  proposed 
revisions  are  invited.  To  be  considered 
in  the  preparation  of  the  final  revision, 
comments  must  be  received  by  January 
2.1990. 

Dated:  October  31, 1989. 
Jonathan  McClean. 

Director.  Office  of  Environmental  Project 
Review,  Office  of  the  Secretary,  U.S. 
Department  of  the  Interior. 

516  DM  6— Appendix  5 

Sections  5.1A  through  5.1C  are  revised 
to  read  as  follows: 

A.  The  Director/Deputy  Director  are 
responsible  for  National  Environmental 
Policy  Act  compliance  for  Bureau  of 
Land  Management  activities. 

B.  The  Assistant  Director,  Support 
Services,  is  responsible  for  policy 
interpretation,  program  direction, 
leadership,  and  line  management  for 
Bureau  environmental  policy, 
coordination  and  procedures. 

(1)  Division  of  Planning  and 
Environmental  Coordination  which 
reports  to  the  Assistant  Director. 
Support  Services,  has  Bureauwide 
environmental  compliance 
responsibilities.  These  include  providing 
program  direction  for  environmental 
compliance  and  ensuring  the 
incorporation  and  integration  of  the 
compliance  process  into  Bureau 
management  systems  and  decision 
processes.  Information  about  Bureau 
environmental  documents  or  the 
environmental  review  process  can  be 
obtained  by  contacting  this  office. 

C.  The  Assistant  Directors, 
Renewable  Resources,  Energy  and 
Mineral  Resources,  and  Management 
Services  are  responsible  for  cooperating 
with  the  Assistant  Director,  Support 
Services,  to  ensure  that  the 
environmental  compliance  process 
operates  as  prescribed  within  their 


areas  of  responsibility.  This  includes 
managing  and  ensuring  the  quality  of 
environmental  analyses,  assigned 
environmental  documents  and  records 
of  decision. 

•  •        *        *        • 

Section  5.2  is  revised  to  read  as 
follows: 

B.  Regulations.  The  following  partial 
list  provides  guidance  to  applicants  on 
program  regulations  which  may  apply  to 
a  particular  application.  Many  other 
regulations  deal  with  proposals  affecting 
pubhc  lands,  some  of  which  are  specific 
to  BLM  while  others  are  appUcable 
across  a  broad  range  of  Federal 
programs  (e.g..  Protection  of  Historic 
and  Cultiiral  Programs— 36  CFR  800). 

(1)  Resource  Management  Planning — 
43  CFR  1610: 

(2)  Withdrawals— 43  CFR  2300; 

(3)  Land  Classification— 43  CFR  2400; 

(4)  Disposition;  Occupancy  and  Use — 
43  CFR  2500; 

(5)  Disposition;  Grants— 43  CFR  2600; 

(6)  Disposition;  Sales— 43  CFR  2700; 

(7)  Use;  Rights-of-Way— 43  CFR  2800; 

(8)  Use;  Leases  and  Permits — 43  CFR 
2900; 

(9)  Oil  and  Gas  Leasing— 43  CFR  3100; 

(10)  Geothermal  Resources  Leasing — 
43  CFR  3200; 

(11)  Coal  Management— 43  CFR  3400; 

(12)  Leasing  of  Solid  Minerals  Other 
than  Coal/Oil  Shale— 43  CFR  3500; 

(13)  Mineral  Materials  Disposal — 43 
CFR  3600; 

(14)  Mining  Claims  Under  the  General 
Mining  Laws— 43  CFR  3800; 

(15)  Grazing  Administration — 43  CFR 
4100; 

(16)  Wild  Free-Roaming  Horse  and 
Burro  Management — 43  CfR  4700; 

(17)  Forest  Management— 43  CFR 
5000; 

(18)  Wildlife  Management— 43  CFR 
6000:  and 

(19)  Recreation  Management — 43  CFR 
8300. 

*  *        *        *        *  • 

Section  5.3  is  revised  to  read  as 
follows: 

A.  The  following  types  of  Bureau 
actions  will  normally  require  the 
preparation  of  an  environmental  impact 
statement: 

(1)  Approval  of  resource  management 
plans. 

(2)  Proposals  for  wilderness,  wild  and 
scenic  rivers,  and  national  trails. 

*(3)  Approval  of  regional  coal  lease 
sales  in  a  coal  production  region. 

(4)  Decision  to  issue  a  coal  preference 
right  lease. 

(5)  Approval  of  applications  to  the 
BLA4  for  major  actions  in  the  following 
categories: 


(a)  Sites  for  major  steam  electric 
powerplants.  petroleum  refineries. 
synfuel  plants  and  industrial  facilities. 

(b)  Rights-of-way  for  major  reservoirs, 
canals,  pipelines,  transmission  Unes, 
highways  and  railroads. 

(6)  Withdrawals  from  mineral  entry 
under  U.S.  mining  laws  of  5,000  acres  or 
more  of  public  lands  where  evidence 
indicates  minerals  of  more  than  normal 
value  are  present  or  serious  interest  in 
mineral  development  has  been 
expressed. 

(7)  Approval  of  operations  that  would 
result  in  liberation  of  radioactive  tracer 
m'aterials  or  nuclear  stimulation. 

(8)  Approval  of  proposed  mining  plans 
for  a  surface  coal  mining  and 
reclamation  operation  that  meets  the 
follovyring: 

(a)  The  environmental  impacts  of  the 
proposed  mining  operation  are  not 
adequately  analyzed  in  an  earher 
environmental  document  covering  the 
specific  leases  or  mining  activity;  and 

(b)  The  area  to  be  mined  is  1,280  acres 
or  more,  or  the  annual  production  level 
is  5  million  tons  or  more;  and 

(c)  Mining  and  reclamation  operations 
will  occur  for  IS  years  or  more. 

(9)  Approval  of  a  new  non-coal 
surface  mine  which  would  disturb  a 
total  of  640  acres  or  more. 

(10)  Approval  of  a  new  commercial 
suiface  oil  shale  mine  plan,  regardless 
of  size. 

(11)  Approval  of  a  new  underground 
uranium  mine  plan  in  which  640  acres  or 
more  would  be  mined. 

B.  ff.  for  any  of  these  actions,  it  is 
anticipated  that  an  environmental 
impact  statement  is  not  needed  based 
on  potential  impact  significance,  an 
environmental  assessment  will  be 
prepared  and  handled  in  accordance 
with  §  1501.4(e)(2). 
***** 

Section  5.4  is  revised  to  read  as 
follows: 

In  addition  to  the  actions  Usted  in  the 
Departmental  categorical  exclusions 
outiined  in  appendix  1  of  516  DM  2. 
many  of  which  the  Bureau  also 
performs,  the  following  Bureau  actions 
are  designated  categorical  exclusions 
unless  the  action  qualifies  as  an 
exception  under  516  DM  2.3A(3): 

A.  Fish  and  Wildlife 

(1)  Modification  of  existing  fences  to 
provide  improved  wildlife  ingress  and 
egress. 

(2)  Modification  of  water 
developments  to  improve  or  facilitate 
wildlife  use. 

(3)  Construction  of  perches,  nesting 
platforms,  islands  and  similar  structures 
for  wildlife  use. 


* 
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(4)  Temporary  emergency  feeding  of 
wildlife  during  periods  of  extreme 
adverse  weather  conditions. 

(5)  Routine  augmentations  such  as  Hsh 
stocking. 

(6)  Relocation  of  nuisance  or 
depredating  wildlife. 

(7)  Installation  of  devices  to  protect 
animal  life  such  as  raptor  electrocution 
prevention  devices. 

B.  Fluid  Minerals 

(1)  Issuance  of  individual  oil  and  gas 
or  geothermal  leases  reserving  the  right 
to  deny  all  lease  activities. 

(2)  Issuance  of  future  interest  leases 
under  the  Mineral  Leasing  Act  for 
Acquired  Lands  (30  U.S.C.  354)  where 
the  subject  lands  are  already  in 
production. 

(3]  Approval  of  mineral  lease 
adjustments  and  transfers,  including 
assignments  and  subleases. 

(4)  Approval  of  minor  modifications  or 
minor  variances  horn  activities 
described  in  approved  development/ 
production  plans,  such  as  the  relocation 
of  a  drill  site(s). 

(5]  Approval  of  unitization 
agreements,  communitization 
agreements,  or  development  contracts. 

(6)  Approval  of  suspensions  of 
operations,  force  majeure  suspensions, 
and  suspensions  of  operations  and 
production. 

(7)  Approval  of  royalty  determinations 
such  as  royalty  rate  reduction  and 
operations  reporting  procedures. 

(8)  Reports  to  other  Surface 
Management  Agencies  concerning 
mineral  appraisals  and  applications  for 
rights-of-way.  leases,  lease 
consolidation  applications,  lease 
assignments  and  bond  determinations. 

C.  Forestry 

(1)  Land  cultivation  and  silvicultural 
activities  (excluding  herbicides)  in  forest 
tree  nurseries,  seed  orchards,  and 
progeny  test  sites. 

(2)  Sale  and  removal  of  individual 
trees  or  small  groups  of  trees  which  are 
dead,  diseased,  injured  or  which 
constitute  a  safety  hazard,  and  where 
access  for  the  removal  requires  no  more 
than  maintenance  to  existing  rights-of- 
ways. 

(3)  Reseeding  or  reforestation  of  old 
timber  sales  or  bum  areas  where  no 
pesticides  are  used  and  there  is  no 
conversion  of  timber  type  or  conversion 
of  non-forested  to  forested  land.  Specific 
reforestation  activities  covered  include: 
seeding  and  seedling  plantings,  shading, 
tubing  (browse  protection),  paper 
mulching,  bud  caps,  ravel  protection, 
application  of  big  game  repellant.  spot 
scalping,  rodent  trapping,  fertilization  of 


seed  trees,  fence  construction  around 
out-planting  sites,  and  collection  of 
pollen,  scion  and  cones. 

(4)  Precommercial  thinning  activities 
using  small  mechanical  devices. 

(5)  Disposal  of  small  amounts  of 
miscellaneous  vegetation  products  such 
as  Christmas  trees,  wildings,  floral 
brush  (ferns,  boughs,  etc.),  cones,  and 
firewood  outside  of  established  harvest 
areas. 

D.  Range/and  Management 

(1)  Approval  of  transfers  of  grazing 
preference. 

(2)  Placement  and  use  of  temporary 
(not  to  exceed  one  month)  portable 
corrals  and  water  troughs  where  no  new 
access  is  needed. 

(3)  Temporary  emergency  feeding  of 
livestock  or  wild  horses  and  burros 
during  periods  of  extreme  adverse 
weather  conditions. 

(4)  Removal  of  wild  horses  or  burros 
from  private  lands  at  the  request  of  the 
landowner. 

(5)  Processing  (transporting,  sorting, 
providing  veterinary  care  to, 
vaccinating,  testing  for  communicable 
diseases,  training,  gelding,  marketing, 
maintaining,  feeding,  and  trimming  of 
hooves  of)  excess  wild  horses  and 
burros. 

(6)  Approval  of  the  adoption  of 
healthy,  excess  wild  horses  and  burros. 

(7)  Actions  required  to  ensure 
compliance  with  the  terms  of  Private 
Maintenance  and  Care  Agreements. 

(8)  Issuance  of  title  to  adopted  wild 
horses  and  burros. 

(9)  Destroying  old.  sick,  and  lame  wild 
horses  and  burros  as  an  act  of  mercy. 

E.  Realty 

(1)  Withdrawal  extensions  or 
modifications  which  only  establish  a 
new  time  period  and  entail  no  change  in 
segregative  effect  or  use. 

(2)  Withdrawal  revocations, 
terminations,  extensions  or 
modifications  and  classification 
terminations  or  modiHcations  which  do 
not  result  in  lands  being  opened  or 
closed  to  the  general  land  laws  or  to  the 
mining  or  mineral  leasing  laws. 

(3)  Withdrawal  revocations, 
terminations,  extensions  or 
modifications;  classiHcation 
terminations  or  modifications;  or 
opening  actions  where  the  land  would 
be  opened  only  to  discretionary  land 
laws  and  where  subsequent 
discretionary  actions  would  be  subject 
to  the  NEPA  process. 

(4)  Withdrawal  revocations, 
terminations,  extensions  or 
modifications;  classification 
terminations  or  modifications;  or 


opening  actions  that  the  Secretary  of  the 
Interior  is  required  by  law  to  execute. 

(5)  All  non-discretionary  land  actions 
in  Alaska  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (ANCSA), 
Alaska  Statehood  Act  and  other 
statutes,  including: 

(a)  Native  allotments. 

(b)  Trade  and  manufacturing  sites. 

(c)  Homesites. 

(d)  Headquarters  sites. 

(e)  State  selections. 

(6)  Administrative  conveyances  and 
leases  to  the  State  of  Alaska  to 
accommodate  airports  for  which 
property  rights  existed  prior  to  the 
enactment  of  NEPA. 

(7)  Actions  taken  in  conveying 
mineral  interests  under  section  209(b)  of 
FLPMA. 

(8)  Resolution  of  class  one  color-of- 
title  cases. 

(9)  Issuance  of  recordable  disclaimers 
of  interest  under  section  315  of  FLPMA. 

(10)  Corrections  of  patents  and  other 
conveyance  documents  under  section 
316  of  FLPMA  and  other  applicable 
statutes. 

(11)  Renewals  and  assignments  of 
leases,  permits  or  rights-of-way  where 
no  additional  rights  are  conveyed 
beyond  those  granted  by  the  original 
authorizations. 

(12)  Transfer  or  conversion  of  leases, 
permits,  or  rights-of-way  from  one 
agency  to  another  (e.g.,  conversion  of 
Forest  Service  permits  to  a  BLM  Title  V 
Right-of-Way). 

(13)  Conversion  of  existing  right-of- 
way  grants  to  Title  V  grants  or  existing 
leases  to  FLPMA  section  302(b)  leases 
where  no  new  facilities  or  other  changes 
are  needed. 

(14)  Grants  of  rights-of-way  wholly 
within  the  boundaries  of  other 
compatible  rights-of-way. 

(15)  Amendments  to  existing  rights-of- 
way  such  as  the  upgrading  of  existing 
facilities  which  entail  no  additional 
disturbances  outside  the  right-of-way 
boundary. 

(16)  X^rants  of  rights-of-way  for  an 
overhead  line  (no  pole  or  tower  on  BLM 
land)  crossing  over  a  comer  of  public 
land. 

(17)  Transfer  of  land  or  interest  in 
land  to  or  from  other  Bureaus  or  Federal 
agencies  where  current  management 
will  continue  and  future  changes  in 
management  will  be  subject  to  the 
environmental  compliance  process. 

(18)  Acquisition  of  easements  for  an 
existing  road  or  issuance  of  leases, 
permits,  or  rights-of-way  for  the  use  of 
existing  facilities,  improvements,  or  sites 
for  the  same  or  similar  purposes. 
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(19)  Grants  of  rights-of-way  for 
pipelines,  terminal  access  roads,  single 
poled  distribution  or  telephone  lines, 
and  utility  drops  to  single  family 
residences. 

(20)  Grants,  of  a  rights-of-way  for 
buried  telephone  or  tttility  distribution 
lines. 

(21)  Temporary  placement  of  a 
pipeline  above  ground. 

(22)  Issuance  of  short-term  (3  years  or 
less)  rights-of-way  or  land  use 
authorizations  for  such  uses  as  storage 
sites,  apiary  sites,  and  construction  sites 
where  the  proposal  includes 
rehabilitation  to  restore  the  land  to  its 
natural  or  original  condition. 

(23)  One  time  issuance  of  short-term 
(3  years  or  less)  rights-of-way  or  land 
use  authorizations  which  authorizes  a 
trespass  action  where  no  new  use  or 
construction  is  allowed. 

F.  Solid  Minerals 

(1)  Issuance  of  future  interest  leases 
under  the  Mineral  Leasing  Act  for 
Acquired  Lands  (30  U.S.C.  354)  where 
the  subject  lands  are  already  in 
production. 

(2)  Approval  of  mineral  lease 
adjustments  and  transfers,  including 
assignments  and  subleases. 

(3)  Approval  of  suspensions  of 
operations,  force  majeure  suspensions, 
and  suspensions  of  operations  and 
production. 

(4)  Approval  of  royalty  determinations 
such  as  royalty  rate  reduction  and 
operations  reporting  procedin^s. 

(5)  Reports  to  other  Surface 
Management  Agencies  concerning 
mineral  appcaisals  and  applications  for 
rights-of-way,  leases,  lease 
consolidation  appHcations,  lease 
assignments  and  bond  determinations. 

(6)  Determination  and  designation  of 
logical  mining  units  (LMU's). 

(7)  Findings  of  completeness  furnished 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  for 
Resource  Recovery  and  Protection 
Plans. 

(8)  Approval  of  minor  modifications  to 
or  minor  variances  from  activities 
described  in  an  approved  expioration 
plan  for  leasable  minerals. 

(9)  Approval  of  minor  modifications  to 
or  minor  variances  from  activities 
described  in  an  approved  underground 
or  surface  mine  plan  for  leasable 
minerals. 

(10)  Digging  of  exploratory  trenches 
for  mineral  materials. 


(11)  Disposal  of  mineral  materials 
such  as  sand,  stone,  gravel,  pumice, 
pumicite,  cinders,  and  clay,  in  amounts 
not  exceeding  50,000  cubic  yards  or 
disturbing  more  than  5  acres. 

G.  Transportation  and  Signs 

(1)  Placing  existing  roads  in  any 
transportation  plan  when  no  new 
construction  or  upgrading  is  needed. 

(2)  Installation  of  routine  signs, 
markers,  culverts,  ditches,  waterbars, 
gates,  or  cattleguards  on/or  adjacent  to 
existing  roads. 

(3)  Temporary  closure  of  roads. 

(4)  Placement  of  recreational,  special 
designation  or  information  signs,  visitor 
registers,  kiosks  and  portable  sanitation 
devices. 

H.  Other 

(1)  Maintaining  plans  in  accordance 
with  43  CFR  1610.5-4. 

(2)  Acquisition  of  existing  water 
developments  (e.g.,  wells  and  springs) 
on  public  land. 

(3)  Conducting  preliminary  hazardous 
material  assessments  and  site 
investigations. 

(4)  Use  of  small  sites  for  temporary 
field  work  camps  where  the  sites  will  be 
restored  to  their  natural  or  original 
condition. 

(5)  Issuance  of  special  recreation 
permits  to  individuals  or  organized 
groups  for  search  and  rescue  training, 
orienteering  or  similar  activities  and  for 
dog  trails,  endurance  horse  races  or 
similar  events. 

(6)  Oif  road  vehicle  travel  to  drilling 
or  data  collection  or  observation  sites. 

(7)  Construction  of  snow  fences  for 
safety  purposes  or  to  accumulate  snow 
for  small  water  facilities. 

(8)  Installation  of  devices  to  protect 
human  life  (e.g.,  grates  across  mines). 

(9)  Construction  of  small  protective 
enclosures  including  those  to  protect 
reservoirs  and  sfnings  and  those  to 
protect  small  study  areas. 

(10)  Removal  of  non-valuable,  recent 
structures  and  materials  {including 
abandoned  automobiles,  fences  and 
buildings)  and  reclamation  of  the  site. 

(11)  Actions  where  BLM  has 
concurrence  or  co-approval  with 
another  Bureau  and  the  action  is  a 
categorical  exclusion  for  that  Bureau. 

(12)  Rendering  formal  classification  of 
lands  as  to  their  mineral  character  and 
waterpower  and  water  storage  values. 
***** 

(PR  Doc.  89-26993  Filed  ll-l&-«9:  8:45  am] 
BILUNQ  CODE  4310-M-M 


Bureau  of  Land  Managament 

[NM-010-4320-12/GPO-0004] 

Albuquerque  Otstrtct,  New  Maxicoi 
District  Grazing  Advisory  Board 
Meeting 

agency:  Bureau  of  Land  Management 
Interior.  < 

ACTION:  Notice  of  Albuquerque  District 
Grazing  Advisory  Board  meeting. 

summary:  The  BLM's  Albuquerque 
District  Grazing  Advisory  Board  will 
meet  on  Wednesday,  December  13, 1989, 
at  10:00  a.m.  in  the  BLM  District  Office 
located  at  435  Montano  NE. 
Albuquerque,  New  Mexico.  The  agenda 
for  the  meeting  will  include  the 
following: 

Introduction  and  Opening  Remarics 
Approval  of  Minutes  of  Last  Meeting 
Noxious  Weed  Video 
Law  Enforcement  in  BLM 
Big  Game  Transplants 
Public  Comment  Period  (1:80  p.m.) 
Rio  Puerto  Pipeline  Assessment 
Range  Improvement  Projects 
Election  of  Officers 

FOR  FURTHER  MFORMATRM  CONTACT: 

Boreau  of  Land  Management, 
Albuquerque  District,  435  Montano  NE, 
Albuquerque,  New  Mexico  87107. 

Dated:  November  8, 1989. 
Patricia  E.  McLean, 
Associate  District  Manager. 
[FR  Doc.  89-Z7052  Filed  U-lfr-aS:  &45  am] 

BILUm  CODE  43t»-f»-M 


(NV-050-00-4210-02] 

Las  Vegas  District  Advisory  CouncO 
Meeting 

agency:  Bureau  of  Land  Management 
Interior. 

Notice  is  hereby  given  in  accordance 
with  Public  Law  920463  that  a  meeting  of 
the  Bureau  of  Land  Management  Las 
Vegas  District  Advisory  Council  will  be 
held  December  13, 1989,  at  KMXJ  a.m.  in 
the  Las  Vegas  District  Office  at  4765 
Vegas  Drive,  Las  Vegas  Nevada. 

The  meeting  agenda  will  include: 

1.  Agenda  approval  and  review  and 
approval  of  minutes  of  the  last  meeting. 

2.  Election  of  Chairman. 

3.  Desert  Tortoise  Habitat 
Conservation  Plan  briefing  on  the  status 
of  the  plan. 

4.  Sand  and  Gravel  Permitting. 

5.  Wildhorse  gathering  proposals. 

6.  Clark  County  Resource 
Management  Plan  (RMP)  schedule  and 
process. 

7.  Unfinished  business. 

8.  Public  Comments. 
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Advisory  Council  meetings  are  open 
to  the  public.  Persons  wishing  to  make 
oral  statements  to  the  Council  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  Las  Vegas  District, 
P.O.  Box  26569,  Las  Vegas,  Nevada 
89126,  prior  to  November  13, 1989. 

Minutes  of  the  meeting  will  be 
available,  upon  request,  at  the  Las 
Vegas  District  Office  on  January  13. 
1990. 

Dated:  November  8, 1989. 
Ben  F.  Collins. 

District  Manager,  Las  Vegas.  NV. 
[FR  Doc.  89-27010  Filed  11-16-89;  8:45  am] 

WtXINO  CODE  4310-HC-4I 


Fish  and  Wildlife  Service 

Availability  of  a  Draft  Revised 
Recovery  Plan  for  ttie  Bayou  Darter 
for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  and  public 

comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  revised  recovery 
plan  for  the  bayou  darter.  It  occurs  only 
in  Bayou  Pierre  and  its  tributaries: 
White  Oak  Creek,  Foster  Creek,  and 
Turkey  Creek.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  plan. 

OATCS:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
January  18. 1990  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  revised  recovery  plan  may 
obtain  a  copy  by  contacting  the 
Complex  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  Jackson  Mall  Office 
Center,  300  Woodrow  Wilson  Ave., 
Suite  316,  Jackson,  Mississippi  39213. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Complex  Field  Supervisor  at  the 
above  address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bowker  at  the  above  address 
(601/965-4900,  FTS  490-^900). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 


Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  reclassifying  or 
delisting  them,  and  initial  estimates  of 
times  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Ethos toma  rubnim  (the  bayou  darter) 
is  a  threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  It  is  endemic  to  the  Bayou 
Pierre  and  its  larger  tributaries  in 
Mississippi.  This  draft  revision 
Recovery  Plan  for  the  Bayou  Darter  is  a 
revision  of  the  plan  first  approved  in 
1983.  The  revision  incorporates  data 
gathered  on  this  species  since  the 
original  plan  was  approved  and  defines 
new  criteria  for  satisfaction  of  the 
recovery  objective  and  new  recovery 
tasks. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Ddted:  November  9, 1989. 
Robert  Bowker. 
Complex  Field  Supervisor. 
(FR  Doc.  89-27007  Filed  11-18-89;  8:4.S  am| 
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Availability  of  a  Draft  Recovery  Plan 
for  Mountain  Sweet  Pitctier  Plant  for 
Review  and  Comment 

aoency:  Fish  and  Wildlife  Service. 
Interior. 


ACnOfl:  Notice  of  availability  and  public 
comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  mountain  sweet  pitcher  plant.  This 
plant  occurs  on  public  and  private  lands 
in  the  mountains  of  North  Carolina  and 
South  Carolina.  The  Service  solicits 
review  and  comment  from  the  public  on 
tliis  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
January  16. 1990  to  receive  consideration 

by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Asheville  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
100  Otis  Street,  Room  224.  Asheville, 
North  Carolina  28801.  Written  comments 
and  materials  regarding  the  plan  should 
be  addressed  to  the  Field  Supervisor  at 
the  above  address.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Nora  Murdock  at  the  above  address 
(704/259-0321;  FTS  672-0321). 

SUPPt^MENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
time  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  coounent  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
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Federd  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in  this 
draft  recovery  plan  is  mountain  sweet 
pitcher  plant  [Sarracenia  rubra  ssp. 
jonesii).  The  area  of  emphasis  for 
recovery  actions  is  the  mountains  of 
North  Carolina  and  South  Carolina. 
Habitat  protection  and  management  are 
major  objectives  of  this  recovery  plan. 

Public  CoDuaents  Solicited 

The  Service  solicits  written  comments 
on  tfie  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Autfaority:  The  authority  for  this  action  is 
section  4(f]  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  November  8, 1989. 
Brian  P.  Cole,  | 
Field  Supervisor. 
|FR  Doc.  89-27011  Filed  11-16-89;  S:45  am] 
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Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.]: 
Applicant:  St.  Louis  Zoo,  St.  Louis,  MO; 

PRT-742489 

"Hie  applicant  requests  a  permit  to 
import  one  captive-bom  male  amur 
leopard  [Panthera  pardus  orientalis] 
from  the  Zurich  Zoological  Garden. 
Zurich,  Switzerland,  for  the  purpose  of 
enhancement  of  propagation. 
Applicant:  St.  Louis  Zoo,  St.  Louis,  MO; 

PRT-7424B8 

The  applicant  requests  a  permit  to 
import  one  captive-bom  female  amur 
leopard  [Panthera  pardus  orientalis] 
from  the  Helsinki  zoo,  Helsinki,  Finland, 
for  the  purpose  of  enhancement  of 
propagation. 
Applicant:  Falcon  Research  Group,  Bow, 

WA;  PRT-742493 

The  applicant  requests  a  permit  to 
import  blood  samples  taken  from  wild 
captured  arctic  peregrine  (Falco 
peregrinus  tundrius]  and  cassins 
peregrine  (F.  p.  cassini)  falcons  along 
the  west  coast  of  South  America  for 
scientific  research  purposes. 
^/jp//conf.- U.S.  Fish  and  Wildlife 

Service,  Regional  Director — Region  4, 

Atlanta,  GA;  PRT~697819 

llie  applicant  requests  amendment 
and  renewal  of  tiieir  current  permit  to 
allow  take  of  additional  species  of 
wildlife  and  jilauts  for  purposes  of 


scientific  research  purposes  and 
enhancement  of  propagation  or  survival 
of  the  species  in  accordance  with 
Recovery  Hans,  listing,  or  other  Service 
work  for  those  species. 

./4/7p/ycon^  Edward  Fernandez,  Chicago, 

IL;  PRT-742854 

The  applicant  requests  a  permit  to 
import  one  captive-bom  female  black 
leopard  (Panthera  pardus]  from  the 
Jaragua  Casino  Hotel  Santo  Domingo, 
Dominican  Republic,  for  magic  act 
performances  during  which  the 
applicant  will  provide  information  on 
the  leopard's  ecological  rtde  and 
conservation  needs. 

Applicant  Gladys  Porter  Zoa 
Brownsville,  TX;  PRT-742847 
The  applicant  requests  a  permit  to 
import  one  female  Jentink's  duiker 
[Cephalophus  fentinkf]  of  wild  origin 
from  the  East  Berlin  Zoo,  Germany,  for 
the  purpose  of  captive-propagation. 

Applicant  Randy  P.  Fedak,  San  Diego. 

CA;  PRT-742848 

The  applicant  requests  a  permit  to 
purchase  two  captive-hatched  female 
radiated  tortoises  [Geochelone  radiata] 
from  Mr.  Wayne  Hill  Winterhaven, 
Florida,  for  the  purpose  of  captive- 
propagation. 

Applicant  Point  Defiance  Zoo  & 
Aquarium.  Tacoma,  WA:  PRT-744058 
The  apphcant  requests  a  permit  to 
import  one  captive  bom  female  black 
lemur  {Lemur  macaco)  from  the  Metro 
Toronto  zoo,  Toronto,  Canada,  for 
captive  breeding  and  display  purposes. 

Applicant:  Jordan  Productions,  Las 

Vegas,  NV;  PRT-73S597 

The  applicant  requests  a  permit  to 
export  and  reimport  one  captive  bom 
female  tiger  [Panthera  tigris)  for  circus 
performances  during  which  the 
applicant  will  provide  information  on 
the  tiger'«  ecological  role  and 
conservation  needs. 

Applicant  Lion  Country  Safari,  Inc.,  W. 
Palm  Beach,  FL;  PRT-744042 
The  applicant  requests  a  permit  to 
export  one  pair  of  Asian  elephants 
[Elephas  maxmus]  to  African  Lion 
Safari  and  Game  Farm,  Ltd.,  Cambridge, 
Ontario,  Canada,  for  display  and 
possible  breeding  poiposes. 

Applicant  Dr.  George  E.  Lawrence, 
Tehachapi,  CA;  PRT-743026  \ 

The  applicant  requests  a  permit  to 
live-trap  and  release  Tipton  kangaroo 
rats  [Dipodomys  n.  nitratoides]  and 
giant  kangaroo  rate  {D.  ingens]  in  Kem 
Country,  CaKfomia.  in  order  to 
deteiinine  ^  presence  or  ^senoe  of 
these  two  species  on  lands  included  in  a 
proposed  WikMe  Preserve. 


Applicant  National  Marine  Fisheries 
Service,  Southwest  Fisheries  Center. 
La  Jolla,  CA;  PRT-744029 

The  applicant  requests  a  peroait  to 
import  dead  sea  turtles  and  their  parts 
salvaged  from  drift-nets  operated  by 
foreign  vessels  on  the  high  seas  for 
scientific  research  purposes  and  for 
development  of  conservation  and 
management  efforts  for  sea  turtles  in 
pelagic  habitats. 

Applicant  Sherry  Broadhead.  Meridian, 

MS;  PRT-744140 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a  male 
bonetebok  [Damaliscus  dorcus  dorcus] 
culled  from  the  captive  herd  of  A. 
Austin,  ^tskop  (Albany) 
Grahamstown,  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of 
propagation  of  the  herd. 

Applicant  Columbus  Zoological 
Gardens,  Powell,  OH  PRT-743076 
The  applicant  requests  a  permit  to 
import  two  pairs  of  pygmy  chimps  {Pan 
paniscus]  from  the  Lirabrugse  Zoo, 
Belgium.  The  males  have  been  held  in 
captivity  since  July  25. 1980.  The  females 
have  been  held  in  captivity  since  July, 
1983.  The  import  is  for  the  purposes  of 
breeding  and  zoological  exliibition. 

Applicant  2kK>logical  Sodety  of  San 
Efiego,  Center  for  Reproduction  of 
Endangered  Species-,  PRT-743073 
The  applicant  requests  a  permit  to 
import  samples  of  blood,  skin,  tissue 
and  hair  for  scientific  research  purposes. 
The  samples  will  be  collected  from  400 
individual  Western  lowland  gorillas 
(Gorilla  g.  gorilla]  and  Eastern  lowland 
gorillas  (Gorilla  gorilla  grauer!].  "Hiese 
gorillas  will  have  been  removed  from 
the  wild  or  born  in  c^tivity  are  located 
in  zoological  parks  throughout  the 
world. 

Documents  and  other  information 
submitted  with  Aese  applications  are 
available  to  the  public  dtmng  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  432,  4401  N.  Fairfax  Dr.,  Arlington, 
VA  22203.  or  by  writing  to  tfie  Director, 
U.S.  Office  of  Management  Authority. 
P.O.  Box  3507,  Arlington.  Virginia  22203- 
3507. 

^.^  Interested  persons  may  comment  on 
any  of  tbese  applicatioRS  within  30  days 
of  the  date  of  this  pablicatioa  by 
submitting  written  views,  at^gomeats,  or 
data  to  tiie  Director  at  the  atxrve 
address.  Please  refer  to  the  apf>ropriirte 
PRT  naraber  when  svbmitting 
comments. 
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Dated:  November  13, 1989. 

Karen  Willson, 

Acting  Chief,  Branch  of  Permits,  U.S.  Office  of 
Management  Authority. 

[FR  Doc.  89-27027  Filed  ll-lfr-89:  8:45  ami 
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Minerals  Management  Service 

Assessments  for  Incorrect  or  Late 
Reports  and  Failure  to  Report 

November  1. 1989. 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  assessment  rates. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  has  existing  regulations 
at  30  CFR  216.40  and  218.40  which 
provide  for  assessments  in  the  nature  of 
liquidated  damages  for  incorrect  or  late 
reports  and  failure  to  report  production 
and  royalty  information  by  payors, 
operators,  or  leasees  on  Federal  and 
Indian  leases.  The  regulations  require 
that  the  assessment  amount  (rate)  for 
each  violation  will  be  established 
periodically  based  on  MMS's  experience 
with  costs  and  improper  reporting  and 
that  a  Notice  of  the  established 
assessment  rate  will  be  published  in  the 
Federal  Register.  This  Notice  establishes 
the  assessment  rate  in  accordance  with 
the  regulations. 

EFFECTIVE  DATE:  The  assessment  rates 
established  in  this  Notice  will  apply  to 
reports  received  on  or  after  January  1, 
1990.  These  rates  will  remain  in  effect 
until  a  subsequent  Notice  is  published  in 
the  Federal  Register  which  changes  the 
assessment  rates. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  C.  Whitcomb.  Chief,  Rules  and 
Procedures  Branch.  Minerals 
Management  Service,  P.O.  Box  25165, 
MS-652,  Building  85.  Denver  Federal 
Center,  Denver,  Colorado,  telephone 
(303)  231-3432. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  of  assessment  rates  for  incorrect 
and  late  reports  and  failure  to  report 
production  and  royalty  information  to 
the  MMS  automated  Production 
Accounting  and  Auditing  System 
(PAAS)  and  the  Auditing  and  Financial 
System  (AFS)  on  Federal  and  Indian 
leases  pursuant  to  established 
regulations.  The  regulations  at  30  CFR 
216.40  and  218.40  were  amended  by  the 
Federal  Register  Notice  published  July 
22. 1987  (52  FR  27593),  which  provides 
that  the  assessment  would  be  a  variable 
amount  not  to  exceed  $10  per  day  for 
each  late  report  or  $10  per  day  for  each 
erroneous  report.  Prior  to  that  Notice, 
the  regulations  fixed  the  assessments  at 


$10  per  day  for  each  late  report  and  $10 
per  day  for  each  erroneous  report.  A 
report  is  defined  at  30  CFR  216.40(c)  and 
218.40(c)  as  each  line  of  required 
production  or  royalty  information.  The 
AFS  assessment  ratis  have  not  changed 
from  the  Federal  Register  Notice 
published  on  July  22. 1987,  (52  FR  27593). 

Nonrespondent  Exceptions 

Paragraph  (a)  at  30  CFR  216.40  and 
218.40  provides  that  an  assessment  of  an 
amount  not  to  exceed  $10  per  day  may 
be  charged  for  each  production  or 
royalty  report  not  received  by  MMS  by 
the  designated  due  date.  This  includes 
both  late  reports  and  failure  to  report 
which  are  classified  by  MMS  as 
"nonrespondent  exceptions"  will  be  $10 
per  month  under  AFS.  The  rates  were 
established  by  MMS  for  PAAS  on  non- 
respondent  reports  will  be  $3  per  month. 
The  rate  established  by  MMS  for 
"nonrespondent  exceptions"  will  per 
month  under  AFS.  The  rates  were 
established  based  on  a  study  of  the 
actual  costs  associated  with  the  effort  to 
resolve  the  exceptions  and  the  number 
of  lines  on  the  report  involved  with  the 
exception.  These  rates  will  be  assessed 
for  each  line  item  of  production  or 
royalty  information  that  is  due  at  MMS 
on  or  after  the  effective  date  of  this 
Notice,  received  late  by  MMS.  or  not 
reported  to  MMS.  The  total  assessment 
shall  not  exceed  $10,000  per  operator  or 
payor  code  per  report  month. 

Erroneous  Reporting 

P/L4S 

Paragraph  (b)  at  30  CFR  218.40 
provides  that  an  assessment  of  an 
amount  not  to  exceed  $10  per  day  may 
be  charged  for  each  production  report 
under  the  PAAS  received  by  the 
designated  due  date  but  which  is 
incorrectly  completed.  Based  on  actual 
costs  incurred  to  correct  erroneous 
reports,  MMS  has  established  an 
assessment  of  $10  per  line  each  month 
for  erroneous  reports  made  to  PAAS. 

The  rates  may  be  assessed  for  each 
operator  caused  incorrect  line  item  of 
production  information  received  by 
MMS  after  the  effective  date  of  this 
Notice.  The  total  assessment  shall  not 
exceed  $10,000  per  operator  code  per 
report  month  for  reports  made  to  the 
PAAS. 

AFS 

Paragraph  (b)  at  30  CFR  218.40 
provides  that  an  assessment  of  an 
amount  not  to  exceed  $10  per  day  may 
be  charged  for  each  royalty  report 
received  by  the  designated  due  date  but 
which  is  incorrectly  completed.  Based 
on  actual  costs  incurred  to  correct 


erroneous  reports,  MMS  has  established 
the  following  assessment  rate  schedule 
for  erroneous  royalty  reporting. 
1-100  lines  in  error — $5.00  per  line  each 

month 
101-500  lines  in  error— $8.00  per  line 

each  month 
Over  500  lines  in  error — $10.00  per  line 

each  month 

A  reduced  rate  of  $3  per  line  eacK , 
month  will  be  assessed  for  erroneous 
lines  caused  by  a  header  error,  or  for 
erroneous  Hnes  caused  by  the  same 
error  which  is  repeated  on  every  line  of 
a  royalty  report. 

The  rates  were  established  based  on  a 
study  of  the  actual  costs  associated  with 
the  effort  to  resolve  the  exceptions,  the 
number  of  lines  on  the  report  involved 
with  the  exception,  and  the  type  of  error 
on  the  report. 

These  rates  will  be  assessed  for  each 
incorrect  line  item  of  royalty  information 
received  by  MMS  after  the  effective 
date  of  this  Notice.  The  total  assessment 
shall  not  exceed  $10,000  per  payor  code 
per  report  month  for  reports  made  to  the 
AFS. 

Dated:  November  13, 1989: 
lerry  0.  HiU. 

.4  ssocia  ted  Director  for  Royalty  Maiyigement 
(PR  Doc.  89-27051  Filed  11-16-89:  8:45  am) 
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National  Park  Service 

Chesapeake  and  Ohio  Canal  National 
Historical  Park  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  will  be  held  Saturday, 
December  9, 1989  at  the  Kennedy 
Center,  Washington,  DC.  The 
Commission  was  established  by  Pub.  L. 
91-664  to  meet  and  consult  with  the 
Secretary  of  the  Interior  on  general 
policies  and  specific  matters  related  to 
the  administration  and  development  of 
the  Chesapeake  and  Ohio  Canal 
National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Sheila  Rabb  Wetdenfield,  Chairman, 

Washington.  DC. 
Mrs.  Dorothy  Tappe  Grotos,  Arlington, 

Virginia 
Mr.  Samuel  S.D.  Marsh,  Bethesda,  Maryland 
Mr.  James  F.  Scarpelli,  Sr.,  Cumberland, 

Maryland 
Ms.  Elise  B.  Heinz.  Arlington,  Virginia 
Professor  Charles  P.  Pound,  Jr.,  Chantilly, 

Virginia 
Captain  Thomas  F.  Hahn.  Shepherdstown. 

West  Virginia 
Mr.  Rockwood  H.  Poster,  Washington.  DC. 
Mr.  Barry  A.  Passett.  Washington,  DC. 
Mrs.  Jo  Reynolds.  Potomac,  Maryland 


Federal  Register  /  Vol.  54,  No.  221  /  Friday,  November  17,  1989  /  Notices 47839 


Ms.  NIancy  C.  Long,  Glen  Echo,  Maryland 
Mrs.  Miimy  Pohlmann,  Dickerson.  Maryland 
Dr.  James  H.  Gilford,  Frederick,  Maryland 
Mr.  Eklward  K.  Miller,  Hagerstown.  Maryland 
Mrs.  Sue  Aim  Sullivan.  Williamsport 

Maryland 
Mrs.  Josephine  L  Beynon,  Cumberland, 

Maryland 
Mr.  Robert  L  Ebert,  Cumberland,  Maryland 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Old  and  new  business, 

2.  Superintendent's  report, 

3.  Committee  reports, 

4.  Public  comments. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  James  D.  Young,  Acting 
Superintendent,  C&O  Canal  National 
Historical  Park,  P.O.  Box  4,  Sharpsburg, 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsburg,  Maryland. 

Dated:  November  13, 1989. 
Robert  Stanton, 

Regional  Director,  National  Capital  Region. 
(FR  Doc.  89-28984  Filed  11-16-89;  8:45  am) 

BtUJNQ  COOC  4S10-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

IRnanc*  Docket  No.  30186  (Sub  No.  2)] 

Tongue  River  Railroad  Co^ 
Construction  and  Operation  of 
Additional  RaH  Una  From  Ashland  to 
Decker,  In  RoselMid  and  Big  Horn 
Counties,  Montana 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  intent  to  prepare  a 

supplemental  environmental  impact 

statement  (EIS)  and  to  hold  public 

scoping  meetings. 

summary:  The  Tongue  River  Raikoad 
Company  will  formally  seek  ICC 
authorization  in  the  coming  months  to 
construct  and  operate  a  42-mile  rail  line 
from  a  point  approximately  8  miles 
south  of  Ashland  to  a  point  near  the 
Spring  Creek  mine  north  of  Decker  in 
Rosebud  and  Big  Horn  Counties,  MT. 
Because  of  the  potential  for  significant 
environmental  impacts  which  may  be 
associated  with  the  construction  and 
operation  of  the  proposed  project, 
preparation  of  a  supplemental  EIS  is 
necessary  and  informal  public  scoping 
meetings  will  be  held. 


DATES:  December  6, 1989,  7-9  p.m.: 
December  7, 1989, 10  a.m.-l  p.m. 

Comments  regarding  environmental 
concerns  may  be  submitted  at  the 
scoping  meetings.  Also,  written 
comments  may  be  submitted  directly  to 
the  ICC  no  later  than  January  19. 1990. 
PLACE:  Old  Gymnasium,  St.  Labre  Indian 
School,  Ashland.  MT. 
ADDRESSES:  Written  comments  and/or 
requests  for  the  draft  EIS  or  final  EIS 
should  be  sent  to:  Dana  White,  Section 
of  Energy  and  Environment,  Interstate 
Commerce  Commission,  Room  3214, 
Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  White  (202)  275-6869  or  Elaine  K. 
Kaiser,  Section  Chief,  (202)  275-7684. 
(TDD  for  hearing  impaired:  (202)  275- 
1721). 

SUPPt^MENTARY  INFORMATION:  The 
proposed  Ashland  to  Decker  rail  line 
will  be  an  extension  of  the  planned  81- 
mile  rail  line  between  Miles  City  and 
Ashland  in  Custer,  Rosebud,  and 
Powder  River  Counties,  MT  for  which 
the  Tongue  River  Railroad  Company  has 
already  obtained  ICC  authorization  (ICC 
decision  granting  construction  and 
operation  authority  in  F.D.  30186,  served 
September  4, 1985)  and  for  which  an  EIS 
has  already  been  completed  (EIS  in  F.D. 
30186,  served  August  23. 1985).  The 
Tongue  River  Railroad,  a  common 
carrier,  anticipates  that  the  principal 
commodity  moved  on  the  proposed  rail 
extension  will  be  coal.  Informal  public 
scoping  meetings  will  be  held  to  inform 
the  public  about  the  proposed  project 
and  to  encourage  pubhc  participation  in 
the  identification  of  environmental 
issues  and  concerns  that  need  to  be 
addressed  in  the  EIS. 

By  the  Commission,  John  F.  Hennigan,  Jr., 
Director,  Office  of  Transportation  Analysis. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  89-27097  Filed  11-16-89;  8:45  amj 

BILUNO  CODE  TOSS-OI-H 


Release  of  Waybill  Data  for  Use  by 
DRI/McGraw-Hill 

The  Commission  has  received  a 
request  from  DRI/McGraw-Hill  for 
permission  to  use  certain  data  from  the 
Commission's  1988  ICC  Waybill  Sample. 
For  each  of  24  raibx)ads  (hsted  below), 
DRI  request  a  listing  of  all  interchanging 
railroads,  and  the  number  of  carloads 
interchanged  with  each.  If  an 
interchanging  railroad  exchanges  traffic 
with  one  of  the  listed  railroads  at  more 
than  one  point,  then  the  information 
requested  is  the  total  number  of 
carloads  interchanged  not  the  number 
exchanged  at  each  point.  No  commodity, 


revenue  information  or  data  on  where 
the  interchanges  occurred  is  requested. 

Railroads 

Conrail 

Florida  East  Coast 

Illinois  Central 

Atchison.  Topeka  &  Santa  Fe 

Chicago  &  North  Western 

Kansas  City  Southern 

Southern  I^ciHc 

Union  Pacific 

Genessee  &  Wyoming 

Paducah  &  Louisville 

Duluth,  Missabe  &  Iron  Range 

L.ake  Superior  &  Ishpeming 

CSX  Transportation 

Grand  Trunk  Western 

Norfolk  Southern 

Burlington  Northern 

Denver  &  Rio  Grande  Western 

Soo  Line 

St.  Louis  Southwestern 

Elgin,  JoUet  &  Eastern 

Monongahela 

Richmond,  Fred.  &  Potomac 

Green  Bay  &  Western 

Wisonsin  Central 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  any 
of  the  past  three  years  they  terminated 
on  their  lines:  (1)  4,500  revenue  carloads 
or  (2)  5  percent  of  revenue  carloads  in 
any  one  State  (49  C.F.R.  Part  1244).  From 
the  waybill  information,  the  Commission 
has  developed  a  PubHc  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  request  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  or  potentially  confidential 
waybill  data  are  requested,  as  in  this 
case,  we  will  consider  releasing  the  data 
only  after  certain  protective  conditions 
are  met  and  public  notice  is  given.  More 
specifically,  under  the  Conunission's 
current  policy  for  handling  waybill 
requests,  we  will  not  release  any 
confidential  waybill  data  until  after:  (1) 
Public  notice  is  provided  so  affected 
parties  have  an  opportunity  to  object 
arid  (2)  certain  requirements  designed  to 
protect  the  data's  confidentiality  are 
agreed  to  by  the  requesting  party  (Ex 
Parte  No.  385  (Sub-No,  2),  52  FR  12415, 
April  16, 19871. 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
Publication  of  this  notice.  They  should 
also  include  all  grounds  for  objections  to 
the  full  or  partial  disclosure  of  the 
requested  data.  The  Director  of  OTA 
will  consider  these  objections  in 
determining  whether  to  release  Ijtje 
requested  waybill  data.  Any  parties  who 
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objected  will  be  timely  notified  of  the 
Director's  decision. 

Contact:  James  A.  Nash  (202)  275-6864 
NoraU  R.  McGse, 

Secretary. 

(FR  Doc.  89-27093  Filed  11-16-89:  ft48  am) 

WLUNO  COOE  7038-aT-M 


(Docket  No.  AB-55;  Sub-No.  323X1 

CSX  Transportation,  toe- 
Abandonment  Exemptkm— In  Sagfnaw 
County,  Ml 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F— Exempt  Abandonments  to  abandon 
its  0.2-mile  line  of  railroad  between 
mileposts  34+39  and  45+00,  at  Superior 
Street,  in  Saginaw,  Saginaw  County.  MI. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3]  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user]  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  aband<Hunent  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10565(d) 
must  be  filed.  / 

Provided  no  formal  expression  of 
intent  to  Oe  an  offer  of  fbiandal 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  17, 1969  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 


'  A  stay  wiO  be  routinely  inued  by  the 
Commi»t>on  in  Ohmc  proceeding  where  an 
informed  decision  on  environmental  issue*  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  rnvestlgation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemptioii.  See  Exemption  of  Ovt-of- 
Service  Rail  Unts,  5  LCCJd  377  (1988).  Any  entity 
seeking  a  stay  invoFving  environmental  concerns  is 
encouraged  to  file  its  re<jne»t  as  soon  as  possibie  in 
order  to  permit  this  Commisaion  to  review  tmi  act 
on  the  reqaesi  before  tte  effectire  date  of  tim 
exemptioa.  ; 


file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),*  and  trail 
use/rail  banking  statements  under  40 
CFR  1152.29  must  be  filed  by  November 
27, 1989.'  Petitions  for  reconsideration 
and  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  7. 1989,  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Patriae  Vail, 
CSX  Transportation,  Inc.,  500  Water 
Street,  Jacksonville,  PL  32202. 

ff  the  notice  of  exemption  contains 
false  or  misleading  information,  ase  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  fitmi  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
envirormiental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  22, 1989. 
Interested  perstms  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  pubKc  ase,  or  traU 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  14, 1989. 

By  the  Commission,  Jane  F.  MackaH. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGea, 
Secretary. 
(FR  Doc.  89-27096  Filed  11-18-89;  a-45  an| 

BHJJNO  COOC  7036-01-11 

[Rnancs  Docket  No.  31552} 

Consolidated  Rail  Corp^  Joint  Project 
for  Relocation  of  a  Una  of  Railroad 
Exemption— TTia  Grand  Trunk  Waatam 
Railroad  Co. 

On  October  12. 1989.  Consolidated 
Rail  Corporation  (Conrail)  filed  a  notice 
of  exemption  under  49  CFR  1180.2tdK5) 
for  the  relocation  of  a  portion  of  its  line 
and  operations  in  Chicago,  IL,  to  a 
paralled  and  adjacent  1.48-mile  hne  to 
be  acquired  frmn  The  Grand  Trank 
Western  Railroad  Company  (GTW).  The 


•  See  Exempt  of  Roil  Abandonment— Offers  of 
Finan.  Assist,  4  I£.C.2d  W«  (1SS7]. 

>  Tha  CdD^dbo  «iU  accayt  a  hte-fiM  tnB  oaa 
staleiMBl  io  leag  as  it  retoiaa  iartadtclten  la  dp  so. 


line  to  be  acquired  extends  from  GTW 
Valuation  Station  112+00±,  at  milepost 
6.97 ±,  just  east  of  Oakley  Avenue,  to 
GTW  Valaation  Station  189-i-82±,  at 
milepost  8.45±,  fust  east  of  St.  Louis 
Avenue.  The  purpose  of  the  relocation  is 
to  accommodate  the  construction  of  a 
local  transit  project,  by  the  City  of 
Chicago  (City),  over  Conrail's  existing 
right-of-way. 

The  joint  project  involves  the 
relocation  of  a  line  of  railroad  that  does 
not  disrupt  service  to  shippers,  and 
incidental  thereto,  Conrail's 
abandonment  of  its  existing  line  and 
construction  of  connecting  track.  The 
CommissioD  will  assume  imisdictioD 
over  the  abandoiunent  and  constructioa 
components  of  a  relocation  project  only 
in  cases  where  the  proposal  involves, 
for  example,  a  change  in  service  to 
shippers,  expansion  into  new  territory, 
or  a  change  in  existing  competitive 
situations.  See,  generally,  Denver  Sr 
R.G.W.R.  Co.—JL  Pro}.— Relocation 
OverBN,  4 1.aC.2d  95  (1967).  Under 
these  standards,  the  abiandonment  and 
construction  of  track  are  not  subject  to 
the  Commission's  jurisdiction.  The 
remainder  of  the  joint  relocation  project 
qualifies  under  the  class  exemption 
procedures  at  49  CFR  1180.2(d)(5). 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  afforded  tmder 
49  U.S.C.  105(»(g)(2)  and  49  U.S.C  11347, 
the  labor  conditions  set  forth  in  New 
York  Dock  Ry.^-Control — Brooklyn 
Eastern  Dist.,  360 1.C.C.  60  (1979),  are 
imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  tfie 
Commission  and  served  on:  Charles  E. 
Mechem,  ConsoUdated  Rail  Corporation, 
1138  Six  Penn  Center,  Philadelphia.  PA 
19103-2959. 

Dated:  November  13, 1989. 

By  the  Commission.  Jane  F.  MackaU, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 

(FR  Doc.  89-27094  Filed  11-16-89;  8:45  am] 
BlUJim  CODE  70ts-ei-« 


[Finance  Docket  No.  315411 

Indiana  HI-RaH  Corp.,  ~  f>cx  ige  Rights 
Exainpttor>— Carttrai  Raikoad  Co.,  of 
IndianapoHa 

Central  Railroad  Company  of 
Indianapolis  (CERA)  has  agreed  to  grant 
local  trackage  rights  to  Indiana  Hi-Rail 
Corporation  (IHRC)  between  oulepost  I- 
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108.6.  at  Argos.  IN,  and  milepost  1-74.2, 
at  Peru,  IN.  CERA  leases  the  involved 
line  from  Norfolk  and  Western  Railway 
Company  and  expects  that  the  lessor 
will  consent  to  the  trackage  rights 
grant.*  The  trackage  rights  were  to  have 
become  effective  October  25, 1989. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  John  D. 
Hefftier  (for  IHRC),  Gerst,  Heffner, 
Carpenter  &  Podgorsky,  Suite  1107, 1700 
K  Street  NW.,  Washington.  DC  20006; 
and  Carl  Miller  (for  CERA),  Miller  & 
Miller,  407  Broadway,  New  Haven,  IN 
46774. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co— Trackage  Rights— BN,  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc. — ^Lease  and  Operate,  360  I.C.C. 
653  (1980). 

Dated:  November  7, 1989. 
,     By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noreta  R.  MoGee. 
Secretary. 
[FR  Doc.  89-20947  FUed  11-16-89: 8:45  am] 

BlUmO  CODE  703M>1-M 


[Finance  Docket  No.  31 557] 

Union  Pacific  Railroad  Co.;  Joint 
Project  for  Relocation  of  a  Una  of 
Railroad  and  Tracfcaga  Rights 
Exemptions— Burlington  Northern 
Railroad  Co. 

On  October  12. 1989,  Union  Pacific 
Railroad  Company  (UP)  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)  (5) 
and  (7)  for  a  joint  project  with 
Burlington  Northern  Railroad  Company 
(BN)  for  the  relocation  of  UP's 
operations  through  acquisition  of 
overhead  trackage  rights  over  BN's  20.7- 
mile  line  between  milepost  0.5,  near 
Lincoln,  and  milepost  80.3,  near  Crete,  in 
Lancaster  and  Saline  Counties,  NE.  The 
trackage  rights  became  effective  on 
October  19. 1989. 

The  joint  project  involves  relocation 
of  a  line  of  railroad  that  does  not  disrupt 
service  to  shippers,  and  incidental 
thereto,  abandonment  of  UP's  existing 


■  IHRC  notes  that  it  has  not  concluded  its 
discussions  with  the  lessor,  but  does  not  specifically 
state  whether  the  lease  requires  the  lessor's 
permission  for  the  acquisition  of  trackage  rights. 
This  notice  does  not  constitute  a  ruling  whether  the 
lessee  cad  lawfully  grant  trackage  rights  in 
question. 


6.04-mile  line  between  milepost  13,  near 
Kramer,  and  milepost  19.04,  near  Crete, 
in  Lancaster  and  Saline  Coiuities,  NE. 
The  Commission  will  assume 
jurisdiction  over  the  abandonment 
component  of  a  relocation  project  only 
in  cases  where  the  proposal  involves, 
for  example,  a  change  in  service  to 
shippers,  expansion  into  new  territory, 
or  a  change  in  existing  competitive 
situations.  See,  generally,  Denver  & 
R.G.W.R.  Co.—Jt.  Proj.— Relocation 
OverBN,  4 1.C.C.2d  95  (1987).  Under 
these  standards,  the  abandonment  of 
UP's  hne  is  not  subject  to  the 
Commission's  jurisdiction.  The 
remainder  of  the  joint  relocation  project, 
involving  the  acquisition  of  overhead 
trackage  rights,  qualifies  under  the  class 
exemption  procedures  at  49  CFR 
1180.2(d)  (5)  and  (7). 

Use  of  this  exemption  will  be 
conditioned  on  appropriate  labor 
protection.  Any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co. — Trackage 
Rights— BN,  354  I.C.C.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360  I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Lawrence  E. 
Wzorek,  Union  Pacific  Railroad 
Company,  1416  Dodge  Street,  Omaha, 
NE  68179. 

Dated:  November  13. 1989. 

By  the  Commission,  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  89-27095  Filed  11-16-89:  8:45  am] 

SILUNG  CODE  7035-01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  fi-om  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 


of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  machanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

X}ood  cause  is  hereby  foimd  for  not 
utilizing  noUce  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 
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Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  I3epartment  of  Labor, 
Employment  Standards  Administraboo, 
Wage  and  Hour  Division,  Division  of 
Wage  Determination,  200  Constitution 
Avenue.  NW.,  Room  S-3504. 
Washington.  DC  20210. 


New  General  Wage  Detenninations 

Decisions 


Modifications  to  General  Wage 

V    Determination  Decisions 
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The  numbers  of  the  decisions  added 
to  the  Government  Printing  Of^ce 
document  entitled  "General  Wage-^ 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  h'sted  by 
Volume.  State,  and  page  numbersls). 


The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisior^  being  modified. 


_/ 


/^ 


Volume  I: 
Connecticut. 


Fkyida 

New  York 

New  York 

West  Virginia.. 


Volume  II: 
Missouri ... 

Missouri ._ 

Net>rasi(a.. 

Texas 

Texas 

Volume  III: 
Alaska 

California .. 

Cafifomia .. 

Colorado... 

Hawaii 

Nevada 


Nevada 

Nevada 

Nevada 

Nevada 


CT89-1  gaa  6, 1989) 

FL89-13  (Jan.  6,  1989) _._ 

NY89-3  (Jan.  6.  1989) 

NY8&-13  (Jan.  6, 1989) 

WV89-2  (Jan.  6,  1989) 


M089-2  (Jan.  6.  1989).. 
M089-9  (Jan.  6,  1989).. 
NE89-2(J«l6.  1969). 
TX89-2  (Jaa  8, 1989)._ 
TX89-51  (Jan.  6,  1989). 

AK89-1  (Jan.  6. 1989)„ 
CA89-1  (Jan.  8,  1989).... 
CA89-2  (Jan.  6,  1989).... 
C089-1  (Jan.  6.  1989)... 


HI89-1  (Jan.  6,  1989). 


NV89-1  (Jan.  6,  1989)... 
NV89-2  (Jan.  6.  1989) ... 
NV89-3  (Jan.  6,  1989)... 
NV89-4  (Jaa  6. 1989) ... 
NV89-5  (Jan.  6,  1989) ... 


p.  61 

pp.  62-66 
pLl29 
p.  130 
p.  701 
p.  705 
p.  799 
pp.  800-801 
p.  1209 
p.  1210 
p.  1216 
p.  1219 
p.  1079 

p.  647 

p.  651 
pp.  693 
p.  695 
p.  719 
pp.  720-721 
p.  981 
p.  982 
p.  1136c 
p.1136d 

P-1 

pp.  2-3 
p.  33 
pp.  36-37 
p.  43 
p.  52 
p.  105 
p.  106 
p.  135 
p.  136 
p.  241 
p.  243 
p.  263 
p.  264 
p.  269 
p.  270 
p.  277 
p.  278 
p.  287 
p.  288 


Corrections  to  General  Wage 

Determination  Decisions 

Pursuant  to  the  provisions  of  the 
Regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1, 


section  1.8(d).  the  Administrator  of  the 
Wage  and  Hour  Division  may  correct 
any  wage  determination  that  contains 
clerical  errors. 

Corrections  being  issued  in  the 
(Government  Printing  Office  document 


entitled  "General  Wage  Detenninations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  are  indicated  by  Volume 
and  are  included  immediately  following 
the  transmittal  sbeet(s)  for  the 
appropriate  Volume  (s). 


Volume  IIL- 
Wage  Decision  No.  CA88-4,  Modifications  7 

through  13 
Wage  Decision  No.  CA89-4,  through  Modtfi- 

calion  8 
Wage  DeosKV)  No.  WA8©-1.  Modtficatkms 

5ttvough12 


Pursuant  to  the  Regulations.  25  CFR 
part  1.  section  1.6(d),  such  corrections 
shall  be  included  in  any  bid 
specifications  containing  the  wage 
determinations,  or  in  any  on-going 
contracts  containing  the  wage 
det^minations  in  question,  retroactively 
to  the  start  of  construction. 

General  Wage  Determinatian 
Publication 

■  General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "Cieneral 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Goverrmient  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Sutecriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  WashingtOT.  DC  20402,  (202)  783- 
3238. 

When  ordering  subscriptionfs),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptiorts  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  This  9th  Day  of 
November  1989. 
Alan  L  Moas, 

Director,  Division  of  Wage  DelerminatioriB. 
[FR  Doc.  89-26853  Filed  11-16-89;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings 

aqency:  National  Endowment  for  the 

Humanities. 

ACTIONE  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 


(Public  Law  92-463,  as  amended),  notice 
it  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506. 

FOR  FURTHBt  INFORMATION  CONTACT: 

Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washingtcm,  DC.  20506; 
telephone  202/786-0322. 

SUPPLEMENTARY  MRMMIATKW:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  hkely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invastion  of  persMial  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  auUiority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Conunittee 
meetings,  dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
C^ode. 

1.  Date:  December  1. 1989. 

Time:  9  a.m.  to  5:30  pjn. 

Room:*30. 

Program:  This  meeting  will  review 
applications  submitted  to  Humanities 
Projects  in  Libraries  and  Archives 
programs,  for  the  December  1989 
deadline,  to  the  Division  of  General 
Programs,  for  projects  beginning  after 
April  1. 1990. 

^  Date:  December  1, 1989. 

Time:  8:30  a  jn.  to  5  pjn. 

Room:  415. 

Program:  This  meeting  will  review 
State  and  Regional  Exemplary  Award 
proposals  submitted  by  Stae  humanities 
councils  to  the  Division  of  State 
Programs,  for  projects  beginning  after 
May  1, 1900. 

3.  Date:  December  1,  ^969. 

Time:  8:30  a.m.  to  5:30  p.m. 

Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
European  History  II.  submitted  to  the 


Division  of  FeUowsbip  and  Seminan.  for 
projects  beginning  after  May  1. 1990. 

4.  Date:  December  1, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Sociology,  Psychology,  and  Education, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1. 1990. 

5.  Date:  December  4. 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
American  History  I.  submitted  to  the 
Division  of  Fellowship  and  Seminars,  for 
projects  beginning  after  April  1, 199a 

6.  Date:  December  4. 1989. 
Time:  8:30  a.m.  to  5:30  p.BL 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Anthropolos'.  Folklore,  and  New  World 
Archaeology,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May.  1990. 

7.  Date:  December  4, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in  Art 
History  and  Architecture  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  prjects  beginning  after 
may  1, 1990. 

8.  Date:  December  5, 1989. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Foreign  Langxiages  and  Literatures  L 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1990. 

9.  Date:  December  5, 19aa 
Time:  8:30  ajn.  to  5:30  pan. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  apphcations  in 
American  Literature,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  May  1, 1990. 

10.  Date:  December  B,  1988. 
Time:  8:30  a jn.  to  5:30  pjn. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  In  Two- 
Year  Colleges,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1. 1990. 

11.  Date:  December  7. 1989. 
Time:  8:30  a jn.  to  5:30  pji. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Philosophy  I.  submitted  to  t&e  Division 
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of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1, 1990. 

12.  Date:  December  8, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Simuner  Stipends  applications  in 
European  Fistory  I,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1990. 

13.  Date:  December  8, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in  British 
Literature,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1990. 

14.  Date:  December  8, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Classical  and  Medieval  Studies, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1990. 

15.  Date:  December  6, 198a 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Simimer  Stipends  applications  in 
Philosophy  II,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1, 1990. 

16.  Date:  December  11. 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
African,  Asian,  and  Latin  American 
History  and  Pohtics,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1990. 

17.  Date:  December  12, 1989. 
Time: 8:30  a.m.  to  5:30p.m^ 
Room:  316-2.  -"t^^ 
Program:  This  meeting  will  review 

Summer  Stipends  applications  in 
Political  Science  I,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1990. 

18.  Date:  December  12, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Modem  American  and  Modem  British 
Literature,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1990. 

19.  Date:  December  13, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 


Foreign  Languages  and  Literatiire  II, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1990. 

20.  Date:  December  14, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Political  Science  II,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1990. 

21.  Date:  December  14, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Religious  Studies,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1990. 

22.  Date:  December  15, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in  Music 
and  Dance,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1990. 

23.  Date:  December  15. 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
American  History  II,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1990. 

24.  Date:  December  13, 1989. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Stipends  applications  in 
Communications,  Rhetoric,  Theater,  and 
Film,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  May  1, 1990. 
Stephen  J.  McCleary, 

Advisory  Committee,  Management  Officer. 
[FR  Doc.  89-27024  Filed  11-16-29;  8:45  am) 

BttXINaCOOE  75M-01-M 

National  Endowment  for  tt>e  Arts; 
Literature  Advisory  Panel  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Literature  Advisory  Panel  (Literary 
Publishing  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  6, 1989,  from  2:00  p.m.-6:00 
p.m.  and  on  December  7-8,  from  9:00 
a.m.-6:00  p.m.  and  on  December  9  from 
9:00  a.m.-3:00  p.m.  in  room  714  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 


to  the  public  on  December  9, 1989,  from 
12:00  p.m.-3:00  p.m.  The  topic  for 
discussion  will  be  policy. 

The  remaining  portions  of  this  meeting 
on  December  6  from  2:00  p.m.-6:00  p.m., 
on  December  7-8  from  9:00  a.m.-6:00 
p.m.,  and  on  December  9  from  9:00  a.m.- 
12:00  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
fmancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 

Dated:  November  9, 1989. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  89-27008  Filed  ll-16-«9;  8:45  am] 

MUJNO  COOC  7S37-01-M 


National  Endowment  for  ttie  Arts; 
Museum  Advisory  Panel  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463],  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Museum 
Purchase  Plan  Section]  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  6, 1989  from  9:15  a.m.-5:30 
p.m.  in  Room  730  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  6, 1989,  from 
9:15  a.m.-10:30  a.m.  The  topic  for 
discussion  will  be  opening  remarks. 

The  remaining  portion  of  this  meeting 
on  December  6  from  10:00  a.m.-5:30  p.m. 
is  for  the  purpose  of  Panel  review, 
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discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
F>ennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/683-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682-5433. 

Dated:  November  9, 1989. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  89-27009  Filed  11-16-89;  8:45  am) 

BIUJNO  CODE  r$37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-4231 

Northeast  Nuclear  Energy  Co^ 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49  and  issued  to  Northeast  Nuclear 
Energy  Company,  et  al  (the  licensee),  for 
the  Millstone  Nuclear  Power  Station, 
Unit  3,  located  at  the  licensee's  site  in 
New  London  County,  Connecticut. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  as 
follows: 

(1)  TS  4.2.2.2.2  would  be  changed  to 
revise  the  Pxy  formula  for  three-loop 
operation. 

[1]  TS  3/4.7.1.5  would  require  that 
main  steam  isolation  valves  (MSIVs)  be 
OPERABLE  in  Mode  4.  In  addition,  the 
action  statement  and  surveillance 
requirements  would  be  revised  to  reflect 
an  MSIV  closure  time  of  120  seconds  for 


Mode  4.  Two  related,  proposed,  changes 
to  the  TS  are: 

(a)  Table  3.3-3,  Engineered  Safety 
Features  Actuation  System  (ESFAS) 
Instrumentation,  would  be  revised  to 
add  Mode  4  operability  requirements  for 
containment  spray  and  containment 
isolation  (Phase  B)  on  High-3 
containment  pressure  and  for  main 
steam  isolation  on  manual  initiation, 
automatic  actuation  logic,  and  High-2 
containment  pressure. 

(b)  Table  4.3-2,  ESFAS 
Instrumentation  Surveillance 
Requirements,  would  be  revised  to 
require  surveillance  in  Mode  4  of 
containment  spray  actuation  and  Phase 
B  containment  isolation  on  High-3 
containment  pressure  and  steam  line 
isolation  manual  initiation,  automatic 
actuation  logic,  and  High-2  containment 
pressure. 

(3)  TS  Tables  3.3-6.  3.3-10.  4.3-3.  4.3-7 
would  be  changed  to  eliminate  the 
inconsistency  between  the  tables,  and 
represent  the  actual  function  of 
containment  purge  exhaust  area 
radiation  monitors  RE41  and  42  (fuel 
drop  monitors). 

Prior  to  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  December  18, 1989,  the  hcensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  Local 
Public  Document  Room  located  at 
Waterford  Public  Library,  49  Rope  Ferry 
Road,  Waterford,  Connecticut  06385.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  flnandal.  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitie  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
'  limitations  in  the  order  granting  leave  to 
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intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  Rled  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-{800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  to  Gerald 
Garfield.  Esquire.  Day,  Berry  &  Howard. 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3499,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i}-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  20. 1989 
supplemented  October  18, 1989  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW..  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room.  Waterford  Public  Library.  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 


Dated  at  Rockville.  Maryland,  this  9th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Protects — ////.  Off  ice  of  Nuclear 
Reactor  Regulation. 

(FR  Doa  89-27067  Filed  11-16-89;  &45  am] 
BILUtM  OOOC  79M-01-M 


[Docket  Mtn;  50-443-OL  and  50-444-OL; 
Offsite  Emergency  Planning] 

Public  Service  Company  of  New 
HanH>shire,  et  ai.  (Seabrook  Station, 
Units  1  and  2);  Reconstltution  of 
Atomic  Safety  and  Ucenslng  Appeal 
Board 


Notice  is  hereby  givfen  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.78?(a).  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  and  Licensing  Appeal  Board  for 
that  portion  of  the  offsite  emergency 
planning  phase  of  this  operating  license 
proceeding  concerned  with  the 
Massachusetts  Radiological  Emergency 
Response  Plan.  As  reconstituted,  this 
Appeal  Board  will  consist  of  the 
following  members: 

G.  Paul  Bollwerk.  III.  Chairman 
Alan  S.  Rosenthal 
Howard  A.  Wilber 

Dated:  November  13, 1989. 
Barbara  A.  Tompkins, 
Secretary  to  the  Appeal  Board. 
(FR  Doc.  89-27065  Filed  11-16-89;  8:45  am] 

BIIXINQ  CODE  7S90-01-M 


[Docket  70-25;  ASLBP  No.  8»-594-01-ML] 

Rockwell  International  Corp.;  Time 
Extended  for  Intervention 

November  9, 1989. 

In  the  matter  of  Rockwell  International 
Corporation,  Rocketdyne  Division  (Special 
Material  License  Number  SNM-21)  biefore 
Atomic  Safety  and  Licensing  Board 
Administrative  Judge  Peter  B.  Bloch:  request 
to  renew  until  Octot)6r  30, 1990;  time 
extended  (or  inter\-ention. 

On  November  2, 1989.  Rockwell 
International  Corporation  requested'  an 
amendment  of  the  license  extension 
request  that  was  the  subject  of  the 
notice  of  "Limited  Time  Within  Which 
to  Intervene,"  issued  by  me  on  October 
2, 1989.  In  light  of  that  amendment  it  is 
appropriate  to  extend  the  time  within 
which  to  intervene  to  November  25,  with 


extensions  beyond  that  time  permitted 
only  upon  a  showing  pf  good  cause.' 

All  further  filings  i|i  this  case  are  to  be 
by  overnight  mail  service  or  by  regular 
mail  only  if  mailed  at  least  five  days 
prior  to  the  deadline  for  the  filing. 

The  Rockwell  amendment  would:  1. 
Reduce  the  use  limit  to  less  than  6g  of  Pu 
for  research  and  development  activities; 

2.  Reduce  the  possession  limit  to  400g  of 
special  nuclear  material  (SNM)  to  cover 
the  6g  of  Pu  for  use  and  up  to  394g  of 
SN^  contamination  distributed  in  the 
Rockwell  International  Hot  Laboratory; 

3.  limit  the  term  of  the  renewal  request 
until  October  30, 1990;  and  4.  stipulate 
that  after  October  30. 1990,  the  only 
activities  under  Iciense  SNM-21  will  be 
decontamination  and  decommissioning. 
The  combined  extension-amendment 
does  not,  however,  contain  a  request  for 
a  license  that  will  cover 
decontamination  and  decommissioning. 

Upon  consideration  of  the  entire 
record  in  this  case,  it  is  so  Ordered. 
Peter  B.  Bloch, 
Presiding  Officer. 

|FR  Doc.  8^27066  Filed  11-16-89:  8:45  am] 
WLUNG  COOE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-27438;  File  No.  SR-NASD- 
89-51] 

Setf-Regulafory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Smail  Order  Execution 
System  Tier  Size  Classifications 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  7as(b)(l),  notice  is  hereby 
given  that  on  November  2. 1989.  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or 
"Association"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and  III 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  The  amendment  was  received  by  me  today. 


*  Since  the  previously  granted  license — as  now 
reduced  in  scope  by  this  amendment — is  apparendy 
permitted  to  remain  in  effect  during  the 
consideration  of  this  combined  request  for  an 
extension  and  amendment,  it  is  urgent  that  speed  be 
maintained  in  handling  this  matter  before  it 
becomes  moot. 
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L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  provisions  of  section 
19(b)(3)(A)(i)  under  the  Act.  the  NASD  is 
proposing  an  interpretation  of  an 
existing  rule,  pertaining  to  the 
Association's  periodic  reclassification  of 
securities  in  the  appropriate  Small 
Order  Execution  System  ("SOES") 
maximum  order  size  tiers,  as  described 
more  fully  below. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  rule  change  is  to 
notify  the  Commission  of  the 
reclassification  of  some  521  National 
Market  System  securities  within  the 
maximum  SOES  order  size  tier  levels. 
The  Association  reviews  the  tier  levels 
applicable  to  each  security  periodically 
(approximately  every  six  months)  to 
determine  if  the  trading  characteristics 
of  the  issue  have  changed  so  as  to 
warrant  a  SOES  tier  level  move.  Such  a 
review  was  conducted  as  of  June  30, 
1989.  using  second  quarter.  1989  trading 
data  and  the  following  established 
criteria: 

A  l.OOO-share  maximum  order  size  for 
NASDAQ/NMS  securities  with  an  average 
daily  nonblock  volume  of  3,000  shares  or 
more  a  day,  a  bid  price  less  than  or  equal  to 
$100,  and  three  or  more  market  makers; 

A  SOO-share  maximum  order  size  for 
NASDAQ/NMS  securities  with  an  average 
daily  nonblock  volume  of  1,000  shares  or 
more  a  day,  a  bid  price  less  than  or  equal  to 
$250,  and  two  or  more  market  makers; 

A  200-share  maximum  order  size  for 
NASDAQ/NMS  securities  with  an  average 
daily  nonblock  volume  of  less  than  1,000 
shares  a  day,  a  bid  price  less  than  or  equal  to 
$250,  and  less  than  two  market  makers. 

The  521  NASDAQ/NMS  securities 
that  have  been  reclassified  as  of 
October  9, 1989.  are  set  out  as  an  Exhibit 
to  the  filing.  Notice  To  Members  89-67. 


The  statutory  basis  for  the  proposed 
rule  change  is  found  in  section  15A(b)(8) 
of  the  Act.  Section  15A(b)(6)  requires, 
among  other  things,  4hat  the  rulemaking 
initiatives  of  the  NASD  be  designed  to 
"foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to.  and  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market." 
The  NASD  believes  that  the 
reassessment  of  securities  within  SOES 
tier  levels  will  further  these  ends  by 
providing  an  efficient  mechanism  to 
facilitate  small  order  executions  in  the 
NASDAQ  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Uming  for 

Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Sti^et,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 


inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  shoidd 
be  submitted  by  December  8, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated:  November  13. 1989. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc  89-27062  Filed  11-16-89;  8:45  am) 

BILUNG  COOE  M1(M>t-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stocit  Exchange,  Inc. 

November  13, 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Conunission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  tiiereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Astrotech  International  Corp. 
Warrants  expiring  3/31/89  (purchase  1 
Common  at  $6.00)  (File  No.  7-5497) 
Burlington  Resources.  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
5498) 
Eljer  Industries.  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
5499) 
Global  Marine,  Inc. 
Warrants  expiring  3/16/89  (purchase  1 
Common  at  $3.00)  (File  No.  7-5500) 
Gimdle  Environmental  Systems.  Inc. 
Common  Stock,  lOl  Par  Value  (File  No.  7- 
5501) 
Illinois  Central  Transportation  Co. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
5502] 
Interpublic  Group  of  Companies,  Inc. 
Common  Stock.  $.10  Par  Value  (File  Na  7- 
5503) 
MCN  Corporation 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
6504) 
Medusa  Corporation 
Common  Stoclc,  No  Par  Value  (File  No.  7- 
5505) 
Oryx  Energy  Co. 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
5506) 
Repsol  S.A. 
American  Depositary  Shares  (representing 
1  Cap  Share)  (File  No.  7-5507) 
Rexene  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
5508] 
RJR  Holdings  Group 
Cum.  Exch.  Pfd.  Stock,  Common  Stock,  $.01 
Par  Value  (File  No.  7-5509] 
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Saatchi  &  Saatchi  Co.  pic 
American  Depositary  Shares  (representing 
3  Ord.  Shares  par  lOp)  [File  No.  7-5510) 
Schwitzer.  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
5511) 
Scotsman  Industries 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
5512) 
Sotheby's  Holdings,  Inc. 
Common  Stock,  MO  Par  Value  (File  No.  7- 
5513) 
WCI  Holdings 
15.50%  Cum.  Exch.  Pfd.  Stock.  Common 
Stock,  $.01  Par  Value  (File  Na  7-5514) 
Crane  Company 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
5515) 
Lee  Pharmaceuticals 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
5516) 

These  securities  are  listed  and 
registered  on  one  or  more  otlier  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  5, 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  Bnds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  89-27063  Filed  11-16-89:  &45  am] 

WLUNO  CODE  B01(M)1-M 


[Rel.  No.  IC-17210;  811-;»080] 

Morgan  Keegan  Dally  Cash  Trust; 
Application  for  Deregistratlon 

November  9, 1989. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistratlon  under  the  Investment 

Company  Act  of  1940  (the  '1940  Act"). 

appucant:  Morgan  Keegan  Daily  Cash 

Trust  ("Apphcant"). 

REi.£VANT  1040  ACT  SECTION:  Section 

81  f). 

SUMMARY  OF  APPUCATtON:  Applicant 

seeks  an  order  declaring  that  it  has 


ceased  to  be  an  investment  company 
under  the  1940  Act. 

F1UNO  dates:  The  application  on  Form 
N-8F  was  filed  on  January  3, 1989  and 
an  amendment  thereto  on  fuly  10, 1989. 

HEARtNQ  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  7, 1989,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certicate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary, 
addresses:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC.  20549. 
Applicant,  Federal  Investors  Tower, 
Pittsburgh,  Pennsylvania  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Copeland.  Legal  Technician, 
(202)  272-3009,  or  Max  Benieffy,  Branch 
Chief,  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  RepresentatioDS 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  organized  under  the  laws  of 
the  Commonwealth  of  Massachusetts. 
On  July  28, 1980,  Applicant  filed  a 
Notification  of  Registration  pursuant  to 
section  8(b)  of  the  1940  Act.  On  that 
same  date.  Applicant  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  on  Form  N-lA  which  was  declared 
effective  December  8. 1980.  and  the 
'initial  public  offering  commenced  on 

December  9, 1980. 

2.  Proxy  materials  with  respect  to  a 
proposal  to  liquidate  Applicant  were 
distributed  to  shareholders  and  filed 
with  the  SEC  on  or  about  November  10, 
1988.  On  November  16. 1988,  Applicant's 
Board  of  Trustees  (the  'Trustees") 
approved  the  Plan  of  Liquidation 
("Plan")  of  Applicant. 

3.  At  a  special  meeting  of 
shareholders  held  on  December  23, 1988, 
the  shareholders  voted  to  approve  the 
Plan. 


4.  As  of  December  21, 1988,  Applicant 
had  84.723,351.17  shares  outstanding, 
with  a  iiet  asset  value  per  share  of  $1.00. 
On  or  before  December  28. 1988.  all 
shares  were  voluntarily  redeemed  by 
the  shareholders  at  their  net  asset  value. 
Applicant  was  liquidated  on  December 
28, 1988,  pursuant  to  its  Declaration  of 
Trust  and  applicable  state  law. 

5.  On  January  23, 1989  Applicant 
withdrew  its  Business  Certificate  from 
the  City  of  Boston.  Also,  on  January  24, 
1989,  Applicant  filed  a  Certificate  of 
Liquidation  with  the  Secretary  of  State 
of  Massachusetts.  These  filings  became 
effective  upon  the  filing  date. 

For  the  Conunission.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  89-27058  Filed  11-16-80;  8:45  amj 

MLUNQ  CODE  N10-01-M 


IRel.  No.  IC-17207;  812-7370] 

RGS  (AEGCO)  Funding  Corporation; 
Application 

November  9. 1989. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  tmder  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

appucant:  RGS  (AEGCO)  Funding 
Corporation. 

RELEVANT  1940  ACT  SECTION:  Exemption 
requested  under  section  6(c)  from  all 
provisions. 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  to  permit  it  to  assist  in 
the  financing  and  refinancing  of  certain 
property  through  leveraged  lease 
transactions  in  which  AEP  Generating 
Company  ("AEGCO  ")  mil  be  the  lessee. 
FIUNG  DATE:  The  application  was  filed 
on  August  3, 1989  and  amended  on 
November  8, 1989. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  5, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  die  SEC  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
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notificfltion  of  the  date  of  a  bearing  bjr 
writing  to  the  Secretary  of  ri»e  SEC. 
ADDRESSES:  Secretary.  SBC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  1209  Orange  Street 
Wilmington,  Delawwe  19801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022,  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
applicatioii;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  14aryland 
(301)  258-4300). 

Applicant's  RepresentatioBS 

1.  Applicant  is  a  Delaware 
corporation  and  aO  of  its  shares  of 
common  stock  are  owned  by  the 
Corporate  Trinity  Company  ("CTC).  a 
company  controlled  by  The  Corporate 
Trust  Company  ("CT").  There  is.  and  in 
the  future  will  be.  no  class  of  equity 
securities  of  Applicant  other  than  its 
common  stock.  AEGCO  is  a  wholly- 
owned  subsidiary  of  American  Electric 
Power  Company.  Inc.,  a  New  York 
corporation  and  registered  public  utility, 
holding  company  ("AEP"). 

2.  Applicant's  sole  purpose  is  to  assist 
the  Lessor  (as  defined  below)  in  the        ' 
financing  and  refinancing,  in  whole  or  in 
part  of  its  undivided  interest  in  Unit  No. 
2  ("Unit  2")  of  the  Rockport  Generating 
Station  ("Rockport  Plant")  acquired  in 
one  or  more  leveraged  lease 
transactions  ("Leveraged  Lease 
Transactions")  in  which  AEGCO  will  be 
the  lessee  (the  "Lessee").*  In  each 
Leveraged  Lease  Transaction,  the 
Lessee  will  sell  a  portion  of  its  50% 
undivided  ownership  interest  in  Unit  2 
to  Wilmington  Trust  Company  as  owner 
trustee  ("Owner  Trustee")  under  six 
grantor  trusts  (eadi  such  trust  being  for 
the  benefit  of  a  single  beneficiary  or 
•"Owner  Participant").  (Wilmington 
Trust  Company,  in  its  capacity  as  lessor 
in  the  Leveraged  Lease  Transaction,  is 
also  referred  to  as  "Lessor.")  The  Lessor 
will  lease  such  interest  back  to  the 
Lessee  pursuant  to  a  long-term  lease 
agreement  (each  such  agreement,  a 


■  ne  SBC  9««ted  orden  in  HoMiqB  Company 
Act  KfleaMNoa.  3S-24S72  [Apri]  25, 1989]  and  35- 
24»W  ( Jmre  22. 1969)  penmTtmg  the  sale  «nd 
leaseback  by  ABGCO  aad  IndMBa  Mickigaa  Powar 
Company  of  their  ret^ec^reSOKmdmded 
owaanhip  Merest  m  Unit  2.  The  SEC  alao  haa 
iMued  a  notice  in  Holding  Company  Act  Release 
No.  ■36-a««92  (Augoal  3. 1W9)  in  connection  vrilh  (he 
l<Mi8.«rM  <MI  fiaaacing. 


T.ease"!.  Eadi  Lessor  will  obtain  die 
funds  for  the  payment  of  the  purchaae 
price  of  the  mtdivided  interect  in  Unit  2 
in  part  from  an  equity  invesboent  to  be 
made  by  its  Owner  Participant  and  in 
part  from  non-recourse  loans  that  will 
be  evidenced  by  notes  of  socfa  Lessor 
("Lessor  Notes").  It  is  expected  that  the 
majority  of  the  a^regate  principal 
amount  of  the  loans  to  be  made  to  each 
Lessor  will  be  interim  loans  made  by  a 
syndicate  of  banks  ("Bank  Loans"),  and 
that  the  remainder  will  be  term  loans 
made  by  the  Applicant  w^ith  the 
proceeds  of  the  sale  of  several  series  of 
its  debt  securities  ("Lease  Bonds").  If 
the  Bank  Loans  are  not  refunded  in  full 
at  the  time  of  the  issuance  of  the  Lease 
Bonds,  no  bank  would  have  greater 
rights  under  the  Lease  Indentures  (as 
defined  below)  than  those  available  to 
the  holders  of  the  Lease  Bonds. 

3.  CTC  and  CT  have  entered  into  an 
agreement  with  AEGCO  under  which 
CTC  and  CT  hare  agreed  to  cause 
Apphcant  to  participate  in  one  or  more 
Leveraged  Lease  Transactions,  and 
AEGCO  has  agreed  to  indemnify  CTC 
and  CT  with  respect  to  such 
participation.  AEGCO  and  Indiana 
Michigan  Power  Company  ("I&M"),  each 
of  which  currently  owns  a  50% 
undivided  ownership  interest  in  the 
Rockport  Plant,  have  entered  into  an 
agreement  estabHshing  thdr  respective 
ri^its  and  obligations  as  owners  Cor  die 
oonstmction  arid  ownership  of  the 
Rockport  Plant  (the  "Owners' 
Agreen:>ent "),  an  agreement  ^K^viding 
for  die  operation  and  maintenance  <rf 
the  Rockport  Plant  (the  "Operating 
Agreement")  and  an  agreement 
providing  for  AEGCO  to  make  available 
to  I&M  all  of  the  power  and  associated 
energy  available  to  AEGCO  from  its 
undivided  interest  in  the  Rociq)ort  Plant 
(the  "Unit  Power  Agreement")  (these 
agreements  are  hereinafter  collectively 
referred  to  as  the  "Rockport  Plant 
Agreements").  Under  the  Rodcport  Plant 
Agreements.  I&M  is  autbcrized  to  act  as 
agent  for  AEGCO  in  connection  with, 
and  has  primary  responsibility  for  and 
control  over,  the  oonstruction,  operation 
and  maintenance  of  the  Rockport  Plant 
ABGCXD's  rights  under  the  Rockport 
Plant  Agreements  will  not  be  assigned 
to  the  Lessor.  Under  other  leveraged 
lease  fransactions,  such  agreements 
usually  are  assigned  to  the  lessor  and 
then  to  a  lease  indentore  trustee  at 
security  for  the  lessor  notes.  These 
assignntents  are  intended  to  assure  that 
a  capable  operator  i*  contractually 
obligated  to  operate  and  maintain  the 
plant  for  the  benefit  of  the  equity  and 
debt  imrestors.  in  this  instance,  these 
investxvs  demanded  an  operating 


agreement  withararet 
provisions  <or  their  benefit  dian  the 
present  Operating  Agreeaeot  between 
ABGCO  and  UM.  Tlius,  IftM  has 

entered  into  another  operating 
agreement  (the  "Unit  2  Opera^ng 
Agreement^  directly  with  the  Lessor 
which  wifl  become  effective  upon  die 
expiration  of  any  Lease.  The  Unit  2 
Operating  Agreement  will  be  assigned 
by  the  Lessor  to  die  Lease  Indenture 
Truatees  as  security  for  the  Lessor  Notes 
and  thus  will  ultimately  secure 
payments  on  the  Lease  Bonds. 

4.  The  AppHcanfs  obfigation  to 
participate  in  any  Leverage  Lease 
Transaction,  and  the  conditions  to  such 
participation,  are  set  forth  in  a 
participation  agreement  ("Participation 
Agreement").  Such  obligation  wUi  be 
limited  to  participating,  upon  the  request 
of  the  0%vner  Partidpant  in  such 
Leveraged  Lease  Transaction,  in:  (a)  The 
financing  of  the  Lessor's  purchase  of  aa 
undivided  interest  in  Unit  2  on  the 
closing  date  for  such  transactioo.  (b)  the 
refinancing  from  iixae  to  time  of  all  or  a 
portion  of  any  series  of  Lessor  Notes 
issued  by  sach  Lessor  (and  becaase  of 
their  "paas-throttgfa"  nature,  the  related 
Lease  Bonds),  and  (c)  the  financing  from 
time  to  time  of  such  Lessor's  share  of  (he 
cost  ai  ca|Htal  improvements  to  Unit  2.* 
In  each  case,  the  Applicant's 
participation  will  involve  issuing  one  or 
more  series  of  its  Lease  Bonds  and 
lending  the  proceeds  thereof  on  a  non- 
recourse basis  to  the  Lessor  in  exchange 
for  Lessor  Notes,  and  will  be  subject  to 
the  conditions  described  in  section 
I.A.11.  of  the  application  lo  assure 
proper  documentation  and  a  security 
interest  for  repayment  from  the  Lessor. 
Applicant  expects  that  the  Lessor  TtJotes 
wifl  be  offered  and  sold  raider 
circumstances  making  such  transactions 
exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933,  as  emended  (the  "Secnrities  Act^. 


*  Financing  tbe  cost  of  capital  improvementa  and 
lefnianciii^  of  the  Ijcnov  Noles  vn"  be  iiifreijtjeirt 
and  undertaken  ooly  in  cBcumstaiicfli  io  wiach  tke 
OawMT  PjMticipaat  ittermmn  il  woitU  be 
crnnnmirally  advaaUgeoiu  |0  tl>e  pailicipanU  to  do 
80.  Refinancing  decisions  would  be  based  on  factors 
similar  to  Ihose  considered  by  any  oMigar.  »d<*  a* 
the  level  of  paevailinB  maAM  intereat  rates.  Aaj  net 
savings  in  interest  mxftmm  m«ukl  aconte  on  a 
dollar-for-dollar  baais  <o  tiie  Leasee,  la  additioo. 
refinancing  would  occur  only  in  connectioo  with  (he 
refuiHfiJig  by  the  Ijessor  of  the  L.essoi  Notes 
e«Meacaig  tke  Bank  Loaas  or  *e  u'liiiiwuil  of  ate 
or  mmn  aenea  of  Lease  Boada.  Each  aenes  of  Lbmc 
Bonds  will  be  backed  by  Lessor  Notes  of  like 
aggregate  principal  amount,  interest  i 
re^aospliaD  asid  otlMT  tanaa  and  e 
Applicaal  oM  aol  beoUigatodte^air  tar«af 

pajr  mtA  casta  and  vtmM  aaeovar  ttiea  boa  Iha 

k^899c- 


f. 
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5.  Any  successor  Owner  Trustee  (and 
thus  any  Lessor)  will  be  required  to  be  a 
bank  or  trust  company  incorporated  and 
doing  business  within  the  United  States 
and  have  a  combined  capital  and 
«urplu8  of  at  least  $100,000,000.  Each  of 
the  Owner  Participants  purchasing 
beneficial  interests  in  the  grantor  trusts 
will  be  a  sophisticated  investor.  All  such 
beneficial  interests  have  been  offered 
and  will  be  sold  in  transactions  not 
involving  any  public  offering  within  the 
meaning  of  section  4(2)  of  the  Securities 
Act.  The  nature  and  availability  of  the 
tax  benefits  of  the  beneficial  interest  in 
a  grantor  trust,  the  large  investment 
required,  the  legal  and  regulatory 
framework  of  the  Leveraged  Lease 
Transactions  and  the  complex  financial 
analysis  required  assure  that  only 
sophisticated  institutional  investors  will 
be  potential  transferees  of  any  such 
beneficial  interest.  As  long  as  the  Lessor 
Notes  are  outstanding,  the  Applicant 
will  receive  assurances  from  each 
Lessor  and  its  Owner  Participant  that 
they  are  not  and  will  not  be  an 
investment  company  within  the  meaning 
of  Section  3(a]  of  the  1940  Act  or  are  and 
will  be  deemed  to  be  excluded  from  the 
definition  of  an  investment  company  by 
virtue  of  the  provisions  of  section  3(b)  or 
section  3(c)  of  the  1940  Act. 

6.  Each  Lease  wall  be  a  "net  lease" 
under  which  the  Lessee  will  be 
imconditionally  obligated  to  make  rental 
and  other  payments  sufficient  to  pay  the 
principal  of,  and  premium,  if  any,  and 
interest  on.  the  Lessor  Notes  issued  in 
connection  therewith,  without  any  right 
of  counterclaim,  setoff,  deduction  or 
defense  on  the  part  of  the  Lessee.'  The 
documentation  evidencing  each 
Leveraged  Lease  Transaction  (the 
'Transaction  Documents")  will  require 
that  each  series  of  Lessor  Notes  pledged 
as  security  for  the  Lease  Bonds  contain 
redemption  provisions  which  correlate 
to  the  redemption  provisions  of  the 
related  series  of  Lease  Bonds.  The 
Transaction  Documents  will  also  require 
that,  so  long  as  no  event  of  default  shall 
have  occurred  under  the  related  Lease, 
the  related  Lease  Indenture  Trustee  (as 
defined  below)  shall  not  take  or  cause  to 
be  taken  any  action  contrary  to  the 
Lessee's  rights  under  such  Lease, 
including  the  right  to  quiet  use, 
enjoyment  and  possession  of  the 
undivided  interest  in  Unit  2. 

7.  The  Lessor  Notes  of  each  Lessor 
will  be  issued  pursuant  to  separate  but 
substantially  identical  trust  indentures, 


*  As  Le«se«  under  a  net  lease.  AEGCO  will  be 
responiible  for  paying  all  taxes,  insurance 
premiums,  operating  and  maintenance  costs,  and  all 
other  similar  costs  associated  with  the  undivided 
interest  in  Unit  2. 


mortgage  and  security  agreements  with 
The  Connecticut  National  Bank  acting 
as  trustee  for  the  holders  of  the  Lessor 
Notes  issued  thereunder  (in  each  case,  a 
"Lease  Indenture"  with  a  "Lease 
Indenture  Trustee").  Pursuant  to  each 
Lease  Indenture,  the  Lessor  will  grant  to 
the  Lease  Indenture  Trustee  an 
assignment  of  basic  rent  and  certain 
other  payments  to  be  made  by  the 
Lessee  under  the  applicable  Lease  (the 
"Lease  Indenture  Estate").  All  Lessor 
Notes  issued  under  each  Lease 
Indenture  will  be  secured  equally  and 
ratably  by  a  lien  on  and  security  interest 
in  the  Lease  Identure  Estates.  Applicant 
will  not  participate  in  any  Leverage 
Lease  Transaction  unless  the  Lease 
Indenture  Estate  securing  the  Lessor 
Notes  includes  (a)  all  right,  title  and 
interest  in  and  to  such  Lessor's 
undivided  ownership  interest  in  Unit  2; 
(b)  substantially  all  of  such  Lessor's 
rights  under  the  Lease,  including  the 
right  to  receive  all  basic  rent  and  other 
amounts  payable  by  the  Lessee;  and  (c) 
such  Lessor's  rights  under  the  Unit  2 
Operating  Agreement  and  its  easements 
and  rights  to  certain  ancillary  services 
and  facilites  after  the  end  of  the  Lease 
term. 

8.  Apphcant  will  not  purchase  any 
Lessor  Note  unless  such  Lessor  Note 
and  all  other  Lessor  Notes,  if  any,  are 
issued  in  respect  of  leased  property 
having  an  aggregate  fair  market  sales 
value  (measured  at  the  time  such  leased 
property  was  first  financed  under  the 
Leases)  equal  at  least  to  110%  of  the 
original  principal  amount  of  such  Lessor 
Note  and  such  other  Lessor  Notes. 

9.  All  Lease  Bonds  will  be  issued 
under  a  single  collateral  trust  indentiu^ 
(the  "Collateral  Trust  Indenture")  to  be 
entered  into  by  the  Applicant  and  The 
Connecticut  National  Bank  as  trustee 
(the  "Collateral  Trust  Trustee").  For 
each  series  of  Lease  Bonds  there  will  be 
a  separate  supplemental  indenture  that 
will  establish  the  terms  of  those  Lease 
Bonds.  The  Applicant  will  pledge  to  the 
Collateral  Trust  Trustee,  as  security  for 
the  payment  of  the  principal  of,  and 
premium,  if  any,  and  interest  on  all 
Lease  Bonds,  all  Lessor  Notes  issued  to 
the  Applicant  for  the  equal  and  ratable 
benefit  of  the  holders  of  all  Lease  Bonds. 
Such  pledged  Lessor  Notes  will  be 
registered  in  the  name  of  the  Collateral 
Trust  Trustee  as  pledgee.  Each  such 
Lessor  Note,  in  tiim,  will  be  secured  by. 
among  other  things:  (i)  A  security 
interest  in  substantially  all  the  rights  of 
the  Lessor  under  the  related  Lease, 
including  the  right  of  the  Lessor  to 
receive  basic  rent  and  certain  other 
amounts  payable  by  Lessee  thereunder, 
and  (ii)  the  property  leased  under  the 


related  Lease.  The  Connecticut  National 
Bank  also  will  be  the  Lease  Indenture 
Trustee  under  each  Lease  Indenture  and 
the  trustee  under  a  collateral  trust 
indenture  to  be  entered  into  with  RGS 
(I&M)  Funding  Corporation  in  a 
transaction  similar  to  the  one  described 
in  this  notice  involving  I&M,  another 
subsidiary  of  AEP.  However,  The 
Connecticut  National  Bank  is  not 
affiliated  with  any  of  the  Lessors  and  is 
not  a  trustee  under  any  indenture  to 
which  AEP  or  its  subsidiaries  is  a  party. 
Applicant  believes  that  The  Connecticut 
National  Bank's  position  as  trustee 
under  both  the  Lease  Indentures  and  the 
Collateral  Trust  Indentures  is  permitted 
by  the  Trust  Indenture  Act  of  1939,  as 
amended  (the  "Trust  Indenture  Act"). 

10.  The  various  series  of  Lease  Bonds 
will  have  terms  that  may  differ  as  to 
maturity  dates,  interest  rates,  sinkiiig 
fund  obligations,  provisions  for 
redemption  and  other  matters.  The 
interest  rates,  maturities  and  principal 
amounts  and  other  terms  of  each  series 
of  Lease  Bonds  issued  from  time  to  time 
will  be  determined  by  reference  to 
prevailing  market  conditions.  Until  any 
funds  received  by  the  Collateral  Trust 
Trustee  for  the  redemption  of  any  Lease 
Bonds  are  required  to  be  so  applied,  the 
Collateral  Trust  Trustee  may,  and  at  the 
request  of  Applicant  shall,  invest  such 
funds  in  certain  investments  ("Permitted 
Investments,"  as  defined  in  condition  6 
below)  matiiring  at  such  times  as  are 
required  to  redeem  such  Lease  Bonds  on 
the  date  or  dates  specified  therefor. 
However,  the  cash  required  to  service 
the  Applicant's  obligations  under  the 
Lease  Bonds  will  never  be  greater  than 
the  cash  that  the  Applicant  is  entitled  to 
receive  in  respect  of  the  Lessor  Notes. 

11.  The  initial  issuance  of  Lease  Bonds 
is  expected  to  be  through  a  private 
placement  of  one  or  more  Series  of 
Lease  Bonds  having  amaximum 
aggregate  principal  amount  of  $400 
million.  Although  AEGCO  will  not  be 
the  actual  obligor  or  guarantor  in 
respect  of  the  Lease  Bonds  of  any  series, 
under  the  analysis  customarily  applied 
in  leveraged  lease  transactions,  AEGCO 
will  be  considered  the  issuer  of  the 
Lease  Bonds  of  any  series  issued  in 
respect  of  a  Lease  to  which  it  is  a  party 
under  the  Securities  Act  and  the  obligor 
under  the  Trust  Indenture  Act.  If  the 
registration  requirements  of  the 
Securities  Act  are  applicable  to  an 
issuance  of  Lease  Bonds,  AEGCO  will 
file  a  registration  statement  under  the 
Securities  Act  covering  such  Lease 
Bonds  and  the  Collateral  Trust 
Indenture  will  be  qualified  under  the 
Trust  Indenture  Act.  Any  registration 
statement  filed  under  the  Securities  Act 
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relating  to  the  Lease  Bonds  will  name 
AEGCO  as  the  registrant  thereof  and 
will  be  signed  on  behalf  of  AEGCO  by 
its  officers  and  directors  as  required  by 
the  Securities  Act  and  the  rules  and 
regulations  thereunder.  Accordingly,  the 
provisions  of  section  11  of  the  Securities 
Act  will  apply  to  AEGCO.  Subsequent 
Lease  Bonds  may  also  be  issued  in 
private  placement  pursuant  to  section  4 
(2)  of  the  Securities  Act.  in  underwritten 
public  offerings,  and,  possibly,  in 
distributions  exempt  from  registration 
because  they  will  come  to  rest  outside 
the  United  States.  In  the  case  of  any 
offering  of  Lease  Bonds  outside  the 
United  States,  the  Applicant  will  obtain 
an  opinion  of  United  States  counsel  that 
registration  under  the  Securities  Act  is 
not  required  and  will  enter  into 
agreements  and  follow  procedures 
reasonably  designed  to  prevent  such 
Lease  Bonds  from  being  offered  or  sold 
in  the  United  States  or  to  United  States 
persons  (except  as  United  States 
counsel  may  then  advise  is  permissibje). 

12.  The  collateral  Trust  Trustee  will 
be  required,  upon  the  occurrence  of  any 
default  under  any  Lease  Indenture  or  of 
any  event  of  default,  event  of  loss,  or 
deemed  loss  event  under  the  Lease  of 
which  the  Collateral  Trust  Trustee  has 
actual  "knowledge,  to  give  notice  thereof 
in  accordance  with  the  provisions  of  the 
Collateral  Trust  Indenture  to  all  holders 
of  Lease  Bonds.  Upon  the  occurrence  of 
any  such  event,  any  holder  of  a  Lease 
Bond  may  at  any  time  request  the 
Collateral  Trust  Trustee  to  direct,  or  to 
participate  in  the  direction  of,  any 
action  under  such  Lease  indenture  to  the 
extent  allowed.  Upon  receiving  any 
directions  from  holders  of  Lease  Bonds, 
the  Collateral  Trust  Trustee  will  be 
required  to  report  to  the  Lease  Indenture 
Trustee  the  principal  amount  of  the 
pledged  Lessor  Notes  which  is  opposed 
to,  in  favor  of,  or  is  taking  no  position 
with  respect  to  any  action  or  vote.  The 
principal  amount  of  the  pledged  Lessor 
Notes  will  be  voted  in  proportion  to  the 
principal  amount  of  Lease  Bonds  taking 
or  abstaining  from  faking  corresponding 
positions.  The  Lease  Indenture  Trustee 
will  be  required  to  follow  the  directions 
of  the  holders  of  a  majority  in  principal 
amount  of  the  Lessor  Notes  outstanding 
which,  in  the  case  of  each  Lease 
Indenture  under  which  pledged  Lessor 
Notes  are  issued,  will  mean  the  holders 
of  a  majority  in  aggregate  principal 
amount  of  the  Lease  Bonds  then 
outstanding  acting  through  the 
Collateral  Trust  Trustee.  By  virtue  of 
this  passthrough  voting  mechanism,  the 
rights  and  remedies  provided  under 
each  Lease  Indenture  to  the  holders  of 
Lessor  Notes,  acting  through  their 


fiduciary,  the  Lease  Indenture  Trustee, 
will  be  exercisable  directly  by  the 
holders  of  the  Lease  Bonds  acting 
through  their  fiduciary,  the  Collateral 
Trust  Trustee.  In  the  event  that  the 
Collateral  Trust  Trustee  does  not 
receive  directions  from  holders  of  Lease 
Bonds  as  described  above,  the 
Collateral  Trust  Trustee  will  be  required 
to  use  the  same  degree  of  care  and  skill 
in  its  exercise,  as  a  prudent  man  would 
exercise  or  use  under  the  circumstances 
in  the  conduct  of  his  own  affairs. 
Similarly,  if  the  Lease  Indenture  Trustee 
has  not  received  a  directive  within  a 
stated  period  of  time,  it  also  will  be 
required  to  act  as  a  prudent  man  would 
in  the  case  of  his  own  property. 

13.  Accordingly,  if  AEGCO  were  to 
default  under  the  Leases  in  the  payment 
of  that  portion  of  the  rent  required  to 
pay  amounts  then  due  and  payable  in 
respect  of  the  Lessor  Notes  pledged  to 
the  Collateral  Trust  Trustee,  the  Lease 
Indenture  Trustees  would  have  the  right, 
and.  upon  the  receipt  of  a  directive 
given  by  the  holders  of  a  majority  in 
principal  amount  of  the  pledged  Lessor 
Notes  under  each  Lease  Indenture 
would  be  required,  to  declare  all 
pledged  Lessor  Notes  immediately  due 
and  payable  and  to  exercise 
concurrently  with  the  Lessors  any 
remedies  available  to  them  under  the 
Lease  and  the  remedies  available  under 
the  Lease  Indentures.  Such  remedies 
would  include  the  right  to  demand  after 
a  specified  grace  period  that  the  Lessee 
pay  all  unpaid  basic  rent  plus  a 
stipulated  amount  which,  in  all  cases, 
will  be  sufficient  to  pay  the  principal  of, 
and  premium,  if  any,  and  interest  on,  all 
Lessor  Notes.  The  holders  of  the  Lease 
Bonds  would  therefore  have  access 
under  the  Collateral  Trust  Indenture  and 
the  Lease  Indentures  to  the  credit  of  the 
Lessee  and  would  be  entitled  to  realize 
on  their  collateral  up  to  the  aggregate 
unpaid  amont  of  such  Lessor  Notes,  free 
of  any  rights  of  the  Lessee  or  any 
creditor  thereof. 

Applicant's  Legal  Conclusions 

1.  Applicant's  requested  exemption 
from  Section  6(c)  of  the  1940  Act  is 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  for  the  following  reasons. 
The  activities  of  the  Applicant  are 
essentially  those  of  a  special  purpose 
finance  company.  Leveraged  leases  are 
designed  to  provide  business,  financial 
and  other  benefits  to  the  lessees,  lessors 
and  lenders  involved.  Such  transactions 
provide  companies  such  as  AEGCO  with 
a  financially  favorable  method  of 
acquiring  the  use  of  capital  assets 


necessary  to  conduct  their  businesses. 
Until  relatively  recently,  parties  to 
leveraged  lease  transactions  were  faced 
with  a  limited  source  of  debt  financing. 
Such  financing  had  been  available 
almost  exclusively  from  the  institutional 
private  placement  market. 
Consequently,  lessees,  whose  rental 
payments  must  be  sufficient  to  service 
the  debt  incurred  by  their  lessors,  were 
generally  confined  to  the  terms  offered 
by  the  institutional  private  placement 
market.  The  proposed  issuance  of  the 
Applicant's  Lease  Bonds  would  provide 
a  convenient  mechanism  for  AEGCO  to 
obtain  the  benefits  of  access  to  public  as 
well  as  other  segments  of  the  debt 
capital  markets  in  a  manner  similar  to 
that  afforded  to  other  similarly  situated 
lessees. 

2.  The  Applicant's  Lease  Bonds  will 
not  be  guaranteed  by  AEGCO  or  its 
affiliates.  However,  because  of  the 
unconditional  obligations  of  AEGCO 
under  the  Leases,  in  conjunction  with 
the  remedies  under  the  Lease  Indentures 
and  the  Collateral  Trust  Indenture,  the 
purchasers  of  the  Lease  Bonds  will  have 
access  to  the  credit  of  AEGCO.  As  the 
assignee  of  rentals  and  other  payments 
unde^lhe  related  Leases  as  security  for 
payment  of  the  Lessor  Notes,  the  Lease 
Indenture  Trustees  directly  will  be 
entitled  to  exercise,  subject  to  the 
provisions  of  the  Lease  Indentures,  on 
behalf  of  and  for  the  benefit  of  the  Lease 
Bondholders,  all  of  the  rights  and 
remedies  against  AEGCO  provided  in 
the  Leases.  The  exercise  of  such  rights 
and  remedies  will  occur  at  the  direction 
of  Lease  Bondholders  through  the 
Collateral  Trust  Trustee's  instruction  to 
the  related  Lease  Indenture  Trustees. 
The  Lease  Bondholders  would  therefore 
have  access  to  the  credit  of  the  Lessee 
and  would  be  entitled  to  realize  on  their 
collateral  (primarily  the  Lessor  Notes 
pledged  to  the  Collateral  Trust  Trustee) 
up  to  the  aggregate  unpaid  amount  of 
such  Lessor  Notes  free  of  any  rights  of 
the  Lessee  or  any  creditor  thereof. 

Applicant's  Conditions 

If  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
conditions: 

1.  In  the  future,  all  outstanding  shares  of 
Applicant's  cominon  stock  will  be  owned  by 
CTC  or  CT  or  a  successor  to,  or  assignee  of. 
CTC  or  CT  performing  similar  functions,  and 
there  will  be  no  pubic  offering  of  the  common 
stock  or  of  any  other  equity  security  of 
Applicant. 

2.  Applicant's  sole  purpose  is  and  will  be 
limited  to  operating  as  a  "pass-through" 
vehicle  for  the  financing  and  refmancing  of 
the  several  undivided  ownership  interests  in 
Unit  2  to  be  purchased  by  the  Lessors. 
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3.  The  Lease  Indenture  E«Ute  Becxiring  the 
Lessor  Notes  will  include  (i]  all  right  title  and 
interest  in  and  to  such  Lessor's  undivided 
ownership  interest  in  Unit  2:  (ii)  substantially 
all  of  such  Lessor's  rights  under  the  Lease  to 
which  it  Is  a  party,  including  the  right  to 
receive  all  basic  rent  and  ceriain  other 
amounts  payable  by  the  Lessee  thereunder, 
and  (iii]  such  Lessor's  rights  under  the  Unit  2 
Operating  Agreement  and  Its  easements  and 
rights  to  certain  ancillary  services  and 
facilities  in  respect  of  such  undivided  interest 
in  Unit  2  after  the  end  of  the  Lease  term. 

4.  Payments  of  the  principal  of.  and 
premium,  if  any.  and  interest  on.  the  Lessor 
Notes  issued  to  the  Applicant  will  be  due  in 
such  amounts  and  at  such  times  as  will  be 
sufficient  to  pay  the  principal  of,  and 
premitmi.  if  any,  and  interest  on,  the  Lease 
Bonds  on  the  scheduled  payment  dates 
therefor,  including  sinking  fund  payment 
dates. 

5.  AECCO.  in  its  capacity  as  Lessee  under 
each  Lease,  will  covenant  that:  (i)  It  will  not 
directly  or  indirectly,  create,  incur,  assume  or 
permit  to  exist  any  lien  or  other  encumbrance 
on  or  with  respect  to  the  Leased  Property,  the 
Lessor's  title  thereto,  or  any  interest  of  the 
Lessor  therein,  except  certain  "permitted 
liens '  listed  in  Section  IV  of  the  application, 
and  (ii)  it  will  promptly  at  its  own  expense 
take  such  action  as  may  be  necessary  duly  to 
discharge  any  such  lien,  except  permitted 
liens. 

6.  Applicant  will  not  invest,  reinvest  in, 
own.  hold  or  trade  securities  other  than 
Lessor  Notes  and  Permitted  Investments,  the 
latter  such  term  being  limited  under  the 
Transaction  Oocuraents  to  securities  having  a 
maturity  of  90  days  or  less  that  are:  (i)  direct 
obligations  of  the  United  States  of  America; 
(ii)  obligations  fully  guaranteed  by  the  United 
States  of  America:  (iii)  certiScates  of  deposit 
issued  by  commercial  banks  under  the  laws 
of  the  United  States  of  America  or  of  any 
political  subdivision  thereof  having  a 
combined  capital  and  surplus  of  at  least 
$500,000,000  and  having  long-term  unsecured 
debt  securities  then  rated  at  the  rabng 
assigned  to  the  Lease  Bonds  by  Standard  A 
Poor's  Corporation  or  Moody's  Investors 
Service,  Ina  or  at  a  higher  rating  (but  no  more 
than  $10,000,000  in  principal  amount  from  any 
one  bank):  or  (iv)  open  market  commercial 
paper  of  any  corporation  incorporated  or 
doing  business  under  the  laws  of  the  United 
States  of  America  or  of  any  political 
subdivision  thereof  having  a  rating  assigned 
by  Standard  &  Poor's  Corporation  or  Moody's 
Investors  Service,  Inc.  equal  to  the  highest 
rating  assigned  by  such  organization  to 
commercial  paper  (but  not  more  than 
$12,000,000  in  principal  amount  at  any  given 
time  from  any  one  company). 

7.  At  least  85%  of  the  proceeds  received  by 
Applicant  from  the  sale  of  the  Lease  Bonds 
will  be  used  to  finance  or  refinaiu:e  the 
undivided  interests  in  Unit  2  as  soon  as 
practicable  but  in  no  event  later  than  six 
months  after  Applicant's  receipt  thereof. 


For  the  Commission,  by  the  Divisioo  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  80-27060  Filed  11-16-89;  8:46  am) 
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APPUCANT.  RGS  (I&M)  Funding 

Corporatioa 

RELEVANT  1940  ACT  SECTION:  Exetnption 

requested  under  section  6(c)  from  all 

provisions. 

SUMMARY  OF  APPUCATION:  Applicant 

seeks  an  order  to  permit  it  to  assist  in 

the  financing  and  refinancing  of  certain 

property  through  leveraged  lease 

transactions  in  which  Indiana  Michigan 

Power  Company  ("I&M")  will  be  the 

leasee. 

FlUNQ  date:  The  application  was  filed 

on  August  3, 1989  and  amended  on 

November  a,  1988. 

HEARtNO  OR  NOTIFICATION  OF  HCAMNO: 

If  no  healing  is  ordered,  the  appbcation 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
December  5. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC.  . 
ADDRESS:  Secretary,  SEC,  450  5th  Street. 
NW..  Washington.  DC  20549.  Applicant. 
1209  Orange  Street.  Wilmington. 
Delaware  19801. 
FOR  FURTHER  INFORMATION  CONTACT. 

Barbara  Chretien-Dar.  Staff  Attorney,  at 
(202)  272-3022,  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 


Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  25fr-4300). 

Applicant's  Representations 

1.  Applicant  is  a  Delaware 
corporation  and  ail  of  its  shares  of 
common  stock  are  owned  by  Corporate 
Trinity  Company  ("CTC").  a  company 
controlled  by  the  Corporate  Trust 
Company  ("CTC").  There  is,  and  in  the 
future  will  be,  no  class  of  equity 
securities  of  Applicant  other  than  its 
common  stock.  I&M  is  a  wholly-owned 
subsidiary  of  American  Electric  Power 
Company.  Inc.,  a  New  York  coproation 
and  registered  public  utility  holding 
company  ("AEP"). 

2.  Applicant's  sole  purpose  is  to  assist 
the  Lessor  (as  defined  below)  in  the 
financing  and  refinancing,  in  whole  or  in 
part,  of  its  undivided  interest  in  Unit  No. 
2  ("Unit  2")  of  the  Rockport  Generating 
Station  ("Rockport  Plant")  acquired  in 
one  or  more  leveraged  lease 
transactions  ("Leveraged  Lease 
Transactions")  in  which  I&M  will  be  the 
leasee  (the  "Lessee").'  In  each 
Leveraged  Lease  Transaction,  the 
Lessee  will  sell  a  portion  of  its  50% 
undivided  ownership  interest  in  Unit  2 
to  Wilmington  Trust  Company  as  owner 
trustee  ("Owner  Trustee")  under  six 
grantor  trusts  (each  such  trust  being  for 
the  benefit  of  a  single  beneficiary  or 
"Owner  Participant").  (Wilmington 
Trust  Company,  in  its  capacity  as  lessor 
in  the  Leveraged  Lease  Transaction,  is 
also  referred  to  as  "Lessor.")  The  Lessor 
will  lease  such  interest  back  to  the 
Lessee  pursuant  to  a  long-term  lease 
agreement  (each  such  agreement,  a 
"Lease").  Each  Lessor  will  obtain  the 
funds  for  the  payment  of  the  purchase 
price  of  the  undivided  interest  in  Unit  2 
in  part  from  an  equity  investment  to  be 
made  by  its  Owner  Participant  and  in 
part  from  non-recourse  loans  that  will 
be  evidenced  by  notes  of  such  Lessor 
("Lessor  Notes").  It  is  expected  that  the 
majority  of  the  aggregate  principal 
amount  of  the  loans  to  be  made  to  each 
Lessor  will  be  interim  loans  made  by  a 
syndicate  of  banks  ("Bank  Loans"),  and 
that  the  remainder  will  be  term  loans 
made  by  the  Applicant  with  the 
proceeds  of  the  sale  of  several  series  of 
its  debt  securities  ("Lease  Bonds"),  If 
the  Bank  Loans  are  not  refunded  in  full 


'  The  SEC  granted  orders  in  Holding  Company 
Act  Release  Nos.  35-24*72  (April  25. 1988)  and  35- 
24910  dune  22. 1909)  permitting  the  sale  and 
leaseback  by  AEP  Generating  Company  and  IkM  of 
their  respective  50%  undivided  ov»nership  interett  in 
Unit  2.  The  SEC  also  has  issued  a  notice  in  Holding 
Company  Act  Release  No.  35-24932  (August  3. 1989) 
in  connection  with  the  tong-term  debt  financfaig. 
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at  the  time  of  the  issuance  of  the  Lease 
Bonds,  no  bank  would  have  greater 
rights  under  the  Lease  Indentures  (as 
defined  below]  than  those  avaialble  to 
the  holders  of  the  Lease  Bonds. 

3.  CTC  and  CT  have  entered  into  an 
agreement  with  I&M  under  which  CTC 
and  CT  have  agreed  to  cause  Applicant 
to  participate  in  one  or  more  Leveraged 
Lease  Transactions,  and  I&M  has  agreed 
to  indemnify  CTC  and  CT  with  respect 
to  such  participation.  AEP  Generating 
Company  ( 'AEGCO  ")  and  I&M.  each  of 
which  currendy  owns  a  50%  undivided 
ownership  interest  in  the  Rockport 
Plant,  have  entered  into  an  agreement 
establishing  their  respective  rights  and 
obligations  as  owners  for  the 
construction  and  ownership  of  the 
Rockport  Plant  (the  "Owners' 
Agreement"),  an  agreement  providing 
for  the  operation  and  maintenance  of 
the  Rockport  Plant  (the  "Operating 
Agreement")  and  an  agreement 
providing  for  AEGCO  to  make  available 
to  I&M  all  of  the  power  and  associated 
energy  avaialble  to  AEGCO  from  its 
undivided  Interest  in  the  Rockport  Plant 
(the  "Unit  Power  Agreement")  (these 
agreements  are  hereinafter  collectively 
referred  to  as  the  "Rockport  Plant 
Agreements").  Under  the  Rockport  Plant 
Agreements,  I&M  is  authorized  to  act  as 
agent  for  AEGCO  in  connection  with, 
and  has  primary  responsibility  for  and 
control  over,  the  construction,  operation 
and  maintenance  of  the  Rockport  Plant. 
I&M's  rights  under  the  Rockport  Plant 
Agreements  will  not  be  assigned  to  the 
Lessor.  Under  other  leveraged  lease 
transactions,  such  agreements  usually 
are  assigned  to  the  lessor  and  then  to  a 
lease  indenture  trustee  as  security  for 
the  lessor  notes.  These  assignments  are 
intended  to  assure  that  a  capable 
operator  is  contractually  obligated  to 
operate  and  maintain  the  plant  for  the 
benefit  of  the  equity  and  debt  investors. 
In  this  instance,  these  investors 
demanded  an  operating  agreement  with 
more  extensive  provisions  for  their 
benefit  than  the  present  Operating 
Agreement  between  AEGCO  and  I&M. 
Thus.  I&M  has  entered  into  another 
operating  agreement  (the  "Unit  2 
Operating  Agreement")  directly  with  the 
Lessor  which  will  become  effective  upon 
the  expiration  of  any  Lease.  The  Unit  2 
Operating  Agreement  will  be  assigned 
by  the  Lessor  to  the  Lease  Indenture 
Trustees  as  seucrity  for  the  Lessor  Notes 
and  thus  will  ultimately  secure 
payments  on  the  Lease  Bonds. 

4.  The  Applicant's  obligation  to 
participate  in  any  Leverage  Lease 
Transaction,  and  the  conditions  to  such 
participation,  are  set  forth  in  a 
participation  agreement  ("Participation 


Agreement").  Such  obligation  will  be 
limited  to  participating,  upon  the  request 
of  the  Owner  Participant  in  such 
Leveraged  Lease  Transaction,  in:  (a)  The 
financing  of  the  Lessor's  purchase  of  an 
undivided  interest  in  Unit  2  on  the 
closing  date  for  such  transaction,  (b)  the 
refinancing  from  time  to  time  of  all  of  a 
portion  of  any  series  of  Lessor  Notes 
issued  by  such  Lessor  (and  because  of 
their  "pass-through"  natiu-e,  the  related 
Lease  Bonds),  and  (c)  the  financing  from 
time  to  time  of  such  Lessor's  share  of  the 
cost  of  capital  improvements  to  Unit  2.* 
In  each  such  case,  the  Applicant's 
participation  will  involve  issuing  one  or 
more  series  of  its  Lease  Bonds  and 
lending  the  proceeds  thereof  on  a  non- 
recourse basis  to  the  Lessor  in  exchange 
for  Lessor  Notes,  and  will  be  subject  to 
the  conditions  described  in  section 
I.A.11.  of  the  application  to  assure 
proper  documentation  and  a  security 
interest  for  repayment  from  the  Lessor, 
Applicant  expects  that  the  Lessor  Notes 
will  be  offered  and  sold  under 
circimistances  making  such  transactions 
exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933,  as  amended  (the  "Securities  Act"). 
5.  Any  successor  Owner  Trustee  (and 
thus  any  Lessor)  will  be  required  to  be  a 
bank  or  trust  company  incorporated  and 
doing  business  within  the  United  States 
and  have  a  combined  capital  and 
surplus  of  at  least  $100,000,000.  Each  of 
the  Owner  Participants  purchasing 
beneficial  interests  in  the  grantor  trusts 
will  be  a  sophisticated  investor.  All  such 
beneficial  interests  have  been  offered 
and  will  be  sold  in  transactions  not 
involving  any  public  offering  within  the 
meaning  of  section  4(2)  of  the  Securities 
Act.  The  nature  and  availabihty  of  the 
tax  benefits  of  the  beneficial  interest  in 
a  grantor  trust,  the  large  investment 
required,  the  legal  and  regulatory 
framework  cf  the  Leveraged  Lease 
Transactions  and  the  complex  financial 
analysis  required  assure  that  only 


'  Financing  the  cost  of  capital  improvements  and 
refinancing  of  the  Lessor  Notes  will  be  infrequent 
and  undertaken  only  in  circumstances  in  which  the 
Owner  Participant  determines  it  would  be 
economically  advantageous  to  the  participants  to  do 
so.  Refinancing  decisions  would  be  based  on  factors 
similar  to  those  considered  by  any  obligor,  such  as 
the  level  of  prevailing  market  interest  rates.  Any  net 
savings  in  interest  expense  would  accrue  on  a 
dollar-for^doUar  basis  to  the  Lessee.  In  addition, 
refinancing  would  ocair  only  in  connection  with  the 
refunding  by  the  Lessor  of  the  Lessor  Notes 
evidencing  the  Bank  Loans  or  the  retirement  of  one 
or  more  series  of  Lease  Bonds.  Each  series  of  Lease 
Bonds  will  be  backed  by  Lessor  Notes  of  like 
aggregate  principal  amount,  interest  rate, 
redemption  and  other  terms  and  conditions. 
Applicant  will  not  be  obligated  to  pay  for  any 
refinancing  costs.  The  Lessor  initially  is  expected  to 
pay  such  costs  and  would  recover  them  from  the 
Lessee. 


sophisticated  institutional  investors  will 
be  potential  transferees  of  any  such 
beneficial  interest.  As  long  as  the  Lessor 
Notes  are  outstanding,  the  Applicant 
will  receive  assurances  from  each 
Lessor  and  its  Owner  Participant  that 
they  are  not  and  will  not  be  an 
investment  company  within  the  meaning 
of  section  3(a)  of  the  1940  Act  or  are  and 
will  be  deemed  to  be  excluded  from  the 
definition  of  an  investment  company  by 
virtue  of  the  provisions  of  section  3(b)  or 
section  3(c]  of  the  1940  Act. 

6.  Each  Lease  will  be  a  "net  lease" 
under  which  the  Lessee  will  be 
imconditionally  obligated  to  make  rental 
and  other  pajmients  sufficient  to  pay  the 
principal  of,  and  premiimi,  if  any,  and 
interest  on,  the  Lessor  Notes  issued  in 
connection  therewith,  without  any  right 
of  coimterclaim,  setoff,  deduction  or 
defense  on  the  part  of  the  Lessee.'  The 
doctmientation  evidencing  each 
Leveraged  Lease  Transaction  (the 
"Transaction  Documents")  will  require 
that  each  series  of  Lessor  Notes  pledged 
as  security  for  the  Lease  Bonds  contain 
redemption  provisions  which  correlate 
to  the  redemption  provisions  of  the 
related  series  of  Lease  Bonds.  The 
Transaction  Documents  will  also  require 
that,  so  long  as  no  event  of  default  shall 
have  occurred  under  the  related  Lease, 
the  related  Lease  Indenture  Trustee  (as 
defined  below)  shall  not  take  or  cause  to 
be  taken  any  action  contrary  to  the 
Lessee's  rights  imder  such  Lease, 
including  the  right  to  quiet  use, 
enjoyment  and  possession  of  the 
undivided  interest  in  Unit  2. 

7.  The  Lessor  Notes  of  each  Lessor 
will  be  issued  pursuant  to  separate  but 
substantially  identical  trust  indentures, 
mortgage  and  security  agreements  with 
The  Connecticut  National  Bank  acting 
as  trustee  for  the  holders  of  the  Lessor 
Notes  issued  thereimder  (in  each  case,  a 
"Lease  Indenture"  with  a  "Lease 
Indenture  Trustee").  Pursuant  to  each 
Lease  Indenture,  the  Lessor  will  grant  to 
the  Lease  Indenture  Trustee  an 
assignment  of  basic  rent  and  certain 
other  payments  to  be  made  by  the 
Lessee  under  the  applicable  Lease  (the 
"Lease  Indenture  Estate").  All  Lessor 
Notes  issued  imder  each  Lease 
Indenture  will  be  secured  equally  and 
ratably  by  a  Uen  on  and  security  interest 
in  the  Lease  Indenture  Estates. 
AppUcant  will  not  participate  in  any 
Leverage  Lease  Transaction  unless  the 
Lease  Indenture  Estate  securing  the 


*  As  Lessee  under  a  net  lease,  IftM  wiU  be 
responsible  for  paying  all  taxes,  insurance 
premiums,  operating  and  maintenance  costs,  and  all 
other  similar  costs  associated  with  the  undivided 
interest  in  Unit  2. 
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Lessor  Notes  Includes:  (a)  All  right,  title 
and  interest  in  and  to  such  Lessor's 
undivided  ownership  interest  in  Unit  2; 
(b]  substantially  all  of  such  Lessor's 
rights  under  the  Lease,  including  the 
right  to  receive  all  basic  rent  and  other 
amounts  payable  by  the  Lessee;  and  (c) 
such  Lessor's  rights  under  the  Unit  2 
Operating  Agreement  and  its  easements 
and  rights  to  certain  ancillary  services 
and  facilities  after  the  end  of  the  Lease 
term. 

8.  Applicant  will  not  purchase  any 
Lessor  Note  unless  such  Lessor  Note 
and  all  other  Lessor  Notes,  if  any.  are 
issued  in  respect  of  leased  property 
having  an  aggregate  fair  market  sales 
value  (measured  at  the  time  such  leased 
property  was  first  financed  under  the 
Leases)  equal  at  least  to  100%  of  the 
original  principal  amount  of  such  Lessor 
Note  and  such  other  Lessor  Notes. 

9.  All  Lease  Bonds  will  be  issued 
imder  a  single  collateral  trust  indenture 
(the  "Collateral  Trust  Indenture")  to  be 
entered  info  by  the  Applicant  and  The 
Connecticut  National  Bank  as  trustee 
(the  "Collateral  Trust  Trustee").  For 
each  series  of  Lease  Bonds  there  will  be 
a  separate  supplemental  indenture  that 
will  estabhsh  the  terms  of  those  Lease 
Bonds.  The  Applicant  will  pledge  to  the 
Collateral  Trust  Trustee,  as  security  for 
the  payment  of  the  principal  of,  and 
premium,  if  any,  and  interest  on  all 
Lease  Bonds,  all  Lessor  Notes  issued  to 
the  Applicant  for  the  equal  and  ratable 
benefit  of  the  holders  of  all  Lease  Bonds. 
Such  pledged  Lessor  Notes  will  be 
registered  in  the  name  of  the  Collateral 
Trust  Trustee  as  pledgee.  Each  such 
Lessor  Note,  in  turn,  will  be  secured  by, 
among  other  things:  (i)  A  security 
interest  in  substantially  all  the  rights  of 
the  Lessor  under  the  related  Lease, 
including  the  right  of  the  Lessor  to 
receive  basic  rent  and  certain  other 
amounts  payable  by  Lessee  thereunder, 
and  (ii)  the  property  leased  under  the 
related  Lease.  The  Connecticut  National 
Bank  also  will  be  the  Lease  Indenture 
Trustee  under  each  Lease  Indenture  and 
the  tnutee  under  a  collateral  trust 
indenture  to  be  entered  into  with  RGS 
(AEGCO)  Funding  Corporation  in  a 
transaction  similar  to  the  one  described 
in  this  notice  involving  AEGCO,  another 
subsidiary  of  AEP.  However,  The 
Connecticut  National  Bank  is  not 
affiliated  with  any  of  the  Lessors  and  is 
not  a  trustee  under  any  indenture  to 
which  AEP  or  its  subsidiaries  is  a  party. 
Applicant  believes  that  The  Connecticut 
National  Bank's  position  as  trustee 
under  both  the  Lease  Indentures  and  the 
Collateral  Trust  Indentiues  is  permitted 

>y  the  Trust  Indenture  Act  of  1939,  as 
amended  (the  Trust  Indenture  Act"). 


10.  The  various  series  of  Lease  Bonds 
will  have  terms  that  may  differ  as  to 
maturity  dates,  interest  rates,  sinking 
fund  obligations,  provisions  for 
redemption  and  other  matters.  The 
interest  rates,  maturities  and  principal 
amounts  and  other  terms  of  each  series 
of  Lease  Bonds  issued  from  time  to  time 
will  be  determined  by  reference  to 
prevailing  market  conditions.  Until  any 
funds  received  by  the  Collateral  Trust 
Trustee  for  the  redemption  of  any  Lease 
Bonds  are  required  to  be  so  applied,  the 
Collateral  Trust  Trustee  may,  and  at  the 
request  of  Applicant  shall,  invest  such 
funds  in  certain  investments  ("Permitted 
Investments,"  as  defined  in  condition  6 
below)  maturing  at  such  times  as  are 
required  to  redeem  such  Lease  Bonds  on 
the  date  or  dates  specified  therefor. 
However,  the  cash  required  to  service 
the  Applicant's  obligations  under  the 
Lease  Bonds  will  never  be  greater  than 
the  cash  that  the  Applicant  is  entitled  to 
receive  in  respect  of  the  Lessor  Notes. 

11.  The  initial  issuance  of  Lease  Bonds 
is  expected  to  be  through  a  private 
placement  of  one  or  more  Series  of 
Lease  Bonds  having  a  maximum 
aggregate  principal  amount  of  $400 
million.  Although  I&M  will  not  be  the 
actual  obligor  or  guarantor  in  respect  of 
the  Lease  Bonds  of  any  series,  under  the 
analysis  customarily  applied  in 
leveraged  lease  transactions,  I&M  will 
be  considered  the  issuer  of  the  Lease 
Bonds  of  any  series  issued  in  respect  of 
a  Lease  to  which  it  is  a  party  under  the 
Securities  Act  and  the  obligor  under  the 
Trust  Indenture  Act  If  the  registration 
requirements  of  the  Securities  Act  are 
applicable  to  an  issuance  of  Lease  Bond. 
I&M  will  file  a  registration  statement 
under  the  Securities  Act  covering  such 
Lease  Bonds  and  the  Collateral  Trust 
Indenture  will  be  qualified  under  the 
Trust  Indenture  Act  Any  registration 
statement  filed  tmder  the  Securities  Act 
relating  to  the  Lease  Bonds  will  name 
I&M  as  the  registrant  thereof  and  will  be 
signed  on  behalf  of  I&M  by  its  officers 
and  directors  as  required  by  the 
Securities  Act  and  die  rules  and 
regulations  thereimder.  Accordingly,  the 
provisions  of  section  11  of  the  Securities 
Act  will  apply  to  I&M.  Subsequent  Lease 
Bonds  may  also  be  issued  in  private 
placements  pursuant  to  section  4(2)  of 
the  Securities  Act  in  underwritten 
public  offerings,  and.  possibly,  in 
distributions  exempt  from  registration 
because  they  will  come  to  rest  outside 
the  United  States.  In  the  case  of  any 
offering  of  Lease  Bonds  outside  the 
United  States,  the  Applicant  will  obtain 
an  opinion  of  United  States  counsel  that 
registration  under  the  Seciirities  Act  is 
not  required  and  will  enter  into 


agreements  and  follow  procedures 
reasonably  designed  to  prevent  such 
Lease  Bonds  from  being  oHered  or  sold 
in  the  United  States  or  to  United  States 
persons  (except  as  United  States 
counsel  may  then  advise  is  permissible). 

12.  The  Collateral  Trust  Trustee  will 
be  required,  upon  the  occurrence  of  any 
default  under  any  Lease  Indenture  or  of 
any  event  of  default  event  of  loss,  or 
deemed  loss  event  under  the  Leases  of 
which  die  Collateral  Trust  Trustee  has 
actual  knowledge,  to  give  notice  thereof 
in  accordance  with  the  provisions  of  the 
Collateral  Trust  Indenture  to  all  holders 
of  Lease  Bonds.  Upon  the  occurrence  of 
any  such  event  any  holder  of  a  Lease 
Bond  may  at  any  time  request  the 
Collateral  Trust  Trustee  to  direct,  or  to 
participate  in  the'direction  of.  any 
action  imder  such  Lease  Indenture  to  the 
extent  allowed.  Upon  receiving  any 
directions  from  holders  of  Lease  Bonds, 
the  Collateral  Trust  Trustee  will  be 
required  to  report  to  the  Lease  Indenture 
Triistee  the  principal  amount  of  the 
pledged  Lessor  Notes  which  is  opposed 
to,  in  favor  of,  or  is  taking  no  position 
vvith  respect  to  any  action  or  vote.  The 
pfrincipal  amount  of  the  pledged  Lessor 
Notes  will  be  voted  in  proportion  to  the 
(principal  amount  of  Lease  Bonds  taking 
or  abstaining  from  taking  corresponding 
positions.  The  Lease  Indenture  Trustee 
will  be  required  to  follow  the  directions 
of  the  holders  of  a  majority  in  principal 
amount  of  the  Lessor  Notes  outstanding 
which,  in  the  case  of  each  Lease 
Indenture  under  which  pledged  Lessor 
Notes  are  issued,  will  mean  the  holders 
of  a  majority  in  aggregate  principal 
amount  of  the  Lease  Bonds  then 
outstanding  acting  through  the 
Collateral  Trust  Trustee.  By  virtue  of 
this  pass-through  voting  mechanism,  the 
rights  and  remedies  provided  under 
each  Lease  Indenture  to  the  holders  of 
Lessor  Notes,  acting  through  their 
fiduciary,  the  Lease  Indenture  Trustee, 
will  be  exercisable  directiy  by  the 
holders  of  the  Lease  Bonds  acting 
through  their  fiduciary,  the  Collateral 
Trust  Trustee.  In  the  event  that  the 
Collateral  Trust  Trustee  does  not 
receive  directions  from  holders  of  Lease 
Bonds  as  described  above,  the 
Collateral  Trust  Trustee  will  be  required 
to  use  the  same  degree  of  care  and  skill 
in  its  exercise,  as  a  prudent  man  would 
exercise  or  use  under  the  circumstances 
in  the  conduct  of  his  own  affairs. 
Similarly,  if  the  Lease  Indenture  Trustee 
has  not  received  a  directive  within  a 
stated  period  of  time,  it  also  will  be 
required  to  act  as  a  prudent  man  would 
in  the  case  of  his  own  property. 

13.  Accordingly,  if  I&M  were  to 
default  under  the  Leases  in  the  payment 
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of  that  portion  of  the  rent  required  to 
pay  amounts  then  due  and  payable  in 
respect  of  the  Lessor  Notes  pledged  to 
the  Collateral  Trust  Trustee,  the  Lease 
Indenture  Trustees  would  have  the  right 
and,  upon  the  receipt  of  a  directive 
given  by  the  holders  of  a  majority  in 
principal  amount  of  the  pledged  Lessor 
Notes  under  each  Lease  Indenture 
would  be  required,  to  declare  all 
pledged  Lessor  Notes  immediately  due 
and  payable  and  to  exercise 
concurrently  with  the  Lessors  any 
remedies  avaflable  to  them  under  the 
Lease  and  the  remedies  available  under 
the  Lease  Indentures.  Such  remedies 
would  include  the  right  to  demand  after 
a  specified  grace  period  that  the  Lessee 
pay  all  unpaid  basic  rent  plus  a 
stipulated  amount  which,  in  all  cases, 
will  be  sufficient  to  pay  the  principal  of. 
and  premium,  if  any,  and  interest  on,  all 
Lessor  Notes.  The  holders  of  the  Lease 
Bonds  would  therefore  have  access 
under  the  Collateral  Trust  Indenture  and 
the  Lease  Indentures  to  the  credit  of  the 
Lessee  and  would  be  entitled  to  realize 
on  their  collateral  up  to  the  aggregate 
unpaid  amount  of  such  Lessor  Notes, 
free  of  any  rights  of  the  Lessee  or  any 
creditor  thereof. 

Applicant's  Legal  Conclusions 

1.  Applicant's  requested  exemption 
from  section  6(c)  of  the  1940  Act  is 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  with  Uie  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  for  the  following  reasons. 
The  activities  of  the  Applicant  are 
essentially  those  of  a  special  purpose 
finance  company.  Leveraged  leases  are 
designed  to  provide  business,  financial 
and  other  benefits  to  the  lessees,  lessors 
and  lenders  involved.  Such  transactions 
provide  companies  such  as  I&M  with  a 
financially  favorable  method  of 
acquiring  the  use  of  capital  assets 
necessary  to  conduct  their  businesses. 
Until  relatively  recently,  parties  to 
leveraged  lease  transactions  were  faced 
with  a  limited  source  of  debt  financing. 
Such  financing  had  been  available 
almost  exclusively  from  the  institutional 
private  placement  market 
Consequently,  lessees,  whose  rental 
payments  must  be  sufficient  to  service 
the  debt  incurred  by  their  lessors,  were 
generally  confined  to  the  terms  offered 
by  the  institutional  private  placement 
market  The  proposed  issuance  of  the 
AppUcant's  Lease  Bonds  would  provide 
a  convenient  mechanism  for  I&M  to 
obtain  the  benefits  of  access  to  public  as 
well  as  other  segments  of  the  debt 
capital  markets  in  a  manner  similar  to 
that  afforded  to  other  similarly  situated 
lessees. 


2.  The  Applicant's  Lease  Bonds  will 
not  be  guaranteed  by  I&M  or  its 
affiUates.  However,  because  of  the 
unconditional  obligations  of  I&M  under 
the  Leases,  in  conjunction  with  the 
remedies  under  the  Lease  Indentures 
and  the  Collateral  Trust  Indenture,  the 
purchasers  of  the  Lease  Bonds  will  have 
access  to  the  credit  of  I&M.  As  the 
assignee  of  rentals  and  other  payments 
under  the  related  Leases  as  security  for 
payment  of  the  Lessor  Notes,  the  Lease 
Indenture  Trustees  directly  will  be 
entitled  to  exercise,  subject  to  the 
provisions  of  the  Lease  Indentures,  on 
behalf  of  and  for  the  benefit  of  the  Lease 
Bondholders,  all  of  the  rights  and 
remedies  against  I&M  provided  in  the 
Leases.  The  exercise  of  such  rights  and 
remedies  will  occur  at  the  direction  of 
Lease  Bondholders  through  the 
Collateral  Trust  Trustee's  instructions  to 
the  related  Lease  Indenture  Trustees. 
The  Lease  Bondholders  would  therefore 
have  access  to  the  credit  of  the  Lessee 
and  would  be  entitled  to  realize  on  their 
collateral  (primarily  the  Lessor  Notes 
pledged  to  the  Collateral  Trust  Trustee) 
up  to  the  aggregate  unpaid  amount  of 
such  Lessor  Notes  free  of  any  rights  of 
the  Lessee  or  any  creditor  thereof. 

Applicant's  Conditions 

If  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
conditions: 

1.  In  the  future,  all  outstanding  shares  of 
Applicant's  common  stock  will  be  owned  by 
CTC  or  CT  or  a  successor  to,  or  assignee  of, 
CTC  or  CT  performing  similar  functions,  and 
tliere  will  be  no  public  offering  of  the 
common  stock  or  of  any  other  equity  security 
of  Applicant 

2.  Applicant's  sole  purpose  is  and  will  be 
limited  to  operating  as  a  "pass-through" 
vehicle  for  the  financing  and  refinancing  of 
the  several  undivided  ownership  interests  in 
Unit  2  to  be  purchased  by  the  Lessors. 

3.  The  Lease  Indenture  Estate  securing  the 
Lessor  Notes  will  include:  (1)  All  right,  title 
and  interest  in  and  to  such  Lessor's 
undivided  ownership  interest  in  Unit  2:  (ii) 
substantially  all  of  such  Lessor's  rights  under 
the  Lease  to  which  it  is  a  party,  including  the 
right  to  receive  all  basic  rent  and  certain 
other  amounts  payable  by  the  Lessee 
thereunder,  and  (iii)  such  Lessor's  rights 
under  the  Unit  2  Operating  Agreement  and  its 
easements  and  rights  to  certain  ancillary 
services  and  facilities  in  respect  of  such 
undivided  interest  in  Unit  2  after  the  end  of 
the  Lease  term. 

4.  Payments  of  the  principal  of,  and 
premium,  if  any,  and  interest  on.  the  Lessor 
Notes  issued  to  the  Applicant  will  be  due  in 
such  amounts  and  at  such  times  as  will  be 
sufficient  to  pay  the  principal  of.  and 
premium,  if  any.  and  interest  on,  the  Lease 
Bonds  on  the  scheduled  payment  dates 
therefor,  including  sinking  fund  payment 
dates. 


5.  I&M.  in  its  capacitj-  as  Lessee  under  each 
Lease,  will  covenant  that  (i)  It  will  not. 
directly  or  indirectly,  create,  incur,  assume  or 
permit  to  exist  any  lien  or  other  encumbrance 
on  or  with  respect  to  the  Leased  Property,  the 
Lessor's  title  thereto,  or  any  interest  of  the 
Lessor  therein,  except  certain  "permitted 
liens"  listed  in  Section  IV  of  the  applicatioa 
and  (ii)  it  will  promptly  at  its  own  expense 
take  such  action  as  may  be  necessary  duly  to 
discharge  any  such  lien,  except  permitted 
liens. 

e.  Applicant  will  not  invest  in.  reinvest  in, 
own,  hold  or  trade  securities  other  than 
Lessor  Notes  and  Permitted  Investments,  the 
latter  such  term  being  limited  under  the 
Transaction  Documents  to  securities  having  a 
maturity  of  90  days  or  less  that  are:  |i)  Direct 
obligations  of  the  United  States  of  America: 
(ii)  obligations  fully  guaranteed  by  the  United 
States  of  America:  (iii)  certificates  of  deposit 
issued  by  commercial  banks  under  the  laws 
of  the  United  States  of  America  or  of  any 
political  subdivision  thereof  having  a 
combined  capital  and  surplus  of  at  least 
$500,000,000  and  having  long-term  unsecured 
debt  securities  then  rated  at  the  rating 
assigned  to  the  Lease  Bonds  by  Standard  & 
Poor's  Corporation  or  Moody's  Investors 
Service.  Inc.  or  at  a  higher  rating  (but  no  more 
than  $10,000,000  in  principal  amount  from  any 
one  bank);  or  (iv)  open  market  commercial 
paper  of  any  corporation  incorporated  or 
doing  business  under  the  laws  of  the  United 
States  of  America  or  of  any  political 
subdivision  thereof  having  a  rating  assigned 
by  Standard  &  Poor's  Corporation  or  Moody's 
Investors  Service,  Inc.  equal  to  the  highest 
rating  assigned  by  such  organization  to 
commercial  paper  (but  not  more  than 
$12,000,000  in  principal  amount  at  any  given 
time  from  any  one  company). 

7.  At  least  85%  of  the  proceeds  received  by 
Apphcant  from  the  sale  of  the  Lease  Bonds 
will  be  used  to  finance  or  refinance  the 
undivided  interests  in  Unit  2  as  soon  as 
practicable  but  in  no  event  later  than  six 
months  after  Applicant's  receipt  thereol 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 
Jonathan  G.  Ksts, 
Secretary. 
(FR  Doc.  89-27061  Filed  11-16-89;  8:45  am] 
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[Retease  No.  35-24982] 

Rling*  Under  the  Put>lic  UtWty  Holding 
Company  Act  of  1935  ("Act ') 

November  9, 1989. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  refeTed  to  the 
application(8)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(8)  and/ or  dedaration(s)  and 
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any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Pubhc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  decIaration(8) 
should  submit  their  views  in  writing  by 
December  4, 1989  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify-  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Consolidated  Natural  Gas  Company  (7(^- 
6306) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  CNG  Tower, 
Pittsburgh,  Pennsylvania  15222-3199,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  filed  under  sections  6(a)  and 
7  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

By  prior  orders  of  the  Commission 
dated  November  27, 1935  and  March  20, 
1986  (HCAR  Nos.  23925  and  24053. 
respectively).  Consolidated  was 
authorized  to  issue  364,616  shares  of  its 
common  stock,  $2.75  par  value,  from 
time-to-time  through  December  31, 1989. 
pursuant  to  its  dividend  reinvestment 
plan  ("DRIP")  and  pursuant  to  the 
employee  stock  ownership  plan 
("ESOP' )  of  Consolidated  and  its 
participating  subsidiaries.  It  is 
anticipated  that  approximately  210.348 
and  154,268  of  said  common  stock 
allocated  to  the  DRIP  and  the  ESOP. 
respectively,  will  remain  unissued  as  of 
December  31, 1989. 

Consolidated  now  proposes  to  issue 
and  sell,  from  time-to-time  through 
December  31, 1994,  up  to  210,348  shares 
of  its  common  stock,  $2.75  par  value, 
pursuant  to  its  DRIP  and  up  to  154,268 
shares  of  its  common  stock,  $2.75  par 
value  (collectively,  "Common  Stock"), 
pursuant  to  its  ESOP.  The  agent 
established  pursuant  to  the  DRIP  and 
the  trustee  established  pursuant  to  the 
ESOP  will  purchase  the  Common  Stock. 
Consolidated  requests  an  exception 
from  the  competitive  bidding 
requirements  of  Rule  50  pursuant  to  Rule 


50(a)(5)  for  its  issuance  of  the  Common 
Stock. 

Consolidated  will,  at  the  option  of  its 
Board  of  Directors,  offer  participants  in 
the  DRIP  and  ESOP  either  authorized 
and  unissued  common  stock  or 
outstanding  common  stock  purchased  in 
the  open  market.  Authorized  and 
unissued  common  stock  will  be  used 
whenever  additional  equity  capital  is 
needed  by  Consolidated.  Whenever 
additional  equity  capital  is  not  needed, 
common  stock  will  be  acquired  through 
open  market  purchases.  In  either  event. 
Consolidated  will  absorb  all  brokerage 
commissions  and  administrative 
charges. 

Consolidated  Natural  Gas  Company  (7I>- 
7170) 

Consolidated  Natural  Gas  Company 
("Consolidated").  CNG  Tower, 
Pittsburgh,  Pennsylvania  15222-3199,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  filed  under  sections  6(a)  and 
7  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

By  orders  of  the  Commission  dated 
November  27, 1985  and  March  20, 1986 
(HCAR  Nos.  23926  and  24052, 
respectively)  Consolidated  was 
authorized  to  issue  and  sell  up  to 
1,500,000  shares  of  its  common  stock. 
$2.75  par  value,  from  time-to-time 
through  December  31, 1989  pursuant  to 
its  dividend  reinvestment  plan  ("DRIP"). 
It  is  anticipated  that  as  of  December  31, 
1989  none  of  the  1,500,000  shares  of 
common  stock  authorized  to  be  issued 
will  have  been  issued. 

Consolidated  now  requests 
authorization  to  issue  and  sell,  from 
time-to-time  through  December  31, 1994, 
to  AmeriTrust  Company  National 
Association,  as  agent,  up  to  1,500,000 
shares  of  its  common  stock  ("Common 
Stock"),  $2.75  par  value,  pursuant  to  the 
DRIP.  Consolidated  requests  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  SO  pursuant  to  Rule 
50(a)(5)  for  its  issuance  of  the  Common 
Stock. 

Consolidated  will,  at  the  option  of  its 
Board  of  Directors,  offer  participants 
either  authorized  and  unissued  common 
stock  or  outstanding  common  stock 
purchased  in  the  open  market. 
Authorized  and  unissued  common  stock 
will  be  used  whenever  additional  equity 
capital  is  needed  by  Consolidated. 
Whenever  additional  equity  capital  is 
not  needed,  common  stock  will  be 
acquired  through  open  market 
purchases.  In  either  event,  Consolidated 
will  absorb  all  brokerage  commissions 
and  administrative  charges. 


The  Connecticut  Light  and  Power 
Company  (70-7634) 

The  Connecticut  Light  and  Power 
Company  ("CL&P"),  Selden  Street. 
Berlin,  Connecticut  06037,  an  electric 
public-utility  subsidiary  company  of 
Northeast  Utilities,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a)  and  7  of  the  Act  and  Rule 
50(a)(5)  thereunder. 

The  proposed  transaction  relates  to 
the  financing  of  CL&P's  share  of  the 
costs  of  acquiring,  constructing,  and 
installing  certain  pollution  control  and/ 
or  sewage  or  solid  waste  disposal 
facilities  at  the  Seabrook  Nuclear  Power 
Station,  Unit  1.  It  is  proposed  that,  on  or 
before  December  31, 1989,  the  Industrial 
Development  Authority  of  the  State  of 
New  Hampshire  ("NHIDA")  issue 
pollution  control  revenue  bonds 
("Bonds")  in  the  principal  amount  of  up 
to  $20  million  for  a  term  not  exceeding 
30  years,  the  proceeds  of  which  would 
be  loaned  by  NHIDA  to  CL&P  pursuant 
to  and  in  accordance  with  a  financing 
agreement  between  CL&P  and  NHIDA 
("Financing  Agreement").  It  is  further 
proposed  that  on  or  before  December  31. 
1989  CL&P  issue  one  or  more  of  its  First 
and  Refunding  Mortgage  Bonds,  Series 
IT  ("First  Mortgage  Bond")  in  a 
corresponding  principal  amount  of  up  to 
$20  million  to  evidence  its  borrowing 
from  NHIDA  of  such  proceeds. 

Under  the  Financing  Agreement,  CL&P 
will  agree  to  make  payments 
corresponding  to  the  amounts  needed  to 
pay  the  principal  of,  and  premium,  if 
any,  and  interest  on.  the  Bonds  as  they 
become  due.  The  Bonds  will  bear 
interest  at  a  fixed  rate  and  will  be 
subject  to  optional  and  mandatory 
redemption  provisions.  The  terms  of  the 
First  Mortgage  Bond  will  correspond 
with  the  terms  of  the  Bonds. 
Additionally,  the  Bonds  may  be  secured 
by  an  insurance  policy  which  will  permit 
the  trustee  to  draw  funds  from  the 
issuing  entity  to  pay  unpaid  principal 
and  interest  on  the  Bonds.  If  the  Bonds 
are  so  secured,  CL&P  will  pay  a 
premium  for  such  insurance  policy. 

The  terms  of  the  proposed  First 
Mortgage  Bond  would  not  be  in 
accordance  with  the  Statement  of  Policy 
Regarding  First  Mortgage  Bonds  Subject 
to  the  Public  Utility  Holding  Company 
Act  of  1935  (HCAR  No.  13105,  February 
16, 1956,  as  supplemented  by  HCAR  No. 
16369,  May  8, 1969)  ("Policy")  regarding 
redemption  provisions.  CL&P  requests 
authority  to  deviate  from  the  Policy. 

CL&P  has  also  requested  an 
exemption  from  the  competitive  bidding 
requirements  pursuant  to  Rule  50(a)(5) 
with  respect  to  its  borrowing  under  the 


Financing  Agreement  and  the  issuance 
of  the  First  Mortgage  Bond.  CL&P 
requests  that  it  may  begin  negotiations 
with  potential  underwriters  so  that  a 
lead  or  sole  underwriter  may  be 
tentatively  selected  and  such 
underwriter  may  begin  negotiating  and 
documenting  the  terms  of  the 
transaction.  CL&P  may  do  so. 

Entergy  Corporation,  et  al.  (70-7679) 

Entergy  Corporation  ("Entergy"),  225 
Baronne  Street,  New  Orleans,  Louisiana 
70112.  a  registered  holding  company, 
and  its  electric  public-utility  subsidiary 
companies,  Arkansas  Power  &  Light 
Company  ("AP&L"),  425  W.  Capitol 
Street,  Little  Rock,  Arkansas  72203; 
Louisiana  Power  &  Light  Company 
("LP&L"),  317  Baronne  Street,  New 
Orleans,  Louisiana  70112;  Mississippi 
Power  &  Light  Company  ("MP&L").  308 
East  Pearl  Street,  Jackson,  Mississippi 
39201;  and  System  Energy  Resources, 
Inc.  ("SERI"),  Echelon  One,  1340 
Echelon  Parkway,  Jackson,  Mississippi 
39213;  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10, 12(b).  and  13(b)  of  the  Act  and  Rules 
45,  86-91,  93  and  94  thereunder. 

Entergy  proposes  to  form  and 
capitalize  a  new,  wholly  owned  service 
subsidiary  company,  Entergy 
Operations,  Inc.  ("EOI"),  to  act  as  agent 
and  perform  services  for  all  Entergy 
system  companies  which  own  nuclear 
power  plants  with  respect  to  the 
possession,  use.  operation,  management 
and/or  construction  of  any  such  nuclear 
plants.  AP&L,  LP&L  and  SERI  are 
owners  of  nuclear  power  plants  ("Plant 
Owners").  AP&L  is  the  owner  and 
operator  of  the  Arkansas  Nuclear  One 
Generating  Station,  Units  1  and  2;  LP&L 
is  the  owner  and  operator  of  Unit  No.  3 
(nuclear)  of  the  Waterford  Steam 
Electric  Generating  Station:  and  SERI  is 
the  holder  of  a  90%  undivided  ownership 
and  leasehold  interest  in.  and  operator 
of.  Grand  Gulf  Nuclear  Generating 
Station  ("Grand  Gulf)  Unit  No.  1 
("Grand  Gulf  1")  and  a  holder  of  a  90% 
ownership  interest  in  Grand  Gulf  Unit 
No.  2  ("Grand  Gulf  2"),'  which  has  been 
cancelled  as  of  September  2, 1989 
(collectively  "Nuclear  Plants"). 

EOI  proposes  to  issue  ;  nd  sell,  and 
Entergy  proposes  to  acquire,  up  to  1,000 
shares  of  EOI's  common  stock  for  an 
aggregate  purchase  price  of  $1  million. 
Entergy  and  EOI  also  propose  to  enter 
into  a  Loan  Agreement  ("Loan 


'  South  Mistiisippi  Electric  Power  A»gociaHon.  a 
MissiMlppi  cooperative,  owns  the  remaining  10%  of 
Grand  Gulf  1  and  Grand  Gulf  2.  EOI  will  asHume 
fv8|>onsibility  for  Grand  Gulf  2  from  SERI. 


Agreement"),  under  which  EOI  could 
borrow  from  Entergy,  &x»m  time-to-time 
through  June  30, 1992,  up  to  an  aggregate 
principal  amount  of  $20  million  at  any 
one  time  outstanding,  such  borrowings 
to  be  evidenced  by  the  issuance  of  a 
note  ("Note").  The  Note  will  mature  on 
June  30, 1992  and  will  bear  interest, 
payable  quarterly,  on  the  unpaid 
principal  amount  thereof  at  the  rate  of 
interest  publicly  announced  by  Morgan 
Guarantee  Trust  Company  of  New  York 
in  New  York,  New  York  from  time-to- 
time  as  its  prime  rate,  and  may  be 
prepaid  in  whole  or  in  part  at  any  time, 
without  premium  or  penalty. 

EOI's  borrowings  under  the  Loan 
Agreement  will  be  in  addition  to  its 
borrowings  under  the  Entergy  system 
money  pool  ("Money  Pool"),  for  which 
EOI  will  seek  authority  from  the 
Commission  by  post-effective 
amendment  in  File  No.  70-7575  (See 
HCAR  No.  24798).  EOI's  borrowings 
under  the  Loan  Agreement,  through  the 
Money  Pool,  and/or  through  such  other 
borrowing  arrangements  as  may  be 
authorized  by  the  Commission  shall  not 
exceed  an  aggregate  principal  amount  of 
$20  million  at  any  one  time  outstanding. 
EOI's  borrowings  outstanding  at  any 
one  time  through  the  Money  Pool  shall 
not  exceed  an  amount  equal  to  the 
aggregate  unused  portion  of  the  lines  of 
credit  then  available  to  EOI  pursuant  to 
the  Loan  Agreement  and/or  such  other 
borrowing  arrangements  as  may 
hereafter  be  entered  into  by  EOI  and 
authorized  by  the  Commission. 

EOI's  agency  responsibilities  and  the 
limitations  on  its  agency  authority  with 
respect  to  each  Nuclear  Plant  will  be  set 
forth  in  separate  operating  agreements 
("Operating  Agreements")  to  be  entered 
into  between  EOI  and  each  Plant 
Owner.  The  Operating  Agreements  will 
also  provide  for  certain  indemnification 
agreements  in  connection  with  EOI's 
service  activities.  The  Operating 
Agreements  will  not  affect  the 
ownership  of  the  nuclear  plants  and  will 
recognize  that  each  Plant  Owner  will 
continue  to  own  all  of  the  capacity  and 
energy  of  that  Nuclear  Plant  to  which  it 
would  otherwise  be  entitled.  Under  the 
Operating  Agreements,  the  Plant 
Owners  will  retain  control  over  EOI's 
spending  and  contracting  authority  as 
their  respective  agent,  and  will  continue 
to  provide  all  funds  for  operating, 
maintenance  and  decommissioning  by 
EOI  of  the  Nuclear  Plants. 

All  operating  services  supplied  by  EOI 
pursuant  to  the  Operating  Agreements 
will  be  performed  for  the  Plant  Owners 
at  cost  and  will  be  accounted  for  and 


billed  to  the  Plant  Owners  at  prescribed 
by  Rules  91  and  93  and  the  uniform 
system  of  accounts  prescribed 
thereunder.  EOI  will  follow  the  Uniform 
System  of  Accoimts  for  Mutual  and 
Subsidiary  Service  Companies  as 
prescribed  by  the  Commission  from 
time-to-time  in  accordance  with  Rule  93. 

SERI  and  MP&L  also  propose  to 
terminate  their  June  21. 1974  Service 
Agreement  and  their  December  1. 1966 
Partial  Termination  Agreement  and  to 
enter  into  a:  (1)  Support  Agreement 
pursuant  to  which  MP&L  will  provide 
certain  miscellaneous  support  services 
for  Grand  Gulf  1  and  (2)  Switchyard  and 
Transmission  Interface  Agreement 
setting  forth  commitments  regarding  the 
Grand  Gulf  1  switchyard  and  related 
matters,  both  of  which  will  designate 
EOI  as  the  agent  of  SERI  to  exercise  all 
rights  SERI  may  have  under  such 
agreements.  AP&L  and  LP&L  will  enter 
into  Support  and  Switchyard  and 
Transmission  Interface  Agreements 
directly  with  EOI.  Entergy  Services.  Inc., 
a  service  subsidiary  company  of 
Entergy,  will  also  provide  certain 
accounting  and  other  related  services  to 
EOI  under  a  Service  Agreement 

Southwestern  Electric  Power  Company 
(70-7887) 

Southwestern  Electric  Power 
Company  ("SWEPCO"),  428  Travis 
Street  Shreveport  Louisiana  71156,  a^ 
wholly  owned  electric  public-utility 
subsidiary  company  of  Central  and 
South  West  Corporation,  a  registered 
holding  company,  has  filed  a  declaration 
under  section  12(d)  of  the  Act  and  Rule 
44  thereunder. 

SWEPCO  proposes  to  sell  to 
Oklahoma  Gas  &  Electric  Company 
("OG&E"),  a  nonassociate  public-utility 
company,  approximately  4.84  miles  of 
161  kv  transniission  line  between 
SWEPCO's  Bonanza  Substation  south  of 
Ft.  Smith,  Arkansas  and  the  Ft.  Smith, 
Arkansas  Substation  owned  by  OG&E, 
for  a  cash  purchase  price  of  $302,000. 
SWEPCO  states  that  it  believes  that  the 
sale  would  be  financially  prudent  and  in 
the  best  interests  of  its  investors  and 
consumers. 

Entergy  Services,  Inc.,  et  al.  (70-7689) 

Entergy  Corporation  ("Entergy"),  a 
registered  holding  company,  and  its 
subsidiary  service  company.  Entergy 
Services,  Inc.  ("Services"),  both  of  225 
Baronne  Street  New  Orleans,  Louisiana 
70112,  have  filed  an  application- 
declaration  under  sections  6(a),  7, 9(a), 
10, 12(b)  and  12(f)  of  the  Act  and  Rule  45 
theretmder. 
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By  order  dated  December  28, 1987 
(HCAR  No.  24546),  Services  was 
authorized  to  borrow  and  reborrow  from 
Entergy  from  time-to-time  through 
December  31, 1989  up  to  an  aggregate 
principal  amount  of  $30  million  at  any 
one  time  outstanding.  Services  now 
requests  authorization  through 
December  31, 1991  to  effect  such 
unsecured  borrowing  in  an  aggregate 
amount  of  up  to  $35  million  at  any  one 
time  outstanding,  pursuant  to  a  new 
loan  agf  eement  ("Loan  Agreement") 
with  Entergy.  These  borrowings  will  be 
in  addition  to  Service's  borrowings  from 
time-to-time  through  the  Middle  South 
Electric  System  Money  Pool  ("Money 
Pool"),  as  authorized  by  order  of  the 
Commission  dated  December  30, 1988 
(HCAR  No.  24798):  provided,  however, 
that:  (i)  The  aggregate  principal  amount 
of  the  borrowings  by  Services 
outstanding  at  any  one  time,  pursuant  to 
the  Loan  Agreement,  through  the  Money 
Pool  and  through  such  other  borrowing 
arrangements  as  may  hereafter  be 
entered  into  by  Services  pursuant  to 
authorization  of  the  Commission,  shall 
not  exceed  $35  million,  and  (ii)  the 
aggregate  principal  amount  of 
borrowings  by  Services  outstanding  at 
any  one  time  through  the  Money  Pool 
shall  not  exceed  an  amount  equal  to  the 
aggregate  unused  portion  of  the  line(8) 
of  credit  then  available  to  Services 
pursuant  to  the  Loan  Agreement  and/or 
such  other  borrowing  arrangements  as 
may  hereafter  be  entered  into  by 
Services.  Borrowings  by  Services  from 
Entergy  from  time  to  time  pursuant  to 
the  Loan  Agreement  will  be  evidenced 
by  a  note  of  Services  bearing  interest  on 
the  unpaid  amount  thereof  at  the  rate  of 
interest  publicly  announced  by 
Manufacturers  Hanover  Trust  Company 
in  New  York,  New  York  from  time  to 
time  as  its  prime  rate. 

Services  also  proposes  to  issue 
unsecured  promissory  notes  to  one  or 
more  banks  in  an  aggregate  principal 
amount  of  up  to  $35  million  at  any  time 
outstanding,  such  notes  to  evidence 
external  bank  borrowings.  The 
commitment(s)  of  any  such  bank(8) 
would  reduce  correspondingly  Entergy's 
commitment  to  Services  under  the  Loan 
Agreement.  Entergy  requests 
authorization  to  guarantee  Service's 
obligations  to  such  bank(s).  Based  upon 
certain  assumptions  regarding  interest 
rales  and  compensating  balances. 
Services  states  that  the  effective  interest 
cost  for  borrowings  from  a  bank  or 
banks  would  be  approximately  13.9% 
per  annum. 

Central  Power  and  Light  Company  (70- 
7690) 

Central  Power  and  Light  Company 


("CP&L"),  539  N.  Carancahua  Street, 
Corpus  Christi.  Texas  78401,  a  wholly 
owned  electric  public-utility  subsidiary 
company  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  has  filed  a  declaration  under 
Section  12(d)  of  the  Act  and  Rule  44 
thereunder. 

CP&L  proposes  to  sell  to  its  industrial 
customer,  Hoechst-Celanese 
("Celanese"),  certain  distribution 
facihties  ("Distribution  Facihties") 
located  on  Celanese's  premises  near 
Bishop,  Texas,  for  a  cash  purchase  price 
"  of  $300,000.  Celanese  is  using  the 
Distribution  Facilities  to  transport  self- 
generated  power,  and  has  inter- 
connected with  its  customer-owned 
distribution  facilities  CP&L's 
Distribution  Facilities.  It  is  stated  that 
the  Distribution  Facilities  are  not 
adaptable,  at  that  location,  for  use  in 
serving  any  other  customer. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  89-27064  Filed  11-16-89;  8:45  am] 

MLUNO  CODE  M10-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Investment  Policy  Advisory 
Committee;  Meeting  and 
Determination  of  Closing  of  Meeting 

The  meeting  of  the  Investment  Policy 
Advisory  Committee  to  be  held 
November  21, 1989  from  9:00  a.m.  to 
12:00  p.m.,  in  Washington,  DC,  will 
include  the  development,  review  and 
discussion  of  current  issues  which 
influence  the  trade  policy  of  the  United 
States.  Pursuant  to  section  2155(f)(2)  of 
title  19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  of  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions. 

Additional  information  can  be 
obtained  by  contacting  Mollie  Van 
Heuven,  Office  of  Private  Sector  Liaison, 
Office  of  the  United  States  Trade 
Representative,  Executive  Office  of  the 
President,  Washington,  DC  20506. 
Julius  L  Katz. 

Acting  United  States  Trade  Representative. 
(FR  Doc.  89-27050  Filed  11-16-89;  8:45  am] 

aiLUNG  CODE  31M-01-M  ^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Issuance  by  Government  of  Japan  of 
Certificates  Verifying  Non-Cuban 
Origin  of  Niclcel-Bearing  Materials 
Manufactured  by  Certain  Japanese 
Steel  Corporations 

agency:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jan  Brown,  Senior  Enforcement 
Policy  Analyst,  Office  of  Foreign  Assets 
Control,  Treasury  Department,  1331  G 
Street,  NW.,  Washington,  DC  20220,  tel.: 
202/37&-O431. 

Certificates  of  origin  are  now 
available  for  importation  into  the  United 
States  from  Japan  of  nickel-bearing 
materials  produced  by  the  Shunan 
Works  of  Nisshin  Steel  Corporation. 
These  certificates  are  issued  pursuant  to 
an  arrangement  between  the 
Government  of  Japan  and  the 
Government  of  the  United  States.  The 
certificates,  which  are  issued  by  the 
Japanese  Ministry  of  International  Trade 
and  Industry,  attest  that  the  materials 
with  respect  to  which  they  are  issued  do 
not  contain  nickel  of  Cuban  origin.  Each 
certificate  will  bear  the  following 
statement: 

The  Ministry  of  International  Trade  and 
Industry  (MITI)  hereby  certifies  that  the 
nickel-bearing  products  described  herein  do 
not  contain  nickel  of  Cuban  origin  and  that 
this  certificate  has  been  issued  in  accordance 
with  procedures  administered  by  MITI  to 
which  prior  consent  was  given  by  the 
Government  of  the  United  States  on  June  27, 
1983."  Each  certificate  shall  bear  as  a 
footnote  the  statement:  "Issued  in  connection 
with  the  United  States  Cuban  Assets  Control 
Regulations. 

Nickel-bearing  material  produced  by 
the  Shunan  Works  of  the  Nisshin  Steel 
Corporation  may  be  imported  under  the 
general  license  in  §  515.536(c)  of  the 
Cuban  Assets  Control  Regulations  (31 
CFR  part  515)  in  accordance  with  the 
provisions  of  that  section  and  of 
§  515.808  of  the  Regulations.  Such 
merchandise  will  be  permitted  entry 
through  United  States  Customs  if  a 
certificate  of  origin  as  described  above 
and  issued  by  MITI  is  presented  to  the 
U.S.  Customs  authorities  at  the  point  of 
entry.  Nickel-bearing  material  produced 
by  other  Japanese  steel  producers  is  not 
required  to  be  accompanied  by  a 
certificate  as  a  condition  for  entry  into  \ 
the  United  States. 

(Sec.  5, 40  Stat.  415,  as  amended,  50  U.S.C. 
App.  5;  Sec.  620(a),  75  Stat.  445,  22  U.S.C. 
2370(a):  Proc.  3447,  27  FR  1085.  3  CFR  1959- 
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1963  Comp.:  E.O.  9193,  7  FR  5205,  3  CFR  1936- 
1943  Cum  Supp.,  p.  1174:  E.O.  9989, 13  FR 
4891,  3  CFR  1943-1948  Comp.,  p.  748) 

Dated:  October  17, 1989. 
R.  Richard  Newcomb, 
director,  Office  of  Foreign  Assets  Control. 

Approved:  November  3, 1989. 

Salvatore  R.  Martoche, 

Assistant  Secretary  (Enforcement). 

(FR  Doc.  89-27172  Filed  11-15-89;  10:46  am] 

BIUJNQ  COM  4810-2S-«I 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group;  Open 
Meeting 

The  Department  of  Veterans  Affairs 


gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Special  Medical 
Advisory  Group  will  be  held  on 
December  7-8, 1989.  The  session  on 
December  7  will  be  held  at  the  Capital 
Hilton  Hotel,  16th  and  "K"  Streets,  NW., 
Washington,  DC,  and  the  session  on 
December  8  will  be  held  in  the  Omar 
Bradley  Conference  Room  (10th  floor)  at 
the  Department  of  Veterans  Affairs 
Central  Office,  810  Vermont  Avenue, 
NW.,  Washington,  DC.  The  purpose  of 
the  Special  Medical  Advisory  Group  is 
to  advise  the  Secretary  and  Chief 
Medical  Director  relative  to  the  care  and 
treatment  of  disabled  veterans,  and 
other  matters  pertinent  to  the 
Department's  Veterans  Health  Sehdces 
and  Research  Administration.  The 
session  on  December  7  (held  at  the 


Capital  Hilton  Hotel)  will  convene  at  6 
p.m.  and  the  session  on  December  8  will 
convene  at  8:30  a.m.  All  sessions  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  rooms.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Lorri  Fertal,  Office  of  the  Chief  Medical 
Director,  Department  of  Veterans 
Affairs  (phone  202/233-3985)  prior  to 
December  1, 1989. 

Dated:  November  8, 1989. 

By  direction  of  the  Secretary. 
Laurence  M.  diristinan. 
Executive  Assistant  to  the  Deputy  Assistant 
Secretary  for  Program  Coordination  and 
Evaluation. 
(FR  Doc.  89-26985  Filed  11-16-89;  8:45  am] 
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FEDERAL  RESERVE  SVSTeM 

TIME  AND  date:  10:00  «.ai..  Wednesday, 

November  22, 1989, 

PLAOe  Mamner  S.  Ecdes  Federal 

Reserve  Board  Buildns,  C  Street 

entrance  between  20th  and  21«t  Streets, 

NW.,  WasUngtoo,  OC  20561. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Guidelines  for  Federal  Reserve  Bank  of 
Philadelphia  employee  salary  structure 
adjustments. 

Discussion  Agenda 

2.  Proposed  amendments  to  Regulation  B 
(Equal  Credit  Opportunity)  to  implement  the 
Equal  Credit  Opportunity  Act  regarding 


applications  for  busineM  credit  (Praposed 
eadier  for  pitblk  ooauneat  Oocicet  No.  R- 
0671) 

3.  Any  items  earned  forward  from  a 
previously  anoounced  meeting. 

Note. — This  meetiag  will  be  recorded  for 
tlie  beaefii  of  those  unable  to  attead. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  OfBce,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3884  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  dystem. 
Washjoc^oa.  DC  20SS1. 

CONTACT  PERSON  TOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  [202]  452-3204. 

Dated:  November  15, 1989. 
fennifer  ].  Johnson, 
Associate  Secretary  oft/ie  Board. 
[FR  Doc.  89-27170  Filed  11-15-88;  10:31  am) 

BHXma  CODE  6210-01-tl 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  Approximately  10:30 

a.m.,  Wednesday,  November  22, 1989, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 


place:  Maniner  S.  Ecdes  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington,  DC  20551. 

status:  Closed. 

MATTCRS  TO  BE  CONSiOEREO: 

1.  Persoonel  actioas  (appointaieata, 
promotions,  assignments,  reassignmenls,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  eoiployeea. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  15, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27171  Filed  11-15-89;  10:31  amj 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 
7  CFR  Part  1610 

Determination  of  the  1989  Fiscal  Year 
Interest  Rate  on  Rural  Telephone  Bank 
Loans 

Correction 

In  rule  document  89-25682  beginning 
on  page  45729  in  the  issue  of  Tuesdau. 
October  31, 1989,  make  the  following 
corrections: 

1.  On  page  45729,  in  table  1.,  the 
heading  for  the  fifth  column  should  read 
"(Amount  X  rate)/Advances  [percent). 

2.  On  page  45730,  in  table  2.,  the 
heading  for  the  fifth  column  should  read 
"(Advances  X  Cost  Rate)/Total 
Advances  (percent). 

BILUNQ  CODE  1S06-01-0 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Chicago,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

Correction     ' 

In  notice  document  89-25048 
appearing  on  page  43447  in  the  issue  of 
Wednesday,  October  25, 1989,  make  the 
following  correction: 

On  page  43447,  in  the  3rd  column,  in 
the  1st  complete  paragraph,  in  the  12th 
line,  remove  the  period  following 
"amps/torr". 

WLLMO  COOC  1S*»«1-0 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Changes  to  the  CHAMPUS  DRG-Based 
Payment  System  Rates  and  Weights 

Correction 

Document  89-26149,  beginning  on  page 
46728  in  the  issue  of  Tuesday,  November 
7, 1989,  was  published  in  the  "Rules  and 
Regulations"  section  of  the  issue.  It 
should  have  appeared  in  the  "Notices" 
section. 

BILUNO  COOe  1506414> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-930-00-4212-12;  MTM  72921] 

Notice  of  Conveyance  and  Order 
Providing  for  Opening  of  Public  Land 
In  Carbon  County,  MT 

Correction 

In  notice  document  89-24734  begitming 
on  page  43142  in  the  issue  of  Friday, 
October  20, 1989,  make  the  following 
correction: 

On  page  43142,  in  the  third  column, 
the  seventh  line  from  the  bottom  of  the 
page  should  read  "T.  9  S.,  R.  28  E.". 

WUJNa  CODE  1SOS41-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-930-09-4214-11;  MTM  41514] 

Proposed  Continuation  of  Withdrawal; 
Montana 

Correction 

In  notice  document  89-24183  beginning 
on  page  42054,  in  the  issue  of  Friday, 
October  13, 1989,  make  the  following 
correction: 

On  page  42055,  in  the  Hrst  colunm, 
under  "Principal  Meridian",  in  'T.  14  S., 
R.  5  W.,  Sec.  1"  in  the  third  line  remove 
the  "comma"  after  "SV4". 

BNXINOCOOE  1S0M14 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Maruigement 

[OR-943-00-4214-1 1;QPO^)17,  tt  aL] 

Proposed  Continuation  of 
Withdrawals;  Oregon 

Correction 

In  notice  document  89-25027 
appearing  on  page  43341  in  the  issue  of 
Tuesday,  October  24, 1989,  make  the 
following  correction; 

On  page  43341,  in  the  2nd  colimrn, 
under  Rogue  River  National  Forest,  the 
13th  line  should  read  T.  28  S.,  R.  4  E.. 
W.M.,  Sees.  34,  35,  and  36." 

BILUNQ  COM  1S06-01-O 

DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildflife  Servtoe 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Independence 
Valley  Speckled  Dace  and  Clover 
Valley  Speckled  Dace 

Correction 

In  rule  document  89-23814  beginning 
on  page  41448  in  the  issue  of  Tuesday, 
October  10, 1989,  make  the  following 
correction: 

917.11    [Corrected] 

On  page  41453,  in  S  17.11(h),  in  the 
table,  in  the  second  column,  the  second 
entry  should  read  Rhinichthys  osculus 
lethoporus. 

muMO  COOC  isos-oi-o 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Determination  of  Valid  Existing  Rights 
Within  the  Wayne  National  Forest 

Correction 

In  notice  document  89-26659 
appearing  on  page  47416,  in  the  issue  of 
Tuesday,  November  14. 1989,  make  the 
following  correction: 

On  page  47416,  in  the  2nd  column, 
under  summary,  in  the  17th  line, 
after  "information",  insert  "for 
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consideration  by  OSM  until  November 
29. 1989". 

BMJJNQ  CODE  1S0M14 


THE  PRESIDENT 
3CFR 

Presidential  Determinatioh  No.  90-3  of 
Octot>er  26, 1989,  for  ttM  Secretary  of 
State 

Determination  Under  Subsections 
402(a)  and  409(a)  of  the  Trade  Act  of 
1974-Emigration  Policies  of  ttie 
Republic  of  Hungary 

Correction 

In  the  Presidential  document  89-26236 
in  the  issue  of  Monday,  November  6, 
1989,  on  page  46591  make  the  following 
correction: 

Substitute  the  heading  "Presidential 
Determination  No.  90-3  of  October  26, 
1989"  for  the  top  heading  "Memorandum 
of  October  26, 1989". 

niiJNQ  COOC  1SOS41-0 


V^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  89-ASW-15] 

Revision  of  Control  Zone;  Midland,  TX 

Correction 

In  rule  document  89-25443  beginning 
on  page  43959  in  the  issue  of  Monday, 
October  30, 1989,  make  the  following 
correction: 

S  71.171    [Corrected] 

On  page  43960,  in  the  second  column, 
in  §  71.171,  under  Midland,  TX 
pievised],  in  the  first  line,  remove  "and" 
following  "Midland". 

BNXINO  CODE  1605-01-0 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  89-ASW-38] 

Proposed  Revision  of  Transition  Area; 
Clovis,  NM 

Correction 

In  proposed  nde  document  89-25451 
beginning  on  page  43971  in  the  issue  of 


Monday,  October  30, 1989,  make  the 
following  correction: 

{71.181    [Corrected] 

On  page  43972,  in  the  first  column,  in 
S  71.181,  in  the  last  line,  "75"  should 
read  "7.5". 

BIUJNO  COOE  160S-01-O 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Tax  on  Certain  Imported  Substances; 
Filing  of  Petition 

Correction 

In  notice  document  89-25286 
appearing  on  page  43887  in  the  issue  of 
Friday,  October  27, 1989,  make  the 
following  corrections: 

1.  On  page  43887,  in  the  second 
column,  tmder  Perchloroethylene,  in  the 
formula,  "CU"  should  read  "4CL«". 

2.  On  the  same  page,  in  the  third 
column,  under  Trichloroethylene,  in  the 
formula,  insert  "ethylene"  following 
"CjH*". 

numacooE  isos4i-o 


Friday, 

Novernber  17,  1989 


Part  II 

Deoartment  of 
Health  and  Human 
Services 

Public  Health  Service;  Office  of  the 
Assistant  Secretary  for  Health;  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration;  National  Institutes  of 
Health;  Centers  for  Disease  Control; 
Agency  for  Toxic  Substances  and 
Disease  Registry;  Indian  Health  Service; 
Health  Resources  and  Services 
Administration;  and  Food  and  Drug 
Administration 

Privacy  Act  of  1974;  Annual  Publication 
of  Systems  of  Records 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Heattti  Service 

Office  of  the  Assistant  Secretary  for 
Health 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 
Notices 

agency:  Public  Health  Service,  HHS. 
action:  Publication  of  minor  changes  to 
systems  of  records  notices. 

summary:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Office  of  the 
Assistant  Secretary  for  Health  (OASH) 
in  the  Public  Health  Service  (PHS)  is 
publishing  minor  changes  to  its  notices 
of  systems  of  records. 
SUPPLEMENTARY  INFORMATION:  OASH 
has  completed  the  annual  review  of  its 
systems  of  records.  Since  the 
publication  of  November  22, 1988, 
OASH  has  made  the  following  changes 
to  its  inventory  of  systems  of  records:  (1) 
OASH  has  added  new  system  of  records 
09-37-0021.  "AIDS  Cost  and  Service 
Utilization  Survey  (ACSUS).  HHS/ 
OASH/NCHSR."  54  PR  9253.  March  6, 
1989.,  (2)  System  of  records  09-37-0018. 
"Disaster  Health  Services  Information 
Systems.  HHS/ OASH/ DEP."  has  been 
deleted  because  the  records  are  no 
longer  maintained  in  OASH.  (3)  OASH 
made  no  changes  to  its  system  notices 
that  affect  the  public's  right  or  need  to 
know,  such  as  changes  in  the  location  of 
records  or  the  address  of  a  system 
manager.  (4)  A  table  of  contents  of 
active  systems  of  records  is  published 
below.  The  complete  text  of  the  system 
notices  was  last  published  in  the  Office 
of  the  Federal  Register's  1987  annual 
Compilation  of  Privacy  Act  Issuances. 
WUfotd  |.  Forbush. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 
Management. 

Dated:  October  18, 1989. 

Office  of  the  Assistant  Secretary  of 
Health;  Table  of  Contents 

09-37-0001    Office  of  the  Assistant  Secretary 

for  Health  Correspondence  Control 

System,  HHS/O.ASH/OM. 
09-37-0002    PHS  Commissioned  Corps 

Personnel  Records,  HHS/OASH/OM. 
09-37-0003    PHS  Commissioned  Corps 

Medical  Records,  HHS/OASH/OM. 
09-37-0005    PHS  Commissioned  Corps  Board 

Proceedfngs,  HHS/OASH/OM. 
09-37-0006    PHS  Commissioned  Corps 

Grievance,  Investigatory,  and 

Disciplinary  Files.  HHS/OASH/OM. 


09-37-0008    PHS  Commissioned  Corps 
Unofficial  Personnel  Files  and  Other 
Station  Files.  HHS/OASH/OM. 

09-37-0015    National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment  (NCHSR)  Grants 
Records  System,  HHS/OASH/NCHSR. 

09-37-0017    Proceedings  of  the  Board  for 
Correction  of  Public  Health  Service 
Commissioned  Corps  Records,  HHS/ 
OASH/OM. 

09-37-0019    National  Medical  Expenditure 
Survey,  HHS/OASH/NCHSR. 

09-37-0020    Office  of  Minority  Health  Grants 
Records  System.  HHS/OASH/OMH. 

(FR  Doc.  89-25287  Filed  11-16-69;  8:45  am] 

MLUNO  COOC  4160-17-M 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Revisions  to  Systems 
Notices 

agency:  Department  of  Health  and 
Human  Services  (DHHS);  Public  Health 
Service  (PHS);  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration 
(ADAMHA). 

action:  Privacy  Act;  Annual  publication 
of  revisions  to  Privacy  Act  system 
notices.  ' 

summary:  ADAMHA  is  publishing  this 
document  to  meet  the  requirement  of 
section  3.a.(8)  of  Appendix  I  to  OMB 
Circular  No.  A-130,  "Federal 
Responsibilities  for  Maintaining  Records 
about  Individuals."  which  require  that 
agencies  review  each  system  of  records 
annually  and  publish  any  minor  changes 
in  the  Federal  Register  (FR).  ADAMHA 
has  reviewed  all  of  its  active  systems 
and  is  publishing  all  minor  changes  to 
its  systems  notices. 
supplementary  information: 
ADAMHA  has  completed  the  annual 
review  of  its  systems  of  records  and  is 
publishing  below  those  minor  changes 
which  affect  the  public's  right  or  need  to 
know,  such  as  routine  uses,  title  and 
address  changes,  system  location,  and 
system  managerfs). 

1.  Changes 

The  following  minor  changes  have 
been  made  to  systems  of  records  as 
follows: 

a.  09-30-0020 

SYSTEM  name: 

Patient  Records  on  PHS  Beneficiaries 
(1935-1974)  and  Civilly  Committed  Drug 
Abusers  (1967-1976)  Treated  at  the  PHS 
Hospitals  in  Fort  Worth,  Texas,  or 
Lexington.  Kentucky.  HHS/ADAMHA/ 
NIDA. 

A  minor  alteration  has  been  made  to 
the  system  manager(s)  of  this  system 


notice.  The  following  category  should  be 
revised  in  its  entirety; 

system  MANAQEfl<S)  AND  AOOME8S: 

Medical  Director.  Addiction  Research 
Center,  National  Institute  on  Drug 
Abuse.  Francis  Scott  Key  Medical 
Center.  P.O.  Box  5180,  Baltimore, 
Maryland  21224. 

b.  09-30-0022 

system  name: 

National  Institute  on  Drug  Abuse, 
Addiction  Research  Center,  Federal 
Prisoner  and  Non-Prisoner  Research 
Files,  HHS/ADAMHA/NIDA. 

A  minor  alteration  has  been  made  to 
the  system  manager(8)  of  this  system 
notice.  The  following  category  should  be 
revised  in  its  entirety; 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Medical  Director,  NIDA  Addiction 
Research  Center,  Francis  Scott  Key 
Medical  Center— Building  C,  P.O.  Box 
5150,  Baltimore,  Maryland  21224. 

C  09-30-0037 
SYSTEM  NAME: 

Psychotherapy  of  Opiate-Dependent 
Individuals,  HHS/ADAMHA/NIDA. 

A  minor  alteration  has  been  made  to 
the  system  manager(s)  of  this  system 
notice.  The  following  category  should  be 
revised  in  its  entirety: 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Project  Officer,  Psychotherapy  of 
Opiate-Dependent  Individuals, 
Technology  Transfer  Branch.  Division  of 
Clinical  Research.  National  Institute  on 
Drug  Abuse.  Room  10A-;)7,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

d.  09-30-0038 
SYSTEM  name: 

Subject-Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse,  HHS/ADAMHA/NIDA. 

Minor  alterations  have  been  made  to 
the  retention  and  disposal  and  system 
manager(s)  of  this  system  notice.  The 
following  categories  should  be  revised 
in  their  entirety: 

CATEOOfllES  OF  INOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Normal  healthy  adults  who 
voluntarily  participate  in  studies  on  the 
pharmacokinetics  of  drugs  of  abuse,  at 
the  University  of  North  Carolina,  during 
the  period  November  1979  through 
September  1984  and  September  1987 
through  September  1990  and  Langley 
Porter  Psychiatric  Institute,  during  the 
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period  September  1987  through 
September  1992. 

pxrvrnoH  AND  disposal: 

The  '•ecords  will  be  kept  no  later  than 
September  1995  (5  years  after  the 
anticipated  completion  of  the  studies). 
At  that  time,  the  NIDA  project  officer 
will  authorize  in  writing  the  clinical 
investigation  to  destroy  the  records  by 
shredding  or  burning. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Project  Officer,  Pharmacokinetic 
Studies  on  Drugs  of  Abuse,  National 
Institute  on  Drug  Abuse.  Alcohol.  Drug 
Abuse,  and  Mental  Health 
Administration.  Room  lOA-31,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville, 
Maryland  20857. 

•.  09-30-0039 

SYSTEM  NAMS: 

Drug  Abuse  Treatment  Outcome 
Stiidy  (DATOS),  HHS/ADAMHA/ 
NIDA. 

Minor  alterations  have  been  made  to 
the  system  name,  system  location, 
categories  of  individuals  covered  by  the 
system,  categories  of  records  in  the 
system,  purpose,  routine  uses  of  records, 
and  system  manager(8).  The  following 
categories  should  be  revised  in  their 
entirety: 

SYSTEM  NAMC 

Drug  Abuse  Treatment  Outcome 
Studies,  HHS/ADAMHA/NIDA. 

SYSTEM  location: 

For  the  Treatment  Outcome 
Prospective  Study  (TOPS): 

Computer  Application  Center, 
Research  Triangle  Institute,  Box  12194, 
Research  Triangle  Park,  North  Carolina 
27709. 

For  the  new  FY  1990  study,  the 
contract  will  be  awarded  in  December 
1989.  Therefore,  contractor  location  is 
not  yet  known. 

categories  of  individuals  covered  by  the 
system: 

Voluntary  adult  clients  of  federally 
funded  treatment  programs,  including 
Treatment  Alternative  Street  Crime 
(TASC)  programs  of  the  Department  of 
justice,  who  have  requested  to  be 
included  in  the  Treatment  Outcome 
Prospective  Study  (TOPS)  where  data 
collection  began  in  1979  and  continued 
through  1986.  Also  included  will  be  new 
data  on  voluntary  adult  clients  of 
federally  funded  treatment  programs 
who  have  requested  to  be  included  in  a 
new  study  entitied  "Drug  Abuse  Treaty 
Outcome  Study;"  (DATOS).  The  new 
study  will  begin  in  1990  and  will 
continue  through  1994. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  categories  are:  Demographic  data 
indicators  of  physical  and  psychological 
health,  drug  abuse  history  and  treatment 
outcome  data,  treatment  process  data, 
client  locator  information,  and  personal 
identifiers  (name  and  assigned 
numerical  identifier). 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
compile  information  on  drug  abusers 
who  obtain  treatment  in  federally 
funded  drug  abuse  treatment  programs 
in  order  to  derive  information  on  the 
effectiveness  of  treatment  outcome  and 
environments  and  abusers  behavior  and 
characteristics  subsequent  to  treatment. 
Researchers  and  drug  abuse  service 
providers  may  use  the  aggregate  data  to 
address  issues  and  generate  hypotheses 
to  understand  better  the  interactions 
among  the  client,  clinic,  and  community. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  IHCLUD4N0  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Within  the  restrictions  set  forth  in 
HHS  regulations  concerning  the 
confidentiality  of  drug  abuse  patient 
records  (42  CFR  2.56.  we  may  disclose  a 
record  for  a  research  purpose,  when  the 
Department:  (a)  Has  determined  that  the 
use  or  disclosure  does  not  violate  legal 
or  pohcy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (c)  has  required  t*-e  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except;  (A)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (B)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 


consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  (d)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to,  abide  by  these 
provisions. 

2.  An  ADAMHA  contractor  (to  be 
determined)  uses  the  records  in  this 
system  to  accomplish  the  research 
purpose  for  which  the  records  are 
collected.  In  the  event  of  followup 
studies  or  continuation  studies  because 
the  contract  has  been  terminated  for 
convenience  by  the  Government,  we 
may  disclose  records  in  this  system  to  a 
subsequent  ADAMHA  contractor.  We 
would  require  the  new  contractor  to 
maintain  Privacy  Act  safeguards  with 
respect  (o  such  records. 

SYSTEM  MANA0ER(8)  AND  ADDRESS: 

Treatment  Outcome  Studies,  Chief. 
Clinical  Medicine  Branch.  Division  of 
Clinical  Research,  National  Institute  on 
Drug  Abuse,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration.  Room 
lOA-30.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 

f.  09-30-0041 

SYSTEM  name: 

Subject-Participants  in  Drug  Abuse 
Research  Studies  Supporting  New  Drug 
AppUcations,  HHS/ADAMHA/NIDA. 

Minor  alterations  have  been  made  to 
the  system  location  and  system 
manager(8)  of  this  system  notice.  The 
following  categories  should  be  revised 
in  their  entirety: 

SYSTEM  location: 

Addiction  Research  Center,  National 
Institute  on  Drug  Abuse,  Francis  Scott 
Key  Medical  Center.  P.O.  Box  5180. 
Baltimore,  Maryland  21224. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Medications  Development 
Coordinator,  Addiction  Research 
Center.  National  Institute  on  Drug 
Abuse,  Francis  Scott  Key  Medical 
Center,  P.O.  Box  5180,  Baltimore. 
Maryland  21224. 

g.  09-30-0043 

SYSTEM  NAME: 

Shipment  Records  of  Drugs  of  Abuse 
to  Authorized  Researchers.  HHS/ 
ADAMHA/ NIDA. 

Minor  alterations  have  been  made  to 
the  system  location  and  system 
manager(s)  of  the  system  notice.  The 
following  categories  should  be  revised 
in  their  entirety. 

SYSTEM  location: 

Research  Technology  Branch,  Division 
of  Preclinical  Research,  National 
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Institute  on  Drug  Abuse,  Room  lOA-31. 
ParkJawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

Research  Triangle  Institute,  Research 
Triangle  Park,  North  Carolina  27709. 

SYtTOH  MAMAOCR(t)  AND  AOONffM: 

Project  Director,  Drug  Supply 
Program,  Research  Technology  Branch, 
Division  of  Preclinical  Research,  Room 
lOA-31,  Pariilawn  Building,  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 

2.  Readers  who  notice  any  errors  or 
omissions  in  ADAMHA  system  notices 
are  Invited  to  bring  them  to  my  attention 
at  the  following  address: 

Alcohol.  Drug  Abuse,  and  Mental 
Health.  Administration.  5600  Fishers 
Lane,  Room  12-105,  Rockville,  Maryland 
20857. 

Date:  October  24, 1989. 
Joseph  R.  Leone, 

Executive  Officer,  ADAMHA. 

3.  Tabl«  of  Contents 

The  following  is  a  list  of  system 
notices  which  ADAMHA  currently 
maintains: 
(»-3O-00O4    Intramural  Research  Program 

Records  of  Research  Performed  on  In- 

•nd  Out-Patient8  with  Various  Types  of 

MenUl  Illness.  HHS/ADAMHA/NIMII 
09-«W)020    PaUent  Records  on  PHS 

Beneficiaries  (1935-1974)  and  Civilly 

Committed  Drug  Abusers  (1967-19781. 

HHS/ADAMHA/NIDA 
00-30-0022    National  Institute  on  Drug 

Abuse,  Addiction  Research  Center, 

Federal  Prisoner  and  Non-Prisoner 

Patient  Files,  HHS/ADAMHA/NIDA 
09-30-0023    Records  of  ConU-acts  Awarded 

to  Individuals,  HHS/ADAMHA/OA 
0&-30-0027    Grants  and  Cooperative 

Agreements:  Research,  Research 

Training,  Research  Scientist 

Development,  Education.  Demonstration. 

Prevention.  Fellowships,  Clinical 

Training.  Community  Programs.  HHS/ 

ADAMHA/OA 
09-30-0029    Records  of  Guest  Workers. 

HHS/ADAMHA/OA 
09-30-0030    Records  of  Visiting  Fellows. 

HHS/ADAMHA/OA 
09-30-0033    Correspondence  Files,  HHS/ 

ADAMHA/OA 
09-30-0035    Three  Mile  Island  Mental  Health 

Survey  Respondents  Record,  HHS/ 

ADAMHA/NIMH 
09-30-0038    Alcohol,  Drug  Abuse,  and 

Mental  Health  Epidemiological  and 

Biometric  Research  Data,  HHS/ 

ADAMHA/OA 
09-30-0037    Psychotherapy  of  Opiate- 
Dependent  Individuals,  HHS/ ADAMHA/ 

NIDA 
09-30-0038    Subject-Participants  in 

Pharmacokinetic  Studies  on  Drugs  of 

Abuse,  HHS/ADAMHA/OA 
09-30-0030    Dnig  Abtise  Treatment  Outcome 

Studies  (TOPS).  HHS/ADAMHA/NIDA 


09-30-OMl    Subject-Participants  io  Drag 
Abase  Research  Studies  Supporting  New 
Drug  Applications.  HHS/ ADAMHA/ 
NIDA 

09-30-0043    Shipment  Records  of  Drugs  of 
Abuse  of  Authorized  Researchers,  HHS/ 
ADAMHA/NIDA 

09-30-0047    Patient  Records  on  Chronic 

Mentally  III  Merchant  Seamen  Treatment 
at  Nursing  Homes  in  Lexington, 
Kentucky  (1942  to  the  Present).  HHS/ 
ADAMHA/NIMH 

09-30-0048    Intramural  Research  Program 
Records  in  In-  and  Out-Patients  With 
Various  Types  of  Alcohol  Abuse  and 
Dependence,  Relatives  of  Patients  with 
Alcoholism,  and  Healthy  Volunteers, 
HHS/ADAMHA/NIAAA 

09-30-0049    Consultant  Records  Maintained 
by  ADAMHA  Contractors,  HHS/ 
ADAMHA/OA 

09-30-0060    Clinical  Research:  Patient 
Medical  Records.  HHS-ADAMHA/OA 

[FR  Doc.  88-25558  Filed  11-16-89:  8:45  am] 
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National  InstitutM  of  Health 

Privacy  Act  of  1974;  Annual 
Publication  of  Syatwns  of  Racords 

agency:  Public  Health  Service,  DHHS, 

ACTION:  Privacy  Act:  Annual 
republication  of  notices  of  revised 
systems  of  records. 

SlNMARV:  The  National  Institutes  of 
Health  (NIH)  has  conducted  a 
comprehensive  review  of  all  Privacy  Act 
systems  of  records  and  is  publishing  the 
resulting  revisions.  None  of  the  revisions 
meet  the  0MB  criteria  either  for  a  new 
or  altered  system  of  records  requiring  an 
advance  period  for  public  comment. 
These  changes  are  in  compliance  with 
Circular  A-130.  Appendix  1.  The  notices 
repubhshed  below  are  complete  and 
accurate  as  of  August  31, 1980. 

Included  is  a  list  of  two  systems  of 
records  that  have  been  deleted  since  the 
1988  publication  and  a  complete  list  of 
the  systems  of  records  that  NIH 
currently  maintains. 

SUPPIEMENTARY  INFORMATION: 

The  following  information  summarizes 
the  current  status  of  all  systems  of 
records  which  NIH  maintains: 

A.  System  Name. 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the  name 
of  the  system: 

09-25-0034,  International  Activities:  Scholars- 
in-Residence  Program.  HHS/NIH/FIC. 
pnbl.  Federal  Re^ster.  Vol.  SI.  No.  228,  p. 
42404. 

0e-2S-0n^  International  Activities: 

Interriktional  Heahh  Exchange  Programs 
PartidiJwits.  HHS/NIH/HC  pubL 


Federal  Registor.  VoL  51.  No.  226.  p. 
42404. 

09-25-0075,  Administration:  Institutions 
Submitting  Assurances  for  Protection 
from  Research  Risks  and  Animal 
Welfare.  HHS/NIH/OD/OER.  pubL 
Federal  Rexistar,  Vol.  51,  Na  228,  p. 
42407. 

09-25-0077,  Biological  Carcinogenesis  Branch 
Human  Specimen  Program,  HHS/NIH/ 
NCI,  publ.  Federal  Register,  VoL  51,  No. 
226,  p.  42435. 

B.  System  Location. 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
system  locations.  These  changes  do  not 
affect  the  access  by  the  individual  to  the 
individual's  records. 

09-25-0005,  Administration:  Library 

Circulation  and  User  I.D.  File,  HHS/NIH/ 
OD,  publ.  Federal  Register,  1987  Comp. 
Vol.  1,  p.  68. 

09-25-0015,  Clinical  Research:  Collaborative 
Clinical  Epilepsy  Research.  HHS/NIH/ 
NINDS,  publ.  Federal  Register.  1987 
Comp.  VoL  1.  p.  472. 

09-25-0016,  Clinical  Research:  Collaborative 
Perinatal  Project  HHS/NIH/NINDS,  pubL 
Federal  Register,  1987  Comp.  Vol.  1.  p. 
473. 

00-25-0021,  Clinical  Research:  Guam  Patient/ 
Control  Registry.  HHS/NIH/NINDS. 
publ.  Federal  Register,  1967  Comp.  V<^  1, 
p.  475. 

09-25-0026,  Clinical  Research:  Nervous 

System  Studies,  HHS/NIH/NINDS.  pnbL 
Federal  Register,  1987  Comp.  Vol.  1,  p. 
476. 

09-25-0028,  Clinical  Research:  Patient 

Medical  Histories.  HHS/NIH/NINDS  and 
HHS/NIH/NIDCD,  pubL  Federal 
Register,  1987  Comp.  Vol.  1,  p.  477. 

09-25-0031.  Clinical  Research:  Serological 
and  Vims  Data  in  Studies  Related  to  the 
Central  Nervous  System,  HHS/NIH/ 
NINDS,  publ.  Federal  Register,  1987 
Comp.  VoL  1,  p.  477. 

09-25-0044.  Clinical  Research:  Sensory 
Testing  Research  Program.  HHS/NIH/ 
NIDR,  publ.  Federal  Register.  Vol.  61.  No. 
228,  p.  42427. 

09-25-0044,  Clinical  Research:  Sensory 
Testing  Research  Program.  HHS/NIH/ 
NIDR.  publ.  Federal  Register,  VoL  51.  No. 
51.  No.  226,  p.  42427. 

09-25-0048.  Clinical  Research:  Catalog  of 
Ginical  Specimens  from  Patients. 
Volunteers  and  Laboratory  Personnel, 
HHS/NIH/NIAID,  pabl.  Federal  Register, 
Vol.  51,  No.  228.  p.  42428. 

09-25-0069,  NIH  Qinical  Center  Admissions 
of  the  National  Cancer  institutes,  HHS/ 
NIH/NQ,  publ.  Federal  Register.  VoL  51, 
No.  226,  p.  42406. 

09-25-0075,  Administration:  Institutions 
Submitting  Assurances  for  Protection 
from  Research  Risks  and  Animal 
Welfare.  HHS/NIH/OD/OER.  publ. 
Federal  Register,  Vol.  51,  No.  228,  p. 
42407. 

09-25-0093,  Administration:  Administration 
Authora,  Reviewera  and  Memben  of  the 
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foumaJ  of  the  National  Cancer  Inslitste, 
HHS/NIH/NQ.  publ.  Fedard  Regisler, 
1987  Comp.  Vol.  1,  p.  497. 

09-2S-0Q96.  Contacts:  National  Cancer 
institute  Contract  Management  System 
Prsicipal  investigators.  Project  Officers 
and  Contract  Specialists,  HHS/NIH/NCI, 
pubL  Federal  RJegister.  1967  Con^  Vol.  1. 
p.  498. 

09-25-0106,  Administration:  Executive 
Secretariat  Correspondence  Records, 
HHS/NIH/OD,  pubL  Federal  Re^ster. 
1987  Comp.  Vol.  1  p.  502. 

09-25-0112,  Fjftramural  Awards:  Research. 
Research  Training,  Fellowship  and 
Constnjction  Applications  and  Related 
Awards.  HHS/NIH/Oa  puU.  Federal 
Reg»slef.Vr.L  51.  No.  226,  p.  42410. 

09-25-0115.  Administration:  Curricula  Vitae 
of  Consultants  and  Clinical  Investigators. 
HHS/NIH/NLMD,  publ.  Federal 
Register.Vol.  51.  Na  228,  p.  42436. 

09-2S-012a  Clinical  Research:  Newal 

Prosthesis  and  Biomedical  EngineerHig 
Studies,  HHS/N1H/NIND&  puk.  Federal 
Register,  1987  Comp  VoL  1.  p.  509. 

09-25-0134,  Clinical  Research:  Epidemioiogy 
Studies,  National  Institute  of 
Environmental  Health  Sciences.  HHS/ 
NIH/NIEHS.  publ.  Federal  Register. VoL 
51.  No.  226,  p.  42418. 

C.  Categories  of  Individuak  Covered  by 
the  System. 

The  following  systems  have  been 
updated  to  reflect  an  increase  in  the 
number  of  individuals  covered  by  the 
system.  This  change  does  not  constitute 
a  major  modification  and  no  advance 
publication  is  required. 

09-25-0015.  Chnical  Research:  Collaborative 
Qimcal  ^liiepsy  Research,  HHS/NIH/ 
NINDS.  pufaL  Fedwai  Register.  1987 
Conp.  VoL  1.  p.  A72, 

09-25-UU28,  Clinical  Research:  Patient 

Medical  Histories,  HHS/N1H/NL\DS  and 
HHS/NIH/NS)CD.  publ.  Federal 
Ragister.  1967  Conp.  VoL  1,  p.  477. 

09-25-0128,  Chnicai  Research:  Neural 

Prosthesis  and  Biomedical  Engineering 
Studies,  HHS/NIH/NINDS.  p^j^  Federal 
Re^atat.  1987  Comp.  VoL  1  p.  509. 

09-25-0140,  international  Activities: 
InteroatioDal  Scientific  Research  in 
Intramural  Laboratories  at  National 
Institutes  of  Health.  HHS/NIH/HC.  pubL 
Federal  Ragistar.  Vol.  51,  No.  226.  p. 
42413. 

09-25-0148,  Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical.  Epidemiological  and  Biomedical 
Studies  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke  and 
the  National  Institute  on  Deafness  and 
Other  Communication  Disorders,  HHS/ 
NIH/NINDS  and  HHS/NIH/NIDCD. 
publ.  Federal  Register, VoL  51,  No.  226,  p. 
42440. 

D.  Storage. 

The  following  systems  have  been 
updated  to  reflect  a  change  in  tfie 
method  of  storing  the  records: 


09-25-0010,  Research  Resources;  Registry  of 
Individuals  Potentially  Exposed  to 
Microbial  Agents.  HHS/NIH /NCL  publ. 
Federal  Register, Vol.  51,  No.  226,  p. 
42424. 

09-25-0080  Qnical  Research:  Drrisioa  of 
Cancer  Treatment  Clinical 
bivesti^tions,  HHS/NIH/NCL  pnbL 
Federal  Register. Vol.  51.  No.  226,  p. 
42433. 

E.  Retrieval 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
method  of  retrieving  the  records: 

09-25-0069,  NIH  Clinical  Center  Admissions 
of  the  National  Cancer  Institute.  HHS/ 
NlH/NCl,  publ.  Federal  Register, Vol.  51. 
No.  228.  p.  42406. 

F.  System  Manager(s)  and  Address(es). 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
system  manager  or  the  address  of  the 
system  manager.  These  cbaixges  do  not 
affect  the  access  by  the  individual  to  the 
individual's  records. 

09-25-0005,  Administration:  Library 

Circulation  and  User  ID.  File,  HHS/NIH/ 
OD,  publ.  Federal  Register.  1987  Comp. 
VoL  1,  p.  46& 

09-25-0010.  Research  Resources:  Registry  of 
Individuals  Potentially  Exposed  to 
Microbial  Agents.  HHS/NIH/Na.  pubL 
Federal  Register. VoL  51.  No.  226,  p. 
42424. 

09-25-0015,  Clinical  Research:  Collaborative 
Clinical  Epilepsy  Research,  HHS/NIH/ 
NINDS,  publ.  Federal  Register,  1987 
Comp.  Vol.  1.  p.  472. 

09-25-0016.  Clinical  Research:  Collaborative 
Perinatal  Project  HHS/NIH/NINDS,  publ. 
Federal  Register.  1987  Comp.  VoL  1,  p. 
473. 

09-25-0021.  Chnicai  Research:  Guam  Patient/ 
Control  Repstry,  HHS/NIH/NINOa 
publ.  Federal  Ragister,  1987  Comp.  VoL  1. 
p.  475. 

09-25-0026,  Clinical  Research:  Nervous 

System  Studies,  HHS/NIH/NINDS,  publ. 
Federal  Register,  1987  Comp.  Vol.  1.  p. 
476. 

09-25-0028,  Clinical  Research;  Patient 

Medical  Histories,  HHS/NIH/NINDS  and 
»iS/NIH/NIDCD,  publ.  Federal 
Register,  1987  Comp.  Vol.  1.  p.  477. 

09-25-0031,  Clinical  Research:  Serological 
and  Virus  Data  in  Studies  Related  to  the 
Central  Nervous  System.  HHS/NIH/ 
NINDS,  publ.  Federal  Register,  1987 
Comp.  Vol.  1  p.'477. 

09-25-0034,  International  Activities:  Scholars- 
tn-Residence  Program.  HHS/NIH/FIC, 
publ.  Federal  Register. Vol.  SI  No.  228,  p. 
42404. 

09-25-0035,  interRationat  Activitie*: 

Ii^eraatiaoal  Health  Bxcttange  Programs 
Paitktpents,  HHS/NIH/HC  pubL 
Federal  Ra«i>tar,VoL  51  No.  Z28.  p.  42404. 

09-25-0018,  Clinical  Rcseards:  Catai««  of 
Clinical  Specimens  from  Patients, 
Volunteers  and  Laboratory  PersonneL 
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HHS/NIH/NIAUX  publ.  Federal 
Register.VoI.  51.  No.  22B.  p.  <242& 
0&-25-0069,  NIH  Qinical  Center  Admissions 
of  the  National  Cancer  Institute,  HHS/ 
NIH/Na,  publ.  Federal  Register.VoI.  51. 
No.  228.  p.  42406. 

09-25-0075.  Administration:  Lostitutions 
Submitting  Assurances  for  Protection 
from  Research  Risks  and  Animal 
Welfare.  HHS/NIH/OD/OER.  publ. 
Federal  Register.VoI.  51,  No.  226,  p. 
42407. 

09-25-0087.  Administration:  Employees  and 
Consultants.  HHS/>aH/NTAia,  pubL 
Federal  Ragistei.VoL  51.  Na  226.  p. 
42436. 

09-25-0083,  Administration:  Administration 
Authors.  Reviewers  and  Merat>era  of  the 
Journal  of  the  National  Caacer  Inattete. 
HHS/NIH/NCI,  publ.  Federal  RegUter. 
1987  Comp.  Vol.  1,  p.  497. 

09-25-0096,  Contracts:  National  Cancer 
Institute  Contract  Management  System 
Principal  Investigators,  Project  Officen 
and  Contract  Specialists,  HHS/NIH/NQ, 
publ.  Federal  Register,  1987  Comp.  Vol.  1, 
p.  486. 

09-25-0106  Administration:  Executive 
Secretariat  Correspondenoe'Tlecords, 
HHS/NIH/OD.  publ.  Federal  Register. 
1987  Comp.  Vol.  1.  p.  502. 

09-25-0112,  Extramural  Awards:  Research. 
Research  Training,  Fellowship  aad 
Construction  Applicatiooa  and  Related 
Awards,  HHS/NIH/OD.  publ.  Federal 
RegMsr.  Vol.  51,  No.  226,  p.  42410 

09-25-0115.  Admimstration:  Curricula  Vitae 
of  Consultants  and  Clinical  Investigators. 
»fS/NIH/NLMD,  publ.  Federal  Regisler, 
Vol.  51,  No.  226.  p.  42436. 

09-25-0128,  Clinical  Research:  Neural 

Prosthesis  and  Biomedical  Engineering 
Studies.  HHS/NIH/NINDS,  publ.  Federal 
Register.  1987  Comp.  VoL  1.  p.  500. 

09-25-0134,  Clinical  Research:  Epidemiology 
Studies.  National  Institute  of 
Eovirooneatal  Health  Sciences.  HHS/ 
NIH/NIEHS.  pubL  Federal  Register,  Vol. 
51,  No.  228,  p.  42418. 

0&-25-O140,  iatemational  Activities: 
IntematioDal  Scteatific  Research  in 
latranural  Laboratories  at  National 
Institutes  of  Health.  HHS/NIH/FiC.  pub. 
Federal  Register.  V«L  51.  No.  226.  p. 
42413. 

09-25-0146.  Contracted  aad  Contract-Related 
Research:  Records  of  Subjects  in 
Chnicai,  Epidemiological  aad  Btaa»edical 
Stndies  of  the  National  Institute  of 
Newrologicai  Disorders  and  Stroke  and 
the  National  inst;^Jte  on  Deafness  and 
Other  Communication  Disoidera.  HHS/ 
NIH/NINDS  and  lIHS/NiH/NIDCD. 
p^l.  Fedecal  Rcgistac.  Vol  SI.  Na  226,  p 
42440. 

09-25-0153,  Biomedical  Research:  Records  of 
Subjects  in  Biomedical  and  Behavioral 
Stadies  of  ChiW  Health  and  H'jman 
Development,  HHS/NlH/NtCHD,  publ. 
Federal  Register,  Vol.  51,  No.  226,  p. 
42444. 

09-2S-O1S4,  Biomedieal  Research:  Records  of 
Subjects  in  Cancer  Studies  of  the 
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Division  of  Cancer  Prevention  and 
Control.  HHS/NIH/NCI.  publ.  Federal 
Register.  Vol.  51.  No.  228.  p.  42420. 
09-2&-(nS6,  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
use  to  Evaluate  Programs  of  NIH.  HHS/ 
NIH/OD,  publ.  Federal  Register.  Vol.  51. 
No.  226,  p.  42447. 

C.  Record  Access  Procedures. 

The  following  systems  liave  been 
updated  to  reflect  a  change  in  the 
procedure  for  access  to  information 
contained  in  the  record. 

09-25-0112.  Extramural  Awards:  Researeh. 
Research  Training,  Fellowship  and 
Construction  Applications  and  Related 
Awards,  HHS/NIH/OD.  publ.  Federal 
Register,  Vol.  51,  No.  226.  p.  42410. 

H.  Record  Source  Categories. 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the  source 
of  the  information  contained  in  the 
record. 

09-25-0069.  NIH  Clinical  Center  Admissions 
of  the  National  Cancer  Institute,  HHS/ 
NIH/NCL  publ.  Federal  Register.  Vol.  51. 
No.  226.  p.  42406. 

/.  Notification  Procedures. 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the  office, 
official,  and/or  address  to  write  to 
determine  whether  or  not  the  system 
contains  a  record  about  the  individual. 

09-25-0015,  Clinical  Research.  Collaborative 
Clinical  Epilepsy  Research,  HHS/NIH/ 
NINDS,  publ.  Federal  Register.  1987 
Comp.  Vol.  1,  p.  472. 

09-25-0016,  Clinical  Research:  Collaborative 
Perinatal  Project  HHS/NIH/NINDS.  publ. 
Federal  Regialer,  1987  Comp.  Vol.  1,  p. 
473. 

09-25-0021,  Clinical  Research:  Guam  Patient/ 
ConUt)l  Registry,  HHS/NIH/NINDS. 
publ.  Federal  Register,  1987  Comp.  Vol.  1. 
p.  475. 

09-25-0026,  Clinical  Research:  Nervous 

System  Studies,  HHS/NIH/NINDS,  publ. 
Federal  Register.  1987  Comp.  Vol.  1.  p. 
476. 

09-25-0028,  Clinical  Research:  Patient 

Medical  Histories,  HHS/NIH/NINDS  and 
HHS/NIH/NIDCD,  publ.  Federal 
Register,  1987  Comp.  Vol.  1,  p.  477. 

09-25-0031,  Clinical  Research:  Serological 
and  Virus  Data  in  Studies  Related  to  the 
Central  Nervous  System,  HHS/NIH/ 
NINDS,  publ.  Federal  Register,  1987 
Comp.  Vol.  1,  p.  477. 

09-25-0042,  Clinical  Research:  National 
Institute  of  Dental  Research  Patient 
Records,  HHS/NIH/NIDR.  publ.  Federal 
Register,  1987  Comp.  VoL  51,  No.  226,  p. 
42426. 

09-25-0044,  Clinical  Research:  Sensory 
Testing  Research  Program,  HHS/NIH/ 
NIDR.  publ.  Federal  Register.  Vol.  51.  No. 
228.  p.  42427. 

09-25-0112,  Extramural  Awards:  Research. 


Research  Trainirtg.  Fellowship  and 
Construction  Applications  and  Related 
Awards.  HHS/NIH/OD.  publ.  Federal 
Register,  Vol.  51.  No.  228,  p.  42410. 

09-25-0128,  Clinical  Research:  Neural 

Prosthesis  and  Biomedical  Engineering 
Studies.  HHS/NIH/NINDS.  publ.  Federal 
Register,  1987  Comp.  Vol.  1,  p.  509. 

09-25-0148,  Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical.  Epidemiological  and  Biomedical 
Studies  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke  and 
the  National  Institute  on  Deafness  and 
Other  Communication  Disorders,  HHS/ 
NIH/NINDS  and  HHS/NIH/NIDCD, 
publ.  Federal  Register,  Vol.  51,  No.  226,  p. 
42440. 

09-25-0152,  Biomedical  Research:  Records  of 
Subject  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological 
and  Biometric  Studies.  HHS/NIH/NIDR. 
publ.  Federal  Register,  Vol.  51,  No.  226,  p. 
42442. 

09-25-0153,  Biomedical  Research:  Records  of 
Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development,  HHS/NIH/NICHD,  publ. 
Federal  Register.  Vol.  51.  No.  226,  p. 
42444. 

09-25-0154,  Biomedical  Research:  Records  of 
Subjects  in  Cancer  Studies  of  the 
Division  of  Cancer  Prevention  and 
Control,  HHS/NIH/NCI,  publ.  Federal 
Register,  Vol.  51.  No.  226.  p.  42420. 

09-25-0156.  Records  of  Participants  in 

Programs  and  Respondents  In  Surveys 
Used  to  Evaluate  Programs  of  NIH.  HHS/ 
NIH/OD,  publ.  Federal  Register,  Vol.  51. 
No.  226,  p.  42447. 

/• 

The  following  systems  have  been 
changed  for  clarity  and  editing  purposes. 

09-25-0028.  Clinical  Research:  Patient 

Medical  Histories,  HHS/NIH/NINDS  and 
HHS/NIH/NIDCD,  publ.  Federal 
Register,  1987  Comp.  Vol.  1.  p.  477. 

09-25-0034.  International  Activities:  Scholars- 

in-Residence  Program,  HHS/NIH/nC. 

publ.  Federal  Register,  Vol.  51,  No.  226,  p. 

42404. 
09-25-0035,  International  Activities: 

International  Health  Exchange  Programs 

ParticipanU,  HHS/NIH/nC,  publ. 

Federal  Register,  Vol.  51,  No.  228.  p. 

42404. 
09-25-0060,  Clinical  Research:  Division  of 

Cancer  Treatment  Clinical 

Investigations,  HHS/NIH/NQ.  publ. 

Federal  Register,  Vol.  51.  No.  228,  p. 

42433. 
09-25-0069,  NIH  Clinical  Center  Admissions 

of  the  National  Cancer  Institute,  HHS/ 

NIH/NCI.  publ.  Federal  Register,  Vol.  51. 

No.  226,  p.  42406. 

09-25-0140,  International  Activities: 
International  Scientific  Research  in 
Intramural  Laboratories  at  National 
Institutes  of  Health,  HHS/NIH/RC.  publ. 
Federal  Register.  Vol.  51.  No.  228.  p. 
42413. 


09-25-0148,  Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical.  Epidemiological  and  Biomedical 
Studies  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke  and 
the  National  Institute  on  Deafness  and 
Other  Communication  Disorders,  HHS/ 
NIH/NINDS  and  HHS/NIH/NIDCD, 
publ.  Federal  Register,  Vol.  51.  No.  226,  p. 
42440. 

K. 

The  following  systems  have  a  name 
change  due  to  the  renaming  of  the 
organization  from  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke  (NINCDS)  to 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
(NINDS)  as  follows; 

09-25-0015,  Clinical  Research:  Collaborative 
Clinical  Epilepsy  Research.  HHS/NIH/ 
NINDS.  publ.  Federal  Register,  1987 
Comp.  Vol.  1.  p.  472. 

09-25-0018,  Clinical  Research:  Collaborative 
Perinatal  Project  HHS/NIH/NINDS, 
publ.  Federal  Register,  1987  Comp.  Vol.  1. 
p.  473. 

09-25-0021,  Clinical  Research:  Guam  Patient/ 
Control  Registry,  HHS/NIH/NINDS, 
publ.  Federal  Register,  1987  Comp.  Vol.  1. 
p.  475. 

09-25-0028.  Clinical  Research:  Nervous 

System  Studies,  HHS/NIH/NINDS,  publ. 
Federal  Register,  1987  Comp.  Vol.  1,  p. 
476. 

09-25-0028,  Clinical  Research:  Patient 

Medical  Histories,  HHS/NIH/NINDS  and 
HHS/NIH/NIDCD,  publ.  Federal 
Register,  1987  Comp.  Vol.  1,  p.  477. 

09-25-0031,  Clinical  Research:  Serological 
and  Virus  Data  in  Studies  Related  to  the 
Central  Nervous  System,  HHS/NIH/ 
NINDS,  publ.  Federal  Register,  1987 
Comp.  Vol.  1.  p.  477. 

09-25-0128,  Clinical  Research:  Neural 

Prosthesis  and  Biomedical  Engineering 
Studies,  HHS/NIH/NINDS,  publ.  Federal 
Register,  1987  Comp.  Vol.  1.  p.  509. 

09-25-0129,  Clinical  Research:  Clinical 

Research  Studies  Dealing  with  Hearing, 
Speech.  Language  and  Chemosensory 
Disorders,  HHS/NIH/NIDCD,  publ 
Federal  Register,  1987  Comp.  Vol.  1,  p. 
510. 

09-25-0148.  Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical.  Epidemiological  and  Biomedical 
Studies  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke  and 
National  Institute  on  Deafness  and  Other 
Communication  Disorders,  HHS/NIH/ 
NINDS  and  HHS/NIH/NIDCD,  Pub!. 
Federal  Register,  VoL  51.  No.  226.  p. 
42440. 


L.  DCL£TEO  SYSTEMS  Of  RECORDS 

The  following  systems  of  records 
which  appeared  in  the  1988  annual 
publication  are  now  being  deleted; 
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09-25-0019.  CliMCBl  Research:  Genetic 
Counseling  HHS/NIH/NINDS.  puM. 
fdBta  H^/.„ter,  igtff  Co^  Voi  1.  p. 
474. 

09-25-0020,  Clinical  Research:  Genetics  of 
Neurological  Dtaonkn.  HHSfimtf 
NINDS.  publ.  Federal  R^giatei;  1987 
Comp.  Vol.  1,  p.  475. 

We  are  publishing  only  those  systems 
which  have  been  changed  to  reflect  minor 
modifications.  All  system  notices  were  laat 
published  in  the  Federal  Register,  Privacy  Act 
Issuances,  1887  Coaipilation.  Volume  1,  pp. 
4K-527,  Novcn^r  24.  Iflea  VoL  51.  No.  228 
pp.  423ga-(2449  and  selectively  vpdated  on 
November  24, 1987  is  VoL  52  Na  226  and  on 
November  22. 1988  in  VoL  53.  No.  225. 

The  foUowing  is  a  list  of  active 
systems  of  records  maintained  by  NIH. 

TAflLCOf  COMTCNTS 

09-25-0001,  Clinical  Research:  Patient 

Records,  HKS,'NIH/NHL«,  publ.  Federri 
Regifltm.  1987  Comp.  Vol.  L  p.  468. 

09-25-O0Q2.  Clinical  Research:  Patient 
Phonocardiognun  Reovds.  HHS/Nd/ 
NHLBL  pmU.  Federal  Racier.  1967 
Comp.  VoL  L  p.  486. 

09-2S-OOOQI  Aidniiiiflfration:  Antborized 

Radioauctide  Users  File.  HHS/NlHyORa 
PubL  Federal  Ragiater.  VoL  51,  No  22&  p. 
42422. 

09-25-0005,  Adminisfratioo:  Library 

Circulation  and  User  I.a  File,  HHS/NIH/ 
CD,  putri.  Federal  Register,  1987  Comp. 
Vd.  1,  p.  488. 

09-25-00(T7.  Administration:  NIH  Safety 
Gteeaes  Iswance  Program.  HHS/NW/ 
ORS.  ;iubt.  Federal  Regietar.  Vol.  51.  No. 
226,  p.42«n. 

09-2$-080a  Admrnisti^tion:  Radiation 
Woriom  MoBilofii^,  HHS/NIH/ORS. 
p«M.FiJwiasDimi.  VoL  51,  Na  228,  p. 
42423. 

09-25-OOMl  Research  Rewwoes:  Registry  of 
iodividuaU  Potentially  Exposed  to 
Microbial  Agents,  Hhis/NIH/Na.  pubL 
Federal  Regiatat.  VoL  51,  Na  228.  p. 
42424. 

09-25-0011,  Clinical  Research:  Blood  Donor 
Records,  HHS/NTH/CC,  pubL  Fedaral 
Register,  VoL  51,  No.  220.  p.  42402. 

09-25-0012.  Clinical  Research:  Candidate 
Normal  Volunteer  Records.  HHSJNIHJ 
CC,  publ.  Federal  Register.  VoL  51.  No 
228.  p  42424. 

09-25-0014,  Clinical  Research:  Student 
Records,  HHS/NIH/CC,  publ.  Federri 
Register,  Vol.  51,  No.  226.  p.  4242. 

09-25-0015.  Clinical  Research;  CollaboraUve 
Clinical  Epilepsy  Research,  KHS/NIH/ 
NINDS,  publ.  Federal  Rogistec  1987 
Comp.  Vol.  1,  p.  472. 

09-25-0016,  Clinical  Research:  Collaborative 

Perinatal  Project  HHS/NIH/NINDS.  pnM. 

Federal  Register,  1987  Compi  Vol.  1,  p. 

473. 
09-25-0(J21.  CKnical  Research:  Guam  Patient/ 

Control  Registry,  WIS /NIH/ NINDS. 

Publ  Fsderal  RegiMer,  1987  Comp.  Vol.  1. 

P.47S. 


09-25-0026.  Ckaical  Roseaick  Nervous 

System  Studies,  HHS/hOH/NUNDS.  publ. 
Federal  Register,  1987  Comp.  V«L  1,  p. 
476. 

09-25-002a  Clinical  Research:  Patient 

Medical  Histories,  HHS/NIH/NINDS  and 
HHS/NIH/NIDCa  pubL  F«d«id 
Kegislat.  1987  Comp.  VoL  1.  p.  477. 

09-25-0031,  Clinical  Research:  Serological 
and  Vires  DaU  in  Studies  Related  to  tlw 
Central  Nervous  System.  HHS/NiH/ 
NINDS.  pubL  Federal  Register,  1987 
Comp.  VoL  1,  p.  477. 

09-25-0033,  international  Activities: 
Fellowskips  Awarded  by  Foreign 
Organizations.  HHS/'NIH/HC.  paU. 
Federal  Register.  Vol.  51.  No.  228,  p. 
42403. 

09-25-0034,  International  Activities:  Scfoolars- 
In-Rasidence  Pragran,  HHS/NUi/FlC, 
pafal.  FedanI  Rngistsr.  VoL  5L  bo.  228.  p. 
42404. 

09-25-0035,  International  Activities: 

intemational  HeeHfa  Exchange  Pro^wns 
Participants.  HHS/NtH/FiC,  pubL 
FadaralRetMtBr.  VoL  51.  No.  22a  p. 
42404. 

09-25-0038,  Grants:  IMPAC  (Grant/Cortract 
Information),  HHS/NIH/DRG,  ptM. 
Fedard  Regiatar.  VoL  51,  Na  228.  p. 
42406. 

09-25-0037,  Oinicai  Research:  The  BaMraore 
Loagitu^Bal  Study  of  Agii^.  KHS/NTH/ 
NlA.psbL  Fadsal  Vagimt,  1987  Comp.  i 
Vol.  1,  p.  481. 

09-25-0098.  Clinical  Reaearck  Diabetes 

Meliittts  Research  Stady  of  Sotsthwestem 
Amencaa  Indians,  HHS/NIH/NIDDK, 
publ.  Federal  Register  1987  Comp.  Vol.  1. 
p.  463. 

09-25-00«l.  Clinical  Researdr  Southwestern 
AoMrican  Indian  Patient  Data.  HHS/ 
NiH/NIODK,  publ.  Federal  RegistK.  1987 
Comp.  Vol.  1.  p.  483. 

09-25-0041,  Research  Resources:  Scientists 
Requesting  Hormone  Distribution,  HHS/ 
NIH/NIDDK,  publ.  Fadoal  Registar.  1987 
Comp.  Vol.  1,  p.  484. 

09-25-0042.  Chnical  Research:  National 
Institute  of  Dental  Research  Patient 
Records,  HHS/NIH/NIDR,  pnfaL  Fedaial 
Register,  Vol  51.  No.  228,  p.  42426. 

09-25-0044,  Clinical  Research:  Sensory 
Testing  Research  Program.  HHS/NIH/ 
NIDR.  publ.  Federal  Register,  Vol.  51.  No. 
226,  p.  42427. 

09-25-0046,  Clinical  Research:  Catalog  of 
Clinical  Specimens  from  Patients, 
Volunteers  and  Laboratory  Personnel, 
HHS/NIH/NL\nX  publ.  Federal  Rcgistw, 
Vol.  51.  No.  228,  p.  42428. 

09-25-0M8,  Clinical  Research:  Serology- 
Epidemiology  Parasite  Research,  HHS/ 
NIH/NL<VID,  publ.  Federal  Register,  Vol. 
51.  Na  228.  p.  424291 

09-25-0053,  Clinical  Research:  Vision  Studies. 
HHS/NIH/NEl,  publ.  Federal  Register. 
VoL  51,  Na  228,  p.  43414. 

09-25-0054,  Administration:  Property 
Accounting,  HHS/NIH/ORS,  pubL 
Federal  Register.  Vol.  51,  No.  228,  p. 
42431. 

09-25-0057.  Clinical  Research:  Burkitt's 


HHS/Nm/Md, 
Vol.  51.  Na  Z28,  p. 
42432. 

09-25-006a  Clinical  Research:  Division  «f 
Cancer  Treatment  Clinicd 
Investigations.  HHS/NIH/NCL  publ. 
Fedaral  Re^star.  VoL  51.  No.  226,  p. 
42433. 

09-25-0087,  CKnical  Research:  National 
Cancer  Incidence  Surreys.  HHS/NIH/ 
NCL  pnb(.  Federal  Registar,  1S87  Comp. 
Vol.  1,  p.  491. 

09-25-0089,  NIH  cRnlcal  Center  Admissions 
of  die  NatioMi  Cancer  institute.  HHS/ 
NIH/NCL  puM.  Federal  Ragialar.  Vol.  51. 
No.  226.  p.  42406. 

09-25-0074,  Clinical  Research:  Division  of 
Cancer  Biology  and  iDiagnosis  Patient 
Trials.  HHS/MH/Na  pubL  Fadaad 
Ragjstar.  Vol.  SI.  Na  22a  p.  42434. 

09-25-0075  Administratian:  InstitvtijBa 
Submitting  Assurances  for  Protection 
from  Resean±  Risks  and  Animal 
Welfare,  HHS/NITi/OD/OER.  publ. 
Federal  Register.  Vol.  51,  No.  228.  p. 
42407.      - 

09-25-0077.  Biological  Carcinogenesis  Branch 
Human  Spedaieci  Prograai.  MiS/Nffl/ 
NCL  pabi.  Fedaral  Ro^star.  VoL  51,  No. 
2aap.4243S. 

09-25-0078,  AdminisfrBtion:  Conseltant  File, 
HHS/NIH/NHLBL  publ.  Fadani  Sa^atar. 
iS87  Coop.  VoL  1.  p.  4S5k 

09-25-0087,  AdmiiBstratioa:  Employees  and 
Coandtants.  HHS/NIH/NIAIDi  pobL 
Federal  Register,  VoL  51.  Na  226,  p. 
42436. 

09-25-0091,  Administration:  General  Files  on 
Employees.  Donors,  and  Correspondents, 
HHS/NIH/NEL  publ.  Federal  Registar. 
Vol.  51,  No.  228,  p.  42415. 

09-25-0093,  Administration:  Administration 
Authors,  Reviewers  and  Members  of  the 
Journal  of  the  National  Cancer  Institute, 
HHS/NIH/NCL  publ.  Federal  Repster, 
1987  Comp.  Vol.  1,  p.  497. 

09-25-00S6.  Contracts;  National  Cancer 
Institute  Contract  Management  System 
Principal  inrestigators.  Project  Officers 
and  Contract  Specialists.  HHS/NIH/NCL 
p4iU.  Federal  Bagistar.  1967  Comp.  Vol.  1, 
p.  498. 

09-25-0090,  Clinical  Research:  Patient 
Medical  Records,  HHS/NIH/GC,  publ. 
Federal  Register,  Vol.  51,  No.  226.  p. 
42408. 

09-25-OlOa  diaical  Research: 

Nean^barmacoiogy  Stwfies,  HHS/N&l/ 
NINDS,  pabL  Fadeeai  Register,  1987 
Coap.  VoL  1.  p.  489. 

09-25-0102,  Administration:  Grants 

Associates  Program  Waridng  Files.  HHS/ 
NIH/DRG.  publ.  Fadarri  BecialBr.  1987 
Comp.  VoL  1,  p.  SOa 
09-25-0105,  Adninistration:  Health  Reoonls 
of  Employees,  Visiting  Scientists, 
Fellows,  Contractors,  and  Relatives  of 
Inpatients,  HHS/NIH/OD.  publ.  Federad 
Register,  1987  Comp.  VoL  1,  p.  501. 
09-25-0108.  Administration:  Executive 
Secretariat  CorrespoaUenoe  Reoards. 
HHS/NIH/OD,  pubL  Fsdaaal  RMJster. 
1987  Comp.  VoL  1,  p.  502. 
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09-25-0108,  Personnel:  Guest  Researchers/ 
Student  Scientists/Scientists  Emeriti. 
HHS/NIH/DPM.  publ.  Federal  Reguter. 
Vol.  51,  No.  228.  p.  42409. 

09-25-0112.  Extramural  Awards:  Research. 
Research  Training,  Fellowship  and 
Construction  Applications  and  Related 
Awards,  HHS/NIH/OD,  publ.  Federal 
Register.  Vol.  51.  No.  228.  p.  42410. 

09-25-0115,  Administration:  Curricula  Vitae 
of  Consultants  and  Clinical  Investigators. 
HHS/NIH/NIAID.  publ.  Federal  Register. 
Vol.  51.  No.  228.  p.  42438. 

09-25-0118,  Contracts:  Professional  Services 
Contractors.  HHS/NIH/NCI.  publ. 
Federal  Register.  1987  Comp.  Vol.  1.  p. 
506. 

09-25-0121,  International  Activities:  Senior 
International  Fellowships  Program, 
HHS/NIH/nC.  publ.  Federal  Register. 
Vol.  51,  No.  228,  p.  42418. 

09-25-0124.  Administration:  Phannacology 
Research  Associates.  HHS/NIH/NIGMS, 
publ.  Federal  Register.  Vol.  51,  No.  226.  p. 
42412. 

09-25-0126,  Clinical  Research:  National 
Heart,  Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies. 
HHS/NIH/NHLBI.  publ.  Federal  Register. 
Vol.  51.  No.  228.  p.  42417. 

09-25-0128,  Clinical  Research:  Neural 

Prosthesis  and  Biomedical  Engineering 
Studies,  HHS/NIH/NINDS.  publ.  Federal 
Register,  1987  Comp.  Vol.  1.  p.  509. 

09-25-0129,  Clinical  Research:  Clinical 

Research  Studies  Dealing  with  Hearing. 
Speech,  Language  and  Chemosensory 
Disorders,  HHS/NIH/NIDCD.  publ 
Federal  Register,  1987  Comp.  Vol.  1,  p. 
510. 

09-25-0130,  Clinical  Research  Studies  in  the 
Division  of  Cancer  Cause  and 
Prevention.  HHS/NIH/NCI,  publ.  Federal 
Register.  1987  Comp.  Vol.  1.  p.  511. 

09-25-0133.  Clinical  Research:  Kidney 
Transplant  Histocompatibility  Study 
(KTHS),  HHS/NIH/NIDDK,  publ.  Federal 
Register.  Vol.  51.  No.  226.  p.  42438. 

09-25-0134,  Clinical  Research:  Epidemiology 
Studies,  National  Institute  of 
Environmental  Health  Sciences  HHS/ 
NIH/NIEHS,  publ.  Federal  Register,  Vol. 
51,  No.  228,  p.  42418. 

09-25-0140.  International  AcUvities: 
International  Scientific  Research  in 
Intramural  Laboratories  at  National 
Institutes  of  Health.  HHS/NIH/FIC,  publ. 
Federal  Register.  Vol.  51.  No.  226,  p. 
42413. 

09-25-0142,  Clinical  Research:  Records  of 
Subjects  in  Intramural  Research, 
Epidemology,  Demography  and  Biometry 
Studies  on  Aging.  HHS/NIH/NL\.  pubL 
Federal  Register,  1987  Comp.  Vol.  1.  p. 
515. 

09-25-0143.  Biomedical  Research:  Records  of 
Subjects  in  Clinical.  Epidemiologic  and 
Biometric  Studies  of  the  National 
Institute  of  Allergy  and  Infectious 
Disease.  HHS/NIH/NIAID.  publ.  Federal 
Register.  VoL  51,  No,  228,  p.  42439. 


09-25-0146.  Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical,  Epidemiological  and  Biomedical 
Studies  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke  and 
the  National  Institute  on  Deafness  and 
Other  Communication  Disorders,  HHS/ 
NIH/NINDS  and  HHS/NIH/NIDCD. 
publ.  Federal  Register.  VoL  51.  No.  226.  p. 
42440. 

09-25-0151.  Administration:  Public  Health 
Service  ALERT  Records  Concerning 
Individuals  Under  Investigation  for 
Possible  Misconduct  In  Science  or 
Subject  to  Sanctions  for  Such 
Misconduct  HHS/PHS/NIH,  publ. 
Federal  Register,  Vol.  52.  No.  102.  p. 
19929. 

09-25-0152.  Biomedical  Research:  Records  of 
Subjects  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological 
and  Biometric  Studies,  HHS/NIH/NIDR. 
publ.  Federal  Register,  Vol.  51,  No.  226,  p. 
42442. 

09-25-0153,  Biomedical  Research:  Records  of 
Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development  HHS/NIH/NICHD,  pubL 
Federal  Register,  VoL  51,  No.  226.  p. 
42444. 

09-25-0154.  Biomedical  Research:  Records  of 
Subjects  in  Cancer  Studies  of  the 
Division  of  Cancer  Prevention  and 
Control.  HHS/NIH/NCI,  publ.  Federal 
Register.  Vol.  51.  No.  226.  p.  42420. 

09-25-0156,  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH,  HHS/ 
NIH/OD.  publ.  Federal  Register.  Vol.  51. 
No.  228.  p.  42447. 

09-25-0158,  Administration:  Records  of 
Applicants  and  Awardees  of  the  NIH 
Intramural  Research  Training  Awards 
Program,  HHS/NIH/OD.  publ.  Federal 
Register,  Vol.  52.  No.  156.  p.  30255. 
Date:  October  26. 1989. 

William  F.  Raub. 

Acting^irector,  NaUonal  Institutes  of  Health. 

09-25-0005 
SYSTEM  NAME: 

Administration:  Library  Circtilation 
and  User  I.D.  FUe,  HHS/NIH/OD. 

SECURITY  CLASSIFICATION: 

None. 

JSYSTSM  LOCATKM: 

Building  10,  Room  1L25B.  9000 
Rockville  Pike.  Bethesda.  MD  20892,  and 
Building  12A,  Rpom  3018,  9000  Rockville 
Pike.  Bethesda.  MD  20892,  and  Building 
38.  Room  1S33.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

CATEOOMIES  Of  INOfVIOUALS  COVERED  SV  THE 
SYSTEM: 

NIH  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Library  records. 


AUTMORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Public  Health  Service  Act:  42  U.S.C. 
241. 

PURPOSE  OF  THE  SYSTEM: 

Library  material,  services  and 
circulation  control. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUiOINa  CATEOOAIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  of  Library  users  may  be 
disclosed  to  NIH  contractors  and  staff  in 
order  to  accomplish  library  material, 
services  and  circulation  control. 
Recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
those  records. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual.  The 
Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  Htigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  8TORINO, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer  tape 
and  disc,  and  on  file  cards. 

RETRItVABIUTY: 

Records  are  retrieved  by  name. 

SAFEOUAROS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Library  staff  members  who  need  to 
verify  that  Library  identification  cards 
have  been  issued  to  those  Library  users 
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requesting  services  such  as  MEDLINE 
and  other  computer  online  bibliographic 
searches,  translations  and  interlibrary 
loans.  Other  one-time  and  speciad 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

Physical  Safeguards:  The  office 
housing  the  cabinets  and  file  drawers 
for  storage  of  records  are  locked  during 
all  library  off-duty  hours.  During  all  duty 
hours  offices  are  attended  by  employees 
who  maintain  the  files. 

Procedural  Safeguards:  Access  to  the 
file  is  strictly  controlled  by  employees 
who  maintain  the  files.  Records  may  be 
removed  from  files  only  at  the  request  of 
the  system  manager  or  other  authorized 
employees.  Access  to  computerized 
records  is  controlled  by  the  use  of 
security  codes  known  only  to  authorized 
users. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  3.  Disposal  methods 
include  burning  or  shredding  paper 
materials  and  erasing  computer  tapes. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Reference  and  Bibliographic 
Services  Section,  Library  Branch, 
Division  of  Research  Services,  Building 
10,  Room  1L21,  NIH,  9000  Rockville  Pike, 
Bethesda,  MD  20892,  and  Librarian, 
Division  of  Computer  Research  and 
Technology,  Building  12A,  Room  3018, 
NIH,  9000  Rockville  Pike,  Bethesda,  MD 
20892,  and  Chief,  Public  Services 
Division,  Library  Operations,  National 
Library  of  Medicine,  Building  38,  Room 
1S33, 9000  Rockville  Pike.  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record,  if  any. 

CONTESTINO  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 


contested,  the  corrective  action  sought 
and  the  reasons  for  the  correction,  along 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant 

RECORD  SOURCE  CATEGORIES: 

Individual,  NIH  Library  ID  card  data. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 

09-25-0010 

I 
SYSTEM  NAMK 

Research  Resources:  Registry  of 
Individuals  Potentially  Exposed  to 
Microbial  Agents,  HHS/NIH/NCI. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health. 
Executive  Plaza  North,  Room  540,  6130 
Executive  Blvd.,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 

SYSTEM: 

Individuals  potentially  exposed  to 
biohazardous  microbial  agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Microbial  agents  registry. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  serve  as  a  base  for  health  and 
safety  for  individuals  and  organizations 
involved  in  use  of  potentially  hazardous 
agents.  (2)  To  identify  potential  hazards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 


litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUOES  AND  PRACTICES  FOR  STORAGE, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  on 
magnetic  tape,  and  3380  disks. 

retrievamltty: 
Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location.  Each  site 
implements  personnel,  physical,  and 
procedural  safeguards  such  as  the 
following: 

1.  Authorized  Users:  Employees 
authorized  to  use  the  records  include 
professional  staff  in  the  Biological 
Carcinogenesis  Branch  who  have  been 
informed  of  the  need  for  maintaining 
confidentiality  of  the  records. 

2.  Physical  Safeguards:  Office  records 
are  kept  in  closed  cabinets  in  offices 
which  are  locked  during  off-duty  hours. 

3.  Procedure  Safeguards:  Access  to  the 
file  is  strictly  controlled  by  the  system 
manager  and  his  designee,  and  records 
may  be  removed  from  files  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computerized  records  is  controlled  by 
the  use  of  security  codes  known  only  to 
the  authorized  users. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  "ADP  Systems  Security",  of 
the  HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAU 

Indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Cancer  Institute,  Division  of 
Cancer  Etiology,  Biological 
Carcinogenesis  Program  Coordinator, 
Research  Resources  Biological 
Carcinogenesis  Branch,  Executive  Plaza 
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North.  Room  540. 6130  Executive  Blvd.. 
Bethesda.  MD  20892. 

NOTIFICATtON  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

COHTESTINO  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEOORtES: 

Information  is  obtained  from 
individuals  and/or  organizations 
providing  specimens. 

SYSTEMS  EXEMRTED  FROM  CERTAIN 
PROVISKMiS  OF  THE  ACT. 

None. 


09-25-0015 

SYSTEM  NAM!!: 

Clinical  Research:  Collaborative 
Clinical  Epilepsy  Research,  HHS/NIH/ 
NINDS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  locatiom: 

Building  12.  NIH,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  tni 

system: 

Patients  participating  in  clinical 
epilepsy  research  sponsored  by  the 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS). 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Clinical  data. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 
42  U.S.C.  241,  289a,  289c 

PURPOSE  OF  THE  SYSTEM: 

Clinical  research  on  epilepsy, 
specifically  neurophysiological  studies 
of  patients  and  new  drug  studies 
designed  to  improve  treatment  of 
epilepsy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  caijacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACnCCS  FOR  STORINO, 
RETRtEVtNO.  ACCESSINQ,  RETAINiNO,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  and 
on  magnetic  tape  and  discs. 

RETRIEVABIUTV: 

Records  are  retrieved  by  identifying 
number. 

SAFEGUARDS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  to  HHS 
researchers  or  the  staff  of  the  Epilepsy 
Branch.  No  other  use  is  permitted 
without  specific  permission  of  the 
System  Manager. 


Physical  Safeguards:  Records  are  kept 
in  a  location  which  is  locked  during  non- 
duty  hours. 

Procedural  Safeguards:  Records  are 
used  in  the  system  location  only  and  are 
returned  to  file  cabinets  at  the  end  of 
each  working  day.  Location  is  attended 
at  all  times  during  working  hours. 
Personnel  having  access  to  system  have 
received  Privacy  Act  training. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  10.  Y^ars  at  Federal 
Records  Center:  15. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Epilepsy  Branch,  NINDS. 
Federal  Building,  Room  114.  7550 
Wisconsin  Avenue.  Bethesda.  MD  20692. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  Chief.  Administrative  Services 
Branch.  NINDS.  Building  31.  Room  8A49. 
Nfti.  9000  Rockville  Pike.  Bethesda.  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing,  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  A  parent 
or  guardian  who  requests  notification  of, 
or  access  to.  a  child's  or  incompetent 
person's  medical  record  shall  designate 
a  family  physician  or  other  health 
professional  (other  than  a  family 
member)  to  whom  the  record,  if  any,  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought 
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and  the  reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Clinical  treatment  records  from 
physicians,  nurses  and  other  sources  of 
care. 


XBNPTEDI 


SYSTEMS  EXiMPTED  FROM  CERTAIN 
PROVISIONS  Of  THf^ACn 

None. 


/ 


09-25-0016 


SYSTEM  NAME: 

Clinical  Research:  Collaborative 
Perinatal  Project  HHS/NIH/NLNDS. 

SECURmr  classification: 

None. 

SYSTEM  location: 

Federal  Building,  NIH,  7550  Wisconsin 
Ave..  Bethesda,  MD  20892. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Women  in  the  perinatal  study  of  NIH 
during  their  pregnancies,  their  children, 
husbands,  fathers  of  children  and  other 
family  members. 

categories  of  records  in  the  system: 

Medical  histories  and  examinations. 

AUTHORrrr  for  maintenance  of  the 
system: 

42  U.S.C.  241.  289a,  289c. 

purpose  of  the  system: 

Biomedical  and  behavioral  research 
by  HHS  scientists  to  discover  leads  to 
the  developmental  disorders  of 
childhood  by  relating  events  of 
pregnancy,  labor  and  delivery,  infancy 
and  early  childhood  to  subsequent 
development  of  the  child. 

routine  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

(B)  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

(C)  Has  required  the  recipient  to  (1) 
establish  reasonable  administrative. 


technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or  (d)  when  required  by  law; 

(D)  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

Certain  infectious  diseases  are 
reported  to  state  government  as  required 
by  law. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
eR'ective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


policies  and  practices  for  storing, 
retrieving,  accessing.  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  stored  in  file  folders,  on 
punch  cards  and  magnetic  tape, 
computer  printouts,  and  on  microfilm. 

retrievabilitv: 

Records  are  retrieved  by  identifying 
number  assigned  to  the  mother. 

SAFEGUARDS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  to  HHS 
researchers  and  data  processing  support 
staff  only  upon  receiving  an  approved 
written  request  from  the  System 
Manager  which  specifies  the  data  to  be 
received  and  the  intended  use  of  the 
data.  A  list  of  authorized  users  is 
maintained. 

Physical  Safeguards:  Records  are  in 
an  area  with  no  other  use  which  is 
locked  when  system  is  not  in  use. 

Procedural  Safeguards:  Personnel 
having  access  are  trained  in  Privacy 
requirements.  Records  of  access  to  the 
system  are  maintained.  Records  are 
used  in  the  system  area  or  other 
designated  work  area. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  indefinite.  Some  records 
are  sent  to  the  Federal  Records  Center 
and  held  for  3  years. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Developmental  Neurology 
Branch,  National  Institute  of 
Neurological  Disorders  and  Stroke 
(NINDS),  Federal  Building,  NIH,  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  Chief,  Administrative  Services 
Branch.  NINDS.  Building  31.  Room  8A49. 
NIH,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing,  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
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the  subject  individual  of  its  contents  a> 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity, 

RECOito  Access  PttOCCOimE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTCSTWO  HCCOKO  MIOCaHMIC: 

Contact  the  ofBcial  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought. 
and  the  reasons  for  the  correction,  with 
supporting  justification. 

REcmto  souncc  cateoowes: 

Mother,  child,  father,  biomedical 
examiners,  hospital  and  clinic  records, 
schools. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISJOMS  OF  THE  ACT 

None. 
09-25-0021 

SYSTEM  name: 

Clinical  Research:  Guam  Patient/ 
Control  Registry.  HHS/NIH/NINDS. 

SECURrrv  CtASSmCATION: 

None. 

SYSTEM  location: 

Building  36.  Room  5D03.  NIH.  9000 
Rockville  Pike,  Bethesda.  MD  20892. 
Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEOOfllES  Of  IN04VIDUALS  COVERED  BY  THE 
SYSTEM: 

Research  patients  of  NIH  on  Guam. 

CATEOORtES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  and  demographic  data. 

AUTHORrrV  FOII  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  289a.  289c. 
PURPOSE  OF  THE  SYSTEM: 

Biomedical  research  on  patients  by 
HHS  scientists  who  study  selected 
diseases  and  conditions  found  on  the 
island  of  Guam  in  the  Pacific. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  WiCUHMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees.  Certain  infectious 
diseases  are  reported  to  Territorial 
authorities  as  required  by  law. 
Disclosure  may  be  made  to  a 
congressional  ofHce  ht>m  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual.  In  the 
event  of  litigation  where  the  defendant 
is  (a)  the  Department  any  component  of 
the  Department,  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity,  (b)  the  United  States  where 
the  Department  determines  that  the 
claim,  if  successful,  is  likely  to  directly 
affect  the  operations  of  the  Department 
or  any  of  its  components;  or  (c)  any 
Department  employee  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent 
such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINQ,  ACCESSMO,  RCTAMMNO,  ANO 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  on 
punch  cards,  magnetic  tape,  index  cards, 
and  print-out  sheets. 

retrievabiuty: 

Records  are  retrieved  by  name  and  ID 
number. 

safeguards: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  HHS 
researchers  or  their  authorized 
collaborators. 

Physical  Safeguards:  Location  is 
locked  during  non-working  hours  and 
records  are  returned  to  location  at  end 
of  working  day. 

Procedural  Safeguards:  Persons 
having  access  to  records  are  informed  of 
the  Privacy  Act  requirements  and 
location  is  attended  at  all  times  during 
the  working  day. 


retention  AND  disposal: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  NIH  Records 
Control  Schedule,  item  3000-G-3.  A 
copy  of  the  schedule  may  be  obtained 
by  writing  to  the  system  manager  at  the 
addiess  below.  Inactive  records  may  be 
retired  to  a  Federal  Records  Center. 

SYSTEM  manager  ANO  ADDRESS: 

Director,  Intramural  Research. 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS),  Building 
10,  Room  5N14.  NIH.  9000  Rockville 
Pike.  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  Chief,  Administrative  Services 
Branch.  NINDS,  Building  31,  Room  8A4a 
NIH.  9000  Rockville  Pike,  Bediesda.  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowii^  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing,  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  reasons  for  the  correction, 
and  the  corrective  action  sought 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  their  families. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-25-0026 

SYSTEM  NAME: 

Clinical  Research:  Nervous  System 
Studies.  HHS/NIH/NINDS. 

SECURrrv  classification: 
None. 
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SYSTBH  location: 

Budding  36,  Room  5B2a  NIH.  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Research  patients  in  NIH-related 
studies  having  nervous  system 
disorders. 

CATEOOWES  OF  RECORDS  IN  THE  SVSTEM: 

Medical  and  demographic  data. 
AUTHORrry  for  maintenance  of  the 

SYSTEM: 
42  U.S.C.  241.  289a.  289c. 

PURPOSE  OF  r^e  system: 

Clinical  research  by  HHS  scientists  on 
patients  with  special  diseases  of  the 
nervous  system,  with  particular 
emphasis  on  those  diseases  known  or 
thought  to  be  caused  by  slow  or  latent 
viruses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOMO  CATEOORCS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

Certain  infectious  diseases  are 
reported  to  state  government  as  required 
by  law. 

Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center.  In  the  event  of 
litigation  wfaf  re  the  defendant  is  (a)  the 
Department,  any  component  of  the 
Department  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity;  (b)  the  United  States  where 
the  Department  determines  that  the 
claim,  if  successful,  is  likely  to  direcUy 
affect  the  operations  of  the  Department 
or  any  of  its  components:  or  (c)  any 
Department  employee  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent 
such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosiire  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


POUCIES  AND  PRACTICES  fOC  r'O^tWQ, 
RTTRIEVINa,  ACCESSIMO,  RF    ajh^*^ 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 


Records  are  stored  in  file  folders,  on 
magnetic  tape,  and  on  computer  print- 
out sheets. 

RETRKVABtLrrv: 

Records  are  retrieved  by  name, 
disease  and  attending  physician  name. 

SAFEGUARDS: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to 
scientists  on  the  staff  of  the  Central 
Nervous  System  Studies  Laboratory  and 
their  assistants. 

Physical  Safeguards:  Records  are  kept 
in  a  locked  lucation. 

Procedural  Safeguards:  Personnel 
having  access  to  system  are  informed  of 
Privacy  Act  requirements. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  NIH  Records 
Control  Schedule,  item  3000-G-3.  A 
copy  of  the  schedule  may  be  obtained 
by  writing  to  the  system  manager  at  the 
address  below.  Inactive  records  may  be 
retired  to  a  Federal  Records  Center. 


SYSTEM  MANAOai  AND  i 

Chief.  Central  Nervous  System 
Studies  Lab.,  Building  36,  Room  5B21, 
NIH.  9000  Rockville  Pike.  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  Chief.  Administrative  Services 
Branch,  NINDS.  Building  31.  Room  8A49. 
NIH,  9000  Rockville  Pike.  Bethesda.  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  lequest  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing,  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RBOOnO  ACCESS  PWOCCOURI!. 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  oontents  being  sought 


CONICSflNQ  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEOORCS: 

Attending  physicians. 

SYSTEMS  EXEMPTED  FROM  CERTAM 
PROVISIONS  OF  THE  ACT: 

None. 
09-2S-O031 

SYSTEM  NAME: 

Clinical  Research:  Serological  and 
Virus  Data  in  Studies  Related  to  the 
Central  Nervous  System.  HHS/NIH/ 
NINDS. 

SECURITY  CLASSIFICAriOH: 

None. 

SYSTEM  LOCATION: 

Building  36.  Room  5B21.  NIH.  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  diis  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  with  possible  perinatal,  acute 
or  chronic  diseases  and  normal 
volunteers  in  NIH-related  studies 
pertaining  to  the  central  nervous  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Laboratory  findings  for  viruses. 

AUTHORITY  POW  MAItfTtNAWCE  OF  THE 
SYSTBR 

42  U.S.C.  241,  289h. 
PURPOSE  OF  THE  SYSTEM: 

Clinical  research  by  HHS  scientists 
and  their  authorized  collaborators  and 
research  on  biood  serum,  specifically  to 
discover  the  role  of  infections 
(particularly  those  caused  by  a  virus)  in 
diseases  of  the  central  nervous  system 
and  also  to  study  the  role  of  vacdnes  in 
these  diseases. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USEK 

Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

Certain  infectious  diseases  are 
reported  to  State  Goveniment  as 
required  by  law. 

Information  may  be  used  to  respond 
to  Congressional  inquhies  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 
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In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Pubhc 
Health  Service  in  connection  with  such 
Individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

pouaes  ANO  Pfucnces  foh  rronmo, 
RrrmEviNO,  acccminq,  retammno,  and 

nSPOSINO  Of  RECOftOS  IN  THE  SYSTEM: 

stohaoe: 

Records  are  stored  on  papers  and  in 
file  folders. 

retiwevabujty: 

Records  are  retrieved  by  name  and 
number. 

safeguards: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  HHS 
scientists  and  their  assistants  and 
authorized  collaborators. 

Physical  Safeguards:  Records  are  kept 
in  cabinets  which  are  locked  at  all  times 
that  system  is  not  in  use.  in  a  location 
which  is  also  locked  when  system  is  not 
in  use. 

Procedural  Safeguards:  Personnel 
having  access  to  system  have  been 
trained  in  Privacy  Act  requirements. 
Records  are  used  in  a  designated  work 
area  and  the  system  location  is  attended 
at  all  times  during  working  hours. 

RETENTION  ANO  DISPOSAL: 

Years  at  NIH:  15.  Years  at  Federal 
Records  Center  20. 

SYSTEM  MANAQER<S)  ANO  AOORESS: 

Deputy  Chief,  Laboratory  of  Central 
Nervous  Systems  Studies,  Intramural 
Research  Program,  Building  38,  Room 
5B21,  NIH.  9000  Rockville  Pike. 
Bethesda,  MD  20892. 


NOTIFICATION  PflOCEDURC: 

To  determine  if  a  record  exists, 
contact:  Chief.  Administrative  Services 
Branch,  NINDS,  Building  31,  Room  8A49, 
NIH,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certiHcation  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RCCORO  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notiRcation  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought. 

RECORD  SOURCE  CATEGORIES: 

Hospital  records,  volunteers,  and 
laboratory  data. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0034 
SYSTEM  NAME: 

International  Activities:  Scholars-in- 
Residence  Program,  HHS/NIH/FIC. 

SECURITY  CtASSIFICATION: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
38A,  Room  612. 9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Distinguished  scientists  and  scholars 
invited  to  accept  NIH  scholarships. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employment  and  education  histories; 
references. 

authority  for  maintenance  of  thi 
system: 

42  U.S.C.  2421,  "International 
Cooperation"  of  the  PHS  Act. 

PURPOSE  OF  THE  SYSTEM: 

To  administer  and  award  scholarships 
to  distinguished  scientists. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Information  is  made  available  to 
authorized  employees  and  agents  of  the 
Federal  Government  for  purposes  of 
investigations,  inspections  and  audits, 
and  in  appropriate  cases,  to  the 
Department  of  Justice  for  prosecution 
under  civil  and  criminal  laws. 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
htigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  Hie  folders. 

retrievability: 
Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
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particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2. 1%ysical  Safeguards:  Records  are 
kept  in  locked  file  cabmets.  Offices  are 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  1.  At  Federal  Records 
Center:  5. 

SYSTEM  MANAGER  AND  ADDRESS: 

Fogarty  International  Center,  National 
Institutes  of  Health,  Building  16,  Room 
202. 9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
system  manager,  as  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEOUK: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTEST|*«  RECORD  PHOCEOURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  invitees, 
reference  sources,  and  persons 
supplying  recommendations. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


09-25-0035 

SYSmUMMC 

International  Activities:  Health 
Scientist  Exchange  Programs,  HHS/ 
NIH/nC. 

SECUNmr  CLASSmCATIOM: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Building 
38A,  Room  612,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

CATEGORIES  OF  INOIVtDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  citizens  applying  for  participation 
in  health  scientist  exchange  programs 
through  NIH. 

CATEGORIES  OF  RECORDS  W  TME  SYSTBI: 

Applications  and  associated  records 
and  reports,  including  curricula  vitae 
and  letters  of  reference. 

AUTHonmr  for  maintenance  of  the 
system: 

42  U.S.C.  2421. 

purposcofthe  system: 

To  maintain  records  necessary  to 
administer  health  scientist  exchange^ 
programs. 

routine  uses  of  records  maintained  m 
the  system,  mciJUDtNO  categories  of 

users  ANO  the  purposes  OF  SUCH  uss: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations 
for  opinions  as  a  part  of  the  application 
review  process. 

3.  Information  is  furnished  to  pertinent 
staff  of  the  relevant  foreign  ministry  for 
acceptance  purposes. 

4.  Applications  are  made  available  to 
authorized  employees  and  agents  of  the 
Federal  Government  for  the  purpose  of 
inspections  and  audits,  and,  in 
appropriate  cases,  to  the  Department  of 
Justice  for  investigation  under  civil  and 
criminal  laws. 

5.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
in(^vidual  capacity  where  the 


Department  of  Justice  (or  HHS,  wiiere  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  Hl-iS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  titigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCm  AND  PRACTICeS  FOR  STDRPIQ. 
RETMEVHtO,  ACCCSStNO.  NETAIWIIO,  AND 
DISPOSING  OF  RECORDS  M  TNC  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

retrievabiuty: 
Records  are  retrieved  by  name. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
parficular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  locked  file  cabinets.  Offices  are 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

retention  and  disposal: 

Years  at  NIH:  1.  At  Federal  Records 
Center  5.  Destroy  6  years  after  close  out 
(NIH  Manual  1743,  Appendix  I,  Section 
2300-320-7). 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health,  Program 
Specialist.  Health  Scientist  Exchange 
Programs,  International  Coordination 
and  Liaison,  Branch,  FIC,  Building  36A, 
Room  612,  9000  Rockville  Pike. 
Bethesda,  MD  20892. 
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NOTIFICATION  MOCEOUnC: 

Write  to  system  manager  to  determine 
if  a  record  exists.  The  requester  must 
also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  Hne. 

RECOm>  ACCESS  PROCEOURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

CONTESTINQ  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEOORIES: 

Information  is  obtained  from 
applicants  and  individuals  who  supply 
references. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
«40VISI0NS  OF  THE  ACT 

None. 
09-25-0042 
SYSTEM  name: 

Clinical  Research:  National  Institute 
of  Dental  Research  Patient  Records, 
HHS/NIH/NIDR. 

SECURITY  CtASSIFICATKNi: 

None. 

SYSTEM  LOCATKMi: 

National  Institutes  of  Health,  Building 
10,  Room  6S237,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEOOWES  OF  WKNVIOUALS  COVERED  BY  THE 
SYSTEM: 

Patients  and  other  participants  in 
current  and  past  research  projects  of  the 
National  Institute  of  Dental  Research 
(NIDR). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  and  dental  histories,  dental 
pathologies  and  therapies. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U^.C.  241.  28Sh. 


PURPOSE  OF  THE  SYSTEM: 

(1)  To  record  the  diagnosis  and 
treatment  of  patients  with  diseases  of 
the  mouth,  tongue,  teeth  and 
surrounding  tissues;  (2)  To  record  the 
normal  condition  of  the  mouth,  tongue, 
teeth  and  surrounding  tissues  of 
individuals  referred  to  the  dental  clinic 
(3)  To  provide  clinical  data  for  research 
into  the  etiology,  treatment  and 
prevention  of  oral  diseases;  (4)  For 
review  and  planning  of  the  NIDR 
clinical  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  clinical  and  research 
purposes  for  which  the  records  are 
collected.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  tlie  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b]  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

pouoes  and  practices  for  stortno, 
retrievino,  accesstno,  retanmno,  and 
disposino  of  rccoros  in  the  system: 

•toraqe: 

Records  are  stored  in  file  folders. 

retrievabujtv: 

Records  are  retrieved  by  name  and 
hospital  ID  number. 


safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
dentists,  physicians,  dental  hygienists, 
dental  assistants  and  other  health  care 
personnel  involved  in  the  care  and 
treatment  of  patients  in  the  NIDR  dental 
clinic,  and  to  referring  professionals. 
Other  one-time  and  special  access  by 
other  employees  is  granted  on  a  need-to- 
know  basis  as  specifically  authorized  by 
the  system  manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  a  cabinet  which  is  locked  at  all 
times  when  not  in  use. 

3.  Procedural  Safeguards:  Access  is 
controlled  by  clerical  staff  of  the  Dental 
Clinic  during  clinic  hours,  and  by  the 
O^icer  of  the  Day  when  the  clinic  is 
closed 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-361),  Manual  Chapter  1743, 
item  3000-G-3,  which  allows  records  to 
be  kept  as  long  as  they  are  useful  in 
scientific  research.  Records  will  be 
destroyed  by  shredding  or  burning. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health,  Chief, 
Clinical  Investigations  and  Patient  Care 
Branch,  NIDR.  Building  10,  Room 
6S237A,  9000  Rockville  Pike,  Bethesda, 
MD  20892. 

NOTIFICATKMI  PROCEDURE: 

To  determine  if  a  record  exists 
contact:  NIDR  Privacy  Act  Coordinator. 
Building  31,  Room  2C-35, 9000  Rockville 
Pike,  Bethesda.  MD  20892 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
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individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Individual,  parents  or  guardians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-2S-0044 
SYSTEM  NAME: 

Clinical  research:  Sensory  Testing 
Research  Program,  HHS/NIH/NIDR. 

SECURITY  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health.  Building 
10,  Room  l-N-114, 9000  Rockville  Pike. 
Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Infants,  children  and  adults 
participating  in  the  Sensory  Testing 
Research  Program  of  the  National 
Institute  of  Dental  Research  (NIDR). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Test  results,  extracts  from  medical  . 
records. 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  241,  288a. 
PURPOSE  Of  THE  SYSTEM: 

(1)  To  record  the  medical/dental 
histories  of  individuals  participating  in 
the  Sensory  Testing  Research  Program; 
(2)  To  record  the  resultsiof 


chemosensory  tests  of  individuals 
participating  in  the  Sensory  Testing 
Research  Program;  (3)  For  research  on 
sensitivity  to  oral  nasal  stimulation;  (4) 
For  review  and  planning  of  the  Clinical 
Investigations  and  Patient  Care  Branch 
program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees,  referring  health 
professionals  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  clinical  and  research 
purposes  for  which  the  records  are 
collected.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  vvith  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  stored  in  file  folders,  data 
books  and  in  a  mini-computer 
maintained  by  the  NIDR  Scientific 
Systems  Section.    . 

RETRIEVABILn-Y: 

Records  are  retrieved  by  name,  date 
of  observation  and  age  of  subject 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 


appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Clinical  Investigations  Section  staff,  to 
scientist  colleagues  by  invitation  of  the 
principal  investigator  and  to  referring 
professionals.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  rooms  which  are  locked  at  all 
times  when  not  in  use.  Computer 
terminals  are  in  secured  areas.  Access 
to  computer  file  is  controlled  by 
software  protection  codes  associated 
with  each  site. 

3.  Procedural  Safeguards:  Access  is 
controlled  by  Clinical  Investigation 
Section  staff. 

These  safeguards  are  in  compliance 
with  the  standards  of  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  (HHS  Records 
Management  Manual,  Appendix  B-361), 
item  300O-G-3,  which  allows  records  to 
be  kept  as  long  as  they  are  useful  in 
scientific  research.  Disposal  is  by 
shredding  or  burning. 

SYSTEM  MANAGER  AND  ADDRESS: 

Research  Psychologist  Clinical 
Investigations,  NIDR,  Building  10,  Room 
1A05.  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTIFICATION  procedure: 

To  determine  if  a  record  exists 
contact:  NIDR  Privacy  Act  Coordinator, 
9000  Rockville  Pike,  Building  31,  Room 
2C-35,  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
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shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guarditm 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

Rf  COM)  ACCESS  moctDUNr 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sotight. 

CONTtSTINO  mCOnO  PftOCCIMMC: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

mcofio  SOURCE  CATEOomcs: 

Subject  individual,  cooperating 
clinician  or  health  agency,  family 
members. 

SYSTEMS  EXEMPTED  mOM  CERTAIN 
PROVISIONS  Of  THE  ACT 

None. 
09-25-0046 
SYSTEM  name: 

clinical  Research:  Catalog  of  Clinical 
Specimens  from  Patients,  Volunteers 
and  Laboratory  Personnel,  HHS/NIH/ 
NIAID. 

SECURrrV  CLASSmCATION: 

None. 

SYSTEM  location: 

Building  7,  Rooms  106  and  202,  NIH, 
9000  Rockville  Pike,  Bethesda,  MD 
20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients,  volunteers,  laboratory 
personnel  in  the  National  Institute  of 
Allergy  and  Infectious  Diseases 
(NIAID). 

CATEOORtES  OP  RECORDS  IN  THE  SVSTBK 

Clinical  specimens,  attendant  data 
and  laboratory  results. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241.  289a.  289c. 
PURPOSE  OF  THE  SYSTEM: 

For  diagnostic  and  epidemiologic 
studies  of  viral  respiratory  diseases  and 
hepatitis,  conducted  by  NIAID  staff. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center 

In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example. 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUOES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESSINQ.  RETAININQ,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  data  books. 

RETRIEVABIUTV: 

Records  are  retrieved  by  name, 
patient  or  study  number. 

safeguards: 

Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
HHS  scientists  conducting  research,  and 
staff  whose  duties  require  the  use  of 


such  information.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 

Physical  Safeguards:  Data  books  are 
kept  in  locked  rooms.  Offices  are  locked 
during  off-duty  hours. 

Procedural  Safeguards:  Access  to  files 
is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
other  a'jthorized  employee.  I 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule. 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  System  Manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Respiratory  Viruses  Section, 
LID,  NL\ID.  Building  7,  Room  106,  NIH. 
9000  Rockville  Pike.  Bethesda.  MD 
20892.  and  Chief.  Hepatitis  Virus 
Section.  NIAID,  Building  7,  Room  202, 
NIH.  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  Privacy  Act  Coordinator,  NIAID. 
Westwood  Building.  Room  703,  5333 
Westbard  Avenue,  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
Incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
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specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  imtimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical  records,  field  study  records,  and 
clinical  research  observations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0060 
SYSTEM  NAME: 

Clinical  Research:  Division  of  Cancer 
Treatment  CUnical  Investigations.  HHS/ 
NIH/NCI. 

SECURmr  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
10.  Room  13C103, 9000  Rockville  Pike, 
Bethesda,  MD  20892,  and  Frederick 
Cancer  Research  Center,  Building  428, 
Frederick,  MD  21701,  and  National 
Cancer  Institute,  Navy  Hospital, 
Building  8,  Room  3146.  Bethesda,  MD 
21814. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  patients  who  have  been 
hospitalized  or  seen  in  outpatient  clinics 
on  treatment  research  protocols  in  the 
National  Cancer  Institute. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  use  241.  281.  282. 
PURPOSE  OF  THE  SYSTEM: 

(1)  Patient  care  and  treatment.  (2)     ^ 
Clinical  and  epidemiological  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDINO  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 


3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tapes, 
microcomputer  disks,  index  cards,  and 
manual  paper  records. 

RETRtEVABIUTV: 

Records  are  retrieved  by  patient  name 
or  number. 

safeguards: 

Measures  to  prevent  tmauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute,  or  its 
contractors,  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 


2.  Physical  Safeguards:  Records  are 
kept  in  a  Umited  access  area.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

RETENTION  AND  disposal: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

Head,  Biostatistics  and  Data 
Management  Section,  National  Institutes 
of  Health,  Building  10,  Room  13C103, 
9000  Rockville  Pike,  Bethesda.  MD 
20892,  and  Chief,  Clinical  Research 
Branch,  Biological  Response  Modifiers 
Program,  Frederick  Cancer  Research 
Center,  335  Park  Avenue.  Building  567. 
Room  129.  Frederick,  MD  21701.  and 
Navy  Hospital.  Deputy  Branch  Chief, 
NCI — Naval  Medical  Oncology  Branch, 
Building  8,  Room  5101,  Bethesda,  MD 
20814. 

NOTIFICATION  procedure: 

Write  to  system  manager  for  the 
appropriate  location  to  determine  if  a 
record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
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incompetent  person  as  well  as  his  or  her 
own  identity. 

necoND  Accass  raocBXHw: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

coMTKsnwq  mcowo  wtocBHiwe. 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought. 

Mcofw  souncf  CATCOomes: 

Hospital  medical  records,  referring 
physician,  referring  hospitals,  clinical 
laboratories,  patient  contact,  and 
Central  Tumor  Registries. 

SYtTtm  IXtMPTCO  FNOM  CCRTAM 
MOVttKNM  OF  THC  ACT 

None. 
09-2S-0069 


NIH  Clinical  Center  Admissions  of  the 
NaUonal  Cancer  Institute,  HHS/NIH/ 
NCI, 

sccumrv  OASsmcATKNi: 
None. 

8vmM  location: 

National  Institutes  of  Health,  Chief, 
Genetics  Section,  DCE  Executive  Plaza 
North,  Room  400.  8130  Executive  Blvd., 
Bethesda,  MD  20892,  and  National 
Institutes  of  Health.  Division  of 
Computer  Research  and  Technology, 
Building  12A,  9000  Rockville  Pike, 
Bethesda.  M2  20892.  and  WESTAT,  Inc.. 
STSC  Building,  Suite  402.  2115  E. 
Jefferson  Street,  Rockville,  MD  20852. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATCQOniES  OF  WNMVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  cancer  patients 
and  their  family  members  admitted  to 
the  NIH  Clinical  Center  or  the  National 
Cancer  Institute  (NCI). 

CATEOOWES  OF  RECOHOS  IN  THE  SYSTEM: 

Medical  histories,  reports  and 
correspondence. 

AUTHoerrv  fo«  maintenance  of  the 

SYSTEM: 
42  U.S.C.  241.  281,  282. 

PURPOSE  OF  TMK  SYSTEM: 

National  Cancer  Institute  physicians 
and  supporting  staff  are  involved  in 
research  on  the  cause  and  diagnosis  of 
disease  and  the  treatment  of  patients, 
requiring  the  maintenance  of  working 


files  to  chart  progress,  responses  to 
treatment,  etc. 

ROUTWia  uses  of  records  maintaineo  m 

THE  SYSTEM,  mCLUDNM  CATEOORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORfNO, 
RETRIEVINO,  ACCESSING,  RETAININQ,  ANO 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  computer  files. 

RETRlEVABILrrV: 

Records  are  retrieved  by  identification 
number. 


SAFEOUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  and  the 
Clinical  Center  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  limited  access  areas.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAOER  ANO  ADDRESS: 

National  Institutes  of  Health, 
Epidemiology  &  Biostatistics,  Clinical 
Epidemiology  Branch,  Division  of 
Cancer  Etiology,  NCI,  Chief  Clinical 
Genetics  Section,  Executive  Plaza  North, 
Suite  400, 6130  Executive  Blvd.. 
Bethesda,  MD  20892,  and  Chief  Family 
Studies  Section,  Environmental 
Epidemiology  Branch,  Executive  Plaza 
North,  Suite  439.  6130  Executive  Blvd.. 
Bethesda,  MD  20205. 

NOTIFICATION  PROCEDURE: 

Write  to  system  manager  to  determine 
if  a  record  exists.  The  requester  must 
also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 
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An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

CONTESTmO  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought 

RECORD  SOUnCe  CATEOOmCS: 

Patients' j)ersonal  physicians,  NIH 
staff  treating  the  patients  or  performing 
test,  requested  outside  records,  and 

patients  themselves. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
C»-25-0075 
SYSTEM  HAMK 

Administration:  Principal 
Investigators  Submitting  Proposals  for 
Protection  from  Research  Risks,  HHS/ 
NIH/OD/OER. 

SECURITY  CLASSH^CATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Building 
31.  Room  5B59.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  submitting  research  proposals 
to  the  National  Institutes  of  Health 
involving  risks  to  subjects  or  matters 
pertaining  to  the  protection  of  the  rights 
and  welfare  of  human  research  subjects. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTESK 

Research  protocol,  identificafion  of 
Principal  Investigator,  institution. 

authorfty  for  maintenance  of  the 
system: 


42  U.S.C.  241(c)(g). 


PURPOSE  OF  THE  SYSTEM: 

Monitoring  of  research  proposals  that 
may  involve  undue  risks  to  subjects  or 
ethical  consideration^ 

ROUTINE  USES  OF  RECORDS  MAiNTAINEO  IN 
THE  SYSTEM,  INCUIOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual.  (2)  In  the 
event  of  Utigation  where  the  defendant 
is  (a)  the  Department  any  component  of 
the  Department  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity;  (b)  the  United  States  where 
the  Department  determines  that  the 
claim,  if  successful,  is  likely  to  directly 
afiect  the  operations  of  the  Department 
or  any  of  its  components;  or  (c)  any 
Department  employee  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent 
such  employee,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

policies  and  practices  for  storing, 
retrievinq,  accessino,  retajnino,  ano 
dtsposing  of  records  in  the  system: 

storage: 
Records  are  stored  on  card  file. 

RETRIEVABtLmr: 

Records  are  retrieved  by  name  of 
Principal  Investigator. 

SAFEGUARDS: 

(1)  Authorized  Users:  Members  of  the 
professional  staff  of  the  Office  for 
Protection  from  Research  Risks  (OPRR) 
may  use  information  from  the  file  in 
connection  with  follow  up  procedures  of 
research  proposals  identified  as 
involving  potential  risk  to  the  protection 
of  the  rights  and  welfare  of  human 
research  subjects. 

(2)  Physical  Safeguards:  Records  are 
maintained  in  offices  which  are 
monitored  during  business  hours  and 
are  locked  during  off-duty  hours. 

(3)  Procedural  Safeguards:  Requests 
for  information  from  the  file  are  made  to 
the  Compliance  Coordinator  who 
supervises  and  is  responsible  for  the 
file.  Computer  files  are  password 
protected. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  for  6  years  after  the 
end  of  a  research  project  or  6  years  after 
final  action  in  any  case  involving 
litigation. 


SYSTEM) 

Director,  OPRR.  National  Institutes  of 
Health.  Building  31,  Room  5B59.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

NOTIFICATION  PROCBNMC: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sou^t 


CONTESTWQ 


pnocsouRi: 


Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought 

RECORD  SOURCl  CATEOOWES. 

Proposals  submitted  by  individuals, 
but  identified  by  employees  or 
consultants  of  HHS  as  possibly 
involving  undue  hazards. 

SVSTEStt  EAEMPTeD  nWM  CfRTAM 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0077 
SYSTEM  MASK: 

Biological  Carcinogenesis  Branch 
Human  Specimen  Program,  HHS/NIH/ 
NCI. 

SECURTTV  CLASSIFICATION. 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health. 
Executive  Plaza  North,  Rm.  540.  6130 
Executive  Blvd..  Bethesda,  MD  20692. 
and  at  private  organizations  under 
contract.  Write  to  the  system  manager 
for  a  list  of  current  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TNi 
SYSTEM: 

Cancer  and  other  patients,  and  normal 
donors  of  biopsy  and  tumor  specimens, 
who  are  seen  at  clinically-oriented 
organizations  tmder  contract  to  the 
National  Cancer  Institute.  Both  adults 
and  children  are  covered. 


( 
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CATEOOfllES  Of  RtCOmM  IN  THE  SYSTEM: 

Medical  history  and  diagnostic 
information  about  the  donor, 
information  on  the  type  of  specimen, 
location  of  repository  (if  specimen  is 
stored  before  use),  and  distribution 
record. 

AUTHonmr  poa  maintenance  of  the 
system: 

42  use  241,  281,  282:  "Research  and 
Investigation,"  "National  Cancer 
Institute."  and  "dancer  Research  and 
Other  Activities." 

purpose  op  the  system: 

(1)  For  cancer  research,  using  by- 
products of  cancer  treatment,  such  as 
biopsy  and  tiunor  specimens  that  would 
normally  be  discarded,  to  allow 
interpretation  of  experimental  results; 
(2)  To  project  futiu-e  research  needs;  (3) 
To  monitor  and  evaluate  the  NCI 
distribution  system. 

routine  uses  of  records  maintained  in 
the  system,  incluoino  categories  of 
users  and  the  purposes  of  such  uses: 

1.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
storage  and  preservation  of  specimens. 
Records  necessary  for  identification, 
retrieval  and  research  use  will  be 
disclosed  to  such  a  contractor.  The 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
with  respect  to  such  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  department  in  his  or  her 
official  capacity;  (b)  the  United  States 
where  the  Department  determines  that 
the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


POUCIES  AND  practices  FOR  STORING, 
RETHIEVINO.  ACCESSING.  RETAINING,  AND 

disposing  of  records  in  the  system: 
storage: 
File  folders,  magnetic  tape,  discs. 


RCTRIEV  ABILITY: 

Retrieved  by  name  of  donor  and 
cross-referenced  by  identifying  number, 
procurement  source,  and  various 
epidemiological  characteristics. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute,  or  its 
contractors,  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records, 
computers  and  computer  terminals  are 
kept  in  limited  access  areas.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  are  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users. 

4.  Contractor  compliance  is  assured 
through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  writing  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  MANAGER: 

Coordinator,  Research  Resources, 
Biological  Carcinogenesis  Branch, 
Division  of  Cancer  Etiology,  NCI, 
National  Institutes  of  Health,  Executive 
Plaza  North,  Room  540.  6130  Executive 
Blvd..  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 


identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
indiividual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Specimen  Report  Form  filled  out  by 
the  organization  providing  specimens. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0087 

SYSTEM  NAME: 

Administration:  Employees  and 
Consultants.  HHS/NIH/NIAID. 

SECURrfY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health.  Building 
31,  Room  7A32,  9000  Rockville  Pike, 
Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


^ 
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CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  key  professional 
employees  of  the  Institute  and 
consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Press  releases,  curriculum  vitae. 
nominations  for  awards  and 
photographs. 

authormr  for  maintenance  of  the 
system: 

42  U.S.C.  241(d)  289a. 
PURPOSE  OF  THE  SYSTEM: 

For  background  records  to  provide 
public  announcements  on  National 
Institute  of  Allergy  and  Infectious 
Diseases  (NIAID)  Council  members, 
advisors  and  guest  lecturers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCE8SINO,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders. 

RETRIEVABH/nr: 

Retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintained  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  whose  duties  require  the  use  of 
such  information.  Authorized  users  are 
located  in  the  Office  of  the  Director. 
NLAID.  Other  one  time  and  special 
access  by  other  employees  is  granted  oi^ 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Records  in  this 
system  are  stored  in  file  folders  which 
are  kept  in  locked  cabinets.  The  room  is 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

RETENTION  AND  DISPOSAU 

Records  are  kept  until  no  longer 
needed  for  reference. 


SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Office  of  Communications, 
National  Institutes  of  Health.  Building 
31.  Room  7A32.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

NOTIFICATION  PROCEOUflE: 

To  determine  if  a  record  exists,  write 
to:  National  Instiutes  of  Health.  Privacy 
Act  Coordinator,  NIAID,  Westwood 
Building.  Room  704,  5333  Westbard 
Avenue,  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  record  notification 
procedures.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  above,  and  reasonably  identify 
the  record  and  specify  the  information 
to  be  contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction,  with  supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  newspaper  clippings. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACR 

None. 
0»-25-0093 
SYSTEM  NAME: 

Administration:  Authors,  Reviewers 
and  Members  of  the  Journal  of  the 
National  Cancer  InsUtute,  HHS/NIH/ 
NCI. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Building  82.  Room  235.  9000  Rockville 
Pike.  Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Authors  and  manuscript  reviewers 
and  members  of  the  journal  of  the 
National  Cancer  Institute  (JNCI) 
editorial  board. 


CATEGORIES  OF  RECORDS  IN  TNB  SYSTBM: 

Accepted,  rejected  and  pending 
manuscripts  and  review  comments. 

AUTMORrrr  for  MAWrrENANCt  OF  THS 

system: 
42  U.S.a  241.  281. 

PURPOSE  OF  THE  SYSTEM: 

Manuscript  review  by  NCI  staff  of 
manuscripts  submitted  for  possible 
publications  or  oral  presentations. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  mCLUOING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

(1)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inqqiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(2)  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  for 
opinions  as  a  part  of  the  review  of 
manuscripts. 

(3)  In  the  event  of  Utigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  die 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING.  ACCESSING.  RETAUNNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABIUTV: 

Records  are  retrieved  by  name  and 
manuscript  number. 

SAFEGUARDS: 

(1)  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  JNCI 
staff  personnel,  the  Editor  in  Chief,  and 
members  of  the  Board  of  Editors  whose 
duties  require  the  use  of  such 
information.  ^ 

(2)  Physical  Safeguards:  Records  are 
kept  in  a  limited  access  area  where  an 
employee  is  present  at  all  times  during 
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working  hours.  Office  is  locked  during 
off-duty  hours. 

(3)  Procedural  Safeguards:  Access  to 
manual  files  is  tightly  controlled  by 
office  staff.  Only  authorized  users  may 
have  access  to  the  files. 

Information  that  identiHes  reviewers 
is  not  maintained  in  computer  files. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  1.  Disposal  methods 
including  burning  or  shredding. 

SYSTEM  MANAGER  AND  ADDRESS: 

Managing  Editor,  JNCI,  Building  82, 
Room  235,  9000  Rockville  Pike, 
Bethesda,  MD  20892 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notiHcation 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Authors  and  reviewers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-25-0096 

SYSTEM  NAME: 

Contracts:  National  Cancer  Institute 
Contract  Management  System  Principal 
Investigators,  Project  Officers  and 
Contract  Specialists,  HHS/NIH/NCI. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
12,  9000  Rockville  Pike.  Bethesda,  MD 
20852. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  tins  system  may  be  stored. 


CATEGORIES  Of  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Principal  investigators,  project 
officers,  and  contract  specialists. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contract  projects  administrative  data 
(e.g.,  project  titles  and  descriptions, 
contractor  information,  etc.),  fiscal  data 
(e.g.,  funding/cost  data,  obligations), 
and  programmatic  data  (e.g.,  scientific 
classifications,  scope  of  work). 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241(g).  281. 

PURPOSE  OF  THE  SYSTEM: 

(1)  Provides  administrative  and 
financial  information  for  administration 
and  tracking  of  procurement  activities  of 
National  Cancer  Institute  (NCI) 
contracts; 

(2)  Collects  and  maintains  this 
information  in  an  accurate  and  timely 
fashion  for  Hnancial  reporting  and 
budgeting,  as  well  as  ad  hoc  queries  on 
NCI  contracting  activities; 

(3)  Provides  pre-award  tracking  and 
milestone  data  used  to  monitor  and 
administer  the  total  procurement 
process. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  may  be  made  to  a 
congressional  ofSce  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(2)  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

(3)  In  the  event  of  htigation  where  the 
defendant  is  (a)  the  Def  artment,  any 
component  of  the  Deparanent,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (bRthe  United 
States  where  the  Deparnnent  determines 
that  the  claim,  if  succesaful.  is  likely  to 
directly  affect  the  operatfmis  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 


such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING,  ,^ 

RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tapes 
and  on-line  discs. 

RETRtEVABIUTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

(1)  Authorized  Users:  The  contractor 
maintaining  this  system  has  been 
instructed  not  to  release  any  information 
from  the  contract  management  system 
without  prior  approval  of  the  system 
manager. 

(2)  Physical  Safeguards:  Computer 
records  are  kept  in  a  limited  access 
area.  Offices  are  locked  during  off-duty 
hours. 

(3)  Procedural  Safeguards:  The 
computer  center  protects  files  physically 
and  with  access  controls.  Files  may  be 
used  only  with  the  approval  of  the 
system  manager. 

RETENTION  AND  DISPOSAU 

Years  at  NIH:  10.  Records  may  be 
retired  to  a  Federal  Records  Center  and 
subsequently  disposed  of  in  accordance 
with  the  NIH  Records  Control  Schedule. 
Disposal  methods  include  erasing 
computer  tapes  and  shredding  of  printed 
output. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Cancer  Institute,  Manager, 
NCI  Contract  Management  System, 
Grants  Financial  and  Data  Analysis 
Branch,  Executive  Plaza  South,  Room 
643,  6120  Executive  Boulevard, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  aqd  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fme. 
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RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification. 

RECORD  SOURCE  CATEGORIES: 

Negotiated  Contract  and  Summary  of 
Negotiations/IMPAC  Code  Sheet,  NIH 
forms  1759-1  and  175&-2  generated  by 
NIH  staff. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0106 
SYSTEM  NAME: 

Administration:  Executive  Secretariat 
Correspondence  Records.  HHS/NIH/ 
OD. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Executive  Secretariat,  O^ice  of  the 
Director,  Building  1,  Room  Bl-55,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  request  information 
on  NIH  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301,  44  U.S.C.  3101. 
PURPOSE  OF  THE  SYSTEM: 

1.  To  locate  and  follow-up 
correspondence  to  assure  prompt  reply. 

2.  Incoming  correspondence  is 
forwarded  to  other  HHS  components 
when  a  response  from  them  is 
warranted. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual.  Disclosure 
may  be  made  from  this  system  of 
records  by  the  Department  of  Health 
and  Human  Services  (HHS)  to  the 
Department  of  Justice,  or  to  a  court  or 
other  tribunal  when  (a)  HHS,  or  any 


component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  tiiereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

pouaes  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  stored  by  computer  index 
and  in  file  folders. 

RETRIEV  ability: 

Records  are  retrieved  by  name, 
document  number,  date,  and  subject. 

safeguards: 

Access  to  textual  records  is  limited  to 
authorized  personnel  (system  manager 
and  staff).  Computer  Hies  are  password 
protected. 

retention  and  disposal: 

Records  are  retained  in  accordance 
with  the  NIH  records  Control  Schedule, 
items  1700-C-l  and  1700-C-2.  The 
records  control  schedule  may  be 
obtained  by  writing  to  the  system 
manager  at  the  address  below. 

system  manager  and  address: 

Director,  Executive  Secretariat 
Building  1,  Room  Bl-52.  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

notification  procedure: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 
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record  access  pnoccouni: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

coNTESmra  record  procedure: 

Contact  the  official  under  notiflcation 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction. 

record  source  categories: 

Records  are  derived  from  inconung 
and  outgoing  correspondence. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0112 
SYSTEM  NAME 

Grants:  Research,  Research  Training, 
Fellowship  and  Construction 
Applications  and  Related  Awards, 
HHS/NIH/OD. 

SECURITV  CLASSIFICATION: 

None. 

SYSTEM  location: 

See  Appendix  I. 
categories  of  individuals  covered  by  na 

SYSTEM: 

Grant  applicants  and  Principal 
Investigators;  Program  Directors; 
Institutional  and  Individual  Fellows; 
Research  Career  Awardees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Grant  applications  and  review  history, 
awards,  financial  records,  progress 
reports  and  related  correspondence. 

authority  for  maintenance  of  the 
system: 

"Research  and  Investigation," 
"National  Library  of  Medicine," 
"National  Cancer  Institute,"  "National 
Heart  Lung  and  Blood  Institute." 
"National  Institute  of  Dental  Research," 
"National  Institute  of  Arthritis, 
Diabetes,  and  Digestive  and  Kidney 
Diseases,"  "National  Institute  of 
Neurological  Diseases  and  Stroke,  and 
Other  Institutes,"  "National  Institute  of 
Child  Health  and  Human  Development" 
"National  Institute  of  General  Medical 
Sciences,"  "National  Eye  Institute,"  and 
"National  Institute  on  Aging,"  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241,  276.  281.  287.  288,  289(a).  (d),  (e).  (i). 
289(k-2)). 
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puhposc  OF  TMt  tvrme 

1.  Information  provided  is  used  by 
NIH  staff  for  review,  award,  and 
administration  of  grant  programs. 

2.  Information  is  also  used  to  maintain 
communication  with  former  fellows  who 
have  incurred  an  obligation  through  the 
National  Research  Service  Award 
Program. 

3.  Staff  may  also  use  curriculum  vitae 
to  identify  candidates  who  may  serve  as 
ad  hoc  consultants  or  committee  and 
council  members  in  the  grant  peer 
review  process. 

4.  As  a  part  of  the  cost  analysis  of  a 
proposed  grant,  a  budget  review  is 
conducted  of  the  percentage  of  time  and 
effort  listed  under  personnel  category, 
equipment  and  supply  categories,  and 
other  items  hsted  under  "other" 
category. 

ROUTINE  USES  OF  RECORDS  MAIMTAINED  M 
THE  SYSTEM,  INCLUDINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made: 

1.  Of  assignments  of  research 
investigators  and  project  monitors  to 
specific  research  projects  to  the 
National  Technical  Information  Service 
(NTIS),  Department  of  Commerce,  to 
contribute  to  the  Smithsonian  Science 
Information  Exchange.  Inc. 

2.  To  the  cognizant  audit  agency  for 
auditing; 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successf^,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  To  a  congressional  office  from  the 
record  of  an  mdividual  Ln  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual; 

5.  To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations, 
45  CFR  562.  for  opinions  as  a  part  of  the 
application  review  and  award 
administration  processes; 

6.  To  n  Federal  a^ncy,  in  response  to 
its  request,  in  connection  with  the  letting 
of  a  contract,  or  the  issuance  of  a 
hcense,  grant  or  other  benefit  by  the 


requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the 
matter; 

7.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclostire  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected;  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  caiuiot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

8.  To  a  private  firm  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  records  in  a  system. 
Relevant  records  will  be  disclosed  to 
such  a  contractor.  The  contractor  shaU 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records; 

9.  To  the  grantee  institution  in 
connection  with  performance  or 
administration  under  the  terms  and 
conditions  of  the  award,  or  in 
connection  with  problems  that  might 
arise  in  performance  or  administration  if 
an  award  is  made  on  a  grant  proposal. 

10.  To  the  profit  institution's  president 
or  official  responsible  for  signing  the 
grant  application  in  connection  with  the 
review  or  award  of  a  grant  application 
and  in  connection  with  the 
administration  and  performance  of  a 


grant  imder  the  terms  and  conditions  of 
the  awards. 

DtSCLOSURES  TO  CONSUMER  NCMRTUM 
AGENCtES: 

Disclosures  pursuant  to  5  U£.C. 
552a(b}(12): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  168a(r))  or  the 
Federal  Claims  Collection  Act  of  1906 
(31  U.S.C.  3701(a)(3)). 

The  Department  may  disclose  to 
consumer  reporting  agencies 
information  on  individuals  who  have 
failed  to  meet  payback  obligations 
incurred  under  awards  made  under 
authority  of  the  National  Research 
Service  Awards  Program  (41  U.S.C 
2891-1).  Information  disclosed  includes 
data  identifying  the  individual,  the 
amount,  status  and  history  of  the 
obligation,  and  that  the  obligation  arose 
from  an  award  made  under  the  National 
Research  Service  Awards  Program. 

POLICIES  AND  PRACTICES  FOR  8TORINO, 
RETRIEVING.  ACCESSING,  RETAININQ.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders,  on  computer 
tapes  and  discs,  cards  and  in  notebooks. 

RETRIEVA8IUTY: 

Retrieved  by  name  and  grant  number. 

SAFEGUARDS: 

A  variety  of  physical  and  procedural 
safeguards  are  implemented,  as 
appropriate,  at  the  various  locations  of 
this  system: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
officials  whose  duties  require  use  of  the 
information.  These  officials  include 
review  groups,  grants  management  staff, 
other  extramural  program  staff,  health 
scientist  administrators,  data  processing 
and  analysis  staff  and  management 
officials  with  oversight  responsibilities 
for  extramural  programs.  Other  one-time 
and  special  access  is  granted  on  an 
individual  basis  as  specifically 
authorized  by  the  system  manager. 
Authorization  for  access  to 
computerized  files  is  controlled  by  the 
system  manager  or  designated  official 
and  is  granted  on  a  need-to-know  basis. 
Lists  of  authorized  users  are  maintained. 

2.  Physical  Safeguards:  Secured 
facilities,  locked  rooms,  locked  cabinets, 
personnel  screening;  records  stored  in 
order  of  grant  numbers  which  are 
randomly  assigned. 

3.  Procedural  Safeguards:  Access  to 
file  rooms  and  files  is  strictly  controlled 


Federal  Register  /  Vol.  54,  No.  221  /  Friday.  November  17,  1989  /  Notices 47889 


by  files  staff  or  other  designated 
officials;  charge-out  cards  identifying 
users  are  required  for  each  file  used; 
inactive  records  are  transferred  to 
controlled  storage  in  Federal  Records 
Center  in  a  timely  fashion;  retrieval  of 
records  from  inactive  storage  is 
controlled  by  the  system  manager  or 
designated  official  and  by  the  NIH 
Records  Management  Officer,  computer 
files  are  password  protected  and  access 
is  actively  monitored  by  the  Computer 
Center  to  prevent  abuse.  Employees  are 
given  specialized  training  in  the 
requirements  of  the  Privacy  Act  as 
applied  to  the  grants  program. 

These  safeguards  are  developed  in 
accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAU 

Years  at  NIH:  For  the  appropriate 
Retention  period  and  disposal  method; 
refer  to  NIH  Manual  Chapter  1743: 
National  Research  Service  Awards — 
chapter  4000-B-4,  Construction 
Awards — chapter  4600  D-1.  Funded 
Grants— Chapter  4000  B-1,  Unfunded 
Grants— Chapter  4000  C-1. 

SYSTEM  MANAGER  AND  ADDRESS: 

See  Appendix  II. 

NOTIFICATION  PROCEDURE: 

Write  to  official  at  the  address 
specified  in  Appendix  II  to  determine  if 
a  record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  in  Appendix  IV  to  obtain 
access  to  a  record,  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

Individuals  may  also  request  lists  of 
accountable  disclosures  that  have  been 
made  of  their  record(s). 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  in  Appendix  II,  and  reasonably 
identify  the  record  and  specify  the 
information  being  contested,  ^e 


corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  imtimely  or  irrelevant 

RECORD  SOURCE  CATEGORIES: 

Information  submitted  by  applicant; 
supplemented  by  outside  reviewers  and 
internal  staff. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Appendix  I:  System  Location 

National  Cancer  Institute,  Executive  Plaza 

South,  Suite  T-42,  6120  Executive 

Boulevard,  Bethesda,  MD  20892. 
National  Heart,  Lung  and  Blood  Institute. 

Westwood  Building,  Room  4A09,  5333 

Westbard  Avenue.  Bethesda,  MD  20892. 
National  Library  of  Medicine.  Building  38A. 

Room  5N509,  8800  Rockville  Pike,  Bethesda, 

MD  20892. 
National  Institute  of  Allergy  and  Infectious 

Diseases,  Chief,  Grants  Management 

Branch,  DEA,  Westwood  Building,  Rooms 

722  and  733,  Bethesda.  MD  20892. 
National  Institute  of  Allergy  and  Infectious 

Diseases,  Chief,  Data  Control  Section 

0AM,  Westwood  Building,  Room  733,  5333 

Westbard  Avenue,  Bethesda,  MD  20892. 
National  Institute  of  Diabetes,  Digestive  and 

Kidney  Diseases.  Westwood  Building. 

Room  610, 5333  Westbard  Avenue, 

Bethesda,  MD  20892. 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases. 

Westwood  Building.  Room  8A18,  5333 

Westbard  Avenue,  Bethesda,  MD  20892. 
National  Institute  of  Child  Health  and  Human 

Development,  Landow  Building,  Room 

6A21.  7910  Woodmont  Avenue,  Bethesda, 

MD  20892. 
National  Institute  of  Aging,  Building  31,  Room 

5C39, 9000  Rockville  Pike.  Bethesda,  MD 

20892. 
National  Institute  of  Dental  Research,  Grants 

Management  Officer,  Westwood  Building, 

Room  518,  Bethesda.  MD  20892. 
National  Institute  of  Environmental  Health 

Sciences.  Grants  Management  Officer, 

Building  2,  Room  204, 104  Alexander  Drive, 

Research  Triangle  Park,  NC  27709. 
National  Institute  of  General  Medical 

Sciences,  Grants  Management  Officer, 

Westwood  Building,  Room  936,  5333 

Westbard  Avenue,  Bethesda.  MD  20892. 
National  Institute  of  Neurological  Disorders 

and  Stroke.  Federal  Building,  Room  10A12, 

7550  Wisconsin  Avenue,  Bethesda,  MD 

20892. 
National  Institute  of  Deafness  and  Other 

Communication  Disorders,  Federal 

Building,  Room  10A12, 7550  Wisconsin 

Avenue.  Bethesda,  MD  20892. 
National  Eye  Institute,  Building  31,  Room 

6A47,  9000  Rockville  Pike.  Bethesda,  MD 

20892. 
Division  of  Research  Resources.  Building  31, 

Room  5B32.  9000  Rockville  Pike,  Bethesda, 

MD  20692. 
National  Center  for  Nursing  Research. 

Building  38A.  Room  B2El7,  9000  Rockville 

Pike.  Bethesda,  MD  20892. 


Washington  National  Records  Center.  420S 
Suitland  Road.  Suitland,  MD  20409. 

Appendix  D:  System  mAnagar  and  addreM 

National  Cancer  Institute,  Grants 
Management  Officer,  Executive  Plaza 
South,  Suite  216,  6120  Executive  Boulevard. 
Bethesda,  MD  20892. 

National  Heart  Lung  and  Blood  Institute, 
Qhief.  Grants  Operations  Branch.  Division 
of  Extramural  Affairs,  Westwood  Building, 
Room  4A10.  5333  Westbard  Avenue, 
Bethesda,  MD  20692. 

National  Heart  Lung,  and  Blood  Institute. 
Administrative  Officer,  Di%ision  of 
Extramural  Affairs,  Westwood  Building, 
Room  7A11,  Bethesda.  MD  20892. 

National  Library  of  Medicine.  Associate 
Director  for  Extramural  Program^,  Building 
38A.  Room  5N505,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

National  Institute  of  Allergy  and  Infectious 
Diseases,  Chief,  Grants  Management 
Branch,  DEA.  Westwood  Building,  Room 
710,  Bethesda,  MD  20892. 

National  Institute  of  Allergy  and  Infectious 
Diseases,  Chief.  Data  Control  Section. 
ITEB.  0AM.  Westwood  Building,  Room 
733. 5333  Westbard  Avenue.  Bethesda,  MD 
20892. 

National  Institute  of  Diabetes,  Digestive  and 
Kidney  Disease,  Grants  Management 
Officer,  Room  639,  Westwood  Building. 
5333  Westbard  Avenue,  Bethesda.  MD 
2089^ 

National  Institute  of  Child  Health  and  Human 
Development  Chief.  Office  of  Grants  & 
Contracts.  Executive  Plaza  North  Room 
SOI,  6130  Executive  Building.  Bethesda.  MD 
20892. 

National  Institute  on  Aging,  Grants 
Management  Officer,  Room  5C07,  Building 
31.  Bethesda,  MD  20692. 

National  Institute  of  Dental  Research.  Grants 
Management  Officer,  NIDR,  Westwood 
Building,  Room  51&  5333  Westbard 
Avenue.  Bethesda,  MD  20892. 

National  Institute  of  Environmental  Health 
Sciences,  Grants  Management  Officer, 
Building  2,  Room  204, 104  Alexander  Drive, 
Research  Triangle  Park,  N.C.  27709. 

National  Institute  of  General  Medical 
Sciences,  Grants  Management  Officer, 
NIGMS.  Westwood  Building.  Room  936, 
Bethesda,  MD  20892. 

National  Institute  of  Neurological  Disorders 
and  Stroke,  Grants  Management  Officer. 
Federal  Building,  Room  1004A,  Bethesda, 
MD  20892. 

National  Institute  on  Deafness  and  Other 
Communication  Disorders,  Grants 
Management  Officer,  Federal  Building. 
Room  1004A,  Bethesda,  MD  20892. 

National  Center  for  Nursing  Research,  Acting 
Director.  Division  of  Extramural  Programs, 
Building  38A.  Room  B2E17. 9000  Rockville 
Pike,  Bethesda,  MD  20892. 

National  Eye  Institute.  Grants  Management 
Officer,  Building  31,  Room  6A52,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Division  of  Research  Resources,  Director, 
Office  bf  Grants  and  Contracts 
Management  Building  31,  Room  5B32, 9000 
Rockville  Pike.  Bethesda.  MD  20092. 
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Appendix  III:  Notificatkto  ProcaduiM 

National  Cancer  Institute 

See  Appendix  U. 
National  Heart,  Lung  and  Blood  Institute, 

Privacy  Act  Coordinator,  Building  31,  Room 

SA50,  Bethesda.  MD  20892. 
National  Library  of  Medicine 

See  Appendix  II. 
National  Institute  of  Allergy  and  Infectious 

Diseases  . 

See  Appendix  0. 
National  Institute  of  Diabetes,  Digestive,  and 

Kidney  Diseases,  Administrative  Officer, 

Building  31,  Room  9A4e,  90C0  Rockville 

Pike,  Bethesda.  MD  20692. 
National  Institute  of  Child  Health  and  Hiunan 

DeveloptT>eol 

See  Appendix  U. 
Nationbl  Ins'irute  of  Aging 

See  Appeiiilix  U. 
National  Institute  of  Dental  Research,  NIDR 

Privacy  Ai;t  Coordinator,  Building  31,  Room 

2C-35, 9000  Rockville  Pike,  Bethesda,  MD 

20892. 
National  Institute  of  Environmental  Health 

Sciences 

See  Appendix  II. 
National  Institute  of  General  Medical 

Sciences 

See  Appendix  D. 
National  Institute  of  Neurological  Disorders 

and  Stroke 

See  Appendix  II. 
National  Institute  on  Deafness  and  Other 

Communication  Disorders 

See  Appendix  U. 
National  Eye  Institute 

See  Appendix  U. 
National  Center  for  NursLig  Research 

See  Appendix  II. 
Division  of  Research  Resources 

See  Appendix  II. 

Appendix  IV:  Records  Access  Procedures 

National  Cancer  Institute,  Privacy  Act 

Coordinator,  Building  31,  Room  10A30, 9000 

Rockville  Pike,  Bethesda,  MD  20892. 
National  Heart  Lung,  and  Blood  Institute 

See  Appendix  III. 
National  Library  of  Medicine 

See  Appendix  U. 
National  Institute  of  Allergy  and  Infectious 

Diseases,  Privacy  Act  Coordinator. 

Westwood  Building,  Room  703,  Bethesda, 

MD  20892. 
National  Institute  of  Arthritis,  Diabetes, 

Digestive  and  Kidney  Diseases 

See  .Appendix  III. 
National  institute  of  Child  Health  and  Human 

Development 

See  Appendix  D. 
National  Institute  on  Aging 

See  Appendix  n. 
National  Institute  of  Dental  Research,  Grants 

Management  Officer,  Westwood  Building, 

Room  518.  5333  Westbard  Avenue. 

Bethesda,  MD  20892. 
National  Institute  of  Environmental  Health 

Sciences 

See  Appendix  Q. 
National  Institute  of  General  Medical 

Sciences,  Privacy  Act  Coordinator. 

Westwood  Building.  Room  SAOS.  Bethesda. 

MD  20892. 
National  Institute  of  Neurological  Disorders 

and  Stroke.  Chief,  Administrative  Services 


Branch,  Building  31,  Room  8A49, 9000 
Rockville  Pike,  Bethesda.  MD  2089Z 

National  Institute  on  Deafness  and  Other 
Communication  Disorders,  Head, 
Administrative  Management  Section, 
Building  31,  Room  B162,  9000  Rockville 
Pike,  Bethesda.  MD  20892. 

National  Eye  Institute,  Administrative 
Officer,  Building  31,  Room  6A31,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Division  of  Research  Resources.  Privacy  Act 
Coordinator,  Building  31,  Room  5B10,  9000 
Rockville  Pike,  Bethesda.  MD  20892. 

09-25-0115 

SVSTEM  NAME: 

Administration:  Curricula  Vitae  of 
Consultants  and  Clinical  Investigators. 
HHS/NIH/NIAID 

SECURITV  CLASSinCATKNI: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Building 
31,  Room  7A51,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 

cateooittes  of  inoivtduals  covered  by  the 
system: 

Consultants  and  Clinical  Investigators 
under  National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID) 
Investigational  New  Drug  Applications. 

CATEOORIES  OF  RECORDS  IN  TNt  8VSTIH: 

Curriculum  vitae. 

authorrry  for  maintenance  of  the 
system: 

42  U.S.C.  241,  289a. 

FURM>8S  OF  THE  SYSTEM: 

(1)  To  maintain  a  record  of  the 
investigators  under  Investigational  New 
Drug  (IND)  applications.  (2)  To  appoint 
consultants  to  the  Clinical  Research 
Subpanel  (CRS). 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M 
THE  SYSTEM,  MCUMMNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  Inquiry 
from  the  congressional  ofHce  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 


is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  Oiereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  elective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

pouctes  and  practices  for  storino, 
retrievino.  accessinq,  retamwo,  and 
oisposino  of  records  in  the  system: 

storage: 

Stored  in  books. 

retrievabiuty: 
Retrieved  by  name. 

SAFEQUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIAID  staff  whose  duties  require  the  use 
of  such  information.  Authorized  users 
are  located  in  the  Clinical  and 
Epidemiological  Studies  Branch, 
Microbiology  and  Infectious  Diseases 
Program,  NIAID.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Building  is 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  Rles  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  Indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Clinical  and  Regulatory  Aflfairs 
Section.  DMID,  NIAID,  Building  31,  Rm 
7A51.  9000  Rockville  Pike.  Bethesda,  MD 
20892. 

NOTIFICATION  procedure: 

To  determine  if  a  record  exists,  write 
to:  NIAID  Privacy  Act  Coordinator. 
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Westwood  Building.  Room  703.  5333 
Westbard  Avenue,  Bethesda,  MD  20892. 
The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  o^ense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  record  notification 
procedures. 

Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accoimtable  disclosures  that  have  been 
made  of  your  record. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  c  'love,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
^PROVISIONS  OF  THE  ACT 

None. 

0»-25-0128 

SYSTEM  name: 

Clinical  Research:  Neural  Prosthesis  & 
Biomedical  Engineering  Studies.  HHS/ 

NIH/NINDS. 

SECURITY  CLASSIFICATION: 

None. 

SVSTEM  LOCATION: 

Federal  Building,  Room  9C02,  7550 
Wisconsin  Ave..  Bethesda,  MD  20892, 
and:  (1)  At  hospitals  and  medical 
centers  under  contract,  and  (2)  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  request  from  the  system 
manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  and  normal  volunteers,  males 
and  females,  participating  in  clinical 
studies  to  determine  the  feasibility  of 
neural  prostheses,  and  in  clinical  studies 
related  to  the  development  of 
instrumentation  for  diagnosis  and 
treatment  of  neurological  and  sensory 
disorders  conducted  under  contract  for 
the  National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS). 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Clinical  research  data  as  related  to 
studies  which  seek  to  determine  the 
feasibility  of  neural  prosthesers  and  to 
develop  instrumentation  for  diagnosis 
and  treatment  of  neurological  and 
sensory  disorders. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  421,  289a,  289c. 

PURPOSE  OF  THE  SYSTEM: 

(1)  Clinical  research  on  the 
development  of  neural  prosthesis 
(artificial  devices)  to  enhance  function 
of  individuals  with  various  disorders  of 
the  central  nervous  system. 

(2)  Research  on  the  development  of 
new  instruments  to  improve  diagnosis 
and  treatment  of  disorders  of  the 
nervous  system. 

ROUTINE  uses  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM  INCLUIMNQ  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  c  jUaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


POLICIES  AND  PRACTICES  FOR  STORMO, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABtUTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

(1)  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  HHS 
scientists  and  their  authorized 
collaborators. 

(2)  Physical  Safeguards:  Records  are 
kept  in  a  locked  room  when  not  in  use. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-G-3.  The  records  control 
schedule  may  be  obtained  by  vmting  to 
the  system  manager  at  the  address 
below. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Fundamental  Neurosciences 
Program.  NINDS,  Federal  Building. 
Room  918, 7550  Wisconsin  Ave., 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to:  Chief.  Administrative 
Ser\'ices  Branch.  NINDS,  Building  31, 
Room  8A49.  9000  Rockville  Pike. 
Bethesda.  MD  20892,  and  ask  if  a  file 
with  your  name  exists  in  the  Neural 
Prothesis  or  Biomedical  Engineering 
Studies. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  recoil  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  mediical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing,  a  responsible  representative, 
who  may  be  a  physician,  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

CONTCSnNG  RECORD  PROCEDURES: 

Write  to  system  manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
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and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction. 

mcoRo  souRce  categories: 

Patients,  patients'  families,  hospital 
records  and  clinical  investigators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT: 

None. 
09-2&-0129 
SYSTEM  NAME: 

Clinical  Research:  Clinical  Research 
Studies  dealing  with  Hearing.  Speech, 
Language  and  Chemosensory  Disorders. 
HHS/NIH/NIDCD. 

SECURITY  CtASSinCATION: 

None. 

SYSTEM  LOCATION: 

National  Institute  on  Deafness  and 
Other  Communicative  Disorders 
(NIDCD),  Federal  Building.  NIH.  7550 
Wisconsin  Avenue,  Bethesda.  MD  20892. 
and,  at  hospitals,  medical  centers, 
universities  and  educational  settings 
under  contract.  Inactive  records  may  be 
stored  at  a  Federal  Records  Center.  A 
list  of  locations  is  available  upon 
request  from  the  System  Manager  at  the 
address  below. 

categories  of  indiviouals  covered  by  the 
system: 

Patients  and  normal  volunteers 
participating  in  chnical  research  studies 
dealing  with  hearing,  speech,  language 
and  chemosensory  disorders. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  findings,  clinical  research 
data,  medical  and  educational  histories 
and  research  data  on  the  hearing, 
speech,  language,  cognition  and 
chemosensory  systems  of  subjects  being 
tested. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  289a,  289c. 
PURPOSE  OF  THE  SYSTEM: 

Clinical  research  on  the  disorders  of 
speech,  language,  and  hearing  to 
discover  factors  leading  to  these 
disorders  and  to  improve  prevention, 
diagnoses,  and  treatment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 


2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  a^ect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABILTTV: 

Name  or  identifier  code. 

safeguards: 

(1)  Authorized  Users:  Employees  who 
maintain  the  system  are  instructed  to 
grant  access  only  to  the  principal 
investigator  and  sta^  assigned  to  a 
particular  project,  and  to  other 
authorized  personnel  (project  officer, 
contracting  officer). 

(2)  Physical  Safeguards:  Records  are 
locked  in  cabinets  when  not  in  actual 
use  and  system  location  is  locked  during 
non-working  hours. 

(3)  Procedural  Safeguards:  Personnel 
having  access  to  system  are  trained  in 
Privacy  Act  requirements.  Records  are 
returned  to  locked  file  cabinets  at  end  of 
working  day. 

RETENTION  AND  DISPOSAL: 

Years  at  NIH:  One  year  to 
indefinitely,  depending  on  the 
requirements  of  the  specific  study. 
Following  completion  of  a  specific  study 
all  individual  identification  are 
removed,  or  the  records  destroyed. 


SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Division  of  Communication 
Sciences  and  Disorders.  NIDCD,  Federal 
Building,  Room  lC-11.  NIH.  7550 
Wisconsin  Ave.  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to:  Head.  Administrative 
Management  Section.  NIDCD.  Building 
31.  Room  B162.  9000  Rockville  Pike. 
Bethesda,  MD  20892.  and  ask  if  a  file 
exists  with  your  name  in  studies  of  the 
Division  of  Communication  Sciences 
and  Disorders.  Please  supply  the 
following  information: 

1.  Approximate  date  and  place  of 
examination  and/or  treatment. 

2.  Name  of  the  study,  if  known. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing,  a  responsible  representative, 
who  may  be  a  physician,  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  system  manager  and 
reasonably  identify  the  record  specify 
the  information  to  be  contested,  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction. 

RECORD  SOURCE  CATEGORIES: 

Information  provided  by  patients, 
patients'  families,  hospital  records, 
school  records,  and  clinical 
investigators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0134 

SYSTEM  name: 

Clinical  Research:  Epidemiology 
Studies.  National  Institute  of 
Environmental  Health  Sciences.  HHS/ 
NIH/NIEHS. 

SECURtTY  classification: 

None. 
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SYSTEM  location: 

National  Institute  of  Environmental 
Health  Services  (NIEHS),  Epidemiology 
Branch,  P.O.  Box  12233,  Research 
Triangle  Park,  North  Carolina  27709,  and 
at  hospitals,  medical  schools, 
universities,  research  irstjbjtiohs. 
commercial  organizations,  state 
agencies,  and  collaborating  government 
agencies.  Inactive  records  may  be  stored 
■"x  in  a  Federal  Records  Center.  A  list  of 
locations  and  contracts  is  available 
upon  request  made  to  the  System 
Manager. 

categories  of  indiviouals  coverfo  by  the 
system: 

Adults  and  minors,  both  male  and 
female,  with  known  or  suspected 
diseases,  maladies,  chemical  or 
biological  contaminations,  as  well  as 
normal  or  non-suspect  individuals  and 
minors  in  control  or  study  groups  for  the 
purposes  of  comparison.  Individuals 
included  in  this  system  of  records 
normally  have  volunteered  to 
participate  in  the  study  and  voluntarily 
provided  information  for  inclusion  in  the 
system. 

The  participants  may  be,  but  are  not 
limited  to,  patients;  workers  subject  to 
specific  environments;  individuals 
selected  because  of  social,  nutritional, 
physical,  genetic  and  economic 
conditions  and  behavioral 
characteristics;  and  members  of  the 
general  population  subject  to  the  variety 
of  contaminants  present  in  the 
environment 

categories  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
records  pertinent  to  an  individual's 
current  health  status:  Medical  history; 
occupational  history  and  work 
environments:  and  selected  items  of 
personal  data  such  as  smoking  habits, 
family  size,  family  medical  history  and 
domiciles.  Examples  of  information 
which  may  be  included  in  this  system 
are  name.  Social  Security  Number,  date 
of  birth,  weight,  height,  sex,  race, 
medical  history,  blood  type,  laboratory 
results,  examination  findings,  current 
and  previous  medications  received,  list 
of  employers,  descriptions  of  the  work 
environment,  substances  or  compounds 
routinely  handled  or  exposed  to.  and  a 
history  of  current  and  previous 
residences. 

authorfty  for  maintenance  of  the 
system: 

42  U.S.C.  241. 
PURPOSE  Of  THE  SYSTEM: 

National  Institute  of  Environmental 
Health  Sciences  uses  the  data  collected 
to: 


1.  Determine  whether  or  not  general 
conditions,  chemicals  and/or  other 
substances  found  in  the  environment 
have  effects  on  the  health  and  well 
beiiig  of  individuals  or  groups  of 
individuals; 

2.  Determine  how  these  conditions, 
chemicals  or  other  substances,  acting  by 
themselves  or  in  combination,  produce 
adverse  effects  on  health; 

3.  Identify  individual  or  group 
characteristics  that  make  a  person 
susceptible  to  chemical  contamination, 
disease  or  other  adverse  health  effects 
from  these  environmental  conditions  or 
agents; 

4.  Determine  whether  there  is  a 
general  or  background  level  of  exposure 
or  other  chemical  effects  in  a  local  area, 
regional  area,  or  nationally  as  well  as 
within  general  or  specific  work 
environments; 

5.  Develop  and/or  validate 
epidemiologic  or  laboratory  methods  for 
detecting  adverse  effects  due  to 
enviromnental  exposures; 

6.  Determine  the  scientific  basis  for 
advising  regulatory  agencies  such  as  the 
Environmental  Protection  Agency,  the 
National  Institute  of  Occupational 
Safety  and  Health  and  the  Department 
of  Labor's  Occupational  Safety  and 
Health  Administration  regarding  the 
adverse  health  effects  of  substances  and 
conditions  found  in  the  environment; 

7.  Determine  the  scientific  basis  for 
advising  local,  state,  other  governmental 
agencies  and  international  governments 
regarding  the  adverse  health  effects  of 
substances  and  conditions  found  in  the 
environment; 

8.  Determine  the  scientific  basis  for 
advising  the  Congress,  industry, 
workers,  scientific  or  public  agencies 
and  Other  interested  parties  regarding 
the  known  or  potential  for  adverse 
health  effects  from  exposure  to 
substances  or  conditions  found  in  the 
environment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUiOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  recbrds  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
the  individual  in  response  to  an  inquiry 
from  the  congressional  office,  made  at 
the  request  of  the  individual,  and  in  the 
case  of  a  minor,  the  minor's  parent  or 
legal  guardian. 

3.  Referrals  may  be  made  of 
assignments  of  research  investigators 


and  project  monitors  to  specific  research 
projects  to  the  Smithsonian  Institution  to 
contribute  to  the  Smithsonian  Science 
Information  Exchange,  Inc. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  Where  the  appropriate  official  of 
the  Department,  pursuant  to  the 
Department's  Freedom  of  Information 
Regulation  determines  that  it  is  in  the 
public  interest  to  disclose  a  record 
which  is  otherwise  exempt  from  a 
mandatory  disclosure,  disclosure  may 
be  made  from  this  system  of  records. 

6.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

7.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Serv'^e  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

pouoes  and  practices  for  storino, 
retrteying,  accessino,  retainimo,  and 
disposing  of  records  in  the  system: 

storage: 

Information  is  stored  in  one  of  a 
combination  of  the  following  mediums: 
file  folders,  data  forms,  pimch  card, 
magnetic  tape  discs. 

RETRIEVABILftV: 

Information  is  retrieved  by  personal 
identifier  such  as  name  or  code  number. 


I 
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Social  security  numbers  which  are 
supplied  on  a  voluntary  basis  also  are 
used  for  retrieval. 

SAFCOUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following; 

(1)  Authorized  users:  Use  of  these 
records  is  limited  to  those  persons 
whose  official  duties  require  such 
access.  Access  to  the  information  is 
controlled  by  the  Project  Officer  or  his 
representative  at  remote  locations. 
Contractors  or  collaborating 
researchers,  by  formal  agreement, 
comply  with  the  provisions  of  the 
Privacy  Act  and  Department  regulations. 

(2)  Physical  safeguards:  Hard  copy 
data  is  maintained  in  locked  file 
cabinets  at  the  National  Institute  of 
Environmental  Health  Sciences  or 
remote  study  locations.  Information 
stored  in  computer  systems  is  accessible 
only  through  proper  sequencing  of  signal 
commands  and  access  codes  specifically 
assigned  to  the  Project  Officer  or 
contractor  in  accordance  with 
Departmental  standards  and  National 
Bureau  of  Standards  guidelines. 

(3)  Procedural  safeguards:  Subjects 
directly  participating  in  studies  are 
advised  that  their  identity  is  known  only 
to  those  persons  involved  in  conducting 
the  study,  and  that  any  published 
fmdings  will  be  in  a  format  which 
precludes  individual  identiflcation. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  In 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETEHmON  AND  DISPOSAL: 

The  records  are  maintained  until  they 
are  no  longer  required  for  the  research 
purpose(8)  for  which  the  record  was 
established.  The  records  are  destroyed 
by  shredding,  burning,  or  other 
appropriate  means  so  as  to  render  them 
illegible.  Computer  tapes  and  discs  are 
erased. 

SYSTEM  MANAQER  AND  ADDRESS: 

Chief,  Epidemiology  Branch,  National 
Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233,  Research 
Triangle  Park.  North  Carolina  27709. 

NOTIFICATION  PROCEDURE: 

Normally,  individuals  would  know 
whether  a  file  existed  on  the  basis  of 


their  voluntary  participation  and 
provision  of  data.  However,  individuals 
may  write  to  the  system  manager  to 
determine  if  a  file  exists.  The  requester 
must  also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine.  In  writing,  they  should 
provide  the  following  data: 

a.  Complete  name  at  the  time  of  the 
study. 

b.  Birthdate. 

c.  Home  address  at  the  time  of  the 
study. 

d.  The  facility  where  the  examination 
was  given  or  information  otherwise 
collected. 

e.  Date,  or  approximate  dates  when 
information  was  collected  or  an 
examination  conducted. 

f.  Name  of  study  if  known. 

g.  A  current  name,  address  and 
telephone  number  where  they  can  be 
reached. 

An  individual  who  requests 
notification  of  or  access  to  a  medical  or 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  description. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

The  same  information  as  outlined 
under  notification  procedures  is  needed 
for  access  to  records.  The  request 
should  be  addressed  to  the  System 
Manager. 

CONTESTINO  RECORD  PROCEDURE: 

Write  to  the  System  Manager  and 
specify  the  record  and  the  information 
to  be  contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction. 

RECORD  SOURCE  CATEGORIES: 

HHS  agencies,  institutions  under 
contract  to  the  U.S.  Government, 
universities,  medical  schools,  hospitals, 
commercial,  institutions,  labor  and  trade 
organizations.  State  agencies. 


international  agencies,  foreign 
governments,  other  U.S.  Government 
agencies,  patients  and  normal 
volunteers,  physicians,  researchers  and 
other  collaborating  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0140 
SYSTEM  NAME: 

International  Activities:  International 
Scientific  Researchers  in  Intramural 
Laboratories  at  the  National  Institutes  of 
Health,  HHS/NIH/HC. 

SECURHTY  classification: 

None 

SYSTEM  location: 

Fogarty  International  Center,  Building 
16A,  Room  101,  9000  Rockville  Pike, 
Bethesda,  MD  20892,  and  Division  of 
Computer  Research  and  Technology, 
Building  12A,  Room  3061,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

Ancillary  records  are  located  in  the 
Office  of  the  Associate  Director  for 
Intramural  Affairs,  laboratories, 
administrative  and  personnel  offices 
where  participants  are  assigned.  Write 
to  System  Manager  at  the  address  below 
for  the  address  of  the  Federal  Records 
Center  where  records  are  stored. 

categories  of  individuals  covered  by  the 
system: 

Health  scientists  at  all  levels  of  their 
postdoctoral  or  equivalent  research 
careers  who  are  invited  to  the  National 
Institutes  of  Health  for  further  training 
or  to  conduct  research  in  their 
biomedical  specialties  under  the 
auspices  of  FIC's  administration  of 
International  Activities.  Most  of  these 
scientists  are  foreign,  however  some 
may  be  resident  aliens  or  U.S.  citizens. 

Individuals  in  these  categories  include 
Visiting  Associates,  Visiting  Scientists. 
Foreign  Special  Experts  who  are 
employees  and  Visiting  Fellows,  Guest 
Researchers,  Exchange  Scientists, 
International  Research  Fellows,  Fogarty 
Scholars,  Special  Volunteers,  Adjunct 
Scientists  and  Residents  who  are  not 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

History  of  fellowship,  employment 
and/or  stay  at  NIH;  education, 
immigration  data  and  references.  For 
payroll  purposes,  social  security 
numbers  are  requested  of  all  applicants 
accepted  into  the  program. 
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authority  for  maintenance  of  the 
system: 

42  use  2421  and  Section  307  of  the 
Public  Health  Service  Act. 

PURPOSE  OF  THE  SYSTEM: 

To  document  the  individual's  presence 
at  the  NIH,  to  record  immigration 
history  of  the  individual  in  order  to 
verify  continued  eligibility  in  existing 
programs,  and  to  meet  requirements  in 
the  Code  of  Federal  Regulations  {8  CFR 
Parts  8  &  22,  "Aliens  and  NationaUty"). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Information  is  made  available  to 
authorized  employees  and  agents  of  the 
U.S.  Government  including,  but  not 
limited  to,  the  General  Accounting 
Office,  the  Internal  Revenue  Service, 
and  the  FBI  and  Immigration  and 
Naturalization  Service.  Department  of 
Justice,  for  purposes  of  investigations, 
inspections  and  audits. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING,       . 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  file  cards,  computer  tapes  and 
microfilm. 

retrievabiuty: 

By  name,  country  of  citizenship, 
institution,  fellowship  number,  social 


security  number,  visa  and  immigration 
status,  and  home  address. 


SAFEGUARDS: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  included  under  this  system 
according  to  the  sensitivity  of  the  data 
they  contain. 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  The  records 
are  maintained  in  locked  file  cabinets, 
and  offices  are  locked  during  off-duty 
hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codes 
knowm  only  to  authorized  users;  access 
codes  are  changed  periodically.  The 
computer  system  maintains  an  audit 
record  of  all  requests  for  access. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf: 
45-13,  and  Part  6,  "ADP  System 
Security"  of  the  HHS  Information 
Resource  Management  Manual. 

RETENTION  AND  DISPOSAU 

Records  of  successful  applicants  are 
retained  indefinitely. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Chief,  International  Services  and 
Communications  Branch,  Building  16A, 
Room  101,  Fogarty  International  Center, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

NOTIFICATION  pAbCEDURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
system  manager  as  listed  above. 
Verification  of  identity  is  required. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  listed  under 
notification  procedure  above,  and 
reasonably  identify  the  record,  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction. 


RECORD  ACCESS  CATEGORIES: 

Subject  individuals  and  other  federal 
agencies. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
0»-25-0143 
SYSTEM  NAME: 

Biomedical  Research:  Records  of 
Subjects  in  Clinical,  Epidemiologic  and 
Biometric  Studies  of  the  National 
Institute  of  Allergy  and  Infectious 
Diseases,  HHS/NIH/NIAID. 

SECURtrv  classification: 
None. 

SYSTEM  LOCATION: 

At  National  Institutes  of  Health 
facilities  in  Bethesda,  Maryland,  and  at 
hospitals,  medical  schools,  universities, 
research  institutions,  commercial 
organizations,  state  agencies,  and 
collaborating  Federal  agencies.  Inactive 
records  may  be  retired  to  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  request  from  the  System 
Manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  with  infectious  diseases, 
immunologic  diseases  involving  adverse 
reactions  of  the  body  (e.g.,  allergic 
reactions)  and  related  diseases  (e.g. 
Acquired  Immunodeficiency  Disease 
Syndrome/AIDS),  normal  healthy 
volunteers  who  serve  as  controls  for 
comparison  with  patients,  relatives  of 
patients  and  other  individucds  whose 
characteristics  or  conditions  are  being 
studied  for  possible  connections  with 
the  occurrence  of  the  diseases  under 
investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  medical,  and  epidemiological 
information  resulting  from  or  contained 
in  direct  observations,  medical  records 
and  other  histories,  vital  statistics 
reports,  records  on  biological  specimens 
(e.g.,  blood,  urine,  etc.),  personal 
interviews,  questionnaires,  progress 
reports,  correspondence  or  research 
findings. 

AUTHORffY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  289a,  289c. 
PURPOSE  OF  THE  SYSTEM: 

This  system  will  be  used  to  support  (1) 
Epidemiologic,  clinical  and  biometric 
investigations  into  the  causes,  nature 
(morbidity  and  mortality),  outcome, 
therapy  and  cost  of  infectious. 
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immunologic  and  related  diseases;  (2) 
Review  and  evaluation  of  the  progress 

of  these  research  projects,  and 
identification  of  and  planning  for 
improvements  or  for  additional 
research. 

ROUTINC  USES  Of  RECORDS  MArNTAINEO  IN 
THE  SYSTEM,  INCLUOINQ  CATCQ0R1ES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  coUected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utihzation  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
wilhngness  to  abide  by  these  provisions. 

4.  In  the  event  the  Diepartment  deems 
it  desirable  or  necessary,  in  determining 
v/hether  particular  records  are  required 


to  be  disclosed  imder  the  Freedom  of 
Information  Act,  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  The  Department  contemplates  that 
it  may  contract  with  one  or  more  private 
firms  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  will  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POUCIES  AND  PRACTICES  FOR  STORtNO. 
RETRIEVWO,  ACCESSING,  RETAININO,  AND 
DISPOSMO  Of  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
computer-accessible  forms  (e.g.  tapes  or 
discs),  punched  cards,  bound  notebooks, 
microfilm,  charts,  graphs,  and  X-rays. 

retrievabiuty: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  number. 

SAfEOUAROS: 

Access  to  or  disclosure  of  information 
is  limited  to  collaborating  researchers, 
contractors  and  MAID  employees  who 
are  involved  in  the  conduct,  support  or 
review  and  evaluation  of  the  research 
activities  supported  by  this  system. 
Contractors  and  collaborating 
researchers  are  required  to  comply  with 


the  provisions  of  the  Privacy  Act  and 
with  Department  regulations. 

Data  are  kept  in  secured  areas  (e.g. 
rooms  which  are  locked  when  not  in 
regular  use,  buildings  with  controlled 
access).  Data  stored  in  computer- 
accessible  form  is  accessed  through  the 
use  of  key  words  known  only  to 
principal  investigators  or  authorized 
personnel;  all  other  information  is  stored 
in  locked  files. 

These  and  other  appropriate 
safeguards  are  implemented  in  each 
project  in  accordance  with  chapter  45- 
13  of  the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf. 
45-13,  and  part  6.  Systems  Security,  of 
the  HHS  Information  Resources 
Management  Manual. 

RETENTION  AND  DISPOSAL: 

Records  at  contractor  facilities  are 
retained  and  destroyed  according  to  the 
terms  of  the  contract.  Records  at  NIAID 
facilities  are  retained  and  destroyed  in 
accordance  with  the  authority  provided 
in  the  NIH  Records  Control  Schedule 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  the  records  to  be  kept  until  the 
system  manager  determines  that  the 
data  has  no  further  value  for  scientific 
research.  Disposal  methods  include 
burning  or  shredding  hard  copy  and 
erasing  computer  tapes  and  discs. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Epidemiology  and  Biometry 
Branch,  DMID,  National  Institute  of 
Allergy  and  Infectious  Diseases, 
Westwood  Building,  Room  739, 
Bethesda,  Maryland  20892,  and  Chief, 
Epidemiology  Branch,  DATDS,  Room 
240P,  Control  Data  Building,  6003 
Executive  Blvd.,  Bethesda,  MD  20892. 

NOTinCATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to: 

NIAID  Privacy  Act  Coordinator,  Room 
703,  Westwood  Building,  5333  Westbard 
Avenue.  Bethesda,  MD  20892,  and 
provide  the  following  information: 

1.  System  name, 

2.  Complete  name  and  home  address 
at  the  time  of  the  study, 

3.  Birthdate, 

4.  Facility  conducting  study, 

5.  Disease  type  (if  known), 

6.  Approximate  dates  of  enrollment  in 
the  research  study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
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individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  other  health  professional,  or 
other  responsible  individual,  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants,  from  physicians, 
research  investigators  and  other 
collaborating  persons  and  from  medical 
records  and  clinical  research 
observations  at  hospitals,  HHS 
agencies,  universities,  medical  schools, 
research  institutions,  commercial 
institutions,  state  agencies, 
collaborating  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0148 

SYSTEM  NAME: 

Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical,  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  and  the  National  Institute  on 


Deafness  and  Other  Communication 
Disorders.  HHS/NIH/NINDS  and  HHS/ 
NIH/NIDCD. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

At  National  Institutes  of  Health 
facilities  in  Bethesda,  Maryland,  and  at 
hospitals,  medical  schools,  universities, 
research  institutions,  commercial 
organizations,  state  agencies,  and 
collaborating  Federal  agencies.  Inactive 
records  may  be  retired  to  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  request  from  the 
respective  System  Managers  of  the 
subsystems  included  in  this  notice. 

categories  Of  INDIVIDUALS  COVERED  BY  THE 

system: 

Patients  with  neurological  diseases, 
communicative  disorders,  stroke, 
hearing  loss,  chemosensory  deficits,  and 
related  diseases;  normal,  healthy 
volunteers  who  serve  as  controls  for 
comparison  with  patients;  relatives  of 
patients;  and  other  individuals  whose 
characteristics  or  conditions  are  suited 
for  possible  coimections  with  the 
occurrence  of  the  diseases  and  disorders 
under  investigations.  Subject  individuals 
include  both  adults  and  children. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  biomedical,  and 
epidemiological  information  resulting 
from  or  contained  in  direct  observations, 
medical  records  and  other  histories, 
vital  statistics  reports,  records  on 
biological  specimens  (e.g.,  blood,  urine, 
etc.).  personal  interviews, 
questionnaires,  progress  reports, 
correspondence,  or  research  findings. 

AUTHORfTY  fOR  MAINTENANCE  Of  THE 

system: 

Sections  241,  Research  and 
Investigation,  and  289a,  Establishment 
of  Institutes,  of  the  Public  Health 
Service  Act  (42  U.S.C.  301,  431). 

PURPOSE  Of  THE  SYSTEM: 

This  system  will  be  used  to  support  (1) 
contracted  and  contract-related 
epidemiological,  clinical  and  biometric 
investigations  into  the  causes,  nature, 
outcome,  therapy,  prevention  and  cost 
of  neurological  and  communicative 
disorders,  hearing  loss,  chemosensory 
deficits,  and  stroke;  (2)  review  and 
evaluation  of  the  progress  of  these 
research  projects,  and  identification  and 
planning  for  improvements  or  for 
additional  research. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quahty 
assessments,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earUest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
wilhngness  to  abide  by  these  provisions. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  imder  the  Freedom  of 
Information  Act  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
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the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  ofHcial  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POLICIES  ANO  PRACnCCS  FOR  rrofUNQ, 
RrraiEVINO,  ACCESSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
computer-accessible  forms  (e.g.  tapes  or 
discs),  punched  cards,  bound  notebooks, 
microfilm,  charts,  graphs  and  X-rays. 

RETRIEVABIUTV: 

Information  is  retrieved  by  name  and/ 
or  patient  identification  number. 

SAFEGUARDS: 

Access  to  or  disclosure  of  information 
is  limited  to  collaborating  researchers, 
contractors  and  employees,  and  other 
authorized  biomedical  researchers  who 
are  involved  in  the  conduct,  support  or 
review  and  evaluation  of  the  research 
activities  supported  by  this  system. 
Contractors  and  collaborating  or  other 
researchers  are  required  to  comply  with 
the  provisions  of  the  Privacy  Act  and 
with  HHS  Privacy  Act  regulations. 

Data  are  kept  in  secured  areas  (e.g. 
rooms  which  are  locked  when  not  in 
regular  use,  buildings  with  controlled 
access).  Data  stored  in  computer- 
accessible  form  is  accessed  through  the 


use  of  key  words  known  only  to 
principal  investigators  or  authorized 
personnel;  all  other  information  is  stored 
in  locked  Hies. 

These  and  other  appropriate 
safeguards  are  implemented  in  each 
project  in  accordance  with  chapter  45- 
13  of  the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf. 
45-13,  and  Part  6,  Systems  Security,  of 
the  HHS  Information  Resoiu-ces 
Management  Manual. 

RETENTION  AND  DISPOSAU 

Records  at  contractor  facilities  are 
retained  and  destroyed  as  specified  in 
individual  contracts. 

Records  at  NIH  facilities  are  retained 
and  destroyed  in  accordance  with  the 
NIH  Records  Control  Schedule  (HHS 
Records  Management  Manual, 
Appendix  B-361),  item  300O-G-3,  which 
allows  the  records  to  be  kept  until  the 
system  manager  determines  that  the 
data  has  no  further  value  for  scientific 
research.  Disposal  methods  include 
burning  or  shredding  hard  copy  and 
erasing  computer  tapes  and  discs. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

NINDS  and  NmCD  research  activities 
are  divided,  functionally  and 
administratively.  In  effect,  there  are  six 
subsystems  within  this  single  umbrella 
system.  NINDS  has  five  programs  and 
NIDCD  one.  System  \Ianagers  have 
been  designated  for  each  subsystem  as 
follows: 

Director,  Division  of  Communication 
Sciences  and  Disorders,  NIDCD,  NIH, 
Federal  Building,  Room  iCll.  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892, 
and  Director,  Division  of  Fundamental 
Neurosciences,  NINDS,  NIH,  Federal 
Building,  Room  916,  7550  Wisconsin 
Avenue,  Bethesda,  MD  20892,  and 
Director,  Division  of  Convulsive, 
Developmental  and  Neuromuscular 
Disorders,  NINDS,  NIH,  Federal 
Building,  Room  816,  7550  Wisconsin 
Avenue,  Bethesda,  MD  20892.  and 
Director,  Division  of  Demyelinating 
Atropic,  and  Dementing  Disorders, 
NINDS.  NIH,  Federal  Building,  Room 
812,  7550  Wisconsin  Avenue,  Bethesda, 
MD  20892,  and  Director,  Division  of 
Stroke  and  Trauma,  NINDS,  NIH, 
Federal  Building,  Room  8A08,  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892, 
and  Director,  Division  of  Intramural 
Research.  NIH,  Building  10,  Room  5N14, 
9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTIFICATION  PNOCCOURC 

To  determine  if  a  record  exists,  write 
to: 

NINDS  Privacy  Act  Coordinator, 
Federal  Building,  Room  816,  7550 


Wisconsin  Avenue,  Bethesda,  MD  20892, 
or  NIDCD  Privacy  Act  Coordinator, 
Federal  Building,  Room  lC-06,  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892, 
and  provide  the  following  information: 

1.  System  name, 

2.  Complete  name  and  home  address 
at  the  time  of  the  study, 

3.  Birthdate, 

4.  Facility  conducting  the  study, 

5.  Disease  type  (if  known), 

6.  Approximate  dates  of  enrollment  in 
the  research  study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address]  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notiBcation  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  of  whom  the  record,  if 
any,  will  be  sent  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notifications  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  system  manager  and 
reasonably  identify  the  record,  specify 
the  information  being  contested  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction. 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
obtained  directly  from  individual 
participants,  and  from  physicians, 
research  investigators  and  other 
collaborating  persons,  and  from  medical 
records  and  clinical  research 
observations  at  hospitals,  HHS 
agencies,  universities,  medical  schools, 
research  institutions,  commercial 
institutions,  state  agencies,  and 
collaborating  Federal  agencies. 


Federal  Register  /  Vol.  54,  No.  221  /  Friday.  November  17,  1989  /  Notices 


47899 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIOttS  OP  TME  ACT. 

None. 
0»-25-0153 
SYSTEM  NAME: 

Biomedical  Research:  Records  of 
Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development,  HHS/NIH/NICHD. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Records  included  in  this  system  are 
located  in  hospitals  and  clinics,  research 
centers,  educational  institutions, 
commercial  organizations,  local  and 
State  agencies,  and  other  Executive 
Branch  agencies  of  the  Federal 
Government  under  contract  to  the 
National  Institute  of  Child  Health  and 
Human  Development  (NICHD),  and  in 
NICHD  facilities  in  Bethesda,  Maryland. 
Inactive  records  may  be  stored  at 
Federal  Records  Centers.  A  hst  of 
specific  locations  and  contractors  is 
available  upon  request  from  the  System 
Manager,  whose  address  is  listed  below. 

CATEGORieS  OP  INOIVIOUAtS  COVERED  BY  THE 
SYSTEM: 

Participants  in  these  studies  include 
adults  and  children  (a)  who  are 
presently  or  have  been  treated  by  the 
NICHD,  (b)  whose  physical,  genetic 
social,  economic,  environmental, 
behavioral  or  nutritional  conditions  or 
habits  are  being  studied  by  the  NICHD, 
or  (c)  normal  volunteers  who  have 
agreed  to  provide  control  data  for 
purposes  of  comparison. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  medical,  and  statistical 
information  collected  in  biomedical  and 
behavioral  research  studies,  such  as 
medical  histories,  vital  statistics, 
personal  interviews,  questionnaires, 
current  addresses  of  study  participants, 
radiographs,  records  on  biological 
specimens,  study  models,  and 
correspondence  from  or  about 
participants  in  these  studies. 

authorftv  for  maintenance  op  the 
system: 

Section  301,  Research  and 
Investigaticm,  and  Section  441,  National 
Institute  of  Child  Health  and  Human 
Development,  of  the  Public  Health 
Service  Act  as  amended  (42  U.S.C. 
Sections  241. 2g6d). 

PURPOSU  OF  the  system: 

This  system  is  used:  1.  For  program 
review,  evaluation,  planning,  and 


administrative  management  for  research 
on  child  health  and  human  development 
2.  to  monitor  the  incidence,  prevalence 
or  development  of  the  disease, 
condition,  behavior,  or  health  status 
under  investigation;  3.  to  determine  the 
relation  of  various  factors  (e.g.,  social, 
economic,  environmental,  physical,  and 
medical]  to  the  occurrence  of  the 
disease,  condition,  development, 
behavior,  or  health  stati  -<  under 
investigation;  4.  to  identity  abnormal 
disease,  condition,  or  health  status  and 
inform  the  Centers  for  Disease  Control 
(CDC)  or  the  Food  and  Drug 
Administration  (FDA)  of  the  existence 
of  such  conditions.  CDC  uses  this 
information  in  fulfilling  its 
congressionally  mandated  responsibility 
for  the  monitoring  of  disease  and 
prevention  of  epidemics.  FDA  uses  this 
information  in  carrying  out  its 
congressional  mandate  for  controlling 
certain  potentially  harmful  products. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  for  the 
purpose  of  analyzing  data  and  preparing 
scientific  reports  and  articles  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  comply  with 
the  requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utilization 
review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  Certain  infectious  diseases  are 
reported  to  State  governments  as 
required  by  law. 

5.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 

(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 


risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  (C)  has  required  the  recipient  to 
(1}  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

7.  In  the  event  of  litigation  where  the 
defendant  is:  (a)The  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  olTicial  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


\ 
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POLICIES  AND  PRACTICES  PON  STOmNQ, 
RETRIEVINQ,  ACCESSINQ,  RETAINING,  AND 
OISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  Tile  folders, 
microfilm,  magnetic  tapes  or  disks, 
punched  cards,  or  bound  notebooks. 

RETRIEV  ability: 

Information  is  retrieved  by  name  and/ 
or  a  participant  identification  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

(1)  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
contractor  personnel;  consultants  to  the 
contractor  the  NICHD  project  officer; 
and  NICHD  employees  whose  duties 
require  the  use  of  such  information.  One 
time  and  special  access  to  the  data  is 
controlled  by  the  System  Manager,  the 
NICHD  Project  Officer,  and  the  Contract 
and/or  Project  Director. 

(2)  Physical  Safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

(3)  Procedural  Safeguards:  Names  and 
other  identifying  particulars  are  deleted 
when  data  from  original  records  is 
encoded  for  analysis.  Encoded  data  is 
indexed  by  code  numbers.  Tables 
linking  these  code  numbers  with  actual 
identifiers  are  maintained  separately. 
Code  numbers  and  identifiers  are  linked 
only  if  there  is  a  specific  need,  such  as 
alerting  the  volunteer  subjects  to  any 
findings  in  the  study  that  might  affect 
their  health.  Data  stored  in  computers  is 
accessed  through  the  use  of  passwords/ 
keywords  known  only  to  the  principal 
investigators  or  authorized  personnel. 
These  passwords/keywords  are 
changed  frequently. 

The  particular  safeguards 
implemented  in  each  project  will  be 
developed  in  accordance  with  chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Recorus,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS  hf.  45-13; 
Part  6,  "ADP  Systems  Security,"  of  the 
HHS  ADP  Systems  Manual,  and  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 


(HHS  Records  Management  Manual, 
Appendix  B-361),  item  300O-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research. 

Disposal  methods  include  burning  or 
shredding  hard  copy  and  erasing 
computer  tapes  and  disks. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Contracts  Management  Section, 
NICHD,  Executive  Plaza  North,  Room 
610H,  6130  Executive  Blvd.,  North 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to: 

NICHD  Privacy  Act  Coordinator, 
Building  31,  Room  2A-17,  9000  Rockville 
Pike,  Bethesda,  MD  20892,  and  provide 
the  following  information  in  writing: 

1.  Full  name  and  address  at  time  of 
participation  in  the  study. 

2.  Name  or  description  of  the  study. 

3.  Location  and  approximate  dates  of 
participation. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  Hve  thousand  dollar  fine. 

An  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative'*  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  the  medical 
record  of  a  child  or  incompetent  person 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  his  or  her  relationship  to  the 
child  or  incompetent  person  as  well  as 
his  or  her  own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure  above. 
Requesters  should  also  "-easonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 


reasons  for  requesting  the  correction,   ^ 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants,  medical  and 
clinical  research  observations,  and  other 
federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
9-2S-0154 
SYSTEM  name: 

Biomedical  Research:  Records  of 
Subjects  in  Cancer  Studies  of  the 
Division  of  Cancer  Prevention  and 
Control,  HHS/ NIH /NCI. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health, 
Executive  Plaza  North,  Room  343K,  6130 
Executive  Blvd.,  Bethesda,  MD  20892, 
and  National  Institutes  of  Health, 
Building  12,  9000  Rockville  Pike, 
Bethesda,  MD  20892,  and  at  hospitals, 
medical  schools,  universities,  research 
institutions,  commercial  organizations, 
collaborating  State  and  Federal 
Government  agencies,  and  Federal 
Records  Centers.  Write  to  system 
manager  at  the  address  below  for  the 
address  of  current  locations. 

categories  of  individuals  covered  by  the 
system: 

Adults  and  children  in  the  fallowing 
categories:  Patients  with  cancer  persons 
for  whom  cancer  risk  can  potentially  be 
lowered;  and  persons  without  signs  or 
symptoms  who  may  be  identified 
through  screening  and  detection 
methods  as  having  cancer  or  being  at 
increased  risk  of  developing  cancer.  For 
certain  types  of  epidemiologic  studies, 
e.g.,  case-control  studies,  NCI  may  also 
collect,  for  purposes  of  comparison, 
records  on  other  persons.  These 
comparison  groups  could  include  normal 
individuals  (e.g.,  family  members  or 
neighborhood  controls),  or  other  patient 
groups  (e.g.,  hospital  controls)  who  do 
not  have  cancer  or  are  not  at  a 
particularly  high  risk  of  developing 
cancer. 

categories  of  records  in  the  system: 

Information  identifying  participants 
(such  as  name,  address.  Social  Security 
Number),  medical  records,  progress 
reports,  correspondence, 
epidemiological  data,  and  records  on 
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biological  specimens  (e.g.,  blood, 
tumors,  urine,  etc.). 

AUTHOmTY  FOR  MAINTENANCt  OF  THC 

system: 

Sections  301,  Research  and 
Investigation,  and  Title  IV,  Part  A, 
National  Cancer  Institute,  of  the  Public 
Health  Service  Act  (42  U.S.C  241.  and 
281-286}. 

purposes: 

Records  in  this  system  will  be  used, 
(1)  to  evaluate  cancer  control  programs, 
including  prevention,  screening, 
detection,  diagnosis,  treatment, 
rehabilitation,  and  continuing  care;  (2)  to 
identify  characteristics  of  persons  who 
may  be  particularly  susceptible  to 
environmental  or  occupational  factors 
for  substances  which  cause  or  prevent 
cancer,  and/or  to  cancer  (3)  to 
determine  risk  factors  or  substances 
which  cause  or  prevent  cancer,  and  the 
ways  in  which  they  do  so;  (4)  to 
evaluate  statistical  and  epidemiological 
methodologies  for  risk  factor 
assessment,  clinical  trials,  cancer 
control  studies,  and  the  study  of  the 
natural  history  of  cancers;  (5)  to  plan 
for,  administer,  and  review  research 
activities  as  described  in  the  above 
purposes;  (6)  information  from  tliis 
system  may  be  reported  to  the  Food  and 
Drug  Administration  (FDA)  as  a 
condition  for  approvaJ  of  clinical 
investigations  of  new  drugs,  or  to  report 
adverse  effects  of  drugs  so  that  FDA  can 
make  informed  decisions  on  authorizing 
use  of  such  drugs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTm,  WCUIOmQ  CATEOOmES  OF 
USERS  AND  TMB  PUWPOSEI  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  die  research  purposes  for 
which  the  records  are  collected.  The 
recipients  are  required  to  comply  with 
the  requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 


disclosure  does  not  violate  legal  or 
policy  limitations  under  whi(£  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1 )  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
informationthat  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earhest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

5.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee — for  example 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 


effective  defense,  provided  that  suck 
disclosure  is  compatible  with  the 
purpose  for  which  tbe  records  were 
collected. 

POUCtES  AND  PRACTICES  FOR  rrOmMO, 
RETRIEVINO,  ACCESIIWO,  RCTAMMQ,  AMD 
DISPOSINa  OF  RECORDS  M  THE  •VSTBC 

STORAGE: 

File  folders,  microfilm,  charts,  graphs, 
computer  tapes,  disks,  and  punch  cards. 

retrievamuty: 

By  name.  Social  Security  Number 
when  suppUed  voluntarily  or  contained 
in  existing  records  used  in  projects 
under  this  system,  or  other  identifying 
number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorize 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists,  and  support  staff 
of  the  National  Cancer  Institute  (NCI), 
or  its  contractors,  grantees  or 
collaborators  who  need  such 
information  in  order  to  contribute  to  the 
research  or  administrative  purposes  of 
the  system.  The  system  manager 
specifically  authorized  one-time  and 
special  access  by  others  on  a  need-to- 
know  basis  consistent  with  the  purposes 
and  routine  uses  of  the  system. 

2.  Physical  safeguards:  Records  are 
kept  in  limited  access  areas.  Offices  and 
records  storage  locations  are  locked 
during  off-duty  hours.  Input  data  for 
computer  files  is  coded  to  avoid 
individual  identification.  Where 
possible,  information  on  individual 
identities  is  kept  separate  from  data 
used  for  analysis. 

3.  Procedural  safeguards:  Access  to 
manual  files  is  granted  only  to 
authorized  personnel,  as  described 
above.  Access  to  computer  files  is 
controlled  through  security  codes  known 
only  to  authorized  users.  Names  and 
other  details  necessary  to  identify 
individuals  are  not  included  in  data  files 
used  for  analysis.  These  files  are 
indexed  by  code  numbers.  Code 
numbers  and  complete  identifiers  are 
linked  only  if  there  is  a  specific  need, 
such  as  for  data  verification. 

Contractors,  grantees  or  collaborators 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  system  manager  and  permitted  by 
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the  Privacy  Act.  Privacy  Act 
requirements  are  specifically  included  in 
contracts  and  in  agreements  with 
grantees  or  collaborators  participating 
in  research  activities  supported  by  this 
system.  HHS  project  director,  contract 
officers  and  project  officers  oversee 
compliance  with  these  requirements. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  ADP  Systems  Security,  of  the 
HHS  ADP  Systems  Manual. 

RETENTION  AND  DISPOSAL: 

NCI  retains  research  records  in 
accordance  with  the  NIH  Records 
Control  Schedule,  item  3000-G-3,  which 
allows  the  system  manager  to  keep  the 
records  as  long  as  they  are  useful  in 
scientific  research.  Contractors, 
grantees  and  collaborators  who  receive 
disclosures  of  records  from  this  system 
retain  the  records  only  as  long  as 
necessary  to  accomplish  the  purpose  for 
which  the  disclosures  are  made.  Inactive 
records  may  be  transferred  to  a  Federal 
Records  Center.  Disposal  methods 
include  burning  hard  copy  and  erasing 
computer  tapes  and  disks. 

SYSTEM  MANAGER  AND  ADDRESS: 

Associate  Director,  Surveillance 
Program,  DCPC,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
343K.  6130  Executive  Blvd.,  Bethesda, 
MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  file  exists,  write  to 
the  system  manager  and  provide  the 
following  information: 

a.  System  name:  "Biomedical 
Research:  Records  of  Subjects  in  Cancer 
Studies  of  the  Division  of  Cancer 
Prevention  and  Control  Activities": 

b.  Complete  name  at  time  of 
participation; 

c.  Facility  and  home  address  at  the 
time  of  participation; 

d.  In  some  cases,  where  records  are 
retrieved  by  an  identifying  number,  such 
as  the  Social  Security  Number  or 
Hospital  Identification  Number,  it  may 
be  necessary  to  provide  that  number.  In 
some  cases,  to  ensure  proper 
identification  it  may  be  necessary  to 
provide  date(s)  of  participation  (if 
known),  birthdate,  or  disease  type  (if 
known),  study  name  and  location  (if 
known). 

The  requester  must  also  verify  his  or 
her  identify  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 


or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  maximum  fine  of  five  thousand 
dollars. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  system  manager  and 
provide  the  same  information  as 
requested  under  the  notification 
procedure  above.  Requesters  should 
also  reasonably  specify  the  record 
contents  being  sought.  You  may  also 
request  a  list  of  accountable  disclosures 
which  have  been  made  of  your  record. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  system  manager,  identify 
the  record,  and  specify  the  information 
contested.  State  the  corrective  action 
sought  and  your  reasons  for  requesting 
the  correction,  and  provide  supporting 
information  to  show  that  the  record  is 
inaccurate,  incomplete,  irrelevant, 
untimely,  or  unnecessary. 

RECORD  SOURCE  CATEGORIES: 

HHS  agencies,  institutions  under 
contract  to  the  U.S.  Government,  such  as 
universities,  medical  schools,  hospitals, 
research  institutions,  commercial 
institutions,  state  agencies,  other  U.S. 
Government  agencies,  patients  and 
normal  volimteers,  physicians,  research 
investigators  and  other  collaborating 
personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0156 

SYSTEM  NAME: 

Records  of  Participants  in  Programs 
and  Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health,  HHS/NIH/OD. 


SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  either  in  the 
organizations  responsible  for  conducting 
evaluations  or  at  the  sites  of  programs 
or  activities  under  evaluation.  Locations 
include  National  Institutes  of  Health 
(NIH)  facilities  in  Bethesda,  Maryland, 
or  facilities  of  contractors  of  the  NIH. 
Write  to  the  appropriate  System 
Manager  below  for  a  Ust  of  current 
locations. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
system: 

Individuals  covered  by  this  system  are 
those  who  provide  information  or 
opinions  that  are  useful  in  evaluating 
programs  or  activities  of  the  NIH.  other 
persons  who  have  participated  in  or 
benefited  from  NIH  programs  or 
activities;  or  other  persons  included  in 
evaluation  studies  for  purposes  of 
comparison.  Such  individuals  may 
include  (1)  participants  in  research 
studies;  (2)  applicants  for  and  recipients 
of  grants,  fellowships,  traineeships  or 
other  awards;  (3)  employees,  experts 
and  consultants;  (4)  members  of 
advisory  committees;  (5)  other 
researchers,  health  care  professionals, 
or  individuals  who  have  or  are  at  risk  of 
developing  diseases  or  conditions 
studied  by  NIH;  (6)  persons  who  provide 
feedback  about  the  value  or  usefulness 
of  information  they  receive  about  NIH 
programs,  activities  or  research  results; 
(7)  persons  who  have  received 
Doctorate  level  degrees  from  U.S. 
institutions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  umbrella  system  of  records 
covers  a  varying  number  of  separate 
sets  of  records  used  in  different 
evaluation  studies.  The  categories  of 
records  in  each  set  depend  on  the  type 
of  program  being  evaluated  and  the 
specific  purpose  of  the  evaluation.  In 
general,  the  records  contain  two  types  of 
information:  (1)  Information  identifying 
subject  individuals,  and  (2)  information 
which  enables  NIH  to  evaluate  its 
programs  and  services. 

(1)  Identifying  information  usually 
consists  of  a  name  and  address,  but  it 
might  also  include  a  patient 
identification  number,  grant  number. 
Social  Security  Number,  or  other 
identifying  number  as  appropriate  to  the 
particular  group  included  in  an 
evaluation  study. 

(2)  Information  used  for  evaluation 
varies  according  to  the  program 
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evaluated.  Categories  of  evaluative 
information  include  personal  data  and 
medical  data  on  participants  in  clinical 
and  research  programs;  personal  data, 
publications,  professional  achievements 
and  career  history  of  researchers;  and 
opinions  and  other  information  received 
directly  from  individuals  in  evaluation 
surveys  and  studies  of  NIH  programs. 

The  system  does  not  include  any 
master  list,  index  or  other  central  means 
of  identifying  all  individuals  whose 
records  are  included  in  the  various  sets 
of  records  covered  by  the  system. 

AUTHonrrY  for  maintenance  of  the 

SYSTEM: 

Authority  for  this  system  comes  fi-om 
the  authorities  regarding  the 
establishment  of  the  National  Institutes 
of  Health,  its  general  authority  to 
conduct  and  fund  research  and  to 
provide  training  assistance,  and  its 
general  authority  to  maintain  records  in 
connection  with  these  and  its  other 
functions  (42  U.S.C.  203,  241,  2891-1  and 
44  U.S.C.  3101). 

PURPOSE  OF  THE  SYSTEM: 

This  system  supports  evaluation  of  the 
policies,  programs,  organization, 
methods,  materials,  activities  or  services 
used  by  NIH  in  fulfilling  its  legislated 
mandate  for  (1)  conduct  and  support  of 
biomedical  research  into  the  causes, 
prevention  and  cure  of  diseases;  (2) 
support  for  training  of  research 
investigators;  (3)  communication  of 
biomedical  information. 

This  system  is  not  used  to  make  any 
determination  affecting  the  rights, 
benefits  or  privileges  of  any  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  collaborating 
researchers,  organizations,  and  State 
and  local  officials  for  the  purpose  of 
conducting  evaluation  studies  or 
collecting,  aggregating,  processing  or 
analyzing  records  used  in  evaluation 
studies.  The  recipients  are  required  to 
protect  the  confidentiality  of  such 
records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quaUty 
assessments,  medical  audits  or 
utilization  review. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  to  court  or 
other  tribunal,  or  to  another  party  before 


such  tribunal,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines  that 
the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RrmiEVtNG,  ACCESSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
bound  notebooks,  or  computer- 
accessible  media  (e.g.,  magnetic  tapes  or 
discs). 

RETRIEVABILTfY: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  number 
within  each  evaluation  study.  There  is 
no  central  collection  of  records  in  this 
system,  and  no  central  means  of 
identifying  individuals  whose  records 
are  included  in  the  separate  sets  of 
records  that  are  maintained  for 
particular  evaluation  studies. 

safeguards: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  data  each  set  contains. 
Information  already  in  the  public 
domain,  such  as  titles  and  dates  of 
publications,  is  not  restricted.  However, 
sensitive  information,  such  as  personal 
or  medical  history  or  individually 
identified  opinions,  is  protected 
according  to  its  level  of  sensitivity. 
Records  derived  from  other  systems  of 
records  will  be  safeguarded  at  a  level  at 
least  as  stringent  as  that  required  in  the 
original  systems.  Minimal  safeguards  for 
the  protection  of  information  which  is 
not  available  to  the  general  public 
include  the  following: 

1.  Authorized  Users:  Regular  access  to 
information  in  a  given  set  of  records  is 
limited  to  NIH  or  to  contractor 
employees  who  are  conducting, 
reviewing  or  contributing  to  a  specific 
evaluation  study.  Other  access  is 
granted  only  on  a  case-by-case  basis. 


consistent  with  the  restrictions  required 
by  the  Privacy  Act  (e.g.,  when  disclosure 
is  required  by  the  Freedom  of 
Information  Act),  as  authorized  by  the 
system  manager  or  designated 
responsible  official. 

2.  Physical  Safeguards:  Records  are 
stored  in  closed  or  locked  containers,  in 
areas  which  are  not  accessible  to 
unauthorized  users,  and  in  facilities 
which  are  locked  when  not  in  use. 
Records  collected  in  each  evaluation 
project  are  maintained  separately  from 
those  of  other  projects.  Sensitive  records 
are  not  leff  exposed  to  unauthorized 
persons  at  any  time.  Sensitive  data  in 
machine-readable  form  may  be 
encrypted. 

3.  Procedural  Safeguards:  Access  to 
records  is  controlled  by  responsible 
employees  and  is  granted  only  to 
authorized  individuals  whose  identities 
are  properly  verified.  Data  stored  in 
computers  is  accessed  only  through  the 
use  of  kejrwords  known  only  to 
authorized  personnel.  Contracts  for 
operation  of  this  system  of  records 
require  protection  of  the  records  in 
accordance  with  these  safeguards;  NIH 
project  and  contracting  officers  monitor 
contractor  compliance. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual,  supplementary  chapter  PHS  hf: 
45-13,  and  Part  6,  Systems  Security,  of 
the  HHS  ADP  Systems  Manual. 

RETENTION  ANO  disposal: 

Studies,  analyses,  reports,  and 
statistical  compilations  created  or 
collected  in  evaluation  of  NIH  mission- 
related  activities  are  scheduled  for 
permanent  retention  by  the  National 
Archives  as  part  of  the  historical  record 
of  the  NIH,  as  provided  by  the  NIH 
Records  Control  Schedule,  section  1100- 
C-2.  Working  papers,  extra  copies,  or 
records  not  used  in  evaluations  of  major 
programs  of  the  NIH  or  any  of  its 
Bureaus,  Institutes  or  Divisions  are 
destroyed  no  later  than  5  years  after 
completion  of  the  evaluation  study  (NIH 
Records  Control  Schedule,  items  1100- 
C-12d,  1100-C-14b,  1100-C-15b).  Policy 
coordination  for  this  system  is  provided 
by: 

Director,  Division  of  Planning  and 
Evaluation.  National  Institutes  of 
Health,  Building  31,  Room  4B25,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

See  Appendix  1. 

-^NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  official  of  the  organization 
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responsible  for  the  evaluation,  as  listed 
in  Appendix  2.  If  you  are  not  certain 
which  component  of  NIH  was 
responsible  for  the  evaluation  study,  or 
if  you  believe  there  are  records  about 
you  in  several  components  of  NIH,  write 
to  NIH  Privacy  Act  Coordinator, 
Building  31.  Room  3B07,  9000  Rockville 
Pike.  Bethesda,  MD  20892. 

Requesters  must  provide  the  following 
information: 

1.  Full  name; 

2.  Name  and  location  of  the 
evaluation  study  or  other  NIH  program 
in  which  the  requester  participated  or 
the  institution  at  which  the  requester 
was  a  student  or  employee,  if 
apphcable;  and 

3.  Approximate  dates  of  participation, 
matriculation  or  employment,  if 
applicable. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  o^ense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  other  health  professional,  or 
other  responsible  individual,  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECONO  ACCESS  PROCCOUftES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record. 

CONTESTINO  RECORO  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 


show  how  the  record  is  inacciu-ate. 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEOORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants;  from  systems  of 
records  09-25-0036,  "Grants:  IMPAC 
(Grants/Contract  Information),  HHS/ 
NIH/DRG;"  09-25-0112,  "Grants: 
Research.  Research  Training,  Fellowship 
and  Construction  Applications  and 
Awards,  HHS/NIH/OD";  NSF-6. 
"Doctorate  Record  File".  NSF-43, 
"Doctorate  Work  History  File" 
(previously  entitled  "NSF-43.  Roster  «ind 
Survey  of  Doctorate  Holders  in  The 
United  States"  and  other  records 
maintained  by  the  operating  programs  of 
NIH;  the  National  Academy  of  Sciences 
and  other  contractors;  grantees  or 
collaborating  researchers;  or  publicly 
available  sources  such  as 
bibliographies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Appendix  1:  System  managers 

National  Institutes  Health.  Office  of  the 
Director,  Director,  Division  of  Planning 
and  Evaluation,  Building  31.  Room  4B25, 
9000  Rockville  Pike.  Bethesda.  MD  20892 

National  Heart.  Lung  and  Blood  Institute 
(NHLBl),  Director,  Office  of  Program 
Planning  &  Evaluation.  Building  31,  Room 
5A03,  Bethesda,  MD  20892 

National  Library  of  Medicine  (NLM),  Special 
Assistant  for  Operations  Research, 
Office  of  the  Director.  Building  38.  Room 
2Sia  Bethesda,  MD  20892 

National  Eye  Institute  (NEI),  Associate 

Director  for  Program  Planning,  Analysis 
and  Evaluation.  Building  31,  Room  6A25, 
Bethesda,  MD  20892 

National  Cancer  Institute  (NCI),  Public 
Health  Educator,  OCC,  NQ,  National 
Institutes  of  Health,  Building  31,  Room 
4B43.  Bethesda,  MD  20692 

National  Institute  on  Aging  (NIA),  Chief, 
Office  of  Plaiming,  Analysis,  Technical 
Information  and  Evaluation,  Federal 
Building,  Room  eA09.  7550  Wisconsin 
Avenue,  Bethesda.  MD  20892 

National  Institute  of  Allergy  and  Infectious 
Diseases  (NIAID),  Chief,  Information 
•     Technology  and  Evaluation  Branch. 
Office  of  Administrative  Management, 
Building  31,  Room  7A17,  Bethesda,  MD 
20692 

National  Institute  of  Child  Health  and  Human 
Development  (NICHD),  Chief,  Office  of 
Planning  and  Evaluation.  Building  31, 
Room  2Aia  Bethesda,  MD  20892 

National  Institute  of  DenUl  Research  (NIDR), 
Chief,  Office  of  Planning,  Evaluation 
Section.  Building  31,  Room  2C36, 
Bethesda,  MD  20892 

National  Institute  of  Environmental  Health 
Sciences  (NIEHS)  Program.  Analyst 
Office  of  Program  Planning  and 
Evaluation,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709 


National  Institute  of  General  Medical 

Sciences  (NIGMS),  Associate  Director  for 
Evaluation,  Westwood  Building,  Room 
9A18,  5333  Westbard  Avenue,  Bethesda, 
MD  20892 

Fogarty  International  Center  (FIC),  National 
Institutes  of  Health,  Assistant  Director 
for  Planning  and  Evaluation,  Building 
38A,  Room  607,  Bethesda,  MD  20892 

Division  of  Research  Grants  (DRG],  Assistant 
Director  for  Special  Projects,  Westwood 
Building,  Room  457,  5333  Westbard 
Avenue.  Bethesda,  MD  20892 

Division  of  Research  Resources  (DRR), 
Evaluation  Officer,  Office  of  Program 
Planning  and  Evaluation,  NIH,  Building 
31,  Room  5B54.  Bethesda,  MD  20882 

National  Center  for  Nursing  Research 
(NCNR),  Chief,  Office  of  Program 
Planning  and  Evaluation,  Building  38. 
Room  B2E17,  Bethesda,  MD  20892 

Appendix  2:  Notifkatioa  and  acceM  officials 

NIH,  Office  of  the  Director,  Associate 
Director  for  Science,  Policy  and 
Legislation,  Building  1,  Room  137,  9000 
Rockville  Pike,  Bethesda,  MD  20682 

National  Heart,  Lung  and  Blood  Institute 
(NHLBI),  Privacy  Act  Coordinator, 
Building  31,  Room  5A29,  Bethesda.  MD 
20892 

National  Library  of  Medicine  (NLM),  Special 
Assistant  for  Operations  Research, 
Office  of  the  Director,  Building  38,  Room 
2S18,  Bethesda,  MD  20892 

National  Eye  Institute  (NEI),  Executive 
Officer,  Building  31,  Room  6A25, 
Bethesda,  MD  20892 

Fogarty  International  Center  (FIC),  Assistant 
Director  for  Planning  and  Evaluation, 
Building  38 A  Room  607,  Bethesda,  MD 
20892 

Division  of  Research  Grants  (DRG),  Assistant 
Director  for  Special  Projects,  Westwood 
Building,  Room  457,  5333  Westbard 
Avenue,  Bethesda,  MD  20892 

Division  of  Research  Resources  (DRR), 
Program  Analyst  Office  of  Program 
Planning  and  Evaluation,  Building  31, 
Room  5B54,  Bethesda.  MD  20892 

National  Cancer  Institute,  Privacy  Act 
Coordinator,  National  Institutes  of 
Health,  Building  31,  Room  10A30, 
Bethesda,  MD  20892 

[FR  Doc  89-25809  Filed  11-16-89;  8:45  amj 

BtLUNQ  CODE  4101-01-11 

Centers  for  Disaaa*  Control 

Privacy  Act  of  1974:  Annual 
Publication  of  Systems  of  Records 

agency:  Centers  for  Disease  Control, 
HHS. 

action:  Publication  of  minor  changes  to 
notices  of  systems  of  records. 

summary:  In  accordance  with  the  Office 
of  Management  and  Budget  Circular  No. 
A-130.  Appendix  L  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Centers  for 
Disease  Control  (CDC)  is  publishing  the 


Federal  Register  /  Vol.  54,  No.  221  /  Friday,  November  17,  1989  /  Notices 


47905 


table  of  contents  and  minor  changes  to 
its  notices  of  systems  of  records, 

SUPPLEMENTARY  INFORMATION:  CDC  has 

completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  the  table  of  contents  and  those 
minor  changes  which  affect  the  public's 
right  or  need  to  know,  such  as  system 
deletions,  changes  in  the  system 
location  of  records  or  organizational 
changes  affecting  the  designation  and 
address  of  system  managers.  Categories 
covering  safeguards  and  storage 
information  have  also  been  revised, 
where  appropriate,  to  reflect  the 
provisions  of  CDC's  systems  security 
plans. 

1.  Centers  for  Disease  Control 

Table  of  Contents 

A.  The  following  CDC  active  systems 
of  records  were  last  published  in  the 
Federal  Register,  51  FR  42449.  November 
24,  1988: 

09-20-0000    Cooperative  Mycoses  Study. 

HHS/CDC/CID. 
09-20-0001    Certified  Interpreting  Physician 

File.  HH5/CDC/NI0SH. 
09-20-0055    Administrative  Files  for 

Research/Demonstration  and  Training 

Grants,  and  Cooperative  Agreements 

ApplicaUons.  HHS/CDC/NIOSH. 
09-20-0059    Division  of  Training  Mailing 

Ust.  HHS/CDC/NIOSH. 
09-20-0089    Studies  of  Treatment  of 

Tuberculosis  and  Other 

Mycobacterioses.  HHS/CDC/CPS. 
09-20-0090    Studies  of  Testing  for 

Tuberculosis  and  Other 

Mycobacterioses.  HHS/CDC/CPS. 
09-20-0096    Records  of  Tuskegee  Study 

Health  Benefit  Recipients.  HHS/CDC/ 

CPS. 
09-20-0102    Alien  Mental  Waiver  Program. 

HHS/CDC/CPS. 
09-20-0103    Alien  Tuberculosis  Foiiow-up 

Program.  HHS/CDC/CPS. 
09-20-0106    Specimen  Handling  for  Testing 

and  Related  Data.  HHS/CDC/CID. 
09-20-0112    CDC  Exchange  Visitor  and 

Guest  Researcher  Records.  HHS/CDC/ 

PMO. 
09-20-0113    Epidemic  Investigation  Case 

Records.  HHS/CDC/CID. 
09-20-0117    Medical  and  Test  Record 

Results  of  Individuals  Involved  in  NIOSH 

Laboratory  Studies.  HHS/CDC/NIOSH. 
09-20-0118    Study  at  Work  Sites  Where 

Agents  Suspected  of  Being  Occupational 

Hazards  Exist.  HHS/CDC/NIOSH. 
09-20-0136    Epidemiologic  Studies  and 

Surveillance  of  Disease  Problems.  HHS/ 

CDC/CID. 
09-20-0137    Passport  File.  HHS/CDC/IHPO. 
09-20-0138    Epidemic  Intelligence  Service 

Officers  Files.  HHS/CDC/EPO. 
09-20-0147    Occupational  Health 

Epidemiological  Studies.  HHS/CDC/ 

NIOSH. 
09-20-0149    Morbidity  Studies  in  Coal 

Mining,  Metal  and  Non-metal  Mining  and 

General  Industry.  HHS/CDC/NIOSH. 


09-20-0153    Mortality  Studies  in  Coal 

Mining.  Metal  and  Non-metal  Mining  and 
General  Industry.  HHS/CDC/NIOSH. 

09-20-0154  Medical  and  Laboratory  Studies. 
HHS/CDC/NIOSH. 

09-20-0157    Clinical  Laboratory  Personnel 
Proficiency  Test  Results  (Medicare). 
HHS/CDC/PHPPO. 

09-20-0159    Records  of  Subjects  in 

Certification,  Testing,  Studies  of  Personal 
Protective  Devices,  and  Accident 
Investigations.  HHS/CDC/NIOSH. 

09-20-0160    Records  of  Subjects  in  Health 
Promotion  and  Education  Studies.  HHS/ 
CDC/CCDPHP. 

09-20-0161    Records  of  Health  Professionals 
in  Disease  Prevention  and  Control 
Training  Programs.  HHS/CDC/CPS. 

09-20-0162    Records  of  Subjects  in  Agent 
Orange,  Vietnam  Experience,  and 
Selected  Cancers  Studies.  HHS/CDC/ 
CEHIC. 

B.  The  following  National  Center  for 
Health  Statistics  (NCHS)  systems, 
renumbered  to  reflect  the  organizational 
realignment  under  CDC,  were  last 
published  in  the  Federal  Register,  51  FR 
42368.  November  24. 1986: 

09-20-0163    Applicants  for  National  Center 
for  Health  Statistics  Technical 
Assistance.  HHS/CDC/NCHS.  (Formerly 
numbered  09-37-0009.) 

09-20-0168    Curricula  Vitae  of  Consultants 
to  the  National  Center  for  Health 
Statistics.  HHS/CDC/NCHS.  (Formerly 
numbered  09-37-0014.) 

09-20-0169  Users  of  Health  Statistics.  HHS/ 
CDC/NCHS.  (Formerly  numbered  09-37- 
0016.) 

C.  The  following  NCHS  systems, 
similarly  renumbered  to  reflect  the 
organizational  realignment  under  CDC. 
were  last  published  in  the  Federal 
Register,  49  FR  37692,  September  25. 
1984: 

09-20-0164    Health  and  Demographic 
Surveys  Conducted  in  Probability 
Samples  of  the  United  States  Population. 
HHS/CDC/NCHS.  (Formerly  numbered 
09-37-0010.) 

09-20-0165    Health  Manpower  Inventories 
and  Surveys.  HHS/CDC/NCHS. 
(Formerly  numbered  09-37-0011.) 

09-20-0166    Vital  Statistics  for  Births, 
Deaths,  Fetal  Deaths,  Marriages,  and 
Divorces  Occurring  in  the  United  States 
During  Each  Year.  HHS/CDC/NCHS. 
(Formerly  numbered  09-37-0012.) 

09-20-0167    Health  Resources  Utilization 
Statistics.  HHS/CDC/NCHS.  (Formerly 
numbered  09-37-0013.) 

D.  Revised  categories  of  the  following 
CDC  systems  of  records,  reflecting 
changes  in  the  system  location  of 
records  or  the  system  manager  and 
address  category,  were  last  published  in 
the  Federal  Register,  53  FR  47345. 
November  22, 1988: 

09-20-0055    Administrative  Files  for 

Research/Demonstration  and  Training 
Grants,  and  Cooperative  Agreements 
Applications.  HHS/CDC/NIOSH. 


09-20-0106    Specimen  Handling  for  Testing 
and  Related  Data.  HHS/CDC/CID. 

E.  CDC  has  deleted  system  09-20- 
0027,  Radiation  Exposure  Records  for 
NIOSH  Employees.  HHS/CDC/NIOSH. 
Records  are  maintained  under  09-10- 
0008,  Radiation  Protection  Program 
Personnel  Monitoring  System.  HHS/ 
FDA/CDRH,  previously  published  in  the 
Federal  Register.  51  FR  42531,  November 
24, 1986. 

2.  The  following  systems  are  revised 
to  reflect  changes  in  the  system  location 
of  records  or  the  system  manager  and 
address  category.  The  revised  categories 
are  published  in  their  entirety  below: 

09-20-0096 
SYSTEM  NAME: 

Records  of  Tuskegee  Study  Health 
Benefit  Recipients,  HHS/CDC/CPS, 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
category  is  revised  in  its  entirety: 


SYSTEM  location: 

Center  for  Prevention  Services.  1600 
Freeway  Office  Park,  Rm.  311,  Centers 
for  Disease  Control,  1600  Clifton  Road, 
Atlanta.  GA  30333. 

Federal  Records  Center.  1557  St. 
Joseph  Avenue.  East  Point.  GA  30344. 


09-20-0102 
SYSTEM  NAME: 

Alien  Mental  Waiver  Program.  HHS/ 
CDC/CPS.  ^ 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
category  is  revised  in  its  entirety: 


SYSTEM  LOCATION: 

Visa  Medical  Activity,  Division  of 
Quarantine,  Center  for  Prevention 
Services,  1644  Freeway  Office  Park, 
Room  1323 A,  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta.  GA 
30333, 

Federal  Records  Center.  1557  St. 
Joseph  Avenue.  East  Point.  GA  30344. 

09-20-0103 
SYSTEM  name: 

Alien  Tuberculosis  Follow-up 
Program,  HHS/CDC/CPS. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
category  is  revised  in  its  entirety: 
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•vanM  location: 

Visa  Medical  Activity,  Division  of 
Quarantine,  Center  for  Prevention 
Services,  1644  Freeway  Office  Paric, 
Room  1327 A,  Centers  for  Disease 
Control  1600  Clifton  Road.  Atlanta,  GA 
30333. 


09-20-0138 

systcmname: 

Epidemiologic  Studies  and 
Surveillance  of  Disease  Problems,  HHS/ 
CDC/CID. 

Minor  alterations  have  been  made  to 
this  sjrstem  notice.  The  following 
categories  are  revised  in  their  entirety: 

SYSTEM  location: 

Center  for  Infectious  Diseases,  Bldg.  1, 
Rm.  6013,  Centers  for  Disease  Control 
1600  Clifton  Road.  Atlanta,  GA  30333. 

San  Juan  Laboratories,  Center  for 
Infections  Diseases,  Centers  for  Disease 
Control,  San  Juan,  Puerto  Rico  00936. 

Center  for  Prevention  Services,  1600 
Freeway  Office  Park,  Rm.  313,  Centers 
for  Disease  Control,  1600  Clifton  Road, 
Adanta,  GA  30333. 

Center  for  Environmental  Health  and 
Injury  Control,  Chamblee  Bldg.  27, 
Centers  for  Disease  Control.  1600  Clifton 
Road.  Atlanta,  GA  30333. 

Epidemiology  Program  Office,  Bldg.  1, 
Rm.  5009,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta,  GA  30333. 

Public  Health  Practice  Program  Office, 
Executive  Park,  Bldg.  24,  Centers  for 
Disease  Control,  1600  Clifton  Road. 
Atlanta,  GA  30333. 

Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Bldg.  3,  Rm.  117, 
Centers  for  Disease  Control,  1600  Clifton 
Road.  Atlanta,  GA  30333. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point.  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currendy  located  is  available  upon 
request  to  the  appropriate  system 
manager. 


SYSTEM  MANAaEn(S)  AND  AOO«SSS: 

Director,  Center  for  Infectious 
Diseases,  Bldg.  1,  Rm.  6013,  Centers  for 
Disease  Control.  1600  Clifton  Road, 
Atlanta,  GA  30333. 

Director,  Center  for  Prevention 
Services,  1600  Freeway  Office  Park,  Rm. 
310,  Centers  for  Disease  Control,  1600 
Clifton  Road,  Atlanta,  GA  30333. 

Director,  Center  for  Environmental 
Health  and  Injury  Control,  Chamblee, 
Bldg.  27,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta,  GA  30333. 


Director,  Epidemiology  Program 
Office.  Bldg.  1,  Rm.  5009,  Centers  for 
Disease  Control.  1600  Clifton  Road, 
Atlanta,  GA  30333. 

Director,  Public  Health  Practice 
Program  Office.  Executive  Park.  Bldg.  24, 
Centers  for  Disease  Control,  1600  CUfton 
Road.  Atlanta,  GA  30333. 

Director,  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion,  Bldg. 
3,  Rm.  117,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta,  GA  30333. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support. 
Bldg.  1,  Rm.  2011,  Centers  for  Disease 
Control.  1600  Clifton  Road.  Atlanta.  GA 
30333. 


09-20-0137 
SYSTEM  NAME: 

Passport  FUe,  HHS/CDC/IHPO. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  are  revised  in  their  entirety: 


SYSTEM  location: 

International  Health  Program  Office, 
Bldg.  16.  Centers  for  Disease  Control. 
1600  Clifton  Road,  Atlanta,  GA  30333. 


system  MANAOCR  and  AOOAESr 

Director,  International  Health 
Program  Office,  Bldg.  16,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333. 


09-20-0138 
SYSTEM  NAME 

Epidemic  Intelligence  Service  Officers 
Files,  HHS/CDC/EPO. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
category  is  revised  in  its  entirety: 


SYSTEM  location: 

Epidemiology  Program  Office.  Bldg.  1, 
Rm.  5112,  Centers  for  Disease  Control, 
1600  Clifton  Road,  Atlanta.  GA  30333. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point.  GA  30344. 

09-20-01S7 
SYSTEM  name: 

Clinical  Laboratory  personnel 
Proficiency  Test  Result<F'(Medicare). 
HHS/CDC/PHPPO. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  are  revised  in  their  entirety: 


SYtrmijOCATIOM: 

Public  Health  Practice  Program  Office, 
Executive  Park,  Bldg.  24,  Centers  for 
Disease  Control,  1600  Clifton  Road. 
Adanta,  GA'30333. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currendy  located  is  available  upon 
request  to  the  system  manager. 


SYSTEM  MANAOCR  AND  i 

Director,  Public  Health  Practice 
Program  Office.  Executive  Park,  Bldg.  24, 
Centers  for  Disease  Control,  1600  Clifton 
Road,  Adanta.  GA  30333. 


00-20-0160 

SYSTEM  name: 

Records  of  Subjects  in  Health 
Promotion  and  Education  Studies.  HHS/ 
CDC/CCDPHP. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  are  revised  in  their  entirety: 


SYSTEM  location: 

Center  for  Chronic  Disease  Prevention 
and  Healdi  Promotion,  Bldg.  3,  Rm.  117. 
Centers  for  Disease  Control,  1600  Clifton 
Road,  Adanta,  GA  30333. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currendy  located  is  available  upon 
request  to  the  system  manager. 


SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion,  Bldg. 
3,  Rm.  117,  Centers  for  Disease  Control, 
1600  Clifton  Road.  Adanta,  GA  30333. 


09-20-0181 
SYSTEM  name: 

Records  of  Health  Professionals  in 
Disease  Prevention  and  Control  Training 
Programs,  HHS/CDC/CPS. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  are  revised  in  their  entirety: 


SYSTEM  location: 

Center  for  Prevention  Services,  1600 
Freeway  Office  Park,  Rm.  310,  Centers 
for  Disease  Control,  1600  Clifton  Road, 
Adanta.  GA  30333. 

Public  Health  Practice  Program  Office, 
Executive  Pari(,  Bldg.  24,  Centers  for 
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Disease  Control,  1600  CUfton  Road. 
Adanta.  GA  30333. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  appropriate  system 
manager. 


SYSTEM  MANAaER(S)  AND  ADDRESS: 

Director,  Center  for  Prevention 
Services,  1600  Freeway  Office  Park,  Rm. 
310,  Centers  for  Disease  Control  1600 
Clifton  Road,  Adanta,  GA  30333. 

Director,  Public  Health  Practice 
Program  Office,  Executive  Park,  Bldg.  24, 
Centers  for  Disease  Control,  1600  CUfton 
Road,  Adanta,  GA  30333. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support, 
Bldg.  1,  Rm.  2011.  Centers  for  Disease 
Conti-ol,  1600  CUfton  Road.  Adanta,  GA 
30333. 
•        •        *        •        • 

3.  To  further  reflect  the  provisions  of 
CDC's  system  security  plans,  the 
safeguards  information  in  a  number  of 
automated  systems  is  being  revised. 

A.  System  notices  09-20-0089,  09-20- 
0090.  09-20-0103,  09-20-0106,  09-20- 
0113,  and  09-20-0136  which  describe 
records  maintained  at  CDC,  Adanta, 
Georgia,  are  amended  to  contain  the 
following  new  Safeguards  category: 
***** 

SAFEGUARDS: 

1.  Authorized  users:  A  database 
security  package  is  implemented  on 
CDC's  mainframe  computer  to  control 
unauthorized  access  to  the  system. 
Attempts  to  gain  access  by  unauthorized 
individuals  are  automatically  recorded 
and  reviewed  on  a  regular  basis.  Access 
is  granted  to  only  a  limited  number  of 
physicians,  scientists,  statisticians,  and 
designated  support  staff  of  the  Centers 
for  Disease  Control  (CDC),  or  its 
contractors,  as  authorized  by  the  system 
manager  to  accompUsh  the  stated 
purposes  for  which  the  data  in  this 
system  have  been  collected. 

2.  Physical  Safeguards:  Access  to  die 
CDC  Clifton  Road  faciUty  where  the 
mainframe  computer  is  located  is 
controlled  by  a  card  key  system.  Access 
to  the  computer  room  is  controlled  by  a 
card  key  and  security  code  (numeric 
keypad)  system.  Access  to  the  data 
entry  area  is  also  controlled  by  a  card 
key  system.  The  hard  copy  records  are 
kept  in  locked  cabinets  in  locked  rooms. 
The  local  fire  department  is  located 
direcdy  across  the  sti-eet  from  die 
Clifton  Road  buildings.  The  computer 
room  is  protected  by  an  automatic 
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sprinkler  system,  automatic  sensors 
(e.g.,  water,  heat,  smoke,  etc.)  are 
installed,  and  portable  fire  extinguishers 
are  located,  throughout  the  computer 
room.  The  system  is  backed  up  on  a 
nighdy  basis  with  copies  of  the  files 
stored  off  site  in  a  secure  fire  proof  safe. 
The  24-hour  guard  service  in  buddings 
provides  screening  of  visitors.  Electronic 
anti-intrusion  devices  are  in  effect  at  the 
Federal  Records  Center. 

3.  Procedural  safeguards:  System 
security  includes  automatic  suspension 
of  accounts,  forced  password  changes, 
and  control  of  systems  and  data  set 
access.  Protection  for  computerized 
records  includes  programmed 
verification  of  valid  user  identification 
code,  account  code  and  password  prior 
to  acceptance  of  a  terminal  session  or 
job  submission,  frequently  changed 
passwords,  and  Vault  Management 
System.  When  Privacy  Act  tapes  are 
erased,  a  special  "certified"  process  is 
performed  in  which  tapes  are 
completely  written  over  to  avoid 
inadvertent  data  disclosure.  Additional 
safeguards  may  be  built  into  the 
program  by  the  system  analyst  as 
warranted  by  the  sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individuaUy  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
conb-acts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compUance  with  these 
requirements.  Upon  completion  of  Uie 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract 

4.  Implementation  Guidelines:  The 
safeguards  oudined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations,  Subchapter  B — ^Archives 
and  Records. 
***** 

B.  System  notices  09-20-0149  and  09- 
20-0153  which  describe  records 
maintained  at  CDC's  National  Institute 
for  Occupational  Safety  and  Health   . 


BEST  COPY  AVAILABLE 


(NIOSH),  Morgantown.  West  Virginia, 
are  amended  to  contain  the  following 
Safeguards  category: 


SAFEGUARDS: 

1.  Authorized  users:  The  NIOSH 
mainframe  computer,  located  within  the 
Morgantown  facility,  uses  a  security 
package  to  control  unauthorized  access 
to  the  system.  Attempts  to  gain  access 
by  unauthorized  individuals  are 
automatically  recorded  and  reviewed  on 
a  daily  basis.  Access  is  granted  to  only  a 
limited  number  of  physicians,  scientists, 
statisticians,  and  designated  support 
staff  of  the  Centers  for  Disease  Control 
(CDC),  or  its  contractors,  as  authorized 
by  the  system  manager  to  accompUsh 
the  stated  purposes  for  which  the  data 
in  this  system  have  been  collected. 

2.  Physical  safeguards:  Access  to  the 
faciUty  is  monitored,  and  controUed 
after  hours,  by  a  24-hour  guard  service. 
Hard  copy  records  are  kept  in  locked 
cabinets  in  locked  rooms.  Access  to  the 
computer  room  is  controlled  by  a  punch 
lock  system.  System  print-outs  are  made 
available  to  the  requester  through  the 
use  of  "pigeon-hole"  mailboxes  which 
are  individually  secured  by 
(combination)  locking  doors.  The  local 
fire  department  is  one  mile  from  the 
facility,  which  is  of  structural  steel  and 
cement  block  construction,  with  pre-cast 
cement  panels  on  the  envelope.  No 
combustible  materials  are  used  in  the 
building  construction,  including  all 
interior  walls.  The  computer  room  is 
protected  by  a  Halon  gas,  bmlt-in 
extinguisher  system.  Heat  sensors  are 
instaUed,  and  portable  fire  extinguishers 
are  located  throughout  the  computer 
room.  The  active  system  files  are 
backed  up  on  a  weekly  basis.  The  entire 
system  is  backed  up,  with  copies  of  the 
files  stored  in  a  secure,  fireproof  safe  in 
a  separate  location  within  the  faciUty. 

3.  Procedural  safeguards:  System 
security  includes  automatic  suspension 
of  accounts,  forced  password  changes, 
and  control  of  systems  and  data  set 
access.  Protection  for  computerized 
records  includes  programmed 
verification  of  valid  user  identification 
code,  account  code  and  password  prior 
to  acceptance  of  a  terminal  session  or  a 
job  submission.  Additional  safeguards 
may  be  built  into  the  program  by  the 
system  analyst  as  warranted  by  the 
sensitivity  of  the  data. 

CDC  and  contractor  employees  who 
maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 
individuaUy  identified  data  are  being 
used  in  a  room,  admittance  at  either 
CDC  or  contractor  sites  is  restricted  to 
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specifically  authorized  personnel. 
Privacy  Act  provisions  are  included  in 
contracts,  and  the  CDC  Project  Director, 
contract  officers  and  project  officers 
oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  Implementation  guidelines:  The 
safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6,  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (PIPS 
Pub.  41  and  PIPS  Pub.  31). 
•        •        •        •        • 

C.  System  notice  09-20-0147  which 
describes  records  located  at  CDC's 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Cincinnati. 
Ohio,  is  amended  to  contain  the 
following  Safeguards  category: 


safeguards: 

1.  Authorized  users:  A  detabase 
software  security  package  is  utilized  to 
control  unauthorized  access  to  the 
system.  Access  is  granted  to  only  a 
limited  number  of  physicians,  scientists, 
statisticians,  and  designated  support 
staff  or  contractors,  as  authorized  by  the 
system  manager  to  accomplish  the 
stated  purposes  for  which  the  data  in 
this  system  have  been  collected. 

2.  Physical  safeguards:  Hard  copy 
records  are  kept  in  locked  cabinets  in 
locked  rooms.  Guard  service  in 
buildings  provides  screening  of  visitors. 
The  limited  access,  secured  computer 
room  contains  fire  extinguishers  and  an 
overhead  sprinkler  system.  Computer 
terminals  and  automated  records  are 
located  in  secured  areas.  Electronic  anti- 
intrusion  devices  are  in  operation  at  the 
Federal  Records  Center. 

3.  Procedural  safeguards:  Data  sets 
are  password  protected  and/or 
encrypted.  Protection  for  computerized 
records  includes  programmed 
verification  of  valid  user  identification 
code,  account  code  and  password  prior 
to  acceptance  of  a  terminal  session  or  a 
job  submission.  Additional  safeguards 
may  be  built  into  the  program  by  the 
system  analyst  as  warranted  by  the 
sensitivity  of  the  data. 

Employees  and  contractor  staff  who 
"^     maintain  records  are  instructed  to  check 
with  the  system  manager  prior  to 
making  disclosures  of  data.  When 


individually  identified  data  are  being 
used  in  a  room,  admittance  at  either 
Government  or  contractor  sites  is 
restricted  to  specifically  authorized 
personnel.  Privacy  Act  provisions  are 
included  in  contracts,  and  the  Project 
Director,  contract  officers  and  project 
officers  oversee  compliance  with  these 
requirements.  Upon  completion  of  the 
contract,  all  data  will  be  either  returned 
to  CDC  or  destroyed,  as  specified  by  the 
contract. 

4.  Implementation  guidelines:  The 
safeguards  outlined  above  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13; 
Part  6.  "Automated  Information  System 
Security,"  of  the  HHS  Information 
Resources  Management  Manual;  the 
National  Bureau  of  Standards  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31).  FRC 
safeguards  are  in  compliance  with  GSA 
Federal  Property  Management 
Regulations.  Subchapter  B — Archives 
and  Records. 
•        •        *        •        * 

4.  Notices  for  systems  09-20-0055,  09- 
20-0112,  09-20-0117.  09-20-0118,  09-20- 
0154,  and  09-20-0159  are  amended  to 
more  accurately  describe  the  Storage 
and  Safeguards  categories  of  these 
manual  systems: 


storage: 

File  folders. 


safeguards: 

1.  Authorized  users:  Access  is  granted 
to  only  a  limited  number  of  physicians, 
scientists,  statisticians,  and  designated 
support  staff  of  the  Centers  for  Disease 
Control  (CDC),  as  authorized  by  the 
system  manager  to  accomplish  the 
stated  purposes  for  which  the  data  in 
this  system  have  been  collected. 

2.  Physical  safeguards:  Records  are 
kept  in  locked  cabinets  in  locked  rooms. 
Guard  service  in  buildings  provides 
screening  of  visitors.  Electronic  anti- 
intrusion  devices  are  in  operation  at  the 
Federal  Records  Center. 

3.  Procedural  safeguards:  Users  of 
individually  identified  data  protect 
information  from  public  scrutiny,  and 
only  specifically  authorized  personnel 
may  be  admitted  to  the  record  storage 
area.  CDC  employees  who  maintain 
records  are  instructed  to  check  with 
system  manager  prior  to  making 
disclosures  of  data. 

4.  Implementation  guidelines:  HHS 
Chapter  45-13  and  supplementary 


Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual.  FRC  safeguards 
are  in  compliance  with  GSA  Federal 
Property  Mangement  Regulations, 
subchapter  B — Archives  and  Records. 
***** 

Dated:  November  3, 1989. 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

[FR  Doc.  89-26393  Filed  11-16-89;  8:45  am] 
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Agency  for  Toxic  Substances  and 
Disease  Registry 

Privacy  Act  of  1974;  Annual 
Pubiication  of  Systems  of  Records 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry,  HHS. 
ACTION:  Publication  of  minor  changes  to 
•notice  of  system  of  records. 

SUMIMARY:  In  accordance  with  the  Office 
of  Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  is  publishing  the  table  of 
contents  and  minor  changes  to  its  notice 
of  system  of  records. 

SUPPLEMENTARY  INFORMATION:  ATSDR 

has  completed  the  annual  review  of  its 
system  of  records  and  is  publishing 
below  the  table  of  contents  and  those 
minor  changes  which  affect  the  public's 
right  or  need  to  know,  such  as  changes 
in  the  system  location  of  records  or 
organizational  changes  affecting  the 
designation  or  address  of  the  system 
manager. 

Table  of  Contents 

1.  The  following  system  notice 
currently  maintained  by  ATSDR  was 
published  in  the  Federal  Register,  53  FR 
30720.  August  15, 1988: 

09-19-0001    Records  of  Persons  Exposed  or 
Potentially  Exposed  to  Toxic  or 
Hazardous  Substances,  HHS/ ATSDR/ 
DHS. 

2.  The  following  system  reflects 
changes  in  the  system  location  of 
records  and  the  designation  and  address 
of  the  system  manager.  The  revised 
categories  are  pubhshed  in  their  entirety 
below: 

09-19-0001 

SYSTEM  name: 

Records  of  Persons  Exposed  or 
Potentially  Exposed  to  Toxic  or 
Hazardous  Substances.  HHS/ ATSDR/ 
DHS. 
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Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  are  revised  in  their  entirety: 


SYSTEM  location: 

Division  of  Health  Studies  (DHS). 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Executive  Park.  Btdg. 
35. 1600  Clifton  Road.  Atlanta.  GA 
30333. 

Federal  Records  Center.  1557  SL 
Joseph  Avenue,  East  Point.  GA  30344. 

Data  are  also  located  at  contractor 
sites.  A  list  of  contractor  sites  where 
individually  identified  data  are  currently 
located  is  available  upon  request  to  the 
system  manager. 


SYSTEM  MANAGBI  AND  ADDRESS: 

Director.  Division  of  Health  Studies. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Executive  Parte,  Bldg. 
35. 1600  Clifton  Road.  Atlanta.  GA 
30333. 
***** 

Dated:  November  3, 1989. 
Walter  R.  Dowdle, 

Acting  Administrator  Agency  for  Toxic 
Substances  and  Disease  Registry. 
[FR  Doc.  89-26392  FQed  11-16-89;  8:45  am] 
anxmo  cooc  4M0-70-M 

Indian  HeaHti  Service 

Privacy  Act  of  1974;  Annual 
Pubiication  of  Systems  of  Records 

agency:  Indian  Health  Service.  PHS, 

HHS. 

ACTION:  Annual  publication  of  systems 

of  records  notices. 

summary:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Indian  Health 
Service  (IHS)  is  publishing  the  table  of 
contents  of  its  systems  of  records. 
SUPPUEMEffTARY  INFORMATION:  IHS  has 
completed  the  annual  review  of  its 
systems  of  records  and  is  publishing  the 
listing  below.  There  are  no  changes  to 
report  which  affect  the  public's  right  or 
need  to  know. 

The  following  systems  notice 
currently  maintained  by  IHS  was 
published  in  the  Federal  Register.  53  FR 
47347,  November  22. 1988: 

Table  of  Coatents 

09-17-0001    Health  and  Medical  Records 

Systems,  HHS/IHS/OHP 
09-17-0002     Indian  Health  Service 

Scholarship  Programs/HHS/IHS/OHP 
09-17-0003    Indian  Health  Service  Staff 

Credentials  and  Phviieges  Records. 

HHS/IHS/OHP 


Dated:  November  a,  1980. 
Edgar  Caatac 

Director,  Division  of  Management  Policy. 
[FR  Doc  m-ie;m  Filed  11-16-89:  S:45  am) 


Healtti  Resources  and  Services 
Administration 

Privacy  Act  of  1974;  Annual 
Pubiication  of  Systems  of  Records 

agency:  Department  of  Health  and 
Human  Services:  Public  Health  Service 
(PHS);  Health  Resoiu-ces  and  Services 
Administration  (HRSA). 

ACTION:  Pubiication  of  minor  changes  to 
systems  of  records  notices. 

summary:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  HRSA  is  publishing 
minor  changes  to  its  notices  of  systems 
of  records. 

SUPPI^MENTARY  INFORMATION:  HRSA 
has  completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  those  minor  changes  which  affect 
the  public's  right  or  need  to  know,  such 
as  system  deletions,  title  changes,  and 
changes  in  the  system  location  of 
records,  or  the  address  of  systems 
managers. 

1.  HRSA  has  added  the  follomng 
systems  of  records  during  the  year. 

09-15-0056    National  Vaccine  Injury 

Compensation  Program,  HHS/HRSA/ 
BHPr.  53  FR  51012-51014,  December  1988 

09-15-0057    Scholarships  for  the 

Undergraduate  Education  of  FVofessional 
Nurses  Grant  Programs.  HHS/HRSA/ 
BHPr,  54  FR  39578-39581,  September  27. 
1989. 

2.  Other  minor  system  notice  changes 
affecting  individual  categories  are 
published  below. 

Dated:  October  20, 1989. 
lames  A.  WaMi 

Associate  Administrator  for  Operations  and 

Management 

Table  of  Contento 

The  following  table  of  contents  lists 
all  currently  active  Privacy  Act  systems 
of  records  maintained  by  the  Health 
Resources  and  Services  Administration: 

09-15-0001    Division  of  Federal 

Occupational  and  Beneficiary  Health 
Services.  Health  and  Counseling 
Records.  HHS/HRSA/BHCDA. 

09-15-0002  Record  of  Patients'  Personal 
Valuables  and  Monies,  HHS/HRSA/ 
BHCDA. 

09-15-0003    Contract  Physicians  and 
Consultants.  HHS/HRSA/BHCOA. 


09-1S-00O4    Federal  Empioyee  Occnpaliaasl 

Health  Data  System.  »1S/HRSA/ 

BHCDA. 
09-15-0007    Patients  Medical  Records 

System  PHS  Hospitais/Qinics,  HHS/ 

HRSA/BHCDA. 
09-15-0006    Emergency  Non-PHS  TreatBtent 

Authorization  Hie.  HHS/HRSA/BHCDA. 
09-15-0022    AccounU  Receivable,  HHS/ 

HRSA/OA 
09-15-0026    Medical  Fellowships  and 

Educational  Loans,  HHS/HRSA/OA. 
09-15-0028    PHS  Clinical  Affiliatioa  Trainee 

Records.  HHS/HRSA/BHCDA. 
09-15-0029    PHS  Beneficiary-Contract 

Medical /Health  Care  Records.  HHS/ 

HRSA/BHCDA. 
09-15-0037    Public  Health  Service  (PHS)  and 

National  Health  Service  Corps  (NHSC) 

Health  Care  Provider  Records  System, 

HHS/HRSA/BHCDA. 
09-15-0038    Disability  Claims  of  the  Nursing 

Student  Loan  Program,  HHS/HRSA/ 

BHPr. 
09-15-0039    Disability  Claims  in  the  Heahh 

Professions  Student  Loan  Program.  HHS/ 

HRSA/BHPr. 
09-15-0040    Health  Professions  Student  Loan 

Repayment  Program.  HHS /HRSA/ BHPr. 
09-15-0041    Health  Professions  Student  Loan 

CancellaUon.  HHS/HRSA /BHPr. 
09-15-0042    Physician  Shortage  Area 

Scholarship  Program,  HHS/HRSA/ 

BHCDA. 
09-15-0043    Cuban  Loan  Program,  HHS/ 

HRSA/Oi^ 
09-15-0044    health  Educational  Assistance 

Loan  Progt-am  (HEAL)  Loan  Control 

Master  File.  HHS/HRSA/BHPr. 
09-15-0045    Health  Resources  and  Services 

Administration  Loan  Repayment/Dept 

Management  Records  Systems.  HHS/ 

HRSA/OA. 
09-15-0046    Health  Professions  Planning  and 

Evaluation,  HHS/HRSA/OA. 
09-15-0052    Nurse  Practitioner  and 

Midwifery  Traineeship  Program.  HHS/ 

HRSA/BHPr. 
09-15-0054    Health  Care  F>ractitioner 

Adverse  Credentialing  Data  Banlc.  HHS/ 

HRSA/BHPr. 
09-15-0056    National  Vaccine  Injury 

Compensation  Program.  HHS/HRSA/ 

BHPr. 
09-15-0057    Scholarships  for  the 

Undergraduate  Education  of  Professional 

Nurses  Grant  Programs,  HHS/HRSA/ 

BHPr. 

09-15-0022 

SYSTEM  name: 

^  Accounts  Receivable,  HHS/HRSA/ 
OA.  Minor  alterations  have  been  made 
to  this  system  notice.  The  following 
category  should  be  revised: 


SYSTEM  MANAaER(S)  AND  AODMESS: 

Policy  Coordinating  OfBcial:  Director. 
Division  of  Fiscal  Services.  Health 
Resources  and  Services  Administration, 
Room  16-05.  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
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Chief,  Debt  Management  Branch, 
Division  of  Fiscal  Services,  Health 
Resources  and  Services  Administration, 
Room  16A-09,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Director,  Gillis  W.  Long  Hansen's 
Disease  Center,  Carville,  LA  70721. 


09-15-0029 


SYSTEM  NAME: 


PHS  Beneficiary-Contract  Medical/ 
Health  Care  Records.  HHS/HRSA/ 
BHCDA.  Minor  alterations  have  been 
made  to  this  system  notice.  The 
following  category  should  be  revised: 


AUTHOfirPr  FOR  MAIKTENANCE  OF  THE 
SYSTEM: 

Section  320  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C.  255) 
Receipt,  Apprehension,  Treatment  and 
Release  of  Lepers;  section  321  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  248),  Hospitals  Medical 
Examinations,  and  Medical  Care:  and 
Section  326  of  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  253), 
Services  to  National  Oceanic  and 
Atmospheric  Administration  and  Public 
Health  Service. 


09-15-0037 

SYSTEM  name: 

Public  Health  Service  (PHS)  and 
National  Health  Service  Corps  (NHSC) 
Health  Care  Provider  Records  System, 
HHS/HRSA/BHCDA.  Minor  alterations 
have  been  made  to  the  system  notice. 
The  following  categories  should  be 
revised  in  their  entirety: 


categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for,  who 
have  been  approved  to  receive,  who  are 
receiving,  and  who  have  received  funds 
under  the  PHS  and  NHSC  scholarship 
programs  and  NHSC  Loan  Repayment 
Program;  individuals  who  have 
volunteered  for  service  in  the  NHSC; 
scholarship  recipients  who  are  fulfilling 
their  PHS  and/or  NHSC  scholarship 
obligations;  and  individuals  who  include 
an  interest  in  employment  in  or  an 
assignment  to  a  medical  facility  located 
in  a  health  manpower  shortage  area  or  a 
medically  underserved  population  area, 
including  public  and  Federal  medical 
facilities,  such  as  community  health 
centers,  Indian  Health  Service  (IHS) 
medical  facilities,  and  other  federally 
sponsored  public  health  centers. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  name,  Social  Security 
number,  scholarship  application.  Loan 
Repayment  Program  application,  and 
associated  forms,  employment  data, 
professional  performance,  and 
credentialing  history  of  licensed  health 
professionals;  preference  for  site- 
selection;  personal,  professional,  and 
demographic  background  information; 
progress  reports  (which  include  related 
data,  correspondence,  and  professional 
performance  information  consisting  of 
continuing  education,  performance 
awards,  and  adverse  or  disciplinary 
actions);  payroll  forms,  loan  repayment 
forms,  deferment  and  placement  data; 
and  repayment/delinquent/default 
status  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  333  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
254f),  Assignment  of  Corps  Personnel; 

Section  338  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C.  254), 
Scholarship  Program  and  Loan 
Repayment  Program; 

Section  202  of  title  II  of  Pub.  L  92-157 
(42  U.S.C.  3505d).  National  Health 
Manpower  Clearinghouse; 

Debt  Collection  Act  of  1982,  Pub.  L 
97-365  (5  U.S.C.  5514  note); 

Section  4  of  the  Debt  Collection  Act  of 
1982,  Pub.  L  97-365  (5  U.S.C.  5514  note). 
Requirement  That  Applicant  Furnish 
Taxpayer  Identifying  Number  and 

Section  215(a)  of  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C. 
216(a)),  for  PHS  commissioned  officers, 
and  5  U.S.C.  3301  for  civil  service 
employees,  both  of  which  authorize 
verification  of  an  individual's  suitability 
for  employment. 

PURPOSE(8): 

The  purposes  of  this  system  of  records 
are:  (1)  To  select  applicants  for  the  PHS 
and  NHSC  scholarship  programs  and 
Loan  Repayment  Program;  (2)  to  monitor 
scholarship-related  activities,  such  as 
payment  tracking,  deferment  of  service 
obligation,  default,  placement,  and 
claims  determination;  (3)  to  select  and 
match  PHS  and  NHSC  scholarship 
recipients,  NHSC  volunteers,  and  other 
individuals  for  assignment  to  or 
employment  with  a  private  or  group 
practice  or  to  a  medical  facility  located 
in  a  health  manpower  shortage  area  or  a 
medically  underserved  population  area, 
including  other  public  and  federally 
sponsored  medical  programs,  such  as 
IHS  medical  facilities  and  community 
health  centers;  (4)  to  monitor  services 
provided  by  NHSC  or  PHS  health 
providers;  (5)  to  maintain  records  on 
and  to  verify  individual's  educational 


background,  previous  and  current 
professional  employment  data,  and 
performance  history  information  to 
verify  that  all  claimed  background  and 
employment  data  are  valid  and  all 
claimed  credentials  are  current  and  in 
good  standing;  and  (6)  to  assist  Bureau 
of  Health  Care  Delivery  and  Assistance 
(BHCDA)  officials  in  the  collection  of 
overdue  debts  owed  under  the  PHS  and 
NHSC  scholarship  programs  and  Loan 
Repayment  Program. 

Records  in  this  system  are  also  used 
by  HHS  Regional  Offices  and  IHS  for 
the  purpose  of  negotiating  site 
assignment,  and  by  PHS  for  the  purpose 
of  recruiting  health  professionals  for 
PHS  programs. 

Records  may  be  transferred  to  System 
No.  09-15-0045,  "Health  Resources  and 
Services  Administration  Loan 
Repayment/Debt  Management  Records 
System,  HHS/HRSA/QA,"  for  debt 
collection  purposes  when  BHCDA 
officials  are  unable  to  collect  overdue 
debts  owed  under  the  PHS  and  NHSC 
scholarship  programs  and  Loan 
Repayment  Program. 


NOTIFICATION  PROCEDURES: 

To  find  out  if  the  system  contains 
records  about  you.  contact  the  Policy- 
Coordinating  Official.  The  Policy- 
Coordinating  Official  will  then  refer  the 
requester  to  the  appropriate  System 
Manager  or  Regional  Office. 

Requests  in  person:  A  subject 
individual  who  appears  in  person  at  a 
specific  location  seeking  access  to  or 
disclosure  of  records  relating  to  him/her 
shall  provide  his/her  name,  current 
address.  Social  Security  number  or  other 
identifying  numbers,  dates  of  enrollment 
in  the  scholarship  program  or  loan 
program,  and  at  least  one  piece  of 
tangible  identification  such  as  driver's 
license,  passport,  or  voter  registration 
card.  Identification  papers  with  current 
photographs  are  preferred  but  not 
required.  If  a  subject  individual  has  no 
identification  but  is  personally  known  to 
an  agency  employee,  such  employee 
shall  make  a  written  record  verifying  the 
subject  individual's  identity.  Where  the 
subject  individual  has  no  identification 
papers,  the  responsible  agency  official 
shall  require  that  the  subject  individual 
certify  in  writing  that  he/she  is  the 
individual  who  he/she  claims  to  be  and 
that  he/she  understands  that  the 
knowing  and  willful  request  or 
acquisition  of  a  record  concerning  an 
individual  under  false  pretenses  is  a 
criminal  offense  subject  to  a  $5,000  fine. 

Requests  by  mail:  A  written  request 
must  contain  the  name  and  address  of 
the  requester,  Social  Security  number  or 
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other  identifying  numbers,  and  his/her 
signature  which  is  either  notarized  to 
verify  his/her  identity  or  includes  a 
written  certification  that  the  requester  is 
the  person  he/she  claims  to  be  and  that 
he/she  understands  that  the  knowing 
and  willful  request  or  acquisition  of 
records  pertaining  to  an  individual 
under  false  pretenses  is  a  criminal 
offense  subject  to  a  $5,000  fine.  In 
addition,  the  following  information  is 
needed:  Dates  of  enrollment  in  the 
scholarship  program  or  loan  program, 
and  current  enrollment  status,  such  as 
pending  appUcation  approval,  deferment 
of  service  obligation,  or  shortage  area 
placement. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 


RECORD  SOURCE  CATEGORIES: 

Individuals  whose  records  are 
contained  in  the  system;  educational 
institutions  attended;  internship  and/or 
residency  training  progress  reports; 
NHSC  Site' Selection  Questionnaires; 
NHSC  Private  Practice  Option 
Agreements;  Bureau  of  Health 
Professions  Area  Resources  File  tapes; 
PHS  Commissioned  Personnel 
Operations  Division  and  U.S.  Office  of 
Personnel  Management  personnel 
records;  health  professional 
associations;  DHHS  contractors/ 
subcontractors;  consumer  reporting 
agencies/credit  bureaus;  or  participating 
lending  institutioins;  other  Federal 
agencies,  including  but  not  limited  to  the 
Department  of  Treasury,  the  Internal 
Revenue  Service  (IRS),  and  the  U.S. 
Postal  Service;  State  or  local 
govenmient  medical  licensing  board 
and/or  the  Federation  of  State  Medical 
Boards  or  a  similar  nongovernment 
entity;  and  third  parties  who  provide 
references  concerning  the  subject 
individual. 


09-15-0038 
SYSTEM  name: 

Disability  Claims  of  the  Nursing 
Student  Loan  Program,  HHS/HRSA/ 
BHPr.  Minor  alterations  have  been  made 
to  this  system  notice.  The  following 
categories  should  be  revised: 

SYSTEM  location: 

Division  of  Student  Assistance, 
Bureau  of  Health  Professions',  Health 
Resources  and  Services  Administration, 
Room  8-34,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 


Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD  20409. 


SYSTEM  MANAOER<S)  AND  ADDRESS: 

Chief,  Student  and  Institutional 
Support  Branch/Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklav\m 
Building,  Room  8-48,  5600  Fishers  Lane, 
Rockville,  MD  20857 


09-15-0039 

SYSTEM  name: 

Disabihty  Claims  in  the  Health 
Professions  Student  Loan  Program, 
HHS/HRSA/BHPr.  Minor  alterations 
have  been  made  to  this  system  notice. 
The  following  categories  should  be 
revised: 


SYSTEM  LOCATION: 


Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8-48,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD  20409. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Student  and  Institutional 
Support  Branch/Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Room  8-34, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857. 


09-15-0040 

SYSTEM  NAME: 


Health  Professions  Student  Loan 
Repayment  Program.  HHS/HRSA/BHPr. 
Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised:  i 


SYSTEM  location: 

Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8-48,  Parklawn  Building,  5600 
Fishers  Lane,' Rockville,  MD  20857. 

Division  of  Computer  Research  and 
Technology,  NIH  Building  12,  9000 
Rockville  Pike,  Bethesda,  MD  20205. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD  20409. 


SYSTEM  MAI«AOER<S)  AND  ADDRESS: 

Chief,  Student  and  Institutional 
Support  Branch /Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Room  8-34, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20657. 


09-15-0041 
SYSTEM  NAME: 

Health  Professions  Student  Loan 
Cancellation,  HHS/HRSA/BHPr.  Minor 
alterations  have  been  made  to  this 
system  notice.  The  following  categories 
should  be  revised: 


SYSTEM  location: 

Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8-48,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 


system  manaoer(s)  and  address: 

Chief,  Student  and  Institutional 
Support  Branch/Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Room  8-34, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857. 


09-15-0042 
SYSTEM  NAME: 

Physician  Shortage  Area  Scholarship 
Program.  HHS/HRSA/BHCDA.  Minor 
alterations  have  been  made  to  this 
system  notice.  The  following  category 
should  be  revised: 


SYSTEM  location: 

Division  of  Health  Services 
Scholarships,  Bureau  of  Health  Care 
Delivery  and  Assistance,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Division  of  Computer  Research  and 
Technology,  NIH  Building  12,  9000 
Rockville  Pike,  Bethesda,  MD  20205. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD  20409. 

Gillis  W.  Long  Hansen's  Disease 
Center,  Carville,  LA  70721. 


09-15-0045 
SYSTEM  NAME: 

Health  Resources  and  Services 
Administration  Loan  Repayment/Debt 
Management  Records  Systems,  HHS/ 
HRSA/OA.  Minor  alterations  have  been 
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made  to  the  system  notice.  The 
following  category  should  be  revised: 


SYSTEM  MANAOEII(S)  AND  AOOMCSS: 

Policy-Coordinating  Official: 
Associate  Administrator  for  Operations 
and  Management.  Health  Resources  and 
Services  Administration,  Room  14A-03, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Office  of  the  Administrator.  Chief. 
Debt  Management  Branch,  Division  of 
Fiscal  Services,  Health  Resources  and 
Services  Administration.  Room  16A-09, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857. 

Indian  Health  Service:  Chief, 
Financial  Management  Branch,  Indian 
Health  Service,  Room  5A-38,  Parklawn 
Building.  5600  Fishers  Lane.  Rockville, 
MD  20857. 

Bureau  of  Health  Professions; 
Director.  Office  of  Debt  Management. 
Bureau  of  Health  Professions,  Room  8A- 
43,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  MD  20857. 


09-15-0052 

SYSTEM  name: 

Nurse  Practitioner  and  Midwifery 
Traineeship  Programs.  HHS/HRSA/ 
BHPr.  Minor  alterations  have  been  made 
to  this  system  notice.  The  following 
category  should  be  revised: 


SYSTEM  name: 

Nurse  Practitioner  and  Nurse 
Midwifery  Traineeship  Programs,  HHS/ 
HRSA/BHPr. 

***** 

[F^  Doc.  89-25150  Filed  11-16-89;  8:45  ami 

BILLING  CODE  4160-1MI 


Food  and  Drug  Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Public  Health  Service  (PHS), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Publication  of  minor  changes  to 
systems  of  records  notices. 

summary:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Food  and  Drug 
Administration  (FDA)  is  publishing 
minor  changes  to  its  notices  of  systems 
of  records. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
completed  the  annual  review  of  its 


systems  of  records  and  is  publishing 
below  (1)  a  table  of  contents  which  Hsts 
all  active  systems  of  records  in  FDA, 
and  (2)  those  minor  changes  which 
affect  the  public's  right  or  need  to  know, 
such  as  title  changes,  and  changes  in  the 
systems  location  or  the  address  of 
system  managers. 

Dated:  October  19. 1989. 
Jeffrey  A.  NesUt, 
Associate  Commissioner  for  Public  Affairs. 

Table  of  Contents 

09-10-0002    Regulated  Industry  Employee 
Enforcement  Records.  HHS/FDA/OC.  53 
FR  9815.  March  25. 1988 
09-10-0003    FDA  Credential  Holder  File, 
HHS/FDA/OC,  51  FR  42524,  November 
24. 1986 
09-10-0004    Communications  (Oral  and 

Written)  With  the  Public,  HHS/FDA/OC, 
51  FR  42524.  November  24. 1986 
09-10-0005    State  Food  and  Drug  Official 
File,  HHS/FDA/ORA,  51  FR  42524, 
November  24, 1986 
09-10-0007    Science  Advisor  Research 

Associate  Program  (SARAP).  HHS/FDA/ 
ORA.  51  FR  42524,  November  24. 1986 
09-10-0008    Radiation  Protection  Program 
Personnel  Monitoring  System,  HHS/ 
FDA/CDRH,  51  FR  42524,  November  24. 
1986 
09-10-0009    Special  Studies  and  Surveys  on 
FDA-Regulated  Products.  HHS/FDA/ 
OMO.  51  FR  42524,  November  24, 1986 
09-10-0010    Bioresearcii  Monitoring 

Information  System.  HHS/FDA,  51  FR 
42524,  November  24. 1986 
09-10-0011    Certified  Retort  Operators. 
HHS/FDA/CFSAN,  51  FR  42524. 
November  24. 1986 
09-10-0013    Employee  Conduct  Investigative 
Records,  HHS/FDA/OMO,  51  FR  42524, 
November  24. 1986 
09-10-0015    Blood  Donors  for  Tissue  Typing 
Sera  and  Cell  Analysis  and  Related 
Research,  HHS/FDA/CBER,  51  FR  42524. 
November  24, 1988 
09-10-0017    Epidemiological  Research 
Studies  of  the  Center  for  Devices  and 
Radiological  Health,  HHS/FDA/CDRH. 
51  FR  42524,  November  24, 1986 
09-10-0018    Employee  Identification  Card 
Information  Record,  HHS/FDA/OMO.  61 
FR  42524,  November  24, 1986 

Minor  alterations  have  been  made  to 
the  following  system  notices: 

9-10-0002 

SYSTEM  name: 

Regulated  Industry  Employee 
Enforcement  Records,  HHS/FDA/OC. 
The  organizational  symbols  for  this 
system  notice  have  been  revised  to 
reflect  organizational  chailges. 

SYSTEM  LOCATION: 

Appendixes  A  and  B.  location  of 
Field/District  Offices  and  location  of 
Federal  Record  Centers  are  being 
republished  in  their  entirety  to  reflect 
current  addresses. 


Appendix  A:  Addremee  and  working  hours  of 
the  Food  and  Dnig  Administratloa  Field 
Offices 

The  following  is  a  list  of  the  Food  and  Drug 
Administration  Field  Offlces,  their  addresses 
and  working  hours  where  individuals  may 
have  access  to  records  in  Food  and  Drug 
Administration  Privacy  Act  Record  Systems: 

NORTHEAST  REGION 

Regional  Office 

830  Third  Avenue.  Brooklyn,  NY  11232,  Office 
hours:  SKX)  a.m.  to  4:30  p.m.  (e.s.t). 

District  Offices 

One  Montvale  Avenue,  3rd  Floor,  Stoneham. 

MA  02180.  Office  hours:  SflO  a.m.  to  4:30 

p.m.  (e.s.t.). 
850  Third  Avenue,  4th  Floor,  Brooklyn,  NY 

11232-1593,  Office  hours:  BKW  a.m.  to  4:30 

p.m.  (e.s.t.). 
599  Delaware  Avenue,  Buffalo,  NY  14202, 

Office  hours:  8:00  a.m.  to  4:30  p.m.  (e.s.t.). 

Regional  Laboratory 

850  Third  Avenue,  4th  Floor,  Brooklyn.  NY 

11232-1593.  Office  hours:  8«)  a.m.  to  4:30 

p.m.  (e.s.t.). 
Winchester  Engineering  and  Analytical 

Center  (WEAC).  109  Holton  Street. 

Winchester,  MA  01890. 

MID- A  TLANTIC  REGION 

Regional  Office 

2nd  and  Chestnut  Streets.  Room  900. 
Philadelphia,  PA  19106.  Office  hours:  fcOO 
a.m.  to  4:30  p.m.  (e.8.t.). 

District  Offices 

2nd  and  Chestnut  Streets.  Room  900, 

Philadelphia,  PA  19106.  Office  hours:  8:00 

a.m.  to  4:30  p.m.  (e.s.t.). 
61  Main  Street  West  Orange,  N)  07052,  Office 

hours:  6:00  a.m.  to  4:30  p.m.  (e.s.t). 
900  Madison  Avenue.  Baltimore,  MD  21201. 

Office  hours:  7:45  a.m.  to  4:15  p.m.  (e.s.t.). 
1141  Central  Parkway.  Cincinnati.  OH  45202- 

1097,  Office  hours:  BUD  a.m.  to  4:30  p.m. 

(e.8.t.). 

SOUTHEAST  REGION 

Regional  Office 

60  Eighth  Street,  NE..  Atlanta,  GA  30309, 
Office  hours:  8:00  a.m.  to  4:30  p.m.  (e.s.t). 

District  Offices 

60  Eighth  Street,  NE.,  Atlanta,  GA  30309, 

Office  hours:  8:00  a.m.  to  4:30  p.m.  (e.s.t). 
297  Plus  Park  Boulevard.  Nashville,  TN  37217, 

Office  hours:  8:00  a.m.  to  4:30  p.m.  (c.t). 
7200  Lake  Ellenor  Drive,  Suite  120,  Orlando, 

FL  32809,  Office  hours:  8KX)  a.m.  to  4:30  p.m. 

(e.s.t.). 
4298  Elysian  Fields  Avenue,  New  Orleans,  LA 

70122,  Office  hours:  8:00  a.m.  to  4:30  p.m. 

(ct). 
Fernandez  Juncos  Avenue,  Puerta  de  Tierra, 

San  )uaa  PR  00906-5719,  Office  hours:  8:00 

a.m.  to  4:30  p.m.  (e.8.t). 

Regional  Laboratory 

60  Eighth  Street  NE.,  AUante,  GA  30309, 
Office  hours:  8KX)  a.m.  to  4:30  p.m.  (e.s.t). 


Federal  Register  /  Vol.  54.  No.  221  /  Friday.  November  17.  1989  /  Notices 


47913 


MIDWESTREGION 
Regional  Office 

20  N.  Michigan  Avenue,  Room  550,  Chicago. 
IL  80602,  Working  hours:  8:00  a.m.  to  4:30 
p.m.  (e.s.t). 

District  Offices 

433  W.  Van  Buren  Street  Room  1222. 

Chicago,  IL  60607,  Working  hours:  8:00  a.m. 

to  4:30  p.m.  (e.s.t). 
1560  East  Jefferson  Avenue.  Detroit  MI  48207, 

Office  hours:  8.00  a.m.  to  4:30  p.m.  (e.s.t). 
240  Hennepin  Avenue,  MinneapoUs,  MN 

55401.  Office  hours:  8:00  a.m.  to  4:30  p.m. 

(ct). 

SOUTHWEST  REGION 
Regional  Office 

3032  Bryan  Street.  Dallas.  TX  75204.  Office 
hours:  8K)0  ajn.  to  4:30  (ct.). 

District  Offices 

3032  Bryan  Street,  Dallas,  TX  75204.  Office 

.    hours:  8:00  a.m.  to  4:30  (c.t). 

1009  Cherry  Street,  Kansas  City.  MO  64106, 
Office  hours:  8:00  a.m.  to  4:30  p.m.  (c.t.). 

Denver  Federal  Center,  Building  20,  P.O.  Box 
25087,  Denver,  CO  80225-0087,  Working 
hours:  8:00  a.m.  to  4:30  p.m.  (m.t). 

PACinC  REGION 

Regional  Office 

Federal  Office  Building.  Room  526,  50  U.N. 
Plaza,  San  Francisco,  CA  94102,  Working 
hours:  8:00  a.m.  to  4:30  p.m.  (p.t). 

District  Offices 

Federal  Office  Building,  Room  526.  50  U.N. 

Plaza,  San  Francisco,  CA  94102.  Working 

hours:  8:00  a.m.  to  4:30  p.m.  (p.t.). 
1521  W.  Pico  Boulevard,  Los  Angeles,  CA 

90015-2486,  Office  hours:  8:00  a.m.  to  4:30 

p.m.  (p.t.). 
22201  23rd  Drive.  S.E..  Bothell,  WA  98021- 

4421.  Office  hours:  8:00  a.m.  to  4:30  p.m. 

(ct). 

Appendix  B — General  Services 
Administration.  Federal  Archives,  and 
Records  Canters 

National  Centers: 

District  of  Columbia,  Maryland,  Virginia,  and 
West  Vii^ginia  except  for  U.S.  Court  records 
for  Maryland,  Virginia,  and  West  Virginia: 
Washington  National  Records  Center, 
Washington,  DC  20409. 

National  Personnel  Records  Center  (Civilian 
Personnel  Records),  111  Winnebago  Street 
St.  Louis,  MO  63118. 

National  Personnel  Records  Center  (Military 
Personnel  Records),  9700  Page  Boulevard. 
St.  Louis.  MO  63132. 

Regional  Centers 

Maine,  Vermont,  New  Hampshire. 
Massachusetts,  Connecticut,  and  Rhode 
Island,  Federal  Archives  and  Records 
Center,  380  Trapelo  Road.  Waltham,  MA 
02154. 

New  Yoric.  New  Jersey.  Puerto  Rico,  the 
Virgin  Islands,  and  the  Panama  Canal 


Zone,  Federal  Records  Center,  Military 
Ocean  Terminal,  Building  22,  Bayonne.  NJ 
07002-5388. 

Delaware,  Pennsylvania,  and  U.S.  Court 
records  for  Maryland,  Virginia,  and  West 
Virginia,  Federal  Records  Center,  5000 
Wissahickon  Avenue,  Philadelphia,  PA 
19144. 

North  Carolina,  South  Carolina,  Tennessee, 
Mississipi,  Alabama,  Georgia,  Florida  and 
Kentucky,  Federal  Records  Center,  1557  St. 
Joseph  Avenue.  East  Point,  GA  30344. 

Illinois,  Wisconsin,  Minnesota,  and  U.S. 
Court  records  for  Indiana,  Michigan,  and 
Ohio,  Federal  Records  Center,  7358  South 
Pulaski  Road,  Chicago,  IL  60629. 

Indiana,  Michigan,  and  Ohio  except  for  U.S. 
Court  records.  Federal  Records  Center, 
3150  Springboro  Road,  Dayton,  OH  45439. 

Kansas,  Iowa,  Nebraska,  and  Missouri, 
Federal  Records  Center,  2306  East 
Bannister  Road,  Kansas  City,  MO  64131. 

Texas,  Oklahoma,  Arkansas,  Louisiana,  and 
New  Mexico,  Federal  Records  Center.  P.O. 
Box  6216,  Fort  Worth.  TX  76115. 

Shipping  address  only  (do  not  use  for  mail), 
4900  Hemphill  Street  Building  1,  Dock  1, 
Fort  Worth,  TX. 

Colorado,  Wyoming,  Utah,  Montana,  North 
Dakota,  and  South  Dakota,  Federal 
Records  Center,  P.O.  Box  25307,  Denver, 
CO  80225. 

American  Samoa,  California,  except  Southern 
CaUfomia.  and  Nevada,  except  Clark 
County,  Federal  Records  Center,  1000 
Commodore  Drive,  San  Bruno,  CA  94066. 

Arizona;  Clark  County,  Nevada;  and 
Southern  California  (counties  of  San  Luis 
Obispo,  Kern,  San  Bernardino,  Santa 
Barbara,  Ventura,  Los  Angeles,  Riverside, 
Orange,  Imperial,  Inyo,  and  San  Diego). 
Federal  Records  Center,  24000  Avila  Road. 
1st  Floor,  P.O.  Box  6719,  Laguna  Niguel,  CA 
92677. 

Washington,  Oregon,  Idaho.  Alaska,  Hawaii, 
and  Pacific  Ocean  areas  (except  American 
Samoa),  Federal  Records  Center,  6125  Sand 
Point  Way  NE.,  Seattle,  WA  98115. 

09-10-0003 

SYSTEM  NAME: 

FDA  Credential  Holder  File,  HHS/ 
FDA/OC.  The  organizational  symbols 
for  this  system  notice  have  been  revised 
to  reflect  organizational  changes. 

09-10-0004 

SYSTEM  NAME: 

Communications  (Oral  and  Written) 
With  the  Public.  HHS/FDA/OC.  The 
organizational  symbols  for  this  system 
notice  have  been  revised  to  reflect 
organizational  changes. 

09-10-0010 

SYSTEM  name: 

Bioresearch  Monitoring  Information 
System.  HHS/FDA.  The  system  location 
and  system  manager(s]  portion  of  this 


notice  have  been  revised  to  reflect 
current  addresses  and  titles. 

SYSTEM  LOCATION: 

Center  for  Drug  Evaluation  and 
Research,  Office  of  Compliance, 
Division  of  Scientific  Investigations 
(HFD-340).  7520  Standish  Place. 
Rockville.  MD  20855. 

Center  for  Biologies  Evaluation  and 
Research.  Office  of  Compliance, 
Bioresearch  Monitoring  Staff  (HFB-130), 
8800  Rockville  Pike.  Rockville,  MD 
20892. 

Center  for  Devices  and  Radiological 
Health,  Office  of  Compliance  and 
Surveillance,  Bioresearch  Monitoring 
Staff  (HFZ-341),  1390  Piccard  Drive. 
Rockville,  MD  20850. 

SYSTEM  MANAaER(S)  AND  ADDRESSES: 

Deputy  Director,  Division  of  Scientific 
Investigations  (HFD-341),  Center  for 
Drug  Evaluation  and  Research,  Office  of 
Compliance,  7520  Standish  Place, 
Rockville,  MD  20855. 

Director,  Division  of  Regulations  and 
Bioresearch  Monitoring  (HFB-130). 
Center  for  Biologies  Evaluation  and 
Research,  Office  of  Compliance,  8800 
Rockville  Pike,  Bethesda,  MD  20892. 

Director,  Bioresearch  Monitoring  Staff 
(HFZ-341).  Center  for  Devices  and 
Radiological  Health,  Division  of 
Compliance  Operations.  1390  Piccard 
Drive.  Rockville,  MD  20850. 

09-10-0015 

SYSTEM  NAME: 

Blood  Donors  for  Tissue  Typing  Sera 
and  Cell  Analysis  and  Related  Research, 
HHS/FDA/CBER.  The  organizational 
symbols  for  this  system  notice  have 
been  revised  to  reflect  organizational 
changes,  the  location  and  system 
managers  portions  of  this  notice  have 
been  revised  to  reflect  current  address 
and  title. 

SYSTEM  location: 

Center  for  Biologies  Evaluation  and 
Research,  Division  of  Blood  and  Blood 
Products  (HFB^MX)),  8800  Rockville  Pike, 
Bethesda,  MD  20892. 

SYSTEM  MANAQER(S)  AND  ADDRESSES: 

Director,  Division  of  Blood  and  Blood 
Products  (HFD-830),  Center  for  Biologies 
Evaluation  and  Research,  8800  Rockville 
Pike,  Bethesda,  MD  20892. 
[FR  Doc.  89-25152  Filed  11-16-89;  8:45  am) 
BIUJNO  CODE  416IM>1-« 


November  17,  1989 


Part  III 


Depanment  of 

Energy 

'< 

Office  of  Conservation  and  Renewable 
Energy 


10  CFR  Part  430 

Energy  Conservation  Program  for 

Co  s    ^er  Products:  Energy  Conservation 

Standards  for  Two  Types  of  Consumer 

Products;  Final  Rule  and  Determinations 

and  Analyses  of  Competitive  impacts 
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DEPARTMENT  OF  ENERGY 

Office  Or  Conservation  and 
Renewable  Energy 

10  CFR  Part  430 

(Docket  No.  CE-RM-87-1021 

Energy  Conservation  Program  for 
Consumer  Products:  Energy 
Conservation  Standards  for  Two 
Types  of  Consumer  Products 

agency:  Office  of  Conservation  and 
Renewable  Energy.  DOE. 
action:  Final  rule. 

summary:  The  Energy  Policy  and 
Conservation  Act  (EPCA).  as  amended 
by  the  National  Energy  Conservation 
Policy  Act  (NECPA).  the  National 
Appliance  Energy  Conservation  Act 
fNAECA),  and  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988  (NAECA 1988).  prescribes  energy 
conservation  standards  for  certain 
major  household  appliances,  and 
requires  the  Department  of  Energy  (DOE 
or  Department)  to  administer  an  energy 
conservation  program  for  these 
products.  Among  other  things.  NAECA 
requires  DOE  to  consider  amending  the 
energy  conservation  standards  for 
refrigerators,  refrigerator-freezers,  and 
freezers;  and  to  establish  standards  for 
small  gas  furnaces,  and  to  consider 
prescribing  standards  for  television  sets. 

The  Department  of  Energy  has 
determined  that  revised  energy 
conservation  standards  for  refrigerators, 
refrigerator-freezers  and  freezers  would 
result  in  significant  conservation  of 
energy  and  be  economically  justified. 
Therefore,  the  Department  is  today 
amending  title  10,  part  430  of  the  Code 
of  Federal  Regulations  (part  430)  to  add 
new  standards  for  this  product.  More 
stringent  standards,  including  the 
maximum  technologically  feasible  level, 
were  considered  by  the  Department,  but 
rejected  based  upon  consideration  of  the 
economic  analysis. 

For  small  gas  furnaces,  the 
Department  has  determined  that 
standards  would  result  in  a  significant 
conservation  of  energy  and  be 
economically  justified.  Therefore,  the 
Department  is  today  amending  part  430 
to  add  standards  for  this  product  which 
are  the  maximum  allowable  by  law. 

For  television  sets,  DOE  has 
determined  a  new  analysis  is  necessary 
and  is  not  now  making  a  determination 
on  the  need  for  standards  on  televisions. 
EFFECTIVE  DATES:  This  action  amending 
§  430.32(a),  the  standards  for 
refrigerators,  refrigerator-freezers  and 
freezers,  is  effective  as  of  January  1, 
1993. 


This  action  amending  S  430.32(e], 
setting  the  standards  for  small  gas 
furnaces  (input  rate  less  than  45,000  Btu/ 
hr),  is  effective  as  of  January  1, 1992. 
ADDRESSES:  A  copy  of  the  Technical 
Support  Document  may  be  read  at  the 
DOE  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-190, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-6020. 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Copies  of  the  Technical 
Support  Document  may  be  obtained 
from:  U.S.  Department  of  Energy,  Office 
of  Conservation  and  Renewable  Energy, 
Forrestal  Building,  Mail  Station  CE-132, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-9127. 
FOR  FURTHER  INFORMATION  CONTACT! 
Michael  J.  McCabe,  U.S.  Department  of 

Energy,  Office  of  Conservation  and 

Renewable  Energy,  Forrestal  Building, 

Mail  Station  CE-132, 1000 

Independence  Avenue  SW., 

Washington.  DC  20585,  (202)  586-9127 
Eugene  Margolis,  Esq.,  U.S.  Department 

of  Energy,  Office  of  General  Counsel, 

Forrestal  Building.  Mail  Station  GC- 

12, 1000  Independence  Avenue  SW.. 

Washington,  DC  20585.  (202)  586-9507 
U.S.  Department  of  Energy.  CE-43.1, 

Docket  No.  CE-.RM-87-102.  Forrestal 

Building,  Room  6B-025, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586-9320 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

a.  Authority 

b.  Background 

n.  General  Discussion 

a.  Maximum  Technologically  Feasible  Levels 

b.  Energy  Savings 

c.  Rebuttable  Presumption 

d.  Economic  Justification 

1.  Economic  Impact  on  Manufacturers  and 
Consumers 

2.  Life-Cycle  Costs 

3.  Energy  Savings 
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I.  Introduction 

a.  Authority 

Part  B  of  title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA),  Pub.  L. 
94-163,  as  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA),  Pub.  L.  95-619,  the  National 
Appliance  Energy  Conservation  Act 
(NAECA),  Pub.  L.  100-12.  and  the 
National  Appliance  Energy 
Conservation  Amendments  of  1988 
(NAECA  1988),  Pub.  L.  100-357,'  created 
the  Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles.  The  consumer  products 
subject  to  this  program  (often  referred  to 
hereafter  as  "covered  products")  are: 
Refrigerators,  refrigerator-freezers  and 
freezers;  dishwashers;  clothes  dryers; 


■  Part  B  of  title  III  of  EPCA.  a*  amended  by 
NECPA.  NAECA,  and  NAECA  1988.  is  referred  to  in 
this  notice  as  the  "Act."  Part  B  of  title  III  is  codified 
at  42  U.S.C.  6291  et  seq.  Part  B  of  title  III  of  EPCA. 
as  amended  by  NECPA  only,  is  referred  to  in  this 
notice  as  NECPA. 
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water  heaters;  central  air  conditioners 
and  central  air  conditioning  heat  pumps; 
furnaces;  direct  heating  equipment; 
television  sets;  kitchen  ranges  and 
ovens;  clothes  washers;  room  air 
conditioners;  fluorescent  lamp  ballasts: 
and  pool  heaters;  as  well  as  any  other 
consumer  product  classified  by  the 
Secretary  of  Energy.  Section  322.  To 
date,  the  Secretary  has  not  so  classified 
any  additional  products. 

Under  the  Act,  the  program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  mandatory  energy 
conservation  standards.  The 
Department  of  Energy,  in  consultation 
with  the  National  Institute  of  Standards 
and  Technology  (NIST),  is  required  to 
amend  or  establish  new  test  procedures 
as  appropriate  for  each  of  the  covered 
products.  Section  323.  The  purpose  of 
the  test  procedures  is  to  provide  for  test 
results  that  reflect  the  energy  efficiency, 
energy  use,  or  estimated  annual 
operating  costs  of  each  of  the  covered 
products.  Section  323(b)(3).  The  test 
procedures  are  an  integral  part  of  the 
energy  conservation  standards.  The 
energy  performance  standards,  i.e., 
efficiency  and  consumption,  are  based 
on  the  test  procedures  found  in  subpart 
B  to  10  CFR  part  430.  The  test 
procedures  are  used  by  manufacturers 
to  certify  compliance  with  the  standards 
and  will  be  used  by  the  Department  to 
determine  compliance  with  the 
standards. 

The  Federal  Trade  Commission  (FTC) 
is  required  by  the  Act  to  prescribe  rules 
governing  the  labeling  of  covered 
products  for  which  test  procedures  have 
been  prescribed  by  DOE.  Section  324(a). 
These  rules  generally  require  that  each 
particular  model  of  a  covered  product 
bear  a  label  that  indicates  its  annual 
operating  cost  and  the  range  of 
estimated  annual  operating  costs  for 
other  models  of  that  product.  Section 
324(c)(1).  At  the  present  time  there  are 
FTC  rules  requiring  labels  for  the 
following  products:  Room  air 
conditioners,  furnaces,  clothes  washers, 
dishwashers,  water  heaters,  freezers, 
refrigerators  and  refrigerator-freezers, 
central  air  conditioners  and  central  air 
conditioning  heat  pumps,  and 
fluorescent  lamp  ballasts.  44  FR  66475, 
November  19. 1979,  52  FR  46888, 
December  10. 1987,  and  54  FR  28031,  July 
5.1989. 

For  each  of  the  12  covered  products, 
the  Act  prescribes  an  initial  Federal 
energy  conservation  standard.  Section 
325(b)-(h).  The  Act  establishes  effective 
dates  for  the  standards  in  1988, 1990, 
1992  or  1993,  depending  on  the  product, 
and  specifies  that  the  standards  are  to 
be  reviewed  by  the  Department  within  3 


to  10  years,  also  depending  on  the 
product.  Section  325{b)-(h).  After  the 
specified  period,  DOE  may  promulgate 
new  standards  for  each  product; 
however,  the  Secretary  may  not 
prescribe  any  amended  standard  that 
increases  the  maximum  allowable 
energy  use,  or  decreases  the  minimum 
required  energy  efficiency,  of  a  covered 
product.  Section  325(l)(l).  The 
Department's  first  review  of  standards 
is  for  refrigerators,  refrigerator-freezers 
and  freezers. 

The  Act  also  directs  DOE  to  prescribe 
an  energy  conservation  standard  for 
small  gas  furnaces,  i.e.,  gas  furnaces 
having  an  input  of  less  than  45,000  Btu 
per  hour  and  manufactured  on  or  after 
January  1, 1992.  Section  325(f)(1)(B). 

With  regard  to  another  covered 
product,  television  sets,  the  Act  allows 
the  Department  to  prescribe  an 
applicable  standard;  however,  such 
standard  may  not  become  effective 
before  January  1. 1992.  Section  325(i)(3). 

Two  products  (refrigerators, 
refrigerator-freezers,  and  freezers;  and 
small  gas  furnaces)  are  the  subject  of 
this  rulemaking.  As  noted  below  in  the 
product-specific  discussion,  the 
Department  is  postponing  a  final 
decision  on  standards  for  television  sets 
and  will  conduct  a  new  analysis  for 
television  sets  and  publish  a  proposed 
rule  based  on  that  analysis. 

Any  new  or  amended  standard  is 
required  to  be  designed  so  as  to  achieve 
the  maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 
Section  325(1)(2)(A). 

Section  325(l)(2)(B)(i)  provides  that 
before  DOE  determines  whether  a 
standard  is  economically  justified,  it 
must  first  solicit  comments  on  a 
proposed  standard.  After  reviewing 
comments  on  the  proposal.  DOE  must 
then  determine  that  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  on  a 
weighing  of  the  following  seven  factors: 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers  of  the  products  subject  to 
such  standard; 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  product  in  the  type  (or 
class)  compared  to  any  increase  in  the 
price  of.  or  in  the  initial  charges  for,  or 
maintenance  expenses  of  the  covered 
products  which  are  likely  to  result 
directly  from  the  imposition  of  the 
standard; 

(3)  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard; 


(4)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  iroposittoa  of  the 
standard; 

(5)  The  unpact  of  any  lessening  of 
competition,  determined  in  writing  by 
the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  of  the 
standard: 

(6)  The  need  for  national  energy 
conservation;  and 

(7)  Other  factors  the  Secretary 
considers  relevaat 

In  addition,  section  325(l)(2)(B)(u) 
establishes  a  rebuttable  presumption  of 
economic  justification  in  instances 
where  the  Secretary  determines  that 
"the  additional  cost  to  the  consumer  of 
purchasing  a  product  complying  with  an 
energy  conservation  standard  level  will 
be  less  than  three  times  the  value  of  the 
energy  savings  during  the  first  year  that 
the  consumer  will  receive  as  a  result  of 
the  standard,  as  calculated  under  the 
applicable  test  procedure  *  *  *" 

Section  327  of  the  Act  addresses  the 
effect  of  Federal  rules  concerning 
testing,  labeling,  and  standards  on  State 
laws  or  regulations  concerning  such 
matters.  Generally,  all  such  State  laws 
or  regulations  are  superseded  by  the 
Act.  Section  327(a)-(c).  Exceptions  to 
this  general  rule  include:  (1)  State 
standards  prescribed  or  enacted  before 
January  3, 1987,  and  apphcable  to 
appliances  produced  before  January  3. 
1988,  may  remain  in  effect  until  the 
applicable  standard  begins  (section 
327(b)(1));  (2)  State  procurement 
standards  which  are  more  stringent  than 
the  applicable  Federal  standard  (section 
327  (b)(2)  and  (e))  and  certain  building 
code  requirements  for  new  construction, 
if  certain  criteria  are  met.  are  exempt 
from  Federal  preemption  (section  327 
(b)(3)  and  (f)  (1H4));  (3)  State 
regulations  banning  constant  burning 
pilot  lights  in  pool  heaters;  and  (4)  State 
standards  for  television  sets  effective  on 
or  after  January  1, 1992,  may  remain  in 
efl'ect  in  the  absence  of  a  Federal 
standard  for  such  product  (section 
327(b)(6)  and  327(c)). 

Another  exception  to  Federal 
preemption  concerns  standards  for 
refrigerators,  refrigerator-freezers  and 
freezers.  The  Act  specifies  that  if  DOE 
does  not  publish  a  final  rule  before 
January  1. 199a  relating  to  the  revision 
of  Federal  standards  for  this  product 
category,  the  State  of  California's 
December  14, 1984,  standards  (effective 
January  1, 1992)  for  these  products, 
would  become  effective  in  California 
beginning  January  1, 1993,  and  may  not 
be  preempted  by  any  Federal  standard. 
This  exemption  from  preemption  by  a 
Federal  standard  would  exist  as  long  as 
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the  California  standard  was  not  made 
more  stringent.  Section  325(b)(3)(A)(ii){I) 
and  section  327(c). 

In  addition,  if  DOE  does  not  publish  a 
final  rule  before  January  1, 1992,  relating 
to  the  revision  of  standards  for 
refrigerators,  refrigerator-fretezers,  and 
freezers,  any  State  regulation  which 
applies  to  such  products  manufactured 
on  or  after  January  1, 1995,  is  exempt 
from  Federal  preemption  until  the 
effective  date  of  a  Federal  standard. 
Section  325{b)(A)(ii)(II). 

b.  Background 

The  purpose  of  this  rulemaking  is  two- 
fold: (1)  To  review  the  energy 
conservation  standards  for  refrigerators, 
refrigerator-freezers,  and  freezers 
(hereafter  referred  to  as  refrigerators) 
that  have  been  established  by  the  Act; 
and,  (2)  to  propose  energy  efficiency 
standards  which  are  not  less  than  71 
percent  and  not  more  than  78  percent 
AFUE  (annual  fuel  utilization 
efficiency)  *  for  small  gas  furnaces,  i.e., 
those  having  an  input  rate  less  than 
45,000  Btu  per  hour. 


As  directed  by  the  Act.  DOE 
published  an  advance  notice  of 
proposed  rulemaking,  with  a  60-day 
comment  period  that  ended  February  5, 
1988.  (Hereafter  referred  to  as  the 
advance  notice.)  52  FR  46367,  December 
7, 1987.  The  advance  notice  presented 
the  product  classes  that  DOE  planned  to 
analyze,  and  provided  a  detailed 
discussion  of  the  analytical 
methodology  and  analytical  models  that 
the  Department  expected  to  use  in 
performing  the  analysis  to  support  this 
rulemaking.  The  Department  invited 
comments  and  data  on  the  accuracy  and 
feasibility  of  the  planned  methodology 
and  encouraged  interested  persons  to 
recommend  improvements  or 
alternatives  to  DOE's  approach.  In 
addition,  on  January  28, 1988,  a  public 
hearing  was  held  on  the  advance  notice. 

On  December  2, 1988.  DOE  published 
a  Notice  of  Proposed  Rulemaking 
concerning  refrigerators,  refrigerator- 
freezers,  and  freezers;  small  gas 
furnaces  and  television  sets.  (Hereafter 
referred  to  as  the  proposed  rule.)  53  FR 
48798,  December  2. 1988.  The 


Department  proposed  to  establish  an 
energy  conservation  standard  of  78 
percent  AFUE  for  small  gas  furnaces 
which  was  the  highest  level  within  the 
range  (71  to  78  percent  AFUE)  for  DOE 
to  consider  as  set  by  the  Act.  For 
television  sets,  the  Department  proposed 
that  an  energy  conservation  standard 
would  not  be  economically  justified.  For 
refrigerators,  DOE  did  not  propose  a 
specific  standard  level;  rather,  DOE 
solicited  comments  and  information 
within  a  range  of  standard  levels.  This 
range  of  standard  levels  considered  is 
shown  in  Table  1-1  below.  The 
standards  prescribed  by  the  Act. 
effective  January  1, 1990,  and  those 
prescribed  today,  effective  January  1, 
1993.  are  shown  in  Table  1-2  below. 
During  the  60-day  comment  period 
ending  January  31, 1989,  DOE  received 
120  written  comments  and  testimony 
from  33  participants  at  the  public 
hearing  held  in  Washington,  DC,  on 
January  12  and  13, 1989.  The  issues 
raised  are  addressed  in  section  III  of  this 
notice. 


Table  1-1.— Proposed  Range  of  Energy  Standards  Equations  for  Refrigerators,  Refrigerator-Freezers,  and 

Freezers 


Product  class 


1.  Refrigerators  arxj  refrigerator-freezers  witti  marHjal  defrost „ 

2.  Refngerator-freezer— partial  automatic  defrost 

3.  Refngerator-freezers— automatic  defrost  with:  Top-rrioonted  freezer  wrthout  throogh-the-doof  ice  service 

4.  Refrigerator-freezers— automatic  defrost  with:  S«Je-mourrted  freezer  ¥»itboot  tfirougtvtt>e-door  ice  service 

5.  Refrigerator-freezers— automatic  defrost  with:  Bottom-mounted  freezer  wrthout  through-tt>e-doof  ice  service.. 

6.  Refrigerator-freezers— automatic  defrost  with:  Top-mounted  freezer  with  ttwough-ttie-door  ice  service 

7.  Refrigerator-freezers— automatx:  defrost  with:  Side-mounted  freezer  wrth  through-lhe-door  ice  service 

8.  Uprigfit  freezers  with;  manual  defrost . 

9.  Upright  freezers  with:  automatic  defrost 

10.  Chest  freezers  ar>d  all  other  freezers 


Energy  standards  equations  (Kwh/yr) 


(16.3AV+316) 
(21.8AV-(-429) 
(23.5AV-I-471) 
(27.7AV-i-488) 
(27.7AV-H488) 
(26.4AV-(-535) 
(30.9AV-I-547) 
(10.9AV-t-422) 
(16.0AV-H623) 
(14.8AV-I-223) 


tO(11.9AV-(-258) 
to(14.1AV-t-305) 
to(16.8AV-H363) 
to(13.1AV-f540) 
to(17.9AV-t-386) 
to(17.6AV-i-380) 
to  (15.2AV-f652) 
to(12.3AV-^181) 
tO(18.0AV-h264) 
to(11.2AV-(-163) 


AV=Total  adjusted  volume,  expressed  in  Ft»  as  determined  in  Appendices  A1  and  B1  of  Subpart  B. 

Table  1-2.— January  1. 1990,  and  January  1, 1993,  Energy  Standards  Equations  for  Refrigerators.  Refrigerator- 
Freezers.  AND  Freezers 


Product  class 

Energy  standards  equations  (Kwh/yr) 

Effective  Jan.  1.  1990 

Effective  Jan.  1.  1993 

1.  Refrigerators  and  refrigerator-freezers  with  manual  defrost 

(16.3AV-I-316) 
(21.8AV  +  429) 
(23.5AV-^471) 
(27.7AV-t-488) 
(27.7AV-(-488) 
(26.4AV -1-535) 
(30.4AV-t^547) 
(10.9AV-(-422) 
(16.0AV-K623) 
(14.8AV -1-223) 

(19  9AV-I-98) 

2.  Refrigerator-freezer— partial  automatic  defrost „ 

(10.4AV-f398) 
(16.0AV-^355) 

3.  Refngerator-freezers— automatic  defrost  with:  Top-mounted  freezer  without  throogh-tt>e-door  ice  service  • 

4.  Refngerator-freezers— automatic  defrost  with:  Side-mounted  freezer  without  through-the-door  ice  service 

(11.8AV-I-501) 

5.  Refrigerator-freezers— automatic  defrost  with:  Bottom-mounted  freezer  without  through-the-door  ice  service 

(14  2AV-H364) 

6.  Refrigerator-freezers— automatic  defrost  wrth:  Top-mounted  freezer  wrth  through-the-door  ice  service    

(17  6AV-^391) 

7.  Refngerator-freezers— automatic  defrost  with:  Side-mounted  freezer  with  through-theKloor  ice  service 

(16.3AV-f527) 

8.  Upright  freezers  wrth:  manual  defrost 

(10.3AV-(-264) 
(14.9AV-t-391) 

9.  Upright  freezers  wrth:  automatic  defrost _ 

10.  Chest  freezers  and  all  other  freezers _ 

(120AV-I-124) 

'  Including  all  refngerators  wrth  automatic  defrost 

AV= Total  adjusted  volume,  expressed  in  Ft',  as  determined  In  appendices  A1  and  81  of  Subpart  B  of  this  Part. 


•  AFUE  is  the  ratio  of  annual  fuel  output  energy  to 
annual  fuel  input  energy,  expressed  as  a  percent 
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II.  General  Discussion 

a.  Maximum  Technological  Feasible 
Levels 

The  Act  requires  that,  in  considering 
any  new  or  amended  standards,  the 
Department  must  consider  those  that 
"shall  be  designed  to  achieve  the 
maximum  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified."  (Section  325 
(1)(2)(A)).  Accordingly,  for  each  class  of 
product  that  was  under  consideration  in 
this  rulemaking,  a  maximum 
technologically  feasible  level  was 
identified.  The  maximum 
technologically  feasible  level  is  one  that 
can  be  carried  out  by  the  addition  of 
design  options,  both  commercially 
feasible  and  prototypes,  to  the  baseline 


units  without  affecting  the  product's 
utility.  DOE  believes  that  the  maximum 
technologically  feasible  level  must  be 
capable  of  being  assembled,  but  not 
necessarily  manufactured,  by  the 
effective  date  of  a  standard. 

The  maximum  technologically  feasible 
levels  were  derived  by  adding  energy- 
conserving  engineering  design  options  to 
the  respective  classes  in  order  of 
decreasing  consumer  paybacks. 
Accordingly,  the  maximum 
technologically  feasible  level  for 
refrigerator-freezers  includes  dual 
compressors  and  evacuated  panels.  A 
complete  discussion  of  each  maximimi 
technologically  feasible  level,  and  the 
design  options  included  in  each,  is  found 
in  the  Erigineering  Analysis.  See 
Technical  Support  Document,  chapter  3. 


The  "max  tech"  levels  presented  in 
this  notice  are  predicated  on  the 
assumption  that  CFC-11  and  -12  will  not 
be  available  for  refrigerator  production. 
In  the  Engineering  Analysis  the 
Department  applied  a  five  percent 
efficiency  penalty  for  the  CFC-11 
substitute.  See  Technical  Support 
Document,  chapter  3.  If  CFC-11  and  -12 
were  available  for  these  designs,  then 
the  "max  tech"  levels  could  be  even 
more  efficient.  A  complete  set  of 
engineering  cost-efficiency  curves  are 
presented  in  the  Engineering  Analysis 
for  refrigerators,  including  those  with 
CFC-11  and  -12. 

Table  2-1  presents  the  Department's 
maximum  technologically  feasible  levels 
for  the  10  refrigerator  classes  and  2 
small  gas  furnace  classes: 


Table  2-1.— Maximum  Technologically  Feasible  Levels 


Products  a  product  classes 


Unit  er>ergy  consumption  ■ 


Refrigerators: 

Manual  defrost  (17.0  cu.  «.)» 

Partial  automatic  defrost  (16.8  cu.  ft) 

Automatic  defrost  top  mount  (20.8  ca  ft) „. 

Aulomaittc  defrost  side-by-side  (24.1  cu.  ft.) 

Automaitic  defrost  side-by-side  with  through-tf>e-door  service  features  (31.9  cu.  ft).. 

Automatic  defrost  top  nxxjnt  with  through-the-door  service  features  (20.8  cu.  ft) 

Autonwitic  defrost  bottom  noount  (22.8  cu.  ft) __ 

Freezers: 

Chest,  manual  defrost  (22.S  cu.  ft) _ _ 

Upright,  manual  defrost  (26.1  cu.  ft) 

Upright,  automatic  defrost  (25.3  cu.  ft.) 

Small  Gas  Furnaces: 

Nor>-waatf>erized  (indoor) _ „ 

Weatt>erized  (outtJoor) „ _ _ 


325  kWh/yr. 
502  kWh/yr. 
490  kWh/yr. 
564  kWh/yr. 
746  kWh/yr. 
540  kWh/yr. 
498  kWh/yr. 

250  kWh/yr. 
423  kWh/yr. 
588  kWh/yr. 

97%  AFUE  ». 
97%  AFUE  '. 


'  These  maximum  tectmologk^lly  feasible  energy  coraumption  levels  for  refrigerators/refrigerator-freezers/freezers  are  based  on  design  options  that  use 
substrtutes  for  CFC-1 1  and  -12. 
'  Adjusted  volume. 
*  78  percent  AFUE  is  tf>e  maximum  standard  level  tf>at  is  allowed  by  the  Act  for  small  gas  furnaces 


The  Department  believes  that  these 
are  the  maximum  technologically 
feasible  energy  conservation  levels  from 
an  engineering  standpoint;  with  the 
exception  of  small  gas  furnaces,  each  of 
these  levels  was  evaluated  in 
accordance  with  the  economic 
justification  factors  specified  in  the  Act 
to  determine  if  the  levels  were 
economically  justified.  The  maximum 
technologically  feasible  levels  for  small 
gas  furnaces  were  excluded  from  the 
analysis,  since  these  levels  are  beyond 
the  legislated  range  in  which  the 
Department  has  to  establish  standards. 

The  Department  evaluated  each 
maximum  technologically  feasible  level 
to  determine  if  it  would  be  economically 
justified  at  the  time  of  the  effective  date  . 
of  the  standard.  DOE  rejected  energy 
conservation  standards  that  have 
unacceptable  impacts  on  consumers  or 
manufacturers,  e.g.,  unusually  long 
payback  periods  and  negative  impacts 


on  manufacturers'  retums-on-equity,  or 
result  in  the  changing  of  the  utility  of  the 
product. 

b.  Energy  Savings 

1.  Determination  of  Savings.  The 
Department  forecasts  energy 
consumption  through  the  use  of  the 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  (LBL^REM). 
The  LBL-REM  forecasts  energy 
consumption  over  the  period  of  analysis 
(1993-2015)  for  candidate  standards  and 
the  base  case.'  The  Department 
quantified  the  energy  savings  that  would 
be  attributable  to  a  standard  as  the 
difference  in  energy  consumption 
between  the  candidate  standard's  case 
and  the  base  case. 


The  LBL-REM  is  fully  explained  in  the 
Technical  Support  Document.  Appendix 
B  to  that  document  addresses  the  LBL- 
REM  in  detail.  The  LBL-REM  contains 
algorithms  to  project  average 
efficiencies,  usage  behavior,  and  market 
shares  for  each  product. 

The  LBL-REM  is  used  to  project 
residential  energy  use  over  the  relevant 
time  periods.  By  comparing  the  energy 
consumption  projection  at  alternative 
standards  or  no  standards  (for  small 
furnaces),  and  at  alternative  standard 
levels  or  the  Act's  1990  standards  (for 
refrigerators),  the  Department  estimated 
the  amount  of  energy  pr6]B<^ed  to  be 
saved  during  the  period  1993^2015.*  The 


*  For  refrigerators,  the  base  case  represent*  no 
standards  beyond  the  Act's  1990  standards;  for 
small  gas  furnaces,  the  base  case  represents  no 
standards. 


*  LBL-REM  analyzed  a  single  standard  level  or 
alternative  levels  over  the  entire  period.  That  is.  the 
fact  that  a  standard  mijht  be  revised  during 
subsequent  rulemakings  was  not  considered  by  the 
model.  The  Department  believes  that  il  is  not 
possible  to  predict  what  result  such  reviews  may 
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energy  saved  is  expressed  in  Quads,  ie., 

quadrillion  Btu's.  With  respect  to 
electricity,  the  savings  are  quads  of 
source  or  primary  energy,  which 
includes  the  energy  necessary  to 
generate  and  transmit  electricity.  The 
Act  defines  "energy  use"  as  the  quantity 
of  energy  directly  consumed  by  a 
consumer  product  at  point  of  use.  This  is 
generally  called  "site"  energy,  as 
opposed  to  "source"  energy.  There  are 
major  differences  between  these  types 
of  energy,  hi  1987,  the  amount  of 
electrical  energy  consumed  at  the  site 
was  less  than  one-third  of  the  amount  of 
source  energy  that  was  required  to 
generate  and  transmit  the  site  electrical 
energy.*  Therefore,  it  is  important  to 
identify  whether  the  electricity  involved 
is  site  or  source  energy. 

The  LBL-REM  projections  are 
dependent  on  many  assumptions. 
Among  the  most  important  are 
responsiveness  of  household  appliance 
purchases  to  changes  in  energy  prices 
and  consumer  income,  future  energy 
prices,  future  levels  of  housing 
construction,  and  options  that  exist  for 
improving  the  energy  efficiency  of 
appliances.  As  is  the  case  with  any 
complicated  computer  model  simulation, 
the  validity  of  the  outputs  is  critically 
dependent  on  the  inputs. 

Under  section  325(I)(3)(B)  of  the  Act, 
the  Department  is  prohibited  from 
adopting  a  standard  for  a  product  if  that 
standard  would  not  result  in 
"significant"  energy  savings.  While  the 
term  "significant"  has  never  been 
defined  in  the  Act,  the  Department 
believes  that  a  standard  level  option 
need  not  meet  a  threshold  level  of 
energy  savings  to  be  considered  a 
"significant"  saver  of  energy.  The  U.S. 
Court  of  Appeals,  NRDC  v.  Herrington. 
768  F.2d  1355  (D.C.  Qr.  1985).  concluded 
that  Congressional  intent  in  using  the 
word  "significant"  was  to  mean  "non- 
trivial."  Id.  at  1373.  Thus,  for  this 
rulemaking,  DOE  believes  that  each 
candidate  standard  considered  results  in 
significant  energy  savings. 

c.  Rebuttable  Presumption 

NAECA  established  new  criteria  for 
determining  whether  a  standard  level  is 
economically  justified.  Section 
325(l)(2)(B)(iii)  states: 

If  the  Secretary  finds  that  the  additiondl 
cost  to  the  consumer  of  purchasing  a  pnxluct 
complying  with  an  energy  conservation 
standard  level  will  be  less  than  three  tiroes 


the  vahie  of  the  energy  savings  dttring  the 
first  year  that  the  rnBsiinxT  will  receive  as  a 
result  of  the  standard,  as  calculated  under  the 
applicable  test  procedure,  there  shall  be  a 
rebuttable  presumption  that  soch  standard 
level  is  economically  justified.  A 
dclerminalion  by  ttie  Secretary  that  such 
criterion  is  not  met  shall  not  be  taken  into 
consideration  in  the  Secretary's 
determination  of  whether  a  standard  is 
economically  Justified. 

If  the  increase  in  initial  price  of  an 
appliance  due  to  a  conservation 
standard  would  repay  itself  to  the 
consumer  in  energy  savings  in  less  than 
three  years,  then  it  can  be  presumed 
that  such  standard  is  economically 
justified.*  This  presiunption  of  economic 
justification  can  be  rebutted  upon  a 
proper  showing. 

d.  Economic  Justification 

As  noted  earlier,  section  325{l)(2)(B)(i) 
of  the  Act  provides  seven  factors  to  be 
evaluated  in  determining  whether  a 
conservation  standard  is  economically 
justified. 

1.  Economic  Impact  on  Manufacturers 
and  Consumers.  The  engineering 
analysis  identified  improvements  in 
efficiency  along  with  the  associated 
costs  to  manufacturers  for  each  class  of 
product.  For  each  design  option,  these 
costs  constitute  the  increased  per  unit 
cost  to  manufacturers  to  achieve  the 
indicated  energy  efficiency  levels. 
Manufacturer,  wholesaler,  and  retailer 
markups  will  result  in  a  consumer 
purchase  price  higher  than  the 
manufacturer  cost. 

To  assess  the  likely  impacts  of 
standards  on  manufacturers,  and  to 
determine  the  effects  of  standards  on 
different-sized  firms,  the  Department 
used  a  computer  model  that  simulated 
hypothetical  firms  in  the  industries 
under  consideration.  This  model,  the 
Lawrence  Berkeley  Laboratory 
Manufacturer  Impact  Model  (LBL-MIM). 
is  explained  fully  in  the  Technical 
Support  Document.  See  Technical 
Support  Document.  Appendix  C.  LBL- 
MIM  provides  a  broad  array  of  outputs. 
The  outputs  are  shipments,  price, 
revenue,  net  income,  and  return-on- 
equity  (ROE).  An  "Output  Table"  lists 
values  for  all  these  in  the  base  case  and 
in  each  of  the  standards  cases  under 
consideration.  It  also  gives  a  range  for 
each  of  these  estimates.  A  "Sensitivity 
Chart"  shows  how  ROE  would  be 
affected  by  a  change  in  any  one  of  the 
model's  nine  control  variables. 


have,  and  therefore  it  would  be  speculative  to 
niodel  any  particular  result.  Therefore,  for  purposes 
of  this  reulemaking.  each  itandard  level  that  was 
analyzed  was  projected  to  have  been  in  place  from 
the  time  of  implementation  to  ttie  year  2015. 

*  Energy,  Information  Administration.  Electric 
Power  Annual  1987.  Tables  25  and  82.  DOE/EIA- 
0348(871. 1988. 


•  For  this  calculation,  cost-of-operation.  I.e.. 
energy  saving,  is  derived  from  the  DOE  lest 
procedures.  See  §{  430.22  (a)  and  (n).  Consuners 
who  use  the  products  less  thao  the  lest  procedure 
assumes  will  experience  a  longer  payback  while 
those  who  use  them  more  than  the  test  procedure 
assumes  will  have  a  shorter  payback. 


For  consumers,  measures  of  econooiic 
impact  are  the  changes  in  purchase  price 
and  annual  energy  expense.  The 
purchase  price  and  annual  energy 
expense  of  each  standard  level  are 
presented  in  Chapter  6  of  the  Technical 
Support  Document 

2.  Life-Cycle  Costs  (LCC).  One 
measure  of  the  effect  of  proposed 
standards  on  consumers  is  the  change  in 
life-cycle  costs  resulting  from  standards. 
This  is  quantified  by  the  difference  in 
life-cycle  cost  (LCC)  between  the  base 
and  standards  case  for  the  appliance 
classes  analyzed.  The  LCC  is  the  sum  of 
the  purchase  price  and  the  operating 
expense,  incuding  maintenance 
expenditures,  discounted  over  the 
lifetime  of  the  appliance. 

The  LCC  was  calculated  for  the  range 
of  efficiencies  in  the  Engineering 
Analysis  for  each  class  of  product  in  the 
year  standards  are  imposed.  The 
purchase  price  is  based  on  the  factory 
costs  in  the  Engineering  Analysis  and 
includes  a  factory  markup  plus  a 
distributor  and  retailer  markup.  Energy 
price  forecasts  are  inputs  that  are  taken 
from  the  1989  Annual  Energy  Outiook  of 
the  Energy  Information  Administration. 
Appliance  usage  inputs  for  refrigerators 
are  taken  from  the  refrigerator  test 
procedure  and  for  small  gas  furnaces  are 
taken  from  the  furnace  test  procedure 
and  modified  to  adjust  from  laboratory 
to  field  usage. 

The  differences  in  life-cycle  costs 
between  the  base  case  and  various 
levels  of  standards  for  refrigerators  and 
small  gas  furnaces  are  presented  in 
Tables  ai-6.3  of  the  Technical  Support 
Document.  These  LCC's  are  calculated 
at  a  seven  percent  discount  rate;  a 
higher  rate,  e.g.,  ten  percent,  gives  a 
smaller  difference  between  standards 
cases  and  the  base  case,  while  a  lower 
rate,  e-g^  five  percent,  produces  a 
greater  difl^erence.  This  results  because 
the  consumer  benefits,  i.e.,  reduced 
operating  expenses  accrue  over  the  life 
of  the  appliance  and  are  discounted 
back  to  some  base  year.  Therefore,  the 
lower  the  discount  rate,  the  greater  the 
resulting  consumer  benefits  after 
discounting,  in  addition,  as  can  be  seen 
in  the  various  LCC  curves,  the  use  of  a 
higher  discount  rate  results  in  a  flatter 
curve. 

When  the  LCC  numbers  are  plotted 
graphically  (on  the  Y  axis)  against  unit 
energy  consumption  (on  the  X  axis),  the 
data  generally  produce  a  curve  that  is 
concave  from  above  in  shape.  This 
means  that  at  first  the  LCC  curve  will 
decline  as  efficiency  improvements  are 
made,  will  reach  a  minimum  (which  may 
or  may  not  be  discrete),  and  then  rise. 
This  indicates  that  the  first  efficiency 
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improvements  will  produce  energy 
savings,  the  value  of  which  will  more 
than  pay  for  the  design  change.  As 
additional  efficiency  improvements  are 
made,  it  becomes  increasingly  costly  to 
save  more  energy,  and,  eventually,  the 
value  of  the  energy  savings  will  not 
cover  the  expenditures  for  the  design 
improvements.  See  Technical  Support 
Document  Figures  6.1-6.12. 

The  minimum  of  the  LCC  curve  was  of 
particular  interest  in  the  analysis.  The 
minimum  of  the  curve  represents  that 
level  of  efficiency  improvements  that 
maximizes  the  difference  between  the 
value  of  energy  saved  and  the  additional 
consumer  expenditures  for  the  relevant 
efficiency  improvements.  Therefore, 
design  options  that  corresponded  to  the 
minimum  point  were  of  special 
consideration  in  establishing  standard 
levels. 

The  Department  conducted  a  net 
present  value  (NPV]  analysis  to  assess 
the  differential  economic  impacts  on 
consumers  that  would  occur  from  the 
adoption  of  standards  (for  small  gas 
furnaces)  and  amended  standards  (for 
refrigerators)  compared  to  a  b?se  case 
with  no-standards  (for  small  gas 
furnaces)  and  the  Act's  1990  standards 
(for  refrigerators).  See  Technical 
Support  Document  Chapter  5.  The  LBL- 
REM  calculates  the  total  expenditure  for 
each  product  (discounted  total  value  of 
energy  consumption  from  1992  through 
the  last  year  of  use  for  those  products 
purchased  through  the  year  2015,  plus 
the  total  discounted  expenses  for 
equipment  purchased  from  1992  through 
2015),  with  and  without  standards  (for 
small  furnaces),  and  with  more  stringent 
standards  and  with  the  Act's  1990 
standards  (for  refrigerators).  The  NPV 
analysis  is  similar  to  the  LCC  analysis, 
in  that  the  greatest  NPV  should  occur  at 
the  standard  level  that  corresponds  to 
the  LCC  minimum  for  the  product ''  The 
NPV  for  each  product  at  the  different 
standard  levels  is  identified  in  section 
rv  of  this  notice. 

3.  Energy  Savings.  While  the 
significant  conservation  of  energy  is  a 
separate  statutory  requirement  for 
imposing  an  energy  conservation 
standard,  the  Act  requires  DOE,  in 
determining  the  economic  justification 
of  a  standard,  to  consider  the  total 
projected  savings  that  are  expected  to 
result  directly  from  new  or  revised 
standards.  DOE  used  the  LBL-REM 


'  The  net  present  value  (NPV)  of  a  standard,  per 
appliance,  is  cslculated  for  all  affected  appliances 
that  are  purchased  in  the  projection  period,  while 
the  life-cycle  cost  (LCC)  is  calculated  only  for  the 
lifetime  of  an  appliance  that  is  purchased  in  the  first 
year  of  the  relevant  standard.  Therefore.  NPV  and 
LCC  estimates,  per  appliance,  may  not  correlate 
exactly 


results,  discussed  earlier,  in  its 
consideration  of  total  projected  savings. 
The  savings  are  provided  in  section  IV 
of  this  notice.  ^ 

4.  Lessening  of  Utility  or  Performance 
of  Products.  This  factor  cannot  be 
quantified.  In  establishing  classes  of 
products  and  design  options,  the 
Department  tried  to  eliminate  any 
degradation  of  utility  or  performance  in 
the  two  products  under  consideration  in 
this  rulemaking.  That  is.  to  the  extent 
that  comments,  or  DOE's  own  research, 
indicated  that  a  product  included  a 
utility  or  performance-related  feature 
that  affected  energy  efficiency,  a 
separate  class  with  a  different  efficiency 
standard  was  created  for  this  product.  In 
this  way  the  Department  attempted  to 
minimize  the  impact  of  this  factor  as  a 
result  of  the  standards  that  were 
analyzed.  However,  other  factors,  in 
conjunction  with  standards,  could  affect 
the  utility  or  performance  of  products 
subject  to  standards.  For  example,  the 
EPA  limitations  on  chlorofluorocarbon 
(CFC)  production  could  cause 
refrigerator  manufacturers  to  adopt 
alternatives  to  the  regulated  CFCs  which 
could  affect  the  referigerator's  utility  or 
performance.  If  this  occurs,  DOE  is  not 
able  to  assure  that  utility  and 
performance  would  not  be  affected  by 
standards. 

5.  Impact  of  Lessening  of  Competition. 
The  determination  of  this  factor  is  to  be 
made  by  the  Attorney  General.  This 
determination  is  presented  for  each 
product  in  section  IV  of  today's  notice. 
In  addition,  a  copy  of  the  Attorney 
General's  letter  containing  the  findings 
is  published  in  today's  Federal  Register. 

6.  Need  of  the  Nation  to  Conserve 
Energy.  With  increasing  concern  about 
the  prospects  of  polluted  air,  acid  rain 
and  global  warming,  some  have  argued 
that  energy  conservation,  including  more 
stringent  energy  conservation  standards, 
is  necessary  to  help  alleviate  those 
prospects.  Accordingly,  results  from  the 
environmental  assessment  for  each 
product  will  be  reported  concerning  this 
factor  in  the  product  specific  discussion 
(section  IV)  of  this  notice. 

7.  Other  Factors.  This  provision 
allows  the  Secretary  of  Energy,  in 
determining  whether  a  standard  is 
economically  justified,  to  consider  any 
other  factors  that  he  deems  to  be 
relevant.  The  only  such  factor  that  has 
been  identified  is  the  EPA  regulation  to 
restrict  the  production  of  certain  CFCs. 
This  factor,  too,  is  discussed  in  section 
rv  of  this  notice. 

III.  Discussion  of  Comments 

The  Department  received  120  written 
comments  in  response  to  the  December 


1988  proposed  rule,  and  received 
testimony  from  33  persons  at  the 
January  12-13, 1989.  public  hearing. 
These  comments  addressed  all  aspects 
of  the  analysis.  In  this  section,  the 
Department  will  discuss  the  general 
analytical  issues  raised  by  the 
comments;  and  then,  the  product- 
specific  issues. 

a.  General  Analytical  Comments 

1.  Energy  Projections 

In  the  analysis  for  the  proposed  rule, 
the  Department  used  energy  price 
forecasts  from  the  1986  Annual  Energy 
Outlook  of  the  Energy  Information 
Administration.  The  American  Gas 
Association  (AG A)  contended  that  these 
price  forecasts  should  be  updated. 
(AGA.  No.  128.  at  16-17).* 

The  Department  agrees  with  AGA  and 
has  updated  the  energy  price  projections 
by  incorporating  the  forecasts  from  the 

1989  Annual  Energy  Outlook  (DOE/EIA- 
0383(89)). 

2.  Discount  Rate  Selection 

In  the  Department's  analysis  for  the 
proposed  rulemaking,  a  seven  percent 
discount  rate  was  used  to  calculate 
consumer  life-cycle  costs  and  net 
present  values. 

The  Department  received  numerous 
comments  on  the  choice  of  an 
appropriate  discount  rate."  Among  those 
supporting  a  lower  rate,  generally  either 
three  or  four  percent,  were  the  Rocky 
Mountain  Institute  (RMI)  (RMI,  No.  49, 
at  1),  the  Natural  Resources  Defense 
Council  (NRDC)  (NRDC,  No.  81,  at  8-9), 
the  Northwest  Conservation  Act 
Coalition  (NCAC)  (NCAC,  No.  91,  at  1). 
Massachusetts  Executive  Office  of 
Energy  Resources  (Mass)  (Mass,  No.  107, 
at  5),  the  California  Energy  Commission 
(CEC)  (CEC,  No.  108,  at  17),  Edison 
Electric  Institute  (EEI)  (EEI,  No.  127,  at 
10),  Ohio  Office  of  the  Consumer's 
Counsel  (Ohio)  (Ohio,  No.  138.  at  7),  and 
Representative  Edward  J.  Markey 
(Markey.  No.  151,  at  3). 

The  principal  argument  offered  in 
support  of  a  lower  rate  is  that  appliance 
energy  conservation  standards  have 


■  Comments  on  the  proposed  rule  have  been 
assigned  docket  numbers  and  have  been  numbered 
consecutively.  Statements  that  were  presented  at 
the  January  12  and  13. 1969,  public  hearing  are 
identified  as  Testimony. 

*  Since  the  benefits  of  improved  efficiency  and 
the  expenses  of  obtaining  and  maintaining  the  more 
efHcient  equipment  accrue  at  different  rates  over 
time,  the  values  must  be  stated  in  terms  of  a 
common  point  in  time.  Usually  this  common  time  is 
the  present,  and  the  expense  and  benePit  flows  are 
discounted  to  present  values  through  the  application 
of  an  appropriate  discount  rate.  This  rate  is 
typically  independent  of  price  changes  Dnd  tax 
considerations:  as  such,  it  is  a  real,  after-tax  rate. 
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benefits  that  accrue  to  all  of  society,  and 
♦hese  positive  benefits  should  be 
dccounted  for  by  a  reduction  in  the 
discount  rate  for  the  individual 
purchasers  of  the  energy  saving 
appliances. 

The  Department  agrees  that  all  of 
society  benefits  from  energy-conserving 
appliances,  e.g.,  more  energy-efficient 
appliances  can  help  reduce  the  need  to 
build  additional  electrical  generating 
plants,  and  thereby  have  positive 
economic  and  environmental  effects  that 
can  be  enjoyed  by  all  members  of 
society.  It  is  also  true,  however,  that 
most  of  the  benefits  from  more  efficient 
appliances  are  realized  by  the  individual 
purchasers  of  those  appliances,  while 
those  benefits  that  are  collective  in 
nature  and  benefit  all  members  of 
society,  e.g..  the  environmental  benefits 
mentioned  above,  are  properly  tallied  in 
the  environmental  assessment  that  the 
Department  must  conduct  for  the 
rulemaking,  and  are  considered  under 
the  economic  justification  factors.  Such 
external  benefits  from  the  purchase  of 
energy  conserving  appliances  should  not 
be  used  to  support  a  lower  discount  rate 
for  calculating  the  benefits  to  the 
individual  purchasers. 

Social  discount  rates  can  be 
appropriate  in  situations  where  there 
are  significant  societal  benefits  that 
cannot  be  estimated.  However,  even  in 
those  circumstances,  there  is  a  practical 
problem  in  determining  what  that  rate 
should  be,  that  is,  by  what  amount  the 
private  discount  rale  should  be  lowered 
in  order  to  account  for  the  benefits  that 
accrue  to  all  of  society.  Most  of  the 
comments  that  argue  for  a  social 
discount  rate  suggested,  as  noted  above, 
lowering  the  individual  purchaser's  rate 
to  three  or  four  percent.  None  of  these 
comments,  however,  offers  any 
theoretical  or  empirical  basis  to  support 
such  a  reduction,  and  the  Department 
therefore,  rejects  such  calls  for  lowering 
the  individual  purchaser's  discount  rate. 
Furthermore,  as  noted  above,  many  of 
the  benefits  that  accrue  to  all  of  society 
from  more  energy-efficient  appliances 
are,  the  Department  believes, 
environmental  benefits,  which  are 
calculated  in  the  Environmental 
Assessment  (DOE/EA-^86).  Any 
additional  social  benefits  that  might 
exist  from  an  individual's  purchase  of 
more  energy-efficient  appliances  are, 
DOE  believes,  not  sufficiently  large  or 
inestimable  to  warrant  reducing  the 
consumer's  discount  rate. 

The  use  of  a  three  percent  discount 
rate  has  no  reasoned  theoretical  basis.  It 
is  not  related  to  the  opportunity  cost  of 
money  for  purchasing  consumer 
durables.  It  represents  the  extreme  of 


the  calculations  of  the  social  discount 
rate  in  a  more  general  context,  and  is 
thus  suspect  on  these  grounds.  Finally, 
the  use  of  a  three  percent  discount  rate 
does  not  change  the  results 
qualitatively.  For  refrigerators,  as  seen 
in  the  Technical  Support  Document, 
standard  level  3  has  certain  positive 
benefits,  greater  in  magnitude  than 
results  calculated  at  a  higher  discount 
rale.  Level  4  has  even  higher  benefits, 
but  is  rejected  for  reasons  not  related  to 
the  discount  rate  and  the  calculated  life- 
cycle-cost  and  net  present  value. 

The  principal  exception  to  those  who 
argued  for  a  lower  discount  rate  was  a 
comment  offerd  by  Battelle  (Battelle)  on 
behalf  of  the  Association  of  Home 
Appliance  Manufacturers  (AHAM). 
(Battelle,  No.  110,  at  8-18  and  32-34). 
Battelle  stated  that  consumers'  past 
implicit  discount  rates  '"  for  appliances 
have  been  calculated  to  be  in  the  40  to 
100  percent  range.  These  rates  are 
implicit  discount  rates,  developed  from 
data  on  past  consumer  purchases.  Based 
on  these  data.  Battelle  contends  that  the 
discount  rate,  to  be  used  in  the  analysis, 
should  be  no  lower  than  20  percent 

DOE  reviewed  these  comments  and 
found  several  problems  with  Battelle's 
recommendation.  First,  the  implicit 
discount  rate  is  a  value,  initially 
calculated  from  historical  data,  that  is 
used  by  LBL-REM  in  the  projection  of 
efficiency  choices.  LBL-R£M  uses 
implicit  (market)  discount  rates  that 
characterize  the  market-place's  trade-off 
of  purchase  price  against  operating 
expense.  For  refrigerators,  these  values 
are  calculated  from  purchase  data, 
including  the  shipment  weighted  energy 
factor  for  1987,  which  was  obtained 
from  AHAM.  The  implicit  discount  rates 
used  in  the  proposed  rule  were  reported 
for  each  class  in  table  B.2  of  the 
Technical  Support  Document,  and  range 
from  78  to  279  percent.  Implicit  discount 
rates  for  the  small  gas  furnace  classes 
were  calculated  to  be  18  and  20  percent; 
these  were  used  in  the  proposed  rule 
and  are  also  reported  in  Table  B.2  of  the 
Technical  Support  Document. 

Secondly,  household  appliances  are 
considered  to  be  consumer  durable 
goods,  not  investment  goods.  This 
definition  has  been  accepted  elsewhere 
in  the  Federal  government;  for  example, 
the  U.S.  Department  of  Commerce's 
Survey  of  Current  Business  reports 
expenditures  on  appliances  in  this  way. 
A  consumer  durable  good  is  one  that  is 
expected  to  last  more  than  one  year.  All 


of  the  appliances  that  are  covered  by 
the  Act  fall  into  this  category. 

The  return  to  a  consumer  of  an 
appliance  is  the  utility  that  is  derived 
from  having  and  using  the  product.  The 
consumer  will  spend  on  appliances  up  to 
the  point  that  the  marginal  utility  that  he 
derives  is  equal  to  the  purchase  price. 

The  idea  of  a  monetary  payback  from 
consuming  an  appliance  is  contrary  to 
economic  thought.  Only  investment 
goods  are  expected  to  yield  a  monetary 
return.  Furthermore,  to  calculate  a  rate 
of  return  to  consumers  from  consuming 
an  appliance,  one  would  need  some 
cardinal  measure  of  their  individual 
utility  schedules,  and  would  need  to 
make  interpersonal  comparisons  of 
them.  Both  of  these  concepts  are 
contrary  to  economic  theory  and 
application." 

Although  the  concept  of  paybacks 
from  the  consumption  uf  a  consumer 
durable  is  contrary  to  economics,  such  is 
the  approach  that  has  been  taken  by 
those  who  argue  that  the  "correct" 
discount  rates  to  use  in  consumer  life- 
cycle  cost  and  net  present  value 
calculations  for  the  appliance  standards 
program  are  the  implicit  discount  rates 
derived  from  past  consumer  appliance 
purchase  data. 

It  has  been  suggested  by  some  that 
since  many  of  the  aophances  under  this 
program  are  "necessities,"  the  average 
model  should  be  considered  a  consumer 
durable,  but  that  any  additional  price 
paid  for  a  more  energy-efficient  model 
could  be  considered  a  consumer 
investment  against  which  monetary 
returns  can  be  calculated.  It  is  then 
suggested  that  the  rate  of  these  returns 
should  be  used  as  discount  rates  in  the 
life-cycle-cost  and  net  present  value 
calculations. 

This  approach  has  some  conceptual 
appeal;  however,  there  would  be 
problems  with  its  implementation.  Such 
a  calculation  would  be  appropriate 
where  the  more  energy-efficient  model 
differed  from  the  average  model  only  in 
its  improved  energy-efficiency.  If  there 
were  other  differences  in  features 
between  the  two  appliances,  the  extra 
price  for  the  more  energy-conserving 
model  could  be  at  least  partly  related  to 
those  different  features;  therefore,  the 
extra  price  would  not  be  solely  for  the 
energy  conserving  aspect  of  the  more 
efficient  machine,  and  calculating  rates 
of  return  based  on  that  extra  price 


'°  The  implicit  discount  rate  ia  a  measure  of 
marketplace  behavior  where,  using  historical  data, 
a  discount  rate  ia  calculated  that  would  result  in  the 
shipment  weighted  energy  factor  (SWEF)  coinciding 
with  the  minimum  LCC  point. 


' '  See,  for  example,  Donald  Stevenson  Watson. 
Price  Theory  and  Its  Useg.  Boston:  Houghton  Mifflin 
Company.  1963.  Chs.  4  and  5.  esp.  pages  59-61  and 
68-71.  For  an  additional  critique  of  the  practicality 
of  cardinal  measurement  of  utility,  see  William  S. 
Vickrey.  Microstotica.  New  York:  Harcourt  Bruce  A 
Worid,  Incorporated,  1964,  pp.  36-51. 
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would  not  produce  a  rate  of  return  from 
the  aspect  of  investing  in  enet:gy- 
efficiency. 

Finally,  the  proposal  to  use  a  discount 
rate  of  20  percent  is  counter  to  the 
practice  of  government  agencies  that  are 
evaluating  either  regulatory  program  or 
government  investments.  In  the 
evaluation  of  regulations,  regulatory 
agencies  often  use  (real)  discount  rates 
of  three  to  seven  percent.  For  example, 
tfie  Environmental  Protection  Agency 
(EPA)  in  performing  its  regulatory 
impact  assessment  of  the  Montreal 
Protocol,  used  a  3  percent  real  discount 
rate.  DOE,  in  evaluating  Voluntary 
Energy  Conservation  Performance 
Standards  for  Commercial  and  Multi- 
family  High  Rise  Residential  Buildings 
used  a  seven  percent  real  discount  rate. 

Even  if  the  arguments  for  the  use  of  a 
higher  discount  rate  were  accepted,  they 
would  not  change  the  results  of  the 
analysis  qualitatively.  For  refrigerators, 
at  a  ten  percent  discount  rate,  the  level  3 
standards  would  have  some  positive 
benefits  (although  reduced  from  the 
benefits  calculated  at  seven  percent. 
The  net  benefits  of  the  level  3  standards 
would  be  higher  than  level  2  or  level  4. 

In  deriving  the  seven  percent  discount 
rate  that  was  used  in  the  proposed  rule, 
DOE  was  guided  by  the  Court  decision. 
NRDC  V.  Henington,  supra  at  110.  In  the 
December  22, 1982.  and  August  1983 
final  rules  concerning  appliance  energy 
efficiency  standards,  DOE  used  a  ten 
percent  discount  rate.  In  dismissing  the 
ten  percent  discount  rate,  the  Court 
presented,  without  comment  a 
methodology  for  calculating  a  discount 
rate  for  consumer  life-cycle  cost  and  net 
present  value  calculations. 

The  methodology  was  a  calculation  of 
the  interest  charged  on  consumer  loans, 
minus  the  tax  deductibility  of  such 
interest  minus  the  rate  of  inflation;  this 
yields  a  real,  after-tax,  rate  of  interest. 

The  applicability  of  that  methodology 
changed  considerably  with  passage  of 
the  Tax  Reform  Act  of  1986  (Pub.  L  99- 
514).  The  Tax  Reform  Act  phases  out  the 
tax  deductibility  of  interest  paid  on 
consumer  loans  (the  phase-out  will  be 
complete  at  the  end  of  1990).  DOE  used 
that  methodology  in  calculating  a 
discount  rate  for  the  December  1988 
proposed  rule.  The  Department 
examined  interest  rates  on  consumer 
loans  (then  about  12  percent)  and 
deducted  the  expected  annual  rate  of 
price  increases  (often  used  as  a  measure 
of  the  inflation  rate)  in  the  early  1990'8 
(then  forecasted  to  be  around  5  percent). 

With  the  passage  of  the  Tax  Reform 
Act  the  issue  became  more  complex.  To 
the  extent  that  purchases  of  more 
efficient  appliances  occur  along  with  the 
sale  of  new  homes,  then  the  purchase 


prices  of  those  appliances  are  often 
being  financed  by  the  interest  rate  on 
the  mortgage,  which  is  typically  lower 
than  interest  on  consumer  installment 
loans,  and  is  also  fully  tax  deductible. 
Therefore,  in  order  to  derive  an 
appropriate  discount  rate  for  these 
purchasers,  it  is  necessary  to  estimate 
the  expected  mortgage  interest  rates,  as 
well  as  the  percentage  of  shipments  of 
refrigerators  and  small  furnaces  that  are 
expected  to  be  installed  in  new  homes. 
When  this  rule  is  effective  in  1993,  there 
are  projections  that  the  fixed  contract 
mortgage  rate  for  conventional 
commitments  will  be  10.78  percent.** 
For  a  purchaser  in  a  marginal  tax  rate 
-»  of,  say.  28  percent  the  after  tax  rate  of 
interest  paid  would  be  7.76  percent 
(10.78  x  .72).  Furthermore,  it  is  estimated 
that  the  annual  rate  of  price  increases  in 
1993  will  be  4.7  percent."  Therefore,  the 
net  after  tax,  real  rate  of  interest  to 
these  consumers  would  be  3.06  percent 
(7.78-4.70). 

However,  only  a  fraction  of  the  units 
are  expected  to  be  installed  in  new 
homes  and.  thus,  qualify  for  such  a 
favorable  interest  rate.  According  to 
projections  in  the  LBL-REM,  around  60 
percent  of  the  small  furnace  shipments, 
and  more  than  30  percent  of  refrigerator 
shipments  in  1993  are  expected  to  be 
installed  in  new  homes. 

Presumably,  then.  40  percent  of  small 
furnace  shipments  and  70  percent  of 
refrigerator  shipments  in  1993  will  be 
purchased  as  replacements  and  installed 
in  existing  homes.  How  these  units  are 
purchased  would  indicate  an 
appropriate  discount  rate.  For  example, 
some  replacement  purchases  could  be 
made  through  home  equity  loans,  the 
interest  for  which  would  be  fully  tax 
deductible.  Many  other  replacements 
will  be  bought  with  cash  that  is 
withdrawn  from  savings  or  by  an 
unsecured,  personal  loan. 

For  cash  purchases,  the  relevant 
interest  expense  is  the  foregone  interest 
that  those  savings  could  have  earned.  In 
1993,  time  deposits,  i.e.,  savings 
accounts,  are  expected  to  be  earning 
between  7.72  and  7.79  percent  interest'* 
Since  such  interest  if  earned,  would  be 
fully  taxable,  the  net  after  tax  earnings 
that  are  foregone  are  between  5.55  and 
5.61  percent  for  an  individual  in  a  28 
percent  marginal  tax  bracket 
Subtracting  the  expected  rate  of  price 
increases  (4.7  percent),  one  obtains  a 
resulting  discount  rate  of  0.85  to  0.91 
percent 


■*  DRI/McGraw-HUL  US.  Long-Term  Review: 
Winter  19M-a9.  Table  S. 
»»  Wid.,  Tal>le  1. 
>«/W(/..  Table  23. 


Many  consumers,  however,  will 

purchase  their  appliances  by  taking  oat 
unsecured,  personal  loans,  which  are 
likely  to  carry  interest  rates  of  18  to  20 
percent;  these  interest  payments  would 
not  be  tax  deductible.  The  discount  rate 
for  this  group  of  purchasers  would  be  as 
high  as  13.3  to  15.3  percent. 

As  the  foregoing  discussion  indicates, 
there  is  a  wide  range  of  possible 
discount  rates  to  be  used  in  calculating 
life-cycle  costs  and  net  present  vahies. 
The  range  is  from  approximately  1 
percent  to  slightly  more  than  IS  percent 

Although  many  of  the  purchasers  of 
these  appliances  should  have  real,  after 
tax  Interest  payments  below  7  percent 
many  will  have  payments  in  excess  of 
15  percent  thus  it  would  appear  that  the 
use  of  a  seven  percent  rate  in  the 
consumer  life-cycle  cost  and  net  present 
value  calculations  is  justified.  Since  one 
discount  rate  is  to  apply  in  all  the 
calculations,  the  Department  used  a  rate 
approximately  at  the  mid-point  of  the 
potential  consumer  discount  rates. 

This  approach  has  several 
advantages.  First  it  has  a  reasoned 
theoretical  justification  in  that  it  is 
related  to  the  opportunity  cost  of  money 
for  purchasing  consumer  durables;  as 
such,  it  is  justified  in  terms  of  the 
alternate  consumer  investment 
opportunities  that  are  forgone  in  order  to 
finance  the  purchases  of  the  appliances. 
Secondly,  use  of  a  higher  rate  would 
arbitrarily  bias  the  LCC  results  upward, 
while  a  lower  rate  would  create  biases 
in  the  opposite  direction. 

3.  Selection  of  Candidate  Standard 
Levels 

In  the  proposed  rule,  the  Department 
indicated  that  its  selection  of  candidate 
standard  levels  was  dependent  on  the 
consumer  life-cycle  cost  curves  that 
were  developed  in  the  analysis.  These 
curves  were  calculated  by  estimating 
the  expected  initial  price  increase  that 
such  additional  design  options  would 
cause,  adding  the  discounted  value  of 
maintenance  and  operating  expenses, 
and  comparing  them  to  the  discounted 
value  of  energy  savings  that  would 
result  from  those  design  options.  The 
selection  criteria  were  to  consider  as 
possible  standard  levels  as  many  points 
from  the  curves  as  would  be  practical. 
Two  levels  that  were  considered  as 
standards  were  the  maximum 
technologically  feasible  levels,  as 
required  by  the  Act  and  the  LCC 
minima  which,  at  least  theoretically, 
should  maximize  the  benefits  to  the 
consumer.  In  addition,  in  the  case  of 
classes  of  refrigerators,  the  Department 
considered,  as  candidate  standard 
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levels,  up  to  three  points  less  efflcient 
than  the  LCC  minima. 

NCAC  and  Ohio  suggested  that  LCC 
points  occurring  between  the  LCC 
minima  and  the  maximum 
technologically  feasible  should  be 
considered  as  viable  candidate  levels. 
(NCAC,  No.  91,  at  2;  Ohio,  No.  138.  at  3). 

DOE  disagrees  with  the  comment.  The 
Department  analyzed  the  LCC  minima 
and  maximum  technologically  feasible 
levels  for  refrigerators,  and  found  both 
levels  not  to  be  economically  justified. 
While  there  is  an  engineering  design 
that  falls  between  the  LCC  minima  and 
the  maximum  technologically  feasible, 
the  Department  believes  that  if  two 
standard  levels  are  found  not  to  be 
economically  justified,  the  levels  ^- 
between  them  are  also  not  economically 
justified. 

The  CEC  said  that  the  establishment 
of  a  revised  standard  that  is  less 
efficient  than  the  lowest  LCC  point  is 
not  economically  justified.  (CEC,  No. 
108,  at  30). 

The  Department  disagrees  with  the 
CEC's  statement;  the  standards  decision 
is  based  on  a  review  of  the  analytical 
results,  after  taking  all  seven  factors  of 
economic  justification  into 
consideration.  The  LCC  results  are  just 
one  of  the  factors  that  is  considered. 

Jon  Leber  (Leber),  a  professional 
engineer,  noted  that  DOE  incorrectly 
stated  that  "at  efficiency  levels  beyond 
the  LCC  minima,  the  incremental  first 
cost  of  the  product  exceeds  the  value  of 
the  energy  savings  such  that  the  average 
consumer  does  not  realize  a  benefit  from 
the  investment."  DOE  agrees;  Mr.  Leber 
correctly  notes  that,  in  such  a  situation, 
"The  consumers  will  still  realize  a 
benefit  from  the  investment  but  the  ratio 
of  the  benefit  to  the  cost  will  now  be 
less  than  one."  (Leber,  No.  155,  at  1). 

Ohio  maintained  that  Congress  clearly 
did  not  intend  for  DOE  to  exclude 
considering  the  benefits  of  energy 
efficiency  that  go  beyond  those  that  are 
represented  in  a  life-cycle  cost 
comparison.  (Ohio.  No.  138,  at  7). 

The  Department  agrees  with  Ohio, 
and  notes  that  the  LCC  comparison  was 
just  one  of  the  seven  factors  of  economic 
justification  that  was  consider. 

4.  Calculation  of  Energy  Savings 

Some  comments  questioned  the 
Department's  calculations  of  energy 
savings.  The  CEC  contended  that 
historically  the  average  efficiency 
resulting  from  a  new  standard  has 
overshot  the  theoretical  market 
minimum  by  five  to  ten  percent,  and  that 
DOE  has  underestimated  the  actual 
energy  savings  and  economic  benefits 
that  will  accrue  from  standards  by  at 


least  that  amount.  (CEC,  Testimony, 
January  12, 1989). 

The  Department  notes  overshoot 
means  the  positive  difference  between 
maximum  unit  energy  consumption 
standard  levels,  and  the  average  unit 
energy  consumption  actually  attained  by 
models  sold  after  standards  are 
implemented.  For  example,  actual  unit 
energy  consumption  may  be  five  percent 
or  more  lower  than  standard  levels. 

DOE  did  not  assume  an  overshoot,  but 
adhered  to  its  methodology,  that,  in  the 
base  case,  the  market  will  demand  a 
range  of  efficiencies  such  that  the  SWEF 
exceeds  the  1990  standard  (in  the  case 
of  refrigerators).  In  the  standards  cases, 
designs  which  met  or  went  beyond  the 
standard  were  considered  to  be 
available  for  purchase  and  were  used  to 
calculate  a  new  SWEF.  While  no 
arbitrary  overshoot  was  assumed,  the 
average  efficiency  projected  after 
standards  by  this  method  is  allowed  to 
go  beyond  the  standard  by  an  amount 
depending  upon  the  base  case 
distribution  of  efficiencies.  In  looking  at 
the  SWEF  under  each  standard  level, 
the  Department  is  confident  that  it  has 
captured  all  of  the  energy  savinjgs  that 
each  candidate  standard  level  could 
generate. 

It  should  be  noted  that  the  more 
stringent  the  standard  level,  the  closer 
that  the  SWEF  will  be  to  the  standard 
level,  and  the  lower  that  the  overshoot 
will  be.  LBL-REM  SWEF  projections  are 
found  in  Tables  5.6,  5.7,  and  5.16  of  the 
Technical  Support  Document. 

5.  Reporting  of  the  Environmental 
Benefits  of  Standards 

In  reporting  the  results  of  the  analysis 
in  the  proposed  rule,  the  Department 
presented  the  environmental  effects  of 
standards  only  in  the  Environmental 
Assessment  (DOE/EA-0372,  November 
1988).  The'Solar  Energy  Association  of 
Oregon  (SEAO)  commented  that,  in 
determining  the  economic  justification 
of  canBidate  standards,  the  Department 
should  consider  the  environmental 
benefits  that  it  calculates  would  result 
from  candidate  standards.  (SEAO,  No. 
44,  at  2).  In  addition.  Representative 
Markey  commented  that  mitigating 
global  warming  and  pollution  are 
important  for  our  national  security. 
(Markey,  No.  151,  at  2). 

Under  the  economic  justification 
factor.  Need  of  the  Nation  to  Conserve 
Energy,  as  discussed  above,  the 
Department  considered  the 
environmental  effects  that  are  expected 
to  result  fi-om  standards.  These  ejects 
are  reported  for  each  product  in  section 
rV  of  this  notice. 


6.  Choice  of  Proposed  Standard  Levels 

In  the  proposed  rule,  the  Department 
proposed  a  range  of  refrigerator 
standards,  from  not  amending  the  1990 
standards  through  standard  level  3.  All 
of  these  possible  standards  were  found 
to  save  a  significant  amount  of  energy, 
be  technologically  feasible,  and  be 
economically  justified. 

RMI  commented  that  although  the 
Department  found  that  standard  levels  4 
and  5  also  satisfied  those  requirements, 
it  did  not  propose  either,  thereby 
"violating  the  law."  (RMI,  No.  49,  at  2). 

The  Department  notes  that  RMI  is 
mistaken;  in  fact,  in  the  proposed  rule, 
the  Department  said  that  both  standard 
levels  4  and  5  would  be  technologically 
feasible  and  would  result  in  a  significant 
conservation  of  energy,  but  that  the 
Department  found  that  they  were  not    i 
economically  justified.  ' 

GE  and  AHAM  commented  that  the 
Department  should  not  adopt 
refrigerator  standards  that  are  based  on 
the  scenario  used  for  the  proposed  rule 
(in  which  it  was  assumed  that  CFC-11 
and  -12  would  be  available  for 
refrigerator  production),  since  that 
analysis  did  not  consider  the  phase-out 
of  CFCs.  (GE,  No.  125,  at  7;  and  AHAM, 
No.  137,  at  2). 

While  there  is  much  speculation  and 
many  proposals  concerning  the  phase- 
out  of  CFC-11  and  -12,  the  Montreal 
Protocol  calls  for  an  immediate  rollback 
of  production  to  1986  levels  with  a  50 
percent  cut  of  those  levels  by  1998.  As  a 
result,  various  chemical  companies  and 
laboratories  are  doing  research  on 
finding  replacement  chemicals. 
However,  the  record  is  fairly  clear  that 
replacement  chemicals  will  not  be 
available  by  1993  when  these  standards 
go  into  effect. 

DOE  believes  that  CFC-11  and  -12 
will  be  available  to  refrigeration 
manufacturers  in  1993  and  probably  will 
still  be  available  in  1997,  although  at 
higher  prices.  The  Department  believes 
that,  short  of  some  new  treaty  or 
legislation,  any  transition  from  CFC-11 
and  -12  over  the  1993  to  1998  time  span 
will  occur  voluntarily.  However,  DOE 
believes  that  such  a  transition  would 
likely  occur  therefore,  the  analysis  was 
modified  to  include  the  possibility  that  it 
occurs  before  1998.  To  accomplish  this, 
the  analysis  was  divided  into  two  parts. 
For  the  period  1993  through  1995.  it  was 
assumed  that  CFC-11  and  -12  are 
available,  and  for  the  period  1996  and 
beyond,  it  was  assumed  they  are 
replaced. 

For  this  later  time  period,  the 
engineering  analysis  was  modified  as 
discussed,  supra,  in  the  "Product- 
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Specific  Analytical  Comments  for 
Refrigerators"  to  include  features  such 
as  enhanced  heat  transfer  for 
evaporators  and  dual  compressors. 
Other  features,  such  as  the  5.3  EER 
compressor  and  enhanced  performance 
foam  insulation  (k=.10),  were  deleted, 
since  such  designs  are  not  likely  to  be 
achievable  without  CFCs.  A  5.3  EER 
compressor  needs  CFC-12  as  a  working 
fluid  to  achieve  its  maximum  efficiency. 
Based  on  announcements  from  Dupont, 
it  was  assumed  that  a  replacement  for 
CFC-12  becomes  available  with  no 
performance  penalty.  In  addition,  based 
on  results  of  tests  conducted  by  the 
Mobay  Corporation  '*,  it  was  assumed 
that  the  replacement  for  CFC-11  will 
have  a  five  percent  penalty  in  insulation 
performance.  The  thermal  conductivity 
of  0.1275  Btu-in/hr'F  ft  *was  used  in  the 
analysis  for  today's  final  rule. 

In  addition  to  a  performance  penalty 
for  the  CFC-11  substitute,  the 
Department  also  assumed  a  price 
penalty  for  both  CFC-11  and  CFC-12 
substitutes.  This  penalty  was  to  assume 
a  three-fold  increase  in  price. 

The  engineering  analysis  presented  in 
the  proposed  rule  is  still  used  for  the 
earlier  time  period;  the  Department 
chose  to  modify  the  engineering  analysis 
only  slightly,  because  the  Department 
believes  it  still  is  generally 
representative  of  the  possibilities  with 
CFC-11  and  -12  being  available.  The 
slight  modifications  included  increasing 
the  estimates  of  evacuated  panel  costs, 
and,  as  baseline  volumes  were 
adsjusted.  recomputing  the  baseline  cost 
estimates. 

All  impacts  of  the  refrigerator 
standards  presented  today  are  a  result 
of  the  original  engineering  analysis 
being  used  for  1993  through  1995  and  the 
modified  engineering  analysis,  with  its 
different  costs  and  features,  being  used 
from  1996  and  beyond.  The  Department 
believes  that  this  represents  a 
conservative  but  plausible  scenario  for 
the  possibility  of  a  transition  away  from 
the  CFC-11  and  -12. 

Both  the  with-  and  without  CFC-11 
and  -12  scenarios  were  used  in  the  LBL- 
REM,  LBL^MIM,  and  in  the 
environmental  analyses.  As  the 
scenarios  changed  inputs  to  LBL-REM, 
the  LBL-REM  fed  into  LBL-MIM  and  the 
environmental  analyses  and  affected 
their  results,  also. 

The  Department  notes  that  in  the 
above  scenario  the  consumer  paybacks 
presented  are  based  on  the  earlier  CFC 


■*  Dietrich.  K.  W.  and  H.  P.  Doetge.  "Performance 
of  Alternative  Chlorofluorocarbons  in  Rigid 
Urethane  Appliance  Foams,"  in  Proceedings  ofSPI: 
31st  Annual  Technical/Marketing  Conference. 
October  18-21. 1988.  pp.  141-147. 


case,  since  the  Department  believes  that 
the  Act  requires  those  estimates  to  be 
presented  for  the  year  in  which  the 
standards  are  to  be  effective.  The  trial 
standard  levels,  however,  were  based 
on  costs  and  efficiencies  achievable 
with  alternatives  to  CFC-11  and  -12,  i.e., 
the  po8t-1995  scenario. 

b.  Product-Specific  Analytical 
Comments 

1.  Refrigerators 

A.  Engineering  Analysis:  The 
comments  on  the  engineering  analysis  of 
refrigerators  dealt  with  a  variety  of 
issues,  ranging  from  the  Department's 
methodological  approach  and 
assumptions  to  its  estimates  and 
calculations. 

Evacuated  Panel  Costs  and  Energy 
EfRdency 

One  comment  contended  that,  in  the 
analysis  for  the  proposed  rule,  the 
Department  had  underestimated  the 
costs  and  overestimated  the  associated 
K  value  for  evacuated  panel  insulation. 
(Admiral  No.  135,  at  2).  General 
Electric's  (GE's)  comment,  however, 
supported  the  K  value  [of  0.05  for  a 
composite  of  evacuated  panel  and  foam 
insulation)  used  by  the  Department.  (GE, 
No.  125,  in  Appendices  6  and  7). 

With  regard  to  the  underestimation  of 
cost  for  the  analysis  for  the  final  rule, 
the  Department  agrees  that  an  increase 
in  its  estimate  of  evacuated  panel  costs 
is  justified  after  receiving  comments 
from  Admiral,  who  has  performed 
research  on  the  development  of  vacuum 
panels. 

DOE  agrees  with  GE  that  the  K  value 
for  a  composite  wall  of  foam  insulation 
ends  an  evacuated  panel  is  correctly 
represented  by  0.05.  The  Department 
realizes  that  Admiral's  original  estimate 
of  K  value  was  speculative.  However, 
DOE  is  relying  more  on  GE's  comment, 
since  that  company  has  actually 
manufactured  powder  filled  panels  in 
refrigerator-freezers,  and,  therefore,  has 
actual  knowledge  of  what  the  K  factor 
can  be. 

Evacuated  panel  availability 

Amana  Refrigeration,  Inc.,  (Amana, 
No.  87,  at  1-3)  believes  that  the 
arguments  concerning  the  future 
availability  of  evacuated  panels  for 
industry  wide  use  are  ill-considered. 
The  statement  identified  a  single,  but 
all-important  facet  of  this  emerging 
technology;  namely,  the  supply  of  ultra- 
fine  silica  powders  which  have  thus  far 
been  the  best  candidates  for  filler 
material  for  two  types  of  panels. 

Amana  stated  that  based  upon  the 
several  patents  issued  and  other 


literature  covering  this  subject  area, 
fumed  silica  and  precipitated  silica  are 
the  premier  candidates  for  filler  material 
in  evacuated  panels.  When  utilized  in  a 
plastic  pouch  and  evacuated  to  an 
absolute  pressure  of  approximately  0.1 
Torr,  the  densified  silica  weighs 
approximately  8.0  tO'9.8  lbs  per  ft*.  (This 
is  the  powder-filled  panel  produced  by 
GE).  Fumed  silica  tends  to  have  a 
smaller  particle  size  (0.8  um)  than  the 
fine  precipitated  silicas  (1.3  to  2.0  um). 
thus  tending  to  be  a  more  consistent 
insulator. 

With  this  information,  Amana 
provided  a  "what  if  scenario,  for  a 
hypothetical  use  of  evacuated  panels  in 
the  industry's  refrigerator  and 
refrigerator/ freezer  products.  First, 
Amana  made  several  assumptions: 

(1)  The  industry's  annual  production 
of  6.9  million  refrigerators  and 
refrigerator/ freezers  in  1988  will 
continue  at  that  level. 

(2)  The  18  cu.  ft.  top  freezer  model 
described  in  the  Technical  Support 
Document  represents  an  "average" 
model  for  the  purpose  of  calculating 
material  requirements. 

(3)  That  a  composite  insulation 
structure  consisting  of  Vi"  thick  panels 
(R=10)  and  foamed-in-place 
polyurethane  represents  a  viable 
structure  for  consideration. 

(4)  That  the  evacuated  panels  should 
substantially  cover  the  entire  inner 
surface  (5  sides)  of  the  refrigerator  outer 
case  to  achieve  the  benefits  of  enhanced 
insulation.  For  the  assumed  model 
described  in  the  Technical  Support 
Document  engineering  analysis,  this 
could  require  as  much  as  45  ft'  of 
evacuated  panel.  The  sihca  material 
required  then  ranges  from  155  to  18.6 
lbs.  per  unit.  (The  lower  number  refers 
to  fumed  silica  fillers;  the  higher  to 
precipitated  silica.) 

DOE  believes  that  these  four 
assumptions  are  reasonable  for  this 
analysis.  Amana's  fifth  and  all 
important  assumption  is  that  the  entire 
Industry  has  to  install  evacuated  panels 
in  all  its  products  by  1993 — a  purely 
hypothetical  scenario. 

Amana,  using  the  assumptions  above, 
demonstrates  that  industry  requirements 
for  fumed  and  precipitated  silica  for 
evacuated  panel  use  are  in  the  range  of 
from  107  to  128  million  pounds, 
annually.  Since  the  entire  United  States' 
production  capability  for  manufacturing 
these  materials  is  estimated  to  be 
approximately  200  million  pounds 
annually,  the  refrigeration  industry's 
requirements  could  consume  over  00 
percent  of  the  entire  national  supply. 
This  would  be  an  untenable  situation, 
and  the  suppliers  of  silica  powders 
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would  need  to  enhance  their  productive 
capability  significantly. 

A  fumed  silica  manufacturing  plant 
with  an  annual  capacity  of  11  million 
pounds  represents  a  $40  million 
investment,  not  including  the  siting  and 
environmental  protection  costs.  To  meet 
the  hypothetical  demand  noted  above, 
ten  such  plants  would  be  needed. 
Erection  and  prove-out  time 
requirements  would  range  from  3  to  4 
years  after  site  selection,  zoning 
approvals,  environmental  impact 
statements,  and  other  preliminary 
procedures  were  completed. 

Quantum  Optics  testified  that 
"Aerogels  are  now  available  only  in 
limited  quantities,  but  several  projects 
are  underway  that  could  lead  to 
production  for  the  entire  refrigerator 
industry  by  1993  if  adequate  investment 
capital  is  committed."  (Quantum  Optics, 
Testimony,  January  12, 1989). 

DOE  has  reviewed  the  comments,  and 
believes  that  the  chemical  industry  will 
not  be  able  to  make  sufficient  quantities 
of  silica  commercially  available  by  1993; 
and,  therefore  rejects  this  technology  as 
being  economically  justified. 

Additivity  of  Energy  Impacts  of  Design 
Options 

White  Consolidated  Industries  (WCI) 
stated  that  the  analysis  was  "not 
adequate  for  standard  setting.  Often 
various  design  changes  interact  with 
each  other  or  with  existing  systems.  The 
results  are  rarely  additive  as 
simplistically  assumed  by  (the 
Department's)  analysis."  (WCI.  No.  78, 
at  5). 

The  Department  agrees  that  because 
designs  can  interact,  the  energy  impacts 
are  not  necessarily  additive.  That  is  why 
the  Department  computed 
independently  the  energy  impacts  of 
each  combination  of  designs. 
Simulations  were  run  for  each 
combination  of  design  options  as  shown 
in  the  Technical  Support  Document. 
Interactions  among  design  options  were 
accounted  for  as  part  of  the  simulation 
model. 

Estimates  of  Improved  Thermal 
Conductivity  Values 

WCI  stated  that  the  Department's 
analysis  of  improved  insulations  goes 
"far  beyond  anything  we  believe  will  be 
available."  (WCI.  No.  78,  at  6). 
Specifically,  WCI  argued  that  the 
assumption  that  .11  and  .10  K  values  gan 
be  achieved  with  MDI  foam  is  not  valid. 

In  response,  the  Department  notes 
that  GE  testified  that  it  presently 
achieves  a  K  value  equal  to  0.11.  (GE, 
Testimony,  January  12. 1989).  Since  a  K 
value  equal  to  0.11  is  available  now,  the 
Department  has  no  reason  to  believe 


that  it  will  not  still  be  available  in  1993, 
when  this  rule  will  be  in  effect.  On  the 
other  hand,  because  of  the  expected 
product  development,  e.g.,  drying, 
rigidity,  and  other  implementation 
issues,  that  the  Department  expects  will 
be  needed  to  achieve  the  availability  of 
.10  foam,  DOE  agrees  with  WCI  that 
such  foam  is  not  likely  to  be  available, 
in  necessary  quantities,  in  1993. 
Therefore,  in  its  analysis  for  this  final 
rule,  the  Department  limited  its 
consideration  of  a  maximum 
improvement  in  thermal  conductivity 
value  to  0.11. 

Substitution  of  Foam  Insulation  for 
Fiberglass 

In  the  proposed  rule,  the  Department 
reported  that  it  had  estimated  a  12 
percent  reduction  in  energy-use  as  a 
result  of  substituting  foam  for  fiberglass 
under  the  lid  of  a  chest  freezer.  WCI 
argued,  however,  that  when  it  made  a 
similar  substitution,  there  were  zero 
energy  savings.  (WCI,  No.  78,  at  5). 

The  Department's  estimate  of  energy 
savings  from  foaming  the  lid  of  a  chest 
freezer  was  obtained  from  an  analysis 
of  K  factors  for  fiberglass  and  foam 
insulation.  With  the  area  and 
temperature  difference  being  equal,  the 
Department  believes  that  the  superior  K 
factor  of  foam  should  provide  a 
noticeable  savings. 

Furthermore,  even  assuming  a  penalty 
for  the  replacement  of  CFC-11,  the 
Department  estimated  that  foaming  the 
lid  of  a  chest  freezer  would  still  result  in 
an  8.8  percent  reduction  in  energy-use 
for  this  design  option. 

In  addition,  the  substitution  of  foam 
for  fiberglass  should  provide  superior 
insulating  qualities,  at  least 
theoretically,  and,  therefore,  provide 
some  energy  savings.  Empirically,  such 
substitutions  have  produced  energy 
savings  in  other  reftigeration 
applications.  The  Department,  therefore, 
does  not  understand  why  WCI's 
substitution  of  foam  for  fiberglass  in  a 
chest  freezer  lid  produced  no  energy 
savings. 

Energy  Savings  With  the  5.0  EER 
Compressor 

In  the  proposed  rule,  the  Department 
reported  that  its  energy  model  predicted 
an  11.2  perce'nt  energy  reduction  when  a 
5.0  EER  compressor  was  substituted  for 
a  4.5  EER  compressor  in  the  case  of  an 
18  cubic  foot,  top-mount,  automatic 
defrost  refrigerator-freezer.  Admiral, 
however,  commented  that  its  simulation 
model  "predicts  a  7.1  percent  energy 
reduction  for  the  same  change." 
(Admiral,  No.  123,  at  7). 

The  Department's  simulations 
modeled  actual  compressors  with  data 


supplied  by  compressor  manufacturers. 
The  5.0  EER  compressor  that  was 
modeled  was  actually  a  5.05  EER 
compressor  at  the  standard  rating 
conditions  (130°F  condensing 
temperature  and  —  lO'F  evaporator 
temperature).  The  Department  has 
changed  its  designation  of  the  5.0  EER 
compressor  to  a  5.05  EER  compressor  in 
the  substitute  CFG  analysis.  The  4.5  EER 
compressor  is  actually  a  4.3  EER 
compressor  at  the  rating  point.  If  both 
compressors  operated  at  the  same 
standard  conditions,  the  efficiency 
improvement  for  the  refrigeration 
system  would  be  (5.05-4.3)/4.3=17.4 
percent.  The  energy  reduction, 
(assuming  no  auxiliary  electric  energy 
use)  would  be  14.8  percent.  However, 
since  only  about  75  percent  of  the  total 
energy  use  for  the  top-mount  automatic 
defrost  refrigerator-freezer  is  for  the 
compressor,  the  efHciency  improvement 
would  be  only  11.1  percent  (.75  (14.8 
percent)).  Therefore,  if  the  evaporator 
and  condenser  temperatures  were  at 
-lO'F  and  130°F.  respectively.  11.1 
percent  would  be  the  expected  energy 
savings.  The  Department  had  an  11.2 
percent  energy  savings.  It  should  be 
noted  that  the  simulation  model  solves 
iteratively  for  the  condenser  and 
evaporator  temperatures.  Therefore,  the 
actual  compressor  EER  is  rarely  equal  to 
the  nominal  value. 

Baseline  Model 

A  number  of  comments  claimed  that 
the  baseline  models  are  inaccurate;  that 
is,  they  do  not  properly  represent  the 
features  of  average  models  to  be  sold  in 
1990.  These  comments  also  stated  that 
the  average  unit  represented  by  the 
shipment-weighted  energy  factor 
(SWEF^  would  be  substantially  higher, 
i.e.,  more  efficient,  than  the  1990 
standard.  (AHAM,  No.  137,  at  3  and  16; 
GE,  No.  125,  at  22-24.  Battelle,  No.  110, 
at  1,  and  Testimony,  January  13, 1989; 
and  Admiral,  No.  123,  at  7). 

In  response,  the  Department  notes 
that  the  purpose  of  the  baseline  models 
is  to  provide  a  basis  for  estimating 
changes  in  unit  energy  consumption  and 
production  costs  associated  with 
implementing  engineering  design 
changes.  The  baseline  models  in  the 
analysis  for  today's  final  rule  are 
generally  representative  of  units  that 
marginally  comply  with  the  1990 
standard.  In  the  proposed  rule,  DOE 
stated  that  the  baseline  models  for 
refrigerators,  refrigerator-freezers,  and 
freezers  "represent  a  typical  model 
within  an  appliance  class  that  will  be 
sold  during  1990,  the  year  NAECA 
standards  first  take  effect" 
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The  Department's  baseline  unit 
contained  designs  that  were  meant  to 
represent  only  one  combination  that  can 
be  used  to  meet  the  1990  standard.  The 
baseline  description  should  not  be 
interpreted  as  being  unique.  Indeed, 
there  are  many  ways  to  achieve  a 
particular  energy-use.  The  baselines  that 
were  chosen  represent  one  set  of 
descriptions  for  units  close  to  the  1990 
standards.  Where  the  baseline 
consumption  was  greater  than  the 
expected  1993  SWEF,  an  adjusted 
baseline  (from  the  cost-efficiency  curve) 
was  established  with  which  to  calculate 
economic  quantities  such  as  payback 
periods.  The  Department  believes  that  it 
is  reasonable  to  expect  that  the  baseline 
unit  should  have  characteristics  that  are 
similar  to  marginally  compliant  units 
ihat  will  be  produced  in  1990.  The 
Department  believes  that  recent 
manufacturer  data  submitted  to  the 
Department  by  Battelle  show  that 
objective  was  accomplished.  (Battelle, 
No.  110). 

The  Department  has  responded  to 
Battelle's  comment  by  adding  a  point  in 
the  engineering  analysis'  cost-efficiency 
curves  that  reflects  the  BEM,  and  has 
used  that  information  in  the  LBL-REM. 
This  point  was  used  as  the  1990  SWEF, 
from  which  calculations  of  energy 
savings  were  made.  In  addition,  its  use 
in  the  LBL-REM  influenced  the  other 
parts  of  the  analysis  that  use  LBL-REM 
output  as  input,  e.g.,  the  LBL-MIM, 
environmental  analysis  payback 
calculations. 

In  selecting  a  baseline  unit,  the 
Department  chose  units  that  had 
adjusted  volumes  that  are 
representative  of  the  different  models 
sold.  Comments  that  the  baselines 
chosen  had  adjusted  volumes  that 
differed  from  the  industry  averages, 
which  were  provided  by  Battelle,  are  not 
relevant.  That  is  because  energy 
standards  are  not  in  terms  of  a  single 
maximum  allowable  energy 
consumption  regardless  of  size,  but, 
rather,  the  standards  are  equations  that 
relate  energy-use  to  adjusted  volume. 
Therefore,  differently  sized  units  of  the 
same  class  have  different  maximum 
allowable  levels  of  energy  consumption. 

According  to  data  submitted  by 
Battelle,  in  many  cases,  the  industry  has 
planned  design  changes  to  meet  the  1990 
standards  which  differ  from  those 
characterized  by  the  DOE  baseline 
model.  DOE  recognizes  the  diverse 
methods  by  which  industry  can  meet  the 
1990  standards,  and  is  not  implying  that 
a  specific  design  will  be  adopted  by  all 
manufacturers.  For  some  classes,  the 
DOE  basehne  units  do  not  meet  the  1990 
standards.  In  those  classes,  a  design 


option  is  identifiable  which  will  meet 
the  1990  standard.  DOE  assumes  that 
the  most  cost-effective  designs  will  be 
incorporated  first. 

Compressor  Efficiencies  for  Smaller 
Capacity  Units 

WCI  contended  that  the  proposed  rule 
failed  "to  take  into  account  the  very 
important  difference  that  size  makes  in 
compressor  efficiency."  (WCI,  No.  78,  at 
5). 

Specifically,  WCI  pointed  out  that  in 
smaller  refrigerators,  the 
correspondingly  smaller  compressors 
are  less  energy-efficient. 

This  point  was  also  raised  at  the 
hearing  in  testimony  offered  by  Mr. 
Hardt  of  the  Embrace  Corporation. 
(Hardt,  Testimony,  January  12, 1989). 

After  extensive  review  of  the  subject, 
the  Department  agrees  with  WCI's  and 
Embraco's  contention.  As  a  result,  the 
analysis  for  this  rulemaking  limited  its 
evaluation  of  the  maximum  feasible 
compressor  efficiency  to  4.0  EER  for  the 
very  small  refrigerator-freezers.  This 
consideration  was  applied  only  to  the 
manual  defrost  refrigerator  class,  since 
that  is  the  class  in  which  virtually  all  of 
the  relevant  smaller  units  fall. 

Accuracy  of  the  Simulation  Model 

GE  stated  that  "using  the  simulation 
program  that  GE  normally  uses  for 
design  guidance,  the  results  showed  the 
baseline  model  would  use  1016  kWh/yr., 
compared  with  947  kWh/yr.  as  shown  in 
the  TSD."  (GE,  No.  125.  at  21). 

In  response,  the  Department  notes 
that  it  is  difficult  to  compare  two 
simulation  programs  without  knowing 
all  the  details  about  them.  However, 
there  is  a  very  important  difference 
between  GE's  baseline  unit  and  DOE's. 
The  Department's  description  of  the 
schematic  drawing  of  its  baseline  in 
Appendix  A  of  the  proposed  rule's 
Technical  Support  Document  was  in 
error.  It  describes  a  20  ft',  rather  than  an 
18.0  ft^  top-mount  automatic  defrost 
refrigerator-freezer.  The  simulations 
were  done  for  an  18.0  ft'  unit  as 
described  in  the  proposed  rule.  The 
Department,  however,  placed  the  wrong 
schematic  in  the  appendix.  Therefore, 
GE  would  be  expected  to  obtain  a  higher 
energy  consumption  for  its  baseline  than 
the  Department  did.  The  adjusted 
volume  for  the  unit  pictured  in  Appendix 
A  is  actually  23.4  ft'  rather  than  20.8,  a 
2.6  ft'  increase  over  the  baseline 
adjusted  volume.  DOE  believes  that  the 
difference  in  adjusted  volume  accounts 
for  the  higher  energy  use  of  GE's 
baseline  unit. 


Analysis  of  Several  Refrigerator  Design 
Options 

Several  comments  contended  that  the 
Department  had  failed  to  analyze 
properly  several  significant  design 
options.  These  included  dual 
compressor  units;  two-stage,  two- 
evaporator  systems;  hybrid  evaporators; 
variable-speed  compressors;  and,  silica 
aerogel  insulation.  (American  Council 
for  an  Energy-Efficiency  Economy 
(ACEEE),  ACEEE.  No.  77.  at  1-4;  NRDC, 
No.  81,  at  38-55;  NYSEO,  No.  156,  at  125; 
CEC.  No.  108.  at  10;  and  RMI,  No.  49,  at 
3-5).  Each  of  these  will  be  discussed. 

There  are  at  least  three  variants  of 
two-evaporator  systems.  These  are  the 
two-stage,  two-evaporator  system,  e.g., 
the  LaBrecque  cycle;  the  two- 
compressor,  two-evaporator  system;  and 
the  hybrid  evaporator  system.  The 
energy  savings  arise  by  having  the 
refrigerator  evaporator  operate  at  a 
higher  (about  20  °F)  temperature  than 
the  freezer  evaporator  (about  —13  °F).  A 
reduction  in  defrost  energy  is  also 
possible  since  there  is  less  condensation 
of  moisture  from  food  in  the  refrigerator 
at  the  higher  evaporator  temperature. 
Food  will  also  keep  longer  because  it 
will  not  get  as  dehydrated. 

The  two-stage,  two-evaporator 
LaBrecque  cycle  refrigerator-freezer  is 
being  developed.  Theoretical  estimates 
are  that  this  design  can  save  20-25 
percent  of  compressor  energy  currently 
consumed. 

The  hybrid  evaporator  is  a  two- 
evaporator  system  with  one  compressor. 
A  valve  controls  the  flow  of  refrigerant 
to  the  two  evaporators.  Two  companies 
have  commented  that  it  did  not  perform 
well.  Amana  stated  that  "variations  in 
the  temperatures  had  a  marked  effect  on 
the  compressor  cycling  pattern  and  on 
thermal  performance  of  the  unit." 
(Amana,  Testimony,  January  13, 1989). 

The  two-compressor,  two-evaporator 
system  received  much  attention  in  the 
comments  (ACEEE,  No.  71,  at  3;  RMI, 
No.  49,  at  4;  NRDC,  No.  81,  at  49-53). 
These  comments  identified  the  Norgard 
prototype  as  a  low  energy  prototype  that 
uses  this  technology.  It  must  be  noted 
that  the  Norgard  prototype  also  uses 
thicker  insulation  than  is  normal  for 
similarly  sized  U.S.  refrigerator-freezers. 
There  are  no  anti-sweat  heaters  and  no 
condenser  fan.  The  Norgard  paper  '• 


'•  Per  Henrik  Pedersen.  Jorgen  Schjaer-Jacobsen. 
and  Jorgen  S.  Norgard.  Reducing  Electricity 
Consumption  in  American  Type  Combined 
Refrigerator/freezer,  paper  presented  at  37th 
Annual  International  Appliance  Technical 
Conference.  Purdue  University.  May  6-7, 1986. 
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estimates  about  20  percent  energy 
savings  for  the  refrigeration  system. 
Using  the  Norgard  equations  and  the 
Department's  data  results  in  a  17 
percent  enerjfy  savings  for  the 
compressor.  Norgard  does  not  provide 
data  on  the  compressor  EERs  or 
additional  cost  for  the  refrigeration 
system.  One  comment  stated  that  the 
Norgard  prototype  can  be  built  for  $150- 
$200  more  than  conventional  models, 
and  the  price  premium  would  fail  with 
increased  production.  (RMI,  No.  49.  at  4). 
This  price  increase  is  supposed  to  cover 
all  changes  in  the  prototype  relative  to 
the  conventional  model.  Two- 
compressor,  two-evaporator  system 
models  are  built  by  Sub-Zero  in  the  U.S. 
and  by  Bosch  in  Germany. 

After  analyzing  the  three  different 
two-evaporator  systems,  the  Department 
has  added  such  a  design  option  to  the 
analysis.  DOE  selected  the  two- 
evaporator,  two-compressor  system  for 
the  analysis. 

The  Department  attempted  to  obtain 
data  on  variable-speed  compressors 
from  refrigerator  and  compressor 
manufacturers,  but  was  unable  to.  hi  the 
future,  manufacturers  may  go  to  this 
technology  to  match  loads  better  to 
compressor  capacity.  This  will  reduce 
cycling  losses  and  allow  for  higher 
evaporator  temperatures  in  the 
refrigerator  compartment.  The  cost  of 
such  a  system  and  the  performance  are 
not  yet  known.  This  design  could 
eventually  be  considered  as  another 
alternative  for  the  two-evaporator 
system:  that  is,  a  variable-speed 
compressor  could  operate  with  an 
electronically  controlled  valve  and  two 
evaporators  to  supply  refrigerant  to  the 
cabinet  that  requires  it. 

Since  the  Department's  original 
analysis,  aerogel  insulation  has  been 
more  seriously  considered  as  a 
replacement  for  foam  insulation  in 
refrigerators  and  freezers.  A  prototype  is 
being  constructed  by  a  manufacturer  in 
concert  with  Quantum  Optics,  Inc. 
(Quantum)  (Quantum,  Testimony, 
January  12. 1989).  DOE  performed  some 
analysis  of  this  design  option,  e.g.,  the 
development  of  cost-efficiency  data,  but 
chose  instead  to  let  powder-filled  panels 
be  the  representative  for  evacuated 
panel  insulation.  Powder-filled 
evacuated  panels  have  been  used  in 
some  refrigerators  marketed  in  the 
United  States,  and  the  Department 
believes  that  the  data  on  their  cost  and 
performance  characteristics  are  more 
reliable  for  use  in  modeling  the  energy- 
conserving  possibilities  of  evacuated 
panels. 

Two  comments  argued  that  the 
Department's  analysis  was  insufficient 
in  treating  alternative  refrigerants. 


condenser  gas  heating,  and  improved 
gaskets.  (NRDC.  No.  81,  at  44-€5;  and 
CEC,  No.  108.  at  10). 

Improved  gaskets  reduce  heat  leakage 
and  thus  reduce  compressor  energy  use. 
This  can  be  done  by  improving  single 
gasket  designs  or  changing  to  a  double 
gasket  design.  NRDC  commented  that 
improved  single  gaskets  should  be 
considered.  (NRDC.  No.  81.  at  57).  The 
Department's  proposed  rule  assumed  a 
10  percent  improvement  in  gasket  heat 
leakage  for  its  baseline  models.  The 
Department  does  not  see  that  further 
improvements  can  be  made.  Therefore, 
for  the  final  rule,  the  Department 
continued  to  assume  a  10  percent 
improvement  in  gasket  heat  leakage  for 
the  baseline  models. 

Since  the  proposed  rule  was  prepared, 
new  research  has  been  performed  on 
alternative  refrigerants.  Alternatives, 
such  as  HFC-134a  and  HCFC-22,  and 
mixtures  have  been  considered.  The 
former  will  not  provide  an  efSciency  as 
high  as  that  of  CFC-12,  although  bodi 
HFC-134a  has  the  advantage  of  no 
ozone  depleting  potential  (ODP)  and 
HCFC-22  a  much  lower  ODP  than  that 
of  CFC-12.  For  mixtures,  such  as  CFC- 
12  and  DME,  preliminary  Oak  Ridge 
National  Laboratory  (ORNL)  data  show 
an  improvement  in  efficiency  relative  to 
that  of  CFC-12  alone.  However,  the 
work  at  ORNL  is  only  preliminary  and 
more  testing  is  necessary.  The  Dupont 
mixture,  consisting  of  HCFCs-22  and 
-124.  and  HFC-I52a.  is  reported  to  be 
approximately  equal  to  CFC-12  in 
efficiency.  The  new  blend  is  reported  to 
be  a  drop-in,  and  oil  compatibility  is  not 
reported  to  be  a  problem.  The  ODP  is 
very  low  (0.03)  relative  to  CFC-12  (1.0). 
Toxicity  testing  is  needed  for  HCFC-124. 
Only  limited  commercial  quantities 
could  be  provided  before  1993-94 
(Dupont,  No.  113.  at  2). 

Two  comments  contended  that 
substitution  of  condenser  gas  heating  for 
anti-sweat  heaters  around  the  doors  of 
refrigerators  and  freezers  will  save 
energy  because  the  electric  energy  use 
of  the  heaters  is  saved.  (NRDC,  No.  81. 
at  56;  and  RMI,  No.  49.  at  5).  This  is  a 
controversial  issue.  It  is  not  clear  if  the 
heat  flowing  into  the  cabinets  due  to  the 
increased  wall  temperature  would  be 
greater  than  that  provided  by  the 
electric  heaters.  Since  any  additional 
internal  heat  would  have  to  be  removed 
by  the  refrigeration  system,  condenser 
gas  heating  may  not  be  more  energy 
efficient  than  electric  anti-sweat 
heating.  One  participant  at  the  hearing 
stated  that  it  is  unclear  whether  using 
condenser  gas  heating  saves  energy. 
(Sub-Zero  Freezer  Company.  Inc.  (Sub- 
Zero),  Testimony,  January  12, 1989). 


NRDC  assumes  that  condenser  gas 
heating  will  save  energy  because  most 
of  the  heat  energy  will  flow  outwards 
(due  to  the  higher  R-value  of  the  walls). 
However,  DOE  believes  this  may  not 
occur  since  the  wall  temperature  may 
still  be  higher  than  without  condenser 
gas  heating.  Therefore,  DOE  rejects 
condenser  gas  heating  as  an  energy 
saving  design. 

Natural  Convection  in  Lieu  of  Fans 

RMI  commented  that  the  Department 
should  have  included  the  use  of  natural 
convection  currents  instead  of  fans  in 
some  situations.  (RMI,  No.  49,  at  5). 

The  Department  notes  that  it  may  be 
possible  to  remove  fans  in  a  two- 
evaporator  design  where  air  need  not  be 
circulated  from  the  freezer  to  the 
refrigerator  compartment.  The  Norgard 
design  uses  one  fan  in  the  freezer 
compartment,  and  none  in  the 
refrigerator  cabinet.  Sub-Zero's  design, 
on  the  other  hand,  uses  fans  in  each 
cabinet. 

Where  two-evaporator  systems  were 
studied,  the  Department's  analysis 
included  a  four  watt  evaporator  fan  in 
the  freezer  compartment,  and  no  fan  in 
the  refrigerator  compartment.  By 
modeling  this  design,  which  is  similar  to 
the  Norgard  one,  the  Department's 
analysis  does  address  the  savings 
potential  of  natural  convection  currents. 

Inclusion  of  Enhanced  Heat  Transfer  foi 
Evaporators 

Two  comments  stated  that  DOE 
should  have  included  in  its  analysis 
enhanced  heat  transfer  for  evaporators. 
Heat  exchanger  heat  transfer  can  be 
improved  by  increased  area,  increased 
air  flow  overlhe  refrigerant  tubes  or 
other  heat  transfer  enhancement. 
(ACEEE,  No.  71,  at  4;  and  CEC,  at  10). 
All  of  these  approaches  allow  the 
evaporator  temperature  to  be  mcreased, 
which  results  in  less  compressor  energy 
use.  Heat  exchanger  area  can  be 
increased  by  increasing  face  area  or 
adding  more  rows  of  refrigerant  tubes. 
Increased  area  will  result  in  increased 
evaporator  heat  transfer  effectiveness. 
Increasing  the  volume  occupied  by  the 
heat  exchanger  will  reduce  the  internal 
volume  since  evaporators  are  located 
inside  the  cabinets.  Simulations  with  the 
top-mount,  automatic  defrost 
refrigerator-freezer  indicate  that  an 
increase  in  evaporator  "heat  transfer- 
area  product"  of  10  percent  will  result  in 
a  1.1  percent  energy  use  decrease. 

DOE  added  this  design  option  to  the 
analysis. 

Another  alternative  is  to  add  fins  or 
redesign  the  fins  so  as  to  increase  the 
rate  of  heat  transfer.  For  example,  the 
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amount  of  material  used  in  the  flns 
could  be  kept  constant  while  changing 
the  shape  of  the  flns,  and  possibly 
increasing  their  density.  Alternate 
materials  could  be  used  that  have  higher 
rates  of  heat  transfer  to  the  surrounding 
air.  The  heat  transfer  on  the  interior  of 
the  heat  exchanger  tubes  can  also  be  - 
enhanced  by  adding  grooves  or  other 
modifications.  Data  provided  by  coil 
manufacturers  to  the  Department 
indicate  that  an  energy  savings  of  1.5- 
2.0  percent  is  possible  for  enhanced 
evaporator  heat  transfer  for  an 
additional  cost  of  $1,225  million  (all 
tooling  and  expenses,  covering  all 
applicable  refrigerator  and  freezer 
classes).  Although  there  is  no 
confirmation  of  this  cost  estimate,  DOE 
has  converted  this  tooling  cost  into  a  per 
unit  cost. 

The  ACEEE  further  stated  that  a 
paper  by  Mr.  Bohman  of  Amana 
discusses  the  potential  savings  with 
improved  evaporator  heat  transfer.  In 
that  paper,  an  example  was  given  where 
the  uA  value  '  ^  for  the  evaporator  is 
increased  from  65  to  113,  and  the 
compressor  can  operate  at  —10  °F  rather 
than  —15  °F.  This  results  in  an  energy 
savings  of  7.5  percent  for  a  74  percent 
increase  in  heat  transfer  effectiveness. 
This  is  similar  to  the  simulation  results 
cited  above.  The  analysis  is  over- 
simplified since  space  limitations  and 
other  factors  must  still  be  considered. 
Costs  of  jsuch  an  improvement  were  not 
provided  in  any  comments  received. 
Therefore,  DOE  is  using  the  data  that 
was  used  previously  to  estimate  energy 
savings  and  costs  for  enhanced 
evaporator  heat  transfer. 

Improved  Expansion  Valves  and  Fluid 
Control  Valves 

One  comment  states  that  data  should 
be  gathered  on  improved  expansion 
valves  and  fluid  control  valves,  since 
fluid  control  valves  could  be  used  to 
reduce  off-cycle  refrigerant  movement. 
(CEC,  No.  108.  at  10).  Fluid  control 
valves  would  cause  a  compressor  to 
start  against  an  unequalized  pressure 
condition.  This  has  been  accomplished 
for  rotary,  but  not  for  reciprocating 
compressors.  Fluid  control  valves  have 
not  been  effective  with  reciprocating 
compressors:  and,  it  was  reciprocating 
compressors  that  the  Department 
simulated  in  its  analysis.  Therefore,  the 
Department  has  not  modeled  any  energy 
savings  from  the  use  of  fluid  control 
valves  with  reciprocating  compressors. 

Although  DOE  has  comments 
requesting  an  evaluation  of  improved 
expansion  valves,  no  new  data  have 


"  uA  is  the  engineering  factor  for  heat  transfer- 
urea  usually  given  in  units  of  Btus/hr/'F. 


been  forthcoming.  As  stated  in  the 
proposed  rule,  it  is  expected  that  some 
energy  savings  would  be  possible  from 
this  design  option  in  the  non  steady- 
state  mode.  Another  complication  is  that 
the  test  procedure  may  not  be  suitable 
to  demonstrate  the  savings  from  this 
design  option.  Additional  information 
from  the  laboratory  as  well  as  in-use 
data  are  needed  to  evaluate  this  design 
accurately. 

There  were  no  new  data  submitted  on 
either  of  these  design  options. 

B.  Consumer  Analysis:  The  comments 
on  the  consumer  analysis  of 
refrigerators  dealt  with  a  number  of 
issues  including  the  baseline  models  and 
efficiencies  for  1990  and  the 
Department's  projections  of  no 
improvement  in  energy  use  and 
efficiency  levels  for  refrigerators. 

Energy  Use  Projections 

Battelle  submitted  data  that  support 
the  energy  consumption  estimates  that 
had  been  attributed  to  specific  designs 
by  the  Department.  These  data  indicate 
that  manufacturers  plan  to  exceed  the 
1990  standards.  Battelle  did  not  criticize 
the  costs  associated  with  the  design 
options. 

DOE  continues  to  calculate  energy 
savings  and  net  present  value  of 
proposed  standards  by  comparing  the 
trial  standards  cases  to  the  base  case, 
which  includes  the  1990  standards.  DOE 
welcomes  the  AHAM  data  submitted  by 
Battelle,  since  it  is  useful  for  calibrating 
the  base  case  in  1990,  as  noted  above. 

Based  on  revisions  to  the  engineering 
data  and  modeling  inputs,  e.g.,  energy 
price  projections  and  heat  pump 
shipments,  the  Department  has 
calculated  a  new  projection  of 
efficiencies  for  refrigerators.  These 
revised  projections  are  reported  in  the 
Technical  Support  Document 
accompanying  today's  final  rule.  See 
Technical  Support  Document, 
Appendices  A  and  B. 

NYSEO  criticized  the  Department's 
questioning  of  its  own  projection  that,  in 
the  absence  of  more  stringent 
refrigerator  standards,  no  improvement 
in  refrigerator  efficiency  would  be  likely. 
NYSEO  characterized  the  Department's 
statement  as  a  "turnaround"  for  which 
DOE  had  provided  no  justification. 
(NYSEO,  No.  156,  at  20). 

While  the  Department  believes  that 
conservation  improvements  in 
refrigerators  will  occur,  nevertheless, 
the  analysis  for  the  final  rule  continues 
to  project  that  in  the  absence  of  more 
stringent  standards,  there  would  be  no 
improvement  in  refrigerator  energy 
efficiency.  The  Department  continues  to 
question  the  LBL-REM's  forecast  of  no 
improvement  in  SWEF  over  the  analysis 


period  (1993-2015).  The  Department 
finds  that  the  improvement  in  efficiency 
which  has  occurred  and  the 
improvements  that  are  possible,  as 
shown  in  the  engineering  analysis,  make 
it  highly  unlikely  that,  on  average,  there 
will  be  no  improvement  in  refrigerator 
efficiency  over  the  next  25  years. 

Shipments 

One  comment  on  the  proposed  rule 
suggested  that  the  Department's 
projections  of  refrigerator  shipments 
under  the  different  standards  cases 
were  too  high.  (Battelle,  No.  110,  at  2. 
23).  Battelle  not  only  does  not  expect 
shipments  to  increase  in  the  standards 
cases,  as  DOE  had  projected  in  the 
proposed  rule,  but  expects  instead  that 
shipments  would  decline  under 
standards,  at  least  in  the  short  term. 
(Battelle,  No.  110,  at  21). 

DOE  agrees  with  comments  raised  by 
Battelle. 

DOE  obtained  the  results  of  increasing 
shipments  in  the  standards'  cases 
primarily  because  of  the  operating 
expense  elasticities  in  the  LBL-REM, 
which  were  based  on  a  cross-sectional 
analysis  that  was  done  in  1976.  In 
response  to  Battelle's  comments,  the 
Department  has  revised,  but  not 
eliminated,  operating  expense 
elasticities,  in  order  to  prevent 
refrigerator  sales  from  increasing  in  the 
standards'  cases.  Values  of  the 
operating  cost  elasticities  for 
refrigerators  and  for  freezers  are 
presented  in  the  Technical  Support 
Document. 

Battelle  also  contended  that 
"consumers  switching  to  efficient 
models  only  steal  sales  from  inefficient     V 
models."  (Battelle,  No.  110,  at  22). 

The  Department  believes  that  this 
view  is  unsupported.  Although 
effectively  all  households  in  the  U.S. 
now  own  a  refrigerator,  the  saturation 
did  not  stop  at  100  percent.  In  fact,  many 
households  now  own  two,  and  in  some 
cases  three,  refrigerators.  If  the 
operating  expense  of  an  appliance 
decreases,  it  could  become  more 
attractive  to  a  larger  population. 

Maintenance  Expenses 

Another  critique  of  the  consumer 
analysis  of  refrigerators  was  that  the 
Department  did  not  include  additional 
maintenance  expenses  that  would  be 
associated  with  more  efficient 
refrigerator  designs.  Battelle  suggested, 
in  fact,  that  more  efficient  designs 
impose  an  incremental  maintenance 
expense  equal  to  five  percent  of  the 
incremental  price.  (Battelle,  No.  110,  at 
16).  In  addition,  while  not  suggesting  a 
specific  amount,  GE  also  complained 
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that  the  economic  analysis  that  was 
reported  in  the  proposed  rule  did  not 
consider  maintenance  expenses.  (CE, 
No.  125,  at  34). 

In  the  proposed  rule,  DOE  assumed 
that  there  would  be  no  incremental 
maintenance  expenses  for  the 
refrigerator,  refrigerator-freezer,  and 
freezer  design  options  considered.  The 
Department  does  not  believe  that 
incremental  maintenance  expenses  are 
accurately  represented  by  simply  taking 
five  percent  of  the  incremental  price  as 
proposed  by  Battelle.  The  information 
presented  is  insufficient  to  justify 
including  such  expenses  as  proportional 
to  equipment  prices.  In  addition,  the 
Department  does  not  believe  that  the 
designs  under  consideration,  e.g.,  more 
efficient  compressors  and  improved 
gaskets,  would  be  sufficiently  different 
in  design  from  their  less  energy- 
conserving  counterparts  that  their 
estimated  reliability  should  be  lower. 
The  Department,  therefore,  continued  to 
assume  no  incremental  maintenance 
expenses  in  its  analysis  for  the  final 
rule. 

C.  Manufacturer  Analysis:  The 
comments  on  the  proposed  rule's 
analysis  of  impacts  on  refrigerator 
manufacturers  dealt  with  four  areas:  the 
markups  used  in  the  analysis; 
profitability  questions;  the  discount  rate 
from  the  manufacturers'  perspective; 
and,  the  "worst  case"  refrigerator 
sensitivity  scenario.  Each  of  these  are 
discussed,  below: 

Markup 

CEC  and  NRDC  argued  that  the 
constant  markup  assumption  in  the 
manufacturers'  impact  model  (LBL- 
MIM)  was  unrealistically  high,  and  they 
requested  documentation  of  its  origin. 
(CEC.  No.  108.  at  14-16;  and  NRDC.  No. 
81.  at  111-113). 

The  Department  notes  that  the 
Manufacturer  Analysis  uses  a 
manufacturer  markup,  which  varies  with 
the  product  class,  and  a  retail  markup 
which  is  constant.  To  arrive  at  the  retail 
price,  the  manufacturer's  cost  is 
multiplied  by  the  manufacturer  markup 
and  the  retail  markup. 

The  LBL-MIM  computes  a  set  of 
manufacturer  markups  based  on 
estimates  of  the  average  markup  and  the 
ratio  of  the  highest  to  the  lowest 
markup,  and  on  the  assumption  that 
markup  is  linearly  related  to  the  price  of 
the  appliance  class,  that  is,  the  greater 
the  price,  the  greater  the  markup  that  is 
contained  within  that  price.  These  three 
pieces  of  information  completely  define 
the  manufacturer  markup  for  each 
appliance  class. 

The  frrst  use  of  these  markups  is  to 
estimate  the  unit  variable  cost  in  the 


calibration,  or  present-day.  case.  This  is 
done  by  taking  the  retail  prices  for 
cahbration-case  appliance  models,  and 
dividing,  first,  by  a  constant  retail 
markup,  and  then  by  the  manufacturer 
markup  for  the  appropriate  class. 

The  central  economic  calculations  of 
the  LBL-MIM  (found  in  the  long-run 
module)  divides  the  cost  of  a  baseline 
(calibration)  unit  info  fixed  and  variable 
components.  It  is  assumed  that  fixed 
costs  cannot  be  marked  up.  but  that 
variable  costs  are.  From  this 
assumption,  a  markup  for  variable  cost 
is  computed;  this  markup  reproduces  the 
estimate  of  the  industry's  average  ROE. 
This  markup  is  then  applied  to  the  long- 
run  variable  cost  component  of  all  cost 
increases,  and  is  constant  over  ail 
design  options.  At  this  stage  of  the 
model,  classes  are  not  considered. 

The  manufacturer  analysis  is  based 
on  manufacturer  price,  which  is 
calculated  as  just  described.  In  addition, 
one  final  calculation  using  markups  is 
made  for  the  benefit  of  other  parts  of  the 
analysis.  That  is  the  calculation  of  retail 
prices  for  the  individual  classes.  This 
begins  with  the  manufacturing  price  in 
the  calibration  case,  and  adds  to  this  the 
change  in  long-run  variable  cost  times 
the  manufacturer  markup  for  the 
particular  class  under  consideration. 
(This  is  the  markup  described  above;  it 
varies  from  class  to  class.)  These  new 
prices  are  then  all  multiplied  by  a  factor 
(near  one  in  value)  which  is  designed  to 
ensure  that  the  average  price,  when 
computed  by  weighing  all  classes  by 
their  shipments,  is  the  same  as  the  price 
that  is  computed  by  the  long-run 
module,  and  is  used  in  the  LBL-^4IM 
analysis. 

The  comments  requested 
documentation  to  validate  these 
markups.  There  are  no  "real  market 
data"  on  markups  at  either  the 
manufacturer  or  retail  level,  since  these 
data  are  highly  confidential.  The 
manufacturer  markups  used  in  the 
analysis  were  developed  for  the 
proposed  rule  from  data  and  information 
collected  from  refrigerator 
manufacturers. 

The  retail  markup  is  an  average  retail 
markup  that  covers  a  range  of  actual 
markups  and  it  is  not  meant  to  represent 
any  one  type  of  retail  distribution 
channel.  NRDC  asserts  that  the  retail 
markup  will  decrease  rather  than  stay 
constant  as  standards  impose  a  higher 
Hrst  cost  of  refrigerators.  (NRDC,  No.  81, 
at  111).  However,  NRDC  does  not 
provide  any  data  to  support  its  claim  or 
to  show  how  much  the  markup  should 
decrease.  There  is  no  reason  to  believe 
that  retailers  wrill  not  mark  up  cost 
increases  induced  by  standards.  The 
Department  did  not  use  any  data  to 


arrive  at  the  constantness  of  the  retail 
markup  assumption,  because  no  data 
exist,  but  believes  that  assumpiion  is 
more  plausible  than  any  alternalive. 

Prontability 

The  questions  about  refngeralor 
manufacturers'  prontability  involved 
projections  about  profitability  in  the 
short-  and  long-run.  as  well  as  the 
projected  differences  m  forecasted 
profitability  under  five  standards  cases 

In  commenting  on  the  likely  short-run 
profitability  results,  Battelle  staled,  "the 
cost  increases  that  will  accompany  more 
stringent  standards  will  not  be  fully 
recovered  or  immediately  reflected  in 
higher  prices,  resulting  in  lower  profits 
and  returns  in  the  short  run."  (Battelle. 
No.  110,  at  22). 

In  response,  it  must  be  noted  that  if 
standards  lead  to  a  decrease  in 
shipments,  the  LBL-MIM  does  predict  a 
short-run  fall  in  profits.  LBL-MIM 
predicts,  however,  that  there  will  not  be 
a  decline  in  shipments  or  profits  in  the 
short  run  for  refrigerator  manufacturers. 
Nevertheless,  the  dynamic  process  of 
adapting  to  a  new  situation — the 
process  of  reaching  a  new  equilibrium  of 
demand  and  supply — is  difficult  to 
model.  It  is  difficult  to  predict  what 
production,  marketing,  and  pricing 
strategies  different  manufacturers  would 
choose  in  adapting  to  more  stringent 
standards,  and  it  is  possible  that  some 
manufacturers  would  make  choices  that 
would  result  in  lower  profits  in  the  short 
run  until  they  learn  how  to  operate  in 
the  new  environment. 

On  the  issue  of  long-run  profitability. 
Battelle  contends  that,  under  revised 
standards,  refrigerator  and  freezer 
shipments  will  decrease  rather  than 
increase  (as  the  Department  had 
projected  in  the  proposed  rule),  and, 
therefore,  profits  will  decrease.  In 
addition,  for  any  chance  for  profits  to 
increase,  shipments  would  need  to 
increase.  (Battelle,  No.  110,  at  22).  The 
Department  of  Justice  (DOJ)  also 
questions  the  conclusion  that  the 
proposed  refrigerator  standards  could 
increase  profits.  (DO),  No.  162,  at  4). 

The  Department  notes  that  for 
improved  profitability,  it  is  not 
necessary  for  shipments  to  increase 
under  revised  standards.  If  a 
manufacturer  sells  fewer  units  that  are 
higher  priced  or  that  have  higher  profit 
margins,  it  is  possible  that  profits  would 
increase. 

Battelle  does  state  that  "because  cost 
increases  cannot  be  passed  on, 
immediately  or  completely  in  this  price 
competitive  market,  profits  and  ROE 
(retum-on-equity)  caimot  increase." 
(Battelle,  No.  lia  at  22). 
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In  response,  the  Department  questions 
the  inevitabihty  of  this  result,  since 
Battelle  gives  no  data  to  support  the 
assertion  that  costs  caimot  be  passed  on 
completely,  nor  to  what  extent  they  can 
be  passed  on.  Observation  of  the 
marketplace  strongly  supports  the  view 
that  increases  in  variable  costs 
generally  are  passed  on,  often  with  a 
markup.  No  single  manufacturer  could 
independently  make  substantially  more 
efficient  machines  and  expect  an 
increase  in  his  profitabihty,  because  his 
product's  purchase  price  would  be 
higher  to  the  consumer  than  would  his 
competitor's  less-efficient  product. 
Because  of  that  manufacturer's  higher 
prices,  and  the  fact  that  the  average 
consumer  does  not  consider  life-cycle 
expenses,  that  manufacturer,  by  acting 
alone  to  produce  a  more  energy-efficient 
appliance,  would  likely  experience 
declines  in  profitability  and  ROE. 
However,  standards  are  likely  to  raise 
the  production  costs  of  major 
refrigerator  manufacturers  similarly, 
thereby  increasing  the  likelihood  that 
costs  can  be  passed  on  in  the  form  of 
higher  consumer  prices  for  refrigerators. 
Furthermore,  the  extent  to  which  costs 
are  passed  on  is  determined  by  the 
proportion  that  is  variable  as  opposed  to 
fixed,  as  discussed  under  markup  above. 

In  urging  support  for  standard  level  4, 
the  Oregon  Department  of  Energy  (ODE) 
contended  that  "level  4  results  in  a  more 
positive  economic  impact  on 
manufacturers  than  level  3."  (ODE,  No. 
83,  at  2). 

The  Department  notes  that  the  ODE 
did  not  describe  what  criteria  it  was 
using  for  "positive  economic  impact;" 
from  the  analytical  results  in  support  of 
the  proposed  rule,  however,  the 
Department  consistently  used  ROE  as 
the  norinal  measure  of  impact,  and  ROE 
was  reported  to  be  0.03  percentage  point 
lower  at  standard  level  4  than  at 
standard  level  3. 

Manufacturers'  discount  rate 

Battelle  asserts  that  "From  the 
manufacturers'  perspective,  use  of  a  7 
percent  real  discount  rate  is  also 
unsupportable"  for  a  manufacturer 
analysis.  (Battelle,  No.  110,  at  33). 
Battelle's  concern  appears  to  be  that  the 
correct  discount  rate  be  used  in 
estimating  the  economic  impacts  of 
energy  conservation  standards  on 
manufacturers. 

In  response,  the  Department  notes 
that  the  LBL-MIM  used  a  real  interest 
rate  of  six  percent  in  modeling  the 
interest  rate  paid  for  debt  incurred  by 
the  firm.  This  figure  was  reported  on 
pages  C-45  and  C-59  of  the  proposed 
rule's  Technical  Support  Document. 
Battelle  concurs  with  using  this  interest 


rate  for -this  part  of  a  manufacturer's 
operations.  (Battelle,  No.  110,  at  33). 

LBL-MIM  uses  the  firm's  weighted 
average  cost  of  capital  (WACC)  (which 
includes  both  retum-on-equity  and 
return  on  debt)  in  analyzing  the  impacts 
of  additional  investments  induced  by 
standards,  and  LBL-MIM  uses  a  WACC 
rate  of  12.1  percent  for  refrigerator 
manufacturers  (See  proposed  rule  TSD. 
p.  C-sg).  Battelle  uses  ROE  for  the 
manufacturers  discount  rate.  Although 
WACC  is  a  different  measure  from  ROE. 
the  rate  that  is  used  is  similar  to  what 
Battelle  suggests  the  analysis  should 
use:  "Based  on  our  knowledge  and 
experience,  an  industry  like  the 
refrigerator/freezer  industry  would 
likely  require  a  retum-on-equity 
between  10  and  20  percent,  though 
probably  in  the  mid  to  lower  half  of  this 
range (Battelle,  No.  110,  at  33). 

llius,  it  seems  that  Batt^Ie's 
disagreement  with  the  discount  rate 
used  in  the  Manufacturers  Analysis  is  a 
result  of  misunderstanding  what 
numbers  are  used  in  what  portions  of 
LBL-MIM. 

Sensitivity  Analysis 

The  NRDC  commented  that  the 
refrigerator  sensitivity  analysis  that  was 
used  in  a  "worst  case"  scenario,  which 
consisted  of  a  low  consumer  operating 
expense  elasticity,  was  implausible  and 
should  not  be  used.  (NRDC,  No.  81,  at 
113-117). 

In  response,  the  Department  notes 
that  the  NRDC  correctly  states  that  if 
the  operating  cost  elasticity  is  zero, 
"consumers  pay  no  attention  whatever 
to  operating  costs,"  but  then  incorrectly 
concludes  that  "market  forces  will  never 
save  a  single  kilowatt-hour  of  energy 
consumption  in  refrigerators,  but  instead 
that  standards  will  be  and  have  been 
responsible  for  100  percent  of  the 
efficiency  improvement  that  can  ever 
take  place."  (NRDC.  No.  81,  at  113-114). 
In  fact,  increased  efficiency  is  often  the 
by-product  of  technological  change 
driven  by  very  different  market  forces. 
DOE  does  not  believe  that  all  scenarios 
are  possible.  This  one  is  offered  as  a 
way  of  providing  a  firm  bound  on  the 
estimated  values.  The  Department 
agrees  with  NRDC  that  a  zero  operating 
cost  elisticity  is  highly  improbable,  but 
lacks  the  data  to  estimate  that 
probability. 

NRDC  also  states  that  even  if 
consumers  are  totally  unresponsive  to 
savings  in  operating  costs,  there  will  still 
be  an  operating  cost  elasticity,  because 
consumers  are  saving  money  on 
operating  expenses,  and  thus  will  buy 
more  refrigerators.  This  is  referred  to  as 
the  "income  effect,"  which,  tlie 
Department  beUeves,  wc  Id  be  small  in 


this  case  because:  (1)  The  operating  cost 
savings  in  any  one  year  are  extremely 
small  relative  to  a>consumer's  income; 
and,  (2)  the  consumer  is  not  restricted  to 
buying  appliances  with  the  money 
saved — he  or  she  can  spend  it  in  any 
way  desired. 

Regarding  the  industry  price  elasticity, 
the  Department  agrees  with  NRDC's 
analysis  that  the  data  showing  a  price 
elasticity  of  —1  are  improbable.  "That 
price  elasticity  was  used,  however,  only 
in  the  sensitivity  analysis.  Sensitivity 
analyses  are  meant  to  help  set  upper 
and  lower  botmds  on  the  results  of  an 
analysis,  and  as  such  are  supposed  to  be 
unlikely.  Thus,  the  Department  believes 
that  its  choices  of  industry  price 
elasticity  and  operating  cost  elasticity 
for  the  sensitivity  analysis  are  good 
choices. 

2.  Comments  on  Small  Furnace  Analysis 

A.  Engineering  Analysis 

The  engineering  comments  related  to 
the  energy  use  of  an  induced  draft  fan, 
the  space  required  for  induced  draft  fans 
in  narrow  units,  low  maintenance  costs, 
and  low  installation  costs.  Each  of  these 
will  be  addressed. 

Energy  Use 

Lone  Star  Gas  (LSC)  correctly  states 
that  DOE  did  not  include  the  cost  of 
electricity  to  operate  the  induced  draft 
fan  motor  in  a  78  percent  AFUE  small 
gas  furnace.  (LSG,  No.  130,  at  9). 

The  Department  has  not  included 
electrical  consumption  in  the 
determination  of  AFUE  for  any  gas  or  oil 
furnaces.  However,  as  furnaces  have 
become  more  sophisticated  with  items 
such  as  induced  draft  fans,  to  include 
electricity  consumption  in  the 
determination  of  AFUE  has  become  a 
growing  concern.  While  the  AFUE 
calculation  for  small  gas  furnaces  does 
not  include  any  fan  energy  consumption, 
the  Department  did  include,  in  the 
analysis  for  the  final  rule,  an  operating 
cost  for  a  SOW  electric  power  demand 
for  the  induced  draft  fan  in  the  78 
percent  AFUE  small  gas  furnace. 

Size 

Energen  and  Alabama  Gas 
Corporation  (E&AGC)  state  that  induced 
draft  fan  designs  are  currently  not 
available  in  the  narrow  sizes  (10.5"- 
12.25")  that  are  often  used  in  multifamily 
housing.  (E&AGC  No.  82.  at  4). 

Presently  designed  induced  draft  units 
may  not  fit  some  of  the  narrowest 
spaces  now  being  used.  DOE  believes 
that  there  are  no  technical  reasons, 
however,  to  preclude  the  design  of 
narrower  induced  draft  fen  units.  It  is 
difficult  for  DOE  to  predict  exactly  what 
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new  models  will  look  like  but  the 
Department  does  not  believe  that  the 
compact,  narrow  furnace  market  will  be 
abandoned.  Additionally,  some  of  the 
relatively  new  gas  units  that  combine 
water  and  space  heating  in  one  unit  may 
be  appropriate  where  compactness  is 
required. 

Maintenance  Costs 

LSG  and  Southern  Gas  Association 
(SGA]  state  that  DOE  maintenance  costs 
are  too  low  and  that  DOE  should  include 
the  cost  of  replacing  a  circuit  board 
which,  they  claim,  is  likely  to  fail  during 
the  life  of  a  small  gas  furnace.  (LSG,  No. 
130,  at  7;  and  SGA.  No.  51.  at  6). 

DOE  does  not  consider  the  control 
electronics  for  the  induced  draft  unit  to 
be  basically  any  more  complex  than  for 
the  IID  design  required  for  the  71 
percent  AFUE  furnace.  There  are  only 
simple  controls  such  as  thermostats, 
sensors  and  switches  to  test  for  air  flow. 
The  Department  does  not  expect  any 
increased  circuit  board  maintenance 
costs  for  the  induced  draft  furnace 
relative  to  the  71  percent  AFUE  design 
and.  therefore,  the  maintenace  costs 
have  not  been  changed. 

Installation  Costs 

A  number  of  gas  supply  companies 
stated  that  increased  installation  costs 
would  result  from  the  replacement  of  old 
furnaces  with  78  percent  AFUE  induced 
draft  furnaces,  because  of  venting 
modifications  to  accommodate 
atmospheric  gas  water  beaters.  LSG 
estimated  an  increase  of  $6O-$150.  (LSG, 
No.  30.  at  6).  SGA  estimated  an  increase 
of  $0-$400  with  an  average  of  $175. 
(SGA,  No.  51,  at  5^.  Florida  Natural  Gas 
Association  (FNG)  estimated  an 
increase  of  $200.  (FNG,  No.  115.  at  3). 
AGA  projected  an  unspecified  increased 
cost.  (AGA,  No.  128.  at  13). 

Common  venting  of  induced  draft  gas 
furnaces  and  atmospheric  water  heaters 
is  a  complex  issue.  Building  codes  vary 
throughout  the  nation  and  most 
localities  may  require  some 
modifications  to  common  venting 
systems,  including  prohibiting  them. 
Such  modifications  would  be  expected 
to  cause  some  increase  in  installation 
cost.  The  costs  would  fall  most  heavily 
on  replacement  furnaces  in  multifamily 
buildings,  since  changes*  from  current 
venting  practices  can  be  accounted  for 
in  designs  for  new  construction  and 
single  family  units,  where  venting  can 
often  be  done  directly  through  the 
sidewall.  DOE  does  not  have  any  data 
that  provides  an  estimate  of  how 
frequently  additional  installation  costs 
would  be  incurred.  To  account  for  these 
increased  costs,  the  final  rule  included  a 
$200  estimated  extra  installation  cost  for 


all  replacement  furnaces  in  multifamily 
units. 

B.  Consumer  Analysis 

There  were  comments  on  many 
consumer  issues  dealing  with  small  gas 
furnaces.  These  included  end-use 
specific  gas  prices,  conversion  expenses, 
fuel-switching,  oversizing  factors, 
rebound  effects,  maintenance  expenses, 
heat  pump  shipments,  fan  energy 
consumption,  calculations  of  AFUE,  and 
the  furnace-water  heating  fuel  linkage. 
Each  of  these  will  be  addressed. 

End-Use  Gas  Price 

Enserch  Corporation  (Enserch) 
commented  that  for  the  Department  to 
employ  end-use  specific  electricity 
prices  for  the  analysis  of  those 
appliances  that  consume  electricity,  and 
not  to  employ  end-use  specific  natural 
gas  prices  for  the  small  furnace  analysis 
is  both  "illogical  and  erroneous." 
(Enserch,  No.  51,  at  8). 

In  response,  the  Department  notes 
that  while  it  agrees  in  principle  with 
using  end-use  specific  energy  prices  for 
natural  gas  in  the  small  furnace 
analysis,  neither  the  Energy  Information 
Administration,  nor  the  AGA  (in  its 
Home  Househeating  Survey)  collects 
direct  information  on  natural  gas  prices 
by  end-use  consumption. 

The  Department  does  not  believe, 
therefore,  that  the  price  of  natural  gas 
that  is  utilized  by  small  gas  furnaces  can 
be  determined  from  any  existing  data 
base.  Therefore,  DOE  continued  to 
assume  that  the  price  of  natural  gas  for 
small  gas  furnaces  was  the  average 
residential  price  of  natural  gas. 

Shift  to  Electric  Resistance  Heating 

The  Act  required  that  the  Department 
analyze  the  extent  to  which  the  prices 
associated  with  conservation  standards 
on  small  gas  furnaces  could  cause 
consumers  to  switch  from  natural  gas  to 
electric  resistance  heat.  In  the  analysis 
for  the  proposed  rule,  the  Department 
did  not  account  for  any  additional 
consumer  expense  in  undertaking  such  a 
switch.  This  assumption  was  criticized 
by  the  Edison  Electric  Institute  (EEI)  and 
by  the  American  Electric  Power  System 
and  Southern  Company  (AEPSSC).  (EEI. 
No.  127,  at  6-7;  and  AEPSSC.  No.  136,  at 
10).  EEI  stated  that  this  expense  would 
not  be  insignificant.  According  to  the 
1988  edition  of  "Means  Electrical  Cost 
Data,"  EEI  reported  that  to  upgrade  a  . 
home  with  electrical  service  capacity  of 
60  amperes  to  200  amperes  would  cost 
the  consumer  $860.  Even  to  upgrade  to 
150  ampere  service,  EEI  reported,  would 
cost  the  consumer  $715.  (EEI,  No.  127.  at 
6). 


In  response,  the  Department  included, 
in  the  LBL-REM  modeling  runs  for  this 
final  rule,  expenses  that  could  be 
involved  in  the  replacement  market  to 
convert  from  gas  heat  to  electric  heat. 

A  number  of  comments  were  received 
concerning  the  Department's  belief  that 
a  78  percent  AFUE  standard  on  small 
gas  furnaces  would  not  result  in  a 
significant  shift  to  electric  resistance 
heating.  The  Department  proposed  this 
conclusion  as  a  result  of  its  estimation 
of  expected  market  shares  from  LBL- 
REM.  In  Table  5.20  of  the  proposed 
rule's  Technical  Support  Document,  the 
Department  had  estimated  that  a  78 
percent  AFUE  standard  or  small  gas 
furnaces  would  not  lead  to  a  shift  to 
electric  resistance  heat.  The  analysis 
projects  that  standards  would  lead  to  an 
increase  in  small  gas  furnace  shipments, 
compared  to  the  base  case,  over  the 
1992-2015  time  period.  This  increase 
was  expected  to  come  at  the  expense  of 
larger  gas  furnaces  and  electric  heat 
pumps.  A  similar  shift  is  found  in  this 
final  rule. 

The  small  gas  furnace  methodology  is 
based  on  historical  data  on  space 
heating  choices  in  new  homes  from 
1976-79.  In  addition,  the  method 
effectively  assumes  that  the  elasticities 
are  a  function  of  climate,  energy  prices, 
and  other  variables,  and  are  not 
constant. 

As  a  result,  the  Department  is 
confident  in  its  analysis  of  market 
shares. 

Nevertheless,  numerous  comments 
suggested  that  a  78  percent  AFUE 
standard  on  small  gas  furnace  would 
lead  to  initial  price  increases,  the  result 
of  which  would  be  a  significant  shift  to 
electric  resistance  heat,  especially  in 
new  construction  where,  it  is  argued, 
builders,  who  are  concerned  primarily 
with  the  initial  purchase  price,  make  the 
purchase  decision.  Among  those 
presenting  these  conclusions  were 
Southern  Gas  Company  (SGC)  (SGC. 
No.  51.  at  3  and  9);  Atlantic  Gas  Light 
Company  (AGLC)  (AGLC.  No.  70.  at  1): 
Mobile  Gas  Service  Company  (MGSC) 
(MGSC.  No.  72.  at  2);  Hope  Gas.  Inc. 
(HGI,  No.  112.  at  2);  Florida  Natural  Gas 
Association  (FNGA)  (FNGA.  No.  115,  at 
3);  Laclede  Gas  Company  (LGC)  (LGC, 
No.  121.  at  2-5);  AGA  (AGA.  No.  128,  at 
6  and  12);  Southern  California  Gas 
Company  (SCGC.  No.  134.  at  2  and  6): 
and  ENTEX  and  Arkansas  Louisiana 
Gas  (ENTEX)  (ENTEX,  No.  161,  at  3). 

A  number  of  comments,  on  the  other 
hand,  supported  the  Department's 
conclusion  that  a  78  percent  AFUE 
standard  on  small  gas  furnaces  would 
not  result  in  a  significant  shift  from 
natural  gas  to  electric  resistance  heat. 
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Bard  Manufacturing  Company  (Bard) 
and  GAMA  concluded  that  a  78  percent 
AFUE  small  furnace  standard  should  not 
result  in  a  loss  of  market  share  by  gas 
utilities  because:  (1)  The  price 
differential  between  a  71  percent  AFUE 
and  a  78  percent  AFUE  furnace  in 
today's  marketplace  would  not  apply  in 
1992  when  NAECA  standards  go  into 
effect:  (2)  the  cost  to  upgrade  older 
homes  to  the  200  amp  service  needed  for 
electric  heating  makes  it  unlikely  that 
gas  furnaces  would  lose  market  share  to 
electric  resistance  heating  in 
replacement  markets;  (3)  in  the  new 
construction  market  in  the  South,  gas 
furnaces  compete  against  heat  pumps, 
not  against  electric  resistance  heating; 
and,  (4)  in  new  construction,  the  cost  of 
venting  a  78  percent  .AFUE  fan-assisted 
combustion  system  gas  furnace  through 
the  wall  is,  in  most  cases,  less  than  the 
cost  of  venting  a  71  percent  AFUE 
atmospheric  combustion  gas  furnace, 
which  would  require  construction  of  a 
chimney  for  venting.  (Bard,  No.  90,  at  1- 
2;  and  GAMA,  No.  129,  at  3-6). 

Market  Share 

In  response  to  conunents  received, 
DOE  revised  several  assumptions  that 
have  an  impact  on  the  market  shares  of 
gas  furnaces,  including:  Energy  price 
projections,  maintenance  costs  of 
efficient  gas  furnaces,  conversion  costs 
from  gas  to  electric  heat  and  retrofit 
costs  for  replacing  small  gas  furnaces. 
These  changes  are  repwrted  in  the 
Technical  Support  Document. 

GAMA  data  indicate  that  40  percent 
of  1985  shipments  of  all  gas  warm  air 
central  furnaces  were  at  or  above  71 
percent  AFUE,  and  that  61  percent  of 
small  gas  furnaces  sold  in  1985  were  at 
or  above  71  percent  AFUE.  (1985  is  the 
most  recent  year  for  which  data  on 
small  gas  furnace  shipments  are 
available).  In  1986.  52  percent  of  all  gas 
furnaces  shipped  were  at  or  above  71 
percent  AFUE.  DOE  believes  that  the 
more  efficient  furnaces  are  being  bought 
both  for  replacement  and  for  use  in  new 
housing.  AGA  data  show  increasing 
market  shares  for  gas  heating,  and  a 
substantial  number  of  conversions  from 
electric  heat  to  gas  heat.  (AGA.  No.  128, 
Attachment  1.  at  4  and  11).  In  light  of  the 
current  market  for  gas  furnaces,  DOE 
does  not  believe  that  purchasers, 
including  builders,  are  sensitive  only  to 
equipment  costs.  Therefore.  DOE  has 
modeled  the  market  decisions  based 
upon  observed  market  behavior.  See 
Technical  Support  Document,  Appendix 
B. 

Fuel  Switdiing 

In  a  related  comment.  ENTEX  charged 
that  the  Department  had  not  adequately 


addressed  fuel-switching  because  LBL- 
REM  "does  not  emulate  the  marketplace 
for  furnaces  in  new  residential 
construction,  where  builders  decide  on 
which  type  of  heating  equipment  is 
installed,  and  are  extremely  sensitive  to 
the  initial  cost  of  the  equipment." 
(ENTEX.  No.  161.  at  3). 

As  described  in  the  proposed  rule, 
LBL-REM  had  been  modified  for  the 
purpose  of  analyzing  small  gas  furnaces, 
to  take  account  of  the  sensitivity  to 
initial  equipment  cost  and  other 
sensitivities  that  have  been  reflected  in 
actual  market  purchases  in  new  homes. 
In  addition,  LBL-REM  models  the 
sensitivity  to  first  cost  as  a  function  of 
climate,  with  purchasers  in  milder 
climates  more  sensitive  to  first  cost 
(relative  to  operating  cost)  than 
purchasers  in  more  severe  cUmates.  This 
information  was  reported  on  pages  B-10 
and  B-11  of  the  proposed  rule's 
Technical  Support  Document.  These 
modiHcations  were  maintained  in  the 
analysis  for  this  final  rule. 

Oversizing  Factor 

In  the  analysis  of  small  gas  furnaces, 
the  Department  assumed  &at  furnaces 
would  be  oversized  for  the  expected 
heating  loads  by  a  factor  of  2.3.  This 
assumption  was  derived  from  AGA  data 
for  existing  furnaces. 

Several  comments  suggested  that, 
with  the  trend  toward  less  oversizing, 
the  Department  was  using  an  unrealistic 
assumption  about  the  future,  wherein,  it 
is  argued,  smaller  equipment,  more 
suited  to  actual  heating  loads,  will  be 
installed.  These  comments  contend, 
therefore,  that  by  using  an 
unrealistically  high  oversizing  factor,  the 
Department  has  underestimated  the  size 
of  the  future  market  for  small  gas 
furnaces.  (LGC,  No.  121,  at  4;  EEI.  No. 
127,  at  8;  and  NRDC,  No.  81,  at  92). 

In  response,  the  Department  analyzed 
a  small  gas  furnace  sensitivity  case  with 
an  oversizing  factor  of  1.3.  This  resulted 
in  much  higher  shipments  and  a 
correspondingly  hijgher  net  present 
value.  In  addition,  the  impacts  of 
standards  remained  small.  See 
Technical  Support  Document,  Tables 
5.28  and  5.31. 

Rebound  Effect 

In  the  analysis  for  the  proposed  rule, 
the  Department  assumed  that 
purchasers  of  more  efficient  furnaces, 
with  a  78  percent  AFUE  standard,  could 
utilize  them  more  intensively  than 
expected,  and  thereby  reduce  the  energy 
savings  below  what  the  engineering 
estimates  would  otherwise  project  This 
so-called  "rebound  effect"  was  assumed 
to  be  30  percent  so  that  only  70  percent 
of  the  engineering  estimates  of  expected 


savings  would  actually  be  expected  to 
result 

This  estimate  of  a  30  percent  rebound 
effect  was  criticized  in  several 
comments,  which  argued  that  the 
rebound  should  be  lower,  and  perhaps 
equal  to  zero.  (AEPSSC,  No.  136.  at  13; 
EEI,  No.  127.  at  9;  NRDC,  No.  81.  at  93; 
and  NYSEO,  No.  156,  at  2  and  28-30). 

In  response,  in  a  sensitivity  analysis 
for  the  final  rule,  the  Department 
removed  the  rebound  effect  with  respect 
to  operating  expense  for  all  small 
heating  systems.  Usage  behavior, 
however,  was  still  assumed  to  be  a 
function  of  income. 

Setting  the  usage  elasticity  witb 
respect  to  operating  cost  at  zero  was 
expected  to  increase  the  energy  savings 
attributed  to  standards.  Since  the 
rebound  effect  was  eliminated  for  all 
small  heating  systems,  the  impacts  were 
observed  among  other  fuels,  as  well  as 
natural  gas. 

Other  Issues 

EEI  commented  that  in  the  proposed 
rule,  the  Department  underestimated 
heat  pump  shipments.  (EEI,  No.  127,  at 
9). 

In  the  final  rule,  the  Department 
revised  the  heat  pumps  shipments  to 
agree  with  reported  shipments  from 
1980-1987.  These  results  are  presented 
in  the  Technical  Support  Document.  See 
Technical  Support  Document,  Table 
5.18. 

Lastly,  LGC  commented  that  since  the 
choice  of  space  heating  fuel  usually 
determines  the  choice  of  water  heating, 
the  relevant  comparison  is  not  between 
a  small  gas  furnace  and  electric 
resistance  heat  but  rather,  it  is  between 
a  small  gas  fiunace  with  a  gas  water 
heater  and  electric  resistance  heat  with 
an  electric  water  heater.  (LGC  No.  121. 
at  5). 

While  the  Department  agrees  that 
water  heatiitg  fuel  choice  is  usually 
linked  to  space  heating  fuel  in  new 
construction,  LBL-REM  treats  these  end- 
uses  separately.  The  model  cannot 
.  handle  these  two  appliance  choices 
jointly,  but  by  modeling  the  results  for 
small  furnaces  vis  a  vis  electric  heat  the 
Department  believes  that  water  heater 
sales  are  not  an  issue  that  affects  the 
analysis. 

C.  Manufacturer  Analysis 

There  were  three  areas  of  the 
manufacturer  analysis  for  the  proposed 
rule  that  drew  comments.  Comments 
were  submitted  dealing  with  the  markup 
and  prices  that  were  used,  the  pricing 
and  production  of  71  percent  AFUE 
furnaces  after  1992,  and  the  impacts  of 
standards  on  gas  furnace  manufacturers. 
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Markup 

The  Energen  Corporation  (Energen) 
asserted  that  the  manufacturer  analysis 
"was  based  on  manufacturing  cost 
estimates  instead  of  actual  contractor 
pricing,"  and  it  did  not  take  into  account 
that  higher  efficiency  furnaces  receive 
higher  markups.  (Energen,  No.  82,  at  5- 

6). 

In  response,  the  Department  notes 
that  the  manufacturer  analysis  takes 
into  account,  in  a  limited  way.  the  fact 
that  higher  efficiency  furnaces  receive 
higher  markups.  Small  gas  furnaces  of  90 
percent  AFUE,  and  higher,  receive  a 
manufacturer  markup  of  1.3,  while  lower 
efficiency  furnaces  receive  a  markup  of 
1.15.  These  markups  are  based  on  data 
gathered  from  contractors  by  DOE  for 
the  proposed  rule.  All  large  furnaces 
receive  a  markup  of  1.3.  After  1992, 
furnaces  with  lower  than  80  percent 
AFUE  rating  will  be  the  least  efficient 
furnaces  on  the  market,  and  thus  will 
receive  the  lowest  manufacturer 
markup.  Most  comments  that  provided 
data  used  current  price  and  markup 
lists,  but  manufacturers  testified  that 
their  costs,  markups,  and  pricing  will 
change  when  the  Act's  standards  go  into 
effect.  (Rheem,  No.  67,  at  2;  and  GAMA, 
No.  129,  at  3-4). 

With  regard  to  the  analysis 
considering  only  "manufacturing  cost 
estimates  instead  of  actual  contractor 
pricing."  the  Department  has  learned 
through  discussions  with  contractors 
that  "actual  contractor  pricing"  is  highly 
variable,  and  that  the  Department's 
estimates  of  price  differences  are  fairly 
reasonable. 

The  Department  had  estimated  that 
the  current  price  difference  between  a 
71  percent  AFUE  small  gas  furnace  and 
a  78  percent  AFUE  one  to  be  $137. 
Several  gas  utilities,  e.g..  Enserch  (No. 
51).  Energen  (#82),  Laclede  (No.  121). 
and  PSCNC  (No.  144).  criticized  that 
price  difference  as  being  too  low.  The 
submissions  of  those  companies  had 
price  differences  ranging  from  $200 
(Laclede)  to  $467  (PSCNC). 

On  the  other  hand,  one  gas  furnace 
manufacturer,  Carrier-Corporation 
(Carrier),  supported  the  Department's 
estimate  of  the  current  price  difference 
between  a  71  percent  AFUE  and  78 
percent  AFUE  furnace: 

We  believe  that  the  DOE  estimate  of  $87 
(sic)  installed  cost  differential  between 
atmospheric  and  induced  draft  furnaces  of 
less  than  45,000  BTU/H  is  reasonable. 
Carrier's  estimate  of  installed  cost 
differential  is  approximately  $100.  In  no  event 
would  we  expect  the  differential  to  exceed 
$150.  (Carrier.  No.  143,  at  1). 

While  the  Department  does  not  doubt 


that  the  price  differences  submitted  by 
the  gas  utilities  have  occurred.  Carrier's 
support  of  DOE'S  estimate  of  the  price 
difference  between  a  71  percent  AFUE 
and  78  percent  AFUE  small  furnace 
gives  the  Department  confidence  that  its 
estimate  is  reasonable.  In  all  likelihood 
there  is  a  range  of  price  differentials.  In 
addition,  because  Carrier  is  a 
manufacturer  of  these  appliances,  the 
Department  believes  that  its  numbers 
are  representative.  Furthermore,  gas 
furnace  manufacturers  stated  in  their 
comments  that  the  price  difference 
between  78  percent  and  71  percent 
furnaces  would  certainly  decrease  in 
1992  when  NAECA  standards  go  into 
effect.  (Rheem,  No.  67.  at  2;  Snyder 
General  Corporation  (Snyder),  No.  73,  at 
3;  and  GAMA.  No.  129,  at  2^). 

The  proposed  rule  had  indicated  that 
using  current  prices  of  those  furnaces 
would  overstate  the  retail  price 
difference  that  would  prevail  after 
standards  on  larger  gas  furnaces  went 
into  effect  1992  because: 

(1)  Seventy-one  percent  AFUE 
furnaces  would  become  more  expensive 
in  1992  because  they  no  longer  would  be 
the  standard  type  of  furnace,  but  instead 
would  be  a  specialty  product  which 
would  be  produced  in  short  production 
runs  about  twice  a  year,  or  be  purchased 
from  another  manufacturer  (thus 
incurring  an  extra  level  of  markup). 

(2)  Seventy-eight  percent  AFUE 
furnaces  will  become  less  expensive  in 
1992  because  they  will  be  produced  in 
even  larger  quantities  then. 

(3)  Severity-eight  percent  AFUE 
furnaces  will  become  less  expensive 
under  a  78  percent  standard  because 
they  will  then  be  the  "bottom  of  the 
line"  furnace  and  receive  the  lowest 
markup,  whereas  they  now  receive  a 
higher  markup. 

Impact  on  Manufacturers 

Last,  SCGC  questions  the 
Department's  conclusion  that  a  78 
percent  AFUE  minimum  energy 
conservation  standard  on  small  gas 
furnaces  would  have  a  minimum  impact 
on  manufacturers.  (SCGC,  No.  134,  at  4). 

In  response,  the  Department  notes 
that  SCGC  has  reservations  about  the 
assertion  that  manufacturers  will  be 
better  off  manufacturing  like  products, 
i.e.,  after  1992  all  furnaces  would  be  78 
percent  AFUE  or  more,  and  that  the 
overall  impact  is  a  high  return  on 
investment. 

However,  SCGC's  assertion  is  in  error. 
First,  the  proposed  rule  does  not 
conclude  that  the  overall  impact  of  gas 
furnace  standards  is  a  high  return  on 


investment  for  manufacturers.  In  fact, 
LBL-MIM  estimates  that  standards  will 
cause  a  decrease  in  ROE  of  less  than 
0.01  percent.  Second,  the  SCGC  doubts 
that  manufacturers  can  manufacture 
high  efficiency  furnaces  and  be  better 
off,  and  then  rebuts  its  own  statement 
by  citing  Lennox  as  a  company  that 
produces  high-efficiency  furnaces  and 
does  well.  In  addition,  manufacturers 
have  stated  that  they  are  better  off  not 
having  to  maintain  a  separate 
production  line  for  lower-efficiency 
small  gas  furnaces.  (Rheem,  No.  67,  at  2: 
and  GAMA,  No.  129.  at  2-4).  Last,  no  gas 
furnace  manufacturer  has  commented 
on  the  estimate  that  standards  will  have 
a  minimum  impact  on  such 
manufacturers. 

As  a  result,  the  Department  continues 
to  believe  that  a  78  percent  AFUE 
standard  on  small  gas  furnaces  will 
have  a  minimum  impact  on 
manufacturers. 

3.  Utility  Analysis 

SCGC  commented  that  the  utility 
analysis  should  have  included  estimates 
of  the  lost  revenues  to  gas  utilities  that 
would  result  from  a  78  percent  AFUE 
small  gas  furnace  standard.  (SCGC,  No. 
134.  at  5). 

In  response  the  Department  notes  that 
a  separate  analysis  of  impacts  on  the 
gas  utilities  was  not  performed.  The 
Department  notes  that  an  electric  utility 
impacts  analysis  was  performed  to 
address  significant  economic  impacts 
from  appliance  efficiency  standards, 
based  on  calculations  specific  to  the 
electric  utility  industry.  The  utility 
analysis  also  provides  inputs  to  the 
environmental  analysis. 

Furthermore,  the  Act  requires  that  the 
Department  examine  any  possible  shift 
to  electric  resistance  heating.  This  is 
accomplished  through  the  LBL-REM. 

The  electric  utility  analysis  was 
originally  undertaken  because:  (1)  The 
expected  economic  impacts  of  standards 
on  electric  utilities  were  expected  to  be 
large;  (2)  it  was  important  to  estimate 
the  peak  demand  and  capacity  savings 
from  any  standards,  since  electricity 
cannot  be  stored.  In  addition,  power 
plant  capacity  has  been  increasing  in 
cost,  and  has  been  more  difficult  to  site 
and  build  in  recent  years;  and  (3)  the 
environmental  impact  analysis  required 
information  about  which  generating 
plants  would  be  curtailed  in  response  to 
the  changes  in  load  brought  about  by 
any  standards. 

The  Department's  "utility  analysis  did 
not  include  gas  utilities  because:  (1)  The 
expected  economic  impacts  of  small  gas 
furnace  standards  on  gas  utilities  are 
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small  on  a  national  scale:  (2)  natural  gas 
can  be  stored,  so  capacity  savings,  fixed 
costs,  and  the  consequent  potential 
revenue  losses  are  not  as  large  a 
problem  for  gas  utilities  as  for  electric 
ones.  Gas  utilities  typically  have  20-40 
percent  of  their  costs  attributable  to 
fixed  costs,  while  electric  utilities 
typically  have  upwards  of  50  percent  of 
their  costs  attributable  to  fixed  costs.  In 
addition,  the  costs  of  laying  natural  gas 
transmission  and  distribution  pipelines, 
which  represent  the  major  share  of  the 
fixed  costs  in  the  natural  gas  industry, 
have  not  been  increasing  substantially 
over  time  (unlike  power  plant  capital 
costs);  and,  (3)  the  environmental 
analysis  calculates  these  impacts 
directly  from  the  amount  of  natural  gas 
consumed,  without  the  need  for  an 
intervening  utility  analysis. 


IV.  Product  Spedfic  Discussion 

a.  Refrigerators 

1.  Efficiency  Levels  Analyzed 

DOE  examined  a  range  of  standard 
levels,  including  the  1990  NAECA 
standards.  As  discussed  above,  the 
impacts  of  any  revised  standards  were 
compared  to  the  1990  NAECA 
standards;  therefore,  the  impacts  of  the 
base  case  are  generally  not  presented 
because  they  are  calculated  to  be  zero. 

Table  4-1  presents  the  efficiency 
levels,  other  than  the  base  case,  selected 
for  analysis  for  1993.  Alternate  levels 
were  selected  to  generate  a  range  of 
impacts  for  analysis.  Initially,  the  levels 
were  selected  for  the  class  of  top-mount, 
automatic  defrost  refrigerator-freezer 
without  through-the-door  ice  service. 
Level  5  corresponds  to  the  highest 


efficiency  level  considered  in  the 
engineering  analysis.  This  is  the 
maximum  technologically  feasible  level. 
It  was  felt  that  manufacturers  can 
assemble  appliances  at  this  efficiency. 
Level  4  generally  corresponds  to  the 
minimum  hfe-cycle  cost  point.  Levels  1 
through  3  correspond  to  efficiencies 
lower  than  that  of  level  4.  Each  level 
was  analyzed  discretely  in  the 
engineering  analysis.  Standard  levels  for 
each  of  the  other  classes  of  refrigerators 
were  based  on  the  combination  of 
design  options  for  the  top-mount, 
automatic  defrost  refrigerator-freezer 
without  through-the-door  ice  service. 
The  top-mount  automatic  defrost 
refrigerator-freezer  was  used  as  the 
analytical  model  for  the  analysis 
because  that  class  represents  nearly  73 
percent  of  new  refrigerator  and 
refrigerator-freezer  sales. 


Table  4.1. —Alternative  Efficiency  Levels  for  1993  Refrigerators.  Refrigerator-Freezers  and  Freezers 

[Energy  Consumption  KWti/Yr.l 


Product  class 


RefrigeralOfS  and  refrigeratof-freezers  witti  manual  defrost .. 

Refngeratof-freezef— partial  automatic  defrost 

RetrigeralOf-treezers— automatic  ttefrost  with: 

Top-moonted  freezer  without  through-the-door  ice 
service.'. 

Side-mounted  freezer  wittxxjt  through-the-door  ice 
service. 

BottofTWTHXjnted  treezw  without  through-the-door  ice 
service. 

Top-mounted  freezer  with  through-ttie-door  ice  service.. 

Side-mounted  freezer  with  through-the-door  ice  service. 
Upright  freezers  with: 

Manual  defrost 

Automate  defrost „ 

Chest  freezers  and  all  other  freezers 

'  Including  all  refrigerators  with  automatic  defrost. 
AV  =  Total  adjusted  volume,  expressed  in  Ft.  3. 


Level  analyzed 


105-(-25.2xAV 
423-H1.9XAV 

391-H8.9XAV 

574-(-15.0xAV 

397-t-ie.0xAV 

431-f20.8xAV 
594 -t- 20.6  XAV 

286-1-13.1  xAV 
449-H9.0XAV 
140-H4.2XAV 


104-K23.9XAV 
420-t-11.2xAV 

376-1-17.1  xAV 

539-1-1 3.7  xAV 

371 -H  16.3  xAV 

414-H8.8XAV 
571-H8.0XAV 

276-H2.5XAV 
425-(-17.6xAV 
139-1-1 3.8  xAV 


98-t-19.9xAV 
398-f10.4xAV 

355-1- 16.0  xAV 

501-H1.8XAV 

364-^14.2xAV 

391 -1-1 7.6  xAV 
527-(-16.3xAV 

264-1-1 0.3  xAV 
391 -1-1 4.9  xAV 
124-I-12.0XAV 


70-I-14.7XAV 
383-1-7.1  xAV 

329-Hl.exAV 

444-t-8.8xAV 

290-t-12.7xAV 

363 -1-1 3.0  xAV 
408-H4.7xAV 

211-I-7.8XAV 
322-1- 10.7  xAV 
85-1- 7.3  xAV 


70-t-14.7xAV 
383-t-7.1xAV 

290.f10.4xAV 

377-f7.5xAV 

248-f10.9xAV 

310+11.0xAV 
347-H2.5>AV 

211-»-7.8/AV 

311-f10.3xAV 

85-f7.3xAV 


2.  Payback  Period 

Table  4-2  presents  the  payback  period 
for  the  efficiency  levels  analyzed  for  the 
most  prevalent  size  (20.8  cubic  foot 
adjusted  volume)  automatic  defrost 
refrigerator-freezer.  As  noted  earlier, 
under  "Selection  of  Candidate  Standard 
Levels,"  paybacks  are  calculated  for  the 
1993  time  period  which  includes  the 
assumption  that  CFC-11  and  -12  are 
available. 

For  most  classes,  standard  level  3 
corresponds  to  the  most  stringent  energy 
conservation  standard  level  at  which 
the  additional  expense  of  purchasing  a 
product  at  this  efficiency  level  will  be 
less  than  three  times  the  value  of  the 
energy  savings  that  the  consumer  will 
receive  during  the  first  year.  The 
payback  period  for  refrigerators  that 
meet  standard  level  1  efficiency  ranges 
from  a  low  of  0.10  year  for  a  manual 


defrost  refrigerator  to  a  high  of  1.62  chest  freezer.  See  Technical  Support 

years  for  a  partial  automatic  defrost  Document  Tables  6.3  and  6.4. 

refrigerator-freezer;  the  payback  period 

for  refrigerators  that  meet  standard  level      Table   4.2.— Payback   Period   (Years) 

2  efficiency  ranges  from  a  low  of  0.90  Top  Mount  Auto  Defrost  Refriger- 

year  for  a  side  by  side  automatic  defrost         ator-Freezer,    Without    Through- 

refrigerator-freezer  with  through-the-  The-Door  Features 

door  service  to  a  high  of  1.73  years  for  a 

partial  automatic  defrost  refrigerator-  [Adjusted  Voiun>e=20.8  Cu.  Ft.) 

freezer;  at  standard  level  3,  the 

paybacks  range  from  a  low  of  1.27  years 

for  an  upright,  manual  defrost  freezer  to 

a  high  of  3.65  years  for  a  manual  defrost 

refrigerator;  the  payback  period  for  units 

that  meet  level  4  efficiency  ranges  from 

3.24  years  for  a  partial  automatic  defrost 

refrigerator-freezer  to  7.91  years  for  a 

manual  defrost  chest  freezer,  and,  the  The  Department  has  also  calculated 

standard  level  5  paybacks  range  from  paybacks  for  the  later  time  period  when, 

allow  of  3.24  years  for  a  partial  it  is  assumed,  CFC-11  and  -12  will  not 

automatic  defrost  refrigerator-freezer  to       be  available  for  refrigerator  production. 

a  high  of  7.91  years  for  a  manual  defrost      These  paybacks  are  reported  in  Tables 


Standard  level 

PaytMck  period 

1 

3 1!!!!!!ZZ!!!ZZZ!ZZZZ 

4 

5 „ 

0.76 
1.40 
2.48 
5.99 
693 
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6.24  and  6.2S  of  the  Technical  Support 
Document. 

3.  Significance  of  Energy  Savings 

To  estimate  the  base  case  energy 
savings  by  the  year  2015,  the  weighted 
average  energy  consumption  of  new 
refrigerators  sold  in  the  absence  of 
revised  standards  is  compared  to  1990 
when  the  legislated  standards  become 
effective.  When  revised  energy 
conservation  standards  are  imposed,  the 
LBL-REM  projects  that  over  the  period 
1993-2015,  the  following  savings  would 
be  attributable  to  the  increased 
standards: 

Level  1 — 2.4  Quads 

Level  2 — 3.7  Quads 

Level  3 — 5.2  Quads 

Level  4 — 8.6  Quads 

Level  5—10.8  Quads 
[See  Technical  Support  Document, 
Table  5.8) 

On  the  basis  of  the  above,  DOE  believes 
that  each  of  the  increased  standard 
levels  considered  for  refrigerators  would 
result  in  a  significant  conservation  of 
energy. 

4.  Economic  Justification 

A.  Economic  Impact  on 
Manufacturers  and  Consumers.  The  per 
unit  increased  cost  to  manufacturers  to 
meet  the  level  5  efficiency  ranges  from 
$65.30  for  a  25.3  cubic  foot  AV  upright 
automatic  defrost  freezer  to  $141,25  for  a 
31.9  cubic  foot  AV  automatic  defrost 
refrigerator-freezer  with  side  freezer  and 
through-the-door  services.  The  cost  for 
the  most  prevalent  class  of  product 
(automatic-defrost  refrigerator-freezer 
with  top-mounted  freezer)  would 
increase  $129.65.  For  level  4  efficiency, 
the  per  unit  increased  cost  to 
manufacturers  to  meet  that  efficiency 
ranges  from  $47.30  for  a  22.5  cubic  foot 
chest  freezer  to  $75.25  for  a  31.9  cubic 
foot  automatic  defrost  refrigerator- 
freezer  with  side  freezer  and  through- 
the-door  services.  The  cost  for  the  most 
prevalent  class  of  product  (automatic- 
defrost  refrigerator-freezer  with  top- 
mounted  freezer)  would  increase  S63.65. 
The  per  unit  increased  cost  to 
manufacturers  to  meet  the  level  3 
efficiency  ranges  from  $25.20  to  $50.85. 
while  level  2  cost  increases  range  from 
$8.10  to  $20.25.  For  level  1.  the  cost 
increases  are  from  $3.60  to  $7.30.  See 
Technical  Support  Document.  Tables 
3.14-3.23. 

In  the  base  case,  the  LBL-^IM. 
projects  manufacturers'  long-run  ROE  to 
be  9.73  percent  for  refrigerators  and 
refrigerator-freezers  and  8.60  percent  for 
freezers.  At  level  5,  the  LBL-MIM 
predicts  that  a  prototypical  refrigerator 
and  refrigerator-freezer  manufacturer 
would  have  a  gain  in  its  ROE  to  13.20 


percent  a  gain  of  3S.7  percent  The 

projected  ROE's  at  levels  3  and  4, 
respectively,  would  be  to  10.27  percent, 
a  gain  of  5.5  percent  and  to  11.85 
percent,  a  gain  of  21,8  percent.  At  levels 
1  and  2,  the  refirigerator  and  refrigerator- 
freezer  manufacturers'  ROE  are 
expected  to  improve  respectively,  to  9.95 
percent  (an  improvement  of  2.3  percent) 
and  to  10.24  percent  (an  improvement  of 
5.2  percent).  For  freezer  manufacturers, 
the  ROE  is  expected  to  improve  to  8.97 
percent  (an  improvement  of  4.3  percent) 
and  to  6.96  peicent  (an  increase  of  4.2 
percent)  for  levels  1  and  2,  respectively. 
See  Technical  Support  Document 
Tables  7.9  and  7.ia 

The  Department's  characterization  of 
the  prototypical  manufacturer  in  the 
base  case  assumes  that  manufacturers' 
typical  refrigerator,  refrigerator-freezer 
and  freezer  designs  are  based  on  the 
combination  of  options  presented  in  the 
Engineering  Analysis.  As  discussed 
above,  DOE  revised  the  base  case  based 
on  the  comments  received.  However, 
manufacturers  that  use  a  different 
combination  of  design  options  to  comply 
with  the  1990  NAECA  standard,  may 
have  a  different  financial  position  than 
the  prototypical  manufacturer  in  the 
LBL-MIM. 

The  sensitivity  analysis  indicates  the 
refrigerator,  refrigerator-freezer  and 
freezer  industry  is  sensitive  to  price  and 
operating  expense  elasticities.  For 
example,  the  high  price  and  low 
operating  cost  scenario  indicates  that 
the  effects  of  standards  would  be  to 
decrease  ROE  for  refrigerator, 
refrigerator-freezer  manufacturers  by 
nearly  3.3  percent  and  10.7  percent  for 
freezer  manufacturers,  in  the  base  case. 
See  Technical  Document,  Tables  7.17 
and  7.18. 

For  consumers,  standard  level  5  would 
cause  price  increases  that  would  range 
from  a  low  of  $151.20  for  an  automatic 
defrost  upright  freezer,  to  a  high  of 
$353.14  for  an  automatic  defrost  side- 
by-side  refrigerator-freezer  with 
through-the-door  services.  TTie  price 
would  increase  for  the  most  prevalent 
class  of  product  (automatic-defrost 
refrigerator-freezer  with  top-mounted 
freezer)  by  $172.34.  The  corresponding 
range  of  price  increases  at  standard 
level  4  would  be  a  low  of  $98.00  for  a 
chest  freezer  and  a  high  of  $189.12  for  an 
automatic  defrost,  side-by-side 
refrigerator-fe-eezer.  The  price  for  the 
most  prevalent  class  of  product  would 
increase  $134.48.  The  price  increase  to 
consumers  at  standard  level  3  ranges 
from  $59.23  to  $16.99,  while  level  2  price 
increases  range  from  $19JX)  to  $46.38. 
For  level  1.  the  price  increases  range 
from  $8.40  to  $1  IZ.10.  See  Technical 
Support  Document  Tables  3.31-3.40. 


B.  Life  Cycle  Cost  and  Net  Present 
Value.  The  L(X)  analysis  indicates  that 
for  each  possible  standard  level,  the 
increase  in  purchase  price  would  be 
offset  by  savings  in  operating  expenses. 
Standard  level  4  generally  corresponds 
to  the  minimum  for  each  of  the  life-cycle 
cost  curves.  See  Technical  Support 
Document  Figures  3.13-3.22.  This 
indicates  that  the  standard  level  would 
not  cause  any  economic  burden  on  the 
average  consumer.  DOE  examined  the 
effect  of  different  discount  rates,  5,  7 
and  10  percent  on  the  LCC  curves  and 
generally  found  little  impact 

The  LBL-REM  employs  national 
av^raxe  energy  prices  and  usage  rates. 
The  appropriateness  of  this  approach 
depends  on  the  relationship  between 
energy  prices  and  consumer  choice  of 
efficiency  levels  and  the  relationship 
between  consumers'  expected  usage  and 
choice  of  energy  efficiency  level. 

The  NPV  analysis  indicates  that  if  a 
standard  were  adopted  at  level  5,  there 
would  be  an  NPV  of  $9.3  billion  from 
energy  savings  over  the  period  1993- 
2015.  At  level  4,  the  corresponding  NPV 
would  be  $11.8  billion;  at  level  3,  $9.1 
billion;  at  level  2,  ^.7  billion;  and,  at 
level  1,  the  corresponding  NPV  would  be 
$6.0  billion.  See  Technical  Support 
Document,  Table  5.14. 

C.  Energy  Savings.  As  discussed 
above,  DOE  concludes  that  standards, 
at  each  candidate  standard  level,  would 
result  in  a  significant  saving  of  energy. 

D.  Lessening  of  Utility  or  Performance 
of  Products.  As  indicated  above,  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  fte  existing  utility  or 
performance  or  refrigerators. 

One  of  the  design  options,  increased 
foam  thickness  on  the  refrigerator  walls, 
could  serve  to  reduce  interior  volume 
slightly.  It  has  been  argued  that  if 
manufactiu^rs  used  this  design  option  to 
achieve  a  level  of  refrigerator  energy- 
efficiency,  the  impact  on  consumers 
could  be  some  small  loss  of  utility.  DOE, 
however,  does  not  believe  that  the  small 
reduction  in  interior  volume  that  may  be 
caused  by  this  standard  will  cause  any 
utility  losses  among  consumers. 
Furthermore,  the  Department  notes  that 
manufacturers  need  not  use  this  design 
option,  as  they  would  be  free  to  use 
other  energy-conserving  design  options, 
e.g..  dual  compressors,  to  achieve  a 
standard  level  even  if  that  level  had 
been  based  on  thicker  sidewalls  in  the 
analysis. 

E.  Impact  of  Lessening  of  Competition. 
In  accordance  with  the  requirements  of 
the  Act.  the  Department  of  Justice  (DOJ) 
evaluated  the  impacts  on  competition  of 
the  proposed  rule.  Based  on  its  analysis 
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and  review  of  the  proposed  rule,  DOJ 
concluded  that  the  proposed  standards 
(levels  1-3)  would  not  lessen 
competition  in  the  refrigerator, 
refrigerator-freezers  and  freezer 
markets.  See  DOJ,  No.  162. 

DOJ  states  that  for  standards  to  affect 
competition  adversely,  standards- 
induced  cost  increases  would  have  to  be 
sufficiently  severe  and  asymmetrical 
that  they  would  force  from  the  market 
one  or  more  significant  competitors.  In 
addition,  levels  of  concentration  would 
have  to  rise  substantially  because  of 
such  exits.  Also  other  market  conditions 
would  have  to  be  conducive  to 
oligopolistic  pricing  or  price  fixing.  DOJ 
concludes,  based  on  available  evidence, 
that  such  a  lessening  of  competition 
would  not  likely  occur  if  DOE  adopts 
any  of  the  proposed  standards  for 
refrigerators,  refrigerator-freezers  and 
freezers.  DOJ  did  not  examine  the  more 
efficient  standard  levels  4  and  5.  Also, 
DOJ  rejects  the  Department's  assertion, 
in  the  proposed  rule,  that  the  proposed 
standards  will  increase  profits.  As 
discussed  above,  one  reason  LBL-MIM 
predicted  an  increase  in  ROE  and 
profitability,  was  the  LBL-REM's 
forecast  of  increased  refrigerator, 
refrigerator-freezer,  and  freezer  sales. 
This  had  been  changed  in  the  LBL-REM 
in  the  analysis  for  the  final  rule. 

The  Department  notes,  further,  that 
the  changes  to  the  analysis  that  were 
done  for  the  final  rule  should  not  a^ect 
the  conclusions  derived  from  the  DOJ 
review  on  the  proposed  rule. 

Therefore,  based  upon  its  review  of 
the  DOJ  analysis,  DOE  concludes  that 
standard  levels  1,  2  and  3  would  not 
adversely  affect  competition.  However, 
the  Department  believes  that  standard 
levels  4  and  5.  which  would  require  the 
use  of  evacuated  panels,  could  affect 
competition.  No  U.S.  manufacturer  has 
manufactured  refrigerators  with 
evacuated  panels  on  a  high  volume 
basis.  GE  manufactured  a  limited 
number,  1,000  units,  by  hand,  and 
subsequently  discontinued  the  unit.  The 
Department  believes  that  the 
technological  problems  that  exist  in 
mass  producing  evacuated  pane! 
refrigerators  are  such  that  it  is  likely 
that  major  manufacturers  would 
consider  leaving  the  market.  This 
industry  has  experienced  numerous 
mergers. 

DOE  believes  that  one  likely  result  of 
standards  at  level  5  could  be  to  increase 
the  rate  of  industry  consolidation  by 
merger  of  two  significant  competitors, 
which  could  result  in  a  substantially 
larger  firm.  DOE  believes  that  standards 
at  level  5  could  lessen  competition  by 
increasing  levels  of  concentration.  The 
Department  further  believes  that 


standards  at  level  4,  which  involves 
efficiencies  attained  with  evacuated 
panels,  could  lead  to  some  firms  leaving 
the  industry,  because  of  an  inability  to 
produce  or  purchase  sufficient  numbers 
of  panels. 

F.  Need  of  the  Nation  to  Save  Energy. 
Refrigerators  use  electricity  as  their 
energy  source.  Nearly  seven  percent  of 
the  nation's  total  electricity  (which 
required  source  energy  of  29.5  Quads  in 
1988)  powers  refrigerators,  and  nearly  13 
percent  of  that  seven  percent  would  be 
saved  by  standards  for  this  product  at 
level  3,  while  21  percent  of  that  seven 
percent  would  be  saved  at  level  4,  and 
over  26  percent  of  that  amount  would  be 
saved  at  level  5.  Levels  1  and  2  would 
save  6  and  9  percent  respectively.  In 
addition,  decreasing  future  electricity 
demand  as  a  result  of  standards  will 
decrease  air  pollution.  The  greatest 
decreases  in  air  pollution  will  occur  for 
sulfur  oxides  (listed  in  equivalent  weight 
of  sulfur  dioxide,  or  SO2).  For  standard 
level  5,  in  the  year  2010,  the  estimated 
SOj  reduction  would  be  256,933  tons. 
This  reduction  represents  1.5  percent  of 
the  United  States  SO*  emissions  that  are 
expected  to  be  emitted  by  power  plants 
in  that  year. 

Standard  level  5  would  also  result  in  a 
decrease  in  nitrogen  dioxide  (NO») 
emissions  for  the  year  2010,  of  173,715 
tons.  This  decrease  represents  1.7 
percent  of  the  total  NOi  emissions 
expected  to  be  emitted  by  power  plants 
in  that  year. 

Another  consequence  of  the  standards 
will  be  the  reduction  of  carbon  dioxide 
(COs)  emissions.  Fossil  fuel  burning  is 
believed  to  elevate  COj  concentrations 
in  the  atmosphere,  which  is  believed  to 
trap  heat  from  the  sun  that  has  been 
absorbed  by  the  Earth  and  would 
normally  be  re-radiated.  Although  there 
is  substantial  scientific  uncertainty 
concerning  the  magnitude  and  timing  of 
this  effect,  this  "greenhouse  effect"  is 
thought  to  raise  the  mean  global 
temperature.  Standard  level  5  is 
estimated  to  reduce  United  States  CO2 
emissions  by  about  0.88  percent  for  the 
year  2010. 

In  2010,  standard  level  4  is  expected 
to  reduce  SO2,  NOt  and  CO2  emissions 
by  1.2, 1.35,  and  0.7  percent, 
respectively.  Standard  level  3  reductions 
are  expected  to  be  0.72,  0.81,  and  0.42 
percent  for  SO»,  NOi  and  COj, 
respectively  in  2010. 

Standard  levels  2  and  1  would  reduce 
SOi  power  plant  emissions  by  0.51  and 
0.33  percent,  respectively.  NO2  power 
plant  emissions  would  be  reduced  by 
0.58  and  0.38  percent  for  standard  levels 
2  and  1,  respectively  in  2010;  CO2 
emissions  at  standard  levels  2  and  1 


would  be  0.3  and  0.19  percent 
respectively  of  the  total  U.S.  amount. 

C.  Other  Factors. 

Refrigerators  typically  use  CFCs-11 
and  -12.  Both  of  these  refrigerants  are 
subject  to  an  EPA  rulemaking  that 
places  restrictions  on  the  manufacture  of 
certain  CFCs.  Furthermore,  based  on 
comments  in  this  rulemaking,  DOE 
believes  that  these  CFCs  would  not  be 
available  after  the  year  2000,  either  as  a 
result  of  amendments  to  the  Montreal 
Protocol,  further  EPA  restrictions  or 
marketplace  forces.  DuPont,  for 
example,  announced  that  if  intends  to 
phase  out  production  of  these  CFCs  by 
2000. 

The  use  of  CFCs  in  the  manufacture  of 
refrigerators  currently  accounts  for 
approximately  two  percent  of  the 
restricted  CFCs.  The  50  percent 
reduction  in  CFC  manufacture 
prescribed  by  EPA,  will  likely  result  in 
the  use  of  CFCs  in  refrigerators  to 
exceed  five  percent  of  U.S.  consumption. 
This  increase  in  the  percentage  of  CFC 
consumption  accounted  for  by 
refrigerators  would  be  a  result  of  the 
CFC  production  restriction  along  with 
increased  CFC  use  to  meet  the  legislated 
1990  standards,  and  increased  sale  of 
these  products.  Presently,  DOE  is 
unaware  of  any  currently  available 
alternatives  to  CFC-11  or  CFC-12  that 
have  been  demonstrated  as  acceptable 
replacements  to  the  affected  CFCs. 
However,  as  discussed  above,  likely 
alternatives  have  been  identified.  Based 
upon  the  conunents  on  the  proposed 
rule,  DOE  assumed  that  suitable 
alternatives  will  be  developed:  however, 
the  schedule  by  which  these  alternatives 
will  become  available  in  sufficient 
quantities  is  unknown  at  this  time.  As 
discussed  above,  DOE's  engineering 
analysis  is  based  on  alternatives,  and 
DOE  has  assumed  that  these 
alternatives  will  be  adopted  by 
refrigerator  manufacturers  by  1996. 

5.  Conclusion 

Section  325(1)(2)(A)  of  the  Act 
specifies  that  the  Department  must 
consider,  for  amended  standards,  those 
standards  that  "achieve  the  maximum 
improvement  in  energy  efficiency  which 
the  Secretary  determines  is 
technologically  feasible  and 
economically  justified."  Accordingly,  the 
Department  first  considered  the  "max 
tech"  level  of  efficiency,  i.e.,  standard 
level  5,  for  amended  refrigerator 
standards. 

Of  the  standard  levels  analyzed,  level 
5  saved  the  most  energy  (10.8  quads 
more  than  the  base  case).  In  addition,  it 
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had  the  lai:ge«t  positive  impact  on  the 
environment. 

Two  of  the  three  technologies  needed 
to  meet  this  standard  level,  adaptive 
defrost  and  dual  compressors,  are 
available  now  in  some  refrigerators; 
however,  the  third  item,  evacuated 
panels,  is  not  currently  available  on  a 
mass  produced  basis.  While  some 
refrigerators  with  hand-built  evacuated 
panels  have  been  produced  for  sale,  the 
Department  does  not  believe  that 
evacuated  panels  can  be  mass  produced 
by  the  effective  date  of  this  standard, 
especially  considering  the  need  for 
additional  capacity  to  manufacture 
fumed  and  precipitated  silica,  as 
previously  discussed  in  the  Engineering 
Analysis. 

Furthermore,  the  cost  of  these  three 
technologies  is  high,  producing  a 
relatively  large  increase  in  purchase 
price.  While  the  life-cycle  cost  of  Level  5 
is  lower  than  that  of  the  base  case,  the 
purchase  price  pushes  the  payback  to 
6.9  years,  and.  by  being  beyond  the 
minimum  life-cycle  cost  point,  would 
preclude  consumers  from  buying  models 
with  the  lowest  life-cycle  coat.  The 
impact  on  manufacturers  is  expected  to 
be  positive,  producing  the  highest  long- 
ran  increase  in  net  income  and  retum- 
on-equity  of  all  the  standard  levels 
analyzed.  However,  these  results  are 
based  on  the  assumption  that  sufficient 
quantities  of  the  necessary  technologies 
will  be  available  in  1993,  and  as  noted 
above,  ttie  Department  is  doubtful  that 
one  of  those  technologies,  evacuated 
panels,  will  be  available  in  sufficient 
quantities  by  then.  In  addition,  the 
Department  also  believes  that  the 
required  use  of  evacuated  panels  could 
cause  a  lessening  of  competition. 
Overall,  the  Department  finds  the 
burdens,  especially  the  technological 
uncertainties  of  level  5,  to  exceed  the 
benefits,  and.  therefore,  rejects  level  5. 

Standard  level  4,  also  based  on 
evacuated  panels,  saves  the  second 
greatest  amount  of  energy,  an  estimated 
6.7  Quads,  and  has  the  second  most 
positive  impact  on  the  environment. 
However,  the  above  discussion  on 
evacuated  panels  also  applies  to  level  4. 
While  the  purchase  price  is  less  than 
that  of  level  5,  and  while  life-cycle  cost 
is  the  lowest  of  any  level  analyzed,  level 
4  still  produces  a  payback  of  6.0  years. 
The  impact  on  manufacturers  is 
estimated  to  produce  the  second  highest 
long-run  increase  in  net  income  and 
retum-on-equity  of  the  standard  levels 
analyzed.  Overall  the  Department  finds 
the  burdens  of  level  4,  especially  the 
technological  uncertainties,  to  exceed 
the  benefits,  and,  therefore,  rejects  level 
4,  too. 


Energy  efficiencies  approaching  those 
of  level  4  could  be  achieved  by  a 
reordering  of  the  design  options,  e.g.,  by 
substituting  dual  compressors  and 
adaptive  defrost  for  evacuated  panels. 
As  noted  above,  however,  design 
options  were  added  on  the  basis  of 
increasing  time  for  payback,  and  dual 
compressors  and  adaptive  defrost  were 
added  last  because  of  their  relatively 
long  paybacks.  Therefore,  while  a 
combination  of  the  design  options  in 
standard  level  3  with  dual  compressors 
and  adaptive  defrost  designs  could 
produce  energy  savings  and 
environmental  benefits  approaching 
those  of  level  4,  such  a  combination  of 
designs  would  also  probably  have  much 
higher  consumer  burdens  than  level  4,  in 
the  form  of  higher  prices  and  longer 
paybacks.  This  would  result  because 
dual  compressors  and  adaptive  defrost 
have  a  higher  initial  price  than 
evacuated  panels,  and  produce  similar 
energy  savings.  On  balance,  then,  the 
Department  finds  that  the  burdens  of 
this  version  of  level  4  also  exceed  the 
benefits,  and.  therefore,  rejects  all 
combinations  of  level  4. 

The  next  most  energy-conserving 
standard  level  is  standard  level  3.  After 
carefully  considering  all  parts  of  the 
analysis,  the  Department  is  amending 
the  NAECA-imposed  1990  standard  for 
refrigerators  with  standard  level  3  for 
refrigerators.  The  Department  concludes 
that  level  3  standards  for  refrigerators 
save  a  significant  amount  of  energy,  are 
technically  feasible,  and  are 
economically  justified. 

As  discussed  above,  there  would  be 
significant  energy  savings  at  this  level  of 
efficiency.  During  the  period  1993-2015, 
these  savings  are  calculated  to  be  5.2 
Quads  of  primary  electricity  compared 
to  the  base  case.  Such  savings  would 
total  nearly  13  percent  of  base  case 
electricity  use.  In  addition,  the 
standards  will  have  a  positive  impact  on 
the  environment  by  reducing  the 
emissions  of  COi,  SOt.  and  Nd  by  an 
estimated  .42.  .72,  and  .81  percent, 
respectively,  by  the  year  2010. 

The  technologies  that  are  necessary  to 
meet  this  standard  are  presently 
available.  This  standard  level  may 
initially  involve  the  use  of  additional 
amounts  of  ozone-depleting  CFCs; 
however,  these  additional  amounts  will 
come  at  the  expense  of  other  products 
that  presently  use  the  restricted  CFCs. 
The  amoimts  needed  for  refrigeration 
manufacturing  are  relatively  small  and 
t'he  Department  beheves  they  will  be 
available,  albeit  at  a  higher  price. 

The  Department  finds  the  level  to  be 
economically  justified.  The  standard 
level  meets  the  rebuttable  presumption 


test  for  economic  jostification  by  having 
a  payback  of  2.5  years.  Furthermore,  the 
standard  level  substantially  reduces 
consumer  life-cyde  costs  and  only 
moderately  increases  initial  price. 
Additionally,  the  standard  is  also 
expected  to  have  a  positive  impact  on 
manufacturers  by  producing  long-run 
increases  in  their  net  income  and  retum- 
on-equity  of  21.8  and  S.4  percent, 
respectively. 

b.  Small  Gas  Furnaces 

1.  Efficiency  Levels  Analyzed. 

Table  4-3  presents  the  efficiency 
levels  selected  for  analysis  for  1992. 
These  levels  are  the  same  as  those 
analyzed  in  the  proposed  rule.  Level  3 
corresponds  to  the  highest  efficiency 
level  provided  for  in  the  Act  while 
levels  1  and  2  correspond  to  efficiencies 
lower  than  level  3,  with  level  1  being  the 
lowest  level  provided  for  in  the  Act.  The 
engineering  analysis  considered  design 
options  that  would  result  in  furnace 
efficiencies  as  great  as  92  percent  AFUE. 
As  discussed  in  the  proposed  rule,  more 
efficient 

TABti  4-3 — Standard  Levels 
Analyzed  for  Small  Gas  Furnaces 


Standard  level 

AFUE  (Percent) 

1 

2 
3 

71 
74 
7» 

designs  were  not  considered  for 
potential  standards,  but  rather  were 
used  as  input  to  the  LfiL-R£M  in  order 
that  the  energy  forecasting  analysis 
would  have  a  complete  set  of  data  upon 
which  to  make  projections. 

2.  Payback  Period 

Table  4.4  presents  the  payback  period 
for  the  efficiency  levels  analyzed.  The 
payback  period  for  units  that  meet  level 
1  efficiency  ranges  from  3.01  years  for  a 
warm  air  indoor  gas  furnace  to  3.21 
years  for  a  warm  air  outdoor  gas 
furnace.  Tlie  payback  period  for  imits 
that  meet  level  3  efficiency  ranges  from 
5.78  to  6.58  years.  See  Tedinical  Support 
Document,  Table  6.8. 

Table  4.4.— Payback  Periods  (Years) 
OF  Design  Options  for  Gas  Fur- 
naces (Less  than  45,000  Btu/hr.) 


Standard  level 

Wamiiir 
outrtnof 

1 

2 

3i>1 
4.15 

a2i 

4.66 
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Table  4.4.— Payback  Periods  (Years) 
OF  DEStGN  Options  for  Gas  Fur- 
naces (Less  than  45,000  Btu/hr.)— 
Continued 


PaytMCk  periods 

Standard  level 

Warm  air  indoor 

Warm  air 
outdoor 

3 

5.78 

S50 

3.  Significance  of  Energy  Savings 

By  the  year  2015,  the  weighted 
average  energy  efficiency  of  new  small ' 
gas  furnaces  sold  in  the  absence  of 
standards  is  projected  to  be  79.9  percent 
AFUE.  Standards,  at  standard  levels  1 
and  3,  are  expected  to  increase  the 
average  shipment  weighted  efficiency  of 
small  gas  furnaces  to  between  81J}  and 
83.4  percent  AFUE.  respectively.  See 
Technical  Support  Document,  Table 
5.16.  However,  the  aggregate  annual 


energy  consumption  of  small  gas 
furnaces  is  projected  to  increase 
slightly.  This  is  due  to  the  increase  in 
the  market  for  small  gas  furnaces  which 
comes  at  the  expense  of  larger  gas 
furnaces,  heat  pumps,  and  central 
electric  furnaces.  See  Technical  Support 
Document,  Table  5.18.  When  energy 
conservation  standards  are  imposed  on 
small  gas  furnaces,  the  LBL-REM 
projects  that,  over  the  period  1992-2015. 
the  following  changes  in  energy 
consumption  would  occiv: 


Table  4.5.— Cumulative  Residential  Energy  Consumptkjn  of  Gas  and  Electricity  for  Space  Heating,  1992-2015 

(QUADRILLfON  BTU,  PRIMARY) 


Gas  heating  systorm: 

Small  gas  lunaces 

All  gas  heatng 

Electric  heatinQ  systems: 
Central  eiecinc  furnaces- 

Electric  heal  pumps „._ 

Electnc  baseboard  heal_. 

All  etecinc  heating 

Total  gas  and  eiectnc 


Source;  Te<tm»cal  Support  Document,  Tatite  5.18. 


1.05 
S17 

30.4 
14.9 
14.2 
50.5 
151.2 


Stsndvtf  IovbI 


1.06 
917 

30.3 
14S 
14.2 
59.3 
151.0 


1.06 
91.6 

30.3 
14.8 
14.2 
59.3 
1S0.9 


109 
91.6 

30J 
14.8 
14.2 
59l3 
150.9 


As  Table  4.5  shows,  standard  level  1 
would  lead  to  an  increase  in  small  gas 
furnace  energy  consumption  of  .01 
Quadrillion  Btu  (Quads),  but  would 
result  in  a  net  energy  savings  of  .02 
Quads.  At  standard  levels  2  and  3.  the 
net  energy  savings  would  total  .03 
Quads. 

The  Department  finds  these  net 
energy  savings  to  be  significant. 

4.  Economic  Justification 

A.  Economic  Impact  on 
Manufacturers  and  Consumers.  The  per 
unit  increased  cost  to  manufacturers  to 
meet  the  level  3  efficiency  ranges  from 
$64  for  an  indoor  gas  furnace  to  $88  for 
an  outdoor  gas  furnace.  The  per  unit 
increased  manufacturer  cost  to  meet 
levels  1  and  2  are  $21  and  $96, 
respectively,  for  an  indoor  unit;  for  an 
outdoor  unit,  the  per  unit  cost  increases 
are  $25  and  $97  for.levels  1  and  2, 
respectively.  See  Technical  Support 
Document,  Tables  3.24  and  3.25. 

At  standard  level  3  of  efficiency,  the 
price  to  the  consumer  increases  $217  for 
indoor  gas  furnaces  and  $247.90  for 
outdoor  gas  furnaces.  The  per  unit 
increased  consumer  price  at  levels  1  and 
2  are  $77.91  and  $206.39,  respectively, 
for  an  indoor  unit;  for  an  outdoor  unit, 
the  per  unit  price  increases  are  $84.83 
and  $226.94  for  levels  1  and  2, 
respectively.  See  Technical  Support 
Document.  Tables  3^1  and  3.42. 


The  LBL-REM  results  indicate  that 
standards  at  level  3  will  result  in  nearly 
a  four  percent  improvement  in  average 
shipment  weighted  efficiency  when 
compared  to  standard  level  1.  This 
would  result  in  a  $178  drop  in  hfe-cycle 
costs  for  an  indoor,  warm  air,  small  gas 
furnace:  for  an  outdoor  one,  the  LOG 
savings  would  be  $154.. 

In  the  L£L-MIM  results  for  small  gas 
furnaces,  it  was  found  that  standards 
would  cause  manufacturers  to  lose  even 
more  money  on  these  furnaces  than  they 
are  projected  to  lose  in  the  base  or  no- 
standards  case.  In  the  base  case, 
manufacturers'  ROE  are  expected  to  be 
—  2i)2  percent  for  small  furnaces, 
compared  to  an  ROE  of  a  —2.13  percent 
under  standard  level  3  and  — 2i)3 
percent  under  standard  level  1.  See 
Technical  Support  Document.  Table 
7.1a 

Small  gas  furnaces  tend  to  have  very 
low  profit  margins  and  thus  they 
contribute  little  or  nothing  to  a  gas 
furnace  manufacturer's  profitability. 
DOE  believes  this  is  because  of 
marketing  considerations,  in  that 
manufacturers  find  it  important  for 
marketing  piuposes  to  carry  a  complete 
line  of  furnace  capacities.  Thus, 
manufacturers  tend  to  carry  small  gas 
furnaces  in  their  product  lines,  although 
many  of  these  firms  carry  only  one  or 
two  models. 

IBhAJOaJi  projects  that  a  standard  of 
either  71.  74,  or  78  percent  AFUE  for 


small  gas  furnaces  would  result  in  lower 
net  income  and  ROE  than  would  occur 
in  the  absence  of  standards. 

The  LBL-MIM  predicts  at  level  3  that 
a  prototypical  furnace  manufacturer 
would  experience  a  .001  percent 
decrease  in  ROE.  See  Technical  Suppwrt 
Document  Table  7.23.  The  sensitivity 
analysis,  however,  indicates  the  gas 
furnace  industry  results  are  sensitive  to 
consumer  price  elasticities  and  unit 
variable  cost  increases.  For  example, 
the  sensitivity  analysis  indicates  that 
the  effects  of  standards  could  be  to 
decrease  retum-on-equity  for  small  gas 
furnace  manufacturers  by  nearly  1.2 
percent  or  to  raise  it  by  nearly  the  same 
amount.  However,  there  is  only  a  one 
percent  chance  of  either  of  these 
sensitivity  results  occurring. 

B.  Life  Cycle  Cost  and  Net  Present 
Value.  The  LCC  analysis  indicates  that 
at  each  possible  standard  level,  the 
increase  in  purchase  price  would  be 
offset  by  savings  in  operating  expenses. 
See  Technical  Support  Document,  Table 
6.7.  Also,  of  the  three  candidate 
standard  levels,  level  3  had  the  lowest 
consumer  life-cycle  cost.  The  decreasing 
life-cycle-costs  indicate  that  the 
standard  level  would  have  the  greatest 
benefit  to  consumers. 

The  NPV  analysis  indicates  that  if  a 
standard  were  adopted  at  level  3,  there 
would  be  a  net  present  value  of  $21 
million  to  consumers.  At  levels  1  and  2, 
the  respective  NPV's  would  be  $13 
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million  and  $16  million.  See  Technical 
Support  Document,  Table  5.23. 

C.  Energy  Savings.  As  indicated 
above,  standards  will  result  in  an 
increase  of  gas  consumption  for  small 
gas  furnaces,  but.  also,  in  an  overall 
savings  of  natural  gas.  If.  however,  the 
marketplace  continues  to  demand 
changes  in  efficiency  at  the  same  rate  as 
historically,  the  LBL-REM  projects  that 
there  would  be  no  savings  from 
standards  over  the  1992-2015  period. 
This  result  occurs  because  in  the  base 
case,  the  efficiency,  or  SWEF,  of  all  new 
small  gas  furnaces  is  projected  to  exceed 
the  78  percent  AFUE  standard  by  the 
time  it  would  come  into  effect.  See 
Technical  Support  Document,  Table  5.30, 
Reference  10. 

D.  Lessening  of  Utility  or  Performance 
of  Products.  As  indicated  above,  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  existing  utility  or 
performance  of  small  gas  furnaces.  In 
addition,  DOE  believes  that  none  of  the 
design  options  considered  will  affect 
utility. 

E.  Impact  of  Lessening  of  Competition. 
The  Department  of  Justice  concluded 
that  for  small  gas  furnaces,  the  available 
evidence  affirmatively  suggests  that  no 
significant  adverse  competitive  impact 
is  likely.  DOE.  therefore,  concludes  that 
none  of  the  candidate  standard  levels 
would  lessen  competition. 

F.  Need  of  the  Nation  to  Save  Energy. 
Small  gas  furnaces  use  natural  gas  as 
their  energy  source.  Nearly  0.16  percent 
of  the  nation's  natural  gas  consumption 
is  used  to  operate  small  gas  furnaces, 
and  nearly  four  percent  of  that  0.18 
percent  would  be  saved  by  standards 
for  this  product  at  level  3.  However,  the 
sensitivity  analysis  on  the  LBL-REM 
indicates  that  if  consumer  awareness  of 
and  concern  with  appliance  efficiency 
continues  the  projected  savings  would 
be  the  same  as  with  level  3  standards. 

Furthermore,  the  natural  gas  saved 
would  result  in  a  cumulative  CO2 
emission  savings  in  2010  for  standard 
level  3  of  312,000  tons,  and  98,000  tons 
for  level  1.  Other  environmental  effects 
from  furnace  standards  would  be 
savings  in  2010  of  3.822  tons  of  SOi  and 
2,976  tons  of  NOj  at  standard  level  3;  at 
standard  level  1,  the  savings  would  be 
1.200  tons  of  SOi  and  927  tons  of  N0». 

5.  Conclusion 

As  noted  above,  the  Act  requires  that, 
in  establishing  standards,  the 
Department  look  first  at  that  standard 
that  maximizes  energy  savings,  i.e.,  is 
the  "max  tech"  level  of  e^iciency  for 
small  gas  furnaces,  the  "max  tech"  level 
is  at  97  percent  AFUE. 


It  was  also  noted  above,  however, 
that  for  this  rulemaking,  the  Department 
is  restricted  in  its  consideration  to  an 
efficiency  level  between  71  percent 
AFUE  and  78  percent  AFUE.  Therefore, 
the  Department  must  begin  its 
consideration  for  a  standard  at  that 
level  that  is  the  most  stringent  level 
allowed,  i.e..  78  percent  AFUE. 

After  careful  consideration  of  all  the 
factors,  the  Department  is  establishing  a 
78  percent  AFIJE  standard  on  small  gas 
furnaces.  This  standard  for  small  gas 
furnaces  will  result  in  a  significant 
conservation  of  energy,  and  it  is 
technologically  feasible  and 
economically  justified. 

In  addition  to  producing  the  maximum 
unit  energy  savings  of  the  candidate 
standards,  this  standard  is  beneficial  to 
consumers  and  manufacturers  alike. 

The  technology  that  would  generally 
be  used  to  meet  this  level  of  efficiency, 
i.e.,  induced  draft  combustion,  is  not 
only  presently  available,  but  it  also  will 
be  installed  on  all  other  gas  furnaces 
when  this  standard  is  to  be  effective. 

For  consumers,  the  78  percent  AFUE 
standard  produces  the  lowest  consumer 
life-cycle  cost  of  the  candidate  levels. 
Furthermore,  the  standard's  NPV  of  $21 
million  over  the  1993-2015  period  is  the 
highest  of  the  standard  levels  analyzed. 
Also,  the  designs  necessary  to  achieve 
that  level  of  efficiency,  i.e.,  induced 
draft  combustion,  should  have  no  effect 
on  utility  to  the  consumer. 

Also,  the  initial  purchase  price 
increase  may  be  lower  than  that  which 
has  been  estimated.  This  result  is 
possible,  because  the  78  percent  AFUE 
standard  on  small  gas  furnaces  is  the 
same  level  of  efficiency  that  the  Act 
imposes  on  larger  gas  furnaces,  which 
presently  comprise  more  than  95  percent 
of  furnace  sales.  Therefore,  to  the  extent 
that  manufacturers  can  produce  these 
small  units  on  the  same  production 
lines,  with  the  same  design  options  that 
will  be  used  for  the  larger  furnaces, 
there  may  be  economies  of  scale  in  the 
production  of  these  units. 

Small  gas  furnace  manufacturers  have 
strongly  supported  the  78  percent  AFUE 
standard  on  their  products.  The  analysis 
indicates  that  such  a  standard  should 
have  relatively  little  economic  impact  on 
them.  It  is  estimated  that  a  78  percent 
AFUE  standard  on  small  gas  furnaces 
would  cause  the  prototypical  gas 
furnace  manufacturer  to  suffer  a  loss  of 
.1  percent  in  its  ROE.  The  uniformity  of 
a  78  percent  AFUE  standard  on  small 
furnaces  and  on  larger  units,  however, 
may  make  the  production  process 
simpler  for  the  manufacturers.  This 
occurs  because,  as  mentioned  above,  a 
uniform  standard  for  all  gas  furnaces 
could  result  in  fewer  production  lines. 


In  addition,  as  noted  above,  the 
Attorney  General  has  determined  that 
this  standard  should  not  have  a 
significant  adverse  effect  on  competition 
among  furnace  manufacturers. 

While  the  effects  of  a  78  percent 
AFUE  standard  are  only  slightly  better 
than  a  71  percent  AFUE  standard,  the 
Department  believes  that  the  Act 
requires  that  the  Department  establish 
the  most  stringent  standard  that  saves  a 
significant  amount  of  energy,  is 
technologically  feasible,  and  is 
economically  justified.  The  78  percent 
AFUE  standard  meets  these 
requirements. 

In  comments  on  the  proposed  rule, 
several  gas  utilities  contended  that  a  78 
percent  AFUE  standard  on  small  gas 
furnaces  would  cause  them  to  lose 
market  share  to  electric  resistance  heat. 
The  analysis  for  this  final  rule,  however, 
indicates  that  such  a  loss  of  market 
share  is  not  a  likely  result  from  a  78 
percent  AFUE  standard.  The  LBL-REM 
projects  that  market  share  for  small  gas 
furnaces  is  likely  to  increase  as  a  result 
of  the  level  3  standard.  See  Technical 
Support  Document,  Table  5.20. 

One  drawback  to  the  78  percent  AFUE 
standard  on  small  gas  furnaces  is  that  it 
would  eliminate  units  that  may,  in  some 
circumstances,  be  the  most  cost- 
effective  for  some  consumers.  This  is  a 
result  that  could  possible  occur  in  some 
Southern-tier  States,  where  the  most 
cost-effective  small  gas  furnace  could  be 
one  that  is  less  efficient  and  whose  first 
cost  is  less  than  that  of  the  minimum 
LCC  unit.  Nevertheless,  while  this  is  a 
possible  outcome  for  some  purchasers  in 
some  areas,  the  Department  believes 
that  such  effects,  should  they  occur  at 
all,  would  be  limited. 

Another  possible  drawback  is  that 
some  installations,  particularly  of 
replacement  furnaces  in  some  multi- 
family  units  could  be  somewhat 
complicated  because  of  space 
limitations.  The  Department  believes 
that  these  effects,  too,  would  be  limited, 
if  they  occur  at  all. 

Lastly,  78  percent  AFUE  standards, 
over  the  forecast  period  (1993-2015),  are 
expected  to  save  4,818.000  tons  of  COj, 
65.112  tons  of  SOz,  and  48,393  tons  of 
NOi  emissions. 

a.  Television  Sets 

The  Department  received  a  number  of 
comments  concerning  the  engineering 
analysis  for  television  sets.  However, 
none  of  the  comments  included  data  or 
sufficient  information  for  the 
Department  to  consider.  In  order  to 
respond  to  the  comments,  DOE  believes 
an  in-depth  analysis  of  televisions 
would  likely  need  to  be  performed.  And, 
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since  the  data  in  a  new  analysis  would 
be  new  data  that  was  not  previously 
subject  to  comment,  the  Department 
believes  a  new  analysis  and  proposed 
rule  for  television  sets  would  have  to  be 
published. 

V.  Environmental,  Regulatory  Impact, 
Takings  Assessment.  Federalism  and 
Regulatory  Flexibility  Reviews 

The  E)epartment  has  reviewed  today's 
final  rule  in  accordance  with  the 
Department's  obligations  under 

•  TTie  National  Environmental  Policy 
Act  of  1969  (NEPA)  (42  U.S.C.  4321  et 
seg.),  the  Council  on  Bnvinmniental 
Quality  regulations  implemienting  the 
procedural  provisions  of  NEPA  (40  CFR 
part  1500  et  seg],  and  the  Department's 
own  NEPA  guidelines  (54  FR  49667, 
December  13. 1987); 

•  Executive  Order  12291  (46  FR  13193, 
February  19. 1981)  which  pertains  to 
agency  review  of  the  impact  of  Federal 
regulations: 

•  Executive  Order  12830  (53  FR  8858, 
March  18, 1988)  which  pertains  to 
agency  considerabon  of  Federal  actions 
that  interfere  with  constitutionally 
protected  property  rights; 

•  Executive  Order  12612  (54  FR  41685. 
October  3a  1987)  which  pertains  to 
agency  consideration  of  Federal  actions 
that  would  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  and  on  the  distribution  of 
power  and  resp(M»ibility  among  the 
various  levels  of  government;  and 

•  The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  teq.)  which  requires,  in 
part,  that  an  agency  prepare  a 
regulatory  flexibility  analysis  im  any 
final  rule  unless  it  determines  that  the 
rule  will  not  have  a  "significant 
economic  io^pact  on  a  substantial 
number  of  small  entities."  In  the  event 
that  such  an  analysis  is  not  required  for 
a  particular  rule,  the  agency  must 
publish  a  certification  and  explanation 
of  that  determination  in  the  Federal 
Register. 

a.  Environmental  Review 

In  issuing  the  proposed  rule,  the 
Department  prepared  an  Environmental 
Assessment  (EA)  (DOE/EA-C372)  that 
was  published  wiUiin  the  Technical 
Support  Document  (DOE/CE-0239. 
November  1988).  The  environmental 
effects  from  different  possible  standard 
levels  were  found  not  to  be  significant, 
and  a  Finding  of  No  Significant  Impact 
(FONSI)  was  published  along  with  the 
proposed  ruia  (53  FR  48826,  December  2, 
1988). 

In  conducting  the  analysis  for  the  final 
rule,  the  Department  re-ordered  the 
refrigerator  design  options  in  order  of 


increasing  consumer  payback  periods, 
as  noted  above.  As  a  result  of  this  re- 
ordering, the  environmental  effects  for 
the  di^erent  refrigerator  standard  levels 
differ  from  those  reported  in  the  EA.  See 
Technical  Support  Document, 
Environmental  Effects. 

Due  to  this  re-ordering,  and  to  greater 
efllcieacies  projected  in  the  base  case, 
standard  level  3  for  refrigerators  will 
result  in  slightly  lesser  reductions  in 
carbon  dioxide  (CO2),  sulfur  dioxide 
(SO2).  and  nitrogen  dioxide  (NOj)  than 
those  projected  in  the  EA  for  this  level 

In  the  proposed  rule,  the  forecast 
period  ended  in  the  year  2010.  The 
emissions  savings  of  COi  in  that  year  for 
standard  level  3  for  refrigerators  were 
estimated  to  be  9.18  million  tons,  a 
reduction  in  emissions  that  was 
determined  not  to  be  significant. 

For  the  standard  level  being  finalized 
in  this  rulemaking,  the  expected  CO» 
emissions  savings  bi  2010  are  7.691 
million  tons.  and.  in  the  year  of  the 
greatest  savings,  2015,  the  emissions 
reductions  are  expected  to  be  8.834 
million  tons.  Both  of  these  reductions  in 
emissions  arc  lowrer  than  die  amount 
that  was  estimated  for  the  proposed 
rule. 

For  standard  level  3  for  refrigerators, 
the  proposed  rule's  SO2  and  NOi 
emissions  savings  in  2010  were 
estimated  to  be  151.000  tons  and  100,000 
tons,  respectively.  These  reductions  in 
SO2  and  NOi  emissions  were 
determined  not  to  be  significant. 

For  the  standard  level  being  finalized 
in  this  nilemaking,  the  expected 
reductions  in  SOj  and  NOi  emissions  in 
2010  are  123.282  Ions  and  83,352  tons, 
respectively.  In  2015,  the  year  of  the 
greatest  expected  reducticms  in  SO^  and 
NOt  emissions,  the  savings  are  expected 
to  total  126.3t*5  tons  and  94.624  tons, 
respectively.  The  SO,  and  NO* 
emissions  reductions  expected  in  2010 
and  in  2015  from  diis  final  rule  are  lower 
than  the  amounts  that  woe  estimated 
for  the  proposed  rule. 

The  Department  believes  that  these 
environmental  impacts  are  not 
sufficiently  large  to  be  considered 
"significant."  These  impacts  fall  within 
the  range  of  impacts  that  were  analyzed 
in  the  EA  that  was  prepared  for  the 
proposed  rule,  and  which  were 
determined  not  to  be  significant  in  the 
FONSI  that  was  issued  for  the  proposed 
rule.  Accordingly,  DOE  has  determined 
that  the  impacts  of  re-ordering  tbe 
refrigerator  engiiteering  design  cations 
are  Iwunded  by  the  analysis  in  the 
results  of  the  EA.  and  that  the  original 
FONSI  is  still  valid. 

Furthermore,  if  the  Clean  Air  Act 
Amendments  that  have  been  introduced 
in  Congress  were  to  become  law.  the 


amount  of  allowable  powerplanl 
emissions  of  SOi  and  NQi  in  the  year 
2010  would  be  reduced  from  tbe  amount 
otherwise  anticipated.  The  Department 
expects  that  there  would  be  a 
corresponding  drop  in  emissions 
reductions  caused  by  these  appliance 
standards.  Under  those  conditions,  the 
Department  would  expect  that  standard 
level  3  for  refrigerators  would  lead  to 
reductions  in  emissions  of  64.881  tons  of 
SOt.  and  bZJOld  tons  of  NOi.  Each  of 
these  reductions  is  less  than  what  would 
be  expected  without  the  Clean  Air  Act 
Amendments,  Le.,  in  the  Department's 
forecast  results,  presented  above. 

The  NRDC  was  critical  of  the 
Department's  finding  in  the  FONSI  thai 
the  environmental  effects  that  could 
result  from  appliance  standards  are  not 
signficant.  The  NRDC  contended,  in  fact, 
that  the  expected  environmental 
benefits  are  significant,  and  that  the 
Department  should  have  prepared  an 
Environmental  Impact  Statement. 
(NRDC,  Na  81,  at  120-124).  NRDC  has 
not  taken  exception  to  DOE'S  forecasts 
of  emissions  reductions. 

The  Department  has  determined  that 
the  environmental  effects  described, 
totaling  less  than  1  i>ercent  of  US. 
powerplant  emissions  (for  SOi  and  NOz) 
and  less  than  one-half  of  1  percent  of 
U.S.  emissions  of  COj  in  the  year  2015. 
are  not  significant,  and  do  not  require 
preparation  of  an  Environmental  Impact 
Statement.  Nevertheless,  as  noted 
above,  the  environmental  effects  were 
considered  in  selecting  the  final 
standard  for  refrigerators. 

b.  Regulatory  Impact  Review 

Executive  Order  12291  (46  FR  13193. 
February  19, 1981)  directs  that,  in  issuing 
a  major  rule,  > "  an  agency  perform  a 
regulatory  analysis.  Such  an  analysis 
presents  major  alternatives  to  the 
regulation  that  could  substantially 
achieve  tbe  same  regulatory  goal  at 
lower  cost,  as  well  as  a  description  of 
the  costs  and  benefits  (including 
potential  net  benefits)  of  the  proposed 
approach. 

DOE  has  determiived  thai  this  rule  is  a 
"major  rule."  Accordingly,  a  Final 
Regulatory  Impact  Review  has  been 
prepared  and  submitted  to  the  OITice  of 
Management  and  Budget  (OMB).  OMB 
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has  reviewed  the  Regulatory  Analysis 
under  Executive  Order  12291. 

The  Regulatory  Analysis  is 
summarized  below.  This  summary 
focuses  on  the  major  alternatives 
considered  in  arriving  at  the  proposed 
approach  to  improving  the  energy 
efficiency  of  consumer  products.  The 
reader  is  referred  to  the  complete  final 
"Regulatory  Impact  Analysis,"  which  is 
contained  in  the  Technical  Support 
Document,  available  as  indicated  at  the 
beginning  of  this  notice.  It  consists  of; 
(1)  A  statement  of  the  problem 
addressed  by  this  regulation,  and  the 
mandate  for  government  action;  (2)  a 
description  and  analysis  of  the  feasible 
policy  alternatives  to  this  regulation;  (3) 
a  quantitative  comparison  of  the 
impacts  of  the  alternatives;  and  (4)  the 
economic  impact  of  the  proposed 
approach. 

It  should  be  noted  at  the  outset  that 
none  of  the  alternatives  that  were 
examined  for  these  products  saved  as 
much  energy  as  the  rule.  Also,  most  of 
the  alternatives  would  require  that 
enabling  legislation  be  enacted,  since 
authority  to  carry  out  those  alternatives 
does  not  presently  exist. 

Alternatives  for  Achieving  Consumer 
Product  Energy  Conservation 

Six  major  alternatives  were  identified 
by  OOE  as  representing  feasible  policy 
alternatives  for  achieving  consumer 
product  energy  efficiency.  These 
alternatives  include: 

•  No  New  Regulatory  Action 

•  Informational  Action 
— Product  labeling 

— Consumer  education 

•  Prescriptive  Standards 

•  Financial  Incentives 
— Tax  credits 

— Rebates 

•  Voluntary  Energy  Efficiency  Targets 

•  The  Proposed  Approach 
(Performance  Standards) 

Each  alternative  has  been  evaluated 
in  terms  of  its  ability  to  achieve 
significant  energy  savings  at  reasonable 
costs  and  has  been  compared  to  the 
effectiveness  of  the  proposed  approach. 

If  no  new  regulatory  action  were 
taken,  then  no  new  standards  would  be 
implemented  for  refrigerators  or  small 
gas  furnaces.  This  is  essentially  the 
"base  case"  for  each  appliance.  In  this 
case,  between  the  years  1992  and  2015, 
there  would  be  expected  energy  use  of 
44.09  Quads  of  primary  energy,  with  no 
energy  savings  and  a  zero  net  present 
value. 

Several  alternatives  to  the  base  case 
can  be  grouped  under  the  heading  of 
informational  action.  They  include 
consumer  product  labeling  and  DOE's 
public  education  and  information 


program.  Both  of  these  alternatives  are 
mandated  by  the  Act.  One  base  case 
alternative  would  be  to  estimate  the 
energy  conservation  potential  of 
enhancing  these  programs.  To  model 
this  possibility,  the  Department  assumed 
that  market  discount  rates  would  be 
lowered  by  five  percent  for  purchasers 
of  these  products.  This  resulted  in  no 
energy  savings,  with  expected 
consumption  equal  to  44.09  Quads.  The 
net  present  value  is  estimated  to  be 
$0.00. 

Another  method  of  setting  standards 
would  entail  requiring  that  certain 
design  options  be  used  on  each  product, 
i.e.,  prescriptive  standards.  For 
refrigerators,  this  involved  assuming  a 
1.5  inch  foam  door  and  5.0  EER 
compressor  (4.0  EER  compressor  for 
manual  defrost  units)  and,  for  small  gas 
furnaces,  a  power  burner.  This  resulted 
in  energy  consumption,  between  1992 
and  2015,  of  40.37  Quads,  and  savings  of 
3.71  Quads.  The  net  present  value,  in 
1987  dollars,  was  $7.79  billion. 

Various  financial  incentive 
alternatives  were  tested.  These  included 
tax  credits  and  rebates  to  consumers,  as 
well  as  tax  credits  to  manufacturers. 
The  tax  credits  to  consumers  were 
assumed  to  be  15  percent  of  the 
increased  cost  of  higher  energy 
efficiency  features  of  these  appliances, 
while  the  rebates  were  assumed  to  be  15 
percent  of  the  increase  in  equipment 
prices.  The  tax  credits  to  consumers 
showed  almost  no  change  from  the  base 
case,  i.e.,  this  alternative  would  save 
less  than  0.01  Quad  with  a  net  present 
value  of  $80  million.  Consumer  rebates 
however,  would  save  0.05  Quad  with  a 
net  present  value  of  $260  million. 

The  consumer  rebate  program  and  the 
tax  credit  program  would  return  to  the 
participating  consumer  exactly  the  same 
amount  of  money.  However,  it  is 
expected  that  there  will  be  more 
participants  in  the  rebate  program. 
Therefore,  the  rebate  program  would 
result  in  substantially  more  energy 
savings  than  the  tax  credit  program 
would. 

The  most  important  differences  to  the 
consumer  between  rebate  and  tax  credit 
programs  is  that  a  rebate  can  be 
obtained  quickly,  whereas  a  tax  credit  is 
delayed  until  income  taxes  are  filed  or  a 
tax  refund  is  provided  by  the  Internal 
Revenue  Service.  This  means  that 
middle-  and  low-income  purchasers, 
who  generally  have  little  ready  cash  to 
purchase  more  expensive  products,  are 
not  as  likely  to  take  advantage  of  the 
program  as  are  upper  income 
purchasers.  To  simulate  this  impact, 
DOE  has  assumed  that  only  60  percent 
of  consumers  would  purchase  more 


energy  efficient  products  as  a  result  of 
the  tax  credit  program. 

Another  financial  incentive  that  was 
considered  was  tax  credits  to 
manufacturers  for  the  production  of 
energy-efficient  refrigerators  and  small 
gas  furnaces.  In  this  scenario,  an 
investment  tax  credit  (ITC)  of  20  percent 
was  assumed.  The  tax  credits  to 
manufacturers  had  almost  no  effect, 
since  the  energy  consumption  estimates 
are  44.09  Quads  with  no  energy  savings, 
and  a  net  present  value  equal  to  $30 
million. 

The  impact  of  this  scenario  is  so  small 
because  the  ITC  was  applicable  only  to 
the  tooling  and  machinery  costs  of  the 
firms,  i.e.,  the  firms'  fixed  cost,  and  most 
of  the  design  improvements  that  would 
likely  be  adopted  to  manufacture  more 
efficient  versions  of  these  products 
would  involve  purchased  parts. 
Expenses  for  purchased  parts  would  not 
be  eligible  for  an  ITC. 

Two  scenarios  of  voluntary  energy 
efficiency  targets  were  examined;  in  the 
first  one,  energy  conservation  standards 
were  assumed  to  be  adopted  voluntarily 
by  all  the  relevant  manufacturers  in  five 
years,  and,  in  the  second  scenario,  the 
standards  were  assumed  to  be  adopted 
in  10  years.  In  these  scenarios,  the  five 
year  delay  would  result  in  energy 
consumption  by  these  appliances  of 
40.71  Quads,  energy  savings  of  3.38 
Quads,  and  a  new  present  value  of  $5.69 
billion;  the  10  year  delay  would  result  in 
42.27  Quads  of  energy  being  consumed. 
1.82  Quads  being  saved,  and  a  net 
present  value  of  $3.43  million. 

These  scenarios  assume  that  there 
would  be  universal  voluntary  adoption 
of  the  energy  conservation  standards  by 
the  refrigerator  and  small  gas  furnace 
manufacturers,  an  assumption  for  which 
there  is  no  reasonable  assurance. 

Lastly,  all  of  these  alternatives  must 
be  gauged  against  the  performance 
standards  that  are  being  prescribed  by 
this  rule.  Such  performance  standards 
would  result  in  energy  consumption  of 
refrigerators  and  small  gas  furnaces  to 
total  an  estimated  38.89  Quads  of 
primary  energy  over  the  1992-2015  time 
period.  Savings  would  be  5.2C  Quads, 
and  the  net  present  value  would  be  an 
expected  $9.18  billion. 

As  noted  at  the  beginning  of  this 
section,  none  of  the  alternatives  that 
were  considered  for  refrigerators  and 
small  gas  furnace  would  save  as  much 
energy  as  today's  rule. 

c  Federalism  Review 

Executive  Order  12612  (52  FR  41685, 
October  30, 1987)  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
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the  relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  Executive 
Order  12612  requires  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  regulation  or  a  rule. 
DOE  has  identified  a  substantial 
direct  effect  that  today's  rule  would 
have  on  State  governments.  It  would 
initially  preempt  inconsistent  State 
regulations.  However,  DOE  has 
concluded  that  the  initially  preemptive 
effect  is  not  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
for  the  following  reason:  the  Act 
provides  for  subsequent  State  petitions 
for  exemption,  which  necessarily  means 
that  the  determination  as  to  whether  a 
State  law  prevails  must  be  made  on  a 
case-by-case  basis  using  criteria  set 
forth  in  the  Act.  When  DOE  receives 
such  a  petition,  it  will  be  appropriate  to 
consider  preparing  a  federalism 
assessment  consistent  with  the  criteria 
in  the  Act 

d.  Regulatory  Flexibility  Review 

The  Regulatory  Flexibility  Act  of  1980 
(Public  Law  96-354)  requires  an 
assessment  of  the  impact  of  regulations 
on  small  businesses.  Small  businesses 
are  defined  as  those  firms  within  an 
industry  that  are  privately  owned  and 
less  dominant  in  the  market. 

In  this  rulemaking,  two  different 
products  and,  hence,  industries,  are 
being  addressed.  Regulatory  flexibility 
issues  are  addressed  for  the  two 
industries  for  which  standards  are  being 
finalized. 

First,  the  energy  conservation 
standard  of  78  percent  AFUE  on  those 
small  gas  furnace  manufacturers,  who 
could  be  considered  small  businesses,  is 
discussed.  There  is  no  indication  that 
the  impact  of  standards  will  be  directly 
related  to  firm  size.  Although  different 
size  firms  have  different  cost  structures, 
industry  sources  indicate  that,  overall, 
neither  large  nor  small  firms  have  a  cost 
advantage  and  that  neither  large  nor 
small  firms  tend  to  have  a  higher 
proportion  of  fixed  cost.  A  corollary  to 
this  observation  is  that  profits  are  also 
not  correlated  to  firm  size.  Some  large 


firms  are  quite  profitable,  while  others 
earn  more  modest  profits,  and  the  same 
is  true  for  smaller  firms. 

The  Engineering  Analysis  indicates 
that  the  measures  necessary  to  meet  the 
standards  levels  under  consideration 
involve  using  additional  purchased  parts 
which  do  not  require  development  costs 
of  the  appliance  manufacturer.  While 
larger  firms  may  have  some  slight  cost 
advantage  from  buying  in  larger 
quantites,  the  fact  that  the  design 
options  predominantly  involve 
purchased  parts  tends  to  be  an 
equalizing  factor  among  different-sized 
firms. 

Therefore,  the  fact  that  this  energy 
conservation  standard  on  small  gas 
furnaces  is  not  likely  to  "have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities" 
suggests  that  the  provisions  of  section 
605.(b)  of  the  Regulatory  Flexibility  Act 
pertain.  These  provisions  state  that 
neither  an  initial  nor  a  final  regulatory 
flexibility  analysis  need  be  performed 
for  a  proposed  or  final  rule  "if  the  head 
of  the  agency  certifies  that  the  rule  will 
not,  if  promulgated,  have  a  signifigant 
economic  impact  on  a  substantial 
number  of  small  entities." 

Of  the  eight  small  refrigerator  firms 
reviewed  for  this  analysis,  three  make 
custom  refrigerators,  three  make 
compact  units  (largely  for  mobile  homes 
and  recreational  vehicles),  and  two 
make  3-in-l  units  with  range  tops  and 
sinks. 

The  analysis  of  combined-unit 
manufactxirers  is  straightforward.  Three- 
in-one  units  are  not  covered  by  the 
present  standards,  so  these 
manufacturers  will  not  be  affected. 

The  custom  refrigerator  manufacturers 
seem  to  be  fairly  well  protected  for  two 
reasons;  they  are  not  exposed  to  either 
direct  foreign  competition  or  direct 
competition  from  major  domestic  firms, 
and  because  they  produce  custom  units 
they  have  a  greater  abihty  to  make 
design  changes  compared  to  a  large 
manufacturer.  These  two  facts  indicate 
that  standards  will  probably  not  hurt  the 
custom  manufacturer's  control  of  its 
market;  however,  its  market  may  shrink 
due  to  price  increases.  This  cannot  be 
estimated  without  engineering  data  and 
an  estimate  of  the  elasticity  of  demand 
in  this  market.  One  thing  must  be 


remembered  when  analyzing  this 
problem:  standards  will  increase  the 
price  of  standard  refrigerators  and  this 
will  offset  (partly  or  more  than 
completely)  the  impact  of  the  price 
increase  of  custom  refrigerators. 

The  three  small  manufacturers  of 
compact  refrigerators  are  probably  at 
the  greatest  risk,  both  without  standards 
and  from  standards.  They  face  sti^ 
foreign  competition  from  large  foreign 
manufacturers. 

In  conclusion,  since  neither  of  the 
standards  is  expected  to  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities," 
the  Department  has  found  that  it  was 
not  necessary  to  prepare  a  regulatory 
flexibility  analysis. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure,  Energy  consideration. 
Household  appliances. 

In  consideration  of  the  foregoing,  part 
430  of  chapter  11  of  title  10,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Issued  in  Washington,  DC,  November  13, 
1989. 
J.  Michael  Davis,  PX, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  Energy  Policy  and  Conservation 
Act,  title  III,  part  B,  as  amended  by  National 
Energy  Conservation  Policy  Act,  title  IV.  part 
2,  National  Appliance  Energy  Conservation 
Act  of  1987,  and  National  Appliance  Energy 
Conservation  Amendments  of  1988  (42  U.S.C 
6291-6309). 

2.  Section  430.32  Is  amended  by 
revising  paragraph  (a)  as  follows: 

§430.32    [AnMOded] 

(a)  Refrigerators /refrigerator- 
freezers/freezers.  These  standards  do 
not  apply  to  refrigerator  and 
refrigerator-freezers  with  total 
refrigerated  volume  exceeding  39  cubic 
feet  or  freezers  with  total  refrigerated 
volume  exceeding  30  cubic  feet. 


1 1 
'                                                      Product  class 

Energy  standards  equations  (Kwft/yr)  Effective 
dates 

January  1. 1990 

January  1. 1993 

1.  Refrigeratofs  and  Refngeratof-Freezefs  wrtti  manual  defrost „ „    .  .. 

2.  Retrigeratof-Freezer— partial  automatic  defrost 

3.  Refngeratof-Freezers— automatic  defrost  wItt):  Top^tKXlnted  freezer  wittKHit  throogh-ttWKloof  Ice  service  ' 

4.  Refrigerator-Freezers— automatic  defrost  witfi:  Side-mounted  freezer  wittiout  tt>rougfvtt)e-door  ice  service 

5.  Refrigerator-Freezers— automatic  defrost  witfi:  Bottom-mounted  freezer  wrtfKwt  tfirough-the-door  ice  service 

(16.3AV-K316) 
(21.8AV-(-429) 
(23.5AV-h471) 
(27.7AV-h488) 
(27.7AV-^488) 

(19.9AV-f98) 
(10.4AV-t-398) 
(16.0AV-h355) 
(11.8AV-t-501) 
(14.2AV-h364) 

4"'"^..; 
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Product  class 


Energy  standards  equations  (Kiwh/yr)  Effective 
dates 


January  1. 1890 


January  1. 1993 


6.  Refrigerator-FreezefS— automatic  defrost  with:  Top-mounted  freezer  wtth  tfKoogh-tfte-door  ice  service.. 

7.  Refngeratof -Freezers— autoTTMitic  defrost  witt\:  Side-mounted  freezer  wttti  ttirougli-the-door  ice  service . 

8.  Upright  Freezers  wrtfi:  Manual  defrost _ 

9.  Upright  Freezers  with:  Automatic  defrost „ „ ™_____„___.__„.„_~ _»__ 

10  Chest  Freezers  and  all  ottier  Freezers.. 


(2&4AV  +  53S) 
(30.9AV  +  547) 
(10.9AV  +  422) 
(16.0AV+623) 
(14.8AV  +  223) 


(17.6AV -1-391) 
(16JAV-f527) 
(10.3AV  +  264) 
(14.9AV-f391) 
(12.0AV  +  124) 


'  ktdudbtg  aH  refrigerators  with  automatic  defrost 

AV^TotsJ  adjusted  volume,  expressed  m  Ft  ',  as  determined  in  ApperMfces  A1  and  B1  of  Subpart  B  of  tills  Part 


3.  Section  430.32(e)  is  amended  by 
revising  the  Table  headings  and  Item  3. 
in  the  table,  and  by.  adding  footnote  1  to 
the  table  to  read  as  follows. 

***** 

(e)  Furnaces. 


AFUE' 

Product  dass 

(per- 
cent) 

Effective  date 

•              • 

• 

•              • 

3.  Small  furnaces 

(other  than 

furnaces 

designed  solely 

for  installation  In 

mobile  homes) 

having  an  mput 

rate  of  less  than 

45.000  Btu/hf 

(A)  Weatherized 

78 

January  1,  1992. 

(outdoor). 

(B)  Non- 

78 

January  1,  1992. 

weatt)erized 

(indoor). 

'  Annual  Fuel  Utikzalion  Efficiency,  as  determined 
in  §  430.22(n)(2)  of  this  part. 


[FR  Doc  89-26965  Filed  11-13-89;  3:29  pm] 
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10  CFR  Part  430 

[Docket  No.  CE-RM-a7-102] 

Energy  Conservation  Program  for 
Consumer  Products;  Energy 
Conservation  Standards  for  Two 
Types  of  Consumer  Products 

AGENCY:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 

ACTION:  Publication  of  Department  of 
Justice  Determinations  and  Analyses  of 
Competitive  Impacts. 

summary:  In  today's  Federal  Register, 

the  preamble  to  the  final  rule  on  energy 
conservation  standards  for  small  gas 
furnaces,  and  refrigerators,  refrigerator- 
freezers  and  freezers  presented  the 
Attorney  General's  findings  on  the 
competitive  impacts  of  the  standards  in 
the  final  rule.  Section  325(l)(2)(B)(ii)  of 


the  Energy  Policy  and  Conservation  Act, 
as  amended,  requires  the  Attorney 
General's  determinations  and  analyses 
to  be  published  in  the  Federal  Register. 
This  notice  presents  the  determinations 
and  analyses. 

Issued  in  Washington,  DC,  November  15. 
1989. 
B.  Reid  Detdion, 

Principal  Deputy  Assistant  Secretary, 
Conservation  and  Renewable  Energy. 

Honorable  Donna  R.  Fitzpatrick, 
Acting  Secretary  of  Energy,  United  States 
Department  of  Energy,  Forrestal  Building, 
1(X)0  Independence  Ave  SW.,  Washington, 
DC  20585. 

Dear  Ms.  Fitzpatrick:  By  letter  dated 
December  9, 1968,  the  Department  of  Energy 
("DOE")  transmitted  to  the  Attorney  General 
a  Notice  of  Proposed  Rulemaking  (53  FR 
48798)  addressing  energy  standards  for  three 
classes  of  household  appliances.  Section  325 
of  the  Energy  Policy  and  Conservation  Act, 
as  amended  in  1987  (42  U.S.C.  6295),  requires 
the  Attorney  (General  to  determine  the 
impact,  if  any,  of  any  lessening  of 
competition  likely  to  result  from  the  proposed 
standards.  Competitive  impact  is  one  of 
seven  criteria  to  be  considered  by  DOE  in 
evaluating  proposed  standards.  'This  letter 
contains  the  competitive  impact 
determination  of  the  Department  of  Justice 
("Department"). 

Summary 

The  evidence  available  to  the  Department 
does  not  indicate  that  any  significant 
lessening  of  competition  is  Likely  to  result 
from  the  imposition  of  any  of  the  proposed 
standards  contained  in  DOE's  Notice  of 
Proposed  Rulemaking.  For  small  gas  furnaces 
and  television  sets,  the  available  evidence 
affirmatively  suggests  that  no  significant 
adverse  competitive  impact  is  likely.  In  the 
case  of  refrigerators,  refrigerator- freezers, 
and  freezers,  it  is  the  Department's  best 
judgment  based  on  the  available  evidence 
that  no  significant  adverse  competitive 
impact  is  likely;  but,  under  certain  limited 
conditions  descril)ed  l>elow,  an 
unquantifiable  adverse  competitive  impact 
would  be  possible. 

Discussion 

In  appraising  the  competitive  effect  of  the 
proposed  standards  in  the  context  of  this 
statute,  the  Department  has  examined  the 
relevant  markets  within  which  the  standards 
will  operate.  The  Department  has  then 
considered  whether  adoption  of  the 
standards  would  be  likely  to  contribute  to 


increased  levels  of  concentration  and,  if  so,    - 
whether  the  resulting  concentration  levels 
and  other  relevant  mariiet  conditions  would 
facilitate  either  oligopolistic  pricing  or  actual 
price  fixing.  The  Department  also  has 
considered  whether,  independent  of  or  in 
conjunction  with  any  increase  In 
concentration,  the  standards  would  be  likely 
to  facilitate  oligopolistic  pricing  or  price 
fixing  by  increasing  product  homogeneity. 

In  this  instance,  the  Department  has 
utilized  the  HHI  computations,  commonly 
employed  in  market  analysis  and  described 
in  the  Department's  merger  guidelines,  as  an 
initial  "screen."  This  screen  has  permitted  the 
Department  to  conclude  that  the  proposed 
standards  are  unlikely  to  have  a  significant 
adverse  impact  on  competition  in  two  classes 
of  appliances:  siaall  gas  furnaces  and 
television  sets.  In  both  instances,  the  DOE 
technical  support  document  provides 
information  that  permits  the  Department  to 
calculate  HHI  figures  for  the  tentatively 
defined  markets  in  question.  For  each 
market — small  gas  fiirances,  color  television 
sets,  and  black  and  white  television  sets — the 
HHI  figure  is  below  1,800.  In  other  words, 
none  of  these  markets  is  highly  concentrated. 

At  levels  of  concentration  below  1,800,  the 
number  of  competitors  is  ordinarily  sufficient 
to  make  competitive  pricing  likely  and  to 
defeat  oligopolistic  pricing.  Even  if  the 
standards  restilted  in  increased  costs  and 
reduced  the  number  of  competitors,  or 
increased  product  homogeneity  in  some 
measure,  the  Department  would  expect  that 
the  markets  in  question  would  continue  to 
enjoy  a  substantial  measure  of  competition. 
Although  price  Hxing  can  occur  in  less 
concentrated  markets,  the  conditions  that 
accompany  this  threat  do  not  appear  to  be 
present  in  the  markets  in  question. 

The  analysis  of  refrigerators,  refrigerator- 
freezers,  and  freezers  is  more  complex 
because  the  risk  of  an  adverse  competitive 
impact  is  not  diminished  by  the  existing 
market  structure  as  reflected  in  the  HHI 
figures.  Based  on  data  contained  in  the 
technical  support  document,  refrigerators  and 
freezers  have  HHI  figures,  respectively,  of 
over  2.200  and  over  3,000.  These  figures 
reflect  high  levels  of  concentration,  aibilt  at 
the  lower  end  of  the  highly  concentrated    /- 
range  (whose  maximum  is  10,000).  It  is  thus 
prudent  to  examine  more  closely  the 
possibility  that  the  standards  could  increase 
concentration  within  a  market,  increase 
product  homogeneity,  or  ho\h. 

The  possibility  that  concentration  might 
increase  depends  primarily  on  whether 
compliance  with  the  standards  both  (1) 
increases  costs  significantly  and  (2)  results  in 
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such  increased  costs  being  felt  more, severely 
by  some  firms  than  others.  Although 
increased  costs  may  reduce  demand,  that 
alone  would  not  necessarily  affect  market 
structure.  However,  concentration  could 
increase  if  the  cost  increases  are  both 
significant  and  a^ect  smaller  Arms  more 
severely  than  large  ones;  costs  that  vary  with 
output  (e.g.,  added  insulation)  should  not 
disadvantage  smaller  firms  while  costs 
independent  of  output  (e.g.,  redesign  of  a 
freezer)  might  disadvantage  a  smaller  firm 
with  a  lesser  number  of  units  across  which  to 
spread  the  same  fixed  costs. 

Nevertheless,  before  such  asymmetrical 
cost  increases  could  affect  competition 
adversely,  the  increases  would  have  to  be 
sufficiently  severe  and  asymmetrical  that 
they  would  force  from  the  market  one  or 
more  significant  competitors.  In  addition, 
levels  of  concentration  would  have  to  rise 
substantially  because  of  such  exits;  yet  the 
more  common  result  of  exits  is  that  each  of 
the  remaining  significant  competitors  would 
be  likely  to  improve  its  market  share  to  a 
limited  extent  (unlike  a  merger  where  the 
acquiring  firm  is  likely  to  become 
substantially  larger).  Finally,  other  market 


conditions  (e.g.,  entry  barriers)  would  have  to 
be  conducive  to  oligopolistic  pricing  or  price 
fixing. 

The  available  evidence  in  this  instance 
does  notdemonstrate  to  the  Department  that 
such  a  lessening  of  competition  would  be 
likely  to  occur  if  DOE  adopts  the  proposed 
standards  for  refrigerators,  refrigerator- 
freezers,  or  freezers.  This  evaluation  is  based 
on  information  concerning  the  identity  and 
size  of  the  principal  competitors  and  other 
market  conditions.  However,  for  these  three 
products,  the  evidence  does  not  wholly 
foreclose  the  possibility  of  an  anticompetitive 
impact.  There  is,  for  example,  some  evidence 
that  increases  in  fixed  costs  may  occur  and 
affect  smaller  competitors  more  severely  than 
larger  ones.  If  DOE  concluded  that  its 
standards  for  refrigerators,  refrigerator- 
freezers,  or  freezers  would  cause  a  reduction 
in  the  number  of  significant  competitors,  then 
a  further  review  of  the  competitive  impact 
would  be  warranted. 

There  does  not  appear  to  be  a  substantial 
threat  that  the  standards  for  refrigerators, 
refrigerator-freezers,  and  freezers  would 
threaten  competition  by  increasing  product 
homogeneity.  The  standards  are  performance 


rather  than  design  standards,  so  that  they  can 
be  met  by  different  combinations  of  features. 
In  addition,  the  energy-using  characteristics 
of  the  appliances  represent  only  one  aspect 
of  the  products,  and  variation  in  other 
features  would  l>e  expected  to  continue. 

In  making  its  determination,  the 
Department  has  relied  on  the  facts  set  forth 
in  DOE's  technical  support  docimient  as  well 
as  other  information  that  could  l>e  collected 
by  the  Department  in  the  time  allowed  and 
without  the  benefit  of  compulsory  process. 
The  Department  does  not,  however,  accept 
the  assertion  in  the  Notice  of  Proposed 
Rulemaking  that  competitive  concerns  are 
mitigated  by  the  likelihood  that  the  standards 
will  result  in  increased  profits  for 
manufacturers.  Apart  from  other  difficulties 
with  this  inference,  the  evidence  does  not 
persuade  the  Department  that  the  proposed 
standard"  will  increase  profits. 

Sincerely, 
Michael  Boudin, 

Acting  Assistant  Attorney  General. 
(FR  Doc.  89-27254  Filed  11-16-89;  8:45  am] 

BlUJtM  CODE  •450-01-M 


Friday 

November  17,  1989 


Part  IV 


The  President 


f    L  J 

=       ^ 

- —  ^ — 

"~^" 

S^. ^ — .^ 

^ 

ss. 

^    ^^^ 

s^'s 

Proclamation  6068— National  Diabetes 
Month,  1989 
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Proclamation  6068  of  November  15,  1969 
Naticmal  Diabetes  Month,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Diabetes  mellitus  is  one  of  the  most  serious  public  health  problems  challeng- 
ing this  country  today.  An  estimated  11  million  Americans  have  the  disease, 
and  about  half  of  the  them  are  not  aware  of  their  illness. 

Each  year,  more  than  500,CXX)  new  cases  of  diabetes  are  identified.  All 
diabetics  are  at  increased  risk  of  developing  eye.  nerve,  or  kidney  damage,  as 
wrell  as  heart  disease.  These  complications  make  diabetes  a  leading  cause  of 
death  in  the  United  States.  Affecting  individuals  of  all  ages,  regardless  of 
gender  or  race,  diabetes  costs  our  Nation  biUions  of  dollars  annually  in  health 
care  and  lost  economic  productivity.  More  important,  however,  and  more 
tragic  is  the  untold  personal  suffering  endured  by  diabetics  and  their  families. 

Fortunately,  however,  the  mystery  of  diabetes  is  beginning  to  unfold.  Medical 
research  has  produced  remarkable  progress  in  understanding  the  causes  and 
complications  of  diabetes  and  in  devising  treatments  for  it.  In  insulin-depend- 
ent diabetes,  the  immune  system  destroys  insulin-producing  cells.  Recent 
research  advances  include  the  identification  of  markers  that  signal  the  onset 
of  insulin-dependent  diabetes  years  before  it  occurs — a  discovery  that  may 
one  day  make  early  intervention  possible. 

Progress  also  has  been  made  in  unraveling  the  puzzle  of  non-insulln-depend- 
ent  diabetes,  with  indications  that  this  form  of  diabetes  is  actually  many 
diseases  with  different  causes  related  to  cellular  abnormalities.  In  this  area  of 
research,  scientists  are  developing  and  applying  the  tools  needed  to  examine 
what  happens  in  diabetes  at  the  cellular  level. 

Basic  and  clinical  research  advances  have  significantly  reduced  diabetes- 
related  deaths  and  have  improved  the  quality  of  life  for  people  with  diabetes. 
Nevertheless,  much  needs  to  be  done  before  the  cure  and  prevention  of 
diabetes  and  its  complications  become  a  reality.  The  Federal  Government,  in 
cooperation  with  volimtary  and  professional  health  organizations,  is  continu- 
ing to  conduct  research  aimed  at  eliminating  diabetes  as  a  threat  to  the  health 
of  present  and  future  generations. 

To  enhance  public  understanding  of  diabetes  and  to  recognize  the  efforts  of 
those  working  to  eliminate  this  public  health  problem,  the  Congress,  by  Senate 
Joint  Resolution  131,  has  designated  the  month  of  November  1989  as  "National 
Diabetes  Month"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  month. 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  November  1989  as  National 
Diabetes  Month.  I  call  upon  concerned  Government  agencies,  public  and 
private  organizations,  and  the  people  of  the  United  States  to  observe  this 
month  with  appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  by  hand  this  fifteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 


[FR  Doc  89-27313 
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Proclamation  6069  of  November  15,  1989 
Community  Fomidation  Week,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  our  Nation's  history,  individual  Americans  have  volimtarily  joined 
together  to  meet  important  needs  in  their  communities.  This  generosity,  this 
willingness  to  work  together  toward  a  common  goal,  is  a  hallmark  of  the 
American  character. 

Today,  private  voluntary  associations  across  the  country  make  substantial 
contributions  to  our  Nation's  well-being  in  areas  such  as  health  care  and 
social  services,  education  and  the  arts,  economic  development,  and  environ- 
mental protection.  Many  of  these  associations  are  community  foundations — 
charitable  organizations  formed  to  attract  and  distribute  endov\rment  funds. 

Directed  by  volunteers,  commimity  foundations  provide  effective  leadership  in 
communities  throughout  the  United  States,  often  supplementing  or  assisting  in 
the  coordination  of  public  programs  and  other  private  se^ces.  They  are  one 
of  the  fastest  growing  forms  of  philanthropy  in  the  United  States. 

In  grateful  recognition  of  our  Nation's  charitable  organizations  and  the  con- 
cerned individuals  who  donate  their  time,  talent,  and  material  resources  to 
them,  the  Congress,  by  House  Joint  Resolution  425,  has  designated  the  week  of 
November  12  through  18,  1989,  as  "Community  Foundation  Week"  and  has 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  12  through  November  18, 
1989,  as  Community  Foimdation  Week.  I  call  upon  the  people  of  the  United 
States  to  observe  the  week  with  appropriate  programs,  ceremonies,  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 


(FR  Doc.  89-27314 
Filed  11-lft-W;  11:59  am] 
Billing  code  319S-01-M 
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Proclamation  6070  of  November  15,  19B9 
National  Farm-City  Week,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  during  the  week  of  Thanksgiving,  we  Americans  pause  to  express 
our  gratitude  for  the  safe  and  abundant  supply  of  food  with  which  we  have 
been  blessed.  This  plenty  has  been  brought  to  our  tables  not  only  by  farmers, 
but  also  by  many  others  who  play  vital  roles  in  our  agricultural  production 
and  distribution  system.  As  we  observe  this  35th  annual  National  Farm-City 
Week,  we  recognize  these  hard-working  Americans  for  their  important  contri- 
butions to  our  Nation's  well-being. 

Our  Nation's  farmers  are  assisted  in  their  work  by  the  tmanufacturers  and 
suppliers  of  equipment,  seeds,  and  fertilizers;  by  diose  who  transport  and 
process  the  fruits  of  their  labor;  and  by  those  who  distribute  and  sell  their 
final  products  in  our  rural  towns  and  in  our  cities.  The  cooperative  efforts  of 
farmers  and  those  who  serve  in  farming-related  industries  enable  American 
consiuners  to  enjoy  a  rich  variety  of  affordable,  high-quality  foodstuffs. 

This  rural-urban  bond  is  being  steadily  strengthened  as  more  and  more 
American  farmers  become  suppliers  of  not  only  food  and  fiber,  but  also  a 
growing  list  of  raw  materials  for  new  industrial  uses.  These  materials  include 
grains  for  ethanol  fuels  designed  to  improve  our  Nation's  air  quality,  as  well 
as  starches  for  biodegradable  plastics  designed  to  reduce  harmful  wastes  in 
the  environment. 

Americans  are  not  the  only  beneficiaries  of  our  farmers'  efforts,  however. 
Constituting  less  than  2  percent  of  the  population,  American  farmers  produce 
food  and  fiber  for  the  rest  of  the  country  and  much  of  the  world  as  well.  One- 
fifth  of  their  production  is  marketed  abroad.  These  exports  provide  needed 
agricultural  goods  to  people  in  other  nations  while  improving  the  United 
States'  balance  of  trade.  These  exports  also  stimulate  industrial  growth  and 
commerce. 

Because  all  Americans,  and  millions  of  people  aroimd  the  world,  benefit  from 
the  work  of  farmers  and  persons  in  farming-related  industries,  it  is  fitting  that 
we  honor  them  in  a  special  way  during  this  week  of  Thanksgiving. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  November  17  through 
November  23, 1989,  as  National  Farm-City  Week.  I  call  upon  all  Americans,  in 
rural  areas  and  cities  alike,  to  join  in  recognizing  the  accomplishments  of  our 
Nation's  farmers  and  all  those  who  cooperate  in  producing  the  abundance  of 
agricultural  goods  that  enrich  and  strengthen  the  United  States. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 
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Proclamation  8071  of  November  15,  1989 
National  Philanthropy  Day,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Noting  the  American  people's  willingness  to  work  together  in  order  to  assist  a 
neighbor  or  impfove  their  communities,  the  great  French  social  philosopher, 
Alexis  de  Tocqueville,  once  asked,  "What  political  power  could  ever  carry  on 
the  vast  multitude  of  lesser  undertakings  which  the  American  citizens  perform 
every  day,  with  the  assistance  of  the  principle  of  association?"  This  spirit  of 
voluntary  association  and  service  to  others  continues  to  be  a  proud  portion  of 
the  American  character.  Today,  nonprofit  philanthropic  organizations  in  the 
United  States  number  in  the  hundreds  of  thousands.  These  organizations 
employ  millions  of  people,  many  of  them  volunteers.  The  American  people 
give  generously  to  all  of  them — ^not  only  through  financial  contributions  but 
also  through  regular  donations  of  their  time,  talents,  and  material  resources. 

Today,  we  recognize  and  salute  the  outstanding  work  done  by  members  of  our 
Nation's  philanthropic  organizations.  Through  their  schools,  churches,  local 
museums,  cultural  centers,  youth  groups,  hospitals,  research  institutions,  and 
many  other  organizations,  millions  of  concerned  Americans  are  generously 
serving  others.  Whether  bringing  aid  and  comfort  to  the  sick,  the  elderly,  and 
the  disadvantaged,  or  providing  rewarding  educational  and  recreational  op- 
portunities for  everyone,  these  individuals  are  illustrating  that  there  is  no 
better  exercise  for  the  human  heart  than  reaching  out  and  lifting  someone  else 
up. 

In  recognition  of  all  those  who  lead,  staff,  and  support  our  Nation's  charitable 
organizations,  the  Congress,  by  Senate  Joint  Resolution  88,  has  designated 
November  17,  1989,  as  "National  Philanthropy  Day"  and  has  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  17,  1989,  as  National  Philanthropy 
Day.  I  call  upon  the  people  of  the  United  States  to  observe  this  day  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenUi. 
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See  Land  Management  Bureau;  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Group-term  life  insurance,  47978 

Mortality  table;  life  insurance  proceeds,  deferred 
payments  exclusion,  47979 
PROPOSED  RULES 
Income  taxes: 

Group-term  life  insurance;  cross  reference,  47995 

International  Development  Cooperation  Agency 

See  Agency  'cr  International  Development 

International  Trade  Administration 

NOTICES 

Antiduniping: 

Cellular  mobile  telephones  and  subassemblies  from 
Japan.  48011 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  48010 

Limousines  from  Canada,  48010 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations,  48034 
Rail  carriers: 

Railroad  revenue  adequacy  determinations,  48034 
Railroad  operation,  acquisition,  construction,  etc.: 

Shore  Fast  Line,  Inc.,  48035 
Railroad  services  abandonment: 

Atchison,  Topeka  &  Santa  Fe  Railway  Co..  48036 

Consolidated  Rail  Corp.,  48035 

CSX  Transportation,  Inc.,  48036 

Justice  Department 

See  also  Drug  Enforcement  Administration;  Immigration  and 

Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments: 
Benson.  48037 
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Tyson  Foods.  Inc..  48038 

Washington  Ecology  Department  et  al..  48037 

Weyerhaeuser  Co..  48037 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders:  • 

Washington,  47982 

Maritime  Administration 

NOTICES 

Mortgagees  and  trustees;  applicants  approved,  disapproved, 
etc.: 
Mercantile  Bank  of  Saint  Louis  National  Association. 
480S4 
War  risk  insurance: 
Ship  value  determinations,  48050 

Mine  Safety  and  Healtti  Administration 

PROPOSED  RULES 

Coal  mine  safety  and  health: 
Mine  rescue,  self-rescuer,  fire  drill,  and  first-aid  training 

for  supervisory  employees;  reporting  and 

recordkeeping  requirements,  48062 
NOTICES 

Safety  standard  petitions: 
Consolidation  Coal  Co.,  48039 
Granny  Rose  Coal  Co.,  48039 
Pyro  Mining  Co.,  48040 
Tudy  Coal  Co.,  48040 
Utah  Power  &  Light  Co.,  48041 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Aeronautics  Advisory  Committee,  48041 

National  Commission  for  Employment  Policy 

NOTICES 

Hearings,  48041,  48042 

(2  documents] 
Meetings,  48042 

National  Commission  on  Children 

NOTICES 
Hearings,  48041 

National  Credit  Union  Administration 

PROPOSED  RULES 

Credit  unions: 
Share  insurance  and  one  percent  capitalization  deposit; 
administrative  fees,  47991 

National  Higtiway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Goodyear  Tire  &  Rubber  Co.,  48054 

National  Institute  for  Occupational  Safety  and  Healtti 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Tecfinology 

NOTICES 
Meetings: 
Advanced  Technology  Visiting  Committee,  48017 


National  Institutes  of  Healtti 

NOTICES 

Meetings: 
National  Heart.  Lung,  and  Blood  Institute,  48031.  48032 

(2  documents) 
National  Institute  of  Child  Health  and  Human 
Development,  48031 

National  Oceanic  and  Atmosptteric  Acfaninistratton 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Gulf  of  Mexico  and  South  Atlantic  spiny  lobster,  48058 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Chenault.  George  S.,  48017 
Guerrero-Calderon,  Jorge  L,  48017 
Fishery  conservation  and  management: 
Gulf  of  Mexico  and  South  Atlantic  spiny  lobster,  48059 

National  Parl(  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
George  Washington  Memorial  Parkway;  Potomac  Greens 
development.  Alexandria,  VA.  48033 

Navy  Department 

NOTICES 

Meetings: 

Chief  of  Naval  Operations  Executive  Panel  Advisory 
Conmiittee.  48018 
Patent  licenses,  exclusive: 

Razar  Resources,  Inc.,  48018 

Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

Quarterly  reports  to  Congress,  48042 
Applications,  hearings,  determinations,  etc.: 

Southern  California  Edison  Co.  et  al..  48045 

Public  Healtti  Service 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Alcohol,  Drug  Abuse,  and  Mental  Health  Administration, 

48032 
National  Institutes  of  Health,  48032 

Researcti  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Miscellaneous  amendments;  correction,  47986 

NOTICES 

Radioactive  materials,  safe  transport: 
International  Atomic  Energy  Agency  revisions; 
availability,  48054 

Selective  Service  System 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  48045 


VI 
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Small  Business  Administration 

RULES 

Small  business  size  standards: 

Industries  without  established  gj^e  standards.  47966 
NOTICES 

Disaster  loan  areas: 

California,  48046 

Kentucky,  48046 
Meetings;  regional  advisory  eouocilst 

California,  48046 
(2  documents) 

District  of  Columbia,  46047 

Idaho,  48046 

Iowa,  48047 

Kansas,  48047 

New  Jersey,  48047 

New  York,  48047 
Senior  Executive  Service: 

Performance  Review  Boards;  membership^  48047 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  48056 
(2  documents) 

Transportation  Oapiulmefit 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Federal  Railroad 
Administration;  Maritime  Administration;  National 
Highway  Traffic  Safety  Administration;  Research  and 
Special  Programs  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

48048 
Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  48048 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Infonnation  Agency 

RUt.ES 

Exchange  visitor  program: 

Citizenship  of  responsibls  ofTicers  aad  sponsorship,  4797& 
NOTICES 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  48055 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttie  parts  affected  this  month  can  tie  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 

1900 47957 

1902 47958 

1941 47958 

.1943 47958 

19*5 47958 

1957 47957 

1962. 47958 

1980 47958 

rropwd  nulm: 

300 47991 

318. 47991 

•  CFR 

245 47967 


12  CFR 
PropoMd  Rul«K 

701 47991 

741 47991 

13  CFR  y 

121 „... 47968 

301 ; 47970 

305 47970 

14  CFR 

71  (Sdocuments^ 47»71. 

47972 

73 47973 

75  (6  documents) 47972- 

47975 
Proposed  RiiIm: 
75 47993 

15  CFR 
PropoMd  RuIm: 

Ch.  VII 47994 

22  CFR 

514 47976 

26  CFR 

1  (2  documents) 47978, 

47979 
PropoMd  RuIm: 

1 47995 


30  CFR 
PropoMd  RuIm: 

48 48062 

75 „ 48062 

77 48062 

33  CFR 
Proposed  RuIm: 

1 75 _..„ 47995 

181 47995 

40  CFR 

180 47980 

43  CFR 

Public  Lend  Order 

6752 „.47982 

44  CFR 

Proposed  Rules: 

67 47998 

206 ™ 48006 

45  CFR 

1385 47982 

1 386 47982 

1 387 47982 

1 388... _..  47982 

46  CFR 
Proposed  Rules:  / ^ 

580 48006 

581 48006 

49  CFR 

1 71 47986 

172 47986 

1 73 47986 

1 74 „ 47986 

1 78. _ 47986 

1 79 „  47986 

383 47988 

SaCFR 

Proposed  Rules: 

640 48058 


Separate  Parts  In  Ttiis  Issue 

Partil 

Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  48058 

Part  III 

Department  of  Labor,  Mine  Safety  and  Health 
Administration,  48062 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  flndmg  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


47057 


Rules  Bn6  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicatxiity  and  legal  effect,  n>ost 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
put>itshed  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1900  and  1957 

Sale  of  Section  502  Rural  Housing 
Loans 

agency:  Farmers  Home  Administration, 
USDA. 

ACTION:  Interim  rule;  guidelines. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  revises  the 
guidelines  in  preparation  for  the  transfer 
of  subservicing  responsibilities  to  the 
private  sector.  This  action  is  necessary 
for  the  protection  of  the  rights  of 
borrowers  whose  loans  were  sold  to  the 
private  sector  under  the  provisions  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986,  Public  Uw  99-509  (OBRA).  The 
intended  effect  of  this  action  is  to  notify 
the  public  of  how  these  borrower's 
rights  will  be  protected  under  private 
sector  servicing. 

dates:  Effective  on  November  20.  1989. 
Comments  must  be  received  on  or 
before  December  20. 1989. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration, 
U.S.  Department  of  Agriculture,  Room 
6348,  South  Agriculture  BIdg.,  14th  and 
Independence  Ave.,  SW.,  Washington, 
DC,  2025a  All  written  comments  will  be 
available  for  public  inspection  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACR 

Phil  Girard,  Senior  Loan  Specialist, 
Single  Family  Housing,  Servicing  and 
Property  Management  Division,  Farmers 
Home  Administration,  USDA,  Room 
5309,  South  Agriculture  Building, 
Washington,  DC  20250,  telephone  (202) 
383-1452. 


SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  in  Secretary's  Memorandum 
1512-1  which  implements  Executive 
Order  12291  and  has  been  determined  to 
be  nonmajor. 

It  is  the  policy  of  this  Department  to 
publish  for  comment,  rules  relating  to 
public  property,  loans,  grants,  benefits, 
or  contracts,  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
because  it  is  now  impractical  to  do  so 
because  of  the  time  contraints 
associated  with  the  transfer  of  the 
Agency's  subservicing  responsibilities  to 
the  private  sector  as  required  by  the 
Subservicing  Agreement  between  the 
Master  Servicer  and  FmHA.  Congress 
mandated  the  sale  of  RH  assets  to  yield 
$1.7  billion  in  proceeds  by  the  end  of  FY 
1987.  The  sale  to  the  private  sector, 
under  provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA) 
occurred  September  29, 1987.  Servicing 
responsibilities  shifted  to  the  Master 
Servicer  at  the  time  of  the  sale  as 
provided  in  Article  III  of  the  Pooling  and 
Servicing  Agreement.  The  Subservicing 
Agreement  establishes  that  FmHA  will 
act  as  subservicer  for  a  transition  period 
not  to  extend  past  September  30, 1989. 
Section  5.06  of  the  Loan  Sale  Agreement 
requires  FmHA  to  effect  an  orderly 
transfer  of  servicing  to  the  private 
sector.  Because  of  the  voluminous 
nature  of  the  borrower  loan  files,  an 
orderly  transfer  requires  a  staged 
turnover  in  order  to  complete  the 
transaction  ordered  by  OBRA  by  the 
September  30, 1989  deadline.  This  action 
provides  basic  information  concerning 
the  private  sector's  obligation  to  protect 
^  borrowers'  rights  as  provided  in  FmHA 
*  regulations  and  of  FmHA's  limited 
involvement  after  transfer  of 
subservicing  responsibilities. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environment  Policy  Act  of  1969,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410,  Low  Income  Housing 
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Loans  (section  502  Rural  Housing 
Loans),  and  is  not  subject  to  the 
provision  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  7  CFR  3015,  subpart  V  (48 
FR  29115,  June  24, 1983)  and  FmHA 
Instruction  1940-J.  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities"  (December  23, 1983). 

List  of  Subjects 

7  CFR  Part  1900 

Appeals,  Credit  Loan  programs — 
Housing  and  community  development. 

7  CFR  Part  1957 

Account  servicing.  Interest  credit. 
Loan  programs — housing  and 
community  development.  Mortgages, 
Rural  housing. 

Accordingly,  7  CFR  chapter  XVm  is 
amended  as  follows: 

PART  1900— GENERAL 

1.  The  authority  citation  for  part  1900 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989, 42  U.S.C.  1480,  5 
U.S.C  301.  7  CFR  2.23  and  2.70. 

Subpart  B— Adverse  Decisions  and 
Administrative  Appeals 

2.  In  S  1900.51,  paragraph  (b)  is 
revised  to  read  as  follows: 

S  1900.51    General. 


(b)  The  Provisions  of  this  subpart 
apply  to  program  administrative 
decisions  concerning  all  loans  and 
grants  made  by  FmHA.  These  include 
farmer  program  loans,  housing  loans 
(both  single-  and  multi-family), 
community  and  business  program  loans, 
and  all  grant  programs  administered  by 
FmHA.  Hearings  for  single  family 
housing  loans  sold  to  the  Rural  Housing 
Trust  1987-1  will  be  conducted  by  the 
Trust's  Master  Servicer  acting  through 
its  subservicer.  The  borrower  has  the 
right  to  a  review  by  the  FmHA  National 
Appeals  Staff  as  defined  in  S  1900.58  of 
this  subpart  of  hearing  decisions  made 
by  the  Master  Servicer  acting  through  its 
subservicer,  except  the  State  Director 
cannot  be  the  initial  review  officer.  The 
initial  review  will  be  conducted  by  the 
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Trust's  Master  Servicer  acting  through 
its  subservicer. 


3.  Part  1957  is  revised  to  read  as 
follows: 

PART  157-ASSET  SALES 

Subpart  A— Aural  Housinff  AsMt  Sales 

1957.1  General. 

1957.2  Transfer  with  assumptions. 

1957.3  [Reserved] 

1957.4  Graduation. 

1957.5  [Reserved] 

1957.6  Appeal  reviews. 
1957.7-1957.50    [Reserved] 

Authority:  Pub.  L  99-609,  sec  2001(b)(1). 

Subpart  A— Aural  Housing  Asset  Sales 

§  1957.1    General. 

Pursuant  to  the  Omnibus  Budget 
Reconciliation  Act  of  1986.  Public  Law 
99-509.  the  Fanners  Home 
Administration  sold  certain  of  the 
portfolio  of  loans  made  under  section 
502  of  the  Housing  Act  of  1949  to  the 
Rural  Housing  Trust,  1987-1.  The  sale 
was  without  recourse  to  FmHA  except 
for  certain  provisions  providing  for 
FmHA's  payment  of  interest  credit 
amounts  and  agreement  to  compensate 
the  Rural  Housing  Trust  1987-1  for 
future  cash  flow  changes  due  to  revised 
borrowers  rights  as  set  forth  in  FmHA 
regulations.  The  sale  documents  to  Rural 
Housing  Trust  1987-1  recognize  that  the 
FmHA  loans  were  assigned  subject  to 
rights  provided  to  these  borrowers 
under  documentation  to  recognize  the 
rights  of  FmHA  borrowers  under 
regulations  of  FmHA  as  they  may  exist 
from  time  to  time  and  to  service  the 
loans  in  accordance  with  then  current 
FmHA  regulations.  In  addition,  as 
provided  in  §  1957.6  of  this  subpart. 
FmHA  has  retained  review,  but  not 
hearing  authority  under  the  FmHA 
Appeal  Procedure,  7  CFR  part  1900. 
Subpart  B.  Failure  of  private  servicers  to 
comply  with  FmHA  regulations  in 
servicing  loans  sold  to  the  Rural 
Housing  Trust  1987-1  may  be  redressed 
in  the  review  process  under  the  Appeal 
Procedure. 

§  1957.2    Transfer  with  assumptions. 

FmHA  regulations  governing  transfers 
and  assumptions  will  not  apply  to  these 
loans.  Individuals  who  what  to  purchase 
property  securing  a  loan  held  by  the 
Rural  Housing  Trust  1987-1.  and  who 
are  eligible  for  an  FmHA  §  502  loan  will 
be  given  the  same  priority  by  FmHA  as 
a  transferee  of  a  §  502  loan  Lf  the 
property  is  then  suitable  for  the  FmHA 
RH  program  and  is  located  in  an  eligible 
area.  The  Master  Servicer  of  the  Rural 
Housing  Trust  1987-1,  may  permit  an 
assumption  if  it  is  deemed  by  the  Master 


Servicer  to  be  in  the  financial  interest  of 
the  Trust,  but  in  such  case  the  transferee 
would  not  be  eligible  for  FmHA  loan 
servicing  benefits  under  FmHA 
regulations. 

§1957.3    [Reservedl 

§  1957.4    Graduatloa 

Borrowers  will  not  be  required  to 
graduate  to  other  credit 

}  1957.5    [Reserrad] 

§1957.9    Appeal  reviews. 

The  Master  SeEvicer.  acting  through 
its  sidsservicer,  will  have  the 
responsibility  to  conduct  hearings  under 
the  appeal  process.  Final  review  of  an 
adverse  decision  upheld  under  the 
appeal  fffocess  will  remain  with  FmHA 
and  be  conducted  by  the  Agency's 
National  Appeal  Staff,  Washington,  DC. 
under  the  FmHA  Appeal  Procedures,  7 
CFR  part  1900,  subpart  B.  This  review  is 
final  and  will  conclude  the  appellant's 
administrative  appeal  process. 

§1957.7-1957.50    [Reserved] 

Dated:  September  21. 1909. 
Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 

Rural  Development 

[FR  Doc.  89-26961  Filed  11-17-09: 8:45  amj 
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7  CFfl  Parte  1902, 1941, 1943, 1945, 
1962,  and  1960 

Removal  of  Obsolete  Fonns  From 
Farmer  Program  Regulations 

agency:  Farmers  Home  Administration. 

USDA. 

action:  Final  rule. 

summary:  The  Fanners  Home 
Administration  (FmHA)  is  amending  its 
regulations  to  remove  references  to 
several  obsolete  forms.  The  intended 
effect  is  to  update  references  to  forms  in 
the  Agency's  regidations.  This  action  is 
the  result  of  an  internal  forms  review. 
EFFECTtVB  DATE:  November  20, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Mary  Ferguson — Loan  Specialist — 
Insured  Loan  Making  Branch  Farmer 
Programs — Loan  Making  Division, 
FmHA.  USDA.  Room  542&-S.  14th  and 
Independence  Avenue.  SW.. 
Washington.  DC  20250,  telephone  (202) 
475-4018. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1.  which  implements 
Executive  Order  12291.  and  has  been 
determined  to  be  exempt  from  those 
requirements  because  it  involves  only 


internal  Agency  management  It  is  the 
policy  of  this  Department  to  publish  for 
comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  ndemaking 
since  it  involves  only  internal  agency 
management,  making  publication  for 
comment  unnecessary 

The  amended  regulations  remove  the 
following  forms:  FmHA  Forms  402-5. 
Deposit  Agreement-Non  FmHA  Funds; 
432-9,  Social  Security  Taxes  Paid  During 
the  Year  for  Hired  Labor;  440-6. 
Severance  Agreement;  443-2.  Option  for 
Purchase  of  Farm  Land  to  be 
Subdivided;  443-3.  Assignment  of 
Interest  in  Option;  443-4,  Designation  of 
Assignee  of  Interest  in  Options;  443-5. 
Short  Term  Lease  of  Optional  Land;  443- 
6.  Short  Term  Lease;  443-8.  Agreement 
(Between  Seller,  Purchaser  and  Tenant); 
443-10,  Acceptance  of  Option  by 
Assignee;  443-11,  Acceptance  of  Option 
by  Buyer  (Land  to  be  Subdivided);  443- 
12,  Farm  Ownership  and  Individual  Soil 
and  Water  Fund  Analysis;  462-ia 
FmHA  Answer  to  Request  for 
Information;  1924-14,  Notice— Fanner 
E>rogram  Borrower  Servicing  Options 
Including  Deferral  and  Borrower 
Respoijaibilities;.1940-37,  Economic 
Emergency  Loan  Analysis;  1941-7,  OL 
and  Other  Credit  Analysis;  1945-2a 
Applicant's  Environmental  Impact 
Evaluation;  1945-23.  Applicant's 
Certification  (Insured  Economic 
Emergency);  449-12,  Request  for  Loan 
Note  Guarantee  (Farmer  Program 
Loans):  449-26,  Certificates  of  Lender 
and  Apphcant  (Emergency  Livestock 
Loan);  449-31,  Emergency  Livestock 
Loan  Analysis;  and  1980-32,  Lender's 
Certification.  Form  FmHA  1980-25. 
Request  for  Guarantee  (Farmer  Program 
Loans)  is  being  combined  with  Form 
FmHA  449-12  to  create  a  revised  Form 
FmHA  1980-25.  This  will  allow  for  the 
deletion  of  the  Form  FmHA  448-12  and 
will  allow  for  the  use  of  only  one  form 
instead  of  two. 

This  action  affects  the  following 
programs  listed  in  the  catalog  of  Federal 
Domestic  Assistance: 

10.406  Operating  Loans 

10.407  Farm  Ownership  Loans 
10.416    Soil  and  Water  Loans 
10.404    Emergency  Loans 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372, 
which  required  intergovernmental 
consultation  with  State  and  local 
officials.  See  7  CFR  part  3015,  subpart  V 
(48  FR  29115,  June  24, 1983)  and  FmHA 
Instruction  1940-].  "Intergovernmental 
Review  of  Farmers  Home 


^•^deral  Register 


'4    No.  222  /  Monday 


Administration  Programs  and 
Activities.'*  (December  23, 1963). 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program." 
FmHA  has  determined  that  this  final 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  wiHi  the  National 
Environment  Policy  Act  of  1969,  Public 
Law  91-190.  and  Environmental  Impact 
Statement  is  not  required. 

List  of  Sub)ect8 

7  CFR  Part  1902 

Accounting.  Banks.  Banking.  Grant 
programs — Housing  and  community 
development,  Loan  programs — 
Agriculture.  Loan  programs — Housing 
and  community  development. 

7  CFR  Part  1941 

Crops.  Livestock,  Loan  Programs — 
Agriculture.  Rural  areas,  Youth, 

7  CFR  Part  1943 

Credit,  Loan  programs — Agriculture, 
Recreation,  Water  resources. 

7CFR  Part  1945 

Agriculture.  Disaster  assistance, 
Intergovernmental  relations,  Livestock, 
Loan  programs — agriculture. 

7  CFR  Part  1962 

Crops,  Government  property, 
Livestock,  Loan  Programs — Agriculture, 
Rural  areas. 

7  CFR  Part  1980 

Agriculture,  Loan  programs — 
Agriculture. 

Therefore.  Chapter  XVm,  tide  7.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1902->SUPERVISED  BANK 
ACCOUNTS 

1.  The  authority  citation  for  Part  1902 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  1480;  S 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— Loan  and  Grant 
Disbursement 

2.  Section  1902.1  (i)  is  revised  to  read 
as  follows: 

§  1902.1    QeneraL 


(i)  Supervised  bank  accounts  referred 
to  in  this  Subpart  are  bank,  savings  and 
loan,  or  credit  union  accounts 
established  through  deposit  agreements 
entered  into  between  the  Irorrower,  the 
United  States  of  America  acting  through 
the  FmHA,  and  the  Financial  Institution 


on  Form  FmHA  400-1,  llepoeit 

Agreement". 

3.  Section  1902.1  is  amended  by 
removing  paragraph  (k)  and 
redesignating  paragraph  (i)  as  paragraph 
(k),  and  by  inserting  a  period  after  the 
words  "Form  FmHA  402-1,"  and 
removing  the  remainder  of  the  sentence, 
from  newly  redesignated  paragraph  (k). 

§1902.2    [Amended] 

4.  Section  1902.2  is  amended  by 
removing  paragraph  (f)  and 
redesignating  paragraph  (g)  as 

paragraph  (f)- 

§1902.10    [Amended] 

5.  Section  1902.10(c)  is  amended  by 
inserting  a  period  after  the  words  "Form 
FmHA  402-1"  and  removing  the 
remainder  of  the  sentence. 

PART  1941— OPERATING  LOANS 

6.  The  authority  citation  for  part  1941 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1989;  5  U.S.C  301;  7  CFR 
2.23  and  2.7a 

Subpart  A — Operating  Loan  Policies, 
Procedures,  and  Auttiorizatiorts 

§1941.19    [Amended] 

7.  Section  1941.19(g)(2)  is  amended  by 
inserting  a  period  after  the  words 
"Consent  and  Subordination 
Agreement"  and  removing  the 
remainder  of  the  sentence. 

Exhibit  A  to  subpart  A  [Amended] 

8.  Exhibit  A  of  subpart  A  is  amended 
under  the  tide  "Docket  Preparation"  by 
removing  from  the  table  the  entry  for 
form  numbers  "440-6"and  "1941-7,"  and 
in  paragraph  B  under  the  tide  "Loan 
Approval  and  Closing"  by  removing 
from  the  table  the  entry  for  form  number 
"402-5." 

Subpart  B— Closing  Loans  Secured  by 
Ctiattels 

§1941.60    [Amended] 

9.  Section  1941.60(d)  is  amended  by 
inserting  in  the  last  sentence  a  period 
after  the  words  "Consent  and 
Subordination  Agreement"  and 
removing  the  remainder  of  the  sentence. 

§1941.67    [Amended] 

10.  Section  1941.67  is  amended  by 
deleting  the  phrase  "severance 
agreement."  from  the  introductory  text, 
and  by  removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as 
paragraph  (c). 

§1941.96    [Amended] 

11.  Section  1941.96(b)  is  amended  in 
the  first  sentence  by  adding  a  period 


after  the  word  "revned"  and  removing 
the  remainder  of  the  sentence. 

PART  1M3— FARM  OWNERSNIP,  SOIL 
AND  WATER  AND  RECREATION 

12.  The  authority  citation  for  peul  1943 
is  revised  to  read  as  follows: 

AiAoiity:  7  U.S.C  1980;  5  U.SlC  301;  7  CFR 
2.29  and  27a 

Subpart  A— Insured  Farm  Ownership 
Loan  Policleo,  Procedures  and 
Authorizations 

§1943.25    [Amended] 

13.  Section  1943.25  is  amended  by 
removing  paragraph  (a)(3). 

§1943.32    [AmMidad] 

14.  Section  1943.32(a)  is  amended  in 
the  table  of  forms  by  removing  the  entry 
for  form  numbers  "443-12"  and  "443-8," 
and  at  the  bottom  of  the  table  by 
removing  "footnote  *." 

§1943.34    [Amended] 

15.  Section  1943.34(b)  and  (c)  are 
revised  to  read  as  follows: 


§1943.34    Requesting  tMe 
accepting  option. 


(b)  The  applicant  will  sign  Form 
FmHA  440-35,  "Acceptance  of  Option," 
and  send  the  original  to  the  seller  if  land 
is  being  acquired.  A  copy  will  be  kept  in 
the  case  folder. 

(c)  The  applicant  will  arrange  with  the 
seller  to  take  possession  when  land  is 
being  acquired. 

Subpart  B — Insured  Soil  and  Water 
Loan  Policies,  Procedures  ar)d 
Authorizations 

§1943.82    [Amended] 

16.  Section  1943.82  is  amended  in  the 
table  of  forms  by  removing  the  entry  for 
form  number  "443-12  •".  and  at  the 
bottom  of  the  table  by  removing 
"footiiote  »." 

PART  1945— EMERGENCY 

17.  The  authority  citation  for  part  1945 
is  revised  to  read  as  follows: 

Authority:  U.S.C.  1989;  42  U.S.C  1480;  5 
U.S.C.  301;  7  CFR  2.23  and  2.7a 

Subpart  C— Economic  Emergency 
Loans 

§1945.128    [Amended] 

18.  Section  1945.128(b)  is  amended  in 
the  first  sentence  by  inserting  a  period 
after  the  words  "(operating  or  real 
estate)"  and  removing  the  remainder  of 
the  sentence. 
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Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Autt>orizations 

19.  Exhibit  A  of  Subpart  D.  paragraph 
ni  A.5.,  is  amended  in  the  table  of  forms 
by  removing  the  entry  for  form  numbers 
"443-2."  "443-3,"  "1924-14"  and  "1945- 
20." 

20.  Exhibit  A  of  Subpart  D,  paragraph 

IV  D.,  is  amended  in  the  table  of  forms 
by  removing  the  entry  for  form  number 
"440-6." 

21.  Exhibit  A  of  Subpart  D,  paragraph 

V  B.  2.,  is  amended  in  the  table  of  forms 
by  removing  the  entry  for  form  numbers 
"402-5"  and  "1924-14." 


Authority:  7  U.S.C.  1989:  5  U.S.C.  301;  7  CFR 
2.23  and  2.70. 

Subpart  A— Servicing  and  Uquidation 
of  Chattel  Security 

§  1962.14    [Amended] 

23.  Section  1962.14  (a)  is  amended  by 
removing  the  last  sentence. 

PART  1980— GENERAL 

24.  The  authority  citation  for  part  1980 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23  and  2.70. 


PART  1 962— PERSON AL  PROPERTY         Subpart  A— General 


22.  The  authority  citation  for  part  1962 
continues  to  read  as  follows: 


S  1980.13    [Amended] 
25.  Section  1980.13  (b)(2)  is  amended 


in  the  last  sentence  by  removing  the 
words  "Form  FmHA  449-12,  'Request  for 
Loan  Note  Guarantee;*  or"  and  by 
changing  the  title  of  Form  FmHA  1980- 
25  to  read  "Request  for  Guarantee 
(Farmer  Program  Loans)." 

§1980.83    [Amended] 

26.  Section  1980.83  (a)  is  amended  in 
the  second  sentence  by  changing  the 
title  of  Form  FmHA  1980-25  to  "Request 
for  Guarantee  (Farmer  Program  Loans)". 

27.  Appendix  G  of  Subpart  A  of  Part 
1980  is  revised  to  read  as  follows: 

Appendix  G — Request  for  Guarantee 
(Farmers  Program  Loans) 

BILUNG  CODE  3410-07-M 
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Appendix  G 


USDAFmHA 

FonnFmHA  1980-25 
(Re*.  10-89) 


Position  i 


REQUEST  FOR  GUARANTEE 
(Farmers  Progians  Loaw) 


FORM  APPftOvEO 
OMB  NO  0&7^007S 


Caic  No.  (Borrower's  Sec  Sac.  or  MS 

Tax  No.) 

State 

Type  of  Lotn 

D  FO           D  SW           D  OL           D  OL  Line  of  Credit 

County 

Applicantls  Name 

Applicant's  Address 

Lender  Requests  a  Loan  Note  Guarantee 

Lender  Requests  a  Contract  of  Gu.arantee  for  a  Line  of  Credit 

Principal  Amnunt  of  1  nan     t 

Line  of  Credit  Ceiling                              t 
Princioal  Amount  of  Initial  Advance       t 

The  undersigned  Leitder  requests  issuance  of  a  guarantee  in  the  subject  case. 

THE  FOLLOWIKIG  INFORMATION  AND  DOCUMENTS  ARE  SUBMITTED  FOR  YOUR  CONSIDERATION: 

1.  Copy  of  Application  for  Loan  with  enclosures. 

2.  Cash  flow  sheet. 

3.  Any  drawing  and  specifications  for:    D  construction      G  major  repairs     D  major  land  development 

4.  Appraisal  repon  on  any  real  estate  security. 

5.  Purposes  for  which  guarantee  loan  funds  wiD  be  used  and  the  amounts  to  be  used  for  such  purposes  are: 


PURPOSES 

AMOUNTS 

S 

6.  IntcrcM  raic  to  borrower  is ^  per  anmim. 

7.  Loan  fee  payable  by  loan  applicant  is %  of  prindpat  amount  of  loan  or  S . 

t.  Repaymem  petiod  for  the  loan  or  line  of  credit  it ycai(s). 

9.  Propotcd  loan  guarantee  is %  of  the  principal  and  interest. 

10.  Eaerow  acanim  it  required  for:    O  Taxes       D  Insunnce  premiums       D  Other  (specify) . 

11.  The  nndenigned  Lender  is  tubjea  to  examination  and  si^xrvision  by 


(Insert  name  tf/ettmy  ^  UnHed  States  or  State,  or  "Name") 


^Hn»en  "Noae;"  or  if  Lender  charges  •  loan  fee,  insert  perccniate  or  dollars. 


^ubNc  vvpofttno  biif4sn  toe  ttMt  coNccuon  of  Intannailon  It  MMnaMd  to  oiwao'  ^  liouf  po*  fooponoo,  tndutfMtQ 
gMtwrwg  «wl  mmnmiung  m»  d«U  woodod.  md  cowiglimg  xd  rontowHn  Uio  eoWOwn  ol  Urtonnwion  Slid 
l»c«o«>  o«  -imoiwuon.  iwcludwig  «ugBnlio»i«  lot  lodueina  t»i«  tmOm.  lo  OidMli— ««« AtWoniiii 
e<  M«ni0tiMM  and  Budgti.  PiparwoO  Nodwcilan  fntte*  lOMB  Mo.  OSTMOTai. ^MUhtn0on. DC  20601. 


Mmo  tat  tdviMrttia  itiatTucltotia.  MotdMtiQ  OKtstHi^  doti  ioikcm- 
tagatdlKQ  ma  bMdan  oMHiiat*  o>  ant  oHw  Mpoct  o)  tiM  cet^ 
owMi  iiiiiii  m m.  wamiatux. oc  2(asft«na«oMitoa«t 
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12.     LcMn(^  will  be  D  made,  and/or  D  serviced,  by  the  undersigned's: 
D  Main  oHice  address: . 


n  Brancb  offlce: 

Rranrh  nfTice  addrM«!     

(Namt  of  officei 

n  Atent: 

Agmt'taddreM! 

(Name  ofAgeni) 

13.     Initial  loan/line  of  credit  is  scheduled  for  repayment: 


(Maturity  date  for  line  of  credit  agreement  and/or  dates  of  moniMy, 
annual,  or  other  installments) 


14.     Late  payment  charges,  if  any,  are  made  on  the  following  basis  pursuant  to  a  written  agreement  between  the  applicant  and  the  under- 
signed Lender  as  required  by  7  CFR  1980.22: 


15.     Types  and  amounts  of  insurance  required  are: 


Types 

Amounts 

S 

« 

s 

16. 


List  of  Required  Security  Property 
(Including  That  on  Hand  and  to  be  Acquired) 


DESCRIPTION  OF  PROPERTY 


A.  ON  HAND* 

APPRAISED 
VALUE 

S 

AMT.  ANY 
PRIOR  LIENS 

S 

EQUITY 
S 

• 

TOTAL 

s 

s 

s 

Appraiser's  Certificate  on  Personal  Property 
Personal  property  listed  above,  if  any.  was  appraised  by  me  at  the  values  set  forth  opposite  the  description  thereof. 


(Date) 

*Quaat>ty  and  bfief  descriptioa.  For  example:  "Smith  farm  160  acres."  (based  oo  separate  appraisal  repon) 
"1-1972  John  Deere  2S20  Tractor."  "25  Hereford  range  cows,  yi  years." 


(Appraiser) 


f-t-iUU'.j-    Kf' 
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B.  TO    BE    ACQUIRED— FIRST    LIEN    IS    REQUIRED 

VALUE** 
$ 

TOTAL 

S 

** Value  of  Real  Esute  based  on  separate  appraisal  report. 


17. 

Plan  of  Operation  agreed  upon  by  Lender  and  loan  applicant  for  first  full  operating 

year 

a. 

PLANNED  CROPS,  PASTURE,  ETC. -PRODUCTION  AND  SALES 

CROPS,  PASTURE,  ETC. 

ACRES 

YIELD  PER 
ACRE 

OPERATOR'S 
SHARE 

OPERATOR'S  SHARE 

FOR  SALE 

AMOUNT    $/unit|                VALUE 

S 

1                                                                                                                                           TOTAL 

s 

1 

b. 

PLANNED  LIVESTOCK  AND  PRODUCTS  PRODUCTION  AND  SALES 

KIND 

PRODUCTION 
PER  ANIMAL 

NUMBER 

OPERATOR'S 
SHARE 

OPERATOR'S  SHARE 

FOR  SALE 

AMOUNT    $/unit|               VALUE 

S 

TOTAL 

s 
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18. 


CASH  OPERATING  EXPENSES 


TOTAL 
CREDIT  NEEDED 


TOTAL 
PLANNED  EXPENSES 


HindLabor 

Machinery  Repair 

Interest 

Cash  Rent 

Feed 

Seed 

Fertilizer 

Peaicidet  A  Spray  Materials 

Livestock  Expense 

Machinery  Hire 

Fuel  and  Oil 

Personal  Prop.  Tax 

Real  Estate  Taxes 

Water  Charges 

Property  Insurance 

Auto  k  Track  Expense  (Fann) . . . 

Utilities 

Feeder  Livestock  (Bought  A  sold 

duhitf  year) 

Family  Living  Expenses 

Other 

TOTAL 


19. 


Financial  Summary  of  Typical  Years  Operation 


A.  Livestock  Income  (Table  17b) 

B.  Crop  Income  (Table  17a) 

C.  Other  Farm  Income 

D.  Non-Farm  Income  (net) 

E.  Total  Gross  Income  (A +  B  +  C-^D) 

F.  Total  Cash  Expenses  (Table  l«) 

G.  Net  Cash  Income  (E  minus  F) 
H.  Cash  Carryover 

L  Loam  and  Other  Credit 

I.  Imerest 

K.  Total  Available  (G-t-H-fU  J) 

L.  Capital  Expenditures 

M.  Balance  Available  to  Debt  Repayment  (K-L) 


20. 

DEBT  REPAYMENT 

TO  WHOM  OWED 

AMOUNT  DUE 

HRSTYEAR 

(PRIN.  &  INT.) 

PLAN 

PRIN.  A  INT. 
TO  BE  PAID 

DATE 

SOURCE  OF  FUNDS 

Income  and  Social  Security  Taxes 


TOTAL 
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21.  The  loan  wiU  be  properly  closed  and/or  line  of  credit  agreement  will  be  properly  executed  and  the  required  security  obtained  The 
constructMn.  relocaUon.  repairs,  or  other  development  will  be  completed  in  accordance  with  approved  drawings  and  specifications. 

22.  The  borrower  has  markeuble  Utie  to  security  property  now  owned  (and  wiU  obtain  such  title  to  any  additional  property  to  be  ac- 
qMired  with  loan  funds),  subject  only  to  the  instruments  securing  the  loan  to  be  guaranteed  and  any  other  exceptions  set  forth  below: 


Security  property  now  owned  and  any  acquired  is  considered  adequate  security  for  the  loan  to  be  guaranteed.  If  inadequate,  sute  in 
item  31  of  this  form,  why  you  believe  the  borrower's  farm  or  ranch  operating  plans  wiD  permit  the  borrower  to  pay  the  gu^anteed 
loan  or  Une  of  credit  in  full  within  the  period  specified,  in  item  8.  on  page  one  of  this  form.  The  security  instruments  will  be  properly 
filed  or  recorded  prior  to.  or  simultaneously  with,  the  issuance  of  the  guarantee:  except  that  if  security  property  is  yet  to  be  acquired 
in  a  jurisdiction  in  which  an  after  acquired  property  clause  U  not  valid,  a  security  instrument  covering  such  property  wiU  be  obtained 
as  soon  as  appropriate  and  legally  permissible.  Loan  funds  wiU  be  used  for  FmHA-approved  purposes. 


24.  Proper  hazard  and  any  other  required  insurance  wiU  be  obtained  or  is  now  in  effect. 

25.  Truth  in  Lending  requirements  will  be  met. 

26.  M  Equal  Opportunity  and  Nondiscrimination  requirements  will  be  met  (or  any  that  cannot  yet  be  met  wiU  be  met  at  the  appropriate 
time). 

l| 

27.  A  Guarantee  Fee  Report  on  Form  FmHA  1980-19  and  a  check  for  the  amount  of  the  guarantee  wiU  be  provided  at  the  time  the 
Guarantee  js  issued. 


28. 


29. 


The  undersigned  (a)  considers  the  proposed  loan  or  line  of  credit  to  be  sound  and  within  the  borrower's  repayment  ability,  (b) 
bdieves  that  all  applicable  requirements  in  Subparu  A.  B.  C  or  F  of  Part  1980.  7  CFR  have  been  or  will  be  met  and  (c)  will  not  make 
the  loan  or  advances  under  the  line  of  credit  without  an  FmHA  guarantee. 


If  loan  funds  are  to  be  used  at  or  after  the  ume  of  loan  closing  for  acquisition  of  substantial  amounts  of  property,  or  for  construaion  or 
subsuntial  repairs  or  major  land  development,  certification(s)  on  Form  FmHA  449-1 1.  "Certification  of  Acquisition  or  Construc- 
Uon."  will  be  furnished  on  that  part  acquired  at  loan  closing,  and  will  be  furnished  to  FmHA  as  soon  as  possible  on  such  subsequent 
acquisitions,  construction,  repair  or  land  development. 

* 
30.     Lender's  Planned  Loan  Servicing: 


31.     Other  Relevant  Information: 
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(Name  of  Lender/ 


BY: 


(Dale/ 


TITLE: 


(Lender's  !RS  ID  Tax  So.) 


32.  From  an  examination  of  inronnation  supplied  by  the  Lender  on  the  above  proposed  loan  or  line  of  credit,  the  county  commitiee  cer- 
tiTication.or  recommendatioo  ud  other  relevant  information  deemed  necessary,  it  appears  that  the  transaction  can  properly  be 
completed. 

Therefore,  the  United  Sutes  of  Amerka  actint  through  the  FmHA  agrees  that,  in  accordance  with  applicable  provisions  of  (he 
FmHA  regulations  published  m  the  F«deral  Rcfister  and  related  forms,  it  will  execute  Form  FmHA  1980-27,  "Contract  of 
Guarantee  (Line  of  Credit),"  or  Form  FmHA  449- J4,  "Loan  Note  Guarantee,"  on  the  above  loan  or  line  of  credit  at  the  time,  sub- 
ject to  the  conditions  and  requiremenu  spcciHed  in  said  regulations  and  Form  FmHA  1980-15,  "Conditional  Commitment  for  Con- 
traa  of  Guarantee  (Line  of  Credit)."  or  fpm  FnHA  449-14,  "Conditional  Conunitment  for  Guarantee,"  atuched. 

If  the  Contract  of  Guarantee  or  Loan  Note  Guaraaicc  is  executed  and  the  guaranteed  fee,  if  any,  is  paid  by  the  Lender  to  FmHA, 
the  loan  subsidy  rate,  if  any,  payable  by  FmHA  to  the  Lender,  and  the  interest  rate  payable  by  the  borrower  in  cases  which  that  rate 
is  limited  by  statute  or  is  fuced  from  time  to  tine  pursuant  to  sutute.  will  be  those  rates  in  effect  on  the  date  of  this  approval. 


Rate  payable  by  borrower . 


%  per  annum. 


This  approval  will  expire . 


days  from  the  date  hereof  unless  the  time  is  extended  in  writing  by  FmHi* .  or 


upon  the  Lender's  earlier  notification  in  writing  to  FmHA  that  it  does  not  desire  to  obtain  an  FmHA  guarantee. 

UNITED  STATES  OF  AMERICA 
FARMERS  HOME  ADMINISTRATION 


(Date) 


BY: 


TITLE: 


BtUJNQ  COOC  3410-07-C 
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Subpart  B— Fanner  Progranfi  Loans 

§1980.113    [AmendwJ] 

28.  Section  1980.113  (dK3)  is  amended 
by  removing  the  words  "Form  FmHA 
44&-12,  Request  for  Loan  Note 
Guarantee  [Farmer  Program  Loans)'  or" 
and  by  chaaging  the  title  of  Form  FnaHA 
1980-25  to  read  "Request  for  Guarantee 
(Faiiner  Program  Loans)." 

Exhibit  A  to  Subpart  B — Approved 
Lender  Program — ^Farm  Ownership  and 
Operating  Loans  [Amended] 

29.  Exhibit  A.  paragraph  UL  A.  is 
amended  in  the  seventh  sentence  by 
changing  the  reference  "Form  FmHA 
449-12,  'Request  for  Loan  Note 
Guarantee  (JFarmer  Program  Loans)'  "  to 
read  "Form  FmHA  1980-25,  'Request  for 
Guarantee  (Farmer  Program  Loans),'  " 
and  in  the  twelfth  sentence  by  changing 
the  reference  "item  28  of  Form  FmHA 
449-12"  to  read  "item  20  of  Form  FmHA 
1980-25."      j 

Subpart  C— Emergency  Livestock 
Loans 

$1980.246    [Amandad] 

30.  Section  1980.246  is  amended  by 
removing  paragraph  (aK4)  and 
redesignating  paragraphs  (a)(5),  (a)(6) 
and  (a)(7)  as  paragraphs  (a)(4),  (a)(5) 
and  {a)(6),  respectively,  by  changing  the 
reference  in  paragraph  (a)(1),  "Form 
FmHA  449-6,  'Application  for 
Guaranteed  Loan  (Fanner  Programs)' " 
to  read  "Form  FmHA  410-1,  'Application 
for  FmHA  Services;'  "  and  by  changing 
the  reference  in  the  newly  designated 
paragraph  (a)(4).  "Form  FmHA  1980-25, 
'Request  for  Guarantee  (Operating  Loan 
Line  of  Oedit  Emergency  Livestock 
Loan,  or  Economic  Emergency  Loan)'  " 
to  read  'Form  FmHA  1980-25,  'Request 
for  Guarantee  (Fanner  Program 
Loans).' " 

91960247    [Amandad] 

31.  Section  1980.247  Administrative 
B.2.  is  amended  by  changing  the 
reference  "Form  FmHA  440-1"  to  read 
"Form  FmHA  1940-1"  (in  three  places), 
and  by  removing  in  the  Qrst  sentence  the 
words,  "and  Form  FmHA  449-31, 
'Emergency  Livestock  Loan  Analysis.'  " 

32.  Section  1980.247  Administrative 
C.2.  is  amended  by  changing  the 
reference,  'Torm  FmHA  440-1"  to  read 
"Form  FmHA  1940-1." 

Appendix  A  to  Subpart  C  |ainended] 

33.  In  Appendix  A  of  Subpart  C, 
paragraph  (a)  is  amended  by  removing 
the  entry  in  the  table  for  form  numbers 
"449-26"  and  "449-31,"  by  changing  the 
form  number  and  title,  "449-6, 
'Application  for  Guaranteed  Loan 


(Farmer  Programs)'  "  to  read  "410-1. 
'AppUcation  for  FmHA  Services,'  "  by 
changing  the  title  of  form  ntunber  1960- 
25  to  read,  "Request  for  Guarantee 
(Farmer  Program  Loans),"  and  by 
changing  the  fonn  number  "440-1"  to 
read  "1940-1." 

Subpart  F— Ecorwmic  Entergency 
Loans 

S1980.S11    [Amandad] 

34.  Section  1980.511  ia  amended  by 
removing  paragraph  (a)(4)  and 
redesignating  paragraphs  (a}(5]  and 
(a)(6)  as  paragraphs  (a](4)  and  (a)(5), 
respectively;  by  changing  the  reference 
in  paragraph  (a)(1),  "Form  FmHA  449-6. 
'Application  for  Guaranteed  Loan 
(Farmer  Programs)'  "  to  read,  "Form 
FmHA  410-1.  'Application  for  FmHA 
Services'  ";  and  by  changing  the 
reference  in  paragraph  (c)(2),  "Form 
FmHA  1980-25,  Request  for  Guarantee 
(Operating  Loan  Line  of  Credit. 
Emergency  livestock  Loan,  or  Economic 
Emergency  Loan]' "  to  read  "Form 
FmHA  1980-25,  'Request  for  Guarantee 
(Farmer  Program  Loans).' " 

§1980.513    [Amended] 

35.  Section  1980.513  Admiittstrative 
A.2.  is  amended  in  the  first  sentence  by 
removing  the  reference  "Form  FmHA 
1940-37,  "Economic  Emergency  Loan 
Analysis." 

§1980^77    [Amandad] 

36.  Section  1980.577  (b)  is  amended  by 
changing  the  reference  "Form  FmHA 
449-6 "  to  read  "Form  FmHA  410-1." 

§1980.593    [Amandad] 

37.  Section  1980.593  (b)  is  amended  by 
removing  from  the  first  sentence  the 
reference  "FmHA  1980-32,  "Lender's 
Certification  (Guaranteed  Economic 
Emergency  Loan].'  "  by  revising  the  title 
of  Form  FmHA  1980-25  to  read  "Request 
for  Guarantee  (Farmer  Program  Loans)." 
and  by  removing  the  last  sentence. 

Appendix  A  to  Subpart  F  [Amended] 

38.  In  Appendix  A  of  Subpart  F, 
paragraph  (a),  is  amended  in  the  table  of 
forms  by  removing  the  entry  for  form 
numbers  "1980-32"  and  "1940-37,"  by 
changing  the  form  number  and  title 
"449-6.  'Application  for  Guaranteed 
Loan  (Farmer  Programs)'  "  to  read  "410- 
1,  'Application  for  FmHA  Services,'  " 
and  by  changing  the  title  of  form  number 
1980-25  to  reai"Request  for  Guarantee 
(Farmer  Progam  Loans)." 

Appendix  B  to  Subpart  F  [Removed] 

39.  Appendix  B  of  Subpart  F  is 
removed  and  reserved. 


Dated:  May  24. 1989. 
Neal  Sax  )ohnaoB, 
Acting  Administrator,  Fanaers  Homa 
Administration. 
[FR  Doc.  89-26860  FUed  ll-17-88(  8:45 1 

BHXMa  CODC  Mia-07-a 


DEPARTMENT  OF  JUSTICE 

Immlgrattofi  and  Naturalization 
Service 

8  CFR  Part  245 
INS  Number  1253-89 

Adjuatment  of  Status  to  That  of 
Person  Admitted  for  Permanent 
Residence:  Interview 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Temporary  rule. 

summary:  Existing  regulations  require 
that  all  applicants  for  adjustment  of 
status  to  that  of  permanent  resident  be 
interviewed  by  an  immigration  officer, 
except  those  applicants  who  are  under 
age  14  or  who  are  clearly  ineligible  for 
having  lived  or  worked  illegally  in  the 
United  States.  This  temporary 
rulemaking  will  suspend  the  interview 
requirement  for  one  year  with  regard  to 
applicants  for  adjustment  of  status 
under  the  provisions  of  the  Cuban 
Adjustment  Act  of  November  1, 1966. 
This  action  is  necessary  because  of  the 
large  backlog  of  these  cases  now 
pending  at  certain  offices  of  the 
Immigration  and  Naturalization  Service 
("the  Service").  Suspension  of  the 
requirement  will  allow  the  Service  to 
adjudicate  these  applications  at 
Regional  Service  Centers  located  in 
other  parts  of  the  United  States  rather 
than  at  the  .overburdened  offices  and 
will  enable  those  offices  to  eliminate 
their  backlogs  of  pendiivg  cases. 
date:  November  2a  1989. 
Foa  fuhtnem  infommation  contact: 
Michael  L.  Shaul,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425  1  Street, 
NW.,  Washington.  DC  20538,  Telephone: 
(202)  633-3946. 

SUPPLEMENTARY  INFORMATION:  The  Act 
of  November  2, 1966  (80  Stat.  1161), 
commonly  referred  to  as  the  Cuban 
Adjustment  Act,  as  amended  by  the  Act 
of  October  20. 1976  (90  Stat.  2703) 
provides  that  the  status  of  any  alien 
who  is  a  native  or  citizen  of  Cuba  and 
who  has  been  inspected  and  admitted  or 
paroled  into  the  United  States 
subsequent  to  January  1. 1959,  and  has 
been  physically  present  in  the  United 
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States  for  at  least  one  year,  may  be 
adjusted  by  the  Attorney  General,  in  his 
discretion  and  under  such  regulations  as 
he  may  prescribe,  to  that  of  an  alien 
lawfully  admitted  for  permanent 
residence  if  the  alien  makes  application 
for  such  adjustment,  and  the  alien  is 
eligible  to  receive  an  immigrant  visa  and 
is  admissible  to  the  United  States  for 
permanent  residence.  The  regulations 
pertaining  to  such  applications  for 
permanent  residence  are  set  forth  in  8 
CFR  part  245  and  require  at  8  CFR  245.9 
that  each  applicant  over  the  age  of  14  be 
interviewed  by  an  officer  of  the 
Immigration  and  Naturalization  Service. 
This  temporary  rulemaking  suspends  the 
interview  requirement  for  a  period  of 
one  year  firom  the  date  of  publication. 

Suspension  of  the  interview 
requirement  is  necessary  in  order  to 
allow  the  Service  to  shift  the  existing 
workload  from  certain  Service  ofHces. 
notably  those  located  in  Florida,  to 
offices  in  other  parts  of  the  United 
States  which  do  not  have  comparable 
backlogs.  Because  of  the  extremely  large 
proportion  of  Cuban  refugees  who 
settled  in  Florida  and  a  few  other 
locations,  the  number  of  applications  for 
adjustment  under  the  Cuban  Adjustment 
Act  has  far  exceeded  the  ability  of 
Service  offices  located  in  that  State  to 
adjudicate.  Offices  located  in  other 
States  which  have  the  resources  needed 
to  a^udicate  the  applications  are 
currently  unable  to  do  so  due  to  the 
interview  requirement. 

Although  the  interview  procedure  can 
be  a  useful  tool  in  obtaining  information 
pertinent  to  the  adjudication  of  the 
application,  the  Service  has  determined 
that  the  probability  of  gathering  such 
information  in  applications  for 
adjustment  of  status  does  not  warrant 
the  extremely  long  waiting  periods  now 
existing  at  the  offices  in  Florida  and 
other  locations.  Therefore,  the  Service  is 
waiving  the  interview  requirement  for  a 
period  of  time  necessary  to  eliminate  the 
backlogs  at  the  overburdened  offices. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291. 

The  Service  has  determined  that 
notice  and  public  comment  regarding 
this  final  rule  are  unnecessary  under  5 
U.S.C.  553(d)(B)  because  this  rule  relates 
to  agency  management.  These  changes 
will  reduce  unnecessary  and  duplicative 
reporting  burdens  on  the  public. 

List  of  Subjects  in  8  CFR  Part  245 

Aliens,  Employment,  Health  care. 
Immigration,  Passports  and  visas. 


Accordingly,  Part  246  of  Chapter  I  of 
Title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

1.  The  authority  citation  for  part  245  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1151, 1154, 
1182, 1186a,  1255  and  1257;  8  CFR  part  2. 

2.  Section  245.9  is  revised  to  read  as 
follows: 

§245.9    Interview. 

Each  applicant  for  adjustment  of 
status  under  this  part  shall  be 
interviewed  by  an  immigration  officer. 
This  interview  may  be  waived  in  the 
case  of  a  child  under  the  age  of  14;  when 
the  applicant  is  clearly  ineligible  under 
section  245(c)  of  the  Act  or  §  245.1;  or  in 
the  case  of  an  applicant  for  adjustment 
of  status  under  the  provisions  of  the  Act 
of  November  2, 1966,  provided  such 
application  is  filed  prior  to  November 
20, 1990. 

Dated:  November  1, 1989. 
Richard  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[FR  Doc.  89-27126  Filed  11-17-89:  8:45  am] 
BILUNG  CODE  4410- lO-M 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards  for 
Industries  Without  an  Establislied  Size 
Standard 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  establishing  as 
a  final  rule  a  residual  size  standard  of 
$3.5  million  in  average  annual  receipts 
for  52  selected  industries  for  which  no 
size  standard  exists  at  present.  Size 
standards  are  needed  to  establish 
eligibility  for  SBA's  financial  assistance, 
procurement  assistance  and  other 
programs.  A  residual  standard 
eliminates  the  necessity  of  separate 
rulemaking  for  each  industry  as  requests 
arise.  The  present  rule  incorporates  the 
size  standard  of  $3.5  million  average 
aimual  receipts  established  for  the 
Commodity  Contracts  Brokers  and 
Dealers  industry  in  an  interim  rule 
published  on  August  9, 1988.  The  present 
residual  rule  does  not  incorporate  or 
change  the  size  standard  of  500 
employees  established  for  Natural  Gas 


Distribution  in  an  interim  rule  published 
on  November  25. 1988. 

EFFECTIVE  DATE:  December  20. 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Alan  Odendahl,  Economist,  Size 
Standards  Staff.  (202)  653-6373. 

SUPPt.EMENTARY  INFORMATION:  A 

proposed  rule  was  published  in  the 
Federal  Register  on  February  9, 1989  (54 
FR  6298)  which  proposed  establishing  a 
residual  size  standard  of  $3.5  million  in 
average  annual  receipts  for  52  Standard 
Industrial  Classification  (SIC)  industries 
for  which  no  size  standard  now  exists. 
This  is  the  same  size  standard  that  is 
used  as  the  residual  size  standard 
within  SIC  Division  I — Services,  for  all 
service  industries  in  that  Division  not 
specifically  listed  with  a  size  standard. 
No  comments  have  been  received  to 
date  concerning  the  proposed  rule, 
either  during  or  after  the  public 
comment  period  which  ended  March  13, 
1989. 

The  need  for  a  residual  size  standard 
for  these  uncovered  industries  was 
originally  signalled  in  late  1987,  when  an 
application  for  financial  assistance  was 
received  by  SBA  from  a  firm  in  the 
commodity  contracts  brokers  and 
dealers  industry  (SIC  code  6221).  This 
industry  was  one  of  54  four-digit  SIC 
industries  (excluding  Division  J — Public 
Administration)  for  which  SBA  did  not. 
at  that  time,  have  an  established  size 
standard.  As  a  result.  SBA  established 
an  emergency  interim  size  standard  for 
Commodity  Contracts  Brokers  and 
Dealers  on  August  9. 1988  (53  FR  29876). 

In  the  latter  part  of  1988.  several 
Federal  agencies  contacted  SBA 
regarding  a  number  of  current  or 
planned  solicitations  for  natural  gas 
distribution  (SIC  code  4924).  A  size 
standard  was  needed  to  identify  small 
and  small  disadvantaged  businesses 
bidding  on  and  receiving  those 
procurements.  Again.  SBA  responded  by 
publishing  an  emergency  interim  size 
standard  of  500  employees  for  Natural 
Gas  Distribution  on  November  25. 1988 
(53  FR  47663). 

Until  now,  no  size  standard  existed 
for  eight  four-digit  SIC  industries  within 
SIC  Division  E  (Transportation. 
Communications.  Electric,  Gas,  and 
Sanitary  Services);  43  four-digit 
industries  within  SIC  Division  H 
(Finance,  Insurance  and  Real  Estate); 
and  SIC  code  9999,  Nonclassifiable 
Establishments  (the  only  industry  in  SIC 
Division  K  (Nonclassifiable 
Establishments)).  This  final  rule 
establishes  a  size  standard  of  $3.5 
million  in  average  annual  receipts  fcr  . 
these  industries.  (SIC  Division  J — Public 
Administration,  remains  uncovered;  it  is 


f  ederai  Register  /  Vol.  54,  No.  222  /  Monday.  November  20.  198B  /  Rules  and  Regoiations       47969 


totally  ootfldde  the  scope  of  any  of  SBA's 
programs.) 

Although  requests  for  SBA  assistance 
under  any  of  its  programs  in  these  52 
uncovered  industries  are  rather  rare,  tite 
incidents  related  above  show  that  tfaey 
do  occasionally  occur.  Publication  of  a 
residual  size  standard  eliminates 
separate  rulemaking  as  the  need  recurs 
in  each  new  industry. 

The  notice  of  February  9, 1989, 
proposing  the  residual  size  standard, 
pointed  out  that  none  of  these  52 
industries  is  included  in  the  economic 
censuses  compiled  and  published  by  the 
U.S.  Bureau  of  the  Census.  Data  from 
other  sources  are  scanty  and  sometimes 
contradictory  on  the  size  structure  of 
(and  even  tiie  total  number  of  firms  in) 
many  of  these  industries. 

As  explamed  in  the  proposed  rule,  it 
was  judged  more  appropriate  to  apply 
one  of  the  "anchor  standards"  to  ^e 
uncovered  industries,  rather  than  to 
adopt  and  justify  some  other  size 
standard  weakly  supported  by  available 
evidence. 

"Anchor  standards"  refer  to  either  of 
two  size  standards  adopted  by  SBA's 
Size  Policy  Board  in  1985  as  reference 
points  from  which  specific  standards 
may  \ary  when  supported  by  statistical 
evidence.  For  all  receipts-based  size 
standards,  the  anchor  standard  is  $3.5 
million  and  for  employee-based  size 
standards,  500  employees  was  adopted 
as  the  anchor  standard.  The  latter 
anch(v  size  standard  applies  primarily 
to  the  manufacturing  and  mining 
industrial  divisions.  None  of  the  52 
uncovered  industries  is  in  either 
manufacturing  or  mining. 

The  $3.5  million  annual  receipts 
anchor  standard  is  the  most  common 
standard  in  effect  today  for  the  retail 
trade  and  services  industries.  It 
represents  infiationary  adjustments  to  a 
single  standard  of  $1,000,000  average 
aiuiual  receipts  established  in  1963  for 
the  entire  retail  trade  and  services 
industry  divisions. 

In  addition,  the  standard  adopted 
herein  merely  extends  to  the  52 
industries,  the  same  $3.5  million  annual 
receipts  figure  already  in  use  as  the 
residual  size  standard  for  all  industries 
within  SIC  Division  I — Services  which 
are  not  specifically  listed  in  the  size 
standards  table  (13  CFR  part  121.2(d), 
Table  2)  under  that  Division  (49  FR 
39996,  October  12, 1984;  50  FR  10495, 
March  15, 1965).  If  more  precise  and 
complete  data  become  available  for  one 
or  more  individual  industries,  SBA  wnll 
use  authorized  rulemaking  procedures, 
including  opportunity  for  public 


comments,  to  effect  the  appropriate 
adjustments. 

As  indicated  above,  the  initial  impetus 
toward  establishment  of  a  residual  size 
standard  came  from  consideration  of  the 
Commodity  Contracts  Brokers  and 
Dealers  industry  (SIC  code  6221).  The 
reasoning  behind  applying  the  $3.5 
million  annual  receipts  anchor  size 
standard  to  this  industry  was  identical 
to  that  used  herein.  In  addition,  no 
comments  were  received  from  the  public 
about  this  interim  $3.5  miUion  size 
standard  after  publication  on  August  9, 
1988.  For  these  reasons,  instead  of  a 
separate  publication  of  a  final  rule  for 
commodity  contracts  brokers  and 
dealers.  SBA  has  decided  to  incorporate 
that  rule  into  the  residual  rule 
promulgated  herein.  Accordingly,  the 
residual  size  standard  of  $3.5  million 
average  annual  receipts  established  in 
this  rule  applies  also  to  Commodity 
Contracts  Brokers  and  Dealers  (SIC 
code  6221). 

This  final  rule,  however,  does  not 
apply  to  SIC  code  4924 — Natural  Gas 
Distribution.  The  emergency  interim  size 
standard  for  natural  gas  distribution  is 
500  employees,  and  a  final  rule  for  this 
industry  will  either  reaffirm  the  500 
employees  or  adopt  some  other 
employee-based  standard  as  deemed 
appropriate.  A  standard  of  $3.5  million 
average  annual  receipts  appears 
inordinately  low  for  tiiis  indnstry  based 
on  a  preliminary  analysis  of  its  size 
structure. 

Compliance  With  Regulatory  Flexibility 
Act.  Executive  Orders  12291  and  12612, 
and  the  Paperwork  Reduction  Act 

SBA  certifies  that  this  rule  is  not  a 
major  rule  within  the  meaning  of 
Executive  Order  12291  because  it  is  not 
expected  to  have  an  annual  economic 
impact  of  $100  million  or  more.  The 
economic  impact  study  relating  to  diis 
rule  is  summarized  below  since  it  was 
included  in  the  proposed  rule  (54  FR 
6299,  February  9. 1989). 

Based  on  data  in  the  United  States 
Establishment  and  Enterprise  Microdata 
file  (USEEM)  of  SBAs  small  business 
data  base,  there  are  about  46,700  firms 
in  the  52  industries  now  without  SBA 
size  standards.  The  establishment  of 
this  residual  $3.5  million  annual  receipts 
size  standard  makes  an  estimated  34,700 
firms  eligible  for  small  business  set- 
aside  Federal  contracts. 

Because  most  firms  in  the  finance, 
insurance  and  real  estate  industries  are 
not  eligible  for  loans  under  SBA's 
regulations,  a  much  smaller  number, 
estimated  at  13.240  firms,  will  meet  the 
size  eligibility  requirements  for  SBA 


financial  assistance.  Of  those,  only  a 
small  mimber  of  firms  are  likaiy  to 
request  financial  assManct  fraai  S8A. 

Pubhc  utility  firms  supplyiag  gas  aitd 
electric  services  are  osually  reguUted 
monopoties  in  their  localities  and  are 
sufficiently  creditworthy  to  be  able  to 
obtain  financing  without  SBA 
guarantees.  The  same  is  presumably 
true  of  tek^aph  companies,  security 
brokers,  functions  related  to  bankiBg. 
services  allied  with  the  exchange  of 
securities  and  coounodities.  and  perhaps 
investment  advisors. 

Data  from  the  Federal  Procurement 
Data  Center  show  $554.5  million  of  total 
Federal  procurement  in  fiscal  year  1988 
from  firms  in  the  52  industries.  If  one 
assumes  that  small  firms  with  $3.5 
miUion  or  less  in  receipts  will 
participate  in  the  Federal  market  in  the 
same  proportion  as  their  share  of  total 
industry  sales  to  all  buyers,  the 
expected  small  business  share  ai 
Federal  procurements  would  be  abcmt 
$23.3  million.  (This  1986  figure  is  down 
from  the  fiscal  year  1967  estimate  of  a 
$41  million  small  business  share  of 
Federal  procurement  of  $467.7  million, 
as  stated  in  the  proposed  rule,  due 
mainly  to  an  overestimate  of  the 
expected  small  business  share  for  SIC 
code  4931,  Electric  and  Other  Services 
Combined.) 

However,  there  are  strong  reasons  for 
believing  that  the  actual  economic 
impact  on  firms  of  any  size  will  be 
considerably  less  than  $23.3  million. 
Examining  Federal  procurement  data 
more  closely  reveals  that  of  total 
Government  procurement  of  $174.1 
billion  in  fiscal  year  1988,  $26.7  billion 
(14.7  percent)  went  to  sroaU  businesses 
under  sole  source,  unrestricted  or  set- 
aside  contracts.  Of  this  figure,  only  $11.4 
billion,  or  42.9  percent  was  awarded 
through  smaU  business  set-asides. 
Another  $3.4  billion,  or  13.2  percent  of 
the  small  business  total,  was  awarded 
under  the  8(a)  program.  Thus,  about  56.1 
percent  of  all  small  business  awards 
result  from  or  are  influenced  by  SBA 
programs  and  SBA  size  standards.  The 
remaining  44  percent  of  small  business 
contracts  are  either  noncompetitive  or 
are  won  by  small  firms  in  unrestricted 
competition. 

Taking  the  above  factors  together,  the 
expected  maximum  procurement  impact 
from  establishing  this  residual  size 
standard  can  be  estimated  roughly  at 
about  $13  million  instead  of  $23.3 
million. 

In  the  past,  firms  in  these  52  industries 
have  generally  not  requested  SBA 
financial  assistance.  Based  on  requests 
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received  to  date  in  all  programs,  SBA 
anticipates  that  one  of  the  52  industry 
size  standards  would  be  required  only 
three  to  four  times  a  year. 

Accordingly,  SBA  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Similarly,  this  regulation  is  not 
likely  to  result  in  a  major  increase  in 
costs  or  prices  or  have  a  significant 
effect  on  the  United  States  economy. 
This  rule  poses  no  new  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act,  44  U.S.C, 
chapter  35.  Finally.  SBA  certifies  that 
this  proposed  rule  will  not  have 
federalism  implications  warranting  the 
preparation  of  a  federalism  assessment 
in  accordance  with  Executive  Order 
12812. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure,  Government  procurement. 
Government  property,  Grant  programs — 
business.  Loan  programs — business. 
Recording  and  recordkeeping 
requirements.  Small  business. 

Accordingly,  part  121  of  13  CFR  is 
amended  as  follows: 

'  PART  121— [AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sees.  3(a)  and  5(b)(6)  of  the 
Small  Business  Act.  15  U.S.C.  632(a)  and 
634(b)(6)  and  Pub.  L  99-591,  99-661  and  10f>- 
656. 

§121.2    [AmMded] 

2.  Section  121.2(d),  Table  2.  is 
amended  by  revising  the  column 
headings  and  adding  a  note  after  the 
column  headings  and  before  "Division 
A — Agriculture"  as  follows: 


SIC 

Description 

Size 

(*=NewSK: 

(N.E.C.=Not 

Starvjards  in 

code  in  1987, 

Elsewhere 

number  ot 

notus«din 

Classified). 

emptoyeesor 

1972). 

milliofis  o« 
dollars. 

Note  —For  aH  industries  not  specificaity  listed  in 
ttits  tat>ie.  except  for  tt>ose  in  Divisions  I  and  J  of  the 
SIC  System,  the  see  standwd  is  $3.5  million  in 
anrxtal  receipts. 


Dated:  September  25, 1989. 
Susan  Engeleiter, 

Administrator,  U.S.  Small  Business 

Administration. 

[FR  Doc.  89-27114  Filed  11-17-89;  8:45  am] 

MIXINOCOOC  M3$-01-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

13  CFR  Parte  301  and  305 

[Dodcet  Na  90914-9214] 

Public  Works  and  Development 
Facilities  Program;  Supplementery 
Grant  Rates 

aqency:  Economic  Development 
Administration  (EDA),  Commerce. 
action:  Hnal  rule;  nomenclature 
change. 

summary:  This  rule  amends  ¥DA'b  rules 
on  supplementary  grant  rates  at  S§  301.2 
and  305.5  by  updating  the  reference  to 
the  Disaster  Relief  Act  of  1974.  This  Act 
was  amended  by  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act),  I^blic 
Law  100-707  (1988).  The  Stafford  Act 
recodifies  and  amends  the  Disaster 
Relief  Act  of  1974  (Pub.  L  93-288). 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Levine,  Chief  Counsel, 
Economic  Development  Administration, 
U.S.  Department  of  Commerce,  Herbert 
C.  Hoover  Building,  Room  7001, 14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  NW., 
Washington,  DC  20230,  (202)  377-4687. 
SUPPLEMENTARY  INFORMATION:  EDA  iS 
amending  13  CFR  301.2  and  305.5  to 
change  the  reference  to  the  Disaster 
Relief  Act  of  1974  (Pub.  L  93-288)  to  the 
Disaster  Relief  and  Emergency 
Assistance  Act  (Pub.  L  100-707). 

Under  Executive  Ch-der  12291,  the 
Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  section  1  of  the  order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Accordingly,  neither  a  preliminary  nor 
final  Regulatory  Impact  Analysis  had 
been  or  will  be  prepared. 

This  rule  is  exempt  from  all 
requirements  of  5  U.S.C.  553  including 
notice  and  opportunity  to  comment  and 
delayed  effective  date,  because  it  relates 


to  public  property,  loans,  grants, 
tjeneHts  and  contracts. 

No  other  law  requires  that  notice  and 
opporttmity  for  comment  be  given  for 
this  rule. 

Since  a  notice  and  an  op]x>rtunity  for 
comment  are  not  required  to  be  given  for 
the  rule  under  Section  553  of  the  APA  (5 
U.S.C.  553)  or  any  other  law,  under 
sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a),  604(a)),  no  initial  or  Tinal 
Regulatory  Flexibihty  analysis  has  to  be 
or  will  be  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511).  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 
List  of  Subjects 

13  CFR  Part  301 

Freedom  of  information.  Organization 
and  functions  (Government  agencies). 

13  CFR  Part  305 

^Community  development.  Community 
facilities,  Grant  programs — commimity 
development,  Inditins,  Loan  programs — 
commimity  development. 

For  the  reasons  set  out  in  the 
preamble,  title  13,  chapter  IIL  parts  301 
and  305  are  amended  as  set  forth  below. 

PART  301— ESTABUSHMENT  AND 
ORGANIZATION 

1.  The  authority  citation  for  part  301  is 
revised  to  read  as  follows: 

Authority:  Sec.  701,  Pub.  L  89-138;  79  Stat. 
570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10-4.  as 
amended  (40  FR  56702,  as  amended). 

§301.2    [Amended] 

2.  In  §  301.2  in  the  definition  of 
"Disaster  Area:  remove  the  words  "Act 
of  1970  (Pub.  L  91-606)  or  Disaster 
Relief  Act  of  1974  (Pub.  L  93-288)"  and 
add  in  their  place,  the  words  "and 
Emergency  Assistance  Act  (Pub.  L  lOO- 
707)". 

PART  305— PtJSUC  WORKS  AND 
DEVELOPMENT  FACILITIES 
PROGRAM 

3.  The  authority  citation  for  part  305  is 
revised  to  read  as  follows: 

Autliority:  Sec.  701,  Pub.  L  89-136;  79  Stat. 
570  (42  U.S.C.  3211):  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  56702,  as  amended). 

§305.5    [Ammided] 

4.  In  9  305.5(b)(3)(v)  remove  the  words 
"Act  of  1974  (Pub.  L  93-288)"  and  insert 
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in  their  place,  the  words  "and 
Emergency  Assistance  Act  (Pub..L  lOO- 
707)".         .j| 

Dated:  November  9, 1989. 
James  L.  Peiry, 

Acting  Assistant  Secretary  for  Economic 
Development. 

(FR  Doc.  89^27185  Filed  11-17-89;  8:45  am] 

BILUNQ  CODE  ]61»-2»4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvtaJ^n  Administration 

t4  CFR  Part  71 

[Airspace  Dodcet  No.  89-ASW-27] 

Revision  of  Transition  Area; 
Chickasha,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  will  revise 
the  tansition  area  located  at  Chickasha, 
OK.  The  development  of  a  new  NDB 
RWY 17  standard  instrument  approach 
procedure  (SLAP)  to  the  Chickasha 
Municipal  Airport,  Chickasha,  OK, 
utilizing  the  Chickasha  Nondirectional 
Radio  Beacon  (NDB),  has  made  this 
amendment  necessary.  The  intended 
effect  of  this  amendment  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  all  SLAP's  now  serving  the 
Chickasha  Municipal  Airport. 

EFFECTIVE  DATE:  0901  u.t.c,  January  11, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administation,  Fort 
Worth,  TX  76192-0530,  telephone  (817) 
624-5561. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  7. 1989,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  transition  area  located  at  Chickasha, 
OK  (54  FR  34528). 

Interested  persons  were  invited  to 
participate  in  this  rulemaldng 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E,  dated  January  3, 
1989 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  Chickasha, 
OK.  The  development  of  a  new  NDB 
RWY  17  SIAP  to  the  Chickasha 
Municipal  Airport,  Chickasha,  OK, 
utilizing  the  Chickasha  NDB,  has 
necessitated  this  amendment  The 
intended  effect  of  this  amendment  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  all  SIAP's  now  serving 
the  Chickasha  Municipal  Airport.  The 
original  proposal  incorrectly  described 
the  longitude  of  the  Cliickasha  NDB  as 
99°58'15"  W.  The  correct  longitudinal 
coordinate  is  99°58'15"  W.  This  minor 
correction  does  not  alter  the  airspace  as 
depicted  in  the  original  proposal 
circulated  for  public  comment.  The  legal 
description  printed  herein  contains  the 
correct  latitudinal/longitudinal 
coordinates  of  the  Chickasha  NDB. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signficant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  7l  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 


Chickaslia,  OK    lAmended] 

By  adding  to  the  end  of  the  current  legal 
description:  and  within  3  miles  each  side  of 
the  016*  bearing  of  the  Chickasha  NDB 
(latitude  35'06'13"  N.,  longitude  99'58'15"  W.), 
extending  from  the  6.5-mile  radius  area  to  8.5 
north  of  the  Chickasha  NDB. 

Issued  in  Forth  Worth.  TX.  on  October  31, 
1989. 

Larry  L  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 
(FR  Doc.  89-27154  Filed  11-17-89;  6:45  am] 

MLUNO  CODE  4S10-1S 


14  CFR  Parts  71  and  75 

[Airspace  Docket  No.  89-ANM-10] 

Alteration  of  VOR  Federal  Airways, 
Compulsory  Reporting  Points  and  Jet 
Routes;  ID 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  These  amendments  alter  the 
descriptions  of  all  VOR  federal  airways, 
compulsory  reporting  points  and  jet 
routes  that  have  been  affected  by  the 
name  change  of  McCall,  ID,  very  high 
frequency  omnidirectional  radio  range 
and  tactical  air  navigational  aid 
(VORTAC)  to  Donnelly,  ID,  VORTAC. 
The  actual  VORTAC  site  remains  the 
same.  This  action  v\rill  alleviate  pilots' 
confusion  which  was  caused  by  the 
VORTAC  having  the  same  identifier  as 
the  airport. 

EFFECTIVE  DATE:  0901  u.t.c,  January  11. 
1990. 

ADDRESSES:  The  official  docket  may  be 
examined  in  the  Rules  Docket. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  The 
FAA  Rules  Docket  is  located  in  the 
Office  of  the  Chief  Counsel,  Room  916, 
800  Independence  Avenue,  SW., 
Washington,  DC. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Harrison,  Airspace  Branch  (ATO- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9255. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

The  purpose  of  these  amendments  to 
parts  71  and  75  of  the  Federal  Aviation 


BEST  COPY  AVAILABLE 


47i72      FadWBl  lUgister  /  Vol.  54.  No.  222  /  Monday.  November  20.  1989  /  Rules  and  Regulations 


Regulations  (14  CFR  parts  71  and  75)  is 
to  alter  the  descriptions  of  all  VOR 
federal  airways,  compulsory  reporting 
points,  and  jet  routes  that  have  been 
affected  by  the  name  change  of  the 
McCall,  ID,  VORTAC  to  the  Donnelly. 
ID.  VORTAC.  The  actual  VORTAC  site 
remains  the  same.  This  action  will 
alleviate  pilots'  confusion  which  was 
caused  by  the  VORTAC  having  the 
same  identifier  as  the  airport.  Sections 
71.123, 71J203.  71.207  and  75.100  of  parts 
71  and  75  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  a  need 
for  a  regulation  to  alter  the  descriptions 
of  VOR  federal  airways,  compulsory 
reporting  points,  and  jet  routes  that  have 
been  affected  by  the  name  change  of  the 
McCall.  ID,  VORTAC  to  the  Donnelly, 
ID,  VORTAC.  Since  the  action  does  not 
alter  the  dimensions  or  operating 
requirements  of  the  affected  airspace 
and  involves  a  matter  in  which  the 
public  would  not  be  particularly 
interested,  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b]  are 
unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiiicant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR 11034;  February  2S,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 
75 

Aviation  safety.  Compulsory  reporting 
points.  Jet  routes. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  71  and  75)  are  amended,  as 
follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority;  49  U.S.C  134a(a);  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  108(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.88. 

$71,123    [AniMidatf] 

2.  i  71.123  is  amended  as  follows:  V- 
121.  V-253.  V-26e,  V-293,  V-298 

Wherever  the  words  "McCall,  ID" 
appear,  substitute  the  words  "Donnelly, 
ID" 

$71,203    lAmandMf] 

3.  S  71.203  is  amended  as  follows: 

McCalL  ED    [Removed] 
Donnelly,  ID    (New] 

$71,207    [Ammded] 

4.  9  71.207  is  amended  as  follows: 

McCall,  ID    [Ramoved] 
Donnelly,  ID    [New] 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

5.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a);  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

$75,100    lAoMndMl] 

6.  t  75.100  is  amended  as  follows: 
J-12. 1-20,  J-82    [Amended] 

Wherever  the  words  "McCall,  ID" 

appear,  substitute  the  words  "Donnelly, 

ID- 
Issued  in  Washington.  DC,  on  November  7, 

1989. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeranautroal 
Information  Division. 
[FR  Doc.  89-26156  Filed  11-17-89;  8:45  am] 
BHJJNO  COM  4S10-13-lt 

14  CFR  Parts  71  and  75 
[Airspaca  Docket  Na  89-AWA-3] 

Alteration  of  VOR  Fodmitf  Airways  and 
Jet  Routes;  Ml 

AOENCK  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Final  rule;  correction. 

summary:  This  action  removes  the 
DOLFN  compulsory  reporting  point  from 
Airspace  Docket  89-AWA-3.  The 
DOLFN  compulsory  reporting  point  was 
incorrecdy  spelled  as  "DOLFIN"  and  it 


was  also  described  as  being  located  in 
Michigan  when  it  is  actually  located  in 
Canada.  Due  to  the  location,  the  DOLFN 
compulsory  reporting  point  should  not 
have  been  published  in  this  docket 

EFFECTIVE  DATE:  0901  UTC,  November 
16,  1989. 

FOR  FURTHER  INFORMATKM  CORTACT 
Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 

Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  89-22048, 
published  on  September  19, 1989,  altered 
several  airways,  a  jet  route,  and  added 
the  DOLFN  compulsory  reporting  point 
(54  FR  38512).  The  DOLFN  compulsory 
reporting  point,  which  was  incorrectly 
spelled  as  "DOLFIN."  was  described  as 
being  located  in  Michigan  when  it  is 
actually  located  in  Canada.  Because  of 
the  location,  this  compulsory  reporting 
point  should  not  have  been  published  in 
the  final  rule.  This  action  corrects  that 
final  rule  by  removing  all  references  to 
this  compulsory  reporting  point. 

The  FAA  Hnds  good  cause  for  making 
this  correction  effective  in  less  than  30 
days  after  pubUcation  since  this  rule  is  a 
minor  amendment  which  simply  notifies 
the  public  of  a  correction  to  final  rule. 

Collection  to  Final  Rule 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  preamble  of  the 
final  rule  (Federal  Register  Document 
No.  89-22048),  as  published  on 
September  19, 1989  (54  FR  38512),  is 
corrected  to  read  as  follows: 

1.  In  the  first  sentence  of  the  Summary 
section  (page  38512,  column  3),  remove 
the  words  "and  add  the  DOLFIN,  ML 
Compulsory  Reporting  Point  located  in 
the  Detroit  metropolitan  area." 

2.  In  the  Supplementary  Information 
section,  under  the  History  subsection 
(page  38513,  column  1).  in  the  sentence 
beginning  with  "Except  for  editorial 
changes,"  remove  the  words  "and  the 
addition  of  the  DOLFIN.  ML  Compulsory 
Reporting  Point"  and  add  the  word 
"and"  after  "J-63," 

3.  In  the  Supplementary  Information 
section,  under  the  Rule  subsection  (page 
38513.  column  1),  next  to  the  last 
sentence  of  the  first  paragraph,  remove 
the  w(vds  "and  the  DOLFIN,  MI, 
Compulsory  Reporting  Point  has  been 
added"  along  «vith  the  preceding 
comma. 
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$71,203    [Corrected] 

The  regulatory  text  of  the  final  rule  is 
corrected  to  read  as  follows; 

Under  "§  71.203  [Amended]"  (page 
38513,  colimin  3),  remove  the  following; 

"3.  S  71.203  is  amended  as  follows: 

Dolfin,MI    [New]" 

Issued  in  Washingtoa  DC,  on  November  3, 
1989. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  89-27157  Filed  11-17-89;  8:45  am] 

BILUNQ  CODE  4»1»-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  S9-AWP-14] 

Subdivision  of  Restricted  Areas  R- 
3109A  and  R-3110A,  Schofieid-Makua, 
Oahu,  HI 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Pinal  rule. 

SUMMARY:  This  action  amends 

Restricted  Areas  R-3109A  and  R-3110A 

in  Hawaii.  This  action  allows  large 

segments  of  the  existing  areas  to  be 

released  for  public  use  when  not 

required  for  military  use. 

EFFECTIVE  DATE:  0901  u.t.c,  January  11, 

1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Ullom.  Military  Operations 

Branch  (ATO-140),  Operations  Division, 

Air  Traffic  Operations  Service,  Federal 

Aviation  Administration,  800 

Independence  Avenue,  SW.. 

Washington.  DC  20591;  telephone:  (202) 

267-7683. 

SUPPlfMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  subdivides 
Restricted  Area  R-3109A  into  R-3109A 
and  R-3109C;  and  Restricted  Area  R- 
3110A  into  R-3110A  and  R-3110C.  No 
additional  special  use  airspace  is 
established  as  a  result  of  this  action. 
The  subdivisions  will  result  in  more 
efficient  use  of  airspace  by  allowing 
more  frequent  release  of  the  areas 
identified  as  R-3109C  and  R-3110C 
when  not  required  for  military  use.  This 
will  serve  to  support  civil  operations 
and  glider  activity  under  the  concept  of 
joint-use  of  airspace.  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  uimecessary  because  this 
action  is  a  minor  technical  amendment 
in  which  the  public  would  not  be 
particularly  interested.  Section  73.31  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 


Handbook  7400.6E  dated  January  3. 
1989. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510, 
1522:  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

$73.31    [Amended] 

2.  Section  73.31  is  amended  as  follows: 

R-3109A  Schofield-Makua,  Oahu.  HI 
[Amended] 

By  removing  the  present  boundaries  and 
time  of  designation  and  substituting  the 
following: 

Boundaries.  Beginning  at  lat.  21°30'40"  N., 
long.  158°08'50"  W.;  to  lat.  21°31'15"  N..  long. 
158°0e'4O"  W.;  to  lat.  Zl'Sl'SO"  N.,  long. 
158'05'35"  W.;  to  lat  21°31'14"  N..  long. 
158°04'40"  W.;  to  lat.  21°30'29"  N.,  long. 
158°04'09"  W.;  to  lat.  21'29'25"  N.,  long. 
158°05'00"  W.;  to  lat.  21'27'28"  N.,  long. 
158''05'55"  W.;  to  lat  21°29'11"  N.,  long. 
158°07'35"  W.;  to  lat.  21'29'30"  N.,  long. 
158°08'40"  W.;  to  the  point  of  beginning. 

Time  of  designation.  Intermittent  by 
NOTAM. 

R-3109C  Schofield-Makua,  Oahu,  HI  [New] 

Boundaries.  Beginning  at  lat  21*33'15"  N., 
long.  158'08'40"  W.:  to  lat  21*32'14"  N.,  long. 
158''05'12"  W.;  to  lat  21*31'14"  N.,  long. 
158°04'40"  W.;  to  lat  21*31'30"  N..  long. 
158*05'35"  W.;  to  lat.  21'31'15"  N.,  long. 
158*06'40"  W.;  to  lat  21*30'40"  N.,  long. 
158*08'50"  W.;  to  the  point  of  beginning. 

Designated  altitudes.  Surface  to  but  not 
including  9,000  feet  MSL 


Time  of  designation.  Intennittent  by 
NOTAM. 

Controlling  agency.  FAA,  Honolulu  FSS. 

Using  agency.  U.S.  Army,  Schofield 
Barracks,  HI. 

R-3110A  Schofield-Makua,  Oahu,  HI 
[Amended] 

By  removing  the  present  boundaries  and 
time  of  designation  and  substituting  the 
following: 

Boundaries.  Beginning  at  lat  21'29'30"  N., 
long.  ISa'OeW"  W.;  to  lat  21'31'00"  N.,  long. 
158°1400"  W.;  to  lat  21'32'30"  N.,  long. 
158°14'30"  W.;  to  lat  21°33'15"  N.,  long. 
158°15'15"  W.;  to  lat  21"34'15"  N.,  long. 
158'15'15"  W.;  to  lat  21'32'50"  N.,  long. 
158''12'10"  W.:  to  lat  21*32'00"  N.,  long. 
158°11'00"  W.:  to  lat.  21*31'25"  N.,  long. 
158''10'45"  W.;  to  lat  21*30'40"  N..  long. 
158'09'40"  W.:  to  lat  21'30'40"  N.,  long. 
158'08'50"  W.;  to  the  point  of  beginning. 

Time  of  designation.  Intermittent  by 
NOTAM. 

R-311QC  Schofield-Makua,  Oahu,  HI  [New] 

Boundaries.  Beginning  at  lat  21"34'30"  N., 
long.  158°15'15"  W.;  to  lat  21°34'30"  N.,  long. 
ISB-IS'IS"  W.;  to  lat  21*33'15"  N.,  long. 
ISS-OSW"  W.;  to  lat  21*30'40"  N..  long. 
158°08'50"  W.;  to  lat  21'30'40"  N.,  long. 
158'09'40"  W.;  to  lat.  21*31'2S"  N.,  long. 
158'10'45"  W.;  to  lat  21*32'00"  N.,  long. 
158°11'00"  W.:  to  lat  21*32'50"  N.,  long. 
158°12'10"  W.:  to  lat  21*34'15"  N.,  long. 
158°15'15"  W.;  to  the  point  of  beginning. 

Designated  altitudes.  Suriace  to  but  not 
including  9,000  feet  MSL 

Time  of  designation.  Intermittent  by 
NOTAM. 

Controlling  agency.  FAA,  Honolulu  FSS. 

Using  agency.  U.S.  Army,  Schofield 
Barracks,  HI. 

Issued  in  Washington,  DC,  on  November  7, 
1989. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  89-27155  Filed  11-17-89:  8:45  am] 

BILUNO  CODE  4«10-13-M 


14  CFR  Part  75 

[Airspace  Docket  No.  89-ANM-13] 

Establishment  of  Jet  Route  J-589; 
Oregon 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  establishes  Jet 
Route  J-589  between  Roseburg.  OR,  and 
Victoria.  BC,  Canada.  This  action 
establishes  a  route  by  which  aircraft 
may  avoid  arrival  paths  for  airports  in 
the  Seattie,  WA.  area.  Establishment  of 
J-589  also  enhances  traffic  management, 
decreases  controller  workload,  and 
provides  pilots  with  a  more  direct 
routing. 
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EFFECnvc  OATt  0901  U.T.C.  January  11. 
1990. 

FOM  nmrntm  MFonMA-noM  contact: 
Betty  Harrison.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20S91: 
telephone:  (202)  287-9255. 

SUPPLEMEKTAilY  INFORMATION: 

History 

On  September  25, 1989.  the  FAA 
proposed  to  amend  part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  75)  to  establish  1-589  between 
Roseburg.  OR,  and  Victoria.  BC.  Canada 
(54  PR  39193).  Interested  parties  were 
invited  to  participate  in  this  r\ilemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amenchnent  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  part  7S  of  the 
Federal  Aviation  Regulations 
establishes  Jet  Route  J-589  between 
Roseburg.  OR.  and  Victoria.  BC. 
Canada.  This  action  will  provide 
aircraft,  traversing  west  of  the  Seattle- 
Tacoma  International  Airport  with  a 
route  to  avoid  arrival  paths  for  airports 
in  the  Seattle.  WA.  terminal  area.  This 
action  will  enhance  traffic  management, 
decrease  controller  workload,  and 
provide  pilots  with  a  direct  routing. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SabiecU  in  14  CFR  Part  75 

Aviation  safety,  Jet  routes. 


Adoption  of  the  Aatendmant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  is 
amended,  as  follows: 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  1348(a).  1364(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-M9,  January  12, 1983);  14 
CFR  11.89. 

S  75,100    [Amendadl 

2.  Section  75.100  is  amended  as 

follows: 

1-589  [New] 

From  Roseburg,  OR;  Corvallis,  OR;  to 
Victoria.  BC  Canada.  The  airspace  within 
Canada  is  excluded. 

Issued  in  Washington,  DC  on  November  8, 
1989. 

Harold  W.  Becker. 

Manager.  Airspace-RuJea  and  Aeronautical 
Information  Division. 

[FR  Doc  89-271  SO  Filed  11-17-89;  8:46  am] 

MUJ«ra  COOC  MtO-IMH 


14  CFR  Part  75 

[Airspace  Docket  Na  t»-ANM^] 

Alteration  of  Jet  Route  J-54;  Oregon 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  alters  fet 

Route  J-54  in  the  vicinity  of  Pendleton, 

OR.  to  create  a  more  efficient  traffic 

flow  into  and  around  the  Seattle.  WA. 

area.  This  action  will  save  fuel,  aid  flight 

planning  and  reduce  controller 

workload. 

EFFBCnvi  OATI:  0901  u.Lc,  January  11, 

199a 

FO«  FUfTTNER  INFORMATION  CONTACT 

Betty  Harrison,  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9255. 
SUPPt.EMENTARY  INFORMATION: 

History 

On  August  28. 1989.  the  FAA  proposed 
to  amend  part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  alter  Jet 
Route  J-64  in  the  vicinity  of  Pendleton. 
OR  (54  FR  35501).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 


written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  75.100  of  Part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  Rule 

This  amendment  to  part  75  of  the 
Federal  Aviation  Regulations  alters  Jet 
Route  J-54  in  the  vicinity  of  Pendleton, 
OR.  This  action  is  in  conjunction  with 
Seattle  Air  Route  Traffic  Control 
Center's  sector  realignment  to  create  a 
more  efficient  traffic  flow  around  the 
Seattle,  WA,  area.  Jet  Route  J-54  will 
provide  aircraft  with  a  more  direct  route 
and  improve  the  traffic  flow  in  this  area. 
This  action  will  save  fuel,  aid  flight 
planning  and  reduce  controller 
workload. 

The  FAA  has  determined  that  this 
regiilation  only  involves  an  established 
body  of  technical  regulations  for  "fhich 
fiequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2J  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  [44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  78 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 

delegated  to  me.  p£irt  75  of  the  Federal 
Aviation  Regulations  (14  CFR  part  75)  is 
amended,  as  follows: 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-149.  January  12, 1983);  14 
CFR  11.89. 

975.100    [Amenctoct] 

2.  Section  75.100  is  amended  as 
follows: 
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1-54    [AoModeiq 

By  removing  the  words  "Pendleton,  OR" 
and  substitutinf  the  words  "Baker,  OR". 

btued  in  Washington,  DC,  en  November  7, 
1989. 

Harold  ¥V.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Divition. 

(FR  Doc.  89-27181  Filed  ll-17-8ft  8^45  omj 

BILUMQ  COOC  4S1»-1>-«I 

14  CFR  Part  7$ 

[Airspace  Docket  No.  89-AEA-t2] 

Aiteratfon  and  Revocation  of  Jet 
Routes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
description  of  Jet  Route  J-6  and 
eliminates  Jet  Route  J-228.  Jet  Route  J-6 
is  extended  from  Lancaster.  PA.  to 
Plattsburg,  NY,  along  the  present  route 
of  1-228.  Concurrent  with  the  extension 
of  J-6,  Jet  Route  J-228  is  eliminated.  The 
route  along  J-6  and  J-228  is  a  heavily 
traveled  route  which  requires  the  filing 
and  issuance  of  more  than  one  airway. 
This  action  reduces  controller  and  pilot 
workload  and  improves  flight  planning. 
EFFECTIVE  DATE:  0901  u.t.c.  January  11, 
1990. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

Jesse  B.  Bogan,  Jr..  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  biformation  Division.  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9253. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  6, 1989.  the  FAA 
proposed  to  amend  part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  75)  to  alter  the  description  of  Jet 
Route  J-6  and  eliminate  Jet  Route  J-228 
(54  FR  36996).  The  route  along  f-6  and  J- 
228  is  a  heavily  traveled  route  which 
requires  the  filing  and  issuance  of  more 
than  one  airway.  Therefore,  J-6  is  being 
altered  and  J-228  is  being  eliminated  to 
reduce  controller  and  pilot  worktoad 
and  improve  flight  planning.  Interested 
parties  were  invited  lo  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  75.100  of  part  75  of  the  Federal 


Aviation  Regulations  was  repubhshed  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  Rule 

This  amendment  to  part  75  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  J-6  and  eliminates  J-228. 
Jet  Route  J-e  is  extended  from 
Lancaster,  PA,  to  Plattsburg,  NY,  along 
the  present  route  of  J-228.  Concurrent 
with  the  extension  of  J-0.  Jet  Route  J-228 
is  eliminated.  The  route  along  J-6  and  J- 
228  is  a  heavily  traveled  route  which 
requires  the  filing  and  issuance  of  more 
than  one  airway.  This  action  reduces 
controller  and  pilot  workload  by 
facilitating  air-to-ground 
communications  as  weD  as  improves 
flight  planning. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

.  Aviation  safety,  Jet  routes 

Adoption  of  the  Amendment 

Accordingly,  pinsuant  to  the  authority 
delegated  to  me,  Part  75  of  the  Federp 
Aviation  Regulations  (14  CFR  Part  7^ is 
amended,  as  follows: 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

§75.  too    [AmendMl 

2.  9  75.100  is  amended  as  follows: 
)-8    [Amended] 

By  removing  the  words  "to  Lancaster.  PA." 
and  substituting  the  words  "T.ancaster,  PA; 
Broadway,  NJ;  Sparta,  NJ;  Albany,  NY:  to 
Plattsborg,  NY." 

1-228    [ReraoTsd] 


Issued  m  WMhmgtou,  DC  on  November  7, 
1989. 

Harold  W.  Bedcar, 

Manager,  Airspace-Ruhs  and  Aeroiratiticai 
Information  Division. 

(FR  Doc.  89-27158  Filed  11-17-89;  8:45  amj 

ailXINO  CODE  4»10-1>-«l 

14  CFR  Part  75 

[AiraiMce  Docket  No.  SO-ANM-II] 

ReaUgnmont  of  J-90 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKNC  Final  rule. 

summary:  This  amendment  realigns  J-9G 
to  enhance  procedures  for  aircraft 
arriving  and  departing  airports  in  the 
Seattle,  WA,  area.  This  action  will 
reduce  controller  workload  and  aid 
night  planning. 

EFFECTIVE  DATE:  0901  n.tx,  January  11, 

1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Harrison,  Airspace  Branch  (ATO- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9255. 
SUPPLEMEKTARY  INFORMATION: 

History 

On  September  25. 1989.  the  FAA 

proposed  to  amend  part  75  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  75)  to  realign  J-90  to  enhance 
procedures  for  aircraft  arriving  at  and 
departing  from  airports  in  the  Seattle, 
WA,  area  (54  FR  39194).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  However, 
Seattle  Air  Route  Traffic  Control  Center 
requested  a  slight  bend  in  the  jet  route 
between  Seattle,  WA,  and  Moses  Lake, 
WA,  to  provide  the  extra  width  needed 
to  accomplish  a  parallel  route  structure. 
Their  request  is  reflected  in  this  rule. 
Except  for  the  above  change  and 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  75.100  of  part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

TheRute 

This  amendment  to  part  75  of  the 
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Federal  Aviation  Regulations  realigns  }- 
90  between  Moses  Lake,  WA,  and 
Helena,  MT.  This  action  will  create  an 
outbound  route  for  aircraft  departing  the 
Seattle,  WA,  terminal  area.  Arrival 
flights  will  utilize  1-70.  This  amendment 
will  enhance  traffic  management,  reduce 
controller  workload,  and  aid  flight 
planning. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  75 

Aviation  safety,  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  part  75)  is 
amended,  as  follows: 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.69. 

§75.100    [Amended] 

2.  §  75.100  is  amended  as  follows: 
]-90    (AmendedJ 

By  removing  the  words  "via  Ephrata.  WA; 
Mullan  Pass.  ID;  Lewistown,  MT;"  and  by 
substituting  the  words  "INT  Seattle,  WA,  091' 
and  Moses  Lake.  WA  285*  radials:  Moses 
Lake,  WA  Helena,  MT;" 

Issued  in  Washington.  DC,  on  November  8, 
1989. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  89-27160  Filed  11-17-89;  8:45  am] 
anxiNO  CODE  mio-is-m 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

[Rulemaking  No.  3] 

Citizenship  of  Responsible  Officers 
and  Sponsors  Exctiange- Visitor 
Program;  Citizenship  of  Responsible 
Officers  and  Sponsors 

agency:  United  States  Information 
Agency. 

ACTION:  I^stponement  of  compliance 
date  and  request  for  comments. 

summary:  The  definition  of  "sponsor" 
was  first  published  at  14  FR  4592,  July, 
1949.  It  required  that  all  designated 
sponsors  of  exchange  visitor  programs 
be  United  States  agencies  or 
institutions.  On  May  29, 1987,  the 
Agency  published  a  notice  of  proposed 
rulemaking  at  52  FR  20097  to  provide 
that  Responsible  Officers  of  designated 
sponsors  be  citizens  of  the  United  States 
and  that  designated  sponsors  be 
incorporated  in  the  United  States.  On 
August  11, 1989,  at  54  FR  32964 
(corrected  at  54  FR  34503.  August  21, 
1989,  and  amended  at  54  FR  40386 
October  2, 1989),  the  Agency  adopted  a 
final  rule  wherein  the  longstanding 
requirement  of  the  United  States 
citizenship  of  sponsors  of  exchange 
visitor  programs  was  further  defined 
and  documentation  of  United  States 
citizenship  was  required  to  be  furnished 
to  the  Agency.  By  this  notice  the  date  by 
which  current  sponsors  and  responsible 
officers  must  document  their  citizenship 
is  postponed.  Further  public  comment  as 
to  the  scope  and  impact  of  the  rule  is 
sought  as  an  aid  to  possible  redefinition. 

DATES:  Comments  on  the  rule  will  be 
accepted  until  January  19, 1990.  All 
written  communications  received  on  or 
before  the  closing  date  will  be 
considered  by  the  Agency  before  further 
action  is  taken  regarding  the  citizenship 
of  exchange  visitor  sponsors.  In  the 
interim,  the  Agency  will  not  designate 
new  responsible  officers  or  sponsors 
which  do  not  meet  the  criteria  for 
citizenship  as  published  at  54  FR  40386, 
October  2, 1989. 

ADDRESS:  Interested  persons  should 
submit  relevant  views  or  arguments  to 
Merry  Lymn,  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  Room 
700,  United  States  Information  Agency, 
301  4th  Street  SW..  Washington.  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merry  Lymn,  Assistant  General  Coun8»>l, 
Office  of  the  General  Counsel  Room 
700,  United  States  Information  Agency, 


301  4th  Street  SW.,  Washington,  DC 
20547.  (202)  485-8829. 

SUPPl£MENTARY  INFORMATION:  In 

response  to  the  May  29, 1987,  notice  of 
proposed  rulemaking  at  52  FR  20097,  the 
Agency  received  nine  comments  from 
the  public.  These  comments  were 
discussed  at  length  at  54  FR  32964, 
August  11, 1989,  upon  adoption  of  the 
final  rule.  Following  that  notice,  which 
provides  that  current  sponsors  must 
comply  with  the  definition  of  citizen, 
some  sponsors  complained  that  they  did 
not  have  adequate  notice.  While  it 
categorically  rejects  this  charge,  the 
Agency,  nonetheless,  now  postpones  the 
compliance  date  and  reopens  the 
proceeding  for  additional  comments 
regarding  th«  wording  of  the  definition. 
At  the  outset  it  should  be  noted  that 
the  Agency  \a  under  no  legal 
requirement  or  obligation  to  seek  public 
comment  on  the  regulation.  The 
Administrative  Procedure  Act  at  5 
U.S.C.  553(a)(1)  specifically  exempts 
from  application  of  the  Act  a  "foreign 
affairs  function  of  the  United  States." 
There  is  no  question  that  designation  of 
exchange  visitor  sponsors  for 
international  exchange  programs  is  a 
foreign  affairs  function.  The  operation 
and  administration  of  the  exchange 
program  is  an  instrument  of  foreign 
policy.  The  J-visa  was  created  by 
section  109  of  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961  to 
"serve  solely  the  purposes  of  (that  Act)." 
1961  U.S.  Code  Cong.  &  Admin.  News 
2774.  The  Congressional  intent  l)ehind 
the  visa  may  be  discerned  from  the 
statement  that: 

In  modem  international  relations  a  positive 
U.S.  Government  program  promoting 
educational  and  cultural  cooperation  is 
essential  to  the  welfare  of  the  American 
people. 

1961  U.S.  Code  Cong.  &  Ad.  News  276a 
Accordingly,  the  decision  regarding  the 
designation  of  an  exchange  organization 
is  a  foreign  relations  decision. 

Thus,  even  though  it  was  not  required 
to  do  so  but  because  the  Agency  has  a 
long  history  of  cooperation  with  its 
designated  sponsors,  the  Agency 
announced  publicly  in  1987  that  it 
proposed  to  amend  the  regulations  and 
invited  comments.  It  was  not  the 
Agency's  intention  to  waive  the 
exemption,  rather,  the  Agency  wanted  to 
preserve  its  valuable  working 
relationship'with  the  sponsors.  It  was  in 
this  spiriuif  cooperation  that  conunents 
were  invited.  The  public  was  notified 
that  the  Agency  perceived  that  it  was 
restricting  and  wanted  to  continue  to 
restrict  designation  of  sponsors  to 
United  States  organizations.  Further,  the 
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public  was  nobfied  that  the  Agency  was 
concerned  about  the  designation  of 
forei^  corporations  and  orgctnizations. 
At  lea»t  one  raeml>er  of  the  public 
understood  the  Agency's  concern  and 
submitted  a  comment  attempting  to 
convince  the  Agency  that  foreign 
corporations  thonld  be  designated  as 
exdiange  visitor  sponsors. 

Consequently,  tlie  Agency's  query  to 
the  public  was,  and  remains,  limited  to  a 
very  narrow  question — how  to  define 
"United  States  organization"  for  the 
purpose  of  the  regulations.  The  Agency 
finds  diat  it  is  axiomatic  that 
designations  must  be  limited  to  United 
States  entities.  It  is  clear  that  Congress 
intended  tiiat  designations  be  so  Limited; 
since  1946  the  regulations  have 
reiterated  this  requirement 

The  Authority  To  Designate 

Under  the  United  States  Information 
and  Educational  Exchange  Act  of  1948. 
two  programs — information 
dissemination  and  educational 
exchange — were  established  to  carry 
out  the  purposes  of  the  Act.  The 
authority  of  the  Director  of  the  United 
States  Information  Agency  to  designate 
exchange  visitor  programs  derives  from 
two  sources,  tiie  Immigration  and 
Nationality  Act  and  the  Mutual 
Educational  and  Cultural  Exchange  Act 
The  Immigration  and  Nationality  Act  at 
8  U.S.C  1101(15J(J)  defines  an  exchange 
visitor  as: 

an  alien  *  *  *  vwho  is  conmg  temporarily  k> 

the  United  States  as  a  participant  hi  a 
program  designated  by  the  Director  of  the 
United  States  Information  Agency  •  •  •  • 

The  description  of  the  programs  wiiicfa 
the  Director  may  designate  is  contained 
in  section  102  of  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961. 

Congress  envisioned  that  "the  private 
resources  of  this  country  and  the 
cooperation  of  United  States  citizens 
abroad"  would  be  enlisted  to  assist  in 
the  educational  exchange.  Id.  at  1014 
(emphasis  added). 

|I}t  is  vftal  that  the  Etepartntent  ol  State  can 

and  should  cooperate  with  the  efforts  of 
private  citizens  and  with  profit  and  aoa- 
profit  organizatiooa  interested  in  promaitmg 
the  better  understanding  of  the  United  States 
abroad  and  lasting  friendship.  Also,  the  areas 
of  cooperation,  consuhation.  and  separate 
activity  between  the  Department  of  State  and 
private  industry  (e.g.,  fifans.  radio,  press, 
magazines,  txioka)  are  sufficiently  great  lo 
expect  frortful  and  barmonkms  relationships 
*  *  *  *  The  importance  of  worthy  private 
United  States  activities  m  the  foretj?n  fiek} 
cannot  be  exaggerated. 

Id.  at  1015  (emphasis  added). 

Thus,  from  this  legislative  history  it 
can  be  inferred  that  Congress 
contemplated  &at  tbe  assistance  from 


the  private  sector  would  be  assistance 
from  the  United  States  private  sector. 
Further,  it  can  be  inferred  that  it  is 
necessary  that  a  designated 
organization  may  fairly  be  described  as 
an  "organization  interested  in  promoting 
the  better  understanding  of  the  United 
States  abroad  and  lasting  friendship.** 
Upon  the  passage  of  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  the  exchanges  program  in  the 
1948  Act  was  adopted  by  Ae  1961  Act. 
However,  there  was  no  substantial 
change  in  the  underlying  character  of 
the  exchanges.  Rather,  the  1961  Act  was 
intended  to  expand  and  strengthen  the 
programs  established  under  the  previous 
Act.  1961  U.S.  Code  Cong.  &  Ad.  News 
2760. 

The  Mutual  Educational  and  Cultwal 
Exchange  Act  requires  that  the  schools 
and  institutions  of  learning  designated 
to  participate  in  educational  exchange 
be  United  States  "schools  and 
institutions."  Section  102(1)(B). 
Coosequently.  it  is  necessary  to  define 
"United  States  schools  and  institotrons" 
for  educational  exchanges. 

It  should  also  be  noted  that  Congress 
intended  that  forei^  governments 
would  participate  in  the  exchange 
program.  However,  Congress  did  not 
contemplate  that  these  governments 
would  be  designated  )-l  visa  sponsors 
and  have  direct  access  to  United  States 
Government  controlled  documents. 
Rather,  it  is  dear  that  Congress 
envisioned  govemment-to-govemment 
agreements  whereby  the  two 
governments  would  cooperate  in  the 
field  of  exchange.  Congress  did  not 
intend  that  another  govermnent  woidd 
have  virtual  control  over  exdiange 
visitors  to  this  coimtry,  as  is  evidenced 
by  Section  103,  which  provides  for 
agreements  with  foreign  governments.  If 
Congress  intended  that  the  powers  of 
the  USLA  Director  to  determine 
exchange  program  policy  and 
participants  be  vested  in  foreign 
governments,  this  section  of  the  Act 
would  be  unnecessary  and  redundant. 
The  rules  of  statutory  construction 
preclude  interpretations  which  would 
render  a  section  of  a  statute  either 
redundant  or  unnecessary. 

The  Agency  Was  Given  Complete 
Discretion  To  Decide  When  To  Work 
With  Private  Industry 

The  legislative  history  of  the  Smith- 
Mundt  Act  (1948  U.S.  Code  Cong.  »  Ad. 
News  1019]  states: 

Section  1005  states  the  intention  of 
Congress  that  the  Department  shall  make  ase 
of  the  services  of  private  agencies  wherever 
practicable.  The  Honse  committee  report 
interprets  this  to  mean  that  the  Secretary  of 
State  shoold  ose  a  private  agency  "if  a 


private  agency  can  pcrtbra  an  actMty  ■■ 
well  as  or  better  than  a  GoTcmneat  agency, 
and  at  no  greater  expense."  This  language 
should  not.  of  course,  enable  any  particular 
private  agency  to  demand  a  contract  or  a 
grant  of  &inda  for  participation  in  the 
purposes  of  this  act  The  discretion  woaid 
seem  to  the  committee  to  lie  with  the 
Secretary  of  State  to  determine  what 
agencies  should  receive  public  funds  through 
contracts  or  grants. 

Similarly,  the  Agency  has  discretion 
to  designate  or  to  refuse  to  designate 
any  private  organization  as  an  exchange 
visitor  sponsor.  The  grant  of 
discretionary  power  to  the  USIA 
Director  is  expressed  in  the  broadest  of 
terms.  It  provides  only  the  barest 
standards  or  criteria  by  which  the 
Agency  is  to  administer  educational  and 
cultoral  exchanges. 

As  the  Agency  stated  in  its  notice  of 
August  11, 1989. 54  FR  32964.  32966: 

8  U.S.C.  ll(n(a)(15Kll  Bwrely  relets  to  the 
designation  function  of  the  Agency  by 

describing  an  exchange  visitor  as  a 
"participant  in  a  program  designated  by  tfte 
Director  of  the  United  States  Information 
Agency."  No  criteria  are  set  forth  requiring 
the  Agency  to  designate  certain  programs. 
The  criteria  are  left  to  Agency  discretion. 
Because  of  the  nature  of  foreign  rehttions,  the 
agency  P»»8  been  given  broad  authority  to 
implement  its  legislation.  The  covrts  Have 
found  that  this  authority  is — broader  than 
that  given  to  domestic  agencies. 

Promulgation  of  regulations  consistent  with 
t)ie  Act  and  its  legislative  history  are  not 
considered  an  abuse  of  agency  discretion. 
(See  Zeme/v.  Rusk,  381  U.S.  1  (1965)  and 
Ha^  V.  Agee.  453  U.S.  280  (1981).  See  also 
Slyper  v.  Attorney  General,  827  F.2d  871.  823 
(D.C.  Cir.  1987)  wherein  the  court  stated; 
'The  statute  contains  no  standard  or  criterion 
upon  whtcfa  to  Btake  or  withhold  a  favorable 
recommendatioa  This  broad  delegation  of 
discretionary  authority  is  'clear  and 
convincing  evidence'  of  congresstooal  intent 
to  restrict  judicial  review  in  cases  such  as 
those  we  now  face.^ 

The  Agency,  in  the  exercise  of  its 
discretion,  has  determined  that  noncitizens 
shoatd  not  be  gK-en  excessive  authority  in 
making  the  foreign  relations  determinatwrn 
coupled  with  the  strong  visa  issuance 
recommendation  (which  is  inherent  in  the 
responsibility  for  filling  out  the  lAP-ee  forms) 
as  to  which  aliens  should  be  exchange 
visitors^ 

The  Agency,  in  the  exercise  of  its 
discretion  and  in  interpreting  its  statute 
and  legislative  history,  has  ctetermined, 
since  1949.  tiiat  it  must  limit  the 
designation  of  exchange  visitor  ^onsors 
to  United  States  entities.  The  qufstion  is 
how  to  define  what  constitutes  a  United 
States  entity. 

Thus,  the  question  before  the  public  a 
how  to  define  "United  States  cftrzen"  for 
the  purpose  of  the  regolationa.  The 
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present  definition  as  promulgated  on 
August  11, 1989  is: 

"Citizen  of  the  United  States"  means  (a)  an 
individual  who  is  a  citizen  of  the  United 
States  or  of  one  of  its  possessions,  or  (b)  a 
partnership  of  which  each  member  is  a 
United  States  citizen,  or  (c)  a  corporation  or 
association  created  or  organized  under  the 
laws  of  the  United  States,  of  which  the  chief 
executive  officer,  president,  chairman  of  the 
board  of  directors,  and  75  per  centum  of  the 
members  of  the  board  and  its  other  managing 
officers  are  United  States  citizens  and  in 
which  at  least  75  per  centum  of  the  stock  or 
voting  interest  is  owned  or  controlled  by 
persons  who  are  citizens  of  the  United  states 
or  of  one  of  its  possessions. 

The  Agency  is  concerned  that  the 
control  of  the  entities  which  are 
designated  as  exchange  visitor  sponsors 
be  vested  in  United  States  citizens.  If 
the  deHnition  promulgated  by  the 
Agency  excludes  entities  which  are 
controlled  by  United  States  interests, 
the  Agency  will  consider  a  new 
defmition,  provided  that  such  definition 
ensures  that  designated  sponsors  will 
not  be  controlled  by  foreign  interests. 
On  the  other  hand,  the  Agency  is  also 
concerned  that  entities  which  have 
performed  valuable  service  in  the 
international  exchange  field  may  be 
excluded  from  the  field  as  a  result  of  the 
new  definition. 

Comments  should  address  the 
question  of  whether  a  new  definition 
can  be  drafted  that  will  balance  the 
requirement  for  United  States  control  of 
the  J-l  visa  process  with  the  need  to 
preserve  the  international  character  of 
many  of  the  successful  exchange 
organizations. 

The  Agency  is  aware  that  some 
entities,  such  as  universities,  are  neither 
corporations  nor  associations. 
Accordingly,  the  Agency  may  add  the 
term  "entity"  to  the  definition.  On  the 
other  hand,  the  addition  of  "entity 
created  by  state  or  local  law"  to  the 
definition,  may  be  more  appropriate. 

The  Agency  is  also  aware  that  some 
United  States  corporations  do  not  know 
the  citizenship  of  all  of  their 
stockholders.  Consequently,  the  Agency 
is  interested  in  learning  whether  there  is 
another  way  to  determine  that  the 
controlling  interest  is  vested  in  United 
States  citizens. 

Additionally,  the  Agency  understands 
that  there  are  some  very  large 
partnerships  in  which  only  a  very  small 
portion  of  the  partners  are  not  United 
States  citizens.  On  the  other  hand,  in  a 
small  partnership,  that  same  proportion 
of  partners  may  wield  considerable 
control.  Thus,  die  question  is  whether 
there  is  a  way  to  redefine  United  States 
partnerships  to  address  this  problem. 


Dated:  November  13, 1980. 
Alberto  |.  Mora, 
General  Counsel. 
[FR  Doc.  89-27164  Filed  11-17-80:  8;45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Internal  ReveniM  Service 

26  CFR  Part  1 
(TJ).  8273] 
RIN  154S-AM96 

Group-Term  LHe  Insurance 

aqency:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  and  final 

regulations. 

summary:  This  Treasury  Decision 
amends  final  regulations  and  adds  new 
temporary  regulations  to  revise  the 
uniform  premium  table  used  to  calculate 
the  cost  of  group-term  life  insurance 
coverage  provided  to  an  employee  by  an 
employer.  This  revision  is  necessary  to 
conform  to  statutory  changes  concerning 
the  cost  of  group-term  life  insurance  for 
individuals  over  63  years  of  age.  These 
regulations  provide  guidance  to 
employers  who  must  use  the  uniform 
premium  table  to  calculate  the  cost  of 
group-term  life  insurance  includible  in 
the  gross  income  of  their  employees.  The 
text  of  the  temporary  regulations  set 
forth  in  this  document  also  ser\'es  as  the 
text  of  the  proposed  regulations  cross- 
referenced  in  a  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

EFFECnvE  DATE:  These  regulations  are 
effective  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  J.  Clary,  202-566-4465  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  adds  new  temporary 
regulation  S  1.79-3T  to  part  1  of  title  28 
of  the  Code  of  Federal  Regulations.  It 
also  amends  S  1.79-3(d)(2)  to  provide  a 
cross-reference  to  S  1.79-3T. 

Explanation  of  Provisions 

Section  79  of  the  Infernal  Revenue 
Code  generally  permits  an  employee  (as 
well  as  a  former  employee)  to  exclude 
from  gross  income  the  cost  of  the  first 
$50,000  of  employer-provided  group-term 
life  insurance  coverage.  The  remaining 
cost  of  group-term  insurance  is  included 
in  the  employee's  gross  income.  In 
general,  the  cost  of  group-term  life 


insurance  is  determined  on  the  basis  of 
uniform  premiums  prescribed  by 
regulations.  These  uniform  premiums, 
computed  on  the  basis  of  5-year  age 
brackets,  are  found  in  Table  I  of  S  1.79- 
3(d)(2).  Under  prior  law,  section  79(c) 
allowed  an  employee  older  than  age  63 
to  determine  the  cost  of  the  insurance  as 
if  he  or  she  were  63.  For  this  reason,  the 
present  uniform  premium  table  does  not 
include  rates  for  age  brackets  beyond 
the  60  to  64  age  bracket. 

Section  79(c)  was  amended  by  section 
5013  of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  to  eliminate  the 
special  rule  for  employees  over  age  63. 
effective  January  1, 1989.  Accordingly, 
this  document  adds  new  temporary 
regulations  to  prescribe  the  cost  of 
group-term  insurance  without  any 
special  rule  for  older  employees.  The 
rates  in  the  new  table  for  employees 
under  age  65  are  the  same  as  in  the 
existing  table.  The  new  rates  for 
employees  65  and  over  have  been 
developed  using  the  same  data  as  were 
used  previously  to  develop  the  rates  for 
employees  under  age  65.  The  new  Table 
I  appears  in  §  1.79-3T,  and  a  cross- 
reference  to  that  new  section  for  group- 
term  life  insurance  provided  after 
December  31, 1988,  appears  in  §  1.79- 
3(d)(2). 

The  Internal  Revenue  Service  is  now 
in  the  process  of  revising  the  rates  in 
Table  I  for  all  age  groups,  and  a  study  is 
being  conducted  to  determine  the 
sources  of  statistical  data  to  be  used  for 
updating  the  rates.  The  public  is  invited 
to  comment  on  this  subject.  Send 
written  comments  (preferably  eight 
copies)  concerning  the  study  to:  Infernal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Atbi:  CC:CORP:T:R 
(EE-4-89),  Room  4429,  Washington.  DC 
20044. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  regulations  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  A  general  notice  of 
proposed  rulemaking  is  not  required  by 
5  U.S.C.  553  for  interpretative 
regulations.  Therefore,  these  rules  do 
not  constitute  regulations.  Therefore, 
these  rules  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6),  and  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Betty  J.  Clary,  Office  of 
the  Assistant  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
Internal  Revenue  Service.  However, 
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other  persoimel  from  the  Service  and 
Treasury  Department  participated  in 
their  develc^ment 

List  of  Subjects 

26  CFR  1.61-1  Through  1.281-4 

Deductions,  Exemptions,  Income 
taxes.  Taxable  income. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  title  26.  part  1,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part 

Authority:  28  U.S.C.  7805.  *  •  * 

Par.  2.  Section  1.79-3  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§  1.79-3    Detennlnation  of  amount  equal  to 
cost  of  group-term  Hfe  Insurance  on  an 
employee's  life. 

t        «        *        *        * 

(d)  The  cost  of  the  portion  of  the 
group-term  life  insurance  on  an 
employee's  life.  *  •  * 

(2)  For  the  cost  of  group-term  life 
insurance  provided  after  December  31. 
1988.  see  §  1.79-3T.  For  the  cost  of 
group-term  life  insurance  provided 
before  January  1, 1989,  the  following 
table  sets  forth  the  cost  of  $1,000  of 
group-term  life  insurance  for  one  month, 
computed  on  the  basis  of  5-year  age 
brackets.  For  purposes  of  Table  I,  the 
age  of  the  employee  is  the  employee's 
attained  age  on  the  last  day  of  the 
employee's  taxable  year.  However,  if  an 
employee  has  attained  an  age  greater 
than  age  64,  the  employee  shall  be 
treated  as  if  he  or  she  were  in  the  5-year 
age  bracket  60  to  64. 

Table  I.— Uniform  Premiums,  for 
$1,000  OF  Group-Term  Life  Insur- 
ance Protection 


S-year  age  bracket 


Under  30... 
30to34„. 
35  to  39— 
40to44.._ 
45to49_. 
50  to  54™ 
55to59_ 
60to64„ 


Cost  per 
$1,000  of 
protection 
tori- 
month 
p«riod 


S0.08 
.09 
.11 
.17 
.29 
.48 
.75 
1.17 


§  1.79-3T    UnHorm  premium  table 
(temporaryy. 

For  the  cost  of  group-term  life 
insurance  provided  after  December  31, 
1988,  the  following  table  sets  forth  the 
cost  of  $1,000  of  group-term  life 
insurance  for  one  month,  computed  on 
the  basis  of  5-year  age  brackets.  For 
purposes  of  Table  I,  the  age  of  the 
employee  is  the  employee's  attained  age 
on  the  last  day  of  the  employee's 
taxable  year. 

Table  I.— Uniform  Premiums  for 
$1,000  of  Group-Term  Ufe  Insur- 
ance PROTECTION 


5-yeeir  age  bracket 


Under  30.. 
30  to  34.„ 
35  to  39... 
40  to  44... 
45  to  49... 
50  to  54... 
55  to  59... 


60  to  64..„ 
65  to  69.. 
70  and  above . 


Cost  per 

$1,000  o< 

protectkxi 

for  1- 

montti 

pwiod 


$0.08 

.09 

.11 

.17 

.29 

.48 

.75 

1.17 

2.10 

3.76 


Par.  3.  There  is  added  immediately 
after  S  1.79-3  a  new  9  1.79-3T  to  read  as 
follows: 


Immediate  guidance  is  needed  under 
the  provisions  contained  in  this 
Treasury  Decision  so  that  employers  can 
calculate  the  cost  of  group-term  hfe 
insurance  includible  in  their  employees' 
gross  income  for  reporting  and  for  social 
security  tax  purposes.  It  is  therefore 
found  impracticable  and  contrary  to  the 
public  interest  to  issue  this  Treasury 
Decision  with  notice  and  public 
procedure  under  section  553(b]  of  title  5 
of  the  United  States  Code. 

Dated:  November  2. 1989. 
Fred  T.  Goldberg.  Jr., 

Commissioner  of  Internal  Revenue. 

Approved: 
Kenneth  W.  Gideon. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  8&-27102  Filed  11-17-89;  8:45  amjC 
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26  CFR  Part  1 

[T.D.  82721 
RIN  1545-AK14 

Mortality  Table  Used  To  Determine 
Exclusion  for  Deferred  Payments  of 
Ufe  Insurance  Proceeds 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 


summary:  This  document  provides  final 
regulations  that  prescribe  the  mortality 
table  to  be  used  in  determining  the 
extent  to  which  deferred  payments  of 
life  insurance  proceeds  are  excluded 
from  gross  income.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1986.  The  regulations 
affect  beneficiaries  of  life  insurance 
contracts  who  receive  life  insurance 
proceeds  at  a  date  later  than  the  death 
of  the  insured  and  provide  them  with  the 
guidance  needed  to  comply  with  the 
law. 

EFFECTIVE  DATE:  The  regulations  are 
effective  October  23, 1986,  and  apply  to 
amounts  received  with  respect  to  deaths 
occurring  after  October  22, 1986,  in 
taxable  years  ending  after  October  22, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  S.  Landau,  Office  of  Assistant 
Chief  Counsel  [Financial  Institutions 
and  Products),  Internal  Revenue  Service, 
1111  Constitution  Avenue.  NW., 
Washington,  DC  20224  (Attention: 
CC:CORP:T:R)  (202)  565-3458  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  101(d)  of  the  Internal  Revenue 
Code  of  1986  to  reflect  amendments 
made  to  section  101(d)(2)(B)(ii)  of  the 
Code  by  section  1001(b)  of  the  Tax 
Reform  Act  of  1988  (100  Stat.  2085,  2387). 

Section  101(d)  provides  rules  relating 
to  the  payment  by  an  insurer  of  life 
insurance  proceeds  at  a  date  later  than 
the  death  of  the  insured.  Under  section 
101(d)(1),  the  amounts  held  by  an  insurer 
with  respect  to  a  beneficiary  are 
prorated  over  the  period  or  periods  with 
respect  to  which  the  payments  are  to  be 
made.  A  portion  of  each  payment  made 
to  the  beneficiary  is  excluded  from  the 
income  of  the  beneficiary  on  the  basis  of 
this  proration. 

In  determining  the  amount  held  by  an 
insurer  with  respect  to  a  beneficiary, 
section  101(d)(2)(A)  provides  that  the 
amount  must  be  held  by  the  insurer 
under  an  agreement  provided  for  in  the 
life  insurance  contract  to  pay  that 
amount  on  a  date  or  dates  later  than  the 
death  of  the  insured.  Section  101(d)(2)(B) 
provides  that  the  amount  held  by  the 
insurer  is  equal  to  the  value  of  this 
agreement  to  the  beneficiary  determined 
as  of  the  date  of  death  of  the  insured. 
and  as  discounted  on  the  basis  of  the 
interest  rate  used  by  the  insurer  in 
calculating  payments  made  imder  the 
agreement  and  mortahty  tables 
prescribed  by  the  Secretary 


*y^> 
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Explanation  of  Provisions 

These  relation*  prescribe  a 
mortaiiiy  tarUe.  which  does  not 
diatingiaak  aaatg  individaals  on  the 
basis  of  sex.  to  be  used  in  detemining 
the  anoonnt  heU  by  the  insurer  for 
purposes  ai  sectioa  im  (d)(2)  aad  in 
detenaiag  Ibc  period  or  periods  with 
respect  to  which  payments  are  to  be 
made  fin* parposes  of  section  lOl(dXl). 
The  BMrtal^  tabie  prescribed  in  the 
icgnlatian  is  tiie  tat^  set  forth  in  J  1.73- 
7(c)(1).  Fefarting  to  the  adjustment  of 
investment  in  a  contract  for  the  refund 
feature  in  the  case  of  a  )oint  aod 
survivor  annuity.  Life  expectancy  tables 
based  on  this  mortality  tabie  are  set 
forth  in  Tables  V  through  VHI  of  §  1.72- 
9. 

On  September  21, 1987,  the  Federal 
Register  published  temporary 
regulations  (TJ).  8101.  52  PR  35414)  and 
a  cross-rcfierence  notice  of  proposed 
rulemaking  f52  FR  35447)  proposing 
amendments  to  the  regulations  (28  CFR 
part  1)  under  section  ltn(d)  of  the  Code. 
These  amendments  were  proposed  to 
conform  the  regulations  to  section 
1001(b)  of  the  Tax  Reform  Act  of  1988. 
Only  one  comnieat  was  received.  It 
stated  that  adoption  of  the  table  under 
the  section  72  regulations  in  the 
temporary  and  proposed  regulations 
a|3peared  reasonable.  No  public  hearing 
was  held  because  none  was  requested. 
Accordingly,  the  profiosed  amendments 
are  adopted  by  this  Treagnry  Decision 
and  redesignated  as  9  1.101-7  of  the 
regttiatioDS. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  aad  that  a 
Regulatory  loipect  Analysis  therefore  is 
not  required.  Although  a  notice  of 
proposed  rulemaking  soliciting  pablic 
comment  was  issued,  the  Internal 
Revenue  Service  coockided  when  the 
notice  was  issued  that  the  regulations 
were  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  AcconhRgly,  the 
final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.a  chapter  6). 

Oraffiag  Iirfbnnstion 

The  principal  author  of  these 
regulations  is  Sharon  L.  Hall  of  the 
Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accotinting).  Internal 
Revenue  Service.  However,  personnel 
from  other  oQices  of  the  Internal 
Reveaue  Service  and  Treasury 
Department  participated  in  their 
development. 


Ust  of  SHlijaota 

26  CFR  1.61-1  Through  1.281-4 

lacoiae  taxes.  Taxable  iacome. 
Deductions,  Exemptions. 

Adoption  ef  AmendiHeats  to  the 

Accordingly.  26  CHI  part  1  is 
amended  as  follows: 

PART  1— {AMENDED] 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  28  use.  «86  •  *  'Section 
iam-7  ai«o  iMued  uader  26  U.S.C 

lM(d){2)(B)(ii). 

Par.  2.  The  authority  for  part  1  is 
amended  by  removing  the  following 
citation: 

AulhoBty:  Section  1.101-7T  also  issued 
un«ier  26  U.S.C.  ieifdK2KB)(ii). 

Par.  3.  The  temporary  regulations 
(J  1.101-7T)  published  as  T.D.  8181  at  52 
FR  35414  are  adopted  as  final 
regulations,  with  the  following  chaogea: 

ft.101-7    [Redesignated  from  S  1.101-7T] 

1.  The  section  number  is  redesignated 
as  9  1.101-7. 


§1.101-7    [Amended] 

2.  Section  l.lDl-7  is  amended  by 
removing  from  its  heeding  the  language 
"(Temporary)." 

Dated:  September  21. 1989. 

Approved: 
Lawrence  B.  Gafaba. 
Comwisaioaer  oflaterBol  Revetme. 
Kenneth  W.  Gfdeon, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  89-27103  Filed  11-17-89;  8:45  am] 

BIUJNO  COOE  4S30-41-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  ISO 

[PP  9F3761/R1045;  FRL-3659-0] 

Pesticide  Tolerances  (or  QiyphoaiHa 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  Tliia  rule  araends  40  CFR 
180.364  to  inckde  residues  of  glyplMisate 

resulting  from  the  applintioa  of  tlM 
monoammonium  salt  of  glyphosate  in 
the  glyphosate  tolerance.  Tlus  reguhlkm 
was  requested  by  Monsanto  Co. 

EFFECTIVE  DATE;  NoTcwbei  20^  1909. 


AOfiRESS:  Written  objectens.  identified 
by  the  decameBt  control  nonker  [PP 
9F3761/R1045],  may  be  sabBrttted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708,  401  M  St., 
SW.,  Washington.  DC  20460. 


FOR  PURTHBl  I 

Robert  ].  Taylor.  Prodnct  Manager  (I^ 
25,  Registration  Division  (H7505Ci 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
243,  CM#2, 1921  Jefferson  Davis 
Hi^way,  Arrington.  VA  22202,  (703) 
557-1800. 


SUPPLEMENTARY  iWOWIMfnOIC  EPA 

issued  a  notice,  published  in  the  Federal 
Rs^ster  on  )une  29, 1989  (54  FR  27422), 
in  which  it  was  announced  that  the 
Monsanto  Co..  1101 17th  St.  NW.. 
Washington,  DC  20036,  proposed  to 
amend  40  CFR  180.364  to  include 
residues  of  glyphosate  resulting  from  the 
application  of  the  monoammonium  salt 
of  glyphosate  in  the  glyphosate 
tolerance  expression. 

There  were  no  conmients  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petitton  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data  listed 
below  were  considered  in  support  of  this 
reexpression. 

1.  Several  acute  toxicology  studies 
placing  technical-grade  glyphosate  in 
Toxicity  Category  III  and  IV. 

2.  A  1-year  feeding  study  with  dogs 
fed  dosage  levels  of  a  20. 100.  and  500 
milU^ams/kilograra/day  (mg/kg/day) 
with  a  oo-observabie-efiect  level 
(NOEL)  of  500  rag/kg/day. 

3.  A  2-year  oncogenicity  study  in  mice 
fed  dosage  levels  ^  Q,  15a  75Q,  and  4,500 
mg/kg/day  with  an  equivocal 
(uracertain)  oncogenic  effect  (a  slight 
increase  in  the  incidence  of  rciial 
tobular  adenomas,  a  benign  timior  of  the 
kidney,  in  males)  at  the  h^est  dose 
tested  (HDT)  of  4,500  rag/kg/day. 

4.  A  chronic  feeding/oncogenictty 
study  in  rats  fed  dosage  levels  of  0,  3, 10, 
and  31  mg/kg/day  with  no  oncogenic 
effects  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  31  mg/kg/day  (HDT)  and  a 
systemic  NOEL  of  31  mg/kg/day. 

5.  A  developmental  toxicity  study  m 
rats  given  doses  of  0,  360, 1,660,  and 
3,500  mg/kg/day  with  no  teratogenic 
effects  occurring  up  to  and  includiag 
1500  mg/kg/day  (HOT);  a  maternal 
NOEL  of  l.eee  mg/kg/day  based  on 
weight  gain  deficits,  altered  physical 
appearance,  and  mortality  during 
treatment  at  3,500  mg/kt/day  (HDT); 
and  a  fetetoDoc  NOEL  of  IvOOO  aig/k^ 
day  based  on  unossifled  stemebr 
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fetuses  from  high-dose  (3,500  mg/kg/ 
day)  dams. 

6.  A  developmental  toxicity  study  in 
rabbits  given  doses  of  0,  75, 175,  and  350 
mg/kg/day  with  no  teratogenic  effects 
occurring  up  to  and  including  350  mg/ 
kg/day  (HDT);  a  maternal  NOEL  of  175 
mg/kg/day  based  on  altered  appearance 
and  mortality  at  the  highest  dose  (350 
mg/kg/day);  and  a  fetotoxic  NOEL  of 
350  mg/kg/day  (HDT). 

7.  A  three-generation  reproduction 
study  in  rats  fed  dosage  levels  of  0,  3, 10. 
and  30  mg/kg/day  with  a  NOEL  of  10 
mg/kg/day  based  on  focal,  unilateral, 
renal  tubular  dialation  in  the  kidneys  of 
male  pups  from  high-dose  dams  (30  mg/ 
kg/day).  No  effects  on  fertihty  or 
reproductive  parameters  were  noted  up 
to  and  including  30  mg/kg/day  (HDT). 

8.  Mutagenicity  data  included 
chromosomal  aberration  in  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caused  with  and  without  S-9 
activation);  DNA  repair  in  rat 
hepatocytes;  in  vivo  bone  marrow 
cytogenic  test  in  rats;  rec-assay  with  B. 
subtilis;  reverse  mutation  test  with  S. 
typhimurium:  Ames  test  with  S. 
typhimurium;  and  a  dominant-lethal 
mutagenicity  test  in  mice  (all  negative). 

The  acceptable  daily  intake  (ADI) 
based  on  the  three-generation  rat 
reproduction  study  (NOEL  of  10  mg/kg/ 
day)  and  using  a  hundredfold  safety 
factor  is  calculated  to  be  0.1  mg/kg/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  for  published  and 
unpubhshed  but  approved  tolerances  is 
0.005094  mg/kg/day,  which  utilizes  5.0 
percent  of  the  ADI.  The  addition  of  the 
monoanmionium  salt  of  glyphosate  does 
not  increase  the  TMRC  and  will  not 
increase  the  percentage  of  the  ADI 
utilized. 

Desirable  data  lacking  are  a  repeat  of 
the  rat  oncogenicity  study.  Because  of 
the  large  difference  between  the  high 
dose  tested  in  the  rat  and  mouse 
oncogenicity  stodies,  the  rat 
oncogenicity  study  was  rereviewed.  The 
rereview  indicated  that  a  maximum 
tolerated  dose  (MTD)  may  not  have 
been  reached  in  that  study.  Therefore, 
the  Agency  decided  to  request  a  repeat 
of  the  rat  oncogenicity  study  at  doses 
high  enough  to  reach  an  MTD. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  tliis  pesticide.  No 
detectable  residues  of  N- 
nitrosoglyphosate,  a  contaminant  of 
glyphosate,  are  expected  to  be  present 
in  the  commodities  for  which  tolerances 
are  established.  The  oncogenic  potential 
of  glyphosate  is  not  fully  understood. 
Because  of  the  equivocal  (uncertain) 
nature  of  the  oncogenic  response  in 
mice,  the  Agency  referred  the  issue  to 


the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Science 
Advisory  Panel  (SAP)  for  a  "Weight  of 
the  Evidence"  classification.  After 
rereviewing  all  available  evidence,  the 
SAP  proposed  that  glyphosate  be 
classified  as  a  "Class  D  Oncogen" 
having  "inadequate  animal  evidence  of 
oncogenicity,"  and  recommended  a  Data 
Call-In  for  further  stodies  in  rats  and/or 
mice  to  clarify  unresolved  questions. 
After  a  review  of  all  available 
information,  the  Agency  decided  to 
classify  glyphosate  as  a  "Class  D 
Oncogen"  and  also  to  request  a  repeat 
of  the  mouse  oncogenicity  study.  A 
subsequent  review  by  the  Agency  of  the 
data  and  additional  information 
submitted  concluded  that  the  mouse 
oncogenicity  stody  would  not  be 
required  at  this  time.  Once  the  rat 
oncogenicity  study  is  received  and 
reviewed,  the  need  for  a  repeat  mouse 
oncogenicity  stody  will  be  reevaluated. 

The  Agency's  policy  has  been  to  issue 
new  use  registrations  in  which  the 
resulting  change  in  TMRC  is  less  than  1 
percent;  however,  any  significant  new 
use  registrations  will  be  handled  on  a 
case-by-case  basis  and  may  not  be 
issued  until  issues  in  the  Glyphosate 
Registration  Standard  have  been 
resolved.  Monsanto  Co.  has  been 
notified  of  these  conclusions  and 
deficiencies  by  the  Glyphosate 
Registration  Standard  dated  June  30, 
1986.  and  by  a  letter  dated  July  9, 1989. 

The  natiue  of  the  residue  in  plants  is 
adequately  understood,  and  an 
adequate  analytical  method  (gas-liquid 
chromatography  with  a  flame 
photometric  detector),  is  available  for 
enforcement  purposes  in  Volimie  n  of 
the  Food  and  Drug  Administration 
Pesticide  Analytical  Manual.  The 
established  tolerances  on  liver  and 
kidney  of  cattle,  goats,  hogs,  horses, 
poultiy,  and  sheep  are  considered 
adequate  to  cover  residues  of 
glyphosate  and  AMPA  resulting  from 
the  proposed  use  of  the  monoammonium 
salt  of  glyphosate  on  registered  crops. 

Based  on  the  information  considered 
by  the  Agency,  it  is  concluded  that  the 
tolerance  established  by  amending  40 
CFR  Part  180  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  docimient  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 


for  the  objections.  A  hearing  will  be 
granted  if  t^e  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Hexibihty  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (40 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  20. 1989. 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is  amended 
as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.364  is  amended  by 
revising  the  introductory  texts  of 
paragraphs  (a)  and  (b),  to  read  as 
follows: 

§  180.364    Glyphosate:  tolerances  tor 
residues. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  glyphosate  (N- 
(phosphonomethyl]glycine)  and  its 
metabolite  aminomethylphosphonic  acid 
resulting  from  the  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  salt  of 
glyphosate  in  or  on  the  follovsring 
agricultiu'al  commodities: 

(b)  Tolerances  are  established  for 
combined  residues  of  glyphosate  (N- 
(phosphonomethyl)glycine)  and  its 
metabolite  aminomethylphosphonic  acid 
resulting  from  application  of  the 
glyphosate  isopropylamine  salt  and/or 
glyphosate  monoammonium  salt  for 
herbicidal  and  plant  growth  regulator 
purposes  and/or  the  sodium  sesqui  salt 
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for  ^-owtli  regulator  pucposes  in  or  on 
the  f«U0wui^  agricuHurai  coBmodities: 


[FR  Doc.  89-27210  Fited  Il-IT-W;  8:45  amj 

MUMOCOOet 


DEPARTMENT  OF  THE  INTERIOR 
BuTMtf  of  Lantf  I 


[0R-9O-00-4M4-10;  QM-317;  0I»- 
iaS51(WASH)] 

43  CFR  Pubnc  Land  Order  6752 

Partlaf  Revocation  of  the  Execuflve 
Order  Dated  January  17, 1911; 
Washington 

AOCaCV:  Bureau  of  Land  Management 

Interior. 

ACTKHt  Public  Land  Order. 

summary:  This  order  revokes  an 
Execnthre  order  iaeofar  as  it  afiects 
360.63  acres  of  land  witiKirawn  iat  the 
Bureau  of  Laad  Management's  Reservcar 
Site  Reserve  No.  1  within  the 
Wenatchee  National  Forest  The  Bureau 
of  Land  Management  has  determined 
that  the  lands  are  no  longer  needed  for 
the  purpose  for  which  they  were 
withdrawn.  The  revocation  is  needed  to 
permit  disposal  of  the  lands  through 
land  exchange.  Tkia  actkn  will  open  tke 
lands  to  surface  entry.  The  lands  have 
been  and  reoaiD  oprai  to  mineral  leasing 
and  are  temporarily  dosed  tonsning  by 
a  Forest  Service  exchange  proposaL 
EFFECnvE  date:  December  20, 1989. 
FOR  FURTHER  INFORMATION  CONTACX: 

Champ  Vaughan.  ELM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6905. 

By  TirtHe  of  the  authoiity  vested  in  tbe 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  January 
17, 1911.  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 

WtlUmeite  Maddbn 

T.  26  N..  R.  17  E., 
sec.  4.  lots  1  and  2.  and  W^W<IEMSE^' 
sec.  9.  lots  2  and  3,  NWVi.  and  NWV4SW'/4. 

The  aieas  described  aggregaXs  360l63  acies 
in  Chelan  County. 

2.  At  &30  m-WL,  dK  lands  will  be 
opened  to  sncfa  foraa  of  disposition  as 
may  by  law  be  made  ol  Natiosal  Forest 
SysteB  kods,  subject  to  vakd  existing 
rights,  the  ^ovisions  of  exislins 
withdrawals,  any  segregatioas  of  record, 
and  the  requiieaacBts  ol  appticable  law. 


Dated:  November  3. 1989. 
Dave  OtML 

Aamttant  Secretary  aftite  Intermr. 
(FR  Doc.  89-27228  FSed  ll-17-«8;  8:45  am) 
8IUJM  cooe  aiV-33-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Hunan  Development 
Services 

45  CFR  P«ts  13«Sv  laas;  iaS7.  Md 
13M 

RIN  09aO-AA36 

Developrnentsl  Disablltties  Pruyiain 

AQENCY:  Adnaaistradon  oa 
Developmental  Disabilitica,  Office  of 
Human  i3eveiopmeQt  Services,  (ffiS. 
Acnofr  Hna)  rale. 

MNMUMV:  The  E)epartamt  i>  ismiing 
final  ndes  far  the  Develoiniiental 
Disabilities  program.  These  final  roles 
implement  the  Devciapmentai 
Disafaiiitiea  Asaistaace  and  fidl  of  Ri^ita 
Act  Aaendments  of  1S87  (Pub.  L  100- 
146).  Hie  raleB  indude  standaida  for 
determining  whether  a  State  ha»  used 
Federal  hmda  to  sapplement  and  net 
supplant  State  and  locai  funds  «id  a 
peer  review  process  for  applications 
under  the  University  Affitiated 
ProgracM. 

EfFLtllvt  imte:  December  20, 1989. 
FOR  FURTHER  INFORMATION  CaHTTACT: 

WiH  Wolstein,  Depiity  Commissioner. 
Administration  on  Developmental 
Disabilities.  Telephone:  (202)  245-2898. 
SUPPLEMCNTARY  I 


Program  Msfory 

In  1963.  the  Mental  Retardation 
Facilities  and  Construction  Act  (Pub.  L 
88-164)  was  enacted  to  provide  for 
planning  activities  and  construction  of 
facilities  to  provide  services  to  the 
mentally  retarded.  This  le^slation  was 
subse(|ueaUy  amended  by  the 
DevelopmeEUal  Disabilities  Services  and 
Facilities  Construction  Amendments  of 
1970  (Pub.  L  91-517)  which  constituted 
the  first  Coogressiooal  effort  to  address 
the  needs  of  a  group  of  persona  with 
handicapa  designirted  as  developoiental 
disabilities.  The  1970  Amendasents 
defmed  developaaental  diaafaility  to 
include  iodivideals  with  i"*"***^! 
retu^Uition,  cerebral  palsy,  epilepiy, 
and  other  neurological  condi^cns 
closely  related  to  mental  retardation 
which  originated  prior  to  age  18  and 
constituted  a  subetantiai  hntdicap.  It 
also  created  State  Ptanntng  Coiaaola  to 
aduocafte  fc>r.  plan,  ntonitor  and  evatuate 


services  for  persona  wi<k  developnental 

disabilities:  it  also  authorized  grtmts  for 
constructing,  administering  and 
operatHif  Univefsity  AfHSated 

The  legi^tion  authorizing  the 
Developmental  Disabilities  program  has 
been  revised  pedocfically.  Tlie  major 
changes  of  note  included  the  following: 
(1)  The  1975  Amendments  (Pub.  L  94- 
103)  deleted  the  construction  authority, 
authorized  studies  to  determine  the 
feasibility  of  having  University 
Affiliated  Facilities  establish  Satellite 
Centers,  established  the  Protection  and 
Advocacy  System,  and  added  a  sectioa 
on  "lUgfats  of  the  DevelopmentaDy 
Disabled:"  (2)  the  1978  amendment  (Pub. 
L  95-802]  included  a  ftmctienal 
definitioa  of  developmental  disahdities; 
and  (3)  the  Developmental  EBsabilities 
Amendments  of  1984  (Pub.  L  98-527) 
adcfed  a  aew  emphasis  regarding  the 
purpose  of  the  program,  i.e..  to  aaaist 
States  to  assure  that  persons  with 
developmental  diaabiUtias  receive  the 
care,  treatment  and  other  services 
necessary  to  enable  them  to  adiieve 
their  maximum  potential  through 
increased  independence,  productiwty, 
and  iBtegratioa  into  the  eomBHiaity. 

The  1967  amoidBcots  exteml 
authorizatica  of  apfvoprialiaB*  for 
programs  ander  the  Developmental 
Dtsabtiities  Assistaace  and  BUI  of  Rights 
Act  (the  Acg  dirough  FY  lS9a  and  made 
other  reviaions  to  the  AcL  The 
ameackacntB  revise  definsfioas  af 
priori^  activitiea  imdor  State  plana; 
retake  additianal  activities  under  Sate 
IB<otection  and  advocacy  systems:  and 
require  a  variety  of  new  reviews, 
studies,  and  reports.  Tbey  also  reqoira 
the  Secretary  to  consider  applicatioos 
for  Iser  new  imiversity  afFilialed 
prograau  or  satellite  centers  each  year 
through  FY  1990. 

Developmental  Disabilkiee  Program 

Basic  State  Grants 

ForBHda  ^^nta  are  made  to  States  for 
planning,  coordinating,  and 
administering  services  for  citisnia  with 
devektpaaent^  disabilities.  This 
program  assists  States  in  developing 
and  implementing  a  comprehensive  plan 
to  ensure  that  persons  with 
developmental  disabihties  have  die 
range  of  services  available  to  them 
which  best  pnnnote  self-sufficiency. 

Protection  and  Advocacy 

Formula  grants  are  made  to  Slates  for 
the  estabhsluiicnt  of  a  system  to  protect 
and  advocate  for  the  rights  of  persons 
with  developmental  disabifities.  This 
system  BRiat  have  the  authority  to 
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pursue  legal,  administrative,  and  other 
appropriate  remedies  to  ensure  the 
protection  of  the  rights  of 
developmentally  disabled  individuals 
who  are  receiving,  or  who  are  eligible  to 
receive,  treatment  or  habilitation 
services. 

University  Affiliated  Programs 

Awards  are  made  to  universities,  or 
public  or  nonprofit  entities  associated 
with  universities,  to  establish  University 
Affiliated  Programs  or  Satellite  Centers. 
Such  programs  carry  out 
interdisciplinary  training,  conduct 
demonstrations  of  exemplary  services, 
provide  technical  assistance,  and 
disseminate  information  which  will 
assist  in  improving  the  service  delivery 
system. 

Projects  of  National  Significance 

This  program  provides  funding 
through  grants  and  contracts  for  projects 
to  educate  policymakers,  develop  an 
ongoing  data  collection  system, 
determine  the  feasibility  and  desirability 
of  developing  a  nationwide  information 
and  referral  system,  and  pursue  Federal 
interagency  initiatives  and  other 
projects  of  national  significance  which 
hold  promise  of  expanding  or  otherwise 
improving  opportimities  for  persons  with 
developmental  disabilities. 

Notice  of  Proposed  Rulemaking 

The  Department  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  December  7, 1988, 
(53  FR  49332-49335).  Interested  persons 
were  given  sixty  days  in  which  to  send 
written  comments  regarding  the 
proposed  rules.  During  the  sixty  (60)  day 
comment  period,  fifteen  (15)  letters 
containing  seventeen  (17)  comments 
were  received. 

All  written  comments  were  analyzed 
and  form  the  basis  for  changes  which 
the  Department  has  made  in  these  final 
rules. 

Part  1385  contains  provisions  which 
apply  to  all  of  the  Developmental 
Disabilities  programs.  Part  1386 
regulates  the  two  formula  grant 
programs:  the  Basic  State  Grant  Program 
for  Plarming  Priority  Area  Activities  for 
Persons  with  Developmental  Disabilities 
authorized  by  part  B  of  the  Act  and  the 
Protection  and  Advocacy  (P&A)  program 
authorized  by  part  C  of  the  Act.  Part 
1387  applies  to  Projects  of  National 
Significance:  and  part  1388  apphes  to 
University  Affiliated  Programs 
authorized  by  part  D  of  the  Act. 

Siunmary  of  Comments  and  the 
Departmental  Respon8<> 

The  discussion  which  follows  indudeS 
a  summary  of  all  comments,  our 


responses  to  those  comments,  and  a 
description  of  the  changes  that  have 
been  made  in  the  final  rule  as  a  result  of 
the  comments. 

PART  1385— REQUIREMENTS  APPLICABLE 
TO  THE  DEVELOPMENTAL  DtSABILTTtES 
PROGRAM 

Section  1385.9(a)  has  been  amended  to 
add  45  CFR  parts  86  and  92  to  die  list  of 
references  applicable  to  grants  under 
parts  1386  through  1388.  This  is  a 
technical  and  conforming  change  made 
by  the  Department. 

PART  1386— FORMULA  GRANT 
PROGRAMS 

Subpart  B — State  System  for  Protection  and 
Advocacy  of  Individual  Rights 

Section  1386.23    Periodic  Reports: 
protection  and  Advocacy  System 

Section  1386.23  of  the  NPRM  proposed 
new  language  in  paragraph  (c)  which 
reiterated  current  reporting 
requirements  for  the  submission  of 
financial  status  reports  and  deleted  the 
specifics  regarding  the  time  periods  for 
submittal.  We  proposed  that  the  time 
period  requirements  would  be  provided 
through  a  Program  Instruction  rather 
than  through  language  in  rules. 

Comment:  One  commenter  expressed 
the  view  that  the  rule  would  be  revising 
current  reporting  requirements. 

Response:  The  proposed  rule  did  not 
revise  current  reporting  requirements 
but  deleted  from  the  rule  the  specifics 
regarding  the  time  periods  for  submittal. 
Therefore,  no  change  will  be  made  In 
S  1386.23(c). 

Subpart  C — State  Plan  for  Provision  of 
Services  for  Persons  With  Developmental 
Disabilities 

Section  1386.30    State  Plan 
Requirements 

Section  1386.30(e)(4)  proposed  that 
each  State  Plarming  Council  shall 
receive  from  the  State  administering 
agency  funds  to  hire  staff  and  obtain  the 
services  of  other  technical,  professional, 
and  clerical  staff  consistent  with  State 
law. 

Comment:  Twelve  commenters  stated 
that  the  proposed  language  in 
f  1386.30(e)(4]  did  not  accurately  reflect 
the  role  and  the  authority  of  the  State 
Planning  Couiicil  pursuant  to  section 
124(c)(1)  of  the  Act  in  regard  to  die 
hiring  of  Council  staff.  The  commenters 
indicated  that  the  State  Planning 
Councils,  not  the  designated  agency  or 
the  State,  have  the  authority  to  hire  staff 
as  long  as  it  is  done  in  a  manner 
consistent  with  State  law. 

Response:  The  Department  agrees  that 
State  Planning  Councils  have  the 
authority  to  hire  staff.  Therefore,  we 


have  revised  the  language  of  the  final 
rule  to  further  clarify  this  fact. 

Section  1386.33    Protection  of 
Employee's  Interests 

Section  1386.33  of  the  NPRM  regarding 
protection  of  employee's  interests  was 
amended  to  reflect  a  new  statutory 
citation. 

Comment-  We  received  three 
comments  regarding  employee 
protection  which  interpreted  this  section 
as  containing  substantive  changes. 

Response:  Since  this  section  was 
revised  only  to  include  a  new  statutory 
citation  in  paragraph  (a),  we  have  not 
made  a  change  in  the  final  rule. 

PART  1387— PROJECTS  OF  NATIONAL 
SIGNIFICANCE 

Section  1387.1    General  Requirements 

The  NPRM  proposed  language  for  a 
new  paragraph  (b)  in  §  1387.1.  The 
current  regulatory  language  of 
5  1387.1(c)  then  became  paragraph  (d). 

Comment-  One  commenter  expressed 
the  view  the!  as  all  references  to  model 
demonstrations  and  direct  services  have 
been  eliminated  by  the  1987 
Amendments,  projects  funded  under  this 
part  need  not  be  "exemplary  models" 
which  can  be  "replicated,"  and  therefore 
paragraph  (d)  should  be  deleted  from 
the  rules. 

Response:  The  Department  concurs 
with  the  comment  that  the  word 
"model"  does  have  a  direct  service 
delivery  connotation  and  will  delete 
such  reference  in  the  rule.  However,  we 
beheve  that  projects  of  national 
significance  must  be  exemplary  and 
have  potential  for  replication  or 
otherwise  clearly  meet  the  goals  of  Part 
E  of  the  Act.  Therefore,  paragraph  (d) 
will  be  retained  but  revised  accordingly. 

PART  138S-THE  UNIVERSITY  AFFIUATED 
PROGRAMS 

Section  1388.9    Peer  Review 

Section  138a9(b)  of  die  NPRM 
proposed  that  all  applications  for 
funding  opportunities  under  Part  D  of 
the  Act  must  be  evaluated  through  the 
peer  review  process. 

Comment-  Following  further 
consideration  of  the  proposed  language 
for  Section  1388.9(b)  we  concluded  that 
the  phrase  "including  applications  for" 
suggested  that  grants  under  the 
University  Affiliated  Programs  (UAPs) 
provisions  could  t>e  for  purposes  other 
than  (1)  core  UAPs  and  Satellite  Center 
funding,  (2)  feasibility  studies,  and  (3) 
training  projects  in  areas  of  emerging 
national  significance. 

Response:  Since  these  are  the  only 
purposes  for  which  funding  is  available 
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to  UAPs  under  the  Act.  we  have  deleted 
the  word  "including"  and  substituted  the 
term  "consisting  of." 

Impact  Analysis  ^ 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules — defined  in  the  Order  as 
any  rule  that  has  an  armual  effect  on  the 
national  economy  of  $100  miUion  or 
more,  or  certain  other  specified  effects. 
These  regulations  primarily  affect  State 
agencies  and  University  Affiliated 
Programs.  The  basic  requirements  of  the 
program  are  established  by  the  statute, 
not  these  regulations.  Therefore,  the 
Department  concludes  that  these 
regulations  are  not  major  rules  within 
the  meaning  of  the  Executive  Order, 
because  they  do  not  have  an  effect  on 
the  economy  of  $100  million  or  more  or 
meet  the  other  threshold  criteria. 

Regulatory  Flexibility  Act  of  1980 

Consistent  wnth  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Ch.  6],  we  try  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses.  For  each  rule  with  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities", 
we  prepare  an  analysis  describing  the 
rule's  impact  on  small  entities.  The 
primary  impact  of  these  regulations  is 
on  the  States,  which  are  not  "small 
entities"  within  the  meaning  of  the  Act. 
For  these  reasons,  the  Secretary  certifies 
that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L  96-511,  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  any  reporting  or  recordkeeping 
requirement  contained  in  a  proposed  or 
final  rule.  This  proposed  rule  does  not 
contain  information  collection 
requirements  or  increase  Federal 
paperwork  burden  on  the  public  or 
private  sector. 

List  of  Subjects 

45  CFR  Part  1385 

Grant  programs/education.  Grant 
programs/social  programs. 
Handicapped,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1386 

Administrative  practice  and 
procedure,  Grant  programs/education. 
Handicapped,  Reporting  and 
recordkeeping  requirements. 


45  CFR  1387 

Grant  programs/education.  Grant 
programs/social  programs, 
Handicapped. 

45  CFR  Part  1388 

Colleges  and  imiversities.  Grant 
programs/education.  Grant  programs/ 
social  programs,  university  affiliated 
program,  satellite  center. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  Nos.  13.630  Developmental 
Disabilities  Basic  Support  and  13.631 
Developmental  Disabilities — Projects  of 
National  Significance,  and  13.632 
Developmental  Disabilities — University 
Affiliated  Program) 

Dated:  August  1, 1989. 
Mary  Sheila  GaU. 

Assistant  Secretary  for  Human  Development 
Services. 

Approved:  November  1. 1989. 
Louis  W.  Sullivan. 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XIII  of  title  45  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

SUBCHAPTER  I— THE  ADMINISTRATION 
ON  DEVELOPMENTAL  DiSABILITIES, 
DEVELOPMENTAL  DISABILITIES 
PROGRAM 

PART  1385— REQUIREMENTS 
APPLICABLE  TO  THE 
DEVELOPMENTAL  DISABILITIES 
PROGRAM 

1.  The  authority  citation  for  part  1385 
is  revised  to  read  as  follows. 

Authority:  42  U.S.C.  6000  et.  seq. 

2.  Section  1385.1  is  amended  by 
revising  paragraphs  [b),  (c)  and  (d)  to 
read  as  follows: 

§  1385.1    GeneraL 


(b)  State  Basic  Program  for  Planning 
Priority  Area  Activities  for  Persons  with 
Developmental  Disabihties. 

(c)  Projects  of  National  Significance; 
and 

(d)  University  Affiliated  Programs 
(UAPs) 

3.  Section  1385.3  is  amended  by 
revising  the  definition  of  "Act"  and  by 
adding  the  definition  of  "ADD"  and 
"OHDS"  to  read  as  follows.  The 
introductory  text  is  republished  for  the 
convenience  of  the  reader. 

§1385.3    Definitions. 

In  addition  to  the  definitions  in 
section  102  of  the  Act  (424J.6.C.  6001). 
the  following  definitions  apply: 


Act  means  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act.  as  amended  (42  U.S.C.  6000  et  seq). 

*        •        *        *        * 

ADD  means  the  Administration  on 
Developmental  Disabilifies,  within  the 
Office  of  Human  Development  Services. 

OHDS  means  the  Office  of  Human 
Developmental  Services  within  the 
Department  of  Health  and  Human 
Services. 

4.  Section  1385.4  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§1385.4    Rights  Of  persons  Witt) 
devetopmental  disatHlities. 


(bl  In  order  to  comply  with  section 
122(b)(6)(C)  of  the  Act  (42  U.S.C. 
8022(b)(6)(C)),  regarding  the  rights  of 
developmentally  disabled  persons,  the 
State  must  meet  the  requirements  of 
S  1386.30(e)(3)  of  these  regulations. 

(c)  Applications  from  university, 
affiliated  programs  or  for  projects  of 
national  significance  grants  must  also 
contain  an  assurance  that  the  human 
rights  of  persons  assisted  by  these 
programs  will  be  protected  consistent 
with  section  110  (see  section  153(b)(3) 
and  secUon  162(b)). 

5.  Secfion  1385.5  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1 385.5    Recovery  of  Federal  funds  used 
for  construction  of  facintles. 
•        *        •        •        • 

(b)  The  State  Council  or  the 
appropriate  UAP  official  must  submit 
detailed  documentation  to  the 
Commissioner  of  all  transactions  as 
specified  in  paragraph  (a)  of  this  section 
which  occurred  prior  to  this  publication. 
***** 

6.  Section  1385.9(a)  is  amended  by 
adding  45  CFR  parts  86  and  92  in 
numerical  order  to  the  list  of  references 
applicable  to  grants  under  sections 
1386-1388. 

§  1385.9    Grants  administration 
requirements. 

***** 

45  CFR  Part  88 — Nondiscrimination  on  the 
Basis  of  Sex  in  Education  Programs  and 
Activities  Receiving  or  Benefiting  from 
Federal  Financial  Assistance. 

***** 

45  CFR  Part  92— Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 
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PART  138&-FORMULA  GRANT 
PROGRAMS 

7.  The  authority  citation  for  part  1386 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6000  et  seq. 

Subpart  A— Basic  Requirements 

8.  Section  1386.2  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1386.2    Obligation  of  funds. 

(a)  Funds  which  the  Federal 
Govenmient  allots  under  this  Part 
during  a  Federal  fiscal  year  are 
available  for  obligation  by  States  for  a 
two  year  period  beginning  with  the  first 
day  of  the  Federal  fiscal  year  in  which 
the  grant  is  awarded. 


Subpart  B— State  System  for 
Protection  and  Advocacy  of  Individual 
Righto 

9.  Section  1386.23  is  amended  by 
revising  paragraph  (c)  and  the  OMB 
stateqient  to  read  as  follows: 

§  1386.23    Periodic  reports:  Protection  and 

Advocacy  System. 

*        •        •        *        * 

(c)  Financial  Status  reports  must  be 
submitted  by  the  Protection  and 
Advocacy  Agency  according  to  a 
frequency  interval  which  will  be 
specified  by  OHDS.  In  no  case  will  such 
reports  be  required  more  frequently  than 
quart«-ly. 

[Information  collection  requirements 
contained  in  paragraph  (b)  under  control 
number  0980-0160  and  paragraph  (c)  under 
control  numt>er  0348-0039  are  approved  by 
the  Office  of  Management  and  Budget] 

Subpart  C— Stote  Plan  for  Provision  of 
Services  for  Persons  With 
Developmental  Disabilities 

10.  Section  1386.30  is  amended  by 
revising  paragraph  (e)(4)  to  read  as 
follows: 

§  1386.30    State  plan  requirements. 

le)  *  •  * 

(4)  Each  Planning  Council  may.  at  its 
option,  hire  staff  and  obtain  the  services 
of  other  technical,  professional,  and 
clerical  staff,  that  the  council  determines 
is  necessary  to  carry  out  its  functions. 
The  designated  State  Agency  shall 
disburse  funds  for  such  personnel 
consistent  with  State  Law. 

11.  Section  1386.32  is  amended  by 
revising  paragraph  (a)  and  the  OMB 
statement  to  read  as  follows: 


§  1386.32    Periodic  »06r;«L  n^^M  State 
grants. 

(a)  The  Governor  or  the  appropriate 
State  financial  Officer  must  submit 
financial  status  reports  on  the  programs 
funded  under  this  subpart  according  to  a 
fi^quency  interval  which  *vill  be 
specified  by  OHDS.  In  no  case  will  sudi 
reports  be  required  more  frequently  than 
quarterly. 

[Information  collection  requirements 
contained  in  paragraph  (a)  under  control 
number  0348-0039  and  paragraph  (b)  under 
control  number  0980-0172  are  approved  by 
the  Office  of  Management  and  Budget.] 

12.  Section  1386.33  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1386.33    Protection  of  employee's 
interests. 

(a)  Based  on  section  122(b)(7)(B)  of  the 
Act  (42  U.S.C.  6022(b)(7)(B)).  the  State 
plan  must  provide  for  fair  and  equitable 
arrangements  to  protect  the  interest  of 
all  institutional  employees  affected  by 
actions  under  the  plan  to  provide 
alternative  community  living 
arrangements.  Specific  arrangements  for 
the  protection  of  affected  employees 
must  be  developed  through  negotiations 
between  the  appropriate  State 
authorities  and  employees  or  their 
representatives.  Fair  and  equitable 
arrangements  must  include  procedures 
that  provide  for  the  impartial  resolution 
of  disputes  between  the  State  and  an 
employee  concerning  the  interpretation, 
application,  and  enforcement  of 
protection  arrangements.  The  State  must 
inform  employees  of  the  State's  decision 
to  provide  alternative  community  living 
arrangements. 

13.  In  §  1386.35  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§1386.35    Allowat>te  and  non-aHowable 
costs  for  basic  State  grants. 
***** 

(c)  Expenditure  of  funds  which 
supplant  State  and  local  funds  will  be 
disallowed.  Supplanting  occurs  when 
State  or  local  funds  previously  used  to 
fund  activities  in  the  developmental 
disabilities  State  Plan  are  replaced  by 
Federal  funds  which  are  then  used  for 
the  same  purpose.  However,  supplanting 
does  not  occur  if  State  or  local  funds  are 
replaced  with  Federal  funds  for  a 
particular  activity  or  purpose  in  the 
approved  State  Plan  if  the  State  or  local 
funds  are  then  used  for  other  activities 
or  purposes  in  the  approved  State  Plan. 

14.  Part  1387  is  revised  to  read  as 
follows: 


PART  1387-PROJECTS  OF  NATIONAL 
SIGNIFICANCE 

Authoiity:  42  \}&.C  8000  et.  teq. 

§  1387.1    Qenerai  requirementa. 

(a)  All  projects  funded  under  this  part 
must  be  of  national  significance  and 
serve  or  relate  to  the  developmentally 
disabled  to  comply  with  section  162  of 
the  Act 

(b)  Based  on  section  162(c),  proposed 
priorities  for  grants  and  contracts  wiU 
be  published  in  the  Federal  Register  and 

a  60  day  period  for  public  comments  will 
be  allowed. 

(c)  The  requirements  concerning 
format  and  content  of  the  application, 
submittal  procedures,  eligible  applicants 
and  final  priority  areas  will  be 
published  in  program  announcements  in 
the  Federal  Register. 

(d)  Projects  of  national  significance 
must  be  exemplary  models  and  have 
potential  for  replication  or  otherwise 
meet  the  goals  of  part  E  of  the  Act. 

15.  The  heading  of  part  1388  is  revised 
to  read  as  follows: 

PART  1388— THE  UNIVERSITY 
AFFIUATED  PROGRAMS 

16.  The  authority  citation  for  part  1388 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6000  et.  seq. 

17.  In  part  1388  wherever  the  term 
UAF  is  used,  it  is  changed  to  UAP,  and 
wherever  the  term  University  A^iliated 
Facilities  is  used,  it  is  changed  to 
University  A^liated  Programs. 

18.  Section  1388.5  is  amended  by 
revising  paragraph  (f)(3]  to  read  as 
follows: 

§  1386.5    Program  criteria— training 


(f)*  •  • 

(3)  Training  priorities  must  consider 
national  manpower  needs  v»rith 
particular  attention  to  the  following 
areas: 

(i)  Early  intervention  programs; 

(ii)  Programs  for  elderly  persons  with 
developmental  disabilities;  and 

(iii)  Community  based  programs. 

19.  A  new  §  1388.9  has  been  added  to 
read  as  follows: 

§  1388.A    Peer  review. 

(a)  The  purpose  of  the  peer  review 
process  is  to  provide  the  Commissioner, 
ADD,  with  technical  and  qualitative 
evaluation  of  UAP  and  Satellite  Center 
applications. 


'■ifit 
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(b)  Peer  review  panels  will  evaluate 
all  applications  under  Part  D.  Section 
152,  consisting  of  applications  for 

(1)  Core  UAP  and  Satellite  Center 
funding; 

(2)  Feasibility  studies;  and 

(3)  Training  projects  in  areas  of 
emerging  national  significance. 

(c)  Panels  will  be  composed  of 
individuals  with  expertise  and 
experience  in  the  field  appropriate  to  the 
activities  conducted  by  UAP  and 
Satelhte  Centers. 

|FR  Doc.  89-28935  Filed  11-17-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173, 174, 178, 
and  179 

(Docket  No.  HM-166W,  Amdt  Nos.  171-104, 
172-118, 173-218, 174-68, 178-90,  and  179- 
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RIN  2137-AA44 

Transportation  of  Hazardous 
Materials;  Miscellaneous  Amendments; 
Correction 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule;  corrections. 

summary:  This  document  makes  certain 
corrections  to  a  final  rule  issued  under 
Docket  HM-166W,  which  was  published 
in  the  Federal  Register  on  Wednesday, 
September  20, 1989  (54  FR  38790).  The 
final  rule  amended  the  Hazardous 
Materials  Regulations  (HMR)  by 
updating  certain  regulations,  and 
adopting  certain  provisions  which 
resulted  in  reducing  RSPA's  backlog  of 
rulemaking  petitions  and  eliminating  the 
need  for  certain  DOT  approvals. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  E.  Morris.  Standards  Division, 
DHM-12,  Office  of  Hazardous  Materials 
Transportation,  400  Seventh  St.  SW., 
Washington,  DC  20590.  (202)  366-4488. 
EFFECTIVE  DATE:  November  15. 1989. 
SUPPLEMENTARY  INFORMATION:  This 
document  corrects  editorial, 
typographical  and  printing  errors 
contained  in  a  final  rule  published  under 
Docket  HM-166W,  on  September  20, 
1989  (54  FR  38790).  In  addition,  this 
document  corrects  an  error  of  omission 
pointed  out  by  the  National  Industrial 
Transportation  League  in  a  late-filed 
petition  for  reconsideration  concerning 
49  CFR  173.31.  In  changing  requirements 
for  coupler  vertical  restraint  systems. 


RSPA  provided  a  one  year 
implementation  period  for  upgrading 
non-specification  tank  cars.  RSPA 
inadvertently  failed  to  provide  an 
equivalent  period  for  upgrading  DOT 
specification  tank  cars  which  previously 
were  not  required  to  have  coupler 
vertical  restraint  systems,  specifically 
those  used  for  non-regulated  materials. 
This  error  is  corrected  by  adding  a 
sentence  to  S  173.31(a)(5)  to  provide 
until  November  15, 1990  for  bringing 
these  cars  into  compliance.  The 
following  section-by-section  review 
addresses  corrections  to  the  September 
20, 1989  final  rule. 

Section  171.7 

In  §  171.7,  on  page  38793.  paragraph 
{d)(33)  which  incorporates  by  reference 
a  publication  of  The  Fertilizer  Institute 
is  redesignated  as  paragraph  {d)(31). 

Section  171.12 

In  place  of  revising  the  last  sentence 
in  §  171.12(b).  the  amendatory  language 
to  §  171.12,  on  page  38793.  placed  the 
new  text  incorrectly  after  the  last 
sentence  in  paragraph  (b).  Paragraph  (b) 
is  corrected  in  this  document. 

Section  172.101 

In  §  172.101,  the  Hazardous  Materials 
Table,  beginning  on  page  38793,  is 
amended  by  removing  the  letter  "A" 
from  column  (1)  for  the  entry  "1,1- 
Difluoroethylene  (R-1132A)."  The 
description  in  the  entry  "Vinyl  methyl 
ether"  is  corrected  to  read  "Vinyl  methyl 
ether"  and  a  plus  ( -f- )  sign  is  reinstated 
in  column  (1).  By  oversight,  the  entry 
"Life  rafts,  inflatable"  which  was 
replaced  by  the  entry  "Life-saving 
appliances,  self-inflating"  was  not 
removed  from  the  table.  This  oversight 
is  corrected  in  this  document. 

A  separate  cross  reference  entry. 
"Perchloroethylene  See 
Tetrachloroethylene"  with  the 
identification  number  "NA  1897"  was 
added  in  the  final  rule.  RSPA  wishes  to 
alert  users  that  "Perchloroethylene"  is 
not  an  international  description  and, 
therefore,  the  identification  number  is 
preceded  with  the  "NA"  prefix. 
Consistent  with  S  172.101(j),  use  of  the 
"UN"  prefix  with  the  description 
"Perchloroethylene"  will  no  longer  be 
authorized  after  November  15. 1990.  The 
entry  "Tetrachloroethylene  or 
Perchloroethylene"  which  appears  with 
the  identification  number  "UN  1897"  is 
corrected  to  read  'Tetrachloroethylene" 
in  column  (2).  For  this  same  reason.  f6r 
the  entry  containing  the  description. 
"Tetraethylammonium  perchlorate 
(dry)",  which  also  is  not  an  international 
description,  the  identification  number 
prefix  is  changed  from  "UN"  to  "NA". 


Section  173.31 

In  S  173.31(a)(5).  on  page  38794,  the 
section  is  revised  to  include  the  effective 
date  of  November  15, 1990  for  DOT 
specification  tank  cars  used  for  non- 
regulated  materials. 

Section  173.264 

In  S  173.264(b)(1).  on  page  38795.  the 
section  reference  "173.38"  is  corrected  to 
read  "178.38". 

Section  173.304 

In  S  173.304(b).  on  page  38795.  the 
description  "1,1-Difluorethylene"  is 
corrected  to  read  "1.1-Difluoroethylene". 

Section  174.510 

In  §  174.510.  on  page  38796.  the  fourth 
sentence  rather  than  the  third  sentence, 
is  amended  by  removing  the  phrase  ", 
dated  May  7, 1971". 

Section  178.224-1 

In  §  178.224-l(a){l)  table,  on  page 
38797.  several  editorial  and  printing 
errors  are  corrected. 

Section  179.203-1 

In  S  179.203-l(c),  which  was  omitted 
in  item  48  on  page  38799,  the  reference 
to  "§  179.105-6"  is  corrected  to  read 
"i  179.14." 

List  of  Subjects 

49  CFR  Part  171 

Hazardous  materials  transportation. 
Import  and  export  shipments. 
Incorporation  by  reference. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  materials  table. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packagings  and  containers. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Rail  carriers.  Railroad  safety. 

49  CFR  Part  178 

Hazardous  materials  transportation, 
Packaging  and  containers.  , 

49  CFR  Part  179 

Hazardous  Materials  transportation. 
Railroad  safety.  Tank  cars. 

In  consideration  of  the  foregoing.  49 
CFR  parts  171. 172. 173.-174. 178  and  179 
are  amended  as  follows: 

PART  171-GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 
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Authority:  49  App.  IJ.S.C  1803, 1804, 1805, 
1808;  49  CFR  part  1. 

§171.7    [Amended] 

2.  In  §  171.7.  on  page  38793,  paragraph 
(d)(33)  is  correctly  designated  as 
paragraph  (d](31). 

3.  In  §  171.12,  on  page  38793, 
paragraph  (b)  is  correctly  revised  to 
read  as  follows: 

9 171.12    Import  and  export  shipments. 


(b)  Except  for  Class  A  and  Class  B 
explosives  and  radioactive  materials,  a 
hazardous  material  which  is  classed  and 
labeled  in  accordance  with  the 
conditions  and  limitations  specified  in 
§  172.102  of  this  subchapter  when  being 
imported  into  or  exported  from  the 
United  States,  or  passing  through  the 
United  States  in  the  course  of  being 
shipped  between  places  outside  the 
United  States,  may  be  offered  and 
accepted  for  transportation  and 
transported  within  the  United  States  if  it 
is  otherwise  offered,  accepted,  and 
transported  in  accordance  with  this 
subchapter.  In  addition — 

(1)  An  appropriate  shipping  name 
specified  for  a  material  in  S  172.102  of 
this  subchapter  may  be  substituted  for 
its  proper  shipping  name  in  §  172.101  of 
this  subchapter  (subject  to  the 
conditions  and  limitations  of  this 
paragraph  and  §  172.102  of  this 
subchapter)  if  all  or  a  portion  of  this 
transportation  of  the  material  is  by 
vessel:  and 

(2)  A  hazardous  material  may  be 
stowed  and  segregated  in  freight 
containers  in  conformance  with  tlie 
IMDG  Code,  when  transported  by  motor 
vehicle  or  rail  car.  if  a  portion  of  the 
transportation  of  the  material  is  by 
vessel. 


PART  172— HAZA«D<:;uS  MATERIALS 
TABLES,  HAZAPDOi  S  MairIALS 
COMMUNICATICNS  REQUIREMENTS 
AND  EMERGENCY  RESPONSE 
INFORMATION  REQUIREMENTS 

4.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 1808; 
49  CFR  part  1. 

S  172.101    [Amended] 

5.  In  §  172.101.  beginning  on  page 
38793.  the  amendments  to  the 
Hazardous  Materials  Table  are 
corrected  as  set  forth  below: 

a.  For  the  added  entry.  "1.1- 
Difluoroethylene  (R-1132A)".  the  letter 
"A"  is  removed  in  column  (1). 

b.  For  the  added  entry. 
"Tetraethylammonium  perchlorate 
(dry)."  the  identification  number  prefix 
is  changed  from  "UN"  to  "NA"  in 
column  (3A), 

c.  The  revised  description  "Vinly 
methyl  ether",  appearing  in  column  (2), 
is  corrected  to  read  "Vinyl  methyl  ether" 
and  a  plus  (-f )  is  added  in  column  (1). 

5a.  In  addition.  9  172.101  is  correctly 
amended  by  removing  the  line  entry  for 
"Life  rafts,  inflatable"  and  the 
description  'Tetrachloroethylene  or 
Perchloroethylene",  appearing  in  column 
(2),  is  revised  to  read 
"Tetrachloroethylene". 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

6.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 1805, 
1806. 1807, 1808;  49  CFR  part  1.  unless 
otherwise  noted. 

7.  On  page  38794.  in  the  second 
column,  paragraph  (a)(5)  of  §  173.31  is 
correctly  revised  to  read  as  follows: 

§  173.31    Qualification,  maintenance,  and 
use  of  tank  care. 

.  (a)    *  •  ♦ 


(5)  Each  [K3T  specification  tank  car 
shall  be  equipped  with  a  coupler  vertical 
restraint  system  that  meets  the 
requirements  of  S  179.14  of  this 
subchapter.  Prior  to  November  15, 1990, 
this  requirement  does  not  apply  to  a 
tank  car  used  only  for  the  transportation 
of  materials  not  subject  to  the 
requirements  of  this  subchapter. 


§173.264    [Amended] 

8.  In  amendatory  instruction 
paragraph  20  for  §  173.264,  on  page 
38795,  the  reference  to  "173.38"  is 
corrected  to  read  "178.38". 

§173.304    [Amended] 

9.  In  5  173.304(b),  on  page  38795,  the 
description  "1,1-Difluoroethylene  (R- 
1132A)"  is  correctly  added  to  read  "1,1- 
Difluoroethylene  (R-1132A)". 

PART  174— CARRIAGE  BY  RAIL 

10.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803. 1804, 1805, 1808; 
49  CFR  part  1. 

§174.510    [Amended] 

11.  In  amendatory  instruction 
paragraph  26,  on  page  38796,  for 

§  174.510,  the  reference  to  "the  third 
sentence"  is  corrected  to  read  "the 
fourth  sentence." 

PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

12.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804, 1805. 
1806. 1808;  49  CFR  part  1.  unless  otherwise 
noted. 

13.  The  table,  in  9 178.224-l(a)(l).  on 
page  38797.  is  correctly  revised  to  read 
as  follows: 

§  178.224-1    Construction  requirements, 
(aj  •  •  • 


Tops  and  twttoms 


Capacity, 
maximum 
(gallons) 
(not  over) 

Dtametef 

inside 
maximufn 
(inches) 

strengtn 
(lbs.)  ■•» 

n>«* 

Steet,  U.S. 
(gauge) 

Wood  thickness  fmches) 

ni«iriiii-i 

Net  weight  of  contents  (pounds)  not  over 

Thickness 
(inches) 

Strength 

SnNrl*^*'* 

Ptywoodat 

least  3-pty 

constnjc- 

Uon 

Top 
ttMCkness 

60 _.              

60....              .».           „ 

5 

20 
20 
75 
75 
75 

1H4 

18Vi 

18M 

23 

23 

23 

500 
600 

700 

aoo 

900 

1000 

0.090 
.120 
.120 
.160 
.200 
.220 

600 

noo 

600 
1100 
1200 
1300 

28 
28 
26 
26 
24 
24 

% 
Vi, 
%• 
Vi. 

.096 
090 

115 .„ 

.090 

115 

Jfin            ,. ,       

.090 
090 

400 , _ 

.090 

'  MuNen  or  Cady  Test  Either  of  the  foMowing  test  mett>ods  may  t>e  used.  When  more  than  single  pty,  test  Shan  t>e  determir>ed  from  the  summation  of  the  tests  of 
indlvtdual  plies;  or,  tvtien  test  Ismade  on  a  complete  drum,  the  punctures  shall  bo  made  from  the  exterior  to  ttte  interior  Mrface  n  wtuch  case  trie  values  for  sidewaN 
shaH  t>e  not  less  than  80  percent  of  the  value  in  the  atwve  tabte  and  tt>e  values  for  fiber  tops  and  twttoms  shaN  t>e  not  less  than  the  value  in  the  at>ov«  tatiie.  There 
shaH  be  a  minimum  of  six  tests  and  the  average  shaN  be  not  less  ttian  the  prescribed  minimum  requirements. 
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»  SKlewaUs.  SidBwalb  to  be  coovohjtely  v»ound  of  fibefboard  at  least  0.012  inch  thick  ttie  plies  bein^  secured  together  '^f?  a*>?«~e*:  «  "«>  «^*L*!!„'JJ«^fn 
Shell  and  anrtiner  Uibe  each  convoluiely  wound  with  each  fiberboard  ply  not  less  than  0.012  mch  tfw*  and  secured  together  with  adhesive.  Dnjms  may  contain 
barrier  or  lining  tnatenais. 

'  When  made  o«  2  or  more  discs,  the  discs  must  be  fastened  together  with  adhesr*^ 

*  Joints  in  head  must  be  Underman  joints,  glued,  except  as  specified  m  footnote  5.  .^       .      „  .    ,  ,hk^„,„  ,„  ..rth^rirorf  nm^rtort 

« Wooden  heads  at  least  one-hall  inch  thick  having  kraft  paper  glued  on  both  s«tes  at  all  contact  areas  with  water-resistant  adhesive  are  authonzed  provKWfi 
tests  prescribed  n  }  1 78.224-2  are  successful  Joints  of  any  type  are  authonzed 

"  Minimum  thickness  may  be  reduced  to  -^ia  inch  for  lumber  dressed  two  sides 


PART  179— SPECIFICATION  FOR 
TANK  CARS 

14.  The  authority  citation  for  part  179 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803. 1804. 1805. 1806. 
1808:  49  CFR  part  1.  unless  otherwise  noted. 

§  179.203-1    [Amended] 

15.  In  amendatory  instruction 
paragraph  48  on  page  38799. 

"§  179.203-l(c)",  should  have  appeared 
in  the  listing  in  column  3  between 
"179.106^(b)"  and  "179.203-2(a)(l)". 

Issued  in  Washington.  DC  on  November  13. 
1989  under  authority  delegated  in  49  CFR  part 
1 

Travis  P.  Dungan, 

Administrator.  Research  and  Special 
Programs  Administration. 
[FR  Doc.  89-27039  Filed  11-15-89: 11:08  am) 

BIUJNQ  CODE  4>tO-«0-M 


Federal  Highvv^  Administration 

49  CFR  Part  383 
RIN  212S-AB68 

Commercial  Driver  Testing  and 
Licensing  Standards;  Corrected 
Description  of  Vehicle  Group  "C" 

AOCNCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Final  rule:  technical 
amendment. 

summary:  This  technical  amendment 
corrects  the  description  of  Vehicle 
Group  C  in  49  CFR  383.91  to  conform 
with  the  definition  of  "commercial  motor 
vehicle'  in  §  383.5.  Group  C  will  now 
explicitly  include  any  vehicle,  or 
combination  of  vehicles,  that  does  not 
meet  the  definition  of  Group  A  or  Group 
B.  bullhdl  is  either  designed  to 
transport  16  or  more  passengers 
including  the  driver,  or  used  in  the 
transportation  of  hazardous  materials 
requiring  placarding.  Figure  1 
accompanying  §  383.91  is  revised 
accordingly. 

EFFECTIVE  DATE:  November  20. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Neil  E.  Moyer,  Office  of  Motor 
Carrier  Standards,  (202)  366-5844.  or  Mr. 
Paul  L.  Brennan,  Office  of  Chief  Counsel. 
(202)  366-1350.  Federal  Highway 
Administration.  400  Seventh  Street,  SW., 


Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  On  the 
basis  of  section  12019(6)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (title  XII  of  Pub.  L  99-570),  49  CFR 
383.5  defines  a  "commercial  motor 
vehicle  (CMV)"  in  two  ways:  by  weight 
and  by  specific  use.  Any  combination 
motor  vehicle  having  a  gross 
combination  weight  rating  (GCWR)  of 
26,001  or  more  pounds  inclusive  of  a 
towed  unit  with  a  gross  vehicle  weight 
rating  (GVWR)  of  more  than  10,000 
pounds — regardless  of  the  commodities 
it  carries  or  its  passenger-handling 
capacity — is  a  CMV,  and  forms  part  of 
Vehicle  Group  A  as  defined  in  S  383.91. 
Similarly,  any  single  motor  vehicle 
having  a  GVWR  of  26.001  or  more 
pounds,  or  any  such  vehicle  towing  a 
vehicle  not  in  excess  of  10,000  pounds 
GVWR,  is  a  CMV  regardless  of  its 
lading  or  its  seating  capacity,  and 
belongs  in  Vehicle  Group  B  according  to 
§  383.91. 

Section  383.5  further  defines  as  a 
CMV— regardless  of  size — any  motor 
vehicle  or  combination  of  motor  vehicles 
that  either  is  designed  to  transport  16  or 
more  passengers  including  the  driver,  or 
is  used  in  the  transportation  of  materials 
found  to  be  hazardous  for  the  purposes 
of  the  Hazardous  Materials 
Transportation  Act  and  which  require 
the  motor  vehicle  to  be  placarded  under 
49  CFR  part  172,  Subpart  F.  Section  383.5 
clearly  intends  that  all  vehicles  not 
meeting  the  weight-  and  configuration- 
based  requirements  of  Vehicle  Group  A 
or  B,  but  fulfilling  the  seating  capacity  or 
hazardous  materials  use  requirements, 
shall  be  CMVs,  and  their  drivers  shall 
hold  commercial  drivers'  licenses 
(CDLs).  It  is  precisely  this  group  of 
vehicles  and  drivers  that  the  FHWA 
intended  to  subsume  under  its  definition 
of  Vehicle  Group  C  in  5  383.91(a)(3). 
As  published  July  21. 1988  (53  FR 
27628),  the  Group  C  definition  reads  as 
follows: 

Any  single  vehicle  lest  than  28,001  pounds 
GVWR,  or  any  such  vehicle  towing  a  vehicle 
not  in  excesa  of  10,000  pounds  GVWR.  This 
group  comprises  vehicles  designed  to 
transport  16  or  more  passengers  including  the 
driver,  and  vehicles  used  in  the 
transportation  of  materials  fotmd  to  be 
liazardous  for  the  purposes  of  the  Hazardous 
Materials  Transportation  Act  and  which 


require  the  motor  vehicle  to  be  placarded 
under  the  Hazardous  Materials  Regulations 
(49  CFR  part  17Z  subpart  F). 

In  thus  defining  Group  C,  the  FHWA 
attempted  to  specifically  delineate  all 
vehicle  configurations  falling  outside  the 
definitions  of  Group  A  or  B.  The 
following  configuration  was,  however, 
mistakenly  omitted  from  the  definition 
of  Group  C: 

Any  vehicle  less  than  26,001  pounds 
GVWR  towing  a  vehicle  in  excess  of  10.000 
pounds  GVWR,  provided  the  GCWR  of  the 
combination  is  less  than  26,001  pounds. 

This  technical  amendment  corrects 
that  error  by  redefining  Group  C  to 
include  any  single  vehicle,  or 
combination  of  vehicles,  that  does  not 
meet  the  definition  of  Vehicle  Group  A 
or  B,  but  that  either  is  designed  to 
transport  16  or  more  passengers 
including  the  driver,  or  is  used  in  the 
transportation  of  materials  requiring 
placarding  under  the  Hazardous 
Materials  Regulations. 

To  conform  with  this  amendment  to 
the  regulatory  text,  the  verbal 
description  of  Group  C  in  Figure  1, 
incorporated  in  9  383.91(d),  has  been 
revised  and  a  new  version  of  the  figure 
added. 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
amendment  in  this  document  is 
technical  in  nature  and  needed  solely  to 
correct  existing  regulations.  For  these 
reasons  and  since  this  rule  imposes  no 
additional  burdens  on  the  States  or 
other  Federal  agencies,  the  FHWA  finds 
good  cause  to  make  this  regulation  final 
without  prior  notice  and  opportunity  for 
comments  and  without  a  30-day  delay  in 
effective  date  under  the  Administrative 
Procedure  Act  For  the  same  reasons, 
notice  and  opportunity  for  comment  are 
not  required  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  because  it 
is  not  anticipated  that  such  action  would 
result  in  the  receipt  of  useful 
information. 

Since  the  changes  in  this  document 
are  technical  in  nature,  the  anticipated 
economic  impact,  if  any,  is  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required.  For  the  above  reasons  and 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  the  FHWA  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  383 

Commercial  driver's  license 
documents.  Commercial  motor  vehicles. 
Highways  and  roads.  Motor  carriers 


licensing  and  testing  procedures,  and 
Motor  vehicle  safety. 

[Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety] 

Issued  on  November  15, 1989. 

Larry  L  Thompson, 

Chief  Counsel,  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  title  49,  Code  of 
Federal  Regulations,  chapter  III, 
Subchapter  B,  as  set  forth  below. 

PART  383— COMMERCIAL  DRIVER'S 
LICENSE  STANDARDS; 
REQUIREMENTS  AND  PENALTIES 
(AMENDED] 

1.  The  authority  citation  for  49  CFR 
part  383  continues  to  read  as  follows: 

Authority:  Title  XII  of  Public  Law  9»-570, 
100  Stat.  3207-170;  49  U.S.C.  3102;  49  U.S.C. 
App.  2505;  49  CFR  1.48. 

2.  Section  383.91  is  amended  by 
revising  paragraph  (a)(3]  to  read  as 
follows: 


§  383.91    Commercial  motor  vehicte 
groups. 

(a)  *  *  • 
{!)*•* 

(2)  •  •  * 

(3)  Small  vehicle  (Group  C>— Any 
single  vehicle,  or  combination  of 
vehicles,  that  meets  neither  the 
definition  of  Group  A  nor  that  of  Group 
B  as  contained  in  this  section,  but  that 
either  is  designed  to  transport  16  or 
more  passengers  including  the  driver,  or 
is  used  in  the  transportation  of  materials 
found  to  be  hazardous  for  the  purposes 
of  the  Hazardous  Materials 
Transportation  Act  and  which  require 
the  motor  vehicle  to  be  placarded  under 
the  Hazardous  Materials  Regulations  (49 
CFR  part  172,  subpart  F). 

•        •        *        *        * 

3.  Figure  1,  incorporated  in  §  383.91,  is 
amended  by  revising  the  verbal 
description  of  Group  C.  The  figure,  as 
revised,  appears  as  follows. 

BtUJMG  COOC  49W-Z2-M 


J-'t^K 
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Figure  1 
VEHICLE  GROUPS  AS  ESTABUSHED  BY  FHWA  (SECTION  383.91) 


[Note:  Certain  types  of  vehicles,  such  as  passenger  and  doubies/trtpies, 
wilt  require  an  endorsement.  Please  consuK  text  for  particulars.] 


Group: 


^Description: 


Any  combination  of  vehicles  with  a  GCWR  of  26,001  or  more  pounds 
provided  the  GVWR  of  the  vehicle(s)  being  towed  is  In  excess  of 
10,000  pounds.  (Holders  of  a  Group  A  license  may,  wtth  any 
appropriate  endorsements,  operate  all  vehicles  wtthin  Groups  B  and 
C.) 

Examoles  Include  but  are  not  limited  to: 


■  ■'^'W-ii'ii'M^- 


B  Any  single  vehicle  wrth  a  GVWR  of  26,001  or  more  pounds,  or  any 

such  vehicle  towing  a  vehicle  not  in  excess  of  10,000  pounds  GVWR. 
(Holders  of  a  Group  B  license  may,  with  any  appropriate 
endorsements,  operate  all^ehicles  within  Group  C.) 

Examples  include  but  are  not  limited  to: 


*^*t' 


Any  single  vehicle,  or  combination  of  vehicles,  that  does  not  meet 
the  definition  of  Group  A  or  Group  B  as  contained  herein,  but  that 
either  is  designed  to  transport  16  or  more  passengers  Including 
the  driver,  or  is  placarded  for  hazardous  materials. 


Examples  include  but  are  not  limited  to: 


The  representative  vehicle  for  the  skills  test  must  meet  the  written  description 
for  that  group.  The  silhouettes  typify,  but  do  not  fully  cover,  the  types  of 
vehicles  falling  wmhin  each  group. 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  318 
[Docket  89-197] 

Hot  Water  Dip  Treatments  for 
Mangoes 

aqency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Reopening  and  extension  of 
comment  period. 

summary:  We  are  reopening  and 
extending  the  comment  period  for  a 
proposed  rule  to  amend  the  Plant 
Protection  and  Quarantine  regulations 
by:  (1)  Allowing  a  hot  water  dip 
treatment  for  additional  varieties  of 
mangoes  from  certain  areas  where 
Anastrepha  species  of  fruit  flies  exist; 
(2)  allowing  a  hot  water  dip  treatment 
for  mangoes  from  certain  areas  where 
the  Mediterranean  fruit  fly  exists;  (3) 
lowering  slightly  the  required 
temperature  of  the  hot  water  dip  for 
"Franci8"-type  mangoes;  and  (4) 
allowing  mangoes  treated  in  accordance 
with  Plant  Protection  and  Quarantine 
Treatment  Manual  (as  revised  by  the 
proposal)  to  be  moved  from  Puerto  Rico 
and  the  Virgin  Islands  into  or  through 
Guam,  Hawaii,  and  the  continental 
United  States.  This  extension  will 
provide  interested  persons  with 
additional  time  to  prepare  comments  on 
the  proposed  rule. 

DATE  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  20, 1989. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  Room  866.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
89-132.  Comments  may  be  inspected  at 
Room  1141  of  the  South  Building.  14th 
and  Independence  Avenue,  SW., 
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Washington,  DC.  between  8  a.m.  and 
4:30  p,m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  lames  F.  Pons,  Senior  Staff  Officer, 
Port  Operations.  PPQ.  AZPHIS.  USDA, 
Room  635.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782, 
(301)  43fr-8648. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  29, 1989,  we  published 
in  the  Federal  Register  (54  FR  4011&- 
40118,  Docket  No.  89-132)  a  document 
proposing  to  (1)  allow  a  hot  water  dip 
treatment  for  additional  varieties  of 
mangoes  from  certain  areas  where 
Anastrepha  species  of  fruit  flies  exist; 

(2)  allow  a  hot  water  dip  treatment  for 
mangoes  from  certain  areas  where  the 
Mediterranean  fruit  fly  (Medfly)  exists; 

(3)  lower  slightly  the  required 
temperature  of  the  hot  water  dip  for 
"Francis"-type  mangoes;  and  (4)  allow 
mangoes  treated  in  accordance  with  the 
Plant  Protection  and  Quarantine 
Treatment  Manual  (as  revised  by  the 
proposal)  to  be  moved  from  Puerto  Rico 
and  the  Virgin  Islands  into  or  through 
Guam.  Hawaii,  and  the  continental 
United  States. 

The  proposed  rule  requested  the 
submission  of  written  comments  on  or 
before  October  30. 1989.  We  have 
received  a  request  from  the  California 
Department  of  Food  and  Agriculture  for 
a  copy  of  the  research  data  that 
demonstrates  the  effectiveness  of  the 
hot  water  dip  treatment  for  the 
Mediterranean  fruit  fly  and  a  copy  of  the 
data  that  supports  a  lower  treatment 
temperature  for  the  "Francis"  and 
"Carrot"  varieties  of  mangoes.  The 
commenter  also  requested  that  the 
comment  period  be  extended  to  allow 
for  a  review  of  the  research  data 
requested  and  follow-up  comment  on 
the  efficacy  of  the  proposed  treatments. 

In  response  to  this  request,  we  are 
reopening  and  extending  the  comment 
period  for  Docket  No.  89-132  for  30  days 
from  the  date  for  publication  of  this 
notice.  We  will  consider  all  written 
comments  received  on  or  before 
December  20. 1989.  This  action  will 
allow  the  requestor  and  all  other 
interested  persons  additional  time  to 
prepare  coounents. 

Authority:  7  U.S.C.  ISObb,  ISOdd.  ISOee, 
150ff.  lei.  182, 164a,  167;  7  CFR  2.17, 2.51  and 
371.2(c). 


Done  in  Washington,  DC  this  15th  day  of 
November  1989. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Hdlth 
Inspection  Service. 

(FR  Doc.  89-27194  Filed  11-17-89:  &45  am] 

BtUJNQ  CODE  3410.44-11 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701  and  741 

Fees  Paid  by  Federal  Credit  Unlons; 
Share  Insurance  ar>d  One  Percent 
Capitalization  Deposit 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  amendments. 

SUMMARY:  These  are  proposed  rules  to 
amend  existing  §S  701.6  and  741.9  of  the 
NCUA  Rules  and  Regulations  (12  CFR 
701.6  and  741.9)  to  add  a  new  subsection 
to  each  Section  entitled  "Assessment  of 
Administrative  Fee  and  Interest  for 
Delinquent  Payment."  The  proposed 
amendments  provide  for  assessment  of 
an  adminstrative  fee  for  any  operating 
fee,  insurance  capitalization  deposit,  or 
insurance  premium  payment  which  is 
not  received  on  its  due  date  and  is 
intended  to  compensate  the  NCUA  for 
the  additional  administrative  expenses 
which  are  incurred  as  a  result  of  late 
payments.  The  proposed  amendments 
also  provide  for  interest  on  such  late 
payments  and  are  intended  to 
compensate  the  NCUA  for  interest  lost 
by  NCUA  on  these  funds  due  to  late 
payment  by  a  credit  union. 

DATE:  Conunents  musts  be  received  on 
or  before  December  22. 1989. 

ADDRESS:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street,  NW.,  Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  S.  Yolles,  Controller,  at  the 
above  address,  telephone;  (202)  682- 
9710,  or  Sheila  A.  AJbin.  Staff  Attorney, 
at  the  above  address,  telephone:  (202) 
682-9630. 

SUPPLEMENTARY  INFORMATION:  Section 

105  and  202  of  the  Federal  Credit  Union 
Act  (12  U.S.C.  1755  and  1782)  authorize 
the  NCUA  Board  to  assess  operating 
fees  on  all  Federal  credit  unions  and  the 
insurance  capitalization  deposit  and 
insurance  premiums  on  all  federally- 
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insured  credit  unions.  Sections  120  and 
209  of  the  Federal  Credit  Union  Act  (12 
U.S.C.  1766  and  1789)  grant  the  NCUA 
Board  general  rulemaking  authority.  In 
addition.  31  U.S.C  3717  grants  Federal 
agencies  the  authority  to  impose  fees 
and  penalties  for  processing  and 
handling  delinquent  claims  and  interest 
on  such  claims. 

In  December  of  every  year,  the  NCUA 
sends  invoices  to  all  federally-insured 
credit  unions  for  the  amount  due  for 
their  capitalization  deposit,  and  annual 
insurance  premium  (if  assessed].  For 
Federal  credit  unions,  the  invoice  also 
sets  out  the  amount  due  for  the  credit 
union's  operating  fee.  Each  year,  a 
significant  number  of  credit  unions  fail 
to  remit  the  required  payments  on  time. 
As  a  result,  the  NCUA  is  required  to 
undertake  collection  efforts  which 
involve:  identifying  those  credit  unions 
that  are  delinquent:  maintaining 
accounts  receivable  records;  sending 
additional  notices  to  the  delinquent 
credit  unions  stating  that  the  share 
insurance  deposit,  insurance  premium, 
and/or  operating  fee  are  overdue;  and. 
as  necessary  in  some  cases,  making 
personal  contact  with  the  credit  union 
through  telephone  calls  or  on-site  visits 
to  collect  the  delinquent  fees.  Also, 
delinquent  payments  must  be  processed 
individually  rather  than  centrally,  which 
results  in  additional  processing  burdens. 
Finally,  when  the  operating  fees  and 
share  insurance  deposits/premiums  are 
not  received  on  time,  the  NCUA  loses 
the  interest  it  would  otherwise  receive 
on  its  investment  of  these  funds  in  U.S. 
Treasury  securities. 

Pursuant  to  the  authorities  noted 
above,  the  Board  has  determined  that 
these  costs  should  be  charged  to  the 
delinquent  credit  unions  rather  than 
borne  by  all  credit  unions.  Because  the 
administrative  burden  of  identifying  and 
providing  initial  notices  to  delinquent 
credit  unions  is  essentially  the  same 
irrespective  of  the  amount  owing,  the 
Board  has  determined  that  it  is  fair  to 
charge  a  basic  administrative  fee  for  this 
cost.  An  internal  study  is  currently  in 
process  to  determine  what  the  basic  cost 
is.  For  payments  due  in  1990,  the  basic 
administrative  fee  for  delinquent 
payments  is  not  expected  to  exceed 
$100.  This  fee  will  be  calculated  on  the 
basis  of  the  actual  staff  time  involved 
and  direct  costs  of  identifying 
delinquent  credit  unions  and  providing 
late  notices  to  them  and  will  be  set  forth 
in  the  final  rule.  In  addition,  delinquent 
credit  unions  will  be  charged  for  the 
actual  cost  of  collection  work  by  NCUA 
personnel  calculated  by  multiplying  the 
actual  time  expended  by  the  hourly 
compensation  of  the  NCUA  staff 


members  typcially  involved  in  these 
activities.  For  1990  payments,  the  hourly 
rate  will  be  $20.  This  is  based  on  the 
average  hourly  cost  of  salaries  and 
benefits  of  NCUA  staff.  Finally,  the 
proposed  rule  imposes  interest  charges 
on  the  dehnquent  payment  as 
authorized  under  31  U.S.C.  3717.  Federal 
agencies  are  authorized  under  31  U.S.C. 
3717  to  charge  interest  on  outstanding 
claims  at  the  average  investment  rate 
for  Treasury  tax  and  loan  accounts. 
Interest  will  accrue  from  the  date  the 
payment  is  due;  however,  credit  unions 
have  a  thirty-day  grace  period  before 
the  interest  will  be  charged.  The  interest 
rate  effective  for  1990  payments  is  9% 
[see  54  FR  45886  October  31, 1989. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  proposed  amendment, 
if  adopted,  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  credit  unions,  primarily 
those  under  $1  million  in  assets.  The 
reasons  for  this  determination  are  that 
the  administrative  fee  to  be  charged  all 
credit  unions  irrespective  of  the  amount 
due  is  not  large  and  will  not  create  a 
financial  burden  for  the  smaller  credit 
unions.  Further,  the  assessment  of 
interest  provides  a  built-in  sliding  scale 
because  interest  will  be  charged  on  the 
amount  owing,  which  is  smaller  for  the 
smaller  credit  unions.  The  proposed  rule 
will  not  create  any  significant  or 
disproportionate  demands  for  legal, 
accounting,  or  consulting  expenditures. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  Board  has  determined  that  the 
requirements  of  the  Paperwork 
Reduction  Act  do  not  apply. 

Executive  Order  12612 

The  proposed  change  to  S  741.9  will 
apply  to  both  Federal  credit  unions  and 
federally-insured,  state-chartered  credit 
unions.  The  NCUA  Board,  pursuant  to 
Executive  Order  12612,  has  determined 
that  the  proposed  amendment  will  not 
have  a  substantial  direct  effect  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Further,  the  proposed 
rule  will  not  preempt  provisions  of  state 
law  or  regulation.  As  noted  above,  the 
Board  believes  that  costs  should  be 
charged  to  delinquent  credit  unions 
rather  than  to  all  credit  unions. 


List  of  Subjects  in  12  CFR  Parts  701  and 
741 

Credit  unions.  Insurance 
requirements.  Late  fees. 

By  the  National  Credit  Union 
Administration  Board  on  November  13, 
1989. 

]amM ).  Engel, 
Acting  Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  its  regulations  as  follows: 

1.  The  authority  citation  for  part  701  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1755-57. 1759. 1761a. 
1761b,  1766-67, 1782. 1784, 1787-89.  Section 
701.6  is  also  authorized  by  31  U.S.C.  3717. 
Section  701.31  is  also  authorized  by  15  U.S.C. 
3601-3610. 

2.  Section  701.6  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§701.6    FeM  paid  by  Federal  crMHt 
unkMM. 

*        •        •        •        * 

(d)  Assessment  of  Administrative  Fee 
and  Interest  for  Delinquent  Payment. 
Each  Federal  credit  union  shall  pay  to 
the  Administration  an  administrative  -^  i 
fee,  the  costs  of  collection,  and  interest  ' 
on  any  delinquent  payment  of  its 
operating  fee.  A  payment  will  be 
considered  delinquent  if  it  is 
postmarked  later  than  the  date  stated  in 
the  notice  to  the  credit  union  provided 
under  S  701.6(c),  unless  delinquent 
payment  is  due  to  circumstances  beyond 
the  control  of  the  credit  union. 

(1)  The  administrative  fee  for  a 
delinquent  payment  shall  be  an  amounb~ 
as  fixed  from  time  to  time  by  the 
National  Credit  Union  Administration 
Board  based  upon  the  administrative 
costs  of  such  delinquent  payments  to  the 
Administration  in  the  preceding  year. 

(2)  The  costs  of  collection  shall  be 
calculated  as  the  actual  hours  expended 
by  Administration  personnel  multiplied 
by  the  average  hourly  salary  and 
benefits  costs  of  such  personnel  as 
determined  by  the  National  Credit 
Union  Administration  Board. 

(3)  The  interest  rate  charged  on  any 
delinquent  payment  shall  be  the  U.S. 
Department  of  the  Treasury  Tax  and 
Loan  Rate  in  effect  on  the  date  when  the 
payment  is  due  as  provided  in  31  U.S.C. 
3717. 

(4)  If  a  credit  union  makes  a  combined 
payment  of  its  operating  fee  and  its 
share  insurance  deposit,  as  provided  in 
section  741.9,  and  such  payment  is 
delinquent,  then  only  one  administrative 
fee  will  be  charged  and  interest  will  be 
charged  on  the  total  combined  payment. 

3.  The  authority  citation  for  part  741  is 
revised  to  read  as  follows: 
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Authority:  12  UJS.C.  1757, 1786(a).  and  1781 
throi^  1790.  Section  741 J  is  also  authorized 
by  31  U.S.C.  3717. 

4.  Section  741.9  is  amended  by  adding 
paragraph  (k)  to  read  as  follows: 

9  741.9    Insurance  premium  and  one 
percent  deposit. 

•        •        *        »        • 

(k)  Assessment  of  Administrative  Fee 
and  Interest  for  Delinquent  Payment 
Each  federally-insured  credit  union  shall 
pay  to  die  Administration  an 
administrative  fee,  the  costs  of 
collection,  and  interest  on  any 
delinquent  payment  of  its  capitalization 
deposit  or  insurance  premium.  A 
payment  will  be  considered  delinquent 
if  it  is  postmarked  later  than  the  date 
stated  in  the  invoice  provided  to  the 
credit  union  unless  delinquent  payment 
is  due  to  circumstances  beyond  the 
control  of  the  credit  union. 

(1)  The  administrative  fee  for  a 
delinquent  payment  shall  be  an  amount 
as  fixed  from  time  to  time  by  the 
National  Credit  Union  Administration 
Board  based  upon  the  administrative 
costs  of  such  dehnquent  payments  to  the 
Administration  in  the  preceding  year. 

(2)  The  costs  of  collection  shall  be 
calculated  as  the  actual  hours  expended 
by  Administration  personnel  multipUed 
by  the  average  hourly  cost  of  the 
salaries  and  benefits  of  such  personnel. 

(3)  The  interest  rate  charged  on  any 
delinquent  payment  shall  be  the  U.S. 
Department  of  the  Treasury  Tax  and 
Loan  Rate  in  effect  on  the  date  when  the 
payment  is  due  as  provided  in  31  U.S.C. 
3717. 

[FR  Doc.  8^27088  Filed  11-17-89;  8:45  am) 
MLUNO  COOC  7S3S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  75 

[Alrsoac*  Docket  No.  89-ANM-15] 

Proposed  Aneration  of  Jet  Route  J- 
534;  WA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
Jet  Route  J-534  in  the  vicinity  of 
Bellingham.  WA.  This  jet  route  would 
provide  parallel  route  structures  for 
aircraft  departures  and  arrivals  in  the 
Vancouver,  BC  Canada,  area.  TTiis 
action  would  enhance  the  flow  of  air 
traffic  and  reduce  controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  December  29. 1989. 


ADOAESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANA4-5O0.  Docket  No. 
89-ANM-15,  Federal  Aviation 
Administration,  17900  Pacific  Highway 
South,  C-689e6,  Seattle,  WA  9816a 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  ajn.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoars 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT. 

Betty  Harrison,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9255. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  sucK  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
enviroimiental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
hsted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ANM-15."  The  postcard  wrill  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  l>e  filed  in  the  docket 


Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Pubhc  Inquiry 
Center.  APA-230,  800  Independence 
Avenue  SW..  Washington,  DC  205»1.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  part  75]  to 
alter  Jet  Route  1-534  in  the  vicinity  of 
Bellingham,  WA.  Altering  this  jet  route 
would  provide  parallel  route  structures 
for  aircraft  departures  and  arrivals  in 
the  Vancouver.  BC,  Canada,  area.  This 
action  would  enhance  the  flow  of  air 
traffic  and  reduce  controller  workload. 
Section  75.100  of  part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposal  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  75 
Aviation  safety.  Jet  routes. 

The  Proposed  Amendmeitf 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  part  75)  as  follows: 
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PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

§75.100    [AmendMl] 

2.  i  75.100  is  amended  as  follows: 

1-534    {Amended] 

By  removing  the  words  "From  Bellingham. 
WA,"  and  substituting  the  words  "From  INT 
Seattle.  WA.  033*T(011"M)  and  Bellingham. 
WA.  090*T(067°M)  radials:  Bellingham;" 

Issued  in  Washington.  DC  on  November  7. 
1989. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  89-27162  FUed  11-17-89;  8:45  am] 

MLUNO  CODE  4*10-1»-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Cti.  Vli 
(Docket  No.  91052-9252] 

Requests  for  Comments  on  Effects  of 
Foreign  Policy-Based  Export  Controls 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Request  for  comments  on 
foreign  policy-based  export  controls. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  is  reviewing  the 
foreign  policy  based  export  controls  in 
the  Export  Administration  Regulations 
(15  CFR  parts  730  through  799)  to 
determine  whether  they  should  be 
modified,  rescinded  or  extended.  To 
help  BXA  make  this  determination.  BXA 
is  seeking  comments  on  how  existing 
foreign  pohcy  based  export  controls 
maintained  under  section  6  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA),  have  affected  exporters  and  the 
general  public. 

date:  Comments  must  be  received  by 
December  15, 1989  to  assure  full 
consideration  in  the  formulation  of 
export  control  policies. 
address:  Written  comments  (six  copies] 
should  be  sent  to  Patricia  Muldonian, 
Regulations  Branch  (Room  1622),  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration,  U.S, 
Department  of  Commerce.  P.O.  Box  273, 
Washington,  DC  20044. 
FOII  FURTHER  INFORMATION  CONTACT. 

]ohn  Bolsteins,  Country  PoUcy  Branch, 


Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
4830. 

SUPPLEMENTARY  INFORMATION: 
Generally,  the  foreign  policy  controls 
maintained  by  the  Bureau  of  Export 
Administration  relate  to  the  following: 
human  rights  (S  77ai4).  South  Africa 
and  Namibia  (§  7BS.4(a)),  Libya  (§  785.7), 
anti-terrorism  (§  785.4(d)),  chemical 
warfare  (S  785.4(e)),  regional  stability 
(5  776.16),  embargoed  communist 
countries  (5  785.1),  truck  manufacturing 
equipment  for  the  Soviet  Union's  Kama 
River  and  Zil  truck  plants  (5  785.2(e)), 
and  technology  used  in  developing 
missiles  capable  of  delivering  nuclear 
weapons  (§  776.18).  The  licensing 
policies  for  these  control  programs  are 
described  in  part  776  and  785  of  the 
Export  Administration  Regulations. 

On  January  19, 1989,  the  Secretary 
submitted  a  report  to  Congress 
extending  foreign  policy  controls  for 
another  year.  All  foreign  policy  export 
controls  in  e^ect  as  of  that  date  were 
extended.  One  new  control  since  that 
date  has  been  promulgated,  pertaining 
to  chemical  and  biological  agents 
(§  776.19).  This  control  was  published  in 
the  Federal  Register  on  February  28, 
1989  (54  FR  8281). 

To  assure  maximum  public 
participation  in  the  review  process, 
comments  on  the  extension  or  revision 
of  the  existing  foreign  policy  controls  for 
another  year  are  solicited.  BXA  is 
particularly  interested  in  the  experience 
of  individual  exporters  in  complying 
with  these  controls,  with  emphasis  on 
economic  impact  and  specific  instances 
of  business  lost  to  foreign  competitors. 
BXA  is  also  interested  in  comments 
relating  to  the  effects  of  foreign  policy 
controls  on  exports  of  replacement  and 
other  parts. 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  All 
comments  received  before  the  close  of 
the  comment  period  will  be  considered 
by  the  Department  in  reviewing  the 
controls  and  developing  the  report  to 
Congress.  Among  the  criteria  the 
Department  considers  in  determining 
whether  to  continue  or  revise  U.S. 
foreign  policy  export  controls  are  the 
following: 

1.  The  probability  that  such  controls 
will  achieve  the  intended  foreign  policy 
purpose,  in  light  of  other  factors, 
including  the  availability  from  other 
countries  of  the  goods  or  technology 
proposed  for  such  controls,  and  that  the 
foreign  policy  purpose  cannot  be 
achieved  through  negotiations  or  other 
alternative  means: 

2.  The  compatibility  of  the  proposed 
controls  with  the  foreign  policy 


objectives  of  the  United  States  and  with 
overall  United  States  policy  toward  the 
country  to  which  exports  are  to  be 
subject  to  the  proposed  controls; 

3.  The  likelihood  that  the  reaction  of 
other  coimtries  to  the  extension  of  such 
controls  by  the  United  States  will  render 
the  controls  ineffective  in  achie\'ing  the 
intended  foreign  policy  purpose  or  be 
counterproductive  to  United  States 
foreign  policy  interests; 

4.  Whether  the  effect  of  the  proposed 
controls  on  the  export  performance  of 
the  United  States,  the  competitive 
position  of  the  United  States  in  the 
international  economy,  the  international 
reputation  of  the  United  States  as  a 
supplier  of  goods  and  technology,  or  on 
the  economic  well-being  of  individual 
United  States  companies  and  their 
employees  and  communities  does  not 
exceed  the  benefit  to  United  States 
foreign  policy  objectives; 

5.  The  ability  of  the  United  States  to 
enforce  the  proposed  controls 
effectively;  and 

6.  The  foreign  poUcy  consequences  of 
not  extending  the  export  controls. 

The  Department  will  accept  comments 
or  information  accompanied  by  a 
request  that  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
proprietary  nature  or  for  any  other 
reason.  The  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  to  the  Bureau  of 
Export  Administration  (BXA)  separate 
from  any  non-confidential  information 
submitted.  The  top  of  each  page  should 
be  marked  writh  the  term  "Confidential 
Information".  The  Bureau  of  Export 
Administration  will  either  accept  the 
■  submission  in  confidence,  or  if  the 
submission  fails  to  meet  the  standards 
in  confidence,  or  if  the  submission  fails 
to  meet  the  standards  for  confidential 
treatment,  will  return  it.  A  non- 
confidential summary  must  accompany 
such  submissions  of  confidential 
information.  The  summary  will  be  made 
available  for  public  inspection. 

Information  accepted  by  the  Bureau  of 
Export  Administration  as  privileged 
under  section  (b)  (3)  or  (4)  of  the 
Freedom  of  Information  Act  (5  U.S.C 
552(b)  (3)  and  (4))  will  be  kept 
confidential  and  will  not  be  available 
for  public  inspection,  except  as 
authorized  by  law. 

Communication  between  agencies  of 
the  United  States  Government  and 
foreign  governments  will  not  be  made 
available  for  public  inspection. 

All  other  information  relating  to  the 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  pubhc 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 


Federal  Register  /  Vol.  54,  No.  222  /  Monday.  November  20,  1989  /  Proposed  Rules  47995 


Department  requires  written  comments. 
Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 

The  public  record  concerning  these 
comments  will  be  maintained  in  the 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4888,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20230.  Records  in  this 
facility,  including  written  pubhc 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
inspection  and  copying  of  records  at  this 
facility  may  be  obtained  from  Margaret 
Comejo,  Bureau  of  Export 
Administration,  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

Authority:  Pub.  L  96-72,  93  Stat.  503,  50 
U.S.C.  App.  2401  etseq.,  as  amended  by  Pub. 
L.  97-445  of  December  29, 1981,  Pub.  L  99-64 
of  July  12. 1985,  and  by  Pub.  L  100-418  of 
August  23, 1988;  EO.  12525  of  July  12. 1985  (50 
FR  28757,  July  16,  1985):  Pub.  L  95-223,  50 
U.S.C.  1701  ei  seq..  E.0. 12532  of  September  9, 
1985  (50  FR  36881  of  September  10. 1985). 
I    Dated:  November  14, 1989. 
James  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  8»-27186  Filed  11-17-89:  8:45  am] 

BILUNG  COOE  3510-DT-M 


DEPARTMEN I  Or  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[EE-3-89) 
RIN:  1545-AN51 

Group-Term  Life  Insurance 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  rules  and  regulations 
, portion  of  this  issue  of  the  Federal 
Register,  die  Internal  Revenue  Service  is 
issuing  final  and  temporary  regulations 
relating  to  group-term  life  insurance. 
The  text  of  the  temporary  regulations 
also  serves  as  the  comment  document 
for  this  notice  of  proposed  rulemaking. 
dates:  The  regulations  are  proposed  to 
apply  to  taxable  years  beginning  after 
December  31. 1988.  Written  comments 


and  requests  for  a  public  hearing  must 
be  delivered  or  mailed  by  January  19, 

199a 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service.  P.O.  Box  7604.  Ben  Franklin 
Station.  Attn:  CC:CORP:T:R  (EE-3-89). 
Room  4429,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT 

Betty  J.  Clary.  202-586^4465  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add  a  new 
temporary  regulation  i  1.79-3T  to  part  1 
of  title  26  of  the  Code  of  Federal 
Regulations.  A  cross-reference  to  that 
new  section  appears  in  S  1.79-3(d)(2). 
The  final  regulations  that  are  proposed 
to  be  based  on  these  temporary 
regulations  would  include  the  new 
provisions  directly  in  §  1.79-3(d)(2). 
Those  fmal  regulations  would  provide 
rules  to  calculate  the  cost  of  group-term 
life  insurance  provided  by  an  employer 
to  an  employee.  For  the  text  of  the 
temporary  regulations,  see  TD.  8273 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  explains  the  regulations. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  will  not  be  major 
regulations  as  defined  in  Executive 
Order  12291.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  proposed 
regulations  have  been  sent  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the  Internal 
Revenue  Service  by  any  person  who 
also  submits  written  comments.  If  a 
public  hearing  is  held,  notice  of  the  time 
and  place  will  be  published  in  the 
Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Betty  J.  Clary. 


Office  of  the  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  other  personnel  from 
the  Service  and  Treasury  Department 
participated  in  their  development 
Frad.  T.  Goldberg,  Jr.. 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  89-27107  Filed  11-17-89;  8:45  am) 

BtLUNQ  CODE  4M0-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  175  and  181 

(CGD  61-023] 

RIN2115-AA58 

Equipment  Requirement  for 
Recreational  Boats;  Personal  Rotation 
Devices 

agency:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  A  pamphlet  containing 
information  about  the  selection,  use  and 
care  of  personal  flotation  devices 
(PFD's)  is  required  to  be  packaged  with 
each  new  PFD  sold  or  offered  for  sale. 
The  requirements  for  PFD  pamphlets 
need  to  be  revised  and  updated.  The 
Coast  Guard  proposes  to  incorporate  by 
reference  the  PFD  pamphlet  design  and 
packaging  requirements  in  Underwriters 
Laboratories  Standard  for  Marine 
Buoyant  Devices  (UL 1123).  This 
rulemaking  will  result  in  improved  PFD 
pamphlets  which  will  increase  boater 
awareness  and  use  of  PFD's.  The  Coast 
Guard  also  proposes  to  revise  other  PFD 
related  sections  to  reflect  approval  of 
special  purpose  Type  V  PFD's,  and  to 
remove  an  obsolete  exemption  from  PFD 
carriage  requirements. 
DATES:  Comments  must  be  received  on 
or  before  February  20, 1990. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA-2/3600), 
U.  S.  Coast  Guard,  2100  Second  Street. 
SW.,  Washington.  DC  20593-0001. 
Comments  may  be  delivered  to  and  will 
be  available  for  examination  and 
copying  at  the  Marine  Safety  Council. 
Room  3600,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  between  8 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  holidays. 

A  copy  of  UL  1123  PFD  Pamphlet 
requirements  and  an  example  of  a  type 
III  PFD  pamphlet  may  be  obtained  by 
sending  a  self-addressed  8V4"  x  11" 
envelope  with  postage  paid  for  t  ounces 
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to  Commandant  (G-NAB/12).  U.S.  Coast 
Guard.  2100  Second  Street.  SW., 
Washington.  DC  20593-0001  (or  by 
calling  the  Coast  Guard  at  (202)  267- 
1077  for  a  copy  of  the  example  pamphlet 
only). 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  Perry.  Office  of  Navigation 
Safety  and  Waterway  Services  (G- 
NAB/12),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC  20593-0001.  (202)  0979. 
between  8  a.m.  and  3  p.m.  Monday 
through  Friday,  except  holidays. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to  submit 
written  views,  data  or  arguments  on 
these  proposed  rules.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  Notice 
(CGD  81-023)  and  give  the  reasons  for 
the  comment.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  include  a 
stamped,  self-addressed  postcard  or 
envelope.  The  proposal  may  be  changed 
in  light  of  comments  received.  All 
comments  received  by  the  end  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  has  been 
scheduled,  but  one  may  be  held  at  a 
time  and  place  to  be  set  in  a  later  notice 
in  the  Federal  Register,  if  requested  by 
persons  raising  a  genuine  issue  and  if  it 
is  determined  that  the  rulemaking  will 
benefit  from  oral  presentations. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this 
proposed  rule  are  Carlton  Perry,  Project 
Manager,  and  Christena  Green.  Project 
Attorney,  Office  of  the  Chief  Counsel. 

Background:  The  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  April  12, 1982  (47  PR  15606). 
That  notice  proposed  to  revoke  an 
obsolete  exception  to  PFD  carriage 
requirements  in  effect  for  certain  kayaks 
or  canoes  before  October  1. 1977.  It  also 
proposed  a  number  of  editorial  changes, 
including  a  revision  of  the  specified  text 
for  PFD  pamphlets.  InteresteH  persons 
were  given  until  fune  11, 1982,  to  submit 
comments.  No  public  hearing  was  held. 
Discussion  of  Comments:  A  total  of  3 
comments  were  received  in  response  to 
the  NPRM.  The  comments  came  from  a 
State  boating  law  administrator,  a  PFD 
manufacturer,  and  Underwriters 
Laboratories. 

PFD  size  and  fit.  Onefcomment 
suggested  adding  a  phrase  in  33  CFR  ] 
175.15  to  require  that  eachpFD carried 
must  be  of  suitable  size  and  fit  fot  the! 
intended  wearer.  This  requirement 
already  exists  in  {  175.21(c).  However, 
the  Coast  Guard  proposes  to  amend 


§  175.21  to  make  the  size  and  fit 
requirements  more  apparent. 

Type  IV  PFD  description.  One 
comment  suggested  that  the  term 
"Special  Piupose  Water  Safety  Buoyant 
Device"  not  be  used  in  Table  175.23  for 
both  Type  III  and  Type  IV  PFD's. 
because  the  term,  used  to  in^duce 
Type  III  PFD's  in  the  early  1970'8.  only 
confuses  the  individual  consumer.  This 
term  is  included  in  the  equivalents  table 
because  that  is  the  actual  term  on  the 
device  approval  label.  However,  the 
Coast  Guard  now  proposes  to  remove 
Table  175.23. 

Removal  of  PFD  pamphlets.  One 
comment  agreed  that  pamphlets  should 
not  be  removed  from  PFD's  prior  to  sale, 
but  that  in  his  experience,  a  mere 
statement  on  the  PFD  pamphlet  would 
not  prevent  merchants  frm  removing  the 
pamphlet  from  the  device.  Although 
manufacturers  are  required  to  enclose  or 
attach  a  pamphlet  to  each  PFD,  there  is 
no  safeguard  requirement  to  prevent 
removal  of  that  pamphlet  by  others  prior 
to  sale  of  the  PFD.  The  Coast  Guard 
proposes  to  revise  S  181.703  to  prohibit 
the  sale  of  a  PFD  unless  a  pamphlet 
meeting  UL 1123  is  attached. 

Contents  of  PFD  information 
pamphlet.  Both  the  PFD  manufacturer 
and  Underwriters  Laboratories 
suggested  numerous  specific  text 
revisions  to  improve  the  descriptions 
and  comparisons  of  various  Types  of 
PFD's  and  the  information  on  care  and 
use  of  PFD's  generally. 

In  considering  the  extensive 
comments  from  the  PFD  manufacturer 
and  Underwriters  Laboratories,  the 
Coast  Guard  worked  with  the  National 
Boating  Safety  Advisory  Council 
(NBSAC),  Underwriters  Laboratories 
(UL),  and  PFD  manufacturers  to  develop 
improved  text  illustrations  and 
presentation.  In  November  1985.  NBSAC 
endorsed  development  of  a  PFD 
pamphlet  standard  which  could  be 
incorporated  by  reference,  rather  than 
specifying  text  in  Title  33  of  the  Code  of 
Federal  Regulations. 

Since  then,  a  number  of  PFD 
manufacturers,  including  the  above 
commenter.  have  been  actively  involved 
with  the  Coast  Guard  and  Underwriters 
Laboratories  (UL)  to  develop  an 
improved  PFD  information  pamphlet  to 
provide  to  purchasers  of  new  PFD's.  A 
public  meeting  (51  FR  3807;  fanuary  30. 
1986)  was  held  on  March  7. 1986.  in 
Tampa,  Florida,  to  discuss  revising  the 
required  PFD  pamphlet  text  UL  1123 
was  published  on  August  22. 1988.  and 
became  effective  on  March  1. 1989.  The 
PFD  pamphlet  text  and  illustration 
requirements  in  UL  1123  provide  the 
same  type  of  information  as  currently 
required  in  33  CFR  181.705.  with  updated 


technical  performance  information  and 
an  improved  format  more  likelv  to  be 
read  and  understood  by  the  PFD 
purchaser.  The  PFD  pamphlet  packaging 
requirements  in  UL  1123  provide  the 
same  access  to  the  PFD  pamphlet  by  the 
purchaser  as  currently  required  in  33 
CFR  181.703.  The  UL  1123  standard 
requires  all  manufacturers  of  PFD's 
using  UL  for  WD  inspection  (subscribers 
to  UL's  Listing  Service  for  Marine 
Buoyant  Devices)  to  provide  with  each 
PFD  a  pamphlet  meeting  the  text  and 
illustration  requirements  of  UL  1123. 

Because  the  pamphlet  text  and 
illustration  requirements  of  UL  1123 
contain  all  the  revisions  proposed  in  the 
April  12. 1982  (47  FR  15606)  NPRM.  Uie 
Coast  Guard  now  proposes  to 
incorporate  by  reference  the  PFD 
pamphlet  text  and  illustration 
requirements  in  UL  1123,  5th  edition, 
rather  than  revising  the  existing  text  and 
illustration  requirements.  This 
incorporation  by  reference  would 
extend  the  PFD  pamphlet  text  and 
illustration  requirements  of  UL  1123  to 
all  PFD  manufacturers. 

While  the  Coast  Guard  is  considering 
comments  to  this  proposal,  and  until  a 
final  action  is  taken  and  made  effective, 
subscribers  to  UL's  Listing  Service  for 
Marine  Buoyant  Devices  would  be 
forced  to  bear  the  burden  of  complying 
with  two  separate  PFD  pamphlet 
requirements  serving  the  same  purpose. 
To  relieve  this  unnecessary  burden  in 
the  interim,  the  Coast  Guard  published 
an  exemption  from  the  requirements  of 
33  CFR  181.703  and  181.705  (54  FR  7763: 
February  23. 1989)  for  any  PFD 
manufacturer  complying  with  the  PFD 
pamphlet  requirements  of  UL  1123.  The 
exemption  became  effective  February 
23. 1989.  and  terminates  on  February  23, 
1992.  imless  sooner  superseded  by  a 
final  rulemaking,  rescinded  or  otherwise 
terminated  by  separate  notice. 

Disposition  of  Items  Proposed  in  1982 
NPRM:  The  following  is  a  discussion  of 
the  revisions  proposed  in  the  1982 
NPRM.  The  Coast  Guard  has  retained 
two  of  these  revisions  in  this  SNPRM. 

•  Delete  an  obsolete  exception  for 
certain  kayaks  and  canoes  valid  prior  to 
October  1. 1977.  Retained  in  SNPRM. 

•  Remove  the  word  "pamphlet"  and 
comparable  references  in  §  175.703  to 
allow  PFD  manufacturers  to  provide 
required  information  on  paper  other 
than  pamphlets.  Inconsistent  with  PFD 
pamphlet  requirements  of  UL  1123 
proposed  for  incorporation  by  reference. 
Not  retained  in  SNPRM.  '  |.       .  .  ,,. 

•  Make  PFD  carriage  requirements 
more  concise  by  adding  the  term  'Type 
V"  to  the  list  of  PFD  Types  in  1 175.15; 
removing  1 175.17,  now  unnecessary; 
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and  deleting  references  to  9  175.17  in 
§§  175.19  and  175.21.  This  proposal  did 
not  allow  for  a  Type  V  PFD  with  Type 
IV  characteristics.  Not  retained  in 
SNPRM. 

•  Consolidate  two  paragraphs  in 

§  175.15  on  carriage  requirements  for 
Type  I,  n,  and  III  PFD's  and  additional 
Type  IV  PFD  into  a  single  paragraph, 
175.15(b).  retained  in  SNPRM. 

•  Rewrite  Table  175.23  for  easier 
reading  and  include  reference  to  Type  V 
PFD.  The  Coast  Guard  believes  this 
information  table  is  no  longer  needed  by 
the  public  and  now  proposes  to  remove 
it.  Not  retained  in  SNPRN. 

•  Rewrite  §  181.703  for  brevity  and 
clarity.  Superseded  by  incorporation  by 
reference.  Not  retained  in  SNPRM. 

•  Revise  S  181.705  to  update  pamphlet 
text  and  illustration  requirements. 
Superseded  by  incorporation  by 
reference.  Not  retained  in  SNPRM. 

•  Allow  manufacturers  to  exhaust 
existing  supply  of  printed  text  required 
by  §  181.705  to  lessen  cost  impact  of 
new  PFD  pamphlet  requirements.  Most 
PFD  manufacturers  have  complied  with 
UL  1123  for  PFD  pamphlets  since  March 
1, 1989.  There  is  no  known  PFD 
pamphlet  supply  to  be  exhausted.  Not 
retained  in  SNPRM. 

Discussion  of  this  supplemental 
proposal:  The  following  is  a  topical 
discussion  of  the  revisions  proposed  in 
this  supplemental  notice. 

Carriage  Requirements:  Would  revise 
$  175.15  to  clarify  that  one  Type  IV  PFD 
must  be  on  board  a  recreational  boat  16 
feet  in  length  or  more  in  addition  to  a 
Type  I,  n,  or  III  PFD  for  each  person. 
Retained  from  1982  NPRM. 

Pre  October  1, 1977,  exception:  Would 
remove  paragraph  175.17(a).  This 
provision,  added  In  1976,  excepted 
operators  of  certain  kayaks  and  canoes 
from  the  requirement  to  carry  a  Type  I, 
II,  ni,  or  rv  PFD  prior  to  October  1, 1977. 
and  is  obsolete.  Retained  from  1982 
NPRM. 

Type  VPFD  Substitution:  Would 
revise  and  combine  paragraphs  175.17(b) 
and  (c)  into  one  paragraph,  redesignated 
175.17(a).  to  allow  a  Type  V  PFD  to  be 
used  as  a  substitute  for  a  Type  I,  II,  III  or 
IV  PFD  when  used  in  accordance  with 
the  restrictions  on  the  approval  label,  if 
any. 

Stowage.  Would  revise  PFD  stowage 
requirements  in  §  175.19  to  reflect  that 
some  Type  V  PFD's  may  be  substituted 
for  type  IV  PFD's. 

PFD  size  and  fit  Would  revise 
§  175.21(c)  to  make  current  PFD  size  and 
fit  requirements  more  apparent. 

PFD  Equivalents  Table:  Would 
remove  1 175.23.  In  1973,  the  Coast 
Guard  required  manufacturers  to  add 
the  type  designation  in  addition  to  the 


approval  number  on  new  PFD  labels. 
Millions  of  PFD's,  already  approved,  did 
not  bear  the  PFD  type  designation,  or 
had  a  tjT)e  designation  different  than  the 
one  adopted  in  1973.  Table  175.23 
provided  an  index  showing  the  type 
designation  a  PFD  met,  as  long  as  it 
remained  in  serviceable  condition, 
based  on  the  Coast  Guard  approval 
number.  This  table  resolved  the  type 
classification  of  older  PFD's  with  no 
type  designations  or  type  designations 
inconsistent  with  the  new  type 
designation  system.  The  few  of  these 
PFD's  still  in  use  are  now  about  20  years 
old,  or  older.  The  Coast  Guard  believes 
this  inforamtion  table  is  no  longer 
needed  in  the  Code  of  Federal 
Regulations  and  now  proposes  to 
remove  it. 

Incorporation  by  Reference:  Would 
add  a  new  {  181.4  to  incorporate  by 
reference  UL  1123  requirements  for 
design  of  PFD  pamphlets  (replaces 
§  181.705  requirements)  and  packaging 
of  PFD  pamphlets  (replaces  §  181.703 
requirements).  Section  181.703  would  be 
revised  and  §  181.705  would  be 
removed. 

Recreational  Hybrid  PFD  Information 
Pamphlet:  Would  revise  S  181.702  to 
delete  references  to  §  181.705. 

PFD  Information  Pamphlet 
Requirements:  Would  revise  §  181.703  to 
reflect  the  changes  proposed  in  this 
supplemental  notice.  A  provision  would 
be  added  to  prohibit  the  sale  of  a  PFD 
imless  a  pamphlet  meeting  UL  1123  is 
attached.  The  provision  is  intended  to 
apply  to  individuals  involved  in  selling 
new  PFD's  and  not  individuals 
subsequently  reselling  used  PFD's.  - 

Regidatory  Evaluation 

This  proposed  rulemaking  is 
considered  nonmajor  under  Executive 
Ofder  No.  12291  and  nonsignificant 
under  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26, 1979).  There  is  no 
change  in  the  current  requirement  to 
carry  flotation  devices.  Most  PFD 
manufacturer's  subscribe  to  UL's  Listing 
Service  for  Marine  Buoyant  Devices  and 
must  already  comply  with  UL  1123 
requirements  for  PFD  pamphlets.  UL 
1123  does  not  currently  apply  to 
manufacturers  of  Type  I  PFD's  Although 
this  proposal  would  require  these 
manufacturers  to  comply  with  the  UL 
1123  requirements,  it  is  not  expected  to 
add  a  significant  amount  to  their  current 
cost  to  produce  a  PFD  pamphlet.  For 
these  reasons,  the  economic  impact  of 
the  rulemaking  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  Since  the  impact  of  the 
rulemaking  is  expected  to  be  minimal, 
the  agency  certifies  that  it  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  requirement  for  manufacturers  to 
provide  an  information  pamphlet  with 
each  PFD  offered  for  sale  is  not  subject 
to  approval  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  fPub.  L  96-511).  Since  the 
PFD  pamphlets  are  a  public  disclosure 
of  information  supplied  to  PFD 
manufacturers  by  the  Coast  Guard 
through  its  incorporation  by  reference  of 
UL  1123.  this  requirement  is  not  a 
"collection  of  information."  under  5  CFR 
1320.7(c)(2). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 

33  CFR  Part  175 

Marine  safety. 

33  CFR  Part  181 

Marine  safety,  Labeling,  Reporting! 
requirements.  Incorporation  by 
reference. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  parts 
175  and  181  oi  title  33.  Code  of  Federal 
Regulations  as  follows: 

PART  175— EQUIPMENT 
REQUIREMENTS 

1.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  46  U.&C.  4302: 49  CFR  1.46. 

2.  Section  175.15  is  revised  to  read  as 
follows: 

S  175.15    Personal  flotation  devices 
required. 

Except  as  provided  in  {  175!l7: 

(a)  No  person  may  use  a  canoe  or 
kayak  of  any  length  or  any  other 
recreational  boat  less  than  16  feet  in 
length  unless  at  least  one  PFD  of  the 
following  types  is  on  board  for  each 
person: 

(1)  Type  I  PFD; 

(2)  Type  U  PFD; , 

(3)  Type  UI  PFD;  or 

(4)  Type  IV  PFD. 

(b)  No  person  may  use  a  recreational 
boat  16  feet  or  more  in  length,  except  a 
canoe  or  kayak,  unless: 

(1)  One  Type  tV  PFD  is  on  boanL^nd 
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(2]  At  least  one  PFD  of  the  following 
types  is  on  board  for  each  person: 
(i)  Type  I  PFD; 
(ii)  Type  II  PFD;  or 
(iii)  Type  III  PFD. 

3.  Section  §  175.17  is  revised  to  read 
as  follows: 

{175.17    Exceptions. 

A  Type  V  PFD  may  be  carried  in  lieu 
of  any  PFD  required  under  §  175.15 
provided: 

(a)  The  approval  label  on  the  Type  V 
PFD  indicates  that  the  device  is 
approved: 

(1)  For  the  activity  in  which  the  boat 
is  being  used;  or 

(2)  As  a  substitute  for  a  PFD  of  the 
Type  required  on  the  boat  in  use; 

(b)  The  PFD  is  used  in  accordance 
with  requirements  on  the  approval  label; 
and 

(c)  The  PFD  is  used  in  accordance 
with  requirements  in  its  owner's  manual, 
if  the  approval  label  makes  reference  to 
such  a  manual. 

4.  Section  175.19  is  revised  to  read  as 
follows: 

§  175.19    Stowage. 

(a)  No  person  may  use  a  recreational 
boat  unless  each  Type  1.  II,  or  III  PFD 
required  by  §  175.15,  or  equivalent  type 
allowed  by  §  175.17,  is  readily 
accessible. 

(b)  No  person  may  use  a  recreational 
boat  unless  each  Type  IV  PFD  required 
by  §  175.15,  or  equivalent  type  allowed 
by  §  175.17,  is  immediately  available. 

5.  Section  175.21  is  revised  to  read  as 
follows: 

§  175.21    Condition;  size  snd  fit;  approval 
marking. 

No  person  may  use  a  recreational 
boat  unless  each  PFD  required  by 
§  175.15  or  allowed  by  §  175.17  is: 

(a)  In  serviceable  condition; 

(b)  Of  an  appropriate  size  and  fit  for 
the  intended  wearer,  as  marked  on  the 
approval  label;  and 

(c)  Legibly  marked  with  its  approval 
number,  as  specified  in  46  CFR  part  160. 

§175.23    (Removed] 

6.  Section  175.23  is  removed. 

PART  181— MANUFACTURER 
REQUIREMENTS 

7.  The  authority  citation  for  part  181 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302:  49  CFR  1.48. 

8.  Section  181.4  is  added  to  read  as 
follows: 

§  181.4    Incorporation  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  Washington,  DC  and 
at  the  United  States  Coast  Guard 
Recreational  Boating  Product  Assurance 
Branch.  Washignton,  DC  20593-0001. 
and  is  available  from  the  sources  listed 
in  paragraph  (b)  of  this  section. 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this 
subpart,  and  the  sections  alTected  are: 

Underwriters  Laboratories.  Inc. 

333  Pfingsten  Road.  Northbrook.  IL  60062. 
UL 1123,  Marine  Buoyant  Devices,  edition 
S— June  1989.  S  181.703. 

9.  Section  181.702  is  revised  to  read  as 
follows: 

9181.702    Recreational  HylMid  PFD 
Information  Pamphlet  Requirements. 

(a)  Notwithstanding  the  requirements 
in  §  181.703,  each  manufacturer  of 
recreational  hybrid  PFD's  must  furnish 
with  each  of  these  PFD's  a  pamphlet 
meeting  46  CFR  160.077-27. 

(b)  The  requirements  for  PFD 
pamphlets  in  5  181.703  do  not  apply  to 
recreational  hybrid  PFD's. 

10.  Section  181.703  is  revised  to  read 
as  follows: 

§  181.703    PFD  Information  pamphlet 
requirements. 

(a)  Each  manufacturer  of  a  Type  I,  II, 
III,  IV,  or  V  personal  flotation  device 
must  furnish  with  each  PFD  that  is  sold 
or  offered  for  sale  for  use  on  a 
recreational  boat  an  information 
pamphlet  that  meets  the  requirements  of 
UL  1123,  sections  33,  34  and  35. 

(b)  No  person  may  sell  or  offer  for  sale 
for  use  on  a  recreational  boat  a  Type  I, 
II,  III,  IV.  or  V  personal  flotation  device 
unless  a  PFD  pamphlet  required  by  this 
section  is  attached  in  such  a  way  that  it 
can  be  read  prior  to  purchase. 

§181.705    IRemoved] 

11.  Section  181.705  is  removed. 
Dated:  October  17, 1989. 

R.T.  Nelson, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 

[FR  Doc.  89-27165  Filed  11-17-89;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-6974] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NHP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 
ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L  Matticks,  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234).  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)).  42  U.S.C.  4001- 
4128.  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  .iianagement 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own.  or  pursuant  to  policies 
established  by  other  Federal,  State,  or 
regional  entities.  These  proposed 
elevations  will  also  be  used  to  calculate 
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the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area, 
the  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  comphance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  econcMnic 
impact. 

list  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  tZ  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 

Proposed  Base  (1  00-year)  Flood 
Elevations 


«Oeptt 

1 1 

in  feat 

abo«a 

Soma  of  Itoodng  and  loeatioo 

around. 

lion  in 

feel 

(NGWD) 

AfMrtcM  Swnos 

Unnamed  Stream  4: 

At  confluanca  wth 

South  Pacific  Oceao 

•4 

Appronmatety  440 

fsel  upstream  of  oonfluanca 

with  Soo»  P»e*c  Ocawi „ 

•31 

Mtavm  Street 

At  con<Ki«nca  wtth 

South  PacMc  Oixan 

*3 

Appromratety  7C 

feet  upstraam  o(  oonfluanca 

with  South  Pscatic  Oemn „... 

•11 

Appfoortatety  4O0 

feel  upstream  of  eonfluanca 

with  South  P«««o  Ocean 

•29 

Uaa  Stream: 

At  conlluanoB  aWi  Una  ai  Sirawn „ 

•25 

Approxinatety  100  taM  upsvaam  ol  ooaOuanM 

wtth  Maiavi  Snam 

•30 

Leatu  Stream  (Leone): 

At  eonfluanca  itAti 

•1 

Atconfluanca  with 

Pala  Lagoon 

•7 

Proposed  Base  (i  00- year)  Flood 
Elevatioms— Continued 


Soureaof  lloodne  and  locaMon 
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anca  aiNh  Auali  S»aatn 

Appronmataty  4,330  feat  upstraafh  of  confix 

ance  with  Aualii  Strain 

Fuatua  Stream  (Leone): 

At  conflueoce  with  Sooth  Pacific  Ocaan 

Appronmatefy  2.650  feel  upstraam  of  cjnfhh 
anca  wlK  South  Paciftc  Ocean „ , 

At  oonfluanca  with  Vaitai  Stream 

Appfoximalefy  3,100  feet  upstream  of  conflu- 
ence with  Vaitai  Stream 

Mrtt/  Stream  (Leone): 

At  confluence  with  Fuatua  Stream _. 

Appronmatety  2,200  feet  upstream  of  eonflu- 
anca with  Fuatua  Stream „ 

Drahagetimtr  S: 

At  confluence  wfth  South  Pacific  Ocaan 

Appronmatety  200  feet  upstream  of  eonfluanca 
with  South  Pacific  Ocean „ 

ApproxMnatety  2.600  feet  upstream  of  conflu- 
ence with  South  Pacific  Ocean 

Appronmatety  5.200  feet  upstream  of  conflu- 
ence with  South  Pacific  Ocean   „_ 

Appronmately  7,900  feet  upstraam  ol  conflu- 

efKe  with  South  Pacific  Ocean 

Drainageway  4: 

At  confluence  with  South  Paaftc  Ocean 

Appronmately  1,020  feet  upstream  of  oonflu- 
anca with  South  Pacific  Ocean 

Appronmately  2.200  feet  upakaam  «t  conflu- 
ence with  South  Pacilic  Oi^aan 

Otaiaageway  5: 

At  confluerx»  with  South  Pacific  Ocean 

Appronmately  250  feet  upstraam  of  oonfluanca 
with  South  Pacrfic  Ocean 

Approximately  1.700  feet  upstraam  of  eonflu- 
anca with  South  Pacific  Ocaan 

Approximately  4,200  feat  wpslmam  of  coi4lu- 

ence  with  South  Pacific  Ocean 

tjnnamed  Stream  15: 

At  confluence  with  South  Pacific  Ocaan  

Approximately  200  feel  upstream  of  oonfluenoa 
with  South  Paotic  Ocean _ __ 

Approximately  1.800  feet  upstream  of  conflu- 
ence With  South  Pacjfic  Ocaan..._ 

Approximalety  4.300  teet  upstream  of  conflu- 
ence With  South  Pacific  Ocean _ 

Vafiito  Stream 

At  confluer>ce  with  South  Pacific  Ocean  at  Pa^D 
Pago  Harbor „ 

Approximalaty  1.800  feat  upaVeam  of  eonflu- 
anca wrth  South  Pacific  Ocaan  ai  Paso  Pago 
Harbor _ 

At  confluancs  with  Pago  Stream 

Just  downstream  of  confluence  with  RfluK 
Stream. _ _ _... 

Approximately  100  feat  upstraam  of  confluence 

with  Ukjmua  Stream...- 

Fagaakj  Stream: 

At  confluence  with  South  Pacific  Ocean _ 

Approximately  700  feet  upstream  of  eonfluanca 
with  South  Pacific  Ocean 

At  confluence  with  Unnamed  Stream  13 „ 

Approximately  600  teet  upstraam  of  eonfluanca 
with  Unnamed  Stream  13 

Approximetely   1.400  feel  upstraam  of  coriflu- 

ence  with  Unnamed  Stream  13 _ 

Unnamed  Stream  13: 

At  confluence  with  Fagaahj  Stream 

Approximately  330  feet  upstream  of  eonfluanca 

with  Fagaahi  Stream 

kMtoS»Mm(Mtian.- 

At  confluerwa  with  South  Padfic  Ocaan . 

Appronmately  500  feet  upstraam  of  oonfluarKs 
with  South  Pacific  Ocean „ 

Approximetely   1.150  feet  upstream  of  oonflu- 

enca  with  South  Pacific  Ocean  ...„ 

Auvm  Stream: 

At  eonfluarxM  with  South  Pacifx:  Ocean 

At  Hlghiiiiay  Btidga  appro  nwMal>  50  laal  MP- 
(traam  of  cwOuanca  wili*  Soolii  PacMc 
Ocaan 

Approximately  1.500  feet  upstream  of  eonSu- 


ence  «Hth  Unnamed  Stream  10.. 
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P»»oposeo  Base  (100-yca»^  flood 
EtcvA-nofiS— ConHnued 


Source  of  flaadktg  and  kxaHon 
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At  confluence  mrith  Auvai  Stream 

Appronnwlafy  300  feet  upsaaam  of  oonfluanca 

with  Auvai  Stream _ 

Apprwdmataly  500  feet  upabaam  of  eonfluanca 

with  Auvai  Stream 

Stapapa  Stream: 

At  confluence  with  South  Pacific  Ocaan 

Appronmately  300  feet  upstream  of  eonfluanca 

with  Fagaitua  Bay _„ _ 
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Proposed  Base  (100-year)  Flooo 
Elevations— Continued 


Sau>c«  o(  flooding  and  tocabon 


Appronmatety  1,450  taat  upstream  of  conflu- 
ence MHth  Pala  Lagoon,  appronmateiy  100 
feet  dowtnstream  of  rogtmay  cufve«1„ 

Appronmatefy  2.040  feet  upstraam  of  conflu- 
ence with  Pala  Lagoon 
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Vaitett  Smam  ( Tafunafou): 
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stream of  confluence  with  Vaitele  Stream 

Approodinateiy  550  leet  downstreem  of  road, 
croaaing  Leaveave  Stream,  located  appron- 
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At  confluance  with  Vailale  Stream  _ _ 

Just  downstream  of  road  iMeraactlon,  apprcn- 
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At  confluence  wflh  Taumafa  Stream 
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ence with  Taumata  Stream _ __ 
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ence with  Pala  Lagoon 

Approxmately  2.000  feet  upstream  of  conflu- 
ance with  Pala  Lagoon 

AppmdiMtely  2.400  leet  upstream  of  conflu- 
ence with  Pala  Lagoon 
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At  confluence  with  Pago  Pago  mtematlonal  Air- 
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At  confluence  with  Dramageway  2A 

Approximately  3.600  leet  upstream  from  conflu- 
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Oanaf^may  24.' 

At  confluence  with  Pago  Pago  international  Alr- 
.  -     port  Laggon. 

AppnxUnalely  600  leet  upstream  of  Pago  Pago 
Memational  Airport  Lagoon  .j. 

Approximately  3.200  leet  upstream  of  Pago 
Pago  International  Airport  Lagoon _.. 

At  confluance  with  Oramageway  2 

GaMSMam' 

At  confluence  with  South  Pacific  Ocean . 

Approximately  800  feet  upstream  of  confluence 

with  South  Paafic  Ocean 
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Proposed  Base  (l  GO- year)  Flood 
Elevations— Continued 


Source  of  floodkigand  location 


Approximately  480  feet  upstream  of  oonfkianca 

with  Gaoa  Stream _.. 

Faalafe  Staam 

At  confluence  with  South  Pacific  Ocean 

Approxtmately  450  leet  upstream  ol  confluence 

with  South  Pacific  Oceen 

Approilmalaly  1,100  leet  upakaam  of  conflu- 
ence with  Vatia  Bay 

Tafu  Stream  Left  Tribuiaty: 

At  confluence  with  South  PacMic  Ocean 

AppnnlniaMy  450  leet  upstraam  of  confluence 

with  VaUa  Bay _ _„ 

AppfcidmaMly  950  leet  upstream  ol  confluence 

with  Valia  Bay 

MulhaiSmam: 

At  confluence  with  South  Padflc  Ocean 

Approximately  350  leet  downstrsam  of  conflu- 
ence with  Tafu  Stream  Right  Tributary 

Approximately  680  fast  upstream  of  confluence 

with  Tafu  Stream  Right  Tributary 

Tatu  Stream  Right  Tnbutary: 

At  confluence  with  Mulivai  Stream 

ApproidmaWy  400  iaal  upstream  of  confluence 

With  Mulivai  Stream 

At  confluence  with  Tafu  Stream. 

Laaai  Stream: 

At  confluefK»  with  South  Pacific  Ocean _. 

Approximately  180  leet  upstream  of  confluence 

with  South  Pacific  Oceen 

SMiii(5»aBm.' 

At  confluence  with  South  Pacific  Ocean 

Approximately  140  leet  upstream  of  confluence 

with  Laidamauta  Streem _ 

Le»  Branch  Lato/amatita  Stream- 

At  confluence  with  Suala  Stream 

Approximately  710  leal  ufMlraam  of  confluence 

with  Suaia  Stream 

Vaitele  Stream  (Lautmuai): 

At  confluence  with  South  Pacific  Ocean 

Approxknalely  600  toot  lyatream  of  confluanca 

with  South  Padflc  Ocean 

Approximately  370  leet  upstream  of  confluence 

with  South  Pacific  Ocean _ 

Approidmalaly  80  feet  upstream  of  confluance 

with  Laaea  Sfream _ _ 

Approxlmataly  840  leal  upstream  of  confluaiKa 

with  Laaea  Stream _ _ 

South  Padtc  Ocmn: 
On   east  and  of   island,   at  confluence  wUh 

MuHvailele  Stream _ 

On  north  end  ol  iaiand  at  Massacre  Bay 

On  southwestern  end  of  island,  at  confluance 

with  Fualua  Stream _ _ „ 

In  Pago  Pago  Hartior,  at  confluanca  of  Pago 

Pago  Hartior  and  Pago  Stream 

Mape  are  avallabis  lor  ravlaw  at  the  Public 
Worlts  Department  American  Samoa  Govenv 
■nenf,  Pago  Pago.  American  Samoa. 

Send  comments  to  The  Honorable  AP.  Lutall. 
Governor,  Government  of  American  Samoa. 
American  Samoa  96799. 


CONNECTICUT 


QoahaM  (towfil,  UtdiflaW  Cauniy 

Uanltapabg  River 

At  the  downstream  corporate  bntta 

At  Weal  Side  Pond  Dam 

HMf  sue  Pond  Brook: 

At  West  Side  Pond  Dem 

At  the  downstream  aide  ol  Kageman  Shaan 
Road.. - 

HaH  meadow  Brook: 
ApproxImalQly  2.2  miles  upstream  of  Via  Hal 

Meadow  Brook  Reservoir  Dem 

At  the  upetream  corporate  linuls 


al  Iha  Office  of 

the  Town  Oeik.  North  Street.  Goshen.  Oofi- 

necticuL 

Send  comments  to  The  Honorable  Richarrl  Koby- 
linalu,  Fnl  Selectmen  of  the  Town  of  Goahen. 
Litchfield  County,  North  S»«e«,  Goehen,  Con- 
necticut 06766. 


«Depttl 

mieal 

above 

ground 
^Elava- 
lionin 

(NGVD) 


•11 
•1 
•5 

•15 
•3 

•s 

•10 

•3 

•10 

•25 

•12 

•12 
•15 

•4 

•11 
•4 

•16 
•• 
•10 
•3 
•10 
•20 
•30 
•42 

•2 
•3 

•6 

•11 


•1.075 
•1^83 

•1.283 

•1,380 


•900 

•974 


Proposed  Base  (1  00-year)  Flood 
Elevations— Continued 


«DepVi 

in  leet 

above 

Source  of  flooding  and  locallon 

ground. 
^Eieva- 

lionln 

feel 

(NGVD) 

OEONOM 

Indian  Creek: 

Jum  upetream  of  mouth _ 

•164 

Juatdownalwam  of  State  Route  156.        

•203 

Savantaan  IMa  Otmr 

About  2.6  miles  downstream  of  US.  Route  221 . . 

•179 

About  2.9  miles  upstrewn  of  U.a  Route  441 

•203 

Tmenty  una  Creek: 

At  mouth „ 

•189 

'  About  3.2  miles  upstraam  of  mouth 

•201 

Napa  awaflama  «er  tnapaclloii  at  Iha  County 

Courthouse,  Douglas.  Georgia. 

Send  comments  to  The  Honor^He  Frank  Jaeli- 

County,  County  Cowthouae.  Douglaa.  Georgia 

31533. 

IOWA 

Cedarf»/er 

About  1,400  feet  upstreem  of  Bamck  Road. _    _ 

•888 

•951 

Ouartar  5(clian  RUr: 

About  2.3  milea  downstreem  of  Fayette  Street 

•928 

About  0.4  inllea  upstream  of  Denver  Dam  _     ._„ 

•946 

Lotle  Wapapnicon  ftirer 

About  11  miles  downstream  of  Division  Street. .. 

•1,048 

About  3C00  leet  downstream  of  Division  Street... 

•1.051 

W^at  For*  Cedar  Rmer 

Juat  upstream  of  tiKaaouil,  Kansas,  Texas  Ra«- 

road _ _- 

•883 

About  11  miles  upstream  of  Missouft,  Kansas. 

Texas  RaHroad — - 

'884 

Wapafjincon  River 

At  southern  county  boundary 

•964 

Just  upslresm  of  US.  Highway  63 

•1,027 

Dam     

•1,001 

•1.029 

Mapa  avallsble  for  Inepectlow  at  the  County 

Courthouse.  415  East  Bremer  Avenue,  Waverty. 

loiwa. 

Send  comments  to  The  Honorable  Stave  Reuler, 

County.   415  East   Bremer   Avenue.  Waverty, 

Iowa  50677. 

Fradarka  (city),  Braniar  Coinly 

lA'apx^iinioon  River  Within  community              ._ 

•1.021 

Mapa  avalWsIa  tof  Inapactlon  at  flia  Oty  Hall. 

Fredencka.  Iowa. 

Send    comment*    lo    The    Honorable    Stanley 

-Hal.  Frarinridia.  Iowa  50631 

JanaavWa  (dty),  Bremer  and  aiacfchaili 

CoimMaa 

CMarAvar 

About  1.200  leel  downstreem  of  Seventh  Sirsel.. 

•883 

About  1.600  leet  upstream  ol  Barridi  Road 

•888 

Mapa  iiralilili  for  mapedlon  at  Vie  City  Hal. 

227  Main  SMat.  Janesville,  Iowa. 

MacKay.  Mayor.  CXy  of  Janasvifle,  Oty  Han. 

227  Mam  Street.  Janasvifle.  Iowa  60647. 

lowsiana 

UcCain  Creek 

ApproBilmalely  550  leel  downaVaam  of  dtMWV 

•170 

Al  SiMa  Onila  171 

•225 

LoganBaycu 

Af  ih^  cio"%we*  <r<iV>  CftM  Lafie - 

•176 

Al  Pma  HI  Roart 

•259 
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Proposed  Base  (1  00- year)  Flood 
Elevations— Continued 


Bourca  ol  flooding  and  location 


Choctaw  Bayou- 

At  the  oonfluencs  wWi  Logan  Bayou 

Al  MHIwood  Lane _ 

Page  Baycu: 

At  the  confluence  with  Cross  Lake — ._ 

At  Jefferson  Paiga  Road „ 

Page  Bayou  Titiutmy  A 

At  the  confluence  with  Page  Bayou 

Approximately  1.800  leet  upstream  of  conflu- 


Bucharian  Bayou 

At  the  confluence  with  Boggy  Bayou 

At  State  Route  525 „ 

Buchanan  Bayou  TiUxjIary  A: 

At  Vie  confluence  with  Buchanm  Baytw. 

At  State  Routo  S25 

Bnah  Bayou 

At  the  oonfluenca  wiVi  Boggy  Bayou 

Approximalaly  06  miles  u(>stream  of 

corporale  irrats _ 

BoggyBayou: 

Al  me  oonfluence  wflh  Cypress  Creek 

Approximately  4S  milas  upstream  ol  Piovidefca 

Road _ 

Gilmer  B^ou: 

At  the  confluence  with  Boggy  Bayou 

At  Bunoombe  Road- 


Southwood  High  Lalar^ 
At  me  confluence  wflh  Gilmer  Bayou- 


Approximately  1.3  rntes  upstream  of  confluence. 
Industna/ Par*  Latin/: 

At  me  oonfluence  wim  Gilmer  Bayou 

Approximatafy    200    feet    upstream    of    State 

Route  526  (Irxkielnal  Loop  Expressway) „.. 

Uncom  klamorial  Part  L0arat 

At  me  aonfluenc*wlflt  taduatM  Part  Lateral 

Approximately  08  mUe  upstream  ol  State  Route 

526  (Floumoy  Lucas  Road) 

BoggyBayou  Tributary  A 

Al  the  confluence  wim  Boggy  Bayou _____ 

At  Bicknall  Ranch  Road 

BoggyBayou  Tribulmy B: 

At  ma  oonfluence  «Mi  Boggy  Bayou 

Approximately  1.1  miaa  upsVaam  of  Buncombe 

Road - _ 

Bayou  Pierre; 

At  State  Route  175 

At  Unioa  Pacific  Railroad 

Sand  Oaach  Bayou 

At  confluetKe  wim  Bayou  Piena,. 


Approximately  16  mHas  upstream  of  IndusVW 

Loop  Expressway „.. 

Galaiiy  Lmaral: 

Al  Via  itowristiaam  corporate  LVnits _ 

Apprt>idaHrtely  110  leel  upstnwn  tif 


aDepm 
m  leet 
above 
ground. 
'Eleva- 
tion in 
fool 
(NQVD) 


Bickham  Bmrau: 

Approximately  0.6  mUe  downstream  of 
stream  corporala  Niwils  .,, — .— 

At  Pines  Road.. 
OURiver 


At  dovrmtream  corporate  HmMs .. 


Approximately  0.7  mia  upetream  of  Eaat  70lh 

Street 

Wallace  Lake.  Entire  shmelliie  within  commui%  .„. 

Caddo  Lake  Entire  shoreline  witlm  eommunllii 

Cross  Lake.  Entire  Shoralme  within  comnwsty 

■i^ps   wsnvDiv   vpr   mspvcovn   m   mv   uauup 

Pwnah  CourttxjuM.   501   Texa»  Sire»t   Room 

402,  ShrawapOfi  Louisiana 
Send  commonts  t»  Tha  IteneraWo  Frvot  Bicfc- 

Courthouse,    501    Texas  Street   Room  401, 
Shrevepoa  Loaiaiaaa  71101. 


9^  namor  itDimi, 
Eastern  Bay:        .  -,..  ^.  - 

At  Hud^y  Poail..„._,... . 

Al  Park*  Point _.. 

Aikir«MasrOa«b  At  State 

M  Doit  Point  ....^.......».» 


3 


•178 
•234 

•176 
'266 

•209 

•220 

•159 
•265 

•233 
•249 

•158 

•163 

•159 

•278 

•167 
•218 

•162 

•196 

•173 

•215 

•184 

•219 

•198 
•271 

•205 

*283 

•163 
•162 

•158 

•164 

•178 

•196 


■176 
•213 

•162 

•167 
•159 
•184 
•176 


•14 
•20 
•11 

•19 


Proposed  Base  (100- year)  Flood 
Elevations— Continued 


Source  of  flooding  and  location 


At  Great  Head. 
Otter  Cove: 

Al  oner  Creak 

At  Otter  Point 

Newport  Cove: 

At  Schooner  Head  Road  extended .. 

At  Thunder  Hole.. 
Wesum  Bay: 

Al  State  Routes  102  and  198.. 

At  NegR)  PoiM.. 


M9wirOa»srr/y«rDi«sr  AtlaraalPainl 

Mape  airallaliia  for  Inepactlon  at  Via  Ptannmg 
Dapertment  93  Cottage  Street.  Bar  Hertwr. 
Mame. 

Serxl  comments  to  The  Honorable  JM  GoMltv 
waite.  Chemnan  of  the  Bar  Hartior  Town  Oourv 
cH.  Hancock  County,  93  Cottage  Street  Bar 
Hartior.  Mane  04609 


Daxter  (town),  Panobacel  County 

East  Branch  Sebastcook  River 
Al  downetreem   corporate   imils   (At  Connr« 
Dextar  Towmine  Roed) 


At  confluance  wim  Waaaookaeo  Lalia. 


Lake  Wasaookeag  Entire  shorelina  wlttiin  oofnmu- 

Putfers  Pond:  Entira  shoreline  within  communHy 

Mapa  avaHabIa  for  Inapection  at  the  Town  Ad- 
ministrator's Office.  Dexter.  Maine. 

Send  comments  to  The  Honorable  Stephen  WhI- 
tasel.  Manager  of  the  Town  of  Dexter.  Penob- 
acot  County.  Town  Administration  Office.  P.O. 
Box  313.  Dexter,  Mame  04990. 


Leads  (town),  An^njaeoggin  Couoly 

Androscoggin  River 

At  downstream  corporate  ivnits _— _ 

At  upstraam  corpoiata  imms 

AHen  Stream: 

Al  confluence  wim  Androscoggin  RIvar 

At  Church  HiM  Road 

Dead  River 

Approxmately   1.4  miles  downstream  at 
Routs  106 


State 


At  confluence  wim  Androscoggin  River 

aiapa  avanane  ror  mapacnon  ai  ine  rown  nas, 
Leeds.  Meme. 

Sef¥l  comments  to  The  Honorable  Eirol  AddRon. 
First  Selectman  ol  me  Town  of  Leeds,  Andros- 
coggin County,  P.O.  Boh  1750.  Green,  Maine 
04236 

Mount  Daaart  (town),  Hancock  County 

Atlantic  Ocean: 
Entira  Shorekna  ol  Gooee  Mersh  Pond 


«Depm 
in  leel 
above 
ground. 
'Eleva- 
tion in 
leet 
(NGVD) 


•33 

•12 
•44 

•12 


•11 
•14 
•14 


•283 
•436 


•436 

•348 


•266 

•291 


•271 
•283 


•286 
•290 


Shorelirw  of  Blue  Hit  Bay  at  Eastern  Poml  — .... 

Shoreline  of  Blue  HHI  Bay  SI  Western  Poinl 

Shoreiins  of  Somes  Sound  at  Bar  Island 

Shoreline  of  Eastern  Way  at  Rhodes  CStt 

Mapa  avaflable  for  kiapeetlon  al  me  Assessor's 

Office.  Town  Offices,  Itortheaal  Hartwc.  Mama 

Send  comments  to  The  HorxvalM  Durlfn  Lunt 
Ctvairman  of  the  Town  of  Moum  Oeeert  Boant 
of  Selectmen,  Hancock  County,  Towa  Officaa, 
Northeaat  Hwbor.  Mama  04662. 


Tryniont  (town),  Hmcock  Cootity 
Atlantk:  Ocean-Bkie  H0I  Bay: 

At  Crockett  Poati  Road  (axtanleiSi ^^.-. 

Bar  Islaad  '  .. ,. ™ 

At  Nutter  Poml.. 

At  Lopaus  Pomt ____, 

At  Bass  Hartxx  Head , _. 


al  Via  Town 
Office,  Muncval  BuMna  Bernard.  Maine. 


•11 
•18 
•19 
•11 
•36 


•11 
•14 
•15 
•18 
•26 


PROPOSED  Base  (100-year)  Flooo 
Elevations— Continued 


Source  ol  floockng  and  location 


Send  Comments  to  The  HonorabM  Hanwy  Kelly, 
Chairman  o<  ttie  Town  of  Tremont  Board  of 
Selectmen.  Harxnck  County.  PO  Box  65,  Ber- 
nard. Mame  04612. 


TreiMoa  (town),  Hancock  County 

Union  Rrvar  Bay: 
At  Loids  Bfook __.._ _.-__.___.._ 


At  Haynea  point-»_,.«..-»......__ 

Western  Bar 

At  Haynas  Ptxm. 

At  Oak  Poim 

Mt.  Daaart  Mantjaac 
Soum  of  Ttiompaan  Wanl..__ 
At  Jiap  Rock 

Jordan  River 
Confluence  mth  Fosters  Brook. 


Confluence  wrth  Cnppons  Brook „.._ _ 

— TTpr  WMBDW  Tor  mpvcnon  tr  am  Monicipw 
BuiMinft  RF  D  1.  Ellsworm,  Msme.  belwsn  4- 
6  p.m.  on  Monday.  Wednesday,  and  Thursday 

Send  Coiamenu  to  The  tkjneiabia  James  Camer- 
on, Chairman  of  me  Town  cf  Traiaua  Botad  of 
Selectmen.  Hancock  County.  Munopal  BirMing, 
R.F.D.  1.  Ellsworth.  Mwne  04i0& 


Clay  County  (inincofporaled 

Chuqualonchee  Creek  Titulary: 

About  0  42  mile  downstream  ol  State  liyiway 
50 

About  20  milae  «pa»eam  ol  U.S.  Highway  46 

Alter  rvts —.-..- - -..._...._ _ 

rownOas* 

About  1  12  mles  upstream  ol  confluence  ol 
Town  Creek  Tntiutary  No  2 _ _- 

About  2.350  leel  upsireem  el  Miatrial  fmk 

Accaas  Road 

Town  Oaa*  Titulary  Ma  t: 

Just  upstream  ol  Dunlap  Road 

About  078  mile  upavaam  of  (XrMp  Road — 

Town  Creek  Tributary  Ate  2- 

About  0^66  mile  above  moum 

Mwul  750  leef  downstreem  of  Colony  Dikra 

Tombigbea  Hnmr. 

At  aoumem  county  boundary 

At  northern  county  boundary 

Tibbee  Creek 

At  confluence  wim  Tombigbea  Riuar      ,,  , , 

AI  confluence  of  Calaipe  Creek 

Maps  avallaMe  for  kwtiscltun  al  Via  Chamam 

Clerk's  Office,  County  Courthouse.  West  Point 


•  Depm 
in  feel 
stiove 
ground 
^Eleva- 


(NGVD) 


•13 
•17 


•15 
•20 


•14 
•16 


•12 

•13 


Send  comments  to  The  Honorable  J  W  Staflord. 
President,  Board  of  Superviaota.  Clay  County. 
P.O.  Bo  525.  West  Point  Miialllippi  39773. 


NEVAfM 


(c«y>.i 

Humbokfl  River 
Al  the  westam  corporate  Hmflt. 

At  US  Route  96 

Approximately    500 
Street 


Approximately  ISO  leet  downstiaam  ol  FUkoad 

At  Wis  nortfiem  corpoiate  Imit -....— -. 

Mapa  era  avalMMa  tor  Inapactlon  M  Via  CRy/ 

County  Complex,  Wkmemucca.  Nevada  89446. 
Send  commentt  to  the  Honwabla  Paul  J.  Vaeco, 

Mayor.  Gty  of  WmnenMOca.  Oty/County  Coat- 

plex.  WmnemuccsL  Nevada  69446. 


DaAanca  Coiaity  (unlneorporvlad 

Maumee  River 
About  ai  fiHaa  dawnaiiaata  of 
Dam._ — 


'196 
•264 

•188 
•247 

•229 

•247 

•187 
•231 

•176 
•196 

•176 
•181 


•4.26B 

•4,273 

•4i74 

•4^78 
•4i79 


•967 


imp 
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Proposed  Base  (ioo-year)  Flood 
Elevations— Continued 


Souroo  0^  floodbig  end  locrfoo 


About  800  tMl  up>lmm  of  conflMnea  of 

Oonton  Creak 

AugltinHivar 

About  1400  teal  dommstrMm  o>  oonfluano*  o( 
Beetree  Creed 

At  tfw  county  boundary 

About  1.3  miaa  doionatiaaro  o(  County  Roula  1.. 

About  2.500  laat  i4»4raam  o«  County  Roula  1... . 
Pf9stofy  Run' 

About  1.050  feat  downstream  of  Oofyxiey  Road. 

About  2.800  feet  upstream  of  Eunca  Road „. 

Mapa  an  a»alal)la  tor  tnapadlon  it  trie  County 

Courttwuaa.  500  Second  Street.  Defiance.  Otiio. 
Send  commenta  to  Itw  Honorabta  Darrell  Jonaa. 

PrasKMnt,  Board  of  CommoMonart,  Dafianoa 

County,   500  Second   Street.   Defianca.   Ot«o 

43512. 


KNNSVLVANU 


AdHiw  (townaMp)i  Cwnbrta  County 
South  Fa*  um  Ckm»imugh  mntr 

At  dowiMUaam  cotporala  Inyis » ...»..» 

At  upatiaafli  corporata  Imita. ~ 

Sandjf  Run 
At  confiuenca  witf)  Soutti  Forii   Littia  Cone- 

mauflh  River _ 

AponnimatefV  1.110  leal  upMraani  of  Paloilina 

Road _ 

Unnamed  Ttbuimy: 
At  confiuenca  witti  SouOi  Forti  Littia  Cona- 

maugh  Htver „_ 

Approidmalely  1,370  laal  upatraam  of  Stale 

Routy  869  (LR.  11010) 

OnoRun: 
At  confluence  wWi  South  Fork  little  Cone- 

maugh  Rtvar _.._ 

Afvroxiniately  1.020  feet  upstream  of  State 

Routes  160  and  e«0  (LR.  11014  Spur  E) 

Lm*  Pwmt  Crete 
Approamataty  1.000  laat  downstream  of  OW 

Bedlord  Pika„...- 

Approximately  2,060   laat  upstratwn  of  Vila 
Road _ 

Mapa  are  avaHaMa  tef  biapactloo  at  the  Tw*fv 
amp  BuUing.  301  Lake  Street.  Sldman.  Perav 
sytvama. 

frjnd  commenta  to  the  Honorable  Charles  E 
Weyandt  Jr.  Chaimian  of  the  Townstvp  of 
Adama  Board  of  Supervisors.  Cambna  County. 
P.O.  Box  25.  Ounto.  Pennsytvania  15930. 


Beech  Creak  (borough),  CIntan  County 

B«ect>  Creek. 

Approximatefy  155  feet  downstream  of  Slats 
Route  150...- 

Approxmataty  150  leet  upstream  of  the  up- 
steam  corporate  imils 


at  «ia  Bor- 
ough BuMng.  Beech  Creek.  Pannaytvwila. 
Send  comments  to  the  HonoraUa  Matvln  Coakley. 
Mayor  of  the  Borough  of  Beech  Ciaak,  CMon 
County.  P.O.  Box  21 B.  Beech  Creek.  Pennsylva- 
nia 16822. 


Conamaugh  (township),  Cambria  County 

L'ttle  Conemeugn  River 
Approximately  1.100  leet  downslrawn  of  CSX 

Transportation 


Approxxnately    ^.^    tram   upattaam   of   CSX 


.7  mta  upiiraaw  of  LR  11106 

Otpboea/Ruit 
Approximatefy  .4  mile  downstream  of  LR  11106.. 
Approximately   110  feel  upstream  of  tie  up- 
stream corporate  Imits 

Vipa  svsiabis  for  Inspection  al  tie  Townahip 
BuikSng.  104  Janie  S»eet.  Johnstown,  Pannsyt- 


aOapfh 
in  leal 


ground. 
*Ele«» 
don  in 
laal 
(NGVO) 


•695 


•689 
•702 


•891 


•700 
•712 


•1.500 
•1.882 


•1.542 
•1.634 

•1,582 
•1,594 

•1.840 
•1,658 

•2,034 
•2,068 


•605 
•609 


•1.188 

•1,245 
•1,386 

•1.756 

•1,823 


Proposed  Base  (1  00- year)  Flood 
Elevations— Contintjed 


Souroa  of  NoorSng  and  locakon 


Send  comments  to  The  Honorable  Rudy  Galayda, 
>.,  Ctiairman  of  the  Towran^  of  Conemaugh 
Board  of  Supervieors,  Cambna  County.  Itouta  2, 
Boa  183.  Johnalown.  Pannaylvania  15904. 


Croyta  (townahfp).  Cambria  County 

Little  Conemeug/i  River 
Dowpstreem  comorate  tmila 
Approximatefy  2tx)  leet  upafraam  of  Via  dowwv 

stream  corporate  Imta  of  Summertvll 

South  Fotti  ume  Conemeugh  River 

Oownskaam  corporate  limita _.... 

Approximataly   1.200   leet  upstream  of  State 

Routes  160  and  869 _.... 

Approximately  400  feet  downstream  of  Stale 

Route  869 „ 

Upatream  corporate  limita 

Leurel  Run- 
Confluence  with  South  Fork  Little  Coner^iaugh 

River „ 

Approximately   570   laal   upstream   of   Stale 

Roula  160 _ 

Mapa  avaltatala  lof  Inapaclitui  at  the  Township 
BuildKig.  Route  53.  Croyle,  Pennsylvana. 

Servj  comments  to  The  Honoratjie  VirKenI  Beyer. 
Oaewan  of  ttie  Townahip  of  Croyle  Board  of 
Supatvlaora,  Cambna  County.  R.D.  1.  Box  219. 
Sidman.  Pennsylvania  15956. 


Oaia  (Borough),  Cambria  County 

Solomon  Run- 

At  downstream  corporate  feniia 

At  upstream  corporate  hiMa. _ 


Mapa  avsHabls  for  kiapacBon  at  the  Borough 

Office  Buadmg.  810  Bedford  Street.  Johnstowa 
Perwwylvania. 

Sent  comments  to  The  Honorable  Cedl  K.  La- 
berknight.  Praaidem  to  (he  Borough  of  Oele 
Council.  Cambna  County.  810  Bedford  Street 
Johnstown.  PennsylvMia  15902. 

Eaat  Huntingdon  (loamaMp),  Waatmoraland 
County 

jlsoab*  Osafc- 
Approximately  400  feet  downstream  of  Stale 
Route  819 


Approximately  430  (eat  upstream  of  OverhoN 
Drt»e..._ _ _ _ _ 


Buikftig,  Alverton.  Pennsytvana. 
Send  comments  to  The  Horxxable  Joel  Suter. 
Chairman  of  ttie  Townsfno  of  Eaal  Huntirtgdon 
Boanl  of  Supervisors,  Westmoreland  County. 
Box  9.  Aivarton,  Pennsytvwua  15612. 

Eaat  Whaalflald  (townahtp),  Indiana  County 
Conarnou^  River 
Approximately  2.0  mles  dow.istream  of  Penelec 

Dam 

Approximatefy   3.5   miae   upatream   of   Stale 

Roulaa  711  and  56 _. _.... 

Mapa  airaMaWa  lof  Inapactlon  at  ttia  East 
WheatfieM  Township  Building.  Route  56. 
Armagh.  r>ennsylvania. 

Send  comments  to  The  Honorable  James  Donel- 
aon.  Chavmen  of  the  Townshv  of  East  Wheat- 
fWd  Boerd  of  Superviaor*.  Indiana  County.  P  0. 
Box  76,  Amlag^  Pennsylvana  15920. 


FakfleW  (townaMp),  Crawford  County 
French  Creek: 
Appnaknataly  0.3  mNe  downatraam  of  duwn- 


At  upaMam  corporate  bnMs. 

lap*  iiiilabii  for  btapacMoii  at  tie  FaiifWd 
ToOTiahIp  BuUkig,  Cochranton.  Pennsylvania. 


•  Depth 
in  laat 
abova 
ground. 
*Eia«a- 


(NGVD) 


•1,491 

•1,535 

•1,500 

•1,662 

•1,757 
•1.862 

•1.804 
•1,669 


•1i05 
•1,234 


•1,022 
•1,037 


•1,064 
•1.137 


•1.068 
•1067 


Proposed  Base  (100-year)  Flood 
Elevations— Continiied 


Source  of  lloodkig  and  location 


Send  comments  to  The  Honorslile 
McMaster,  Ctuirman  of  ttie  Totwisnto  of  Fair- 
IWd  Board  of  Supernaors.  Crawford  County. 
tW.  3.  (Vxftantan.  Pennayfvania  16314. 


QraanfMd  (toamaMp),  Erie  County 

We$t  Brwnch  French  Creek 

At  moat  doamaliaam  corporate  BmMa  , .    .    ..— .. 

At  Stale  Line  Road _ 

Toemley  Run: 

At  downstream  corporate  Imlts —..».... 

Approximately  12S  laat  upakaam  of  State 
Route  430 

anpa  airaaapia  fof  aiapoGvon  at  ma  lowrnivp 
BuiMmg,  QreenMd.  Penneyfvania. 

Send  commenta  to  The  Honorable  Eifcsart  Chy- 
maki.  Oaimian  of  Iha  Townah^  of  GraanlaM 
Board  of  Supenisors.  Erie  County.  8919  WM- 
man  Road.  Nortti  East.  Pennsykrania   16428. 

Haylleld  (townefilp),  Crawford  County 

French  Creek 

Downakeam  corporate  Iknita 

Upstteam  corporate  knits....- - 


at  the  HayfieM 
Township  Bwkkng.  MeadvUle.  Pennsylvarva. 
Send  comments  to  The  Honorable  Jack  IMahoney^ 
Chairman  of  ttie  TownaNp  of  HayfieW  Board  of 
Supanrisora.  Crawford  County.  R.D.  8.  Bon  228, 
lileadville.  Pennsyfvwia  16335. 


King  (townahip),  Bedford  County 
Beta  Creek 
AfipnMimeliBtf  875  leet  donwistrsam  of  T-670— . 
Approximatdly  200  feat  upatraam  of  upakaam 

corporate  limits 

Mapa  atraloMa  for  Inapacllofi  at  the  home  of 
QOUm  Wrier.  Box  174.  R.D.  1.  Oatarburg.  Penn- 


Send  comments  to  The  Honorable  QeraM  Mowry, 
Oiairman  of  ttw  Toamahip  of  King  Board  of 
Suparvieors.  Bedford  County,  R.D.,  Osterburg, 
Pennsylvarta  16667. 


Lorain  (borough),  Cambria  County 

Sams  Run- 
let downstream  corporate  limits - 

Approximalely  0.4  mHa  t«afream  of  Highland 

Mapa  avalaMa  for  Inapactlon  at  ttie  Borough 
Office  BuiMing.  502  VMey  Street.  Johnstown, 

Pennsylvania. 
Send  comments  to  The  Honorable  Harold  Batko- 
bie.  Mayor  of  tie  Borough  of  Loram,  CamMa 
County.    338    Oakland    Avenue.    Johnalown. 
Pennsylvania  15902. 


Honi  Alto  (borough),  FranUbi  County 

Weel  Branch  Antielam  Creek: 
Approximately  280  leet  downstream  of  down- 

sbaam  ovporate  knmts - -.»»»..-.-. 

AppnadnwWy   150  leet  downstream  of  LR 

28089 


I  at  the  Mont  Ano 
Borough  BuMbtg.  M«n  Sfreet  Mont  Alto.  Penn- 


Sand  comments  to  The  Honorable  H  Dean  Var- 
(ter,  President  of  Vte  Mom  Aho  Borough  Couiv 
Ci,  FrwUin  Ckxjnty,  P.O.  Box  427,  Mont  ANo, 
Panrisykiania  17237. 

Naar  Bethlefieni  (borough),  Clarion  County 
RedbankOeek 
At  ikMfiMlieaiii  corporate  ImMa 
Alupaliean 


«DWBI 
miaai 
ibova 
grounil 


(NGVD) 


•1J17 
•134 

•1,317 

•1,418 


•1.087 
•1.133 


•1.135 
•1,244 


•1,278 
•1,407 


•818 
•945 


•1,088 
*1M8 

•1.067 
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Proposed  Base  (100- year)  Flood 
Elevations— Contimjed 


Source  of  noodng  and  tocatton 


At  upstream  corporate  Imita. .« -...»..»«.- 

Mapa  airaBabla  for  inspection  at  the  Borough 
BuMdkig,  New  Battilefiem.  Pervisytvania. 

Send  commenta  to  The  Honorable  Dan  E 
Shaffer.  Prasidani  ol  ttie  New  Bethlehem  Coun- 
cil. Ctanon  County.  210  Lafayette  Street  I4ew 
Bettilehem.  Penn^lvania  16242. 


on  Creek  (townaMp),  Crawfard  County 

Oil  Creek: 

Dowrtstream  corporate  imils 

Approximately  1.056  feot  upatream  of 
corporate  Wista 


Mapa  avanaMe  for  hMfiectlon  at  ttie  Townahip 
Building.  Titusv4)e.  Pervisytvania. 

Send  comments  to  The  Honorabta.  DHton  T.  Wes- 
coat  Chairman  of  ttie  Township  of  OH  Creek 
Boerd  of  Supervisors,  Crawford  County.  Gaawell 
Road.  R.D.  2  Titusville,  Pennayfvania   16354. 


HiUpaburg  (borough),  CaiMra  County 

A^oahaitnon  Creek 

Intersection  of  Sbrth  and  Aktar  Straal 

Al  dowristream  eotporate  imila 

Upstream  corporate  Hmits  — 

CoU  Stream: 

Intersection  of  Cherry  Street  and  13tti  Street 

Upstream  side  of  Pine  Street 

M  ttia  Borough 
Office  BuiMkig.  Phiipsburg.  PannaykTMia. 
Send  commenta  to  The  Hortorabia  Donald  Enck, 
Manager  of  ttie  Borough  of  PhNpaburg.  Centra 
County.  420  S.  Centre  Street  Phikpsburg.  Penn- 
sylvania 1686a 


«Oapth 

In  laat 

above 

ground. 

^Eleva- 

ttonm 

(NGVO) 


SHgo  (borough),  Clarion  County 

Lickmg  Creek 
Downstream  corporate  iiTMts. 


Littia  UddnQ  Creek 

Confluence  witti  Lcking  Creek  .„-_____— __. 

Upstream  corporate  limits — — 

Mapa  avattaMa  for  Inapactlon  at  the  Borough 

BuMing.  Sligo.  Pennsykrania. 
Send  comments  to  The   HonoratM  James  C 

Barger,  President  of  ttie  Skgo  Borough  Cound, 

Clarion  County.  P.O.  Bok  128,  Skgo,  Pennsylva- 

im  16225 


SnUthton  (borough),  W< 
YougNogheny  Ri\>ar 
At  Stale  Roula  961 . 


lastmoraland  County 


•1.080 


•1,201 
•1.245 


•1.422 
•1.425 
•1,429 

•1,423 
•1,433 
•1.440 


•1.083 
•1,141 

•1.117 
•1.171 


•785 


Proposed  Base  (IOO-year)  Flcmx) 
Elevations— Continued 


Source  of  flooding  and  tocation 


Approximatefy  275  feet  upakaam  of  upatraam 


at  the  Borough 

Buikkng.  Smittiton.  Penrwyfvania. 
Serid  comments  to  The  Honoratile  Frad  Foalar, 
Presdent  ot  ttie  Borough  of  Smittiton  Coundl, 
c/o  Borough  Secretary.  Weatmoreland  County, 
Box  537.  Smittnoa  Pennaykiania  15479. 


South  Huntingdon  (townahip),  Waatmoraland 
County 

Yougrvogher^  Rn/er 

Al  confluence  ol  Sewtekley  Creak — 

Approximately  1.7  mkes  above  i^wtream  oorpo- 
rsw  WTMS  ov  BOfouon  oi  ofTwnwn  ..„...„„ — 

At  confluence  witti  Youghnghany  Rivar _.. 

Approximately  950  leet  upstream  of 


•Oaplh 
kifaal 


QTOUnd. 

ttonki 

leet 

(NGVD) 


Mapa  wratabia  lor  Inapoctloii  M  the  Township 
BuMkig.  ao.  1,  Box  133,  West  Newton,  Penn- 


Send  comments  to  The  Honorabta  Thomas  Troup, 
ChaimiMi  of  Iha  TownsNp  of  Soutti  Huntingdon 
Board  of  Supaniiaors.  Weattnoraland  County, 
R.D.  1.  Box  133.  West  Newtoa  Pennsylvania 
15089 


Sugar  Qrova  (borough),  Warron  CowMy 

StOwafer  Creek 

At  downstream  corporate  limits —- . 

At  upstream  corporate  Imita 

TiiMtatyNo.  1  to  StKmlar  Qeak 

At 

At 
TriMtmy  No  ito  Smnatar  Creek 

At  confluence  wit^  Stillwater  Creek.. 

At  upatream  corporate  kmits... 


Tiirutary  No  3  to  SOthmmr  Creek 

At  confluence  witti  Skllwalar  Creek 

At  upatraam  oorporala  imist — .. 

Mapa  ayaflabia  for  Inapactlon  at  ttw  Borough 
Office.  Sugar  Grove,  Petwaykrania. 

Send  commentrs  to  The  Honordbta  Stuari  Andar- 
aon.  Mayor  of  ttie  Borough  of  Sugar  Grova, 
Warren  County,  316  Main  Street  Sugar  Grova, 
PannayNania  16350. 

VoungavMa  (borough),  Warron  County 
Brokenatraw  Creek: 
Approximately  .9  mile  duwiistieam  of  confli>- 
ence  with  Indian  Camp  Run  .„ 

At  upstream  corporate  hmlts. 

Indian  Camp  Run- 


At  confluence  with  Brokertstraw  Craak.. 


•788 


•769 
•790 
•789 
•933 


•1,383 

•1.425 

•1,380 
M.443 

•1.405 

•1,439 

•1.409 
•1.455 


•1.186 
•1,208 

•1.197 


Proposed  Base  (IOO-year)  Flood 
Elevations— Continued 


Source  of  flooding  andlocalion 


At  upatteam  corporate  imits. .„- 

Mattheee  Run 
At  conflueiKe  wMi  Brokenstrw  Craak. 
Approximataly  Ji  infla  upatraam  of 

Avenue 


Mapa  avallahta  for  kiapactlon  ai  ttie  Borou^ 

Office,  Youngsvike.  Perwisytvania. 

Send  oomments  to  The  Honoralita  Robert  P. 
WMwns,  Preakleni  of  ttw  Youngavike  Borough 
Coundt  Warren  County.  231  Second  Straat 
Youngsvilta,  Penrwyfvania  18371. 


Union  County  (unlneorperalad  Araaa) 

Butrun  Creek 

Juat  upatraam  of  Hanaard  Road 

Just  doiwtattaam  ol  Aikir  Gap  Road — _-. 

North  Fork  Butmn  Creek 

Juat  upatream  of  Aitor  Gap  Road 

About  0.8  mla  upatteam  of  Jotmaon  Road. 

FItrOsait 
About   2.350   leet   downstream   of   Keystown 
Road — — — — — 


•Depth 

miaat 


gromL 
*Ela«a- 

ttonki 

leet 

(NOVO) 


•1,245 
•1.196 
•1.225 


About  1.3  mlea  KMtraam  of  Kayatown  Road — 
iMa  tor  IwapacHan  at  ttw  County 
Exacuttve's  Office,  County  Courttwuse,  Mayrv 
ardvUta.  Tennessee. 
Send  comments  to  The  Honorable  (SeraM  SM»- 
morw.  County  Executive,  Uraon  County.  County 
Courthouaa,  P.O.  Box  278.  Maynardvilta,  Tan- 
37807 


New  Kant  Comty  (unlnooiporatad  arsoa) 

York  River  4  adjoining  aHuariaa:  Entira  shorakna 
within  convnunity _ 

Pmnunkey  Rrver  t  adjoining  aatuariee:  Entira 
afiorekrw  withm  comnnnty _ 

Chkkahommy  Rrver  A  adjointng  eHuahea:  Shore- 
few  from  County  Route  618  to  confluenoa  of 
Diaacund  Creek ...- - 


M^a  iiialalili  for  fciapectlon  at  ttw  Assistant 
County  Admkiistrator's  Office.  Mew  Kent  Court- 
house. New  Kent  Virginia. 

Send  comments  to  The  Honorabta  H.  Garralt 
Hwt  County  Administrator.  New  Kenl  CourNy, 
P.O.  Box  50.  New  Kent  Virginia  23124 


••20 
•1*15 


•1,014 
•1.040 


•8i> 
•8.0 

•8J 


The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Modified  Base  (100-year)  Fl(X>o  Elevations 


Depth  in  feel  at>ove 

ground  *  Elevation  in  feet 

stats 

Oty/town/county 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

Connecticut .... 

Middtotown,  City 
Middlesax  County. 

Coglnctiaufl  River 

Approximately   550   feet   upstream   of   State 
Route  66. 

•24 

•25 

Approximately    730   feet    upstream   of   State 

•7a 

•71 

Route  157. 

Sumner  BrooH 

At  conflueix»  with  Connecticut  River 

None 

•23 

■                ;  ■  ■-                     , 

Approximately  840  feet  upstream  of  Dem  ol 

None 

•181 

; 

MillbrooK  Road.. 

.    1  '^ 

f- 

LonghiH  Brook 

At  confluence  with  Sumoer  Brook. 

Approximately  350  feet  upstream  of  Wesleyan 
Road.. 

None 
None 

•189 
•189 

* 

Roundhill  Broofc. 

At  confluence  with  LonoNI  Brook. 

Nona 

•84 

4a004 
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Proposed  Modified  Base  (IOO-year)  Flood  Elevations— Continued 


State 


Qty/town/county 


Source  o(  flooding 


East  RoundM  Brook.- 


West  RoundhM  Brook ..._ 


West  Swamp  Brook„ 


East  Swamp  Brook.. 


Miner  Brook., 


East  Miner  Brook.. 


West  Miner  Brook.. 


Sawmill  Brook . 


Location 


At  confluences  of  West  RoundNN  Brook  and 

East  RoundNH  Brook. 

At  confluanoe  with  Roundhill  Brook. 

Approximately  880  feet  upstream  of  0am  at 

exit  of  pond. 

At  confkience  witti  Roundhill  Brook. 

Approximatefy  540  feet  upstream  of  Kelsey 

Street 

At  confluence  with  Swamp  Brook. 

Approximately  560  feel  upstream  of  Dam  at 

Unnamed  Pond. 
Just  upstream  of  Tiger  Lane  (formerly  Drive  to 

SchooO.. 
Approximately  1,370  feet  upstream  of  Cor)gdon 

Street. 

At  confkience  with  Mattabassett  Rivier. 

At  confhjences  of  West  Miner  Brook  and  East 

Mmer  Brook. 

At  confluence  with  Miner  Brook. _ „ 

Approximately    170   feet   upstream   of   Flyr*! 

Street 

At  confluence  with  Miner  Brook. „ 

Approximately  1,335  feet  upstream  of  Miner 

Road. 

At  confluence  with  Mattal)essett  River. 

Approximately    320    feet    upstream    of    BeO 

Street 


Depth  in  feet  above 

ground  *  Elevatkxi  in  feet 

(NGVD) 


ExtoUng 


Hone. 


hk)ne 

None 
None 

•25 


None 
None 

None 
none 


None 


ModHied 


Maps  available  for  inspectioo  at  the  Qty  HaO.  Planning  and  Zoning  Office,  Middletown,  ConnectKut 
Send  commerti  to  The  Honorable  Sebastian  Garafalo,  Mayor  of  the  Oty  of  Middletown,  Middlesex  County,  City  Han,  P.O.  Box  1300,  Middletown,  Connectteut 
06457. 


•124 

•124 
•246 

•124 
•198 

•23 

•64 

•24 

•48 

•24 

•182 

•182 
•206 

•182 
•203 

•25 
139 


klaho 


Lemni  county, 
unincorporated  areas. 


Salmon  River_ 


Lemfii  River 


Hayden  Creek. 


Approximately  500  feet  upstream  of  confhjence 
with  North  Fork  Salmon  River. 

Approximately  1,150  feet  upstream  of  corrfhi- 
ence  with  Fourth  of  July  Creek. 

Approximately  1,400  feet  upstream  of  conflu- 
ence with  Tower  Creek. 

Approximately  300  feet  upstream  of  confluence 
with  WaMaoe  Creek. 

Approximately  7,500  feet  downstream  of  cross- 
ing of  Interstate  Hi^iway  93. 

Approximatefy  2,900  feet  downstream  of  corv 
fhienoa  with  Kitiey  Creek. 

Just  downstream  of  crossing  of  State  Highway 
28. 

Approximately  200  feet  downstream  o<  cross- 
ing of  Barracks  Lane. 

ApproxinwMy  200  feet  upstream  of  confkjenoe 
with  Wimpey  Creek. 

Approximately  3,500  feel  upstream  of  crossing 
of  State  Highwray  28. 

At  confkjenoe  wHh  Lemhi  River 

At  croaaing  of  unnamed  road  bridge 

Approximately  13,400  feet  upstream  of  confki- 
ence twith  Lemhi  River. 

Approximatefy  3,100  feel  dowrotream  of  fish 
iMrtcftery. 

At  fish  hatchery 


•3.617 

•3.685 

•3,764 

•3,820 

•3346 

•3.968 

•4.160 

•4.240 

•4.364 

•4.400 

•5.141 
•6,158 
•5.350 

•5.370 

•5,406 


, ^  „  ^  '•**••'  *  *»  Lo^hi  County  Courthouse,  206  Courthouse  Drive,  Salmon,  Waho.  Send  comments  to  The  Honorable  Quinton  Snook.  Chaimian. 

Lemhi  County  Board  of  Supervisors,  County  Courthouse.  206  Courthouse  Drive,  Salmon,  Maho  83467. 


k>wa. 


cay  of  PlainfieM,  Bremer 
County. 


Cedar  River.. 


About  2.000  feet  downstream  of  Highway  188. 
Just  upstream  of  State  Highway  188- 


Nona 
None 


•933 

•834 


Maps  available  lor  inspectx>n  at  the  City  HaH  71 1  Main  Street  Plainfiekt  towa.  Send  comments  to  The  Honorable  Emmet  Kiehn.  Itayw.  CHy  of  PtainfieW.  City  HaN. 
711  Mam  Street  PtainfieW.  kMM  50666. 


Cty  of  Waverty,  Bremer 
County. 


Dry  Run  Creek. 


Unnamed  Craek. 
Cedar  River- 


At  mouth.  Just  downstream  of  12th  Street 
Itorthwest 


At  mouttt  AteU  1.800  feet  downstream  of 
Stale  Highway  3. 


About  2.2  milea  downstream  of  3rd  Street 

Southeast 
Just  downstream  of  Bremer  Ave  Dam 


•911 

•920 
•910 

•910 
•905 

•911 


•909 

•920 
*908 

•906 

•903 

•910 


Fetlf 
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Proposed  Modified  Base  (100- year)  Flood  Elevations— Continued 


state 

CIty/town/county 

Source  of  Doodktg 

Location 

Depth  in  feet  above 

ground  *  Elevation  m  leet 

(NGVD) 

EiMting 

Modmed 

Just  upstream  of  Bremer  Ave  Dam „.„„. 

•915 
•920 

•915 

About  1.6  miles  upstream  of  Horton  Road 

•919 

Maps  avaOabte  for  lnspectk>n  at  the  City  Hall,  1 10  First  Avenue,  SW,  Waverly,  k>wa.  Send  comments  to  The  Honorable  Evelyn  Rathe,  Mayor.  City  of  Waverty,  City 
Hall,  110  FVst  Avenue,  SW,  k>wa  50677. 


Massachusetts. 


West  Boylston,  town, 
Worcester  County. 


Waushacum  Brook . 


Tributary      to      Waustiacum 
Brook. 


Approximately  150  feet  upstream  of  confkjenoe 

with  Wachusett  Reservoir. 
Approximatety  100  feet  upstream  of  upstream 

corporate  limits. 
At  confluence  with  Waushacum  Brook 

Approximatley   .4  mile  upstream  of  Steriing 
Street 


Maps  available  for  inspectton  at  the  Town  Office,  120  Prescott  Street  West  Boylston,  Massachusetts. 

Send  comments  to  The  Honorable  Charies  Hudson,  Administrative  Assistant  for  the  Town  of  West  Boylston,  Worcester  County,  Town  Office,  120  Prescott  Street, 
West  Boylston,  Massachusetts  01583. 


•393 

•431 

•426 

.•455 


Mississippi 


City  of  West  Point  Qay 
County. 


Town  Creek. 


Town  Creek  Tributary  No.  1 . 


About  1800  feet  upstream  of  Illinois  Central 

Railroad. 
AIXMl  1.18  miles  upstream  of  Illinois  Central 

Railroad. 

Just  downstream  of  Dunlap  Road _ 

Atxxit  800  feet  upstream  of  Dunlap  Road 


•229 

None 

•229 

None 


229 

•246 

•229 
•232 


Maps  available  for  Inspection  at  the  City  Hall,  West  Point  Mississippi.  Send  comments  to  The  Honorable  Kenneth  D.  Dill,  Mayor,  City  of  West  Point  P.O.  Box  1117, 
West  Point,  Mississippi  39773. 


New  Yort< 


Poughkeepsie,  town, 
Dutchess  County. 


Approximately  0.5  mile  upstream  of  Friendly 
Lar>e/Bumett  Boulevard. 

Fall  Kill  Creek „. Approximately  800  feet  upstream  of  Howard  f4one 

Street 
Approximately  1,100  feet  upstream  of  Srrtith  ^164 

Street 

Confluence  with  Wappinger  Creek None 

Approximately  2,000  feet  upstream  of  Pleasant  None 

Place. 

Maps  available  for  inspection  at  the  Office  of  the  Town  Cleri(,  Town  Hall,  Dutchess  Turnpike,  Poughkeepsie,  New  Yori( 

Send  comments  to  The  Honorable  Anna  Buchholz,  Supeo/isor  of  the  Town  of  Poughkeepsie.  Dutchess  County,  Town  Hall,  P.O.  Box  3208,  Dutchess  Turnpike 
Poughkeepsie,  New  York  12603. 


Branch  4  Wappinger  Creek.. 


Dowratream  side  of  State  Route  55 . 


•154 


•153 

•157 

•182 

•183 

•123 
•159 


Pennsylvania.. 


Black,  township, 
Somerset  County. 


Casselman  River.. 


Approximately  1,880  feet  downstream  of  LR. 

55029  (Bridge  Street). 
Approximately  875  feet  upstream  of  the  conflu- 
erx»  of  Coxes  Creek. 

At  downstream  corporate  limits 

Approximately    175    feet    upstream    of    LR. 
55038  (Day  Street). 

Maps  available  for  inspectk>n  at  the  Township  Building,  R.D.  1,  Rockwood,  Pennsylvania. 
Send  comments  to  The  Honorable  Eari  Albright  Chairman  of  the  Towrwhip  of  Black  Board  of  Supervisors,  Somerset  County,  R.D.,  Garrett  Pennsylvania  15542. 


Coxes  Creek 


f4one 

None 
None 


1.802 


•1.813 

•1,811 
•1.816 


Texas 


Del  R»,  city,  Val  Verde 
County. 


San  Felipe  Oeek . 


Approximately  1,500  feet  downstream  of  con- 
fkience with  San  Felipe  Creek  Tributary. 
Approximately  240  feet  upstream  of  upstream 
corporate  limits. 

San  Felipe  Creek  tributary ]  Approximatety  820  feet  upstream  of  confluence 

with  San  Felipe  Creek. 
Approximatefy  350  feet  upstream  of  upstream 
corporate  limits. 

Maps  available  for  inspectkxi  at  tf>e  City  Hall,  109  West  Broadway  Street  Del  Ru,  Texas  76840. 
Send  comments  to  The  Honorable  Alfredo  Guiterrez,  Jr..  M.D.,  Mayor  of  the  City  of  Del  R».  Val  Verde  County,  109  West  Broadway  Street  Del  Rio,  Texas  78640 


None 


None 


None 


None 


•972 


•997 


•980 
wo 


Virginia. 


Potomac  River.. 


At  downstream  county  boundary.. 


Fairfax  County, 
unlfKorporated  areas. 

At  upstream  county  boundary. 

Maps  available  for  inspectk>n  at  the  Department  of  Pub\ic  Worths,  Utilities  Planning  and  Design  Division,  Storm  Drainage  Branch,  3930 

Virginia 
Send  commertts  to  The  Honorable  J.  Hamilton  Lambert,  Fairfax  County  Executive,  4100  Chain  Bridge  Road.  Fairfax,  Virginia  22030. 


None 

r4one 
Drive,  Fidrfax. 


•8 

•10 
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Issued:  November  8. 1989. 

Harold  T.  Duiyee. 

Administrator,  Federal  Insurance 
Administration. 

(FR  Doc.  89-27205  Filed  11-17-89;  8:45  am) 

BtUJNO  CODE  (71S-43-M 

44  CFR  Part  206 
RIN  3067-AB45 

Disaster  Assistance;  Extension  of 
Comment  Period 

agency:  Federal  Emergency 
Management  Agency. 

action:  Proposed  rule;  extension  of 
comment  period 

s  jmmary:  This  notice  amends  the 
request  for  conmients  on  the  proposed 
rule  for  Hazard  Mitigation  Planning, 
subpart  M  of  44  CFR  part  206,  pubHshed 
at  54  FR  37953.  September  14, 1989.  The 
deadline  for  receipt  of  comments  has 
been  extended  from  November  13, 1989 
to  December  13. 1989.     -^ 

DATE:  Comment  period  extended  to 
December  13, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Stahlschmidt,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington  DC  20472  (202)  646-3681. 


SUPPLEMENTARY  iNFOR*IATK>N:  Notice  is 
hereby  given  that  comments  on  the 
proposed  rule  for  Hazard  Mitigation 
Planning,  subpart  M  of  44  CFR  part  206 
will  be  accepted  until  December  13, 
1989.  The  deadline  for  receipt  of 
comments  has  been  extended  due  to  the 
number  and  extent  of  disasters  declared 
during  the  comment  period. 

Grant  C  Petenon, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

(Catalog  of  Federal  Domestic  Assistance  No. 

B3.S16,  Disaster  Assistance) 

[FR  Doc  89-27203  Filed  11-17-89;  8:45  am) 

BIUJNQ  COOC  S71S-02-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  580  and  581 
[Dodtet  Na  89-20] 

Definition  of  Shipper  and  Availability 
of  Mixed  Commodity  Rates;  Extension 
of  Comment  Period 

agency:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  proposed  rule  in  this 
proceeding,  published  October  4. 1989 
(54  FR  40891).  would  amend  the 


Commission's  tariff  and  service  contract 
rules  to  define  the  term  "shipper"  and  to 
address  the  availability  of  mixed 
commodity  rates.  Comments  on  the 
Notice  of  Proposed  Rulemaking  are  now 
due  on  November  20, 1989.  The  Asia 
North  America  Rate  Agreement 
("ANERA")  has  requested  that  the  Ume 
for  filing  comments  be  extended  for  two 
weeks.  ANERA  claims  the  additional 
time  is  necessary  for  the  ANERA 
members  to  fully  discuss  and  reach 
consensus  on  the  various  aspects  of  the 
proposed  rule.  This  notice  extends  the 
time  for  filing  comments  to  the  Notice  of 
Proposed  Rulemaking  to  December  4, 
1989. 

DATE:  Comments  due  December  4. 1989. 
ADDRESS:  Comments  (Original  and 
fifteen  (15)  copies)  to:  Joseph  C  Polking, 
Secretary.  Federal  Maritime 
Commission.  1100  L  Street.  NW., 
Washington.  DC  20573-0001.  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  G.  Drew.  Director,  Bureau  of 
Domestic  Regulation.  Federal  Maritime 
Commission.  1100  L  Street,  NW., 
Washington.  DC  20573-0001. 

By  the  Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  89-27113  Filed  11-17-89;  8:45  am) 

■njJNQ  CODE  6730-01-M 


4110107 


Notices 


Federal  Ragbtar 

Vol.  54.  No.  222 

Monday,  Novemt>er  20,  1989 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  appNcable  to  the 
public.  Notices  of  hearings  arxl 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functiorw  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Teton  Vltlage  Land  Exchange,  Bridger- 
Teton  National  Forest,  Teton  County, 
WY;  Amendment  to  Notice  of  Intent 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Amendment  to  Original  Notice 
of  Intent  to  prepare  Environmental 
Impact  Statement  dated  August  1. 1989. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement  on  a 
proposal  to  exchange  National  Forest 
land  on  the  Jackson  Ranger  District  for 
private  land.  The  federal  tract  is  located 
in  Teton  County,  Wyoming  described  as: 
T42N,  R117W,  Sixth  Principal  Meridian. 
Section  24.  Lot  1  (40.42  acres)  Lot  2 
(40.31  acres),  and  part  of  the  El/2El/ 
2W1/2NE1/4  (about  10  acres).  All  or  a 
part  of  the  above  described  land  may  be 
included  in  the  proposed  exchange.  The 
offered  non-Federal  tracts  are  located  in 
Teton  County.  Wyoming  described  as: 
H.E.S.  No.  207  in  T44N.  R113W,  Section 
9  and  16  containing  159.67  acres  and  a 
conditional  scenic  easement  on  T42N, 
R116W,  Section  19  N1/2NW1/4NW1/4. 
NEl/4  NWl/4  and  that  portion  of  the 
NI/2NEI/4  northwest  of  centerline 
State  Highway  390  containing 
approximately  84  acres  adjacent  to 
Teton  National  Park. 

DATE:  Comments  concerning  the  scope 
cf  the  analysis  should  be  received  in 
writing  by  December  9, 1989. 
ADDRESSES:  Send  written  conmients  to 
District  Ranger,  Bridger-Teton  National 
Forest.  P.O.  Box  1689.  Jackson,  WY 
83001.  ij 

FOR  FURTHER  MFORMATION  CONTACT: 
Kris  England,  Realty  Specialist.  307-733- 
4755. 

SUPPLEMENTARY  INFORMATION:  The 
proposal  is  described  as  whether  or  not 
to  exchange  the  federal  80.73  acres 


which  is  located  at  the  base  of  the 
Jackson  Hole  Ski  Area  at  Teton  Village. 
Wyoming  for  the  159.67  acre  non-federal 
tract,  known  as  the  Diamond  L  Ranch, 
and  a  conditional  scenic  easement  on 
approximately  84  acres  adjacent  to 
Grand  Teton  National  Park.  The  federal 
lands  to  be  exchanged  are  encumbered 
with  Special  Use  Permits  authorizing 
occupancy  for  various  purposes 
associated  with  the  operation  of  the 
Jackson  Hole  Ski  Corporation.  These 
include  a  maintenance  shed,  gun  ammo 
and  explosives  buildings,  and  corrals. 
Other  uses  on  the  tract  are  an  electrical 
sub-station,  snow  ranger  house, 
powerline,  and  cemetery.  Two  permits 
to  the  Ski  Corp.  dated  11/02/83  are  30- 
year  permits.  The  exchange  partner 
must  recognize  the  continuance  of  the  • 
Special  Use  Permits  or  provide  evidence 
that  the  permittee  has  agreed  to 
rehnquish  the  Special  Use  Permits. 

The  exchange  partner  was  selected 
from  7  proposals  which  were  submitted 
in  exchange  for  the  federal  land. 

Preliminary  issues  which  have  been 
expressed  include: 

1.  Potential  development  that  might 
occur  on  the  federal  tract. 

2.  Possible  visual  and  other  impacts 
from  development  of  the  federal  tract 

3.  Obligations  to  special  use 
permittees. 

4.  Possible  exchange  of  only  part  of 
the  federal  land;  or  exchange  the  federal 
land  with  deed  restrictions;  or  scenic 
easements  to  mitigate  potential  impacts 
on  visual  quality  due  to  development  on 
the  federal  tract. 

5.  Avoid  dividing  existing  land  uses 
on  the  Federal  tract  by  arbitrarily 
drawing  the  west  boundary  at  the  80 
acre  subdivision  of  the  section. 

Alternatives  for  the  Environmental 
Impact  Statement  have  been  formulated 
using  the  issues  which  surfaced  during 
the  previous  scoping  effort. 

1.  No  action.  Do  not  complete  the  land 
exchange. 

2.  Complete  the  land  exchange  with 
no  restrictions  on  the  federal  tract. 
Teton  County  zoning  requirements 
would  be  relied  upon  to  mitigate  the 
development  and  visual  concerns. 

3.  Complete  the  land  exchange  using 
mitigation  measures  to  alleviate 
potential  development  and  visual 
concerns  which  have  been  expressed  by 
the  public.  These  mitigation  measures 
could  involve  scenic  easements  given  to 


a  qualified  pubhc  agency  or  non-profit 
conservation  organization,  deed 
restrictions,  or  reduction  of  acres.  To 
equalize  values  reduced  by  mitigation 
measures  additional  federal  land  (lO-l- 
acres)  would  be  added  to  the  west  side 
of  the  federal  tract 

The  analysis  is  exi>ected  to  take  about 
6  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  May  1. 1990.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  August  1, 
1990.  The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  ]>ossible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procediiral  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  diaft  stage 
may  be  waivt  d  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  ofAngoon  v. 
Model,  (9th  Circuit  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

Dated:  November  a  1989. 
Brian  E.  Stout 

Forest  Supervisor,  Bridger-Teton  National 
Forest 

[FR  Doc.  89-27190  Filed  ll-17-e9;  8:45  am) 
BILLNM  COOC  StlO-ll-ll 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  26-89] 

Proposed  Foreign-Trade  Zone; 
Evansville,  Indiana,  Port  of  Entry; 
Application  and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indiana  Port  Commission, 
requesting  authority  to  establish  a 
general-purpose  foreign-trade  zone  at 
sites  in  Mount  Vernon  and  Evansville, 
Indiana,  adjacent  to  the  Evansville 
Customs  port  of  entry.  The  application 
was  submilted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  eia-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
November  8, 1989.  The  applicant  is 
authorized  to  make  this  proposal  under 
Indiana  Code,  section  8-10-3-2. 

The  proposed  foreign-trade  zone  calls 
for  two  sites.  Site  1  (40  acres)  is  within 
the  Southwind  Maritime  Centre  (an 
Ohio  River  inland  port  facility  owned 
and  operated  by  the  applicant).  Mount 
Vernon,  Indiana,  about  15  miles  west  of 
the  City  of  Evansville.  Site  2  is  the 
Central  Warehouse  facility  (30.000  sq. 
ft.)  located  at  301  East  Indiana  Street  in 
Evansville,  Indiana. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Evansville  area.  Several  finns  have 
indicated  an  interest  in  using  zones 
procedures  for  storage,  testing, 
inspection  and  repackaging  activity, 
involving  products  such  as  paper  and 
food  items.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Such  requests  would  be  made  to 
the  Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  John  F.  Nelson. 
District  Director,  U.S.  Customs  Service, 
North  Central  Region.  6th  Floor,  Plaza 
Nine  Building.  55  Erieview  Plaza, 
Cleveland,  Ohio  44114;  and  Colonel 
David  E.  Peixotto,  District  Engineer,  U.S. 
Engineer  District  Louisville,  P.O.  Box  59. 
Louisville,  Kentucky  40201. 

As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  public 
hearing  on  December  12, 1989,  beginning 
at  9:00  a.m.,  in  Room  301,  City  Council 
Chambers,  City/Council  Building,  7th 
and  Main  Streets,  Evansville,  Indiana. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 


Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2882)  by  December  5, 
1989.  Instead  of  an  oral  presentation, 
written  statements  may  be  submitted  in 
accordance  with  the  Board's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through  January 
12, 1990. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 
Port  Director's  Office,  New  Federal 

Building.  101  North  West  Seventh.  Rm. 

238,  Evansville,  Indiana  477U8 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  14th  and 

Pennsylvania  Avenue,  NW.,  Room 

2835,  Washington,  DC  20230. 

Dated:  November  13, 1989. 
lohn  |.  Da  Ponte,  Jr., 
Executive  Secretary. 
(FR  Doc.  89-27182  FUed  11-17-89;  8:45  am] 

MLLINO  CODE  MIO-OS-M 

[Onter  No.  451] 

Resolution  and  Order  Approving  the 
AppUcation  of  ttie  City  of  Mol>ile,  AL. 
for  a  Special-Purpose  Subzone  at  ttie 
Degussa  Plant  In  Mobile  County,  AL— 
Proceedings  of  ttie  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  City  of  Mobile,  Alabama,  grantee 
of  Foreign-Trade  Zones  82,  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board) 
on  November  23, 1987,  requesting 
special-purpose  subzone  status  for  the 
methionine  manufacturing  facility  of 
Degussa  Corporation  in  Mobile  County, 
Alabama,. adjacent  to  the  Mobile 
Customs  port  of  entry,  the  Board,  finding 
that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest,  approves  the  application. 

The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the 
Board,  is  hereby  authorized  to  issue  a 
grant  of  authority  and  appropriate  Board 
Order. 


Grant  of  Authority 

To  Establish  a  Foreign-Trade  Subzone 
at  the  Degussa  Plant  in  Mobile  County, 
Alabama  Adjacent  to  the  Mobile 
Customs  Port  of  Entry 

Whereas,  by  an  act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  |15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  City  of  Mobile, 
Alabama,  grantee  of  Foreign-Trade 
Zone  82,  has  made  application  (filed 
November  23, 1987.  FTZ  Docket  39-87. 
52  FR  46110),  in  due  and  proper  form  to 
the  Board  for  authority  to  establish  a 
special-purpose  subzone  at  the 
methionine  manufacturing  facility  of 
Degussa  Corporation  in  Mobile  County. 
Alabama,  adjacent  to  the  Mobile 
Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  foimd  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now,  Therefore,  in  accordance  with 
the  application  filed  November  23. 1987. 
the  Board  hereby  authorizes  the 
estabhshment  of  a  subzone  at  the 
Degussa  plant  in  Mobile  Coimty. 
Alabama,  designated  on  the  records  of 
the  Board  as  Foreign-Trade  Subzone  No. 
82B  at  the  location  mentioned  above  and 
more  particularly  described  on  the  maps 
and  drawings  accompanying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restrictions 
of  the  Act  and  regulations  issued 
thereunder,  and  also  to  the  following 
express  conditions  and  limitations: 

Activation  t)f  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from 
federal,  state,  and  municipal  authorities. 
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Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  fi-om  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC,  this  9th  day 
of  November,  1989,  pursuant  to  Order  of 
the  Board. 

foreign-Trade  Zones  Board. 
Eric  L  GarfinlKal, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman,  Committee  of 
Alternates. 

Attest: 

lohn  |.  Da  Pmila,  |r.. 

Executive  Secretary. 

(FR  Doc.  89-27187  Filed  11-17-89;  8:45  am| 
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(Order  rto.  449] 

Resolution  and  Order  Approving  the 
Application  of  the  Greater  Dayton 
Foreign-Trade  Zone,  Inc.,  for  Special- 
Purpose  Sutnones  at  General  Motors 
Plants  in  Dayton  and  Kettering,  OH; 
Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  Greater  Dayton  Foreign-Trade 
Zone,  Inc.,  grantee  of  Foreign-Trade 
Zone  100,  filed  with  the  Foreign-Trade 
Zones  Board  (the  Board)  on  June  28, 
1988,  requesting  special-purpose         *  '' 
subzone  status  at  the  industrial  motors 
and  automotivexomponenls  plants  of 
the  Delco  Products  Division  of  General 


Motors  Corporation,  located  in  Dayton 
and  Kettering,  Ohio,  adjacent  to  the 
Dayton  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of 
the  Foreign-Trade  Zones  Act,  as 
amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the 
proposal  would  be  in  the  public  interest 
provided  that  privileged  foreign  status  is 
elected  on  any  foreign  merchandise 
subject  to  antidumping  and 
countervaiUng  duty  orders  upon  their 
admission  to  the  plants,  approves  the 
application,  subject  to  the  foregoing 
condition. 

The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the 
Board,  is  hereby  authorized  to  issue  a 
grant  of  authority  and  appropriate  Board 
Order. 

Grant  of  Authority 

To  Establish  Foreign-Trade  Subzones  at 
the  General  Motors  Plants  in  Dayton 
and  Kettering,  Ohio 

Whereas,  by  an  act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Greater  Dayton  Foreign- 
Trade  Zone,  Inc.,  grantee  of  Foreign- 
Trade  Zone  100,  has  made  application 
(filed  June  28, 1988,  FTZ  Docket  24-68. 
53  FR  25647)  in  due  and  proper  form  to 
the  Board  for  authority  to  establish 
special-purpose  subzones  at  plants  of 
General  Motors  Corporation  (Delco 
Products  Division)  located  in  Dayton 
and  Kettering,  Ohio,  adjacent  to  the 
Dayton  Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 


subject  to  the  restriction  in  the 
resolution  accompanying  this  action: 

Now,  Therefore,  in  accordance  with 
the  application  filed  June  28. 1988,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
General  Motors  plants  in  Dayton  and 
Kettering,  Ohio,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Subzone  Nos.  lOOA  and  lOOB  at  the 
locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  regulations  issued  thereunder, 
to  the  restriction  in  the  resolution 
accompanying  this  action,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzones  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from 
federal  state,  and  municipal  authorities. 
Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzones  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzones,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC.  this  9th  day 
of  November  1989,  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board 
Eric  L  Garfinkel. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairmifn,  Committee  of 
Alternates. 

Attest: 

Joha  J.  Da  Ponte.  Ir^ 

Executive  Secretary. 

[FR  Doc.  89-27188  Filed  11-17-89:  8:45  amj 
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International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Adminiatratfva 
Reviews 

aoency:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECTIVE  DATE:  November  20, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Holly  Kuga  or  Richard  W.  Moreland. 
Office  of  Countervailing  Compliance  or 
Office  of  Antidumping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone  (202)  377-2786/ 
2104. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  ("the 
Department")  has  received  timely 
requests,  in  accordance  with  SS  353.22 
(a)(1).  (a)(2).  (a)(3),  and  355.22(a)(1)  of 
the  Department's  regxilations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings. 

Iiutiation  of  Reviews 

In  accordance  with  SS  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  no  later 
than  October  31. 1990. 


Antidumping  Duty  Proceedings  and 
Firms 
Italy: 
Pressure  Sensitive  Plastic  Tape  A- 
475-059.... 


Boston 
Manui 
NAR 
Japan: 
Tapered    RoHer    Bearings,    Over    4 
Inches  A-588-604 ; 


Periods 

to  be 

reviewed 


10-1-88— 
9-30-89 


10-1-88— 
9-30-89 


NTN 

Koyo  Seiko 
Nippon  SetKo 
Nachi  Fuiikoshi 
PRC: 
Shop  Towels  of  Cotton  A-570-003- 


Ctiinatex,  CNART 

CNART/Cuisinlnero 

CNART/Fabric  Enterprise 

China  Nat'l  Native  Produce  Import  A 

Export 
Chinatex/Transatlantic 
China  Resources 

Countervailing  Duty  Proceedings 
Brazil: 
Certain  Agricultural  Tillage  Tools  C- 
351-406 


Irxlia: 
Certain   IrorvMetal  Castings  C-533- 
063 


Periods 

to  be 

reviewed 


10-1-88— 
9-30-89 


1-1- 
12-31-88 


1-1-88— 
12-31-88 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
SS  353.34(b)  or  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
SS  353.22(a)  and  355.22(c)  of  die 
Commerce  Department's  antidumping 
and  countervailing  duty  regulations 
published  in  the  Federal  Register  on 
March  28. 1989  (54  FR  12742)  and 
December  27. 1988  (53  FR  52306)  (to  be 
codified  at  19  CFR  353.22(c)  and  19  CFR 
355.22(c)). 

Dated:  November  9, 1989. 
losepli  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  89-27184  Filed  11-17-89;  8:45  am) 
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(A-122-808,  C-122-809] 

Alignment  of  Final  Countervailing  Duty 
and  Antidumping  Duty  Determinations 
and  Postponement  of  Countervailing 
Duty  Public  Hearing;  Limousines  From 
Canada 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  Based  upon  the  request  of  the 
petitioner  in  these  investigations,  we  are 
extending  the  due  date  for  the  final 
determination  in  the  countervailing  duty 
investigation  to  correspond  to  the  date 
of  the  final  determination  in  the 
antidumping  duty  investigation  of  the 
same  product,  pursuant  to  section  " 
705(a)(1)  of  the  Tariff  Act  of  1930,  as   ' 


amended  (the  Act)  [19  U.S.C. 
1671d(a)(l)]. 

Based  upon  this  request,  we  are 
postponing  our  final  determination  as  to 
whether  producers  or  exporters  of 
limousines  in  Canada  have  received 
subsidies  within  the  meaning  of  the 
couintervailing  duty  law.  until  not  later 
than  March  19. 1990.  We  are  also 
postponing  our  public  hearing  in  the 
countervailing  duty  investigation  until 
March  1. 1990. 

effective  date:  November  20, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Vincent  Kane  or  Carole  Showers  at  (202) 
377-2815  or  377-3217.  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION:  On 

October  25, 1989,  we  published  a 
preliminary  negative  countervailing  duty 
determination  pertaining  to  limousines 
from  Canada  (54  FR  43,444,  October  25, 
1989).  The  notice  stated  that,  if  the 
investigation  proceeded  normally,  we 
would  make  our  final  countervailing 
duty  determination  by  January  2, 1990. 

On  September  18, 1989,  in  accordance 
with  section  705(a)(1)  of  the  Act.  we 
received  a  request  fit)m  petitioner  to 
extend  the  due  date  for  the  final 
countervailing  duty  determination  to 
correspond  to  the  date  of  the  final 
antidumping  duty  determination  of  the 
same  product.  Accordingly,  we  are 
granting  an  extension  of  the  final 
determination  in  this  investigation  from 
January  2. 1990.  to  not  later  than  March 
19. 1990. 

Public  Comment 

In  accordance  with  S  355.38  of  our 
countervailing  duty  regulations 
published  in  the  Federal  Register  on 
December  27, 1988  (53  FR  52306,  to  be 
codified  at  19  CFR  355.38),  we  will  hold 
a  public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  the  preliminary 
determination  at  10:00  a.m.  on  March  1, 
1990,  at  the  U.S.  Department  of 
Commerce.  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230. 

Ten  copies  of  the  business  proprietary 
version  and  five  copies  of  the  public 
version  of  case  briefs  must  be  submitted 
to  the  Assistant  Secretary  by  February 
22. 1990.  for  the  hearing  in  the 
coimtervailing  duty  investigation.  Ten 
copies  of  the  business  proprietary 
version  and  five  copies  of  the  public 
version  of  rebuttal  briefs  must  be 
submitted  to  the  Assistant  Secretary  by 
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February  27, 1990.  for  the  hearing  in  the 
coimtervailing  duty  investigation. 

An  interested  party  may  make  an 
affirmative  presentation  at  the  public 
hearing  only  on  arguments  included  in 
that  party's  case  brief,  and  may  make  a 
rebuttal  presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Written  arguments  should  be  submitted 
in  the  countervailing  duty  investigation 
in  accordance  with  S  355.38  of  the 
Commerce  Department's  regulations, 
and  will  be  considered  only  if  received 
within  the  time  limits  specified  in  this 
notice. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  705(d)  of  the  Act.  This  notice  is 
published  pursuant  to  section  705(d)  of 
the  Act. 
Lisa  B.  Barry, 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  89-27183  Filed  11-17-89;  8:45  am] 
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[A-588-405] 

Cellular  MqMs  Tstophones  and 
SubassMnMas  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  May  27, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
cellular  mobile  telephones  and 
subassemblies  from  Japan.  The  review 
covers  four  manufacturers  and/or 
exporters  of  this  merchandise  and  the 
period  June  11, 1985  through  November 
30, 1986. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  conunents  received  and 
the  correction  of  certain  clerical  errors, 
we  have  changed  the  final  results  from 
those  presented  in  our  preliminary 
results  of  review  for  three  of  the  four 
manufacturers. 
effective  date:  November  20, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Anne  D'Alauro  or  Robert  Marenick, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC.  20230;  telephone  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  May  27, 1088.  die  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
19318)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  cellular 
mobile  telephones  and  subassemblies 
from  Japan  (50  FR  51724,  December  19, 
1985).  We  have  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  co verted  to 
the  Harmonized  Tariff  Schedule 
("HTS").  as  provided  for  in  section  1201 
eL  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS 
number(s). 

Imports  covered  by  this  review  are 
cellular  mobile  telephones  ("CMTs"). 
CMT  transceivers,  CMT  control  units, 
and  certain  subassemblies  thereof, 
which  meet  the  tests  set  forth  below. 
CMTs  are  radio-telephone  equipment 
designed  to  operate  in  a  cellular  radio- 
telephone system,  i.e.,  a  system  that 
permits  mobile  telephones  to 
communicate  with  traditional  land-line 
telephones  via  a  base  station,  and  that 
permits  multiple  simultaneous  use  of 
particular  radio  frequencies  through  the 
division  of  the  system  into  independent 
cells,  each  of  which  has  its  ovsrn 
transceiving  base  station.  Each  CMT 
generally  consists  of  (1)  a  transceiver, 
i.e.,  a  box  of  electronic  subassemblies 
which  receives  and  transmits  calls;  and 
(2)  a  control  imit,  i.e.,  a  handset  and 
cradle  resembling  a  modem  telephone, 
which  permits  a  motor-vehicle  driver  or 
passenger  to  dial,  speak,  and  hear  a  call. 
They  are  designed  to  use  motor  vehicle 
power  sources.  Cellular  transportable 
telephones,  which  are  designed  to  use 
either  motor  vehicle  power  sources  or, 
alternatively,  portable  power  sources, 
are  included  in  this  antidumping  duty 
order. 

Subassemblies  are  any  completed  or 
partially  completed  circuit  modules,  the 
value  of  which  is  equal  to  or  greater 
than  five  dollars,  and  which  are 
dedicated  exclusively  for  use  in  CMT 
transceivers  or  control  units.  The  te  ^ 
"dedicated  exclusively  for  use"  only 
encompasses  those  subassemblies  that 
are  specifically  designed  for  use  in 


CMTs,  and  could  not  be  used,  absent 
alteration,  in  a  non-CMT  device.  The 
Department  selected  the  five  dollar 
value  for  defining  the  scope  since  this  is 
a  value  that  it  has  determined  is 
equivalent  to  a  "major"  subassembly. 
The  Department  feels  that  a  dollar  cutoff 
point  is  a  more  workable  standard  than 
a  subjective  determination  such  as 
whether  a  circuit  module  is 
"substantially  complete."  Examples  of 
subassembhes  which  may  fall  within 
this  definition  are  circuit  modules 
containing  any  of  the  following  circuitry 
or  combinations  thereof:  audio 
processing,  signal  processing  (logic),  RF, 
IF,  synthesizer,  duplexer,  power  supply, 
power  amplification,  transmitter  and 
exciter.  The  presunption  is  that  CMT 
subassemblies  are  covered  by  the  order 
unless  an  importer  can  prove  otherwise. 
An  importer  will  have  to  file  a 
declaration  with  the  Customs  Service  to 
the  effect  that  a  particular  CMT 
subassembly  is  not  dedicated 
exclusively  for  use  in  CMTs  or  that  the 
dollar  value  is  less  than  five  dollars,  if 
he  vdshes  it  to  be  excluded  from  the 
order. 

The  following  merchandise  has  been 
excluded  from  this  order  pocket-size 
self-contained  portable  cellular 
telephones,  cellular  base  stations  or 
base  station  apparatus,  cellular 
switches,  and  mobile  ■  elephones 
designed  for  operation  on  other,  non- 
cellular,  mobile  telephone  systems. 

Cellular  mobile  telephones  and 
subassemblies  were  classified  imder 
Tariff  Schedules  of  the  United  States 
Annotated  item  numbers  685.28  and 
685.33;  they  are  currenUy  classified 
under  HTS  item  numbers  8525.20.60. 
8525.10.80.  8527.90.80,  8529.10.60.  and 
8529.90.50,  8542.20.00,  and  8542.80.00. 
The  HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  product  description  remains 
dispositive. 

"The  review  covers  four  manufacturers 
and/ or  exporters  of  Japanese  CMTs  and 
subassemblies  and  the  period  June  11. 
1985  through  November  30. 1986. 

Fujitsu  Limited  ("Fujitsu")  failed  to 
respond  to  the  Department's 
antidumping  questionnaire.  The 
Department  consequentiy  used  the  best 
information  available  for  assessment 
and  antidumping  duties  cash  deposit 
purposes.  The  best  information 
available  was  the  highest  rate  from  the 
r#air  value  investigation,  or  106.60 
"percent. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  timely 
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conunent*  from  the  petitioner.  Motorola, 
and  two  respondents.  Mitsubishi 
Electric  Corporation  and  Japan  Radio 
Company. 

Analysis  of  Mitsubishi  Electric 
Company's  ("MELCO")  Comments 

Comment  1:  MELCO  argues  that  the 
Department  should  use  constructed 
value  ("CV")  as  the  basis  of  comparison 
with  the  U.S.  price  of  imported 
subassemblies  because  the  imported 
subassemblies  are  not  "such  or  similar" 
to  the  home  market  transceiver  sold 
during  the  period  of  review.  MELCO 
bases  this  argument  on  the  large 
difference  in  merchandise  adjustments 
necessary  for  the  comparison.  In 
addition,  MELCO  argues  that  the 
imported  subassemblies  do  not  meet  the 
Department's  own  criteria  established  in 
the  original  investigation  for 
determining  similarity  between  the 
home  market  transceiver  and  the 
complete  CMTs  sold  in  the  United 
States. 

Department's  Position:  The 
Department  established  in  the 
investigation  of  sales  at  less  than  fair 
value  ("LTFV")  (50  FR  45457.  October 
31, 1985]  that  the  transceivers  sold  by 
MELCO  in  the  home  market  were  "such 
or  similar,"  within  the  meaning  of 
section  771(16)(C)  of  the  Tariff  Act.  to 
the  CMTs  it  sold  in  the  United  States. 
The  Department  has,  likewise, 
concluded  that  the  home  market 
transceiver  is  "such  or  similar"  to  the 
CMT  kit  imported  into  the  U.S..  since  the 
kit  is  the  equivalent  of  an  unassembled 
CMT. 

MELCO's  "imported  subassemblies" 
are,  in  fact  complete  or  substantially 
complete  kits  of  cellular  mobile 
telephones,  or  unassembled  cellular 
mobile  telephones.  MELCO  itself 
describes  these  kits  as  "semi- 
knockdown  kits"  consisting  of 
subassemblies  and  parts  for  CMTs,  from 
which  complete  CMTs  are  produced  In 
the  United  States  (MELCO's 
questionnaire  response  dated  4/21/87,  p. 
30] .  In  some  cases,  one  subassembly 
may  not  be  included  in  the  kits;  in  tihe 
remaining  cases,  all  necessary 
subassemblies  are  included.  In  arguing 
that  the  transceiver  sold  in  the  home 
market  during  the  period  of  review  is 
not  similar  to  merchandise  sold  in  the 
United  States.  MELCO  relies  on 
comparisons  with  discrete 
subassemblies  within  the  imported  kit 
rather  than  on  comp^soos  with  the  kit 
as  a  whole,  on  which  the  Department 
has  properly  relied. 

In  this  regard,  we  find  the  Customs 
doctrine  of  entireties,  while  not 
controlling  on  the  Department,  to  be  a 
useful  analogy.  That  concept  treats  as 


an  entirety  separate  items  which  are 
imported  together  and  are  intended  to 
be  used  as  a  unit.  c»  joined  by  assembly, 
with  the  result  being  that  the  individual 
identities  of  the  separate  items  are 
subordinated  to  the  identity  of  the 
resulting  combined  entity.  The  nature, 
intended  use.  and  description  of  the 
"kits"  being  imported  by  MELCO  point 
to  their  treatment  as  an  entirety  under 
this  analysis  and  we  believe  that  such  a 
result  is  appropriate  here.  See.  e.g., 
Daisy-Heddon  v.  U.S.,  C.A.D.  1228 
(1979];  Miniature  Fashions  v.  U.S.,  54 
C.C.P.A.  11  (1966);  Donalds  LTD.  v.  U.S., 
32  CusL  Ct.  310  (1954). 

Comment  2:  MELCO  argues  that  the 
profit  calculated  for  CV  should  be  that 
for  the  same  "general  class  or  kind"  of 
merchandise.  MELCO  provided  profit 
data  on  a  divisional  basis,  the  wider 
universe  of  data  required  by  the  statute 
for  the  same  general  class  or  kind  of 
merchandise. 

Department's  Position:  The  statute 
requires  the  Department  to  include  in 
constructed  value  an  "amount  for 
general  expenses  and  profit  equal  to 
that  usually  reflected  in  sales  of  the 
merchandise  of  the  same  general  class 
or  kind  as  the  merchandise  under 
consideration  *  *  *"  (section 
773(e](l](B)  of  the  Tariff  Act).  The 
Department  may.  however,  use  a  profit 
and  selling,  general,  and  administrative 
expense  ("SG&A"]  figure  for  a  specific 
product  when  such  data  are  more 
accurate  or  otherwise  more  appropriate. 
In  these  final  results  of  review,  we  have 
used  MELCO's  divisional  SG&A  and 
profit  data  because  this  was  the  level  at 
which  consistent  information  was 
available.  Therefore,  this  method  is 
more  appropriate  than  that  used  in  the 
prehminary  results  of  review. 

In  the  preliminary  results  of  review, 
the  Department  calculated  a  product- 
specific  profit  by  totaling  the  cost  of 
materials  and  fabrication  of  the  home 
market  transceiver  with  divisional 
general  expenses,  and  comparing  that 
figure  to  homemarket  transceiver  selling 
prices.  However,  because  we  are  unable 
to  determine  precisely  the  transceiver- 
specific  share  of  divisional  general 
expenses,  and  because  MELCO  reported 
general  expenses  and  profit  consistently 
{i.e.,  both  based  on  the  division's 
experience]  and  in  the  most  precise 
manner  allowed  by  its  accounting 
records,  the  Department  has  revised  its 
CV  calciilation  m  the  final  results  of  this 
review  to  use  the  divisional  general 
expense  experience  and  profit 
information  provided  by  MELCO.  Since 
MELCO's  actual  profit  however,  was 
below  the  statutory  miniimmi  of  eight 
percent  of  the  sum  of  the  cost  of 
materials,  fabrication  and  general 


expenses,  the  statutory  minfanam  of 
eight  percent  for  profit  was  used. 

Comment  3:  VfEL£0  argues  that  some 
of  the  items  it  imported  do  not  meet  the 
definition  of  subassemblies  covered  by 
the  scope  of  the  order  and,  therefore,  it 
would  be  unlawful  for  the  Department  to 
assess  antidumping  duties  against  these 
items,  as  the  Department  indicated 
would  be  done  in  the  preliminary 
results. 

Department's  Position:  The  items 
referred  to  by  MELCO  as  subassemblies 
not  covered  by  the  scope  of  the 
antidumping  duty  order  are  imported  as 
part  of  a  CMT  kit;  all  items  contained  in 
theldt  are  properly  within  the  scope  of 
the  antidumping  order  and  subject  to 
antidumping  duties  if  sold  at  less  th£in 
fair  value.  We  have  treated  the  kits 
imported  by  MELCO  in  their  entirety 
just  as  we  have  treated  the  kits  sold  by 
Japan  Radio  Company.  The  contents  of 
a  kit  are  considered  as  a  whole,  the 
whole  being  the  functional  equivalent  of 
an  unassembled  CMT  subject  to  the 
antidumping  duty  order.  (See  also 
response  to  MELCO's  Comment  1.] 

Comment  4:  If  constructed  value  is  not 
used  as  the  basis  of  comparison  with  the 
U.S.  price  of  imported  subassemblies, 
MELCO  contends  that  a  proportion  of 
profit  must  be  subtracted  on  the  home 
market  side  to  prevent  the  creation  of 
artificial  dumping  margins.  MELCO 
believes  that  such  an  adjustment  is 
necessary  to  offset  the  distortive  effect 
of  the  large  difference  in  merchandise 
adjustment  resulting  from  the  higher 
cost  of  producing  the  home  market 
transceiver.  In  addition,  since  the 
Department  deducted  from  the  selling 
price  of  the  CMT  produced  from  the 
imported  kit  a  portion  of  profit 
attributable  to  value  added  in  the  U.S.,  it 
should  perform  a  corresponding 
adjustment  for  profit  on  the  home 
market  side. 

Department's  Position:  Because  the 
difference  in  merchandise  adjustment 
was  not  of  sufficient  magnitude  to 
eliminate  use  of  the  domestic 
transceiver  as  a  basis  of  comparison,  the 
Department  has  no  reason  to  adjust 
further  for  profit  as  proposed  by 
MELCO. 

The  Department's  allocation  of  profit 
or  loss  for  the  U.S.  exporter's  sales  price 
("ESP"]  sales  does  not  mandate  any 
similar  deduction  from  home  market 
price.  The  adjustment  to  the  U.S.  price  in 
the  case  of  ESP  sales  of  goods  which 
have  been  further  manufactured  serves 
only  to  allow  a  more  accurate 
calculation  of  the  U.S.  price  for  the  kit  as 
imported,  prior  to  any  valve  being  added 
in  the  U.S.  It  deducts  profit  allocable  to 
the  value  added  in  the  U.S..  but  does  not 
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deduct  profit  bom  the  U.S.  price  before 
that  value  is  added.  Thus,  the 
Department's  comparison  of  U.S.  and 
home  market  prices  is  in  accordance 
with  the  statute  (section  772  of  the  Tariff 
Act),  §  353.41(e)(3)  of  the  Department's 
regulations,  published  at  54  FR  12742 
(March  28, 1989],  and  the  Department's 
own  consistent  administrative  practice 
(see,  e.g..  Final  Determination  of  Sales 
at  LTFV;  Color  Picture  Tubes  from 
Japan.  52  FTl  44171,  44173  (November  18. 
1987]].  We  therefore  determine  that  this 
method  is  reasonable  and  accurate 
without  further  adjustments. 

Comment  5:  MELCO  claims  that  the 
Department  should  use  an  average 
difference-in-merchandise  adjustment 
for  price-to-price  comparisons,  on  the 
basis  that  it  would  more  accurately 
reflect  the  actual  pricing  policies  of 
businesses.  MELCO  argues  that  job 
order  to  job  order  matching  can  result  in 
adjustments  that  are  not  reflective  of 
MELCO's  "average"  pricing  decisions, 
which  are  set  to  recover  costs  over  time, 
not  to  recover  costs  for  a  particular  job 
order. 

Department's  Position:  In  our  final 
results,  as  in  our  preliminary  results  of 
administrative  review,  difference  in 
merchandise  adjustments  were  based  on 
the  difference  between  the  cost  for  the 
job  order  in  which  particular  kits  or 
complete  CMTs  were  manufactured  and 
the  cost  of  the  home  market  transceiver 
manufactured  closest  in  time.  The 
Department  relied  on  this  information 
since  it  provides  the  most  accurate 
measure  of  respective  cost  differences 
between  the  merchandise  being 
compared.  Since  difference  in 
merchandise  adjustments  made  on  a  job 
order  basis  constitute  a  reasonably 
accurate  comparison  insofar  as  costs  in 
both  markets  at  similar  production 
stages  should  be  similarly  affected.  Any 
cost  reduction  trends  over  time  would 
apply  to  both  home  market  and  export 
models,  as  the  evidence  in  MELCO's 
case  demonstrates. 

Comment  6:  MELCO  comments  that 
the  Department  should  average  foreign 
market  value  over  a  period  of  six 
months  or  more,  rather  than  using 
monthly  weighted  averages,  because  the 
former  method  more  closely  matches  the 
way  in  which  MELCO  and  other 
companies  set  prices,  and  would  thereby 
avoid  the  artificial  creation  or 
elimination  of  dumping  margins  solely 
due  to  temporary  price  or  cost  ■ 

fluctuations  in  the  home  maiiiet.         J 
Department's  Position:  In  accordalice 
with  section  773(a)(1),  the  Department 
seeks  to  compare  U.S.  price  and  foreign 
market  value  at  times  which  are  as 
contemporaneous  as  possible.  The 
Department  therefore  uses  home  market 


sales  closest  in  time  to  U.S.  sales  for 
comparison  whenever  possible.  Where 
there  are  no  home  market  sales  in  the 
same  month  as  the  U.S.  sale,  we  use 
home  market  sales  made  up  to  90  days 
prior  and  60  days  after  the  U.S.  sale. 
This  practice  is  further  designed  to 
utilize  home  market  sales  taking  place 
before  the  U.S.  sale  prior  to  utilizing 
those  that  take  place  after.  This 
prevents,  as  much  as  possible,  the  seller 
being  unable  to  know  what  foreign 
market  value  will  be  at  the  time  he  sets 
his  U.S.  price.  We  followed  this  practice 
with  respect  to  MELCO    nd  found 
contemporaneous  sales.  Fhe  Department 
therefore  expects  MELCO  to  set  its  U.S. 
price  given  this  knowledge  regarding 
foreign  market  value.  Moreover,  if 
MELCO  chooses  to  set  an  average  price, 
it  can  do  so  in  both  markets. 

Comment  7:  MELCO  argues  that  the 
Department  should  not  have  applied  the 
ESP  cap  in  the  analysis  of  this 
administrative  review  since  it  is  an 
"unneeded  relic"  that  improperly 
distorts  the  margin  calculation  by 
limiting  the  indirect  selling  expenses  to 
be  deducted  in  the  home  market. 

Department's  Position:  The  ESP  cap 
limits  the  amount  of  the  home  market  (or 
third  country)  indirect  selling  expenses 
deducted  m  the  calculation  of  foreign 
market  value  to  the  amount  of  indirect 
selling  expenses  incurred  on  salf  s  in  the 
United  States.  The  use  of  the  ESP  cap  is 
provided  for  by  S  353.56(b](2]  of  the 
Department's  regulations  and  was 
previously  provided  for  by  S  353.15(c]. 
The  use  of  the  cap  is  a  well-established 
administrative  practice  of  the 
Department  (see,  e.g..  Study  of 
Antidumping  Adjustments  Methodology, 
(November  1985]]  and  has  been  upheld 
by  the  courts  as  appropriate  (see  e.g., 
Smith-Corona  Croup  v.  United  States, 
713  F.2d  1568  (CAFC  1983);  Zenith  Radio 
Corp.  V.  United  States.  783  F.2d  184 
(CAFC  1988]).  Although  not  relevant  to 
our  decision  in  this  regard,  for  the 
majority  of  MELCO's  sales  during  this 
review,  indirect  selling  expenses 
incurred  in  the  sale  of  the  U.S. 
merchandise  were  not  exceeded  in  the 
home  market  and  therefore,  for  these 
sales,  the  ESP  cap  was  not  applied. 

Comment  8:  Given  the  rapid  decline  in 
the  value  of  the  dollar  during  the  period 
of  review  and  the  long  lag  time  between 
production  and  sale  to  unrelated  parties, 
MELCO  argues  that  the  Department 
should  apply  an  exchange  rate  other 
than  the  sale-date  exchange  rate  applied 
by  Commerce  in  this  case.  MELCO 
advocates  the  use  of  the  exchange  rate 
in  effect  90  days  before  the  date  of  sale 
for  converting  FMV  to  dollars  and  cites 
the  Melamine  case  in  support  of  its 
position.  The  use  of  the  previous 


quarter's  exchange  rate  is  reasonable  in 
this  case  since  the  period  of  review  hat 
been  marked  by  a  drastic  and 
unpredictable  decline  in  the  value  of  the 
dollar. 

Department's  Position:  The 
Department  has  applied  the  exchange 
rate  certified  by  the  Federal  Reserve 
Board  in  all  calctilations  in  these  final 
results  of  review.  The  Federal  Reserve 
certifies  the  quarterly  exchange  rate 
except  in  instances  where  the  daily  rate 
varies  by  at  least  five  percent  from  the 
quarterly  rate,  in  which  case  the  daily 
rate  constitutes  the  rate  certified  by  the 
Federal  Reserve  Board.  These  rates 
were  applied  in  accordance  with  the 
Tariff  Act  as  codified  at  31  U.S.C. 
section  5151,  and  with  S  353.60  of  the 
Department's  regulations. 

"The  Department's  regulations  provide 
for  the  application  of  exchange  rates 
other  than  the  quarterly  or  actual  daily 
rates  only  when  certain  special 
circimistances,  such  as  volatile,  or 
sustained,  exchange  rate  changes,  occur 
during  the  period  of  a  fair  value 
investigation.  However,  no  such 
provision  applies  in  section  751 
administrative  reviews. 

Comment  9:  MELCO  requests  the 
Department  to  instruct  U.S.  Customs  to 
refund  in  full  antidumping  duties  on 
which  MELCO  received  a  duty 
drawback  upon  export  of  only  99 
percent  and  not  to  require  payment  of 
duties  on  items  not  covered  by  the 
antidumping  duty  order,  including 
replacement  parts  and  subassemblies. 
Department's  Position:  As  stated  in 
our  Final  Determination  of  Sales  at  less 
than  Fair  Value  (50  FR  45447,  45457, 
October  31, 1985),  replacement 
subassembUes  are  not  covered  by  the 
antidumping  duty  order.  However,  it 
remains  the  responsibility  of  the 
importer  to  satisfy  Customs  that 
subassembUes  are  imported  only  for 
replacement  purposes.  Inquiries 
regarding  duty  drawback  should  be 
directed  to  the  U.S.  Customs  Service, 
which  administers  the  duty  drawback 
program. 

Analysis  of  Japan  Radio  Company's 
("JRC")  Comments 

Comment  1:  In  calculating  constructed 
value.  Commerce  should  use  the  profit 
attributable  to  all  products  of  the  same 
"general"  class  or  kind  of  merchandise 
as  JRC's  U.S.  CMT  components.  JRC    ■ 
considers  certain  telecommunication 
equipment  to  be  of  the  same  general 
class  or  kind  of  merchandise  as  its  CMT 
components  sold  in  the  United  States; 
this  is  the  profit  figure  which  they 
reported  in  their  original  constructed 
value  response. 


48014 


Regirter  /  Vol  54.  No.  222  /  Monday.  November  20.  1989  /  Notices 


Department's  Position:  In  gpite  of 
receiving  identical  instructions  for  the 
reporting  of  SG&A  expenses  and  profit, 
JRC  chose  to  report  each  differently.  For 
its  reporting  of  profit,  which  JRC  now 
purports  to  be  attributable  to  the  same 
"general"  class  or  kind  of  merchandise 
as  its  CMTs  sold  in  U.S.,  IRC  retied 
strictly  on  its  Hnancial  statement 
However,  if  the  Department  calculates 
the  general  expenses  of  the  company 
based  strictly  on  its  financial  statements 
(/.  e.,  on  the  same  "general"  class  or 
kind  of  merchandise],  a  significantly 
larger  percentage  for  SGAA  than  that 
reported  by  JRC  would  have  resulted. 
The  Department  cannot  accept  differing 
methodologies  for  the  calculation  of 
general  expenses  and  profit  when,  as  is 
the  case  here,  the  amount  for  general 
expenses  varies  so  greatly  from  that 
which  would  have  been  obtained  had 
identical  methodologies  been  utilized. 
Moreover,  when  JRC  was  specifically 
requested  to  provide  general  expense 
information  on  the  class  or  kind  of 
merchandise  sold  in  the  home  market. 
\RC.  provided  the  Department  with  a 
product-specific  general  expense 
amount.  JRC  could  have  used  this 
opportimity  to  provide  the  general 
expense  information  in  the  same  manner 
as  that  reported  for  profit  and  which 
they  now  claim  to  be  for  the  same 
"general"  class  or  kind  of  merchandise. 

For  these  reasons,  the  Department  has 
determined  that  use  of  the  product- 
specific  SG&A  figure  reported  as  well  as 
the  financial  statement-based  profit 
figure  would  be  inconsistent  and 
distortive.  The  Department  has. 
therefore,  accepted  the  product-specific 
SG&A  amount  reported  for  sales  of 
domestic  transceivers  which  JRC 
supplied  while  continuing  to  use  the 
product-specific  amount  calculated  by 
the  Department  for  profit.  We  believe 
that  this  provides  for  more  reliable  and 
internally  consistent  results  than  does 
the  information  supplied  by  JRC. 

Comment  2:  The  exchange  rate  for 
converting  constructed  value  to  dollars 
for  comparison  %vith  the  U.S.  sale  made 
on  November  28. 1985,  is  incorrect 
because  rt  was  based  on  the  daily  rather 
than  quarterly  exchange  rate.  The 
quarterly  rate  must  be  used  in  this  case. 
JRC  argues,  since  there  is  no  Federal 
Reserve  certified  daily  exchange  rate  for 
the  exact  date  of  sale,  Thanksgiving 
Day,  which  varies  from  the  quarterly 
rate  by  more  than  five  percent 

Department '»  Position:  The 
Department's  statute  and  regulatknis 
direct  it  to  use  the  exchange  rate 
certified  by  the  Federal  Reserve  Board. 
See  S  353.60  of  the  Department's 
regulations  and  31  U.S.C.  section 


5151(c).  The  Federal  Reserve  Board 
certifies  the  quarterly  exchange  rate, 
unless  the  daily  exchange  rate  varies 
fi'om  the  quarterly  rate  by  more  than 
five  percent  in  which  case  the  daily  rate 
is  certified.  See  also  the  Department's 
Position  in  response  to  MELCO's 
Comment  8.  Since  the  daily  exchange 
rate  for  the  day  before  Thanksgiving 
varied  by  more  than  five  percent  from 
the  quarterly  exchange  rate  and  was, 
therefore,  the  rate  certified  by  the 
Federal  Reserve,  the  daily  rate  was  used 
in  converting  constructed  value  to 
dollars.  Because  no  Federal  Reserve 
certified  exchange  rate  was  available 
for  the  holiday  of  Thanksgiving  Day,  we 
have  used  the  rate  in  existence  the  day 
before  the  sales  confirmation  as  a 
reasonable  measure  of  the  exchange 
rate  the  parties  may  be  deemed  to  have 
considered  on  the  date  of  sale  itself. 

Analysis  of  Motorola's  Comments 

Comment  1:  Motorola  argues  that  the 
Department  erred  in  its  preliminary 
results  by  assigning  Fujitsu  its  cash 
deposit  rate  of  57.81  percent  as  best 
information  available,  claiming  that  the 
Department  should  have  instead  used 
the  highest  margin  in  effect  at  the  time 
for  any  company  subject  to  the 
antidiunping  duty  order,  or  106.60 
percent  Motorola  further  argues  that  the 
incentive  for  companies  to  respond  to 
the  Department's  questionnaire  is 
severely  diminished  if  the  worst  they 
have  to  fear  is  a  continuation  of  their 
existing  cash  deposit 

Department's  Position:  We  agree  with 
the  petitioner  that  sufficient  incentive 
through  the  appropriate  application  of 
best  information  available  ("BIA") 
should  be  utiUzed  by  the  Department  in 
order  to  encourage  respondent 
cooperation  and  provide  accurate 
dumping  determinations.  By  failing  to 
respond  to  the  Department's 
questionnaire,  Fujitsu  made  no  attempt 
to  provide  the  Department  with 
information  regarding  their  selling 
practices;  this  fact  should  be  taken  into 
account  in  determining  what  constitutes 
best  information  available  for  this 
manufacturer.  We  believe  that  in  such  a 
situation,  the  best  information  rule  is  a 
rule  of  adverse  inference  (see  Shop 
Toweh  of  Cotton  from  the  People 's 
Republic  of  China:  Final  Results  of 
Administrative  Review  of  Antidumping 
Duty  Order.  (50  FR  26020,  26022.  June  24. 
1985]].  Fujitsu's  cash  deposit  rate  of 
57.81  percent  is  the  "all  other"  rate  firom 
the  original  investigatioo,  and  does  not 
reflect  information  specific  to  this 
manufacturer.  Given  Uie  fact  that  Fujitm 
failed  to  provide  more  accurate 
information,  die  Department  must 
adversely  infer  that  such  information 


would,  therefore,  be  detrimental  to 
Fujitsu.  Given  these  circumstances,  the 
Department  finds  that  the  use  of  the 
highest  rate  of  106.80  percent  fix>m  the 
fair  value  investigation  is  the 
appropriate  application  of  best 
information  available  for  Fujitsu. 

Comment  2:  Motorola  argues  that  the 
Department  should  use  JRC's  home 
market  sales  of  transceivers  as  the  basis 
of  FMV  since  the  home  market 
transceivers  of  two  other  Japanese 
respondents,  MELCO  and  NEC,  were 
determined  by  the  Department  in  the 
original  antidumping  investigation  to  be 
"similar"  merchandise.  Furthermore, 
aside  from  the  cost  differences  detailed 
by  JRC  between  its  home  market 
transceiver  and  the  CMT  kit  sold  for 
export  to  the  United  States,  little 
evidence  has  been  provided  to  support 
JRC's  contention  that  the  two  products 
are  not  "such  or  similar." 

Department's  Position:  In  both  the 
preliminary  and  final  results  of  review, 
the  Department  has  used  constructed 
value  as  the  basis  of  comparison  with 
JRC's  CMT  kits  sold  for  export  to  the 
U.S.  The  cost  differences  between  JRC's 
home  market  transceiver  and  the  U.S. 
product  were  verified  by  the  Department 
and  determined  to  be  of  such  magnitude 
as  to  preclude  a  reasonable  comparison. 
As  the  Department  stated  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  in  Certain  Internal- 
Combustion.  Industrial  Forklift  Trucks 
from  Japan: 

It  is  the  Department's  practice  to  disregard 
home  market  sales  as  the  'uasis  for  foreign 
market  value  when  the  difference  in 
merchandise  adjustments  claimed  are  of  such 
a  magnitude  as  to  lead  us  to  question 
whether  the  home  market  sales  reported  can 
serve  as  an  appropriate  measure  of  foreign 
market  value.  There  are  two  basic  reasons 
for  this  practice:  (1)  In  determining  whether 
U.S.  sales  are  being  made  at  less  than  fair 
value,  we  do  not  want  the  difference  in 
merchandise  adjustment  either  to  falsely 
create  dumping  margins  or  to  mask  them;  and 
(2)  large  difference  in  merchandise 
adjustments  may  indicate  that  the  home 
market  sale  is  not  similar  to  the  U3.  sale, 
thus,  warranting  a  new  comparison  (53  FR 
12552. 125fl7,  April  15. 1988). 

The  cost  differences  existing  between 
the  transceiver  and  the  CMT  kit  would 
have  meant  adjusting  by  an  amount 
which  exceeded  the  entire  cost  of 
producing  the  merchandise  sold  in  the 
United  States.  An  adjustment  of  such 
magnitude  is  inherently  sufficient  to 
question  the  appropriateness  of  such  a 
comparison.  The  Department  has 
continued  to  use  the  home  market 
transceiver  as  the  basis  of  foreign 
market  value  for  MELCO,  one 
respondent  referred  to  by  Motorola. 
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consistent  with  the  finding  of  similarity 
within  the  original  investigation, 
because  the  differences  in  merchandise 
adjustments  for  MELCO  were  not  of  the 
same  magnitude  as  those  for  JRC.  (See 
also  the  Department's  response  to 
MELCO's  comment  1.) 

Comment  3;  Motorola  states  that 
since  it  requested  in  a  timely  manner 
that  the  Department  verify  Nihon 
Dengyo's  response,  the  Department  is 
required  by  statute  to  conduct  a 
verification  before  relying  on  that 
response  in  issuing  its  final  results  of 
administrative  review. 

Department's  Position:  In  accordance 
with  section  778  of  the  Tariff  Act,  the 
Department  conducts  verification  in  an 
annual  administrative  review  under 
section  751(8]  only  when  we  receive  a 
request  for  revocation  from  a 
respondent  when  we  receive  a  request 
for  revocation  from  a  respondent  when 
we  receive  a  request  from  the  domestic 
industry  and  have  not  conducted  a 
verification  during  the  two  immediately 
preceding  reviews  and  determinations, 
or  when  the  domestic  party  has  shown 
"good  cause"  for  verifying  the 
information  received  during  the 
administrative  review  (see  §353.36(a]  of 
the  Department's  regulations  and  Color 
Television  Receivers  from  Korea;  Final 
Results  of  Administrative  Review,  FR 
24975,  2497a  (1988]).  In  the  context  of 
the  first  administrative  review, 
therefore,  the  Department  retains 
discretion  as  to  whether  to  verify  a 
respondent's  information  since  two 
preceding  unverified  reviews  and 
determinations  have  not  as  yet 
transpired.  In  reaching  the  decision  not 
to  verify  this  respondent,  as  was  timely 
requested  by  the  petitioner,  the 
Department  considered  the  substantial 
amount  of  detail  and  supporting  cost 
documentation  provided  in  Nihon 
Dengyo's  questionnaire  and 
supplemental  submissions,  and  the  fact 
that  this  information  was  also  shown  to 
be  consistent  with  its  audited  financial 
statements,  Furthermore,  the  only 
reason  offered  by  the  petitioner  for 
requesting  verification  was  that  Nihon 
Dengyo  had  never  previously  been 
verified.  The  Department,  therefore, 
does  not  find  "good  cause"  for 
verification  of  Nihon  Dengyo. 

Comment  4:  Motorola  states  that  the 
Department  should  set  the  cash  deposit 
rate  for  Nihon  Dengyo  equal  to  that  of 
Fujitsu,  which  acquired  majority  interest 
in  Nihon  Dengyo  during  the  review 
period.  This  would  be  in  accordance 
with  the  Department's  practice  of 
establishing  a  single  margin  for  related 
entities. 

Department's  Position:  The 
Department  does  not  agree  with  the 


petitioner  that  the  administrative 
practice  of  the  Department  is 
automatically  to  establish  a  single 
margin  for  related  entities  based  solely 
on  the  extent  of  their  financial 
relationship.  There  are,  in  fact, 
additional  factors  which  would 
contribute  to  a  decision  to  "collapse" 
related  producers  (/.«.,  to  treat  the  two 
as  a  single  entity).  Such  factors  may 
include  the  fact  that  the  two  companies 
involved  are  capable,  through  their  sales 
and  production  operations,  of 
manipulating  prices  or  affecting 
production  decisions.  See  e.g..  Final 
Determination  of  Sales  at  LTFV;  Brass 
Sheet  and  Strip  from  France.  52  FR  812 
(January  9, 1987);  Final  Determination  of 
Sales  at  LTFV;  Granite  from  Spain,  53 
FR  24335  (June  28, 1988). 

The  sales  made  by  Nihon  Dengyo 
during  the  review  period  were  made 
prior  to  their  acquisition  by  Fujitsu. 
Aside  from  the  degree  of  financial 
interest  held  by  Fujitsu  in  Nihon 
Dengyo,  we  do  not  have  sufficient 
information  to  enable  us  to  conclude 
that  the  parties  do  not  operate  separate 
and  independent  sales  and  production 
operations.  For  this  reason,  the 
Department  will  continue  to  set  separate 
cash  deposit  rates  for  each 
manufacturer. 

Comments:  Motorola  argues  that 
Nihon  Dengyo's  research  and 
development  ("R&D")  costs  were 
selectively  allocated  across  different 
models  resulting  in  a  substantial 
allocation  of  such  expenses  to  products 
sold  outside  the  period  of  review  and  to 
products  sold  during  the  period  of 
review  at  higher  costs.  The  Department 
should  require  the  company  to  use  a 
consistent  amortization  rule  for  these 
expenses. 

Department's  Position:  Although 
Nihon  Dengyo  reported  its  method  of 
allocating  R&D  costs  in  the  same 
manner  as  reflected  in  its  books  and 
records,  the  Department  agrees  with  the 
petitioner  that  an  identical  allocation 
method  would  provide  consistent 
treatment  for  similar  expenses. 
Therefore,  in  our  final  results  of 
administrative  review,  we  have  used  the 
same  allocation  methodology  for  the 
development  for  all  models. 

Comment  6:  Motorola  argues  that  the 
Department  should  consider  the  general 
expenses  and  profit  for  the  two 
respondents  involved  in  the  review  as 
reflective  of  the  experience  of  producers 
of  the  same  general  class  or  kind  of 
merchandise  in  the  country  of 
exportation.  Therefore,  the  Department 
should  use  these  amounts  from  the 
preliminary  results  of  review,  rather 
than  the  lower  statutory  minima,  in 
calculating  a  CV  for  Nihon  Dengyo. 


Department's  Position:  In  the  final 
results  of  review,  the  Department  has 
used  the  statutory  minimum  for  profit  in 
calculating  a  CV  for  MELCO  (see 
MELCO  Comment  2).  Irrespective  of  that 
fact,  however,  the  ge'neral  expense  and 
profit  experience  of  the  two  reviewed 
producers  cast  doubt  on  whether  there 
is  a  common  industry  experience  in 
Japan,  since  the  experiences  of  these 
two  producers  are  dissimilar  for  profit 
and  general  expenses.  The  use  of  the 
statutory  minimum  profit  was  upheld  by 
the  Court  of  International  Trade  in 
Alhambra  Foundry  Co.  v.  U.S,  685  P. 
Supp.  1252, 1280  (1988).  Therefore,  in  the 
absence  of  actual  general  expense  and 
profit  data  for  Nihon  Dengyo,  the 
Department  has  continued  to  use  the 
statutory  minima  for  general  expenses 
and  profit, 

Comment  7:  Petitioner  argues  that, 
despite  the  fact  that  the  product  sold  in 
the  U.S.  by  MELCO  is  a  complete  CMT 
unit  with  many  advanced  features  while 
the  product  sold  in  Japan  is  an 
incomplete  unit  with  only  moderate 
features,  the  Department  has 
nonetheless  accepted  the  large 
difference  in  merchandise  adjustment 
which  reduces  foreign  n\arket  value. 
Instead,  Motorola  states  that  die 
Department  should  reject  the  difference 
in  merchandise  adjustment  reported  by 
MELCO  since  the  U.S.  model  should 
have  a  higher  market  value  than  its 
domestic  counterpart,  therefore,  its 
lower  U.S.  price  cannot  be  due  to 
physical  differences.  Motorola  further 
faults  the  difference  in  merchandise 
adjustment  reported  by  MELCO  alleging 
^that  MELCO  has  not  properly  compiled 
or  attributed  all  overhead  costs.  For 
example,  engineering  and  capital 
equipment  costs  above  a  set  amount 
were  not  included  in  overhead.  In 
addition,  some  R&D  was  reported  as  an 
element  of  SG&A. 

Department's  Position:  The 
petitioner's  conclusion  regarding  the 
relative  value  of  merchandise  assumes 
that  such  a  determination  can  be  made 
simply  by  comparing  the  number  of 
features  available  for  each  model.  Such 
a  conclusion  is  not  substantiated  by  the 
facts  on  the  record.  The  Department 
verified  the  differences  in  merchandise 
adjustment  between  U.S.  and  home 
market  models  reported  by  MELCO  and 
determined  that  the  amount  reported 
was  accurate  and  reflected  actual  cost 
differences  based  on  differences  in 
physical  characteristics  between  the 
U.S.  and  home  market  merchandise. 
Because  a  difference  in  merchandise 
adjustment  accoimts  only  for  differences 
in  variable  costs,  capitalized  costs  such 
as  MELCO's  engineering,  capital 
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equipment  expenses,  and  general  R&O 
expenses  (which  are  included  as  an 
element  of  SG&A)  are  properly  not  part 
of  this  adjustment.  For  these  reasons, 
the  Department  has  allowed  the 
difference  in  merchandise  adjustment  in 
its  analysis. 

Comment  8:  Motorola  alleges  that 
sales  made  by  MELCO  to  a  trading 
company  in  Japan  should  be  treated 
under  the  antidumping  law  as  sales  to  a 
related  party.  Motorola  argues  that  this 
is  the  proper  determination  since 
MELCO  and  the  trading  company  are 
both  members  of  the  powerful 
Mitsubishi  Group.  As  such,  both  are 
ultimately  controlled  in  large  part  by  a 
"group  of  persons"  through  cross 
ownerships  within  the  Group,  financial 
inter-dependencies,  inter-locking  and 
coordinated  directors  and  officers,  and 
de  facto  operation. 

Department's  Position:  Motorola  has 
not  alleged  that  MELCO  and  the  trading 
company  are  related  in  any  nf  the  ways 
set  forth  in  S  353.45  of  our  regulations 
which  reference  section  771(13)  of  the 
Act.  Motorola's  claim  is  similar  to  that 
of  the  petitioner  in  Television  Receiving 
Sets,  Monochrome  and  Color,  from 
Japan.  50  FR  24278  (June  10, 1985).  who 
claimed  that  manufacturers  and 
purchasers  were  related  by  virtue  of 
participation  in  the  groups  of  the 
Japanese  "keiretsu"  system.  The 
Department  rejected  that  argument, 
noting  that  "the  requirements  of  the 
antidumping  law  are  satisHed  when  the 
Department  investigates  whether  there 
is  a  financial  relationship  between  the 
seller  and  the  buyer.  To  go  further  and 
investigate  non-financial  relationships  is 
not  required  by  the  Act."  Id.  at  24280. 
This  reasoning  was  endorsed  by  the 
Court  of  International  Trade  in  Zenith 
Radio  Corp.  v.  the  United  States,  605  F. 
Supp.  695  (Crr  1985).  Therefore,  we  have 
not  treated  these  transactions  as  if  they 
were  between  related  parties. 

Comment  9:  Motorola  questions  the 
amount  of  CMT  sales  revenue  used  by 
MELCO  in  allocating  certain  selling 
expenses  during  1985  and  1986. 
Specifically  Motorola  points  to  the 
difference  between  that  amount  and  the 
total  for  CMT  sales  shown  on  MELCO's 
submitted  sales  listing. 

Department's  Position:  MELCO's  sales 
revenue  figiire  used  for  allocation 
purposes  appropriately  includes  all 
CMT  sales — i.e.,  sales  of  CMTs  entered 
before  and  sold  after  the  suspension  of 
hquidation;  sales  of  CMTs  manufactured 
in,  and  with  parts  from,  the  United 
States;  and  those  CMTs  covered  by  the 
antidumping  duty  order.  The  latter 
amount  correlates  with  the  specific  sales 
being  reviewed  as  indicated  on 
MELCO's  sales  listing. 


Comment  10:  Motorola  questions  a 
wide  vanance  in  overseas  shipping 
expenses  reported  for  MELCO's  U.S. 
sales. 

Department's  Position:  MELCO's 
differences  in  freight  expenses  result 
from  the  different  quantities  involved  in 
shipments  as  well  as  the  fact  that  some 
shipments  were  air-freighted  while 
others  were  sent  by  sea. 

Comment  11:  Motorola  questions 
whether  all  parts  imported  by  MELCO 
as  part  of  a  CMT  kit  are  included  in  the 
analysis  since  MELCO's  response 
distinguishes  between  "non-covered 
parts"  and  parts  covered  by  the 
antidumping  duty  order. 

Department's  Position:  The 
Department  has  not  distinguished 
among  parts  within  MELCO's  kit  and 
has  treated  the  kits  as  a  whole.  All  costs 
associated  with  each  kit  have  been 
included  in  their  entirety. 

Comment  12:  Motorola  questions  the 
use  of  a  uniform  sale  date  for  a 
particular  grouping  of  MELCO's  sales 
since  the  sale  terms  do  not  appear  to  be 
Bxed  on  that  date. 

Department's  Position:  MELCO's 
contracts  on  the  sale  date  in  question 
established  the  terms  of  sales  including 
price,  quantity  and  shipment  schedule. 
Petitioner's  question  may  stem  from  the 
fact  that  two  sales  prices  for  the  same 
CMT  were  set  forth  in  separate 
contracts  on  that  date.  Contracts 
provided  to  the  Department  by  MELCO 
verify  these  facts. 

Comment  13:  Petitioner  faults  the 
Department's  value  added  adjustment 
because  it  included  losses  attributable 
to  U.S.  inputs. 

Department's  Position:  In  arriving  at  a 
U.S.  price  for  MELCO's  kit  at  the  time  of 
importation,  the  Department  adjusts  for 
all  U.S.  value-added,  including  any 
proportional  loss  attributed  to  U.S. 
value.  This  adjustment  is  consistent 
with  the  statute,  regulations,  and  the 
Department's  administrative  practice. 
(See  Department's  Position  on  MELCO's 
conunent  4.) 

Comment  14:  Motorola  argues  that 
MELCO's  start-up  expenses  for  U.S. 
production  were  spread  over  projected 
capacity  estimates  that  are  excessive. 

Department's  Position:  We  disagree. 
The  Department  relied  on  three  years  of 
actual  production  experience  in 
estimating  the  total  five  year  production 
volume  for  allocating  MELCO's  start-up 
expenses.  Since  production  during  the 
initial  years  of  operation  was 
significantly  below  capacity,  it  is  not 
unreasonable  for  the  Department  to 
accept  a  moderate  growth  in  production 
thereafter  considering  MELCO's 
projections  remained  below  full 
capacity.  Moreover,  the  average  aimual 


production  for  the  five  year  period,  using 
the  Department's  methodology,  remains 
below  the  last  year  of  actual  production 
provided  by  MELCO. 

Comment  15:  Motorola  questions  the 
average  credit  expense  reported  by 
MELCO  in  1986  because  the  financial 
statement  shows  interest  rates  which 
would  produce  a  higher  average  than 
that  reported. 

Department's  Position:  The  interest 
rate  derived  by  the  petitioner  results 
from  a  simple  average  of  the  high  and 
low  amounts  reported  for  promissory 
rates  from  MELCO's  financial  statement. 
The  average  interest  rate  reported  by 
MELCO  is  based  on  the  average  of 
actual  borrowing  rates  experienced 
during  the  period  by  the  company. 
Accordingly,  we  have  used  the  interest 
rate  reported  by  MELCO. 

Comment  16:  Motorola  questions 
whether  the  interest  income  allowed  as 
an  offset  to  MELCO's  interest  expense 
was  attributable  to  CMT  operations. 

Department's  Position:  The  interest 
income  claimed  by  MELCO  as  an  offset 
to  interest  expense  was  for  interest 
earned  on  compensatory  balances.  The 
Department  does  not  require  that  such 
interest  be  exclusively  related  to  the 
merchandise  subject  to  review.  Short- 
term  interest  income,  such  as  that 
earned  on  compensatory  balances, 
which  is  related  to  the  ordinary  course 
of  business,  is  accepted  as  an  offset  to 
short-term  interest  expense.  (See  Final 
Results  of  Administrative  Review: 
Titanium  Sponge  from  Japan,  (52  FR 
4799.  February  17. 1988.))  No  offset  was 
claimed  on  long-term  instruments  or 
investment  income  that  is  generally  not 
allowed  as  an  offset  by  the  Department. 

Final  Results  of  the  Review 

As  a  result  of  the  comments  received, 
and  correction  of  clerical  errors,  we 
have  revised  our  preliminary  results, 
and  determine  that  the  following 
margins  exist  for  the  period  June  11, 
1985  through  November  30, 1986: 


Manufacturer 

Margin 
(parcani) 

Mitsubistii  Electric  Corporation 

6.99 

Nihon  Dengyo..-    ._     ... 

Japan  Radio 

Fujitsu _ 

3.89 

17.71 

106.60 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Individual  differences  between 
United  States  price  and  foreign  market 
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value  may  vary  from  the  percentages 
stated  above. 

Further,  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required 
for  MELCO,  Nihon  Dengyo,  Japan  Radio 
Company,  and  Fujitsu.  For  shipments 
from  the  remaining  known 
manufacturers  or  exporters  not  covered 
by  this  review,  the  cash  deposit  will 
continue  to  be  at  the  rate  established  in 
the  antidumping  duty  order  (50  FR  51724, 
December  19, 1985).  For  any  future 
entries  of  this  merchandise  from  a  new 
exporter  not  covered  in  this  or  prior 
reviews,  whose  first  shipments  occurred 
after  November  30. 1986  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  17.71  percent  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Japanese  cellular  mobile  telephones  and 
subassemblies  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(aJ(l)) 
and  §  353.22  of  the  Department's 
regulations. 

Dated:  November  9. 1989. 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  8^27189  Filed  11-17-69;  8:45  am] 

MLUNO  COOE  3610-OS-ll 


National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice  of  Partially  Closed 
Meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committefi  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  National 
Institute  of  Standards  and  Technology 
Visiting  Committee  on  Advanced 
Technology  will  meet  Monday. 
December  11, 1989.  from  8:30  a.m.  to  5 
p.m.  The  Visiting  Committee  on 
Advanced  Technology  is  composed  of 
nine  members  appointed  by  the  Director 
of  the  National  Institute  of  Standards 
and  Technology  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development,  engineering, 
labor,  education,  management 
consulting,  environment,  and 


international  relations.  The  purpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  discussion  on  NIST 
Budget  scheduled  to  begin  at  3  p.m.  and 
ending  at  5  p.m.  on  December  11. 1989. 
will  be  closed. 

DATE:  The  meeting  will  convene 
December  11, 1989.  at  6:30  a.m.  and  will 
adjourn  at  5  p.m. 

ADDRESS:  The  meeting  will  be  held  in 
Lecture  Room  A,  Administration 
Building,  National  Institute  of  Standards 
and  Technology.  Gaithersburg, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  E.  Hall.  Visiting  Committee 
Executive  Director.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  975-2158. 

SUPPLEMENTARY  INFORMATION!  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
September  1, 1989,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
examination  and  discussion  of  the 
budget  for  the  Institute  may  be  closed  in 
accordance  with  section  552(b)(9)(B)  of 
title  5,  United  States  Code,  since  the 
meeting  is  likely  to  disclose  financial 
information  that  may  be  privileged  or 
confidential. 

Dated:  November  14, 1989. 
Raymond  G.  Kammer. 
Acting  Director. 

(FR  Doc.  89-27207  Filed  ll-17-«9;  8:45  am) 
MIXINQ  COOE  3510-1)-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  George  S. 
Chenault  From  an  Objection  by  the 
South  Carolina  Coastal  Council 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration, 

Conmierce. 

ACTION:  Notice  of  appeal. 

On  August  28, 1989.  George  S. 
Chenault  (Appellant),  filed  with  the 
Secretary  of  Commerce  a  notice  of 
appeal  under  section  307(c)(3)(A]  of  the 
Coastal  Zone  Management  Act  of  1972. 
16  U.S.C.  1456(c)(3)(A).  and  the 
Department  of  Commerce's 
(Department)  implementing  regulations. 


15  CFR  part  930.  subpart  H.  The  appeal 
is  taken  from  an  objection  by  the  South 
Carolina  Coastal  Council  to  the 
Appellant's  consistency  certification  for 
a  U.S.  Army  Corps  of  Engineers'  (Corps) 
permit  for  Uie  construction  of  a  small 
pond  in  Burton.  South  Carolina.  The 
State's  objection  precludes  the  Corps 
from  issuing  the  permit  to  the  Appellant 
pending  the  outcome  of  the  Appellant's 
appeal. 

The  Appellant  has  requested  a  stay  of 
the  appeal  and  that  request  has  been 
granted.  The  Appellant  has  until 
December  1, 1989  to  file  his  brief  and 
supporting  information  and  data.  If 
Appellant  perfects  the  appeal  by  filing 
the  supporting  data  and  information 
required  by  the  Department's 
implementing  regulations,  public 
comments  will  be  solicited  by  a  notice 
in  the  Federal  Register  and  a  local 
newspaper. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Erickson.  Attorney-Adviser, 
NOA.\  Office  of  General  Counsel.  U.S. 
Department  of  Conmierce.  1825 
Connecticut  Avenue  NW..  Suite  603, 
Washington.  DC  20235  (202)  673-5200. 

(Federal  Domestic  AMistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Dated:  November  9, 1989. 
|ohn  A.  Knausa, 

Under  Secretary  for  Oceana  and  Atmosphere. 
(FR  Doc.  8&-27220  Filed  ll-17-a9;  8:45  am) 
BiujNa  cooe  3Si»4a-M 


Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Jorge  L 
Guerrero-Calderon  From  an  Objection 
by  the  Puerto  Rico  Planning  Board 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

action:  Request  for  comments. 

On  March  17. 1989,  the  Secretary  of 
Commerce  received  a  notice  of  appeal 
from  Mr.  Guerrero-Calderon  (Appellant) 
pursuant  to  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act,  16 
U.S.C.  1456(c)(3)(A).  and  the  Department 
of  Commerce's  implementing 
regulations.  15  U.S.C.  part  93a  subpart 
H.  The  appeal  is  taken  from  an  objection 
by  the  Puerto  Rico  Planning  Board 
(PRPB)  to  the  Appellant's  consistency 
certification  for  a  United  States  Army 
Corps  of  Engineers  (Corps)  permit  to 
build  a  private  use  timber  pier,  with 
mooring  pilings  and  buoys,  in 
Tamarindo  Bay.  Culebra.  Puerto  Rico. 
The  PRPBs  objection  precludes  the 
Corps  from  issuing  the  permit  pending 
the  outcome  of  the  Appellant's  appeal. 


inm  P  Federal  Reff«tBr  /  Vol  54.  No.  222  /  Monday.  November  20.  1989  /  Noticeg 


On  June  6. 1989,  the  Department  of 
Commerce  published  a  Notice  of  Appeal 
in  the  Federal  Registsr.  54  FR  2425a  The 
Notice  indicated  that  if  the  Appellant 
perfected  the  Appeal  by  filing  the 
supporting  data  and  infonnation 
required  by  the  Department's 
implementing  regulations,  then  public 
comments  would  be  solicited  by  a  notice 
in  the  Federal  Register  and  by  a  notice 
in  a  local  newspaper. 

On  June  la  198y,  the  Department 
received  the  Appellant's  brief  and 
supporting  data  and  informution.  On 
July  21, 19^  the  Department  received 
the  response  brief  of  the  Puerto  Rico 
Planning  Board. 

Section  307(cK3KA)  of  the  C2MA 
provides  that  a  tini^ly  objection  by  a 
state  (defined  to  include  Puerto  Rico  for 
purpoftes  of  the  CZMA]  to  a  consistency 
certification  precludes  any  Federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary  of 
Commerce  finds  that  the  activity  is 
either  "consistent  with  the  objectives" 
of  the  CZMA  (Ground  I)  or  "necessary 
in  the  interest  of  national  security" 
(Ground  U).  16  U.S.C.  1456(c)(3)(A).  To 
make  such  a  detemination.  the 
Secretary  must  find  that  the  proposed 
project  satisfies  the  requirements  of  15 
CFR  930.121  or  15  CFR  930.122. 

The  Appellant  requests  that  the 
Secretary  override  the  PRPB's 
consistency  objections  based  on  Ground 
I.  To  make  the  determination  that  the 
proposed  activity  is  permissible  because 
it  is  "consistent  with  the  objectives"  of 
the  CZMA.  the  Secretary  must  find  that 
it  satisfies  the  following  four 
requirements:  (1)  the  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  or  purposes  contained  in 
Sections  302  or  303  of  the  CZMA;  (2)  the 
adverse  effects  of  the  proposed  activity 
do  not  outweigh  its  contribution  to  the 
national  interest;  (3)  the  pruposed 
activity  wiil  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act  and  (4)  no  reasonable 
alternative  is  availdble  that  would 
permit  the  activity  to  be  conducted  in  a 
manner  consistent  with  Puerto  Rico's 
coastal  Dianagement  program.  15  CFR 
930.121. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121.  Comments  are  due  within  thirty 
days  of  the  publication  of  this  notice 
and  should  be  sent  to  Hugh  C 
Schratwieser.  Attorney-Adviser.  Office 
of  the  Assistant  General  Counsel  for 
Ocean  Services,  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
U.S.  Department  of  Commerce,  1B25 
Connecticut  Avenue,  NW.,  Suite  603. 
VV  ashington  DC  20235.  Copies  of 


comments  should  also  be  sent  to  lina  M 
Duerio,  Acting  President,  Puerto  Rico 
Planning  Board,  Minillas  Governmental 
Center.  North  Building.  De  Diego  Ave., 
Stop  22.  P.O.  Box  41119,  San  Juan.  Puerto 
Rico  000940-9985.  and  to  Mr.  forge  L 
Guerrero-Calderon,  Abogados  Notaries. 
Calle  de  la  Tanca  Numero  300.  Viejo 
San  |uan,  Puerto  Rico  00901. 

All  nonconfidential  documents 
submitted  or  received  in  this  appeal  are 
available  for  public  inspection  during 
business  hours  at  the  offices  of  the 
Puerto  Rico  Planning  Board  and  the 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  NOAA. 
FOR  FURTHER  INFORMATION  CONTACT. 
Hugh  C.  Schratwieser.  Attorney- 
Adviser,  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue  NW.,  Suite  603, 
Washington,  DC  20235,  (202)  673-5200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance} 

Dated  November  13. 1989. 
John  A.  KnauN. 

Under  Secretary  for  Oceans  and  A  tmosphere. 
(FR  Doc.  a»-2722t  Piled  11-17-89:  8:45  am) 

BtlXIMG  CODE  3S1»-0Mi 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

CNO  Executive  Panel  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Pand  Advisory 
Committee  on  Superconductivity  will 
meet  December  7. 1989  from  2  p.m.  to  5 
p.m.,  at  4401  Ford  Avenue,  Alexandria. 
Virginia.  This  session  will  be  closed  to 
the  public. 

The  purpose  of  this  meeting  is  to 
discuss  the  development  and  application 
of  both  cryogenic  and  high  temperature 
superconductivity  to  naval  systems  and 
related  intelligence,  particularly  that 
related  to  integrated  ship  power  and 
combat  systems.  The  entire  agenda  of 
the  meeting  will  consist  of  discussions 
of  key  issues  regarding  research 
requirements  and  risks,  the  ability  of  the 
industrial  base,  both  here  and  abroad,  to 
support  these  requirements  and  field 
prototj'pe  systems,  and  related 
intelligence  analyses.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
Order  to  be  kept  secret  in  the  interest  of 


national  defense,  and  is,  in  fact 
properly  classified  pursuant  to  such 
Executive  Order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Faye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue. 
Room  HOI.  Alexandria.  Vii^ginia  22302- 
0268,  Phone  (703)  75ft-1205. 

Dated:  15  November  1969. 
Sandra  M.  Kay, 

Department  of  the  \'avy.  Alternate  Federal 
Register  Liaison  Officer 
(FR  Doc.  88-27173  Filed  11-17-89;  8:45  am] 
BUXmC  COOE  3S10-AE-N 


Intent  To  Grant  Partially  Exclusive 
Patent;  Razar  Resources,  Inc. 

agency:  Department  of  the  Navy.  DOD. 

ACTION:  Intent  to  grant  partially 
exclusive  patent  license;  Razar 
Resources,  Inc. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  intent  to  grant  to 
Razar  Resources,  Inc.,  a  revocable, 
nonassignable,  partially  exclusive 
license  to  practice  the  Government- 
owned  invention  described  in  U.S. 
Patent  No.  4,809.638,  entitled  "Ocean 
Location  Marking  Using  Film  Forming 
Polymers."  issued  March  7. 1989; 
inventors:  Robert  R.  Kolesar  and  J.  Terry 
Richard. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP),  Arlington, 
Virginia  22217-5000. 

DATE:  November  20, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson.  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCaP),  800  N.  Quincy  Sti«et, 
Arlington  VA  22217-500a  telephone 
(202)  696-4001. 

Dated:  November  IS.  1939. 
Sandra  M.  Kay, 

Department  of  the  Navy.  Alternate  Federal 
Register  Liaison  Officer. 

[FR  Doc.  89-27174  Filed  11-17-89;  8:45  am) 

WLUNQ  COOE  3ai»<AE-M 
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DEPARTMENT  OF  ENERGY 

Office  of  Nuclear  Energy 

Certification  of  the  Radiological 
Condition  of  Shipplngport  Atomic 
Power  Station,  Shipplngport,  PA 

AQENCY:  Office  of  Remedial  Action  and 
Waste  Technology,  DOE. 
ACTION:  Notice  of  certification. 

summary:  The  U.S.  Department  of 
Energy  has  completed  remedial  action  to 
decontaminate  and  dismantle  the 
reactor  and  steam  generating  portions  of 
the  Shipplngport  Atomic  Power  Station, 
This  Federal  Register  Notice 
summarizes  those  activities  involved  in 
the  accomplishment  of  the  remedial 
action. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.J.  Fiore,  Director,  Division  of  Facility 
and  Site  Decommissioning  Projects, 
Office  of  Remedial  Action  and  Waste 
Technology,  U.S.  Department  of  Energy, 
Washington,  DC  20545,  (301)  353-5272. 
SUPPt^MENTARY  INFORMATION:  The 

Shipplngport  Atomic  Power  Station 
(Shippingport  Station)  was  constructed 
during  the  mid-1950s  as  a  joint  project  of 
the  Federal  Government  and  the 
Duquesne  Light  Company  (DLC).  The 
purposes  of  the  project  were  to  develop 
and  demonstrate  pressurized  water 
reactor  (PWR)  technology  and  to 
generate  electricity.  The  reactor  and 
steam  generating  portions  of  the  station 
were  owned  by  the  U.S.  Department  of 
Energy  (DOE)  and  the  electrical 
generating  portion  was  owned  by  DLC, 
The  station  is  located  on  the  south  bank 
of  the  Ohio  River  at  Shippingport. 
Beaver  County,  Pennsylvania,  on 
approximately  seven  acres  of  land 
leased  from  DLC  by  the  U.S.  Department 
of  Energy. 

The  station  achieved  criticality  in 
December  1957  and  was  operated  by 
DLC  under  contract  with  the  Atomic 
Energy  Commission  (AEC),*  office  of  the 
Deputy  Assistant  Secretary  for  Naval 
Reactors.  The  Shippingport  Station 
produced  over  7.4  billion  kilowatt  hours 
of  electricity  from  the  time  it  began 
operation  in  December  1957  until 
operations  were  terminated  on  October 
1, 1982.  The  station  utiUzed  three  cores 
of  reactor  fuel,  the  last  of  which  was  a 
light  water  breeder  reactor  (LWBR)  core. 
The  LWBR  core  was  installed  in  1977  for 
the  purpose  of  demonstrating  the 
thermal  breeding  principle  in  a  light 
water  reactor  and  was  shut  down  on 
October  1, 1982.  The  DOE  had  no  further 
plans  for  the  station  and  no  utility  had 


'  The  Atomic  Energy  Commiuion  was  a  statutory 
predecessor  agency  of  [X)E 


indicated  an  interest  in  continuing 
operation  of  the  station  to  produce 
electricity.  Thus,  following  end-of-Iife 
testing  and  defueling,  the  station  was 
made  available  for  decommissioning  in 
September  of  1984. 

The  station  consisted  of  a  pressurized 
water  reactor  (PWR)  originally  rated  at 
72-MWe,  a  turbine  generator,  and 
associated  facilities.  The  principal 
elements  of  the  reactor  plant  were  the 
reactor  pressure  vessel,  and  four 
primary  coolant  loops  and  associated 
equipment  which  circulated  the  reactor 
coolant  between  the  core  and  the  steam 
generators.  The  entire  primary  coolant 
system  was  enclosed  in  a  IV4  inch 
minimum  thick  steel  containment 
chamber  system  consisting  of  three 
cylinders  and  a  sphere.  The  containment 
chambers  were  located  inside  heavily 
reinforced  concrete  enclosures,  mostly 
underground,  with  walls  and  slabs 
ranging  in  thickness  from  3  to  7  ft.  Most 
radwaste  facilities  were  located  in 
buildings  and  buried  vaults  or  trenches, 
while  some  facilities  were  out-of-doors. 

The  station  also  included  a  turbine 
building,  a  test  and  training  building  and 
a  control  room.  These  structures  and 
their  non-radiological  enclosed  systems 
are  owned  by  DLC  and  were  not 
dismantled  during  the  decommissioning 
effort. 

In  1984,  the  DOE's  Surplus  Facilities 
Management  Program  under  the 
Assistant  Secretary  for  Nuclear  Energy 
took  responsibility  for  decommissioning 
the  station  properties.  Radioactive 
materials  above  acceptable  residual 
levels  were  subsequently  removed  and 
transported  to  a  DOE  radioactive  waste 
disposal  site  at  Hanford,  Washington. 
Radioactively  clean  asbestos  was  sent 
to  a  U.S.  Environmental  Protection 
Agency  (EPA)  permitted  asbestos 
disposal  site.  Chemically  hazardous 
materials  were  removed  for  disposal  at 
U.S.  EPA  permitted  hazardous  waste 
treatment  and  disposal  facilities.  The 
structures  remaining  on  site  were 
decontaminated  and  demoKshed  and 
interred  at  the  site.  Physical 
decommissioning  was  completed  in  June 
of  1989.  Post-remedial  action  surveys 
have  demonstrated,  and  DOE  has 
certified,  that  radiological  conditions  on 
the  affected  property  comply  with  DOE 
decontamination  guidelines,  and  that  the 
Shippingport  Atomic  Power  Station  site 
presents  no  radiological  hazard  to  the 
general  public  or  to  site  occupants  as  a 
result  of  DOE  pedecessor  activities. 
These  findings  are  supported  by 
information  contained  in  the  DOE 
Certification  Docket  for  the  remedial 
action  performed  at  the  site  from  1985 
through  1989.  Independent  verification 
of  these  findings  was  performed  by  Oak 


Ridge  Associated  Universities  whose 
Radiological  Site  Assessment  Program's 
corroborating  report  is  also  included  in 
the  Docket.  Accordingly,  the  property 
comprising  the  reactor  site  is  released 
from  the  DOE's  Surplus  Facilities 
Management  Program. 

The  certification  docket  will  be 
available  for  review  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
(except  Federal  holidays),  in  the 
Department  of  Energy  PubHc  Reading 
Room  located  in  Room  lE-190  of  the 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC. 

The  Department  of  Energy,  through 
the  Richland  Operations  Office,  Project 
Management  Division,  has  issued  the 
following  statement; 

Statement  of  Certification;  The  Property 
Comprising  the  Shippingport  Atomic 
Power  Station 

The  Richland  Operations  Office, 
Project  Management  Division  has 
reviewed  the  radiological  data  obtained 
following  remedial  action  at  the  subject 
property.  Based  on  this  review,  the  DOE 
has  certified  that  the  property  is  in 
compliance  with  DOE  decontamination 
criteria  and  standards.  Accordingly,  the 
property  known  as  the  Shippingport 
Atomic  Power  Station  on  Duquesne 
Light  Company  land  in  the  Borough  of 
Shippingport,  Beaver  County, 
Commonwealth  of  Pennsylvania  is 
released  from  the  Surplus  Facilities 
Management  Program. 

This  certification  of  compliance 
provides  assurance  that  use  of  the 
property  will  not  result  in  radiological 
exposure  to  members  of  the  general 
public  or  to  site  occupants  above 
applicable  DOE  Guidelines. 

Dated:  October  31, 1989. 
John  E.  Baublitz. 

Acting  Director.  Office  of  Remedial  Action 
and  Waste  Technology.  Office  of  Nuclear 
Energy,  U.S.  Department  of  Energy- 
[FR  Doc.  89-27227  Filed  11-17-89;  8:45  amj 
BIUJNO  COOE  MSO-OI-M 


Grants;  Advanced  Coal  Research 

agency:  Pittsburgh  Energy  Technology 
Center,  DOE. 

ACTION:  Notice  of  Restricted  Eligibility 
for  the  Program  Solicitation  No.  DE- 
PS22-90PC90282  for  Support  of 
Advanced  Coal  Research  at  U.S. 
Colleges  and  Universities. 

summary:  The  DOE  announces  that 
pursuant  to  10  CFR  600.7(b)(1),  it  intends 
to  conduct  a  competitive  Program 
Solicitation  to  award,  on  a  restricted 
eligibility  basis,  grants  to  U.S.  colleges, 
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universities,  and  university-affiliated 
research  institutions  in  support  of 
advanced  coal  research.  The  grants  will 
be  awarded  to  a  limited  number  of 
proposals  selected  on  the  basis  of 
scientific  merit,  subject  to  the 
availability  of  funds. 
8UPPt£MENTARY  INFORMATION:  Since  the 
inception  of  the  University  Coal 
Research  Program  in  FY-80  (by 
Congressional  direction)  it  has  been 
DOE'S  intent  to  maintain  and  upgrade 
educational,  training  and  research 
capabilities  of  our  universities  and 
colleges  in  the  fields  of  science  and 
technology  related  to  coal.  Moreover, 
the  involvement  of  professors  and 
students  to  generate  fresh  research 
ideas  and  to  ensure  a  future  supply  of 
coal  scientists  and  engineers  is  a  key 
purpose  of  this  program.  Therefore.  U.S. 
colleges,  universities,  and  university- 
affiliated  research  institutions  may 
submit,  in  response  to  this  solicitation, 
applications  only  //the  Principal 
Investigator  or  a  Co-Prinicpal 
Investigator  listed  on  the  application  is  a 
teaching  professor  at  the  university  and 
at  least  one  student  registered  at  the 
university  is  to  receive  compensation  for 
work  performed  in  the  conduct  of 
research  proposed  in  the  application, 
and  proposals  for  the  university- 
affiliated  research  institutions  are 
submitted  through  the  college  or 
university  with  which  they  are  affdiated. 
So  long  as  these  conditions  are  met. 
other  participants,  Co-Principal 
Investigators  or  research  staff  who  do 
not  bold  teaching  or  student  positions 
may  be  included  as  part  of  the  research 
team. 

Eligibility  for  participation  in  this 
program  in  FY-90  is  restricted  to  U.S. 
colleges  and  universities  and  university- 
affiliated  research  institutions  as 
defined  above. 

All  applications  must  relate  to  coal 
research  in  one  of  the  following  seven 
technical  categories: 

(1)  Coal  Science:  Fundamental 
research  on  the  structure, 
characteristics,  and  reactivity  of  coal 
and  coal-derived  materials;  nature  of  the 
oxygen-,  nitrogen-,  and  sulfur-bonding  in 
coal:  geochemical  and  geophysical 
properties  of  coal;  techniques  and 
instrumentation  applicable  to  the 
analysis  of  coal,  coal  mineral  matter, 
and  coal-derived  materials. 

(2)  Coal  Surface  Science:  Research  on 
surface  properties  of  coal  and  mineral 
matter  pertinent  to  weathering, 
preparation  (i.e..  cleaning,  surface 
enhanced  beneficiation,  dewatering,  and 
pelletizing),  conversion,  utilization,  and 
the  rheology  of  coal-oil/coal-water 
slurries. 


(3)  Reaction  Chemistry:  Fundamental 
research  directed  toward  an 
understanding  of  organic,  inorganic,  and 
biochemistry  of  coal  with  respect  to 
catalyzed  and  uncatalyzed  conversion 
and  utilization;  chemical  and 
microbiological  coal  cleaning, 
gasification,  liquefaction,  denitrification. 
denitrogenation,  and  desulfiunzation; 
novel  reactions  for  depolymerizing  coal; 
chemical  reactions  in  supercritical 
fluids;  and  fuel  cell  chemistry. 

(4)  Advanced  Process  Concepts: 
Research  on  concepts  of  improved  coal 
conversion  and  utilization  processes 
through  novel  chemistry,  engineering, 
reactors,  or  components. 

(5)  Engineering  Fundamentals  and 
Thermodynamics:  Research  on  the 
effect  of  temperature  and/or  pressure  on 
transport  phenomena  with  or  without 
chemical  reactions;  measurement  and 
correlation  of  thermodynamic  and 
transport  properties  pertinent  to  coal 
conversion  and  utilization;  and 
supercritical  phase  behavior. 

(6)  Environmental  Science:  Research 
on  the  formation,  control,  and 
elimination  of  pollutants  arising  from 
coal  conversion  and  utilization 
reactions. 

[7]  High  Temperature  Phenomena: 
Investigation  of  the  physical  and 
chemical  phenomena  at  high 
temperatures  associated  with 
combustion  and  gasification  of  coal  and 
with  electromagnetic  generation  of 
power;  vaporization  of  alkalis  and  ash 
fusion  in  coal  conversion  and  utilization 
processes:  and  high  temperature 
separation  techniques. 

Awards:  DOE  anticipates  awarding 
grants  for  each  project  subject  to  the 
availability  of  funds.  Approximately 
$5.39  million  is  available  for  the  program 
solicitation,  which  should  provide 
support  for  about  30  proposals.  Program 
solicitations  are  expected  to  be  ready 
for  mailing  by  December  5, 1989. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  in  the  Program 
Solicitation.  To  be  eligible,  applications 
must  be  received  by  the  Department  of 
Energy  by  January  23, 1990. 

FOR  FURTHER  H«FORMATION  CONTACT 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box  10940, 
MS  921-165,  Pittsburgh.  PA  15236.  Attn: 
John  N.  Augustine. 

Dated:  November  8. 1989. 
Sun  W.  Chun. 
Director. 

(FR  Doc.  88-27217  FiJed  11-17-89;  8:45  am] 
MUJNO  CODE  M90-«1-«l 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP89-634-000  and  CP89-815- 
000;  CP89-62»-000] 

Iroquois  Gas  Transmission  System; 
Tennessee  Gas  Pipeline  Co.;  Iroquois/ 
Tennessee  Pipeline  Project; 
Availability  of  Draft  Environmental 
Impact  Statement 

November  14, 1989. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC).  has  made  available 
a  draft  environmental  impact  statement 
(DEIS)  on  the  natural  gas  pipeline 
facilities  proposed  in  the  above- 
referenced  dockets,  and  related 
nonjurisdictional  facilities. 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  TTie  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  including  receipt  of  necessary 
permits  and  approvals,  would  have 
limited  adverse  environmental  impact 
The  DEIS  evaluates  alternatives  to  the 
proposals. 

Iroquois  Gas  Transmission  System 
(Iroquois]  proposed  in  its  applications. 
Docket  Nos.  CP89-634-000  and  CP89- 
815-000  to  construct  pipeline  facilities 
and  transport  up  to  533,900  thousand 
cubic  feet  per  day  (Mcfd)  of  nautral  gas 
received  from  TransCanada  PipeLines 
Limited.  The  gas  would  be  delivered  to 
local  distribution  companies  (LDCs), 
cogeneration,  and  electric  generation 
customers  in  New  York.  New  Jersey, 
and  southern  New  England  areas. 
Iroquois  would  also  deliver  gas  to 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  near  Wright.  New  York  and 
Stratford.  Connecticut,  and  to  Algonquin 
Gas  Transmission  Company  (Algonquin) 
near  Brookfield,  Connecticut  for 
redelivery  to  certain  LDCs, 
cogeneration,  and  power  generation 
customers  in  Connecticut. 
Massachusetts,  New  Hampshire  and 
Rhode  Island.  Iroquois  would  deliver 
additional  gas  at  South  Commack.  New 
York,  for  exchange  and  redelivery  by 
Texas  Eastern  Transmission 
Corporation  to  three  LDCs  in  New 
Jersey.  To  dehver  this  gas  Iroquois 
would  construct  a  new,  369.4-mile 
pipeline  system  of  30-  and  24-inch 
diameter  pipe  from  the  U.S./Canada 
border  near  Waddington,  New  York, 
extending  through  New  York  and 
Connecticut,  across  Long  Island  Sound 
and  terminating  at  facilities  of  the  Long 
Island  Lighting  Company  (ULCO)  near 
South  Commack,  New  York. 


Federal  Register  /  Vol.  54.  No.  222  /  Monday,  November  20,  1989  /  Notices 


4fl021 


Tennessee  in  its  application.  Docket 
No.  CP89-Q29-000,  proposed  to  transport 
243,195  Mcfd  of  Canadian  gas  received 
from  Iroquois  for  delivery  to  certain 
LDCs  and  congeneration  customers  in 
Massachusetts,  Connecticut,  New 
Hampshire,  New  York  and  Rhode 
Island;  and  Tennessee  would  transport 
74,547  Mcfd  of  domestic  gas  for  New 
England  Power  Company  NEP  and  2,000 
Mcfd  for  an  LDC  customer  of  Champlain 
Pipeline  Company.  To  deliver  this  gas, 
Tennessee  would  construct  117.6  miles 
of  mairdine  loop.  23.5  miles  of  lateral 
loops  and  replacement  pipe,  13.7  miles 
of  new  pipeline  extensions  and  9,900 
horsepower  of  compression  in 
Pennsylvania,  New  Hampshire.  New 
Jersey,  New  York,  Rhode  Island  and 
Massachusetts  on  its  existing  mainline 
system. 

Algonquin  proposed  in  its  application, 
Docket  No.  CP89-661-000  to  receive  up 
to  20,000  Mcfd  of  Canadian  gas  from  the 
Iroquois/Tennessee  Pipeline  Project  and 
redeliver  it  to  LDCs  in  Connecticut  and 
New  York.  Algonguin  also  proposes  to 
receive  up  to  74,547  Mcfd  of  domestic 
gas  from  Tennessee  at  Mendon. 
Massachusetts,  and  redeliver  it  to  NEP. 
The  environmental  impact  of  these 
facilities  is  evaluated  in  a  separate  EIS 
prepared  for  the  Champlain  Pipeline 
Project. 

The  staff  studied  an  alternative  route 
called  the  Iroquois/Greater  Northeast 
(Iroquois/GNE)  route  as  part  of  a  single 
pipeline  alternative  to  the  combined 
Iroquois/Tennessee  and  Champlain 
Pipeline  Projects.  This  alternative  route 
would  deviate  from  the  proposed 
Iroquois  route  near  Canajoharie,  New 
York  (milepost  171)  and  head  in  an 
easterly  direction  197.1  miles  to 
Mendon,  Massachusetts.  This 
alternative  is  discussed  in  volume  II  of 
the  DFIS. 

Concurrent  with  this  notice,  a 
separate  notice  for  the  Champlain 
Pipeline  Project  is  being  issued.  Anyone 
affected  by  both  projects,  including 
Federal,  state  and  local  entities,  will  be 
sent  both  notices.  Anyone  else  can 
request  a  copy  of  the  other  notice  by 
contacting  the  FERC  Project  Manager 
identified  below. 

Public  Meeting  Schedule 

Public  meetings  will  be  held  in 
January  at  the  following  locations  to 
receive  comments  on  the  DEIS: 


Date  and  Time 

Locatkxis 

7:00  to  11:00  p.m 

Danbury  Higti  Sctxx)!,  43 

Clapboard  Road. 

Danbury,  CT  06810. 

Jan.  10,  1990: 

12:00  to  4:00  p.m 

Executive  Room.  Alt>any 

7:00  to  11:00  pm. 

Ramada  Inn,  1228 

Western  Avenue, 

Albany,  NY  12203. 

Jan.  11,  1990: 

12;00to4:0Cp.m 

University  o1 

7:00  to  11:00  pm. 

Massachusetts, 

Campus  Center,  Room 

168  C.  Amherst,  MA 

01003. 

Date  and  Time 


Jan.  S,  1990: 

12:00  to  4:00  p.m.. 


Locations 


Danbury  Hilton.  18  CM 
RIdgebum  Rowl, 
Oanbufy.  CT  06810. 


Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental  impacts 
described  in  the  DEIS.  Anyone  who 
would  like  to  make  an  oral  presentation 
at  the  meeting  should  contact  the  FERC 
Project  Manager  to  have  their  name 
placed  on  the  speakers'  list.  Priority  will 
be  given  to  persons  representing  groups. 
A  second  speakers'  list  will  be  available 
at  the  public  meeting.  Presentations  will 
be  limited  to  five  minutes  in  length. 
Transcripts  will  be  made  of  the 
meetings. 

The  U.S.  Army  Corps  of  Engineers 
(COE)  will  be  issuing  a  separate  notice 
for  these  meetings.  The  COE  intends  to 
use  the  same  meetings  to  fulfill  its  own 
requirements  under  the  Clean  Water 
Act. 

A  copy  of  this  notice  has  been 
distributed  to  Federal.  State,  and  local 
agencies,  public  interest  groups, 
libraries,  newspapers,  parties  in  this 
proceeding,  and  other  interested 
individuals. 

Comment  Procedure 

Written  comments  are  also  welcome 
to  help  identify  significant  new  issues  or 
concerns  related  to  the  proposed  action. 
All  comments  on  specific  environmental 
issues  should  contain  supporting 
docimientation  rationale.  Written 
comments  must  be  filed  on  or  before 
January  1, 1990.  reference  Docket  Nos. 
CP89-634-000,  CP89-81 5-000,  and  CP89- 
629-000,  and  should  be  addressed  to  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  A  copy  of 
the  comments  should  also  be  sent  to  the 
FERC  Project  Manager  identified  below. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  die  DEIS,  a  final  EIS  (FEIS)  will 
then  be  published  by  the  staff  and 
distributed.  The  FEIS  will  contain  the 
staffs  responses  to  timely  comments 
received  on  the  DEIS. 

The  DEIS  has  been  placed  in  the 
public  files  of  die  FERC  and  is  avadable 
for  public  inspection  io  the  FERC's 


Division  of  Public  Information,  Room 
2200,  825  North  Capitol  Sti-eet,  NE.. 
Washington,  DC  20426.  Copies  have 
been  mailed  to  Federal.  State  and  local 
agencies,  public  interest  groups, 
interested  individuals,  newspapers,  and 
parties  in  this  proceeding.  Any  person 
may  file  a  motion  to  intervene  on  the 
basis  of  the  Commission  staffs  DEIS  (18 
CFR  380.10  (a)  and  285.214). 

Copies  of  the  DEIS  are  available  from 
Mr.  Mark  Jensen.  Project  Manager, 
Environmental  Policy  and  Project 
Analysis  Branch,  Office  of  Pipeline  and 
Producer  Regulation,  Room  7312.  825 
North  Capitol  Sti-eet.  NE..  Washington, 
DC  20426.  or  call  (202)  357-9021  or  FTS 
357-9021. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-26865  Filed  11-17-89;  8:45  am) 

BtUINQ  COOe  •717-01-M 


[Docket  No.  EL90-5-000] 

City  and  County  of  San  Francisco,  CA 
V.  Pacific  Gas  &  Electric  Co.;  Rling 

November  13. 1989. 

Take  notice  that  on  November  8. 1989. 
pursuant  to  Sections  205.  206  and  306  of 
die  Federal  Power  Act,  16  U.S.C.  824d. 
824e  and  825e.  and  Rules  206.  209  and 
212  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.206, 
.209  and  212,  die  City  and  County  of  San 
Francisco  (San  Francisco)  tendered  for 
filing  a  Complaint  and  Motion  for 
Issuance  of  an  Order  to  Show  Cause 
against  Pacific  Gas  and  Electric 
Company  (PG&E).  San  Francisco  also 
filed  a  Motion  for  Expedited 
Consideration. 

In  its  Complaint,  San  Francisco 
alleges  that  on  October  19, 1989,  PG&E 
made  an  unexpected  demand  on  San 
Francisco  for  payment  of  $2,886,112  as  a 
"true-up"  rate  for  service  rendered 
directly  to  San  Francisco  and  indirecdy 
to  Modesto  Irrigation  District.  Turlock 
Irrigation  District  and  NI  Industries.  Inc. 
under  a  series  of  agreements  among 
PG&E.  San  Francisco,  Turlock  and 
Modesto.  San  Francisco  represents  that 
PG&E  has  not  filed  a  rate  with  die 
Commission  under  which  these  charges 
can  properly  be  collected.  San  Francisco 
furdier  alleges  dial  PG&E  has 
improperly  attempted  to  use  the  dispute 
resolution  and  arbitration  procedures  of 
die  San  Francisco-PG&E  Agreement 
(PG&E's  FERC  Rate  Schedule  No.  114)  to 
resolve  this  claim. 

San  Francisco  requests  the 
Commission  grant  the  following  relief: 
(i)  That  the  Commission  issue  an  order 
summarily  requiring  PG&E  to  show 
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cause  why  it  is  not  required  to  file  with 
this  Commission  and  justify  its  proposed 
surcharge;  (ii)  that  the  Commission 
enjoin  PG&E  from  invoking  the 
arbitration  provisions  of  the  San 
Francisco-PG&E  Agreement;  and  (iii)  in 
the  alternative,  if  the  Commission  does 
not  summarily  order  PG&E  to  show 
cause,  that  the  Commission  issue  an 
order  initiating  an  evidentiary 
proceeding  under  section  206  of  the 
Federal  Power  Act  investigating  the 
justness  and  reasonableness  of  the 
surcharge  sought  by  PG&E  for  the  Diablo 
true-up. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  1, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protectants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Answers  to  the 
complaint  shall  be  due  on  or  before 
December  1, 1989. 
Lois  D.  Cashelt 
Secretary. 
[FR  Doc.  8»-27146  Files  11-17-89;  8:45  am] 

BILUNQ  COOC  1717-01-11 

[Docket  No.  RP90-21-001] 

CNG  Transmission  Corp.;  Riing 

November  13, 1989. 

Take  notice  that  on  November  7, 1989, 
CNG  Transmission  Corporation  (CNG) 
filed  Substitute  Second  Revised  Sheet 
No.  120  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  to  be  effective  December 
1,1989. 

CNG  withdraws  First  Revised  Sheet 
No.  120  of  its  October  30. 1989.  and 
requests  that  it  be  replaced  with 
Substitute  Sheet  No.  120. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  November  20. 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-27147  Filed  11-17-89;  8:45  am] 

BHJJNQ  COOE  6717-01-H 


[Docket  No.  RP89-147-007] 

United  Gas  Pipe  Une  Co.;  Compliance 
Filing 

November  13, 1989. 

Take  notice  that  on  November  6, 1989, 
United  Gas  Pipe  Line  Company  (United) 
submitted  for  filing  the  following  tariff 
sheets  and  certain  workpapers  with 
narrative  descriptions  in  response  to  the 
Commission's  October  5, 1989  Order 
(October  5. 1989  Order)  in  this 
proceeding.  The  tariff  sheets  and 
workpapers  are  also  consistent  with  the 
Commission's  October  5, 1989  Order 
(Sea  Robin)  in  Sea  Robin  Pipeline 
Company  Docket  No.  RP89-141-001  (Sea 
Robin  Order). 

Effective  May  1. 1989 

Fourth  Substitute  Original  Sheet  No.  4-M 
Third  Substitute  Original  Sheet  No.  4-N 
Fourth  Substitute  Original  Sheet  No.  4-0 
Third  Substitute  Original  Sheet  No.  4-P 
Fourth  Substitute  Original  Sheet  No.  4-Q 
Third  Substitute  Original  Sheet  No.  4-Ql 
Third  Substitute  Original  Sheet  No.  4-R 

United  states  that  the  filing  will  be 
served  upon  all  parties  listed  on  the 
official  service  list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  sliould  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  N.  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the  Commission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  November  20, 1989. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-27148  Filed  11-17-89;  8:45  am] 

nUJNO  COOE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  3681-3] 

Stratospheric  Ozone  Protection 
Advisory  Committee;  Meeting 

action:  Announcement  of  Meeting, 
November  28, 1989  ^ 

summary:  On  Tuesday,  November  28, 
1989,  from  12:00  to  1:30  p.m.,  the  U.S. 
Environmental  Protection  Agency  (EPA). 
Stratospheric  Ozone  Protection 
Advisory  Committee.  (54  FR  41677)  will 
hold  their  second  meeting.  The  meeting 
will  take  place  at  the  EPA  Auditorium, 
located  at  EPA  Headquarters,  401  M  St. 
SW.,  Washington,  DC.  The  purpose  of 
this  meeting  is  to  inform  members  and 
the  public  about  the  activities  that  took 
place  at  the  recent  workgroup  meeting 
of  the  Parties  to  the  Montreal  Protocol 

The  EPA  plans  to  hold  the  meeting  by 
conference  call,  although  some  members 
of  the  committee  who  are  located  in  the 
Washington  area  may  prefer  to  attend  in 
person.  The  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karla  Perri,  at  (202)  382-7750  or  write  to 
the  Division  of  Global  Change,  Office  of 
Air  and  Radiation,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW. 
Washington,  DC  20460. 

Dated:  November  14, 1989. 
Bob  Axelrad. 

Acting  Director,  Office  of  Atmospheric  and 
Indoor  Air  Programs. 
[FR  Doc.  89-27212  Filed  11-17-89;  8:45  am) 

BILUNO  CODE  WaO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-84S-DR] 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  Callfomla 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

California  (FEMA-845-DR).  dated 

October  18, 1989,  and  related 

determinations. 

DATED:  November  4, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 

Programs.  Federal  Emergency 

Management  Agency,  Washington,  DC 

20472  (202)  646-3614. 

Notice;  The  notice  of  a  major  disaster 
for  the  State  of  California,  dated 
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October  18, 1989,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  October 
18, 1989: 

Marin  County  for  Public  Assistance. 

Solano  County  and  the  cities  of  Isieton  (in 
Sacramento  County)  and  Tracy  (in  San 
Joaquin  County)  for  Individual  Assistance 
and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  89-27204  Filed  11-17-89:  8:45  am) 

WLUNO  COOE  S71S-21-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Strachan  Stripping 
Co.  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NIV..  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200306 

Title: 

Strachan  Shipping  Company  Terminal 

Handling  Agreement, 
Strachan  Shipping  Company 
(Suachan),  South  Atlantic  Cargo 
Shipping  N.V  (SACS). 
Synopsis:  The  Agreement  provides  for 
terminal  handling  8er\'ice8  at  Port 
Everglades  for  certain  cargoes,  with 
Strachan  as  terminal  operator  and  SACS 
as  ocean  carrier. 

Agreement  No.:  224-200270-001 

Title:  Port  of  Oakland  Terminal 
Agreement. 
Parties:     ■ 
Port  of  Oakland, 
Mitsui  O.S.K.  Lines,  Ltd.. 
Nippon  Liner  System  (North 


American),  Inc. 
Synopsis:  The  Agreement  amends  the 
basic  agreement  to  provide  that  an 
amendment  to  the  agreement  will  be 
filed  with  the  FMC  prior  to  the 
effectiveness  of  a  rental  revision  during 
any  hold  over  month-to-month  tenancy 
following  conclusion  of  the  basic 
agreement's  term. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  IS.  1989. 
Joseph  C.  Polking. 
Secretary. 

[FR  Doc.  89-27180  Filed  11-17-89;  8:45  am] 
MIXING  COOE  tTJO-CI-m 


Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  die  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
10573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200059-001 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 
Port  of  Oakland 

Canadian  Transport  Company  Limited 
(CTC) 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  provide  for  the 
temporary  transfer  of  CTC's  terminal 
operations  from  the  Howard  Terminal 
to  the  Ninth  Avenue  Terminal  as  a 
result  of  damage  caused  by  the 
October  17th  earthquake. 

Agreement  No.:  224-200157-002 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 
Port  of  Oakland 
Marine  Terminal  Corporation 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  permit  Canadian 
Transport  Company  Limited  the 
temporary  use  of  the  Ninth  Avenue 
Terminal  as  a  result  of  damage  caused 
by  the  October  17th  earthquake. 

Agreement  No.:  224-200164-002 


Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 
Port  of  Oakland 
Compagnie  Maritime  Beige  (CMB) 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  provide  for  the 
temporary  transfer  of  CMB's  terminal 
operations  from  the  Howard  Terminal 
to  the  Transbay  Terminal  as  a  result 
of  damage  caused  by  the  October  17tb 
earthquake. 

Agreement  No.:  224-200274-001 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 
Port  of  Oakland 
Pasha  Properties.  Inc. 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  permit  Compagnie 
Maritime  Beige  the  temporary  use  of 
the  Transbay  Terminal  as  a  result  of 
damage  caused  by  the  October  17th 
earthquake. 

Agreement  No.:  224-010968-004 

Title:  Maryland  Port  Administration 
Terminal  Agreement 

Parties: 
Maryland  Port  Administration  (MPA) 
Hapag-Lloyd  AG/Atlantic  Division 
(HL) 

Synopsis:  The  Agreement  extends  the 
terms  of  the  basic  agreement  between 
MPA  and  HL  for  a  term  of  three 
months. 

Agreement  No.:  224-200305 

Title:  New  Orleans  Steamship 
Association  Terminal  Agreement 

Parties: 
Cooper/T.  Smith  Stevedoring  Co.,  Inc. 
Transocean  Terminal  Operations 
Anchor  Stevedoring  Co.,  Inc. 

Synopsis:  The  Agreement  provides  for 
the  establishment  of  New  Orleans 
Steamship  Association.  It  enables  the 
parties  to  meet,  discuss  and  agree 
upon  rates,  charges,  rules,  regulations, 
practices,  terms  and  conditions  of 
service  for  car,  truck  and  barge 
loading/unloading,  and  other  marine 
terminal  matters  pertaining  to  the 
receipt,  handling  and/or  delivery  of 
passengers  and/or  cargo  at  the  public 
wharves  in  the  Port  of  New  Orleans 
and,  in  turn,  to  present 
recommendations  and  requests 
pertaining  thereto  to  the  Board  of 
Commissioners  of  the  Port  of  New 
Orleans,  as  well  as,  any  other  similar 
public  port  entity  handling  common 
carriers  on  the  Mississippi  River. 

By  Order  of  the  Federal  Maritime 
Commission. 
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Dated:  November  14. 1969. 
foMph  C.  Polking. 

Secretary. 

(FR  Doc.  89-27112  Filed  11-17-89;  8:45  am| 

BIUJNO  COOC  CTM-OI-II 


FEDERAL  RESERVE  SYSTEM 

Bamett  Banks,  Inc.,  et  at.;  Applications 
To  Engage  de  Novo  in  Permissible 
Nonbaniclng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  22S.23(a)(l))  for  the  Board's 
approval  under  section  4(c)[8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  8, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  Bamett  Banks,  Inc.,  Jacksonville, 
Florida;  to  engage  de  novo  through  its 
subsidiary,  Bamett  Merchant  Services, 


Inc.,  Jacksonville,  Florida,  in  making, 
servicing,  and  acquiring  loans,  or  other 
extensions  of  credit  directly  for  the 
accounts  of  others,  such  as  would  be 
made  by  a  credit  card  company 
pursuant  to  \  225.25(b)(l)(ii)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  First  Chicago  Corporation,  Chicago, 
Illinois;  to  engage  de  novo  through  its 
subsidiary.  First  Chicago  Capital 
Markets.  Inc.,  Chicago,  Illinois,  in 
establishing  a  branch  in  London, 
England,  to  engage  in  underwriting  and 
dealing  in  obligations  of  the  United 
States  government  and  other  bank 
eligible  securities  pursuant  to 
§  225.25(b)(ie)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President]  411 
Locust  Street,  St  Louis,  Missouri  63166: 

1.  Commercial  Bancorp,  Inc.,  Obion, 
Tennessee;  to  engage  de  novo  in 
community  development  activities 
pursuant  to  S  225.25(b)(e)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Obion,  Tennessee. 

2.  Sebastian  Bankshares.  Inc.  Barling. 
Arkansas;  to  engage  de'novo  through  its 
subsidiary.  Citizens  Mortgage  Company. 
Inc..  Barling,  Arkansas,  in  loan 
origination  and  packaging  pursuant  to 

S  225.25(b](l]  of  the  Board's  Regulation 

Y. 

lennifer  |.  |ohinon. 

Associate  Secretary  of  the  Board 

(FR  Doc.  89-27166  Filed  11-17-89;  8:45  am] 

BtLUNQ  CODE  «t10-«1-M 


Richard  F.  Nogle  et  al.;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  4. 1989. 


A.  Federal  Resmve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Richard  F.  and  Beverley  Nogle, 
Chanute,  Kansas:  to  acquire  25  percent 
of  the  voting  shares  of  Fall  River 
Bankshares.  Inc.  Fall  River,  Kansas,  and 
thereby  indirectly  acquire  Fall  River 
State  Bank,  Fall  River,  Kansas.  The 
Nogles  will  also  acquire  an  option  on 
the  remaining  75  percent  of  Company's 
shares  as  part  of  the  proposal. 
Jennifer ).  loiinson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27167  Filed  11-17-89;  8:45  am] 

BNXIMO  COOC  mO-OI-M 


Society  for  Savings  Bancorp,  inc.,  et 
al..  Acquisitions  of  Companies 
Engaged  in  Pennissibte  Nonlianklng 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)  (2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8])  and  (  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanlcing 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  insp>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  7, 1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Society  for  Savings  Bancorp,  Inc., 
Hartford,  Connecticut;  to  acquire 
Franklin  Equity  Leasing  Company,  St. 
Louis,  Missouri,  and  thereby  engage  in 
the  leasing  of  personal  property, 
including  motor  vehicles  and  cellular 
telephones,  on  both  a  direct  and  an 
indirect  basis,  to  individuals  and 
business  lessees,  and  including  the 
acquisitions  and  disposition  or  re- 
leasing of  such  personal  property 
pursuant  to  S  225.25(b)(5);  the  sale,  on 
an  agency  basis  only,  of  credit  life 
insurance  to  FELCO  lessees  pursuant  to 
S  225.25(b)(8);  the  provision  of  data 
processing  to  third  parties  by  means  of 
the  sale  or  licensing  of  FELCO's 
proprietary  software  package  for  the 
financial  management  of  vehicle  leasing 
businesses,  pursuant  to  S  225.25(b)(7); 
and  the  offering  and  sale,  as  agent  for 
local  repair  shops,  of  motor  vehicle 
warranty  extension  and  maintenance 
contracts  on  an  optional  basis  to 
FELCO's  lessees,  as  an  activity 
incidental  to  vehicle  leasing  pursuant  to 
9  225.21(a](2]  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted 
within  the  metropolitan  areas  of 
FELCO's  existing  leasing  offices  in 
Boise,  Idaho;  Omaha,  Nebraska; 
Portland,  Oregon;  Seattle,  Washington; 
St.  Louis.  Missouri;  and  Tucson.  Arizona 
and  from  proposed  branch  offices  in 
Kansas  City,  Missouri;  Nashville. 
Tennessee;  Austin,  Texas,  and  Tulsa, 
Oklahoma,  with  the  exception  of  the 
data  processing  activities  which  will  be 
conducted  on  a  nationwide  basis. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  jr.,  Vice  President)'l455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  National  City  Corporation, 
Cleveland.  Ohio;  to  acquire  GEM 
Savings  Assoication,  Dayton.  Ohio,  and 
thereby  engage  in  the  savings  and  loan 
business  pursuant  to  S  225.25(b)(9);  and 
its  subsidiaries.  GEM  Mortgage 
Corporation  of  North  America.  Dayton, 
Ohio,  and  thereby  engage  in  mortgage 
banking  pursuant  to  %  225.25(b)(1);  GEM 
America  Realty  and  Investment 
Corporation,  Dayton,  Ohio,  and  thereby 
engage  in  providing  real  estate  loans 
pursuant  to  §  225.25(b)(1),  real  estate 
appraisal  services  pursuant  to 
§  225.25(b)(13),  and  managing  of  GEM 
Savings  Association  real  estate  pursuant 
to  S  225.22(b);  GEM  City  Community 


Urban  Redevelopment  Corporation, 
Dayton,  Ohio,  and  thereby  hold  real 
estate  on  which  GEM  Savings 
Association's  main  office  is  located 
pursuant  to  S  225.22(l)(2){vi);  GEM 
Financial  Insurance  Agency.  Inc., 
Dayton,  Ohio,  which  is  an  inactive 
company,  and  Applicant  proposes  to 
keep  it  as  such;  GEM  Financial 
Corporation,  Dayton.  Ohio,  and  thereby 
engage  in  discount  brokerage  services 
pursuant  to  S  225.25(b)(15);  Cen-Pro.  Inc.. 
Dayton,  Ohio,  and  thereby  engage  in 
arranging  commercial  real  estate  equity 
financing  pursuant  to  S  225.25(b){14); 
and  Dayton  Arcade  Community  Urban 
Redevelopment  Corp..  Dayton,  Ohio, 
and  thereby  engage  in  the  business  of 
holding  for  resale  property  acquired 
through  foreclosure  pursuant  to 
§  225.21(c)(1)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  December  1, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27168  Filed  11-17-89;  8:45  am] 

•ttXma  CODE  «31(H)1-M 


Union  Bancehares,  Inc.,  et  al.; 
Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Banking  Holding 
Companies 

The  companies  listed  In  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdiiig 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  8. 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  701 


East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Union  Bancshares,  Inc.,  Blairsville, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Bank,  Murphy, 
North  Carolina. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  First  Commercial  Corporation, 
Little  Rock.  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  ABT 
Bancshares  Corporation,  Hot  Springs, 
Arkansas,  and  thereby  indirectly 
acquire  Arkansas  Bank  and  Trust 
Company,  Hot  Springs,  Arkansas.  Bank 
engages  in  the  sale  of  universal  Hfe, 
property  and  casualty  insurance. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Wells  Fargo  Sr  Company,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Central 
Pacific  Corporation,  Bakersfield, 
California,  and  thereby  indirectly 
acquire  American  National  Bank, 
Bakersfield,  Cahfomia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  14, 1989. 
Jennifer  J.  Joluuon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27169  Filed  11-17-89;  8:45  am) 

StLUNQ  COOC  ttllMII-* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Board  of  Scientific  Counselors,  Center 
for  infectious  Diseases;  Establishment 

action:  Notice  of  Establishment;  Board 
of  Scientific  Counselors,  Center  for 
Infectious  Diseases. 

Pursuant  to  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  2,  the 
Centers  for  Disease  Control  (CDC) 
announces  the  establishment  by  the 
Secretary  of  Health  and  Human  Services 
of  the  following  Federal  advisory 
committee: 

Designation:  Board  of  Scientific 
Counselors,  Center  for  Infectious 
Diseases. 

Purpose:  This  Board  will  provide 
advice  and  guidance  to  the  Secretary, 
the  Assistant  Secretary  for  Health,  the 
Director,  CDC,  and  the  Director,  Center 
for  Infectious  Diseases,  regarding 
program  goals  and  objectives,  strategies, 
program  organization  and  resources  for 
infectious  disease  prevention  and 
control,  and  program  priorities  including 
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surveillance,  epidemiologic 
investigations,  field  studies,  reference 
diagnostic  services,  technology  transfer, 
education  and  training,  consultation, 
information  dissemination,  professional 
interactions  and  collaborations 
(nationally  and  internationally],  and 
applied  research,  including  etiologic 
research,  diagnostics  research, 
epidemiologic  research,  and  intervention 
research. 

Authority  for  this  Board  will  expire 
October  31. 1991,  unless  the  Secretary  of 
Health  and  Human  Services,  with  the 
concurrence  of  the  Committee 
Management  Secretariat,  General 
Services  Administration,  formally 
determines  that  continuance  is  in  the 
public  interest. 

Dated:  November  14. 19ea 
Qvin  Hilyar, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  89-27150  Filed  11-17-89:  8:45  am) 
HLUNQ  COOC  4160-1«-« 


Advisory  Committee  on  Childtiood 
Lead  Poisoning  Prevention; 
Establishment 

action:  Notice  of  Establishment: 
Advisory  Committee  on  Childhood  Lead 
Poisoning  Prevention. 

Pursuant  to  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  2,  the 
Centers  for  Disease  Control  (CDC) 
announces  the  establishment  by  the 
Secretary  of  Health  and  Human  Services 
of  the  following  Federal  advisory 
committee: 

Designation:  Advisory  Committee  on 
Childhood  Lead  Poisoning  Prevention. 

Purpose.' This  Committee  will  provide 
advice  and  guidance  to  the  Secretary, 
the  Assistant  Secretary  for  Health,  and 
the  Director,  CDC,  on  revisions  to  the 
policy  statement  entitled  "Preventing 
Lead  Poisoning  in  Young  Children" 
dated  January  1985.  The  revised  policy 
statement  shall  research  findings  since 
1985. 

Authority  for  this  Board  will  expire 
October  31, 1991,  unless  the  Secretary  of 
Health  and  Human  Services,  with  the 
concurrence  of  the  Committee 
Management  Secretariat,  General 
Services  Administration,  formally 
determines  that  continuance  is  in  the 
public  interest. 

Dated:  November  14, 1989. 
Elvin  Hilyer. 

Associate  Director  for  Pol  icy  Coordination. 
Centers  for  Disease  Control. 
|FR  Doc.  89-27151  Filed  11-17-89:  8:45  am] 

MUJNG  COOC  4««»-l*-M 


National  Committee  on  Vital  and 
Heaitti  Statistics  (NCVHS) 
Subcommittee  on  Minority  Health 
Statistics:  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  that  the 
NCVHS  Subcommittee  on  Minority 
Health  Statistics  established  pursuant  to 
42  U.S.C.  242k,  section  306(k)(2)  of  the 
Public  Health  Service  Act  as  amended, 
announces  the  following  Subcommittee 
meeting. 

Name:  NCVHS  Subcommittee  on 
Minority  Health  Statistics 

Time  and  Date:  10:00  a.m.-4:00  p.m., 
December  12. 1989. 

Place:  Room  303A-305A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW..  Washington,  DC. 

Status:  Open 

Purpose:  The  Subcommittee  will  plan 
implementation  of  the  1990  work  plan 
agenda. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Gail  F.  Fisher,  Ph.D.,  Executive 
Secretary,  National  Committee  on  Vital 
and  Health  Statistics,  Room  2-12,  3700 
East  West  Highway,  Hyattsville, 
Maryland  20782.  telephone  (301)  436- 
7050. 

Dated  November  14. 1989. 
Elvin  Hilysr, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  80-27152  Filed  11-17-89:  8:45  am] 
siLUMQ  COOC  4iao-n-ii 


National  Institute  for  Occupational 
Safety  and  Health;  NIOSH  Low  Bade 
Atlas  of  Standardized  Tests/Measures: 
An  Examination  of  Discriminate 
Validity:  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC). 

Name:  NIOSH  Low  Back  Atlas  of 
Standardized  Tests/Measures:  An 
Examination  of  Discrimination  Validity. 

Time  and  Date:  9  a.m.-3:30  p.m. — 
November  30. 1989. 

Place:  Appalachian  Laboratory  for 
Occupational  Safety  and  Health,  Room 
203,  944  Chestnut  Ridge  Road. 
Morgantown.  West  Virginia  26505-288& 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  To  review  a  research 
protocol  which  will  examine  the 
discriminate  validity  of  the  individual 
tests/measures  which  collectively  are 


known  as  the  NIOSH  Low  Back  Atlas  of 
Standardized  Tests/Measures. 

Viewpoints  and  suggestions  from 
industry,  organized  labor,  academia, 
other  government  agencies,  and  the 
public  are  invited. 

Contact  Person:  Roger  M.  Nelson, 
Ph.D.,  Division  of  Safety  Research. 
NIOSH.  CDC.  944  Chestnut  Ridge  Road, 
Morgantown,  West  Virginia  26505-2888, 
Telephone:  Commercial:  (304)  291-4810, 
FTS:  923-4810. 

Dated:  November  9. 1989. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control 

(FR  Doc.  8&-27153  Filed  11-17-89;  8:45  am] 

BILUNG  COOC  4M0-W4I 


Food  and  Drug  Administration 

[Docket  No.  89N-0486] 

Bolar  Pharmaceutical  Co.,  Inc^ 
Proposal  To  Withdraw  Approval  of 
Abbreviated  New  Drug  Application  for 
Triamterene  and  HydrocMorottiiazide 
Capsuler,  Opportunity  for  a  Hearing 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  proposes  to 
withdraw  approval  of  abbreviated  new 
drug  application  (ANOA)  71-845  for 
Triamterene  50  milligrams  (mg)  and 
Hydrochlorothiazide  25  mg  Capsules 
held  by  Bolar  Pharmaceutical  Co.,  Inc., 
P.O.  Box  30,  33  Ralph  Ave..  Copiague. 
NY  11726-0030  (Bolar).  The  grounds  for 
the  proposed  withdrawal  are  that  (1)  the 
application  contains  untrue  statements 
of  material  fact  and  (2)  based  on  new 
information,  evaluated  together  with  the 
evidence  available  when  the  application 
was  approved,  there  is  a  lack  of 
substantial  evidence  that  the  drug  will 
have  the  effect  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

DATES:  A  hearing  request  is  due  on 
December  20, 1989:  data  and  information 
in  support  of  the  hearing  request  are  due 
on  January  19, 1990. 
ADDRESSES:  A  request  for  hearing. 
supporting  data,  and  other  comments 
should  be  identified  with  Docket  No. 
8gN-0486,  and  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Rm.  4- 
62.  Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Walter  A.  Brown.  Division  of  Regulatory 
Affairs  (HFD-3e6).  Center  for  Drug 
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Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-295-8041. 

SUPPLEMENTARY  INFORMATION: 

Background 

Bolar  holds  approved  ANDA  71-845 
for  Triamterene  50  mg  and 
Hydrochlorothiazide  25  mg  Capsules. 
This  product  is  a  generic  version  of 
Smith  Kline  and  French's  (SFK's) 
Dyazide  Capsules. 

In  support  of  approval  of  ANDA  71- 
845.  Bolar  submitted  to  FDA  a 
bioequivalence  study  conducted  by 
PharmaKinetics  Laboratories,  Inc.. 
Baltimore,  MD  (PharmaKinetics).  This 
study,  purportedly  utilizing  product  from 
Bolar's  lot  RD0054,  demonstrated  that 
Bolar's  product  was  bioequivalent  to 
Dyazide. 

This  showing  was  critical  to  the 
approval  of  Bolar's  product.  Dyazide. 
the  listed  drug  under  section  505(j)(6)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  355(j)[6)).  was 
approved  based  on.  among  other  things, 
adequate  and  well-controlled  clinical 
studies  showing  that  the  product  has  the 
effects  claimed  for  it.  Bolar's  generic 
version  of  Dyazide.  Triamterene  50  mg 
and  Hydrochlorothiazide  25  mg 
Capsules,  was  approved  without  the 
submission  of  clinical  efficacy  studies. 
Instead.  Bolar's  product  was  approved 
based  on  a  finding  that  Bolar's  product 
was  bioequivalent  to  Dyazide.  The 
finding  of  bioequivalence  is  necessary  to 
support  the  conclusion  that  Bolar's 
product  will  be  therapeutically 
equivalent  to  Dyazide. 

In  addition  to  the  bioequivalence 
study  purportedly  conducted  using 
product  from  lot  RD0054.  Bolar 
submitted  to  the  ANDA  dissolution 
data,  a  batch  production  record,  and 
stability  data  on  this  lot,  which  were 
necessary  for  approval.  FDA  used  the 
dissolution  data  to  assess  the 
comparability  of  Bolar's  product  and 
Dyazide  and  to  establish  an  appropriate 
dissolution  specification  for  future, 
commercial  batches  of  Bolar's  product. 
The  dissolution  specification  helps 
provide  assurance  that  commercial 
batches  of  Bolar's  product  remain 
bioequivalent  to  Dyazide. 

The  batch  production  record  is 
significant  because  it  characterizes  the 
methods  used  in,  and  the  facilities  and 
controls  used  for.  the  manufacture, 
processing,  and  packing  of  the  Bolar 
product  shown  to  be  bioequivalent  to 
Dyazide.  These  same  methods,  facilities, 
and  controls  must  be  applied  to 
production  of  commercial  batches  of 
Bolar's  product  to  provide  assurance 


that  the  product  remains  bioequivalent 
to  Dyazide. 

The  stability  data  provide  assurance 
that  Bolar's  product  will  retain  its 
physical  and  chemical  characteristics 
and  its  bioequivalence  throughout  its 
labeled  shelf-life. 

FDA  discovered  that  there  are  untrue 
statements  and  discrepancies  in  Bolar's 
ANDA  concerning  the  manufacture  and 
testing  of  lot  RD0054.  These  untrue 
statements  and  discrepancies  constitute 
new  information  that  raises  serious 
questions  about  the  identity  and 
characteristics  of  the  lot  that  was  used 
to  demonstrate  the  bioequivalence  of 
Bolar's  product  and,  thus,  raises 
concerns  about  the  actual 
bioequivalence  of  Bolar's  marketed 
product  to  Dyazide.  This  new 
information  is  derived  from  (1)  a  recent 
inspection  of  Bolar.  (2)  meetings 
between  FDA  and  Bolar  representatives, 
(3)  additional  information  provided  by 
Bolar  representatives.  (4)  a  recent 
inspection  of  PharmaKinetics.  and  (5) 
information  from  the  suppliers  of  the 
active  ingredients  purportedly  used  in 
lot  RD0054.  The  scope  and  significance 
of  these  untrue  statements  and 
discrepancies  call  into  question  the 
reliabihty  of  all  data  submitted  to  FDA 
concerning  lot  RD0054. 

FDA  has  also  evaluated  other 
pertinent  new  information  consisting  of 
FDA  analyses  of  relevant  samples  and 
the  results  from  a  postapproval  study 
submitted  by  Bolar  to  the  State  of 
Termessee  ("the  Tennessee  study")  that 
casts  further  doubt  on  the 
bioequivalence  of  Bolar's  product  and 
on  the  reliability  of  data  submitted  on 
lot  RD0054. 

A  discussion  of  the  new  information 
follows: 

A.  Information  on  the  Manufacture  and 
Testing  of  Lot  RD0054 

1.  Discrepancies  regarding  active 
ingredients.  A  typed  version  of  the 
batch  record  for  lot  RD0054  was 
submitted  to  the  ANDA.  This  record 
shows  the  use  of  raw  material  number 
5609  of  triamterene  on  January  5, 1987. 
However.  Bolar's  raw  material  receiving 
log  shows  that  raw  material  number 
5609  was  not  received  until  January  21. 
1987.  The  batch  record  in  the  ANDA 
also  shows  the  use  of  raw  material 
number  5556  of  hydrochlorothiazide  on 
January  5. 1987.  However,  Bolar's  raw 
material  receiving  log  shows  that  raw 
material  number  5556  was  not  received 
until  January  9, 1987. 

Bolar  has  informed  FDA  that  a 
handwritten  version  of  the  batch  record 
for  lot  RD0054.  which  had  not  been 
submitted  in  the  ANDA,  was  the  original 


record  prepared  at  the  time  Bolar 
manufactiired  the  batch.  This 
handwritten  version  shows  the  use  of 
active  ingredients  identified  by  different 
Bolar  raw  material  numbers  than  those 
shown  in  the  typed  version,  i.e..  raw 
material  number  FS  369-58-572  for 
triamterene  and  FS  98-6-HCT-2  for 
hydrochlorothiazide.  Bolar  had  no 
records  documenting  the  dates  of  receipt 
of  these  two  raw  materials. 

The  records  of  the  suppliers  of  the 
active  ingredient  lots  reportedly  used  by 
Bolar  in  lot  RD0054  do  not  document  a 
transfer  to  Bolar  of  any  portion  of  those 
active  ingredient  lots  until  after  the  date 
Bolar's  records  indicate  that  lot  RD0054 
was  made.  The  suppliers  have  informed 
FDA  that  they  would  have  kept  records 
of  any  shipment  to  Bolar.  It  t^us  appears 
that  Bolar  submitted  untrue  statements 
in  ANDA  71-645  regarding  lot  RD0054. 

FDA  has  determined  that  two 
individuals.  Gaspare  A.  Albanese  and 
Clifford  S.  Helt.  who  are  identified  in 
Bolar's  records  as  having  tested  the 
active  ingredient  lots  reportedly  used  in 
the  manufacture  of  lot  RD0054,  were  not 
employed  by  Bolar  until  after  the  dates 
of  testing  indicated  in  the  records.  These 
records  include  raw  materials  analytical 
reports  for  triamterene  raw  material 
numbers  5609  and  FS  389-58-572  and  for 
hydrochlorothiazide  raw  material 
numbers  5566  and  FS  96-6-HCT-2.  Both 
Mr.  Albanese  and  Mr.  Helt  identified  the 
signatures  on  these  records  as  theirs  but 
stated  that  the  dates  were  not  in  their 
handwritting.  Bolar  submitted  to  FDA  in 
ANDA  71-845  copies  of  the  analytical 
reports  for  triamterene  raw  material 
number  5609  and  hydrochlorothiazide 
raw  material  number  5566  that  show 
testing  by  Mr.  Albanese  on  dates  prior 
to  his  employment  at  Bolar. 

The  untrue  statements  and 
discrepancies  found  in  the  ANDA  and  in 
Bolar's  records  raise  questions  about  the 
identity  and  characteristics  of  the  active 
ingredients  used  in  lot  RD0054  and  the 
time  at  which  this  lot  was  manufactured, 
and  cast  doubt  on  the  veracity  of  other 
representations  made  in  the  ANDA 
concerning  lot  RD0054. 

2.  Batch  record  discrepancies.  The 
one-page  handwritten  version  of  the 
batch  record  for  lot  RD0054,  purportedly 
the  original  version  prepared 
contemporaneously  with  the 
manufacture  of  the  batch,  failed  to 
include  information  about  many 
production  and  control  operations.  As 
noted  earlier.  Bolar  did  not  submit  a 
copy  of  this  handwritten  batch  record  in 
the  ANDA.  Sometime  after  the  batch 
was  actually  made.  Bolar  reportedly 
prepared  a  five-page  typed  version  of 
the  batch  record  for  lot  RD0054 
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containing  substantial  additional 
information  and  then  submitted  a  copy 
of  this  typed  version  to  ANDA  71-845. 
No  original  records  were  found  to 
support  the  additional  information  in  the 
typed  version. 

Because  the  typed  version  of  the 
batch  record  for  lot  RD0054  was    _^ 
prepared  after  production  of  the  bate 
and  contains  more  information  thWthe 
original  handwritten  version,  t^^re  is  a 
lack  of  adequate  assurance  th^the 
record  submitted/ttTFBA-Biicurately 
represents  all  the  manufacturing  steps 
used  to  producyiot  RD0054.  In  5ie 
absence  ofjilequate  original 
documgjit^ion  of  how  lot  RD0054  was 
m^HfuTactured,  the  entries  on  the  typed 
Ji^atch  record  that  are  not  contained  in 
the  original  batch  record  are 
questionable  and  cannot  be  relied  upon 
to  establish  the  methods  of  manufacture 
of  the  batch.  Moreover,  as  discussed 
above,  the  two  different  versions  of  the 
batch  record  show  the  use  of  different 
raw  material  numbers  for  triamterene 
and  hydrochlorothiazide.  The 
discrepancies  betwppn  the  two  records 
and  the  questionable  entries  on  the 
typed  version  raise  questions  about  how 
and  when  lot  RD0054  was  actually  made 
and  whether  this  lot  is  representative  of 
the  product  approved  in  the  ANDA  or 
marketed  by  Bolar. 

The  copy  of  the  typed  batch  record  for 
lot  RD0054  submitted  to  ANDA  71-845 
shows  that  the  production  order  was 
prepared  by  T.  Vahidy  on  January  5, 
1987,  and  checked  by  A.  Walsh  on 
January  5, 1987.  These  are  untrue 
statements  in  that  Susan  Long 
reportedly  entered  all  of  the  typed 
information  on  this  five-page  production 
order  at  an  unspecified  date  sometime 
after  lot  RD0054  was  manufactured  on 
January  5  and  6. 1987,  and  subsequently 
returned  it  along  with  the  one-page 
handwritten  version  to  Mr.  Vahidy  to 
complete  certain  sections  in  writing  on 
the  typed  production  order.  Thereupon. 
Mr.  Vahidy  reportedly  signed  and  dated 
the  typed  version  as  having  prepared  it 
on  January  5. 1987.  and  Mr.  Walsh 
reportedly  signed  and  dated  it  as  having 
checked  it  on  January  5, 1987. 

For  the  typed  version,  all  other  entries 
showing  dates  of  performance  of  each 
operation  are  misrepresented  in  that  the 
batch  record  as  submitted  implies  that 
the  entries  were  made  at  the  time  of 
performance  when  in  fact  they  were 
made  later. 

3.  Discrepancies  regarding  the 
identity  of  the  bioequivalence  test  lot. 
Bolar  contends  that  lot  RD0054  was  used 
in  conducting  the  bioequivalence  study 
submitted  to  support  approval  of  ANDA 
71-845.  However,  there  are  various 
discrepancies  in  the  records,  some  of 


which  indicate  that  Bolar's  lot  RD0047 
rather  than  lot  RD0054  was  used  for  the 
bioequivalence  study  submitted  to  FDA. 
BplaF^rtecords  indicate  that  the  two  lots 
/ere  manufactured  differently, 
including  batch  size,  mixing  time,  and 
active  ingredient  lots  used.  Lot  RD0054 
was  reportedly  manufactured  in 
accordance  with  the  manufacturing 
procedures  ultimately  approved  in  the 
ANDA;  lot  RD0047  was  manufactured 
using  different  procedures. 

Bolar  reportedly  sent,  on  separate 
days,  a  sample  of  each  lot  to 
PharmaKinetics  for  bioequivalence 
testing.  Each  sample  was  compared, 
during  separate  bioequivalence  tests, 
with  a  sample  horn  a  different  lot  of 
SKF's  Dyazide  Capsules.  According  to 
records  at  PharmaKinetics.  the  lot 
identified  as  RD0054  failed  its 
bioequivalence  test  (study  30-86-02-7), 
but  the  lot  identified  as  RD0047  passed 
its  bioequivalence  test  (study  30-84-12- 
6).  Bolar  submitted  a  copy  of 
PharmaKinetics'  study  30-84-12-6  to 
ANDA  71-845.  clainVing^lhe  study  was 
performed  with  lot  RD0054.  Bolar  has 
admitted  to  FDA  that  it  altered  part  of 
the  certified  copy  of  PharmaKinetics' 
study  30-84-12-6  to  indicate  that  the 
study  had  been  conducted  using  lot 
RD0054,  but  at  least  one  page  still 
identified  the  study  lot  as  RD0047. 

Bolar  contends  that  it  made  a  mistake 
when  it  labeled  the  bottles  of  the 
samples  of  the  two  di^erent  lots  shipped 
to  PharmaKinetics,  inadvertently 
switching  the  labels  for  lots  RDCI054  and 
RD0047.  Thus,  Bolar  contends,  the  lot 
identified  in  PharmaKinetics'  report  as 
RD0047  was  in  reality  RD0054.  Bolar  has 
further  indicated  that  it  realized  this 
mistake  after  receiving  both  study 
reports  from  PharmaKinetics,  so  it 
unilaterally  altered  the  lot  number 
shown  at  the  beginning  of  study  report 
30-84-12-6  to  show  lot  RD0054  (but 
neglected  to  change  the  lot  number  on  a 
later  page]  before  submitting  the  report 
to  ANDA  71-845. 

Bolar's  batch  records  do  not  reflect 
the  collection  or  labeling  of  the  samples 
involved,  nor  do  they  contain  any 
information  about  discovery  of  the 
purported  error,  or  of  any  investigation, 
or  of  any  corrective  actions  taken. 

These  various  errors,  omissions, 
discrepancies,  and  alterations  in  the 
records  concerning  the  identity  of  the  lot 
used  for  the  bioequivalence  study 
submitted  to  FDA  raise  questions  about 
the  identity  and  characteristics  of  the  lot 
represented  by  Bolar  as  being 
bioequivalent  to  Dyazide.  Furthermore, 
Bolar's  alteration  of  PharmaKinetics' 
report  that  Bolar  submitted  to  the  ANDA 
rendered  untrue  its  implied 


representation  that  the  report  was  as 
prepared  by  PharmaKinetics. 

4.  Lack  of  a  representative  sample. 
Bolar's  records  and  statements  to  the 
agency  indicate  that  lot  RD0054  was 
encapsulated  on  January  5  and  6, 1987, 
but  that  the  sample  from  this  lot 
reportedly  used  for  bioequivalence 
testing  was  sent  to  PharmaKinetics  on 
January  5, 1987.  There  is  no  record  that 
Bolar  performed  any  testing  to  assure 
the  uniformity  of  the  blend  prior  to 
encapsulation.  Therefore,  there  is  a  lack 
of  assurance  that  the  bioequivalence 
sample  was  representative  of  the  entire 
lot,  and  the  bioequivalence  study  results 
cannot  be  presumed  to  be  applicable  to 
the  marketed  product. 

B.  Other  New  Information  From  Tests 
and  Analyses 

1.  FDA  analyses  of  relevant  samples. 
FDA  has  recently  conducted  dissolution 
testing  on  samples  of  Bolar's  lot  RD0054, 
samples  of  some  current  production  lots 
of  Bolar's  Triamterene  50  mg  and 
Hydrochlorothiazide  25  mg  Capsules, 
and  samples  of  SKFs  lot  1006E90  of 
Dyazide  Capsules.  (Bolar  compared  the 
dissolution  of  lot  RD0054  with  the 
dissolution  of  SKFs  lot  1006E90.  and 
submitted  the  results  of  this  comparison 
of  FDA  in  support  of  approval  of  ANDA 
71-845.)  In  the  data  submitted  by  Bolar 
in  ANDA  71-845,  Bolar's  lot  RD0054  and 
SKF's  lot  1006E90  showed  a  close 
similarity  in  dissolution.  FDA's  recent 
tests,  however,  show  Bolar's  lot  RD0054 
dissolving  at  a  much  faster  rate  than 
reported  in  the  data  submitted  in  the 
ANDA  and  show  SKF's  lot  1006E90 
dissolving  at  a  much  slower  rate  than 
reported  in  the  ANDA.  Furthermore, 
FDA  testing  of  three  current  production 
lots  of  Bolar's  Triamterene  50  mg  and 
Hydrochlorothiazide  25  mg  Capsules 
shows  the  production  lots  dissolving  at 
a  much  slower  rate  than  the  rate  found 
in  FDA  testing  of  lot  RD0054. 

These  recent  test  results  fail  to 
confirm  the  dissolution  data  submitted 
in  support  of  ANDA  71-845  and  raise 
further  questions  about  the  reliability  of 
the  data  from  lot  RD0054. 

2.  The  Tennessee  study.  Bolar 
sponsored  a  postapproval  study  in 
hypertensive  patients  comparing 
treatment  with  Dyazide  against 
treatment  with  Bolar's  generic  version  of 
the  drug.  This  study  was  subsequently 
submitted  to  the  State  of  Tennessee  to 
support  inclusion  of  Bolar's  product  in 
that  State's  formulary. 

Although  this  study  reportedly 
showed  no  statistically  significant 
differences  between  the  two  products  in 
the  clinical  control  of  hypertension,  the 
bioequivalence  data  showed 


Federal  Register  /  Vol.  54.  No.  222  /  Monday,  November  20.  1989  /  Notices 


48029 


unacceptable  differences  between  the 
Bolar  production  lot  used  and  the  SKF 
reference  lot.  Moreover,  the 
concentration  of  active  ingredients  in 
the  plasma,  profiled  over  time,  produced 
by  the  Bolar  production  lot  used  in  the 
Tennessee  study  differs  from  the 
concentration  of  active  ingredients  in 
the  plasma,  profiled  over  time,  reported 
in  ANDA  71-845  for  lot  RD0054.  The 
results  in  the  Tennessee  study  show 
Bolar's  product  producing  a  12  percent 
lower  area  under  the  cur\'e  for 
triamterene  than  SKF's  reference 
product,  whereas  the  results  reported  to 
the  ANDA  in  the  study  on  lot  RD0054 
show  Bolar's  product  producing  an  8 
percent  greater  area  under  the  curve  for 
triamterene  than  SKFs  product. 

These  results  fail  to  confirm  the 
bioequivalence  data  submitted  in 
support  of  ANDA  71-845  and  raise 
further  questions  about  the  reliability  of 
the  data  submitted  in  the  ANDA. 

Conclusions,  Findings,  and  Proposed 
Action 

As  discussed  above.  ANDA  71-845 
contains  a  number  of  untrue  statements 
concerning  bioequivalence,  dissolution, 
manufacturing  procedures  and  controls, 
and  stability.  Statements  on  these 
matters  are  material  in  that  they  may 
affect  the  agency's  decision  to  approve 
an  application. 

Moreover,  these  untrue  statements, 
together  with  the  aforementioned 
discrepancies,  errors,  missing 
information  in  Bolar's  records, 
inconsistencies  between  Bolar's  records 
and  other  sources  of  information,  and 
new  analyses  and  studies  that  fail  to 
adequately  support  the  earlier  data, 
constitute  new  information  that  raises 
significant  questions  about  the 
reliability  and  adequacy  of  the  data 
provided  on  lot  RD0054  in  support  of  the 
approval  of  ANDA  71-845.  Without 
reliable  information  concerning  the 
identity,  characteristics,  and 
manufacture  of  the  lot  used  for 
bioequivalence,  dissolution,  and 
stability  studies  necessary  for  approval, 
the  agency  cannot  assume  that  the 
results  of  these  studies  are  applicable  to 
the  approved,  marketed  product.  In  the 
absence  of  reliable  data  demonstrating 
acceptable  stability,  dissolution,  and 
bioequivalence  to  the  listed  drug,  there 
is  a  lack  of  substantial  evidence  of 
effectiveness. 

Although  ANDA's  may  be  approved 
without  the  submission  of  adequate  and 
well-controlled  clinical  efficacy  studies, 
which  are  required  under  the  substantial 
evidence  standard  in  21  U.S.C.  355(d). 
these  approvals  are  supported  by  such 
clinical  efficacy  studies  based  on  the 
submission  of  information  to  show 


bioequivalence  to  a  listed,  approved 
drug.  The  listed  drug,  to  be  approved  by 
the  agency,  must  be  demonstrated 
effective  based  on  clinical  efficacy 
studies  satisfying  the  substantial 
evidence  requirement  or  must  be  related 
through  bioequivalence  data  to  another 
drug  that  has  been  demonstrated 
effective  based  on  such  studies.  In  the 
absence  of  reliable  information  showing 
bioequivalence  between  the  generic 
drug  at  issue  and  the  listed  drug,  and  in 
the  absence  of  information 
demonstrating  stability  of  the  generic 
drug  throughout  its  labeled  shelf-life, 
there  is  no  basis  for  concluding  that  the 
clinical  efficacy  studies  supporting  the 
approval  of  the  hsted  drug  likewise 
support  the  claims  of  efficacy  on  the 
part  of  the  generic  drug. 

Accordingly,  the  Director  of  the 
Center  for  Drug  Evaluation  and 
Research  finds  that  (1)  A.NDA  71-845 
contains  untrue  statements  of  material 
fact,  and  (2)  on  the  basis  of  new 
information  before  him  with  respect  to 
the  drug,  evaluated  together  with  the 
evidence  available  to  him  when  the 
application  was  approved,  there  is  a 
lack  of  substantial  evidence  that  the 
drug  vfill  have  the  effect  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling  thereof.  Based  on  these 
findings,  the  Director  proposes  to 
withdraw  approval  of  ANDA  71-845. 
Triamterene  50  mg  and 
Hydrochlorothiazide  25  mg  Capsules. 

Notice  of  Opportunity  for  Hearing 

Notice  is  hereby  given  to  the  holder  of 
the  ANDA  listed  above  and  to  all  other 
interested  persons,  that  the  Director  of 
the  Center  for  Drug  Evaluation  and 
Research  proposes  to  issue  an  order 
under  section  505(e)  of  the  act  (21  U.S.C. 
355(e)).  withdrawing  approval  of  ANDA 
71-845  and  all  amendments  and 
supplements  thereto  on  the  grounds 
stated  above. 

In  accordance  with  section  505  of  the 
act  and  21  CFR  part  314.  the  applicant  is 
hereby  given  an  opportunity  for  a 
hearing  to  show  why  approval  of  the 
ANDA  should  not  be  withdrawn. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  on  or  before 
December  20. 1989,  a  written  notice  of 
appearance  and  request  for  hearing,  and 
(2)  on  or  before  January  19. 1990.  the 
data,  information,  and  analyses  rehed 
on  to  demonstrate  that  there  is  a 
genuine  issue  of  material  fact  to  justify  a 
hearing.  Any  other  interested  person 
may  also  submit  comments  on  this 
notice.  The  procedures  and 
requirements  governing  this  notice  of 
opportunity  for  hearing,  a  notice  of 


appearance  and  request  for  hearing, 
submissions  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  the  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.200 
(except  that  the  requirement  in  21  CFR 
314.200(d)  (1)  and  (2)  that  the  applicant 
submit  adequate  and  well-controlled 
clinical  efficacy  studies  does  not  apply) 
and  in  21  CFR  part  12. 

The  failure  of  the  applicant  to  file  a 
timely  written  notice  of  appearance  and 
request  for  hearing,  as  required  by  21 
CFR  314.200,  constitutes  an  election  by 
that  person  not  to  uSe  the  opportunity 
for  a  hearing  concerning  the  action 
proposed,  and  a  waiver  of  any 
contentions  concerning  the  legal  status 
of  that  person's  drug  product.  Any  new 
drug  product  marketed  without  an 
approved  new  drug  application  is 
subject  to  regulatory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  which  precludes  the  withdrawal 
"^of  approval  of  the  apphcation.  or  when  a 
rrequcst  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  of  opportimity  for  bearing  are  to 
be  filed  in  six  copies.  Except  for  data 
and  information  prohibited  from  public 
disclosure  under  section  301  (j)  of  the  act 
or  18  U.S.C.  1905.  the  submissions  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Mondary  through  Friday. 

Section  505(j)(6)(C)  of  the  act  requires 
that  FDA  remove  fivm  its  approved 
product  list  (FDA's  publication 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations") 
(the  list)  any  drug  that  was  withdrawn 
for  grounds  described  in  the  first 
sentence  of  section  505(e)  of  the  act.  If 
the  agency  determines  that  withdrawal 
of  the  drug  subject  to  this  notice  is 
appropriate,  FDA  will  announce  its 
removal  from  the  list  in  the  Federal 
Register  notice  announcing  the 
withdrawal  of  approval  of  the  drug. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  505 
(21  U.S.C.  355))  and  under  authority 
delegated  to  the  Director  of  the  Center 
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for  Drug  Evaluation  and  Research  (21 
CFR  5.82). 

Dated:  November  13, 1989. 
Carl  C.  Peck, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  89-27176  Filed  11-15-89;  11:43  am) 
BtLUNG  COOE  4160-01-11 


(Docket  No.  89M-0461] 

Cook,  Inc.;  Premarket  Approval  of  the 
VH8500  Volumetiic  Hyperthermia 
System 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Cook, 
Inc.,  Bloomington,  IN,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976.  of  the  VH8500 
Hyperthermia  Treatment  System.  After 
reviewing  the  recommendation  of  the 
Radiologic  Devices  Panel,  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  October  17, 1989,  of  the  approval  of 
the  application. 

DATE:  Petitions  for  administrative 
review  by  December  20, 1989. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Adrianne  Galdi.  Center  for  Devices  and 
Radiological  Health  (HFZ^30).  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville.  MD  20850,  301^27-1050. 

SUPPLEMENTARY  INFORMATION:  On 

February  21. 1989.  Cook.  Inc.. 
Bloomington.  IN  47402.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  VH8500  Hyperthermia 
Treatment  System.  The  device  is  a 
resistive  interstitial  conductive 
hyperthermia  device.  The  VH8500 
Hyperthermia  Treatment  System  is 
indicated  for  use  in  the  palliative 
management  of  certain  malignant  brain 
tumors  (i.e.,  glioblastoma  multiforme, 
astrocytoma  with  anaplastic  features, 
and  metastatic)  that  are  progressive, 
recurrent,  or  viable. 

On  July  11, 1989,  the  Radiological 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  October 
17, 1989.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 


from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
efl'ectiveness  data  on  which  CDRH 
based  its  approval  is  on  Hie  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Adrianne  Galdi  (HFZ- 
430),  address  above. 

Opportimity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d](3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  tlie  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  20, 1989,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h)  (21  U.S.C.  360e(d).  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 


Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  November  7. 1989. 
|ohn  C  Villforth, 

Director.  Center  for  Devices  and  Radiological 
Health. 
(FR  Doc.  89-27175  Filed  11-17-89;  8:45  am] 

MLUMO  CODE  4100-01-M 

Consumer  Participation;  Open  Meeting 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  SAN  FRANCISCO  DISTRICT 
OFFICE,  chaired  by  Ronald  M.  Johnson. 
District  Director.  The  topic  to  be 
discussed  is  food  labeling. 

DATES:  Tuesday,  November  28, 1989, 9 
a.m.  to  12  m. 

ADDRESSES:  Food  and  Drug 
Administration,  50  United  Nations 
Plaza,  Conference  Rm.  406,  San 
Francisco,  CA  94102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lula  M.  Holland.  Consumer  Affairs 
Officer,  Food  and  Drug  Administration. 
50  United  Nations  Plaza.  Rm.  524.  San 
Francisco,  CA  94102,  415-556-1364. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  o^ices. 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  November  14, 1989. 
Alan  L.  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
|FR  Doc.  89-27177  Filed  11-17-89;  8:45  am] 

BILUNQ  CODE  4K0-01-II 


Consumer  Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  DALLAS  DISTRICT  OFFICE, 
chaired  by  Douglas  C.  Payne.  Acting 
District  Director.  The  topic  to  be 
discussed  is  food  labeling. 
DATES:  Tuesday,  November  28, 1989. 1 
p.m.  to  3  p.m. 

ADDRESSES:  Arkansas  Department  of 
Health.  4815  West  Markam  St..  Little 
Rock.  AR  72205-3887. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  Baylor,  Consumer  i^fairs  Officer, 
Food  and  Drug  Administration,  1445 
North  Loop  West,  Suite  420,  Houston, 
TX  77008,  713-220-2322. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationship  between  local 
consumers  and  FDA's  district  o^ices, 
and  to  contribute  to  the  agency's  policy- 
making decisions  on  vital  issues. 

Dated:  November  14, 1989. 

Alan  L.  Hoeting. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  89-27178  Filed  11-17-89;  8:45  am] 

BtLUNO  COOe  41«H>1-M     ' 


Consumer  Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  ML\MI  DISTRICT  OFHCE. 
chaired  by  Douglas  D.  Tolen,  District 
Director.  The  topic  to  be  discussed  is 
food  labeling.  The  meeting  will  be 
conducted  in  the  Spanish  language. 

DATES:  Tuesday,  November  28, 1989, 10 
a.m.  to  12  m. 

ADDRESSES:  Hialeah  Neighborhood 
Center,  300  East  First  Ave.,  Hialeah,  FL 
33010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Estela  Niella-Browrn,  Consumer  Affairs 
O^icer,  Food  and  Drug  Administration. 
6601  NW.  25th  St..  P.O.  Box  59-2258, 
Miami,  FL  33159,  305-526-2919. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  November  14, 1989. 
Alan  L  Hoeting, 

Acting  Associate  Commissioner  for 
Reguiatory  Affairs. 

(FR  Doc.  89-27179  Filed  11-17-89;  8:45  am] 

BILUtlO  COOC  4160-01-M 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

• 

In  accordance  with  section  10(a)(2}  of 
the  Federal  Advisory  Conmiittee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet  during 
the  month  of  January  1990: 

Name:  National  Advisory  Committee 
on  Rural  Health  Care  Financing  Work 
Group. 

Date  and  Time:  January  22-24, 1990,  ^ 
8:30  a.m. 

•   Place:  The  Hilton  of  Santa  Fe,  100 
Sandoval  Street,  Santa  Fe,  New  Mexico 
87501. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Work  Group  is 
concerned  with  financing  issues  related 
to  rural  health  care  delivery. 

Agenda:  The  Work  Group  will  tour  a 
frontier  community  of  northern  New 
Mexico  (transportation  will  not  be 
provided  to  the  pubhc),  hear  testimony 
from  health  care  providers  and 
consumers,  and  spend  time  working  on 
the  health  care  financing,  health 
personnel,  and  health  services  delivery 
work  group  agenda. 

Anyone  requiring  information 
regarding  the  subject  Committee  should 
contact  Mr.  Jeffrey  Human,  Executive 
Secretary,  National  Advisory  Committee 
on  Rural  Health,  Health  Resources  and 
Service  Administration,  Room  14-22, 
Parklav^rn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-0835. 

Persons  interested  in  attending  any 
portion  of  the  discussion  should  contact 
Ms.  Arlene  Granderson,  Director  of 
Operations,  Office  of  Rural  Health 
Policy,  Health  Resources  and  Service 
Administration,  Room  14-22,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
0834. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  14, 1989. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer, 
HRSA. 
[FR  Doc.  89-27181  Filed  11-17-89;  8:45  am] 

BaUNQ  COOE  41M-15-M 


National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Meeting  of  the 
Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 


Board  of  Scientific  Counselors,  National 
Institute  of  Child  Health  and  Human 
Development,  December  1, 1989,  in 
Building  31.  Room  2A52. 

This  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  12  noon  on 
December  1  for  the  review  of  the 
Intramural  Research  Program  and 
scientific  presentations.  Attendance  by 
the  public  will  be  hmited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  title  5.  U.S.C.  and 
sec.  10(d)  of  Public  Law  92-463.  the 
meeting  will  be  closed  to  the  public  on 
December  1  from  1:00  p.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  persoimel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Mary  Plummer,  Committee 
Management  Officer,  NICHD,  Executive 
Plaza  North,  Room  520,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  Area  Code  301.  496-1485,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  Board  members,  and 
substantive  program  information  upon 
request 

Dated:  November  9, 1989. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 

[FR  Doc  89-27287  Filed  11-16-89;  10:41  a.m.] 

BUJJNO  COOC  4140-01-4I 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  B 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Heart  Lung,  and  Blood  Research 
Review  Committee  B,  National  Heart 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  November  30, 
1989,  in  Building  31,  Conference  Room  9, 
9000  Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  8  a.m.  to  approximately  10 
a.m.  to  discuss  administrative  details 
and  to  hear  reports  concerning  the 
current  status  of  the  National  Heart 
Lung,  and  Blood  Institute.  Attendance 
by  the  pubUc  wall  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5.  U.S.C,  and  sec.  10(d)  of  Public 
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Law  92-463,  the  meeting  will  be  closed 
to  the  pubhc  from  approximately  10  a.m. 
until  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31.  Room  4A21,  National 
Institute  of  Health,  Bethesda,  Maryland 
20892.  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members. 

Dr.  Louis  M.  Ouellette,  Executive 
Secretary,  NHLBI,  Westwood  Building, 
Room  554,  National  Institutes  of  Health, 
Bethesda,  Mar>land  20892,  (301)  496- 
7915,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research;  and  13.839,  Blood 
Diseases  and  Resources  Research,  National 
Institutes  of  Health) 

Dated:  November  14, 1989. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  89-27288  Filed  ll-16-«9;  10:41  am] 

BILUNQ  CODE  4140-01-M 


National  Heart  Lung,  and  Blood 
Institute;  Meeting  of  Heart.  Lung,  and 
Blood  Research  Review  Committee  A 

Pursuant  to  PubHc  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Heart,  I  ung,  and  Blood  Research 
Review  Committee  A,  National  Heart, 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  November  30- 
December  1. 1989  in  Building  31. 
Conference  Room  7,  9000  Rockville  Pike. 
Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  November  30  from  8  a.m.  to 
approximately  10  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  l>e  closed 
to  the  public  on  November  30  from 
approximately  10  a.m.  until  adjournment 
on  December  1  for  the  review. 


discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable;  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  PubHc  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  Peter  M.  Spooner,  Executive 
Secretary.  Heart.  Limg,  and  Blood 
Research  Review  Committee  A, 
Westwood  Building,  Room  554,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-7265,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research;  13.838,  Lung  Diseases 
Research;  National  Institutes  of  Health] 

Dated:  November  14, 1989. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-27289  Filed  11-16-89;  10:41  am) 

BILUNQ  CODE  4140-01-M 


Public  Health  Service 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  H.  Chapter  HNL  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration  (ADAMHA),  of  the 
statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  36163-7,  August  19, 1975, 
as  amended  by  53  FR  1414-15,  January 
19, 1988)  is  amended  to  reflect  a 
reorganization  of  the  National  Institute 
of  Mental  Health,  ADAMHA.  The 
reorganization  revises  the  functional 
statement  for  the  Office  of  Policy 
Analysis  and  Coordination. 

Section  HM-B,  Organization  and 
Functions,  is  amended  as  follows: 

Delete  the  funcitional  statement  for 
the  Office  of  Policy  Analysis  and 
Coordination  (HMM13),  and  substitute 
the  following: 

Office  of  Policy  Analysis  and 
Coordination  (HMM13J 

(1)  Provides  a  focal  point  for 
developing  goals  and  implementing 

strategies  to  influence  Institute  planning. 


policy,  and  program  development  by:  (a) 
monitoring  and  analyzing  Federal.  State 
and  local  legislative,  regulatory,  and 
judicial  activities;  (b)  stimulating 
interaction  and  information  exchange 
with  the  scientific  co.mmunity  and  with 
professional  and  constituent  groups;  and 
(c)  gathering  and  analyzing  information 
on  research  and  clinical  human  resource 
needs,  and  (2)  oversees  an  evaluation 
process  to  examine  and  improve 
performance,  identify  needs,  solve 
problems,  and  recommend  resource 
allocations. 

Dated:  November  8, 1989. 
Wilford  I.  Forbush. 

Director,  Office  of  Management. 

[FR  Doc.  89-27110  Filed  11-17-89;  8:45  amj 

BILUNQ  CODE  4160-20-H 


National  Institutes  of  Health; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Lnstitutes  of  Health)  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  of  the  Department  of 
Health  and  Human  Services  (40  FR 
22859,  May  27, 1975.  as  amended  most 
recently  at  54  FR  38289,  September  15, 
1989).  is  amended  to  reflect  the 
follovdng  changes  within  the  National 
Institutes  of  Health:  (1)  Establish  the 
Division  of  Security  Operations 
(HNAA9)  in  the  Office  of  Research 
Services,  Office  of  the  Director,  NIR 
The  establishment  of  this  Division 
strengthens  the  ability  of  the  National 
Institutes  of  Health  to  respond  in  the 
most  expeditious  and  professional 
manner  possible  to  a  rising  number  of 
security  threats  to  life  and  property  on 
the  NIH  campus. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows: 

(1)  Under  the  heading  Office  of 
Research  Services,  insert  the  following 
after  the  statement  for  the  Division  of 
Technical  Services  (HNAA8): 

Division  of  Security  Operations 
(HNAA9).  (1)  Plans,  directs,  coordinates, 
and  evaluates  a  comprehensive 
protection  and  security  program  that 
requires  the  development  of  protection 
and  security  criteria  to  eliminate  or 
control  protection  and  security 
vulnerabilities  encountered  in  the 
construction,  operation,  and 
maintenance  of  NIH's  health  care 
facilities,  research  laboratories, 
administration  and  support  facilities, 
and  the  physical  plant;  (2)  is  responsible 
for  all  security  and  protection  programs 
including  education,  training,  technical 
assistance,  physical  sectirity,  hospital 
security,  parking  and  traffic  control,  law 
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enforcement,  and  criminal  investigation; 
(3)  implements  Federal  and 
Departmental  regidations  and 
estabhshes  NIH  policies  and  procedures 
in  the  area  of  security  and  protection;  (4) 
as  the  focal  point  fcr  the  receipt  and 
transmittal  of  classified  documents, 
verifies  clearance  levels  prior  to  the 
delivery  of  classified  documents, 
provides  security  briefings  and 
debriefings  for  persons  holding  security 
clearances,  and  destroys  outdated 
classified  documents;  (5)  maintains 
liaison  with  international,  national 
State,  and  local  law  enforcement 
agencies,  with  particular  emphasis  on 
the  Federal  Bureau  of  Investigation, 
Drug  Enforcement  Agency,  Montgomery 
Coimty  Police,  and  security  directors  of 
research  facilities  receiving  NIH  funds: 
and  (6)  ensures  that  all  appropriate 
action  is  taken  in  civil  and  criminal 
cases  affecting  the  NIH  and  its 
employees,  patients,  and  visitors,  both 
on  and  off  the  NIH  Federal  Reservation. 

Dated:  November  8, 1989. 
Wilford  |.  Forbush. 
Director,  Office  of  Management,  PHS. 
[FR  Doc.  89-27111  Filed  11-17-69;  8:45  am] 

BILUNQ  CODE  414O-01-II 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-89-2036:  FR-2675-C-031 

Public  Housing  Drug  Elimination 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  PubUc  and  Indian  Housing, 
HUD. 

ACTION:  Extension  of  time  to  file 
applications  and  statement  of  HUD 
policy  regarding  applications. 

summary:  On  September  18, 1989,  HUD 
published  a  Notice  of  Fund  Avaiiabihty 
soliciting  applications  for  funding  under 
the  Pubhc  Housing  Drug  Elimination 
Program.  Eligible  applicants  are  public 
housing  agencies  (PHAs)  and  Indian 
Housing  Authorities  (IHAs).  Today's 
notice  extends  the  application  deadline 
to  December  15. 1989.  Today's  notice 
also  states  that  HUD  will  consider  for 
funding  no  more  than  one  application 
per  PHA  or  IHA.  To  comply  with  this 
notice,  each  PHA  and  IHA  may  submit 
no  more  than  one  application,  in  which 
they  must  identify  the  project(s) 
proposed  for  funding. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Mortman,  Office  of  Public  and 
Indian  Housing.  Department  of  Housing 


and  Urban  Development.  451  Seventh 
Street.  SW.,  Room  4110,  Washington,  DC 
20410,  telephone  (202)  755-9101.  (TTiis  is 
not  a  toll-free  number).. 

Application  deadline:  Applications 
must  be  received  by  5:15  p.m..  Eastern 
Standard  Time,  on  December  15, 1989,  at 
the  Department  of  Housing  and  Urban 
Development,  Room  4110,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
Attention:  Howard  Mortman,  Office  of 
Public  and  Indian  Housing.  A  copy  of 
the  application  materials  should  be 
simultaneously  forwarded  to  the  HUD 
Field  Office  with  jurisdiction  over  the 
Public  Housing  Agency  (PHA), 
Attention:  Chief,  Assisted  Housing 
Management  Branch;  or  for  Indian 
Housing  Authorities  (IHA).  Attention: 
Director,  Indian  Programs.  The 
Department  will  not  consider  any 
application  that  has  been  fransmitted  by 
facsimile  ("FAX")  machine. 

SUPPLEMENTARY  INFORMATION:  On 

September  18. 1989  (54  FR  38496),  HUD 
announced  in  the  Federal  Register  the 
availability  of  $8,200,000  in  grant  funds 
appropriated  by  the  Dire  Emergency 
Supplemental  Appropriations  Act  (Pub. 
L 101-45,  approved  June  30, 1989).  These 
fimds  are  to  be  used  in  a  manner 
consistent  with  the  requirements  of  the 
Public  Housing  Drug  Elimination  Act  of 
1988  to  provide  grants  to  PHAs  and 
IHAs.  To  receive  funding  under  this 
program,  PHAs  and  IHAs  are  required 
to  develop  a  plan  for  addressing  drug- 
related  crime,  and  to  indicate  how 
assisted  activities  will  further  the  plan. 
The  deadline  for  submitting  applications 
to  HUD  had  previously  been  extended 
to  December  1, 1989.  Today's  notice 
further  extends  the  deadline  to 
December  15, 1989.  Today's  notice  also 
states  that  HUD  will  consider  for 
funding  only  one  application  per  PHA  or 
IHA.  Each  application  must  identify  the 
public  housing  project(8)  proposed  for 
fimding.  The  Department  has  made  this 
determination  to  ensure  an  equitable 
evaluation  and  award  process. 

Any  PHA  or  IHA  that,  prior  to 
pubhcation  of  this  notice,  submitted  to 
HUD  more  than  one  application  must 
now  clarify  their  application  with  a 
letter  to  HUD  that  identifies  the 
application  to  be  considered  for  funding. 
An  original  plus  one  copy  of  the 
clarifying  letters  and  any  resultant 
revisions  to  the  application  (budgetary, 
programmatic,  or  otherwise)  in  response 
to  this  notice  must  be  received  by  5:15 
p.m..  Eastern  Standard  Time,  on 
December  15, 1989,  at  the  Department  of 
Housing  and  Urban  Development,  room 
4110,  451  Seventh  Street  SW., 
Washington.  DC  20410,  Attention: 
Howard  Mortman.  A  copy  of  the  letter 


and  resultant  revisions  should  be 
simultaneously  forwarded  to  the  HUD 
Field  Office  with  jurisdiction  over  the 
PHA,  Attention:  Chief,  Assisted  Housing 
Management  Branch;  or  for  IHAs, 
Attention:  Director,  Indian  Programs. 
The  Department  will  not  accept 
telephone  calls  of  facsimile  ("FAX") 
fransmissions  in  response  to  this  notice. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2577- 
0124). 

Authority:  Sec.  5127,  Public  Housing  Drug 
Elimination  Act  of  1988  (Chapter  2.  subtitle  C 
title  V,  Anti-Drug  Abuse  Act  of  1988  (Pub.  L 
100-690,  approved  November  18, 1988); 
section  7(d},  [)epartment  of  Housing  and 
Urban  Development  Act  [41  U.S.C.  3S35(d)]. 

Dated:  November  9, 1989. 

Michael  B.  Janis. 

General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 

[FR  Doc.  89-27137  Filed  11-17-89;  a45aml 
BILUNQ  CODE  4i10-3»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Public  Hearing  and  60-day  Comment 
Period  on  the  Draft  Environntental 
Impact  Statement,  George  Wasttington 
Memorial  Parlcway— Potomac  Greens 

AGENCY:  National  Park  Service.  Interior. 
action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  National  Park  Service  is  releasing  a 
Draft  Environmental  Impact  Statement 
for  a  60-day  public  comment  period 
starting  on  November  30, 1989,  and 
ending  on  January  29, 1990.  During  that 
period  a  public  hearitig  will  be  held  on 
Wednesday,  January  10,  at  7:00  p.m.,  at 
the  Lee  Center.  1108  Jefferson  Street, 
Alexandria,  Virginia. 

The  views  of  interested  persons  and 
organizations  on  the  Draft 
Environmental  Impact  Statement  are 
solicited,  and  may  be  expressed  orally 
at  the  pubHc  hearing  or  in  writing  during 
the  comment  period.  The  Draft 
Environmental  Impact  Statement  will  be 
available  for  public  review  at  the 
National  Park  Service,  National  Capital 
Region,  Office  of  Land  Use 
Coordination,  1100  Ohio  Drive,  SW., 
Room  201,  Washington,  DC. 

The  Draft  Environmental  Impact 
Statement  is  required  by  Public  Law 
100-446,  and  addresses  the  potentid 
impacts  to  the  George  Washington 
Memorial  Parkway  which  may  result 
from  the  proposed  private  38-acre 
Potomac  Greens  development  located 
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immediately  to  the  west  of  Daingerfield 
Island  on  the  parkway  in  Alexandria, 
Virginia.  The  Draft  Environmental 
Impact  Statement  focuses  on  the 
potential  impacts  of  the  planned 
Potomac  Greens  development  on  traffic 
and  the  visual,  recreational,  and 
historical  integrity  of  the  parkway.  The 
Draft  Environmental  Impact  Statement 
also  presents  mitigating  alternatives  for 
consideration. 
SUPPLEMENTARY  INFORMATION:  Send 

comments  or  requests  for  further 
information  to  Mr.  Albert  J.  Benjamin, 
Deputy  Associate  Regional  Director, 
Office  of  Land  Use  Coordination.  1100 
Ohio  Drive,  SW..  Washington,  DC. 
20242. 

Dated:  November  14. 1989. 
Ronald  N.  Wrye 

Acting  Regional  Director,  National  Capital 
Region. 
[FR  Doc.  89-27215  Filed  11-17-89;  8:45  am) 

BIUJNQ  CODE  4310-70-11 


INTERNATIONAL  DEVELOPMENT 
COMMUNICATIONS  AGENCY 

Agency  for  International  Development 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  0MB  reviewer  listed  at 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to.  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Office,  John  H.  Elgin.  (703) 
875-1608.  IRM/PE.  Room  llOOB.  SA-14. 
Washington.  DC  20523. 

OMB  number  0412-0035 

Date  submitted:  November  6. 1989 

Submitting  agency:  Agency  for 

International  Development 
Form  number:  A.I.D.  Form  1550-2 
Type  of  submission:  Renewal 
Title:  Computation  of  Percentage  of 
Private  Funding  for  PVO's 
International  Activities. 
Purpose:  A.I.D.  is  required  to  collect 
infonnation  regarding  the  financial 
support  of  private  and  voluntary 
organizations  registered  with  the 
Agency.  The  information  is  used  to 
determine  the  eligibility  of  PVOs  to 
receive  A.I.D.  funding. 
Reviewer  Donald  Arbuckle  (202)  395- 
7340.  Office  of  Mangement  and 


Budget.  Room  3201.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Dated:  November  6. 1989. 
lanat  L  Vogel. 

Acting  Planning  and  Evaluation  Division. 
[FR  Doc.  89-27191  Filed  11-17-89;  8:45  am) 

BUXINQ  COOE  C11»H>1-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  W.A.  Kendall  and 
Company,  Inc..  400  Farmer  Court.  P.O. 
Box  831.  Lawrenceville,  GA  30245. 

2.  Wholly-owned  subsidiaries  which 
still  participate  in  the  operations,  and 
State(s)  of  incorporation:  (i)  Seelbach 
and  Company.  Inc.  State  of 
Incorporation:  Georgia 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  89-27092  Filed  11-17-89;  8:45  am) 

MLUNO  CODE  703»-01-« 


[Ex  Pwte  Na  483] 

Railroad  Revenue  Adequacy— 1988 
Determination 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision. 

summary:  On  November  17. 1989.  the 
Commission  served  a  decision 
announcing  1988  revenue  adequacy 
determinations  for  12  Class  I  railroads 
and  providing  an  opportunity  to 
comment  on  tentative  conclusions  for 
the  three  remaining  Class  I  railroads. 
That  decision  announces  tentative  1988 
revenue  adequacy  determinations, 
which  incorporate  proposed 
adjustments,  for  three  Class  I  carriers 
(Burlington  Northern  Railroad  Company, 
Chicago  and  North  Western 
Transportation  Company,  and  Kansas 
City  Southern  Railway  Company)  whose 
revenue  adequacy/inadequacy  status  is 
affected  by  the  adjustments.  The 
decision  tentatively  Hnds  Burlington 
Northern  and  Chicago  and  North 
Western  to  be  revenue  adequate.  It 
tentatively  fmds  Kansas  City  Southern 
to  be  revenue  inadequate. 

The  revenue  adequacy  status  of  the 
remaining  Class  I  carriers  is  unaffected 


by  the  adjustments.  Accordingly,  the 
decision  announces  final  revenue 
adequacy  determinations  for  these 
carriers.  Two  carriers  (Florida  East 
Coast  and  Norfolk  Southern)  are  found 
to  be  revenue  adequate.  The  remaining 
carriers  are  found  to  be  revenue 
inadequate. 

The  Commission  solicits  comments  on 
the  adjustments  (employed  in  making 
the  tentative  revenue  adequacy/ 
inadequacy  findings)  as  they  apply  to 
the  Commission's  1988  revenue 
adequacy  determinations  or  may  be 
applied  to  future  revenue  adequacy 
determinations. 

DATES:  This  decision  shall  be  effective 
on  November  27, 1989.  Comments  are 
due  by  December  18, 1989. 

ADDRESS:  Send  an  original  and  15  copies 
of  comments  to:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission.  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT! 
Ward  L.  Ginn.  Jr.  (202)  275-7489.  [TDD 
for  hearing  impaired:  (202)  275-1721.] 
SUPPLEMENTARY  INFORMATION:  This  iS 

the  annual  determination  of  railroad 
revenue  adequacy  made  in  accordance 
with  the  standards  developed  in  Ex 
Parte  393,  Standards  for  Railroad 
Revenue  Adequacy,  364  I.C.C.  803  (1981). 
as  modified  in  Ex  Parte  393  (Sub  No.  1). 
Standards  for  Railroad  Revenue 
Adequacy,  3  I.C.C.2d  261  (1986),  and  Ex 
Parte  393  (Sub  No.  2),  Supplemental 
Reporting  of  Consolidated  Information 
for  Revenue  Adequacy  Purposes,  5 
I.C.C.2d  65  (1988).  This  decision  applies 
those  standards  to  data  for  the  year 
1988. 

Broadly,  a  railroad  will  be  considered 
revenue  adequate  under  49  U.S.C. 
10704(a)  if  it  achieves  a  rate  of  return  on 
net  investment  at  least  equal  to  the 
current  cost  of  capital  for  the  railroad 
industry.  In  applying  its  standard,  the 
Commission  has  made  adjustments  to 
the  financial  statements  submitted  by 
eight  carriers.  Specifically  the 
adjustments  involve:  (1)  Valuation  of  the 
operating  property  of  certain  railroads 
whose  assets  have  been  written  down 
incident  to  mergers  and  reorganizations 
at  their  acquisition  cost  (instead  of 
predecessor  cost);  (2)  exclusion  from  the 
calculation  of  net  railway  operating 
income  (NROI)  of  special  charges,  such 
as  employees  reduction  expenses;  (3) 
exclusion  from  NROI  calculations  of  the 
costs  associated  with  antitrust 
settlements;  (4)  disallowance  of  current 
deferred  income  tax  debits  as  an  offset 
to  long-term  accumulated  deferred 
income  tax  credits;  and  (5)  for  those 
railroads  that  implemented  Financial 
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Accounting  Standards  Board  (FASB) 
Statement  of  Accounting  Standards  No. 
96,  Accounting  for  Income  Taxes  (FAS 
96),  adjustment  of  begirming  of  year 
accumulated  deferred  income  tax 
credits  reported  under  Accounting 
Principles  Board  Decision  No.  11  (APB 
11)  to  conform  to  the  procedures 
promulgated  in  FAS  96. 

Additional  information  is  contained  in 
a  concurrent  decision.  To  obtain  a  copy 
of  the  full  decision,  write  to,  call,  or  pick 
up  in  person  from:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
275-7428.  [Assistance  for  the  Hearing 
Impaired  is  available  through  TDD 
services  (202)  275-1721.] 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Decided:  November  9. 1989. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Andre.  Lamboley.  and  Phillips.  Commissioner 
Andr6  dissented  in  part  with  a  separate 
expression. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  89-27222  Filed  ll-17-«9;  8:45  am| 

BtUJNO  CODE  7B3S-ei-« 


(Finance  Docket  No.  31312] 

The  Shore  Fast  Une,  Inc.— Trackage 
Rights  Exemption— New  Jersey 
Transit  Corp. 

New  Jersey  Transit  Corporation  (NJT) 
has  agreed  to  grant  local  trackage  rights 
to  The  Shore  Fast  Line,  Inc.  (SFL), 
between  milepost  53.3,  near  Tuckahoe, 
NJ.  and  milepost  77.0,  near  Rio  Grande, 
NJ.  This  agreement  amends  the  original 
trackage  rights  agreement  between  NJT 
and  SFL  which  was  the  subject  of  a 
notice  of  exemption  in  Finance  Docket 
No.  31025,  The  Shore  Fast  Line.  Inc.— 
Trackage  Rights  Exemption — New 
Jersey  Transit  Corporation  (not  printed), 
served  May  1, 1987.  These  trackage 
rights  will  become  effective  when  SFL 
and  Consolidated  Rail  Corporation  have 
entered  into  an  interchange  agreement, 
more  than  7  days  after  the  filing  of  this 
notice. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C,  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transacton.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Eric  M. 
Hocky.  Rubin  Quinn  Moss  &  Heaney, 
1800  Penn  Mutual  Tower,  510  Walnut 
Street.  Philadelphia,  PA  19106. 


As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  LC.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate.  360 
I.CC  653  (1980). 

Dated:  November  14. 1989. 

By  the  Commission.  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

(FR  Doc.  89-27223  Filed  1-17-89;  8:45  am) 
BtLLMCCOOE  703fr-01-M 


(Docket  No.  AB-167  (Sub-No.  1096X)] 

Consolidated  Rail  Corp.— 
Abandonnftent  Exemption— in  Union 
County,  NJ 

Applicant  has  filed  a  notice  of  * 
exemption  under  49  CFR  1152  subpart 
F — ^Exempt  Abandonments  to  abandon 
its  0.21 -mile  line  of  railroad  between  a 
point  about  2.050  feet  east  of  the 
centerline  of  Bayway  Avenue,  near 
milepost  0.59.  to  the  end  of  the  line  near 
milepost  0.8,  at  Elizabeth,  Union  County, 
NJ. 

Applicant  has  certified  tliat:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  20, 1989  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 


file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  November 
30, 1989.*  Petitions  for  reconsideration 
and  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  11. 1989.  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  John  J. 
Paylor.  Consolidated  Rail  Corporation, 
Room  1138.  Six  Penn  Center  Plaza. 
Philadelphia.  PA  19103. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandorunent. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  24, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  envirorunental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  14, 1989. 

By  the  Commission.  Jane  F.  Mackail. 
Director,  Office  of  Prticeedings. 
Norata  IL  McGee. 
Secretary. 
[FR  Doc.  89-27224  Filed  11-17-89:  8:45  am] 

BtLUNG  COOE  TOSfr-OI-M 


'  A  »lay  wil!  he  rontinely  issued  try  the 
Commission  in  those  proceedings  where  an 


informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investi^tion) 
cannot  be  made  prior  to  (he  effective  date  of  the 
notice  of  exemptioa  See  Exemption  ofOut-of- 
Service  Rail  lines.  5  I.C.C2d  377  (isen).  Any  entity 
seeking  a  slay  involving  enviroimient^l  concern*  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  pennit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  dale  of  this 
exemption. 

»  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  uae 
statement  so  loog  as  It  retains  jurisdiction  to  do  so. 
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(Docket  No.  AB-55;  Sub-No.  331X] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  St.  Clair 
County,  IL 

Applicant  has  Filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon 
its  11.34.-mile  line  of  railroad  between 
milepost  470.87,  at  Walmar.  and 
milepost  482.21,  at  East  St.  Louis.  St. 
Clair  County,  IL. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  LC.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  17, 1989  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues.^  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2).*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  November 
27, 1989.'  Petitions  for  reconsideration 


'  A  stay  will  be  routinely  iMued  by  the 
Commission  in  those  proceedings  wh>>re  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  In  iU  independent  investigdtion) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.  4  l.C.C.2d  184  (1907). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


and  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  7, 1989,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commisson  should  be  sent  to  applicant's 
representative:  Lawrence  H.  Richmond, 
CSX  Transportation,  Inc..  100  North 
Charles  Street,  Baltimore,  MD  21201. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  22. 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief.  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided.  November  14. 1989. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norata  R.  McGe«. 
Secretary. 

|FR  Doc.  89-27225  Filed  11-17-89;  8:45  am] 
MLUNG  CODE  703S-«t-« 

I  Docket  No.  AB-52;  Sub-No.  65X] 

Ttie  Atchison,  Topeka  and  Santa  Fe 
Railway  Co.— Abandonment 
Exemption— in  Fremont  County,  CO 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon 
its  2.44-mile  line  of  railroad  between 
milepost  1.0  and  the  end  of  the  line,  at 
Clelland.  Fremont  County.  CO. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  govenunent  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  perio«l.  The 


appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afi'ected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemaption  will  be  effective  on 
December  21, 1989  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues.*  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  December 
1, 1989.'  Petitions  for  reconsideration 
and  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  11. 1989,  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commisson  should  be  sent  to  applicant's 
representative:  Guy  Vitello.  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  80  East  Jackson  Boulevard. 
Chicago.  IL  60604. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  enviroimiental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  November  24, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  E.\  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  Issues  (whether 
Trtised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
mitice  of  exemption.  Sec  Exemption  ofOutof- 
Service  Rail  Lines.  5 1.C.C.2d  377  (1969).  Any  entity 
sc>;king  a  stay  involving  environmental  concerns  is 
encouraged  to  Tile  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

»  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  I.CC2d  184  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  ime 
statement  so  long  as  it  retains  jurisdiction  to  do  so 
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Elaine  Kaiser,  Chief.  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  14, 1989. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  89-27226  Filed  11-17-89;  8:45  am] 

BILUNG  CODE  TOSS-OI-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Compretienslve  Environmental 
Response,  Compensation  and  Uablilty 
Act;  City  of  Tacoma 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  13. 1989  a 
proposed  consent  decree  in  United 
States  and  the  State  of  Washington 
Department  of  Ecology  v.  City  of 
Tacoma,  was  lodged  with  the  United 
States  Disbict  Court  for  the  Western 
District  of  Washington.  The  proposed 
consent  decree  concerns  a  complaint 
filed  by  the  United  States  and  the  State 
of  Washington  Department  of  Ecology 
against  the  City  of  Tacoma,  Washington 
pursuant  to  sections  106  and  107  of  die 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9606  and 
9607.  to  compel  the  City  to  carry  out  the 
remedial  action  contemplated  by  a 
Record  of  Decision,  issued  by  the 
Environmental  Protection  Agency  on 
March  31. 1988  for  the  Tacoma  Landfill 
site.  The  Tacoma  Landfill  site  is  located 
in  Tacoma,  Washington  and  is  owned 
and  operated  by  the  City  of  Tacoma. 
The  Tacoma  Landfill  Site  was  placed  on 
the  National  Priorities  List  in  1983.  The 
consent  decree  provides  that  the  City 
shall  undertake  the  remedial  action 
contemplated  by  the  ROD  and  shall  pay 
the  past  and  future  costs  of  the  United 
States  and  the  State  of  Washington 
which  the  United  States  and  the  State 
have  incurred  or  will  incur  for  response 
actions  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department,  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 


V.  City  of  Tacoma.  Washington,  D.J.  Ref. 
90-11-2-381. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Washington,  3600  Seafirst  Fifth 
Avenue  Plaza,  800  Fifth  Avenue,  Seattle, 
Washington,  and  at  the  Region  X  Office 
of  the  United  States  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington.  Copies  of  the 
consent  decree  may  also  be  examined  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.50  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Richard  B.  Stewart, 
Assistant  Attorney  General,  Land  and 
NaturaJ  Resources  Division. 
[FR  Doc.  89-27216  Filed  11-17-89:  8:45  am] 

nUJNO  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Weyertiaeuser  Co. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Weyerhaeuser 
Company.  Civil  Action  No.  89-C-973-C. 
has  been  lodged  on  November  8, 1989. 
with  the  United  States  District  Court  for 
•the  Western  District  of  Wisconsin.  The 
complaint  filed  by  the  United  States 
pursuant  to  section  113  of  the  Clean  Air 
Act,  42  U.S.C.  7413.  alleged  that  the 
defendant  violated  applicable 
provisions  of  the  federally  enforceable 
Wisconsin  State  Implementation  Plan 
("SIP")  by  emitting  liursts  of  sulfur 
dioxide  (SOj)  in  concentrations  injurious 
to  public  health  and  welfare. 

The  proposed  Decree  requires 
Weyerhaeuser  to  install  additional 
pollution  control  equipment  and  to 
achieve,  by  June  15, 1991,  over  a  ten-fold 
reduction  in  its  emissions  of  SOj.  The 
decree  also  requires  Weyerhaeuser  to 
pay  a  civil  penalty  of  $20,000,  and 
provides  for  significant  stipulated 
penalties  in  the  event  that 
Weyerhaeuser  fails  to  comply  with 
decree  requirements. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 


addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20503,  and 
should  refer  to  the  United  States  v. 
Weyerhaeuser  Company,  D.J.  Reference 
No.  90-5-1-1-3304. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Room  420, 120  N.  Henry 
Street,  Madison,  Wisconsin  53703  and  at 
the  Office  of  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  V.  230  South  Dearborn 
Street,  Chicago,  Illinois  60604.  Copies  of 
the  Consent  Decree  may  be  examined  at 
the  Environmental  Enforcement  Section. 
Lands  and  Natural  Resources  Division 
of  the  Department  of  Justice,  Room  1647 
(D),  Ninth  Street  and  Pennsylvania 
Avenue,  NW..  Washington,  DC  20530.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy  please  enclose  a 
check  in  the  amount  of  $2.40  (ten  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
Richard  B.  Stewart, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  89-27229  Filed  11-17-89;  8:45  am) 

BtUMQ  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Safe  Drinicing  Water  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  November  7, 1989  a 
proposed  consent  decree  in  United 
States  V.  Benson,  Civil  Action  No.  87- 
245-E,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  New  York.  The  proposed 
consent  decreee  concerns  a  complaint 
filed  by  the  United  States  that  alleged 
violations  of  the  underground  injection 
control  ("UIC")  program  set  forth  at  Part 
C  of  the  Safe  Drinking  Water  Act.  42 
U.S.C.  300h  et  seq.,  and  its  implementing 
regulations  codified  at  40  CFR  parts  144. 
148,  and  147  Subpart  HH.  at  the  Benson- 
Zink  lease  in  Allegany  Township, 
Cattaraugus  County,  New  York.  The 
complaint  alleged  that  defendant 
Benson  operated  enhanced  recovery 
injection  wells  on  the  lease  without 
authorization.  The  complaint  sought 
injunctive  relief  to  require  compliance 
with  the  UIC  program  and  civil  penalties 
for  past  violations.  Since  the  filing  of  the 
complaint,  defendant  Benson  has 
obtained  the  authorizations  required  by 
the  UIC  program.  The  decree  requires 
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the  defendant  to  pay  $9,000  in 
settlement  of  the  United  States'  claims 
for  civil  penalties. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division,  United 
States  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Benson,  D.J.  Ref.  90- 
5-1-1-2699. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  New  York.  502  U.S.  Courthouse,  Court 
&  Franklin  Streets,  Buffalo,  New  York 
14202  and  at  the  Region  II  Office  of  the 
United  States  Environmental  Protection 
Agency,  Office  of  Regional  Counsel,  26 
Federal  Plaza,  New  York,  New  York 
10278.  Copies  of  the  consent  decree  may 
also  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natiu-al  Resources  Division  of 
the  Department  of  Justice. 
Richard  B.  Stewart. 
Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
[FR  Doc.  8»-27108  Filed  11-17-89;  8:45  am) 

BILUNQ  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  on  November  7. 1989  a 
proposed  consent  decree  in  United 
States  V.  Tyson  Foods,  Inc.,  Civil  Action 
No.  87-3010,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Arkansas.  The  proposed 
consent  decree  concerns  a  complaint 
filed  by  the  United  States  against 
defendant  Tyson  Foods,  Inc.  ('Tyson") 
that  alleged  violations  of  se<;^ion  307(d) 
of  the  Clean  Water  Act.  33  U.S.C. 
1317(d),  and  its  implementing 
regulations.  40  CFR  403L5.  The  United 
States  alleged  that  defendant  Tyson 
discharged  pollutants  into  the  City  of 
Berryville's  wastewater  treatment  works 
in  excess  of  the  treatment  capacity  of 
the  works,  thereby  causing  the 
treatment  works  to  violate  its  discharge 
permit  issued  under  the  Clean  Water 
Act.  The  United  States  further  alleged 
that  these  excess  discharges  by  Tyson 


interfered  with  the  operation  of  the 
treatment  works  or  passed  through  the 
treatment  works  or  both,  in  violation  of 
the  pretreatment  provisions  of  the  Act. 
The  complaint  sought  injunctive  relief  to 
required  Tyson  to  comply  with  the 
pretreatment  regulations  and  civil 
penalties  for  past  violations.  The 
consent  decree  requires  Tyson  to 
operate  it  pretreatment  facilities  in  a 
manner  that  will  prevent  interference 
with  or  pass  through  the  treatment 
works.  Tyson  is  also  required  to  pay 
civil  penalty  of  $64,000  in  settlement  of 
the  government's  civil  penalty  claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
dte  of  the  publication  comments  relating 
to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington.  D.C. 
20530.  and  should  refer  to  United  States 
V.  City  of  Berryville,  Arkansas  et  ai,  D.J. 
Ref.  90-5-1-1-2777. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Arkansas/ U.S.  Post  Office  and 
CourthouseTBuilding,  6th  and  Rogers, 
Fort  Smith,  Arkansas  72901  and  at  the 
Region  VI  Office  of  the  United  States 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 
Copies  of  the  consent  decree  may  also 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Permsylvania  Avenue,  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  clieck  in  the 
amount  of  $1.80  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Richard  B.  Stewart. 

Assistant  Attorney  General,  Land&  Natural 
Resources  Division. 

(FR  Doc.  89-27109  Filed  11-17-69;  8  45  am) 
BtLUNQ  COOe  441(MI1-M 


Drug  Enforcement  Administration 

(Docket  No.  89-52] 

Vincent  F.  Chicola;  Alexandria,  LA; 
Hearing 

Notice  is  hereby  given  that  on  June  26. 
1989,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Vincent  F  Chicola.  M.D..  an 


Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration.  AC3391644.  and  deny 
any  pending  applications  for 
registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday. 
January  23, 1990,  commencing  at  9:30 
a.m.,  at  the  United  States  Tax  Court. 
United  States  Custom  House,  423  Canal 
Street,  New  Orleans.  Louisiana. 

Dated:  November  9, 1989. 
John  C.  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 
(FR  Doc.  89-27098  Filed  11-17-69;  8:45  am) 

BILUNG  CODE  44T0-W-M 


(Docket  No.  89-24] 

Lewis  K.  Curtwright,  D.O.;  Orlando,  FL; 
Hearing 

Notice  is  hereby  given  that  on  March 
17, 1989,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Lewis  K.  Curtwright,  D.O.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  your  application  for  a 
DEA  Certificate  of  Registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday. 
November  28, 1989,  commencing  at  10:00 
a.m.,  at  the  United  States  Tax  Court, 
Twiggs  Building.  700  Twiggs  Street. 
Tampa,  Florida. 

Dated:  November  9, 1989. 
John  C  Lawn. 

Administrator,  Drug  Enforcement 
Administration. 
(FR  Doc.  89-27099  Filed  11-17-89;  8:45  am) 

BHUNG  COOE  4410-0«-M 


[Docket  No.  89-48] 

John  T.  Flanigan,  D.D.S,;  Tampa,  FL; 
Hearing 

Notice  is  hereby  given  that  on  June  5, 
1989.  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  John  T.  Flanigan.  D.D.S..  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
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of  Registration,  AP1043429.  and  deny 
anj  pending  applications  for 
registration. 

Thirty  days  have  elapsed  airtce  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  f(» 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
January  17. 1990,  commencing  at  10-iX) 
a.m..  at  the  United  States  District  Court, 
611  North  Florida  Avenue,  Room  435. 
Tampa,  Florida. 

Dated:  November  9. 1989. 
]ohn  G.  Lawn. 

Administrotar  Chug  Enforcement 

Administnittm. 

(FR  Doc.  8»- 27100  Filed  11-17-89;  8.45  am) 

BRXINQ  COOE  «410-(»4I 


[Docket  No.  89-38] 

Kin  Siu  Tam,  M.O.;  Covington.  GA; 
Hearing 

Notice  is  hereby  given  that  on  May  26, 
1989,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Kin  Siu  Tam,  M.D..  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  DEA  Certificate  of 
Registration,  BT1199480,  and  deny  any 
pending  applications  for  registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday. 
November  14, 1989.  commencing  at  10:00 
a  jn.,  at  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit.  717 
Madison  Hace,  NW..  Washington,  DC. 

Dated:  Nov-erotier  9. 1989. 
John  C.  Lawn. 

Administrator.  Drug  Enforcement 
Administration. 

(FR  Doc,  89-27101  Filed  11-17-88;  8:45  am) 

BKXme  COOE  4410-09-« 


DEPARTMENT  OF  LABOH 

Mine  Safety  and  Health  Administration 
[Docket  No.  M-89-15&-C ) 

Consolldatkm  Coat  Co  ;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consof 
Plaza.  Pittsborgb.  Pennsyt\'ania  15241 
has  filed  a  petition  to  modify  the 
appbcation  of  30  CFR  75.14d3-9(b) 
(shelter  holes)  to  its  Diiworth  Mine  (LD 


No.  36-04281)  located  in  Greene  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner"* 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  shelter  holes  be  readily 
accessible  and  be  at  least  5  feet  in 
depth,  not  more  than  4  feet  in  width 
(except  crosscuts  used  as  shelter  holes} 
and  at  least  6  feet  in  height  where  the 
coal  seam  is  6  feet  or  more  in  height. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following  procedures: 

(a)  All  persons  operating  track 
mounted  mobile  equipment  would  be 
instructed  to  yield  to  pedestrain  traffic; 

(b)  Shelter  holes  would  be  provided 
every  eighty  feet; 

(c)  Crosscuts  would  be  used  as  shelter 
holes  wherever  feasible; 

(d)  Roof  coal  would  be  left  in  shelter 
holes  cat  by  the  track  mounted  cutten 
and 

(e)  No  shelter  hole  would  be  less  than 
4.5  feet  high  by  1.7  feet  wide  by  3.2  feet 
deep,  which  alloivs  adequate  access  and 
protection  for  an  individual. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Person  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  20. 1989.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  8, 1989. 
Patricia  W.  Sttvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

|FR  Doc.  89-27129  Filed  11-17-69.  8:45  am) 

BILUNG  COOE  4S10-4»-M 


[Docket  No.  II-89-168-C1 

Granny  Rose  Coal  Co.;  Petition  for 
Modrficatfon  of  Application  of 
Mandatory  Safety  Standard 

Granny  Rose  Coal  Company.  P.O.  Box 
1098.  Barbourviile,  Kentucky  40906  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  Na  3  MLne  (IJ3.  NO.  15-16719) 
located  in  Knox  County,  Kentucky.  The 
petition  is  filed  under  section  ini('')  of 


the  Federal  Mine  Safety  artd  Health  Act 
of  1977. 

A  Summaiy  ol  the  petitiaoer's 
statements  follows: 

1.  The  petition  concerns  die 
requBvment  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
equipment,  continuous  mining  machines, 
longwall  face  equipment  and  loading 
machiftes.  The  morritor  is  required  to  be 
properly  maintained  and  frequently 
tested. 

2.  No  methane  has  been  detected  in 
the  mine. 

3.  The  three-wheel  tractors  are 
permissible  DC-powered  machines, 
without  hydraulics.  Approximately  ZO- 
40%  of  the  coal  is  hand  loaded  into  a 
drag-fy^je  bucket.  Approximately  20%  of 
the  tinf>e  that  the  tractor  is  in  use,  it  is 
used  as  a  mantrip  and  supply  vehicle. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  hand-held  continuoos 
oxygen  and  methane  monitors  instead  of 
methane  monitors  on  three-wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three-wheel  tractor  would  be 
equipped  with  a  hand-held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persoos  would  be 
trained  in  the  use  of  the  detector, 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  wonld 
be  performed  to  determnne  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  eadi 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  lo  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor; 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitOT  would 
also  be  calibrated  monthly;  and 

(f)  No  alterations  or  modificaticms 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

5.  Petitioner  states  that  the  proposed 
dhemate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  aftorded  by  tlip  standard 
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Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  20, 1989.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  9, 1989. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  89-27130  Filed  11-17-89:  8:45  am) 

WLUIM  CODE  4510-4»-ll 


[Docket  No.  M-89-165-C] 

Pyro  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pyro  Mining  Company.  P.O.  Box  267, 
Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.303  (preshift  examinations)  to  its 
Palco  Mine  (I.D.  No.  15-14492)  located  in 
Webster  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  seals  be 
examined  during,  the  preshift 
examination  to  determine  if  they  are 
functioning  properly. 

2.  Due  to  a  low  top,  a  wet  bottom  and 
danger  from  falling  gob,  petitioner 
proposes  the  following  alternate  method 
to  reduce  individual  exposure  to 
hazardous  conditions: 

(a)  The  three  intake  seals  in  the  No.  11 
coal  seam  would  be  physically 
examined  as  part  of  the  weekly 
ventilation  examination: 

(b)  A  continuous  monitoring  station 
would  be  established  inby  the  seals  to 
monitor  the  air  passing  the  seals  for 
methane,  carbon-monoxide,  and  oxygen. 
This  monitoring  station  would  be  part  of 
the  mine-wide  monitoring  system; 

(c)  Audible  and  visible  alarms  would 
be  activated  at  a  surface  location  where 
a  qualified  person  would  be  on  duty  at 
all  times  anyone  is  underground.  The 
system  would  alarm  (audible  and 
visible)  anytime  methane,  carbon- 
monoxide,  and  oxygen  are  not  within 
established  limits.  The  qualified  person 
would  respond  to  all  alarms  and  would 
initiate  immediate  investigation  of  each 


alarm  and  would  initiate  the  appropriate 
emergency  action  plan; 

(d)  All  sensors  would  be  calibrated  at 
intervals  not  to  exceed  30  days,  and 
records  would  be  maintained  until  the 
next  calibration  period  has  been 
completed:  and 

(e)  All  alarms  would  be  printed  out  as 
they  occur  and  all  sensor  readings 
would  be  printed  out  once  each  hour. 
These  printouts  would  be  maintained  at 
the  surJFace  computer  control  point  along 
with  the  sensor  calibration  records. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  20. 1989.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  7, 1989. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  89-27131  Filed  11-17-89;  8:45  am) 

BILUNO  COOC  4S10-43M 

(Docket  No.  M-89-167-C] 

Tudy  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Tudy  Coal  Company,  Route  2.  Box 
327B.  Rockholds.  Kentucky  40759  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  to  its  Mine  No.  1  (liD. 
No.  15-16683)  located  in  Whitley 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
equipment,  continuous  mining  machines, 
longwall  face  equipment  and  loading 
machines.  The  monitor  is  required  to  be 
properly  maintained  and  frequently 
tested. 

2.  No  methane  has  been  detected  in 
the  mine. 

3.  The  three-wheel  tractors  are 
permissible  DC-powered  machines, 
without  hydraulics.  Approximately  30- 
40%  of  the  coal  is  hand  loaded  into  a 


drag-type  bucket.  Approximately  20%  of 
the  time  that  the  tractor  is  in  use,  it  is 
used  as  a  mantrip  and  supply  vehicle. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  hand-held  continuous 
oxygen  and  methane  monitors  instead  oi 
methane  monitors  on  three-wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three-wheel  tractor  would  be 
equipped  with  a  hand-held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  would  be 
trained  in  the  use  of  the  detector; 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips: 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergiae 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent; 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor; 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly;  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  20, 1989.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  9, 1989. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  89-27132  Filed  11-17-89;  8:45  am] 

BILLING  CODE  4S10-43-M 
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Utah  Power  &  Ught  Co,  Mining 
Division;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

Utah  Power  &  Light  Cximpany.  Mining 
Division,  P.O.  Box  310.  Huntington,  Utah 
84528  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinatnms  for  hazardous  conditions) 
to  its  Deer  Creek  Mine.  3rd  South 
location  |LD.  No.  42-00121]  located  in 
Emergy  County.  Utah.  The  petition  is 
filed  under  section  101  (c)  of  the  Federal 
Mine  Saferty  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  On  September  24. 1989.  petitioner 
was  granted  a  modification  of  30  CFR 
75.305  to  establish  air  quality  monitoring 
stations  ivhere  air  entering  an  exiting 
the  3rd  South  area  would  be  monitored 
weekly  (Docket  No.  M-as-SS-C). 

2.  This  petition  concerns  paragraph  1 
of  MSHA's  Decision  and  Order  which 
requires  that  air  measuring  stations  be 
established,  identified  with  a  sign  and 
monitored  by  a  certifier!  person  on  a 
daily  basis. 

3.  Due  to  adverse  ground  control 
problems  that  are  causing  the  roof 
supports  to  f.iil.  Petitioner  requests  that 
air  measuring  stations  be  reestablished 
in  the  3rd  South  area  as  outlmed  in  the 
petition. 

4.  In  support  of  this  request  petitioner 
states  that  moving  the  input  station 
would  not  cause  a  diminution  of  safety. 
The  input  monitoring  station  would  only 
be  moved  300  feet  and  would  stil! 
remain  in  currently  approved  No.  6 
return  entry. 

5.  For  these  reasons,  petitioner 
requests  an  amendment  to  the  Decision 
and  Order  granting  the  petition 
modifying  the  application  of  30CH? 
75.305. 

Request  for  Comments 

I^rsons  interested  in  this  petition  may 
furnish  written  comments.  These 
comrnenfs  Tiust  be  ftl^d  with  the  Office 
of  StandarJs.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administra'tion.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarketi  or 
received  in  that  office  on  or  before 
December  20,  1989.  Copies  of  the  - 
petition  are  available  for  inspection  at 
that  addrew. 

Dated:  .Movember  8. 1?»B9. 
Patricia  W.  Silvey. 

Director.  Office  of  StcnJcrdn.  Regulations 
and  Varioitces. 

|FR  Doc  a»-2n33  Filed  11-17-88;  &4.S  am| 

BKLWa  COOC  4SW-43-W 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[89-801 

NASA  Advisory  CouncO  (NAC). 
Aeronautics  Advisory  Commlttes 
(AAC):  Meeting 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
armounces  a  fortiicoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Aviation  Safety 
Reporting  System  Suhcomrm"ttee. 
DATES:  December  13. 1989,  9  a.m.  to  5 
p.m.;  and  December  14, 1989,  9  a.m.  to  5 
p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Admiaistration.  Ames  Research 
Center.  Building  200,  Moffett  Field,  CA 
94035. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  Reynard,  Office  of  Aviation 
Safety  Reporting  System.  National 
Aeronautics  and  Space  Administration. 
Ames  Research  Center,  Moffett  Field. 
CA  94035.  415/694-«467. 
SUPPLEMENTARY  INFORMATION:  The  > 

NAC  As)  onautics  Advisory  Conr.mittee. 
Aviation  Safety  Reporting  System 
Informal  Subcommittee  was  estabUshed 
to  provide  overall  advice  and 
recommendations  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  on  aviation  safety  needs.  The 
Subcommittee,  chaired  by  Captain  C  R. 
Paty.  is  comprised  of  ten  members.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room 
(approximately  50  persons  including  the 
Subcommittee  members  and  other 
participants). 

7*3776  of  Meeting-  Open. 

Agenda: 
December  13, 1989 

9  a.m. — Opening  Remarks. 

9:30  a.m. — Background  Oi  enration. 

10:30  a.m.— Review  of  the  Role  of  the 
Subcommittee. 

11  a.m. — Operations  Report 

2  pjn. — Research  Report 

4  pjn. — Aviation  Safety/ Automation 
Research. 

5  pjn. — Adjourn. 
December  14. 1989 

9  a.m. — Federal  Aviab'on 
Administration  Issues. 

10  a.m. — Report  Volume  Increases 
and  Consequences. 

1  p.m. — Criteria  for  Iiicident  Data 
Analysis,  Retention,  arrd  Output. 

3  p.m. — General  Discussion. 


5  p.m. — Adfoum. 

Dftted:  November  13.  isea 
lohB  W.  Gafi, 

A  dvisory  Committee  Kfanogeaent  Officer, 
National  Aerommiics  and  Space 
Administration. 

[FR  Doc.  89-27193  Filed  11-17-89: 8:45  am) 

BILLING  COOC  7510-01-« 


NATIONAL  COMMISSION  ON 
CHILDREN 

Hearir>g 
Background 

The  National  Commission  on  Children 
was  created  by  Public  Law  100-209. 
December  22, 1987  as  an  anaerdment  to 
the  Social  Security  Act  The  purpose  of 
the  law  is  to  establish  a  luinpariisan 
Commission  directed  to  study  the 
problems  of  children  in  the  areas  of 
health,  education,  social  services, 
income  security,  and  tax  policy. 

The  powers  of  the  Comnrission  are 
vested  in  Commissioners  consisting  of 
38  voting  members  as  foUows: 

1.  Twelve  members  appointed  by  the 
President 

2.  Twelve  members  appointed  by  the 
Speaker  of  the  House  of 
Representatives 

3.  Twelve  n»embers  appointed  by  the 
President  pro  tempore  of  the  Senate. 

This  notice  announces  tlie  second 
hearing  of  the  National  Commission  on 
Children  to  be  held  in  San  Antonio, 
Texas. 
Time:  9:00  a  jn.-12:30  pan..  Tuesday. 

November  28. 1988. 
Place:  River  Room,  Heruy  B.  Gonzales 

Convention  Center,  200  East  Market 

Street  San  Antonio,  Texas. 
Status:  9:00  a.m.-12:30  p.m.,  op^n  to  the 

public. 
.Agenda:  "Enhancing  School  Readiness: 

Support  for  Early  Childhood 

Development". 
Contact  Jeannine  Atalay.  (202)  254- 

3800. 

Dated:  November  14, 1989. 
lohn  D.  Rockefeller  IV. 

Chairman.  National  Commission  on  Children. 
(FR  Doc.  89-27197  Hied  11-17-Sa;  ft4S  mm] 

BILLING  COOE  6a20-37-« 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POLICY 

Public  Hearing 

ACTION:  Notice  of  hearing. 

summary:  Pursuant  to  the  provisioTTS  of 
the  Federal  Advisory  Committee  Act 
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Pub.  L  92-463;  86  Stat.  770)  notice  is 
hereby  given  of  a  public  hearing  to  be 
held  in  the  En  Banc  courtroom,  on  the 
Second  floor,  of  the  Robert  N.C.  Nix 
Federal  Building,  at  gth  &  Market 
Streets,  in  Philadelphia.  Pennsylvania. 

date:  Tuesday.  December  5. 1989,  lOKX) 
a.m.-4:00  p.m. 

Status:  The  hearing  is  to  be  open  to 
the  public. 

Matters  to  be  Discussed:  The  purpose 
of  this  public  hearing  is  to  enable 
Commission  members  to  learn  from 
policy  makers  and  program  operators  on 
how  to  improve  the  effectiveness  of  the 
U.S.  Employment  Service.  Interested 
parties  may  submit  written  comments 
either  prior  to  or  after  the  official 
hearing  date,  but  no  later  than 
December  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  C.  McQuown,  Director, 
National  Commission  for  Employment 
Policy,  1522  K  Street.  NW..  Suite  300. 
Washington.  DC  20005.  (202)  724-1545. 

SUPPLEMENTARY  INFORMATION:  The 

National  Commission  for  Employment 
Policy  was  established  pursuant  to  title 
IV-F  of  the  Job  Training  Partnership  Act 
(Pub.  L  97-300).  The  Act  charges  the 
Commission  with  the  broad 
responsibility  of  advising  the  President, 
and  the  Congress  on  national 
employment  issues.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  so  that 
appropriate  accommodations  can  be 
made.  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Commission's  headquarters.  1522  K 
Street.  NW.,  Suite  300.  Washington.  DC 
20005. 

Signed  at  Washington.  DC.  this  13th  day  of 
November. 
Barbara  C.  McQuown, 

Director,  National  Commission  for 
Employment  Policy. 

(FR  Doc.  89-27143  Filed  11-17-89;  R-45  am] 
BILUNO  CODE  4510-30-11 


PutHic  Hearing 

ACTION:  Notice  of  hearing. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  86  Stat.  770)  notice  is 
hereby  given  of  a  public  hearing  to  be 
held  in  Courtroom  #7.  Room  41.  on  the 
fourth  floor,  of  the  U.S.  District  Court 
House.  811  Grand  Avenue.  Kansas  City, 
MO. 

date:  Wednesday,  December  6. 1989 
10:30  am  -  5:00  pm. 


Status:  The  hearing  is  to  be  open  to  the 
public. 

Matters  To  Be  Discussed:  The  purpose 
of  this  public  hearing  is  to  enable 
Commission  members  to  leam  from 
policy  makers  and  program  operators  on 
how  to  improve  the  effectiveness  of  the 
U.S.  Employment  Service.  Interested 
parties  may  submit  written  comments 
either  prior  to  or  after  the  ofHcial 
hearing  date,  but  no  later  than 
December  16, 1989. 

FOR  FURTHER  INFORMATION,  CONTACT 

Barbara  C.  McQuown.  Director. 
National  Commission  for  Employment 
Policy.  1522  K  Street  NW.,  Suite  300. 
Washington.  DC  20005.  (202)  724-1545. 

SUPPLEMENTARY  INFORMATION:  The 

National  Commission  for  Employment 
Policy  was  established  pursuant  to  title 
rV-F  of  the  Job  Training  Partnership  Act 
(Pub.  L.  97-300).  The  Act  charges  the 
Commission  with  the  broad 
responsibility  of  advising  the  President, 
and  the  Congress  on  national 
employment  issues.  Handicapped 
individuals  vvishing  to  attend  should 
contact  the  Commission  so  that 
appropriate  accommodations  can  be 
made.  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Commission's  headquarters,  1522  K 
Street  NW.,  Suite  300,  Washington,  DC 
20005. 

Signed  at  Washingtoa  D.C..  this  13th  day 
of  November. 
Barbara  C.  McQuown, 
Director.  National  Commission  for 
Employment  Policy. 
[PR  Doc.  8&-27144  Filed  11-17-89;  8:45  am] 

BnjJNQCOOE  4S10-30-M 


Public  Meeting 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  86  Stat.  770)  notice  is 
hereby  given  of  a  public  meeting  to  be 
held  in  the  Yard  Bird  A  Room,  on  the 
Second  floor,  of  the  Allis  Plaza  Hotel  in 
Kansas  City.  Missouri. 

DATE:  Thursday,  December  7. 1989 
8:00—3:00. 

Status:  The  meuting  is  to  be  open  to 
the  public. 

Matters  to  be  Discussed:  The  purpose 
of  this  public  meeting  is  to  enable  the 
Commission  members  to  discuss 
progress  on  the  proposed  research 
agenda,  and  to  discuss  flndings  received 
from  the  prior  hearings. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Barbara  C.  McQuown.  Director. 
National  Commission  for  Employment 


Policy.  1522  K  Street,  NW.,  Suite  300, 
Washington,  DC  20005.  (202)  724-1545. 

SUPPLEMENTARY  INFORMATION:  The 

National  Commission  for  Emplojfment 
Policy  was  established  pursuant  to  title 
IV-F  of  the  Job  Training  Partnership  Act 
(Pub.  L.  97-300).  The  Act  charges  the 
Commission  with  the  broad 
responsibility  of  advising  the  President, 
and  the  Congress  on  national 
employment  issues.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  so  that 
appropriate  accommodations  can  be 
made.  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Commission's  headquarters.  1522  K 
Street,  NW..  Suite  300,  Washington,  DC 
20005. 

Signed  at  Washington.  DC,  this  13th  day  of 
November. 

Barbara  C  McQuown, 
Director.  National  Commission  for 
Employment  Policy. 

[FR  Doc.  89-27145  Filed  11-17-89;  8:45  am] 
BILUNG  CCOE  4510-30-«l 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrences  for  Second 
Quarter  CY  1989;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
AOs  (i.e..  unscheduled  incidents  or 
events  which  the  Conunission 
determines  are  significant  from  the 
standpoint  of  public  health  and  safety). 
The  following  incidents  at  NRC 
licensees  were  determined  to  be  AOs 
using  the  criteria  published  in  the 
Federal  Register  on  February  24, 1977 
(42  FR  10950).  The  AOs  are  described 
below,  together  with  the  remedial 
actions  taken.  The  event^  are  also  being 
included  in  NUREG-0090,  Vol.  12,  No.  2 
("Report  to  Congress  on  Abnormal 
Occurrences:  April-June  1989").  This 
report  will  be  available  in  the  NRC's 
Public  Document  Room.  2120  L  Street 
NW..  (Lower  Level),  Washington,  DC 
about  three  weeks  after  the  publication 
date  of  this  Federal  Register  Notice. 

Nuclear  Power  Plants 

89-S    Significant  Deficiencies  in 
Management  Controls  at  Surry  Nuclear 
Power  Station 

The  third  general  AO  criterion  notes 
that  major  deficiencies  in  design,  or 
management  controls  for  ticensed 
facilities  or  material  can  be  considered 
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an  abnormal  occurrence.  In  addition, 
one  of  the  AO  examples  noted  that 
serious  deficiency  in  management  or 
procedural  controls  in  major  areas  can 
be  considered  an  abnormal  occurrence. 

Date  and  Place— Early  1988  through 
March,  1989:  Surry  Units  1  and  2, 
Westinghouse-designed  3-loQp 
pressurized  water  reactors,  operated  by 
Virginia  Electric  and  Power  Company 
(the  licensee),  and  located  in  Surry 
County.  Virginia. 

Nature  and  Probable  Consequences — 
Based  on  cumulative  inspection  findings 
from  eariy  1988  to  March  1989,  the  NRC 
concluded  that  major  deficiencies 
existed  in  the  management  controls  at 
the  Surry  Power  Station.  Serious  safety 
concerns  were  raised  regarding  the 
licensee's  ability  to  self-identify  and 
correct  deficiencies  without  NRC 
intervention.  These  deficiencies  have 
generally  involved:  (1)  Original  design 
deficiencies  that  the  licensee  should 
have  identified  on  its  own;  (2) 
inadequate  evaluation  of  operating 
events,  identified  deficiencies  and  NRC 
Bulletins  and  Information  Notices;  (3) 
failure  to  take  timely  corrective  action 
for  know  deficiencies;  and  (4)  failure  to 
take  adequate  corrective  actions. 

Background 

NRC  concerns,  with  regard  to  the 
licensee's  adequacy  of  safety 
evaluations  and  implementation  of  its 
corrective  action  program,  have  been 
the  subject  of  enforcement  actions  in  the 
past.  Since  1988,  in  addition  to  the 
$500,000  civil  penalty  discussed  in  detail 
below,  there  have  been  four  escalated 
enforcement  actions  with  civil  penalties 
issued  to  the  licensee  that  reflect  on  its 
failure  to  identify  problems  to  take 
prompt  and  adequate  corrective  actions. 
These  enforcement  actions  are  briefly 
discussed  as  follows: 

•  On  June  13, 1988.  the  NRC  issued  a 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  in  the 
amount  of  $50,000.  In  February  1988. 
NRC  identified  a  violation  involving  the 
failure  to  maintain  and  verify 
operabihty  of  heat  trace  circuitry  for 
boric  acid  flow  paths.  This  problem  had 
existed  for  Ein  extended  period  of  time 
without  station  personnel  questioning 
the  reason  for  continuously  lit 
annunciators. 

•  In  a  separate  action  dated  June  13, 
1988,  the  NRC  issued  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  in  the  amount  of  $100,000. 
In  March  1988,  an  event  had  occurred 
that  had  a  significant  potential  for  a 
radiation  overexposure  during  the 
licensee's  attempt  to  free  an  incore 
detector  from  a  thimble  tube.  The 


licensee's  response  to  the  event  was 
inadequate. 

•  On  August  25, 1988,  the  NRC  issued 
a  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  in  the 
amount  of  $100,000.  In  May  1988,  an 
individual  exceeded  the  whole  body 
quarterly  occupational  radiation  dose 
limit,  due  in  part  to  inadequate 
corrective  actions  associated  with  a 
prior  event. 

•  On  November  10. 1988,  the  NRC 
issued  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  in 
the  amount  of  $50,000.  The  violation 
involved  insufficient  cleanliness 
controls  when  working  on  safety  related 
systems,  as  foreign  material  was  found 
in  the  containment  sumps  that  had  gone 
undetected  for  an  extended  period  of 
time.  This  could  have  resulted  in 
damage  to  the  low  head  safety  injection 
and  recirculation  spray  pumps. 

Additional  Inspections  and  Issues 
Identified 

Additional  inspections  conducted 
from  September  1, 1988  through  March  4, 
1989  identified  additional  violations.  For 
many  of  the  violations,  information  was 
available  that  if  properly  evaluated  and 
acted  upon,  should  have  prevented  or 
led  to  earlier  correction  of  those 
violations.  Other  violations  were  related 
to  significant  design  and  evaluation 
issues.  These  inspections  were:  an  NllC 
Augmented  Inspection  Team  (AIT) 
inspection  conducted  from  September  1- 
3, 1988;  an  NRC  Safety  System 
Functional  Inspection  (SSFI)  conducted 
from  September  12-16,  September  26-30. 
and  November  14-18, 1988;  and  NRC 
Resident  Inspector  inspections 
conducted  from  October  2-November  5, 
1988,  November  6-December  17, 1988, 
December  18, 198&-January  28, 1989,  and 
January  2»-March  4. 1989.  The  AIT 
inspection  was  conducted  to  review  the 
facts  and  circumstances  associated  with 
the  failure  of  the  Unit  1  refueling  cavity 
seal  on  May  17, 1988.  The  SSFI  focused 
on  the  safety-related  service  water 
system  and  the  recirculation  spray 
system  including  associated  electrical 
systems. 

The  violations  identified  in  the 
inspections  were  grouped  into  five 
sections  of  the  May  18. 1989  NRC  letter 
forwarding  the  Notice  of  Violations  and 
Proposed  Imposition  of  $500,000  Civil 
Penalties.  The  sections  are  summarized 
below: 

I.  Cavity  Seal  Failure. 'Violationa 
involved:  (a)  The  inadequate  design  of 
the  Unit  1  reactor  cavity  seal  that  failed 
on  May  17, 1968,  resulting  in  a  refueling 
cavity  water  leak  of  about  30.000 
gallons;  and  (b)  inadequate  licensee 
actions  taken  subsequent  to  the  seal 


failure.  The  NRC  was  not  informed  of 
this  event  until  August  30, 1988.  The 
NRC  ATT  found  that  the  hcensee's 
response  to  NRC  Bulletin  No.  84-03. 
"Refueling  Cavity  Water  Seal."  was 
deficient  in  that  the  evaluation  of  the 
unique  Surry  cavity  seal  design  did  not 
assure  that  appropriate  tolerances  and 
installation  instructions  were  provided. 

The  inflatable  backup  seal 
coincidently  failed  when  a  section  of 
instrument  air  was  isolated  for 
unrelated  local  leak  rate  testing  at  a 
time  when  the  backup  nitrogen  bottles 
were  not  correctly  aligned.  The  AIT 
found  that  the  station  lacked  procedures 
and  drawings  for  these  two  systems  and 
operations  personnel  had  not  been 
adequately  trained  on  operation  of  these 
particular  systems.  The  licensee's  initial 
evaluation  of  the  event  failed  to  quantify 
both  the  amount  and  rate  of  leakage 
(30,000  gallons  in  5  minutes).  This 
inadequate  evaluation  of  the  scope  and 
significance  of  the  J-seal  failure  led  to 
the  licensee  reloading  the  core  three 
days  later  with  the  deficiencies 
uncorrected,  thus  placing  the  plant  in  an 
unanalyzed  condition  during  the 
reloading  period. 

The  violations  in  this  section  were 
assessed  a  civil  penalty  of  $200,000. 

//.  Additional  Corrective  Action 
Violations.  This  section  involved  a 
number  of  problems  that  were  not 
properly  evaluated  and  corrected,  even 
though  the  licensee  had  information 
available,  either  through  NRC 
correspondence  or  the  licensee's 
internal  deficiency  reporting  system 
which  should  have  prompted  the 
licensee  to  act  in  a  more  timely  marmer. 

Violations  included:  (a)  Inadequate 
evaluation  and  disposition  of  NRC 
Information  Notice  No.  88-23.  "Potential 
for  Gas  Binding  of  High-Pressure  Safety 
Injection  Pumps  During  a  Loss  of 
Coolant  Accident."  resulting  in  both 
Surry  Units  operating  for  a  period  of 
time  with  degraded,  safety  systems  until 
mid-September  1988,  when  both  units 
were  shut  down  for  unrelated  reasons; 
(b)  Control  Room — Relay  Room 
Ventilation  Chiller  capacity  less  than 
specified  in  the  Final  Safety  Anyalsis 
Report  (FSAR);  (c)  both  trains  of  the 
Control  Room  and  Emergency 
Switchgear  Room  Ventilation  System 
incapable  of  performing  their  intended 
function;  (d)  use  of  unqualified 
replacement  parts  in  some  safety- 
related  components;  (e)  recurring 
wetting  of  auxiliary  feedwater  pump 
motors  during  periods  of  heavy  rains 
due  to  Inadequately  sealed  roof  plugs; 
and  (f)  various  program  deficiencies 
associated  with  assuring  that  quality 
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control  inspection  and  quaHly  asBurance 
audit  £mdmg8  were  adequately  resolved. 

The  violations  in  this  section  were 
assessed  a  civil  praialty  of  $175,000. 

///.  Design  Control.  The  SSFl 
identified  violations  concerning  a 
number  of  inadequate  calculations 
performed  to  iuftparX  certain  plant 
modifications.  The  most  significant 
example  concerned  inaccurate  and 
nonconservative  assumptions  used  for 
the  1988  recirculation  spray  heat 
exchanger  replacement  that  was 
identified  by  the  NRC  and  should  have 
been  identified  by  the  licensee's  review 
process.  If  left  uncorrected,  the  plant 
would  have  continued  to  operate  with 
the  ultimate  heat  sink  design  outside  of 
FSAS  assumptions.  The  other  violations 
demonstrated  weaknesses  in  both  the 
mechanical  and  electrical  engineering 
disciplines. 

The  violations  in  this  section  were 
assessed  a  civil  penalty  of  $25,000. 

rv.  Technical  Specifications 
OperabiHty  Requirements.  This 
violation  concerned  the  operability  of 
the  emergency  service  water  pumps. 
Both  the  FSAR  and  technical 
specification  basis  specified  a  15.000 
gpm  capacity  for  each  pump.  However. 
pump  capacity  apparently  degraded 
over  the  life  of  the  plant  to  atx)ut  12,000 
gpm  and  plant  surveillance  test 
acceptance  criteria  were  changed  on 
several  occasions  without  performing  an 
valuation  for  the  change  in  system 
performance. 

This  violation  was  assessed  a  civfl 
penalty  of  SlOOUXX). 

V.  Other  SSFI  Identified  Violations. 
These  violations  involved  the  adequacy 
of  surveillance  tests,  incorporation  of 
vendor  recommendations  into 
maintenance  procedures,  material 
traceability  problems,  and  post 
maintenance  testing. 

These  violations  were  classified  at  a 
lower  severity  level  than  those 
described  in  Sections  I  through  FV 
above,  and  no  civil  penalty  was 
assessed. 

Cause  or  Causes — ^The  causes  were 
attributed  to  significant  deficiencies  in 
both  site  and  corporate  management 
controls  over  Surry  Nuclear  Power 
Station  activities. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — the  licensee  had  shut  down 
both  Surry  Unit  1  and  Unit  2  in 
September  1988  (Unit  1  on  September  13. 
due  to  emergency  diesei  generator 
operatibility  concerns;  and  Unit  2  on 
Septembers,  for  a  refueling  outage).  Tlie 
licensee  agreed  not  to  restart  either  unit 
until  the  NRC  concurred. 

During  meetings  held  on  February  26. 
March  30.  April  26.  and  May  22.  t^flfi. 


senior  licensee  management  presented 
to  the  NRC  an  extensive  corrective 
action  plan  that  included  both  Design 
Reconstitution  and  Configuration 
Management  Programs.  For  the 
immediate  short  term,  the  licensee 
performed  an  operational  readinfess 
review  (verification  of  system 
configuration  and  document  reviews), 
emergency  power  testing  (similar  to 
original  startup  testing),  and  functional 
testing,  hi  addition,  the  licensee  made  a 
number  of  recent  managemet  changes  at 
the  site,  and  is  in  the  process  of 
enhancing  its  problem  evaluation  and 
corrective  action  capabilities. 

The  licensee  did  not  contest  the  May 
18. 1989.  NRC  Noticee  of  Violations  and 
Proposed  Imposition  of  $500,000  civil 
penalties:  the  licensee  has  paid  the  civil 
penalty  in  fuH. 

/VflC— Significant  NRC  efforts  were 
expended  in  identifying  and 
documenting  the  numerous  deficiencies 
previously  discussed,  and  in  reviewing 
and  monitoring  the  corrective  actions 
taken  by  the  licensee. 

On  January  26, 1989,  an  Enforcement 
Conference  was  held  at  the  NRC  Region 
II  Office  to  discuss  design  control  and 
corrective  action  problems  affecting 
various  plant  systems. 

On  March  9, 1989.  the  NRC  issued  a 
Confirmation  of  action  Letter  (CAL)  to 
the  hcensee,  which  itemized  the  issues 
yet  to  be  completed  by  the  licensee,  and 
reviewed  by  the  NRC,  prior  to  restart  of 
both  units. 

Based  on  the  satisfactory  corrective 
actions  taken  by  the  licensee,  on  June 
30. 1989.  the  CAL  was  lifted  for  Unit  1  by 
discussions  between  licensee  and  NRC 
management  Unit  1  was  restarted  on 
July  7. 1989.  On  September  a  1989,  the 
CAL  was  lifted  for  Unit  2.  Unit  2  was 
restarted  on  September  16, 1989. 

Other  NRC  Licensees  (Industrial 
Radiographers,  Medical  Institutions, 
Industrial  Users,  etc) 

89-7    Medical  Therapy 
Misadministration 

The  general  AO  criterion  notes  that 
an  event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place-4Aatch  13-27. 1989: 
Indiana  University  School  of  Medicine; 
Indianapolis,  Indiana.  The 
misadministration  was  reported  to  the 
NRC  Region  HI  office  on  April  10. 1989. 

Nature  and  Probable  Consequences — 
A  66-year  old  male  patient  suffering 
from  metastatic  lung  disease  involving 
the  spine  and  both  hips  began  receiving 
cobalt-60  treatments  to  the  lumbosacral 
spine  area  on  March  11, 1969.  Treatment 


to  the  spine  was  given  at  300  rads  per 
day  for  ten  days. 

On  March  13,  the  senior  resident 
oncologist  in  the  school  changed  the 
prescription  to  include  cobalt-80 
treatments  to  the  patient's  left  hip.  The 
new  prescription  was  based  on  the 
result  of  a  bone  scan.  Treatment  was  to 
consist  of  a  total  dose  of  2,700  rads  to 
the  hip  over  a  period  of  nine  days. 

In  the  simulation  room  where  the 
patient's  left  hip  was  to  be  marked  for 
eventual  treatment,  the  patient  was 
placed  in  the  "prone"  position  (face 
down)  and  his  hip  mariced  and 
fiuoroscoped.  However,  the  wrong  hip 
was  marked.  TTie  bone  scan,  which  was 
the  basis  for  the  treatment,  had  been 
taken  of  the  patient  while  he  was  in  the 
"supine"  position  (face  up).  When  the 
patient  was  placed  on  the  table,  face 
down,  the  patient  was  now  in  the 
opposite  position  for  the  bone  scan.  This 
mispositioning  went  unnoticed  and  the 
right  hip,  whidi  was  closest  to  the 
technologist  was  erroneously  marked 
and  received  the  treatment. 

Treatment  began  March  13  and  ended 
March  27  when  the  resident  oncologist 
discovered  the  error  while  reviewing  the 
patient's  chart.  The  patient  and  the 
patient's  referring  physicians  "were 
notified  of  the  misadministration: 
however,  the  hcensee  did  not  notify  the 
NRC  until  April  10. 1989.  contrary  to  the 
requirements  of  10  CFR  Part  3SJ3(a) 
which  states  that  initial  notification 
must  be  made  within  24  hoars  after 
discovery  of  the  misadministration. 
Treatment  on  the  patient's  left  hip  was 
subsequently  begun  on  April  10. 

An  NRC  medical  consultant  was 
requested  to  evaluate  the  medical 
significance  of  the  event.  The  consultant 
concluded  that  in  view  of  the  patient's 
widespread  metastatic  disease,  the 
inadvertent  2,700  rads  dose  to  the  right 
hip  would  not  result  in  a  significant, 
untoward  consequence  to  the  patient 

Cause  or  Causes — It  appears  that  the 
lack  of  a  written  prescription  given  to 
the  simulator  technologist  contributed  to 
the  mispositioning  of  the  patient  on  the 
simulator  table  and  the  wrong  hip  being 
treated.  In  addition,  the  absence  of  left 
or  right  side  markers  on  the  simulator 
radiograph  and  failure  to  audit 
positioning  early  in  the  treatment 
allowed  the  misadministration  to  go 
unnoticed  during  the  treatment  period. 

In  regard  to  the  delay  in  reporting  the 
event  to  the  NRC,  the  hcensee's 
communication  system  apparently  broke 
down  in  that  the  facility's  radiation 
protection  officer  was  not  told  of  the 
misadministration  until  April  la  1966. 
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Actions  Taken  to  Prevent  Recurrence 

Licensee— In  response  to  the  Region 
in  CAL  and  the  notice  of  violation, 
described  below,  on  May  17, 1989,  the 
licensee  documented  its  specific 
corrective  actions  which  have  been 
implemented  in  regard  to  teletherapy 
procedures  and  reporting  requirements. 

In  regard  to  teletherapy  procedures, 
the  licensee  submitted  a  copy  of  its 
Radiation  Oncology  Department's 
quality  assurance/quahty  control  (QA/ 
QC)  procedure  for  external  beam 
radiation  therapy.  The  procedure 
describes  precautionary  steps  to  be 
taken  before  initiating  treatments,  a 
separate  review  by  a  physicist  and  a 
weekly  review  of  treatment  charts  for 
all  patients  undergoing  treatment 

In  regard  to  reporting  requirements, 
each  staff  member  signed  a  form  that  he 
or  she  has  reviewed  10  CFR  Part  35.33 
requirements;  the  requirements  were 
added  to  the  departmental  manual;  and 
the  requirements  have  been  posted  in 
the  department.  Training  will  be 
provided  for  new  personnel. 

NRC — An  NRC  inspection  was 
conducted  on  April  18, 1989  to  review 
the  incident  On  May  8, 1989,  a  notice  of 
violation  was  issued  for  the  licensee's 
failure  to  report  the  misadministration  to 
the  NRC  within  24  hours  of  discovery. 

On  April  26, 1989,  NRC  Region  III 
forwarded  a  CAL  to  the  licensee 
documenting  the  licensee's  agreement  to 
(a)  provide  training  to  the  radiation 
oncology  staff  in  specific  NRC  reporting 
requirements,  and  (b)  incorporate  into 
the  teletherapy  QA/QC  program 
comprehensive  chart  review  procedure 
to  be  performed  at  least  once  a  week  for 
all  patient  charts. 

Dated  at  RockviUe.  MD  this  14th  day  of 
November  1989. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Cldlk. 
Secretary  of  the  Commission. 
[PR  Doc.  89-27196  Filed  ll-17-«9;  8:45  am] 
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[Docket  Nos.  50-361  and  50-362] 

I, 
Southern  California  Edison  Co.,  et  al.— 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  i 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  78  to  Facility  Operating 
License  No.  NPF-10  and  Amendment 
No.  66  to  Facility  Operating  License  No. 
NPF-15,  issued  to  Southern  California 
Edison  Company,  San  Diego  Gas  and 
Electric  Company,  The  City  of  Riverside, 
California  and  the  City  of  Anaheim, 
California  (the  licensees),  which  revised 
the  Technical  Specifications  for 


operation  of  the  San  Onofre  Nuclear 
Generating  Station.  Units  Nos.  2  and  3, 
located  in  San  Diego  County,  California. 

The  amendments  were  effective  as  of 
the  date  of  issuance. 

These  amendments  revise  Technical 
Specifications  3/4.1.3.4,  "CEA  Drop 
Time"  and  its  associated  Bases,  to  use 
both  as  arithmetic  average  control 
element  assembly  (CEA)  drop  time  and 
a  maximum  individual  CEA  drop  time. 
The  maximum  individual  CEA  drop  time 
restriction  would  be  used  to  limit  the 
CEA  drop  time  distribution  from  the 
arithmetic  average.  The  amendments 
are  in  response  to  an  application  for 
amendment  dated  July  31, 1989  and 
designated  as  PCN  295. 

The  application  for  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
chapter  I,  which  is  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  7, 1989  (54  FR  37172).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  that  an 
environmental  impact  statement  will  not 
be  prepared  and  that  issuance  of  the 
amendment  will  have  no  significant 
adverse  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  July  31, 1989  (2) 
Amendment  No.  78  to  License  No.  NPF- 
10  and  Amendment  No.  66  to  License  no. 
NPF-15,  (3)  the  Commission's  related 
Safety  Evaluation  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC 
20555,  and  the  General  Library, 
University  of  California,  P.O.  Box  19557, 
Irvine,  California  92713.  A  copy  of  items 
(2),  (3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  III,  IV,  V  and  Special 
Projects. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  November,  1989. 


For  the  Nuclear  Regulatory  Commission. 
Lawrencs  E  Koica)ko, 

Project  Manager,  Profect  Directorate  V, 
Division  of  Reactor  Projects  III,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-27195  Filed  11-17-89;  8:45  am] 
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SELECTIVE  SERVICE  SYSTEM 

Privacy  Act  of  1974;  Computer 
Matching  Between  the  Selective 
Service  and  the  Department  of 
Education 

agency:  Selective  Service  System. 
ACTION:  Notice. 

In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law  100- 
503),  and  the  Office  of  Management  and 
Budget  (0MB)  Guidelines  on  the 
Conduct  of  Matching  Programs  (54  FR 
25618  (June  19, 1989)).  and  0MB  Bulletin 
89-22,  the  following  information  is 
provided: 

1.  Name  of  participating  agencies:  The 
Selective  Service  and  the  Department  of 
Education  (ED). 

2.  Purpose  of  the  match:  The  purpose 
of  this  matching  program  is  to  ensure 
that  the  requirements  of  section  12(f)  of 
the  Military  Selective  Service  Act  (50 
U.S.C.  APP.  462)  are  met. 

3.  Authority  for  conducting  the 
matching  program:  Computerized  access 
to  Selective  Service  Registrant 
Registration  Records  (SSS  10)  enables 
ED  to  confirm  the  registration  status  of 
applicants  for  assistance  under  Title  IV 
of  the  Higher  Education  Act  of  1965 
(HEA),  as  amended  (20  U.S.C.  1070  et. 
seq.).  Computerized  access  to  the 
Selective  Service  Registrant  Registration 
Records  (SSS  10)  also  enables  ED  to 
identify  those  recipients  of  Pell  Grants 
prior  to  the  1988-89  award  year  (the  first 
year  of  the  applicant  matching  program) 
who  may  not  have  registered  with 
Selective  Service.  Section  12(f)  of  the 
Mihtary  Selective  Service  Act  as 
amended  (50  U.S.C.  App.  462),  denies 
eligibility  for  any  form  of  assistance  or 
benefit  under  Title  IV  of  the  HEA  to  any 
person  required  to  present  himself  and 
submit  to  registration  under  Section  3  of 
the  Mihtary  Selective  Service  Act  who 
fails  to  do  so  in  accordance  with  that 
section  and  any  rules  and  regulations 
issued  under  that  section.  In  addition, 
the  Military  Selective  Service  Act  and  34 
CFR  Part  668.33  require  any  person 
required  to  present  himself  and  submit 
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to  registration  iinder  Section  3  of  the 
Military  Selective  Service  Act  to  file  « 
statement  that  he  is  in  compliance  with 
the  Military  Selective  Service  Act 
Furthermore,  section  12(fl(3)  of  the 
Military  Selective  Service  Act  authorizes 
the  Secretary  of  Education,  in  agreement 
with  the  Director  of  the  Selective 
Service,  to  prescribe  methods  for 
verifying  the  statements  of  compliance 
filed  by  students. 

4.  Categories  of  records  and 
individuals  covered:  (IJ  Federal  Student 
Aid  Application  File  (l&-40-an4). 
Individuals  covered  are  men  bom  after 
December  31, 1959,  but  at  least  18  years 
old  by  June  30  of  the  applicable  award 
yean  (2)  Pell  Gcand  Recipient  File  {IS- 
40-0015).  (Only  for  those  recipients  who 
applied  for  assistance  prior  to  July 4966). 
Individuals  covered  are  men  bom  after 
December  31. 1959,  but  at  least  18  years 
old  by  June  30  of  the  applicable  award 
year  (3)  Selective  Service  Registrant 
Registration  Records  (SSS  lOJ. 

5.  Inclusive  dates  of  the  matching 
program:  18  months — commencing 
January  2, 1990. 

6.  Address  for  receipt  of  public 
comments  or  inquiries:  Mr.  Richard  S. 
Flahavan,  Associate  Director  for 
Operations,  Tbe  Selective  Service 
System.  Washington.  DC  20435. 

Date  November  13, 1989. 
Samuel  K.  Lessey  Jr., 

Director  of  Selective  Service. 

|FR  Doc.  e»-Z713S  Filed  11-1 7-aa  845  am| 
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SMALL  BUSINESS  AOUINlSTflATJON 

( Declaration  of  Dteastar  Loan  Atm  #2387; 
Amdt2] 

California;  Dectoration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  the 
Federal  Emergency  Management 
Agency's  amendment  of  November  4. 
1989  to  the  President's  declaration,  to 
include  Solano  County,  the  Citj*  of 
Isleton  in  Sacramento  County,  and  the 
City  of  Tracy  in  San  Joaqiiin  County  as  a 
disaster  area  as  a  result  of  damages 
caused  by  an  earthquake  which 
occurred  on  October  17. 1989. 

In  addition,  applications  for  economic 
injury  from  smaill  businesses  located  in 
the  contiguous  counties  of  Napa  and 
Yolo  in  California  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above-named  primary 
counties  and  not  listed  herein  have 
previously  been  named  as  contiguous  or 


primary  counties  for  the  same 
occurrence. 

All  other  information  remains  the 
same:  i.e^  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  18. 1989. 
and  for  economic  injury  until  the  close 
of  business  on  July  18. 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  59002  and  59008) 

Dated:  November  13. 196S. 
Alfred  E.Jndd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 
[PR  Doc  89-27123  Filed  ll-17-«8:  8:45  am] 
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[Declaration  of  Disaster  Loan  Area  #2388; 
Amdtl) 

Kentucky;  Oedaratten  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  the 
Notice  of  Amendment  to  the  President's 
declaratioa  dated  November  3, 1989.  to 
include  the  Knox  County  as  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms,  flooding,  and  mudslides 
on  October  16-18. 1989. 

In  addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  county  of  Whitley  in 
Kentucky  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  coimties  contiguous  to  the  above- 
named  primary  coimties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  29. 1989, 
and  for  economic  injury  until  the  close 
of  business  on  July  30, 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008] 

Dated:  November  13. 1989. 
Alfred  E.  Judd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc.  89-27124  Filed  11-17-89:  8:45  amj 
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Region  IX  Advisory  Council;  Glendale, 
CA;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council  located  in  the  geographical  area 
of  Los  Angeles.  wiH  hold  a  public 
meeting  at  11:00  a.m.  on  Tuesday, 
December  5, 1989.  at  Churchill's 
Restaurant.  209  North  Glendale  Avenue. 


Glendale.  California,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  M.  Hawley  Smith,  District  Director, 
U.S.  Small  Business  Administration.  330 
North  Brand  Boulevard,  Glendale, 
California  91203,  phone  (213)  894-2977. 

Dated  November  13. 1989. 
Jean  M .  Newak, 
Director.  Office  of  Advisory  Councils. 

[FR  Doc.  89-2ni5  Filed  11-17-89:  8:45  am) 

MIXING  OOOE  MaS-0«-« 


Region  IX  Advisory  Council,  Riverside, 
CA;Pub4ic  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Santa  Ana.  will  hold  a  public  meeting 
from  7:30  to  9:30  ajn.  on  Thursday. 
December  7. 1989.  at  the  Riverside 
Chamber  of  Commerce,  4261  Main 
Street  Riverside,  California,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
John  S.  Waddell.  District  Director.  U.S. 
Small  Business  Administration,  901 W. 
Civic  Center  Drive,  Suite  160,  Santa 
Ana,  Califomia  92703,  phone  (714)  836- 
2494. 

Dated:  November  13, 1989. 
Jean  M.  Nowak 

Director.  Officsrof  Advisory  Councils. 

|FR  Doc.  89-27116  Filed  11-17-89:  8:45  amJ 
BILUNG  CODE  •02S-01-M 


Region  X  Advisory  Council,  Boise, 
Idaho;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  X  Advisory 
Council,  located  in  the  geographical  area 
of  Boise,  will  hold  a  pubhc  meeting  at 
9:30  a.m.  on  Wednesday,  November  29, 
1989.  at  the  Owhyee  Plaza  Regency 
room.  1109  Main  Street  Boise.  Idaho,  to 
discus5  such  matters  as  may  be 
presented  by  members,  staff  of  the  U3. 
Small  Business  Administration,  or 
others  present. 

For  further  iiiformation,  write  or  call 
Joseph  G.  Kaeppner.  District  Director. 
U.S.  Small  Business  Administration. 
1020  Main  Street  Suite  29a  Boise.  Idaho 
83702,  phone  (208)  334-9641. 


Federal 
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Dated:  November  13, 1989. 
Jean  NL  NoMrak, 

Director.  Office  of  Advisory  Councils. 
|ra  Doc.  89^7117  Filed  11-17-80;  8:45  amJ 
muMG  coot,  mas-w-m 


Region  VII  Advisory  Council,  Cedar 
Rapids,  Iowa;  Put>llc  Meeting 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Cedar  Rapids,  will  hold  a  public 
meeting  at  10:00  a.m.  on  Wednesday. 
December  6, 1989.  at  the  Sirloin  and 
Brew  Restaurant,  4407  First  Avenue  SE., 
Cedar  Rapids,  Iowa,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
James  N.  Thomson,  District  Director, 
U.S.  Small  Business  Administration,  373 
Collins  Road,  NE.,  Cedar  Rapids,  Iowa 
53402-3118,  phone  (319)  399-2571. 

Dated:  November  13, 1989. 
fean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  89-27118  Filed  11-17-89;  8:45amJ 

MUtNG  COOC  W2S-0t-« 


Region  Vfl  Advisory  Council,  Wichita, 
Kansas;  Public  Meeting 

The  U^.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Wichita,  will  hold  a  public  meeting  at 
11:30  a.m.  on  Thursday,  December  7, 
1989,  at  the  Executive  Dining  Room  of 
Bank  IV.  Fourth  Financial  Center.  100 
North  Broadway,  Wichita.  Kansas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Clayton  Hunter,  District  Director,  U.S. 
Small  Business  Administration,  110  East 
Waterman,  Wichita,  Kansas  67202. 
phone  (318)  269-6566. 

Dated:  November  13. 1989. 
lean  M.  NcMvak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  89-27119  Filed  11-17-89;  8:45  amj 
BtLUNG  COOC  S02S-O1-M 


Re^on  II  Advisory  CouncIL  Lhringston, 
N.J4  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  Newark,  williiold  a  public  meeting  at 
8:30  a.m.  on  Wednesday,  November  29. 


1989,  at  the  Headquarters  of  Bellcore, 
Bell  Communications  Research,  290 
West  Mount  feasant  Avenue, 
Livingston,  New  Jersey,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Stanley  H.  Salt  District  Director,  U.S. 
Small  Business  Administration,  60  Park 
Place,  Newark,  New  Jersey  07102,  phone 
(201)  645-3580. 

Dated  November  13. 1968. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  89-27120  Filed  11-17-39.  8:45  am] 

BU.UNQ  CODE  802S-01M 

Region  II  Advisory  CouncH,  New  Yorfc« 
N.Y.;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisoi-y 
Council,  located  in  the  geographical  area 
of  New  Yoric  City,  will  hold  a  pubUc 
meeting  at  9:30  a.m.  on  Wednesday, 
November  29, 1989,  in  the  Board  Room 
of  Pfizer,  Inc.,  235  East  42nd  Street  New 
York,  New  York,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Bert  X.  Haggerty,  District  Director,  U.S. 
Small  Business  Administration,  26 
Federal  Plaza,  Room  3100,  New  York, 
New  York  10278,  phone  (212)  264-1318. 

Dated:  November  13, 1968. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
|FR  Doc  8&-27121  FUed  11-17-89.  8:45  am) 

BILUNO  CODE  M»5-01M 

Region  11  Advisory  Council, 
Washington,  DC;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 
Council,  located  in  the  geographical  area 
of  Washington.  DC,  will  hold  a  public 
meeting  at  3:00  p.m.  on  Thursday, 
December  14. 1989.  at  the  U.S.  Small 
Business  Administration's  Washington 
District  Office.  1111 18th  Street  NW.. 
Conference  Room,  6th  Floor, 
Washington,  DC,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  caU 
Thomas  E.  Cause,  Assistant  District 
Director  for  Business  Development.  U.S. 
Small  Business  Administration.  1111 
18th  Street.  NW..  Room  403, 


Wa^ington.  DC  20036.  phone  (202)  634- 
7839. 

Dated:  November  13. 1988. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 

[FR  Doc.  89-27122  Filed  11-17-88;  8:45  an) 

BILUMG  COOC  MtaS-OV-M 


Senior  Executive  Service  Performanco 
Review  Board;  List  of  Members 

AQENCV:  Small  Business  Administration. 

ACTION:  Listing  of  Personnel  Serving  as 
Members  of  this  Agency's  Senior 
Executive  Service  Performance  Review 
Boards. 

summary:  Section  4314(c)(4)  of  title  5, 
U.S.C  requires  Federal  agencies  pubhsh 
notification  of  the  appointment  of 
individuals  who  serve  as  members  of 
that  Agency's  Performance  Review 
Boards  (f^B).  The  following  is  a  hsting 
of  those  individuals  currently  serving  as 
members  of  this  Agency's  PRB; 

1.  William  S.  Becker,  Associate  Deputy 
Administrator  for  Special  Programs. 

2.  Michael  P.  Forbes.  Assistant 
Administrator  for  Congressional  &  Legislative 
Affairs. 

3.  Catherine  B.  Killian,  Regional 
Administrator,  Philadelphia. 

4.  David  R.  Kohler,  Associate  General 
Counsel  for  General  Law. 

5.  Robert  G.  Lineberry,  Deputy  Associate 
Administrator  for  Investment. 

6.  Ej-line  M.  Patrick.  Associate 
Administrator  for  Minority  Small  Business 
and  Capital  Ownersliip  Development 

7.  Frank  M.  Ramos.  Associate  Deputy 
Administrator  for  Management  & 
Administration. 

a  M.  Fiawiey  Smith,  District  Director.  Las 
Angeles. 

9.  Richard  L  Oslwum,  Director  of 
Personnel  (non-voting  technical  advisor). 

10.  George  H.  Robinson,  Director  of  Equal 
Employment  Opportunity  4  Compliance  (non- 
voting equal  opportunity  advisor). 

11.  John  J.  Connors,  Deputy  Inspector 
General.  Department  of  Housing  and  Urban 
Development 

12.  Michael  R.  Hill.  Assistant  inspector 
General  for  Audit  Policy  and  Qversixht 
Department  of  Defense. 

13.  Gene  Richardson.  Assistant  inspector 
General  for  Investigations.  Agency  for 
International  Development. 

Dated:  .November  8, 1989. 
Susan  Engdttiter. 
A  dministrator. 

[FR  Doc.  89-27125  Filed  11-17-88;  8:45  am] 
stuiNQ  COOC  wns-ot-n 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Pubiic  Convenience  and  Necessity 
•nd  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  November  9, 1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  46592. 

Date  filed:  November  6, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  4, 1989. 

Description:  Application  of  American 
Airlines,  Inc.  pursuant  to  Section  401  of 
the  Act  and  Subpart  Q  of  the  Act, 
applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
service  between  Chicago,  Illinois,  and 
Tokyo,  Japan. 

Docket  Number  46594. 

Date  filed:  November  6. 1989. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  4, 1989. 

Description:  Application  of  Pan 
American  World  Airways,  Inc.  pursuant 
to  Section  401  of  the  Act  and  Subpart  Q 
of  the  Regulations,  applies  for  certificate 
authority  to  serve  between  Miami. 
Florida,  on  the  one  hand,  and  Madrid. 
Spain,  on  the  other  hand. 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
(PR  Doa  89-27135  Filed  11-17-89;  8;45  amj 
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Office  of  ttie  Secretary 

Reports.  Forms,  and  Recordkeeping 
Requirements;  Submittals  to  0MB  on 
November  14, 1989 

agency:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
action:  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  November  14, 1989,  to 
the  Office  of  Management  and  Budget 


(0MB)  for  its  approval  in  accordance 
v«th  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  [44  U.S.C.  chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd.  Information 
Requirements  Division,  M-34,  Office  of 
the  secretary  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  telephone,  (202)  366-4735.  or 
Edward  Clarke,  or  Wayne  Brough. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3228, 
Washington.  DC  20503,  (202)  395-7340. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities.  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Information  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  fmd  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
November  14, 1989. 

DOT  No:  3290 
OMB  No:  2120-0003 
Administration:  Federal  Aviation 

Administration 
Title:  Malfunction  or  Defect  Report 
Need  for  Information:  The  collection  of 

information  is  necessary  to  determine 


inservice  performance  of  aeronautical 
products.  (See  use  of  information.) 

Proposed  Use  of  Information:  Collection 
of  this  information  is  used  by  the  FAA 
to  evaluate  its  certification  standards, 
maintenance  programs,  and  regulatory 
requirements  since  their  effectiveness 
is  reflected  in  the  number  of 
equipment  failures  or  the  lack  thereof. 
It  is  also  the  basis  for  issuance  of 
Airworthiness  Directives  designed  to 
prevent  unsafe  conditions  and 
accidents. 

Frequency:  On  Occasion 

Burden  Estimate:  2,590  hours  annually 

Respondents:  Repair  stations 
certificated  under  Part  145,  and  air 
taxi  operators. 

Form(s):  FAA  Form  8010-4 

Average  reporting  time:  18  minutes 

DOT  No:  3291 

OMB  No:  New 

Administration:  Federal  Aviation 
Administration 

Title:  General  Aviation  Pilot  and 
Aircraft  Activity  Survey 

Need  for  Information:  The  knowledge 
obtained  in  these  surveys  is  needed  to 
provide  the  agency  with  Information 
about  current  general  aviation  pilot 
and  aircraft  activities. 

Proposed  Use  of  Information:  Data 
collected  will  be  used  in: 

a.  Forecasting  General  Aviation 
operations 

b.  Evaluating  the  Agency's  Flight 
Service  modernization  program 

c.  Performing  environmental  impact 
studies 

d.  Evaluating  the  flight  impact  of  pilots 

e.  Reviewing  the  needs  of  airport 
development 

f.  Local  planning  and  community 
development 

g.  Safety  analysis 
Frequency:  Triennial 
Burden  Estimate:  1,000  hours 
Respondents:  General  Aviation  Pilots 
Form(s):  FAA  Form  1800-OT 
Average  Burden  Hours  Per  Response:  12 

minutes 

DOT  No.:  3292 
OAfSATo.;  2105-0522 
Administration:  Office  of  the  Secretary 
Title:  Drug  Testing  Custody  and  Control 

Form 
Need  for  Information:  Forensic  drug 

testing  required  under  EO 12564 
Proposed  Use  of  Information:  This 

information  is  needed  to  identify  the 

individuals;  also  tracking  the  sample 

through  collection,  transportation. 

testing,  and  back  to  the  Medical 

Review  Officer 
Frequency:  On  use 
Burden  Estimate:  2.500  hours 
Respondents:  Government  employees. 

collection  and  laboratory  contractors 


Peiilr 


Forw(s):  One 

Average  Burden  Hours  Per  Respondent 
5  minutes 
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DOT  No.:  3293 

OMflAto..New 

Administration:  Urban  Mass 
Transportation  Administration 

Title:  Technical  Activities  Form 

Need  for  Information:  Data  is  needed  to 
indicate  how  the  planning  process 
responds  to  identified  goals, 
objectives,  and  policies  of  Congress 
and  the  Administration 

Proposed  Use  of  Information:  Data  is 
used  by  UMTA  grantees  to  specify 
how  funds  are  utilized  for  pre-defmed 
work  activities  and  on  annual  reports 
to  Congress 

Frequency:  On  occasion 

Total  Estimated  Burden:  375 

Respondents:  State  or  local 
governments.  Business  or  other  for- 
profit 

Formfs):  None 

Average  Burden  Per  Response:  1  hour 
and  30  minutes 

£>07'yVo..-3294 

OA«?Ato..- 2133-0506 

Administration:  Maritime 
Administration 

Title:  Merchant  Marine  Medals  and 
Awards 

Need  for  Information:  To  document 
request  from  the  Public  for  various 
Merchant  Marine  Medals  and  Awards 

Proposed  Use  of  Information:  To  assist 
in  processing  and  verifying  requests 
for  seamen's  medals  and  awards 

Frequency:  On  occasion 

Burden  Estimate:  2400  hours 

Respondents:  individuals 

Form(s):  None 

A  verage  Burden  Hours  Per  Respondent: 
1  hour 

DOT  No.:  3295 

OMB  No.:  2115-0120 

Administration:  U.S.  Coast  Guard 

Title:  Transfer  Procedures,  Waste 
Management  Plans 

Need  for  Information:  This  information 
coUectinn  requirement  is  needed  to 
ensurp  that  the  provisions  concerning 
oil,  ha/^prdous  materials  and  waste 
transfer  procedures  are  complied  with 
as  required  by  the  Port  and  Tanker 
Safety  Act 

Proposed  Use  of  Information:  Coast 
Guard  uses  this  information  to  insure 
that  equipment,  methods  and 
procedures  to  prevent  discharges  of 
oil  and  hazardous  materials  from 
vessels,  onshore  generated  aboard  the 
vessel  must  comply  with  established 
regulations 

Fluency:  On  occasion 

Burden  Estimate:  444,074 

Respondents:  Vessels  and  facilities 
owners/opera  tors 


Formfs):  N/A 

Average  Burden  Hours  Per  Respndent  9 
hours 

DOT  No.:  3296 

OM5  A/O..-2127-0002 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  Motor  Vehicle  Importation 

Need  for  Information:  To  aid  importers 
of  foreign  made  vehicles  import  cars 
that  do  not  comply  with  FMVSS 

Proposed  Use  of  Information:  These 
forms  are  required  to  implement  Title 
49  CFR  Parts  591.  592,  593  and  594, 
Regulations  for  Motor  Vehicle 
Importation  which  requires  an 
imported  vehicle  to  conform  to 
applicable  FMVSS,  or  to  be  brought 
into  conformance  within  120  days  of 
importation 

Frequency:  On  occasion 

Burden  Estimate:  25,432  burden  hours 

Respondents:  Importers 

Form(s):  HS-7,  474,  475  and  the 
Instruction  Handbook 

A  verage  Burden  Hours  Per  Respondent 
Recordkeeping:  HS-7  -  5  minutes. 
Instruction  handbook  -  4  hours,  HS- 
474  -  6  minutes,  HS-475  -18  minutes. 
Format  1  hour 

Issued  in  Washington,  DC  on 
November  14, 1989. 
Robert ).  Woods, 

Director  of  Information,  Resource 

Management 

[PR  Doc.  989-27134  Filed  11-17-69;  &-45  am] 
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Federal  Aviation  Administration 

Meetings:  Aviation  Security  Advisory 

Committee 

agency:  Federal  Aviation 

Administration. 

action:  Notice  of  Aviation  Security 

Advisory  Committee  meeting. 

SUMMARY:  Notice  is  hereby  given  of  the 
second  meeting  of  the  Aviation  Security 
Advisory  Committee. 
DATE:  The  meeting  will  be  held 
December  13, 1989,  from  9  a.m.  to  1  p.m. 
address:  The  meeting  vriW  be  held  at 
the  MacCracken  Room,  Federal 
Aviation  Administration,  600 
Independence  Avenue,  SW., 
Washington,  DC. 

for  FURTHER  INFORMATION  CONTACT: 

The  Office  of  Civil  Aviation  Security, 
ACS,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  202- 
267-9863. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-483; 
5  U.S.C.  App.  II),  notice  is  hereby  given 
of  a  meeting  of  the  Aviation  Security 
Advisory  Committee  to  be  held 


December  13, 1989,  in  the  MacCracken 
Room,  Federal  Aviation  Administration. 
800  Independence  Avenue,  SW., 
Washington,  DC. 

The  agenda  for  this  meeting  is  as 
follows:  A  review  of  the  first  committee 
meeting  held  October  20, 1989.  A 
discussion  of  previously  discussed  and 
newly  submitted  items  as  they  relate  to 
designation  of  subcommittees  by  topical 
areas.  A  decision  concerning 
subcommittee  topics  and  membership. 

Attendance  at  the  December  13 
meeting  is  open  to  the  interested  public 
but  limited  to  space  available.  With  the 
approval  of  the  Chairperson,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  Office  of 
Civil  Aviation  Security,  ACS,  800 
Independence  Avenue,  SW^ 
Washington,  DC  20591,  telephone  202- 
267-9863. 

Any  member  of  the  public  may 
present  a  vtrritten  statement  to  the 
Committee  at  any  time. 

Issued  in  Waahirgtoo,  DC,  on  November  9, 
1989. 

Raymond  A.  Salazar, 

Director  of  Civil  A  viation  Security. 

[FR  Doc  89-27183  Filed  11-17-89;  8:45  am) 

WLUNGCOOC  4t10-t«-M 


Federal  Railroad  Administration 

iRSGM-«8-29) 

Public  Hearing;  Herzog  Contracting 
Corp. 

The  Herzog  Contracting  Corporation 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  a 
permanent  waiver  of  compliance  from 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223),  for  mobile 
railcar  mover  equipment,  including  the 
Switchmaster  Model  10,000  and 
Trackmobile  Model  95TM,  now  leased 
to  various  railroads.  This  proceeding  is 
identified  as  FRA  Railroad  Safety 
Glazing  Standard  Number  RSGM-88-29. 

After  examining  the  carrrier's 
proposal  and  the  available  facts,  the 
FRA  has  determined  that  a  public 
hearing  is  necessary  before  a  final 
decision  is  made  on  this  petition. 

Accordingly  a  public  hearing  is  hereby 
set  for  10  ajn.  on  December  12, 1989,  in 
Room  4234  of  the  Nassif  Building  located 
at  400  7th  Sti^t.  SW.,  in  Washington 
DC. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
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Practice  (49  CFR  part  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington.  DC  on  November  14, 
1989. 

|.W.  Walsh. 

Associate  Administrator  for  Safety. 
[FR  Doc.  89-27199  Filed  11-17-89;  8:45  am] 
KLUNO  cooe  «aio-o»m 


[FRA  Waiver  Petition  Docltet  No*.  PB-8»-4 
and  SA-89-8] 

Burlington  Northern  Railroad;  Public 
Hearing 

The  Burlington  Northern  Railroad 
(BN)  has  petitioned  the  Federal  Railroad 
Administration  (FRA)  for  waivers  of 
compliance  with  certain  provisions  of 
the  Railroad  Power  Brakes  Regulation, 
49  CFR  part  232,  and  the  Safety 
Appliance  Standards,  49  CFR  part  231. 
to  the  extent  that  it  be  permitted  to 
operate  RoadRailer  units  over  its 
railroad  commingled  in  trains  behind 
double-stack  container  cars.  These 
proceedings  are  identified  as  FRA 
Waiver  Petition  Docket  Nos.  PB-89-4 
and  SA-89-8,  respectively.  See  original 
notice  of  waiver  petitions  at  54  FR 
32415-32416  (Aug.  7, 1989). 

The  BN  seeks  this  relief  in  order  to 
successfully  introduce  a  cost  effective 
RoadRailer  service  on  the  BN;  to 
develop  a  price  competitive  RoadRailer 
service  for  all  shippers  of  general 


commodities  (domestic  as  well  as 
international);  to  continue  to  develop 
RoadRailer  technology  and  its  potential 
in  the  market  place;  and  to  provide  an 
efficient  shipper  oriented  operation  by 
the  integration  of  two  innovative  and 
market  effective  technologies  (double- 
stack  cars  and  RoadRailers). 

After  examining  the  carrier's 
proposals,  documentation,  and  all  other 
available  facts,  the  FRA  has  determined 
that  a  public  hearing  is  necessary  before 
a  final  decision  is  made  on  this  petition. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  am  on  February  6, 1990, 
in  room  401,  Courtroom  No.  7  of  the  U.S. 
Court  House  located  at  811  Grand 
Avenue  in  Kansas  City,  Missouri. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  considered,  those  persons  wishing 
to  make  brief  rebuttal  statement  will  be 
given  an  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington.  DC  on  November 
13. 1989. 
|.  W.  Walsh, 

Associate  Administrator  for  Safety. 
(FR  Doc.  89-27136  Filed  11-17-89;  8:45  am] 
BILUNQ  COOE  4>10-0ft-« 


Maritime  Administration 

Values  for  War  RIsIt  Insurance 

agency:  Maritime  Administration.  DOT. 
action:  Determination  of  Ship  Values 
for  War  Risk  Insurance,  effective  July  1, 
1989. 

summary:  Pursuant  to  the  procedure 
stated  at  46  CFR  309.1,  the  required 


biannual  notice  is  hereby  given  of  the 
stated  valuations  of  individual  vessels 
upon  which  interim  binders  for  war  risk 
hull  insurance  have  been  issued.  The 
valuations  set  forth  herein  constitute 
just  compensation  for  the  vessels  to 
which  they  apply,  and  have  been 
computed  in  accordance  with  sections 
902(b)  and  1209(a)(2)  of  the  Merchant 
Marine  Act,  1936,  as  amended  (46  App. 
U.S.C.  1242(b),  and  1289(a)(2)).  The 
authority  to  make  these  vessel 
valuations  was  delegated  to  the 
Maritime  Administrator  by  the 
Secretary  of  Transportation  by  DOT 
Order  1100.60  (August  6, 1981).  Such 
stated  valuations  apply  to  vessels 
covered  by  interim  binders  for  war  risk 
hull  insurance.  Form  MA-184, 
prescribed  by  46  CFR  part  308.  In 
accordance  with  Public  Law  99-59, 
authority  to  issue  such  war  risk 
insurance  will  expire  on  June  30, 1990. 

The  interim  binders  listed  below  shall 
be  deemed  to  have  been  amended  as  of 
July  1, 1989.  by  inserting  in  the  space 
provided  therefore,  or  in  substitution  for 
any  value  appearing  in  such  space,  the 
stated  valuations  of  the  respective 
vessels  that  appear  on  the  list.  Such 
stated  valuations  shall  apply  with 
respect  to  insurance  attached  during  the 
period  July  1, 1989  to  December  31, 1989 
inclusive,  subject  to  reservation  by  the 
Maritime  Administration  of  the  right  to 
revise  the  values  assigned  herein.  The 
assured  shall  have  the  right,  within  60 
days  after  the  date  of  publication  of  this 
notice,  or  within  60  days  after  the 
attachment  of  the  insurance  under  the 
interim  binder  to  which  a  specific 
valuation  applies,  whichever  date  is 
later,  to  reject  such  valuation  and 
proceed  as  authorized  by  46  App.  U.S.C. 
1289(a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.803  War  Risk  Insurance) 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  14, 1989. 
Joel  C  Richard, 
Assistant  Secretary. 


Federal  Register  List  of  Ship  Valuations 


Binder 


3721 
3686 
3344 
3659 
3537 
3511 
2764 
3360 
3648 
3642 
3495 
3048 
3518 
3194 


Official 


680897 
668348 
533270 
653691 
513704 
3046 
523846 
577343 
612715 
517617 
614544 
548424 
623291 
559400 


Vessel  Name 


1st  LL  Alex  Bonnyman . 

Adabelle  Lykes 

Admiralty  Bay 

Adonis 


Alison  C 

Alpha  Sea 

America  Sun 

American  Heritage 

American  Resolute.... 

American  Troian 

Arco  Alaska 


Arco  AfKrtxxage........ 

Arco  CaMomia 

Arco  FairtMnks. 


Valuation 


(') 

$5,900,000 

9.000.000 

9.400,000 

1.550,000 

6.000.000 

9,000.000 

4,500,000 

13.000.000 

2,335,000 

27,500,000 

17.500.000 

27.500.000 

17.500.000 


/  Vol.  54,  No.  222  /  Monday,  November  20,  1989  /  Notices 


48051 


Federal  Register  List  of  Ship  Valuations— Continued 


Binder 


3604 
3142 
2900 
2948 
3605 
3591 
3469 
1716 
3345 
3608 
3337 
3510 
3464 
3357 
3316 
3316 
3628 
3623 
3624 
3685 
3215 
3144 
3724 
3286 
3394 
2985 
3308 
3372 
2992 
3309 
3310 
3626 
3590 
3654 
3528 
3749 
3704 
3702 
370 
3722 
3544 
3725 
2806 
2086 
3658 
2980 
3065 
2593 
3056 
3683 
3465 
3668 
3412 
2601 
2603 
3723 
2606 
3460 
3057 
3717 
3058 
3716 
2609 
3673 
3718 
3708 
3709 
3710 
3712 
3713 
3609 
3540 
3541 
3538 
2421 
3610 
3346 
3729 
2791 
^512 


Official 


586633 

3D00O 

536496 
539313 
580245 
549197 
601377 
292191 
535357 
646348 
530141 
3234 
600128 
572359 
582451 
584627 
833428 
543461 
543481 
668349 
562416 
557503 
689194 
577738 
588320 
541563 
577358 
584696 
542850 
566080 
570709 
838709 
280243 
646470 
590414 
578746 
279938 
644295 
279438 
671969 
632750 
689193 
528567 
500702 
657540 
541414 
548442 
282272 
524619 
658495 
600478 
658493 
568443 
297151 
275519 
692967 
298216 
600477 
626792 
647470 
523626 
692966 
273896 
658494 
656742 
663105 
536850 
533611 
658555 
538811 
640014 
514966 
516720 
292748 
513140 
643069 
526588 
561433 
526972 
566090 


Vessel  Name 


Valuatior« 


Arco  lndepender>ce.. 

Arco  Juneau 

Arco  Paxlhoe  Bay .... 

Arco  Sag  River 

Arco  SpW 

Arco  Texas 

Argonaut 

AsMey  Lykes 

Aspen 

Atlanta  Bay 

Austral  Rainbow 

Baltimore  Sea _. 

Bay  Ridge 

Beaver  State 

Biehl  Trader 

Bietil  Traveler 

Blue  Ridge 

CG-461 

CG-481 

Chailone  Lykes 

Chelsea _. 

Cherry  Valley 

Chesapeake  Bay 

Chestnut  HHI 

Chevron  Arizona _ 

Chevron  California. 

Chevron  Cokxado 

Chevron  Louisiana...^. 
Chevron  Mississippi.... 

Chevron  Oregon 

Chevron  Washington.. 

Coast  Range 

Coho 

Columbia  Bay 

Cornucopia „.... 

Courier 

Cove  Leader 

Cove  Lit>erty 

Cove  Trader 

Cpl  Louis  J.  Hauge 

Cygnos 

Delaware  Bay 

Edgar  M.  Oueerry , 

Elizabeth  Lykes 

Energy  Independence. 

Export  Freedom 

Export  Patriot 

Exxon  Baltimore 

Exxon  Baton  Rouge 

Exxon  Baytown 

Exxon  Benicia 

Exxon  Charleston 

Exxon  Galveston 

Exxon  Houston 

Exxon  Jamestown 

Exxon  Long  Beach 

Exxon  New  Orleans ...... 

Exxon  Nortti  Slope..™.. 

Exxon  Philadelphia 

Exxon  Prir>ceton 

Exxon  San  Francisco..- 

Exxon  Vaklez 

Exxon  Washington 

Exxon  WHmington 

Exxon  Yorktown.... 
Fakxjn  Champion . 
Fakx>n  Countess... 
Fateon  Dutchess... 

Fakxm  Leader „ 

Fateon  Princess ._. 

Ftohda  Bay 

Freeport  I 

Freeport  II 

Gale  B 

Genevieve  Lykes.. 

Georgia  Bay 

Glacier  Bay 

Gokjen  Endeavor.. 

Golden  Gate 

Golden  Monarch ._ 


40.000.000 

17.500,000 

8,100.000 

8,100,000 

40,000,000 

13.000.000 

13.000,000 

2.055.000 

9.000.000 

5.200,000 

6.000.000 

6,500,000 

26.000.000 

4,500.000 

3.900.000 

3.900.000 

28.300,000 

12.000 

12,000 

5.900,000 

3,000,000 

3.000.000 

28.500,000 

4,500.000 

8,500  000 

8,100,000 

8.500,000 

8,500,000 

8,100,000 

8.500,000 

8,500,000 

28,300,000 

/  3,000,000 

5,200.000 

20,500,000 

8,000,000 

4,500,000 

4.500,000 

4,000,000 

(') 

11,000,000 

28.500,000 

4,000,000 

1,850.00a, 

46,000,000 

6,500,000 

6,500,000 

4.000,000 

8.215,000 

75,500,000 

25,000,000 

66,000,000 

2,500.000 

6,000,000 

3,400.000 

95,000,000 

6,000,000 

25,000.000 

8.215.000 

35,000,000 

8^15,000 

95,000.000 

3,400,000 

66,675,000 

35.000,000 

16,000.000 

6,000,000 

6,000.000 

18,000,000 

6,000,000 

9,385,000 

6.000,000 

5.000,000 

1.385,000 

1.850,000 

8.080,000 

9.000.000 

4,500,000 

6.870,000 

4.500.000 
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Federal  Register  List  of  Ship  Valuations— Continued 


Binder 


3739 
3783 
3784 
3780-. 
37^7 
3700 
3777 
3788 
3745 
387 
1304 
3366 
389 
390 
3491, 
508 
3287 
3746 
3682 
3623 
1362 
2403 
2062 
3546 
3730 
3701 
2763 
2803 
3402 
3687 
2814 
2777 
2133 
1513 
3539 
3415 
2109 
3740 
3152 
2442 
3301 
3302 
3303 
1243 
3656 
3802 
3801 
3804 
3805 
3603 
3506 
2745 
3470 
3576 
3577 
3471 
2614 
2591 
2827 
3672 
2862 
3535 
3378 
3409 
3533 
3406 
3386 
3383 
3671 
3480 
3399 
3747 
3742 
3700 
3719 
3741 
3655 
2501 
3680 
3689 


Official 


Vessel  Name 


650771 
907989 
561453 
562594 
907990 
934702 
559623 
677648 
684689  I 
280564 
287103 
500799 
282772 
281326 
621042 
266730 
579572 
684692 
550598 
550599 
287416 
512187 
299938 
632749 
2774 
655330 
524219 
528400 
618705 
668347 
529399 
245851 
246836 
289873 
299786 
591709 
246343 
650770 
542026 
286479 
578288 
569257 
573770 
286650 
628783 
8093 
8042 
8197 
8259 
8157 
5886 
523341 
522864 
638899 
642151 
520839 
520728 
518738 
529795 
514928 
530877 
630050 
583412 
590624 
553137 
590623 
588001 
586647 
517186 
518125 
588955 
571049 
684688 
641084 
679513 
674269 
638073 
517120 
673003 
674310 


Great  Lakes.. 
Green  Bay . 
Green  Hart)00f... 

Green  Island 

Green  Lake 

Green  Ridge 

Green  Valley 

Green  Wave 

Gus  W.  Darnell .. 

James  Lykes 

Jean  Lykes 

Joe  Sevier 

John  Lykes 

Joseph  Lykes 

Kauai — 

Keystoner „... 

Kittanning.. 


Lawrence  H.  Gianella.... 

LB-726 , 

LB-727 

Leslie  Lykes 

Lettia  Lykes 

Louise  Lykes 

Lyra 

M.P.  Grace 

Maj  Stephen  W.  Ptess. 

Manukai 

Manulani __™™. 

Maoi 

Margaret  Lykes 

Marine  Chemisl .„ 

Marine  Duval 


Marine  Floridian... 

Marjofie  Lykes 

Martha  B 

Maui 

Maunalel 

Michigan 

Mobil  Arctic . 
Mobil  Meridian... 
Mormacsky., 

Mormacstar 

Mormacsun 

Nancy  Lykes. 

New  York  Sun 

Ocean  Challenger.... 
Ocean  Conqueror.... 

Ocean  Exptorer 

Ocean  Navigator 

Ocean  Victor 

Ocean  Voyager 

Omi  Ct^ampion 

Omi  Charger 

Omi  Dynachem 

Omi  Hudson. 
Omi  Leader.. 

Omi  Wabash _ 

0ml  Willamette .... 
Overseas  Alaska . 

Overseas  Alee 

Overseas  Arctk: ... 


Overseas  Boston _ 

Overseas  Chicago „ 

Overseas  Hamette 

Overseas  Juneau .„ 

Overseas  Marilyn „ 

Overseas  New  York 

Overseas  Ohio 

Overseas  Vaklez 

Overseas  Vivian _. 

Overseas  Washington.. 

Patriot 

Paul  Buck 


PFC  Eugene  A  Obregon... 
PFC  James  Anderson,  Jr. . 

PFC  William  B  Baugh 

Ptdadelphia  Sun ™ 

Preskjent  Adams 

President  Eisenhower 

PresiderTt  P.O.  Roosevelt- 


Vakiation 


7.200,000 
17.000.000 
9.000.000 
9.000.000 
19.500.000 
7.700,000 
9.000.000 
7,700.000 
(') 
2,000.000 
2,000,000 
310,000 
2,000,000 
2.000,000 
41.400,000 
2.150,000 
4.500.000 
<•) 
12.000 
12.000 
2,000,000 
1,850,000 
1.850,000 
11.000,000 
4.000.000 
(') 
13,000.000 
13.000,000 
625,000 
5.900.000 
4.500.000 
3.485.000 
3,485.000 
2.055.000 
2.550.000 
33,640,000 
2.000.000 
4.630.000 
17,500.000 
4.000.000 
3.145.000 
3.145.000 
3,145.000 
2.000.000 
22.400.000 
24.000.000 
24,000.000 
35,000,000 
35.000.000 
21,000.000 
10.140.000 
7,000.000 
7.000,000 
34,500,000 
34,500.000 
7,000,000 
7,000.000 
7.000.000 
6.870.000 
6.455,000 
6,870.000 
18.600.000 
13,500.000 
5.950.000 
17.500.000 
5,950.000 
13,500,000 
13,500.000 
6.455.000 
6,455,000 
13,500.000 
8,000,000 
(•) 
(•) 
(') 
(■> 
22,400.000 
5.200.000 
25.000.000 
25.000.000 


Birtder 


3483 
3726 
3485 
3030 
3121 
1947 
3041 
3678 
3120 
2398 
3484 
3679 
3705 
3396 
3720 
3748 
3743 
3607 
3147 
3770 
3750 
2162 
3170 
3744 
2018 
3423 
2752 
3731 
3734 
3776 
3786 
3781 
3782 
3778 
3785 
3453 
3100 
3488 
3513 
3534 
3480 
3514 
3527 
3516 
3520 
3451 
3487 
3526 
3450 
3486 
3452 
3131 
3517 
3699 
3688 
3627 
3611 
3707 
3706 
3148 
3413 

233 
3606 
3507 
2927 
3536 

405 
3732 
3657 
3727 
3728 
2270 
3652 
3361 
3362 
3621 
3622 
3735 

411 
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Oftcial 


530138 
530139 
530137 
544900 
552109 
296779 
546725 
655397 
552108 
511653 
530140 
653424 
634621 
570108 
684591 
573810 
684691 
644241 
557033 
519102 
577241 
502928 
559035 
684690 
536020 
504015 
502726 
1876 
3459 
569153 
588561 
557400 
530856 
555604 
565697 
594073 
652818 
604246 
604247 
606062 
604248 
604249 
606065 
606061 
606064 
594374 
604245 

OUDUDO 

593980 
604244 
594375 
552819 
606063 
641083 
668350 
641804 
645759 
653210 
642934 
657034 
584459 
277623 
640635 

3460 
283897 
616158 
283413 

1778 
275583 
550200 
655146 
605786 
642492 
551001 
667451 
608713 
606714 

3233 
282126 


Vessel  Name 


PreskJent  Grant 

Presided  Harrison- 
Presklent  Hoover.... 


President  Jefferson 

President  Johnson 

President  Kennedy 

President  Madison 

PreskJent  Monroe 

President  Pierce 

PreskJerrt  Taft .. 

President  Tyler „ 

President  Washington.. 

Pride  of  Texas 

Prince  William  Sound... 

PVT  Harry  Fisher 

Ranger- „_.. 

Rnhard  G.  Mathiesen.. 

Rk^mond  Bay 

Robert  E.  Lee 

Rover 


Rover 

Ruth  Lykes 

Sam  Houston 

Samuel  L  Cobb... 

Sansinena  II 

Santa  Adela 

Santa  Juana 

Sasstown 


Savannah  Sea . 

Sea  Cat 

Sea  Horse _ 

Sea  Lk)n 

Sea  Mule 

Sea  Ox 

Sea  Tiger.. 


Sea-Land  Adventure  ...» 

Sea-Land  ConsurDer 

Sea-Land  Defender 

Sea-Land  Developer 

Sea-Land  Endurance  .... 

Sea-Land  Exptorer 

Sea-Land  Express..- 

Sea-Land  Freedom 


Sea-Land  Independence . 

Sea-Land  Innovator 

Sea-Land  Leader 

Sea-Land  Lit)erator _. 

Sea-Land  Manner —.„ 

Sea-Land  Pacer. 

Sea-Land  Patriot 

Sea-Land  Pioneer., 


Sea-Land  Prodiicer 

Sea-Land  Voyager 

SGT  Matei  Kocak 

Sheldon  Lykes 

Sierra  Madre 

South  Carolina  Bay 

Spirit  of  Texas , 

Star  of  Texas 

Stonewall  Jackson 

Stuyvesant _.. 

Syosset „ „. 

Tallahassee  Bay 

Texas  City  Sea 

Texas  Sun 

Tfieresa  F 

Thompson  Lykes 

Timbo 

Tropic  Sun 

Ultramar 

Ultrasea 

Valley  Forge 

Virginia  Bay .. 

WA-1-0001 

WA-2-0451 

WA-3-0576 

WA-3-0577 

Yorktown  Sea 

ZoeUa  Lykes 


Valuation 


12,000.000 

12,000,000 

12.000,000 

6,000,000 

6,000,000 

2.955.000 

6,000,000 

27.500.000 

6,000.000 

3,150,000 

12.000.000 

27.500.000 

11,000.000 

17.500,000 

(') 

8,000,000 

(') 

5,200,000 

9,000.000 

8.500.000 

8,000.000 

1,850,000 

9,000.000 

(') 

8.100,000 

1,850,000 

1.850.000 

1,975,000 

6,500,000 

155,000 

155,000 

155.000 

155,000 

155,000 

155.000 

8.200,000 

10,000.000 

21,000,000 

21,000,000 

21,000,000 

21,000,000 

21,000,000 

21,000,000 

21,000,000 

21,000,000 

8.200,000 

21.000,000 

21.000.000 

8.200.000 

21.000.000 

8.200,000 

10,000,000 

21,000,000 

(') 

5,900.000 

28  300.000 

9,200.000 

11,000.000 

11,000.000 

9,000.000 

26.000.000 

3,500,000 

5,200.000 

6,500,000 

4.000,000 

1.550.000 

2,000,000 

1.975,000 

2,960,000 

7,000,000 

7,000,000 

6,175,000 

9,385,000 

1?,000 

17,000 

23,000 

23,000 

6,500,000 

2,000,000 


'  "Casualty"  value  as  defined  and  determined  by  each  individual  MSC  charter  agreement. 
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Change  of  Name  of  Approved  Trustee; 
Mercantile  Bank  National  Association, 
St  Louis.  MO 

Notice  is  hereby  given  that  effective 
September  29, 1989,  Mercantile  Bank 
National  Association,  St.  Louis, 
Missouri,  changed  its  name  to 
Mercantile  Bank  of  St.  Louis  National 
Association. 

Dated:  November  14, 1989. 
By  Order  of  the  Maritime  Administrator- 
lames  E.Saari, 

Secretary. 

(FR  Doc.  89-27128  Filed  11-17-89;  8:45  am| 

atUJNG  CODE  M10-«1-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  IP  89-10;  Notice  1] 

Goodyear  Tire  &  Rubber  Company; 
Receipt  of  Petition  for  Determination 
of  Inconsequential  Noncompliance 

Goodyear  Tire  &  Rubber  Company 
(Goodyear),  of  Akron.  Ohio,  has 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for 
apparent  noncompliance  with  49  CFR 
571.109,  Federal  Motor  Vehicle  Safety 
Standard  No.  109.  "New  Pneumatic 
Tires,"  on  the  basis  that  it  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S4.3.5  of  Federal  Motor 
Vehicle  Safety  Standard  No.  109, 
requires  the  maximum  inflation  pressure 
to  be  molded  into  or  onto  both 
sidewalls,  in  letters  and  numerals  not 
less  than  V4  inch  high.  During  the  period 
September  1987  thorugh  October  1989, 
Goodyear  manufactured  and  shipped 
280,000  T105/70D14  Convenience  Spare 
tires  that  do  not  comply  with  FMVSS 
No.  109.  These  tires  were  marked  with 
the  correct  information  but  the  lettering 
height  was  .394  inch  (10mm)  instead  of 
the  required  Vi  inch.  Goodyear  supports 
its  petition  with  the  following: 

(1)  The  lettering  is  legible  and  promineni 
and  while  it  is  .10  less  in  height  than  the 
required  minimum  for  this  particular 
information,  it  is  still  five  times  larger  than 
the  .078  inch  minimum  height  for  other 
information  required  to  be  labelled  on  the 
sidewall  of  tires. 


(2)  The  stamping  was  correct  except  for  its 
size,  and  the  stamping  has  no  effect  on  the 
tire  performance  or  safety. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Goodyear, 
described  above.  Comments  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109,  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  20, 1989. 

(Sec.  102  Pub.  L  93-492.  88  Stat.  1470 
(15  U.S.C.  1417);  delegations  of  authority 
at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on  November  15, 1989. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  89-27208  Filed  11-17-89;  8:45  am] 
BtUJNOCOOE  4*10-5»-M 


Research  and  Special  Programs 
Administration 

(Notice  No.  89-9] 

Availability  of  Proposed  Changes  to 
ttie  International  Atomic  Er>ergy 
Agency  Regulations  and  Request  for 
Public  Comment 

AQENCV:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Notice  of  availability  and 
request  for  comment. 

summary:  The  International  Atomic 
Energy  Agency's  (IAEA)  proposed 
Changes  of  Detail  to  IAEA  Safety  Series 
No.  6,  entitled  "Regulations  for  the  Safe 
Transport  of  Radioactive  Materials,"  are 
available  for  public  review  and 
comment.  Any  future  changes  to  IAEA's 
Safety  Series  No.  6  may  affect  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180). 

DATE:  Comments  should  be  received  by 
December  29. 1989. 

ADDRESS:  The  IAEA's  proposed  changes 
are  available  for  review  in  the  Dockets 
Unit.  Office  of  Hazardous  Materials 


Transportation,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW. 
Washington.  DC  20590.  Room  8421,  8;30- 
5:00,  Monday  through  Friday. 
Additionally,  comments  on  the  proposed 
changes  should  be  addressed  to  the 
Dockets  Unit  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Wangler,  Chief.  Radioactive 
Materials  Branch.  Technical  Division. 
Office  of  Hazardous  Materials 
Transportation,  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW, 
Washington.  DC  20590.  (202)  366-4545. 

SUPPIEMENTARY  INFORMATION:  Many 
countries  and  international  transport 
organizations  throughout  the  world  have 
adopted  the  standards  of  the  IAEA's 
"Regulations  for  the  Safe  Transport  of 
Radioactive  Materials"  (IAEA 
Regulations).  These  regulations  are 
currently  found  in  IAEA  publication 
Safety  Series  No.  6. 1985  Edition  (SS&- 
85).  Section  171.12(e)  of  49  CFR  permits 
the  import  and  export  of  radioactive 
materials,  under  certain  conditions,  if 
packages  are  prepared  for  shipment  in 
accordance  with  the  IAEA  Regulations, 
Currently.  §  171.21(e)  references  Safety 
Series  No.  6, 1973  Revised  Edition  (As 
Amended).  However,  the  HMR  are 
periodically  amended  to  allow 
conformance  with  most  of  the  IAEA 
Regiilations  for  domestic  transportation. 
It  is  anticipated  that  the  HMR  will  be 
amended  to  require  conformance  with 
SS6-85  by  July  1, 1990.  Thus  any 
changes  to  SS6-85  may  affect  the  HMR. 

The  IAEA  has  instituted  a  new 
process  for  the  continuing  review  and 
revision  of  its  regulations.  This  process 
will  lead  to  supplements  to  the  IAEA 
Regulations  and  its  supportive 
documents  being  issued  every  2  years, 
thereby  allowing  the  IAEA  Regulations 
to  remain  current  with  technology  and 
needs.      \ 

As  part  oTlhis  process  the  IAEA 
convened  a  Technical  Committee 
meeting  from  July  10-14. 1989.  to 
consider  proposals  for  amendments  and 
identified  problems  submitted  by  IAEA 
Member  States  and  international 
organizations  in  connection  with  the 
IAEA  Regulations.  Additionally,  the 
Technical  Committee  considered  advice 
and  reports  developed  by  consultant 
groups  examining  specific  aspects  of  the 
regulatory  standards  for  transport.  The 
Technical  Committee  was  charged  with 
the  tasks  of  examining  the  justifications 
for  the  proposed  amendments  and  of 
recommending  changes  suitable  for 
early  adoption  in  the  IAEA  Regulations. 
To  ensure  that  Member  States  were 
represented,  the  Technical  Committee 
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consisted  of  designated  representatives 
of  the  Member  States. 

As  a  result  of  the  meeting,  the 
Technical  Committee  recommended  2 
types  of  changes;  (1)  Those  that  were 
designated  as  "minor  changes"  that  do 
not  alter  the  substance  of  the  IAEA 
Regulations;  (2)  those  that  were 
designated  as  "Changes  of  Detail." 
Minor  changes  comprise  matters  such  as 
editorial  corrections,  drafting  errors  and 
internal  consistencies.  The  consequent 
amendment  to  the  IAEA's  Regulations 
for  this  type  of  change  will  be 
promulgated  in  due  course  without  the 
prior  approval  of  Member  States. 
Changes  of  Detail  are  considered  to  be 
essential  by  the  IAEA  to  keep  their 
Regulations  current.  These  changes  can 
only  be  promulgated  by  the  Director 
General  of  the  IAEA  after  giving 
Member  States  not  less  than  90  days 
notice  to  comment  on  the  changes. 

The  Director  General  of  the  IAEA  has 
invoked  the  90  day  notice  procedure  and 
has  transmitted  the  changes  to  the  U.S. 
and  other  Member  States.  Since 
amendments  of  the  IAEA  Regulations 
may  have  «in  effect  on  the  HMR.  the 
public  is  invited  to  review  the  changes 
and  to  submit  comments  on  the 
proposed  changes.  To  facilitate  this 
process,  a  copy  of  the  changes  has  been 
placed  in  RSPA's  Docket  Unit  for  use  by 
the  public.  Copies  of  the  proposed 
changes  may  be  obtained  upon  request 
to  the  Dockets  Unit.  Comments 
submitted  by  the  public  will  be 
considered  and  incorporated  into  the 
U.S.  response  to  the  changes. 


Issued  in  Washington,  DC  on  November  15, 
1989,  under  authority  delegated  in  49  CFR 
part  106,  Appendix  A. 

Alan  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 

Transportation. 

(FR  Doc.  89-27202  Filed  11-17-89;  8:45  am) 

BILLIMO  COOC  4«10-«MI 


UNITED  STATES  INFORMATION 
AGENCY 

Performance  Review  Board  Members 

AOENCY:  United  States  Information 

Agency. 

action:  Notice. 

summary:  This  Notice  is  issued  to  revise 
the  membership  of  the  United  States 
Information  Agency  (USIA)  Performance 
Review  Board. 
date:  Upon  Publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Patricia  Hoxie  (Co-Executive 
Secretary),  Chief,  Domestic  Personnel 
Division,  Office  of  Personnel,  U.S. 
Information  Agency,  301  4th  Street 
SW.,  Washington.  DC  20547,  Tel;  (202) 
485-2817; 

or 

Ms.  Johnnie  Lindahl  (Co-Executive 
Secretary),  Deputy  Director,  Office  of 
Personnel,  Voice  of  America,  U.S. 
Information  Agency,  330 
Independence  Avenue,  SW., 
Washington.  DC  20547.  Tel:  (202)  485- 
8063. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  4314(c)  (1) 


through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (P.L  95454).  the  following  list 
supersedes  the  U?S.  Information  Agency 
Notice  (53  FR  3638a  September  19. 
1988). 

Chairperson:  Associate  Director  for 
Management — Henry  E.  Hockeimer 
(Presidential  Appointee). 
Deputy  Chairperson:  Director.  Voice  of 
America — Richard  Carlson 
(Presidential  Appointee). 
Career  SES  Members: 
lianice  Brambilla.  Director,  Office  of 

Personnel.  Voice  of  America; 
Edward  DeFontaine,  Director  for 
Broadcast  Operations.  Voice  of 
America; 
Walter  La  Fleur.  Director,  Office  of 
Engineering  and  Technical 
Operations,  Voice  of  America; 
William  K.  Jones,  Director,  Exhibit 

Service; 
Harlan  Rosacker,  Director,  Office  of 

Personnel; 
R.  Wallace  Stuart,  Deputy  General 
Counsel. 
Alternate  Career  SES  Members: 
Donald  J.  Cuozzo,  Worldnet 
Production  Manager,  Television  and 
Film  Service; 
Alan  Heil,  Deputy  Director  for 
Programs,  Voice  of  America. 
This  supersedes  the  previous  U.S. 
Information  Agency  Notice  (53  FR  36368, 
September  19, 1988). 
Henry  E.  Hockeimer, 
Associate  Director  for  Management,  US. 
Information  Agency. 
(FR  Doc.  89-2n42  Filed  11-17-89;  8:45  amj 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  November 

14,  19«W.  54  FR  47446. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  November  15. 1989. 10:00 

a.m. 

CHANGE  IN  THE  MEETING:  The 

Commission  Meeting  scheduled  for 

November  15. 1989,  at  10:00  a.m.,  has 

been  cancelled. 

Lois  D.  Casbeil, 

Secretary. 

[FR  Doc.  89-27387  Filed  11-16-89;  11:28  am| 

BILUMQ  COOC  (717-02-M 

TENNESSEE  VALLEY  AUTHORITY 

TIME  AND  DATE  OF  MEETING:  10  a.m. 
(EST)  Thursday,  November  16. 1989. 

PLACE  OF  MEETING:  Tennessee  Valley 
Authority  (TVA),  Knoxville  Office 
Complex,  400  West  Summit  Hill  Drive. 
Knoxville,  Tennessee. 

STATUS:  Open. 

Agenda  Items 

A — Budget  and  Financing 

1.  Proposed  Supplemental  Resolution 
authorizing  Tennessee  Valley  Authority 
Power  Bonds. 

2.  Proposed  resolution  authorizing 
Chairman  and  certain  Tennessee  Valley 
Authority  Officers  to  take  further  actions 
relating  to  issuance  and  sale  of  Power  Bonds. 

SUPPLEMENTARY  INFORMATION:  The  TVA 

Board  of  Directors  has  found,  the  public 
interest  not  requiring  otherwise,  that 
TVA  business  requires  that  a  meeting  be 
called  at  the  time  set  out  above  and  that 
no  earlier  announcement  of  this  meeting 
was  possible. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  Carmichael, 
Manager,  Public  Affairs,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call  (615 
632-8000  or  632-6000,  Knoxville. 
Tetmessee.  Information  is  also  available 


at  TVA's  Washington  Office.  (202)  479- 

4412. 

William  L  Osteen,  Jr., 

Assistant  Secretary  and  Associate  General 

Counsel. 

[FR  Doc.  89-27292  Filed  11-16-89;  11:26  am) 

WtXiNQ  CODE  •120-01-« 

TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1424) 

TIME  AND  date:  10  a.m.  (EST).  November 

22. 1989. 

place:  TVA  Chattanooga  Office 

Complex  Auditorium,  1101  Market 

Street,  Chattanooga,  Tennessee. 

status:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
October  17  and  18. 1989. 

Action  Items 

Old  Business 

*1.  Purchase  Agreement  with  the  Federal 
Financing  Bank  Covering  Arrangements  for 
Short-term  Power  Bond  Financing. 

'2.  Supplemental  Resolution  Authorizing 
Tennessee  Valley  Authority  Power  Bonds 
First  Short-term  Series. 

*3.  Resolution  Authorizing  Chairman  and 
Certain  Tennessee  Valley  Authority  Officers 
to  Take  Further  Actions  Relating  to  the 
Arrangements  with  the  Federal  Financing 
Bank. 

New  Business 

A — Budget  and  Financing 

Al.  Fiscal  Year  1989  Financial  Statements 
(Unaudited). 

B — Purchase  Awards 

*B1.  Proposal  RH-19054A-O1— Integrated 
Computer  System  for  Browns  Ferry  Nuclear 
Plant  Unit  2. 

B2.  Requisition  76 — Short-term  Coal  for 
Colbert  Fossil  Plant  and  Requisition  78 — 
Short-term  Coal  for  Johnsonville  Fossil  Plant 

B3.  Proposal  YE-44983B-01— Indefinite 
Quantity  Term  Contract  for  Nuclear  Plant 
Radio  Systems  for  All  TVA  .Nuclear 
Facilities. 

B4.  Negotiation  GA-77750A— Waterwall 
Panels  for  Bull  Run  Fossil  Plant. 

B5.  Proposal  QC-00034B— Indefinite 
Quantity  Term  Agreement  for  Copy  Paper — 
Office  Products  Services. 

E — Real  Property  Transactions 

El.  Sale  of  Excess  Property  Affecting 
Approximately  4,125  Acres  of  Fabius  Coal 
Mining  Land  in  [ackson  County,  Alabama 


E2.  Abandonment  of  Easement  Affecting 
Approximately  1.2  Acres  Located  near 
Franklin,  Tennessee. 

E3.  Sale  of  Permanent  Easement  Affecting 
Approximately  0.26  Acre  of  the  Land  of  North 
Tullahoma  and  Northern  Field  Substations 
Located  in  Coffee  County.  Tennessee. 

E4.  Proposed  30-Year  Term  Easement 
Affecting  Approximately  6.88  Acres  of 
Wheeler  Reservoir  Land  in  Limestone 
County,  Alabama. 

E5.  Proposed  Deed  Modification  Affecting 
Approximately  12  Acres  of  Chickamauga 
Reservoir  Land  in  Hamilton  County, 
Tennessee. 

F — Unclassified 

*Fl.  Performance  Increases  for  Employees 
on  the  Manager  and  Specialist  Salary 
Schedule. 

•F2.  Revision  to  Pay  Rates  for  Excluded 
Positions. 

*F3.  Recommendations  Resulting  from  the 
Thirty-seventh  Salary  Policy  Negotiations. 

F4.  Resolution  Approving  the  Filing  of 
Condemnation  Cases. 

F5.  Exercise  of  Option  to  Contract  No.  TV- 
74577A  with  Coopers  A  Lybrand  for  Fiscal 
Year  1990  Audit  Services. 

F6.  Relocation  Expense  Reimbursement  for 
New  Appointees  and  Reimbursement  of 
Travel  Expenses  Incurred  by  New 
Appointees  When  Traveling  on  Behalf  of 
TVA  Prior  to  Date  of  Appointment — 
Management  and  Specialist  Positions. 

F7.  Supplements  to  12  Performance  Based 
Task  Contracts. 

F8.  Nickajack  Reservoir  Land  Management 
Plan. 

F9.  Chickamauga  Reservoir  Land 
Management  Plan. 

FlO.  Agreement  with  Consolidated 
Communications  Corporation  for  Fiber  Optic 
Ground  Wire  with  Guntersville-Fullondale 
115-kV  Transmission  Line. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  Carmichael, 
Manager  of  Public  Affairs,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville,  Tennessee, 
information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 

Dated:  November  15, 1989. 
Edward  S.  Christenbury, 
General  Counsel  and  Secretary 
[FR  Doc.  89-27293  Filed  11-16-89;  11:26  am) 

BILLING  CODE  S120-01-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  640 
(Docket  No.  90893-9193) 
RIN:  0648-AC29 

Spiny  Lobster  Fist>ery  of  ttie  Gulf  of 
Mexico  and  South  Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce 
action:  Withdrawal  of  proposed 
regulations. 

summary:  NOAA  withdraws  from 
review  the  proposed  regulations  to 
implement  Amendment  2  to  the  Fishery 
Management  Plan  for  the  Spiny  Lobster 
Fisherj'  of  the  Gulf  of  Mexico  and  South 
Atlantic  [VMP].  While  NOAA  has 
approved  Amendment.  2  to  the  FMP.  it 
has  concluded  that  the  proposed 
regulations  are  not  needed  to  implement 


the  amendment.  Notice  of  approval  is 
published  elsewhere  in  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-693-3722. 
SUPPLEMENTARY  INFORMATION:  The 
spiny  lobster  fishery  is  managed  under 
the  FMP,  prepared  by  the  Gulf  of  Mexico 
and  South  Atlantic  Fishery  Management 
Councils  (Councils),  and  its 
implementing  regulations  at  50  CFR  part 
640,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  Amendment  2  to  the 
FMP  was  submitted  by  the  Councils  on 
|uly  19, 1989.  A  notice  of  availability  of 
the  amendment  and  request  for 
comments  was  published  on  July  26, 
1989  (54  FR  31063).  A  proposed  rule  to 
implement  Amendment  2  was  published 
on  August  24, 1989  (54  FR  35212). 

Amendment  2  has  been  approved. 
However,  NOAA  has  conclurled  that 
regulatory  language  is  not  necessary  to 
implement  the  amendment's  procedure 
for  the  future  implementation  of 
speciHed  types  of  gear  and  harvest 


restrictions  applicable  to  the  spiny 
lobster  fishery  in  the  exclusive  economic 
zone.  That  procedure  applies  only  to  the 
Florida  Marine  Fisheries  Commission, 
the  South  Atlantic  and  Gulf  of  Mexico 
Fishery  Management  Councils,  and 
NMFS;  the  procedure  is  not  regulatory  in 
nature  because  it  does  not  control  the 
behavior  or  activities  of  fishermen. 
Accordingly,  the  proposed  amendments 
to  50  CFR  part  640  published  in  54  FR 
35212,  August  24. 1989,  are  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-893-3722. 

List  of  Subjects  in  50  CFR  Fart  640 

Fisheries,  Fishing,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  14. 1989. 
fames  E.  Douglas.  |r., 

Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Service 
[FR  Doc.  89-27141  Filed  11-17-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(Dodcet  No.  90893-9248] 

RIN  0648-AC29 

Spiny  Lobster  Fishery  of  the  Gulf  of 
Mexico  and  South  Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  approval  of  an 
amendment  to  a  fishery  management 
plan. 

summary:  NOAA  announces  approval 
of  Amendment  2  to  the  Fishery 
Management  Plan  for  the  Spiny  Lobster 
Fishery  of  the  Gulf  of  Mexico  and  South 
Atlantic  (FMP).  Amendment  2 
establishes  a  regulatory  amendment 
procedure  for  the  future  implementation 
of  specified  types  of  gear  and  harvest 
restrictions  applicable  to  the  fishery  in 
the  exclusive  economic  zone  (EEZ)  and 
makes  other  minor  changes  to  the  FMP. 
The  intended  effects  of  the  procedure 
are  to  provide  a  more  flexible  and 
timely  system  implementing  rules 
governing  the  conduct  of  the  spiny 
lobster  fishery,  enhance  cooperative 
Florida  (State)/Federal  management, 
reduce  Federal  management  costs, 
improve  the  effectiveness  of  necessary 
rules,  and  presumably  increase 
productivity  from  the  resource. 
EFFECTIVE  DATE:  Amendment  2  was 
approved  on  October  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  E.  Justen.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 
spiny  lobster  fishery  is  managed  under 
the  FMP,  prepared  by  the  Gulf  of  Mexico 
and  South  Atlantic  Fishery  Management 
Councils  (Councils),  and  its 
implementing  regulations  at  50  CFR  part 
640.  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Amendment  2  to  the  FMP  was  submitted 
by  the  Councils  on  July  19, 1989.  A 
notice  of  availability  of  the  amendment 
and  request  for  comments  was 
published  on  July  26, 1989  (54  FR  31063). 
A  proposed  rule  to  implement 
Amendment  2  was  published  on  August 
24,  1989  (54  FR  35212). 

The  FMP  manages  the  spiny  lobster 
fishery  throughout  the  EEZ  off  the 
coastal  states  from  the  Virginia/North 
Carolina  border  south  and  through  the 
Gulf  of  Mexico.  The  preamble  to  the 
proposed  rule  contained  information  on 
the  fishery,  discussed  the  proposed 
regulatory  changes,  and  analyzed  the 
benefits  of  the  proposed  changes.  That 
information  is  not  repeated  here. 


Comments  and  Responses 

Four  written  responses  were  received 
commenting  on  the  proposed  rule  and 
amendment.  Two  Federal  agencies,  the 
U.S.  Coast  Guard  and  the  Department  of 
Interior,  Fish  and  Wildlife  Service, 
recommended  approval  of  Amendment 
2.  The  Organized  Fishermen  of  Florida 
(OFF),  an  organization  that  represents 
commercial  fishermen,  recommended 
that  changes  to  the  commercial  gear  and 
harvest  restrictions  be  made  by 
amendment  of  the  FMP  rather  than  by 
regulatory  amendment  initiated  by  the 
Florida  Marine  Fisheries  Commission 
(FMFC).  OFF  does  not  believe  that  the 
FMFC  has  the  capability  to  evaluate 
potential  economic  and  social  impacts 
of  the  critical  measures  in  the  detail 
required  to  meet  the  Federal 
requirements  and  does  not  allow  ample 
and  fair  opportunity  for  public  input  into 
the  State  rulemaking  process.  A  local 
chamber  of  commerce  expressed 
concerns  about  the  potential  for  adverse 
impacts  resulting  from  future  changes  to 
the  gear  and  harvest  restrictions.  NOAA 
disagrees  with  both  concerns. 
Submission  of  proposed  regulations 
addressing  gear  and  harvest  restrictions 
under  the  regulatory  amendment 
process  does  not  constitute  automatic 
approval  and  implementation  of  such 
regulations  in  the  EEZ.  Supporting 
analyses  prepared  by  the  FMFC  must 
meet  the  requirements  of  the  Magnuson 
Act  and  other  applicable  Federal  law 
before  the  proposed  regulations  can 
become  effective  in  the  EEZ.  The  public 
will  have  the  same  opportunity  to 
comment  on  proposed  gear  and  harvest 
restrictions,  and  to  have  those 
comments  considered  in  NOAA's 
decision  as  to  whether  and  in  what  form 
any  proposed  restrictions  should  be 
issued,  as  it  does  under  all  other 
proceedings  carried  out  under  the 
rulemaking  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553.  Furthermore,  the  procedures 
established  by  Amendment  2  require 
that  the  FMFC  also  inform  the  Councils 
of  each  recommended  rule  and 
supporting  analysis.  If  either  Council 
determines  that  a  rule  is  not  consistent 
with  the  Magnuson  Act  or  the  FMP,  and 
so  informs  the  Regional  Director,  NOAA 
cannot  proceed  with  rulemaking  under 
Amendment  2  until  the  Council 
withdraws  its  objection. 

Concomitant  with  the  proposed 
regulatory  amendment  procedure  for 
changing  certain  gear  and  harvest 
limitations,  Amendment  2  also  (1) 
amends  and  adds  to  the  issues  of  the 
"Problems  and  Issues  in  the  Fishery" 
identified  in  the  FMP;  (2)  adds  to  the 
FMP  a  "Management  Objective"  to 


provide  lor  a  more  flexible  management 
system  that  minimizes  regulatory  delay, 
thus  assuring  more  effective, 
cooperative  State  and  Federal 
management  of  the  fishery;  (3)  modifies 
the  statement  of  optimum  yield  to 
remove  numerically  specified  minimum 
legal  carapace  and  tail  lengths,  thus 
permitting  modification  of  those  lengths 
by  the  regulatory  amendment  process 
contained  in  Amendment  2;  (4)  adds  a 
"Vessel  Safety"  section;  and  (5)  updates 
the  "Habitat  of  the  Stocks"  section.  No 
comments  were  received  on  these 
changes  and  additions. 

Based  on  the  comments  received, 
NOAA  finds  no  basis  for  disapproval  of 
the  amendment. 

Changes  From  the  Proposed  Rule 

The  proposed  rule  would  have 
codified  the  procedure  for  the  future 
implementation  of  specified  types  of 
gear  and  harvest  restrictions  applicable 
to  the  spiny  lobster  fishery  in  the  EEZ. 
'That  procedure  would  apply  only  to  the 
Florida  Marine  Fisheries  Commission, 
the  Councils,  and  NMFS  but  is  not 
regulatory  in  nature  because  it  does  not  . 
control  the  behavior  of  fishermen. 
Accordingly,  NOAA  has  concluded  that 
regulatory  language  is  not  necessary  to 
implement  the  procedure.  NOAA  chose 
to  publish  the  procedure  as  a  proposed 
rule  as  the  most  effective  means  of 
notifying  persons  who  would  be  affected 
and  obtaining  public  comments. 
Accordingly,  while  Amendment  2  has 
been  approved,  the  proposed  rule  has 
been  withdrawn,  by  a  notice  appearing 
elsewhere  in  this  issue,  in  view  of 
NOAA's  conclusion  that  regulatory 
language  is  unnecessary. 

Classification 

The  Secretary  of  Commerce 
determined  that  Amendmenl2  is 
necessary  for  the  conservation  and 
management  of  the  spiny  lobster  fishery 
and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Councils  prepared  an 
environmental  assessment  (EA)  for 
Amendment  2  and.  based  on  the  EA.  the 
Assistant  Administrator  for  Fisheries. 
NOAA,  concluded  that  there  will  be  no 
significant  adverse  impact  on  the  human 
environment  as  a  result  of  Amendment 
2. 

Since  Amendment  2  has  no 
implementing  regulations,  preparation  of 
and  conclusions  based  on  a  regulatory 
impact  review  (RIR)/regulatory 
flexibility  analysis  (RFA),  normally 
required  by  E.0. 12291  and  the 
Regulatory  Flexibility  Act  are  not 
required.  It  should  be  noted,  however, 
that  each  future  action  initiated  under 
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the  procedure  established  in 
Amendment  2  will  be  accompanied  by 
an  RIR  and,  if  it  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  an  RFA  will  be 
prepared. 

The  Councils  determined  that 
Amendment  2  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
programs  of  Alabama,  Florida, 
Louisiana,  Mississippi,  North  Carolina, 
and  South  Carolina.  Georgia  and  Texas 
do  not  have  approved  coastal  zone 
management  programs.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Florida,  Louisiana, 


North  Carolina,  Mississippi,  and  South 
Carolina  agreed  with  the  Councils' 
determination.  Alabama  did  not 
comment  within  the  statutory  time 
period,  and,  therefore,  consistency  is 
automatically  implied. 

Amendment  2  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

The  Deputy  Assistant  Secretary  of 
Commerce  for  Intergovernmental  Affairs 
determined  that  Amendment  2  and  the 
proposed  rule  had  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment  (FA).  The  FA 
concluded  that  Amendment  2  is 
consistent  with  the  principles,  criteria, 
and  requirements  of  E.0. 12612  and  will 


reduce  the  governmental  costs  of 
managing  the  spiny  lobster  fishery  in 
Florida's  waters  and  the  EEZ  without 
increasing  costs  to  the  industry  or 
consumers. 

List  of  Subjects  in  50  CFR  Part  640 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  14. 1989. 
lames  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Wildlife  Fisheries  Service. 

|FR  Doc.  89-27140  Filed  11-17-89-.  8.45  am) 
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30  CFR  Parts  49,  75,  and  77 
information  Coliection  Requirements  for 
Mine  Rescue,  Self-Rescuer,  Fire  Drill,  and 
First-Aid  Training  for  Supervisory 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  49, 75,  and  77 

RIN  1219-AA50 

Information  Collection  Requirements 
for  Mine  Rescue,  Self-Rescuer,  Fire 
Drill,  and  First-Aid  Training  for 
Supervisory  Employees 

agency:  Mine  Safety  and  Health 

Administration. 

ACTION:  Proposed  rules. 

SUMMAPY:  These  proposed  rules  would 
reduce  the  information  collection  burden 
imposed  by  the  Mine  Safety  and  Health 
Administration  (MSHA)  on  mine 
operators  or  other  affected  parties  by 
revising  reporting  and  recordkeeping 
requirements.  In  most  cases,  paperwork 
requirements  would  be  replaced  with 
certification  provisions.  Proposed  for 
revision  are  the  requirements  for  mine 
rescue  equipment  test  and  inspection 
records,  records  of  fire  drills,  self- 
rescuer  examination  records  and 
records  of  first-aid  training  for  selected 
supervisory  employees.  Recordkeeping 
requirements  are  preserved  for 
situations  where  hazardous  conditions 
are  discovered.  The  proposals  are  in 
accordance  with  the  goals  of  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Written  comments  on  die 
proposals  must  be  received  ori  or  before 
January  26, 1990. 

ADDRESSES:  Send  comments  to  the 
Office  of  Standards,  Regulations,  and 
Variances;  MSHA;  Room  631,  Ballston 
Towers  No.  3;  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203. 

FOn  RmTHER  rNTORMATION  CONTACT 

Patricia  W.  Silvey.  Director.  Office  of 
Standards,  Regulations  and  Variances, 
'  MSHA.  (703)  23S-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Introduction 

The  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.,  was  enacted,  in 
part,  to  minimize  the  Federal  paperwork 
burden  for  individuals,  small  businesses 
and  others  on  whom  reporting  and 
recordkeeping  requirements  are 
iniposed.  No  agency  may  conduct  or 
sponsor  the  collection  of  information 
unless  approved  by  the  Office  of 
Management  and  Budget  (0MB). 
Collections  of  information  are  generally 
subject  to  review  and  approval  every 
three  years.  In  exercising  its 
responsibility  to  review  MSHA 
paperwork  requirements  in  1987  and 


1988,  0MB  approved  extensions  of  the 
requirements  related  to  mine  rescue 
equipment,  underground  coal  mine  self- 
rescuers  and  first-aid  training  for 
selected  supervisory  employees  on  the 
condition  that  the  Agency  undertake 
regulatory  review  of  these  requirements. 
In  addition,  MSHA  agreed  to  consider 
the  fire  drill  record  requirements  for 
revision.  These  proposed  rules  address 
paperwork  requirements  only. 

MSHA  has  reviewed  these  paperwork 
provisions  and  believes  that  the 
reporting  and  recordkeeping  burden 
could  be  reduced  while  preserving  the 
effectiveness  of  the  underlying 
regulatory  requirements  and  without 
reducing  the  protection  afforded  to 
miners.  As  discussed  in  more  detail 
below,  MSHA  believes  that 
recordkeeping  and  reporting  for  routine 
inspections  and  tests  can  be  replaced  in 
most  cases  with  a  certification  that  the 
inspection  or  test  has  been  conducted; 
and  that  detailed  records  need  only  be 
maintained  to  document  actual  or 
potential  hazardous  conditions  or  other 
problems  that  require  further  attention. 

II.  Discussion  of  Proposed  Revisions 

A.  Mine  Rescue  Equipment  Test  and 
Inspection  Records  (OMB  No.  1219- 
0093) 

The  ready  availability  of  a  mine 
rescue  capabibty  in  the  event  of  an 
accident  is  vital  for  protection  of  miners. 
Mine  operators  are  required  to  maintain 
mine  rescue  equipment  in  a  manner 
which  will  assure  this  readiness.  A 
person  trained  in  the  use  and  care  of 
breathing  apparatus  is  required  to 
inspect  and  test  the  apparatus  at 
intervals  not  exceeding  30  iays.  Under 
30  CFR  49.6(b),  records  of  the^sults  of 
the  inspections  and  tests  are  reqlured  to 
be  kept.  There  are  approximately  000 
underground  coal  and  metal  and 
nonmetal  mines  that  maintain  mine 
rescue  stations.  Each  station  is  required 
to  have  12  breathing  apparatus.  MSHA 
safety  specialists  estimate  that  it  takes 
12 '/2  minutes  to  conduct  the  required 
test  and  inspection  of  each  piece  of 
equipment  for  a  total  of  2'^  hours  per 
month  per  rescue  station.  MSHA 
estimates  the  burden  hours  for  this 
recordkeeping  requirement  to  be  24,000 
hours.  MSHA  proposes  to  replace  the 
recordkeeping  requirement  with  a 
requirement  that  the  person  performing 
the  inspection  and  test  certify  that  the 
inspections  and  tests  were  done.  A 
record  would  be  required  where 
deficiencies  in  equipment  are  found. 


B.  Records  of  Fire  Drills  and  Programs 
to  Instruct  and  Train  Miners  in  the 
Location  and  Use  of  Firefighting 
Equipment  (Underground  Coal  Mines) 
(OMB  No.  1219-0054) 

Under  30  CFR  75.1101-23,  operators  of 
underground  coal  mines  must  submit  to 
MSHA  for  approval  a  specific 
firefighting  and  evacuation  plan 
designed  to  acquaint  miners  on  all  shifts 
with  procedures  for  evacuation  of  all 
miners  not  required  for  firefighting 
activities:  rapid  assembly  and 
transportation  of  necessary  persons,  fire 
suppression  equipment  and  rescue 
apparatus  to  the  scene  of  the  fire; 
operation  of  the  fire  suppression 
equipment  available  in  the  mine;  and 
signals  that  will  be  given  in  the  event  of 
an  emergency.  The  standard  also 
requires  the  mine  operator  to  conduct 
fire  drills  at  intervals  of  not  more  than 
90  days  and  to  keep  records  of  the  fire 
drills  which  include  the  date  on  which 
the  drill  was  held,  the  number  of  miners 
participating,  the  area  of  the  mine 
involved  in  the  drill,  the  procedures 
followed,  and  equipment  used.  The 
standard  pertains  to  2.328  underground 
coal  mines.  Fire  drills  are  required  every 
90  days  and  it  is  estimated  that  it  would 
take  15  minutes  to  conduct  the  fire  drill 
and  5  minutes  to  make  the  record.  The 
average  underground  coal  mine  has  2 
sections  and  10  miners  per  section. 
MSHA  estimates  the  burden  hours  for 
this  recordkeeping  requirement  to  be 
40,320  hours.  MSHA  proposes  to  replace 
the  recordkeeping  requirement  with  a 
requirement  that  the  operator  certify 
that  fire  drills  were  conducted  in 
accordance  with  the  approved  plan. 

C  First-Aid  Training:  Supervisory 
Employees  (OMB  No.  1219-0085) 

Under  30  CFR  75.1713-3.  and  77.1703. 
each  operator  of  an  underground  and 
surface  ccal  mine  is  required  to  conduct 
first-aid  training  courses  for  selected 
supervisory  employees.  In  addition, 
within  60  days  after  selection,  the 
operator  is  required  to  submit  a  written 
report  to  the  District  Manager 
containing  the  names,  job  titles,  and 
dates  of  training  of  all  supervisory 
employees.  The  standard  pertains  to 
5,585  mining  operations.  It  is  estimated 
that  there  would  be  one  record  per  mine 
per  year  and  that  the  recordkeeping 
would  take  30  minutes  to  record.  MSHA 
estimates  the  burden  hours  for  this 
recordkeeping  requirement  to  be  2.793 
hours.  MSHA  proposes  to  replace  the 
recordkeeping  requirement  contained  in 
these  standards  with  a  requirement  that 
the  mine  operator  certify  the  name  of 
the  employee  and  date  on  which  the 
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employee  satisfactorily  completed  the 
first-aid  training  course. 

D.  Records  of  Results  of  Examinations 
of  Self-Rescuers  (Underground  Coal 
Mines)  (OMB  No.  1219-0044) 

Because  of  the  rugged  underground 
coal  mining  environment  to  which  self- 
rescuers  are  subjected,  the  potential  for 
these  devices  being  rendered 
inoperative  is  high.  In  the  event  of  a 
mine  fire,  mine  explosion,  or  mine 
inundation,  the  use  of  self-rescuers  can 
be  the  difference  between  life  and 
death.  Therefore,  it  is  essential  that 
these  devices  are  examined  regularly  to 
achieve  maximum  assurance  that  they 
are  maintained  in  usable  and  operative 
condition.  Mine  operators  are  required 
by  30  CFR  75.1714-3  to  test  self-rescue 
devices  at  90-day  intervals  and  to  keep 
a  record  of  the  results  of  the  tests.  The 
estimated  number  of  respondents  per 
year  is  2.328  underground  coal  mine 
operators  with  four  reports  annually  by 
each  respondent  for  a  total  of  9,312 
responses.  The  estimated  time  per 
response  for  recordkeeping  is  26  minutes 
and  38  minutes  for  examination  for  a 
total  of  9,871  hours  expended  each  year. 
MSHA  proposes  to  replace  the 
recordkeeping  requirement  with  a 
requirement  that  the  operator  certify 
that  the  required  tests  were  done. 
Records  would  be  required  only  where 
defective  devices  are  found. 

III.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

These  rules  will  not  result  in  major 
cost  increases  nor  have  an  effect  of  $100 
million  or  more  on  the  economy. 
Therefore,  these  rules  do  not  fall  within 
the  criteria  of  major  rules  and 
Regulatory  Impact  Analyses  are  not 
required. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  whenever  possible,  compliance 
alternatives  that  minimize  adverse 
impact  on  small  businesses  when 
developing  regulatory  proposals.  These 
proposed  rules  would  reduce  paperwork 
burdens  on  all  affected  operations, 
including  small  mines.  Accordingly,  the 
Agency  has  "not  conducted  an  initial 
regulatory  flexibility  analysis  and.  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  certifies  that 
these  proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Paperwork  Reduction  Act 

The  collection  of  information 


requirements  contained  in  these 
proposals  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980. 
Comments  regarding  the  collection  of 
information  requirements  contained  in 
these  proposals  should  be  sent  to  OMB, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Attention:  Desk  Officer  for  MSHA. 

List  of  Subjects  in  30  CFR  Parts  49, 75 
and  77 

Mine  safety  and  health,  Reporting  and 
recordkeeping  requirements. 

Dated;  November  14. 1989. 

Wiiliam  |.  TattereaU. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Accordingly,  Subchapters  G  and  O. 
Chapter  I,  Title  30  of  the  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
under  30  U.S.C.  811  as  follows: 

PART  49— MINE  RESCUE  TEAMS 

1.  The  authority  citation  for  part  49  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  811.  825(e)  and  957. 

2.  Section  49.6(b)  is  revised  to  read  as 
follows: 

§  49.6    Equipment  and  maintenance 

requirements. 

*        «        *        *        * 

(b)  Mine  rescue  apparatus  and 
equipment  shall  be  maintained  in  a 
maimer  which  will  ensure  readiness  for 
immediate  use.  A  person  trained  in  the 
use  and  care  of  breathing  apparatus 
shall  inspect  and  test  the  apparatus  at 
intervals  not  exceeding  30  days  and 
certify  that  the  inspections  and  tests 
were  done.  When  apparatus  is  removed 
from  service  for  repair,  the  person  shall 
record  the  reason  for  the  removal  and 
the  corrective  action  taken.  The 
certification  and  the  record  of  removal 
shall  be  maintained  at  the  mine  rescue 
station  for  a  period  of  one  year. 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811.  957  and  961. 

2.  Section  75.1101-23(c)(l)  is  revised  to 
read  as  follows: 


§  75. 1 1 0 1  -23    Program  of  Instruction; 
location  ami  use  of  firefighting  oqulpment, 
location  of  escapeways,  sxtts  and  routes  of 
travel;  evacuation  procedures;  fir*  drills. 


(cr  •  * 

(1)  The  operator  shall  certify  ftat  fte 
fire  drills  were  held  in  accordance  witli 
the  requirements  of  this  section.  The 
certification  shall  be  kept  at  the  mine 

and  made  available  on  request  to  an 
authorized  representative  of  the 
Secretary. 


3.  Section  75.1713-3  is  revised  to  read 
as  follows: 

S  75.1713-3    Flrst-Ald  training;  supervisory 
employees. 

The  mine  operator  shall  corKhict  first- 
aid  training  courses  for  selected 
supervisory  employees  at  the  mine. 
Within  60  days  after  the  selection  of  a 
new  supervisory  employee  to  be  so 
trained,  the  mine  operator  shall  certify 
the  name  of  the  employee  and  date  on 
which  the  employee  satisfactorily 
completed  the  first-aid  training  course. 
The  certification  shall  be  kept  at  the 
mine  and  made  available  on  request  to 
an  authorized  representative  of  the 
Secretary. 

4.  Section  75.1714-3(e)  is  revised  to 
read  as  follows: 

§  75. 1 7 1 4-3    Self -rescue  devices; 
Inspection,  testing,  maintenance,  repair, 
and  recordkeeping. 


(e)  The  operator  shall  certify  that  the 
tests  required  by  paragraphs  (c)  and  (d) 
of  this  section  were  done..  Where  self- 
rescue  devices  are  removed  for  repair, 
the  operator  shall  record  the  reason  for 
the  removal  and  the  corrective  action 
taken.  The  operator's  certification  and 
the  record  of  removal  shall  be  kept  at 
the  mine  and  made  available  on  request 
to  an  authorized  representative  of  the 
Secretary. 


PART  77— MANDATORY  SAFETY 
STANDARDS— SURFACE  COAL  MINES 
AND  SURFACE  WORK  AREAS  OF 
UNDERGROUND  COAL  MINES 

1.  The  authority  citation  for  part  77  is 
revised  to  read  as  follows: 
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Authority:  30  U.S.C.  811,  957  and  961. 

2.  Section  77.1703  is  revised  to  read  as 
follows: 

§  77. 1 703    First-Aid  training;  supervisory 
tmploytM. 

The  mine  operator  shall  conduct  first- 
aid  training  courses  for  selected 
supervisory  employees  at  the  mine. 
Within  60  days  after  the  selection  of  a 
new  supervisory  employee  to  be  so 
trained,  the  mine  operator  shall  certify 
the  name  of  the  employee  and  date  on 
which  the  employee  satisfactorily 
completed  the  first-aid  training  course. 
The  certification  shall  be  kept  at  the 
mine  and  made  available  on  request  to 
an  authorized  representative  of  the 
Secretary. 
(FR  Doc.  89-27200  Filed  11-17-89;  8:45  am] 
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31 47182 

52 47182 

21 7 46953 

252 46953 

5243 47689 

5252 47689 

49CFR 

1 46616 

391 4661 6 

544 46252 

567 46253 

571 46253,  46257 

592 47087 

1 054 4661 8 

1181 47363 

Proposod  Rulos: 

Subtitle  A. 46326 

21 46085 

Ch.  1 46326 

171 47454.  47539.  47986 

WZ 47454.  47539.  47986 

173 47454,  47539.  47986 

1 74 47454,  47986 

1 75 47454 

1 76 47454 

1 77 _ 47454 

1 78 47454,  47986 

1 79 47986 

1 90 48684 

1 92 46685 

1 93 46684 

195 46684,  46685 

383 47988 

Ch.  II 46326 


Ch.  Ill 

.46326 

392. 

.47092 

393 

.47092 

Ch.  IV 

.46326 

Ch.  V 

571 



.46326 
.46275 

Ch.  VI 

.46326 

1022. 

.47243 

1043 

.47243 

1044 

1047 

1051 

. 

..47243 
.47243 
..47243 

1058 

..47243 

1061 

.47243 

1063 

..47243 

1067 

1070 



..47243 
..47243 

1080 

..47243 

1081 

..47243 

1083 

..47243 

1084 

..47243 

1085 

..47243 

1091 

..47243 

1104 

..47243 

1136 

..47243 

1143 

..47243 

1161 

..47243 

1167 

.47243 

1169....;. 

..47243 

1170 

..47243 

1331 

..47243 

50CFR 

17 

..  47861 

21 

..  47524 

32 

285 



..46730 
..47364 

611 

652... 

"""!!.Z"  47364 

.47680 
.47682 

663 

..47773 

672 

..47212 

675 46268.46619 

rroDQMad  Rutas: 

17 46956 

47683. 
47684 

.47798 

33 

..  46427 

216 

..46086 

999 

.47094 

301 

..47694 

611 

..  46743-46748 

,  47694 

640 

.48058 

655 

..47799 

663 

..47694 

672 

..46743 

675 

.46748 

UST  OF  PUBUC  LAWS 

Last  List  November  16,  1969 

This  is  a  continuing  list  of 
public  t>ills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Uws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Fodoral 
Roglator  but  may  be  ordered 
in  irKlividual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 
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CFR  CHECKLIST 


ftX  Rm.  tdS/Pub.  L.  101- 
151 

Designating  November  1989 
as  '•An  End  to  Hunger 
Education  Month".  (Nov.  14, 
1989;  103  Stat.  931;  1  pagej 
Price:  $1.00 

KR.  3318/Pub.  L  101-152 

To  redesignate  the  Federal 
buitding  in  Houston,  Texas, 
known  as  the  Concorde 
Tower,  as  the  "George 
Thomas  'MicJiey'  Leiand 
Federal  Buildirg".  (Nov.  15, 
1989;  103  Sut  932;  1  page) 
Price:  $1.00 

HJ.  Res.  35/Pub.  L  101-153 

Designating  Novemt»er  5-11. 
1989.  as  "National  Women 
Veterans  Recognition  Week". 
(Nov.  15.  1989;  103  Stat  933; 
1  pckge)    Price:  $1.00 

tLS.  Re«.  435/Pub.  L.  101- 
154 

Makir>g  further  continuing 
appropriations  for  the  fiscal 
yetrr  1990,  and  for  other 
purposes.  (Nov.  15,  1969;  103 
Stat.  »34;  1  page)    Price: 
$1.00 


This  checklist,  prepared  by  ttie  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 
week  and  which  is  now  availatde  for  sale  at  the  government  Printing 
Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  Issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $620.00 

domestic,  $1 55.00  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  Monday— Friday 

(except  holidays). 

Title  Price       Revision  Oat* 


1, 2  (2  Resaned)  $10.00 

3  (1988  Compilarion  and  Parts  100  and  101)  21.00 

4  15.00 

5  Parts: 

1-699 15.00 

700-1199 17.00 

1 200-€nd,  6  (6  Resanred) 13.00 

7  Parts: 

0-26 15.00 

27-45 12.00 

46-51 .....17.00 

52 23.00 

53-209 18.00 

210-299 „ 24.00 

300-399 „ 12.00 

400-699 19.00 

700-899 :...  22.00 

900-999 28.00 

1000-1059 16.00 

1060-1 1 19 13.00 

1120-1199 11,00 

1200-1499 „ 20.00 

1500-1899 10.00 

1900-1939 11.00 

1940-1949 21,00 

•  1950-1999 22.00 

2000-End 9.00- 

8  13,00 

9  Parts: 

1-199 _ „ 20,00 

200-€nd 18.00 

10  Parts: 

0-50 19.00 

51-199 17.00 

200-399 „ 13.00 

400-499 14.00 

500-End „ 28.00 

11  I  10.00 

12  Parts: 

1-199 12.00 

200-219 11.00 

220-299 11 19.00 

300-499 ..I 15.00 

500-599 20.00 

600-End 14.00 

13  22.00 

14  Parts: 

1-59 

60-139 


24.00 
21.00 


Apr.  1,  1989 

'Jon.  1,1989 

Jon.  1,  1989 

Jan.  1,  1989 
Jon.  1,  1989 
Jan.  1,  1989 

Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1.  1989 
<Jon.  1,  1988 
Jan.  1,  1989 
Jan.  1, 1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1, 1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jon.  1,  1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jon.  1, 1989 

Jan.  1,  1989 
Jan.  1, 1989 

Jon.  1,  1989 
Jan.  1, 1989 

*  Jon.  1,  1987 
Jon.  1,  1989 
Jan.  1,  1989 

*  Jan.  1, 1988 

Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1, 1989 
Jan.  1, 1989 
Jon.  1, 1989 
Jan.  1, 1989 
Jan.  1. 1989 

Jan.  1, 1989 
Jan.  1, 1989 


Title 

140-199 „   10.00 

200-1199 21.00 

1200-End 12.00 

15  Parts: 

t>-299 12.00 

300-799 22.00 

800-End 14.00 

16  Parts: 

0-149 12.00 

150-999 14.00 

lOOO-Cnd 19.00 

17  Parts: 

1-199 15.00 

200-239 „ 16.00 

240-£nd „ 22.00 

18  Parts: 

1-149 16.00 

150-279 16.00 

280-399 14.00 

400-£nd 9.50 

19  Parts: 

1-199 28.00 

20  Parts: 

1-399 13.00 

400-499 24.00 

500-End 28.00 

21  Parts: 

1-99 13.00 

100-169 .._ 15.00 

170-199 17.00 

200-299 6  00 

300-499 28.00 

500-599 21.00 

600-799 8.00 

800-1299 „ „ 17.00 

1300-End 6  50 

22  Parts: 

1-299 _ 22.00 

300-End 17.00 

23  1700 

24  Parts: 

0-199 19.00 

200-499 - 28.00 

500-699 1 1 .00 

700-1699 23.00 

1700-£nd 13.00 

25  2S00 

26  Parts: 

§S  1.0-1-1.60 15.00 

§51.61-1. 169 25.00 

551  170-1.300 „ 18  00 

551.301-1.400 15.00 

551.401-1.500 28.00 

551.501-1.640 16.00 

5  5  1 .641-1 .850 19.00 

5  5  *  1 .85 1  -1 .  1000 31 .00 

5  5  1 .  1001-1 .  1400 17.00 

551.1401-£nd 23.00 

2-29 20.00 

30-39 14.00 

40-49 „ ^ 13.00 

50-299 » 16.00 

300-499 16.00 

500-599 7.00 

600-tnd 6.50 

27  Parts: 

1-199 24.00 

200-Ind 14.00 

28  25.00 


Prtc#       R#vWofi  Dst# 


Jon.  1, 
Jon.  1, 
Jon.  1, 

Jan.  1, 
Jan.  1, 
Jon.  1, 

Jon.  1, 
Jan.  1, 
Jon.  1, 

Apr.  1, 
Apr.l, 
Apr.1, 

Apr.  1, 
Apr.l, 
Apr.l, 
Apr.l, 

Apr.l. 
Apr.l, 

Apr.l, 
Apr.l, 
Apr.l, 

Apr.l, 
Apr.l, 
Apr.l, 
Apr.l, 
Apr.l, 
Apr.l, 
Apr.  1, 
Apr.l, 
Apr.l, 

Apr.l. 
Apr.  1. 
Apr.l, 

Apr.l, 
Apr.l, 
Apr.l, 
Apr.  1, 
Apr.l, 
Apr.  1, 

Apr.l, 

Apr.l. 
Apr.l. 
Apr.l, 
Apr.  1, 
Apr.l. 
Apr.l. 
Apr.l, 
Apr.l 
1, 
1, 


Apr 

Apr, 

Apr.l, 

Apr.l, 

Apr.l, 

Apr.  1, 

Apr.l, 

Apr.l, 


Apr.l, 
Apr.l, 
July  1. 


989 
989 
989 

989 
989 
989 

989 
989 
989 

989 
989 
989 

989 
989 
989 
989 

989 
989 

989 
989 
989 

989 
989 
989 
989 
989 
989 
989 
989 
989 

989 
989 
989 

989 
989 
989 
989 
989 
989 

989 
989 
989 
989 
989 
989 
989 
989 
989 
989 
989 
989 
989 
989 
989 
989 
989 

989 
989 
988 
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Price      RavtotonOMa 


2»  Parte: 

»-99 

t00-«9_ 


17.00 

...;sj 7.50 

500-899 26.00 

900-W99_ ,2.W 

T90O-19T0 29.00 

1911-1925 9.00 

1926 10.00 

1927-&KI _ 24.00 

30  Parts: 

0-199 21.00 

200-699 „ „ 14.00 

700-6k1 „ 18.00 

31  Parte: 

•0-199...._ 14.00 

200-fod 17.00 

32  Parts: 

1-39,  Vo«.  r. 15.00 

1-39,  Vof.  R 19.00 

1-39,  Vol.  n __._ _ 18.00 

1-T89 2T.00 

190-399 27.00 

•400-629._ „_ „....„ 22.00 

630-(A9 „....  13.00 

700-799 15.00 

800-W.„ __ „.„ 19.00 

33  Parts: 
1-199... 
200-lnd 

34  Parts: 

1-299 

3Q»-399.. 


27.00 
20.00 

22M 
\2M 
26^ 
1A.0O 


36  Parts: 

T-W9 „ 12.00 

*700-btd _ TT.Oir 

*37  T4.00 
38  Parts: 

9-17 - „.  2T.0O 

18-£nd n,in 

»  13.00 

40  Parts: 

T-51 „ 23.00 

52 - 27.00 

53-60 28.00 

61-«0 _ 11.00 

•«1-«5 „ 11.00 

*81-«- 25.00 

.100-149 25.00 

130-119 24  00 

190-299 24  00 

300-399 8J0 

*400-«24_ 23.00 

425-699.™ ^ 21.00 

700-M 31.00 

41  Chapters: 

1.  l-l  to  1-10 »3.0ff 

1,  1-fl  ittAppendijr,  2  (2  Resanrady fSM 

3-4 - 14.00 

7 - 6M 

« - - 4.50 

'  ••• - 13.00 

10-17 - 9.5a 

18,  Vrf  (,  Parts  1-5 13.00 

18,  Vo».  K,  Ports  6-19 nt» 

18,  Vo».  m.  Pom  20-52 13.00 

19-100 „  13.00 

1-100- _ 8jOO 

Wl 25.00 

>02-200.„ 11.00 

201-End 8.50 


JafyT,  nB9 
Jutf  1,  nS9 
July  1.1989 
July  1,1989 
July  1,  1988 
M%  1,  1989 
July  1.1988 
My  1.1988 

Ju(y  1,1989 
JiHy  1,  1989 
My  1,1988 

My  1,1989 
Myl,  1988 

«  My  1. 1984 
*  My  1,  1984 
*My  1,1984 
My  1,  1988 
Myl,  19ro 
Myl,  1989 
Myl,  1989 
Myl,  1988 
Myl.  1989 

Myl,  1988 
Myl.  1989 

Myl,  1986 
Myl,  1988 
Myl,  1988 
Myl,  1989 


Myl. 
Myl, 
Myl, 

Myl. 
Myl, 
Myl. 

Myl. 
Myl. 
Myl, 
Myl, 
Myl. 
Myl, 
Myl. 
Myl. 
Myl. 
Myl, 
Myl, 
Myl, 
Myl, 

•Myl. 

•Myl, 

*July  1, 

*Myl. 

*Myl, 

*My  1, 

*Myl. 

•^My  1, 

•■Myl. 

•Myl, 

•Myl. 

Myl, 

Myl, 

Myl, 

Myl, 


989 
989 
989 

988 

988 

1988 

988 
988 
988 
989 
989 
988 


988 
988 
988 
989 
988 
988 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
f9M 
T989 
1981 
989 
988 


15.00 

5.50 

22.00 

22.00 


THIa 

42  Parts: 

1-60...._ 

61-399. 

400-429 

430-€nd , 

43  Parts: 

1-999 „..  15.00 

1000-3999 76J00 

4000-M „ „ T1.00 

44  20.00 

45  Parts: 

1-199 

200-499 

500-1199 , 

1200-€nd 


17.00 

9.00 

24.00 

17.00 

MM 
14J» 
7.50 
12.00 
12.00 
13.00 
14.00 
20.00 


46  Parts: 

1-40.. 
41-69..._. 

70-89 

90-139..., 
140^155.. 
156-165.. 
166-199.. 
200-499. 
500-£nd_ 10.00 

47  Parts: 

O-W 18.00 

20-39 U.0O 

40-69 9.00 

70-79.._ 18.00 

SO^^nd „._ It.OO 

48  Chaptsrs: 

1  (Port*  1-51) 

1  (Pais  52-99) 

2  (Ports  201-251). 
2  (Ports  252-299). 

3-6 

7-14... _ 

15-£nd 

4»Partac 

1-99 

100-177  .„ 

178-199„ 

200-399 ._ 

400-999._ 

1060-1199 

1200-ind_ 


28.00 

18.00 

18.00 

_ _..  18.00 

_ 20.00 

„...  25.00 

„ 26.00 

13i» 

24.00 

20.00 

19.00 

24.00 

„ „ 18.00 

„ 18.00 

50  Parts: 

1-199 „...  17.00 

200-599 13.00 

400-End ..„ 13.00 

CHI  Mbx  ond  FmSnqi  Aids 2t.0O 

Caoiplete  1989  CFR  saf .._ 620.00 

Miovfiche  CFR  Edhioa: 

Cawylcta  s«t  (ona-time  moiling) 125.(M 

Cam>le«a  set  (ona-tima  moiling) 1 15.00 

Subsciption  (moiled  as  issusd) 185.00 

SabsoiptioR  (moiM  as  issued) 185.00 

Subscription  (mailed  as  issued) 188.00 

buEviduol  copies 2.00 


Oct.  1 
Od.  I 
Oct.  I 
Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Od.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
OCT.  1, 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.1 
Od.  I 

Od.  1 
Od.1 
Od.  1 

Ml.  1 


1988 
1988 
1988 
1988 

1988 
1988 
1938 

1988 
1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 


1988 
1988 
1988 

1968 
1988 
1988 
1988 
1988 

1968 
1968 
1988 
1988 
1968 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1968 
1988 

1989 

1989 


Mes 

ma 

1966 
1989 

1989 


^  iecaus*  Titl*  3  is.  oi  onuol  campiotion,  iMs  voiun*  ond  oH  prtvious  volunies  shguld  be 
pMcM«d  as  a  ^cnnanenl  r«fwcnce  source. 

^No  omeninants  to  ttais  volunie  were  pronwigated  during  the  period  Jan.1,  198ft  to 
Dac.31.  1988.  The  CFR  voiwne  issued  January  T,  T^7.  shouM  be  retained. 

'  Ha  anendmenfs  lo  tte  folonw  were  piwiulyuwd  during  ll»  period  Jdn.  T,  W87  to  Dec 
3T.  1988.  Hie  CFR  votameiauadJamMrr),  m?.  iheutd  be  retained. 

*T1ic  Juty  1,  19B5  tdUm  of  32  CFR  Ports  1-189  contains  o  noto  only  for  Ports  l-3f 
indvsive.  For  the  fuH  Wxl  of  the  Defense  Acquisition  Rcguiotions  in  Ports  1-39.  cansuk  die 
three  CFR  vohrnes  issued  as  oi  My  1,  1984,  contoining  those  ports. 

*TheMr  >.  1985  edMgvo(4V  CFR  Onptn  l-ttN^eonMint  vaolvanly  tarOnpters  1  to 
4?indu>ivr  F«r  the  M>  tort  of  pmweemil  m»<e>i>M  i»  Owptofi  V  tM».  <oiiHt»  the  eievea 
CFR  volunies  issued  at  of  July  1,  1984  containing  those  chopters. 
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Proclamation  6072  of  November  16,  1989 
Hunger  Education  Month,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Famines  create  headlines.  When  famine  strikes  in  any  region  of  the  world, 
millions  of  people  rally  to  help  those  at  risk  of  starving  to  death.  Chronic 
hunger,  however,  often  receives  far  less  attention,  even  though  millions  of 
people  around  the  world  suffer  daily  from  its  effects.  Hunger  is  particularly 
acute  in  a  number  of  less  developed  coimtries  where  food  supplies  have  been 
depleted  by  poverty,  poUtical  strife,  and  civil  war. 

Over  the  years,  the  American  people  have  responded  generously  to  the  needs 
of  those  affected  by  famine  and  chronic  hunger.  The  United  States  has  not 
only  met  but  exceeded  its  pledge  to  the  international  Food  Aid  Convention. 
Through  U.S.  Food  for  Peace  and  other  programs,  Americans  provided  more 
than  half  of  all  the  grain  shipped  worldwide  through  food  aid  programs  during 
the  year  that  ended  in  June — more  than  all  other  contributing  nations  com- 
bined. 

However,  we  know  that  contributions  of  food  alone  will  not  provide  a  lasting 
solution  to  chronic  hunger.  As  the  ancient  proverb  so  eloquenUy  reminds  us, 
"Give  a  man  a  fish,  and  you  have  fed  him  for  a  day.  Teach  a  man  how  to  tish, 
and  you  have  fed  him  for  a  lifetime." 

Poverty  and  hunger  cannot  be  eliminated  simply  by  donations  of  food.  The 
development  of  free  market  economies  also  plays  a  vital  role.  The  United 
States  is  working  to  alleviate  hunger  in  poor  nations  by  encouraging  the 
development  of  policies  that  harness  the  power  of  individual  initiative  and 
bee  enterprise.  We  are  working  to  help  these  countries  increase  their  food 
production,  and  we  are  exploring  ways  to  help  them  generate  sufficient 
revenues  to  buy,  store,  and  distribute  essential  agricultural  goods. 

If  our  Nation  is  to  remain  responsive  to  the  needs  of  those  who  suffer  from 
hunger,  and  if  we  are  to  continue  to  use  our  resources  effectively  in  the  fight 
against  it,  all  Americans  need  to  understand  its  causes  and  effects.  Our 
schools  and  community  organizations  can  play  vital  roles  in  heightening 
public  awareness  of  world  hunger  by  conducting  educational  programs  de- 
signed to  examine  this  tragic  problem  and  the  means  we  can  use  to  help  solve 
it. 

To  focus  attention  on  the  importance  of  education  in  the  fight  against  world 
hunger,  the  Congress,  by  Senate  Joint  Resolution  198,  has  designated  the 
month  of  November  1989  as  "An  End  to  Hunger  Education  Month"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  month. 

NOW,  THEREFORE,  I,  GEORGE  BUSH.  President  of  tiie  United  States  of 
America,  do  hereby  proclaim  the  month  of  November  1989  as  Hunger  Educa- 
tion Month.  I  urge  all  Americans  to  take  time  to  study  the  problem  of  world 
hunger  and  discover  how  they  can  help  alleviate  it. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 
[Antdt  53;  Docket  No.  7423S1 

General  Crop  Insurartce  Regulations; 
ELS  Cotton  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  insurance  Regulations  (7  CFR  part 
401),  effective  for  the  1990  and 
succeeding  crop  years,  by  revising  and 
reissuing  7  CFR  401.121,  the  ELS  Cotton 
Endorsement.  The  intended  effect  of  this 
rule  is  to:  (1 )  Provide  cotton  insureds  a 
unit  division  by  share,  section,  and 
practice  (irrigated  and  non-irrigated) 
instead  of  the  previous  unit  division 
based  on  Agricuitural  Stabilization  and 
Conservation  (ASCS)  Farm  Serial 
Number;  and  (2)  remove  a  reference  to 
Late  Planting  Agreement  Option  being 
available. 

EFFECnvH  date:  November  21, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effecUveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  }une 
1,1994. 

John  Marshall,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 


(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperworii  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibihty 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Tlierefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  amends  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401), 
by  revising  and  reissuing  7  CFR  401.121, 
the  ELS  Cotton  Endorsement,  effective 
for  the  1^  and  succeeding  crop  years, 
to  provide  cotton  insureds  a  unit 
division  by  share,  section,  and  practice 
(irrigated  and  non-irrigated)  instead  of 
the  previous  unit  division  based  on 
(ASCS)  Farm  Serial  Number. 

Subsection  l.c.(2)  contains  language  to 
clarify  that  FCIC  will  only  insure  that 
acreage  of  cotton  allowed  by  mandatory 
limitations  imposed  by  any  program 
administered  by  the  U.S.  Department  of 
Agriculture. 

Minor  editcmal  changes  have  been 
made  to  improve  compatibility  with  the 
General  Crop  Insurance  Policy.  "Hiese 
changes  do  not  affect  meaning  or  intent 
of  the  provisions.  In  revising  and 
reissuing  the  ELS  Cotton  Endorsement, 
FCIC  makes  other  changes  in  the 


provisions  for  insuring  ELS  cotton  as 
follows: 

1.  Section  1 — Remove  the  refiereDce  to 
Late  Planting  Agreement  Option.  Iliis 
reference  was  included  in  error  in  tlw 
current  regulations.  A  Late  Planting 
Agreement  Option  will  not  be  offered  on 
this  crop. 

2.  Section  5 — Change  unit  division 
language  to  allow  division  by  share, 
section,  and  practice  (irrigated- 
nonirrigated).  ELS  Cotton  insureds  were 
previously  allovred  onit  dtvision  only  by 
ASCS  Farm  Serial  Number.  The  new 
unit  division  language  for  cotton  will 
now  be  identical  to  the  methods  used  for 
wheat  com,  etc 

On  Tuesday,  August  15, 1989,  PCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Rej^ster  at  54 
FR  33562  to:  (1)  Provide  cotton  insureds 
a  unit  division  by  share,  section,  and 
practice  (irrigated  and  non-irrigated) 
instead  of  the  previous  unit  division 
base  on  Agricultural  Stabilization  and 
Conservation  (ASCS)  Farm  Serial 
Number  and,  (2)  remove  a  reference  to 
Late  Planting  Agreement  Option  being 
available. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  proposed  rule,  but  none 
were  received.  Therefore,  the  rule 
published  at  54  FR  33562  is  hereby 
adopted  as  a  final  rule. 

AJFter  publication  of  ^  proposed  mie 
FCIC's  Board  of  Directors  adopted  a 
change  which  allows  a  discount  against 
the  premium  for  insureds  who  choose 
not  to  divide  their  acreage  into  optional 
units.  Since  this  discount  is  available  for 
cotton,  appropriate  explanatory 
language  has  been  added  to  the  annual 
premium  and  unit  division  sections  of 
this  endorsement. 

Since  the  date  for  filing  policy 
changes  is  November  30, 1989,  good 
cause  is  shown  for  making  this  rule 
effective  in  less  than  30  days. 

List  of  Subjects  in  7  CFR  Fait  401 

Crop  insurance,  ELS  cotton. 

Final  Rule 

Accordingly,  pursuant  to  Ae  authority 
contained  in  tfie  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Instirance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  part  401]  by  revising 
and  reissuing  the  ELS  Cotton 
Endorsement  (7  CFR  401.121).  to  be 
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effective  for  the  1990  and  succeeding 
crop  years,  as  follows: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  401.121.  the  ELS  Cotton 
Endorsement,  is  revised  and  reissued, 
effective  for  the  1990  and  Succeeding 
Crop  Years,  to  read  as  follows: 

§401.121    ELS  Cotton  EndorMmmt 

The  provisions  of  the  ELS  Cotton  Crop 
Insurance  Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 
Extra  Long  Staple  Cotton  Endorsement 
1.  Insured  Crop  and  Acreage 

a.  The  crop  insured  *vill  be  Extra  Long 
Staple  cotton  ("ELS")  and  American  Upland 
lint  cotton  ("AUF")  if  the  acreage  was  first 
planted  in  the  crop  year  to  ELS  cotton. 

b.  The  acreage  of  skip-row  cotton  insured 
will  be  the  acreage  occupied  by  the  rows  of 
cotton  after  eliminating  the  skipped-row 
portions. 

c.  In  addition  to  the  cotton  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  cotton: 

(1)  Which  is  not  irrigated  if  It  is  grown: 

(a)  Where  a  hay  crop  was  harvested  in  the 
same  calendar  year  or 

(b)  Where  a  small  grain  crop  reached  the 
heading  stage  in  the  same  calendar  year 

(2)  Planted  in  excess  of  any  mandatory 
acreage  limitations  applicable  to  the  farm  by 
any  program  administered  by  the  United 
States  Department  of  Agriculture;  or 

(3)  Destroyed,  or  put  to  another  use  in 
order  to  comply  with  other  United  States 
Department  of  Agriculture  programs. 

d.  In  lieu  of  subsection  2.e.(7)  of  the  general 
crop  insurance  policy,  we  do  not  insure  any 
cotton  planted  with  another  spring  planted 
crop. 

Z  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fire: 

c.  Insects: 

d.  Plant  disease: 

e.  Wildlife: 

f  Earthquake: 

g.  Volcanic  eruption:  or 

h.  Failure  of  the  irrigation  water  supply  due 
to  an  unavoidable  cause  occurring  after  the 
beginning  of  planting: 

unless  those  causes  are  expected,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  Premium 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 


times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  at  the  time  of  planting,  times  any 
applicable  premium  adjustment  percentage 
for  which  you  may  qualify  as  shown  in  the 
actuarial  table,  because  you  have  not 
selected  optional  units  as  provided  by  the 
actuarial  table. 

*  Insurance  Period 

a.  In  lieu  of  subsection  7.(b]  of  the  general 
crop  insurance  policy,  (harvest  of  the  unit) 
insurance  will  end  upon  removal  of  the 
cotton  from  the  field. 

b.  The  calendar  date  for  the  end  of  the 
insurance  period  is  January  31. 

5.  Unit  Division 

Cotton  acreage  that  would  otherwise  be 
one  unit,  as  defmed  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  optional  unit,  if 
for  each  proposed  unit: 

a.  You  maintain  written,  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
records  are  flled  to  obtain  an  insurance 
guarantee:  and 

b.  Acreage  planted  to  insured  cotton  is 
located  in  separate,  legally  identiflable 
sections  (except  in  Florida)  or,  in  the  absence 
of  section  descriptions  (and  in  all  of  Florida), 
the  land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  Numbers  are  clearly  identified 
and  the  insured  acreage  is  easily  determined; 
and 

(2)  The  cotton  is  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  the  adjacent  section  or  ASCS  Farm 
Serial  Number  or 

c.  The  acreage  planted  to  the  insured 
cotton  is  located  in  a  single  section  or  ASCS 
Farm  Serial  Number  and  consists  of  acreage 
on  which  both  an  irrigated  and  nonirrigated 
practice  are  carried  out,  provided: 

(1)  Cotton  planted  on  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  or  planting  pattern;  and 

(2)  Planting,  fertilizing,  and  harvesting  are 
carried  out  in  acoordance  with  recognized 
good  dryland  and  irrigated  farming  practices 
for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided  to  us.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined.  If  your  cotton  acreage  is  not 
divided  into  optional  units  as  provided  in  this 
section,  your  premium  amount  will  be 
reduced  as  provided  on  the  actuarial  table. 

ft  Notice  of  Damage  or  Loss 

In  addition  to  the  provisions  in  section  8  of 
the  general  crop  insurance  policy: 

a.  You  may  not  destroy  any  cotton  on 
which  an  indemnity  will  be  claimed  until  we 
give  consent 

b.  You  must  give  us  notice  if  you  are  going 
to  replant  any  acreage  originally  planted  to 
ELS  cotton  to  AUP  cotton. 

c.  For  purposes  of  section  6  of  the  general 
crop  insurance  policy  the  representative 


sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  thp 
field. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  cotton  to  be  counted  (see 
subsection  7.b.): 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  product  by  your  share. 

b.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  Any  mature  ELS  cotton  production  will 
be  reduced  when,  due  solely  to  insured 
causes,  the  quality  of  the  eLS  cotton 
produced  is  such  that  the  price  quotation  for 
ELS  cotton  of  like  grade,  staple  length,  and 
micronaire  reading  (price  A)  is  less  than  75 
percent  of  price  B.  Price  B  is  defined  as  the 
market  price  quotation  for  ELS  cotton  of  the 
grade,  staple  length,  and  micronaire  reading 
designated  in  the  actuarial  table  for  this 
purpose.  The  price  quotations  for  prices  A 
and  B  will  be  the  market  price  quotations  at 
the  recognized  market  closest  to  the  unit  on 
the  earlier  of  the  day  the  loss  is  adjusted  or 
the  day  the  damaged  ELS  cotton  is  sold.  In 
the  absence  of  a  price  quotation  on  such  date, 
the  price  quotations  for  the  nearest  prior  date 
for  which  an  ELS  cotton  price  quotation  was 
listed  for  both  prices  A  and  B  will  be  used. 
The  pounds  of  production  to  be  counted  will 
be  determined  by  multiplying  the  number  of 
pounds  of  mature  production  by  price  A  and 
dividing  the  result  by  75  percent  of  price  B. 

(2)  Any  AUP  cotton  harvested  from  acreage 
originally  planted  to  ELS  cotton  in  the  same 
growing  season  will  be  reduced  by  the  factor 
obtained  by  dividing  the  price  of  the  AUP 
cotton  by  the  price  of  ELS  cotton  of  the  grade, 
staple  length,  and  micronaire  reading  shown 
in  our  actuarial  table.  The  prices  will  be 
determined  at  the  closest  recognized  market 
to  the  insured  unit  of  the  earlier  of  the  date 
the  loss  is  adjusted  or  the  date  the  AUP 
cotton  was  sold. 

(3)  Appraised  production  to  be  counted  will 
include: 

(a)  Mature  and  potential  production  on 
unharvested  acreage; 

(b)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  cotton  farming  practices: 

(c)  Not  less  than  the  applicable  guarantee 
for  any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  prior  written  consent 
or  damaged  solely  by  an  uninsured  cause; 
and 

(d)  Not  less  than  25  percent  of  the 
production  guarantee  per  acre  for  any 
acreage  of  cotton  that  is  immature  when  we 
determine  that  harvest  of  cotton  becomes 
general  in  the  county. 

(4)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  wiitten 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 
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(a)  Not  put  to  another  use  before  harvest  of 
cotton  becomes  general  in  the  county  and  is 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us;  or 

(c)  Harvested. 

(5)  Any  appraisal  of  the  AUP  cotton  on 
acreage  originally  planter  to  ELS  cotton  will 
be  reduced  by  the  factor  determined  in 
section  7.b.(2)  above.  If  prices  are  not  yet 
available,  the  previous  year's  season  average 
price  will  be  used. 

(6)  The  cotton  stalks  must  not  be  destroyed 
on  any  acreage  for  which  an  indemnity  is 
claimed,  until  we  give  consent.  An  appraisal 
of  not  less  than  the  guarantee  may  be  made 
on  acreage  where  the  stalks  have  been 
destroyed  without  our  consent. 

ft  Cancellation  and  Termination  Dates 
The  cancellation  and  termination  dates  are: 


Stales 

Cancellatiofl  and 
termmatioo  dates 

April  15 
March  31 

All  ott>ef  states ...          

9.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  November 
30  preceding  the  cancellation  date. 

K.  Meaning  of  Terms 

a.  Cotton  means  Extra  Long  Staple  cotton 
and  acreage  replanted  to  A.iierican  Upland 
Cotton  after  ELS  was  destroyed  by  an 
insured  cause. 

b.  ELS  Cotton  means  Extra  Long  Staple 
cotton  (also  called  Pima  Cotton  "."d 
American-Egyptian  Cotton). 

c.  Harvest  means  the  removal  of  the  seed 
cotton  on  each  acre  from  the  open  cotton  boll 
or  the  severance  of  the  open  cotton  boll  from 
the  stalk  by  either  manual  or  mechanical 
means. 

d.  Mature  cotton  means  ELS  cotton  which 
can  be  harvested  either  manually  or 
mechanically  and  will  include  both 
unharvested  and  harvested  cotton. 

e.  Replanted  means  performing  the  cultural 
practices  necessary  to  replant  acreage  to 
AUP  cotton  after  ELS  cotton  was  destroyed 
by  an  insured  cause  in  the  same  growing 
season. 

f.  Sup-row  means  planting  patterns 
consisting  of  alternating  rows  of  cotton  and 
fallow  rows  as  defined  by  ASCS  (if  non- 
cotton  rows  are  occupied  by  another  crop 
any  yield  factor  normally  applied  for  skip- 
row  cotton  will  not  be  applicable). 

Done  in  Washington,  DC  on  November  1. 
1989. 

John  Marshall. 

Manager.  Federal  Crop  Insurance 

Corporation. 

|FR  Doc  89-27259  Filed  11-2&-89;  8:45  am] 
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7  CFR  Part  401 

[Amdt  20;  Docket  No.  7452S] 

General  Crop  Insurance  Regulations; 
Tobacco  (Guaranteed  Plan) 
Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401).  effective  for  the  1990  and 
succeeding  crop  years,  to  add  a  new 
§  401.129,  Tobacco  (Guaranteed  Plan) 
Endorsement.  The  intended  effect  of  this 
rule  is  to  provide  the  regulations  for 
insuring  tobacco  in  an  endorsement  to 
the  general  crop  insurance  policy. 
EFFECTIVE  DATE:  December  31, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agricultiu%.  Washington.  DC  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
1. 1994. 

John  Marshall.  Manager,  FCIC.  (1)  Has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  nut 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 


consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday.  May  11. 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  20392,  amending  7  CFR  401  General 
Crop  Insurance  Regulations  to  add  a 
new  S  401.129.  Tobacco  (Guaranteed 
Plan)  Endorsement  to  provide  the 
provisions  of  crop  insurance  protection 
on  tobacco  in  an  endorsement  to  the 
general  crop  insurance  policy. 

On  Monday.  August  21, 1989,  FCIC 
published  a  notice  of  additional 
proposed  rulemaking  in  the  Federal 
Register  at  54  FR  35419,  to  further  amend 
the  Tobacco  (Guaranteed  Plan) 
Endorsement  (7  CFR  S  401.129)  to 
remove  restrictions  in  existing  unit 
division  language  to  standardize  the  unit 
structure  to  allow  standard  pohcy  units 
currently  in  existence  for  all  tobacco 
(guaranteed  plan)  program  counties. 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  additional  notice  of 
proposed  rulemaking.  One  comment  was 
received  from  the  National  Association 
of  Crop  Insurance  Agents  (NACIA)  on 
the  method  of  determining  units  on  the 
basis  of  separate  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  Farm  Serial  Numbers  (FSN's). 
and  on  commingling  of  production 
between  optional  units. 

FCIC  responds  by  stating  the  unit 
definition  is  now  identical  to  most  other 
row  crops  in  the  area  where  guaranteed 
types  of  tobacco  are  insured  and 
provides  a  flexible  approach  for 
administering  unit  determination  for 
guaranteed  tobacco  types.  The  unit 
definition  will  correspond  to  the  ASCS 
FSN  whether~as  a  basic  unit  or  an 
optional  unit. 

Under  the  insurance  contract  and  for 
insurance  purposes  only  the  insured 
may  elect  to  combine  all  FSNs  into  one 
basic  unit.  Coverage  applicable  to  the 
single  unit  (or  optional  units)  will  be 
based  on  the  insured's  producer 
classification  (representing  the 
combined  average  production  for  all 
FSNs  managed  by  the  insured)  or  in  a 
small  number  of  cases,  individually 
classified  FSNs.  For  loss  purposes, 
individual  FSN  production  reported  to 
and  maintained  by  ASCS  will  be 
combined  on  the  claim  form  for  basic 
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units.  For  optional  units  by  FSN,  the 
individual  ASCS  information  would  be 
recorded  on  separate  claim  forms. 

FCIC  requires  that  production  which 
is  commingled  between  optional  units 
win  cause  those  units  to  be  combined. 
This  is  consistent  with  FCICs  General 
Policy  which  provides  consequences 
when  separate  unit  production  records 
are  not  maintained  (indicating  possible 
combination). 

Further,  for  those  types  of  tobacco 
where  production  is  not  controlled  by 
ASCS,  a  very  real  possibility  of 
combined  production  exists  between 
FSN's.  The  provision  contained  in  the 
rule  is  essential  in  order  to  deal  with 
such  instances  allowing  the  combination 
of  optional  units.  For  those  types  which 
are  tightly  controlled  by  ASCS,  the 
insured  will  continue  to  report  acreage 
and  prodaction  to  ASCS  on  that  basis. 

fai  order  to  assure  that  insurance 
principles  are  maintained  when 
production  is  commingled,  FCIC  hw 
added  the  words  "for  insurance 
purposes  only"  to  this  provision  to 
clarify  that  this  restriction  against 
commingling  has  no  effect  on  ASCS 
requirements  and  is  used  for  insurance 
purposes  only.  For  the  reasons  stated 
above,  the  unit  definition  will  remain 
unchanged. 

Another  comment  from  the  National 
Crop  Insurance  Service  (NCIS) 
questioned  the  requirement  of  record 
reporting  to  FCIC  since  the  insured 
prodooer  reports  production  records  to 
ASCS. 

FCICs  response  is  that  the  production 
reporting  requirements  of  the  rule  will 
be  considered  met  when  the  iiMorad 
reports  his  production  to  the  ASCS 
office.  No  additiosal  reporting 
requirements  will  be  required.  In 
addition,  the  same  cocamenlar 
questioned  the  words  "with  the  intent  of 
marketing"  in  the  definitioa  of 
"Harvest,"  as  creating  an  additional 
determination  to  be  made  at  loss 
adjustment  time  since,  d  detennining 
"intent"  is  not  administratively  possible, 
the  statement  should  be  remov^  from 
the  rule. 

FCICs  response  is  that  establishing 
intent  can  be  determined.  If  the 
harvested  tobacco  will  be  prepared  to 
be.  and  is,  cured,  then  intent  to  mariiet 
would  be  established.  FCIC  has 
determined  that  this  section  will  remain 
as  published. 

Accordingly,  with  the  changes 
outlined  above,  the  rule  published  at  54 
FR  20392.  as  amended  by  the  additional 
notice  of  proposed  rulemaking  puUished 
at  54  FR  35419,  is  hereby  adopted  as  a 
final  rule. 

After  publication  of  the  proposed  rule 
FCICs  Board  of  Directors  adopted  a 


change  which  allows  a  discount  against 
the  premium  for  insureds  who  choose 
not  to  divide  their  acreage  into  optional 
units.  Since  this  discount  is  available  for 
tobacco,  appropriate  explanatory 
language  has  been  added  to  the  annual 
premium  and  unit  division  sections  of 
this  endorsement 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance.  Tobacco  (Guaranteed 
Plan). 

HnalRole 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  etseq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401), 
to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  VJS.C  150B,  151«. 

2. 7  CFR  part  401  is  amended  to  add  a 
new  S  401.129,  Tobacco  (Guaranteed 
Plan)  Endorsena^it  effective  for  the  1990 
and  Succeeding  Crop  Years,  to  read  a» 

follows: 

S  401.129    TolMCCo  (QuarantMd  Plan) 

CfiOOTwVffWfn* 

The  provisions  of  the  Tobacco 
(Guaranteed  Plan)  Crop  Insurance 
Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 


FadaralGrop 


Ctpatariaa 


Tobacco  (Gwiranteed  Phn)  Endorsement 
1.  Insured  Crop  and  Acreage. 

a.  The  crop  insured  wiH  be  any  of  the 
following  tobacco  types  you  elect  which  are 
grown  on  insured  acreage  and  for  which  a 
guarantee  and  premium  rate  are  provided  by 
the  actuarial  table: 
Flue  Cured 

TypellA 

Type llB 

Type  12 

Typeia 

Type  14 
Maryland 

Type  32 
Cigar  Filler 

Type  41 

Type  42 

Type  44 
Cigar  Wrapper 

Type  61 

Type  55 
Fire  Cured 

Type  21 

Type  22 

Type  23 
Barley 

Type  31 
Dark  Air 

Type  38 

Type  96 

Type  37 


Cigai  Binder 

Type  51 

Type  52 

Type  54 

b.  In  addition  to  the  acreage  not  iiwurable 
under  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  acreage: 

(1)  On  which  the  tobacco  was  destroyed  or 
put  to  another  use  for  tiie  purpose  of 
conforming  Tvith  any  other  program 
administered  by  the  United  States 
Department  of  Agriculture:  or 

(2)  Planted  to  tobacco  of  a  discount  variety 
mider  provisions  of  the  tobacco  price  support 
program. 

2.  Causes  of  Loss. 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fire; 

c.  Insects; 

d.  Plant  disease; 

e.  Wildlife: 

f.  Earthquake; 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the  irrigatioo 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  Premium. 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  for  the  unit  times  the  applicable 
price  election,  times  the  premium  rate,  times 
the  insured  acreage,  times  your  share  at  the 
time  of  planting,  applying  any  applicable 
premium  adjustment  percentage  for  Mdiich 
yon  may  qualify  as  shown  on  the  actuarial 
table. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  S  percent  based  on 
your  insuraaoe  experience  through  (he  198S 
crop  year  under  ihe  terms  of  the  experience 
table  contained  m  tiie  guaranteed  tobacco 
policy  in  effect  for  the  1988  crop  year,  you 
tvill  continue  to  receive  the  beoefii  of  the 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  wiD  be  retained 
after  the  1991  crop  yean 

(2]  The  premium  reduction  amount  will  not 
increase  because  of  favorable  experience: 

(3)  The  premium  reduction  amoimt  will 
decrea,>«  liecause  of  unfavorable  experience 
in  accordance  with  the  tei-ms  of  the  policy  in 
effect  for  the  1988  crop  year 

(4)  Ooce  the  loss  ratio  exceeds  .60.  no 
further  premium  reduction  will  apply:  and 

(5)  PartidpatioB  must  be  continuous. 

4.  Insurance  Period. 

In  Ueu  of  tlte  provisions  of  section  7  of  ttte 
general  crop  instwanoe  policy  (he  following 
will  apply: 

Insurance  attaches  on  each  unit  or  part  of  a 
unit  when  the  tobacco  is  planted  (see 
subsection  10(e))  and  enos  at  the  earliest  of: 

a  Total  deatractioa  of  tbe ) 

b.  Weighing-in  at  the  tobacco  \ 

c  Bemovai  of  the  tobacco  horn  Ike  uoM 
(except  for  curing,  grading,  packing,  or 
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immediate  delivery  to  the  tobacco 
warehouse); 

d.  Final  adjustment  of  a  loss;  or 

e.  On  the  following  dates  of  the  crop  year: 

(1)  Types  11  and  12 — November  30; 

(2)  Type  13— October  31; 

(3)  Type  14— October  15; 

(4)  Types  31  4  36— February  28; 

(5)  Types  21,  35  and  37— March  15; 

(6)  Types  22  and  23— April  15; 

(7)  Type  32— May  15; 

(8)  All  other  types— April  30. 

5.  Unit  Division. 

1.  Tobacco  acreage  of  an  insurable  type 
that  would  otherwise  be  one  unit  as  dehned 
in  section  17  of  the  general  crop  insurance 
policy,  may  be  divided  into  more  than  one 
unit  if  for  each  proposed  imit: 

a.  You  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee; 
and 

b.  Acreage  planted  to  insured  tobacco  is 
located  on  land  identified  by  separate  ASCS 
Farm  Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  ASCS  Farm 
Serial  Numbers  are  clearly  identified  and  the 
insured  acreage  is  easily  determined;  and 

(2)  The  tobacco  is  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  an  adjacent  ASCS  Farm  Serial  Number. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  If  your  tobacco  acreage  is  not  in  a 
divided  unit  as  provided  above,  your 
premium  will  be  reduced  as  provided  by  the 
actuarial  table.  Production  that  is 
commingled  between  optional  units  will 
cause  those  units  to  be  combined  for 
insurance  purposes  only. 

6.  Notice  of  Damage  or  Loss. 

For  purposes  of  section  8  of  the  general 
crop  insurance  policy;  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of 
each  field, 

7.  Claim  for  Indemnity. 

a.  An  indemnity  will  be  determined  for 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  tobacco  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the 
applicable  price  election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (in  pounds)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Harvested  tobacco  production  which, 
due  to  insurable  causes,  has  a  value  less  than 
the  market  price  for  tobacco  of  the  same  type, 
will  be  adjusted  by: 

(a)  Dividing  the  average  value  per  pound  of 
the  harvested  production  by  the  market  price 
per  pound;  and 

(b)  Multiplying  that  result  by  the  number  of 
pounds  of  such  damaged  harvested  tobacco. 

(c)  If  due  to  insurable  causes  there  is  no 
market  price  available  for  the  grade  being 
adjusted,  the  production  to  count  will  be 


reduced  20%  for  each  grade  that  the 
production  falls  below  the  lowest  grade  %vith 
a  market  price  (see  subsection  10.d.(2)). 

(2)  All  harvested  tobacco  production  which 
is  not  damaged  by  insurable  causes  and 
cannot  be  sold  in  the  current  market  year  will 
be  considered  production  to  count. 

(3)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  t>e  allowed: 

(a)  To  inspect  such  tobacco  before  it  is 
sold,  contracted  to  be  sold,  or  otherwise 
disposed  of;  and 

(b)  At  our  option  to  obtain  additional  offers 
on  your  behalf. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause; 

(b)  Not  less  than  35  percent  of  the 
guarantee  for  all  unharvested  acreage; 

(c)  Unharvested  production  on  harvested 
acreage;  and 

(d)  Potential  production  lost  due  to 
uninsured  cause  and  to  failure  to  follow 
recognized  good  tobacco  farming  practices. 

(5)  We  may  appraise  any  acreage  of 
tobacco  types  11, 12, 13,  or  14  on  which  the 
stalks  have  been  destroyed  without  our 
consent  It  not  less  than  the  guarantee. 

(6)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county  and 
reappraised  by  us:  or 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(7)  The  commingled  production  of  units  will 
be  prorated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

(8)  No  replanting  payment  will  be  made 
under  this  endorsement. 

8.  Cancellation  and  Termination  Dates. 


Cancellation 

State  and  county 

and 
terminatkxi 

dates 

Alat>ama;   Rorida:   Georgia:   South 

March  31 

Cwdina:  and  Surry.  Wilkes,  Cald- 

•wtl,  Burke.  a(yj  Cleveland  Coon- 

ties.  Nortti  Carolina,  and  all  North 

Carolina  counties  east  tt>ereof. 

AN  ottier  North  Carolina  Counties 

April  15 

and  all  ottier  states. 

9.  Contract  Changes. 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  prior  to  the 
cancellation  date. 

10.  Meaning  of  Terms. 

a.  "Average  value  per  pound"  means  the 
total  value  of  all  harvested  production  from 
the  unit  divided  by  the  harvested  pounds  and 
may  include  the  value  of  any  harvested 
production  which  is  not  sold. 

b.  "Coi//?/y"  means  the  land  defined  in  the 
general  crop  insurance  policy  and  any  land 


identified  by  an  ASCS  Farm  Serial  Number 
for  the  county  but  physically  located  in 
another  county. 

c.  "Harvest"  meant  the  completion  of 
cutting  or  priming  of  tobacco  on  any  acreage 
from  which  at  least  20  percent  of  the 
production  guarantee  per  acre  shown  by  the 
actuarial  table  is  cut  or  primed  with  tne 
intent  of  marketing. 

d.  "Market price": 

(1)  For  types,  11, 12, 13, 14,  21,  22,  23.  31,  35, 
36, 37, 42, 44,  54,  and  55,  means  the  average 
price  support  level  per  pound  for  the  insured 
type  of  tobacco  as  announced  by  the  United 
States  Department  of  Agriculture  under  the 
tobacco  price  support  program  (if  for  any 
crop  year  price  support  for  the  insured  type  is 
not  in  effect  we  will  use  the  season  average 
price  in  the  belt  or  area  through  the  day 
tobacco  sales  are  completed  on  any  unit  or 
part  thereof  which  is  harvested):  and 

(2)  For  types  32, 41,  51, 52,  and  61  means 
the  season  average  price  for  the  applicable 
type  of  tobacco,  (such  price  will  be  the 
season  average  price  for  the  current  crop 
year  for  any  unit  or  part  thereof  which  is 
harvested)  and  may  be  established  by 
including  the  value  of  sold  and  unsold 
production. 

e.  "Planting" meana  transplanting  the 
tobacco  plant  from  the  bed  into  the  field. 

Done  in  Washington,  DC  on  October  30. 
1989. 

)ohn  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  89-27261  Filed  11-20-89;  8:45  amj 
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7  CFR  Part  401 

[AmdL  31;  Docket  Na  7445S 

General  Crop  Insurance  Regulations; 
Soybean  Endorsement 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

action:  Final  Rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401).  effective  for  the  1990  and 
succeeding  crop  years,  by  amending  the 
Soybean  Endorsement  (7  CFR  401.117) 
with  respect  to  removing  restrictions  in 
existing  unit  division  language  to 
standardize  the  unit  structure  across 
commodity  program  corps. 

EFFECTIVE  DATE:  November  21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250,    . 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  tmder  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
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constitute  a  review  as  to  the  need 
currency,  clarity,  and  effectiveness  of 

these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  1, 1992. 

John  Marshall  Manager,  FCIC.  (1)  Has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12261  because  it  will  not  restilt  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  inL'ovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  oot 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  FlexiWHty 
Act  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Caialog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  tha 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1963. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  amends  the  Soybean 
Endorsement  (7  CFR  401.117)  to  remove 
restrictions  in  existing  unit  division 
language  to  standardize  the  unit 
structure  for  soybeans,  and  to  remove 
the  reference  to  additional  premium  for 
optional  units. 

On  Tuesday,  August  15, 1989.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  RegMar  at  FR 
33566,  to  remove  restrictions  in  existing 
unit  division  language.  The  public  was 
given  30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  the  rule  published  at  54  FR 
33566  is  hereby  adopted  as  a  final  rule. 
with  changes  as  outlined  below. 

After  publication  of  the  proposed  rule 
FQC's  Board  of  Directors  adopted  a 
change  which  allows  a  discount  against 
the  premium  for  insureds  who  choose 


not  to  divide  their  acreage  into  optional 
units.  Since  this  discount  is  available  for 
soybeans,  appropriate  explanatory 
language  has  been  added  to  the  annual 
premium  and  unit  division  sections  of 
this  endorsement 

Since  the  date  by  which  policy 
changes  must  be  on  file  by  November 
30, 1969,  good  cause  is  shown  for  making 
this  rule  effective  in  less  than  30  days. 

List  of  Subjects  hi  7  CFR  Part  401 

Crop  insurance.  Soybeans. 

Final  Rub 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U^.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  part  401),  to  be 
effective  for  the  1990  and  succeeding 
crop  years,  as  follows: 

PART  401— [AMENOEO] 

1.  The  aiiAority  citation  for  7  CPU 
part  401  continues  to  read  as  follows: 

Authwity:  7  U^XI  ISOft,  151& 

2.  The  Soybean  Endorsement  (7  CFR 
401.117]  is  amended  by  revising 
subsections  3.  and  5.  to  read  as  follows: 

54«1.117 

•         *         *         *         * 

3.  Annual  premium. 

The  aniwal  prooiiim  MMMtat  i«  ooafiuled 
by  multiplying  the  production  guanatae 
times  the  price  election,  times  tiie  preaiium 
rate,  tiioes  the  maand  acreage,  tines  your 
sliare  at  die  time  of  pUating,  times  any 
applicable  pfemiuin  adiustment  perceatage 
for  which  you  may  qualify  as  shown  in  the 
actuarial  tatile.  ttecauae: 

(a)  You  have  not  seiecled  optionai  ontta:  or 

(b)  You  are  eligible  for  a  good  iosurir^g 
experience  discount. 

5.  Unit  Division. 

Soybean  acreage  that  would  otherwise  be 
one  unit,  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  for  each 
proposed  Vmit: 

a.  You  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  tlie  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee: 
and 

b.  Acreage  planted  to  the  insured  soybeans 
is  located  in  separate,  legally  identifiable 
sactiona  (except  in  Florida)  or,  in  the  absence 
of  section  descriptions  (and  in  Florida)  the 
land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  clearly  identified 
and  the  insured  acreage  is  easily  determined; 
and 

(2)  The  soybeans  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  an  adiacent  section  or  ASCS 
Farm  Serial  Number  or 


c.  The  acreage  planted  to  the  insured 

soybeans  is  located  in  a  single  section  or 
ASCS  Farm  Serial  Number  and  consists  (rf 
acreage  on  which  twth  an  irrigated  and  non- 
irrigated  practices  are  carried  out,  provided: 

(1)  Soybeans  planted  on  the  irrigated 
acreage  do  not  continue  into  non-inigated 
acreage  in  the  same  rows  or  planting  pattern; 
and 

(2)  Planting,  fertilizing  aiul  harvesting  are 
carried  out  in  accordance  with  recognized 
good  irrigated  and  non-irrigated  {aiming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  foe 
provided  to  us.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  \x  combined.  If  your  soybean  acreage  is 
not  divided  into  optional  units  as  provided  in 
this  section,  your  premium  amount  will  be 
reduced  by  the  factor  contained  in  fte 
actuarial  table. 
•         •         •         •         • 

Done  in  Washington.  DC  on  October  24. 
1988. 
lefasMarahall. 

Manager  Federal  Crop  Imarcmce 

Corporation. 

TFR  Doc.  8d-27260  Filed  11-20-88: 8:45  am] 
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7CFR  Part  401 

[Aawtt.  2«:  Deckat  No.  74a4S| 

General  Crop  Insurance  Regulations; 
Fresh  Marlcet  Tomato  Minirauni  Value 
Option 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 

Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1991  and 
succeeding  crop  years,  by  adding  a  new 
section,  7  CFR  i  401.137.  the  Fresh 
Market  Tomato  Minimum  Value  Option. 
The  intended  effect  of  this  rule  is  to 
provide  the  provisions  of  crop  insurance 
protection  on  minimum  value  tomatoes 
as  an  option  to  the  Fresh  Maricet 
Tomato  Endorsement  to  the  general  crop 
insiu-ance  policy. 

EFFECTIVE  DATE:  December  21, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  202S0, 
telephone  (202)  447-^3325. 

supm.BM9rrARY  mfonmation:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
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procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  May  1, 1994. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  adds  to  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401), 
a  new  section  to  be  known  as  7  CFR 
401.137,  the  Fresh  Market  Tomato 
Minimum  Value  Option,  effective  for  the 
1991  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuhag 
minimum  value  tomatoes. 

On  Tuesday,  August  15, 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  33565,  to  provide  the  provisions  of 
crop  insurance  protection  on  minimum 
value  tomatoes  as  an  option  to  the  Fresh 
Market  Tomato  Endorsement  to  the 
general  crop  insurance  policy.  The 
public  was  given  30  days  in  w^ich  to 
submit  written  comments,  data,  and 
opinions  on  the  rule,  but  none  were 
received.  Therefore,  FCIC  herewith 
adopts  the  rule  published  at  54  FR  33565 
as  a  final  rule. 


List  of  Subjects  in  7  CFR  Part  481 

Crop  insurance.  Fresh  market  tomato 
minimum  value  option. 

Hnal  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
herewith  amends  the  General  Qrop 
Insurance  Regulations  (7  CFR  part  401), 
to  be  effective  for  the  1991  and 
succeeding  crop  years,  as  follows: 

PART  401-4AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows 

Authority:  7  U.S.C.  1506, 1&1& 

2. 7  CFR  part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.137,  Fresh  Market  Tomato  Minimum 
Value  Option,  effective  for  the  1991  and 
Succeeding  Crop  Years,  to  read  as 
follows: 

§401.137    Frtsk  Market  Tomato  MMrmmb 
Valua  Option. 

The  provisions  of  the  Fresh  Market 
Tomato  Minimum  Value  Option  for  die 
1991  and  subsequent  crop  years  are  as 
follows: 

Federal  Crap  bsurance  Corporation 

Fresh  Market  Tomato  Minimum  Value 
OpUofi 

(This  is  a  continuoot  option.  Refer  to  sectioa 
IS  of  the  General  Crop  lasuraoce  Policy) 

Insured's  Name 

Contract  No 

Address 


Crop  Year 

Identification  Nc 
SSN Tax- 


It  is  hereby  agreed  to  amend  the  Dollar 
Plan  of  Fresh  Market  Tomato  Endorsement  in 
accordance  with  the  following  terms  and 
conditions. 

1.  This  option  must  l>e  submitted  to  us  on 
or  before  the  final  date  for  accepting 
apphcations  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  tomatoes  under  tliis 
Option. 

2.  You  must  have  a  Federal  Crop  Insurance 
General  Policy  and  Dollar  Plan  Fresh  Market 
Tomato  Endorsement  ("basic  policy")  in 
force. 

3.  Yon  must  select  either  Option  I  or  n 
below  t>y  marking  the  appropriate  space 
below.  All  insurable  acreage  in  which  you 
have  a  share  in  the  county  will  be  covered 
under  the  option  you  select 

[    )  OpUon  L 

(a)  Upon  purchase  of  this  option, 
subsection  g.b.(l)(a]  of  the  Dollar  Plan  of 
Fresh  Market  Tomato  Endorsement  will  be 
amended  to  change  the  reference  from  $3.00 
to  S2.00  in  determining  the  total  value  of 
harvested  production  to  count. 

(b)  The  premium  rate  for  this  option  will  be 
an  additional  30  pen:ent  of  your  premium  for 
basic  coverage. 


[    ]  Option  II: 

(a)  Upon  purchase  of  tliis  option, 
subsection  9.b.(11(a]  of  the  Dollar  Plan  Fresh 
Market  Tomato  Endorsement  will  not  apply 
to  your  tomato  acreage.  The  total  value  of 
harvested  production  will  be  the  dollar 
amount  obtained  by  multiplying  the  number 
of  25-pound  cartons  of  tomatoes  sold  by  tiie 
price  received  minus  allowable  oosts  as 
contained  in  the  actuarial  table;  however, 
such  price  must  not  t>e  less  than  zero  for  any 
carton. 

(b)  The  premium  rate  for  this  option  will  be 
an  additional  50  percent  of  your  premium  for 
basic  coverage. 

4.  All  provisions  of  the  General  Policy  and 
Dollar  Plan  of  Fresh  Market  Tomato 
Endorsement  not  in  conlbct  with  this  Option 
are  applicable. 

5.  All  determinations  under  this  Option  will 
be  made  by  us. 

6.  This  Option  may  be  cancelled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  Ijefore  the 
cancellation  date  provided  Ijy  the  "iMsic 
policy,"  preceding  such  crop  year. 
Insured's  Signature 

Date 

Corporation  Representative's 

Signature  and  Code  Number 

Date , 

Done  in  Washington.  DC  on  Octaber  38, 
1989. 

JohnKUrshaU. 

Manager,  Federal  Crop  buurance 
Corporation. 
[FR  Doc  8»-27ZM  Filed  11-20-88;  8:46  am]  • 
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7  CFR  Part  401 

[Amdt  S2;  Doekat  Na  743SS] 

General  Crop  Insurance  Regulation; 
Cotton  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Fmal  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401),  effective  for  the  1990  and 
succeeding  crop  years,  by  revising  and 
reissuing  7  CFR  401.119,  the  Cotton 
Endorsement  The  intended  effect  of  this 
rule  is  to  provide  cotton  insureds  a  unit 
division  by  share,  section,  and  practice 
(irrigated  and  non-irrigated)  instead  of 
the  prevrous  unit  division  based  on 
Agricultural  Stabilization  and 
Conservation  (ASCS)  Farm  Serial 
Number. 

effective  date:  November  21, 1989. 

FOR  FURTHBR  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  202Sa 
telephone  (202)  447-3325. 
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SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Department 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  e^ectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
1.1994. 

John  Marshall.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  amends  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401). 
by  revising  and  reissuing  7  CFR  401.119, 
the  Cotton  Endorsement,  effective  for 
the  1990  and  succeeding  crop  years,  to 
provide  cotton  insureds  a  unit  division 
by  share,  section,  and  practice  (irrigated 
and  non-irrigated]  instead  of  the 
previous  unit  division  based  on  (ASCS) 
Farm  Serial  Number. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
General  Crop  Insurance  Policy.  These 
changes  do  not  affect  meaning  or  intent 
of  the  provisions.  In  revising  and 
reissuing  the  Cotton  Endorsement,  FCIC 


makes  other  changes  in  the  provisions 
for  insuring  cotton  as  follows: 

1.  Section  1 — Contains  language  in 
subsection  l.c.(2]  intended  to  mean  that 
FCIC  will  only  insure  that  acreage  of 
cotton  allowed  by  mandatory  limitations 
imposed  on  the  insured  by  any  program 
administered  by  the  U.S.  Department  of 
Agriculture.  The  current  Cotton  Crop 
Insurance  Endorsement  contains  the 
statement  in  subsection  l.c.(3]  to  the 
effect  that  FCIC  does  not  insure  any 
cotton  *  *  *  "Destroyed,  designated  to 
be  destroyed,  or  put  to  another  use  to 
comply  with  other  United  States 
Department  of  Agriculture  programs. 
FCIC  has  removed  the  words 
"designated  to  be  destroyed"  from  this 
subsection  because  even  if  the  crop  is 
designated  to  be  destroyed,  this  does 
not  mean  that  it  will  not  be  harvested. 
FCIC  assumes  that  the  insured  intends 
to  insure  all  crops  which  will  be 
harvested  from  acreage  which  is 
otherwise  insurable. 

2.  Section  3 — Add  language  to  allow 
for  a  premium  adjustment  for  insureds 
with  good  experience. 

The  applicable  premium  adjustment 
percentage  will  be  shovtrn  on  the 
actuarial  table. 

3.  Section  5 — Change  unit  division 
language  to  allow  division  by  share, 
section,  and  practice  (irrigated- 
nonirrigated).  Cotton  insureds  were 
previously  allowed  unit  division  only  by 
ASCS  Farm  Serial  Number.  The  new 
imit  division  language  for  cotton  will 
now  be  identical  to  the  methods  used  for 
wheat,  com,  etc. 

4.  Section  7 — Change  language  to 
correspond  with  the  way  the  Agriculture 
Marketing  Service  (AMS)  identifies  and 
reports  spot  cotton  prices  as  codified  in 
the  Code  of  Federal  Regulations  (7  CFR 
part  27). 

5.  Section  10. — Add  definition  of 
"Growth  Area"  as  the  geographic  area 
designated  by  the  Secretary  of 
Agriculture  for  the  purpose  of  reporting 
cotton  prices. 

On  Tuesday,  August  15, 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  33557  to  provide  cotton  insureds  a 
unit  division  by  share,  section,  and 
practice  (irrigated  and  non-irrigated) 
instead  of  the  previous  unit  division 
based  on  Agricultural  Stabilization  and 
Conservation  (ASCS)  Farm  Serial 
Number.  The  public  was  given  30  days 
in  which  to  submit  written  conunents, 
data,  and  opinions  on  the  proposed  rule, 
but  none  were  received.  Therefore,  the 
rule  published  at  54  FR  33557  is  hereby 
adopted  as  a  final  rule. 

AJfter  publication  of  the  proposed  rule 
FCIC's  Board  of  Directors  adopted  a 
change  which  allows  a  discount  against 


the  premium  for  insureds  who  choose 
not  to  divide  their  acreage  into  optional 
imits.  Since  this  discount  is  available  for 
cotton,  appropriate  explanatory 
language  has  been  added  to  the  armual 
premium  and  unit  division  sections  of 
this  endorsement. 

Since  the  earliest  date  by  which  all 
policy  changes  must  be  placed  on  file  in 
the  service  office  is  November  30, 1989, 
good  cause  is  shown  for  making  this  rule 
effective  in  less  than  30  days. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance;  Cotton. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  part  401)  by  revising 
and  reissuing  the  Cotton  Endorsement  (7 
CFR  401.119),  to  be  effective  for  the  1990 
and  succeeding  crop  years,  as  follows: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506. 1516. 

2.  7  CFR  401.119,  the  Cotton 
Endorsement,  is  revised  and  reissued, 
effective  for  the  1990  and  Succeeding 
Crop  Years,  to  read  as  follows: 

S  401.1 19    Cotton  Endorsement 

The  provisions  of  the  Cotton  Crop 
Insurance  Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 

Cotton  Endorsement 

1.  Insured  Crop  and  Acreage 

a.  The  crop  insured  will  be  American 
Upland  lint  cotton. 

b.  The  acreage  insured  of  skip-row  cotton 
will  be  the  acreage  occupied  by  rows  of 
cotton  after  eliminating  the  skipped-row 
portions. 

c.  In  addition  to  the  cotton  not  insurable 
under  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  cotton: 

(1)  Which  is  not  irrigated  and,  in  the  same 
calendar  year,  is  grown: 

(a)  Where  a  hay  crop  was  harvested;  or 

(b)  Where  a  small  grain  crop  reached  the 
heading  stage. 

(2)  Planted  in  excess  of  any  mandatory 
acreage  Hmitations  applicable  to  the  farm  by 
any  program  administered  by  the  United 
States  Department  of  Agriculture:  or 

(3)  Destroyed,  or  put  to  another  use  in 
order  to  comply  with  other  United  States 
Department  of  Agriculture  programs. 

d.  In  lieu  of  subsection  2.e.(7)  of  the  general 
crop  insurance  policy,  we  do  not  insure  any 
cotton  planted  with  another  spring  planted 
crop. 
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e.  A  late  planting  agreement  will  be 
available  for  cotton. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions; 
b.Pire: 

c.  Insects: 

d.  Plant  disease; 

e.  Wildlife; 

f.  Earthquake; 

g.  Volcanic  eruption:  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 

unless  those  causes  are  excepted,  excluded, 
or  hmited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  Premium  ^ 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  at  the  time  of  planting,  times  any 
applicable  premium  adjustment  factor  for 
which  you  may  qualify  as  contained  in  the 
actuarial  table,  t>ecause:  (1)  You  have  not 
selected  optional  units:  or  (2)  You  are  eligible 
for  good  insuring  experience  discount 

4.  Insurance  Period 

a.  In  lieu  of  subsection  7.b  of  the  general 
crop  insurance  policy  (harvest  of  the  unit), 
insurance  will  end  upon  removal  of  the 
cotton  from  the  field. 

b.  The  calendar  dates  for  the  end  of  the 
insurance  period  are  as  follows: 

(1)  Val  Verde,  Edwards.  Kerr,    Septeml)er 
Kendall     Bexar,     Wilson,       30. 
Karnes,    Goliad,    Victoria, 

and  Jackson  counties, 
T^xas,  and  all  Texas  co«m- 
ties  lying  South  thereof. 

(2)  Arizona.  California.  New    January  31. 
Mexico,  Oklahoma,  and  all 

other  Texas  counties. 

(3)  All  other  states December  31. 

5.  Unit  Divisioo 

Cotton  acreage  that  would  otherwise  be 
one  unit  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  c^oiul  unit  if 
for  each  proposed  unit: 

a.  You  maiatain  written,  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee: 
and 

b.  Acreage  planted  to  insured  cotton  is 
located  in  separate,  legally  identifiable 
sections  (except  in  Florida]  or,  in  the  absence 
of  section  descriptions  (and  in  Florida),  the 
land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  Numbers  are  clearly  identified 
and  the  insured  acrbage  is  easily  determined: 
and 


(2)  The  cotton  is  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  the  adjacent  section  or  ASCS  Farm 
Serial  Number  or 

c.  The  acreage  planted  to  ^  insured 
cotton  is  located  in  a  single  section  or  ASCS 
Farm  Serial  Niunber  and  consists  of  acreage 
on  which  both  an  irrigated  and  nonirrigated 
practice  are  carried  out  pro\ided: 

(1)  Cotton  planted  on  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  or  planting  pattern:  and 

(2)  Planting,  fertilizing;  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  dryland  and  irrigated  fanning  practices 
for  the  area. 

If  you  have  a  loss  on  any  unit  production 
records  for  all  harvested  units  must  be 
provided  to  us.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined.  If  your  cotton  acreage  is  not 
divided  into  optional  units  as  provided  in  this 
section,  your  premium  amount  will  be 
reduced  as  provided  on  the  actuarial  table. 

6.  Notice  of  Damage  or  Loss 

For  purposes  of  section  6  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by; 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  cotton  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  product  by  your  share. 

b.  The  total  production  to  be  counted  for  a 
unit  will  include: 

(1)  All  harvested  prodocUon:  and 

(2)  All  appraised  production  which  wifl 
include: 

(a)  Matxire  and  potential  production  on 
unharvested  acreage; 

(b)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  cotton  farming  practices: 

(c)  Not  less  than  liie  applicable  guarantee 
for  any  acreage  which  is  alxindoned  or  put  to 
another  use  without  our  prior  written  conaeat 
or  damaged  solely  by  an  uninsured  cause; 
and 

(d)  Not  less  than  25  percent  of  the 
production  guarantee  per  acre  for  any 
acreage  of  cotton  that  is  immature  when  we 
determine  that  harvest  of  cotton  becomes 
general  In  the  county. 

(e)  Production  on  insured  acreage  for  which 
we  have  given  written  consent  to  l>e  put  to 
another  use.  unless  such  acreage  is: 

(i)  Not  put  to  another  use  be^re  harvest  of 
cotton  becomes  general  in  the  county  and  is 
reappraised  by  us; 

(ii)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us:  or 

(iii)  Harvested;  and 

(f)  Production  of  not  less  than  the 
harvested  guarantee  on  acreage  where  the 
stalks  have  l>een  destroyed  without  our 
written  consent. 


c  When  mature  cotton  (harvested  or 
unharvested]  has  l>een  damaged  solely  hf 
insured  causes,  the  production  to  coirat  will 
be  reduced  if,  on  the  date  the  final  notice  of 
loss  is  given  by  the  insured,  the  price 
quotation  for  cotton  of  like  quality  (price 
quotation  "A")  for  ttie  applical>le  growth  area 
is  less  than  75  percent  of  price  quotation  "B." 
Price  quotation  "B"  will  be  that  day's  growth 
area  price  quotation  for  the  same  area  for 
cotton  of  the  grade,  staple  length,  and 
micronaire  reading  shown  by  the  actuarial 
table  for  this  purpose.  The  pounds  of 
production  to  be  counted  will  be  determined 
by  multiplying  the  number  of  pounds 
(harvested  and  appraised]  of  mature  cottoo 
by  price  quotation  "A"  and  dividing  the 
result  by  75  percent  of  price  quotation  "&" 

B.  Cancellation  and  Terminations  Dotes. 

The  cancellation  and  termination  dates  are: 

State  and  County: 

Val  Verde,  Edwards.  Kerr.    February 

Kendall  Bexar.  Wilson.       U. 

Karnes,  Goliad,  Victoria. 

and    Jackson    Counties. 

Texas,    and    all    Texas 

counties      lying      sooth 

thereof. 
Alabama;  Arisona:  Arkao-    Matoh  SI. 

sas:    California:    Florida; 

Georgia;  Louisiana:  Mis- 
sissippi:   Nevada;    North 

Carolina:  South  Carolina: 

and  B  Paso.  Hudspeth, 

Culberson.  Reeves. 

Loving.    Winkler,    Ector. 

Upton,  Reagan.  Sterling, 

Coke.       Toes       Green. 

Concho.  McCulioch.  San 

Saba.    Mills,    Hamilton. 

Bosque,     Johnson.     Tar- 
rant, Wise,  Cooke  Cotm- 

ties.     Texas,     and     aQ 

Texas     counties     lying 

south  and  east  thervof  to 

and     including     TerrelL 

Crockett  Sutton.  Kimble. 

Gillespie,  Blanco.  Comal. 

Guadalupe.  Gonzales,  D« 

Witt  Lavaca.  Colorado. 

Whartoa  and  Matagorda 

Counties.  Texas. 
All   other   Texas   counties    April  IS. 

and  all  other  States. 


9.  Contract  Changes 

The  date  by  which  ccitract  changes  wiH  be 
available  in  your  service  ofBce  is  Decanber 
31  preceding  the  cancellation  date  for 
counties  with  an  April  IS  cancellation  date 
and  Novemt>er  30  preceding  the  caacellation 
date  for  all  other  Couniies. 

10.  Meaning  of  Terms 

a.  "Cotton'  means  only  American  Upland 
Cotton. 

b.  'Crop  year"  means  the  period  beginning 
at  planting  and  extending  through  the  end  of 
the  insurance  period  shown  in  sedioa  4  and 
ts  designated  by  the  calendar  year  in  wbich 
the  crop  is  normaUy  planted. 
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c  "Harvest"  means  the  removal  of  the  seed 
cotton  on  each  acre  from  the  open  cotton  boll 
or  the  severance  of  the  open  cotton  boll  from 
the  stalk  by  either  manual  or  mechanical 
means. 

d.  "Mature  cotton" meana  cotton  which  can 
be  harvested  either  manually  or  mechanically 
and  will  include  both  unharvested  and 
harvested  cotton. 

e.  '$A;p-A7iv"  means  planting  patterns 
consisting  of  alternating  rows  of  cotton  and 
fallow  rows  or  rows  of  another  crop  (not 
spring-planted)  as  defined  by  ASCS  (if  non- 
cotton  rows  are  occupied  by  another  crop 
any  yield  factor  normally  applied  for  skip- 
row  cotton  will  not  be  applicable). 

f.  "Growth  area"  means  a  geographic  area 
designated  by  the  Secretary  of  Agriculture  for 
the  purpose  of  reporting  cotton  prices. 

Done  in  Washington,  DC,  on  November  1, 
1989. 

Joha  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporatjon. 

(FR  Doc.  89-27283  Filed  11-20-89;  8:45  am] 
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7  CFR  Part  401 

[Amdt  35;  Docket  No.  7453S] 

General  Crop  Insurance  Regulations; 
Rice  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401).  effective  for  the  1990  and 
succeeding  crop  years,  by  amending  the 
Rice  Endorsement  (7  CFR  401.120)  to 
remove  restrictions  in  existing  imit 
division  language  to  standardize  the  unit 
structure  across  commodity  program 
crops.  The  intended  effect  of  this  rule  is 
to  standardize  units  among  crops. 
EFFECTIVE  DATE:  November  30, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporatioh.  U.S.  Department 
of  Agriculture.  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1, 1992. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 


$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  abihty  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  hereby  amends  the  Rice 
Endorsement  (7  CFR  401.120)  to  remove 
restrictions  in  existing  unit  division 
language  to  standardize  the  unit 
structure. 

On  Monday,  August  21, 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  34518,  to  remove  restrictions  in 
existing  unit  division  language  to 
standardize  the  unit  structure  across 
commodity  program  crops.  The  public 
was  given  30  days  in  which  to  submit 
written  comments  on  the  proposed  rule, 
but  none  were  received.  Therefore,  the 
proposed  rule  published  at  54  FR  34518 
is  hereby  adopted  as  a  final  rule. 

After  publication  of  the  proposed  rule 
FCIC's  Board  of  Directors  adopted  a 
change  which  allows  a  discount  against 
the  premium  for  insureds  who  choose 
not  to  divide  their  acreage  into  optional 
units.  Since  this  discount  is  available  for 
rice,  appropriate  explanatory  language 
has  been  added  to  the  annual  premium 
and  unit  division  sections  of  this 
endorsement. 

Since  the  earliest  date  by  which  all 
policy  changes  must  be  placed  on  file  in 
the  service  office  is  November  30, 1989, 
good  cause  is  shown  for  making  this  rule 
effective  in  less  than  30  days. 


List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance;  Rice. 

Fmal  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401), 
to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

PART  401~[  AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506. 1516. 

2.  The  Rice  Endorsement  (7  CFR 
401.120]  is  amended  by  revising 
subsections  3.,  5.,  and  10.,  to  read  as 
follows: 

S  401.120    Rice  Endorsement 

«        *        *        *        * 

Z.  Annual  premium. 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  at  the  time  of  planting,  times  any 
applicable  premium  adjustment  percentage 
for  which  you  may  qualify  as  contained  in  the 
actuarial  table,  because: 

(a)  You  have  not  selected  optional  units;  or 

(b)  You  are  eligible  for  a  good  insuring 
experience  discount. 

•         •         *         *         • 

5.  Unit  Division. 

Rice  acreage  that  would  otherwise  be  one 
unit,  as  defined  in  section  17  of  the  general 
crop  insurance  policy,  may  be  divided  into 
more  than  one  unit  if  for  each  proposed  unit: 

a.  You  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee; 
and 

b.  Acreage  planted  to  the  insured  rice  is 
located  in  separate,  legally  identifiable 
sections  (except  in  Florida)  or,  in  the  absence 
of  section  descriptions  (and  in  Florida)  the 
land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  clearly  identified 
and  the  insured  acreage  is  easily  determined; 
and 

(2)  The  rice  is  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  an  adjacent  section  or  ASCS  Farm  Serial 
Number  or 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided  to  us.  Production  that  is  ccmmingled 
between  optional  units  will  cause  those  units 
to  be  combined.  If  your  rice  acreage  is  not 
divided  into  optional  units  as  provided  in  this 
section,  your  premium  amount  will  be 
reduced  as  provided  by  the  actuarial  table. 
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10.  Meaning  of  Terms. 

a.  "//orvesf"  means  the  completion  of 
combining  or  threshing  of  rice  on  the  unit. 

b.  "Mill  center"  means  any  location  in 
which  two  or  more  mills  are  engaged  in 
milling  rough  rice. 

c.  "Replanting"  means  the  performing  of 
cultural  practices  necessary  to  replant 
insured  acreage  to  rice. 

d.  "Second  crop  rice"  means  regrowth  of  a 
stand  of  rice  originating  from  the  initially 
insured  rice  crop  following  harvest  and  which 
can  be  harvesteid  in  the  same  crop  year. 
***** 

Done  in  Washington,  DC,  on  October  30, 
1989. 

lohn  Marshall. 

Manager  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  89-27265  Filed  11-20-89;  8:45  am] 
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7  CFR  Part  454 

[Amdt  2;  Docket  No.  7461S1 

Fresh  Market  Tomato  (Guaranteed 
Production  Plan)  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Fresh 
Market  Tomato  (Guaranteed  Production 
Plan)  Crop  Insurance  Regulations  (7  CFR 
part  454),  effective  for  the  1990  and 
succeeding  crop  years,  to:  (1)  Amend  the 
Fresh  Market  Tomato  Crop  Insurance 
Regulations  with  respect  to  changing  the 
end  of  the  insiuance  period  and  the 
required  date  for  submitting  a  notice  of 
loss,  to  a  later  date  to  coincide  with 
fresh  market  tomato  production 
practices  in  California;  and  (2)  include 
California  in  the  cancellation  and 
termination  dates  provision.  The 
intended  effect  of  this  rule  is  to  provide 
a  corrected  end  of  insurance  period, 
change  the  date  for  notice  of  loss  and 
intent  to  ffle  a  claim,  and  add  California 
to  the  cancellation  and  termination 
dates  provision. 

EFFECTIVE  DATE:  November  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPtfMENTARY  INFORMATION:  This 
action  constitutes  a  review  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1,  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations.  The  simset  review 
date  established  for  the  Fresh  Market 
Tomato  (Guaranteed  Production  Plan) 


Crop  Insiu'ance  regulations  is  February 
1, 1994. 

John  Marshall,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  aimual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Board  of  Directors  recently 
authorized  the  expansion  into  California 
of  fresh  market  tomato  crop  insurance 
under  a  guaranteed  production  plan.  The 
present  production  practices  for  that 
crop  in  California  are  different  from 
other  areas  where  such  insurance  is 
offered.  This  necessitates  changes  in  the 
present  policy  to  accommodate  this 
expansion. 

The  present  end  of  insurance  period 
affecting  California  is  September  20.  At 
that  time,  tomatoes  have  not  yet  reached 
the  same  stage  as  other  states.  For  this 
reason,  the  date  for  the  Nid  of  insurance 
should  be  later.  A  similar  rationale  is 
applicable  to  the  date  for  filing  notice  of 
probable  loss  and  intent  to  make  a  claim 
on  a  unit,  and  to  the  cancellation  and 
termination  date  in  the  policy. 

FCIC  is  changing,  for  California  only, 
the  end  of  insurance  period  from 
September  20  to  November  20;  the  date 
for  filing  notice  of  loss  and  intent  to  file 
a  claim  from  September  20  to  November 
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20;  and,  include  California  under  the 
cancellation  and  termination  date 
provision.  Further,  FCIC  removes  the 
word  "Pennsylvania"  from  the 
cancellation  and  termination  date 
provision  and  substitutes  the  words  "all 
other  states",  because  this  applies  to  all 
states  where  crop  insurance  on  this  crop 
is  offered. 

On  Thursday,  May  11, 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  20394,  to  provide  a  corrected  end  of 
insurance  period,  change  the  date  for 
notice  of  loss  and  intent  to  file  a  claim, 
and  add  California  td  the  cancellation 
and  termination  dates  provisioiL  The 
public  was  given  30  days  in  which  to 
submit  written  comments,  data,  and 
opinions  on  the  rule,  but  none  were 
received. 

In  the  proposed  rule,  the  authority 
citation  was  incorrectly  cited.  That  error 
is  corrected  herein  to  revise  the  citation. 

After  publication  of  the  proposed  rule 
FCIC's  Board  of  Directors  adopted  a 
change  which  will  discount  premium  for 
insureds  who  choose  not  to  divide  their 
acreage  into  optional  units.  Since  this 
discoimt  is  available  for  tomatoes, 
appropriate  explanatory  language  has 
been  added  to  the  annual  premium 
section  of  this  policy.  This  rule  reflects 
the  change  in  S  454.7(d)5. 

Since  the  date  by  which  policy 
changes  is  November  30, 1989,  good 
cause  is  shown  for  making  this  rule 
effective  in  less  than  30  days. 

List  of  Subjects  in  7  CFR  454 

Crop  insurance.  Fresh  Market  Tomato 
(Guaranteed  Production  Plan). 

Fmal  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
amends  the  Fresh  Market  Tomato 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  (7  CFR  part  454), 
to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  454— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  454  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1506, 151& 

2. 7  CFR  454.7(d))  is  amended  by 
revising  subsection  5,  7(g).  8a.  (3)(e),  and 
15(d),  to  read  as  follows: 

9  454.7    Application  and  policy. 

***** 

(d)  •  •  • 

5.  Annual  premium. 
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The  annual  pr«muini  amaunt  is  axmpnted 
by  multiplying  the  final  stage  prodnction 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting,  times 
any  applicable  premium  adjustment  factor  for 
which  you  may  qualify  as  contained  in  the 
actuarial  table  because  yeu  did  not  select 
opticnal  units. 


g.  November  20  of  6ie  crop  year  is 
California  and  September  20  in  all  odier 
states. 
•         •         •         •         • 

«.*  *  • 
a.*  *  • 

(e)  November  20  of  (he  crop  year  in 
California  and  September  20  in  all  other 
states. 


15.  *  *  • 

d.  The  cancellation  and  termination  dates 
are: 


State 

Canoetlalion 

anO  termvnanon 

oates 

CalifovnMu   Ronda,   Georgia,   and 

South  Cvolra. 
All  ottwr  Btana 

Fet)njary  15. 
April  15. 

Done  in  Washington.  DC.  on  October  30. 
1989. 

John  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  89-27266  Filed  11-2&-89;  8:45  am] 

BIIXING  CODE  M«H»-a 


Agricultural  MarlcetHtg  Service 

7  CFR  Part  1032 
[DA-8»-041] 

Milk  in  the  Southern  lUlnois-Eastem 
Missouri  Marketing  Area;  Order 
Suspending  Certain  Provisions  of  the 
Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

summary:  This  action  suspends  certain 
provisions  of  the  Southern  lUinois- 
Eastem  Missouri  Federal  milk  marketing 
order  for  the  months  of  November  1989 
through  January  199a  The  action 
reduces  the  shipping  standard  ibr  pool 
supply  plants  operated  by  cooperative 
associations.  The  action  was  requested 
by  Mid- America  Dairymen,  Inc.  (Mid- 
Am],  a  cooperative  associatian  that 
operates  supply  plants  and  represents 
producers  who  supply  the  market.  Aa 
Mid-Am  indicates,  the  action  is 


ifficesaary  *o  t<eflect  a  reduced  need  for 
shipments  of  milk  from  supply  plants  to 
distributing  plants.  Mid-Am  indicates 
that  less  of  its  eepply  plant  milk  will  be 
needed  because  of  the  safe  trf  a 
distributing  plant  wbose  fhiid  milk 
accounts  will  be  shifted  to  distributing 
plants  that  are  regulated  under  olher 
Federal  orders.  Absent  a  suspension, 
costly  and  inefficient  moveiraents  of  milk 
from  supply  plants  would  have  to  be 
made  to  continue  to  pool  the  milk  of 
dairy  farmers  who  have  historically 
snppHed  the  fhiid  milk  needs  of  the 
market. 

EFFECTIVE  DATE;  November  21, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joha  F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  447-2089. 
SUPPt^MENTARY  INFORMATION:  Prior 

document  in  this  proceeding: 

Notice  of  proposed  suspension:  Issued 
October  17, 1989;  published  October  23, 
1989  (54  FR  431B2). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  fte 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaH  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  imder  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  imder  the  criteria  contained  therein. 

This  order  of  suspension  is  isseed 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handhng 
of  milk  in  the  Southern  Mhnois-Eastem 
Missouri  marketing  area. 

Notice  of  pixtposed  rulemaking  was 
published  in  the  Federal  Regiflter  on 
October  23, 1989  (54  FR  43182) 
concerning  a  proposed  suspension  of 
oertain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  No  comments 
opposing  the  action  were  received. 

After  consideration  of  all  relevant 
material  indudii^  the  proposal  in  the 
notice,  the  comments  reoeh^,  and 
other  available  infoimatiOK,  it  is  hereby 


found  and  determined  that  for  the 
months  of  November  1989  through 
January  1990  the  following  provisions  of 
the  order  do  not  tend  to  ellectuate  the 
declared  policy  of  the  Act- 
In  (  1032.7(b),  the  words  "and  at  least 
75  percent  of  the  tota4  producer  milk 
marketed  in  that  12-month  period  by 
sut*  cooperative  association  was 
delivered**,  and  the  words  "and 
physically  received  at". 

Statement  of  Consideration 

This  action  suspends  certain 
provisions  of  the  order  for  the  months  of 
November  1989  through  January  1990. 
The  action  reduces  the  shipping 
standard  for  pool  supply  plants  operated 
by  cooperative  associations. 

Currently,  the  order  provides  that  a 
supply  plant  must  ship  at  least  40 
percent  of  its  receipts  of  miUc  to 
distributing  plants  during  December, 
and  50  percent  in  other  months,  to  be  « 
pool  plant  under  the  order.  A  supply 
plant  that  meets  the  pooling  standard 
during  each  of  the  months  of  September 
through  January  is  a  pool  plant  during 
each  of  the  months  of  February  thro<^ 
August.  Also,  the  order  provides  a 
monthly  shipping  standardof  25  percent 
for  a  supply  plant  operated  by  a 
cooperative  association  if  at  least  75 
percent  of  the  cooperative's  total  aiilk 
supply  during  the  preceding  months  of 
September  through  August  is  received  at 
distributing  plants.  The  suspension 
results  in  reducing  the  shipping  standard 
for  a  cooperative  association  supply 
plant  to  25  percent  of  receipts  during 
November  1989-January  1990. 

The  action  was  requested  by  Mid- 
America  Dairymen,  Inc.  (Mid-Am),  a 
cooperative  association  that  operates 
supply  plants  under  the  order  and 
represents  producers  who  supply  the 
market.  Mid-Am  contends  that  the 
action  is  necessary  because  of  a 
reduced  need  for  shipments  of  milk  from 
supply  plants  to  furnish  the  fluid  milk 
requirements  of  distributing  plants. 

Mid-Am  indicates  that  the  reduction 
of  the  fluid  milk  requirement  for  the 
market  is  a  result  of  the  recent  sale  of  a 
distributing  plant  to  another  handler 
that  is  regidated  tmder  the  order.  Mid- 
Am  has  maintained  pool  plant  status 
under  the  order  for  one  of  its  supply 
plants  by  making  shipments  to  the 
distributing  plant  that  was  sold.  "Hie 
fluid  milk  accounts  of  the  plant  Aat  was 
sold  are  to  be  shifted  to  distributing 
plants  that  are  regulated  under  other 
Federal  orders  and  the  distributing  plant 
ceased  receiving  milk  to  supply  its 
current  aoooants  on  October  19, 1989.  As 
a  result,  there  will  be  a  redaction  in  Sie 
amount  of  supplemental  sapply  plant 
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milk  required  of  Mid-Am  to  meet  the 
fluid  milk  needs  of  the  market. 

As  a  result  of  this  structural  change  in 
the  market,  the  suspension  is  necessary 
to  reduce  the  shipping  standard  to  25 
percent  of  receipts  during  November 
1989-Ianuary  1990.  Absent  a  suspension, 
costly  and  inefficient  movements  of  milk 
would  have  to  be  made  in  order  to  pool 
supply  plants  and  the  milk  of  producers 
who  have  historically  supplied  the 
market. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  such  action 
is  necessary  to  permit  the  continued 
pooling  of  supply  plants  and  the  milk  of 
dairy  farmers  who  have  historically 
supplied  the  market  without  the  need  for 
making  costly  and  inefficient 
movements  of  milk. 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  comments  in  opposition 
to  this  action  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1032 

Dairy  products,  Milk,  Milk  marketing 
orders. 

It  is  therefore  ordered.  That  the 
following  provisions  in  S  1032.7(b)  of  the 
Southern  Illinois-Eastern  Missouri  order 
are  hereby  suspended  for  the  months  of 
November  1989  through  January  1990. 

PART  1032— MILK  IN  THE  SOUTHERN 
ILUNOIS-E^VSTERN  MISSOURI 

MARKFTtNO  AREA 

1.  The  authority  citation  for  7  CFR 
pari  1032  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

S  1032.7    [Twipof  arnv  suso^'^oeo.  in  part] 

2.  In  §  1032.7(b),  the  words  "and  at 
least  75  percent  of  the  total  producer 
milk  mariceted  in  that  12-month  period 
by  such  cooperative  association  was 
delivered",  and  the  words  "and 
physically  received  at"  are  hereby 
suspendeu  for  the  months  of  November 
1989  through  January  1990. 


Signed  at  Washington,  DC  on:  November 
15, 1989. 
Jo  Ann  R.  Smith, 

Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FR  Doc.  89-27310  Filed  11-20-89;  8:45  am] 

BILUNO  CODE  MIO-M-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  Na  89-NM-14»-AD;  AmdL  3»- 
63961 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  Rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
series  airplanes,  which  requires  a  one- 
time inspection  of  the  main  landing  gear 
(MLG)  actuator  fitting  bolt  holes,  and 
rework  of  the  fitting  surface  and  bolt 
replacement  if  necessary.  This 
amendment  is  prompted  by  reports  of 
incorrect  perpendicularity  between  the 
bolt  hole  axis  and  the  fitting  surface. 
This  condition,  if  not  corrected,  could 
lead  to  failure  of  the  landing  gear 
actuator  attachment  fitting  bolts,  which 
could  result  in  the  inability  to  retract  the 
landing  gear  and  failure  to  achieve  an 
adequate  climb  gradient. 
EFFECTIVE  DATE:  December  21. 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Standardization 
Branch,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

FOR  FUftTHER  INFORMATION  CONTACT: 

Mr.  Robert  McCracken,  Standardization 

Branch,  ANM-113;  telephone  (206)  431- 

1979.  Mailing  address:  FAA,  Northwest 

Moimtain  Region.  17900  Pacific  Highway 

South,  C-68966,  Seattle,  Washington 

98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  appHcable  to 
certain  Aerospatiale  Model  ATR42-300 
and  ATR42-320  series  airplanes,  which 


requires  a  one-time  inspection  of  the 
main  landing  gear  (MLG)  actuator  fitting 
bolt  holes,  and  rework  of  the  fitting 
surface  and  bolt  replacement,  if 
necessary,  was  published  in  the  Federal 
Register  on  August  22, 1989  (54  FR 
34780). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  50  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  20  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$40,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjecto  In  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  AmendmeDl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(8),  1421  and  1423: 
49  U.SC.  10e{g)  (Revised  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  11.89. 
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S39.U   (AiMndadI 

2.  Section  39.13  is  amen^d  by  adding 
the  foicnving  new  airworthiness 
directive: 

AerospatiaiK  Anaiiet  to  Model  ATR42-380 
and  ATR42-320  series  airplanes.  Serial 
Numbers  003  through  155.  which  have  not 
been  modified  in  accordance  with 
Service  Bulletiii  ATR42-32-00Z3. 
Revision  1.  dated  April  2D,  Idea 
oertificaled  in  any  category.  Complianoe 
is  required  within  90  days  after  the 
effective  date  of  this  AD.  unless 
previously  accomplished. 
To  prevent  failure  of  the  main  landing  gear 
(MLCl  actuator  fitting  bolts  due  to  an 
incorrect  pcrpendicuterity  between  (he  boh 
hole  axis  and  the  fitting  snrfaoe.  accomplish 
the  foLbwiog: 

A.  iMpeot  <tae  ISJC  actuator  ^ting  bolt 
hodMiKceii«ot|>erpendicularrty.  elongatioa, 
and  alignment  between  tbe  bolt  hole  axis  and 
the  fitting  iMirfar^,  in  accordance  with 
Aeruspatiale  Service  Bulletin  ATR42-53- 
0045.  Revision  1.  dated  April  21, 1989. 

1.  If  no  discrepancies  are  found, 
reassemble  in  accordance  with  the  service 
bulletiit. 

2.  If  diacrepancies  xre  f oimd.  prior  to 
further  fligfal,  fCMrork  the  fitting  surface  and 
replace  the  bolts  ic  accordance  with  the 
service  buUetin. 

B.  Ati  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  levd  of  safety,  may 
be  used  when  appnyved  by  ttie  Manager, 
Standardieatien  Brarwh,  ANM-113,  FAA, 
Northitaest  Mountain  Region. 

Note:  The  peqiiest  sheuld  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  «vitl  either  concur  or 
comment  and  then  «end  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  docuntents  from  the 
mainifacturer  may  obtain  copies  upon 
request  to  Aerospatiaie,  316  Route  tie 
Bayonne.  31060  Toulouse.  Cedex  03, 
France.  These  doctiments  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17400  Pacific  Highway 
South,  Seat^,  Washington,  or  the 
Standardization  Branch,  9010  East 
Marginal  Way  Sotrth,  Seattle, 
Washington. 

This  amendment  becemes  tifiactiwe 
Deceni>er21,19eg. 

Inued  in  Seaittle.  Wmhingtcn,  on 
November  6. 1989. 
Leroy  A.  Keith, 

Manager.  Transport  Airplane  Directorate, 
A  ircraft  Certificatioa  Service. 
[FR  Doc.  89-27Z78  Filed  U-m-».  645  an) 
«UJMS«OOE  4aao-i*4i 


14CPRPart99 

[Dock«t  No.  89-NM-213-AO; 

Airworthiness  Directives;  Boeing 
iModei  767  Series  Airplanes 

agency:  Federal  Aviation 

Admiaiatr«aaa  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  reqaires 
deactivation  at  the  control  wheel  input 
to  the  Aircraft  Integrated  Data  System 
(AIDS).  This  amendment  is  prompted  by 
reports  of  binding  of  the  pilot's  control 
wheel  in  the  full  right-hand  position. 
This  condition,  if  not  corrected,  could 
result  in  unacceptable  handling 
characteristics  during  takeoff  or  landing. 
effective  date:  December  1, 198S. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Comnaercial  Airplanes,  PX).  Box 
3707,  Seattle.  Washington  96124.  "nns 
information  may  be  examined  at  tlw 
FAA.  Northwest  Moimtain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Offioe,  8010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  {NFORMATtON  COWTAC1K 
Dan  R.  Bui,  Airframe  Branch.  ANM-iaO: 
telephone  (206)  431-1919.  Mailmg 
address:  FAA.  Northwest  Monntssa 
Region.  17900  Pacific  Highway  South. 
0-68966,  Seattle.  Washington  98168. 
SOPPt-EMENTAirr  INPORMATKm:  One 
operator  of  a  Boeing  Model  767  series 
airplane  reported  an  inctdeot  of  binding 
of  the  pilot's  control  wheel  in  the  full 
right-hand  position  while  performir\g 
pre-flight  ground  checks.  Investigation 
revealed  that  the  aileron  AIDS 
transducer  input  shaft  had  fractured, 
allowing  the  control  rod  to  rotate  freely 
and  eventually  to  wedge  in  the  gap 
between  the  ^ansducer  and  transducer 
bracket;  this  situation  caused  the 
binding  coiulition.  Upon  analysis  of 
AIDS  data,  it  was  determined  that  the 
transducer  input  shaft  had  fractured 
approximately  two  weeks  prior  to  the 
actual  binding  of  the  control  wheel; 
however,  the  canse  of  the  fratrtore  is  ntJt 
known  at  this  time.  The  AH)S  is  a 
supplemental  data  acquisition  and 
storage  system  which  is  not  required  for 
operation  of  the  airplane. 

The  lateral  control  system  of  the 
airplane  is  designed  such  that  binding  in 
one  channel  of  the  system  can  be 
overcome  by  breaking  vnA  of  the  -detent 
and  using  fhe  other  chamtd  to  mmnrtsin 
control  at  a  rediroed  level  and  with 


increaeed  carttni  forces.  If  flie  binding 
occurred  with  the  wbe^  near  maximMin 
deflectioQ.  then  control  capability 
remaining  thwMgji  the  unaffected 
chamel  ojf  tke  cootrol  system  coukl  be 
insufBcient  for  safe  fUght  and  landing. 

The  FAA  has  reviewed  and  approved 
Boemg  Alert  Service  Bulletin  787- 
31A0829,  dated  March  23, 1989,  whtdi 
descritjes  prot^dures  for  deactivating 
the  control  wheel  fiSDS  by  removing  the 
position  transducer,  crank  assembly, 
and  rod  assembly. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  this  AD  requires 
deactivating  the  control  wheel  AIDS  by 
removing  the  position  transducer,  crank 
assembly,  and  rod  assembly,  in 
accordance  with  the  service  bulletin 
previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  role  does  not 
have  sufficient  federalism  implications 
to  warrant  vhe  preparation  of  a 
Federatisa  AssesemeRt 

The  FAA  has  determined  that  this 
regulation  is  tm  emergency  regulation 
and  that  it  is  not  considered  to  be  mafor 
under  Executive  Ortler  12291.  H  is 
impracticable  for  the  agency  to  f(rilow 
the  prooedares  of  Order  12291  wiA 
respect  to  this  mle  since  the  rule  mnst 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  4eterDuned  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  IT  It  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
aiul  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  ft,  if  ftled,  may  be 
obtained  from  Ae  Rules  Docket. 

List  of  Subjects  in  14CFR  PortM 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 
PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 19B3);  and  14  CfR  11.8a 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Mode!  767  series 

airplanes,  listed  in  Boeing  Alert  Service 
.     Bulletin  767-31A0029.  dated  March  23. 
1989,  certificated  in  any  category. 
Compliance  is  required  within  45  days 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished. 
To  prevent  binding  of  the  pilot's  control 
wheel,  accomplish  the  following; 

A.  Deactivate  the  control  wheel  Aircraft 
Integrated  Data  System  (AIDS)  by  removing 
the  position  transducer,  crank  assembly,  and 
rod  assembly  in  accordance  with  Boeing 
Alert  Service  Bulletin  787-31 A0029,  dated 
March  23, 1989. 

B.  An  alternate  means  of  compliance  or 
adiuatment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safely,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  fPMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Seattle  Aircraft  Certification  Office. 

C.  Special  Qight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattie, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Moimtain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South.  Seattie,  Washington,  or 
the  Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  SouUi,  Seattie. 
Washington. 

This  amendment  becomes  effective 
December  1, 1989. 

Issued  in  Seattle,  Washington,  on 
November  6, 1969. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  89-27274  Filed  11-20-80;  8:45  am] 
BHJJNQCOOC  4t10-1»4l 


14CFRPart71 

(Airspae*  Docket  Na  BS-AEA-1«1 

EstabUsh  Control  Zons;  Whe«l«r  Sack, 
NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  notice  establishes  the 
Wheeler  Sack  Control  Zone  for  the 
Wheeler  Sack  Army  Air  Field  (AAF). 
Fort  Drum,  NY.  This  action  is  necessary 
due  to  expanding  operations  at  the  field, 
and  the  Wheeler  Sack  AAF  meets  the 
requirements  set  forth  in  FAA 
Handbook  7400.2C  for  the  establishment 
of  a  control  zone. 

EFFECTIVE  DATE:  0001  UTC  January  11, 
1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Curtis  L  Brewington,  Airspace 
Specialist,  System  Management  Brcmch. 
AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430:  telephone:  (718)  917-0857. 
SUPPLEMENTARY  INFORMATION: 

History 

The  Department  of  the  Army  has 
requested  that  a  control  zone  be 
established  for  the  Wheeler  Sack  AAF, 
Fort  Drum.  NY  in  order  to  accommodate 
expanding  operations  at  the  field.  On 
July  7, 1989,  the  FAA  proposed  to  amend 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  a  control  zone  at  the 
Wheeler  Sack  AAF,  Fort  Drum,  NY  (54 
FR  31700).  In  addition,  a  minor 
correction  was  made  to  the  original 
proposal  (54  FR  40126).  The  action  will 
establish  a  control  zone  at  Wheeler 
Sack,  NY.  This  control  zone  will  also 
accommodate  existing  and  plaimed 
Instrument  Approach  Procedures  into 
this  airfield. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding'by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6E,  January  3, 1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  control  zone  at  Wheeler 
Sack,  NY,  to  contain  expanding 
operations  at  the  Wheeler  Sack  AAF, 


Fort  Drum,  NY.  This  control  tone  will 
accommodate  existing  and  planned 
Instrument  Approach  Procedures  into 
the  airfield. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regtilation:  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-4)ESK3MATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  46  VS.C  1348(a).  1354(a),  151ft 
Executive  Order  10854:  49  U.S.C.  108(g) 
(Revised  Pub.  L  ^-449,  January  12. 1983):  14 
CFR  11.88. 


971.171    (Anwnctotfl 

2.  Section  71.171  is  ^mended  as 
follows; 

Wheeler  Smdk..  NY  [Hew] 

Within  a  5  mile  radius  of  the  center  flat 
44*0311"  N.,  long.  75'43'ir  W.)  of  the 
Wheeler  Sack  Army  Airfield.  Fort  Drum  NY: 
within  2.5  miles  each  side  of  tlie  309*(T) 
322°  (M)  bearing  horn  the  Fort  Drum  RBN  (lat. 
44°04'07"  N.  long.  75'44'11"  W.).  extending 
from  the  S  mile  radius  zone  to  5  miles 
northwest  of  the  Fort  Drum  RBN  and  within  2 
miles  each  side  of  the  Watertown  VORTAC 
(lat.  43*5r0O"  N.  long.  7e°0400"  W.)  065"(T) 
078*(M)  radial  extending  from  the  5  mile 
radius  zone  to  12  (nautical)  miles  northeast  of 
the  watertown  VORTAC. 

Issued  in  Jamaica,  New  York,  on  October 
31.1980. 

Bifly  E.  CenunaodOT, 
Acting  Manager.  Air  Traffic  Division. 
(FR  Doc.  89-27275  Filed  11-20-89:  8:45  aai] 

nUJNa  CODE  «»10-tS-M 
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14  CFR  Part  71 

[Airspace  Docket  Na  89-AAL-1] 

Amendment  to  Amchitka  Island 
Control  Zone  and  Transition  Area; 
Alaska 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  amends  the 
descriptions  of  the  Amchitka  Island,  AK, 
Control  Zone  and  700-foot  Transition 
Area  due  to  the  relocation  of  the  airport 
reference  point  (ARP).  This  action  is  due 
to  a  change  in  the  ARP  for  the  Amchitka 
Island  Airport. 

EFFECTIVE  DATE:  0901  UTC,  January  11, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Harrison,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SVV.,  Washington,  DC  20591; 
telephone:  (202)  267-9255. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  descriptions  of  the  Amchitka  Island, 
AK,  Control  Zone  and  700-foot 
Transition  Area.  A  new  survey 
contracted  by  the  Department  of  the 
Navy  resulted  in  a  new  ARP  for 
Amchitka  Island  Airport.  As  a  result,  the 
current  descriptions  of  the  Amchitka 
Island  Control  Zone  and  700-foot 
Transition  Area  are  technically 
incorrect  and  need  to  be  amended  to 
reflect  this  change.  The  amendment  has 
no  significant  effect  on  the  size  or 
configuration  of  controlled  airspace 
comprising  the  Control  Zone  and 
Transition  Area.  Accordingly,  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary  because 
this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Sections 
71.171  and  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

The  FAA  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal,  btice  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones, 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97^t49.  January  12, 1983);  14 
CFR  11.69. 

S  71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Amciiitka  Island,  AK  [Amended] 

By  removing  the  words  "lat.  51°22'37"  N^ 
long.  179°15'57"  E."  and  substituting  the 
words  "lat.  51'22'43"  N..  long.  179''15'32"  E." 

S  71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Amchitka  Island,  AK  [Amended] 

By  removing  the  words  "lat.  51*22"37"  N.. 
long.  179'15'57"  E."  and  substituting  the 
words  "lat.  51°22'43"  N.,  long.  179°15'32"  E." 

Issued  in  Washington,  DC.  on  November  8, 
1989. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  89-27276  Filed  11-20-89;  8:45  am] 
BtUJNQ  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  8S-AEA-15] 

Alteration  of  Transition  Area;  Great 
Bend,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  notice  modifies  the  700 
foot  transition  area  established  at  Great 
Bend,  NY,  to  accommodate  a  new  NDB 
Runway  15  Standard  Instrument 


Approach  Procedure  (SLAP)  to  the 
Wheeler  Sack  Army  Air  Field  (AAF), 
Fort  Drum,  NY.  This  action  establishes 
that  amoimt  of  controlled  airspace 
necessary  to  accommodate  the  new 
procedure. 

EFFECTIVE  DATE:  0901  UTC  January  11, 
1990. 

FOR  further  information  CONTACT: 
Mr.  Curtis  L  Brewington,  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #  111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  917-0857. 

SUPPt^MENTARY  INFORMATION: 
History 

On  July  7, 1989,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
the  Great  Bend,  NY,  700  foot  transition 
area  established  for  the  Wheeler  Sack 
AAF,  Fort  Drum,  NY,  to  accommod  'te  a 
new  SLAP  to  the  AAF  (54  FR  31697,.  In 
addition,  a  correction  was  made  to  the 
subject  proposal  due  to  incorrect 
references  to  the  magnetic  variation 
used  for  the  proposal  (54  FR  41110).  The 
proposed  action  will  establish  the 
amount  of  controlled  airspace  necessary 
to  contain  a  new  arrival  procedure  for 
aircraft  executing  a  SIAP  to  the  Wheeler 
Sack  AAF.  Fort  Drum,  NY. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  referencing  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6E,  January  3, 1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  700  foot  transition  area  at  Great 
Bend,  NY,  to  accommodate  a  new  NDB 
Runway  15  SIAP  to  the  Wheeler  Sack 
AAF,  Fort  Drum,  NY. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
28, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 


'  "-He""??'  Rp^i'Jtp' 


)1.  54,  No.  223  /  Tuesday,  November  21.  1989  /  Rules  and  Resnlations 


Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  Areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audnrity:  49  U.S.C.  1348(a),  13S4[a),  1510: 
Executive  Orfder  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Great  Bend.  NY  [Revised] 

"That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-miie  radius 
of  the  center,  lat  44°03'00"  N..  long.  75°44'00" 
W.,  of  Wheeler  Sack  A.A.F.,  NY;  within  an  8- 
mile  radius  of  tlw  center  of  the  airport 
extending  clockwise  from  a  a65''(T)  078°(M) 
bearing  to  a  135°(T)  148°fM)  bearing  from  the 
airport  within  an  11-mlle  radius  of  the  center 
of  the  airport,  extending  within  an  11-mile 
radius  of  the  center  of  the  airport,  extending 
clockwise  from  •  135*(T)  148°(M)  bearing  to  a 
lesTT)  178°(M)  bearing  from  the  airport; 
within  a  13.5-mile  radius  of  the  center  of  the 
airport,  extending  clockwise  from  a  185*(T) 
178°(M)  bearing  to  a  196*(T)  20r(M]  bearing 
from  the  airport;  within  a  10.5-mile  radius  of 
the  center  of  the  airport,  extending  clockwise 
from  a  195*(T)  20e*(M)  bearing  to  a  24r{T) 
255°(M)  bearing  from  the  airport;  within  4.5 
miles  each  side  of  the  Watertown,  NY 
VORTAC  (lat.  43°5ror  N.,  long.  76*03'54'* 
W.)  066°{T)  078''(M)  radial  extending  from 
the  7-miIe  radius  area  and  the  10.5  mile 
radius  area  to  the  VORTAC,  and  within  5 
miles  each  side  of  the  Watertowa  NY, 
VORTAC  0e9*(T)  oei°(M)  radial,  extending 
from  the  7-mile  radius  area  and  the  10.5-mile 
radius  area  to  the  VORTAC" 

Issued  in  Jamaica,  New  York,  on  October 
31, 1989. 

Billy  E.  Commander, 
Acting  Manager.  Air  Traffic  Division. 
|FR  Doc.  89-27277  Filed  11-20-89;  8:45  am] 
BtLUNO  CODE  4S10-13-M 


14  CFR  Parts  71  and  73 
[Airspace  Docket  No.  89-ASW-3] 

Alterstlon  of  Restricted  Aress  R~2401 
and  R-2402;  Fort  Chaffee,  AR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  subdivides 
existing  Restricted  Area  R-2401  Fort 
Chaffee,  AR,  into  two  areas,  R-2401A 
and  R-2401B.  This  action  enables  that 
portion  of  the  area  not  being  used  by  the 
military  to  be  released  for  access  by 
civil  traffic.  In  addition,  R-2402  is 
amended  to  reflect  minor  corrections  to 
the  boundary  description  and  time  of 
designation.  The  Continental  Control 
Area  is  also  amended  to  reflect  R-2401A 
and  R-24mB. 

EFFECTIVE  DATE:  0901  U.T.C.  January  11. 
1990. 

FOR  FURTHER  INFORMATION  CONTACT 
Rich  Uhrich,  Military  Operations  Branch 
(ATO-140),  Operations  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-7636. 
SUPPLEMBTTARY  INFORMATION: 

History 

On  July  24. 1980,  the  FAA  proposed  to 
amend  parts  71  and  73  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  71 
and  73)  to  subdivide  Restricted  Area  R- 

2401  Fort  Chaffee.  AR,  into  two  areas, 
R-2401A  and  R-Z40ia  effect  minw 
corrections  to  the  boundary  of  R-2402. 
and  amend  the  time  of  designation  for 
R-2402  (54  FR  30782).  Additionally,  this 
action  amends  the  Continental  Control 
Area  to  reflect  R-2401A  and  R-2401B. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  these  amendments  are  the 
same  as  those  proposed  in  the  notice. 
Sections  71.151  and  73.54  of  parts  71  and 
73  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6E 
dated  January  3, 1989. 

The  Rule 

These  amendments  to  parts  71  and  73 
of  the  Federal  Aviation  Regulations 
divide  Restricted  Area  R-ZWl  into  two 
areas,  R-2401A  and  R-2401B,  and  reflect 
minor  corrections  to  the  boundary 
description  and  time  of  designation  of 
R-2402.  Restricted  Areas  R-2401  and  R- 

2402  are  amended  to  allow  greater  ^ 


fiexibility  and  more  efficient  airspace 
use  by  both  military  and  civilian  users. 
Previously,  when  R-2401  was  activated 
for  fast-moving  military  aircraft,  it 
greatly  restricted  the  movement  of  air 
traffic  inbo\md  to  Fort  Smith  Airport. 
Subdividing  the  area  therefore,  results  in 
more  efficient  use  of  airspace  by 
allowing  increased  access  to  Fort  Smith 
Airport  by  civil  traffic.  Farther,  this 
action  amends  the  time  of  designation 
for  R-2402  resulting  in  a  decreased 
restriction  on  the  flying  public.  The 
Continental  Control  Area  is  amended  to 
reflect  Restricted  Areas  R-2401A  and  R- 
2401B.  These  amendments  involve  &e 
subdivision  of  existing  restricted  areas 
and  do  not  require  any  additional 
airspace. 

The  FAA  has  determined  that  this 
regtilation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
.  does  not  warrant  preparation  of  a 
"regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air    • 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Subjects  in  14  CFS  Parts  71  and 
73 

Aviation  safety.  Continental  control 
area.  Restricted  areas. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  71  and  73)  are  amended,  as 
follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a],  1354(a),  1510: 
Executive  Order  10854;  49  US.C.  tCKHg] 
(Revised  Pub.  L  97-449.  January  IZ 1983);  14 
CFR  11.69. 

S  71.151    [Amended] 

2.  Section  71.151  is  amended  as 
follows: 


IMI 
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R-2401  Fort  Chaffee,  AR  (Remove| 
R-Z401A  Fort  Chaffee,  AR  [New] 
R-2401B  Fort  Chaffee,  AR  (New) 

PART  73-SPECIAL  USE  AIRSPACE 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510, 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

§73^4    [Amended] 

4.  §  73.24  is  amended  as  follows: 
R-2401  Fort  Chaffee,  AR  [Remove) 
R-2401A  Fort  Chaffee,  AR  [New] 

Boundaries.  Beginning  at  lat.  35'1B'17"  N., 
long.  94*12'00"  W.;  to  lat.  36*17'45"  N..  long. 
94°15'35"  W..  to  lat.  35*15'35"  N..  long. 
94'18'00"  W.;  to  lat.  35°13'50"  N..  long. 
94°15'00"  W.;  to  lat.  35"'13'50"  N..  long. 
94'\ZW  W.;  to  the  point  of  beginning. 

Designated  altitudes:  Surface  to  and 
including  30,000  feet  MSL 

Time  of  designation:  Sunrise  to  sunset. 
Monday  through  Sunday;  other  times  by 
NOTAM. 

ControJIing  agency:  FAA,  Memphis 
ARTCC 

Using  agency.  U.S.  Army.  Commanding 
General.  Fort  Chaffee.  AR. 

l-ZmS  Fort  Chaffee,  AR  [New] 

Boundaries:  Beginning  at  lat.  35°17'45"  N., 
long.  94*15'35"  W.;  to  lat.  35'17'37"  N..  long. 
94'ir23"  W.;  to  lat.  SS'IOOO"  N.,  long. 
94°19'03"  W.;  to  lat.  35''15'35"  N.,  long. 
94'18'00"  W.:  to  the  point  of  beginning. 

Designated  altitudes:  Surface  to  and 
including  30.000  feet  MSL 

Time  of  designation:  Sunrise  to  sunset, 
Monday  through  Sunday;  other  times  by 
NOTAM. 

Controlling  agency:  FAA,  Memphis 
ARTCC. 

Using  agency.  U.S.  Army.  Commanding 
General,  Fort  Chaffee.  AK. 

R-2402  Fort  Chaffee,  AR  [Amended] 

By  removing  the  existing  boundaries  and 
time  of  designation  and  substituting  the 
following: 

Boundaries:  Beginning  at  lat.  35°18'09"  N., 
long.  94°0300"  W.;  to  lat.  35''17'00"  N..  long. 
94°03'00"  W  ;  to  lat.  35°17'00"  N..  long. 
WOl  00"  W.;  to  lat.  35'10'20"  N..  long. 
94'0100"  W.;  thence  west  along  Arkansas 
State  Highway  No.  10  to  lat.  35'11'33"  N., 
long.  94*12'00"  W.;  to  lat.  35*13'50"  N..  long. 
94''12'00"  W.;  to  lat.  35''18'10"  N..  long. 
94''12'00"  W.;  to  lat.  35'18'12"  N..  long. 
94°09'51"  W.;  thence  east  along  Arkansas 
State  Highway  No.  22  to  the  point  of 
beginning. 

Time  of  designation.  Sunrise  to  sunset 
Monday  through  Stmday;  other  times  by 
NOTAM. 


Issued  in  Washington,  DC.  on  November  9, 
198a 
Harold  W.  Becker, 

Manager,  ^irspace-RuIes  and  Aeronautical 
Information  Division. 

[PR  Doc.  89-27278  Filed  11-20-89;  8:45  am] 

WLUNO  CODE  4910-13-« 


14  CFR  Part  95 

[Docket  Na  26061;  Amdt  No.  3531 

IFR  Attitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  November  16, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  J.  Best,  Manager.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjiuiction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  which  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety,  operational 
efficiency  in  the  National  Airspace 
System,  and  are  related  to  published 
aeronautical  charts  that  are  essential  to 


the  user  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington.  DC  on  November  9. 
1989. 
Robert  L  Goodrich, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
G.m.t. 

PART  95— [AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354  and  1510;  49 
U.S.C.  106(8)  (Revised,  Pub.  L.  97-449.  January 
12, 1983);  and  14  CFR  n.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 

BnXING  CODE  4910-13-M 
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'BOSS 


^P^ISONS  *iH  MUM  ENROUTf  \n  AimUDtS  A  CHANGEOVER  POINTS 


AMcftO.N^tNT  353  EFRCTIVE  DATE,  NOVEMKR  16,  1989 


FROM 


TO 


MEA 


§95.1001  OREQ  ROt/rfS^U.S.9S.102  A/MBK  FB>aAL 

4.RWAY  2 


fROM  TO 

§95.1001  OIREa  ROUTES-U.S.— ConHniMd 


MEA 


B  AMBttB)  TO  KAO  M  PUT 


U  S.  CANADIAN  BORDER 
♦9000 -MOCA 

EVANSVILLE,  AK  NDB 
•9000-MOCA 


NABESNA.  AK  NOB 
BROWERVIUi.  AK  NOB 


•9600 
'10000 


Mt 


ATIANTK  ROUnS 

B  AMtM&cD  TO  Dam 


LYNUS,  OA  RX 


IS* 

UNND.  OA  FIX 


IS  AMBIOB  TO  DBin 

CHAMP,  OA  FIX 

SLAIN,  OA  FIX 


30000 

MAA<45000 


25000 

MAA-45000 


EUZABETH  OTY,  NC  VOR/        BACUS,  NC  FIX 


A23 


IS  AMBt&S)  TO  READ  IN  PART 


KENNEDY,  NY  VORTAC 
liOES.  OA  FIX 


LEOES,  OA  FIX 
UNND,  OA  FIX 


20000 
MAA-41000 


15000 
AAAA-45000 

18000 
MAA-45000 


§95.6002  VOR  FB)aAL  AIRWAY  2 
IS  AMB«»  TO  RiAO  M  PART 


SALEM,  Ml  VORTAC 


U  S.  CANADIAN  BORDER 


3000 


UNND,  OA  FIX 


IS  AMtHQiD  TO  DELETE 


FLANN.  OA  FIX 


IS  AMBlOa  TO  READ  IN  PART 


KENNEDY,  NY  VORTAC 


OWENZ.  OA  FIX 


4000 
MAA-45000 


6000 
MAA-45000 


§95.6006  VOR  FSOAL  AIRWAY  6 
IS  AMBIDB)  TO  READ  M  PART 

WATERVILLE.  OH  VOR/DME     SANDUSKY,  OH  VOR/DME 
SANDUSKY,  OH  VOR/DME       DRYER.  OH  VORTAC 

§95.6010  VOR  FB)ERAL  AIRWAY  10 
IS  AMBBB  TO  RfAO  M  PACT 


3000 
3000 


UTCHF1EL0,  AAI  VORTAC 


CARLETON,  Ml  VORTAC 


3000 


§95.6011  VOR  FB>aAL  AIRWAY  11 
IS  AMDWD  TO  READ  M  PART 


IS  tMP*DrD  TO  OEIETE 


BER6H,  OA  FIX  CHAMP,  OA  FIX 


B24  IS  ADODTO  READ 


FISSH,  NJ  RX  LYNUS.  OA  FIX 


IS  AMiMOED  TO  READ  IN  PART 


4000 
MAA-45000 


15000 
AAAA-45000 


FORT  WAYNE,    IH  VORTAC 
EDGES,   Oa  FIX 

•4000  -  MRA 
PIONS,   OH  FIX 

•6000  -  MRA 
HIREO,  MI  FIX 

•7500  -  MRA 


ED6EE.  C«  FIX 

•PIONS.  OH  FIX 

•HIRED,  MI  FIX 

•CRUXX,  MI  FIX 


3000 


6000 
7SO0 


§95.6012  VOR  FEDERAL  AIRWAY  12 


IS  MBBiED  10  BEAD  H  PAST 


AMARILLO,   TX  VORTAC 
•*900  -  MOCA 


GAGE,  OK  VORTAC 


♦5500 


SEA  ISLE.  NJ  VORTAC 


RSSH,  NJ  RX 


15000 
AAAA-45000 


§95.6013  VOR  FB>BAL  AIRWAY  13 

IS  AMIBN»  TO  RUD  W  PART 


BUTLER.  MO  VORTAC 


NAPOLEON.  MO  VORTAC  2900 


4W»^ 
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FROM  ID 

§95.6016  VOR  FEDERAL  AIRWAY,  16 

IS  AMBIOB)  TO  READ  M  NOT 


iMEA 


FROM  It     . 

§95.6042  VOR  FB>BIAL  AIRWAY  42 
■  AWM  W  READ 


JAaS  CREEK.  TN  VORTAC       GRAHAM,  TN  VORTAC 

§95.6024  VOR  FB)ERAL  AIRWAY  24 
B  AMBBED  BY  ADOMfi 


PEOTONE,  IL  VORTAC 
KENLA,  IN  FIX 
VAGES.  IN  fix 

•4000 -MRA 
"2300  -  MOCA 
POTES,  IN  FIX 

•2300 -MOCA 
JAKKS.  W  FIX 


KENLA.  IN  FIX 
VAGES.  IN  FIX 
•POTES,  IN  FIX 


JAKKS.  IN  FIX 

INDIANAPOUS.  IN 
VORTAC 


§95.6026  VOR  FEDOAL  AIRWAY  26 

S  AMOlOa  TO  RIAO  M  PART 


SALEM.  Ml  VORTAC 
U:S.  CANADIAN  BORDER 


U  S.  CANADIAN  BORDER 
DRYER.  OH  VORTAC 


2500  WATKVniE,  OH  VOR/DME     VARYS,  OH  FIX 

VARYS.  OH  RX  MOVE.  ON  m 


4000 
3500 

MAA-14000 


DROVE,  OH  FIX 

YOUNGSTOWN.  OH 
VORTAC 

3000 

2400 
2600 

§95.6045  VOR  FEDERAL  AIRWAY  45 

••4000 

B  AMBBD  TO  READ  M  PAIT 

•4000 
2700 

APPinON.  OH  VORTAC 
DUSKY,  OH  FIX 

WATERVILLE,  OH  VOR/DME 

•6000 -MRA 
HIRED,  Ml  FIX 
SEEKS,  m  m 

•2600 -MOCA 

DUSKY,  OH  nx 
WATERVniE.  OH  VOR/ 

DME 
•H1R£0.  Ml  FIX 

JACKSON,  Ml  VOR/DME 
ALPENA,  Ml  VORTAC 

3000 

2600 

3000 

3000 
•3500 

3000 
3000 

IS  AMBBiDio  nam 

§95.6030  VOR  FB)ERAL  AIRWAY  30 
B  AMBttO)  TO  READ  M  PART 


UTCHFIELD.  Ml  VORTAC 

•6000 -MRA 
HIRED.  Ml  FIX 


•HIRED.  Ml  FIX 


WATERVUJi,  OH  VOR/ 
DME 
WATERVILLE,  OH  VOR/DME     SANDUSKY.  OH  VOR/DME 
SANDUSKY,  OH  VOR/DME       DRYER,  OH  VORTAC 


§95.6031  VOR  FEDERAL  AIRWAY  31 

B  AMENBB  TO  RSAO  M  PART 


AIRCO.  NY  nx 


U  S.  CANADIAN  BORDER 


3000 

3000 

3000 
3000 


6000 


YOUNGSTOWN,  OH  VORTAC     DROVE,  OH  FIX 
DROVE,  OH  RX  VARYS,  OH  FIX 

VARYS,  OH  nx  WATERVILLE,  OH  VOR/ 

DME 
•2300 -MOCA 


§95.6050  VOR  FEDERAL  AIRWAY  50 
B  AMBOa  TO  READ  M  HUtT 


CAPITAL.  IL  VORTAC 


DECATUR,  IL  VORTAC 


§95.6055  VOR  FEDOAL  AIRWAY  55 
B  AMB«B>  TO  READ  M  PART 


3000 

3500 
•4000 


3000 


§95.6037  VOR  FEDERAL  AIRWAY  37 
B  AMBOa  TO  READ  M  PART 


ERIE,  PA  VOPTAC 


U.S.  CANADIAN  BORDER  3000 


BAYTON,  OH  VOR/DME 


FORT  WAYNE,  IN  VORTAC        2800 


§95.6068  VOR  FH>aAL  AIRWAY  68 
B  AMBIOB)  TO  READ  IN  PART 


§95.6038  VOR  FOERAL  AIRWAY  38 

B  AMBIDB)  ra  READ  M  PART 


MONTROSE.  CO  VOR/DME       CON£S,  CO  VOR/OME  12000 

CONES,  CO  VOR/DME  DOVE  CREEK,  CO  VORTAC       12000 


CIEH,  IN  FIX 


FORT  WAYNE,  IN  VORTAC        2800 


§95.6040  VOR  FEDERAL  AIRWAY  40 
B  umna  n  aoom« 


U  S.  CANADIAN  BORDER 

*4000-MRA 
KITTY,  OH  HX 


•KITTY,  OH  FIX 
DRYER.  OH  VORTAC 


4000 
3000 


§95.6075  VOR  FB>ERAL  AIRWAY  75 

B  AMBIOED  lY  AD0M6 


DRYER,  OH  VORTAC 
VARYS,  OH  HX 


VARYS,  OH  FIX  3000 

U.S.  CANAOtAM  BORDER  3000 
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FROM 

§95.6077  VOR  HDikAt  AIRWAY  77 
B  AMBttED  TO  READ  M  PART 


SAN  ANGELO.  TX  VORTAC 
HEYDN,  KS  FIX 
TOPEKA,  KS  VORTAC 


ABILENE,  TX  VORTAC 
TOPEKA,  KS  VORTAC 
ST  JOSEPH,  MO  VORTAC 


MEA 


4000 
3500 
2900 


FROM  TO 

§95.6103  VOR  FB«AL  AIRWAY  103 

B  AMBMD  TO  READ  M  PART 


MEA 


AKRON,  OH  VOR/OME 
U.S.  CANADIAN  BORDER 


U.S.  CANADIAN  BORDER  3000 

LANSING.  Ml  VORTAC  8000 

MAA-16000 


§95.60<^  vo»  «DFS.*',    ».!9VVAY  90 

B  iM^ma  lu  «Uu  m  PART 

U.S.  aNADIAN  BORDER  DUNKIRK,  NY  VORTAC 


§95.6095  VOR  FDOAL  AIRWAY  95 

B  A.'MBmD  TO  READ  M  PART 


CASTI,  AZ  FIX 

DERAAA,  NM  FIX 

•11400- 

MOCA 

OERAAA,  NM  RX 

FARMINGTON,  NM 

1 

1 

VORTAC 

EBNO 

WBND 

•8300- 

MOCA 

TREES,  CO  RX 

•CHILT,  CO  FIX 

[ 

SWBNO 

1 

NEBNO 

•13200- 

MCA  CHILT  RX,  SW  BND 

3000 


'13000 


•8000 
•13000 


16300 
13000 


IS  AMBIDB)  TO  DBEH 


CRIBS,  OH  FIX 

U.S.  CANADIAN  BORDER 

•3500 

•1700  -  MOCA 

SALEM,  Ml  VORTAC 

CHEMS.  Ml  RX 

2800 

CHEMS,  Ml  FIX 

LANSING.  Ml  VORTAC 

2900 

§95.6116  VOR  FB>ERAL  AIRWAY  116 
B  AMDttP  TO  READ  M  PART 


SALEM,  Ml  VORTAC 
•2400  •  MOCA 
U.S.  CANADIAN  BORDER 

MUSKK.  OH  RX 


U.S.  CANADIAN  BORDER 
MUSKK,  OH  FIX 
ERIE,  PA  VORTAC 


•3100 


3000 

MAA-16000 
3000 


§95.6126  VOR  FB>BtAL  AIRWAY  126 
B  ANIBttB  TO  READ  M  PART 


§95.60«*  vop  m)Fif*i  AIRWAY  96 

IS  ,,M#»«D?i  ,;,  iiAi  W  PART 

KOKOMO,  IN  VORTAC  FORT  WAYNE,  IN  VORTAC         2600 


WATERVILLE,  OH  VOR/DME     SANDUSKY,  OH  VOR/DME 
SANDUSKY,  OH  VOR/DME       DRYER,  OH  VORTAC 


§95.6132  VOR  FBMiAL  AIRWAY  132 
B  AMBMD  TO  READ  M  PART 


3000 
3000 


IS  AMBIDB)  TO  DBni 


STEAL,  KS  RX 


HUTCHINSON,  KS  VORTAC        3200 


WATERVILLE,  OH  VOR/DME     U.S.  CANADIAN  BORDER  3000 

§95.6098  VOR  fiuikj..  AIRWAY  98 

B  AMENDS)  lY  AD0M6 


DAYTON,  OH  VOR/OME 


MIZAR,  Ml  FIX 


IS  AMENDI^  TO  DBITE 


10000 


§95.6133  VOR  FDBtAL  AIRWAY  133 

B  AMBIOO  TO  READ  M  PART 


MANSRELD,  OH  VORTAC 
U.S.  CANADIAN  BORDER 
SAL£M.  Ml  VORTAC 


U.S.  CANADIAN  BORDER  3000 

SALEM,  Ml  VORTAC  3000 

SAGINAW,  Ml  VORTAC  3000 


§95.6144  VOR  FB)ERAL  AIRWAY  144 

B  AMBDD  TO  READ  M  PART 


CARLETON,  AAI  VORTAC  U.S.  CANADIAN  BORDER  2400  ^^^'  "*  "'^ 


FORT  WAYNE.  IN  VORTAC        2800 


§95.6100  VOR  FfDISA-    iitWAY  100 

B  AMWDe    ";    mat 


§95.6160  VOR  FBBAL  AKWAY  160 
B  AMBMDIY 


UTCHRELO,  Ml  VORTAC  ADRAN,  Ml  FIX  3000 

ADRAN,  Ml  RX  CARLETON,  Ml  VORTAC  •2800 

•2200 -MOCA 


DENVER,  CO  VORTAC  PYNNE,  CO  RX 

PYNNE,  CO  RX  •TREES,  CO  FIX 

•12100  •  AACA  TREES  RX,  SW  BND 
••13400  -  MOCA 


10600 
••15000 


.T 


/ 


4dOjB^'' 
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ROM                                    10 

MEA 

FROM 

10 

MM 

S95.«i6i  von  faauL  mmmy  mi 

§95.6218  fOl  MDBIAl   ■^**''  218 

B  AMBID9  l«  HA*  H  MRT 

B  Al 

MEM*  ft  MuU 

POIKA,  TX  nX                         MttLSAP.  tt  VORTAC 

3000 

tANSING.  Ml  VORTAC 

POWTUC.  Ml  VORTAC 

3000 

MOVtL.  OK  TO                        OSV»«GO.  KS  VORTAC 

2800 

PONTIAC,  MM  VORTAC 

MOVIE.  Ml  FIX 

2800 

BUTLER,  MO  VORTAC               NAPOLEON.  AAO  VORTAC 

2900 

NOVIE,  Ml  HX 

U^.  CANADIAN  BORDER 

3000 

U.S.  CANADIAN  BORDER 

CRIBS,  OH  FIX 

•3500 

§95.6176  VOR  FB>ESAL  AIRWAY  176 

•1700  -  MOCA 
CRIBS,  OH  FIX 

AKKOM.  OH  VOR/BME 

3000 

IS  oanD 

PONTIAC,  Ml  VORTAC              IKS.  CANADIAN  BORDER 
*2400  -  MOCA 

*3000 

§95.6221  VOR  FB)CRAL  AIRWAY  221 
B  AMENDB  TO  READ  M  PART 

§95.6189  VOR  FEDCRAL  AIRWAY  189 
B  AMMDB  TO  RMS  M  PMT 


SALEM,  Ml  VORTAC 

OELOW,  Ml  RX 

3000 

DELOW,  Ml  FIX 

U.S.  CANADIAN  BORDER 

4000 

U.S.  CANADIAN  BORDER 

ERIE,  PA  VORTAC 

3000 

HOPEWELL,  VA  VORTAC 
•3000 -MRA 
••1400  -  MOCA 

WAIKS,  VA  FIX 

•1400 -MOCA 


•WAIKS,  VA  FIX  ♦•2000 


FRANTUN,  VA  VORTAC  '2000 


§95.6210  VOR  FSERAL  AIRWAY  210 

B  AMBOS  TO  READ  M  PAH 


§95.6231  VOR  FB)ERAL  AIRWAY  231 
B  AMB»ED  TO  READ  M  PART 


SALMON,  ID  VOR/OME 
TUFFY,  MT  FIX 


TUFFY,  MTFIX  12000 

•MISSOULA,  MT  VORTAC 
S8ND  12080 

NBNO  9000 

•1008  •  MCA  MISSOULA  VORTAC,  S  8ND 


FULLY,  NM  fU 

FARMINCTOM.  NM 
VORTAC 

8300 

§95.6232  VOR  FEDERAL  AIRWAY  232 

LAAAAR,  CO  VORTAC 

LIBERAL,  KS  VORTAC 

6000 

B  Al 

NMiDTO  oem 

ROLLS,  OK  FIX 

•WAXEY,  OK  FIX 

8400 

. 

•4400 -MRA 

CRIBS,  OH  RX 

•2300 -MOCA 

MENTO,  OH  FIX 

•3000 

MENTO,  OH  FIX 

CHARDON,  OH  VORTAC 

3000 

§95.6214  VOR  FEDERAL  AIRWAY  214 
B  AMMBB  n  KAO  M  PART 


MARION,  IN  VOR/DME 


MUNCIE,  IN  VOR/OME 


§95.6216  VOR  FEDERAL  AIRWAY  216 
B  AMMBB  TO  n»  M  PART 


MANKATO,  KS  VORTAC 

•3100 -MOCA 
PECK,  Ml  VORTAC 


PAWNEE  CITY,  NE 
VORTAC 

U.S.  CANADIAN  BORDER 


2800 


•3600 


5000 


§95.6260  VOR  FEDOAL  AIRWAY  260 
B  AMBlOa  TO  READ  M  PART 


HOPEWELL,  VA  VORTAC 
•3000 -MRA 
**1400  -  MOCA 

WAIKS,  VA  RX 

•1400 -MOCA 


•WAIKS,  VA  FIX 


FRANKUN,  VA  VORTAC 


§95.6275  VOR  FEDERAL  AIRWAY  27S 
B  AMBOS  T8 


•2000 


•2000 


S9S^217  vol  FEDERAL  AIRWAY  217 

B  AMENDB  TO  READ  M  PART 


DAYTON,  OH  VOR/DME 
•3000 -MOCA 


KLNCOHRK 


•)6000 


GREEN  BAY,  Wi  VORTAC         CEOL.  Wl  FIX 
•2200  -  MOCA 


•2700 


IS  AMENDB)  TO  MUTE 


SOMIL,  Ml  HK 

•2300 -MOCA 


SAIIM,  Ml  VORTAC 


*3008 
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FRC»«  '« 

§5i;.6i:/6  ■•'O*  ♦■fOIS.M  i^mynM  276 
It  B   .-^^w:^  TO  BBIK 


MEA 


ROM  TO 

§95.4337  VOR  FEDERAL  AIRWAY  337 
B  AK—BO  TO  READ  M  PMTT 


AIEA 


U.S.  CANADIAN  BORDER  ERIE,  PA  VORTAC  *«500 

•3100  -  MOCA 


§95.6277  VOR  FBlBtAl  AIRWAY  277 
B  AMNDO  TO  READ  81  MIT 

FORT  WAYNE.  IN  VORTAC        BACa,  IN  FIX  2800 

BAGEL,  WFi:^  KEHiR,  Ml  VORTAC  2700 


ll 


§95.6280  VOR  FEDERAL  AIRWAY  280 
B  AA«ENDa  TO  HAD  M  PART 


AKRON,  OH  VOR/DME  '  US.  CANADIAN  BORDER 

U.S.  CANADIAN  BORDER  PECK,  Ml  VORTAC 

PKK.  Ml  VORTAC  SAGINAW,  Ml  VORTAC 

§95.6354  VOR  FB>ERAL  AIRWAY  354 
B  AMMBB  TO  READ  Bt  PART 


PIONEER,  OK  VORTAC 


EMPORIA,  KS  VORTAC 


§95.6450  VOR  FEDERAL  AIRWAY  450 
B  AMMDB  TO  READ  Nl  PART 


5000 
7000 
3000 


3500 


AAAARILLO,  TX  VORTAC 

♦4900  -  MOCA 
HEYDN,  KS  RX 

II 


GAGE,  OK  VORTAC 
TOPBCA.  KS  VORTAC 


§95.6287  VOR  FEDERAL  AIRWAY  287 
B  AMMBB  TO  REM)  M  PACT 


R)RT  JONES,  CA  VORTAC  KIAMA,  OR  RX 
•9700  -  MOCA 

KLAMA.  OR  RX  •MEOPORO,  OR  VORTAC 

,1  SE8N0 

I  I  11^  BND 

•7000  -  MCA  MEDFORD  VORTAC,  S£  BND 
••8000  -  MOCA 


§95.6297  VOR  FEDERAL  AIRWAY  297 
B  AMENDB  TO  READ  JN  PACT 


AKRON,  OH  VOR/OME 

•4000 -MRA 
KITTY,  OH  FIX 

II 


•KITTY,  OH  FIX 

U.S.  CANADIAN  BORDER 


§95.6304  VOR  FEDERAL  AIRWAY  304 

B  mm-,m  TO  ROD  Bl  PACT 


•5500 
3500 


'10000 


"10000 
•♦8000 


3000 
4000 


RJHT,  Ml  VORTAC 
KATTY,  Ml  FIX 


KATTY,  AM  FIX 

U.S.  CANADIAN  BORDER 


§95.6464  VOR  FEDERAL  AIRWAY  464 
B  AMBiDB  BY  AOOINC 


SALEM.  Ml  VORTAC 
OaOW,  Ml  RX 


DELOW,  Ml  RX 

U.S.  CANADIAN  BORDER 


§95.6502  VOR  FEDERAL  AIRWAY  502 
B  AMMDB  TO  READ  81  PACT 


STEAL,  KS  RX 
EMPORIA,  KS  VORTAC 
OESOT,  KS  RX 


HUTCHINSON,  KS  VORTAC 
DESOT,  KS  RX 
NAPOLEON,  MO  VORTAC 


§95.6507  VOR  FEDERAL  AIRWAY  507 
B  AMMDB  TO  BAt  M  PACT 


WAXEY,  OK  FIX 


ROLLS,  OK  FIX 


§95.6522  VOR  FEDERAL  AIRWAY  522 
B  AMMOCD  BY  ADDM6 


3000 

4000 


3000 

4000 


3200 
3100 
3000 


8400 


UBERAL,  KS  VORTAC 


LAMAR,  CO  VORTAC 


6000 


DUNKIRK.  NY  VORTAC 


U.S.  CANADIAN  BORDER 


3000 


§95.6320  VOR  FEDERAL  AIRWAY  320 

B  AMBttB  TO  READ  Bl  PACT 


!! 


PECK.  Ml  VORTAC 


U.S.  CANADIAN  BORDER 


FROM 
§95.7547  jn  ROUTE  NO.  547 


6000 


§95.6578  VOR  FEDERAL  AIRWAY  578 

B  AMMDB  BY  ADDRR 


ALMA,  GA  VORTAC 


TO 


B  AMENDB  TO  READ  M  PACT 


SAVANNAH,  GA  VORTAC 


MCA 


6000 


FLIHT.  Ml  VORTAC 

|FR  Doc.  69-27279  Fiied  11-20-89: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  PART  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs  Not  Sub)ect  to 
Certification;  Nystatin,  Neomycin, 
Thiostrepton,  and  Triamcinolone 
Acetonlde  Ointment 

agency:  Food  and  Drug  Administration. 
ACnow:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  sponsored  by  A.  H. 
Robjns  Co.,  and  Biocraft  Laboratories, 
Inc.  The  NADA  provides  for  the  use  of 
nystatin,  neomycin,  thiostrepton,  and 
triamcinolone  acetonide  ointment  on 
dogs  and  cats  for  the  treatment  of  acute 
and  chronic  otitis,  interdigital  cysts, 
dermatologic  disorders,  and  for  dogs  for 
the  treatment  of  anal  gland  infections. 
EFFECTIVE  DATE:  November  21. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  for  Veterinaiy 
Medicine  [HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MB  20857,  301^14^3420. 
SUPPLEMENTARY  INFORMATION:  A.  H. 
Robins  Co.,  1405  Cummings  Dr..  P.O. 
Box  26609,  Richmond,  VA  23261,  and 
Biocraft  Laboratories,  Inc.,  92  Route  46, 
P.O.  Box  200,  Elmwood  Park,  NJ  07407, 
filed  NADA  140-889,  which  provides  for 
the  use  of  a  nystatin,  neomycin, 
thiostrepton,  and  triamcinolone 
acetonide  ointment  on  dogs  and  cats  for 
the  treatment  of  acute  and  chronic  otitis 
of  varied  etiologies,  interdigital  cysts 
and  anal  gland  infections  in  dogs.  The 
product  is  also  indicated  in  the 
management  of  dermatologic  disorders 
characterized  by  inflammation  and  dry 
or  exudative  dermatitis,  particularly 
those  caused,  complicated,  or 
threatened  by  bacterial  or  candidal 
[Candida  albicans]  infections.  It  is  also 
indicated  for  treatment  of  exzematous 
dermatitis,  contact  dermatitis,  and 
seborrheic  dermatitis,  and  as  an  adjunct 
in  the  treatment  of  dermatitis  due  to 
parasitic  infestation.  The  NADA  is 
approved  and  21  CFR  524.1600a  is 
amended  in  paragraph  (b)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(til),  a  summary  of 
safety  and  effectiveness  data  and 


information  submitted  to  mppori 

approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  524  continues  to  read  as  follows: 

Authority;  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  524.1600a  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

§524.1 600a    Nystatin,  neomycin, 
thiostrepton,  and  triamdnotone  acetonide 
ointment. 

•        *        •        •        * 

(b)  See  Nos.  000031/000332 
(cosponsors),  011519,  025463,  051259,  and 
053501  in  S  510.600(c)  of  this  chapter. 
***** 

Dated:  November  9. 1989. 
Richard  H.  Teske, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 
[PR  Doc.  89-27299  Filed  11-20-89;  8:45  am] 
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action:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  amend 
§5  1.752-OT,  1.752-lt,  1.752-2T,  1.752-4T, 
and  1.704-lT.  The  text  of  the  temporary 
regulations  set  forth  in  this  docimient 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
date:  The  amendments  to  §  §  1.752-OT, 
1.752-lT,  1.752-2T,  1.752-4T  and  1.704- 
IT  are  effective  as  of  December  29. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Munday,  202-377-9470  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  that  amend  §S  1.752-OT, 
1.752-lT,  1.752-2T,  1.752-4T.  and  1.704- 
IT  to  make  certain  clarifying  and 
corrective  changes  to  those  regulations 
in  response  to  questions  and  comments 
from  taxpayers.  The  temporary 
regulations  added  by  this  document  will 
remain  in  effect  until  superseded  by 
later  temporary  or  final  regulations 
relating  to  these  matters.  The  Service 
solicits  comment  on  the  changes  made 
to  the  temporary  regulations  by  this 
document  and  the  need  for  additional 
changes.  Pursuant  to  the  extension  of 
time  published  in  the  Federal  Register 
for  Tuesday,  June  20. 1989  (54  FR  25878), 
comments  and  requests  for  a  public 
hearing  on  PS-229-84  must  be  delivered 
or  mailed  by  January  19, 1990. 

Explanation  of  Amendments  to 
Temporary  Regulations  Under  Section 
752 

The  amendments  to  the  temporary 
regulations  under  section  752 
("temporary  section  752  regulations") 
are  discussed  below. 

Nonrecourse  Debt  for  Which  Partner 
Has  Assumed  Obligation  To  Pay 
Interest 

Under  the  temporary  section  752 
regulations,  if  a  partner  would  be 
obligated  to  pay  the  interest  that  will 
accrue  on  an  otherwise  nonrecourse 
liability  of  the  partnership  if  the 
partnership  failed  to  pay  such  interest, 
then  the  partner's  economic  risk  of  loss 
for  such  liability  is,  under  certain 
circumstances,  increased  by  an  amount 
equal  to  the  present  value  of  the 
remaining  interest  payments  that  such 
partner  would  be  obligated  to  make.  See 
5  1.752-lT(d)(3)(v).  In  cases  to  which 
this  rule  applies,  it  is  intended  to  cause 
a  partner  to  bear  the  economic  risk  of 
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loss  for  an  otherwise  nonrecourse 
liability  only  to  the  extent  that  the 
partner  is  obligated  to  pay  interest  that 
will  accrue  economically  on  wich 
liability  after  the  time  of  soch 
determination  because  only  such 
interest  may  appropriately  be  taken  into 
account  in  determining  the  present  value 
of  such  liability.  See  proposed  regulation 
§  1.446-2  for  an  economic  accrual 
method  of  computing  interest.  Any 
interest  that  has  already  accrued 
economically  on  such  Hability  but 
remains  unpaid  should  be  considered  a 
separate  indebtedness  and  will,  in  fact, 
be  treated  as  a  separate  partnership 
liability  if  such  accrued  but  unpaid 
interest  is  deductible  by  the  partnership. 
See  §  1.75^-lT(g)  regarding  the 
definition  of  liabiHty  for  purposes  of 
section  752.  Therefore,  in  order  to  avoid 
overstating  the  amount  of  a  partner's 
economic  risk  of  loss  for  an  otherwise 
nonrecourse  liability  by  taking  into 
account  interest  that  has  already 
accrued  economically  on  such  liability 
(and  which  may  itself  constitute  a 
separate  partnership  liability), 
paragraph  (d)(3)(v)  of  §  1.752-lT  has 
been  amended  by  this  document  to 
provide  that  the  economic  risk  of  loss 
that  a  partner  will  be  determined  to  bear 
for  an  otherwise  nonrecourse  liability 
under  that  paragraph  must  be  computed 
with  respect  to  interest  accruing 
economically  on  such  liability  after  the 
time  of  such  determination. 

For  example,  assume  partner  A  agrees 
to  pay  all  of  the  interest  that  is  payable 
on  an  otherwise  SlOO  nonrecourse 
liability  of  the  partnership  if  the 
partnership  fails  to  pay  such  interest, 
and  that  §  1.752-lT(d){3)(v)  applies  to 
that  obligation.  At  the  time  the  liability 
is  incurred,  A  will  be  considered  to  bear 
the  economic  risk  of  loss  for  that 
liability  to  the  extent  of  the  present 
value  of  all  the  interest  payable  on  such 
liability  during  its  term.  At  the  end  of 
the  taxable  year  in  which  such  liability 
is  incurred,  however,  A  will  be 
considered  to  bear  the  economic  risk  of 
loss  for  the  otherwise  $100  nonrecourse 
liability  only  to  the  extent  of  the  present 
value  of  the  remaining  interest  payable 
on  sudi  liability  that  accrues 
economically  after  the  end  of  such  year. 
Any  interest  that  accrued  economically 
on  the  liability  during  that  year  but  was 
not  payable  prior  to  the  end  of  the  year 
(and  any  interest  that  may  thereafter 
accrue  on  such  interest)  is  not  taken  into 
account  in  determining  the  economic 
risk  of  loss  that  A  will  be  considered  to 
bear  for  such  liability  at  the  end  of  the 
year  (without  regard  to  whether  such 
accrued  but  unpaid  interest  is 


deductible  under  the  partnership's 
method  of  accounting). 

De  Minimis  Rule 

Under  the  temporary  section  752 
regulations,  if  a  partner  (or  a  person 
related  to  a  partner)  makes  a 
nonrecourse  loan  to  the  partnership, 
such  partner  is  generally  considered  to 
bear  the  economic  risk  of  loss  for  that 
liabihty.  The  regulations  do,  however, 
provide  a  de  minimis  exception  to  that 
rule.  See  5  1.752-lT(d)(3)(vii).  The  de 
minimis  rule  provides  that  if  a  partner 
(or  person  related  to  a  partner)  makes  a 
loan  to  the  partnership  that  would 
otherwise  be  treated  as  a  nonrecourse 
liabihty,  such  partner  will  not  be 
considered  to  bear  the  economic  risk  of 
loss  for  that  liability  if  (1)  the  partner's 
interest  (including  the  interest  of  any 
person  related  to  such  partner)  in  each 
item  of  partnership  income,  gain,  loss, 
deduction,  or  credit  is  10  percent  or  less, 
and  (2)  the  loan  constitutes  qualified 
nonrecourse  financing  within  the 
meaning  of  section  465(b)(6). 

In  situations  in  which  a  partner's 
interest  in  the  partnership  varies, 
taxpayers  have  asked  whether  a 
partner's  interest  in  items  of  partnership 
income,  gain,  loss,  deduction,  or  credit 
should  be  determined  with  reference  to 
the  partner's  interest  in  such  items  for 
the  current  year  or  the  partner's  interest 
in  such  items  over  the  life  of  the 
partnership.  This  document  amends  the 
de  minimis  rule  to  clarify  that  the  rule  is 
inapplicable  unless  the  partner's  interest 
in  each  item  of  partnership  income,  gain, 
loss,  deduction,  or  credit  that  may  be 
realized  for  any  year  during  the  life  of 
the  partnership  is  10  percent  or  less. 

In  addition,  since  the  rules  of  section 
465(b)(6)  apply  solely  to  financing 
incurred  in  the  activity  of  holding  real 
property,  the  de  minimis  rule  applies 
only  to  financing  that  is  borrowed  with 
respect  to  the  activity  of  holding  real  » 
property.  This  document  modifies  the 
definition  of  qualified  nonrecourse 
financing  for  purposes  of  the  de  minimis 
rule.  Under  that  modification,  the 
determination  of  whether  financing 
constitutes  qualified  nonrecourse 
financing  for  purposes  of  the  de  minimis 
rule  is  made  without  regard  to  the  type 
of  activity  with  respect  to  which  the 
financing  is  borrowed. 

Finally,  the  de  minimis  rule  has  also 
been  amended  to  clarify  the  application 
of  the  rule  to  tiered  partnerships.  This 
modification  clarifies  that  in  any  case  in 
which  the  lender  (or  a  person  related  to 
the  lender)  owns  an  interest  in  a 
partnership  that  is  a  partner  in  the 
partnership  to  which  the  loan  is  made, 
the  de  minimis  rule  is  satisfied  if  the 


lender  (or  related  person)  has  a  10 
percent  or  less  interest  (directly  or 
indirectly  tiirough  one  or  more 
partnerships)  in  each  item  of  income, 
gain,  loss,  deduction,  or  credit  that  may 
be  realized  by  the  partnership  to  which 
the  loan  was  actually  made. 

Related  Persons 

The  related  person  rules  contained  in 
§  1.752-lT(h)  are  amended  by  this 
document  in  several  respects.  First,  in 
determining  the  percentage  of  related 
ownership  between  a  person  and  a 
partner,  natural  persons  are  currently 
deemed  to  have  a  zero  percent 
percentage  of  related  ownership  with 
respect  to  each  other.  In  some  cases,  this 
rule  inappropriately  prevents  partners 
who  are  natural  persons  from  bearing  a 
portion  of  the  economic  risk  of  loss  for  a 
partnership  liability.  For  example, 
consider  a  partnership  in  which  the 
general  partner  is  ah  S  corporation  that 
is  wholly-owned  by  a  natural  person 
and  the  limited  partner  is  the  brother  of 
such  natural  person.  If  the  partners' 
father  made  a  loan  to  the  partnership, 
the  related  party  rules  provide  that  there 
would  be  a  100  percent  percentage  of 
related  ownership  between  the  father 
and  the  S  corporation  li.e.,  the  general 
partner)  and  a  zero  percent  percentage 
of  related  ownership  between  the  father 
and  the  limited  partner.  As  a  result,  the 
general  partner  would  bear  the  entire 
economic  risk  of  loss  for  the  loan.  In  this 
case,  since  the  father  is  related  to  the  S 
corporation  solely  because  it  is  wholly- 
owned  by  one  of  his  children,  the 
percentage  of  related  ownership 
between  the  father  and  the  general 
partner  and  the  father  and  the  limited 
partner  should  be  the  same.  Therefore, 
the  temporary  section  752  regulations 
are  amended  by  this  document  to 
provide  that  related  natural  persons 
shall  be  deemed  to  have  a  100  percent 
percentage  of  related  ownership  with 
respect  to  each  other. 

Second,  the  related  person  rules 
currently  provide  that  if  related  persons 
own  (directly  or  indirectly)  interests  in 
the  same  partnership,  then  such  persons 
shall  not  be  treated  as  related  persons 
for  purposes  of  determining  the 
economic  risk  of  loss  borne  by  each  of 
them  for  the  liabilities  of  such 
partnership.  See  1 1.752-lT(h)(4).  The 
use  of  the  term  "indirecdjr"  in  the 
parenthetical  has  caused  some 
confusion.  The  term  is  intended  to  refer 
only  to  interests  owned  indirectly 
through  one  or  more  partnerships  and 
the  regulations  are  amended 
accordingly. 

The  third  amendment  to  tfie  related 
person  rules  of  t  t.7S2r-VT\h]  adds  a  new 
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paragraph  (h](5]  that  provides  a  special 
rule  for  loans  from  certain  entities. 
Paragraph  (h)  generally  provides  that  a 
person  is  related  to  a  partner  if  the 
person  and  the  partner  bear  a 
relationship  to  each  other  that  is 
specified  in  section  267(b)  or  section 
707(b)(1)  (taking  into  account  certain 
modifications  made  to  those  provisions 
for  purposes  of  the  temporary  section 
752  regulations).  Under  these  rules  as  in 
effect  prior  to  the  amendments  made  by 
this  document,  if  a  partner  makes  a  loan 
to  the  partnership  through  another  entity 
in  which  the  partner's  interest  is 
insufficient  to  cause  such  entity  to  bear 
a  relationship  to  the  partner  that  is 
speciHed  in  section  267(b)  or  section 
707(b)(1)  (as  modified  by  the  temporary 
regulations),  the  partner's  interest  in 
that  entity  will  not  be  taken  into  account 
in  determining  whether  such  partner 
bears  any  of  the  economic  risk  of  loss 
for  the  loan.  Paragraph  (h)(5)  provides, 
however,  that  if  (1)  a  liability  of  a 
partnership  represents  an  obligation 
owed  to  another  entity  [i.e.,  another 
partnership,  an  S  corporation,  a  C 
corporation,  or  a  trust),  (2)  a  partner  of 
such  partnership  owns  more  than  a  20 
percent  interest  (including  any  interest 
owned  by  a  person  related  to  such 
partner)  in  such  other  entity,  and  (3) 
such  other  entity  is  availed  of  to  act  as 
the  creditor  with  respect  to  such  liability 
(e.^.,  to  make  a  loan  to  the  partnership) 
or  to  act  as  a  guarantor  of  such  liability 
with  a  principal  purpose  of  avoiding  the 
determination  under  §  1.752-lT(d)(3) 
that  such  partner  bears  the  economic 
risk  of  loss  for  all  or  part  of  such 
liability,  then  such  partner  shall  be 
treated  as  holding  such  other  entity's 
interest  as  a  creditor  or  guarantor  to  the 
extent  of  such  partner's  ownership 
interest  in  such  entity. 

Effective  Dates  and  Transitional  Rules 

The  effective  dates  and  transitional 
rules  contained  in  S  1.752-4T  are 
amended  by  this  document  in  several 
respects.  First,  the  effective  date  of  the 
regulations  with  respect  to  partner  loans 
and  guarantees  set  forth  in  paragraph 
(b)  of  that  section  is  amended  to  clarify 
that  the  March  1, 1984  effective  date 
specified  in  that  paragraph  applies  only 
to  certain  nonrecourse  loans  made  or 
guaranteed  by  partners  and  not  to 
nonrecourse  loans  made  or  guaranteed 
by  persons  related  to  partners.  In 
addition,  paragraph  (b)  of  §  1.752-4T  is 
amended  to  provide  that  the  temporary 
section  752  regulations  do  not  apply  to 
liabilities  incurred  or  assumed  by  the 
partnership  prior  to  March  1, 1984. 

Second,  a  new  paragraph  is  added  to 
§  1.752-4T  to  address  the  application  of 
the  temporary  section  752  regulations  to 


situations  in  which  taxpayers  have  filed 
tax  returns  that  are  inconsistent  with 
the  regulations.  Under  that  new 
paragraph,  if  a  partnership  liability 
incurred  before  January  30, 1989  is 
subject  to  the  provisions  of  §§  1.752-lT, 
-2T.  and  -3T  pursuant  to  paragraph  (b) 
of  §  1.752-4T.  and  a  partner  has  filed  a 
tax  return  reflecting  taxable  income  that 
has  been  determined  by  claiming  a 
share  of  that  hability  in  excess  of  that 
allocable  to  such  partner  under  the 
provisions  of  those  sections,  then  the 
partner  must  file  subsequent  tax  returns 
in  a  manner  that  is  consistent  with  such 
prior  return.  To  the  extent  that  claiming 
an  excessive  share  of  the  liability 
reduced  the  taxable  income  reported  on 
the  partner's  return  for  a  taxable  year, 
the  partner  must  determine  taxable 
income  for  purposes  of  filing  any 
subsequent  tax  returns  in  a  manner  that 
reflects  the  excessive  share  of  the 
liability  claimed  by  the  partner  in 
determining  the  taxable  intome 
included  on  such  prior  return  unless  the 
partner  amends  such  prior  return  to 
comply  with  the  rules  of  §§  1.752-lT. 
-2T,  and  -3T.  This  consistency 
requirement  will  not  preclude  the 
Internal  Revenue  Service  from 
examining  the  taxpayer's  prior  income 
tax  return  and  determining  a  deficiency 
in  the  taxpayer's  income  tax  liability  for 
such  prior  year  as  a  result  of  the  failure 
to  comply  with  the  rules  of  §§  1.752-lT, 
-2T.  and  -3T.  In  addition,  the 
consistency  requirement  imposed  by  the 
temporary  section  752  regulations  under 
the  circumstances  described  therein  is 
not  intended  to  limit  the  duty  of 
consistency  that  may  apply  to  taxpayers 
in  other  cases.  See,  e.g.,  Herringtqp  v. 
Commissioner,  854  F.2d  755  (5th  Cir. 
1988). 

Miscellaneous  Amendments 

The  definition  of  a  liability  for  which 
a  creditor's  right  to  repayment  is  limited 
to  one  or  more  assets  of  the  partnership 
is  amended  by  this  document  to  clarify 
the  meaning  of  that  term.  See  §  1.752- 
lT(d)(3)(ii)(B)(4)(/0.  Among  other  things, 
the  amendment  clarifies  the  proper 
operation  of  the  rules  in  certain 
situations.  Under  the  temporary  section 
752  regulations,  a  partner  may  be 
considered  to  bear  the  economic  risk  of 
loss  for  a  partnership  liability  to  the 
extent  that  the  partner  is  obligated  to 
reimburse  another  partner  for  payments 
made  with  respect  to  that  liability.  The 
amendment  clarifies  that  the  result  will 
be  the  same  in  a  situation  in  which  the 
partner's  obligation  to  make  the 
reimbursement  is  in  the  form  of  an 
obligation  to  make  a  contribution  to  the 
partnership  and  the  partnership 
agreement  provides  for  a  distribution  to 


the  other  partner  as  reimbursement  for 
the  partner's  payment  with  respect  to 
the  liability. 

This  document  amends  the  temporary 
section  752  regulations  to  clarify  that  an 
increase  in  a  partner's  share  of 
partnership  liabilities  (or  the  partner's 
individual  liabilities)  and  a  decrease  in 
a  partner's  share  of  partnership 
liabilities  (or  in  partner's  individual 
Habilities)  that  result  from  the  same 
transaction  may  be  offset  against  each 
other  prior  to  determining  the  amount  of 
any  constructive  contribution  or 
distribution  of  money  under  section  752 
and  the  regulations  thereunder. 

Example  (1)  in  paragraph  (b)  of 
§  1.752-2T  considers  a  situation  in 
which  a  partner  contributes  property 
subject  to  a  recourse  liability  to  the 
partnership.  This  example  assumes  that 
the  transferor  of  the  property  bears  the 
economic  risk  of  loss  for  the  liability 
encumbering  the  property  after  the 
contribution  because  the  transferor 
remains  personally  liable  to  the  creditor. 
This  example  is  amended  to  clarify  that 
the  transfer  is  assumed  to  bear  the 
economic  risk  of  loss  for  the  liability 
encumbering  the  property  after  the 
contribution  because  the  transferor 
remains  personally  liable  to  the  creditor 
and  none  of  the  other  partners  bears  any 
of  the  economic  risk  of  loss  for  the 
liability  under  state  law  or  otherwise. 

Explanation  of  Amendments  to 
Temporary  Regulations  Under  Section 
704 

The  amendments  to  the  temporary 
regulations  under  section  704 
("temporary  section  704  regulations") 
are  discussed  below. 

Distribution  of  Nonrecourse  Liability 
Proceeds  Allocable  to  an  Increase  in 
Minimum  Gain 

Under  the  temporary  section  704 
regulations  as  in  effect  prior  to  the 
amendments  made  by  this  document,  a 
partner's  share  of  partnership  minimum 
gain  is  increased  by  any  distribution  to 
such  partner  of  proceeds  of  any 
nonrecourse  liability  of  the  partnership 
that  are  allocable  to  an  increase  in 
partnership  minimum  gain 
("nonrecourse  distribution  rules").  See 
§  1.704-lT(b)(4)(iv)  (/)  and  {g).  The 
allocation  of  a  share  of  partnership 
minimum  gain  to  a  partner  to  match  a 
distribution  to  the  partner  of  proceeds  of 
a  nonrecourse  liability  that  are  allocable 
to  an  increase  in  partnership  minimum 
gain  is  premised  on  the  assumption  that 
a  distribution  of  proceeds  of  a 
noncourse  liability  that  is  allocable  to 
an  increase  in  minimum  gain  generally 
reflects  the  manner  in  which  the 
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partners  have  agreed  to  share  the 
economic  gain  corresponding  to  such 
mmimum  gain.  In  recognition  of  the  fact 
that  this  assumption  is  not  always 
correct  and  that  in  cases  in  which  the 
partnership  does  not  maintain  accurate 
capital  accounts  it  is  not  clear  whether 
this  assumption  will  be  satisfied,  the 
nonrecourse  distribution  rules  have 
been  amended  by  this  document. 
As  amended,  the  nonrecourse 
distribution  rules  provide  that  a 
distribution  to  the  partners  of  the 
proceeds  of  any  nonrecourse  liability  of 
the  partnership  may  not  be  treated  as  a 
distribution  that  is  allocable  to  an 
increase  in  partnership  minimum  gain 
unless  (1)  throughout  the  full  term  of  the 
partnership  requirements  [1]  and  [2)  of 
§  1.704-l(b)(2)(ii)(A)  are  satisfied  and  (2) 
all  other  material  allocations  and  capital 
account  adjustments  under  the 
partnership  agreement  are  recognized 
under  §§  1.704-l(b)  and  1.704-lT(b).  In 
addition,  the  nonrecourse  distribution 
rules,  as  amended,  provide  that  a 
partnership  may  treat  any  distribution  to 
a  partner  of  the  proceeds  of  a 
nonrecourse  liability  that  would,  but  for 
the  rule  described  in  this  sentence,  be 
treated  as  a  distribution  that  is  allocable 
to  an  increase  in  partnership  minimum 
gain  as  a  distribution  that  is  not 
allocable  to  an  increase  in  partnership 
minimum  gain  to  the  extent  that  such 
distribution  does  not  cause  or  increase  a 
deficit  balance  in  the  partner's  capital 
account  that  exceeds  the  amount  of  such 
deficit  balance  that  the  partner  is 
obligated  to  restore.  Therefore,  to  the 
extent  that  a  distribution  to  a  partner  of 
proceeds  of  a  nonrecourse  liability  that 
are  allocable  to  an  increase  in 
partnership  minimum  gain  causes  a 
deficit  balance  in  the  partner's  capital 
account  that  the  partner  is  not  obligated 
to  restore,  the  partner  must  be  allocated 
a  share  of  the  increase  in  minimum  gain 
allocable  to  such  distribution  because 
the  distribution  has,  in  fact,  fixed  the 
partner's  right  to  the  economic  gain 
corresponding  to  such  minimum  gain 
[i.e.,  the  distribution  has  fixed  the 
partner's  right  to  economic  gain 
corresponding  to  the  minimum  gain 
because  the  partner  is  not  obligated  to 
restore  the  deficit  caused  by  the 
distribution). 

Effective  Dates 

The  effective  dates  contained  in 
§  1.704-lT(b)(4)(iv.)(/n)  are  amended  by 
this  document  in  three  noteworthy 
respects.  First,  the  effective  dates  have 
been  amended  to  clarify  the  treatment  of 
partnership  agreements  entered  into  on 
or  before  December  29, 1988.  See 
§  1.704-lT(b){4)(iv)(/n)(7).  As  amended, 
the  efi'ective  date  provisions  specifically 


slate  that  if  a  partnership  agreement 
entered  into  on  or  before  December  29. 
1988  complied  with  the  provisions  of 
§  1.704-l(b)(4)(iv)(f/)  on  or  before  that 
date,  when  (1)  the  provisions  of  §  1.704- 
l(b)(4)(iv)  (q)  through  (/)  shall  continue 
to  apply  to  such  partnership  for  any 
taxable  year  beginning  after  that  date 
(unless  the  partnership  otherwise  elects) 
and  ending  before  any  subsequent 
material  modification  to  the  partnership 
agreement  and  (2)  the  provisions  of 
paragraph  (b)(4)(iv)  [a]  through  [g]  of 
S  1.704-lT  shall  not  apply. 
Consequently,  the  regulations,  as 
amended,  make  clear  that  paragraphs 
[h]  through  (A)  of  S  1.704-lT  apply  to  all 
partnerships  for  partnership  taxable 
years  beginning  after  December  29, 1988. 

Second,  the  effective  date  of  the 
special  rules  apphcable  to  nonrecourse 
debt  for  which  a  partner  bears  the 
economic  risk  of  loss  under  §  1.704- 
lT{b)(4)(iv)(A)  ("partner  nonrecourse 
debt  rules")  has  been  amended  to 
exclude  from  the  application  of  those 
rules  certain  nonrecourse  debt  for  which 
a  partner  bears  the  economic  risk  of  loss 
through  a  related  person.  Under  the 
temporary  section  752  regulations,  if  a 
person  that  is  related  to  a  partner  makes 
or  otherwise  assumes  the  economic  risk 
of  loss  [e.g.,  through  a  guarantee)  for  a 
nonrecourse  loan  to  the  partnership 
("related  party  nonrecourse  debt"),  such 
partner  is  generally  considered  to  bear 
the  economic  risk  of  loss  for  that 
liability.  See  §  1.752-lT(d)(3).  As  a 
result,  the  temporary  section  752 
regulations  treat  any  related  party 
nonrecourse  debt  as  a  recourse  hability 
that  must  be  allocated  to  the  partner 
that  is  related  to  the  lender  or  guarantor. 
The  temporary  regulations  under  section 
752,  however,  are  generally  applicable 
to  liabilities  incurred  or  assumed  by  a 
partnership  on  or  after  January  30. 1989. 
See  i  1.752-4T(a). 

Accordingly,  any  related  party 
nonrecourse  debt  incurred  or  assumed 
by  a  partnership  before  January  30, 1989. 
is  generally  treated  as  a  nonrecourse 
liability  of  the  partnership  for  purposes 
of  section  752.  Under  the  temporary 
section  704  regulations,  however, 
deductions  attributable  to  related  party 
nonrecourse  debt  for  partnership 
taxable  years  beginning  after  1988  must 
be  allocated  to  the  partner  that  is 
related  to  the  lender  or  guarantor 
without  regard  to  when  the  liability  was 
incurred  or  assumed  by  the  partnership. 
See  §  1.704-lT(b)(4]{iv)  [h).  (A),  and  [m). 
The  Service  has  received  numerous 
comments  regarding  the  different 
effective  dates  applicable  to  related 
party  nonrecourse  debt  under  the 
temporary  section  704  and  section  752 


regulations.  Generally,  those  comments 
have  asserted  that  the  partner 
nonrecourse  debt  rules  under  the 
temporary  section  704  regulations 
should  only  apply  to  related  party 
nonrecourse  debt  incurred  or  assumed 
after  the  issuance  of  the  temporary 
regulations  because  taxpayers  have 
legitimately  structured  transactions 
based  on  the  assumption  that  any  new 
rules  dealing  with  related  party 
nonrecourse  debt  under  sections  704  and 
752  would  only  apply  to  liabilities 
incurred  or  assumed  after  those  rules 
were  issued.  After  careful  consideration, 
the  Service  has  determined  that  similar 
effective  date  rules  should  apply  to 
related  party  nonrecourse  debt  under 
both  the  temporary  section  704  and  the 
temporary  section  752  regulations. 
Tnerefore,  the  temporary  section  704 
regulations  have  been  amended 
generally  to  provide  that  any  related 
party  nonrecourse  debt  that  is  not 
subject  to  the  temporary  section  752 
regulations  [i.e.,  any  related  party 
nonrecourse  debt  incurred  or  assumed 
by  a  partnership  before  January  30, 
1989)  shall  be  treated  as  a  "true" 
nom-ecourse  Hability  for  purposes  of  the 
temporary  section  704  regulations. 

Third,  for  partnership  taxable  years 
beginning  after  December  31, 1986. 
§§  1.704-l(b)(4)(iv)  and  1.704- 
lT(b)(4)(iv)  require  that  deductions 
attributable  to  an  otherwise  nonrecourse 
liability  for  which  a  partner  bears  the 
economic  risk  of  loss  (through 
obligations  undertaken  directly  by  such 
partner)  must  be  allocated  to  that 
partner  ("partner  nonrecourse  debt"). 
Under  this  rule,  a  partnership  liability 
for  a  partner  nonrecourse  debt  is  not 
treated  as  a  nonrecourse  liability  for 
purposes  of  section  704(b)  for 
partnership  taxable  years  beginning 
after  December  31, 1986.  This  rule 
applies  to  all  partner  nonrecourse  debt 
without  regard  to  whether  the  debt  is 
subject  to  the  temporary  section  752 
regulations  (those  regulations  generally 
apply  to  nonrecourse  liabilities  made  or 
guaranteed  by  a  partner  on  or  after 
March  1. 1984  (see  §  1.752-4T{b))).  As  a 
result  if  for  taxable  years  beginning 
before  1987.  partners  were  allocated 
deductions  attributable  to  a  partner 
nonrecourse  debt  that  is  appropriately 
treated  as  a  nonrecourse  liabihty  under 
the  old  section  752  regulations.  Uie 
treatment  of  this  debt  as  a  liability  that 
is  not  a  nonrecourse  liabiUty  for  taxable 
years  beginning  after  December  31, 1986 
may  trigger  a  minimum  gain  chargeback 
that  would  offset  such  nonrecourse 
deductions,  effectively  recapturing  any 
tax  benefits  associated  with  such 
deductions.  This  result  was  unintended 
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and  the  temporary  section  704 
regulations  are  amended  by  this 
document  to  prevent  this  result  Under 
S  1.704-lT(bj(4)(iv)(/nK-«)  as  amended  by 
this  document,  a  portion  of  any  partner 
nonrecourse  debt  that  is  not  subject  to 
the  temporary  regulations  under  section 
752  [i.e.,  generally  any  partner 
nonrecourse  debt  incurred  before  March 
1. 1984)  and  that  is  appropriately  treated 
as  a  nonrecourse  hability  of  the 
partnership  under  the  old  section  752 
regulations  will  continue  to  be  treated 
as  a  nonrecourse  liability  of  the 
partnership  for  purposes  of  section  704 
to  the  extent  necessary  to  prevent  this 
unintended  minimum  gain  chargeback. 

Special  Analysis 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  iTierefore.  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  Chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
the  proposed  rulemaking  for  the 
regulations  was  submitted  to  the 
Administrator  of  the  SmaU  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Mary  Munday.  Office  of 
the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  of  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.701-1  through  1.771-1 

Income  taxes.  Partnerships. 

Adoptioo  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1986 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.&.C.  7805.  *   *  * 


S1.752-OT    (AoMndad] 

Par.  2.  Section  1.752-OT  is  amended  as 
follows: 

1.  Tlie  captions  hsted  under  "§  1.752- 
IT  Treatment  of  partnership  liabilities — 
General  rules  (temporary)"  are  amended 
by  adding  entries  &>r  paragraph  (h)(5)  to 
read  as  follows: 

§  1. 752-1 T    Treatment  of  partnership 
liabilitiea — General  rules  (temporary). 

(h)  Related  person. 

***** 

(5)  Special  rule  for  loans  from  certain 
entities  in  which  a  partner  owns  an  interest. 

(i)  In  general. 

(ii)  Entity. 

(iii)  Ownership  interest 
***** 

2.  The  captions  listed  under  "§  1.752- 
4T  Effective  dates  and  transition  rules 
(temporary)"  are  revised  to  read  as 
follows: 

§  1. 752-4T   Effective  dates  and  transition 
rules  (temporary). 

(a)  In  general. 

(b)  Partner  loans  and  guarantees. 

(c)  Duty  of  consistency. 

(d)  Election. 

(ej  Coordination  with  amendments  to 
section  704(b)  regulations. 
(f)  Cross  reference. 

§1.752-11    [Anwnded] 

Par.  3.  Section  1.752-lT  is  amended  as 
followr 

1.  Paragraph  (d)(3)(ii)(B)(4)(//)  is 
amended  by  revising  the  first  sentence 

thereof  to  read  as  follows: 

***** 

[ii]  A  partnership  liability  is  a  liability 
with  respect  to  which  the  creditor's  right 
to  repayment  is  limited  to  one  or  more 
assets  of  the  partnership  to  the  extent. 
but  only  to  the  extent,  that  the 
outstanding  balance  of  such  liability 
exceeds  the  maximum  amount  that  the 
partners  would  be  required  to  contribute 
to  the  partnership  to  discharge  that 
liability  (or  to  reimburse  a  partner  or 
person  related  to  a  partner  for  a 
payment  to  a  creditor  or  other  person 
with  respect  to  such  liability  (within  the 
meaning  of  paragraph  (d](3)[ii)(A)(2)(/) 
of  this  section))  if — 

[A]  The  partnership  constructively 
liquidated  (within  the  meaning  of 
paragraph  (d)(3)(iii)  of  this  section, 
except  that  subdivision  (A)  of  that 
paragraph  shall  be  applied  as  if  all  of 
the  partnership's  assets  (including  any 
money  or  other  property  diat  is 
described  in  paragraph  (d)(3)(ii)(A)(^(//) 
of  this  section  were  worthless]  and  no 
portion  of  such  liability  were  treated  as 
a  liability  for  which  the  creditor's  right 
to  repayment  is  limited  to  one  or  more 
assets  of  the  partnership  for  purposes  of 


determining  the  consequences  of  such 
constructive  liquidation;  and 

[ff]  The  partners  were  to  fail  to 
discharge  their  obligations,  if  any,  to 
make  payments  to  a  creditor  or  other 
person  with  respect  to  such  liability 
(within  the  meaning  of  paragraph 
(d)(3)(ii)(A)(2)  of  this  section),  but  only 
to  the  extent  that  such  failure  would 
increase  the  amount  that  the  partners 
could  be  required  to  contribute  to  the 
partnership  to  discharge  such  liability 
(or  to  reimburse  a  partner  or  person 
related  to  a  partner  for  a  payment  to  a 
creditor  or  other  person  with  respect  to 
such  liability  (within  the  meaning  of 
paragraph  (d)(3)(ii)(A)(2){;l  of  this 
section)). 
***** 

2.  Paragraph  (d)(3)(v)(A)  is  amended 
by  revising  the  fu-st  sentence  thereof  to 

read  as  follows: 
****** 

(A)  *  *  *  For  purposes  of  this  section, 
if  one  or  more  partners  (or  persons 
related  to  such  partners]  would  be 
obligated  (whether  pursuant  to  the 
partnership  agreement  by  operation  of 
law,  or  otherwise)  to  pay  more  than  20 
percent  of  the  total  interest  that  will 
accrue  on  any  nonrecourse  liability  of 
the  partnership  during  the  term  of  such 
hability  (or  if  the  liability  has  an 
indeflnite  term,  the  expected  term  of 
such  liability)  if  the  partnership  fails  to 
pay  such  interest,  then  each  such 
partner's  economic  risk  or  loss  for  such 
liability  shall  be  increased  by  an  amount 
equal  to  the  sum  of  the  present  values  of 
the  remaining  interest  payments  that 
such  partner  (or  any  person  related  to 
such  partner)  would  be  obligated  to 
make  if  the  partnership  fails  to  make 
those  payments,  taking  into  account  any 
payment  of  interest  that  such  partner  or 
related  person  may  be  required  to  make 
pursuant  to  that  obligation  only  to  the 
extent  that  such  interest  will  accrue 
economically  (determining  when 
interest  accrues  economically  for  this 
purpose  in  accordance  with  section  448 
and  the  regulations  thereunder)  after  the 
time  of  the  determination  under  this 
paragraph  (d)(3)(v)  and  such  partner  or 
related  person  would  not  be  entitled  to 
be  reimbursed  (within  the  meaning  of 
paragraph  (d)(3)(ii)(C)  of  this  section)  for 
such  payment.*  *  * 
***** 

3.  Paragraph  (d)(3)(vil)(A)  is  amended 
by  adding  the  words  "directly  or.  ' 
indirectly  through  one  or  more 
partnerships."  at  the  begiiming  of  the 
parenthetical  immediately  following  the 
word  "interest",  by  deleting  the  word 
"partnership"  immediately  after  the 
words  "item  of'  and  by  adding  the 
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words  "that  may  be  realized  for  any 
taxable  year  by  the  partnership  to  which 
the  loan  was  actually  made" 
immediately  after  the  word  "credit". 

4.  Paragraph  (d)(3)(vii)(B)  is  amended 
by  adding  the  parenthetical 
"(determined  without  regard  to  the  type 
of  activity  with  respect  to  which  the 
fmancing  is  borrowed)"  immediately 
after  "section  465(b)(6)". 

5.  Paragraph  (h)(3)(ii)  is  amended  by 
removing  the  word  "zero"  from  the  third 
sentence  and  substituting  in  its  place 
"100  percent"  and  by  removing  the 
parenthetical  "(zero)"  from  the  end  of 
the  fourth  sentence  and  substituting  in 
its  place  "(100  percent)". 

6.  Paragraph  (h)  is  amended  by 
removing  from  paragraph  (h)(4)  the 
parenthetical  phrase  "(directly  or 
indirectly) "  and  adding  in  its  place  the 
parenthetical  phrase  "(directly  or 
indirectly  through  one  or  more 
partnerships)"  and  by  adding  the 
following  ijew  paragraph  (h)(5)  to  the 
end  thereof: 

(5)  Special  rule  for  loans  from  certain 
entities  in  which  a  partner  owns  an 
interest — (i)  In  general.  For  purposes  of 
this  section,  if — 

(A)  A  liability  of  a  partnership 
represents  an  obligation  owed  to  or 
guaranteed  by  another  entity; 

(B)  A  partner  in  such  partnership 
owns  a  20  percent  or  more  ownership 
interest  in  such  other  entity;  and 

(C)  Such  other  entity  was  availed  of  to 
act  as  the  creditor  with  respect  to  such 
liability  (e.g.,  to  make  a  loan  to  the 
partnership)  or  to  act  as  a  guarantor  of 
such  liability,  as  the  case  may  be.  with  a 
principal  purpose  of  avoiding  the 
determination  under  paragraph  (d)(3)  of 
this  section  that  such  partner  bears  the 
economic  risk  of  loss  for  all  or  part  of 
such  Hability; 

then  such. partner  shall  be  treated  as 
holding  such  other  entity's  interest  as  a 
creditor  or  guarantor  to  the  extent  of 
such  partner's  ownership  interest  in 
such  entity. 

(ii)  Entity.  For  purposes  of  this 
paragraph  (h)(5),  the  term  "entity" 
means  a  partnership.  S  corporation,  C 
corporation,  or  trust 

(iii)  Ownership  interest.  For  purposes 
of  this  paragraph  (h)(5), 

(A)  A  partner's  ownership  interest  in 
a  partnership  shall  equal  the  partner's 
highest  percentage  interest  in  any  item 
of  partnership  loss  or  deduction  that 
may  be  realized  by  the  partnership  for 
any  taxable  yean 

(B)  An  S  corporation  shareholder's 
ownership  interest  in  an  S  corporation 
shall  equal  the  percentage  of  the  issued 


and  outstanding  stock  in  the  S 
COTporation  owned  by  the  shareholder 

(C)  A  C  corporation  shareholder's 
ownership  interest  in  a  C  corporation 
shall  equal  the  percentage  of  the  fair 
market  value  of  the  issued  and 
outstanding  stock  in  the  C  corporation 
owned  by  the  shareholder 

(D)  A  beneficial  owner's  ownership 
interest  in  a  trust  shall  equal  the 
percentage  of  the  actuarial  interests  in 
the  trust  owned  by  the  beneficial  owner; 

(E)  A  person  shall  be  considered  to 
own  the  ownership  interest  in  an  entity 
that  is  ovrtied  by — 

(1)  Any  person  related  to  such  person 
(within  the  meaning  of  this  paragraph 
(h));  or 

(2)  Any  other  entity  in  which  such 
person  owns  an  interest  and  that  is  not 
related  to  such  person  (within  the 
meaning  of  this  paragraph  (h)).  in 
proportion  to  such  person's  ownership 
interest  in  such  other  entity. 
***** 

7.  Paragraph  (j)(3)  is  revised  to  read  as 
follows: 

(3)  Increase  and  decrease  in  share  of 
liabilities  resulting  from  same 
transaction.  For  purposes  of  section  752 
and  the  regulations  thereunder,  if  as  a 
result  of  a  single  transaction  (for 
example,  a  contribution  by  a  partner  to 
the  partnership  of  property  subject  to  a 
liability  or  the  termination  of  the 
partnership  under  section  708(b))  a 
partner  incurs  both  an  increase  in  the 
partner's  share  of  the  liabilities  of  the 
partnership  (or  the  partner's  individual 
liabilities)  and  a  decrease  in  the 
partner's  share  of  the  habilities  of  the 
partnership  (or  the  partner's  individual 
habilities}— 

(i)  Such  increase  and  decrease  must 
be  offset  against  each  other  prior  to  the 
application  of  paragraph  (b)  or  (c)  of  this 
section;  and 

(ii)  Only  the  amount  of  the  net 
increase  or  decrease,  if  any,  in  the  sum 
of  the  partner's  share  of  the  liabilities  of 
the  partnership  and  the  partner's 
individual  liabilities  resulting  from  such 
transaction  shall  be  treated  as  a 
contribution  of  money  by  the  partner  to 
the  partnership  or  a  distribution  of 
money  by  the  partnership  to  the  partner, 
respectively,  under  paragraph  (b)  or  (c) 
of  this  section. 

See  S  1.752-2T  (b)  (Examples  (1)  and 
(2)). 

8.  Paragraph  (k).  Example  (13)(ii).  is 
amended  by  deleting  from  the  seventh 
sentence  thereof  the  words  "the 
aggregate  amotmt  of  the  contributions 
that  the  partners  would  be  obligated  to 
make"  and  by  substituting  in  their  place 
the  words  "the  maximum  amount  that 


the  partners  would  be  required  to 
contribute". 

§1.752-21    [Ammdtd] 

Par.  4.  Section  1.752-2T  is  amended  as 
follows: 

1.  Paragraph  (b).  Example  (1),  is 
amended  by  removing  from  the  end  of 
the  first  sentence  the  words  "a  one-third 
interest  in  partnership"  and  adding  in 
their  place  "an  interest  in  the 
partnership"  and  by  revising  the  sixth 
sentence  thereof  to  read  as  follows: 

"At  the  same  time,  however,  A's  share 
of  the  liabilities  of  the  partnership 
increases  by  $150,  assuming  for 
purposes  of  this  example  that  after  the 
contribution,  A  bears  the  economic  risk 
of  loss  (within  the  meaning  of  S  1.752- 
lT(d)(3))  for  the  entire  amount  of  such 
liability  because  A  remains  personally 
liable  to  the  creditor  and  none  of  the 
other  partners  bears  any  of  the 
economic  risk  or  loss  for  such  liability 
under  state  law  or  otherwise." 

§1.752-47    (Amended] 

Par.  5.  Section  1.752-4T  is  amended  as 
follows: 

1.  Paragraph  (b)  is  revised  to  read  as 
follows: 
***** 

(b)  Partner  loans  and  guarantees.  If  at 
any  time  on  or  after  March  1, 1984 — 

(1)  A  partner  is  the  guarantor  of  the 
payment  of  or  holds  an  interest  as  a 
creditor  in  any  portion  of  a  partnership 
liability  that  is  incurred  or  assumed  by 
the  partnership  on  or  after  March  1, 1984 
and  is  nonrecourse  for  purposes  of 

S  1.1001-2;  and 

(2)  Such  partner  bears  the  economic 
risk  of  loss  (within  the  meaning  of 

S  1.752-lT(d)(3))  for  all  or  part  of  such 
liabiUty  as  a  result  of  making  such 
guarantee  or  holding  such  interest  as  a 
creditor; 

the  rules  of  §5  1.752-lT,  -2T.  and  -3T 
shall  apply  to  such  liability  beginning  on 
the  later  of  March  1, 1984  or  the  first 
date  on  which  such  partner  bears  the 
economic  risk  of  loss  with  respect  to  the 
liability  as  a  result  of  making  such 
guarantee  or  holding  such  interest  as  a 
creditor.  A  liability  incurred  or  assumed 
by  a  partnership  pursuant  to  a  written 
binding  contract  in  effect  prior  to  March 
1, 1984.  and  at  all  bmes  thereafter,  shall 
be  treated  as  a  liability  incurred  or 
assumed  prior  to  March  1, 1984  for  ■ 
purposes  of  the  preceding  sentence. 
***** 

2.  Paragraphs  (c).  (d).  and  (e)  are 
redesignated  as  paragraphs  (d).  (e),  and 
(f)  and  the  following  new  paragraph  (c) 
is  added: 


■4o09b 
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(c)  Duty  of  consistency.  If  a 
partnership  liability  incurred  before 
January  30, 1989  is  subject  to  the 
provisions  of  §§  l.TSi-lT.  -2T,  and-3T 
pursuant  to  paragraph  (b)  of  this  section 
and  a  partner  has  filed  a  tax  return 
reflecting  taxable  income  that  has  been 
determined  by  claiming  a  share  of  that 
liability  in  excess  of  that  allocable  to 
him  uiuier  the  provisions  of  those 
sections,  then  to  the  extent  that  claiming 
an  excessive  share  of  that  habihty 
reduced  the  partner's  taxable  income  for 
such  year,  the  partner  must  determine 
taxable  income  for  purposes  of  filing 
any  subsequent  tax  returns  in  a  manner 
that  reflects  the  excessive  share  of  the 
habllity  claimed  by  the  partner  in 
detemining  the  taxable  income  included 
on  such  prior  return  unless  the  partner 
amends  such  prior  return  to  comply  widi 
the  rules  of  §§  1.752-lT.  1.752-2T.  and 
1.752-3T. 

Example.  A  partnership  liability  for  a  kiui 
made  by  a  partner  to  the  parUiership  on 
March  1. 1984  is  subject  to  the  provisions  of 
SS  1. 752-1 T,  -2T,  and  -3T  pursuant  to 
paragraph  (b)  of  this  section.  A  partner  (other 
than  the  lending  partner)  determined  the 
taxable  income  reported  by  the  partner  on 
the  partner's  1966  income  tax  return  by 
including  a  portion  of  that  Hability  in  the 
basis  of  such  partner's  interest  in  the 
partnership  (even  though  the  rules  of  S  1.752- 
IT  allocate  all  of  that  liability  to  the  lending 
partner]  and  using  that  additional  basis  to 
offset  a  distribution  from  the  partnership, 
thereby  avoiding  the  recognition  of  gain 
under  section  731  and  reducing  the  taxable 
income  reported  on  tl»e  partner's  1986  return. 
The  partner  sells  the  partner's  interest  in  the 
partnership  in  19ii9.  The  partner  should 
amend  the  partner's  1986  income  tax  return  to 
reflect  taxable  income  for  the  year  that  is 
determined  in  accordance  with  the  rales  of 
§  1.752-lT.  If  the  partner's  1986  tncome  tax 
return  is  not  amended  prior  to  fiiing  the 
partner's  1966  income  tax  return,  the  partner 
must  include  the  portion  of  the  liability  that 
the  partner  used  to  offset  the  1986 
distribution  in  the  partner's  amount  realized 
from  the  sale  of  the  partnership  interest  for 
purposes  of  determining  the  taxable  income 
that  must  be  reported  on  the  partner's  1969 
income  tax  return.  This  consistnv^y 
requirement  does  not  preclude  the  Intemai 
Revenue  Service  from  examining  the 
taxpayer's  1988  income  tax  return  and 
determining  a  deficiency  in  the  taxpayer's 
income  tax  liability  for  1986  as  a  result  of  the 
failure  to  comply  with  %\  1.7S2-1T.  2T.  and 
3T. 

*  •  *  •  « 

3.  Paragraph  (d)  (as  redesignated  by 
this  Treasury  Decision)  is  amended  by 
adding  "to  which  the  provisions  of  those 
sections  do  not  otherwise  apply  " 
immediately  after  the  word  "liabilities". 

4.  Paragraph  (e)  (as  redesignated  by 
this  Treasury  Decision)  is  amended  by 
removing  from  the  first  sentence  the 
reference  to  "paragraph  (d)"  and  adding 


in  its  place  the  reference  to  "paragraph 
(e)"  and  by  adding  to  the  end  of  the  Hrst 
sentence  the  words  "as  long  as  the 
partnership  does  so  for  every 
partnership  taxable  year  for  which 
S  1.704-lT(b)(4)(iv)  applies  to  such 
partnership." 

Par.  6.  Section  1.704-lT  is  amended  as 
follows: 

1.  Paragraph  (b)(0)  is  amended  by 
revising  the  entries  for  S  1.704- 
lT(b)(4)(iv)  [m)  through  (m)(2]  and 
adding  entries  for  paragraphs 
(b)(4)(iv)(/n]  (3)  and  (4)  to  read  as 

follows: 

***** 

(b)  Determination  of  partner's 
distributive  share — (0)  Cross-references. 


Heading 


Section 


Effedivs  dates 

In  general 

Special  nj4e 

applicable  to  pre- 

Januaryao,  1969 

related  party 

nonrecourse  debL 
Transiboo  rule  (or 

pre- March  1.  1984 

perlner 

nonrecourse  detit 
Election „ 


l.704-lT(bK4KivKn'» 

1.704-1T{b)(4)(ivMmMn 

1.704-1T(bM4)f»v)(m)(^ 


1.704-lT(bM-«)f«vMm)(^ 


1.704-1T(b)(4)Ow)(mM4) 


2.  Paragraph  (b)(4)(iv)($)(i)  is  revised 
to  read  as  follows: 

*        *        *        *      *  *' 

(7)  In  general.  Except  as  otherwise 
provided  in  this  paragraph  (b](4)(iv)(^), 
if— 

(i)  During  a  partnership  taxable  year  a 
partnership  makes  a  distribution  to  the 
partners  that  is  allocable  to  the 
proceeds  of  any  nonrecourse  liability  of 
the  partnership; 

(//)  Throughout  the  full  term  of  the 
partnership,  requirements  (1)  and  (2)  of 
§  1.704-l(b)(2)(ii)(Z7)  are  satisfied;  and 

[Hi]  All  other  material  allocations  and 
capital  account  adjustments  under  the 
partnership  agreement  are  recognized 
under  §§  1.704-l(b)  and  1.704-lT(b) 
(without  regard  to  whether  allocations 
of  adjusted  tax  basis  and  amount 
realized  under  section  613A(c)(7) 

(0)  Are  recognized  under  {  1.704- 
l(b)(4)(v));  such  distribution  shall  be 
treated  as  a  distribution  that  is  allocable 
to  an  increase  in  partnership  minimum 
gain  to  the  extent  of  the  amount  of  the 
net  increase,  if  any,  in  partnership 
minimum  gain  for  such  taxable  year  that 
is  allocated  to  such  nonrecourse  liability 
under  paragraph  (b)(4)(iv)(g)(2)  of  this 
section.  A  partnership  may  treat  any 
distribution  to  a  partner  of  the  proceeds 
of  a  nonrecourse  liability  that  would, 
but  for  this  sentence,  be  treated  as  a 


distribution  that  is  allocable  to  an 
increase  in  partnership  minimum  gain  as 
a  distribution  that  is  not  allocable  to  an 
increase  in  partnership  minimum  gain  to 
the  extent  that  such  distribution  does 
not  cause  or  increase  a  deficit  balance 
in  such  partner's  capital  account  that 
exceeds  the  amount  of  such  deHcit 
balance  that  the  partner  is  actually 
obligated  or  is  deemed  to  be  obligated  to 
restore  (without  regard  to  any  increase 
in  the  amount  that  such  partner  is 
deemed  to  be  obligated  to  restore  as  a 
result  of  such  distribution)  as  of  the  end 
of  the  partnership  taxable  year  in  which 
such  distribution  occurs. 
•        «        *        *        • 

3.  Paragraph  (b)(4)(iv)(m)(7)  is 
amended  by  revising  the  third  sentence 
to  read  as  follows: 

"If  a  partnership  agreeement  entered 
into  on  or  before  December  29. 1988 
complied  with  the  provisions  of  §  1.704- 
l{b)(4)(iv)(cO  on  or  before  that  date— 

(/)  The  provisions  of  §  1. 704-1  (b)(4)(iv) 
(a)  through  (/)  shall  continue  to  apply  to 
such  partnership  for  any  taxable  year 
beginning  after  that  date  (unless  the 
partnership  makes  an  election  under 
paragraph  (b)(4)(iv)(m)(2)  of  this  section) 
and  ending  before  any  subsequent 
material  modification  to  the  partnership 
agreement;  and 

[ii]  The  provisions  of  paragraph 
(b)(4)(iv)  [a]  through  C?)  of  this  section 
shall  not  apply  to  the  partnership  for 
any  such  taxable  year. 
***** 

4.  Paragraph  (b)(4)(iv)(in)  is  amended 
by  redesignating  paragraph 
(b)(4)(iv)(m)(2)  as  paragraph 
(b){4)(iv)(/T?)(4)  and  by  adding  the 
following  new  paragraph  (b)(4)(iv)(m) 

[2]  and  {3): 
***** 

(2)  Special  rule  applicable  to  pre- 
January  30, 1989  related  party 
nonrecourse  debt.  For  purposes  of  this 
paragraph  (b)(4)(iv).  if— 

{/■)  A  partnership  liability  would,  but 
for  this  paragraph  (b)(4)(iv)(m)(2). 
constitute  a  partner  nonrecourse  debt; 
and 

[ii]  Sections  1.752-lT.  -2T.  and  -3T  do 
not  apply  to  such  liability; 
then  such  liability  shall,  notwithstanding 
paragraph  (b)(4)(iv)  {h)  and  (k)  of  this 
section,  be  treated  as  a  nonrecourse 
liability  of  the  partnership,  and  not  as  a 
partner  nonrecourse  debt,  to  the  extent 
that  such  liability  would  be  so  treated 
under  this  paragraph  (b)(4)(iv)  if  the 
determination  of  the  extent  to  which  one 
or  more  partners  bears  the  economic 
risk  of  loss  for  such  liability  tmder 
S  1.752-lT  were  made  without  regard  to 
the  economic  risk  of  loss  that  any 
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partner  woukl  otherwise  be  considered 
to  bear  for  such  liability  by  reason  of 
any  obligation  undertaken  or  interest  as 
a  creditor  acquired  prior  to  Janitary  30^ 
1989  by  a  person  related  to  such  partner 
(within  the  meaning  of  {  1.752-lT(h)). 
For  purposes  of  the  preceding  sentence, 
if  a  related  person  undertakes  an 
obligation  or  acquires  an  interest  as  a 
creditor  on  or  after  January  30, 1989 
pursuant  to  a  written  binding  contract  in 
effect  prior  to  January  30, 1989  and  at  all 
times  thereafter,  such  obligation  or 
interest  as  a  creditor  shall  be  treated  as 
if  it  were  undertaken  or  acquired  prior 
to  January  sa  1989. 

(5)  Transition  rule  for  pre-March  1, 
1984  partner  nonrecourse  debt.  If  a 
partnership  liability  would,  but  for  this 
paragraph  (b)(4J(iv)(;7))(J),  constitute  a 
partner  nonrecourse  debt  and  such 
liabiKty  constitutes  grandfathered 
partner  debt  that  is  appropriately 
treated  as  a  nonrecourse  Hability  of  the 
partnership  under  $  1.752-1  (as  in  effect 
prior  to  December  29, 1988)—- 

(/]  Such  Hability  shall, 
notwithstanding  paragraph  (b)(4)(iv)  [h] 
and  (A)  of  this  section  and  9  1.704- 
l(bX4)(iv),  be  treated  as  a  nonrecourse 
Hability  of  the  partnership  for  purposes 
of  this  paragraph  (b)(4)(iv)  and  for 
purposes  of  9  1.704-l(b)(4)(iv)  to  the 
extent  of  the  amoimt,  if  any,  by  which 
the  smallest  outstanding  balance  of  such 
Hability  during  the  period  beginning  at 
the  end  of  the  first  partnership  taxable 
year  ending  on  or  after  December  31, 
1986  and  ending  at  the  time  of  any 
determination  under  this  paragraph 
(b){4)(iv)(/77)(5K/)  exceeds  the  aggregate 
amount  of  the  adjusted  basis  (or  book 
value)  of  partnership  property  that  is 
allocable  to  snch  Hability  (determined  in 
accordance  with  9  1.704-l(b)(4){iv)(c)  [l] 
and  (2))  at  the  end  of  the  first 
partnership  taxable  year  ending  on  or 
after  December  31, 1966);  and 

[ii]  In  applying  this  paragraph 
(b)(4)(iv)  to  such  Hability,  paragraph 
(b)(4){iv)(c)  of  this  section  shall  be 
applied  as  if  &l\  of  the  adjusted  basis  of 
partnership  property  that  is  allocable  to 
such  liability  is  allocable  to  the  portion 
of  such  liability  that  is  treated  as  a 
partner  nonrecourse  debt  and  as  if  none 
of  the  adjittted  basis  of  partnership 
property  that  is  allocable  to  such 
liability  is  allocable  to  the  portion  of 
such  liabiHty  that  is  treated  as  a 
nonrecourse  Habibty  under  this 
paragraph  (b){4)(iv)(i77)(3). 
For  purposes  of  the  preceding 
sentence,  a  grandfathered  partner  debt 
is  any  partnership  liabiUty  that  is  not 
subject  to  95  1.752-lT,  -2T.  and  -3T  but 
which  would  have  been  sab}ect  to  those 
sections  under  §  1.752-4T(bl  ^  such 
liabiHty  had  arisen  (otha  than  pursitant 


to  a  written  binding  contract)  on  or  after 
March  1, 1984.  A  partnership  habibty 
shall  not  be  considered  to  be  subject  to 
9  9  1.752-lT,  -2T.  and  -3T  solely 
because  a  portion  of  such  liabiHty  is 
treated  as  a  liability  to  which  such 
sections  apply  under  §  1 752-4T(e). 
***** 

5.  Paragraph  (b)(4)(iv)iniK^)  (as 
redesignated  by  this  Treasury  Decision) 
is  amended  by  removing  from  the  third 
sentence  the  reference  to  "paragraph 
{b)[4](iv)[m){2)"  and  by  adding  in  its 
place  the  reference  to  "paragraph 
(b)(4)(iv)(/n){*)". 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  Hmitation  of 
subsection  (d)  of  that  section. 

Approved:  October  27, 1989. 
Kenneth  W.  Gideon. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  89-27106  Filed  11-20-89;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  ttw  Army 
32  CFR  Part  621 

Loan  and  Sale  of  Property 

agency:  Department  of  the  Army,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Army 
announces  a  revision  of  the  regulatory 
provisions  granting  the  National  Rifle 
Association  exclusive  purchase  rights  to 
M-1  (Carand)  semiautomatic  rifles.  This 
revision  is  implemented  at  direction  of 
the  U.S.  District  Court  decision  of 
Cavett  V.  Alexander,  issued  on 
September  4, 1979  by  Judge  Harold 
Green.  The  decision  struck  down  10 
U.S.C.  4308(a)(5),  which  directed  the 
Department  of  the  Army  to  sell  firearms 
at  cost  to  members  of  the  National  Rifle 
Association,  on  the  grounds  that  it  was 
a  violation  of  the  Ccmstitution.  This 
revision  is  reflected  in  Army  Regulation 
725-1,  Special  Authorization  and 
Procedures  for  Issues  Sales  and  Loans. 
32  CFR  part  621  was  never  revised. 

EFFECTIVE  DATE:  December  21, 1989. 

Fon  FURTHER  iMfORMAT ION  contact: 

Mr.  Kris  Keydel,  Supply  Policy  Brainch. 
DALO-SMP-S,  Washington.  DC  20810- 
0546.  (202)  667-6355. 


Executive  Order  12291 

This  fmal  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  non-major.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regidatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paper  ReductitMi  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

List  of  Subjects  in  32  CFR  Part  621 

Loan  and  sale  of  property. 

Kenneth  L  Deutoa. 

Alternate  Army  Liaison  Officer  With  the 
Federal  Register. 

In  32  CFR  Ch.  V,  subchapter  H.  part 
621  is  amended  as  follows: 

PART  621— LOAN  AND  SALE  OF 
PROPERTY 

1.  The  authority  citation  for  part  621 
continues  to  read  as  follows: 

Authority:  Pub.  L  81-193: 10  U.S.C.  sees. 
2574.  4306,  4506,  4507.  4627.  and  4655,  and 
Pub.  L  92-249. 

2.  Section  621.2  is  amended  as  set 
forth  below  by; 

a.  Revising  paragraphs  (e)(1)  and 
(e)(5); 

b.  Removing  paragraph  (f)(1); 

c.  Redesignating  paragraphs  (r)(2)  and 
(f)(3)  as  paragraphs  (r)(1)  and  (0(2) 
respectively; 

d.  Revising  paragraphs  (g)(1)  and  (h). 


§621.2    Sales  Of  ordnanca  property  to 
individuals,  non-federal  government 
agencies,  Institutions,  and 
organizations. 

***** 

(e)(1)  Sales  of  small  arms  weapons 
and  ammunition  are  limited  by  statute 
(10  U.S.C  4308).  Such  sales  will  be  made 
in  accordance  with  the  provisions  of  this 
paragraph  and  with  other  rules  and 
regulations  approved  by  the  Secretary  of 
the  Army. 
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(5)  Approved,  non-profit  summer 
camp  organizations  that  are  of  a  civic 
nature  are  allowed  to  purchase  from  the 
DCM  at  cost  plus  shipping  and  handling 
charges.  300  rounds  of  .22  caliber 
ammunition  for  each  junior  who  is 
participating  in  a  summer  camp 
marksmanship  program. 
*        «        «        *        • 

(g)(1)  Individuals  desiring  to  purchase 
National  Match  Grade  Ml  service  rifles 
will  submit  requests  to  the  Director  of 
Civilian  Marksmanship,  Department  of 
the  Army.  Washington.  DC  20314-0110. 
The  request  should  contain  the  name 
and  address  of  the  shooting  club  with 
which  the  purchaser  is  affiliated  and 
appropriate  evidence  of  status  as  a 
competitive  marksman. 
***** 

(h)  Marksmanship  clubs  aviated 
with  the  DCM  and  individuals  who  are 
members  of  those  clubs  are  authorized 
to  purchase  from  the  Army  targets  of 
types  not  otherwise  available  from 
commercial  sources.  Request  for  such 
purchases  will  be  submitted  to  the 
Director  of  Civilian  Marksmanship  for 
approval  and  processing.  Individuals 
who  have  in  the  past  purchased  rifles 
from  the  Army  under  the  authority  of  10 
U.S.C.  4308(a)(5).  may  purchase  spare 
parts  for  those  rifles  if  the  parts  are 
available.  Requests  for  purchase  of 
spare  parts  will  be  submitted  to  the 
Director  of  Civilian  Marksmanship  for 
approval.  If  he/she  approves  the 
application,  she/he  will  forward  it  to 
ARRCOM  for  processing.  If  he/she 
disapproves  the  application,  she/he  will 
return  it  to  the  applicant  stating  the 
reasons  for  disapproval.  Current  DA 
transportation  security  measures  for 
weapons  will  be  applied  under 
procedures  contained  in  paragraphs 

(d)(1)  (i)  and  (ii)  of  this  section. 

***** 

(FR  Doc.  89-27357  Filed  11-20-69:  8:45  amj 
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SELECTIVE  SERVICE  SYSTEM 
32  CFR  Part  1697 

Salary  Offset 

agency:  Selective  Service  System. 
action:  Final  rule. 

summary:  This  part  sets  forth  the 
Selective  Service  System's  policy  and 
procedures  which  implement  5  U.S.C. 
5514  and  5  CFR  part  550,  Subpart  K  for 
the  collection  by  administrative  offset  of 
a  federal  employee's  salary  with  or 
without  his/her  consent  to  satisfy 


certain  debts  owed  to  the  Federal 

government. 

EFFECTIVE  DATE:  November  21, 1989. 

FOR  FURTHER  INFORMATION  CONTACr. 

Henry  N.  Williams,  General  Counsel. 
Selective  Service  System,  Washington. 
DC  20435,  Phone:  (202)  724-1167. 
SUPPLEMENTARY  INFORMATION:  This  part 
is  not  published  for  public  comment 
because  it  relates  to  agency 
management  and  personnel  matters. 

List  of  Subjects  in  32  CFR  Part  1697 

Administrative  practice  and 
procedure.  Compensation,  Debt 
collection.  Personnel. 

Dated:  November  15, 1989. 
Samuel  K.  Lessey  |r.. 
Director. 

Part  1697  is  added  to  chapter  XVI  of 
title  32  CFR  to  read  as  follows: 

PART  1697— SALARY  OFFSET 

Sec. 

1097.1  Purpose  and  scope. 

1697.2  Definitions. 

1697.3  Applicability. 

1697.4  Notice  requirements. 

1697.5  Hearing. 

1697.6  Written  decision. 

1697.7  Coordinating  offset  with  another 
Federal  agency. 

1697.8  Precedures  for  salary  offset. 

1697.9  Refunds. 

1697.10  Statute  of  Limitations. 

1687.11  Non-waiver  of  rights. 

1697.12  Interest,  penalties,  and 
administrative  costs. 

Authority:  5  U.S.C.  5514,  and  5  CFR  Part 
550.  Subpart  K. 

§  1697.1    Purpose  and  scop*. 

(a)  This  regulation  provides 
procedures  for  the  collection  by 
administrative  offset  of  a  federal 
employee's  salary  without  his/her 
consent  to  satisify  certain  debts  owed  to 
the  federal  government  These 
regulations  apply  to  all  federal 
employees  who  owe  debts  to  the 
Selective  Service  System  and  to  current 
employees  of  the  Selective  Service 
System  who  owe  debts  to  other  federal 
agencies.  This  regulation  does  not  apply 
when  the  employee  consents  to  recovery 
from  his/her  current  pay  account. 

(b)  This  regulation  does  not  apply  to 
debts  or  claims  arising  under 

(1)  The  Internal  Revenue  Code  of  1954. 
as  amended.  26  U.S.C  1  et  seq.; 

(2)  The  Social  Security  Act.  42  U.S.C. 
301  et  seq.: 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  Any  case  where  a  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute  (e.g..  travel  advances  in  5  U.S.C. 


5705  and  employee  training  expenses  in 
5  U.S.C.  4106). 

(c)  This  regulation  does  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee's  selection  of  coverage  or  a 
change  in  coverage  under  a  federal 
benefits  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  This  regulation  does  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act  31  U.S.C.  3711  et  seq.  4 
CFR  Parts  101  through  105  and  45  CFR 
Part  1177. 

(e)  This  regulation  does  not  preclude 
an  employee  from  requesting  waiver  of 
an  overpayment  under  5  U.S.C.  5584. 10 
U.S.C.  2774  or  32  U.S.C.  716  or  in  any 
way  questioning  the  amount  or  validity 
of  die  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  OfHce. 
This  regulation  does  not  preclude  an 
employee  from  requesting  a  waiver 
pursuant  to  other  statutory  provisions 
applicable  to  the  particular  debt  being 
collected. 

(f)  Matters  not  addressed  in  these 
regulations  should  be  reviewed  in 
accordance  with  the  Federal  Claims 
Collection  Standards  at  4  CFR  101.1  et 
seq. 

§1697.2    Definitions. 

For  the  purposes  of  the  part  the 
following  definitions  will  apply: 

"Agency"  means  an  executive  agency 
as  is  defined  at  5  U.S.C.  105  including 
the  U.S.  Postal  Service  and  the  U.S. 
Postal  Rate  Commission;  a  military 
department  as  defined  in  5  U.S.C.  102; 
an  agency  or  court  in  the  judicial 
branch,  including  a  court  as  defined  in 
Section  610  of  title  28.  United  States 
Code,  the  District  Court  for  the  Northern 
Mariana  Islands,  and  the  Judicial  Panel 
on  Multidistrict  Litigation;  an  agency  of 
the  legislative  branch  including  the  U.S. 
Senate  and  House  of  Representatives; 
and  other  independent  establishments 
that  are  entities  of  the  federal 
government. 

"Creditor  agency"  means  the  agency 
to  which  the  debt  is  owed. 

"Debt"  means  an  amount  owed  to  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amounts 
due  the  United  States  from  fees,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  fines, 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice) 
and  all  other  similar  sources. 
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"Director"  means  the  EUrector  of 

Selective  Service  or  his  designee. 

"Disposable  pay"  means  the  amount 
that  remains  from  an  employee's  federal 
pay  after  required  deductions  for  social 
security,  federal,  state  or  local  income 
tax,  health  insurance  premiums, 
retirement  contributions,  hfe  insurance 
premiums,  federal  employment  taxes, 
and  any  other  deductions  that  are 
required  to  be  withheld  by  law. 

"Employee"  means  a  current 
employee  of  an  agency,  including  a 
current  member  of  the  Armed  Forces  or 
a  Reserve  of  the  Armed  Forces 
(Reserves). 

"Hearing  official"  means  an 
individual  responsible  for  conducting 
any  hearing  with  respect  to  the 
existence  or  amount  of  a  debt  claimed, 
and  who  renders  a  decision  on  the  basis 
of  such  hearing.  A  hearing  official  may 
not  be  under  the  supervision  or  control 
of  the  Director  of  Selective  Service. 

"Paying  Agency"  means  the  agency 
that  employs  the  individual  who  owes 
the  debt  and  authorizes  the  payment  of 
his/her  current  pay. 

"Salary  offset"  means  an 
administrative  offset  to  collect  a  debt 
pursuant  to  5  U.S.C.  5514  by 
deduction(s)  at  one  or  more  officially 
established  pay  intervals  from  the 
current  pay  account  of  an  employee 
without  his/her  consent. 

"Waiver"  means  the  cancellaticm, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an 
employee  to  an  agency  as  permitted  or 
required  by  5  U.S.C.  5584. 10  U.S.a 
2774..  32  U.aC.  716.  5  U.S.C.  8346(b).  or 
any  other  law. 

S  1697.3    Appficafofllty. 

(a)  These  regulations  are  to  be 
followed  when: 

(1)  The  Selective  Service  System  is 
owed  a  debt  by  an  individual  currently 
employed  by  another  federal  agency; 

(2)  The  Selective  Service  System  is 
owed  a  debt  by  an  individual  who  is  a 
current  employee  of  the  Selective 
Ser\'ice  System:  or 

(3)  The  Selective  Service  System 
employs  an  individual  who  owes  a  debt 
to  another  federal  agency. 

§  1697.4    Notice  requirements. 

(a)  Deductions  shall  not  be  made 
unless  the  employee  is  provided  with 
written  notice  signed  by  the  Director  of 
the  debt  at  least  30  days  before  salary 
offset  commences. 

(b)  The  written  notice  shall  contain: 

(1)  A  statement  that  the  debt  is  owed 
and  an  explanation  of  its  nature  and 
amount; 

(2)  The  agency's  intention  to  collect 
the  debt  by  deducting  from  the 


employee's  current  disposable  pay 
account: 

(3)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  t^ 
intended  deduction(8); 

(4)  An  explanation  of  interest, 
penalties,  and  administrative  charges, 
including  a  statement  that  such  charges 
will  be  assessed  unless  excused  in 
accordance  with  the  Federal  Claims 
Collection  Standards  at  4  CFR  101.1  et 
seq.; 

(5)  The  employee's  right  to  inspect  or 
request  and  receive  a  copy  of 
government  records  relating  to  the  debt; 

(6)  The  opportunity  to  establish  a 
written  schedule  for  the  voluntary 
repayment  of  the  debt; 

(7)  The  right  to  a  hearing  conducted 
by  an  impartial  hearing  official; 

(8)  The  methods  and  time  period  for 
petitioning  for  hearings; 

(9)  A  statement  that  the  timely  filing 
of  a  petition  for  a  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(10)  A  statement  that  a  final  decision 
on  the  hearing  will  be  issued  not  later 
than  60  days  after  the  filing  of  the 
petition  requesting  the  hearing  unless 
the  employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings; 

(11)  A  statement  that  any  knowingly 
false  or  frivolous  statements, 
representations,  or  evidence  may 
subject  the  employee  to: 

(i)  Disciplinary  procedures 
appropriate  under  chapter  75  of  title  5. 
United  States  Code,  Part  752  of  title  5. 
Code  of  Federal  Regulations,  or  any 
other  applicable  statutes  or  regulations; 

(ii)  Penalties  under  the  False  Claims 
Act.  sections  3729-3731  of  title  31, 
United  States  Code,  or  any  other 
applicable  statutory  authority;  or 

(iii)  Criminal  penalties  under  sections 
286,  287, 1001.  and  1002  of  title  13, 
United  States  Code  or  any  other 
applicable  statutory  authority. 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made:  and 

(13)  Unless  there  are  contractual  or 
statutory  provisions  to  the  contrary,  a 
statement  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

91^7.5    Hewing. 

(a)  Request  for  hearing.  (l)An 
employee  must  file  a  petition  for  a 
hearing  in  accordance  with  the 
instructions  outlined  in  the  agency's 
notice  to  offset.  (2)  A  hearing  may  be 


requested  by  filing  a  written  pebbon 
addressed  to  the  Director  of  Selecbve 
Service  stating  why  the  employee 
disputes  the  existence  or  amount  of  the 
debt.  The  petition  for  a  hearing  must  be 
received  by  the  Director  no  later  than 
fifteen  (15)  calendar  days  after  the  date 
of  the  nobce  to  offset  unless  the 
employee  can  show  good  cause  for 
failing  to  meet  the  deadline  date, 
(b)  Hearing  procedures.  (1)  The 
hearing  will  be  presided  over  by  an 
impartial  hearing  official.  (2)  The 
hearing  shall  conform  to  procedures 
contained  in  the  Federal  Claims 
Collection  Standards  4  CFR  1023(c).  The 
burden  shall  be  on  the  employee  to 
demonstrate  that  the  existence  or  the 
amount  of  the  debt  is  in  error. 

§1697.6    Written  decision. 

(a)  The  hearing  official  shall  issue  a 
written  opinion  no  later  than  60  days 
after  the  hearing. 

(b)  The  written  opinion  will  include:  a 
statement  of  the  facts  presented  to 
demonstrate  the  nature  and  origin  of  the 
alleged  debt  the  hearing  official's 
analysis,  findings  and  conclusions;  the 
amount  and  validity  of  the  debt,  and  the 
repayment  schedule,  if  applicable. 

§1697.7    Coorcflnating  offset  wttti  another 
federal  agency. 

(a)  The  Selective  Service  System  as 
the  creditor  agency.  (1)  When  the 
Director  determines  that  an  employee  of 
a  federal  agency  owes  a  delinquent  debt 
to  the  Selective  Service  System,  the 
Director  shall  as  appropriate: 

(i)  Arrange  for  a  hearing  upon  the 
proper  petitioning  by  the  employee; 

(ii)  Certify  in  writing  to  the  paying 
agency  that  the  employee  owes  the  debt, 
the  amount  and  basis  of  the  debt,  the 
date  on  which  payment  is  due,  the  date 
the  government's  right  to  collect  the 
debt  accrued,  and  that  Selective  Service 
System  regulations  for  salary  offset 
have  been  approved  by  the  Office  of 
Personnel  Management; 

(iii)  If  collection  must  be  made  in 
installments,  the  Director  must  advise 
the  paying  agency  of  the  amount  or 
percentage  of  disposable  pay  to  be 
collected  in  each  installment; 

(iv)  Advise  the  paying  agency  of  the 
actions  taken  under  5  U.S.C.  5514(b)  and 
provide  the  dates  on  which  action  was 
taken  unless  the  employee  has 
consented  to  salary  offset  in  writing  or 
signed  a  statement  acknowledging 
receipt  of  procedures  required  by  law. 
The  written  consent  or 
acknowledgement  must  be  sent  to  the 
paying  agency; 

(v)  If  the  employee  is  in  the  process  of 
separating,  the  Selective  Service  System 
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must  submit  its  debt  claim  to  the  paying 
agency  as  provided  in  this  part  The 
paying  agency  must  certify  any  amounts 
already  collected,  notify  the  employee 
and  send  a  copy  of  the  certification  and 
notice  of  the  employee's  separation  to 
the  creditor  agency.  If  the  creditor 
agency  is  aware  that  the  employee  is 
entitled  to  Civil  Service  Retirement  and 
Disability  Fund  or  similar  payments,  it 
must  certify  to  the  agency  responsible 
for  making  such  payments  the  amount  of 
the  debt  and  that  the  provisions  of  this 
part  have  been  followed;  and 

(vi)  If  the  employee  has  already 
separated  and  all  payments  due  from 
the  paying  agency  have  been  paid,  the 
Director  may  request,  unless  otherwise 
prohibited,  that  money  payable  to  the 
employee  from  the  Civil  Service 
Retirement  and  Disability  Fund  or  other 
similar  funds  be  collected  by 
administrative  offset  as  provided  under 
5  CFR  831,1801  or  other  provisions  of 
law  or  regulation. 

(b)  The  Selective  Service  System  as 
the  paying  agency.  (1)  Upon  receipt  of  a 
properly  certified  debt  claim  from 
another  agency,  deductions  will  be 
scheduled  to  begin  at  the  next 
established  pay  interval.  The  employee 
must  receive  written  notice  that  the 
Selective  Service  System  has  received  a 
certified  debt  claim  from  the  creditor 
agency,  the  amount  of  the  debt,  the  date 
salary  offset  will  begin,  and  the  amount 
of  the  deduction{s).  The  Selective 
Service  System  shall  not  review  the 
merits  of  the  creditor  agency's 
determination  of  the  validity  or  the 
amount  of  the  certified  claim.  (2)  If  the 
employee  transfers  to  another  agency 
after  the  creditor  agency  has  submitted 
its  debt  claim  to  the  Selective  Service 
System  and  before  the  debt  is  collected 
completely,  the  Selective  Service  System 
must  certify  the  total  amount  collected. 
One  copy  of  the  certification  must  be 
furnished  to  the  employee.  A  copy  must 
be  furnished  the  creditor  agency  with 
notice  of  the  employee's  transfer. 

§  1697 J    ProcedurM  for  salary  offset 

[a]  Deductions  to  liquidate  an 
employee's  debt  will  be  by  the  method 
and  in  the  amount  stated  in  the 
Director's  notice  of  intention  to  offset  as 
provided  in  {  1697.4.  Debts  will  be 
collected  in  one  lump  sum  where 
possible.  If  the  employee  is  financially 
unable  to  pay  in  one  lum  sum,  collection 
must  be  made  in  installments. 

(b)  Debts  will  be  collected  by 
deduction  at  officially  established  pay 
intervals  from  an  employee's  current 
pay  account  unless  alternative 
arrangements  for  repayment  are  made 
with  the  approval  of  the  Director. 


[c]  Installment  deductions  will  be 
made  over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  of  installment  deductions  must  bear 
a  reasonable  relationship  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay.  The  deduction  for  the  pay  intervals 
for  any  period  must  not  exceed  15%  of 
disposable  pay  unless  the  employee  has 
agreed  in  writing  to  a  deduction  of  a 
greater  amount 

(d)  Unliquidated  debts  may  be  offset 
against  any  financial  payment  due  to  a 
separated  employee  including  but  not 
limited  to  final  salary  or  leave  payment 
in  accordance  with  31  U.S.C.  3716. 

§1697.9    RefufMto. 

(a)  The  Selective  Service  System  will 
refund  promptly  any  amounts  deducted 
to  satisfy  debts  owed  to  the  Selective 
Service  System  when  the  debt  is 
waived,  found  not  owed  to  the  Selective 
Service  System,  or  when  directed  by  an 
administrative  or  judicial  order. 

(b)  The  creditor  agency  will  promptly 
return  any  amounts  deducted  by  the 
Selective  Service  System  to  satisfy 
debts  owed  to  the  creditor  agency  when 
the  debt  is  waived,  found  not  owed,  or 
when  directed  by  an  administrative  or 
judicial  order. 

(c)  Unless  required  by  law,  refunds 
under  this  subsection  shall  not  bear 
interest. 

S  1697.10    Statute  of  Limitations. 

If  a  debt  has  been  outstanding  for 
more  than  10  years  after  the  agency's 
right  to  collect  the  debt  first  accrued,  the 
agency  may  not  collect  by  salary  offset 
unless  facts  material  to  the 
government's  right  to  collect  were  not 
known  and  could  not  reasonably  have 
been  known  by  the  official  or  officials 
who  were  charged  with  the 
responsibility  for  discovery  and 
collection  of  such  debts. 

§  1697.1 1    Non-waivef  of  rights. 

An  employee's  involuntary  payment 
of  all  or  any  part  of  a  debt  collected 
under  these  regulations  will  not  be 
construed  as  a  waiver  of  any  rights  that 
employee  may  have  under  5  U.S.C.  5514 
or  any  other  provision  of  contract  or  law 
unless  there  are  statutes  or  contract[s) 
to  the  contrary. 

§  1 697. 1 2    Interest,  penalties,  and 
administrative  costs. 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  costs  in 
accordance  with  the  Federal  Claims 
Collection  Standards,  4  CFR  102.13 

[PR  Doc.  89-27256  Filed  11-20-89;  8:45  ami 
BIUING  CODE  MtS-OI-W 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[FL-027;  FRL-3682-1] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants  in  Florida;  Total  Reduced 
Sulfur  (TRS)  From  Kraft  Pulp  Mills 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  approved  Florida's 
111(d)  plan  for  the  control  of  total 
reduced  sulfur  (TRS)  emission  from 
Kraft  Pulp  Mills  on  August  10, 1988  (53 
FR  30051).  Final  compliance  for  most 
TRS  sources  was  due  on  May  12, 1989. 
Florida  is  extending  the  compliance  date 
for  Container  Corporation  of  America, 
Femandina  Beach,  Florida  to  June  1, 
1990.  EPA  concurs  with  Florida  that  the 
extension  is  justified  and  is  hereby 
approving  the  extended  compliance 
schedule  as  a  SIP  revision. 
DATE:  This  action  will  be  effective 
January  22, 1990  unless  notice  is 
received  within  30  days  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  pubhshed  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  document 
relevant  to  this  action  are  available  for 
public  inspection  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  St.  N.E.,  Atlanta,  Georgia 
30365 
Florida  Bureau  of  Air  Quality 
Management,  Twin  Towers  Office 
BIdg.,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32301 
Public  Information  Reference  Unit 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Douglas  Neeley,  EPA  Region  IV.  Air 
Programs  Branch  at  above  listed 
address  and  telephone  numbers  404- 
347-2864  or  FTS  257-2864. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  111  of  the 
Clean  Air  Act,  "Standards  of 
Performance  for  New  Stationary 
Sources,"  EPA  has  promulgated 
standards  of  performance  for  criteria 
pollutants  (those  for  which  National 
Ambient  Air  Quality  Standards  have 
been  published)  and  noncriteria 
pollutants.  The  standards  apply  to 
"new"  sources  (i.e.,  new,  modified,  or 
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reconstructed  sources)  which 
commenced  construction  after  the  date 
on  which  EPA  proposed  standards  for 
that  particular  source  category. 

A  source  in  existence  prior  to  the  date 
on  which  EPA  proposed  new  source 
performance  standards  for  that 
particular  source  category  is  defined  as 
an  "existing  source."  Paragraph  (d)  of 
section  111  of  the  Clean  Air  Act  requires 
states  to  develop  plans  for  the  control  of 
emissions  of  the  same  non-criteria,  or 
designated,  pollutants  from  such 
"existing"  sources.  The  requirements  for 
such  plans  are  set  forth  in  subpart  B  of 
40  CFR  part  60  (November  17, 1975;  40 
FR  53346).  Since  total  reduced  sulfur 
(TRS)  is  a  designated  pollutant 
regulated  under  section  111(d)  of  the 
CAA;  states  are  required  to  develop 
section  111(d)  plans  for  the  control  of 
TRS  emissions  from  existing  kraft  pulp 
mills  contained  in  the  state. 

The  Florida  Department  of 
Environmental  Regulations  (FDER) 
submitted  its  section  111(d)  plan  for 
control  of  TRS  emissions  from  kraft  pulp 
mills  and  tall  oil  plants  on  May  24, 1985. 
This  submittal  contained  certification 
that  adoption  of  the  plan  had  been 
preceded  by  adequate  notice  and  public 
hearing. 

The  plan  as  submitted  contained  all 
the  elements  needed  for  an  approvabie 
section  111(d)  plan  pursuant  to  40  CFR 
part  60,  subpart  B  (Adoption  and 
Submittal  of  State  Plans  for  Designated 
Facilities),  and  the  guideline  document. 
This  plan  submittal  included: 
regulations  establishing  emission 
standards  for  all  a^ected  sources  along 
with  the  adoption  of  necessary 
definitions;  regulations  establishing  the 
procedures  for  the  development  of 
individual  source  compliance  schedules 
to  include  increments  of  progress; 
regulations  establishing  test  methods 
and  procedures  for  determining 
compliance  with  the  emission  standards; 
an  emission  inventory  of  all  designated 
facilities;  regulations  establishing 
procedures  for  monitoring  the  status  of 
compliance  with  emission  standards 
through  record-keeping,  periodic 
inspections,  and  testing;  and 
documentation  that  the  State  had  legal 
authority  to  carry  out  the  plan. 

EPA  approved  the  plan  on  August  10, 
1988  (53  FR  30051).  As  part  of  that  plan, 
final  compliance  for  digester  systems, 
multiple  effect  evaporation  systems, 
condensate  stripper  systems,  smelt 
dissolving  tank  vents,  tall  oil  plants  and 
combustion  devices  subject  to  FDER's 
Rule  17-2£00(4)(c),  FAC  was  due  May 
12, 1989.  One  of  the  affected  sources 
was  Container  Corporation  of  America. 
Femandina  Beach,  Florida,  hereinafter 
referred  to  as  CCA.  On  March  19. 1987, 


CCA  petitioned  the  FDER  to  issue  a 
variance  extending  the  final  compliance 
date  for  the  No.  5  Multiple  Effect 
Evaporator  System  (MEES),  batch 
digester  system  and  Kamyr  digester 
system  to  June  1. 1990.  CCA  presently 
operates  two  lime  kilns  (Nos.  2  and  3). 
As  part  of  CCA's  current  modernization 
program  and  proposed  'TRS  conceptual 
Compliance  Plan"  submitted  to  FDER  on 
January  30, 1988,  the  source  elected  to 
replace  the  two  lime  kilns  with  a  new 
lime  kiln  which  will  be  subject  to 
subpart  BB  (Standards  of  Performance 
for  kraft  pulp  mills)  of  40  CFR  part  80 
(Standards  of  Performance  for  New 
Stationary  Sources).  The  new  lime  kiln 
will  be  subject  to  a  TRS  emission 
standard  of  8  ppm  corrected  to  10% 
oxygen.  The  existing  lime  kilns  would 
have  had  to  meet  a  20  ppm  standard  by 
volume  on  a  dry  basic  at  standard 
conditions  corrected  to  10%  oxygen  as  a 
12-hour  average. 

As  part  of  the  'TRS  Conceptual 
Compliance"  for  CCA,  the  source  also 
elected  to  install  a  TRS  noncondensible 
gas  (NCG)  handling  system  for  capturing 
and  transporting  TRS  emissions  from 
the  existing  No.  5  MEES,  batch  digester 
system,  and  Kamyr  continuous  digester 
system,  to  the  new  lime  kiln  (No.  4)  for 
incineration.  Since  the  2  existing  lime 
kilns  will  be  replaced  with  the  No.  4 
lime  kiln,  CCA  felt  that  it  would  be 
redundant  and  not  cost-elective  to 
install  and  operate  a  temporary  or 
secondary  TRS  control  system 
connected  to  the  No.  2  or  3  lime  kilns, 
for  the  existing  No.  5  MEES,  batch 
digester  system  and  Kamyr  digester. 
However,  since  the  proposed  new  No.  4 
lime  kiln  cannot  be  constructed  and  in 
compliance  by  May  12, 1989  (the  final 
compliance  date  for  the  existing  No.  5 
MEES,  batch  digester  system  and  Kamyr 
digester  system),  the  source  requested  a 
variance  to  extend  the  final  compliance 
date  to  June  1. 1990  to  allow  for 
completion  of  construction  and  start-up 
of  the  new  No.  4  lime  kiln.  FDER  held  a 
public  hearing  on  March  3, 1988 
concerning  the  variance  request  and 
issued  the  variance  on  March  17, 1988. 
FDER  then  submitted  the  variance 
request  as  a  SIP  revision  to  EPA  on 
April  15. 198a 

Final  Action 

EPA  is  approving  the  variance  as  a 
SIP  revision  which  extends  the  final 
compliance  date  for  the  three  emission 
sources  at  CCA  from  May  12. 1989  to 
June  1. 1990. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 


January  6, 1989,  the  officer  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  222)  fttjm  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  twi  years. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709.) 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307)b)(l)  of  the  Act 
petition  for  judicial  review  of  this  action 
must  be  filed  in  the  United  States  Court 
of  Appeals  or  the  appropriate  circuit  by 
January  22, 1990.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Fart  62 

Air  pollution  control.  Inter 
governmental  relations,  Paper  and  paper 
products  industry.  Reporting  and 
Recordkeeping  requirements. 

Dated:  November  6, 1989. 
Lee  A.  DeHihns  III. 

Acting  Regional  Administrator. 

PART  62— [AMENDED] 

Part  62  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  K— Florida 

1.  The  authority  citation  for  Part  62 
continues  to  read  84  follows: 

Authority  42  U.S.C.  7401-7642. 

2.  Section  62.2350  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows: 


481fl2      Federal  fi«?i«ter  /  Vcl.  54.  Wa  228  /  Tneadav.  Nwrember  21.  1980  /  Jtoies  and  Reguiatinns 


§62.2350    ><anUnp1lan  cf 


i*]  11r  final  canpiasce  date  to 
acUeve  TSS  eanoan  liniks  ior  4iie  No. 
5  Multiple  ESect  Ewapuratian  Systent, 
bateh  liigester  syBtem  and  Kamjn' 
d^ester  astern  ior  ContaiBer 
Corpor^ioB  v{  .^asiica  in  FemaifaM 
Beach.  Asmia  is  Jane  1, 1990. 

[m  Doc.  B9-Z7329  Pfted  n-20-«h  fcW  am] 
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40CFRP«t7M 

lOn5-42103A;  FRL  36«2-»j 
RIN  2070-AB07 

CI.  Oi»pers«  8Hi«  79:1; 
CoAsent  Order 

aoency:  Envu-onmental  Trotecfion 
.^ge^cy  (EPA). 
action:  FiDal  rule. 

SUMMAirr:  This  notice  announces  that 
EPA  has  signed  an  enforceable  Testing 
Consent  Order  wfth  eight  companies 
who  tra\'e  agreed  to  petfonn  certain 
health  and  environmental  effects  tests 
with  C.I.  Disperse  Bhie  79:1  (DB- 
79:l)tCAS  No.  361B-72-2),  This  actionis 
in  response  to  the  TSCA  lotera^ency 
Testing  Committee's  (TTC) 
recommendation  of  this  substance  for 
priority  testing.  EPA  also  announces  its 
rietisiun  irot  to  inittate  rulemaking  for 
C.l.  Disperse  Bhre  79  [I»-79)tCAS  No. 
3956-55-61  and  two  of  its  analogs  (CAS. 
Nos.  21429-43-6  and  381&-75-3)  for 
health  and  environmental  effects  and 
chemical  fate  testing. 
EFFECTIVE  DATE:  November  21, 1989. 

FOR  FURTHER  tWPORWATlOW  COWTACT: 

Michael  M.  Stahl,  Director, 
£aviromBeBtal  Assistance  Division  (TS- 
799),  Office  of  Toxic  Subfttances,  Rm. 
EB-44,  401  M  St.  SW.,  "'rirhimirn  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Under 
procedures  described  in  40  CFR  part  790, 
eight  manufacturers  of  Dfi-79:1.  slao 
known  as  acetamide,  N-5-(bi8[2- 
(acetyloxy)ethy]}aBiino)-2-J(2-bromo-4,6- 
dinitrophenyl)azo}-4-iRetboxyphenyi], 
have  entered  into  a  Testing  Consent 
Order  with  EPA  in  which  diey  have 
agreed  to  perform  certain  health  and 
envirckmnenlfll  ejects  lasts  using  DB- 
79:1.  This  rule  .amends  subpart  C  of  40 
CFR  part  799  to  add  DB-79:1  to  the  hst 
of  chemical  ■sttbstamces  and  minlures 
("chewcak")  ^mbject  to  Testiqg  Coownt 
Orders  ior  whroh  tbe  export  aotifa 
requirements  of  40  CFR  part  707 


I.  ITC  StBoomnoemittiaas 

In  its  Nineteenth  Report  to  BPA. 
published  in  the  Faecal  Reigister  oT 
November  14. 198§  (51  FR  41417)  the  ITC 
recommended  that  OB-7g  {CAS  No. 
39SB-55-d)  be  tested  for  (1)  chemical 
fate  (water  solubility,  and  «««bic  and 
anaerobic  biadegradatioa):  i(2) 
ecviBMimantal  «Sect8  {acute  and 
chreaic  toxicity  to  algae,  aquaitic 
invertebrates,  fish,  and  benthic 
organisms,  and  biococcentration  in  fish): 
and  (3)  health  effects  (absorption  and 
chemical  disposition,  and  90-day 
subcfaomic  toxicity). 

in  its  Twentieth  Report  to  EPA 
published  m  the  Federal  Rapsim  ai  May 
20, 1987  tS2  FR  19020),  tke  ITC  also 
recommended  DB-7B:1  (CAS  No.  381ft- 
72-2),  the  cWoro/methoxy  analog  of  DB- 
79  (CAS  No.  3818-73-3),  and  the  chloro/ 
ethoxy  analog  (CAS.  No.  21429-43-6). 
for  the  same  testing  as  DB-79. 

II.  Tasting  Consent  Orriar  Negotiation 

In  ftie  Fetteral  Register  of  October  12. 
1966  (S3  FR  34788)  and  in  accordance 
wi A  the  procedures  established  in  40 
CFR  790.28,  EPA  requested  persons 
intereated  in  participating  in  or 
monitonng  testing  negotiations  for  DB- 
79:1  to  contact  EPA.  EPA  held  pubKc 
meetings  on  October  26, 198a  November 
29, 1988,  and  January  24, 1989,  to  discuss 
testing  appropriate  for  this  chemical.  On 
October  20,  TW9  EPA  and  eight 
companies  signed  a  Testing  Consent 
Order  for  DB-79:1.  The  eight  companies 
agreed  to  conduct  or  to  provide  for  the 
conductii^  of  the  following  studies:  (1) 
subchronic  oral  toxh:ity  in  the  rat,  (2^ 
sex-linked  recessive  lethal  tSLRL)  test  in 
Drosophita.  (3)  developmental  toxicity 
in  the  rat  and  rabbit,  (4)  metabolism  in 
the  rat,  and  (5)  a  rainbow  trout  Hsfa 
partial  life-cycle  test  These  tests  are  to 
be  conducted  by  specific  dates  and 
according  to  the  test  standards  and  the 
Appendices  «f  tiie  Consent  Order. 

A  grot^)  of  companies  who  comprise 
the  manafacturiiig  and  iofiporting 
industry  £or  DB-79:1  and  DB-7g  and  its 
two  analogs,  have  reported  to  EPA 
through  tis  Ecological  and  Toxicologic^ 
Association  of  Dyestuffs  Manufsctiuiag 
Industry  (ETAD)  that  less  than  1,000 
pounds  of  DB-79  and  less  than  25,000 
poimds  of  the  chloro/iMtboxy  analos 
were  prodw:ed  in  less  pief.  1).  The 
cUoro/ethoxy  analog  was  not 
maanfactared  or  imparted  in  1965.  The 
aggregated  TSCA  section  8(a)  mventery 
update  mformaban  mpports  tltis 
industry  estimaie  (Rd.  2).  Tberefoss, 
EP  A  is  not  jadiatn^  idbonildi^ 
prooeadiagi  far  faealilh,  envdronmental. 
and  cbemtoai  fate  te^ng  of  these 


chemicals  t»c»me  Ibere  is  iMtte  ar  no 
pvodaction. 

However,  because  analogs  of  DB-7»:1 
could  be  «»ed  as  sHbstitutes  fer  DB-?9n, 
EPA  wfll  monitor  future  mannfacturing 
of  these  chemicals  through  the  section 
8(a)  TSCA  Inventory  Update  Rule,  « 
CFR  part  710,  published  in  the  Federal 
Register  of  ftme  12, 1986  (51  FR  21438). 
-and  section  5  TSCA  premamrfacture 
notificatTon  requirements,  to  determine 
whether  further  testing  yv^\  be  needed. 

flL  Technical  SuaHnary 

A.  Manufacture  and  Use 

The  estimated  average  annual 
production  from  1960  to  1985  is  2  to  3 
millkm  pounds  for  DB-79:1  and  related 
anakngs  as  active  colorants  (Rief.  %). 
ETAD  has  estimated  the  current 
domestic  saies  market  (1985)  for  l%-79  1 
to  be  1.8  million  pounds  of  active 
colorant  (Ref.  1).  "Hie  aggregated  TSCA 
section  4(a)  inventory  update  data  for 
1987  support  this  mdusliy  estimate  (Ref. 

Z)- 

Disperse  Blne-79:1  and  related 
products  are  used  almost  exchistvely  for 
dyeing  or  printing  polyester  ffbers. 

B.  Human  Exposure 

1.  Occupational  exposure.  Dermal  and 
inhalation/ingestion  exposure  to  DB- 
79:1  can  occur  during  production, 
processing,  and  use  of  DB-79:1.  A 
maximum  of  180  workers  (10  to  20 
workers  at  9  sites)  are  potentially 
exposed  during  production,  while  a 
maximum  of  66  workers  are  exposed 
during  processing  (3  to  6  workers  at  11 
sites).  In  addition,  from  1  to  3  dye 
weighers  and  1  to  IB  machine  operators 
per  site  are  potentially  exposed  to  DB- 
79:1  during  use  according  to  an  EPA 
engineering  analysis  of  occupational 
exposure  pief.  5).  U  the  dye  weighers  are 
considered  for  potential  worker 
exposui«  at  iOO  to  400  sites  (ETAD 
estimate),  then  approximately  900  to 
1.200  workers  are  potentially  exposed 
via  both  inhalation/ingestion  and 
dermal  routes.  If  the  machine  opecators 
are  included,  an  additional  7,200 
workers  are  potentially  exposed  via  the 
dermal  route.  ETAD  agrees  that  EPA's 
estimates  of  the  auraber  of  wodcecs 
potentially  exposed  through  use  are 
reasonable  (Ref.  1). 

The  results  from  a  iH^hmfflary  review 
of  a  jMBt  study  on  liie  occopational 
exposine  of  textile  dye  ccdor  on 
storeroom  workers,  conducted  by  the 
American  Textile  Manufacturers 
Institote  (ATMl).  EPA,  and  ETAD, 
aappartETAD's  sopposiHon  and  reports 
thst  the  average  daily  level  of  raqaoaure 
to  ^  weif^BEB  is  aos  iBg  (Aef .  7^  aai 
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average  daily  level  of  exposure  to 
machine  operators  is  negligible  (Ref.  5). 
The  potential  remains  for  more 
signiHcant  single  exposures  in  these 
cases. 

Data  available  from  the  National 
Occupational  Exposure  Survey  (NOES), 
from  1980  to  1983,  reported  that  1,450 
workers  in  25  plants  were  potentially 
exposed  to  DB-79:1  or  related 
compounds.  The  National  Occupational 
Hazard  Survey  (NOHS).  from  1972  to 
1974,  reported  that  2,305  workers  in  107 
plants  were  potentially  exposed  to  DB- 
79  and  related  compounds  (Ref.  8). 

2.  Consumer  exposure.  DB-79:1  and 
related  products  are  fast  dyes  that  are 
held  tightly  within  the  polyester  fiber 
structure  and  therefore  not  easily 
removed  (Refs.  5  and  6).  Thus,  consumer 
exposure  to  DB-79:1  and  related 
products  is  low. 

C.  Environmental  Fate  and  Exposure 

1.  Chemical  fate.  The  water  solubility 
of  DB-79:1  is  low  (measured  between 
4.611.9  and  6.210.5  ug/1):  the  log  octanol/ 
water  partition  coefficient  for  DB-79:1  is 
4.710.1  (Ref.  9).  DB-79:1  is  not  likely  to 
volatilize  or  photodegrade. 

Results  of  aerobic  biodegradation 
studies  using  13  percent  liquid,  and  26 
percent  and  52  percent  granular 
formulations  of  DB-79:1  indicate  that  at 
higher  concentrations  less 
biodegradation  occurs  (Ref.  6). 

EPA's  Environmental  Research 
Laboratory  in  Cincinnati  is  completing  a 
study  on  the  adsorption,  aerobic,  and 
anaerobic  biodegradation  of  DB-79:1. 
Eariy  results  indicate  that  DB-79:1 
partitions  to  sludge  and  is  anaerobically 
biodegraded  when  added  to  a  model 
sludge-treatment  system  in  insoluble 
(particulate)  form  at  its  solubility  limit 
(Ref.  10).  A  recent  study  from  EPA's 
Environmental  Research  Laboratory  in 
Athens  Georgia  reported  rapid 
degradation  of  DB-79  in  anaerobic 
sediment  systems  (Ref.  11).  The  half-life 
was  on  the  order  of  minutes. 

After  reviewing  this  information,  some 
of  which  was  not  available  to  the  ITC, 
EPA  has  decided  not  to  include  testing 
for  chemical  fate  as  a  part  of  the 
Consent  Order  for  DB-79:1. 

2.  Release  and  monitoring.  No  effluent 
or  ambient  monitoring  information  is 
available.  The  majority  of  releases  of 
DB-79:1  from  its  manufacturing  and  use 
will  be  to  water.  Estimated  dyestu^  pre- 
treatment  losses  to  water  during 
production  are  between  0.5  and  1 
percent  of  production  (Ref.  5).  Estimated 
dyesfuff  pre-treatment  losses  during  the 
use  of  textile  dyestuffs  are  between  5 
and  10  percent.  Sludge  containing  DB- 
79:1  and  products  from  wastewater 


treatment  facilities  or  POTW's  may  be 
sent  to  landfills. 

3.  Environmental  exposure.  EPA  has 
performed  aquatic  environmental 
modeling  for  DB-79;1  using  engineering 
assessment-  based  estimated  discharge 
data  which  suggest  that  the  surface 
water  concentrations  of  DB-79:1  are 
relatively  low  (Ref.  12).  The  industrial 
facilities  producing  DB-79:1  and  related 
compounds  were  located,  and  the 
receiving  streams  were  identified. 
Releases  were  estimated  to  be  1.4  kg  per 
site  for  100  days  each  year,  which  is  the 
upper  bound  based  on  average  batch 
size  (Ref.  12).  Using  a  measured  log  Kow 
of  4.7.  it  was  estimated  that  80  percent 
of  DB-79:1  would  be  removed  by 
sorption  either  in  the  on-site  wastewater 
treatment  plant  or  in  a  POTW  (Ref.  13). 
Five  site-specific  surface  water 
concentrations  were  projected  to  range 
from  0.01  to  0.97  ug/1  for  mean  flow 
conditions,  and  from  0.04  to  3.9  ug/1  for 
low  fiow  conditions. 

4.  Bioconcentration.  The  ITC  pointed 
out  that  no  experimental  data  on  the 
potential  for  bioconcentration  of  DB- 
79:1  by  aquatic  organisms  are  available. 
However,  18  disperse  monoazo  dyes 
examined  experimentally  had  log  BCF 
values  <1.8  even  though  the 
experimental  log  Kow  was  3  in  seven 
out  of  nine,  and  the  calculated  Kow  was 
3  in  one  of  the  remaining  nine  (Ref.  14). 
This  suggests  that  the  bioconcentration 
factor  for  DB-79:1  would  be  low.  The 
reason  proposed  for  this  behavior  was 
that  the  relatively  high  molecular  weight 
(450  to  550  g/mole)  of  these  disperse 
dyes  made  transport  across  the  fish  gill 
membrane  difficult.  Additional  studies 
also  suggest  that  high  molecular  weight 
and  molecular  size  limit  membrane 
penetration  and  thus  accumulation 
through  the  gills  (Refs.  16  and  17).  After 
reviewing  this  information,  some  of 
which  was  not  available  to  the  ITC.  EPA 
has  decided  not  to  include 
bioconcentration  testing  as  a  part  of  the 
Consent  Order  for  DB-79:1. 

IV.  Testing  Program 

A.  Environmental  Effects 

No  experimental  data  on  the  toxic 
effects  of  pure  DB-79:1  to  fresh  water 
fish  are  available.  The  96-hour  LC«o  of  a 
powder  formulation  of  DB-79:1  was 
reported  to  be  390  mg/1  in  bluegill 
[Lepomis  macrochirus)  (Ref.  6). 
Converted  to  LCm  values,  the  48-hour 
median  tolerance  limits  of  two  granular 
formulations  of  26  and  52  percent,  and 
one  liquid  formulation  of  13  percent  of 
DB-79:1  were  reported  to  be  320, 400. 
and  700  mg/l  respectively  in  rainbow 
trout  [Salmo  gairdneri)  (Ref.  6).  The 
absence  of  specific  descriptions  of 


formulation  compositions  used  ifl  these 
studies  precludes  an  accurate 
evaluation  of  the  toxic  potential  of  the 
test  substances 

EPA's  predicted  LCm's  for  fish, 
daphnid,  and  algae  for  DB-79:1  are  all 
above  the  water  solubility  limit  for  DB- 
79:1.  so  no  acute  toxicity  is  likely  at  or 
below  DB-79:l's  solubility  limit  (Ref.  18). 
However,  toxicity  to  fish  is  possible 
from  long-term  exposure  at  the  limits  of 
solubiUty  for  DB-79:1.  No  method  is 
available  to  determine  the  effects  of 
long  term  exposure  to  benthic 
invertebrates. 

In  the  absence  of  useful  fish  toxicity 
data  and  any  data  on  the  effects  of  long- 
terra  exposure  on  fish  life  stages  to 
disperse  dyes,  eight  companies  have 
agreed  to  conduct  rainbow  trout  early 
life-cycle  testing  of  DB-79:1,  in 
accordance  with  40  CFR  797.1600  as 
modified  for  DB-79:1  (Ref.  4)  and 
contained  in  the  public  docket.  The  final 
report  for  this  test  is  due  15  months  after 
the  effective  date  of  the  Testing  Consent 
Order. 

EPA  will  use  the  data  generated  by 
this  test  to  determine  the  potential  risk 
to  the  environment  from  exposure  to 
DB-79:1  and  to  determine  whether  any 
additional  testing  of  DB-79:1  is 
necessary. 

B.  Health  Effects 

Because  of  the  lack  of  health  effects 
data  and  the  potential  for  worker 
exposure  to  DB-79:1,  EPA  and  the  eight 
companies  have  decided  to  include  in 
the  Consent  Order  subchronic  toxicity 
testing,  developmental  toxicity  testing, 
mutagenic  effects  testing  (SLRL  in 
Drosophila),  and  metabolism  testing. 
The  companies  have  agreed  to  conduct 
the  following  studies  in  accordance  with 
the  cited  test  guidelines: 

(1)  An  oral  subchronic  study  in  the 
Sprague-Dawley  rat 

(2)  Developmental  toxicity  studies  in 
the  Sprague-Dawley  rat  and  rabbit  by 
the  oral  gavagc  route. 

(1)  An  oral  metabolism  test  in  the 
Sprague-Dawley  rat  (Ref.  15),  and  (4)  an 
SLRL  test  in  Drosophila.  If  the  SLRL 
indicates  a  hazard  of  genetic  toxicity, 
EPA  will  consider  the  need  for  further 
testing. 

Testing  Plan  for  DB-79: 1 
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T)k  sbove  Table  delin^tes  ^e  tests, 
test  standards,  and  Bnal  reporting  dates 
for  the  health  effects  tests  incorporated 
in  ■file  Testing  Consenrt  Order.  The  test 
standards  with  modifications  are 
attached  to  flie  Order.  EPA  wifl  use  the 
data  generafed  by  these  tests  to 
determine  the  potential  risk  to  human 
health  from  exposure  to  DB-79:1  and,  if 
any  additional  testing  of  DB-79:1  is 
necessary. 

V.  Export  Nofifinafinn 

The  issuance  of  this  Testing  Coeaent 
Order  subjects  any  person  who  exports 
or  intends  to  export  DB-79:1  to  the 
export  notification  reqmrements  of 
section  12(b)  of  TSCA.  The  specific 
requirements  are  listed  in  40  CFR  part 
707.  Chemicals  subject  to  Consent 
Orders  are  listed  at  40  CFR  799.5030. 
This  listing  serves  as  notification  to 
persons  who  export  or  Who  intend  to 
export  chemical  substances  or  mixtures 
which  are  the  subject  of  Testing  Consent 
Orders  diat  40  CFR  part  707  applies. 

VL  Sulemaking  Record 

EPA  has  estaWiehed  a  record  for  this 
rule  and  the  Consent  Order  (docket 
nun>ber  OPTS^2103J.  This  record 
csBtains  the  information  EPA 
cfmsidered  in  developing  this  rule  and 
Consent  Order  and  includes  the 
foUowiBg: 

A.  Supporting  Documentation 

(1)  Tesliag  Consent  Order  fer  BB-79-i. 
(?)  Federal  Register  notices  pertaining  to 
this  rule  and  the  Consent  Order  consisting  of: 

(a)  Notice  coirtaining  the  ITC 
reoeimrendation  of  DB-79:1. 

(b)  Aules  requiring  TSCA  section  •(&)  and 
(d)  reportjng  on  DB-79:1. 

(c)  Notioe  soliciting  interested  parties  for 
Testing  Consent  Order  negotiation  on 
DB-79:1. 

(3)  Commimioations  coBMstiiig  of: 

(a)  Letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  sunBDariea. 

B.  References 

(1)  ETAD.  Ecological  and  Toxicological 
Association  of  Dyetttiffs  Manufacturing 


Industry.  Letter  firon  £.A.  Clarke.  Bkeoutwe 
Secretary  to  R.H.  Brinic.  Interagency  Testing 
Committee-USEPA  (Febmary  12, 1887)  on: 
Disperse  Blue  79,  with  Appendix  i:  Oisperoe 
Blue  79  and  D679  analogs;  and  with 
enclosure:  ETAD's  comments  on  the  ITC 
Testing  Recommendations  for  C.L  Disperse 
Blue  79  (February  12. 1987). 

(2)  USEPA.  Memo  from  N.  Vogel, 
CoR^dential  Data  Branch,  to  H.  Colbert,  Test 
Inles  Develo(Hnent  Branch,  on:  Aggregated 
production  votnme  figures  (DecamberZl, 
1988). 

(3)  USEPA.  U.S.  Environmental  Protection 
Agency.  Technical  Support  Document  for  C.L 
Disperse  Blue  79,  prepared  by  Syracuse 
Research  Corp.  for  Test  Rules  Development 
Branch  (1987). 

(4)  USEPA.  OTS  Guidehne  <  797.1800  Fish 
early  life  stage  toxicity  test,  with 
nodtficstions.  (1989). 

(5)  USEPA.  Memo  from  G.  Heath.  Chemical 
Engineering  Branch,  to  (oim  Walker,  Test 
Rules  Development  Branch,  on:  Disperse  Blue 
79  with  attached  report'Eogineering  report 
worker  exposure,  and  release  analysis  for 
Interagency  Testing  Committee  {ITC) 
Disperse  Blue  79  (May  30, 1986). 

(6)  ETAD.  Letter  from  E  Clarke,  Executive 
Secretary,  to  R.  Brink,  Interagency  Testing 
Commtttee-US^A  on:  Disperse  Blue  79;  with 
attachments:  Comntents  by  ETAD  to 
Dynamac  on  the  ITC  recommendatione  for 
testing  Disperse  Blue  79  and  added  data 
(August  11, 1966). 

(7)  USEPA.  Memo  from  G.  Heath.  Chemioal 
Engineering  Branch,  to  Mike  McCommas, 
Test  Rules  Development  Branch,  on: 
Supplemental  Elngineering  Report-  Disperse 
Blue  79  (January  2&,  1987). 

(8)  NIOSH.  National  Institute  for 
Oconpational  Safety  and  Health.  Computer 
printout  of  National  OocupationBl  Hazard 
Survey  (1972-1974)  and  National 
Occupational  Exposore  Survey  (1980-1982) 
data  bases:  CI.  Dispo-se  Blue  79.  Cincinnati, 
OH.  Department  of  Haahh  and  Human 
Services  (April  28, 1986). 

(9)  USEPA  Memo  fromCi.  Baughman. 
USEPA-ERL  Athens,  CA.  to E. firman.  Chief, 
Exposure  Assessment  Branch,  on:  Disperse 
Blue  79  (August  20, 1987). 

(W)  USEPA.  "Aerobic  and  Anaerobic 
Treatment  of  C.I.  Disperse  Blue  79."  D.A. 
Gardner,  T4.  Heldsworth,  Radian 
Corporation;  CM.  Sttanl  K.A.  Dostal.  Risk 
Reduction  Engineering  Laboratory-USEPA, 
Cincinnati,  OH;  and  LD.  Betcwski, 
Environmental  Monitoring  and  Support 
Laboratory-USEPA,  Las  Vegas,  NV;  Contract 
No.  68-03-3371,  Volume  1  and  2  Oune  1989). 

(Tl)  ETAD.  Ecological  and  Toxicological 
Association  of  the  Dyestuffs  Xdanufacturing 
Industry.  Letter  from  EA.  Clarke.  Executive 
Secretary,  to  Document  Processing  Cenler- 
USEPA  (April  8. 1968),  widi  enclosure:  E.|. 
Weber.  Fate  of  textile  dyes  in  the  aquatic 
environment:  degradation  of  Disperse  Blue  79 
in  anaerobic  sediment-water  systems. 
Environmental  Research  Laboratory-  USEPA, 
Athens,  GA  (19B8). 

(12)  USEPA.  Memo  from  M.H.Hieraas, 
Exposure  Assessment  Branch,  to  )ohn 


Walker,  Tert  Rules  Development  Branoh,  on: 
FtediotEd  surfaoe  ma\a  csnoeatoations  ■and 
drinking  water  exposure  of  C.I.  Disperse  flhie 
79  dune  24, 1986). 

(13)  USEPA.  Hand-written  table  from  P. 
Harringan.  Design  and  Development  Branch, 
to  M.  McCommas,  Test  Rules  Development 
Branch,  on:  Sewage  treatment  removal 
estimates  for  site  specific  releases  of  DB-79:1 
(December  11, 1987). 

(14)  Anliker,  R.,  Clarke,  E.A,  and  Moser.P- 
"Use  of  the  partttaon  coefficient  as  an 
indlcatar  of  bioaccumulation  tendency  of 
dyestuffs  in  ^shrChemosphepe  10:283-274 
(IBBl). 

(15)  ETAD.  Protocol  outline  for  eral 
metabolism  study  in  rats  with  disperse  blue 
79(DB79).  with  modifications.  (1989). 

fMH  Opperhuiten,  A.,  VeHe,  E..  Gobas,  F., 
Liem  D.,  Steen,  J.,  and  Huntzingor.  O- 
"Relationship  between  bioconcentration  io 
fish  and  steric  factors  of  bydraphotnc 
chemicalc."  Chemoephere  14:1871-1896 
(1985). 

(17)  Gobas  F.,  Shiu,  W.,  Mackay.  D.,  and 
Opperinrixsn,  A.  '"fiioaccumulatien  of  PCDD's 
and  OCDF  in  fish  after  aqueous  and  dietary 
exposure."  Chemosphere  15:1985-1986  (1986). 

(18)  Memo  from  R,  Jones,  Toxic  Effects 
Branch,  to  M.  McCommas,  Test  Rotes 
Development  Branch,  on:  Review  of  Disperse 
Blue  79  (June  3, 1988). 

Confidential  Business  Information. 
(CBI)  while  part  of  the  record,  is  not 
available  for  public  review.  A  pnblic 
version  erf  the  record,  from  which  CM 
has  been  deleted,  is  availaUe  for 
inspection  in  the  OTS  Public 
Information  Office,  Rm.  NE-G604,  401  M 
St.,  SW.,  Washington.  DC  from  8  a.m.  to 
4  p jn..  Monday  throogfa  Friday,  exoefit 
legal  faolidays. 

VII.  Other  Regulatory  Requirements 

Paperwork  Reduction  Act 

QMR  has  approved  the  information 
collection  requirements  in  this  Testing 
Consent  Order  under  the  provision  of 
the  Paiperwork  Reduction  Act  of  1960. 44 
U.S.C.  3501  et  sag.  and  has  been 
assigned  OMB  control  2070-0033. 

Public  reporting  btmien  for  this 
collection  of  tnfomiation  is  estimated  to 
average  564  hours  per  responae, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  mformation. 
The  total  estimated  testing  hours  for 
DB-79:1  is  3386. 

Send  comments  regarding  the  bxn-den 
estiBiate  or  any  otiicr  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223,  U.S,  Environmental  Protection 
Agency.  401 M  St.,  SW..  Washington.  DC 
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20460;  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (2070-0033),  Washington,  DC 
20503. 

List  of  Subjects  in  40  CFR  Part  799 

Chemical  export.  Chemicals, 
Environmental  protection.  Hazardous 
substances,  Recordkeeping  and 


reporting  requirements.  Testing 
procedures. 

Dated:  October  20, 1989. 
Victor ).  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances.  ■ 

Therefore.  40  CFR  part  799  is  amended 
as  followa: 


PAFTT  799— (AMENDED] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  VS.C.  2603,  2611,  2825. 

2,  Section  799.5000  is  amended  by 
adding  "C.I.  Disperse  Blue  79:1"  to  the 
table  in  CAS  Number  order,  and  the 
OMB  control  number  to  the  end  of  S 
799,5000  to  read  as  followa: 


§    799.5000   Testing  consent  orders. 


CAS  Number 


Substance  or  Mixture  Name 


Testing 


fR 


3618-72-2.. 


C.I.  Disperse  Btue  79:1  Acetamide,N-[5-[t)ist2-(ac8- 
tytoxy)  ettiyl]amioo)-2-((2-bromo-«,  6- 

dir)ttropheny1)azo]  -4-mett>oxypheny1]-. 


Healtti  effects 


November  21,  1989. 
-Oo- 


Environmental  effects 


(Information  collection  requirements  have  been  approved  by  the  Office  of  Management  and  Budget  under  control  number  2070-0033) 
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BILUNO  CODE  SS60-50-O 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

^48  CFR  Parts  5, 6, 19,  and  52 

(Federal  Acquisition  Cire.  S4-52I 
PIN  9000-AD31 

Federal  Acquisition  Regulation  (FAR); 
Competitive  Thresliolds;  Correction 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule;  correction  of 
effective  date. 

summary:  This  document  corrects  the 
effective  date  of  Federal  Acquisition 
Circular  (FAC)  84-52  published  in  the 
Federal  Register  on  Tuesday,  October 
31,  1989  (54  FR  46004). 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  OS  Building,  Washington. 
DC  20405,  (202)  523-4755.  Please  cite 
FAC  84-52  correction. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  89-25491  beginning  on  page  46004, 
in  the  first  column  of  page  46004,  under 
effective  date,  November  30, 1989,  is 


correct.  However,  in  the  second 
column  of  page  46004,  imder  "[Number 
84-52]".  the  effective  date  statement 
issued  under  the  authority  of  the  DOD. 
GSA.  and  NASA  is  corrected  to  read  as 
follows; 

Unless  otherwise  specified,  all  Federal 
Acquisition  Regulation  (FAR)  and  other 
directive  material  contained  in  FAC  84-52  is 
effective  November  30, 1989. 

On  pages  46009  and  46010.  in  the 
clauses  at  52.219-11,  52.219-12,  52.219- 
17,  and  52.219-18,  and  the  Alternates  I, 
n,  and  III  of  52.219-18.  the  effective  date 
is  corrected  to  read  as  follows: 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

i 

52.219-11,  52.219-12,  52.219-17,  and 
52.219-18    [corrected] 

Section  52.219-11,  52.219-12,  52.219- 
17,  and  52.219-18  are  corrected  by 
removing  in  the  title  of  each  clause,  and 
in  Alternates  I,  II,  and  III  of  52,219-18. 
the  effective  date  "OCT  1989"  and 
inserting  in  each  place  "NOV  1989". 

List  of  Subjecto  in  48  CFR  Parts  5,  6, 19, 
and  52 

Government  procurement. 

Dated:  November  14, 1989. 
Albert  A.  VicchioUa. 

Director.  Office  of  Federal  Acquisition  Policy. 
[FR  Doc.  89-27149  Filed  11-20-89;  a-45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servic* 
50  CFR  Part  20 

BIN  1018-AA24 

Migratory  Bird  Hunting;  Late  Seasdns, 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
United  States;  Correction 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule;  correction. 

summary:  The  Fish  and  Wildlife  Service 
is  correcting  errors  in  the  nde 
prescribing  open  seasons  on  waterfowl 
that  appeared  in  the  Federal  Register  on 
September  28. 1989  (54  FR  39940). 
DATE  Effective  on  September  28. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Byron  K.  Williams,  Acting  Chief,  Office 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Room  634-Arlington  Square, 
Washington,  DC  20240,  telephone  703- 
358-1714. 

SUPPt^MENTARY  INFORMATION:  Public 
comment  was  received  on  proposed 
rules  involving  these  seasons  and  was 
addressed  in  the  September  19, 1989 
Federal  Re^ster  (54  FR  38614).  In  that 
document,  final  frameworks  were 
published  that  would  allow  these 
seasons.  However,  there  were  several 
errors  and  omissions  in  the  September 
28, 1989  Federal  Register  |54  FR  39940), 
prescribing  the  late  open  seasons. 
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hunting  hours,  hunting  areas,  and  daily 
bag  and  possession  limits  for  certain 
migratory  game  birds  in  the  United 
States.  The  corrections  involve  no 
change  in  the  contents  of  prior  proposed 
or  final  frameworks. 

PART  20— {AMENDED] 

The  following  corrections  are  made  In 
Migratory  Bird  Hunting;  Late  Seasons, 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
United  States  published  in  the 
September  28, 1989,  Federal  Register  (54 
FR  39940). 

920.105    (Corrected] 

1.  On  page  39949  under  the  heading 
Illinois,  subheading  "Canada 
gee8e(2)(3):"  is  corrected  to  read 
"Geese  (2):"  with  bag  and 
possession  limits  of  5  and  10, 


respectively,  and  followed  by  a  line 
to  read  "Canada(3):". 

2.  On  page  39953  under  the  heading 

Wisconsin,  the  bag  and  possession 
limits  for  Coots  are  corrected  to 
read  "5"  and  "10",  respectively. 

3.  On  page  39955  under  the  heading 

Colorado,  the  bag  and  possession 
limits  for  Geese  in  the  North  Park 
Unit  are  corrected  to  read  "2"  and 
"4",  respectively. 

4.  On  page  39957  under  the  heading 

Texas,  the  subheading  "Ducks 
(except  masked  duck)"  is  corrected 
to  read  "Ducks:". 

5.  On  page  39961  under  the  heading 

Colorado,  the  bag  and  possession 
limits  for  geese  in  Mesa  County  are 
corrected  by  deleting  "6  geese  per 
season". 

6.  On  page  39961  under  the  heading 

Colorado,  the  subheading 
"Gunnison  Countj',  Saguache  City, 


west  of  the  Continental  Divide"  is 
corrected  to  read  "Gunnison 
County,  Saguache  County,  west  of 
the  Continental  Divide". 

7.  On  page  39963  under  the  heading 

Washington,  under  the  subheading 
"Brant:"  a  line  is  added  to  read 
"Pacific  County  only  (14)"  with 
season  dates  of  "Dec.  9, 13, 16,  20, 
and  23."  and  bag  and  possession 
limits  of  "2"  and  "4"  respectively. 

8.  On  page  39964  following  footnote  (13) 

a  line  is  added  to  read  "(14)  Brant 
killed  in  Pacific  County  must  be 
checked  at  the  Willapa  National 
Wildlife  Refuge  by  6  pm  on  the  day 
of  the  kill." 

Dated:  November  14, 1989. 
Ricbaid  N.  Smith, 

Acting  Director. 

[FR  Doc.  89-27269  Filed  11-20-89;  8:45  am) 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  to  tt>e  put>Hc  of  the 
proposed  issuance  of  rules  and 
regulations.  Tbe  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rute 
makirtg  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  CorporatkMi 
7  CFR  Part  401 
[Aindt  57;  Docket  No.  7419S] 

General  Crop  Insurance  Regulations; 
Fresh  Plum  Endorsement 

aoency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Proposed  rule. 

SUMSIARV:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  part  410),  effective  for  the  1990 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.148,  the  Fresh 
Plum  Endorsement.  The  intended  effect 
of  this  rule  is  to  provide  the  provisions 
of  crop  insurance  protection  on  plums  in 
an  endorsement  to  the  general  crop 
insurance  policy. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
received  not  later  than  December  21, 
1989,  to  be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  202Sa 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPUEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  September  1, 1994. 

John  Marshall  Manager,  FQC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 


Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  millicMi  «*  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maiiiets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperworii  burden 
for  individuals,  small  baiinestes,  and 
other  persons  and  wiU  not  have  a 
signifk^nt  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Ragnlatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  In  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  lo  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  add  to  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401),  a  new  section  to  be  known  as  7 
CFR  401.146,  the  Fresh  Plum 
Endorsement,  effecti.ve  for  the  1990  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  plums. 

FCIC  is  soliciting  public  comments  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building.  U.S. 
Department  of  Agricultiu^,  Washington. 


£K3  20250,  during  regular  bustnesa  hours, 
Monday  through  Friday. 

Ust  of  Sobjects  in  7  CFR  Part  4n 

Crop  insurance.  Fresh  plums. 

Proposed  Rule 

Accordingly,  pursuant  to  the  au&ority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7 U.S.C.  1501  et seq), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regixlations  (7  CFR  part  401), 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

1.  "Rie  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1S06. 1516. 

2.  7  CFR  part  401  is  amended  by 
adding  a  new  section  to  be  known  as  7 
CFR  401.146,  Fresh  Plum  Endorsemmt 
effective  for  the  1990  and  succeeding 
crop  years,  to  read  as  follows: 

§401.146    FfMh  Pkim  EndorMmmL 

The  provisions  of  the  Fresh  Pltim  Crop 
Insurance  Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Coiporatioa 

Fresh  Plum  Endorsement 
1.  Causes  of  Loss 

a.  The  insurance  provided  is  etgainsi 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Earthquake: 

(3)  Fire: 

(4)  WUdlife: 

(5)  Volcanic  eruption; 

(6)  An  insufTicient  number  of  chilling  hours 
to  effectively  break  dormancy;  or 

(7)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
insurance  attaches; 

Unless  these  causes  of  loss  are  excepted, 
excluded,  or  limited  by  the  actuarial  table  or 
section  9  of  the  general  crop  insurance  policy. 

b.  In  addition  to  the  causes  of  loss  not 
insured  under  section  lb  of  the  general  crop 
insurance  policy,  we  will  not  insure  against 
any  loss  of  production  due  to: 

(1)  Fire,  where  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or  tree 
pruning  debris  has  not  been  removed  from 
the  orchard: 

(2)  Disease  or  insect  infestation  unless 
specifically  caused  by  adverse  weather 

(3)  Fruit  cullage  caused  by;  Green:  overripe; 
undersite  condition:  and  mechanical  damage 
which  causes  rejection  of  the  crop  at  the 
packing  house;  or 
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(4]  Inability  to  market  as  a  direct  result  of 
quarantine,  boycott,  or  refusal  of  any  entity 
to  accept  or  harvest  production  unless 
production  has  actual  physical  damage  due  to 
a  cause  specified  in  subsection  l.a. 

2.  Insured  Crop  and  Acreage 

a.  The  crop  insured  will  be  plums  grown  for 
fresh  market  fruit  or  processing  for  which  we 
provide  a  guarantee  and  premium  rate: 

b.  In  lieu  of  the  provisions  of  subsection  2e 
of  general  crop  insurance  policy,  we  do  not 
insure  any  plum  acreage: 

(1)  Which  is  not  irrigated: 
(2]  On  which  the  trees  have  not  reached  the 
fifth  growing  season  after  being  set  out; 

(3)  Which  has  not  produced  at  least  200 
lugs  fresh  market  production  in  the  preceding 
crop  year  unless  the  acreage  is  inspected  by 
us  and  approved  for  coverage; 

(4)  For  which  production  records 
acceptable  to  use  for  at  least  the  previous 
crop  year  are  not  provided; 

(5)  Which  we  consider  not  acceptable; 

(6)  Which  is  interplanted  with  another 
crop,  unless  we  inspect  such  acreage  and  give 
our  approval  in  writing; 

(7)  On  which  is  grown  a  type  or  variety  not 
established  as  adapted  to  the  area;  excluded 
by  the  actuarial  table;  not  regulated  for  plums 
by  the  California  Tree  Fruit  agreement,  a 
related  crop  advisory  board  or  the  State; 

(8)  From  which  the  fruit  is  harvested 
directly  by  the  public;  or 

(9]  If  the  orchard  practices  carried  out  are 
not  in  accordance  with  the  orchard  practices 
for  which  the  premium  rates  have  been 
established. 

3.  Report  of  Acreage,  Share,  Type  and 
Practice  (Acreage  Report) 

The  acreage  report  must  be  Rled  on  or 
before  January  31.  You  must  report  the  crop 
type  in  addition  to  the  information  required 
by  section  3  the  general  crop  insurance  policy 
for  the  acreage  report. 

4.  Production  Reporting,  Coverage  Level, 
Prices  for  Computing  Indemnities,  and 
Production  Guarantees 

a.  In  addition  to  the  production  report 
required  in  section  4  of  the  general  crop 
insurance  policy,  you  must  report: 

(1)  The  number  of  bearing  trees; 

(2)  The  number  of  trees  planted  per  acre; 

(3)  Tree  damage  or  use  of  production 
practices  which  has  or  may  reduce  the  yield 
from  previous  levels:  and 

(4)  If  the  number  of  bearing  trees  (fifth 
growing  season  and  older)  is  reduced  more 
than  10%  from  the  preceding  calendar  year 
(In  such  event  the  production  guarantee  will 
be  reduced  1  percent,  through  adjustment  to 
your  average  yield  for  each  1  percent 
reduction  in  excess  of  10  percent). 

b.  You  may  select  only  one  coverage  level 
and  price  election  for  plums  for  the  crop  year. 

5.  Annual  Premium 

The  annual  premium  is  computed  by 
multiplying  the  production  guarantee  times 
the  price  election,  times  the  premium  rate, 
times  the  insured  acreage,  times  your  share  at 
the  time  insurance  attaches,  times  any 
applicable  premium  adjustment  factor 
contained  in  the  actuarial  table  because  you 
did  not  select  optional  units. 


6.  Insurance  Period 

In  heu  of  the  provisions  in  section  7  of  the 
general  crop  insurance  policy,  coverage 
begins  for  each  crop  year  on  February  1, 
following  our  inspection  and  determination  of 
acceptability.  Insurance  ends  at  the  earliest 
of: 

a.  Total  destruction  of  the  insured  crop; 

b.  Harvest; 

c.  The  date  harvest  would  normally  start; 

d.  Final  adjustment  of  a  loss:  or 

e.  September  30  of  the  crop  year. 

7.  Units 

Plum  acreage  grown  on  non-contiguous 
land  that  would  otherwise  be  one  unit,  as 
defined  in  section  17  of  the  general  crop 
insurance  policy,  may  be  divided  into  more 
than  one  unit  if,  for  each  proposed  unit,  you 
maintain  written,  verifiable  records  of 
acreage  and  harvested  production  for  at  least 
the  previous  crop  year. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  imits  must  be 
maintained  and  be  provided  to  us.  Production 
that  is  commingled  between  optional  units 
will  cause  those  units  to  be  combined. 

8.  Notice  of  Damage  or  Loss 

In  Ueu  of  the  notices  required  in  section  8.a. 
(2),  (3),  and  (4)  of  the  general  crop  insurance 
policy,  in  case  of  damage  or  probable  loss 
you  must  give  us  vnitten  notice  within  72 
hours  of  the  date  of  damage  and  indicate  the 
causes  of  damage  and  whether  a  claim  for 
indemnity  is  probable.  Notwithstanding  the 
previous  sentence,  if  damage  occurs  within  72 
hours  of  or  during  harvest,  immediate  notice 
Stating  the  cause  of  damage  and  probability 
of  a  claim  mujst  be  given  to  us.  If  a  notice  has 
been  given,  we  must  be  notified  of  the 
expected  time  of  harvest  at  the  time  of  notice 
or  not  later  than  72  hours  before  harvest 
begins. 

9.  Claim  for  Indemnity 

In  addition  to  section  9  of  the  general  crop 
insurance  policy: 

a.  The  indemnity  will  be  determined 
separately  for  each  unit  of  plums  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  plums  to  be  counted; 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  the  insured 
share. 

b.  The  total  production  (standard  lug 
equivalent)  [see  section  12.d.)  to  be  counted 
for  a  unit  will  include  all  production 
harvested,  and  all  appraised  production.  Such 
production  must  meet  U.S.  #1  standards  as 
modified  (before  the  date  insurance  attaches) 
by  the  latest  California  Tree  Fruit  Agreement 
PubUcation  for  fresh  plums. 

(1)  Mature  production  of  fresh  plums 
damaged  by  insurable  causes  within  the 
insurance  period  that  could  be  marketed  for 
any  use  as  other  than  fresh  packed  plums, 
will  be  determined  by  multiplying  the  number 
of  tons  that  could  be  marketed  by  the  value 
per  ton  of  fruit  or  $50.00  per  ton,  whichever  is 
greater,  and  dividing  that  result  by  the 
highest  price  election  available  for  the  type. 
This  result  will  be  the  number  of  standard  lug 
equivalents  to  be  considered  as  production  to 
count 


(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharveated  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes; 

(b)  Not  less  than  the  applicable  guarantee 
for  any  acreage  which  is  abandoned  or 
destroyed  by  you  without  our  prior  written 
consent;  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 

(a)  Not  harvested  before  the  harvest  of 
plum  becomes  general  in  the  county  and  is 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us;  or 

(c)  Harvested. 

(4)  The  amount  of  production  of  any 
unharvested  plums  may  be  determined  on  the 
basis  of  orchard  appraisals  conducted  after 
the  end  of  the  insurance  period  or 
discountinuance  of  harvest.  We  may  appraise 
and  consider  as  production  to  count  any 
insured  fruit  remaining  on  acreage  not  clean 
harvested. 

(5)  We  may  delay  final  appraisal  until  the 
extent  of  damage  can  be  determined. 

c.  In  the  absence  of  acceptable  records  to 
determine  the  disposition  of  harvested  plums, 
we  may  elect  to  determine  such  disposition 
and  the  amount  of  such  production  to  be 
counted  for  the  unit. 

d.  You  must  authorize  us  in  writing  to 
examine  and  obtain  any  records  pertaining  to 
production  and  marketing  of  any  plums, 
whether  insured  or  uninsured,  whether  this 
crop  year  or  prior  crop  years,  from  the  broker, 
shipper,  advisory  board,  marketing  order  or 
any  other  source  we  deem  necessary. 

10.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are 
January  31. 

11.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  October  31 
preceding  the  cancellation  date.  Acceptance 
of  any  change  will  be  conclusively  presumed 
in  the  absence  of  notice  from  you  to  cancel 
the  contract 

12.  Meaning  of  Terms 

For  the  purpose  of  Plum  crop  insurance: 

a.  "Appraisal"  means  an  estimate  of  the 
potential  production  determined  by  our 
representative  using  our  prescribed 
procedures. 

b.  "Crop  Year"  means  the  period  beginning 
with  the  date  insurance  attaches  and 
extending  through  the  normal  harvest  time, 
and  will  be  designated  by  the  calendar  year 
in  which  the  insured  plums  are  normally 
harvested. 

c.  "Harvest"  means  the  picking  of  mature 
plums  from  the  trees  by  hand  or  machine. 

d.  "Lug"  means  a  packed  container  of  fresh 
plums  weighing  28  pounds.  All  fresh 
production  to  count  of  varying  lug  sizes  will 
be  converted  to  standard  lug  equivalents  on 
the  basis  of  28  pounds  of  packed  pluroi. 
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Done  in  Washington,  DC.  on  October  30. 
1989. 

John  Marshall,  ' 

Manager.  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  89-27282  Filed  11-20-89;  8:45  am) 
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7  CFR  Part  405 

[  Anndt.  3;  Docket  No.  7474S1 

Apple  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA, 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Apple  Crop  Insurance  Regulations  [7 
CFR  part  405],  effective  for  the  1990  and 
succeeding  crop  years,  by  changing  the 
policy  to  provide  that  premium 
reduction  gained  by  insureds  through 
good  insuring  experience  will  extend 
beyond  the  present  1990  crop  year 
expiration.  The  intended  effect  of  this 
rule  is  to  allow  a  continuation  of  good 
experience  discount  for  all  present 
policyholders  who  are  eligible  for  a 
premium  reduction  while  FCIC  reviews 
the  entire  good  experience  discount 
issue  for  all  policyholders. 
dates:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  21, 
1989,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1  1990. 

*  John  Marshall,  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  governments,  or  a  geographical 


region;  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  subsection 
5.C.  of  the  Apple  Crop  Insurance 
Regulations  [7  CFR  part  405).  an  insured 
may  be  eligible  for  a  premium  reduction 
in  excess  of  5  percent  based  on  that 
individual's  insuring  experience  through 
the  1984  crop  year  under  the  terms  and 
conditions  contained  in  the  apple  crop 
insurance  policy  in  effect  for  the  1985 
crop  year.  The  insured  will  continue  to 
receive  the  benefit  of  such  reduction 
subject  to  several  conditions,  one  of 
which  being  that  no  premium  reduction 
will  be  retained  after  the  1991  crop  year. 

The  FCIC  Board  of  Directors  has 
suggested  that  the  present  premium 
reduction  be  continued,  and  directed 
that  a  study  by  made  of  the  entire 
premium  reduction  for  good  experience 
issue  as  it  might  apply  to  all 
policyholders. 

Accordingly,  FCIC  proposes  to  amend 
the  apple  crop  insurance  policy  to  allow 
a  continuation  of  the  good  experience 
discount  provision  so  that  no  premium 
reduction  will  be  retained  after  the  1991 
crop  year. 

FCIC  is  sohciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  Room  4090. 
South  Building,  U.S.  Department  of 


Agriculture,  Washington.  DC  2025a 
during  regular  business  hours.  Monday 
through  Friday. 

List  of  Subjecto  in  7  CFR  Part  405 

Crop  insurance.  Apples. 
Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Apple  Crop 
Insurance  Regulations  (7  CFR  part  405). 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

PART  405— [AMENDED] 

1,  The  authority  citation  for  7  CFR 
part  405  is  amended  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  405.7.(d)  is  amended  by 
revising  subsection  5.c.(l)  to  read  as 
follows: 

§  405.7    The  application  and  policy. 


♦        •        * 


(d)  •  *  • 
5.*  *  • 
c.  *  •  • 

(1)  No  premium  reduction  will  be  retained 
after  the  1991  crop  year 


*         * 


*         * 


Done  in  Washington.  DC  on  October  30. 
1989. 

John  Marshall. 

Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  89-27267  Filed  11-20-89;  8:45  am] 

BILLING  CODE  341(MI*-M 


7  CFR  Part  415 

[Amdt  1;  Docket  No.  7388S] 

Forage  Production  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Forage  Production  Crop  Insurance 
Regulations  (7  CFR  Part  415).  effective 
for  the  1991  and  succeeding  crop  years, 
by:  (1)  adding  insurance  period  ending 
dates  for  additional  states;  and.  (2) 
providing  that  the  premium  reduction 
gained  by  insureds  through  good 
insuring  experience  will  extend  beyond 
the  1989  crop  year  expiration.  The 
intended  effect  of  this  rule  is  to  provide 
end  of  insurance  dates  in  states  recently 
added  to  the  forage  production  crop 
insurance  program,  and  to  allow  a 
continuation  of  good  insuring  experience 
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discount  for  aQ  present  policyholders 
who  are  ehgible  for  a  premium  reduction 
while  FCIC  reviews  the  entire  good 
experience  discount  issue  for  all 

policyholders. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  21. 
1989,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT. 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC.,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
September  1, 1994. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
dny  significant  impact  on  the  quality  of 
the  human  enviranment  health,  and 


safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environment  Impact  Statement  is 
needed. 

FCIC  proposes  to  amend  the  Forage 
Production  Crop  Insurance  Regulations 
(7  CFR  part  415),  effective  for  the  1991 
and  succeeding  crop  years,  to  provide 
an  end  of  insurance  period  for  states 
recently  added  to  the  program,  and 
provide  that  the  premium  reduction 
gained  by  insureds  through  good 
insuring  experience  will  extend  beyond 
the  1989  crop  year  expiration. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  on  this  proposed  rule 
should  be  sent  to  Peter  F.  Cole,  Office  of 
the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building. 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 

Written  comments  received  pursuant 
to  this  proposed  rule  will  be  available 
for  public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4090. 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  415 

Crop  insurance.  Forage  production. 

Proposed  Riile 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Forage 
Production  Crop  Insurance  Regulations 
(7  CFR  part  415),  proposed  to  be 
effective  for  the  1991  and  succeeding 
crop  years,  as  follows 

PART  415— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  415  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506. 1516. 

2.  7  CFR  part  415  is  amended  in 
section  5  by  revising  paragraph  a(l)  and 
in  section  7  by  revising  and  reissuing 
paragraphs  a.  and  b.  to  read  as  follows* 

§  41 5.7    The  application  and  poltcy. 

***** 

(d)  •  •  * 

5.  Annual  premium. 


(1)  No  premium  reduction  will  be  retained 
after  the  1991  arpp  year. 

*         *        «         •        • 

7.  Insurance  period. 

a.  Insurance  attaches  on  acreege  wiA  an 
adequate  staiid: 


(1)  for  the  calendar  year  following  the  year 
of  seeding  on: 

(a)  February  1  for  spring-seeded  forage  in 
California: 

(b)  April  IS  for  spring-seeded  forage  in 
Colorado,  Idaho,  Nebraska,  Nevada,  Oregon, 
Utah,  and  Washington: 

(c)  May  22  for  spring-seeded  forage  in 
Iowa,  Minnesota,  Montana,  New  Hampshire, 
New  York,  North  Dakota,  Pennsylvania, 
Wisconsin,  Wyoming  and  all  other  states; 

(d)  October  16  for  fall-seeded  forage  in  all 
states  except  California;  and 

(e)  December  16  for  fall-seeded  forage  in 
California. 

(2}  for  subsequent  years  on: 

(a)  October  16  in  all  states  except 
California;  and 

(b)  January  1  in  California. 

b.  Insurance  ends  at  the  earliest  of: 

(1)  total  destruction  of  the  forage  crop; 

(2)  removal  from  the  windrow  or  the  field: 

(3)  final  adjustment  of  a  loss;  or 

(4)  the  following  dates  of  the  calendar  year 
in  which  the  majority  of  the  forage  is 
normally  harvested: 

(a)  All  states  except  California October  IS; 

(b)  California „ _ Deceml)er  31. 

Done  in  Washington,  DC,  on  October  ?1. 
1989. 
John  Marshall. 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  89-27268  Filed  11-20-88;  6:45  am] 

BILUNO  COOe  3410-OS-ll 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions;  Credit  Union 
Service  Contracts 

AGENCY:  National  Credit  Union 
Administration  ("NCUA"). 

action:  Proposed  amendment 

summary:  As  part  of  its  ongoing 
regulatory  review  policy  NCUA  has 
reviewed  S  701.26  of  its  regulations 
("Credit  Union  Service  Contracts"). 
NCUA  has  received  few  questions  on 
the  regulation  since  it  was  last  amended 
in  1982.  Major  modification  appears- 
unnecessary.  The  Board  is  proposing 
one  clarifying  change. 

date:  Comments  must  be  received  by 
February  20. 1990. 
ADDRESS:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Umoa  Administration,  177B  G 
Street.  f^W..  Washington.  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  Tamuieviz.  Staff  Attorney,  at  the 
above  address,  or  telephone:  202/682- 
9630. 
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SUPPl£MENTA»t  iNFORMATION: 

Paperwork  Reduction  Act 

The  proposed  regulation  does  not 
contain  any  paperwork  requirements. 
The  provision  in  the  regulation  that 
credit  union  service  contracts  be  in 
writing  is  consistent  with  ordinary 
business  practice. 

Background  Information 

Section  701.26  of  NCUA's  Rules  and 
Regulations  (12  CFR  701.26),  "Credit 
Union  Service  Contracts,"  was  last 
amended  in  1982.  The  regulation 
authorizes  a  Federal  credit  union 
("FCU")  to  contract  for  assets  or 
services  which  relate  to  its  daily 
operations,  l^e  regulation  covers  an 
FCU's  contracts  with  third  party 
vendors  and  other  organizations  offering 
services  to  credit  unions.  The  regulation 
also  allows  one  FCU  to  represent  other 
credit  unions  in  contractual 
arrangements  with  a  third  party  and 
authorizes  the  sharing  of  fixed  assets. 

NCUA  has  received  few  questions  on 
this  regulation  since  its  1982 
amendment.  Since  the  regulation 
appears  to  be  working,  the  Board  does 
not  believe  that  major  modification  is 
necessary.  The  one  question  that  has 
been  asked  is  whether  the  regulation 
authorizes  an  FCU  itself  to  provide 
services  and  activities  to  other  credit 
unions.  Generally,  it  does  not.  The 
services  and  activities  are  to  be 
provided  by  third  parties  with  whom  the 
FCU  contracts.  The  Board  is  proposing 
to  amend  S  701.26(a)  to  clarify  this  point. 

While  S  701.26  does  not  generally 
authorize  an  FCU  to  provide  services  to 
other  credit  unions,  the  Board  notes  that, 
pursuant  to  various  express  powers  in 
the  FCU  Act  and  the  incidental  powers 
clause  (section  107(16)  of  the  FCU  Act. 
12  U.S.C.  1757(16)).  an  FCU  can  provide 
certain  services  to  other  FCU's.  For 
example,  an  FCU  can,  on  a  short-term 
basis,  rent  out  excess  space  in  its 
building  pursuant  to  its  authority  to 
purchase,  hold,  and  dispose  of  property 
(see  section  107(4)  of  the  FCU  Act,  12 
U.S.C.  1757(4).  and  the  incidental 
powers  clause).  Similarly,  an  FCU  has 
the  limited  authority  under  the 
incidental  powers  clause  to  sell  data 
processing  capacity  in  excess  of  the 
FCU's  immediate  needs. 

The  NCUA  Board  welcomes 
comments  on  the  proposed  amendment 
as  well  as  on  any  other  issues. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  propose^amendment, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 


Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Executive  Order  12812 

Section  701.26  of  NCUA's  Rules  and 
Regulations  applies  only  to  FCU's. 

List  of  Subjecto  in  12  CFR  Part  701 

Credit  unions.  Service  contracts. 
Contracts. 

By  the  National  Credit  Union 
Administration  Board  on  November  13. 1989. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  is  proposing  to 
amend  its  regulations  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1755. 1756. 1757. 1759. 
1761a,  1761a.  1766. 1767, 1782, 1784, 1787,  and 
1789. 

In  addition,  S  701.31  is  also  authorized 
by  15  U.S.C.  1601  et  seq.,  42  U.S.C.  17B2 
and  42  U.S.C.  3601-3610. 

2.  Section  701.26  is  revised  to  read  as 
follows: 

$701.26    Credit  Union  Service  Contracts. 

(a)  A  Federal  credit  union  may  act  as 
a  representative  of  and  enter  into  a 
contractual  agreement  with  one  or  more 
credit  unions  or  other  organizations  for 
the  purpose  of  sharing,  utilizing,  renting, 
leasing,  purchasing,  selling,  and/or  joint 
ownership  of  fixed  assets  or  engaging  in 
activities  and/or  services  which  relate 
to  the  daily  operations  of  credit  unions. 
Contracts  for  activities  and  services  are 
limited  to  those  where  the  service/ 
activity  is  to  be  provided  by  a  third 
party  to  a  credit  union  and/or  other 
parties.  Agreements  must  be  in  writing, 
and  shall  advise  all  parties  subject  to 
the  agreement  that  the  goods  and 
services  provided  shall  be  subject  to 
examination  by  the  NCUA  Board  to  the 
extent  permitted  by  law. 

(b)  Where  any  agreement  calls  for,  or 
requires,  the  payment  in  advance  of  the 
actual  or  estimated  charges  for  more 
than  3  months,  such  payment  shall  be 
deemed  an  investment  in  a  credit  union 
service  organization  and  subject  to  the 
limitations  delineated  in  sections 
107(7)(I)  and  107(5)(D)  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1757(7)(I) 
and  1757(5)(D)). 

[FR  Doc.  89-27244  Filed  11-20-89;  8:45  am] 

mUJNO  CODE  7S3(-0MI 


12  CFR  Part  701 

Organization  and  Operations  of 
Fadaral  Credit  Unions;  Retirement 
Benefits  for  Employees  of  Federal 
Credit  Unions 

agency:  National  Credit  Union 
Administration. 

actnm:  Request  for  comments. 

summary:  The  National  Credit  Union 
Administration  ("NCUA")  Board,  as  part 
of  its  periodic  review  of  its  regulations, 
has  reviewed  S  701.19 — Retirement 
Beneflts  for  Employees  of  Federal  Credit 
Unions.  The  Board  does  not  believe  that 
the  regulation  is  in  need  of  modification. 
The  NCUA  Board  requests  comments  on 
whether  any  amendments  should  be 
made  to  S  701.19. 

DATE:  Comments  must  be  received  on  or 
before  February  20, 1990. 

ADDRESS:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street,  NW.,  Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACr 
Michael  McKenna,  Staff  Attorney,  at  the 
above  address,  or  telephone:  (202)  682- 
9630. 

SUPPL£MENTAL  INFORMATION:  A 

Paperwork  Reduction  Analysis  is  not 
required  since  this  section  contains  no 
paperwork  requirements. 

Background 

Section  701.19  states  that  Federal 
credit  unions  (FCU's)  are  authorized  to 
provide  retirement  benefits  to 
employees  and  compensated  officers. 
Since  FCU's  do  not  have  general  trust 
powers,  the  rule  sets  forth  those  limited 
situations  where  an  FCU  can  occupy  the 
position  of  trustee  or  custodian  with 
respect  to  retirement  accounts.  The  rule 
also  requires  that  any  FCU  which 
occupies  the  position  of  fiduciary  must 
provide  for  appropriate  liability 
insurance.  In  1986,  Congress  changed 
the  types  of  retirement  plans  FCU's 
could  offer  their  employees  and  officers. 
Prior  to  1986,  FCU's  could  offer  deferred 
compensation  plans  pursuant  to  Internal 
Revenue  Code  section  401(k).  Pursuant 
to  die  Tax  Reform  Act  of  1986,  tax- 
exempt  employers,  including  Federal 
credit  unions,  who  choose  to  offer 
deferred  compensation  plans  must  do  so 
pursuant  to  Internal  Revenue  Code 
section  457.  Section  457  of  the  Internal 
Revenue  Code  provides  that  if  a 
deferred  compensation  arrangement 
qualifies  as  an  "eligible  deferred 
compensation  plan",  the  employees  are 
not  taxed  on  the  deferred  amounts  or 
any  income  attributable  to  it  until  the 
compensation  is  paid  or  otherwise  made 
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available  to  the  employee.  To  be 
eligible,  the  arrangement  must  meet  the 
requirements  set  forth  in  Internal 
Revenue  Code  •ection  457(b). 

Secbon  701.19  was  last  reviewed  in 
1983.  [See  48  FR  55423  (6/13/89).)  At  that 
time,  a  technical  amendment  was  made 
to  the  rule  and  it  remains  in  that  form 
today.  The  NCUA  receives  few,  if  any. 
inquiries  concerning  the  interpretaticn 
of  S  701.19.  The  NCUA  has  reviewed 
5  701.19  and  does  not  believe  any 
further  changes  are  necessary  at  this 
time.  Although  the  NCUA  Board  does 
not  believe  any  changes  are  necessary, 
the  NCUA  Board  invites  public  comment 
on  any  recommended  changes  to 
§  701.19. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that 
§  701.19  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
credit  unions.  Accordingly,  the  NCUA 
Board  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Executive  Order  12612 

This  regulation  applies  only  to 
federally-chartered  credit  unions.  Any 
amendment  to  the  regulation  would 
have  no  effect  on  the  regulation  of  state- 
chartered  credit  unions. 

List  of  Subjects  in  12  CFR  Part  701.19 

Credit  unions,  Retirement  plans. 
Trustee. 

By  the  National  Credit  Union 
Administration  Board  on  November  13, 1969. 
Becky  Baker, 
"Secretary  of  the  Board. 
iFR  Doc.  89-27245  Filed  11-20-89;  8:45  am] 
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12  era  Part  724 

Trustees  and  Custodians  of  Pension 
Plans 

agency:  National  Credit  Union 

Administration. 

AcnOM:  Proposed  rule. 

summary:  The  National  Credit  Union 
Administration  ("NCUA")  Board  as  part 
of  its  periodic  review  of  its  regulations, 
has  reviewed  Part  724.  The  proposed 
rule  authorizes  Federal  credit  unions  to 
offer  self-directed  IRA  and  Keogh 
accounts  and  act  as  the  custodian  of 
such  accounts.  The  proposed  rule  is 
being  added  to  reflect  the  guidance 
issued  in  Interpretive  Ruling  and  Policy 
Statenient  Number  85-1. 

DATE  Commraits  nnist  be  received  on  or 
before  February  20. 199a 


AOONCSS:  Send  comments  to  Becky 
Baker.  Secretary  of  the  Board  National 
Credit  Union  Administration,  1776  G 
Street  NW.,  Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  McKenna,  Staff  Attorney,  at  the 

above  address  or  telephone:  (202)  682- 

9630. 

8UPPl£MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  collection 
requirements  contained  in  part  724  of 
NCUA's  Regulations  (OMB  No.  3133- 
0035)  relating  to  Federal  credit  unions 
acting  as  trustees  and  custodians  of 
pension  plans.  The  proposed  rule  is 
within  these  collection  requirements. 

Background 

Part  724  was  'ast  reviewed  in  1981.  At 

that  time,  the  regalation  was 
redesignated  by  NCUA.  [See  43  F.R. 
47437,  September  28, 1981)  No  other 
changes  have  occurred.  The  NCUA 
receives  few,  if  any,  inquiries 
concerning  the  interpretation  of  part  724. 

Part  724  allows  Federal  credit  unions 
(FCU's)  to  act  as  custodians  for 
Individual  Retirement  and  Keogh 
Accounts  provided  that  the  funds  are 
invested  in  share  or  share  certificate 
accounts  in  the  PCU.  The  regulation  also 
requires  that  the  plan  provide  for  the 
appointment  of  a  successor  trustee  other 
than  a  Federal  credit  union. 

Interpretative  Rule  and  Policy 
Statement  85-1 

In  1985,  the  NCUA  Board  issued 
Interpretive  Rule  and  PoHcy  Statement 
85-1  ("IRPS  85-1")  [See  50  Fed.  Reg. 
48176  (11/22/85) ).  IRPS  85-1  permits 
Federal  credit  unions  to  offer  and  serve 
as  trustee  or  custodian  of  IRA  and 
Keogh  accounts  where  all  funds  are 
initially  deposited  in  a  share  or  share 
certificate  account  at  the  FCU  and  any 
subsequent  transfers  of  such  funds  are 
solely  at  the  discretion  and  direction  of 
the  FCU  member  establishing  the 
account.  The  proposed  rule  will 
incorporate  this  authorization  to  permit 
FCU's.  at  the  direction  of  the  member,  to 
facilitate  transfers  of  IRA  or  Keogh 
funds  to  other  assets  when  the  FCU  is 
the  trustee  or  custooian  of  the  account. 

As  stated  in  the  preamble  to  IRPS  85- 
1,  the  establishment  of  self-directed  IRA 
and  Keogh  accounts  at  FCU's  will 
require  an  FCU  to  engage  only  in 
custodial  duties,  with  no  exercise  of 
investment  discretion.  Further,  an  FCU 
is  not  permitted  to  provide  investment 
advice.  An  FCU  simply  arranges  for  the 
purchase  or  sale  of  assets  upon  the 
instructions  of  the  member.  The  IRA  or 
Keogh  participants  bear  the  risks  of 


their  investment  decisions.  The  part  of 
the  IRA  or  Keogh  account  invested  in 
other  than  shares  or  share  certificates  at 
the  FCU  is  not  insured  by  the  National 
Credit  Union  Share  Insurance  Fund.  An 
FCU  should  take  appropriate  measures 
to  ensure  that  this  fact  is  understood  by 
the  member. 

IRPS  85-1  did  not  authorize  FCU's  to 
handle  member  orders  to  buy  or  sell 
securities  or  to  otherwise  engage  in 
activities  that  would  require  registration 
by  the  FCU  as  a  broker-dealer  and 
trigger  related  responsibilities  under 
Securities  and  Exchange  Commission 
regulations  and  Federal  securities  laws. 
The  proposal  also  does  not  authorize 
this  type  of  activity.  Thus,  in  order  to 
offer  self-directed  IRA  and  Keogh 
accounts  to  members,  and  to  serve  as 
custodian  or  trustee  for  such  accounts,  it 
will  be  necessary  for  an  FCU  to  have  an 
arrangement  with  a  securities  broker- 
dealer,  pursuant  to  which  the  broker- 
dealer  receives  all  buy  and  sell  orders 
from  the  member  and  executes  the 
securities  trade. 

The  NCUA  Board  invites  comments 
on  all  aspects  of  part  724. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
proposed  rule,  if  made  final,  should  not 
have  a  significant  impact  on  a 
substantial  number  of  small  credit 
unions.  The  proposed  rule  simply 
clarifies  FCU's  existing  authority. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12612 

This  regulation  applies  to  federally- 
chartered  credit  unions.  Any 
amendment  to  the  regulation  would 
have  no  affect  on  the  regulation  of  state- 
chartered  credit  unions. 

List  of  Sul^ects  in  12  CHI  part  724 

Credit  union.  Trustees,  Pension  plans. 

By  the  National  Credit  Union 
Administration  Board  on  November  13, 1969. 
Becky  Baker, 

Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  CFR  Part  724  as  follows: 

PART  724— {AMENDED] 

1.  The  authority  citation  for  part  724  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1766  and  1787. 

2.  Section  724 1  is  revised  to  read  as 

follows: 


II 
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(724.1     FedeTii  Cr»a»t  Uritons  Act>nq  as 

TnielBes  end  Custodians  o'  i>ension  otans. 

A  Federal  crec;'.  ur-.o;.  .^  aj:rii;r;zed 
to  act  as  trustee  or  custodian,  and  may 
receive  reasonable  compensation  for  so 
acting,  under  any  written  trust 
instrument  or  ciistodial  agreement 
created  or  organized  in  the  United 
States  and  forming  part  of  a  pension 
plan  which  qualifies  or  qualified  for 
specific  tax  treatment  under  section 
401(d)  or  408  of  the  Internal  Revenue 
Code,  for  its  members  or  groups  of  its 
members,  provided  the  funds  of  such 
plans  are  invested  in  share  accounts  or 
share  certificate  accounts  of  the  Federal 
credit  union.  A  Federal  credit  union  is 
authorized  to  serve  as  custodian  for  self- 
directed  IRA  and  Keogh  accounts  if 
funds  are  initially  deposited  in  a  share 
or  share  certificate  account  in  the 
Federal  credit  union.  All  funds  held  in  a 
trustee  or  custodial  capacity  must  be 
maintained  in  accordance  with 
applicable  laws  and  rules  and 
regulations  as  may  be  promulgated  by 
the  Secretary  of  Labor,  the  Secretary  of 
the  Treasury,  or  any  other  authority 
exercising  jurisdiction  over  such  trust  or 
custodial  accounts.  The  Federal  credit 
union  shall  maintain  individual  records 
for  each  participant  which  show  in 
detail  all  transactions  relating  to  the 
funds  of  each  participant  or  beneficiary. 

IFR  Doc.  8&-272C  Filed  11-20-89;  8:45  am] 
BiLUNG  CODE  n»-*um 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminMration 

14  CFR  Part  71 

I  Airspace  Docket  No.  8»-AWP-24] 

Proposed  Revision  of  Point  Mugu,  CA, 
Control  Zone 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  to  revise 
the  description  of  the  Point  Mugu. 
California,  control  zone.  This  action 
would  eliminate  the  assumption  by  Point 
Mugu  of  the  Oxnard-Ventura  centred 
zone  when  it  is  not  effective. 

DATE:  Comments  must  be  received  on  or 
before  January  1, 1990. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530,  Docket  No.  89-AWP-24,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 


The  ofBcial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard.  Lawndale. 
California. 

An  infonnal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  K.  Martin,  System  Management 
Specialist,  System  Management  Branch. 
AWP-530,  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (213)  297-0166. 
8UPPI.EMENTARY  INFORMATION:  . 

Conmients  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental  and  energy  aspects  of 
the  proposal.  Conununications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AWP-24."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  commenters  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
sununarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  iii  the 
docket. 

AvaUabiUtyofNPRM's 

Any  person  may  obtain  a  copy  of  fliis 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 


Aviation  Administration.  System 
Management  Branch.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles. 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  ll-2a  which 
describes  the  application  procedure. 

ThePropoeal 

The  FAA  is  considering  an 
amendment  to  i  71.171  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  description  of  the 
Point  Mugu,  CA,  control  zone.  Currently. 
Point  Mugu  assumes  control  of  tlie 
Oxnard-Ventura  County  control  zone 
when  Oxnard  Tower  and  weatha 
service  terminate  operations.  Since 
weather  reporting  service,  which  is  a 
requirement  of  a  control  zone,  will  be 
available,  control  of  Oxnard-Ventura 
will  be  terminated.  The  700  foot 
transition  area  surrounding  Oxnard- 
Ventura  will  provide  sufficient 
controlled  area  for  conduct  of 
instrument  approach  procedures. 

The  FAA  has  determined  that  this  - 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendment  are  necessary  to 
keep  them  operationally  ctirrent.  It, 
therefore-(l)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
Feburary  28. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  in^)act  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  Safety,  Control  Zones 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 
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Autiiority:  49  U.S.C.  1348(a).  1345(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.69. 

2. 

S  71.171    (AfiMfKted] 

2.  Section  71.171  is  amended  as 
follows: 

Point  Mugu,  CA    [Revised] 

Within  a  5-miIe  radius  of  NAS  Point  Mugu 
(laf.  34'07'05"N..  long.  119°07'20"W.)  and 
within  the  arc  of  a  12-inile  radius  circle 
centered  on  the  Point  Mugu  TACAN. 
extending  clockwise  ^m  the  200'  radial  to 
the  252*  radial. 

Issued  in  Los  Angeles,  California,  on 
October  31, 1989. 
Jacqueline  L  Smith, 

Manager,  Air  Traffic  Division,  Western- 
Pacific  Region. 

(FR  Doc.  89-27283  Filed  11-20-89;  8:45  amj 
BIUJNQ  CODE  4910-1>-M 


14  CFR  Part  71 

(Airspsc«  Docitet  Na  89-ASO-3«l 

Proposed  Alteration  of  VOR  Federal 
Airway  V- 179;  Georgia 

AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

Acnott:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  VOR  Federal  Airway 
V-179  by  extending  the  airway  from 
Dublin.  GA,  to  Brunswick.  GA.  via  a 
direct  route.  A  study  of  air  traffic  in  that 
area  revealed  a  need  for  a  direct  airway 
to  save  fuel  and  to  improve  flight 
planning.  This  action  would  reduce 
controller  workload. 

date:  Comments  must  be  received  on  or. 
before  January  2, 1990. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Vfanager,  Air 

-  Traffic  Division,  ASO-500,  Docket  No. 

,.  89^ASO-38.  Federal  Aviation 
Administration.  P.O.  Box  20638,  Atlanta. 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5.00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  918,  80b  Independence 
Avenue  SW..  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 


Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-38."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conmienter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  wirii  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue,  SW..  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Propesal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
extend  VOR  Federal  Airway  V-179  from 
Dublin.  GA,  direct  to  Brunswick.  GA.  A 
study  of  air  traffic  activity  revealed  a 


need  for  a  direct  airway  between  Dublin 
and  Brunswick  to  improve  traffic  flow  in 
this  area.  This  action  would  save  fuel 
and  reduce  controller  workload.  Section 
71.123  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  {2}  is  nol  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiHty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  federal  airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.89. 

§71.123    [Revised] 

2.  Section  71.123  is  amended  as 
follows: 

V-179    [Revised] 

From  Brunswick.  GA;  Dublin.  GA.  to  INT 
Dublin  309T(310°M)  and  Athens,  GA. 
222T(222'M)  radials. 

Issued  in  Washington.  DC  on  November  8. 
1989. 
Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  89-27282  Filed  11-20-89;  8:45  am] 
WLUNO  cooe  4»tO-1».«l 


14  CFR  Part  71' 

tAir«pac«  Docket  No.  M-ASW-451 

Proposed  Estabst^nement  of 
Transition  Area;  Taylor,  TX 

aqency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  transition  area  at  Taylor,  TX. 
The  development  of  a  new  VOR/DME- 
A  standard  instrument  approach 
procedure  (SIAP),  utilizing  the  Austin 
Very  High  Frequency  Omnidirectional 
Radio  Range/Tactical  Air  Navigation 
(VORTAC),  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  |wovide  adequate 
controlled  airspace  for  all  aircraft 
executing  this  new  SIAP  to  the  Taylor 
Municipal  Airport  Coincident  with  this 
proposal  would  be  the  changing  of  the 
status  of  the  Taylor  Municipal  Airport 
from  visual  flight  rules  (VFR)  to 
instrument  flight  rules  (IFR). 

date:  Comments  must  be  received  on  or 
before  January  5. 1990. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  Air  Traffic 
Division,  Southwest  Regio.  ,  Docket  No. 
89-ASW-45,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  WOTth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region.  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  C.  Beard,  System  Management 
Branch.  Department  of  Transportation. 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0530:  telephone:  (817) 
624-5561. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  8^ASW-45."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proprosed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel,  4400  Blue 
Mound  Road,  Fort  Worth.  TX.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summanzing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager. 
System  Management  Branch. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Wordi, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  tiie  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  transition  area  at  Taylor,  TX. 
The  development  of  a  new  VOR/DME-A 
SIAP.  utilizing  the  Austin  VORTAC  has 
made  this  proposal  necessary.  The 
intended  effect  of  tliis  proposal  is  to 
provide  adequate  controlled  airspace  for 
all  aircraft  executing  this  new  SIAP  to 
the  Taylor  Municipal  Airport  The 
proposed  Taylor.  TX.  Transition  Area 
will  not  Infringe  upon  the  existing 
Austin,  TX.  Transition  Area  or  any  other 
existing  transition  area.  Coincident  with 
this  proposal  would  be  the  changing  of 
the  status  of  the  Taylor  Municipal 
Airport  from  VFR  to  IFR.  Section  71.181 
of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1980. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  boy  of  technical  regulations 
for  which  frequent  and  routine 
amendments  are  necessary  to  keep  them 
operationally  current  It  therefore--(l) 
is  not  a  "major  rule"  under  Elxecutive 
Order  12291;  (2)  is  not  a  "significant 


rule"  under  DOT  Regulatory  Polides 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimaL 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  tliat  this  nde. 
when  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  tiie  Regulatoiy  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  tlie  FAA  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— DEStGNATiON  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. ' 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  13S4(a),  tSVk 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  S7-440.  January  12. 1983);  14 
CFR  11.68. 

S  71.181    [Amended] 

Z.  Section  71.181  is  amended  as 
follows: 

Taylor.  TXfNmi 

That  airspace  extending  upward  from  7D0 
feet  above  the  surface  within  a  B-S-mile 
radiua  of  ttie  Tayior  Municipal  Airport 
(latitude  30*34*12-  N,  longitude  orTTOr  W.) 

Issued  in  Forth  Worth.  TX.  on  Octot>er  31, 
1989. 

Larry  L  Craig. 

Manager  Air  Traffic  Division,  Southwest 
Region. 
[Fit  Doc.  89-27284  Filed  11-20-89;  8:46  am] 

BiUJNQ  coos  491S-1>-« 


14  CFR  Part  75 

[Airspace  Docket  Na  8»-AQL-tS] 

Proposed  Alteration  of  Jet  Route  J-1t 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  raiemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Jet  RJoute  }-l8 
between  St.  Joseph,  MO,  and  Joliet  IL 
The  realignment  would  allow  for  more 
efficient  handling  of  air  traffic  departing 
the  Chicago  metropolitan  area. 
DATE:  Comments  must  be  received  on  or 
before  Januaiy  2.  IWOi 
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ADDRESSES:  Send  Comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ACL-500,  Docket  No. 
89-ACI^15,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekday,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC, 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jesse  B.  Bogan,  Jr.,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202J 
267-9253. 

SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
'  with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AGL-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubhc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

FAA  is  considering  an  amendment  to 
part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  part  75)  to  alter  the 
description  of  Jet  Route  1-18  between  St. 
Joseph,  MO,  and  Joliet  IL.  The 
realignment  would  allow  for  more 
efficient  handling  of  air  traffic  departing 
the  Chicago  metropolitan  area.  Section 
75.100  of  part  75  of  the  Federal  Aviation 
Regulations  was  repubUshed  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  75 

Aviation  safety.  Jet  routes. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  part  75)  as  follows: 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follow: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10654;  49  U.S.C.  10e(gJ 


(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.89. 

§75.100    [AiiMfided] 

2.  Section  75.100  is  amended  as 
follows: 

)-18    (Amended] 

By  removing  the  words  "to  Moline,  IL"  and 
substituting  the  words  "Bradford,  IL;  to  Joliet, 
IL" 

Issued  in  Washington,  DC,  on  November  8, 
1989. 
Harold  W.  Becker. 

Af onager,  Airspace-Rules  and  Aeronautical 

Information  Division. 

[FR  Doc.  89-27285  Filed  11-20-89;  8:45  am] 

BILUNO  CODE  4«10-1S-« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

IPS-1»-89I 

RIN  1545-AN30 

Treatment  of  Partnership  Liabilities; 
Allocations  Attributable  to 
Nonrecourse  Liabilities 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations 
concerning  the  treatment  of  partnership 
liabilities  and  the  allocation  of 
deductions  attributable  to  nonrecourse 
debt.  The  temporary  regulations  reflect 
changes  to  the  applicable  tax  law  made 
by  section  79  of  the  Tax  Reform  Act  of 
1984.  The  text  of  the  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

dates:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  January  22, 1990. 
ADDRESS:  Send  conunents  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service,  Attn:  CC:CORP:T:R  (PS-19-89). 
Room  4429,  Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Munday,  202-377-9470  (not  a  toll- 
free  number). 

SUPPtEMENTARY  INFORMATION: 

Background 

The  temporary  regtilations  in  the 
Rules  and  Regulations  portion  of  this 
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issue  of  the  Federal  Register  amend  the 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  sections  752  and  704(b)  of  the 
Internal  Revenue  Code  of  1986. 

For  the  text  of  the  temporary 
regulations,  see  T.D.  8274  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments  to  the 
regulations. 

Pursuant  to  the  extension  of  time 
published  in  the  Federal  Register  for 
Tuesday,  June  20, 1989,  (54  FR  25878), 
comments  and  requests  for  a  public 
hearing  on  PS-229-84  must  be  delivered 
or  mailed  by  January  22, 1990. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
Chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  Chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
the  proposed  rulemaking  for  the 
regulations  was  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  conunent  on  their 
impact  on  small  business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  scheduled  and  held  upon 
written  request  by  any  person  who 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 
Michael ).  Murphy, 
A  cting  Commissioner  of  Internal  Revenue. 

(FR  Doc.  89-27105  Filed  11-20-89;  8:45  am] 

BILUNO  COOe  4M»-01-M 


DEPARTMENT  OF  LABOR  DEPARTMENT  OF  TRANSPORTATION 

Mine  Safety  and  Health  Adntinistratlon     Office  of  the  Secretary 
30  CFR  Part  75  49  CFR  Part  71 


Belt  Entry  Ventilation  Review; 
Extension  of  Comment  Period 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Extension  of  comment  period. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  on  the 
Agency's  report  of  findings  and 
recommendations  regarding  belt 
conveyor  entry  ventilation  in 
underground  coal  mines. 

date:  Written  comments  must  be 
received  on  or  before  February  9, 1990. 

ADDRESS:  Send  comments  to  the  Office 
of  Standards,  Regulations  and 
Variances,  MSHA,  Room  631,  Ballston 
Tower  No.  3,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  On 

August  25, 1989,  (54  FR  35356)  MSHA 
announced  the  availability  of  a  report  of 
findings  and  recommendations 
regarding  belt  conveyor  entry 
ventilation  in  underground  coal  mines. 
Belt  conveyor  entry  ventilation  and 
related  matters  addressed  in  the  new 
report  are  subjects  of  MSHA's  proposed 
ventilation  standcirds  for  underground 
coal  mines.  The  Agency  is  currently 
preparing  the  final  rule  and  believes  that 
public  comments  on  these  issues  will  be 
useful  in  drafting  the  final  rule. 

Based  upon  requests  from  the  mining 
community,  the  original  deadline  for 
submitting  comments  was  extended 
from  September  25, 1989,  to  November 
27, 1989.  Due  to  additional  requests,  the 
deadline  is  further  f  xtended  to  February 
9, 1990.  All  interested  parties  are 
encouraged  to  submit  comments  prior  to 
this  date. 

Dated:  November  17, 1989. 
William  J.  Tattersall, 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

(FR  Doc.  89-27473  Filed  11-20-89:  8:45  am] 

BILUNG  CODE  4S10-4MI 


[OST  Docket  No.  8;  Notlct  S9-23] 
RIN  2105-AB55 

Standard  Time  Zone  Boundary  in  State 
of  Kansas;  Proposed  Relocation 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Board  of 
Commissioners  of  Kearny  County, 
Kansas,  DOT  proposes  to  relocate  the 
boundary  between  mountain  and  central 
time  in  the  State  of  Kansas  in  order  to 
place  the  entire  county  in  the  central 
time  zone.  Public  comment  on  whether 
this  proposal  would  "serve  the 
convenience  of  commerce"  is  invited.  In 
addition,  we  invite  comment  on  the 
appropriate  effective  date  for  the 
change,  if  a  final  rule  is  adopted. 

DATES:  Comments  must  be  received  by 
January  22, 1990,  to  be  assured  of 
consideration.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practical.  If  the  time  zone 
boundary  is  changed  as  a  result  of  this 
rulemaking,  the  expected  effective  date 
is  2  a.m.  MST  Sunday,  April  1, 1990.  We 
request  comment,  however,  on  making 
the  change  effective  2  a.m.  MST, 
Sunday,  October  28, 1990,  in  order  to 
minimize  the  inconvenience  of  moving 
the  clock  forward  two  hours. 

Public  hearing.  The  public  hearing 
will  be  held  Thursday,  November  30, 
1989  at  7  p.m.  (MST).  The  public  hearing 
will  be  chaired  by  a  representative  of 
DOT.  The  hearing  will  be  informal  and 
will  be  tape-recorded  for  inclusion  in  the 
docket.  Persons  who  wish  to  express 
opinions  or  ask  questions  at  the  hearing 
do  not  have  to  sign  up  in  advance  or 
give  any  prior  notification.  To  the 
greatest  extent  practicable,  the  DOT 
representative  will  provide  an 
opportunity  to  speak  for  all  those 
wishing  to  do  so.  Priority  will  be 
accorded  those  who  have  not  previously 
spoken. 

ADDRESS:  Comments  should  be  sent  to 
Documentary  Services  Division, 
Attention:  OST  Docket  No.  B, 
Department  of  Transportation,  C-55, 
Room  4107,  Washington,  DC  20590. 
Persons  who  wish  acknowledgement 
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tbat  their  ooaasneiits  have  tieea  leodved 

should  include  a  self-addressed  stamped 
postcard,  on  which  the  Docket  Oerii  wtH 
note  the  date  and  time  of  recei|>t. 

The  public  hearing  will  be  held  at  the 
following  loc'itioa:  T%e  Memomd 
Building,  207  North  Main  Street,  Lakin. 
Kansas. 

FOR  MRMMyUTION  CONTACT 

Joanne  Petne.  Offtce  of  the  Aaattt^i 

General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  Room  10424, 400 
Seventh  Street  SW.,  WaaJangton.  DC 
20590.  (202)  9306. 

SOPPIEMENTARV  MPOfUMTION: 

Background 

Under  the  Standard  Time  Act  of  1918. 
as  amended  by  the  Uniform  Time  Act  of 
1966  {15  use  260-64),  the  Secretary  of 
Transportation  has  authority  to  issue 
regulations  modifying  die  boundaries 
between  time  rones  in  the  United  States 
in  order  to  move  an  area  from  one  time 
zone  to  another.  The  standard  m  the 
statute  for  such  deciaioQs  is  "regard  for 
the  convenience  of  commerce  and  the 
existing  junction  points  and  division 
points  of  common  carriers  engaged  in 
interstate  or  foreign  commerce." 

Time  Observaace  in  Kansas:  Current 
Situatkm 

The  State  of  Kansas  is  currently  in 
both  the  central  and  mountain  time 
zones.  Although  most  of  the  state  is  in 
the  central  time  zone,  all  of  Sherman, 
Wallace,  Gredy  and  Hamilton  Counties, 
and  most  of  Kearny  County,  are  located 
in  the  mountain  time  rone.  Kansas  is  not 
unique  in  spanning  two  time  zones  or  iji 
having  split  observance  within  the 
coimty.  A  total  of  twelve  States  are  in 
two  time  zones,  and  eleven  counties  are 
split  by  time  zone  boundaries. 

Time  Observance  in  Kansas:  History 

The  appropriate  lime  zone  for  western 
Kansas  has  been  the  8ub)ect  of  some 
debate  since  time  zones  were  first 
established.  The  tmie  zone  boundary 
was  initially  set  by  the  Interstate 
Commerce  Coramission  in  1919  {51  ICC 
273,  555),  and  amended  by  the 
Commission  in  1927  (129  ICC  209).  The 
1927  amendment  moved  the  southern 
end  of  the  boundary,  south  of  Dodge 
City,  westward  to  the  Colorado  border, 
and  placed  in  the  central  zone  Stanton. 
Grant,  Haskell,  Morton,  and  Stevens 
Counties,  and  portions  of  Gray,  Ford. 
Seward.  Meade  and  Clark  Counties  that 
had  previously  been  in  the  mountain 
zone.  These  divisions  were  based  on 
"the  points  at  which  the  more  important 
lines  of  railroad  changed  from  one 
standard  time  to  another." 

In  1967.  in  response  to  a  Joint 
Resolution  of  the  State  Legislature 


signed  by  the  Govemor  af  Kaaaas.  Ae 

Department  proposed  to  place  all  of 
Kansas  in  the  central  time  zone  and 
solicited  public  comments.  Thtee- 
quarters  of  the  approximately  2.000 
comments  filed  opposed  the  change,  and 
the  Departmmt  withdrew  the  proposal. 

In  196a  DOT  conducted  another 
proceeding  in  response  to  requests  from 
local  government  officials,  businessmen, 
and  resirtents.  The  Department  proposed 
to  extend  the  central  time  zone  to 
indnrie  aD  but  the  five  western  counties 
is  Kansas.  Ovs-  SvOOO  commeots,  a 
majority  sapporting  the  change,  were 
filed.  It  is  interesting  to  note  that  nearly 
20  percent  of  the  population  of  Keamy 
County  filed  comments,  with  a  ratio  of 
2.6  to  1  of  the  comments  favoring 
retention  of  mountain  time. 

One  month  after  that  final  rule  was 
effective,  the  Department  received  a 
petition  by  218  voters  of  Unified  School 
District  #2ia.  "Hie  petition  asked  the 
Department  to  move  tfie  central  tune 
zone  boundary  from  the  Keamy  County 
line  to  the  school  dis^ct  line.  The 
Department  granted  the  petition  and 
proposed  placing  the  eastern  third  of 
Keamy  County  in  the  central  time  zone, 
and  western  two-thirds  of  the  county  in 
the  mountain  time  zone.  The  NPRM 
noted  that  "While  it  is  the  policy  of  the 
Department  to  establish  time  zone 
boundaries  along  State  or  coimty  lines, 
so  far  as  possible,  it  should  be  noted 
that  Keamy  County  presents  a  unique 
problem  because  of  Deerfield's  nearness 
to  and  its  social  and  economic  ties  with 
Garden  City,  a  community  of  significant 
size  a  few  miles  to  the  east  in  the 
Central  time  zone,  and  because  of  its 
corresponding  remoteness  ft-om  Lakin." 
Public  comments  were  nearly 
unanimous  in  support  of  the  proposal  In 
addition,  the  Board  of  County 
Commissioners  wrote  to  the  Department 
and  stated  that  the  proposed  change 
would  not  present  any  problems  in  the 
administration  of  county  government, 
and  that  the  informal  observance  of  two 
time  zones  within  the  coimty  had  not  in 
the  past,  presaited  any  problems.  The 
Department  made  the  requested  change 
in  1970. 

The  Current  Proposal 

The  Board  of  County  Commissioners 
of  Keamy  County  passed  a  resohition 
requesting  the  Department  (rf 
Transportation  to  move  the  central 
standard  tirae  zone  hne  westward  to 
include  all  of  Keamy  County.  The 
resolution  noted  that  the  major 
industries  of  the  county  currently 
operate  on  central  time  and  that  the 
change  would  unify  the  whole  county.  A 
"straw,  poll"  conducted  in  the  county  by 
the  County  Commissioners  indicated 
that  a  majority  (61  percent)  of  those 


people  expressing  their  opinions  favored 
the  ciiange.  The  resohition  found  that  it 
would  ''serve  ^  convenience  of 
commerce"  to  move  the  time  wjne 
boundary  and  caUed  upon  the 
Department  to  make  the  change 
effective  October  29, 1989.  In  a  follow-up 
letter,  the  representative  of  the  County 
Conunissioners  noted  that  ail  the  state 
offices  and  businesses  located  to  the 
east  of  the  county  operate  on  central 
time,  and  that  the  time  difference  results 
in  the  ioss  of  op  to  three  hours  per  day 
in  telephone  communication  time.  Both 
major  gas  production  companies  located 
in  Keamy  Coimty  operate  their  plants 
and  schedule  their  field  employees  on 
central  time.  All  three  of  die  major 
feedlots  in  Keamy  County  operate  on 
central  time.  All  of  the  radio  and 
television  programming  that  is 
broadcast  into  the  County  is  done  so  on 
a  central  time  schedule.  Finally,  tfie 
letter  noted  that  the  school  system 
entered  into  a  cooperative  agreement 
with  other  school  systems  in  Ae  area  to 
obtain  satelLte  television  prograntming 
for  classroom  use.  The  letter  noted  that 
because  part  of  the  county  is  on 
moantain  time,  there  have  been 
numerous  scheduling  difficulties  in 
implementing  programming. 

Procedure  for  rhangi^g  «  Time  Zone 
Boundary 

Under  the  DOT  procedures  to  change 
a  time  zone  boundary,  the  Department 
will  generally  begin  a  rulemaking 
proceeding  if  the  highest  elected 
officials  in  the  area  make  a  prima  facie 
case  for  the  proposed  change.  The 
petitioners  have  made  this  showing  In 
this  notice  of  proposed  rulemaking,  DOT 
is  proposing  to  make  a  change  and  is 
requesting  public  comment.  In  order  to 
gather  the  most  complete  information, 
we  will  be  holding  a  public  hearing  in 
Keamy  County.  The  decision  of  whether 
to  actually  make  the  change  in  Keamy 
County  will  be  based  upon  the 
information  received  at  the  hearings, 
written  comments  and  otiier  information 
placed  in  the  docket  Persons  supporting 
or  opposing  the  change  should  not 
assume  that  the  change  will  be  made 
merely  because  DOT  is  making  the 
proposal. 

As  is  usual  in  time  zone  iHY>ceedings, 
DOT  reserves  the  right  to  grant  more  or 
less  than  what  the  Board  of  County 
Commissionen  has  requested,  it  is 
possible  that  the  information  gathered 
as  part  of  this  proceeding  will  support  a 
time  zone  boundary  change  different 
from  what  is  currently  proposed.  For 
example,  the  information  gathered  in 
this  proceeding  may  support  moving 
only  part  of  the  county,  moving  parts  of 
adjoining  counties,  or  making  no  time 
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change  at  alL  In  addition,  it  is  possible 
that  the  information  may  support 
moving  other  areas  in  westem  Kansas. 
DOT  is  free  to  act  accordingly,  and 
interested  persons  should  direct  their 
comments  to  these  alternatives. 

Impact  on  Observance  of  Daylight 
Saving  Time 

This  time  zone  proposal  does  not 
affect  the  observance  of  daylight  saving 
time  (DST).  Under  the  Uniform  Time  Act 
of  1966,  as  amended,  the  standard  time 
of  each  time  zone  in  the  United  States  is 
advanced  one  hour  from  2:00  a.m.  on  the 
first  Sunday  in  April  until  2:00  a.m.  on 
the  last  Sunday  in  October,  except  in 
any  State  that  has,  by  law,  exempted 
itself  from  this  observance.  A  State  in 
more  than  one  time  zone  may  have  its 
exemption  apply  only  to  that  part  of  the 
State  that  is  in  the  more  easterly  time 
zone.  Kansas  has  not  exempted  itself,  in 
whole  or  in  part,  bom  observing 
daylight  saving  time.  This  proceeding 
will  not  affect  any  daylight  saving  time 
observance  in  Kansas. 

Regulatory  Impact 

I  certify  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposal,  if  adopted  as  a  final  rule, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  its  highly  localized 
impact.  Furthermore,  it  is  not  a  major 
rule  under  Executive  Order  12291.  nor  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures.  44  FR 11034,  for 
the  same  reason.  The  economic  impact 
is  so  minimal  that  it  does  not  warrant 
preparation  of  a  full  regulatory 
evaluation,  llie  proposal  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  I  have 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  Because  of  the 
local  impact  of  this  proposal,  we  will, 
however,  be  soliciting  the  views  of  the 
local  and  state  governments.  Finally.  I 
have  determined  that  this  mlemaking  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  under  the  National 
Environmental  Policy  Act  and  that  an 
environmental  impact  statement  is  not 
required. 

List  of  Subjects  in  49  CFR  Part  71 

Time. 

In  consideration  of  the  foregoing.  DOT 
proposes  to  amend  title  49.  Code  of 
Federal  Regulations,  part  71  as  follows: 

(1)  Authority  for  part  71  continues  to 
read: 


Authority:  Sees.  1-4. 40  StaL  450,  as 
amended:  sec.  1, 41  Stat  1446,  as  amended: 
sees.  2-7,  80  Stat  107,  as  amended:  15  U.S.C. 
280-267. 

(2)  Revise  paragraph  (d)  of  i  71.7  to 
read  as  appears  below: 

§  71.7    Boundary  Una  between  central  and 
mountain  zones. 

***** 

(d)  Kansas-Colorado.  From  the 
junction  of  the  west  line  of  Hitchcock 
County.  Nebraska,  with  the  Nebraska- 
Kansas  boundary  westerly  along  that 
boundary  to  the  northwest  comer  of  the 
State  of  Kansas;  thence  southerly  along 
Kansas-Colorado  boundary  to  the  north 
line  of  Sherman  County.  Kansas;  thence 
easterly  along  the  north  line  of  Sherman 
County  to  the  east  line  of  Sherman 
County;  thence  southerly  along  the  east 
line  of  Sherman  County  to  the  north  Une 
of  Logan  County;  thence  westerly  along 
the  north  line  of  Logan  County  to  the 
east  line  of  Wallace  County;  thence 
southerly  along  the  east  line  of  Wallace 
County  to  the  north  line  of  Wichita 
County;  thence  westerly  along  the  north 
line  of  Wichita  County  to  the  east  line  of 
Greeley  County;  thence  southerly  along 
the  east  lines  of  Greeley  County  and 
Keamy  Counties;  thence  westerly  along 
the  south  line  of  Hamilton  County  to  the 
Kansas-Colorado  boundary;  thence 
southerly  along  the  Kansas-Colorado 
boundary  to  the  junction  of  that 
boundary  with  the  north  boundary  of 
the  State  of  Oklahoma. 
***** 

Issued  in  Washington.  DC,  on  November 
15, 1989. 
Phillip  D.  Brady. 

General  Counsel. 

[FR  Doc.  8&-27258  Filed  11-16-89;  10:15  am] 

BIUJNG  CODE  4910-e2-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1314 

[Ex  Part*  No.  290;  Sub-No.  6]  ■ 

Amendments  to  Rail  Carrier  Cost 
Recovery  Tariffs 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  the  discontinuance  of 

proceeding. 

summary:  In  comments  received  in 
response  to  the  Advance  Notice  of 


■  As  a  result  of  the  Commission's  action  In  Ex 
Parte  No.  444.  Electronic  Filing  of  Tariffs.  54  FR 
42959,  new  regulations  in  49  CFR  Part  1314  became 
elective  November  8, 1989.  for  rail  carriers.  49  CFR 
1314.17  is  the  new  regulation  dealing  with  rail 
carrier  cost  recovery  tariffs. 


Proposed  Rulemaking  for  this 
proceeding,  (53  FR  31720,  August  19. 
1988)  the  publisher  of  the  Rail  Carrier 
Cost  Recovery  (RCCR)  tariffs  indicated 
that  it  sought  an  opportunity  to 
demonstrate  its  willingness  to  give  more 
consideration  to  the  user  public  in  the 
preparation  and  publication  of  the 
RCCR  tariffs.  Consequently,  the 
Commission  announced  that  further 
action  on  the  proposal  would  be  held  in 
abeyance  until  September  5, 1989. 
During  this  180-day  period  Commission 
staff  would  monitor  the  RCCR  tariff 
filings  and  review  any  additional 
complaints  filed  by  the  tariffs'  users.  In 
view  of  the  limited  number  of  new 
complaints  and  our  finding  that  most  of 
the  concerns  which  prompted  the 
complaints  and  this  proceeding  have 
been  alleviated,  we  will  discontinue  the 
ptaceeding. 

date:  This  proceeding  is  discontinued  ^ 

effective  November  21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Lawrence  C.  Herzig,  (202)  275-7358,  or 
Charies  E.  Langyher,  (202),  275-7739. 
[TDD  for  hearing  impaired.  (202)  275- 
1721.] 

SUPPLEMENTARY  INFORMATION:  In  1988 
the  Commission's  staff  received 
informal  criticism  from  users  of  the  Rail 
Carrier  Cost  Recovery  (RCCR)  tariffs 
asserting  that  the  tariffs  had  become 
extremely  cumbersome  to  follow  and 
apply.  Considering  this,  the  Commission 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  seeking  comments  and 
recommendations  from  interested 
parties  regarding  the  manner  in  which 
information  was  being  conveyed  in  the 
RCCR  tariffs. 

Comments  were  received  which 
offered  many  suggestions  for 
improvements  of  the  tariffs.  In  light  of 
those  comments  the  publisher  of  the 
tariffs  indicated  its  intent  to  make  the 
tariffs  more  "user  friendly."  To  allow 
the  publisher  the  opportunity  to 
demonstrate  its  intentions,  we  withheld 
further  action  for  180  days — until 
September  5, 1989.  The  notice  of  that 
decision,  published  at  54  FR  9863,  stated 
that  staff  would  monitor  the  RCCR 
filings  during  the  observation  period  and 
anlayze  the  merits  of  any  new 
complaints  filed  by  the  tariffs'  users. 

On  September  12, 1989,  the 
Commission  received  a  statement  from 
the  publisher  of  the  RCCR  tariffs  that 
details  the  actions  taken  to  address  the 
concems  of  tariff  users.  In  an 
accompanying  letter  the  publisher 
indicated  that  copies  of  the  report  were 
sent  to  all  parties  to  the  proceeding.  We 
have  not  received  any  comments  or 
criticisms  concerning  the  statement  and 
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have  received  -very  few  compladnts, 
either  in  writing  or  by  telephone,  frem 
RCCR  Urift  MseTB  ^imskg  the  MQ^gy 
period. 

The  publisher  indicates  {and  the 
Commission's  staff  confirms]  that  tke 
presentation  information  in  the  RCCR 
tarifTs  has  been  oonsidecably  improved. 
Of  particular  sipiificance:  (1)  the 
publisbpf  has  significantly  reduced  the 
use  of  partial  item  amendments  in  the 
tariffs  (the  excessive  use  «f  partial 
amendments  was  particularly 
troublesome  to  tariff  users);  (2)  the 
indices  shown  in  the  tariffs  are  being 
presented  in  a  much  more  useful  fashion 
and  users  are  now  being  provided  with 
complete  and  fully  updated  references 
to  any  changes  in  the  commodity 
listings;  and  (3J  the  publisher  has 
adopted,  as  policy,  our  earlier 
suggestion  that  only  five  supplements  to 
each  RCCR  tariff  be  in  effect  at  any  one 
time  and  the  t  the  amount  of 
supplemental  ma  »er  not  exceed  70 
percent  of  the  total  pages  in  the  origiDal 
tariff. 


We  understand  tint  on  eccaflion  the 
number  of  carrier  iiatnictions  for 
prompt  amenthnenls  vrill  lead  to 
excessive  supplemental  matter. 
However,  the  publisher  indicates  that 
this  will  usually  occur  only  in  the  first 
few  weeks  that  a  new  RCCR  tariff  is  in 
effect.  Therefore,  we  are  satisfied  with 
the  publisher's  announced  intention  of 
meeting  the  5  8upplement/70-percent 
limitations  is  often  as  possible.  This  will 
be  a  significant  improvement  over  the 
situation  which  existed  prior  to  the 
initiation  of  this  proceeding.  We 
recognize  that  to  place  strict  regulatory 
restrictions  on  the  amount  of 
supplemental  matter  could  impede  what 
is  now  a  highly  competitive  process. 

In  view  of  the  noteworthy 
improvements  that  have  been  made  and 
the  stated  intentions  of  the  publisher, 
we  do  not  at  this  point,  see  a  need  to 
contirrae  this  rulemaking.  Therefore,  we 
will  discontinue  the  proceeding.  Should 
staff  receive  future  complaints 
concerning  the  format  of  RCCR  tariffs, 
however,  ftis  proceeding  could  be 


reopened  to  consider  Kg\ABtory 
remedies. 

List  of  SubjecU  in  49  CFK  Ptft  1314 

Railroads. 

This  action  will  not  significantly  affect 
the  quality  <tf  the  human  environment  or 
energy  conservation  and  it  wffl  not  have 
a  significant  economic  impact  on  a 
substantia  number  of  small  entities. 

This  DOtice  is  issued  under  auttiority 
of  49  U.S.C.  10321  and  10762  «ad  5 
U.S.C  553. 

It  is  ordered: 

1.  T^  proceeding  rs  discontinued. 

2.  This  decision  is  effective  November 
21.1989. 

Decided:  November  14. 1989. 

By  the  ComiBiMioa.  Chairman  <^Fadiaon. 
Vice  Chainnan  Sinimong.  Cooiotissionen 
Andre,  Lamboley  and  Phillips. 
Noreta  R.  McCee, 
Secretary. 
[FR  Doc.  69-27378  Filed  ll-afr-W  •:45  Mn] 
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DEPARTMEHT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

1989-1990  Marketing  Year  Penalty 
Rate  for  Puerto  RIcan  CIgar-FiHer 
(Type  46)  Tolxacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Notice  of  determination:  1989- 
1990  Marketing  Year  Penalty  Rate  for 
Puerto  Ricaa  Cigar-Filler  (typ)e  46) 
Tobacco. 

summary:  This  notice  sets  forth  the 
determination  of  the  1989-1990 
marketing  year  penalty  rate  for  excess 
Puerto  Rican  Cigar-Filler  (type  46) 
Tobacco.  In  accordance  with  section  314 
of  the  Agricultural  Adjustment  Act  of 
1938,  as  amended,  marketing  quota 
penalties  for  a  kind  of  tobacco  are 
assessed  at  the  rate  of  seventy-five  (75) 
percent  of  the  average  market  price  for 
that  kind  of  tobacco  for  the  immediately 
preceding  marketing  year. 
EFFECTIVE  DATE:  November  21, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Dennis  Daniels,  Agrioiltural  Program 
Specialist,  Tobacco  and  Peanuts 
Divisions,  USDA-ASCS.  P.O.  Box  2415. 
Washington.  DC  20013,  (202)  447-4281. 
SUPPLEMENTARY  INFORMATION:  This  fule 

has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  R^ulation  No.  1512-1  and 
has  been  classified  as  "not  ma>or."  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions;  or  (3)  sicniHcant 
adverse  effects  on  competiticm, 
emi^oyment,  investment,  productivity, 
iniu)vation,  or  the  ability  of  the  United 
States-based  enterprises,  to  compete 


with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  FederaT 
Assistance  Program  to  which  this  rule 
appHes  are:  Commodity  Loan  and 
Purchases;  10.051,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  FlexibiUty  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposal  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Discussion:  Section  314  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended,  provides  that  the  rate  of 
penalty  per  poimd  for  a  kind  of  tabacco 
that  is  subject  to  marketing  quotas  shall 
be  seventy-five  (75)  percent  of  the 
average  market  price  for  such  tobacco 
for  the  immedia^tely  preceding  marketing 
year.  The  Agricultural  Statistics  Board, 
National  Apic.ultural  Statistical  Service 
(NASS).  U.S.  Department  of  Agriculture 
determines  and  announces  annually  the 
average  market  prices  for  each  type  of 
tobacco.  All  Puerto  Rican  Cigar-Filler 
(type  46)  Tobacco  produced  in  the 
inMnediately  preceding  year  was 
pledged  to  the  Commodity  Credit 
Corporation  under  the  price  support 
loan  program.  Consequently  NASS 
market  prices  are  not  available.  The 
penalty  rate  will  be  based  on  seventy- 
five  (75)  percent  of  the  average  loan 
value  of  Puerto  Rican  Cigar-Filler  (type 
46)  Tobacco  pledged  to  tfie  Commodity 
Criedit  Corporation  under  the  price 
support  loan  program. 

Since  the  determination  of  the  1989- 
1990  marketing  year  rates  of  penalty 
reflects  only  a  mathematical 
computation  which  is  required  to  be 
made  in  accordance  with  a  statutory 
formula,  it  has  been  determined  that  no 
further  public  rulemaking  is  required. 

Accordingly,  it  has  been  determined 
that  the  1969-1990  marketing  year 
penalty  rate  for  Puerto  Rican  Cigar-Filler 
(type  46)  Tobacco  subject  to  marketing 
quotas  is  as  follows: 


Rate  of  Penalty 

(1969-1990  Man«e«ng  Veer) 


Kind  of  tobacco 

Cento  par 

pound 

Puerto  Rican  Cigar-FiNer  (Type  4^ 
Tot>acco — 

57 

Signed  at  Washington.  DC  ob  November 
14, 1989. 
Keith  D.  Bjeriw, 

Administrator,  Agricohural StabHitotiott  and 
Conservation  Service. 
[FR  Doc  89-27247  Filed  11-20-89;  &-45  am) 
BILLIMG  CODE  341«-0S-II 


Comnwdlty  Credit  Corporation 

Proposed  Determinations  With  Regard 
To  Planting  of  Alternative  Approved 
Hon-Program  Crops  Under  the  1990 
Production  Adjustment  Programs 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  determinations. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  on  April  5  requested 
comments  regarding  the  planting  of 
approved  non-program  crops  (ANPC)  on 
"0/92"  and  "50/92"  conserving  use  (CU) 
and  acreage  conservation  reserve  (ACR) 
acres  for  the  1990  crops.  It  was 
announced  on  August  7  that  the 
production  of  ANPC's  on  land  in  CU  and 
ACR  would  not  be  pwrmitted.  However, 
subsequent  interest  in  this  provision  has 
prompted  CCC  to  request  additional 
comments  on  this  iiue  and  to  obtain 
information  on  the  need  and  net  return 
potential  of  the  ANPCs.  Accordingly, 
CCC  will  further  review  this  issue  to 
determine  the  feasibility  of  planting 
ANPC's  on  CU  and  ACR  and  whether  a 
charge  should  be  established  for  the 
privilege  of  plemting  on  CU  and  ACR. 

These  determinations  are  made 
pursuant  to  the  Agricultural  Act  of  1949, 
as  amended  (the  "1949  Act"). 
EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  December  11, 
1989.  \ 

ADDRESS:  Bruce  R.  Weber.  DirectoK 
Commodity  Analysis  Division.  USDA- 
ASCS,  Room  3741 -South  Building.  P.Q. 
Box  2415.  Washington.  DC  20013.         ' 
FOR  FURTHER  INFORMATION  CONTACT: 

OrviUe  L  Overboe,  Agricultural 
Economist,  Commodity  Analysis 
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Division.  USDA-ASCS.  Room  3744- 
South  Building.  P.O.  Box  2415, 
Washington.  DC  20013  or  call  (202)  447- 
4418. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "non-major". 

This  action  has  been  classified  "not 
major"  since  implementation  of  these 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  of  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
Governments,  or  geographical  region,  or 
(3]  significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

It  has  been  determined  that  this  action 
will  not  increase  the  Federal  paperwork 
burden  for  individual,  small 
businessmen  and  other  persons.  CCC  is 
also  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  propoosed  rulemaking  with 
respect  to  the  subject  matter  of  this 
proposed  rule.  Therefore,  the  Regulatory 
Flexibility  Act  is  not  applicable. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  isjiot  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 
background:  On  April  5, 1989  (FR  Vol. 
54,  No.  64)  a  Notice  of  Proposed 
Determinations  was  published  which  set 
forth  provisions  common  to  the  1990 
feed  grains,  wheat,  upland  cotton.  ELS 
cotton,  and  rice  price  support  and 
production  adjsutment  programs. 

Comments  were  requested  as  to 
whether  to  permit  the  production  of 
ANPC's  on  acreage  otherwise  required 
to  be  devoted  to  CU  and  ACR  under  the 
"0/92"  and  "50/92"  programs  and  the 
annual  acreage  reduction  programs.  Five 
respondents  favored  the  planting  of 
ANPC's  on  CU  acres  while  10  opposed 
this  provision.  There  respondents 
favored  planting  ANPC's  on  ACR  acres 
With  none  opposed. 

On  August  7  in  was  announced  that 
the  production  of  ANPC's  on  land  idled 


under  the  various  acreage  reduction 
programs  will  not  be  permitted  for  the 
1990  crop.  However,  since  this 
announcement,  there  has  been  renewed 
interest  with  regard  to  planting  various 
ANPC's  on  CU  and  ACR. 

Due  to  the  inflexible  planting 
requirements  of  the  1949  Act  with  regard 
to  the  program  crops,  the  flexibility  to 
plant  non-program  crops  has  been 
severely  restricted.  As  an  example,  the 
national  acreage  of  sunflowers  has 
dropped  from  a  high  of  5.6  million  acres 
in  1979-60  to  1.8  million  acres  for  1989/ 
90.  Decreased  sunflower  production  has 
led  to  lower  sun  oil  exports  and  has 
threatened  the  economic  viability  of 
crushing  plants  currently  in  operation. 

Permitting  the  planting  of  ANPC's  on 
CU  and  ACR  acres  would  provide 
additional  producer  flexibility  for  1990 
crop  plantings.  Additionally,  the 
planting  of  ANPC's  on  CU  and  ACR 
acres  would  provide  increased  producer 
net  returns,  as  well  as  result  in  lower 
CCC  program  outlays. 

In  an  effort  to  provide  producers  with 
a  greater  degree  on  planting  flexibility,  it 
has  been  determined  that  it  may  be 
appropriate  to  permit  the  production  of 
ANPC's  on  "0/92"  and  "50/92"  CU  and 
ACR  acreage. 

Accordingly,  CCC  seeks  further 
comments  and  information  on  the 
planting  of  ANPC's  on  "0/92"  and 
"50/92"  and  ACR  acres. 

a.  Planting  of  ANPC's  on  "0/92"  and 
"50/92"  CU  Acreage 

Sections  10lA(c)(l)(G).  103(c)(1)(G), 
105C(c)(l)(I).  and  107D(c)(l)(K)  provide 
that  the  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the 
Secretary  may  prescribe,  any  part  of 
acreage  otherwise  required  to  be 
devoted  to  CU  as  a  condition  of 
qualifying  for  payments  to  be  devoted  to 
the  production  of  guar,  sesame, 
safflower,  sunflower,  castor  beans, 
mustard  seed,  crambe,  plantago  ovato, 
flaxseed,  triticale.  rye  or  commodities 
for  which  no  substantial  domestic 
production  or  market  exists  but  that 
could  yield  industrial  raw  material  being 
imported,  or  likely  to  be  imported  into 
the  United  States,  or  commodities  grown 
for  experimental  purposes  (including 
kenaf).  except  that  the  Secretary  may 
permit  such  acreage  to  be  devoted  to 
such  production  only  if  the  Secretary 
determines  that: 

(1)  The  production  is  not  likely  to 
increase  the  cost  of  the  price  support 
program  and  will  not  effect  farm  income 
adversely;  and 

(2)  The  production  is  needed  to 
provide  an  adequate  supply  of  the 
commodity  or,  in  the  case  of 
commodities  for  which  no  substantial 


domestic  production  or  market  exists 
but  that  could  yield  industrial  raw 
material  and  could  lead  to  increased 
industrial  use  of  such  raw  material  to 
the  long-term  benefit  of  United  States 
industry. 

Accordingly,  it  is  proposed  to  permit 
the  planting  of  ANPC's  on  "0/92"  and 
"50/92"  acres  for  the  following 
commodities:  Guar,  sesame,  safflower, 
sunflower,  castor  beans,  mustard  seed, 
crambe,  plantago  ovato,  flaxseed, 
triticale.  rye,  industrial  raw  material 
commodities  and  experimental  crops. 

It  is  further  proposed  to  either  reduce 
or  eliminate  "0/92"  and  "50/92"  program 
payments  for  the  privilege  of  planting 
ANPC's  on  such  acreage.  Comments 
related  to  this  issue  should  include: 

(1)  Whether  the  Secretary  should 
permit  the  production  of  ANPC's  on 
wheat,  feed  grain,  upland  cotton  and 
rice  program  CU  and  ACR  or  just  on 
specific  program  crops. 

(2)  Identify  the  industrial  raw  material 
commodities  and  experimental  crops 
that  should  be  permitted. 

(^  Justification  of  planting  various 
ANPC's. 

(4)  Production  cost  and  market  price 
associated  with  the  ANPC. 

(5)  The  impact  that  the  production  of 
the  ANPC's  may  have  on  the  existing 
production  of  program  and  non-program 
crops. 

(6)  The  availability  of  processing 
facilities  and  marketing  opportunities 
for  the  various  ANPC's. 

(7)  Whether  the  Secretary  should 
charge  a  fee  or  reduce  the  deficiency 
payment  for  the  privilege  of  planting  on 
ANPC  and  if  so.  how  much. 

(8)  Other  pertinent  data. 

b.  Planting  of  ANPC's  on  ACR  Land 

Sections  10lA(f)(3)(B),  103(f)(3). 
103(h)(8)(A)(B).  105C(f)(4)(B),  and 
107D(f)(4){B)  of  the  1949  Act  provide  that 
the  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the 
Secretary  may  prescribe,  all  or  any  part 
of  such  acreage  to  be  devoted  to  the 
production  of  guar,  sesame,  safflower. 
sunflower,  castor  beans,  mustard  seed, 
crambe.  plantago  ovato.  flaxseed, 
triticale.  rye.  or  other  commodity,  if  the 
Secretary  determines  that  such 
production  is  needed  to  provide  an 
adequate  supply  of  such  commodities,  is 
not  likely  to  increase  the  cost  of  the 
price  support  program,  and  will  not 
adversely  affect  farm  income. 

Accordingly,  it  is  proposed  to  allow 
ANPC  plantings  on  ACR.  Also,  it  is 
further  proposed  that  a  change  should 
be  levied  for  such  privilege.  Comments 
are  requested  with  regard  to  this  issue. 


Federal  Register  /  Vol.  54.  No.  223  /  Tuesday,  November  21,  1968  /  Notices 


48123 


Consideration  will  be  given  to  any 
data,  views  and  recommendations  that 
are  received  relating  to  these  issiies. 

Authority:  7  U.S.C.  1441-1, 1444-1, 1444e, 
1445b-3;  15  U.S.C.  7Mb  and  714c. 

Signed  at  Washington,  DC.  on  November 
15. 19a». 

)ohn  A.  Stevenson. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
(FR  Doc.  89-27246  FUed  ll-20-«9;  8:45  amj 

BILUNO  CODE  3410-09-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  on  ttM 
Black  Population  for  ttie  1990  Census; 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  Pub.  L.  94--109),  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  on  tiie  Black 
Population  for  the  1990  Census.  The 
meeting  will  convene  on  December  8. 
1989  at  the  Howard  Johnson  Plaza  Hotel, 
8500  Annapolis  Road,  New  Carrollton, 
Maryland  20784. 

The  Committee  is  composed  of  12 
members  appointed  by  the  Secretary  of 
Commerce.  The  Committee  provides  an 
organized  and  continuing  diannel  of 
commuiucation  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  the  problems 
and  opportunities  of  the  1990  decennial 
census. 

The  Committee  will  draw  on  the 
knowledge  and  insight  of  its  members  to 
provide  advice  during  the  planning  of 
the  1990  Census  of  Population  and 
Housing  on  such  elements  as  improving 
the  accuracy  of  the  population  count, 
suggesting  areas  of  research, 
recommending  subject  content  and 
tabulations  of  particular  use  to  the 
populations  they  represent,  expanding 
the  dissemination  of  census  results 
among  present  and  potential  users  of 
census  data  in  their  communities,  and 
generally  improving  the  usefulness  of 
the  census  product. 

The  agenda  for  the  December  8 
meeting  that  will  begin  at  8:45  a.m.  and 
end  at  5.00  p.m.  is  a  continuation  of 
issues  of  the  meetings  held  October  26- 
27, 1989  (see  Federal  Register/Volume 
54,  No.  192/October  5, 1989).  The 
meeting  will  coven  (1)  Review  of  Census 
Bureau  resp<uises  to  Committee 
recommendations;  (2)  census  promotion 
update;  (3)  census  evaluation  of 
outreach  and  promotion  products,  and 
other  items  of  discussion. 


The  meeting  is  open  to  the  public  and 
a  brief  period  is  set  aside  at  the  end  of 
the  meeting  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Census  Bureau 
official  named  below  at  least  3  days 
before  the  meeting. 

Person  wishing  additional  information 
regarding  the  meeting  or  who  wish  to 
submit  written  statements  may  contact 
Ms.  Diana  Harley,  Decennial  Planning 
Division,  Bureau  of  the  Census,  Room 
3541,  Federal  Building  3,  Suitland, 
Maryland.  (Mailing  address: 
Washington,  DC  20233)  Telephone:  (301) 
763-4275. 

Dated:  November  16, 1989. 
C.  L  iGncaonon, 

Deputy  Director,  Bureau  oj  the  Census, 
[FR  Doc  89-27356  Filed  11-20-69;  8:45  am] 

BRiJNG  COOE  3S1(M)7-« 


National  Oceanic  and  Atmospheric 

Administration 

Groundfish  of  ttre  Guff  of  Alaska, 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Istands  Area 

AaCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  public  hearings  on 
sablefish  limited  access  alternatives  and 
request  for  comments. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  is 
soliciting  comments  on  its  draft 
Supplemental  Eirvironmental  Impact 
Statement/Regulatory  Impact  Review 
(SEIS/RIR)  which  analyzes  limited  entry 
alternatives  for  the  longline  sablefish 
fisheries  in  the  Gulf  of  Alaska  and 
Bering  Sea  and  Aleutian  Islands.  The 
document  is  available  upon  request  from 
the  Council  at  the  address  below. 

dates:  Comments  are  iirvited  through 
January  2. 1989.  See  "SUP-.n-EMEffTARY 
information"  for  dates,  times,  and 
locations  of  the  five  information 
sessions  followed  by  public  hearings. 
The  Council  is  scheduled  to  review 
public  comments  and  take  final  action  at 
its  January  16-19. 1990.  meeting. 

addresses:  The  draft  SEIS/RIR 
document  is  available  upon  request  from 
the  North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136.  Anchorage, 
AK  99510.  Comments  should  be  sent  to 
Dick  Tremaine,  at  the  Council  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dick  Tremaine,  907-271-2809. 

SUPPLEMENTARY  INFORMATION:  The  five 
information  sessions  followed  by  public 
hearings  are  scheduled  as  foOowr. 


1.  November  20, 1989,  9:00  a.m..  Senior 
Citizens  Center,  Kodiak,  Alaska. 

2.  November  27. 1989,  7:00  p.nt^  City 
Council  Chambers.  Petersbm^,  Alaska. 

3.  November  28, 1989, 1:30  pjiu. 
Centennial  Building,  Sitka,  Alaska. 

4.  December  13, 1989,  9:00  a  jn.. 
NPFMC,  605  W.  4th  Avenue.  Third  Floor, 
Anchorage,  Alaska. 

5.  December  19, 1989,  9:00  a.nu.  NMFS 
Montlake  Lab,  Seattle,  Washington. 

Dated:  November  15. 1980. 
Richard  H.  Scfaaefec 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  Nationai  Marine  Fisheries 
Service. 
[FR  Doc.  89-27230  Filed  11-20-89:  a-.45  am] 

BILUNO  COOE  3ei«-2a-M 


Soutli  Atlantic  Fishery  Management 
Council;  Postponement  of  Cioeed 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  closed  meeting  of  the  South 
Atlantic  Fishery  Management  Council's 
Scientific  and  Statistical  Selection 
Committee,  scheduled  for  November  9, 
1989,  at  the  Council's  headquarters,  and 
previously  published  at  54  FR  46102,  has 
been  postponed.  Information  regarding 
rescheduling  of  the  meeting  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

For  more  information  contact  Carrie 
R.  F.  Knight,  Public  Information  Offico*. 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  Suite 
306,  Charleston,  SC  29407,  telephone: 
(803)  571^366. 

Dated:  November  14, 1989. 
David  S.  Crestia. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  89-27231  Filed  11-20-89: 8:45  am) 

BILLING  CODC  3S10-Z2-4t 


Soutfi  Atlantic  Fishery  Management 
Councii  Rescheduling  of  Closed 
Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  closed  meeting   i  the  South 
Atlantic  Fishery  Management  Council's 
Advisory  Panel  Selection  Committee, 
scheduled  for  November  9-10. 196%  at 
the  Council's  headquarters,  and 
previously  published  at  54  FR  46103.  has 
been  rescheduled.  The  agenda  for  the 
closed  meeting  has  also  been  revised. 

The  Committee  will  meet  on 
November  28, 1989,  from  10  a jn..  to  noon 
at  the  Council's  headquarters  (address 
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below).  Due  to  the  shortened  meeting 
time,  only  the  membership  of  the  Shark 
Advisory  Panel  will  be  reformulated.  At 
a  later  date  and  closed  session,  the 
remaining  advisory  panels  will  be 
reformulated,  and  new  members 
selected  for  the  Billfish,  King  and 
Spanish  Mackerel,  Law  Enforcement, 
Snapper/Grouper,  Spiny  Lobster, 
Swordfish,  and  Habitat  and 
Environmental  Protection  Advisory 
Panels.  Information  regarding 
rescheduling  of  this  meeting  will  be 
published  in  the  Federal  Register. 

For  more  information  contact  Carrie 
R.  F.  Knight  Public  Information  Officer, 
South  Atlantic  Fishery  Management 
Council.  One  Southpark  Circle,  Suite 
306,  Charleston,  SC  29407,  telephone: 
(803)  571-4366. 

Dated:  November  14. 1989. 
David  S.  Crestiii, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  89-27232  Filed  11-20-89;  8:45  am] 

BIU.ING  COOe  3510-23-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Chicago  Mercantile  Exchange; 
Proposed  Amendments  Relating  to  the 
Live  Hog  Futures  Contract 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  changes. 

SUIMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
submitted  a  proposal  to  amend  a 
number  of  the  terms  and  conditions  of 
its  live  hog  futiu-es  contract  relating  to 
the  contract's  size,  par  delivery  unit 
specifications,  weight  requirements  and 
discounts  for  deliverable  hogs,  and 
locational  differentials.  In  accordance 
with  section  5a(12)  of  the  Commodity 
Exchange  Act  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  the  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commodity  Futures 
Trading  Commission  (Commission)  has 
determined,  on  behalf  of  the 
Commission,  that  these  proposals  are  of 
major  economic  significance.  On  behalf 
of  the  Commission,  the  Division  is 
requesting  comment  on  these  proposals. 

date:  Comments  must  be  received  on  or 
before  December  21, 1989. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 


Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 

Reference  should  be  made  to  the 
amendments  to  the  CME  live  hog  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Unse,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  The  live 
hog  futures  contract  currently  specifies  a 
par  delivery  unit  of  30,000  pounds  of 
U.S.  No.  1,  2,  3  and  4  grade  hogs 
(barrows  and  gilts)  in  the  weight  range 
of  210  to  240  pounds.  The  contract 
stipulates  that  the  average  weight  of  the 
hogs  in  the  deliver}'  unit  and  at  least  90 
hogs  in  each  delivery  unit  must  fall 
within  the  210  to  240  pound  weight 
range.  Delivery  units  containing  live 
hogs  weighing  under  210  pounds  but  not 
less  than  200  pounds  and  weighing  over 
240  pounds  but  not  more  than  250 
pounds  are  deliverable  on  the  current 
contract  at  a  discount  of  50  cents  per 
hundredweight.  Hogs  weighing  less  than 
200  pounds  or  more  than  250  pounds  are 
not  deliverable  on  the  contract. 

The  existing  provisions  of  the  futures 
contract  also  specify  seven  (7)  delivery 
points.  At  present,  the  contract  provides 
for  par  delivery  only  at  Peoria,  IlUnois. 
Futures  deliveries  at  Omaha,  Nebraska; 
Sioux  City,  Iowa:  and  East  St.  Louis, 
Illinois  are  at  a  discount  of  25  cents  per 
hundredweight.  Deliveries  at  Kansas 
City,  Missouri;  Sioux  Falls,  South 
Dakota;  and  St.  Joseph,  Missouri  are  at  a 
discount  of  50  cents  per  hundredweight. 
Delivery  of  live  hogs  at  St.  Paul, 
Minnesota  is  at  discount  of  75  cents  per 
hundredweight. 

The  proposed  amendments  would:  (1) 
Increase  the  size  of  the  contract's 
delivery  unit  from  30,000  pounds  to 
40,000  pounds:  (2)  increase  the  par 
weight  range  of  deliverable  hogs  hrom 
210  to  240  pounds  to  a  new  par  weight 
range  of  230  to  260  pounds;  (3)  increase 
from  90  to  150  the  number  of  hogs  in  a 
delivery  unit  which  must  fall  into  the  par 
weight  range;  (4)  impose  a  discount  of 
$3.00  per  hundredweight  for  deUvery  of 
hogs  weighing  under  220  pounds  but  not 
less  than  215  pounds;  (5)  specify  a 
discount  of  $1.00  per  hundredweight  for 
the  delivery  of  hogs  weighing  under  230 
pounds  but  not  less  than  220  pounds  and 
for  heavier  hogs  weighing  over  260 
pounds  but  not  more  than  270  pounds; 
(6)  specify  a  discount  of  $2.00  per 
hundredweight  for  the  delivery  of  hogs 
weighing  over  270  pounds  but  not  more 
than  280  pounds;  (7)  stipulate  that  hogs 
weighing  under  215  pounds  or  over  280 
pounds  are  not  deliverable  on  the 
futures  contract;  and  (8)  allow  par 


delivery  of  hogs  at  Omaha,  Nebraska: 
Sioux  City,  Iowa;  and  Sioux  Falls,  South 
Dakota  as  well  as  at  Peoria,  Illinois,  the 
existing  par  delivery  point,  with  no 
changes  in  the  discounts  for  the 
remaining  delivery  points. 

The  Exchange  maintains  that  the 
proposed  changes  reflect  current 
conditions  and  practices  in  the  cash  hog 
market.  In  regard  to  the  proposed 
increase  in  the  contract's  size  from 
30,000  pounds  to  40,000  pounds,  the 
Exchange  notes  that  the  standard  size 
truckload  of  hogs  has  become  larger, 
making  it  inconvenient  and  costly  to 
deliver  hogs  in  units  of  30,000  pounds. 
The  CME  indicates  that  transporting 
hogs  in  truckload  sizes  of  40,000  pounds 
is  economically  more  efficient  than  in 
truckloads  of  30,000  pounds  and  that 
hogs  can  be  safely  shipped  in  40.000- 
pound  truckloads. 

The  Exchange  submits  that  increasing 
the  par  weigh  range  to  230-260  pounds 
from  210-240  pounds  would  reflect  the 
average  current  commercial  slaughter 
weight  of  hogs,  as  packers  are 
slaughtering  and  producers  are 
marketing  hogs  at  heavier  weights.  In 
this  respect,  the  CME  notes  that  data  on 
slaughter  hog  weights  reported  by  the 
U.S.  Department  of  Agriculture  (USDA) 
for  seven  primary  hog  markets  show 
that  the  average  weekly  slaughter 
weight  for  the  period  1984  to  1988 
fluctuated  between  230  and  260  pounds. 
The  Exchange  also  states  that  increasing 
to  150  from  90  the  number  of  hogs  in  a 
delivery  unit  which  fall  within  the  par 
weight  range  is  necessary  because  of  the 
larger  proposed  contract  size,  and  also 
because  packers  are  demanding  more 
uniform  hogs  in  addition  to  heavier 
hogs.  According  to  the  CME,  the 
proposed  increase  in  the  number  of  hogs 
that  must  fall  within  the  par  weight 
range  will  result  in  fewer  hogs  falling 
outside  the  range  of  weights  which  are 
desirable  to  packers. 

The  Exchange  maintains  that  the 
proposed  discounts  for  hogs  that  weigh 
outside  the  par  weight  range  reflect 
prevailing  cash  market  price 
differentials.  In  this  regard,  the  CME 
indicates  that  USDA  data  on  price 
differentials  between  heavier  hogs  (230- 
250  pounds)  and  lighter  hog  (210-220 
pounds)  for  1988  show  discounts  for  the 
lighter  weight  hogs  which  range  from 
$0.00  to  $4.00  per  hundredweight.  The 
Exchange  also  indicates  that  packers 
have  reported  discounts  ranging  from  25 
cents  to  $3.00  per  hundredweight  for 
hogs  weighing  in  excess  of  the  proposed 
par  weight  range. 

As  noted  above,  the  Exchange  is 
proposing  to  expand  the  number  of  the 
par  delivery  locations  to  include  Sioux 
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City,  Iowa;  Omaha,  Nebraska;  and 
Sioux  Falls,  South  Dakota  in  addition  to 
Peoria,  Illinois,  as  currently  specified  in 
the  futures  contract.  The  CME  indicates 
that  these  changes  are  consistent  with 
prevailing  cash  market  pricing 
relationships  among  the  contract's 
delivery  points.  In  particular,  the  CME 
indicates  that  its  evaluation  of  data  on 
cash  price  differentials  between  the 
contract's  delivery  points  indicate  that 
cash  prices  for  hogs  at  Sioux  City, 
Omaha  and  Sioux  Falls  are  no  longer  at 
a  discount  to  cash  prices  for  hogs  at 
Peoria.  In  addition,  the  Exchange  notes 
that  above  24  percent  of  the  hog 
production  and  28.2  percent  of  the  U.S. 
hog  slaughter  occurs  in  Iowa  and  that 
Sioux  City,  Omaha  and  Sioux  Falls 
directly  serve  the  Iowa  area.  The  CME 
also  notes  that  receipts  of  salable  hogs 
at  Sioux  City,  Omaha  and  Sioux  Falls 
are  comparable  to  or  greater  than 
receipts  of  saleable  hogs  at  Peoria. 

The  CME  intends  to  make  the 
proposed  amendments  effective  for  all 
newly  listed  contract  months  following 
Commission  approval. 

The  Commission  is  seeking  comments 
on  the  proposed  amendments  noted 
above.  In  particular,  the  Commission  is 
requesting  comment  on  the  extent  to 
which  the  proposed  changes  reflect  cash 
market  conditions  or  practices. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  254- 
6314. 

The  materials  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  part  145  (1987)).  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 


Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington.  DC,  on  November 
16. 1989. 

Steven  Manaster, 

Director. 

(FR  Doc.  89-27307  Filed  11-20-89;  8:45  am] 

BILLING  COOE  S351-01-W 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number:  Bio 
Data  Questionnaire;  ATC  Forms  161  and 
161A;  and  OMB  Control  Number  0701- 
0118. 

Type  of  Request:  Reinstatement. 

Average  Burden  Hours/Minutes  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  11,500. 

Annual  Burden  Hours:  5,750/ 

Annual  Responses:  11,500. 

Needs  and  Uses:  These  forms  are  used 
by  field  recruiters  and  Air  Force  ROTC 
staff  in  the  processing  of  Officer 
Training  School  and  AFROTC 
applications.  The  data  will  be  used  to 
help  determine  applicants'  potential 
adaptability  to  Air  Force  commissioned 
service. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Continuing. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Dr.  J.  Timothy 
Sprehe. 

Written  conunents  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  ].  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison.  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  Virginia  22202- 
4302. 


Dated:  November  16, 1989. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  89-27341  Filed  11-20-89;  8:45  am) 
BHXING  COOC  M10-ei-M 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Army  Subgroup  on  Low  Observable 
Technologies 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Army  Subgroup  on  Low 
Observable  Technologies  will  meet  in 
closed  session  on  December  13, 1989, 
January  17,  February  21,  and  March  22, 
1990.  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  and  provide  advice  ° 
regarding  Army  activities  in  the  area. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-483,  as  amended  (5 
U.S.C.  App.  II  (1982)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  November  16, 1989. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  89-27349  Filed  11-20-89:  8:45  am] 

BILUNG  COOE  M10-01-4I 


Defense  Science  Board  Task  Force  on 
Review  of  the  B-2 

action:  Change  in  location  of  Advisory 
Committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Review  of 
the  B-2  scheduled  for  November  7,  at 
the  Pentagon,  Arlington,  Virginia  as 
published  in  the  Federal  Register  (Vol. 
54,  No.  194,  Page  41495.  Tuesday, 
October  la  1989,  FR  Doc.  89-23748)  will 
be  held  at  Edwards  Air  Force  Base, 
California. 
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Dated:  November  16, 1688. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  89-27346  Filed  11-20-89:  8:45  am] 

BUXmO  CODE  M10-01-H 

Defense  Science  Board  Task  Force  on 
Defense  Management 

ACnOM:  Cancellation  of  meeting. 

summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Defense  Management  scheduled  for 
October  18-17.  October  30-31. 
November  14-15,  November  28-29,  and 
December  12-13. 1989  as  published  in 
the  Federal  Register  (Vol.  54.  No.  189. 
Page  40474.  Monday,  October  2, 1989,  FR 
Doc.  89-23106)  has  been  cancelled. 

Dated:  November  16, 1989. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  89-27345  Filed  11-20-89;  8:45  am] 
MXItM  COOE  M10-01-M 

Defense  Science  Board  Task  Force  on 
Review  of  the  B-2 

action:  Cancellation  of  meeting. 

summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Review  of  the  B-2  scheduled  for  October 
16-17, 1989  at  Edwards  Air  Force  Base, 
California  as  published  in  the  Federal 
Register  (Vol.  54,  No.  194,  Page  41495, 
Tuesday,  October  10, 1989.  FR  Doc  89- 
23748]  has  been  cancelled. 

Dated:  November  16, 1989. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  89-27344  Filed  11-20-88;  8:45  am] 

BILUNQ  COOE  MIO-OI-H 

Defense  Science  Board  Task  Force  on 
Low  Observable  Technology 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Low  Obseirable 
Technology  will  meet  in  close  session  on 
December  5, 1989  at  the  Pentagon, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  evaluate  low  observable 
technology. 


In  accordance  with  section  10(d]  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c]  (1)  (1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 

Dated:  November  16. 1989. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  89-27348  Filed  11-20-89;  8:45  am] 

aiUJNG  COOE  WIO-OI-M 


Defense  Science  Board  Task  Force  on 
Advanced  Naval  Warfare  Concepts 

action:  Change  in  date  of  Advisory 
Committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Advanced 
Naval  Warfare  Concepts  scheduled  for 
November  14, 1989  as  published  in  the 
Federal  Register  (Vol.  54.  No.  177.  Page 
37968.  Thursday.  September  14, 1989,  FR 
Doc.  89-21628)  will  be  held  on 
November  20. 1989. 

Dated:  November  16. 1989. 

Linda  M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc  89-27347  Filed  11-20-89;  8:45  am] 

BtLUNG  COOE  M10-01-M 


DOD  Advisory  Group  on  Electron 
Devices,  Meeting 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATE  The  meeting  will  be  held  at  0900, 
Thursday,  December  14, 1989. 
address:  The  meeting  will  be  held  at 
Palisades  Institutes  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  Suite 
307,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer,  AGED  Secretariat,  2011 
Crystal  Drive.  Arlington.  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Deaprtments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 


industry,  universities  or  in  their 
laboratories.  The  Microelectronics  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  secdon  10(d)  of 
Public  Law  No.  92-463.  as  amended.  (5 
U.S.C  App.  II  10(d)  (1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly,  diis  meeting  will  be  closed 
to  the  public. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

November  15. 1989. 

(FR  Doc.  89-27342  Filed  11-20-89;  8:45  am] 

MLUNG  COOE  M10-01-M 


Defense  Science  Board 

action:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  February 
7-8,  May  23-24,  and  October  17-18, 1990 
at  the  Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Defense 
Science  Board  will  discuss  interim 
findings  and  tentative  recommendations 
resulting  from  ongoing  Task  Force 
activities.  The  Board  will  also  discuss 
plans  for  future  consideration  of 
scientific  and  technical  aspects  of 
specific  strategies,  tactics,  and  policies 
as  they  may  affect  the  U.S.  national 
defense  posture. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1982)).  it  has  been 
determined  that  these  Defense  Science 
Board  meetings,  concern  matters  listed 
in  5  U.S.C  552b(c){l)  (1982)  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  November  16, 1989. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  89-27343  Filed  11-20-89;  8:45  am) 
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Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  (SEIS)  for  the  Indian  River 
County,  FL,  Beach  Erosion  Control 
Project 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  intent. 

summary:  The  SEIS  concerns  the  Vero 
Beach  Segment  of  the  project.  The 
authorized  project  includes  nourishment 
to  a  1.68  mile  segment  of  beach  along 
Sebastian  Inlet  State  Park  and 
restoration  of  1.74  miles  of  Vero  Beach. 
Restoration  and  nourishment  of  Vero 
Beach  will  be  used  to  provide  protection 
to  beach  front  properties  from  wave 
damage  and  beach  erosion. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  SEIS  can  be  answered  by:  Mr. 
William  J.  Fonferek,  (904)  791-1690. 
Environmental  Resources  Branch. 
Planning  Division,  P.O.  Box  4970, 
Jacksonville,  Florida  32201-4970. 

SUPPLEMENTARY  INFORMATION:  1.  A 

Beach  Erosion  Control  Study  for  Indian 
River  County,  Florida,  was  authorized 
by  section  304  of  the  27  October  1965 
River  and  Harbor  Act,  Public  Law  89- 
298.  A  Final  Environmental  Impact 
Statement  (FEIS)  was  filed  with  the 
Environmental  Protection  Agency  on  12 
June  1981.  The  FEIS  addressed  the 
alternative  methods  of  accomplishing 
the  project  goals  and  the  impacts 
associated  with  those  alternatives.  The 
project  was  authorized  by  section  501(a) 
of  the  Water  Resources  Development 
Act  of  1986. 

2.  A  Supplemental  Design 
Memorandum  and  SEIS  is  currently 
being  prepared  for  the  Vero  Beach 
segment  due  to  newly  acquired 
biological  and  engineering  survey  data. 
Scoping  has  consisted  of  several  public 
meetings  of  interested  local  citizens. 
During  scoping  and  coordination  with 
the  U.S.  Fish  and  Wildlife  Service,  the 
near-shore  rock  outcrops  have  been 
identified  as  a  significant  resource. 
Several  alternative  design  modifications 
to  the  authorized  project  are  being 
considered.  Impacts  to  the  outcrops  and 
mitigation  for  losses  of  this  resource 
from  these  alternatives  will  be 
addressed  in  the  draft  SEIS,  to  be 
available  for  public  review  by  January  1. 
1990. 

3.  Comments  on  alternatives  and 
environmental  concerns  are  invited  from 


any  affected  Federal,  State,  or  local 
agency,  group  or  individual. 
Kenneth  L  Denton, 

Alternate  Army  Liaison  Officer  With  the 

Federal  Regis  ter. 

[FR  Doc.  89-27333  Filed  11-20-89;  8:45  am] 

BH.UNO  COOE  3710-AJ-M 


Department  of  the  Navy 

National  Environmental  Policy  Act; 
Record  of  Decision  To  Establish  Mid- 
Atlantic  Electronic  Warfare  Range 
Within  Restricted  Airspace  R-5306A  af 
BT-1 1  Piney  Island;  Carteret  County, 
NC 

Pursuant  to  section  102(2)(c]  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500-1508),  the  Department  of 
the  Navy  announces  its  decision  to 
modify  existing  BT-11  range  facilities 
within  special  use  airspace  R-5306A  to 
establish  the  Mid-Atlantic  Electronic 
Warfare  Range  (MAEWR).  The  Navy 
will  install  electronic  threat  emitters, 
associated  platforms,  and 
communications  data  link  equipment  at 
Piney  Island  and  Marine  Corps  Outlying 
Field  Atlantic.  The  Navy  will  also  install 
a  Tactical  Aircrew  Combat  Training 
System  (TACTS)  and  effect  other 
planned  range  improvements  that  are 
required  for  continued  safe  operation  of 
the  range. 

These  actions  are  directly  related  to 
the  Department's  overall  objective  of 
providing  specialized  training  to  achieve 
and  maintain  the  highest  degree  of 
combat  readiness  for  its  forces, 
including  tactical  aircraft  and 
associated  crews. 

Advances  in  technology  have  allowed 
the  development  of  air  defense 
measures  which  require  that  pilot 
training  include  acquisition  of  skills  to 
detect,  identify,  and  evade  the  radars 
that  are  utilized  to  guide  weapons  which 
threaten  the  effectiveness  and 
survivability  of  our  pilots.  This  type  of 
training  is  referred  to  as  electronic 
warfare  (EW)  training.  To  achieve 
readmess,  attack  crews  must  train  in 
hostile  electromagnetic  environments 
similar  to  those  that  would  be 
encountered  during  an  actual  combat 
mission.  Aircraft  survivability  depends 
upon  frequent  training  under  such 
realistic  conditions.  There  is  presenUy, 
however,  a  lack  of  sufficient  electronic 
warfare  simulation  equipment  to 
provide  adequate  aircrew  training.  This 
shortage  is  particularly  acute  in  the  mid- 
Atlantic  region  where  significant 
numbers  of  Department  of  the  Navy 
aircraft  are  based. 


The  MAEWR  will  provide  a  realistic 
means  of  training  combat  aircrews  in 
tactics  and  survival  techniques  when 
attacking  a  defended  target.  The  threat 
emitters  are  state-of-the-art  radar 
simulators  that  mimic  anti-aircraft 
weapons.  The  TACTS  enables  an 
accurate  real  time  determination  of        , 
aircraft  speed  and  direction,  as  well  as/ 
its  yaw,  pitch,  and  roll  and  will  enable/ 
scoring  the  effectiveness  of  • 

countermeasures  taken  by  the  aircraft. 

BT-11  was  chosen  for  establishment 
of  the  MAEWR  by  use  of  a  tiered 
selection  process.  Locations  throughout 
the  East  Coast  of  the  United  States  were 
initially  considered.  Screening  criteria 
for  potential  sites  were  divided  into  (1) 
"essential",  (2)  "needed"  and  (3) 
"ratable"  categories.  Essential  criteria 
were  existing  DOD  airspace  with 
surface  to  ceiling  restrictions,  DOD 
controlled  surface,  land  background, 
and  location  within  150  miles  proximity 
to  one  major  strike  or  close  air  support 
squadron  home  base.  Needed  criteria 
were  an  impact  area  and  the  ability  of 
existing  airspace  to  absorb  electronic 
warfare  training  without  a  significant 
detrimental  effect  on  current  mission. 
Ratable  criteria  were  airspace  size, 
carrying  capacity  of  the  range,  safety, 
support  facilities,  environment,  and  total 
cost. 

By  successive  application  of  the 
essential  criteria  and  needed  criteria, 
seven  possible  sites  were  identified. 
Applying  the  ratable  criteria,  BT-11  was 
identified  as  the  location  best  meeting 
criteria.  Environmentally,  BT-11  /  Piney 
Island  is  not  as  sensitive  as  two  of  the 
remaining  locations  which  would  have 
required  significant  loss  of  wetlands 
acreage  to  construct  access  roads 
through  a  pocosin  and  salt  marsh.  These 
two  sites  had  other  drawbacks.  Both 
had  insufficient  airspace  volume  to 
support  EW  training.  One  presented 
significant  safety  risks  and  the  other 
would  be  unable  to  accommodate  the 
MAEWR  without  degrading  other  types 
of  training.  At  the  same  time,  BT-11 
because  of  its  location  in  Pamilico 
Sound  is  more  environmentally  sensitive 
than  the  four  sites  on  high  ground.  Of 
these  four,  one  is  utilized  to  the  point 
that  it  could  not  accommodate 
electronic  warfare  training  without 
degrading  some  other  type  of  existing 
training.  Use  of  this  site  would  also 
present  safety  risks  as  it  is  adjacent  to  a 
high  density  low  altitude  airway  and  the 
airspace  immediately  to  the  north  is 
heavily  used  by  civilian  aircraft 
approaching  Orlando  and  aircraft 
enroute  between  the  Tampa/Lakeland 
area  and  Melbourne.  The  second  site 
has  insu^icient  airspace  volume  for 
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aircraft  maneuvering.  The  third  has 
insufficient  airspace  volume  and  an 
insufficient  target  area.  The  fourth  has 
insufficient  airspace  volume  and  would 
be  unable  to  accommodate  electronic 
warfare  training  without  degrading  other 
training. 

The  "no  action"  alternative,  relocation 
alternative,  and  technological 
alternative  were  also  considered. 

BT-11  is  located  on  Piney  Island  in 
Carteret  County,  North  Carolina,  and 
consists  of  10  fixed  and  3  mobile  targets. 
It  is  operated  by  Marine  Corps  Air 
Station,  Cherry  Point.  Usage  of  BT-11 
for  conventional  and  special  weapons 
delivery  practice  has  been  sustained  for 
many  years.  Water  surface  restricted 
areas  assure  the  safety  of  watercraft 
operating  in  adjacent  waters.  Outlying 
Field  Atlantic  is  located  near  the  town 
of  Atlantic.  It  is  currently  home  for  the 
Marines  supporting  targets  at  BT-9  and 
BT-11  and  is  used  for  occasional 
military  exercises.  Both  Piney  Island 
and  Outlying  Field  Atlantic  are  within 
Federal  Aviation  Administration 
designated  special  use  airspace  R- 
5306A.  R-5306A  covers  760  square  miles 
from  the  surface  to  17,999  feet.  It  has 
been  the  principal  training  area  for  the 
Second  Marine  Aircraft  Wing,  located  at 
Marine  Corps  Air  Station,  Cherry  Point, 
North  Carolma.  for  more  than  thirty 
years. 

BT-11  presently  has  a  helicopter  pad, 
sheltered  boat  dock,  landing  craft/barge 
ramps,  scored  targets,  a  road  network, 
and  a  power  distribution  system.  Threat 
emitters  for  the  MAEWR  at  BT-11  will 
be  constructed  at  the  marsh  edge  within 
the  existing  road  network.  All  emitters 
will  be  on  10  foot  high  tripod  towers 
except  for  two  that  will  be  mounted  on 
60-foot  high  towers.  Approximately  50% 
of  the  emitters  will  be  manned.  Threat 
emitters  at  Outlying  Field  Atlantic  will 
.be  on  towers  at  a  height  sufficient  for 
signals  to  clear  the  treeline. 

The  Draft  Environmental  Impact 
Statement  (EIS)  was  filed  with  the 
pubhc  and  EPA  in  June  1988.  As  a  result 
of  public  concerns  over  noise  and 
electromagnetic  radiation,  supplements 
to  the  Draft  EIS  were  produced  and 
distributed  in  August  and  November 
1988  respectively.  Public  information 
briefings  were  conducted  on  December 
13  and  14, 1988.  Comments  were 
received  over  a  90-day  period,  and 
public  hearings  were  held  on  February  1 
and  2, 1969.  As  a  result  of  pubUc 
comments,  the  MAEWR  was  modified  to 
further  reduce  weUands  impact  and 
limit  threat  emitters  to  existing  federal 
property. 

The  major  issues  identified 
concerning  the  installation,  associated 
construction,  and  operation  of  the 


MAEWR  were  noise,  electromagnetic 
radiation  (EMR).  economic  impacts,  loss 
of  wetlands,  bird  strikes,  access  to 
airspace,  and  cumulative  effects  of  other 
Department  of  Defense  projects.  The 
resulting  analyses  and  conclusions 
reached  regarding  these  issues  are 
summarized  as  follows: 

Operation  of  the  MAEWR  will  result 
in  a  four-hour-per-week  increase  in  the 
manned  operation  of  the  BT-11  range. 
Range  use  could  increase  10  to  15 
percent.  Usage  would  be  concentrated  in 
the  vicinity  of  BT-11.  Further  increases 
are  limited  by  the  finite  number  of 
daylight  hours,  weather  conditions,  and 
the  number  of  aircraft  that  can 
effectively  use  the  target  at  one  time. 
Based  on  the  number  and  types  of 
aircraft  using  the  range,  noise  would  not 
increase  more  than  3  dB  and  may 
decrease  in  some  areas. 

Operation  of  the  MAEWR  will 
produce  EMR.  Outside  the  Department 
of  the  Navy  property,  the  power 
densities  of  the  EMR  will  in  all  cases  be 
below  the  1982  American  National 
Standards  Institute  (ANSI)  standards. 
They  will  also  be  below  the  lower 
standards  presently  proposed.  This 
remains  true  even  in  a  worstcase 
analysis  in  which  beams  are  focused  on 
a  single  point  at  zero  elevation.  The  sum 
of  the  power  densities  would  still 
remain  within  safety  limits.  In  addition, 
the  emitters  will  be  elevated  and  placed 
on  platforms  to  further  reduce  any 
possible  exposure. 

Public  concern  was  also  expressed 
regarding  possible  danger  posed  by 
human  exposure  to  EMR  within  the 
exposure  limits  of  frequency  and 
specific  absorption  rate  specified  by 
ANSI.  After  reviewing  current  literature 
and  consulting  specialists  in  the  field  of 
EMR,  the  Department  of  the  Navy  is 
convinced  that  there  is  no  scientifically 
verified  report  of  injury  to  humans 
exposed  to  EMR  levels  specified  in 
ANSI  guidelines.  It  is  therefore 
concluded  that  EMR  resulting  from 
operation  of  the  MAEWR  should  not 
pose  a  threat  to  humans.  This  position 
comports  with  a  letter  of  February  2, 
1989.  from  the  Region  IV  of  the  United 
States  Environmental  Protection  Agency 
(filed  at  Final  EIS  Volume  III.  p.  3)  which 
provided  in  pertinent  part  that: 

Based  on  our  review  of  biological  effects 
associated  with  activities  noted  in  the  EMR 
Supplement,  we  conclude  that  the  exposures 
resulting  from  the  operation  of  the  MAEWR 
as  described  should  not  cause  significant 
health  effects  in  the  general  public.  This 
conclusion  is  based  on  the  determination  that 
exposures  in  areas  accessible  to  the  public 
will  not  equal  or  exceed  the  1966  NCRP 
(National  Council  on  Radiation  Protection 
and  Measurement)  guideline  for  the  general 


pubUc.  The  NCRP  geaenl  population 
guideline  is  the  most  restrictive  U.S.  guideline 
and  limits  exposure  to  a  dose  rate  of  0.08  W/ 
kg.  The  NCRP  guideline  for  the  general  public 
is  equal  to  one-fifth  of  the  1962  ANSI 
(American  National  Standards  Institute) 
guideline. 

With  regard  to  public  concerns  on 
economic  effects  of  MAEWR 
implementation,  there  are  too  many 
factors  to  reliably  determine  whether 
aircraft  noise  or  the  existence  of  the 
MAEWR  would  have  a  "chilling  effect" 
(as  alluded  by  some  commentors)  on  the 
economic  growth  in  areas  underlying  R- 
5306A.  There  is  one  report  which  found 
that  aircraft  noise  around  an  urban 
airport  resulted  in  a  small  decrease  in 
property  values.  Military  aircraft  have 
been  flying  in  R-5306A  since  the  1940s. 
There  has  been  economic  growth  in  the 
area;  however,  the  effect  of  noise  on 
that  growth  cannot  be  quantified. 
Complicating  analysis  of  noise  as  it  may 
affect  the  area  underlying  R-5306A  are 
other  major  factors  which  are  believed 
to  inhibit  economic  growth,  such  as 
expansive  wetlands,  unsuitable  soil  for 
septic  systems,  lack  of  wastewater 
treatment  plants,  and  location  within  the 
100-year  flood  plain. 

The  MAEWR  has  been  designed  to 
minimize  destruction  of  wetlands. 
Construction  and  operation  of  the 
MAEWR  and  other  range  improvements 
will  result  in  the  destruction  of  about  1.7 
acres  of  wetlands.  This  loss  will  be 
mitigated  by  replacement  of  wetlands, 
yielding  a  zero  net  loss. 

Songbirds  and  wintering  waterfowl, 
waterbirds.  and  raptors  create  a  risk  of 
bird  strikes  within  R-5306A.  The  most 
active  period  of  feeding  for  these  birds 
is  the  dawn  and  dusk  periods  at 
altitudes  below  500  feet.  The  bird 
population  on  Piney  Island,  however,  is 
relatively  small.  Bird  strikes  by  aircraft 
using  R-5306A  are  rare  and  have  not 
resulted  in  an  accident.  The  Department 
of  the  Navy  will  continue  to  survey  bird 
strikes  at  BT-11  for  any  increase  in 
order  to  protect  the  public,  crews,  and 
aircraft 

The  Marine  Corps  desires  additional 
information  on  the  specific  effects  of 
aircraft  noise  on  migratory  birds.  To 
help  provide  this  information,  the 
Marine  Corps  will  cooperate  with  the 
United  States  Fish  and  Wildlife  Service 
and  provide  funding  and  other  support 
to  undertake  a  study  which  will  assess 
the  effects  of  aircraft  noise  on  migratory 
waterfowl  in  R-5306A.  This  study  is 
being  pursued  to  provide  information 
that  will  benefit  future  planning  and 
operations  on  the  Range.  The  Marine 
Corps  will  evaluate  the  study  findings 
and,  as  appropriate,  modify  its 
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operations  consistent  with  national 
defense  needs. 

Marine  Corps  Air  Station  Cherry 
Point,  which  controls  use  of  R-5306A, 
has  letters  oi  agreement  with  the  North 
Carolina  Departments  of  Agriculture 
and  Forestry,  the  North  Carolina 
Division  of  Fisheries,  various  Virginia 
and  North  Carolina  companies,  crop 
dusters,  and  the  Bayfooro/Pandico 
County  Airport  lessee.  These 
agreements  permit  use  of  R-5306A 
airspace  even  when  the  area  is  in  use  by 
the  military.  Law  enforcement  agencies 
also  have  access  to  the  airspace. 

In  response  to  public  requests,  the 
Final  EIS  provided  expanded 
documentation  on  the  cumulative  effects 
on  the  North  Carolina  coastal  region 
brought  about  by  the  MAEWR  and  other 
military  projects.  The  regionally 
significant  cumulative  socio-economic, 
safety,  and  natural  environment  impacts 
are  identified  in  the  final  EIS.  They 
include  the  following  potential  negative 
effectives: 

— Socio-economic  impacts  from  noise 
and  perceived  loss  of  airspace, 

— Safety  impact  from  potential  air 
disasters  arising  from  use  of  existing 
and  proposed  special  use  airspace  and 
military  training  routes,  and 

— Natural  environmental  impacts  firom 
disruption  of  migratory  waterfowl 
feeding  and  resting  and  from  the  loss  of 
wetlands. 

The  following  potential  positive 
regional  cumulative  effects  were 
identified: 

— Socio-economic  impact  from  the 
generation  of  jobs, 

— Safety  impacts  from  charting 
special  use  airspace  or  military  training 
routes  and  from  controlling  aircraft 
using  that  airspace,  and 

— Natural  enviroiunent  impacts  from 
protection  of  endangered  species  and 
preservation  and  management  of  their 
habitat. 

All  practical  means  of  mitigating 
impacts  of  the  proposal  on  environment, 
including  replacement  of  weUands.  have 
been  included  in  project  development 
and  will  be  included  in  design  and 
construction. 

In  addition  to  comments  on  the  Draft 
EIS,  the  Department  of  the  Navy 
received  comments  after  publication  of 
the  Final  EIS.  Besides  individual 
comments,  agency  and  organization 
comments  were  provided  by  the 
Albemarle  Commission,  the  Pamlico 
County  Health  Department,  the  North 
Carolina  Department  of  justice.  Home 
on  the  Range,  Inc.,  the  United  States 
Environmental  Protection  Agency, 
Carteret  County  Crossroads,  and  the 
Department  of  Administration  of  the 
North  CaroUna  State  Clearinghouse. 


The  Department  of  the  Navy  has 
responded  to  each  party  making 
comments  on  the  Final  EIS.  Major  issues 
raised  in  comments  on  the  Final  EIS  and 
coimected  to  implementation  of  the 
MAEWR  and  responses  thereto  may  be 
summarized  as  follows: 

A.  Failure  to  include  information  and 
to  respond  to  comments.  Council  on 
Environmental  Quality  regulations 
implementing  NEPA  require  federal 
agencies  to  assess  and  consider 
comments.  Responses  to  comments  may 
include,  inter  alia,  modifying 
alternatives,  supplementing  or 
modifying  analyses,  making  factual 
corrections,  or  explaining  why  no 
further  response  is  warranted.  The 
regidations  cleariy  do  not  require 
individual  discussion  of  every  comment 
received.  The  written  comment  of  the 
North  Carolina  Department  of  justice 
(NCDGJ)  was  inadvertently  omitted 
from  the  Final  EIS,  as  were  certain  other 
pages  of  that  document.  Those 
comments  and  pages  were  circulated  by 
separate  correspondence  dated  August 
23, 1989.  The  circulation  was  made  to  all 
those  who  had  received  the  Final  EIS. 
The  Final  EIS  did  not  contain  written 
responses  to  the  NCDGJ  written 
comments  or  to  oral  comments  made 
during  public  hearings.  Although  all 
comments  were  considered,  many  were 
found  to  parallel  those  of  other  state  and 
federal  agencies,  citizen  groups,  and 
individuals.  Responses  to  duplicative 
comments  were  considered 
unnecessary.  Nothing  in  the  NCDO) 
written  comments  or  the  pubhc  hearing 
comments  were  found  to  contain 
significant  new  circumstances  or 
infcMination  relevant  to  envirotmiental 
concerns  and  bearing  on  the  proposed 
action  or  its  impacts.  Written  responses 
were  made  to  the  NCDOj  on  September 
8  and  28, 1989. 

B.  Failure  to  address  mitigation  for 
prior  actions  and  existing  operations. 
Several  commentors  suggested  a 
reqiiironent  to  mitigate  for  on-going 
operations  and  for  weUand  losses  frxun 
actions  occurring  in  the  eariy  1970's.  A 
number  of  measures  to  reduce  the  noise 
effects  of  existing  operations  on  areas 
underlying  R-5306A  were  also 
suggested.  These  effects  are  not  a  result 
of  the  MAEWR  proposal;  they  occurred 
or  will  continue  whether  or  not  the 
MAEWR  is  implemented.  As  required, 
the  MAEWR  Final  EIS  provides 
mitigation  for  reducing  the  impacts  that 
will  result  from  that  proposal.  Several  of 
the  suggested  measures  were  in  effect 
prior  to  the  release  of  the  MAEWR  Final 
EIS,  e.g.,  removal  of  practice  ordnance 
from  target  areas  on  BT-11, 
establishment  of  minimum  operating 


altitudes,  or  requirement  to  avoid 
specific  areas. 

C.  Failure  to  ackrtowledge 
interrelationship  of  Cherry  I  and  Core 
Military  Operating  Area  (MO A) 
proposals  to  the  MAEWR  The 
Department  of  Navy  consistently  has 
stated  that  the  MAEWA  proposal  is 
separate  from  and  independent  of  all 
other  proposals  in  North  Carolina.  The 
purpose  of  the  MAEWR  is  to  provide  a 
realistic  means  to  help  aircrews  acquire 
skill  in  detecting,  identifying,  and 
defending  against  threats  from  weapons 
systems  that  would  be  used  against 
them  in  combat.  The  Core  MOA  is 
proposed  to  help  pilots  acquire  skills  in 
locating  and  attacking  a  land  target  from 
a  seaward  location  while  operating  at 
low  altitudes  and  speeds  in  excess  of 
250  knots.  The  Cherry  I  MOA  is 
proposed  to  allow  pilots  to  acquire  skills 
in  low  altitude  subsonic  air-to-air 
combat.  A  land  background  is  required 
for  such  training  because  during  these 
operations  a  pilot  relies  on  visual  cues 
(vice  his  instruments)  to  safely  fly  the 
aircraft.  The  readily  discernible  land/ 
sky  horizon,  depth  perception,  and 
geographic  points  of  reference  provided 
by  a  land  background  are  needed  to 
learn  this  skill.  If  the  MAEWR  proposal 
is  not  approved  die  needs  for  both  the 
Cherry  1  and  Core  MOA's  would  still 
exist.  The  converse  is  equally  true. 

D.  Failure  to  adequately  address  the 
cumulative  impacts  of  the  MAEWR.  The 
cumulative  impacts  analysis  examined 
effects  from  implementation  of  9  military 
proposals  and  one  reasonably 
foreseeable  military  action,  together 
with  current  effects  from  existing 
facilities  and  training  areas,  to 
determine  the  extent  of  regional 
cumulative  impacts.  Scoping  comments 
were  provided  by  the  State  of  North 
Carolina  and  citizens,  and  these 
comments  were  included  in  the  analysis 
where  valid  and  reliable  data  were 
available.  Based  on  comments  on  the 
Draft  EIS,  the  cumulative  impacts 
analysis  was  expanded  to  provide 
improved  evaluation  of  the  impacts  of 
the  MAEWR  proposal  TTie  methodology 
and  bases  for  conclusions  were  defined. 
The  analysis  followed  the  guidance 
contained  in  Fritiofson  v.  Alexander 
772F.2d  1225  (5th  Cir  1985).  The  analysis 
examined  data  and  trends  to  draw 
general  conclusions  on  socio-economic 
impacts,  safety,  and  the  natural 
environment.  This  analysis  utilized  the 
available,  reliable  data.  Substantial 
amounts  of  data  were  gathered  and 
evaluated  in  an  attonpt  to  make  the 
ctmiulative  impacts  analysis  as  detailed 
as  reasonably  possible.  To  the  extent 
{vacticable.  and  to  an  extent  assurii^ 
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that  further  study  would  not  yield 
different  conclusions,  the  cumulative 
impacts  analysis  identifies  real  and 
potential  regional  impacts. 

E.  Failure  to  circulate  the  cumulative 
impacts  analysis  for  comment  The 
quality  of  cumulative  impacts  analysis 
in  the  Draft  EIS  improved  considerably 
in  the  Final  EIS.  Council  on 
Environmental  Quality  regulations 
expressly  allow  an  agency  to 
supplement,  improve,  or  modify  its  EIS 
analysis.  As  the  expanded  cumulative 
impacts  analysis  did  not  involve  any 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  MAEWR  or 
its  impacts,  it  was  not  circulated  for 
comments  as  a  supplement  to  the  Draft 
EIS.  The  cumulative  impacts  analysis 
was  circulated  upon  publication  of  the 
Final  EIS,  and  several  comments  were 
received  and  responded  to  as  indicated 
above.  The  conunents  provided  on  the 
Final  EIS  and  responses  thereto  have 
been  considered  in  reaching  the  decision 
to  proceed  with  the  MAEWR. 

F.  Failure  to  address  uncertainty  of 
the  Navy's  jurisdiction  within  R-5306A 
over  airspace  between  the  surface  and 
1.200  feet.  Restricted  airspace  from  the 
surface  to  varying  altitudes  has  existed 
in  the  vacinity  of  Piney  Island/BT-11  for 
more  than  forty  years.  The  Marine 
Corps  is  authorized  by  the  Federal 
Aviation  Administration  to  exercise 
control  from  the  surface  to  17,999  feet 
within  R-5306A.  The  areas  within  R- 
5306A  were  the  MAEWR  would  be 
constructed  and  where  emitters  would 
be  located  are  owned  by  the  Navy. 
These  facts  meet  the  selection  criteria. 
The  Federal  Aviation  Administration 
has  confirmed  the  Marine  Corps' 
continued  use  of  airspace  from  the 
surface  to  1.200  feet  altitude  within  R- 
5603A.  It  is  fully  expected  that  military 
operations  which  have  been  conducted 
successfully  in  the  past  in  R-5306A  will 
continue  in  a  manner  compatible  with 
limited  civilian  access. 

G.  Failure  to  include  or  address 
incomplete  or  unavailable  information, 
particularly  with  regard  to  noise  and 
electromagnetic  radiation.  Some  agency 
comments  demanded  additional 
Information  either  be  extracted  from 
existing  or  partially  existing  data  bases 
or  that  new  research  be  conducted.  In 
most  instances  the  data  would  add  little 
to  the  description  of  the  affected 
environment  or  consequences  of  the 
MAEWR  proposal.  Of  a  virtually  infmite 
amount  of  information  that  could  be 
amassed,  there  exists  a  point  at  which 
further  information  becomes 
insignificant,  irrelevant,  or  redundant. 
Requirement  for  a  detailed  statement  on 


the  environmental  impacts  of  a 
proposed  major  federal  action  arises 
from  the  purpose  of  ensuring  that  the 
decision-maker  understands  the 
environmental  consequences  of  the 
action  and  can,  thereby,  reach  a 
decision  that  minimizes  adverse 
impacts.  The  Final  EIS  contains 
sufficient  information  to  permit 
fulfillment  of  NEPA's  purposes. 

The  Department  of  the  Navy  has  used 
nationally  accepted  methodology  to 
measure  noise  impacts.  At  the  request  of 
the  State  and  others,  single  event  sound 
exposure  levels  were  included  in  the 
Final  EIS.  To  the  extent  available, 
information  about  the  effects  of  aircraft 
noise  on  humans  and  animals  has  been 
presented.  Data  on  the  specific  effects  of 
aircraft  noise  on  waterfowl  and  wildlife 
is  limited.  The  extensive  Federal  and 
state  waterfowl  areas  and  waterfowl 
habitat  within  R-5306A  prompt  the 
Marine  Corps  to  cooperate  with  the 
United  States  Fish  and  Wildlife  Service 
to  develop  and  implement  a  study  on  the 
effects  of  aircraft  noise  on  migratory 
waterfowl. 

Analysis  of  EMR  relies  on  scientific- 
based  consensus.  EMR  was  addressed 
in  a  supplement  to  the  Draft  EIS,  at 
public  information  meetings,  and  at  a 
meeting  with  state  representatives 
hosted  by  the  United  States 
Environmental  Protection  Agency  at 
Research  Triangle  Park,  North  Carolina. 
All  sides  of  the  EMR  issue  were 
presented. 

The  decision  to  proceed  with  the 
MAEWR  was  reached  after  deliberating 
on  the  appropriate  balance  to  be  struck 
between  furthering  the  national  security 
of  the  United  States  by  developing  an 
acutely  needed  electronic  warfare  range 
with  the  potentially  regionally 
significant  incremental  socio-economic, 
safety,  and  environmental  concerns 
associated  with  that  project.  Comparing 
the  de  minimus  impacts  (both  local  and 
regional]  identified  in  the  MAEWR 
environmental  documentation  with  the 
benefit  to  be  gained  by  training  military 
pilots  how  to  survive  in  electronic 
warfare  combat  situations,  the 
construction  and  operation  of  the 
MAEWR  is  determined  to  be  in  the  best 
interest  of  the  United  States.  Since  the 
Department  of  the  Navy  (DON)  does  not 
have  a  program  to  oversee  the 
development  and  utilization  of  military 
training  facilities  (to  include  military 
special  use  airspace)  in,  above,  and  near 
coastal  North  Carolina,  the  decision  to 
proceed  with  a  cumulative  impacts 
analysis  as  part  of  the  MAEWR  Final 
EIS  voice  the  promulgation  of  a 
programmatic  EIS  for  all  projects  and 
actions  in  the  region  is  appropriate. 


Dated:  November  16. 1989. 
Sandra  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 

Register  Liaison  Officer. 

[PR  Doc.  8ft-27317  Filed  11-20-89;  8:45  am] 

BILUNa  COOE  niO-AE-M 


CNO  Executive  Panel  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2],  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO]  Executive  Panel  Advisory 
Committee  Technology  Surprise  Task 
Force  will  meet  December  8. 1989  from  9 
a.m.  to  5  p.m.,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  the  possibility  of  unexpected 
technological  breakthroughs  that  vastly 
change  warfighting  capabilities.  The 
entire  agenda  of  the  meeting  will  consist 
of  discussions  of  key  issues  regarding 
the  potential  for  unexpected  technology 
breakthroughs  that  could  have  an  acute 
impact  on  naval  and  other  military 
forces.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c](l]  of 
title,  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Faye  Buchman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703]  756-1205. 

Dated:  November  17. 1989. 
Sandra  M.  Kay. 

Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
(PR  Doc.  89-27436  Filed  ll-20-e9;  8:45  am] 
BIUJNQ  COOE  3S10-AE-M 


CNO  Executive  Panel  Advisory 
Committee;  Closed  IMeeting 

Notice  was  published  on  November  7, 
1989.  at  54  FR  46758  that  the  Chief  of 
Naval  Operations  (CNO)  Executive 
Panel  Advisory  Committee  6n 
Superconductivity  will  meet  on 
November  27. 1989  at  4401  Ford  Avenue. 
Alexandria.  Virginia.  This  meeting  has 
been  canceled  because  of  operational 
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necessity.  In  accordance  with  5  U.S.C 
552b{e)(2].  the  meeting  cancellation  is 
publicly  announced  at  the  earliest 
practical  time. 

Dated:  November  16, 1989. 
Sandra  M.  Kay, 

Department  of  the  Navy  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc  80-27318  Flted  11-20-88: 8:4$  am) 

BHJJHa  CODE  M1»-AE-« 


CNO  E»ecirt»y«^  Psrej  Acfv«»ory 
Commtttee,  Ctosed  kAeeting 

Notice  was  published  on  November  7, 
1989,  at  54  FR  46758  that  the  Chief  of 
Naval  Operations  (CNO)  Executive 
Panel  Advisory  Committee  on 
Superconductivity  will  meet  on 
December  11-12, 1989  at  4401  Ford 
Avenue.  Alexandria.  Virginia.  This 
meeting  has  been  canceled  because  of 
operational  necessity.  In  accordance 
with  5  U.S.C.  55b2(e)(2).  the  meeting 
cancellation  is  publicly  announced  at 
the  eariiest  practical  time. 

Dated:  November  16, 1989. 
Sandra  M.  Kay, 

Department  of  the  NavyAHemate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  89-27319  Filed  ll-2&-«8;  8:45  am] 

BIUJNQ  CODE  UIO-AE-M 


Privacy  Act  of  1974;  Addition  of  a  New 
Record  System 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  a  new  sysem  of 
records  subject  to  the  Privacy  Act. 

summary:  The  Department  of  the  Navy 
proposes  to  add  one  new  system  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a). 
DATE:  This  proposed  action  will  be 
effective  without  further  notice 
December  21, 1988,  unless  comments  are 
received  which  would  resuh  in  a 
contrary  determination. 
ADDRESS:  Send  any  comments  to  Mrs. 
Owen  Aitken.  Head.  PA/FOiA  Branch. 
Office  of  the  Chief  of  Naval  Operations 
(OP-09B301,  Room  5E521.  Department  of 
the  Navy,  The  Pentagon,  Washington, 
DC  20350-2000.  Telephone  (202)  697- 
1459.  Autowon:  227-"!  45^ 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  systems  of 

records  notices  inventory  subject  to  the 

Privacy  Act  of  1974  have  been  published 

in  the  Federal  Register  As  follows: 

51  FR  12906  Apr  1&  1966 

SlFR  18086  May  16. 1986  tCompUatno. 

changes  follow) 
SlFR  19684  June  3.1988 


61  FR  30377  Aug  26. 1986 
51  FR  30393  Aug  28. 1986 

51  FTl  45931  Dec  23.  1966 

52  FR  2147  Jan  20,  1987 
52  FR  2149  jan  20, 1967 
52  FR  8500  Mar  18. 1967 
52  FR  15530  Apr  29, 1987 
52  FR  22671  }un  15. 1987 

52  FR  45846  Dec  2. 1967 

53  FR  17240  May  16. 1988 
53  FR  21512  Jun  8. 1988 
53  FR  22028  jun  13. 1988 
53  FR  25363  Jul  6. 1988 
53  FR  39499  Oct  7, 1988 

53  FR  41224  Oct  20, 1988 

54  FR  8322  Feb  28, 1989 
&4  FR  14377  Apr  11. 1989 
54  FR  32682  Aug  9, 1989 
54  FR  40160  Sep  29. 1968 
54  FR  41495  Oct  10, 1989 
54  FR  43453  Oct  25. 1968 
54  FR  45781  Oct.  1989 

The  new  system  report,  as  required  by 
5  U5.C.  552a(r]  of  the  Privacy  Act.  was 
submitted  on  Nov  7, 1989,  to  the 
Committee  on  Governmental  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4b  of  Appendix  1 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12, 1985  (50  FR  52730, 
December  24, 1985). 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  15, 1989. 

N12950-7 

SYSTEM  name: 

Drug-Free  Wwkplace  Records. 

SYSTEM  LOCATIOIC 

Records  are  located  at  the  local  naval 

activity  or  the  local  servicing  civilian 
personnel  offices.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records. 

CATESOWeS  OF  INDIVIOUALS  COVERCO  BY  THE 
SYSTEM: 

Civilian  employees  and  apphcants  for 
employment  with  the  Department  of  the 
Navy. 

CATEeomea  of  records  m  the  systbc 
Records  related  to  selection, 

notification,  testing  of  employees  and 
applicants,  urine  specimens,  drug  test 
results,  collection  authentication  and 
chain  of  custody  documents. 

AUTHORrnr  for  maintenance  of  the 
system: 

Pub.  L  100-71  5  U5.C  7301;  21  US.C 
812;  and  E.0. 12564.  "Drug-Free  Federal 
Workplace"  and  E.0. 9397. 


fURPOSE(s): 

The  system  is  established  to  maintain 

records  relating  to  the  selection  and 
testing  of  Department  of  the  Navy 
employees,  and  applicants  for 
employment,  for  use  of  illegal  drugs  aad 
drugs  identified  in  Schedules  I  and  0  of 
21  U.S.C.  812. 

The  records  are  also  used  by  the 
employee's  Medical  Review  Official;  the 
administrator  of  any  Employee 
Assistance  Program  in  whidi  the 
employee  is  receiving  counseling  or 
treatment  or  is  otherwise  participating: 
and  supervisory  or  management  offic^k 
within  the  employee's  agency  having 
authority  to  take  adverse  personnel 
action  against  such  employee. 

routine  uses  of  records  maintained  m 
the  system,  incluoino  categories  of 
users  and  the  furfose  of  such  uses: 

In  order  to  comply  with  the  provisions 
of  5  U.S.C  7301,  the  "Blanket  Routine 
Uses"  that  appears  at  the  beginning  of 
the  Navy's  compilation  do  not  apply  to 
this  system  of  records. 

To  a  court  of  competent  jurisdiction 
where  required  by  the  United  States 
Government  to  defend  against  any 
challenge  against  any  adverse  persoimel 
action. 

foucies  and  practicss  for  storniq, 
retrieviwo,  accessino,  rctmmwm  and 
disposum  of  records  in  the  system: 

storage: 

Records  consist  of  written  materials 
and/or  magnetic  media. 

retrievabiuty: 

Records  are  retrieved  by  name  of 
employee,  applicant  for  employment, 
Social  Security  Number,  I.D.  number 
assigned,  date  of  birth,  or  any 
combination  of  these. 

safequaros: 

Records  will  be  stored  in  secure 
containers,  e.g.,  safes,  locked  filing 
cabinets,  etc.  Urine  specimens  will  be 
stored  in  appropriate  locked  storage 
facilities.  Access  to  such  records  and 
specimens  is  restricted.  Chain-of- 
custody  and  other  procediiral  and 
documentary  requirements  of  Pub.  L 
100-71  and  the  Department  of  Health 
and  Human  Services  Guidelines  will  be 
followed  in  collection  of  urine  samples, 
conducting  drug  tests,  and  processing 
test  results. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  two  years 
and  then  destroyed  by  shredding, 
burning,  or  erasure  in  the  case  of 
magnetic  media. 
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Urine  specimens  will  be  disposed  of 
after  six  months  in  an  ecologically  safe 
manner. 

Written  records  and  test  results, 
together  with  urine  specimens,  may  be 
retained  up  to  five  years  or  longer  when 
necessary  due  to  challenges  or  appeals 
of  adverse  actions  by  the  employee. 

8V8TEM  MANAOER(S)  AND  AOOftESS: 

DON  Drug  Program  Coordinator, 
Office  of  Civilian  Personnel 
Management.  800  N.  Quincy  Street, 
Arlington,  VA  22203-1998. 

NOTinCMTION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer/Commander  of  the 
DON  activity  or  the  servicing  civilian 
personnel  office  at  which  they  are  or 
were  employed,  or  at  which  they  made 
application  for  employee,  and  for  which 
they  provided  a  urine  specimen  for  drug 
testing. 

Individuals  must  furnish  their  full 
name.  Social  Security  Number,  the  title, 
series,  and  grade  of  the  position  they 
occupied  or  appUed  for  when  the  drug 
test  was  conducted,  and  the  month  and 
year  of  the  test. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commanding 
Officer/Commander  of  the  DON  activity 
or  the  servicing  civilian  personnel  office 
at  which  they  are  or  were  employed,  or 
at  which  they  made  application  for 
employment  and  for  which  they 
provided  a  urine  specimen  for  drug 
testing. 

Individuals  must  furnish  their  full 
name.  Social  Security  Number,  the  title, 
series,  and  grade  of  the  position  they 
occupied  or  applied  for  when  the  drug 
test  was  conducted,  and  the  month  and 
year  of  the  test. 

CONTESniM  RECORD  PROCEDURE: 

The  Department  of  the  Navy  rules  for 
accessing  records,  for  contesting 
contents,  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  Part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOORICS: 

Records  are  obtained  from  the 
individual  to  whom  the  record  pertains; 
DON  or  contractor  employees  involved 
in  the  selection  and  notification  of 
individuals  to  be  tested;  DON  or 
contractor  laboratories  that  test  urine 


samples  for  the  presence  of  illegal  drugs, 
DON  or  contractor  Medical  Review 
Officers;  supervisors  and  managers  and 
other  DON  officials  engaged  in 
administering  the  Drug-Free  Workplace 
Program;  the  Civilian  Employee 
Assistance  Program,  and  processing 
adverse  actions  based  on  drug  test 
results. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  89-27350  Filed  11-20-89;  8:45  am] 

BtUJNQ  CODE  M10-01-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Inf onnation  Cotlectlon 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Acting  Director,  Office  of 

Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  request  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  21, 1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW..  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  George  P.  Sotos, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  P.  Sotos,  (202)  732-2174. 
SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 


notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  George 
Sotos  at  the  address  specified  above. 

Dated:  Noveinber  IS,  1969. 

CariosRice. 

Director  for  Office  of  Information  Resources 
Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

TitJe:  Application  for  Grants  under  the 

Student  Support  Services  Program 
Frequency:  AJmually 
Affected  Public:  State  or  local 

governments;  Non-profit  institutions 
Reporting  Burden: 

Responses:  800 

Burden  Hours:  8.000 

Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract  This  form  will  be  used  by 

State  agencies  to  apply  for  funding 

under  the  Student  Support  Services 

Program.  The  Department  uses  the 

information  to  make  awards. 

(FR  Doc.  89-27255  Filed  11-20-80;  8:45  am] 

BKiJNa  COOe  4000-1-M 


DEPARTMENT  OF  ENERGY 

Office  Of  the  Secretary 

Regional  Hearings  To  Solicit  Viewrs 
From  Public  Officials  and  Individuals 
With  Expertise  and  Interest  in  the 
Development  of  a  Nationai  Energy 
Strategy 

AGENCY:  Office  of  the  Secretary,  DOE. 
ACTION:  Notice  of  meetings  to  provide 
comments  on  the  development  of  a 
National  Energy  Strategy. 

SUMMARY:  These  hearings  will  be  the 
sixth  through  eleventh  hearings  in  a 
series  being  conducted  throughout  the 
country  by  the  Department  of  Energy  to 
solicit  comments  from  interested  parties 
on  a  range  of  energy  topics.  Oral 
testimony  at  these  hearings  will  be 
presented  by  invitation  only.  Written 
testimony  can  be  submitted  by  any 
interested  party  at  either  the  hearing  site 
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or  directly  to  the  Department  of  Ener^, 
Office  of  Policy,  Planning  and  Analysis, 
c/o  Mr.  Scott  Neitzel.  1000 
Independence  Avenue.  SW.,  Room  7B- 
143,  Washington,  DC  20585.  Please 
reference  specific  hearing(s)  and 
topic(s). 

These  hearings  are  designed  to  solicit 
information,  data,  and  analysis  related 
to  the  development  of  national  energy 
policy  and  objectives,  strategies  for 
achieving  them,  and  the  role  that  the 
Federal  Government  should  play  in 
meeting  national  energy,  economic,  and 
environmental  objectives. 

The  Department  is  interested  in 
obtaining  specific  suggestions  as  to 
options  and  obstacles  to  efficient 
production  and  use  of  energy.  Written 
comments  may  address  general  policies, 
regulations,  economic  incentives  or 
disincentives,  research  and  development 
needs,  energy  science,  technology 
transfer,  education,  technical  assistance, 
role  of  State  and  Local  Government,  the 
role  of  industry  in  energy  policy 
development  and  implementation,  or 
any  other  issues  that  would  enhance  the 
national  dialogue  on  national  energy 
strategy. 

Dates,  locations,  and  topics  of  the 
hearings  are  as  follows:  December  1, 
1989 — Providence,  RI;  "Energy  and 
Productivity:  A  Northeast  Perspective" 
(factors  ejecting  energy  supply  and  use, 
and  the  role  of  advanced  technology). 
The  hearing  will  be  held  between  9  a.m. 
and  3  p.m.  at  Rhode  Island  College, 
Student  Union  Ballroom,  600  Mount 
Pleasant  Avenue,  Providence,  Rhode 
Island. 

December  4, 1989— Houston,  TX;  "Our 
Domestic  Energy  Resource  Base"  (fossil 
fuel  and  renewable  energy  supplies; 
technological  and  regulatory  factors 
affecting  supply). 

December  8, 1989 — Omaha,  NE; 
"Agriculture  as  Consumer  and  Producer 
of  Energy"  (use  of  energy  in  crop 
production  and  processing;  energy 
crops). 

December  11, 1989— Detroit,  MI; 
'Transportation  and  Energy"  (fuel 
efficiency,  advanced  technology,  and 
potential  for  systems  changes). 

December  13, 1989— Washington,  DC; 
"Energy,  Defense,  and  National  Security 
Interests"  (role  of  stockpiles;  role  of 
foreign  suppliers,  globally  and  in  the 
Western  Hemisphere;  international 
relations;  energy  interdependence). 

December  14, 1989— Atlanta,  GA; 
"Energy  and  the  Environment"  (global 
climate  change,  reconciling  energy  and 
environmental  objectives). 
All  testimony  submitted  in  conjunction 
with  these  hearings  will  be  entered  into 
the  National  Energy  Strategy 


development  record  and  made  available 
to  the  public. 

A  future  announcement  will  be  made 
regarding  the  specific  locations  and 
times  for  the  hearings  described  in  this 
announcement. 

FOR  FURTHER  INFORMATION  CONTACT. 

For  further  information  please  write  or 

call  William  H.  Hatch,  Office  of  Policy. 

Planning  and  Analysis.  Department  of 

Energy,  Forrestal  Building,  Room  7B-143. 

1000  Independence  Avenue,  SW., 

Washington,  DC  20585.  (202)  586-4767. 

Linda  G.  Stuntz. 

Deputy  Undersecretary,  Office  of  Policy, 

Planning  and  Analysis.  U.S.  Department  of 

Energy. 

[FR  Doc.  89-27474  Filed  11-20-89;  8:45  am] 

SttXINQ  COOC  e4S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Doclcet  Nos.  ER82-774-014,  et  al.] 

Tapoco,  Inc.,  et  al.;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Rlings 

November  9, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tapoco,  Inc 

[Docket  No.  ER82-774-014] 

Take  notice  that  on  October  31. 1989. 
Tapoco,  Inc.  ('Tapoco")  tendered  for 
filing  with  the  Commission  notification 
that  it  had  made  a  further  payment  to 
Nantahala  Power  and  Light  Company 
("Nantahala"),  representing  interest  of 
$30,286  on  power  costs  incurred  by 
Nantahala  in  the  year  ending  June  30, 
1989. 

Comment  date:  November  24, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  FacifiCorp.  doing  business  as  Pacific 
Power  &  Light  and  Utah  Power  &  Light 

[Docket  No.  ER90-6O-000] 

Take  notice  that  PacifiCorp,  doing 
business  as  Pacific  Power  &  Light  and 
Utah  Power  &  Light,  on  November  7, 
1989,  tendered  for  filing,  in  accordance 
with  §  35.30  of  the  Commission's 
Regulations,  PacifiCorp's  Utah  Division 
(PacifiCorp)  Revised  Appendix  1  for  the 
state  of  Idaho  and  Bonneville  Power 
Administration's  (Bonneville) 
Determination  of  Average  System  Cost 
(ASC)  for  the  state  of  Idaho  (Boneville's 
Docket  No.  5-A3-8903.  The  Revised 
Appendix  1  calculates  the  ASC  for  the 
state  of  Idaho  applicable  to  the 
exchange  of  power  between  Bonneville 
and  PacifiCorp. 


PacifiCorp  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  March  10, 1989,  which  it  claims 
is  the  date  of  commencement  of  service. 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Idaho  Public  Utilities 
Commission  and  Bonneville's  Direct 
Service  Industrial  Customers. 

Comment  date:  November  24, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PadfiCorp,  doing  business  as  Utah 
Power  &  Light  Company  and  Pacific 
Power  &  Light  Company 

[Docket  No.  ER90-e2-000] 

Take  notice  that  on  November  8, 1989, 
PacifiCorp,  doing  business  as  Pacific 
Power  &  Light  Company  and  Utah 
Power  &  Light  Company  (Utah)  tendered 
for  filing,  in  accordance  with  18  CFR 
35.12,  a  Power  Purchase  Agreement 
Between  the  Department  of  Water  and 
Power  of  the  City  of  Los  Angeles  (Los 
Angeles)  and  Utah  Power  &  Light 
Company.  The  Agreement  provides  that 
Los  Angeles  will  assume  Utah's 
obligation  to  purchase  its  4%  entitlement 
from  the  Intermountain  Power  Project. 

Utah  requests  a  waiver  of  the 
Commission's  notice  requirement  to 
permit  the  Agreement  to  become 
effective  retroactively  on  July  1. 1989, 
the  date  service  commenced. 

Copies  of  this  filing  were  served  on 
the  Department  of  Water  and  Power  of 
the  City  of  Los  Angeles,  the  California 
Public  Utilities  Commission,  and  the 
Utah  Pubhc  Service  Commission. 

Comment  date:  November  24, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER90-5»-000] 

Take  notice  that  on  November  7, 1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  as  Appendix 
P  of  the  Interconnection  Rate  Schedule 
(IRS.  FERC  Docket  No.  ER89-475-OO0). 
an  agreement  entitled  "Facility 
Connection  Agreement  Between  Pacific 
Gas  and  Electric  Company  and 
Sacramento  Municipal  Utility  District" 
(SMUD). 

The  Facility  Coimection  Agreement 
(FCA)  fully  discharges  both  parties' 
rights  and  obligations  with  respect  to 
interconnections  under  several  other 
agreements.  The  FCA  also  terminates 
and  supersedes  certain  provisions  of 
Appendix  B  of  the  IRs.  The  FCA 
provides  for  a  new  three-point 
interconnection  between  the  parties' 
electrical  systems,  allocates  costs  and 
ownership  of  facilities,  provides  for  the 
exchange  and  use  of  certain  faciUties 
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and  rights-of-way,  and  establishes  a 
maintenance  charge  for  certain 
facihties.  PG&E  has  requested  £in 
effective  date  of  January,  1990. 

Copies  of  this  filing  were  served  upon 
SMUD  and  the  California  Public  Utilities 
Commission.  A  copy  of  this  Hling  also  is 
available  for  public  inspection  during 
normal  business  hours  at  PG&E's 
corporate  headquarters,  located  at  77 
Beale  Street  in  San  Francisco, 
California. 

Comment  date:  November  24, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 
[FR  Doc.  89-27250  Filed  11-20-89:  8:45  am] 

MLLING  COOE  (717-01-11 

(Pro)ect  No.  10468-000  Idaho] 

Marsh  Valley;  Availability  of 
Environmental  Assessment 

November  14. 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR.  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  reviewed  the 
application  for  a  minor  license  for  the 
proposed  Marsh  Valley  Hydroelectric 
Project,  which  would  be  located  on  the 
Portneuf  River  in  Bannock  County,  near 
McCammon,  Idaho,  and  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA.  the 
Commission's  staff  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 


significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE., 
Washington,  DC  20426. 
Lots  D.  Cashell. 
Secretary 
(FR  Doc.  89-27253  Filed  11-20-89:  8:45  am] 

BIUJNO  COOE  e717-«1-«l 


[Docket  Nos.  CP90-198-000.  et  aL] 

Sea  Robin  Pipeline  Co.,  et  al.;  Natural 
Gas  Certificate  Rllngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sea  Robin  Pipeline  Company 

[Docket  No.  CP90-198-000] 
November  9, 1989. 

Take  notice  that  on  October  31, 1989, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  Post  Office  Box  1478,  Houston, 
Texas  77251-1478  filed  in  Dcoket  No. 
CP90-198-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
firm  transportation  service  for  United 
Gas  Pipe  Line  Company  (United),  an 
existing  jurisdictional  transportation 
customer,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Sea  Robin  states  that  it  was 
authorized,  by  Conmiission  order  issued 
February  15. 1977.  in  Docket  No.  CP76- 
418  to  transport,  on  a  firm  basis,  up  to 
13,656  Mcf  of  natural  gas  per  day  for 
United.  Sea  Robin  further  states  that  the 
transportation  agreement  dated  June  24, 
1976,  provided  for  a  term  ending  when 
United  ceases  purchasing  gas  in  West 
Cameron  Block  586,  offshore  Louisiana. 
Sea  Robin  asserts  that  it  has  not 
transported  any  gas  for  United  in  1989. 
Sea  Robin  is  not  proposing  any  facility 
abandoned  herein. 

Commnt  date:  November  30, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Great  Lakes  Transmission  Company 

[Docket  No.  CP90-168-000) 
November  9. 1989. 

Take  notice  that  on  October  30, 1989. 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes),  2100  Buhl 
Building,  Detroit,  Michigan  48226,  filed 
in  Docket  No.  CP90-16e-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for  authority 
to  abandon  natural  gas  sales  service 
provided  to  Natural  Gas  Pipeline 
Company  of  America  (Natural),  all  as 


more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Great  Lakes  states  that  by  order 
issued  April  3a  1970.  in  Docket  No. 
CP70-19.  43  FPC  635  (1970).  Great  Lakes 
received  a  certificate  of  public 
convenience  and  necessity  to  provide  a 
natural  gas  sales  service  to  Natural:  that 
the  present  Sales  Service  Agreement 
providing  for  sales  service  of  up  to 
171.325  Mcf  per  day  was  certificated  by 
the  Commission's  order  issued  October 
21. 1981  in  Docket  No.  CP61-241-000. 17 
FERC  H  61,065  (1981);  that  the  sales 
service  is  provided  pursuant  to  Great 
Lakes'  FERC  Gas  Tariff,  First  Revised 
Vol.  No.  1,  Rate  Schedule  CQ-2  and 
Sales  Service  Agreement  dated 
November  2, 1981:  and  that  the  Sales 
Service  Agreement  terminates  on 
November  1, 1990.  Great  Lakes  states 
that,  although  it  has  approached  Natural 
regarding  long-term  requirements 
beyond  November  1. 1990,  Natural  has 
not  provided  a  firm  statement  of  its 
intention  regarding  conversion  of  its 
sales  service  to  transportation. 

Great  Lakes  states  that  it  neither 
produces  nor  gathers  natural  gas:  that  it 
purchases  Canadian  natural  gas  from 
TransCanada  Pipelines  Limited 
(TransCanada)  for  resale  to  Natural; 
that  Natural  negotiates  the  applicable 
natural  gas  pricing  directly  with 
TransCanada;  and  that  Great  Lakes  acts 
as  a  conduit  of  that  gas  from 
TransCanada  to  Natural.  Great  Lakes 
states  that  in  recent  past,  it  has 
unbundled  its  sales  service  to 
contracturally  recognize  and  permit 
former  sales  customers  to  continue  to 
negotiate  directly  with  natural  gas 
suppliers,  and  that  Great  Lakes 
currently  provides  transportation 
services  to  such  former  sales  customers. 
Great  Lakes  states  that  its  natural  gas 
purchase  arrangements  with  \ 

TransCanada  for  supplies  for  Natural 
terminate  on  October  31. 1990;  that 
Natural's  Sales  Service  Agreement 
terminates  on  November  1990;  that 
Great  Lakes  anticipates  a  cessation  of 
its  gas  merchant  function  after 
November  1. 1990;  and  that  Great  Lakes 
would  continue  as  a  transporter  of  gas 
thereafter.  Great  Lakes  states  that 
because  its  gas  merchant  function  is 
anticipated  to  cease  at  November  1. 
1990.  and  to  ensure  proper  and  economic 
system  operation  after  the  date.  Great 
Lakes  must  project  its  system 
requirements  after  termination  of  its 
merchant  fimction. 

Great  Lakes  states  that  it  is  hereby 
offering  to  Natural  the  pro  forma 
Transportation  Service  Agreement 
attached  to  the  application,  which  must 


Federal  Register  /  Vol.  54,  No.  223  /  Tuesday.  November  21.  1989  /  Notices 


48135 


be  executed  within  90  days  of  the  filing 
date  of  this  application.  Great  Lakes 
states  that  the  pro  forma  Transportation 
Service  Agreement  is  a  typical 
agreement  for  firm  transportation 
service  on  Great  Lakes'  system,  and 
provides  for  a  ten-year  term.  In  the 
event  that  Natiu-al  executes  the  pro 
forma  Transportation  Service 
Agreement,  Great  Lakes  states  that  it 
would  supplement  its  Docket  No.  CP89- 
335-000  application  to  unbundle 
Natural's  sales  service.  In  the  event  that 
Natural  does  not  execute  the  pro  forma 
agreement  in  the  time  provided  for. 
Great  Lakes  requests  that  the 
Commission  grant  it  authority  to 
abandon  its  FERC  Gas  Tariff,  First 
Revised  Vol.  1.  Rate  Schedule  CQ-2 
natural  gas  sals  service  to  Natural, 
effective  November  1, 1990. 

Great  Lakes  request  that  the 
Commission  issue  its  order  authorizing 
the  abandonment  on  or  before  May  1. 
1990.  Great  Lakes  states  that  the  May  1. 
1990  date  would  provide  Natural,  if 
necessary,  the  opportunity  to  arrange  for 
alternate  sales  to  transportation 
services,  and  would  also  permit  Great 
Lakes  some  lead  time  to  determine  and 
appropriate  utilization  of  any  released 
capacity. 

Great  Lakes  states  that  only  a  sales 
service  obligation  would  be  abandoned 
and  the  facilities  would  not  be 
abandoned. 

Comment  date:  November  30, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

3.  Sea  Robin  Pipeline  Company 

[Docket  No.  CP90-197-000) 
November  9, 1989. 

Take  notice  that  on  October  31, 1989, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  Post  Office  Box  1478.  Houston. 
Texas  77251-1478  filed  in  Docket  No. 
CP90-197-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
firm  transportation  service  for  Natural 
Gas  Pipeline  Company  of  America 
(Natural),  an  existing  juridictional 
transportation  customer,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Sea  Robin  states  that  it  was 
authorized,  by  Commission  order  issued 
February  15. 1977,  in  Docket  No.  CP76- 
418  to  transport,  on  a  firm  basis,  up  to 
12,100  Mcf  of  natural  gas  per  day  for 
Natural.  Sea  Robin  further  states  that 
the  transportation  agreement  dated  June 
24, 1976,  provided  for  a  term  ending 
when  Natural  ceases  purchasing  gas  in 
West  Cameron  Block  586,  offshore 
Louisiana.  Sea  Robin  asserts  that  by 


letter  dated  February  21, 1989,  Natural 
gave  notice  of  its  intent  to  terminate  the 
transportation  agreement.  Sea  Robin 
proposes  an  effective  date  for  the       ^ 
abandonment  of  the  transportation        ^ 
service  of  February  21, 1989. 

Comment  date:  November  30, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

4.  Southern  Natural  Gas  Company 

[Docket  No.  CP90-176-0001 
November  9, 1989. 

Take  notice  that  on  October  30. 1989. 
Southern  Natural  Gas  Company 
(Southern)  filed  in  Docket  No.  CP90- 
176-000  an  application  under  section 
7(b)  of  the  Natural  Gas  Act  as 
amended,  and  the  rules  and  regualtions 
of  the  Federal  Energy  Regulatory 
Commission  (Commission)  seeking 
authorization  to  abandon  transportation 
of  gas  for  United  Gas  Pipe  Line 
Company  (United),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Southern  requests 
approval  to  abandon  the  transportation 
of  natural  gas  authorized  by  the 
Commission  in  Docket  No.  CP75-151  on 
July  19, 1979.  The  Commission 
authorized  Southern  to  transport  on  a 
firm  basis  through  its  capacity  rights  on 
Trunkline  Gas  Company's  system  up  to 
20,000  Mcf  of  gas  per  day  purchased  by 
United  from  South  Marsh  Island  Blocks 
268,  269  and  281,  offshore  Louisiana,  for 
redelivery  to  United  by  displacement  at 
the  pipelines'  interconnection  at 
Southern's  Shadyside  Compressor 
Station  near  Bayor  Sale,  Louisiana. 
Pursuant  to  the  terms  of  the 
Transportation  Agreement  between  the 
parties  dated  November  18, 1974,  as 
amended.  United  notified  Southern  by 
letter  dated  May  10, 1989,  that  its 
purchases  of  gas  in  South  Marsh  Island 
Blocks  268,  269  and  281  terminated 
January  26, 1989,  and  requested 
immediate  termination  of  the 
Transportation  Agreement.  Southern 
requests  authority  to  abandon  its 
transportation  service  for  United  on  the 
date  the  Commission  issues  an  order 
authorizing  the  abandonment  requested 
herein.  Southern  further  states  that  it 
does  not  propose  to  abandon  any 
facilities  in  conjunction  with  the 
abandonment  this  transportation 
service. 

Comment  date:  November  30, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 


3.  Sea  Robin  Pipeline  Company 

(Docket  No.  CP90-199-000] 
November  9. 1989. 

Take  notice  that  on  October  31, 1989, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  Post  Office  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP90-199-000  an  application  pursuant  to 
seciton  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
transportation  service  for  Southern 
Natural  Gas  Company  (Southern),  an 
existing  jurisdicitonal  transportation 
customer,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Sea  Robin  states  that  it  was 
authorized,  by  Commission  order  issued 
February  15, 1977,  in  Docket  No.  CP76- 
418  to  transport,  on  a  firm  basis,  up  to 
4,550  Mcf  of  natural  gas  per  day  for 
Southern.  Sea  Robin  further  states  that 
the  transportation  agreement  dated  June 
24, 1976,  provided  for  a  term  ending 
when  Southern  ceases  purchasing  gas  in 
West  Cameron  Block  586,  offshore 
Louisiana.  Sea  Robin  asserts  that  by 
letter  dated  January  26, 1989,  Southern 
gave  notice  of  its  intent  to  terminate  the 
transportation  agreement  effective 
February  1, 1989.  No  facilities  are 
proposed  to  be  abandoned,  herein. 

Comment  date:  November  30, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Mid  Louisiana  Gas  Company 

[Docket  No.  CP90-138-O00) 
November  9, 1989. 

Take  notice  that  on  October  27, 1989. 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana).  Five  Post  Oak  Park,  Suite 
800,  Houston,  Texas  77027,  filed  in 
Docket  No.  CP90-138-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  and  remove  certain  existing 
compressors  and  related  facilities  in  its 
DeSaird  Compressor  Station  in  Ouachita 
Parish,  Louisiana,  and  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  installation 
and  operation  of  a  new  compressor  unit 
and  related  facilities  at  the  DeSaird 
Station,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Mid  Louisiana  proposes  to  remove 
from  the  DeSaird  Station  seven 
compressor  units  named  in  the 
application  and  authorized  to  be 
abandoned  in  Docket  No.  CP87-219-000, 
40  FERC  \  62,192  (1987),  and  totaling 
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8.625  horsepower.'  Additionally.  Mid 
Louisiana  requests  authorization  to 
abandon  and  remove  the  four  remaining 
original  compressor  units  and  related 
facilities  having  a  total  horsepower  of 
2.725  horsepower.  It  is  stated  that  the 
compressor  facilities  are  obsolete,  worn 
out.  and  may  not  practically  be  used  at 
the  site.  One  of  the  units  is  described  as 
a  Chicago  Pneumatic  single  stage  FE-655 
compressor  with  a  rating  of  525 
horsepower.  It  is  stated  that  this  unit  is 
not  currently  in  service  at  this  site  and 
cannot  practically  and  efficiently  be 
applied  for  any  current  or  contemplated 
future  use  by  Mid  Louisiana.  It  is  further 
stated  that  Mid  Louisiana  plans  to  sell 
this  compressor  to  its  affiliate. 
Wintershall  Pipeline  Corporation,  at  net 
book  value  and  to  remove  this 
compressor  from  the  DeSaird  Station 
site. 

Mid  Louisiana  further  proposes  to 
install  at  the  DeSaird  Station  one  new 
multi-stage  compressor  unit,  and  related 
facilities,  which  has  approximately  1,150 
horsepower.  It  is  stated  that  the  new 
equipment  is  needed  to  provide  efficient 
and  adequate  compression  at  the 
DeSaird  Station. 

Comment  date:  November  30, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP90-123-00OI 
November  9, 1989. 

Take  notice  that  on  October  25, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  an  application,  as 
supplemented  on  November  2, 1989, 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  to  partially  abandon  firm  sales 
service  to  The  Inland  Gas  Company.  Inc. 
(Inland),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  as  part  of  an  overall 
settlement,  Tennessee  and  Inland 
agreed  that  Inland  would  file  pursuant 
to  Order  No.  490  to  reduce  the  service 
levels  under  Tennessee's  Rate  Schedule 
CD-2  to  1.000  dt  equivalent  of  natural 
gas  per  day,  effective  September  1, 1989. 
Tennessee  states  that  on  September  28, 
1989,  Inland  filed  its  report  with  the 
Conunission  as  to  the  agreed-upon 
permanent  abandonment  of  service. 

Comment  date:  November  30, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


'  The  propo«al  in  Docket  No.  CP87-2t9-000 
involved  the  abandonment  of  compressor  facilities 
in  place.  The  proposal  herein  is  lo  abandon  the 
facilitie*  by  removal. 


8.  Transwestem  Pipeline  Company 

(Docket  No.  CP90-179-0001 

November  9, 1989. 

Take  notice  that  on  October  31, 1989, 
Transwestem  Pipeline  Company 
(Transwestem)  1400  Smith  Street. 
Houston.  Texas  77002.  filed  in  Docket 
No.  CP90-179-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  a 
certain  pipeline  loop  and  to  operate 
certain  existing  pipeline 
interconnections  and  measurement 
facilities  originally  installed  for 
emergency  use  only  as  jurisdictional 
facilities  in  order  to  increase  its 
operating  flexibility  in  rendering 
transportation  services  and  in  making 
deliveries  of  intemiptible  sales  gas.  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Transwestem  proposes 
to  construct  and  operate  approximately 
four  miles  of  30-inch  pipeline  loop 
extending  from  the  existing  30-inch 
section  of  its  West  Texas  lateral  to  the 
Pyote  Processing  Plant,  all  located  in 
Ward  County,  Texas. 

Transwestem  further  requests  that  it 
be  authorized  to  utilize  for  jurisdictional 
services  other  than  emergency  purposes 
two  interconnections  with  El  Paso 
Natural  Gas  Company  (El  Paso),  one  in 
Cibola  County,  New  Mexico  and  one  in 
Ward  County.  Texas  which  were 
authorized  for  emergency  use  only  in 
Docket  No.  CP69-118-000  (40  FERC 
1431)  and  Docket  No.  CP70-6&-000  et  al 
(43  FPC  1052),  respectively. 

Transwestem  states  that  it  would  also 
construct  and  modify  other  facilities 
which  would  either  be  non-jurisdictional 
or  would  be  constructed  under 
Transwestem's  blanket  certificate 
issued  in  Docket  No.  CP82-534-000.  This 
construction  and  modifications  would 
take  place  at  Transwestem's  WT-2 
Compressor  Station,  it's  interconnection 
with  Northem  Natiu-al  Gas  Company 
(Northem)  in  Ward  County,  Texas  and 
on  its  24-inch  low  pipeline  in  Ward 
County.  Texas. 

Transwestem  estimates  the  cost  of 
the  proposed  jurisdictional  facilities  to 
be  $2,374,000.  Transwestem  will  finance 
the  project  with  internally  generated 
funds. 

Comment  date:  November  30. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


9.  Northwest  Pipeline  Corporation) 

(Docket  No.  CP89-312-000) 
November  9. 1989. 

Take  further  notice  that  on  October 
31, 1989,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108.  filed  in  Docket  No. 
CP89-312-002  an  amendment  to  its 
pending  application  in  Docket  No.  CP89- 
312-OOa  originally  filed  on  November  30, 
1988,  that  requested  permission  and 
approval  to  totally  abandon  service 
under  all  of  Northwest's  sales  service 
agreements  under  Rate  Schedules  ODL- 
1,  DS-1  and  I-l  of  Northwests  FERC 
Gas  Tariff,  Volume  No.  1.  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

The  instant  amendment  revises  the 
original  application  to  withdraw  the 
request  for  permission  to  abandon  sales 
services  under  Rate  Schedules  ODL-1 
and  DS-1.  Northwest  continues  to 
request  approval  to  abandon  its  Rate 
Schedule  I-l  intemiptible  sales  service 
of  10,200  Dth  of  gas  equivalent  per  day 
under  three  service  agreements  with 
customers,  the  City  of  EUensburg, 
Washington,  Utah  Gas  Service 
Company  and  Western  Gas  Supply 
Company. 

Comment  date:  November  30, 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP90-181-000] 
November  13, 1989. 

Take  notice  that  on  October  31, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
Nc.  CP90-181-000  a  request  pursuant  to 
§  1 57.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205).  for  authorization  to 
operate  a  sales  tap  to  provide 
jurisdictional  services,  including 
transportation  services  under  Subpart  G 
of  Part  284  of  the  Conunission's 
Regulations,  at  an  existing  delivery 
point  at  an  interconnection  with 
Southern  Union  Gas  Company  (Southern 
Union)  a  local  distribution  company,  in 
Hutchinson  County,  Texas,  under  the 
certificate  issued  in  Docket  No.  CP82- 
402-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Natural  installed  one 
2-inch  tap  on  its  26-inch  Amarillo 
mainline  in  Hutchinson  County,  Texas, 
at  a  total  cost  of  $13,646.  Natural 
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explains  that  the  facilities  were 
constructed  on  existing  right-of-way 
and  placed  in  service  on  November  5. 
1987  and  have  been  used  solely  to 
provide  transportation  services  pursuant 
to  Section  311(a)(1)  of  the  Natural  Gas 
Pohcy  Act  of  1978  and  Subpart  B  of  Part 
284  of  the  Commission's  Regulations. 
Natural  states  that  based  on  a  typical 
operating  range  at  the  location,  the 
maximum  daily  capacity  of  the  facilities 
is  from  3,000  Mcf  to  4.000  Mcf  per  day. 

It  is  stated  that  Natural  is  currently 
providing  intemiptible  transportation 
services  at  the  Hutchinson  County, 
Texas,  delivery  point  under  Rate 
schedule  ITS,  pursuant  to  Subpart  B  of 
Part  284  of  the  Commission's 
Regulations.  Natural  states  that  it  has 
receved  requests  to  provide 
transportation  services  at  this  delivery 
point  pursuant  to  Subpart  G  of  Part  284 
of  the  Commission's  Regulations  and 
Rate  Schedule  ITS.  Natural  states  that  it 
would  also  provide  services  under  Rate 
Schedule  FTS,  if  requested.  Natural 
states  that  it  has  sufficient  capacity  to 
provide  this  service  without  detriment 
or  disadvantage  to  Natural's  peak  day 
and  annual  delivery  capability. 

Comment  date:  December  28, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP90-182-000) 
November  13. 1989. 

Take  notice  that  on  October  31, 1989, 
Natural  Gas  I*^peline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP90-182-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205).  for  authorization  to 
operate  a  sales  tap  to  provide 
jurisdictional  services,  including 
transportation  services  under  Subpart  G 
of  Part  284  of  the  Commission's 
Regulations,  at  an  existing  delivery 
point  at  an  interconnection  with 
Hoechst  Celanese  Chemical  Group.  Inc. 
(Celanese),  an  end-user,  in  Gray  County, 
Texas,  under  the  certificate  issued  in 
Docket  No.  CP82-402-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  stated  that  Natural  installed  one 
4-inch  tap  on  its  30-inch  Oklahoma 
Extension  mainline  in  Gray  County. 
Texas,  and  1590  feet  of  4-inch  lateral 
interconnecting  with  Celanese  at  a  total 
cost  of  $41,511.  Natural  explains  that  the 
facilities  were  placed  in  service  on  June 
6, 1988  and  have  been  used  solely  to 


provide  transportation  services  pursuant 
to  Section  311(a)(1)  of  the  Natural  Gas 
Policy  Act  of  1978  and  Subpart  B  of  the 
Commission's  Regulations.  Natural 
states  that  based  on  a  typical  operating 
pressure  range  at  the  location,  the 
maximum  daily  delivery  capacity  of  the 
facilities  is  fi-om  20.000  Mcf  to  25,000 
Mcf  per  day. 

It  is  stated  that  Natural  is  currently 
providing  intemiptible  transportation 
services  at  the  Gray  County,  Texas, 
delivery  point  under  Rate  Schedule  ITS, 
pursuant  to  subpart  B  of  part  284  of  the 
Commission's  Regulations.  Natural 
states  that  it  has  received  requests  to 
provide  transportation  services  at  this 
delivery  point  pursuant  to  subpart  G  of 
part  284  of  the  Commission's 
Regulations  and  Rate  Schedule  ITS. 
Natural  states  that  it  would  also  provide 
services  under  Rate  Schedule  FTS,  if 
requested.  Natural  states  that  it  has 
sufficient  capacity  to  provide  this 
service  without  detriment  or 
disadvantage  to  Natural's  peak  day  and 
annual  delivery  capability. 

Comment  date:  December  28, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Viking  Gas  Transmission  Company 

[Docket  No.  CP90-79-000] 
November  13. 1989. 

Take  notice  that  on  October  19. 1989. 
Viking  Gas  Transmission  Company 
(Viking),  1010  Milam.  Houston.  Texas 
77002.  filed  in  Docket  No.  CP9O-79-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Poco  Petroleum  Ltd.  (Poco).  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Viking  proposes  to  transport  on  an 
intemiptible  basis  up  to  207.450  dt 
equivalent  of  natural  gas  per  day  for 
Poco  in  order  to  enable  Poco  to  meet  its 
existing  market  requirements  and 
anticipated  market  growth.  It  is  stated 
that  Viking  would  receive  the  gas  for 
Poco's  account  at  an  interconnection 
with  TransCanada  Pipelines  Ltd.  at  the 
U.S. — Canada  border  near  Emerson. 
Manitoba,  and  would  deliver  equivalent 
volumes  for  Poco's  account  at  an 
interconnection  with  ANR  Pipeline  in 
Marshfield,  Wisconsin.  It  is  asserted 
that  Viking  would  charge  Poco  the  rate 
set  forth  in  Viking's  Rate  Schedule  IT-2. 
It  is^xplained  that  existing  facilities 
would  be  used  for  the  transportation 
service  and  that  no  construction  of 
additional  facilities  would  be  required. 
It  is  asserted  that  Poco  has  the 
necessary  authorization  to  import  gas 


from  Canada  into  the  United  States.  It  is 
further  asserted  that  the  authorization 
for  any  downstream  transportation  by 
ANR  would  be  provided  under  either 
Section  311  of  the  Natural  Gas  Policy 
Act  or  pursuant  to  ANR's  blanket 
certificate. 

On  November  2, 1989  Viking  filed  an 
amendment  to  its  application  to  correct 
a  mistake,  stating  that  Viking  would 
deliver  the  gas  at  designated  points  in 
Minnesota  and  Wisconsin,  as  stated  in 
the  appendix  to  the  original  application, 
instead  of  at  an  interconnection  with 
ANR  in  Marshfield.  Wisconsin,  as  stated 
originally. 

Comment  date:  December  4, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP90-1 54-000) 

November  13. 1989. 

Take  notice  that  on  October  27, 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP90- 
154 — 000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  permitting  and  approving 
abandonment  of  a  certain  gas  exchange 
service  with  United  Gas  Pipe  line 
Company  (United),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Tennessee  states  that  the  exchange 
service  is  currently  being  performed 
under  the  Gas  Exchange  Agreement 
(Agreement)  entered  into  with  United  on 
August  22, 1975.  which  is  incorporated 
as  Rate  Schedule  X-45  of  Tennessee's 
Gas  Tariff  on  file  with  the  Commission. 
Tennessee  explains  that  it  no  longer 
derives  any  significant  benefit  from  the 
exchange  ser\'ice  and,  in  accordance 
with  the  Agreement  has  informed 
United  by  letter  dated  October  23, 1989, 
that  it  intends  to  terminate  the  service 
on  April  1, 1990.  Tennessee  further 
explains  that  the  proposed  termination 
date  represents  a  deferral  of  its 
cancellation  rights  under  the  Agreement 
and  that  it  was  given  in  consideration 
for  United's  agreement  not  to  object  to 
Tennessee's  adandonment  application. 
Finally.  Tennessee  asserts  that  it  has 
agreed  to  use  its  best  e^orts  to  execute 
new  transportation  agreements  to 
provide  United  with  services  similar  to 
those  provided  under  Rate  Schedule  X- 
15. 

Comment  date:  December  4, 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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14.  CNG  Transmission  Corporation 

(Docket  No.  CP88-712^2] 
November  13, 1989. 

Take  notice  that  on  October  31. 1989. 
CNG  Transmission  Corporation  (CON), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No.  CP88- 
712-002  an  amendment  to  the 
application  filed  August  23. 1988,  as 
amended,  in  Docket  No.  CP88-712-O00. 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  to  construct  and  operate 
certain  pipeline  and  compressor 
facilities,  and  certain  sales, 
transportation,  and  intemiptible  storage 
services  to  be  sold  to  Virginia  Natural 
Gas.  Inc.,  the  City  of  Richmond. 
Virginia.  Doswell  Limited  Partnership, 
and  Virginia  Electric  and  Power 
Company,  (collectively  Virginia 
customers)  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNG  states  that  it  filed  in  Docket  No. 
CP88-871-000,  an  application  for 
authority  to  construct  and  operate  a  78- 
mile  pipeline  in  Pennsylvania  at  a  total 
estimated  cost  of  $76,157,610  to  render 
service  to  the  Virginia  customers  as 
proposed  in  CNG's  Docket  Nos.  CP88- 
712-000  and  CP88-712-O01.  Texas 
Eastern  Transmission  Company  (Texas 
Eastern)  subsequently  filed  a  competing 
application  in  Docket  No.  CP89-612-000. 
It  is  alleged  that  Texas  Eastern's 
proposal  would  have  included 
construction  of  facilities  on  its  Penn 
Jersey  System  for  the  transportation  of 
gas  for  CNG.  It  is  averred  that  CNG  and 
Texas  Eastern  have  negotiated  a 
settlement  of  the  competing  applications 
which  would  result  in  (i)  the  joint  filing 
by  CNG  and  Texas  Eastern  to  expand 
Texas  Eastern's  CRP  Project,  (ii)  the 
instant  filing  and  (iii)  the  withdrawal  by 
Texas  Eastern  and  CNG  of  the 
applications  in  Docket  Nos.  CP89-612- 
000  and  CP8ft-871-000  respectively. 

CNG,  in  this  filing,  proposes  to 
construct  and  operate  a  6.000 
horsepower  compressor  station  and 
related  facilities  near  Leesburg,  Virginia, 
and  a  6.000  horsepower  compressor  at 
CNG's  Lambert  Compressor  Station 
near  Lambert.  West  Virginia.  CNG 
proposes  to  own  measuring  and 
regulating  facilities  at  Texas  Eastern's 
M&R  Station  1745  at  Chambersburg. 
Pennsylvania,  which  Texas  Eastern 
would  construct  and  operate.  The  two 
compressors  would  replace  the 
previously  proposed  4.390  horsepower 
compressor  proposed  for  Doylesburg. 
Pennsylvania  and  the  4.390  horsepower 
compressor  proposed  for  Leesburg. 
Virginia  in  the  amended  application. 


It  is  stated  that  the  estimated  cost  of 
the  construction  of  the  proposed 
facilities,  including  the  filing  fees,  is 
$39,346,580.  It  is  further  stated,  that  in 
addition,  CNG  would  own  $27,073,500  of 
facilities  jointly  with  Texas  Eastern 
which  are  included  in  a  companion 
application  in  Docket  No  CP90-189-000. 
It  is  averred  that  the  facility  costs  would 
be  financed  from  funds  on  hand  or 
would  be  obtained  from  CNG's  parent 
company.  Consolidated  Natural  Gas 
Company. 

Comment  date:  December  4, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

15.  Amoco  Production  Company 

[Docket  No.  CP90-21 5-000] 
November  13. 1989. 

Take  notice  that  on  November  3. 1989. 
Amoco  Production  Company  (Amoco), 
Post  Office  Box  800,  Denver,  Colorado 
80201.  filed  in  Docket  No.  CP90-21 5-000 
a  petition  under  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  for  a 
declaratory  order  that  natural  gas 
delivery  facilities  described  as  the 
Converted  Line  and  the  New  Line  will 
be  exempt  from  the  Commission's 
jurisdiction  pursuant  to  section  1(b)  of 
the  Natural  Gas  Act  (NGA).  and  also 
gives  notice  of  the  scheduling  according 
to  which  the  construction  of  those  lines 
is  intended  to  commence,  all  as  more 
fully  set  forth  in  the  petition  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Amoco  states  that  it  is  drilling 
numerous  wells  to  increase  its 
production  of  coal  seam  natural  gas 
from  the  Fruitland  Coal  Formation  in 
southwest  Colorado.  Amoco  states  that 
its  plans  call  for  the  gas  from  these  new 
wells,  and  from  existing  wells  in  their 
vicinity,  to  be  collected  to  a  central 
point  (the  Section  25  Station)  located  in 
Section  25,  Township  34  North,  Range  9 
West  in  La  Plata  County,  Colorado.  At 
that  station.  Amoco  states  that  the  gas  is 
to  be  treated  for  the  removal  of  carbon 
dioxide,  and  is  to  be  dehydrated  and 
compressed  up  to  900  psi.  Amoco  will 
operate  the  collection  system,  the  CO2- 
removal  facilities  and  the  dehydration 
facilities. 

Amoco  states  that  the  principal 
transportation  outlet  for  the  gas  is  the 
interstate  transmission  system  of  El 
Paso  Natural  Gas  Company  (EPNG). 
Amoco  states  that  the  Section  25  Station 
is  situated  approximately  0.76  mile  from 
the  nearest  appropriate  point  of 
interconnection  with  that  transmission 
system.  Amoco  states  thut  it  anticipates 
that  the  subject  gas  will  be  carried 


across  the  0.76  mile  interval  by  one  or 
both  of  the  two  lines,  the  Converted  Line 
and  the  New  Line,  described  below. 

It  is  stated  that  the  Section  25  Station 
is  presently  served  by  a  10-inch 
diameter  line  which  is  part  of  EPNG's 
San  luan  Basin  gathering  system.  Amoco 
states  that  EPNG  agreed  to  convey  to 
Amoco  a  segment  of  that  10-inch  line, 
namely  a  segment  running  from  the 
Section  25  Station  to  a  point  on  near 
proximity  to  the  interconnection.  Amoco 
states  that  it  plans  for  that  segment  to 
be  converted  into  a  spur  feeding  gas  into 
EPNG's  mainline  system  at  the 
interconnection.  According  to  Amoco, 
the  converted  segment  will  be  referred 
to  as  the  Converted  Line.  Amoco  states 
that  even  after  conversion,  the  line 
segment  in  question  may,  on  occasion, 
be  used  to  carry  gas  to  EPNG's  San  Juan 
Basin  gathering  system.  Amoco  further 
states  that  when  the  compression 
facilities  planned  for  the  Section  25 
Station  are  fully  operational,  the 
Converted  Line  may  carry  up  to  70 
MMcf  of  natural  gas  per  day  (MMcfd). 

Amoco  also  states  that  it  intends  to 
construct,  own  and  operate  a  16-inch 
diameter  spur  line,  the  New  Line, 
crossing  the  0.76  mile  interval  and 
running  parallel  to  the  Converted  Line. 
Amoco  further  states  that  when  the 
compression  facilities  planned  for  the 
Section  25  Station  are  fully  operational, 
the  New  Line  may  carry  up  to  180 
MMcfd. 

Amoco  also  gives  notice  that,  in  the 
belief  that  its  lines  are  non-jurisdictional 
facilities,  Amoco  intends  to  begin 
construction  of  the  New  Line  as  early  as 
the  31st  day  following  the  date  on  which 
its  petition  is  received  at  the  offices  of 
the  Commission.  In  addition,  Amoco 
states  that  depending  on  the  availability 
of  interim  compression,  the  work 
required  to  change  the  pipeline  acquired 
from  EPNG  into  the  Converted  Line 
could  begin  as  early  as  that  31st  day. 

Comment  date:  December  4. 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

16.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP90-21ft-000] 
November  13. 1989. 

Take  notice  that  on  November  7. 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard,  Illinois,  60148.  filed  in  Docket 
No.  CP90-218-000  a  request  pursuant  to 
the  notice  procedure  in  §§  157.205  and 
284.223(b)  of  the  Commission's 
Regulations  for  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  2,700  MMBtu  (plus  any 
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additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS]  for  Phillips  Inc.  (Phillips). 
a  producer  of  natural  gas.  The  receipt 
points  are  located  in  Louisiana  and 
Offshore  Louisiana  and  the  delivery 
points  are  located  in  Offshore  Louisiana. 
Transportation  would  be  performed 
under  Natural's  blanket  certificate 
issued  in  Docket  No.  CP86-582  pursuant 
to  section  7  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Natural  commenced  the 
transportation  of  natural  gas  for  Phillips 
on  September  1. 1989  at  Docket  No. 
ST90-410-000  for  a  one  hundred  and 
twenty  (120)  day  period  ending 
December  30. 1989.  pursuant  to 
§  284.223(a)(1)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Natural  in  Docket  No.  CP86- 
582.  Natural  proposes  to  continue  this 
service  in  accordance  with  S  §  284.221 
and  284.223(b). 

Comment  date:  December  28. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  Texas  Eastern  Transmission 
Corporation  and  CNG  Transmission 
Corporation 

[Docket  No.  CP90-189-000) 
November  13, 1989. 

Take  notice  that  on  October  31. 1989. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  P.O.  Box 
2521,  Houston.  Texas  77252.  and  CNG 
Transmission  Corporation  (CNG)  445 
West  Main  Street.  Clarksburg,  WV 
26301  (collectively  referred  to  as 
Applicants)  filed  in  Docket  No.  CP90- 
189-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  conveyance  and 
necessity  authroizing  the  construction 
and  operation  of  a  certain  pipeline 
facilities  to  be  jointly  owned  by 
Applicants,  and  authorizing  Texas 
Eastern  to  render  firm  transportation 
service  for  CNG,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicants  states  that  CNG  filed  in 
Docket  No.  CP88-871-000,  for 
authorization  to  construct  and  operate 
78  miles  of  20-inch  pipeHne  from 
Benezette,  Pennsylvania  to  Perulack, 
Pennsylvania  to  be  known  as  TL-472,  a 
8.400  horsepower  compressor  and 
related  facilities  at  Ardell  Station 
located  near  Benezette.  Pennsylvania, 
8.8  miles  of  30-inch  pipeline  loop  in 
Westmoreland  and  Armstrong  Counties, 
Pennsylvania,  and  12  miles  of  30-inch 
pipeline  loop  in  Armstrong  County, 


Pennsylvania,  at  a  total  estimated  cost 
of  $76,157,650.  Applicants  further  state 
that  CNG  sought  such  authorization  in 
order  to  render  long-term  firm  sales  to 
Virginia  Natural  Gas,  Inc.  and  the  City 
of  Richmond.  Virginia  and 
transportation  and  interruptible  storage 
service  to  Hanover  Energy  Associates 
and  Virginia  Electric  and  Power 
Company  (collectively  referred  to  as 
Virginia  customers),  which  services  are 
the  subject  of  a  related  certificate 
application  at  Docket  No.  CP88-712-000. 
as  amended  CP88-712-001,  and  that  in 
particular.  CNG's  proposed  facilities 
would  terminate  at  and  serve  to  extend 
its  PL-1  pipeline  which  is  presently 
interconnected  with  Texas  Eastern's 
pipeline  at  its  Perulack  compressor 
station. 

Applicants  state  that  Texas  Eastern 
filed  at  Docket  No.  CP89-612-000  an 
application  for  competitive  alternative 
to  CNG's  application  in  Docket  No. 
CP88-871-000,  and  that  such  alternative 
proposed  the  construction  of  pipeline 
facilities  on  Texas  Eastern's  Pennjersey 
system  and  the  transportation  of  gas  for 
CNG. 

Applicants  allege  that  subsequent  to 
the  above  applications,  events  have 
transpired  which  led  to  the  filing  of  this 
joint  application.  Applicants  state  that 
on  June  7. 1989.  the  Commission 
authorized  Texas  Eastern's  Capacity 
Restoration  Project  (APEC  Settlement) 
involving,  inter  alia,  that  construction  of 
a  new  36-inch  high  pressure  pipeline 
between  Texas  Eastern's  Station  21-A 
and  Station  23,  the  terminus  of  CNG's 
PL-1  Pipeline.  Applicants  further  allege, 
that  subsequently.  Texas  Eastern  and 
CNG  entered  into  negotiations  and 
studies  to  develop  an  alternative  project 
to  Docket  Nos.  CP88-871-000  and  CP89- 
612-000.  utilizing  the  new  jointly  owned 
36-inch  pipeline  which  could  provide 
additional  capacity  as  a  link  between 
CNG's  system  and  its  PL-1  line  and 
which  would  be  more  efficient  and 
compatible  with  CNG's  system 
operations,  and  that  these  efforts 
resulted  in  this  joint  filing.  Applicants 
contend  that  CNG  would  amend  its 
applications  in  Docket  Nos.  CP88-712- 
000  and  CP88-712-001,  Texas  Eastern 
would  withdraw  its  application  in 
Docket  No.  CP89-612-000.  and  CNG 
would  withdraw  its  application  in 
Docket  No.  CP88-871-000. 

The  Applicants  request  authorization 
in  this  filing  to: 

(1)  construct  and  operate  and  joint 
ownership  of  the  following  facilities: 

— Installation  of  25.19  miles  of  24-inch 
pipeline  ft^m  Crayne  Farm,  Greene 
County,  Pennsylvania  to  Station  21A 
replacing  25.19  miles  of  20-inch  pipeline. 


Line  No.  20,  previously  placed  in  idle 
service; 

— Installation  of  up  to  11.000  HP  gas 
turbine  compressor  at  Station  21  A; 

— Installation  of  up  to  6,500  HP 
electric  motor  compressor  at  Station  23 

— Aerodynamic  assembly  changeout 
at  Station  23;  and 

— Installation  of  metering  and 
regulating  facilities  at  Crajme  Farm, 
Greene  County,  Pennsylvania. 

(2)  Texas  Eastern  to  render  for  CNG 
firm  transportation  of  natural  gas  of  up 
to  a  maximum  daily  quantity  (MAXDQ) 
of  112,000  dekatherms  (dt). 

Applicants  state  that  installation  of 
the  proposed  facilities  would  provide 
capacity  of  224,000  dt  per  day  plus 
applicable  shrinkage  from  the 
interconnection  of  CNG's  system  with 
Texas  Eastern  near  Crayne  Farm  in 
Greene  County,  Pennsylvania  to  the 
interconnection  of  Texas  Eastern's 
system  with  CNG's  PL-1  line  at  Station 
23.  near  Chambersburg,  Pennsylvania, 
that  CNG  would  utilize  its  one-half 
interest  of  112.000  dt  per  day  capacity 
for  serx'ice  to  the  Virginia  customers, 
and  that  Texas  Eastern  would  utilize  its 
one-half  interest  of  112,000  dt  per  day 
capacity  to  render  firm  transportation 
service  for  CNG. 

Applicants  state  that  the  estimated 
total  capital  cost  of  the  proposed 
facilities  is  $54,147,000  which  they 
would  initially  finance  from  funds  on 
hand  or  short  term  borrowing,  and 
permanent  financing  would  be 
undertaken  as  part  of  Applicants' 
overall  long-term  financing  program  at  a 
later  date. 

Texas  Eastern  proposes  to  transport 
for  the  account  of  CNG  on  a  firm  basis  a 
MAXDQ  of  112.000  dt  per  day  pursuant 
to  the  Precedent  Agreement  and  a  pro- 
form  Gas  Transportation  Agreement. 
Texas  Eastern  would  receive  the 
volumes  of  natural  gas  from  CNG  at  a 
location  near  Crayne  Farm  and  would 
transport  and  redeliver  equivalent 
quantities,  less  applicable  shrinkage  to 
CNG  at  the  existing  interconnection 
between  Texas  Eastern  and  CNG's 
Pipeline  No.  PL-1  located  at  Station  23 
near  Chambersburg,  Pennsylvania. 

Texas  Eastern  states  it  would  charge 
CNG  a  monthly  demand  charge  for  firm 
quantities  and  an  excess  charge  for 
deliveries  in  excess  of  the  firm  quantity. 
It  is  alleged  that  based  upon  the 
estimated  annual  cost  of  service  for  the 
proposed  facilities,  Texas  Eastern 
estimated  a  monthly  demand  charge  of 
$5,187  per  dt  and  an  excess  charge  of 
$0,171  per  dt. 

Comment  date:  December  4. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

P.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Secretary, 
[FR  Doc.  89-27248  Filed  11-20-89;  8:45  am] 
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[Docket  Nos.  CP87-312-006  et  al.] 

Texas  Eastern  Transmission  Corp.  et 
al.,  Natural  Gas  Certificate  Filings 

November  14, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  Transmission 

[Docket  No.  CP87-312-006) 

Take  notice  that  on  October  31. 1989, 
Texas  Eastern  Transmission 
Corporation,  (Texas  Eastern),  P.O.  Box 
2521.  Houston.  Texas  77252.  filed  in 
Docket  No.  CP87-312-006  and  amended 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  and  the  Rules  and 


Regulations  of  the  Federal  Energy 
Regulatory  Commission,  for  a  certificate 
of  public  convenience  and  necessity, 
requesting  authorization  to  construct, 
replace  and  operate  certain  pipeline 
facilities  to  render  firm  transportation 
service  pursuant  to  Rate  Schedule  FTS- 
5,  Phases  11  and  III,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

"Texas  Eastern  states  that  its  amended 
application  modifies  its  facilities  and 
their  in-service  dates  from  its  previous 
application  in  Docket  No.  CP87-312-004 
to  implement  its  participation  in  Phases 
II  and  III  of  the  restructuring  and 
unbundling  of  storage  services 
previously  proposed  to  be  rendered 
under  the  PennEast  Gas  Services 
Company  Rate  Schedule  PSS.  It  is  stated 
that  CNG  Transmission  Corporation 
(CNG)  has  advised  Texas  Eastern  and 
its  customers  of  a  one  year  delay  in  the 
development  of  the  storage  fields 
supporting  the  proposed  storage  service 
to  be  rendered  by  CNG.  Therefore,  this 
amended  application  reflects  a  one  year 
delay  in  the  commencement  of  proposed 
FTS-5  Phases  II  and  III  transportation 
service  to  1991  and  1992.  It  is  further 
stated  that  the  one  year  delay  has 
required  Texas  Eastern  to  revise  the 
construction  sequence  of  the  FTS-5 
facilities  and  other  pending  projects, 
and  such  facility  revisions  are  relected 
in  this  amended  application. 

Specifically,  Texas  Eastern  requests 
authorization  to:  (1)  render  firm 
transportation  service  pursuant  to  Rate 
Schedule  FTS-5.  Phases  II  and  lU,  up  to 
the  following  Maximum  Daily 
Transportation  Quantities  (MDTQ) 
listed  below;  and  (2)  construct,  own,  and 
operate  pipeline  facilities  located  in 
various  counties  in  Pennsylvania. 


Buyer 


Bristol  &  Warren  Gas  Co ~ - — 

Central  Hudson  Gas  &  Electric  Co 

Colonial  Gas  Co 

Elizat)eltitown  Gas  Co 

Intercontinental  Energy  Cotp.  &  Public  Service  Electric  A  Gas 

Long  Island  Lighting  Co 

New  Jersey  National  Gas  Co — — 

Penn  Fuel  Gas,  Inc 

PulJlic  Service  Eleotric  &  Gas  Co — 

South  County  Gas  Co 

Texas  Eastern  System  Storage 

Valley  Gas  Co 

Yankee  Gas  Services  Co 

Totals -.. 


■  Phase  II— Cornmencing  11/15/91. 
'  Phase  III— Commencing  11/15/92. 
»  FTS-5  Phase  I  quantity  totals  100.000  Dt/Oay. 


Phase  IP 
increase 
(Dt/Day) 


0 

2.000 

52 

10.000 

0 

15.000 

10.000 

1,000 

0 

0 

0 

0 

0 

38.052 


Phase  III* 
iTKtease 
(Dt/Day) 


0 
0 
52 
0 
0 

20.000 

20,000 

1.000 

0 

0 

20,000 
0 
0 

61.052 


Agvegate 

MDTQ  Dt/ 

Day) 


813 

6,000 

2.326 

10.000 

24.508 

50,000 

35.000 

4.000 

45.064 

248 

20,000 

1.000 

125 

»  199.104 
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Texas  Eastern  requests  authorization 
to  replace  and  operate  4.25  miles  of 
existing  20-inch  pipeline  No.  2  with  36- 
inch  pipeline  between  Station  25  and 
Station  26  (M.P.  1394.47  to  M.P.  1398.72) 
under  Phase  II  (1991):  and  replace  and 
operate  5.25  miles  of  existing  20-inch 
pipeline  No.  2  with  36-inch  pipeline 
between  Station  25  and  Station  26  (M.P 
1398.72  to  M.P.  1403.97).  and  install  and 
operate  up  to  6,500  HP  electric 
compressor  unit  at  Station  22-A  under 
Phase  III  (1992).  It  is  stated  that  the 
estimated  capital  cost  of  the  proposed 
facilities  is  $8,289,000  for  Phase  II  (1991) 
and  $25,716,000  for  Phase  III  (1992),  and 
that  the  facilities  will  be  financed  from 
funds  on  hand  and  funds  generated  from 
operations. 

It  is  stated  that  upon  the  later  of 
November  15. 1991  (Phase  II)  and 
November  15, 1992  (Phase  III)  or  the 
completion  of  all  necessary  facilities  for 
each  phase,  transportation  service  under 
Rate  Schedule  FTS-5  (Phases  II  and  III) 
shall  consist  of  the  transportation  of  gas 
for  the  accDimt  of  Buyer  received  by 
Texas  Eastern  from  Buyer  for  delivery  to 
CNG  and  the  transportation  of  gas  for 
the  account  of  Buyer  received  by  Texas 
Eastern  from  CNG  for  delivery  to  or  for 
the  account  of  Buyer.  In  particular, 
Texas  Eastern  would  receive  gas  for 
transportation  under  Rate  Schedule 
FTS-5  (Phases  II  and  III)  from  CNG,  or 
deliver  gas  to  CNG  for  storage  for  the 
account  of  Buyer,  at  the  interconnection 
of  CNG's  proposed  North  Summit 
storage  field  pipeline  and  Texas 
Eastern's  existing  system.  Texas  Eastern 
would  deliver  gas  received  from  CNG  to 
points  of  delivery  with  Buyer,  or  in  the 
case  of  the  Algonquin  customers, 
volumes  to  Algonquin  at  Measuring 
Station  087  near  Lambertville.  ■ 
Pennsylvania.  Texas  Eastern  would 
receive  the  gas  from  the  Buyers  for 
storage  injection  at  their  existing 
delivery  points  writh  Texas  Eastern  by 
displacement  of  quantities  otherwise 
delivered  and  will  redeliver  such 
quai.Uties  to  CNG  at  the  CNG  North 
Sumuit  facility. 

The  cost  of  service  associated  with 
the  incremental  facilities  required  to 
render  the  FTS-5  service  (Phases  II  and 
III)  will  be  borne  by  all  Buyers  receiving 
the  FTS-5  service.  For  all  gas 
transported,  commencing  November  15, 
1991  and  November  15, 1992,  Texas 
Eastern  will  charge  a  monthly  demand 
rate  of  $5,464  and  $6,665  per  dt. 
respectively,  and  an  authorized  daily 
overrun  rate  of  $0,180  and  $0,219  per  dt. 
respectively.  The  demand  rates  for 
Phases  II  and  III  involve  the 
accumulation  of  cost  of  service 
attributable  to  Phases  I  and  II  and  a 


uniform  rate  to  all  FTS-5  customers 
which  Texas  Eastern  states  is  consistent 
with  prior  Conmiission's  treatment  of 
rates  for  Texas  Eastern's  other  phased 
storage  delivery  services. 

It  is  further  stated  that  Consolidated 
Edison  Company  of  NY  (Con  Ed)  has 
advised  CNG  and  that  it  does  not 
require  the  20,000  dt  per  day  previously 
proposed  for  Phase  III.  Texas  Eastern 
stated  that  it  has  agreed  with  CNG  to 
purchase  the  storage  capacity  released 
by  Con  Ed  for  Texas  Eastern's  own 
storage  requirements.  Texas  Eastern 
anticipates  re-marketing  the  storage  and 
transportation  capacity  released  by  Con 
Ed  to  other  customers  on  the  east  coast, 
and  that  such  re-marketing  is  permitted 
by  Texas  Eastern's  agreement  with 
CNG. 

Comment  date:  December  5, 1989.  in 
accordance  writh  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP90-207-O00) 

Take  notice  that  on  October  11, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-207-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  gas  Act.  for  authorization 
to  transport  and  deliver  natural  gas 
volumes  to  certain  direct  sale  customers, 
all  as  more  fully  set  forth  in  the 
application  on  file  writh  the  Commission 
and  open  to  public  inspection. 

United  explains  that  the 
transportation  authority  is  required  to 
implement  intermiptible  direct  sales  to 
Chevron,  U.S.A..  Ina.  Chevron  Chemical 
Company,  GAF  Building  Materials 
Corporation,  and  South  Mississippi 
Electric  Power  Association  at  locations 
in  Alabama,  Louisiana,  and  Mississippi. 
United  states  that  the  facilities  needed 
to  effectuate  the  sales  are  already  in 
place.  Because  the  sales  would  be 
provided  on  an  intemiptible  basis, 
United  does  not  expect  them  to  impact 
its  existing  customers. 

Comment  date:  December  5, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP90-19»-000) 

Take  notice  that  on  October  31, 1989, 
WiUiston  Interstate  Pipeline  Company 
(Williston  Basin),  Suite  200,  304  East 
Rosser  Avenue,  Bismarcic  North  Dakota 
58501  filed  in  Docket  No.  CP90-193-000 
an  appHcation  pursuant  to  section  7(b) 
of  the  Natural  gas  Act,  for  permission 
and  approval  to  abandon  a 
transportation  service  provided  for  ANR 


Production  Company  (ANR),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Williston  Basin  states  that  it  was 
granted  certificate  authorization  to 
transport  natural  gas  for  ANR  in  Docket 
No.  CP85-534-000.  Williston  Basin 
states  further  that  the  transportation 
agreement  between  it  and  ANR  has 
terminated  under  its  own  terms  and  as  a 
result  Williston  Basin  is  no  longer 
transporting  gas  for  ANR.  Williston 
Basin  is  therefore  seeking  permission 
and  approval  to  abandon  the 
transportation  service. 

Comment  date:  December  5, 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  No.  CP9O-192-00O) 

Take  notice  that  on  October  31, 1989, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200, 
304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501  filed  in  Docket  No. 
CP90-192-000,  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
a  transportation  service  provided  for 
Ecological  Engineering  Systems,  Inc. 
(EES).  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  states  that  it  was 
granted  certificte  authorization  to 
transport  natural  gas  for  EES  in  Docket 
No.  CP85-214-000.  Williston  Basin 
states  further  that  the  transportation 
agreement  between  it  and  EES  has 
terminated  under  its  own  terms  and  as  a 
result  Williston  Basin  is  no  longer 
transporting  gas  for  EES.  Williston  Basin 
is  therefore  seeking  permission  and 
approval  to  abandon  the  transportation 
service. 

Comment  date:  December  5, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

5.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP90-194-000J 

Take  notice  that  on  October  31, 1989, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200, 
304  East  Rosser  Avenue,  Bismarck. 
North  Dakota  58501  filed  in  Docket  No. 
CP90-194-000,  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
a  transportation  service  provided  for  K 
N  Energy.  Inc.  (K  N),  all  as  more  fully  set 
forth  in  the  applicadon  which  is  on  file 
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with  the  Commission  and  open  to  public 
inspection. 

Wiiliston  Basin  states  that  it  was 
granted  certiHcate  authorization  to 
transport  natural  gas  for  K  N  in  Docket 
No.  CP85-534-000.  Wiiliston  Basin 
states  further  that  the  transportation 
agreement  between  it  and  K  N  was 
terminated,  pursuant  to  a  September  28, 
1989  letter  from  K  N.  WUUston  Basin  is 
therefore  seeking  permission  and 
approval  to  abandon  the  transportation 
service. 

Comment  date:  December  5. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  WilKston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP90-191-0001 

Take  notice  that  on  October  31, 1989. 
Wiiliston  Basin  Interstate  pipeline 
Company  (Wiiliston  Basin).  Suite  200, 
304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501  Rled  in  Docket  No. 
CP90-191-000,  an  appliction  pursuant  to 
Section  7(b]  of  the  natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
transportation  service  provided  for 
Sugar  Creek  Resources,  Inc.  (Sugar 
Creek),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Wiiliston  Basin  states  that  it  was 
granted  certificate  authorization  to 
transport  natural  gas  for  Sugar  Creek  in 
Docket  No.  CP86-43-000.  Wiiliston 
Basin  states  further  that  the 
transportation  agreement  between  it 
and  Sugar  Creek  has  terminated  under 
its  own  terms  and  as  a  result  Wiiliston 
Basin  is  no  longer  transporting  gas  for 
Sugar  Creek.  Wiiliston  Basin  is  therefore 
seeking  permission  and  approval  to 
abandon  the  transportation  service. 

Comment  date:  December  5, 1989,  in 
accordance  with  Standard  paragraph  F 
at  the  end  of  this  notice. 

7.  Arkla  Energy  Resources  a  division  of 
Arkla,  Inc. 

[Docket  No.  CP90-188-000J 

Take  notice  that  on  October  31, 1989. 
Arkla  Energy  Resources  (AER).  a 
division  of  Arkls.  Inc.  (AER),  P.O.  Box 
21734,  Shreveport  Louisiana  71151,  filed 
in  Docket  No.  CP90-188-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing:  (a)  the  sale  by  AER  on  a 
firm  basis  of  up  to  75,000  MMBtu  of 
natural  gas  per  day  to  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
pursuant  to  a  service  agreement 
between  AEll  and  Texas  Gas.  under 
AER's  Rate  Schedule  CD,  and  proposed 


terms  and  conditions  of  service 
applicable  thereto,  (b)  the  construction 
and  operation  of  a  sales  tap  and 
appurtenant  facilities  to  be  located  near 
Glendale,  Arkansas,  on  AER's  proposed 
line  AC  and  (c)  the  use  of  these 
facilities  and  two  other  interconnections 
between  AER  and  Texas  Gas  as 
delivery  points  for  the  volumes  to  be 
sold,  all  as  more  fully  set  forth  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  AER  states  that  it  has 
entered  into  a  new  service  agreement 
with  Texas  Gas  (the  Agreement)  which 
has  a  primary  term  of  ten  years,  and 
continues  year-to-year  thereafter.  It  is 
anticipated  that  service  would 
commence  on  the  first  November  1 
following  AER's  acceptance  of  the 
requested  certificate.  It  is  stated  that  the 
contract  demand  level  would  be  50,000 
MMBtu  per  day  in  the  first  year, 
increasing  to  75,000  MMBtu  per  day  in 
the  second  year.  It  is  further  stated  that 
under  various  options  available  to 
Texas  Gas,  the  contract  demand  could 
be  increased  up  to  350,000  MMBtu  per 
day.  It  is  noted  that  Texas  Gas  also  has 
the  right,  once  its  contract  demand  level 
has  reached  100,000  MMBtu  per  day,  to 
convert  25  percent  of  such  contract 
demand  annually  to  firm  transportation 
service.  These  conversion  rights,  it  is 
indicated,  if  not  exercised  would  be 
cumulative. 

AER  states  that  deliveries  under  the 
Agreement  would  be  made  at  three 
points:  (a)  a  new  interconnection  to  be 
constructed  between  AER's  proposed 
Line  AC  and  Texas  Gas'  proposed 
Crossover  Line  (a  70-mile,  30-inch 
pipeline  that  woud  extend  from  Texas 
Gas'  pipeline  near  Cleveland. 
Mississippi,  to  AER's  Line  AC):  (b)  a 
new  interconnection  to  be  constructed 
between  AER's  Line  FT-18  and  Texas 
Gas'  mainline  facilities  near  Perryville, 
Louisiana:  and  (c)  an  existing 
interconnection  near  Helena.  Arkansas. 
AER  states  that  it  has  filed  in  Docket 
No.  CP89-2174-000  for  authority  to 
operate  and  provide  service  by  means  of 
its  interests  in  Line  AC  and  the  tap 
which  are  being  constructed  pursuant  to 
Section  311  of  the  Natural  Gas  PoUcy 
Act.  It  is  indicated  that  Texas  Gas 
would  file  in  the  near  future  for 
authority  to  construct  the  Crossover 
Line. 

AER  explains  that  the  agreement  can 
be  cancelled,  if  within  18  months  of  the 
filing  with  the  Conunission  of  the 
applications  required  to  implement  the 
A^eement.  AER  and  Texas  Gas  have 
not  received  all  regulatory 
authorizations,  on  terms  acceptable  to 
both  parties,  for  (a)  the  sale  proposed 


herein,  (b)  AER's  operation  and 
utihzation  of  Line  AC  under  Section  7(c) 
of  the  NGA,  and  (c)  Texas  Gas's 
construction  and  operation  of  the 
Crossover  Line. 

AER  states  that  during  the  primary 
term  of  the  Agreement,  the  needs  of 
Texas  Gas  and  AER's  other  customers 
largely  can  be  satisfied  from  reserves 
AER  already  has  under  contract.  To  the 
extent  AER  requires  additional  supplies 
to  serve  the  ongoing  needs  to  Texas  Gas 
and  AER's  other  customers,  AER 
anticipates  that  it  would  be  able  to 
acquire  sufficient  additional  long-term 
supplies  from  the  supply  areas  to  which 
it  already  is  connected. 

Comment  date:  December  5, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP90-226-O00] 

Take  notice  that  on  November  9, 1989, 
El  Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP90-226-000  a 
request  pursuant  to  {  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Texaco  Gas  Marketing,  Inc. 
(Texaco)  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-433-<XX) 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

El  Paso  states  that  the  maximimn 
daily,  average  daily  and  annual 
quantities  that  it  would  transport  for 
Texaco  would  be  77Z500  MMBhi 
equivalent  of  natural  gas,  103,000 
MMBtu  equivalent  of  natural  gas,  and 
37,595,000  MMBtu  equivalent  of  natural 
gas,  respectively. 

El  Paso  states  that  it  would  transport 
natural  gas  for  Texaco  from  any  receipt 
point  on  El  Paso's  system  to  various 
delivery  points  at  the  borderline 
between  Arizona  and  California. 

El  Paso  indicates  that  in  Docket  No. 
ST89-4784  it  reported  that 
transportation  service  for  Texaco  had 
begun  on  September  4, 1989  under  the 
120-day  automatic  authorization 
provisions  of  S  284.223(a). 

Comment  date:  December  29, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

ANR  Pipeline  Company 

[Docket  No.  CPga-214-000] 

Take  notice  that  on  November  2, 1989, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP90-21 4-000 
an  application  pursuant  to  Section  7(b) 
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of  the  Natural  Gas  Act ,  for  permission 
and  approval  to  abandon  partially  a 
firm  transportation  service  provided  to 
Bridgeline  Gas  Distribution  Company 
(Bridgeline),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  pursuant  to  a 
transportation  agreement  dated  July  19, 
1983,  it  agreed  to  transport  on  a  firm 
basis  up  to  20,000  Mcf  per  day  of  natural 
gas  for  the  account  of  Bridgeline.  ANR 
indicates  that  it  received  authorization 
to  transport  such  gas  for  Bridgeline  in 
Docket  No.  CP84-^62-O00.  It  is  stated 
that  ANR  transports  such  gas  from  the 
production  platform  in  High  Island  Area 
Block  A-563,  offshore  Texas,  to  either 
an  interconnection  between  ANR  and 
Columbia  Gulf  Transmission  Company 
or  an  interconnection  between  ANR  and 
Riverway  Gas  Pipeline  Company,  both 
delivery  points  being  located  in  St.  Mary 
Parish,  Louisiana. 

ANR  states  that  in  a  March  7, 1986, 
amendment  to  the  agreement, 
Bridgeline's  level  of  contract  demand 
service  was  reduced  from  20,000  Mcf  per 
day  to  18,000  Mcf  per  day,  effective 
November  1. 1986.  It  is  stated  that  such 
amendment  also  provided  Bridgeline  the 
option  to  further  reduce  its  contract 
demand  to  14,000  Mcf  per  day.  effective 
November  1, 1989.  ANR  indicates  that  it 
received  authorization  to  make  the  first 
reduction  to  18,000  Mcf  per  day  in  an 
order  issued  November  28, 1988,  in 
Docket  No.  CP84^162-004.  and  that  in 
that  order  the  Commission  directed 
ANR  to  obtain  the  appropriate  authority 
should  Bridgeline  choose  to  exercise  the 
option  to  reduce  its  contract  demand  to 
14.000  Mcf  per  day. 

ANR  states  that  Bridgeline  has  now 
chosen  to  exercise  its  option  and  has 
requested  that  ANR  seek  the 
appropriate  authority  to  reflect  a 
reduction  in  the  contract  demand  to 
14,000  Mcf  per  day  to  be  effective 
November  1. 1989. 

Comment  date:  December  5, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Oklahoma-Arkansas  Pipeline 
Company 

[Docket  No.  CP90-187-0001 

Take  notice  that  on  October  31, 1989, 
Oklahoma-Arkansas  Pipeline  Company 
(Oklahoma-Arkansas),  P.O.  Box  2521. 
Houston,  Texas  77252,  filed  in  Docket 
No.  CP90-187-000,  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  and  subpart  E  of  part  157  and 
subpart  G  of  part  284  of  the 
Commission's  Regulations  for  an 
optional  certificate  of  public 


convenience  and  necessity  and  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  Arkansas- 
Oklahoma  to:  (1)  engage  in  the 
transportation  of  natural  gas  in 
interstate  commerce  as  a  natural  gas 
company;  (2)  to  construct,  own  and 
operate  a  new  natural  gas  pipeline  to  be 
used  in  the  transportation  of  up  to 
approximately  500,000  dekatherms  per 
day  (dtd)  of  natural  gas  from  the 
Arkoma  producing  area  of  Oklahoma; 
(3)  to  transport  gas  on  a  self- 
implementing  basis  with  pregranted 
abandonment  authority;  and  (4)  through 
the  proposed  facilities. 

Oklahoma-Arkansas  requests 
authority  to  construct,  own  and  operate 
an  interstate  natural  gas  pipeline  system 
commencing  in  Pittsburg  County, 
Oklahoma  and  extending  eastward  352 
miles  through  Arkansas  to  a  terminus  at 
an  interconnection  with  Trunkline  Gas 
Company  (Trunkline)  in  Tate  County, 
Mississippi.  Oklahoma-Arkansas 
proposes  to  transport  volumes  of  natural 
gas  up  to  the  full  500,000  Dt  design 
capacity  of  its  system  on  a  firm  or 
interruptible  basis,  on  behalf  of  shippers 
who  may  include  producers,  interstate 
pipelines,  local  distribution  companies, 
cogenerators,  marketers  and  end  users. 

Specifically,  Oklahoma-Arkansas 
proposes: 

(1)  To  engage  in  the  receipt, 
transmission  and  redelivery  of  natural 
gas  in  interstate  commerce  and  thus 
become  a  natural  gas  company,  as 
defined  in  the  NGA,  subject  to  the 
jurisdiction  of  the  Commission; 

(2)  To  construct  own  and  operate  a 
new  transmission  system  to  transport 
gas  from  the  Arkoma  Producing  area; 

(3)  To  perform  self-implementing 
transportation  under  blanket  authority 
pursuant  to  S  284.221  of  the 
Commission's  Regulations; 

(4)  For  pregranted  authority  to 
abandon  service  upon  expiration  of  the 
applicable  transportation  service 
agreements  subject  to  the  notice 
requirements  of  §  157.103(f)(2)  of  the 
Commission's  Regulations;  and 

(5)  For  approval  of  initial  rates  as 
provided  in  pro  forma  Rate  Schedules 
FTS-l,  FTS-2  and  ITS. 

Oklahoma-Arkansas  states  that  the 
proposed  facilities  would  have  a 
maximum  capacity  of  500,000  Dt  of 
natural  gas  per  day  for  a  distance 
extending  from  the  Arkoma  Basin  to 
existing  facilities  at  Texas  Eastern 
Transmission  Corporation's  (TETCO) 
Bald  Knob  Compressor  Station  in  White 
County,  Arkansas  and  at  Trunkline  Gas 
Company's  (Trunkline)  Independence 
Compresor  Station  in  Tate  County, 
Mississippi.  It  is  indicated  that 
additional  interconnects  with  other 


interstate  pipelines  intersected  by 
Oklahoma-Arkansas's  proposed  line 
will  be  proposed  at  a  later  date,  under 
other  authorizations,  at  points  mutually 
agreeable  to  Oklahoma-Arkansas  and 
the  interstate  pipelines. 

Oklahoma-Arkansas  states  that  the 
proposed  facilities  would  consist  of 
240.15  miles  of  3&-inch  pipe  and  112.20 
miles  of  30-inch  pipe.  Specifically,  68.7 
miles  of  36-inch  pipe  would  be  installed 
in  various  counties  in  Oklahoma,  171.45 
miles  of  36-inch  and  77.7  miles  of  30-inch 
pipe  would  be  installed  in  various 
counties  in  Arkansas  and  34.5  miles  of 
30-inch  pipe  would  be  installed  in 
various  counties  in  Mississippi.  It  is 
stated  that  measurement  facilities  would 
be  located  at  the  interconnections  with 
TETCO  and  Trunkline. 

Oklahoma-Arkansas  states  that  the 
peak  design  capacity  of  the  proposed 
facilities  would  be  500,000  Dt  per  day. 
with  a  259,000  Dt  per  day  delivery 
capacity  to  TETCO  and  241,000  Dt  per 
day  to  Trunkline. 

Oklahoma-Arkansas  states  that  the 
estimated  cost  of  tl;ie  proposed  facilities 
is  $273,528,000.  Oklahoma-Arkansas 
indicates  that  it  would  finance  the  cost 
of  these  facilities  through  partnership 
borrowing  and  partnership  contributions 
at  a  debt  to  equity  ratio  of  70/30. 

Oklahoma-Arkansas  proposes  to 
transport  up  to  500,000  Dt  per  day  of 
natural  gas  on  both  a  firm  and 
interruptible  basis  by  providing 
traYisportation  services  on  an  open- 
access  basis  pursuant  to  a  Part  284, 
Subpart  G  blanket  certificate.  It  is 
explained  that  firm  transportation 
would  be  provided  pursuant  to  proposed 
Rate  Schedules  FTS-l  and  FTS-2. 
Interruptible  service,  it  is  indicated, 
would  be  available  pursuant  to 
proposed  Rate  Schedule  ITS. 

Oklahoma-Arkansas  states  that  it  is 
providing  for  multiple  receipt  and 
delivery  points  in  its  transportation 
service  agreements.  For  firm  service,  it 
is  indicated  that  shippers  could 
designate  multiple  receipt  points  as  long 
as  the  total  volumes  tendered  for  firm 
service  from  these  points  do  not  exceed 
the  total  volumes  under  the 
transportation  agreement.  As  an  added 
feature,  Oklahoma-Arkansas  states  that 
shippers  would  be  allowed  to  designate 
for  the  firm  service  additional 
"interruptible"  receipt  points  which  will 
be  utilized  on  a  capacity  available  basis. 
It  is  further  indicated  that  shippers 
would  not  be  required  to  provide 
necessary  line  pack,  thereby  avoiding  a 
significant  record  keeping  burden. 

Oklahoma- Aricansas  states  that 
shippers  electing  Rate  Schedules  FTS-l 
would  be  allowed  to  participate  in  a 
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transportation  assignment  program 
pursuant  to  the  provisions  of  Section  7 
of  the  proposed  FTS-l  Rate  Schedule. 
Oklahoma-Arkansas  proposes  to  allow 
FTS-l  shippers  to  assign  on  either  a  firm 
or  intemiptible  basis  all  or  a  portion  of 
their  firm  transportation  service 
pursuant  to  Rate  Schedule  FTS-l  to 
third  parties,  provided  that  such 
shippers  submit  a  notice  in  writing  to 
Oklahoma-Arkansas  or  Oklahoma- 
Arkansas's  designated  operator 
indicating  their  desire  to  engage  in  the 
assignment  of  transportation  service. 
Oklahoma-Arkansas  further  proposes 
that  assignees  who  have  been  assigned 
rights  on  a  firm  basis  be  permitted  to 
reassign  these  firm  rights  on  either  a 
firm  or  intemiptible  basis. 


Oklahoma-Arkansas  states  that  in 
order  to  provide  all  potential  shippers 
an  opportunity  to  obtain  initial 
transportation  services,  Oklahoma- 
Arkansas  is  establishing  an  "open 
season"  to  accept  requests  for  both  firm 
and  intemiptible  transportation  services 
on  a  first-come,  first-served  basis  for  all 
requests  received  on  or  before  January 
12.1990. 

Oklahoma-Arkansas  states  that  the 
pro  forma  tariff  and  illustrative  rates, 
are  designed  to  conform  to  the 
requirements  of  part  284,  subpart  C  and 
part  157,  subpart  E  and  to  meet  the 
varying  needs  of  potential  shippers. 
Oklahoma-Arkansas  proposed  to  offer 
the  same  firm  transportation  service 
under  two  separate  rate  schedules, 
either  of  which  shippers  may  elect  at 

Table  1 


their  discretion.  Oklahoma-Arkansas 
states  that  it  is  indifferent  as  to  which 
rate  schedule  a  shipper  might  find 
preferential.  It  is  asserted  that  high  load 
factor  shippers,  such  as  cogenerators 
and  certain  industrial  users,  as  well  as 
shippers  who  anticipate  lower  system 
utilization  would  benefit  gready  from 
having  this  "basket"  rate  selection 
available.  It  is  stated  that  under  either 
the  FTS-l  rate  schedule  or  the  FTS-2 
Modified  Fixed  Variable  (MFV)  rate 
schedule,  shippers  would  have  the  same 
priority  of  service.  It  is  anticipated  that 
these  rate  schedules,  as  described  below 
and  in  the  pro  forma  tariff,  meet  or 
exceed  the  requirements  of  part  157, 
subpart  E.  Table  1  summarizes  the 
characteristics  of  these  firm  rate 
schedules. 


Design 

Return 

load 
F-ac- 
lorLF 

Rates 

SctMrtijte 

De- 
mand 

Com- 
modity 

FTS-1 
FTS-2 

Demand 
MFV 

R0E»15% 
ROE- 16% 

100% 
90% 

$9,493 
$6,513 

-0- 

$.1196 

Oklahoma-Arkansas  proposes  that  a 
one  part  firm  demand  rate  is  permissible 
under  the  provisions  of  Part  157,  Subpart 
E  when  a  shipper  can  freely  choose 
between  other  equivalent  services.  It  is 
explained  that  if  the  shipper  so  desires 
he  could  receive  a  benefit,  ie,  a  lower 
rate,  for  absorbing  a  greater  portion  of 
the  risk  associated  with  the  venture 
while  alternatively,  the  shipper  could 
elect  to  place  Oklahoma-Arkansas  at 
risk  for  certain  fixed  and  variable  costs 
through  selection  of  the  Rate  Schedule 
FTS-2  service  described  below.  It  is 
stated  that  to  ameliorate  the  risk  the 
FTS-l  customers  would  absorb, 
Oklahoma-Arkansas  would  provide  the 
transportation  assignment  program  for 
FTS-l  shippers  as  previously  described. 

Oklahoma-Arkansas  states  that  Rate 
Schedule  ITS  is  designed  as  an 
intemiptible  service,  consistent  with  the 
Party  284(G)  blanket  certificate 
requirements.  Oklahoma-Arkansas 
proposes  a  one-part  volumetric  rate  for 
intemiptible  service,  discountable 
between  maximum  and  minimum  levels. 
It  is  indicated  that  the  maximum 
intemiptible  rate  of  $0.3337  would  be 
equal  to  the  FTS-2  100%  load  factor  rate. 

Oklahoma-Arkansas's  proposed 
facilities  it  is  asserted,  provide  a  cost 
efficient  means  to  connect  numerous 
and  diverse  markets  with  substantial 
new  gas  reserves.  It  is  averred  that  the 
Arkoma  Basin  and  the  geographical 
formations  located  in  the  immediate 


vicinity  represent  significant  reserves  of 
natural  gas  and  that  recent  estimates  for 
the  Arkoma  Basin  producing  province 
indicate  remaining  reserves  of  5.75 
trillion  cubic  feet  of  natural  gas. 
Oklahoma- Arkansas  believes  that 
development  of  these  reserves  would 
foster  increased  competition  at  the 
wellhead  and  that  insufficient  pipeline 
capacity  currenUy  exists  to  transport 
these  available  supplies  of  natural  gas 
to  interstate  pipeliiies. 

Comment  date:  December  5, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  WillistoD  Basin  Interstate  Pipeline 
Ck)mpany 

[Docket  No.  CP9&-190-0001 

Take  notice  that  on  October  31. 1989, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin],  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501  filed  in  Docket  No. 
CP90-1 90-000,  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
a  transportation  service  provided  for 
Koch  Hydrocarbon  Company  (Koch),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williston  Basin  states  that  it  was 
granted  certificate  authorization  to 
transport  natural  gas  for  Koch  in  Docket 
No.  CP85-534-000.  WUliston  Basin 


states  further  that  the  transportation 
agreement  between  it  and  Koch  was 
terminated  as  of  October  1, 1989  and  as 
a  result  Williston  Basin  is  no  longer 
transporting  gas  for  Koch.  Williston 
Basin  is  therefore  seeking  permission 
and  approval  to  abandon  Uie 
transportation  service. 

Comment  date:  December  5, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP9O-222-O0OJ 

Take  notice  that  on  November  8, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  147a  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP90-222-000  a 
request  pursuant  to  S  $157,205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
gas  on  an  intemiptible  basis  on  behalf 
of  Gulf  South  Pipeline  Company 
(Shipper],  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-6-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  it  proposes  to 
transport  for  Shipper  309,000  MMBtu  on 
a  peak  day,  309,000  MMBtu  on  an 
average  day  and  112,785,000  MMBtu  on 
an  annual  basis.  United  also  states  that 
pursuant  to  a  Transportation  Agreement 
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dated  May  12, 1989  between  United  and 
Shipper  (^'ransportation  Agreement) 
propose  to  transport  natural  gas  for 
Shipper  ftx)m  points  of  receipt  located  in 
multiple  counties  in  Louisiana  and 
Texas  and  Clark  County,  Mississippi. 
The  points  of  delivery  and  ultimate 
points  of  delivery  are  located  in  multiple 
counties  in  Louisiana  and  Alabama. 

United  further  states  that  it 
commenced  this  service  on  September 
29, 1989,  as  reported  in  Docket  No. 
ST9(>-282-000. 

Comment  date:  December  29, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP90-234-000) 

Take  notice  that  on  November  13, 
1989,  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP9O-234-000  a  request  pursuant  to 
§§  157.205  and  284.223  (18  CFR  157.205 
and  284.223)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  an 
interruptible  transportation  service  for 
Continental  Natural  Gas,  Inc. 
(Continental]  under  CIG's  blanket 
transportation  certificate  issued  in 
Docket  No.  CP86-589.  et.  al.  on  March 
28, 1988,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  proposes,  pursuant  to  an 
agreement  dated  September  1, 1989.  to 
transport  natural  gas  for  Continental 
within  the  area  of  Beaver  County, 
Oklahoma.  CIG  states  that  the 
maximum  daily  volumes  of  gas  to  be 
transported  in  50.000  Mcf  and  the 
average  day  deliveries  are  estimated  to 
be  5,000  Mcf  of  gas.  CIG  estimates 
annual  deliveries  of  gas  will  be  1,825,000 
Mcf  of  gas.  CIG  states  that 
transportation  service  under  the  120-day 
automatic  authorization  of  $  284.223(a) 
of  the  Commission's  Regulations 
commenced  on  September  1, 1989,  as 
reported  to  the  Commission  in  Docket 
No.  ST90-64-000. 

Comment  dote:  December  29, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP90-224-000] 

Take  notice  that  on  November  8, 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee],  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP90- 
224-000,  a  request  pursuant  to  Section 
157.205  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205]  for  authorization  to  transport 


natural  gas,  on  an  intemiptible  basis,  for 
Maxus  Exploration  Company  (Maxus),  a 
producer,  under  Tennesee's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  August 
25, 1989,  as  amended  effective 
September  1, 1989  and  September  5, 
1989,  it  would  transport  natural  gas  for 
Maxus  from  receipt  points  located 
offshore  Louisiana.  Tennessee  further 
states  that  the  ultimate  points  of 
delivery  would  be  located  in  the  states 
of  New  York,  Pennsylvania,  Mississippi 
and  Alabama.  Tennessee  indicates  that 
the  peak  day,  average  day  and  annual 
volumes  that  would  be  transported  for 
Maxus  would  be  70,000  dekatherms, 
70.000  dekatherms  and  25,550,000 
dekatherms,  respectively. 

Tennessee  states  that  it  commenced 
the  transportation  of  natural  gas  for 
Maxus  on  October  1, 1989,  as  reported  in 
Docket  No.  ST90-277.  for  a  120-day 
period  pursuant  to  Section  284.223(a)  of 
the  Commission's  Regulations  (IB  C.F.R. 
284.223(a)). 

Comment  date:  December  29, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP90-223-O00) 

Take  notice  that  on  November  8. 1989, 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251, 
filed  in  Docket  No.  CP90-223-O00  a 
request  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  pubHc 
inspection. 

United  proposes  to  transport  natural 
gas  on  an  interruptible  basis  for  Eagle 
Natural  Gas  Company  (Eagle  Natural). 
United  explains  that  service  commenced 
August  31, 1989,  under  §  284.223(^  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST90-145.  United 
explains  that  the  peak  day  quantity 
would  be  25,750  MMBtu,  the  average 
daily  quantity  would  be  25,750  MMBtu, 
and  that  the  annual  quantity  would  be 
9,398,750  MMBtu.  United  explains  that  it 
would  receive  natural  gas  for  Eagle 
Natural's  account  at  various  receipt 
points  in  the  states  of  Louisiana,  "Texas, 
Mississippi,  Alabama  and  Offshore 


Louisiana.  United  states  that  it  would 
redeliver  the  gas  at  various  points  in  the 
state  of  Louisiana. 

Comment  date:  December  29, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti-eet.  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filjfig  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
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within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  89-27245  Filed  ll-20-«9;  8:45  am] 

nujNG  coo€  crir-oi-M 


[Project  No.1953-003] 

Consolidated  Water  Power  Co.; 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

November  14, 1989. 

The  license  for  the  Dubay  Project  No. 
1953  located  on  the  Wisconsin  River  in 
Marathon,  Poitage.  and  Wood  Counties, 
Wisconsin  expires  on  June  30, 1991. 
Pursuant  to  section  15(c)(1)  of  the 
Federal  Power  Act,  the  statutory 
deadline  for  the  submission  of 
applications  for  relicense  was  June  30, 
1989.  An  application  for  relicense  has 
been  filed  as  follows: 


Project  No. 

Applicant 

Contact 

P-1953 

Consolidated 
Water  Power 

Consolidated 

Water  Power 

Company, 

Company, 

231  First  Ave. 

231  First  Ave. 

North.  P.O. 

North.  P.O. 

Box  8050, 

Box  8050, 

Wisconsin 

Wisconsin 

Rapkls,  Wl 

Rap«ds.  Wl 

54495. 

54495. 

The  following  dates  and  procedures 
will  be  used  in  processing  the 
application. 


Date 

*_ 


November  15,  1989. 


March  15.  1990. 


Action 


Commission  issues  public 
notice  of  ttie  application 
describing  final  proposals 
and  establishing  dates  lor 
filing  Interventions,  public 
comments,  agerx^y  recom- 
mendations, and  fish  and 
wildlrle  terms  and  cor>di- 
tions. 

Commission  notifies  appli- 
cant of  the  need  for  addi- 
tional information,  if  any, 
and  tt>e  date  information  « 
due. 


Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  pubHc  notice  of  the 
acceptance  of  the  application,  the 
Commission  will  evaluate  the 
application  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 


Any  questions  concerning  this  notice 
should  be  directed  to  Robert  W.  Bell  at 
(202)  357-0806. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-27251  Filed  11-20-89;  8:45  am] 

8IUJNG  CODE  6717-«1-ll 

[Docket  No.  TQ89- 1-46-021] 

Kentucky  West  Virginia  Gas  Co.; 
Fourth  Amendment  to  Compliance 
Filing 

November  14, 1989. 

Take  notice  that  on  November  9, 1989, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West)  filed  a  fourth 
amendment  to  its  March  30, 1989 
compliance  filing  so  as  to  extend  the 
proposed  effective  date  for  the  proposed 
tariff  sheets  to  February  1, 1990. 

Kentucky  West  states  that  the  tariff 
sheets  filed  March  30, 1989,  were  filed  in 
compliance  with  the  Commission's 
"Order  Rejecting  Compliance  Filing" 
issued  in  the  referenced  proceedings  on 
March  15. 1989,  and  in  accordance  with 
the  mandate  of  the  United  States  Court 
of  Appeals  of  the  Fifth  Circuit,  issued  in 
Kentucky  West  Virginia  Gas  Co.  v. 
FERC.  780  F.2d  1231  (5th  Cir.  1986). 

Kentucky  West  states  that,  under  the 
tariff  sheets  filed  March  30. 1989,  it 
would  bill  its  customers  directly  for  the 
difference  between  (1)  the  amounts  each 
such  customer  paid  during  the  period  in 
which  Kentucky  West  was  required  to 
price  certain  of  its  company  production 
at  cost  of  service  rather  than  Natural 
Gas  Policy  Act  (NGPA)  rates;  and  (2)  the 
amounts  each  such  customer  would 
have  paid  if  Kentucky  West,  during  such 
time  period,  had  not  been  denied  the 
right  to  price  its  pipeline  production  at 
NGPA  prices,  plus  interest  calculated  in 
accordance  with  the  Commission's 
regulations.  Kentucky  West  states 
further  that  its  customers  are  given  the 
option  of  paying  the  direct  billing 
amounts  either:  (1)  By  a  lump-sum 
payment  to  be  made  by  May  1, 1989;  (2) 
in  monthly  installments  of  direct  billing 
amounts,  plus  interest,  to  be  paid  over  a 
period  not  to  exceed  84  months;  or  (3)  by 
a  lump-sum  payment  during  the 
installment  period. 

Kentucky  West  states  that,  by  notice 
issued  April  5, 1989,  the  Commission  set 
April  14, 1989  as  the  deadline  for 
motions  to  intervene  or  protests. 
However,  on  April  13. 1989.  based  on 
preliminary  settlement  discussions, 
Kentucky  West  filed  it  first  amendment 
to  the  March  30, 1989  filing,  changing  the 
proposed  effective  date  to  September  1, 
1989.  and  extending  the  deadline  for 
interventions  or  protests  until  August  14, 


1989.  Subsequently,  based  uon  further 
progress  in  settlement  discussions, 
Kentucky  West  amended  its  filing  so  as 
to  extend  the  effective  date  of  the  filing 
until  November  1. 1989.  and  the  date  for 
filing  interventions  or  protests  until 
October  16, 1989.  On  October  12. 1989, 
Kentucky  West  filed  its  third 
amendment  to  the  March  30. 1989  filing, 
changing  the  proposed  effective  date  to 
December  1, 1989,  and  extending  the 
deadline  for  interventions  or  protests 
until  November  16, 1989. 

Kentucky  West  states  that  during  the 
past  few  months  it  has  continued  to 
make  progress  in  settlement  discussions 
but  that  if  settlement  is  to  be  achieved, 
it  will  require  further  negotiations. 
Therefore,  Kentucky  West  is  amending 
its  filing  a  fourth  time  so  as  to  extend 
the  proposed  effective  date  of  the  tariff 
sheets  filed  to  February  1, 1990.  The 
deadline  for  interventions  or  protests 
will  be  extended  to  January  14, 1990.  In 
this  regard,  Kentucky  West  asks  that  the 
provisions  of  Section  154.22  of  the 
Commission's  Regulations  be  waived  to 
the  extent  necessary  to  permit  such 
extension. 

Kentucky  West  states  that  it  has 
contacted  all  parties  to  these 
proceedings  and  the  Commission  Staff, 
and  no  party  nor  the  Commission  Staff 
have  any  objections  to  this  extension. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  January  14, 1990.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-27252  Filed  11-20-89;  8:45  am) 

BtLUNG  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
Octol>er  6  Through  October  13, 1989 

During  the  week  of  October  6  through 
October  13, 1989,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
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were  filed  with  the  O^ice  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  This  Notice  includes  a 
submission  inadvertently  omitted  from 
an  earlier  list. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  I>OB  action  sought  in 


these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

November  IS.  1989. 
Geor^  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  October  6  through  October  13,  1989] 


Date 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


Oct.  10.  1968. 


Oct.  11,  1989. 


Bob  Johnson,  Cisco,  TX.. 


Ger>eral  Electric  Company,  Washington.. 


RR272-37 


LKA-0001 


Oct  13.  1969 


Amoco  &  Northeast  Petroleum  Industries/Massa- 
chusetts, Boston,  MA. 


RM21-160,  RM25- 
161 


Request  for  modification/rescission  in  the  crude  oil  refurx)  pro- 
ceeding. If  granted:  Tfie  Decision  and  Order  (Case  No.  RF272- 
75161)  issued  to  Bob  Johnson  would  t>e  modified  regarding  the 
firm's  application  for  refund  submmed  in  Vne  Crude  Oil  Refurxl 
Proceeding. 

Appeal  of  an  information  request  denial  If  granted:  The  Septem- 
t>er  6,  1969  Freedom  of  Information  Request  Denial  issued  by 
tt>e  Office  of  Altxiquerque  Operatior>s  would  be  rescinded,  and 
General  ElectrK  Company  would  receive  access  to  certain 
documents  cor>cerr>ing  DCI€  irfvolvement  m  trie  cleanup  of  the 
South  Valley  Superlund  site. 

Request  for  modrfication/ rescission  in  the  Amoco  &  Northeast 
Petroleum  Industries  second  stage  refund  proceeding  If  grant- 
ed: The  Decision  and  Order  issued  to  Massachusetts  (Case 
Nos.  RQ21-124  a  RO2&-107)  would  be  modified  regarding  the 
State's  Application  for  Refund  submitted  m  the  Amoco  &  North- 
east Petroleum  Industries  secorxj  stage  refund  proceed.ng. 


Refund  Appucations  Received 

[Week  of  October  6  to  October  13. 1969] 


Date  received 


Name  of  refund  proceeding/name  of  refund  applicant 


Case  number 


10/10/89 

10/11/89 - _ 

10/04/89 _ 

10/04/89 

10/12/89 

10/10/89 

10/06/89 

10/10/89 

02/27/89 , 

10/13/89 

10/06/89  thru  10/13/89. 
10/06/89 thnj  10/13/89. 
10/06/89  thru  10/13/89. 


Ger>e  Smith „ 

Royal  Jordanian  Airlines  Corp 

J.  P.  Oil  Company.  Inc 

J.  P.  Oil  Company.  Inc 

Twin  Towers  SenM«  Station 

Gene  Smith _ 

H . u.  Heyer ....».».........«..».».•...... 

Fort  Davis  Exxon ™_ 

Spence  W.  Smith.. 


Walter  S.  Zong,  > 

Crude  Oil  refund,  appkcatiorw  received 

Atlantic  Richfield  refund,  applications  received.. 
Shell  Oil  refund,  applications  received 


RF309-1374 

RA272-14 

RF307-10066 

RF307-10067 

RF307-10070 

RF309-13742 

flC272-73 

RF307-1006e 

RF307-10069 

RF300- 10677 

RF272-75752  thnj  RF272-75785 

RF304-10505  thru  RF304-10516 

RF315-7461  thnj  RF31S-7553 


|FR  Doc.  89-27338  Filed  ll-2(>-«9;  8:45  am] 

BILUNQ  CODE  MS0-01-M 

Cases  Filed  During  the  Week  of 
October  13  Through  Octot>er  20, 1989 

During  the  Week  of  October  13 
through  October  20, 1989,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 


Hearings  and  Api}eals  of  the 
Department  of  Energy.  This  Notice 
includes  a  submission  inadvertently 
omitted  from  an  earlier  list. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publications  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  November  15. 1989. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(We«t(  o<  October  13  through  October  20.  1969] 


Dale 


Oct  16.  1989.. 


Oct  19.  1969.. 


Oct  20.  1969.. 


Oct  16.  1989... 


Oct  19,  1989.. 


Oct  19,  1989.. 


Name  and  location  o4  applicant 


Beacon/Coast  Gas.  Inc..  Hardin.  KY. 


Franc  Paiech  Company,  Walnut  Creek,  CA.. 


William  Albert  Hewgley.  Kingston,  TN.. 


Puerto  Rico.  Santurce.  Puerto  Rico . 


Bi-Petra  Inc..  Washington,  DC 


Public  Service  Electric  &  Gas  Company.  Newarl*,  NJ . 


Case  No. 


RR238-3 


LFA-0002 


LFA-0003 


LEE-0001 


LEF-0001 


RR272-38 


Type  at  submission 


Request  for  modification/rescission  in  tt»e  Beacon  returtd  proceeding. 
H  granted:  The  September  19,  1989  Deciskyi  and  Order  (Case  No. 
RF236-8e)  issued  to  Coast  Gas.  Inc.  would  be  modified  regarding 
ttie  firm's  application  tor  refund  submitted  in  the  Beacon  refund 
proceeding. 

Appeal  of  an  information  request  denial.  If  granted:  The  September 
27.  1989  Feeedom  of  Information  Request  Denial  issued  by  James 
S.  Hirttara  would  be  rescinded  and  the  Franc  Pajecfc  Company 
would  receive  access  to  information  regarding  Labor  Only  Contract 
#5724900A  at  ttie  Lawrence  Livermore  National  Laboratory. 

Appeal  of  an  information  request  denial.  If  granted:  Tfie  August  18, 
1989  Freedom  of  Information  Request  Denial  issued  at  Oak  Rtdge 
would  be  rescinded  and  William  Albert  Hewgley  wouM  receive 
access  to  hts  personnel  and  fiek)  personnel  supplementary  files, 
wtiich  are  maintained  tiy  Martin  Marietta  Energy  Systems,  Inc..  a 
DOE  contractor. 

Appkcatnn  tor  exception.  H  granted:  Puerto  Rico  wouW  receive  an 
exceptkjn  from  tt>e  provisions  of  10  CFR  455  regarding  the  eligibil- 
ity of  txiiMings  for  grants  under  tt>e  Institutional  Conservation 
Programs. 

Implemeniation  of  special  refund  procedures,  tf  granted:  The  office  of 
Heanngs  and  Appeals  woukJ  implement  Special  Refund  Proce- 
dures pursuant  to  10  CFR  part  210,  subpart  V,  In  connection  with 
ttie  September  30.  1985  Consent  Order  entered  into  with  Bl-Petro. 
Inc. 

Request  for  modificatkjn/resctsslon  In  the  crude  oil  refund  proceed- 
ing, tf  granted:  The  Novemt>er  30,  1988  Decision  and  Order  (C^se 
NO.  RF272-290)  issued  to  Public  Serim^  Electnc  &  Gas  Company 
wouM  be  modified  regarding  the  firm's  application  for  refund 
submitted  in  the  Crude  Oil  refund  proceeding. 


Refund  Applications  Received 

[Week  of  October  13  to  October  20.  1989] 


Date  received 


0/2/01/89. 

10/17/89... 

10/17/89... 

10/18/89.. 

10/17/89. 

10/17/89. 

10/17/89 

10/13/89  thru  10/20/89.. 
10/13/89  thru  10/20/89.. 
10/13/89  thru  10/20/89. 


Name  of  refund  proceeding/ name  of  refund  applicant 


Shockley's  Exxon  Service. 

John  T.  Pryor _ 

Raytxjm  Auto  Parts.  Inc.  -. 
William  L  Wegman . 

Zuniga's  Gull _ 

Madison  Street  Gulf. 

Sid's  Crown 

Crude  Oil  refund,  applications  received 

Attantk:  Richflekj  refund,  applications  received 

SheH  Oil  refund,  applications  received 


Case  number 


RF307-10071 

RF300-10880 

RF31 0-346 

RF320-1 

RF300-10878 

RF300-10e79 

RF31 3-311 

RF272-75786  thnj  RF272-75849 

RF304-10517  thru  RF304-10537 

RF31 5-7554  thru  RF31 5-7676 


(FR  Doc.  8*-27339  Filed  11-20-89;  8:45  am) 
MLUtM  COOC  MSO-OI-M 

Proposed  Refund  Procedures 

agency:  Offlce  of  Hearings  and 
Appeals.  Department  of  Energy. 
ACTKHC  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  the  disbursement  of 
$4.351 ,589.43.  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  settlement  agreement  entered  into 
with  United  Refining  Company  and 
United  Refining  Company  of 
Pennsylvania.  The  OHA  has  tentatively 


determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE'S  special  refund  procedures,  10 
CFR  part  205.  subpart  V. 

DATE  AND  ADOflESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  All  comments 
should  display  a  reference  to  case 
number  KEF-0132. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  L.  Wieker.  Deputy  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585.  (202)  586-2390. 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE).  10  CFR 
§  205.282(b),  notice  is  hereby  given  of 
the  issuance  of  the  Proposed  Decision 
and  Order  set  out  below.  The  Proposed 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  tentatively 
formulated  to  distribute  $4,351,589.43 
that  has  been  remitted  by  United 
Refining  Company  and  United  Refining 
Company  of  Pennsylvania  to  the  DOE  to 
settle  possible  pricing  violations  with 
respect  to  certain  sales  of  their  refined 
petroleum  products.  The  DOE  is 
currently  holding  the  funds  in  an  interest 
bearing  account  pending  distribution. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
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submission  of  claims  is  authorized.  Any 
member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  the  publication  of  this  notice 
in  the  Federal  Register,  and  should  be 
sent  to  the  address  set  forth  at  the 
beginning  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  between  the  hours  of  1:00 
p.m.  through  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234, 1000  Independence  Avenue  SW., 
Washington.  DC  20585.  If  commentors 
express  sufficient  interest  in  presenting 
their  views  orally,  the  DOE  will  convene 
a  public  hearing.  In  the  event  we 
determine  to  hold  a  hearing,  notice  will 
be  given  in  the  Federal  Register. 

Dated:  November  14. 1989. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
November  14, 1969. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 

Procedures 

Name  of  Firm:  United  Refming  Company. 

United  Refining  Company  of 

Pennsylvania 
Date  of  Filing:  April  27, 1989 
Case  Number  KEF-m32 

On  April  27, 1989,  the  Economic  Regulatory 
Administration  (ERA)  filed  a  Petition  with  the 
Office  of  Hearings  and  Appeals  (OHA)  of  the 
Department  of  Energy  (DOE)  requesting  that 
the  OHA  formulate  and  implement 
procedures  for  distributing  funds  obtained 
through  the  settlement  of  eiiforcement 
proceedings  between  United  Refining 
Company.  United  Refining  Company  of 

Pennsylvania  (hereinafter  referred  to      

collectively  as  United)  and  the  DOE  10  CFR 
part  205.  subpart  V. 

I.  Background 

United  was  a  "refiner",  as  that  term  is 
defined  in  10  CFR  212.31.  United  was 
therefore  subject  to  the  price  regulations  set 
forth  in  10  CFR  212.82.  et  seq.  During  the 
period  August  19, 1973  throtigh  January  28. 
1981.  United  was  a  Pennsylvania 
Corporation,  which  refined  and  sold  gasoline 
distillates  and  other  refined  petroleum 
products."  The  ERA  conducted  an  audit  of 
United's  compliance  with  the  Mandatory 
Petroleum  Price  Regulations  contained  in  6 
CFR  150,  Subpart  L  and  10  CFR  part  212 
during  the  period  August  1973  through 
December  1974  (the  audit  period).  As  a  result 


of  this  audit  the  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  to  United  Refining. 
Inc..  United  Refining  Company  and  United 
Refming  Company  of  Pennsylvania  on  August 
3. 1984.*  The  ERA  alleged  that  certain  of 
United's  pricing  practices  were  in  violation  of 
6  CFR  150.358  and  10  CFR  212.82.  212.83  and 
212.128(b).  The  ERA  calculated  that  these 
alleged  violations  resulted  in  overcharges  in 
the  amount  of  $29,070,251,  which  includes 
interest  through  September  16, 1983,  in  sales 
of  United's  *  motor  gasoline,  distillates  and 


'  Gasoline  accounted  for  most  of  United'*  sales 
revenues.  Other  products  sold  by  United  include 
kerosene,  diesel  fuel,  home  heating  oils,  residual 
fuel  oil,  paving  and  roofing  asphalt  and  to  a  lesser 
degree,  Uquifled  petroleum  gas  (LPC). 


*  During  the  audit  and  overcharge  period.  United 
Refining  Company  was  a  Pennsylvania  corporation 
engaged  in  the  refining  and  marketing  of  petroleum 
products.  Coral  Energy,  Inc.  a  Pennsylvania 
corporation  and  wholly-owned  subsidiary  of  the 
Houston.  Texas  based  Coral  Petroleum,  Inc. 
purchased  United  Refming  Company  on  February 
26. 1961.  United  Refining  Company  therefore 
l>ecame  a  wholly-owned  subsidiary  of  Coral  Energy. 
Inc 

The  refinery  assets  of  United  Refming  Company 
were  distributed  to  Coral  Energy,  Inc.  in  August 
and  September  1961,  as  part  of  a  partial  liquidation 
and  reorganization.  In  connection  with  this 
reorganization.  Coral  Energy.  Inc  changed  Its  name 
to  United  Refining  Company.  The  marketing  assets 
of  the  original  United  Refining  Company  stayed 
with  the  original  United  Refining  Company  under  a 
new  name.  United  Refining  Company  of 
Peiuisylvania.  United  Refming  Company  of 
Pennsylvania  remained  a  wholly-owned  subsidiary 
of  United  Refming  Company  (formeriy  Coral  Energy. 
Inc.).  The  ultimate  parent  company.  Coral 
Petroleum.  Inc,  U^nsferred  all  of  its  stock  in  the 
new  United  Refining  Company  (formerly  Coral 
Energy,  Inc)  to  a  wholly-owned  Delaware 
corporation  created  in  July  1981.  This  Delaware 
corporation  became  known  as  United  Refining.  Inc 
on  October  &  1981. 

The  DOE  believes  that  United  Refining.  Inc  is  a 
holding  company  that  owns  all  of  the  stock  of  the 
United  Refining  Company,  a  refiner  of  petroleum 
products.  United  Refining  Company,  in  turn,  owns 
all  of  the  stock  of  United  Refining  Company  of 
Pennsylvania,  a  marketer  of  peU^leum  products. 
United  Refining.  Inc.  was  not  named  as  a  party  to 
the  Settlement  Agreement. 

»  During  the  violation  period.  United  has  a 
number  of  subsidiaries.  These  subsidiaries  include: 
Beaver  Gasoline  Company:  Kiantone  Pipeline 
Corporation;  Trans  Penn  Oil  Company;  United  Oil 
Manufacturing  Company;  PPC  Inc;  Minute  Man 
Service.  Inc;  Kwik-Fill  Corporation;  Skat  Oil 
Company;  Six-Ninety  Service  Center.  Inc  (became 
part  of  United  some  time  after  March  1. 1974); 
Osceola  Refining  Company  (Osceola)  (acquired  by 
United  on  December  31, 1973):  Ogar  Pipe  Line 
Company  (wholly-owned  by  Osceola);  Super  Test 
Petroleum.  Inc  (Super  Test)  (wholly-owned  by 
Osceola);  Bell  Oil  Company  (wholly-owned  by 
Super  Test).  During  the  period  1973  through  1976 
United  and  it  subsidiaries  marketed  their  petroleum 
products  through  between  559  to  715  retail  ouUets. 
The  ouUets  were  either  owned  by  United,  held 
under  long-term  leases  or  supplied  under  contract 
These  outlets  are  known  to  have  operated  under  a 
number  of  different  brand  names  in  regions  of  one 
or  more  of  the  following  states:  Delaware;  Midiigaic 
New  York;  Ohio;  and  Pennsylvania.  United's 
sulMidiaries  are  presumptively  ineligible  for  a 
refund  In  this  proceeding. 


general  refinery  products  during  specified 
months  between  November  1973  through 
April  1976.  On  September  16. 1983,  United 
Refining  Company  and  United  Refining 
Company  of  Peimsylvania  filed  a  petition  for 
reorganization  under  Chapter  11  in  The 
United  States  Bankruptcy  Court  for  the 
Southern  District  of  Texas. 

In  order  to  settle  any  potential  civil  liability 
for  the  alleged  violations  and  overcharges 
referred  to  in  the  August  3, 1964  PRO.  United 
and  the  DOE  executed  a  Settlement 
Agreement  on  January  13, 198&*  The 
Settlement  Agreement  settles  the  liability  of 
United  Refining  Company  and  United 
Refining  Company  of  Pennsylvania  for  the 
violations  specified  in  the  PRO  described 
above.*  See  Settlement  Agreement,  pp.  1-2.  5 
at  15. 

Pursuant  to  the  Settlement  Agreement. 
United  issued  a  promissory  note  in  the 
amount  of  $3,459,264.01,  plus  interest  to  the 
DOE.  On  March  7, 1989,  United  prepaid  the 
promissory  note.  The  DOE  received  a  total  of 
$4,351,589.43.  The  Settlement  Agreement 
funds  have  been  placed  in  an  interest-bearing 
escrow  account  maintained  by  the 
Department  of  the  Treasury  for  ultimate 
distribution  by  the  DOE.  This  Proposed 
Decision  and  Order  sets  forth  the  OHA's 
tentative  plan  for  distributing  these  funds  to 
qualified  purchasers  of  United's  gasoline, 
distillates  and  general  refinery  products. 
Because  the  procedures  set  forth  in  this 
Decision  are  in  a  proposed  form,  no 
application  should  be  filed  at  this  time.  A 
final  determination  will  be  issued  at  a  later 
date  announcing  that  the  filing  of  United 
refund  applications  is  authorized.  Comments 
are  solicited  on  these  proposed  procedures. 

n.  Proposed  Refund  Proceduies 

A.  Eligibility  for  Refunds 

The  settlement  amount  of  $4,351,589.43. 
plus  accrued  interest  will  be  available  for 
distribution  to  purchasers  of  United  gasoline. 


*The  United  States  Bankruptcy  Court  for  (he 
Southern  District  of  Texas  approved  the  Settlement 
Agreement  on  January  22. 1968. 

*  The  Settlement  Agreement  also  involved 
Kiantone  Pipeline  Corporation  (Kiantone).  a 
subsidiary  of  United  that  was  also  in  Chapter  11 
Iwnkruptcy.  However.  Kiantone  was  not  a  named 
party  to  the  Proposed  Remedial  Order  (PRO)  that 
prompted  the  Settlement  Agreement.  The  Settlement 
Agreement  specifically  states  that  it  was  entered 
into  "for  the  express  purpose  of  settUng  the  Proof  of 
Qaim  filed  by  the  DOE  against  the  bankruptcy 
estates  of  United  [United  Refining  Company]  and 
United-Peniuylvania  (United  Refming  Company  of 
Pennsylvania],  by  the  EXJE's  covenanting  not  to  sue 
United  or  United-Pennsylvania  regarding  certain 
alleged  violations  and  transactions  referred  to  by 
the  DOE  Proof  of  Claim  and  specified  in  a  Proposed 
Remedial  Order  Issued  in  case  number  340S0044S 
by  the  DOE  to  United  on  August  3. 1984."  Settlement 
Agreement  pp.  1-2.  Kiantone  was  a  wholly-owned 
subsidiary  of  United.  The  OHA  believes  that  tha 
PRO  covered  sales  made  in  certain  months  by 
United  and  its  subsidiaries.  Accordingly,  any 
company  that  was  a  subsidiary  of  United  and  sold 
covered  products  during  the  months  specified  in  the 
PRO  is  included  in  the  definition  of  United  for 
purposes  of  this  proceeding.  See  Footnotes  2  ft  3  See 
also  section  0.  A. 
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distillates  *  and  general  refinery  products  * 
who  can  show  that  they  were  injured  by 
United's  pricing  practices  in  specific  months 
during  the  period  November  1973  through 
April  1976.'  The  months  and  product  types 
that  are  covered  by  this  proceeding  are  listed 
in  the  Appendix  attached  to  this  Proposed 
Decision  and  Order. 

B.  Calculation  of  Refund  Amount 

We  propose  adopting  a  volumetric  method 
to  apportion  the  United  escrow  account.  We 
will  derive  the  volumetric  Hgure  by  dividing 
the  $4,351,569.43  received  from  United  by  the 
total  volume  of  covered  products  sold  by  the 
firm  during  the  months  listed  in  the 
Appendix.  This  yields  a  volumetric  refund 
amount  of  S.0084  per  gallon,  exclusive  of 
interest.*  This  method  is  based  upon  the 
presumption  that  the  alleged  overcharges 
were  spread  equally  over  all  gallons  of 
covered  products  sold  by  United  during  the 
months  when  the  alleged  overcharge*, 
occurred.'" 

Under  the  volumetric  approach,  an  eligible 
claimant  wiU  receive  a  refund  equal  to  the 
number  of  gallons  of  covered  products  that  it 
purchased  from  United  during  the  months 
when  the  alleged  overcharges  occurred  on 
those  products,  multiplied  by  the  per  gallon 
volumetric  amount  for  this  proceeding.  In 
addition,  each  successful  claimant  will 
receive  a  pro  rata  portion  of  the  interest  that 
has  accrued  on  the  United  funds  since  the 
date  of  remittance. 

As  in  previous  cases,  we  will  establish  a 
minimum  amount  of  $15  for  refund  claims. 
We  have  found  through  our  experience  in 
prior  refund  cases  that  the  cost  of  processing 
claims  of  $15  or  less  outweighs  the  benefits  of 
restitution  in  those  situations.  See  Uban  Oil 
Co.,  9  DOE  1  82.  541  at  85,225  (1962)  (  Uban). 

1.  Showing  of  Injury 

We  propose  that  each  claimant  will  be 
required  to  document  its  purchases  of 


*  Distillates  for  tiie  purposes  of  this  proceeding 
shall  mean  No.  2  oils.  No.  2  oils  are  defined  as  No.  2 
heating  oil  and  No.  2-0  diesel  fuel.  10  CFK  212.31. 

'  For  purposes  of  this  proceeding,  general  refinery 
products  are  defined  as  all  covered  products  other 
than  No.  2  oils,  gasoline,  and  crude  oil.  This 
definition  originated  in  10  CFR  212.31.  40  FR  2795 
(January  15. 1975),  and  was  effective  until  its 
amendment  in  41  Fed.  Reg.  15330  (April  12, 197«). 

•  Applicants  are  only  eligible  to  receive  refunds 
based  upon  covered  products  purchased  during  the 
period  in  which  each  product  was  subject  to  federal 
price  controls.  TTierefore.  an  applicant  will  not  be 
eligible  to  receive  a  refund  based  upon  paving  and 
roofing  ajphalt  purchased  after  March  31, 1974 
because  these  products  were  decontrolled  qn  April 
1, 1974.  39  Fed.  Reg.  12214  (April  3, 1974). 

*To  compute  this  figure,  we  estimated  that  United 
sold  a  total  of  517.298,583  gallons  of  covered 
products  dunng  the  months  listed  in  the  Appendix. 
This  figure  was  obtained  from  FEO-96  data 
resubmitted  to  the  DOE  by  United  on  May  31. 1979 
and  annual  reports  that  the  OHA  located  in  the 
ERA'S  file  of  the  United  enforcement  proceedings. 

■0  Nevertheless,  we  realize  that  the  impact  on  an 
individual  claimant  siay  have  l>een  greater  than  the 
volumetric  amount  We  therefore  propose  that  the 
volumetric  presumpUon  will  be  rebuttable,  and  we 
will  allow  a  claimant  to  sutvnit  evidence  detailing 
the  specific  overcharges  that  it  incurred  in  order  to 
be  eligible  for  a  larger  refund.  See  Standard  Oil  Co./ 
Anny  and  Air  Force  Exchange  Service,  12  DOE  \ 
65,015  (1984). 


United's  covered  products  during  the  months 
that  the  alleged  overcharges  occurred.  In 
addition,  we  propose  to  require  an  applicant 
to  demonstrate  that  it  was  injured  by  the 
alleged  overcharges.  In  order  to  demonstrate 
that  it  did  not  subsequently  raise  its  prices 
and  thereby  recover  the  increased  costs 
associated  with  United's  alleged  overcharges, 
a  claimant  will  have  to  show  that  it 
maintained  banks  of  unrecovered  product 
costs.  We  realize  that  some  applicants  may 
be  unable  to  provide  actual  cost  bank  records 
for  the  period  covered  by  this  proceeding.  We 
are  therefore  willing  to  accept  information 
establishing  with  reasonable  likelihood  that  a 
claimant  had  banks.  See  Seminole  Refining 
Inc..  12  DOE  1  85.188  (1985):  Bayou  State  Oil 
Corp.,  12  DOE  I  85,197  (1985).  The 
maintenance  of  banks  does  not  establish 
injury.  See  Tenneco  Oil  Co./Chevron  U.S.A., 
Inc.,  10  DOE  1  85.014  (1982).  In  order  to 
demonstrate  injury,  a  claimant  must  show 
that  market  conditions  would  not  permit  it  to 
pass  through  those  increased  costs  to  its 
customers.  See  American  Pacific 
International,  14  IXDE  |  85.158  at  8a295  (1986) 
(API).  Such  a  showing  might  be  made  through 
a  demonstration  of  a  competitive 
disadvantage,  lowered  profit  margin, 
decreased  market  share  or  depressed  sales 
volumes  during  the  period  of  purchases  of 
United  covered  products.  See  Gulf  Oil 
Corporation,  16  DOE  1  85.381  at  88,740  (1987). 

2.  Small  Claims  Presumption 

We  also  propose  to  adopt  a  presumption, 
as  we  have  in  many  cases,  that  purchasers 
seeking  refunds  of  $5,000  or  less  were  injured 
by  United's  pricing  practices.  See  Uban,  9 
DOE  f  82,541  (1982),  We  reco^ize  that  the 
cost  to  the  applicant  of  gathering  evidence  of 
injury  to  support  a  refund  claim  of  $5,000  or 
less  could  exceed  the  expected  refund. 
Consequently,  without  simplified  procedures, 
some  injured  parties  would  be  denied  an 
opportunity  to  obtain  a  refund.  For  example, 
some  firms  may  have  limited  accounting  and 
data-retrieval  capabilities,  and  may  therefore 
be  unable  to  produce  the  records  necessary 
to  prove  either  the  existence  of  banks  of 
unrecovered  costs,  or  that  they  did  not  pass 
the  alleged  overcharges  on  to  their  own 
customers.  We  also  seek  to  insure  that  the 
cost  to  the  applicant  and  to  the  government 
of  compiling  and  analyzing  information 
sufficient  to  establish  a  claim  does  not 
exceed  the  amount  of  the  refund.  See  Marion 
Corp..  12  DOE  1  85,014  (1984).  Under  the 
small  claims  presumption,  an  applicant 
seeking  total  refunds  of  $5,000  or  less  will  not 
be  required  to  make  a  detailed  demonstration 
of  injury.  Such  an  applicant  need  only 
document  its  purchase  volume  of  United 
covered  products  during  the  months  that  the 
alleged  overcharges  occurred. 

3.  End-Users 

We  propose  to  adopt  the  presumption  that 
end-users,  i.e.  ultimate  consumers,  whose 
businesses  are  unrelated  to  the  petroleum 
industry,  were  injured  by  United's  alleged 
overcharges.  Unlike  regulated  firms  in  the 
petroleum  industry,  end-users  were  generally 
not  subject  to  price  controls  during  the  period 
covered  by  this  proceeding,  and  were  not 
required  to  keep  records  that  justified  selling 
price  increases  by  reference  to  cost  increases. 


For  these  reasons,  an  analysis  of  the  impact 
of  the  alleged  overcharges  on  the  final  prices 
of  non-petroleum  goods  and  services  would 
be  beyond  the  scope  of  a  special  refund 
proceeding.  See  id  at  88.030;  see  also 
Thornton  Oil  Corp..  12  DOE  \  85,112  (1984). 
We  therefore  propose  that  end-users  of 
United  products  need  only  docuntent  their 
purchase  volumes  of  covered  products  during 
the  months  of  the  alleged  overcharges  to 
make  a  sufficient  showing  of  injury. 

4.  Regulated  Firms  and  Cooperatives 

We  propose  that  claimants  whose  prices 
for  goods  and  services  are  regulated  by  a 
government  agency  [such  as  a  public  utility), 
or  by  the  terms  of  a  cooperative  agreement, 
will  be  presumed  to  have  absorbed  the 
alleged  overcharges.  Accordingly,  such 
claimants  need  only  docimients  the  volume  of 
covered  products  purchased  by  them,  during 
the  months  when  the  alleged  overcharges 
occurred,  in  order  to  receive  a  full  volumetric 
refund.  These  firms  would  have  routinely 
passed  price  increases  through  to  their 
customers,  cmd  will  now  pass  on  the  benefits 
of  the  refund  of  their  customers.  Accordingly, 
these  firms  will  not  be  required  to  make  a 
detailed  demonstration  of  injury.  However, 
regulated  firms  or  cooperatives  will  be 
required  to  certify  that  they  will  pass  any 
refund  on  to  their  customers  or  member- 
customers,  provide  us  with  a  full  explanaUon 
of  how  they  plan  to  accomplish  the 
restitution,  and  certify  that  they  will  notify 
the  appropriate  regulatory  body  or 
membership  group  of  their  receipt  of  the 
refund.  See  Marathon  Petroleum  Co.,  14  DOE 
\  85.269  at  88,514  (1986):  Office  of  Special 
Counsel,  9  DOE  1  82,538  at  85,203  (1982).  We 
will  not  require  a  public  utility  seeking  a 
refund  of  $5,000  or  less  to  submit  the  above 
referenced  certifications  and  explanation. 
Sales  of  covered  products  by  cooperatives  to 
non-members  will  be  treated  in  the  same 
manner  as  sales  by  other  resellers  or 
retailers. 

5.  Indirect  Purchasers 

We  propose  that  firms  which  made  indirect 
purchases  of  covered  United  products  during 
the  months  when  the  alleged  overcharges 
occurred  may  also  apply  for  refunds.  If  an 
applicant  did  not  purchase  directly  from 
United,  but  believes  that  covered  products  it 
purchased  from  another  firm  were  originally 
purchased  from  United  during  a  month  (or 
months)  listed  in  the  Appendix,  the  applicant 
must  establish  its  basis  for  that  belief  and 
identify  the  reseller  from  whom  the  products 
were  purchased.  Indirect  purchasers  who 
either  fall  within  a  class  of  applicant  whose 
injtiry  is  presumed,  or  who  can  prove  injury, 
may  be  eligible  for  a  refund  if  the  reseller  of 
United  products  passed  through  United's 
alleged  overcharges  to  its  own  customers. 
See  Dorchester  Gas  Corp..  14  DOE  \  85,240  at 
8a451  (1986). 

6.  Spot  Purchasers 

We  propose  to  adopt  the  rebuttable 
presumption  that  a  claimant  who  made  only 
spot  purchases  from  United  was  not  injured 
as  a  result  of  those  purchasers.  A  claimant  is 
a  spot  purchaser  if  it  made  only  sporadic 
purchases  of  significant  volumes  of  covered 
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United  products."  Accordingly,  a  spot 
purchaser  claimant  must  submit  specific  and 
detailed  evidence  to  rebut  the  spot  purchaser 
^presumption  and  to  establish  the  extent  to 
which  it  was  injured  as  a  result  of  its  spot 
purchasers  from  United. 

III.  Distribudon  of  Refunds  Remaining  After 
Consideration  of  All  Refund  Applications 

In  the  event  that  money  remains  after  all 
meritorious  refund  applications  have  been 
processed,  the  funds  in  the  United  escrow 
account  will  be  disbursed  in  accordance  with 
the  provisions  of  the  Petroleum  Overcharge 
and  Distribution  Act  of  1986  (PODRA).  15 
U.S.C.A.  SS  4501-4507  (West  Supp.  1989). 

IV.  Conclusion 

Applications  for  Refund  in  this  proceeding 
should  not  be  filed  at  this  time.  Detailed 
procedures  for  filing  Applications  for  Refund 
will  be  provided  in  a  Rnal  Decision  and 
Order.  Before  distributing  any  of  the  United 
Settlement  Agreement  funds,  we  intend  to 
publicize  the  distribution  process  and  to 
provide  an  opportunity  for  any  potential 
claimants  to  file  a  claim.  Comments  regarding 
the  tentative  distribution  procedures  set  forth 
in  this  Proposed  Decision  and  Order  should 
l"  filed  with  the  Office  of  Hearings  and 
Appeals  within  30  days  of  the  publication  of 
this  Proposed  Decision  and  Order  in  the 
Federal  Register. 
It  is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  United  ReBning 
Company  and  the  United  Refinirtg  Company 
of  Pennsylvania  pursuant  to  the  Settlement 
Agreement  executed  on  January  13, 1988  will 
be  distributed  in  accordance  with  the 
foregoing  Decision. 

Appendix 


Montt) 

Yaw 

Products' 

November... 

1973 

Distillate;  Gasoline;  GRP. 

December... 

1973 

Distillate;  Gasolirie;  GfW. 

January 

1974 

Distillate,  Gasolifle,  GRP. 

Fetxuaor 

1974 

Distillate;  Gasoline;  GRP. 

March 

1974 

Gasoline;  GRP. 

April 

1974 

Gasoline. 

September.. 

1974 

GRP 

October 

1974 

GRP. 

1974 

GRP 

Decetvber... 

1974 

GRP. 

Fetxuary 

1975 

GRP. 

October 

1975 

GRP. 

JarHjary 

1976 

GRP 

February 

1976 

Detrtlate. 

April.- -.. 

1076 

Distillate 

'  Refer  to  footnotes  6  4  7  In  text. 

|FR  Doc  89-27340  Filed  11-20-80;  9:45  am) 
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' '  Spot  purchasers  tend  to  have  considerable 
discretion  as  to  the  timing  of  purchases  and  the 
market  in  which  to  make  purchases.  Accordingly, 
they  generally  would  not  have  made  spot  purchases 
from  United  at  increased  prices  unless  they  were 
able  to  pass  through  the  full  amount  of  any  price 
increases  to  their  own  customers.  See  Office  of 
Enforcement.  8  DOE  1 82.597  at  85,396-07  (1961). 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Agency  Information  Collection 
Activities  Under  0MB  Review 

[FRL-3681-6] 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATE:  Comments  must  be  submitted  on 
or  before  December  21, 1989, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  382-274a 
SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Application  and  Summary 
Report  for  an  Emergency  Exemption  for 
Pesticides  (EPA  ICR  #0596.03;  0MB 
#2070-0032).  This  ICR  requests 
reinstatement  of  a  previously  approved 
collection. 

Abstract:  Under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  EPA  may  authorize 
states,  territories,  and  federal  agencies 
to  temporarily  ship  and  use  unregistered 
pesticides  under  emergency  situations. 
To  ensure  that  an  emergency  actually 
exists  and  that  use  of  the  pesticide  will 
not  pose  an  imreasonable  risk  to  human 
health  or  the  environment,  EPA  requires 
exemption  applicants  to  explain  the 
circumstances  necessitating  the 
emergency  use  and  to  provide  details  on 
the  pesticide  and  its  proposed 
application.  Afterwards,  the 
respondents  must  describe  the  pesticide 
treatment  and  its  effectiveness  in  a 
summary  report. 

Burden  Statement-  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  15 
hours  per  response,  which  includes  the 
initial  request  for  an  emergency 
exemption  and  the  summary  report  after 
the  pesticide  application.  This  estimate 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  States,  territories,  and 
federal  agencies. 

Estimated  No.  of  Respondents:  60. 


Estimated  Total  Annual  Burden  on 
Respondents:  5,355  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  {PM-223),  401  M  Street,  SW.,  „ 
Washington,  DC  20460. 

and 

Tim  Hunt,  Office  of  Management  and 
Budget  Paperwork  Reduction 
Project  (2070-0057),  Washington, 
DC  20503.  (Telephone  (202)  395- 
3084). 

Dated:  November  9. 1969. 

Paul  Lapstey, 

Director,  Information  and  Regulatory  Systems 
Division. 

[FR  Doc  89-27325  Filed  11-20-88;  8:45  ami 
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[FRL-3881-7] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice, 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATE:  Comments  must  be  submitted  on 
or  before  December  21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT! 

Sandy  Farmer  at  EPA,  (202)  382-2740. 

SUPPtXMENTARY  INFORMATION: 

EPA  Region  II:  Air  and  Waste 
Management  Division 

Title:  Gray  Iron  Foundry  Information 
Request  (EPA  ICR  #1549.01).  This  is  a 
new  collection. 

Abstract-  EPA  will  reqtiire  gray  iron 
foimdries  in  New  York.  New  Jersey,  and 
the  Caribbean  to  respond  by  letter  to 
questions  concerning  their  generation, 
transport  treatment,  storage,  and 
disposal  of  hazardous  wastes  and  the 
manner  in  which  these  activities  were 
carried  out.  EPA  will  use  the 
information  as  part  of  an  initiative  to 
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identify  and  take  enforcement  actions 
against  non-notifiers  in  this  industry. 

Burden  Statement  The  estimated 
average  public  reporting  burden  for  this 
collection  of  information  is  about  6 
hours  per  respondent.  This  estimate 
includes  all  aspects  of  the  information 
collection  including  time  for  reviewing 
instructions,  gathering  data,  and 
preparing  and  submitting  the  letter  to 
the  Agency. 

Respondents:  Owners  or  operators  of 
gray  iron  foundries. 

Estimated  No.  of  Respondents:  150. 

Estimated  Total  Annual  Burden  of 
Respondents:  900  hours. 

Frequency  of  Collection:  One  time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223),  401  M  Street  SW.. 
Washington.  DC  20460 
and 

Marcus  Peacock,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place. 
NW.,  Washington.  DC  20530. 
Dated:  November  9, 1989. 

Paul  Lapsley, 

Director,  Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  89-27328  Filed  11-20-89;  8.-45  am) 
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[FRL  3681-5] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATE:  Comments  must  be  submitted  on 
or  before  December  21. 1989. 

FOR  FURTHER  INFORttATION  CONTACT. 

Sandy  Farmer  at  EPA,  (202)  382-2740. 


SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  RCRA  Hazardous  Waste  Permit 
Application  Part  A  (EPA  ICR  #262).  This 
is  a  renewal,  OMB  #2050-0034. 

Abstract-  The  RCRA  permit 
application  is  used  by  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  facilities  in 
applying  for  permits  as  required  by 
RCRA  Section  3005.  The  permit 
application  is  also  used  to  define  the 
processes  and  the  wastes  that  can  be 
managed  at  the  facility  in  interim  status. 
The  application  asks  for  the 
characteristics  and  conditions  of  the  site 
and  of  the  hazarous  waste  handled.  The 
application  must  be  revised  if  certain 
changes  are  made  to  an  interim  status 
facility. 

Burden  Statement  The  estimated ' 
average  public  reporting  for  this 
collection  of  information  is  about  8 
hours  per  respondent.  This  estimate 
includes  all  aspects  of  the  information 
collection  including  time  for  reviewing 
instructions,  gathering  data,  and 
preparing  and  submitting  the  form  to  the 
Agency. 

Respondents:  Owners  and  operators 
of  hazardous  waste  treatment,  storage 
and  disposal  facilities. 

Estimated  No.  of  Respondents:  765. 

Estimated  Total  Annual  Burden  of 
Respondents:  6127  hours. 

Frequency  of  Collection:  One  time  per 
permit  application. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducting  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223),  401  M  Street,  SW., 
Washington.  DC  20460. 
and 

Marcus  Peacock.  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place, 
NW..  Washington,  DC  20530. 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  ^067.03;  NSPS  for  Primary 
Aluminum  Reduction  Plants  (Subpart  5) 
Recording  and  Recordkeeping;  was 
approved  10/16/89;  OMB  #2060-0031; 
expires  10/31/90. 

EPA  ICR  #1432.03:  Protection  of 
Stratospheric  Ozone:  Reporting  and 
Recordkeeping  Requirements;  was 
approved  10/16/89;  OMB  #2060-<n70; 
expires  01/31/92. 

EPA  ICR  #1530.01;  Water  Quality 
Standards  Regulation;  was  approved  10/ 
17/89;  OMB  #2040.0049;  expires  10/31/ 
92. 


EPA  ICR  #0664.03;  NSPS  for  Bulk 
Gasoline  Terminals — (Subpart  XX);  was 
approved  10/16/89;  OMB  #2060-0006: 
expires  10/31/92. 

EPA  ICR  #0794.03;  Notification  of 
Substantial  Risks  Under  Section  8(e)  of 
the  Toxic  Substances  Control  Act:  was 
approved  10/10/89;  OMB  #2070-0046; 
expires  10/31/92. 

EPA  ICR  #0163.03;  TSCA  Inspection- 
Related  Forms:  was  approved  10/11/89: 
OMB  #2070-0007;  expires  10/31/92. 

Dated:  November  7. 1989. 

Paul  Lapsley. 

Director.  Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  89-27327  Filed  11-20-89;  8:45  amj 
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[FRL-3681-81 

National  Drinking  Water  Advisory 
Council  Request  for  Nomination  of 
Members 

The  Environmental  Protection  Agency 
(EPA)  invites  all  interested  persons  to 
nominate  qualified  individuals  to  serve 
as  members  of  the  National  Drinking 
Water  Advisory  Council.  This  Advisory 
Council  was  estabhshed  to  provide 
practical  and  independent  advice, 
consultation  and  recommendations  to 
the  Agency  on  the  activities,  functions 
and  policies  related  to  the 
implementation  of  the  Safe  Drinking 
Water  Act  as  amended.  The  Council 
consists  of  fifteen  members,  including  a 
Chairperson.  Five  members  represent 
the  general  public;  five  members 
represent  appropriate  state  and  local 
agencies  concerned  with  water  hygiene 
and  public  water  supply;  and  five 
members  represent  private 
organizations  or  groups  demonstrating 
an  active  interest  in  the  field  of  water 
hygiene  and  public  water  supply.  Each 
member  holds  office  for  a  term  of  three 
years  and  is  eligible  for  reappointment. 
On  December  15  of  each  year,  five 
members  complete  their  appointment 
This  notice  solicits  names  to  fill  these 
five  vacancies. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership.  Nominees  should  be 
identified  by  name,  occupation,  position, 
address  and  telephone  number. 
Nominations  must  include  a  current 
resume  providing  the  nominee's 
background,  experience,  and 
qualifications. 

This  request  for  nominations  does  not 
imply  any  commitment  by  the  Agency  as 
to  the  procedure  to  be  followed  in 
making  selections. 
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Persons  selected  for  membership  will 
receive  compensation  for  travel  and  a 
nominal  daily  compensation  white 
attending  meetings. 

Nominations  should  be  submitted  to 
ChaHene  E.  Shaw,  Designated  Federal 
Official.  Natkmal  Drinking  Water 
Advisory  Council,  U.S.  Environmental 
Protection  Afency,  Office  of  Drinking 
Water  (WH-B50A).  401  M  Street  SW.. 
Washingtoa  DC  20460,  no  later  than 
December  8. 1999.  The  Agency  will  not 
formally  acknowledge  or  respond  to 
nominations. 

Dated:  Novonber  7. 1969. 
Robert  H.  Waytaad, 

Acting  As.iistant  Administrator  for  Water. 
[FR  Doc.  88-2732A  Filed  11-20-86;  8c45  am] 
BILLM6  CODE  asao-se-M 


IOPT&44S42;  FRL  3«66-t} 

TSCA  Ctiemical  Testing;  Receipt  of 
Test  Data 

AGCNCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  nobce  annoonces  the 
receipt  of  test  data  oa  l,3-dichloro-2- 
propanol  (CAS  Na  96-23-1).  submitted 
pursuant  to  a  final  test  rule  under  the 
Toxic  Substances  Control  Act  (TSCA). 
Put^ication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  M.  StahL  Directw. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agraicy,  Rm. 
E-543a  401  M  St..  SW.,  Washington.  DC 
20460,  (202)  S54-1404.  TDD  (202)  554- 
0551. 

SUPPlfMENTARY  IMFORMATiON:  Secbon 

4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Re^ster  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

L  Test  Data  Submissions 

Test  data  for  13-<lichloro-2-propan(4 
was  submitted  by  the  Dow  Chemical 
Company  pursuant  to  a  test  rule  at  40 
CFR  790.5055.  It  was  received  by  EPA  on 
Novonber  1, 1989.  The  submission 
describes  a  13-week  gavage  toxicity 
study  in  rats.  Toxicity  testing  is  required 
by  this  test  rule. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  tisK,  the  Agency  w 
unable  to  provide  any  determination  as 
to  the  compteteness  of  the  subnussrcu). 


ILPubik  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(dl  receipt  of 
data  notice  (docket  number  OPTS- 
44542).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  &Y>m  6 
a  JB.  to  4  p.m..  Monday  throu^  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office.  Rm.  NE-G004, 401 
M  St..  SW..  Washington,  DC  2046a 

Authority:  IS  U.S.C.  2603. 

Dated:  Noverabei  8. 1989. 
Frank  D.IUIW, 

Acting  Director,  Existing  Chemical 

Asses&aeiU  Division,  Office  of  Toxic 

Substances. 

[FR  Doc.  89-27332  Filed  11-2&-88;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Turkey/United  »ates  Atistfitic  and  QuK 
Rate  Agreement 

The  Federal  Maritime  Conunissim 
hereby  gives  notice  of  the  filing  of  the 
foQowring  agreement(s)  pursuant  to 
sectimi  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Conmiission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.803  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-011207-002 

Title:  Turkey/United  States  Atlantic 
and  Gulf  Rate  A^eement. 

Parties:  Farrell  Lines,  Inc  Lykes  Bros. 
Steamship  Co.,  Inc  Pharos  Lines,  SA. 

Synopisis:  The  proposed  amendment 
would  modify  tfie  Agreement's  voting 
procedures  for  telephone  and  telex  polls 
to  require  the  unanimous  vote  of  all 
parties  entitled  to  vote. 

By  Order  ot  the  Federal  MaritiBe 
Commission. 

Dated:  November  15. 1989. 
Joseph  C  PatkiBg. 
Secretary. 
[FR  Doc.  89-27233  Filed  U-20-80: 8:4S  aatl 

SIUJMO  COOe  673IH)1-« 


[Petition  No.  M-«S) 

Motor  VahiCta  lUUnuf  i»ctur»r» 

Associatton of  t»  %    «'><'t«-f'  >i^u%. 
Inc.— Application  tor  Lxacaption  of 
VoMcte  ShipiiMiits  From  Portiono  of 
the  Shipping  Act  of  1M4;  EnlOfgcfMnl 
of  Til 


Notice  of  filing  of  the  petition  for 
exemption  in  this  matter  was  pablished 
October  5. 1980  (54  FR  41161).  Counsel 
for  the  USA-North  Europe  and  North 
Europe-USA  Rate  Agreement  now  has 
requested  an  enlargement  of  time  for 
filing  repb'es  to  the  pebtion,  to 
November  27, 1969.  In  support  of  the 
request,  counsel  notes  that  the  time 
requested  is  only  an  additional  five 
workdays,  and  submits  that  this 
extension  would  not  unduly  delay  the 
proceeding,  impair  the  Commission's 
discharge  of  its  regulatory 
responsibilities  or  prejodice  any 
interest.  Counsel  states  that  the 
additional  time  would  enable  the  parties 
to  the  USA-North  Europe  and  North 
Europe-USA  Rate  Agreement  to  present 
their  views  on  the  petition  in  a  single, 
joint  submission. 

The  request  is  supported  by  the  Sooth 
Europe/U.S.A.  Freight  Conference,  the 
"8900  Lines,  the  Mediterranean /North 
Pacific  Coast  Freignt  Conference,  the 
U.S.  Atlantic  and  Gulf/ Australia-New 
Zealand  Conference,  the  United  States 
Atlantic  and  Gulf  Ports/Eastern 
Mediterranean  and  North  African 
Frei^t  Conference,  and  the  Transpacific 
Westbound  Rate  Agreement 

In  view  of  the  exceptional 
circumstances  cited,  the  time  for  filing 
replies  to  the  petition  is  hereby  enlarged 
to  and  including  November  27, 1989. 
Joseph  C  PoBuns, 
Secretary. 
[FR  Doc.  89-27295  Filed  11-20-89;  8:45  ami 

BILLING  COOC  e730-01-lf 


FEDERAL  RESERVE  SYSTEM 

Philip  R.  Akre;  Acquisition  of  Shares  of 
Banks  or  Bank  Holding  Companios 

The  notificant  bsted  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processirrg,  they  will  also  be  available 
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for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  5, 1989. 
A.  FEDERAL  RESERVE  BANK  OF  SAN 

FRANCISCO  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Philip  R.  Akre,  M.D..  Coronado, 
Cahfomia:  to  acquire  18.43  percent  of 
the  voting  shares  of  Crown  Bancorp, 
Coronado,  California,  and  thereby 
indirectly  acquire  Bank  of  Coronado, 
Coronado,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  15, 1989. 
lennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-27271  Filed  11-20-89;  8:45  am) 

BILUNG  CODE  6210-01-M 


Farmers  State  Bank  Corp.,  of  Fort 
Morgan,  Colorado,  et  al.;  Formations 
of,  Acquisitions  by,  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulations  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  aoplication  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on. 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  13, 1989. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening,  Vice 
(^resident)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  The  Farmers  State  Bank 
Corporation  of  Fort  Morgan,  Colorado, 
Fort  Morgan,  Colorado;  to  become  a 


bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Fanners  State  Bank  of  Fort  Morgan,  Fort 
Morgan.  Colorado. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W".  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  West  One  Bancorp,  Boise,  Idaho;  to 
acquire  100  percent  of  the  voting  shares 
of  Bank  of  Tacoma,  Tacoma, 
Washington. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27272  Filed  11-20-89;  8:45  am] 

BILUNO  COOE  6310-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Healtti  Administration 

Reestablishment;  Extramural  Science 
Advisory  Board,  NIMH  et  aL 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463,  88 
Stat.  770,  and  the  Anti-Drug  Abuse  Act 
of  1986,  Public  Law  99-570,  section  4003, 
100  Stat.  3207-106  as  amended  by  the 
Drug  Abuse  Treatment  Technical 
Corrections  Act  of  1989,  section  3(f)  103 
Stat.  611,  the  Administrator,  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration,  (ADAMHA),  announces 
the  reestablishment,  effective  November 
14, 1989,  of  the  following  committees: 

Extramural  Science  Advisory  Board, 
NIMH, 

Extramural  Science  Advisory  Board, 
NL\AA. 

The  duration  of  these  committees  is 
continuing  unless  formally  determined 
by  the  Administrator,  ADAMHA,  that 
termination  would  be  in  the  best  public 
interest. 

Dated:  November  15, 1989. 
Frederick  K.  Goodwin, 

Administrator.  Alcohol,  Drug  Abuse,  and 

Mental  Health  Administration. 

(FR  Doc.  89-27298  Filed  11-20-89;  8:45  am] 

BHXINa  COOE  41SO-20-M 


Centers  for  Disease  Control 

National  Institute  for  Occupational 
Safety  and  Healtti;  Request  for 
Comments  and  Secondary  Data  on 
Occupational  Cumulative  Trauma 
Disorders  of  tlie  Upper  Extremities 

agency:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC),  Public  Health  Service  (PHS). 
HHS. 


action:  Notice  of  request  for  comments 
and  secondary  data. 

summary:  NIOSH  is  requesting 
comments  and  secondary  data  from  all 
interested  parties  concerning  the  health 
and  safety  aspects  of  cumulative  trauma 
disorders  (CTDs)  resulting  from  the 
performance  of  repetitive  manual  tasks 
that  involve  the  use  of  the  upper 
extremities  (hands,  arms,  and 
shoulders).  Interested  parties  may 
submit  information  on  the  health  and 
safety  aspects  of  performing  tasks  that 
involve  repetitive  movements  of  the 
upper  extremities,  including  but  not 
limited  to  (1)  the  extent  of  the  existing 
problem,  (2)  ergonomic  designs  and 
engineering  controls  in  use  today,  (3) 
exposure/effect  relationships,  (4)  health 
effects  of  repetitive  motions,  and  (5) 
prevention  and  intervention  procedures 
in  use  today.  This  information  will  be 
used  by  NIOSH  to  determine  the  extent 
of  the  health  problems  associated  with 
CTDs  and  to  develop  strategies  for 
preventing  and  controlling  the  problem. 

DATE:  Comments  and  secondary  data 
concerning  this  notice  should  be 
submitted  by  January  22, 1990. 

ADDRESS:  Please  submit  any 
information,  recommendations, 
suggestions,  and  comments  in  writing  to: 
Dr.  Richard  W.  Niemeier,  Acting 
Director,  Division  of  Standards 
Development  and  Technology  Transfer, 
NIOSH,  4676  Columbia  Parkway.  C-14, 
Cincinnati,  Ohio  45226. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Austin  Henschel,  Division  of 
Standards  Development  and  Technology 
Transfer,  NIOSH,  4676  Columbia 
Parkway,  C-30,  Cincinnati,  Ohio  45228, 
(513)  533-8340  or  FTS  684-8340. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Occupational  Safety  and  Health  Act 
of  1977  (30  U.S.C.  801,  et  seq.)  and  the 
Federal  Mine  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651,  et  seq.)  NIOSH  is 
directed  to  gather  information  and 
develop  recommendations  for  improving 
occupational  safety  and  health 
standards.  NIOSH  has  been  concerned 
with  the  health  and  safety  consequences 
associated  with  the  performance  of 
occupational  tasks  that  require  frequent 
repetitive  movements  of  the  upper 
extremities.  The  term  cumulative  trauma 
disorders  (CTDs)  is  used  to  identify  a 
group  of  musculoskeletal  disorders 
involving  injuries  to  the  tendons,  tendon 
sheaths  and  related  bones,  muscles,  and 
nerves  of  the  hands,  wrists,  elbows, 
arms,  and  shoulders.  Included  are  such 
disorders  as  tendonitis,  tenosynovitis, 
carpal  tunnel  syndrome,  tennis  elbow, 
trigger  finger,  and  DeQuervain's  disease. 
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The  signs  and  symptoBi*  associated 
with  CTDs  inchjde  pain,  restricted 
movement  of  the  involved  parU  and/ or 
decreased  performance  and  strength. 
UsuaUy  the  worket  requires  medical 
treatment  and  time  off  the  job.  However, 
unless  the  t«sk  is  redesigned  to 
eliminate  the  need  for  excessive  foice. 
awkward  posture,  and  frequent 
repetitive  motioixs,  the  problem  will 
reappear  on  return  to  work. 

NIOSH  is  interested  in  obtaining 
existing  and  availabfe  materials, 
inchidfng  reports  and  research  findings, 
to  evaluate  the  extent  of  the  existing 
probJem  an^  to  develop  strategfea  to 
prevent  and  control  CTDs.  Examples  of 
requested  {Rformation  include  the 
following: 

1.  Descriptions  of  repetitive  motion 
tasks. 

2.  DescriptioQS  of  toots  and 
workplaces  required  to  perform  these 
tasks. 

3>>  KoDiechanical  postural  and  force 
attributes  oi  the  task. 

4.  Number  of  repetitive  movements 
made  per  hour  and  per  workday. 

5.  Adverse  health  effects  or  injuries 
observed  in  wKurkers  performing 
repetitive  motion  tasks. 

6.  Epidemiologic  data  oa  prevalence 
and  latency  of  health  effects^ 

7.  Preveotioa  and  tnterveation 
procedures  in  use  today. 

8.  The  role  of  personal  factors  (e.g., 
age,  gender,  strength,  aod  endurance)  is 
the  development  of  CTDs. 

9.  The  role  of  administrative  factors 
(e.g.,  overtime,  shiftwork,  rest  bieaka,  in- 
plant  exercise  programs!  in  the 
development  of  CTDs. 

10.  Medical  monitoring  strategies  for 
early  detection  of  CTDs.     

11.  Kfedical  treatment  of  CTDs. 

AH  information  received  in  response 
to  this  notice,  except  that  designated  as 
trade  secret  and  protected  by  section  15 
of  the  Occupational  Safety  and  Health 
Act,  or  personal  identifying  information 
contained  in  medical  case  reports  or 
data,  will  be  available  for  pi^ic 
examination  and  copying  at  the  above 
address^ 

Dated:  November  14, 1989. 
Diane  D.  Pwter, 

Acting  Director,  National  Instrhtte  for 
Occi^tionnl  Safety  and  Health. 

(FR  Doc.  89-27296  Filed  11-20-89;  8:45  ami 

BUUNC  COOC  4160-1ft-ll 


Tectinical  Advisory  Committee  for 
Diabetes  Transfafior  and  Comnain&y 
Control  Programs,  Meeting 

In  accordance  with  section  10faK2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-469),  the  Centers  for 


Disease  Control  (CDC)  anrKmnces  the 
following  Comntittee  meeting. 

Nomer  Technical  Advisory  Comnrittee 
for  Diabetes  Translation  and 
Community  Control  Programs,  CDC, 
HHS. 

Time  and  Date:  8  a.m.-5  pjn..  Wednesday, 
Decembers,  1989. 

Place:  The  Quality  Inn  Capitol  Hill. 
415  New  Jersey  Aveirae.  NW., 
Washington.  DC  20001. 

Status:  Open  to  the  public  limited 
only  by  the  space  available. 

Purpose:  This  Committee  is  charged 
with  advising  the  Director.  CDC, 
regarding  priorities  and  feasible  goals 
for  translatioD  activities  and  cowtwwHiily 
control  programs  designed  to  reduce 
morbidity  and  mortality  from  diabetes 
and  its  complications.  The  Committee 
advises  regarding  policies,  strategies, 
goals  and  objectives,  and  priorities; 
identifies  research  advances  and 
technologies  ready  for  translati'on  into 
widespread  conuuunity  practice; 
recommends  public  health  strategies  to 
be  implemented  through  community 
interventions;  advises  on  operational 
research  and  outcome  evaluation 
methodologies;  identifies  research 
issues  for  further  clinical  investigation; 
and  advises  regarding  the  coordination 
of  programs  with  Federal,  vohintary, 
and  private  resources  involved  in  the 
provision  of  services  to  people  with 
diabetes. 

Matters  To  Be  Discvtsed:  The 
Committee  will  discuss  the  proceedings 
of  the  Second  National  Conference  on 
Financing  the  Care  of  Diabetes  Mellitus 
in  the  1990s  and  related  topics.  Major 
conclusions  and  recommendations  from 
the  Conference  will  be  presented. 
Proposed  new  projects  and  program 
updates  will  also  be  presented  by  staff 
from  the  Division  of  Diabetes 
Translation  {DD1\. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Frederick  G.  Murphy,  Program  Analyst. 
DDT,  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion,  CDC, 
1600  Clifton  Road,  NE,  Mailstop  E-08, 
Atlanta,  Georgia  30333.  Telephone:  FTS: 
236-1848;  Commercial:  404/639-184a. 

Dated:  November  15. 1989. 

Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 

[FR  Doc.  88-273aS  Fikd  11-20-88;  8:4S  ain{ 

BAiiNO  COOE  «im  It  ■ 


Food  antf  Drug  Admit  lis  tiaWon 

[Docket  No.  SeH-OSM} 

Drug  Export  Reagent  Red  Blood  C«ns, 
Ortho  Flcin  Panel  System  RESOLVE™ 
Panel  C 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ortho  Diagnostic  Systems,  Inc.  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Reagent  Red  Blood  Cells,  Ortho  Ficin 
Panel  System  RESOLVE™  Panel  C  to 
Italy. 

APORE88:  Revelant  information  on  this 
applicatkn  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rra. 
4-62. 5600  Fishers  Lane,  RockviQe,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  oi  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1966  ^ould 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Boyd  Fogle,  Jr.,  Center  for  Biological 
Evaluation  and  Research  (HFB-120I, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  2t)8S7,  301- 
295-8191. 

SUPPtfMENTARY  INFORMATION:  The  drug 

export  provisions  in  section  802  <A  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  {21  U.S.C  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  c^  the  act  sets  forth  the 
requirements  that  mvst  be  met  in  an 
application  forapiproval.  Section 
802(bX3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
(ktys  of  its  filing  to  determine  whether 
the  requirements  of  section  802(bK3)(B) 
have  been  satisfied.  Section  (K)2(b)(3)(A} 
of  the  act  requires  that  the  agency 
pubbsh  a  notice  in  the  Feiierai  Register 
within  10  days  of  the  fiHng  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Ortho  Diagnostic  Systems.  Inc.  Raritan. 
NJ,  has  filed  an  application  requesting 
approval  for  the  export  of  the  biological 
product  Reagent  Red  Blood  Cells,  Ortho 
Ficin  Panel  System  RESOLVE™  Panel  C, 
to  Italy.  The  Ortho  Ficin  Panel  System 
RESOLVE™  Panel  C  is  a  qualitative  test 
for  the  identification  of  imexpected 
blood  group  antibodies.  The  apphcation 
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was  received  and  filed  in  the  Center  for 
Biologies  Evaluation  and  Research  on 
October  19, 1989,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above]  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  December  1, 
1989,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
under  21  CFR  5.44. 

Dated:  November  6, 1989. 
Peter  Michael  Dubinsky, 

Acting  Director,  Office  of  Compliance,  Center 
for  Biologies  Evaluation  and  Research. 
(FR  Doc.  89-27303  Filed  11-20-89:  8:45  am] 

BILUNG  COOe  41W-01-M 


Consumer  Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  BUFFALO  DISTRICT  OFFICE, 
chaired  by  Lois  M.  Meyer,  District 
Consumer  Affairs  Officer,  in  conjunction 
with  the  New  York  State  Assembly 
Committee  on  Consumer  Affairs  and 
Protection  (Jerrold  Nadler,  Chairman), 
and  the  New  York  State  Task  Force  on 
Food,  Farm,  and  Nutrition  Policy  (Gloria 
Davis,  Chairwoman).  The  topic  to  be 
discussed  is  food  labeling. 

dates:  Wednesday,  November  29, 1989, 
10  a.m. 

addresses:  New  York  State  Legislative 
Office  Bldg.,  Hamilton  Hearing,  Rm.  B, 
Second  Floor,  Albany,  NY  12248. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lois  M.  Meyer,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
599  Delaware  Avenue,  Buffalo,  NY 
14202,  716-846-4461. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated  November  15, 1989. 
Alan  L  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
(FR  Doc.  89-27300  Filed  11-20-89;  8:45  am] 
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Consumer  Participation;  Open  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting;  Minneapolis  District  Office, 
charied  by  John  Feldman,  District 
Director.  The  topic  to  be  discussed  is 
food  labeling. 

date:  Monday,  December  4, 1989,  two 
sessions;  1  p.m.  to  3  p.m.  and  7  p.m.  to  9 
p.m. 

ADDRESS:  Rochester  Community 
College,  851  30th  Ave.  SE.,  Rms.  A206- 
208,  Rochester,  MN  55904^999. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  W.  Aird.  Consumer  A^airs 
Officer,  Food  and  Drug  Administration, 
240  Hermepin  Ave.,  Minneapolis,  MN 
55401,  612-334-4100. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  November  15, 1989. 

Alan  L  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  89-27301  Filed  11-20-89;  8:45  am] 
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Healtti  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 


Advisory  body  scheduled  to  meet  during 

the  month  of  January  1990. 

Name:  Graduate  Training  in  Family 
Medicine  Review  Committee. 

Date  and  Time:  January  29-30. 1990,  8:30 
a.m. 

Place:  Conference  Room  E.  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Open  on  January  29,  8:30  a.m.-9;30  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Graduate  Training  in 
Family  Medicine  Review  Committee 
shall  review  applications  from  public 
or  nonprofit  private  hospitals,  and 
other  public  or  nonprofit  entities  that 
plan,  develop  and  operate  or 
participate  in  approved  graduate 
training  programs  in  the  field  of  family 
medicine;  or  supports  trainees  in  such 
programs  who  plan  to  specialize  or 
work  in  the  practice  of  family 
medicine. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening 
remarks,  financial  management  and 
legislative  implementation  updates, 
and  overview  of  the  review  process. 
The  meeting  will  be  closed  to  the 
public  on  January  29,  at  9;30  a.m.  for 
the  remainder  of  the  meeting  for  the 
review  of  grant  applications.  The 
closing  is  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C.  Code,  and  the 
Determination  by  the  Acting 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to 
Public  Law  92-463. 
Anyone  requiring  information 

regarding  the  subject  Council  should 

contact  Mrs.  Sherry  Whipple,  Executive 

Secretary,  Graduate  Training  in  Family 

Medicine  Review  Committee,  Room  4C- 

18,  Parklawn  Building,  5600  Fishers 

Lane,  Rockville,  Maryland  20857, 

Telephone  (301)  443-6874. 
Agenda  Items  are  subject  to  change  as 

priorities  dictate. 

Dated:  November  16, 1989. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
[FR  Doc.  8&-27306  Filed  11-20-89;  8:45  am] 
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Program  Announcement  for 
Cooperative  Agreements  for  Area 
Health  Education  Centers  Programs 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  are  i)ow  being  accepted  for 
Fiscal  Year  1990  Cooperative 
Agreements  for  Area  Health  Education 
Centers  (AHEC)  Programs  under  the 
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authority  of  section  781(a)(1)  of  the 
Public  Health  Service  Act,  as  amended 
by  Public  Law  100-607. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  include 
funding  for  this  program.  Applicants 
should  be  advised  that  this  program 
announcment  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  amended  in  a  timely  fashion 
consistent  with  the  needs  of  the 
programs  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  781(a)(1)  authorizes  Federal 
assistance  to  medical  and  osteopathic 
schools  which  have  cooperative 
arrangements  with  one  or  more  public  or 
nonprofit  private  area  health  education 
center  for  the  planning,  development 
and  operation  of  area  health  education 
center  programs.  Except  as  modified  by 
the  following  paragraph,  to  be  eligible  to 
receive  support  for  an  Area  Health 
Education  Center  cooperative 
agreement,  the  applicant  must  be  a 
public  or  nonprofit  private  accredited 
school  of  medicine  or  osteopathic 
medicine  or  consortium  of  such  schools, 
or  the  parent  institution  on  behalf  of 
such  school(s).  New  applications 
submitted  under  this  authority  will  be 
accepted  from  medical  and  osteopathic 
schools  for  the  purpose  of  planning, 
developing  and  operating  new  area 
health  education  programs.  Applicants 
may  request  up  to  three  years  of  support 
with  the  expectation  that  AHEC's 
planned  and  developed  in  years  one  and 
two  would  be  operational  no  later  than 
the  third  year. 

The  Health  Professions 
Reauthorization  Act  of  1988  (title  VI  of 
Pub.  L.  lOQ-607)  amended  the  authority 
for  the  Area  Health  Education  Centers 
program  by; 

1.  Providing  for  a  waiver  under 
specified  circumstances  of  the  provision 
now  contained  in  section  781(a)(2)(C) 
prohibiting  an  AHEC  from  being  a 
school  of  medicine  or  a  school  of 
osteopathic  medicine,  the  parent 
institution  of  such  a  school,  nor  a  branch 
campus  or  other  subunit  of  a  school  of 
medicine  or  its  parent  institution,  or  a 
consortium  of  such  entities.  The  waiver 
applies  to  an  AHEC  having,  at  the  time 
of  initial  application  for  support,  an 
operating  program  supported  by 
appropriations  of  a  State  legislature  as 
well  as  local  resources; 

2.  Reducing  the  number  of  individuals 
enrolled  in  first-year  positions  in  a 
rotating  osteopathic  internship  or  a 
medical  residency  training  program  in 
family  medicine,  general  internal 


medicine,  or  general  pediatrics  from  six 
individuals  to  four;  and 

3.  Revising  the  requirement  that  each 
AHEC  shall  "conduct  interdisciplinary 
training  and  practice  involving 
physicians  and  other  health  personnel 
including,  where  practicable,  physician 
assistants  and  nurse  practitioners"  to 
"physician  assistants,  nurse 
practitioners  and  nurse  midwives." 

To  receive  support,  programs  must 
meet  the  requirements  of  the  regulations 
as  set  forth  in  42  CFR  part  57.  subpart 
MM. 

The  Bureau  of  Health  Professions, 
within  the  Health  Resources  and 
Services  Administration  has  substantial 
programmatic  involvement  with  the 
planning,  developing,  and 
administration  of  the  AHEC  projects  by: 

1.  Reviewing  and  approving  plans 
upon  which  continuation  of  the 
cooperative  agreement  is  contingent  to 
permit  appropriate  direction  and 
redirection  of  activities; 

2.  Reviewing  and  approving  all 
contracts  and  agreements  among 
recipient  medical  or  osteopathic  schools, 
other  health  professions,  schools  and 
community-based  centers; 

3.  Participating  with  project  staff  in 
the  development  of  funding  projections; 

4.  Developing  with  project  staff 
individual  project  data  collection 
systems  and  procedures;  and 

5.  Participating  with  project  staff  in 
the  design  of  project  evaluation 
protocols  and  methodologies. 

Section  781(e)(2)  of  the  Act  requires 
that  not  more  than  75  percent  of  total 
operating  funds  of  a  program  in  any  year 
shall  be  provided  by  the  Secretary. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria; 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
program  requirements  set  forth  in  42 
CFR  57.3804; 

2.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project;  and 

3.  The  extent  of  the  need  of  the  area  to 
be  served  by  the  AHEC's. 

In  addition,  certain  preferential 
actions  may  apply  in  the  implementation 
of  this  grant  program.  Three  categories 
of  actions  are  defined  below; 

Funding  Preferences 

Funding  of  a  specific  category  or 
group  of  approved  applications  ahead  of 
other  categories  or  groups  of 
applications,  such  as  competing 
continuations  ahead  of  new  projects. 


Funding  Priorities 

Favorable  adjustment  of  review 
scores  when  applications  meet  specified 
objective  criteria. 

Special  Considerations 

Enhancement  of  priority  scores  by 
merit  reviewers  based  on  the  extent  to 
which  applications  address  special 
areas  of  concern. 

Funding  Preference  for  Fiscal  Year  1990 

The  following  funding  preference, 
funding  priorities  and  special 
consideration  were  established  in  Fiscal 
Year  1989  and  are  being  extended  in 
Fiscal  Year  1990.  In  making  awards  for 
Fiscal  Year  1990,  a  funding  preference 
will  be  given  to  competing  continuation 
applications. 

The  preference  continues  to  be 
needed  to  maximize  both  Federal  and 
non-Federal  investments.  The  AHEC 
program  requires  a  long-term  strategy 
and  commitment.  Short-term  funding  of 
a  year  or  two  would  allow  most  projects 
to  complete  only  the  planning  and 
development  of  their  program.  For 
programmatic  reasons  this  is  the  only 
preference  needed  at  this  time. 

Funding  Priorities  for  Fiscal  Year  1990 

Additionally,  the  following  priorities 
will  be  given  to:  1.  AppUcations 
proposing  centers  in  which  substantial 
training  experience's  in  a  PHS  332 
health  manpower  shortage  area  and/or 
PHS  329  migrant  health  center,  PHS  330 
community  health  center  or  State 
designated  clinic/center  serving  an 
underserved  population. 

2.  Applications  proposing  to  develop, 
expand  or  implement  curricula 
concerning  ambulatory  and  inpatient 
case  management  of  those  with  HTV 
infection-related  diseases. 

3.  Applications  demonstrating  a 
commitment  to  geriatrics  throu^ 
development  of  innovative  educational 
ways  to  provide  improved  and  more 
effective  care  for  the  elderly. 

4.  Applications  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer-developed  guidelines  and 
standards. 

Special  Consideration  for  Fiscal  Year 
1990 

Special  consideration  will  be  given  to 
applications  proposing  centers  that 
serve  health  manpower  shortage  areas 
with  a  greater  proportion  of  American 
Indian/Alaskan  Natives,  Asian/PaciBc 
Islanders,  Blacks  dnd/or  Hispanics,  than 
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exists  in  the  general  population  in  the 
United  States. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (U-76).  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8C-28,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-6857. 

Completed  apphcation  materials 
should  be  returned  to  the  Grants 
Management  Officer  at  the  above 
address. 

Questions  regarding  programmatic 
information  should  be  directed  to: 
Division  of  Medicine,  Multidisciplinary 
Centers  and  Programs  Branch,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane.  Room  4C-05,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6950. 

The  standard  application  form  PHS 
6025-1  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

The  application  deadline  date  is 
January  9, 1990. 

Applications  will  be  considered  as 
meeting  the  deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  13.824  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  October  20, 1989. 

John  H.  Kelso. 

Acting  Administrator. 

[FR  Doc  89-27305  Filed  ll-2Q-«9:  8:45  amj 
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Program  Announcement  and  Funding 
Priorities  for  Grants  for  Programs  for 
Physician  Assistants 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990,  Grants 
for  Programs  for  Physician  Assistants 
are  being  accepted  under  the  authority 
of  section  788(d)  formerly  section  783(a) 
of  the  Public  Health  Service  Act,  as 
amended  by  Public  Law  100-607. 

Section  788(d)  authorizes  the  award  of 
grants  to  accredited  schools  of  medicine 
or  osteopathic  medicine  and  other 
public  or  nonprofit  private  entities  to 
assist  in  meeting  the  cost  of  planning, 
developing  and  operating  or  maintaining 
programs  for  the  training  of  physician 
assistants  as  defined  under  section 
701(8)  of  the  Pubhc  Health  Act. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  include 
funding  for  this  program.  Applicants 
should  be  advised  that  this  program 
aimouncement  is  a  contingency  action 
being  taken  to  ensure,  that  should  funds 
become  available  for  this  purpose, 
grants  can  be  awarded  in  a  timely 
fashion  consistent  with  the  needs  of  the 
program  as  well  as  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

To  receive  support,  programs  must 
meet  the  requirements  of  sections  701(8) 
and  788(d)  of  the  Act  and  program 
regulations  implementing  these  sections 
published  at  42  CFR  part  57.  subparts  H 
and  L 

Each  application  must  contain  or  be 
supported  by  assurances  that  the 
applicant  institution  has  appropriate 
mechanisms  for  placing  graduates  of  the 
training  program  in  positions  for  which 
they  have  been  trained. 

"Program  for  the  Training  of  Physician 
Assistants"  is  defined  at  42  CFR  57.801- 
803  as  a  program  which  has.  among 
other  elements,  the  objective  of  training 
graduates  who  are  capable  of  providing 
primary  health  care  and  training  in  the 
areas  of  primary  care,  disease 
prevention,  health  promotion,  geriatric 
medicine  and  home  health  care. 

The  following  criteria  will  be 
considered  in  the  review  of  applications: 

1.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirements  set  forth  in  the 
regulations; 

2.  The  potential  effectiveness  of  the 
project  in  carrying  out  the  purposes  of 
section  788(d)  of  the  PHS  Act  and  42 
CFR  part  57  subparts  H-I; 

3.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project; 


4.  The  local,  regional  and  national 
needs  the  project  proposes  to  serve; 

5.  The  adequacy  of  the  project's  plan' 
for  placing  graduates  in  health 
manpower  shortage  areas; 

6.  The  soundness  of  the  fiscal  plan  for 
assuring  effective  use  of  grant  funds; 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support;  and 

8.  The  adequacy  of  the  project's  plan 
to  develop  and  use  methods  designed  to 
attract  and  maintain  minority  and 
disadvantaged  students  to  train  as 
physician  assistants. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications: 

1.  Funding  preferences — funding  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  apphcations.  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  m6rit 
reviewers  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 

The  Administration  does  not  intend  to 
apply  any  funding  preferences  or  special 
considerations  in  the  review  of 
applications  for  Fiscal  Year  1990. 

Funding  Priorities  for  Fiscal  Year  1990 

In  determining  the  order  of  funding  of 
approved  applications,  a  funding 
priority  will  be  given  to  the  following: 

(1)  Projects  which  satisfactorily 
demonstrate  enrollment  of 
underrepresented  minorities  in 
proportion  to  or  exceeding  their 
percentage  in  the  general  population  or 
can  document  an  increase  in  the  number 
of  underrepresented  minorities  (i.e. 
Black.  Hispanic  and  American  Indian/ 
Alaskan  Native)  over  average 
enrollment  of  the  past  three  years  in  a 
training  program. 

(2)  Projects  in  which  substantial 
training  experience  is  in  a  PHS  332 
health  manpower  shortage  area  and/or 
PHS  329  migrant  health  center.  PHS  330 
community  health  center,  PHS  781 
funded  Area  Health  Education  Center, 
or  State  designated  clinic/center  serving 
an  underserved  population. 

(3)  Applications  that  demonstrate 
sufficient  curricula  time  and  offerings 
devoted  to  assuming  competence  in  the 
prevention,  recognition  and  treatment  of 
those  with  HTV  Lnfection-related 
diseases. 
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(4)  Applications  that  demonstrate 
sufficient  curricula  time  and  offerings 
devoted  to  assuring  competence  in 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer-developed  guidelines  and 
standards. 

These  priorities  were  established  in 
FY  1989  and  the  Administration  is 
extending  them  in  FY  1990. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (D-21).  Bureau  of  Health 
professions.  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane.  Room  8C-26,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-6960.  " 

Application  materials  should  be 
mailed  to  the  Grants  Management 
Officer  at  the  above  address. 

Questions  regarding  programmatic 
information  should  be  directed  to: 
Multidisciplinary  Centers  and  Programs 
Branch,  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  .Administration,  5600 
Fishers  Lane,  Room  4C-13,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6950. 

To  receive  consideration,  applications 
must  meet  the  deadline  of  December  15. 
1989.  which  means  they  must  either  be: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6C25-1.  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

This  program  is  listed  at  13.886  in  the 
Catalog  of  Federal  Domestric 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  October  20. 1989. 
loiin  H.  Kcbo. 

Acting  Administrator. 

|FR  Doc.  83-27304  Filed  11-20-89:  8:45  am) 

BILLING  COK  4160-1S-M 


National  Institutes  of  Health 
National  Cancer  Institute;  Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  j^iven  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute.  December  4- 
5. 1989,  Building  31C.  Conference  Room 
10,  6th  Floor,  National  Institutes  of 
Healtii.  9000  Rockville  Pike.  Bethesda, 
Maryland  20892.  Meetings  of  the 
Subcommittees  of  the  Board  will  be  held 
at  the  times  and  places  listed  below. 
Except  as  noted  below,  the  meetings  of 
the  Board  and  its  Subcommittees  will  be 
open  to  the  public  to  discuss  issues 
relating  to  committee  business  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  sp^ce 
available. 

It  may  be  necessary  to  close  a  portion 
of  the  Board  meeting  to  the  public  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  tide  5. 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  J.  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute.  9000  Rockville  Pike.  Building 
31,  Room  10A06,  National  Institutes  of 
Health,  Bethesda,  MD  20892  (301/496- 
5708)  will  provide  a  summary  of  the 
meeting  and  rosters  of  the  Board 
members,  upon  request. 

Name  of  Committee:  Subcommittee  on 
Information  and  Cancer  Control. 

Executive  Secretary:  Mr.  Paul  Van 
Nevel,  Building  31,  Room  10A31, 
Bethesda.  Maryland  20892  (301)  496- 
6631. 

Date  of  Meeting:  December  4. 1989. 

PJace  of  Meeting:  Building  31 C. 
Conference  Room  7. 

Open:  7:30  a.m.  to  adjournment. 

Agenda:  To  discuss  interim  measures 
of  progress  toward  meeting  the  Year 
2000  goals. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Executive  Secretary:  Judith  Whalen. 
Building  31.  Room  11A19.  Bethesda.  MD 
20892(301)496-5515. 

Date  of  Meeting:  December  4, 1989. 

Place  of  Meeting:  Building  31 C. 
Conference  Room  8. 

Open:  Immediately  following  the 
NCAB  meeting  to  adjournment. 


Agenda:  To  aiscuss  the  Biennial 
Report  and  the  1990  budget. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Executive  Secretary:  Mrs.  Barbara 
Bynum.  Building  31.  Room  11A03, 
Betiiesdd,  MD  20892  (301)  496-5147. 

Date  of  Meeting:  December  4-5. 

Place  of  Meeting:  Building  3lC 
Conference  Room  10. 

Open:  December  4.  8:30  a.m.  to  recess. 

Closed:  December  5  (if  necessary) 
approximately  1  p.m.  to  2  p.m.  for 
meeting  on  Subcommittee  on  Special 
Actions  for  Grants. 

Open:  December  5.  8KX)  a.m.  to 
adjournment. 

Agenda:  Reports  on  activities  of  the 
President's  Cancer  Panel;  the  Director's 
Report  on  the  National  Cancer  Institute; 
Subcommittee  Reports;  New  Business, 
and  if  necessary  discussion  of  grant 
applications. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  (13.392,  Project  grants  in 
cancer  construction:  13.393,  Project  grants  in 
cancer  cause  and  prevention;  13.394,  Project 
grants  in  cancer  detection  and  diagnosis; 

13.395,  Project  grants  in  cancer  treatment; 

13.396,  Project  grants  in  cancer  biology; 

13.397,  Project  grants  in  cancer  centers 
support;  13.398,  Project  grants  in  cancer 
research  manpower  and  13.399.  Project 
grants  and  contracts  in  cancer  control) 

Dated:  November  14, 1989. 
Betty  J.  B«veridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  89-27290  Filed  11-20-89;  8:45  am] 

aiLUNQ  COOC  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting  of  Board 
of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  December  11. 12  and  13, 
1989.  The  meeting  will  be  held  in 
Conference  Room  437.  Building  4. 
National  Institute  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
on  December  11  from  9  a.m.  until  12  p.m. 
During  this  open  session,  the  permanent 
staff  of  the  Laboratory  of  Molecular 
Microbiology,  and  the  Laboratory  of 
Viral  Diseases  will  present  and  discuss 
their  immediate  past  and  present 
research  activities. 

In  accordance  with  the  provisions  set 
forth  in  Sec.  552b(c)(6).  title  5,  U.S.C.  and 
Sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  on 
December  11  from  8:30  a.m.  until  9  a.m. 


46160 Federal  Register  /  Vol.  54.  No.  223  /  Tuesday.  November  21.  1989  /  Notices 


and  from  12  p.m.  until  recess,  on 
December  12  from  8  a.m.  until  recess 
and  on  December  13  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  including 
consideration  of  personal  qualifications 
and  performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892, 
telephone  (301-496-6717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  John  I.  Gallin,  Executive  Secretary, 
Board  of  Scientific  Counselors,  NIAID, 
National  Institutes  of  Health,  Building 
10.  Room  11C103,  telephone  (301-496- 
3006],  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13-301.  National  Institutes  of 
Health.) 

Dated:  November  9, 1989. 
Betty ).  Baveridgfl, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  89-27291  Filed  11-20-89;  8:45  am] 

BIUJNG  CODE  41«H)1-II 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

SubsistefKe  Resource  Commission 
Meeting 

agency:  National  Park  Service,  Interior. 
action:  Subsistence  Resource 
Commission  meeting. 

summary:  The  National  Park  Service 
announces  an  upcoming  meeting  of  the 
Subsistence  Resource  Commission  of 
the  Gates  of  the  Arctic  National  Park. 
The  following  agenda  items  will  be 
discussed: 

(1)  Election  of  chairman  and 
introduction  of  new  members. 

(2)  Introduction  of  guests. 

(3)  Review  of  commission  authorities 
and  responsibilities. 

(4)  Review  of  minutes  from  last  meeting. 

(5)  Review  of  the  Secretary  of  the 
Interior's  response  to  the  Subsistence 
Hunting  Plan  Recommendations. 

(6)  Work  on  re-draft  of  Subsistence 
Hunting  Plan  Recommendations. 

(7)  Review  of  1989  park  plans  and 
activities. 


(8)  New  business. 
DATE:  The  meeting  will  begin  on 
November  16. 1989  at  8:30  a.m.  and 
conclude  on  November  17. 1989  at 
approximately  12:30  p.m. 
ADDRESS:  The  meeting  will  be  held  at 
the  Regency  Fairbanks  Hotel.  95 10th 
Avenue,  Fairbanks.  Alaska  99701. 
FOR  FURTHER  MFORINATKM  CONTACr. 
Roger  ].  Siglin,  Superintendent,  Gates  of 
the  Arctic  National  Park,  P.O.  Box  74680, 
Fairbanks,  Alaska  99707  (phone  (907) 
456-0281). 

SUPPLEMENTARY  INFORMATION:  The 
Gates  of  the  Arctic  National  Park's 
Subsistence  Resource  Commission  is 
authorized  under  title  VIII.  section  608, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96-487, 
and  operates  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

BoydEviaoo. 

Rf^ional  Director. 

[FR  Doc.  89-27309  Filed  ll-20-«9;  8:45  am] 

BU.UNQ  CODE  4310-70-M 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  11, 1989.  Pursuant  to  S  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  December  6, 1989. 
Amy  Ffldennan, 

Acting  Chief  of  Registration,  National 
Register. 

ILUNOIS 

Pulaski  Couoty 

Olmstead  Depot,  Front  St.  h  Caledonia  Ave.. 
Olmstead,  89002101 

KENTUCKY 

Clay  County 

Peabody—Forsdon  Historic  District,  KT  66,  S 
of  Big  Creek.  Big  Creek  vicinity.  89002099 

NEW  YORK 

Hamihon  County 

Whelan  Camp,  Mick  Rd.,  Long  Lake,  89002088 

Kings  Couaty 

Sl  Paul's  Protestant  Episcopal  Church,  199 
Carroll  St.,  New  York  89002088 

Montgomery  County 

Rates — Englehardt  Mansion,  19  Washington 
St..  St.  lohnsville,  89002091 


Larrowe  House.  S.  Main  St. /US  415. 
Cohocton.  89002068 

New  Yotk  County 

Duke  Residence,  1009  Fifth  Ave.,  New  York. 

89002090 
Mount  Morris  Bank,  E.  125th  St.  and  Park 

Ave..  New  York.  89002067 

Oneida  County 

Weaver,  Gen.  John  C,  House,  711  Herkimer 
Rd..  Utica.  89002093 

Seneca  County  > 

Christ  Evangelical  and  Reformed  Church.        ; 
Main  St..  Fayette.  89002092  ' 

PENNSYLVANL\ 

Annstrong  County 

Ford  City  Armory  (Pennsylvania  National 
Guard  Armories  MPS),  301  Tenth  St.,  Ford 
City,  89002074 

Blair  County 

Tyrone  Armory  (Pennsylvania  National 
Guard  Armories  MPS),  956  S.  Logan  Ave.. 
Tyrone.  69002083 

Centre  County 

Relief  ante  Armory  (Pennsylvania  National 
Guard  Armories  MPS),  E.  Bishop  St.. 
Bellefonte.  69002068 

Clearfield  County 

Clearfield  Armory  (Pennsylvania  National 
Guard  Armories  MPS),  Coal  Hill  Rd., 
Clearfield.  89002072 

Cumberland  County 

Carlisle  Armory  (Pennsylvania  National 
Guard  Armories  MPS).  504  Cavalry  Rd.. 
Carlisle.  89002071 

Delaware  County 

Media  Armory  (Pennsylvania  National 
Guard  Armories  (MPS),  12  E.  Stale  St.. 
Media,  89002077 

Merion  Golf  Club.  East  and  West  Courses, 
Ardmore  Ave..  Ardmore.  89002085 

Elk  County 

Ridgway  Armory  (Pennsylvania  National 
Guard  Armories  MPS).  72  N.  Broad  St., 
Ridgway.  69002078 

Erie  County 

Erie  Armory  (Pennsylvania  National  Guard 
Armories  MPS),  6th  and  Parade  Sts.,  Erie, 
69002073 

Franklin  County 

Waynesboro  Armory  (Pennsylvania  National 
Guard  Armories  MPS),  N.  Grant  St., 
Waynesboro,  89002080 

Huntingdon  County  } 

Huntingdon  Armory  (Pennsylvania  Natiorwl    , 
Guard  Armories  MPS),  Standing  Stone  | 

Ave.,  Huntingdon.  69002075  ( 

Indiana  County 

Blairsville  Armory  (Pennsylvania  National 
Guard  Armories  MPS).  119  N.  Walnut  St., 
Blairsville.  89002069 
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Lackawanna  County 

Scranton  Armory  (Pennsylvania  National 
Guard  Armories  MPS).  900  Adams  Ave.. 
Scranton,  89002081 

Luzerne  County 

Kingston  Armory  (Pennsylvania  National 
Guard  Armories  MPS),  260  Market  St.. 
Wilkes-Barre.  89002084 

Northumberland  County 

Sunbury  Armory  (Pennsylvania  National 
Guaid  Armories  MPS).  Catawissa  Ave.. 
Sunbury,  89002082 

Washington  County 

Canonsburg  Armory  (Pennsylvania  National 
Guard  Armories  MPS),  W.  College  St.  and 
N.  Central  Ave.,  Canonsburg,  89002070 

Westmoreland  County 

Latrobe  Armory  (Pennsylvania  National 
Guard  Armories  MPS),  1017  Ridge  Ave.. 
Latrobe,  89002076 

Mount  Pleasant  Armory  (Pennsylvania 
National  Guard  Armories  MPS),  Eagel  and 
Spring  Sts.,  Mount  Pleasant.  69002070 

WASHINGTON 

Benton  County 

Carey.  J.  W.,  House,  Byron  Rd..  W.  of  Prosser, 
Prosser  vicinity,  89002096 

King  County 

Graham,  J.  S..  Store.  119  Pine  St.,  Seattle. 
68002094 

WaUa  Walla  Ceimty 

Walla  Walla  Valley  Traction  Company  Car 
Bam.  1102  W.  Cherry,  Walla  Walla  8802007 

Whitman  County 

United  Presbyterian  Churcli.  430  Maple  St.. 
Pulhnan.  89002095 

[FR  Doc.  69-27405  Filed  11-21-89;  a-45  am) 

BILUNG  CODE  4410-7»-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Rnance  Docket  No.  31543] 

Missouri  Pacific  Truck  Lines,  Inc.— 
Merger  Exemption — Union  Pacific 
Motor  Freight  Co. 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  pursuant  to  49  U.S.C.  1050S, 
the  Commission  exempts  from  the 
requirements  of  49  U.S.C.  11343  the 
merger  of  Union  Pacific  Motor  Freight 
Company  into  Missouri  Pacific  Truck 
Lines.  Inc.,  subject  to  standard  labor 
protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  November  28. 1989.  Petitions  for 
reconsideration  must  be  filed  by 
December  11. 1989. 

AOORESSES:  Send  pleadings  referred  to 
Finace  Docket  No.  31543  to: 


(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Joseph  D.  Anthofer.  General 
Attorney,  Jeanna  L  Regier,  Registered, 
Practitioner,  1416  Dodge  Street, 
Omaha,  NE  68179 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245.  TDD 
for  hearing  impaired:  (202)  275-1721. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pidc  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359. 

(Assistance  for  hearing  impaired  is 
available  through  TDD  services  at  (202) 
275-1721.) 

Decided:  November  14, 1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 

Noreta  R.  McGree, 

Secretary. 

[FR  Doc.  89-27374  Filed  11-20-69;  8:45  am] 

BILUNO  COOC  7035-01-H 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Angeios  Michalatos  d/b/a  Contraband 
Searches  and  Investigations,  Denial  of 
Applications  for  Registration 

On  May  26, 1989,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Angeios  Michalatos, 
d/b/a  Contraband  Searches  and 
Investigations,  of  6822  Catina  Street, 
New  Orleans.  Louisiana,  proposing  to 
deny  his  pending  applications  for 
registration  as  a  Schelude  I  and  II 
controlled  substance  researcher  under 
21  U.S.C  823ff)-  The  statutory  basis  for 
denying  the  pending  applications  is  that 
Mr.  Michalatos  is  not  currently  licensed 
to  handle  controlled  substances  in  the 
State  of  Louisiana. 

The  Order  to  Show  Cause  was  sent 
registered  mail,  return-receipt  requested 
to  the  address  listed  on  pending 
applications  for  registration.  Although 
more  than  30  days  have  elapsed  since 
the  Order  to  Show  Cause  was  received 
by  Mr.  Michalatos,  DEA  has  received  no 
request  for  a  hearing  or  any  other 
response  to  the  Order  to  Show  Cause. 
Therefore,  in  accordance  with  21  CFR 
1301.54(a).  1301.54(d),  and  1301.54(e).  the 
Administrator  determines  that  Mr. 


Michalatos  has  waived  his  opportunity 
for  a  hearing  on  the  issues  raised  in  the 
Order  to  Show  CAuse  and  enters  this 
final  order  based  upon  the  information 
contained  in  the  DEA  investigative  file. 

The  Administrator  finds  that  on 
January  7, 1989.  Angeios  Michalatos,  d/ 
b/a  Contraband  Searches  and 
Investigations,  executed  an  application 
for  registration  as  a  Schedule  U 
controlled  substance  researcher.  On 
March  14, 1988,  Mr.  Michalatos  executed 
a  second  application  for  registration  as 
a  Schedule  I  controlled  substance 
researcher.  Mr.  Michalatos  alleged  in 
attachments  to  his  applications  that 
Contraband  Searches  and  Investigations 
was  a  "business  in  which  canines  were 
trained  and  leased  to  search  for  and 
locate  concealed  contraband  narcotics 
in  conjunction  with  various  law 
enforcement  agency  investigations." 

On  November  1, 1988.  the  Louisiana 
Department  of  Health  and  Human 
Resources  (now  the  Department  of 
Health  and  Hospitals],  Bureau  of  Health 
Services  Financing,  Health  Standards 
Section,  Narcotics  and  Dangerous 
Division,  declined  to  renew  Mr. 
Michalatos'  license  to  handle  controlled 
substances  in  the  State  of  Louisiana. 
The  decision  not  to  renew  Mr. 
Michalatos'  license  was  made  following 
an  investigation  which  revealed  that  Mr. 
Michalatos  lacked  adequate  security  for 
storing  and  handling  controlled 
substances,  had  inadequate  training 
facilities  and  had  no  experience  in 
training  drug  detection  canines.  The 
Department  of  Health  and  Human 
Resources  also  concluded  that  Mr. 
Michalatos'  continued  licensure  posed  a 
danger  to  the  public  health  and  safety. 

The  Drug  Enforcement  Administration 
has  long  held  that  an  individual  cannot 
be  issued  a  DEA  Certificate  of 
Registration  for  handling  controlled 
substances  unless  he  is  so  authorized  bv 
the  state  in  which  he  is  seeking 
registration.  See  21  U.S.C.  823(f);  See 
also  Emerson  Emory,  M.D.,  Docket  No. 
85-46,  51  FR  9543  (1986);  Avner 
Kauffman,  M.D.,  Docket  No.  85-8,  50  FR 
34208  (1985);  and  Agostino  Cariucci, 
M.D.,  Docket  No.  82-20,  49  FR  33184 
(1984).  Therefore,  the  Drug  Enforcement 
Administration  cannot  consider 
registering  Mr.  Michalatos  until  he  is 
licensed  to  handle  controlled  substances 
by  the  State  of  Louisiana. 

In  addition  to  Mr.  Michalatos'  lack  of 
state  authorization  to  handle  controlled 
substances,  the  Administrator  also 
finds,  based  upon  the  conclusions  made 
by  the  Louisiana  Department  of  Health 
and  Human  Resources,  that  Mr. 
Michalatos'  registration  would  t>e 
inconsistent  with  the  public  interest.  The 
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lack  of  security  for  storing  and  handling 
controlled  substances  at  Contraband 
Searches  and  Investigations'  place  of 
business,  the  lack  of  facihties  for 
training  canines  and  Mr.  Michalatos' 
inexperience  in  training  canines  for  drug 
detection  indicate  that  Mr.  Michalatos  is 
not  in  a  position  to  handle  controlled 
substances  responsibly.  Consequently, 
his  registration  would  be  contrary  to  the 
public  interest  and  his  pending 
applications  for  registration  must  be 
denied. 

Therefore,  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  823  and  824 
and  28  CFR  0.1(X)(b),  the  Administrator 
of  the  Drug  Enforcement  Administration 
orders  that  the  pending  applications  for 
registration  as  a  Schedule  I  and  II 
controlled  substance  researcher, 
executed  by  Angelos  Michalatos,  d/b/a 
Contraband  Searches  and 
Investigations,  be,  and  they  hereby  are, 
denied. 

This  order  is  effective  November  21, 
1989. 

Dated:  November  13, 1989. 
John  C  Lanvn, 
Administrator. 
[FR  Doc.  89-27236  Filed  11-20-89:  8:45  am] 

BILUNG  COOC  4910-09-M 


[Docket  No.  89-36] 

Angela  Duncan,  d/b/a  Rainbow 
Treatment  Center,  Inc.;  Revocation  of 
Registration 

On  March  22, 1989,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Angela  Duncan,  d/b/a 
Rainbow  Treatment  Center,  Inc. 
(Respondent),  located  at  3205  East  8th 
Avenue,  Tampa,  Florida,  proposing  to 
revoke  DEA  Certificate  of  Registration 
RR(n28202,  and  to  deny  any  pending 
applications  for  renewal  of 
Respondent's  registration  as  a  narcotic 
treatment  program  under  21  U.S.C. 
823(g).  The  grounds  for  seeking  the 
revocation  of  Respondent's  registration 
were  that  the  narcotic  treatment 
program  was  no  longer  authorized  by 
the  State  of  Florida  to  handle  controlled 
substances  and  that  its  continued 
registration  was  inconsistent  with  the 
public  interest,  as  the  term  is  used  in  21 
U.S.C.  823(f)  and  824(a)(4). 

Respondent,  through  counsel,  timely 
filed  a  request  for  hearing  on  the  issues 
raised  in  the  Order  to  Show  Cause  and 
the  matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Shortly  after  Respondent 
niquested  a  hearing,  Government 


counsel  filed  a  motion  for  summary 
disposition  based  upon  Respondent's 
lack  of  state  authorization  to  handle 
controlled  substances.  Judge  Bittner 
allowed  Respondent  an  opportunity  to 
respond  to  the  Government's  motion  for 
summary  disposition.  Respondent's 
counsel  subsequently  filed  a  response  to 
the  motion  urging  that  the  matter  not  be 
summarily  dismissed.  In  that  response. 
Respondent's  counsel  admitted  that 
Respondent  lacked  state  authority  to 
handle  controlled  substances,  but 
argued  that  Respondent  expected  to 
prevail  in  a  pending  appeal  of  the  state 
suspension  action.  Respondent's  counsel 
also  claimed  that  the  grant  of  the  motion 
for  summary  disposition  would  deprive 
her  of  due  process. 

On  August  17, 1989,  Judge  Bittner 
issued  an  opinion  and  recommended 
decision  of  the  administrative  law  judge. 
In  her  decision.  Judge  Bittner  granted  the 
motion  for  summary  disposition  and 
recommended  that  the  Administrator 
revoke  Respondent's  DEA  Certificate  of 
Registration  and  deny  any  pending 
applications  for  renewal  based  upon  her 
lack  of  state  authority  to  handle 
controlled  substances.  Neither  party 
filed  exceptions  to  the  administrative 
law  judge's  opinion  and  recommended 
decision. 

After  a  careful  review  of  the  entire 
record  in  this  matter,  the  Administrator 
adopts  the  findings  and 
recommendation  of  the  administrative 
law  judge  and  concludes  that 
Respondent's  registration  must  be 
revoked  and  any  pending  applications 
for  renewal  of  said  registration  must  be 
denied. 

The  Administrator  finds  that 
Respondent  is  currently  registered  with 
the  Drug  Enforcement  Administration  as 
a  narcotic  treatment  program.  On 
October  10, 1988,  the  Florida 
Department  of  Health  and  Rehabilitative 
Services  (DHRS)  issued  an  emergency 
final  order  suspending  Respondent's 
probationary  license  to  operate  a 
methadone  treatment  program  in  the 
State  of  Florida.  DHRS  found  that, 
based  upon  numerous  controlled 
substance  violations  discovered  at  the 
treatment  program.  Respondent's 
continued  licensure  posed  an  immediate 
danger  to  the  public  health,  safety  and 
welfare  and  that  emergency  action 
suspending  Respondent's  license  was 
necessary  to  protect  the  public  interest. 
On  review,  the  Florida  Court  of  Appeals 
upheld  the  emergency  suspension  of 
Respondent's  license. 

The  Drug  Enforcement  Administrative 
does  not  have  statutory  authority  under 
the  Controlled  Substances  Act  to  allow 
Respondent  to  remain  registered  as  a 
narcotic  treatment  program  without 


proper  state  authorization  to  handle 
controlled  substances.  See  generally, 
Wingfield  Drugs,  Inc.,  Docket  No.  87-13. 
52  FR  27070  (1987);  Robert  F.  Witek. 
D.D.S..  Docket  No.  87-54,  52  FR  47770 
(1987):  and  Bobby  Watts,  M.D.,  Docket 
No.  87-71,  53  FR  11919  (1988). 
Respondent  has  not  been  authorized  by 
the  State  of  Florida  to  handle  controlled 
substances  since  October  10, 1988. 
Without  such  state  authority. 
Respondent  cannot  maintain  a  DEA 
Certificate  of  Registration. 

The  Administrator  finds  no  merit  in 
Respondent's  contention  that  the  grant 
of  summary  disposition  in  this  case 
would  deprive  her  of  due  process.  Under 
21  U.S.C.  824(a)(3),  a  registration  may  be 
revoked  or  suspended  based  upon  the 
suspension  of  the  registrant's  state 
controlled  substance  license  or 
registration.  Such  action  is  appropriate, 
regardless  of  whether  the  state  action  is 
final  or  even  whether  a  hearing  was 
held  before  the  state  agency.  See,  Robert 
F.  Witek,  D.D.S.,  supra. 

The  Administrator  finds  that  the 
motion  for  summary  disposition  was 
properly  granted.  It  is  well  established 
that  when  no  fact  question  is  involved, 
or  when  the  facts  are  agreed,  a  plenary, 
adversary  administrative  proceeding 
involving  evidence  and  cross- 
examination  of  witnesses  is  not 
necessary,  even  though  the  pertinent 
statute  calls  for  a  hearing.  In  such 
situations,  the  rationale  is  that  Congress 
does  not  intend  administrative  agencies 
to  perform  meaningless  tasks.  United 
States  V.  Consolidated  Mines  and 
Smelting  Co.,  Ltd..  455  F.2d  432, 453  (9th 
Cir.  1971);  N.LR.B.  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977);  Alfred  Tennyson 
Smurthwaite,  M.D.,  Docket  No.  77-29,  43 
FR  11873  (1978);  Philip  E.  Kirk.  MD., 
Docket  No.  82-36,  48  FR  32887  (1983); 
affd  sub  nam  Kirk  v.  Mullen.  749F.2d 
297  (6th  Cir.  1984). 

Therefore,  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  823  and  824 
and  28  CFR  0.100(b),  the  Administrator 
of  the  Drug  Enforcement  Administration 
orders  that  DEA  Certificate  of 
Registration  RR0128202,  previously 
issued  to  Angela  Duncan,  d/b/a 
Rainbow  Treatment  Center,  Inc.,  be,  and 
it  hereby  is,  revoked.  The  Administrator 
further  orders  that  any  pending 
applications  for  renewal  of  said 
registration  be,  and  they  hereby  are 
denied. 

This  order  is  effective  November  21. 
1989. 
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Dated:  November  13. 1969. 
John  C.  Lawn. 
Administrator. 
[FR  Doc  89-27237  Filed  11-20-89;  8:45  am] 

BIUJNQCOOE  441(MM-M 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  February  28, 1989, 
and  published  in  the  Federal  Register  on 
March  9, 1989.  (54  FR  10058),  Stepan 
Chemical  Co.,  Natural  Products 
Department,  100  West  Hunter  Avenue, 
Maywood,  New  Jersey  07807,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  Hsted  below: 


Dated:  November  2, 1988. 
Gene  R.  Haisiip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  89-27238  Filed  11-20-89;  8:45  am) 

BHXINO  CODE  44tO-0*-M 


Manufacturer  of  Controlled 
Sutwtances;  RegtetraHon 

By  Notice  dated  May  2, 1989,  and 
published  in  the  Federal  Register  on 
May  2. 1989,  (54  FR  20650),  Toxi-Lab, 
Ina.  2  Goodyear,  Irvine,  CA  92718  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug: 

Scttedute 

Onv 

Schedule 

Cocaine  (9041) 

Coca  Leaves  (9040) 

Benzoylecgooine  (9180).. 

II 
N 

II 

Phencycfcfine  (7471). 

1 -pipendnocydohexanecartxxArite 

(PCC)(8603). 
BefHoytecgontne  (9187) 

N 
N 

N 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  Hsted  above  is  granted. 

Dated:  November  2, 1989. 
Gene  R.  Haistip, 

Deputy  Asssitant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc  89-27234  Piled  11-20-69;  8:45  am] 

BILUNG  COOC  4410-Oe-M 


Importers  of  Controlled  Substances; 
Registration 

By  Notice  Dated  February  28, 1989, 
and  published  in  the  Federal  Register  on 
March  9, 1989.  {54FR10057).  Stepan 
Chemical  Company,  Natural  Products 
Department,  100  W.  Hunter  Avenue, 
Maywood,  NJ  07607,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of  Coca 
Leaves  (9040),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21  Code  of 
Federal  Regulations  §  1311.42,  the  above 
Rrm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Tide  21.  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  2, 1960. 
Gene  R.  Haisiip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 
[FR  Doc.  89-27235  Filed  11-20-69;  8:45  am] 

BILLING  COOe  4410-Oe-ll 


Federal  Bureau  of  Investigation 

Meeting;  Advisory  Policy  Board 
National  Crime  Infonnation  Center 

The  Advisory  Policy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  December  6-7. 1989, 
at  the  Hyatt  Regency  Phoenix,  122  North 
Second  Street,  Phoenix,  Arizona  85004. 

The  major  topics  to  be  discussed  will 
include  the  status  of  the  NCIC  2000 
Study  and  technical  and  operational 
specifications  for  certain  concepts 
proposed  in  the  NCIC  2000  Study. 

The  meeting  will  be  open  to  the  iniblic 
with  approximately  25  seats  available 
on  a  first-come,  first-served  basis.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  Advisory  Policy 
Board  before  or  after  the  meeting. 
Anyone  wishing  to  address  a  session  of 


the  meeting  shoidd  notify  the  Committee 
Management  Liaison  Officer,  Mr. 
William  A.  Bayse,  FBI,  at  least  24  hours 
prior  to  the  start  of  the  session.  The 
notification  may  be  by  mail,  telegram, 
cable  or  hand-delivered  note.  It  should 
contain  the  name,  corporate  designation, 
consumer  affiliation,  or  Government 
designation,  along  with  the  capsulized 
version  of  the  statement  and  an  outline 
of  the  material  to  be  offered.  A  person 
Mdll  be  allowed  not  more  than  15 
minutes  to  present  a  topic,  except  with 
the  special  approval  of  the  Chairman  of 
the  Board. 

Inquiries  may  be  addressed  to  Mr. 
William  A.  Bayse,  Committee 
Management  Liaison  Officer,  technical 
Services  Division,  Federal  Bureau  of 
Investigation,  Washington,  DC  20535, 
telephone  number  202-324-5350. 

Dated  November  15, 1966. 
WilUem  S.  Sescions, 
Director. 
(FR  Doc  V^ZJ-iSn  Filed  11-20-80;  8:46  em) 

■RJJNO  COOC  44t0-01-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Appty  for 
Wort(er  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  tmder  section  221  (a) 
of  die  Trade  Act  of  1974  ("die  Act")  and 
are  identified  in  the  Aopendix  to  tUs 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  Investigations  pursuant  to 
section  221  (a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writting  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  1, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
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the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  1, 1989. 

The  petitions  Bled  in  this  case  are 
available  for  inspection  at  the  Office  of 


the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street,  NW..  Washington. 
DC  20213. 


Signed  at  Washington,  DC.  this  13th  day  of 
November  1989. 
Glenn  MZech, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Apendix 


Petitioner  (union/woffcers/finn) 


Ijocation 


Date 

received 


Dateot 
petition 


Petition  No. 


Artides  produced 


Accuride  (Workers).... 

Air  Treads.  Inc  (Worliers) 

BAL  Electnc  Co.,  Inc.  (Wofl<er9).. 

Braun  Banlung  Co.  (Worliers) 

BurxJy  luting  (UAW). -. 

Cooper  Coating.  Inc.  (Workers)... 
Etonic-Tretoen  (Company) . 


George  E.  Failing  Co  (Wonders) 

Harter  Co/FaimxHjnt  Group  (WorVers).... 

(The)  Hotoscan  Corp  (Company) 

John  Browm  E&C  Inc.  (Company) 

LirxJell  Drop  Forge  Co.  (WorKers) 

New  York  Bronze  Po«»er,  Go  (Company) 
Now  York  Bronze  Power,  Co  (Company) 

Packaging  Resources,  Inc  (Workers). 

PfX)tec^  Inc.  (Workers) 

Refill  Fitter  Co.  (Company) 

Republic  Hose  Mfg.  Corp.  (URW) 
(The)  Ridge  Co.  (Company) 

Secunty  Heel  Crop.  (Workers) 

Sims  Casting  Corp.  (USWA) „... 

SWEh4CO-Westem,  Inc.  (Company) 

Williams  &  Hinton  Well  Serv..  Inc.  (Workers) _.... 


Henderson,  KY 

Miami,  FL 

Seminole,  OK 

Pittsburgn.  PA 

Winchester.  KY 

Ellinwood.  KS 

BeMast  ME 

Enid,  OK 

Strugis,  Ml 

Edison,  NJ 

Casper.  WY 

Lansing,  Ml 

Newark.  NJ „... 

Port  Elizabetti.  NJ... 

Cedar  Grove.  NJ 

Williams-town,  MA„. 

Perth  Amboy.  NJ 

Your>gstown,  OH 

Forks,  WA 

Manchester,  NH 

Syracuse.  NY 

Denver.  CO 

Dethi.  LA 


11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/69 
11/13/89 
11/13/89 
11/13/69 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/89 
11/13/69 


11/2/89 
10/23/89 

11/1/89 

10/S/69 
10/31/89 
10/13/89 
10/13/89 

11/2/89 
10/28/89 

9/15/89 
10/30/89 
10/20/69 
10/21/69 
10/21/69 
10/27/69 

11/1/69 

11/2/69 
10/31/69 

11/1/69 

11/2/69 
10/30/69 

11/3/69 
10/30/69 


23,592 
23,593 
23,594 
23,595 
23,596 
23,597 
23,598 
23,599 
23,600 
23.601 
23,602 
23,603 
23,604 
23,605 
23,606 
23,607 
23,606 
23,609 
23,610 
23.611 
23,612 
23,613 
23.614 


Truck  Wheel*. 

Retread  Air  Line  Tires  Service. 

OUAGas. 

Bread  &  Rods. 

Fabricated  Automotive  Tubing. 

Repairs  lor  OH,  Leakage. 

Water  Well  Drilling  Equip. 

Oairs. 

Lasier  Printers. 

Oil  a  Gas. 

Drop  Forgings. 

Paints  a  Bruslies. 

Paints  &  Brushes. 

Food  Containers  A  Lids. 

Lithographic  Film  &  Paper. 

Refill  Cartndges, 

Hydraulic  Hoses. 

Lumber. 

Heels. 

Castings. 

Oil  &  Gas. 

Oil&GAs 


[FR  Doc.  89-27354  Filed  11-20-89:  8:45  am] 

BHXMMCOOE  4510-30-11 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identiHed  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  il, 
chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
tlireatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  sliown  below, 
not  later  than  December  1, 1989. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  1,  1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  DC  this  6th  day  of 
November  1989. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (union/workers/firm) 


Location 


Oats 
received 


Oateof 
petition 


Petition 

number 


Articles  produced 


Ahjmmom  Co.  o»  America  (ALCOA)  (Workers).. 
American  Shim  Steel  Co.  (Workers). 

American  Tnm  Co.  (ACTWU) 

Baxters  Heatth  Products  (Workers)... 
C.S.D.C.  (Workers). 

Consolidated  Coal  Co.  (UMWA) 

Dexler  Kmtting  Mills  (Wortters) 

Ek»  Dress  Co..  Inc.  (ILGWU) _ 

Frank  Saltz  S  Sons  Co.  (ACTWU) ... 

Frank  Saltz  &  Sons  Co.  (ACTWU) _... 

General  Molors-Rsher  Guide  (GM/UAW) 

Grade  Products  D>v.  Louis  M.  Gerson  Ca,  Inc. 
(Workers). 

Hercules,  Incorp.  (UPIU) „ 

Leonard  Hudson  Drilling  Co.  (Workers) „.. 


Wenatchee.  WA 

New  Kensington.  PA. 

Rochester,  NY 

Kingstree.  SC 

BranchvUle.  NJ 

Morgantown.  WV 

Wellington.  NJ _ 

Holyoke.  MA 

Passaic.  NJ „ 

WaMington,  NJ 

Detroit,  Ml.. 
Chattanooga.  TN .._ 

Covington.  VA 

Pampa.  TX 


11/6/69 
11/6/69 
11/6/89 
11/6/89 
11/6/69 
11/6/69 
11/6/89 
11/6/69 
11/6/69 
11/6/69 
11/6/69 
11/6/69 

11/6/89 
11/6/89 


10/24/89 
10/26/69 
10/20/89 
10/13/89 
10/20/89 
10/12/89 
10/24/69 
10/23/69 
10/19/89 
10/19/69 
10/27/69 
10/25/69 

10/24/69 
9/29/69 


23.567 
23.568 
23.569 
23.570 
23,571 
23.572 
23,573 
23,574 
23,575 
23.576 
23,577 
23.578 

23.579 
23.580 


Aluminum  products. 

Steel  strips. 

Buttons. 

Devices  and  gtoves. 

Semicor-kictors. 

Coal. 

Merts'  and  womens'  sweaters. 

Ladies'  dresses. 

Mens'  suits. 

Mens'  suits. 

Auto  hardware. 

Yardsticks,  paddtos  blocks. 

Polypropylerw  film. 

Drilling  for  unaffiliated  &  companies. 


Federal  Register  /  Vol.  54,  No.  223  /  Tuesday.  November  21.  1989  /  Notices 


48165 


Appendix— Continued 


Petitkmer  (union/workers/firm) 


Locatnn 


Date 
received 


Dateot 


Petition 
number 


Aitdes  produced 


LIthocraft  Inc.  (Workers) 

Manhattan  Fashions  Inc.  (Company) 

Mauktin  &  Son  Logging  Co.  (Company) 

04K  Trojan  Industries.  Inc 

Orweco  Incorp.  (Workers) 

Performance  Treds.  Inc.  (Workers) 

Polycast  Tectifxjiogy  Corp 

Smiths  Industnes-SLI  Div.  (Workers) 

UNOCAL/Casper  Distnct  (Workers) 

Union  Pacific  Resources  (Workers) 

Unimnerals  Corp.  (Workers) 


Cartstadt  NJ 

Union,  City,  NJ 

Jefferson,  TX 

Batauia,  NY 

Shipperfsburg.  PA 

Suffem,  NY 

Hackensack,  1^1... 
Fk)rt\am  Park,  NJ. 

Casper.  WY 

Denver,  CO 

Houston,  TX 


11/6/89 
11/6/69 
11/6/69 
11/6/69 
11/6/89 
11/6/89 
11/6/88 
11/6/88 

11/6/68 
11/6/69 
11/6/89 


10/19/69 
10/26/69 
10/17/69 
10/24/69 
10/23/69 
10/26/89 
10/27/89 
10/4/89 

10/18/69 
10/25/69 
10/22/69 


23.581 
23.582 
23.563 
23,564 
23,565 
23,586 
23.567 
23.586 

23.569 
23.590 
23.591 


lJtt>ographic  printed  material. 

Ladies'  coats. 

Hardwood  lumber. 

Constructkjn  eqwpment 

Ladies'  sportsvrear  and  dresses. 

Retreaded  tires. 

Acrylic  sheets. 

Aerospace  matenal  communication  systems  and 

components. 
Oil  and  gas. 
Oil  and  gas. 
Drilling  fkjids. 


[FR  Doc.  89-27351  Filed  11-20-89:  8:45  am) 
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[TA-W-20,5751 

Amstar  Sugar  Corp.,  Bunker  Hill 
Refinery,  Ctiarlestown,  MA. 

Notice  of  Negative  Determination  on 
Reconsideration  Pursuant  to  a  remand 
by  the  U.S.  Court  of  International  Trade, 
dated  August  25, 1989,  in  Sugar  Workers 
Union.  Local  *1660.  ILA,  AFL-CIO.  v. 
Secretary  of  Labor  (USCIT  88-08-00670) 
the  Department  malces  the  following 
negative  determination  on  remand  for 
workers  of  Amstar  Sugar  Corporation, 
Bunker  Hill  refinery,  Charlestown, 
Massachusetts. 

The  workers  at  the  Bunker  Hill 
refinery  produced  refined  cane  sugar 
products  for  wholesale  and  retail 
customers,  independent  distributors  and 
manufacturers  of  products  containing 
sugar.  The  Bunker  Hill  refinery  closed 
on  March  18, 1988. 

The  Department's  initial  denial  was 
based  on  the  fact  that  the  increased 
import  criterion  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 
was  not  met.  U.S.  imports  of  refined 
cane  and  beet  sugar  were  negligible  and 
declined  absolutely  and  relative  to 
domestic  shipments  in  1987  compared  to 
1986.  The  Department  also  conducted  a 
survey  of  major  declining  customers  of 
the  Bimker  Hill  refinery  and  found  that 
their  import  purchases  of  refined  sugar 
in  the  first  quarter  of  1988  were  not 
important  and  did  not  contribute 
importantly  to  any  employment  declines 
at  the  subject  refinery. 

The  USCITs  remand  directs  the 
Department  in  its  reconsideration  to 
respond  to  the  GAO  Report  and 
examine  the  effects  which  imported 
sugar  blends  and  sugar  substitutes  had 
on  employment,  production  and  sales 
declines  at  the  Bunker  Hill  refinery. 

On  remand,  the  Department  surveyed 
Bunker  Hill's  customers  on  imported 


sugar  substitutes  and  imported  sugar 
blends.  The  survey  showed  that  none  of 
the  customers  imported  sugar 
substitutes  during  1986, 1987  or  in  the 
first  quarter  of  1988. 

With  respect  to  sugar  blends, 
investigation  findings  show  that  they 
include  products  containing  mostly 
sugar — ice  tea  mixes,  kool  aid  and 
products  like  "Ihire  Sweet" — a 
granulated  blended  sugar  containing 
approximately  80  percent  sucrose  and  20 
percent  dextrose. 

To  determine  whether  the  sugar 
blends  are  like  or  directly  competitive 
with  refined  sugar,  the  .Department 
looked  at  their  end  use.  If  sugar  is 
incorporated  into  another  product  like 
an  ice-tea  mix.  kool  aid  etc.,  the  sugar  is 
viewed  much  like  a  component  and 
would  not  be  considered  either  like  or 
directly  competitive  with  refined  sugar. 
This  issue  was  addressed  in  United 
Shoe  Workers  of  America,  AFL-CIO  v. 
Bedell,  506  F.2d  174,  (D.C.  Cir.  1974).  The 
court  held  that  imported  finished 
women's  shoes  were  not  like  or  directly 
competitive  with  shoe  components — 
shoe  counters.  Similarly,  refined  sugar 
incorporated  in  the  finished  article  (ice- 
tea  mix  and  other  products  containing 
sugar)  cannot  be  considered  like  or 
directly  competitive  with  the  finished 
article. 

The  investigative  findings  found  on 
remand  show  that  blended  sugar,  like 
"Ihire  Sweet",  purchased  by  some  of 
Bunker  Hill's  grocery  customers  is 
substitutable  for  refined  sugar  as  a 
sweetener  and  is  competitive  in  price 
with  refined  sugar.  However,  the 
Department's  survey  found  that  most  of 
Bunker  Hill's  customers  did  not  import 
blended  sugar.  The  few  customers  who 
imported  sugar  had  import  purchases 
that  were  not  impotant  in  the  relevant 
time  period  surveyed.  None  of  Bunker 
Hill's  manufacturing  customers  imported 
blended  sugar,  only  the  grocery 
customers  did. 

Other  findings  on  remand  show  that 
the  lune  1988  GAO  Report  (Sugar 


FVogram — Issues  Related  to  Imports  of 
Sugar  Containing  Products)  did  not 
address  the  issue  of  the  magnitude  of 
U.S.  imports  of  sugar  blends  and 
substitutes.  Rather  that  report  concerns 
allegations  of  illegal  activities  whereby 
sugar  is  imported  ostensibly  for  use  in 
the  manufacture  of  sugar  blended 
products  either  for  export  or  for  entry 
into  the  U.S.  market.  "There  is  very  Httle 
in  the  GAO  report  that  can  be 
considered  in  the  Department's 
determination. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  workers  of  Amstar 
Corporation's  Bunker  Hill  Refinery  in 
Charlestown,  Massachusetts. 

Signed  at  Washington.  DC  this  13th  day  of 
November  1989. 
Robert  O.  Deslongchamps, 
Director,  Office  of  Legislation  and  Actuarial 
Services.  UIS. 
[FR  Doc.  89-27352  Filed  11-20-89;  8:45  am) 
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Mine  Safety  and  Health  Adminiatration 

[Docket  No.  M-«»-166-C] 

Island  Creek  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Island  Creek  Coal  Co.,  250  West  Main 
Street,  P.O.  Box  11430,  Lexington, 
Kentucky  40575-1430  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Hamilton 
No.  2  Mine.  2nd  Main  North  (I.D.  No.  15- 
02706)  located  in  Union  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 


II 
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1.  The  petition  concerns  the 
requirement  that  seals  be  examined  on  a 
weekly  basis. 

2.  Due  to  hazardous  roof  conditions, 
the  immediate  vicinity  of  the  five  seals 
located  in  the  two  left  entries  of  the  2nd 
Main  North  cannot  be  safely  traveled. 

3.  Rehabilitation  of  the  loose  roof 
would  expose  miners  to  hazardous 
conditions,  and  there  is  no  place  to 
construct  a  new  set  of  seals  that  would 
be  effective  in  the  immediate  area. 

4.  As  an  alternate  method,  petitioner 
proposes  to  establish  an  evaluation 
point  where  weekly  examinations  would 
be  made. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  21, 1989.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  14, 1969. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  89-27353  Filed  11-20-89:  8:45  am) 
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Occupational  Safety  and  Health 
Administration 

(Docket  No.  NRTL-2-89] 

American  Gas  Association 
Laboratories;  Notice  of  Application 

agency:  Occupational  Safety  and 
Health  Administration.  Labor. 
ACTION:  Notice  of  application  for 
recognition  as  a  nationally  recognized 
testing  laboratory,  and  preliminary 
finding. 

SUMMARY:  This  notice  announces  the 
application  of  the  American  Gas 
Association  Laboratories  for  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR  1910.7, 
and  presents  the  Agency's  preliminary 
fmding. 

DATE:  The  last  date  for  interested 
parties  to  submit  comments  is  January 
27, 1990. 

ADDRESS:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 


Determination.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  Third  Street  and  Constitution 
Avenue,  NW.,  Room  N3653. 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
]ames  J.  Concannon,  Director.  Office  of 
Variance  Determination,  NRTL 
Recognition  Program  at  the  above 
address.  Telephone:  (202)  523-7193. 

Notice  of  Application 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  American  Gas 
Association  Laboratories  has  made 
application  pursuant  to  section  6(b)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (84  Stat.  1593,  29  U.S.C.  655), 
Secretary  of  Labor's  Order  No.  9-83  (48 
FR  35763),  and  29  CFR  1910.7  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

The  addresses  of  the  laboratories 
covered  by  the  application  are  as 
follows: 

American  Gas  Association  Laboratories, 
Cleveland  Laboratory,  8501  East 
Pleasant  Valley  Road.  Independence 
(Cleveland).  Ohio  44131;  and 
American  Gas  Association  Laboratories. 
Los  Angeles  Branch  Laboratory,  1425 
Grande  Vista  Avenue,  Los  Angeles. 
California  90023. 

Regarding  the  merits  of  the 
application,  the  applicant  contends  that 
it  meets  the  requirements  of  29  CFR 
1910.7  for  recognition  in  the  areas  of 
testing  which  it  has  specified. 

The  American  Gas  Association 
Laboratories  (AGA  Labs)  states  that  it 
certifies  appliances  for  compliance  with 
the  American  National  Standards 
Institute's  (ANSI)  American  National 
Standards  for  Safety  and  Health. 
Specifically,  it  certifies  appliances  for 
compliance  with  the  Z21  series  dealing 
with  gas-burning  appliances,  and  with 
the  Z83  series,  which  covers  industrial 
gas  equipment,  and  has  requested 
recognition  for  these  standards  as  they 
apply  to  the  OSHA  requirements  for 
liquefied  petroleum  gas.  The  AGA  Labs 
also  serve  as  the  administrative 
secretariat  for  those  primary  ANSI 
standards  committees  that  have 
responsib'lHy  for  residential  and 
commercial  gas  appliances  and  their 
installation. 

The  applicant  states  that  it  has  a 
written  procedure  for  handling  of 
complaints  between  the  applicant  and 
the  AGA  Labs.  This  procedure  is 
incorporated  in  the  Application  for- 
Certification  which  is  the  contract 
between  the  applicant  for  testing  and 
the  AGA  Labs.  Section  7.  Appeal 
Procedures,  details  the  options  open  to 
the  manufacturer  in  case  of  a  dispute. 


(See  Ex.  2.A..  pp.  159  and  165). 
Complaints  from  local  and  federal 
inspectors  and  the  public  are  handled  by 
either  the  Program  Coordination  and 
Development  or  the  Follow-Up  Services 
Managers.  (See  Exs.  3.A.(1),  p.  8,  item 
7.4;  3.A.(2).  p.  7.  item  7.4;  and  2.C..  p.  2 
and  pp.  11-12). 

The  applicant  also  assures  that  it 
maintains  effective  procedures  for 
producing  creditable  findings  or  reports 
that  are  objective  and  without  bias. 

The  laboratories  are  equipped  to 
conduct  testing  of  commercial  and 
industrial  gas  consuming  appliances, 
and  AGA  Lab's  Equipment  Development 
and  Calibration  Department  maintains 
calibration  and  National  Institute  of 
Standards  and  Technology  (NIST). 
formerly  National  Bureau  of  Standards 
(NBS).  traceability  of  the  instruments 
and  equipment  used  during  the 
certification  program  and  develops  or 
acquires  new  test  equipment  and 
instruments  as  needed.  Written  lists  of 
all  instruments  and  equipment,  as  well 
as  specific  calibration  procedures  for 
various  types  of  instruments  and 
equipment,  are  also  maintained.  Actual 
calibration  is  carried  out  either  in-house 
or  by  contractor. 

The  AGA  Labs  lists  a  large  staff  of 
qualified  personnel,  and  has  facihties 
which  are  adequate  to  store,  handle  and 
condition  the  products  to  be  tested  as 
well  as  any  instruments  and  equipment 
to  be  utilized  in  the  testing.  Included  in 
its  application  was  an  extensive  list  of 
test  equipment  maintained  at  both 
facilities  (Ex.  2.A.,  pp.  1-35). 

The  applicant  states  that  it  has 
several  steps  in  the  control  of  the  quality 
of  testing  and  reporting  to  its  client.  All 
test  work  is  reviewed  on  the  job  by  the 
immediate  supervisor  of  the  test 
engineers  to  determine  compliance  with 
the  test  method  prescribed  in  the  ANSI 
test  standard.  All  test  data  is  further 
reviewed  by  a  certification  engineer 
responsible  for  the  design  certification 
of  the  appliance  and  the  preparation  of 
the  report  given  to  the  client. 

The  applicant's  copyrighted  listing 
mark  is  required  to  be  included  on  the 
rating  plate  of  listed  products. 
Manufacturers  are  required  to  maintain 
records  of  the  distribution  of  products 
bearing  these  rating  plates  which  are 
examined  by  AGA  Labs  during  their 
manufacturing  site  inspections.  (See  Ex. 
3.A(1),  p.  10.  item  8.4  and  Ex.  3.A.(2)..  p. 
8.  item  8.4). 

The  AGA  Labs  maintains  that  it 
carriers  out  mandatory  factory  foUow-up 
and  inspection  programs  to  verify  that 
products  continue  to  meet  the 
requirements  of  the  test  standards. 
These  programs  are  as  follows: 
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The  "old"  system,  covering  some  50% 
of  the  manufacturers  currently  listed, 
requires  that  at  least  one  announced 
and  one  unannounced  inspection  be 
conducted  at  the  manufacturing  site 
each  year  for  each  representative  mode! 
listed.  Each  representative  model  is 
required  to  be  completely  recertified  and 
retested  every  5  years. 

The  "new"  system  requires  that 
quarterly  inspections  be  made  at  the 
manufacturing  site.  It  is  mandatory  for 
all  new  clients  and  optional  for 
manufacturers  presently  having 
products  hsted.  On  July  1, 1991,  it  will  be 
mandatory  for  all  manufacturers.  Three 
of  the  inspections  are  to  be  announced 
and  samples  of  the  hsted  products  then 
in  production  are  to  be  inspected  and 
tested.  A  fourth  inspection  is  announced 
so  that  the  manufacturer  can  make 
available  any  representative  models  not 
inspected  during  the  previous  year. 
Products  are  not  required  to  be 
periodically  recertified  and  retested  at 
the  laboratory.  (See  Ex.  2.C.,  pp.  3-5;  Ex. 
3.A.(1).  p.  9;  and  Ex.  3.A.(2).  p.  7.). 

AGA  Labs  states  that  products  are.  at 
times,  obtained  from  retail  outlets  to 
check  on  field  complaints.  Complaints 
from  competitors  are  frequentiy 
accompanied  by  sample  products. 
Occasionally,  products  so  obtained  are 
also  investigated  or  similar  models  are 
obtained  from  retail  outlets  for 
investigation. 

The  applicant  states  that  it  is 
completely  independent  of  employers 
subjected  to  the  tested  equipment 
requirements  and  of  any  manufacturers 
or  vendors  of  equipment  or  materials 
being  tested  for  certification  purposes. 
The  American  Gas  Association 
(Association),  the  parent  body,  is  a 
nonprofit  organization  whose 
laboratories  use  the  fees  charged  for 
testing  and  certification  to  offset  the 
actual  cost  of  rendering  such  ser\'ices. 
The  only  members  of  the  Association 
which  are  entitled  to  vote  at  annual  and 
special  meetings  are  the  gas  company 
members  and  the  service  company 
members.  Associates,  which  include 
manufacturers,  receive  AGA 
publications  but  have  no  input  into  the 
operation  of  the  Association.  AGA  Labs 
does  not  test  and  certify  equipment  for 
either  the  gas  company  members  or  the 
service  company  members.  Testing  is 
conducted  for  members  of  the 
manufacturing  community  that  are 
independent  of  the  Association.  (See  Ex. 
2.B..  pp.  1-2  and  6-7). 

In  addition  to  all  of  the  above,  the 
AGA  Labs,  according  to  its  application, 
enjoys  recognition  as  a  certification 


agency  by  many  State,  city  and 
inspection  agencies. 
Background 

According  to  the  application,  the 
American  Gas  Association  Laboratories 
were  formed  in  1925.  In  1927.  the 
Canadian  Gas  Association  appointed 
the  AGA  Labs  as  its  official  testing 
laboratory.  In  1928,  the  Cleveland,  Ohio 
test  facilities  were  dedicated  and  two 
years  later  the  Los  Angeles  Branch 
Laboratory  was  established.  In  the  early 
1950's.  two  additional  wings  were  added 
to  the  Cleveland  facility.  Finally,  in  1969. 
the  Cleveland  Laboratory  moved  to  its 
present  facilities  in  Independence,  Ohio. 
To  date,  since  1925.  the  applicant  states 
that  more  than  57,000  gas  appliance 
designs  have  been  certified  under  the 
AGA  Blue  Star  certification  seal 
program. 

The  Cleveland  Laboratory  occupies 
three  buildings  on  a  33  acre  site  with 
more  than  125,000  square  feet  of  floor 
space,  of  which  some  60,000  square  feet 
of  floor  space  is  allocated  to  product 
testing  and  evaluation.  Of  the 
Laboratory's  more  than  200  employees 
at  this  site,  approximately  89  are 
involved  in  its  Certification  Program,  as 
follows: 

5 — ^Front  Office  Personnel 
3 — Managers,  Certification 
1 — Manager.  Inspection 
1 — Supervisor,  Client  Services 
2 — Section  Supervisors,  Inspection 
1 — Certification  Staff  Coordinator 
14 — Certification  Engineers 
2 — Client  Service  Engineers,  Inspection 
1 — Administrative  Coordinator, 

Inspection 
1 — Scheduler,  Inspection 
1 — Supervisor,  Training 
1 — Manager,  Equipment,  Development  & 

Calibration 
1 — Engineer,  Equipment,  Development  & 

Calibration 
17 — ^Test  Eiigineers 
15 — ^Test  Technicians 
7 — ^Descriptionists 
12 — Inspectors 
4 — Equipment,  Design  &  Calibration 

Personnel 
The  Los  Angeles  Branch  Laboratory, 
consisting  of  three  buildings,  is  situated 
on  0.8  acre  of  land  and  provides  30,000 
square  feet  of  floor  space,  of  which 
approximately  10,000  square  feet  is 
devoted  to  product  testing  and 
evaluation.  This  Laboratory  employs  23 
persons  engaged  in  product  testing  and 
evaluation  in  its  Certification  Program, 
as  follows: 

1 — Associate  Director 
1 — General  Manager 


1 — ^Assistant  General  Manager 

1 — Manager.  Inspection 

4 — Senior  Section  Engineers 

8 — Engineers 

1 — ^Technician 

2 — ^Draftspersons 

1 — Draftsperson — Descriptionist 

3 — Inspectors 

The  applicant  desires  recognition  for 
testing  and  certification  of  new 
commercial  and  industrial  liquified 
petroleum  gas  (LPG  or  LP-Gas) 
consuming  appliances  as  specified  in  29 
CFR  1910.110(b)(20).  Specifically,  it 
requests  recognition  for  the  following 
appliances  and  accessories  when  tested 
for  compliance  with  the  indicated  ANSI 
American  National  Standards  for  Safety 
and  Health: 
ANSI  Z83.3— Gas  Utilization  Equipment 

in  Large  Boilers 
ANSI  Z83. 4— Direct  Gas-Fires  Make-Up 

Air  Heaters 
ANSI  Z83.6— Gas-Fired  Infrared  Heaters 
ANSI  Z83.7— Gas-Fired  Construction 

Heaters 
ANSI  Z83.8— Gas  Unit  Heaters 
ANSI  Z83.9— Gas-Fired  Duct  Furnaces 
ANSI  Z83.ll— Gas  Food  Service 

Equipment — Ranges  and  Unit 

Boilers 
ANSI  Z83.12— Gas  Food  Service 

Equipment — Baking  and  Roasting 

Ovens 
ANSI  Z83.13— Gas  Food  Service 

Equipment — Deep  Fat  Fryers 
ANSI  2^3.14— Gas  Fired  Service 

Equipment — Counter  Appliances 

(Counter-  or  Floor-Mounted) 
ANSI  Z83.15— Gas  Food  Service 

Equipment — Kettles.  Steam  Cookers 

and  Steam  Generators 
ANSI  Z83.16— Gas-Fired  Unvented 

Commercial  and  Industrial  Heaters 
ANSI  Z21.1— Household  Cooking  Gas 

Appliances 
ANSI  Z21.5.2— Gas  Clothes  Dryers, 

Type  2,  Volume  II 
ANSI  Z21.10.3— Gas  Water  Heaters, 

Volume  III  Storage,  With  Input 

Ratings  Above  75,000  B^J  Per  Hour, 

Circulating  and  Instantaneous 

Water  Heaters 
ANSI  Z21.13— Gas-Fired  Low-Pressure 

Steam  and  Hot  Water  Heating 

Boilers 
ANSI  Z21. 40.1— Gas-Fired  Absorption 

Summer  Air  Conditioning 

Appliances 
ANSI  Z21.47— Gas-Fired  Central 

Furnaces  (Except  Direct  Vent 

Central  Furnaces) 
ANSI  Z21.61— Gas-Fired  Toilets 
ANSI  Z21.64— Direct  Vent  Central 

Furnaces 
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ANSI  Z21.73— Portable  Camp  Lanterns 

for  Use  With  Propane  Gas 
ANSI  Z21. lb— Manually  Operated  Gas 

Valves 
ANSI  Z21.18 — Gas  Appliance  Pressure 

Regulators 
ANSI  Z21.20— Automatic  Gas  Ignition 

Systems  and  Components 
ANSI  Z21^1— Automatic  Valves  for  Gas 

Appliance 
ANSI  Z21.22— Relief  Valves  and 

Automatic  Gas  Shutoff  Devices  for 

Hot  Water  Supply  Systems 
ANSI  Z21.23— Gas  Appliance 

Thermostats 
ANSI  Z21.66— Automatic  Vent  Damper 

Devices  for  Use  With  Gas-Fired 
"      Appliances  Electrically  Operated 

Preliminary  Finding 

AGA  Labs  addressed  all  of  the 
criteria  which  had  to  be  met  for 
recognition  as  an  NRTL  in  its  initial 
application  and  in  its  further 
correspondence.  For  example,  the 
applicant  submitted  a  list  of  its  test 
equipment  and  instrumentation:  a  roster 
of  its  Certification  Program  personnel 
and  copies  of  descriptions  of  minimum 
qualifications  for  technical  personnel; 
copies  of  its  test  reports,  inspection 
reports,  and  a  replica  of  the  contract 
which  it  executes  with  a  manufacturer  a 
summary  of  its  listing,  labeling,  and 
follow-up  services;  a  statement  of  its 
independence  as  a  testing  laboratory; 
and  a  description  of  its  quality  control 
and  calibration  procedures  and 
programs. 

The  onsite  surveys  of  the  AGA  Labs 
testing  facihties  enabled  the 
investigators  to  assess  the  practical 
application  of  these  criteria.  The  survey 
reports  identified  attributes  that 
indicated  the  capability  within  each 
facility  to  perform  product  safety  testing 
according  to  nationally  recognized 
standards,  as  well  as,  where  applicable, 
areas  where  improvement  in  procedures, 
practices,  or  policies  would  enhance 
each  facibty's  capabilities. 

Nine  major  areas  were  examined  in 
depth  in  carrying  out  the  laboratory 
surveys;  facility;  test  equipment: 
calibration  program:  test  and  evaluation 
procedures:  test  reports:  records;  quality 
assurance  program:  follow-up  listing 
program;  and  personnel. 

The  discrepancies  noted  by  the  survey 
team  at  both  the  Cleveland  facility  and 
the  Los  Angeles  facihty  were  corrected 
prior  to  the  preparation  of  the  survey 
report  and,  therefore,  not  included  as  a 
separate  corrective  action  report 
section. 

With  the  preparation  of  the  final 
reports  of  the  two  AGA  Labs,  the  survey 
teams  were  satisfied  that  both  testing 


facilities  appeared  to  meet  the 
necessary  criteria  required  by  the 
standard,  and  so  noted  in  the  On-Site 
Review  Report  (Survey).  (See  Ex.  3.A.). 

After  a  review  of  the  application  file 
and  the  onsite  survey  reports  of  AGA 
Labs  two  testing  facilities,  the  NRTL 
Recognition  Program  staff  concluded 
that  the  applicant  appeared  to  have  met 
the  requirements  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  and.  therefore, 
recommended  to  the  Assistant  Secretary 
that  the  apphcation  be  preliminarily 
approved. 

Based  upon  a  review  of  the  completed 
application  file  and  the 
recommendations  of  the  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  American  Gas 
Association  Laboratories  can  meet  the 
requirements  for  recognition  as  required 
by  29  CFR  1910.7. 

All  interested  members  of  the  pubhc 
are  invited  to  supply  detailed  reasons 
and  evidence  suppwrting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  a  Nationally 
Recognized  Testing  Laboratory,  as  well 
as  Appendix  A,  of  29  CFR  1910.7. 
Submission  of  pertinent  written 
documents  and  exhibits  shall  be  made 
no  later  than  January  22. 1989,  and  must 
be  addressed  to  the  NRTL  Recognition 
Program,  Office  of  Variance 
Determination,  Room  N3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Copies  of  the  AGA  Labs  application,  the 
laboratory  survey  reports,  and  all 
submitted  comments,  as  received. 
(Docket  No.  NRTL-2-^9),  are  available 
for  inspection  and  dupUcation  at  the 
Docket  Office,  Room  N2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant 
satisfies  the  requirements  for 
recognition  as  an  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 
the  public  submissions  and  any  furher 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  Appendix  A  of  section  1910.7. 

Signed  at  Washington.  DC.  this  14th  day  of 
November  1989. 
G.F.  Scannell 
Assistant  Secretary. 
|FR  Doc  89-27355  Filed  ll-2«>-88;  8:45  amj 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMiNiSTHATlON 

[89-81] 

National  Environmental  Policy  Act; 
Notice  of  Intent  To  Prepare  a  Draft 
Environnoental  Impact  Statement 
(DEIS,  TIER-2):  Ulysses  Mission 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS,  TIER-2):  Ulysses  Mission. 

summary:  On  November  30, 1987, 
NASA  published  a  "Notice  of 
Availability  of  a  Supplemental  Draft 
Environmental  Impact  Statement" 
(SDEIS)  for  the  Galileo  and  Ulysses 
Missions  (52  FR  45513)  that  addressed 
the  proposed  action  of  continuing 
preparation  of  the  Galileo  and  Ulysses 
Missions  for  launch  in  October  1989  and 
October  1990,  respectively,  on  board  the 
Space  Shuttle  using  the  Inertial  Upper 
State  (STS/IUS)  and.  for  Ulysses  only,  a 
third  stage,  the  Payload  Assist  Module — 
Special  (PAM-S).  For  purposes  of  the 
Ulysses  Mission,  the  SDEIS  (TlER-1) 
was  necessitated  by  the  cancellation  of 
the  Centaur  G  (Shuttle  version)  and  the 
subsequent  reconfiguration  of  the 
missions  to  use  the  lUS/PAM-S.  The 
Final  EIS  (TIER-1)  was  published  in 
November  1968  (53  FR  44684)  and  the 
Galileo  Mission  Final  EIS  (TIER-2)  was 
published  on  June  2, 1989  (54  FR  23692). 
The  Galileo  Mission  was  successfully 
launched  and  deployed  on  October  18, 
1989.  NASA  is  preparing  a  DEIS  (TIER- 
2)  which  will  address  the  proposed 
action  of  completion  of  preparation  and 
operation  of  the  Ulysses  Mission, 
including  its  planned  launch  in  October 
1990. 

The  Ulysses  Mission  is  an 
international  cooperative  mission  jointly 
of  NASA  and  the  European  Space 
Agency  (ESA)  in  which  NASA  will 
launch  the  mission  and  provide  some  of 
the  scientific  investigations  and  ESA 
will  provide  the  spacecraft  and  its 
scientific  investigations.  The  Ulysses 
Mission  will,  for  the  first  time,  explore 
the  Sun  and  the  heliosphere  within  a 
few  astronomical  units  (i.e.,  Sun-to- 
Earth  distances)  of  the  Sun  over  the  full 
range  of  heliographic  latitudes,  thereby 
providing  the  first  characterization  of 
the  uncharted  third  dimension  of  the 
heliosphere.  The  mission  will  measure 
properties  of  the  solar  wind,  the  Sun/ 
wind  interface,  the  heliospheric 
magnetic  field,  solar  radio  bursts  and 
plasma  waves,  solar  x-rays,  solar  and 
galactic  cosmic  rays,  and  interplanetary 
and  interstellar  neutral  gas  and  dust. 
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There  is  no  combination  of  launch 
vehicles  that  can  propel  a  spacecraft 
from  Earth  out  of  the  ecliptic  plane  to 
the  polar  latitudes  of  the  Sun.  Therefore 
the  spacecraft  will  conduct  a  gravity- 
assist  flyby  of  Jupiter  in  order  to  gain 
the  needed  kinetic  energy  to  swing  out 
of  the  ecliptic  plane,  back  toward  the 
Sun,  The  trajectory  is  planned  to  carry 
the  spacecraft  over  the  Sun's  South  pole 
then  up  around  the  North  pole  and 
onward  out  of  the  solar  system.  During 
the  5-year  duration  of  the  mission,  the 
spacecraft  will  never  be  closer  to  the 
Sun  than  is  the  Earth  (i.e..  it  will  never 
be  closer  than  one  astronomical  unit 
(AU)  to  the  Sun),  and  will  be  as  far 
away  as  is  the  planet  Jupiter  (i.e..  5  AU). 

The  spacecraft  will  use  a 
Radioisotope  Thermoelectic  Generator 
(RTG)  to  provide  electric  power  and 
thermal  control.  Although  Ulysses  will 
study  the  Sun.  its  trajectory  will  carry  it 
far  from  the  Sun  for  an  extended  period. 
There  are  currently  no  feasible 
alternative  power  systems  which  could 
achieve  this  mission.  At  the  time  of 
ladtich.  the  RTG  will  contain 
approximately  24  pounds  of  plutonium 
dioxide,  a  ceramic  form  of  the  fuel. 

The  DEIS  (TIER-2)  for  the  Ulysses 
Mission  will  address:  the  proposed 
action  of  completion  of  preparation  and 
operation  of  the  mission,  including  its 
planned  launch  in  October  1990  or  in  the 
back  up  opportunity  in  1991:  and  the 
alternative  of  cancelling  further  work  on 
the  mission  (i.e.,  the  "No  Action" 
alternative).  The  TIER-1  EIS  included  an 
alternative  launch  configuration,  the 
Titan  IV/IUS,  in  tiie  context  of  a  delay 
alternative.  That  launch  configuration 
will,  however,  not  be  available  to  NASA 
until  1995;  and  even  if  one  were  made 
available  at  this  time,  it  would  not  be 
possible  to  make  mission-specific 
modifications  to  achieve  either  the  1990 
or  the  1991  launch  opportunities.  Delay 
of  the  mission  beyond  the  earliest 
launch  opportunities  would  add  costs, 
threaten  the  viability  of  key  scientific 
teams,  and  threaten  the  acquisition  of 
key  scientific  data.  The  Ulysses  Mission 
in  the  inner  heliosphere  is  timed  to 
collect  data  simultaneously  with  the 
Pioneer  10  and  11  and  Voyager  1  and  2 
spacecraft  in  the  outer  heliosphere.  That 
configuration  of  spacecraft  will  enable  a 
three-dimension  study  of  the 
hehosphere. 

Since  the  only  launch  configuration 
available  is  the  STS/IUS,  and  the 
environmental  impacts  of  an  STS/IUS 
launch  are  the  same  whenever  the 
launch  occurs,  the  DEIS  will  not  analyze 
a  delay  alternative.  Such  analysis  would 
provide  no  new  information- 

The  environmental  effects  of  the 
proposed  action  are  those  associated 


with  the  launch  vehicle  and  those 
associated  with  the  Ulysses  spacecraft 
Environmental  effects  associated  with 
the  launch  vehicle  have  been  considered 
in  the  previously  published  EIS's  on  the 
Space  Shuttle  program  (1978).  the 
Kennedy  Space  Center  (Revision  1979). 
the  EIS  for  the  Galileo  and  Ulysses 
Missions  (TIER-1 1988).  and  the  EIS 
(TIER-2)  for  the  Galileo  Mission  (May 
1989).         

The  EIS  (TIER-2)  for  the  Ulysses 
Mission  will  consider  potential 
environmental  effects  related  to  the 
possible  release  of  plutonium-238  from 
the  spacecraft  Radioisotope 
Thermoelectric  Generator  (RTG).  The 
potential  effects  associated  with  the 
Ulysses  spacecraft  which  will  be 
considered  in  preparing  the  DEIS  (TIER- 
2)  for  the  Ulysses  Mission  include 
impacts  on  air  and  water  quality  and 
local  land  area:  health  and  safety 
impacts;  biotic  resources:  wetland  areas 
or  areas  containing  historical  sites;  and 
socioeconomic  impacts.  The  analysis 
will  use  the  latest  information  from  a 
detailed  Final  Safety  Analysis  Report 
currently  under  preparation. 

This  DEIS  (TIER-2)  for  the  Ulysses 
Mission  is  expected  to  be  released  for 
review  in  January  1990.  Written 
comments  or  suggestions  concerning  the 
scope  of  this  EIS  are  solicited  at  this 
time. 

date:  Written  comments  must  be 
submitted  on  or  before  January  22, 1990. 
ADDRESS:  Office  of  ^ace  Science  and 
Applications,  Code  EL,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Dudley  G.  McConnell.  (202)  453- 
1587. 

Dated:  November  15. 1989. 
C  Howard  Robins,  Jr.. 

Associate  Administrator  for  Management. 
[FR  Doc.  89-27331  Filed  11-20-^9;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 
Materials  SulMnitted  for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 
Agency  Clearance  Officer  Herman  G. 

Fleming,  (202)  357-7335 
OMB  Desk  Officer  Written  comments 
to:  Office  of  Information  and 
Regulatory  Affairs,  ATTN:  Jim 
Houser,  Desk  Officer,  OMB,  722 
Jackson  Place,  Room  3208,  NEOB, 
Washington.  DC  20503 


Title:  Survey  of  Scientific  and 
Engineering  Expenditures  at 
Universities  and  Colleges,  FY  1990- 
91-92 

Affected  Public:  Non-profit  institutions 

Respondents/Burden  Hours:  477 
respondents — 15.5  hours  each 
response 

Abstract-  The  survey  provided  academic 
R&D  expenditures  data  by  source  and 
discipline,  including  research 
equipment  Data  are  used  for  planning 
and  policy  formulation  related  to 
academic  science  and  engineering 
infrastructure.  Users  include 
Congress,  Federal  agencies.  States, 
industry,  universities,  etc.  Affected 
public — ^Higher  education  and 
associated  federally  funded  R&D 
centers 

Dated:  November  15. 1989. 
Heiman  G.  Fleming, 

NSF  Clearance  Officer 

[FR  Doc.  89-27311  Filed  11-20-89:  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Docun>ents  Containing  Reporting  or 
Recordkeeping  Requtovments;  Offic* 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  NRC  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  Title  of  the  information  collection: 
Basic  QuaUty  Assurance  Program. 
Records  and  Reports  of 
Misadministrations  or  Events  Relating 
to  the  Medical  Use  of  Byproduct 
Material,  revision  to  10  CFR  35. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required: 

For  the  basic  quality  assurance 
program: 

Reporting:  Develop  a  written  basic 
QA  program,  submit  a  certification  to 
NRC  by  the  effective  dale  of  the  rule, 
and  submit  the  QA  program  to  NRC  at 
the  time  of  license  renewal,  one-time 
collection:  audit  and  modify  QA 
program,  annually. 
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Recordkeeping:  Maintain  the  written 
QA  program  for  the  duration  of  the 
hcense. 

For  records  and  reports  of 
misadministrations  or  events: 

Reporting:  Whenever  a 
misadministration  or  an  event  occurs. 

Recordkeeping:  Prescription, 
diagnostic  referral,  and  clinical 
procedures  manual,  3  years;  reports  of 
misadministrations  or  events,  10  years. 

5.  Who  will  be  required  or  asked  to 
report:  Medical  use  licensees  regulated 
by  NRC  and  the  Agreement  States. 

6.  An  estimate  of  the  number  of 
respondents:  7,500  respondents. 

7.  An  estimate  of  the  total  nubmer  of 
hours  needed  to  complete  the 
requirements  or  request:  64,650  hours 
annually  for  all  medical  use  licensees. 

8.  The  average  burden  per  respondent 
is  about:  9  hours  per  years. 

9.  An  indication  of  whether  section 
3504(h),  Pub.  L.  96-511  applies:  Not 
applicable. 

10.  Abstract:  The  NRC  is  proposing  to 
amend  its  regulations  (10  CFR  35)  that 
would  require  medical  use  licensees  to 
establish  and  implement  a  written  basic 
QA  program  to  prevent,  detect,  and 
correct  the  cause  of  errors  in  the 
administration  of  byproduct  material. 
The  proposed  amendment  would  also 
require  medical  use  licensees  to  submit 
a  certification  to  NRC,  by  the  effective 
date  of  the  final  amendment,  indicating 
that  the  basic  QA  program  has  been 
implemented;  and  to  submit  the  basic 
QA  program  to  NRC  at  the  time  of 
license  renewal.  The  QA  amendment  is 
proposed  in  order  to  enhance  patient 
safety  while  allowing  the  flexibility 
necessary  for  proper  medical  care.  The 
NRC  is  also  proposing  certain 
modifications  to  the  defmition  of 
misadministration  and  the  associated 
reporting  and  recordkeeping 
requirements. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.,  Lower  Level,  Washington, 
DC. 

Coments  and  questions  should  be 
directed  by  mail  to  the  0MB  reviewer  as 
follows:  Nicolas  B.  Garcia,  Paperwork 
Reduction  Project  (SISCMDOIO),  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Coments  can  also  be 
submitted  by  telephone  (202)  395-3084. 

NRC  Clearance  Officer  is  Brenda  J. 
Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  11th  day 
of  November  1989. 


For  the  Nuclear  Regulatory  Commission. 
foyce  A.  Ameta, 

Designated  Senior  Official  for  Information 
Resources  Management. 
[FR  Doc.  89-27335  Filed  11-20-89;  8:45  am] 
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(Docfcst  No.  50-271] 

Vermont  Yankee  Nuclear  Power  Corp.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
28  issued  to  Vermont  Yankee  Nuclear 
Power  Corporation  (the  licensee)  for 
operation  of  Vermont  Yankee  Nuclear 
Power  Station  located  south  of 
Brattleboro,  Vermont. 

The  proposed  amendment  would 
change  the  Limiting  Conditions  of 
Operation  (LCO)  for  the  Uninterruptible 
Power  Supply  (UPS)  out-of-service  time. 
This  change  would  be  from  7-days  to  30- 
day  s  before  requiring  initiation  of  a 
plant  shutdown.  The  UPSs  provide 
power  to  certain  Low  Pressure  Coolant 
Injection  (LPCI)  valves,  and  assure 
power  is  available  in  the  event  offsite 
power  is  lost  and  the  diesel  fails  to 
function. 

In  conjunction  with  this  request,  on 
November  9, 1989,  the  licensee 
requested,  and  the  staff  granted  a 
temporary  waiver  of  compliance  from 
the  7-day  LCO  in  the  ACTION 
STATEMENT  for  the  Uninterruptible 
Power  Supply  (Technical  Specification 
3.5. A.4).  Vermont  Yankee  entered  this 
Action  Statement  November  5, 1989  due 
to  a  component  failure  in  the  power 
supply.  The  licensee  had  previous 
difficulty  with  these  power  supplies  and 
was  unsure  of  their  ability  to  complete 
repairs  within  the  limits  of  the  LCO.  The 
licensee  requested  the  LCO  be  extended 
to  30-days  for  the  duration  of  this  fuel 
cycle  (until  fall  1990)  when  the  UPSs  will 
be  replaced.  Based  on  the  licensee's 
submittal  of  November  9, 1989,  the 
technical  staffs  evaluation,  and  after 
conferring  with  the  Region,  the  Division 
of  Reactor  Projects  issued  a  temporary 
waiver  of  compliance.  By  Friday, 
November  10, 1989,  the  licensee  had 
returned  the  inoperative  UPS  to  service; 
however,  the  staff  intends  to  proceed 
with  the  requested  amendment  to  the 
technical  specifications. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 


Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  reviewed  the 
proposed  change  utilizing  the  criteria 
specified  in  10  CFR  50.92  and  has 
provided  an  analysis  that  is  summarized 
below. 

The  Vermont  Yankee  FSAR  addresses  the 
consequences  and  mitigation  of  any 
postulated  accidents  in  conjunction  with  a 
single  failure  and  loss  of  off-site  power.  The 
single  failure  of  the  DC  and  Loss  of  a  UPS 
train  is  not  currently  bounded  by  the  safety 
analysis.  However,  Vermont  Yankee 
considers  the  loss  of  a  UPS  train  to  be 
addressed  by  the  availability  of  an  additional 
off-site  power  source  immediately  available 
and  accessible  from  the  Control  Room.  This 
is  the  tie-in  to  the  Vernon  Hydro  Dam. 
Further.  Vermont  Yankee  believes  that  the 
new  LOCA  analysis  recently  completed  using 
the  Vermont  Yankee  Analysis  Method,  which 
demonstrates  that  one  core  spray  pump  is 
sufficient  to  keep  the  PCT  well  below  the  10 
CFR  50.46  limit  of  2,200'F,  indicates  that  this 
proposed  change  does  not  significantly 
increase  the  probability  or  consequences  of  a 
previously  evaluated  accident. 

This  proposed  change  does  not  change  the 
function  of  the  LPCI  System,  only  the  LCO 
out  of  service  time  for  the  UPS  power  source 
to  be  used  during  the  1989/1990  operating 
cycle,  and  therefore,  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Recent  analyses  by  the  licensee 
demonstrates  that  one  core  spray  pump  is 
sufficient  to  keep  the  PCT  well  t>elow  the  10 
CFR  50.46  limit  of  2,200T.  The  pumps  and 
other  active  components  of  the  system  have 
been  tested  in  accordance  with  Technical 
Specification  Section  4.5.A.4.  requirements. 
Therefore,  this  proposed  change  presents  no 
reduction  in  margin  of  safety. 

The  licensee  concludes  that  these  proposed 
changes  do  not  constitute  a  significant 
hazards  consideration,  as  defined  in  10  CFR 
50.92. 

Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Adminisfration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  nimiber  of 
this  FEDERAL  REGISTER  notice. 
Written  comments  may  also  be 
delivered  to  Room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  December  21. 1989,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  Brooks  Memorial 
Library,  224  Main  Street,  Brattleboro, 
Vermont  05301.  K  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 


how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitiner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  a  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  isstie  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determinaton  is    f 
that  the  amendment  involves  no  I 

significant  hazards  considerations.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washingtoa  DC  by 
the  above  date.  Where  petitions  we 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-{B00)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Richard  H.  Wessman,  Project  Director, 
(petitioner's  name  and  telephone 
number),  (date  petition  was  mailed), 
(plant  name),  and  (pubhcation  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
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Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  R.  K.  Gad,  III  Esq.,  Ropes  &  Gray. 
225  Franklin  Street,  Boston, 
Massachusetts  02110,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714{a)(l)(i}- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  9. 1989. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC  20555  and 
at  the  Local  Public  Document  Room 
located  at  Brooks  Memorial  Library,  224 
Main  Street,  BratUeboro,  VT  05301. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  November,  1989. 

For  the  Nuclear  Regulatory  Commission. 
Morton  B.  Fairtile. 

Project  Manager,  Project  Directorate  II, 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  89-27336  Piled  11-20-89;  8:45  am) 
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(Docket  No.  50-029] 

Yankee  Atomic  Electric  Co.;  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  128  to  Facility 
Operating  License  No.  DPR-3  issued  to 
Yankee  Atomic  Electric  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Yankee  Nuclear  Powei  Station  located 
in  Franklin  County,  Massachusetts.  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  modifies 
specifications  having  cycle-specific 
parameter  limits  by  replacing  the  values 
of  those  limits  with  a  reference  to  the 
Core  Operating  Limits  Report  (COLR) 
for  the  values  of  those  limits.  The 
changes  also  include  the  addition  of  the 
COLR  to  the  Definitions  section  and  to 
the  reporting  requirements  of  the 
Administrative  Controls  section  of  TS. 

The  apphcation  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 


Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  is  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
October  13, 1989  (54  FR  42119).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (54  FR  46495) 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  and  that  the  issuance 
of  this  amendment  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  September  14, 1989, 
(2)  Amendment  No.  128  to  License  No. 
DPR-3.  and  (3)  the  Commission's  related 
Safety  Evaluation  and  Environmental 
Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC  and  at  the 
Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  November  1989. 

For  th?  Nuclear  Regulatory  Commission. 
Patrick  M.  Sean, 

Project  Manager,  Project  Directorate  1-3, 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  89-27337  Filed  11-20-89;  8:45  am] 

BILUNO  CODE  7590-01-M 


OVERSIGHT  BOARD 

Intent  to  Establish  National  and 
Regional  Advisory  Boards 

Section  501(a)  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (the  "Act"), 
Public  Law  No.  101-73, 103  Stat.  183, 
382-383.  directs  the  Oversight  Board  to 
establish  one  national  advisory  board 
and  not  less  than  six  regional  advisory 
boards  (collectively  the  "advisory 
boards").  The  advisory  boards  will 
function  solely  as  advisory  bodies  in 
compliance  with  the  provisions  of  the 


Federal  Advisory  Conunittee  Act.  as 
amended,  5  U.S.C.  App. 

The  advisory  boards  will  provide 
information  and  advice  on  the  policies 
and  programs  for  the  sale  or  other 
disposition  of  real  property  assets  of 
depository  institutions  the  accounts  of 
which  were  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  before  August  9, 1989,  the 
date  of  enactment  of  the  Act.  and  for 
which  the  Resolution  Trust  Corporation 
("RTC")  has  been  or  will  be  appointed 
as  a  conservator  or  receiver  pursuant  to 
the  Act  between  January  1. 1989  and 
three  years  from  the  date  of  enactment 
of  the  Act.  The  national  advisory  board 
will  provide  information  and  advice  to 
the  Oversight  Board.  The  regional 
advisory  boards  will  provide  advice  to 
the  RTC. 

Six  regional  advisory  boards  will  be 
established  as  follows: 

The  Region  I  Advisory  Board  will  be 
headquartered  in  New  York,  New  York, 
and  will  represent  the  Northeast 
Region  of  the  United  States  composed  of 
Connecticut,  the  District  of  Columbia, 
Delaware,  Kentucky,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
York,  New  Jersey.  North  Carolina.  Ohio, 
Pennsylvania,  Rhode  Island,  Vermont, 
Virginia,  and  West  Virginia. 

The  Region  II  Advisory  Board  will  be 
headquartered  in  Atlanta,  Georgia,  and 
will  represent  the  Southeast  Region  of 
the  United  States  composed  of 
Alabama,  Florida,  Georgia,  Louisiana, 
Mississippi,  South  Carolina,  and 
Tennessee. 

The  Region  III  Advisory  Board  will  be 
headquartered  in  Kansas  City,  Kansas, 
and  will  represent  the  Midwest  Region 
of  the  United  States  composed  of 
Arkansas,  Illinois,  Indiana,  Iowa, 
Kansas,  Michigan,  Minnesota,  Missouri. 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wisconsin. 

The  Region  IV  Advisory  Board  will  be 
headquartered  in  Dallas.  Texas,  and  will 
represent  the  Southwest  Region  of  the 
United  States  composed  of  Oklahoma 
and  Texas. 

The  Region  V  Advisory  Board  will  be 
headquartered  in  Denver,  Colorado,  and 
will  represent  the  Rocky  Mountain 
Region  of  the  United  States  composed  of 
Alaska,  Colorado,  Montana,  Idaho,  New 
Mexico,  Utah,  Washington,  and 
Wyoming. 

The  Region  VI  Advisory  Board  will  be 
headquartered  in  Los  Angeles, 
California,  and  will  represent  the 
Western  Region  of  the  United  States 
composed  of  Arizona.  California. 
Hawaii,  Nevada,  and  Oregon. 

The  regional  advisory  boards  will 
each  consist  of  five  members  to  be 
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appointed  by  and  serve  at  the  pleasure 
of  the  Oversight  Board  for  terms  not  to 
exceed  two  years.  The  regional  advisory 
board  members  will  be  selected  from 
those  residents  of  the  respective  regions 
who  will  represent  the  views  of  low- 
and  moderate-income  consumers  and 
small  businesses,  or  who  have 
knowledge  and  experience  regarding 
business,  financial,  and  real  estate 
matters.  The  Oversight  Board  will  select 
one  appointed  member  from  each 
regional  advisory  board  to  serve  as 
chairperson  of  that  board. 

The  national  advisory  board  will 
consist  of  a  chairperson  appointed  by 
the  Oversight  Board  and  the 
chairpersons  of  the  regional  advisory 
boards,  and  shall  serve  at  the  pleasure 
of  the  Oversight  Board  for  terms  not  to 
exceed  two  years. 

Interested  persons  are  invited  to 
submit  comments  and  resumes 
regarding  establishment  of  an 
appointment  to  the  national  advisory 
board  or  regional  advisory  boards  to 
William  Jasien,  Office  of  Government 
Relations  and  Advisory  Board  Affairs. 
Oversight  Board.  Suite  906, 1825 
Connecticut  Ave.,  NW..  Washington,  DC 
20232;  telephone:  (202)  376-5477, 

Dated:  November  IS.  1989. 
Daniel  P.  Kearaey, 

President  and  Chief  Executive  Officer, 

Oversight  Board. 

(FR  Doc.  89-27312  Filed  11-20-89;  8:45  am] 

BtLUNG  CODC  2222-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  34-27441;  File  No.  SR-CSE-89-4] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
Cincinnati  Stock  Exchange  Relating  to 
National  Securities  Trading  System 
Fee  Schedule 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  2, 1989,  the 
Cincinnati  Stock  Exchange  ("CSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  CSE 
Rule  11.10(h)  which  will  change  the 
National  Securities  Trading  System 
("NSTS")  discount  fee  schedule. »  The 
proposed  fee  schedule  is  as  follows: 
(Additions  italicized;  deletions 
bracketed]  Rule  11.10  National 
Securities  Trading  System  Fees  (h)  No 
change  to  text. 


Gross  fees 


[Upl  0  (to]-$[  10,000]  S.0O0 

[101  5-[25,000]  20.000 

[25]  50-50.000 

50-[75.000]  90.000 


[75]  «>-[  100,000]  125.000.. 

[100]  y^sa  Above 


Percentage' 


0% 
[5]  10% 
[10]  15% 
lMi20% 
120]  25% 
[25]  30% 


'The  percentage  nunit)ors  indicate  the  discounts 
that  w/n  be  applied  to  twth  Proprietary  Members' 
and  non-members'  total  gross  fees  cTiarged  in  any 
month. 

IL  Self-Regulatory  Organizadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  amends  the 
Exchange's  NSTS  volume  discount  fee 
schedule  as  set  forth  ii\  CSE  Rule 
11.10(h).  The  proposed  change  is 
intended  to  benefit  those  Proprietary 
Members  who  direct  a  substantial 
amoimt  of  order  flow  through  NSTS,  as 
well  as  to  keep  the  Exchange's  user  fees 
competitive  within  the  industry. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 


'  The  NSTS  is  the  CSFs  electronic  securities 
communication  and  execution  facility  through 
which  bids  and  offers  of  competing  dealers,  as  well 
as  public  orders,  are  consolidated  for  review  and 
execution  by  users. 


which  provides  the  Exchange  with  the 
ability  to  equitably  allocate  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
service. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  from  Members, 
Participants  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed  rule 
change. 

in.  Date  of  Effecdveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)(ii)  of  die  Act  and 
subparagraph  (e)  of  Rule  19b-4  under 
the  Act.  At  any  time  widiin  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  vmtten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
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20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No.  SR- 
CSE-890-4  and  should  be  submitted  by 
December  12, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  13, 1989. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-27323  Filed  11-20-89: 8:45  am] 

BIUMQ  COOE  (010-01-11 


(ReL  Na  34-27442;  Fie  Na  SR-NYSC-«»- 

21] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Excftange,  Inc^ 
Relating  to  Bond  Listing  Fees 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  25, 1989.  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 


change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  revising  listing  fees 
for  bonds.  These  revisions  fall  into  two 
categories:  outstanding  issues  and  debt 
American  Depository  Receipts 
("ADRs").  The  current  bond  initial 
listing  fees  are  as  follows: 


(Rates  Per  $  Million) 
Issue  Size  ($  Million  Par  Value)  > 


Base 

Additive 

ttaturily  range 

S0-$500 

$500-$7SO 

$751- 
$1,000 

$1,001  + 

110  5 

$115 
230 
260 
290 

S80 
160 
180 
210 

$55 

110 
130 
160 

$30 

A  In  14 

80 

IS  in  9? ,               ,,      , 

110 

2*+ - - _..._ 

130 

>  To  determine  the  initial  Nsting  fee,  begin  «Mi  the  maturity  range  and  muitiply  1t«e  appropriate  fee  lor  the  first  $0-$500  inillion  ("mm")  par  value.  Remaining  par 
values  at  eacn  level  are  cnarged  at  the  next  par  value  range  rate. 


The  Exchange  is  adding  new  features 
to  its  outstanding  issue  program  for 
listing  currendy  outstanding  debt.'  The 
new  structure  will  allow  issuers  to  total 
par  values  of  outstanding  issues  and 
average  maturities,  thus  availing 
themselves  of  discounts  for  larger  issues 
and  earlier  maturities. 

Furthermore,  the  new  fee  structure  for 
ADRs  issued  against  foreign  debt  is 
based  on  a  percentage  of  the  total  issue. 
Where  ADRs  representing  debt  of  a 
foreign  company  or  sovereign  are  listed 
on  the  Exchange,  hsting  fees  are  to  be 
based  on  the  above  proposed  bond 
listing  fees  after  applying  the  following 
calculation  to  determine  the  ratable  par 
value:  10%  of  the  U.S.  dollar  value  of  the 
worldwide  outstanding  fioat  for  an  issue 
available  through  a  single  offering;  or 
12.5%  of  the  U.S.  dollar  value  of  the 
worldwide  outstanding  float  for  an  issue 
that  may  be  added  to  through  future 
offerings.' 


■  The  fee  structure  for  currently  outstanding, 
unlisted  issues  is  based  on  the  bond  listing  fee 
schedule  but  utilizes  the  remainini;  life  and  size  of 
an  issue.  Under  the  existing  program,  the  fee  for 
outstanding  issues  is  half  the  dollar  amount 
calculated  using  the  above  bond  listing  fees.  See 
Securities  Elxchange  Act  Release  No.  25313 
(February  4. 1968)  (Approving  Pile  No.  SR-NYSE- 
87-M). 

*  A  7-year  bond  with  U.S.  dollar  value  of 
Sl.OOO.OOO.OOO  will  be  the  underlying  issue  for  ao 
AOR  facility.  The  fee  will  be  based  on  10%  of  the 
total,  or  $100,000,000.  and  will  equal  $23.00a 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  niie  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A.  B,  and  C 
below, 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  revising  listing  fees 
for  bonds  in  the  two  areas  of 
outstanding  issues  and  debt  ADRs.  The 
fee  structiu^  for  ciurently  outstanding, 
unlisted  issues  is  based  on  the  bond 
listing  fee  schedule  but  utilizes  the 
remaining  life  and  size  of  an  issue. 
Under  the  existing  program,  the  fee  for 
outstanding  issues  is  half  of  the 
calculated  dollar  amount.' 


If  the  same  issue  may  be  added  to  by  future 
offering*,  the  fee  will  tie  based  on  12.5%  of  the  total 
outstanding,  or  $125,000,000,  and  will  amount  to 
$28,750. 

*  See  Securities  Exchange  Act  Release  No.  25313 
(February  4, 1988)  (Approving  File  No.  SR-NYSE- 
87-«0). 


The  Exchange  now  proposes  to  add 
two  new  features  to  the  fee  structure. 
First,  the  Exchange  will  total  par  values 
of  outstanding  issues  where  more  than 
one  issue  is  being  listed,  thus  availing 
issuers  of  existing  size  discoimts  for 
larger  issues.'*  Second,  where  issuers  are 
listing  two  or  more  outstanding  issues, 
maturities  will  be  averaged,  thus 
availing  issues  of  lower  listing  rates  for 
shorter  maturities.' 

As  previously  required,  to  be  eligible 
for  this  reduced  listing  fee,  the  bond 
issue  must  have  been  outstanding  at 
least  one  year  prior  to  application.  This 
proposed  program  will  be  open  to  all 
eligible  debt  for  18  months  and  will,  in 
addition,  be  extended  for  an  additional 
18  months  to  all  equity  issuers  listing  on 
the  Exchange  for  the  first  time  after  the 
expiration  of  the  first  eighteen  month 
period. 

The  restructured  fees  for  outstanding 
issues  and  debt  ADRs  acknowledge  the 


*  Example:  An  issuer  is  listing  a  30-year,  $500mm 
issue  with  4  years  remaining  and  a  15-year,  $350mni 
issue  with  5  years  remaining.  The  fee  (S41.500)  is 
less  than  the  fee  for  new  issues  of  the  same  size  and 
maturities  ($07,750)  and  the  fee  for  outstanding 
Issue*  calculated  individually  ($48,875). 

*  Example:  In  the  example  illustrated  in  footnote 
4,  if  the  remaining  life  of  the  $350mm  issue  is  6 
years,  instead  of  S  years,  the  remaining  life  of  the 
total  is  averaged  to  5  years.  The  fee  is  S41.500. 
rather  than  $69,000  which  v.ould  be  the  correct  fee  if 
calculated  individually  without  totalling  or 
averaging  maturities. 


I  r 
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distinct  characteristics  of  various 
categories  of  debt  offerings  and  enhance 
the  opportunity  for  their  participation, 
through  listing,  in  the  Exchange's  pubhc 
secondary  market  for  debt. 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(4)  imder  the 
Act  and  its  requirement  that  a  national 
securities  exchange  have  rules  that 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members,  issuers  and  others 
using  its  services. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants  or  Others 

No  v\rritten  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 


20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-89-21  and  should  be  submitted  by 
December  12. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  13. 1989. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  89-27321  Filed  11-20-89: 8:45  am] 

BIUJNO  CODE  8010-01-M 


[Rel.  No.  34-27444;  File  No.  SR-OCC-89-13] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corp.;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  Netting  of  Cash  Settlement 
Obligations 

November  15, 1989. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  27, 1989.  the 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission')  a  proposed 
rule  change  (SR-OCC-89-13)  as 
described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substanr^  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  OCC  to  reduce  the  number  of 
funds  transfers  necessary  to  effect  daily 
settlement  with  its  clearing  members, 
and  would  make  other  clarifying  and 
conforming  changes  in  OCC's  rules 
relating  to  daily  cash  settlement. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  In  General 

The  primary  purpose  of  the  proposed 
rule  change  is  to  permit  OCC  to 
implement  one  of  the  recommendations 
made  in  a  special  study  of  OCC's 
backup  system  conducted  by  a 
Subcommittee  of  the  Margin  Committee 
of  OCC's  Board  of  Directors.  That 
recommendation  was  that  OCC  net  all 
cash  obligations  to  be  settled  between  it 
and  any  clearing  member  in  OCC's 
regular  morning  settlement  on  any  given 
day  to  one  pay  or  collect  amount.  The 
Subcommittee's  recommendation, 
consistent  with  the  recommendations 
contained  in  Appendix  D  of  the  "Interim 
Report  of  the  Working  Group  on 
Financial  Markets,"  was  intended  to 
reduce  the  number  of  separate  funds 
transfers,  and  the  dollar  value  of  the 
transfers,  to  the  minimimi  necessary  to 
e^ect  regular  morning  settlement. 

A  secondary  purpose  of  the  proposed 
rule  change  is  to  conform  the  various 
provisions  of  OCC's  rules  that  address 
cash  settlement  to  each  other  in  several 
respects,  and  thereby  to  clarify  the 
settlement  obligations  of  OCC  and  its 
clearing  members. 

2.  Particular  Changes  to  Permit  Netting 
Cash  Settlement  Amounts 

OCC's  Rules  502,  503,  606  and  807 
currently  provide  that  OCC  will  make 
daily  premiiun  and  margin  settlement 
account  by  account.  Rule  1605,  in 
contrast,  provides  for  foreign  currency 
option  exercise  settlement  on  a  net  basis 
across  all  accoimts,  and  Rules  1704  and 
1806  provide  that  yield-based  treasury 
options  and  index  option  exercise 
settlements,  respectively,  owing  to  the 
Corporation  in  any  account  may  be 
netted  against  any  other  credit  balance 
owned  by  the  Corporation  to  the 
clearing  member.  The  proposed  rule 
change  would  amend  these  rules  to 
permit  OCC  to  net  against  each  other 
premiums  due  to  and  from  the  various 
accoimts  of  a  clearing  member  (Rules 
502  and  503).  excess  cash  margin 
amounts  held  by  the  Corporation  and 
margin  deficits  in  the  various  accounts 
of  the  clearing  member  (Rules  606  and 
607),  and  settlement  amoimts  due  to  and 
from  the  various  accounts  of  the  clearing 
member  for  exercises  of  foreign 
currency,  yield-based  treasury  and 
index  options  (Rules  1605, 1704,  and 
1806). 

Article  VI,  section  8  of  OCC's  By-laws 
currently  provides  that  OCC  may  reject 
Exchange  transactions  in  any  accoimt 
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for  which  OCC  has  not  received  all 
premiums  owed  to  it  by  the  clearing 
member.  Since  the  proposed  rule  change 
would  permit  OCC  to  net  all  premiums 
across  all  accounts  of  a  clearing 
member,  OCC  would  be  unable  to 
determine  to  which  account  the  failure 
to  make  settlement  should  be  attributed 
if  the  clearing  member  failed  to  make 
regular  morning  settlement.  The 
proposed  rule  change  therefore  amends 
Article  VI,  Section  8  to  provide  that  the 
obligations  of  OCC  to  accept  Exchange 
transactions  of  a  clearing  member  and 
issue  cleared  securities  to  that  clearing 
member  are  subject  to  the  condition  that 
OCC  shall  have  received  payment  of  all 
amounts  owed  to  it  by  the  clearing 
member  on  that  morning. 

Article  VI,  section  8  currently  contains 
language  that  restricts  OCC's  ability,  in 
the  event  that  OCC  in  its  discretion 
accepts  an  Exchange  transaction  for 
which  a  clearing  member  has  failed  to 
pay  the  premium,  to  apply  customer 
funds  to  the  payment  of  such  a  premium 
relating  to  an  Exchange  transaction 
arising  in  a  non-customer  account  This 
language  was  drafted  before  the 
Commission  adopted  Rule  15cS-3,  and 
reOects  conunodities-style  segregation 
concepts.  The  prohibition  is  not 
mandated  by  the  Commission's 
hypothecation  rules  (which  apply  only 
to  customer  securities,  and  not  to 
customer  funds)  or  Rule  15c3-d,  and 
becomes  impossible  to  implement  when 
cash  settlements  are  netted  across 
accounts.  The  proposed  rule  change 
therefore  deletes  this  language  from 
Article  VI,  Section  8. 

3.  Additional  Changes 

The  proposed  rule  change  makes 
other  amendments  to  OCC's  rules 
relating  to  cash  settlement.  Rule  203  is 
amended  to  reflect  more  expressly  that 
a  clearing  member  may  (and  most 
clearing  members  do)  designate  only 
one  bank  account  for  settlements  in  all 
the  clearing  member's  accounts 
maintained  with  OCC. 

Rule  501  states  that  OCC  shall  provide 
each  clearing  member  information 
relating  to  the  clearing  member's 
transactions.  The  Rule  is  amended  to 
reflect  that  the  information  provided  to 
clearing  members  pursuant  to  the  Rule  is 
contained  in  three  separate  reports. 
OCC  issues  to  each  clearing  member  a 
"Daily  Position  Activity  Report  and 
Initial  Transaction  Statement"  for  equity 
options  and  a  "Non-Equity  Options 
Daily  Position  Activity  Report  and 
Initial  Transaction  Statement"  for  non- 
equity options.  These  reports  show, 
among  other  things,  all  Exchange 
transactions  of  the  clearing  member  in 
equity  and  non-equity  options, 


respectively.  OCC  also  issues  to  each 
clearing  member  a  "Daily  Margin 
Report — Settlement/Summary,"  which 
shows  the  net  daily  premium  due  to  or 
from  OCC  in  each  account  of  the 
clearing  member. 

Rule  1605  describes  procedures  for 
settlement  of  foreign  currency  option 
exercises.  The  Rule  is  amended  to  delete 
sentences  that  describe  the  sequence  of 
cross-account  netting  operations.  These 
sentences  are  unnecessarily  detailed  in 
the  foreign  currency  settlement  context, 
where  settlement  is  effected  with  OCC 
rather  than  broker-to-broker.  In  a 
broker-to-broker  settlement  context, 
these  sentences  have  the  effect  of 
minimizing  the  total  number  of 
settlements  by  first  netting  customer  and 
market-maker  settlement  obligations 
against  each  other,  since  these 
settlements  are  more  likely  to  be  odd-lot 
settlements  than  are  settlements  in  the 
firm  account.  However,  the  sentences 
have  no  effect  where  settlements  are 
made  directly  with  OCC. 

Rule  1606(a)  (relating  to  foreign 
currency  option  exercise  settlement). 
Rule  1704(d)  (relating  to  yield-based 
Treasury  option  settlement),  and  Rule 
1806(d)  (relating  to  index  option  exercise 
settlement)  are  amended  to  state 
expressly,  in  parallel  with  similar 
provisions  elsewhere  in  OCC's  rules, 
that  OCC's  obligations  to  a  clearing 
member  in  connection  with  exercise 
settlement  are  discharged  upon  the 
netting  of  settlement  obligations 
between  OCC  and  the  clearing  member 
or  the  performance  by  OCC  of  its 
obligation  to  make  payment  or  (in  the 
case  of  foreign  currency  settlement)  to 
deliver  the  requisite  currency. 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act 
because  it  would  enhance  the 
safeguarding  of  funds  in  the  custody  or 
control  of  OCC  by  minimizing  funds 
flows  in  the  course  of  regular  daily 
settlement  between  OCC  and  its 
clearing  members  and  by  clarifying  the 
settlement  obligations  of  OCC  and  its 
clearing  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  rule  change 
and  none  have  been  received  by  OCC. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or. 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  ail  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
OCC's  principal  office.  All  submissions 
should  refer  to  the  file  number  SR-OCC- 
89-13  and  should  be  submitted  by 
December  12. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  89-27320  Filed  11-20-89;  8:45  am) 
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Investment  Company  Act  of  1940  (the 
"1940  Act"). 


Federal  Resjister  /  Vol.  54,  No.  223  /  Tuesday,  November  21,  1989  /  Notices 


Applicant:  Utah  Farm  Bureau  Life 
Variable  Account  (the  "Applicant"). 

Relevant  1940  Act  Section:  Order 
requested  under  section  8(f)- 

Summary  of  Application:  Applicant 
seeks  an  order  under  section  8(f)  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  company. 

Filing  Date:  September  12, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  on 
December  7, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  N.W..  Washington,  DC  20549. 
Applicant.  Utah  Farm  Bureau  Life 
Variable  Account.  5300  South  360  West. 
Salt  Uke  City.  Utah  84107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  V.  Wible.  Staff  Attorney,  at 
(202)  272-2026.  or  Clifford  E.  Kirsch. 
Acting  Assistant  Director,  at  (202)  272- 
2060  (Division  of  Investment 
Management.  Office  of  Insurance 
Products  and  Legal  Compliance). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  theSECs 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  On  March  20. 1987  the  Applicant 
filed  a  notification  of  registration  as  an 
investment  company  on  Form  N-8A 
pursuant  to  Section  8(a)  of  the  Act.  and 
a  registration  statement  on  Form  N-8B-2 
(File  No.  811-5067)  pursuant  to  Section 
8(b)  of  the  1940  Act. 

2.  On  March  20. 1987  the  Applicant 
also  filed  a  registration  statement  on 
Form  S-6  (File  No.  33-12790)  with  the 
SEC  pursuant  to  the  Securities  Act  of 
1933  (the  "1933  Act").  This  registration 
statement  covered  the  registration  of 
certain  flexible  premium  variable  life 
insurance  policies  (the  "Policies"). 
Pursuant  to  Rule  24f-2  under  the  1940 
Act.  the  Applicant  registered  an 
indefmite  amount  of  securities  under  the 


1933  Act  with  respect  to  the  policies.  A 
Pre-Effective  Amendment  to  this 
registration  statement  was  filed  on 
September  4, 1987,  and  the  registration 
statement  was  declared  effective  on 
October  15, 1987.  A  post-effective 
amendment  was  filed  on  April  28. 1988. 

3.  The  Applicant  was  established  by 
its  depositor,  Utah  Farm  Bureau  Life 
Insurance  Company  ("Utah  Farm 
Bureau"),  as  a  segregated  asset  account 
for  the  purpose  of  funding  variable  life 
insurance  policies  pursuant  to  a 
resolution  adopted  by  the  Board  of 
Directors  of  Utah  Farm  Bureau  on 
February  18. 1987.  in  accordance  with 
applicable  Utah  insurance  law  and 
regulation. 

4.  The  Applicant  is  being  terminated 
because  its  depositor,  Utah  Farm 
Bureau,  is  in  the  process  of  being 
dissolved.  On  December  29, 1988,  the 
Board  of  Directors  of  Utah  Farm  Bureau 
adopted  a  resolution  approving  and 
authorizing  the  dissolution  of  Utah  Farm 
Bureau,  and  the  shareholders  of  Utah 
Farm  Bureau  consented  to  the 
dissolution.  Effective  December  31. 1988, 
all  of  Utah  Farm  Bureau's  existing 
insurance  business  was  reinsured  widi 
Farm  Bureau  Life  Insurance  Company 
and  Utah  Farm  Bureau  ceased 
conducting  any  business  except  that 
relating  to  the  dissolution  process.  On 
September  12, 1989  Utah  Farm  Bureau 
also  applied  to  the  SEC  pursuant  to  Rule 
477  of  the  1933  Act  for  withdrawal  of  its 
registration  statement. 

5.  During  the  last  18  months. 
Applicant  has  not.  for  any  reason, 
transferred  any  of  its  assets  to  a 
separate  trust  The  Applicant  does  not 
have,  nor  did  it  ever  have,  any  assets. 
The  Applicant  does  not  have  any  debts 
or  other  liabilities  which  remain 
outstanding.  The  Applicant  is  not  a 
party  to  any  Utigation  or  administradve 
proceeding.  The  Applicant  has  no 
security  holders.  "The  Applicant  is  not 
now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs.  The  Applicant  never  sold 
any  Policies  or  other  securities  of  which 
it  was  the  issuer. 

For  tht  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  89-27322  Filed  11-20-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

[Docket  46609] 

U.S.-Japwi  Route  Authority;  Order 
Requesting  Comments 

Issued  by  the  Department  of 
Transportation  on  the  16th  day  of 
November,  1989. 

On  November  6, 1989,  the 
Governments  of  the  United  States  and 
]apan  signed  a  new  ad  referendum 
Memorandum  of  Understanding  (MOU) 
which  provides  major  new  opportunities 
for  combination  and  cargo  service 
between  the  two  countries.  The 
Department  intends  to  institute 
proceedings  to  award  tlie  new  authority 
that  has  been  authorized  by  this  MOU. 
In  order  to  facilitate  this  process,  we  are 
soliciting  comments  from  all  interested 
parties  on  how  these  route  proceedings 
should  be  structured  and  conducted.  We 
are  also  requesting  that  potential 
applicants  provide  us  with  information 
as  to  the  route  authority  they  intend  to 
seek  and  the  number  of  frequencies  they 
will  require. 

TTie  recent  MOU  provides,  inter  alia, 
that  each  country  may  designate  up  to 
three  carriers  to  operate  combination 
service  over  three  routes  between  any 
point  in  the  U.S.  and  any  point  in  Japan. 
Under  the  terms  of  the  MOU,  only  one 
U.S.  carrier  may  be  selected  to  serve 
each  of  these  three  routes.  In  addition, 
the  MOU  authorizes  the  U.S.  to 
designate  a  carrier  not  currently 
operating  all-cargo  services  to  Japan  to 
provide  a  new  all-cargo  service  to  Japan 
from  any  point  in  the  U.S. 

Each  of  these  combination  services,  as 
weU  as  the  new  all-cargo  service,  is 
limited  by  the  MOU  to  no  more  than 
seven  weekly  roundtrip  frequencies. 
Moreover,  the  U.S.  is  limited  to  an 
aggregate  of  24  weekly  roundtrip 
frequencies  for  all  four  of  these  services. 

In  addition  to  the  combination 
services  described  above,  the  U.S.  may 
authorize  up  to  three  combination 
services  between  any  point  in  the  U.S. 
and  any  point  in  Japan,  other  than 
Tokoyo  and  Osaka,  as  well  as  a 
combination  service  to  operate,  on  a 
turnaround  basis,  between  a  point  in 
Alaska  and  a  point  in  Japan,  other  than 
Tokyo  and  Osaka.  The  U.S.  may 
designate  only  one  carrier  on  each  of 
these  routes.  The  MOU  limits  service  on 
each  of  these  routes  to  seven  weekly 
roundtrips. 

The  MpU  also  provides  for  the 
designation  of  an  additional  carrier  to 
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operate  on  routes  between  LFuam/ 
Saipan  and  Nagoya,  Fukuoka.  and  Naha. 
The  U.S.  is  not  required  to  designate  the 
same  carrier  for  each  of  these  routes. 
The  U.S.  may  also  designate  up  to  two 
carriers  on  routes  between  Guam/ 
Saipan  and  any  two  points  in  Japan 
other  than  Tokyo,  Osaka.  Nagoya, 
Fukuoka,  and  Naha. 

Finally,  the  MOU  provides  that  a  U.S. 
carrier  now  authorized  to  provide  all- 
cargo  service  to  Japan  may  operate  up  to 
seven  weekly  frequencies  to  one 
additional  point  in  Japan,  to  be  selected 
from  Sapporo,  Nagoya,  and  Fukuoka,  as 
a  coterminal  with  Tokyo,  Osaka,  or 
Naha.» 

The  Department  intends  to  institute 
shortly  one  or  more  certificate 
proceedings  to  select  carriers  to  operate 
the  route  opportimities  obtained  in  the 
MOU,  as  well  as  the  gateway  cities  from 
which  they  will  serve.  All  of  the  services 
described  above  become  available  on 
October  1, 1990,  except  for  the  Guam/ 
Saipan  routes  which  become  effective 
on  the  date  that  the  MOU  enters  into 
force.  It  is  our  intention  to  begin 
considering  the  issues  involved  in 
gateway  and  carrier  selection  promptly 
in  order  to  permit  U.S.  carriers  the 
opportunity  to  inaugurate  service  on  the 
new  routes  as  close  to  the  effective  date 
as  possible.  We  recognize,  however,  that 
this  may  result  in  some  of  the  applicants 
in  the  ongoing  U.S.-Japan  Service 
Proceeding  filing  duplicative 
applications  in  a  case  to  allocate  the 
1989  MOU  routes.  We  now  believe  that 
the  benefits  of  commencing  the  selection 
process  prior  to  reaching  a  final  decision 
in  the  U.S.-Japan  Service  Proceeding 
outweigh  its  potential  drawbacks. 

Before  initiating  the  carrier  selection 
process  we  seek  the  commenters'  advice 
on  this  matter  and  the  following 
additional  procedural  points.  First,  we 
must  decide  whether  to  consider  the 
selection  of  the  various  cargo  and 
combination  routes  in  a  single 
proceeding  or  institute  two  or  more 
separate  proceedings  to  consider  each 
category  of  service. 

If  we  were  to  adopt  the  latter 
approach,  and  that  is  our  inclination  at 
the  present  time,  we  must  initially 
resolve  the  issue  of  the  allocation  of 
frequencies  between  the  all-cargo  and 
combination  services  to  Tokyo,  since  all 
four  of  these  services  will  be  limited  to  a 
total  of  24  weekly  roundtrips.  To  assist 
us  in  making  this  determination,  we  ask 


potential  applicants,  both  for  all-cargo 
and  for  combination  routes,  to  specify 
the  number  of  fi^quencies  that  they 
expect  to  request  for  this  authority.' 

If  we  were  to  predetermine  the 
allocation  of  frequencies  between  cargo 
and  combination  services,  we  would 
still  be  required  to  allocate  among  the 
three  combination  services  that  are 
ultimately  selected.  We  ask  that 
commenters  focus  upon  the  criteria  that 
we  might  use  in  determining  the 
allocation  of  these  frequencies.  A 
subsidiary,  but  important  question  is 
whether  we  should,  as  an  evidentiary 
matter  in  the  interest  of  achieving  direct 
comparability  of  exhibit  materials, 
require  filings  reflecting  a  common  level 
of  frequencies  by  applicants  for 
combination  routes  that  are  restricted 
by  the  aggregate  frequency  limitations 
contained  in  the  MOU.'  Because  it  may 
be  impossible  to  grant  all  of  the  selected 
carriers  the  frequency  levels  they 
propose,  it  may  prove  useful  for  all 
applicants  to  submit  their  service 
proposals  based  upon  a  hypothetical 
common  frequency  level,  while  allowing 
carriers  interested  in  other  frequency 
levels  to  file  alternative  service 
proposals.  Parties  should  comment  on 
the  desirability  of  such  an  approach  and 
on  what  common  frequency  level,  if  any, 
should  be  set. 

We  also  must  consider  whether  to 
solicit  applications  for  the  three  non- 
Tokyo/Osaka  services  at  the  same  time 
that  we  require  applications  to  be  filed 
for  the  three  combination  services  that 
fall  within  the  24-frequencies-per-week 
limit.  An  advantage  to  this  approach 
would  be  to  allow  us  the  option  of 
consolidating  all  applications  for 
combination  service  into  a  single 
proceeding.  However,  we  do  not  want 
any  proceeding  to  become  so  unwieldy, 
in  terms  of  the  number  of  routes  at  issue 
and  the  number  of  parties  participating, 
that  it  is  likely  to  delay  substantially  our 
ability  to  conclude  the  case.  Therefore, 
we  seek  an  indication  from  carriers 
intending  to  apply  for  combination 
authority  as  to  what  markets  they  will 
propose  to  serve,  in  order  that  we  might 
assess  how  many  routes  are  likely  to  be 
contested  and  the  number  of  applicants. 

Service  on  all  the  Guam/Saipan 
routes,  as  noted  above,  can  be  instituted 
immediately.  To  the  extent  that  we  may 
receive  contested  apphcations,  we 
would  particularly  like  to  expedite  the 


'  The  MOU  also  provides  a  significant  increase  in 
charter  op|>ortunities  for  U.S.  carriers.  We  wiU 
consider  the  issue  of  the  allocation  of  these 
additional  charters  in  a  separate  order. 


•  Carriers  currently  applicants  in  the  U.S.-Japan 
Service  Case,  Docket  4A438.  may  indicate  that  they 
will  also  t>e  applicants  for  authority  under  the  MOU. 

'  We  have  previously  required  the  tiling  of 
proposals  reflecting  a  common  level  of  frequencies 
in  the  U.S.-Japan  Gateways  Case,  instituted  by 
Order  85-11-29.  (See  50  FR  (47487)  11-18-85.) 


selection  process  for  these  routes. 
Therefore,  we  ask  carriers  interested  in 
service  from  Guam/Saipan,  in  addition 
to  specifying  which  routes  they  intend  to 
apply  for,  to  comment  on  the  desirability 
of  considering  the  selection  issues 
through  non-oral  hearing  procedures. 

Finally,  we  must  consider  whether  to 
accept  proposals  for  service  to  points 
other  than  Tokyo  on  the  three 
combination  routes  that  are  restricted, 
together  with  the  all-cargo  service,  to  a 
total  of  24  weekly  roundtrip  frequencies. 
We  believe  that  the  economic  value  of 
service  to  Tokyo-may  be  significantly 
greater  than  to  any  other  point  in  Japan. 
Moreover,  we  will  also  be  considering 
applications  for  three  separate  routes 
that  are  restricted  by  the  agreement  to 
points  other  than  Tokyo  or  Osaka. 
Therefore,  it  is  our  present  view  that  we 
should  entertain  applications  only  for 
service  to  Tokyo  on  the  three 
combination  routes  that  are  included  in 
the  aggregate  frequency  limitation. 

We  seek  comments  on  the  issues 
discussed  in  this  order,  as  well  as  on 
any  other  procedural  issues  that 
commenters  may  feel  we  should 
consider  prior  to  instituting  gateway/ 
carrier  selection  proceedings. 

Interested  persons  should  submit 
comments,  as  well  as  all  other  requested 
information,  in  this  docket  within  14 
days  of  the  service  date  of  this  order.* 
Reply  comments  are  due  five  calendar 
days  thereafter. 

Accordingly, 

1.  We  request  comments  from 
interested  persons  addressing  the 
procedural  issues  discussed  above,  as 
well  as  information  regarding  the  routes 
and  number  of  frequencies  that  may  be 
sought  by  potential  applicants; 

2.  An  original  and  12  copies  of  all 
comments  should  be  filed  with  the 
Documentary  Services  Division, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  by  December  4, 1989*. 

3.  Any  reply  comments  will  be  due 
December  11. 1989; 

4.  We  will  serve  this  order  on  all 
certificated  air  carriers,  the  Airport 
Operators  Council  International,  and  the 
U.S.  Airports  for  Better  International  Air 
Service;  and 


*  A  separate  docket  or  dockets  will  lie  opened  for 
selection  cases  at  the  time  that  such  cases  are 
instituted.  Therefore,  applicants  should  not  Hie  to 
consolidate  any  applications  in  this  comment 
docket. 


edt' 
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5.  This  order  will  be  published  in  the 
Federal  Rejpster. 

Jeffrey  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  89-27418  Filed  11-17-89;  11:29  am] 

BtUJNQ  CODE  491•-S^4l 


Federal  Aviation  Administration 

[Summary  Notice  No.  PE-89-44] 

Petition  for  Exemption,  Summary  and 
Disposition 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  December  11, 1989. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue,  SW., 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  11-27  of 


part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC  on  November 
13. 1989. 

Deborah  Swank, 

Acting  Manager,  Program  Management  Staff, 
Office  of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  26009. 

Petitioner:  Jerry  L  Chap. 

Regulations  Affected:  14  CFR  65.91(c). 

Description  of  Relief  Sought-  To 
waive  the  requirement  for  holding  an 
airframe  and  powerplant  mechanic 
rating  for  at  least  3  years  prior  to 
eligibility  for  receipt  of  an  inspector's 
authorization. 

Docket  No.:  26031. 

Petitioner:  Rocky  Mountain 
Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought-  To  allow 
properly  tained  personnel  employed  by 
petitioner  to  exchange  medical  oxygen 
cylinders  after  such  cylinders  have  been 
depleted.  The  exemption  would  cover 
only  those  occurrences  when  a  rated 
mechanic  is  not  immediately  available 
as  a  standard  operating  practice. 

Docket  No.:  26032. 

Petitioner:  Loken  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought  To  allow 
petitioner's  pilots  to  remove  and  install 
seats  in  petitioner's  single-engine 
aircraft  when  performing  certain  types 
of  Hight  operations. 

Docket  No.:  23921. 

Petitioner:  Flight  Safety  International. 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(a)(1),  (c),  and  (d);  61.58(c)(1)  and 
(d):  61.63(d)(2)  and  (3):  61.67(d)(2); 
61.157(d)(1)  and  (2)  and  (e)(1)  and  (2); 
Appendix  A  to  part  61;  Appendix  H  to 
Part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
4058D  to  add  a  subparagraph  vi.b.(4), 
which  would  be  an  alternative  qualifier 
for  persons  eligible  to  instruct  in 
petition's  simulator  programs.  This 
alterantive  would  be  for  instructors  to 
have  a  minimum  of  2,500  hours  of  flight 
time,  500  of  which  is  pilot-in-command 
time,  in  lieu  of  the  flight  instructor 
certificate.  GRANT,  November  8, 1989. 
Exemption  No.  4058E. 

[FR  Doc.  89-27288  Filed  11-20-89;  8:45  am] 
BiLUNa  CODE  4910-13-M 


DEPARTMENT  OF  VETERANS 
AFFAiRS 

Information  Collection  Under  OMB 
Review 

aqency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  udner  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  doucment  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(s),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  seciton  3504(h)  of 
Public  Law  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ann 
Bickoff,  Veterans  Health  services  and 
Research  Administration  (136E), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-2282. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place.  NW.,  Washington,  DC 
20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  thp 
OMB  Desk  Officer  within  30  days'of  this 
notice. 

Dated;  November  15. 1989. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley, 

Director,  Office  of  Information,  Management 
and  Statistics. 

Reinstatement 

1.  Veterans  Health  Services  and 
Research  Administration. 

2.  Patient  Satisfaction  Survey. 

3.  VA  Forms  10-1465d  through  10- 
1465f. 

4.  This  survey  is  the  only  recurring, 
comprehensive  evaluation  of  VA 
patients'  satisfaction  with  the  health 
care  they  receive.  It  meets  medical, 
management  and  legislative 
requirements  and  helps  assure  that  VA 
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maintains  a  high  level  of  care  to  the 
Nation's  veterans. 

5.  Quarterly. 

6.  Individuals  or  household. 
7. 101,536  responses. 

8. 10  minutes. 

9.  Not  applicable. 
[FR  Doc.  89-27294  Filed  11  -20-89;  8:45  am] 
BOiJNO  COOE  UaO-OI-M 
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This  section  Of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:12  p.m.  on  Tuesday.  November  14, 
1989,  the  Board  of  Directors  of  the 
Federal  Heposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

A  notice  of  an  individual's  proposal  dual 
service  as  a  director  of  two  nona^iliated 
depository  institutions  pursuant  to  section 
205  of  the  Depository  Institution  Management 
Interlocks  Act. 

Administrative  enforcement  proceedings. 

Matters  relating  to  assistance  agreements 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  AcL 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 
Case  No.  FL-89-0037 

Silverado  Bank,  Savings  and  Loan 
Association,  Denver,  Colorado 

Reports  of  the  Inspector  General: 
Audit  Report  re: 

Enforcement  Action  System  Audit  (Memo 
dated  September  27, 1989) 
Audit  Report  re: 

Liquidation  Overhead  Allocation  Audit 
(Memo  dated  September  26, 1989) 
Audit  Report  re: 

MVS  Audit  By  Non-FDIC  Users  (Memo 
dated  September  18, 1989) 
Audit  Report  re; 

Audit  of  Data  Base  Access  (Memo  dated 
September  18, 1989) 
Audit  Report  re: 

Audit  of  Legal  Fees  Incurred  for  Litigation 
of  Directors  and  Officers  Liability  Cases, 
(Memo  dated  September  15, 1989) 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Matters  relating  to  the  possible  closing  of 
certain  insured  banks. 

Application  of  Babcock  &  Brown  Bank,  a 
proposed  new  bank  to  be  located  at  1747 
Pennsylvania  Avenue,  NW.,  Washington, 
D.C.,  for  Federal  deposit  insurance. 

In  calling  the  meeting,  the  Board 
determined  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  M.  Danny  Wall  (Director  of  the 
Office  of  Thrift  Supervision),  concurred 
in  by  Chairman  L  William  Seidman, 
that  Corporation  business  required  its 


consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4). 
(c)(6).  (c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of 
the  "Government  in  the  Simshine  Act" 
(5  U.S.C.  552b  (c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  NW.,  Washington.  DC. 

Dated:  November  16, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  89-2746  Filed  11-17-89;  1:30  pmj 

BtLUNQ  COOE  6714-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday, 
November  27. 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  computer 
equipment  at  two  Federal  Reserve  Banks. 

2.  Proposed  acquisition  of  automated 
material  handling  equipment  within  the 
Federal  Reserve  System. 

3.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
October  30, 1989.) 

4.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated  November  17. 1980. 
lennifer  J.  Jofanson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-27508  Filed  11-17-69;  3:38  pm] 

BtLUtM  CODE  eSIO-OI-M 

NUCLEAR  REQliLATORY  COMMISSION 

DATE:  Week  of  November  20.  27. 
December  4.  and  11, 1989. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  November  20    . 

Tuesday,  November 21 

9:00  a.m. 
Briefing  on  Implementation  of  the  U.S. 
Environmental  Protection  Agency's  HLW 
Disposal  Standards  (Public  Meeting) 

Wednesday,  November  22 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  November  27— Tentative 

Thursday,  November  30 

2:00  p.m. 
Briefing  on  DOE  Views  on  Advanced  Light 
Water  Reactor  Design  and  Certification 
(Public  Meeting) 
3:30  p.m. 
A^irmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Week  of  December  4 — ^Tentative 

Tuesday,  December  5 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  11 — Tentative 

Thursday,  December  14 

10:00  a.m. 
Briefing  on  Status  of  Implementation  of  the 
Severe  Accident  Master  Integration  Plan 
and  Status  of  Licensee  Progress  on  IPE 
(Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  By  a  vote  of 

3-0  (Commissioner  Roberts  not  present) 
on  November  15,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  S  9.107(a)  of  the  Commission's  rules 
that  Commission  business  required  that 
"Affirmation  of  Seabrook  Procedural 
Order  Involving  Pleadings  and 
Schedules  for  Filing  with  the 


ifiia. 
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Commission    IPUBLIC  MEETING), 
scheduled  for  November  10.  be  held  on 
less  than  one  week's  notice  to  the 
public. 

Note:  Afrirmation  seMions  are  initially 

scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Snppiententary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identiRed  as 
requinng  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(Recording)— (303)  492-0292 
CONTACT  PERSOM  FOR  MOfW 
INFORMUTION:  William  Hill  (301)  492- 
1661. 

Dated:  November  16, 1989.  - 
WilUam  M.  HiU.  ]u 
Office  of  the  Secretory. 
[FR  Doc.  89-27482  Filed  11-17-89;  2:30  pmj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

(FRL  3681-4] 

National  Priorities  List  for 
Uncontrolled  Hazardous  Waste  Sites 

AQENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  ("EPA")  is  amending  the 
National  Priorities  List  ("NPL").  The 
NPL  is  appendix  B  of  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  part 
300.  The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  requires  that  the 
NCP  include  a  list  of  national  priorities 
among  the  known  releases  or  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  throughout 
the  United  States,  and  that  the  list  be 
revised  at  least  annually.  The  NPL, 
initially  promulgated  on  September  8, 
1983  (48  FR  40658),  constitutes  this  Hst 
and  is  being  revised  today  in  the 
following  way:  (1)  The  addition  of 
Radium  Chemical  Co.  Inc..  in  Woodside, 
New  York,  New  York,  and  Forest  Glen 
Mobile  Home  Subdivision,  in  Niagara 
Falls,  New  York:  (2)  the  addition  of  27 
Federal  facility  sites;  and  [3)  the 
expansion  of  the  definition  of  a 
previously  listed  Federal  facility  »ite. 
After  carefully  reviewing  public 
comments  on  these  sites,  EPA  has 
determined  that  they  meet  the  eligibiUty 
requirements  of  the  NPL  and  are 
consistent  with  the  Agency's  hsting 
policies.  Information  supporting  these 
actions  is  contained  in  the  Snperfund 
Public  Dockets. 

EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
December  21, 1989.  CERCLA  section  305 
provides  for  a  legislative  veto  of 
regulations  promulgated  under  CERCLA. 
Although  INS  V.  Chadha.  462  U.S.  919, 
103  S.  Ct.  2764  (1983).  cast  the  validity  of 
the  legislative  veto  into  question.  EPA 
has  transmitted  a  copy  of  this  regulation 
to  the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives.  If 
any  action  by  Congress  calls  the 
effective  date  of  this  regulation  into 
question,  the  Agency  will  publish  a 
notice  of  clarification  in  the  Federal 
Register. 

ADDRESSES:  Addresses  for  the 
Headquarters  and  Regional  dockets 
follow.  For  further  details  on  what  these 
dockets  contain,  see  section  I  of  the 


"Supplementary  Information"  portion  of 

thia  preamble. 

Tina  Maragousis,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  OS-245. 
Waterside  Mall,  401  M  Street  SW., 
Washington,  DC  20460,  202/382-304& 

Evo  Cunha,  Region  1,  U.S.  EPA  Waste 
Management  Records  Center.  HES- 
CAN  6,  J.F.  Kennedy  Federal  Building. 
Boston,  MA  02203,  617/565-330a 

U.S.  EPA.  Region  2,  Document  Control 
Center.  Superfund  Docket,  26  Federal 
Plaza,  7th  Floor.  Room  740.  New  York, 
NY  10278,  Latthmin  Serrano,  212/284- 
5540.  Ophelia  Brovra,  212/264-1154. 

Gayle  Alston.  Region  4.  U.S.  EPA 
Library.  Room  G-6,  345  Courtland 
Street  NE..  Atlanta.  GA  30365, 404/ 
347-^216. 

Cathy  Freeman,  Region  5,  U.S.  EPA.  5 
HS-12,  230  South  Dearborn  Street, 
Chicago,  IL  60604.  312/886-6214. 

Dolores  Eddy.  Region  8.  US.  EPA 
Library.  999  18th  Street.  Suite  50a 
Denver.  CO  80202-2405,  303/293-1444. 

Lisa  Nelson,  Region  9.  U.S.  EPA  Library, 
6th  Floor,  215  Fremont  Street  San 
Francisco.  CA  94105.  415/76»-1377. 

David  Bennett.  Region  10.  U.S.  KPA,  9th 
Floor.  1200  6th  Avenue.  Mail  Stop 
HW-093.  Seattle.  WA  98101.  206/442- 
2103. 

FOR  FURTMBI  MFORMATION  CONrACT: 

Martha  Otto,  Hazardous  Site  Evaluation 

Division.  Office  of  Emergency  and 

Remedial  Response  (OS-230),  U.S. 

Environmental  Protection  Agency.  401 M 

Street.  SW.,  Washington.  DC,  2046a  or 

the  Superfund  Hotline,  Phone  (800)  424- 

9346  (382-3000  in  the  Washington,  DC. 

metropolitan  area). 

SUFPLEMENTART  MFORMATION: 
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n.  Purpose  and  Implementation  of  the  NPL 

ni.  NPL  Update  Process 

IV  Contents  of  This  NPL  Update 

V  Response  to  Comments 

VL  Regulatory  Impact  Analysis 

VII.  Regulatory  Flexibility  Act  Analysis 

I.  Introduction 

Background 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9601-9657  ("CERCLA"  or 
"the  Act")  in  response  to  the  dangers  of 
uncontrolled  or  abandoned  hazardous 
waste  sites.  CERCLA  was  amended  on 
October  17, 1986.  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA").  Pubhc  Law  No.  99-488.  stat 
1613  et  seq.  To  implement  CERCLA.  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  promulgated 
the  revised  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 


("NCP"),  40  CFR  part  300,  on  July  16. 
1982  (47  FR  31180).  pursuant  to  CERCLA 
section  105  and  Executive  Order  12316 
(46  FR  42237,  August  20, 1981).  The  NCP 
further  revised  by  EPA  on  September  16, 
1985  (50  FR  376241  and  November  20, 
1985  (50  FR  47912),  sets  forth  the 
guidelines  and  procedures  needed  to 
respond  under  CERCLA  to  releases  and 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 
On  December  21, 1988  (53  FR  51394), 
EPA  proposed  revisions  to  the  NCP  in 
response  to  SARA. 

Section  105(a)(8)(A)  of  CERCLA.  as 
amended  by  SARA,  requires  that  the 
NCP  include  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial  action 
and.  to  the  extent  practicable,  taking 
into  account  the  potential  urgency  of 
such  action,  for  the  purpose  of  taking 
removal  action."  The  discussion  below 
may  refer  to  "releases  or  threatened 
releases"  simply  as  "releases," 
"facilities,"  or  "sites."  Removal  action 
involves  cleanup  or  other  measures  that 
are  taken  in  response  to  emergency 
conditions  or  on  a  short-term  or 
temporary  basis  (CERCLA  section 
101(23)).  Remedial  action  tends  to  be 
long-term  in  nature  and  involves 
response  actions  that  are  consistent 
with  a  permanent  remedy  for  a  release 
(CERCLA  section  101(24.1).  Criteria  for 
determining  priorities  for  possible 
remedial  actions  financed  by  the  Trust 
Fund  established  under  CERCLA  are 
included  in  the  Hazard  Ranking  System 
("HRS").  which  EPA  promulgated  as 
Appendix  A  of  the  NCP  (47  FR  31219, 
)uly  16, 19821.  On  December  23, 1988  (53 
FR  51962),  EPA  proposed  revisions  to 
the  HRS  in  response  to  CERCLA  section 
105(c).  added  by  SARA. 

In  addition  to  the  application  of  the 
HRS,  there  are  two  other  mechanisms 
for  listing  sites  on  the  NPL  Under 
CERCLA  section  105(a)(8)(B).  each  State 
may  designate  a  single  site  as  its  top 
priority,  regardless  of  the  HRS  score. 
According  to  40  CFR  300.66(b)(4)  of  the 
NCP,  the  Agency  also  may  list  sites  if 
the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  recommends 
dissociation  of  individuals  from  the 
release;  if  EPA  determines  that  the 
release  poses  a  significant  public  health 
threat;  and  if  EPA  anticipates  that  it 
would  be  more  cost-effective  to  use 
remedial  rather  than  removal  authorities 
for  cleanup.  The  three  mechanisms  are 
described  in  more  detail  in  section  III  of 
this  ptreamble. 

Based  in  large  part  on  the  HRS  listing 
mechanism  and  pursuant  to  section 
106(a)(8)(B)  of  CERCLA,  as  amended  by 
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CERCLA  (Report  of  die  Committee  on 
Environment  and  Public  Works.  Senate 
Report  No.  96-848, 96di  Cong..  2d  Sess. 
60  (1980)): 


SARA,  EPA  prepared  a  hst  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  The  list, 
which  is  Appendix  B  of  the  NCP.  is  the 
National  Priorities  List  ("NPL"). 
CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  can  undergo  CERCLA- 
fmanced  remedial  action  only  after  it  is 
placed  on  the  final  NPL,  as  provided  in 
the  NCP  at  40  CFR  300.66(c)(2)  and 
300.68(a). 

An  original  NPL  of  406  sites  was 
promulgated  on  September  8, 1983  (48 
FR  40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  October  4, 
1989  (54  FR  41000/41015).  The  Agency 
also  has  published  a  number  of 
proposed  rulemakings  to  add  sites  to  the 
NPL,  most  recently  October  26, 1989  (54 
FR  43778). 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate,  as  explained  in  the  NCP  at 
40  CFR  300.66(c)(7).  To  date,  die  Agency 
has  deleted  28  sites  from  the  final  NPL, 
most  recently  on  September  22. 1989  (54 
FR  38994)  when  Cecil  Lindsey,  Newport, 
Arkansas,  was  deleted. 

This  rule  adds  two  sites  and  27 
Federal  facility  sites  to  the  NPL,  and 
expands  the  definition  of  1  previously 
listed  Federal  facihty  site.  The  two  non- 
Federal  sites  were  proposed  to  the  NPL 
pursuant  to  S  300.66(b)(4)  of  die  NCP 
(August  16. 1989,  54  FR  33846).  The 
comment  period  for  that  rule  ended  on 
September  15, 1989.  The  27  Federal 
facilities  were  proposed  to  the  NPL,  on 
the  basis  of  their  HRS  scores,  on  July  14, 
1989  (54  FR  29820),  as  was  the  expansion 
of  the  definition  of  1  listed  Federal 
facility  site.  The  comment  period  for 
that  rule  ended  on  September  12, 1989. 
The  other  Federal  facility  sites  in  the 
July  li-89  proposed  rule  will  be 
addressed  in  future  final  rules. 

EP.\  read  all  comments  received  on 
the  sites  in  today's  final  rule,  including 
late  comments.  In  past  rules,  EPA 
responded  even  to  late  comments. 
However,  because  of  the  need  to  make 
final  decisions  on  all  currently  proposed 
sites  prior  to  the  date  that  the  revised 
HRS  takes  effect,  EPA  was  not  able  to 
respond  to  all  late  comments  received 
for  sites  in  this  rule.  (EPA  had 
previously  indicated  that  it  may  no 
longer  be  able  to  consider  late 
comments  (53  FR  23990,  June  24. 1988 
and  54  FR  19527.  May  5. 1989).)  In 
section  V  of  this  preamble.  EPA 
addresses  those  comments  received  no 
later  than  October  11, 1989  for  all  sites 
included  in  this  final  rule.  Although  EPA 
has  not  responded  to  all  late  comments, 
it  has  read  all  late  comments.  The 

I! 


Agency  has  determined  that  none  of  the 
late  comments  received  to  date  on  the 
sites  in  today's  final  rule  have  brought 
to  EPA's  attention  a  fundamental  error 
in  the  scoring  of  a  site. 

This  rule  results  in  a  final  NPL  of  1.010 
sites,  79  of  them  in  the  Federal  section. 
In  addition,  209  sites  are  currently  in 
proposed  status,  38  of  them  in  the 
Federal  section.  With  these  changes, 
final  and  proposed  sites  now  total  1,219. 

EPA  may  include  on  the  NPL  sites  at 
which  there  are  or  have  been  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 

Information  Available  to  the  Public 

The  Headquarters  and  Regional  public 
dockets  for  the  NPL  contain  documents 
relating  to  the  listing  of  these  sites  (see 
ADDRESSES  portion  of  Uiis  notice). 
Appointments  should  be  made  to  view 
these  dockets.  The  hours  of  operation 
for  the  Headquarters  docket  are  from  9 
ajn.  to  4  p.m.,  Monday  through  Friday 
excluding  Federal  holidays.  "The  hours  of 
operation  for  the  Regional  dockets  are 
generally  from  8  a.m.  to  5  p.m.,  Monday 
through  Friday  excluding  Federal 
holidays. 

The  Headquarters  docket  for  the 
Federal  facility  sites  added  by  this  rule 
include  the  following  documents:  HRS 
score  sheets;  a  Documentation  Record 
describing  the  information  used  to 
compute  the  score;  a  list  of  documents 
referenced  in  the  Documentation 
Record;  and  public  comments  received. 
The  Headquarters  docket  for  the  two 
non-Federal  sites  contains  the  same 
documents  in  addition  to,  for  each  site,  a 
Public  Health  Advisory  issued  by 
ATSDR,  and  an  EPA  memorandum 
addressing  for  each  site,  whether  the 
release  poses  a  significant  threat  to 
public  health  and  whether  it  would  be 
more  cost-effective  to  use  remedial 
rather  than  removal  authorities  at  the 
sites. 

The  Regional  docket  includes  all 
information  available  in  the 
Headquarters  docket,  as  well  as  the 
reference  documents,  which  contain  the 
data  EPA  relied  upon  in  calculating  or 
evaluating  the  HRS  scores  for  these 
sites. 

Copies  of  documents  contained  in  the 
Headquarters  or  Regional  dockets  may 
be  obtained  by  informal  written  request 
addressed  to  the  appropriate  docket 
contact  as  specified  in  the  Addresses 
section  of  this  preamble. 

n.  Purpose  and  Implementation  of  the 
NPL 

Purpose 

The  primary  purpose  of  the  NPL  is 
stated  in  the  legislative  history  of 


The  priority  lists  serve  primarily 
informational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  judgment 
of  the  activities  of  its  owner  or  operator,  it 
does  not  require  those  persons  to  undertake 
any  actioa  nor  does  it  assi^  liability  to  any 
person.  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  in  order  to  do  so, 
and  these  actions  will  t>e  attended  by  all 
appropriate  procedural  safeguards. 

The  purpose  of  the  NPL,  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool.  The  identification 
of  a  site  for  the  NPL  assists  EPA  in 
determining  which  sites  warrant  further 
investigadon  to  assess  the  nature  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s].  if  any,  may 
be  appropriate.  The  NPL  also  serves  to 
notify  the  public  of  sites  that  EPA 
believes  warrant  further  investigation. 

Implementation 

As  oudined  in  die  NCP  at  40  CFR 
300.66(c)(2)  and  300.68(a),  Trust  Fund 
monies  can  be  spent  for  remedial 
actions  only  at  sites  that  have  been 
placed  on  the  final  NPL  However,  EPA 
may  take  enforcement  actions  under 
CERCLA  or  other  applicable  statutes 
against  responsible  parties  regardless  of 
whether  the  site  is  on  the  NPL  although, 
as  a  practical  matter,  the  focus  of  EPA's 
CERCLA  enforcement  actions  has  been 
and  will  continue  to  be  on  NPL  sites. 
Similarly,  in  the  case  of  CERCLA 
removal  actions,  EPA  has  the  authority 
to  act  at  any  site,  whether  listed  or  not. 
that  meets  the  criteria  of  the  NCP  at  40 
CFR  300.65-300.67. 

EPA's  policy  is  to  pursue  cleanup  of 
NPL  sites  using  the  appropriate  response 
and/or  enforcement  actions  available  to 
the  Agency,  including  authorities  other 
than  CERCLA.  Listing  a  site  will  serve 
as  notice  to  any  potentially  responsible 
party  that  the  Agency  may  initiate 
CERCLA-financed  remedial  action.  The 
Agency  will  decide  on  a  site-by-site 
basis  whether  to  take  enforcement  or 
other  action  under  CERCLA  or  other 
authorities,  proceed  direcdy  with 
CERCLA-financed  response  actions  and 
seek  to  recover  response  costs  after 
cleanup,  or  do  both.  To  the  extent 
feasible,  once  sites  are  on  the  NPL  EPA 
will  determine  high-priority  candidates 
for  Superfund-financed  response  action 
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and/or  enforcement  action  through  both 
State  and  Federal  initiatives.  These 
determinations  will  take  into  account 
which  approach  is  more  likely  to  most 
expeditiously  accomplish  cleanup  of  the 
site  while  using  CERCLA's  limited 
resources  as  efficiently  as  possible. 

Remedial  response  actions  will  not 
necessarily  be  funded  in  the  same  order 
as  a  site's  ranking  on  the  NPL  Most 
sites  are  hsted  in  the  order  of  their  HRS 
scores,  and  the  Agency  has  recognized 
that  the  information  collected  to  develop 
HRS  scores  is  not  sufficient  in  itself  to 
determine  either  the  extent  of 
contamination  or  the  appropriate 
response  for  a  particular  site.  EPA  relies 
on  further,  more  detailed  studies  in  the 
remedial  investigation/feasibility  study 
(RI/FS)  to  address  these  concerns. 

The  RI/FS  determines  the  nature  and 
extent  of  the  threat  presented  by  the 
contamination  (40  CFR  300.68(d)). 
Specifically,  it  evaluates  the  amount  of 
contaminants  in  the  environment,  the 
risk  to  affected  populations  and 
environment,  the  cost  to  correct 
problems  at  the  site,  and  the  response 
actions  that  have  been  taken  by 
potentially  responsible  parties  or  others. 
Decisions  on  the  type  and  extent  of 
action  to  be  taken  at  these  sites  are 
made  in  accordance  with  the  criteria 
contained  in  subpart  F  of  the  NCP.  After 
conducting  these  additional  studies, 
EPA  may  conclude  that  it  is  not 
desirable  to  initiate  a  CERCLA  remedial 
action  at  some  sites  on  the  NPL  because 
of  more  pressing  needs  at  other  sites,  or 
because  a  private  party  cleanup  is 
already  underway  pursuant  to  an 
enforcement  action.  Given  the  limited 
resources  available  in  the  Trust  Fund, 
the  Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied.  It  also  is 
possible  that  EPA  will  conclude,  after 
further  analysis,  that  the  site  does  not 
warrant  remedial  action.  Federal  facility 
sites  are  eligible  for  the  NPL  pursuant  to 
the  NCP  at  40  CFR  300.66(c)(2). 
However,  section  111(e)(3)  of  CERCLA, 
as  amended  by  SARA,  limits  the 
expenditure  of  CERCLA  monies  at 
Federally-owned  facilities.  Federal 
facihty  sites  also  are  subject  to  the 
requirements  of  CERCLA  section  120, 
added  by  SARA. 

III.  NPL  Update  Process 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  The  principal 
mechanism  is  the  application  of  the 
HRS.  The  HRS  serves  as  an  objective 
screening  device  to  evaluate  the  relative 
potential  of  uncontrolled  hazardous 
substances  to  cause  human  health  or 
safety  problems,  or  ecological  or 
environmental  damage.  The  HRS  score 


represents  an  estimate  of  the  relative 
"probability  and  magnitude  of  harm  to 
the  human  population  or  sensitive 
environment  from  exposure  to 
hazardous  substances  as  a  result  of  the 
contamination  of  ground  water,  surface 
water,  or  air"  (47  FR  31180,  July  16. 
1982).  Sites  that  score  28.50  or  greater  on 
the  HRS  are  eligible  for  the  NPL 

Under  the  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism  is  provided  by  section 
105(a)(8)(B)  of  CERCLA,  as  amended  by 
SARA,  which  requires  that,  to  the  extent 
practicable,  the  NPL  include  within  the 
100  highest  priorities,  one  facility 
designated  by  each  State  representing 
the  greatest  danger  to  public  health, 
welfare,  or  the  environment  among 
known  facilities  in  the  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.66(b)(4)  (50  FR  37624-28,  September 
16, 1985),  allows  certain  sites  with  HRS 
scores  below  28.50  to  be  eligible  for  the 
NPL  if  all  of  the  following  occur 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Department  of  Health  and  Human 
Services  issues  a  health  advisory  that 
recommends  dissociation  of  individuals 
from  the  release. 

•  EPA  determines  that  the  release 
poses  a  signiRcant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

The  third  mechanism  was  added  to 
the  NCP  by  rulemaking,  during  which 
the  Agency  explained  that  the  HRS  may 
not  fully  reflect  the  risk  at  certain  types 
of  sites.  For  example,  direct  contact  is 
not  included  in  calculating  the  total  HRS 
score.  Thus,  some  sites  involving  direct 
contact  to  residents  may  pose  a  serious 
threat  but  not  receive  a  sufficiently  high 
score  to  qualify  for  the  NPL  Similarly, 
where  a  small  number  of  people  are 
exposed  to  a  hazardous  substance,  the 
site  may  fail  to  qualify  for  listing  due  to 
the  low  targets  score. 

States  have  the  primary  responsibility 
for  identifying  non-Federal  sites, 
computing  HRS  scores,  and  submitting 
candidate  sites  to  the  EPA  Regional 
OfHces.  EPA  Regional  Offices  conduct  a 
quality  control  review  of  the  States' 
candidate  sites,  and  may  assist  in 
investigating,  sampling,  monitoring,  and 
scoring  sites.  Regional  Offices  also  may 
consider  candidate  sites  in  addition  to 
those  submitted  by  States. 

Federal  agencies  have  the  primary 
responsibility  under  CERCLA  section 


120(c)  for  identifying  Federal  facility 
sites.  In  conjunction  with  EPA  Regional 
offices,  the  Federal  agencies  perform 
investigations,  sampling,  monitoring, 
and  scoring  of  sites.  Regional  offices 
then  conduct  a  quality  control  review  of 
the  candidate  sites.  EPA  Headquarters 
conducts  further  quality  assurance 
audits  to  ensure  accuracy  and 
consistency  among  the  various  EPA  and 
State  offices  participating  in  the  scoring. 
The  Agency  then  proposes  the  sites  that 
meet  one  of  the  three  criteria  for  listing 
(and  EPA's  listing  policies)  and  solicits 
public  comment  on  the  proposal.  Based 
on  these  comments  and  further  review 
by  EPA,  the  Agency  determines  final 
HRS  scores  and  places  those  sites  that 
still  qualify  on  the  final  NPL 

IV.  Contents  Of  This  Final  Rule 

This  rule  adds  to  the  final  NPL 
Radium  Chemical  Co.  Inc.,  in  Woodside, 
Queens  Borough,  New  York  City,  New 
York,  and  the  Forest  Glen  Mobile  Home 
Subdivision  in  Niagara  Falls,  New  York. 
Both  were  proposed  to  the  NPL  on 
August  16, 1989  (54  FR  33846)  based 
upon  §  300.66(b)(4)  of  the  NCP  (54  FR 
33846).  The  comment  period  for  these 
sites  ended  on  September  15, 1989.  EPA 
addresses  two  comments  received 
regarding  one  of  these  sites  in  Section  V 
of  this  preamble.  A  description  of  these 
two  sites  was  included  in  the  proposed 
rule  (54  FR  33846,  August  16, 1989). 

This  rule  also  adds  27  Federal  facility 
sites  to  the  NPL  and  finalizes  the 
expansion  of  the  definition  of  another 
previously  listed  Federal  facility  site.    • 
The  comment  period  for  these  sites 
ended  on  September  12, 1989.  EPA 
addresses  comments  received  by 
October  11, 1989,  on  these  Federal 
facility  sites  in  section  V  of  this 
preamble.  A  brief  discussion  of  the 
Federal  facility  expansion  is  provided  • 
below.  Table  1  lists  sites  added  to  the 
NPL  by  this  rule.  Other  Federal  facility 
sites  proposed  in  July  1989  will  be 
addressed  in  future  final  rules. 

Mather  Air  Force  Base 

The  Mather  Air  Force  Base  (AC&W 
Disposal  Area)  located  in  Sacramento, 
California,  was  proposed  to  the  NPL  on 
October  15, 1984  (49  FR  40320)  and  was 
listed  on  July  22, 1987  (52  FR  27620).  On 
July  14, 1989  (54  FR  29822),  the  Agency 
proposed  to  expand  the  site  definition  at 
this  facility  because  it  believed  that 
additional  areas  of  the  facihty  were 
contributing  to  contamination  of  the 
aquifer,  and  possibly  to  off-site 
contamination.  At  this  time,  the  site  is 
being  expanded  and  renamed  "Mather 
Air  Force  Base." 
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Table  1.— National  Priorities  List, 
Federal  Facility  Sites.  New  Final 
(BY  Group),  November  1989 


NPL 
Gr' 

ST 

Site  name 

City/county 

2 

OH 

Feed  Materials 
Prod  Cent 
(USOOE). 

Femald 

3 

WA 

Bonneville  Power 
AdmRoss 
(USOOE). 

Vancouver 

4 

ID 

Idaho  Naliorwl 
Engin  Lab 
(USDOE). 

Idaho  Falls 

4 

TN 

Oak  Ridge 
Reservation 
(USDOE). 

Oak  Ridge 

S 

CA 

Treasure  Island 
NavSta-Hun 
.    PtAn. 

San  Francisco 

5 

AK 

Eielson  Air  Force 

Fairljanks  N  Star 

Base. 

Bor 

5 

SC 

Savannah  River 
Site  OJSDOE) 

Aiken 

6 

MA 

OtrsAvNat 
Guard/Camp 
Edwards. 

Falmouth 

7 

GA 

Marine  Corps 
Logistics  Base. 

Altjany 

Table  1.— National  PRioRirtES  List. 
Federal  Facility  Sites,  New  Final 
(BY  Group),  November  1989— Contin- 
ued 


NPL 

Gr' 

ST 

Site  name 

C^/county 

7 

CO 

Air  Force  Plant 
PJKS. 

Waterton 

8 

FL 

Pensacola  Naval 
Air  Station. 

Pensacola 

8 

MA 

Fort  Devaifs 

Fort  Deverw 

10 

NY 

Brooktwwerf 
National  Lab 
(USDOE). 

llptnn 

11 

A2 

WMwnaAir 
Force  Base. 

Chandler 

11 

CA 

Barstow  Marine 
Corps  Log«t 
Base. 

Barstow 

12 

UT 

MonticaHo  MiN 
Tailings 
(USOOE). 

MonticeHo 

13 

WA 

FortLaww 
Logistics 
Center 

Tillicum 

13 

OH 

Mound  Plani 
(USOOE). 

Miamisburg 

14 

Rl 

OavisviNe  Naval 
ConstrBatt 
Cent 

North  Kir>gstown 

Table  1.— National  PRioRmES  List, 
Federal  Facility  Sites,  New  Final 
(BY  Group),  November  1989— Contin- 
ued 


NPL 
Gr- 

ST 

Site  name 

City/county 

14 

CA 

Camp  Pendleton 

San  Diego 

Marine  Corps 

County 

Base. 

16 

Rl 

Newpon  Naval 
Ertijcai/ 
TramingCen. 

Newport 

16 

FL 

Jacksonvilte 
Naval  Air 
Station. 

Jacksonville 

16 

FL 

Ca(4  Field  Naval 
Air  Station. 

JacfcaonvHIa 

16 

CA 

March  Ar  Force 
Base 

17 

MN 

Naval  Industhai 
Reaarva 
Ofdnanoa. 

Fhdiey 

18 

NV 

Plattsburgh  Air 
Force  Baaa. 

Ptattsburgh 

18 

CA 

Trav«  Air  Force 
Baae. 

Soiano  County 

■  Sites  are  placed  In  groups  (Gr)  corresponding  to 
groupa  o«  50  on  the  lind  NPL. 

Number  ol  New  Final  Federal  Fadity  Sitea:  27. 


National  Priorities  List.  New  Final  Sites  (by  Rank).  November  1989 

NPL 

St 

site  Name 

Gr,          Rank 

Gty/County 

19 
19 

930 

931 

NY 
NY 

Forest  Gien  Mobile  Honoe  Subdivis __ _ _._ _ 

Radium  Ctvtrmcsit  Ca  Jnc.                                                                                                        . 

MagaraFaHs 
New  York  Clly 

■  Sites  are  placed  in  groups  (Gr)  corresponding  to  groups  oi  50  on  the  final  NPL. 
NumOer  o(  New  FinaTSites:  2. 


The  NI4«  which  is  Appendix  B  of  the 
NCP,  and  which  appears  after  this 
preamble,  is  arranged  by  HRS  scores 
and  is  presented  in  groups  of  50  to 
emphasize  that  minor  differences  in 
scores  do  not  necessarily  represent 
significantly  diff^erent  levels  of  risk.  The 
two  sites  listed  pursuant  to 
§  300.66(b)(4)  of  the  NCP  have  HRS 
scores  below  28.50  and  are  included  in 
the  last  group  on  the  NPL 

V.  Response  to  Comments 

EPA  received  two  comments  in  favor 
of  listing  Radium  Chemical  Co.,  Inc. 
These  comments  resulted  in  no  change 
in  the  HRS  score  for  the  site  or  the 
Agency's  detennination  that  the  criteria 
given  at  §  300.66(b)(4)  of  the  NCP  have 
been  met.  No  comments  were  received 
for  the  Forest  Glnn  Mobile  Home 
Subdivision. 

With  respect  to  the  28  Federal  facility 
sites  addressed  by  this  rule,  EPA 
received  several  comments  in  support  of 
the  listing  of  Otis  Air  National  Guard 
Base/Camp  Edwards  in  Falmouth, 
Massachusetts,  Barstow  Marine  Corps 


Logistics  Base  in  Barstow,  California, 
and  Idaho  National  Engineering 
Laboratory  in  Idaho  Falls,  Idaho.  Some 
of  these  comments  also  included 
suggestions  for  cleanup  or  enforcement 
strategies.  While  the  Agency 
appreciates  these  comments,  they  are 
not  germane  to  listing  these  sites,  and  so 
will  not  be  addressed  at  this  time.  No 
timely  comments  were  received 
regarding  the  other  Federal  facility  sites 
in  today's  final  rale. 

VI.  Regulatory  Impact  Analysis 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  listing  on  the  NPL  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary'  analysis  of  the 
economic  implications  of  today's  final 
rule  to  add  two  new  non-Federal  sites 
and  27  Federal  facility  sites  to  the  NPL. 
and  finds  that  the  kinds  of  economic 
effects  associated  with  this  revision  are 
generally  similar  to  those  identified  in 


the  regidatory  impact  analysis  (RIA) 
prepared  in  1982  for  revisions  to  the 
NCP  pursuant  to  section  105  of  CERCLA 
(47  FR  31180,  July  16. 1982)  and  the 
economic  analysis  prepared  when 
amendments  to  the  NCP  were  proposed 
(50  FR  5882,  February  12, 1985).  This  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  for  review  as 
required  by  Executive  Order  12291. 

Costs 

EPA  has  determined  that  this 
rulemaking  is  not  a  "major"  regulation 
under  Executive  Order  12291  because 
inclusion  of  a  site  on  the  NPL  does  not 
itself  impose  any  costs.  It  does  not 
estabhsh  that  EPA  necessarily  will 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directiy  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  the 
sites  included  in  this  rulemaking. 
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The  major  events  that  follow  the 
listing  of  a  site  on  the  NPL  include  a 
search  for  potentially  responsible 
parties  and  a  remedial  investigation/ 
feasibility  study  (RI/FS)  to  determine  if 
remedial  actions  will  be  undertaken  at  a 
site.  Design  and  construction  of  the 
selected  remedial  alternatives  follow 
completion  of  the  RI/FS.  and  operation 
and  maintenance  (O&M)  activities  may 
continue  after  construction  has  been 
completed. 

EPA  initially  bears  the  costs 
associated  with  responsible  party 
searches.  Responsible  parties  may  bear 
some  or  all  of  the  costs  of  the  RI/FS, 
remedial  design  and  construction,  and 
O&M,  or  EPA  and  the  States  may  share 
costs. 

The  State  cost  share  for  site  cleanup 
activities  has  been  amended  by  section 
104  of  SARA.  For  privately-owned  sites, 
as  well  as  for  publicly-owned  but  not 
publicly-operated  sites,  EPA  will  pay  for 
100%  of  the  costs  of  the  RI/FS  and 
remedial  planning,  and  90%  of  the  costs 
associated  with  remedial  action.  The 
State  will  be  responsible  for  10%  of  the 
remedial  action.  For  publicly-operated 
sites,  the  State  will  pay  for  at  least  50% 
of  all  response  costs  at  the  site, 
including  the  RI/FS  and  remedial  design 
and  construction  of  the  remedial  action 
selected.  After  the  remedy  is 
implemented,  costs  fall  into  two 
categories: 

•  For  restoration  of  ground  water  and 
surface  water.  EPA  will  share  in  startup 
costs  according  to  the  criteria  in  the 
previous  paragraph  for  10  years  or  until 
a  sufficient  level  of  protectiveness  is 
achieved  before  the  end  of  10  years. 

•  For  other  cleanups,  EPA  will  share 
for  up  to  1  year  the  cost  of  that  portion 
of  response  needed  to  assure  that  a 
remedy  is  operational  and  functional. 
After  that,  the  State  assumes  full 
responsibilities  for  O&M. 

In  previous  NPL  rulemakings,  the 
Agency  estimated  the  costs  associated 
with  these  activities  (RI/FS,  remedial 
design,  remedial  action,  and  O&M)  on 
an  average  total  cost  per  site  basis.  EPA 
will  continue  with  this  approach,  usin^ 
the  most  recent  cost  estimates  available 
(1988).  These  estimates  are  presented 
below.  However,  there  is  wide  variation 
in  cosis  for  individual  sites,  depending 
on  the  amount,  type,  and  extent  of 
contamination.  Additionally,  EPA  is 
unable  to  predict  what  portions  of  the 
total  costs  responsible  parties  will  bear, 
since  the  distribution  of  costs  depends 
on  the  extent  of  voluntary  and 


negotiated  response  and  the  success  of 
any  cost-recovery  actions. 


Cost  categofy 


RI/FS 

Remedial  Design 

Remedial  Actioo 

Net  present  value  of  O&M  *. 


Average  total 
cost  per  site  ' 


1,100.000 

750,000 

» 13.500,000 

•  3,770,000 


'  1988  U.S.  Dollars 

*  Includes  State  cost-s^are 

*  Assumes  cost  of  O&M  over  30  years,  $400,000 
(or  the  first  year  and  *0%  discount  rate. 

Source:  Office  of  Program  Management  Office  of 
Emergency  and  Remedial  Response,  U.S.  EPA. 

Costs  to  States  associated  with 
today's  rule  arise  from  the  required 
State  cost-share  of:  (1)  10%  of  remedial 
actions  and  10%  of  first-year  O&M  costs 
at  privately-owned  sites  and  sites  that 
are  publicly-owned  but  not  publicly- 
operated;  and  (2)  at  least  50%  of  the 
remedial  planning  (RI/FS  and  remedial 
design),  remedial  action,  and  first-year 
O&M  costs  at  publicly-operated  sites. 
The  State  will  assume  the  costs 
generated  by  O&M,  following  EPA's 
period  of  participation.  The  Radium 
Chemical  Comptiny  Site  and  the  Forest 
Glen  Mobile  Home  Subdivision  Site  are 
both  privately-owned.  Therefore,  using 
the  budget  projections  presented  above. 
State  costs  arising  from  Federal 
remedial  planning  and  action,  excluding 
O&M  costs,  can  be  expected  to  reach 
approximately  $2.5  million.  State  O&M 
costs  cannot  be  accurately  determined 
because  EPA,  as  noted  above,  will  share 
O&M  costs  for  up  to  10  years  for 
restoration  of  ground  water  and  surface 
water,  and  it  is  not  known  if  these  sites 
will  require  this  treatment  and  for  how 
long.  However,  based  on  past 
experience,  EPA  believes  a  reasonable 
estimate  is  that  it  will  share  startup 
costs  for  up  to  10  years  at  25%  of  sites. 

Placing  a  hazardous  waste  site  on  the 
NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  cleanup 
costs.  Nonetheless,  a  listing  may  induce 
firms  to  clean  up  the  sites  volimtarily,  or 
it  may  act  as  a  potential  trigger  for 
subsequent  enforcement  or  cost- 
recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decision 
to  take  such  actions  are  discretionary 
and  made  solely  on  a  case-by-case 
basis.  Consequently,  precise  estimates 
of  these  effects  cannot  be  made.  EPA 
does  not  believe  that  every  site  will  be 
cleaned  up  by  a  responsible  party.  EPA 
cannot  project  at  this  time  which  firms 
or  industry  sectors  will  bear  specific 
portions  of  the  response  costs,  but  the 
Agency  considers:  the  volume  and 
nature  of  the  waste  at  the  site;  the 
strength  of  the  evidence  linking  the 


wastes  at  the  site  to  the  parties;  the 
parties'  ability  to  pay;  and  other  factors 
when  deciding  whether  and  how  to 
proceed  against  the  parties. 

Economy-wide  effects  of  this 
amendment  to  the  NCP  are  aggregations 
of  effects  on  firms  and  State  and  local 
governments.  Although  effects  could  be 
felt  by  some  individual  firms  and  States, 
the  total  impact  of  this  final  rule  on 
output,  prices,  and  employment  is 
expected  to  be  negligible  at  the  national 
level,  as  was  the  case  in  the  1982  RIA. 

Benefits 

The  benefits  associated  with  adding 
two  sites  and  27  Federal  facility  sites  to 
the  NPL  are  increased  health  and 
environmental  protection  as  a  result  of 
increased  public  awareness  of  potential 
hazards.  In  addition  to  the  potential  for 
more  Federally-financed  remedial 
actions,  expansion  of  the  NPL  can 
accelerate  privately-financed,  voluntary 
cleanup  efforts.  Identifying  sites  as 
national  priority  targets  also  may  give 
States  increased  support  for  funding 
responses  at  particular  sites. 

As  a  result  of  additional  CERCLA 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher-quahty  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficult  to  estimate  in  advance  of 
completing  the  RI/FS  at  these  sites. 

VIL  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  these  modifications  to  the  NPL 
are  considered  revisions  to  the  NCP, 
they  are  not  typical  regulatory  changes 
since  the  revisions  do  not  automatically 
impose  costs.  Placing  sites  on  the  NPL 
does  not  in  itself  require  any  action  by 
any  private  party,  nqr  does  it  determine 
the  liability  of  any  party  for  the  cost  of 
cleanup  at  the  site.  Ftu'ther,  no 
identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  it  is  hard  to 
predict  impacts  on  any  group.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  that  adverse  impacts  to 
responsible  parties  (in  the  form  of 
cleanup  costs)  will  occur,  but  EPA 
cannot  identify  the  potentially  affected 
business  at  this  time  nor  estimate  the 
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number  ot  small  businesses  that  might 
be  affected. 

The  Agency  does  expect  that  certain 
industries  and  firms  within  industries 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems  could 
be  significantly  affected  by  CERCLA 
actions.  However,  EPA  does  not  expect 
the  impacts  from  the  listing  of  these 
sites  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses. 

In  any  case,  economic  impacts  would 
only  occur  through  enforcement  and 
cost-recovery  actions,  which  are  taken 
at  EPA's  discretion  on  a  site-by-site 
basis.  EPA  considers  many  factors  when 
determining  what  enforcement  actions 
to  take,  including  not  only  the  firm's 
contribution  to  the  problem,  but  also  the 
firm's  ability  to  pay. 

The  impacts  (from  cost  recovery)  on 
small  governments  and  nonprofit 
organizations  will  be  determined  on  a 
similar  case-by-case  basis. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Intergovernmental 
relations,  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control,  Water  supply. 

Dated:  November  14, 1989. 
M.A.  Gade. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

PART  300-{ AMENDED] 

40  CFR  part  300  is  amended  as 
follows: 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9605;  42  U.S.C.  9620;  33 
U.S.C.  1321(c)(2):  E.0. 11735  (38  FR  21243): 
E.0. 12580  (52  FR  2923). 

2.  Appendix  B  of  part  300  is  revised  to 
read  as  set  forth  below. 

BILUNG  coot  6SS0-S0-M 


Appepdix  B  to  Part   300 


Mftional  Priorities  List  (by  Rank) 
Novenber  1989 


Natiooal  Priorities  List  (by  Rank) 
Novenbcr  1989 


NPL       EPA 

Rank  Reg  St  Site  Na 


City/County 


Group  1  (HBS  Scores  75.60  •  58.54) 


1 

02 

NJ 

2 

03 

DE 

03 

PA 

02 

NJ 

01 

MA 

02 

NJ 

02 

NY 

8 

07 

lA 

9 

03 

DE 

10 

02 

NJ 

11 

01 

MA 

12 

02 

NJ 

13 

05 

MI 

U 

01 

MA 

15 

02 

NJ 

16 

01 

NH 

17 

05 

MN 

18 

06 

AR 

19 

01 

NH 

20 

08 

MT 

21 

08 

SO 

22 

06 

TX 

23 

05 

Ml 

24 

01 

NH 

25 

03 

PA 

26 

03 

PA 

27 

06 

TX 

28 

05 

OH 

29 

08 

MT 

30 

06 

TX 

31 

04 

AL 

32 

09 

CA 

33 

01 

ME 

34 

06 

TX 

35 

02 

NJ 

36 

08 

CO 

37 

06 

TX 

38 

01 

MA 

39 

05 

MN 

40 

05 

MN 

41 

04 

FL 

42 

02 

NJ 

43 

02 

NJ 

44 

03 

PA 

45 

02 

NY 

46 

02 

NJ 

47 

04 

FL 

48 

08 

MT 

49 

10 

UA 

50 

05 

UI 

Li  pari  Landfill 

Tytxjuts  Corner  Landfill  * 

Bruin  Lagoon 

He. en  Kramer  Landfill 

IndustriPlex 

Price  Landfill  • 

Pollution  Abatement  Services  * 

LaBounty  Site 

Army  Creek  Landfill 

CPS/Madison  Industries 

Nvanza  Chemical  Uaste  OMp 

GEMS  Laryjfill 

Berlin  &  Farro 

Baird  i   NcGuire 

Lone  P>ne  Landf i II 

Somersworth  Sanitary  Landfill 

FMC  Corp.  (Fridley  Plant) 

Vertac,  Inc. 

Keefe  Envirormental  Services 

Silver  Bow  Creek/Butte  Area 

Uhitewood  Creek  * 

French,  Ltd. 

Liquid  Disposal,  Inc. 

Sylvester  * 

Tysons  Dump 

McAdoo  Associates  * 

Motco,  Inc.  • 

Arcanun  Iron  t  Metal 

East  Helena  Site 

Sikes  Disposal  Pits 

Triana/Tennessee  River 

Stringfellow  * 

McKin  Co. 

Crystal  Chemical  Co. 

Bridgeport  Rental  t   Oil  Services 

Sand  Creek  Industrial 

Geneva  Industries/Fuhrmarm  Energy 

U.R.  Grace  t  Co  Inc  (Acton  Plant) 

Reilly  Tar  (St.  Louis  Park  Plant) 

New  Brighton/Arden  Hilts 

Schuylkill  Metals  Corp. 

Vineland  Chenieal  Co.,  Inc. 

Burnt  Fly  Bog 

Publicker  Industries  Inc. 

Old  Bethpage  Landfill 

Sh'eliai loy  Corp. 

Reeves  Southeast  Galvanizing  Corp 

Anaconda  Co.  Smelter 

Western  Processing  Co.,  Inc. 

Omega  Hills  North  Landfill 


Pitman 

New  Castle  County 

Brum  Borough 

Mantua  Township 

Uotourn 

Pleasantville 

Osuego 

Charles  City 

New  Castle  County 

Old  Bridge  Township 

Ashland 

Gloucester  Township 

Swartz  Creek 

Holbrook 

Freehold  Township 

Somersworth 

Fridley 

Jacksonville 

Epping 

Si  I  Bow/Deer  Lodge 

Wtiitewood 

Crosby 

Utica 

Nashua 

Upper  Merion  Twp 

McAdoo  Borough 

La  Marque 

Darke  County 

East  Helena 

Crosby 

Limestone/Morgan 

Glen  Avon  Heights 

Gray 

Houston 

Bridgeport 

Comierce  City 

Houston 

Acton 

St.  Louis  Park 

New  Brighton 

Plant  City 

Vineland 

Marlboro  Township 

Philadephia 

Oyster  Bay 

Newfield  Borough 

Taapa 

Anaconda 

Kent 

Germantown 


NPL   EPA 

Rank  Reg  St  Site  Name 


s 


City/Coonty 


Croup  2  (HRS  Scores  58.41  •  55.97,  except  for  State  top  priority  sites) 


51 

04 

FL 

52 

02 

NJ 

53 

02 

NY 

54 

06 

OK 

55 

07 

KS 

56 

05 

IN 

57 

05 

OH 

58 

04 

FL 

59 

02 

NJ 

60 

02 

NJ 

61 

05 

MI 

62 

10 

WA 

63 

05 

Ul 

64 

05 

MI 

65 

04 

SC 

66 

04 

SC 

67 

05 

UI 

68 

04 

FL 

69 

05 

OH 

70 

10 

WA 

71 

04 

FL 

72 

09 

A2 

73 

05 

IN 

74 

05 

UI 

75 

09 

CA 

76 

02 

NY 

77 

09 

CA 

78 

02 

NJ 

79 

05 

MI 

80 

01 

RI 

81 

01 

MA 

62 

06 

LA 

83 

05 

OH 

84 

04 

SC 

85 

01 

CT 

86 

08 

CO 

87 

05 

IL 

88 

06 

NM 

89 

01 

VT 

90 

03 

WV 

91 

07 

MO 

92 

08 

NO 

93 

07 

lA 

94 

05 

UI 

95 

04 

TN 

96 

04 

KY 

97 

09 

OJ 

98 

04 

MS 

99 

08 

UT 

00 

07 

KS 

American  Creosote  (Pensacola  Pit) 

Caldwell  Trucking  Co. 

GE  Moreau 

Tar  Creek  (Ottawa  County) 

Cherokee  County 

Seywxjr  Recycling  Corp.  * 

United  Scrap  Lead  Co.,  Inc. 

Peak  Oil  Co. /Say  Orun  Co. 

Brick  Township  Landfill 

Brook  Industrial  Park 

American  Anodco,  Inc. 

Frontier  Hard  Chrome,  Inc. 

Janesville  Old  Landfill 

Northernaire  Plating 

Kalama  Specialty  Chemicals 

Independent  Nail  Co. 

Janesvi lie  Ash  Beds 

Davie  Landfill 

Miaaii  County  Incinerator 

General  Electric(Spokane  Shop) 

Gold  Coast  Oil  Corp. 

Tucson  International  Airport  Area 

International  Minerals  (E.  Plant) 

Uheeler  Pit 

Operating  Industries,  Inc.  Lndfll 

Uide  Beach  Development 

Iron  Mountain  Mine 

Scientific  Chemical  Processing 

Gratiot  County  Landfill  • 

Pici llo  Farm  * 

New  Bedford  Site  • 

Old  Inger  Oil  Refinery  • 

Chem-Dyne  • 

SCROI  Bluff  Road  * 

Laurel  Park,  Inc.  * 

Marshall  Landfill  * 

Outboard  Marine  Corp.  • 

South  Valley  * 

Pine  Street  Canal  • 

Uest  Virginia  Ordnance  • 

EUisville  Site  * 

Arsenic  Trioxioe  Site  * 

Aidex  Corp.  • 

N.U.  Mauthe  Co.,  Inc.  * 

North  Hollywood  Dump  * 

A.L.  Taylor  (Valley  of  Drums)  • 

Ordot  Landfill  • 

Flowood  Site  * 

Rose  Park  Sludge  Pit  * 

Arkansas  City  Oinp  * 


Pensacola 

Fairfield 

South  Glen  Falls 

Ottawa  County 

Cherokee  County 

Seymour 

Troy 

Tampa 

Brick  Township 

Bound  Brook 

Ionia 

Vancouver 

Janesvi lie 

Cadillac 

Beaufort 

Beaufort 

Janesville 

Oavie 

Troy 

Spokane 

Miami 

Tucson 

Terre  Haute 

La  Prairie  Township 

Monterey  Park 

Brant 

Redding 

Carlstadt 

St.  Louis 

Coventry 

New  Bedford 

Darrow 

Hami Iton 

Columbia 

Naugatuck  Borough 

Boulder  County 

Uaukegan 

Albuquerque 

Burlington 

Point  Pleasant 

EUisville 

Southeastern  NO  " 

Council  Bluffs 

Appleton 

Memphis 

Brooks 

Guam 

Flowood 

Salt  Lake  City 

Arkansas  City 
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National  Priorities  List  (by  Rank) 
Novcnber  1989 


National  Priorities  List  (by  Rank) 
i  Novetrter  1989 


NPL      EPA 

Rank     Reg     St     Site  Naow 


City/County 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  3  (HRS  Scores  55.84  •  52.23) 


Group  4  (HRS  Scores  52.15  ■  49.09) 


101 

08 

CO 

102 

02 

NJ 

103 

05 

MN 

104 

05 

IL 

105 

05 

IL 

106 

03 

PA 

107 

05 

MN 

108 

01 

MA 

109 

10 

ID 

110 

02 

NY 

111 

02 

NJ 

112 

09 

CA 

113 

10 

UA 

114 

03 

PA 

115 

08 

UT 

116 

01 

CT 

117 

02 

NY 

118 

02 

NY 

119 

09 

AZ 

120 

10 

Oft 

121 

10 

WA 

122 

02 

NY 

123 

04 

AL 

124 

05 

MI 

125 

04 

FL 

126 

02 

NJ 

127 

10 

ID 

128 

02 

NJ 

129 

03 

PA 

130 

04 

AL 

131 

04 

FL 

132 

05 

IL 

133 

05 

MI 

134 

06 

TX 

135 

01 

NH 

136 

05 

MI 

137 

05 

MI 

138 

09 

CA 

139 

03 

VA 

140 

02 

NJ 

141 

05 

MN 

142 

04 

NC 

143 

01 

VT 

ia 

02 

NJ 

145 

04 

FL 

146 

04 

GA. 

147 

02 

NY 

148 

05 

MI 

149 

05 

OH 

150 

02 

NY 

California  Gulch 

D'lnperio  Property 

Oakdale  Dump 

Parsons  Casket  Hardware  Co. 

A  t  F  Material  Reclaiming,  Inc. 

DouglassviUe  Disposal 

Koppers  Coke 

Plymouth  Harbor/Cannon  Eng.  Corp. 

Bunker  Hill  Mining  &  Metallurg 

Hudson  River  PCBs 

Universal  Oil  Products(Chem  Oiv) 

Aerojet  General  Corp. 

Com  Bay,  South  Tacoma  Channel 

Osborne  Landfill 

Portland  Cement  (Kiln  Oust  2  t  3) 

Old  Southington  Landfill 

Syosset  Landfill 

Circuitron  Corp. 

Nineteenth  Avenue  Landfill 

Teledync  Uah  Chang 

Midway  Landfill 

Sinclair  Refinery 

Mowbray  Engineering  Co. 

Spiegel  berg  Landfill 

Miami  Drum  Services 

Reich  Farms 

Union  Pacific  Railroad  Co. 

South  Brunswick  Landfill 

Raymark 

Ciba-Geigy  Corp.  (Mcintosh  Plant) 

Kassauf -Kimerling  Battery 

Uauconda  Sand  &  Gravel 

Bofors  Nobel,  Inc. 

Bailey  Waste  Disposal 

Ottati  i   Goss/Kingston  Steel  Drun 

Ott/Story/Cordova  Chemical  Co. 

Thermo-Chem,  Inc. 

Brown  t   Bryant,  Inc.(Arvin  Plant) 

Greenwood  Chemical  Co. 

NL  Industries 

St.  Regis  Paper  Co. 

Aberdeen  Pesticide  Dimps 

Burgess  Brothers  Landfill 

Ringwood  Mines/Landfill 

Whitehouse  Oil  Pits 

Hercules  009  Landfill 

Jones  Sanitation 

Velsicol  Chemical  (Michigan) 

ScHinit  National 

Love  Canal 


Leadville 

Hamilton  Township 

Oakdale 

Belvidere 

Greenup 

DouglassviUe 

St.  Paul 

Plymouth 

Smelterville 

Hudson  River 

East  Rutherford 

Rancho  Cordova 

Tacoma 

Grove  City 

Salt  Lake  City 

Southington 

Oyster  Bay 

East  Farmingdale 

Phoenix 

Albany 

Kent 

Uellsville 

Greenville 

Green  Oak  Township 

Miami 

Pleasant  Plains 

Pocatello 

South  Brunswick 

Hatboro 

Mcintosh 

Tampa 

Uauconda 

Muskegon 

Bridge  City 

Kingston 

Dalton  Township 

Muskegon 

Arvin 

Newtown 

Pedricktown 

Cass  Lake 

Aberdeen 

Woodford 

Ringwood  Borough 

Whitehouse 

Brunswick 

Hyde  Park 

St.  Louis 

Deerfield  Township 

Niagara  Falls 


151  03  at  Coker's  Sanitation  Service  Lndfls 

152  05  Ml  Rockwell  International  (Allegan) 

153  05  MN  Pine  Bend  Sanitary  Landfill 

154  07  IA  Lawrence  Todtz  Farm 

155  05  IN  Fisher-Calo 

156  04  FL  Pioneer  Sand  Co. 

157  OS  MI  Springfield  Township  Ouip 

158  03  PA  Hranica  Landfill 

159  04  NC  Martin-Marietta,  Sodyeco,  Inc. 

160  03  PA  Hellertown  Manufacturing  Co. 

161  04  FL  Zellwood  Ground  Water  Contamin 

162  05  MI  Packaging  Corp.  of  America 

163  05  WI  Muskego  Sanitary  Landfill 

164  10  ID  Kerr-McGee  ChemicaUSoda  Springs) 

165  02  NY  Hooker  (S  Area) 

166  03  PA  Lindane  Dump 

167  08  CO  Central  City-Clear  Creek 

168  02  NJ  Ventron/Velsicol 

169  04  FL  Taylor  Road  Landfill 

170  01  RI  Western  Sand  t  Gravel 

171  02  NY  Rosen  Brothers  Scrap  Yard/Dump 

172  04  SC  Koppers  Co  Inc  (Florence  Plant) 

173  02  NJ  Maywood  Chemical  Co. 

174  02  NJ  Nascolite  Corp. 

175  05  OH  Industrial  Excess  Landfill 

176  06  OK  Hardage/Criner 

177  05  MI  Rose  Township  Dimp 

178  05  MN  Waste  Disposal  Engineering 

179  02  NY  Liberty  Industrial  Finishing 

180  02  NJ  Kin-Buc  Landfill 

181  05  IN  Waste,  Inc.,  Landfill 

182  05  OH  Bowers  Landfill 

183  06  TX  Brio  Refining,  Inc. 

184  02  NJ  Ciba-Geigy  Corp. 

185  05  MI  Butterworth  112   Landfill 

186  02  NJ  American  Cyanamid  Co. 

187  03  PA  Heleva  Landfill 

188  02  NJ  Ewan  Property 

189  02  NY  Batavia  Landfill 

190  05  IL  Woodstock  Municipal  Landfill 

191  05  MN  Boise  Cascade/Onan/Medtronics 

192  01  RI  Landfill  &  Resource  Recovery 

193  03  PA  Butler  Mine  Tunnel 

194  04  FL  Nortliwest  58th  Street  Landfill 

195  02  NJ  Delilah  Road 

196  03  PA  Mill  Creek  Dunp 

197  02  NJ  Glen  Ridge  Radiim  Site 

198  02  NJ  Monte  lair/West  Orange  Radiun  Site 

199  01  CT  Precision  Plating  Corp. 

200  04  FL  Sixty-Second  Street  Dump 


Kent  County 

Allegan 

Dakota  County 

Camanche 

LaPorte 

Warrington 

Davisburg 

Buffalo  Township 

Charlotte 

Hellertown 

Zellwood 

Filer  City 

Muskego 

Soda  Springs 

Niagara  Falls 

Harrison  Township 

Idaho  Springs 

Wood  Ridge  Borough 

Seffner 

BurriUville 

Cortland 

Florence 

Maywood/Rochelle  Pk 

Millville 

Uniontown 

Criner 

Rose  Township 

Andover 

Farmingdale 
Edison  Township 
Michigan  City 

Circleville 

Friendswood 

Toms  River 

Grand  Rapids 

Bound  Brook 

North  Whitehall  Twp 

Shamong  Township 

Batavia 

Woodstock 

Fridley 

North  Smithfield 

Pittston 

Hialeah 

Egg  Harbor  Township 

Erie 

Glen  Ridge 

Monte lair/W  Orange 

Vernon 

Tampa 
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National  Priorities  List  (by  Rank) 
Novenfaer  1989 


National  Priorities  List  (by  Rank) 
November  1989 


NPL   EPA 

Rank  Reg  St  Site  Nana 


City/County 


Group  5  (HRS  Scores  49.09  -  46.77) 


201 

05 

NI 

GtH  Landfill 

Utica 

202 

01 

VT 

Bennington  Municipal  Sanitary  Lfl 

Bennington 

203 

04 

NC 

Celanese(Shelby  Fiber  Operations) 

Shelby 

204 

02 

NJ 

Metal tec/Aerosystems 

Franklin  Borough 

205 

05 

UI 

Schmalz  Oonp 

Harrison 

206 

05 

MI 

Motor  Uheel,  Inc. 

Lansing 

207 

09 

CA 

Southern  Calif  Edison  (Visalia) 

Visalia 

208 

02 

NJ 

Lang  Property 

Paiterton  Township 

209 

06 

TX 

Stewco,  Inc. 

UaskoM 

210 

02 

NJ 

Sharkey  Landfill 

Parsippany/Troy  His 

211 

09 

CA 

Selma  Treating  Co. 

Selma 

212 

06 

LA 

CI eve  Reber 

Sorrento 

213 

05 

IL 

Velsicol  Chemical  (Illinois) 

Marshall 

214 

07 

MO 

Uheeling  Disposal  Service  Co.  Lf 

Amazonia 

215 

05 

Mt 

Tar  Lake 

Mancelona  Township 

216 

02 

NY 

Johnstown  City  Landfill 

Town  of  Johnstown 

217 

04 

NC 

NC  State  U  (Lot  86,  Farm  Unit  #1) 

Ralei^n 

218 

08 

CO 

Lowry  Landfill 

Arapahoe  County 

219 

05 

MN 

MacGillis  t  Gibbs/Bell  Lunber 

New  Brighton 

220 

03 

PA 

Hunterstown  Road 

Straban  Township 

221 

03 

MO 

Uoodlawn  County  Landfill 

Uoodlawn 

222 

05 

UI 

Hechimovich  Sanitary  Landfill 

Uilliamstown 

223 

07 

lA 

Mid-America  Tanning  Co. 

Sergeant  Bluff 

224 

07 

NE 

Lindsay  Manufacturing  Co. 

Lindsay 

225 

02 

NJ 

Combe  Fill  North  Landfill 

Mount  Olive  Tup 

226 

01 

MA 

Re-Solve,  Inc. 

Dartmouth 

227 

02 

NJ 

Goose  Farm 

Pltjnstead  Townshi;; 

228 

04 

TN 

Velsicol  Chem  (Hardeman  County) 

Toone 

229 

02 

NY 

York  Oil  Co. 

Moira 

230 

04 

FL 

Sapp  Battery  Salvage 

Cottondale 

231 

04 

SC 

Wamchem,  Inc. 

Burton 

232 

02 

NJ 

Chemical  Leaman  Tank  Lines,  Inc. 

Bridgeport 

233 

05 

UI 

Master  Disposal  Service  Landfill 

Brookfield 

234 

07 

KS 

Doepke  Disposal  (Holliday) 

Johnson  County 

235 

02 

NJ 

Florence  Land  Recontouring  Lndfll 

Florence  Township 

236 

01 

RI 

Davis  Liquid  Uaste 

S.^ithfield 

237 

01 

MA 

Charles -George  Reclamation  Lndfll 

Tyngsborough 

238 

02 

NJ 

King  of  Prussia 

Uinslow  Todnship 

239 

03 

VA 

Chisman  Creek 

York  County 

240 

05 

OH 

Nease  Chemical 

Salem 

241 

08 

CO 

Eagle  Mine 

Minturn/Redcliff 

242 

02 

NJ 

Chemical  Control 

Elizabeth 

243 

04 

NC 

Charles  Macon  Lagoon  &  Drum  Stor 

Cordova 

244 

04 

SC 

Leonard  Chemical  Co.,  Inc. 

Rock  Hill 

245 

05 

OH 

Allied  Chemical  t  I  ronton  Coke 

I  ronton 

246 

05 

MI 

Verona  Uell  Field 

Battle  Creek 

247 

07 

MO 

Lee  Chemical 

Liberty 

248 

01 

CT 

Beacon  Heights  Landfill 

Beacon  Falls 

249 

04 

AL 

Stauffer  Chem  (Cold  Creek  Plant) 

Bucks 

250 

05 

MN 

Burlington  Northern  (Brainerd) 

Brai nerd/Baxter 

NPL 
Rank 


EPA 
Reg 


St  Site  Nam 


City/County 


Croup  6  (HRS  Scores  46.72  •  44.87) 


251  05  MI  Torch  Lake 

252  01  Rl  Central  Landfill 

253  03  PA  Malvern  TCE 

254  02  NY  Facet  Enterprises,  Inc. 

255  03  DE  Delaware  Sand  I  Gravel  Landfill 

256  03  PA  Tonolli  Corp. 

257  04  NC  National  Starch  t   Chemical  Corp. 

258  03  PA  MU  Manufacturing 

259  03  VA  C  &  R  Battery  Co.,  Inc. 

260  04  TN  Murray-Ohio  Dump 

261  05  IN  Envirochem  Corp. 

262  05  IN  MIDCO  I 

263  05  OH  Ormet  Corp. 

264  05  OH  South  Point  Plant 

265  01  CT  Gallup's  Quarry 

266  03  PA  Uhitmoyer  Laboratories 

267  04  FL  Coleman-Evans  Uood  Preserving  Co. 

268  02  NJ  Dayco  Corp./L.E  Carpenter  Co. 

269  03  PA  Sh river's  Corner 

270  03  PA  Oorney  Road  Landfill 

271  03  PA  Berks  Landfill 

272  05  IN  Northside  Sanitary  Landfill,  Inc 

273  05  IL  Interstate  Pollution  Control,  Inc 

274  09  CA  Pacific  Coast  Pipe  Lines 

275  02  NJ  Global  Sanitary  Landfill 

276  04  FL  Florida  Steel  Corp. 

277  03  PA  Occidental  Chem/Firestone  Tire 

278  03  VA  Culpeper  Uood  Preservers,  Inc. 

279  05  IL  Pagel's  Pit 

280  05  MN  University  Minn  Rosemount  Res  Cen 

281  05  MN  Freeway  Sanitary  Landfill 

282  OS  UI  Tomah  Municipal  Sanitary  Landfill 

283  09  AZ  Litchfield  Airport  Area 

284  09  CA  Firestone  Tire  (Salinas  Plant) 

285  02  NJ  Spence  Farm 

286  06  AR  Mid-South  Uood  Products 

287  04  MS  Newsom  Brothers/Old  Reichhold 

288  09  CA  Atlas  Asbestos  Mine 

289  09  CA  Coalinga  Asbestos  Mine 

290  04  FL  Brown  Uood  Preserving 

291  02  NY  Port  Uashington  Landfill 

292  05  IN  Coluitus  Old  Municipal  Lndfll  #1 

293  02  NJ  Coate  Fill  South  Landfill 

294  02  NJ  JIS  Landfill 

295  02  NY,.  Tronic  Plating  Co.,  Inc. 

296  03  PA  Centre  County  Kepone 

297  04  FL  Agrico  Chemical  Co. 

298  OS  OH  Fields  Brook 

299  01  CT  Solvents  Recovery  Service  New  Eng 

300  08  CO  Uoodbury  Chemical  Co. 


Houston  Cotfity 

Johnston 

Malvern 

Elaira 

New  Castle  County 

Nesquehoning 

Salisbury 

Valley  Township 

Chesterfield  County 

Lawrenceburg 

Zionsville 

Gary 

Hannibal 

South  Point 

Plainfield 

Jackson  Township 

Uhitehouse 

Uharton  Borough 

Straban  Township 

Upper  Macungie  Twp 

Spring  Township 

Zionsville 

Rockford 

F  i I Imore 

Old  Bridge  Township 

Indiantown 

Lower  Pottsgrove  Twp 

Culpeper 

Rockford 

Rosemount 

Burnsville 

Tomah 

Coodyear/Avondale 

Salinas 

Plunstead  Township 

Mens 

Colunbia 

Fresno  County 

Coalinga 

Live  Oak 

Port  Uashington 

Colijnbus 

Chester  Township 

Jamesburg/S.  Brnswck 

Farmingdale 

State  College  Boro 

Pensacola 

Ashtabula 

South ington 

Coanerce  City 
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National  Priorities  List  (by  Rank) 
November  1989 


National  Priorities  List  (by  Rank) 
Novcnter  198Q 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  7   (HRS  Scores  44.86  -  42.69) 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  8  (HRS  Scores  42.69  -  41.92) 


301 

02 

NJ 

Walaick  Aerospace  Devices,  Inc. 

Wall  Township 

351 

02 

NJ 

302 

01 

MA 

Hocomonco  Pond 

Westborough 

352 

05 

WI 

303 

04 

KY 

Oistler  Brickyard 

West  Point 

353 

05 

MI 

304 

02 

NY 

Ramapo  Landfill 

Raaapo 

354 

05 

MN 

305 

09 

CA 

Coast  Wood  Preserving 

Ukiah 

355 

02 

NJ 

306 

09 

CA 

South  Bay  Asbestos  Area 

Alv<80 

356 

02 

NJ 

307 

02 

NY 

Mercury  Refining,  Inc. 

Colonie 

357 

05 

IN 

308 

04 

FL 

Hollingsworth  Solderless  Terminal 

Fort  Lauderdale 

358 

05 

MN 

309 

02 

NY 

Olean  Well  Field 

Olean 

359 

10 

WA 

310 

09 

CA 

Fairchild  Setniconduct(S  San  Jose) 

South  San  Jose 

360 

03 

PA 

311 

05 

MN 

Joslyn  Manufacturing  t  Supply  Co. 

Brooklyn  Center 

361 

05 

IN 

312 

03 

PA 

York  County  Solid  Waste/Refuse  Lf 

Hopewell  Township 

362 

05 

WI 

313 

05 

WI 

Spick ler  Landfill 

Spencer 

363 

03 

PA 

314 

08 

CO 

Denver  Radiun  Site 

Denver 

364 

05 

WI 

315 

02 

NY 

Tri-Citfes  Barrel  Co.,  Inc. 

Port  Crane 

365 

02 

NJ 

316 

03 

PA 

Route  940  Ortjn  Ounp 

Pocono  Scimit 

366 

03 

PA 

317 

04 

FL 

Tower  Chemical  Co. 

Clermont 

367 

02 

NJ 

318 

01 

VT 

Darling  Hill  Dunp 

Lyndon 

368 

05 

IL 

319 

03 

PA 

C  &  D  Recycling 

Foster  Township 

369 

05 

IN 

320 

07 

HO 

Syntex  Facility 

Verona 

370 

03 

MO 

321 

08 

MT 

Milltoun  Reservoir  Sediments 

Mi  1 1  town 

371 

03 

PA 

322 

05 

MN 

Arrowhead  Refinery  Co. 

Hermantown 

372 

10 

ID 

323 

10 

OR 

Martin-Marietta  Aliminun  Co. 

The  Dalles 

373 

07 

lA 

324 

08 

CO 

Uravan  Urani  jn  (Union  Carbide) 

Uravan 

374 

02 

NJ 

325 

02 

NJ 

Pijak  Farm 

Plunstead  Township 

375 

02 

NJ 

326 

02 

NJ 

Syncon  Resins 

Sooth  Kearny 

376 

02 

NY 

327 

05 

MN 

Oak  Grove  Sanitary  Landfill 

Oak  Grove  Township 

377 

02 

PR 

328 

09 

CA 

Liquid  Gold  Oil  Corp. 

Richmond 

378 

05 

IL 

329 

09 

CA 

Purity  Oil  Sales,  Inc. 

Malaga 

379 

05 

IN 

330 

01 

NH 

Tinkham  Garage 

Londonderry 

380 

05 

MI 

331 

04 

FL 

Alpha  Chemical  Corp. 

Galloway 

381 

05 

MI 

332 

02 

NJ 

Bog  Creek  Farm 

Howell  Township 

382 

05 

MN 

333 

01 

ME 

Saco  Tannery  Waste  Pits 

Saco 

383 

06 

TX 

334 

03 

PA 

River  Road  Lf /Waste  Mngmnt.  Inc. 

Hermitage 

384 

06 

TX 

335 

02 

PR 

Frontera  Creek 

Rio  Abajo 

385 

07 

lA 

336 

04 

FL 

Pickettville  Road  Landfill 

Jacksonville 

386 

07 

NE 

337 

05 

OH 

A I SCO  Anaconda 

Gnadenhutten 

387 

09 

AZ 

338 

01 

MA 

Iron  Horse  Park 

Billerica 

388 

09 

CA 

339 

03 

PA 

Palmerton  Zinc  Pile 

Palmerton 

389 

09 

CA 

340 

05 

IN 

Neat's  Landfill  (Bloomington) 

Bloomington 

390 

09 

CA 

341 

05 

UI 

Kohler  Co.  Landfill 

Kohler 

391 

09 

CA 

342 

04 

AL 

Interstate  Lead  Co.  (ILCO) 

Leeds 

392 

09 

CA 

343 

04 

FL 

Standard  Auto  Bumper  Corp. 

Hialeah 

393 

09 

CA 

344 

07 

kS 

Hydro- Flex  Inc. 

Topeka 

394 

10 

WA 

345 

09 

AZ 

Hassayampa  Landfill 

Hassayampa 

_   395 

05 

IL 

346 

06 

LA 

Gulf  Coast  VacMM  Services 

Abbeville 

396 

OS 

IL 

347 

05 

IL 

Tri-County  Lf/Waste  Hgmt  Illinois 

South  Elgin 

397 

04 

NC 

348 

01 

MA 

Silresim  Chemical  Corp. 

Lowell 

398 

OS 

IN 

349 

01 

MA 

Wells  GAH 

Woburn 

399 

02 

NJ 

350 

01 

CT 

Nutmeg  Valley  Road 

Wolcott 

400 

01 

VT 

Chansot,  Inc. 

Laucr  I  Sanitary  Landfill 

Petoskey  Municipal  Well  Field 

Union  Scrap  Iron  I  Metal  Co. 

Radiation  Technology,  Inc. 

Fair  Lawn  Well  Field 

Main  Street  Well  Field 

Lehillier/Mankato  Site 

Lakewood  Site 

Industrial  Lane 

Fort  Wayne  Reduction  Dump 

Onalaska  Municipal  Landfill 

A.I.W.  Frank/Mid-County  Mustang 

National  Presto  Industries,  Inc. 

Monroe  Township  Landfill 

Connodore  Semiconductor  Group 

Rockaway  Borough  Well  Field 

Lenz  Oil  Service,  Inc. 

Wayne  Waste  Oil 

Mid- Atlantic  Wood  Preservers,  Inc 

Novak  Sanitary  Landfill 

Pacific  Hide  &  Fur  Recycling  Co. 

Des  Moines  TCE 

Beachwood/Berkley  Wells 

South  Jersey  Clothing  Co. 

Vestal  Water  Supply  Well  4-2 

Vega  Alta  Public  Supply  Wells 

Southeast  Rockford  Grnd  Wtr  Con 

Galen  Myers  Dunp/Drun  Salvage 

Sturgis  Municipal  Wells 

Barrels,  Inc. 

Washington  County  Landfill 

Odessa  Chromiun  #1 

Odessa  Chromiin  #2  (Andrews  Hgwy) 

Electro- Coatings,  Inc. 

Hastings  Ground  Water  Contamin 

Indian  Bend  Wash  Area 

San  Gabriel  Valley  (Area  1) 

San  Gabriel  Valley  (Area  2) 

San  Fernando  Valley  (Area  1) 

San  Fernando  Valley  (Area  2) 

San  Fernando  Valley  (Area  3)    y 

T.H.  Agriculture  A  HutritjsiaJGo: 

Com  Bay,  Near  Shore/Tidt  Flats 

LaSalle  Electric  Utilities 

Cross  Brothers  Pail  (Petifcroke) 

Jadco- Hughes  Facility 

Souths ide  Sanitary  Landfill 

Monitor  Devices/Intercireuits  Inc 

BFI  Sanitary  Landf ilKRockingham) 


Piscataway 

Menomonee  Falls 

Petoskey 

Minneapolis 

Rockaway  Township 

Fair  Lawn 

Elkhart 

Lehillier/Mankato 

Lakewood 

Williams  Township 

Fort  Wayne 

Onalaska 

Exton 

Eau  Claire 

Monroe  Township 

Lower  Providence  Twp 

Rockaway  Township 

Lemont 

Colunbia  City 

Harmans 

South  Whitehall  Tup 

Pocatello 

Des  Moines 

Berkley  Township 

Minotola 

Vestal 

Vega  Alta 

Rockford 

Osceola 

Sturgis 

Lansing 

Lake  Elmo 

Odessa 

Odessa 

Cedar  Rapids 

Hastings 

Scottsdale/Ttnpe/Phnx 

El  Monte 

Baldwin  Park  Area 

Los  Angeles 

Los  Angeles/Glendale 

Glendale 

Fresno 

Pierce  County - 

LaSalle 

Peefcroke  Township 

Belmont 

Indianapolis 

Wall  Township 

Rockingham 


i 


? 


o 


Z 
p 

b 


a 

OB 

2 

o 
< 
a 

B 

cr 

5 


CO 
(O 


£. 
n 

g 

a 

I 
1. 

03 

s: 

s 

« 


6 

«D 
CA 


National  Prioritfes  List  (by  Rank) 
Noventer  1989 


National  Priorities  List  (by  Rank) 
NovMber  1989 


NPL   EPA 
Rank  Reg  St 


Site  Hmw 


City/County 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/Coonty 


Croup  9  (MRS  Scores  41.92  -  39.93) 


401 

02 

PR 

402 

04 

NC 

403 

09 

CA 

404 

03 

PA 

405 

02 

NY 

406 

10 

WA 

407 

06 

U 

408 

02 

NY 

409 

02 

PR 

410 

01 

NH 

411 

03 

MO 

412 

03 

PA 

413 

01 

CT 

414 

05 

MI 

415 

02 

NJ 

416 

03 

PA 

417 

04 

GA 

418 

04 

TN 

419 

02 

NJ 

420 

09 

AZ 

421 

01 

MA 

422 

02 

NY 

423 

01 

NH 

424 

03 

VA 

425 

04 

SC 

426 

05 

MI 

427 

05 

MN 

428 

07 

MO 

429 

05 

IN 

430 

07 

MO 

431 

02 

NJ 

432 

02 

NJ 

433 

04 

NC 

434 

03 

PA 

435 

06 

NM 

436 

02 

NJ 

437 

02 

NJ 

438 

05 

IN 

439 

03 

MO 

440 

04 

SC 

441 

06 

TX 

442 

06 

AR 

443 

04 

FL 

444 

01 

RI 

445 

07 

MO 

446 

05 

MI 

447 

05 

MN 

448 

05 

UI 

449 

05 

MN 

450 

09 

CA 

Upjohn  Facility 

Koppers  Co  Inc  (MorrisviUe  Pint) 

McCoU 

Henderson  Road 

Hooker  Chetnical/Ruco  Polymer  Corp 

Colbert  Landfill 

Petro-Processors  of  Louisiana  Inc 

Applied  Environmental  Services 

Barceloneta  Landfill 

Tibbets  Road 

Sand,  Gravel  i  Stone 

Delta  Quarries/Stotter  Landfill 

Revere  Textile  Prints  Corp. 

Spartan  Chemical  Co. 

Roebling  Steel  Co. 

East  Mount  Zion 

T.H.  Agricul  I   Nutri  (Albany) 

Anricola  Dunp 

Vineland  State  School 

Motorola,  Inc. (52nd  Street  Plant) 

Groveland  Uells 

(leneral  Motors  (Cent  Foundry  Oiv) 

Mottolo  Pig  Farm 

Buckingham  County  Landfill 

SCROI  Oixiana 

Roto-Finish  Co.,  Inc. 

Olmsted  County  Sanitary  Landfill 

Quality  Plating 

Prestolite  Battery  Division 

Fulbright  Landfill 

Williams  Property 

Renora,  Inc. 

FCX,  Inc.  (Washington  Plant) 

Jacks  Creek/Sitkin  Smelting  &  Ref 

Cleveland  Mill 

Denzer  t  Schafer  X-Ray  Co. 

Hercules,  Inc.  (Gibbstown  Plant) 

Ninth  Avenue  Dump 

Bush  Valley  Landfill 

Golden  Strip  Septic  Tank  Service 

Texarkana  Wood  Preserving  Co. 

Gurtey  Pit 

PetrolevM  Products  Corp. 

Peterson/Puritan,  Inc. 

Times  Beach  Site 

Wash  King  Laundry 

Whit  taker  Corp. 

Algoma  Municipal  Landfill 

NL  Industries/Taracorp/Gotden 

Westinghouse  Elec  (Sunnyvale  Pit) 


Group  10  (HRS  Scores  39.92  -  38.10) 


Barceloneta 

451 

01 

CT 

MorrisviUe 

452 

03 

PA 

Fullerton 

453 

01 

MA 

Upper  Merion  Twp 

454 

05 

MI 

Hicksville 

455 

02 

NY 

Colbert 

456 

02 

NY 

Scotlandville 

457 

04 

FL 

Glenwood  Landing  • 

458 

04 

AL 

Florida  Afuera 

459 

05 

MI 

Barrington 

460 

02 

NY 

Elkton 

461 

02 

NY 

Ant  is/Logan  Twps 

462 

06 

TX 

Sterling 

463 

02 

NJ 

Wyoming 

464 

04 

KY 

Florence 

465 

06 

AR 

Springettsbury  Tup 

466 

05 

OH 

Albany 

467 

04 

NC 

Chattanooga 

468 

OS 

OH 

Vineland 

469 

03 

PA 

Phoenix 

470 

04 

NC 

Groveland 

471 

04 

TN 

Massena 

472 

06 

LA 

Raymond 

473 

04 

FL 

Buckingham 

474 

06 

NM 

Cayce 

475 

01 

RI 

Kalamazoo 

476 

03 

PA 

Oronoco 

477 

10 

WA 

Sikeston 

478 

05 

WI 

Vincennes 

479 

06 

TX 

Springfield 

480 

01 

MA 

Swainton 

481 

05 

MI 

Edison  Township 

482 

03 

PA 

Washington 

483 

01 

NH 

Maittand 

484 

04 

SC 

Silver  City 

485 

05 

IL 

BayviUe 

486 

05 

Ml 

Gibbstown 

487 

03 

PA 

Gary 

488 

03 

OE 

Abingdon 

489 

07 

MO 

Simps onvi lie 

490 

08 

MT 

Texarkana 

491 

03 

DE 

Ednondson 

492 

05 

IN 

Pembroke  Park 

493 

05 

IL 

Lincoln/Cumberland 

494 

05 

MI 

Times  Beach 

495 

05 

MI 

Pleasant  Plains  Twp 

496 

05 

MN 

Minneapolis 

497 

01 

RI 

Algoma 

498 

02 

NJ 

St.  Louis  Park 

499 

05 

IL 

Sunnyvale 

500 

04 

KY 

Kellogg-Deering  Well  Field 

Boarhead  Farms 

Cannon  Engineering  Corp.  (CEO 

H.  Brown  Co.,  Inc. 

Nepera  Chemical  Co.,  Inc. 

Niagara  County  Refuse 

Sherwood  Medical  Industries 

01  in  Corp.  (Mcintosh  Plant) 

Southwest  Ottawa  County  Landfill 

Kentucky  Avenue  Well  Field 

Pasley  Solvents  &  Chemicals,  Inc. 

Sol  Lynn/ Industrial  Transformers 

Asbestos  Dunp 

Lee's  Lane  Landfill 

Frit  Industries 

Fultz  Landfill 

New  Hanover  Cnty  Airport  Burn  Pit 

Coshocton  Landfill 

AMP,  Inc.  (Glen  Rock  Facility) 

JFD  Electronics/Channel  Master 

Arlington  Blending  &  Packaging 

PAB  Oil  &  Chemical  Service,  Inc. 

Sydney  Mine  Sludge  Ponds 

Cimarron  Mining  Corp. 

Davis  (GSR)  Landfill 

Lord-Shope  Landfill 

FMC  Corp.  (Yakima  Pit) 

Northern  Engraving  Co. 

South  Cavalcade  Street 

PSC  Resources 

Forest  Waste  Products 

Drake  Chemical 

Kearsarge  Metallurgical  Corp. 

Palmetto  Wood  Preserving 

Petersen  Sand  t   Gravel 

Clare  water  Supply 

Havertown  PCP 

New  Castle  Spill 

St  Louis  Airport/HIS/Fut  Coatings 

Idaho  Pole  Co. 

NCR  Corp.  (Millsboro  Plant) 

Lake  Sandy  Jo  (M&M  Landfill) 

Johns-Manville  Corp. 

Chem  Central 

Novaco  Industries 

Windoffl  Oltp 

Rose  Hill  Regional  Landfill 

Jackson  Township  Landfill 

NL  Industries/Taracorp  Lead  Smelt 

Red  Penn  Sanitation  Co.  Landfill 


Norwalk 

Bribgeton  Township 

Bridgewater 

Grand  Rapids 

Maybrook 

Uheatfield 

Oeland 

Mcintosh 

Park  Township 

Horseheads 

Hempstead 

Houston 

Hillington 

Louisville 

Walnut  Ridge 

Jackson  Township 

Wilmington 

Franklin  Township 

Glen  Rock 

Oxford 

Arlington 

Abbeville 

Brandon 

Carrizozo 

Glocester 

Girard  Township 

Yakima 

Sparta 

Houston 

Palmer 

Otisville 

Lock  Naven 

Conway 

Dixiana 

Libertyville 

Clare 

Haverford 

New  Castle  County 

St.  Louis  County 

Bozeman 

Millsboro 

Gary 

Waukegan 

Wyoming  Township 

Temperance 

Windom 

South  Kingstown 

Jackson  Township 

Granite  City 

Peewee  Valley 
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National  Priorities  List  (by  Rank) 
Novenber  1989 


MPL   EPA 

Rank  Reg  St  Site  Nam 


National  Priorities  List  (by  Rank) 
I        November  1989 


City/County 


Croup  11  (HRS  Scores  38.10  •  36.73) 


501 

05 

MI 

502 

05 

OH 

503 

10 

UA 

504 

01 

CT 

505 

05 

MN 

506 

05 

MI 

507 

02 

NJ 

508 

02 

NJ 

509 

02 

NJ 

510 

02 

NY 

511 

02 

NY 

512 

03 

PA 

513 

04 

FL 

514 

04 

n 

515 

04 

NC 

516 

04 

SC 

517 

07 

MO 

518 

07 

NE 

519 

08 

UT 

520 

09 

CA 

521 

10 

UA 

522 

10 

UA 

523 

05 

MN 

524 

02 

NJ 

525 

05 

MI 

526 

06 

TX 

527 

03 

PA 

528 

08 

MT 

529 

04 

ICY 

530 

03 

PA 

531 

01 

NH 

532 

05 

MN 

533 

05 

IN 

534 

03 

PA 

535 

02 

NY 

536 

05 

MI 

537 

06 

TX 

538 

02 

NY 

539 

08 

UY 

540 

02 

NY 

541 

05 

MI 

542 

06 

TX 

543 

02 

NJ 

544 

01 

NH 

545 

02 

NY 

546 

03 

VA 

547 

05 

Wt 

548 

02 

NJ 

549 

07 

MO 

550 

04 

KY 

KtL  Avenue  Landfill 

TRW,  Inc.  (Minerva  Plant) 

Kaiser  Aluninun  Mead  Works 

Barkhamsted-New  Hartford  Landfill 

Perham  Arsenic  Site 

Charlevoix  Municipal  Well 

Montgomery  Township  Housing  Oevel 

Rocky  Hill  Municipal  Well 

Cinnaminson  Ground  Water  Contamin 

Brewster  Well  Field 

Vestal  Water  Supply  Well  1-1 

Bally  Ground  Water  Contamination 

Chemform,  Inc. 

Wilson  Concepts  of  Florida,  Inc. 

Bypass  601  Ground  Water  Contamin 

Lexington  County  Landfill  Area 

Solid  State  Circuits,  Inc. 

Uaverly  Ground  Water  Contamin 

Utah  Power&Light/American  Barrel 

Advanced  Micro  Devices,  Inc. 

Hidden  Valley  Lndfl  (Thun  Field) 

Yakima  Plating  Co. 

Nutting  Truck  t  Caster  Co. 

U.S.  Radiun  Corp. 

Carter  Industrials,  Inc. 

Highlands  Acid  Pit 

Resin  Disposal 

Libby  Ground  water  Contamination 

Newport  Dumo 

Moyers  Landfill 

Savage  Municipal  Water  Supply 

LaGrand  Sanitary  Landfill 

Peer  Farm 

Brown's  Battery  Breaking 

SMS  Instriments,  Inc. 

Hedblim  Industries 

United  Creosoting  Co. 

Byron  Barrel  &  Drua 

Baxter/Union  Pacific  Tie  Treating 

Anchor  Chemicals 

Waste  Management -Mich  (Holland) 

North  Cavalcade  Street 

Sayreville  Landfill 

Dover  Municipal  LandfUl 

Ludlow  Sand  t  Gravel 

Saunders  Supply  Co. 

City  Disposal  Corp.  Landfill 

Tabernacle  Dru*  Dunp 

Minker/Stout/Romaine  Creek 

Howe  Valley  Landfill 


Oshtemo  Township 

Minerva 

Mead 

Barkhamsted 

Perham 

Charlevoix 

Montgomery  Township 

Rocky  Hill  Borough 

Cinnaminson  Township 

Putnam  County 

Vestal 

Bally  Borough 

Pcmpano  Beach 

Ponpano  Beach 

Concord 

Cayce 

Republic 

Waver ly 

Salt  Lake  City 

Sunnyvale 

Pierce  County 

Yakima 

Faribault 

Orange 

Detroit 

Highlands 

Jefferson  Borough 

Libby 

Newport 

Eagleville 

Mi  I  ford 

LaGrand  Township 

Hancock  County 

Shoemakersville 

Deer  Park 

Oscoda 

Conroe 

Byron 

Laramie 

Hicksville 

Holland 

Houston 

Sayrevi I le 

Dover 

Clayville 

Chuckatuck 

Durm 

Tabernacle  Township 

Imperial 

Howe  Valley 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  12  (HRS  Scores  36.72  •  35.57) 


I 


551 

01 

CT 

552 

03 

WV 

553 

04 

SC 

554 

04 

FL 

555 

02 

NJ 

556 

03 

PA 

557 

05 

IN 

558 

03 

PA 

559 

06 

OK 

560 

02 

NJ 

561 

05 

IN 

562 

02 

NY 

563 

06 

LA 

564 

03 

PA 

565 

01 

NH 

566 

03 

WV 

567 

05 

MN 

568 

04 

TN 

569 

05 

OH 

570 

05 

OH 

571 

07 

KS 

572 

05 

Wl 

573 

09 

CA 

574 

01 

VT 

575 

02 

NJ 

576 

03 

PA 

577 

02 

NJ 

578 

04 

GA 

579 

01 

NH 

580 

01 

ME 

581 

03 

WV 

582 

05 

OH 

583 

02 

NY 

584 

02 

NY 

585 

03 

OE 

586 

03 

PA 

587 

03 

PA 

588 

03 

PA 

589 

03 

PA 

590 

03 

PA 

591 

03 

PA 

592 

04 

FL 

593 

05 

MN 

594 

05 

OH 

595 

05 

WI 

596 

06 

NM 

597 

07 

MO 

598 

09 

CA 

599 

09 

CA 

600 

09 

CA 

Yaworski  Waste  Lagoon 

Leetown  Pesticide 

Rochester  Property 

Cabot/Koppers 

Evor  Phillips  Leasing 

William  Dick  Lagoons 

Douglass  Road/Uni royal.  Inc.,  Lf 

Lackawanna  Refuse 

Compass  Industries  (Avery  Drive) 

Mannheim  Avenue  Otirp 

Neal's  Dump  (Spencer) 

Fulton  Terminals 

Dutchtown  Treatment  Plant 

Westinghouse  Elevator  Co.  Plant 

Auburn  Road  Landfill 

Fike  Chemical,  Inc. 

General  Mills/Henkel  Corp. 

Wrigley  Charcoal  Plant 

Laskin/Poplar  Oil  Co. 

Old  Mill 

Johns'  Sludge  Pond 

Stoughton  City  Landfill 

Del  Norte  Pesticide  Storage 

Tansitor  Electronics,  Inc. 

Oe  Rewal  Chemical  Co. 

Middletown  Air  Field 

Stfope  Oil  t   Chemical  Co. 

Monsanto  Corp.  (Augusta  Plant) 

South  Municipal  Water  Supply  Well 

Winthrop  Landfill 

Ordnance  Works  Disposal  Areas 

Zanesville  Well  Field 

Suffern  Village  Well  Field 

Endicott  Village  Welt  Field 

Dover  Gas  Light  Co. 

Aladdin  Plating 

North  Penn  •  Area  1 

North  Penn  •  Area  7 

North  Penn  -  Area  6 

North  Penn  •  Area  2 

North  Penn  •  Area  5 

Harris  Corp.  (Palm  Bay  Plant) 

Kvjimer  Sanitary  Landfill 

Sanitary  Landfill  Co.  (IWD) 

Eau  Claire  Municipal  Well  Field 

Pagano  Salvage 

Valley  Park  TCE 

San  Fernando  Valley  (Area  4) 

Monolithic  Memories 

National  Semiconductor  Corp. 


Canterbury 

Leetown 

Travelers  Rest 

Gainesville 

Old  Bridge  Township 

West  Cain  Township 

Mishawaka 

Old  Forge  Borough 

Tulsa 

Galloway  Township 

Spencer 

Fulton 

Ascension  Parish 

Gettysburg 

Londonderry 

Nitro 

Minneapolis 

Wrigley 

Jefferson  Township 

Rock  Creek 

Wichita 

Stoughton 

Crescent  City 

Bennington 

Kingwood  Township 

Middletown 

Pennsauken 

Augusta 

Peterborough 

winthrop 

Morgantown 

Zanesville 

Vi I  lege  of  Suffern 

Village  of  Endicott 

Dover 

Scott  Township 

Souderton 

North  wales 

Lansdale 

Hatfield 

Montgomery  Township 

Palm  Bay 

Bemidji    

Dayton 
Eau  Claire 
Los  Lunas 
Valley  Park 
Los  Angeles 
Sunnyvale 
Santa  Clara 
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National  Priorities  List  (by  Rank) 
Novenber  1989 


Nat,i.onal  Priorities  List  (by  Rank) 
Novwnber  1989 


NPL   EPA 

Rank  Reg  St  Site  Nane 


City/County 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  13  (HRS  Scores  35.57  •  34.60) 


601  09  CA  Fresno  Municipal  Sanitary  LndfU 

602  09  CA  NewRiark  Ground  Water  Contamin 

603  04  GA  Powersville  Site 

604  05  MI  Grand  Traverse  Overall  Supply  Co. 

605  05  Ml  Metamora  Landfill 

606  05  MI  Whitehall  Municipal  Welts 

607  03  DE  Standard  Chlorine  of  Delaware. Inc 

608  05  MN  South  Andover  Site 

609  02  NJ  Diamond  Alkali  Co. 

610  OS  IN  Carter  Lee  Lunter  Co. 

611  01  NH  Fletcher's  Paint  Works  &  Storage 

612  03  VA  Avtex  Fibers,  Inc. 

613  05  MI  Kentwood  Landfill 

614  05  MI  Electrovoice 

615  09  CA  Jasco  Chemical  Corp. 

616  02  NY  Katonah  Mur.icipal  Welt 

617  09  CA  Teledyne  Semiconductor 

618  02  N  Fibers  Public  Supply  Wells 

619  03  VA  Dixie  Caverns  County  Landfill 

620  05  IN  Marion  (Bragg)  Ounp 

621  05  OH  Pristine,  Inc. 

622  05  WI  Mid-State  Disposal,  Inc.  Landfill 

623  04  TN  American  Creosote  (Jackson  Plant) 

624  08  CO  Broderick  Wood  Products 

625  02  NT  C  t  J  Disposal  Leasing  Co.  Dump 

626  05  OH  Buckeye  Reclamation 

627  02  NT  Preferred  Plating  Corp. 

628  06  TX  Bio-Ecology  Systems,  Inc. 

629  08  UT  Monticelto  Rad  Contaminated  Props 

630  02  NJ  woodland  Route  532  Dunp 

631  05  IN  American  Chemical  Service,  Inc. 

632  01  MA  Salem  Acres 

633  02  NT  Richardson  Hill  Road  Lndftl/Pond 

634  01  VT  Old  Springfield  Landfill 

635  03  PA  Belt  Landfill 

636  02  NT  Solvent  Savers 

637  03  VA  U.S.  Titaniun 

638  05  IL  Galesburg/Koppers  Co. 

639  09  CA  J.H.  Baxter  (  Co. 

640  02  NT  Hooker  (Hyde  Park) 

641  05  Ml  SCA  Independent  Landfill 

642  02  NT  Action  Anodizing, Plating  Polish 

643  09  CA  MGM  Brakes 

644  06  LA  Bayou  Sorrel  Site 

645  05  MI  Duell  &  Gardner  Landfill 

646  10  WA  Mica  Landfill 

647  02  NJ  Ellis  Property 

648  04  KT  Distler  Farm 

649  09  CA  Waste  Disposal,  Inc. 

650  10  WA  Harbor  Island  (Lead) 


Croup  14  (HRS  Scores  34.58  -  33.76) 


Fresno 

651 

05 

WI 

San  Bernardino 

652 

05 

OH 

Peach  County 

653 

05 

MI 

Grcilickville 

654 

02 

NT 

Metamora 

655 

03 

PA 

Whitehall 

656 

10 

WA 

DC I aware  City 

657 

02 

NJ 

Andover 

658 

03 

VA 

NetMrk 

659 

05 

WI 

Indianapolis 

660 

03 

MO 

Mi  I  ford 

661 

05 

IL 

Front  Royal 

662 

05 

WI 

Kentwood 

663 

06 

NM 

Buchanan 

664 

06 

TX 

Mountain  View 

665 

09 

CA 

Town  of  Bedford 

666 

04 

FL 

Mountain  View 

667 

05 

MI 

Jobos 

668 

05 

MI 

SalcM 

669 

07 

lA 

Marion 

670 

05 

IN 

Reading 

671 

02 

NJ 

Cleveland  Township 

672 

04 

NC 

Jackson 

673 

01 

RI 

Denver 

674 

05 

WI 

Hamilton 

675 

05 

IN 

St.  Clairsville 

676 

01 

ME 

Farmingdale 

677 

01 

CT 

Grand  Prairie 

678 

05 

MI 

Monticelto 

679 

09 

CA 

Woodland  Township 

680 

02 

NJ 

Griffith 

681 

02 

NT 

Salem 

682 

03 

PA 

Sidney  Center 

683 

03 

PA 

Springfield 

684 

05 

IL 

Terry  Township 

685 

05 

MI 

Lincklaen 

686 

03 

PA 

Piney  River 

687 

07 

MO 

Galesburg 

688 

02 

NJ 

Weed 

689 

02 

NJ 

Niagara  Falls 

690 

05 

MN 

Muskegon  Heights 

691 

02 

NJ 

Copiague 

692 

02 

NJ 

Cloverdale 

693 

04 

KT 

ftayou  Sorrel 

694 

10 

WA 

Dalton  Township 

695 

02 

NT 

Mica 

696 

05 

Ml 

Evesham  Township 

697 

05 

WI 

Jefferson  County 

698 

05 

Ml 

Santa  Fe  Springs 

699 

03 

WV 

Seattle 

700 

03 

PA 

Lemberger  Transport  t  Recycling 

E.H.  Schilling  Landfill 

Cliff/Dow  OLiip 

Clothier  Disposal 

Afltiler  Asbestos  Piles 

Queen  City  Farms 

Curcio  Scrap  Metal,  Inc. 

L.A.  Clarke  t  Son 

Scrap  Processing  Co.,  Inc. 

Southern  Maryland  Wood  Treating 

Ilada  Energy  Co. 

Sauk  County  Landfill 

Homestake  Mining  Co. 

Dixie  Oil  Processors,  Inc. 

Becknan  Instruments  (Portervi lie) 

Dubose  Oil  Products  Co. 

Mason  County  Landfill 

Cemetery  Difip 

Red  Oak  City  Landfill 

Lakeland  Disposal  Service,  Inc. 

Hopkins  Farm 

Cape  Fear  Wood  Preserving 

Stamina  Milts,  Inc. 

Lenbcrger  Landfill,  Inc. 

Reilly  Tar  (Indianapolis  Plant) 

Pinette's  Salvage  Tard 

Durham  Meadows 

Kysor  Industrial  Corp. 

Lorentz  Barrel  &  Drwin  Co. 

Wi  Ison  Farm 

Conklin  Dumps 

Old  City  of  Tork  Landfill 

Modern  Sanitation  Landfill 

Byron  Salvage  Yard 

North  Bronson  Industrial  Area 

Stanley  Kessler 

Kem-Pest  Laboratories 

Inperial  Oil/Champion  Chemicals 

Cosden  Chemical  Coatings  Corp. 

St.  Augusta  San  Lndfll/Engen  Dinp 

Myers  Property 

Pepe  Field 

Tri-City  Disposal  Co. 

Northwest  Transformer 

Genzale  Plating  Co. 

Albion -Sheridan  Township  Landfill 

Sheboygan  Harbor  t   River 

Ossineke  Ground  Water  Contamin 

Follansbee  Site 

Keystone  Sanitation  Landfill 


Franklin  Township 

Hamilton  Township 

Marquette 

Town  of  Cranby 

Anbler 

Maple  Valley 

Saddle  Brook  Twp 

Spotsylvania  County 

Medford 

Hollywood 

East  Cape  Girardeau 

Excelsior 

Milan 

Friendswood 

Portervi lie 

Cantonment 

Pere  Marquette  Twp 

Rose  Center 

Red  Oak 

Ctaypool 

Plunstead  Township 

Fayettevi lie 

North  Smithfield 

Whitelaw 

Indianapolis 

Washburn 

Durham 

Cadillac 

San  Jose 

Plunstead  Township 

Conklin 

Seven  Valleys 

Lower  Windsor  Twp 

Byron 

Bronson 

King  of  Prussia 

Cape  Girardeau 

Morganvi I le 

Beverly 

St.  Augusta  Township 

Franklin  Township 

Boonton 

Shepherdsville 

Everson 

Franklin  Square 

Albion 

Sheboygan 

Ossineke 

Follansbee 

Union  Township 
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national  Priorities  List  (by  Rank) 
Novetnber  1989 


National  Priorities  List  (by  Rank) 
Noventer  1989 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


NPL   EPA 

Rank  Reg  St  Sit*  Name 


City/County 


Croup  15  (MRS  Scores  33.76  -  32.38) 


Group  16  (HRS  Scores  32.37  ■  31.62) 


701 

04 

NC 

702 

02 

NY 

703 

03 

PA 

704 

09 

CA 

705 

09 

CA 

706 

03 

VA 

707 

05 

Ml 

708 

05 

Ml 

709 

03 

PA 

710 

02 

NJ 

711 

02 

NJ 

712 

02 

NY 

713 

02 

NY 

7U 

02 

NY 

715 

04 

GA 

716 

05 

Ml 

717 

05 

MN 

718 

06 

NM 

719 

07 

KS 

720 

07 

KS 

721 

02 

NJ 

722 

02 

NY 

723 

08 

NO 

724 

04 

TN 

725 

05 

■  MI 

726 

02 

NY 

727 

02 

NY 

728 

04 

KY 

729 

03 

PA 

730 

05 

IL 

731 

02 

NY 

732 

05 

MI 

733 

01 

MA 

734 

05 

OH 

735 

08 

MT 

736 

04 

NC 

737 

04 

KY 

738 

05 

Ml 

739 

02 

NY 

740 

02 

NY 

741 

02 

NY 

742 

05 

Wl 

743 

01 

MA 

744 

04 

KY 

745 

10 

OR 

746 

02 

PR 

747 

07 

KS 

748 

05 

IN 

749 

10 

WA 

750 

02 

NJ 

Carolina  Transformer  Co. 

North  Sea  Monicipal  Landfill 

Bendix  Flight  Systems  Division 

Koppers  Co  Inc  (Oroville  Plant) 

Louisiana-Pacific  Corp. 

H  t  H  Inc.,  Burn  Pit 

South  MacMTb  Disposal  (Lf  9  t  9A) 

U.S.  Aviex 

Walsh  Landfill 

Landfill  I   Oevelopnent  Co. 

Upper  Oeerfield  Township  San  Lndf 

Hertel  Landfill 

Haviland  Complex 

Malta  Rocket  Fuel  Area 

Cedartown  Municipal  Landfill 

Kent  City  Mobile  Home  Park 

Adrian  Municipal  Uelt  Field 

AT  t  SF  (Ctovis) 

Strother  Field  Industrial  Park 

0t>ee  Road 

Fried  Industries 

American  Thermostat  Co. 

Minot  Landfill 

Lewisburg  Duip 

McGraw  Edison  Corp. 

Goldisc  Recordings,  Inc. 

Islip  Municipal  Sanitary  Landfill 

Airco 

Metal  Banks 

Yeoman  Creek  Landfill 

Sarney  Farm 

Folkertsma  Refuse 

Rose  Disposal  Pit 

Van  Dale  Junkyard 

Montana  Pole  and  Treating 

Geigy  Chemical  Corp( Aberdeen  Pit) 

B.F.  Goodrich 

Organic  Chemicals,  Inc. 

BioClinical  Laboratories,  Inc. 

Volney  Municipal  Landfill 

FMC  Corp.  (Dublin  Road  Landfill) 

Tomah  Fairgrounds 

Sullivan's  Ledge 

Smith's  Farm 

Joseph  Forest  Products 

Juncos  Landfill 

Big  River  Sand  Co. 

Bennett  Stone  Quarry 

Uyckoff  Co. /Eagle  Harbor 

Industrial  Latex  Corp. 


Fayetteville 

North  Sea 

Bridgewater  Township 

Oroville 

Oroville 

Farrington 

Macomb  Township 

Howard  Township 

Hon«yt>rook  Township 

Mount  Hotly 

Upper  Oeerfield  Twp 

Plattekill 

Town  of  Hyde  Park 

Malta 

Cedartown 

Kent  City 

Adrian 

Clovis 

Cowley  County 

Hutchinson 

East  Brunswick  Twp 

South  Cairo 

Minot 

Lewisburg 

Albion 

Ho I brook 

Islip 

Calvert  City 

Philadelphia 

Uaukegan 

Amenia 

Grand  Rapids 

Lanesboro 

Marietta 

Butte 

Aberdeen 

Calvert  City 

Grandville 

Bohemia 

ToMn  of  Volney 

Town  of  Shelby 

Tomah 

New  Bedford 

Brooks 

Joseph 

Juncos 

Wichita 

Blooaington 

Bainbridge  Island 

Wallington  Borough 


751 

04 

FL 

752 

06 

LA 

753 

04 

AL 

754 

02 

NJ 

755 

06 

TX 

756 

04 

SC 

757 

05 

WI 

758 

05 

Wl 

759 

10 

OR 

760 

01 

ME 

761 

02 

NY 

762 

09 

CA 

763 

05 

MN 

764 

05 

MI 

765 

03 

PA 

766 

05 

WI 

767 

04 

SC 

768 

07 

lA 

769 

03 

PA 

770 

09 

CA 

771 

03 

PA 

772 

C4 

FL 

773 

05 

Ml 

774 

05 

IL 

775 

01 

NH 

776 

02 

NJ 

777 

02 

NY 

778 

03 

PA 

779 

04 

FL 

780 

05 

MN 

781 

OS 

MN 

.782 

09 

CA 

783 

09 

CA 

784 

09 

CA 

785 

09 

CA 

786 

04 

FL 

787 

02 

NY 

788 

01 

ME 

789 

05 

Wl 

790 

05 

IN 

791 

05 

Ml 

792 

02 

NY 

793 

04 

FL 

794 

03 

PA 

795 

04 

KY 

796 

04 

NC 

797 

08 

MT 

798 

05 

MI 

799 

02 

NY 

800 

05 

OH 

Nuni sport  Landfill 

O.L.  Mud,  Inc. 

Stauffer  Chem  (LeMoyne  Plant) 

NftT  Oelisa  Landfill 

Crystal  City  Airport 

Seiger  (C  &  M  Oil) 

Moss-American(Kerr-McGee  Oil  Co.) 

Waste  Research  t  Reclamation  Co. 

Sould,  Inc. 

Union  Chemical  Co.,  Inc. 

Cortese  Landfill 

Montrose  Chemical  Corp. 

St.  Louis  River  Site 

Auto  Ion  Chemicals,  Inc. 

Recticon/Allied  Steel  Corp. 

Hagen  Farm 

Carolawn,  Inc. 

Midwest  Manufacturing/North  Farm 

Berks  Sand  Pit 

Valley  Wood  Preserving,  inc. 

Butt  Landfill 

City  Industries,  Inc. 

Sparta  Landfill 

Acme  Solvent  (Morristown  Plant) 

Holton  Circle  Ground  Water  Contam 

Pomona  Oaks  Residential  Wells 

Rowe  Industries  Ground  Water  Cont 

Hebelka  Auto  Salvage  Yard 

Hipps  Road  Landfill 

Long  Prairie  Ground  Water  Contam 

Uaite  Park  Wells 

Applied  Materials 

Intel  Magnetics 

Intel  Corp.  (Santa  Clara  111) 

Synertek,  Inc.  (Building  1) 

Pepper  steel  I  Alloys,  Inc. 

Msttiace  Petrochemical  Co.,  Inc. 

O'Connor  Co. 

Oconomowoc  Electroplating  Co.  Inc 

Continental  Steel  Corp. 

Rasmussen's  Dinp 

Kcnmark  Textile  Corp. 

Wingate  Road  Munic  Incinerat  Dunp 

Uestline  Site 

Maxey  Flats  Nuclear  Disposal 

Benfield  Industries,  Inc. 

Mouat  Industries 

J  t  L  Landfill 

Claremont  Polychemical 

Powell  Road  Landfill 


North  Miami 

Abbeville 

Axis 

Asbury  Park 

Crystal  City 

Rantoules 

Milwaukee 

Eau  Claire 

Portland 

South  Hope 

Vil  of  Narrousburg 

Torrance 

St.  Louis  County 

Kalamazoo 

East  Coventry  Twp 

Stoughton 

Fort  Lawn 

Kellogg 

Longswamp  Township 

Turlock 

Stroudstxjrg 

Orlando 

Sparta  Township 

Morristown 

Londonderry 

Galloway  Township 

Noyack/Sag  Hsrtwr 

Weisenberg  Township 

Duval  County 

Long  Prairie 

waite  Park 

Santa  Clara 

Santa  Clara 

Santa  Clara 

Santa  Clara 

Medley 

Glen  Cove 

Augusta 

Ashlppin 

Kokomo 

Green  Oak  Township 

Farmingdale 

Fort  Lauderdale 

West  line 

Hillsboro 

Hazelwood 

Coluitxis 

Rochester  Hi  Us 

Old  Bethpage 

Dayton 
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National  Prioritiea  List  (by  Rank) 
Novcfiter  1989 


National  Priorities  Lict  (by  Rank) 
Novcnter  1989 


NPL   EPA 

Rank  Reg  St  Site  Mane 


City/County 


NPL   EPA 

Rank  Reg  St  Site  Naae 


City/County 


Group  17  (HRS  Scores  31.60  -  30.44) 


801 

03 

PA 

802 

04 

SC 

803 

04 

SC 

804 

07 

lA 

805 

05 

NN 

(WVS 

05 

MI 

807 

03 

PA 

808 

05 

HI 

809 

06 

TX 

810 

08 

CO 

811 

08 

CO 

812 

05 

IN 

813 

02 

PR 

814 

05 

MI 

815 

05 

OH 

816 

02 

NJ 

817 

02 

PR 

818 

05 

MN 

819 

03 

PA 

820 

05 

UI 

821 

10 

OR 

822 

03 

PA 

823 

05 

Ml 

824 

05 

WI 

825 

05 

MI 

826 

06 

OK 

827 

10 

AK 

828 

03 

PA 

829 

03 

OE 

830 

06 

OK 

831 

04 

GA 

832 

03 

OE 

833 

04 

TN 

834 

05 

OH 

835 

06 

AR 

836 

02 

NY 

837 

02 

NY 

838 

03 

PA 

839 

06 

OK 

840 

02 

NJ 

841 

05 

UI 

842 

03 

DE 

843 

05 

HI 

844 

03 

PA 

845 

03 

VA 

846 

03 

DE 

847 

03 

MO 

848 

02 

NY 

849 

02 

NJ 

850 

10 

WA 

Croydon  TCE 

Medley  Farm  Drin  Ounp 

Elmore  Waste  Disposal 

Vogel  Paint  4  Wax  Co. 

Kurt  Manufacturing  Co. 

Parsons  Chemical  Works,  Inc. 

Revere  Chemical  Co. 

Ionia  City  Landfill 

Koppers  Co  Inc  (Texarkana  Plant) 

Lincoln  Park 

Smuggler  Mountain 

Wedzefo  Enterprises,  Inc. 

GE  Wiring  Devices 

Avenue  "E"  Ground  Water  Contamin 

New  Lyme  Landfill 

Woodland  Route  72  Diinp 

RCA  Del  Caribe 

Koch  Refining  Co./N-Ren  Corp. 

Broc^ead  Creek 

Fadrowski  Drum  Disposal 

United  Chrome  Products,  Inc. 

Eastern  Diversified  Metals 

Anderson  Development  Co. 

Hunts  Disposal  Landfill 

Shiawassee  River 

Tenth  Street  Dunp/ Junkyard 

Alaska  Battery  Enterprises 

Taylor  Borough  Dump 

Halby  Chemical  Co. 

Double  Eagle  Refinery  Co. 

Mathis  Bros  Lf  (S  Marble  Top  Rd) 

Harvey  t  Knott  Drtm,  Inc. 

Gallaway  Pits 

Big  0  Campground 

Midland  Products 

Robintech,  Inc. /National  Pipe  Co. 

BEC  Trucking 

Strasburg  Landfill 

Fourth  Street  Abandoned  Refinery 

Witco  Chemical  Corp. (Oakland  Pit) 

Tonah  Armory 

Wildcat  Landfill 

Burrows  Sanitation 

Blosenski  Landfill 

Rhinehart  Tire  Fire  Dunp 

Delaware  City  PVC  Plant 

Limestone  Road 

Hooker  (102nd  Street) 

Higgins  Farm 

American  Crossarm  &  Conduit  Co. 


Croydon 

Gaffney 

Greer 

Orange  City 

Fridley 

Grand  Ledge 

Nockamixon  Township 

Ionia 

Texarkana 

Canon  City 

Pitkin  County 

Lebanon 

Juana  Diaz 

Traverse  City 

New  Lyme 

Woodland  Township 

Barceloneta 

Pine  Bend 

Stroudsburg 

Franklin 

Corvallis 

Hometown 

Adr  i  an ' 

Caledonia 

Howell 

Oklahoma  City 

Fairbanks  N  Star  Bor 

Taylor  Borough 

New  Castle 

Oklahoma  City 

Kensington 

KIrkwood 

Gallaway 

KingsviUe 

Ola/Birta 

Town  of  Vestal 

Town  of  Vestal 

Newlin  Township 

Oklahoma  City 

Oakland 

Tomah 

Dover 

Hartford 

West  Cain  Township 

Frederick  County 

Delaware  City 

CkMberland 

Niagara  Falls 

Franklin  Township 

Chehalis 


Group  18  (HRS  Scores  30.36  •  29.07) 


851 

06 

NM 

852 

03 

PA 

853 

03 

VA 

854 

06 

AR 

855 

09 

CA 

856 

01 

MA 

857 

04 

AL 

858 

02 

NY 

859 

02 

NY 

860 

04 

FL 

861 

04 

GA 

862 

05 

OH 

863 

03 

VA 

864 

04 

NC 

865 

05 

IN 

866 

06 

TX 

867 

07 

KS 

868 

03 

MO 

869 

07 

MO 

870 

04 

GA 

871 

07 

lA 

872 

03 

PA 

873 

10 

WA 

874 

06 

TX 

875 

05 

OH 

876 

07 

MO 

877 

05 

MN 

878 

06 

LA 

879 

09 

CA 

880 

09 

CA 

881 

05 

MN 

B«? 

05 

MI 

883 

06 

AR 

884 

06 

AR 

885 

03 

VA 

886 

04 

SC 

887 

01 

MA 

888 

03 

PA 

889 

04 

TN 

890 

01 

MA 

891 

02 

NT 

892 

02 

NY 

893 

10 

WA 

894 

05 

IN 

895 

05 

IN 

896 

10 

10 

897 

01 

NH 

898 

04 

NC 

899 

04 

NC 

900 

03 

PA 

United  Nuclear  Corp. 

Reeser's  Landfill 

Rentokil,  Inc.  (VA  Wood  Pres  Div) 

Industrial  Waste  Control 

Celtor  Chemical  Works 

Haverhill  Municipal  Landfill 

Perdido  Ground  Water  Contamin 

Marathon  Battery  Corp. 

Colesville  Municipal  Landfill 

Yellow  Water  Road  Di«np 

Marzone  Inc. /Chevron  Chemical  Co. 

Skinner  Landfill 

First  Piedmont  Quarry  (Route  719) 

Chemtronics,  Inc. 

MIDCO  II 

Sheridan  Disposal  Services 

Pester  Refinery  Co. 

Kane  t  Lombard  Street  Druns 

Shenandoah  Stables      -, 

Firestone  Tire  (Albany  Plant) 

Shaw  Avenue  Ounp 

Berkley  Products  Co.  Dunp  . 

Silver  Mountain  Mine    ^ 

Pet ro- Chemical  (Turtle  Bayou) 

Republic  Steel  Corp.  Quarry 

Conservation  Chemical  Co. 

Ritari  Post  A  Pole 

Bayou  Bonfouca 

Intel  Corp.  (Mountain  View  Plant) 

Raytheon  Corp. 

Agate  Lake  Scrapyard 

Adam's  Plating 

Jacksonville  Municipal  Landfill 

Rogers  Road  Municipal  Landfill 

Saltville  Waste  Disposal  Ponds 

Palmetto  Recycling,  Inc. 

Shpack  Landfill 

Kimberton  Site 

Mai  lory  Capacitor  Co. 

Norwood  PCBs 

Warwick  Landfill 

Sidney  Landfill 

Pesticide  Lab  (Yakima) 

Lemon  Lane  Landfill 

Tri -State  Plating 

Arrcom  (Drexler  Enterprises^ 

Coakley  Landfill 

Potter's  Septic  Tank  Service  Pits 

ABC  One  Hour  Cleaners 

Fischer  t  Porter  Co. 


Church  Rock 

Upper  Macungie  Twp 

Richmond 

Fort  Smith 

Hoop* 

Haverhill 

Perdido 

Cold  Springs 

Town  of  Colesville 

Baldwin 

Tifton 

West  Chester 

Pittsylvania  County 

Swarmanoa 

Gary 

Hempstead 

El  Dorado 

Baltimore 

Moscow  Mills 

Albany 

Charles  City 

Denver 

Loomis 

Liberty  County 

Elyria 

Kansas  City 

Sebeka 

Slidell 

Mountain  View 

Mountain  View 

Fairview  Township 

Lansing 

Jacksonville 

Jacksonville 

Saltville 

Colunbia 

Norton/At t I eboro 

Kimberton  Borough 

Waynesboro 

Norwood 

Warwick 

Sidney 

Yakima 

Bloomington 

Colunbus 

Rathdrun 

North  Hampton 

Maco 

Jacksonville 

Warminster 
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National  Priorities  List  (by  Rank) 
Noventer  1989 


NPk       EPA 

Rank    Reg    St    Site  Name 


National  Priorities  List, 
Federal  Section  (by  Group) 
November  1989 


City/County 


Group  19  (HRS  Scores    28.98  -  28. SO  ,  except  for  health-advisory  sites) 


901 

03 

PA 

902 

06 

AR 

903 

09 

CA 

904 

02 

NJ 

905 

05 

UI 

906 

02 

NJ 

907 

02 

NJ 

908 

02 

NJ 

909 

02 

NJ 

910 

03 

DE 

911 

05 

UI 

912 

07 

MO 

913 

09 

CA 

914 

09 

CA 

915 

09 

CA 

916 

10 

UA 

917 

10 

UA 

918 

10 

UA 

919 

06 

OK 

920 

06 

TX 

921 

05 

NN 

922 

06 

TX 

923 

02 

NJ 

924 

03 

PA 

925 

05 

IL 

926 

07 

HO 

927 

03 

PA 

928 

02 

NJ 

929 

03 

PA 

930 

02 

NY 

931 

02 

NY 

Elizabethtown  Landfill 

Arkwood,  Inc. 

JibbooR  Junkyard 

A.  0.  Polymer 

Uausau  Ground  Uater  Contamination 

Dover  Municipal  Uell  4 

Rockaway  Township  Wells 

Pohatcong  Valley  Ground  Uater  Con 

Garden  State  Cleaners  Co. 

Sussex  County  Landfill  No.  5 

Delavan  Municipal  Uell  #4 

North-U  Drive  Uell  Contamination 

San  Gabriel  Valley  (Area  3) 

San  Gabriel  Valley  (Area  4) 

Modesto  Ground  Uater  Contamin 

American  Lake  Gardens 

Greenacres  Landfill 

Northside  Landfill 

Sand  Springs  Petrochemical  Ciiplx 

Pesses  Chemical  Co. 

East  Bethel  Demolition  Landfill 

Triangle  Chemical  Co. 

PJP  Landfill 

Craig  Farm  Drun 

Belvidere  Municipal  landfill 

Bee  Cee  Manufacturing  Co. 

CryoChem,  Inc. 

Kauffman  t  Minteer,  Inc. 

Lansdoune  Radiation  Site 

Forest  Glen  Mobile  Home  Subdivis 

Radiun  Chemical  Co.,  Inc. 


EUzabethtoun 

Omaha 

Sacramento 

Sparta  Township 

Uausau 

Dover  Township 

Rockaway 

Warren  County 

Ninotola 

Laurel 

Delavan 

Springfield 

AlhMbra 

La  Puente 

Modesto 

Tacoma 

Spokane  County 

Spokane 

Sand  Springs 

Fort  Uorth 

East  Bethel  Township 

Bridge  City 

Jersey  City 

Parker 

Belvidere 

Maiden 

Uorman 

Jobstown 

Lansdowne 

Niagara  Falls 

New  York  City 


Number  of  NPL  Sites: 


931 


>  State  top  priority  site 


NPL 
Gr, 


4 
4 

4 
4 
4 
4 
4 

5 
5 
5 
5 

6 
6 
6 


St     Site  Naiae 


City/County 


2 

CO 

2 

TN 

2 

PA 

2 

CA 

2 

OH 

2 

OH 

WA  Hanford  200-Area  (USDOE) 

WA  Hanford  300-Area  (USDOE) 

CO  Rocky  Flats  Plant  (USDOE) 

NM  Cal  West  Metals  (USSBA) 

MO  Weldon  Spring  (USDOE/Army) 


Rocky  Mountain  Arsenal 
Milan  Army  Anuounition  Plant 
Naval  Air  Develop  Center(8  Areas) 
McClellan  AFB  (Ground  Water  Cent) 
Wright -Patterson  Air  Force  Base 
Feed  Materials  Prod  Cent  (USDOE) 


ID  Idaho  National  Engin  Ub  (USDOE) 

AL  Anniston  Army  Depot  (SE  Ind  Area) 

GA  Robins  AFB  (Lndfll  #4/Sludge  Ug) 

TN  Oak  Ridge  Reservation  (USDOE) 

NE  Cornhusker  Army  Ammunition  Plant 

NJ  Naval  Air  Engineering  Center 

UT  Hill  Air  Force  Base 

CA  Treasure  Island  Nav  Sta-Hun  Pt  An 

AK  Eielson  Air  Force  Base 

SC  Savannah  River  Site  (USDOE) 

NJ  W.R.  Grace/Wayne  Int  Stor  (USDOE) 

WA  Hanford  100-Area  (USDOE) 

MA  Otis  Air  Nat  Guard/Camp  Edwards 

UT  Ogden  Defense  Depot 

GA  Marine  Corps  Logistics  Base 

CA  Sacramento  Amy  Depot 

IL  Sangamo/Crab  Orchard  NWR  (USDOI) 

ME  Brunswick  Naval  Air  Station 

CO  Air  Force  Plant  ?JKS 

FL  Pensacola  Naval  Air  Station 


Benton  Co»inty 
Benton  County 
Golden 
Lemitar 
St.CHiarles  County 

Adams  County 

Milan 

Warminster  Township 

Sacramento 

Dayton 

Fernald 


WA  Bonneville  Power  Adm  Ross  (USDOE)   Vancouver 


Idaho  Falls 
Anniston 
Houston  County 
Oak  Ridge 
Hall  County 
Lakehurst 
Ogden 

San  Francisco 

Fairbanks  N  Star  Bor 

Aiken 

Wayne  Township 

Benton  County 

Falmouth 

Ogden 

Albany 

Sacramento 

Carterville 

Brunswick 

Waterton 

Pensacola 


1:  Sites  are  placed  in  groups  (Gr)  corresponding  to  groups  of  50 
on  the  final  NPL 
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NPL 
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St  jSlte  Name 


City /County 


NPL 
Gr, 


St  Site  Nan* 


City /County 


8  OK  Tinker  AFB  (Soldier  Cr/Bldg  3001) 

8  CA  Sharpe  Army  Depot 

8  CA  Lawrence  Livermore  Lab  (USDOE) 

8  NA  Fort  Devens 

8  UA  McChord  AFB  (Wash  Rack/Treatment) 

8  XL  Savanna  Army  Depot  Activity 

10  NY  Brookhaven  National  Ub  (USDOE) 

10  CA  Norton  Air  Force  Base 

11  CA  Barstow  Marine  Corps  Logist  Base 
11  AZ  Williams  Air  Force  Base 

11  CA  Castle  Air  Force  Base 

11  PA  Letterkenny  Army  Depot  (PDO  Area) 

11  NJ  Fort  Dix  (Undfill  Site) 

11  AL  Alabama  Army  Aonunltion  Plant 

12  WA  Hanford  1100-Area  (USDOE) 
12  DE  Dover  Air  Force  Base 

12  UT  Monticello  Mill  Tailings  (USDOE) 

13  WA  Fort  Lewis  Logistics  Center 

13  IL  Joliet  Army  Annu  Plant  (LAP  Area) 

13  OH  Mound  Plant  (USDOE) 

14  Rl  Davisville  Naval  Constr  Batt  Cent 
14  PR  Naval  Security  Group  Activity 

14  PA  Letterkenny  Army  Depot  (SE  Area) 

14  NY  Grlfflss  Air  Force  Base 

14  VA  Defense  General  Supply  Center 

14  CA  Camp  Pendleton  Marine  Corps  Base 
14^  WA  Fort  Lewis  (Undfill  No.  5) 

15  .  MO  Lake  City  Army  Plant  (NW  Lagoon) 
15  MN  Twin  Cities  Air  Force(SAR  Lndfll) 
IS  WA  Naval  Undersea  Warf  Sta  (4  Areas) 

15  NC  Camp  Lejeune  Military  Reservation 

16  RI  Newport  Naval  Educat/Trainlng  Cen 
16  FL  Jacksonville  Naval  Air  Station 

16  IL  Joliet  Army  Aiamu  Plant  (Mfg  Area) 

16  FL  Cecil  Field  Naval  Air  Station 


(FR  Doc.  89-27209  Filed  11-20-89:  8:45  am] 
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Oklahoma  City 

Lathrop 

Livermore 

Fort  Devens 

Tacoma 

Savanna 

Upton 

San  Bernardino 

Barstow 

Chandler 

Merced 

Franklin  County 

Penberton  Township 

Childersburg 

Benton  County 

Dover 

Monticello 

TillicuB 

Joliet 

Mlamisburg 

North  Kingstown 

Sabana  Seca 

Chanbersburg 

Rome 

Chesterfield  County 

San  Diego  County 

Tacooa 

Independence 
Minneapolis 
Keyport 
Onslow  County 

Newport 
Jacksonville 
Joliet 
Jacksonville 


16  WA  Falrchild  Air  Force  Base (4  Areas) 

16  CA  March  Air  Force  Base 

16  TX  Lone  Star  Army  Ammunition  Plant 

17  OR  Uaatilla  Amy  Depot  (Lagoons) 

17  MD  Aber  Prov  Ground-Michaelsville  Lf 

17  HN  Naval  Industrial  Reserve  Ordnance 

17  WA  Bangor  Ordnance  Disposal 

18  NY  Plattsburgh  Air  Force  Base 

18  LA  Louisiana  Ari^y  Annunltion  Plant 

18  CA  Moffett  Naval  Air  Station 

18  CA  Travis  Air  Force  Base 

19  CA  Mather  Air  Force  Base 
Mumber  of  NPL  Federal  Facility  Sites: 


Spokane  County 

Riverside 

Texarkana 

Hermiston 
Aberdeen 
Fridley 
Bremerton 

Plattsburgh 
Doyline 
Sunnyvale 
Solano  County 

Sacramento 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  7  and  25 

RIN  1219-AA42 

Multiple-Shot  Blasting  Units 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Final  rule. 

summary:  This  final  rule  implements 
new  procedures  and  requirements  for 
testing  and  approval  of  multiple-shot 
blasting  units  used  underground  in  coal 
mines  and  certain  metal  and  nonmetal 
mines.  It  transfers  certain  existing 
provisions  in  30  CFR  part  25  to  a  new 
subpart  in  part  7  and  revises  and 
upgrades  them  to  include  current 
terminology,  eliminate  duplicative  or 
unnecessary  provisions,  and  provide 
alternative  methods  of  compliance 
where  possible.  The  rule  also  recognizes 
advances  in  technology  and  is 
consistent  with  the  part  75,  subpart  N 
revisions  to  the  Agency's  safety 
standards  for  the  use  of  axplosives  and 
blasting  in  underground  coal  mines, 
published  on  November  18, 1988  (53  FR 
46788). 

EFFECTIVE  DATE:  New  subpart  D  in  part 
7  is  effective  January  22, 1990. 
Manufacturers  who  choose  to  proceed 
under  the  provisions  of  the  previous  rule 
may  file  requests  for  approval  or 
extensions  of  approval  of  blasting  units 
under  part  25  until  January  22. 1991. 
After  January  22, 1991,  30  CFR  Part  25 
will  no  longer  be  effective  and  will  be 
removed  from  title  30. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances. 
MSHA,  4015  Wilson  Blvd..  Room  631, 
Arlinglon,  Virginia  22203  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

Section  7.63  requires  applicants 
seeking  approval  of  multiple-shot 
blasting  units  to  submit  an  application 
for  approval.  MSHA  estimates  there  will 
be  1.1  applications  for  approval  or 
extension  of  approval  per  year,  each 
requiring  4  hours  to  prepare.  At  an 
estimated  cost  of  $37  per  hour,  1.1 
applications  would  require  4.4  hours  and 
cost  $163.  The  application  fee  of  $100 
being  charged  under  the  revised  fee 
schedule  is  applied  toward  the  cost  of 
processing  the  application,  and  therefore 


is  not  included  as  a  cost  of  the 
application. 

Under  this  rule,  part  7,  subpart  A, 
S  7.4(a)  requires  records  of  test  results 
and  procedures  to  be  retained  for  at 
least  three  years.  Standard  testing 
protocols  used  by  the  manufacturing 
community  include  the  keeping  of 
records  of  product  testing.  Therefore, 
MSHA  estimates  there  will  be  no 
additional  cost  for  applicants  to 
maintain  these  records. 

Under  this  rule,  part  7.  subpart  A, 
S  7.5(d)  requires  applicants  to  report  to 
MSHA  any  knowledge  of  a  product 
distributed  with  critical  characteristics 
not  in  accordance  with  the  approval 
specifications.  Rarely  would  such  a 
report  be  submitted;  however,  for  the 
purpose  of  this  analysis,  based  on  a 
worst-case  scenario,  MSHA  estimates 
an  annual  cost  of  $37  or  15  minutes  per 
manufacturer. 

The  rule  requires  applicants  to 
maintain  records  on  the  distribution  of 
each  blasting  unit  bearing  an  approval 
marking  as  set  forth  in  part  7,  subpart  A, 
§  7.7(c).  This  provision  does  not  specify 
the  type  of  record,  and  MSHA  believes 
applicants  will  use  existing  sales  record 
systems  to  comply.  Therefore,  MSHA 
has  assigned  no  cost  to  this  requirement. 

Section  7.71  requires  the  applicant  to 
include  an  approval  checklist  with  each 
blasting  unit  bearing  an  approval 
marking.  MSHA  estimates  that  it  will 
require  two  hours  to  develop  the 
checklist.  At  $37  an  hour,  the  one-time 
cost  is  $74  for  each  manufacturer,  or 
$296  total.  MSHA  has  also  investigated 
the  cost  of  inserting  the  checklist  with 
each  blasting  unit  and  has  determined 
that  the  cost  is  minimal.  It  takes  only  a 
few  seconds  to  insert  the  checklist,  and 
only  about  544  blasting  units  are  sold 
annually. 

In  accordance  with  §  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
collection  of  information  requirements 
contained  in  §  §  7.63  and  7.71  of  the  final 
rule  have  been  approved  by  OMB  under 
control  number  1219-0100. 

Background 

This  flnal  rule  will  replace,  in  one 
year,  the  current  regulations  covering 
the  testing  and  approval  of  multiple-shot 
blasting  units  found  in  30  CFR  part  25. 
These  revisions  are  issued  pursuant  to 
section  508  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (30  U.S.C.  957). 

On  June  5, 1984.  MSHA  published  a 
notice  of  availability  of  its  preproposal 
draft  revisions  concerning  approval 
requirements  for  blasting  units,  30  CFR 
part  25,  and  scheduled  a  public 
conference  (49  FR  23281).  The  public 
conference,  held  July  11, 1984,  in 
Pittsburgh,  Pennsylvania,  was  well 


attended  by  representatives  of  the 
mining  community.  MSHA  also  received 
written  comments  from  manufacturers 
of  blasting  units  and  other  segments  of 
the  mining  community. 

After  reviewing  the  comments 
received  in  response  to  the  preproposal 
draft,  MSHA  published  a  proposed  rule 
in  the  Federal  Register  on  June  22, 1988 
(53  FR  23506).  The  proposal  did  not 
retain  the  existing  procedures  for  MSHA 
testing  of  multiple-shot  blasting  units 
submitted  for  approval  under  part  25. 
Instead,  it  proposed  that  blasting  units 
be  tested  by  the  applicant  or  a  third 
party  selected  by  the  applicant  under 
the  provisions  of  30  CFR  part  7, 
Underground  Mining  Equipment; 
Product  Testing  by  Applicant  or  Third 
Party.  Technical  requirements  and  test 
procedures  for  blasting  unit  approval 
were  proposed  as  subpart  D  to  part  7. 

MSHA  reviewed  all  written 
statements  submitted  in  response  to  the 
proposed  rule.  No  public  hearing  was 
requested  or  held  on  subpart  D. 
Comments  were  received  from  all 
segments  of  the  mining  community 
including  equipment  manufacturers, 
trade  associations,  and  representatives 
of  miners.  This  fmal  rule  was  developed 
after  a  full  evaluation  of  the  entire 
public  record. 

The  Agency's  final  rule  addresses  the 
comments  received  and  is  consistent 
with  Executive  Order  12291,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act. 

III.  Discussion  and  Summary  of  the  Final 
Rule 

A.  General  discussion 

MSHA's  regulations  found  in  30  C¥R 
part  25  governing  the  approval  of 
blasting  units  were  last  revised  in  1960. 
Since  that  time,  technological  advances 
in  electronic  components  and  circuitry 
have  led  to  the  development  of 
improved  blasting  units  suitable  for  use 
in  underground  mines  having  potentially 
explosive  atmospheres. 

Under  this  final  rule,  multiple-shot 
blasting  units  will  be  evaluated  for 
approval  under  MSHA's  new  part  7  and 
subject  to  general  provisions  located  in 
subpart  A  of  that  part.  Blasting  units 
meet  the  criteria  for  applicant  or  third 
party  testing  because  they  are  a  product 
possessing  characteristics  that  can  be 
objectively  tested  in  a  routine  and 
readily  reproducible  manner  without 
subjective  analysis. 

Part  7  revises  MSHA's  role  in  the 
evaluation  and  testing  of  selected 
products  used  in  underground  mines. 
Products  approved  under  part  7  are 
required  to  be  tested  by  the  applicant  or 
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by  a  third  party  selected  by  the 
applicant  to  conduct  the  testing.  All 
testing  is  to  be  conducted  using  MSHA- 
specified  test  procedures  with 
certification  of  test  results  by  the 
applicant.  In  addition,  the  Agency  has 
the  right  to  observe  all  product  testing. 
When  requesting  approval,  the  appUcant 
is  required  to  submit  certain  product 
information.  This  includes,  for  example, 
drawings  and  specifications  to 
document  compliance  with  the  technical 
requirements.  Based  upon  an  evaluation 
of  the  technical  documentation,  any 
MSHA  observations  of  product  testing, 
and  a  review  of  the  certification 
statements,  MSHA  will  issue  an 
approval  or  notice  denying  approval  of 
the  product. 

Once  a  product  is  approved  under 
part  7,  an  approval-holder  is  required  to 
inspect  or  test  critical  characteristics  of 
the  product  as  part  of  its  quality 
assurance  program,  MShA  will  perform 
periodic  audits  of  products  approved 
under  part  7  to  ensure  that  they  are 
being  manufactured  as  approved.  If  a 
product  fails  to  meet  the  technical 
requirements  of  the  applicable  subpart 
of  part  7  or  creates  a  hazard  related  to 
its  use,  MSHA  will  take  immediate 
action  to  address  the  problem  including 
revocation  of  the  approval  if  necessary. 

As  subpart  D  to  part  7,  this  rule 
specifies  the  technical  requirements  and 
test  procedures  for  the  approval  of 
multiple-shot  blasting  units.  It  revises 
part  25  through  improved,  more  up-to- 
date  requirements,  replacing  subjective 
technical  requirements  with 
performance-oriented  tests  and 
introducing  charts  which  specify 
maximum  electrical  values.  These 
changes  when  compared  to  part  25,  will 
provide  better  safety  to  miners.  The 
tests  are  based  on  MSHA's  engineering 
experience  with  the  subjective  criteria 
of  approval  requirements.  Except  where 
indicated,  they  are  not  intended  to 
introduce  more  stringent  testing 
methods,  but  rather  to  explicitly  state 
the  tests  used  in  MSHA's  current  testing 
program  which  have  proven  to  be 
effective.  This  rule  provides  objective 
criteria  for  applicant  or  third  party 
testing.  By  using  these  test  procedures, 
manufacturers  can  measure  and 
evaluate  their  product  with  the 
performance  portion  of  the  technical 
requirements  of  this  subpart  in  order  to 
receive  an  MSHA  approval. 

The  rule  deletes  requirements  for 
generator-powered  blasting  unit  designs 
which  are  no  longer  used  in 
underground  mines.  Also  deleted  are  the 
part  25  classifications  referred  to  as  10- 
and  20-shot  blasting  units.  The  capacity 
of  blasting  units  under  the  final  rule  is 


indicated  by  the  maximum  blasting 
circuit  resistance  displayed  on  the 
blasting  unit  label. 

Section  25.9,  which  concerned 
observers  at  test  and  evaluations,  is 
now  addressed  by  the  general  product 
testing  requirements  in  §  7.4  in  subpart 
A  of  part  7.  Similarly,  revocation  of 
blasting  unit  approval  is  governed  by 
the  provisions  of  i  7.9  located  in  subpart 
A  of  this  part. 

A  commenter  suggested  adding  a  new 
section  to  the  final  rule  to  require  that 
MSHA  maintain  a  list  of  approved 
blasting  units  which  would  be  available 
to  the  public.  Lists  of  approved  products 
are  maintained  by  MSHA  and  are 
available  to  the  public.  This  is  not  an 
issue  that  needs  to  be  addressed  by 
rulemaking. 

New  requirements  and  test 
procedures  for  the  energy  output  of 
blasting  units  are  contained  in  the  final 
rule.  Although  these  requirements  are 
more  stringent  than  the  existing 
requirements,  they  address  state-of-the- 
art  design  technology  already 
incorporated  in  most  blasting  units 
currently  approved  for  use.  These 
requirements  address  potential  hazards 
where  NSHA  believes  that  the 
incorporation  of  advanced  technology 
improves  safety. 

There  are  three  elements  present  in  an 
electric  blasting  system:  the  explosive, 
the  electric  detonator,  and  the  blasting 
unit.  Degraded  performance  or 
malfunction  of  any  one  of  these 
elements  has  the  potential  to  cause 
incomplete  or  premature  detonation  and 
lead  to  a  blasting  accident.  The  Agency 
has  based  this  rule  on  its  field 
experience,  testing  under  the  existing 
approval  standards,  developmental 
research  and  the  availability  of 
improved  technology. 

B.  Section-bySection  Discussion 

The  following  section-by-section 
analysis  discusses  each  provision  of 
subpart  D  and  addresses  the  comments 
received  on  the  proposed  rule. 


Section  7.61 
date. 


Purpose  and  effective 


This  section,  derived  from  §  25.1, 
revises  and  simplifies  the  statement  of 
purpose  and  requires  that  multiple-shot 
blasting  units  be  approved  under  part  7. 
It  applies  to  blasting  units  used 
underground  in  both  coal  mines  and 
certain  metal  and  nonmetal  mines,  as 
defined  in  subpart  T  of  30  CFR  part  57, 
where  MSHA  approved  blasting  units 
are  required  (52  FR  24924,  July  1, 1987;  52 
FR  41394,  October  27, 1987). 

One  commenter  expressed  concern 
and  requested  assurance  that  the 
requirements  contained  in  30  CFR  part 


57.22606  pertaining  to  blasting  units 
used  in  certain  metal  and  nonmetal 
mines  to  fire  more  than  20  detonators, 
would  not  change  subsequent  to  the 
promulgation  of  subpart  D.  As  indicated 
in  the  preamble  discussion  in  the  final 
rule  on  methane  standards  (52  FR  24924 
July  1, 1967),  some  changes  to  S  54.22606 
are  necessary  based  on  the  revised 
technical  specifications  for  approval  of 
multiple-shot  blasting  units  which  allow 
for  the  approval  of  units  capable  of 
firing  more  than  20  shots.  The  Agency  is 
currently  considering  certain  conforming 
amendments  to  $  57.22606  resulting  from 
the  approval  requirements  in  this 
subpart  D  final  rule.  Amendments  to 
part  57  will  be  proposed  in  a  future 
rulemaking  and  therefore  subject  to 
public  comment. 

Section  7.61  provides  that  the 
requirements  of  subpart  D  take  effect  60 
days  after  publication.  It  further 
provides  that  manufacturers  may 
request  approval  or  extension  of 
approval  of  blasting  units  under  part  25 
until  one  year  from  the  effective  date  of 
subpart  D.  After  the  one-year  period, 
part  25  will  be  removed  and  all  new 
applications  for  approval  or  extension  of 
approval  of  blasting  units  will  tie 
evaluated  under  the  provisions  of 
subpart  D  of  this  part. 

This  phase-in  period  of  one  year  will 
enable  manufacturers  and  third-party 
laboratories  to  make  arrangements  to 
conduct  the  necessary  blasting  unit 
testing.  During  this  period,  both  part  25 
and  subpart  D  will  be  in  effect. 
Applicants  can,  therefore,  choose  to 
submit  applications  for  approval  under 
part  25  and  have  the  blasting  units 
tested  by  MSHA  or  under  subpart  D 
where  the  obligation  to  test  will  be  %vith 
the  applicant.  Applicants  must  submit 
extensions  of  approval  in  accordance 
with  the  approval  regulations  under 
which  the  original  approval  was 
granted. 

After  the  one-year  phase-in  period  for 
this  subpart  and  the  removal  of  part  25, 
approvals  for  blasting  units  will  be 
granted  only  under  subpart  D.  At  the 
expiration  of  the  one  year,  all 
applications  for  extensions  of  approval 
of  blasting  units  approved  under  part  25 
will  be  treated  as  new  applications,  and 
applicants  will  be  required  to  apply  for 
an  original  approval  under  subpart  D. 
MSHA  will  not  revoke,  except  for  cause, 
any  blasting  unit  approvals  previously 
granted.  Blasting  units  approved  under 
prior  regulations  and  in  compliance  with 
those  regulations,  may  continue  to  be 
manufactured  as  long  as  no  changes  are 
made  which  would  deviate  from 
conformance  with  the  approval 
documentation.  MSHA  will  audit  these 
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blasting  units  based  upon  the  technical 
requirements  upon  which  the  approval 
was  issued. 

Section  7.62    Definitions. 

The  following  definitions  applying  to 
the  approval  of  blasting  units  are  new 
with  the  exception  of  the  term  "blasting 
unit"  which  is  derived  from  §  25.2.  They 
are  designed  to  clarify  the  requirements 
of  subpart  D  and  respond  to  the  issues 
identified  by  commenters. 

Blasting  circuit.  This  term  identifies 
the  items  connected  to  the  firing  line 
terminals  of  the  blasting  unit.  It  is 
necessary  to  identify  these  items  in 
order  to  determine  the  electrical 
parameters  used  in  the  acceptable 
performance  section  of  the  output 
energy  test. 

Blasting  unit.  This  term  essentially 
retains  the  definition  given  in  part  25  but 
clarifies  that  the  requirements  of  this 
subpart  apply  only  to  electric  initiating 
systems  which  are  the  only  types 
permitted  in  underground  coal  and 
gassy  metal  and  nonmetal  mines  under 
MSHA's  explosives  and  blasting  safety 
standards. 

Normal  operation.  This  term  specifies 
the  electrical  parameters  to  be  used  by 
the  applicant  to  determine  if  the 
maximum  power,  voltage,  current  and 
temperature  attainable  under  these 
conditions  are  in  compliance  with  §  7.64 
(f).  (g).  and  (h). 

One  commenter  on  the  proposed  rule 
suggested  retaining  the  preproposal 
draft's  separate  definitions  for  multiple- 
shot  and  large  capacity  blasting  units, 
with  the  technical  requirements  for  each 
separately  identified.  This,  the 
commenter  believed,  would  prevent 
misunderstanding  and  the  potential  for 
blasting  units  being  used 
inappropriately  for  the  specific  mine 
application.  This  suggestion  has  not 
been  adopted  because  the  preproposal 
designation  of  a  large  capacity  blasting 
unit  was  not  intended  to  limit  the  use  of 
such  a  unit  to  firing  more  than  20  shots. 
Instead,  it  was  intended  to  designate 
those  units  which  perform  in  all  other 
respects  like  the  multiple-shot  unit  but 
which  would  have  additional  capacity. 
The  final  rule  requires  that  the 
maximum  blasting  circuit  resistance  for 
an  approved  blasting  unit  be  at  least  ISO 
ohms  which  is  equivalent  to  the  capacity 
of  the  20-shot  unit  defined  in  part  25. 
Therefore,  when  used  with  detonators  of 
the  type  commonly  used  in  underground 
mines  today,  blasting  units  approved 
under  this  subpart  will  have  sufficient 
capacity  to  fire  at  least  20  shots.  Further, 
all  blasting  units  approved  under  this 
final  rule,  including  those  with  greater 
capacity  than  20  shots,  may  be  used  to 
safely  fire  from  1  to  20  shots.  The 


applicable  provisions  of  part  75  for 
underground  coal  mines  and  part  57  for 
underground  gassy  metal  and  nonmetal 
mines  regulate  the  use  of  those  blasting 
units  approved  under  the  final  rule  with 
the  capacity  to  fire  more  than  20  shots. 
All  blasting  units  approved  under  this 
subpart  are  required  to  have  an 
approval  marking  identifying  their 
capacity  in  terms  of  maximum  blasting 
circuit  resistance.  This  information  will 
enable  mine  operators  to  determine  the 
number  of  shots  which  can  be  safely 
fired  with  each  blasting  unit. 

The  same  commenter  urged  that 
subpart  D  include  a  defmition  of 
"manufacturing  site  survey"  as  it 
appeared  in  the  preproposal  draft  of 
part  25  and  that  MSHA  conduct  such 
surveys  of  applicants'  manufacturing 
facilities.  During  rulemaking  on  the 
general  provisions  of  subpart  A  of  this 
part,  MSHA  determined  that  its 
resources  are  more  appropriately  used 
to  evaluate  approved  products  being 
distributed  to  underground  mines  rather 
than  to  evaluate  an  applicant's 
manufacturing  site.  Since  this  term  is  not 
used  in  part  7,  no  definition  of 
"manufacturing  site  survey"  has  been 
added  to  subpart  D. 

A  recommendation  was  also  received 
to  include  a  definition  of  "permissible" 
in  subpart  D.  The  term  "permissible," 
used  in  part  25  and  also  in  the 
preproposal  to  describe  blasting  units 
which  have  been  approved  by  MSHA, 
has  been  replaced  with  the  term  a 
"approved."  The  terminology  used  to 
identify  products  which  have  been 
examined  by  the  Agency  to  determine 
conformity  with  regulatory  requirements 
must  be  standardized.  The  term  which 
most  appropriately  reflects  MSHA's 
action  in  this  area  is  "approved." 
Therefore,  the  phrase  "approved 
blasting  unit"  is  used  in  subpart  D  of 
part  7  in  heu  of  "permissible  blasting 
unit."  However,  since  blasting  units 
approved  as  permissible  under  part  25 
may  continue  to  be  manufactured  and 
used  in  underground  mines  requiring 
approved  blasting  units,  the  safety 
standard  in  part  75  defines  the  term 
"permissible  blasting  unit"  as  one 
approved  by  MSHA. 

General  definitions  such  as 
"applicant,"  "approval,"  and  "post- 
approval  product  audit"  which  were 
contained  in  part  25  are  not  included  in 
this  subpart.  They  are  defined  in  the 
general  provisions  of  subpart  A  of  part 
7. 

The  following  definitions,  which 
appeared  in  part  25  or  the  preproposal 
draft,  are  not  retained  in  the  final  rule. 
The  acronyms  "MESA"  and  "MSHA" 
are  not  defined  since  these  terms  are 
defined  in  30  CFR  part  1.  The  terms 


"permissible,"  "short-delay  electric 
detonator,"  and  "manufacturing  site 
surveys"  are  not  used  and  therefore  are 
not  defined. 

Section  7.63    Application  requirements. 

Paragraph  (a),  derived  horn  S  25.6(c], 
prescribes  the  documentation  to  be 
submitted  with  each  multip'.e-shot 
blasting  unit  approval  application.  The 
required  drawings  and  specifications 
are  to  demonstrate  compliance  with  the 
rule  and  to  identify  the  blasting  unit. 

A  commenter  recommended  adding 
language  to  §  7.63(a]  requiring  that  all 
applications  for  approval  of  blasting 
units  be  submitted  in  English.  Current 
MSHA  policy  is  to  accept  for  approval 
evaluation  only  those  applications 
submitted  in  English.  The  Agency  has 
not  experienced  problems  with  this 
policy  and  therefore  has  not  included 
this  requirement  in  S  7.63(a). 

The  overall  assembly  drawing  is  one 
that  describes  pictorially  how  the  unit  is 
assembled,  its  physical  dimensions,  and 
the  location  of  major  subassemblies. 
The  requirement  for  a  schematic 
diagram  and  parts  list  demonstrates 
compliance  with  the  electrical 
performance  requirements  of  this 
subpart.  The  component  layout  drawing 
is  to  demonstrate  compliance  with  the 
technical  requirements  of  {  7.64  and  will 
facilitate  conducting  post-approval 
audits  of  the  blasting  unit.  Applicants 
may  submit  drawings  specifically 
prepared  for  approval  applications  or 
may  submit  the  actual  drawings  used  in 
the  assembly  of  the  blasting  unit.  In 
either  case,  the  drawings  are  required  to 
represent  the  blasting  unit  exactly  as  it 
will  be  manufactured.  * 

The  Agency  agrees  with  a  commenter 
who  suggested  that  the  application  for 
approval  include  the  model  number  or 
other  manufacturer's  designation  of  the 
blasting  unit  in  order  to  avoid  confusion 
with  similar  products  and  to  promote 
easier  identification.  Section  7.63(a)(5) 
has  been  added  to  the  final  rule  to 
require  applicants  to  submit  this 
information  with  their  application. 

Paragraph  (b)  is  derived  from  §  25.6(c] 
and  requires  that  each  drawing  be  titled, 
numbered,  dated,  and  include  the  latest 
revision.  This  paragraph  permits 
drawings  to  be  combined  into  one  or 
more  composite  drawings  which  would 
reduce  the  number  of  drawings  that 
must  be  maintained  both  by  the 
applicant  and  by  MSHA.  An  example  of 
a  composite  drawing  is  a  parts  list 
printed  on  a  schematic  diagram.  All 
drawings  that  are  required  by  this 
subpart  could  be  combined  into  a  single 
composite  drawing. 
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Paragraph  (c),  which  is  new.  requires 
applications  for  approval  to  contain  a 
list  of  the  drawings  submitted.  This  list 
must  include  drawing  titles,  numbers, 
and  revisions. 

Paragraph  (d)  is  derived  from 
§  25,6(a).  It  requires  that  a  description  of 
the  operation  and  use  of  the  blasting 
unit  be  submitted  with  the  application. 
Use  instructions  are  necessary  to 
establish  the  conditions  under  which  the 
normal  operation  of  the  blasting  unit  is 
determined. 

Fees 

In  accordance  with  30  CFR  part  5. 
Fees  for  Testing  Evaluation  and 
Approval  of  Mining  Products,  fees  for 
MSHA  processing  of  an  application 
under  part  7.  subpart  A  will  be  subject 
to  an  hourly  charge.  Fee  schedules  are 
updated  at  least  once  every  three  yeer3 
and  published  in  the  Federal  Register. 

The  Agency  will  charge  $35  per  hour 
and  an  application  fee  of  $100  for 
processing  requests  for  approval  or 
extension  of  approval  for  multiple-shot 
blasting  units  under  subpart  D  of  part  7. 

Section  7.64    Technical  requirements. 

This  section  revises  and  updates  the 
technical  requirements  for  the  approval 
of  blasting  units. 

Paragraph  (a)  is  derived  from  S  25.7 
(g),  (h),  and  (i)  and  specifies  that 
blasting  units  meet  the  acceptable 
performance  criteria  of  the  output 
energy  test  in  S  7.66.  The  acceptable 
performance  criteria  of  that  test 
increases  the  minimum  firing  current 
from  an  average  current  of  1.5  amperes, 
specified  in  part  25,  to  2  amperes  under 
this  final  rule.  In  addition,  it  decreases 
the  voltage  cut-off  time  from  a  maximum 
of  15  milliseconds,  as  required  in  part  25, 
to  10  milliseconds.  Increasing  the 
current  from  the  blasting  unit  reduces 
the  likelihood  of  misfires  in  the  blasting 
circuit.  Decreasing  the  maximum 
allowable  time  for  voltage  cut  off 
"•^duces  the  hkelihood  that  an  incendive 
spark,  created  by  the  post-firing  contact 
of  wires  in  the  blasting  circuit,  could 
ignite  an  explosive  methane-air 
atmosphere.  The  acceptable 
performance  criteria  of  the  output 
energy  test  have  been  developed  for 
approved  blasting  units  to  maintain 
compatibility  with  and  reliably  initiate 
electric  detonators  of  the  type  currently 
used  in  gassy  underground  mines  in  the 
United  States.  This  type  electric 
detonator  typically  fires  when  an 
average  current  of  1.5  amperes  is 
applied  to  the  detonator  for  5 
milliseconds,  does  not  misfire  when  up 
to  an  average  of  100  amperes  is  applied 
to  the  detonator  for  10  milliseconds,  and 


has  an  electrical  resistance  less  than  7 
ohms. 

Blasting  units  approved  under  part  25 
can  fire  up  to  a  maximum  of  20  shots. 
Subpart  D  does  not  limit  the  number  of 
shots  a  blasting  unit  can  be  designed  to 
fire.  The  capacity  of  the  blasting  unit  is 
determined  by  the  maximum  blasting 
circuit  resistance  as  specified  by  the 
applicant.  This  final  rule  allows  units 
capable  of  firing  more  than  20  shots  to 
be  approved. 

Under  paragraph  (b),  which  is  derived 
from  S  25.25,  the  maximum  blasting 
circuit  resistance  of  a  blasting  unit  is  the 
highest  value  of  resistance  that  can  be 
connected  to  the  firing  line  terminals  of 
a  blasting  unit  without  exceeding  its 
capacity.  When  a  blasting  unit  is 
connected  to  a  blasting  circuit  having  a 
resistance  that  exceeds  the  unit's 
capacity,  all  detonators  may  not  fire. 
This  could  result  in  dangerous 
conditions  such  as  partially  detonated 
rounds  of  explosives  or  erratic  timing 
resulting  in  blown-out  shots. 

The  final  rule  requires  applicants  for 
approval  to  specify  the  maximum  value 
of  blasting  circuit  resistance  of  their 
blasting  units.  However,  only  units  with 
a  maximum  blasting  circuit  resistance 
capacity  of  at  least  150  ohms  will  be 
approved.  This  aspect  of  the  rule  is 
derived  horn  S  25.25,  which  requires  that 
blasting  units  be  capable  of  firing  20 
electric  detonators  connected  in  a  single 
series  with  a  total  resistance  of  150 
ohms.  This  requirement  that  the 
maximum  firing  resistance  be  at  least 
150  ohms  ensures  that  blasting  units 
approved  under  this  subpart  have  at 
least  the  same  energy  output  as  blasting 
units  approved  under  part  25. 

The  footnote  included  in  the  preamble 
of  the  proposed  rule  has  been  deleted. 
The  footnote  was  a  formula  to  calculate 
the  maximum  number  of  detonators  that 
can  be  fired  by  a  blasting  imit.  One 
commenter  said  the  calculation  implied 
that  the  number  of  detonators  in  the 
blasting  circuit  could  exceed  the 
recommendations  of  the  detonator 
manufacturer.  The  purpose  served  by 
the  footnote  was  to  show  the 
relationship  of  the  maximum  blasting 
circuit  resistance  to  the  number  of 
detonators  in  the  blasting  circuit  and  not 
to  determine  the  number  of  detonators 
to  be  used.  The  Agency  recommends 
that  the  number  of  detonators  connected 
in  the  blasting  circuit  not  exceed  the 
detonator  manufacturer's 
recommendation. 

Paragraph  (c),  derived  from  S  25.7(f), 
requires  that  a  blasting  unit  have  a 
visual  indicator  to  alert  the  user  when 
the  unit  is  ready  to  be  operated.  In  a 
typical  blasting  unit  design,  the  visual 
indicator  is  activated  when  the  unit's 
energy  storage  capacitors  have  been 


charged  to  the  voltage  necessary  to 
produce  the  required  firing  current 
through  the  blasting  circuit  The  unit 
may  not  be  capable  of  providing  energy 
to  the  blasting  circuit  sufficient  to 
initiate  all  the  detonators  prior  to  this 
time.  Under  S  7.64(h),  the  lamp  used  to 
visually  indicate  readiness  cannot  be  an 
incandescent  lamp  or  other  type  of  lamp 
having  a  temperature  greater  than  302  *F 
(150  "C)  because  of  methane  gas  and 
coal  dust  ignition  hazards. 

The  majority  of  commenters  on  the 
proposed  rule  disagreed  with  MSHA's 
proposed  §  7.64  (c)(2)  and  (d)(3)  which 
required  a  high  resistance  circuit 
indicator  and  interlock  of  the  firing 
switch  of  blasting  units.  These 
requirements  were  included  in  the 
proposed  rule  in  response  to  a  comment 
on  the  part  25  preproposal  requesting 
additional  safeguards  to  protect  against 
firing  into  high  resistance  blasting 
circuits.  The  incorporation  of  an  integral 
blaster's  ohmmeter  into  the  design  of  the 
blasting  unit  was  suggested.  Blasting 
units  approved  under  part  25  have 
incorporated  this  feature  with  no  safety 
problems  resulting  from  its  use. 

The  Agency,  in  response  to  this 
concern,  incorporated  these  features 
into  the  proposed  rule  to  address  the 
hazard  of  misfires  resulting  from  firing 
into  blasting  circuits  exceeding  the 
capacity  of  the  blasting  unit.  One 
commenter  stated  that  these  proposed 
features  would  be  an  unnecessary 
complication  of  questionable  value. 
Another  commenter  believed  that  the 
introduction  of  an  additional  current 
would  create  a  potential  hazard  in  that 
an  electrical  component  fault  in  this 
circuit  could  result  in  detonation  of  the 
round  when  the  blasting  unit  user  is 
intending  to  check  the  resistance  of  the 
blasting  circuit.  Another  commenter 
suggested  that  the  interlock  could  be 
easily  defeated  and  yet  another  stated 
that  a  blasting  unit  could  be  used  in 
place  of  a  blaster's  galvanometer  to 
determine  the  blasting  circuit  resistance. 

The  final  rule  deletes  the  proposed 
requirements  in  (c)(2)  and  (d)(3)  that  a 
high  resistance  indicator  and  interlock 
of  tha  firing  switch  be  included  in 
approved  blasting  units.  Recent 
rulemaking  in  the  explosives  and 
blasting  safety  standards  requires  that 
the  resistance  of  the  blasting  circuit  be 
measured  by  an  appropriate  device 
immediately  prior  to  connecting  the 
blasting  circuit  to  the  blasting  unit  As  a 
result  of  this  rulemaking,  the  Agency's 
concern  regarding  the  resistance  of  the 
blasting  circuit  has  been  addressed. 
Accordingly,  the  requirement  for 
resistance  verification  and  interlocking 
circuitry  is  not  included  in  the  final  rule. 
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Paragraph  (d)  requires  two  safety 
features  for  the  firing  switch  of  blasting 
units.  These  requirements  are  derived 
frtun  S§  2SJ(e)  and  25.8(b)i3)  and  25.7(f). 
respectively.  First,  the  firing  switch  is 
required  to  operate  by  a  deliberate 
action  to  prevent  accidental  firing. 
Recessing  the  switch  in  the  blasting  unit 
enclosure  or  protecting  it  with  a  raised 
guard  are  examples  of  switches  which 
require  a  deliberate  action.  The  other 
safety  feature  for  the  firing  switch  is  that 
it  not  be  operable  when  the  voltage 
necessary  to  produce  the  required  firing 
current  is  not  available  to  the  blasting 
circuit.  The  firing  switch  may  be  made 
inoperable  by  either  mechanical  or 
electrical  means. 

Paragraph  (e)(1)  is  new  and  requires 
that  the  blasting  unit  firing  line 
terminals  provide  a  secure,  low 
resistance  connection  to  the  blastii^ 
circuit  as  measured  by  the  firing  line 
terminals  test  in  §  7.68.  Although  this 
requirement  is  new.  it  does  not 
introduce  a  more  stringent  requirement 
than  previously  existed.  Paragraph 
7.64(e)(1)  introduces  minimum 
performance  requirements  to  clarify 
ambigous  language  such  as  "suitable 
materials"  and  "sound  engineering 
principles"  in  9  25.7(a)  and  "adequacy  of 
design  and  construction,"  "practically  in 
operation"  and  "suitability  for 
underground  service"  in  S  25.7(c). 
Performance  requirements  in  9  7.68 
provide  that  the  contact  resistance 
through  each  firing  line  terminal  not 
exceed  1  ohm.  Poor  electrical 
connections  to  the  firing  line  terminals 
can  create  additional  blasting  circuit 
resistance  and  increase  the  risk  of 
misfires. 

One  commenter  on  the  proposed  rule 
suggested  that,  in  addition  to  stating  the 
requirements  for  maximum  contact 
resistance,  the  mtemal  resistance  of  the 
blasting  unit  also  be  addressed.  The 
internal  resistance  Hmits  the  electric 
current  that  is  available  at  the  firing  line 
terminals.  This  is  an  important 
parameter  in  the  performance  of  the 
blasting  unit.  It  is  addressed  by  test  and 
documentation  requirements  in  the  final 
rule.  The  performance-oriented  output 
energy  test  of  9  7.86  determines  if 
sufficient  electric  current  is  available  at 
the  firing  line  terminals,  within  the 
specified  capacity  of  the  blasting  unit. 
The  parts  list  and  schematic  diagram,  to 
be  submitted  by  the  applicant  under 
9  7.63(a)  (3)  and  (4).  document  the 
values  of  internal  components  used  in 
the  blasting  unit.  This  information 
documents  the  designed  internal 
resistance  of  the  blasting  unit 

Under  paragraph  (e)(2).  which  is 
derived  &om  9  25J'(c),  the  firing  line 


terminals  must  be  constructed  of 
corrosion-resistant  material,  such  as 
nickel  or  chromium-plated  copper. 
Blasting  units  are  exposed  to  corrosive 
agents  in  underground  mines  which 
could  cause  deterioration  of  metal  in  the 
firing  terminals.  This  condition  could 
resuH  in  a  high  resistance  connection  to 
the  blasting  circuit  and  contribute  to  the 
risk  of  misfires. 

Paragraphs  (e)(3)  and  (e)(4)  address 
the  need  for  insulation  on  and  around 
the  firing  line  terminals  and  are  derived 
from  9  25.7(k).  Paragraph  (e)(3)  requires 
that  the  firing  line  terminals  be  insulated 
so  that  no  metal  conductors  are 
exposed.  This  protects  the  user  from 
electric  shock.  Examples  of  well- 
insulated  firing  line  terminals  include 
binding  posts  which  are  covered  with 
plastic  or  rubber  and  connectors 
recessed  into  an  insulated  blasting  unit 
enclosure.  Paragraph  (e)(4)  requires  that 
an  insulated  barrier  separate  the  firing 
line  terminals  of  a  blasting  unit  to 
prevent  the  uninsulated  ends  of  the 
blasting  cables  fi'om  contacting  each 
other  when  connected  to  the  unit. 

Paragraph  (f)  requires  that  in  the 
normal  operation  of  the  blasting  unit,  no 
electric  components,  other  than  the 
batteries,  be  operated  at  more  than  90 
percent  of  their  electrical  ratings.  It  is 
derived  from  99  25.7(c)  and  25.8(b)(1). 
Electric  components  operated  at  less 
than  their  power  rating  reduce  the 
likelihood  of  component  failure  which 
could  render  the  blasting  units  unsafe. 

Paragraph  (g)  and  (h)  are  derived  from 
9  25.7  (d)  and  (c).  respectively.  They 
address  the  hazard  of  blasting  units 
releasing  sufficient  electric  or  thermal 
energy  to  cause  a  methane  ignition  or 
fire,  lasting  units,  having  the  capacity 
necessary  to  reliably  fire  electric 
detonators,  generate  incentive  energy 
that  can  cause  such  an  ignition  and  may 
have  components  that  operate  at 
temperatures  sufficient  to  ignite  coal 
dust.  These  requirements  are  evaluated 
in  the  "normal  operation"  of  the  blasting 
unit  as  defined  in  9  7.62. 

Paragraph  (g)  retains  the  existing 
requirement  that  blasting  units  be 
incapable  of  igniting  an  explosive 
mixture  of  methane  and  air  when 
electric  energy  is  released  by  making 
and  breaking  moveable  electric  contacts 
in  the  unit  Although  the  energy  stored 
within  the  blasting  unit  is  capable  of 
igniting  explosive  gas  mixtures,  this 
energy  is  not  to  be  released,  under 
normal  conditions,  at  operating  electric 
contacts.  To  determine  compliance  with 
this  requirement,  the  rule  provides 
electric  current  and  voltage  Kmitations. 
These  limitations  are  described  by 
curves  which  relate  electric  current  and 


voltage  to  that  amount  which  will  ignite 
an  explosive  mixture  of  methane  and 
air.  The  curves  appear  as  Figures  D-1, 
D-2,  and  I>-3.  The  curves  address  the 
electric  current  through  an  electric 
contact  that  interrupts  a  circuit  not 
containing  an  inductive  component,  the 
voltage  applied  across  an  electric 
contact  that  discharges  a  capacitor,  and 
the  electric  current  through  an  electric 
contact  that  interrupts  a  circuit 
containing  an  inductive  component. 
MSHA's  Approval  and  Certification 
Center  has  developed  these 
specifications  from  industry  accepted 
minimum  ignition  curves  for  methane-air 
mixtures  used  by  consensus  standards. 
The  Center's  curves  include  a  safety 
factor  and  have  been  utilized  for  a 
number  of  years  in  evaluating  electric 
circuits.  The  specifications  provide  an 
objective  basis  upon  which  the 
applicant  can  determine  whether  or  not 
the  blasting  unit  is  capable  of  causing 
ignition  of  an  explosive  methane 
atmosphere. 

Paragraph  (h)  addresses  the  risk  of 
fire  caused  by  blasting  units  and 
requires  that  the  maximum  temperature 
of  any  electric  component  during  normal 
operation  not  exceed  302  °F  (150  °C). 
This  is  the  maximum  surface 
temperature  allowed  by  30  CFR  ia23  for 
electric  equipment  approved  by  MSHA 
and  is  the  minimum  ignition  temperature 
of  a  coal  dust  layer.  Combustible  coal 
dust  on  heat-producing  electric 
components  can  cause  a  fire. 
Compliance  with  this  requirement  can 
be  determined  by  using  a  pyrometer  or 
similar  device  to  detect  "hot  spots"  in 
blasting  units  and  by  measuring  the 
temperature  of  components  with  a 
thermocouple  or  similar  device.  A 
co-mmenter  expressed  concern  that  an 
incandescent  bulb  can  ignite  a  methane- 
air  atmosphere.  The  maximum 
temperature  restriction  of  paragraph  (h) 
prohibits  the  use  of  incandescent  lamps. 

Paragraph  (i)  is  derived  from 
9  25.8(b)(2).  It  requires  that  blasting 
units  be  equiptped  with  an  automatic 
means  to  dissipate  any  electric  charge 
remaining  in  any  capacitor  after  the 
blasting  unit  is  deenergized  and  not  in 
use.  Dissipating  the  electric  charge  in 
the  capacitors  in  blasting  units  reduces 
the  risk  of  causing  an  ignition  in  a 
methane-air  atmosphere. 

Under  paragraph  (j),  blasting  units 
must  meet  the  acceptable  performance 
criteria  of  the  construction  test  in  9  7.67. 
This  requirement  is  derived  from  §  25.7 
(c)  and  (m).  The  enclosure  of  a  blasting 
unit  needs  to  be  substantially 
constructed  to  prevent  dust  and 
moisture  from  being  deposited  on  the 
electric  circuits.  Water  and  corrosive 
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dusts  can  cause  an  internal  short  circuit, 
which  can  result  in  a  fire  or  blasting  unit 
malfunction.  Details  of  these  criteria  are 
described  in  the  explanation  of  that  test. 

Paragraph  (k)  requires  that  blasting 
units  be  equipped  with  a  locking  device 
to  prevent  unauthorized  use  and  is 
derived  fi-om  9  25.7(e).  A  device  such  as 
a  key-operated  firing  switch,  lockable 
cover,  a  padlock,  or  a  removable  firing 
pin  over  the  firing  switch  meets  the 
requirements  of  this  paragraph. 

Paragraph  (1)  is  derived  from  9  25.7(m) 
and  25.8  (b)(4).  It  retains  the 
requirements  that  blasting  units  be 
sealed  to  prevent  tampering  as  well  as 
designed  and  constructed  to  enable 
battery  replacement  without  disturbing 
or  damaging  other  electric  components. 
The  rule  allows  two  alternative  methods 
of  compliance.  Blasting  unit  enclosures, 
except  for  batteries,  could  be 
permanently  sealed,  for  example,  by 
continuous  welding  around  the 
enclosure  so  that  the  unit  would  be 
destroyed  if  entered.  Alternatively,  the 
electric  components  could  be  sealed  in  a 
solidified  insulating  material,  such  as  an 
epoxy.  With  this  option,  the  rule 
requires  that  the  enclosure  be 
assembled  with  tamper-resistant 
hardware  so  that  it  could  be  opened 
only  with  special  tools.  Either  method 
provides  protection  against  tampering, 
such  as  substitution  of  inadequate 
electric  components  or  improper 
adjustment  of  potentiometer  settings  in 
a  blasting  unit  that  may  adversely  affect 
its  timing  or  energy  output.  Such 
changes  in  performance  could  lead  to 
misfires  or  potential  ignition  hazards  of 
methane  or  coal  dust. 

Section  7.64(l)(l)  from  the  proposed 
rule  has  been  modified  to  clarify  the 
intent  of  the  Agency.  One  conunenter 
pointed  out  that  the  battery 
compartments  need  to  be  vented  to 
allow  the  escape  of  chemical  vapors 
which  are  liberated  from  batteries 
during  charging  or  discharging.  Based  on 
this  comment  the  final  rule  does  not 
require  battery  compartments  to  be 
sealed  or  watertight.  Paragraph  (b)(5)  of 
the  construction  test  in  9  7.67  has  also 
been  revised  to  be  consistent  with  this 
point.  Paragraph  (1)(2)  of  the  proposal 
has  been  moved  to  the  section  on 
approval  marking  in  9  7.69. 

Paragraphs  (m)  (1)  and  (2)  require  that 
.a  blocking  diode,  or  equivalent  device, 
be  in  series  with  the  battery  and  that  the 
battery  chai^ng  connector,  if  provided, 
be  recessed  into  the  blasting  uiiit 
enclosure.  TTiese  requirements  are 
derived  from  9  25.7(d),  A  blocking  diode 
prevents  electric  energy  in  the  battery 
from  being  available  at  the  charging 
connector.  This  energy  could  cause  an 
ignition  of  a  methane-air  atmosphere  or 


initiate  an  electric  detonator.  Also,  the 
charging  connector  is  required  to  be 
recessed  into  the  blasting  unit  enclosure 
to  prevent  short-circuiting  of  the 
connector  while  the  unit  is  on  an 
electrically-conductive  surface,  such  as 
a  metal  work  table.  Paragraph  {m)(3)  of 
the  proposal  has  been  relocated  to  the 
section  on  approval  marking  in  9  7.69. 

Section  7.65    Critical  characteristics. 

This  section  is  new  and  lists  the 
critical  characteristics  which  are 
required  to  be  inspected  or  tested  on 
each  blasting  unit  having  an  approval 
marking.  As  defined  in  subpart  A  of  this 
part,  a  "critical  characteristic"  is  a 
feature  of  a  product  that  if  not 
manufactured  as  approved,  could  have  a 
direct  adverse  effect  on  safety.  The 
characteristics  identified  for  inspection 
or  testing  on  every  blasting  unit  are  the 
blasting  unit's  output  current,  voltage 
cut-off  time,  the  components  that  control 
the  voltage  and  current  through  each 
making  and  breaking  electric  contact 
and  the  operation  of  the  visual  indicator 
and  the  firing  switch. 

Section  7.66    Output  energy  test. 

The  output  energy  test  prescribed  by 
this  section  is  used  to  determine 
whether  blasting  units  have  energy 
output  sufficient  to  safely  initiate  all  of 
the  detonators  in  a  blasting  circuit.  The 
operating  parameters  of  this  test  are 
predicated  on  certain  performance 
characteristics  of  electric  detonators 
historically  used  in  underground  mining. 
This  test  is  to  be  performed  on  the 
blasting  unit  prior  to  the  construction 
test  It  is  also  performed  after  each  of 
the  three  water  baths  conducted  in  the 
construction  test 

Paragraph  (a)  is  new  and  specifies  test 
procedures  for  determining  the  output 
energy  by  connecting  various  resistive 
loads  to  the  blasting  unit  There  are 
three  different  blasting  circuit  resistance 
test  conditions  within  the  range  of  the 
capacity  of  the  blasting  unit 

Paragraph  (b)  provides  the  criteria  for 
acceptable  performance  of  the  blasting 
unit.  Paragraph  (b)(1)  is  derived  from 
9  25.7  (g)  and  (1).  It  is  revised  to  require 
that  voltage  be  cut  off  at  the  firing  line 
terminals  10  milliseconds  after  operation 
of  the  firing  sv^ritch  rather  than  15 
milliseconds  as  previously  provided  in 
9  25.7(g).  An  approved  blasting  unit 
must  provide  electric  energy  of  sufficient 
quantity  and  duration  to  initiate  the 
detonators  in  the  blasting  circuit.  After 
the. detonator  initiation,  die  electric 
energy  must  be  cut  off  to  reduce  the  risk 
of  generating  a  spark  by  the  post-firing 
contact  of  wires  in  the  blasting  circuit 
This  can  happen  when  the  force  of  the 
blast  disturbs  the  surrounding  area.  The 


blast  also  releases  gas  and  raises  and 
suspends  explosive  coal  dust  which 
could  be  ignited  if  such  sparks  are 
generated.  The  10  milliseconds  provide 
ample  time  for  the  blasting  unit  to 
initiate  electric  detonators  and  allow  for 
timing  variations  caused  by  component 
tolerances,  temperature  variations,  and 
component  aging  within  the  blasting 
unit. 

Paragraph  (b)(2)(i),  derived  from 
9  25.7(d),  requires  that  electric  current  in 
excess  of  50  milliamperes  not  be 
available  except  during  firing  of  the 
blasting  unit  "This  amount  is 
approximately  one-fifth  of  the  maximum 
no-fire  current  for  typical  electric 
detonators  used  in  underground  mines  ■ 
in  the  U.S.  today.  Acpording  to  the  16th 
edition  of  the  Dupont  Handbook,  the 
Institute  of  Makers  of  Explosives  (IME) 
has  established  the  maximum  "safe" 
current  permitted  to  flow  through  an 
electric  blasting  cap  without  hazard  of 
initiation  as  one-fifth  of  the  minimum 
firing  current  or  0.05  amperes  (50 
milliamperes).  This  provides  a  current 
safety  factor  of  five  or  an  ener^  factor 
of  25.  This  requirement  minimizes  the 
potential  hazard  of  electrical  shock  to 
the  user  and  premature  firing  of  electric 
detonators. 

Paragraph  (b)(2)(ii)  is  derived  from 
9  25.7(k)  and  requires  that  the  electric 
current  be  available  through  the  firing 
line  terminals  only.  This  minimizes  the 
potential  hazard  of  electric  shock  to  the 
user  and  prevents  the  user  from 
accidentally  or  deliberately  firing 
electric  detonators  from  any  location  on 
the  blasting  unit  other  than  at  the  firing 
line  terminals. 

Under  paragraph  (b)(2)(iii),  which  is 
derived  from  99  25.7(h)  and  25.26(a).  a 
blasting  unit  is  required  to  produce  an 
average  firing  current  of  at  least  2 
amperes  during  the  first  5  milliseconds 
after  operation  of  the  firing  switch.  This 
paragraph  has  been  revised  from  the 
proposal  in  response  to  comments  to 
clarify  that  the  2  ampere  firing  current  is 
the  average  value  over  5  milliseconds. 
The  test  is  conducted  with  resistive 
loads  up  to  the  maximum  blasting  circuit 
resistance.  An  average  of  2  amperes  for 
5  milliseconds  represents  the  current 
and  time  necessary  to  consistenUy  fire  a 
typical  electric  detonator. 

Paragraph  (b){2)(iv)  is  derived  from 
99  25.7(1)  and  25.26(b).  It  requires  that 
the  electric  current  from  the  blasting 
unit  not  exceed  an  average  of  100 
amperes  during  the  first  10  milliseconds 
after  the  blasting  unit  is  operated  to 
prevent  arcing  in  the  detonator.  An 
electric  current  greater  than  an  average 
of  100  amperes  through  a  typical  electric 
detonator  could  result  in  erratic 
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detonator  timing,  a  damaged  detonator 
shell,  or  an  ejected  detonator  sealing 
plug. 

The  test  procedure,  as  contained  in 
the  proposed  rule,  included  firing  the 
blasting  unit  into  a  resistive  load 
exceeding  the  unit's  rating.  As  explained 
earlier,  this  load  was  to  verify  operation 
of  the  high  resistance  indicator  and 
interlock  of  the  firing  switch,  which  are 
not  required  in  this  final  rule.  Therefore, 
the  provisions  concerning  firing  into  this 
load  in  paragraphs  (a)  and  (b)  have  been 
deleted  and  appropriate  modifications 
and  renumbering  made  to  the  remaining 
provisions  of  these  paragraphs. 

Section  7.67    Construction  test 

This  section  requires  that  blasting 
units  be  tested  to  determine  if  they 
perform  reliably  when  exposed  to  the 
physical  stresses  of  the  underground 
mining  environment.  The  construction 
test  provides  objective  criteria  for 
determining  whether  a  blasting  unit  is 
sufficiently  rugged  for  use  in  mining.  It  is 
derived  from  §  25.7(m),  which  requires 
the  housing  to  be  mechanically  strong 
for  mine  service,  and  §  25.7(c),  where 
moisture  resist&nce,  drop  test,  durability 
of  construction  and  suitability  for 
underground  service  have  been 
identified,  among  other  factors,  to 
determine  the  adequacy  of  design  and 
construction.  For  clarity,  a  statement 
has  been  added  to  this  section 
specifying  that  this  test  is  to  be 
performed  subsequent  to  the  output 
energy  test  of  §  7.66. 

Paragraph  (a)  sets  forth  the 
procedures  for  testing  blasting  units.  The 
test  is  conducted  by  dropping  the 
blasting  unit  20  times  from  a  height  of  3 
feet  onto  a  concrete  floor.  The 
orientation  of  the  blasting  unit  is  to  be 
varied  each  time  it  is  dropped  in  an 
effort  to  have  a  different  surface,  comer, 
or  edge  strike  the  floor  first  for  each 
drop.  Three  feet  is  the  height  at  which  a 
blasting  unit  is  normally  carried.  If  the 
blasting  unit  is  not  rugged,  internal 
circuitry  can  be  damaged  and  safe 
performance  of  the  unit  can  be 
adversely  affected,  resulting  in  misfiring 
of  detonators.  Batteries  or  other 
components  that  are  ejected  from  the 
unit  or  exposed  can  provide  an  ignition 
source. 

This  section  also  requires  testing  of 
blasting  units  for  moisture  resistance 
and  the  ability  to  operate  properly  at 
various  temperatures.  After  being 
dropped,  the  blasting  unit  is  required  to 
be  submerged  for  1  hour  under  1  foot  of 
water  at  each  of  three  temperatures. 
Operating  blasting  units  at  a 
temperature  range  of  approximately 
35  T  to  105  T  (1.7  °C  to  40^  X)  is 
representative  of  the  broad  range  of 


temperatures  that  occur  in  the 
underground  mining  environment. 

The  submersion  of  a  blasting  unit  in  1 
foot  of  water  for  1  hour  provides  an 
assessment  criterion  for  the 
requirement,  derived  from  §  25.7(c).  that 
the  blasting  unit  be  resistant  to 
moisture.  Moisture  within  the  blasting 
unit  could  cause  corrosion,  short 
circuiting,  and  physical  damage  to  the 
components.  The  test  is  uncomplicated 
and  does  not  require  special  or 
expensive  test  equipment  to  perform. 

After  operation  with  the  firing  line 
terminals  open  circuited  and  short 
circuited,  the  blasting  unit  is  to  be  tested 
in  accordance  with  the  output  energy 
test.  This  sequence  is  repeated  following 
removal  from  each  water  bath. 
Operating  the  blasting  unit  under  these 
conditions  is  a  common  event  and 
should  not  cause  damage  to  the  unit 

One  commenter  stated  that  the 
construction  test,  as  contained  in  the 
proposed  rule,  was  too  severe  and  found 
the  requirement  to  test  five  units 
excessive.  The  construction  test  has 
been  developed  to  provide  uniform 
testing  and  to  be  representative  of  the 
mining  environment  in  which  blasting 
units  are  used.  Blasting  units  approved 
under  part  25  have  been  subjected  to 
similar  drop  tests  to  determine  their 
ruggedness.  Similarly,  MSHA  utilizes  a 
3-foot  drop  test  for  approval  of  other 
hand-held  devices  such  as  methane 
detectors,  portable  transceivers  and 
dust  sampling  devices. 

The  construction  test  has  been 
modified  in  the  rule  to  require  one 
blasting  unit  to  be  dropped  instead  of 
the  five  units  specified  in  the  proposal. 
Also,  the  wording  has  been  changed  to 
better  define  the  test  procedures.  As 
contained  in  the  proposed  rule,  the 
blasting  unit  would  have  had  to  be 
dropped  until  each  externa!  surface, 
comer,  or  edge  bad  struck  the  floor  first 
at  least  one  time.  This  criteria  was 
derived  to  provide  an  objective  means 
of  testing  the  ruggedness  of  the  blasting 
unit.  This  procedwe  could  have, 
however,  resulted  in  an  inordinate 
number  of  tests  being  conducted  on  a 
blasting  unit  to  ensure  that  each  surface, 
comer,  or  edge  struck  the  floor  first.  The 
20  drops  specified  in  the  final  rule  is 
consistent  with  MSHA's  procedures 
when  conducting  drop  tests  under  other 
regulations. 

The  modification  of  the  test  enables 
verification  of  performance  at  the  same 
operating  parameters  as  proposed  while 
reducing  the  number  of  units  which  are 
required  to  be  subjected  to  this  testing. 
During  the  development  of  this  rule,  the 
construction  test  has  evolved  to  provide 
objective  performance  criteria  for 
evaluating  the  rtiggedness  of  blasting 


units.  This  test,  combined  with  specific 
construction  requirements  contained  in 
§  7.64,  ensures  a  blasting  unit  design 
which  will  function  property  in  the 
mining  environment. 

Paragraph  (b)  provides  the  criteria  for 
evaluating  blasting  units  tested  under 
this  section.  Each  blasting  unit  is 
required  to  meet  the  output  energy  test 
of  §  7.66  after  the  drop  and  submersion 
portions  of  the  construction  test  set  out 
in  (a)  (1)  and  (2)  have  been  conducted. 
The  rule  also  requires  that  there  be  no 
damage  to  the  firing  line  terminals 
which  exposes  an  electric  conductor, 
that  the  visual  indicator  be  operational, 
that  no  batteries  be  separated  from  the 
blasting  unit,  and  that  no  water  be 
present  inside  the  blasting  unit 
enclosure,  except  for  the  battery 
compartment.  Failure  of  the  blasting  unit 
to  meet  any  of  these  criteria  indicates  a 
reduction  in  the  ability  of  the  blasting 
unit  to  perform  reliably  and  safely  in 
underground  mines. 

Section  7.68    Firing  line  terminals  test 

This  section  is  new  and  requires  that 
firing  line  terminals  on  blasting  units  be 
tested  to  establish  that  they  provide  a 
secure,  low  resistance  connection,  as 
required  by  §  7.64(e)(1). 

Paragraph  (a)  requires  that  the 
contract  resistance  through  each  firing 
line  terminal  be  determined  and  that  a 
10-pound  pull  be  applied  to  a  No.  18 
gauge  wire  that  has  been  connected  to 
each  firing  line  terminal  according  to  the 
manufacturer's  instractions.  A  No.  18 
gauge  wire  is  commonly  used  for 
blasting  cables.  The  10-pound  pull  test 
permits  the  evaluation  of  the  gripping 
strength  of  the  connection  at  the  firing 
line  terminal  to  maintain  electric 
contact. 

Paragraph  (b)  sets  forth  the 
acceptable  performance  criteria  for  this 
test.  Contact  resistance  through  the 
firing  line  terminals  shall  be  less  than  1 
ohm  to  minimize  output  energy  losses 
that  could  reduce  the  total  energy 
available  to  the  blasting  circuit.  In  the 
pull  test,  the  wire  connected  to  the 
blasting  unit  firing  line  terminals  must 
remain  connected. 

A  commenter  suggested  that  spring- 
loaded  binding  posts  not  be  permitted     ' 
for  blasting  unit  firing  line  terminals. 
The  performance  requirements  of  this 
section  are  sufficient  to  determine  the 
suitability  of  a  given  type  of  connecting 
device.  There  is  no  evidence  or  field 
experience  which  suggests  that  spring- 
loaded  binding  posts  are  inappropriate 
for  blasting  units  in  mines. 
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Section  7.69    Approval  marking. 

This  section  is  derived  from  {  25.11.  It 
specifies  the  information  to  be  marked 
on  each  approved  blasting  unit.  This 
section  requires  that  all  blasting  units  be 
identified  as  MSHA  approved  with  a 
permanent,  legible  marking  securely 
attached,  stamped  or  molded  to  the 
outside  of  the  unit.  The  approval 
marking  must  contain  (1)  the  assigned 
MSHA  approval  number,  (2)  the 
maximum  blasting  circuit  resistance,  (3) 
a  warning  that  the  unit's  com[)onents 
not  be  disassembled  or  removed,  and  (4) 
depending  on  whether  or  not 
rechargeable  batteries  are  used,  either 
the  replacement  battery  types  or  a 
waming  placed  next  to  the  charging 
connector  that  the  battery  be  charged 
only  in  a  fresh  air  location.  The  waming 
against  disassembly  or  removal  of 
components  and  the  requirement  to 
specify  replacement  battery  types  are 
currently  included  on  blasting  units 
under  §  25.11(a). 

The  provision  in  7.69(e)  is  new.  It 
requires  that  a  marking  be  placed 
adjacent  to  the  charging  connector  to 
warn  that  the  battery  is  to  be  charged 
only  in  a  fresh  air  location.  The  marking 
is  intended  to  address  two  hazards:  one 
created  by  ignitable  hydrogen  gas  which 
may  be  present  when  batteries  are 
charged  and  another  created  by 
incendive  arcing  which  can  occur  during 
connecting  and  disconnecting  of  the 
charger  in  an  explosive  methane-air 
atmosphere.  This  waming  is  required  on 
other  MSHA-approved  instruments 
containing  chargeable  batteries. 

In  addition,  certain  detonator 
characteristics  with  which  the  unit  will 
produce  reliable  detonation  must  also 
be  included  on  the  marking.  These  are 
typical  of  blasting  circuit  parameters 
which  must  be  present  in  order  to 
ensure  compatibility  between  the 
blasting  unit  and  detonator  so  that 
reliable  initiation  can  occiu-.  The 
availability  of  this  information  to  the 
user  is  critical  to  ensure  that  detonators 
within  the  blasting  circuit  are  consistent 
with  the  design  and  demonstrated 
performance  parameters  of  the  blasting 
unit.  These  detonators  characteristically 
fire  when  an  average  1.5  amperes  is 
applied  for  5  milliseconds.  They  will  not 
misfire  when  up  to  an  average  100 
amperes  is  applied  for  10  milliseconds. 
They  also  will  not  fire  when  a  current  of 
250  milliamperes  or  less  is  applied. 
Hazards  are  encountered  when  MSHA- 
approved  blasting  units  are  used  with 
detonators  not  having  these 
characteristics.  These  hazards  are 
unintended  or  premature  detonation  of 
explosives  and  misfires  resulting  in 
undetonated  explosives. 


Part  75.  subpart  N  has  been  revised  to 
require  the  use  of  detonators  which  are 
compatible  with  the  approved  blasting 
unit  As  a  result,  this  final  rule  has  been 
modified  to  include  this  information  as 
necessary  to  notify  the  user  of  the 
characteristics  a  detonator  must  possess 
to  be  electrically  compatible  with  the 
blasting  unit  as  a  required  by  30  CFR 
part  75.1310(e). 

Section  7.70    Post-approval  product 
audit 

This  section  requires  an  approval- 
holder  to  make  an  approved  blasting 
unit  available  to  MSHA  at  a  mutually 
agreeable  site  and  time.  The  approval- 
holder  may  be  required  to  provide,  at  no 
cost  to  MSHA.  an  approved  blasting 
unit  no  more  than  once  a  year,  except 
for  cause.  However,  MSHA  can  obtain 
blasting  units  from  the  approval-holder 
or  other  sources  such  as  mine  supphers 
or  distributors  at  any  time  at  MSHA 
expense. 

All  post-approval  audits  of  blasting 
units  approved  under  this  part  will  be 
conducted  in  accordance  with  this 
section  and  with  S  7.8  of  subpart  A  of 
this  part.  Detailed  discussion  of  this 
provision  is  found  in  53  FR  23486,  at 
23493-23494  (June  22, 1988). 

When  deficiencies  are  found  during 
MSHA  audits  of  approved  blasting 
units,  MSHA  will  require  that  the 
approval-holder  take  the  necessary 
corrective  action  to  address  the 
deficiencies.  These  actions  include,  but 
are  not  limited  to.  the  approval-holder 
recalling  or  retrofitting  the  approved 
blasting  units  involved  and  issuing  user 
notices.  Consistent  with  part  7.  §  7.9. 
revocation  of  the  approval  by  MSHA 
may  result  when  discrepancies  in 
approved  blasting  units  are  not 
successfully  corrected. 

Section  7.71    Approval  checklist 

This  section  requires  that 
manufacturers  provide,  with  each 
blasting  unit,  a  description  of  what  is 
necessary  to  maintain  the  blasting  unit 
in  an  approved  condition.  Maintaining 
blasting  units  in  an  approved  condition 
is  fundamental  to  their  safe  use  in 
underground  mines  and  is  required  of  all 
mine  operators. 

Section  7.72    New  technology. 

The  technical  requirements  for 
blasting  units  include  both  design  and 
performance  requirements.  MSHA  is 
aware  that  design  requirements  can.  at 
times,  limit  the  introduction  of 
technological  improvements  or  hinder 
new  applications  of  existing  technology. 
To  address  this,  the  rule  includes  a 
"new  technology"  provision  which 
applies  to  either  new  technology  or  new 


applications  of  existing  tedinology  to 
blasting  units. 

The  rule  therefore  allows  approval  of 
blasting  units  that  incorporate 
technology  for  which  the  specific 
requirements  of  this  subpart  are  not 
appropriate  if  MSHA  determines  that 
the  blasting  units  are  as  safe  as  those 
which  have  met  the  requirements  of  this 
subpart  D.  To  implement  this  provision, 
MSHA  will  prescribe  appropriate 
technical  requirements  and  test 
procedures  when  such  approval  is 
sought 

Once  MSHA  approves  a  blasting  unit 
under  this  section,  the  Agency  will  make 
the  modified  tests  and  requirements 
used  by  MSHA  to  evaluate  a  particular 
technology  available  to  manufacturers 
and  other  interested  persons.  If.  over  a 
period  of  time,  MSHA  receives  a 
number  of  applications  for  the  same 
type  of  technology  or  newly  adapted 
technology.  MSHA  will  revise  the 
blasting  unit  approval  regulations 
through  the  rulemaking  process  to 
recognize  such  developments. 

Derivation  Table 

The  following  derivation  table  lists: 
(1)  Each  section  number  of  the  final  rule 
(new  section)  and  (2)  the  section  number 
of  the  standard  from  which  the  section 
is  derived  (old  section). 


New  section 


7.61 

7.62 

7  63  (a),  (b). 

7  63(C) 

7.63(d) . 

7.64(a) _ 

7.64(b) 

7.64(c) _... 

7.64(cJ)(1) 

7.64(d)(2) 

7.64(e)(1) 

7.64(e){2)..._ 

7.64(e)  (3).  (4) 

7.64(0 

7.64(g) 

7.64(h) 

7.640) 

7.640) 

7.64(k) 

7.64(0...- 

7.64(m) 

7.65 

7.66(a). 

7.66(bM1) 

7  66(b)(2)(i)... 
7.66(b)(2)(Ji)... 
7  66(b)(2)(iiO.. 
7.66(b)(2)(iv).. 

7.67 

7.68 


7.68.. 
7.70.. 
7.71  _ 
7.72.. 


Old  soctkon 


25.1. 

2S.^ 

25.6(c). 

New. 

2S.6(a). 

26.7  (8Hi). 

25.25. 

25.7(f). 

2S.7(e)  and  25.8(b)(3). 

25.7(f). 

New. 

257(c) 

25.7(k). 

25.7(c)  and  25.8(bMi). 

25.7(d). 

25.7(c). 

25.8(b)(2). 

25.7  (c).  (m). 

25.7(e). 

2S.7(m)  and  25.B(b)(4). 

25.7(d). 


25.7  («  and  (Q. 

25.7(d). 

25.7(k). 

25  7(h)  and  25.26(a). 

25.7(j)  and  25.26(b). 

25.7  (c)  and  (m). 


25.11 
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Distribution  Table 

The  following  distribution  table  lists: 
(1)  Each  section  number  of  the  part  25 
standard  (old  section)  and  (2)  each 
section  number  of  final  subpart  D  of  part 
7  (new  section).  New  section  numbers 
marked  with  an  asterisk  (*)  refer  to 
subpart  A — General  Provisions  of  part  7 
published  in  53  FR  23486.  at  23500-23502. 


OUaoclion 


25.1  — 

25.2 

25J 


25.4 

25.5 

2S.6<a) 

25.6(b) . 

25.6(c) „ 

25.7(a) 

25.7(b) 

25.7(c) ... 

25.7(d)  ._ 


25.7(e) 

25.7(0 -. 

25.7(g) 

25.7(h) 

25.7(0 

25.70) 

25.7(k) 


25.7(1) 

25.7(m) .... 

25.7(n) 

25.8(a) 

25.8(b)(1) 

25.8(b)(2) 

25.8(bM3) 

25.8(b)(4) _ 

25.9 _.. 

25.10  (a),  (b) 

25.10(c) 

25.11(a) 

25.11(b) 

25.11(c).. 

25.11(d) 

25.12(a).  (b) 

25.12(c) 

25.13 

25.20 

25.21 

25.25 

25.26(a) 

25.26(b) .__ 


New  section 


71*  and  7.61. 

7.2*  and  7.62. 

Refnoved. 

7.3(b).* 

Removed. 

7.3(a)*  and  7.e3(d). 

Removed. 

7  63  (a)  and  (b). 

Removed. 

7.1.* 

7.64  (e)  (2H4).  (t).  (h). 

(D.  and  7.67. 
7.64  (g).  (m)  and 

7.66(b)(2)(i). 
7.64  (d)(1).  (k). 
7.64  (c).  (d)(2). 
7.64(a)  and  7.66(b)(1). 
7.64(a)  and'7.66(b)(2)rM). 
7.64(a). 
7.66(bM2)fiv). 
7.64(e)  (3).  (4)  and 

7.66(b)(2)(ii). 
7.66(b)(1). 

7.64  Q).  (I)(1)  wvj  7.67. 
Removed. 
Removed. 
7.64(f). 
.]  7.64(i). 
7.64(dK1). 
7.64(1). 
7.4.* 
7.5(b).* 
7.7(0* 

7.6(a)*  and  7.69. 
7,69. 

7.7(c)*  and  7.69. 
7.5(a).*  7.7(c)*  and  7.69. 
7.3(e).* 

7.3(e).*  7.6(b).' 
7.9* 

Removed. 
Removed. 
7.64(b). 
7.66(b)(2)0ii). 
7.66(b)(2)(iv). 


IV.  Drafting  Information 

The  principal  persons  responsible  for 
preparing  this  final  rule  are:  Kenneth  A. 
Sproul,  Arthur  E.  Page,  and  Roland 
Berry  Ann,  Approval  and  Certification 
Center,  MSHA;  Helen  B.  Caraway, 
Office  of  Standards,  Regulations  and 
Variances,  MSHA;  and  Linda  B.  Fort 
Office  of  the  Solicitor,  Department  of 
Labor. 

V.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291.  MSHA  has  prepared  an  analysis 
to  identify  the  potential  costs  and 
benefits  associated  with  subpart  D.  This 
analysis  has  formed  the  basis  for  the 


Initial  Regulatory  Flexibility  Analysis 
required  by  the  Regulatory  Flexibility 
Act.  In  this  analysis,  MSHA  has 
determined  that  this  rule  neither  results 
in  major  cost  increases  nor  has  an 
incremental  effect  of  $100  million  or 
more  on  the  economy.  Therefore,  the 
rule  is  not  within  the  criteria  for  a  major 
rule,  and  a  Regulatory  Impact  Analysis 
is  not  required. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  that  minimize  any  adverse 
impact  on  small  businesses  when 
developing  regulatory  rules.  This  rule 
does  not  significantly  alter  the  existing 
technical  requirements  for  multiple-shot 
blasting  units. 

This  rule  increases  private-sector 
involvement  in  the  approval  of  mining 
equipment.  For  the  first  time,  in  lieu  of 
testing  only  by  MSHA,  the  applicant  or 
a  third  party  selected  by  the  applicant  - 
will  test  multiple-shot  blasting  units.  The 
Agency  anticipates  that  this  new 
procedure  will  reduce  duplicate  testing 
of  products  in  some  cases  and  eliminate 
associated  costs  and  potential  delays  in 
equipment  approvals.  In  addition,  the 
procedure  is  expected  to  enhance  the 
safety  of  miners  through  the  more  rapid 
introduction  of  technological  advances 
in  mining  products. 

Any  necessary  testing  of  products 
required  by  MSHA  either  is  not 
substantially  different  from  that 
currently  undertaken  or  does  not  impose 
significant  costs  compared  to  the  sales 
value  of  the  product.  The  application 
procedures,  quality  assurance  program, 
and  annual  audit  do  not  impose 
significant  costs.  This  subpart  D  clarifies 
the  standards  which  must  be  met  by 
industry  for  approval  of  multiple-shot 
blasting  units  and  makes  the  approval 
process  more  efficient,  thereby  reducing 
costs  for  large  as  well  as  small 
businesses. 

The  Agency  estimates  that 
incremental  annual  cost  increases 
totaling  $8,659  are  offset  by  an  annual 
cost  savings  of  approximately  $3,699. 
The  net  incremental  annual  cost  impact, 
therefore,  is  expected  to  be  $4,960.  In 
addition,  the  final  rule  imposes  an 
incremental  initial  cost  of  $74  for  each 
blasting  unit  manufacturer.  There  are  no 
capital  costs. 

List  of  Subjects 

30CFRpart7. 

Blasting  units,  Mine  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Underground  mining. 


30CFRpart25. 

Explosives,  Mine  safety  and  health. 
Research. 

Accordingly,  chapter  I  of  title  30.  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

Dated:  November  14, 1989. 
WiUiam  |.  Tattersall. 
Assistant  Secretary  for  Mine  Safety  and 
Health. 

Part  7.  subchapter  B.  chapter  I.  title  30 
of  the  Code  of  Federtd  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  957. 

2.  A  new  subpart  D  is  added  to  part  7 
to  read  as  follows: 

PART  7— TESTING  BY  APPUCANT  OR 
THIRD  PARTY 


Subpart  D— Multlpie-Shot  Blasting 
Units 

7.61  Purpose  and  effective  date. 

7.62  Definitions. 

7.63  Application  requirements. 

7.64  Technical  requirements. 

7.65  Critical  characteristics. 

7.66  Output  energy  test 

7.67  Construction  test 

7.68  Firing  line  terminals  test 

7.69  Approval  marking. 

7.70  Post-approval  product  audit 

7.71  Approval  checklist 

7.72  New  technology. 


S  7.61    Purpose  and  effective  date. 

This  subpart  establishes  the  specific 
requirements  for  MSHA  approval  of 
multiple-shot  blasting  units.  It  is 
effective  January  22, 1990.  Applications 
for  approval  or  extensions  of  approval 
submitted  after  January  22. 1991  shall 
meet  the  requirements  of  this  subpart 

§7.62    Definitions. 

The  following  definitions  apply  in  this 
subpart: 

Blasting  circuit.  A  circuit  that 
includes  one  or  more  electric  detonators 
connected  in  a  single  series  and  the 
firing  cable  used  to  connect  the 
detonators  to  the  blasting  unit. 

Blasting  unit.  An  electric  device  used 
to  initiate  electric  detonators. 

Normal  operation.  Operation  of  the 
unit  according  to  the  manufacttirer's 
instructions  with  fully-charged  batteries, 
with  electric  components  at  any  value 
within  their  specified  tolerances,  and 
with  adjustable  electric  components  set 
to  any  value  within  their  range. 
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§  7.63    Applcation  requirements. 

(a)  Each  application  for  approval  of  a 
blasting  unit  shall  include  the  following: 

(1)  An  overall  assembly  drawing 
showing  the  physical  construction  of  the 
blasting  unit 

(2)  A  schematic  diagram  of  the  electric 
circuit. 

(3)  A  parts  list  specifying  each  electric 
component  and  its  electrical  ratings, 
including  tolerances. 

(4)  A  layout  drawing  showing  the 
location  of  each  component  and  wiring. 

(5)  The  model  number  or  other 
manufacturer's  designation  of  the 
blasting  unit 

(b)  All  drawings  shall  be  titled, 
numbered,  dated,  and  include  the  latest 
revision  number.  The  drawings  may  be 
combined  into  one  or  more  composite 
drawings. 

(c)  The  application  shall  contain  a  list 
of  all  the  drawings  submitted,  including 
drawing  titles,  numbers,  and  revisions. 

(d)  A  detailed  technical  description  of 
the  operation  and  use  of  the  blasting 
unit  shall  be  submitted  with  the 
application. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  1219-0100) 

§7.64    Technical  requirements. 

(a)  Energy  output  Blasting  units  shall 
meet  the  acceptable  performance 
criteria  of  the  output  energy  test  in 
57.66. 


(b)  Maximum  blasting  circuit 
resistance.  The  maximum  value  of  the 
resistance  of  the  blasting  circuit  that  can 
be  connected  to  the  firing  line  terminals 
of  the  blasting  unit,  without  exceeding 
its  capacity,  shall  be  specified  by  the 
applicant  The  specified  maximum 
blasting  circuit  resistance  shall  be  at 
least  150  ohms. 

(c)  Visual  indicator.  The  blasting  unit 
shall  provide  a  visual  indication  to  the 
user  prior  to  the  operation  of  the  firing 
switch  when  the  voltage  necessary  to 
produce  the  required  firing  current  is 
attained. 

(d)  Firing  switch.  The  switch  used  to 
initiate  the  application  of  energy  to  the 
blasting  circuit  shall — 

(1)  Require  deliberate  action  for  its 
operation  to  prevent  accidental  firing; 
and 

(2)  Operate  only  when  the  voltage 
necessary  to  produce  the  required  firing 
current  is  available  to  the  blasting 
circuit. 

(e)  Firing  line  terminals.  The 
terminals  used  to  connect  the  blasting 
circuit  to  the  blasting  unit  shall — 

(1)  Provide  a  secure,  low-resistance 
connection  to  the  blasting  circuit  as 
demonstrated  by  the  firing  line  terminals 
test  in  §  7.68; 

(2)  Be  corrosion-reistant: 

(3)  Be  insulated  to  protect  the  user 
from  electrical  shock;  and 

(4)  Be  separated  from  each  other  by 
an  insulated  barrier. 


(f)  Ratings  of  electric  components.  No 
electric  component  of  the  blasting  unit 
other  than  batteries,  shall  be  operated  at 
more  than  90  percent  of  any  of  its 
electrical  ratings  in  the  normal  operation 
of  the  blasting  unit 

(g)  Non-incendive  electric  contacts.  In 
the  normal  operation  of  a  blasting  unit 
the  electric  energy  discharged  by 
making  and  breaking  electric  contacts 
shall  not  be  capable  of  igniting  a 
methane-air  atmosphere,  as  determined 
by  the  following: 

(1)  The  electric  current  through  an 
electric  contact  shall  not  be  greater  than 
that  determined  from  Figure  0-1. 

(2)  The  maximum  voltage  that  can  be 
applied  across  an  electric  contact  that 
discharges  a  capacitor  shall  not  be 
greater  than  that  determined  from  Figure 
D-2. 

(3)  The  electric  current  through  an 
electric  contact  that  interrupts  a  circuit 
containing  inductive  components  shall 
not  be  greater  than  that  determined  from 
Figure  D-3.  Inductive  components 
include  inductors,  chokes,  relay  coils, 
motors,  transformers,  and  similar 
electric  components  that  have  an 
inductance  greater  than  100 
microhenries.  No  inductive  component 
in  a  circuit  with  making  and  breaking 
electric  contacts  shall  have  an 
inductance  value  greater  than  100 
millihenries. 

HUJNO  COOe  4S10-43-M 
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(h)  Maximum  temperature.  In  the 
normal  operation  of  the  blasting  unit, 
the  maximum  temperature  of  any 
electric  component  shall  not  exceed  302 
T  (150  'C). 

(i)  Capacitor  discharge.  The  blasting 
unit  shall  include  an  automatic  means  to 
dissipate  any  electric  charge  remaining 
in  any  capacitor  after  the  blasting  unit  is 
deenergized  and  not  in  use. 

(j)  Construction.  Blasting  units  shall 
meet  the  acceptable  performance 
criteria  of  the  construction  test  of  §  7,67. 

(k)  Locking  device.  The  blasting  unit 
shall  be  equipped  with  a  locking  device 
to  prevent  unauthorized  use. 

(1)  Enclosure.  The  blasting  unit 
enclosure  shall  be  protected  agamst 
tampering  by — 

(1)  Sealing  the  enclosure,  except  the 
battery  compartment,  using  continuous 
welding,  brazing,  soldering,  or 
equivalent  methods;  or 

(2)  Sealing  the  electric  components, 
other  than  batteries,  in  a  solidified 
insulating  material  and  assembling  the 
enclosure  with  tamper-resistant 
hardware. 

fm)  Battery  charging.  Blasting  units 
that  contain  rechargeable  batteries  shall 
have  the  following: 

(1)  A  blocking  diode,  or  equivalent 
device,  in  series  with  the  battery  to 
prevent  electric  energy  in  the  battery 
from  being  available  at  the  charging 
connector. 

(2)  The  charging  connector  recessed 
into  the  enclosure. 

§  7.65    Critical  characteristics. 

The  following  critical  characteristics 
shall  be  insjjected  or  tested  on  each 
blasting  unit  to  which  an  approval 
marking  is  affixed: 

(a)  The  output  current. 

(b)  The  voltage  cut-off  time. 

(c)  The  components  that  control 
voltage  and  current  through  each 
making  and  breaking  electric  contact. 

(d)  Operation  of  the  visual  indicator 
and  the  firing  switch. 

§  7.66    Output  energy  test 

(a)  Teat  procedures.  The  blasting  unit 
shall  be  tested  by  firing  into  each  of  the 
following  resistive  loads,  within  a 
tolerance  of  ±1%: 

(1)  The  maximum  blasting  circuit 
resistance. 

(2)  Any  resistive  load  between  3  ohms 
and  the  maximum  blasting  circuit 
resistance. 

(3)  One  ohm. 

(b)  Acceptable  performance.  (1)  The 
voltage  shall  be  zero  at  the  firing  line 
terminals  10  milliseconds  after  operation 
of  the  firing  switch. 

(2)  The  electric  current  from  the 
blasting  unit  shall  be: 


(i)  Less  than  50  milliamperes  except 
during  firing  of  the  blasting  unit. 

(ii)  Available  only  through  the  firing 
line  terminals. 

(iii)  At  least  an  average  of  2  amperes 
during  the  first  5  milliseconds  following 
operation  of  the  firing  switch. 

(iv)  Not  exceed  an  average  of  100 
amperes  during  the  first  10  milliseconds 
following  operation  of  the  firing  switch. 

§  7.67    Construction  test 

The  constuction  test  is  to  be 
performed  on  the  blasting  unit 
subsequent  to  the  output  energy  test  of 
§7.66. 

(a)  Test  procedures.  (1)  The  blasting 
unit  shall  be  dropped  20  times  from  a 
height  of  3  feet  onto  a  horizontal 
concrete  floor.  When  dropped,  the 
orientation  of  the  blasting  unit  shall  be 
varied  each  time  in  an  attempt  to  have  a 
different  surface,  comer,  or  edge  strike 
the  floor  first  for  each  drop. 

(2)  After  the  blasting  unit  has  been 
drop  tested  in  accordance  with 
paragraph  (a)(1)  above,  it  shall  be 
submerged  in  1  foot  of  water  for  1  hour 
in  each  of  3  tests.  The  water 
temperature  shall  be  maintained  within 
±  5  °F  (±2.8  °C)  of  40  °F  (4.4  °C),  70  °F 
(21.1  °C)  and  100  °F  (37.8  °C)  during  the 
tests. 

(3)  Immediately  after  removing  the 
blasting  unit  from  the  water  at  each 
temperature,  the  unit  shall  be  operated 
first  with  the  firing  line  terminals  open 
circuited,  then  operated  again  with  the 
firing  line  terminals  short  circuited,  and 
last,  the  output  energy  tested  in 
accordance  with  the  output  energy  test 
of  §  7.66. 

(b)  Acceptable  performance.  (1)  The 
blasting  unit  shall  meet  the  acceptable 
performance  criteria  of  the  output 
energy  test  in  §  7.66  each  time  it  is 
performed. 

(2)  There  shall  be  no  damage  to  the 
firing  line  terminals  that  exposes  an 
electric  conductor. 

(3)  The  visual  indicator  shall  be 
operational. 

(4)  The  batteries  shall  not  be 
separated  from  the  blasting  unit. 

(5)  There  shall  be  no  water  inside  the 
blasting  unit  enclosure,  except  for  the 
battery  compartment. 

§  7.68    Firing  line  terminals  test 

(a)  Test  procedures.  (1)  The  contact 
resistance  through  each  firing  line 
terminal  shall  be  determined. 

(2)  A  10-pound  pull  shall  be  applied  to 
a  No.  18  gauge  wire  that  has  been 
connected  to  each  firing  line  terminal 
according  to  the  manufacturer's 
instructions. 


(b)  Acceptable  performance.  (1)  The 
contact  resistance  shall  not  be  greater 
than  1  ohm. 

(2)  The  No.  18  gauge  wire  shall  not 
become  disconnected  from  either  firing 
line  terminal. 

§  7.69    Approval  marking. 

Each  approved  blasting  unit  shall  be 
identified  as  permissible  by  a  legible 
and  permanent  marking  securely 
attached,  stamped,  or  molded  to  the 
outside  of  the  unit.  This  marking  shall 
include  the  following: 

(a)  The  assigned  MSHA  approval 
number. 

(b)  The  maximum  blasting  circuit 
resistance. 

(c)  A  warning  that  the  unit's 
components  must  not  be  disassembled 
or  removed. 

(d)  The  replacement  battery  types  if 
the  unit  has  replaceable  batteries. 

(e)  A  warning  placed  next  to  the 
charging  connector  that  the  battery  only 
be  charged  in  a  fi-esh  air  location  if 
rechargeable  batteries  are  used. 

(f)  A  warning  that  the  unit  is 
compatible  only  with  detonators  that 
will— 

(1)  Fire  when  an  average  of  1.5 
amperes  is  applied  for  5  milliseconds; 

(2)  Not  misfire  when  up  to  an  average 
100  amperes  is  applied  for  10 
milliseconds;  and 

(3)  Not  fire  when  a  current  of  250 
milliamperes  or  less  is  applied. 

§  7.70    Post-approval  product  audit 

Upon  request  by  MSHA,  but  not  more 
than  once  a  year  except  for  cause,  the 
approval  holder  shall  make  an  approved 
blasting  unit  available  for  audit  at  no 
cost  to  MSHA. 

§  7.71    Approval  checklist 

Each  blasting  unit  bearing  an  MSHA 
approval  marking  shall  be  accompanied 
by  a  description  of  what  is  necessary  to 
maintain  the  blasting  unit  as  approved. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  121&-0100) 

§  7.72    New  technology. 

MSHA  may  approve  a  blasting  unit 
that  incorporates  technology  for  which 
the  requirements  of  this  subpart  are  not 
applicable  if  the  Agency  determines  that 
the  blasting  unit  is  as  safe  as  those 
which  meet  the  requirements  of  this 
subpart. 

PART  25— [Removed] 

1.  Part  25  is  removed  effective  January 
22, 1991. 

[PR  Doc.  69-27201  Filed  11-20-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  800 
[Docket  No.  88N-0443] 

Medical  Devices;  Patient  Examination 
and  Surgeons'  Gloves;  Adulteration 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

MNMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
proposed  rule  to:  (1)  DeHne  adulteration 
for  patient  examination  and  surgeons' 
gloves,  and  (2)  establish  the  sample 
plans  and  test  method  the  agency  will 
use  to  determine  if  these  gloves  are 
adulterated  as  defined  by  the  rule. 
DATES:  Written  comments  by  December 
21, 1989.  The  agency  is  proposing  that 
any  final  rule  based  on  the  proposal 
become  effective  30  days  after  the  final 
rule  is  published  in  the  Federal  Register. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Ijine,  Rockville,  MD 
20857.  Comments  received  will  be 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  {HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4874. 

SUPPI^MENTARY  INFORMATION:  In  recent 
times,  surgeons'  gloves  and  patient 
examination  gloves  have  been 
increasingly  reUed  upon  by  health  care 
workers  as  a  barrier  to  the  transmission 
of  human  immunodeficiency  virus  (HIV), 
which  causes  the  fatal  acquired  immune 
deficiency  syndrome  (AIDS),  and  other 
blood-  and  fluid-borne  infectious  agents. 
As  a  result,  FDA  has  looked  more 
closely  at  the  quahty  control  procedures 
that  manufacturers  use  in  making  these 
gloves.  As  a  result  of  its  inquiry.  FDA  is 
proposing  to  estabhsh  the  sample  plans 
and  test  method  the  agency  will  use  to 
determine  if  a  medical  glove  is 
adulterated  within  the  meaning  of 
section  501(c)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  351(c))  (the 
act),  because  "its  strength  differs  from, 
or  its  purity  or  quahty  falls  below,  that 
which  it  purports  or  is  represented  to 
possess." 

The  proposed  rule  would  not  establish 
ciurent  good  manufacturing  practice 
(CGMP)  requirements  The  manufacturer 


may  follow  any  appropriate  CGMP's  in 
accordance  with  section  520(g)  of  the  act 
(21  U.S.C.  360j(g))  and  the  regulations  in 
21  CFR  part  820.  The  final  products, 
however,  must  not  exceed  the 
adulteration  levels  in  the  proposed  rule; 
if  they  do,  the  gloves  would  be 
adulterated  under  section  501(c)  of  the 
act. 

The  agency's  active  regulation  of 
patient  examination  and  surgeons' 
gloves  is  not  new.  In  the  Federal 
Register  of  October  21, 1980  (45  FR  69678 
at  69723),  FDA  published  a  final  rule 
classifying  into  class  I  (general  controls) 
the  patient  examination  glove  (21  CFR 
880.6250)  using  procedures  in  section  513 
of  the  act  (21  U.S.C.  360c).  In  that 
regulation,  FDA  identified  the  patient 
examination  glove  as  an  disposable 
device  intended  for  medical  purposes, 
worn  on  the  examiners  hand  or  finger  to 
prevent  contamination  between  the 
patient  and  examiner.  As  classified,  the 
patient  examination  glove  was  exempt 
from  premarket  notification  procedures 
and  from  CGMP  requirements;  however, 
FDA  revoked  these  examinations  In  a 
final  rule  published  on  January  13, 1989 
(54  FR  1602).  In  the  Federal  Register  of 
June  24. 1988  (53  FR  23856  at  23875).  FDA 
published  a  final  rule  classifying 
surgeons'  gloves  into  class  I  (21  CFR 
678.4460).  In  that  regulation.  FDA 
identified  the  surgeons'  gloves  as  a 
device  made  of  natural  or  synthetic 
rubber,  intended  to  protect  surgical 
wounds  from  contamination. 

It  is  estimated  that  between  1  and  1.5 
million  persons  in  the  United  States  are 
infected  with  HIV  (Ref.  1).  HIV  is 
transmitted  primarily  through  sexual 
contact;  however,  nonsexual 
transmission  has  occurred  in  health  care 
settings  as  a  result  of  contact  with 
infected  blood.  Additionally,  HIV  has 
been  isolated  from  other  body  fluids  in 
addition  to  blood.  With  the  above- 
mentioned  prevalence  of  HIV  infection 
and  the  risk  of  clinical  transmission  of 
other  infections,  the  importance  of  the 
quality  of  an  effective  barrier  to  the 
transmission  of  infection  in  health  care 
settings  is  crucial. 

The  expectation  of  health  care 
workers,  as  expressed  by  the  Surgeon 
General,  the  Centers  for  Disease  Control 
(CDC),  and  health  professional 
organizations  such  as  the  A°ierican 
Medical  Association  (AMA),  is  tfiat 
patient  examination  and  surgeons' 
gloves,  collectively  referred  to  as 
medical  gloves,  will  provide  effective 
protection  against  exposiu^  to  the 
microorganisms  in  blood  and  other  body 
fluids.  Such  reasonable  expectations  of 
barrier  protection  cannot  be  met  if 
medical  gloves  contain  rips,  tears,  small 
holes,  or  other  defects,  which  allow  the 


passage  of  fluids  and  fluid-borne 
microorganisms,  and  which  ultimately 
permit  exposure  to  health  care  workers 
and  patients  to  pathogens  that  wearing 
of  the  gloves  is  intended  to  avoid. 
Although  a  large  flaw  in  a  glove  may  be 
visible  and  obvious  to  the  user,  the 
presence  of  small  leakage  defects  can  be 
determined  only  through  testing.  Testing 
is  necessary  to  assure  that  gloves  of 
appropriate  quality  are  available  for  use 
by  health  care  workers  to  lower  the  risk 
of  transmission  of  HIV  or  other  blood- 
and  fluid-borne  infectious  agents  for 
both  health  care  workers  and  patients. 

On  August  21, 1987,  CDC  published  a 
report  that  emphasized  the  need  for  all 
health  care  workers  to  routinely  use 
appropriate  precautions  when  contact 
with  blood  or  other  body  fluids  of  any 
patient  is  anticipated  (Ref.  2).  The  CDC 
report  recommends  that  health  care 
workers  wear  medical  gloves  (1)  when 
touching  blood  or  other  body  fluids, 
mucous  membranes,  or  nonintact  skin  of 
all  patients.  (2)  in  handling  items  or 
surfaces  soiled  with  blood  or  other 
bodily  fluids,  and  (3)  in  performing 
venipuncture  and  other  vascular  access 
procedures  (Ref.  2). 

Data  are  inconclusive  regarding  the 
relationship  between  leakage  defects  in 
medical  gloves  and  transmission  of  HTV 
infection;  however,  the  CDC 
recommendations  clearly  show  that 
leakage  defects  in  medical  gloves  have 
the  potential  for  transmission  of  HIV 
between  patients  and  health  care 
workers. 

The  issuance  of  the  CDC 
recommendations  and  the  heightened 
concern  among  health  care  workers 
about  HIV  have  created  a  burgeoning 
demand  for  medical  gloves.  Estimates  of 
the  number  of  medical  gloves  being 
manufactured  for  use  by  U.S.  healdi  care 
practitioners  range  in  the  billions  per 
year.  Preliminary  FDA  field  testing  of 
more  than  300  samples  of  medical  gloves 
collected  from  over  160  different  foreign 
and  domestic  manufacturers  revealed 
the  inadequate  quality  of  medical  gloves 
on  the  market  between  September  1988 
and  February  1989.  For  manufacturers  of 
patient  examination  gloves,  the  average 
defect  rates  ranged  from  14  to  18 
percent.  For  manufactiu^rs  of  surgeons' 
gloves,  the  average  defect  rates  ranged 
fr^m  3  to  16  percent.  For  some 
manufacturers,  more  than  half  of  the 
gloves  examined  were  consistently 
found  to  be  defective. 

Because  of  the  emphasis  in  the  CDC 
recommendations  on  medical  gloves  as 
a  barrier  to  HTV.  as  well  as  to  Hepatitis 
B  virus  and  other  blood-borne  and  body 
fluid-borne  infectious  agents,  and  the 
general  need  for  greater  assurance 
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against  transmission  of  pathogens 
between  patients  and  health  care 
workers,  TOA  believes  it  is  imperative 
that  the  gloves  worn  by  health  care 
workers,  including  operating  room 
personnel,  provide  an  effective  barrier 
to  the  transmission  of  infectious  agents. 
Because  medical  gloves  are  intended  as 
an  effective  barrier  against  the 
transmission  of  disease  and  because 
gloves  labeled  as  medical  gloves 
communicate  that  intended  use  to  users, 
manufacturers  should  strive  to  produce 
medical  gloves  which  are  free  from 
defects. 

FDA  has  determined  that  glove 
defects,  such  as  holes,  which  may  not  be 
readily  detectable  by  the  users  of  the 
gloves,  can  compromise  the 
effectiveness  of  the  glove  barrier  and 
result  in  patients  and  health  care 
workers  being  exposed  to  infection. 
Articles  written  by  health  professionals 
who  have  studied  the  quality  of  gloves 
and  their  role  as  a  barrier  to  infectious 
agents  note  that,  although  clinicians 
expect  gloves  to  protect  them,  and 
routine  appropriate  use  of  gloves  can 
reduce  the  risk  of  infections  by  blood  or 
other  body  fluid-borne  agents,  this 
protection  may  not  be  provided  by 
gloves  with  defects  (Refs.  3  through  7). 

FDA  has  taken  regulatory  actions, 
such  as  seizures  and  detentions,  against 
medical  gloves,  when  the  agency 
determined  that  the  gloves  were 
adulterated  under  section  501(c)  of  the 
act  (21  U.S.C  315(c)),  in  that  they 
contained  defects,  and  thus  were  below 
the  quality  that  they  were  purported  or 
represented  to  possess.  Although  the 
agency  has  used  its  existing  authority  to 
seize  and  detain  adulterated  gloves  on  a 
case-by-case  basis,  these  actions 
against  specific  lots  of  gloves  from 
individual  manufacturers  are  not  an 
efficient  use  for  agency  resources, 
especially  taking  into  account  the  rapid 
increase  in  both  domestic  production 
and  importation  of  gloves  to  meet 
sharply  increased  demand  due  to 
concern  about  HIV.  Although  individual 
enforcement  actions  remove  some  of  the 
adulterated  products  from  the  market, 
they  do  not  communicate  the  clear 
information  concerning  test 
methodology  and  defect  levels.4hat 
allows  manufacturers  voluntarily  to 
improve  manufacturing  processes  and  to 
produce  unadulterated  medical  gloves 
and  that  enables  purchasers  to  establish 
specifications  to  ensure  that  the  gloves 
provide  effective  barriers  to  blood-  and 
fluid-borne  infectious  agents.  Any  final 
rule  based  on  this  proposed  rule  will 
ensure  that  all  such  persons  have 
sufficient  information  to  manufacture 


and  purchase  gloves  that  are  not 
adulterated. 

For  the  reasons  discussed  above,  FDA 
now  believes  it  is  necessary  to 
promulgate  a  rule  defining  adulteration 
within  the  meaning  of  section  501(c)  of 
the  act.  FDA  has  reviewed  various 
sample  plans  and  test  methods  for 
evaluating  the  quality  of  surgeons' 
gloves  and  patient  examination  gloves. 
Based  on  this  review.  FDA  has  selected 
a  method  that  the  agency  will  use  on  all 
material  types  of  surgeons'  and  patient 
examination  gloves.  This  method 
includes  a  visual  examination  for 
defects  (such  as  tears,  metal  fragments, 
mold,  embedded  foreign  objects,  missing 
or  fused  components,  etc.)  plus  a  water- 
fill  method  to  test  for  less  obvious 
defects,  expressed  as  leaks. 

The  water-fill  method  involves  adding 
1.000  miUiliters  of  water  to  a  glove  that 
is  attached  to  a  plastic  tube.  Using  this 
test  method.  FDA  will  consider  any 
passage  of  water  from  the  inside  of  the 
glove  to  its  outside  area  to  be  a  leak. 

FDA  proposed  adulteration  levels  are 
based  on  the  acceptable  quality  levels 
(AQL's)  defined  in  the  MIL-STD-105D 
(the  military  sampling  standard. 
"Sampling  Procedures  and  Tables  for 
Inspection  by  Attributes,"  April  29, 
1963).  using  general  inspection  level  II. 
Based  on  the  AQL's  found  in  this 
standard,  FDA's  proposed  adulteration 
levels  have  been  set  at  2.5  percent  for 
surgeons'  gloves  and  4.0  percent  for 
patient  examination  gloves.  A  single 
normal  sampling  plan  will  be  used  for 
lots  of  1.200  gloves  or  less  while  a 
multiple  normal  sampling  plan  will  be 
used  for  all  larger  lots. 

Lots  of  gloves  that  are  rejected  based 
on  FDA's  sample  plans  and  testing  using 
the  method  in  proposed  S  800.20  would 
be  adulterated  within  the  meaning  of 
section  501(c)  of  the  act,  and  would  be 
subject  to  regulatory  action,  such  as 
detention  of  imported  products, 
administrative  detention  of  imported 
products  held  domestically,  or  seizure. 
FDA  would  also  seek  injunction  or 
criminal  prosecution  of  manufacturers 
and  individuals  responsible  for  such 
adulterated  products. 

Standards  established  by  the 
American  Society  for  Testing  and 
Materials  (ASTM),  military 
specifications,  and  FDA  regulations 
differentiate  between  performance 
levels  for  surgeons'  gloves  and  those  for 
patient  examination  gloves.  The 
difference  is  based  upon  factors 
inherent  in  the  intended  use  of  these 
products.  For  purposes  of  sampling  and 
testing,  FDA  has  accepted  this 
difference  in  defining  adulteration  in  the 
proposed  rule.  Thus,  surgeons'  gloves 


have  a  lower  per  glove  defect  rate  (2.5 
percent)  defining  adulteration  than 
patient  examination  gloves  (4.0  percent). 
The  primary  reason  for  this  difference 
relates  to  the  greater  exposure  of 
surgeons  and  their  gloves  to  blood  and 
internal  areas  of  the  body  and  the  longer 
periods  of  exposure  to  these  condition* 

If  FDA  decides  to  substantively 
modify  the  sample  plans  or  test  method 
in  the  future,  the  agency  will  do  so  by 
amending  21  CFR  800.20.  If  interpretive 
statements  regarding  the  sample  plans 
or  test  method  are  necessary,  the  agency 
will  issue  guidance  in  accordance  with 
21  CFR  10.90(b). 

The  agency  believes  it  must  proceed 
expeditiously  to  promulgate  this  rule 
because  delay  in  its  implementation  will 
increase  the  risk  that  gloves  of 
inadequate  quality  will  be  relied  upon 
by  unsuspecting  health  care  providers. 
As  a  result,  such  providers  and  their 
patients  will  be  at  an  increased  risk  of 
infection. 

FDA  is  providing  30  days  for  public 
comment  on  the  proposed  rule.  The 
agency  believes  that  the  compelling 
public  health  advantages  to  be  gained 
from  issuing  a  final  rule  as  quickly  as 
possible  constitute  good  cause  under 
section  520(d)  of  the  act  and  21  CFR 
10.40(b)(2)  for  providing  less  than  the 
normal  60-day  comment  period.  FDA  is 
proposing  that  any  final  rule  based  on 
this  proposal  will  apply  to  any  patient 
examination  or  surgeons'  glove  initially 
introduced  into  interstate  commerce  30 
days  after  the  date  of  the  final  rule's 
publication  in  the  Federal  Register.  FDA 
invites  comments  on  what  effect,  if  any, 
an  effective  date  30  days  after  date  of 
publication  of  the  final  rule  would  have 
on  the  manufacture  and  distribution  of 
gloves  and  the  availability  of  gloves  on 
the  market. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  erfvironmentai  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

The  agency  has  analyzed  the 
economic  effects  of  the  proposed  rule  in 
accordance  with  section  (g)(1)  of 
Executive  Order  12291  and  has 
determined  that  the  proposed  rule  does 
not  constitute  a  major  rule  as  defined  in 
section  1(b)  of  the  Executive  Order. 
Also,  the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
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the  Regulatory  Flexibility  Act.  Surgeons' 
gloves  and  patient  examination  gloves 
that  contain  holes  are  adulterated  under 
section  501(c)  of  the  act;  the  proposed 
rule  merely  sets  forth  the  criteria  by 
which  FDA  will  judge  whether  a  lot  of 
gloves  is  actionable. 

The  agency  believes  that  the  impact  of 
the  proposed  rule  will  be  transitory  in 
nature.  While  a  high  proportion  of 
gloves  currently  offered  for  sale  might 
be  adulterated,  using  the  adulteration 
levels  specified  in  the  proposed  rule,  the 
agency  does  not  expect  that  high  levels 
of  defective  gloves  will  continue  to  be 
the  production  norm.  Most  of  the 
domestic  manufacturers  of  medical 
gloves  are  currently  producing  gloves  of 
a  quality  that  would  be  accepted  under 
the  adulteration  levels  defined  in  this 
proposed  rule.  Thus,  the  technology  and 
ability  to  produce  gloves  of  acceptable 
quality  clearly  exist.  However,  many 
foreign  glove  manufacturers  will  have  to 
make  changes  in  their  production 
process  to  avoid  exceeding  the 
adulteration  levels  defmed  in  the 
proposed  rule.  The  agency  believes  that 
competitive  pressures  wiU  lead 
responsible  manufacturers  into  making 
the  changes  necessary  to  improve  the 
quality  of  their  gloves. 

The  analysis  upon  which  this 
economic  impact  statement  is  based  can 
be  found  in  the  threshold  assessment  on 
file  with  the  Dockets  Management 
Branch  (address  above). 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  CDC,  "AIDS  and  Human 
Immunodeficiency  Vims  Infection  in  the 
United  States:  1988  Update,"  Morbidity  and 
Mortality  Weekly  Report  Supplement,  VoL 
38,  No.  S-4,  May  12, 1989. 

2.  CDC,  "Recommendations  for  Prevention 
of  HTV  Transmission  in  Health-Care 
Settings,"  Morbidity  and  Mortality  Weekly 
Report,  Vol.  36,  No.  25,  August  21, 1987.  and 
"Update:  Universal  Precautions  for 
Prevention  of  Transmissions  of  Human 
Immunodeficiency  Virus,  Hepatitis  B  Virus 
and  Other  BIood-Bome  Pathogens  in  Health- 
Care  Settings",  Morbidity  and  Mortality 
Weekly  Report.  Vol.  37,  No.  24,  June  24. 1988. 

3.  Paulssen,  J.,  T.  Eiden,  and  R.  Kristiansen. 
"Perforations  in  Surgeon's  Gloves,"  The 
loumal  of  Hospital  Infections.  11:82-85, 
January  1988. 

4.  Malta.  H.,  A.M.  Thompson  and  ].B. 
Ralney.  "Doeti  Wearing  Two  Pairs  of  Gloves 
Protect  Operating  Theater  Staff  from  Skin 
Contamination?,"  British  Medical  Journal 
297:597-598.  September  3, 1988. 

5.  Gonzalez.  E..  and  C  Naleway, 
"Assessment  of  the  Effectiveness  of  Clove 


Use  as  a  Barrier  Technique  in  the  Dental 
Operatory,"  Journal  of  the  American  Dental 
Association.  117:407-469.  September  1988. 

6.  Dalgleish,  A.G..  and  M.  Malkovsky. 
"Surgical  Gloves  as  a  Mechanical  Barrier 
against  Human  Immunodeficiency  Viruses," 
British  Journal  of  Surgery,  76:171-172. 
February  1988. 

7.  Dascshner.  D.,  and  H.  Habel.  Letter  to 
the  Editor,  Infection  Control  and  Hospital 
Epidemiology,  9:184. 186.  May  1988. 

Interested  persons  may,  on  or  before 
December  21, 1989.  submit  to  the 
Dockets  Management  Branch  written 
comments  regarding  the  proposal.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21 CFR  Part  800 

Administrative  practice  and 
procedure.  Medical  devices,  Ophthalmic 
goods  and  services,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs;  it  is  proposed  that  21 
CFR  part  800  be  amended  as  follows: 

PART  800— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  800  continues  to  read  as  follows: 

Authority:  Sees.  201.  304,  501,  502.  505,  506. 
507.  515,  519,  521,  601.  602.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C  321, 
334.  351.  352.  355,  356.  357.  360e.  3601,  360k. 
361.  362.  371). 

2.  New  S  800.20  is  added  to  subpart  B 
to  read  as  follows: 

§  800.20    Patient  •xamifuition  glove*  and 
surgeons'  gloves;  sample  plans  and  test 
mettwd  for  leakage  defects;  adulteratloa 

(a)  Purpose.  The  prevalence  of  human 
immunodeHciency  virus  (HTV),  which 
causes  acquired  immime  deficiency 
syndrome  (AIDS),  and  its  risk  of 
transmission  in  the  health  care  context, 
has  caused  the  Food  and  Drug 
Administration  (FDA)  to  look  more 
closely  at  the  quality  control  of  barrier 
devices,  such  as  surgeons'  gloves  and 
patient  examination  gloves  (collectively 
known  as  medical  gloves)  to  reduce  the 
risk  of  transmission  of  HTV  and  other 
blood-bome  infectious  diseases.  The 
Centers  for  Disease  Control  (CDC) 
recommend  that  health  care  workers 
wear  medical  gloves  to  reduce  the  risk 
of  transmission  of  HIV  and  other  blood- 
bome  infectious  diseases.  The  CDC 


recommends  that  health  care  workers 
wear  medical  gloves  when  touching 
blood  or  other  body  fluids,  mucous 
membranes,  or  nonintact  skin  of  all 
patients;  when  handling  items  or 
surfaces  soiled  with  blood  or  other  body 
fluids;  and  when  performing 
venipuncture  and  other  vascular  access 
procedures.  Among  other  things,  CDC's 
recommendation  that  health  care 
providers  wear  medical  gloves 
demonstrates  the  proposition  that 
devices  labeled  as  medical  gloves 
purport  to  be  and  are  represented  to  be 
effective  barriers  against  the 
transmission  of  blood-  and  fluid-borne 
pathogens.  Therefore,  FDA,  through  this 
regulation,  is  defming  adulteration  for 
patient  examination  and  surgeons' 
gloves  as  a  means  of  assuring  safe  and 
effective  devices. 

(1)  For  a  description  of  a  patient 
examination  glove,  see  §  880.6250  of  this 
chapter.  Finger  cots,  however,  are 
excluded  from  the  test  method  and 
sample  plans  in  paragraphs  (b)  and  (c) 
of  this  section. 

(2)  For  a  description  of  a  surgeons' 
glove,  see  S  878.4460  of  this  chapter. 

(b)  Test  method.  For  the  purposes  of 
this  regulation,  FDA's  analysis  of  gloves 
for  leaks  will  be  conducted  by  a  water 
leak  method,  using  1,000  milliliters  (mL) 
of  water.  Each  medical  glove  will  be 
analyzed  independently.  When  packed 
as  pairs,  each  glove  is  considering 
separately,  and  both  gloves  will  be 
analyzed.  A  defect  in  one  of  the  gloves 
is  counted  as  one  defect;  a  defect  in  both 
gloves  is  counted  as  two  defects. 
Defects  are  defined  as  leaks,  tears, 
mold,  embedded  foreign  objects,  etc  A 
leak  is  defined  as  the  appearance  of 
water  on  the  outside  of  the  glove.  This 
emergence  of  water  from  the  glove 
constitutes  a  watertight  barrier  failure. 
Leaks  within  1  and  Va  inches  of  the  cuff 
are  to  be  disregarded. 

(1)  The  following  materials  are 
required  for  testing:  A  2  and  %-inch  by 
15-inch  (clear)  plastic  cylinder  with  a 
hook  on  one  end  and  a  mark  scored  1 
and  V^  inches  from  the  other  end;  elastic 
strapping  with  velcro  or  other  fastening 
material;  automatic  water-dispensing 
apparatus  or  manual  device  capable  of 
dehvering  1.000  mL  of  water  a  stand 
with  horizontal  rod  for  hanging  the  hook 
end  of  the  plastic  tube.  The  support  rod 
must  be  capable  of  holding  the  weight  of 
the  total  number  of  gloves  that  will  be 
suspended  at  any  one  time,  e.g.,  five 
gloves  suspended  will  weigh  about  11 
pounds. 

(2)  The  following  methodology  is  used: 
Examine  the  sample  and  identify  code/ 
lot  number,  size,  and  brand  as 
appropriate.  Examine  gloves  for  defects 
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as  follows:  carefully  remove  the  glove 
from  the  wrapper,  box,  etc.,  visually 
examining  each  glove  for  defects. 
Visually  defective  gloves  do  not  require 
further  testing  but  are  to  be  included  in 
the  total  number  of  defective  gloves 
counted  for  the  sample.  Attach  the  glove 
to  the  plastic  fill  tube  by  bringing  the 
cuff  end  to  the  1  and  V'2-inch  mark  and 
fastening  with  elastic  strapping  to  make 
a  watertight  seal.  Add  1,000  mL  of  room 
temperature  water  (i.e.,  20  *C  to  30  'C) 
into  the  open  end  of  the  fdl  tube.  The 
water  shall  pass  freely  into  the  glove. 
(With  some  larger  sizes  of  long-cuffed 
surgeons'  gloves,  the  water  level  may 
reach  only  the  base  of  the  thumb.  With 
some  smaller  gloves,  the  water  level 
may  extend  several  inches  up  the  Hll 
tiibe.) 


(3)  Immediately  after  adding  the 
water,  examine  the  glove  for  water 
leaks.  Do  not  squeeze  the  glove;  use 
only  minimal  manipulation  to  spread  the 
fingers  to  check  for  leaks.  Water  drops 
may  be  blotted  to  confirm  leaking.  If  the 
glove  does  not  leak  immediately,  keep 
the  glove/filling  tube  assembly  upright 
hand  hang  the  assembly  vertically  from 
the  horizontal  rod,  using  the  wire  hook 
on  the  open  end  of  the  fill  tube  (do  not 
support  the  filled  glove  while 
transferring).  Make  a  second 
observation  for  leaks  2  minutes  after  the 
addition  of  the  water  to  the  glove.  Use 
only  minimal  manipulation  of  the  fmgers 
to  check  for  leaks.  Record  the  number  of 
defective  gloves. 

(c)  Sample  plans.  FDA  will  collect 
samples  from  lots  of  gloves  to  perform 


the  test  for  defects  described  in 
paragraph  (b)  of  this  section  in 
accordance  with  FDA's  sampling 
inspection  plans  which  are  based  on  the 
tables  of  MIL-STD-105D  (the  military 
sampling  standard.  "Sampling 
Procedures  and  Tables  for  Inspection  by 
Attributes,"  April  29, 1963).  Based  on  the 
acceptable  quality  levels  found  in  this 
standard.  FDA  has  defmed  adulteration 
as  follows:  2.5  or  higher  for  surgeons' 
gloves  and  4.0  or  higher  for  patient 
examination  gloves  at  a  general 
inspection  level  II.  FDA  will  use  single 
normal  sampling  for  lots  of  1,200  gloves 
or  less  and  multiple  normal  sampling  for 
all  larger  lots.  For  convenience,  the 
sample  plans  (sample  size  and  accept/ 
reject  numbers)  are  shown  in  the 
following  table: 


Adutteration  level  at  2.5  tor  surgeons'  glovet 


Lot  size 

Sample  size 

Number 

Number  defective 

Sample 

examined 

Aooafit 

Reiect 

35,001  and  above 

Rrsl ™ 

125 

125 

2 

9 

1    1 

Second -.    _    _. 

12s 
125 

2S0 
375 

7 
13 

14 

1 

TtiW _ 

19 

Fount! 

125 

900 

19 

25 

' 

12s 
12s 

625 
750 

25 

31 

29 

Sbe&i _ 

33 

1    1 

Sevenlti _ 

12s 

875 

37 

38 

35.000  to  10,001 .- - 

Rnt 

80 

80 

1 

7 

Second 

ao 

160 

4 

10 

ThW 

80 

240 

8 

13 

FoortJi 

80 

320 

12 

17 

Rfth 

80 

400 

17 

20 

Sbrth _ 

80 

480 

21 

23 

Seveott) 

80 

560 

25 

26 

10.000  to  3i01 ,. 

First .._ „     ._ 

SO 

50 

0 

5 

Second 

SO 

100 

3 

8 

Third 

SO 

150 

6 

10 

Fourth 

SO 

200 

8 

13 

Fifth 

SO 

250 

11 

15 

Sixtti ... »....„ 

SO 

300 

14 

17 

SevenBi 

50 

350 

IB 

19 

3.200  to  1,201        

First ..._ 

32 

32 

0 

4 

Second ..— 

32 
32 

64 

96 

1 
3 

6 

ThW 

8 

Fourth 

32 

128 

5 

10 

Fitlll . ...,.....— .^....,..,,.^,.^ „».»«..........»....»***.*.«.. 

32 

160 

7 

11 

Sbdh 

32 

192 

10 

12 

Seventh „.      ._ 

32 

224 

13 

14 

1 ,200  to  501 _ 

Single  Sainple 

.« „„„««..... 

60 

5 

8 

500»n?B1.       

Sinale  Samoie  ._. -.. 

50 

3 

4 

280  to  151 

StoQlfl  ?>ftmote      _ ,,,,„,,-r-T- 

32 

2 

3 

ISO  to  51 

SinQlA  Rflmpl4»        ., , 

20 

1 

2 

50  too 

Sinale  Samoie         '.  .  ..,.,.. ,. 

5 

0 

1 

Adulteration  level  at  4.0  for  patient  examination  gtovee 

Sampio 

Sample  Size 

Number^ 
oximinod 

NumtMT  defective 

Lot  Size 

Accept 

Reied 

10.001  mdabovB-    - - 

First _    ._     

80 
80 
80 
80 
80 
80 
80 
SO 
SO 
SO 

80 
160 
240 
320 
400 
480 
560 

50 
100 
150 

2 

7 

13 

19 

25 

31 

37 

1 

4 

8 

9 

\ 

Third - 

Fourth..             

14 
19 
25 

FMtt*          

29 

' 

33 

38 

10,000  t»  3,201 . 

IHrft 

7 

Secof<tf                         

10 

T>ih(         

13 

1 
1 

4n 


Federal  Register  /  Vol.  54,  No.  223  /  Tuesday,  November  21.  1989  /  Proposed  Rules 


Lot  size 


3.200  to  1.201 . 


1.200  to  501.-.. 

SCO  to  281 

280  to  151 

150  to  91 

90  to  26 

25to0 _ 


Adulteration  level  at  4.0  for  patient  examination  gloves 


Sample 


Fourth 

Rllh 

Sixtft _.„ 

Seventti _.. 

First „... 

Second 

Third 

Fourth 

Fifth 

Sixth 

Seventh , 

Smgie  Sample 
Single  Sample 
Single  Sample 
Single  Sample 
Single  Sample 
Single  Sample 


Sample  size 


50 
SO 
50 
50 
32 
32 
32 
32 
32 
32 
32 


Numt>er 
examined 


200 

250 

300 

350 

32 

64 

96 

128 

160 

192 

224 

80 

50 

32 

20 

13 

3 


Number  defective 


Tuesday 
November  21,  1989 


Accept 


12 

17 

21 

25 

0 

3 

6 

8 

11 

14 

18 

7 

5 

3 

2 

1 

0 


Reject 


17 

20 

23 

26 

5 

8 

10 

13 

15 

17 

19 

8 

6 

4 

3 

2 

1 


(d)  Lots  of  gloves  which  are  tested 
and  rejected  using  the  test  method 
according  to  paragraph  (b)  of  this 
section,  are  adulterated  within  the 
meaning  of  section  501(c)  of  the  act  and 
are  subject  to  regulatory  action,  such  as 
detention  of  imported  products  and 
seizure  of  domestic  products. 

Dated:  October  5, 1969. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  89-27302  Filed  11-20-89;  8:45  am) 
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TiUe  3- 

The  President 


Proclamation  6073  of  November  17,  1989 
Thanksgiving  Day,  1989 


By  the  President  of  the  United  States  of  America  «. 

A  Proclamation 

On  Thanksgiving  Day,  we  Americans  pause  as  a  Nation  to  give  thanks  for  the 
freedom  and  prosperity  with  which  we  have  been  blessed  by  our  Creator.  Like 
the  pilgrims  who  Hrst  settled  in  this  land,  we  offer  praise  to  God  for  His 
goodness  and  generosity  and  rededicate  ourselves  to  lives  of  service  and 
virtue  in  His  si^t 

This  annual  observance  of  Thanksgiving  was  a  cherished  American  tradition 
even  before  our  first  President,  George  Washington,  issued  the  first  Presiden- 
tial Thanksgiving  proclamation  in  1789.  In  his  First  Inaugural  Address,  Presi- 
dent Washington  observed  that  "No  people  can  be  bound  to  acknowledge  and 
adore  the  Invisible  Hand  which  conducts  the  affairs  of  men  more  than  those  of 
the  United  States."  He  noted  that  the  American  people — ^blessed  with  victory 
in  their  fight  for  Independence  and  with  an  abundance  of  crops  in  their 
fields — owed  God  "some  retirni  of  pious  gratitude."  Later,  in  a  confidential 
note  to  his  close  advisor,  James  Madison,  he  asked,  "should  the  sense  of  the 
Senate  be  taken  on  ...  a  day  of  Thanksgiving?"  George  Washington  thus  led 
the  way  to  a  Joint  Resolution  of  Congress  requesting  the  President  to  set  aside 
"a  day  of  public  Thanksgiving  and  Prayer,  to  be  observed  by  acknowledging 
with  grateful  hearts  the  many  and  signal  Favors  of  Almighty  God." 

Through  the  eloquent  words  of  President  Washington's  initial  Thanksgiving 
proclamation — the  first  under  the  Constitution — we  are  reminded  of  our  de- 
pendence upon  our  Heavenly  Father  and  of  the  debt  of  gratitude  we  owe  to 
Him.  "It  is  the  Duty  of  all  Nations,"  wrote  Washington,  "to  acknowledge  the 
Providence  of  Ahnighty  God,  to  obey  his  Will,  to  be  grateful  for  his  Benefits, 
and  humbly  to  implore  His  Protection  and  Favor." 

President  Washington  asked  that  on  Thanksgiving  Day  the  people  of  the 
United  States: 

unite  in  rendering  unto  [God]  our  sincere  and  humble  Thanks  for  his  kind  Care  and  Protection  of 
the  People  of  this  Country  previous  to  their  becoming  a  Nation;  for  ...  the  great  degree  of 
Tranquility,  Union  and  Plenty  which  we  have  since  enjoyed:  for  . . .  the  civil  and  religious  Liberty 
with  which  we  are  blessed,  and  ...  for  all  the  great  and  various  Favors  which  he  hath  been 
pleased  to  confer  upon  us. 

Two  himdred  years  later,  we  continue  to  offer  thanks  to  the  Almighty — ^not 
only  for  the  material  prosperity  that  our  Nation  enjoys,  but  also  for  the 
blessings  of  peace  and  freedom.  Our  Nation  has  no  greater  treasures  than 
these. 

As  we  pause  to  acknowledge  the  kindnesses  God  has  shown  to  us — and. 
indeed,  His  gift  of  life  itself— we  do  so  in  a  spirit  of  himiility  as  well  as 
gratitude.  When  the  United  States  was  still  a  fledgling  democracy.  President 
Washington  asked  the  American  people  to  unite  in  prayer  to  the  "great  Lord 
and  Ruler  of  Nations,"  in  order  to: 

beseech  him  to  pardon  our  national  and  other  Transgressions;  to  enable  us  all,  whether  in  public 
or  private  Stations,  to  perform  our  several  and  relative  Duties  property  and  punctually:  to  render 
our  national  Government  a  Blessing  to  all  the  People,  by  constantly  being  a  Government  of  wise, 
just  and  constitutional  Laws,  discreetly  and  faithfully  executed  and  obeyed:  to  protect  and  guide 
all  Sovereigns  and  Nations  . . .  and  to  bless  them  with  good  Government,  Peace  and  Concord. 
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Today,  we,  too,  pause  on  Thanksgiving  with  humble  and  contrite  hearts, 
mindful  of  God's  mercy  and  forgiveness  and  of  our  continued  need  for  His 
protection  and  guidance.  On  this  day,  we  also  remember  that  one  gives  praise 
to  God  not  only  through  prayers  of  Thanksgiving,  but  also  through  obedience 
to  His  commandments  and  service  to  others,  especially  those  less  fortunate 
than  ourselves. 

While  some  Presidents  followed  Washington's  precedent,  and  some  State 
Governors  did  as  well,  President  Lincoln — despite  being  faced  with  the  dark 
specter  of  civil  war — renewed  the  practice  of  proclaiming  a  national  day  of 
Thanksgiving.  This  venerable  tradition  has  been  sustained  by  every  President 
since  then,  in  times  of  strife  as  well  as  times  of  peace  and  prosperity. 

Today,  we  continue  to  offer  thanks  and  praise  to  our  Creator,  that  "Great 
Author  of  every  public  and  private  good,"  for  the  many  blessings  He  has 
bestowed  upon  us.  In  so  doing,  we  recall  the  timeless  words  of  the  100th 
Psalm: 

Serve  the  Lord  with  gladness:  come  before  His  presence  with  singing. 

Know  ye  that  the  Lord  He  is  Cod:  it  is  He  that  hath  made  us.  and  not  we  ourselves;  we  are  His 

people,  and  the  sheep  of  His  pasture. 

Enter  into  His  gates  with  thanksgiving,  and  into  His  courts  with  praise:  be  thankful  unto  Him,  and 

bless  His  name. 

For  the  Lord  is  good;  His  mercy  is  everlasting;  and  His  truth  endureth  to  all  generations. 

NOW.  THEREFORE,  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  Thursday,  November  23, 1989,  as  a  National  Day 
of  Thanksgiving,  and  I  call  upon  the  American  people  to  gather  together  in 
homes  and  places  of  worship  on  that  day  of  thanks  to  affirm  by  their  prayers 
and  their  gratitude  the  many  blessings  God  has  bestowed  upon  us  and  our 
Nation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 


(FR  Doc.  8»-27S68 
Filed  11-20-89;  10:52  am) 
Billing  code  319&-01-M 


Editorial  note:  For  the  President's  remarks  on  Nov.  17,  on  signing  Proclamation  6073,  see  the 
Weekly  Compilation  of  Presidential  Documents  (vol.  25.  no.  46). 
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LIST  OF  PUBLIC  LAWS 

LMt  List  November  16,  1988 

This  is  a  continuing  list  of 
puMc  tiitts  from  the  current 
«e«8ion  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctioo 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Ragister  but  may  be  ordered 
in  individual  pamphlet  form 
(refered  to  as  "slip  l^ws ") 
from  ttie  Superintendent  ol 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

&  750/Pub.  L  101-155 

To  extend  the  deadtines  under 
the  Federal  Power  Act 
appOcabfe  to  the  construction 
of  a  hydroelectric  project  in 
the  State  of  Washington. 
(Nov.  15,  1989;  103  Stat  935; 
1  page)    Price:  $1.00 

&  1827/Pub.  L  101-156 
To  revise  and  clarify  the 
auttHxity  of  the  AdminisOrator 
of  General  Services  relating  to 
the  acquisition  and 
management  of  certain 
proparty  in  the  city  of  New 
York.  Nov.  16,  1989;  103  Stat 
936;  2  pages)    Price:  $1.00 

In  the  List  of  Public  Laws 
r-     -        the  Federal 
R»gi»:e'  on  November  16, 
1989.  S-J.  Res.  194,  Pub.  L 
101-150,  was  incorrectly 
printed  as  S.J.  Res.  149. 
It  should  read  as  foHows: 

S.J.  Res.  194/Pub.  L  101- 
150 

Designating  November  12, 
through  18,  1989  as  "Nationai 
Glaucoma  Awareness  Week". 
(Nov.  13,  1989;  103  Stat  930; 
1  page)    Price  $1.00 


New  edition 


Ura&r  now  ! 


Gomm 


For  those  of  you  who  must  keep  informed 
about  Presidential  Prociamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching^ 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Cod/ffcaf/on  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  10  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Order  from  Superintendent  ol  Documents. 
U.S.  Government  Printing  Office, 
Washington.  DC  20402-9325 


*6661 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order,     m^m. 

n  VFC      ,  .        u    -  «'s  easy/    3mM.mmk> 

I — I    *  UrO,  please  send  me  the  following  indicated  publication:  To  fax  >our  orders  and  iiH|uirics-(202)  275-0019 

copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  m>  order  is  $ (International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  gtiod  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(PleuNC  type  or  print) 


(Additional  address  attention  line) 


(Street  address) 


I — I  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account        I     I     I    I     |-    I     I     I  "□ 
I — I  VISA  or  MasterCard  Account 


(City.  Stale.  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


Mail  To:  Superintendent  of  Documents.  Cwyvcmment  Printing  Office.  Washington.  DC  20402-9325 
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Briefings  on  How  To  Use  the  Fedoral  Regiatar 

For  information  on  briefings  in  San  Francisco,  CA,  Seattle, 
WA.  and  Washington  DC  see  announcement  on  die 
inside  cover  of  this  issue. 


BEST  COPY  AVAILABLE 


n 


Federal  Register  /  Vol.  54.  No.  224  /  Wednesday.  November  22.  1989 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Satuj^ays,  Sundays,  or  on  official  holidays], 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20406,  under  the 
Federal  Register  Act  (40  Stat  SOa  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I].  Distribution  Is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicabihty  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  fnterest.  Docxmients  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  repubUcation  of  material 
appearing  in  the  Federal  Register. 

How  To  ate  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  54  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


Subscriptioiis: 
Paper  or  fiche 
Magnetic  tapes 
Problems  %vith  public  subscriptions 

202-783-3238 
275-3328 
275-3054 

Single  copies/back  copies: 

Paper  or  fiche                                          ^ 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 

Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  Federal  agency  subscriptions 

523-5240 
275-3328 
523-5240 

For  othar  tolepboaa  numben,  •••  Hm  Raador  Akb 
at  dte  and  of  diis 


FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  pubUc's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


SAN  FRANCISCO.  CA 

WHEN: 

November  29;  at  9:00  a.m. 

WHERE: 

Room  15138. 

450  Golden  Gate  Avenue, 

San  Francisco,  CA. 

RESERVATIONS: 

Call  Mary  Walters  at  the  San  Francisco 

Federal  Information  Center, 

415-556-6600. 

SEATTLE,  WA 

WHEN:  November  30;  at  IKX)  p.m. 

WHERE:  South  Auditorium.  4th  Floor, 

915  2nd  Avenue, 

Seattle.  WA. 
RESERVATIONS:  Call  Carmen  Meier  or  Peggy  Groff  at 

the  Portland  Federal  Information  Center 

on  the  following  numbers: 

Seattle:  206-442-0570, 

Tacoma:  206-383-7970, 

Portland:  503-326-2222. 

WASHINGTON,  DC 

WHEN:  December  7,  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC. 

RESERVATIONS:  202-523-5240. 


"Contents 


m 


Federal  Register 
Vol.  54,  No.  221 
Wednesday,  November  22,  1989 


Agricultural  Marketing  Servfe* 

PROPOSED  RULES 

Cucumbers,  seedless  European,  grown  in  United  States, 
48252 

AgrlCUltur"  :  eoa'-tfTtt.it 

See  also  Agricultural  Marketing  Service;  Farmers  Home 

Administration;  Forest  Service 
NOTICES 
Small  business  competitiveness  demonstration  program, 

48287 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Homanities 

Bonneville  Power  Administration 

NOTICES 

Transmission  rates: 
Third  AC  Intertie,  OR  and  WA  non-Federal  participation 
in  northern  portion,  48299 

Centers  for  Disease  Control 

NOTICES 
Meetings: 
Minority  community-based  human  immunodeficiency 

virus  (HIV)  prevention  projects;  application 

instructions,  48321 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 

Holidays  in  the  City  Boat  Parade,  48239 

WrightsvUle  Beach  Holiday  Flotilla,  48240 
NOTICES 
Meetings: 

National  Offshore  Safety  Advisory  Committee,  48346 

New  York  Harbor  Traffic  Management  Advisory 
Committee,  48347 

Comroerce  Department 

See  also  Export  Administration  Bureau;  Foreign-Trade 

Zones  Board;  National  Oceanic  and  Atmospheric 

Administration 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

48290 

(3  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Macau,  48292 

Malaysia,  48292 

Pakistan,  48293 
Textile  consultation;  review  of  trade: 

China,  48294 

Thailand.  48295 

Defense  Department 

NOTICES 

Agency  infmiBation  coHection  activitie*  laider  ONffi  review. 
48297 


Meetings: 
Strategic  Defense  Initiative  Advisory  Committee,  48297 

Education  Department 

NOTICES 

Meetings: 
National  Assessment  Governing  Board,  48298 
Student  Financial  Assistance  Advisory  Committee,  46298 

Energy  Department 

See  also  Bonneville  Power  Administration;  Federal  Energy 
Regulatory  Commission 

NOTICES 

Natural  gas  exportation  and  importation: 
Niagara  Mohawk  Power  Corp.,  48310 
Western  Gas  Processors,  Ltd.;  correction,  48311 

Environmental  Protection  Agency 

RULES 

Hazardous  waste  program  authorizations: 

Wisconsin,  48243 
PROPOSED  RULES 
Hazardous  waste: 

Land  disposal  restrictions — 
Third  scheduled  wastes,  48372 

NOTICES 

Air  programs: 
Iron-based  diesel  fuel  additive  system  for  particulate  trap 
regeneration;  information  availability,  48311 
Committees;  establishment,  renewal,  termination,  etc.: 
Environmental  Technology  Transfer  National  Advisory 
Council,  48312 
Meetings: 
National  Drinking  Water  Advisory  Council,  48312 
Science  Advisory  Board,  48313 
Pesticide  pirograms: 
Inert  ingredients  in  pesticide  products;  policy  statement; 
lists  revision  and  modification,  48314 
Pesticide  registration,  cancellation,  etc.: 

Eastman  Kodak  Co.  et  al.,  48313 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
United  Scrap  Lead  Co.  Site,  OH,  48316 

Executive  Office  of  the  PresWsnt 

See  Management  and  Budget  Office 

Export  Administration  Bureau 

PROPOSED  RULES 

Foreign  availabilty  determination  procedures  and  criteria; 
revision,  48273 

Farmers  Home  AdminietratioM 

RULES 

Program  reguiations; 
Disaster  Assistance  Act;  implementation — 
Emergency  loan  policies,  procedures,  and 
authorizations,  48227 

Federal  Aviation  Administration 

RULES 

Control  zones,  48235 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

Ttie  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1945  and  1980 

Implementation  of  Provisions  of  the 
Disaster  Assistance  Act  of  1989 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Interim  rule  with  request  for 

comments. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  provide  special  disaster 
assistance  to  eligible  farmers  and 
ranchers  who  sustained  severe 
production  losses  to  their  1988  or  1989 
crop(s)  as  a  result  of  natural  disasters. 
This  action  is  necessary  to  implement 
the  provisions  of  the  Disaster 
Assistance  Act  of  1989,  (Pub.  L.  101-82). 
dated  August  14, 1989.  The  intended 
effect  is  to  incorporate  the  law  into 
existing  FmHA  regulations. 
DATES:  Interim  rule  effective  November 
22, 1989.  Written  comments  must  be 
submitted  on  or  before  December  22, 
1989. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration, 
USDA,  Room  6348.  South  Agriculture 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250.  All 
written  comments  made  pursuant  to  this 
notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Falcone,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division, 
Farmers  Home  Administration,  USDA, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC  20250,  telephone  (202) 
475-4019. 


SUPPLEMENTARY  INFORMATION: 

Classificadon 

This  action  was  reviewed  under 
USDA  procedures  estabhshed  in 
Department  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more.  The  language  in  the  Disaster 
Assistance  Acts  of  1988  and  1989, 
pertaining  to  FmHA.  are  very  similar.  As 
of  October  18, 1988,  requests  for  1689 
counties  were  received  by  FmHA  to  be 
designated  as  disaster  areas  as  a  result 
of  disasters  occurring  in  1988.  There  was 
1565  primary  and  212  contiguous 
counties  approved  as  of  that  date.  As  of 
October  10, 1989.  requests  for  670 
counties  had  been  received  by  FmHA  to 
be  designated  as  disaster  areas  as  a 
result  of  disasters  occurring  in  1989. 
There  were  172  primary  and  163 
contiguous  counties  approved  as  of  that 
date.  Based  upon  the  above  information, 
it  is  evident  there  will  be  less  demand 
for  emergency  assistance  from  FmHA 
under  the  1989  Act  than  under  the  1988 
AcL  even  considering  the  anticipated 
loans  to  be  made  as  a  result  of 
Hurricane  Hugo.  In  Fiscal  Year  1989, 
2806  emergency  (EM)  loans  were  made, 
totaling  $73.5  million.  Only  twelve 
farmers  received  guaranteed  operating 
(OL)  loan  assistance  in  Fiscal  Year  1989. 
under  regulations  developed  as  a  result 
of  the  Disaster  Assistance  Act  of  1988. 
totaling  approximately  $536,000. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  notice,  7  CFR  part  3015, 
subpart  V  (48  FR  29115).  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23,  2983), 
Emergency  Loans  and  Farm  Operating 
Loans  are  excluded  from  the  scope  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Programs  Affected 

These  changes  affect  the  following 
FmHa  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404 — Emergency  Loans. 

10.406 — Farm  Operating  Loans. 


Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Enviroimiental  Program."  It 
is  the  determination  of  FmHA  diat  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Enviroimiental  Policy  Act 
of  1969.  Public  Law  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Discussion  of  Interim  Rule 

FmHA  is  implementing  this  interim 
rule  immediately  with  a  30-day  comment 
period.  The  "Disaster  Assistance  Act  of 
1989."  (Pub.  L  101-82),  dated  August  14, 
1989.  amended  FmHA's  statutory  loan 
making  authorities.  It  is  necessary  to 
implement  these  authorities  upon 
publication  to  provide  immediate 
assistance  to  farmers  and  ranchers  who 
have  suffered  major  crop  production 
losses  as  a  result  of  natural  disasters  in 
1988  or  1989.  During  the  most  recent 
major  disaster,  many  farmers  and 
ranchers  suffered  major  crop  production 
losses  in  the  Virgin  Islands.  Puerto  Rico. 
South  Carolina  and  North  Carolina  as  a 
result  of  Hurricane  Hugo  in  September 
1989. 

Fanners  who  have  suffered  severe 
production  losses  are  in  dire  need  of 
disaster  program  assistance  to  purchase 
livestock  feed  for  replacement  of  feed 
crops  lost  as  a  result  of  the  di8aster(s). 
and  to  repay  creditors  and  suppliers 
aimual  production  loans,  open  supplier 
accounts,  and  installments  due  on 
intermediate  and  long  term  debts. 

Also,  farmers  who  do  not  qualify  for 
Emergency  (EM)  loans  may  be  in  need 
of  refinancing  and  reamortizing  or 
rescheduling  their  1989  operating  loans 
and/or  the  annual  installments  due  on 
other  farm  debt,  which  their  present 
lenders  will  be  reluctant  to  do  without 
an  FmHA  guarantee. 

The  Act  mandates  changes  in  the 
emergency  loan  regulations  and  the 
guaranteed  operating  loan  regulations. 
These  changes  ease  the  requirements  for 
obtaining  assistance  under  these 
programs,  as  did  previous  changes  made 
as  a  result  of  the  Disaster  Assistance 
Act  of  1988.  By  implementing  these 
regulations  immediately,  assistance  can 
be  provided  to  many  needy  farmers  and 
ranchers  who,  without  this  assistance, 
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would  be  in  danger  of  losing  their 
operations. 

Background 

The  loan  making,  supervision  and 
servicing  of  FmHA  borrowers  is 
governed  primarily  by  the  Consolidated 
Farm  and  Rural  Development  Act 
(CONACT)  [7  U.S.C.  1921  et  seq.).  The 
purpose  for  revising  the  FmHA 
regulations  at  this  time  is  to  implement 
various  sections  of  the  Disaster 
Assistance  Act  of  1989  (Pub.  L  101-62). 
as  it  applies  to  certain  farmer  program 
loans.  The  sections  of  the  Act  affecting 
FmHA  are  as  follows: 
Section  107 — Crop  Insurance  Coverage 

for  the  1990  Crops. 
Section  301 — Emergency  Loans. 
Section  302—1990  Farm  Operating 

Loans. 

Due  to  the  urgent  need  of  financial 
assistance  for  many  farmers  and 
ranchers.  FmHA  has  expedited  the 
implementation  of  these  changes. 

Changes 

The  existing  emergency  (EM)  loan 
regulations  state  that  applicants  will  not 
be  eligible  for  EM  loans  to  cover 
damages  and  losses  to  any  crop(8) 
harvested  after  December  21. 1986, 
which  was  not  insured,  but  could  have 
been  insured  with  Federal  Crop 
Insurance  Corporation  (FCIC)  crop 
insurance  or  multi-peril  crop  insurance, 
unless  the  crop(s]  could  not  be  planted 
due  to  the  declared/designated/ 
authorized  di8aster(8].  The  Disaster 
Assistance  Act  of  1988  suspended  this 
requirement  for  farmers  and  ranrhers 
who  suffered  severe  crop  production 
losses  due  to  drought  and  other  natural 
disasters  in  1968.  and  who  otherwise 
qualified  for  emergency  loan  assistance 
due  to  crop  production  losses  in  1988. 
The  Disaster  Assistance  Act  of  1989 
again  suspends  this  requirement  for  crop 
production  losses  in  1969.  These  Acts 
waive  this  requirement  only  for  crops 
planted  for  harvest  in  1988  and  1989. 

While  the  1989  Act  provides  for  the 
waiver  of  crop  insurance  for  the  1989 
crop  year,  it  requires  that  eligible 
applicants  must  agree  to  purchase  multi- 
peril  crop  insurance  for  the  1990  crop  or 
commodity  which  suffered  disaster 
losses  due  to  natural  disasters  in  1968  or 
1989,  and  for  which  the  EM  loan  is 
sought.  However,  if  any  of  the  following 
conditions  exist,  the  applicant  will  not 
be  required  to  obtain  1990  crop 
insurance: 

(1)  Crop  insurance  is  not  available  for 
the  crop  for  which  the  loan  is  sought. 
(This  means  that  crop  insurance  must 
have  been  applied  for  during  the  open 
season  for  the  crop(s)  in  question,  and 


not  that  it  was  unavailable  at  the  time  of 
appUcation  for  the  EM  loan). 

(2)  The  applicant's  armual  premium 
rate  for  the  crop  insurance  will  be  more 
than  25  percent  greater  than  the  average 
premium  rate  charged  for  insurance  on 
the  1989  crop  in  the  county  where  the 
applicant's  fanning  operation  is  located: 

(3)  The  annual  premium  for  such  crop 
insurance  is  greater  than  25  percent  of 
the  amount  of  the  EM  loan  sought. 

(4)  The  applicant's  1989  production 
loss,  with  respect  to  the  crop(s)/ 
commodity(ies)  for  which  the  EM  loan  is 
made,  does  not  exceed  65  percent. 

(5)  The  applicant  can  establish,  by 
appeal  to  the  FmHA  County  Committee, 
that  the  purchase  or  crop  insurance 
would  impose  an  undue  fmancial 
hardship,  and  that  a  waiver  of  the 
requirement  to  obtain  crop  insurance 
should  be  granted  by  the  County 
Committee. 

The  crop  insurance  requirement  on 
the  new  crop,  along  with  the  existence 
of  any  of  the  conditions  to  waive  it.  was 
also  addressed  under  the  Disaster 
Assistance  Act  of  1988,  but  this 
requirement  has  been  superseded  by  the 
1989  Act. 

The  law  also  requires  FmHA  to 
provide  guaranteed  operating  loans, 
through  September  30, 1990.  to  farmers 
and  ranchers  who  are  eligible  for 
Agricultural  Stabilization  and 
conservation  Service  (ASCS)  disaster 
program  payments  under  subtitle  A  of 
title  1  of  th^  Disaster  Assistance  Act, 
and  who  meet  the  existing  eligibihty 
requirements  for  a  guaranteed  operating 
loan.  Such  guaranteed  loans  may  be 
made  to  refinance  and  reamortize  1989 
annual  operating  credit,  and/or  1969 
and/or  1990  annual  installments  due 
and  payable  on  real  estate  and  chattel 
debt,  to  applicants  who  are  unable  to 
make  payments  as  a  result  of  losses 
casued  by  excess  moisture,  freeze, 
storm,  or  related  condition  occurring  in 
1969,  or  drought  or  related  condition 
occurring  in  1988  or  1989.  The 
borrower's  account(s)  with  such  lender 
must  have  been  current  prior  to  1989;  the 
lender  must  allow  the  borrower  to  repay 
such  refinanced  loans  and  installments 
over  a  period  of  up  to  six  years  from  the 
original  due  date  of  the  loan(s)  or  the 
installment(8)  refinanced;  and  the 
borrower  must  otherwise  meet  the 
criteria  established  for  guaranteed 
opreating  loan  borrowers,  as  prescribed 
in  subtitle  B  of  the  CON  ACT. 

Additionally,  the  law  requires  FmHA 
to  provide  guaranteed  operating  loans, 
through  September  30. 1990.  to  farmers 
and  ranchers  who  have  incurred  major 
losses  due  to  excess  moisture,  freeze, 
storm,  or  related  condition  occurring  in 
1989,  or  drought  or  related  condition 


occurring  in  1988  or  1989,  and  who 
cannot  pay  their  1989  operating  debt 
and/or  1990  installments  due  on  other 
farm  debt.  Guarantees  under  subtitle  B 
of  the  CONACT  would  be  available  to 
borrowers  who  prove  production  losses 
of  sufficient  quantity  to  quahfy  for 
ASCS  disaster  program  benefits. 

The  requirements  for  guaranteed  loan 
assistance  addressed  under  the  Disaster 
Assistance  Act  of  1989  are  similar  to 
those  addressed  under  the  Disaster 
Assistance  Act  of  1968. 

Several  minor  grammatical  and 
typographical  changes  have  been  made 
for  clarification  purposes. 

List  of  Subjects 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance. 

7  CFR  Part  1980 

Agriculture,  Loan  programs — 
agriculture. 

Therefore,  chapter  XVIII.  title  7.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1945— EMERGENCY 

1.  The  authority  citation  for  part  1945 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  5  U.S.C  301:  7  CFK 
2.23;  7  CFR  2.70. 

Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Authorizations 

2.  Section  1945.167  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9194S.167    Loan  Hmltattora  and  special 
provWona. 

(a)  EM  loans  are  not  authorized  for 
losses  to  crops  grown  in  areas  where 
FCIC  crop  insurance  or  multi-peril  crop 
insurance  is  available.  Applicants  will 
not  be  eligible  for  EM  loans  to  cover 
damages  and  losses  to  any  crop(s] 
harvested  after  December  31, 1986, 
which  was  not  insured,  but  could  have 
been  insured  with  FCIC  crop  insurance 
or  multi-peril  crop  insurance.  In  such 
instances,  applicants  will  not  qualify  for 
EM  loans  based  on  losses  to  those  crops 
which  could  have  been  insured  against 
the  losses,  unless  the  crop(s)  could  not 
be  planted  due  to  the  declared/ 
designated/authorized  disaster(s). 
However,  as  a  result  of  1986  and  1969 
natural  disasters,  the  Disaster 
Assistance  Acts  of  1986  and  1969 
provide  for  the  waiver  of  this  mandatory 
crop  insurance  requirement,  but  only  for 
crops  planted  for  harvest  in  1988  or  1989. 
Under  these  waiver  provisions,  disaster 
related  production  losses  sustained  to 
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1988  or  198»esa|»;  {Wanted  for  harvest  in 

1988  or  19881  w^  be  counted  m  Hre 
eligibility  cafculatfon  and  the  meximum 
EM  Iban  entitlement  detenninalion, 
regardless  of  whether  or  noi  csep 
insurance  was  availaible  to  the- 
applicant,  orwhether  or  not  such 
insurance  wa*  purchased  by  the 
applicant  "Planted  for  harvest  ia  1986 
or  19881'  means: 

[t]For  annual  crops,  planted  for 
harvest  in  1988  or  1989;  and 
[2)  For  perennial  crops,  planted  m 

1989  or  earlier  and  producing  an  annual 
crop  for  harvest  in  1988  or  1989. 
***** 

3.  Sectien  1945.189  is  amended  by 
revising  die  introdtictory  text  of 
paragraph  ((r)f3),  and  by  revising 
paragraphs  (n)(5)  (n),  (iv)  and  (v).  and 
(n]t6]  to  read  as  EoUows: 

§1948.168    Saeurily  requtrementa. 

(5]  As  a  resuft  of  1988  and  1989 
natural  disasters  affecting  1968  or  1989 
crops,  the  Disaster  Assistance  Acta  of 
1966  and  1989- provide  that  ati  recipients 
of  EM  loans,  based  on  1986  or  1989 
production  losses,  must  agree  to  obtain 
multi-peril  crop  insurance,  under  the 
Federal  Crop  Ihsurance  Act  for  the  1990 
crop/commodity  which  sufi'ered  disaster 
losses  in  1988.ar  1989.  and  for  which  the 
EM  loan  is  sought.  However,  apphcants 
shall  not  be  required  to  obtain  crop 
insurance  for  a  1990  crop/conunedity 
when  any  one  of  the  following 
conditions  exists: 


(ii)  The  applicant's  annual  premium 
rate  for  crop  insurance  will  be  more 
than  25  percent  greater  than  the  average 
premium  rate  charged  for  insurance  on 
the  1988  or  1989  crop  (depending  upon 
which  y^ar'S' losses  are  claimed)  in  the 
county  where  the  applicant's  farming, 
operation  is  located; 
***** 

(iv)  The  applicant's  1988  or  1989 
production  loss,  with  respect  to  the 
crop(s)  for  which  the  EM  loan  is  made, 
does  not  exceed  65  percent.  Calculations 
for  this  determination  will  be  performed 
by  ASCS  and  entered  on  Form.  FmHA 
1945-29.  "ASCS  Verification  of  Farm 
Acreages,  Production  and  Benefits,"  in 
part  II,  colunm  [h).  The  ASCS  Couaty 
Office  will  enter  all  crops  fior  which  as 
applicaiica  Coc  disaster  assistance  has 
been  filed  in  the  disaster  year  for  each 
fan»  unit  and  enter  the  percent  of  loss 
after  eeiii  aop  listed.  Any  listed  crop 
that  has  a  hns>gEeatBrtkat  05  percent 
must  be  insaaeA  fiartaSQ;.  if  it  is  piaoiied 
to  be  plaaladi.Any  listed  crop  thet  does 
not haniu-e less  gtealSE  tlian. 65  pereent 


willBathawanmawaHca  i»4«Hmn«it 
but  Enf  soTPBfverv  sneaM'  tw  encoufaged 
to  purchase  insurance  on  afl  crop*  ftir 
which  it  is  available; 

[mI  The  applicant  can  establiJrii»  by 
appeal  to  the  FmHA  County  Committee, 
that  the  purchase  of  crop  insurance 
coverage  would  impose  an  undue 
financial  hardship:,  Le..  the  premiumi  cost 
of  the  required  insurance  woald  prevent 
the  applicant  from  projectiTig  a  positive 
cash  flbw,  and  thus  disqualify  the 
applicant  for  EM  loan  assistance.  Each 
appeal  to  the  County  Conimiltee  for 
waiver  of  purchasing  crop  insurance  for 
the  1990  crQp(s]  must  be  accompanied 
by  a  completed  "Farm  and  Home  Plan." 
Form  FmHA  431-2,  or  comparable  plan 
of  operation  for  1900,  si^ed  by  the 
applicant  and  the  County  Supervisor. 
When  the  County  Commrttee  approves 
the  waiver,  it  will  be  so  stated  on  the 
"County  Committee  Certification  or 
Recommendation,"  Form  FmHA  44a-Z  If 
the  County  Committee  denies  the 
waiver,  that  decision  will  be 
documented  on  Form  FmHA  440>-2  and 
the  apphcant  will  be  given  full  appeal 
rights  under  subpart  B'  of  part  T90O  of 
this  chapter,  "Farmers  Home 
Administration  Appeal  Procedure." 

(6)  When  an  applicant  purchases  the 
necessary  crop  insurance  for  1990  as  a 
condition  to  Deceiving  an  EM  loan  and, 
after  the  EM  Loan  ia  doaed,  allowa  the 
policy(ie9}  to  lapse  or  cause  it  (them)  to 
be  canceled  before  compietioa  of  the 
1990  production  year,  the  borrower  will 
become  immediately  liable  for  full 
repayment  of  all  principal  and  interest 
outstanding  on  any  EM  loan  made  under 
the  provisions  of  tide  I,  subtitle  A. 
section  lOTfd)  of  the  Disaster  Assistance 
Act  of  1989.  The  loan  approval  official 
will  insect  thia  requirement  in  item  41  of 
Form  FmHA  1940-1,  "Request  for 
Obligation  of  Funds,"  which  is  signed  b; 
the  apphcant  and  the  FmHA  loan 
approval  official 


PART  T980— GENERAL 

4.  The  authority  citation  fer  part  1980 
is  revised  thread  as  fbllows: 

Authoiity:  7  U.S.C  1988;  42  U.S.C.  1400;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B— Farmer  Prosram  Loans 

5.  SectSon  1980;101(a)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

91960.10t    Introduction. 

*  *  *  Exhibit  G  eontains  the  policies 
and  procedures  modifying  the 
Gaaraaleed  Operating.  (OL)  \oa& 
reguiations  (Loan  Note  Coaanteea 
Only),  as  described  in  §  1990.175^  of  thia 


subpart,  to  incorpwatfr  the  provision*  of 
Pubhc  LaiMT  iai-82.  t^  "Diaa^a' 
Assistance  Act  of  IStbi" 

***** 

6.  Exhi^  G  ol  aiibpvi  Bt  ia  levieed  t« 
read  aa  fellowac 

Exhibit  G  of  Subpart  B — 1990  Fapn  Operating 
Loans  Authorized  By  Tb«  "Diaattar 
Assistance  Ad  of  1889" 

/.  General 

This  exhitnl  cootBins  policies  and 
procedures  modi^iag  the  guaranteed 
operating  (OL)  loan  reguJatioos.  L.aan  Note 
Guarantees  Only,  aa-described  in  &  1980.175 
of  thi«  subpart,  io  implsfflant  the  proviaions 
of  Public  L«w  lSl-82,  \he  "Disaster 
Assistance  Act  sf  1980: "  Subparts  A  and  B  of 
part  1080  aw  applicable  to  this  program, 
except  as  modified  by  this  exhibit.  OL  Io«t 
note  guarantee  oequesta  from  lenders,  under 
this  Exhibit  mnat  be  approved  aaiarbe&m 
September  30, 199a 

//.  IntKiduction 

The  autisartbes  contained  in  thia  exhibit 
enable  FmHA  to  guarantee  loans  made  by 
lenders,  as  set  forth  in  subparts  A  end  K  of 
part  isao,  under  subtitle  B  of  the 
Conflohdatad  Farm  and  Rural  Dfeveiepinent 
Acti  as  modified  by  title  HI,  section  39E.  of 
the  "Dfsaetw  Assistance  Act  of  1989."  The 
purposes  of  ttiese  OL  loans  include: 
refinancing  and  reamortizing  1969  annual 
operating  loans,  and/or  1969  and/or  1990 
installments  that  are  or  will  become  due  and 
payable  during  1989  and/or  1990  on  real 
estate  debt  (including  buildings  and  storage 
facilities),  farm  equipment  debt  livestock 
debt,  or  other  operating  debt  of  farmers  and 
ranchers  that  otherwise  cannor  be  repaid  due 
to  major  production  losses  sustained  as  a 
result  of  drought  or  related  condition 
occurring  in  1988  or  1989.  or  excess  moisture, 
freeze,  storm  or  related  comlition  occurhng  in 
1989. 

///.  Definitions 

A.  Farmer.  A  producer  of  agricultural 
cropsVcammodities  for  sale'  in  the  marlcet 
place.  Includes  crop  farmers,  livestock, 
ranchers  and  producers  of  livestock  products, 

B.  Installment.  An  amortized  paymenl 
scheduled  uxtder  the  terms  of  a  promisaary 
note.  For  loans  made  a»  annual  crop  loans, 
the  totai  amount  due  is  th«  in&tallmeot.  Fos 
notes  with  »  demand  payment  featare.  reier 
to  pac^rmgb.  IV  C(5]  o£  this  Exhibit  for 
clarification  of  oonditionfl  tlial  pertain  tb 
refinancing  such  notes. 

C.  Major  loBsea.  Production  losses,  as 
defined  by  ASCS.  of  sufficient  magnitude  to 
qualify  a  producer  for  ASCS  emergency 
livestock Aseiatance  or  disaster  prograot 
payments. 

D;  Siperatiag  loan.  A  loei  made  for  may 
authorized  annual  operating  loan  parpose,  for 
calendar  year  1989,  as  stated  in  S^  198e.l75(c) 
of  subpart  B.  for  whish.  payment  cannot  be- 
mads due  tadnHighr  or  pelated  conditiMi' 
occurring  in  1988  or  1989,  or  excess  moisture, 
freeze.  stOnnsF  related  condition  occurring  iii 
1989. 
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IV.  Program  Administration 

Loan  guarantee  requests  will  not  be 
approved  until  a  determination  is  made  by 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  that  the 
applicant  is  eligible  for  benefits  under  an 
ASCS  livestock  feed  program  or  disaster 
payment  program,  or  that  the  borrower 
incurred  major  production  losses  as 
determined  by  ASCS,  but  for  other  reasons  is 
not  eligible  for  ASCS  disaster  program 
benefits.  The  use  of  such  beneflts  must  be 
considered  Hrst  for  reducing  the  applicant's 
outstanding  Tmancial  obligations  incurred  in 
the  disaster  year.  This  is  to  ensure  that  loan 
guarantees  are  not  approved  in  excess  of  the 
farmer's  actual  financial  needs. 

A.  Eligibility.  Farmers  and  ranchers  who 
are  determined  eligible  to  receive  disaster 
program  benefits  from  ASCS,  based  on 
production  losses  to  any  commercial  crop 
grown  for  harvest  in  1989,  may  receive  loans 
from  lenders,  guaranteed  by  FmHA.  subject 
to  the  eligibility  requirements  contained  in 
{  1980.175(b)  of  this  subpart,  and  the 
following: 

(1)  Guarantees  will  be  approved  only  for 
those  farmers  unable  to  make  scheduled 
payments  on  their  1989  annual  operating 
loans  and/or  1989  and/or  1990  scheduled 
installments  on  other  farm  debts,  as  a  result 
of  the  conditions  stated  in  paragraph  II  of  this 
exhibit.  If  a  request  is  made  to  refmance  an 
installment  not  yet  due  and  payable,  the 
projected  plan  of  operation  must  show  that 
the  applicant  will  be  unable  to  meet  the 
installment  when  it  comes  due. 

(2)  Farmers  must  otherwise  be  current  with 
their  obligations  to  the  lender  making  the 
guaranteed  loan,  when  the  guarantee  is 
approved.  If  a  guarantee  is  approved  to 
refmance  installments  due  more  than  one 
creditor,  the  applicant  must  be  current  with 
all  creditors  refinanced,  when  the  guarantee 
is  approved. 

(3)  The  lender's  guarantee  request  package, 
as  prescribed  in  J  1980.113  and  Exhibit  A  of 
this  subpart  will  contain  a  properly  executed 
(signed  by  an  authorized  ASCS  official)  Form 
CCC  441,  "Application  for  1989  Disaster 
Benefits,"  with  attached  worksheet,  "1989 
Disaster  System  Producer  Calculated 
Payment  Report,"  for  each  farm.  This  will 
establish  that  the  farmer  has  been 
determined  eligible  by  ASCS  for  a  disaster 
program(s)  payment(s). 

(4)  The  FmHA  County  Committee  will 
certify  that  the  applicant  meets  the 
requirements  contained  in  \  1980.175(b]. 

B.  Limitations.  Farmers  will  not  be  eligible 
for  loan  guarantees  under  this  Exhibit,  if  their 
ASCS  disaster  benefits  are  only  in  the  form(s) 
of: 

1.  Assistance  for  haying  and  grazing  CRP 
acreage,  as  addressed  in  subtitle  D  of  title  I  of 
the  Act; 

2.  Assistance  for  orchard  farmers,  under 
subtitle  B  of  title  I  of  the  Act; 

3.  Emergency  livestock  assistance,  under 
title  II  of  the  Act: 

4.  Livestock  water  assistance,  under 
section  502  of  title  V  of  the  Act:  or 

5.  Forest  crop  assistance,  under  subtitle  C 
of  title  I  of  the  Act. 

C.  Loan  Purposes.  Eligible  loan  purposes 
include  any  of  the  following: 


1.  Refmancing  1989  annual  operating  loans. 

2.  ReHnancing  1989  loan  installments. 

3.  Refinancing  1990  loan  installments. 

4.  Loans  or  loan  installments  to  be 
refmanced  must  be  due  or  will  become  due 
and  payable  during  1989  or  1990,  and  must 
have  been  incurred  for 

(a)  real  estate  debt  (including  buildings  and 
storage  facilities); 

(b)  farm  equipment  debt; 

(c)  livestock  debt;  or 

(d)  other  operating  debt. 

5.  When  a  creditor  or  lender  requests 
refinancing  of  a  promissory  note  that 
contains  a  demand  payment  feature,  and  the 
debt  was  incurred  for  more  than  one  purpose, 
e.g.,  operating  expenses,  machinery  and/or 
equipment  purchase,  debt  carryover,  and 
other  capital  expenditures,  only  the  annual 
operating  expense  portion,  plus  an  amount 
equivalent  to  an  annual  installment(s)  for 
each  of  the  other  purposes,  can  be  included  in 
the  guaranteed  loan. 

D.  Terms.  1989  annual  operating  loans  and/ 
or  1989  and/or  1990  installments  refinanced 
will  be  scheduled  for  repayment  on  terms 
that  will  provide  the  borrower  a  reasonable 
opportunity  to  continue  to  receive  new 
operating  credit  while  repaying  the 
guaranteed  loan.  When  a  loan  is  made  to 
refinance  more  than  one  installment  with  the 
setme  creditor,  or  more  than  one  installment 
with  different  creditors,  the  term  of  the 
guaranteed  loan  will  be  limited  to  not  more 
than  6  years  from  the  original  due  date  of  any 
installment  being  refinanced. 

1.  This  Exhibit  does  not  preclude 
participation  by  more  than  one  lender. 

2.  Different  lenders  of  the  same  applicant 
may  request  separate  guarantees  when 
refinancing  their  installments,  provided: 

(a)  Separate  notes  are  taken  and 
repayment  of  each  note  does  not  exceed  6 
years  from  the  original  installment  due  date; 
and 

(b)  The  security  requirements  in  S  1980.175 
(g)  and  (h)  are  met.  except  as  stipulated  in 
paragraph  IV  E  of  this  exhibit. 

E.  Security.  Adequate  security  must  exist 
and  be  maintained  for  the  proposed  debt(s]  to 
be  refinanced.  A  current  market  value 
appraisal  will  be  completed  in  accordance 
with  S  1980.113(d)(9)  of  this  subpart  to  ensure 
that  sufficient  collateral  equity  exists  to  fully 
secure  the  loan  being  guaranteed. 

1.  Section  1980.175(d)(5)  of  this  subpart, 
which  requires  separate  and  identifiable 
security,  will  not  apply,  junior  liens  on 
collateral  may  be  accepted  when  practical 
and  agreeable  with  the  lender  proposing  the 
loan. 

2.  When  a  lender  requests  a  guarantee  for 
refinancing  its  own  debt  secured  by  chattels, 
a  new  financing  statement  will  be  required  to 
implement  the  requirements  of  §  1980.109(b) 
(1)  and  (2).  A  hen  search  will  be  made  to 
show  that  the  proposed  collateral  is,  in  fact, 
encumbered  by  the  lender  and  the 
subsequent  filing  will  give  the  intended  junior 
lien  position.  For  these  loans,  the  loan 
agreement,  promissory  note,  and  any  new 
security  instruments  will  include  language 
stating: 

(a)  The  security  position  of  the  guaranteed 
loan  being  made  is  junior  to  the  lender's 
original  lien,  and 


(b)  The  amount  of  the  prior  lien. 

3.  For  real  estate  installments  being 
refinanced,  the  best  lien  obtainable  on  the 
real  estate  serving  as  collateral  for  the  loan, 
may  be  accepted,  provided  the  junior  lien 

.  position  will  a^ord  sufficient  collateral 
equity  to  fully  secure  the  guaranteed  loan 
being  made.  If  the  junior  lien  will  not  fully 
secure  the  new  loan,  lender  must  obtain 
additional  collateral  having  sufficient  equity 
to  assure  the  new  guaranteed  loan  will  be 
fully  secured.  This  will  be  accomplished  by 
either  subordination  of  an  existing  lien(9)  on 
the  real  estate  in  question  or  a  lien  on  other 
real  estate  having  sufficient  collateral  equity 
to  make  up  the  deficiency  in  security  value. 

4.  When  a  single  loan  is  made  to  refinance 
more  than  one  creditors'  installments,  the 
best  lien  obtainable  may  be  taken,  as  a 
minimum,  on  the  same  items  of  collateral  that 
serve  as  security  for  the  loan  installments 
being  refinanced,  provided  the  sum  of  the 
liens  against  the  collateral  does  not  exceed 
the  present  market  value  of  the  collateral. 

F.  Servicing.  1.  Servicing  of  loans  made 
under  this  Exhibit  will  be  in  accordance  with 
S  1980.130  of  this  subpart,  paragraph  IX  of 
form  FmHA  449-35,  "Lender's  Agreement," 
and  paragraph  VII  of  exhibit  A.  attachment  1, 
"Approved  Lender  Program.  Lender's 
Agreement." 

2.  If  it  becomes  necessary  for  the  lender  to 
make  a  protective  advance  to  protect  or 
preserve  the  collateral,  or  if  liquidation 
becomes  necessary,  the  lender  will  determine 
whether  a  substantial  recovery  can  be  made. 

G.  Appeals.  Adverse  decisions  by  FmHA 
officials  will  be  processed  in  accordance  with 
subpart  A  of  part  1980  and  subpart  B  of  part 
1900  of  this  chapter. 

Dated  October  24, 1989. 
Neal  Sox  Johnson, 

Acting  Administrator,  Farmers  Home 
Administration. 
[FR  Doc.  89-27447  Filed  11-21-88:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  ParU  103  and  299 

[INS  Na  1254-89] 

RIN1115-AB11 

Immigration  and  Naturalization  Service 
and  Executive  Office  for  Immigration 
Review,  Fee  Review 

aqency:  Immigration  and  Nattu-alization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  This  interim  rule  amends  the 
fee  schedule  of  the  Immigration  and 
Naturalization  Service  and  the 
Executive  Office  for  Immigration 
Review  by  charging  a  new  fee  for  Form 


II 
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1-765,  Applteation  for  Employment  This 
change  is  necessary  to  place  the 
financial  burden  of  providing^  this 
specral  sepvice  and  benefit  which  does 
not  accrue  to  the  general  public  at  large 
on  the  recipienta  ef  this  specfai  service 
and  benefit.  The  $35.00  f^  refleeta  the 
current  recovery  coat  of  previdi!^  this 
special  service  and  benefu,  taking,  into 
account  public  policy  and  other 
pertinent  facta. 

DATMcThis  mle  is  elective  November 
22..  19B8.  Conaneots  most  be  received  on 
or  before  December  22, 1989. 
ADORCSS:  Please  submit  written 
comments,  in.  tnplicata,  to>  Director. 
Policy  Diiectivea  and  Instructions.. 
Immigration  and  Naturalization  Service, 
room  2011,  425  I  Street,  NW.. 
Washington,  DC  20536. 

FOR  FURTMER  tNFORMAiqON  CONTACT: 

Charles  S  Thomason,  Systems 
Accountant,  Finance  Branch, 
Immigration  and  Naturalization  Service, 
425 1  Street,  NW.,  Washington.  DC 
20536,  telephone.-  (202)  633-4705.  Gerald 
S.  Hurwitz,  Counsel  to  the  Director, 
Executive  Office  for  Immigration 
Review.  5203  Leesburg  Pike,  Falls 
Church,  VA  22041,  Telephone:  (703^  756- 
6470. 

SUPPLEMENIARY  IMf  ORMAIiON:  The 

Department  of  Justice  published  in  the 
Federal  Register  on  June  20. 1989,  at  54 
FR  25912  a  draft  of  the  I-''65  and  the 
following  information  about  the  fEmn 
itself: 

(l)TheUUeoftheform; 

(2)  The  agency  form  number  and  the 
applicable  component  of  the  Department 
sponsoring  the  collection; 

(3]  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond  as  well  as  a  brief  abstract; 

(5)  An  estima  te  of  the  total  number  of 
respondents  and  the  amount  of 
estimated  time  it  takes  each  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  hours  associated  with  the 
collection;  and 

(7)' An  indication  as  to  whether 
section  3S04(b)  of  Pub.L  96-511  applies. 

Upon  a  review  of  comments  received, 
the  Form,  which  included  a  $35.09  filing 
fee,  wa»  approved  by  the  Office  of 
Manaf?enien<  and  Budget  on  August  2T, 
1988.  Thereftire.  the  foMowing^  new  fee  » 
in  effect. 

1.  A  fee  for  filing  form  F-765. 
Permissfon  for  Non-immigrant 
Employment,  in  the  amount  of  S95.0O; 

The  reason  for  this  procedure  is  to 
promptly  make  a  change  while  allbwtng 
time  for  me  Service  to  consider 
suggested  changes  and  public  comment. 


In  accordance  with  5  IT.S.C.  605[bJ,  the 
Attorney  General  certi*ips  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles. 

This  Fule  would  not  be  a  majorrule 
within  the  meaning  of  section  l(bl  of 
E.0. 12291,  nnr  does  this  rule  have 
federafism  implications  wairantiag  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  EO.  12612.  The 
informa^n  collection  requirement 
contained  in  this  rule  has  been  cleared 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  under  OMB 
Control  number  1115-0163, 

List  of  Sofojacts  in  I  CFR  Ptet  10$ 

Administrative  practice  and 
procedures.  Archives  and  records, 
Authority  delegation.  Fees,  Forms. 

Accordingly,  chapter  I  af  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  103— POMPEftS  MID  DUTIES  OF 
SERinCE  OFFICERS:  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103  of 
title  8  continues  to  read  as  follows: 

AHtkatity:  5  U.S.G.  522(a):  8  U.S.G.  1101, 
1103, 1201. 1301-1305. 1351, 1443. 1454, 1465; 
28  U.S.C.  17481  7  U.S.C.  2243;  31  U.S.G.  9701; 
E.0. 12356.  3  GFR,  1982  Comp.,  p.  166;  8  CFH 
part  2. 

2.  In  §  103.7,  paragraph  (b)(1)  ia 
amended  by  adding  in  numerical  ocdec; 

S103.r   [AmendM] 

*  •  *  <r  • 

(b)  •     *     * 

(ir  *  • 

ForiB'  t-7fi5.  Fat  filing  applicatirai  for 
employment  authorization  pursuant  to  ft 
CFR  274a.l3,  Applicants  must  pay  a  fee 
of  thirty-five  ($35.00)  dollars  to  be 
remitted  in  the  form  of  cash,  check,  or 
money  order. 


PART  299— [AMENDED) 

3.  The  authority  citation  for  part  299  of 
title  8  continues  to  read  as  follows: 

AutlMnlyc  8  U.SC  1101,  HOa  8  CFR  part  2. 

4.  Section  299.1,.  Prescribed  forms,  is 
amended  by  adcfing  in  numerical  order 

§29llt    [i 


5.  Section  299.5,.  Diap^y  of  Control 
Numbers,  is  amended  by  adding:  in 
numerical  order 

S  299.8    [Anendedl 


INS  fOfTTt  No.           tNS  foim  Mto 

tt.                    &                     •                     e 

1-7166 AppteatKW  f» 

Employment 

Authonzation. 

•              •              ■              * 

ui6-oi«a 

Form  No..  Title  aad  D*acripti»n. 

FbfBk  I-7W  (»-2l-89] — AppKca  tion  for 
Employment  /toner ixatfon. 


Dated:  Noveinbei  16. 1960. 
Gene  McNarjik, 
Commissiaaer. 

[FR  Doc.  89^27535  FtlKi  11-21-80!:  6(46  amj 
BILUNG  CflOl  4«10-«1^ 


NATIOMAL  CREDIT  UNION 
ADMINISTRATION 

1 2  CFR  Parts  70»,  702  9n&  741 

Definitfoner  Reserves;  Full  and  FaOr 
Disclosure 

agency:  National  Credit  Union 
Administration  (NCUA). 

action:  Final  rule. 

summary:  The  NCUA  Board  (Board) 
requested  comments  in  Ottober  T987  (52: 
FR  38771.  October  19, 1987),  on  proposed 
changes  to  NCUA  Rules  and  Regulations 
defining  the  "loans  and  risk  assets"  that 
determine  Federal  credit  union  and 
federally  insared  state  credit  union 
reserve  requirements.  This  initial 
comment  period  produced 
approximately  300  comments. 

After  review  of  the  comments,  the 
Board  determined,  at  its  April  14, 1988, 
meeting  that  a  review  of  the  statute, 
regulation  and  accounting  procedures 
involving  reserves,  risk  assets,  and 
reserve  transfers  should  be  made  and 
that  NCUA  should  work  with  credit 
imions,  state  regulatory  authorities  and 
credit  union  organizations  to  develop  a 
systematic  approach  to  the  issue  of 
capital  in  credit  onions.  This  final  rule  is 
a  prodnct  of  that  process  and  an 
analysis  of  comments  received  itom  the 
credit  union  industry.  The  amendments 
to  the  rule  are  as  follows: 

(Tt  InvestraenlSB  with  remaiaing^ 
maturities-  in  excess  of  J  years  are 
included  in  the  definition  of  risk  assets, 
except  for  these  idenyfiedas  exclusions 

(2X  The  Aflowance  Ibi  Investment 
Losses  iia  included  wilh<  the  Rfgular 
Reserve,  and  AITowance  for  Loan  Losses 
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when  determining  the  minimum  amount 
of  gross  income  to  be  transferred  to  the 
Regular  Reserve. 

(3)  Each  Federal  credit  union  board  of 
directors  is  authorized  to  charge  the 
Regular  Reserve  for  investment  losses, 
without  regional  director  approval,  as 
long  as  the  capital  ratio  is  above  6 
percent  prior  to  the  charge  and  the 
amount  of  the  charge  reduces  the  ratio 
by  no  more  than  V^  percent.  Federally 
insured  state-chartered  credit  unions  are 
also  authorized  to  charge  the  statutory 
reserves  for  investment  losses  provided 
it  meets  the  same  requirements 
described  above  for  Federal  credit 
unions,  is  permitted  by  state  law  or 
procedures  established  by  the  state 
regulatory  authority,  and  notifies  the 
appropriate  NCUA  regional  director. 
Capital  is  defined  as  the  total  of  the 
Regular  Reserve,  Allowance  for  Loan 
Losses,  Allowance  for  Investment 
Losses,  other  reserves  and  Undivided 
Earnings. 

(4)  The  maintenance  of  a  valuation 
allowance  account  for  loan  and 
investment  losses  does  not  eliminate  the 
requirement  for  transferring  a 
percentage  of  gross  income  to  the 
Regular  Reserve  account  before  the 
payment  of  each  dividend. 
EFFECTIVE  DATE:  December  22, 1989. 
ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  NW.. 
Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT 

D.  Michael  Riley,  Director,  Office  of 
Examination  and  Insurance  or  Nicholas. 
Veghts,  Deputy  Director,  Office  of 
Examination  and  Insurance  at  the  above 
address  or  telephone  (202)  682-9640. 
SUPPLEMENTARY  INFORMATION: 

Background: 

Pursuant  to  section  116  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1762),  credit 
unions  must  set  aside  a  certain 
percentage  of  their  gross  income  for 
each  accounting  period  as  reserves,  until 
the  total  reserve  reaches  a  prescribed 
percentage  of  "risk  assets".  This  is  the 
primary  method  by  which  credit  unions 
build  capital.  The  statutory  reserve 
requirement  for  each  credit  union,  as 
established  by  section  116,  is  6  or  10 
percent  of  risk  assets  depending  on  the 
size  of  the  credit  union  and  the  length  of 
time  it  has  been  in  operation.  Section 
700.1(j)  of  the  NCUA  Rules  and 
Regulations  (12  CFR  700.1(j))  defines  risk 
assets  by  listing  those  assets  which  are 
not  included.  Presently,  the  definition  of 
risk  assets  is  essentially  limited  to  loans 
to  members. 

The  nature  of  credit  union's  balance 
sheet  has  changed  dramatically  since 
the  reserve  procedures  (and  risk  asset 


definition)  were  established.  At  that 
time,  member  loans  made  up  almost  all 
of  a  credit  union's  assets  and  thus,  the 
credit  union  made  reserve  transfers  on 
what  were  essentially  total  assets.  At 
present,  a  significant  part  of  most  credit 
unions'  balance  sheets  consists  of  assets 
excluded  for  the  definition  of  risk  assets 
and  therefore,  excluded  from  those 
assets  that  determine  minimum 
statutory  reserve  goals.  Events  of  recent 
years  have  shown,  however,  that 
substantial  losses  can  occur  on  these 
assets. 

Accordingly,  the  NCUA  Board  made 
the  decision  to  review  the  issues 
involving  risk  assets  and  reserve 
requirements.  The  Board's  objective  was 
to  ensure  consistency  between  credit 
union  reserves  against  losses  and  the 
risk  inherent  in  the  present  asset 
structure  of  credit  unions.  NCUA's  first 
formal  request  for  public  comment  on 
this  issue  in  October  1987  (52  FR  38771. 
October  19. 1987)  elicited  comments  that 
made  four  general  points: 

a.  The  definition  of  risk  assets  could  be 
improved,  particularly  in  the  area  of  long- 
term  assets; 

b.  No  change  should  be  made  to  the 
defmition  that  would  adversely  affect  credit 
unions; 

c.  Credit  unions  involved  with  riskier 
undertakings  should  be  required  to  reserve  at 
a  higher  rate;  and 

d.  The  statute  and  regulation  need 
improvement. 

A  review  of  these  comments  indicated 
to  the  NCUA  Board  that  the  issue 
needed  further  review  and  in  April  1988, 
the  Board  determined  that  a  review 
should  be  made  of  the  statute, 
regulations  and  accounting  procedures 
involving  reserves,  risk  assets  and 
reserve  transfers.  The  Board  directed 
NCUA  staff  to  work  with  the  credit 
imion  industry  to  develop  a  systematic, 
cohesive  approach  to  the  broad  issue  of 
the  capital  position  of  credit  unions. 

Immediately  after  this  decision,  a 
Credit  Union  Reserves  Study 
Commission  was  formed  by  the  credit 
union  trade  organizations.  NCUA  staff 
members  and  state  regulators 
participated  in  the  work  of  the 
Commission  on  an  advisory  basis.  The 
Commission  published  its  findings  in 
February  1989  and  made  two  major 
recommendations:  First,  that  the  credit 
union  movement  should  seek  legislative 
and  regulatory  changes  to  replace  the 
current  system  of  required  transfers  to 
regular  reserves  with  a  system  of 
required  net  capital  contributions  and 
second,  that  regulatory  agencies 
consider  several  changes  to  strengthen 
the  current  required  reserve  transfer 
system. 


The  Board  then  issued  proposed 
regulatory  amendments  in  May  of  1989 
(54  FR  21961,  May  22. 1989).  A  summary 
of  the  major  aspects  of  the  proposed  rule 
follows. 

The  proposed  amendment  added  the 
following  assets  that  will  be  included  in 
the  definition  of  risk  assets: 

(1)  Fixed  assets  in  excess  of  5  percent  of 
total  shares  and  retained  earnings;  and 

(2)  Investments  with  a  remaining  maturity 
in  excess  of  3  years  unless  they  are  carried  at 
the  lower  of  cost  or  market,  or  are  marked  to 
market  value  monthly. 

In  addition,  the  proposal  includes  the 
Allowance  for  Investment  Losses  with 
the  Allowance  for  Loan  Losses  and 
Regular  Reserve  in  determining  the 
minimum  reserve  transfer  and  stated 
that  charges  to  the  Regular  Reserve  for 
losses  other  than  loan  losses  must  be 
approved  by  the  regional  director  when 
certain  conditions  exist.  When  these 
same  conditions  exist,  federally  insured 
state-chartered  credit  unions  can  charge 
the  Regular  Reserve  for  losses  other 
than  loan  losses,  but  only  after  the 
appropriate  NCUA  regional  director  has 
been  notified.  It  was  also  proposed  to 
add  a  provision  that  the  maintenance  of 
a  valuation  allowance  for  investments 
and  other  losses  does  not  eliminate  the 
requirement  for  a  reserve  transfer  before 
dividends  can  be  paid. 

Public  Conunent 

Seventy-seven  conunents  were 
received  on  the  proposed  amendments. 
Sixty-nine  comments  were  from  federal 
and  federally  insured  state-chartered 
credit  unions.  Ten  comments  were  from 
credit  union  leagues  and  trade 
associations.  Comments  were  also 
received  from  a  federal  agency,  a 
national  savings  and  loan  trade 
organization,  a  law  firm,  and  a  broker. 
Two  comments  were  from  individuals. 

The  comments  were  generally  in  favor 
of  the  proposed  changes  to  the 
regulation.  Four  major  changes 
recommended  by  the  commenters  were: 

(1)  That  the  credit  union  board  of  directors 
he  authorized  to  charge  the  regular  reserve 
for  investment  losses; 

(2)  That  the  state  supervisory  authority  be 
the  approving  entity  in  the  case  of  federally 
insured  state-chartered  credit  unions 
requiring  a  waiver  for  the  purpose  of  charging 
reserves; 

(3)  That  fixed  assets  in  excess  of  5  percent 
not  be  included  in  the  deHnition  of  risk 
assets;  and 

(4)  That  special  consideration  be  given  to 
credit  unions  that  experience  undue  hardship 
caused  by  implementation  of  the  new 
regulation. 


Frdfrai 
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Explanation  of  Fmal  Rule  and  Changes 

Section  70ai(k)    Definitions 

Fixed  Assets 

Thirty-eight  comments  were  received 
on  the  proposal  to  include  as  a  risk  asset 
the  ownership  of  fixed  assets  in  excess 
of  5  percent  of  total  shares  and  retained 
earnings  as  defined  by  §  701.36  of  the 
NCUA  Rules  and  Regulations.  Fourteen 
commenters  approved  of  the  proposal, 
while  twenty-two  commenters  objected 
in  some  degree.  Sixteen  commenters 
objected  altogether  to  the  inclusion  of 
fixed  assets  in  excess  of  5  percent, 
arguing  that  §  701.36  of  the  NCUA 
regulations  already  requires  a  credit 
union  to  obtain  approval  of  investments 
to  be  made  in  excess  of  5  percent  of 
total  shares  and  retained  earnings.  This 
allows  NCUA  to  restrict  a  credit  union 
fi"om  investing  at  a  level  of  undue  risk. 
The  Board  agrees,  and  accordingly, 
fixed  assets  in  excess  of  5  percent  of 
total  assets  are  not  included  in  the 
definition  of  risk  assets  in  the  final  rule. 

Investments 

Fifty-six  commenters  addressed  the 
inclusion  in  risk  assets  of  investments 
with  a  remaining  maturity  over  3  years 
that  are  not  carried  at  the  lower  of  cost 
or  market,  or  are  not  marked  to  market 
on  a  monthly  basis.  Eight  commenters 
expressed  approval  of  the  proposed 
changes  because  the  current  definition 
of  risk  assets  does  not  accurately  reflect 
the  risk  of  long-term,  non-loan  assets. 
Nineteen  commenters  expressed  total 
objection.  Their  reasons  varied.  Several 
commenters  noted  that  the  risks 
involved  in  long-term  investments  were 
interest  rate  related  and  that  there  was 
little  or  no  risk  to  the  principal  value  of 
the  investment. 

Eight  commenters  recommended  that 
the  maturity  on  long-term  investments  to 
be  included  in  the  risk  asset  definition 
be  extended  to  5  years  or  more,  arguing 
that  an  investment  of  5  years  poses  no 
more  risk  than  a  3-year  investment  and 
that  investments  in  the  10-  to  30-year 
maturity  range  are  where  problems 
arise.  Others  staled  that  extending  the 
maturity  is  desirable  in  order  to  avoid 
unnecessarily  restricting  capable  credit 
unions  with  strong  capital  positions. 

Eleven  comments  were  received 
regarding  the  exclusion  of  investments 
that  are  carried  at  the  lower  of  cost  or 
market,  or  those  that  are  marked  to 
market  value  monthly.  Five  commenters 
agreed,  noting  the  risk  associated  with 
this  type  of  investment  is  eliminated  at 
the  end  of  the  accounting  period  by 
bringing  the  security  to  market  value. 
Several  commenters  stated  that  marking 
to  market  only  recognized  past  loss  and 


that  to  adequately  reflect  the  risk  of 
future  loss,  a  reserve  transfer  based  on 
the  amount  invested  was  needed. 

The  Board  has  decided  to  adopt  its 
original  proposal,  i.e..  to  include  as  risk 
assets,  investments  with  remaining 
maturities  greater  than  3  years  that  are 
not  carried  at  the  lower  of  cost  or 
market  or  are  not  marked  to  market 
value  monthly.  The  risks  involved  in 
investments  with  maturities  greater  than 
3  years  are  recognized  as  twofold.  First, 
interest  rate  risk  can  cause  loss  of 
income  to  a  credit  union  when  the 
instrument  cannot  be  repriced.  Second, 
market  risk  can  cause  the  loss  of 
principal  value  due  to  market 
fluctuations  or  by  the  sale  of  the 
instrument.  The  maturity  length  at  which 
an  investment  becomes  most  vulnerable 
is  dependent  upon  the  market  and  the 
credit  union's  asset  stnictiu'e  at  any 
given  point  in  time.  Selection  of  the  3- 
year  cut  off  in  the  definition  of  a  long- 
term  investment  will  provide  for 
conservative  reserving  requirements. 

Other  Issues 

One  commenter  noted  that  the 
proposed  rule  did  not  exempt 
investments  in  Federal  Home  Loan 
Mortgage  Corporation  securities  with 
maturities  of  less  than  3  years.  Also,  the 
deposit  in  the  NCUSIF  was  not  listed  as 
being  exempt  from  the  definition  of  risk 
assets.  These  were  oversights  and  have 
been  corrected  in  the  final  rule. 

Five  comments  were  received  on  the 
inclusion  of  student  loans  in  the 
definition  of  risk  assets.  The 
commenters  argued  that  student  loans 
should  not  be  included  since  they  are 
guaranteed  by  the  U.S.  Government.  The 
commenters  further  suggested  that 
additional  reserve  requirements  would 
adversely  affect  credit  union 
involvement  in  the  student  loan 
program.  Student  loans  mattuing  in 
excess  of  3  years  will  remain  in  the 
definition  of  risk  assets.  The  risks 
associated  with  these  loans  are 
comparable  to  those  of  other  long-term 
investments. 

Section  702^    Regular  Reserve 

Twenty-four  comments  were  received 
regarding  the  proposal  that  credit  unions 
obtain  regional  director  approval  prior 
to  charging  the  Regular  Reserve  for 
investment  losses.  Thirteen  commenters 
expressed  opposition  to  this  proposal. 
The  commenters  made  two  basic 
arguments.  First,  many  believe  that  this 
provision  infringes  on  the 
responsibilities  of  the  credit  union's 
board  of  directors.  Second,  because 
credit  unions  are  adequately  reserving 
for  loan  losses  and  responsibly 
exercising  their  authority  to  charge-off 


these  losses  without  advance  approval, 
they  believe  it  is  reasonable  and 
prudent  to  allow  credit  unions  to  charge 
off  investment  losses  in  the  same 
manner. 

Six  commenters  specifically 
mentioned  that  in  the  case  of  federally 
insured  state-chartered  credit  unions 
approval  to  charge  off  investments 
should  come  from  the  state  regulator 
and  not  the  regional  director. 
Commenters  expressed  concern  that  the 
proposed  rule  does  not  take  into  account 
the  different  definitions  of  risk  assets 
and  permissible  investments  allowed  by 
the  various  states.  Other  commenters 
stated  that  requiring  the  NCUA's 
regional  director's  approval  for  federally 
insiu^d  state-chartered  credit  unions 
infringes  upon  states'  rights  and  is 
detrimental  to  the  dual  chartering 
system. 

After  review  of  these  conunents.  the 
final  rule  has  been  revised  in  two 
aspects:  First,  the  regional  directors 
approval  is  not  required  on  all 
investment  losses  charged  to  the 
Regular  Reserve.  Instead,  a  capital 
reduction  Umit  and  a  minimum  capital 
level  are  established  for  the  purpose  of 
determining  prior  approval  from  the 
regional  director.  Specfically,  the  credit 
union's  board  of  directors  will  be 
authorized  to  charge  investment  losses 
without  prior  regional  director  approval 
if  the  credit  union's  capital  ratio  is 
above  6  percent  and  the  charge  will 
reduce  the  ratio  by  no  more  than  Va 
percent,  and  the  board  of  directors 
authorization  states  the  amount,  cause 
and  need  for  the  charge.  Second,  the 
state  supervisory  authority  will,  if 
required  by  law  or  established 
procedures,  make  the  final  decision  on 
those  state-chartered  credit  unions 
requiring  prior  approval.  The  credit 
imion  will  be  required,  however,  to 
notify  the  appropriate  regional  director 
prior  to  the  charge  being  made.  The 
requirements  and  procedures  for 
federally  insured  state-chartered  credit 
unions  are  stated  in  §  741.7. 

Seven  commenters  addressed  the 
proposal  that  the  Allowance  for 
Investment  Losses  be  included  with  the 
Allowance  for  Loan  Losses  and  Regular 
Reserve  in  determining  the  applicable 
percentage  of  gross  income  to  be 
transferred  to  the  Regular  Reserve.  Four 
commenters  were  in  favor  of  the 
proposal.  Three  commenters  expressed 
disagreement  with  the  proposal.  In 
addition,  several  commenters  requested 
clarification  concerning  the  accounting 
for  the  Allowance  for  Investment 
Losses.  The  Allowance  for  Investment 
Losses  will  be  funded  through  the 
Provision  for  Investment  Loss  expense 
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account  which  is  in  accordance  with 
Generally  Accepted  Accounting 
Principles. 

Section  702.3    Full  and  Fair  Disclosure 

Five  commenters  expressed  an 
opinion  on  the  addition  to  the  full  and 
fair  disclosure  section  providing  that  the 
maintenance  of  a  valuation  allowance 
for  investments  and  other  losses  does 
not  eliminate  the  requirement  for 
transferring  a  percentage  of  gross 
income  before  the  payment  of  each 
dividend.  Two  commenters  support  the 
provision  as  proposed.  Three 
commenters  disagree  with  this 
provision,  stating  that  the  current 
regulation  is  adequate. 

To  provide  for  consistency  within  the 
reserving  requirements  and  to  clarify  the 
inclusion  of  the  Allowance  for 
Investment  Losses  in  the  calculation  of 
the  total  Regular  Reserve.  §  702.3(c)(1) 
has  been  revised  to  provide  that  the 
maintenance  of  the  valuation  allowance 
for  loan  losses  and  investment  and  other 
losses  does  not  elinunate  the 
requirement  for  transferring  a 
percentage  of  gross  income  before  the 
payment  of  each  dividend  to  the  Regular 
Reserve  as  required  by  section  116  of 
the  Federal  Credit  Union  Act. 

Special  Considerations 

There  were  many  comments  made 
that  recommended  that  special 
consideration  be  given  to  those  credit 
unions  who  will  be  severely  affected  by 
these  new  reserving  requirements. 
Special  consideration  will  be  given  on  a 
case-by-case  basis  by  formal  appeal  to 
the  appropriate  regional  director.  The 
appealing  credit  union  should  provide  a 
letter  requesting  special  consideration, 
along  with  supporting  documentation  to 
justify  the  request 

Calculation  for  Reserve  Transfer 
Requirements 

To  determine  what  the  credit  union's 
total  statutory  reserves  are,  the 
following  calculation  will  be  required: 

ADD:  The  balances  in  the  Regidar 
Reserve,  the  Allowance  for  Loan  Losses, 
and  the  Allowance  for  Investment 
Losses  accounts  together  to  determine 
'Total  Regular  Reserves". 

Refer  to  section  116  of  the  Federal 
Credit  Union  Act  for  the  percentage  of 
risk  assets  applicable  to  your  credit 
union.  The  Accounting  Manual  for 
Federal  Credit  Unions  provides 
examples  of  the  calculation  of  the 
amount  of  gross  income  to  be 
transferred  to  the  Regular  Reserve. 


Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certified  that  the  final  nde  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  $1  million 
in  asssets).  Accordingly  the  NCUA 
Board  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act 

This  rule  makes  no  additional 
collection  requirements:  therefore,  it 
need  not  be  sent  to  the  Office  of 
Management  and  Budget  for  approval. 

Executive  Order  12612 

The  NCUA  Board  has  considered  the 
fact  that  this  final  rule  will  affect 
federally  insured  state-chartered  credit 
unions  (FlSCUs)  in  the  determination  of 
transfers  to  reserves.  It  does  not  impose 
any  additional  cost  or  burden  on  the 
states,  nor  does  it  affect  the  states' 
ability  to  discharge  traditional  state 
government  functions.  The  benefits 
provided  and  protection  afforded  by  the 
NCUSIF  are  the  same  for  FISCUs  as  for 
Federal  credit  unions.  It  is  protection 
afforded  through  a  federal  system  and 
the  responsibility  for  administering  that 
system  lies  with  the  NCUA  Board.  All 
federally  insured  credit  unions  should 
be  subject  to  the  same  minimum  reserve 
requirements. 

List  of  Subjects  | 

12  CFR  Part  700 

Credit  unions;  Risk  assets:  Reserve 
requirements 

12  CFR  Part  702 

Credit  unions:  Regular  Reserve 
charges;  Full  and  fair  disclosure 

12  CFR  Part  741 

Credit  unions;  Reserve  requirements 

By  the  National  Credit  Union 
Adininiitration  Board  on  November  13, 1989. 
Becky  Baker. 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  its 
regulations  as  follows: 

PART  TOfr-OCFINmONS 

1.  The  authority  citation  for  part  700 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5).  1757(6).  and 
1788. 

$700.1    (Amended) 

2.  Section  700.1  is  amended  as  follows: 
a.  Current  \  700.1(k)  is  redesignated  as 

§  700.1(1)  and  current  {  700.1(j)  is 
redesignated  as  f  700.1  (k). 


b.  The  following  definition  is  added  as 
§700.1(j): 

***** 

(j)  "Remaining  maturity"  is  the  time 
period  from  the  date  of  the  required 
reserve  transfer  to  the  stated  date  of 
maturity  of  the  instrument. 
***** 

c.  Section  700.1(k)  is  revised  as 
follows: 


(k)  For  the  purposes  of  establishing 
the  reserves  required  by  Section  116  of 
the  Federal  Credit  Union  Act.  all  assets 
except  the  following  shall  be  considered 
risk  assets: 

(1)  Cash  on  hand. 

(2)  Deposits  and/or  shares  in  federally 
or  state  insured  banks,  savings  and  loan 
associations,  and  credit  unions  that 
have  a  remaining  maturity  of  3  years  or 
less. 

(3)  Assets  that  have  a  remaining 
maturity  of  3  years  or  less  and  are 
insured  by,  fully  guaranteed  as  to 
principal  and  interest  by,  or  due  from 
the  U.S.  Government,  its  agencies,  the 
Federal  National  Mortgage  Association. 
Federal  Home  Mortgage  Loan 
Corporation  or  the  Government  National 
Mortgage  Association.  Collaterized 
mortgage  obligations  that  are  comprised 
of  government  guaranteed  mortgage 
loans  shall  be  included  in  this  asset 
category. 

(4)  Loans  to  other  credit  unions  that 
have  a  remaining  maturity  of  3  years  or 
less. 

(5)  Student  loans  insured  under  the 
provisions  of  title  IV,  part  B  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1071.  et  seq.)  at  similar  state  insurance 
programs  that  have  a  remaining 
maturity  of  3  years  or  less. 

(6)  Loans  that  have  a  remaining 
maturity  of  3  years  or  less  and  are  fully 
insured  or  guaranteed  by  the  Federal  or 
a  state  government  or  any  agency  of 
either. 

(7)  Shares  or  deposits  in  a  central  or 
corporate  credit  union  that  have  a 
remaining  maturity  of  3  years  or  less. 
For  purposes  of  defining  risk  assets  a 
central  or  corporate  credit  union  is 
defined  as  a  credit  union  whose 
membership  primarily  consists  of: 

(i)  Other  credit  unions  organized 
under  state  or  federal  law, 

(ii)  Officials,  committee  members,  and 
employees  of  any  credit  union  organized 
under  state  or  Federal  law.  or 

(iii)  Any  combination  of  the  categories 
described  in  paragraphs  (k)(7)  (i)  and  (ii) 
of  this  section. 

(8)  Common  trust  investments, 
including  mutual  funds,  which  deal 
exclusively  in  investments  authorized 
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by  the  Federal  Credit  Union  Act  that  are 
either  carried  at  the  lower  cost  or 
market,  or  are  marked  to  market  value 
monthly. 

(9)  Prepaid  expenses. 

(10)  Accrued  interest  on  non-risk 
investments. 

(11)  Loans  fully  secured  by  a  pledge  of 
shares  in  the  lending  Federal  credit 
imion,  equal  to  and  maintained  to  at 
least  the  amount  of  the  loan  outstanding. 

(12)  Loans  which  are  purchased  from 
liquidating  credit  unions  and  guaranteed 
by  the  National  Credit  Union 
Administration. 

(13)  National  Credit  Union  Share 
Insurance  Fund  Guaranty  Accounts 
established  with  the  authorization  of  the 
National  Credit  Union  Administration 
under  the  authority  of  section  208(a)(1) 
of  the  Federal  Credit  Union  Act. 

(14)  Investments  in  shares  of  the 
National  Credit  Union  Administration 
Central  Liquidity  Facility. 

(15)  Investments  in  numbered  items  2, 
3,  4,  5,  6,  and  7,  with  maturities  greater 
than  3  years  are  exempt  from  risk  assets 
if  the  investment  is  being  carried  on  the 
credit  union's  records  at  the  lower  of 
cost  or  market,  or  are  being  marked  to 
market  value  monthly. 

(16)  Fixed  Assets  as  defined  in 
§  701.36(b). 

(17)  Deposit  in  the  National  Credit 
Union  Share  Insurance  Fund 
representing  a  federally  insured  credit 
union's  capitalization  account  balance 
of  one  percent  of  insured  shares. 


PART  702~RESERVES 

1.  The  authority  citation  for  part  702  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1762  and  1766. 

2.  Section  702  is  revised  to  read  as 
follows: 

S  702.2    Regular  reserve. 

(a)  Each  federal  credit  union  shall 
establish  and  maintain  a  Regular 
Reserve,  as  provided  by  section  116  of 
the  Federal  Credit  Union  Act.  The  totals 
of  the  Regular  Reserve,  the  Allowance 
for  Loan  Losses  Account,  and  the 
Allowance  for  Investment  Losses  shall 
be  combined  for  determining  the 
applicable  percentage  of  gross  income  to 
be  transferred  to  the  Regular  Reserve. 

(b)  Charges  to  the  Regular  Reserve  for 
loan  losses  shall  be  made  in  accordance 
with  full  and  fair  disclosure  and  as  set 
forth  in  the  Accounting  Manual  for 
Federal  Credit  Unions. 

(c)  Charges  to  the  Regular  Reserve  for 
losses  other  than  loan  losses  shall  also 
be  subject  to  the  following  conditions: 

(1)  Charges  for  losses  other  than  loan 
losses  may  be  made  pursuant  to 


authorization  of  the  board  of  directors  if 
the  credit  union's  ratio  of  capital  to 
assets  is  greater  than  6  percent  and  the 
charge  reduces  the  ratio  by  no  more 
than  yz  percent.  The  board  of  directors' 
authorization  shall  state  the  amount  of 
and  an  explanation  of  the  need  for  the 
charge.  For  the  purposes  of  this  section, 
capital  is  defined  as  the  total  of  the 
Regular  Reserve,  the  Allowance  for 
Loan  Losses,  the  Allowance  for 
Investment  Losses,  Undivided  Earnings, 
and  other  reserves. 

(2)  Charges  for  losses  other  than  loan 
losses  that  do  not  meet  the  conditions  of 
paragraph  (c)(1)  of  this  section  must 
receive  the  written  approval  of  the 
regional  director  for  Federal  credit 
unions. 

(d)  The  Board  may  decrease  the 
reserve  requirements  as  set  forth  in 
section  116  of  the  Act  when,  in  its 
opinion,  such  decrease  is  necessary  or 
desirable. 

§702.3    [Amended] 

3.  Section  702.3(c)  is  revised  to  read  as 
follows: 
***** 

(c)(1)  The  maintenance  of  a  valuation 
allowance  for  loan  losses  and 
investment  or  other  losses  shall  not 
eliminate  the  requirement  for 
transferring  a  percentage  of  gross 
income  before  the  payment  of  each 
dividend  to  the  regular  reserve  as 
required  by  section  116  of  the  Federal 
Credit  Union  Act. 


PART  741— {AMENDED] 

1.  The  authority  citation  for  part  741  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1766(a)  and  1781- 
1790;  Pub.  L  101-73. 

2.  Section  741.7(a)  is  revised  to  read  as 
follows: 

§741.7    Criteria. 
***** 

(a)  Adequacy  of  Reserves. — (1) 
General  Rule.  State-chartered  credit 
unions  must  meet,  at  a  minimum,  the 
statutory  reserve  and  full  and  fair 
disclosure  requirements  imposed  on 
federal  credit  unions  by  section  116  of 
the  Federal  Credit  Union  Act  and  part 
702  of  the  NCUA  Rules  and  Regulations. 

(2)  Charges  against  reserves.  State- 
chartered  credit  unions  may  charge 
losses,  including  losses  other  than  loan 
losses,  against  the  statutory  reserve  in 
accordance  with  either  state  law  or 
procedures  established  by  the  state 
supervisory.authority.  However,  charges 
for  losses  other  than  loan  losses  shall  be 
made  only  after  notification  to  the 
NCUA  regional  director,  unless  the 


credit  union's  ratio  of  capital  to  assets  is 
greater  than  6  percent  and  the  charge 
reduces  the  ratio  by  no  more  than  Mi 
percent.  For  purposes  of  this  section 
capital  is  defined  as  the  total  of  the 
Regular  Reserve,  the  Allowance  for 
Loan  Losses,  the  Allowance  for 
Investment  Losses,  Undivided  Earnings, 
and  other  reserves. 

(3)  Special  reserve  for  nonconforming 
investments.  State-chartered  credit 
unions  are  required  to  establish  an 
additional  special  reserve  for 
investments  if  those  credit  unions  are 
permitted  by  their  respective  state  laws 
to  make  investments  beyond  those 
authorized  in  the  Federal  Credit  Union 
Act  or  the  Rules  and  Regulations. 

[FR  Doc.  89-27241  Filed  11-21-69-.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  88-AEA-12] 

Alteration  of  Control  Zone; 
Newburgh,  NY 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  notice  amends  the 
operating  hours  of  the  Newburgh,  NY 
Control  Zone.  In  addition,  a  minor 
change  to  the  geographical  coordinates 
of  the  Stewart  Airport,  Newburgh.  NY, 
upon  which  the  control  zone  is  based,  is 
made.  This  action  establishes  the 
operating  hours  of  the  control  zone  from 
part  time  to  full  time  operation.  In 
addition,  this  action  changes  the 
coordinates  of  the  airport  to  refiect  the 
actual  geographic  position  of  the  airport. 
This  is  necessary  due  to  the 
establishment  of  full  time  operation  of 
the  control  tower  and  the  availability  of 
weather  reporting  at  the  airport  on  a 
continuous  basis. 

EFFECTIVE  DATE:  0901  u.t.c.  January  11, 
1990. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Mr.  Curtis  L  Brewington,  Airspace 
Specialist,  System  Management  Branch. 
AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #  111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  917-0857. 
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SUPPLEMENTARY  INFORMATION: 

History 

On  July  7, 1989,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
the  hours  of  operation  of  the  Newburgh, 
NY,  Control  Zone  from  part  time  to  full 
time  operation  (54  FR  31898).  In 
addition,  on  September  1, 1989,  the 
proposal  was  amended  to  include 
revising  the  geographic  position  of  the 
Stewart  Airport  upon  which  the  control 
zone  is  based  (54  FR  40125).  The  actions 
increase  the  operating  hours  of  the 
Newburgh,  NY  Control  Zone  and  update 
the  geographic  position  of  the  Stewart 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  referencing  this  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.171  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6E,  January  3, 1989. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  operating  hours  of  the  Newburgh, 
NY  Control  Zone  from  part  time'to  full 
time  operation.  In  addition,  the 
coordinates  of  the  Stewart  Airport, 
Newburgh,  NY.  are  being  updated  to 
reflect  the  actual  geographic  position  of 
the  airport  upon  which  the  control  zone 
is  based. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation;  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  13S4(a).  1510; 
Executive  Order  10654:  49  U.S.C.  \Od[g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

971.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Newbuisfa.  NY  JAmended] 

Delete  the  last  sentence  which  reads 
as  follows: 

"This  control  zone  is  effective  from  0000- 
2359  hours,  local  time,  Tuesday  through 
Friday;  0000-2300  hours,  local  time,  Saturday; 
0700-2300  hours,  local  time,  Sunday:  0700- 
2400  houn.  local  time,  Monday" 

Change  the  coordinates  of  the  Stewart 
Airport,  Newburgh.  NY  to  read  "laL 
41*30'14"  N..  long.  74'06'19"  W." 

Issued  in  Jamaica.  New  York,  on  Octot>er 
31. 1989. 

Billy  E.  Commander, 
Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  89-27402  Filed  11-21-69;  8:45  amj 
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14  CFR  Part  73 

[Airspace  Docket  No.  88-AEA-4] 

Alteration  of  Restricted  Area  R-6601, 
Fort  A.P.  Hill;  VA 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  enlarges 

Restricted  Area  R-6601.  Fort  A.P.  Hill 

VA..  to  accommodate  additional  Army 

training  requirements,  and  revises  the 

assigned  controlling  agency.  This  action 

also  more  accurately  reflects  the  time  of 

designation  and  revises  the  using 

agency. 

EFFECTIVE  DATE:  0901  u.t.&,  January  11. 

1990. 

FOR  FURTHER  INFORMATKM  CONTACT 

Linda  Ullom,  Military  Operations 

Branch  (ATO-140),  Operations  Division. 

Air  Traffic  Operations  Service,  Federal 

Aviation  Administration,  800 

Independence  Avenue,  SW.. 

Washington.  DC  20591;  telephone:  (202) 

267-7683. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  29. 1988,  the  FAA 
proposed  to  amend  part  73  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  73)  to  alter  the  boundaries  and 
change  the  controlling  agency  for 
Restricted  Area  R-6601.  Fort  AJ».  HilL 
VA  (53  FR  52725).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  The  Virginia  Department  of 
Aviation  submitted  three  comments.  The 
first  stated  that  the  restricted  area  is 
already  located  in  a  major  visual  flight 
rules  (VFR)  north/south  corridor.  The 
FAA  believes,  however,  that  considering 
the  present  location  of  R-6601  and  the 
relatively  small  expansion  of  the  area, 
no  adverse  impact  on  north/south  VFR 
traffic  flow  will  result.  The  second 
comment  concerned  a  possible  negative 
impact  on  the  Fredericksburg/Shannon 
Airport  The  airport  is  located  13  miles 
to  the  northwest  of  R-6601.  The 
nondirectional  radio  beacon  approach  is 
not  affected  and  no  negative  impact  is 
seen  if  R-6601  is  enlarged.  The  third 
comment  concerned  the  impact  on  the 
site  selection  process  for  a  new  airport 
in  Essex  County.  The  FAA  believes  that 
the  site  selection  process  would  not  be 
impeded  by  these  extensions.  No  other 
comments  were  received.  Except  for 
clarification  of  the  time  of  designation 
and  editorial  changes,  this  amendment 
is  the  same  as  that  proposed  in  the 
notice.  Section  73.66  of  part  73  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3. 1989. 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  increases 
the  size  of  Restricted  Area  R-6601  by 
approximately  2  miles  to  the  northeast 
and  about  Vt  mile  to  the  southwest.  This 
enlargement  is  needed  to  permit  more 
effective  utiliza  tion  of  terrain  and 
installation  facilities,  and  to  provide 
increased  training  opportimities  in 
establishing  mortar  and  artillery  firing 
positions  during  advance  and  retrograde 
operations.  All  additional  land  to  be 
incorporated  is  owned  by  Fort  A.P.  Hill. 
The  controlling  agency  is  changed  to 
Richmond  Air  Traffic  Control  Tower. 
The  time  of  designation  is  amended  to 
clarify  both  the  actual  use  of  the  area 
and  the  provisions  for  activation  of  R- 
6801  by  Notice  to  Airmen.  The  using 
agency  is  also  changed  to  <«flect  the 
proper  organization. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
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not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  diis  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  econcmiic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Analysis 

Pursuant  to  the  Department  of 
Transportation  "Policies  and  Procedures 
for  Considering  Environmental  Impacts" 
(FA  A  Order  1050.1D),  an  environmental 
impact  statement  (EIS)  has  been 
prepared  and  placed  in  the  public 
docket.  The  EIS  dated  July  31. 1980.  has 
a  supplementing  Record  of 
Environmental  Consideration,  dated  July 
24. 1989,  which  certifies  that  the  1960 
EiS  is  still  valid.  The  proposed 
expansion  of  R-6601  will  activate 
additional  areas  of  the  previously 
approved,  but  unused,  airspace. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  is 
amended,  as  follows^ 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  foUowr 

AuOority:  49  U.S.C.  134a(a),  1354(a),  1510. 
1522;  Executive  Order  10854;  49  U.S.C.  10e(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

§73.66    [Amended] 

2.  Section  73.66  is  amended  as  follows: 
R-san  Fort  A.P.  Hill,  VA  (Revisad) 

Boundaries.  Beginning  at  lat.  38*04'37'  N., 
long.  77*18'45'  W.;  thence  along  U.S. 
Highway  301:  to  lat.  3r09'45*  N.,  long. 
77°12'00'  W.;  thence  along  U.S.  Highway 
17;  to  lat.  3«°07'50"  N,  long.  77'OSdO'  W.:  to 
lat.  38°05'30'  N.,  long.  7rO9'06'  W.;  to  lat 
38*04'40'  N..  long.  77'10'20'  W.;  to  lat 
38°03'12'  N.,  long.  77"'09'35'  W.;  to  lat 
38*02'22'  N..  long.  7ril'40'  W.;  to  lat. 
38'b2'30'  N..  long.  7714'40'  W.;  to  lat. 
Sa'OTSO*  N.,  long.  TTie'Oe'  W.I  to  lat. 
38'02'15'  N..  long.  TTieW  W.;  to  lat 
38*02'40'  N..  long.  77^9'00'  W.;  thence  to 
the  point  of  beginning. 

Designated  altitudes.  Surface  to  5.000  feet 
MSL 

Time  of  Designation.  0700  to  2300  local  time 
daily.  Other  times  when  activated  by 
NOT  AM  at  least  48  hours  in  advance. 

Controlling  agency.  FAA.  Richmond  ATCT. 


Using  agency.  U.S.  Array,  Conuoander,  Fort 
A.P.  Hill,  VA. 

Issued  in  Waslnn^an.  DC  on  November 
15. 1«S9. 
Richard  Huff. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc.  89-27403  Filed  11-21-89;  6:45  amJ 
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14  CFR  Part  97 

[Docket  No.  26060;  AmdL  No.  1413] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Arrtendments 

aoency:  Federal  Aviaticm 
Administration  (FAA).  DOT. 
action:  Fmal  rule. 

SUMMARY:  This  amendment  established, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteiia.  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fli^t 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Inoorporation  by  reference:  Approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1990.  and  reapproved 
as  of  January  1. 1982. 
ADDRESS:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building  800 
Independence  Avenue  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  tAPA- 
200),  FAA  Headquarters  Budding.  800 
Independence  Aveiiue  SW., 
Washington.  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US. 
Govenraient  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT. 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
prescribes  new,  amended,  suspeaded.  or 
revoked  Standard  Instrument  Approadi 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  97.20  of 
the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  forms  are 
identified  as  FAA  Forms  8260-3, 8260-4. 
and  8260-5.  Materials  incwporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

Tlie  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  inoorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  comphance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Saine  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAMj  as  an  emergency  actkm  of 
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immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  the 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnmient  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  November  10, 
1989. 

Daniel  C.'^Jeaudette, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  g.m.t.  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a),  1421,  and 
1510;  49  U.3.C.  106(g)  (revised  Pub.  L  97-449. 
January  12. 1983;  and  14  CFR  11.49(b)(2)). 


By  amending:  {  97.23  VOR,  VOR/DME. 
VOR  or  TACAN,  and  VOR/DME  or  TACAN; 
(  97.25  LOC,  LOC/DME,  IDA,  LDA/DME. 
SDF,  SDF/DME;  {  97.27  NDB.  NDB/DME; 
S  97.29  ILS.  ILS/DME,  ISMLS,  MLS,  MLS/ 
DME,  MLS/RNAV;  S  97.31  RADAR  SL\P8; 
t  97.33  RNAV  SIAPs:  and  S  97.35  COPTER 
SIAPs,  identiRed  as  follows: 

Effective  January  11, 1990 

Audubon,  lA— Audubon  County,  NDB  RWY 

32,  Amdt.  3 
Cedar  Rapids.  lA — Cedar  Rapids  Muni, 

RNAV  RWY  13,  Amdt.  8 
Coldwater,  MI — Branch  County  Memorial, 

VOR  RWY  6,  Amdt.  3 
Coldwater,  MI — Branch  County  Memorial, 

VOR/DME  RWY  24,  Amdt.  3 
Fremont,  MI— Fremont  Muni,  VOR  RWY  38, 

Amdt.  6 
Fremont,  Ml— Fremont  Muni,  VOR-A  Amdt. 

10 
Camdenton,  MO — Camdenton  Memorial, 

VOR-A,  Amdt.  2 
Lewiston,  MT— Lewiston  Muni,  VOR  RWY  7, 

Amdt.  13 
Imperial,  N'E— Imperial  Muni,  NDB  RWY  31, 

Amdt.  1 
Reidsville,  NC — Rockingham  County  NC 

Shiloh,  VOR/DME-A,  Amdt.  7 
Reidsville,  NC — Rockingham  County  NC 

Shiloh.  SDF  RWY  31,  Amdt.  2 
Reidsville.  NC — Rockingham  County  NC 

Shiloh,  NDB  RWY  31,  Amdt.  3 
Reidsville,  NC — Rockingham  County  NC 

Shiloh,  RNAV  RWY  31,  Amdt.  3 
Marion.  OH— Marion  Muni,  VOR  RWY  24, 

Amdt.  5,  Cancelled 
Marion,  OH— Marion  Muni.  VOR-A,  Orig. 
Marion,  OH— Marion  Muni,  NDB  RWY  12, 

Amdt.  4 
Klamath  Falls,  OR-^lamath  Falls 

International,  VOR/DME  or  TACAN 

RWY  32,  Amdt.  3 
Sparta,  TN— Sparta -White  County,  SDF  RWT 

4,  Amdt.  2 
Sparta,  TN— Sparta-White  County,  NDB 

RWY  4,  Amdt.  2 
Milwaukee.  Wl — Lawrence  J.  Timmerman. 

VOR  RWY  4L,  Amdt.  7 
Milwaukee.  Wl — Lawrence  J.  Timmerman, 

VOR  RWY  15L  Amdt.  12 
Milwaukee,  Wl — Lawrence  J.  Timmerman, 

LOC  RWY  15U  Amdt.  4 

Effective  December  14, 1989 

Dubuque,  lA — Dubuque  Regional,  RNAV 

RWY  36,  Amdt.  4,  Cancelled 
Osage  Beach,  MO — Linn  Creek-Grand  Glaize 

Meml,  VOR  RWY  32,  Amdt.  3 
Greenville,  NC— Pitt-Greenville,  NDB  RWY 

19.  Amdt.  12 
Upper  Sandusky,  OH — Wyandot  County, 

VOR-A,  Amdt.  3 
Aiken.  SC— Aiken  Muni,  NDB  RWY  24. 

Amdt.  8 

Effective  November  7, 1989 

Gunnison.  CO — Guruiison  County,  VOR-A 
Amdt.  7 

Effective  November  ft  1989 

Islip,  NY— Long  Island  Mac  Arthur,  NDB 
RWY  6,  Amdt.  17 


Islip,  NY— Long  Island  Mac  Arthur,  ILS  RWY 

6,  Amdt.  20 
(FR  Doc.  89-27404  Filed  11-21-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  888 

[Docket  No.  86P-042e] 

Hip  Joint  Metai/Cer'amic/Poivnier 
Semi-Constrained  Cemented  or 
Nonporous  Uncemented  Prosthesis; 
Announcement  of  Reclassification 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  it  has  issued  an  order  in  the  form  of 
a  letter  to  a  petitioner  reclassifying  the 
hip  joint  metal/ceramic/polymer  semi- 
constrained cemented  or  nonporous 
uncemented  prosthesis,  and 
substantially  equivalent  devices  of  this 
generic  type,  from  class  III  (premarket 
approval)  into  class  II  (performance 
standards).  The  order  is  being  codified 
in  the  Code  of  Federal  Regulations  as 
specified  herein. 

EFFECTIVE  DATES:  The  reclassification 
was  effective  December  5, 1988.  The  rule 
becomes  effective  December  22, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  M.  Sheehan,  Center  for  Devices 

and  Radiological  Healdi  (HFZ-84),  Food 

and  Drug  Administration,  5600  Fishers 

Lane,  Rockville,  MD  20857,  301-443- 

4874. 

SUPPLEMENTARY  INFORMATION:  On 

October  15, 1986,  Protek,  Inc..  submitted 
to  FDA  under  section  5131 0(2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360c(n(2))  and  21 
CFR  860.120,  a  petition  requesting 
reclassification  of  the  hip  joint  metal/ 
ceramic/polymer  semi-constrained 
cemented  or  uncemented  prosthesis 
excluding  the  ceramic  acetabular  cup 
from  class  III  into  class  II.  Consistent 
with  the  act  and  regulations,  the  agency 
referred  the  petition  to  the  Orthopedic 
and  Rehabilitation  Devices  Panel  (the 
Panel).  On  October  31, 1988,  at  an  open 
public  meeting,  the  Panel  recommended 
that  FDA  reclassify  the  generic  type  of 
device  from  class  III  to  class  II. 

On  May  27, 1988  (53  FR  19340),  FDA 
published  a  notice  of  the  Panel 
recommendation  and  invited  interested 
persons  to  submit  comments  by  July  26. 
1988.  Three  comments  were  submitted. 


Federal  Register  /  Vol.  54.  No.  224  /  Wednesday.  November  22.  1969  /  Rutes  and  RegulationB   48239 


Summaries  of  the  comments  and  agency 
responses  were  included  in  the  order  to 
the  petitioner  of  December  5, 1988,  A 
copy  of  the  order  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Room  4-62, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this  rule. 

On  December  5, 1988,  FDA  sent 
Protek.  Inc..  a  letter  (order)  reclassifying 
the  hip  joint  metal/ceramic/polymer 
semi-constrained  cemented  or 
nonporous  uncemented  prosthesis,  and 
substantially  equivalent  devices  of  this 
generic  type,  from  class  III  into  class  IL 

Accordingly,  as  required  by  21  CFR 
860.134(b)(7)  of  die  regulations,  FDA  is 
announcing  the  reclassification  of  the 
generic  type  of  device  from  class  HI  into 
class  II.  In  addition,  FDA  is  amending 
part  888  of  title  21  of  die  Code  of  Federal 
Regulations  to  include  the  classification 
of  the  generic  type  of  device. 

After  considering  the  economic 
consequences  of  approving  this 
reclassification,  FDA  certifies  that  this 
final  rule  requires  neither  a  regulatory 
impact  analysis  as  specified  in 
Executive  Order  12291;  nor  a  regidatory 
flexibility  analysis  as  defined  in  the 
Regulatory  Flexibility  Act  (Pub.  L  9fr- 
354).  Approval  of  this  petition  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
petitioner  and  all  future  maoufecturers 
of  substantially  equivalent  hip  joint 
metal/ceramic/polymer  semi- 
constrained cemented  or  nonporous 
uncemented  prosthesis  devices  will  be 
relieved  of  die  costs  of  complying  with 
the  premarket  approval  requirement  in 
section  515  of  die  act  (21  U.S.C.  3e0e). 

There  are  no  offsetting  costs  that  the 
petitioner  or  other  manufacturers  would 
incur  from  reclassification  into  dass  n 
other  than  those  associated  with 
meeting  a  standard  once  established. 
The  magnitude  of  the  economic  savings 
attributable  to  diis  petition  is  dependent 
upon  the  nxmiber  of  premarket  approval 
studies  that  the  peititioner  would  have 
conducted  and  the  number  of  future 
competitors  satisfying  the  same 
requirements.  Neither  of  these 
parameters  can  be  reliably  calculated  to 
permit  quantification  of  the  economic 
savings. 

List  of  Subjects  in  21  CFR  Pait  888 

Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  uinder 
authorify  delegated  to  die  Commissioner 
of  Food  and  Drugs,  chapter  I  of  title  21 
of  the  Code  of  Federal  Regulations  is 
amended  m  part  888  as  follows: 


PART  888— ORTHOPEDIC  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 

Authority;  Sees.  501.  510. 513,  515.  52a  701 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  351,  360,  9e0c.  380e,  SflOj,  371). 

2.  Section  888.3353  is  added  to  subpart 
D  to  read  as  follows: 

S888.S35a    Hip  )o«nt  nwtal/oeramie/ 

nonporous  uncemented  prealheats. 

(a)  Identification.  Ahip  joint  metal/ 
ceramic/polymer  semi-constrained 
cemented  or  nonporous  uncemented 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  a  hip  joint.  This 
device  Umits  translation  and  rotation  in 
one  or  more  planes  via  the  geometry  of 
its  articulating  surfaces.  It  has  no 
linkage  across-the-joint.  The  two-part 
femoral  component  consists  of  a  femoral 
stem  made  oif  alloys  to  be  fixed  in  the 
intramedullary  canal  of  the  femur  by 
impaction  widi  or  without  use  of  bone 
cement  The  proximal  end  of  the  femoral 
stem  is  tapered  with  a  surface  that 
ensures  positive  loddng  with  the 
spherical  ceramic  (aluminium  oxide, 
AlaOk)  head  of  the  femoral  component 
The  acetabular  component  is  made  of 
ultra-high  molecular  weight 
polyethylene  or  ultra-hi^  molecular 
weight  polyethylene  reinforced  with 
nonporous  metal  alloys,  and  used  with 
our  without  t>one  cement 

(b)  Classification.  Class  IL 

Dated:  November  3, 1969. 
Aim  L.  HiMUug. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  89-27375  Filed  11-21-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoMlQinrd 

33  CFR  Part  100 
[COO  0S-89-510S1 

Spedat  Local  Regulations  for  Marine 

Eve>"t»  w.!>i.iia V  *  in  flw  CNy  Boat 
Paraae,  lomr.  Pouit,  EHzabafh  River, 
Norfolk,  VA 

AOENCV:  Coast  Guard.  DOT. 

ACTtOM:  Notice  of  implementation  of  33 

CFR  100.501. 

SumiARY:  This  notice  implements  33 
CFR  10a501  for  die  Holiday  in  die  City 
Boat  Parade  and  Fireworks  Display.  The 
event  will  consist  of  a  boat  parade  with 
approximately  75  vessels  and  a 
fireworks  display  at  the  coi>clusion  of 
the  parade.  The  regulations  in  33  CFR 


100.501  are  needed  to  coatrol  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  ooafined  nature  of 
the  waterway  and  the  expected 
congestion  at  the  time  of  the  event  Tlie 
regulations  restrict  geoerai  navigation  in 
the  area  for  the  safety  of  life  and 
property  on  the  navigable  waters  during 
the  event. 

EFFECTIVE  DATE  The  regulations  is  33 

CFR  100.501  are  effective  froo  5  pjo.  to 
9  pjxL,  November  25. 1960. 

FOR  FURTHER  INFORMATtON  ONTACT 
Mr.  Stephen  Ftiillips,  Chief,  Boating 
Affairs  Branch,  Boating  Safefy  Division, 
Fifdi  Coast  Guard  District  431  Crawford 
Street,  Portsmouth,  Viriginia  23704-5004, 
(804)  398-6204. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
Lieutenant  Steven  M.  Fitten,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulatioo 

The  Downtown  Norfolk  Council 
submitted  an  application  dated 
September  6. 1989  to  hold  the  HaiidMy 
in  the  City  Boat  Parade  and  Fireworks 
Display.  The  boat  parade  will  be  held  in 
the  Elizabeth  River  in  the  Town  Point 
area  between  die  Banana  Landmaas  and 
the  Berkley  Bridge.  The  fireworks 
display  will  be  launched  from  the 
Banana  Landmaas,  Town  Point  PatiL, 
Norfolk,  Virginia,  and  will  burst  over  the 
Elizabeth  River.  Since  many  spectatw 
vessels  are  expected  to  be  in  the  area  to 
watch  the  boat  parade  and  fireworks 
display,  the  regulations  in  33  CFR 
100.501  are  being  implemented  for  these 
events.  The  waterway  will  be  dosed 
during  the  fireworks  di^lay.  Since  the 
waterway  will  not  be  closed  for  an 
extended  period,  commercial  traffic 
should  not  be  severely  disrupted. 

In  addition  to  regulating  the  area  for 
the  safety  of  life  and  property,  this 
notice  of  implementation  also  authorizes 
the  Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  11072aa.  The  implementatioa  of  33 
CFR  100.501  also  implements  regulations 
in  33  CFR  110.72aa  and  117.1007.  33  CFR 
110.72aa  establishes  the  spectator 
anchorages  in  33  CFR  100.501  as  special 
anchorage  areas  under  Inland 
Navigation  Rule  3a  33  USXZ.  2030(g).  33 
CFR  117.1007  closes  die  draw  of  the 
Berkley  Bridge  to  vessels  during  and  for 


48240    Federal  Reyster  /  Vol.  54.  No.  224  /  Wednesday,  November  22.  1989  /  Rules  and  Regulations 


one  hour  before  and  after  the  effective 
period  under  33  CFR  100.501,  except  that 
the  Coast  Guard  Patrol  Commander  may 
order  that  the  draw  be  opened  for 
commercial  vessels. 

These  regulations  are  implemented  by 
publication  of  this  implementing  notice 
in  the  Federal  Register  and  a  notice  in 
the  Local  Notice  to  Mariners. 

Dated:  November  15, 1989. 

Pj\.  Welling. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District 

(FR  Doc.  8&-27431  Filed  11-21-89;  8:45  am) 

BtlXma  COOE  4«10-14-ll 


33  CFR  Part  100 
[OGO  05-89-5104] 

Special  Local  Regulations  for  Marine 
Events;  Sixth  Annual  Wrightsville 
Beach  Holiday  Flotilla;  Banks  Channel, 
Motts  Channel,  Intracoastal  Waterway, 
Wrightsville  and  Wrightsville  Beach, 
NC 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Sixth  Annual 
Wrightsville  Beach  Holiday  Flotilla.  The 
event  will  be  held  in  a  section  of  Banks 
Channel  between  Wrightsville  Channel 
Daybeacon  10  (LLNR  28025)  and  State 
Route  78  causeway  bridge,  in  Motts 
Channel  from  Wrightsville  Channel 
Daybeacon  14  (LLNR  28040)  to 
Wrightsville  Channel  Daybeacon  25 
(LLNR  28080)  and  the  Intracoastal 
Waterway  from  Wrightsville  Channel 
Daybeacon  25  (LLNR  28080)  to  the  State 
Route  74-76  highway  bridge.  After  the 
parade  a  fireworks  display  will  be  held 
within  the  regulated  area.  The  special 
local  regulations  will  govern  vessel 
activities  during  the  event.  The 
regulations  are  necessary  to  control 
vessel  traffic  within  the  immediate  area 
due  to  the  confined  nature  of  the 
waterway,  and  expected  spectator  craft 
congestion  during  the  event. 
EFFECTIVE  DATE:  These  regulations  are 
effective  from  4  p.m.  to  11  p.m.. 
November  25, 1989.  If  inclement  weather 
causes  the  postponement  of  the  event, 
the  regulations  are  effective  from  4  p.m. 
to  11  p.m.,  November  26. 1989. 

FOfl  FURTHER  INFORMATION  CONTACT 

QMl  Kevin  R.  Connors,  Boating  Affairs 
Branch.  Boating  Safety  Division.  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204. 

SUPPI^MENTARV  INFORMATION:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  has  not  been 


published  for  these  regulations  and  good 
cause  exists  for  making  them  effective 
less  than  30  days  from  the  date  of 
Federal  Register  publication.  Adherence 
to  normal  rulemaking  procedures  would 
not  have  been  possible.  Specifically,  the 
sponsor's  application  to  hold  the  event 
was  not  received  in  this  office  until 
October  30, 1989,  leaving  insufficient 
time  to  publish  a  notice  of  proposed 
rulemalcing  in  advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch.  Fifth  Coast 
Guard  District,  and  Lieutenant  Steven 
M.  Fitten,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Discussion  of  Regulations 

The  Greater  Wilmington  Chamber  of 
Commerce  submitted  an  application  on 
October  20. 1989  to  hold  the  Sixth 
Annual  Wrightsville  Beach  Holiday 
Flotilla  Boat  Parade  and  Fireworks 
Display.  The  boat  parade  will  consist  of 
approximately  50  vessels  sailing  a 
course  beginning  at  the  State  Route  74- 
76  highway  bridge  over  the  Intracoastal 
Waterway  and  heading  southwest  to 
Wrightsville  Channel  Daybeacon  25 
(LLNR  28080).  turning  southeast  through 
Motts  Charmel  to  Wrightsville  Channel 
Daybeacon  14  [ILNR  28040),  turning 
northeast  into  Banks  Channel  to  the 
State  Route  76  causeway  bridge,  turning 
to  the  southwest  through  Banks  Charmel 
to  Wrightsville  Channel  Daybeacon  10 
(LLNR  28025)  and  then  returning  to 
Wrightsville  Channel  Daybeacon  25 
(LLNR  28080)  via  Banks  Channel  and 
Motts  Channel.  The  fireworks  will  be 
launched  from  an  unnamed  island  west 
of  Wrightsville  Channel  Daybeacon  14 
(LLNR  28040).  Any  fallout  from  the 
fireworks  display  will  be  within  the 
regulated  area.  These  regulations  are 
necessary  to  control  spectator  craft  and 
to  provide  for  the  safety  of  life  and 
property  on  navigable  waters  during  the 
event.  Because  commercial  vessels  will 
be  permitted  to  fransit  the  regulated 
area  between  events,  commercial  tragic 
should  not  be  severely  disrupted. 

Economic  Assessment  and  Certification 

These  regulations  are  not  considered 
major  under  Executive  Order  12291  on 
Federal  Regulation  nor  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Because  of  this  minimal  impact,  the 
Coast  Guard  certifies  that  these 
regulations  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  has  been  placed  in 
the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Final  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233: 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  S  100.35-5104  is  added 
to  read  as  follows: 

§  100.35-5104    Intracoastal  Waterway, 
Motts  Channel,  Banks  Channel.  Wrightsville 
and  Wrightsville  Beach,  North  Carolina. 

(a)  Definitions — (1)  Regulated  area. 
The  waters  of.  and  adjacent  to  Banks 
Channel  between  Wrightsville  Channel 
Daybeacon  10  (LLNR  28025)  located  at 
34''11'20.0"  North,  longitude  77*'48'48.5' 
West,  and  State  Route  76  causeway 
bridge  with  its  center  located  at 
34''12'33.0"  North,  longitude  77°47'51.0" 
West,  Motts  Channel  from  Wrightsville 
Channel  Daybeacon  14  (LLNR  28040) 
located  at  34''12'18.5"  North,  longitude 
77°48'e9.0"  West  to  Wrightsville 
Channel  Daybeacon  25  (LLNR  28080) 
located  at  34°12'51.0"  North,  longitude 
77°48'54.0"  West  and  the  Intracoastal 
Waterway  from  Wrightsville  Channel 
Daybeacon  25  (LLNR  28080)  to  the  State 
Route  74-76  highway  bridge  with  its 
center  located  at  34°13'05.0"  North, 
longitude  77°48'47.0"  West. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by  the 
Commander.  Coast  Guard  Group  Fort 
Macon. 
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(b)  Special  Local  Regulations.  (1) 
Except  for  persons  and  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Patrol 
Commander. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  the  regulated  area  specified  in 
paragraph  (a)(1)  of  these  regulations,  but 
may  not  block  a  navigable  channel. 

(c)  Effective  Period.  These  regulations 
are  effective  from  4  p.m.  to  11  p.m., 
November  25, 1989.  If  inclement  weather 
causes  the  postponement  of  the  event, 
the  regulations  are  effective  from  4  p.m. 
to  11  p.m.,  November  26, 1989. 

Dated:  November  15, 1989. 
PA.  Welling, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 
(FR  Doc.  89-27430  Filed  11-21-89;  8:45  am] 

BtLUNG  COOE  M10-14-II 


POSTAL  SERVICE 
39  CFR  Part  601 

Procurement  Manual;  Miscellaneous 
Amendments 


agency:  Postal  Service. 
ACTION:  Final  rule. 


summary:  The  Postal  Service  hereby 
describes  numerous  miscellaneous 
revisions  of  the  Procurement  Manual. 
The  revisions  are  explained  below  in  the 
Supplementary  Information. 
EFFECTIVE  DATE:  December  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  D.  McGinn.  (202)  268-4638. 
SUPPLEMENTARY  INFORMATION:  The 
Procurement  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR 
601.100),  is  amended  by  the  issue  of 
Transmittal  Letter  3,  dated  December  1, 
1989.  This  Transmittal  Letter  contains 
numerous  substantive  and  editorial 
changes,  including  all  revisions  made  to 
the  Procurement  Manual  since  June  1, 
1988,  when  Transmittal  Letter  2  was 
issued.  Accordingly,  it  picks  up  all 
changes  published  in  the  Postal  Bulletin, 
and  in  PM  Circulars  80-1  and  89-2, 


notices  of  which  were  previously 
published  in  the  Federal  Register. 

In  accordance  with  39  CFR  601.105. 
notice  of  these  changes  is  hereby 
published  in  the  Federal  Register  and 
the  text  of  the  changes  is  filed  with  the 
Director,  Office  of  the  Federal  Register. 
Subscribers  to  the  basic  manual  will 
receive  these  amendments  from  the 
Postal  Service.  (For  other  availability  of 
the  Procurement  Manual,  see  39  CFR 
601.104.) 

Explanation  of  Changes 

Chapter  1,  Authority.  Responsibility  and 
Policy 

1.5.2    Contracting  Officers 

Paragraph  c.  Selection.  Appointment, 
Recertification,  and  Termination, 
Subparagraph  4.  Termination,  prohibits 
retroactive  termination  of  a  confracting 
officer's  appointment. 

1.7.2    Confracts  with  Postal  Service 
Employees 

Paragraph  b  requires  contracting 
officers  to  provide  a  written  waiver  of 
the  prohibition  against  contracting  with 
Postal  Service  employees.  Subparagraph 
b.4  is  revised  also  to  show  that,  in 
certain  circumstances,  the  APMG, 
Dehvery,  Distribution  and 
Transportation  Department,  must  concur 
in  the  waiver. 

1.9.4    Contractor's  Statement  of 
Contingent  or  Other  Fees 

This  part  is  changed  to  require  the  use 
of  Form  7319,  Contractor's  Statement  of 
Contingent  or  Other  Fees,  when 
applicable. 

1.10.2    Document  Numbering 

Paragraph  a,  Basic  Number, 
Subparagraph  3:  This  revision  changes 
the  Unauthorized  Commitment  Code 
from  the  symbol to  the  number  "9". 

1.10.4    Commodity  Codes 

This  part  corrects  the  definition  of  a 
commodity  code  and  changes  the  code 
used  for  delivery  orders  and  indefinite 
delivery  contracts. 

Chapter  2.  Procurement  Planning 
2.1.6    Source  Selection  Plans 

Paragraph  c,  Evaluation  Criteria,  is 
revised  by  deleting  the  word 
"numerically"  from  the  first  sentence  in 
subparagraph  3. 

Chapter  3,  Sources 

3.1.5    Other  Government  Sources 

Paragraph  a.  Federal  Prison 
Industries,  Inc.  is  revised  to  show  that 
services  may  be  obtained  from  Federal 
Prison  Industries.  Inc. 


3.2.1    Policy  (Publicizing  Purdjase 
Actions] 

Paragraph  a  is  revised  as  previously 
published  in  Postal  Bulletin  21722. 4/27/ 
89. 

3.3.2.e    Causes  for  Debarment    - 

A  new  subparagraph  3.(c)  is  added  to 
show  that  violation  of  a  contract  clause 
concerning  the  maintenance  of  a  drug- 
free  workplace  may  be  cause  for 
debarment. 

Paragraph  g.  Period  of  Debarment  is 
similarly  revised. 

Chapter  4,  Purchasing  Methods 

4.1.3    Receipt  of  Proposals 

Paragraph  c.  Modification  and 
Withdrawal  is  revised  to  correct  a 
conflict  between  this  text  and  that  in 
Provision  A-3,  Modification  and 
Withdrawal  of  Proposal. 

4.2.6    Delivery  Agreements  has  been 
added  to  define  and  describe  their  use. 

4.3.1    General  (Noncompetitive 
Purchasing) 

Paragraph  c.  Applicability  has  been 
revised  as  previously  published  in 
Postal  Bulletin  21733.  7/13/89. 

4.5.6    Protests  received  by  Contracting 
Officers 

Paragraph  b  is  revised  to  show  that  a 
contracting  officer  may  take  appropriate 
action,  without  the  consent  of  the 
General  Counsel,  when  the  contracting 
officer  determines  that  a  protest  is 
obviously  meritorious. 

Chapter  5,  Contract  Pricing 

5.1.10    Multiyear  Contracts 

Paragraph  c  is  deleted  to  eliminate 
confusion  and  the  implication  that  a 
one-year  contract  with  options  is  a 
multiyear  contract. 

Chapter  6,  Contract  Administration 

6.4.3    Payment 

Changes  are  made  throughout 
Paragraphs  c.  Payment  of  Interest,  and 
d,  Calculation  of  Interest,  to  reflect 
changes  required  by  the  passage  of  the 
Prompt  Payment  Act  Amendments  of 
1988. 

Chapter  7,  Bonds,  Insurance  and  Taxes 
7.1.10    Sureties 

Paragraph  d.  Deposit  of  Assets 
Instead  of  Surety  Bonds,  subparagraph 
3,  removes  the  requirement  that  the 
Postal  Service  pay  interest  on  assets 
deposited  in  heu  of  a  surety  bond. 
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7.2.4.a    Errors  and  Omissions  Insurance 

Paragraph  a,  Professional  Services, 
deletes  the  requirement  that  appraisers, 
attorneys,  brokers,  title  examiners, 
surveyors  and  nurses  carry  errors  and 
omissions  (malpractice]  insurance. 

Chapter  8,  Special  Categories  of 
Contracts 

Exhibit  8.1.2    Special  and  Procedural 
Authority 

Exhibit  8.1.2  is  revised  to  show  that 
the  Postal  Service  Treasurer  is  the 
policy-originating  official  authorized  to 
issue  supplemental  policy  and 
procedures  for  the  acquisition  of 
banking  services. 

Chapter  9,  Patmts  and  Data  Rights 

9.3.2    Data  Rights  Acquisitions  Policy 

Paragraph  d  is  revised  and  Paragraph 
e  is  deleted  to  clarify  the  Postal 
Service's  liability  for  the  use  or 
disclosure  of  data  priw  to  the  addition 
of  a  restrictive  legend  by  the  submittor. 
The  paragraphs  following  paragraph  e 
have  been  recodified. 

Chapter  10,  Socioeconomic  Policies 

Throughout 

Woman-owned  businesses  is  added 
throughout  this  chapter  to  include  them 
in  the  USPS  Socioeconomic  Program. 

10.1.4  Contracting  with  Minority- 
owned  and  Woman-owned  Businesses 

Paragraph  c  is  revised  as  previously 
published  in  Postal  Bulletin  21733,  7/13/ 
89. 

10.1.5  Subcontracting  with  Small, 
Minority-owned  and  Woman-owned 
Businesses 

This  part  is  revised  as  previously 
published  in  Postal  Bulletin  21727, 6/1/ 
89. 

10.5    Drug-Free  Workplace 

This  new  section  is  added  in 
accordance  with  the  decision  by  the 
Postal  Service  to  voluntarily  comply 
with  the  intent  and  purpose  of  the  Drug- 
Free  Workplace  Act. 

Chapter  11,  Facilities. 

11.2.2    Real  Estate-Related  Services 

Paragraph  a  is  changed  to  require  that 
source  lists  be  developed  as  needed, 
rather  than  maintained,  and  to  provide 
for  alternative  methods  of  pubHcizing 
requests  for  qualifications  statements. 
Paragraph  c  is  revised  to  add  a  sentence 
permitting  the  use  of  oral  solicitations 
using  the  simplified  purchasing 
procedures. 


11.4.1  General  (Leasing  of  Interests  in 
Facilities) 

A  new  Paragraph  a  is  added,  defining 
"lease."  Paragraph  c  is  expanded  to 
describe  the  scope  of  negotiations 
permitted  and  to  limit  the  disclosure  of 
information  as  to  the  number  and 
identity  of  offerors.  A  new  Paragraph  d 
is  added,  describing  evaluation  criteria 
for  the  award  of  leases. 

11.4.2  Leases  of  Existing  Space 

Subparagraphs  d.1  and  d.2  are 
combined  and  rewritten  for  clarity.  A 
new  subparagraph  d.3  is  added, 
allowing  lessors  to  make  improvements. 

11.4.3  New  Construction  Leases 

Paragraph  b  deletes  the  requirements 
that  new  construction  lease  solicitations 
agree  with  Procurement  Manual 
requirements  and  substitutes  a 
statement  that  requirements  must  be  set 
forth  in  the  solicitation. 

11.5.1  Procurement  of  Construction 

Paragraph  a  is  revised  to  clarify  that 
"construction."  as  defined,  does  not 
include  a  lease.  A  new  Paragraph  b  is 
added,  which  provides  that  construction 
accomplished  under  a  lease  may  be 
procured  noncompetitively  and  without 
publicizing. 

Subparagraph  f.3  (old  e.3)  is  to 
provide  that  when  a  "brand  name  or 
equal"  description  is  used,  and  more 
than  three  acceptable  brands  are 
known,  only  three  need  be  listed. 

11.5.4  Contractor  Prequalification 

Subparagraph  b.2  is  revised  so  that 
the  requirements  for  selection  of  firms  to 
receive  solicitations  agree  with  the 
procedures  in  Handbook  RE-14,  Design 
and  Construction. 

Chapter  12,  Mail  Transportation 

12.1.2  General 

This  part  is  revised  to  provide  that  the 
issuance  of  policies,  procedures  and 
information  on  other  publications  will 
be  done  only  as  an  interim  measure, 
pending  incorporation  in  Chapter  12  or 
the  Mail  Transportation  Handbook. 

12.2.2    Definitions 

This  part  is  revised  to  eliminate 
descriptions  of  contract  types  and 
modes,  which  are  now  described  in 
12.4.6.  c  and  d. 

12.3.2    Authority  of  Contracting 
Officers 

This  part  is  revised  to  conform  with 
12.3.4  Cielegations  of  Authority  and  to 
clarify  ratification  authority. 


12.3.4  Delegations  of  Authority 

This  part  is  revised  to  clarify  that 
delegations  are  for  any  category  of  mail 
transportation  contract  (regular, 
emergency,  or  temporary)  of  the  modes 
specified,  both  advertised  and 
negotiated. 

12.3.5  Contracting  Officer's 
Representatives 

Subparagraph  b.2  (c)  is  added  to 
refiect  that  a  contracting  officer's 
representative  may  be  authorized  to 
review  and  sign  contract  modifications 
having  no  effect  on  price. 

12.4.2    Procurement  Planning 

This  part  is  revised  to  require  that 
proposal  evaluation  criteria  be 
established  in  accordance  with  2.1.6.& 

12.4.4  Solicitation  Mailing  Lists,  and 

12.4.5  Publicizing  and  Distribution  of 
Solicitations 

These  new  parts  contain  detailed 
procedures  replacing  the  previous  12.4.4 
Publicizing  Procurement  Actions. 

12.4.6  Procurement  Methods 

Paragraph  a  is  revised  to  add  Limited 
Competitive  Procedures  and  Set-Rate 
Ordering  Agreements.  Paragraph  c  is 
revised  to  describe  contract  categories 
by  term  (regular,  emergency,  and 
temporary]  and  to  provide  guidance  for 
their  use.  A  new  Paragraph  e  is  added  to 
provide  for  sequential  receipt  of  best 
and  final  offers  in  certain  situations. 

12.4.7  Mistakes  in  Bids  or  Proposals 

This  part  is  revised  to  clarify  language 
and  references. 

12.4.8  Protests 

This  part  is  revised  to  be  consistent 
with  4.5.6  Protests  Received  by 
Contracting  Officer. 

12.4.9  Small,  Minorify-owned  and 
Woman-owned  Businesses 

This  part  is  revised  to  add  women- 
owned  businesses  and  to  clarify 
references. 

12.4.10  Renewal  of  Contracts,  12.4.11 
Extension  of  Contracts,  12.4.12  Contract 
Changes.  12.4.13  Subcontracting,  12.4.14 
Release  of  Contractor,  12.4.15  Service 
Deficiencies,  12.4.16  Death  or 
Incompetence  of  Contractor 

These  parts  were  previously 
numbered  12.7.5  through  12.7.11. 
Because  they  apply  mainly  to  negotiated 
contracts,  they  have  been  moved  to 
Section  4. 

Paragraph  10.d  is  revised  to  clarify 
restrictions  on  contract  renewals. 
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Paragraph  lG.e  adds  additional 
procedures  and  approval  requirements. 

Paragraph  ll.a  is  revised  to 
distinguish  between  contract  extension 
and  renewal.  Paragraphs  ll.b  through 
ll.d  are  revised  to  clarify  procedural 
and  approval  requirements. 

Subparagraph  12.C.1  is  revised  to 
define  a  minor  service  change  in  terms 
of  a  compensation  rate  of  $150,000  or 
less.  Paragraph  12.e  is  revised  to 
describe  schedule  changes  for  highway 
or  inland  domestic  water  contracts,  and 
a  new  Paragraph  12.f  is  added  for 
emergency  contracts. 

Part  12.4.13  is  revised  to  provide 
separate  coverage  for  highway  or  inland 
domestic  water  contracts  and  other 
surface  contracts  or  air  contracts. 

Part  12.4.14  is  revised  to  provide 
separate  coverage  for  highway  or  inland 
domestic  water  routes  and  other  routes. 

12.5.2  Service  Employees 

Subparagraph  a.8  makes  ineligible 
persons  whose  behavior  indicates  they 
are  potentially  dangerous  to  other 
employees. 

12.6.3  Major  Irregularify 

This  part  is  revised  to  provide  that, 
when  a  major  irregulatory  occurs,  the 
contracting  officer  may  take  immediate 
suspension  or  removal  action  without 
prior  notice  to  the  contractor,  and  that 
suspension  may  be  with  or  without  pay, 
as  provided  in  the  contract. 

12.7  Advertised  Contracts 

This  section  is  completely  revised  to 
add  detailed  policy  and  procedural 
requirements. 

12.8  Negotiated  Contracts 

This  section  is  deleted  and  its  focus 
moved  to  Section  4,  General  Policies. 

Exhibit  12.1.1    Applicability  of 
Procurement  Manual  to  Mail 
Transportation 

This  Exhibit  is  revised  to  correct  and 
add  applicability  requirements  and 
references. 

Exhibit  12.4.6    International  Ocean 
Transportation  Schedule  of  Rates 

This  new  Exhibit  is  added  to 
supplement  coverage  in  Subparagraph 
12.4.6.b.2. 

Appendix  A,  Solicitations 

A.2.4    Representations  and 
Certifications 

Paragraph  b,  subparagraph  3,  is 
revised  to  show  that  when  proposals  of 
$50,000  or  more  are  anticipated,  the 
solicitation  must  include  Provision  10-4, 
Equal  Opportunity  Affirmative  Action 
Program. 


Provision  A-8,  Contract  Award 

Paragraph  d  of  the  provision  is  revised 
to  show  that  under  certain 
circimistances  the  Postal  Service  may, 
before  the  proposal's  specified 
expiration  time,  accept  a  proposal 
whether  or  not  there  are  discussions  or 
negotiations  after  its  receipt. 

Provision  A-20,  Type  of  Business 
Organization 

This  provision  is  revised  to  include 
definitions. 

Provision  10-4,  Equal  Opportunity 
Affirmative  Action  Program,  and  10-5, 
Preaward  Equal  Opportunity 
Compliance  Review  reflect  the  revisions 
published  in  Procurement  Manual 
Circular  89-1,  4/24/89. 

Appendix  B,  Contract  Clauses 

Clause  B-22,  Interest,  is  revised  to 
show  that  the  Postal  Service  will  pay 
interest  on  late  payments  and  unearned 
discounts,  in  accordance  with  the 
Prompt  Payment  Act  and  the  Prompt 
Payment  Act  Amendments. 

Clause  2-1,  Inspection — Fixed  Price, 
and  2-2,  Inspection — Non-Fixed  Price, 
are  revised  to  clearly  delineate  the 
minimum  acceptable  quality  control 
system  which  a  supplier  may  provide 
the  Postal  Service. 

Clause  2-9,  Definition  of  Delivery 
Terms  and  Contractor's  Responsibilities, 
is  revised  to  show  that,  on  f.o.b.  origin 
contracts,  contractors  may  make 
shipments  on  endorsed  commercial  bills 
of  lading  when  tiansportation  charges 
for  individual  shipments  do  not  exceed 
$100. 

Clause  7-3,  Deposit  of  Assets  Instead 
of  Surefy  Bonds.  This  clause  is  changed 
to  delete  the  requirement  that  the  Postal 
Service  pay  interest  on  these  assets. 
Clause  10-1,  Participation  of  Small, 
Minorify-owned  and  Woman-owned 
Businesses,  and  10-2,  Small,  Minorify- 
owned  and  Woman-owned  Business 
Subcontracting  Requirements  reflect  the 
Postal  Service's  inclusion  of  woman- 
owned  businesses  in  its  Socioeconomic 
Program. 

Clause  10-4,  Contract  Work  Hours 
and  Safety  Standards  Act— Overtime 
Compensation,  10-5,  Davis-Bacon  Act, 
10-7,  Contract  Work  Hours  and  Safefy 
Standards  Act— Safefy  Standards,  and 
10-12,  Service  Contract  Act,  reflect  the 
revisions  published  in  Procurement 
Manual  Circular  89-1, 4/24/89. 

Clause  10-20,  Drug-Free  Workplace. 
This  clause  is  added  in  accordance  with 
the  decision  by  the  Postal  Service  to 
voluntarily  comply  with  the  intent  and 
purpose  of  the  Drug-Free  Workplace 
Act. 


Appendix  C,  Forms  and  Formats,  and 
Appendix  D,  Rules  of  Practice  Relative 
to  Debarment  and  Suspension  fit)m 
Contracting,  are  revised  to  change 
terminology. 

Appendix  F,  Index,  is  updated  to 
reflect  the  changes  in  this  Transmittal 
Letter. 

List  of  Subjects  in  39  CFR  Part  601 

Government  procurement  Postal 
Service,  Incorporation  by  reference. 


PART  601— [AMENDED] 

1.  The  authority  citation  for  part  601 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  401, 
404,  410,  411,  2008.  5001-5605. 

2.  In  consideration  of  the  foregoing, 
the  table  at  the  end  of  39  CFR  601.105  is 
revised  to  read  as  follows: 

§601.105    Amendments  to  the 
Procurement  Manual. 
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Number] 

Fred  Eggleston. 

Assistant  General  Counsel  Legislative 

Division. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL  3680-0] 

Wisconsin:  Rnal  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency. 

ACnoM:  Immediate  final  rule. 

summary:  Wisconsin  has  applied  for 
final  authorization  of  a  revision  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed 
Wisconsin's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Wisconsin's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  for  final  authorization. 
Wisconsin's  application  for  program 
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revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for 
Wisconsin's  program  revision  will  be 
effective  January  22, 1990.  unless  EPA 
publishes  a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule. 
All  conmients  on  Wisconsin's  program 
revision  application  must  be  received  by 
the  close  of  business  December  22. 1989. 
AOOmsSES:  Copies  of  Wisconsin's 
program  revision  application  are 
available  from  8:30  a.m..  to  4:30  p.m.,  at 
the  following  addresses  for  inspection 
and  copying:  Wisconsin  Department  of 
Natural  Resources,  Bureau  of  Solid 
Waste  Management,  101  South  Webster 
Street,  Madison,  Wisconsin  53707, 
Contact— St.  Clair  Thompson  (608)  26ft- 
5376;  U.S.  EPA  Headquarters  Library, 
PM211A.  401  M  Street,  SW., 
Washington,  DC  20460,  Phone:  (202)  382- 
5926;  U.S.  EPA  Region  V.  Waste 
Management  Division,  Office  of  RCRA, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604,  Contact— Brian  Barwick 
(312)  886-6085.  Written  comments 
should  be  sent  to  Brian  Barwick, 
Wisconsin  Regulatory  Specialist.  U.S. 
EPA  Region  V,  Waste  Management 
Division,  Office  of  RCRA,  230  South 
Dearborn  Street,  5HR-JCK-13,  Chicago. 
Illinois  60604,  (312)  886-6085  FTS  8-8«6- 
6085. 
fOH  FURTHER  rNFORMATION  CONTACT: 

Brian  Barwick,  Wisconsin  Regulatory 
Specialist,  U.S.  EPA  Region  V.  Waste 
Management  Division,  Office  of  RCRA, 
230  South  Dearborn  Street,  5HR-JCK-13, 
Chicago,  Illinois  60604,  (312)  886-6085 
FTS  8-886-6085. 
SUPPLEMENTARY  INFORMATKMI 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA  (or  "the  Act"), 
42  U.S.C.  6926(b),  have  a  continuing 
obligation  to  maintain  a  hazardous 
waste  program  that  is  equivalent  to, 
consistent  with,  and  no  less  stringent 
than  the  Federal  hazardous  waste 
program.  In  addition,  as  an  interim 
Measure,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L  96- 
616,  November  8, 1984,  hereinafter 
"HSWA")  allows  States  to  revise  their 
program  to  become  substantially 
equivalent  instead  of  equivalent  to 
RCRA  requirements  promulgated  under 
HSWA  authority.  States  exercising  the 
latter  option  receive  "interim 
authorization"  for  the  HSWA 
requirements  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6926(g),  and  later  apply 
for  final  authorization  for  the  HSWA 
requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  w 


State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260-266.  268,  and  270. 

B.  Wisconsin 

Wisconsin  initially  received  final 
authorization  on  January  31, 1986. 
Wisconsin  received  authorization  for 
revisions  to  its  program  effective  on 
June  6, 1989.  Today,  Wisconsin  is 
seeking  approval  of  additional  State 
program  revisions  in  accordance  with  40 
CFR  271.21(b)(4). 

On  March  31. 1988,  Wisconsin 
submitted  an  application  that  requested 
authorization  for  State  regulatory 
revisions  analogous  to  the  following 
provisions  of  the  Federal  program: 


Federal  provision 

AnaloQous  state 
provwonts) 

Interim  Status  Starxiards. 

Wisoonain  Administratis 

Landfill  Cover  Design 

Code,  Sections  t^ 

Stanoaros,  50  FR 

181:  .415(2);  .42(8)(d); 

16044-16048,  April  23. 

.42(9Kb);  44(10)  (b). 

1965. 

(C),  (t),  and  (k); 

44(i2Ma)l.a.5  and 

b.1;  .44(l4)(b);  and 

.55(6)(c)  (effective 

Apnf  1.  1988). 

Clarification  of  Spent 

Pickle  Liouor  Listing, 

Code,  Section  NR  181: 

51  FH  19320,  May  28. 

.t642)4b)  Table  III 

1986  as  arr>ended  t>y 

(e«ective  Apnl  1. 

51  FR  33612, 

1988). 

Septemoer  22,  1 986. 

Paint  Fitter  Test,  50  FR 

Wi8cor»sin  Admvitstrative 

18370-18376.  Apritao. 

Code,  Sections  NR 

1985'. 

181:. 42(1)  (d)  and  (e); 

.42(6«b)1.d.;  and 

.44(i0)te)2.  (effective 

Apnl  1. 1988). 

Dust  Soopression.  50  FR 

Wisconsin  Admmtstrative 

28702-28755,  July  15, 

Code,  Sections  NR 

1985  '. 

181:. 16(3);  .19;  and 

' 

.415  (effective  April  1, 

1988). 

Location  Standards  for 

Wiscc^n  Admintsfrative 

Salt  Domes,  Sail 

Code,  Section  NR  181. 

Beds,  Underground 

.41514)  (effective  April 

Mines  and  Caves  50 

1.  1988). 

FR  28702-28755,  July 

15,  1985'. 

Standards  for 

Wisconsin  Administrative 

Generators;  Waste 

Code.  Sections  NR 

Minimization 

181:  .23(2)(f),  (h>9. 

Certificatioos,  50  FR 

(h).11  and  (i>;  .24(1)  (f) 

28702-28755,  July  15. 

and(9):  42(6Hb)1.i.; 

1985,  as  Amended  by 

.42(61(0)1.;  .53,  and 

51  FR  55190-55194, 

.55(8)(k)4.  (effective 

October  1.  1966'. 

Apnl  1,  1988) 

Cement  Kilns  50  FR 

Wisconsm  AdnwiMtrative 

28702-28755.  July  15. 

Code.  Sections  NR 

1985  '. 

181;  .16(3)  and  .19 

(effective  Apnl  1, 

1988). 

Wisconsin  Admnetralive 

50  FR  28702-28756, 

Code.  Sections  NR 

July  15.  1986  '. 

181:  43(9)(a); 

.44(i0)(u):  49(1);  and 

49(6)  (effective  April 

1.1968). 

Federal  provision 

Anatogous  Stale 
pravia»n<s) 

Listing  o«  TDI.  DNT,  and 

Wisconsin  Administraiive 

IDA  Wastes.  50  FR 

Code,  Sections  NR 

42936-42943.  October 

181:  .16(2)(b)  Table  HI; 

23.  1965 ». 

.16(3Mc)  Table  IV;  and 

Appendot  II  (effective 

April  1.  1988). 

Listing  of  Spent 

Wisconsin  Administrative 

Sotvents,  50  FR 

Code,  Section  NR  181: 

53315-53320, 

.16(2)(a)  Table  H 

December  31.  1986'. 

(effective  April  1. 

1988). 

Listing  of  EDB  Wastes. 

Wisconsin  Administrative 

51  FR  5330,  February 

Code,  Sections  NR 

13,  1986'. 

161:  .16(2)(b)  Table  III; 

and  Aopendix  H 

(effective  April  1, 

1988). 

Listing  of  Four  Spent 

Wisconsin  Administrative 

Solvents  (Stifl 

Code,  Sections  NH 

Bottoms)  51  FR  6541, 

181:  .16(2)(a)  Table  It 

February  25.  1986  '. 

.16(3)(c)  TatMe  V;  and 

Appendu  II  (effective 

April  1,  1988). 

SmaH  Quantity 

Wisconsin  Adrninistrafive 

Generators,  51  FR 

Code,  Sections  NR 

10174-10176.  Marcfi 

181:  .12;  .13(1) 

24.  1966'. 

througfi  (5)  and  (8); 

.16(3)(C);  .215(5)(a); 

and  .42(l)(a)12. 

(efrective  April  1, 

1988). 

'  Promulgated  pursuant  to  HSWA. 

In  July  1988.  EPA  sent  comments  to 
the  State  concerning  the  application. 
The  State  responded  by  providing 
additional  information  with  a  letter 
dated  September  14, 1988.  On  the  basis 
of  the  application,  as  supplemented  by 
the  State's  September  14, 1988,  letter. 
EPA  has  determined  Wisconsin's 
program  revisions,  with  the  exception  of 
one  State  rule  discussed  below,  satis^ 
the  criteria  for  final  authorization. 

In  addition  to  the  provisions  of  the 
Federal  program  listed  above,  the  State 
applied  for  authorization  for  the  Federal 
ban  on  liquids  in  landfills.  The  Federal 
ban  on  liquids  in  landfills  was 
promulgated  on  July  15. 1985,  (50  FR 
28702),  and  amended  on  May  28, 1986 
(50  FR  19176).  The  State  asserts  that 
section  NR  181.44(10)(e)  of  the 
Wisconsin  Administrative  Code,  in 
effect,  bans  liquids  in  landfills. 
However,  EPA  is  withholding 
authorization  for  this  provision  of  the 
Federal  program  until  the  State  clarifies 
section  NR  181.44(10)(e)  to  provide  more 
explicitly  for  a  ban  on  liquids  in 
landfills. 

It  should  be  noted  that  the  Federal 
ban  on  liquids  in  landfills  was 
promulgated  pursuant  to  HSWA. 
Therefore,  as  explained  in  section  C  of 
this  notice,  the  Federal  ban  remains  in 
effect  in  Wisconsin  and  continues  to  be 
imposed  by  EPA.  The  State  believes 
section  NR  181.44(10)(e)  requires  a  ban 
on  liquids  in  landfills  and  will,  imder 
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State  authorities,  continue  to  impose  a 
State  ban  on  liquids  in  landfills. 

State  program  revisions  to  incorporate 
the  Federal  ban  on  liquids  in  landfills 
were  due  on  July  1, 1989.  Wrsoonsin  has 
received  an  extension  for  completing 
these  and  other  revisions  that  were  due 
on  July  1, 1989.  The  extension  is  for  six 
months  and  was  granted  by  EPA 
pursuant  to  40  CFR  271.21(e)(3).  If  at  the 
end  of  the  six  month  extension  period 
the  State  has  not  completedthe  program 
revisions  that  were  due  on  July  1, 1989, 
EPA  may  place  the  State  on  a  schedule 
of  compliance  under  40  CFR  271.21tgl.  If 
the  State  is  placed  on  a  schedule  of 
compliance,  notice  of  that  action  will  be 
published  in  the  Federal  Register. 

EPA  intends  to  grant  final 
authorization  to  Wisconsin  for  its 
additional  program  revisions.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
December  22. 1989.  Copies  of 
Wisconsin's  application  for  these 
program  revisions  are  available  for 
inspection  at  the  locations  indicated  in 
the  "ADDRESSES"  section  of  this  notice. 

Approval  of  Wisconsin's  program 
revisions  shall  become  effective  in  00 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  wiO 
publish  either  (1)  a  withdrawal  ol  tins 
immediate  final  rule  or  (2)  a  notice 
containing  a  response  to  the  comment 
which  either  affirms  that  the  imnediate 
final  decision  takes  effect  or  reverses 
the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditioas  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
authorized  on  the  effective  date  of 
authorization.  EPA  has  previously 
suspended  issuance  of  permits  for  other 
provisions  on  January  31, 1986,  and  June 
6, 1989,  the  effective  dates  Wisconsin's 
authorizations  for  the  RCRA  program. 

Wisrjonsin  is  not  authorized  to 
operate  the  Federal  Program  on  Indian 
land.  Tliis  authority  shall  remain  with 
EPA. 

C.  Effect  of  HSWA  oo  Wisooosio's 
Authorization 

Prior  to  the  Hazardous  and  Si^kl 
Waste  Amendments  to  RCRA.  a  SUte 
with  final  authorization  would  have 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA.  The 


Federal  requirements  no  longer  applied 
in  the  authorized  States,  aod  EPA  could 
not  issue  pernuts  for  any  facilities  the 
State  was  authorized  to  permit  When 
new,  more  stringent,  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
promulgate  or  enact  equivaleat 
authority  within  specified  time  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  the  requirements  as  State 
law. 

In  contrast  under  the  amended 
section  3006(g)  of  RCRA.  42  U.S.C 
6g26(g).  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  as  they  take  efi'ect  in  non- 
authorized  States.  EPA  is  directed  to 
carry  out  those  recjuirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  (tie  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA  related 
provisions  as  State  law  to  retain  final 
authorization,  the  HSWA  provisions 
apply  in  authorized  States  in  the  interim. 
As  a  result  of  the  HSWA.  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Wisconsin.  To  the  extent  the 
authorized  State  program  is  unaffected 
by  the  HSWA,  the  State  program  will 
operate  in  lieu  of  the  Federal  program. 
To  the  extent  HSWA  related 
requirements  are  in  effect  EPA  will 
achniirister  and  enforce  those  portions  of 
the  HSWA  in  Wisconsin  until  the  State 
receives  authorization  to  do  so.  Among 
other  things,  this  will  entail  the  issuance 
of  Federal  RCRA  permits  for  those  areas 
in  which  the  State  is  not  yet  authorized. 

Once  Wisconsin  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
pro-am.  Until  that  time,  (tie  State  may 
assist  EPA's  implementation  of  the 
HSWA  under  a  tiooperative  Agreement. 

Today's  rulemaking  includes 
authorization  of  Wisconsin's  program 
for  several  requirements  implementing 
the  HSWA.  Those  requirements 
implementing  the  HSWA  are  specified 
in  the  table  in  part  6  of  this  notice.  Any 
State  requirement  that  is  more  stringent 
than  a  Federal  HSWA  provision  will 
also  remain  in  effect  thas,  regulated 
handlers  must  comply  with  any  more 
stringent  State  reqairements. 

EPA  has  published  a  Fedecal  9a^ata 
notice  that  explains  in  detail  the  HSWA 
and  its  effect  oa  authorized  States.  Tliat 
notice  was  published  at  50  FR  28702- 
2875&.  J«ly  15, 1985. 


D.  Dechioa 

I  conclude  that  Wisconsin's 
application  for  program  revisioas  aeeta 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  EPA  intends  to  grant 
Wisconsin  final  authorization  to  operate 
its  hazardous  waste  program  as  revised. 

Wisconsin  will  have  expanded 
responsibility  for  permitting  treatment 
storage,  and  disposal  facilities  within  its 
borders  and  carrying  out  other  aspects 
of  the  RCRA  program,  subject  to  the 
hmitations  of  its  revised  program 
application  aod  previously  approved 
authorities.  Wisconsin  will  also  haif« 
expanded  enforcement  responsibilities. 
aJtboiigh  EPA  vtriil  retain  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA  and  to  take  enforceaoent 
actions  under  sections  3008, 3013,  and 
7003  of  RCRA. 

E.  Codification  of  Fart  272 

On  February  21, 1989  (54  FR  7422), 
U.S.  EPA  published  a  Federal  Register 
notice  whiti  codified  the  Wisconsin 
hazardous  waste  pro^-am  that  was  in 
effect  when  U.S.  EPA  granted  Wisoonsia 
final  authorization  (see  51  FR  3783J.  One 
of  the  reasons  U.S.  EPA  codified 
Wisconsin's  hazardous  waste  program 
was  to  provide  the  public  with  aotice  of 
the  scope  of  Wisconsin's  authorized 
program.  In  a  fiiture  Federal  Re^ster 
notice,  U.S.  EPA  will  codify  Wisconsin's 
revised  hazardous  waste  program. 

Compliance  WjJi  Executive  Order 
12291:  The  Office  of  Maoageoieat  and 
Budget  has  expected  this  rsie  from  the 
requirements  of  section  3  of  Executiva 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act:  Pursuant  to  the 
prov»ions  of  4  U.S.C.  605(b).  I  hereby 
certify  that  this  authorization  will  not 
have  a  significant  ecxmomic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  aospends 
the  applicabihty  of  certain  Federal 
regulations  in  favor  of  Wisconsin's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardtjus 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  smaU  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Autbotity:  "nris  itotice  n  isBoed  under  the 
authority  of  section  2002(a).  3006,  mrf  7004(b) 
of  the  Solid  Waste  Disposal  Act  hb  ainended. 
42  U.S.C.  eeia(B).  6926,  BS7«^\^\. 

Dated;  September  29, 1989. 
Valdaa  V.  Adamkua. 
Regional  Administrator 
[FR  Doc.  «»-£7S7£  Fiied  tl-ei-«a:  6:45  an^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  36 

RIN  0905-AD09 

Indian  Health;  Subpart  E— Preference 
In  Employment 

agency:  Indian  Health  Service.  HHS. 
action:  Final  rule. 

summary:  This  rule  amends  the 
definition  of  the  term  "Indian"  for 
purposes  of  Indian  preference  in 
employment  in  the  Indian  Health 
Service  (IHS)  to  continue  the  application 
of  Indian  preference  to  persons  of  the 
Osage  Tribe  of  Oklahoma,  who  are  at 
least  one-quarter  degree  Indian 
ancestry.  The  amendment  extends  the 
previous  expiration  date  of  September 
14, 1988  to  January  4, 1990,  to  permit  the 
tribe  to  organize  and  to  establish  current 
membership  standards. 
EFFECTIVE  DATE:  November  22, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  McCloskey,  (301)  443-1116. 
{This  is  not  a  toll  free  number). 

SUPPt^MENTARY  INFORMATION:  As  a 

result  of  the  April  22, 1977,  decision  of 
the  U.S.  District  Court  for  the  District  of 
Columbia  in  Tyndallv.  U.S..  the 
Department  of  Health  and  Human 
Services  (HHS)  is  under  continuing  court 
order  to  apply  the  same  definition  of  the 
term  "Indian"  for  purposes  of  Indian 
preference  in  employment  in  the  IHS  as 
that  adopted  by  the  Department  of  the 
Interior  (DOI)  and  to  publish  the 
definition  as  a  regulation  in  the  Federal 
Register  within  30  days  of  the  DOI's 
publication. 

Rulemaking  procedures  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
8553)  generally  involve  publication  of  a 
notice  of  proposed  rulemaking,  affording 
interested  persons  the  opportunity  to 
comment,  and  publication  of  the  final 
rule  after  consideration  of  the  comments 
received.  However,  in  this  case,  no 
notice  of  proposed  rulemaking  (NPRM) 
is  required.  As  a  result  of  the  Court's 
order,  the  Department  has  no  discretion 
in  this  matter  and,  therefore,  pursuant  to 
5  U.S.C.  533(b)(B)  the  Department  is 
waiving  the  proposed  rulemaking 
requirements. 

On  July  11, 1978  (42  FR  29783),  the 
HHS  published  a  final  rule  which 
brought  the  definition  of  Indian  for 
purposes  of  Indian  preference  in 
employment  in  the  IHS  into 
conformance  with  the  DOI  definition 
published  January  17, 1978  (42  FR  2393). 
On  July  17, 1981  (46  FR  37044.  45).  on 


October  4. 1984  (49  FR  39157).  on 
September  15. 1988  (51  FR  32631.  32). 
and  most  recently  January  5, 1989  (54  FR 
282).  the  DOI  amended  its  definition  to 
continue  the  application  of  Indian 
preference  to  persons  of  the  Osage  Tribe 
of  Oklahoma,  who  are  at  least  one- 
quarter  degree  Indian  ancestry.  The 
HHS  rule  was  revised  on  November  4, 
1981  (45  FR  54743).  November  6, 1984  (49 
FR  44288,  89).  and  July  24, 1987  to 
conform  to  the  DOI's  1981  and  1984  and 
1986  changes. 

The  membership  rolls  of  the  Osage 
Tribe  of  Oklahoma,  like  a  number  of 
other  tribes,  were  closed  by  an  act  of 
Congress,  and  therefore,  these  tribes  did 
not  have  current  membership  standards. 
The  original  regulation  provided  a  3- 
year  period  for  such  tribes  to  formally 
organize  and  establish  membership 
standards  and,  in  the  interim,  permitted 
persons  of  one  quarter  degree  blood  of 
such  tribes  to  qualify  for  Indian 
preference  rather  than  having  to  meet 
the  normal  one  half  degree  requirement 
This  was  extended  three  times  to  give 
the  Osage  Tribe  additional  time  to 
establish  membership  standards.  The 
new  DOI  regulation  and  this  HHS 
revision  again  extend  the  expired  date 
for  one  final  year  from  the  date  of 
pubhcation  of  the  extension  rule.  The 
quarter  degree  standard  will  remain 
applicable  through  January  4, 1990  or 
until  the  Osage  tribe  has  formally 
organized  and  established  membership 
standards,  whichever  comes  first. 

Under  terms  of  the  Court's  order  and 
our  conforming  regulations  the  IHS  has 
been  obligated  to  apply  the  revised  DOI 
definition  of  Indian  for  purposes  of 
employment  uninterruptedly  since  1978. 

The  Department's  definition  varies 
slightly  from  that  of  the  DOI  in  order  to 
clarify  that  there  is  no  gap  in  the 
application  of  the  definition  to  people  of 
Osage  ancestry.  People  of  Osage 
ancestry,  who  are  employed  by  the  IHS 
and  who  received  perference  in  any 
previous  appointment,  will  continue  to 
be  preference  eligibles  so  long  as  they 
are  employed  in  HHS  positions 
governed  by  the  Indian  Preference  Act. 

The  Department  of  Health  and  Human 
Services  has  determined  that  this 
document  is  not  a  major  rule  and  does 
not  require  a  regulatory  analysis  under 
Executive  Order  12291. 

The  Department  of  Health  and  Human 
Services  has  determined  that  this 
document  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  rule  affects  only 
persons  of  the  Osage  Tribe  of  Indians. 


List  of  Subjects  in  42  CFR  Part  36 

Alaska  natives,  Employees,  Eskimos. 
Government  employees.  Health,  Indian 
preference,  and  Indians. 

Dated:  July  13, 1989. 
lames  O.  Mason, 
Assistant  Secretary  for  Health. 

Approved:  November  1, 1989. 
Louis  W.  Sullivan, 
Secretary. 

Accordingly,  the  Department  of 
Health  and  Human  Services  revises  42 
CFR  36.41(e)  to  read  as  follows: 

Subpart  E— Preference  in  Employment 

1.  The  authority  citation  for  subpart  E 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  44,  45,  46  and  472;  Pub. 
L  83-568,  42  U.S.C.  2003. 

2.  Paragraph  (e)  of  S  36.41  is  revised 
as  follows: 

§36.41    Definitions. 
***** 

(e)  Until  January  4. 1990  or  until  the 
Osage  Tribe  has  formally  organized, 
whichever  comes  first,  a  person  of  at 
least  one-quarter  degree  Indian  ancestry 
of  the  Osage  Tribe  of  Indians,  whose 
rolls  were  closed  by  an  act  of  Congress. 
[FR  Doc.  89-27330  Filed  11-21-89;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6755 

[CA-940-00-4214-10;  CACA  26000] 

Partial  Revocation  of  Secretarial  Order 
dated  July  15, 1907;  California 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  one 
Secretarial  order  insofar  as  it  affects  40 
acres  of  National  Forest  System  land 
withdrawn  for  use  of  the  Forest  Service 
in  connection  with  the  Bear  Canyon 
Administrative  Site.  This  action  will 
open  the  land  to  allow  completion  of  a 
Forest  Service  exchange.  This  land  is  no 
longer  needed  for  administrative  site 
purposes.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  December  22, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Bowers,  BLM  California  State 
Office,  Federal  Office  Building,  2800 
Cottage  Way,  Sacramento.  California 
95825,  (916)  978-4820. 
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By  virtue  of  the  autiiarity  vested  in  the 
Secretary  of  the  interior  by  Bection  204 
of  tiw  Federal  Land  PoRcy  and 
Management  Act  of  1976, 9G  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  fottows: 

1.  Secretarial  Order  dated  July  15, 
1907,  winch  withdrew  land  for  the  Sear 
Canyon  Admimstratrwe  Site,  \s  hereby 
revoked  insofar  as  it  affects  tat 
fbllowii^  described  land: 

San  BeiiiHidiuo  Meridian 

T.2N..R.7W.. 

»ec.W,SEy4SW!A 

The  area  descrfbed  contains  40  acres  in 
San  BemapdwKj  Comity. 

2.  At  10  a.m.  on  December  22, 1989,  the 

land  described  in  paragraph  1  shaT.  be 
opened  to  such  forms  of  isposition  as 
may  by  law  be  made  of  National  Forest 
System  lands,  subject  to  vahd  existii^ 
rights.  t!ie  provisions  of  existing 
withdrawals,  and  the  requiremerrts  of 
applicable  law. 

3.  The  land  described  in  paragraph  1 
remains  witbdra%vn  from  operation  of 
the  mining  laws  by  inclusion  in  an 
overlapping  wilhti-awal  under  the  Act 
of  May  29, 1928. 

Dated:  NDvenfcer  13, 1989. 
David  €.1314681. 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  B9-2741S  Filed  11-21-89:  8:45  am] 

BtLLINQ  CODE  4310-40-M 


43  CFR  PdMic  Umtf  Order  «?5S 

(ID-943-00-42U-1D:  U»-2fi913I 

Partial  Revocation  ot  Secretarial  Order 
Dated  Oecembei  t9, 1133^  Idaho 


:v:  Bureau  of  Land  Managesi«it, 
Interior. 
ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects 
9.80  acres  of  National  Forest  System 
land  withdrawn  for  Power  Site 
Classification  No.  280  in  the  Boise 
National  Forest.  The  withdrawal  is 
being  revoked  so  fte  Forest  Service  can 
complete  a  prcqioied  exchange,  which  is 
in  the  public  interest.  The  land  is  not 
needed  for  the  purpose  for  which  it  was 
witiidravm.  This  actioa  wiU  (^)en  the 
land  to  «nr£ace  enby.  The  land  has  been 
and  will  remain  open  to  the  mining  and 
mineral  leasing  lawa. 
EFFECTIVE  DATE:  December  22. 19ea 
FOa  fWRTHER  INfORUATi  ON  CONTACT: 
Larry  R.  Lievsay.  l,^\^  .aaho State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-334-1735. 

By  virtue  of  the  authority  vested  ni  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 


Management  Act  of  1978, 96  Stat  2751; 
43  U.S.C.  1714,  it  is  ordered  as  foHows: 

1 .  The  Secretarial  Order  'dated 
December  19. 1933,  which  wiAidrew 
land  for  Power  Site  Claeeificaftion  No. 
280  is  hereby  revoked  insalBT  as  it 
a^ects  the  MIowBig  <}escnbed  land: 

Boise  hfleriAan 

A  tract  of  land  situated  in  tkeSEV«NW% 
and  NEViSWV*,  Section  32, Township  18 
North,  Range  8  Ea«t.  is  more  particularly 
described  as  follows: 

Beginning  «t  the  NW  ^  s  comer  of  section 
32,  T.  18  N..  9..  e  fi.,  nomMneirted  with  « 
standard  Faresrt  Service  ahiminan 
monument,  buned  a  iacfaes  telsw  tlie  gnnnd 
in  a  cultivated  fieM: 

Thence.  S.  aS'ae'U"  £.,  295  ieet  «loqg  the 
north  boundaiy  oi  the  SE!4NWV!i  to  a  point 
on  the  center  oT  a  wood  rail  fence; 

TlicHce  sAong  the  ceirter  line  with  a 
traverse, 

&  iri«'49"  W..  675.84  laflt 

S.'lfl°2S'4S"  £„  J88.25  fect, 

S.  0C°41 04"  fL  43a94  £eet 

S.  19'20'51"  W.  21&41  feeL 

S.  tff'vrsar  W.  TI JU  feet  ^ve  cail  fence, 
traverse  along  west  ed^  of  road  S.  46*40'45" 
W„  212.56  feet  to  a  point  on  the  W  Vi*  line: 

TTience,  "N.  «rO6'02"  E..  671.43  feet  along 
said  Hne  to  fheC-W  Vis  comer moouiiteii led 
by  a  standard  Forest  Service  ateminum 
nomunent 

Contiirae  alai«  said  W  Vi*  \mt  N.«0°SSt)2" 
Em  1,319.M  feet  4o  the  NW  Vi  •  comer 
hereinbefore  deectil»ed,  the  poiat  of 
beginning. 

The  areas  described  contains  9.80 
acres  in  Valley  County, 

2.  At  9  a.m.  on  December  22. 1989,  the 
land  deaoribed  in  paragraph  one  above 
shaU  be  open  to  such  fonnsctf 
disposition  as  may  be  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  The  land  has  been  and 
will  continue  to  be  open  to  the  mkung 
and  mineral  leasing  laws. 

Dated:  November  ll  1989. 
David  C  O'Neal 

Assistant  Secretary  ofihe  Interior. 

[FR  Doc  80-27420  Filed  11-21^«9:  IU5  an] 

BILLINO  COOE  431(MIO-M 


43  CFR  Public  Land  Ord«r  <754 

(OR-«43-00-4214-40;aM-3M;OR-t80H 
OR-t9115] 

Partial  RevooatkM  of  Mm  Executive 
Order  Dated Oeoarrtber  12, 1917,aad 
Secretarial  Order  Dated  I>eceinl}«r  12, 
1917;  Oregon 

AGENCY:  Bureau  of  Land  Management 

Intrrior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  revokes  one 
Executive  oeder  and  one  Secrelarial 
order  insofar  as  they  affect  {126  acre  of 
land  withdrawn  for  the  Bureau  of  Land 
Management's  Powersite  Reserve  Na 
661,  and  Walerpower  Designation  Na 
14.  The  land  is  no  longer  needed  for 
power  site  or  waterpower  purposes. 
This  action  is  needed  to  permit  tSrsposal 
of  the  land  ^iroqgh  pobtic  sale.  Tvts 
action  win  open  tne  land  to  surface 
entry.  The  land  has  been  and  remains 
open  %o  nnneral  leasing  and  is 
temporarily  closed  to  mming  by  Notioe 
of  Realty  Atitron. 

tn-ytCliVE  DATE  December  22.  tSBB. 
FOR  FURTHER  INFORMATION  CONTACT: 
Champ  Vai^ao,  BLM  Oegoa  Stats 
OSice,  P.a  Box  2965,  Portland,  Oiegoa 
97208,  503-23J-69Q5. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  «ectiaa204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat  2751; 
43  U.S.C.  1714,  it  is  ordered  es  foBows: 

1.  The  Execntrve  Order  dated 
December  12, 1917,  which  established 
Powersite  Reserve  No.  661,  and  the 
Secretarial  Order  dated  Decenber  12. 
1917,  which  established  Waterpower 
Desi^ation  No.  14,  are  hereby  revofked 
insofar  as  ttiey  affect  the  fotlowing 
described  land: 

Willamette  Meridian 

Revested  Oregon  and  California  RaBroad 
Grant  L.and 

T.21S.,R.2W.. 

Sec.  7,  lot  2  (formerly  de8cril>ed  as  part  of 
<lw  fractional  SW^NWV«). 

The  area  descritjed  contains  flJB  acre  in 
Lane  County. 

2.  At  8:30  a.m.,  oo  December  22, 198a 
the  land  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  xm 
revested  Oregon  and  California  Reihrjed 
Grant  land,  subject  to  valid  eidsting 
ri^ite.  the  psovisions  of  exisbng 
withdrawals,  any  segresations  of  nacord, 
f^A  the  rpniiin'mf"*?  of  apnlirabli*  law. 

Dated:  November  13. 1989. 
David  C  OTieai 

Assistant  Secretary  of  the  Interior 

[FR  Doc.  89-27421  Filed  ll-n-«  A48,«< 

BIUJMO  COOC  43tO-3>-M 


43  CFR  PilMIc  Land  Order  6753 

[OR-943-00-«2U-«0;  Q^3«4:  OR- 
22065(WASH)1 

Modification  of  the  Secietartal  Order* 
Dated  January  21, 1AM  and  June  28. 
1908;  Waablfwtoo 

agency:  Bureau  of  Land  Management. 
Interior. 
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action:  Public  land  order. 


summary:  This  order  modifies  the  land 
description  in  two  Secretarial  orders  to 
conform  to  the  official  approved  plat  of 
survey  as  to  the  land  withdrawn  for  the 
Sullivan  Lake  Ranger  Station. 

EFFECTIVE  DATE:  November  22.  1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Champ  Vaughan,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  Oregon 
97208,  503-231-6905. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  dated 
January  21, 1908  and  June  26, 1908, 
which  withdrew  land  for  administrative 
site  purposes  are  hereby  modified  to 
conform  the  land  description  to  the 
approved  plat  of  survey  insofar  as  they 
affect  the  following  described  land: 

Willamette  Meridian 

Colville  National  Forest;  (formerly  part  of  the 
Priest  River  National  Forest) 

T  39  N..  R.  44  E.  (formerly  unsurveyed), 
Sec.  29,  lot  3  and  SW'ASW^  (formerly 

described  by  metes  and  bounds); 
Sec  30,  lots  6  and  7.  and  SV^SEy4  (Formerly 

described  by  metes  and  bounds); 
Sec.  31.  lots  4  and  S.  and  NV^NEV4 

(formerly  described  by  metes  and 

bounds); 
Sec.  32,  W'/sNWV*  (formeriy  described  by 

metes  and  bounds). 

The  area  described  contains  422.19  acres  in 
Pend  Oreille  County. 

2.  The  land  described  in  paragraph  1 
has  been  and  continues  to  be  withdrawn 
from  appropriation  under  the  public  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2). 

Dated:  November  13. 1989. 
David  C  O'Neal, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  89-27422  Filed  11-21-89;  8:45  am] 

BIUJNO  COOe  4310-33-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-397,  RM-6326] 

Radio  Broadcasting  Services;  Essex, 
CA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
255B  ^o  Essex,  California,  as  that 


community's  first  local  broadcast 
service,  in  response  to  a  petition  filed  by 
Howard  B.  Anderson.  Coordinates  for 
Channel  255B  at  Essex.  California,  are 
34-45-51  and  115-15-07.  See  53  FR 
36786,  September  22. 1988.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  December  29, 1989;  the 
window  period  for  filing  applications  on 
Channel  255B  at  Essex,  California  will 
open  on  January  2, 1990,  and  close  on 
February  1. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ordee  Pearson,  (202)  634-6530. 
Questions  related  to  the  window 
application  fihng  process  at  Essex, 
California,  should  be  addressed  to  the 
Audio  Service  Division,  FM  Branch. 
Mass  Media  Bureau,  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  88-397, 
adopted  October  19, 1989,  and  released 
November  14, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  N\N.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Ammded] 

2.  Section  73.202(b),  the  Table  of 
Allotments,  is  amended  under  California 
by  adding  Essex,  Channel  255B. 

Federal  Communications  Commission. 

Karl  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  89-27361  Filed  11-21-89;  8:45  am) 

BIUJNO  CODE  6712M)1-M 


47  CFR  Part  73 

[MM  Docket  No.  87-42;  RM-5646,  RM-5882, 
RM-5883,  RM-5884] 

Radio  Broadcasting  Services; 
Rockport,  Gregory,  Alice  and 
Armstrong,  TX 

AGENCY:  Federal  Conununications 
Commission. 


ACTION:  Final  rule. 


summary:  This  document  substitutes 
Channel  272C2  for  Channel  272.A  at 
Rockport,  Texas,  and  modifies  the 
license  of  Station  KPCB(FM)  to  specify 
operation  on  the  higher  class  channel  at 
the  request  of  Aransas  County 
Broadcasting.  The  community  could 
receive  its  first  wide-coverage  area  FM 
service.  A  site  restriction  of  26.6 
kilometers  (16.5  miles)  southwest  of  the 
community  is  required,  at  coordinates 
27-49-30  and  97-12-00.  Concurrence  of 
the  Mexican  government  has  been 
obtained.  In  addition,  this  action 
dismisses  the  petitions  of  Gregory 
Broadcasting  (RM-5882)  for  Gregory, 
Texas,  and  Edgar  L.  Clinton  (RM-5883) 
for  Alice,  Texas;  and  also  denies  the 
petition  of  Texas  Media  Group,  Inc. 
(RM-5884)  for  Armstrong.  Texas.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  29. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-42. 
adopted  October  19. 1989.  and  released 
November  14. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy^contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite, 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Texas,  by 
adding  Channel  272C2  and  removing 
Channel  272A  at  Rockport. 

Kari  A.  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-27362  Filed  11-21-89;  8:45  am] 

BILLING  COOE  STia-OI-M 
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47  CFR  Part  73 

[MM  Docket  No.  87-88;  RM-.523.  RM-5578, 
RM-5947] 

Radio  Broadcasting  Services; 
Raymondville,  Alice  and  Faif urrias,  TX 

aqenqy:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  271C2  for  Channel  269A  at 
Raymondville,  Texas,  and  Channel 
275C2  for  Channel  272A  at  Alice,  Texas, 
at  the  request  of  Edgar  L.  Clinton  and 
Alice  Broadcasting  Corporation.  This 
action  also  modifies  the  licenses  of 
Station  KSOX-FM  at  Raymondville  and 
Station  KBIC(FM)  at  Alice  to  specify 
operation  on  the  higher-class  adjacent 
channel,  accordingly.  In  addition,  this 
action  allots  Channel  277A  to  Falfurrias, 
Texas,  as  that  community's  second  local 
FM  service,  at  the  request  of  Falfurrias 
Broadcasting  Enterprises.  Alice  and 
Raymondville  could  receive  their  first 
wide-coverage  area  FM  services. 
Channel  277A  at  Falfurrias  can  be 
allotted  at  that  community's  reference 
coordinates,  which  are  27-13-30  and  98- 
08-36.  Channel  271C2  at  Raymondville 
requires  a  site  restriction  of  17.3 
kilometers  (10.8  miles)  north  of  the  city, 
at  coordinates  26-38-00  and  97-45-00. 
Channel  275C2  can  be  utilized  at  the 
present  site  of  Station  KBIC(FM)  at 
Alice.  The  coordinates  are  27-48-35  and 
98-04-41.  Concurrence  of  the  Mexican 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  December  29, 1989.  The 
window  period  for  filing  applications  for 
Channel  277 A  at  Falfurrias,  Texas,  will 
open  on  January  2, 1990  and  close  on 
February  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-88. 
adopted  October  19, 1989,  and  released 
November  14. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasling. 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154,  303. 

973.202    [AnMndMl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Texas,  by 
adding  Channel  271 C2  and  removing 
Channel  269A  at  Raymondville;  by 
adding  Chaimel  275C2  and  removing 
Channel  272A  at  Alice;  and  by  adding 
Channel  277A  at  Falfurrias. 

Kari  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-27360  Filed  11-21-89;  8:45  am] 

BILLINO  COOE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1103, 1104, 1182  and 
1186 

[Ex  Parte  No.  55  (Sub-No.  77)] 

Implementation  of  21  U.S.C.  853a— 
Denial  of  Federal  Benefits  to  Drug 
Trafficicers  and  Possessors 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

summary:  21  U.S.C.  853a,  enacted  in  the 
Anti-Drug  Abuse  Act  of  1988  (Pub.  L. 
100-690),  states  that  Federal  benefits 
shall  be  withheld  in  certain 
circumstances  from  individuals  who 
have  been  convicted  of  drug  distribution 
or  possession  in  Federal  or  State  courts. 
In  this  proceeding,  the  Commission 
adopts  a  certification  process  to 
implement  and  enforce  the  requirements 
of  21  U.S.C.  853a.  Since  this  matter 
involves  agency  practice  and  procedure, 
it  is  being  issued  as  a  final  rule  under  5 
U.S.C.  553(b)(3)(A). 
EFFECTIVE  DATE:  November  22, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  King  (202)  275-7428,  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION:  Federal 

agencies  must  implement  and  enforce 
the  requirements  of  21  U.S.C.  853a, 
which  provides  that  Federal  benefits  are 
not  to  be  granted  to  certain  individuals 
who  are  convicted  in  Federal  or  State 
courts  of  either  distribution  or 
possession  of  controlled  substances, 
after  September  1. 1989.  A  "Federal 
benefit"  as  defined  in  21  U.S.C.  853a(d) 
"means  the  issuance  of  any  grant, 
contract,  loan,  professional  Ucense,  or 
commercial  license  provided  by  an 
agency  of  the  United  States  or  by 


appropriated  funds  of  the  United>^ 
States."  Certificates,  licenses  arid 
permits  to  operate  as  motor,  water,  or 
rail  carriers,  household  goods  freight 
forwarders  or  property  brokers  are 
"Federal  benefits"  as  defined  in  21 
U.S.C.  853a(d).  An  Interstate  Commerce 
Commission  Practitioner's  license  is  also 
a  "Federal  benefit"  under  21  U.S.C. 
853a(d). 

We  have  determined  that  the 
appropriate  means  to  ensure  that 
authority  is  not  issued  to  individuals 
who  have  been  convicted  after 
September  1, 1989,  of  drug  trafficking  or 
possession  and  who  are  subject  to  the 
Federal  benefits  ban  of  21  U.S.C.  853a,  is 
to  establish  a  procedure  through  which 
applicants  for  ICC  authority  certify  that 
they  are  not  ineligible  to  receive 
authority  because  of  drug  convictions. 
Since  the  statute  only  applies  to 
individuals,'  this  certification 
requirement  will  only  affect  an 
individual  applicant  who  applies  for 
authority  in  his  or  her  name. 
Corporations,  joint  owners  or 
partnerships  will  not  be  required  to 
complete  the  certification.  The 
certification  will  be  required  in  all 
applications  that  involve  requests  for 
certificates,  licenses  or  permits  that 
authorize  motor,  water,  rail,  household 
goods  freight  forwarding  or  property 
broker  operations. 

This  certification  will  be  required  in 
small  carrier  transfer  proceedings  or 
notice  of  exemption  proceedings  in 
which  the  transferee  is  an  individual 
because,  as  a  result  of  Commission 
approval  in  these  proceedings,  the 
transferee  will  receive  a  certificate, 
license  or  permit,  which  is  a  "Federal 
benefit"  under  21  U.S.C.  853a{d). 
Likewise,  an  individual,  who  applies  for 
a  certificate  authorizing  the  operation  or 
the  construction  or  extension  of  a  rail 
line,  also  will  have  to  include  this 
certification.  An  individual  who  seeks  to 
acquire  a  rail  line  through  the  offer  of 
financial  assistance  procedures  that  are 
available  under  the  Commission's  rail 
abandormient  rules  or  the  Feeder  Line 
Development  procedures  will  be 
required  to  include  this  certification  in 
his  or  her  filing.  All  applicants  for  an 
ICC  Practitioner's  license  also  wrill  have 
to  complete  the  certification. 

The  certification  will  be  in  the 
following  form: 


'  Although  the  statute  applies  technically  only  to 
individuali,  we  concluded  that  there  ii  nothing 
which  precludes  its  application  to  corporations  that 
are  simply  alter  egos  of  individuals  who  would 
otherwise  be  barred  by  21  U.S.C.  853a  from 
receiving  Commission  licenses  or  other  beneHts. 
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I, 


-(Name)_ 


_  certify 


under  penalty  of  perjury  under  the  laws  of 
the  United  States,  that  I  have  not  been 
convicted,  after  September  1, 1989,  of  any 
Federal  or  State  offense  involving  the 
distribution  or  possession  of  a  controlled 
substance,  or  that  if  I  have  been  so  convicted, 
I  am  not  ineligible  to  receive  Federal  Benefits, 
either  by  court  order  or  operation  of  law. 
pursuant  to  21  U.S.C.  853a. 

We  will  incorporate  this  certification 
in  the  Commission's  application  forms 
OP-1.  OP-2,  and  OP-F-44  which  are 
currently  under  revision.  An  attachment 
will  be  inserted  in  the  OP-FC-1  form 
and  the  ICC  Practitioner's  application 
form.  The  certification  will  be 
incorporated  into  those  forms  when  the 
forms  are  reprinted. 

Since  no  application  form  is  required 
for  notice  of  exemption  proceedings 
under  49  U.S.C.  11343  and  applications 
involving  purchase,  merger  and  control 
of  motor  passenger  and  water  carriers 
under  49  U.S.C.  11343  or  11344.  we  will 
modify  our  regulations  in  49  CFR  part 
1182  and  part  1186  to  include  this 
certification  provision.  Also,  a  new 
section,  49  CFR  1104.15  will  be  added  to 
Part  1104— Pleadings.  Generally,  to 
provide  for  other  instances  for  which  the 
certification  may  be  appropriate,  such 
as  rail  proceedings  which  have  no 
application  forms. 

If  an  individual  applicant  cannot 
complete  this  required  certification,  the 
Commission  will  reject  the  application 
or  other  filing. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

This  action  will  have  no  significant 
effect  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

49  CFR  Part  1103 

Administrative  practice  and 
procedure.  Lawyers. 

49  CFR  Part  1104 

Administrative  practice  and 
procedure. 

49  CFR  Part  1182 

Administrative  practice  and 
procedure.  Motor  carriers,  Maritime 
carriers. 

49  CFR  Part  1186 

Administrative  practice  and 
procedure,  Freight  forwarders,  Motor 
carriers. 


//  is  ordered: 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

Decided:  November  13, 1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andr^.  Lamboley  and  Phillips.  Commissioner 
Andr*  concurred. 
Noreta  R.  McGee, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  48.  chapter  X.  parts  1103. 
1104. 1182. 1188  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1103— PRACrmONERS 

1.  The  authority  citation  for  part  1103 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10308  and  10321;  5 
U.S.C.  559:  21  U.S.C.  853a. 

2.  Section  1103.3(c)  is  amended  by 
renumbering  the  existing  paragraph  as 
(c)(1)  and  adding  a  new  paragraph  (c)(2) 
to  read  as  follows: 

§  11 03.3    Persons  not  attomeys-at-law— 
qualifications  and  requirewnU  for  practice 
before  the  Commtaakwt. 
*        ♦        »        *        • 

(c)  *  •  • 

(2)  Certification:  All  applicants  must 
complete  the  following  certification: 

I. (Name) ,  certify 

under  penaify  of  perjury  under  the  laws  of 
the  United  States,  that  I  have  not  been 
convicted,  after  September  1, 1989,  of  any 
Federal  or  State  offense  involving  the 
distribution  or  possession  of  a  controlled 
substance,  or  that  if  I  have  been  so  convicted, 
I  am  not  ineligible  to  receive  Federal  Benefits, 
either  by  court  order  or  operation  of  law, 
pursuant  to  21  U.S.C  853a. 


PART  1104— PLEADINGS;  GENERALLY 

3.  The  authority  citation  for  part  1104 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10321:  5  U.S.C.  559;  21 
U.S.C.  853a. 

4.  Section  1104.15  is  added  to  read  as 
follows: 

§1104.15    Certification  of  EH^MMy  tar 
Federai  Benefits  Under  21  \k&J^  a53a. 

(a)  An  individual  who  is  applying  in 
his  or  her  o%vn  name  for  a  certificate, 
hcense  or  permit  to  operate  as  a  motor, 
water,  or  rail  carrier,  household  goods 
fi-eight  forwarder  or  property  broker 
must  complete  the  certification  set  forth 
in  paragraph  (b)  of  this  section.  This 


certification  is  required  if  the  transferee 
in  a  finance  proceedings  under  49  U.S.C. 
10926.  S  11343,  or  {  11344  is  an 
individual.  The  certification  also  is 
required  if  an  individual  applies  for 
authorization  to  acquire,  to  construct,  to 
extend,  or  to  operate  a  rail  line, 
(b)  Certification: 


I.. 


.  (Name) . 


.certify 


under  penaify  of  perjury  under  the  laws  of 
the  United  States,  that  I  have  not  been 
convicted,  after  September  1. 1989.  of  any 
Federal  or  State  offense  involving  the 
distribution  or  possession  of  a  controlled 
substance,  or  that  if  I  have  been  so  convicted, 
I  am  not  ineligible  to  receive  Federal  Benefits, 
either  by  court  order  or  by  operation  of  law. 
pursuant  to  21  U.S.C.  853a. 

PART  1182— PURCHASE.  MERGER, 
AND  CONTROL  OF  MOTOR 
PASSENGER  CARRIERS  AND  WATER 
CARRIERS 

5.  The  authority  citation  for  part  1182 
is  revised  to  read  as  follows: 

Autliorify:  5  U.S.C.  559,  49  U.S.C.  10321, 
11321, 11341, 11343. 11344,  and  11345a:  21 
U.S.C.  853a. 

6.  Section  1182.3  is  amended  by 
adding  a  new  paragraph  (a)(12)  to  read 
as  follows: 

§1182.3    Content  of  applications. 

(a)  •  •  • 

(12)  If  the  transaction  involves  the 
transfer  of  operating  authority  to  an 
individual  who  will  hold  the  authority  in 
his  or  her  name  that  individual  must 
complete  the  following  certification: 


I.. 


.  (Name) . 


...  certify 


under  penaify  of  perjury  under  the  laws  of 
the  United  States,  that  I  have  not  been 
convicted,  after  September  1, 1989,  of  any 
Federal  or  State  offense  involving  the 
distribution  or  possession  of  a  controlled 
substance,  or  that  I  have  been  so  convicted,  I 
am  not  ineligible  to  receive  Federal  Benefits, 
either  by  court  order  or  operation  of  law, 
pursuant  to  21  U.S.C  853a. 


PART  118&-EXEMPTION  OF  CERTAIN 
TRANSACTIONS  UNDER  49  U.S.C. 
11343 

7.  The  authority  citation  for  part  1186 
is  revised  to  read  as  follows: 

Authorify:  49  U5.C.  11321. 11343(e);  5 
U.S.C.  553;  and  21  U.S.C.  853a. 

8.  Section  1186.2  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 
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§  1 186.2    Notice  of  exemption. 

*        »        *        •        * 

(f)  If  the  transaction  involves  the 
transfer  of  operating  authority  to  an 
individual  who  will  hold  the  authority  in 
his  or  her  name,  that  individual  must 
complete  the  following  certification: 


I. 


.  (Name) . 


_  certify 


under  penalty  of  perjury  under  the  laws  of 
the  United  States,  that  I  have  not  been 
convicted,  after  September  1, 1989,  of  any 
Federal  or  State  offense  involving  the 
distribution  or  possession  of  a  controlled 
substance,  or  that  if  I  have  been  so  convicted, 
I  am  not  ineligible  to  receive  Federal  Benefits, 
either  by  court  order  or  operation  of  law, 
pursuant  to  21  U.S.C.  853a. 
[FR  Doc.  89-27417  Filed  11-21-89;  8:45  am] 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  ttie  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agiicuttur«  Marketing  Service 

7  CFR  Part  968 

[Docket  No.  AO  FV-8S-1;  FV-88-110] 

Seedless  European  Cucumbers  Grown 
In  the  United  States;  Reopening  and 
Extension  of  the  Period  to  File  Written 
Exceptions  to  Recommended  Decision 
for  Proposed  Marketing  Agreement 
and  Oroer  for  Seedless  European 
Cucumbers  Grown  In  the  United  States 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Reopening  and  extension  of  the 
period  to  file  written  exception  sto 
recommended  decision. 

summary:  Notice  is  hereby  given  that 
the  time  period  for  filing  written 
exceptions  to  the  recommneded  decision 
to  establish  a  proposed  marketing 
agreement  and  order  for  seedless 
European  cucumbers  grown  in  the 
United  Sta  tes  is  reopened  and  extended 
to  December  13, 1989. 
dates:  Wntten  exceptions  must  be 
received  by  December  13, 1989. 
AOOAEsscs:  Interested  persons  are 
invited  to  submit  written  exceptions  in 
triphca  te  to  the  Hearing  Clerk,  United 
States  Department  of  Agriculture,  room 
1079,  South  Building,  Washington,  DC 
20250-9200.  All  written  exceptions  will 
be  available  for  public  inspection  at  the 
office  of  the  Hearing  Clerk  during 
regular  busmess  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Virginia  Olson,  Marketing  Order 

Administration  Branch,  Fruit  and 

Vegetable  Division.  AMS,  USDA,  P.O. 

Box  96456,  room  2525-S,  Washington. 

DC  20090-6456;  telephone  (202)  475- 

3930. 

SUPPt^MENTARY  INFORMATION:  Prior 

documents  in  this  proceeding:  Notice  of 
Hearing — Issued  June  22, 1988,  and 
published  in  the  Federal  Register  on 
June  27. 1989.  (53  FR  24070). 
Recommended  Decision — Issued 


September  29, 1989,  and  published  in  the 
Federal  Register  on  October  11, 1989  (54 
FR  41601). 

A  Recommended  Decision  and 
Oppportunity  to  File  Written  Exceptions 
to  Proposed  Marketing  Agreement  and 
Order  No.  968  for  Seedless  European 
Cucumbers  Grown  in  the  United  States 
was  issued  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  The  deadline  for  the  submission  of 
written  exceptions  to  the  recommended 
decision  was  November  13, 1989. 

The  U.S.  Department  of  Agriculture 
(USDA)  has  received  two  requests  from 
interested  persons  that  the  USDA 
provide  more  time  for  interested 
persons,  including  growers  and  handlers 
of  seedless  European  cuctmibers,  to 
analyse  the  recommneded  decision. 

Reopening  and  extending  the  period  in 
which  written  exceptions  may  be  filed 
will  provide  such  interested  persons 
more  time  to  review  the  recommended 
decision  and  submit  written  exceptions 
thereto.  Accordingly,  the  period  in 
which  to  file  written  exceptions  is 
reopened  and  extended  until  December 
13, 1989. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900). 

List  of  Subjects  in  7  CFR  Part  968 

Cucumbers,  Marketing  agreements 
and  orders,  United  States. 

Authority:  Sees.  1-19.48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Dated:  November  17. 1989. 
Daniel  Haley, 
Administrator. 
[FR  Doc.  89-27481  Filed  11-21-89;  8:45  am) 

BKUNQ  COOe  3410-02-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  205 

[Reg.  E;  EFT-2] 

Electronic  Fund  Transfers;  Proposed 
Update  to  Official  Staff  Commentary 

AGENCY!  Board  of  Governors  of  the 
Federal  Reserve  System. 


ACTION:  Proposed  official  staff 
interpretation. 

summary:  The  Board  is  publishing  for 
comment  proposed  changes  to  the 
official  staff  commentary  to  Regulation 
E  (Electronic  Fund  Transfers).  The 
commentary  applies  and  interprets  the 
requirements  of  Regulation  E  and  is  a 
substitute  for  individual  staff 
interpretations  of  the  regulation.  The 
proposed  revision  addresses  questions 
that  have  arisen  about  the  requirements 
of  the  regulation  relating  to 
preauthorized  transfers. 

DATE:  Comments  must  be  received  on  or 
before  January  19, 1990. 

ADDRESS:  Comments  should  refer  to 
Docket  No.  EFT-2  and  be  sent  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  or 
delivered  to  room  B-2222  of  the  Eccles 
Building  between  8:45  a.m.  and  5:15  p.m. 
weekdays  or  to  the  guard  station  in  the 
Eccles  Building  Courtyard  on  20th 
Street,  NW.  (between  Constitution 
Avenue  and  C  Street  NW.)  any  time.  All 
comments  received  at  the  above  address 
will  be  available  for  inspection  and 
copying  by  any  member  of  the  public  in 
the  Freedom  of  Information  Office,  room 
B-1122  of  the  Eccles  Building,  between  9 
a.m.  and  5  p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Mary  Jane  Seebach  or  Kurt 
Schumacher,  Staff  Attorneys.  Division  of 
Consumer  Affairs,  at  (202)  452-3667  or 
(202)  452-2412.  For  the  hearing-impaired 
only,  Eamestine  Hill  or  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf,  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION: 
(IJ  General 

The  Electronic  Fund  Transfer  Act  (15 
U.S.C.  1693  et  seq.)  governs  any  transfer 
of  funds  that  is  electronically  initiated 
and  that  debits  or  credits  a  consumer's 
account.  This  statute  is  implemented  by 
the  Board's  Regulation  E  (12  CFR  part 
205.) 

The  Board  has  published  an  official 
staff  commentary  (sup.  n  to  12  CFR  part 
205)  to  interpret  the  regulation.  The 
commentary  is  designed  to  provide 
guidance  to  financial  institutions  and 
others  in  applying  the  regulation  to 
specific  situations.  The  commentary  is 
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updated  periodically  to  address 
significant  questions  that  arise.  This 
notice  contains  the  proposed  ei^th 
update,  which  the  fiioard  expects  to 
adopt  in  final  form  in  March  1990. 

(2)  Proposed  revisions 

Following  is  a  brief  description  of  the 
proposed  revisions  to  the  commentary: 

Section  205.10— Preauthorized  Transfara 

Question  10-19.5  would  be  added  to 
address  the  situation  where  a  financial 
institution  receives  a  stop-payment 
order  from  a  consumer  for  preauthorized 
debits  initiated  by  a  designated  payee. 
The  question  clarifies  that  whenever  a 
financial  institution  is  notified  the 
consumer's  authorization  is  no  longer 
valid,  it  must  stop  future  payments. 

List  of  Subjects  in  12  CFR  Part  205 

Banks,  banking.  Consumer  protection. 
Electronic  fund  transfers.  Federal 
Reserve  System.  Penalties. 

Certain  conventions  have  been  used 
to  highlight  the  revisions.  New  language 
is  shown  inside  bold-faced  arrows,  and 
itedicized,  wiiile  language  to  be  removed 
is  set  off  with  brackets. 

(3)  Text  of  proposed  revisions 

Pursuant  to  authority  granted  in 
section  904  of  the  Electronic  Fund 
Transfer  Act,  15  U.S.C.  1693b.  the  Board 
proposes  to  amend  the  official  staff 
commentary  to  Regulation  E  (12  CFR 
part  205,  supp.  Q)  as  follows: 

PART  205~(AMENOED1 

1.  The  authority  citation  for  part  205 
continues  to  read: 

Authority:  Pub.  L  95-630,  92  Stat  3730  (15 

U.S.C.  leesb}. 

2.  Comment  QlO-19.5  would  be  added 
to  read  as  follows: 

^QlO-19.5:  Preauthorized  debits — etop- 
payment  order. 

A  consumer  authorizes  a  designated 
payee  to  initiate  electronic  fund  transfer 
from  the  consumer's  account.  The 
consumer  later  revokes  that 
authorization,  and  orders  the  financial 
institution  to  stop  payment  of  all  future 
debits  initiated  by  that  payee.  Must  the 
financial  institution  honor  the 
consumer's  request  or  may  it  wait  for 
the  designated  payee  to  terminate  the 
automatic  debits? 

A:  Since  the  financial  institution  has 
been  notified  the  consumer's 
authmizatian  is  no  Icmger  valid,  it  must 
honor  the  consumer's  ratier  by  stopfMng 
all  future  payments  initiated  by  the 
designated  payee.  The  financial 
institution  may  require  written 


confinnatian  of  the  oonsumer's 
revocation. -4 

Board  of  Governors  of  the  Federal  Reserve 
System,  ^iovember  15. 1960. 
WiUiwa  W.  Veritas, 
Secretary  of  the  Board. 
(FR  Doc.  89-27410  Filed  11-21-89;  8:45  am] 
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12  CFR  Part  226 
[Re8.Z;TlL-1) 

Trutti  In  LerHfk>g;  Propoeed  Update  to 
Off  leal  Staff  Commentary 

AOENCv:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  offical  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing  for 
comment  proposed  revisions  to  the 
offical  staff  commentary  to  Regulation  Z 
(Truth  in  Lending).  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  Z  and  is  a  substitute  for 
individual  staff  interpretations.  The 
majority  of  the  proposed  revisions 
address  the  amendments  to  Regulation 
Z  issued  in  April  1989  to  implement  the 
Fair  Credit  and  Charge  Card  Disclosure 
Act  of  1988  and  the  amendments  to  the 
regulation  issued  in  )une  1989  to 
implement  the  Home  Equity  Loan 
Consumer  Protection  Act  of  IdSa  The 
proposal  incorporates  much  of  the 
guidance  provided  when  those 
regulatory  changes  were  adopted  and 
addresses  additional  questions  that 
have  been  raised  about  appUcation  of 
the  new  requirements.  The  other 
proposals  deal  with  other  provisions  of 
Regulation  Z.  including  the  rules  on 
substitution  of  telephone  credit  cards. 
DATES:  Comments  must  be  received  on 
or  before  January  19. 1990. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  TIL-1  and  be  sent  to  Mr. 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federsil  Reserve 
System.  Washington.  DC  20551.  They 
may  be  delivered  to  Room  B-2222  of  the 
Eccles  Building  between  6:45  aon.  and 
5:15  pjn.  weekdays  or  delivered  to  the 
guard  station  in  the  Eccles  Building 
Courtyard  on  20th  Street.  NW.  (between 
Constitution  Avenue  and  C  Street.  NW.) 
any  time.  All  comments  received  at  the 
above  address  will  be  available  for 
inspection  and  copying  by  any  member 
of  the  public  in  the  Freedom  of 
Information  Office,  Room  B-1122  of  the 
Eccles  Building  between  9:00  a  jn.  and 
5:00  p.m.  weekdays. 
FOR  FURTHER  IMTOnHATIOM  OOWTACT; 

The  following  attorneys  in  the  Division 


of  Consumer  «uid  Community  Affaiis,  at 
(202)  45^-3067  or  (202)  452-2412: 

Fair  Credit  and  Charge  Card  Disclosure 

Act  issues:  Jane  Ahrens,  Michael 

Bylsma,  Adrienne  Hurt 
Home  Equity  Loan  Consumer  Protection 

Act  issues:  Sharon  Bowman,  Leonard 

Chanin,  Thomas  Noto,  John  Wood 
Other  open-end  credit  issues:  Jane 

Ahrens.  Adrienne  Hurt.  John  Wood 
Closed-end  credit  issues;  Michael 

Bylsma,  Kurt  Schumacher.  Maiy  Jane 

Seebach 

For  the  bearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Eamestine  Hill  or  Dorothea 
Thompson,  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

SUPHJMgWTARY  INFOMIATION:  (1) 

General.  The  Truth  in  Lending  Act  (15 
U.S.C.  1601  et  seg.)  governs  consumer 
credit  transactions  and  is  implemented 
by  the  Board  s  Regulation  Z  (12  CFR 
part  226).  Effective  October  13, 1981,  an 
official  staff  commentary  (TIL-l,  Supp.  I 
to  12  CFR  part  226)  was  published  to 
interpret  the  regulation.  The 
commentary  is  designed  to  provide 
guidance  to  creditors  in  applying  the 
regulation  to  specific  transactions  and  is 
updated  periodically  to  address 
significant  questions  that  arise.  There 
have  been  eight  general  updates  and  one 
limited  update  so  far.  This  notice 
contains  the  proposed  ninth  general 
update.  It  is  expected  that  it  will  be 
adopted  in  final  form  in  March  1990  with 
optional  compliance  until  the  uniform 
effective  date  of  October  1, 1990.  for 
mandatory  compliance. 

(2)  Proposed  revisions.  Within  the  last 
year  the  Board  adopted  two  major  sets 
of  amendments  to  Regulation  Z.  The 
first  of  these  were  amendments 
pubhshed  in  the  Federal  Register  on 
April  6. 1989  (54  FR  13855)  to  implement 
the  Fair  Credit  and  Charge  Card 
Disclosure  Act  of  1988,  Public  Law  No. 
100-683, 102  Stat.  2960  (FCCCDA).  (The 
Board  also  adopted  technical 
amendments  to  Regulation  Z,  in  further 
implementation  of  FCCCDA,  pubhshed 
on  August  11, 1969,  54  FR  32953.)  The 
mandatory  effective  date  for  the  major 
portion  of  FCCCDA  was  August  31, 
1989,  with  the  effective  date  for  certain 
provisions  delayed  until  November  29. 
1989. 

The  second  major  set  of  amendments 
to  Regulation  Z  comprised  amendments 
published  in  the  Federal  Register  on 
June  9, 1989  (54  FR  24670)  to  implement 
the  Home  Equity  Loan  Consumer 
Protection  Act  of  1988,  Public  Law  No. 
100-708, 102  SUL  4725  (HELCPA).  (See 
also  the  correction  notice  published  on 
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July  7. 1980,  54  FR  28665.)  The 
mandatory  effective  date  of  HELC3*A 
was  November  7, 1989. 

The  Federal  Re^ster  notices 
containing  the  regulatory  amendments 
implementing  FCCCDA  and  HELCPA 
set  forth  a  large  amount  of 
supplementary  material  interpreting  the 
new  regulations.  In  order  to  provide 
ongoing  guidance,  the  proposed 
commentary  revisions  in  this  notice 
reflects,  in  large  measure,  that 
supplementary  material.  On  some  points 
the  proposed  commentary  differs  from 
the  material  published  earlier  this  year 
significant  differences  are  noted  below. 
The  proposed  commentary  also 
addresses  a  number  of  issues  that  have 
arisen  since  the  pubUcation  of  the 
regulations. 

In  addition  to  the  issues  arising  with 
regard  to  FCCCDA  and  HELCPA, 
additional  revisions  are  proposed 
concerning  other  provisions  of 
Regulation  Z.  For  example,  the  proposed 
commentary  revisions  discusses  tax 
refund  emticipation  loans;  a  possible 
new  mortgage  product  the  price-level 
adjusted  mortgage;  and  open-end  credit 
advertising. 

The  text  of  all  of  the  proposed 
revisions  is  presented  below  in  the  order 
in  which  it  would  appear  in  the 
commentary.  To  facilitate  review  and 
comment,  however,  the  descriptions  of 
the  revisions  are  presented  separately 
for  the  FCCCDA,  the  HELCPA.  and  the 
other  provisions. 

Fair  Credit  and  Charge  Card  Disclosure 
Act  Provisions 

As  mentioned  above,  the  proposed 
commentary  to  the  regulation 
incorporates  much  of  the  supplementary 
information  that  accompanied  the  Bnal 
amendments  when  they  were  published 
in  April  1989.  Some  new  or  revised 
material  is  included,  however,  as  noted 
below. 

Section  226.5a    Credit  and  Charge  Card 
Applications  and  Solicitations 

5a(b)    Required  Disclosures 

Comment  5afb)(l)-6  would  be  added 
to  state  that  premium  initial  rates  would 
be  required  to  be  disclosed,  although  the 
rate  that  is  otherwise  applicable  also 
may  be  disclosed.  This  interpretation 
differs  from  the  disclosure  required  for  a 
discounted  initial  rate,  for  which  the 
otherwise  appUcable  rate  must  be 
shown. 

Conunent  5a(b](5}-l  would  be  added 
to  state  that  a  card  issuer  may,  but  need 
not,  refer  to  the  beginning  and  ending 
point  and  briefly  state  any  applicable 
conditions  for  any  grace  period. 


5a(c)    Direct  Mail  Applications  and 
Solicitations 

Comment  5a(c)-l  discusses  in  detail 
the  distinctions  between  applications 
and  solicitations  subject  to  the  direct 
mail  rule  and  those  subject  to  the  "take- 
one"  rules. 

5a(e]    Applications  and  Solicitations 
Made  Available  to  General  Public 

Comment  5a(e)(2)-l  would  explain  the 

general  rule  that  the  credit  information 
provided  to  a  consumer  under  this 
disclosure  option  must  be  current  as  of 
the  time  it  is  mailed  or  delivered  to  the 
general  public.  Comment  5a(e](2}-2 
would  permit  a  card  issuer  to  provide 
information  that  was  current  as  of  the 
time  it  was  printed  if  the  issuer  also 
complies  with  9  228.5a(e)(l){ii) — that  is, 
states  the  date  the  required  information 
was  printed,  including  a  statement  that 
it  was  accurate  as  of  that  date  and  is 
subject  to  change  thereafter. 

Comment  5a(e)(3)-l  would  prohibit 
card  issuers  from  using  this  disclosure 
option  if  any  kind  of  reference  is  made 
to  a  term  or  condition  of  credit  required 
to  be  disclosed  under  §  226.5a(b) 
including  statements  such  as  "favorable 
rates"  and  "low  costs." 

5a(g]    Balance  Computation  Methods 
Defined 

Comment  5a(g)-2  would  be  added  to 
discuss  the  applicability  of  the  "two- 
cycle  average  daily  balance"  method. 
The  interpretation  incorporates  a 
discussion  of  the  technical  clarification 
to  the  regulation  about  this  method 
which  was  published  on  August  11, 1989 
(54  FR  32953). 

Section  226.9    Subsequent  Disclosure 
Requirements 

9(e)    Disclosures  Upon  Renewal  of 
Credit  or  Charge  Caird 

Comments  would  address  the  renewal 
notices  for  credit  and  charge  card 
accounts  in  which  an  annual  fee  is 
imposed.  Using  employee  preferential 
rates  as  an  example,  conunent  9(e)-3 
would  explain  that  renewal  notices 
should  state  the  terms  actually  imposed 
on  the  account 

Comment  9(e)-4  would  clarify  how  a 
card  issuer  discloses  a  variable  rate 
when  the  rate  that  will  be  in  effect  if  the 
cardholder  renews  the  account  cannot 
be  determined  at  the  time  the  renewal 
notice  is  sent  Conament  9(e)-5  discusses 
disclosure  alternatives  for  card  issuers 
that  bill  renewal  fees  more  often  than 
annually. 

Comment  9(e)(l)-l  discusses  how 
issuers  may  comply  with  the 
requirement  that  cardholders  who 
receive  an  advance  notice  must  be  given 


the  lesser  of  30  days  or  1  full  billing 
cycle  both  to  make  a  decision  about  the 
renewal  of  the  account  and  to  use  the 
card  without  having  the  fee  billed  to  the 
account 

Section  226.28    Effect  on  State  Laws 

28(d)    Special  Rule  for  Credit  and 
Charge  Cards 

Comments  28(d)-l  through  28(d)-3 
would  be  added  to  provide  guidance  on 
the  scope  of  preemption  of  state  laws 
under  the  Fair  Credit  and  Charge  Card 
Disclosure  Act  The  comments  discuss 
the  field  of  preemption,  explaining  that 
it  extends  to  any  state  law  requiring 
disclosure  of  credit  information  in  open- 
end  consumer  credit  or  charge  card 
applications,  solicitations,  or  renewal 
notices.  To  address  the  issue  of  state 
laws  that  apply  to  both  consumer-and 
business-purpose  credit  cards,  comment 
28(d)-2  would  provide  that  such  laws 
would  be  preempted  to  the  extent  they 
apply  to  apphcations  and  solicitations 
for,  and  renewals  of,  open-end  consumer 
credit  and  charge  card  accounts.  What 
effect  preemption  as  to  consumer- 
purpose  cards  would  have  on  the  state 
law  as  it  relates  to  business-purpose 
cards  is  a  matter  that  would  be 
determined  under  state  law. 

Home  Equity  Loan  Consumer  Protection 
Act  Provisions 

Much  of  the  information  in  the 
proposed  commentary  was  contained  in 
the  supplementary  information  to  the 
final  rule.  Although  much  of  the 
proposal  is  self-explanatory,  several 
provisions  have  been  highlighted  below 
which  given  additional  guidance.  The 
rules  for  home  equity  lines  differ  from 
those  set  forth  in  several  existing 
commenteiry  sections.  Accordingly,  the 
proposed  commentary  would  add 
several  cross  references  to  the  new 
home  equity  provisions  where  it  was 
thought  that  confusion  might  result. 

Section  226.5b    Requirements  for  Home 
Equity  Plans 

5b(a)    Form  of  Disclosures 

Section  226.5b(a)  requires  most  of  the 
disclosures  to  be  grouped  together  and 
"segregated"  from  unrelated 
information.  Greater  flexibility  is 
permitted  in  complying  with  the 
segregation  standard  than  currently 
exists  for  closed-end  credit  The 
commentary  would  provide  examples  of 
the  type  of  additional  information  that 
would  be  permitted  with  the  required 
disclosures,  and  would  discuss 
alternative  methods  for  providing  the 
early  disclosures. 
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5b(b)    Time  Disclosures 

The  commentary  would  offer  guidance 
on  when  the  disclosures  are  required  in 
the  case  of  general  purpose  applications, 
applications  sent  through  the  mail  or 
made  available  to  the  pubhc  without 
need  for  a  request  (such  as  "take-ones"). 
It  would  address  the  case  where 
creditors  provide  a  response  card 
instead  of  an  application  in  sohcitation 
materials  sent  to  consimiers;  in  such 
cases  creditors  need  not  provide  the 
home  equity  disclosures  and  brochure 
with  the  response  card  if  the  only  action 
taken  by  the  creditor  upon  receiving  the 
card  is  to  send  an  application  to  the 
consumer  (which  would  then  be 
accompanied  by  the  disclosures  and  a 
brochure),  or  to  telephone  the  consumer 
regarding  an  application.  The 
commentary  would  also  discuss  the 
action  that  may  be  taken  in  cases  ^ere 
an  application  is  denied  or  withdrawn 
within  a  certain  time  period. 

6b(c)    Duties  of  Third  Parties 

In  addition  to  requiring  creditors  to 
provide  disclosures  and  a  brochure  to 
consumers  at  an  earlier  time,  5  226.5b(c) 
of  the  regulation  imposes  a  limited  duty 
on  third  parties  who  provide 
applications  to  consumers.  The 
commentary  would  discuss  the  duty  of 
both  third  parties  and  creditors  in  such 
cases. 

Sb(d)    Content  of  Disclosures 

Section  226.5b(d)  of  the  regulation 
lists  the  information  to  be  given  to 
consumers  when  they  receive  an 
application  for  home  equity  plans.  The 
commentary  would  provide  examples  of 
how  to  disclose  the  payment 
information  required  under 
9  22e.5b(d)(5)  for  reverse  mortgages.  In 
addition,  more  guidance  would  be 
offered  on  the  types  of  fees  that  must  be 
disclosed  under  9  226.5b(d)  (7)  and  (8). 
The  commentary  would  provide 
examples  of  the  type  of  fees  that  need 
not  be  disclosed.  iTie  commentary 
would  clarify  that  third  party  fees  that 
must  be  disclosed  include  premiums  for 
property  insurance  if  such  fees  are 
required  to  open  a  plan.  It  states  that 
creditors  must  provide  a  good  faith 
estimate  of  such  third  party  fees,  and 
may  provide  a  range  or  state  the  fees  on 
the  basis  of  a  typical  or  representative 
credit  line. 

Creditors  who  offer  variable-rate 
transactions  must  provide  information 
about  the  variable-rate  feature  under 
9  226.5b(dKl2).  Many  of  these 
disclosures  are  similar  to  those  required 
under  1226.19(b)  for  closed-end 
adjustable  nate  mortgages.  The 
commentary  would  offer  additional 


guidance  on  how  to  provide  die 

maximum  payment  example  required 
under  9  226.5b(d)(12)(x),  explaining  that 
creditors  shotdd  ignore  any  discoimted 
or  premium  initial  rates  or  periodic  rate 
limitations  for  purposes  of  stating  the 
pasrment  amount  The  comBentary  also 
would  discuss  the  requirement  that 
creditors  disclose  the  time  by  which  the 
maximum  rate  would  be  imposed.  In 
making  this  disclosure,  creditors  would 
assume  that  the  rate  increases  as 
rapidly  eis  possible  under  the  plan,  and 
should  factor  iii  any  discounted  or 
premium  initial  rates  or  periodic  rate 
limitations.  Separate  examples  would  be 
provided  for  the  draw  and  any 
repayment  phase  and,  in  disclosing  the 
time  at  which  the  maximum  rate  could 
be  reached,  creditors  would  assimie  the 
index  and  margin  shown  in  the  last  year 
of  the  historical  example  (or  a  more 
recent  rate)  is  in  effect  at  the  beginning 
of  each  phase. 

Additional  guidance  regarding  the 
historical  example  required  under 
9  226.5b(d)(12)(xi)  also  is  provided  The 
commentary  would  clarify  that  creditors 
should  assume  that  die  $10,000  balance 
upon  which  the  disclosures  are  based  is 
an  advance  taken  at  the  beginning  of  the 
first  billing  cycle  and  is  reduced 
according  to  the  terms  of  the  plan,  and 
that  the  consumer  takes  no  subsequent 
draws.  Creditors  would  not  assume  that 
an  additional  advance  is  taken  at  any 
time,  including  the  beginning  of  any 
repayment  p>eriod.  In  stating  the 
payment  information  that  must  be 
provided  in  the  historical  example,  the 
conmientary  also  would  clarify  that 
while  calculations  of  payments  should 
be  based  on  the  creditor's  actual 
payment  computation  formula,  the 
creditor  may  assume  that  all  months 
have  an  equal  number  of  days. 

The  commentary  would  make  clear 
that,  in  setting  forth  the  margin,  a 
creditor  must  select  for  each  index  a 
representative  margin  in  preparing  the 
historical  example.  Thus,  the  margin 
used  must  be  one  that  was  used  in 
conjunction  with  the  specific  index. 

5b(f)    Limitations  on  Home  Equity  Plans 

Section  226.5b(f)  imposes  substantive 
limitations  on  home  equity  plans. 
Specifically,  it  indicates  how  rate 
changes  may  be  implemented,  when  a 
creditor  may  terminate  a  line  and 
accelerate  payment  of  the  outstanding 
balance,  and  when  the  original  terms 
may  be  changed. 

The  commentary  to  9  226.5b(fK2) 
would  provide  guidance  regarding  the 
ability  of  creditors  to  terminate  and 
accelerate  a  home  equity  plan.  Comment 
5b(f)(2)(ii)-l  would  be  added  to  clarify 
what  ccBistitQtes  failure  to  meet 


repayment  tenns  for  purposes  of 
termination  and  acceleration.  Under  the 
proposed  comment  a  credits  would  be 
permitted  to  terminate  and  accelerate 
the  balance  on  a  home  equity  line  if  the 
consumer  has  not  made  a  payment 
within  60  days  of  the  due  date.  A  failure 
to  make  payments  also  would  be 
deemed  to  occur  if  the  consumer  is  in 
default  for  failing  to  make  a  required 
payment  and  does  not  make  the 
payment  within  30  days  after  the 
creditor  provides  the  consumer  with  a 
written  notice  of  the  missed  payment 
and  of  the  consequences  of  continued 
failnre  to  pay.  This  comment  would 
psu^ei  the  approach  taken  by  several 
states  (as  well  as  regulations 
promulgated  by  the  Federal  Home  Loan 
Bank  Board  dealing  with  certain  home 
loans]  which  specify  that  a  creditor  must 
provide  consumers  with  a  right  to  cure 
before  a  creditor  may  accelerate 
payment  of  the  balance  of  a  debt  or  take 
other  action.  This  provision  would  not 
override  any  state  or  other  law  that 
requires  a  right  to  cure  notice,  or  any 
longer  time  period  required  by  such 
state  law. 

The  commentary  to  9  226.5b(f)(3) 
would  be  added  to  provide  guidance  on 
when  certain  changes  can  be  made  to  a 
home  equity  agreement  For  example, 
comment  5b(fK3)-2  would  provide  that  a 
creditor  may  pass  on  increases  in  real 
estate  taxes,  and  charges  for  property 
and  credit  insurance  imposed  by  third 
parties  notwithstanding  die  general 
prohibition  on  changing  the  terms  of  a 
home  equity  agreement. 

Comments  5b(f)(3)(vi)-l  through  -10 
would  provide  general  guidance 
regarding  a  creditor's  ability  to  suspend 
credit  privileges  and  reduce  the  credit 
limit  on  a  home  equity  line.  Comment 
5b(r)(3)(vi)-3  would  clarify  that  charges 
incurred  by  a  creditor  for  credit  reports 
and  appraisals  to  determine  whether  a 
condition  justifying  a  freeze  or  reduction 
in  the  credit  limit  continues  to  exist  may 
be  passed  on  to  the  consumer.  Material 
has  been  included  in  comment 
5b(r)(3Kvi)-8  to  provide  examples  of 
events  that  could  constitute  a  default  of 
a  material  obligation. 

5b(g)    Refund  of  Fees 

Proposed  comments  5b(g}-l  through  - 
4  provide  guidance  on  the  requirement 
that  creditors  refund  fees  to  consumers 
if  the  terms  originally  disclosed  change 
after  the  disclosures  are  provided. 

5b(h)    Imposition  of  Nonrefundable 
Fees 

Proposed  comment  5b(h)-l  provides 
that  an  application  fee  or  membership 
fee  may  be  collected  prior  to  the 


48256 


Federal  Regbter  /  Vol.  54.  No.  224  /  Wednesday,  November  22.  1989  /  Proposed  Rules 


consumer  receiving  the  disclosures  (for 
example,  when  an  application  contained 
in  a  magazine  is  mailed  in  with  an 
application  fee)  only  if  such  fees  remain 
refundable  for  three  days  after  the 
consumer  receives  the  9  228.5b 
disclosures.  This  would  parallel  the 
approach  taken  in  comment  5(b)(l}-l  for 
open-end  plans  other  than  home  equity 
plans. 

Proposed  comment  5b(h)-2  provides 
that  a  fee  may  be  collected  after  the 
disclosures  and  brochure  are  received 
by  the  consumer  but  that  the  fee  must  be 
refunded  if,  within  three  days  of 
receiving  the  required  information,  the 
consumer  decides  not  to  enter  into  the 
*  agreement.  The  consumer  in  such  a  case 
must  be  notified  that  the  fee  is 
refundable  for  three  days. 

Section  226. 8    Initial  Disclosure 
Statement 

Proposed  comments  6(e)-l  through  -4 
clarify  the  requirement  that  additional 
disclosures  be  provided,  with  the 
disclosures  required  under  S  226.6,  for 
home  equity  lines  of  credit. 

Section  226.9    Subsequent  Disclosure 
Requirements 

Comment  9(c}-l  would  be  revised  to 
include  a  reference  to  the  limitations  on 
changes  in  terms  for  home  equity  lines     . 
of  credit.  Proposed  comment  9{c)(l)-6 
would  be  added  to  clarify  that  a  change 
in  terms  notice  is  required  if  a  creditor 
renews  a  home  equity  line  on  terms 
other  than  those  agreed  to  originally. 
Comment  9(c)(3)-l  would  be  added  to 
clarify  that  a  creditor  need  not  provide  a 
notice  if  it  freezes  a  line  in 
circumstances  that  would  permit  it  to 
terminate  and  accelerate. 

Section  226. 15    Right  of  Rescission 

15(a)    Consumer's  Right  to  Rescind 

Comment  15(a)(3)-2  would  be  revised 
to  provide  that  the  payment  terms 
described  in  §  226.6(e)(2)  for  any 
repayment  phase  set  forth  in  an  initial 
agreement  are  "material  disclosures"  for 
purposes  of  rescission.  However,  neither 
the  payment  terms  nor  any  other 
information  given  with  the  application 
disclosures  would  be  a  material 
disclosure  for  purposes  of  rescission. 

Comment  15(a)(3}-3  would  be 
modified  to  provide  that  the  variable- 
rate  information  provided  in  footnote  12 
to  S  226.6(a)(2)  for  variable-rate 
repayment  phases  set  forth  in  an  initial 
agreement  is  a  material  disclosure. 
Therefore,  the  ciroimstances  under 
which  the  rate  may  increase;  any 
limitations  on  the  increase:  and  the 
effects  of  an  increase  for  a  variable  rate 
feature  for  both  the  draw  and  repayment 


phase  would  be  material  disclosures  for 
purposes  of  rescission. 

Section  226.16    Advertising 

Comment  16(b)-2  would  be  revised  to 
include  a  reference  to  the  special 
advertising  rules  for  home  equity  plans. 
Comments  16(d)-l  through  -6  would  be 
added  to  clarify  these  rules.  Comment 
16{d}-2  would  clarify  that  the  rules  in 
S  226.5b  applicable  to  disclosing 
required  information,  including  third 
party  fees  to  open  a  line,  may  be  relied 
upon  in  stating  the  information  in 
advertisements. 

Section  226.30    Limitations  on  Rates 

Comments  30-1  and  30-11  would  be 
revised  to  clarify  how  the  home  equity 
rules  affect  the  requirements  of  S  226.30. 
The  revisions  would  make  clear  that 
some  types  of  loans  may  not  be  entered 
into  after  November  7, 1989.  For 
example,  comment  30-1  would  be 
revised  to  clarify  that  because  the  home 
equity  rules  prohibit  creditors  frogi 
reserving  a  contract  right  to  increase  the 
rate  in  a  fixed-rate  open-end  home 
equity  plan,  only  such  loans  entered  into 
before  November  7, 1989,  would  be 
subject  to  a  rate  ceiling, 

Other  Provisions  of  Regulation  Z 

Section  226.12    Special  Credit  Card 
Provisions 

Comment  12(a)(2)-9  would  provide 
guidance  to  multiple  entities  that  share 
responsibility  for  a  card,  such  as  'where 
a  single  card  has  been  issued  by  a  long- 
distance telephone  company  but  both 
that  company  and  a  local  telephone 
company  participate  in  matters  such  as 
authorization  and  billing.  The  proposed 
commentary  would  restrict  either  entity 
from  issuing  an  additional  credit  card 
unless  the  existing  card  is  terminated,  so 
that,  for  example,  the  local  company 
could  not  issue  a  new  card  of  its  own 
without  ensuring  that  the  original  card  is 
terminated.  Comments  are  specifically 
requested,  however,  on  a  less  restrictive 
approach,  such  as  permitting  an 
additional  credit  card  on  the  same 
account  to  be  issued  by  any  one  of  the 
entities,  provided  the  cardholder's  total 
liability  for  unauthorized  use  of  the 
original  and  the  additional  card  ceinnot 
exceed  the  Uability  limit  set  forth  in 
§  226.12(b). 

Section  226.16    Advertising 

Comment  16(b)-7  would  be  revised  to 
give  further  guidance  on  terms  that 
trigger  additional  disclosures.  For 
example,  the  comment  explains  that  the 
phrase  "small  monthly  service  charge  on 
the  remaining  balance"  triggers 
additional  disclosures  because  the 


statement  discloses  how  the  amount  of 
the  finance  charge  will  be  determined, 
not  because  the  statement  uses  the  term 
"small"  in  describing  that  a  monthly 
service  charge  will  be  assessed.  An 
additional  example  would  be  added  to 
illustrate  that  a  statement  in  an 
advertisement  that  no  finance  charge 
will  be  imposed  for  some  limited  period 
of  time  triggers  additional  disclosures 
because  it  refers  to  a  period  during 
which  credit  can  be  repaid  without  a 
finance  charge. 

Section  226. 1 7    General  Disclosure 
Requirements 

17(c)    Basis  of  Disclosures  and  Use  of 
Estimates 

Comment  17(c)(l}-ll  would  be  revised 
to  include  "price  level  adjusted 
mortgages"  (PLAMs)  as  an  example  of 
variable-rate  transactions.  (References 
to  PLAMs  would  be  added  to  the 
commentary  to  S  §  226.19  and  226.30 
noting  that  certain  provisions  would  be 
inapplicable.)  PLAMs  have  a  fixed  rate 
of  interest  but  provide  for  periodic 
adjustments  to  payments  and  loan 
balance  to  reflect  changes  in  an  index 
measuring  prices  or  inflation.  The 
comment  would  apply  to  transactions 
that  have  been  authorized  to  be  insured 
by  the  Department  of  Housing  and 
Urban  Development  (HUD)  in  a 
demonstration  program.  HUD's 
regulations  for  PLAMs  have  not  yet 
been  adopted,  but  rules  are  expected  to 
be  issued  before  the  Regulation  Z 
commentary  revisions  become  final  in 
the  spring  of  1990. 

Comment  17{c)(l)-17  would  be  added 
to  provide  guidance  on  the  basis  for 
disclosures  for  income  tax  refund 
anticipation  loans  (RALs).  RALs  are 
loans  made  on  the  basis  of  a  consumer's 
anticipated  tax  refund.  Repayment  of 
RALs  is  typically  made  by  an  offset  to  a 
consumer's  account,  into  which  the 
consumer's  tax  refund  has  been 
deposited  by  electronic  transfer.  The 
comment  provides  that  if  repayment  of 
the  loan  is  required  at  the  time  the 
refund  is  deposited  into  the  consumer's 
account,  this  date  must  be  estimated 
and  used  in  the  disclosures  even  if  the 
loan  contains  a  demand  clause. 

Section  226.19    Certain  Residential 
Mortgage  Transactions 

Comment  19(b)-3  would  be  added  to 
clarify  what  constitutes  an 
"intermediary  agent  or  broker."  The  new 
comment  would  make  clear  that  a  legal 
agent  of  the  creditor  (as  determined  by 
appUcable  state  or  other  law)  is  not  an 
intermediary  agent.  The  comment  would 
also  provide  several  factors  to  be 


II 
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considered  by  the  creditor  when 
determining  whether  or  not  the 
transaction  involves  an  intermediary 
agent.  Such  factors  would  include  the 
percentage  of  applications  received  by  a 
creditor  from  a  particular  broker  and  the 
amount  of  time  and  preparation  the 
broker  puts  into  an  application. 

List  of  Subjects  in  12  CFR  Fart  228 

Advertising,  Banks,  Banking, 
Consumer  protection.  Credit,  Federal 
Reserve  System,  Finance,  Penalties, 
Rate  limitations,  Truth  in  lending. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions.  New 
language  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
removed  is  set  off  with  brackets. 

(3)  Text  of  proposed  revisions. 
Pursuant  to  authority  granted  in  section 
105  of  the  Truth  in  Lending  Act  (15 
U.S.C.  1304  as  amended),  the  Board 
proposes  to  amend  the  official  staff 
commentary  to  Regulation  Z  (12  CFR 
part  226  Supp.  I)  as  follows: 

PART  226  [AMENDED] 

1.  The  authority  citation  for  part  226 
continues  to  read: 

Authority:  Truth  in  Lending  Act  IS  U.S.C. 
1604  and  sec.  2,  Public  Law  100-583, 102  Stat 
2960;  sec.  1204(c),  Competitive  Equality 
Banlcing  Act  Public  Law  10a-«6, 101  Stat  552. 

Subpart  A— General 

Section  226.Z— Definitions  and  Rules  of 
Construction 

2.  Comment  2(a)(15}-3  would  be 
added  to  read  as  follows: 

2(a)  Definitions 
2(a)(15)  -Credit  card" 

*  •        *        •        • 

►3.  Charge  card.  Generally,  charge  cards 
are  cards  used  in  connection  with  an  account 
on  which  outstanding  balances  cannot  he 
cauxied  from  one  billing  cycle  to  another  and 
are  payable  when  a  periodic  statement  is 
received.  Under  the  regulation,  a  reference  to 
credit  cards  generally  includes  charge  cards. 
The  term  "charge  care"  is,  however, 
distinguished  from  "credit  card"  in  5  5  228.5a, 
226.0(e),  226.9(f)  and  228.28(d),  and 
appendices  G-10  through  G-13.  When  the 
term  "credit  card"  is  used  in  those  provisions, 
it  refers  to  credit  cards  other  than  charge 
cards. '4 

3.  Comment  2(a)  (2}-5  would  be 
amended  by  adding  parenthetical 
material  before  the  last  sentence  of  the 
introductory  paragraph  to  read  as 
follows: 

2(o)(20)  Open-end  credit 

•  *        •        *        • 

6.  Reusable  line.  *  '  *  ►{The  rules  in 
S  228.5b(f),  however,  limit  the  ability  of  a 


creditor  to  suspend  credit  advances  for  home 
equity  plans.l-^  •  »  • 

•  •         *        •        • 

4.  Conunent  2(a)(24}-6  would  be 
added  to  read  as  follows: 

2(a)(24)  "Residential  Mortgage 
Transaction". 

►6.  Multiple  purpose  transactions.  If  a 
transaction  meets  the  definition  of  this 
section,  it  is  a  residential  mortgage 
transaction  even  if  only  a  portion  of  the  loan 
proceeds  will  be  used  to  finance  the 
acquisition  of  initial  construction  of  the 
consumer's  principal  dwelling.  For  example,  a 
transaction  to  finance  the  initial  construction 
of  the  consumer's  principal  dwelling  is  a 
residental  mortgage  transaction  even  if  a 
portion  of  the  funds  will  be  disbursed  directly 
to  the  consumer  or  used  to  satisfy  a  loan  for 
the  purchasr  of  the  land  on  which  the 
dwelling  will  be  built  •< 

Subpart  B— Open-End  Credit 

Section  226.5— General  Disclosure 
Requirements 

5.  Comment  5(b)(1)  would  be  amended 
by  adding  two  sentences  after  the 
second  sentence  to  read  as  follows: 

5(b)  Time  of  disclosures. 

Paragraph  5(b)(1)  Initial  disclosure. 

1.  Disclosures  before  the  first  transaction. 
'  *  *  ►The  prohibition  on  the  payment  of 
fees  other  than  application  or  refundable 
membership  fees  before  initial  disclosures 
are  provided  does  not  apply  to  home  equity 
plans  subject  to  }  228.5b.  See  the 
commentary  to  S  228.5b(h)  regarding  the 
collection  of  fees  for  home  equity  plans 
covered  by  8  226.5b.^    *  *  * 

•  *        •        *        • 

6.  Comments  5a(a)(2)-l  through  5a(g)- 
2  and  headings  would  be  added  to  read 
as  follows: 

^Section  226.5a — Credit  and  Charge  Card 
Applicdtions  and  Solicitations 

5a(a)  General  rules 
5a(a)(2)  Form  of  disclosures. 

1.  Prominent  location.  Certain  of  the 
required  disclosures  provided  on  or  with  an 
application  or  solicitation  must  be 
prominently  located — that  is,  readily 
noticeable  to  the  consumer.  There  are, 
however,  no  requirements  that  the 
disclosures  be  in  any  particular  location  or  in 
any  particular  type  size  or  typeface. 

2.  Multiple  accounts  or  varying  terms. 
Where  a  tabular  format  is  required  to  be 
used,  card  issuers  offering  several  types  of 
accounts  may  disclose  the  various  terms  for 
the  accounts  in  a  single  table  or  may  provide 
a  separate  table  for  each  account  Similarly, 
where  rates  or  other  terms  vary  from  state  to 
state,  card  issuers  may  list  the  states  and  the 
various  disclosures  in  a  single  table  or  in 
separate  tables. 

3.  Additional  information.  In  general,  the 
table  containing  the  disclosures  required  by 
§  226.5a  should  contain  only  the  information 
required  or  permitted  by  this  section. 
Additional  information  may,  however,  be 


presented  on  or  with  an  application  or 
solicitation  outside  the  requir«d  table. 

4.  Location  of  certain  disclosures.  A  card 
issuer  has  the  option  of  disclosing  some  of 
the  fees  in  \  228.5a(b)(8)  through  (10)  in  the 
required  table  and  some  outside  the  table. 

5.  Terminology.  In  general, 

S  228.5a(a){2)(iv)  requin  s  that  the 
terminology  used  for  the  disclosures  specified 
in  S228.5a(b)  be  consistent  with  the  used  in 
the  disclosures  under  S  S  226.6  and  226.7.  This 
standard  requires  that  the  {  228.5a(b) 
disclosures  be  closed  in  meaning  to  those 
under  \  \  228.8  and  228.7,  but  not  necessarily 
identical.  In  addition,  \  228.5a(a)(2)(i) 
requires  that  the  headings,  content  and 
format  of  the  tabular  disclosures  be 
substantially  similar,  but  not  necessarily 
identical,  to  the  tables  in  appendix  G  A 
special  rule  appUes  to  the  grace  period 
(hsclosure,  however  the  term  "grace  period" 
must  l)e  used,  either  is  the  heading  or  in  the 
text  of  the  disclosure. 

6.  Deletion  of  inapplicable  disclosures. 
Generally,  disclosures  need  only  be  given  as 
applicable.  Card  issuers  may,  therefore, 
delete  inapplicable  headings  and  their 
corresponding  boxes  in  the  table.  For 
example,  if  no  transaction  fee  is  imposed  for 
purchases,  the  disclosure  form  may  contain 
the  'Transaction  fee  for  purchases"  heading 
and  box,  showing  "none"  in  the  box,  or  the 
heading  and  box  may  be  deleted  from  the 
table.  "There  is  an  exception  for  the  grace 
period  disclosure,  however  Even  if  no  grace 
period  exists,  that  fact  must  be  stated. 

5a(a)(3)  Exceptions. 

1.  Coverage.  Certain  exceptions  to  the 
coverage  of  J  22e.5a  are  stated  in 

1 228.5a(a}(3);  in  addition,  the  requirements  of 
{  226.5a  do  not  apply  to  the  following: 

•  Lines  of  credit  accessed  solely  by 
account  numbers 

•  Addition  of  a  credit  or  charge  card  to  an 
existing  open-end  plan 

2.  Noncoverage  of  "consumer initiate" 
requests.  Applications  provided  to  a 
consumer  upon  request  are  not  covered  by 
S  226.5a,  even  if  the  request  is  made  in 
response  to  the  card  issuer's  invitation  to 

'  apply  for  a  card  account.  To  illustrate,  if  a 
card  issuer  invites  consumers  to  call  a  toll- 
free  number  or  to  return  a  response  card  to 
obtain  an  application,  the  application 
subsequently  sent  to  the  consumer  need  not 
contain  the  disclosures  required  under 
{  22H.5a.  Similary,  if  the  card  issuer  invites 
consumers  to  call  and  make  an  oral 
application  on  the  telephone,  §  228.53  does 
not  apply  to  the  application  made  by  the 
consumer.  If,  however,  the  card  issuer  calls  a 
consumer  or  initiates  a  telephone  discussion 
with  a  consumer  about  opening  a  card 
account  and  contemporaneously  takes  an 
oral  application,  such  applications  are 
subject  to  S  226.5a.  specifically  {  226.5a(d). 

3.  General  purpose  applications.  The 
requirements  of  this  section  do  not  apply  to 
general  purpose  applications  unless  the 
application,  or  material  accompanying  it 
indicates  that  it  can  be  used  to  open  a  credit 
or  charge  card  account 

Sa(a)(5)  Certain  fees  that  vary  by  State. 
1.  Method  of  disclosing  range.  If  the  card 
issuer  discloses  a  range  of  fees  instead  of 
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disclosing  the  amount  of  the  fee  impoaed  In 
each  state,  the  range  may  be  stated  as  zero 
(for  states  where  oo  fee  applies)  to  the 
amount  of  the  highest  authorized  fee. 

5a(b)  Required  disclosures. 

5a(b)(l)  Annual  percentage  rate. 

1.  Periodic  rate.  The  periodic  rate, 
expressed  as  such,  may  be  disclosed  in 
addition  to  the  required  disclosure  of  the 
corresponding  aimuai  percentage  rate. 

2.  Variable-rate  accounts — definition.  For 
purposes  of  S  226.5a(b)(l),  a  variable-n.te 
account  exists  when  rate  changes  are  part  of 
the  plan  and  are  tied  to  an  index  or  formula. 
(See  the  comentary  to  S  228.6(a)(2)  for 
examples  of  variable-rate  plans.) 

3.  Variable-rate  accounts — rates  in  effect 
For  variable-rate  disclosures  in  direct  mail 
applications  and  solicitations  subject  to 

i  226.5a(c),  and  in  applications  and 
solicitations  made  available  to  the  general 
public  subject  to  fi  226.5a(e},  the  rules 
concerning  acoiracy  of  the  annual  percentage 
rate  are  stated  in  S  22e.5a(b](l)(ii].  For 
variable-rate  disclosures  for  telephone 
applications  and  solicitations  subject  to 
§  226.5a(d),  the  card  issuer  must  use  the  rate 
in  effect  at  the  time  the  disclosures  are 
provided.  For  oral  disclosures  under 
S  228.5a(d)(l),  this  requires  providing  the 
annual  percentage  rate  airrently  in  effect  For 
the  alternate  disclosures  under  §  226.5a(d)(2), 
this  requires  providing  the  annual  percentage 
rate  in  effect  at  the  time  the  disclosures  are 
mailed  or  delivered. 

4.  Variable-rate  accounts — other 
disclosures.  In  describing  how  the  applicable 
rate  will  be  determined,  the  card  issuer  may 
identify  Ae  index  or  formula  and  disclose 
any  margin  or  spread  added  to  the  index  or 
formula  in  setting  the  rate.  The  card  issuer 
may  disclose  the  margin  or  spread  as  a  range 
of  the  highest  and  lowest  margins  that  may 
be  applicable  to  the  account.  A  disclosure  of 
any  applicable  limitations  on  rate  increases 
or  decreases  may  also  be  included. 

5.  Introductory  rates — discounted  rotes.  If 
the  initial  rste  is  a  temporary  rate  and  it 
lower  than  the  rate  that  will  apply  after  the 
temporary  rate  expires,  the  card  issuer  must 
disclose  the  annual  percentage  rate  that 
would  otherwise  apply  to  the  account.  In  a 
fixed-rate  account,  the  card  issuer  must 
disclose  the  rate  that  will  apply  after  the 
introductory  rate  expires.  In  a  variable-rate 
account,  the  card  issuer  must  disclose  a  rate 
based  on  the  mdex  or  formula  applicable  to 
the  account  in  accordance  with  comment 
5a(b)(l)-2.  An  initial  discounted  rate  may  be 
provided  along  with  the  rate  required  to  be 
disclosed  if  the  card  issuer  also  discloses  the 
time  period  Junng  which  the  introductory 
rate  will  remam  in  effect. 

6.  Introductory  rates — premium  rates.  If  the 
initial  rate  is  temporary  and  is  higher  than 
the  permanently  applicable  rate,  the  card 
issuer  must  disclose  the  initial  rate.  The 
issuer  also  may  disclose  the  rate  that  would 
otherwise  apply  if  the  issuer  also  discloses 
the  time  period  during  which  the  initial  rate 
will  remain  in  effect. 

5a(b)(2)  Fees  for  issuance  or  availability. 

1.  Membership  fees.  Membership  fees  for 
opening  an  account  must  be  disclosed  under 
this  paragraph.  A  membership  fee  to  join  an 
organization  that  provi<iea  a  crwiit  or  charge 


card  as  a  privilege  of  membership  must  be 
disclosed  only  if  the  card  is  issued 
automatically  upon  membership.  Such  a  fee 
need  not  be  disclosed  if  membership  results 
merely  in  eligibility  to  apply  for  an  account 

2.  Enhancements.  Fees  for  optional  services 
addition  to  basic  membership  privileges  in  a 
credit  or  charge  card  account  (for  example, 
travel  insurance  ot  card  registration  services) 
need  not  be  disclosed  under  this  paragraph  if 
the  basic  account  may  be  opened  without 
paying  such  fees. 

3.  One-time  fees.  Disclosure  of  non-periodic 
fees  is  limited  to  fees  related  to  opening  the 
account  such  as  one-time  membership  fees. 
Therefore,  the  following  need  not  be 
disclosed: 

•  Fees  for  reissuing  a  lost  or  stolen  card 

•  Statement  reproduction  fees 

•  Application  fees  described  in 
{  22e.4(c)(l) 

4.  Waived  or  reduced  fees,  ff  fees  required 
to  be  disclosed  are  waived  or  reduced  for  a 
limited  time,  the  introductory  fees  or  the  fact 
of  fee  waivers  may  be  provided  in  addition  to 
the  required  fees  if  the  card  issuer  also 
discloses  how  long  the  fees  or  waivers  will 
remain  in  effect 

5.  Fees  stated  as  annual  amount  Fees 
imposed  periodically  must  be  stated  as  an 
annual  total.  For  example,  if  a  fee  is  imposed 
quarterly,  the  disclosures  would  state  the 
total  amount  of  the  fees  for  one  year.  (See, 
however,  the  commentary  to  |  226.9(e)  with 
regard  to  disclosure  of  such  fees  in  renewal 
notices.) 

5a(b)(4)  Transaction  charges. 

1.  Charges  imposed  by  person  other  than 
card  issuer  Charges  imposed  by  a  third 
party,  such  as  a  seller  of  goods,  wouJd  not  be 
disclosed  under  this  section;  the  third  party 
would  be  responsible  for  disclosing  the 
charge  under  i  226.9(d)(1). 

4a(b)(5)  Grace  period. 

\.  How  disclosure  is  made.  The  card  issuer 
may,  but  need  not  refer  to  the  beginning  or 
ending  point  of  any  grace  period  and  briefly 
state  any  conditions  on  the  applicability  of 
the  grace  period.  For  example,  the  grace 
period  disclosure  might  read  "30  days"  or  "30 
days  from  the  date  of  the  periodiic  statement 
(provided  you  have  paid  your  previous 
balance  in  full  by  the  due  date)." 

5a(bj(d)  Balance  computation  method. 

1.  Form  of  disclosure,  in  cases  where  the 
card  issuer  uses  a  balance  computation 
method  that  is  not  identified  by  name  in  the 
regulation,  the  disclosure  should  clearly 
explain  the  method  in  as  much  detail  as  set 
forth  in  the  descriptions  of  balance  methods 
in  i  226.5a(g).  The  explanation  need  not  be  as 
detailed  as  that  required  for  the  disclosures 
under  {  228.6(a)(3).  (See  the  commentary  to 

S  22e.5a(g]  for  guidance  on  particular 
methods.) 

2.  Determining  the  method.  In  determining 
the  appropriate  balance  computation  method 
for  purchases  for  disclosure  purposes,  the 
card  issuer  must  assume  that  a  porchaae 
balance  will  exist  at  the  end  of  any  grace 
period.  Thus,  for  example,  if  the  average 
daily  balance  method  will  include  new 
purchases  or  cover  two  billing  cycles  only  if 
purchase  balances  are  not  paid  within  the 
grace  period,  the  card  issuer  would  disclose 
the  name  of  tha  avenge  daily  bal«ica 


method  but  includes  new  purchases  or  coven 
two  billing  cycles,  respectively.  The  card 
issuer  should  not  assume  the  existence  of 
purchase  balance,  however,  in  making  other 
disclosures  under  {  226.5a[b). 

5a(b}(7)  Statement  on  chaise  card 
payments. 

1.  Applicability  and  content  The  disclosure 
that  charges  are  payable  upon  receipt  of  the 
periodic  statement  is  applicable  only  to 
charge  card  accounts.  In  making  this 
disclosure,  the  card  issuer  may  make  such 
modifications  as  necessary  to  more 
accurately  reflect  the  circumstances  of 
repayment  under  the  account  For  example, 
the  disclosure  might  read.  "Charges  are  due 
and  payable  upon  receipt  of  the  periodic 
statement  and  must  be  paid  no  later  than  IS 
days  after  receipt  of  such  statement" 

5a(b)(8)  Cash  advance  fee. 

1.  Applicability.  The  caird  issuer  must 
disclose  only  those  fees  for  a  cash  advance 
on  a  credit  or  charge  card  account  that  are 
finance  charges  under  {  228.4.  For  example,  a 
charge  for  a  cash  advance  at  an  automated 
teller  machine  (ATM]  would  be  disclosed 
under  S  226.5a(b)(8)  if  no  chai^  is  imposed 
for  ATM  transactions  not  involving  an 
extension  of  credit  (See  comment  4(a)-{  for  a 
description  of  such  a  fee.) 

5a(b)(9j  Late  payment  fee. 

1.  Applicability.  The  disclosure  of  the  fee 
for  a  late  payment  includes  only  those  fees 
that  will  be  imposed  for  actual,  unanticipated 
late  payments.  (See  the  commentary  to 
S  22&4(c)(2)  for  additional  guidance  on  late 
payment  fees.) 

5a(b)llO)  Over-the-limit  fee. 

1.  Applicability.  The  disclosure  of  fees  for 
exceeding  a  credit  limit  does  not  include  fees 
for  other  types  of  default  or  for  services 
related  to  exceeding  the  limit.  For  example, 
no  disclosure  is  required  of  fees  for 
reinstating  credit  privileges  or  fees  for  the 
dishonor  of  checks  on  an  accoimt  that  if 
paid,  would  cause  the  credit  limit  to  be 
exceeded. 

Sa(c)  Direct  mail  applications  and 
solicitations. 

1.  Coverage.  Applications  and  solicitations 
contained  in  catalogs,  magazines,  or  other 
generally  available  publications  mailed  to 
consumers  are  subject  to  the  requirements 
applicable  to  "take-ones"  in  $  226.5a(e), 
rather  than  the  direct  mail  requirements  of 

S  228.5a(c).  A  publication  mailed  to  a  limited 
Ust  of  addresses,  however  (for  example,  a 
catalog  targeted  to  certain  types  of 
consumers  based  on  prescreening),  is  not  a 
"generally  available"  publication  and 
therefore  is  subject  to  the  direct  mail  rules.  In 
addition,  if  a  card  issuer  has  a  single 
application  form  that  is  sometimes  used  as  a 
"take-one"  (in  racks  in  public  locations,  for 
example)  and  at  other  times  mailed  to 
consumere,  the  form  is  subject  to  §  228.5a(c) 
when  sent  by  direct  mail  and  to  1 22e.5a(e) 
when  placed  in  public  locations. 

2.  Accuracy.  In  general,  disdosures  in 
direct  mail  applications  and  solicitation 
must  be  accurate  as  of  the  time  of  mailing. 
See  S  226.5a(b)(l)(ii),  however,  for  special 
rules  concerning  the  accuracy  of  the  annual 
percentage  rate  disclosure  on  a  variabU-rata 
account 
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Sa(d)  Telephone  applications  and 
solicitations, 
1.  Coverage.  This  paragraph  applies  if: 

•  A  telephone  conversation  between  a 
card  issuer  and  consumer  may  result  in  the 
issuance  of  a  card  as  a  consequence  of  an 
issuer-initiated  offer  to  open  an  account  for 
which  the  issuer  does  not  require  any 
application  (that  is,  a  "preapproved" 
telephone  solicitation). 

•  The  card  issuer  initiates  the  contact  and 
at  the  same  time  takes  application 
information  over  the  telephone. 

This  paragraph  does  not  apply  to: 

•  Telephone  applications  initiated  by  the 
consumer. 

•  Situations  where  no  card  will  be 
issued — because,  for  example,  the  consumer 
indicates  that  he  or  she  does  not  want  the 
card,  or  the  card  issuer  decides  either  during 
the  telephone  conversation  or  later  not  to 
issue  the  card. 

5a(e)  Applications  and  solicitations  made 
available  to  general  public. 

1.  Coverage.  Applications  and  solicitations 
made  available  to  the  general  public  include 
what  are  commonly  referred  to  as  "take-one" 
applications  typically  found  at  coimters  in 
banks  and  retail  establishments,  as  well  as 
applications  contained  in  catalogs,  magazines 
and  other  generally  available  publications.  In 
the  case  of  credit  unions,  this  paragraph 
applies  to  applications  and'aolicitations  to 
open  card  accounts  made  available  to  those 
in  the  general  field  of  membership. 

2.  Cross-selling,  ff  a  card  issuer  invites  a 
consumer  to  apply  for  a  credit  or  charge  card 
(for  example,  where  the  issuer  engages  in 
cross-selling),  an  application  provided  to  the 
consumer  at  the  consumer's  request  is  not 
considered  an  application  made  available  to 
the  general  public  and  therefore  is  not  subject 
to  S  226.5a[e).  For  example,  the  following  are 
not  covered. 

•  A  consumer  applies  in  person  for  a  card 
loan  at  a  financial  institution  and  the  loan 
officer  invites  the  consumer  to  apply  for  a 
credit  or  charge  card  account  the  consumer 
accepts  the  invitation. 

•  An  employee  of  a  retail  establishment  in 
the  course  of  processing  a  sales  transaction 
using  a  bank  credit  card,  asks  a  customer  if 
he  or  she  would  like  to  apply  for  the  retailer's 
credit  or  charge  card;  the  customer  responds 
affirmatively. 

3.  Toll-free  telephone  number,  ff  a  card 
issuer,  in  complying  with  any  of  the 
disclosure  options  of  {  226.5a(e),  provides  a 
telephone  number  for  consumere  to  call  to 
obtain  credit  information,  the  number  must 
be  toll-free  for  nonlocal  calls  made  fit>m  an 
area  code  other  than  the  one  used  in  the  card 
issuer's  dialing  area.  Alternatively,  a  card 
issuer  may  provide  any  telephone  number 
that  allows  a  consumer  to  call  for  information 
and  reverse  the  telephone  charges. 

5a(e)(l)  Disclosure  of  required  credit 
information. 

1.  Date  of  printing.  Disclosure  of  the  month 
and  year  fulfills  the  requirements  to  disclose 
the  date  an  apphcation  was  printed. 

2.  Form  of  disclosures.  The  disclosures 
specified  in  §  226.5a(e)  (i).  (ii)  and  (iii)  may 
appear  either  in  or  outside  the  table 
containing  the  required  credit  disclosures. 

5a(e)(2)  Inclusion  of  certain  initial 
disclosures. 


1.  Accuracy  of  disclosures.  The  disclosures 
required  by  S  226.5a(e)(2)  generally  must  be 
current  as  of  the  time  they  are  made 
available  to  the  public.  Disclosures  are 
considered  to  be  made  available  at  the  time 
they  are  placed  in  pubUc  locations  (in  the 
case  of  "take-ones")  or  mailed  to  consumere 
(in  the  case  of  publications). 

2.  Accuracy — exception,  ff  a  card  issuer 
discloses  all  the  information  required  by 

i  226.5a(e)(l)(ii)  on  the  application  or 
solicitation,  the  disclosures  under 
S  226.5a(e)(2)  need  only  be  current  as  of  the 
date  of  printing. 

3.  Combining  disclosures.  Disclosure  of  the 
information  required  under  this  paragraph 
does  not  satisfy  the  initial  disclosure 
requirements  in  S  226.6  of  the  regulation.  If, 
however,  the  card  issuer  in  complying  writh 
this  paragraph  provides  all  the  applicable 
disclosures  required  under  S  226.6,  in  a  form 
that  the  consumer  may  keep  and  in 
accordance  with  the  other  requirements  for 
that  section,  the  issuer  will  have  satisfied  the 
initial  disclosure  requirements  under  i  226.6 
as  well  as  the  disclosure  requirements  for 

S  226.5a(c)(2). 

5a(e)(3)  No  disclosure  of  credit 
information. 

1.  When  disclosure  option  available.  A 
card  issuer  may  use  this  option  only  if  the 
issuer  does  not  include  on  or  with  the 
application  or  solicitation  any  statement  that 
refere  to  the  credit  disclosures  required  by 
S  226.5a(b).  Statements  such  as  "no  annual 
fee,"  "low  interest  rate,"  "favorable  rates," 
and  "low  costs"  are  deemed  to  refer  to  the 
required  credit  disclosures  and,  therefore, 
may  not  be  included  on  or  with  the 
solicitation  or  applications,  ff  the  card  issuer 
chooses  to  use  this  option. 

5a(e)(4j  Prompt  response  to  requests  for 
information. 

1.  Prompt  disclosure.  Information  Is 
promptly  disclosed  if  it  is  given  within  30 
days  of  a  consumer's  request  for  information 
but  in  no  event  later  than  delivery  of  the 
credit  or  charge  card. 

2.  Information  disclosed.  When  a  consumer 
requests  credit  information,  card  issuera  need 
not  provide  all  the  required  credit  disclosures 
in  all  instances.  For  example,  if  disclosures 
have  been  provided  in  accordance  with 

S  226.5a(e)(l)  or  (2),  and  a  consumer  calls  or 
writes  a  card  issuer  to  obtain  information 
about  changes  in  the  disclosures,  the  issuer 
need  only  provide  the  items  of  information 
that  have  changed  from  those  previously 
disclosed  on  or  with  the  application  or 
solicitation,  ff  a  consumer  requests 
information  about  particular  items,  the  card 
issuer  need  only  provide  the  requested 
information,  ff,  however,  the  card  issuer  has 
made  disclosures  jn  accordance  with  the 
option  in  S  226.5a[e)(3),  and  a  consumer  calls 
or  writes  the  card  issuer  requesting 
information  about  costs,  all  the  required 
disclosure  information  must  be  given. 

3.  Manner  of  response.  A  card  issuer's 
response  to  a  consumer's  request  for  credit 
information  may  be  provided  orally  or  in 
writing,  regardless  of  the  manner  in  which 
the  consumer's  request  is  received  by  the 
issuer.  Furthermore,  the  card  issuer  may 
provide  the  information  Usted  in  either 

S  22e.5a(e)(l)  or  (2).  Information  provided  in 
writing  need  be  in  a  tabular  format 


5a(f)  Special  charge  card  rule — Card  issuer 
and  person  extending  credit  not  the  same 
person. 

1.  Duties  of  charge  card  issuer.  Although 
the  charge  card  issuer  is  not  required  to 
disclose  Information  about  the  underlying 
open-end  credit  plan  if  the  card  issuer  meets 
the  conditions  set  forth  in  {  226.5a(f).  the  card 
issuer  must  disclose  the  information  relating 
to  the  charge  card  plan  itself. 

2.  Duties  of  creditor  maintaining  open-end 
plan.  Section  226.5a  does  not  impose 
disclosure  requirements  on  a  creditor  that 
maintains  the  underlying  open-end  credit 
plan.  This  is  the  case  even  though  the 
creditor  offering  the  open-end  credit  plan 
may  be  considered  an  agent  of  the  charge 
card  issuer  (See  comment  2(a)(7)-l.) 

3.  Form  of  disclosures.  The  disclosures 
required  by  S  226.5a(f)  may  appear  either  in 
or  outside  the  table  containing  the  required 
credit  disclosures,  in  circumstances  where 
tabular  format  is  required. 

5a(g)  Balance  computation  methods 
defined. 

1.  Daily  balance  method.  Card  issuere 
using  the  daily  balance  method  may  disclose 
it  using  the  name  "average  daily  balance 
(including  new  purchases)"  or  "average  daily 
balance  (excluding  new  purchases),"  as 
appropriate.  Alternatively,  such  card  issuers 
may  explain  the  method.  (See  comment  7(e)-5 
for  a  discussion  of  the  daily  balance  method.) 

2.  Two-cycle  average  daily  balance 
methods.  "The  "two-cycle  average  daily 
balance"  methods  described  in 

§  226.5a(g)(2)(i)  and  (ii)  include  those  methods 
in  which  the  balances  for  two  billing  cycles 
may  be  added  together  to  compute  the 
finance  charge.  The  method  is  a  "two-cycle 
average  daily  balance"  even  if  the  finance 
charge  will  be  based  on  both  the  current  and 
prior  cycle  balances  only  under  certain 
circumstances,  such  as  when  purchases 
during  a  prior  cycle  were  carried  over  into 
the  current  cycle  and  no  finance  charge  was 
assessed  during  the  prior  cycle.  Furthermore, 
the  method  is  a  "two-cycle  average  daily 
balance  method"  ff  the  balances  for  both  the 
current  and  prior  cycles  are  average  daily 
balances,  even  ff  those  balances  are  figured 
differenUy.  For  example,  the  name  "two-cycle 
average  daily  balance  (excluding  new 
purchases)"  should  be  used  to  describe  a 
method  in  which  the  finance  charge  for  the 
current  cycle,  figured  as  an  average  daily 
balance  excluding  new  purchases,  will  be 
added  to  the  finance  charge  for  the  prior 
cycle,  figured  as  an  average  daily  balance  of 
only  new  purchases  during  that  prior  cycle. '« 

7.  Comments  5b-l  through  5b(h)-3  and 
headings  would  be  added  to  read  as 
follows: 

^Section  226.5b — Requirements  for  home 
equity  plans 

1.  Coverage.  This  section  applies  to  all 
open-end  credit  plans  secured  by  the 
consumer's  "dwelling,"  as  defined  in 
.  S  226.2(a)(19],  and  is  not  limited  to  plans 
secured  by  the  consumer's  principal  dwelling. 
(See  the  commentary  to  1 226.3(a),  which 
discusses  whether  transactions  are  consumer 
or  business-purpose  credit  for  guidance  on 
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whether  a  home  equity  plan  is  rabKct  to 
Regulation  Z.) 

2.  Disclosure  of  repayment  phase — 
applJcabiJity  of  requlrewenU.  Some  plan* 
provide  in  the  initial  «yuwuent  for  a  period 
during  which  no  furtfaar  draws  may  be  taken 
and  repayment  of  the  amount  borrowed  is 
made.  All  of  the  applicable  disclosures  in  this 
section  must  be  given  for  the  repayment 
phase.  Thus,  for  example,  creditors  must 
provide  payment  information  about  the 
repayment  phase  as  well  as  about  the  draw 
period,  as  required  by  S  226.5b(d](5).  If  the 
rate  that  will  apply  during  the  repayment 
phase  is  fixed  at  a  known  amount,  the 
creditor  must  provide  an  APR  under 

{  228.Sb(d)(e)  with  regard  to  that  phase.  It 
however,  a  creditor  uses  an  index  to 
determine  the  rate  that  will  apply  at  the  time 
of  conversion — even  if  the  rate  during  the 
repayment  phase  will  be  fixed— creditors 
must  provide  the  information  in 
S  228.5b(d](12),  as  applicable. 

3.  Disclosure  of  repayment  phase — timing 
options.  Creditors  have  a  choice  about  when 
the  disclosure  of  the  terms  for  the  repayment 
phase  may  be  given.  Creditors  may  provide 
the  information  at  the  same  time  the 
application  disclosures  for  the  draw  period 
required  by  {  228.5b  are  given  to  the 
consumer.  As  an  alternative,  creditors  may 
disclose  only  the  basic  payment  terms 
information  under  S  226.5b(d)(5)(i)  and  (ii) 
with  the  application  disclosures,  and  defer 
the  other  disclosures  about  the  repayment 
phase  until  the  end  of  the  draw  period. 
Disclosures  must  be  based  on  the  information 
available  at  that  later  time.  (See  model  form 
G-14C.)  In  either  case,  creditors  are  required 
to  provide  information  about  the  repayment 
phase  set  forth  in  \  228.e(e)(2). 

4.  Repayment  phase — applicability  of 
closed-end  provisions  and  substantive  rules. 
Creditors  providing  disclosures  about  a 
repayment  phase  under  S  S  228.Sb  and  22B.6, 
whether  at  the  time  an  application  is 
provided  or  at  the  end  of  the  draw  period,  are 
not  required  to  provide  additional  disclosores 
under  Subpart  C  of  the  regulation  for  closed- 
end  credit.  Creditors  are  required  to  continue 
providing  periodic  statements  under  }  226.7 
and  to  comply  with  the  other  open-end  credit 
provisions  of  subpart  B  of  the  regulation, 
including  the  substantive  provisions  in 

i  226.5b(f).  If  the  original  home  equity  plan 
agreement  does  not  call  for  a  repayment 
phase  to  follow  the  draw  period,  and  the 
consumer  and  creditor  later  enter  Into  a 
closed-end  agreement  to  repay  the 
outstanding  balance,  the  creditor  must  give 
closed-end  credit  disclosures  pursuant  to 
subpart  C  In  such  cases,  the  open-end 
provisions  in  subpart  B,  including  the 
substantive  rules,  do  not  apply  to  the  closed- 
end  credit  transaction. 

5.  Spreader  clause.  When  a  creditor  holds  a 
mortgage  or  deed  of  trust  on  the  consumer's 
dwelling  and  that  mortgage  or  deed  of  trust 
contains  a  "spreader  clause"  (also  known  as 
a  "dragnet"  or  cross-collaterahzation  clause), 
subsequent  occmrences  such  as  the  opening 
of  a  plan  are  subject  to  the  rules  applicable  to 
home  equity  plans  to  the  same  degree  as  if  a 
security  interest  were  taken  directly  to  secure 
the  open-end  plan,  unless  the  creditor 
effectively  waives  its  security  Interest  onder 


the  spreader  clause  with  respect  to  the 
subsequent  open-end  credit  extensions. 

Sb(a)  Form  of  disclosures, 

5b(a)(l)  General. 

1.  Written  disclosures.  The  disclosures 
required  under  this  section  must  be  clear  and 
conspicuous  and  in  writing,  but  need  not  be 
in  a  form  the  consumer  can  keep.  (See  the 
commentary  to  (  228.6(e)  for  special  rules 
when  disclosures  required  under  1 226.5b(d) 
are  given  in  a  retainable  form.) 

2.  Disclosure  of  annual  percentage  rate — 
more  conspicuous  requirement  As  provided 
in  S  22e.5(a)(2),  when  the  term  "annual 
percentage  rate"  is  disclosed  with  a  number, 
it  must  be  more  conspicuous  than  other 
required  disclosures. 

3.  Segregation  of  disclosures.  While  the 
disclosures  must  be  grouped  together  and 
segregated  from  all  unrelated  information,  the 
creditor  is  permitted  to  include  information 
that  explains  or  expands  on  the  required 
disclosures,  including,  for  example: 

•  Any  prepayment  penalty 

•  The  manner  in  which  a  substitute  index 
may  be  chosen 

•  Actions  the  creditor  may  take  short  of 
terminating  and  accelerating  an  outstanding 
balance 

•  Renewal  terms 

•  Rebate  of  fees 

An  example  of  information  that  does  not 
explain  or  expand  on  the  required  disclosures 
and  cannot  be  included  is  the  creditor's 
underwriting  criteria,  although  the  creditor 
could  provide  such  information  separately 
from  the  required  disclosures. 

4.  Method  of  providing  disclosures.  A 
creditor  may  provide  a  single  disclosure  form 
for  all  of  its  home  equity  plans,  as  long  as  the 
disclosure  describes  all  aspects  of  the  plans. 
For  example,  if  the  creditor  offers  several 
payment  options,  all  such  options  must  be 
disclosed.  (See,  however,  the  commentary  to 
I  228.5b(d)(5)(iii),  i  228^d)(12Kx),  and 

{  22e.5b(d)(12)(Ki]  for  disclosure  requirements 
relating  to  these  provisions.)  If  any  aspects  of 
a  plan  are  linked  together,  the  creditor  must 
disclose  clearly  the  relationship  of  the  term* 
to  each  other.  For  example,  if  the  consumer 
can  only  obtain  a  particular  payment  option 
in  conjunctions  with  a  ceriain  variable-rate 
feature,  this  fact  must  be  disclosed.  A 
creditor  has  the  option  of  providing  separate 
disclosure  forms  for  multiple  options  or 
variations  in  features.  For  example,  a  creditor 
that  offers  different  payment  options  for  the 
draw  period  has  the  option  of  creating 
separate  disclosure  forms  for  the  two 
payment  options.  The  creditor  using  this 
alternative,  however,  must  include  a 
statement  on  each  disclosure  form  that  the 
consumer  should  ask  about  the  creditor's 
other  home  equity  programs.  This  disclosure 
is  required  only  for  tfac»e  programs  generally 
available  to  the  public  Thus,  if  the  only  other 
programs  available  are  employees  preferred- 
rate  plans,  for  example,  the  creditor  would 
not  have  to  provide  this  statement.  A  creditor 
who  receives  a  request  for  information  about 
other  available  programs  must  provide  the 
additional  disclosures  as  soon  as  reasonably 
possible. 

5b(a)(2)  Precedence  of  Certain  Disclosures. 

1.  Precedence  rule.  The  list  of  conditions 
provided  at  the  creditor's  option  under 


{  22e.5b(d)(4)(iii)  need  not  precede  the  other 
disclosures. 
Sb(b)  time  of  disclosures. 

1.  Mail  and  telephone  applications.  If  the 
creditor  sends  applications  through  the  mail 
the  disclosures  and  a  brochure  must 
accompany  the  application.  U  an  application 
is  taken  over  the  telephone,  the  disclosures 
and  brochure  may  be  delivered  or  mailed 
within  three  business  days  of  taking  the 
application.  U  an  application  is  mailed  to  the 
consumer  following  a  telephone  request, 
however,  the  creditor  also  must  send  the 
disclosures  and  a  brochure  along  with  the 
application. 

2.  General  purpose  applications,  the 
disclosures  and  a  brochure  need  not  be 
provided  when  a  general  purpose  application 
is  given  to  a  consumer  unless  the  application 
or  materials  accompanying  it  indicate  that  it 
can  be  used  to  apply  for  a  home  equity  plan. 
In  all  cases  where  an  application  is  provided 
in  response  to  a  consumer's  specific  inquiry 
about  a  home  equity  plan,  the  disclosures  and 
a  brochure  must  accompany  the  application. 
In  such  instances,  the  disclosures  and 
brochure  must  be  provided  whether  or  not 
the  application  or  its  accompanying  materials 
specify  that  the  application  can  be  used  for  a 
home  equity  plan.  (See  the  commentary  to 

S  226.5b(h)  regarding  the  imposition  of  a 
nonrefundable  fee.) 

3.  Publicly-available  applications.  Some 
creditors  make  applications,  such  as  "take- 
ones."  available  without  the  need  for  a 
consumer  to  request  them.  These  applications 
must  be  accompanied  by  the  disclosures  and 
a  brochure,  such  as  by  attaching  the 
disclosures  and  brochure  to  the  application 
form. 

4.  Response  cards.  A  creditor  may  solicit 
consumers  for  its  home  equity  plan  by 
mailing  a  "response  card  "  which  the 
consumer  returns  to  the  creditor  to  indicate 
interest  in  the  plan.  The  creditor  need  not 
always  provide  the  disclosures  and  brochure 
in  the  solicitation  materials.  If  the  only  action 
taken  by  the  creditor  upon  receipt  of  Uie 
response  card  is  to  send  the  consumer  an 
application  form  or  to  telephone  the 
consumer  to  discuss  the  plan,  the  creditor 
need  not  send  the  disclosures  and  brochure 
with  the  response  card. 

5.  Denial  or  withdrawal  of  application.  In 
situations  where  footnote  10a  permits  the 
creditor  a  three-day  delay  in  providing 
disclosures  and  the  brochure,  if  the  creditor 
determines  within  that  period  that  an 
application  will  not  be  approved,  the  creditor 
need  not  provide  the  consumer  with  the 
disclosures  or  brochure.  If  the  consumer 
withdraws  the  apphcation  within  this  three- 
day  period,  the  creditor  also  need  not  provide 
the  disclosures  or  brochure. 

6.  Intermediary  agent  or  broker.  In 
determining  whether  or  not  an  application 
involves  an  "intermediary  agent  or  broker" 
as  discussed  in  footnote  10a,  creditors  should 
consult  the  provisions  in  comment  19(b)-3. 

5b(c)  Duties  of  third  parties. 

1.  Disclosure  requirements.  Although  third 
parties  who  give  applications  to  consumers 
for  home  equity  plans  must  provide  the 
brochure  required  under  {  226.Sb(e)  in  all 
cases,  such  persons  need  provide  diisclosnres 
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only  in  certain  instances.  A  third  party  has  no 
duty  to  otrtaui  disclosures  about  a  creditor'f 
home  equity  plan  or  to  create  a  set  of 
disclosures  based  on  what  it  knows  about  a 
creditor's  plan,  if,  however,  a  creditor 
provides  the  third  party  with  disclosures 
along  with  its  apphcation  form,  the  third 
party  must  give  the  disdosurea  to  the 
consumer  with  the  apphcation  form.  If  an 
intermediary  agent  or  broker  takes  an 
application  over  the  telephone  or  receives  an 
application  contained  in  a  magazine  or  other 
publicabon.  footnote  10a  permits  such  a 
person  to  mail  the  disclosures  and  brochure 
within  three  busmess  days  of  receipt  of  the 
apphcation.  (See  the  commentary  to 
I  228.5b(h)  about  imposition  of  a 
nonrefundable  fee.) 

5b(d)  Content  of  disclosures. 

1.  Disclosures  given  as  applicable,  tbe 
disclosures  required  under  this  section  need 
be  made  only  as  appbcable.  Thus,  for 
example,  if  negative  amortization  cannot 
occur  in  a  home  equity  plan,  a  reference  to  it 
need  not  be  given. 

5b(d}(l)  Retention  of  information 

1.  When  disclosures  not  required.  The 
creditor  need  not  disclose  that  the  consumer 
should  make  or  otherwise  retain  a  copy  of  the 
disclosures  if  they  are  retainable — for 
example,  if  the  disclosures  are  not  part  of  the 
application  that  must  be  returned  to  the 
creditor  to  apply  for  the  plan. 

Sb(d)(2)  Conditions  for  disclosed  terms. 

Paragraph  5b(dl(2)(i) 

1.  Guaranteed  terms,  the  requirement  that 
the  creditor  disclose  the  tune  by  which  an 
application  must  be  submitted  to  obtain  the 
disclosed  terms  does  not  require  the  creditor 
to  guarantee  any  terms.  If  a  creditor  chooses 
not  to  guarantee  any  terms,  it  must  disclose 
that  all  of  the  terms  are  subject  to  change 
prior  to  opening  the  plan.  The  creditor  alao  ia 
permitted  to  guarantee  some  terms  and  not 
others,  but  must  indicate  which  terms  are 
subject  to  change. 

2.  Date  for  obtaining  disclosed  terms.  The 
creditor  may  disclose  either  a  specific  date  or 
a  time  period  for  obtaining  the  disclosed 
terms.  If  the  creditor  discloses  a  time  period, 
the  consumer  must  be  able  to  determine  from 
the  disclosue  the  specific  date  by  wliich  an 
application  must  be  submitted  to  obtain  any 
guaranteed  terms.  For  example,  the 
disclosure  aoight  read,  "to  obtain  the 
following  terms,  you  must  submit  your 
application  within  60  days  after  the  date 
appearing  oo  this  disclosure."  provided  the 
disclosure  form  also  shows  the  date. 

Paragraph  Sb(d)(2Kii) 

1.  Relation  to  other  provisions.  Creditors 
should  consult  the  rules  in  §  228.5b(g) 
regarding  refund  of  fees. 

5b(d)(4)  Possible  actions  by  creditor. 

Paragraph  &b(d)(4Ki) 

1.  Fees  imposed  upon  termination.  The 
creditor  is  not  required  to  disclose  that  fees 
are  impoeed  whan  tiie  plan  expires  in 
accordance  with  the  ayeoment  In  additicm, 
fees  associated  with  collection  of  the  debt, 
such  as  attomejrs  fees  and  court  costs,  as 
well  any  increase  in  the  annual  percentage 
rate  linked  to  the  consujner's  failure  to  make 
payments,  need  not  be  disclosed.  The 


creditor,  however,  would  have  to  provide  ttiis 
disclosure  if  eocli  faae  aa  penalty  or 
prepayaent  faee  nsey  be  impoeed  upon 
termination.  The  actual  amount  of  the  fee 
need  not  be  discloeed. 

Paragraph  5b(d)t4)tii) 

1.  Request  by  consumer.  If  the  creditor 
receives  a  request  from  a  consumer  prior  to 
the  opening  of  a  plan  for  information  about 
possible  actions  that  the  creditor  may  take 
concerning  the  plan,  the  creditor  must 
provide  this  information  as  soon  as 
reasonably  possible  after  the  request 

Paragraph  5b<dM4)(iii). 

1.  Disclosure  of  conditions.  In  making  this 
disclosure,  the  creditor  may  provide  a 
higlighted  copy  of  the  document  that  contains 
such  information,  such  as  the  contract  or 
security  agreement.  The  relevant  items  must 
be  distinguished  from  the  other  information 
contained  in  the  document  For  example,  the 
creditor  may  provide  a  cover  sheet  that 
specifically  points  out  which  contract 
provisions  contain  the  information,  or  may 
mark  the  relevant  items  on  the  document 
itself.  As  an  alternative  to  disclosing  the 
conditions  in  this  manner,  the  creditor  may 
simply  describe  the  conditions  tising  the 
language  in  S  226.5b(f)(2]  and 

i  226.5b(rH3Hvi).  In  describing  specified 
changes  that  may  be  implemented  during  the 
plan,  the  creditor  may  provide  a  disclosure 
such  as:  "Our  agreement  pertfiitB  us  to  make 
certain  changes  to  the  terms  of  the  line  at 
speafied  times  or  upon  the  occurrence  of 
specified  events." 

2.  Form  of  disclosure.  The  Ust  of  conditions 
under  S  226.5t>{d)(4)(iii)  may  appear  with  the 
segregated  disclosures  or  apart  from  them.  If 
the  creditor  elects  to  provide  the  list  of 
conditions  with  the  segregated  disclosures,  it 
need  not  comply  with  the  precedence  role  in 
S  226.5b(a)(2). 

Sb(dJ(5J  Payment  Terms. 

Paragraph  Sb(d)(5)(i) 

1.  Length  of  the  plan.  The  combined  length 
of  the  draw  period  and  any  repayment  period 
need  not  be  stated.  If  the  length  of  the  plan  is 
indefinite,  the  creditor  must  state  that  fact 

2.  Renewal  provisions.  If,  under  the  credit 
agreement  a  creditor  retains  the  right  to 
review  a  line  at  the  end  of  the  specified  draw 
period  and  determine  whether  to  renew  or 
extend  the  draw  period  of  the  plan,  the 
possibihty  of  renewal  or  extension — 
regardless  of  the  likelihood  of  renewal — 
should  be  ignored  for  purposes  of  the 
disclosures.  For  example,  if  an  agreement 
provides  that  the  draw  period  is  five  years 
and  that  the  creditor  may  renew  the  draw 
period  for  an  additional  five  years,  the 
possibility  of  renewal  should  be  ignored  and 
the  draw  period  should  be  considered  five 
years.  (See  the  commentary  accompanying 

{  226.9(c)(l]  dealing  with  change  in  terms 
requirements.) 

Paragraph  5b(dK5)(ii) 

1.  Determination  of  the  minimum  periodic 
payment  This  disclosure  must  reflect  how 
the  miniiniim  periodic  payment  is  determined, 
but  need  only  describe  the  principal  and 
interest  components  of  the  payment.  Other 
charges  that  may  be  part  of  the  payment  (as 
well  as  the  balance  computation  method) 


may,  but  need  not  be  described  under  this 
provision, 

2.  Fixed  rate  and  term  payment  options 
during  draw  period.  If  the  home  equity  plan 
pemits  the  consumer  to  pay  off  all  or  part  of 
the  balance  during  the  draw  period  at  a  fixed 
rate  (rather  than  a  variable  rate)  and  over  a 
specified  time  period,  this  feature  must  be 
disclosed.  To  illustrate,  a  variable-rate  plan 
may  permit  a  consumer  to  elect  during  a  ten- 
year  draw  period  to  repay  all  or  a  portion  of 
the  balance  over  a  three-year  period  at  a 
fixed  rate.  The  creditor  must  chsclose  the 
rules  relating  to  this  feature  including  the 
period  during  which  the  option  can  be 
selected,  the  length  of  time  over  which 
repayment  can  occur,  any  fees  imposed  for 
such  a  feature,  and  the  specific  rate  or  the 
index  and  margm  that  will  apply  upon 
exercise  of  this  choice.  For  example,  the  rate 
disclosure  might  state,  "If  you  choose  to 
convert  any  portion  of  your  balance  to  a 
fixed  rate,  the  rate  will  be  the  highest  prime 
rate  published  in  the  "Wall  Street  Journal" 
that  is  in  effect  at  the  date  of  conversion  plus 
2  percentage  points."  If  the  fixed  rate  is  to  be 
determined  according  to  an  index,  it  must  be 
one  that  is  outside  the  creditor's  control  and 
is  pubhcly  available  in  accordance  with 

fi  28.5b(n(l).  The  effect  of  exercismg  the 
option  should  not  be  reflected  elsewhere  in 
the  disclosures,  such  as  in  the  historical 
example  required  in  i  26.5b(d)(12)(xi). 

3.  Balloon  payments.  In  programs  where 
the  occurrence  of  a  balloon  payment  is 
uncertain  or  unlikely  but  possible,  the 
creditor  must  disclose  the  possibility  of  a 
balloon  payment.  In  such  cases,  the 
disclosure  mi^t  read,  "Your  minimmii 
payment  may  not  fully  repay  the  principal 
outstanding  on  your  line.  You  may  be 
required  to  pay  the  entire  outstanding 
balance  in  a  single  payment"  In  programs 
where  a  balloon  payment  will  occur,  such  as 
programs  with  interest-only  payments  during 
the  draw  period  and  no  repayment  period, 
the  disclosures  must  refiect  that  fact  For 
example,  the  disclosure  might  read.  "Your 
minimum  payment  will  not  fully  repay  the 
principal  that  is  outstanding  on  your  line.  You 
will  be  required  to  pay  the  entire  outstanding 
balance  in  a  single  payment"  In  rrmlring  this 
disclosure,  the  creditor  is  not  required  to  use 
the  term  "balloon  payment"  The  creditor 
also  is  not  required  to  disclose  the  amount  of 

'the  balloon  payment  (See,  however,  the 
requirement  imder  S22e.5b(d)(5)(iii].)  The 
balloon  payment  disdosure  does  not  apply  in 
cases  where  repayment  of  the  entire 
outstanding  balance  would  occur  only  as  a 
result  of  termination  and  acceleration.  The 
creditor  also  need  not  make  a  disdosure 
about  balloon  payments  if  the  final  payment 
could  not  be  more  than  twice  the  amount  of 
other  minimum  payments  under  the  plan. 

Paragraph  Sb(d)(5)(Ui) 

1.  Minimum  periodic  payment  example.  In 
disdosing  the  payment  example,  the  creditor 
may  assume  that  the  credit  limit  as  well  as 
the  outstanding  balance  is  $10,000  if  such  an 
assumption  is  relevant  to  calculating 
payments.  (If  the  creditor  only  offers  lines  of 
credit  for  less  than  $10,000,  iiie  creditor  may 
assume  an  outstanding  balance  of  $5,000 
instead  of  $10,000  in  making  this  disdosura.) 
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The  example  should  reflect  the  payment 
comprised  only  of  principal  and  interest,  and 
can  assume  that  ail  months  have  an  equal 
number  of  days.  Creditors  may  provide  an 
additional  example  reflecting  other  charges 
which  may  be  included  in  the  payment,  such 
as  credit  insurance  premiums.  For  variable- 
rate  plans,  this  example  must  be  based  on  the 
last  rate  in  the  historical  example  required  in 
§  226.Sb(d](12](xi),  or  a  more  recent  rate.  A 
discounted  rate  may  not  be  considered  a 
more  recent  rate  in  calculating  this  payment 
example  for  either  variable-  or  fixed-rate 
plans. 

2.  Representative  examples.  In  plans  that 
have  multiple  payment  options  within  the 
draw  period  or  within  any  repayment  period, 
the  creditor  may  provide  representative 
examples  as  an  alternative  to  providing 
examples  for  each  payment  option.  The 
creditor  may  elect  to  provide  representative 
payment  examples  based  on  three  categories 
of  payment  options.  The  first  category 
consists  of  plans  that  permit  minimum 
payment  of  only  accrued  Bnance  charges 
("interest  only"  plans).  The  second  category 
includes  plans  in  which  a  ^ed  percentage  or 
a  fixed  fraction  of  the  outstandisng  balance 
or  credit  limit  (for  example,  2  percent  of  the 
balance  of  l/iaoth  of  the  balance)  is  used  to 
determine  the  minimum  payment.  The  third 
category  includes  all  other  types  of  minimum 
payment  options,  such  as  a  specified  dollar 
amount  plus  any  accrued  ^ance  charges. 
Creditors  may  classify  their  minimum 
payment  arrangements  within  one  of  these 
three  categories  even  if  other  features  exist, 
such  as  varying  lengths  of  a  draw  or 
repayment  period,  required  payment  of  past 
due  amounts,  late  charges  and  minimum 
doUar  amounts.  The  creditor  may  use  a  single 
example  within  each  category  to  represent 
the  payment  options  in  that  category.  For 
example,  if  a  creditor  permits  minimum 
payments  of  1%.  2%,  3%  or  4%  of  the 
outstanding  balance,  it  may  pick  one  of  these 
four  options  and  provide  the  example 
required  under  i  22e.5b(d)(5)(iii)  for  that 
option  alone.  The  example  used  to  represent 
a  category  must  be  an  option  commonly 
chosen  by  consumers,  or  a  typical  or 
representative  example.  (See  the  commentary 
to  S  226.5b(d)(12)(x)  and  S  226.5b(d)(12)(xi) 
for  a  discussion  of  the  use  of  representative 
examples  for  making  those  disclosures. 
Creditors  choosing  to  use  a  representative 
example  within  each  category  must  use  the 
same  example  for  purposes  of  the  disclosure 
under  S  228.5b(d)(5)(iii),  i  228.5b(d)(12)(x), 
and  f  226.5b(d)(12)(xi).)  Separate  examples 
must  be  given  for  the  draw  and  repayment 
periods  unless  the  payments  are  determined 
the  same  way  during  both  periods.  In  setting 
forth  payment  examples  for  any  repayment 
period  under  this  section  (and  the  historical 
example  under  S  228.Sb(d)(12)(xi)),  creditors 
should  assume  a  $10,000  advance  is  taken  at 
the  beginning  of  the  draw  period  and  is 
reduced  according  to  the  terms  of  the  plan. 
Creditors  should  not  assume  an  additional 
advance  is  taken  at  any  time,  including  at  the 
begiiming  of  any  repayment  period.  Creditors 
may  use  representative  examples  under 
8  226.5b(d)(5)  only  with  respect  to  the 
payment  example  required  under  paragraph 
(d](5)(iii>  Creditors  must  provide  a  fuU 


narrative  description  of  all  payment  options 
under  8  22&5b(d)(5)  (i)  and  (ii). 

3.  Reverse  mortgages.  Reverse  mortages, 
also  known  as  reverse  annuity  or  home 
equity  conversion  mortgages,  in  addition  to 
permitting  the  consumer  to  obtain  advances, 
may  involve  the  disbursement  of  monthly 
advances  to  the  consumer  for  a  Hxed  period 
or  until  the  occurrence  of  an  event  such  as 
the  consumer's  death.  Repayment  of  the 
reverse  mortgage  (generally  a  single  payment 
of  principal  and  accrued  interest)  may  be 
required  to  be  made  at  the  end  of  the 
disbursements  or,  for  example,  upon  the 
death  of  the  consumer.  In  disclosing  these 
plans,  creditors  must  apply  the  foUowing 
rules,  as  appUcable: 

•  If  the  reverse  mortgage  has  a  specified 
period  for  draws  and  disbursements  but 
repayment  is  due  only  upon  occurrence  of  a 
future  event  such  as  the  death  of  the 
consumer,  the  creditor  must  assume  that 
disbursements  will  be  made  until  they  are 
scheduled  to  end.  The  creditor  must  assume 
repayment  will  occur  when  disbursements 
end  (or  within  a  period  following  the  final 
disbursement  which  Is  not  longer  than  the 
regular  interval  between  disbursements). 
This  assumption  should  be  used  even  though 
repayment  may  occur  before  or  after  the 
disbursements  are  scheduled  to  end.  In  such 
cases,  the  creditor  may  include  a  statement 
such  as  "The  disclosures  assume  that  you 
will  repay  the  line  at  the  time  the  draw 
period  and  our  payments  to  you  end.  As 
provided  in  your  agreement  your  repayment 
may  be  required  at  a  different  time."  The 
single  payment  should  be  considered  the 
"minimum  periodic  payment"  and 
consequently  would  not  be  treated  as  a- 
balloon  payment.  The  example  of  the 
minimum  payment  under  8  228.5b(d)(5](iii) 
should  assume  a  single  $10,000  draw. 

•  If  the  reverse  mortgage  has  neither  a 
specified  period  for  advances  or 
disbursements  nor  a  specified  repayment 
date  and  these  terms  will  be  determined 
solely  by  reference  to  future  events,  including 
the  consumer's  death,  the  creditor  may 
assume  that  the  draws  and  disbursements 
will  end  upon  the  consumer's  death 
(estimated  by  using  actuarial  tables,  for 
example)  and  that  repayment  will  be  required 
at  the  same  time  (or  within  a  period  following 
the  date  of  the  final  disbursement  which  is 
not  longer  than  the  regular  interval  for 
disbursements).  Alternatively,  the  creditor 
may  base  the  disclosures  upon  another  future 
event  it  estimates  will  be  most  likely  to  occur 
first.  (If  terms  will  be  determined  by 
reference  to  future  events  which  do  not 
include  the  consumer's  death,  the  creditor 
must  base  the  disclosures  upon  the 
occurrence  of  the  event  estimated  to  be  most 
likely  to  occur  first.) 

•  In  making  the  disclosures,  the  creditor 
must  assume  that  all  draws  and 
disbursements  and  accrued  interest  will  be 
paid  by  the  consumer.  For  example,  if  the 
note  has  a  non-recourse  provision  providing 
that  the  consumer  is  not  obligated  for  an 
amount  greater  than  the  value  of  the  house, 
the  creditor  must  nonetheless  assume  that  the 
full  amount  to  be  drawn  or  disbursed  will  be 
repaid.  In  this  case,  however,  the  creditor 
may  include  a  statement  such  as  "The 


disclosures  assume  full  repayment  of  the 
amount  advanced  plus  accrued  interest, 
although  the  amount  yon  may  be  required  to 
pay  is  limited  by  your  agreement." 

•  Some  reverse  mortgages  provide  that 
some  or  all  of  the  appreciation  in  the  value  of 
the  property  will  be  shared  between  the 
consumer  and  the  creditor.  The  appreciation 
feature  must  be  disclosed  in  accordance  with 
8  226.5b(d)(12). 

5b(d)(6)  Annual  Percentage  Rate 

1.  Preferred-rate  plans.  If  a  creditor  offers  a 
preferential  fixed-rate  plan  in  which  the  rate 
will  increase  a  specified  amount  upon  the 
occurrence  of  a  specified  event,  the  creditor 
must  disclose  the  specific  amount  the  rate 
will  increase. 

5b(d)(7)  Fees  Imposed  by  Creditor 

1.  Applicability.  The  fees  referred  to  in 
8  226.5b(d)(7)  include  items  such  as 
application  fees,  points,  aimual  fees, 
transaction  fees,  and  fees  imposed  for 
converting  to  the  repayment  phase  provided 
for  in  the  ori^nal  agreement.  This  disclosure 
includes  any  fees  that  are  imposed  by  the 
creditor  to  use  or  maintain  the  plan  even  if 
such  fees  are  passed  on  by  the  creditor  to  a 
third  party.  For  example,  if  a  creditor 
annually  obtains  a  credit  report  on  the 
consumer  and  requires  the  consumer  to  pay 
this  fee  to  the  creditor  or  directly  to  the  third 
party,  the  fee  must  be  specifically  stated. 
Third  party  fees  to  open  the  plan  that  are 
initially  paid  by  the  consumer  to  the  creditor 
may  be  included  in  this  disclosure  or  in  the 
disclosures  under  8  226.5b(d)(8). 

2.  Manner  of  describing  fees.  Charges  may 
be  stated  as  an  estimated  dollar  amount  for 
each  fee,  or  as  a  percentage  of  a  typical  or 
representative  amount  of  credit.  The  creditor 
may  provide  a  stepped  fee  schedule  in  which 
a  fee  will  increase  a  specified  amount  at  a 
specified  date.  (See  the  discussion  contained 
in  the  commentary  to  8  226.5b(f)(3)(i).) 

3.  Fees  not  required  to  be  disclosed.  Fees 
imposed  for  late  payment,  stopping  payment, 
returned  checks,  exceeding  the  credit  hmit,  or 
closing  out  an  account  do  not  have  to  be 
disclosed  under  this  section.  Credit  report 
and  appraisal  fees  imposed  to  investigate 
whether  a  condition  permitting  a  freeze 
continues  to  exist — as  discussed  under 

8  228.5b(f)(3)(vi)— are  not  required  to  be 
disclosed  under  this  section  or  8  226.5b(d)(a) 

4.  Rebates  of  closing  costs.  If  closing  costs 
are  imposed  they  must  be  disclosed, 
regardless  of  whether  such  costs  may  be 
rebated  later  (for  example,  rebated  to  the 
extent  of  any  interest  paid  during  the  first 
year  of  the  plan). 

5b(d)(8)  Fees  Imposed  by  Third  Parties  to 
Open  a  Plan 

1.  Applicability.  Section  226.5b(d)(8) 
applies  only  to  fees  imposed  by  third  parties 
to  open  the  plan.  Thus,  for  example,  this 
section  does  not  require  disclosure  of  a  fee 
imposed  by  a  government  agency  at  the  end 
of  a  plan  to  release  a  security  interest.  Fees 
to  be  disclosed  include  appraisal,  credit 
report,  government  agency,  and  attorney  fees 
as  well  as  premiums  for  property  insurance 
required  by  the  creditor. 
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2.  liemjzation  of  third  party  fees.  In  all 
oaaet  craditors  must  state  thkd  party  hem  M 
a  tin^  ddlar  amount  or  a  range.  A  creditor 

has  two  options  with  regard  to  providing 
more  detailed  mformaQon  about  third  party 
fees.  Creditors  may  provide  a  statement  that 
the  consumer  may  request  more  specific  cost 
information  about  Ih'rd  party  fees  from  the 
creditor.  Upon  receiving  a  consumer's  request 
for  such  an  itemization  prior  to  the  consumer 
opening  the  plan,  the  creditor  must  provide 
the  information  as  soon  as  reasonably 
possible.  As  an  alternative  to  including  this 
statement,  creditors  may  provide  an 
itemization  of  such  fees  (by  type  and  amoont] 
with  the  eariy  disclosures. 

3.  Manner  of  describing  fees.  A  good  faith 
estimate  of  the  amount  of  fees  msut  be 
provided.  Creditors  may  provide  a  range  for 
such  fees  or  state  the  fees  on  the  basis  of  a 
typical  or  representative  amount  of  a«dit. 
Fees  may  be  expressed  on  a  unit  cost  basis, 
for  example.  $5  per  SI  ,000  of  credit 

4.  Rebates  of  third  party  fees.  Even  if  fees 
imposed  by  third  parties  may  be  rebated, 
they  must  be  disclosed.  (See  the  commentary 
to  8  226.5b(d)(7).) 

5b(dXlO)  Traruaction  Requirements 

1.  Applicability.  A  limitation  on  automated 
teller  machine  usage  need  not  be  disclosed 
under  this  paragraph,  unless  that  is  the  only 
means  by  which  the  consumer  can  obtain 
funds. 

5b(d)(12)  DiacJosure  for  Variable-Rate  Plans 

1.  Variable-rate  provisions.  Model  forms 
G-14A,  G-14B  and  G-14C  provide  illustrative 
guidance  on  the  variable-rate  rules. 

Paragraph  5b(d)(12)(iv) 

1.  Determination  of  annual  percentage  rate. 
If  the  creditor  adjusts  its  index  through  the 
addition  of  a  margin,  the  disclosure  might 
read,  "Your  annual  percentage  rate  is  based 
on  the  index  plus  a  margin."  The  creditor  is 
not  required  to  disclose  the  specific  value  of 
the  margin. 
Paragraph  5b(d)(12)(viii) 

1.  Preferred-rate  provisions.  This 
paragraph  requires  disclosure  of  preferred- 
rate  provisions,  where  the  rate  will  increase 
upon  the  occurrence  of  some  event  such  as 
the  borrower-employee  leaving  the  creditor's 
employ  or  the  consumer  closing  an  existing 
deposit  account  with  the  creditor. 

Paragraph  5b(d)(12){{lx) 

1.  Periodic  limitations  on  increases  in 
rates.  The  creditor  must  disclose  any  annual 
limitations  on  increases  in  the  annual 
percentage  rate.  If  the  creditor  bases  its  rate 
Umitation  on  12  monthly  billing  cycles,  such  a 
limitation  should  be  treated  as  an  annual  cap. 
Rate  limitations  imposed  on  less  than  an 
annual  basis  must  be  stated  in  terms  of  a 
specific  amount  of  time.  For  example,  if  the 
creditor  imposes  rate  limitations  on  only  a 
semiannual  basis,  this  must  be  expressed  as 

a  six-month  time  period.  If  the  creditor  does 
not  impose  periodic  limits  (annual  or  shorter) 
on  rate  increases,  the  fact  that  there  are  no 
annual  rate  limitations  must  be  stated. 

2.  Maximam  limitations  on  increases  in 
rates.  The  ■»"•""«"  annsal  percentage  rate 
that  may  be  impoeed  aider  each  payment 


optioQ  over  the  term  of  the  plan  (including  the 
draw  period  and  any  repayment  period 
provided  for  m  the  miiiai  agreementj  must  be 
provided.  The  creditor  may  disclose  this  rate 
as  a  specific  number  (for  example,  16 
percent)  or  as  s  spectfic  amount  above  the 
initial  rate.  For  example,  this  disdoeure  might 
read,  *The  maximum  annual  pereentage  rate 
that  can  apply  to  your  line  will  be  S 
percentage  points  above  your  initial  rate."  If 
the  creditor  states  the  maximum  rate  as  a 
specific  amount  above  the  initial  rate,  the 
creditor  must  include  a  statement  that  the 
consumer  should  inquire  about  the  rate 
limitations  that  are  currently  available.  If  an 
initial  discount  is  not  taken  into  account  in 
applying  maximum  rate  limitations,  that  fact 
muat  be  disclosed.  If  separate  overall 
limitations  apply  to  rate  increases  resulting 
from  events  sudi  as  the  exercise  of  a  fixed- 
rate  convereion  option  or  leaving  the 
creditor's  employ,  those  limitation  also  must 
be  stated.  Limitations  do  not  include  legal 
limits  in  the  nature  of  usury  or  rate  ceilings 
under  state  or  federal  statutes  or  regulations. 

3.  Form  of  disclosures.  The  creditor  need 
not  disclose  each  periodic  or  maximum  rate 
limitation  that  is  currently  available.  Instead, 
the  creditor  may  disclose  the  range  of  the 
lowest  and  highest  periodic  and  maximum 
rate  limitations  that  may  be  applicable  to  the 
creditor's  home  equity  plans.  Creditors  using 
this  alternative  muct  iEclude  a  statement  that 
the  consumer  should  inquire  about  the  rate 
limitations  that  are  currently  available. 

Paragraph  5b(d)(12)(x) 

1.  Maximum  rate  payment  example.  In 
calculating  the  payment  creditors  should 
assume  the  maximum  rate  is  in  effect  Any 
discounted  or  premium  initial  rates  or 
periodic  rate  limitations  should  be  ignored  for 
purposes  of  this  disclosure.  If  a  range  is  used 
to  disclosure  the  maximum  cap  under 

8  22e.5b(d)(12)(ix],  the  highest  rate  in  the 
range  must  be  used  for  this  disclosure.  As  an 
alternative  to  making  disclosures  based  on 
each  payment  option,  the  creditor  may 
choose  a  representative  example  within  the 
three  categories  of  payment  options  upon 
which  to  base  this  disclosure.  (See  the 
commentary  to  8  226.5b(d)(5).)  However, 
separate  examples  must  be  provided  for  the 
draw  period  and  for  any  repayment  period 
unless  the  payment  is  determined  the  same 
way  in  both  periods.  Creditors  should 
calculate  the  example  for  the  repayment 
period  based  on  an  assumed  SlO.OtX)  balance. 
(See  the  commentary  to  8  226.5b(d)(5)  for  a 
discussion  of  the  circumstances  in  which  a 
creditor  may  use  a  lower  outstanding 
balance.) 

2.  Time  the  maximum  rate  could  be 
reached.  In  stating  the  date  or  tim«  by  which 
the  tnnvimiim  rate  could  be  reached  creditors 
should  assume  the  rate  increases  as  rapidly 
as  possible  under  the  plan.  In  calculating 
when  this  date  or  time  could  be  reached, 
creditors  should  factor  in  any  discounted  or 
premium  initial  rates  or  penodic  rate 
limitations.  This  disclosure  must  be  provided 
for  the  draw  phase  and  any  repayment  phase. 
In  calculating  this  disclosure  for  the  draw 
and  any  repayment  phase,  creditors  shoold 
assume  the  index  and  margin  shown  in  the 
last  year  of  the  historical  example  [or  a  more 


recent  rate)  is  in  efiect  at  liie  hiynni«g  o| 
each  pita 


PanpapkShidKUKxi) 

1.  Index  walam.  Index  values  and  annual 
percentage  rates  must  be  shown  for  die  entire 
IS  years  of  the  historical  example  and  mnat 
be  based  an  the  most  recent  IS  years.  The 
example  must  be  updated  aannUjr  to  nfleet 
the  most  recent  16  years  of  index  *■!■■•.  B 
the  length  of  the  plan  is  less  than  15  yean, 
payments  need  only  be  shown  for  tlie  nnmber 
of  yean  in  tiie  term,  though  all  significant 
plan  terms  each  as  rate  limitations  must  be 
shown  for  the  entire  15  yean.  If  the  values  for 
an  index  have  not  been  available  for  16 
yean,  a  creditor  need  only  go  beck  as  far  as 
the  values  have  been  available  in  giving  a 
history  and  peyntent  example  and  may  start 
the  example  at  the  year  for  which  values  are 
firat  availaUe.  The  creditor  should  assume 
that  die  $10,000  balance  is  an  advance  taken 
at  the  beginning  of  the  firet  billing  cycle  and 
is  reduced  according  to  the  terms  of  the  plan, 
and  that  the  consumer  takes  no  subsequent 
draws.  As  discussed  in  the  commentary  to 

8  228.5b(d)(5),  crediton  should  not  assume  an 
additional  advance  is  taken  at  the  beginning 
of  any  repayment  period.  If  applicable,  the 
creditor  may  assume  the  $10,000  is  both  the 
advance  and  the  credit  limit.  (See  the 
commentary  to  8  228.5b(d)(5)  for  a  discussion 
of  the  circumstances  in  which  a  creditor  may 
use  a  lower  outstanding  balance.) 

2.  Selection  of  index  values.  The  historical 
example  must  reflect  the  method  of  choosing 
index  values  for  the  plan.  For  example,  if  an 
average  of  index  values  is  used  in  the  plan, 
averages  would  be  used  in  the  history,  but  if 
an  index  value  as  of  a  particular  date  is  used, 
a  single  index  value  would  be  shown.  The 
creditor  is  required  to  assume  one  date 
within  a  year  (or  one  period,  if  an  average  is 
used)  on  which  to  base  the  history  of  index 
values  for  each  loan  plan.  The  creditor  may 
choose  to  use  index  values  as  of  any  date  or 
period  as  long  as  the  index  value  as  of  this 
date  or  period  is  used  for  each  year  in  the 
index  history.  Only  one  index  value  per  year 
need  be  shown,  even  if  the  plan  provides  for 
adjustments  to  the  annual  percentage  rate  or 
payment  more  than  once  in  a  year.  In  such 
cases,  the  creditor  can  assume  that  the  index 
rate  remained  constant  for  the  full  year  for 
the  purpose  of  calculating  the  annual 
percentage  rate  and  payment 

3.  Calculation  of  payments.  The  payment 
figures  in  the  historical  example  must  refiect 
all  significant  program  terms.  For  example, 
features  such  as  rate  and  payment  caps,  a 
discounted  initial  rate,  negative  amortization, 
and  rate  carryover  must  be  taken  into 
account  in  calculating  the  payment  figures  if 
these  would  have  applied  to  the  plan.  A 
creditor  need  show  only  one  payment  per 
year  in  the  example,  even  though  payment! 
may  vary  during  a  year.  (The  calculations 
should  be  based  on  the  actual  payment 
computation  formula,  although  the  creditor 
may  assume  that  all  months  have  an  equal 
number  of  days.)  The  creditor  may  assume 
that  payments  are  made  on  the  last  day  of  the 
billing  cycle,  the  billing  date  or  the  payment 
due  date,  but  must  be  consistent  in  the 
manner  in  which  the  period  used  to  illustrate 
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payment  information  is  selected.  Information 
about  balloon  payments  may,  but  need  not, 
be  reflected  in  the  example. 

4.  Representatives  payment  options.  The 
creditor  need  not  provide  an  historical 
example  for  all  of  its  various  payment 
options,  but  may  select  a  representative 
payment  option  within  each  of  the  three 
categories  of  payments  upon  which  to  base 
its  disclosure.  (See  the  commentary  to 

§  228.5(d)(5).) 

5.  Reverse  mortgages.  The  historical 
example  for  reverse  mortgages  would  reflect 
15  years  of  index  values  and  annual 
percentage  rates,  but  the  payment  column 
would  be  blank  until  the  year  that  the  single 
payment  will  be  made,  assuming  that 
payment  is  estimated  to  occur  within  15 
years.  (See  the  commentary  to  i  22e.5(d)(5) 
for  a  discussion  of  reverse  mortgages.) 

6.  Rate  limitations.  Both  periodic  and 
maximum  rate  limitations  must  be  reflected 
in  the  historical  example,  If  ranges  of  rate 
limitations  are  provided  under 

f  228.5(d)(120(ix),  the  highest  periodic  and 
maximum  rates  provided  in  those  ranges 
must  be  used  in  the  example.  Rate  limitations 
that  may  apply  more  often  than  annual 
should  be  treated  as  if  they  are  aimual 
limitations.  For  example,  if  a  creditor  imposes 
a  1%  cap  every  six  months,  this  should  be 
reflected  in  the  example  as  if  it  were  a  2 
percent  annual  cap. 

7.  Selection  of  margin.  A  value  for  the 
margin  must  be  assumed  in  order  to  prepare 
the  example.  A  creditor  must  select  a 
representative  margin  that  it  has  used  with 
the  index  during  the  six  months  preceding 
preparation  of  the  disclosures  and  state  that 
the  margin  is  one  that  it  has  used  recently. 
The  margin  selected  may  be  used  until  the 
creditor  annually  updates  the  disclosure  form 
to  reflect  the  most  recent  15  years  of  index 
values. 

8.  Amount  of  discount  or  premium.  In 
reflecting  any  discounted  or  premium  initial 
rate,  the  creditor  may  select  a  discount  or 
premiimi  that  has  been  used  during  the  six 
months  preceding  preparation  of  the 
disclosures,  and  should  disclose  that  the 
discount  or  premium  is  one  that  the  creditor 
has  used  recently.  The  discount  or  premium 
should  be  reflected  in  the  example  for  as  long 
as  it  is  in  effect.  The  creditor  may  assume 
that  a  discount  or  premium  that  would  have 
been  in  effect  for  any  part  of  a  year  was  in 
effect  for  the  full  year  for  purposes  of 
reflecting  it  in  the  historical  example. 

9.  Disclosures  for  repayment  period.  In 
providing  the  historical  example,  creditors 
that  choose  to  provide  disclosures  about  the 
repayment  period  as  part  of  the  disclosures 
provided  with  an  application  (see  the 
commentary  to  i  228.5b  for  a  discussion  of 
the  options  available  on  the  giving  of  such 
disclosures]  must  reflect  all  features  of  the 
repayment  period  in  the  table,  including  the 
appropriate  index  values,  margin,  rate 
limitations,  length  of  the  repayment  period, 
and  payments.  For  example,  if  different 
indices  are  used  during  the  draw  and 
repayment  periods,  the  index  values  for  that 
portion  of  the  15  years  that  reflect  the 
repayment  period  must  be  the  values  for  the 
appropriate  index.  Creditors  that  choose  to 
provide  information  about  the  repayment 


period  at  the  end  of  the  draw  period,  rather 
than  with  the  application  disclosures,  need 
not  reflect  the  repayment  period  in  the 
example  (just  as  they  may  omit  information 
about  the  repayment  period  for  purposes  of 
the  disclosures  under  8  226.5b(d)(12) 
generally).  In  such  cases,  the  index  values 
and  annual  percentage  rates  relating  to  the 
draw  period  would  be  shown  for  the  entire  15 
years  (even  if  the  draw  period  is  less  than  15 
years). 

5b(e)  Brochure 

1.  Substitutes.  A  brochure  is  a  suitable 
substitute  for  the  Board's  home  equity 
brochure  if  it  is,  at  a  minimum,  comparable  to 
the  Board's  brochure  in  substance  and 
comprehensiveness.  Creditors  are  permitted 
to  provide  more  detailed  information  than  is 
contained  in  the  Board's  brochure. 

5b(f)  Limitations  on  Home  Equity  Plans 

1.  Coverage.  Section  228.5b(f)  limits  both 
actions  that  may  be  taken  and  language  that 
may  be  included  in  contracts,  and  applies  to 
any  assignee  and  holder  as  well  as  to  the 
original  creditor.  The  limitations  apply  to  the 
draw  period  and  any  repayment  period,  and 
to  any  renewal  or  modification  of  the  original 
agreement 

Paragraph  5b(f)(l) 

1.  External  index.  A  creditor  may  change 
the  annual  percentage  rate  for  a  plan  only  if 
the  change  is  based  on  an  index  outside  the 
creditor's  control.  Thus,  a  creditor  may  not 
make  rate  changes  based  on  its  own  prime 
rate  or  cost  of  funds  and  may  not  reserve  a 
contractual  right  to  change  rates  at  its 
discretion.  A  creditor  is  permitted,  however, 
to  use  a  published  prime  rate,  such  as  that  in 
the  "Wall  Street  Journal",  even  if  the  bank's 
own  prime  rate  is  one  of  several  rates  used  to 
establish  the  published  rate. 

2.  Publicly  available.  The  index  must  be 
available  to  the  public.  A  publicly  available 
index  need  not  always  be  published-in  a 
newspaper,  but  It  must  be  one  the  consumer 
can  independently  obtain  and  use  to  verify 
rates  imposed  under  the  plan. 

3.  Provisions  not  prohibited.  This 
paragraph  does  not  prohibit  rate  changes  that 
are  specifically  set  forth  in  the  agreement. 
For  example,  stepped-rate  plans,  in  which 
specified  rates  are  imposed  for  specified 
periods,  are  permissible.  In  addition, 
preferred-rate  provisions,  in  which  the  rate 
increases  by  a  specified  amount  upon  the 
occurrence  of  a  specified  event,  also  are 
permissible. 

Paragraph  5b(f)(2) 

1.  Limitations  on  termination  and 
acceleration.  In  general  creditors  are 
prohibited  from  terminating  and  accelerating 
payment  of  the  outstanding  balance  before 
the  scheduled  expiration  of  a  plan.  However, 
creditors  may  take  these  actions  in  the  three 
circumstances  specified  in  S  228.5b(f)(2). 
Creditors  are  not  permitted  to  specify  in  their 
contracts  any  other  events  that  allow 
terminating  an  acocunt  or  accelerating 
payment  of  the  outstanding  balance  beyond 
those  permitted  by  the  regxilation.  Thus,  for 
example,  an  aigreement  may  not  provide  that 
the  balance  is  payable  on  demand  nor  may  it 
provide  that  the  account  will  be  terminated 


and  the  balance  accelerated  if  the  rate  cap  is 
reached. 

2.  Other  actions  permitted.  If  one  of  the 
events  fiermitting  termination  and 
acceleration  occurs,  a  creditor  may  instead 
take  actions  short  of  terminating  aild 
accelerating.  For  example,  a  creditor  could 
suspend  further  advances,  reduce  the  credit 
limit,  change  the  payment  terms,  or  require 
the  consumer  to  pay  a  fee.  A  creditor  also 
may  provide  in  its  agreement  that  a  higher 
rate  or  higher  fees  will  apply  in 
circumstances  under  which  it  would 
otherwise  be  permitted  to  terminate  the  plan 
and  accelerate  the  balance.  A  creditor  that 
does  not  immediately  terminate  an  account 
and  accr'lerate  payment  or  take  another 
permitted  action  may  take  such  action  at  a 
later  time,  provided  one  of  the  conditions 
permitting  termination  and  acceleration 
exists  at  that  time. 

Paragraph  5b(f)(2)(i) 

1.  Fraud  or  material  misrepresentation.  A 
creditor  may  terminate  a  plan  and  accelerate 
the  balance  if  there  has  been  fraud  or 
material  misrepresentation  by  the  consumer 
in  connection  with  the  plan.  This  exception 
includes  fraud  or  misrepresentation  at  any 
time,  either  during  the  application  process  or 
during  the  draw  period  and  any  repayment 
period.  What  constitutes  fraud  or 
misrepresentation  is  determined  by 
apphcable  state  law  and  may  include  acts  of 
omission  as  well  as  overi  acts,  as  long  as  any 
necessary  intent  on  the  part  of  the  consumer 
exists. 

Paragraph  5b(f)(2)(ii) 

1.  Failure  to  meet  repayment  terms.  A 
creditor  may  terminate  a  plan  and  accelerate 
the  balance  if  the  consumer  has  failed  to 
meet  the  repayment  terms  of  the  agreement. 
Failure  to  make  payments  occurs  if  the 
consumer  has  not  made  the  payment  within 
60  days  of  the  payment  due  date.  Failure  to 
make  payments  also  would  be  deemed  to 
occur  if  the  consumer  is  in  default  for  failure 
to  'nake  a  required  payment  (as  provided  for 
by  state  or  other  applicable  law]  and  the 
consumer  does  not  make  the  payment  (plus 
any  appUcable  late  or  deferral  charges) 
within  30  days  after  a  credtior  provides  a 
written  notice  of  the  missed  payment  and  the 
consequences  of  continued  failure  to  pay.  A 
creditor  may  not  terminate  a  plan  or 
accelerate  the  balance  if  the  consumer  makes 
payment  of  the  amount  due  (the  payment  plus 
any  late  or  deferral  charges)  within  the  30- 
day  period.  If  the  consumer  has  received  such 
a  notice  more  than  twice  in  any  one-year 
period,  and  then  does  not  make  a  payment 
the  creditor  may  terminate  the  account  and 
accelerate  the  balance  without  providing  an 
additional  written  notice.  To  the  extent  that 
applicable  state  law  provides  that  a  creditor 
must  send  a  particular  right  to  cure  notice 
before  terminating  a  plan  and  accelerating 
the  balance  or  provides  for  a  period  longer 
than  30  days,  this  provision  does  not 
supersede  such  a  requirement  Failure  to 
make  payments  does  not  occur  if,  for 
example,  the  consumer,  in  error,  sends  a 
payment  to  the  wrong  location,  such  as  a 
branch  rather  than  the  main  office  of  the 
creditor.  Filing  for  bankruptcy  pernits 
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termination  if  the  consumer  fails  to  make 
payments  under  the  plan. 

Paragraph  Sb(f)(2)(ui] 

1.  Impairment  of  security.  A  creditor  may 
terminate  a  plan  and  accelerate  the  balance 
if  the  consumer's  action  or  inaction  adversely 
affects  the  creditor's  security  for  the  plan,  or 
any  right  of  the  creditor  in  that  security. 
Action  or  inaction  by  third  parties  does  not 
permit  the  creditor  to  terminate  and 
accelerate. 

2.  When  permitted.  A  creditor  may 
terminate  and  accelerate,  for  example,  if  the 
consumer  transfers  title  to  the  property  or 
sells  the  property  without  the  permission  of 
the  creditor,  of  if  the  consumer  fails  to 
maintain  required  insurance  on  the  dwelling. 
A  consumer's  failure  to  pay  taxes  on  the 
property  or  action  by  the  consumer  that 
results  in  a  lien  senior  to  that  held  by  the 
creditor  also  permits  the  creditor  to  terminate 
and  accelerate.  Death  of  the  sole  consumer 
obligated  on  a  plan,  taking  of  property 
through  eminent  domain,  and  foreclosure  by 
a  prior  lienhoider  permit  termination  and 
acceleration.  By  contrast  the  filing  of  a 
judgment  against  the  consumer  would  permit 
termination  and  acceleration  only  if  the 
amount  of  the  judgment  and  collateral  subject 
to  the  judgment  is  such  that  the  creditor's 
security  is  adversely  affected.  If  the 
consumer  commits  waste  or  otherwise 
destructively  uses  or  fails  to  maintain  the 
property  such  that  the  action  adversely 
affects  the  security,  the  plan  may  be 
terminated.  Dlegal  use  of  the  property  by  the 
consumer  would  permit  termination  of  the 
plan  if  it  subjects  the  property  to  seizure.  If 
the  consumer  moves  out  of  the  dwelling  that 
secures  the  plan,  the  creditor  may  not 
terminate  a  plan  and  accelerate  the  balance 
unless  the  consumer's  action  adversely 
affects  the  security. 

Paragraph  5b(f)(3) 

1.  Scope  of  provision.  In  general,  a  creditor 
may  not  chainge  the  terms  of  a  plan  after  it  is 
opened.  For  example,  a  creditor  may  not 
increase  any  fee  or  impose  a  new  fee  once 
the  plan  has  been  opened.  The  change  of 
terms  prohibition  applies  to  all  features  of  a 
plan,  not  only  those  required  to  be  disclosed 
under  the  regulation.  For  example,  a  creditor 
may  not  increase  the  margin  for  a  variable- 
rate  plan.  This  provision  also  applies  to 
charges  imposed  for  later  payment  for 
example,  though  this  fee  is  not  required  to  be 
disclosed  under  {  226.5b(d)(7). 

2.  Charges  not  covered.  There  are  three 
charges  not  covered  by  this  provision.  A 
creditor  may  pass  on  any  increases  for 
property  taxes  since  such  charges  are 
imposed  by  a  governmental  body  and  are 
beyond  the  control  of  the  creditor.  In  addition 
a  creditor  may  pass  on  increases  in  premiums 
for  property  insurance  described  in 

S  226.4(d)92]  and  increases  in  credit 
insurance  premiums  described  in 
§  226.4(d)(1),  provided  such  increased  costs 
ai£  imposed  by  a  third  party. 

Paragraph  5b(f)(3)(i) 

1.  Changes  provided  for  in  agreement  A 
creditor  may  provide  in  the  initial  agreement 
for  specific  changes  to  take  place  upon  the 
occurrence  of  specific  events.  Both  the 


triggering  event  and  the  resulting 
modification  must  be  stated  with  specificity. 
For  example,  in  an  employee  home  equity 
plan,  the  agreement  could  provide  that  a 
specified  higher  rate  or  margin  will  apply  if 
the  borrower's  employment  with  the  creditor 
ends.  A  contract  also  could  contain  a 
stepped-rate  or  stepped-fee  schedule 
providing  for  specified  changes  in  the  rate  or 
the  fees  on  certain  dates  or  after  a  specified 
period  of  time.  A  creditor  also  may  provide  in 
the  initial  agreement  that  it  will  be  entitled  to 
a  share  of  the  appreciation  in  the  value  of  the 
property  as  long  as  the  specific  appreciation 
share  and  the  specific  circumstances  which 
require  the  payment  of  it  are  set  forth.  A 
contract  also  may  permit  a  consumer  to 
switch  among  minimum  payment  options 
during  the  plan. 

2.  Prohibited  provisions.  A  creditor  may 
not  include  a  general  provision  in  its 
agreement  permitting  changes  to  any  or  all  of 
the  terms  of  the  plan.  For  example,  creditors 
may  not  include  "boilerplate"  language  in  the 
agreement  stating  that  they  reserve  the  right 
to  change  the  fees  imposed  under  the  plan.  In 
addition,  a  creditor  may  not  include  any 
"triggering  events"  or  responses  that  the 
regulation  expressly  addresses  in  a  manner 
different  from  that  provided  in  the  regulation. 
For  example,  an  agreement  may  not  provide 
that  the  margin  in  a  variable-rate  plan  will 
increase  if  there  is  a  material  change  in  the 
consumer's  financial  circumstances,  because 
the  regulation  specifies  that  temporarily 
freezing  the  line  or  lowering  the  credit  limit  is 
the  permissible  response  to  a  material  change 
in  the  consumer's  financial  circumstances. 
Similarly  a  contract  cannot  contain  a 
provision  allowing  the  creditor  to  freeze  a 
line  due  to  an  insignificant  decrease  in 
property  value  since  the  regulation  allows 
that  response  only  for  a  si^iificant  decrease. 

Paragraph  5b(f)(3)(U} 

1.  Substitution  of  index.  A  creditor  may 
change  the  index  and  margin  used  under  the 
plan  if  the  original  index  becomes 
unavailable,  as  long  as  historical  fluctuations 
in  the  original  and  replacement  indices  were 
substantially  similar,  and  as  long  as  the 
replacement  index  and  margin  will  produce  a 
rate  similar  to  the  rate  that  was  in  effect  at 
the  time  the  original  index  became 
imavailable.  If  the  replacement  index  is 
newly  established  and  therefore  does  not 
have  any  rate  history,  it  may  be  used  if  it 
produces  a  rate  substantially  similar  to  the 
rate  in  effect  when  the  original  index  became 
imavailable. 

Paragraph  5b(f)(3](ui) 

1.  Changes  by  written  agreement  A 
creditor  may  change  the  terms  of  a  plan  if  the 
consumer  expressly  agrees  in  writing  to  the 
change  at  the  time  it  is  made.  For  example,  a 
consumer  and  a  creditor  could  agree  in 
writing  to  change  the  repayment  terms  bom 
interest-only  payments  to  payments  that 
reduce  the  principal  balance.  The  creditor 
must  comply  with  the  change  in  terms  notice 
requirements  in  S  226.9(c),  and  the  agreement 
is  governed  by  the  limitations  in  S  226.5b(f). 
For  example,  a  creditor  and  consumer  could 
not  enter  into  a  subsequent  agreement  to 
base  changes  in  the  aimual  percentage  rate 
on  the  movement  of  an  index  controlled  by 


the  creditor.  Similarly,  an  agreement  could 
not  specify  events  that  will  permit 
termination  and  acceleration  other  than  thosn 
permitted  by  the  regulation. 

2,  Written  agreement  The  change  must  be 
agreed  to  in  writing  by  the  consumer. 
Creditors  are  not  permitted  to  assume 
consent  because  the  consumer  uses  an 
account  even  if  use  of  an  account  constitutes 
acceptance  of  a  proposed  change  under  state 
law. 

Paragraph  5b(f)(3)(iv) 

1.  Beneficial  changes.  Creditors  may  make 
changes  that  unequivocally  benefit  the 
consumer.  Under  this  provision,  a  creditor 
may  make  changes  that  offer  more  options  to 
consumers,  as  long  as  existing  options 
remain.  For  example,  a  creditor  could  offer 
the  consumer  the  option  of  making  lower 
monthly  payments  or  could  increase  the 
credit  limit  Similarly,  a  creditor  could  extend 
the  length  of  the  plan  for  any  period,  as  long 
as  it  was  extended  or  renewed  on  the  same 
tenns.  Creditors  are  permitted  to  temporarily 
reduce  the  rate  or  fees  charged  during  the 
plan  (though  a  change  in  terms  notice  may  be 
required  under  §  22e.9(c]  when  the  rate  or 
fees  are  returned  to  their  original  level). 
Creditors  also  may  offer  as  an  option 
additional  means  of  access  to  the  line  even  if 
fees  are  associated  with  using  the  device, 
provided  that  the  consumer  retains  the  ability 
to  use  prior  access  devices  on  the  original 
terms. 

Paragraph  5b(f)(3)(v) 

1.  Insignificant  changes.  A  creditor  is 
permitted  to  make  insignificant  changes  after 
a  plan  is  opened.  This  rule  allows 
accommodation  for  operational  and  similar 
problems,  such  as  changing  the  address  of  the 
creditor  for  purposes  of  sending  payments.  It 
does  not  permit  a  creditor  to  change  a  term 
such  as  a  fee  charged  for  late  payments. 

2.  Examples  of  Insignificant  changes. 
Creditors  may  make  minor  changes  to 
features  such  as  the  billing  cycle  date,  the 
payment  due  date  (as  long  as  the  consumer 
does  not  have  a  diminished  grace  period  if 
one  is  provided),  and  the  day  of  the  month  on 
which  index  values  are  measured  to 
determine  changes  to  the  rate  for  variable- 
rate  plans.  A  creditor  also  may  change  its 
rounding  rules,  in  accordance  with  the 
tolerance  rules  set  forth  in  {  226.14  (for 
example,  stating  an  exact  APR  of  14.3333 
percent  as  14.3  percent  even  if  it  had 
previously  been  stated  as  14.33  percent).  A 
creditor  may  change  the  balance  computation 
method  it  uses  only  if  the  change  produces  an 
insignifcant  difference  in  the  finance  charge 
paid  by  the  consumer.  For  example,  a 
creditor  may  switch  from  using  the  average 
daily  balance  method  (including  new 
transactions)  to  the  daily  balance  method 
(including  new  transactions). 

Paragraph  5b(f)(3)(vi) 

1.  Suspension  of  credit  or  reduction  of 
credit  limit  A  creditor  may  prohibit 
additional  extensions  of  credit  or  reduce  the 
credit  limit  in  seven  circumstances.  A 
creditor  may  not  take  these  actions  under 
other  circumstances,  unless  the  creditor 
would  be  permitted  to  terminate  the  line  and 


48266         F»dgal  Bagbter  /  Vol  54.  Na  224  /  Wednesday.  November  22.  1969  /  Proposed  Rules 


accelerate  tbe  balaace  at  described  m 
i  22».5h[f](2).  Tha  creditor's  right  to  redace 
tlu  credit  limit  doe*  not  permit  redMcing  the 
limit  below  the  amount  of  the  outatanding 
balance  if  thia  wo««ld  require  the  caaaanar  to 
make  a  higher  paymeat. 

2.  Temporary  nature  of  Buspeiiaion  nr 
reductioa.  Creditors  are  permitted  to  prohibit 
additioaaJ  extenaions  of  credit  or  reduce  the 
credit  limit  only  while  ooe  of  the  deai^tiated 
circumstances  exists.  When  the  circumstance 
justifying  the  creditor's  action  ceases  to  exist, 
credit  privileges  must  be  reinstated. 

3.  Imposition  of  fee.  If  permitted  by  state 
law,  a  creditor  may  coiled  a  bona  fide  and 
reasonable  fee  m  connection  with  actual 
expense*  incmred  to  investigate  whether  the 
condition  permitting  tbe  freeze  conlmaes  to 
exist  a  creditor  may  collect  only  appraisal 
and  credit  report  fees.  A  creditor  may  aot  io 
any  circumstaoces.  irapoee  a  fee  to  reinstate 
a  credit  line  once  the  condition  has  been 
determiaed  no4  to  exist 

4.  ReJnstatement  of  credit  privileges. 
Creditor*  are  responsible  for  ensuring  that 
credit  privileges  are  restored  as  soon  as 
reasonably  possible  after  the  condition  that 
permitted  the  creditor's  «ctioo  ceases  to 
exist.  A  creditor  Best  Booitar  tbe  line  on  an 
ongoing  basia  to  determine  when  the 
condition  ceases  to  exist  The  creditor  iMUt 
investigate  the  coodition  frequently  eBoogh  to 
assure  itself  that  the  condition  pennittiog  tbe 
freeze  continues  to  exist.  The  frequency  %ntfa 
which  the  creditor  investigates  to  determine 
whether  a  condition  continues  to  exist 
depends  upon  the  specific  condition 
permitting  tbe  freeze.  As  an  aitenratiTe  to 
such  monitoring,  tbe  creditor  may  steft  tbe 
duty  to  the  conesBMr  to  request 
reinstatement  of  credit  privileges.  (See 

1 22&d(cK3).)  A  consumer's  request  need  not 
be  in  writing.  Once  the  consemer  has  made 
such  a  request  the  creditor  most  investigate 
to  detennine  whether  tbe  condition  allowing 
the  freeze  contisoes  to  exist  Under  this 
alternative,  the  creditor  hat  a  duty  to 
investigiite  only  apoa  the  contumer't  requett. 

5.  Saspeasion  of  credit  pnviJeges  following 
request  by  coasuiaer.  A  creditor  may  honor  a 
specific  reqoest  by  a  consumer  to  tatpend 
credit  privileges.  Thus,  for  example,  if  two 
consumers  are  otibgated  under  a  plan  and 
each  has  tbe  ability  to  take  advances,  tbe 
agreement  may  permit  either  (rf  tbe  two 
persons  to  direct  the  creditor  not  to  make 
further  advances.  If  the  person  who  requested 
suspensioB  sabsequently  requests 
reinstatement  of  draw  privileges,  tbe  creditor 
must  honor  tbe  request  for  reinstatement. 

6.  Significant  decline  defined.  What 
constitutes  a  significant  decline  for  purposes 
of  \  226.5b(fK3MviMA)  triU  vary  accortbqgly 
to  individual  drcumstaoces.  bi  any  event  if 
the  value  of  the  dwelling  declines  such  that 
the  initial  difference  between  the  credit  limit 
and  the  available  equity  (based  on  tbe 
property's  appraised  value  for  purposes  of 
the  plan)  is  reduced  by  fifty  percent,  this 
constitiHes  a  significaot  Atdwm  in  tbe  vahie 
of  the  dwelbng  far  purposes  of 

i  228.5b{f)(3)(vi)(A).  For  exanfiie.  MSBoe 
that  a  house  with  a  first  mortgage  of  SSOlOOO 
is  appraised  at  SlOOjOOO  and  tbe  cradk  liaitt  is 
$30,000.  The  differeoce  between  tbe  credit 
limit  and  tbe  availabla  equity  is  %2MO^  half 


of  which  is  Sl0.a(XL  Therefore,  tlw  creditor 
could  prohibit  further  advances  or  reduce  the 
credit  limit  if  the  valne  of  the  property 
declines  from  $10a000  to  $iKUXn. 

7.  Material  ctange  in  finaacioi 
ciTcuBtttances.  Two  conditions  must  be  met 
for  I  22e.^)(f)(3)(viXB)  to  apply.  First,  there 
must  be  a  "material  change"  in  tbe 
consumer's  financial  circumsta'ices,  sud)  as 
a  significant  decrease  in  the  contumer't 
income.  Second,  at  a  result  of  this  change, 
the  creditor  must  have  a  reasonable  belief 
that  tbe  contumer  will  be  unable  to  fulfill  the 
payment  obtigations  of  tbe  plan.  A  creditor 
may,  does  not  have  to.  rely  on  tpecific 
evidence  (such  at  the  failure  to  pay  other 
debts]  in  concluding  that  the  teoond  part  of 
the  test  has  been  met. 

8.  Default  of  a  material  obligation. 
Creditors  may  specify  events  Aat  would 
qualify  as  a  default  of  a  material  obligation 
under  {  22e.5b(f)(3KviMC).  For  example,  a 
creditor  may  provide  that  default  of  a 
material  obligation  vdll  exist  if  the  consumer 
mores  out  of  the  dwelling  or  permits  an 
intervening  lien  to  be  filed  that  would  take 
priority  over  future  advances  made  by  the 
creditor. 

9.  Government  limits  on  the  annual 
percentage  rate.  Under  S  226.5b(f)(3)[vi)(D3.  a 
creditor  may  prohibit  farther  advances  or 
reduce  the  credit  limit  if,  for  example,  a  state 
usury  law  is  enacted  which  prohibits  a 
creditor  from  imposing  the  agreed-upon 
annual  percentage  rate. 

10.  Maximum  annual  percentage  rate 
reached.  Under  5  228.5b[f)(3)(viJ(G).  a 
creditor  may  prohibit  further  advances  or 
reduce  the  credit  limit  during  any  period  in 
which  the  annual  percentage  rate  reaches  the 
maximum  rate  allowed  under  tbe  plan.  U  tbe 
annual  percentage  rate  subsequently  declines 
below  the  maximum  rate,  the  creditor  must 
reinstate  credit  privileges. 

5b(gJ  Refund  of  Fees 

1.  Refund  of  fees  required.  If  any  disclosed 
terra  changes  between  the  time  the  early 
disclosures  are  provided  to  tbe  consmner  and 
the  time  the  plan  is  opened,  and  the 
consumer  as  a  result  decides  to  not  enter  into 
the  plan,  a  creditor  must  refund  all  fees  paid 
by  the  consumer  in  connection  with  the 
application.  All  fees,  including  credit  report 
fees,  appraisal  fees,  and  insurance  premiums, 
must  be  refunded  whether  socb  fees  are  paid 
directly  to  the  creditor  or  to  third  parties.  A 
consunter  is  entitled  to  a  refund  of  fees  under 
these  circumstances  whether  or  not  terms  are 
guaranteed  by  the  creditor  under 

9  228.5b(d)(2)(i). 

2.  Variable-rate  plans.  The  right  referred  to 
in  this  paragraph  does  not  apply  to  changes 
resulting  fnm  fhictuations  in  the  index  value 
in  a  variable-rate  plan.  This  includes  changes 
in  the  annual  percentage  rate  aiKl  changes  in 
the  nuiximum  rate  if  the  maximum  is 
expressed  as  an  amount  over  the  initial 
interest  rate. 

3.  Changes  in  disclosed  terms.  If  a 
disclosed  term,  such  as  the  maxioiMm  rate,  is 
stated  as  a  range  in  tbe  aaily  disctosares.  and 
the  term  oltimntely  applicable  to  tbe  plan 
falls  within  that  range,  a  dwnge  does  not 
occur  Car  purposes  tif  this  secbon.  U. 
however,  no  rat^  is  used  and  the  tenn  is 


changed  (for  example,  a  rate  cap  of  fl  rather 
than  5  percentage  points  over  the  initial  rate), 
the  change  would  permit  the  consumer  to 
obtain  a  refund  of  fees.  If  a  fee  imposed  by 
the  creditor  is  stated  in  the  early  disclosures 
as  an  estimate  and  the  fee  changes,  the 
consumer  could  elect  to  not  enter  into  the 
agreement  and  would  be  entitled  to  a  refund 
of  fees.  On  the  other  hand,  if  fees  imposed  by 
third  parties  are  disclosed  as  estimates  and 
those  fees  change,  the  consumer  is  not 
entitled  to  a  refund  of  fees  paid  in  connection 
with  the  application.  Creditors  must 
however,  use  tbe  best  informatian  available 
in  providing  disclosures  about  such  fees. 

4.  Timing  of  refunds  and  relation  to  other 
provisions.  The  refund  of  fees  must  be  made 
as  soon  as  reason.'' ^ly  possible  after  the 
creditor  is  notified  that  the  consumer  is  not 
entering  into  the  plan  because  of  the  changed 
term,  or  that  the  consumer  wants  a  refund  of 
fees.  The  fact  that  an  appbcation  fee  may  be 
refunded  to  some  applicants  under  this 
provision  does  not  render  such  fees  finance 
charges  under  the  test  set  forth  in  comment 
4(c)(l)-l. 
5b{h)  Imposition  of  Nonrefundable  Fees 

1.  Collection  of  fees  before  consumer 
receives  disclosures.  An  application  fee  may 
be  collected  before  tbe  consumer  receives  tbe 
disclosures  and  brochure  (for  example,  when 
an  apphcation  contained  in  a  magazine  is 
mailed  in  with  an  application  fee)  provided 
that  it  remains  refundable  until  three 
business  days  after  the  consumer  receives  the 
S  226Jb  disclosures.  No  other  fees  except  a 
refimdabie  membership  fee  may  be  collected 
until  after  tbe  consumer  receives  the 
disclosures  required  tinder  S  226.5b. 

2.  Collection  of  fees  after  consumer 
receives  disclosures.  A  fee  may  be  collected 
after  the  consumer  receives  the  disclosures 
and  brochure  and  before  the  expiration  of 
three  days,  although  the  fee  must  be  refunded 
if,  within  three  days  of  receiving  the  required 
information,  the  consumer  decides  not  to 
enter  into  tbe  agreement  In  such  a  case,  the 
consmner  must  be  notified  that  the  fee  is 
refundable  for  three  days.  If  the  diadosnres 
and  brochure  are  mailed  to  tbe  consumer, 
footnote  lOd  of  the  regulation  provides  that  a 
nonrefundable  fee  may  not  be  imposed  until 
six  business  days  after  tbe  mailing. 

3.  Relation  to  other  provisions.  A  fee 
collected  earlier  may  become  nonrefundable 
except  that  under  (  226.5b(g).  it  roust  be 
refunded  if  the  consumer  elects  not  to  enter 
into  the  plan  because  of  a  charge  in  terms. 
(In  additioit  of  course,  all  fees  must  be 
refunded  if  the  consmner  later  resdndt  under 
S  226.15.) 

Section  226.6— Initial  DistJosure 
Statement 

8.  Comment  6{a}(2)-2  would  be 
amended  by  adding  a  sentence  after  the 
first  sentence  in  tbe  third  bullet 
paragraph  to  read  as  follows: 

6(a)  Finance  Charge. 

4  *  *  •  • 

Paragraph  a(a)(2J 
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2.  Variable-rate  disclosures — coverage. 
*  *  » 

*  *  *.•  (See  the  rule  in  S  226.5b(f)(l) 
applicable  to  home  equity  plans,  however, 
which  prohibits  "rate  reservation"  clauses.)  ■< 


9.  Comments  6(e)-4  and  a  heading 
would  be  added  to  read  as  follows: 

>-8(e)  Home  equity  plan  information. 

1.  Additional  disclosures  required.  For 
home  equity  plans,  creditors  must  provide 
several  of  the  disclosures  set  forth  in 

i  226.5b(d)  along  with  the  disclosures 
required  under  §  226.6.  Creditors  also  must 
disclose  a  list  of  the  conditions  that  permit 
the  creditor  to  terminate  the  plan,  freeze  or 
reduce  the  credit  limit,  and  implement 
specified  modifications  to  the  original  terms. 
11118  latter  requirement  can  be  met  by 
providing  a  separate  list  or  by  identifying  the 
provisions  in  the  contract  which  contain  such 
conditions.  (See  the  commentary  to 
S  22&.5b(d}(4](iii)  regarding  the  form  of  this 
information.) 

2.  Form  of  disclosures.  The  additional 
home  equity  disclosures  mast  be  in  a  form  the 
consumer  can  keep,  and  are  governed  by 

§  226.5(a)(1).  The  segregation  standard  set 
forth  in  }  226.5b(a]  does  not  apply  to  home 
equity  disclosures  provided  under  S  226.6. 

3.  Disclosure  of  payment  and  variable-rate 
examples.  The  payment  example  disclosure 
in  S  226.5b(d)(3)(iii)  and  the  variable-rate 
information  in  5  226.5b(d)(12)(viii),  (x),  (xi), 
and  (xii)  need  not  be  provided  with  the 
disclosures  under  i  226.6  if: 

•  The  disclosures  described  in  9  226.5b(d) 
were  provided  in  a  form  a  consumer  could 
keep;  and 

•  The  disclosures  of  the  payment  example 
under  S  226.5b(d)(5)(iii),  the  maximum 
payment  example  under  §  226.5b(d)(12)(x) 
and  the  historical  table  under 

S  226.5b(d)(12)(xi)  included  a  representative 
payment  example  for  the  category  of 
payment  options  the  consumer  has  chosen. 

For  example,  if  a  creditor  offers  three 
payment  options  (one  in  each  of  the 
categories  described  in  the  commentary  to 
S  226.5b(d)(5]],  describes  all  three  options  in 
its  early  disclosures,  and  provides  the 
disclosures  in  a  retainable  form,  that  creditor 
need  not  provide  the  §  226.5b(d](5)(iii)  or 
{  226.5b(d)(12]  disclosures  again  when  the 
account  is  opened.  If  the  creditor  showed 
only  one  of  the  three  options  in  the  early 
disclosures,  the  disclosures  under 
S  226.5b(d)(5)(iii)  and  S  226.5b(d)(12)(viii),  (x), 
(xi)  and  (xii)  disclosures  must  be  given  to  any 
consumer  who  chooses  one  of  the  other  two 
options.  If  the  S  226.5b(d)(5)(iii)  and 
S  226.5b(d](12)  disclosures  are  provided  with 
the  second  set  of  disclosures,  they  need  not 
be  transaction-specific,  but  may  be  based  on 
a  representative  example  of  the  category  of 
payment  option  chosen. 

4.  Disclosures  for  the  repayment  period.  If 
the  creditor  has  included  complete 
information  about  both  the  draw  and 
repayment  phases  in  the  S  226.5b  disclosures 
given  at  application,  the  creditor  must 
provide  disclosures  about  both  phases  when 
giving  the  disclosures  under  {  226.6. 


Specifically,  a  creditor  must  make  the 
disclosures  in  {  226.6(e]  and  state  the 
corresponding  annual  percentage  rate  and 
variable-rate  information  required  In  footnote 
12  for  the  repayment  phase.  However,  if  the 
creditor  defers  providing  the  bulk  of  the 
i  226.5b  disclosures  for  the  repayment  phase 
until  convereion,  the  creditor  need  not 
provide  any  information  about  the  repayment 
period  under  §  226.6  other  than  the  payment 
terms  listed  in  {  226.6(e)(2).  Thus,  for 
example,  if  the  disclosures  are  delayed,  the 
creditor  would  not  have  to  give  the  variable- 
rate  information  set  out  in  footnote  12  for  the 
repayment  phase. -4 

Section  226.9 — Subsequent  Disclosure 
Requirements 

10.  Comment  9(c)-l  would  be 
amended  by  adding  a  sentence  at  the 
end  to  read  as  follows: 

9(c)  Change  in  terms. 

1.  "Changes" initially  disclosed. 
'  •  *  ►-The  rules  in  J  226.5b(n  relating  to 
home  equity  plans,  however,  limit  the  ability 
of  a  creditor  to  change  the  terms  of  such 
plans. -4 

11.  Comment  9(c)(l)-6  would  be 
added  to  read  as  follows: 

9(c)(1)  Written  notice  required. 

***** 

►6.  Home  equity  plans.  If  a  creditor 
renews  the  draw  period  for  a  home  equity 
plan  on  terms  different  from  the  original  plan, 
the  requirements  of  S  226.9(c]  apply  to  such  a 
change.  Thus,  for  example,  a  creditor  must 
provide  a  notice  of  the  changed  terms  at  least 
15  days  before  the  change  takes  effect. '4 

12.  Comment  9(c)(3)-l  and  a  heading 
would  be  added  to  read  as  follows: 

^Paragraph  9(c)(3). 

1.  Notice  not  required.  A  creditor  need  not 
provide  a  notice  under  this  paragraph  if, 
pursuant  to  the  commentary  to  §  226.5b(f)(2). 
a  creditor  freezes  a  line  or  reduces  a  credit 
line  rather  than  terminating  a  plan  and 
accelerating  the  balance. '4 

13.  Comment  9(e)-l  through  9(e)(3)-2 
and  headings  would  be  added  to  read  as 
follows: 

>-9(e)  Disclosures  upon  renewal  of  credit  or 
charge  card. 

1.  Coverage.  This  paragraph  applies  to 
credit  and  charge  card  accounts  of  the  type 
subject  to  S  22e.5a.  (See  f  226.Sa(a)(3)  and  the 
accompanying  commentary  for  discussion  of 
the  types  of  accounts  subject  to  9  226.5a.)  The 
disclosure  requirements  are  triggered  when  a 
card  issuer  imposes  any  annual  or  other 
periodic  fee  on  such  an  account  whether  or 
not  the  card  issuer  originally  was  required  to 
provide  the  apphcation  and  solicitation 
disclosures  described  in  {  226.5a. 

2.  Form.  The  disclosures  under  this 
paragraph  must  be  clear  and  conspicuous, 
but  need  not  appear  in  a  tabular  format  or  in 
a  prominent  location.  The  disclosures  need 
not  be  in  a  form  the  cardholder  can  retain. 


3.  Terms  at  renewal.  Renewal  notices  must 
reflect  the  terms  actually  in  effect  at  the  time 
of  renewal.  For  example,  a  card  issuer  that 
offers  a  preferential  cnnual  percentage  rate 
to  employees  during  their  employment  would 
send  a  renewal  notice  to  employees 
disclosing  the  lower  rate  actually  charged  to 
employees  rather  than  the  rate  charged  to  the 
general  public 

4.  Variable  rate.  If  the  card  issuer  cannot 
determine  the  rate  that  will  be  in  effect  if  the 
cardholder  chooses  to  renew  a  variable-rate 
account  the  card  issuer  may  disclose  any 
rate  apphcable  to  the  account  within  the  30- 
day  period  prior  to  the  mailing  of  the  renewal 
notice. 

5.  Periodic  fee9>  If  a  renewal  fee  is  billed 
more  often  than  annually,  the  renewal  notice 
should  be  provided  each  time  the  fee  is 
billed.  In  this  instance,  the  fee  need  not  be 
disclosed  as  an  annualized  amount 
Alternatively,  the  card  issuer  may  provide 
the  notice  no  less  than  once  every  twelve 
months  if  the  notice  explains  the  amount  and 
frequency  of  the  fee  that  will  be  billed  during 
the  time  period  covered  by  the  disclosure, 
and  also  disclose  the  fee  as  an  annualized 
amount.  The  notice  under  this  alternative 
also  must  state  the  consequences  of  a 
cardholder's  decision  to  terminate  the 
account  after  the  renewal  notice  period  has 
expired.  For  example,  if  a  $2  fee  is  billed 
monthly  but  the  notice  is  given  annually,  the 
notice  must  inform  the  cardholder  that  the 
monthly  charge  is  S2,  the  annualized  fee  is 
$24  and  $2  will  be  billed  to  the  account  each 
month  for  the  coming  year  unless  the 
cardholder  notifies  the  card  issuer.  If  the 
cardholder  is  obligated  to  pay  an  amount 
equal  to  the  remaining  unpaid  monthly 
charges  if  the  cardholder  terminates  the 
account  during  the  coming  year  but  after  the 
first  month,  the  notice  must  disclose  that  fact. 

6.  Terminating  credit  availability.  The 
regulation  does  not  address  the  form  or  the 
content  of  the  card  issuer's  instructions  on 
how  and  when  a  cardholder  may  terminate 
credit  availability  to  avoid  paying  the 
renewal  fee.  State  and  other  applicable  law 
governs  whether  the  card  issuer  may.  for 
example,  require  the  consumer's  response  to 
be  in  writing  or  the  outstanding  balance  to  be 
repaid  in  fulL 

9(e)(1)  Notice  Prior  to  Renewal 

1.  Timing  of  advance  notice.  If  the  card 
issuer  chooses  to  give  advance  notice  under 
S  226.9(e)(1),  the  renewal  notice  must  be 
provided  at  least  30  days  or  one  billing  cycle, 
whichever  is  less,  before  the  renewal  date. 
Thus,  for  example,  if  a  billing  cycle  is  28  days 
(February  1  through  February  28)  and  an 
annual  fee  Is  posted  to  the  account  on  the 
firet  day  of  the  following  billing  cycle  (March 
1),  the  issuer  must  give  notice  so  that  the 
cardholder  has  at  least  28  days  both  to  make 
a  decision  about  the  renewal  of  the  account 
and  to  use  the  card  without  having  the  fee 
billed  to  the  account.  If  a  cardholder  sends 
timely  notice  (on  February  28)  of  a  decision 
not  to  renew  the  account  and  the  fee  is 
posted  before  the  card  issuer  receives  the 
notice  (for  example,  March  3),  the  card  issuer 
will  be  deemed  to  be  in  compliance  if  the  fee 
is  revereed  or  otherwise  withdrawn  during 
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the  March  biliing  cycle  and  the  cardholdw  ii 
not  required  to  take  any  additional  actioa  to 
have  the  fee  removed  from  the  outstanding 
balance. 

9(e)f3)  Notification  on  Periodit  StataneatB 

1.  Interspersed  disclosares.  The  fonn  of  a 
periodic  statement  that  contains  renewal 
noticeB  must  comply  with  the  rnlefl  in  bodi 
I  228.5a  and  §  226.7.  For  example,  "annual 
percentage  rate"  must  be  printed  more 
conspicuously  than  other  required  discknareB 
to  comply  with  the  periodic  statement 
requirements  of  S  228.7.  even  though  the 
requirements  of  j  226.5«  would  not  otherwise 
require  the  words  to  b«  highlighted.  Similarly, 
the  words  "grace  period"  must  be  used  aad 
the  name  of  the  balance  calculation  method 
mast  be  identified  (if  Usted  in  S  Z2&5a(g))  to 
comply  with  the  rsqaireaMnts  of  1 22&Sa. 
even  thongh  the  bm  of  those  terms  would  not 
otherwise  be  required  ftx  periodic  stalefflents 
undCT  1 226.7. 

2.  Preprinted  noticm  oa  periodjc 
statements.  A  card  iaaaer  may  preprint  the 
required  information  on  its  periodic 
statements.  A  card  tS8«ier  that  does  so, 
however,  using  the  advance  notice  option 
under  §  226.9(eKl).  tmA  make  claax  on  tha 
periodic  statesoent  when  the  prepdoted 
renewal  disclosures  are  applicabie.  For 
example,  the  card  issuer  could  include  a 
special  notice  (not  preprinted)  at  the 
appropnate  time  that  the  renew^al  fee  will  be 
billed  in  the  following  billing  cycle,  or  could 
show  the  renewal  date  as  a  regular 
(preprinted]  entry  on  all  periodic 
statements.-^ 

14.  Comments  9(r)-l  throogh  9(fK3)-l 
and  headings  would  be  added  to  read  at 

follows: 

>-0(fj  Change  in  Credit  Card  Account 
laturance  Provider 

1.  Coverage.  This  paragraph  applies  to 
credit  card  accounts  of  the  type  subject  to 
5  226.5a  if  credit  insurance  (typicafly  life, 
disability,  and  unemployment  insurance)  is 
offered  on  the  outstanding  balance  of  such  an 
account.  (Credit  card  accounts  subject  to 
i  22e.9(f)  are  the  same  as  those  subtect  to 
§  228.9(e);  see  comment  9(e)-l.)  Charge  card 
accounts  are  not  covered  by  this  paragraph. 
In  addition,  the  disclosure  requirements  of 
this  paragraph  apply  only  where  the  card 
issuer  initiates  the  change  in  insurance 
providers.  For  example,  if  the  card  issuer's 
current  insurance  provider  is  merged  into  or 
acquired  by  another  company,  these 
disclosures  would  not  be  required. 
Disclosures  also  need  not  be  given  in  cases 
where  card  issuers  pay  for  credit  insurance 
themselves  and  do  not  separately  charge  the 
cardholder. 

Z.  No  increase  in  rate  or  decrease  in 
coverage.  The  requirement  to  provide  the 
disclosure  arises  when  the  card  issuer 
changes  the  provider  of  insurance,  even  if 
there  will  be  no  increase  in  the  premium  rate 
charged  the  consumer  aad  zk>  decrease  in 
coverage  under  the  insuranoe  policy. 

3.  Form  of  notice.  If  a  aabtlantial  decrease 
in  coverage  will  result  from  the  change  in 
providers,  the  card  iss«er  must  either  explain 
the  decrease  or  refer  to  an  accoraiMnjring 
copy  of  the  policy  or  group  oettificale  for 


details  of  the  new  terms  of  coverage.  (See  the 
commentary  to  appendix  C-13.) 

4.  Discontinuation  of  insurance.  In  addition 
to  stating  that  the  cardholder  may  cancel  the 
insurance,  the  card  issuer  may  explain  the 
effect  the  cancellation  would  have  on  the 
consumer's  credit  card  plan. 

5.  Mailing  by  third  party.  Although  the 
card  issuer  is  responsible  for  the  disclosures, 
the  insurance  provider  or  another  third  piarty 
may  furnish  the  disclosures  on  the  card 
issuer's  behalf. 

9(fM3f  SubttaniiaJ  Decrease  in  Coverage 

1.  Determination.  Whether  a  substantial 
decrease  in  coverage  will  residt  from  the 
change  in  providers  is  determined  by  the  two- 
part  test  in  S  226.9(f)(3]:  first,  whether  the 
decrease  is  in  a  significant  term  of  coverage: 
and  second,  whether  the  decrease  might 
reasonably  be  expected  to  affect  a 
cardholder's  decision  to  contmue  the 
insurance.  If  both  conditions  are  met,  the 
decrease  must  be  disclosed  to  tte  notice.  .< 

Section  226.12— Special  Credit  Card 
Provisions 

15.  Comment  12(a)(2}-9  would  be 
added  to  read  as  follows: 

12(aJ  issuance  of  Credit  Cards 


Paragraph  12(a)(2) 

►9.  Multiple  entities.  Where  multiple 
entities  have  an  arrangement  to  issue  a  credit 
card,  none  of  them  may  replace  the  credit 
card  on  an  unsolicited  basis  unless  the 
original  card  is  terminated.-^ 

Section  226.14— Determioation  of 
Annual  Percentage  Rate 

18.  The  heading  to  comments  tmder 
S  226.14(b)  would  be  revised  to  read  as 
follows: 

14lb}  Annual  Percentage  Rate  for  >-§22B.5a 
and  §  226.5b  Disclosures,  for^  Initial 
Disclosures  and  for  Advertising  Purposes 

17.  Comment  14(b)-l  would  be 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

1.  Corresponding  anrwal  percentage  rate 
computation.  »-For  purposes  of  i§  228, 5a. 
226.5b,  228.6  and  226.16. -4  [For  initial 
disclosures  (under  S  226.6)  and  for 
advertising  (under  §  226.16).]  the  annual 
percentage  rate  is  determined  by  multiplying 
the  periodic  rate  by  the  number  of  periods  in 
the  year.  *  *  * 

Section  226,15— Right  of  Rescission 

18.  Comments  to  15(a)(3)  would  be 
amended  by  adding  two  sentences  at 
the  end  of  comment  15(a)(3)-2;  and  by 
adding  a  sentence  at  the  end  of 
comment  15(aK3)-3  to  read  as  follows: 

15(a)  Consumer's  rigbt  to  rescind 


Paragn^  15(a)(3) 


2.  Material  disclosures.  •  *  *  ^The 
payment  terms  set  forth  in  footnote  36  also 
apply  to  any  repayment  phase  set  {iorth  in  an 
initial  agreement  Thus,  the  payment  terms 
described  in  section  22&.6(e)(2)  for  any 
repayment  phase  as  well  as  for  the  draw 
period  are  "material  disclosures."-^ 

3.  Material  disclosures — variable-rate 
program.  *  •  *  >.The  disclosures  listed  in 
footnote  12  to  §  228.e{a)(2)  for  any  repayment 
phase  also  are  material  disclosiues  for 
variable-rate  programs. -4 

Section  226.16— Advertising 

19.  Comments  to  16(b)  would  be 
amended  by  adding  parenthetical 
material  at  the  end  of  comment  16(b)-2 
and  by  revising  the  last  sentence  in 
comment  ie(b)-6  to  read  as  follows: 

16(b)  Advertisement  of  terms  that  require 
additional  disclosures 

***** 

2.  Use  of  positive  terms.  *  *  •  »^(See, 
however,  the  rules  in  S  226.16(d)  relating  to 
advertisements  for  home  equity  plans.) -4 

***** 

6.  Discounted  variable-rate  plans — 
disclosure  oftite  annual  percentage  rates. 
*  *  *  The  options  listed  in  comment  18(b)- 
[4]»-5-4  may  be  used  in  diadosHig  the 
current  indexed  rate. 


20.  Comment  16{b)-7  would  be  revised 
to  read  as  follows: 

7.  Triggering  terms.  The  following  are 
examples  of  terms  that  trigger  additional 
disclosures: 

•  "Small  nuMithly  service  charge  on  the 
remaining  balance  (."]  ►,"  which  describes 
how  the  amount  of  a  finance  charge  will  be 
determined. -4 

•  "12  percent  Annual  Percentage  Rate 
t.]  "►  or  -4 

[•]  "A  $15  annual  membership  fee  buys 
you  $2,000  in  credit  [."3  ►,"  whidi  describe 
required  disclosures  using  a  positive 
numbers. 

•  "No  finance  charge  until  November,"  or 
"No  finance  charge  for  90  days,"  which 
describe  a  time  pyeriod  during  which  credit 
extended  may  be  repaid  without  incurring  a 
finance  charge.  ^ 

21.  Comments  16(d)-l  through  -6  and 
a  heading  would  be  added  to  read  as 
follows: 

^  16(d)  Additional  Requirements  for  Home 
Equity  Plaaa 

1.  Trigger  terms.  Negative  as  well  as 
affirmative  references  trigger  the  requirement 
for  additional  information.  For  example,  if  a 
creditor  states  "no  annual  fee"  or  "no  points" 
in  an  advertisement,  additional  information 
must  be  provided.  References  to  payment 
terms  include  references  to  the  draw  period 
or  any  repayment  period,  to  the  length  of  the 
plan,  to  kow  the  mmimum  payments  are 
determined  and  to  the  timing  of  such 
payments.  Advertisements  for  houm  e(}uity 
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plans  must  comply  with  all  provisions  in 
S  228.16— not  solely  the  rules  in  i  226.18(4). 

2.  References  to  terms.  In  providing  tba 
information  required  under  tUs  paragraph. 

the  corresponding  rules  lor  diaclooara  of  d^s 
information  apply.  For  "^"Tf^  iaes  to  open 
the  plan  may  be  stated  as  a  -— p*  (See  the 
commentary  to  S  22&£b{dH7)  and  (8).) 

3.  Foes  to  open  the  plan.  Section 
226.16(d)(l)(i)  requires  a  disclosure  of  any 
fees  imposed  by  the  iTeditor  or  a  third  party 
to  open  the  plan.  It  does  not  require  a 
statemient  of  fees  to  use  or  maintain  the  plan. 
Fees  to  use  or  maintain  the  plan  (such  aa 
membership  fees  and  transaction  charges), 
however,  may  be  required  to  be  disclosed 
under  S  22&  16(b)(1)  and  (3). 

4.  Statements  of  tax  deductibility.  An 
adverstisement  referring  to  deductibility  {or 
tax  purposes  is  not  misleading  if  it  includes  a 
statement  such  as  "consult  a  tax  advisor 
regarding  the  deductibiUty  of  interest." 

5.  Misleading  terms  prohibited  Under 

I  22S.16(d){5),  advertisements  may  not  refer 
to  home  equity  plans  as  "free  money,"  or  use 
other  misleading  terms.  For  example,  an 
advertisement  could  not  state  "no  closing 
costs"  if  consumers  may  be  requu^d  to  pay 
any  closing  costs,  such  as  recordation  fees. 

6.  Inapplicability  of  closed-end  rules. 
Advertisements  for  home  equity  plans  are 
governed  solely  by  the  requirements  in 
section  226.18,  arid  not  by  the  doted-end 
advertising  rales  in  section  226.24.  Thus,  if  a 
creditor  states  payment  information  about 
the  repayment  phase,  this  will  trigger  the 
duty  to  provide  additional  information  under 
{  226.16^  but  not  under  \  Z2&3A. 

Subpart  C    Qesed-End  Credit 

Section  28.17 — General  Disclosure 
Requirements 

22.  Comment  17(b)-2  would  be 
amended  by  revising  the  first  sentence 

to  read  as  follows: 

17(b)  Time  of  disclosures 

2.  Converting  open-eod  to  closed-end 
credit  (If)  Except  for  home  equity  plans 
subject  to  \  22e.5b  in  which  dke  agreement 
provides  for  a  repayment  i^ase,  if  an  open- 
end  credit  account  is  converted  to  a  cloeed- 
end  transaction  under  a  written  agreement 
v«th  the  consumer,  the  creditor  must  provide 
a  set  of  closed-end  credit  disclosures  before 

consummation  of  the  closed-end  transaction. 

•  •  • 

23.  Conunents  to  17(c)  wotdd  be 
amended  by  adding  four  sentences  and 
parraithetical  material  at  the  eiKl  of  the 
introductory  paragra^  of  comroeat 
17(c)(l)-4;  by  adding  a  fourth  ballet 
paragraph  before  the  last  paragraph  of 
comment  17(c)(l)-ll;  and  by  adding  a 
new  comment  17lcMl}-17.  to  read  as 
follows: 

17(c)  Basis  of  Disdosures  and  Use  of 
Estimates 

Paragraph  17(c)(l} 

*  *        •         •        • 

*.  Consumer  burdowHS.  *  *  "The  rules 
regarding  consumer  buydowiu  do  not  apply 


to  transactions  known  as  "lender  buydowns." 
In  leader  bmrdowDS.  a  craditar  pays  aa 
amount  (eMhar  Into  aa  aooo«iBt  or  to  tfat  patty 
'T  -  li  m  Tti    nhMgatins  ia  tirlif)  Ir  rriiini  thn 
consumer's  payaaals  or  iatorast  rate  tat  aH 
or  a  portion  of  tht  endit  tenn.  Typically. 
these  transactkns  an  stmctored  n  a 
buy  down  of  the  Interest  rate  during  an  initial 
period  of  the  transaction  with  a  fairer  than 
usual  rate  for  the  remainder  of  the  term.  The 
disclosures  for  lender  buydowns  should  be 
based  on  the  terms  of  the  legal  obligation 
between  the  consumer  and  the  creditor.  (See 
comment  17(cHl)-^  for  the  analogous  rules 
concerning  third-party  buydowns.) 
*         •         •         •         • 

11.  Other  variable-rate  transoctions.  •  •  • 
►••  "rtice  level  adjusted  mortgages,"  or 
other  indexed  nrortgeges,  that  have  a  fixed 
rate  of  interest  but  provide  for  periodic 
adjustments  to  payments  and  loan  t>alanoe  to 
reflect  changes  in  an  index  meastiring  prices 
or  inflation.  Disclosures  are  to  be  based  on 
the  fixed  interest  rate.-^ 
***** 

►17,  Special  rules  for  tax  r^nd 
anticipation  loans.  Tax  refund  loans,  also 
known  as  refund  anticipation  loans  (RALs), 
are  transactions  in  which  a  creditor  will  lend 
up  to  the  amount  of  a  consumer's  expected 
tax  refund.  RAL  agreements  typically  require 
repayment  when  the  refund  is  made,  and  if 
the  refund  is  less  than  the  payment  due,  the 
consumer  must  pay  the  difference. 
Repayment  often  is  made  by  a  pre-authorized 
offset  to  a  consumer's  account  held  with  the 
creditor  when  the  refund  has  been  deposited 
by  electronic  transfer.  Creditors  typically 
charge  fees  for  RALs,  which  may  include  fees 
for  filing  the  consumer's  tax  return 
electronically.  In  RAL  transactions  subject  to 
the  regulation: 

•  If  repayment  of  the  loan  is  required  when 
the  refund  is  delivered  {such  as  by  deposit 
into  the  consumer's  account),  the  disclosures 
should  be  based  on  the  creditor's  estimate  of 
the  time  the  refund  will  be  delivered  even  if 
the  loan  also  contains  a  demand  clause.  (See 
comment  17(c)(5)-l  for  the  rules  regarding 
disclosures  if  the  loan  is  payable  solely  on 
demand  or  is  payable  either  on  demand  or  on 
an  alternate  maturity  date,  as  determined  by 
applicable  law.) 

•  If  the  consumer  is  required  to  repay  more 
than  the  amount  borrowed,  the  difference  is 
finance  charge.  In  addition,  to  the  extent  that 
any  fees  charged  in  connection  with  the  loan 
(such  as  for  filing  the  tax  return 
electronically)  exceed  those  fees  for  a 
comparable  cash  transaction  (that  is,  filing 
the  tax  return  electronically  widiout  any 
loan),  the  difference  should  be  included  in  the 
finance  charge. 


Section  226.19 — Certain  Residential 
Mortgage  Transactions 

24.  Comment  19(aMl)-3  would  be 
amended  by  adding  parenthetical 
material  after  the  ftird  sentence  to  read 
as  follows: 

19(a)(1)  Time  of  Disclosure 

3.  Writtaa  of^Uoatioa. '  '  '  (See  ccament 
19(b)-3  for  the  factors  to  be  ooasidered  ia 


determining  whether  or  not  the  Inmsactioa 

involves  an  iatennediary  ^ent  or  broker.) 

•  •  • 

25.  Comments  to  19(b)  would  be 
amefnded  by  adding  parenthetical 
information  after  the  second  sentence 
and  revising  the  fifth  sentence  to 
comment  19(b)-2;  by  redesignating 
comments  ig(b)-3  and  -4  to  be 
comments  18(b)-4  nd  -5.  respectively:  by 
adding  new  comment  19(b)-d:  and  by 
adding  a  third  bullet  before  the  last 
sentence  of  comment  19(b^  to  read  as 
follows: 

19(6)  Certain  vanable-rate  traasactiom 

***** 

2.  Timing.  '  *  *  ►{See  conunent  19(b>-3 
for  the  factors  to  be  considered  in 
determining  whether  or  not  the  transaction 
involves  an  intermediary  agent  or  broker.)-^ 

*  *  *  ►Except  for  home  equity  plans  subject 
to  8  226.5b  in  which  the  agreement  provides 
for  a  repayment  phase,  in  -4  [In]  cases  where 
an  open-end  credit  account  will  convert  to  a 
closed-end  transaction  subject  to  this  section 
under  a  written  agreement  with  the 
consumer,  disclosures  under  this  section  may 
be  given  at  the  time  of  oonveraian.  *  *  • 

►3.  Intermediary  agent  or  broker  A  legal 
agent  of  the  creditor  (as  determined  by 
appUcable  law)  is  not  an  "intermediary  agent 
or  broker."  In  determining  whether  or  not  a 
transaction  Involves  an  "intermediary  agent 
or  broker,"  the  following  factors  should  be 
considered: 

•  The  percentage  of  applications  submitted 
by  the  broker  to  the  creditor  as  compared  to 
the  total  number  of  application*  received  by 
the  creditor.  The  greater  the  percentage  of 
total  applications  submitted  by  a  broker  m 
any  given  period  of  time,  the  less  likely  it  is 
that  the  broker  would  be  considered  an 
"intermediary  agent  or  broker"  or  the  creditor 
during  the  next  period. 

•  The  percentage  of  applications  submitted 
by  ^  broker  to  the  creditor  as  compared  to 
the  total  number  of  applications  received  by 
the  broker.  (This  factor  is  applicable  only 
when  the  creditor  has  such  information.)  The 
greater  the  percentage  of  the  total  loan 
applications  received  by  the  broker  that  is 
submitted  to  a  creditor  in  any  given  period  of 
time,  the  less  likely  it  is  that  the  broker  would 
be  considered  an  "intermediary  agent  or 
broker"  of  the  creditor  during  the  next  period. 

•  The  amount  of  work  done  by  the  broker 
on  an  application  (such  as  negotiationg. 
processing,  and  closing).  The  more  work  that 
the  broker  performs  on  an  application  for  a 
creditor  (and  thus  the  longer  the  time  the 
application  is  held  by  the  broker),  the  less 
likely  it  is  that  the  broker  would  be 
considered  an  "intermediary  agent  or  broker" 
of  the  creditor. 

An  example  of  an  "intermediary  agent  or 
broker"  is  a  broker  who,  customarily  within  a 
brief  time  after  receiving  an  application, 
inquires  about  the  credit  terms  of  several 
creditors  with  whom  the  broker  does 
business  and  submits  the  application  to  one 
of  them.  During  this  time,  the  broker  may 
request  a  credit  report  and  an  appraisal 
Furthermore,  the  broker  has  beoi  reqran«ible 
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for  only  a  small  percentage  of  the 
applications  received  by  the  creditor.^ 

5.  Example  of  variable-rate  transactions. 

•  •  • 

►  •  "Price  level  adjusted  mortgages."  or 
other  indexed  mortgages,  that  have  a  fixed 
rate  of  interest  but  provide  for  periodic 
adjustments  to  payments  and  loan  balance  to 
reflect  changes  in  an  index  measuring  prices 
or  Inflation.  The  disclosures  under 
S  226.19(b)(l]  are  not  applicable  to  such  loans 
and  disclosures  concerning  changes  in  the 
interest  rate,  such  as  under  S  226.19(b)(2)(viii) 
and  (x),  also  are  not  applicable.  (See 
comment  30-1  regarding  the  inapplicablility 
of  interest  rate  limitations  to  price  level 
adjusted  mortgages.)-^ 

•  •         •        •        * 

Section  226^3— Right  of  Rescission 
26.  Comment  23(f)-8  would  be 
amended  by  revising  the  second 
sentence  to  read  as  follows: 

23(f)  Exempt  transactions 

•  *         *         *         • 

8.  Converting  open-end  to  closed-end 
credit  *  *  '  As  provided  in  the  commentary 
to  S  228.17(b)  ►concerning  transactions  not 
subject  to  S  226.5b-*,  closed-end  credit 
disclosures  may  be  delayed  under  these 
circumstances  until  the  conversion  of  the 
open-end  account  to  a  closed-end 
transaction.  •  •  * 


Subpart  D — Miscellaneous 
Section  226^5— Record  Retention 

27,  Comment  259(a}-4  would  be  added 
to  read  as  follows: 

25^0^  General  rule 

•        *        •        *        • 

►  4.  Home  equity  plans.  In  home  equity 
plans  that  are  subject  to  the  requirements  of 
S  226.5b.  written  procedures  for  compliance 
with  those  requirements  as  well  as  a  sample 
disclosure  form  and  contract  for  each  home 
equity  program  represent  adequate  evidence 
of  compliance.  (See  comment  25(a)-2    ^ 
pertaining  to  permissible  methods  of 
retaining  the  required  disclosures.)-* 
***** 

Section  226.28— Effect  on  State  Laws 

28.  Comments  28(d)-l  through  28(d)-3 
and  a  heading  would  be  added  to  read 
as  follows: 

^28(d)  Special  rule  for  credit  and  charge 
cards 

1.  General.  The  standard  that  applies  to 
preemption  of  state  laws  as  they  affect 
transactions  of  the  type  subject  to  §  5  226.5a 
and  226.9(e)  differs  from  the  preemption 
standards  generally  applicable  under  the 
Truth  in  Lending  Act.  The  Fair  Credit  and 
Charge  Card  Disclosure  Act  fully  preempU 
state  laws  relating  to  the  disclosure  of  credit 
information  in  consumer  credit  or  charge  card 
applications  or  soliciations.  For  example,  a 
state  law  requiring  disclosure  of  credit  terms 
in  direct  mail  solicitations  for  consumer 


credit  card  accounts  would  be  preempted.  A 
state  law  requiring  disclosures  in  telephone 
applications  for  consimier  credit  card 
accounts  also  would  be  preempted,  even  as  it 
applied  to  appUcations  initiated  by  the 
consumer  rather  than  the  issuer,  because  the 
state  law  relates  to  the  disclosure  of  credit 
information  in  applications  or  solicitations 
within  the  general  field  of  preemption,  that  is, 
consumer  credit  and  charge  cards. 

2.  Limitations  on  field  of  preemption. 
Preemption  under  the  Fair  Credit  and  Charge 
Card  Disclosure  Act  does  not  extend  1o  state 
laws  applying  to  ty])es  of  credit  other  than 
open-end  consumer  credit  and  charge  card 
accounts.  Thus,  for  example,  a  state  law 
requiring  disclosures  in  applications  and 
solicitations  for  credit  and  charge  cards  that 
may  be  used  for  both  consumer  and  business 
purposes  would  be  preempted  as  it  applied  to 
applications  and  solicitations  for  consumer- 
purpose  cards,  but  not  as  it  applied  to 
applications  and  solicitations  for  business- 
purpose  cards.  (Whether,  as  a  result,  the  state 
law  would  be  voided  in  its  entirety  would 
have  to  be  determined  under  state  law.) 
Preemption  under  this  statute  also  does  not 
extend  to  state  laws  applicable  to  home 
equity  plans;  preemption  determinations  in 
this  area  would  be  based  on  the  Home  Equity 
Loan  Consumer  Protection  Act,  as 
implemented  in  S  226.5b  of  the  regulation. 

3.  Laws  not  preempted.  State  laws  relating 
to  disclosures  concerning  credit  and  charge 
cards  other  than  in  applications,  solicitations, 
or  renewal  notices  are  not  preempted  under 

S  226.28(d).  In  addition,  state  laws  regulating 
the  terms  of  credit  and  charge  card  accounts 
are  not  preempted,  nor  are  laws  preempted 
that  regulate  the  form  or  content  of 
information  unrelated  to  the  information 
required  to  be  disclosed  under  {$  226.5a  and 
226.9(e).  Finally,  state  laws  concerning  the 
enforcement  of  the  requirements  of  S§  226.5a 
and  226.9(e)  and  state  laws  prohibiting  unfair 
or  deceptive  acts  or  practices  concerning 
credit  and  charge  card  applications, 
solicitations  and  renewals  are  not  preempted. 
Examples  of  laws  that  would  not  be 
preempted  include: 

•  A  state  law  that  requires  card  issuers  to 
offer  a  grace  period  or  that  prohibits  certain 
fees  in  credit  and  charge  card  transactions. 

•  A  state  retail  installment  sales  law  or  a 
state  plain  language  law,  except  to  the  extent 
that  it  regulates  the  disclosure  of  credit 
information  in  applications,  solicitations  and 
renewals  of  accounts  of  the  type  subject  to 
SS  226.5a  and  226.9(e). 

•  A  state  law  requiring  notice  of  a 
consumer's  rights  under  antidiscrimination  or 
similar  laws  or  a  state  law  requiring  notice 
about  credit  information  available  from  state 
authorities.-* 


Section  226.30— Limitations  on  Rates 

29,  Conunent  30-1  would  be  amended 
by  revising  the  second  bullet  paragraph; 
by  revising  the  first  sentence  in  the 
fourth  bullet  paragraph;  and  by  adding  a 
sixth  bullet  paragraph  before  the  last 
paragraph  to  read  as  follows.  The 
paragraph  after  the  second  bullet 
paragraph  is  republished. 


1.  Scope  of  coverage.  *  *  *  Examples  of 
credit  obligations  subject  to  this  section 
include:  *  *  * 

•  Dwelling-secured  open-end  credit  plans 
►  entered  into  before  November  7, 1989,-* 
that  are  not  considered  variable-rate 
obligations  for  purposes  of  disclosure  under 
the  regulation  but  where  the  creditor  reserves 
the  contractual  right  to  increase  the  interest 
rate — periodic  rate  and  corresponding  armual 
percentage  rate — during  the  term  of  the  plan. 

In  contrast  credit  obligations  in  which 
there  is  no  contractual  right  to  increase  the 
interest  rate  during  the  term  of  the  obligation 
are  not  subject  to  this  section.  Examples 
include:*  *  * 

•  Dwelling-secured  fixed-rate  closed-end 
balloon-payment  mortgage  loans  and 
dwelling-secured  fixed-rate  open-end  plans 
with  a  stated  term  that  the  creditor  may  [but 
does  not  have  a  legal  obligation  to,]  renew  at 
maturity.  *  *  * 

►  •  Price  level  adjusted  mortgages,"  or 
other  indexed  mortgages,  that  have  a  fixed 
rate  of  interest  but  provide  for  periodic 
adjustments  to  payments  and  loan  balance  to 
reflect  changes  in  an  index  measuring  prices 
or  inflation.-* 


30.  Comment  30-11  would  be  amended 
by  revising  the  fourth  sentence;  by 
removing  the  fifth  sentence;  and  by 
adding  a  sentence  after  the  fourth 
sentence,  to  read  as  follows: 

11.  Increasing  the  maximum  interest  rate — 
general  rule.  *  *  *  Furthermore,  where  an 
open-end  plan  has  a  fixed  maturity  and  a 
creditor  renews  the  plan  at  maturity, 
[converts  the  plan  to  closed-end  credit, 
without  having  a  legal  obligation  to  renew  or 
convert,]  or  ►enters  into  a  closed-end  credit 
transaction,-*  a  new  maximum  interest  rate 
may  be  set  at  that  time.  [If,  under  the  initial 
agreement,  the  creditor  is  obligated  to  renew 
or  convert  the  plan,  the  maximum  interest 
rate  originally  imposed  cannot  be  increased 
upon  renewal  or  conversion  (unless,  of 
course,  a  new  obligation  is  entered  into).]  If 
the  open-end  plan  provides  for  a  repayment 
phase,  the  maximum  interest  rate  originally 
Imposed  cannot  be  increased  when  the 
repayment  phase  begins.-*  *  *  * 

Appendix  G — Open-End  Model  Forms  and 
Clauses 

33,  Comments  app.  G-5  through  app. 
G-7  would  be  added  to  read  as  follows: 

►  5.  Models  G-IO(A)  through  10(C).  Models 
G-10(A)  and  G-IO(B)  illustrate  the  tabular 
format  for  providing  the  disclosures  required 
under  {  226.5a  for  applications  and 
solicitations  for  credit  cards  other  than 
charge  cards.  Model  G-IO(A)  illustrates  the 
permissible  inclusion  in  the  tabular  format  of 
all  of  the  disclosiues.  Model  G-10(B)  contains 
only  the  disclosures  required  to  be  included 
in  the  table,  while  the  three  additional 
disclosures  are  shown  outside  of  the  table. 
The  two  forms  also  illustrate  two  different 
levels  of  detail  in  disclosing  the  grace  period, 
and  different  arrangements  of  the  disclosures. 
Model  G-10(C)  illustrates  the  tabular  format 
disclosure  for  charge  card  applications  and 
solicitations  and  reflects  all  of  the  disclosures 
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in  the  table.  Disclosures  may  be  arranged  in 
an  order  different  from  that  in  model  forms 
G-10(A),  (B),  and  {Z\,  may  be  arranged 
vertically  or  horizanUMy:  need  not  b« 
highlighted  aside  from  being  included  in  the 
table;  and  are  cot  required  to  t>e  in  any 
jMrticttlar  type  size.  Various  features  fnm 
different  model  forms  may  be  oombinecfc  for 
example,  the  shorter  grace  period  disdoaBre 
in  model  form  G-10(B)  may  be  used  in  any 
disclosure.  While  proper  use  of  the  modd 
forms  will  be  deemed  to  comply  with  tlie 
regulation,  card  issuers  are  permitted  to  use 
headings  and  disclosures  other  than  those  in 
the  forms  (with  an  exception  relating  to  the 
use  of  "grace  period'T  if  they  are  clear  and 
concise  and  are  substantially  similar  to  the 
headings  and  disclosures  contained  in  model 
forms.  For  further  discussion  of  requirements 
relating  to  form,  see  die  commentary  to 
§  22e.5a(a)(2). 

6.  Models  G-U  and  G-12.  Model  G-11 
contains  clauses  that  illustrate  the  general 
disclosures  required  under  {  Z26.5a(e)  in 
applications  and  solicitations  made  available 
to  the  general  public  Model  G-12  is  a  model 
clause  for  the  disclooure  reqomd  under 

S  228.Sa(fl  when  a  charge  card  aooeaset  an 
open-end  plan  offered  by  another  creditor. 

7.  Models  G~13(A)  and  C-13(B).  Tliese 
model  forms  illustrate  the  disdosores 
required  under  {  226.9(f)  wiMa  die  card  issuer 
changes  the  entity  piuviding  famraace  on  a 
credit  card  account.  Model  G-13(A)  contains 
the  items  set  forth  in  {  2a6.9(fK3)  as  exomplea 
of  significant  terms  of  coverage  that  may  be 
affected  by  the  change  in  insurance  provider. 
The  card  issuer  may  either  list  all  of  these 
potential  changes  in  coverage  and  place  a 
check  mark  by  the  applicable  changes,  or  list 
only  the  actual  changes  in  coverage.  Under 
either  approach,  the  card  issuer  must  either 
explain  the  changes  or  refer  to  an 
accompanying  copy  of  the  policy  or  group 
certificate  for  details  of  the  new  terms  of 
coverage.  Model  G-13(A)  also  illustrates  the 
permissible  combination  of  the  two  notices 
required  by  S  226.9(f) — the  notice  required  for 
a  planned  change  in  provider  and  the  notice 
required  once  a  change  has  occurred.  This 
form  may  be  modified  for  use  in  providing 
only  the  disclosure  required  before  the 
change  if  the  card  issuer  chooees  to  send  two 
separate  notices.  Thus,  for  exanq>ie,  the 
referoices  to  the  attached  policy  or 
certificate  would  not  be  required  in  a 
separate  notice  prior  to  a  change  in  the 
insurance  provider  since  the  policy  or 
certificate  need  not  be  provided  at  that  time. 
Model  G-13(B)  illustrates  the  disclosures 
required  under  i  228.9(fX2)  when  die 
insurance  provider  is  chained.  <* 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  IS,  IWB. 
William  W.WOes. 

Secretary  of  Ab  Board.  ,;.ir  ,,•  ■  .  ' 

[FR  Doc.  69-27270  Filed  ll-21-a0:  8:4S  «n] 
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NATIONAL  CREDIT  UNION 
ADMiNISmATION 

12  CFR  Part  749 

nvcoras  rra  Mrvinon  Frogram 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Proposed  amendment 

ttUMMAWV;  Part  749  of  the  NCUA 

Regulations  (12  CFR  part  749)  sets  forth 
requirements  for  records  preservation 
for  federally-instu^d  credit  union*.  The 
National  Oedit  Union  Administration 
Board,  as  part  of  its  periodic  review  of 
it!  regulations,  has  reviewed  part  740. 
Except  for  one  technical  change,  the 
NCUA  Board  believes  that  part  749  is 
not  in  need  of  revision.  The  NCUA 
board  requests  public  comment  on 
whether  any  additional  modification  to 
part  749  is  necessary, 
date:  Comments  most  be  received  on  or 
before  February  20. 1990. 

address:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board.  National 
Credit  Union  Administration.  1776  G 
Street  NW..  Washington.  DC  2045& 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  DeLoach.  Staff  Attorney,  at  the 
above  address,  or  telephone:  [202]  682- 
9630. 
SUPPI.EliENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  current  control  number  for  part 
749  is  3133-0032.  No  change  in  the 
collection  requirements  is  suggested. 

Background 

Part  749  establishes  minimum 
requirements  for  records  preservation 
with  which  all  federally-insured  credit 
unions  must  comply.  The  records 
preservation  program  of  off-site  storage 
of  duplicate  vital  records  is  intended  to 
provide  financial  and  other  necessary 
data  for  reconstruction  purposes  in  the 
event  of  a  catastrophe.  The  last  major 
revision  of  part  749  was  made  in  1981. 
[See  46  FR  17188  [March  18, 1981).)  At 
that  time,  the  regulation  was 
substantially  deregulated.  It  remains  in 
that  form  today.  In  1982.  the  NCUA 
Board  removed  S  749.3  which  addressed 
NCUA  financed  ofT-site  storage  of  credit 
union  vital  records.  [See  47  FR  8006 
(February  24. 1962J.]  No  other  changes 
have  occurred.  The  NCUA  receives  few, 
if  any,  inquiries  concerning  the 
interpretation  of  part  749. 

Section  5190  of  the  Accounting 
Manual  for  Federal  Credit  Unions 
(NCUA  Publication  8022)  addresses 
records  preservation  and  retention. 


Federal  credit  unions  (Feu's)  should  use 
section  5190  of  the  Accounting  Manual 
for  additional  guidance  concerning 
records  preservation  and  storage  of  vital 
records. 

NCUA  recently  published  Letter  to 
Credit  Unions  #109  dated  September  1, 
1989,  which  outlined  issues  and  risks 
associated  with  certain  computer 
operations.  Three  policy  statements 
issued  by  the  Federal  Financial 
Institutions  Examination  Council  were 
attached.  The  third  policy  statement 
concerned  contingency  planning  in  the 
event  of  disaster.  Credit  unions  may 
wish  to  review  Letter  109  when 
formulating  comments  concemixig  part 
749.  Additional  copies  of  Letter  109  may 
be  obtained  from  NCUA's 
Administrative  Office  at  the  abovs 
address. 

PresenUy,  part  749  assigns  the 
treasurer  of  die  credit  union  the 
responsibility  for  storing  duphcative 
vital  records  at  a  vital  records  storage 
center  [see  12  CFR  749.1).  The  FCU  Act 
and  the  Standard  FCU  Bylaws 
previously  used  die  term  "treasurer." 
The  term  "financial  officer"  is  now  used 
in  the  FCU  Act  and  Bylaws.  [See  section 
112  of  the  FCU  Act  12  U.&C  1761a.  and 
article  Vm,  section  9  of  the  Standard 
FCU  Bylaws.)  In  all  rules  issued,  the 
NCUA  Board  substitutes  the  term 
"treasurer"  writh  die  term  "financial 
officer."  The  financial  officer  of  the  FCU 
will  be  responsible  for  compliance  with 
part  749,  This  change  is  the  only  change 
made  in  the  proposed  rule. 

Regulatory  Procedures 

Regulatory  Flexibility  Analysis 

The  NCUA  Board  certifies  that  this 
proposed  rule  vnW  not  have  a  significant 
impact  on  a  substantial  number  of  small 
credit  unions.  No  substantive  changes  to 
the  current  rule  are  proposed 

Executive  Order  12612 

This  regulation  currendy  applies  to  all 
federally-insured  credit  unions.  No 
change  is  proposed  to  its  application. 
Hence  no  new  burdens  are  imposed  on 
state  entities.  The  NCUA  Board 
continues  to  beUeve  that  this  regulation 
should  apply  to  state-chartered, 
federally-insured  credit  unions.  All 
federally-insured  credit  unions  must 
maintain  duplicate  vital  records  in  the 
event  original  records  are  destroyed 

List  of  Subjects  in  12  CFR  Part  749 

Credit  unions.  Records  preservation. 
Vital  records 
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By  the  National  Credit  Union 
Administration  Board  on  November  13, 1989. 

Becky  Baker, 

Secretary  of  the  Board. 

Accordingly.  NCUA  proposed  to 
amend  12  CFR  part  749  as  follows: 

1.  Part  749  is  revised  to  read  as 
follows: 

PART  749— RECORDS 
PRESERVATION  PROGRAM 

Sec. 

749.0  Records  preservation. 

749.1  Implementation. 

749.2  Vital  records  to  be  stored. 
Authority.  12  U.S.C  1766, 1783  and  1789. 

§  749.0    Records  prMarvation. 

All  federally-insured  credit  unions 
must  maintain  a  records  preservation 
program  to  identify,  store  and 
reconstruct  vital  records  in  the  event 
that  the  credit  union's  records  are 
destroyed. 

§  749.1    Implementation. 

The  financial  officer  of  the  credit 
union  is  responsible  for  storing  duplicate 
vital  records  at  a  vital  records  center. 
This  responsibility  may  be  delegated. 

(a)  The  Records  Preservation  Program 
must  be  operational  within  6  months 
after  the  credit  union's  insurance 
certificate  is  issued. 

(b)  The  vital  records  center  is  defined 
as  any  location  far  enough  from  the 
credit  union  s  office  to  avoid  the 
simultaneous  loss  of  both  sets  of  records 
in  the  event  of  disaster. 

(c)  Records  must  be  stored  every  3 
months,  within  30  days  after  the  end  of 
the  3-month  period,  fteviously-stored 
records  may  be  destroyed  when  the 
current  records  are  stored. 

(d)  A  records  preservation  log  will  be 
maintained  showing  what  records  were 
stored,  where  the  records  were  stored, 
when  the  records  were  stored,  and  who 
sent  the  records  for  storage. 

(e)  Stored  records  may  be  in  any 
f.^rmat  which  can  be  used  to  reconstruct 
the  credit  union's  records.  Formats 
include  paper  originals,  machine  copies, 
ir-icro  film  or  fiche,  magnetic  tape,  etc. 

(f)  Credit  unions  which  have  some  or 
aU  of  their  records  maintained  by  an  off- 
site  data  processor  are  considered  to  be 
in  compUance  for  the  storage  of  those 
records. 

S  749.2    Vital  records  to  be  Stored. 

At  least  the  following  records,  as  of 
the  most  recent  month-end.  must  be 
stored: 

(a)  A  list  of  share  and/or  deposit  and 
loan  balances  for  each  member's 
account. 


(1)  The  list  of  balances  will  be 
individually  identified  by  a  name  or 
number. 

(2)  Multiple  loans  of  one  account  will 
be  listed  separately. 

(b)  A  financial  report  which  Hsts  all  of 
the  credit  union's  asset  and  liability 
accounts. 

(c)  A  list  of  the  credit  union's  banks, 
insurance  policies  and  investments.  This 
information  may  be  marked 
"permanent"  and  be  updated  only  when 
changes  are  made. 

[FR  Doc.  89-27243  Filed  11-21-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  Na  a9-ANE-07] 

Airworthiness  Directives;  General 
Electric  (GE)  CF6-50/-45  Series 
TurtMfan  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  an  airworthiness  directive  (AD) 
that  would  require  the  installation  of  a 
center  vent  tube  extension  assembly  on 
GE  CF6-50/-45  series  turbofan  engines. 
The  proposed  AD  is  needed  to  prevent 
fire  in  the  low  pressure  tiirbine  (LPT) 
rotor  cavity,  which  could  result  from  a 
build  up  of  combustible  fuel/oil  vapors    ' 
due  to  a  failed  main  fuel/oil  heat 
exchanger.  A  fire  in  the  LPT  rotor  cavity 
could  lead  to  an  uncontained  LPT  rotor 
failure. 

DATE:  Comments  must  be  received  on  or 
before  January  23. 1990. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to  Federal 
Aviation  Administration,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attn:  Rules  Docket  No.  89- 
ANE-07. 12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803. 
or  delivered  in  dupUcate  to  Room  311.  at 
the  above  address. 

Comments  delivered  must  be  marked: 
Docket  No.  89-ANE-07. 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  311. 
between  the  hours  of  6:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
federal  holidays. 

The  applicable  manufacturer's  service 
bulletin  (SB)  may  be  obtained  from 
General  Electric  Company,  Technical 
Publications  Department.  1  Neumann 


Way,  Cincinnati,  Ohio  45215,  or  may  be 
examined  in  the  Regional  Rules  Docket. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Kerman,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service.  Federal 
Aviation  Administration.  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01603;  telephone  (617) 
270-2410, 

SUPPt^MENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  any  final 
action  is  taken  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-pubUc  contact,  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  89-ANE-07.  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

The  FAA  has  determined  that  the 
build  up  of  fuel/oil  vapors  in  the  LPT 
rotor  cavity,  due  to  a  failed  main  fuel/oil 
heat  exchanger,  can  result  in  a  fire  and 
possible  uncontained  LPT  failure.  There 
has  been  an  incident  in  which  the  failure 
of  a  main  fuel/oil  heat  exchanger 
resulted  in  an  uncontained  LPT  failure 
and  inflight  shutdown  due  to  a  fire  in  the 
LPT  rotor  cavity.  Internal  leakage  of  the 
heat  exchanger  resulted  in  the  build  up 
of  a  combustible  fuel/oil  mixture.  The 
FAA  has  also  determined  that  this 
engine  configuration  did  not  have  a 
center  vent  tube  extension,  thus  the 
volatile  vapors  were  not  vented 
overboard.  The  addition  of  the  center 
vent  tube  extension  assembly  will 
exhaust/isolate  any  sump  fumes  fiom 
the  LPT  cavity  aft  of  the  "D"  sump.  This 
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is  accomplished  by  nxtending  the 
present  center  vent  system  through  the 
LPT  rotor  and  through  the  "D"  sump 
either  on  wing  or  ht  next  engine  shop 
visit.  Since  this  condinon  is  likely  to 
exist  or  develop  on  other  engines  of  the 
same  type  design,  the  proposed  AD 
would  require  mstallation  of  a  center 
vent  tube  extension  in  the  LPT  rotor 
cavity  on  GE  CF6-50/-45  series  turbofan 
engines. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  aation<il  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  involves 
approximately  397  engines,  at  a  cost  of 
approximately  $13,500.00  per  engine.  It 
has  also  been  determined  that  few.  if 
any.  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  will  be 
affected  since  the  proposed  rule  affects 
only  operators  using  aircraft  in  which 
GE  CF6-50/-45  engines  are  installed, 
none  of  which  is  believed  to  be  a  small 
entity.  Therefore,  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Pohcies  and  Procedures  (44  FR  11034; 
February  26, 1979):  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  and  Safety.  . 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  1189. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  foUovvring  new  airworthiness 
directive  (AD): 

General  Electric  Applies  to  General  Electric 
(GE)  CF&-50/-45  series  turbofan  engines. 

Compliance  is  required  in  accordance  with 
the  accomplishment  instructions  contained  in 
GE  Service  Bulletin  (SB)  72-395,  Revision  3, 
dated  June  30, 1989,  at  next  shop  visit  after 
the  effective  date  of  this  AO,  but  not  later 
than  January  1, 1992,  unless  already 
accomplished. 

Note:  Shop  visit  for  the  purposes  of  this  AD 
is  defined  as  induction  of  the  engine  into  the 
shop  for  performance  of  maintenance. 

To  prevent  failure  of  the  low  pressure 
turbine  (LPT)  due  to  a  fire  in  the  LPT  rotor 
cavity,  accomplish  the  following: 

(a)  Install  the  center  vent  tube  extension 
assembly. 

(b)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthirfess  Inspector,  the  Manager,  Engine 
Certification  Office.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
Federal  Aviation  Administration.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01603,  may  adjust  the 
compliance  time  specified  in  this  AD  or 
approve  an  equivalent  means  of  compliance 
with  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
July  24, 1989. 
Jack  A  Sain. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  89-27401  Filed  11-21-89;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Part  791 
[Docket  No.  91 162-92621 
RIN  0694-AA10 

Revision  of  Foreign  Availability 
Regulations 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Proposed  rule  and  request  for 
comments. 

summary:  The  Office  of  Foreign 
Availability  (OF A)  is  proposing  to  revise 
part  791,  "Foreign  Availability,"  of  the 
Export  Administration  Regulations.  This 
revision  is  necessary  in  order  to  conform 
to  requirements  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  that 
affect  the  Foreign  Availability  program. 
and  to  reflect  the  Bureau's  experience 
with  the  program. 


date:  All  comments  must  received  by 
January  8. 1990. 

ADDRESS:  Written  comments  should  be 
sent  to:  Dr.  Irwin  M.  Pikus.  Director  of 
the  Office  of  Foreign  Availability,  Room 
SB-701, 14th  Street  and  Pennsylvania 
Avenue  NW.,  Department  of  Commerce, 
Bureau  of  Export  Administration, 
Washington.  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4886.  U.S.  Department  of 
Commerce,  14th  Street  and 
Peimsylvania  Avenue  NW.,  Washington, 

DC  20230. 

« 

Comments  regarding  the  burden 
estimate  for  the  collection  of  the 
information  should  be  sent  to  the  Office 
of  Security  and  Management  Support, 
Buieau  of  Export  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (0694-0004),  Washington,  DC 
20503;  and  the  Director  of  the  Office  of 
Foreign  Availability  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  M.  Roberts,  Office  of  Foreign 
Availability,  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
Telephone  (202)  377-8074. 

SUPPLEMENTARY  INFORMATION: 

Under  section  5  (f)  and  (h)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (EAA),  the  Office  of  Foreign 
Availability  (OF A)  assesses  foreign 
availability.  Part  791  of  the  Export 
Administration  Regulations  (EAR) 
establishes  procedures  and  criteria  for 
initiating  and  reviewing  claims  of 
foreign  availability  on  items  controlled 
for  national  semrity  purposes. 

With  this  notice  the  Department  is 
proposing  to  revise  part  791  of  the  EAR 
Comments  from  the  public  are  desired 
concerning  the  proposed  revisions.  A 
person  wishing  to  submit  relevant 
information  may  submit  it  to  OFA, 
Department  of  Commerce.  OFA  wiU 
carefully  and  fully  consider  all 
information  received. 

Background 

The  revision  of  the  foreign  availability 
.  regulations  (part  791,  EAR],  is  necessary 
because  of  legislative  changes  to  the 
program  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  (the 
'Trade  Act"),  and  OFA's  own 
experiences  with  the  program.  It  is 
expected  that  this  revision  will  improve 
the  Foreign  Availabihty  process  and  the 
effectiveness  of  the  program,  thereby 
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enhancing  national  sectmty  and 

improving  U.S.  competitiveneas- 

In  September  1988.  the  Department 
published  a  Federal  Register  aotice  (53 
PR  36007.  September  16^  1980)  that 
amended  the  regulations  by  providiog 
examples  of  evidence  that  claimants 
could  provide  to  support  claims  of 
foreign  availability.  That  aotice  sought 
public  comment;  however,  the 
Department  did  not  receive  any.  The 
Department  has.  therefore,  incorporated 
the  list  of  examples  of  evidence  into  part 
791  of  the  regulations. 

Omnibus  Trad*  and  CompetitiveiMsa 
Act  of  1988 

The  Trade  Act  significantly  ammded 

section  5  (f)  and  (h)  of  the  E^qiort 

Administration  Act  erf  1979.  The  major 

changes  were: 

—The  creation  of  West-West  foreign 
availability  assessments  both  for 
decontrol  and  for  denied  licenses 
(section  5(f)(2)  (A)  and  (B)  of  the 
EAA); 

—The  creation  of  an  expedited  licensing 
procedure  for  non-controUed  cotmtries 
(West-West)  based  upon  foreign 
availability  (section  5(f)(5}  of  the 
EAA): 

— ^The  establishment  of  new  deadlines 
and  the  setting  of  consequences  for 
failing  to  meet  the  statutory  deadlines 
(i.e.,  automatic  decontrol  of  the  item) 
(section  5(f)(3)(B)  of  the  EAA); 

— A  requirement  for  the  publication  of 
both  the  initiation  of  an  assessment 
and  the  determination  of  foreign 
availability  in  the  Fedetal  Register 
(sections  5(rK3KB)  and  5(f)(9)  of  the 
EAA); 

— Different  criteria  for  the  different 
types  of  assessments  (sections  5(f)  (1) 
and  (2)  and  5(0(5)  of  the  EAA); 

— ^The  elimination  of  controls  on  items 
of  equal  or  lower  level  of  technology 
similar  to  items  for  which  there  is  a 
finding  of  foreign  availability  (secbon 
5(fM8)  of  the  EAA);  and 

— A  definition  of  foreign  availabibty  for 
controlled  countries  and  modifications 
of  the  definition  for  non-controlled 
countries  (sections  5(f)(10)  and 
5(f)(2)(B)  of  the  EAA). 
The  proposed  regulations  incorporate 

the  above  changes. 

Rulemaking  Requirements 

1.  This  proposed  rule  is  consistent 
with  Executive  Orders  12291  and  12861. 

2.  This  proposed  rule  contains  a 
collection  of  uiformation  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U5.C  3501  et 
seq.).  The  Office  of  Managonent  and 
Budget  has  approved  this  collection 
under  control  number  oeM-0004.  Pabbc 


reporting  for  this  collection  of 
infoimatioo  is  estimated  to  average 
three  hours  per  response,  indoding  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  coDection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  iiJ^ormation,  including 
suggestions  for  reducing  this  burden,  to 
Office  of  Security  and  Management 
Support.  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230;  and 
to  the  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
(0694-0004),  Washington.  DC  20503. 

3.  This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  die 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  taw.  under  sections 
603(a)  and  604(8)  of  the  Regulatory 
Flexibility  Act  (5  U.&C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA).  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  rule  from  all  requirements 
of  section  553,  including  those  requiring 
publication  of  a  notice  of  proposed 
rulemaking,  an  opportunity  for  public 
comment,  and  a  delay  in  effective  date. 
Section  13(b)  of  the  EAA  does  not 
require  that  this  rule  be  published  in 
proposed  form  because  this  rule  does 
not  impose  a  new  control. 

Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  proposed 
regulations,  the  rule  is  issued  in 
proposed  form  and  comments  will  be 
considered  in  the  development  of  the 
final  regulations. 

Written  comments  should  be  sent  to: 
Dr.  Irwin  M.  Pikus,  Director  of  Foreign 
AvaUability.  Room  SB-701, 14th  Street 
and  Pennsylvania  Avenue  NW., 
Department  of  Ccunmerce,  Bureau  of 
Export  Administration.  Washington.  DC 

2Q2aa 

The  period  for  comments  will  close 
January  8;.  1990.  The  Department  of 
Commerce  will  oxisideT  all  annments 
received  before  the  close  of  the 
comment  period  in  deveLoping  tiie  final 


regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assored. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  Department  will  not  accept  pvbHc 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason. 

The  Department  wiD  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations. 

All  pnbbc  comments  on  these 
regulations  wiD  be  a  matter  of  public 
record  and  will  be  available  for  pubb'c 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  die 
Department  requires  comments  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  horn 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  diese 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4886,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  pubKc 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records 
may  be  obtained  from:  Margaret 
Comejo,  Bureau  of  Export 
Administration  Freedom  of  Infcmnation 
Center,  at  die  above  address  or  by 
calling  (202)  377-2593. 

List  of  SubjecU  in  15  CFR  Fart  791 

Exports,  Foreign  availability,  Science 
and  technology.  Technical  advisory 
committees. 

Accordingly,  the  Export 
Administration  Regulations  fl5  CFR  part 
791)  are  prc^KMed  to  be  amended  as 
foQows: 

Part  791  is  revised  as  fo>knst: 
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PART  791— FOREIGN  AVAILABILITY 
DETERMINATION  PROCEDURES  AND 
CRITERIA 

791.1  Introduction 

791.2  Foreign  Availability  described 

791.3  Foreign  Availability  assessment 

791.4  Initiation  of  an  assessment 

791.5  Contents  of  Foreign  Availability 
Submissions  and  Techical  Advisory 
Committee  Certifications 

791.6  Criteria 

791.7  Procedures 

791.8  EligibiUty  for  expedited  licensing 
procedures  for  non-controlled  countries 

791.9  Appeals  of  negative  Foreign 
Availability  determinations 

791.10  Removal  of  controls  on  less 
sophisticated  items 

Supplement  No.  1 — Evidence  of  Foreign 

Availability 
Supplement  No.  2— Items  Eligible  for 

Expedited  Licensing  Procedures 

[Reserved] 
Authority:  Pub.  L  96-72, 93  Stat.  503  (50 
U.S.C.  app.  2401  et  8eq),  as  amended  by  Pub. 
L  97-145  of  December  29, 1981,  by  Pub.  L  99- 
64  of  July  12, 1985,  and  by  Pub.  L  100-418  of 
August  23, 1988;  E.0. 12525  of  July  12, 1985  (50 
FR  28757,  July  16, 1985);  Pub.  L  95-233  of 
December  28, 1977  (50  U.S.C.  1701  et  seq.); 
E.0. 12532  of  September  9. 1985  (50  FR  36861, 
September  10, 1985),  as  affected  by  notice  of 
September  4, 1986  (51  FR  31925.  September  8, 
1986);  Pub.  L  99-440  of  October  2, 1986  (22 
U.S.C.  5001  etaeg.y,  and  E.0. 12571  of 
October  27, 1986  (51  FR  39505,  October  29, 
1986). 

§  791.1    Introductioa 

(a)  Authority.  Pursuant  to  sections  5(f) 
and  5(h)  of  the  Export  Administration 
Act  of  1979,  as  amended  (EAA),  the 
Under  Secretary  of  Commerce  for 
Export  Administration  directs  the  Office 
of  Foreign  Availability  (OFA)  in 
gathering  and  analyzing  all  the  evidence 
necessary  for  the  Secretary  to  determine 
foreign  availabibty. 

(b)  Scope.  These  regulations  apply 
only  to  the  extent  that  items  are 
controlled  for  national  security 
purposes. 

(c)  Types  of  programs.  There  are  two 
general  programs  of  Foreign 
Availability: 

(1)  Foreign  Availability  to  a  controlled 
country.  In  this  category  are  Denied 
License  Assessments  (see  |§  791.4(b) 
and  791.7)  and  Decontrol  Assessments 
(see  SS  791.4{c)  and  791.7). 

(2)  Foreign  Availability  to  a  non- 
controlled  country.  In  this  category  are 
Denied  License  Assessments,  Decontrol 
Assessments,  and  Evaluations  of 
EligibiUty  for  Expedited  Licensing  (see 

§  791.8). 

(d)  Definitions.  The  following  are 
definitions  of  terms  used  in  this  part  791: 

Allegation:  See  Foreign  Availabihty 
Submission. 


Applicant-  Any  person  or  firm  as 
defined  in  S  770.2. 

Assessment:  An  evidentiary  analysis 
that  OFA  conducts  concerning  the 
foreign  availability  of  a  given  item  in 
light  of  the  Assessment  Criteria  and  the 
data  and  recommendations  submitted 
by  the  Departments  of  Defense  and 
State  and  other  relevant  departments 
and  agencies,  TAC  committees,  and 
industry. 

Assessment  Criteria:  Statutorily 
established  criteria  that  must  be 
assessed  for  the  Secetary  to  make  a 
Determination  with  respect  to  foreign 
availability.  The  are  "available-in-fact", 
"fi^m  a  non-U.S.  source",  "in  sufficient 
quantity  so  as  to  render  the  control 
ineffective",  and  "of  comparable 
quality".  (See  S  791.6) 

Available-in-fact:  An  item  is 
available-in-fact  to  a  coimtry  if  it  is 
produced  within  the  country  or  if  it  may 
be  obtained  by  that  country  from  a  third 
cotmtry.  (Ordinarily,  items  will  not  be 
considered  available-in-fact  to  Non- 
controlled  Countries  that  are  available 
only  under  a  validated  national  security 
license  or  a  comparable  authorization 
from  a  country  that  maintains  export 
controls  on  such  items  cooperatively 
with  the  U.S.  pursuant  to  the  agreement 
of  the  group  known  as  COCOM,  or 
pursuant  to  cm  agreement  under  section 
5(k)  of  the  EAA  ("COCOM"  and 
"Cooperating  Third  Coimtries").)  Items 
which  are  available  only  under  a  U.S. 
license  for  export  or  re-export  are  not 
considered  available-in-fact. 

Certification:  A  Technical  Advisory 
Committee's  statement  pursuant  to 
section  5(h)(6)  of  the  EAA  concerning 
the  Foreign  Availability  of  an  item  and 
the  accompanying  documentation  for 
such  a  statement. 

Claimant:  Any  applicant  who  makes  a 
Foreign  Availability  Submission. 

Comparable  Quality:  An  item  is  of 
Comparable  Quality  to  an  Item 
controlled  under  these  regulations  if  it 
possesses  the  characteristics  specified 
in  the  Commodity  Control  List  for  that 
Item  and  is  alike  in  key  characteristics 
that  include,  but  are  not  limited  to: 

(1)  Fimction; 

(2)  technological  approach; 

(3)  performance  thresholds; 

(4)  maintainability  and  service  life; 
and 

(5)  any  other  attribute  relevant  to  the 
purpose  for  which  the  control  was 
placed  on  the  commodity. 

Controlled  Countries:  The  Controlled 
Countries  are:  Albania,  Bulgaria, 
Cambodia,  Cuba,  Czechoslovakia, 
Estonia,  the  German  Democratic 
Republic  (including  East  Berlin), 
Hungary,  Laos,  Latvia,  Lithuania, 
Mongolian  People's  Republic  North 


Korea.  Poland.  Romania,  the  USSR,  and 
Vietnam,  and  the  People's  Republic  of 
China  (PRC). 

Decontrol:  Removal  of  validated 
license  requirements  under  the  Export 
Administration  Regulations  (EAR). 

Decontrol  Assessment-  An 
Assessment  of  the  foreign  availability  of 
an  Item  to  a  country  or  countries  for 
purposes  of  determining  whether 
Decontrol  is  warranted.  Such 
Assessments  may  be  conducted  after 
the  Department  receives  a  Foreign 
Availabihty  Submission  or  a  TAG 
Certification,  or  by  the  Secretary  on  his 
own  initiative. 

Denied  License  Assessment-  A  foreign 
availability  Assessment  conducted  as  a 
result  of  an  Applicant's  Allege oon  of 
foreign  availability  for  an  Item  (or 
Items)  for  which  the  Department  of 
Commerce  has  denied  or  intends  to 
deny  an  export  license.  If  the  Secretary 
finds  foreign  availabihty,  the 
Department's  approval  of  a  vahdated 
license  will  be  limited  to  the  Items, 
countries,  and  quantities  in  the 
application. 

Determination:  The  Secretary's 
decision  that  foreign  availabihty  within 
the  meaning  of  the  EAA  does  or  does 
not  exist.  The  Determination  may  be 
preliminary  or  it  may  be  final.  (See 
§791.7) 

Expedited  Licensing  Eligibility 
Procedure  Evaluation:  An  evaluation 
that  OFA  initiates  for  the  purpose  of 
determining  whether  an  Item  is  eligible 
for  the  Expedited  Licensing  Procedure. 
(See  §  791.8) 

Expedited  Licensing  Procedures: 
Under  Expedited  Licensing  Procedures, 
the  Office  of  Export  Licensing  (OEL) 
reviews  and  processes  an  individual 
validated  license  apptication  for  the 
export  of  an  eligible  Item  to  a  Non- 
controlled  Country  within  statutory  time 
limits.  Licenses  are  deemed  approved 
imless  the  OEL  complies  with  the 
statutory  time  limits.  (See  S  791.8) 

Foreign  Availability  Submission 
(FAS):  An  Allegation  a  Claimant  makes 
of  foreign  availability,  supported  by 
Reasonable  Evidence,  and  submits  to 
OFA.  (See  S  791.5) 

Item:  Any  good,  technical  data  or 
software. 

Item  Eligible  for  Non-Controlled 
Country:  Expedited  Licensing 
Procedures:  An  Item  is  eligible  for 
Expedited  Licensing  Procedures  if  it  is 
described  as  such  in  Supplement  No.  2 
of  section  791  of  die  EAR.  (See  S  791.8 ) 

National  Security  Override  (NSO):  A 
Presidential  decision  to  maintain  export 
controls  on  an  Item  notwithstanding  its 
foreign  availabihty  as  determined  under 
the  EAA.  The  President's  decision  is 
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based  on  a  determination  tliat  the 
absence  of  the  controls  would  prove 
detrimental  to  the  national  security  of 
the  United  States.  Once  the  President 
makes  such  a  decision,  he  must  actively 
pursue  negotiations  to  eliminate  forei^i 
availability  with  the  governments  of  the 
sources  of  foreign  availability.  (See 
5  791.7.) 

Non-controlled  Countries:  Any 
country  not  listed  as  a  Controlled 
Country. 

Non-U.S.  Source /Foreign  Source:  A 
person  located  outside  the  United  States 
(as  defined  in  S  770.2  of  the  EAR}  that 
makes  available  an  Item. 

Reaaonable  evidence:  Relevant 
information  that  is  credible. 

Reliable  Evidence:  Relevant 
information  that  is  credible  and 
dependable. 

Secretary:  As  used  in  this  regulation, 
the  Secretary  refers  \o  the  Secretary  of 
Commerce  or  his  designee. 

Similar  Quality:  An  Item  is  <rf  Similar 
Quality  to  an  Item  that  is  controlled 
under  the  EAR  if  it  is  substantially  alike 
in  key  characteristics  may  that  include, 
but  are  not  limited  to: 

(1)  Functkin: 

(2)  technological  approach; 

(3)  perf(mnanoe  thresholds; 

(4)  maintainability  and  service  Ufe: 
and 

(5)  any  other  attribute  relevant  to  the 
purpose  for  which  the  control  was 
placed  aa  the  commodity. 

Sufficient  Quantity:  The  amount  of  an 
Item  that  would  render  the  U.S.  export 
control,  or  the  denial  of  the  export 
license  in  question,  ineffective  in 
achieving  its  purpose  with  respect  to  a 
particular  coontry  or  countries.  ¥ot  • 
Controlled  Country,  it  is  the  quantity 
that  meets  the  military  needs  of  that 
country  so  that  U.S.  exports  of  the  item 
to  that  country  would  not  make  a 
significant  oontributicHi  to  its  military 
potentiaL 

Technical  Advisory  Committee 
(TAC):  A  Committee  created  under 
section  5{h]  (A  the  EAA  that  advises  ami 
assists  the  Secretary  of  Commerce,  the 
Secretary  of  Defense,  and  any  other 
department,  agency,  or  official  of  the 
Government  of  the  United  States  to 
which  the  President  delegates  authority 
under  the  Export  Administration  Act  on 
export  control  matters  related  to  specific 
areas  of  controlled  goods  and 
technology. 

TAC  Certification:  A  statement  that  • 
TAC  submits  to  OF  A  supported  by 
Reasonable  Evidence,  doomiented  as  in 
a  Foreign  Availability  Sabmissioo,  that 
foreign  availability  to  a  Controlled 
Country  exists  for  an  Item  tht  falls 
within  the  TAC's  area  of  technkal 
expertise. 


9791.2  ForatgnsvaMaliiHtytfMCrited. 

(a)  Foreign  Availability  exists  when 
the  Secretary  detennines  that  an  item  is 
comparable  in  quality  to  an  item  subject 
to  U.S.  national  secnrity  export  controls, 
is  available-in-fact  to  a  coontry.  is  from 
a  noa-U.S.  source,  and  is  in  sufficient 
quantities  to  render  the  U.S.  export 
control  on  that  item  or  the  denial  of  an 
export  license  ineffective.  For  a 
Controlled  Country,  such  control  or 
denial  is  "ineffective"  when  comparaMe 
items  are  availab)e-in-fact  from  foreign 
sources  in  sufficient  quantities  so  that 
maintaining  such  contro)  or  densring  a 
license  would  not  be  effective  in 
restricting  the  export  of  goods  or 
technology  which  would  make  a 
significant  contribution  to  the  military 
potential  of  any  other  country  or 
combine  ticm  of  countries  which  would 
prove  detrimental  to  the  national 
secnrity  of  the  United  States.  If  the 
Secretary  detennines  that  foreign 
availability  exists,  the  Secretary  wiQ 
decontrol  the  item  or  approve  the 
Ucen.se  in  question,  unless  the  {Resident 
exercises  a  National  Security  Override. 
(Seeft7»1.7.) 

(b)  Types  of  foreign  ovaihbiJity. 
There  are  two  types  of  Foreign 
Availability: 

(1]  Foreign  Availability  to  a  contrtrikd 
country:  and 

(2)  Foreign  Availability  to  •  non- 
controlled  country.  (See  9  791.7  for 
delineation  of  the  Foreign  Availability 
assessment  procedures,  and  {  791.6  for 
the  criteria  used  in  determininig  Foreign 
Availabihty.] 

9791.3  Foreign  svaNattiltty  asasssoMfit 

(a)  A  Foreign  Availability  assessment 
is  an  evidentiary  analysis  thai  OFA 
(OFA)  conducts  to  assess  the  foreign 
availability  of  a  given  item  under  the 
assessment  criteria.  OFA  uses  the 
results  of  die  analysis  in  formulating  its 
recommendation  to  the  Secretary  on 
whether  foreign  availability  exists  for  a 
given  item.  If  die  Secretary  determines 
that  Foreign  Availability  exists,  the 
Secretary  will  decontrol  the  item  or 
approve  the  license  in  question,  unless 
the  President  exercises  a  National 
Security  Override.  (See  9791.7.) 

(b)  Types  of  assessments.  There  are 
two  t]rpe8  of  foreign  availability 
assessments: 

(1)  Denied  License  Assessment;  and 

(2)  Decontrol  Assessment 

(c)  See  9  791.8  las  the  evaluation  of 
eligitHlity  of  an  item  for  the  Expedited 
Licensing  Procedures. 


9791.4    Initiation  of  an  < 

(a)  Assestateai  reqaeat  To  butiate  an 
assessment  an  applicant,  claiiatant  or 
Technical  Advisory  CoaMuttea  souat 


submit  a  ForeigB  Availabihty 
Submission  or  a  TAC  CertificatiaD  of 
Foreign  Availability  to  OFA.  Technical 
Advisory  Committees  can  only  make 
certifications  of  foreign  availability  for 
controlled  countries.  Any  denied  license 
applicant  or  a  claimant  can  allege 
foreign  availability  for  either  controlled 
or  non-controlled  countries. 

(b)  Denied  license  assessment  An 
export  license  applicant  whose  export 
license  the  Department  of  Commerce 
has  denied,  or  intends  to  deny  on 
national  security  grounds  may  request 
OFA  to  initiate  a  Denied  License 
Assessment  by  submitting  a  Foreign 
Availability  Submission  within  90  days 
of  denial  of  the  export  license.  As  part 
of  the  Submission,  the  claimant  must 
request  that  the  specified  license 
application  be  approved  on  the  grounds 
of  foreign  availability.  The  evidence 
must  relate  to  the  particular  export  as 
described  on  the  license  application  and 
to  the  alleged  comparable  item.  If 
foreign  availability  is  found,  the 
Secretary  will  approve  the  validated 
license  (or  a  request  for  reexport 
authorization)  for  the  specific  items, 
countries,  and  quantities  listed  on  the 
apiriication.  The  Denied  License 
Assessment  procedure,  however,  is  not 
intended  to  trigger  the  removal  of  the 
U.S.  export  control  on  an  item  by 
incrementally  providing  a  country  with 
amounts  that  taken  together  would 
constitute  a  sufficient  quahty  of  an  item. 
The  Secretary  will  not  approve  on 
foreign  availability  grounds  a  denied 
export  license  (or  a  denied  request  for 
re-export  authorization)  if  the  approval 
of  such  license  would  itself  render  the 
U.S.  export  control  ineffective  in 
achieving  its  purpose  with  respect  to  a 
particular  country  or  countries. 
Moreover,  the  Secretary  will  determine 
whether  on  the  bais  of  the  Denied 
License  Assessment  a  Decontrol 
Assessment  is  warranted.  If  so,  then 
OFA  will  initiate  a  Decontrol 
Assessment. 

(c)  Decontrol  assessment  [1]  Any 
claimant  may  at  any  time  request  OFA 
to  initiate  a  Decontrol  Assessment  by 
making  a  Foreign  Availability 
Submission  alleging  foreign  avaiUbiUty 
to  any  country  or  countries  to  OFA. 

(2)  A  TAC  may  request  OFA  to 
initiate  a  Decontrol  Assessment  at  any 
tine  by  submitting  a  TAC  Certification 
to  OFA  that  there  is  foreign  availability 
to  a  controlled  country  for  items  that  fall 
within  the  area  of  the  TAC's  technical 
expertise. 

(3)  The  Secretary,  on  his  own 
initiative,  may  initiate  a  Deoontrol 
Assessment 


II  ■  - 
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(d)  All  Foreign  Availability 
Submissions  and  Certifications  are  to  be 
submitted  to:  Director.  Office  of  Foreign 
Availability,  Room  SB  097.  Bureau  of 
Export  Administration,  Department  of 
Commerce,  14th  and  Pennsylvania  Ave. 
NW.,  Washington.  DC  20230. 

9  791.5    Contents  of  foretgn  availability 

•ubmisataos  sno  technicaJ  advisory 
committee  certifications. 

(a)  All  Submissions  must  conttiin  at 
least: 

(1)  The  name  of  the  claimant; 

(2)  The  claimant's  mailing  and 
business  address; 

(3)  The  claimant's  telephone  number, 
and 

(4)  A  contact  point  and  telephone 
number. 

(b)  Foreign  Availability  Submissions 
and  TAC  Certifications  should  contain 
as  much  evidence  as  is  available  to 
support  the  claim,  including,  but  not 
limited  to: 

(1)  Product  names  eind  model 
designations  of  the  items  alleged  to  be 
comparable; 

(2)  Extent  to  which  the  alleged 
comparable  item  is  based  on  U.S. 
technology; 

(3)  Names  and  locations  of  the  non- 
U.S.  sources  and  the  basis  for  clainung 
that  the  item  is  a  non-U.S.  source  item; 

(4)  Key  performance  elements, 
attributes,  and  characteristics  of  the 
items  on  which  a  qualitative  comparison 
may  be  made: 

(5)  Non-U.S.  sources's  production 
quantities  and/ or  tales  of  the  alleged 
comparable  items  and  marketing  efforts; 

(6)  Estimated  market  demand  and  the 
economic  impact  of  the  control; 

(7)  Product  names,  model 
designations,  and  value  of  U.S. 
controlled  parts  and  components 
incorporated  in  the  item  alleged  to  be 
comparable;  and 

(6)  The  basis  for  the  claim  that  the 
item  is  available-in-fact  to  the  country 
or  countries  for  which  foreign 
availability  is  alleged 

(c)  Supporting  evidence  of  foreign 
availability  may  include,  but  is  not 
limited  to.  the  following:  Foreign 
manufacturers'  catalogs,  brochures, 
operation  or  maintenance  manuals; 
articles  fit)m  reputable  trade  and 
technical  publications;  photographs; 
depositions  based  on  eyewitness 
accounts;  and  other  credible  evidence. 
Examples  of  supporting  evidence  are 
provided  in  Supplmeent  No.  1  of  this 
part  791. 

(d)  Upon  reoeipt  of  a  Submission  or 
TAC  Certification.  OFA  will  review  it  to 
determine  whether  there  is  sufficient 
evidence  to  support  the  belief  that 
Foreign  Availability  may  exist  If  OFA 


finds  the  Submission  or  Certification  to 
be  lacking  in  supporting  evidence,  the 
Office  will  request  additional  evidence 
from  the  Claimant  or  Technical 
Advisory  Committee.  OFA  will  accept 
the  Submission  or  Certification  and  will 
initiate  the  assessment  when  it 
determines  diat  it  has  received  sufficient 
evidence  of  that  Foreign  Availability 
supporting  the  belief  that  Foreign 
Availabihty  may  exist  For  Claimant 
and  TAC  Committee  initiated 
assessments,  the  time  for  conducting  the 
Foreign  Availability  Assessment  begins 
from  the  date  of  such  determination. 

(e)  Claimants  and  TACs  are  advised 
to  review  the  foreign  availability 
assessment  criteria  delineated  in  S  791.Q 
of  the  EAR  and  the  examples  of 
evidence  set  forth  in  Supplement  No.  1 
to  this  part  791  when  assembling 
suporting  evidence  for  inclusion  in  the 
Submission  or  Certification. 

9791.9   Ciltsria. 

(a)  OFA  evaluates  the  evidence 
contained  in  a  Submission  or 
Certification  and  all  other  evidence 
gathered  in  the  assessment  process  in 
light  of  certain  criteria  that  must  be  met 
before  OFA  can  recommend  a 
determination  that  foreign  availability 
does  or  does  not  exist  In  order  to 
.  initiate  an  assessment  a  Foreign 
Availability  Submission  or  TAC 
Certification  should  address  each  of 
these  criteria.  The  criteria  are  statutorily 
prescribed  and  are: 

(1)  Available-in-fact, 

(2)  non-U.S.  source, 

(3)  sufficient  quantity,  and 

(4)  comparable  quality. 

The  criteria  are  defined  in  Section 
791.1(d)  of  these  regulations. 

9791.7    Precadgrss 

(a)  Initiation  of  an  assessment  [1] 
Once  OFA  accepts  a  Submission  or 
Certification  of  Foreign  Availability, 
OFA  will  notify  the  claimant  that  it  is 
initiating  the  assessment. 

(2)  The  Bureau  of  Export 
Administration  will  pubUsh  in  the 
Federal  Register  a  notice  that  it  received 
a  Submission  or  TAX  Certification  and 
initiated  an  assessment 

(3)  The  Bureau  of  Export 
Administration  will  publish  a  Federal 
Register  notice  of  the  initiation  of  any 
assessment 

(4)  OFA  will  notify  the  Departments  of 
Defense  and  State,  the  intelligence 
community,  and  any  other  departments, 
agencies  and  their  contractors  that  may 
have  information  concerning  the  item  on 
which  OFA  has  initiated  an  assessment 
Each  such  department  agency,  and 
contractor  shall  provide  to  OFA  aU 
relevant  information  that  it  has 


concerning  the  item.  OFA  wrill  invite 
interested  departments  and  agencies  to 
participate  in  the  assessment  process 
(See  9  791.7(e)  for  details). 

(b)  Data  gathering.  OFA  will  seek  and 
consider  all  available  information  that 
bears  upon  the  presence  or  absence  of 
foreign  availability  including  but  not 
limited  to  that  evidence  set  out  in 

9  791.5  (b)  and  (c)  of  these  regulations. 
As  soon  as  Commerce  initiates  the 
assessment  it  will  seek  evidence 
relevant  to  the  assessment  including  an 
analysis  of  the  military  needs  of  a 
selected  cotmtry  or  countries,  technical 
analysis,  and  intelligence  information 
from  the  Departments  of  Defense  and 
State,  and  other  U.S.  agencies.  Evidence 
is  particulariy  sought  from  industry 
sources  worldwide;  other  U.S. 
organizations:  foreign  governments; 
commercial  academic  and  classified 
data  bases;  scientific  and  engineering 
research  and  development 
organizations;  and  international  trade 
fairs. 

(c)  Analysis.  OFA  conducts  its 
analysis  by  evaluating  whether  the 
reasonable  and  reUable  evidence  that  is 
relevant  to  each  of  the  foreign 
availability  criteria  provides  a  sufficient 
basis  for  a  recommendation  for  a 
determination  that  foreign  availability 
does  or  does  not  exist. 

(d)  Recommendation  and  preliminary 
determination.  (1)  Upon  comfdetion  of 
each  assessment  OFA.  on  the  basis  of 
its  analysis,  recommends  to  the 
Secretary  of  Commerce  that  he  make  a 
determination  either  that  there  is  or  that 
there  is  not  foreign  availability, 
whichever  the  evidence  supports.  OFA's 
assessment  upon  which  OFA  based  its 
recommendation  accompanies  the 
recommendation  to  the  Secretary 

(2)  OFA  will  recommend  on  the  basis 
of  its  analysis  that  the  Secretary 
determine  that  foreign  availability  exists 
to  a  country  when  the  available 
evidence  demonstrates  that  an  item  of 
comparable  quahty  is  available-in-fact 
to  the  country,  from  non-U.S.  sources,  in 
sufficient  quantity  so  that  continuation 
of  the  existing  export  control,  or  denial 
of  the  license  application  in  question 
would  be  ineffective  in  achieving  its 
purpose.  For  a  controlled  country,  such 
control  or  denial  is  'ineffective"  when 
comparable  items  are  available-in-faci 
from  foreign  sources  in  sufficient 
quantities  so  that  maintaining  such 
control  or  denying  a  Ucense  would  not 
be  effective  in  restricting  the  export  of 
goods  and  technology  which  would 
make  a  significant  contribution  to  the 
militfuy  potential  of  any  other  country 
or  combination  of  countries  whidi 
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would  prove  detrimental  to  the  national 
security  of  the  United  States. 

(3)  The  Secretary  makes  his 
determination  of  foreign  availability  on 
the  basis  of  the  OFA  assessment  and 
recommendation;  the  Secretary's 
determination  takes  into  account  the 
evidence  provided  to  OFA,  the 
recommendations  of  the  Secretaries  of 
Defense  and  State  and  any  other 
interested  agencies,  and  any  other 
information  that  the  Secretary  considers 
relevant. 

(4)  For  all  Decontrol  and  Denied 
License  Assessments  (pursuant  to 
section  5(f)(3)  of  the  EAA)  initiated  by  a 
Foreign  Availability  Submission,  the 
Secretary  makes  a  preliminary  or  initial 
determination  within  four  months  of  the 
initiation  of  the  assessment,  and  so 
notifies  the  applicant.  The  Secretary 
submits  positive  preliminary 
determinations  for  review  to  appropriate 
departments  and  agencies. 

(5)  For  self-initiated  or  TAC-initiated 
decontrol  assessments  there  is  no 
preliminary  determination;  the  deadlines 
for  self-initiated  and  TAC-initiated 
assessments  also  are  different  than  the 
deadlines  for  claimant-initiated 
assessments  (See  S  791.7(f)  (2)  and  (3)). 

(e)  Interagency  review.  Commerce 
notifies  all  appropriate  U.S.  agencies 
and  Departments  upon  the  initiation  of 
the  assessment  and  invites  them  to 
participate  in  the  assessment  process. 
For  claimant-initiated  assessments,  the 
Secretary  of  Commerce  provides  a  copy 
of  all  positive  recommendations  and 
assessments  to  interested  agencies  and 
departments  for  their  review  following 
the  Secretary's  preliminary 
determination  of  foreign  availability.  For 
self-initiated  and  TAC-initiated 
assessments,  the  Secretary  will  provide 
all  interested  agencies  an  opportimity  to 
review  and  comment  on  the  assessment. 

(f)  Final  determination  and 
notification.  (1)  For  assessments 
initiated  by  a  Foreign  Availability 
Submission  (claimant  assessments),  the 
Secretary  makes  a  final  determination  of 
foreign  availability  for  all  Decontrol  and 
Denied  License  Assessments  no  later 
than  one  month  following  his 
preliminary  determination,  and  informs 
the  applicant  in  writing.  The  Bureau  of 
Export  Administration  submits  for 
publication  in  the  Federal  Register  a 
notice  to  the  effect  that; 

(i)  Foreign  availability  exists,  and 

(A)  The  requirement  of  a  validated 
license  has  been  removed  or  the  license 
application  in  question  has  been 
approved;  or 

(B)  The  President  has  determined  that 
for  national  security  purposes  the  export 
controls  must  be  maintained  or  the 
license  application  must  be  denied, 


notwithstanding  foreign  availability, 
and  that  appropriate  steps  to  eliminate 
the  foreign  availability  are  being 
initiated;  or 

(C)  In  the  case  of  an  item  controlled 
multilaterally  under  COCOM.  the  U.S. 
Government  will  submit  the  proposed 
decontrol  or  approval  of  the  license  for 
COCOM  review  for  a  period  of  up  to 
four  months  from  the  date  of  the 
publication  oi  the  determination  in  the 
Federal  Register  (The  U.S.  Government 
may  remove  the  validated  license 
requirement  for  exports  to  non- 
controlled  countries  pending  completion 
of  the  COCOM  review  process.);  or 

(ii)  Foreign  availability  does  not  exist. 

(2)  For  all  TAC  Certification 
Assessments,  the  Secretary  makes  a 
foreign  availability  determination  within 
90  days  following  initiation  of  the 
assessment.  OFA  prepares  and  submits 
a  report  to  the  TAC  and  to  the  Congress 
stating  that: 

(i)  The  Secretary  has  found  foreign 
availabihty  and  has  removed  the 
requirement  of  a  validated  export 
license;  or 

(ii)  The  Secreteiry  has  found  foreign 
availability,  but  has  recommended  to 
the  President  that  negotiations  be 
undertaken  to  eliminate  the  foreign 
availability;  or 

(iii)  The  Secretary  has  not  foimd 
foreign  availability. 

(3)  For  self-initiated  assessments  there 
is  no  established  deadline  for  a  foreign 
availability  determination;  however,  the 
Department  is  committed  to  making  and 
publishing  the  foreign  availability 
determination  for  self-initiated 
assessments  within  6  months  upon 
initiation  of  the  assessment. 

(g)  COMCOM  review.  When  the 
Secretary  determines  that  a  COCOM- 
controlled  item  is  available  to  a 
controlled  country,  OFA  submits  the 
determination  to  the  Department  of 
State,  along  with  a  draft  proposal  for  the 
multilateral  decontrol  of  the  item  or  for 
COCOM  approval  of  the  license.  The 
Department  of  State  submits  the 
proposal  or  the  license  to  the  COCOM 
review  process.  COCOM  has  up  to  four 
months  for  review  of  the  proposal 

(h)  Negotiations  to  eliminate  foreign 
availability.  (1)  The  President  may 
determine  that  an  export  control  must 
be  maintained  notwithstanding  the 
existence  of  foreign  availability.  Such  a 
determination  is  called  a  National 
Security  Override  (NSO)  and  is  based 
on  the  President's  decision  that  the 
absence  of  the  control  would  prove 
detrimental  to  the  United  States 
national  security.  Unless  extended  (as 
described  in  paragraph  (h)(7)  of  this 
section),  and  NSO  is  effective  for  six 
months.  Where  the  President  invokes  an 


NSO,  the  U.S.  Government  will  actively 
pursue  negotiations  with  the  government 
of  any  source  country  during  the  six 
month  period  to  eliminate  the 
availabihty. 

(2)  There  are  two  types  of  National 
Security  Overrides: 

(i)  An  NSO  of  a  determination  of 
foreign  availability  resulting  from  an 
assessment  initiated  pursuant  to  Section 
5(f)  of  the  EAA  (claimant  and  self- 
initiated  assessments);  and 

(ii)  An  NSO  of  a  determination  of 
foreign  availability  resulting  from  an 
assessment  initiated  pursuant  to  Section 
5(h)  of  the  EAA  (TAC-certification 
assessments). 

(3)  For  an  NSO  resulting  from  an 
assessment  initiated  pursuant  to  section 
5(f)  of  the  EAA,  the  Secretary  of  any 
agency  may  reconunend  that  the 
President  exercise  his  authority  under 
the  Act  to  retain  the  controls  not 
withstanding  the  finding  of  foreign 
availability. 

(4)  For  an  NSO  resulting  from  an 
assessment  initiated  pursuant  to  section 
5(h]  of  the  EAA,  the  Secretary  of 
Commerce  may  recommend  diat  the 
President  exercise  his  authority  under 
the  Act  to  retain  the  controls  not- 
withstanding the  finding  of  foreign 
availability. 

(5)  Under  £in  NSO  resulting  from  an 
assessment  initiated  pursuant  to  section 
5(f)  of  the  EAA.  the  President  will  notify, 
in  writing,  the  Committee  on  Banking, 
Housing,  and  Urban  Affairs  of  the 
Senate  and  the  Conunittee  on  Foreign 
Affairs  of  the  House  of  Representatives 
that  he  has  initiated  the  required 
negotiations.  The  notice  will  include  an 
explanation  of  the  national  security 
interest  that  necessitates  the  retention 
of  controls. 

(6)  Under  an  NSO  resulting  from  an 
assessment  initiated  pursuant  to  section 
5(f)  of  the  EAA,  the  Bureau  of  Export 
Administration  will  pubUsh  notices  in 
the  Federal  Register  of: 

(i)  The  Secretary's  determination  of 
foreign  availability, 

(ii)  The  President's  decision  to 
exercise  the  National  Security  Override, 

(iii)  a  concise  statement  of  the  basis 
for  the  President's  decision,  and 

(iv)  an  estimate  of  the  economic 
impact  of  the  decision. 

(7)  The  six  month  effective  period  for 
an  NSO  may  be  extended  up  to  an 
additional  12  months  if  prior  to  the  end 
of  the  6  months  the  President  certifies  to 
Congress  that  the  negotiations  are 
progressing,  and  if  he  determines  that 
the  absence  of  the  controls  would 
continue  to  be  detrimental  to  the  United 
States  national  security. 
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(8)  After  the  conclusion  of 
negotiations,  the  Department  of 
Commerce  will  retain  the  control  only  to 
the  extent  that  foreign  availability  is 
eliminated.  If  foreign  availability  is  not 
eliminated,  the  Department  of 
Commerce  will  decontrol  the  item  by 
removing  the  requirement  for  a 
validated  export  hcense  for  the  export 
of  the  item  to  the  destinations  covered 
by  the  assessment  To  the  extent  that 
the  negotiations  are  successful  and  the 
foreign  availability  is  eliminated. 
Commerce  will  remove  the  validated 
license  requirement  for  the  export  of  the 
item  to  any  country  that  is  party  to  the 
agreement  to  ehminate  foreign 
availability. 

(i)  Changes  in  foreign  availability.  If 
OFA  becomes  aware  of  conditions, 
including  new  evidence,  that  casts  doubt 
upon  a  previous  determination  that 
foreign  availabihty  exists  or  does  not 
exist,  the  Office  of  Foreign  Availability 
may  review  the  evidence.  If  the  Office 
finds  that  the  foreign  availability 
previously  determined  no  longer  exists, 
or  that  foreign  availability  not  earlier 
found  now  does  exist,  the  Office  will 
make  a  recommendation  to  the 
Secretary  of  Commerce  for  the 
appropriate  changes  in  the  control.  The 
Secretary  of  Commerce  will  make  a 
determination,  and  the  Bureau  of  Export 
Administration  will  publish  a  Federal 
Register  notice  of  his  determination. 

§  79 1 .8    Eligibility  for  mpMlttad  Nccnslng 
procedures  for  non-controlled  countries. 

(a)  OFA  determines  the  eligibility  of 
an  item  for  Expedited  Licensing 
Procedures  on  the  basis  of  an  evaluation 
of  the  foreign  availability  of  the  item. 
Eligibility  is  specific  to  the  items  and  the 
countries  to  which  they  are  found  to  be 
available. 

(b)  OFA  will  initiate  an  eligibility 
evaluation: 

(1)  On  its  own  initiative; 

(2)  On  receipt  of  a  Foreign 
Availability  Submission;  or 

(3)  On  receipt  of  a  TAC  certification. 

(c)  Upon  initiation  of  an  eligibility 
evaluation  following  receipt  of  either  a 
Foreign  Availability  Submission  or  TAC 
Certification,  the  Bureau  of  Export 
Administration  will  notify  the  claimant 
or  TAC  of  the  receipt  and  initiation  of 
an  evaluation  and  publish  a  Federal 
Register  notice  of  die  initiation  of  the 
evalaution. 

(d)  The  criteria  for  determining 
eligibility  for  Expedited  Licensing 
Procedures  are: 

(1)  The  item  must  be  available-in-fact 
to  the  specified  non-controlled  country 
from  a  foreign  source; 


(2)  The  item  must  be  of  a  quality 
similar  to  that  of  the  U.S.  controlled 
item;  and 

(3)  He  item  must  be  avaiiable-in-fact 
to  the  specified  non-controlled  country 
without  effective  restrictions. ' 

(e)  Within  30  days  of  initiation  of  the 
evaluation,  the  Secretary  of  Commerce 
makes  a  determination  of  foreign 
availability  on  the  basis  of  the  OFA 
evaluation  and  recommendation  which 
takes  into  account  the  evidence  the 
Secretaries  of  Defense,  State,  and  odier 
interested  agencies  provided  to  OFA 
and  any  other  information  that  the 
Secretary  considers  relevant  The 
Secretary  of  Commerce  will  provide  all 
interested  agencies  an  opportunity  to 
review  and  comment  on  the  evaluation. 

(f)  Within  30  days  of  the  receipt  of  the 
Foreign  Availability  Submission  or  TAC 
Certificatioa  the  Bureau  of  Export 
Administration  will  pubUsh  the 
Secretary's  determination  in  the  Federal 
Register,  inform  the  Office  of  Export 
Licensing  that  the  item  is/is  not  eligible 
for  expedited  bcensing  procedures  to  the 
stated  countries,  and,  where 
appropriate,  amend  Supplement  No.  2 
part  791. 

(g)  Following  completion  of  a  self- 
initiated  evalaution.  OFA  will  notify  the 
Office  of  Export  Licensing  of  the 
Secretary's  determination  and,  where 
appropriate,  amend  Supplement  No.  2  to 
part  791.  (Items  exported  to  countries 
listed  in  Supplement  No.  2  to  791  will  be 
Ucensed  in  accordance  with  the 
procedures  in  Section  770.14,  except  that 
the  initial  licensing  action  will  be  within 
20  working  days ) 

(h)  Submissions  and  Certifications  to 
initiate  an  Expedited  Licensing 
Procediu^e  evaluation  must  be  clearly 
designated  on  their  face  as  a  request  for 
Expedited  Licensing  Procedure 
purposes,  must  specify  the  items, 
quantities  and  coimtries  alleged  eligible, 
and  should  be  sent  to:  Director,  Office  of 
Foreign  Availability,  Room  SB  097, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  14th  and 
Pennsylvania  Ave.  NW,  Washington, 
DC  20230. 

§  791^    App— Is  of  negetive  foreign 
availability  determinations. 

Appeals  of  negative  determinations 
will  be  conducted  according  to  the 
standards  and  procedures  set  forth  in  15 
CFR  part  789.  A  Presidential  decision 
(NSO)  to  deny  a  license  or  continue 
controls  notwithstanding  a 
determination  of  foreign  availability 
shall  not  be  subject  to  appeal. 


(791.10    Removal  of  eontroie  on  laae 
soptiistlcated  Items. 

Where  the  Secretary  has  decontrolled 
an  item  for  forei^  availability  reasons, 
he  will  also  remove  national  security 
controls  on  similar  items  that  are 
controlled  for  national  security  reasons 
and  whose  function,  technological 
approach,  performance  thresholds,  and 
other  attributes  that  form  the  basis  for 
national  security  export  controls  do  not 
exceed  the  technical  parameters  of  the 
item  that  Department  of  Commerce  has 
decontrolled  for  foreign  availability 
reasons. 

Supplement  Na  1  to  Part  791 — Evidence 
of  Foreign  Availability 

Below  is  a  list  of  examples  of 
evidence  that  the  Office  of  Foreign 
Availability  has  found  useful  in 
conducting  assessments  of  foreign 
availability.  A  claimant  submitting 
evidence  supporting  a  claim  of  foreign 
availability  should  review  this  list  for 
suggestions  as  evidence  is  collected. 

Acceptable  evidence  indicating 
possible  foreign  availability  is  not 
limited  to  these  examples,  nor  is  any 
one  of  these  examples,  usually,  in  and  of 
itself,  necessarily  sufficient  to  meet  a 
foreign  availability  criterion.  A 
combination  of  several  types  of 
evidence  for  each  criterion  usually  is 
required.  A  Foreign  Availabihty 
Submission  should  include  as  much 
evidence  as  possible  on  all  four  of  die 
criteria  listed  below.  OFA  combines  the 
submitted  evidence  with  the  evidence 
that  it  collects  from  other  sources.  OFA 
evaluates  all  evidence,  taking  into 
account  factors  that  may  include,  but 
are  not  limited  to:  information 
concerning  the  source  of  the  evidence, 
corroborative  or  contradictory 
indications,  and  experience  concerning 
the  reliability  or  reasonableness  of  sudi 
evidence.  OFA  will  assess  all  relevant 
evidence  to  determine  whether  each  of 
the  four  criteria  has  been  met  Where 
possible,  all  information  should  be  in 
writing.  If  information  is  based  on  third 
party  documentation,  the  submitter 
should  pi'ovide  such  documentation  to 
OFA.  If  information  is  based  on  oral 
statements  a  third  party  made,  dw 
submitter  should  provide  a 
memorandum  of  the  conversation  to 
OFA  if  the  submitter  cannot  obtain  a 
written  memorandum  from  the  source. 

OFA  will  amend  this  informational 
hst  as  it  identifies  new  examples  of 
evidence. 

Examples  of  Evidence  of  Foretgn 
Availability 

Tlie  following  u«  intended  as 
examples  of  evidaoce  that  OFA  will 
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consider  in  evaluating  foreign 
availability.  OFA  will  evaluate  all 
evidence  according  to  the  provisions  in 
S  791.7(c)  in  order  for  it  to  be  used  in 
support  of  a  foreign  availability 
determination.  This  list  is  illustrative 
only. 

AvaJlable-in-Fact 

— Evidence  of  marketing  of  an  item  in  a 
foreign  country  (e.g.,  an  advertisement 
in  the  media  of  the  foreign  country 
that  the  item  is  for  sale  there); 

— Copies  of  sales  receipts  demonstrating 
sales  to  foreign  countries; 

— The  terms  of  a  contract  under  which 
the  item  has  been  or  is  being  sold  to  a 
foreign  country; 

— Information,  preferably  in  writing, 
from  an  appropriate  foreign 
government  official  that  the 
government  will  not  deny  the  sale  of 
an  item  it  produces  to  another  country 
in  accordance  with  its  laws  and 
regulations; 

— Information,  preferably  in  writing, 
from  a  named  company  official  that 
the  company  legally  can  and  would 
sell  an  item  it  produces  to  a  foreign 
country; 

— ^Evidence  of  actual  shipments  of  the 
item  to  foreign  countries  (e.g.,  shipping 
documents,  photographs,  news 
reports); 

— ^An  eyewitness  report  of  such  an  item 
in  operation  in  a  foreign  country, 
providing  as  much  information  as 
available,  including  where  possible 
the  make  and  model  of  the  item  and 
its  observed  operating  characteristics; 

— Evidence  of  the  presence  of  sales 
personnel  or  technical  service 
personnel  in  a  foreign  country; 

— Evidence  of  production  within  a 
foreign  country; 

— Evidence  of  the  item  being  exhibited 
at  a  trade  fair  in  a  foreign  country, 
particularly  for  the  purpose  of 
inducing  sales  of  the  item  to  the 
foreign  country; 

— A  copy  of  the  export  control  laws  or 
regulation  of  the  source  country  which 
shows  that  the  item  is  not  controlled; 

— ^A  catalog  or  brochure  indicating  the 
item  is  for  sale  in  a  specific  coimtry. 

■  Foreign  (Non-U.S.)  Source 

— Names  of  foreign  manufacturers  of  the 
item  including,  and  if  possible, 
addresses  and  telephone  numbers; 

— A  report  from  a  reputable  source  of 
information  on  commercial 
relationships  that  a  foreign 
manufacturer  is  not  linked  financially 
or  administratively  with  a  U.S. 
company; 

— ^A  list  of  the  components  in  the  U.S. 
item  and  foreign  item  indicating  model 
numbers  and  their  sources; 


— ^A  schematic  of  the  foreign  item 
identifying  its  components  and  their 
sources; 

— Evidence  that  the  item  is  a  direct 
product  of  foreign  technology  (e.g.,  a 
patent  law  suit  lost  by  a  UA 
producer,  a  foreign  patent); 

— Evidence  of  indigenous  technology, 
production  facilities,  and  the 
capabilities  at  those  facilities: 

— Evidence  that  the  parts  and 
components  of  the  item  are  of  foreign 
origin  or  are  exempt  from  U.S.  export 
licensing  requirements  by  the  Parts 
and  Components  provision  (5  776.12). 

Sufficient  Quantity 

— Evidence  that  foreign  sources  have  the 
item  in  serial  production; 

— ^Evidence  that  the  item  or  its  products 
is  used  in  civilian  applications  in 
foreign  countries; 

— Evidence  that  a  foreign  country  is 
marketing  in  the  specific  country  an 
item  of  its  indigenous  manufacture; 

— ^Evidence  of  foreign  inventories  of  the 
item; 

— Evidence  of  excess  capacity  in  a 
foreign  country's  production  facility; 

— Evidence  that  foreign  countries  have 
not  targeted  the  item  or  are  not 
seeking  to  purchase  it  in  the  West; 

— ^An  estimate  by  a  knowledgeable 
source  of  the  foreign  country's  needs; 

— An  authoritative  analysis  of  the 
worldwide  market  (i.e.,  demand, 
population  rate  for  the  item  for 
various  manufactures,  plant 
capacities,  installed  tooling  monthly 
production  rates,  orders,  sales  and 
cumulative  sales  over  5-6  years). 

Comparable  Quality 

— A  sample  of  the  foreign  item; 

— Operation  or  maintenance  manuals  of 
the  U.S.  and  foreign  items; 

— Records  or  a  statement  from  a  user  of 
the  foreign  item; 

— A  comparative  evaluation,  preferably 
in  writing,  of  the  U.S.  and  foreign 
items  by,  for  example,  a  western 
producer  or  purchaser  of  the  item,  a 
recognized  expert  a  reputable  trade 
publication,  or  independent 
laboratory; 

— ^A  comparative  list  identifying,  by 
manufacturers  and  model  numbers, 
the  key  performance  components  and 
the  materials  used  in  the  item  that 
qualitatively  affect  the  performance  of 
the  U.S.  and  foreign  items; 

— Evidence  of  the  interchangeability  of 
U.S.  and  foreign  items; 

— Patent  descriptions  for  the  U.S.  and 
foreign  items; 

— Evidence  that  the  U.S.  and  foreign 
items  meet  a  pubhshed  industry, 
national,  or  international  standard; 


— A  report  or  eyewitness  account,  by 
deposition  or  otherwise,  of  the  foreign 
item's  operation; 

— Evidence  concerning  the  foreign 
manufacturers'  corporate  reputation; 

— Comparison  of  the  U.S.  and  foreign 
end  item(s)  made  from  a  specific 
commodity  tool(s),  technical  data  or 
device; 

— ^Evidence  of  the  reputation  of  the 
foreign  item  including,  if  possible, 
information  on  iraintenance,  repair, 
performance  and  other  pertinent 
factors. 

Supplement  No.  2  to  Part  791  Items 
Eligible  for  Expedited  Licensing 
Procedures — [Reserved] 

Dated:  November  15, 1989. 
fames  M.  LeMunyon, 
Deputy  Assistant  Secretary  For  Export 
Administration. 

[FR  Doc.  69-272S7  Filed  II-2I789;  8:45  am] 
mxiNQ  cooe  ssio-ot-h 


DEPARTMENT  OF  TRANSPORTATION 
MarMnM  Administration 
[Docket  Na  R-129] 
BIN  2133-AA81 
46  CFR  Part  308 

War  Risk  Insurance 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Maritime  Administration 
(MARAD)  is  proposing  to  amend  the 
war  risk  insurance  regulations  (46  CFR 
part  308)  to  permit  certain  vessels 
registered  in  the  Republic  of  the 
Marshall  Islands  [RMl]  to  become  '  ■ 
eligible  to  apply  for  war  risk  insurance. 
MARAD  administers  these  regulations 
as  a  standby  emergency  program.  Under 
the  existing  regulations  only  vessels 
registered  under  the  laws  of  the  United 
States,  as  well  as  certain  vessels  that 
are  owned  or  controlled  by  U.S.  citizens 
and  registered  under  the  laws  of 
Panama,  Honduras,  Liberia  and  the 
Bahamas,  are  eligible  to  apply  for  war 
risk  insurance  interim  binders.  These 
interim  binders  insure  vessels  against 
liabilities  resulting  from  war  or  warlike 
actions  when  commercial  war  risk 
insurance  is  unavailable  on  reasonable 
terms  and  conditions.  The  proposed 
amendment  would  make  certain  vessels 
regiistered  in  the  RMI  eligible  for  war 
risk  insurance  and  subject  to  the  same 
considerations  now  appUcable  to 
vessels  registered  under  the  laws  of 
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Panama,  Honduras,  Liberia  and  the 

Bahamas. 

DATE:  Comments  must  be  received  on  or 

before  January  8, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edmond  J.  Fitzgerald,  Director,  Office  of 
Trade  Analysis  and  Insurance,  Maritime 
Administration,  Washington,  DC  20590 
or  telephone  (202)  366-2400. 

SUPPLEMENTAL  INFORMATION:  The 

Authority  of  the  Secretary  of 
Transportation  (Secretary)  to  provide 
insurance  and  reinsurance  under  title 
Xn,  Merchant  Marine  Act,  1936.  as 
amended,  46  App.  U.S.C.  1281-1293 
(Act),  was  extended  by  Public  Law  101- 
115  which  was  enacted  into  law  on 
October  13, 1989,  and  which  will  expire 
on  June  30, 1995.  Implementing  war  risk 
insurance  regulations  were  reissued  on 
December  9, 1985  (50  FR  50165)  to 
provide  the  terms  and  conditions  under 
which  war  risk  insurance  interim 
binders  are  issued  for  U.S.-flag  vessels 
and  certain  foreign-flag  vessels  owned 
or  controlled  by  U.S.  citizens. 

As  authorized  by  section  1203  of  the 
Act  (46  App.  U.S.C.  1283).  the  Secretary 
may  provide  war  risk  insurance 
adequate  for  the  needs  of  the 
waterbome  commerce  of  the  United 
States,  if  such  insurance  coverage 
cannot  be  obtained  on  reasonable  terms 
and  conditions  from  companies 
authorized  to  conduct  an  insurance 
business  in  a  state  of  the  United  States. 
The  U.S.  Government's  war  risk 
insurance  program  is  a  standby 
emergency  program.  It  becomes 
effective  simultaneously  with  the 
automatic  termination  of  ocean  marine 
commercial  war  risk  insurance  policies. 
Those  pohcies  are  automatically 
terminated  upon  the  outbreak  of  war, 
whether  declared  or  not,  between  any  of 
the  five  great  powers  (United  States, 
United  Kingdom,  France,  People's 
Repubhc  of  China,  or  the  Union  of 
Soviet  Socialist  Republics)  or  upon  the 
hostile  detonation  of  a  weapon  of  war 
employing  atomic  or  nuclear  fission 
and/or  fusion  or  other  like  reaction  or 
radioactive  force  or  matter. 

This  program  makes  it  possible  for 
applicants  to  obtain  war  risk  insurance, 
underwritten  by  the  U.S.  Government, 
when  such  insurance  is  unavailable  on 
reasonable  terms  and  conditions  in  the 
commercial  market.  It  assures  the 
continued  flow  of  essenual  U.S.  trade, 
while  protecting  the  shipowner  from  loss 
due  to  risks  of  war.    ^ 

A  war  risk  insurance  interim  binder  is 
a  contract  uinder  which  the  U.S. 
Government  agrees  to  provide  the 
applicant  with  war  risk  insurance 
coverage  in  the  interim  period,  after 
termination  of  commercial  insurance 


coveretge,  for  a  fee  and  upon  the 
conditions  set  forth  in  46  App.  U.S.C. 
1282.  An  agent  of  MARAD  issues  the 
interim  binders.  War  risk  insurance 
interim  binder  coverage  is  available  for 
hull,  protection  and  indenmity  and 
second  seamen's  (crew  life,  disability, 
loss  of  effects  and  detention). 

In  1976,  Public  Law  94-523  amended 
the  prior  war  risk  authority  (46  App. 
U.S.C.  1283)  by  requiring  that  the 
Secretary  shall  determine  whether  to 
grant  war  risk  insurance  or  reinsurance 
to  foreign-flag  vessels  based  upon 
consideration  of  "the  characteristics,  the 
employment,  and  the  general 
management  of  the  vessel  by  the  owner 
or  charterer."  This  authority  was 
reinstated  in  1979  and  1985,  and  has 
been  implemented  by  regulations 
published  in  the  Federal  Register  on 
April  3, 1980  (45  FR  22041),  and 
December  9, 1985  (50  FR  50165). 
respectively. 

MARAD's  implementing  regulations 
restrict  foreign-flag  vessel  eligibility  for 
war  risk  insurance  interim  binders.  They 
provide  for  a  case-by-case  review  of 
foreign-flag  vessels  applying  for  war  risk 
insurance  binders  to  assure  the 
continued  deUvery  of  important  U.S. 
cargoes  when  commercial  war  risk 
insurance  is  unavailable  and  to  make  it 
possible  for  the  U.S.  Government  to 
obtain  the  use  of  certain  foreign-flag 
vessels  under  a  Voluntary  Contract  of 
Commitment  (VCC).  Vessels  now 
eligible  to  apply  under  MARAD 
regulations  are  those  that  are 
documented  under  the  laws  of  the 
United  States  (except  sport  fishing 
vessels),  as  well  as  vessels  not  more 
than  20  years  old  that  are  registered 
under  the  laws  of  Panama,  Honduras, 
Liberia  and  the  Bahamas. 

Vessels  registered  under  the  laws  of 
the  RMI  would  become  eligible  under 
this  proposed  rule.  Owners  of  these 
foreign-flag  vessels  must  be  U.S. 
citizens,  or  U.S.  citizen-owned 
corporations,  or  the  vessels  must  be 
under  the  operational  control  of  U.S. 
citizens.  These  vessels  cannot  be 
subject  to  requisition  for  title  or  use  by 
any  national  government,  other  than  the 
U.S.  Government  Further,  the  foreign 
country  in  which  the  vessel  is  registered 
may  not  have  a  statutory  restraint 
preventing  the  U.S.  Government  from 
requisitioning  a  U.S.  citizen-owned  or 
controlled  vessel  registered  in  that 
foreign  country. 

Eligible  foreign-flag  vessels  that 
qualify  for  war  risk  interim  binders  are 
Uiose  that  are:  (1)  Substantially  engaged 
in  the  foreign  commerce  of  the  United 
States  (considered  to  be  so  if  they  carry 
30  percent  of  net  cargo  tonnage,  on  a 
semiannual  basis,  in  the  U.S.  foreign 


conmierce);  (2)  product  tankers  up  to 
90,000  deadweight  tons;  (3)  dry  cargo 
vessels;  (4)  heavy  Uft  vessels;  (5) 
refiigerated  vessels;  (6)  and  other 
classes  of  vessels  in  short  supply  in  the 
U.S.-flag  fleet,  with  special  capabilities. 

If  a  vessel  meets  any  of  these  criteria, 
the  owner  must  affirm  that  it  will:  (1) 
Make  the  vessel  available  during  a  U.S. 
national  emergency  to  serve  the  U.S. 
economy  or  cooperate  with  U.S.  military 
authorities  under  section  902  of  the  Act 
(46  App.  U.S.C.  1242);  (2)  maintain  it  in 
its  eligible  category;  and  (3)  report  its 
location  to  the  U.S.  Coast  Guard. 

Vessels  owned  or  controlled  by  U.S. 
citizens  and  registered  under  the  laws  of 
a  foreign  government  are  subject  to  the 
laws  of  the  country  of  registry.  Such 
laws  may  prevent  U.S.  citizens  or  U.S. 
operators  of  a  foreign-flag  vessel  from 
making  that  vessel  available  to  the  U.S. 
Government  during  periods  of  U.S. 
national  emergency.  MARAD's 
regulations  require  that  applicants  for 
war  risk  insurance  on  a  foreign-flag 
vessel  submit  with  their  application  a 
certified  copy  of  the  evidence  of  any 
official  action  or  approval  required  by 
the  government  of  the  country  of  registry 
as  a  prerequisite  to  the  execution  of  a 
VCC  with  the  U.S.  Government  (46  CFR 
308.3(d)(4)).  The  VCC  between  the  U.S. 
Government  (MARAD)  and  the  vessel's 
U.S.  citizen  applicant  makes  that  vessel 
available  to  the  United  States  during 
any  period  in  which  vessels  may  be 
requisitioned  under  section  902  of  the 
Act  (46  App.  U.S.C.  1242),  i.e.,  whenever 
the  President  proclaims  that  there  is  a 
national  emergency  or  that  security  or 
the  national  defense  make  it  advisable. 

This  NPRM  is  issued  in  recognition  of 
legislation  enacted  by  the  RMI  in  1987 
creating  a  ship  registry.  The  RMI 
became  a  sovereign  nation  on  October 
21, 1986,  with  the  signing  of  a  Compact 
of  Free  Association  (Pub.  L  99-239), 
which  creates  a  special  relationship 
between  the  United  States  and  the 
Republic  of  the  Marshall  Islands.  Under 
the  terms  of  the  Compact,  the  RMI  has 
turned  over  its  defenses  to  the  United 
States  in  return  for  a  pledge  of  foreign 
aid  for  a  period  of  15  years.  The 
Compact  is  renewable  at  the  end  of  this 
period. 

Under  the  Compact  of  Free 
Association,  The  Marshalls  are 
embarking  upon  an  aggressive  program 
of  economic  development.  Provisions  of 
the  Compact  assure  the  support  and 
cooperation  of  many  U.S.  Federal 
Agencies  in  creating  for  the  Marshall 
Islands  those  social  services  and 
economic  services  enjoyed  by  U.S. 
citizens.  As  part  of  this  development 
program,  in  1987,  the  Marshall  Islemda 


BEST  COPY  AVAILABLE 


48£a2  federal  Ragtelar  /  Vol.  54,  No.  224  /  Wednesday,  November  22,  1966  /  Proposed  Rules 


passed  a  Maritime  Act  creating  a  ship 
registry.  The  Maritime  Act  has  no 
statutory  restraints  preventing  the  U.S. 
Government  hxim  requisltioDing  a  U.S. 
citizen-owned  or  controlled  vessel 
registered  in  RML 

Since  the  implementation  of  the 
Maritime  Act  of  1987,  the  Republic  of  the 
Marshall  Islands  has  moved  to  adhere  to 
Conventions  of  the  International 
Maritime  Organization  (IMO)  relating  to 
maritime  safety.  To  date,  the  following 
five  treaties  are  in  full  force  and  effect 
for  the  Marshall  Islands: 

Convention  on  the  International  RegulatioiM 

for  Preventing  CoUisions  at  Sea.  1072.  as 

amended.  (COLRECS): 
International  Convention  for  the  Safety  of 

Ufe  at  Sea  (1974)  (SOLAS); 
Protocol  of  1978  amending  International 

Convention  for  the  Safety  of  Life  at  Sea; 
International  Load  Line  Convention  (1966); 

and 
International  Convention  for  the  Prevention 

of  Pollution  from  Ships.  1973,  as  amended. 

(MARPOL). 

The  safety  standards  for  the  issuance 
of  a  permanent  Certificate  of 
Registi-ation  in  the  RMI  are: 

(1)  A  valid  certificate  issued  by  any  of 
the  authorized  Classification  Societies 
(American  Bureau  of  Shipping,  Lloyd's 
Register,  Bureau  Veritas, 
Germanischer  Lloyd.  Nippon  Kaiji 
Kyokai,  Norske  Veritas)  with  respect 
to  Cargo  or  Passenger  Siafety 
Equipment;  Cargo  or  Passenger  Ship 
Safety  Construction;  International 
Loadline;  International  Tonnage 
Measurement;  Prevention  of  Pollution 
from  Ships;  and  such  other  certificates 
as  may  be  appUcable  pursuant  to  the 
IMO  convention; 

(2)  A  Certificate  of  Seaworthiness  of  the 
ship  submitted  to  the  Marshall  Islands 
Maritime  Authority  (MIMA)  by  the 
respective  authorized  Classification 
Societies  prior  to  the  registration  of 
the  ship;  and 

(3)  A  Ship  Radio  Station  License  issued 
by  MIMA  upon  completion  of 
satisfactory  inspection  by  a  MIMA 
marine  inspector  or  surveyors  of 
authorized  Classification  Societies. 
The  following  safety  inspections  are 

required: 

(1)  Prior  to  registration — A  safety 
inspection  shall  be  conducted  to  the 
satisfaction  of  a  MIMA  marine 
inspector 

(2)  Annual— A  MIMA  Marine  inspector 
shall  conduct  an  annual  safety 
inspection  and  also  shall  conduct  a 
safety  inspection  at  the  time  when  a 
safety  inspection  is  being  carried  by 
the  surveyors  of  authorized 
classification  soaeties:  and 

(3)  Upon  entering  a  U3.  port — Safety 
inspections  by  USCG  may  be 


conducted  upon  ship's  entering  U.S. 

ports. 

As  a  result  of  a  review  of  the  RMI 

Maritime  Act,  the  U.S.  Navy  now 
regards  U.S.  citizen-owned  or  controlled 
vessels  registered  in  the  RMI  as 
providing  available  cargo  capacity  to  be 
relief  upon  to  contribute  to  the  cargo 
seaHft  capability  support  complementing 
U.S.  strategic  defense  requirements.  The 
U.S.  Navy  has  requested  that  MARAD 
provide  war  risk  insurance  for  certain 
RMI  vessels,  as  appropriate.  MARAO 
believes  that  RMI  registry  would  be  an 
attractive  option  to  some  U.S.  citizen 
owners  of  eligible  vessel  types  that  are 
now  imder  foreign  registry. 

Accordingly,  MARAD  is  proposing  to 
amend  its  regulations  at  46  CFR  part  308 
to  provide  that  certain  vessels  registered 
in  the  RMI  be  eligible  for  war  risk 
insurance  interim  binders.  Such  vessels 
could  serve  the  national  economy  and 
the  national  defense  needs  of  the  United 
States. 

Analysis  of  Regulatory  Impact 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  agencies,  or  geographic 
regions.  Furthermore,  it  will  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  the  economic 
impact  has  been  found  to  be  minimal. 

This  rulemaking  does  not  involve  any 
change  in  important  Departmental 
policies,  and  is  not  considered 
significant  tinder  DOT  regulatory 
policies  and  procedures  (44  FR 11034; 
February  28, 1979).  RMI  law  now  allows 
entities  registering  their  vessels  in  the 
RMI  to  quaUfy  for  U.S.  Government 
issued  war  risk  insurance  binders, 
subject  to  enabling  amendments  to 
MAJRAD  regulations.  There  are 
presenUy  five  vessels  registered  under 
the  RMI-flag,  none  of  which  would  be 
eligible  for  war  risk  insurance  interim 
binders  because  none  are  owned  by  U.S. 
citizens  or  U.S.  citizens  owned 
corporations,  or  are  under  the 
operational  control  of  U.S.  citizens.  The 
U.S.  Navy  has  formally  recommended  to 
MARAD  that  eligibility  for  war  risk 
insurance  interim  binders  be  extended 
to  the  RMI. 

Since  the  rule  principally  affects  tfie 
owners  and  operators  of  large 
commercial  ships,  the  Maritime 


Administrator  certifies  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C  601-612), 

This  rulemaking  does  not  significantly 
affect  the  environment.  An 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1960.  It  has 
also  been  reviewed  under  Executive 
Order  12612,  Federalism,  and  it  has  been 
determined  that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment. 

This  rule  would  amend  the  regulations 
at  46  CFR  part  308,  which  contain 
information  collecUoo  requirements  in 
S  §  308.3  and  306.6.  The  information 
collection  for  vessels  that  are  registered 
in  the  RMI  will  be  identical  to  that 
which  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Redaction  Act  of 
1980  (44  U.S.C.  3501  et  seq.).  lliese  new 
forms  were  approved  for  use  in  May 
1989  (under  OMB  Contivl  No.  213^-0011) 
and  are  now  entitled:  War  Risk 
Insurance  Application  (Form  MA-628); 
War  Risk  Insurance  Binder  (Form  MA- 
942);  Vessel  Data  (Form  MA-ezs);  and 
Underwriting  Agency  Agreement  (Form 
MA-355J. 

List  of  Subjects  in  46  CFR  Part  306 

Maritime  carriers.  War  risks 
insurance. 

Accordingly,  46  CFR  part  308  is 
proposed  to  be  amended  as  follows: 

PART  308  [AMENDED] 

1.  The  authority  citation  for  part  306 
continues  to  read  as  follows: 

Authority:  Sees.  204, 1202, 1203, 1209, 
Merchant  Marine  Act.  1936,  as  amended  (46 
App.  U.S.C  1114, 1282, 1283, 1289);  40  U.S.& 
1.66. 

§308.2    (Amended) 

2.  Section  308.2(a]  is  amended  by 
inserting  between  the  word  "Bahamian." 
and  the  word  "or,"  the  words  "Republic 
of  the  Marshall  Islands." 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20803  War  Risk  Insurance) 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  16, 1989. 
fames  E.  Saaii. 
Secretary. 
(FR  Doc.  80-27384  Filed  11-21-80;  8:46  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-491,  RM-6945] 

Radio  Broadcasting  Services; 
Brantley,  AL 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Crenshaw  Broadcasting  Company, 
seeking  the  allotment  of  Channel  262A 
to  BranUey,  Alabama,  as  that 
community's  second  local  FM  broadcast 
service.  Reference  coordinates  for  this 
proposal  are  31-36-00  and  86-17-44. 
DATES:  Comments  must  be  filed  on  or 
before  January  5, 1990,  and  reply 
comments  on  or  before  January  22, 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Crenshaw 
Broadcasting  Company,  Attn:  Steven  D. 
Lester,  627  Edgewood  Acres,  Luveme, 
AL  36049. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-^91,  adopted  October  19, 1989,  and 
released  November  14, 1989.  The  full 
text  of  this  Cotimiission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1919  M 
Sti^et,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti«et.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  ths  natter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regsirding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 


list  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conununicationa  Commission. 
Karl  Kensinger, 

Chief,  Allocationa  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-27371  Filed  11-21-89;  8:45  am] 

SILUNO  CODE  STIT-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  89-408,  RM-6916] 

Radio  Broadcasting  Services;  Bethany 
BMCh,DE 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Alfred  R. 
Campagnone,  proposing  the  allotment  of 
Channel  278A  to  Bethany  Beach. 
Delaware,  as  that  commiuiity's  second 
FM  service.  The  coordinates  for  this 
allotment  are  North  Latitude  38-32-22 
and  West  Longitude  75-03-20. 
DATES:  Comments  must  be  filed  on  or 
before  January  8, 1990,  and  reply 
comments  on  or  before  January  23. 1990. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Alfred  R. 
Campagnone,  GM.,  c/o  WNRK  (AM) 
Radio  Station,  496  Walther  Road, 
Newark,  Delaware  19713. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  Is  a 

synopsis  of  the  Commission's  Notice  of 
Ftoposed  Rule  Making,  MM  Docket  No. 
89-498,  adopted  October  24, 1989,  and 
released  November  15, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti-eet,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conmiission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti^et  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Kail  A  Ksnsinger, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89^27363  Filed  11-21-89;  a-4S  am] 

BIUJNQ  COOE  (713-01-H 

47  CFR  Part  73 

[MM  Docket  No.  69-497,  RM-68771 

Radio  Broadcasting  Sendee^ 
Apalachlcola,  FL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Richard  L 
Plessinger,  Sr.,  proposing  the 
substitution  of  Channel  293C1  for 
Channel  265A  at  Apalachlcola,  Florida, 
£md  the  modification  of  his  license  for 
Station  WOYS  (FM)  to  specify  operation 
on  the  higher  powered  chaimel.  Channel 
293C1  can  be  allotted  to  Apalachlcola  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.7  kilometers  (6.1  miles]  east  at 
WOYS's  current  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  29-43-57  and  West  Longitude 
84-53-24. 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1990,  and  reply 
comments  on  or  before  January  23, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Kenneth  E. 
Hardman.  1200  29th  Sti^et,  NW.. 
Washington.  DC  20007,  (Attorney  for 
petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
89-497,  adopted  October  24, 1989,  and 
released  November  15, 1989.  The  full 
text  of  this  Commission  decision  is 
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available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street,  NW,  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
considers  tion  cr  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  inlormalion  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commissioa 
Kari  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc  88-27367  Fded  11-21-89;  8:45  am] 

WLUNO  COOE  t71X-01-M 


47  CFR  Part  73 

[MM  Docket  Na  89-485,  RM-89421 

Radio  Broadcasting  Services;  Craston, 
lA 

AQENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  G.O.  Radio, 
Ltd.  seeking  the  substitution  of  Channel 
287C3  for  Channel  269A  at  Creston. 
Iowa,  and  the  modification  of  its  license 
for  Station  KUR-FM  accordingly. 
Channel  267C3  can  be  allotted  to 
Creston  in  compliance  with  the 
Commission's  Tninimnm  distance 
separation  requirements  and  can  be 
used  at  Station  lOTR-FM's  present 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  41-05-41 
and  West  Longitude  94-22-30.  In 
accordance  with  5  1  •420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  the  channel  at  Creston  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  iirterested 
parties. 


DATES:  Comments  most  be  filed  on  or 
before  January  8, 1990,  and  reply 
comments  on  or  before  January  23. 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Glenn  R.  Olson,  President 
G.O.  Radio.  Ltd.,  P.O.  Box  550,  Webster 
City,  Iowa  50595  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPtCMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Ptoposed  Rule  Making,  MM  Docket  No. 
69-465,  adopted  October  19, 1988,  and 
released  November  15, 1960.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti^et.  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti^et  NW.,  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kati  A  Kanxingsr, 

Chief,  AJlocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  89-27360  Piled  11-21-89;  8:45  am] 
MUJNO  cooc  cria^vM 


47  CFR  Part  73 

[MM  Docket  No.  89-492,  RM-9900] 

Radio  Broadcasting  Sarvfcas;  Datroit 
Lakes,  UN 

AQCNCv:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  filed  by  Robert 
D.  Spilman,  proposing  the  allotment  of 
FM  Channel  272C2  to  Detioit  Lakes, 
Minnesota.  There  is  a  site  restriction  3.6 
kilometers  north  of  the  community, 
Canadian  concurrence  will  be  sought  for 
this  allotment  at  coordinates  46-50-48 
and  95-50-05. 

DATES:  Comments  must  be  filed  on  or 
before  January  5, 1990,  and  reply 
comments  on  or  before  January  22. 1990. 

aodreses:  Federal  Communications 
Commision.  Washington.  DC  20654.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Eugene  T.  Smith,  715  G 
Sti-eet  SE.,  Washington,  DC  20003, 
(Counsel  for  the  petitioner). 

FOR  FURTHER  INFORMATTON  CONTACR 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
69-492,  adoped  October  23, 1989.  and 
released  November  14. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti-eet,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Sti^et,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  informaticm  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicattooa  Commission. 
KariKflMiaear. 

Chief  Allocations  Branch.  Policy  aitd Rales 

Division,  Mass  Media  Bureau. 

[FR  Doc  89-27366  Filed  11-21-88: 8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  89-499.  RM-6928] 

Radio  Broadcasting  Services;  Saint 
Robert  and  Sparta,  MO 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
conmients  on  a  petition  filed  by  James  L 
Gardner,  proposing  the  substitution  of 
FM  Channel  243C2  for  Channel  243A  at 
Sparta,  Missouri.  Petitioner  also 
requests  modification  of  his  license  for 
Station  KLTQ  to  specify  operation  on 
Chaimel  243C2.  The  coordinates  for 
Channel  243C2  are  36-56-23  and  93-17-15. 
To  accommodate  the  upgrade  at  Sparta, 
it  is  necessary  to  substitute  Channel 
255A  for  Channel  243A  (vacant)  at  Saint 
Robert,  Missouri.  One  application  is  on 
file  for  the  channel  at  Saint  Robert  The 
coordinates  for  Channel  255A  are  37-49- 
41  and  92-10-39. 

dates:  Comments  must  be  filed  on  or 
before  January  8, 1990,  and  reply 
comments  on  or  before  January  23, 1990. 
ADDRESSES:  Federal  Commuiucations 
Commission,  Washington,  DC  20554.  In 
addition  to  fihng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Colby  M.  May,  May  ft 
Dunne,  Chartered.  1000  'Thomas 
Jefferson  Sheet  NW.,  Suite  520, 
Washington,  DC  20007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Ptoposed  Rule  Making,  MM  Docket  No. 
89-499,  adopted  October  24, 1989.  and 
released  November  15, 1989.  The  full 
text  of  this  Commission  dedsion  is 
availabe  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Sti^et  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contiactors,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Stieet  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  metier  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

list  of  Subjects  in  47  CFR  Part  79 

Radio  broadcasting. 

Federal  Communications  Commission. 

Karl  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  89-27366  FUed  11-21-89;  8:45  am] 

BiLUNO  COOE  sria-oi-M 

47  CFR  Part  73 

[MM  Docket  No.  89-4S4,  RM-6972] 

Radio  Broadcasting  Services; 
Edinboro,  PA 

agency:  Federal  Commimications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Wincapp 
Broadcasting,  Inc.  seeking  the 
substitution  of  Channel  250B1  for 
Channel  250A  at  Edinboro, 
Peimsylvania,  and  the  modification  of 
its  license  for  Station  WMYJ 
accordingly.  Channel  250B1  can  be 
allotted  to  Edinboro  in  comphance  with 
the  Commission's  minimum  distance 
sepuation  requirements  with  the 
exception  of  a  short-spacing  to  Station 
CHTZ-FM,  Channel  249B,  St.  Catharines. 
Ontario,  Canada,  and  can  be  used  at  the 
station's  present  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  41-57-59  and  West  Longitude 
80-06-40.  Canadian  concurrence  as  a 
specially  negotiated  allotment  is 
required  since  Edinboro  is  located 
within  320  kilometers  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  January  5, 1990,  and  reply 
comments  on  or  before  January  22, 1980. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Sidney  White  Rhyne,  Esq., 
Mark  N.  Lipp,  Esq.,  Mullin,  Rhyne, 
Emmons  ft  'Topel  P.C,  1000  Connecticut 
Avenue,  NW.,  Suite  500,  Washington, 
DC  20036  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-484,  adopted  October  19, 1989,  and 


released  November  14, 1989.  The  fall 

text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1919  M 
Sti-eet  NW.,  Washingtoa  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Sti-eet  NW..  Suite  140, 
Washington,  DC  20037, 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  Issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73: 

Radio  broadcasting. 
Federal  CommunicatioDS  Commission. 
Kail  A  Kensinger, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  89-27370  Filed  11-21-89;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  89-495,  RM-6940] 

Radio  Broadcasting  Services;  Cuiebry, 
PR 

AGENCY:  Federal  Conununications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Maria  del 
Carmen  Aviles  seeking  the  allotment  of 
Channel  293A  to  Culebra,  Puerto  Rico, 
as  its  first  local  FM  service.  Charmel 
293A  can  be  allotted  to  Culebra  in 
compliance  with  the  Commission's 
miiumum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  18-16-18 
and  West  Longitude  65-16-06.  Aviles  is 
requested  to  furnish  information  to 
demonsfrate  that  Culebra  qualifies  as  a 
community  for  allotment  purposes. 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1990,  and  reply 
comments  on  or  before  lanuary  23, 1990. 


t8286 


TaHnr 


Vol.  54,  No.  224  /  Wednesday.  November  22.  1989  /  Proposed  Rules 


addresses:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  Hling  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant. 
as  follows:  Maria  del  Carmen  Aviles, 
Apt  631.  Fajardo,  Puerto  Rico  00648 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-495,  adopted  October  24, 1989,  and 
released  November  15. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

Kari  A.  Kensiiiger. 

Chief,  AllocaUona  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  80-2736d  Filed  11-22-69;  8:45  am] 

MiXMQ  COM  sris-oia-H 

47  CFR  Part  73 

[MM  Dockat  Na  89-496,  RM-6971] 

Radio  Broadcasting  Sarvlcas; 
Georgetown  and  Myrtle  Beach,  SC 

AOENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Coastline 
Communications  of  Carolina,  Inc. 
seeking  the  Reallotment  of  Chaimel 
249C2  from  Georgetown,  South  Carolina, 
to  Myrtle  Beach,  South  Carolina,  and  the 
modification  of  its  license  for  Station 
WBPR  accordingly.  Channel  249C2  can 
be  allotted  to  Myrtle  Beach  in 
compliance  with  the  Commission's 
minimum  distance  Separation 
requirements  and  can  be  used  at  Station 
WBPR's  present  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  33-35-27  and  West  Longitude 
79-02-53.  In  accordance  with  Section 
1.420(i]  of  the  Com  nission's  Rules,  we 
will  not  accept  competing  expressions  of 
interest  in  use  of  the  channel  at  Myrtle 
BeacL 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1990  and  reply 
comments  on  or  before  January  23, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Christine  D.  McLaughlin, 
Esq..  Fletcher,  Heald  &  Hildreth.  1225 


Connecticut  Avenue.  NW^  Suite  400. 
Washington.  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-496.  adopted  October  24, 1989,  and 
released  November  15, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230)  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc  89-27364  Filed  11-21-69;  8:45  am] 
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Tfiis  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
puUic.  Notices  of  heanngs  and 
investigations,  committee  iT»eelings,  agency 
decisions  arKJ  rulings,  delegations  of 
authority,  filng  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTIMENT  OF  AGRiCULTURE 

SmaN  Business  Conrtpetitiveness 
Demonstration  Program 

AGENCY:  Office  of  the  Secretary. 
Assistant  Secretary  for  Administration. 
USDA. 

ACTION:  Notice  and  request  for 
informatiotu 

summary:  Section  712(c)  of  the  Business 
Opportunity  Development  Reform  Act  of 
1988,  Public  Law  100-656  (the  Act),  as 
amended,  requires  ten  participating 
agencies,  including  USDA,  to 
"implement  a  program  to  expand  small 
business  participation  in  the  agency's 
acquisition  of  selected  products  and 
services  in  10  industry  categories  which 
have  historically  demonstrated  low 
rates  of  small  businsess  participation." 
In  accordance  with  the  final  policy 
directive  issued  by  the  Small  Business 
Administration  (SBA)  and  the  Office  of 
Federal  Procurement  Policy  (OFPP) 
implementing  title  VII  of  the  Act  USDA 
hereby  announces  and  solicits 
comments  on  its  program  for  expansion 
of  small  business  participation  in  the  10 
industry  categories  selected  to  be 
targeted.  USDA  also  solicits  information 
from  firms  wishing  to  participate  in  the 
program. 

DATE:  Comments  are  due  in  writing  on 
or  before  December  22. 1989. 
ADDRESS:  Comments  should  be 
addressed  to;  Gerardo  Franco,  U.S. 
Department  of  Agriculture,  Office  of 
Advocacy  and  Enterprise,  Small  and 
Disadvantaged  Business  Utilization 
(SDBU),  Room  124-W,  Administration 
Building.  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerardo  Franco  at  (202)  447-7117. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  Vn  of  the  Business  Opportunity 
Development  Reform  Act  of  1988,  Public 
Law  100-856,  as  amended,  established  a 


pilot  program  to  test  the  competitiveness 
of  small  business  in  federal  contracting 
know  as  the  Small  Business 
Competitiveness  Demonstration 
Program  (the  Program).  In  sunmiary,  the 
Program  is  designed  to  test  the  ability  of 
small  businesses  to  compete  in  four 
designated  industry  groups  (DIGS), 
without  the  assistance  of  set-asides  and 
to  measure  the  extent  to  which  awards 
are  made  to  a  new  category  of  small 
businesses  known  as  emerging  small 
businesses  (ESB's).  The  Program  also  is 
designed  to  demonstrate  whether  small 
business  involvement  can  be  increased 
in  10  industry  categories  traditionally 
lacking  small  business  participation. 

Ten  agencies  have  been  identified  to 
participate  in  the  program,  which  is  to 
be  conducted  over  a  period  of  four 
years,  ending  on  December  31. 1992. 

The  Program  is  to  be  conducted  under 
the  authority  of  section  15  of  the  Office 
of  Federal  Procurement  Policy  (OFPP) 
Act.  The  Small  Business  Administration 
(SBA)  is  to  act  as  the  executive  agent  for 
OFPP  in  conducting  the  test. 

The  policies  and  procedures  for 
implementing  the  test  are  set  forth  in  the 
joint  SBA/ OFPP  final  policy  directive 
that  was  published  in  the  Federal 
Register  on  September  12, 1989  (54  FR 
37741). 

The  USDA  Competitiveness 
Demonstration  Program 

/.  Designated  Industry  Groups  (DIGS) 

The  Designated  Industry  Groups  as 
defined  in  die  Act  are:  Construction 
(excluding  dredging),  refuse  systems  and 
related  services  (includng  portable 
sanitation  services),  architectural  and 
engineering  services  (including 
surveying  and  mapping)  and  non- 
nuclear  ship  repair  services. 

Small  business  set-aside  procedures 
are  not  to  be  used  to  satisfy 
procurement  requirements  over  $25,000 
in  a  designated  industry  group,  unless 
the  USDA  level  of  participation  falls 
below  a  40  percent  level,  as  determined 
by  quarterly  reviews  of  procurement 
data.  However,  these  requirements  will 
still  be  considered  for  procurement 
imder  the  8(a)  contracting  authority. 
Quarterly  reviews  and  reporting  will  be 
conducted  by  the  USDA  Office  of 
Advocacy  and  Enterprise  (OAE)  Small 
and  Disadvantaged  Business  Utilization 
(SDBU)  Office,  in  conjunction  with  the 
Office  of  Operations  (00).  If  the  USDA 
level  of  participation  falls  below  40 


percent  in  any  designated  industry 
group,  set-aside  procedures  may  be 
instituted  at  the  discretion  of  OAE/ 
SDBU.  USDA  agencies  will  be  notified 
of  any  changes  to  Departmental 
soticitation  practices  applicable  to  the 
quarter  following  completion  of  the 
review  indicating  the  need  for  such 
changes. 

Procurement  requirements  of  $25,000 
or  less  within  he  DIGS  are  to  be 
reserved  for  ESB's,  provided  that  a 
reasonable  expectation  exists  that 
competitive  responses  will  be  received 
from  two  or  more  responsible  concerns. 
If  no  such  expectation  exists, 
requirements  are  to  be  procured  in 
accordance  with  the  set-aside 
provisions  of  Federal  Acquisition 
Regulation  (FAR)  subpart  13.105, 
subpart  19.5  or  19.8. 

USDA  agencies  shall  undertake  all 
practical  efforts  to  identify  potential 
ESB's  for  solicitation  and  inclusion  in 
their  source  lists.  Size  information  may 
be  obtained  from  previous  responses  to 
solicitations;  prescribed  clauses 
concerning  small  business  size;  from 
outreach  efforts  conducted  by  the 
contracting  activity  or  fit)m  any  other 
alternative  means  including  SBA,  SDBU, 
Dun  and  Bradstreet  or  similar  business 
profile  lists. 

//.  Targeted  Industry  Categories  (TICS) 

The  policy  directive  provides  that  the 
TICS  for  enhanced  small  business 
participation  are  to  be  determined  by 
each  participating  agency,  in 
consultation  with  SBA.  Agencies  are 
required  to  develop  and  implement  a 
program  consistent  with  its  procurement 
needs  and  the  requirements  of  the  law. 
The  products  and  services  selected  shall 
be  drawn  from  industry  categories  that: 

— ^Are  the  recipients  of  substantial 
purchases  by  the  federal  government 

— Have  less  than  10  percent  of  such 
aimual  purchases  made  &om  small 
businesses;  and 

— Have  siginificant  amounts  of  small 
business  productive  capacity  that  has 
not  been  utilized  by  the  government 

a.  Selection  of  the  USDA  TICS 

In  consultation  with  SBA,  USDA  has 
selected  10  Federal  Procurement  Data 
System  (FPDS)  codes  suitable  for 
inclusion  in  the  program.  The  selected 
codes  show  less  than  10  percent  average 
rate  of  small  business  participation. 
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substantial  agency  procurements  and 
potential  small  business  capacity. 

The  extent  of  participation  and  of 
expenditures  with  small  business  was 
determined  from  historical  procurement 
data  for  the  previous  three  Fiscal  years 
(FY  86-88)  and  feedback  from  procuring 


activities  on  projected  requirements. 
The  determination  as  to  the  availability 
of  small  businesses  was  based  on  an 
analysis  of  previous  small  business 
activity  in  the  USDA  market  place, 
consultation  with  SBA  and  Procurement 
Automated  Source  System  (PASS) 


research  by  Standard  Industrial 
Classification  (SIC)  and  by  Federal 
Procurement  Data  System  codes. 

The  10  Industry  Categories  selected 
for  the  program,  as  defmed  by  FPDS 
codes  and  potential  SIC  codes  that  may 
be  affected  are: 


FPOS 
cod* 


Description 


Four 
year 


Potential 
SIC  code(s) 


Applicable 

size 
standard 


B544 

J070 
N070 

T099 


U006 


W036 


6810 


7021 
8105 

8405 


Technology  Studies  (Old  R544).. 


Mainterwnce  and  Repair/ AOP  Equipment . 
Irfstallation  of  ADP  Equipment 


Other  Photo/Mapping/Printing  Services . 


Vocational/Technical  Training . 


Leasing  Special  Industrial  Machinery.. 


Chemical  Products.. 


AOP  Central  Processing  Units. 


Bags  and  Sacks.. 


Outwear    Men's. 


20 


10 
10 

"26 


10 


10 


9 

10 


11 


8731 
8999 
7378 
7373 
7379 
2741 
2759 
7336 
7389 
8249 
8299 
8331 
3555 
3823 
7359 
2813 
2819 
2836 
2869 
2879 
2891 
3571 
5734 
2299 
2673 
2674 
2329 
2385 


500  EMP 
S  3.5  M 
S12.5  M 
S  7.0  M 
S12.5  M 
500  EMP 
500  EMP 
S  3.5  M 
$  3.5  M 
S  3.5  M 
$12.5  M 
S  3.5  M 
500  EMP 
500  EMP 
$  3.5  M 
1.000  EMP 
1,000  EMP 
500  EMP 
1,000  EMP 
500  EMP 
500  EMP 
1.000  EMP 
S  4.5  M 
500  EMP 
500  EMP 
500  EMP 
500  EMP 
500  EMP 


Notes:  Dollar  Values  are  in  millions.  EMP  denotes  number  of  employees. 


For  more  information  on  size 
standards  and  definitions  consult  FAR 
Subpart  19.1  Size  Standards. 

b.  Policy  and  Implementation  Initiatives 

-  The  USDA  will  aggressively  promote 
increased  small  business  participation 
in  the  targeted  categories  by 
encouraging  joint  efforts  and  teaming 
arrangements  among  capable  small 
businesses,  establishing  realistic  long 
term  goals  and  aggresively  monitoring 
achievements. 

USDA  agencies  shall  maximize  their 
efforts  in  the  selected  categories  and 
provide  assistance  to  small  businesses 
through  increased  use  of  set-asides  and 
outreach  activites.  All  TICs  procurement 
requirements,  regardless  of  dollar  value, 
shall  be  considered  for  small  business 
set-asides  or  8(a)  contracting  pursuant 
to  far  19.501  and  19.803,  respectively. 
Contracting  activities  are  required  to 
notify  the  OAE/SDBU  office  if  a 
requirement  is  not  set-aside.  A  copy  of 
the  solicitation  is  to  be  sent  along  with 
the  notification. 


The  SBA  PASS  will  not  be  the  primary 
source  for  retrieving  information  on 
available  firms.  In  addition,  the  SDBU 
office  will  maintain  a  data  base  of  firms 
capable  fo  performing  requirements  in 
the  selected  categories  and  will  share 
the  information  with  USDA  agencies 
upon  request. 

Small  businesses  interested  in 
participating  in  the  Program  are  urged  to 
register  with  PASS  and  to  contact  the 
SDBU  office  to  indicate  interest  in  the 
Program.  When  contacting  SDBU  please 
provide  a  brief  capability  statement  and 
indicate  the  specific  TIC,  small  business 
size  and  whether  the  firm  is  interested 
in  particpating  in  joint  ventures. 

Dated:  November  15. 1989. 

John  |.  Franke,  Jr., 

Assistant  Secretary  for  Administration. 

[FR  Doc.  89-27385  Filed  ll-21-«9;  8:45  am] 

WUJNQ  COOE  3410-S4-II 


Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 


Cooperative  Management  of  Greater 
Yellowstone  Area,  Montana,  Idaho, 
and  Wyoming 

aqency:  Forest  Service,  USDA  and 
National  Park  Service,  Interior. 
action:  Notice:  Plans  to  Develop  an 
Interagency  Framework  for  the 
cooperative  management  of  the  Greater 
Yellowstone  Area. 

summary:  The  Forest  Service  and  the 
National  Park  Service  give  notice  of 
plans  to  develop  a  coordination  process 
that  will  result  in  a  management 
document  called  "The  Vision — A 
Management  Framework  for  the  Greater 
Yellowstone  Area."  The  Greater 
Yellowstone  Area  is  comprised  of  11.7 
million  contiguous  acres  of  federally 
owned  and  managed  lands  including 
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and  surrouding  Yellowstone  and  Grand 
Teton  National  Parks.  National  Forests 
wholly  or  partially  contained  in  the 
Greater  YeUowstone  Area  are  the 
Targhee,  Bridger-Teton.  Shoshone. 
Custer,  Gallatin,  and  Beaverhead 
National  Forests.  These  Forests  are 
administered  from  three  different  Forest 
Service  Regional  OfBces:  the  Northern 
Region  located  in  Missoula.  Montana; 
the  Rocky  Mountain  Region  in  Denver, 
Colorado;  and  the  Intermountain  Region 
in  Ogden,  Utah.  Both  Grand  Teton  and 
Yellowstone  National  Parks  are 
administered  through  the  Rocky 
Mountain  Region  of  the  National  Park 
Service  located  in  Denver,  Colorado. 
The  Parks  and/or  Forests  are  located  in 
the  states  of  Montana.  Idaho,  and 
Wyoming. 

date:  To  ensure  consideration, 
comments  should  be  mailed  to  the 
address  below  by  February  15, 1990. 
ADDRESS:  Send  written  comments  to 
Greater  Yellowstone  Coordinating 
Committee,  Box  2556,  Billings,  MT  59103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Greater  Yellowstone  Coordinating 
Committee,  Jack  Troyer,  Sandra  Key, 
and  Betty  Schmitt.  above  address,  or 
telephone  (406)  657-6361  or  FTS  585- 
6361. 
SUPPLEMENTARY  INFORMATION:  The 

development  of  the  Vision  Docimient 
continues  the  coordination  process 
between  the  Forest  Service  and  National 
Park  Service  that  began  in  the  1960's 
when  Forest  and  Park  Managers  in  the 
area  formed  The  Greater  Yellowstone 
Coordinating  Committee.  It  is  at  the 
initiative  of  the  Committee  that  this 
process  is  being  undertaken  and  that  its 
.forerunner,  "The  Greater  Yellowstone 
Area — An  Aggregation  of  National  Park 
and  Forest  Plans"  (The  Aggregation), 
was  published  in  1987.  The  Aggregation 
combines  information  from  management 
plans  for  the  National  Forests  and 
National  Parks  within  the  Greater 
Yellowstone  Area  and  displays  the 
condition  and  extent  of  resources  and 
management  activities  within  the 
Greater  Yellowstone  Area  and  projects 
the  future  condition  of  the  region  as 
management  plans  are  implemented  in 
the  next  10  to  15  years. 

The  Aggregation  will  also  serve  as  the 
information  base  for  the  coordinating 
process  being  announced  in  this  Federal 
Register  notice.  There  are  presently  two 
steps  envisioned  to  this  process.  First, 
the  agencies  will  develop  a  Vision 
Document  diat  will  contain  goals  that 
describe  desired  future  conditions  for 
the  Greater  Yellowstone  Area  and  how 
they  will  be  achieved  (Coordinating 
Criteria).  Implicit  in  these  goals  is  the 
potential  need  to  adjust  current 
management  practices  so  they  are 


compatible  with  the  goals  contained  in 
the  Vision  Document.  This  adjustment 
will  be  done  through  the  second  effort, 
comparison  of  National  Park  Service 
and  Forest  Service  planning  documents 
which  is  scheduled  to  begin  when  the 
Vision  Document  is  completed  in  1990. 

The  Vision  will  describe  as  goals  the 
desired  future  conditions  of  lands  and 
resources  found  in  the  Greater 
Yellowstone  Area.  The  Coordinating 
Criteria  will  describe  how  each  goal  in 
the  Vision  will  be  reached  or 
maintained.  As  appropriate,  these 
criteria  will  be  specific  measurable,  and 
geographically  identifiable.  The  Vision 
will  also  contain  criteria  for  analyzing 
and  monitoring  resource  conditions  and 
the  impact  management  actions  will 
have  on  Park  values  and  the  values  of 
the  entire  Greater  Yellowstone  Area. 
The  missions  of  both  the  National  Park 
Service  and  Forest  Service  will  be 
preserved  throughout  the  process.  The 
goals  and  coordinating  criteria  will, 
however,  provide  the  future  emphasis 
for  plarming  directions.  The  Vision 
Document  and  the  coordinating  criteria 
may  be  used  as  the  basis  for  the 
development  of  uniform  management 
prescriptions.  It  would  be  done  as  part 
of  this  process  or  as  a  separate  process 
or  document. 

The  second  effort,  comparison  of 
agency  planning  documents  such  as  the 
Regional  Guides,  Park  Management 
Plans,  and  Forest  Management  Plans 
with  the  Vision  Document,  will  be 
accomplished  using  existing  planning 
processes  and  regulations  while  the 
Vision  Document  will  be  developed 
using  a  variety  of  public  participation 
techniques. 

The  Vision  will  serve  as  an 
"umbrella"  document  which  will  provide 
a  framework  within  wh'ch  the 
management  of  the  Greater  Yellowstone 
Area  can  be  coordinated.  The  document 
itself  will  contain  four  sections,  one  of 
which  will  be  developed  through 
intensive  and  extensive  contact  with  the 
publics  throughout  the  states  of 
Montana,  Wyoming  and  Idaho.  It  will 
also  include  contacts  with  publics  and 
individuals  on  a  national  and 
international  level. 

The  process  of  gathering  and 
formatting  the  goals  portion  of  the 
Vision  Document  will  begin  at  once. 
Other  sources  of  information  that  will  be 
used  to  develop  this  document  include, 
but  are  not  limited  to:  state 
governments,  other  Federal  entities. 
Forest  and  Park  managers  and  staff, 
elected  officials  and  national  and 
international  groups  and  agencies. 

The  Vision  Document  may  contain 
goal  statements  and  coordinating 


criteria  relative  to  the  following  topics: 

Wildlife  management  including  threatened, 
endangered  and  game  and  non-game  species; 
wildlife  migration  corridors;  and  biological 
diversity 

Fire  management,  forest  health,  visual 
quality 

Recreational  use,  cultural  resources,  and 
public  use 

Economic  future  of  commodity  users  and 
the  business  community  and  the  balance  of 
multiple  uses 

Utility  corridors,  roadless  areas,  mineral 
leasing  and  geothermal  and  groundwater 
recharge  areas. 

Additional  topics  will  likely  be 
identified  through  the  public 
participation  process  and  through 
contacts  with  the  other  entities 
previously  mentioned.  The  Vision 
Document  will  deal  with  issues  that 
require  management  on  a  regional  level 
or  that  transcend  the  existing 
boimdaries. 

It  will  not: 

1.  Serve  as  a  Regional  Plan. 

2.  Make  specific  land  allocation 
decisions. 

3.  Preempt  the  legal  decision  making 
role  of  individual  land  managers,  or 

4.  Address  issues  that  are  limited  to 
the  management  of  individual  Forests  or 
Parks. 

Agencies,  organizations,  and  other 
identifiable  potentially  affected  interests 
and  individuals  will  be  invited  by  letter, 
newsletter,  media  notice,  and 
publication  of  this  notice  to  participate 
in  identification  of  issues  and 
development  of  goals  for  the  Vision 
Document.  A  variety  of  public 
participation  practices  will  be  used. 
These  include  open  houses,  speaking 
engagements,  seminars,  conferences, 
newsletters,  mailings,  media  releases, 
feature  media  events  and  personal 
contacts. 

After  the  public  has  had  an 
opportunity  to  participate,  the 
information  will  be  synthesized  into  a 
draft  Vision  Document  with  draft  goals 
and  coordinating  criteria.  Upon 
completion  of  the  draft,  the  public  will 
once  again  be  asked  to  comment  using  a 
more  structured  public  participation 
process.  Where  differences  exist,  the 
Coordinating  Committee  will  continue  to 
work  with  interested  parties  to  resolve 
them.  Where  resolution  is  not  possible, 
the  agencies  vdll  decide  whether  to 
include  the  goal  and  if  so,  how  it  will  be 
written.  Following  this  process,  the 
Vision  Document  will  be  put  in  final 
form  and  will  be  distributed  to  the 
public. 

Upon  completion  of  the  Vision 
Document,  the  second  step  of  this 
process,  comparison  of  Regional  Guides 
and  Forest  and  Park  Plans  to  the  Vision 
Document  will  begin.  If  subsequent 
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amendments  or  revisions  of  planning 
documents  are  indicated,  they  will  be 
handled  as  a  separate  effort  by  each 
agency  in  compliance  with  applicable 
statutes  and  regulations. 

The  timeframe  for  development  of  the 
Vision  Document  is  not  extensive  and 
the  public  should  be  cognizant  of  that  as 
they  plan  their  participation. 
Specifically,  the  schedule  is  as  follows: 

1.  Brief  groups,  agencies,  and  elected 
officials  and  invite  their  participation: 
June — October,  1989. 

2.  Draft  goals  for  Vision  Document* 
October— March,  1989-1990. 

3.  Publish  draft  Vision  for  public 
comment:  Spring  1990. 

4.  Prepare  the  revised  final  Vision 
incorporating  public  comment:  Summer 
1990. 

The  National  Park  Service  Manager 
for  this  process  is  Rocky  Moimtain 
Regional  Director,  Lorraine  Mintzmyer. 
The  three  Regions  of  the  Forest  Service 
are  represented  by  their  respective 
Regional  Foresters:  Gary  Cargill  for 
Region  2,  John  Mumma  for  Region  1,  and 
Stan  Tixier  for  Region  4. 

Dated:  November  17, 1989. 

For  the  Forest  Service. 
Glflo  E.  HetzeL 
Acting  Deputy  Regional  Forester. 

Dated:  November  IB,  1988. 

For  the  National  Park  Service. 
Iad(  Neckela, 
Acting  Regional  Director. 
[FR  Doc.  89-27413  Filed  11-21-89;  8:45  am] 

NLUMQ  CODE  3410-1 V-M 


DEPAFTTMENT  OF  COMMERCE 

Agenqr  Infonnation  Collection  Under 
n»vl>w  by  Offic*  of  Management  and 
Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  National  Oceanic  and 

Atmospheric  Administration 
Title:  Report  of  Observations/Samples 

Collected  by  Oceanographic  Programs 
Form  Number:  NOAA  Form  24-23; 

OMB-0648-0033 
Type  of  Request:  Request  for  extension 

of  0MB  approval  of  a  currently 

cleared  collection 
Burden:  15  respondents;  75  reporting 

hours;  average  hours  per  response — .5 

hours 
Needs  and  uses:  This  form  is  used  to 

collect  information  on  oceanographic 

research  that  has  been  conducted.  The 

information  is  made  part  of  an 

international  inventory  that  helps 


eliminate  duplicate  research  efforts 

and  make  data  more  available  to 

scientists 
Affected  public:  State  or  local 

governments,  Federal  agencies  or 

employees,  non-profit  institutions 
Frequency:  On  occasion 
Respondent's  obligation:  Required  to 

obtain  or  retain  a  benefit 
0MB  Desk  Officer  Russell  Scarato  39&- 

7430 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Russell  Scarato,  0MB  Desk 
Officer,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  November  15. 1989. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc.  89-27379  Filed  11-21-89;  8:45  am] 
BiujNO  cooe  Mie-cw-M 


Agency  Information  Collection  Under 
Review  by  Office  of  Management  and 
Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.a  chapter  35). 
Agency:  National  Oceanic  and 
Atmospheric  Administration 
Title:  Data  Documentation  Form 
Form  Number  NOAA  Form  24-13; 

OMB-064S-0024 
Type  of  Request-  Request  for  extension 
of  OMB  approval  of  a  currently 
cleared  collection 
Burden:  100  respondents:  100  reporting 
hours;  average  hours  per  response — .5 
hours 
Needs  and  uses:  Organizations  sending 
oceanographic  data  in  digital  form  to 
the  National  Oceanographic  Data 
Center  are  requested  to  document 
some  scientific  and  ADP  information 
about  the  data  on  the  NOAA  Form  24- 
13.  The  information  helps  make  the 
data  accessible  and  meaningful 
Affected  public  State  or  local 
governments.  Federal  agencies  or 
employees,  non-profit  institutions 
Frequency:  On  occasion 
Respondent's  obligation:  Voluntary 
OMB  Desk  Officer  Russell  Scarato  395- 
7430 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 


calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-5271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Russell  Scarato,  OMB  Desk 
Officer,  room  3208,  New  Executive 
Omce  Building,  Washington,  DC  20503. 

Dated:  November  15, 1989. 
Edward  K4ichal8, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  89-27380  Filed  ll-21-«9;  8:45  am] 

MLLINO  CODE  3S10-CW-II 


Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration 
Title:  Survey  of  Intent  and  Capacity  to 
Harvest  and  Process  Fish  and 
Shellfish  (Northwest  Region) 
Form  number  None 
Type  of  request-  New  collection 
Burden:  60  respondents;  9  reporting 
hours;  average  time  per  response — 5 
minutes 
Needs  and  uses:  U.S.  fish  processors, 
joint  venture  companies,  and 
fishermen's  trade  associations 
involved  in  the  groundfish  fishery  in 
the  Northwest  Region  of  the  U.S.  are 
required  to  provide  the  tonnage  of 
their  actual  and  expected  use  of 
relevant  species  of  groundfish.  The 
information  is  used  to  establish 
groundfish  quotas 
Affected  public:  Individuals  or 
households,  business  or  other  for- 
profit,  and  small  businesses  or 
organizations 
Frequency:  Semi-annually 
Respondent's  obligation:  Mandatory 
OMB  Desk  Officer  Russell  Scarato, 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. -Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Russell  Scarato,  OMB  Desk 
Officer,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
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Dated:  November  15, 1989. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc.  89-27381  Filed  11-21-89;  8:45  am] 
BtLUNQ  CODE  a610-CW-« 


Foreign-Trade  Zone*  Board 
[Docket  No.  28-69] 

Proposed  Foreign-Trade  Zone,  Grays 
Harbor  County,  Washington  and 
Subzone  for  Lamb-Grays  Hart>or 
Company  (Automatic  Guided 
Vehicles);  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Grays  Harbor 
(PGH),  requesting  authority  to  establish 
a  general-purpose  foreign-trade  zone  in 
Grays  Harbor  County.  Washington, 
adjacent  to  the  Aberdeen-Hoquiam 
Customs  port  of  entry,  and  for  subzone 
status  at  the  manufacturing  plant  of 
Lamb-Grays  Harbor  Company  (Lamb)  in 
Hoquiam.  It  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400),  and  was  formally 
filed  on  November  13, 1989.  The 
applicant  is  authorized  to  make  this 
proposal  under  the  Revised  Code  of 
Washington,  Section  24.46.020. 

The  proposed  general-purpose  zone 
will  involve  five  sites  on  Grays  Harbon 
Site  1  (292  acres),  PGH  Port  Industiial 
Area,  including  marine  terminal 
complex,  Aberdeen  and  Hoquiam;  Site  2 
(45  acres).  PGH  Industrial  Development 
District  No.  1.  harbor  navigation 
charmel.  Hoquiam;  Site  3  (132  acres), 
Bowerman  Airfield  and  adjacent 
industrial  park.  Grays  Harbor  County; 
Site  4  (117  acres),  PGH  industrial  parcel 
on  State  Highway  105,  Westport;  and 
Site  5  (2.8  acres),  main  dock,  PGH 
Westport  Marina,  Westport 

The  general  purpose  zone  part  of  the 
application  contains  evidence  of  the 
need  for  zone  services  in  the  Grays 
Harbor  County  area.  Several  firms  have 
expressed  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  products  including  autos,  steel, 
cement,  and  a  variety  of  bulk  metals  and 
ores.  No  specific  manufacturing 
approvals  are  being  sought  for  the 
general-purpose  zone  sites  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

The  proposal  also  requests  authority 
for  subzone  status  for  a  portion  (14 


acres)  of  the  manufacturing  facility  of 
Lamb-Grays  Harbor  Company  (Lamb), 
located  at  Blain  and  Firman  Streets  in 
Hoquiam.  The  facility  is  used  to  produce 
automated  guided  vehicles  (AGV's)  used 
by  paper  manufacturing  and  publishing 
industries  for  moving  large  rolls  of 
paper.  Foreign-sourced  components 
account  for  approximately  60  percent  of 
the  value  of  the  finished  AGV,  and 
include  electronic  automatic  data 
processing  units,  sensors,  transmitters, 
controllers,  steering  drives,  armatures, 
tachometers,  and  antennae. 

Zone  procedures  would  exempt  Lamb 
from  Customs  duty  payments  on  the 
foreign  components  used  in  AGV's  that 
are  exported.  On  domestic  sales  the 
company  would  be  able  to  choose  to 
pay  duties  at  the  rate  applicable  to  the 
finished  AGV's  (duty-free)  rather  than  at 
the  rates  on  the  components  (3.7  to  8.0 
percent).  The  appHcant  indicates  that 
zone  savings  will  help  improve  the 
company's  international  competiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
conmiittee  consists  of:  John  J.  Da  Ponte, 
Jr.  (chairman).  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
Daniel  C.  Holland,  District  Director,  U.S. 
Customs  Service,  Pacific  Region,  909 
First  Avenue,  room  2039,  Seattle, 
Washington  98174;  and  Col.  Philip  L 
Hall,  District  Engineer,  U.S.  Army 
Engineer  District  SeatUe.  P.O.  Box  C- 
3755,  Seattie.  Washington  98124-2255. 

As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  public 
hearing  on  December  14, 1989,  beginning 
at  9  a.m..  in  the  Port  of  Grays  Harbor 
Commission  Meeting  Room.  Ill  South 
Wooding  Street.  Aberdeen,  Washington. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  December  7. 
1989.  Instead  of  an  oral  presentation, 
written  statements  may  be  submitted  in 
accordance  with  the  Board's  reguJations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through  January 
16, 1990. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 
Port  Director's  Office.  421  West  State 

Street.  P.O.  Box  268,  Aberdeen, 

Washington  98520. 


Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Avenue,  NW..  Room 
2835.  Washington,  DC  20230. 

Dated:  November  15. 1989. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  89-27383  Filed  11-21-89;  8:45  am] 

MLUNO  COOC  S510-OS-M 


National  Oceanic  and  Atmospheric 
Administration,  Caribbean  Fishery 
Management  Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Cooncil  and  the  Council's 
Administrative  Committee  will  meet 
December  20-22, 1989.  at  the  Hotel 
Pierre  (De  Diego  Avenue),  Santurce, 
Puerto  Rico. 

The  Council  will  hold  its  68th  regular 
public  meeting  to  discuss,  among  other 
topics,  a  final  decision  on  management 
measures  proposed  in  the  first 
amendment  to  the  Shallow-water  Reef 
Fish  Fishery  Management  Plan.  The 
approximate  schedulefor  the  Council's 
meeting  is  December  21  from  9  a.m.  to  5 
p.m..  and  December  22  from  9  a.m.  to 
noon. 

The  Caribbean  Council's 
Administrative  Committee  will  meet 
December  20  from  approximately  2  p jn. 
to  5  p.m..  to  discuss  administrative 
matters  related  to  Council  operations. 

Fishermen  and  other  interested 
persons  are  invited  to  attend.  Members 
of  the  pubhc  will  be  allowed  to  submit 
oral  or  written  statements  regarding  the 
agenda  items.  The  public  meetings  will 
be  conducted  in  English;  however, 
simultaneous  English/Spanish 
translations  of  the  proceedings  also  will 
be  conducted.  For  more  information 
contact  Miguel  A.  Rolon,  Executive 
Director.  Caribbean  Fishery 
Management  Council,  Banco  de  Ponce 
Building,  Suite  1108.  Hato  Rey,  Puerto 
Rico  00918-2577;  telephone:  (809)  766- 
5926. 

David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc.  8&-27359  Filed  11-21-89;  8:45  amj 
MLUNQ  COOC  IS10-2^4I 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton.  Wool,  Man-Made  Fiber, 
Silit  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Macau 

November  16, 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  16, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  hese  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6495.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  Sec.  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988).  Also  see  53  FR  51297, 
published  on  December  21, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
WUUam ).  Dulka, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agree.nents. 

Coimnittee  for  the  Implementation  of  Textile 
Agreements 

November  16, 1989. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  of 
December  16, 1988  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 


certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Macau  and  exported  during  the  twelve-month 
period  which  began  on  )anuary  1, 1989  and 
extends  through  December  31, 1989. 

Effective  on  November  16, 1989,  the 
directive  of  December  16, 1988  is  amended 
further  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  textile  agreement  between 
the  Governments  of  the  United  States  and 
Macau: 


Categofy 

Adjusted  12-Mon.  Nmrt » 

200-239,  300-369,  400- 

81,192,633  square 

469.  600-670  and 

meters  aquivaten 

800-899.  as  a  group. 

Group  1: 

200-239,  300-369,  600- 

78,443,416  square 

670  and  800-899,  as 

a  group. 

SutJtevete  m  Group  1: 

333/334/335/833/834/ 

176,042  dozen  of  wtiich 

835. 

not  more  tt>an  82,063 

dozen  shaH  be  in 

categories  333/335/ 

833/835. 

338 — 

219,032  dozen. 

339 

929.875  dozen. 

340 „ 

212,101  dozen. 

341 

138,349  dozen. 

345 

37.568  dozen. 

347/348/847 

536.417  dozen. 

633/634/635 

352.990  dozen. 

640 - „ 

78,155  dozen. 

641/840 „ 

141/860  dozen. 

642/842 

78.260  dozen. 

645/646 _ 

183.202  dozen. 

647/648 „ 

369,577  dozen. 

845/846 „ 

216,145  dozen. 

Group  II: 

400-469.  as  a  group 

1,419.075  square  meters 

equivalent. 

'  The  limits  trave  r>ot  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  1988. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
William  J.  Dulka, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  89-27433  Filed  11-21-89;  8:45  amj 
BIUJNO  CODE  3510-OR-M 


Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textiles  and  Textile  Products 
and  Silk  Blend  and  Ottier  Vegetable 
Fiber  Apparel  Produced  or 
Manufactured  in  Malaysia 

November  16, 1989. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 


EFFECTIVE  DATE:  January  1. 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kimbang  Pham,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6496.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPtXMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  sec.  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  copy  of  the  current  bilateral 
agreement  between  the  Governments  of 
the  United  States  and  Malaysia  is 
available  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
Affairs,  U.S.  Department  of  State  (202) 
647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
WiUiam }.  Dulka. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Impiementatioo  of  Textile 
Agreements  * 

November  16, 1989. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
D.C.  20229. 
Dear  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fit)er  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement,  effected  by 
exchange  of  notes  dated  July  1  and  11, 1985, 
as  amended,  between  the  Governments  of  the 
United  States  and  Malaysia:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1990,  entry  into  the  United  States 
for  consiunption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products  and  silk  blend  and  other  vegetable 
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fiber  apparel  in  the  following  categories, 
produced  o?  manufactured  in  Malaysia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1990  and  extending 
through  December  31, 1990,  in  excess  of  the 
following  restraint  hmits: 


Catagwy 

218.  219.220.22&-227. 

6S,763,069  square 

313-315,  317.  326, 

meters. 

613/614/615/617,  as 

a  group. 

group: 

. 

»M  . 

4227,627  soiiare 
meters. 

219 

20.480,505  square 

meters. 

?"» 

20.480.505  square 

meters. 

225 

20,480,505  square 
meters. 

99(i                

20.480.505  square 
ipeters. 

227 ;._... 

20,480,505  square 

meters. 

313 

24.426.290  square 
meters. 

314 

26,305,236  square 

meters. 

.qi.S               , 

20.480,505  square 
meters. 

317 ., 

20.480.505  square 

meters. 

326 

2,818,418  square 

meters. 

613/614/615i/617__     . 

20.480,505  square 

meters. 

Other  specfficlknita: 

200 „..._ _ 

178.278  Wtograms. 
239  871  dozen 

237 „. 

.qno/.-»i 

1.890,825  kiloyams. 
1.298.213  dozen  pairs. 

331/631 

333/3347335/835 

148.877  dozen  of  wtvch 

not  mora  than  74,439 

donnihaKbein 

Category  33a  not 

more  than  74/439 

dozen  shall  tie  in 

Category  334,  not 

more  then  74,439 

dozen  shaH  In  in 

Category  335  wxl  not 

more  than  74.439 

dozen  shall  be  In 

Category  S35. 

Mfi/BM 

338/339 

682,495  dozen. 

340/640 

834,724  dozen. 

341/641 

1,061.832  dozen  of 

which  not  more  Sian 

385.944  dozen  sftal 

be  r\  Category  34t. 

349/649/S4^  

259  122  dozen 

345 _. 

09.363  dozen. 

347/34* „ 

279,489  dozerL 

3.11 /Ml 

100787  dozen 

SM- _ 

4.764.064  nunit)ers. 

MOJii 

5t5,aee  Mo^ams. 
14.125  dozen. 
tt,561  dozen 

435 „ 

438-W « .      . 

44» ,. 

17.216  dozen 

AAli/AAtf        ,. 

27  J26  dozen 

604 

829.065  kilograms. 

fi34/M.«i       .  , 

504.922  dozen  a<  wtuch 

not  more  than  220,338 

dtuen  shall  bo  irt 

Category  635. 

Category 

12-fno  restrairtt  liiail 

638/639 

297,438  dozen. 

645/646 

227.499  dozen. 

M7/fUtK 

1.070,581  dozen  of 

<ehich  not  more  tt>an 

749,406  dozen  shall 

be  in  Category  647- 

K  >  and  not  more  than 

749,406  dozen  shall 

tM  m  Category  64ft- 

K.« 

Group  II: 

201,222-224,228, 

26,603,383  square 

239,  330,  332,  349. 

metera  equivalent 

350,  352-354,  359- 

362,  369-0,'  400- 

434,  436,  438-0,* 

439,  440,  443,  444, 

447,  448,  459,  464- 

469,  600-603,  606. 

607,611,618-622. 

624-630,  632,  633. 

643,  644.  649,  650^ 

652-664.  658,  665- 

670,  831-834.  836. 

838,  839,  840  and 

843-859.  a*  a  group. 

'  tn     Category 
6307.1O2005. 

*ln  Category 
6104.21.0060. 
6106.20.1010, 
6106.90.1020, 
6109.90.1540, 
6110.90.0074  artd  6114.10.0040. 

»»n     Category     647-K.     only 

6103.23.0040,         

6103.29.1030, 
6103.43.1550, 
6103.49.1060, 


369-S,     only     HTS     number 


438-W,     only 
6104.23.0020, 
6106.20  1020, 
6106.90.2020, 
6110.10.2080, 


6103^X045. 
6103.43.1520. 
6103.43.1570, 
6103.49.3014, 
6112.19.1050.  6112.20.1060  and  61 
*ln     Category     64S-K.     only 
6104.23.0034 


6104.23.0032, 
6104.291040 
6104.63,2025, 
6104.69.2010. 
6112.12.0060, 


6t04.29.2038, 
6104.63.2030, 
6104.69.2020, 
611219.1060, 


HTS  numbers 
6104.29.2048, 
6106.90.1010, 
6106.90.3020, 
6110.30.1560, 

HTS  nufnb8fs 
6103.29.1020, 
6103.43.1540. 
6103.49.1020, 
6112120060, 
13.00,0045. 

HTS  numbers 
6104.29.1030. 
6104.63.2010, 
6104.63.2060, 
61 04.69  J026, 
6112.20.1070, 


6113.00.0050  and  6117  90  0046. 

*  In  Category  369-0,  only  HTS  numbers  except 
637.10.2005  in  Category  369-S. 

*ln  Category  438-0,  onty  HTS  numbers 
6103.21.0050,  6103.23,0025.  6105.20.1000, 
6105,901000,  610590,3<KO,  610990.1520, 
6110.10.2070,  6110.30.1550.  6110.90.0072. 
6114.10.0020  and  6117.9a0024. 

Imports  charged  to  these  categories  for  the 
period  January  1, 1989  through  December  31, 
1989  shall  be  charged  against  the  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  limits  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement, 
effected  by  exchange  of  notes  dated  |tily  1 
and  11, 1985,  as  amended,  between  the 
Governments  of  the  United  States  and 
Malaysia. 

In  carrying  oct  the  above  directions.  Qte 
ConmiissioDeT  of  Customs  sboukl  construe 
entry  into  Ae  United  States  for  consamptioa 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Impiementatiini  of 
Textile  Agreements  has  detenntned  that 


these  actioos  fall  vnthin  the  foreign  affairs 
exception  to  the  rulemaking  provisiona  of  S 
U.S.C.  553(a)(1). 

Sincerely, 
William  J.  Dulka, 

Acting  Choirmtm,  Cotnmhteeforthe 

Implementation  of  Textile  Agreements. 
[FR  Doc.  89-22435  Filed  11-21-88;  S:4&  am] 

BIUJNO  COOC  SS10-OS-M 


Announcanwnt  of  Import  Umits  for 
Certain  Cotton,  IMan-Made  Fiber.  SUk 
Blend  and  Other  Vegetabfe  Fft>er 
Textile  Products  Produced  or 
Manufactured  in  Pakistan 

November  16, 1989. 
agency:  Coounittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  reopenings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Onier  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  copy  of  the  current  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  Pakistan  is 
available  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
A^airs.  U.S.  Department  of  State  (202) 
647-1998. 

A  descripbon  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
WUIiam  |.  Dulka, 

Acting  Ctiairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  ImplementatioD  of 
Textile  Agreements 

November  16, 1989. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable  Fiber 
Textile  Agreement,  effected  by  exchange  of 
notes  dated  May  20, 1987  and  June  11, 1987, 
as  amended,  between  the  Governments  of  the 
United  States  and  Palcistan;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  Marcli  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1990,  entry  into  the  United  States 
for  consumption,  and  withdrawal  from 
warehouse  for  consumption,  of  cotton,  man- 
made  fiber,  i\W  blend  and  other  vegetable 
fiber  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Pakistan  and  exported  during  the  twelve- 
month period  wliich  begins  on  January  1, 1990 
and  extends  through  December  31, 1990,  in 
excess  of  the  following  restraint  limits: 


Catsgcy 

groupl 

226/313 

71 .585.886  square  meters 

315 

40,433  593  square  nneters 

331 

796.278  dozen  pan 

334 

48.513  dozen 

335 

59.903  dozen 

338 

160  578  dozen 

338 

3.1 73.632  dozen 

339 

735.309  dozen 

340 

171,819  dozen 

341 

297  089  dozen 

342 

98.003  dozen 

347/348 

386  592  dozen 

351 

49,002  dozen 

352 

245,009  dozen 

363 

29.519,438  txjmbers 

369-0' 

1,111.341    kilograms  of  wtitch  not 

more    tttan    416.753     kilograms 

stMll  be  In  pMed  dish  towela— HTS 

number  6302  60.0010 

369-R' 

5.979,284  kitograms 

300,301. 

314,  317, 

tent 

326.330, 

332.333, 

345.  349. 

350,  353. 

354.  359. 

360-362. 

369-S'. 

and  369- 

>* 

0*.  asa 

group 

SU)l«v««s  wittw 

p  Group  11 

317 

5.016.764  square  meters 

350 

25.000  dozen 

369S 

385,554  Ulograma 

Category 
groupl 

Twetve^nonth  restraint  limit 

QrtMjplH 

218 

2,257.544  square  meters 

219 

3,762.573  square  meters 

220 

3.344.509  square  meters 

229 

306.481  kilograms 

237 

65.000  dozen 

607 

453,592  kik3grams 

613/614 

14.041,360  square  meters 

615 

14.937.616  square  meters 

617 

3.51 1.735  square  meters 

831 

535,957  dozen  pairs 

634 

41.946  dozen 

635 

16.965  dozen 

636 

95.281  dozen 

638/639 

238,203  dozen 

640 

86.099  dozen 

641 

95.531  dozen 

647/648 

506.219  dozen 

650/850 

55.000  dozen 

659 

68.039  kik>gram8 

666 

1.133,981  kitograms 

'  In  Category  369-D.  dish  towels  in  HTS  fHjmbers 
6302.60,0010.  6302,91  0005  and  6302,91  0045. 

*  In  Category  369-R,  only  HTS  number 
6307.10.2020. 

*  In  Category  369-S,  only  HTS  number 
6307,10  2006, 

*  In  Category  389-0,  all  HTS  numbers  except 
6302  60,0010,  6302  910005  and  6302,91,0045 
(369-0):  6307.10.2020  (369-R)  and  6307,10.2005 
(369-S). 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1989  through  December 
31, 1989  shall  be  charged  against  the  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  Pakistan. 

In  carrying  out  the  above  directions,  the 
Commissioners  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
William  J,  Dulka. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  8»-27382  Filed  11-21-89;  8:45  amj 

WLUNQCOOC  MIO-Oft-M 


Announcement  of  a  Request  for 
Bilateral  Textile  Consultations  Witt)  ttte 
Government  of  ttie  People's  Republic 
of  China  to  Review  Trade  in  Category 
836 

November  16, 1989. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA), 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  November  24, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  sec.  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  October  6, 1989,  pursuant  to  the 
terms  of  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  2, 1988,  as  amended,  between 
the  Government  of  the  United  States 
and  the  People's  Republic  of  China,  the 
Government  of  the  United  States 
requested  consultations  concerning 
dresses  in  Category  836,  produced  or 
manufactured  in  the  People's  Republic 
of  China, 

The  U.S.  Government  has  decided  to 
implement  a  15-month  restraint  limit  on 
category  836  as  set  forth  under  the  terms 
of  the  bilateral  agreement.  The  limit  will 
be  implemented  in  two  periods:  October 
6  through  December  31, 1989  and 
January  1  through  December  31, 1990, 
This  directive  establishes  the  level  for 
the  first  period:  the  level  for  the  second 
period  will  be  published  in  a  subsequent 
directive. 

A  summary  market  statement 
concerning  this  category  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  836,  under  the 
agreement  with  the  People's  Republic  of  • 
China,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  the  category,  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 


Fecterai  Rei^istt^r  /  Vol.  54,  No.  224  /  Wednesday.  November  22.  1969  /  Noticeg 


48295 


be  available  for  potrfic  inspection  in  fte 
Office  of  Textiles  and  Apparel,  Room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  NW., 
Washington.  DC 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  farther 
consideration. 

The  solicitation  of  comments 
regEirding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  83&  Sbonld  such  a  solution  be 
reached  in  contidtations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  pubhshed 
in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  pnblished  on 
November  7. 1968). 
WUliam  |.  DiJka, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

China— Maikat  Stateaauit 

Category  836— Dresses  of  Silk-Blend  and 
Vegetable  Fiber  other  than  Cotton 

September  1980i 
Summary  and  Conchmhna 

U.S.  imports  of  dresses  of  silk-blendand 
vegetable  fiber  other  than  cotton  (Category 
836)  from  China  reached  196.592  dozen  during 
the  year  ending  June  1989.  nearly  four  times 
the  44.408  doien  imported  in  the  same  period 
a  year  earlier.  During  the  first  six  months  of 
1989  imports  of  silk-blend  and  vegetable  fiber 
other  than  cotton  dresses  (Category  836)  from 
China  reached  138,950  dozen,  more  than  five 
times  the  January-June  1988  level  and  more 
than  double  the  52^540  dozen  imported  in 
calendar  year  1988.  China  is  the  number  one 
supplier  of  silk-blend  and  vegetable  fiber 
other  than  cotton  dresses  to  the  U.S. 
accounting  for  64  percent  of  total  category 
836  imports  in  the  first  half  of  1989.  China 
accounted  for  32  percent  of  total  category 
imports  in  calendar  year  1988. 

Imports  of  dresses  in  Category  836  compete 
directly  with  domestically  produced  cotton 
and  man-made  fiber  dresses  (Category  336/ 
636).  The  U.S.  market  for  cotton  and  man- 
made  fiber  dresses  (Category  338/636)  it 
being  disrupted  by  imports.  The  sharp  and 
substantial  increase  of  Category  836  imports 
from  China  \t  causing  further  disruption  in 
the  U.S.  cotton  and  man-made  fiber  dress 
market. 


Import  Penetration  and  Market  Share 

U.S.  production  of  cotton  and  man-made 
fiber  dresses  (Category  336/698)  has  been 
declining  since  1962  and  MI  15  percent  m 
1988  from  1987  to  its  lowest  level  ever.  The 
ratio  of  imports  to  doBkestic  prodoction  in 
Category  336/636  has  risen  from  10  percent  in 
1982  to  41  percent  in  1988.  The  domestic 
manufacturers'  share  of  the  VS.  cotton  and 
man-made  fiber  dress  market  declined  20 
percentage  points  since  1»82.  falling  from  91 
percent  in  1982  to  71  percent  in  1988.  Imports 
of  Category  836  are  exacerbating  the 
diHuption. 

U.&  imports  of  silk-blend  and  vegetable 
fiber  other  tban  cotton  dresses  (Category  138} 
were  272,440  dozen  in  the  year  ending  June 
1980, 63  percent  above  the  level  in  the  same 
period  in  1908.  Imports  continued  to  increase 
in  1989  reaching  216,461  dozen  in  the  first  six 
months  of  1989,  double  the  January-June  1988 
level.  When  directly  competitive  Category 
836  imports  are  included  in  the  market 
analysis,  the  import  to  production  ratio 
increases  to  43  percent  and  the  domestic 
manufacturers'  market  diare  falls  to  70 
percent  in  1988, 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  99  percent  of  Category  836 
imports  from  China  during  the  first  six 
months  of  1989  entered  under  HTSUSA 
number  6204.49.0060— woven  dresses  of 
vegetable  fiber  other  thAn  cottoa  These 
dresses  entered  the  U.S.  at  Landed  duty-paid 
values  below  U.S.  producers'  prices  for 
comparable  dresses. 

Committee  for  the  ImpIemenUtion  of  TsxtSa 
Agreements 

November  18. 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
DC  20229 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  US.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  amended  oo  Jnly  31, 1966; 
pursnant  to  the  Bilateral  Cottoa  Wool  Man- 
Made  Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  of  February  2. 1988, 
as  amended,  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China;  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit 
effective  on  November  24, 1989,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  silk  blend  and  otlier  vegetable  Eber  textile 
products  in  Category  636.  produced  or 
manufactured  in  China  and  exported  during 
the  period  which  began  on  October  6, 1989 
and  extends  through  December  31, 1989,  in 
excess  of  50.293  docen.^ 


>  The  Kmft  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Ortober  S.  1969. 


Textile  products  in  Category  630  which 
have  been  exported  to  Ike  IMlid  Slates  on 
and  after  )mnary  1. 1988  shell  nnein  sofaiect 
to  the  Group  IV  limit  establiriied  for  the 
period  January  1, 1988  ttirough  December  31, 
1980. 

Textile  products  in  Category  838  which 
have  been  exported  to  the  United  States  prior 
to  October  6, 1080  shall  not  be  sub)ect  t«  the 
hmit  established  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  conatne 
entry  into  the  United  States  for  consunption 
to  include  entry  for  consumption  into  tiie 
Commonwealth  of  Puerto  Ric& 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
William).  Dulka, 

Acting  Choirmon,  Committee  far  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  88-27434  Filed  11-21-80'.  8^45  nm] 

BILUNQ  COOC  3S10-OII-II 


Announcement  of  Requests  for 
Bilateral  Consultations  With  the 
Government  of  Thailand  on  Certain 
Cotton  and  Man-Made  f^ber  Textile 
Products 

November  16, 1989. 
AQENCV:  Conrniittee  for  the 
Implementation  of  Textile  Agreements. 
action:  Notice. 

FOR  RmTHCII  MFOflMATKW  CONTACT: 

Ross  Arnold.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  informatioa  od 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPPLSMENTARY 

INFORMATKW:  Authority.  Executive 
Order  11651  of  March  3, 1972,  as 
amended;  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854). 

The  Government  of  the  United  States 
requested  consultations  with  the 
Government  of  Thailand  regarding 
cotton  and  man-made  fiber  textile 
products  in  Categories  314  and  614 
(October  30, 1989)  and  Categories  336/ 
636  and  647/648  (October  31, 1989), 
produced  or  manufactured  in  Thailand. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  Thailand,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  estabb'sh 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Categories  314,  614,  336/636 
and  647/648,  prodnced  or  manufactured 
in  Thailand  and  exported  during  the 
twelve-month  periods  wdiich  began,  in 
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the  case  of  Categories  314  and  614,  on 
October  30, 1989  and  extends  through 
October  29, 1990;  and,  in  the  case  of 
Categories  336/636  and  647/648.  on 
October  31, 1989  and  extends  through 
October  30, 1990,  at  the  following  levels: 


Categocy 


314 
336/636 

614 
647/648 


Ca«  levels 


2S.191.959  square  meters 
93.787  dozen 
12.026,288  square  meters 
542.063  dozen 


Summary  market  statements 
concerning  these  categories  follow  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  314,  614, 
336/636  and  647/648,  or  to  comment  on 
domestic  production  or  availability  of 
products  included  in  these  categories,  is 
invited  to  submit  10  copies  of  such 
comments  or  information  to  Auggie  D. 
Tantillo,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,^C. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  fmding  a  solution  concerning 
Categories  314,  614,  336/636  and  647/ 
648.  Should  such  a  solution  be  reached 
in  consultations  with  the  Government  of 
Thailand,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Shcedule  of  the 
United  States  (see  Federal  Register 


notice  -SS  FR  44937,  published  on 

November  7, 1988). 

Wiliiam ).  Dulka. 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

Thailand — Market  Statement 

Category  314-Cotton  Poplin  and  Broadcloth 
Fabric 

October  1969 

Import  Situation  and  Concluaion 

U.S.  imports  of  cotton  poplin  and 
broadcloth  fabric-category  314-froin 
Thailand  reached  24.710  square  meters  in  the 
year  ending  August  1989,  33  percent  above 
the  18.155,690  square  meters  imported  a  year 
earlier.  During  the  first  eight  months  of  1989, 
Thailand  shipped  17,060,055  square  meters,  43 
percent  above  their  January-August  1988 
level  and  90  percent  of  their  total  calendar 
year  1988  level.  In  the  year  ending  August 
1989,  Thailand  was  the  third  largest  supplier 
and  the  largest  uncontrolled  supplier 
accounting  for  13  percent  of  total  category 
314  imports. 

The  sharp  and  substantial  increase  of 
category  314  Imports  from  Thailand  is 
disrupting  the  U.S.  market  for  cotton  poplin 
and  broadcloth  fabric. 

Import  Penetration  and  Market  Share 

Between  1986  and  1988  U.S.  cotton  poplin 
and  broadcloth  fabric  producers  began  to 
regain  market  share  lost  to  imports  as 
production  increased  and  imports  declined. 
However,  in  the  first  half  of  1989,  U.S. 
production  dropped  11  percent  below  the 
January-June  1988  level  and  imports  surged, 
increasing  35  percent  in  the  first  half  of  1989 
over  the  same  period  in  1988. 

The  U.S.  producers'  share  of  the  cotton 
poplin  and  broadcloth  fabric  market  dropped 
10  percentage  points  in  just  six  months  as  a 
result  of  the  January-June  import  surge.  The 
U.S.  market  share  fell  to  43  percent  in  the  first 
half  of  1989,  down  from  53  percent  in  the  first 
half  of  1988.  The  ratio  of  imports  to  domestic 
production  increased  to  135  percent  during 
this  same  period,  52  percent  above  the  89 
percent  ratio  in  January-Jime  1988. 

Duty  Paid  Value  and  U.S.  Producers '  Price 

Approximately  94  percent  of  Category  314 
imports  from  Thailand  during  January-August 
1989  entered  under  HTS  number 
5210.11.e020-poplin  and  broadcloth  fabrics  of 
cotton,  containing  less  than  85  percent  by 
weight  of  cotton,  mixed  mainly  or  solely  with 
man-made  fibers,  weighing  not  more  than  200 
grams  per  meter  square.  These  fabrics 
entered  the  U.S.  at  duty  paid  landed  values 
below  U.S.  producers'  prices  for  comparable 
fabrics. 

Thailand — Market  Statement 

Category  614-Man-Made  Fiber  Poplin  and 
Broadcloth  Fabric 

October  1989 

Import  Situation  and  Conclusion 

U.S.  imports  of  man-made  fiber  poplin  and 
broadcloth  fabric-category  614-from 
Thailand  reached  12,319.174  square  meters  in 
the  year  ending  August  1989,  82  percent 


above  the  6,783,725  square  meters  imported  a 
year  earlier.  During  the  first  eight  months  of 
1989,  Thailand  shipped  8.798,564  square 
meters,  77  percent  above  their  January- 
August  1988  level  and  four  percent  above 
their  total  calendar  year  1988  level.  In  the 
year  ending  August  1989,  Thailand  was  the 
largest  supplier  accounting  for  nearly  one- 
quarter  of  total  category  614  imports. 

The  sharp  and  substantial  increase  of 
Category  614  imports  from  Thailand  is 
disrupting  the  U.S.  market  for  man-made  fiber 
poplin  and  broadcloth  fabric. 

Import  Penetration  and  Market  Share 

U.S.  production  of  man-made  fit>er  poplin 
and  broadcloth  fabric  fell  to  a  depressed 
616,724.000  square  meter  level  in  1988.  21 
percent  below  the  1987  production  level. 
During  the  first  half  of  1989,  U.S.  production 
of  man-made  fiber  poplin  and  broadcloth 
fabric  increased  six  percent  above  the 
depressed  January-June  1988  level. 
Annualizing  the  first  half  production  would 
result  in  a  1989  production  level  10  percent 
above  the  depressed  1988  level,  but  13 
percent  below  the  1987  level.  U.S.  imports  of 
category  614  followed  U.S.  production, 
declining  in  1988  and  increasing  in  the  first 
half  of  1989.  In  the  case  of  imports,  however, 
the  January-June  1989  imports  surged, 
doubling  the  January-June  1988  level. 
Annualizing  first  half  category  614  imports 
would  result  in  a  1989  record  level  of  imports, 
71  percent  above  the  1988  level  and  33 
percent  above  the  1987  level. 

The  U.S.  producers'  share  of  the  man-made 
fiber  poplin  and  broadcloth  fabric  market 
dropped  three  percentage  points  in  just  six 
months  as  a  result  of  the  January-June  import 
surge.  The  ratio  of  imports  to  domestic 
production  doubled  during  this  same  period. 

Duty  paid  Value  and  U.S.  Producers'  Price 

Approximately  93  percent  of  category  614 
imports  from  Thailand  during  the  January- 
August  1989  penod  entered  under  HTS 
number  5513.ll.0020-poplin  and  broadcloth 
fabrics  of  man-made  fibers  containing  85 
percent  or  less  of  such  fibers,  mixed  mainly 
or  solely  with  cotton,  of  a  weight  not 
exceeding  170  grams  per  meter  square.  These 
fabrics  entered  the  U.S.  at  duty  paid  landed 
values  below  U.S.  producers'  prices  for 
comparable  fabncs. 

Thailand — Market  Statement 

Category  336/636 — Cotton  and  Man-Made 
Fiber  Dresses 

October  1989. 

Summary  and  Conclusions 

U.S.  imports  of  cotton  and  man-made  fiber 
dresses  (Category  336/636]  from  Thailand 
reached  70,598  dozen  during  the  year  ending 
July  1989,  more  than  two  and  a  half  times 
over  the  27,145  dozen  imported  a  year  earlier. 
During  the  first  seven  months  of  1989,  imports 
of  cotton  and  man-made  fiber  dresses 
(Category  336/638)  from  Thailand  reached 
57,567  dozen,  two  and  a  half  times  the 
January-July  1988  level  and  59  percent  above 
the  36,175  dozen  imported  in  calendar  year 
1968. 
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The  sharp  and  substantial  increase  in 
Category  336/636  imports  from  Thailand  is 
causing  disruption  in  the  U.S.  market  for 
cotton  and  man-made  fiber  dresses. 

U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  and  man-made 
fiber  dresses  (Category  336/636)  has  been  on 
the  decline,  falling  from  19,843.000  dozen  in 
1982  to  13,287,000  dozen  in  1988,  a  decline  of 
33  percent.  Production  for  the  year  ending 
March  1989  at  13,005,000  dozen  was  down  12 
percent  from  the  year  ending  March  1988 
level.  The  domestic  manufacturers'  share  of 
the  cotton  and  man-mad^  fiber  dress  market 
declined  20  percentage  points  since  1982, 
falling  from  91  percent  in  1982  to  71  percent  in 
1988.  The  domestic  market  share  continued  to 
decline,  falling  to  70  percent  for  the  year 
ending  March  1989. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  cotton  and  man-made  fiber 
dresses  (Category  336/636]  almost  tripled, 
increasing  from  1,933,000  dozen  in  1982  to 
5,493,000  dozen  in  1988.  Imports  continued  to 
increase  in  1989.  reaching  3.875,606  dozen  in 
the  first  seven  months  of  1989. 6  percent 
above  the  level  imported  during  the  same 
period  in  1988.  The  ratio  of  imports  to 
domestic  production  quadrupled,  rising  from 
10  percent  in  1982  to  41  percent  in  1988.  The 
import  to  productdion  ratio  increased  further, 
reaching  43  percent  in  the  year  ending  in 
March  1989. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  69  percent  of  Category  336/ 
636  imports  from  Thailand  during  the  first 
seven  months  of  1989  entered  under  HTSUSA 
numbers  6204.42.3050 — women's  cotton 
woven  dresses,  other  than  of  yam  dyed 
fabric,  6204.43.4040 — girls'  man-made  fiber 
woven  dresses,  other  than  of  yam  dyed 
fabric  and  9104.43.2010— women's  man-made 
fiber  knit  dresses.  These  dresses  entered  the 
U.S.  at  landed  duty-paid  values  below  U.S. 
producers'  prices  for  comparable  dresses. 

Thailand — Market  Statement 

Category  647/648— Man-Mode  Fiber 
Trousers,  Slacks  and  Shorts 

October  1989. 

Summary  and  Conclusions 

U.S.  imports  of  man-made  fiber  trousers, 
slacks  and  shorts  (Category  647/648)  £rom 
Thailand  reached  419,256  dozen  in  the  year 
ending  July  1989.  almost  double  the  215,347 
dozen  imported  a  year  earlier.  Imports  of 
man-made  fiber  trousers,  slacks  and  shorts 
from  Thailand  for  the  first  seven  months  of 
1989  were  306,888  dozen,  over  two  times  the 
140,224  dozen  imported  during  the  same 
period  in  1988. 

The  sharp  and  substantial  increase  in 
Category  647/648  imports  from  Thailand  is 
causing  disruption  in  the  U.S.  marked  for 
man-made  fiber  trousers,  slacks  and  shorts. 

U.S.  Production  and  Market  Share 

U.S.  production  of  man-made  fiber  trousers, 
slacks  and  shorts  (Category  647/648) 
remained  relatively  flat  between  1982  and 
1986,  averaging  40,901.000  dozen  per  year. 
U.S.  production  has  been  declining  since 


1986,  falling  to  37,117,000  dozen  in  1987  and  to 
32,634,000  dozen  in  1988.  The  1988  level  was 
12  percent  below  the  1987  level  and  20 
percent  below  the  1982-86  average  level. 
Production  for  the  year  ending  March  1989 
fell  to  341,838,000  dozen,  9  percent  below  the 
amount  produced  during  the  same  period  a 
year  earUer.  The  domestic  manufacturers' 
share  of  the  U.S.  market  declined  in  every 
year  since  1982.  Their  share  dropped  15 
percentage  points  in  just  six  years,  falling 
from  76  percent  in  1982  to  61  percent  in  1988. 
The  domestic  market  share  continued  to 
decline,  falling  to  59  percent  for  the  year 
ending  March  1989. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  man-made  fiber  trousers, 
slacks  and  shorts  (Category  647/648] 
increased  58  percent  between  1982  and  1988, 
increasing  from  13,163.000  dozen  in  1982  to 
20,766,000  dozen  in  1988.  Imports  during  the 
year  ending  July  1989  reached  22.937.223 
dozen.  18  percent  above  the  19,486.738  dozen 
imported  during  the  same  period  a  year 
earlier.  Imports  are  up  18  percent  in  the  first 
seven  months  of  1989  over  the  same  period  in 
1988.  The  ratio  of  imports  to  domestic 
production  doubled  during  the  past  six  years, 
rising  from  32  percent  in  1982  to  64  percent  in 
1988.  The  import  to  production  ratio 
increased  to  68  percent  in  the  year  ending  in 
March  1989. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

The  majority  of  Category  647/648  imports 
from  Thailand  during  the  first  seven  months 
of  1989  entered  under  HTSUSA  numbers 
6203.43.4010 — men's  woven  trousers  of  man- 
made  fibers:  6203.43.4030— men's  shorts  of 
man-made  fibers;  61041.63.2010 — women's 
knit  trousers  and  breeches  of  man-made 
fibers;  6104.63.2025— girls'  knit  trousers  and 
breeches  of  man-made  fiber  other  than  those 
imported  as  parts  of  playsuits; 
6104.63.2030— women's  man-made  fiber 
shorts,  knitted  or  crochetted;  6204.63.3532— 
women's  woven  shorts  of  artificial  fibers. 
These  trousers  and  shorts  enterd  the  U.S.  at 
landed  duty-paid  values  below  U.S. 
producers'  prices  for  comparable  garments. 
(FR  Doc.  27432  Filed  11-21-89;  8:45  am] 
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DEPARTMErfT  OF  DEFENSE 

Public  Information  Collecticn 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement,  Part  230,  Cost 
Accounting  Standards;  DD  Form  1881; 
and  OMB  Control  Number  0704-0267. 


Type  of  Request-  Reinstatement, 

Average  Burden  Hours /Minutes  Per 
Response:  10  Hours. 

Frequency  of  Response:  Annually. 

Number  of  Respondents:  75. 

Annual  Burden  Hours:  750. 

Annual  Responses:  75. 

Needs  and  Uses:  This  information  is 
needed  to  apply  DoD  profit  policy  which 
differentiates  capital  employed  proHt 
among  asset  categories.  Hi^er  proHt 
will  be  paid  on  equipment  than 
buildings;  no  profit  will  be  paid  on  land. 
The  basic  information  is  already 
included  tmder  present  Cost  Accounting 
Standards. 

Affected  Public:  Businesses  or  other 
for-profit. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
^commendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms,  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  Virginia  22202- 
4302. 

Dated:  November  17, 1989. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  8&-27463  Filed  11-21-69;  8:45  am] 
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Office  of  the  Secretary 

Strategic  Defense  Initiative  Advisory 
Committee;  Meetings 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Strategic  Defense 
Initiative  (SDI)  Advisory  Committee  will 
meet  in  closed  session  in  Washington, 
DC,  on  December  7, 1989. 

The  mission  of  the  SDI  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  the  Director,  Strategic 
Defense  Initiative  Organization  on 
scientific  and  technical  matters  as  they 
affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  December  7, 1989  the  committee  will 
discuss  status  of  SDI  research  and 
management  issues. 
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In  accordance  wtih  section  10(dl  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-461,  as  amended  (5 
U.S.C.  App  H.  (1962]j,  it  has  been 
determined  that  tkia  SOI  Advisory 
Committee  meeting  concerns  matters 
listed  in  5  U.S.C  552b[c){l)  (1982],  and 
that  accordingly  this  meeting  will  be 
closed  to  the  public. 

DaLed:  November  17,  IQSa 
LM.fiyiiuiii. 

Alternate  OSl>  Fedenal  Register  Liaison 
Offiaer,  Depu  -  ment  of  Defease. 
[FR  Doc.  89-. '  4«4  Filed  11-21-68:  8.<45  am] 
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DEPARTMENT  OF  EDUCATION 

Meetings;  National  Assessment 
Governing  Board 

AGENCY:  National  Assessment 
Governing  Bi jard.  Education. 
ACTtOM:  Notice  of  meeting. 

SUMMARY:  Tills  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Reading  Committee  of  the  National 
Assessment  Covemmg  Board.  "Hiis 
notice  also  describes  Ae  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  ander  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act.  "Hiis 
docuraenrt  is  mtended  to  notify  the 
general  public  of  thew  opportunity  to 
attend. 

date:  Monday,  November,  27, 1989. 
time:  11:10  a.m.  (e.s.t.)  unffl 
adjournment. 

PLACE:  National  Assessment  Governing 
Board.  Suite  7322. 1100  L  Stree<  NW.. 
WasJiington,  DC. 
FOR  FURTMER  INFORMATION  CONTACT 

Roy  Treby,  Executive  Director,  National 

Assessment  Covemiiig  Board.  Suite 

7322. 1100  L  Street  NW..  Washington, 

DC  20005-^U)li.  Telephooe:  (202)  357- 

6938. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(1)  of  the 
General  Education  Provisions  Act 
(GEPAJ  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  [NAEP 
Improvement  Act],  title  IIl-C  of  tire 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  100-297],  (20  USC  1221  e-1). 
The  Board  is  established  to  adviee  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  c^ 
Educational  Progress,  and  <level<^ 


specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  ideatifyiiig  the  objective* 
for  each  age  and  p'ade  tested,  and 
estabiishiog  standards  and  procedares 
for  interstate  and  national  comparisons. 

The  Reading  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  via  teleconference  on  Monday, 
November  27, 1989  from  lliX)  a  jn.  ontil 
the  completion  of  business.  Because  this 
is  a  teleconference  meeting,  facilities 
will  be  fMxsvided  so  the  public  will  have 
access  to  the  Committee's  deliberations. 
The  purpose  of  this  meeting  is  to  update 
the  Committee  on  the  December  5, 1989 
press  conference  and  the  reading 
consensus  process. 

Records  are  k^  of  ail  Board 
proceedings  and  are  available  for  public 
inspection  at  the  US.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  7322, 1100  L 
Street  NW..  Washington.  DC  from  8:30 
a-BL  to  5:00  p.m.,  Monday  through 
Friday. 

Qutstopnor  t.  f^ross. 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

[FK  Ooc  ae-27356  Filed  11-21-89;  8:45  am] 
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AcMsory  OosnmHtoe  on  Stadant 
Finanolal  Assistance;  Meeting 

agency:  Advisory  Comraittee  on 

Shident  Finaiicial  Asststanoe. 

Education. 

ACTION:  Notice  of  advisory  committee 

meeting. 

SUMMANY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  Symposium  on 
Simplification  of  Need  Anal3r8i8  and  flie 
Delivery  System  hosted  by  Ae  Advisory 
Committee  on  Stwient  Financial 
Assistance.  This  notice  also  describes 
the  functions  of  the  Committee.  Notice 
of  this  meeting  is  required  under  section 
10(aJ{2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
the  opportunity  to  attend. 
OATE:  Oecesober  4. 1980  beginning  at  6 
a.m.  and  eadiag  at  5  p.m. 
ADOnetS:  Hyatt  Regency  Washington  on 
Capitol  Kill  Yorktown  Room,  4O0  New 
Jersey  Avenue  NW..  Washington.  DC 
20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  K.  Fitegerald,  Staff  Director, 
Athvisory  Committee  on  Student 
Financial  Assistance,  Room  4600,  ROB- 
3.  7*  »  D  Streets  SW.,  Washington.  DC 
20202-7582,  (202}  732-3439. 


SUPPLEHENTAItV  INPOmilATKMr.  The 

Advisory  Conunittee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Pubhc  Law  100-50  (20  U.S.C.  1098).  The 
Advisory  Committee  is  established  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matt«v, 
inchiding  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms  and  making 
recommendations  that  will  result  in  the 
amlntenance  of  access  to  postsecondary 
educatixM  for  low-  and  mitkUe-income 
students,  and  conducting  a  thorough 
study  of  instltutixuiai  lending  policy  in 
the  Stafford  Student  Loan  Program.  The 
Congress  also  requested  the  Advisory 
Committee's  assistance  in  preparing  for 
reauthorization  of  the  Higher  Education 
Act.  The  Sjrraposium  on  Simplification 
of  Need  Analysis  and  the  Delrvery 
System  is  the  first  in  a  series  of 
activities  related  to  reauthorization. 

Tlie  Advisory  CaaHnittee  "will  meet  in 
Washington,  DC,  from  9«)  a.m.  to  5:00 
p.m.  on  December  4. 

The  proposed  agenda  includes: 

(a)  Overview  of  analytical  issues 
relating  to  need  anatysia  and  the 
dehvery  system 

(b)  DiscHssioa  sesstons  on  the 
followiog  issaes: 

— Simplifying  and  Integratii^g  Federal 

Need  Amlyals  and  Prograa  Eligibility 

Models 
— ^Exemptiqg  Disadvantaged  Populations 

from  Federal  Need  Analysis  and 

Program  Eligibility 
— Streamlining  Apj^cation  and 

Reapplication  Processes 

— Minimizing  the  Impact  of  Federal 
Simplification/Integration  on  State 
and  Institutiooal  Aid  Delivery 

— Issues  for  Further  Analysis 

Records  are  kept  of  all  Committee 
proceedings,  aad  are  available  for 
public  inspection  at  the  Office  of  die 
Advisory  Committee  on  Student 
Financial  Assistance,  Room  4600,  7th 
and  D  StreeU  SW^  Washington.  DC. 
from  the  hours  of  9  a.jn.  to  5:30  fuxL, 
weekdays,  except  Federal  holidays. 

Dated:  November  13, 1989. 

Brian  K.  Fttzgendd. 

Staff  Director,  Advisory  Committee  on 
Student  FiaaacialAasistaace. 

[FR  Ooc  80-27400  Piad  ll-a-aa:  «:«S  m) 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Aaministration 

Proposal  To  EstaUtoh  Tranamission 
Rate  or  Third  AC  IntarUa  Non-Fadaral 

Participation  and  OoDortunlty  for 
Public  Re^'ew  and  Comment 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  and  opportunity  for 
review  and  comment.  BPA  File  No: 
3ACP-89.  BPA  requests  that  all 
comments  and  documents  intended  to 
become  part  of  the  Official  Record  in 
this  process  contain  the  file  number 
designation  3ACP-89. 

summary:  In  June  of  1987,  BPA 
undertook  a  public  to  describe  and 
evaluate  options  for  non-Federal 
participation  in  the  northern  portion  of 
the  Third  AC  (alternating  current) 
Intertie.  The  Third  AC  Intertie  would 
add  approximately  1600  megawatts 
(MW)  of  transfer  capability  to  the 
Pacific  Northwest-Pacific  Southwest 
(PNW-PSW)  Intertie.  BPA  released  its 
"Proposal  for  Non-Federal  Participation 
in  the  Northern  Portion  of  the  Third  AC 
Intertie"  (Proposal)  in  December  1988.  In 
the  proposal,  BPA  reserved  its  share  of 
the  first  800  MW  increase  for  its  own 
use.  BPA  proposed  to  offer  its  share  of 
the  second  800  MW  increase  (725  MW) 
for  use  by  Vfi\N  non-Federal  scheduling 
utihties.  BPA  would  retain  physical 
ownership  of  facilities  and 
decisionmaking  authority  over  the 
operation,  maintenance,  planning,  and 
construction  of  facilities. 

In  order  to  proceed  with  its  review 
and  analysis  of  the  Proposal  and  to 
reach  a  final  decision  whether 
participation  will  be  offered,  PBA  is 
begirming  a  transmission  rate 
proceeding  to  develop  a  rate  for 
participation.  The  rate  will  be  a  formula 
(referred  to  as  pricing  methodology 
throughout  this  Federal  Register  Notice) 
which  is  based  on  the  costs  associated 
with  non-Federal  use  of  the  existing 
facilities  and  new  construction  required 
to  achieve  the  second  800  NW  increase, 
and  which  will  be  used  to  determine  the 
up-front  payment  participants  would 
make  to  BPA.  BPA  seeks  Federal  Energy 
Regulatory  Commission  (FERC) 
approval  of  the  pricing  methodology. 

After  the  record  of  this  rate  case  is 
filed  with  FERC,  BPA  plans  to  request 
letters  of  intent  from  PNW  non-Federal 
scheduling  utilities  to  determine  if  there 
is  interest  in  participation.  BPA  believes 
that  the  rate  adopted  for  participation 
will  be  an  important  factor  in  utilities' 
decisions  to  participate.  If  there  is 
sufficient  interest  in  participation,  BPA 


will  proceed  with  preparation  of  an 
environmental  impact  statement  (EIS) 
Upon  issuance  of  its  draft  EIS  to  the 
public,  BPA  will  begin  contract 
negotiations  vsrith  potential  participants 
if  it  appears  that  BPA  will  offer 
participation.  With  issuance  of  the  final 
EIS,  BPA  will  decide  whether  to  offer 
participation  and.  if  participation  is 
offered,  its  exact  form.  Participation 
contracts  would  be  effective  through 
2016.  Those  contracts  could  be  executed 
any  time  prior  to  the  Third  AC  Intertie 
energization  date,  although  BPA 
anticipates  that  participation  contracts 
would  be  executed  in  late  1991  or  early 
1992.  Participants  would  make  an 
estimated  payment  when  participation 
contracts  are  executed.  After 
construction  of  the  Third  AC  Intertie  is 
completed,  an  adjustment  to  the 
payment  would  be  made  to  reflect 
actual  costs  of  construction,  project 
energization  date,  and  the  timing  of  the 
estimated  payment. 

Responsible  Official:  Ms.  Shirley  R. 
Melton.  Director,  Division  of  Contracts 
and  Rates,  is  the  official  responsible  for 
the  development  of  BPA's  wholesale 
power  and  transmission  rates.  DATES: 
Persons  wishing  to  become  a  formal 
"party"  to  the  proceedings  must  notify 
BPA  in  writing  of  their  intention  to  do  so 
in  accordance  with  requirements  stated 
later  in  this  notice.  Petitions  to  intervene 
must  be  received  by  December  28, 1989, 
and  should  be  addressed  as  follows: 
Honorable  Dean  F.  Ratzman,  Hearing 
Officer,  c/o  John  Ciminello-APR, 
Hearing  Clerk,  Bonneville  Power 
Administration,  P.O.  Box  12999. 
Portland,  Oregon  97212.  In  addition,  a 
copy  of  the  intervention  must  be  served 
on  BPA's  Office  of  General  Counsel- 
APR.  P.O.  Box  3621,  Portland.  Oregon 
97208. 

BPA  will  prefile  the  testimony  of  its 
vntnesses  on  December  11, 1989.  Copies 
will  be  available  in  BPA's  Public 
Information  Center  and  will  be  mailed 
to  all  parties  to  the  1989  general  rate' 
proceeding  and  to  others  requesting  it. 

A  prehearing  conference  will  be  held 
before  the  Hearing  Officer  at  9  a.m.  on 
January  3, 1990,  in  the  BPA  Hearing 
room.  1002  NE.  HoUaday,  Portland. 
Oregon.  Registration  for  the  prehearing 
conference  will  begin  at  8:30  a.m.  The 
Hearing  Officer  will  act  on  all 
intervention  petitions  and  oppositions  to 
intervention  petitions,  rule  on  any 
motions,  estabUsh  additional 
procedures.  estabUsh  a  service  list, 
establish  a  procedural  schedule,  and 
consolidate  parties  with  similar  interests 
for  purposes  of  filing  jointly  sponsored 
testimony  and  briefs  and  for  expediting 
any  necessary  cross-examination.  A 
notice  of  the  dates  and  times  of  the 


hearings  will  be  mailed  to  all  parties  of 
record.  Objectons  to  orders  made  by  the 
Hearing  Officer  at  the  prehearing 
conference  must  be  made  in  person  or 
through  a  representative  at  the 
prehearing  conference. 

The  following  proposed  schedule  is 
provided  for  informational  purposes.  A 
final  schedule  will  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 

Dec.  22. 1089... BPA  Direct  Case  filed  Avait- 

able  at  BPA't  Public  Informa- 
tion Center,  905  NE.  11th.  1st 
Floor.  Portland.  Oregon. 

Dec.  28, 1988 Deadline  for  intervention!  to  be 

filed. 

Jan.  3, 1990  .._„_...  Prehearing    Conference    to    set 
■chedule  and  act  on  petition* 
to  intervene. 
Technical    Sesaion    to    discuss 
testimony. 

]an.  24. 1990 BPA  Witness  aerification. 

Feb.  7, 1990  .„ Parties'  Direct  Case  and  Rebut- 
tal to  BPA  Direct  Testimony 
filed 

Feb.  21, 1990 Parties'  Witness  aarification. 

Mar.  1. 1990 BPA   and   Parties'   Rebuttal   to 

Parties'  Testimony  filed. 

Mar.  12-14, 1990 ...  Cross  Examination. 

Apr.  11, 1990 Draft  Record  of  Decision. 

May  11, 1990 Final  Record  of  Decision. 

ADDRESS:  Written  comments  should  be 
submitted  to  the  Public  Involvement 
Manager-ALP,  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  9712. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Shirley  Price,  PubUc  Involvement 
office,  at  the  address  listed  above,  503- 
230-3478.  Oregon  callers  may  use  800- 
452-8429;  callers  in  California,  Idaho, 
Montana,  Nevada,  Utah,  Washington, 
and  Wyoming  may  use  800-547-6048. 
Information  may  also  be  obtained  from: 

Mr.  George  E.  Gwinnutt.  Lower  Columbia 
Area  Manager,  Suite  243, 1500  NfE.  Irving 
Street.  Portland,  Oregon  97232,  503-230- 
4551 

Mr.  Robert  N.  Laffel,  Eugene  District 
Manager.  Room  20&  211  East  Seventh 
Street,  Eugene,  Oregon  97401.  503-687-6952 

Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 
Manager,  Room  561,  West  920  Riverside 
Avenue,  Spokane,  Washington  99201,  509- 
456-2518 

Mr.  George  E.  Eskridge,  Montana  District 
Manager.  800  Kensington.  Missoula, 
Montana  59801,  406-329-3060 

Mr.  Ronald  K.  Rodewald,  Wenatchee  District 
Manager,  Room  307,  301  Yakima  Street, 
Wenatchee,  Washington  98801,  509-662- 
4377,  extension  379 

Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 
Manager.  Suite  400,  201  Queen  Anne 
Avenue,  Seattle,  Washington  9810&-1030. 
206-442-4130 

Mr.  Thomas  V.  Wagenhoffer,  Snake  River 
Area  Manager,  101  West  Poplar,  Walla 
Walla,  Washington  99362.  509-522-6225 

Mr.  Richard ).  Itami,  Idaho  Falls  District 
Manager,  1527  HoUipark  Drive,  Idaho  Falls. 
Idaho  83401,  206-523-2706. 
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Kfe.  Ikanai  RBUidMHskip,  BcRte  District 
MaMgw.  Boaa  iOL  SSO  Wegt  Fort  Street 
Boise.  Idaho  83724. 2a8-334-0U7. 

SUPPLEMENTARY  IMFOBMATION: 

Table  of  Conteirti 

I.  Background 

II.  Relevant  Statotory  Proviskm 

IIL  Prooeduret  Goveoing  Rate  AdjuitmeBts 
and  Public  Participation 

IV.  Third  AC  Intertie  Non-Federd 

Participation  Transmission  Rate 

V.  Major  Issues 

VI.  Third  AC  Intartie  Non-Federal 

ParticipatioD  Rate  Schedule 

I.  Badcfround 

The  present  transmission  capability  of 
the  PNW-PSW  Intertie  transmission 
lines  is  about  6300  MW.  3200  MW  on 
two  AC  transmission  lines  and  3100  MW 
on  a  direct  current  (DC)  transmission 
Line.  SPA  owns  100  percent  of  the  DC 
tranBBusuon  line  and  shares  ownership 
of  the  AC  transmission  lines  with  Pacific 
Power  8t  Lijiht  Company  {F*P8tL)  and 
Portland  General  Electric  Company 
(PGE].  BPA  owns  2100  MW  of  the  AC 
transmnsiao  baes. 

A  consortium  of  CaHfomia  parties  is 
planning  the  southern  portion  of  the 
Third  AC  intertie  Project.  The 
California-Oregon  Transmission  Project 
would  add  a  planned  1000  MW  of 
transmission  capability  to  the  AC 
Intertie  syfrtem  in  California,  increasiog 
transmission  capability  to  4600  MW. 

Modifications  to  existijig  facilities  and 
transmission  additions  in  the  PNW  are 
being  planned  by  the  current  owners  to 
upgrade  the  capacity  of  the  northera 
portion  of  the  AC  Intertie  to  the  same 
4800  MW  transmission  capability 
planned  for  the  southern  portion. 

BPA,  PGE,  and  PP&L  will  share  the 
costs  of  increasing  the  capability  of  the 
AC  Intertie  in  the  PNW  by  1600  MW  as 
set  forth  in  the  respective  BPA-PGE  and 
BPA-PP&L  Intertie  Agreements.  The  two 
Intertie  Agreements  settled  disputes 
between  the  current  owners  and.  among 
other  things,  resulted  in  a  negotiated 
agreement  as  to  bow  to  share  costs  for 
the  increase  in  AC  Intertie  capability. 
Each  company's  capudty  rights  based 
on  ownership  are  also  defii^. 

On  June  22, 1987,  BPA  received  a 
letter  from  the  Chairman  of  the  U.S. 
House  of  Representatives  Committee  on 
Energy  and  Commerce  requesting 
information  regarding  non-Federal 
utility  participation  in  the  Third  AC 
Intertie.  BPA  was  asked  to  provide  a 
study  on  non-Federal  participation. 

BPA  released  its  "Final  Study  of  Non- 
Federal  Participatioa  in  the  Northern 
Portion  of  tlie  Tlurd  AC  loterUe"  (Study] 
in  March  1968.  The  Study  described  the 
options  BPA  had  identified  sad 
examined  their  consequences  m  li^  of 


varioas  criteria.  BPA  did  not  make  a 
reoonmeiubtian  in  the  Study  regarding 
wheAer  it  would  offer  non-Federal 
participation  or  what  type  of  non- 
Fedenl  fiarticipatian  slight  be  offered. 

In  December  1988,  BPA  released  its 
ProposaL  In  the  Proposal  BPA  reserved 
its  share  of  the  first  800  MW  increase  for 
its  own  use.  BPA  proposed  to  offer  its 
share  of  the  secmid  800  MW  ino-ease 
(725  MW)  for  use  by  PNW  non-Federal 
scheduling  atilities.  BPA  would  retain 
physical  ownership  of  facilities  and 
decisionmaking  authority  over  the 
operatkai.  maintenance,  plsmning.  and 
coBBtniction  of  facihties.  BPA  would 
offer  contrscts  to  PNW  scbeduhng 
utrhtses  for  use  of  shares  of  the  Third 
AC  Intertie  through  the  year  2016. 
Puticipants  would  make  an  estimated 
payment  upon  execution  of  participation 
contracts,  rather  than  through  annnal 
payments  over  the  term  of  the 
participation  contracts. 

The  pricing  methodology  included  in 
the  Prc^xasal  was  based  on  BPA's  cost  of 
the  second  8300  MW  of  the  Third  AC 
Intertie  Project  (see  S  IV,  f  A,  infra]  plus 
the  depreciated  replacement  cost  of 
existing  facilities  (separately  owned  by 
BPA  or  PP*L)  required  for  operation  of 
the  Third  AC  Intertie.  The  costs 
included  land.  BPA's  normal  allocation 
of  corporate  overhead,  interest  during 
construction  (IDC)  (which  can  also  be 
referred  to  as  Allowance  for  Funds  Used 
During  Construction  tAFUDC)  on  new 
facilities,  and  indirect  expenses.  An 
adjustment  was  to  be  made,  using 
depreciated  replacement  cost  for  both 
existing  facihties  and  the  Tliird  AC 
Intertie  Project  to  account  for  the  fact 
tksA  participants'  contract  rights  would 
extend  through  2016  rather  &an  for  the 
life  of  tiie  facilities. 

Since  publication  of  the  Proposal,  BPA 
has  conducted  further  review  and 
analysis  and  made  two  revisions  to  the 
cost  basis  for  the  proposed  pricing 
methodology.  First  instead  of  asiug 
depreciated  replacement  cost  as  the 
basis  for  pricing.  BPA  now  proposes  to 
use  book  value  for  phdng  existing 
faahties  and  making  the  adjustment  for 
contract  rights  extending  throu^  2016. 
Book  valoe  represents  capitalized 
investment  cost  less  accumulated 
depreciation.  Second,  the  Proposal  had 
included  IDC  as  a  component  of  the 
pricing  methodology.  Btf^A  uses  AFUDC 
in  estimating  the  interest  on  funds  used 
during  the  construction  period  of  capital 
facilities.  Consequently,  in  determining 
the  total  costs  of  the  facilities,  the 
pncing  methodology  will  use  the  term 
AFUDC  rather  than  IDC 

Participuits  would  make  an  estimated 
payment  upon  execution  of  participation 
contracts.  When  the  Third  AC  Intertie 


project  is  conpletedaad  all  costs 
accounted  for,  an  adjustment  will  be 
made  to  sccoont  for  actual  costs  and 
energization  date  as  wel!  as  timing  of 
the  payment. 

BPA's  proposed  pricing  methodology 
does  not  include  costs  associated  with 
operation  and  maintenance,  general 
plant,  or  replacements  and  renewals. 
Those  costs  would  be  ]>aid  annoally  by 
participants.  Payment  provisions  and 
the  formula  for  calculating  the  annual 
payments  would  be  included  in  the 
participatioQ  contracts  and  are  not  part 
of  the  rate  for  which  BPA  is  seeking 
FERC  approval. 

The  testimony  supporting  the 
proposed  Third  AC  Intertie  non-Federal 
participation  transmts^on  rate  will  be 
available  on  December  22. 1989,  at 
BPA's  Public  Information  Center,  BPA 
Headquarters  Building,  first  floor,  905 
NE.  lltih.  Portland.  Oregon.  The 
testimony  may  also  be  reqaested  by 
phone  or  in  writing  from  BPA's  Public 
Involvement  office  and  will  be  available 
at  the  Prehearing  Conference. 

Persons  seeking  to  become  parties 
should  not  wait  until  the  prehearing 
conference  to  (A^ain  copies  of  the 
testimony.  Rather,  parties  should  obtain 
the  testimony  earlier  so  they  will  be 
prepared  for  the  technical  session  on 
January  3, 1990.  At  the  technical  session, 
BPA  staff  will  be  availaWe  to  informally 
clarify  information  in  the  testimony. 

To  request  the  testimony  by 
telephone,  call  BPA's  docmnent  requftst 
line:  800-641-5867  for  Oregon;  800-624- 
9495  for  Washington,  Idaho,  Montana, 
California,  Wyoming.  Utah,  and  Nevada. 
Other  callers  sArauld  me  503-230-347S. 

n.  Relevant  Statutory  Provisions 

Section  7  of  the  Pacific  Northwest 
Electric  Power  Platming  and 
Conservatios  Act  (Northwest  Power 
Act),  16  U.S.C.  893e,  contains  a  number 
of  general  directives  that  the  BPA 
Administrator  must  consider  in 
establishing  rates  for  the  fransmission  of 
non-Federal  power.  In  particulttr.  section 
7(aKl).  16  U.S.C.  839e{a)(l).  provides 
that 

(sjuch  rates  shaD  be  established  and,  as 
appropriate,  revised  to  recover,  in 
accordance  with  sound  business  principles, 
the  costs  associated  with  tiie  ac<]uisition, 
conservation,  and  traBsaission  of  electric 
power,  including  the  aamfttiatinn  of  the 
Federal  iwvesUnent  in  the  Federal  Cohonbia 
River  Power  Systen  tiaoliKliBg  irrigatioii 
costs  fequired  to  be  repaid  out  of  power 
revenues)  over  a  reaaonable  period  of  years 
and  the  other  costs  and  expenses  incurred  hy 
the  Administrator  pursuant  to  this  act  and 
other  provisions  of  law.  Snch  rates  shall  be 
establi^ted  m  accordatioe  wrtj  sections  9 
and  10  gf  the  Federal  Cohmbia  River 


II 
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Tranaraission  System  Act  (16  U.&C  i  638), 
section  5  of  the  Flood  Control  Act  of  19M, 
and  the  provisions  of  this  Act. 

Rates  established  by  BPA  are 
effective  when  approved  by  FERC.  W 
U.S.C.  §  63fie. 

ni.  Procedures  Governing  Rate 
Adjustments  and  Public  Participation 

Section  7[i)  of  the  Northwest  Power 
Act  16  U.S.C.  839e{i),  requires  that  rates 
be  established  accordmg  to  certain 
procedures.  These  procedures  include, 
among  other  things,  issuance  of  a 
Federal  BtjiMer  notice  announcing  the 
proposed  rates;  one  or  more  hearings; 
the  opportunity  to  submit  written  views, 
supporting  information,  questions,  and 
arguments;  and  a  decision  by  the 
Administrator  based  on  the  record 
developed  during  the  hearing  process. 
This  proceeding  will  be  governed  by 
BPA's  "Procedures  Governing 
Bonneville  Power  Administration  Rate 
Hearings,"  51  FR  7611  (1986),  which 
implements  the  statutory  requirements. 

The  hearing  will  be  conducted 
according  to  the  rule  for  general  rate 
proceedings.  {  1010.9  of  BPA's 
"Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings." 
BPA's  procedures  provide  for 
pubUcation  of  a  notice  of  the  proposed 
rates,  a  prehearing  conference,  the 
opportunity  for  hearing,  reoeipt  of 
written  comments,  preparation  of 
decisional  docimients,  a  decision,  and 
the  transmittal  of  the  decision  with 
supporting  documentation  to  FERC. 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  &om 
"participants,"  who  are  defined  in  the 
procedures  as  persons  who  may  submit 
comments  without  being  subject  to  the 
duties  of  and  having  the  privileges  of 
parties.  Participants'  written  and  oral 
comments  will  be  made  part  of  the 
official  record  of  the  case  and 
considered  by  the  Amdinistrator. 
Participants  are  not  entiUed  to 
participate  in  the  prehearing  conference 
(except  to  the  extent  that  their  petitions 
for  party  status  may  be  ruled  on);  may 
not  cross  examine  parties'  witnesses, 
seek  discovery,  or  serve  or  be  served 
with  documents;  and  are  not  subject  to 
the  same  procedural  requirements  as 
parties. 

Written  comments  by  participants  will 
be  incfaided  in  the  record  if  they  are 
submitted  on  or  before  March  14, 1990. 
Partici|>uits  written  views,  supporting 
information,  questions,  and  argimients 
should  be  submitted  to  BPA's  Public 
InvolvemeRt  Office. 


Tlie  second  category  of  interest  is  that 
of  a  "party"  as  de&ied  in  §  §  1010.2  and 
1010.4  of  the  "Procedures  Governing 
Bonneville  Power  Administration  Rate 
Hearings."  51  FR  7611  (1986).  Parties 
may  participate  in  any  aspect  of  the 
hearing  process. 

Persons  wishing  to  become  a  formal 
party  to  BPA's  rate  proceeding  must 
notify  BPA  in  writing  of  their  request 
Petitions  to  intervene  shall  state  the 
name  and  address  of  the  person 
requesting  party  status  and  the  person's 
interests  in  the  outcome  of  the  hearing. 
Petitioners  may  designate  no  more  than 
two  representatives  upon  whom  service 
of  documents  will  be  made.  BPA 
customers  and  customer  groups  whose 
rates  are  subject  to  revision  in  the 
hearing  will  be  granted  intervention, 
based  on  petitions  filed  in  conformity 
with  9  1010.4.  Other  petitioners  must 
explain  their  interests  in  sufficient  detail 
to  permit  the  Hearing  Officer  to 
determine  whedier  tiiey  have  a  relevant 
interest  in  the  hearing.  Any  opposition 
to  a  petition  to  intervene  must  be  filed 
and  served  at  least  24  hours  before  the 
January  3, 1990,  prehearing  conference. 
All  timely  applications  will  be  ruled  on 
by  the  Hearing  Officer.  Late 
interventions  are  strongly  disfavored. 
Opposition  to  an  untimely  petition  to 
intervene  shall  be  filed  and  served 
within  2  days  after  service  of  the 
petition.  Intervention  petitions  will  be 
available  for  inspection  in  BPA's  Public 
Information  Center,  first  floor,  905  NE. 
11th.  Portland,  Oregon. 

The  record  will  include,  among  other 
things,  the  transcripto  of  any  hearings, 
written  material  submitted  by  the 
participants,  and  evidence  accepted  into 
the  record  by  the  Hearing  Officer.  The 
Hearing  Officer  then  will  review  the 
record,  supplement  it  if  necessary,  and 
certify  the  record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  the 
final  proposed  transmission  rate  based 
on  the  entire  record.  The  basis  for  the 
final  proposed  transmission  rate  «vill  be 
expressed  in  the  Administrator's  Record 
of  Decision  (ROD).  The  Administrator 
will  serve  copies  of  the  ROD  on  all 
parties  and  will  file  the  final  proposed 
rate,  together  with  the  record,  widi 
FERC  for  confirmation  and  approval. 

IV.  Third  AC  Intertie  Non-Federal 
Participation  Transmission  Rate 

The  proposed  participation  rate  will 
be  based  on  BAPs  costs  of  facilities 
associated  with  the  second  800-MW 
incrranent  of  the  Third  AC  Intertie 
Project  First,  BPA's  costs  of  the  new 
facilities  and  the  book  value  of  existing 
facilities  required  for  the  second  800- 
MW  increment  of  the  Third  AC  Intertie 


are  determined.  Second,  the  AFUDC 
associated  with  the  costs  of  the  new 
facilities  is  added.  Then,  in  computing 
the  rate,  an  adjustment  will  be  made  to 
compensate  for  a  contract  term  less  than 
the  life  of  the  fadlilies. 

In  order  to  determine  which  costs  are 
appropriately  assigned  to  the  first  and 
second  800  MW  of  the  Third  Intertie 
Project,  studies  were  performed  to 
determine  which  facilities  are  needed 
for  the  AC  Intertie  to  operate  reliably  at 
4000  MW.  Costs  were  assigned  to  the 
first  800  MW  on  the  basis  of  which 
facilities  were  needed  for  reliable 
operation  at  a  transfer  level  of  4000  MW 
from  the  PNW  to  the  PSW.  The 
remainder  of  the  costs  were  assigned  to 
the  second  800  WfW.  (see  S  V.  f  B) 

Following  is  a  more  detailed 
discussion  of  the  components  of  the 
pricing  methodology. 

A.  New  Facilities 

The  new  facilities  associated  with  the 
Third  AC  Intertie  Project  are  made  up  of 
two  separate  items:  (1)  Third  AC  Intertie 
System  Reinforcement  (Reinforcement) 
(which  includes  modifications  to  the 
existing  AC  Intertie  plus  a  new 
substation  (Captain  jack)  and  related 
facilities),  and  (2)  the  Alvey-Meridian 
Transmission  line  and  related  facihties. 
Costs  associated  with  the  Reinforcement 
are  assigned  to  both  the  first  and  second 
800-MW  increments  of  the  Third  AC 
Intertie.  These  reinforcements  will  be 
made  to  the  existing  AC  Intertie  and  to 
existing  main  grid  facilities  that  will 
become  part  of  the  Third  AC  Intertie.  A 
portion  of  the  Reinforcement  costs  are 
assigned  to  the  second  800  MW. 

All  of  BPA's  costs  associated  witii  the 
new  Alvey-Meridian  Transmission  Line 
are  assigned  to  the  second  800  MW. 
Alvey-Meridian  will  be  jointly  owned  by 
BPA  and  PP&L  BPA's  portion  of  the  line 
will  be  dedicated  solely  to  the  Third  AC 
Intertie,  while  PP&L's  portion  will  be 
used  to  serve  its  obligstitms  in  southern 
Oregon  and  northern  Califonoia. 

B.  Existing  Support  Facilities 

A  portion  of  two  existing  BPA 
transmission  lines  and  associated 
substations  (now  dedicated  to  serve 
BPA  loads  and  wheeling  obligations  in 
the  Willamette  Valley)  and  a  portion  of 
an  existing  PP&L  transmission  line  and 
associated  substation  facilities  (now 
dedicated  to  serve  PP&L  loads  in 
souAem  Oregon  and  northern 
California)  will  become  part  of  die  "Hiird 
AC  Intertie  upon  completion  of  the  "Hiird 
AC  Intertie  ftoject.  A  portion  of  the 
book  valtie  of  these  facihties  Is  included 
in  BPA's  pricing  methodology  for 
participation. 
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C.  Allowance  for  Funds  Used  During 
Construction 

The  costs  used  in  the  proposed  pricing 
methodology  include  AFUDC.  For 
purposes  of  calculating  the  estimated 
payment,  costs  will  include  an  estimate 
for  AFUDC.  When  the  Third  AC  Intertie 
Project  is  completed  and  all  costs 
accounted  for.  AFUDC  will  be 
calculated  and  capitalized  consistent 
with  FERC  requirements. 

D.  2016  Adjustment 

.   If  participation  is  offered,  the  contract 
rights  will  extend  through  calendar  year 
2016  [see  §  V,  fl  A,  infra].  BPA  proposes 
to  make  an  adjustment  to  compensate 
for  a  contract  term  less  than  the  life  of 
the  facilities  involved  by  deducting  from 
the  costs  the  present  value  of  the 
estimated  remaining  book  value  of  the 
New  Facilities  and  the  Existing  Support 
Facilities  associated  with  the  second  800 
MW  at  the  end  of  2018.  The  remaining 
book  value  is  discounted  back  to  the 
year  of  completion  (currently  expected 
to  be  1993)  using  BPA's  borrowing  rate. 

E.  Application  of  Proposed  Pricing 
Methodology 

For  purposes  of  estimating  the  price 
that  would  result  from  applying  the 
proposed  pricing  methodology,  BPA 
assumes  that  participants'  payments 
would  not  be  made  until  the  Third  AC 
Intertie  Project  is  complete  (currently 
estimated  to  be  early  to  mid-1993). 
Participants'  payments  would,  however, 
be  made  to  BPA  when  participation 
contracts  are  signed  (currently 
estimated  to  be  late  1991  or  early  1992,  if 
BPA  decides  to  offer  participation).  BPA 
would  provide  an  adjustment  to  the 
price  to  reflect  the  earlier  receipt  of  the 
payment. 

When  the  Third  AC  Intertie  Project  is 
completed  and  all  costs  accounted  for, 
an  adjustment  would  be  made  to  reflect 
BPA's  actual  costs,  the  project 
energization  date,  and  the  timing  of  the 
original  payments.  Participants  would 
then  either  receive  a  refund  from  BPA  or 
make  an  additional  payment  to  BPA. 

Using  BPA's  most  recent  program 
planning  estimates  of  the  cost  of  the 
Third  AC  Intertie  Project,  the  estimated 
price  for  participation  is  $252/kW  (in 
1993  dollars).  This  estimate  is  provided 
to  show  how  the  pricing  methodology 
would  be  applied  and  to  give  potential 
participants  information  to  assist  them 
in  determining  whether  they  want  to 
participate  in  the  Third  AC  Intertie 
should  BPA  offer  partcipation.  The 
estimate  follows: 


Third  AC  IffTERXiE  Participation 
Estimated  Price  » 

[1993  $] 


Cost  item 

Cost 

(Minions  o( 

S) 

Price 
per 
kW* 

New  Facilities 

$199 
-82 

New    Facilities    needed    fdr 
first  800  MW  of  1600  MW.... 

Cost  of  Second  800  MW 

AFUDC  on  Second  800  MW.... 
Existing  Support  FactHties 

137 
23 

+31 

Sobtotal —. 

2016  Adjusunent 

191 
-8 

Total  Price  .„ 

163 

S2S2 

'  Based   on   mid- 1989   program   plar>oin9   levels. 
>  The  Pnce  per  KW  n  derived  by  dividing  the  Total 
Price  by  275  MW. 


V.  Major  Issues 

A.  Term  of  Rate 

BPA  proposes  to  provide  participants 
with  contract  rights  [i.e.,  the  rate  would 
be  effective)  through  the  year  2016,  the 
year  that  certain  BPA-PP&L  agreements 
terminate,  if  BPA  decides  to  offer 
participation.  The  agreements  affect  the 
AC  Intertie,  and  BPA  is  uuncertain  of  its 
rights  to  use  PP&L  facilities  for  AC 
Intertie  purposes  after  that  time.  New 
agreements  to  extend  operation  of  the 
Third  AC  Intertie  after  2018  will  have  to 
be  negotiated  with  PP&L 

Also  contingent  on  offering 
participation  'Jirough  2016,  BPA  may 
offer  participants  a  limited,  conditional 
option  to  participate  after  2016.  The  rate 
for  po8t-2018  participation  would  be 
determined  through  a  rate  proceeding  at 
that  time. 

B.  Which  Facilities  are  Appropriately 
Included  in  Pricing  Methodology 

Planned  transmission  additions  to 
facilities  owned  by  BPA,  PP&L,  and  PGE 
will  upgrade  the  AC  Intertie  from  3200 
MW  to  4800  MW.  Existing  Intertie 
facilities  can  be  upgraded  to  4000  MW 
by  making  reinforcements  at  a  relatively 
lower  cost  than  the  remainder  of  the 
upgrade  because  of  previous 
investments  made  by  the  current 
owners.  The  second  800  MW  requires 
additional  reinforcements  plus  the 
Alvey-Meridian  transmission  line  and 
associated  facilities.  Therefore,  BPA's 
proposed  pricing  methodology  for 
participation  is  based  on  its  costs 
associated  with  the  second  800  MW  of 
the  1600  MW  Third  AC  Intertie  Project. 

In  addition  to  the  cost  of  new  facihties 
specifically  required  for  the  second  800 
MW  of  the  Third  AC  Intertie  (see  S IV, 
1  A,  supra],  BPA's  proposed  pricing 
methodology  includes  the  book  value  of 
existing  transmission  and  substation 


facilities  which  will  become  part  of  the 
Third  AC  Intertie  upon  its  completion 
[see  §  rv,  ^  B,  supra].  The  existing 
facilities  are  owned  by  either  BPA  or 
PP&L 

Of  the  BPA-owned  facilities,  those 
that  would  be  assigned  to  the  Third  AC 
Intertie  include  one-half  of  one  circuit  of 
a  double  circuit  500-kV  transmission  line 
from  Buckley  to  Marion,  one-half  of  a 
single  circuit  500-kV  transmission  line 
from  Marion  to  Alvey,  and  one-half  of 
the  associated  terminals  at  the  Buckley 
and  Marion  substations.  These  facilities 
are  currently  considered  part  of  BPA's 
main  grid  transmission  system.  The 
book  value  of  these  facilities,  which  are 
required  to  achieve  the  increase  from 
4000  MW  to  4800  MW,  is  included  in 
calculating  BPA's  rate  of  participation. 

A  portion  of  the  existing  PP&L 
transmission  line  and  associated 
substation  facilities  from  Meridian  to 
Malin  (specifically  from  Meridian  to 
BPA's  new  Captain  Jack  substation)  will 
be  dedicated  to  BPA's  use  as  part  of  the 
Third  AC  Intertie.  BPA  received  the 
right  to  use  this  transmission  path  as 
part  of  negotiations  with  PP&L  which 
included  Intertie  rights.  For  purposes  of 
pricing  the  portion  of  the  PP&L 
transmission  line  from  Meridian  to  the 
Captain  Jack  substation,  BPA  proposes 
to  use  PP&L's  book  value  associated 
with  that  segment  of  the  transmission 
line  and  associated  substation  facilities. 

C.  Cost  Basis  for  Proposed  Pricing  " 
Methodology 

BPA  proposes  to  price  Existing 
Support  Facilities  which  will  become 
part  of  the  Third  AC  Intertie  using  the 
book  value  of  those  facilities.  Similarly, 
BPA  proposes  to  make  the  adjustment  to 
account  for  contract  rights  that  extend 
through  2016  using  the  estimated 
remaining  book  value  of  the  New  and 
Existing  Support  Facilities  (see  5 IV.  1 C, 
supra]. 

VI.  Proposed  Third  AC  Intertie  Non- 
Federal  Partidpation  Rate  Schedule 

Section  I.  Availability 

This  schedule  shall  apply  to  all 
agreements  which  provide  for  non- 
Federal  participation  in  BPA's  portion  of 
the  second  800  MW  of  the  Third  AC 
Intertie. 

Section  II.  Rate 

The  one-time  payment,  with  an 
adjustment  to  be  made  after  completion 
of  the  Third  AC  Intertie  and  after  all 
costs  have  been  accounted  for,  shall  be 
made  upon  execution  of  participation 
contracts.  The  formula  for  the 
participation  payment  is  shown  below. 
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A-B-l-C-fO-E 
725  MW 


_    Participation  Price  in 
$/kW 


Participation  Price  in  $/kW  x  number  of  kW 
contracted  for  by 
participant  =  Participants  payment  to 


Section  III,  Definitions 

A.  A = BPA's  cost  of  new  facilities  for 
the  Third  AC  Intertie,  which  will 
increase  the  transfer  capability  of  the 
PNW-PSW  Intertie  by  approximately 
1600  MW,  is  the  construction  costs 
(including  land,  BPA's  normal  allocation 
of  corporate  overhead,  and  indirect 
expenses)  of  the  facihties  associated 
with  the  Third  AC  Intertie  System 
Reinforcement  and  the  Alvey-Meridian 
Transmission  Line  (referred  to  jointly  as 
the  Third  AC  Intertie  Project),  including 
the  following:  new  Captain  Jack 
substation  and  related  facilities;  a  500- 
kV  single-circuit  transmission  line  from 
the  Captain  Jack  substation  to  the 
California-Oregon  border;  other  required 
AC  Intertie  improvements;  50  percent  of 
the  construction  costs  associated  with 
PP&L's  proposed  Alvey-Meridian  500-kV 
single-cinniit  transmission  hne  and 
related  facilities  upon  BPA's  exercising 
its  option  to  acquire  50  percent  of  the 
incremental  capacity  of  that 
transmission  line;  and  BPA  staff  and 
related  costs  for  all  work  pertaining  to 
the  preparation  and  review  of  the  Third 
AC  Intertie  non-Federal  Participation 
Proposal,  Third  AC  Intertie  non-Federal 
participation  rate  case,  contract 
negotiations,  and  environmental  impact 
statement  (including  public  involvement 
activities). 

B.  B=BPA'8  (x»t  of  new  facilities 
needed  for  the  first  800  MW  increment 
of  the  1600  MW  Third  AC  Intertie 
Project  is  a  portion  of  the  construction 
costs  (including  land,  BPA's  normal 
allocation  of  c^'erfaead.  and  indirect 
expenses)  associated  with  the  new 
Captain  Jack  substation  and  related 
facilities;  a  500-kV  single-circuit 
transmission  line  from  the  Captain  Jack 
substation  to  the  Califomia-Oregon 
border  and  other  required  AC  Intertie 
improvements. 

C.  C=AFUDC  constitutes  interest  on 
the  funds  used  for  the  Third  AC  Intertie 
Project  while  it  is  under  construction. 
AFUDC  is  calculated  and  capitalized 
consistent  with  FERC  requirements.  The 
AFUDC  is  that  amount  capitalized  on 
the  second  800  MW  increment  of  the 
leeo  MW  Third  AC  Intertie  Project,  or 
A-B. 

D.  D=Book  value  of  existing  BPA  or 
PP&L  support  facilities  needed  for  the 
second  800-MW  increment  of  the  1800 


MW  Third  AC  Intertie  is  made  up  of  the 
book  value  of  one-haif  of  one  circuit  of 
BPA's  Buckley-Marion  double-circuit 
500-kV  transmission  line;  the  book  value 
of  one-half  of  a  single  circuit  of  BPA's 
Marion-Alvey  transmission  line;  one- 
half  of  the  associated  terminals  at  BPA's 
Buckley  and  Marion  substations;  the 
book  value  of  a  portion  of  PP&L's  single- 
circuit  500-kV  Meridian-Malin 
transmission  line  between  Meridian  and 
BPA's  Captain  Jack  substation;  and  die 
book  value  of  a  portion  of  PP&L's 
Meridian  substation  facilities. 

E.  E= Adjustment  for  contract 
termination  at  the  end  of  2016,  which  is 
the  remaining  book  value  at  the  end  of 
2016  of  the  facihties  needed  for  the 
second  800  MW  increment  of  the  Third 
AC  Intertie,  consisting  of  the  new 
facilities  determined  in  A— B  plus  the 
AFUDC  calculated  rn  C  and  the  existing 
support  facilities  in  D,  discounted  at 
BPA's  borrowing  rate  to  the  completion 
of  the  Third  AC  Intertie.  currendy 
planned  for  1993. 

F.  725  MW=BPA's  share  of  the 
second  800  MW  of  the  Third  AC  Intertie. 

Issued  in  Portland,  Oregon,  on  November  4, 
1989. 

James  ].  Jura, 
Administrator. 
(FR  Doc.  80-27479  Piled  11-^1-89:  8:45  am) 


Fadtral  Energy  Regulatory 
Comeieelon 

[Docket  No*.  ESM-fr-eoO,  et  iL] 

Centel  Corp^  et  aL;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Flilnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Ceotel  Cacp4 

{Docket  No.  £590-9-000] 
November  IS,  1989. 

Take  notice  that  on  November  13, 
1989,  Centel  Corporation  ("Applicant"} 
Bled  an  application  with  the  Federal 
Energy  Regulatory  Commission 
("Commission"),  seeking  authority 
pursuant  to  Section  204  of  the  Federal 
Power  Act  to  issue  up  to  300,000  shares 
of  its  common  stock,  $2.50  par  value,  in 
connection  with  its  Seventeenth 
Employee  Stock  Purchase  Program. 

Comment  date:  December  4, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  <rf  this  notice. 


2.  Uidtod  Slates  Departmeirt  of  Eaei^ — 
Alaska  Power  AdmiiiistnlioB 

(Docket  No.  EF8B-1011-000] 
November  15, 1969. 

Take  notice  that  on  September  29,  the 
United  States  Department  of  Energy, 
acting  on  behalf  of  the  Alaska  Power 
Administration,  tendered  for  filing  an 
extension,  on  a  temporary  basis,  of  the 
existing  rates  for  the  Eklutna  Project  for 
a  period  of  up  to  12  months  beginning 
October  1. 1989. 

Comment  date:  November  28, 1989,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Centri  Corp. 

(Docket  No.  ER89-87B-O00J 
November  16, 1988. 

Take  notice  that  on  November  7, 1989, 
Centel  Corporation  (Centel)  tendered  for 
filing  a  Notice  of  Cancellation  of  Rate 
Schedule  88-MWh^,  FERC  No.  88 
Supplement  13  between  Centel  and  die 
City  of  Coats. 

Comment  date:  November  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  Coip. 

[Docket  No.  ER89-627-000] 
November  16, 1989. 

Take  notice  that  on  November  13, 
1989,  Florida  Power  Corporation 
tendered  for  filing  a  supplement  to  its 
August  30. 1989  filing  in  this  docket 
which  involves  rate  changes  for  the  City 
of  Wauchula.  the  Town  of  Havana,  the 
City  of  Bartow,  and  the  City  of 
Newberry,  all  located  in  Florida,  "nds 
supplement  contains  Period  I  data  for 
the  12-moitth  period  ending  Atigust  31, 
1989. 

According  to  Florida  Power,  the  filing 
has  been  served  on  each  of  the  affected 
utilities  and  the  Florida  Public  Service 
Commission. 

Comment  date:  November  30. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Orange  and  Rockland  UtOiiies,  In& 

(Docket  No.  ER90-64-000J 
November  16, 1989. 

Take  notice  that  Orange  and 
Rockland  Utilities,  Inc.  (Orange  and 
Rocklandj  November  13. 198a  tendered 
for  filing  as  a  rate  schedule  an  executed 
agreement  dated  October  1, 1989. 
between  Orange  and  Rockland  and 
Central  Hudson  Electric  and  Gas 
Corporation  for  the  sale  of  intemiptible 
power  and  energy  by  and  between 
Orange  and  Rockland  and  New  Yoik 
State  Electric  and  Gas  Corporation. 
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The  rate  schedule  provides  for  an 
economy  reservation  charge  not  to 
exceed  $15.000/MWH  scheduled  and  an 
energy  charge  equal  to  the  seller's 
marginal  system  cost. 

Orange  and  Rockland  requests  waiver 
of  the  notice  requirements  of  Section 
35.3  of  the  Commission's  Regulations  so 
that  the  proposed  rate  schedule  can  be 
made  effective  October  1, 1989  in 
accordance  with  the  anticipated 
utilization  by  the  parties. 

Orange  and  Rockland  states  that  a 
copy  of  its  filing  was  served  on  Central 
Hudson  Electric  and  Gas  Corporation. 

Comment  date:  November  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Public  Service  Co. 

[Docket  No.  ER90-63-000] 
November  18, 1989. 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern)  on 
November  9, 1989.  tendered  for  filing 
proposed  changes  in  its  rates  for 
services  to  four  full  requirement 
customers.  Central  Valley  Electric 
Cooperative,  Inc..  Farmers'  Electric 
Cooperative.  Inc.  of  New  Mexico,  Lea 
County  Electric  Cooperative,  Inc..  and 
Roosevelt  County  Electric  Cooperative, 
Inc. 

The  proposed  change  results  in  a  10 
percent  decrease  in  overall  revenues  or 
a  19  percent  decrease  in  base  rate 
revenues  for  these  four  customers  fit)m 
the  currently  effective  base  rates.  The 
proposed  decrease  has  obtained 
requisite  agreement  from  the  four 
customers.  Southwestern  has  offered  the 
same  decrease  to  its  other  full 
requirements  customers.  The  decrease  is 
proposed  to  become  effective  January  1, 
1990.  The  purpose  of  the  decrease  is  to 
reflect  in  die  customers'  base  rates 
Southwestem's  lower  costs  to  provide 
service  to  its  customers  as  of  January  1, 
1990.  These  lower  costs  of  service  result 
primarily  from  (1)  the  termination  on 
December  31. 1989  of  Southwestem's 
purchase  of  surplus  energy  from  Public 
Service  Company  of  New  Mexico  of 
which  a  portion  of  the  current 
reservation  fee  is  included  in  the 
customers'  existing  base  rates.  (2) 
reduced  capital  costs,  and  (3)  reduced 
federal  income  taxes  arising  from  the 
Tax  Reform  Act  of  1986. 

Copies  of  the  filing  were  served  upon 
the  four  customers  and  the  New  Mexico 
PubUc  Service  Commission. 

Comment  date:  November  30. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Commonwealth  Edison  Co. 

[Docket  Nos.  ER89-557-000.  ER89-594-000, 
ER89-632-O0O.I 

November  16, 1988. 

By  letters  dated  July  18,  August  7,  and 
August  30, 1989,  Commonwealth  Edison 
Company  (Edison)  submitted  for  filing 
(1)  Letter  Agreements  with  Madison  Gas 
and  Electric  Company  (MG&E)  and 
Wisconsin  Public  Service  Corporation 
(WPSC)  providing  for  the  sale  of  Short 
Term  Power  and  General  Purpose 
Energy  and  (2)  amendments  to  Edison's 
Interconnection  Agreements  with 
Wisconsin  Electric  Power  Company 
(WEPC)  and  Wisconsin  Power  and  Light 
Company  (WP&L)  providing  for  revised 
service  schedules  for  Limited  Term 
Power,  Short  Term  Power,  Emergency 
Energy,  Economy  Energy,  and  General 
Purpose  Energy.  Take  notice  that  on 
November  13, 1989,  Edison,  MG&E, 
WEPC.  and  WP&L  in  response  to 
request  from  Commission  Staff, 
submitted  additional  cost  and 
operational  data  to  support  their 
proposed  rates  as  modified. 

Comment  date:  November  30. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-27389  Filed  11-21-89;  8:45  am] 
MLUMQ  COOC  •717-01-* 


[Docket  No*.  CP9O-230-00O.  at  aL] 

Algonquin  Gas  Transmltton  Company, 
et  aL;  Natural  gas  certificate  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Algonquin  Gas  Transmission 

[Docket  No.  CP9O-23O-000J 

November  15, 1989. 

Take  notice  that  on  November  9, 1989, 
Algonquin  Gas  Transmission  Company 
(Algonquin).  1284  Soldiers  Field  Road, 
Boston,  Massachusetts  02135  filed  in 
Docket  No.  CP90-23O-000  an  application 
pursuant  to  S  157.205  (18  CFR  157.205)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Phibro  Distributors 
Corporation  (Phibro),  a  marketer  of 
natural  gas,  pursuant  to  Algonquin's 
blanket  transportation  certificate  issued 
in  Docket  No.  CP98-948-900  on  May  19, 
1989,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Algonquin  proposes,  pursuant  to  an 
agreement  dated  August  18, 1989,  to 
transport  for  Phibro,  on  an  interruptible 
basis,  up  to  50,000  MMBtu  of  natural  gas 
per  peak  day.  Algonquin  states  that  the 
estimated  daily  and  annual  quantities  of 
gas  would  be  50,000  MMBtu  and 
18,250,000  MMBtu  of  gas  equivalent, 
respectively.  Algonquin  states  it  will 
receive  the  gas  at  various  existing  points 
in  the  States  of  New  York,  New  Jersey, 
Connecticut  and  Massachusetts  and 
redeliver  the  gas  to  Orange  and 
Rockland  Utilities,  Inc.  in  Rockland 
County,  New  York.  Algonquin  indicates 
that  the  transportation  service  under  the 
120-day  automatic  authorization  of 
§  284.223  of  the  Commission's 
Regulations  commenced  on  September 
17, 1989,  as  reported  to  the  Commission 
in  Docket  No.  ST90-223-000. 

Comment  date:  January  2, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Algonquin  Gas  Transmission  Co. 

[Docket  No.  CP9O-233-O00J 

November  15, 1989. 

Take  notice  that  on  November  9, 1989, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road, 
Boston,  Massachusetts  02135,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP90-233-O00  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas 
for  Total  Minatome  Corporation  (Total 
Minatome).  a  natural  gas  marketer  and 
shipper,  under  Algonquin's  blanket 
certificate  issued  in  Docket  No.  CP89- 
948-000  pursuant  to  section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
request  which  is  open  to  public 
inspection. 
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Algonquin  proposes  an  interruptible 
transportation  service  for  Total 
Manatome  of  up  to  73,000  MMBtu 
equivalent  of  natural  gas  on  peak  and 
average  days,  and  26,645,000  MMBtu 
equivalent  per  year.  Algonquin  states 
that  it  would  receive  gas  for  Total 
Minatome's  account  at  various  existing 
Massachusetts  and  New  Jersey  receipt 
points  on  its  pipeline  system  and  deUver 
the  gas.  less  fuel  and  unaccounted  line 
loss,  to  the  Board  of  Public  UtiUty 
Commissioners  for  Norwich,  New 
London  County,  Connecticut.  Algonquin 
states  that  it  commenced  transporting 
natural  gas  for  Total  Minatome  on 
September  9. 1989,  under  S  283.223(a)  of 
the  Regulations  as  reported  in  Docket 
No.  ST90-110. 

Comment  date:  January  2, 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Algonquin  Gas  Transmission  Co. 

[Docket  No.  CP87-554-003] 
November  IS,  1989. 

Take  notice  that  on  November  9, 1989. 
Algonquin  Gas  Transmission  Company 
(Applicant).  1284  Soldiers  Field  Road, 
Boston,  Massachusetts  02135,  filed  in 
Docket  No.  CP87-554-003,  a  petition  to 
amend  the  certificate  of  pubUc 
convenience  and  necessity,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act, 
issued  on  June  7, 1989,  in  this  proceeding 
to  provoide:  (1)  A  limited  term  reduced 
level  of  firm  transportation  service 
authorized  by  the  June  7, 1989,  Orden  (2) 
a  best  efforts,  transportation  service  in 
excess  of  the  reduced  firm  maximum 
daily  transportation  quantity  (MDTQ) 
requested  up  to  the  MDTQ  authorized; 
and  (3)  an  interim  firm  service  to  Valley 
Gas  Company  (Valley  Gas),  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  by  Order  Issuing 
Certificates  issued  June  7. 1989  * 
(Order),  Applicant  was  authorized  in 
Docket  No.  CP87-554-001  to  provide 
firm  transportation  service  up  to  8,408 
MMBtu  equivalent  per  day  in  1989, 
under  Rate  Schedule  PSS-T,  to:  Bristol 
and  Warren  Gas  Company  (Bristol  and 
Warren);  Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson);  Colonial 
Gas  Company  (Colonial);  Connecticut 
Light  and  Power  Company 
(CL&P)  «;South  County  Gas  Company 


(South  County);  and  Valley  Gas,  and  to 
construct  and  operate  4.3  miles  of  12-, 
16-.  and  20-inch  pipeline  loops,  located 
in  Massachusetts  and  Rhode  Island,  and 
a  meter  and  regulator  station  at 
Cumberiand,  Rhode  Island. 

Apphcant  states  that  it  has  pursued 
obtaining  permits  and  easement  rights  to 
construct  the  facilities  authorized  by  the 
Order.  Applicant  further  states  that 
certain  facilities  have  been  constructed 
or  are  currendy  being  constructed. 
However,  Applicant  submits  that  it  has 
been  unable  to  obtain  wetland 
determinations  related  to  0.9  miles  of  16- 
inch  loop  of  Applicant's  G-4  system  and 
the  Cumberland  Meter  Station  located  in 
the  State  of  Rhode  Island,  and  has  not 
obtained  right-of-way  for  1.2  miles  of  12- 
inch  loop  of  Apphcant's  1-4  system  in 
Massachusetts.  Applicant  further 
submits  that  because  of  these  delays  in 
obtaining  access  for  construction 
activities,  it  would  not  be  able  to 
commence  full  service  as  originally 
contemplated  by  November  15, 1989. 

Applicant  proposes  to  utilize  the  Rate 
Schedule  PSS-T  facilities  scheduled  to 
be  completed  by  December  15, 1989  to 
render  a  reduced  firm  service  in  the 
amount  of  6,726  MMBtu  equivalent  per 
day  to  its  Rate  Schedule  PSS-T 
customers  and  best  efforts  service 
above  that  level  up  to  the  full  authorized 
quantity  until  the  remaining  facilities  are 
placed  in  service.  The  proposed  interim 
and  authorized  MDTQ  amounts  are  as 
follows: 


Customer 

Rate  achecMe  PSS-T 
MDTO  m  MMBtu 
equivalent  per  day 

tftterifff 

Author- 
ized 

Bristrt  and  Warren 

Central  Hudson _ 

Cotomal 

South  County „.. 

VaHey  Gas 

Yankee  Gas 

650 
3,200 
1,778 
198 
800 
100 

813 
4,000 
?,??? 

248 
1.000 

125 

Total 

6,726 

8.408 

■  Texat  Eattem  Transmission  Corporation,  eL  oL 
Docket  No.  CPB7-5-0O3.  et  al.j  Order  Issuing 
Certificates. 

*  On  )uly  1. 1989.  Yankee  Cat  Service  Company 
(Yankee  Gas)  ttsumed  operation  of  CL&P's  gai 
biuinee*. 


Applicant  requests  authority  to 
deUver  quantities  on  behalf  of  Valley 
Gas  to  Providence  Gas  Company 
(Providence)  if  the  Ciunberland  Meter 
Station  being  constructed  to  serve 
Valley  Gas  is  not  in  service  by 
December  15, 1989.  Applicant  proposes 
to  provide  those  deliveries  at  the 
existing  East  Providence,  Rhode  Island 
delivery  point  to  Providence  which  in 
turn  would  redeliver  natural  gas  to 
Valley  Gas  at  an  existing 
interconnection  between  Providence 
and  Valley  Gas. 

Applicant  states  that  it  has  attached 
to  this  application  a  copy  of  its  tariff 


filing  to  implement  Rate  Schedule  PSS-T 
whidi  was  filed  on  November  9, 1989  in 
Docket  No.  RP9Q-40-000.  Applicant 
further  states  that  it  has  requested 
within  Docket  No.  RP90-40-000  an 
effective  date  of  December  15. 1969 
which  would  coincide  with  the 
scheduled  in-service  date  for  facilities. 

Applicant  proposes  to  charge  the 
following  interim  rates: 


Intertm 

rale  $  per 

MMBm 

.,     

Initial  mto 
tp«r 
MMBtu 

D-1 

t>-2 „     . 

Comrnodity 

AutfKXHed  Overrun 

2.905 
0.3486 
0.6066 
1.0507 

■      4.4513 
0.6657 
1.1868 
1.9966 

Applicant  indicates  that  the  interim 
rates  to  provide  the  reduced  level  of 
service  were  based  upon  an  investment 
of  $4,097,000  which  is  the  estimated  cost 
of  facilities  scheduled  to  be  complete 
December  15. 1989.  Apphcant  further 
indicates  that  the  rates  calculated 
utilized  factors  and  the  methodology 
consistent  with  the  Commission's  Order 
of  June  7. 1989.  AppUcant  states  that. 
upon  completion  of  the  remaining 
facilities,  it  would  charge  the  initial  rate 
specified  in  the  Order  or  the  rate 
established  in  Applicant's  rate  case  in 
Docket  No.  RP90-22. 

Comment  date:  November  27, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Texas  Eastern  Transmission  Coip. 

[Docket  No.  CP88-18(>-002] 
November  16, 1989. 

Take  notice  that  on  October  31, 1989, 
Texas  Eastern  Transmission 
Corporation  (Applicant),  Post  Office  Box 
2521,  Houston,  Texas  77252,  filed  in 
Docket  No.  CP88-180-002  an  application 
pursuant  to  sections  7(b)  and  (c)  of  the 
Natural  Gas  Act.  requesting  a  certificate 
of  public  convenience  and  necessity, 
authorizing  Applicant  to  render  a  firm 
sales  and  transportation  service  and  to 
construct  and  operate  facilities,  which 
amended  application  reflects 
contractual  and  procedural 
modifications  to  the  PennEast  CDS 
Project,  all  as  more  fully  set  forth  in  the 
amendment,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  original  CDS 
Project  was  comprised  of  a  series  of 
applications  by  Applicant,  PennEast 
Gas  Service  Company  (PennEast)  and 
Algonquin  Gas  Transmission  Company 
(Algonquin),  which  sought  authorization 
to  implement  a  comprehensive  project  to 


iasQb 
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reduce  and  restructure  Applicant's  Zone 
C  firm  sales  contract  commitments  to 
CNG  Transmission  Corporation  (CNG) 
and  Columbia  Gas  Transmission 
Corporation  (Columbia]  and  utilize  the 
gas  supply  made  available  to  serve  the 
New  York  and  New  England  area 
natural  gas  markets.  Applicant  submits 
that  its  original  application  in  this 
proceeding  sought  authorization  to 
restructiire  Applicant's  existing  sales 
obligation  to  CNG  and  Columbia,  to  sell 
quantities  of  natural  gas  to  PennEast. 
and  to  provide  to  CNG,  Columbia  and 
PennEast  a  firm  transportation  service. 

Applicant  further  submits  that 
PennEast  by  its  application  in  Docket 
No.  CP8d-lBl-000  sought  authorization 
to  sell  and  transport  such  gas  to  existing 
customers  of  Applicant  and  Algonquin 
while  Algonquin,  by  its  apphcation  in 
Docket  No.  CP88-185-000  sought 
authorization  to  render  a  transportation 
service  for  its  customers  of  their  gas 
purchased  from  or  transported  by 
PennEast 

Applicant  states  that  since  the  filing 
of  the  original  CDS  Project  applications, 
certain  events  have  transpired  which 
require  contractual  and  procedural 
modifications  of  the  CDS  Project 
applications. 

Applicant  indicates  that,  by  Order 
issued  July  27, 1988,  the  Commission 
denied  a  certificate  to  PennEast  for 
certain  seasonal  sales  services  but  did 
authorize  CNG  and  Applicant  to 
"unbundle"  and  separately  provide  the 
sales  and  transportation  services. 
Applicant  further  indicates  that,  in 
recognition  of  the  Commission's  position 
on  the  PennEast  concept  Applicant  and 
CNG  have  previously  revised  the 
structure  of  several  other  PennEast 
projects  in  order  to  comport  with  the 
policy  set  forth  in  the  Commission's  July 
27, 1988  Order,  and  that  accordingly, 


Applicant  consider*  it  appropriate  to 
modify  the  contractual  structure  of  the 
CDS  Project  as  well. 

Applicant  states  that,  subsequent  to 
filing  the  original  application.  Applicant 
and  Columbia  entered  into  a  new 
precedent  agreement  dated  May  28, 
1988,  to  include  the  75,000  dt  equivalent 
per  day  sales  reduction  to  Columbia, 
proposed  in  the  original  application,  as 
part  of  Applicant's  customer  May  27, 
1988,  setdement  offer  in  Docket  No. 
RP8&-177,  et  ai 

Applicant  further  states  that  by  its 
September  29, 1988  Order,  the 
Commission  approved  without 
modification  the  substantive  provisions 
of  the  May  27  Settlement  and  that 
therefore,  the  reduction  of  Columbia's 
75,000  dt  per  day  entitlement  was 
accomplished  and  the  original  request 
for  abandonment  in  this  proceeding  was 
moot. 

Applicant  also  states  that  in 
conjunction  with  the  original  PennEast 
CDS  Project  CNG  and  AppUcant  agreed 
pursuant  to  a  precedent  agreement 
dated  January  14, 1988,  contained  in  the 
original  application,  that  CNG's 
contractual  entitlement  pursuant  to  Rate 
Schedule  DCQ  or  CD-I,  as  appropriate, 
to  purchase  gas  in  AppHcant's  Rate 
Zone  C  would  be  terminated  in  part  and 
permanently  converted  in  part  to  firm 
transportation  service  under  Apphcant's 
proposed  Rate  Schedule  FTS-3  and  in 
part  to  a  firm  sales  service  under 
Applicant's  proposed  Rate  Schedule 
PLD.  Applicant  further  states  that  in 
conjunction  with  the  settlement  of 
Applicant's  Docket  No.  RP85-177,  et  aJ., 
CNG  and  Applicant  agreed  to  convert 
inter  alia  the  existing  firm  sales  service 
under  Applicant's  Rate  Schedule  DCQ  to 
a  new  sales  service  under  Applicant's 
Rate  Schedule  CD-I  for  a  corresponding 
level  of  firm  sales  service,  and  a  new 


firm  transportation  service  under  Rate 
Schedule  FT-1.  Applicant  indicates  that 
to  reflect  the  restruchired  CDS  Project 
and  the  RP85-177  settlement  and 
pursuant  to  a  precedent  agreement 
dated  October  27, 1989,  CNG  and 
Applicant  have  restated  the  January  14, 
19M  precedent  agreement  to  reflect  that 
upon  authorization  of  its  application. 
Applicant  and  CNG  would  enter  into 
new  CD-I  and  FT-1  service  agreements 
which  would  reflect  a  reduction  of 
75.000  dt  equivalent  per  day  and  37,000 
dt  equivalent  per  day.  respectively. 

Applicant  states  that  in  light  of  the 
above  changed  circumstances. 
Applicant  would  adopt  the  CDS  Project 
in  concept  and,  upon  authorization, 
would  render  the  firm  long-term  sale 
directly  to  the  CDS  Project  customers  of 
the  150.000  dt  equivalent  per  day 
available  from  the  Columbia  and  CNG 
reduction.  AppUcant  further  states  that 
it  would  propose  to  sell  on  an  interim 
best  efforts  basis  the  75.000  dt 
equivalent  per  day  now  available  from 
the  Columbia  reduction,  and  that  the 
amended  application  incorporates 
procedural  and  contractual  revisions 
together  with  proposed  facilities 
necessary  to  implement  Applicant's 
adoption  of  the  PennEast  CDS  Project 
now  designated  the  CD-I  Adjustment 
Program. 

Applicant  requests  authorization  to 
render  a  firm  sale  for  resale  service  to 
the  indicated  Buyers  pursuant  to  Rate 
Schedules  CU-1  and  SGS.  The  following 
Buyers  have  subscribed  to  the  proposed 
CD-I  and  SGS  services  by  executing 
precedent  agreements  which  provide  for 
firm  sales  service  to  commence  on 
November  1. 1990.  The  quantities  of 
natural  gas  to  be  rendered  by  the 
proposed  sales  service  are: 


Buyw 


Rate  Schedule  CO-1: 

Boston  Gas  Co 

The  Bfoof.tyn  Union  Gas  Co., 
Cairo,  Illinois 


Central  Hudson  Gas  t  Eleckic  Corp.. 

Chamberstourg,  PA 

Fad  Rwef  Gas  Co „ 

Long  Mand  Lighting  Co ». 

To«»n  o(  MkMetMrDugh.  MA„ 


Put>lic  Service  Eleclnc  &  Gas  Co.. 

Southern  Connecticut  Gas  Co 

Yankee  Gas  Services 

UncomfTirtted ................... 

Rata  ScAe<1ule  SG& 

BateMiHe.  IN 

Smyrna.  TN 


ToM. 


Daily  contract 

quantity  (OT/ 

D) 


29.492 

4,213 

253 

5,056 

54 

421 

e.320 

337 

52.664 

16,S53 

3.118 

330.755 

253 
211 


150.000 


Annual 

contract 

quantity  (DT) 


10.764.560 

1,537,745 

92.345 

1,845,440 

19,710 

153.665 

2,306,800 

123.005 

19.222,360 

6,151,345 

1.138/170 

11,225,575 

92,345 
77,015 


54,750,000 


Maxinuim  daily 

standby 

quantity  (OT/ 

D) 


14.74« 

2.10H 

12H 

^52H 

27 

210 

3.160 

lee 

26.332 
8,426 
1,559 

15.377 


74,785 


Maximum 
yearty  standby 
quantity  (DT) 


5,382.290 

768372 

46,172 

922.720 

9.855 

76.832 

1,153,400 

61,502 

9.611,180 

3,075,672 

569,095 

5,612,787 


27.290.317 
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Applicant  states  that  Connecticut 
Light  and  Power  Company,  an  original 
Buyer,  has  assigned  its  interest  to 
Yankee  Gas  Services,  and  Huntingburg, 
IN  has  assigned  its  interest  to  Batesville. 
IN.  Applicant  further  states  that 
Connecticut  Natural  Gas  Co,  and  New 
Jersey  Natural  Gas  Co.  elected  not  to 
execute  precedent  agreements  for 
continued  participation  in  the 
restructured  project  It  is  indicated  that 
inasmuch  as  original  CDS  service 
requests  substantially  exceeded  the 
150.000  dt  per  day  project  volume. 
Applicant  anticipates  reallocating  the 
uncommitted  volume  to  the  other 
customers  on  a  pro  rata  basis. 


Applicant  proposes,  pursuant  to  its 
Rate  Schedule  CD-I,  to  sell  and  cause  to 
dehver  natural  gas  to.  or  for  the  account 
of.  Buyers  at  the  delivery  points  to  be 
specified  in  an  executed  service 
agreement. 

Applicant  requests  authorization  to 
render  interim  best  efforts  sales  to 
Buyers  pending  completion  of  facilities 
for  firm  service.  It  is  indicated  that 
commencing  on  the  issuance  of 
authorization  and  the  execution  of  the 
CD-I  or  SGS  service  agreements  and 
continuing  imtil  the  construction  of  all 
necessary  facilities  and  commencement 
of  firm  sales.  Applicant  would  use  its 
best  efforts  to  sell  up  to  75,000  dt 


equivalent  per  day  to  Buyers.  Applicant 
submits  that  for  the  interim  sales  to 
Buyers,  AppUcant  would  charge  its  Rate 
Schedule  CD-I  interim  rate. 

Applicant  requests  authorization  to 
render  a  long-term  firm  transportation 
service  to  the  Buyers  in  accordance  with 
Applicant's  Rate  Schedule  FT-1. 
Applicant  proposes,  imder  Rate 
Schedule  FT-1,  to  transport,  to  the 
extent  a  customer  is  not  purchasing 
standby  sales  under  Rate  Schedule  CD- 
1,  on  a  daily  basis  natural  gas  up  to  the 
following  quantities: 


Buyer 


Contract 

deniar>d 

quantity  (DTH/ 


AntHjal  transp. 
quantity  (DTH) 


Maximum  daily 

starKjby 
quantity  (DTH/ 


Boston  Gas  Co 

The  Brooklyn  Union  Gas  Co 

Cairo,  Illinois „ «.. 

Central  Hudson  Gas  &  Electric  Corp.. 

(Dhamberstxirg,  PA ~ 

FaM  River  Gas  Co — „____.., 

Long  Island  Lighting  Co 

Town  of  Middleborough,  MA _..„ 

Public  Service  Eiectnc  &  Gas  Go... 

Souttiem  Conn.  Gas  (Do 

Yankee  Gas  Services. 

Uncommitted - r, 

Total 


14.746 

2.106 

126 

2.528 

27 

210 

3.160 

168 

26.332 

8,426 

1,559 

15,377 


5,382.290 

768,872 

46,172 

922,720 

9,855 

76,832 

1.153,400 

61,502 

9.611,180 

3,075.672 

569,035 

5.612,787 


14,746 

^106 

126 

2,528 

27 

210 

3.160 

168 

26,332 

8.426 

1,559 

15,377 


74,765 


27.290.317 


74.765 


It  is  indicated  that  imder  Rate 
Schedule  FT-1,  and  with  Apphcant's 
consent  Buyer  may  tender  quantities  of 
gas  in  excess  of  the  maximum  daily 
transportation  quantity  on  any  day  if  the 
tender  and  transportation  of  such  gas 
can  be  accomplished  by  AppUcant 
without  detriment  to  any  other  Buyers 
under  any  of  the  Applicant's  rate 
schedules,  if  such  transportation  is 
compatible  to  AppUcant's  system 
operation  requirements,  and  if  Buyer  has 
not  in  said  month  transported  a  quantity 
of  gas  equivalent  to  the  maximum  daily 
transportation  quantity  times  the 
number  of  days  in  the  month. 

AppUcant  states  that  the  CD-I 
Adjustment  Program  proposed  is 
identical  in  concept  to  Applicant's  prior 
DCQ  Contract  Adjustment  Program 
approved  by  the  Commission  in  Docket 
No.  CP84-429  in  1985.  It  is  submitted 
that  the  precedent  agreement  provide 
that  Buyer  agrees  to  pay  for  service 
consistent  with  the  rate  design 
methodology  authorized  by  the 
Commission  in  the  DCQ  adjustment 
program.  Applicant  further  states  that 
for  all  service  rendered  by  AppUcant  to 
Buyers,  Buyers  would  pay  Applicant 
each  month  the  effective  rates  under 
Rate  Schedules  CD-I,  FT-1  (or  SGS)  in 


Applicant's  FERC  Gas  Tariff,  In 
addition.  Applicant  states  that  Buyers 
would  pay  Applicant  each  month  a 
special  one-part  demand  charge  of 
$7,101  per  dt  derived  from  the 
incremental  cost  of  service  attributable 
to  the  facilities  for  which  AppUcant  is 
requesting  authorization.  Applicant 
submits  that  the  rationale  imderlying  the 
Commission's  approval  of  the  one-part 
incremental  demand  charge  in  Docket 
No.  CP84-429  would  be  equally 
appropriate  to  the  rate  methodology 
proposed. 

In  order  to  provide  additional 
capacity  to  deliver  150,000  dt  per  day  of 
natural  gas  to  the  indicated  Buyers, 
AppUcant  requests  authorization  to 
construct  and  operate  the  following 
facilities  in  Pennsylvania  and  New 
Jersey: 

— Replace  5.25  miles  of  existing  20-inch 

pipeline  No.  2  with  36-inch  pipeline 

between  Station  No.  25  and  Station  No. 

28.  (M.P.  1389.22  to  M.P.  1394.47). 
—6.95  miles  of  36-inch  pipeline  in  Morris 

County,  New  Jersey, 
installation  of  up  to  11.000  HP  gas  turbine 

compressor  imit  at  Station  21-A. 
— Upgrade  two  gas  turbine/compressors  from 

4.000  HP  to  5.100  HP  each  at  Station  No. 

26. 


— ^Modify  Applicant's  Measuring  and 

Regulating  Stations  Nos.  949  and  1209. 

— Install  scraper  traps  and  mainline  piping 
inside  yard  limits  at  Compressor  Stations 
21-A  21.  22,  22-A.  23.  24.  24-A  and  25. 

—Place  in  idle  service  160.91  miles  of  24-inch 
pipeline  between  Stations  21-A  and  24- 
A. 

Applicant  states  that  it  intends  to 
commence  construction  activities  upon 
receipt  of  authorization  in  order  to 
enable  AppUcant  to  render  firm  service 
commencing  November  1, 1990. 

Applicant  estimates  the  capital  cost  of 
the  proposed  faciUties  to  be  $68,379,000. 
AppUcant  indicated  that  it  would 
initiaUy  finance  the  proposed  faciUties 
from  funds  on  hand  and  fimd  generated 
from  operations  and  may  later  be 
financed  as  part  of  Applicant's  long- 
term  financing. 

AppUcant  requests  authorization  to 
abandon  74,000  dt  equivalent  per  day  of 
its  contract  obligation  with  CNG  under 
Rate  Scheduel  CD-I  and  37,500  dt 
equivalent  per  day  of  its  contract 
obligation  under  Rate  Schedule  FT-1, 
commencing  November  1, 1990,  or  the 
placing  in  service  of  facilities  proposed 
herein.  Applicant  states  that,  upon 
authorization,  and  in  accordance  with 
the  October  27, 1989  precedent 


48' 


Federal  Register  /  Vol.  54,  No.  224  /  Wednesday.  November  22.  1989  /  Notices 


agreement.  Applicant  and  CNG  would 
enter  into  new  service  agreement 
reflecting  the  authorized  abandonment. 

Applicant  states  that  extensive 
market  data  was  filed  by  the  proposed 
CDS  customers  in  response  to  the 
Commission's  Staff  market  data  request 
of  March  21, 1988,  in  the  Northeast  Open 
Season  proceedings,  and  in  support  of 
the  CDS  project  application  in  Docket 
No.  CP8a-181-O00.  and  that  inasmuch  as 
its  amended  application  is  a 
modification  of  the  CDS  contract 
structure  only  and  proposes  to  serve  the 
identical  customers.  Applicant 
incorporates  by  reference  the  market 
data  previously  filed  in  Docket  No. 
CP88-181-000. 

Applicant  further  states  that  there  is  a 
pressing  need  for  the  project  supplies 
this  winter  and  requests  that,  pending 
determination  and  approval  of  the  firm 
service,  the  request  for  interim  service 
be  severed  and  a  limited  term  certificate 
issued  in  order  that  interim  service 
deliveries  may  commence  for  the  1989- 
90  winter  season. 

Comment  dote:  December  7, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  CNG  Transmission  Corp. 

Docket  No.  CP9O-177-000 
November  18, 1989. 

Take  notice  that  on  October  31, 1989, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street  Clarksburg,  West 
Virginia  26301,  filed  in  the  above  docket 
an  appHcation  pursuant  to  section  7  of 
the  Natural  Gas  Act  and  S  157.5  et  seq. 
of  the  Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission] 
regulations  thereunder,  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  CNG  to  construct  and 
operate  7.1  miles  of  30"  natural  gas 
pipeline  in  Tompkins  County,  New  York, 
and  also  a  measuring  and  regulating 
station  (M&R),  at  Woodhull,  Steuben 
County,  New  York.  CNG  states  that 
these  facilities  are  necessary  to  render  a 
proposed  transportation  service,  for 
which  it  also  seeks  certificate 
authorization,  on  behalf  of  5  LDC 
customers  who  are  purchasing  natural 
gas  storage  from  a  proposed  storage 
pool  in  Steuben  County,  New  York, 
being  developed  by  the  Steuben  Gas 
Storage  Company  under  an  appHcation 
filed  at  Docket  No.  CP89-1664-000,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CNG  requests  a  certificate  to  perform 
transportation  services  necessary  to 
access  a  storage  pool  being  developed 
by  the  Steuben  Gas  Storage  Company  in 


Steuben  County,  New  York.  CNG  states 
that  Steuben  Gas  Storage  has  already 
field,  at  Docket  No.  CP89-1 684-000,  an 
application  to  perform  the  storage 
component  of  this  service  and  to 
construct  the  facilities  necessary  for  6.2 
Bcf  of  annual  storage  capacity.  CNG 
states  that  it  must  construct  facilities  to 
perform  the  transportation  component  of 
this  project;  CNG  states  that  certificate 
authority  to  do  so  is  also  requested. 
CNG's  role  in  this  storage  service. 
CNG  states,  is  limited  to  the  delivery  of 
gas  to  a  connection  with  Steuben  Gas 
Storage  at  Woodhull,  Steuben  County, 
New  York  from  a  receipt  point  with  the 
facilities  of  Transcontinental  Gas  Pipe 
Line  Company  (Transco),  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  or  Tennessee  Gas  Pipeline 
Company  (Tennessee)  during  injection. 
During  withdrawal  from  storage,  CNG 
states  that  it  will  make  deliveries  from 
Woodhull  back  to  the  above  intersate 
pipelines.  CNG  states  that  it  has  no 
ownership  in  the  storage  pool  itself. 
CNG  states  that  Steuben  will  construct 
13.9  miles  of  12"  pipeline  to  connect  the 
storage  pool  with  CNG's  proposed  M&R 
station  at  Woodhull. 

To  accomplish  its  proposed 
transportation  service,  CNG  states  that 
it  will  construct  a  M&R  station  at 
Woodhull  to  connect  with  the  Steuben 
Gas  Storage  Company  pipeHne.  CNG 
states  that  it  will  also  build  7.1  miles  of 
30-inch  pipeline  from  Cayuta,  New  York 
to  the  Benjamin  Hill  gate  junction  in 
Tompkins  County,  New  York  to  render 
this  service.  The  proposed  CNG  pipeline 
would  loop  CNG's  existing  Lines  1  and 
31  and  would  be  Extension  1  to  existing 
TL-473.  The  new  pipeline  would  be 
referred  to  generally  as  TL-473  Ext  1. 
CNG  states  that  no  land  acquisition  is 
necessary  for  the  Woodhull  M&R 
station.  Where  TL-473  Ext.l  parallels 
Lines  1  and  31,  existing  permanent  right- 
of-way  must  be  widened  by  14  feet. 
Near  Newfield,  New  York,  where  the 
new  line  will  not  parallel  existing  pipe, 
new  right-of-way  is  necessary.  Any 
environmental  disturbance  related  to 
the  proposed  facilities  will  be  of  short 
duration  and  minimal  impact  CNG 
states,  and  CNG  submits  that  approval 
of  this  application  will  not  constitute  a 
major  federal  action  significantly 
affecting  the  human  environment. 

CNG  states  that  the  cost  of  these  two 
new  facilities,  the  pipeline  and  M&R 
station,  is  estimated  to  be  $7,975,600 
exclusive  of  filing  fees.  These  facilities 
will  be  financed  from  funds  on  hand  or 
will  be  obtained  from  CNG's  parent 
company.  Consolidated  Natural  Gas 
Company. 

Under  its  proposal,  CNG  states  that 
CNG  will  be  rendering  transportation 


services  for  five  LDC  customers  who  are 
subscribing  to  storage  at  the  new 
Steuben  Gas  Storage  pool.  These  five 
customers  are: 

Public  Service  Electric  &  Gas  Company, 
Commonwealth  Gas  Company, 
Elizabethlown  Gas  Company, 
New  Jersey  Natural  Gas  Supply 

Company, 
City  of  Union,  South  Carolina. 

CNG  states  that  as  of  this  filing, 
executed  copies  of  the  transportation 
agreements  had  not  been  received  by 
CNG  from  all  parties.  Receipt  of 
executed  agreements  is  believed 
imminent,  and  they  will  be  filed 
immediately  upon  receipt. 

CNG  states  that  the  points  of  receipts 
and  delivery  to  and  from  CNG  will  be 
identical  for  all  of  the  above  customers 
except  Commonwealth.  CNG  will 
receive  the  shipper's  gas  for 
transportation  from  either  Transco  or 
Texas  Eastern  at  their  respective  Leidy 
interconnection  with  CNG.  CNG  will 
then  deliver  the  gas  to  Woodhull  for 
receipt  by  Steuben  and,  ultimately, 
injection  into  the  storage  pool.  During 
withdrawal  periods  CNG  will  receive 
gas  from  Steuben  at  Woodhull  and 
deliver  to  Transco  at  Leidy. 

CNG  states  that  the  receipt  and 
delivery  points  differ  from  those  above 
for  shipper  Commonwealth  Gas.  CNG 
will  receive  Commonwealth's  gas  at  the 
Morrisville  connection  between  CNG 
and  Termessee  in  Madison  County,  New 
York,  or  at  the  existing  connection 
between  CNG  and  Tennessee  at 
Ellisburg,  Potter  County,  Pennsylvania. 
Commonwealth's  gas  will  then  be 
delivered  to  Steuben  at  Woodhull  for 
injection.  Withdrawal  gas  will  be 
received  by  CNG  at  Woodhull  and 
redelivered  to  Tennessee  at  Morrisville 
for  Commonwealth's  account. 

CNG  states  that  is  has  existing  sales 
and/or  transportation  agreements, 
besides  the  draft  service  agreements 
being  filed  with  its  application,  with 
several  of  the  Steuben  customers.  CNG 
states  that  the  service  being  proposed 
by  this  application  is  in  addition  to  that 
contemplated  in  the  existing  service 
agreements,  and  an  incremental  rate  is 
necessitated  by  the  facilities  CNG  must 
construct  to  perform  this  new  service. 
CNG  states  that  the  customers  have 
agreed  to  an  incremental  rate  design  as 
depicted  below. 

The  following  chart  depicts  the 
maximum  daily  transportation 
quantities  (MDTQ)  at  the  injection  and 
withdrawal  points  of  receipt  the 
maximum  annual  transportation 
quantity  (MATQ)  and  the  monthly 
demand  charge  for  each  customer 
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MDTO  injec«on  (DQ 

MATQ(Dn 

Monthly  demand  ctwge 

MU1VJ  wnnoiawiB  (di) 

Nsw  JoTBoy  NalurBl  .^^ „..»„„,„.. 

nilMll  Hill*ll       1    IH 

7.250 

3,625 

24366 

9,062 

326 

11.044 
5,522 

30,769 

11,295 

497 

2,009.000 
1.004.500 
6,840.645 
2311,250 
90,405 

$24,162 
12318 

Public  Ssfvicft _ 

Commonwealtti . 

City  on  Union 

74.246 

27,256 

1.087 

Total 

44.949 

59,127 

12.455.800 

S138332 

The  rate  which  CNG  is  proposing  for 
this  transportation  service,  as  shovxrn 
above,  is  a  one-part  demand  rate, 
payable  regardless  of  actual  quantities 
transported.  It  is  an  incremental  rate, 
based  upon  the  cost  of  completing  the 
Steuben  Project  and  the  pro  rate  share 
of  capacity  subscribed  for  by  each 
customer.  Revenue  anticipated  under 
the  rate  design  fully  compensates  CNG 
for  the  costs  of  the  project.  Therefore, 
CNG's  existing  customers  will  not  be 
required  to  subsidize  this  service  in  any 
way. 

As  stated  previously,  Steuben  has 
already  filed  for  a  certificate  authorizing 
it  to  render  the  storage  service.  CNG 
states  that  Transco  may  also  be  filing  an 
application  to  certify  its  proposed 
service  under  this  project.  CNG  states 
that  Commonwealth  will  currently  be 
shipping  gas  on  Tennessee's  system  on 
an  interruptible  basis;  however,  in  the 
event  that  a  firm  transportation 
agreement  is  reached  in  the  future, 
Tennessee  may  be  required  to  also  file 
for  a  certificate.  CNG  states  that 
Steuben  represented  in  its  application 
that  it  has  filed  with  the  state  of  New 
York  for  all  necessary  state 
authorizaticHis,  and  CNG  will  be  doing 
so  in  the  near  future.  To  the  best  of 
CNG's  knowledge  no  other  applications 
are  necessary  by  any  of  the  parties  to 
implement  this  service. 

Comment  date:  December  7, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

6.  Algonquin  Gas  Transmission  Co. 

[Docket  No.  CP  90-zn-oao] 
November  16, 1989. 

Take  notice  that  on  November  9, 1989, 
Algonquin  Gas  Transmission  Company, 
(Algonquin)  1284  Soldiers  Field  Road, 
Boston,  Massachusetts,  02135  filed  in 
Docket  No.  CP90-231-000  a  request 
pursuant  to  %  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Dolphin  Energy,  Inc.  (Dolphin), 
under  its  blanket  authorization  issued  in 
Docket  No.  CP89-948-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  pubUc  inspection. 


Algonquin  would  perform  the 
proposed  interruptible  transportation 
service  for  Dolphin,  a  shipper  and 
marketer  of  natural  gas,  pursuant  to  a 
gas  transportation  agreement  dated 
August  23, 1989  (Contract  No.  8910029). 
The  term  of  the  transportation 
agreement  became  elective  on  August 
23, 1989,  and  will  continue  in  effect  for  a 
period  of  120  days  from  the  date  of 
initial  delivery,  subject  to  appropriate 
authorization,  and  then  continue  in 
effect  for  a  period  ending  on  August  31, 
1994,  and  month  to  month  thereafter, 
unless  terminated  upon  30  days  written 
notice  by  either  party.  Algonquin 
proposes  to  transport  on  a  peak  day  up 
to  50,000  MMBtu;  on  an  average  day  up 
to  50,000  MMBtu;  and  on  an  annual 
basis  18,250,000  MMBtu  for  Dolphin. 
Algonquin  proposes  to  receive  the 
subject  gas  from  various  existing  points 
of  receipt  on  its  system  located  in  New 
York,  New  Jersey,  and  Massachusetts. 
Algonquin  would  then  transport  and 
redeliver  the  subject  gas,  less  fuel  used 
and  unaccounted  for  line  loss,  to 
Providence  Gas  Company  in  Providence 
and  Newport  Counties,  Rhode  Island. 
The  proposed  rate  to  be  charged  is 
contained  in  Algonquin'  AIT-1  rate 
schedule.  ^ 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(aj(l)  of  the  Commission's 
Regulations.  Algonquin  commenced 
such  self-implementing  service  on 
September  22, 1989,  as  reported  in 
Docket  No.  ST90-220-000. 

Comment  date:  January  2, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP  90-227-000] 
November  16, 1989. 

Take  notice  that  on  November  9, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP90-227-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  BP 


Gas  Inc.  (BP  Gas],  a  marketer  of  natural 
gas,  under  its  blanket  autl^orization 
issued  in  Docket  No.  CP86-n582-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  ail  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  would  perform  the  proposed 
interruptible  transportation  service  for 
BP  Gas,  pursuant  to  an  interruptible 
transportation  service  agreement  dated 
June  22, 1989  (Agreement  No.  IGP-1918). 
The  transportation  agreement  is 
effective  for  a  primary  term  ending  June 
22, 1994,  and  shall  continue  month  to 
month  thereafter  unless  terminated  by 
five  days  prior  notice  by  either  party. 
Natural  proposes  to  transport  up  to  a 
maximum  of  100.000  MMBtu  of  natural 
gas  per  day  (plus  any  additional 
volumes  accepted  pursuant  to  the 
overrun  provisions  of  Natural's  Rate 
Schedule  ITS).  BP  Gas  advised  Natural 
that  the  volume  anticipated  to  be 
transported  on  an  average  day  is  25,000 
MMBtu;  and  based  on  that  average  day 
figure,  the  aimual  volume  to  be 
transported  is  9.125.000  MMBtu.  Natural 
proposes  to  receive  the  subject  gas  at 
various  points  located  in  the  states  of 
Illinois,  Kansas,  Oklahoma,  Nebraska 
and  Texas.  It  is  stated  that  the  delivery 
points  are  located  in  Illinois,  Iowa, 
Kansas,  Oklahoma,  Nebraska,  New 
Mexico  and  Texas.  Natural  avers  that 
no  new  facilities  are  required  to  provide 
the  proposed  service. ' 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
S  284.223(a)(l]  of  the  Commission's 
Regulations.  Natural  commenced  such 
self-implementing  service  on  September 
8, 1969.  as  reported  in  Docket  No.  ST90- 
296-000.- 


'  Natural  »l8te»  that  Receipt  Point  No.  24  is 
incorrectly  listed  in  Exhibit  A  to  die  traniportation 
agreement  at  a  'proposed'  point  According  to 
Natural,  this  point  was  originally  constructed  as  a 
facility  to  be  utilized  solely  for  transportation 
authorized  by  Section  311  of  the  NCPA  and  Subpart 
B  of  Part  284.  Natural  avers  that  uae  of  Point  Na  24 
for  jurisdictional  service  was  reported  in  Natural's 
Annual  Report  for  Blanket  Certificate  Activities 
filed  May  1, 1989.  in  Docket  No.  CP82-402-000. 
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Comment  date:  January  2, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
fihng  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timtely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  apphcation  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  89-27392  Filed  11-21-69:  8:45  am] 

BILLINO  COOC  •717-01-M 

[Docket  No.  RP89-4S-004] 

Transwestem  Pipeline  Co^  FUing 

November  15, 1989. 

Take  notice  that  on  November  9, 1989, 
Transwestem  Pipeline  Company 
(Transwestem)  filed  Second  Substitute 
Original  Sheet  Nos.  25C  and  32D  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  be  effective  October  1, 
1989. 

Transwestem  states  that  these  tariff 
sheets  correct  typographical  errors 
found  on  its  tanff  sheets  filed  October 
30,1989. 

Transwestem  requests  waiver  of  the 
Commission's  Regulations  as  may  be 
necessary  to  permit  these  substitute 
tariff  sheets  to  become  effective  on 
October  1, 1989,  as  proposed. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  November  22. 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  ^s 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  89-27390  Filed  11-21-89;  8:45  am] 

MLima  CODE  C717-01-« 


[Docket  No.  TA90-1-35-001] 
West  Texas  Gas,  inc.;  Rling 

November  15, 1989. 

On  November  6. 1989,  West  Texas 
Gas,  Inc.  (WTG)  filed  Sixteenth  Revised 
Sheet  No.  3a  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  proposed  to  be 
effective  October  1, 1989.  Take  notice 
that  on  November  6, 1989,  WTG  filed  a 
Substitute  Sixteenth  Revised  Sheet  No. 
3a  to  correct  errors  in  the  August  22 


filing.  Substitute  Sixteenth  Revised 
Sheet  No.  3a  and  the  accompanying 
explanatory  tariff  sheets  were  filed  by 
WTG  in  accordance  with  the  transmittal 
rules  under  the  Commission's  purchased 
gas  adjustments  regulations  and  the 
Commission's  letter  order.dated  October 
20, 1989. 

In  its  November  6  compliance  filing, 
WTG  also  seeks  waiver  of 
S  154.305(i)(l)(ii)  with  respect  to  a 
refund  subaccount  credit  balance  in  the 
month  of  July  1988,  where  the  amount  of 
the  credit  balance  slightly  exceeded  1 
cent  per  MMBtu. 

Copies  of  the  filing  were  served  upon 
WTG's  customers  and  interested  state 
commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214  (1987)),  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  24, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 

Secretary.  ^ 

(FR  Doc.  89-27391  Filed  11-21-89:  8:45  am] 

BtLUNQ  CODE  S717-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  89-33-NG] 

Niagara  Mohawlc  Power  Corp^ 
Conditional  Order  Granting 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  conditional  order 
granting  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  an  order 
granting  Niagara  Mohawk  Power 
Corporation  conditional  authority  to 
import  from  Canada  up  to  51,000  Mcf  per 
day  of  natural  gas  on  a  firm  basis  and 
up  to  an  additional  105,000  Mcf  per  day 
on  an  intemiptible  basis  over  a  term 
beginning  the  later  of  November  1, 1990, 
or  the  date  all  regulatory  approvals  are 
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received  and  proposed  new  facilities  are 
available. 

Final  appivval  of  this  import  is 
conditioned  on  DOE's  completion  of  its 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  November  16, 
1989. 

Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  69-27477  Filed  11-21-69;  8:45  am] 
BILUNO  CODE  S4S0-01-M 


[FE  Docket  No.  89-«1-NG] 

Western  Gas  Processors,  Ltd.; 
Application  To  Import  Natural  Gas 
From  and  Export  Natural  Gas  to 
Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACnoK  Correction. 

summary:  The  Federal  Register  Notice 
of  the  application  in  this  docket 
published  on  October  23. 1989  (54  FR 
43203),  incorrecUy  stated  the  proposed 
import  and  export  volumes.  Western 
Gas  Processors,  Ltd.  (WGP)  requests 
blanket  authorization  to  import  up  to 
100,000  MMBtu  (approximately  100,000 
Mcf)  per  day  of  Canadian  natiiral  gas 
and  to  export  up  to  100,000  MMBtii  per 
day  of  domestic  natural  gas  to  Canada 
over  a  term  of  two-years  commencing  on 
the  date  of  first  delivery. 

All  parties  should  be  aware  that  if  this 
blanket  import/export  application  is 
granted  a  total  amount  of  authorized 
volumes  may  be  designated  for  the  term 
rather  than  a  daily  limit  to  provide  the 
applicant  with  maximum  flexibility  of 
operation. 

Due  to  this  error,  the  period  for  filing 
protests,  motions  to  intervene  or  notices 
of  intervention,  as  applicable,  requests 
for  additional  procedures,  and  written 
comments  is  being  extended.  They  must 
be  filed  no  later  than  4:30  p.m.,  e.s.t, 
December  1. 1989. 
ADDRESS:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F-056, 
lOOO  Independence  Avenue  SW., 
Washington.  DC  20585. 

A  copy  of  WGP's  application  is 
available  for  inspection  and  copying,  in 
the  Office  of  Fuels  Programs  Docket 


Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m..  e.d.t..  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Tom  Dukes,  Office  of  Fuels  Programs, 
(202)  586-9590. 

Issued  in  Washington,  DC  November  16, 
1989. 
Clifford  P.  Tomaszewsld. 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  89-27478  Filed  11-21-89;  8:45  am] 

MXMQ  COM  •4S0-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3682-5] 

AvailattUity  of  Information  on  Iron- 
Based  Diesel  Fuel  Additive  System  for 
Particulate  Trap  Regeneration 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 

SUMMARY:  Volkswagen  of  America,  Inc. 
(VW)  has  submitted  to  EPA  information 
regarding  a  new  iron-based  diesel  fuel 
additive  and  particulate  control  system 
for  diesel  vehicles  which  it  and/or  other 
manufacturers  might  at  some  future  date 
wish  to  use  on  certain  vehicle  models 
for  sale  in  the  U.S.  The  relevant 
information  is  available  for  review  and 
comment. 

ADDRESS:  Copies  of  documents  relevant 
to  this  are  available  for  inspection  in 
public  docket  (A-89-17)  at  the  Air 
Docket  of  the  EPA,  room  M-1500,  First 
Floor.  Waterside  Mall,  401  M  Sti^et. 
SW.,  Washington,  DC  20460.  (202)  382- 
7548,  between  the  hours  of  8:30  a.m.  and 
12  noon,  and  1:30  p.m.  and  3:30  p.m.  on 
weekdays.  As  provided  in  40  CFR  part  2. 
a  reasonable  fee  may  be  charged  for 
copying  services.  A  copy  of  the  docket  is 
also  available  for  inspection  in  Room 
112  of  EPA's  Motor  Vehicle  Emission 
Laboratory,  2565  Plymouth  Road.  Ann 
Arbor.  Michigan  48105.  Any  comments 
or  other  documents  to  be  submitted  to 
the  docket  should  be  submitted  in 
dupUcate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  A.  Harvey,  Mechanical  Engineer, 
Technical  Support  Staff  (TSS-11).  U.S. 
Environmental  Protection  Agency. 
Motor  Vehicle  Emission  Laboratory, 
2565  Plymouth  Road.  Ann  Arbor, 
Michigan  48105  (313)  668-4237. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Pursuant  to  section  202(a)(4)  of  the 
Clean  Air  Act.  effective  widi  respect  to 


vehicles  and  engines  manufactured  after 
model  year  1978,  no  emission  control 
device,  system,  or  element  of  design 
shall  be  used  in  a  new  motor  vehicle  or 
new  motor  vehicle  engine  for  purposes 
of  complying  with  standards  prescribed 
under  this  subsection  if  such  device, 
system,  or  element  of  design  will  cause 
or  contribute  to  an  unreasonable  risk  to 
public  health,  welfare,  or  safety  in  its 
operation  or  function. 

The  purpose  of  the  VW  additive 
system  is  to  reduce  the  ignition 
temperature  of  diesel  particulates  in  a 
particulate  trap  so  as  to  allow 
continuous  trap  regeneration.  The  VW 
system  consists  of  (1)  a  small  tank 
holding  the  organic  iron  additive 
dissolved  in  kerosene,  (2)  a  fuel  line 
connecting  this  task  to  the  main  fuel  line 
which  connects  the  diesel  fuel  tank  to 
the  main  fuel  injection  pump,  and  (3)  a 
pump  to  meter  the  additive  from  its  tank 
into  the  main  fuel  line  so  as  to  achieve  a 
constant  additive  to  fuel  ratio  of 
approximately  1:2500. 

VW  has  conducted  studies  on  the 
effects  of  this  system  on  regulated  and 
various  unregxilated  diesel  emissions 
including  emissions  of  the  organic  iron 
additive  and  mutagenic  activity  of  the 
particulates. 

VW  or  another  manufacturer  may 
later  seek  certification  of  a  diesel 
vehicle  using  this  system. 

n.  Discussion 

This  Federal  Register  notice  and 
docket  formation  are  supplemental  to 
die  EPA  Fuel  and  Fuel  Additive 
Registration  program,  which  requires 
manufacturers  of  gasoline  and  diesel 
fuel  additives  to  register  their 
composition,  expected  use  levels,  and 
other  information  with  the  EPA.  as 
required  in  40  CFR  part  80.  This  VW 
iron-based  additive  is  receiving  this 
additional  opportunity  for  pubhc 
comment  due  to  its  metaUic  nature  and 
its  similarity  to  an  eariier  VW 
manganese-based  additive  which 
received  a  high  degree  of  public  interest. 

From  an  initial  review  of  the  available 
information,  it  does  not  appear  that  any 
unreasonable  risk  to  health  or  welfare 
would  exist  as  a  result  of  commercial 
use  of  an  iron-based  diesel  fuel  additive 
system  as  proposed  by  VW.  However, 
early  identification  and  resolution  of 
any  factual  issues  relating  to  the  use  of 
this  system  and  possible  risks  would  be 
advantageous;  therefore,  comments  on 
this  system  are  invited.  Comments  may 
be  submitted  directly  to  the  docket 
section  identified  in  the  address  section 
of  this  notice. 
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Dated:  November  15, 1989. 

Michael  Shapiro. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  89-27468  Filed  11-21-89;  8:45  am] 

WLUNO  CODE  W«0-«0-« 

[FRL-3682-7] 

Request  for  Suggestions  of 
Candidates  for  iMemt>ership  on  the 
National  Advisory  Council  for 
Environmental  Tectinology  Transfer 

summary:  The  Environmental  Protection 
Agency  (EPA)  hereby  requests 
suggestions  of  candidates  for 
membership  on  the  National  Advisory 
Council  for  Environmental  Technology 
Transfer  (NACETT).  an  Advisory 
Committee  to  EPA's  Administrator 
established  under  the  Federal  Advisory 
Committee  Act,  U.S.C.  (App.  I)  9  (c).  The 
Advisory  Council  assists  the  Agency  in 
performing  its  duties  prescribed  in  the 
Federal  Technology  Transfer  Act  of  1986 
(FTTA).  Executive  Order  12591,  and 
other  legislation,  executive  orders  and 
regulations  which  authorize  or  mandate 
EPA  to  engage  in  activities  associated 
with  technology  transfer.  New  members 
will  serve  three-year  terms. 

The  membership  of  the  Advisory 
Council  includes  a  balanced 
representation  of  interested  persons 
with  professional  and  personal 
qualifications  and  experience  to 
contribute  to  the  functions  of  the 
Advisory  Council  drawn  from  business 
and  industry;  the  academic,  educational 
and  training  community;  and 
governmental  organizations,  plus 
environmental  organizations  and 
professional  associations. 
DATE:  Submit  suggestions  of  candidates 
no  later  than  December  7, 1989.  Any 
interested  person  or  organization  may 
submit  the  names  of  qualified  persons. 
Suggested  candidates  should  be 
identified  by  name,  occupation, 
organization,  position,  address,  and 
telephone  number.  Candidates  must 
submit  a  resume  of  their  background, 
experience  and  other  relevant 
information  as  a  a  part  of  the 
consideration  process. 
ADDRESS:  Submit  suggestions  for  the  list 
of  candidates  to:  Office  of  Cooperative 
Environmental  Management  (A-101F6). 
U.S.  Environmental  Protection  Agency. 
Fairchild  Building,  Suite  115,  499  South 
Capitol  Street,  SW..  Washington.  DC 
20460,  Attention:  William  V.  Garetz. 
FOR  FURTHER  INFORMATION  CONTACT: 
R.  Thomas  Parker,  or  William  V.  Garetz 
at  the  above  address  or  at  202-475-9741. 
The  Agency  will  not  formally 
acknowledge  or  respond  to  suggestions. 


SUPPLEMENTARY  INFORMATION:  Copies 
of  the  Advisory  Council  charter  and 
current  membership  are  available  upon 
request.  The  purpose  of  the  Advisory 
Council  is  to  provide  advice  and  counsel 
to  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
on  the  implementation  of  environmental 
programs,  on  technology  transfer  issues 
associated  with  the  management  of 
environmental  problems,  and  on 
opportunities  for  EPA  to  better  draw  on 
the  full  intellectual  and  financial 
resources  of  the  full  array  of  U.S.  and 
international  institutions  concerned  with 
meeting  pressing  environmental  needs 
within  the  U.S.  and  globally  as  EPA 
continues  to  move  forward  in  carrying 
out  its  mission.  The  Advisory  Council  is 
a  part  of  EPA's  efforts  to  expand 
cooperative  working  relationships  and 
to  broaden  the  national  environmental 
technology  base.  The  Advisory  Council 
addresses  itself  to  such  specific 
technology  transfer  needs  and  issues  as: 
Identifying  the  barriers  impeding 
environmental  technology  transfer  and 
training  e^orts  and  possible  approaches 
for  reducing  these  barriers;  creating  a 
positive  institutional  climate  within  EPA 
with  respect  to  technology  transfer  and 
training  activities;  promoting 
cooperative,  mutually-supportive  EPA- 
State  relationships  aimed  at  establishing 
more  effective  environmental 
management  at  Federal.  State  and  loal 
levels;  increasing  and  institutionalizing 
communication  among  all  levels  of 
government,  the  business  community, 
the  academic,  educational  and  training 
community,  the  environmental  advocacy 
community,  the  professional  community, 
and  the  international  environmental 
community;  developing  and  applying  an 
appropriate  array  of  existing  and  new 
delivery  mechanisms  for  meeting 
technology  transfer  and  training  needs; 
implementing  the  FTTA.  Executive 
Order  12591,  and  other  related  or 
associated  authorities;  reviewing  any 
periodic  EPA  reports  describing  the 
Agency's  progress  in  implementing 
statutes,  executive  orders  and 
regulations  on  technology  transfer  and 
assessing  alternative  approaches  for 
measuring  the  enviroiunental  benefits  of 
technology  transfer  activities.  NACETT 
has  five  standing  Committees:  Education 
and  Training;  State  and  Local  Programs; 
International  Technology  Transfer 
Technology  Innovation  and  Economics; 
and  the  Environmental  Financial 
Advisory  Board.  Each  member  of  the 
Advisory  Council  will  be  appointed  to 
serve  on  one  of  these  Committees. 

The  Advisory  Council  meets  twice 
each  year,  and  its  Committees  meet  as 
they  deem  necessary.  No  honoraria  or 
salaries  are  provided  for  members  on 


the  Advisory  Council,  but  compensation 
for  travel  and  nominal  daily  expenses 
while  attending  meetings  may  be 
provided. 

The  Advisory  Council's  next  meeting 
will  be  held  on  March  27-28, 1989. 

Suggestions  for  the  list  of  candidates 
should  be  submitted  no  later  than 
December  7, 1989. 

Dated:  November  17, 1989. 
R.  Thomas  Parker, 

Director  Office  of  Cooperative 
Environmental  Management 

[FR  Doc.  89-27469  Filed  11-21-69;  8:45  am] 

BIUINO  COOE  •S60-S0-M 


[FRL-3682-3] 

National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  (10)(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act."  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
imder  the  Safe  Drinking  Water  Act,  as 
amended  (Pub.  L  99-339),  will  be  held  at 
9  a.m.  on  December  7, 1989,  and  at  8:30 
a.m.  on  December  8, 1989,  at  the 
Embassy  Row  Hotel,  2015 
Massachusetts  Avenue,  NW., 
Washington.  DC  20036.  Council 
Subcommittees  will  hold  their  meetings 
on  December  5  and  6, 1989. 

The  purpose  of  the  meeting  will  be  to 
provide  the  Council  options  being 
considered  by  the  Office  of  Drinking 
Water  for  the  Lead  and  Copper  National 
Primary  Drinking  Water  Regulations 
regarding  the  (a)  regxdatory  approach, 
(b)  means  to  ensure  that  public  water 
systems  are  not  held  responsible  for 
problems  beyond  their  control,  (c) 
monitoring  requirements,  (d)  compliance 
schedules,  and  (e)  lead  service  line 
replacement. 

Other  items  for  discussion  Include:  An 
EPA  drinking  water  enforcement 
initiative;  state  primacy;  status  of  the 
Phase  II.  Phase  V  and  Radionuclide 
regulatory  packages;  status  of  guidance 
on  affordability  and  unreasonable  risk 
to  health;  and  updates  on  the  Wellhead 
Protection  Program  and  EPS  Ground 
Water  Task  Force.  A  panel  discussion 
on  health  related  research  as  a  basis  for 
drinking  water  regulations  will  be  held 
on  December  7. 

The  meeting  will  be  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  one  presenter  for 
each  statement  Any  outside  parties 


Federal  Register  /  Vol.  54.  No.  224  /  Wednesday,  November  22,  1989  /  Notices 48313 


interested  in  presenting  an  oral 
statement  should  petition  the  Council  by 
telephone  at  (202)  382-2285.  The  petition 
should  include  the  topic  of  the  proposed 
statement,  the  petitioner's  telephone 
number  and  should  be  received  by  the 
Council  before  December  4, 1989. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  final  discussion  or  vote  is 
completed.  Statements  received  after  a 
meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  Council  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
E.  Shaw,  Designated  Federal  Official, 
National  Drinking  Water  Advisory 
Council,  U.S.  Environmental  Protection 
Agency,  Office  of  Drinking  Water  (WH- 
550A),  401  M  Street,  SW.,  Washington. 
DC  20460,  or  at  202/382-2285. 

Dated:  November  16, 1989. 
Robert  H.  Wayland, 

Acting  Assistant  Administrator  for  Water 
[FR  Doc.  89-27470  Filed  11-21-89;  8:45  am] 

BtLUNQ  COOE  eSM-SO-lt 


(FRL-3682-4] 

Science  Advisory  Board;  Sediment 
Criteria  Subcommittee  and  Ecological 
Processes  and  Effects  Committee; 
Open  Meetings 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  meetings  of  the 
Sediment  Criteria  Subcommittee  and  of 
the  Ecological  Processes  and  Effects 
Committee  of  the  Science  Advisory 
Board  will  be  held  in  consecutive 
sessions  from  December  11-13, 1989  in 
Salon  C  at  the  Marriott  Crystal  Gateway 
Hotel,  1700  Jefferson  Davis  Highway. 
Ariington.  VA  22202. 

The  Sediment  Criteria  Subcommittee 
meeting  will  start  at  8:30  a.m.  on 
December  11,  and  will  adjourn  no  later 
than  12:30  p.m.  December  12.  and  is 
open  to  the  public.  The  main  purpose  of 
this  meeting  is  to  review  a  draft  SAB 
subcommittee  report  on  the  Equilibrium 
Partitioning  Method  that  was  developed 
as  a  result  of  an  earlier  subcommittee 


meeting  and  to  begin  review  of  an 
Agency  draft  report  entitiled  "Sediment 
ClassiRcation  Methods  Compendium". 

The  Ecological  Processes  and  Effects 
Committee  (EPEC)  meeting  will  start  at 
1:30  p.m.  on  December  12,  and  will 
adjourn  no  later  than  5  p.m.  December 
13,  and  is  open  to  the  public.  The  main 
purpose  of  this  meeting  is  to  review  the 
status  of  the  Agency's  Bioremediation 
Project  in  Prince  William  Sound  Alaska 
and  to  discuss  the  potential  activities  of 
the  EPEC  for  1990. 

An  agenda  for  both  meetings  is 
available  from  Dorothy  Clark,  Staff 
Secretary,  Science  Advisory  Board 
(AlOlF),  U.S.  Environmental  Protection 
Agency,  Washington  DC  20460  (202-382- 
2552).  Members  of  the  public  desiring 
additional  information  should  contact 
Dr.  Edward  S.  Bender,  Executive 
Secretary,  Environmental  Effects, 
Transport,  and  Fate  Committee,  by 
telephone  at  the  number  noted  above., 
by  FAX  (202-4759693),  or  by  mail  to  the 
Science  Advisory  Board  (AlOlF).  401  M 
Sti-eet,  SW.,  Washingtop,  DC  20460  no 
later  than  December  1, 1989.  Anyone 
wishing  to  make  a  presentation  at  the 
meeting  should  forward  a  written 
statement  to  Dr.  Bender  by  December  1, 
1989.  The  Science  Advisory  Board 
expects  that  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes.  Seating  at  the 
meeting  will  be  on  a  first  come  basis. 

Dated:  November  14, 1989. 
Donald  Barnes, 

Director  Science  Advisory  Board. 
(FR  Doc.  89-27471  Filed  11-21-89;  8:45  am] 
BiLUNO  COOE  eseo-WMi 

Office  of  Pesticides  and  Toxic 
Substances 

[OPP-30302,  FRL  3664-4] 

Certain  Companies  Applications  To 
Register  Pesticide  Products 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

date:  Comment  by  December  22. 1988. 

ADDRESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OPP-30302)  and  the 
registration/nie  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 

Public  Docket  and  Freedom  of 

Information  Section, 
Field  Operations  Programs  (H7506C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
401 M  St.  SW., 
Washington.  DC  20460. 
In  person,  bring  comments  to: 

Environmental  Protection  Agency, 

Rm.  246,  CM#2. 1921  Jefferson  Davis 

Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  contidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  tc  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  room  246  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT.  By 

mail:  Registration  Division  (H7505C). 
Attn:  (Product  Manager  (PM)  named  in 
each  registration),. Office  of  Pesticide 
Programs.  401  M  St.,  SW..  Washington. 
DC  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number 
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Product  manager 

0fKc6  loc8liOfi/tel6phon6  fiuwib6r 

AMraaa 

PM  21,  SuMn  Lawia  (A) 

PM  25.  Robart  Tavtor-  

Rm  202.  CM#2  (703-557-1900). 

Rm.  229.  CM#2  (703-557-1800)..-    .- 

Envfconmentel  Prrtedion  Agency.  1921  Jefferson  Oavia  Hwy,  Arhngtoa  VA  222U2 
Oa 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  CoDtaining  Active  Ingredients 
Not  Included  in  Any  Previously 
Registered  Products 

1.  File  Symbol:  59441-R.  Applicant- 
Eastman  Kodak  Co..  Agricultural  Unit. 
343  State  St..  Rochester.  NY  14650. 
Product  name:  F-Stop  Biological 
Fungicide  Concentrate.  Fungicide. 
Active  ingredient:  Trichoderma 
harzianum  Rifai  Strain  KRL-AG2 1(X) 
percent  Proposed  classification/Use: 
General.  For  manufacturing  use  only. 
(PM  21) 

2.  File  Symbol:  59441-E.  Applicant: 
Eastman  Kodak  Co.  Product  name:  F- 
Stop  Biological  Fungicide  Seed 
Protectant.  Fungicide.  Active  ingredient: 
Trichoderma  harzianum  Rifai  Strain 
KRL-AG2 100  percent.  Proposed 
classification/Use:  General.  For  control 
of  Pythium  spp.  damping  off  and  seed 
rot.  (PM  21) 

3.  File  Symbol:  352-LGU.  Applicant:  E. 
I.  Du  Pont  De  Nemours  and  Co.,  Inc.. 
Agricultural  Products  Dept  Walker  Mill 
Bldg.,  Barley  Mill  Plaza.  Wilmington.  DE 
19d80-003&  Product  name:  Du  Pont 
Accent  Herbicide.  Herbicide.  Active 
ingredient:  2-(((((4,6- 
Dimethoxypyrimidin-2- 

y  l)aminocarbonyll  ))amino8ulfonyl))- 
iV,A'^dimethyl-3-pyridinecarboxamide, 
monohydrate  75.0  percent.  Proposed 
classification/Use:  General.  For  the 
control  of  annual  and  perennial  grass 
weeds  on  field  com.  (PM  25) 

4.  File  Symbol:  352-LCL  Applicant  E. 
I.  Du  Pont  De  Nemours  and  Co..  Inc. 
Product  name:  Du  Pont  Accent 
Technical.  Herbicide.  Active  ingredient: 
2-(((((4,6-Dimethoxypyrimidin-2- 
yl)aminocarbonyll))aminosulfonyl))- 
A/,7Vdimethyl-3-pyridinecarboxamide, 
monohydrate  88.5  percent.  Proposed 
classification/Use:  General.  For 
formulation  use  on  com  only.  (PM  25) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 


Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
speciHed  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
speciHed  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  ofHce  at  the  address 
provided  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  Tile,  telephone 
tJie  PMSD  office  (703-557-3262),  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit 

Authority:  7  U.S.C.  136. 

Dated:  November  12. 1980. 
Anne  E.  Lindsay. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
[FR  Doc.  89-27214  Filed  11-21-89;  8:45  am) 

MLUNQ  CODE  tStO-S»-ll 

[OPP-36140A;  FRL  3667-6] 

Inert  Ingredients  in  Pesticide  Products; 
Policy  Statement;  Revision  and 
Modification  of  Lists 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  revising  and 
modifying  previously  published  lists  of 
inert  ingredients  in  pesticide  products 
that  are  of  toxicological  concern  and 
require  priority  testing.  EPA  is  also 
addressing  the  period  of  time  allowed  to 
exhaust  stocks  of  old  formulations. 
EFFECTIVE  DATE:  The  modified  lists  are 
effective  on  November  22, 1989. 
ADDRESSES:  Three  copies  of  written 
comments  bearing  the  document  control 
number  (OPP-36140A1  should  be 
submitted,  by  mail,  to:  Public  Docket 
and  Freedom  of  Information  Section. 
Field  Operation  Division  (H7504C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460. 

In  person,  deliver  comments  to:  Rm. 
246.  CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA. 

Information  submitted  as  a  conmient 
in  response  to  this  Notice  may  be 


claimed  conHdential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
[CBl].  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  "confidential" 
will  be  included  in  the  public  docket 
without  further  notice.  The  public 
docket  is  available  for  public  inspection 
in  room  246  at  the  address  given  above 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  M.  Bradley,  Registration  Support 

Branch.  Registration  Division  (H7S05C]. 

Environmental  Protection  Agency,  401 M 

St..  SW..  Washington,  DC  204ea  (202)- 

703-557-7700. 

SUPPLEMENTARY  INFORMATION:  EPA 

announced  its  policy  on  toxic  inert 
ingredients  in  pesticide  products  in  the 
Federal  Register  of  April  22. 1987  (52  FR 
13305).  Through  this  policy.  EPA 
encourages  the  use  of  the  least  toxic 
inert  ingredients  available  and  requires 
the  development  of  data  necessary  to 
determine  the  conditions  of  safe  use  of 
products  that  contain  toxic  inert 
ingredients.  In  developing  this  policy, 
EPA  categorized  inert  ingredients  into 
the  following  four  lists  according  to 
toxicity: 

List  1  Inert!  of  toxicological  concern 
List  2  Potentially  toxic  inerts,  with  high 
priority  for  testing 
List  3  Inerts  of  unknown  toxicity 
List  4  Inerts  of  minimal  concern 

List  1  and  List  2  were  published  as 
part  of  the  April  22, 1987  policy 
statement. 

The  criteria  developed  by  EPA  to 
categorize  List  1  inerts  were  reviewed 
by  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act's  Scientific 
Advisory  Panel  (FIFRA  SAP).  Chemicals 
were  placed  on  the  list  of  inerts  of 
toxicological  concem  if  they  met  any 
one  of  the  following  criteria. 
(1)  Carcinogenicity: 
— A  rating  as  a  human  carcinogen  of 

probable  human  carcinogen  (rating  1. 

2A  or  2B)  by  International  Agency  for 

Research  on  Cancer. 
— Characterized  by  the  National 

Toxicology  Program  as  an  animal 

carcinogen  in  at  least  one  species  and 

one  sex. 


Federal  Register  /  Vol.  54,  No.  224  /  Wednesday.  November  22.  1989  /  NotJces 


48315 


— Being  regulated  by  some  Federal 
agency  as  a  carcinogen. 

(2)  Neurotoxicity  and  other  Chronic 
Effects: 

— Identified  in  the  Occupational 
Diseases,  a  Guide  to  their  Recognition 
(1977),  as  causing  neurotoxicological 
and  other  chronic  effects  in  the 
workplace  environment. 

— Being  regulated  by  some  Federal 
agency  as  a  neurotoxin. 

— Peer  reviewed  study,  included  in  the 
Toxicology  Data  Bank  of  the  National 
Library  of  Medicine,  reporting 
neurotoxic  or  other  chronic  efiPects. 

(3)  Adverse  Reproductive  Effects: 
— Being  regulated  by  some  Federal 

agency  as  causing  adverse 
reproductive  effects. 
— Peer  reviewed  study,  included  in  the 
Toxicology  Data  Bank  of  the  National 
Library  of  Medicine,  reporting  adverse 
reproductive  effects. 

(4)  Ecological  Effects: 

— An  LC50  of  less  than  one  part  per 
million. 

Revision  of  Lists  of  Inert  Ingreflients 

Since  the  publication  of  the  policy. 
EPA  has  received  additional  data  on 
some  of  the  listed  inerts.  EPA  scientists 
have  reviewed  this  information 
according  to  criteria  previously 
developed  and  used  in  the  creation  of 
the  initial  lists.  As  a  result  of  this  recent 
examination  of  new  data,  EPA  proposed 
modifications  to  the  Usts.  These 
modifications  were  submitted  to  the 
FIFRA  SAP  for  review.  The  FIFRA  SAP 
concluded  that  the  proposed  changes 
were  justified. 

EPA  is  announcing  the  following 
revised  List  1  and  List  2. 

List  1.— Inerts  of  Toxicological 
Concern 


CAS  No. 

Chemic^  name 

62-53-3 

AniHne 

1332-21-4 

Ast>e8tos  fiber 

1332-21-9 

1 ,4-Ben2eoedk>l 

7440-43-9 

Cadmium  compounds 

56-23-5 

Cartxxi  letrachlofide 

67-66-3 

Ctilofofomi 

106-46-7 

p-Ochkxobenzene 

103-23-3 

[>-(2.«ttiyih«)fyl)ad<)ate 

78-87-5 

1 ,2-Dichloropropane 

117-67-6 

D»-ethylhexylphthalata 

68-12-2 

DimethyHormamtde 

123-91-1 

Oioxane 

106-89-8 

Eptchlorohydnn 

110-80-5 

2-ethoxyethafX)( 

111-15-9 

Ethand  etficxyacetate 

107-06-2 

Ethylene  dichloode 

109-86-4 

Ettrylene  gtycot  mooomethyl  ether 

140-e8-5 

Ethyl  acfylate 

110-54-& 

fvHexane 

302-01-2 

Hydrazine 

78-59-1 

Isophorona 

7439-92-1 

Lead  compounds 

568-64-2 

Malachite  green 

591-78-6 

Methyl  rvtNJiyI  ketone 

List  1.— Inerts  of  Toxicological 
Concern— Continued 


CAS  No. 

Chemical  name 

74-87-3 

Methyl  chloride 

75-09-2 

Methylene  chkxide 

25154-52-3 

Nonylphenol 

127-18-4 

Perchloroettiylene 

106-95-2 

Phenol 

90-43-7 

o-Ptieny(ph«nol 

75-56-9 

Propylene  oxkJe 

8003-34-5 

Pyrethnns 

81-88-9 

Rhodamine  B 

10588-01-9 

Sodium  dichromate 

26471-62-5 

Toluene  di«80cyanate 

79-00-5 

1,1,2-Tnchlofoethane 

56-35-9 

Tritxjtyl  tin  oxide 

79-01-6 

Trichloroethylene 

1330-78-5 

TnK)rthocresylphosphate  (TOCP) 

78-30-8 

Tri-ontvjcresytphosphate  (TOCP) 

ust  2.— potentially  toxic  inerts/ 
High  Priority  for  Testing 


CAS  No. 

Chemical  name 

85t68-7 

Butyl  benzyl  phthalate 

84-74-2 

Dibulyl  phthalate 

84-66-2 

Diethyl  phthalate 

131-11-3 

Dimethyl  phthalate 

117-84-0 

Dioctyl  phthalate 

95-49-6 

2-Chlorotoluene 

1319-77-3 

Cresols 

95-48-7 

o-Cresol 

106-44-5 

p-Cresol 

108-39-4 

m-Cresol 

108-94-1 

Cyclohexanone 

95-50-1 

o-Dichlorobenzene 

112-34-5 

Diethylene  glycol  monobutyl  ether 

111-90-0 

Dtethyiene  glycol  monoethyl  ether 

111-77-3 

Diethylene  glycol  rrwnomethyl  ether 

34590-94-8 

Dipropylene      glycol      mofK>mettiyl 

ether 

111-76-2 

2-Butoxy-l-ethanol 

5131-66-6 

1-Butoxy-2-propanol 

124-16-3 

1  -ButO)(yethoxy-2-propanol 

107-98-2 

1  -Mett>oxy-2sxopanol 

29387-86-6 

Propylene  glycol  monobutyl  ether 

25498-49-1 

Tripropylene     glycol      monomethyl 

ether 

141-79-7 

Mesitylonde 

106-10-1 

Methyl  Isobotyl  ketone 

96-29-7 

Methyl  ethyl  ketoxime 

108-90-7 

Monochlorobenzerw 

75-52-5 

Nltromethane 

108-88-3 

Toluerw 

29395-43-1 

Tolyl  tnazole 

95-14-7 

1,2,3-Benzotriazole 

120-32-1 

2-Benzyl-4-chlorophenol 

75-00-3 

Chlofoethane 

88-04-0 

pO)loro^n-xy1erx)l 

97-23-4 

Dtchkxophene 

100-41-4 

Ethyl  Ijenzene 

149-3(M 

Mercaptot)enzothiazole 

74-83-9 

Methyl  bromide 

75-43-4 

Ctilorodifluoromethane 

75-43-4 

Dichlorort>onofluoromethane 

75-45-6 

Chtorodtfluoromethane 

7S-37-6 

1,1-Difluoroethane 

75-68-3 

1  <»)loro- 1 , 1  .difluoroethane 

25168-06-3 

Isopropyl  phenols  Petroleum  hydro- 

cartxxis 

1330-20-7 

Xylene 

100-02-7 

p-Nitrophenol 

106-88-7 

Butylene  oxida 

79-24-3 

Nitroethane 

75-05-8 

AcatonitrUe 

71-56-6 

1 , 1 , 1 -Trichloroathana 

- 102-71-6 

Trielhanotenina 

111-42-2 

Diethanolanww 

UST  2.— POTENTIAUY  TOXIC  JNERTS/ 

High  Priority  for  Testing— Continued 


CAS  No. 

Chemical  name 

97-88-1 

Butyl  methacrytate 

80-62-4 

aromatic  solvents 

95-82-9 

2.5-Oichioroanitine 

95-76-1 

3.4-Oichloroaniline 

626-43-7 

3.5-Oichloroaniline 

554-00-7 

2.4-Oichloroaniline 

608-27-5 

2.3-Oichloroaniline 

606-31-1 

2,6K«chloroaniline 

101-84-8 

Diphenyl  ether 

76-13-1 

Trichtorotrifluoroett^ane 

75-69-4 

Tnchlorotrifluoroethyie 

75-71-8 

Dichlorodrftuoromethane 

79-14-2 

Dichlorotetrafiuoroethane 

The  changes  made  and  the  reasons  for 
the  changes  are  explained  below. 

Additions  to  List  1 

Di-(2-ethylhexyl)adipate  and 
dimethyl-formamide  (DMF)  were  moved 
to  List  1  from  Lists  3  and  2,  respectively. 
Based  on  a  National  Toxicology 
Program  bioassay,  positive  results  for 
oncogenicity  were  indicated  for  di-(2- 
ethyl-hexyl)adipate:  This  chemical 
caused  increased  incidences  of 
hepatocellular  carcinomas  in  female 
mice,  and  thus  meets  one  of  the  criteria 
for  categorization  as  a  List  1  inert. 

For  dimethylformamide  (DMF), 
hepatotoxicity  has  been  reported  at  very 
low  doses  in  animal  studies  and  is 
commonly  observed  in  case  reports  of 
industrial  exposure.  Developmental 
toxicity  has  also  been  reported  to  occur 
in  animal  studies  in  the  literature.  In 
addition,  recent  reports  of  clusters  of 
testicular  cancer  associated  with  human 
exposure  to  DMF  have  added  to  the 
weight  of  evidence  which  supports 
upgrading  this  compoimd  from  List  2  to 
List  1. 

Additions  to  List  2 

Based  on  data  available  at  the  time  of 
the  April  22, 1987,  FR  Notice, 
monochlorobenzene  was  determined  to 
be  an  oncogen  as  well  as  an  ecotoxin. 
For  these  reasons,  it  was  placed  on  List 
1.  The  EPA  Science  Advisory  Board  has 
reviewed  the  oncogenicity  data  on 
monochlorobenzene  and  concluded  that 
it  is  a  class  D  oncogen,  i.e.,  not 
classifiable.  EPA  scientists  have 
reevaluated  the  ecotoxicity  data  and 
concluded  that  monochlorobenzene 
does  not  meet  List  1  ecotoxicity  triggers. 
Because  of  these  determinations, 
monochlorobenzene  is  being  moved 
from  List  1  to  List  2  and  is  now 
considered  as  a  high  priority  for  testing. 

Methyl  ethyl  ketoxime  has  been 
moved  from  List  3  to  List  2  because  of  its 
close  structural  relationship  to 
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acetoxime,  which  has  been  reported  as 
being  carcinogenic  in  preliminary  tests 
and  is  also  positive  in  a  mouse 
lymphoma  test.  Methyl  ethyl  ketoxime 
has  been  proposed  for  testing  under 
section  4  of  the  Toxic  Substances 
Control  Act. 

Additions  to  Lists  3  and  4 

To  accommodate  revision  of  the  lists, 
EPA  has  decided  to  subdivide  List  4  into 
two  parts.  The  previous  List  4, 
representing  inerts  generally  regarded 
as  safe,  has  become  List  4A,  and  a  new 
List  4B  has  been  created.  List  4B  is 
composed  of  inerts  for  which  EPA  has 
sufficient  information  to  reasonably 
conclude  that  the  current  use  patterns  in 
pesticide  products  will  not  adversely 
affect  public  health  and  the 
environment.  List  4B  inerts  in 
formulations  proposed  for  new  use 
patterns  which  cause  significant 
increases  in  exposure  will  receive 
further  scrutiny. 

Two  inerts,  gammabutyrolactone  and 
dioctyl  sodium  sulfosuccinate  (DSS),  are 
being  removed  from  List  2  because  EPA 
now  has  a  complete  human  health 
effects  data  base  indicating  that  they  do 
not  meet  the  criteria  for  List  1  and  that 
their  current  use  in  pesticides  should  not 
adversely  affect  human  health. 

The  placement  of 
gammabutyrolactone  on  List  2  was 
based  on  structural  analogy  to  the 
known  oncogen,  betabutyrolactone. 
Further  review  indicates  this  analogy  is 
inappropriate.  In  addition,  a  review  of 
toxicity  data  for  gammabutyrolactone, 
including  acute  and  subchronic  data, 
developmental  toxicity,  mutagenicity, 
and  oncogenicity  indicates  a  low  order 
of  toxicity.  Thus  EPA  has  decided  to 
remove  gammabutyrolactone  from  List  2 
and  add  it  to  List  48  because  current  use 
patterns  pose  minimal  risk  for  human 
health.  Because  gammabutyrolactone 
has  not  been  adequately  tested  for 
ecotoxicity,  however,  it  is  being  placed 
on  List  3  for  these  effects.  EPA  decided 
to  list  the  inert  on  two  lists  to  reflect  the 
different  degree  of  knowledge  the 
Agency  has  about  the  inert's  various 
effects.  EPA  considered  it  appropriate  to 
place  the  inert  on  List  4B  because  it  has 
sufficient  information  about  human 
health  effects,  and  to  also  place  it  on 
List  3  to  reflect  inadequate  information 
concerning  the  ecotoxicity  of  this  inert. 

DSS  was  placed  on  List  2  because  of 
developmental  and  reproductive  toxicity 
concerns  as  well  as  ecotoxicity  concern 
for  surfactants.  Data  have  now  been 
reviewed  for  these  effects,  and  indicate 
a  low  order  of  toxicity.  Thus,  DSS  is 
added  to  List  4B  for  nonadverse  effects 


on  human  health.  Because  of  limited 
ecotoxicity  testing,  however,  DSS 
remains  on  List  3  (unknown  toxicity)  for 
these  effects. 

Deletions  From  All  Lists 

Further  investigation  of  ethylene 
thiourea,  carbon  disculfide.  and  1, 1- 
dimethylhydrazine  (UDMH,  the  impurity 
in  Alar,  which  is  in  Special  Review),  has 
revealed  that  these  are  only  impurities, 
not  intentionally  added  inerts. 
Furthermore,  betabutyrolactone, 
benzene,  dichlorvos,  1,  2-dimethyl- 
hydrazine,  pentachlorophenol  and 
sodium  pentachlorophenate,  dinitro-o- 
cresol,  dinitrophenol,  ethyl  methyl 
phenylglycidate.formaldehyde  and 
paraformaldehyde,  hexachlorophene, 
mercury  oleate,  2-nitropropane,  1, 2- 
dichloropropane,  and  thiourea  are  not 
now  used  as  inerts  in  any  pesticide 
products.  Therefore,  these  chemicals 
have  been  removed  from  all  hsts  of  inert 
ingredients  and  are  not  currently  cleared 
for  use  as  inerts  in  any  pesticide 
product.  Thus,  in  the  event  a  registrant 
or  applicant  proposes  to  include  one  of 
these  chemicals  as  an  inert  ingredient  in 
a  pesticide  product,  EPA  will  consider 
the  chemical  a  new  inert. 

Impurities  in  registered  products  are 
contaminants  from  the  manufacturing 
process  for  the  active  ingredient,  rather 
than  intentionally  added  inert 
ingredients.  The  presence  and  toxicity  of 
impurities  is  routinely  evaluated  during 
the  normal  Agency  review  processes. 
Impurities  are  identified  in  the  product 
chemistry  review,  and  would  probably 
have  been  present,  as  part  of  the  test 
material,  during  testing  considered  for 
support  of  the  registration.  Thus,  it  is  not 
appropriate  to  subject  impurities  to  the 
Inerts  Strategy. 

As  discussed  in  the  April  22, 1987 
Notice,  registrants  with  products 
containing  List  1  inert  ingredients  must 
amend  their  product  registrations  by 
adding  the  following  statement  to  the 
label: 

This  product  contains  the  toxic  inert 
ingredient  (name  of  inert). 

The  wording  should  be  placed  in  close 
proximity  to  the  ingredients  statement  in 
a  type  size  comparable  to  other  front 
panel  text.  Since  dimethylformamide 
and  di-(2-ethylhexyl]  adipate  have  been 
added  to  List  1,  registrants  of  products 
containing  these  inerts  are  required  to 
submit  applications  to  amend  their 
product  labels  not  later  than  May  22, 
1990.  Products  containing  one  or  more  of 
these  inert  ingredients  released  for 
shipment  after  May  22. 1991  must  have 
the  amended  label  in  place. 


Registrants  of  products  containing 
dimethylformamide  have  already 
received  a  Data  Call-in.  All  registrants 
have  either  voluntarily  cancelled  or 
committed  to  reformulate  the  product. 
Most  reformulations  have  been 
received;  a  few  time  extensions  were 
granted  to  allow  for  necessary  testing  of 
the  reformulated  product. 

A  Data  Call-In  for  di-(2-ethylhexyl) 
adipate  will  be  issued,  at  the  same  time 
as  for  diethylhexylpthalate,  since  the 
uses  are  similar  and  we  expect  to  Hnd 
them  in  the  same  types  of  products. 
Data  Call-Ins  for  other  original  List  1 
inerts  were  mailed  in  March  1989. 

Stocks  of  Old  Fonnulations 

Registrants  are  encouraged  to 
substitute  or  remove  any  List  1  or  List  2 
inert  ingredient  from  their  products  by 
submiting  a  new  Confidential  Statement 
of  Formula  as  a  proposed  amendment  to 
the  registration.  The  April  22, 1987 
Policy  statement  did  not  address 
provisions  governing  the  sale  of  stock  of 
old  formulations.  If  a  registrant 
reformulates  its  product  to  replace  a  List 
1  or  List  2  inert  ingredient  with  a  less 
toxic  inert,  EPA  has  determined  that 
some  limit  on  continued  sale  of  stocks  of 
the  old  formulation  is  appropriate. 

Once  a  registrant  submits  the  revised 
formulation,  registrants  may 
manufacture  only  the  old  formulation, 
properly  labeled  as  containing  a  toxic 
inert  as  described  above,  until  EPA 
accepts  the  new  formulation.  Stocks  of 
the  old  formulation,  bearing  the  required 
labeling,  may  be  released  for  shipment 
by  the  registrant  for  a  period  not  to 
exceed  twelve  months  from  the  data 
EPA  accepts  the  new  formulation. 
Products  already  in  channels  of  trade 
(retailers,  dist^butors,  dealers)  are  not 
subject  to  this  limitation. 

Dated:  October  10, 1989. 
Dou^B  D.  Campt, 

Director,  Off  ice  of  Pesticide  Programs. 
[FR  Doc.  89-27213  Filed  ll-21-«9;  8:45  am) 
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Proposed  Settlement  Under  Section 
122(h)  of  the  Compret>ensive 
Environmental  Response, 
Compensation  and  Liability  Act;  United 
Scrap  Lead  Co. 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Request  for  public  comment 
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SUMMAfrr  In  accordance  with  the 
requirements  of  section  122ti)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed  settlement 
under  section  122(h)  concerning  the 
United  Scrap  Lead  Co.  Site  in  Troy, 
Ohio.  The  proposed  settlement  requires 
52  potentially  responsible  parties  to  pay 
all  of  the  $421,422.85  in  costs  incurred  by 
U.S.  EPA  in  performing  an  Immediate 
Removal  Action  at  the  Site.  The 
proposed  settlement  would  resolve  the 
cost-recovery  case  related  to  this 
response  action  taken  by  U.S.  EPA  at 
the  Site. 

DATE:  Comments  must  be  provided  on  or 
before  December  22, 1989. 

ADDRESS:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois,  60604, 
and  should  refer  to:  In  the  Matter  of: 
United  Scrap  Lead  Co. 

FOR  FURTHER  INFORMATKMI  CONTACT:  T. 

Leverett  Nelson,  U.S.  EPA,  Office  of 
Regional  Counsel,  5CS-TUB-3,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604,  (312)  886-6666. 

Notice  of  section  122(h)  Cost- 
Recovery  Settlement  In  accordance 
with  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended, 
notice  is  hereby  given  that  on  August  28, 
1989,  a  proposed  administrative 
settlement  was  agreed  to  by  52 
potentially  responsible  parties  (PRPs). 
The  proposed  settlement  requires  these 
PRPs  to  pay  all  of  the  $421,422.85  in 
costs  incurred  by  U.S.  EPA  in 
performing  an  Immediate  Removal 
Action  at  the  United  Scrap  Lead  Site 
located  at  South  County  Road  25A  in 
Troy,  Ohio.  The  Emergency  Removal 
Action  was  conducted  from  November 
1985  to  August  1966. 

U.S.  EPA  is  entering  into  this 
agreement  under  the  authority  of 
sections  122(h)  and  107  of  CERCLA. 
Section  122(h)  authorizes  administrative 
settlement  of  a  claim  under  section  107. 
Where  total  response  costs  incurred  by 
the  United  States  for  the  facility 
concerned  exceed  $500,000  (excluding 
interest),  the  Attorney  General  of  the 
United  States  mast  also  approve  the 
Settlement.  In  this  case,  response  costs 
incurred  thus  far  exceed  $1.3  million. 
Response  costs  also  continue  to  be 
incurred.  Accordingly,  the  Attorney 
General  has  approved  this  SetUement 

Under  the  terms  of  the  Settlement,  the 
52  PRPs  will  pay  the  full  amount  within 
30  days  of  the  effective  date  of  the 


agreement.  In  return,  die  U.S.  EPA 
covenants  not  to  sue  these  PRPs  for 
those  costs.  U.S.  EPA  may  pursue  non- 
settling  PRPs  for  the  remaining  costs  at 
any  time;  settling  PRPs  may  not  be 
pursued  for  future  costs  for  1  year  from 
the  effective  date  of  the  agreement. 

The  Environmental  Protection  Agency 
will  receive  for  a  period  of  thirty  (30) 
days  firom  the  date  of  this  publication 
comments  relating  to  the  proposed 
settlement  agreement 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  Office  of 
Regional  Counsel,  United  States 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street 
Chicago,  Illinois  60604.  Additional 
background  information  relating  to  the 
Setriement  is  available  for  review  at  this 
address. 

Authority:  The  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act.  as  amended.  42  U.S.C.  9B01- 
9675. 

Dated:  Septeml>er  29, 1969. 
ValdasV.AdonkuB, 

Regional  A  dministrator. 

[FR  Doc.  86-27472  Filed  11-21-89;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  1  new  AM  station  and  3 
new  FM  stations: 


ApplicaiTt  ctty  and 
stats 

FtoNo. 

MM 

Doclnl 
No. 

A.  Donald  P.  Harris 

BP-87032BAH 

89-493 

d/b/a.  OeMft 

Broadcasters: 

RoMmond.  CA. 

B.  Robert  Bordette 

BP-e70506AE 

&  Associates: 

West  Covina.  CA. 

C.  Janice  L  O'Brien 

BP-«70722AE 

d/b/a.  San 

Marcos  Radio; 

San  Marcos,  CA. 

D.  KDOL 

BP-e70722AH 

Broadcasting 

Corp.;  Rosamond, 

CA. 

Appiicant;  city  artd 
state 

File  Mo. 

MM. 

Ma 

A.  Lonnie  W.  Hutto 

BPH-871127MA 

8»-4e3 

d/b/a.  IBC 

Broadcasting: 

Alexandria.  LA. 

B.  NewSoutti 

8PH-871201MD 

Inc.;  Alexandria 

LA 

C.  Alfred  T  Moore. 

BPH-671203NO 

>..  &  Wilharr  D. 

Hendrix.  Jr..  d/b/ 

a.  Central 

Broadcastirtg,  Ca; 

Alexandria.  LA. 

D  AE.  Frym.  Jr.  d/ 

BPH-«71203NG 

b/a.Fryar 

Communications; 

Alexandria.  LA 

Issue  Heading  and  Applicants 

1.  Comparative.  A-D 

2.  Ultimate.  A-0 

IH. 


Applicant:  dty  and 
state 

RIe  No. 

MM 

Doelwl 
Na 

A  Harold  McEwen; 

BPH-e70827MA 

89-505 

Lawton,OK. 

B.  Souttwwst 

BPED- 

Educational  Media 

870e27MH 

Foundation  of 

Texas,  Inc.; 

Lawton.  OK. 

C.  Oklahoma  Rado 

BPH-870e27MU 

Limited 

Partnership; 

Lawton,  OK. 

D.  American  IrxSan 

aPH-e70827NG 

Broadcast  Group, 

Inc.;  Lawton.  OK. 

E.  Arthur  Patrick; 

BPH-e70e27NT 

Lawton,  OtC 

Issue  Heading  and  Appbcants 

1.  Air  hazard,  B,  C 

2.  (See  Appendix),  C 

3.  (See  Appendix),  C 

4.  (See  Appendix),  C 

5.  (See  Appendix),  C 

8.  Comparative,  all  applicants 
7.  Ultimate,  all  applicants 

IV. 


Issue  Heading  and  Applicants 

1.  307(b),  all  apphcanta 

2.  OoBtinynt  Comparative,  all  apphcanta 

3.  Ultimate,  all  applicants 


Applicant  city  and 
stals 

RtoNa 

DodtSl 
No. 

A  Harrera 
Broadcasting 
Partnership; 
Memerl.  CA. 

B.  Great  Scott 

BPH-880301MU 
BPH-e80301MY 

69-506 

DfOMOCwny, 
Merced.  CA. 
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Issue  Heading  and  Applicants 

1.  See  Appendix.  A 

2.  See  Appendix.  A 

3.  See  Appendix,  A 

4.  Air  Hazard,  A 

5.  Comparative,  all 

6.  intimate,  all 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  appUcant 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street  N\V..  Washington. 
DC  20037.  (Telephone  (202)  857-3800.) 
W.  )an  Gay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

Appendix  (Lawton,  Oklahoma). 

2.  To  determine  whether  Sonrise 
Management  Services,  Inc.  is  an 
undisclosed  party  to  the  application  of  C 
(ORLP). 

3.  To  determine  whether  C  (ORLP)'s 
organizational  structure  is  a  sham. 

4.  To  determine  whether  C  (ORLP) 
violated  Section  1.65  of  the 
Commission's  Rules,  and/or  lacked 
candor,  by  failing  to  report:  (1)  the 
designation  of  character  issues  against 
another  applicant  in  which  one  of  its 
partners  has  an  ownership  interest;  and 
(2)  the  dismissal  of  such  applications 
with  unresolved  character  issues 
pending. 

5.  To  determine  from  the  evidence 
adduced  pursuant  to  Issues  2  through  4 
above,  whether  C  (ORLP)  possesses  the 
basic  qualifications  to  be  a  licensee  of 
the  facilities  sought  herein. 

Appendix  (Merced.  California). 

1.  To  determine  whether  Sonrise 
Management  Services.  Ina  is  an 
undisclosed  party-in-interest  to  the 
application  of  Herrera  Broadcasting 
Partnership. 


2.  To  determine  whether  Hefrera 
Broadcasting  Partnership's 
organizational  structure  is  a  sham. 

3.  To  determine,  based  on  the 
evidence  adduced  pursuant  to  issues  1 
and  2  above,  whether  Herrera 
Broadcasting  Partnershp  possesses  the 
basic  qualifications  to  be  a  Commission 
licensee. 

[FR  Doc  89-27372  Filed  ll-21-«e:  8:45  am] 
BiLUNO  CODE  sria-oi-M 


FEDERAL  ELECTION  COMMISSION 
[Notice  1989-17] 

Filing  Dates  for  Texas  Special  Runoff 
Election  (18.C.D.) 

agency:  Federal  Election  Commission. 
action:  Notice  of  Hling  dates  for  Texas 
Special  Runoff  Election. 

SUMMARY:  Texas  has  scheduled  a 
special  runoff  election  on  December  9, 
1989.  in  the  18th  Congressional  District 
to  fill  the  seat  that  was  held  by  the  late 
Representative  Mickey  Leland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobby  Werfel.  Public  Information 
Office,  999  E  Street.  NW.,  Washington, 
DC  20463.  Telephone:  (202)  376-3120; 
Toll  Free  (800)  424-9530. 
SUPPUEMENTARY  INFORMATION:  Principal 
campaign  committees  of  candidates  who 
participate  in  the  Texas  Special  Runoff 
Election  must  file  reports  according  to 
the  schedule  in  the  following  chart. 
Party  committees  and  PACs  that  make 
contributions  or  expenditures  in 
connection  with  the  Special  Runoff 
Election  during  the  coverage  dates  listed 
in  the  charts  must  file  the  appropriate 
reports.  Monthly  filers,  however,  do  not 
file  Special  Pre-  and  Post-election 
reports. 

Calendar  of  Reporting  Dates  for 
Texas  Special  Runoff  Election 

(All  Committees  involved  in  ttte  12/9/89  Election 
MustFiiel 


Psriod 
covered  ' 

Reg./C8rt. 

Report 

date* 

Fittng  date 

Pre- 

Elec- 

tion 

10/19/89- 

11/19/89 

11/24/89 

11/27/89 

Post- 

Elflc- 

tion 

and 

Year- 

End*... 

11/20/89- 

12/31/89 

01/08/90 

01/08/90 

■Ttie  period  begins  writh  the  dose  ol  the  last 
nfon  filed  by  the  committse.  K  the  commmee  has 
filed  no  previous  reports,  Iha  period  twgins  with  the 
date  of  the  cotnmitlM's  first  activity. 


*  Reports  sent  by  registered  or  certified  mail  must 
l>e  postmari^ed  ty  the  maihng  date.  Otherwise,  ttiey 
must  be  received  t>y  ttie  fUing  date. 

'  The  Commission  recommerxls  that  committees 
file  a  consolidated  Post-Election  and  Year-End 
report  by  the  filing  date  of  the  Post-Election  report 
/Utemately,  in  Iteo  of  a  consoitdated  report,  commit- 
tees must  file  two  separate  reports:  Post-Election,  t>y 
1/8/9C;  and  the  Year-End.  by  1/31/90.  which  vnoutd 
cover  12/30/89  through  12/31/89. 

Dated:  November  15. 1989. 
Danny  L.  McDonald. 

Chairman.  Federal  Election  Commission. 
(FR  Doc.  89-27377  Filed  11-21-89:  8:45  am] 

nLLINQ  CODE  •71S-ei-M 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Senior  Executive  Service; 
Performance  Review  Board 

agency:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  Performance  Review 
Board. 

date:  November  22. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Theresa  J.  Jackson.  Director  of  Personnel 
and  EEO.  Federal  Labor  Relations 
Authority.  500  C  St..  SW..  Washington, 
DC  20424.  (202)  382-0751. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5.  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations,  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  persons  will  serve  on 
the  FLRA's  Performance  Review  Board: 
Cynthia  A.  Metzler,  Office  of  the  Acting 

Chairman,  FLRA 
Brenda  M.  Robinson.  Office  of  General 

Counsel,  FLRA 
)ohnny  ].  Butler,  Equal  Employment 

Opportunity  Commission 
Paul  D.  Mahoney.  Merit  Systems  Protection 

Board 
Peter ).  Basso,  Office  of  Managjement  and 

Budget 
Theresa  |.  Jackson, 
Director  of  Personnel  and  EEO. 
[FR  Doc.  89-27466  Filed  11-21-69:  8:45  am] 
Buxma  cooE  stst-oi-m 
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FEDERAL  PESERYE  SYSTEM 

Bankers  Trust  New  York  Corp.,  ©t  a! ; 
Notk:e  of  Aaptications  To  Engage  ae 
Novo  in  PertPissibfe  Wontianking 

ActhrttiM 

The  companies  listed  in  this  notice 
have  filed  on  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  6, 1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Bankers  Trust  New  York 
Corporation,  New  York,  New  York;  to 
engage  de  novo  through  its  subsidiary, 
BT  Securities  Corporation.  New  York. 
New  York,  in  acting  as  investment 
financial  advisor  to  the  extent  set  forth 
in  5  225.25(bX4);  providing  management 
consulting  advice  to  nonaffiliated  bank 
and  nonbank  depository  institutions. 


subject  to  conditions  set  forth  in 
S  225.25(b)(ll);  and  providing  edvisory 
services  in  rmamUon  with  merger, 
acquisition/ittvastMure  and  financing 
transactions,  valuation  services, 
rendering  fairness  opinions  and 
providing  ancillary  services  or  functions 
incidental  to  the  foregoing  nonaffiliated 
fmancial  and  nonfinancial  institutions. 
Applicant  has  made  commitments 
identical  to  those  accepted  by  the  Board 
in  Signet  Banking  Corporation  (73 
Federal  Reserve  Bulletin  59  (1987)). 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Olinoia 
60690: 

1.  Fidelity  Financial  Corporation  of 
Michigan,  Birmingham.  Michigan;  to 
engage  in  making  and  acquiring  loans 
and  other  extensions  of  credit  pursuant 
to  S  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  16, 1989. 
Jennifer  J.  lolmson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-27406  Filed  11-21-80;  8:45  am) 

BtUJNO  COOC  (21»-01-M 


Fed  One  Corp.,  at  aL;  Formationa  of, 
Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies;  arKl  Acquisitions 
of  NonbanUng  Companias 

The  companies  listed  in  this  notice 
have  applied  under  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1642)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
hsted  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  5225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciuities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  acepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 


proposal  can  "reasonably  be  expected 
to  produce  benefits  to  flie  public  such 
as  greater  convenience,  intTeased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  mdi 
as  undue  concentration  of  resouroea, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governor*  not  later  than  December  6, 
1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Fed  One  Corp.,  Griswold,  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Griswold  State  Bancshares. 
Inc..  Griswold,  Iowa,  and  thereby 
indirectly  acquire  Griswold  State  Bank, 
Griswold.  Iowa. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  Cass 
County  Insurance  Agency,  Inc., 
Griswold,  Iowa,  and  thereby  engage  in 
insurance  agency  and  underwriting 
activities  in  small  towns  with  a 
population  of  less  than  5,000  pursuant  to 
§  225.25(b](ui)(A)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Exchange  Bankshares  Corporation 
of  Kansas,  Atchison,  Kansas;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Exchange  National  Bank  and  Trust 
Company  of  Atchison,  Kansas. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Bankers  Exchange  Life  Insurance 
Company,  Atchison,  Kansas,  and 
thereby  engage  in  acting  as  principal, 
agent  or  broker  for  credit  insurance — 
insurance  that  is  directly  related  to 
extensions  of  credit  by  its  subsidiary 
bank  and  limited  to  ensuring  the 
repayment  of  the  outstanding  balance 
due  on  the  extensions  of  credit  pursuant 
to  S  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  November  16, 1989. 
Jennifer  ].  lohnson 
Associate  Secretary  of  the  Board. 
IFR  Doc.  89-27407  Filed  11-21-89;  8:45  am) 

BtLUNO  COOC  mCM)!-*! 


Uncotn  Financial  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  14, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Lincoln  Financial  Corporation,  Fort 
Wayne,  Indiana;  to  acquire  100  percent 
of  the  voting  shares  of  PTC  Financial 
Corporation,  Peru,  Indiana,  and  thereby 


indirectly  acquire  The  Peru  Trust 
Company,  Peru,  Indiana. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 

Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 
1.  M  &  F  Financial  Corp.,  Wilmington, 
Delaware;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Texas  Bank, 
Brownwood,  Texas,  and  Texas  Bank, 
Weatherford.  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Wells  Fargo  &  Company,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Torrey 
Pincess  Group,  Solano  Beach,  California, 
and  thereby  indirectly  acquire  Torrey 
Pines  Bank,  Solano  Beach,  California. 

Board  of  Govemore  of  the  Federal  Reserve 
System,  November  16, 1969. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-27408  Filed  11-21-89;  8:45  am] 

BILUNO  COOE  mO-OI-M 


Change  In  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  o^ices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 


Governors.  Comments  must  be  received 
not  later  than  December  6, 1989. 
A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Thomas  Little  M^Ao/ey..  Marshall, 
Texas;  to  acquire  2.74  percent  of  the 
voting  shares  of  Firstshares  of  Texas, 
Inc.,  Marshall,  Texas,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Marshall,  Marshall,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  16. 1989. 
Jennifer  J.  Jolinson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27409  Filed  11-21-89:  8:45  am] 

SILUNO  CODE  UIO-OI-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  "Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b){2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Grat4Ted  Early  Termination  Between:  10-30-89  and  11-09-89 


Name  of  Acquiring  Person.  Name  of  Acquired  Person.  Name  of  Acquired  Entity 


,  Inc.. 


General  Electric  Company,  PACCAR  Inc.,  Railease, 

Peter  V  Ueberrotfi,  John  H.  Magoon,  Jr.,  HAL,  Inc „ ™ 

Rollance  E.  Olson.  Brierley  Investments  Limited,  Steego  Parts  Corporatioo  and  AEL  Enterprises.  Inc..... 
U  S  West,  Inc.,  Financial  Security  Assurance  Holdings  Ltd..  Financial  Security  AssurarK«  Hotdirtgs  Ltd. 

Meggitt  PLC,  United  Saentific  Holdings  PLC,  United  Scientific  Holdings  PLC 

Medical  Care  infeniational.  Inc.,  MediVision.  Inc.,  MediVision.  Inc _™™__..._.._~- 

Gannett  Co..  Inc.,  Saratoga  Partners,  L.P.,  AMNI  America,  Inc 

The  Toro  Company,  Outtx)ard  Manne  Corporation,  Lawn-Boy,  Inc _„ .. — -. 

Thomas  &  Setts  Corporation,  C.W.  Holmberg,  Jr.,  Holmberg  Electronics  Corporation.. 


American  Exploration  Company,  Oryx  Energy  Company,  Sun  Operating  Limited  Partnership.. 

Commurtications  Satellite  Corporation,  Sidney  Shienker,  Denver  Nuggets,  Incorporated 

Derby  International  Corporation  S.A.,  Peugeot  S.A.,  Peugeot  Cycles  S.A.. 


John  K.  Cantrell.  Mark  B.  Herman,  Universal  Guaranty  bfe  Insurance  Company  and  Atlianoe. 


PMNNo. 


90-0103 
90-0167 
90-0043 
90-0048 
90-0052 
90-0097 
89-2769 
90-0020 
90-0045 
90-0122 
90-0174 
90-0178 
90-0189 


Date 
terminated 


10/30/89 
10/30/89 
10/31/89 
10/31/89 
10/31/89 
10/31/89 
11/01/89 
11/01/89 
11/03/89 
11/03/89 
11/03/89 
11/03/89 
11/03/89 
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TRANSAcr;oNS  Granted  Early  Termination  Between:  10-30-89  and  11-09-89— Continued 


Name  of  Acquiring  Person.  Name  of  Acquired  Person.  Name  of  Acquired  Entity 


PMNNo. 


tarmiratsd 


Associated  Insurance  Companies.  Inc..  American  General  Corporatigp,  American  Ger^erat  Group  Insurance  Company  of  CalHomta. 

BeH  Atlantic  Corporation,  Control  Data  Corporation,  Third  Party  Maintenance.. 

The  Citizens  and  Soutt>em  Corporation,  Security  Pacific  Corporation,  Security  Pacific  Business  CredM,  Inc.- 

Jeffery  G  Banks  and  Karen  A.  Banks,  Saratoga  Partners.  LP.,  AMNI  /Vmehca,  Inc . 

Roger  Marriott,  Glaxo  Holdings  p.l.c,  Glaxo  HokJings  p.l.c _ - 

Barry  Forman,  Glaxo  Holdings  PLC,  Glaxo  Holdings  PLC 

Edisto  Resources  Corporation,  NRM  Energy  Company,  LP..  NRM  Energy  Company,  LP„ 

Fertilizer  Industries,  Inc.,  CNC  Chemicals,  Inc..  CNC  Chemicals.  Inc 

Tribune  Company,  Sears,  Roetxjck  and  Co.,  Sears,  Roebuck  and  Co.. 
Jaqui  E.  Safra,  Franklin  N.  Groves,  Western  States  Minerals  Corporation.. 


Gaytord  Container  Corporation,  Boise  Cascade  Corporation.  Boise  Cascade  Corporation... 

Louis  J.  Appell  Residuary  Trust  Cartadian  Pacifk:  Limited,  Syracuse  Clvna  Corporation 

Engeltiard  Corporation,  Car>adian  Pacific  Ljmited,  Processed  Minerals  Incorporated 

CMB  Packaging  S.A.,  Aluminum  Comparry  of  America,  GPS,  Inc _ „ 

CMB  Packaging  S-A.,  CMB  Packaging  S.A.,  Genesis  Packaging  Systems. 


Compagnie  Pahsienne  de  Chautfage  Urbain,  Trigen  Energy  Corporabori,  Trigen  Energy  Corporation .... 

Lyonnaise  des  Eaux,  Trigen  Energy  Corporation,  Trigen  Energy  Corporation 

Giant  Group,  Ltd.,  Rally's,  Inc.,  Rall>'s.  Inc 

United  Oties  Gas  Company,  3555  Invesfnents.  L  P.,  Union  Gas  System,  Inc '. 

Texaco  Inc..  TRT  Energy  HoWings,  Inc..  Tana  Productioo  Corporation 

Texaco  Inc.,  Reese  M.  Rowling,  RMR,  Inc .-. 

Texaco  Inc,  William  E.  Cdson,  William  E.  Colson _ 

Toyoda  Machine  Works.  Ltd.,  Toyoda  TRW  Automotive,  Inc..  Toyoda  TRW  Automotive.  Inc.. 

Crescott,  Inc.,  Dataproducts  Corpo.-at>on,  Dataproducts  Corporation 

Charles  S.  Meyer.  Newell  Co.,  Anchor  Hocking  Corporation,  Newell  Operating  Company _ 

Barnes  Hospital.  Andrew  J.  S*gnorelii,  Faith  Hospital  Association „.. 

Cadence  Design  Systems,  Inc.,  Prat>hakar  Goel.  Gateway  Design  Automation  Corporation.... 
Prsibhakar  Goel.  Cadence  Design  Systems,  Inc.,  Caderx^  Design  Systems,  Inc. 

BET  Putilic  Limited  Company,  Arlene  Zacks  Gaitz,  Servk^  Control  Corporation 

Compagnie  des  Machines  Bull,  Zenith  Electronics  Corporation.  16  Zenith  Entities.. 

LAC  Minerals  Ltd.,  Alan  Bond,  Borxl  International  Gold,  tnc 

Falcon  Classic  Cable  Income  Properties.  LP.,  Jack  Kent  Cooke.  Cooke  Cablevision  Inc.- 
Evered  pte,  Richard  R.  Allen,  St.,  DR.  Allen  &  Son,  Inc. . 


9(M)194 

90-0198 
90-0222 
90-0227 
90-0230 
90-0231 
90-0242 
89-2516 
90-0087 
90-0088 
90-0101 
90-0106 
90-0118 
90-0125 
90-0126 
90-0156 
90-0157 
90-0166 
90-0183 
90-0206 
90-0207 
90-0208 
90-0096 
90-0216 
90-0072 
90-0121 
90-0135 
90-0136 
90-0138 
90-0150 
9(W)153 
90-0160 
90-0177 


11/03/89 

11/03/88 

11/03/89 

11/03/89 

11/03/89 

11/03/89 

11/03/89 

11/06/89 

11/07/89 

11/07/88 

11/07/89 

11/07/89 

11/07/89 

11/07/89 

11/07/89 

11/07/89 

11/07/89 

11/07/89 

11/07/89 

11/07/89 

11/07/89 

11/07/89 

11/08/89 

11/08/89 

11/09/89 

11/09/89 

11/09/89 

11/09/89 

11/09/89- 

11/09/88 

11/09/89 

11/09/89 

11/09/89 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Federal  Trade 
Commission,  Contact  Representative, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington,  DC 
20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  89-27451  Filed  11-21-89;  8:45  am) 

BILUNO  CODE  «7S(M)1-« 


DEPARTMENT  OF  HEALTH  AND 
HUiMAN  SERVICES  i 

Centers  for  Disease  Control 

Fiscal  Year  1990  Draft  Application 
Instructions  for  Minority  Community- 
Based  Human  Immunodeficiency  Virus 
(HIV)  Prevention  Protects:  Meeting 

The  Center  for  Prevention  Services 
(CPS)  of  the  Centers  for  Disease  Control 
(CDC]  will  convene  a  meeting  to  discuss 
the  Fiscal  Year  1990  draft  application 
instructions  for  minority  community- 
based  human  immunodeHciency  virus 
(HIV)  prevention  projects. 

Time  and  Date:  9  a.m.-2  p.m», 
Monday,  December  4, 1989. 

Place:  CPS  Conference  Room,  CDC 
Freeway  Office  Park,  1644  TuUie  Circle, 
NE,  Atlanta,  GA  30329. 


Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Contact  Person  for  More  Information: 
Ms.  Freda  Weaver,  Resource  Analysis, 
Office  of  the  Director,  CPS,  CDC, 
Atlanta,  GA  30333,  Telephone: 
Commercial:  (404)  639-1823;  FTS:  238- 
1823. 

Dated:  November  16, 1989. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc.  8^27412  Filed  11-21-89;  8:45  am] 

BILLING  COOE  41M-1MI 


Food  and  Drug  Administration 
[Docket  No.  89N-0488] 

Drug  Export;  ADALAT®  PA-10 
(Nifedipine)  10-MG  Tablets 

AQENCYd^'ood  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Miles  Pharmaceutical  Division, 
Miles,  Inc.,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  Adalat*  PA-10  (nifedipine) 
10-milligram  (mg)  tablets  to  Canada. 


ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  F.  Cooper,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Une,  Rockville,  MD  20857,  301-295- 
8073, 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act]  (21  U.S.C.  382]  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
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publish  a  notice  in  the  Federitl  Register 

within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.To  meet  this  requirement, 
the  agency  is  providing  notice  that  Miles 
Pharmaceutical  Division,  Miles,  Inc.,  400 
Morgan  Lane,  West  Haven.  CT  06516, 
has  filed  an  application  requesting 
approval  for  the  export  of  the  drug 
Adalat*  PA-10  (nifedipine)  10-mg 
tablets,  to  Canada.  This  product  is 
indicated  in  the  mangement  of  moderate 
to  severe  hypertension  when  patients 
have  failed  to  respond  adequately  to  a 
combination  of  a  diuretic  and  a  beta- 
blocker.  The  application  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  OctobJsr  23, 
1989,  which  shall  be  considered  th^'^ 
filing  date  for  purposes  of  the  act.   >l 

Interested  persons  may  submit     ■» 
relevant  information  on  the  applicafiijn 
to  the  Dockets  Management  Branch  '» 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single      '. 
copies)  and  identified  with  the  docket; 
number  found  in  brackets  in  the  headtig 
of  this  document  These  submissions  ' 
may  be  seen  in  the  Dockets  ', 

Management  Branch  between  9  a.m.  ai^ 
4  p.m.,  Monday  through  Friday.  i 

The  agency  encourages  any  person    V, 
who  submits  relevant  information  on  thS 
application  to  do  so  by  December  4,        '■ 
1989,  and  to  provide  an  additional  copy  ** 
of  the  submission  directly  to  the  contact ! 
person  identified  above,  to  facilitate        * 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal  ' 
Food.  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.aC  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  November  14, 1969. 
SammM  R.  Young. 

Acting  Director.  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 

[FR  Doc.  898-27438  Filed  11-21-89;  8:45  am) 

WLUNQ  COM  4><»-01-ll 


(Docket  No.  89N-0489] 

Drug  Export,  Survanta  *  (Beractant, 
Surfactant  TA) 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ross  Laboratories  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Survanta* 


(beractant.  Surfactant  TA)  to  Italy  and 
for  further  export  to  the  Federa^ 
Republic  of  Germany. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  4^0  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  F.  Cooper,  Division  of  Drug 
Labeling  Compliance  (HFI>-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-295- 
8073. 

SUFPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  dnigs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  Filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  Ross 
Laboratories,  625  Cleveland  Ave.. 
Columbus.  OH  43215.  has  filed  an 
apphcation  requesting  approval  for  the 
export  of  the  drug  Survanta*  (beractant. 
Surfactant  TA),  to  Italy  and  for  further 
export  to  the  Federal  Republic  of 
Germany.  This  drug  is  indicated  for  use 
in  acute  respiratory  distress  syndrome 
in  neonates.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  September 
14. 1989.  which  shall  be  considered  the 
fihng  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  th6  heading 
of  this  doctiment  Tliese  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 


The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  December  4. 
1989,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food  Drug,  and  Cosmetic  Act  (sec.  803 
(21  U.S  C  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  November  14, 1989. 
Sommic  R.  Young, 

Acting  Director,  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
(FR  Doc.  89-27439  Filed  11-21-89;  8:45  am| 

atUJfra  CODE  4160-01-M 


Healtti  Care  Financing  Administration 

(OACT-028-N] 

RIN  0938-AE20 

Medicare  Program;  Part  A  Premium  for 
the  Uninsured  Aged  for  1990 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

summary:  This  notice  announces  the 
hospital  insurance  premium  for  the 
uninsured  aged  for  calendar  year  1990 
under  Medicare's  hospital  insurance 
program  (Part  A).  The  monthly  Medicare 
Part  A  premium  for  the  12  months 
beginning  January  1. 1990  for  individuals 
who  are  not  injured  under  the  Social 
Security  or  Railroad  Retirement  Acts 
and  do  not  otherwise  meet  the 
requirements  for  entitlement  to  Part  A  is 
$175.  Section  1818(d)  of  the  Social 
Security  Act  specifies  the  method  to  be 
used  to  determine  this  amount. 
EFFECTIVE  DATE  January  1, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Klees,  (301)  966-6388. 
SUPPLEMENTARY  INFORMATION: . 

I.  Background 

Section  1818  of  the  Social  Security  Act 
(the  Act)  provides  for  voluntary 
enrollment  in  the  Medicare  hospital 
insurance  program  (Medicare  Part  A), 
subject  to  payment  of  a  monthly 
premium,  of  certain  persons  age  65  and 
older  who  are  uninsured  for  social 
security  or  railroad  reth-ement  benefits 
and  do  not  otherwise  meet  the 
requirements  for  entitlement  to  Part  A. 
(Persons  insured  under  the  Social 
Security  or  Railroad  Retirement  Acts 
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need  not  pay  premiums  for  hospital 
insurance.) 

Section  1818(d)(2)  of  the  Act.  as 
amended  by  section  103  of  the  Medicare 
Catastrophic  Act  of  1988  (Pub.  L  100- 
360).  requires  the  Secretary  to  determine 
and  publish,  during  September  of  each 
calendar  year,  the  amount  of  the 
monthly  premium  for  the  following 
calendar  year  for  persons  who 
voluntarily  enroll  in  Medicare  Part  A. 

Section  1818(d)  of  the  Act.  as 
amended  by  section  103  of  Public  Law 
100-360.  requires  the  Secretary  to 
estimate,  on  an  average  per  capita  basis, 
the  amount  to  be  paid  from  the  Federal 
Hospital  Insurance  Trust  Fund  for 
services  performed  and  for  related 
administrative  costs  incurred  in  the 
following  year  with  respect  to 
individuals  age  65  and  over  who  will  be 
entitled  to  benefits  under  Part  A.  The 
Secretary  must  then,  during  September 
of  each  year,  determine  the  monthly 
actuarial  rate  (the  per  capita  amount 
estimated  above  divided  by  12)  and 
publish  the  dollar  amount  to  be 
applicable  for  the  monthly  premium  in 
the  succeeding  year.  If  the  premium  is 
not  a  multiple  of  $1.00,  the  premium  is 
rounded  to  the  nearest  multiple  of  $1.00 
(or  if  it  is  a  multiple  of  50  cents  but  not 
of  $1.00,  it  is  rounded  to  the  next  highest 
$1.00).  The  first  premium  under  this  new 
method  was  $156  and  was  effective 
January  1989.  (See  53  FR  45161; 
November  8, 1988.) 

II.  Premium  Amount  for  1990 

Under  the  authority  of  section 
1818(d)(2)  of  the  Act  (42  U.S.C.  13951- 
2(d)(2)),  the  Secretary  has  determined 
that  the  monthly  Medicare  Part  A 
hospital  insurance  premium  for  the 
uninsured  aged  for  the  12  months 
beginning  January  1. 1990  is  $175.  This 
premium  amount  is  based  on  the  law  in 
effect  at  the  time  we  were  required  to 
make  this  determination.  We  recognize 
that  Congress  is  considering 
amendments  to  the  Medicare  provisions 
in  the  law  and  that,  if  enacted,  these 
amendments  may  affect  the  method  of 
computation,  estimated  costs,  or  other 
amounts  upon  which  this  premium 
determination  was  made. 

III.  Statement  of  Actuarial  Assumptions 
and  Bases  Employed  in  Determining  the 
Monthly  Premium  Rate 

As  discussed  in  section  I  of  this 
notice,  the  monthly  premium  for  the 
uninsured  aged  for  1990  is  equal  to  the 
estimated  monthly  actuarial  rate  for 
1990  rounded  to  the  nearest  multiple  of 
$1.  The  monthly  actuarial  rate  is  defined 
to  be  one-twelfth  of  the  average  per 
capita  amount  that  the  Secretary 


estimates  will  be  paid  from  the  Federal 
Hospital  Insurance  Trust  Fund  for 
services  performed  and  related 
administrative  costs  incurred  in  1990  for 
individuals  age  65  and  over  who  will  be 
entitled  to  benefits  under  the  hospital 
insurance  program.  Thus,  the  number  of 
individuals  age  65  and  over  who  will  be 
entitled  to  hospital  insurance  benefits 
and  the  costs  incurred  on  behalf  of  these 
beneficiaries  must  be  projected  to 
determine  the  premium  rate. 

The  principal  steps  involved  in 
projecting  the  future  costs  of  the 
hospital  insurance  prog  im  are  (a) 
establishing  the  present  cost  of  services 
provided  to  beneficiaries,  by  type  of 
service,  to  serve  as  a  projection  base;  (b) 
projecting  increases  in  payment 
amounts  for  each  of  the  various  service 
types;  and  (c)  projecting  increases  in 
administrative  costs.  Establishing 
historical  Part  A  enrollment  and 
projecting  future  enrollment,  by  type  of 
beneficiary,  is  part  of  this  process. 

We  have  completed  all  of  the  above 
steps,  basing  our  projections  for  1990  on 
(a)  current  historical  data  and  (b) 
projection  assumptions  from  the 
Midsession  Review  of  the  President's 
Fiscal  Year  1990  Budget.  It  is  estimated 
that  in  calendar  year  1990,  30.081  million 
people  age  65  and  over  will  be  entitled 
to  Part  A  benefits  (without  premium 
payment),  and  that  these  individuals 
will,  in  1990,  incur  $63,278  billion  of 
benefits  for  services  performed  and 
related  administrative  costs.  Thus,  the 
estimated  monthly  average  per  capita 
amount  is  $175.30  and  the  monthly 
premium  is  $175. 

IV.  Costs  to  Beneficiaries 

The  1990  Part  A  premium  is  12  percent 
higher  than  the  $158  monthly  premium 
amount  for  the  12-month  period 
beginning  January  1, 1989.  This  increase 
results  from  the  recalculation  of  the 
monthly  actuarial  rate  described  above. 

The  estimated  costs  of  this  increase  to 
the  approximately  19  thousand  enroUees 
who  do  not  otherwise  meet  the 
requirements  for  entitlement  to  hospital 
insurance  will  be  about  $4.33  million. 

V.  Regulatory  Impact  Statement 

This  notice  merely  announces 
amounts  required  by  legislation.  This 
notice  is  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal,  and  does 
not  alter  any  regulation  or  policy. 
Therefore,  we  have  determined,  and  the 
Secretary  certifies,  that  no  analyses  are 
required  under  Executive  Order  12291. 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


601  through  612)  or  section  1102(b)  of  the 
Act. 

Autbority:  Section  1818|d)(2)  of  the  Social 
Security  Act  (42  U.S.C.  1395i-2(d)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance) 

Dated:  September  26. 1989. 
Louis  B.  Hays, 

Acting  Administrator.  Health  Care  Financing 
Administration. 

Approved:  October  26, 1989. 
Louis  W.  Sullivan, 
Secretary. 
(FR  Doc.  89-27378  Filed  11-21-89;  8:45  am] 

BlUiNO  COOE  4120-01-M 


National  Institutes  of  Healtti 

National  Eye  Institute;  Meeting  of  ttie 
Vision  Research  Program  Planning 
Subcommittee  of  the  National 
Advisory  Eye  Council 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  a  meeting  of  the 
Vision  Research  Program  Planning 
Subcommittee  of  the  National  Advisory 
Eye  Council.  The  meeting  will  be  held 
on  December  12, 1989,  in  Building  16— 
The  Stone  House.  National  Institutes  of 
Health.  Bethesda,  Maryland. 

This  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  until  5  p.m.  to  discuss 
current  policy  issues  and  provide  input 
and  guidance  to  the  Vision  Research 
Program  Planning  Subcommittee 
concerning  the  development  of  Institute 
policies  and  programs.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Ms.  Lois  DeNinno,  Committee 
Management  Officer.  National  Eye 
Institute,  Building  31,  room  6A08, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  (301)  496-9110.  will 
provide  a  summary  of  the  meeting, 
roster  of  committee  members,  and 
substantive  program  information  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  Nos.  13.867,  Retinal  and  Choroidal 
Diseases  Research;  13.868.  Anterior  Segment 
Diseases  Research:  13.871,  Strabismus, 
Amblyopia,  and  Visual  Processing  Research; 
National  Institutes  of  Health.) 
Dated:  November  15, 1989. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  89-27437  Filed  11-21-89;  8:45  am] 

BtLUNG  COOC  4140-01-M 


483: 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-942-00-4730-12:  GPO-0581 

Rling  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  MeriiiMn 
OREGON 

T.  39  S.,  R.  13  E.,  accepted  10/27/89 
T.  38  S.,  R.  13  E»  accepted  10/27/89 
T.  34  S.,  R.  4  W.,  accepted  11/3/89 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  management,  825  NE. 
Multnomah,  Portland.  Oregon  97208.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  filed  with  the  State 
Director,  Bureau  of  Land  Management. 
Portland.  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may 
be  filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  with  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACr 

Bureau  of  Land  Management,  825  NE. 
Multnomah  Street  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  November  13, 1989. 
Champ  C.  Vaughan. 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  89-27473  Filed  11-21-89;  8:45  am] 
BILUNG  CODE  4310-33-11 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Na  332-283] 

Japan's  Distribution  System  and 
Options  for  Improving  U.S.  Access 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  November  13. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Diane  Manifold.  Trade  Reports  Division, 
Office  of  Economics.  U.S.  International 
Trade  Commission.  Washington.  DC 
20436.  (202)  252-1271. 

Badiground 

The  Commission  instituted 
investigation  No.  332-283  following 
receipt  of  a  letter  on  October  23. 1989 
from  the  House  Committee  on  Ways  and 
Means,  requesting  that  the  Commission 
conduct  an  investigation,  in  two  phases, 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  with  respect  to 
Japan's  distribution  system  and  options 
for  improving  U.S.  access  to  that  system. 
The  Committee  requested  that  the 
Commission  submit  Phase  I  of  the  report 
by  June  22. 1990  and  Phase  II  of  the 
report  by  October  23, 1990. 

Phase  I  of  the  Commission's  study  will 
provide  an  overview  of  the  Japanese 
distribution  system,  including  a 
discussion  of  its  structural  features, 
official  policies  and  practices  affecting 
it.  and  business  practices.  The  first 
phase  of  the  study  will  also  analyze  the 
composition  of  Japanese  imports  from 
the  United  States  and  other  countries 
(e.g.,  capital  goods,  consumer  goods), 
with  a  view  to  determining  which  types 
of  changes  in  Japan's  distribution 
system  which  are  most  likely  to  benefit 
U.S.  exporters. 

Phase  II  of  the  study  will  seek  experts' 
views  on  options  for  improving  U.S. 
access  to  the  Japanese  distribution 
system,  including,  but  not  limited  to:  (1) 
Experiences  of  U.S.  and  foreign 
businesses  with  the  distribution  system, 

(2)  political,  industry,  or  consumer 
forces  likely  to  promote  or  oppose 
reform  of  the  distribution  system;  and 

(3)  products  or  services  most  likely  to 
benefit  from  improved  access  to  the 
distribution  system. 

Public  bearing 

A  public  hearing  in  connection  with 
this  investigation  will  be  held  in  the 
Commission  Hearing  Room.  500  E  Street, 
SW..  Washington.  DC  20436.  beginning 
at  9:30  a.m.  on  January  26. 1990.  All 
persons  shall  have  the  right  to  appear  by 


counsel  or  in  person,  to  present 
information,  and  to  be  heard.  Requests 
to  appear  at  the  public  hearing  should 
be  filed  with  the  Secretary.  United 
States  International  Trade  Commission, 
500  E  Street,  SW.,  Washington,  DC 
20436,  no  later  than  noon,  January  19. 
1990.  Prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
noorv,  January  20. 1990.  Post-hearing 
briefs  are  required  by  February  2, 1990. 

Written  submission 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
matters  to  be  addressed  in  the  report 
Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  1 201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  eariiest  practical  date 
and  should  be  received  no  later  than 
February  2. 1990.  All  submissions  should 
be  addressed  to  the  Secretary  of  the 
Commission  at  the  Commission's  office 
in  Washington.  DC.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  202-252- 
1107. 

Issued:  Novemt>er  14. 1989. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  89-27455  Filed  11-21-89;  8:45  am) 

BILUNG  COOE  7020-03-M 


[Investigation  No.  337-TA-289] 

Certain  Ck>ncealed  Cabinet  Hinges  and 
Mounting  Plates;  Decision  To  Review 
Certain  Portions  of  Two  Initial 
Determinations 

agency:  U.S.  International  Trade 

Commission. 

action;  Notice. , 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
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certain  portions  of  two  initial 
determinations  issued  by  the  presiding 
administrative  law  judge  (ALJ)  in  the 
above-captianed  iirrestigation  on 
September,  28, 1989 
FOR  FURTNei  INFORMATfON  CONTACT 

Calvin  H.  Cobb.  m.  Esq„  Office  (rf  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street.  SW., 
Washington.  DC  20436;  telephone  202- 
252-1103. 

Hearing-impaired  individuals  are 
advised  that  informatian  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TUD  t^minal,  202- 
252-1810. 
SUPPLEMENTAfTY  iNf  OAMATION:  JuliuS 

Blum,  Inc.  (Blum),  a  U.S.  assembler  of 
certain  patented  concealed  hinges  and 
mounting  plates,  filed  a  comjrfaint  under 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  alleging  direct,  contributory, 
and  induced  infringement  of  certain 
claims  of  three  U.S.  patents  by  14 
proposed  respondents.  The  Commission 
instituted  an  investigation  of  Blum's 
complaint  and  issued  a  notice  of 
investigation  that  was  published  in  the 
Federal  Register  on  December  28, 1988 
(53  FR  52515). 

On  Sq;>tember  28, 1989.  the  pre&iduig 
ALJ  issued  an  ID  (Order  No.  118) 
terminating  the  investigation  for  abuse 
of  Commission  process.  On  the  same 
day.  the  ALJ  issued  a  second  ID  fmding 
no  violation  of  section  337  (the 
"Violation  ID")  in  the  investigation. 

On  October  12, 1989,  the  Commission 
issued  a  notice  and  order  extending  tfie 
deadline  for  determining  whether  to 
review  Order  No.  118  to  coincide  with 
the  deadline  (November  15. 1989)  for 
determining  whether  to  review  the 
Violation  ID.  54  FR  43001  (October  19, 
1989). 

Petitions  for  review  of  Order  No.  118 
were  filed  by  complainant  Blum,  and 
respondents  Agostino  Ferrari,  S.p.A. 
(Ferrari)  and  Liberty  Hardware  Mfg. 
Corp.  (liberty).  Responses  to  petitions 
for  review  were  filed  by  Blum,  Ferrari. 
Liberty,  respondent  lUSA  Hardware 
Mfg.  Corp..  and  the  Commission 
investigative  attorney  (lA). 

Petitions  for  review  of  the  Violation 
ID  were  filed  by  complainant  Blum  and 
respondents  Ferrari  and  Liberty. 
Responses  were  filed  by  Blum.  Ferrari, 
Liberty,  and  the  LA. 

No  government  agency  comments 
were  received. 

Having  examined  the  record  in  the 
investigation,  inciuding  the  two  IDs,  dte 
Commission  h»»  dplermined  not  to 
review  the  findings  of  fan  made  by  the 
ALJ  with  respet  t  ti!  both  ID*,  but  has 
determmed  to  review  certain  legal 
issues.  SpedficaUy,  dw  Commission  will 


review  the  legal  analysis  of  bie  AL4  in 
Order  No.  118  and  the  legal  analysis  of 
the  ALJ  concerning  the  issue  of  domestic 
industn^  in  the  Violation  ID.  The 
Commission  is  particularly  interested 
the  following  issues: 
Order  No.  118. 

a.  Whether  the  Commission  is 
authorized  by  law  to  award  attorneys 
fees,  or  other  aiqwqpriate  sanctions,  for 
breach  of  the  duty  of  candor  announced 
by  the  Commission  in  its  opinion  issued 
in  Certain  Indomethacia,  Inv.  No.  337- 
TA-183. 

b.  Whether  the  findings  of  fact  made 
by  the  ALJ  in  connection  with  Order  No. 
118  support  a  conclusion  that 
complainant's  prefiling  activities  were 
not  "objectively  reasonable"  under 
Federal  Rule  of  Civil  Procedure  11. 

c.  Whether  the  findmgs  of  fact  made 
by  the  ALJ  in  connection  with  order  No. 
118  support  the  ALfs  conchision  that 
complainant  filed  its  complaint  for  an 
improper  purpose. 

d.  Whether  the  sanction  of 
termination  of  the  investigation  is 
directed  at  the  misconduct  of  the 
complainant  Bltmi,  its  counsel,  or  both. 
The  Commission  is  also  interested  in 
analysis  of  the  extent  to  which  the 
allocation  of  fault  between  Blum  and  its 
counsel  corresponds  to  the 
appropriateness  of  the  sanction  of 
termination  of  the  investigation. 

e.  Whether  termination  of  the 
investigation  is  the  least  severe  sanction 
appropriate  to  address  the  misconduct 
found  in  this  case,  and  if  not,  what 
alternative  8anction(s)  would  be  more 
appropriate. 

2.  The  Violation  ID. 

a.  Whether,  under  the  facts  as  found 
by  the  ALJ  in  the  Violation  ID.  assessing 
the  existence  of  a  domestic  industry  for 
purposes  of  section  337(a),  as  amended, 
as  of  the  time  of  the  evidentiary  hearing 
would  be  consistent  with  section  337.  as 
amended,  and  prior  Commission 
decisions. 

b.  Whether  the  ALJ's  conclusion  that 
two  separate  domestic  industries  exist, 
one  corresponding  to  each  patent  at 
issue,  is  consistent  with  section  337(a). 
as  amended,  and  prior  Commission 
decisions. 

c.  Whether  the  ALfs  reliance  on  the 
relative  (as  distinguished  from  absolute) 
significance  of  complainant's  domestic 
production  activities,  as  compared  with 
complainant's  production  activities 
abroad,  is  consistent  with  section  337{a), 
as  amended,  and  prior  Commission 
decisions.  In  addition,  whether  a 
conclusion  of  law  that  levels  of 
investment  and  employroent  exist  that 
will  be  deemed  "significant" perse  is 
consistent  with  section  337(a)(3),  as 


amended,  and  prior  CommiaBian 
decisions. 

In  coimection  with  final  di^osition  of 
this  mvestigation.  the  Commission  may 
issue  (1)  an  order  that  could  resalt  in  the 
exclusion  of  the  subject  articles  from 
entry  into  the  United  States,  and/or  (2)  a 
cease  and  desist  order  that  could  result 
in  a  respondent  being  retptired  to  cease 
and  desist  from  engaging  in  imfair  acts 
in  the  importation  and  sale  at  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
excfasion  order  and/or  cease  and  desist 
order  would  have  on  (1)  the  piAIic 
health  and  welfare,  (2)  competitiTe 
conditions  in  the  U.S.  economy.  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is  therefore 
interested  in  receiving  urritten 
submissions  that  address  the 
aforementioned  pubUc  interest  factors  in 
the  context  of  this  investigation. 

If  the  Commission  ordeis  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the  Commission's 
action.  During  this  period,  the  subject 
articles  would  be  entitled  to  enter  the 
United  States  under  a  bond,  in  an 
amount  determined  by  the  Commission 
and  prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  submisaioos 
coaceming  the  amount  of  the  bond  that 
should  be  imposed. 

Written  submissions 

The  parties  to  the  investigation, 
interested  government  agencies,  and 
any  other  persons  are  eiumuraged  to  file 
written  submissions  on  the  issues  under 
review,  remedy,  the  public  interest,  and 
bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  a  proposed 
exclusion  order  and/or  proposed  cease 
and  desist  order{8)  for  the  Commission's 
consideration.  Written  submissions  from 
the  parties,  including  any  proposed 
orders,  must  be  filed  by  November  27, 
1989.  and  reply  submissions  from  the 
parties  must  be  filed  by  Decenaber  4. 
198a 

Persons  fihng  writtoi  st^maissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true  copies 
thereof  OB  or  before  the  deadlines  atated 
above.  Any  person  desiring  to  submit  a 
dociunenl  for  portion  thereof)  to  the 
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Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings. 
.  All  such  requests  should  be  directed  to 
the  Secretary  of  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See,  19  CFR  201.8. 
as  amended  by  54  FR 13677. 13678  [April 
5, 1989).  Documents  for  which 
confidential  treatment  is  granted  by  the 
Commission  will  be  treated  accordingly. 
All  nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

Additional  infonnation 

Copies  of  nonconfidential  versions  of 
the  IDs  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  pm.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington.  DC  20436;  telephone:  202- 
252-1000. 

Issued:  November  14, 1989. 

By  order  of  the  Commission. 
Kenneth  R.  Mason,  « 

Secretary. 
(FR  Doc.  89-27457  Filed  11-21-89;  8:45  am] 

BtLUNO  CODE  9410-01-M 


[Investigation  No.  731-TA-451 
(Preliminary)] 

Gray  Portland  Cement  and  Cement 
Clinker  From  Mexico 

Determination 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 
Commission  determines,'  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Mexico  of 
gray  portland  cement  and  cement 
clinker,  provided  for  in  subheadings 
2523.10.00,  2523.29.00,  and  2523.90.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (previously  reported  under 
item  511.14  of  the  Tariff  Schedules  of  the 
United  States),  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  September  26, 1989,  a  petition  was 
filed  with  the  Commission  and  the 


■  The  record  U  defined  in  {  207.2(h)  of  the 
Commission't  Rule*  of  Practice  and  Procedure  (19 
CFR  207.2(h)). 

'  Commissioner  Newquist  did  not  participate. 


Department  of  Commerce  by  counsel  on 
behalf  of  members  of  the  Ad  Hoc 
Committee  of  AZ-NM-TX-FL, 
Producers  of  Gray  Portland  Cement, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  gray  portland 
cement  and  cement  clinker  from  Mexico. 
Accordingly,  effective  September  26. 
1989,  the  Commission  instituted 
preliminary  antidumping  investigation 
No.  731-TA-451  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  2, 1989  (54 
FR  40531).  The  conference  was  held  in 
Washington,  DC  on  October  17, 1989, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  13, 
1989.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2235 
(November  1989),  entitled  "Gray 
Portland  Cement  and  Cement  Clinker 
from  Mexico;  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-451  (Preliminary)  Under  the  Tariff 
Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigation." 

Issued:  November  16, 1989. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  89-27458  Filed  11-21-89;  8:45  am) 

BlUJNaCOOE  7(nO-(»-M 


(investigation  No.  337-TA-301] 

Certain  imported  Artificial  Breast 
Prostiieses  and  the  (Manufacturing 
Processes  Therefor;  Change  of 
Commission  Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Daniel  M.  Duty,  Esq.,  of  the  Office 
of  Unfair  Import  Investigadons  has  been 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  instead  of  Chen  M.  Taylor, 
Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Re^ster. 

Dated:  November  13, 1969. 


Respectfully  submitted. 
Jeffrey  R.  Whieldoo, 

Acting  Director,  Office  of  Unfair  Import 
Investigations,  SOOEStreeU  SW.,  Washington, 
DC  20436. 
[FR  Doc.  89-27459  Filed  11-21-89;  8:45  am] 

MLUNO  COOE  702(M»-M 


(Investigation  No.  337-TA-304] 
Certain  Pressure  Transmitters 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter  will 
commence  at  9:00  a.m.  on  November  27, 
1989.  in  Courtroom  C  (room  217).  U.S. 
International  Trade  Commission 
Building.  500  E  St..  SW.,  Washington. 
DC,  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  November  15. 1989. 
lanet  D.  Saxon, 

Chief  Administrative  Law  Judge. 
[FR  Doc.  89-27480  Filed  ll-21-«9;  8:45  am) 

BiLUNQ  CODE  7020-02-M 


Probable  Economic  Effect  of 
Redesignation  of  Certain  Articles 
From  Certain  Countries  as  Eligible  for 
Duty-Free  Treatment  Under  the  U.S. 
Generalized  System  of  Preferences 

agency:  United  States  International 

Trade  Commission. 

action:  Institution  of  investigation. 

summary:  Following  receipt  on  October 
31, 1989.  of  a  request  from  the  U.S.  Trade 
Representative  (USTR)  under  authority 
delegated  by  the  President,  the 
Commission  instituted  investigation  No. 
332-284  under  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(g)).  to  advise 
the  USTR  with  respect  to  each  article 
and  country  listed  in  the  attached 
annex,  as  to  the  probable  economic 
effect  on  U.S.  industries  producing  like 
or  direcUy  competitive  articles  and  on 
consumers  of  the  elimination  of  U.S. 
import  duties  for  such  country  and 
article  under  the  Generalized  System  of 
Preferences  (GSP). 

As  requested  by  the  USTR,  the 
Commission,  in  providing  such  advice, 
will  assume  that  the  benefits  of  the  GSP 
would  not  apply  to  imports  that  would 
be  excluded  from  receiving  such 
benefits  by  virtue  of  the  competitive 
need  limits  specified  in  section  504(c)(1) 
or  (c)(2)  of  the  Trade  Act  of  1974. 

As  requested,  the  Commission  will 
provide  its  advice  not  later  than 
February  1. 1990.  To  the  extent  possible, 
the  Conunission  will  include  1989  year- 
to-date  statistics  in  its  analyses  and 
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report.  In  particular,  these  data  will  be 
used  in  estimating  the  appiicaticHi  of  any 
competitive  need  limits. 
EFFECnvC  date:  November  18, 1989. 
FOR  nmTHER  INFORMATION  CONTACT: 

(1)  Agricultural  products.  Mr.  CB. 
Stahmer  (202-252-1321) 

(2)  Textiles  and  apparel,  Ms.  Linda 
Shelton  (202-252-1467) 

(3)  Chemical  products.  Ms.  Elizabeth 
Nesbitt  (202-252-1355) 

(4)  Minerals  and  metals.  Mr.  James 
Lukes  (202-252-1426) 

(5)  Machinery  and  equipment,  Mr.  John 
Cutchin  (202-252-1396) 

(6)  General  manufactures,  Mr.  Eric 
Langer (202-252-1497) 

All  of  the  above  are  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
die  General  Counsel  at  202-252-1091. 

Background:  The  letter  from  the  USTR 
provided  the  following  by  way  of 
background: 

Under  the  Generalized  System  of 
Preferences  [GSP),  a  country  wliich  has 
become  Ineligible  for  duty-free  treatment 
with  respect  to  an  eligible  article  by  reason  of 
the  operation  of  the  competitive  need 
provisions  may,  under  certain  conditions,  be 
redesignated  by  the  President  for  duty-free 
treatment  with  respect  to  such  article.  Since 
the  early  19808,  however,  the  Trade  Policy 
Staff  Committee  (TPSC)  has  h«d  a  policy  of 
recommending  that  the  President  deny  such 
redesignation  for  most  articles  from 
beneficiary  developing  countries  that  are  one 
of  the  Newly  Industrialized  Economies  (NIEs) 
(for  example,  Taiwan,  South  Korea,  Hong 
Kong.  Singapore,  Mexico,  Brazil,  and  Israel) 
and  for  certain  other  articles  for  which 
redesignation  was  expected  to  have  a 
negative  impact  on  U.S.  producers. 

In  addition,  a  country  which  exceeds  the 
competitive  need  limit  for  certain  products 
may  be  eligible  for  a  de  minimis  waiver  of 
the  competitive  need  limit  if  world  imports  of 
that  product  are  below  a  statutory  ceiling. 
TPSC  policy  has  been  to  grant  such  waivers 
where  there  was  no  anticipated  negative 
impact  on  U.S.  producers.  However,  once  a 
country  is  denied  a  de  minimis  waiver,  usual 
practice  has  been  to  deny  sucii  a  waiver  in  all 
subsequent  years. 

With  the  graduation  on  January  1, 1988,  of 
Taiwan,  South  Korea,  Hong  Kong,  and 
Singapore  from  the  GSP  and  the  consequent 
possible  redistribution  of  GSP  benefits  to  the 
other  beneficiary  developing  countries,  and 
also  with  the  introduction  on  January  1, 1989, 
of  a  new  tariff  structure,  the  Harmonized 
Tariff  Schedule  of  the  United  States,  the 
TPSC  is  re-examining  its  redesignation  and 
de  minimis  waiver  polidet. 

Written  Submissions:  No  public 
hearing  has  been  scheduled  in  this 
matter.  However,  interested  persons  are 
invited  to  submit  written  statnnents 
concerning  the  investigation.  Written 


statements  should  be  received  by  the 
close  of  business  on  December  15, 1909. 
Commercial  or  financial  infonnation 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  riieets  of 
paper,  each  clearly  marked 
"Confidential  Business  Infanmation"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  8  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington.  DC  20436. 
Hearing-impaired  individuals  are 
advised  tiiat  information  on  this  matter 
can  be  obtained  by  contacting  oui  TDD 
terminal  on  (202)  252-1810. 

Issued:  November  16, 1989. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretory- 
Annex  I  (HTS  subheadings) 

Redesignation  for  duty-free  treatment 
under  the  GSP  is  being  considered  for 
the  following  articles  from  the 
designated  exporting  country. 

0703.20.00  (Mexico) 
0704.10.40  (Mexico) 
0704.10.60  (Mexico) 
0704.20.00  (Mexico) 
0705.11.40  (Mexico) 
0705.19.40  (Mexico) 
0709.30.20  (Mexico) 
0709.30.40  (Mexico) 
0709.90.13  (Mexico) 
0710.21.40  (Mexico) 
0710.80.50  (Mexico) 
0710.80.65  (Mexico) 
0710.80.70  (Mexico) 
0711.40.00  (Mexico) 
0711.90.60  (Mexico) 
0804.50.80  (Mexico) 
0810.90.40  (Mexico) 
0813.30.00  (Argentina) 
1005.90.40  (Argentina) 
1006.30.10  (Mexico) 
1007.00.00  (Argentina) 
1102.30.00  (Thailand) 
1103.14.00  (Thailand) 
1701.11.00  (Brazil) 
1701.12.00  (Brazil) 
1701.91.20  (Brazil) 
1701.99.00  (Brazil) 
1806.10.40  (Brazil) 
1904.90.00  (Mexico) 
2001.10.00  (Mexico) 
2001.90.40  (Mexico) 
2005.10.00  (Mexico) 
2005.90.55  (Mexico) 
2005.90.90  (Mexico) 
2007.99.50  (Brazil) 
2208.90.45  (Mexico) 
2402.10.80  (Dom.  Republic) 


2529.22.00  (Mexico) 
2603.00.00  (New  Guinea) 
2620.19.60  (Mexico] 
2620.20.00  (Mexico) 
2620.30.00  (Mexico) 
2804.69.10  (Brazil) 
2824.10.00  (Mexico) 
2824.20.00  (Mexico) 
2843.21.00  (Mexico) 
2843.29.00  (Mexico) 
2905.19.00  (Brazil) 
2906.11.00  (Brazil) 
2909.19.10  (Brazil) 
2915.21.00  (Mexico) 
2915.31.00  (Brazil) 
2915.39.10  (Mexico) 
2915.70.00  (Brazil) 
2916.15.50  (Brazil) 
2916.19.50  (Brazil) 
2916.39.15  (Bahamas) 
2917.13.00  (Brazil) 
2917.14.10  (Brazil) 
2917.19.50  (Brazil) 
2917.35.00  (Brazil) 
2918.11.10  (Brazil) 
2918.22.50  (Bahamas) 
2933.19.35  (Bahamas) 
2933.90.31  (Bahamas) 
3201.90.50  (Mexico) 
3207.40.10  (Mexico) 
3301.12.00  (Brazil) 
3703.10.30  (Brazil) 
3703.20.30  (Brazil) 
3703.90.30  (Brazil) 
3823.90.40  (Brazil) 
3904.21.00  (Mexico) 
3904.22.00  (Mexico) 
3809.10.00  (Israel) 
3921.13.50  (Mexico) 
3821.90.50  (Mexico) 
3822.10.00  (Mexico) 
3822.20.00  (Mexico) 
3922.90.00  (Mexico) 
4011.10.00  (Brazil) 
4011.20.00  (Brazil) 
4011.40.00  (Brazil) 
4011.91.50  (Brazil) 
4011.99.50  (Brazil) 
4012.10.50  (Brazil) 
4104.21.00  (Argentina) 
4104.22.00  (Argentina) 
4104.29.50  (Argentina) 
4104.29.90  (Argentina) 
4104.31.50  (Argentina) 
4104.31.60  (Argentina) 
4104.31.80  (Argentina) 
4104.39.50  (Argentina) 
4104.39.60  (Argentina) 
4104.39.80  (Argentina) 
4105.20.60  (Argentina) 
4106.12.00  (India) 
4106.19.00  (India) 
4106.20.30  (India) 
4107.29.60  (Argentina) 
4107.90.60  (Argentina) 
4109.00.70  (Argentina) 
4411.19.20  (Brazil) 
4411.19.40  (Brazil) 
4411.21X)0  (Brazil) 
4411.29.60  (Brazil) 
4411.29.90  (Brazil) 
4412.19.40  (Indonesia) 
4823.90.65  (Mexico) 
52D8.31.20  (India) 
Sa08.32.10  (India) 


.•wtHt:',!'' 
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5208.41.20 
5208.42.10 
5208.51.20 
5208.52.10 
5607.30.20 
6210.10.20 
6307.90.60 
6405.90.20 
6406.10.65 
6406.99.60 
6905.10.00 
6908.10.20 
6909.19.10 
6910.10.00 
6910.90.00 
6911.90.00 
691Z00.44 
7004.10.20 
7113.11.50 
7113.19.21 
7113.19.50 
7113.20.21 
7113.20.50 
7114.11.70 
7114.20.00 
7115.90.20 
7116.10.10 
7116.20.10 
7202.11.10 
7202.19.50 
7320.10.00 
7320.20.10 
7401. 10  JW 
7402.00.00 
7403.11.00 
7403.12.00 
7403.13.00 
7403.19.00 
7403.21.00 
7403.22.00 
7403.23.00 
7403.29.00 
7608.10.00 
7608.20.00 
7609.00.00 
7903.10.00 
7903.90.30 
8406.11.90 
8406.19.90 
8406.90.90 
8407J2.20 
8407.33.20 
8407.34.20 
8408.10.00 
8408.20.90 
8408.90.90 
8409.91.92 
8409.91.99 
8409.99.91 
8409.99.92 
8411.91.90 
9411.99.90 
8414.51.00 
8414.59.80 
8414.60.00 
8414.90.10 
8415.10.00 
8416.81.00 
8415.824)0 
8415.83.00 
8419.11.00 
8419.19.00 
8419.90.10 
8421.23.00 
8421.31.00 
8424.20.10 


(India) 

(India) 

(India) 

(India) 

(Mexico) 

(Mexico) 

(Mexico) 

(Mexico) 

(Brazil) 

(Argentina) 

(Mexico) 

(Thailand) 

(Mexico) 

(Brazil)  (Mexico) 

(Brazil)  (Mexico) 

(Brazil)  (Mexico) 

(Brazil) 

(Mexico) 

(Thailand) 

(Israel) 

(Thailand) 

(Israel) 

(Thailand) 

(Mexico) 

(Mexico) 

(Mexico) 

(Thailand) 

(Thailand) 

(Mexico) 

(Mexico) 

(Mexico) 

(Mexico) 

(Mexico) 

(Mexico) 

(Peru)  (Zambia) 

(Peru)  (Zambia) 

(Peru)  (Zambia) 

(Peru)  (Zambia) 

(Peru)  (Zambia) 

(Peru)  (Zambia) 

(Peru)  (Zambia) 

(Peru)  (Zambia) 

(Brazil) 

(Brazil) 

(Brazil) 

(Mexico) 

(Mexico) 

(Israel) 

(Israel) 

(Israel) 

(Brazil)  (Mexico) 

(Brazil)  (Mexico) 

(Brazil) 

(Brazil) 

(Brazil) 

(Brazil) 

(Brazil)  (Mexico) 

(Brazil)  (Mexico) 

(Brazil) 

(Brazil) 

(Brazil) 

(Brazil) 

(Mexico) 

(Mexico) 

(Mexico) 

(Mexico) 

(Mexico) 

(Mexico) 

(Mexico) 

(Mexico) 

(Israel) 

(Israel) 

(Israel) 

(Brazil) 

(Brazil) 

(Mexico) 


8424.90.10 
8425.20.00 
8425.31.00 
8425.41.00 
8425.42.00 
8426.11.00 
8426.12.00 
8426.19.00 
8426.20.00 
8426.30.00 
8426.41.00 
8426.49.00 
8426.91.00 
8426.99.00 
8426.10.00 
8428.20.00 
8428.31.00 
8428.32.00 
8428.33.00 
8428.39.00 
8428.40.00 
8428.50.00 
8428.60.00 
8428.90.00 
8429.11.00 
8429.19.00 
8429.20.00 
8429.40.00 
3429.51.50 
8429.52.50 
8429.59.50 
8430.10.00 
8430.20.00 
8430.31.00 
8430.39.00 
8430.41.00 
8430.49.80 
8430.50.50 
8430.61.00 
8430.62.00 
8430.69.00 
8431.10.00 
8431.31.00 
8431.39.00 
6431.41.00 
8431.42.00 
8431.43.80 
8431.49.10 
8465.94.00 
8470.40.00 
8471.99.30 
8473.21.00 
8473.29.00 
8473.30.80 
8473.40.20 
8473.40.40 
8479.10.00 
8479.30.00 
8479.81.00 
8479.82.00 
8479.89.70 
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BILUNQ  CODE  702(M»-M 

[Investigation  No.  731-TA-341  (Final)l 

Tapered  Roller  Bearings  and  Parts 
Thereof  and  Certain  Housings 
Incorporating  Tapered  Rollers  From 
Hungary 

agency:  United  States  International 
Trade  Comniission. 
ACTION:  Notice  of  judicial  remand  and 
the  procedures  to  be  followed. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Court  of  International  Trade 
("CIT')  has  issued  a  decision  reversing 
the  six-country  cumulative  injury 
causation  analysis  supporting  the 
Commission's  determination  under 
section  735(b)(1)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1873d(b)(l)  (1982  and  Supp.  V 
1987))  that  €m  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Hungary  of  tapered  roller 
bearings,  pans  thereof,  and  certain 
housings  incorporating  tapered  rollers, 
which  are  provided  for  in  subheadings 
8482.20.00,  8482.91X10  and  8482.99.30,  and 
8483.20.40  and  heading  8708, 
respectively,  of  the  Harmonized  Tariff 


Schedule  of  the  United  States 
(previously  under  items  680.30, 680.39, 
681.10.  and  692.32  of  the  former  Tariff 
Schedules  of  the  United  States)  and 
were  found  by  the  U.S.  Department  of 
Commerce  to  have  been  sold  in  the 
United  States  at  less  than  fair  value.  The 
err  has  remanded  this  matter  to  the 
Commission  for  a  new  determination  as 
to  whether  there  is  material  injury  or 
threat  thereof  based  on  the  volume  and 
effects  of  Hungarian  imports  alone. 

dates:  The  deadline  for  the  Commission 
to  complete  the  remand  proceedings  and 
report  its  new  injury  determination  to 
the  err  is  December  21, 1989.  The 
Commission  will  consider  written 
comments  from  parties  to  the  original 
investigation  concerning  the  remand 
determination  if  they  conform  to  the 
guidelines  set  forth  below  and  are 
received  in  the  Office  of  the  Secretary 
no  later  than  5:15  p.m.  on  November  27, 
1989. 

address:  Written  comments  from  the 
parties  to  the  original  investigation 
should  sent  to  Kenneth  R.  Mason, 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington,  DC  20436. 

FOR  FURTHER  INFORMATION  CONTACT. 

For  further  information  concerning  the 
remand  proceedings  or  the  original 
investigation,  contact  Lisa  A.  Zanetd, 
Office  of  Investigations.  U.S. 
International  Trade  Commission, 
telephone  202-252-1189.  For  further 
information  concerning  the  judicial 
proceedings  that  led  to  the  remand, 
contact  P.N.  Smithey,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1061.  Hearing-impaired  individuals  are 
advised  that  information  on  these 
matters  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
252-1810. 

SUPPLEMENTARY  INFORMATION:  The 

original  investigation  was  conducted  in 
1987  concurrenUy  with  a  series  of  final 
antidumping  duty  investigations 
concerning  imports  of  tapered  roller 
bearings  from  various  countries.  See  52 
FR  5841  (Feb.  26. 1987).  See  also  52  FR 
11347  (Apr.  e,  1987).  In  the  subject 
investigation  of  Hungarian  imports,  the 
Commission  majority  based  its 
affirmative  final  injury  determination  on 
a  cumulative  assessment  of  the  volume 
and  price  effects  of  imports  from 
Hungary,  Italy,  Japan,  The  People's 
Republic  of  China,  Romania,  and 
Yugoslavia.  See  52  FR  22399  (June  11. 
1987);  Tapered  Roller  Bearings  and  Parts 
Thereof  *  •  •  from  Hungary,  the 
People's  Republic  of  China,  and 
Romania,  Invs.  Nos.  731-TA-341, 344, 


and  345  (Final)  USITC  Pub.  1983  (June 
1987)  ("USITC  Pub.  1983"). 

U.S.  importer  Marsuda-Rodgers 
International  appealed  that 
determination  by  initiating  a  civil  action 
in  the  CIT  pursuant  to  19  U.S.C. 
1516a(a)(2)  (1982  and  Supp.  V  1987).  On 
July  26, 1989,  the  CIT  issued  a  decision 
reversing  the  Commission's  six-country 
ctunulative  analysis.  The  Court  held  that 
the  Commission's  decision  to  cumulate 
Hungarian  imports  with  imports  from 
other  countries  under  investigation  was 
not  supported  by  substantial  evidence 
on  the  record  and  was  based  on  an 
erroneous  interpretation  of  the  import/ 
domestic  product  competition 
requirement  for  cumulation  under  19 
U.S.C.  1677(7)(C)(iv)  (1984  and  Supp.  V 
1987).  The  Court  ordered  a  remand, 
instructing  the  Commission  to  make  a 
new  final  injury  determination  based  on 
the  volume  and  effects  of  Hungarian 
imports  alor.c.  Marsuda-Rodgers 
International  v.  United  States,  13  OT 

,  Slip  Op.  8»-106  (July  26. 1989) 

(Per  Tsoucalas  J.). 

The  err  denied  the  Conunission's 
subsequent  motion  to  have  the  July  26th 
decision  certified  for  discretionary 
review  by  the  U.S.  Court  of  Appeals  for 
die  Federal  Circuit  under  28  U.S.C. 
1292(d)(1)  (1982  and  Supp.  VII 1989). 
Marsuda-Rodgers  International  v. 

United  States,  13  CIT .  Slip  Op. 

89-150  (Oct.  24, 1989)  {Per  Tsoucalas  J.). 

A  scheduling  order  entered  by  the  QT 
on  November  6, 1989,  set  a  45-day 
deadline  for  the  Commission  to  report 
its  new  injury  determination  to  the 
Court  and  a  14-day  deadline  for  parties 
to  the  litigation  to  file  their  responses  to 
that  determination  with  the  Court.  The 
procedures  to  be  followed  in  the  remand 
proceedings  before  the  Commission  are 
set  forth  below. 

Entries  of  Appearances  and  the  Service 
List 

The  entries  of  appearances  that  were 
filed  in  response  to  the  notice 
announcing  the  original  investigation 
(published  at  52  FR  5841  (Feb.  26. 1987)) 
will  remain  in  effect  for  purposes  of  the 
remand  proceedings.  The  official  service 
list  fr^m  the  original  investigation  will 
be  used  as  well. 

Staff  Report 

The  report  of  information  obtained  in 
the  original  investigation  contains  data 
on  the  volume  and  price  effects  of 
uncumulated  Hungarian  imports,  as  well 
as  other  data  that  are  relevant  to  the 
question  of  injury  causation.  (The 
nonconfidential  version  of  that  report 
appears  in  USITC  Pub.  1983  surpra.)  The 
Commission  will  use  the  report  from  the 
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original  investigation  for  purposes  of  the 
remand  proceedings. 

Hearing 

The  Commission  %vill  not  conduct  a 
public  hearing  concerning  the  subject 
matter  of  the  remand  proceedings.  At 
the  hearing  in  the  original  investigation 
on  May  12, 1987,  parties  to  the 
investigation  had  the  opportunity  to  and 
did  present  arguments  and  testimony 
relevant  to  the  question  of  whether  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
such  injury  by  reason  of  uncumulated 
Hungarian  imports.  (See  52  FR  5841  and 
5842  (Feb.  26. 1987].)  The  Commission 
will  take  into  account  the  relevant 
portions  of  the  transcript  of  that  hearing, 
as  well  as  the  relevant  exhibits  and 
prehearing  or  posthearing  submissions, 
for  purposes  of  these  remand 
proceedings. 

Written  Comments  From  the  Parties 

Parties  to  the  original  investigation — 
i.e.,  parties  who  entered  appearances  in 
investigation  No.  731-TA-341  (Final)  in 
response  to  the  notice  published  at  52 
FR  5841  (Feb.  28. 1987>— may  file  written 
comments  with  the  Commission 
concerning  the  single  country  injury 
determination  to  be  made  in  these 
remand  proceedings.  The  parties  must 
submit  such  comments  on  or  before  the 
deadline  listed  above.  Submissions  may 
contain  legal  and  factual  arguments,  but 
must  be  based  on  information  or 
evidence  on  the  record  of  the  original 
investigation. 

A  signed  original  and  fourteen  (14) 
copies  of  each  set  of  comments  must  be 
filed  with  the  Commission  Secretary  in 
accordance  with  Commission  rule  201.8 
(19  CFR  201.8)  and  must  meet  all  other 
requirements  of  that  rule.  Each  set  of 
comments  must  be  accompanied  by  a 
certificate  of  service  indicating  that 
copies  of  the  comments  were  served  on 
other  parties  of  record  in  accordance 
with  Commission  rule  201.16(b)  (19  CFR 
201.16(b)).  (Parties  will  not  be  permitted 
to  file  responses  to  each  other's 
comments,  unless  leave  to  do  so  is 
granted  by  the  Commission.) 

Any  comments  containing 
confidential  record  data  must  be  filed 
separately.  The  envelope  and  all  pages 
of  such  comments  must  clearly  be 
labelled  "Contains  Confidential 
Business  Information  Covered  by  a 
Protective  Order." 

The  protective  orders  issued  in  the 
original  investigation  and  the 
agreements  signed  by  counsel  for  the 
parties  will  remain  in  effect  for  purposes 
of  the  remand  proceedings.  Since  these 
proceedings  are  being  conducted  by 
order  of  the  CIT,  the  judicial  protective 


orders  issued  in  Marsuda-Rodgers 
Internationa]  V.  United  States,  Court  No. 
87-07-00772,  shall  also  apply  with 
respect  to  the  use  and  handling  of 
confidential  record  data  by  counsel  for 
Marsuda-Rodgers  and  counsel  for  The 
Timken  Co.  (the  petitioner  in  the  original 
investigation  and  defendant-intervenor 
in  the  CIT  appeal). 

Public  Inspection 

Copies  of  the  CIT  decision  ordering 
the  remand,  the  CIT  scheduling  order 
setting  a  deadline  for  completion  of  the 
remand  proceedings,  and  the 
nonconfidential  versions  of  written 
comments  from  parties  submitted 
pursuant  to  this  notice  will  be  available 
for  public  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m. 
Monday  through  Friday)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW..  Docket 
Section — Room  112.  Washington,  DC 
20436,  telephone  202-252-1802. 

Nonconfidential  documents  on  the 
record  of  the  original  investigation  will 
be  made  available  for  public  inspection 
upon  request.  Such  requests  should  be 
made  by  telephone  or  in  writing  at  least 
two  (2)  full  business  days  before  the  day 
on  which  the  requester  wishes  to  inspect 
the  documents  in  question.  The  person 
to  whom  such  requests  should  be 
directed  is  Ruby  J.  Dionne,  Docket 
Section  Chief,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
500  E  Street  SW.,  Room  112. 
Washington,  DC  204536,  telephone  202- 
252-1799. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission's 
premises  and  facilities  should  telephone 
the  Office  of  the  Secretary  at  202-232- 
1000. 

By  Order  of  the  Commission. 

Issued:  November  17, 1989. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc  8&-27583  Filed  11-21-89:  a-45  am] 
MUiNOCOOc; 


INTERSTATE  COMMERCE 
COMMISSION 

[Directed  Service  Order  No.  1507-A] 

St  Louis  Southwestern  RaHway  Co.— 
Directed  Service — Chicago,  Missouri 
and  Western  Railway  Co.,  Debtor 
(Daniel  R.  Murray,  Trustee) ' 

agency:  Interstate  Commerce 
Commission. 


action:  Termination  of  directed  service 
authority. 

SUMIMARY:  Pursuant  to  49  U.S.C.  11125, 
the  Commission  authorized  the  St  Louis 
Southwestern  Railway  Company  (SSW) 
to  operate  as  a  "Directed  Rail  Carrier" — 
uncompensated  and  without  Federal 
subsidy  under  49  U.S.C.  11125(b)(5)— 
over  the  Chicago  to  ^t.  Louis  lines  of  the 
Chicago,  Missouri  and  Western  Railway 
Company  (CMW)  for  60  days,  effective 
October  16, 1989. 

Consummation  of  the  sales 
transaction  authorized  in  Finance 
Docket  No.  31522,  Rio  Grande 
Industries,  Inc.,  Et  Al— Purchase  and 
Trackage  Rights — Chicago,  Missouri  and 
Western  Railway  Company  Between  SL 
Louis,  MO  and  Chicago,  IL.  was 
effected  on  November  8i  1989.  and 
operations  have  begun  under  that 
authority.  Authority  contained  in 
Directed  Service  order  No.  1507  (DSO 
1507)  is  no  longer  needed  and  that  order 
is  being  vacated.  Similarly,  petitions 
filed  by  Burlington  Northern  Railroad 
Company  (BN)  and  Illinois  Central 
Railroad  Company  (ICR)  seeking 
modification  and  clarification  of  DSO 
1507  are  no  longer  viable  and  are  hereby 
dismissed. 

EFFECTIVE  DATE:  Directed  Service  Order 

No.  1507-A  terminating  the  authority 
contained  in  DSO  1507,  shall  be 
effective  on  November  21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Melvin  F.  Clemens.  Jr.  (202)  275-1559  or 
Joseph  H.  Dettmar  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION:  The 

unsubsidized  and  uncompensated 
directed  service  authority,  granted  in 
DSO  1507,  was  based  on  a 
representation  by  the  CMW  Trustee  that 
the  railroad's  cash  position  would  not 
allow  it  to  continue  operations  over  its 
entire  system,  necessitating  a  cessation 
of  service  by  CMW  over  a  portion  of  its 
lines.  To  assure  continued  service  to 
shippers  affected  by  the  discontinuance 
of  operations,  the  Commission  in  DSO 
1507,  authorized  the  SSW  to  provide 
interim  service  over  CMW  between 
Chicago  and  St.  Louis. 


■  In  Finance  Dodtrt  No.  31522.  Rio  Grande 
Induatrin,  Inc.  H  a/.— PutcImm  and  Trackage 


Rights— Chicago.  Missouri  and  Western  Railway 
Company  Between  St.  Louis,  MO  and  Chicago.  IL.. 
served  September  2ft  1989.  the  Commission  granted 
authority  for  Rio  Grande  Industries.  Inc..  Southern 
PaciHc  Transportation  Company.  The  Denver  and 
Rio  Grande  Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  and  SPCSL  Corp., 
a  recently  incorporated  subsidiary  of  Rio  Grande 
Industries  (collectively  RGI).  to  acquire  CMW's 
lines  between  East  St  Louis,  and  Qiicago,  IL,  East 
St  I  ouis  and  Godfrey,  IL  and  certain  attendant 
trackage  rights. 
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In  view  of  RGI's  consummation  of  its 
purchase  of  CMW's  East  St.  Louis  to 
Chicago  fine  under  its  previously 
granted  authority  to  acquire  and  operate 
those  lines,  the  authority  contained  in 
DSO  1507  may  now  be  vacated. 
Additionally,  the  consummation  of  the 
purchase  has  made  moot  the  petitions 
filed  by  BN  and  ICR  on  October  19  and 
20. 1989  respectively,  requesting 
modification  and  clarification  of  DSO 
1507.  Those  petitions  are  hereby 
dismissed. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

It  is  ordered: 

1.  Directed  Service  Order  No.  1507  is 
vacated. 

2.  PeUtions  filed  by  BN  and  ICR 
seeking  modification  and  clarification  of 
DSO  1507  are  dismissed. 

3.  Notice  of  this  decision  shall  be 
given  to  the  general  public  by 
publication  in  the  Federal  Register.  The 
decision  will  also  be  served  on  the 
Federal  Railroad  Administration;  the 
Association  of  American  Railroads, 
Transportation  Division;  American 
Short  Line  Railroad  Association; 
Amtrak;  The  Railway  Labor  Executives' 
Association,  and  all  parties  to  Finance 
Docket  No.  31522.  •  . 

4.  This  decision  and  order  shall 
become  effective  on  November  21, 1989. 

Decided:  November  15, 1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons.  Commissioners 
Andre,  Lamboley,  and  Phillips.  Vice 
Chainnan  Simmons  did  not  participate  in  the 
disposition  of  this  proceeding. 
Noreta  R.  McGee, 

Secretary.  ^  „«-"■ ' 

[FR  Doc.  89-27416  Filed  11-21-89;  8:45  am] 
BNXINO  C90S'7D3S-OVM 


-{Finance  Docket  Na  31554] 

Jack  L  Hadley-^ontrol  Exemption— 
Kiamichi  Railroad  Co.,  Inc.  and 
Chaparral  Railroad  Co.,  Inc. 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343,  et  seg.,  the  acquisition  of  control 
of  Kiamichi  Railroad  Company,  Inc.,  and 
Chaparral  Railroad  Company,  Inc.,  by 
Jack  L  Hadley,  subject  to  standard 
labor  protective  conditions.  The 
exemption  is  related  to  the  notice  of 
exemption  in  Finance  Docket  No.  31553. 


DATES:  This  exemption  is  effective  on 
November  25, 1989.  Petitions  to  reopen 
must  be  filed  by  December  12. 1989. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31554  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioners'  representative:  Kevin  M. 
Sheys.  Suite  800. 1350  New  York 
Avenue.  NW..  Washington.  DC  20005 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

Decided:  November  15, 1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons.  Commissioners 
Andre,  Lamboley.  and  I%illq)s. 
Noreta  R.  McGee. 
Secretary. 
(FR  Doc  8»-27415  Filed  11-21-8?;  8:45  am] 

BILUNG  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  a  Consent  Decree  Pursuant 
to  CERCLA,  RC^  flrtd  the  Clean 
Water  Ac^       ' 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622,  and 
Departmental  policy.  28  CFR  50.7.  notice 
is  hereby  given  that  on  November  9, 
1989,  a  proposed  consent  decree  in 
United  States  v.  Phoenix  Capital 
Enterprises,  Inc.,  Civil  Action  No.  LR-C- 
87-833,  an  action  consolidated  with 
United  States  v.  Vertac  Chemical  Corp., 
Civil  Action  No.  LR-C-8O-109,  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Arkansas.  The  decree  resolves  claims  of 
the  United  States  against  I%oenix 
Capital  Enterprises,  Inc.  ("Phoenix"), 
Inter-Ag  Corporation,  InterCapital 
Industries,  Inc.,  C.P.  Bomar,  Jr.,  and  J. 
Randal  Tomblin  (collectively  referred  to 
as  "the  Phoenix  Parties")  tmder 
CERCLA.  42  U.S.C.  9601  et  seq.,  the 
Resource  Conservation  and  Recovery 
Act,  42  U.S.C.  6901  et  seg..  the  Clean 
Water  Act,  33  U.S.C  1251  et  seg..  and 
the  Federal  Priority  Statute,  31  U.S.C. 
3713.  in  connection  with  the  Vertac.  the 


Graham  Road,  and  the  Rogers  Road 
Superfund  sites  in  Jacksonville, 
Arkansas.  It  also  resolves  the  claims  of 
the  Arkansas  Department  of  Pollution 
Control  and  Ecology  against  these 
defendants  under  various  state  and 
federal  statutes. 

These  claims  arose  out  of  the  alleged 
failure  of  Vertac  Chemical  Corporation 
("Vertac"),  a  subsidiary  of  Wioenix,  to 
comply  with  its  obligations  under  a 
consent  decree  with  the  United  States 
entered  in  1982  to  properly  maintain  the 
drums  of  hazardous  substances  on  the 
Vertac  site  and  otherwise  respond  to 
environmental  conditions  on  the  site, 
and  the  transfer  of  certain  Vertac  assets 
to  another  Phoenix  subsidiary,  Inter-Ag 
Corporation.  Vertac  is  now  governed  by 
a  court-appointed  receiver. 

Under  this  Consent  Decree,  the 
Phoenix  Parties  agree  to  pay  $1,840,000 
to  a  trust  fund  established  under  the 
Resource  Conservation  and  Recovery 
Act  to  be  used  in  cleaning  up  the  Vertac 
site.  The  Phoenix  Parties  also  agree  to 
pay  $126,000  toward  the  assessment  of 
natural  resource  damages  by  the  United 
States  Department  of  the  Interior  in  the 
off-site  areas  in  the  vicinity  of  the 
Vertac  site.  Finally,  Phoenix  and  its 
subsidiaries  a^ree  to  pay  33  percent  of 
their  combined  pre-tax  profit  for  each 
year  from  1989  to  2000  to  the  Superfund. 
The  Consent  Decree  identifies  the 
accounting  procedures  to  be  used  in 
calculating  Phoenix's  pre-tax  profit.  If 
Phoenix  liquidates  during  that  twelve 
year  period,  Phoenix  agrees  to  pay  40 
percent  of  its  liquidation  value. 

The  proposed  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Arkansas,  327  Post  Office  & 
Courthouse  Building,  600  West  Capitol 
Street  Little  Rock,  AR  77203;  at  the 
Region  6.  Office  of  Regional  Counsel, 
Environmental  Protection  Agency.  1445 
Ross  Avenue.  12th  Floor.  Dallas.  TX 
75202  (contact  Seth  Thomas  Low.  Esq.); 
and  at  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division  of  the  United  States 
Department  of  Justice,  room  1515, 10th 
and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20530.  In  requesting 
copies,  please  enclose  a  chedc  in  the 
amount  of  $3,40  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States.  The 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
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should  refer  to  United  States  v.  Phoenix 

Capital  Enterprises,  Inc.,  Civil  Action 

No.  LR-C-87-833  (E.D.  Ark.).  D.J. 

Reference  No.  90-7-1-18A. 

Donald  A.  Carr, 

Acting  Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

(FR  Doc.  89-27424  Filed  11-21-89:  8:45  am] 

MLUNQ  cooc  ^*VK^^m 

Lodging  of  Consent  Decrt*  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  October  27. 1989,  a 
proposed  Consent  Decree  in  United 
States  V.  Ward  Court  Development 
Company,  Civil  Action  No.  89-00828 
DAE,  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Hawaii. 
The  Complaint  sought  penalties  and 
injunctive  relief  against  Ward  Court 
Development  Company  for  violations  of 
regulations  issued  under  the  Clean  Air 
Act,  42  U.S.C.  7801  et  seq.,  regarding  the 
handling  and  disposal  of  friable 
asbestos.  40  CFR  61.140-61.156. 

The  proposed  Consent  Decree 
imposes  an  injunction  against  future 
violations  of  the  Clean  Air  Act, 
including  specific  steps  to  assure  proper 
procedures  are  followed  with  respect  to 
notification  to  regulatory  agencies  and 
with  respect  to  the  handling  and 
disposal  of  asbestos.  The  proposed 
Consent  Decree  also  imposes  a  civil 
penalty  of  $40,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree, 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611. 
Washington,  DC  20044.  Comments 
should  refer  to  United  States  v.  Ward 
Court  Development  Company,  DJ  No. 
90-5-2-1-1334. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Hawaii, 
Room  C-242,  U.S.  Courthouse,  300  Ala 
Moana  Blvd.  Honolulu,  Hawaii,  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1647, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2.80  (10  cents 
per  page  reproduction  cost]  payable  to 
the  "Treasurer  of  the  United  States." 
Richard  B.  Stewart, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 


[FR  Doc.  89-27426  Filed  11-21-89;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Conservation  Project  Support, 
Museum  Assessment  Program,  and 
Museum  Assessment  Program  II;  Grant 
Application  Availability 

agency:  Institute  of  Museum  Services, 
NFAH. 

action:  Grant  application  availability 
notice  for  fiscal  year  1990. 

This  grant  application  announcement 
applies  to  the  Conservation  Project 
Support  (CP),  Museum  Assessment 
Program  (MAP)  and  Museum 
Assessment  Program  II  (MAPII)  awards 
under  45  CFR  part  1180  for  Fiscal  Year 
1990. 

Nature  of  Program 

Museums  meeting  the  definitions  in  45 
CFR  1180.3  may  apply  for  these 
programs.  The  definition  of  "Museum" 
includes  (but  is  not  limited  to]  the 
following  institutions  if  they  satisfy  the 
other  provisions  of  this  section: 
Aquariums  and  zoological  parks: 
botonical  gardens  and  arboretums; 
nature  centers;  museums  relating  to  art, 
history  (including  historic  buildings), 
natural  history,  science  and  technology; 
and  planetariums.  The  pupose  of  these 
awards  is  to  ease  the  financial  burden 
borne  by  museums  as  a  result  of  their 
increased  use  by  the  public  and  to  help 
them  carry  out  their  educational  role,  as 
well  as  other  functions. 

Awards  are  made  through  the 
Conservation  Support  Program  (CP)  to 
assist  with  the  conservation  of  museum 
collections,  both  living  and  non-living. 

The  Museum  Assessment  Program 
funds  an  overall  assessment  of  a 
museum's  operations.  The  Museum 
Assessment  Program  II  funds  an 
assessment  of  the  museum's  collection- 
related  policies.  Both  of  the  Museum 
Assessment  Programs  are  non- 
competitive, one-time  funding 
opportunities,  offered  on  a  first  come, 
first-served  basis.  The  Museum 
Assessment  Programs  are  administered 
in  cooperation  with  the  American 
Association  of  Museums  through  a 
memorandum  of  understanding.  See  45 
CFR  part  1180,  subpart  D. 

Section  206  of  the  Museum  Services 
Act,  title  n  of  Public  Law  94-462,  as 
amended,  contains  authority  for  these 
programs.  (20  U.S.C  965) 

Deadline  Date  for  Transmittal  of 
Applications 


Applications  must  be  mailed  or  hand- 
delivered  by  the  deadline  date: 

The  deadline  date  for  the 
Conservation  Project  Support  Program  is 
January  26, 1990.  The  deadline  date  for 
the  Museum  Assessment  Program  is 
April  27. 1990.  The  deadline  dates  for 
Museum  Assessment  Program  II  are 
January  26, 1990  and  July  27, 1990. 

Conservation  Project  Support 
Applications  Delivered  by  Mail 

The  Conservation  Project  Support 
Program  application  that  is  sent  by  mail 
must  be  addressed  to  the  Institute  of 
Museum  Services,  1100  Pennsylvania 
Avenue,  NW.,  room  609,  Washington, 
DC  20506. 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  dated-cancelled  by  the  U.S. 
Postal  Service. 

Conservation  Project  Support 
Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  the  address  listed 
above. 

Hand-delivered  applications  will  be 
accepted  between  9:00  a.m.  and  4:30 
p.m.  (Washington,  DC  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  deadline  date. 

Museum  Assessment  Program  and 
Museum  Assessment  Program  II 
Application  Procedures 

To  participate  in  MAP  or  MAP  II,  a 
museum  must  apply  to  IMS  through  the 
American  Association  of  Museums.  IMS 
supplies  the  AAM  with  application 
forms  and  instructions.  These  are 
forwarded  by  AAM  to  applicant 
museums.  The  Director  of  IMS  approves 
applications  meeting  the  MAP  and  MAP 
II  requirements  on  a  first-come,  first- 
served  basis  (i.e.,  in  the  order  in  which 
an  application  is  received  and  has  been 
determined  to  have  met  applicable 
requirements).  Applications  will  be . 
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approved  for  awards,  subject  to  the 
availability  of  funds,  until  a  given  date 
published  in  the  Federal  Register.  For 
Fiscal  Year  1990,  the  deadline  dates  are: 
for  MAP,  April  27, 1990  and  for  Map  IL 
January  28. 1990  and  July  27, 1990.  If  a 
museum's  MAP  or  MAP  II  application  is 
received  on  or  before  the  indicated 
dates,  it  will  be  processed  together  with 
other  MAP  or  MAP  II  applications 
received  during  the  period.  Applications 
received  after  the  indicated  dates  will 
be  processed  during  the  subsequent 
MAP  or  MAP  II  periods.  In  no  event  wi^l 
MAP  applications  received  after  April 
27, 1990  and  MAP  II  applications 
received  after  July  27, 1990  be  processed 
for  Fiscal  Year  1990  awards.  Applicants 
should  contact  the  American 
Association  of  Museums,  1225  Eye  St., 
NE.,  Washington,  DC  20005.  for 
application  packets. 

Program  Information 

Program  regulations  for  the 
Conservation  Project  Support  Program 
are  contained  in  45  CFR  1180.20  (1988) 
and  related  provisions.  Regulations  for 
the  Museum  Assessment  Programs  are 
contained  in  45  CFR  part  1180,  subpart  D 
(1988).  Further  program  information  may 
be  found  in  the  Application  forms  and 
accompanying  instructions  in  the 
Application.  See  paragraph  on 
Application  Forms. 

A  vailable  Funds 

Under  the  Interior  Department  and 
Related  Agencies  FY  90  Appropriations 
Act  $2,650,000  is  available  for  the 
Conservation  Project  Support  program. 
However,  as  a  result  of  the  sequester 
mandated  under  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of 
1985  the  available  funds  have  been 
reduced  to  $2,554,000.  Normally.  IMS 
makes  matching  conservation  grants  of 
no  more  than  $25,000  in  Federal  Funds. 
Unless  otherwise  provided  by  law.  if  the 
Director  determines  that  exceptional 
circumstances  warrant,  the  Director, 
with  the  advice  of  the  Board,  may  award 
a  Conservation  Project  Support  grant 
which  obligates  in  excess  of  $25,000  in 
Federal  funds.  The  Director  may  make 
such  a  determination  with  respect  to  a 
category  of  Conservation  grants  by 
notice  published  in  the  Federal  Register. 
IMS  awards  conservation  Project 
Support  grants  only  on  a  matching  basis. 
At  least  50%  of  the  costs  of  a  project 
must  be  met  with  non-Federal  funds. 
(See  45  CFR  1180.20(f)). 

Under  the  Interior  Department  and 
Related  Agencies  FY  90  Appropriations 
Act  $400,000  is  available  for  the  Museum 
Assessment  Program  and  Museum 
Assessment  Program  11.  However  the 
sequester  mandated  under  the  Balanced 


Budget  and  Emergency  Deficit  Control 
Act  of  1985  reduces  the  available  funds 
to  $385,000. 

Funding  Priorities  for  Conservation 
Project  Support  Program 

The  National  Museum  Services  Board, 
by  notice  published  in  the  Federal 
Register,  may  establish  priorities  among 
the  types  of  projects.  IMS  Conservation 
Project  Support  guidelines  identify  four 
broad  categories  of  museum  collections: 
Non-living;  systematics/natural  history 
collections;  living  collections/animals; 
and  living  collections/plants.  For  each 
of  the  categories,  with  the  exception  of 
living  collections/animals,  the  funding 
priority  is  a  general  conservation  survey 
of  collections  and  environmental 
conditions  including,  development  of 
institutional  long-range  conservation 
plans.  For  living  collections/animals  the 
funding  priority  is  research  for  improved 
conservation  techniques. 

Application  forms 

IMS  mails  application  forms  and 
program  information  in  a  Conservation 
Project  Support  program  application 
packet  to  museums  and  other 
institutions  on  its  mailing  list. 
Applicants  may  obtain  application 
packets  by  writing  or  telephoning  the 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue,  NW.,  room  609, 
Washington,  DC  20506.  (202)/786-0539). 
To  receive  an  application  for  the 
Museum  Assessment  Programs  contact 
the  American  association  of  Museums, 
1225  Eye  St.,  NW.,  Washington,  DC 
20005,  (202/289-1818). 
FOR  FURTHER  INFORMATION  CONTACT. 
Mamie  Bittner.  Public  Information 
Officer,  Institute  of  Museum  Services, 
110  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  Telephone:  (202) 
786-0536. 

(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301  Institute  of  Museum  Services) 

Dated:  November  15. 1989. 
Daphne  Wood  Murray, 
Director.  Institute  of  Museum  Service. 
[FR  Doc.  8»-27450  Filed  11-21-89;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Staff  Assessment  of  Proposed 
Amended  Agreement  Between  the 
Nuclear  Regulatory  Commission 

agency:  U.  S.  Nuclear  Regulatory 
Commission. 

action:  Notice  of  Proposed  Amended 
Agreement  with  State  of  Utah. 


summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  is  publishing  for  public  comment 
the  NRC  staff  assessment  of  a  proposed 
amended  agreement  received  from  the 
Governor  of  the  State  of  Utah  for  the 
assumption  of  certain  of  the 
Commission's  regulatory  authority 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 
Comments  are  requested  on  the  puUic 
health  and  safety  aspects  of  the 
proposal. 

A  staff  assessment  of  the  State's 
proposed  amended  program  oh*  control 
over  sources  of  radiation  is  set  foreth 
below  as  supplementary  information  to 
^is  notice.  A  copy  of  the  proposed 
amended  agreement,  program  narrative, 
including  the  referenced  appendices, 
applicable  State  legislation  and  Utah 
regulations,  is  available  for  public 
inspection  in  the  Commission's  pubhc 
document  room  at  2120  L  Street,  NW, 
Washington,  DC.  Exemptions  from  the 
Commission's  regulatory  authority, 
which  would  implement  this  proposed 
amended  agreement,  have  been 
published  in  the  Federal  Register  and  . 
codified  as  part  150  of  the  Commission's 
regulations  in  Title  10  of  the  Code  of 
Federal  Regulations. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1989. 

ADDRESSES:  Submit  comments  to:  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regualtory  Commissioru 
Washington.  DC  20555.  ATTN: 
Docketing  and  Services  Branch. 
Comments  may  also  be  delivered  to 
11555  Rockville  Pike.  Rockville. 
Maryland  from  7:45  a.m.  to  4:15  p,m. 
Monday  through  Friday.  Copies  of 
'lomments  received  by  NRC  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vandy  L.  Miller,  State.  Local  and  Indian 
Tribe  Programs,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC.  20555, 
telephone:  301-492-0326. 

SUPPLEMENTARY  INFORMATION: 

Assessment  of  proposed  amended  Utah 
Program  to  regulate  certain  radioactive 
materials  pursuant  to  section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 

The  Commission  has  received  a 
proposal  from  the  Governor  of  Utah  for 
the  State  to  amend  its  agreement  with 
the  NRC  whereby  the  NRC  would 
relinquish  and  the  State  would  assume 
regulatory  authority  for  land 
disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons  pursuant  to  section  274  of 
the  Atomic  Energy  Act  of  1^4,  as 
amended. 
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Section  274e  of  tlie  Atomic  Energy  Act 
of  1954.  as  amended,  requires  that  the 
terms  of  the  proposed  agreement  be 
published  for  public  comment  once  each 
week  for  four  consecutive  weeks. 
Accordingly,  this  notice  will  be 
published  four  times  in  the  Federal 
Register. 

L  Background 

A.  Section  274  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  provides  a 
mechanism  whereby  the  NRC  may 
transfer  to  the  States  certain  regulatory 
authority  over  agreement  materials  ' 
when  a  State  desires  to  assume  this 
authority  and  the  Governor  certifies  that 
the  State  has  an  adequate  regulatory 
program,  and  when  the  Commission 
flnds  that  the  State's  program  is 
compatible  with  that  of  the  NRC  and  is 
adequate  to  protect  the  public  health 
and  safety.  Section  274g  directs  the 
Commission  to  cooperate  with  the 
States  in  the  formulation  of  standards 
for  protection  against  radiation  hazards 
to  assure  that  State  and  Commission 
programs  for  radiation  protection  will  be 
coordinated  and  compatible.  Further, 
section  274j  provides  that  the 
Commission  shall  periodically  review 
such  agreements  and  actions  taken  by 
the  States  under  the  agreements  to 
ensure  compliance  with  the  provisions 
of  this  section. 

B.  On  March  29. 1984,  the  Governor  of 
Utah  signed  an  agreement  with  the  NRC 
for  the  assumption  of  regulatory 
authority  for  byproduct  material  as 
defined  in  section  lle.(l)  of  the  Act, 
source  material  and  special  nuclear 
material  in  quantities  not  sufficient  to 
form  a  critical  mass.  In  a  letter  dated 
July  17, 1989,  Governor  Norman  H. 
Bangerter  of  the  State  of  Utah  requested 
that  the  Commission  enter  into  an 
amended  agreement  with  the  State 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  under 
which  the  State  would  also  assume 
responsibility  for  regulating  the  land 
disposal  of  these  materials  received 
from  other  persons.  The  Governor 
certifled  that  the  State  of  Utah  has  a 
program  for  control  of  radiation  hazards 
which  is  adequate  to  protect  the  public 
health  and  safety  with  respect  to  the 
materials  within  the  State  covered  by 
the  proposed  amendment  to  the 
agreement,  and  that  the  State  of  Utah 
desires  to  assume  regulatory 
responsibihty  for  such  materials.  The 
text  of  the  proposed  agreement  is  shown 
in  Appendix  A. 

The  specific  authority  requested  is  for 


'  A.  Byproduct  materials  sa  defined  in  lle41) 

B.  Byproduct  materials  as  defined  in  lle(2) 

C.  Source  materials;  and 

D.  Special  nuclear  materials  In  quantities  not 
sufficient  to  form  a  critical  mass 


permanent  disposal  of  low-level  waste 
containing  the  material  for  which  Utah 
has  assumed  regulatory  authority  under 
the  1984  agreement  but  not  containing 
uranium  and  thorium  mill  tailings 
(byproduct  material  as  defined  in 
section  lle.(2)  of  the  Act).  The  State 
does  not  wish  to  assume  authority  over 
uranium  recovery  activities.  The  State, 
however,  reserves  the  right  to  apply  at  a 
future  date  to  NRC  for  an  amended 
agreement  to  assume  authority  in  this 
area.  The  proposed  amendment  to  the 
agreement  covers  the  following  areas: 

1.  Amending  Article  1  of  the 
Agreement  of  March  29, 1984  to  add 
land  disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons  to  the  list  of  materials 
covered  by  the  agreement. 

2.  Amending  Article  II  of  the 
Agreement  of  March  29, 1984  to  delete 
land  disposal  of  source,  by  product  and 
special  nuclear  material  received  from 
other  persons  from  the  list  of  materials 
and  activities  over  which  the 
Conmiission  continues  to  retain 
regulatory  authority  and  responsibility. 

3.  Specifies  the  effective  date  of  the 
amended  agreement. 

C.  Utah  Code  Annotated  (UCA)  28-1- 
27  through  26-1-29  authorizes  the  State 
Department  of  Health  to  issue  licenses 
to,  and  perform  inspections  of  (see,  also, 
UCA  26-23-8),  users  of  radioactive 
ma^rieh  tinder  the  1984  agreement  and 
oUierwise  carry  out  a  total  radiation 
control  program.  Utah  Radiation  Control 
Rules  UCA-10  through  UCA-80  adopted 
November  8, 1982  under  authority  of  26- 
1-27  through  26-1-29  Utah  Code 
Annotated  1953,  as  amended,  provide 
standards,  licensing,  inspection, 
enforcement  and  administrative 
procedures  for  agreement  and  non- 
agreement  materials.  These  regulations 
have  been  determined  to  be  compatible 
with  the  Commission's  regulations.  Utah 
Radiation  Control  Rules  R447-10 
through  R447-70  were  amended  and 
recodified  in  July  1989.  Regulations 
R447-25  were  adopted  in  July  1988  for 
licensing  requirements  for  land  disposal 
of  radioactive  waste. 

D.  On  March  29, 1984,  tinder  enabling 
legislation  in  UCA  26-1-29,  Utah 
assumed  regulatory  authority  for 
byproduct  material  as  defined  in  section 
lle.(l)  of  the  Act,  source  material  and 
special  nuclear  material  in  quantities 
not  sufficient  to  form  a  critical  mass. 
The  program  audits  conducted  since  that 
time  have  resulted  in  an  NRC  finding 
that  the  Utah  radiation  control  program 
is  compatible  with  that  of  the  NRC  and 
is  adequate  to  protect  public  health  and 
safety.  In  addition  to  Utah's  agreement 
program,  Utah  is  involved  in  several 
environmental  radiation  issues  including 
monitoring  indoor  radon,  monitoring 
uranium  mill  tailings,  particularly  at  the 


Vitro  uranium  mill,  and  monitoring  and 
assessment  of  the  State  environmental 
program.  In  addition,  the  Department 
issued  to  Envirocare  of  Utah,  Inc.,  a 
license  to  receive,  store,  and  dispose,  by 
shallow  land  burial,  naturally  occurring 
radioactive  material  (NORM)  waste  with 
a  radium-226  concentration  not  to 
exceed  2,000  picocuries  per  gram. 
NORM  material  is  not  regulated  by  the 
Nuclear  Regulatory  Commission. 

E.  The  State's  proposed  programs  for 
low-level  radioactive  waste  disposal  are 
assessed  under  Criteria  numbers  9, 
"Radioactive  Waste  Disposal"  and  20 
"Qualification  of  Regulatory  and 
Inspection  Personnel."  Additional 
criteria  relating  to  prior  evaluation  of 
uses  of  radioactive  materials,  inspection 
and  administration,*  are  addressed  as 
appropriate  to  supplement  information 
found  in  the  staff  assessment  of  the 
original  Utah  proposed  agreement 
published  in  the  Federal  Register  on 
December  30, 1983  (48  FR  57674-57684). 

n.  NRC  Staff  Assessment  of  the 
Proposed  Amendment  to  Utah  Program 
for  Control  of  Agreement  Materials 

Reference:  Criteria  for  Guidance  of 
states  and  NRC  in  Discontinuance  of 
NRC  Regulatory  Authority  and 
Assumption  Thereof  by  States  Through 
Agreement* 

Objectives 

9.  Radioactive  Waste  Disposal. 

(a)  Waste  disposal  by  material  users. 
The  standards  for  the  disposal  of 
radioactive  materials  into  the  air.  water 
and  sewer,  and  burial  in  the  soil  shall  be 
in  accordance  with  10  CFR  part  2a 
Holders  of  radioactive  material  desiring 
to  release  or  dispose  of  quantities  or 
concentrations  of  radioactive  materials 
in  excess  of  prescribed  limits  shall  be 
required  to  obtain  special  permission 
from  the  appropriate  regulatory 
authority. 

Requirements  for  transfer  of  waste  for 
the  purpose  of  ultimate  disposal  at  a 
land  disposal  facility  (waste  transfer       ' 
and  manifest  system)  shall  be  in 
accordance  with  10  CFR  part  20. .. 

The  waste  disposal  standards  shall 
include  a  waste  classification  scheme 
and  provisions  for  waste  form, 
applicable  to  waste  generators,  that  is 
equivalent  to  that  contained  in  10  CFR 
part  61. 

(b)  Land  Disposal  of  waste  received 
from  other  persons.  The  State  shall 


'Criteria  13.  "Prior  Evaluation  of  Hazards  and 
Uses  Exceptions,"  14.  "Evaluation  Criteria."  16, 
"Inspection,  Purpose,  Frequency."  and  27, 
"Coverage.  Amendments  reciprocity." 

*  NRC  Statement  of  Policy  published  in  the 
Federal  Regis(«  (anuary  23. 1981  (46  FK  7MO-7Me). 
A  correction  was  published  July  16, 1961  (46  FR 
36966)  and  a  revision  of  Criterion  9  published  in  i\\e 
Faderal  Registar  July  21. 1963  (46  FR  33376). 
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promulgate  regulations  containing 
licensing  requirements  for  land  disposal 
of  radioactive  waste  received  from  other 
persons  which  are  compatible  with  the 
applicable  technical  definitions, 
performance  objectives,  technical 
requiremetns  and  applicable  supporting 
sections  set  forth  in  10  CFR  part  61. 
Adequate  fmancial  arrangements  (under 
terms  established  by  regulation]  shall  be 
required  of  each  waste  disposal  site 
licensee  to  ensure  sufficient  funds  for 
decontamination,  closure  and 
stabilization  of  a  disposal  site.  In 
addition,  Agreement  State  financial 
arrangements  for  long-term  monitoring 
and  maintenance  of  a  specific  site  must 
be  reviewed  and  approved  by  the 
Commission  prior  to  relieving  the  site 
operator  of  licensed  responsibility 
(section  151(a)(2).  Pub.  L  97-425). 

The  Utah  regulations  contain 
provisions  relating  to  the  disposal  of 
radioactive  materials  into  the  air,  water 
ans  sewer  and  burial  in  soil  which  are 
essentially  uniform  with  those  of  10  CFR 
part  20.  Waste  transfer  and  manifest 
system  requirements  for  transfer  of 
waste  for  ultimate  disposal  at  a  land 
disposal  facility  are  included  in  the  Utah 
regulations.  The  waste  disposal 
requirements  include  a  waste 
classification  scheme  and  provisions  for 
waste  form  equivalent  to  that  in  10  CFR 
part  61. 

The  Utah  regulations  provide  for  land 
disposal  of  low-level  radioactive  waste 
received  from  other  persons  which  are 
compatible  with  the  applicable  technical 
definitisns,  performance  objectives, 
technical  requirements  and  supporting 
sections  set  out  in  10  CFR  part  61.  The 
Utah  regulations  include  provisions  for 
financial  arrangements  for 
decontamination,  closure  and 
stabilization.  Under  the  Nuclear  Waste 
Policy  Act  of  1982  (Pub.  L  97-425),  the 
financial  arrangements  for  long  term 
monitoring  and  maintenance  at  specific 
sites  in  Utah  will  be  subject  to 
Commission  review  and  approval  prior 
to  Utah  relieving  the  site  operator  of 
licensed  responsibility. 

References:  URC-R447-15-310.  URC- 
R447-15-302,  URC-R447-1 5-303,  URC- 
R447-304,  URC-R447-15-304,  URC- 
R447-15-30e,  URC-R447-15-307,  URC- 
R447-15-308,  URC-R447-15-309,  URC- 
R447-15-311,  URC-R447-25;  Section 
151(a)(2),  Pub.  L  97-425. 

Prior  Evaluation  of  Uses  of  Radioactive 
Materials 

13.  Prior  Evaluation  of  Hazards  and 
Uses,  Exceptions 

In  the  present  state  of  knowledge,  it  it 
necessary  in  regulating  the  possession 
and  use  of  byproduct,  source  and 


special  nuclear  materials  that  the  State 
regulatory  authority  require  the 
submission  of  information  on,  and 
evaluation  of,  the  potential  hazards  and 
the  capability  of  the  user  or  possessor 
prior  to  his  receipt  of  the  materials.  This 
criterion  is  subject  to  certain  exceptions 
and  to  continuing  reappraisal  as 
knowledge  and  experience  in  the  atomic 
energy  field  increase.  Frequently  there 
are,  and  increasingly  in  the  future  there 
may  be,  categories  of  materials  and  uses 
as  to  which  there  is  sufficient 
knowledge  to  permit  possession  and  use 
without  prior  evaluation  of  the  hazards 
and  the  capabihty  of  the  possessor  and 
user.  These  categories  fall  into  two 
groups — those  materials  and  uses  which 
may  be  completely  exempt  from 
regulatory  controls,  and  those  materials 
and  uses  in  which  sanctions  for  misuse 
are  maintained  without  pre-evaluation 
of  the  individual  possession  or  use.  In 
authorizing  research  and  development 
or  other  activities  involving  multiple 
uses  of  radioactive  materials,  where  an 
institution  has  people  with  extensive 
training  and  experience,  the  State 
regulatory  authority  may  wish  to 
provide  a  means  for  authorizing  broad 
use  of  materials  without  evaluating  each 
specific  use. 

Prior  to  the  issuance  of  a  specific 
license  for  the  disposal  of  radioactive 
materials,  the  Utah  Bureau  of  Radiation 
Control  will  required  the  submission  of 
information  on,  and  will  make  an 
evaluation  of,  the  potential  hazards  of 
such  uses,  and  the  capability  of  the 
applicant. 

References:  URC-447-25,  Utah 
Program  Statement,  section  III.D 
"Procedures  for  Review  of  a  Low-Level 
Radioactive  Waste  Disposal  License 
Application." 

14.  Evaluation  Criteria 

In  evaluating  a  proposal  to  use 
radioactive  materials,  the  regulatory 
authority  shall  determine  the  adequacy 
of  the  applicant's  facilities  and  safety 
equipment,  his  training  and  experience 
in  the  use  of  the  materials  for  the 
purpose  requested,  and  his  proposed 
administrative  controls.  States  should 
develop  guidance  documents  for  use  by 
license  applicants.  This  guidance  should 
be  consistent  with  NRC  licensing  and 
regulatory  guides  for  various  categories 
of  licensed  activities. 

In  evaluating  a  proposal  for  disposal 
of  radioactive  material,  the  Utah  Bureau 
of  Radiation  Control  will  make  the 
findings  required  by  URC-R447-25-11, 
including,  among  other,  findings  that  the 
issuance  of  the  license  will  not 
constitute  an  unreasonable  risk  to  the 
health  and  safety  of  the  public  and  that 
the  applicant  is  qualified  by  reason  of 


training  and  experience  to  carry  out  the 
disposal  operations  requested  in  a 
manner  that  protects  health  and 
minimizes  danger  to  life  or  property. 

Other  special  requirements  for  the 
issiance  of  specific  licenses  are 
contained  in  the  regulations. 

References:  URC-R447-25,  see. 
especially,  R447-25-11.  Utah  Program 
Statement,  Section  IlLD.  "Procedures  for 
Review  of  a  Low-Level  Radioactive 
Waste  Disposal  License  ApplicaUoh." 

Inspection 

16.  Purpose,  Frequency 

The  possession  and  use  of  radioactive 
materials  shall  be  subject  to  inspection 
by  the  regulatory  authority  and  shall  be 
subject  to  the  performance  of  tests,  as 
required  by  the  regulatory  authority. 
Inspection  and  testing  is  conducted  to 
determine  and  to  assist  in  obtaining 
compliance  with  regulatory 
requirements.  Frequency  of  inspection 
shall  be  related  directly  to  the  amount 
and  kind  of  material  and  type  of 
operation  licensed,  and  it  shall  be 
adequate  to  insure  compliance. 

Utah  low-level  waste  disposal 
icensees  will  be  subject  to  inspection  by 
the  Bureau  of  Radiation  Control.  Upon 
instruction  from  the  Bureau,  licensees 
shall  perform  or  permit  the  Bureau  to 
perform  such  reasonable  tests  and 
surveys  as  the  Bureau  deems 
appropriate  or  necessary.  The  frequency 
of  inspections  is  dependent  upon  the 
type  and  scope  of  the  licensed  activities 
and  will  be  at  least  as  frequent  as 
inspections  of  similar  licensees  by  NRC. 
Generally,  inspections  will  be 
unannounced. 

References:  Utah  Program  Statement, 
section  in.E  "Compliance  Program  for  a 
Low-Level  Radioactive  Waste  Disposal 
Facility." 

Personnel 

20.  Qualifications  of  Regulatory  and 
Inspection  Personnel 

The  regulatory  agency  shall  be  staffed 
with  sufficient  trained  personnel  Prior 
evaluation  of  applications  for  licenses  or 
authorizations  and  inspection  of 
licensees  must  be  conducted  by  persons 
possessing  the  training  and  experience 
relevant  to  the  type  and  level  of 
radioactivity  in  the  proposed  use  to  be 
evaluated  and  inspected.  This  requires 
competency  to  evaluate  various 
potential  radiological  hazards 
associated  with  the  many  uses  of 
radioactive  material  and  includes 
concentrations  of  radioactive  materials 
in  air  and  water,  conditions  of  shielding, 
the  making  of  radiation  measurements, 
knowledge  of  radiation  instruments — 
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their  selection,  use,  and  calibration — 
laboratory  design,  contamination 
control,  other  general  principles  and 
practices  of  radiation  protection,  and 
use  of  management  controls  in  assuring 
adherence  to  safety  procedures.  In  order 
to  evaluate  some  complex  cases,  the 
State  regulatory  staff  may  need  to  be 
supplemented  by  consultants  or  other 
State  agencies  with  expertise  in  geology, 
hydrology,  water  quality,  radiobiology, 
and  engineering  disciplines. 

To  perform  the  functions  involved  in 
evaluation  and  inspection,  it  is  desirable 
that  there  be  personnel  educated  and 
trained  in  the  physical  and/or  life 
sciences,  including  biology,  chemistry, 
physics  and  engineering,  and  that  the 
personnel  have  had  training  and 
experience  in  radiation  protection.  For 
example,  the  person  who  will  be 
responsible  for  the  actual  performance 
of  evaluation  and  inspection  of  all  of  the 
various  uses  of  byproduct,  source  and 
special  nuclear  materials  which  might 
come  to  the  regulatory  body  should  have 
substantial  training  and  extensive 
experience  in  the  field  of  radiation 
protection.  It  is  desirable  that  such  a 
person  have  a  bachelor's  degree  or 
equivalent  in  the  physical  or  life 
sciences,  and  specific  training  in 
radiation  protection. 

It  is  recognized  that  there  will  also  be 
persons  performing  a  more  limited 
function  in  evaluation  and  inspection. 
These  pesons  will  perform  the  day-to- 
day work  of  the  regulatory  program  and 
deal  with  both  routine  situations  as  well 
as  some  which  will  be  out  of  the 
ordinary.  These  persons  should  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  Ufe  sciences,  training  in 
health  physics,  and  approximately  two 
years  of  actual  work  experience  in  the 
field  of  radiation  protection. 

The  foregoing  are  considered 
desirable  qualifications  for  the  staff  who 
will  be  responsible  for  the  actual 
performance  of  evaluation  and 
inspection.  In  addition,  there  will 
probably  be  trainees  associated  with 
regulatory  program  who  will  have  an 
academic  background  in  the  physical  or 
life  sciences  as  well  as  varying  amounts 
of  specific  training  in  radiation 
protection  but  little  or  no  actual  work 
experience  in  this  field.  The  background 
and  specific  training  of  these  persons 
will  indicate  to  some  extent  their 
potential  role  in  the  regulatory  program. 
These  trainees,  of  course,  could  be  used 
initially  to  evaluate  and  inspect  those 
applications  of  radioactive  materials 
which  are  considered  routine  or  more 
standardized  from  the  radiation  safety 
standpoint,  for  example,  inspection  of 
industrial  gauges,  small  research 


programs,  and  diagnostic  medical 
programs.  As  they  gain  experience  and 
competence  in  the  field,  trainees  could 
be  used  progressively  to  deal  with  the 
more  complex  or  difficult  types  of 
radioactive  material  applications.  It  is 
desirable  that  such  trainees  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  life  sciences  and  specific 
training  in  radiation  protection.  In 
determining  the  requirement  for 
academic  training  of  individuals  in  all  of 
the  foregoing  categories  proper 
consideration  should  be  given  to 
equivalent  competency  which  has  been 
gained  by  appropriate  technical  and 
radiation  protection  experience. 

It  is  recognized  that  radioactive 
materials  and  their  uses  are  so  varied 
that  the  evaluation  and  inspection 
functions  will  require  skills  and 
experience  in  the  different  disciplines 
which  will  not  always  reside  in  one 
person.  The  regulatory  authority  should 
have  the  composite  of  such  skills  either 
in  its  employ  or  as  its  command,  not 
only  for  routine  functions,  but  also  for 
emergency  cases. 

Licensing  and  Regulation  of 
Permanent  Disposal  of  Low-Level 
Radioactive  Waste — (a)  Number  of 
Personnel —  (a)  Number  of  Personnel. 
There  are  approximately  230  specific 
licenses  in  the  State  of  Utah.  The  Bureau 
of  Radiation  Control  has  responsibility 
for  the  low-level  waste  (LLW) 
management  regulatory  program  as  a 
joint  function  of  Radioactive  Materials 
and  Machine  Licensing  Section  and 
Environmental  Monitoring  and  Mill 
Tailings  Management  Section.  The 
assessment  of  the  regiilatory  framework 
is  included  under  Criterion  9, 
"Radioactive  Waste  Disposal."  The 
Bureau  of  Radiation  Control  has 
identified  seven  staff  members  who  will 
provide  supervision,  technical  support 
and  administrative  assistance  during  the 
various  phases  of  regulating  a  licensed 
low-level  waste  disposal  facihty.  These 
personnel  and  summaries  of  their  duties 
are: 

Larry  F.  Anderson:  Director,  Bureau  of 
Radiation  Control.  Responsible  for 
administration  of  Bureau  programs. 
Mark  S.  Day:  Environmental  Health 
Engineer.  Responsible  for  the  Utah's 
inactive  uranium  mill  tailings  remedial 
action  project. 
Dane  L  Finerfrock:  Environmental 
Health  Manager,  Environmental 
Monitoring  and  Mill  Tailings 
Management  Section.  Responsible  for 
radon-in-residences  monitoring, 
statewide  environmental  radiation 
monitoring,  licensing  and  inspection 
of  low-level  radioactive  waste 
disposal  facilities,  and  inactive 


uranium  mill  tailings  remedial  action 
programs. 
Blaine  N.  Howard:  Health  Physicist. 
Responsible  for  licensing  and 
inspection  in  materials  program. 
fohn  D.  HultquisL-  Environmental  Health 
Scientist.  Responsible  for  inspection 
of  lowdevel  waste  disposal  facilities, 
environmental  monitoring  and 
inactive  uranium  mill  tailings  remedial 
action  project. 
Craig  W.  fones:  Environmental  Health 
Manager,  Radioactive  Materials  and 
Machine  Licensing  Section. 
Responsible  for  the  Agreement  State 
program  including  licensing  and 
inspection  of  low-level  disposal 
facilities. 
Raymond  G.  Nelson:  Environmental 
Health  Scientist.  Responsible  for 
regulation  of  low-level  waste  disposal 
facilities,  environmental  monitoring 
and  inactive  uranium  mill  tailings 
remedial  action  project. 
Cindy  Wignall:  Environmental  Health 
Technician.  Responsible  for 
supporting  both  sections  as  a 
technical  assistant  in  meeting  the 
Bureau's  goals. 

In  addition,  Utah  has  identified  staff 
with  expertise  in  various  disciplines 
within  the  Department  and  other  State 
agencies  for  support  during  the  pre- 
operational and  licensing  stage. 
Expertise  in  disciplines  not  provided  by 
Utah  personnel  either  on  staff  or 
covered  by  agreements  with  other  State 
agencies  will  be  provided  by  contracts 
with  the  State. 

(b)  Training.  The  academic  and 
specialized  short  course  training  for 
those  persons  involved  in  the 
administration,  licensing  and  inspection 
of  low-level  radioactive  waste  disposal 
facilities  is  shown  below. 
Larry  F.  Anderson— B.S.  Chemistry, 
MPA  (Health),  Brigham  Young 
University. 
NIOSH  Course  549,  Recognition, 
Evaluation,  and  Control  of 
Occupational  Hazards.  October 
1972. 
NIOSH  Course  582,  Sampling  and 
Evaluating  Airboume  Asbestos 
Dust.  April  10-12. 1973. 
Utah  State  Division  of  Health.  Visible 
Emission  Evaluation  Course.  June 
19, 1973. 
American  Industrial  Hygiene 
Association.  Industrial  Toxicology 
Seminar.  A  24-hour  course  ending 
April  30. 1975. 
OSHA,  Fundamentals  of 
Occupational  Injury  Investigation. 
Short  course  ending  April  1, 1977. 
U.S.  Nuclear  Regulatory  Commission. 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
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hour  course  ending  January  27, 1978. 
U.S.  Environmental  Protection 
Agency,  Grants  Administration 
Seminar.  A  16-hour  course  ending 
May  16, 1989. 
Safety  International  Training  Center, 
Hydrogen  Sulfide  and  EQuipment 
for  Instructors.  A  12-hour  course 
ending  June  19, 1979. 
Rocky  Mountain  Center  for 
Occupational  and  Environmental 
Health,  University  of  Utah,  Health 
and  Exposures  in  the  Smelter 
Environment.  A  20-hour  course 
ending  March  29, 1980. 
U.S.  Nuclear  Regulatory  Commission, 
Medical  Uses  of  Radionuclides.  A 
40-hour  course  held  in  January  1984. 
U.S.  Nuclear  Regulatory  Commission. 
Industrial  Radiography.  A  40-hour 
course  held  May  1985. 
Harvard  School  of  Public  Health, 
Biological  Effects  of  Ionizing 
Radiation.  A  40-hour  course  held  in 
March  1989. 
Mark  S.  Day— B.S.  Civil  and 

Environmental  Engineering,  Utah 
State  University. 
Center  for  Professional  Advancement, 
Hydraulic  Conveying.  A  1-week 
course  in  1974. 
University  of  California,  Resolution  of 
Construction  Claims.  A  1-week 
course  in  1983. 
Management  Consultants 
Incorporated,  Federal  Procurement 
of  Construction  Projects.  A  1-week 
course  in  1985. 
Air  Force  Institute  of  Technology, 
Contingency  Engineering.  A  2-week 
course  in  1986. 
Air  Force  Institute  of  Technology, 
Hazardous  Waste  Management.  A 
2-week  course  in  1986. 
Dane  L.  Finerfrock — B.S.  Meteorology, 
B.S.  Biology,  University  of  Utah. 
Oak  Ridge  Associated  Universities, 
Health  Physics  and  Radiation 
Protection.  A  10-week  course 
ending  April  1981. 
U.S.  Nuclear  Regulatory  Commission, 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  ending  August  8. 1960. 
U.S.  Nuclear  Regulatory  Commission, 
Safety  Aspects  of  Industrial 
Radiography.  A  40-hour  course  held 
in  August  17, 1980. 
Western  Interstate  Energy  Board, 
Workshop  on  Low-Level 
Radioactive  Waste.  A  16-hour 
course  ending  July  16, 1980. 
U.S.  Department  of  Health,  Education 
and  Welfare,  5as/c  Course /or 
Investigators:  Diagnostic  X-Ray 
Surveillance.  A  80-hour  course 
ending  March  14, 1980. 
U.S.  Nuclear  Regulatory  Commission, 
Introduction  Licensing  Practices 


and  Procedures.  A  80-hour  course 
ending  in  September,  1979. 

U.S.  Nuclear  Regulatory  Commission, 
Transportation  of  Radioactive 
Materials.  A  40-hour' course  ending 
in  November  16. 1984. 

U.S.  Nuclear  Regulatory  Commission, 
License  Inspection  Procedures.  A 
40-hour  course  ending  in  June  18. 
1985. 

U.S.  Environmental  Protection 
Agency,  Reducing  Radon  in 
Structures.  A  24-hour  course  ending 
in  March  1989. 
Blaine  N.  Howard— B.S.  Math  and 
Physics,  Ricks  College.  M.S. 
Radiological  Health,  New  York 
University.  M.S.  Physics  and  Math, 
Brigham  Young  University. 

Bureau  of  Radiological  Health, 
Medical  X-Ray  Protection.  Held 
October  30-November  10, 1972. 

U.S.  Nuclear  Regulatory  Commission. 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  held  in  1978. 

National  Legislative  Conference. 
States  Role  in  Radioactive  Material 
Management  Held  December  9-11. 
1974. 

U.S.  Environmental  Protection 
Agency,  Drinking  Water 
Regulations  and  Radioanalytical 
Workshop.  Held  January  10-12, 
1978. 

X-Ray  Workshop,  Richfield,  Utah. 
March  14-15, 1979 

Actinides  in  Man  and  Animals 
Workshop,  Snowbird,  Utah. 
October  15-17, 1979. 

U.S.  Nuclear  Regulatory  Commission, 
Medical  Uses  of  Radionuclides.  A 
40-hbur  course  ending  September 
12, 1980. 

NWTS  Annual  Information  Meeting. 
Columbus,  Ohio.  December  8-10. 
1980. 

Waste  Management  1981 — ^American 
Nuclear  Society,  Tucson,  Arizona. 
February  23-27, 1981. 

U.S.  Nuclear  Regulatory  Commission, 
Introduction  Licensing  Practices 
and  Procedures.  A  80-hour  course 
ending  in  September  1982. 

U.S.  Nuclear  Regulatory  Conunission, 
Inspection  Procedures.  A  40-hour 
course  ending  in  July  30. 1982. 

U.S.  Nuclear  Regulatory  Commission, 
Radon  Monitoring.  A  40-hour  course 
ending  in  November  1982. 
Conference  of  Radiation  control 
Program  Directors,  Radiation 
Instruments.  A  24-hour  course 
ending  September  1983. 
U.S.  Nudear  Regulatory  Commission. 
Gas  and  Oil  Well  Logging.  A  40- 
hour  course  ending  in  November 
1988. 
U.S.  Nuclear  Regulatory  Commission, 


Safety  Aspects  of  Industrial 
Radiography.  A  40-hour  course 
ending  September  1989. 
John  D.  Hultquist — B.S.  Environmental 
Science/Biology,  University  of 
Tennessee. 

U.S.  Environmental  Protection 
Agency,  Basic  Risk  and  Decision 
Making.  A  16-hour  course  ending  in 
March  1988. 

Utah  Division  of  Comprehensive 
Emergency  Management. 
Fundamental  Course  for 
Radiological  Monitors.  An  8-hour 
course  ending  March  1989. 

U.S.  Environmental  Protection 
Agency,  Reducing  Radon  in 
Structures.  A  24-hour  course  ending 
in  March  1989. 

U.S.  Environmental  Protection 
Agency,  RCRA  Ground  Water 
Monitoring.  A  24-hour  course 
ending  in  April  1989. 

Oak  Ridge  Associated  Universities. 
Health  Physics  and  Radiation 
Protection.  A  5-week  course  ending 
August  1989. 

U.S.  Department  of  Energy.  First 
Responders  WIPP  Training.  An  8- 
hour  course  ending  August  1989. 

U.S.  Environmental  Protection 
Agency,  Hazardous  Material 
Response  for  First  Responders.  A 
40-hour  course  ending  in  September 
1989. 
Craig  W.  /ones— B.S.  Biology,  M.S.P.H. 
(Industrial  Hygiene),  University  of 
Utah. 

U.S.  Nuclear  Regulatory  Commission, 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  ending  August  8, 1980. 

Department  of  Health  and  Human 
Services,  Radiopharmaceutical 
Quality  Assurance.  A  16-hour 
course  ending  November  1984. 

U.S.  Nuclear  Regulatory  Commission, 
Inspection  Procedures.  A  40-hour 
course  ending  in  February  1985. 

U.S.  Environmental  Protection 
Agency,  Air  Surveillance  for 
Hazandous  Materials.  A  40-hour 
course  ending  in  April  1985. 

U.S.  Nuclear  Regidatory  Commission, 
Medical  Uses  of  Radionuclides.  A 
40-hour  course  ending  June  1985. 

Oak  Ridge  Associated  Universities, 
Health  Physics  and  Radiation 
Protection.  A  5-week  course  ending 
August  1985. 

U.S.  Nuclear  Regulatory  Commission, 
Introduction  Licensing  Practices 
and  Procedures.  A  40-hour  course 
ending  in  September  1985. 

U.S.  Nuclear  Regulatory  Commission, 
Radiation  Protection  Engineering.  A 
40-hour  course  ending  in  November 
1986. 
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U.S.  Nuclear  Regulatory  Commission, 
Gas  and  Oil  Well  Logging.  A  40- 
hour  course  ending  in  November 
1987. 

U.S.  Nuclear  Regulatory  Commission, 
Transportation  of  Radioactive 
Materials.  A  40-hour  course  ending 
in  August  1968. 
Raymond  G.  Nelson — Completed  2 
years  towards  B.S.  in  Geophysics, 
University  of  Utah. 

U.S.  Environmental  Protection 
Agency,  Basic  Risk  and  Decision 
Making.  A  l&-hour  course  ending  in 
September  1988. 

Utah  Division  of  Comprehensive 
Emergency  Management. 
Fundamental  Course  for 
Radiological  Monitors.  An  8-bour 
course  ending  March  1989. 

U.S.  Environmental  Protection 
Agency,  Reducing  Radon  in 
Structures.  A  24-hour  course  ending 
in  March  1989. 

U.S.  Environmental  Protection 
AgP"<r/.  RCRA  Ground  Water 
hJonitoring.  A  24-hour  course 
ending  in  April  1989. 

U.S.  Nuclear  Regulatory  Commission, 
Inspection  Procedures.  A  40-hour 
course  ending  in  June  1989. 

U.S.  Nuclear  Regulatory  Commission, 
Transportation  of  Radioactive 
Materials.  A  40-hour  course  ending 
in  August  1989. 

U.S.  Department  of  Energy,  First 
Responders  WIPP  Training.  An  8- 
hour  course  ending  in  August  1989. 

U.S.  Environmental  Protection 
Agency,  Hazardous  Material 
Response  for  First  Responders.  A 
40-hour  course  ending  in  September 
1989. 

Reference:  Utah  Program  Statement 
section  Il.D  "Low-Level  Radioactive 
Waste  Management,"  section  IV 
"Staffing,  Supervision,  and  Equipment 
for  a  Low-Level  Waste  Program,"  and 
Appendix  E. 

Administration 

27.  Coverage,  Amendments,  Reciprocity 

The  proposed  amendment  to  the  Utah 
agreement  provides  for  the  assumption 
of  regulatory  authority  over  land 
disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons. 

Reference:  Proposed  Amendment  to 
Agreement,  section  I. 

IIL  Staff  Conclusion 

Section  274d  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  states: 

The  Conunisaion  shall  enter  into  an 
agreement  under  subsection  b  of  this  sectioon 
with  any  State  if — 

(1 )  Thie  Gcvemor  of  that  State  certifiea  tiiat 


the  State  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
pubkc  health  and  safety  with  respect  to  tiie 
materials  within  the  State  covered  by  the 
proposed  agreement  and  that  the  State 
desires  to  assume  regulatory  responsibility 
for  such  materials;  and 

(2)  the  Commisson  finds  that  the  State 
program  is  in  accordance  with  the 
requirements  of  subsection  o.  and  in  all  other 
respects  compatible  with  the  Commission's 
program  for  the  regulation  of  such  materials, 
and  that  the  State  program  is  adequate  to 
protect  the  pubUc  health  and  safety  with 
rspect  tot  he  materials  covered  by  the 
proposed  agreement. 

The  staff  has  concluded  that  the  State 
of  Utah  meets  the  requirements  of 
section  274  of  the  Act.  The  State's 
statutes,  regulations,  personnel, 
licensing,  inspection  and  administrative 
procedures  are  compatible  with  those  of 
the  Commission  and  adequate  to  protect 
the  public  health  and  safety  with  respect 
to  the  materials  covereds  by  the 
proposed  amendment  to  the  Utah 
agreement.  Since  the  State  is  not  seeking 
authority  over  uranium  milling  activities, 
subsection  O.  is  not  applicable  to  the 
proposed  amendment  to  the  Utah 
amended  agreement. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  November  1989. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Carlton  Kammerer, 

Director,  State,  Local  and  Indian  Tribe 
Programs,  Office  of  Governmental  and  Public 
Affairs. 

Appendix  A 

Amendment  to  Agreement  Between  nie 
United  States  Nuclear  Regulatory 
Commission  and  the  State  of  Utah  for 
Discontinuance  of  Certain  Commission 
Regulatory  Authority  and  Responsibility 
Within  the  State  Pursuant  to  Section  274  of 
the  Atomic  Energy  Act  of  1954,  as  Ammded 

Whereas,  the  United  States  Nuclear 
Regulatory  Commission  (hereinafter  referred 
to  as  the  Commission)  entered  into  an 
Agreement  (hereinafter  referred  to  as  the 
Agreement  of  March  29, 1984]  with  the  State 
of  Utah  under  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (hereinafter 
referred  to  as  the  Act],  which  A^ement 
became  effective  on  April  1, 1904,  and 
provided  for  discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the  State 
under  Chapters  6.  7,  and  8  and  Section  101  of 
the  Act  with  respect  to  byproduct  materials 
as  defined  in  section  lle.(l]  of  the  Act,  source 
materials,  and  special  nuclear  materials  in 
quantitites  not  sufficient  to  form  a  critical 
mass:  and 

Whereas,  the  Governor  of  the  State  of  Utah 
is  authorized  uoder  Utah  Code  Annotated  26- 
1-29  to  enter  into  this  amendment  to  the 
Agreement  of  March  29. 1984,  between  the 
Commission  and  the  State  of  Utah:  and 

Whereas,  The  Governor  of  the  State  of 


Utah  has  requested  this  amendment  in 
accordance  with  section  274  of  the  Act  by 
certifying  on  (date  to  be  inserted)  that  the 
State  of  Utah  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
public  health  and  safety  with  respect  to  the 
land  disposal  within  the  State  of  source, 
byproduct  and  special  nuclear  material 
received  from  other  persons  and  that  the 
State  desires  to  assume  regulatory 
responsibility  for  such  materials;  and 

Whereas,  The  Commission  found  on  (date 
to  be  inserted),  that  the  program  for 
regulation  of  materials  covered  by  the 
amendment  is  in  accordance  with  the 
requirements  of  the  Act  and  in  all  other 
respects  compatible  with  the  Conunission's 
program  for  the  regulation  of  such  materials 
and  is  adequate  to  protect  public  health  and 
safety:  and 

Whereas.  The  State  and  the  Commission 
recognize  the  desirability  and  importance  of 
coo{>eration  between  the  Commission  and  the 
State  in  the  formulation  of  standards  for 
protection  against  hazards  of  radiation  and  in 
assuring  that  the  State  and  Commission 
programs  for  protection  against  hazards  of 
radiation  will  be  coordinated  and  compatible; 
and 

Whereas,  this  amendment  to  the 
Agreement  of  March  29, 1989.  is  entered  into 
pursuant  to  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Now,  therefore,  it  is  hereby  agreed 
between  the  Commission  and  the  Governor 
of  the  State,  acting  on  behalf  of  the  State,  as 
follows: 

Section  1.  Article  I  of  the  Agreement  of 
March  29, 1984,  is  amended  by  deleting  "and" 
at  the  end  of  paragraph  B.,  by  adding  "-.and," 
after  the  words  "critical  mass"  in  paragraph 
C,  and  by  inserting  the  following  new 
paragraph  inunediately  after  paragraph  C^ 

D.  llie  land  disposal  of  source,  byproduct 
and  special  nuclear  material  received  from 
other  persons. 

Section  2.  Article  II  of  the  Agreement  of 
March  29, 1984,  is  amended  by  deleting 
paragraph  E.  and  by  redesignating  paragraph 
F.  as  paragraph  E. 

This  amendment  shall  become  effective  on 
(date  to  be  inserted),  and  shall  remain  in 
effect  unless  and  nntil  such  time  as  it  is 
terminated  pursuant  to  Article  VID  of  the 
Agreement  of  March  29, 1984. 

Done  at  Salt  Lake  City,  Utah,  in  triplicate, 
this day  of .  1989. 

For  the  United  States  Nuclear  Regulatory 
Conunission. 
Kenneth  M.  Carr, 
Chairman 

For  the  State  of  litah. 
Norman  R  Bangerter, 
Governor 

[FR  Doc.  89-26795  FHed  11-14-W;  MS  am] 
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[Docket  No.  50-219} 

GPU  Nuclear  Corp.:  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16,  issued  to  GPU  Nuclear  Corporation 
(GPUN,  the  bcensee),  for  operation  of 
the  Oyster  Creek  Nuclear  Generating 
Station  located  in  Ocean  County,  New 
Jersey. 

The  amendment  would  revise 
Technical  Specifications  3.17  and  4.17. 
Speciflcally,  the  changes  are  as  follows: 
(1)  Two  Control  Room  HVAC  Systems 
shall  be  operable  during  all  modes  of 
operation,  (2)  addition  of  new  limiting 
conditions  for  operation  for  the  control 
room  and  (3)  delete  surveillance  to 
determine  the  makeup  air  plus 
infiltration  air  (less  than  or  equal  to  2000 
cfm)  to  the  Control  Room  envelope  for 
each  Control  Room  HVAC  system. 
Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  December  22, 1989,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  Hie  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  Local 
Public  Document  Room  located  at 
Ocean  County  Library,  Reference 
Department  101  Washington  Street 
Toms  River,  New  Jersey  08753.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Conunission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
,  Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  Z  J14.  a 
petition  for  leave  to  intervene  shaU  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect[s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 


intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  prompUy  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  H800)  325-6000  (in 
Missouri  l-{800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  F.  Stolz:  peti'tioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  to  Mr.  Ernest  L  Blake,  Jr., 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2000  N  Street  NW.. 
Washington.  DC  20037.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  18, 1989, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building.  2120  L 
Street  NW..  Washington,  DC  20555.  and 
at  the  Local  Public  Document  Room. 
Ocean  County  Library,  Reference 
Department  101  Washington  Street 
Toms  River,  New  Jersey  08753. 
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Dated  at  Rodcville.  Maiylaod.  this  15th  day 
of  November  1988. 

For  the  Nuclear  Regulatory  Commiasion. 
John  F.  Stolz. 

Director.  Project  Directorate  1-4,  Diviuon  of 
Reactor  Projects— l/U,  Office  of  Nudear 
Reactor  Regulation. 

(FR  Doa  89-27444  Tiled  11-21-89;  8:45  am] 

RLUNO  CODE  7$«>-01-« 

[Docket  Na  50-354] 

Public  Sarvic*  Electric  and  Gm  Co; 
Consldaration  of  isMiance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
57.  issued  to  the  Public  Service  Electric 
and  Gas  Company  (the  licensee),  for 
operation  of  the  Hope  Creek  Generating 
State  located  in  Salem  County.  New 
Jersey.  The  application  few  amendment 
is  dated  October  11, 1989. 

The  amendment  would  revise 
Technical  Specification  5.6.3  to  permit 
the  installation  of  sufficient  rack 
modules  to  bring  spent  fuel  stoi^e 
capacity  up  to  the  original  design  value, 
i.e.  to  increase  spent  fuel  storage 
capacity  from  the  current  limit  of  1290 
assemblies  to  4006  assemblies. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  December  22, 1989,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  Local 
Public  Document  Room  located  at 
Pennsville  Public  Library.  190  S. 
Broadway,  Pennsville.  New  Jersey 
08070.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  tlie 


Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFK  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  ITie  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  tlie 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  inchide  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  wliich  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  imder  consideration.  Hie 
contention  must  be  one  which,  if  iwoven, 
would  entitle  the  petitioner  to  reliel  A 
petitioner  who  fails  to  file  such  a 
suj^ement  wdiicfa  satisfies  diese 


requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  -become 
parties  to  die  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
presrat  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-{800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Walter  R.  BuUer 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Conner  and  Wetterhahn,  1747 
Pennsylvania  Avenue,  Washington,  DC 
20006,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
teclmical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and  50.92. 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  42  U.S.C.  S  10154.  Under 
section  134  of  Uie  NWPA.  the 
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Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument  on 
matters  in  controversy,  preceded  by 
discovery  under  the  Conunission's  ndes, 
and  the  designation,  following  argument, 
of  only  those  factual  issues  that  involve 
a  genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues  found 
to  meet  the  criteria  of  section  134  and 
set  for  hearing  after  oral  argument 

The  Commission's  rules  implementing 
section  134  of  the  NWPA  are  i'ound  in  10 
CFR  part  2,  subpart  K.  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors" 
(published  at  50  FR  41862,  October  15, 
1985)  10  CFR  2.1101  et  seq.  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a  written 
request  for  oral  argument  under  10  CFR 
2.1109.  To  be  timely,  the  request  must  be 
filed  within  ten  (10)  days  of  an  order 
granting  a  request  for  hearing  or  petition 
to  intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  part  2, 
subpart  G,  and  S  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene,  as 
well  as  the  admission  of  contentions). 
The  presiding  officer  shall  grant  a  timely 
request  for  oral  argument.  Tlie  presiding 
officer  may  grant  an  untimely  request 
for  oral  argument  only  upon  showing  of 
good  cause  by  the  requesting  party  for 
the  failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  appUcation  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time  available 
for  discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resojved  in  an 
adjudicatory  hearing.  If  no  party  to  the 
proceeding  requests  oral  argument,  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  the  usual  procedures  in 
10  CFR  part  2.  subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  11, 1989, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Sti-eet.  NW.,  Washington, 
DC  20555.  and  at  the  Local  Public 


Document  Room.  Pennsville  Public 
Library,  190  S.  Broadway,  Pennsville, 
New  Jersey  08070. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 

Walter  R.  Butler, 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects  I/II,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  89-27445  Filed  11-21-89;  8:45  am] 

BILUNO  CODE  7S90-01-M 


OFFICE  OF  GOVERNMENT  ETHICS 

Public  Information  Collection  Form 
Revision  Submitted  for  OMB  Approval 

agency:  Office  of  Government  Ethics. 
action:  Notice  of  proposed  revision  of  a 
public  information  collection  form 
submitted  to  OMB  for  clearance. 

summary:  The  Office  of  Government 
Ethics  (OGE)  has  submitted  to  the  Office 
of  Management  and  Budget  for 
approval,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  a  proposed  revised 
version  of  a  form  that  collects 
information  from  the  public. 
DATE:  Comments  on  this  proposal 
should  be  received  by  December  22. 
1989. 

ADDRESS:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3002, 
Washington,  DC  20503,  telephone  (202/ 
FTS)  395-7316. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gressman,  Office  of 
Government  Ethics,  Suite  500, 1201  New 
York  Avenue,  NW,  Washington.  DC 
20005-3917,  telephone  (202/FTS)  523- 
5757.  A  copy  of  OGE's  request  for 
approval  from  OMB,  including  the 
proposed  revised  form,  may  be  obtained 
by  contacting  Mr.  Gressman. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Government  Ethics,  formerly 
part  of  the  Office  of  Personnel 
Management  is  now  a  separate  agency 
in  the  executive  branch  of  the  United 
States  government.  This  separate 
agency  status,  effective  October  1, 1989, 
was  provided  for  in  sections  3  and  10  of 
OGE's  1988  reauthorization  legislation, 
Public  Law  100-598,  amending  the  Ethics 
in  Government  Act,  5  U.S.C.  Appendix 
rv.  section  401. 

Section  205(b)  of  the  Ethics  in 
Government  Act  of  1978  (Pub.  L  95-521, 
as  amended),  5  U.S.C.  appendix  III, 
§  205(b),  sets  forth  certain  requirements 
to  be  met  by  a  person  requesting  to 


inspect  or  obtain  a  copy  of  an  SF  278 
Executive  Personnel  Financial 
Disclosure  Report  filed  by  high-level 
executive  branch  officials.  New 
proposed  OGE  Form  201,  Request  to 
Inspect  or  Receive  Copies  of  SF  278, 
Financial  Disclosure  Report,  will  serve 
as  the  standardized  application  form  for 
this  purpose.  This  form  is  being 
converted  from  an  Office  of  Personnel 
Management  (OPM)  form  (old  OPM 
Form  1401)  to  an  Office  of  Government 
Ethics  form  (OGE  Form  201)  and  a 
public  burden  statement  is  also  being 
added.  Approximately  360  forms  are 
completed  at  OGE  each  year  at  three 
minutes  per  response  for  a  total  public 
burden  of  18  hours.  The  OGE  Form  201 
will  be  locally  reproducible  by  executive 
branch  agencies  for  their  own  use. 

Approved;  November  17, 1989. 
Donald  E.  Campbell. 

Acting  Director.  Office  of  Government  Ethics. 
[FR  Doc.  89-27485  Filed  11-21-88;  8:45  am] 

BtLLINQ  CODC  •346-01-11 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

agency:  Physician  Payment  Review 
Commission. 

ACTKM:  Notice  of  public  meeting. 

SUMMARY:  The  Physician  Payment 
Review  Commission  %vill  hold  a  public 
meeting  on  Thursday,  November  30. 
1989,  from  9  a.m.  to  5:30  p.m.  and  on 
Friday,  December  1, 1989,  beginning  at 
8:30  a.m.  The  meeting  will  be  held  at  the 
Ramada  Renaissance  Hotel,  1143  New 
Hampshire  Avenue  NW.,  in  the  New 
Hampshire  I  and  II  meeting  rooms. 
Among  the  topics  to  be  discussed  are: 
expenditure  targets,  geographic  issues 
related  to  the  fee  schedule,  options  for 
covering  professional  liability  premium 
costs  in  the  fee  schedule,  strategies  to 
improve  medical  practice,  and 
beneficiary  financial  protection.  An 
agenda  will  be  available  November  28. 

ADDRESS:  The  Commission  office  is 
located  in  Suite  510.  2120  L  Street  NW.. 
Washington,  DC.  The  telephone  number 
is  202/653-7220. 
FOR  FURTHER  INFORMATION  CONTACT. 

Lauren  LeRoy.  Deputy  Director,  202/ 

653-7220. 

Paul  B.  GinslMirg. 

Executive  Director. 

[FR  Doc.  8fr-27411  Filed  11-21-89:  a-45  am| 
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RAILROAD  RETIREMENT  BOARD 

1990  Monthly  Compensation  Base  and 
Other  Determinations 

agency:  Railroad  Retirement  Board. 
action:  Notice. 

summary:  Pursuant  to  section  12(r)(3)  of 
the  Railroad  Unemployment  Insurance 
Act  (Act)  (45  U.S.C.  382(rJ(3)).the  Board 
gives  notice  of  the  following: 

1.  The  monthly  compensation  base 
under  section  l(k)  of  the  Act  is  $735  for 
months  in  calendar  year  1990: 

2.  The  amount  described  in  section 
l(k)  of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $1,837.50  for  base 
year  (calendar  year)  1990: 

3.  The  amount  described  in  section 
2(c]  of  the  Act  as  "an  amount  that  bears 
the  same  ratio  to  $775  as  the  monthly 
compensation  base  for  that  year  as 
computed  under  section  l(i)  of  this  Act 
bears  to  $600"  is  $949  for  months  in 
calendar  year  1990; 

4.  The  amount  described  in  section  3 
of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $1,837.50  for  base 
year  (calendar  year)  1990; 

5.  The  amount  described  in  section 
4ia-2)(i)(A)  of  the  Act  as  "2.5  times  the 
monthly  compensation  base"  is  $1,837.50 
with  respect  to  disqualifications  ending 
in  calendar  year  1990; 

6.  The  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  is  $31     .„ 
with  respect  to  days  of  unemploymertt' 
and  days  of  sickness  in- registration 
periods  beginningafter  June  30. 1990. 
DATES:  The  determinations  made  in 
notices  (1)  through  (5)  are  effective 
January  1, 1990.  The  determination  made 
in  notice  (6)  is  effective  for  registration 
periods  beginning  after  June  30, 1990. 
ADDRESS:  Secretary  to  the  Board. 
Railroad  Retirement  Board.  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  mFORMATION  CONTACT: 
Mary  R.  Bartik,  Bureau  of  Research  aod 
Analysis.  Railroad  Retirement  Board, 
844  Rush  Street,  Chicago,  Illinois  60611. 
telephone  (312)  751-4786,  (FTS)  386- 
4786. 

SUPPLEMENTARY  INFORMATION:  The 
Board  is  required  by  section  12(r)(3)  of 
the  Railroad  Unemployment  Insurance 
Act  (Act)  (45  U.S.C.  362(r)(3))  as 
amended  by  Public  Law  100-647,  to 
publish  by  December  11, 1989,  the 
compulation  of  the  calendar  year  1990 
monthly  compensation  base  (section  l(i) 
of  the  Act)  and  amounts  described  in 
sections  l(k),  2(c),  3  and  4(a-2)(i)(A)  of 
the  Act  which  are  related  to  changes  in 
the  monthly  compensation  base.  Also, 
the  Board  is  required  to  publish  by  June 
11.^  1990,  the  maximum  daily  benefit  rate 


under  section  2(a)(3)  of  the  Act  for  days 
of  unemployment  and  days  of  sickness 
in  registration  periods  begirming  after 
June  30. 1990. 

Monthly  Compensation  Base 

For  years  after  1988,  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 
the  prescribed  formula,  the  monthly 
compensation  base  increases  by 
approximately  two-thirds  of  the  growth 
in  average  national  wages.  The  monthly 
compensation  base  for  months  in 
calendar  year  1990  shall  be  equal  to  the 
greater  of  (a)  $600  and  (b)  $600 
|l  +  {(A  +  37,800)/56,700}l,  where  A 
equals  the  amount  of  the  applicable  base 
with  respect  to  tier  1  taxes  for  1990 
under  section  3231(e)(2]  of  the  Internal 
Revenue  Code  of  1988.  Section  l(i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $5. 

The  calendar  year  1990  tier  1  tax  base 
is  $50,400.  Subtracting  $37,800  from 
$50,400  produces  $12,600.  Dividing 
$12,600  by  $56,700  yields  a  ratio  of 
0.22222222.  Adding  one  gives  1.22222222. 
Multiplying  $600  by  the  amount 
1.22222222  produces  the  amount  of 
$733.33,  which  must  then  be  rounded  to 
$735.  Accordingly,  tha  monthly 
compensation  base  is  determined  to  be 
$735  for  months  in  calendar  year  1990. 

Amounts  Related  to  Changes  in  Monthly 
Compensation  Base 

For  years  after  1988.  sections  l(k). 
2(c),  3  and  4(a-2)(i)(A)  of  the  Act  contain 
formulas  for  determining  amounts 
related  to  the  monthly  compensation 
base. 

Under  section  l(k),  remuneration 
earned  from  employment  covered  under 
the  Act  cannot  he  considered  subsidiary 
remuneration  if  the  employee's  base 
year  cofoipensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  1990  monthly 
compensation  base  of  $735  produces 
$1,837.50.  Accordingly,  the  amount 
determined  under  section  l(k)  is 
$1,837.50  for  calendar  year  1990. 

Under  section  2(c).  the  maximum 
amount  of  normal  beneflts  paid  for  days 
of  unemployment  within  a  benefit  year 
and  the  maximum  amount  of  normal 
benefits  paid  for  days  of  sickness  within 
a  benefit  year  shall  not  exceed  an 
employee's  compensation  in  the  base 
year.  In  determining  an  employee's  base 
year  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  $775  as  the  monthly  compensation 


base  for  that  year  bears  to  $600  shall  be 
taken  into  account. 

The  calendar  year  1990  monthly 
compensation  base  is  $735.  The  ratio  of 
$735  to  $600  is  1.225.  Multiplying  1.225 
by  $775  produces  $949.  Accordingly,  the 
amount  determined  under  section  2(c)  is 
$949  for  months  in  calendar  year  1990. 

Under  section  3.  an  employee  shall  be 
a  "qualified  employee"  if  his  base  year 
compensation  is  not  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  1990  monthly 
compensation  base  of  $735  produces 
$1,837.50.  Accordingly,  the  amount 
determined  under  section  3  is  $1,837.50 
for  calendar  year  1990. 

Under  section  4(a-2){i)(A).  an 
employee  who  leaves  work  voluntarily 
without  good  cause  is  disqualified  from 
receiving  unemployment  benefits  until 
he  has  been  paid  compensation  of  not 
less  than  2.5  times  the  monthly 
compensation  base  for  months  in  the 
calendar  year  in  which  the 
disqualification  ends.  Multiplying  2.5  by 
the  calendar  year  1990  monthly 
compensation  base  of  $735  produces 
$1,837.50.  Accordingly,  the  amount 
determined  under  section  4(a-2)(i)(A)  is 
$1,837.50  for  calendar  year  1990. 

Maximimi  Daily  Benefit  Rate 

Section  2(a)(3)  contains  a  formula  for 
determining  the  maximum  daily  benefit 
rate  for  registration  periods  beginning 
after  June  30, 1989,  and  after  each  June    .^  , 
30  thereafter.  Under  the  prescribed  -"  " 
formula,  the  maximum  daily  benefit  rate 
increases  by  approximately  two-thirds 
of  the  growth  in  average  national  wages. 
The  maximum  daily  benefit  rate  for 
registration  periods  beginning  after  June 
30, 1990,  shall  be  equal  to  the  greater  of 
(a)  $30  and  (b)  $25  [l-|-{(A-(-600}/900}|, 
where  A  equals  the  applicable  base  with 
respect  to  tier  1  taxes  under  section  3231 
(e)(2)  of  the  Internal  Revenue  Code  of 
1988  divided  by  60,  with  the  quotient 
rounded  down  to  the  nearest  multiple  of 
$100.  Section  2(a)(3)  further  provides 
that  if  the  amount  so  computed  is  not  a 
multiple  of  $1,  it  shall  be  rounded  to  the 
nearest  multiple  of  $1. 

The  calendar  year  1990  tier  1  tax  base 
is  $50,400.  Dividing  $50,400  by  60  yields 
$840.  This  amount  is  rounded  down  to 
$800,  the  nearest  multiple  of  $100. 
Subtracting  $600  from  $800  produces 
$200.  The  ratio  of  $200  to  $900  is 
0.22222222.  Adding  1  produces 
1.22222222.  Multiplying  $25  by 
1.22222222  produces  $30.56,  which  must 
then  be  rounded  to  $31.  Accordingly,  the 
maximum  daily  benefit  rate  for  days  of 
unemployment  and  days  of  sickness 
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beginning  in  registration  periods  after 
June  30. 1990.  is  determined  to  be  $31. 

Dated:  November  14. 1969. 

By  Authority  of  the  Board. 
Beatrice  EzenU. 
Secretary  to  the  Board. 
(FR  Doc.  89-27428  Tiled  ll-21-a9:  8:45  am] 

BILUNG  CODE  790e-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relcasa  Na  34-27448;  File  Na  SR-NYSE- 
89-38] 

Self-Regulatory  Organizations;  Rllng 
and  Order  Granting  Acceierated 
Approval  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  Extension  of  the 
Effectiveness  of  Auxiliary  Closing 
Procedures  for  Expiration  Fridays  for 
an  Additional  Year 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  November  13, 1989,  the 
New  York  Stock  Exchange,  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  extend 
the  pilot  program  for  auxiliary  closing 
procedures  for  market-on-close 
("MOC")  orders  for  an  additional  year. 
These  procedures  were  approved  by  the 
Commission  on  a  pilot  basis  for  one 
year  beginning  in  November  1988  and 
extending  through  October  1989.* 

The  initial  program  specified  auxiliary 
closing  procedures  for  assisting  in 
handling  the  order  flow  associated  with 
the  expiration  of  stock  index  futures, 
stock  index  options  and  options  on 
stock  index  futures  (collectively, 
"derivative  instruments")  in  a  list  of 
pilot  stocks.*  These  procedures  were 


'  See  Securitiea  Exchange  Act  Releases  No.  26293 
(Novcioer  17, 1988).  S3  FR  47598  and  No.  2A408 
(December  2a  1088).  54  FR  343  (approving  File  No. 
SR-NYSE-88-37). 

*  Currently,  there  are  52  pilot  stocks  on  the  list 
consisting  of  the  SO  higbesl-weigfaled  Standard  ft 
Poor's  500  Index  stocks,  based  on  market  values  as 
of  November  6, 1989.  and  any  of  the  20  Maior 
Market  Index  slocks  not  among  the  SO  hi^ieal- 
weighled  stocks 


made  applicable  on  the  one  day  a  month 
that  the  derivative  products  expire 
("expiration  day"). 

In  regard  to  the  stocks  subject  to  the 
auxiliary  closing  procedures,  which 
supersede  any  mles  or  policies 
inconsistent  with  them,  the  superseding 
procedures  preclude:  (1)  Entry  of  any 
MOC  orders  relating  to  the  liquidation 
q/  any  positions  that  relate  to  a  trading 
strategy  involving  any  derivative 
instrument  after  3  p.m.'  and  (2)  entry  of 
other  MOC  orders  after  the  imbalance 
publication  unless  they  offset  the 
imbalance. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below 
and  is  set  forth  in  sections  A.  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  effectiveness  of 
the  auxiliary  closing  procedures  for 
MOC  orders  for  an  additional  year. 

Since  September  1986,  the  Exchange 
has  used  auxiliary  closing  procedures 
for  use  on  days  when  stock  index 
futures,  stock  index  options  and  options 
on  stock  index  futures  expire 
concurrently.  Since  November,  1988,  the 
Exchange  has  used  these  auxiliary 
closing  procedures  for  each  monthly 
expiration  Friday.*  Currently,  these 
procedures  require  the  entry  by  3  p.m.  of 
all  MOC  orders  in  positions  relating  to 
any  strategy  involving  any  index 
derivative  product.'  In  addition,  the 
procedures  require  the  specialist  to 
make  public  MOC  order  imbalances  of 
50,000  shares  or  more  in  the  pilot  stocks 
as  soon  as  possible  after  3  p.m.  and  then 
again  after  3:30  p.m.  Any  MOC  orders 
entered  after  3:30  p.m.  must  offset  a 
published  imbalance. 

At  the  time  the  procediires  were 
approved  by  the  Commission  in 
November  1988.  the  Exchange  had 


»  The  cut-off  time  for  the  pilot  program  was 
recently  changed  from  3:30  to  3tt).  See  Securities 
Exchange  Act  Release  No.  27040  duly  17, 1980),  S4 
FR  30806  (approving  File  No.  SR-NYSE-89-11). 

*  See  note  1,  supra. 

*  See  note  3,  supra. 


hoped  that  during  the  pilot  year  all 
options  and  futures  markets  would  base 
the  settlement  price  of  their  derivative 
products  on  opening,  rather  than  on 
closing.  Exchange  prices.  Therefore. 
because  the  settlement  price  of  certain 
derivative  products  continues  to  be 
based  on  closing  NYSE  prices,  the 
Exchange  believes  it  is  appropriate  to 
extend  the  pilot  program  for  an 
additional  year.  These  procedures  have 
proven  to  be  an  effective  and  useful 
means  of  reducing  some  of  the  volatility 
related  to  index  derivative  product 
trading  strategies  which  may  result  from 
entering  MOC  orders  to  liquidate  stock 
positions.  Accordingly,  the  Exchange 
believes  it  would  be  appropriate  to 
continue  to  use  these  procedures  on 
expiration  Fridays. 

The  statutory  basis  imder  the  Act  for 
this  proposed  rule  change  is  section 
6(b)(5),  which  requires  tfiat  the  rules  of 
the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  ^freej  NW., 
Washington,  DC  20549.^ 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  all  written  communications 
relating  to  the  proposed  rule  change 
between  the  Commission  and  any 
person,  other  than  those  that  may  Im 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C  552,  will 
be  available  for  inspection  and  copying 
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in  the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-89-38  and  should  be 
submitted  by  December  13. 1989. 

rv.  Commission's  Fmdings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  securities  exchange,  and, 
in  particular,  the  requirements  of  section 
6  '  and  the  rules  and  regulations 
thereunder.  The  MOC  procedures 
described  herein  have  been  utilized  on 
previous  quarterly  expirations  dating 
back  to  September  1986  and  on  monthly 
expirations  on  a  pilot  basis  since 
November  1988.^  These  procedures  were 
part  of  efforts  by  the  Commission  and 
the  self-regulatory  organizations  to 
address  stock  market  volatility 
associated  with  the  expiration  of  index 
derivative  products  traded  in 
conjunction  with  stocks  as  part  of  index 
derivative  instrument  trading  strategies. 
By  requiring  early  submission  of  MOC 
orders  and  disseminating  imbalances, 
the  NYSE  has  been  able  to  attract 
contra-side  interest  to  alleviate 
imbalances  caused  by  the  liquidation  of 
stock  positions  related  to  index 
derivative  product  trading  strategies. 
The  procedures  have  proven  to  be  an 
operational  success,  and  have 
contributed  significantly  to  the  smooth 
handling  of  the  increased  order  flow 
associated  with  expirations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
This  will  permit  the  pilot  program  to 
continue  on  an  uninterrupted  basis,  and 
will  allow  the  Exchange  to  apprise 
interested  parties  of  the  pilot  program 
extension  in  advance  of  the  November 
17, 1989  expiration.  In  addition,  the 
procedures  proposed  here  are  the 
identical  procedures  utilized  by  the 
NYSE  on  earlier  expirations,  and  are 
intended  to  reduce  excessive  market 
volatility  at  the  close.' 


•  15  U.S.C.  78f  (1982). 

^  See  Securitiet  Exchange  Acl  Release  No.  28406 
(December  28, 1868).  64  FR  343  (approving  File  No. 
SR-NYSE-eS-37). 

•  No  comments  were  received  on  the  proposed 
rule  which  implemented  these  procedures,  nor  on 
the  proposed  rule  change  which  changed  the  cut-off 
time  for  these  procedures  from  3:30  to  3flO.  See 
SecuriUes  Exchange  Act  ReleasM  Na  28406 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.»  that  the 
proposed  rule  change  is  approved  for  a 
one-year  period  ending  on  October  31, 
1990. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Dated-  November  16, 1980. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  89-27443  Filed  11-21-89;  8:45  amj 

WUJNO  COOe  MW-OI-M 

[Rel  No.  IC-17223;  812-7241] 

PNC  Fund;  Application 

November  15, 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant:  The  PNC  Fund  (formerly, 
NCP  Funds). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  secUon  12(d)(3)  of  the  1940  Act. 

Summary  of  Application:  The 
Applicant  seeks  an  order  permitting  the 
Applicant,  its  International  Portfolio, 
Capital  Appreciation  Portfolio  (formerly, 
the  Equity  Portfolio)  and  any  other 
present  or  future  investment  portfolio  of 
the  Applicant  to  invest  in  securities  of 
foreign  securities  firms. 

Filing  Date:  The  application  was  filed 
on  February  13, 1989  and  amended  on 
November  13, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SEC's  Secretary 
and  serving  the  Applicant  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  December  11, 
1989,  and  should  state  the  nature  of  the 
requester's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Hearing  requests  also  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  affidavits  or,  for 
lawyers,  certificates  of  service.  Requests 
for  notification  of  a  hearing  may  be 
made  by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  c/o  Jeffrey  A.  Dalke,  Esq.  or 
Eric  C.  Freed,  Esq..  Drinker,  Biddle  & 


(December  29, 1988).  54  FR  343  and  No.  27040  Quly 
17, 1980),  54  FR  30806.  respectively. 

•  15  UAC  78«(b)(2)  (1982). 

••  17  CFR  20a3O-3(a)(12)  (1080). 


Reath,  1100  PN6  Building,  Broad  & 
Chestnut  Streets.  Philadelphia, 
Pennsylvania  19107. 

FOR  FURTHER  tNFORMATION  CONTACT! 

Staff  Attorney  Cathey  Baker.  (202)  272- 
3033  or  Branch  Chief  Karen  L.  Skidmore, 
(202)  272-3023  (Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  apphcation  is 
available  for  a  fee.  One  may  obtain  a 
copy  by  going  to  the  SEC's  Public 
Reference  Branch  or  by  telephoning  the 
SEC's  commercial  copier,  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations: 

1.  The  Applicant,  a  Massachusetts 
business  trust,  is  an  open-end 
management  investment  company 
registered  under  the  1940  Act.  The 
Applicant  is  currently  comprised  of 
seven  investment  portfolios.  The 
investment  objective  of  the  International 
Portfolio  is  long-term  capital 
appreciation  and.  secondarily,  income. 
The  International  Portfolio  invests 
primarily  in  equity  and  debt  securities  of 
foreign  issuers.  The  investment 
objective  of  the  Capital  Appreciation 
Portfolio  (formerly,  the  Equity  Portfolio) 
is  long-term  growth  of  capital  and, 
secondarily,  current  income  and 
dividend  growth  potential.  The  Capital 
Appreciation  Portfolio  invests  primarily 
in  high  quality  equity  securities.  The 
investment  adviser  of  the  International 
and  Capital  Appreciation  Portfolios  is 
Provident  Institutional  Management 
Corporation,  a  wholly-owned  subsidiary 
of  Ptovident  National  Bank.  Provident 
Capital  Management,  Inc.  serves  as  sub- 
adviser  to  the  International  Portfolio 
and  The  Central  Trust  Company,  N.A. 
serves  as  sub-adviser  to  the  Capital 
Appreciation  Portfolio. 

2.  In  order  to  diversify  the  Portfolios 
further,  the  Apphcant  proposes 
investments  in  equity  and  convertible 
debt  securities  of  foreign  issuers  that,  in 
their  most  recent  fiscal  year,  derived 
more  than  15%  of  their  gross  revenues 
from  their  activities  as  a  broker,  dealer, 
underwriter  or  investment  adviser.  The 
Applicant  will  comply  with  each  of  the 
requirements  of  proposed  amended  Rule 
12d3-l  under  the  1940  Act,  Investment 
Company  Act  Release  No.  17096  (August 
3, 1989)  ("Proposed  Amended  Rule  12d3- 
1"),  including  those  requirements  for 
foreign  securities  set  forth  in  Proposed 
Amended  Rule  12d3-l(b)(5). 

Applicant's  Legal  Analysis: 

3.  Section  12(d)(3)  of  the  1940  Act 
makes  it  unlawfiil  for  a  registered 
investment  company  to  purchase 


II 
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securities  which  are  issued  by  a  broker, 
dealer  or  underwriter  of  securities 
unless  the  issuer  is,  in  turn,  wholly 
owned  by  investment  companies.  Rule 
12d3-l  currently  provides  in  relevant 
part  that  an  Investment  company  may 
purchase  securities  issued  by  companies 
deriving  more  than  15%  of  their  gross 
revenues  from  securities-related 
activities  if  certain  quantitative  and 
qualitative  conditions  are  met.  In  the 
case  of  equity  securities,  one  qualitative 
condition  provides  that  the  stock 
acquired  be  a  "margin  security,"  as 
defined  in  Regulation  T  issued  by  the 
Board  of  Governors  of  the  Federal 
Reserve  Board.  The  "margin  security" 
requirement  of  Rule  12d3-l  limits  the 
ability  of  an  investment  company  to 
invest  in  securities  issued  by  foreign 
securities  companies.  Proposed 
Amended  Rule  12d3-l  is  based  upon  the 
Commission's  determination  that 
broader  exemptive  relief  from  section 
12(d)(3)  is  appropriate. 

Applicant's  Conditions: 

The  Applicant  agrees  to  the  following 
condition  to  any  order  granting  the 
requested  relief: 

1.  The  Applicant  will  comply  with  the 
provisions  of  Rule  12d3-l,  as  such  rule  is 
currently  proposed  (Investment 
Company  Act  Release  No.  17096.  August 
3, 1989;  54  FR  33027,  August  11, 1989), 
and  as  it  may  be  reproposed.  adopted  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-27441  Filed  11-21-89;  8:45  am) 
mxiNQ  cooc  WIO-OI-M 


[ReL  No.  IC-17221;  811-1466] 

Pioneer  Scout;  Application  for 
Deregistration 

November  IS.  1989. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  Pioneer  Scout 
("Apphcant"). 
Relevant  1940  Act  Section:  Section 

8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 

Filing  Dates:  The  apphcation  on  Form 
N-8F  was  filed  on  July  6. 1989. 


Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  14, 1989.  and  shoidd  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  60  State  Street  Boston 
Massachusetts  02109. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Copeland.  Legal  Technician, 
(202)  272-3009.  or  Max  Berueffy,  Branch 
Chief.  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  organized  as  a 
Massachusetts  business  trust  and  is 
registered  as  an  open-end  diversified 
management  investment  company  under 
the  1940  Act.  On  May  16. 1984, 
Applicant  filed  a  Notification  of 
Registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  1940  Act  On  that 
same  date,  Applicant  filed  a  registration 
statement  on  Form  N-IA  under  the 
Securities  Act  of  1933  with  respect  to  an 
indefinite  number  of  Apphcant's 
common  shares  of  beneficial  interest. 
Applicant's  registration  statement  was 
declared  effective  on  July  16, 1984. 
Applicant  has  never  made  a  public 
offering  of  its  securities. 

2.  Applicant  was  organized  as  a 
wholly-owmed  subsidiary  of  Pioneer 
Fund,  Inc.  (812-5693),  a  registered 
investment  company.  See  Investment 
Company  Act  Rel.  Nos.  13862A  and 
13922A  (April  3, 1984  and  May  2. 1984). 
It  was  intended  that  Applicant  would  be 
spun  off  to  Pioneer  Fund's  shareholders 
in  1989,  but  intervening  changes  in 
federal  tax  laws  made  the  spin-oR 
disadvantageous.  The  Trustees  of 
Pioneer  Fund,  Inc.  decided  not  to  spin 
0^  the  Applicant  and  the  staff  of  the 


Division  of  Investment  Management 
issued  a  "no-action  letter"  dated  May 
15. 1989  with  respect  to  that  decision. 
Applicant  states  that  it  was  liquidated 
into  its  parent  company,  Pioneer  Fund, 
Inc.  on  June  16, 1989. 

3.  Apphcant  has  no  shareholders, 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged 
nor  does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  89-27442  Filed  11-21-89:  8:45  amj 

BIUJNQ  CODE  MIO-OI-H 


SMALL  BUSINESS  ADMINISTRATION 

Region  IV  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Birmingham,  will  hold  a  public 
meeting  from  9:30  a.m.  to  1  p.m.  on 
Friday,  December  8. 1989.  in  the 
Conference  Room  of  the  Birmingham 
District  Office.  2121  8th  Avenue.  North, 
Suite  200.  Birmingham,  Alabama,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  ftirther  information,  write  or  call 
James  C.  Barksdale,  District  Director, 
U.S.  Small  Business  Administration. 
2121  8th  Avenue.  North,  Suite  200, 
Birmingham,  Alabama  35205-2398. 
phone  (205)  731-1341. 

Dated:  Novemt>er  15. 1989. 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  89-27393  Filed  11-21-89:  8:45  amj 

WLUNO  CODE  MOS-OI-M 


Region  VI  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  New  Orleans,  will  hold  a  public 
meeting  at  10  a.m.  on  Friday,  December 
8, 1989,  at  the  Small  Business 
Administration  office.  1661  Canal  Street. 
Suite  2000,  New  Orleans.  Louisiana,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
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Small  Business  Administration  or  others 
present. 

For  further  information,  write  or  call 
Abby  H.  Carter.  District  Director.  U.S. 
Small  Business  Administration.  1661 
Canal  Street,  Suite  2000,  New  Orleans, 
i^uisiana  70112-2890.  phone  (504)  589- 
2744. 

Dated:  November  15. 1989. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  89-27394  Filed  11-21-89;  8:45  am] 

nUJNO  COOC  MttS-OI-M 


Region  VI  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Dallas,  will  hold  a  public  meeting  at  9 
a.m.  on  Friday,  December  8. 1989,  at  the 
Business  Resource  Center,  4601  North 
19th  Street.  Waco.  Texas,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration  or  others 
present. 

For  further  information,  write  or  call 
James  S.  Reed.  District  Director,  U.S. 
Small  Business  Administration.  1100 
Commerce  Street,  Room  3C38.  Dallas, 
Texas  75242,  phone  (214)  767-0605. 

Dated:  November  15, 1989. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  89-27395  Filed  11-21-89;  8:45  am] 

BILUNQ  COOE  M2S-01-M 


Region  t  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Montpelier,  will  hold  a  public  meeting 
at  10-JO  ajn.  on  Thursday,  December  7, 
1989,  at  the  Inn  at  Essex,  Essex  Junction. 
Vermont,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Ora  H.  Paul,  District  Director,  U.S.  Small 
Business  Administration,  Federal 
Building,  87  State  Street,  P.O.  Box  605, 
Montpelier,  Vermont  05602,  phone  (802) 
828-4422. 

Dated:  November  15, 1988. 
(ean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  89-27396  Filed  11-21-89;  a-45  am] 

BILUNO  COOC  I02S41-M 


U,S.  SMALL  BUSINESS 
ADMINISTRATION 


Region  VI  Advisory  Council;  PubHc 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Corpus  Christi,  will  hold  a  public 
meeting  at  1  p.m.  on  Tuesday,  December 
19, 1989,  at  the  Government  Plaza,  400 
Mann  Street.  Suite  403,  Fourth  Floor, 
Corpus  Christi,  Texas,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration  or  others 
present. 

For  further  information,  write  or  call 
David  Royal,  Business  Development 
Specialist,  U.S.  Small  Business 
Administration,  Government  Plaza,  400 
Mann  Street,  Suite  403,  Corpus  Christi, 
Texas  78401,  phone  (512)  888-3333. 

Dated-  November  15, 1989. 
Jean  M.  Nowali, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  eO-27307  Filed  11-21-88;  8:45  am] 

BHllNO  COOE  M2S-d>-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  VI  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Lower  Rio  Grande  Valley,  will  hold  a 
public  meeting  at  9  a.m.  on  Wednesday, 
December  13, 1989,  at  the  Small 
Business  Administration  Conference 
Room.  NCNB  Texas  Bank  Building,  222 
E.  Van  Buren,  Suite  500,  Hariingen, 
Texas,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration  or 
others  present. 

For  further  information,  write  or  call 
Miguel  A.  Cavazos,  District  Director, 
U.S.  Small  Business  Administration,  222 
E.  Van  Bxiren,  Suite  500.  Hariingen, 
Texas  78550,  phone  (512)  427-8625. 

Dated:  November  15, 1989. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc  89-27396  Filed  11-21-88;  8:45  am] 

BtLUNQ  COOC  MOi-OMI 


Michigan  Tech  Capital  Corp^  License 
Revocation 

lUcense  No.  05/05-01691 

Notice  is  hereby  given  that  Michigan 
Tech  Capital  Corporation  (MTCC),  801 

Sharon  Avenue,  Houghton,  Michigan 


49931,  has  had  its  license  revoked  and 
no  longer  operates  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  MTCC  was  licensed 
by  the  Small  Busine'^  Administration  on 
August  20, 1982. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  revocation 
was  effective  November  2, 1989  and 
accordingly,  all  rights,  privileges  and 
franchises  derived  therefrom  have  been 
terminated. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  16, 1989.      *\ 
Robert  G.  Lineberry,  v 

Deputy  Associate  Administrator  for 

Investment. 

[FR  Doc.  89-27399  Filed  ll-21-«9;  &45  am] 

BIUJNO  COOC  •02S-0t-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  89-0721 

National  Offshore  Safety  Advisory 
Committee;  Subcommittee  Meeting 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  subcommittee 

meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C.  App  2),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Offshore  Safety  Advisory 
Committee  (NOSAC)  Subcommittee  on 
Subchapter  W  (Lifesaving  Equipment  for 
Large  Inspected  Vessels,  including 
MODUs  and  OSVs).  The  meeting  will  be 
held  on  December  4, 1989  in  room  2317. 
1010  Common  St..  New  Orleans. 
Louisiana.  The  meeting  is  scheduled  to 
begin  at  9:00  a.m.  The  Subcommittee 
plans  to  discuss  the  subchapter  W 
Notice  of  Proposed  Rulemaking 
published  on  April  21, 1989  (CGD  84- 
069,  54  FR  16198).  The  Coast  Guard  will 
actively  participate  by  explaining  the 
proposal  and  answering  questions. 
Comments  for  the  record  on  the 
rulemaking  will  not  be  received  at  this 
meeting. 

Attendance  is  open  to  the  public.  The 
meeting  will  be  informal,  and  at  the 
discretion  of  the  Chairman,  members  of 
the  public  may  participate  in  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Maride,  Chief,  Survival 
Systems  Branch.  U.S.  Coast  Guard  (G- 
MVI-3).  2100  Second  St..  SW.. 
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Washington.  DC  2059S-0001.  Telephone: 
(202)  267-1444.  Facsimile  (24-hour 
automatic  operation):  (202)  267-1069. 

Dated:  November  15, 1989. 
M.|.  Schiro. 

Captain,  US.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  89-27388  Filed  11-21-89:  8:45  am] 
BtLUm  COOC  4S10-14-II 


ICGDI  89-136] 

New  York  Hart>or  Traffic  Management 
Advisory  Committee;  Meeting 

agency:  Coast  Guard  DOT. 
action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  USC  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  New 
York  Harbor  Traffic  Management 
Advisory  Committee  to  be  held  on 
December  13, 1989,  in  the  Conference 
Room,  second  floor,  U.S.  Coast  Guard 
Marine  Inspection  Office,  Battery  Park, 
New  Yoric,  New  York,  beginning  at  10 
a.m. 

The  agenda  for  this  meeting  of  the 
New  York  Harbor  Traffic  Management 
Advisory  Committee  is  as  follows: 

1.  Introductions. 

2.  Update  of  Navy  Homeport  Project, 
Restricted  Area  in  Anchorage  Grounds  23-A 
and23-B. 

3.  New  Jersey  State  Police  Marine  Unit 
presentation. 

4.  Update  Newark  Bay  dredging  status. 

5.  Update  Kill  Van  Kull  Dredging  Project. 

6.  Topics  from  the  floor. 

7.  Review  of  agenda  topics  and  selection  of 
date  for  next  meeting. 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander,  First 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor. 
Members  of  the  Committee  serve 
voluntarily  without  compensation  from 
the  Federal  Government. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  so  notify  the 
Executive  Director  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Comrr.inee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  L  Brooks, 
USCG,  Executive  Secretary.  NY  Harbor 


Traffic  Management- Advisory 
Committee,  Port  Safety  Office,  Building 
109,  Governors  Island,  New  York,  NY 
10004;  or  by  calling  (212)  668-7834. 

Dated:  November  13, 1989. 
R.I.  Rybadd. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District 
[FR  Doc.  89-27429  Filed  11-21-89;  8:45  am] 
BUXmO  COOC  4SW-14-H 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Calhou  and  Union  Counties,  Arkansas 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  not 
be  prepared  for  the  replacement  of  a 
bridge  over  the  Ouachita  River  in 
Calhoun  and  Union  Counties,  Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.G.  Fairbrother,  Division 
Administrator,  Federal  Highway 
Administration.  3128  Federal  Office 
Building,  Little  Rock.  Arkansas  72201. 

SUPPLEMENTARY  INFORMATION:  On 

March  17, 1989  the  FHWA  issued  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  replace  an  existing 
historic  bridge  structure  over  the 
Ouachita  River  on  U.S.  Highway  167  in 
Calhoun  and  Union  Counties,  Arkansas. 

The  decision  to  prepare  an  EIS  was 
based  upon  the  anticipation  of  a  single 
significant  impact — the  removal  of  a 
historic  bridge.  Subsequent  coordination 
with  the  State  Historic  Preservation 
Officer  and  the  Advisory  Council  on 
Historic  Preservation  resulted  in  a 
determination  that  removal  of  the  bridge 
is  not  a  significant  impact  and  therefore 
the  preparation  of  an  Envionmental 
Assessment  and  subsequent  Finding  of 
No  Significant  Impact  is  the  appropriate 
avenue  for  processing  this  proposed 
project. 

The  U.S.  Coast  Guard,  U.S.  Army 
Corps  of  Engineers  and  U.S. 
Environmental  Protection  Agency  are 
cooperating  agencies  for  this  project.  No 
significant  environmental  impacts  have 
been  identified  so  the  notice  of  intent  to 
prepare  an  EIS  is  recinded. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 


Issued  on  November  13. 1960. 
EdLydick. 

District  Engineer,  Federal  Highway 
Administration. 
[FR  Doc  89-27427  Filed  11-21-89  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
(Number  101-OSl 

Reporting  Relationships  and 
Supervision  of  Officials,  Offices  and 
Bureaus,  Delegation  of  Certain 
Authority,  and  Order  of  Succession  In 
the  Department  of  the  Treasury 

Dated:  October  27, 1989. 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treastiry.  including 
the  authority  vested  in  me  by  31  U.S.C. 
321(b),  it  is  ordered  that: 

1.  The  Deputy  Secretary  shall  report 
directly  to  the  Secretary. 

2.  The  Assistant  Secretary  (Policy 
Management]  and  Counselor  to  the 
Secretary  shall  report  directiy  to  the 
Secretary,  except  that  with  respect  to 
supervision  of  the  Executive  Secretariat 
the  Assistant  Secretary  (Policy 
Management)  and  Counselor  to  the 
Secretary  shall  report  through  the 
Deputy  Secretary  to  the  Secretary. 

3.  The  following  officials  shall  report 
through  the  Deputy  Secretary  to  the 
Secretary  and  shall  exercise  supervision 
over  those  officers  and  organizational 
entities  set  forth  on  the  attached 
organizational  chart; 

Under  Secretary  (International  Affairs] 

Under  Secretary  (Finance) 

General  Counsel 

Assistant  Secretary  (Enforcement) 

Assistant  Secretary  (Legislative  Affairs) 

Assistant  Secretary  (Management) 

Assistant  Secretary  (Public  Affairs  and 

Public  Liaison] 
Assistant  Secretary  (Tax  Policy) 
Inspector  General 
Treasurer  of  the  United  States 
Comptroller  of  the  Currency 
Commissioner  of  Internal  Revenue 
Director,  Office  of  Thrift  Supervision 

4.  The  Tax  Legislative  Counsel  and 
International  Tax  Counsel  provide 
counsel  directly  to  the  Assistant 
Secretary  (Tax  Policy),  but  are 
supervised  by  the  General  Counsel  as 
part  of  the  Department's  Legal  Division. 

5.  The  Deputy  Secretary  is  authorized, 
in  that  official's  own  capacity  and  at 
official's  own  tide,  to  perform  any 
functions  the  Secretary  is  authorized  to 
perform  and  shall  be  responsible  for 
referring  to  the  Secretary  any  matter  on 
which  action  would  appropriately  be 
taken  by  the  Secretary. 
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6.  The  Under  Secretaries,  the  General 
Counsel,  and  the  Assistant  Secretaries 
are  authorized  to  perform  any  functions 
the  Secretary  is  authorized  to  perform. 
Each  of  these  officials  will  ordinarily 
perform  under  this  authority  only 
functions  which  arise  out  of,  relate  to.  or 
concern  the  activities  or  functions  of,  or 
the  laws  administered  by  or  relating  to, 
the  bureaus.  ofHces.  or  other 
organizational  units  over  which  the 
incumbent  has  supervision.  Each  of 
these  officials  shall  perform  under  this 
authority  in  their  own  capacity  and  their 
own  title  and  shall  be  responsible  for 
referring  to  the  Secretary  any  matter  on 
which  action  would  appropriately  be 
taken  by  tlie  Secretary.  Any  action 
heretofore  taken  by  the  Deputy 
Secretary  or  any  of  these  officials  in  the 


incimibent's  own  title  is  hereby  affirmed 
and  ratified  as  the  action  of  the 
Secretary. 

7.  The  following  officials  shall,  in  the 
order  of  succession  indicated,  act  as 
Secretary  of  the  Treasury  in  case  of  the 
death,  resignation,  absence  or  sickness 
of  the  Secretary  and  other  officers 
succeeding  the  incumbent,  until  a 
successor  is  appointed,  or  until  the 
absence  or  sickiiess  shall  cease: 

a.  Deputy  Secretary; 

b.  Under  Secretary  (International 
Affairs); 

c.  Under  Secretary  (Finance); 

d.  Assistant  Secretary  (Policy 
Management)  and  Counselor  to  the 
Secretary; 

e.  General  Counsel;  and 


f.  Assistant  Secretaries,  appointed  by 
the  President  with  Senate 
confirmation,  in  the  order  designated 

by  the  Secretary. 

8.  Treasury  Order  101-05.  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury,"  dated  July  25, 1989.  is 
superseded  as  of  this  date.  To  the  extent 
that  any  provision  of  any  other  Order  of 
the  Department  is  inconsistent  with  any 
provison  of  this  Order,  the  provisions  of 
this  Order  shall  govern. 
Nicholas  F.  Brady. 
Secretary  of  the  Treasury. 

Attachmept. 
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Sunsnine  Act  Meetings 


Federal  Regiflter 

Vol.  54.  No.  224 

Wednesday,  November  22,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  17, 1989. 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

November  30, 1989. 

PLACE:  Room  600. 1730  K  Street,  NW, 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following. 

1.  Dennis  Wagner  v.  Pittston  Coal  Group, 
at  al.  Docket  No.  VA  88-21-D.  (Issues 
include  whether  MSHA  and  its  agent  are 
"persons"  under  section  105(c)  of  the  Mine 
Act  and  are  subject  to  the  discriminatory 
prohibitions  of  section  105(c). 


2.  Possible  revisions  to  Commission 
Procedural  Rules. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  9  2706.160(d). 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300  for 
TDD  relay  1-800-877-8339  (Toll  Free). 
Jean  H.  Ellen, 
Agenda  Clerk. 
[FR  Doc.  89-27607  Filed  11-20-89;  1:16  pm] 

MLLINO  COOE  673S-01-M 

NATIONAL  MEDIATION  BOARD 

TIME  AND  DATE:  2:00  p.m..  Wednesday. 

December  6, 1989. 

PLACE:  Board  Hearing  Room  8th  Floor, 

1425  K.  Street.  NW..  Washington.  DC. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of 
November,  1989. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Charles  R.  Barnes. 
Executive  Director.  Tel:  (202)  523-5920. 

Date  of  Notice:  November  16. 1989. 
Charles  R.  Barnes, 

Executive  Director.  National  Mediation 
Board. 
[FR  Doc.  89-27582  Filed  11-20-89;  11:29  am] 
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Part  II 

I  n    mnmental 
Protection  Agency 


40  CFR  Part  148  et  al. 

Land  Disposal  Restrictions  For  Third 

Scheduled  Wastes;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  148, 261.  264,  265, 268, 
and  271 

[SWH-FRL-3643-4;  EPA/OSW-FR-89-020) 

Land  Disposal  Rastrlctions  for  Third 
Scheduled  Wastes 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  Pursuant  to  RCRA  section 
3004(g](5],  EPA  is  proposing  to  prohibit 
the  land  disposal  of  certain  hazardous 
wastes  listed  in  40  CFR  268.12  (the  third 
one-third  of  the  schedule  of  restricted 
hazardous  wastes,  hereafter  known  as 
the  Third  Third).  Today's  action 
proposes  treatment  standards  and 
prohibition  effective  dates  for  these 
wastes,  as  well  as  for  some  of  the 
wastes  listed  in  SS  268.10  and  268.11 
(First  Third  and  Second  Third),  and  for 
two  newly  Hsted  wastes.  The  Agency 
also  is  proposing  prohibition  effective 
dates  for  these  wastes  when  they  are 
injected  into  deep  underground  wells 
regulated  under  40  CFR  148.  If  these 
proposed  actions  are  finalized,  Third 
Third  wastes  can  be  land  disposed  after 
the  applicable  effective  dates  if  the 
respective  treatment  standards  are  met, 
or  if  disposal  occurs  in  units  that  satisfy 
the  statutory  no  migration  standard. 

The  Agency  is  also  proposing  certain 
interpretations  of  general  applicability. 
The  most  important  of  these  involve: 
implementation  of  the  dilution 
prohibition;  whether  wastes  formerly 
excluded  by  the  Bevill  Amendment  are 
to  be  considered  newly  identified  or 
listed  for  purposes  of  the  land  disposal 
restrictions:  applicability  of  California 
hst  prohibitions  to  Third  Third  wastes 
that  receive  national  capacity  variances; 
and  applicability  of  the  California  list 
prohibitions  to  newly  identified  or  listed 
wastes.  EPA  is  also  proposing  to  clarify 
the  scope  of  paragraphs  (c)  and  (d)  of  40 
CFR  261.33  (commercial  chemicals  that 
are  hazardous  wastes  when  discarded) 
due  to  the  possible  lack  of  clarity  that 
became  apparent  in  the  course  of 
establishing  treatment  standards  for 
these  wastes. 

DATE:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  January 
8,1990. 

ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to  EPA  RCRA  Docket  (OS- 
305),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  Place  the  Docket  Number  F- 
89-LD12-FFFFF  on  your  comments.  The 


EPA  RCRA  Docket  is  located  in  Room 
2427, 401  M  Street.  SW.  Washington.  DC 
20460.  The  docket  is  open  from  9:00  a  jn. 
to  4:00  p.m.,  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (202)  475- 
9327.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory 
document  at  no  cost  Additional  copies 
cost  $.20  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  contact  the 
RCRA  Hotline.  Office  of  Solid  Waste. 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW.,  Washington,  DC 
20460;  Telephone:  800-424-9346  (toll- 
free)  or  202-382-3000  locally. 

For  information  on  specific  aspects  of 
this  proposed  rule,  contact  Robert 
Scarberry  or  Michaelle  Wilson,  Office  of 
Solid  Waste  (OS-333).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-4770.  For  specific  information  on 
BOAT  treatment  standards,  contact 
Larry  Rosengrant,  Office  of  Solid  Waste 
(OS-322),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  (202)  382-7917.  For  specific 
information  on  the  Underground 
Injection  Control  Program  and 
hazardous  waste  injection  wells,  contact 
Bruce  Kobelski,  Office  of  Drinking 
Water  (WH-550),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-7275. 
For  specific  information  on  capacity 
determinations  or  national  variances, 
contact  Jo-Ann  Bassi.  Office  of  Solid 
Waste  (OS-322),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  (202)  475-6673. 
SUPPLEMENTARY  INFORMATION: 

Outline 

L    Background 

A.  Sunimary  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  and  the 
Land  Disposal  Restrictions  Framework 

1.  Statutory  Requirements 

2.  Applicability  to  Injected  Wastes 

3.  Solvents  and  Dioxins 

4.  California  List  Wastes 

5.  Disposal  of  Solvents,  Dioxins,  and 
California  List  Wastes  in  Injection  Wells 

6.  Scheduled  Wastes 

7.  Newly  Identified  and  Listed  Wastes 

B.  Regulatory  Framework 

1.  Applicability 

2.  Treatment  Standards 

3.  National  Capacity  Variances  from  the 
Effective  Dates 

4.  Case-By-Case  Extensions  of  the 
Effective  Dates 

5.  "No  Migration"  Exemptions  from  the 
Restrictions 

6.  Variances  from  the  Treatment 
Standards 

7.  Exemption  for  Treatment  m  Surface 
Impoundments 


8.  Storage  of  Prohibited  Wastes 

9.  "Soft  Hammer"  Provisions 

II.  Summary  of  Today's  Proposed  Rule 

A.  Applicability  of  Proposed  Treatment  ' 
Standards 

B.  ApplicabiHty  of  Today's  Proposed  Rule  to 
Class  I-H  Hazardous  Waste  Injection 
Wells  Regulated  Under  40  CFR  148 

C.  Characteristic  Wastes 

D.  Proposed  Treatment  Standards  for  Multi- 
Source  Leachate 

E.  Mixed  (Hazardous/Radioactive]  Wastes 

F.  Applicability  of  Today's  Proposed  Rule  to 
Mineral  Processing  Wastes 

G.  Proposed  Alternative  Treatment 
Standards  for  Lab  Packs 

H.    Nationwide  Variances  from  the  Effective 

Date 
L    Best  Demonstrated  Available 

Technologies  (BDAT) 
].    Determining  when  Dilution  is 

Impermissible 
K.    Other  Impermissible  Dilution  Issues 
L    Storage  Prohibition 
M.    Generator  Notification  Requirements 
N.    Waste  Analysis  Requirements 

0.  Modification  to  the  Framework:  Waste 
Analysis  Plans  and  Treatment/Disposal 
Facihty  Testing  Requirements 

P.    Clarification  of  "P"  and  "U"  Solid  Wastes 
Q.    Applicability  of  California  List 

Prohibitions  After  May  8, 1990 
m.  Detailed  Discussion  of  Today's 
Proposed  Rule 
A.    Development  and  Identification  of 

Treatment  Standards 

1.  General  Applicability  of  Treatment 
Standards  and  Overview  of  Remainder 
of  this  Preamble  Section 

a.  Restrictions  on  the  Use  of  Technologies 
Identified  as  BDAT 

b.  Applicability  of  Treatment  Standards 
to  Treatment  Residues  Identified  as 
"Derived-Prom"  Wastes  and  to  Waste 
Mixtures 

c.  Wastewatv.r  Versus  Nonwastewater 
Standards 

d.  Transfer  of  Treatment  Standards 

e.  Analytical  Requirements  and 
RelaUonship  of  PQLs  to  BDAT 

f.  Treatment  Standards  Based  on  Single 
Facihty  Data,  Grab  Samples  Versus 
Composite  Samples,  and  Waste  Analysis 
Plans 

g.  General  Issues  Pertaining  to 
Development  of  Treatment  Standards  for 
Characteristic  Wastes 

h.    General  Issues  Pertaining  to  all 

Remaining  U  and  P  Wastes 
i.    Procedures  for  Requesting  Additional 

Data  on  Specific  Treatment  Standards 

2.  Proposed  Treatment  Standards  for 
Halogenated  Organic  Wastes 

a.  Introduction 

b.  Halogenated  Aliphatics 

c.  Halogenated  Pesticides  and 
Chlorobenzenes 

d.  Halogenated  Phenolics 

e.  Brominated  Organics 

f.  Miscellaneous  Halogenated  Organics         ' 

3.  Proposed  Treatment  Standards  for 

Additional  Organic  Wastes 

a.  Introduction 

b.  Aromatics  and  Other  Hydrocarbons 

c.  Polynuclear  Aromatic  Hydrocarbons 
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d.  Phenolics 

e.  Oxygenated  Hydrocarbons  and 
Heterocyclics 

f.  Organo-Nitrogen  Compounds 

g.  Organo-Sulfur  Compounds 

h.  Wastes  of  a  "Pharmaceutical"  Nature 

4.  Proposed  Treatment  Standards  for 

Ignitable,  Corrosive,  and  Reactive 
Wastes 

a.  Introduction 

b.  Ignitable  Characteristic  Wastes 
c  Corrosive  Characteristic  Wastes 

d.  Reactive  Characteristic  Wastes 

e.  Effect  of  Treatment  Standards  on 
Disposal  Provisions  in  40  CFR  264  and 
265  for  Ignitable  and  Reactive  Wastes 

f.  U  and  P  Wastes  thai  are  Potentially 
Reactive 

5.  Proposed  Treatment  Standards  for  Metal 

Wastes 

a.  Introduction 

b.  Arsenic  and  Selenium 

c.  Barium 

d.  Cadmium 

e.  Chromium 
f.Uad 

g.  Mercury 
h.  Silver 

i.  Thallium 
\.  Vanadium 

6.  Proposed  Treatment  Standards  for 

Additional  Waste  Code-Specific 
Treatability  Groups 

a.  Cyanide  Wastes 

b.  F024  and  F025 

c.  Wastes  from  Inorganic  Pigment 
Production 

d.  K015 

e.  K022,  K025.  K026.  K035,  and  K083 

f.  K036  and  K037 

g.  K044,  K045.  K04e,  K047 
h.  K060 

i.Koei 

i.K069 

k.  Revisions  to  K086 
I.KIOO 
m.  Gases 

n.  Revision  of  Petroleum  Refining  Wastes 
o.  Additional  Treatment  Standards  for  F002 
andPOOS 

7.  Development  of  Treatment  Standards  for 

Leachate 

a.  Background 

b.  Development  of  Proposed  Treatment 
Standards 

c  Proposed  Treatment  Standards  Based  on 
Option  Two 

d.  Multi-Source  Leachate  that  Exhibits  a 
Characteristic  of  Hazardous  Wastes 

e.  Multi-Source  Leachate  Containing 
Dioxins  and  Furans 

f.  Separate  Waste  Code  for  Multi-Source 
Leachate 

8.  Clarification  of  Applicability  of  Treatment 

Standards  to  Soil  and  Debris 

9.  Treatment  Standards  for  Lab  Packs 
B.  Capacity  Determinations 

1.  Determination  of  Alternative  Capacity  and 
Effective  Dates  for  Surface  Land- 
Disposed  Wastes  for  which  Treatment 
Standards  are  Proposed 

a.  Total  Quantity  of  Land-Disposed  Wastes 

b.  Required  Alternative  Capacity  for 
surface  Land-Disposed  Wastes 

c.  Capacity  Currently  Available  and 
Effective  Dates 


2.  Capacity  Determination  for  Underground 

Injected  Wastes 

3.  Contaminated  Soil  and  Debris  Capacity 

Variance 

C.  Characteristic  Wastes 

1.  General  Considerations 

2.  Treatment  Below  Characteristic  levels 

3.  Overlap  of  Standards  for  Listed  Wastes 

that  Also  Exhibit  a  Characteristic 

D.  Mixed  (Hazardous/Radioactive)  Wastes 

E.  Apphcability  of  Today's  Proposed  Rule  to 

Mineral  Processing  Wastes 

F.  Clarification  of  "P"  and  "U"  Solid  Wastes 

G.  Determining  When  Dilution  is  Permissible 
H.  Other  Dilution  Issues 

I.  Storage  Prohibition 

).  Generator  Notification  Requirements 

K.  Modification  to  the  Framework:  Waste 

Analysis  Plans  and  Treatment/Disposal 

Facility  Testing  Requirements 
L  Testing  of  Wastes  Treated  in  90-Day  Tanks 

or  Containers 
M.  Applicability  of  California  List 

Prohibitions  after  May  8, 1990 

1.  Application  of  the  California  List 

Prohibitions  During  Capacity  Variance 
on  Superseeding  Standards 

2.  Application  of  California  List  Prohibitions 

to  Newly  Identified  or  Listed  Wastes 

IV.  State  Authority 

A.  Applicability  of  Rules  in  Authorized  States 

B.  Effect  on  State  Authorizations 

C.  State  Implementation 

V.  Effect  of  the  Land  Disposal  Restrictions 
Program  on  Other  Environmental  Programs 

A.  Discharges  Regulated  Under  the  Clean 

Water  Act 

B.  Discharges  Regulated  Under  the  Marine 

Protection,  Research,  and  Sanctuaries 
Act 

C.  Wellhead  Protection  Regulated  Under  the 

Safe  Drinking  Water  Act 

D.  Air  Emissions  Regulated  Under  the  Clean 

Air  Act 

E.  Clean  Up  Actions  Under  the 

Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

F.  Applicability  of  Treatment  Standards  to 

Wastes  from  Pesticides  Regulated  Under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act 

G.  Regulatory  Overlap  of  Polychlorinated 

Biphenyls  (PCBs)  Under  the  Toxic 
Substances  Control  Act  and  Resource 
Conservation  and  Recovery  Act 

VI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis — Surface 

Disposed  Wastes 

1.  Overview  of  Affected  Wastes,  Facilities, 

and  Management 

a.  Quantity  of  Affected  Waste 

b.  Affected  Facilities 

0.  Waste  Management  Practices 

2.  Benefits  of  the  Proposed  Rule 

a.  Human  Health  Benefits 

b.  Safety  Benefits 

c.  Environmental  Benefits 

3.  CosU 

4.  Economic  Impacts 

B.  Regulatory  Flexibility  Analysis — Surface 

Disposed  Wastes 

C.  Regulatory  Impact  Analysis — Underground 

Injected  Wastes 

D.  Regulatory  Flexibility  Analysis — 

Underground  Injected  Wastes 


E.  Paperwork  Reduction  Act 

F.  Review  of  Supporting  Documents 
List  of  Subjects  in  40  CFR  parts  148, 

264.  265,  266.  268  and  271 

I.  Background 

A.  Summary  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1964  and  the 
Land  Disposal  Restrictions  Framework 

1.  Statutory  Requirements 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA),  enacted  on 
November  8, 1984,  prohibit  the  land 
disposal  of  hazardous  wastes. 
Specifically,  the  amendments  specify 
dates  when  particular  groups  of 
hazardous  wastes  are  prohibited  from 
land  disposal  unless  ".  .  .  it  has  been 
demonstrated  to  the  Administrator,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous"  (RCRA  sections  3004 
(d)(1).  {e)(l),  (g)(5);  42  U.S.C.  6924  (d)(1). 
(e](l).  (g)(5)).  Congress  established  a 
separate  schedule  for  restricting  the 
disposal  by  underground  injection  of 
solvent  and  dioxin-containing 
hazardous  wastes,  wastes  referred  to 
collectively  as  California  hst  hazardous 
wastes  (RCRA  section  3004(f)(2),  42 
U.S.C  6924(f)(2)),  and  soil  and  debris 
resulting  from  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  sections  104 
and  106  response  actions,  and  RCRA 
corrective  actions  when  the  soil  and 
debris  contains  listed  spent  solvent, 
dioxin,  and  California  list  hazardous 
wastes. 

The  amendments  also  require  the 
Agency  to  set  ".  .  .  levels  or  methods  of 
treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized"  (RCRA 
section  3004(m)(l),  42  U.S.C.  6924(m)(l)). 
Wastes  that  meet  treatment  standards 
established  by  EPA  are  not  prohibited 
and  may  be  land  disposed.  In  addition,  a 
hazardous  waste  that  does  not  meet  the 
treatment  standard  may  be  land 
disposed  provided  the  "no  migration" 
demonstration  specified  in  RCRA 
sections  3004  (d)(1),  (e)(1)  and  (g)(5)  is 
made. 

For  the  purposes  of  the  restrictions, 
HSWA  defines  land  disposal  ".  .  .  to 
include,  but  not  be  Umited  to,  any 
placement  of  such  hazardous  waste  in  a 
landfill,  surface  impoundment,  waste 
pile,  injection  well,  land  treatment 
facility,  salt  dome  formation,  salt  bed 


48374         Federal  Register  /  Vol.  54,  No.  224  /  Wednesday.  November  2Z  1989  /  Proposed  Rules 


formation,  or  underground  mine  or 
cave"  (RCRA  section  3004(k).  42  U.S.C. 
6924(k)).  HSWA  defines  land  disposal  to 
include  underground  injection  wells; 
therefore,  disposal  of  hazardei'S  wastes 
in  injection  wells  is  subject  to  the  land 
disposal  restrictions. 

The  land  disposal  restrictions  are 
effective  when  promulgated  unless  the 
Administrator  grants  a  national  capacity 
variance  from  the  otherwise-applicable 
date  and  establishes  a  different  date 
(not  to  exceed  two  years  beyond  the 
statutory  deadline)  based  on  ".  .  .  the 
earliest  date  on  which  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  which  protects  human 
health  and  the  environment  will  be 
available"  (RCRA  section  3004(h)(2),  42 
U.S.C.  8924(h)(2)).  The  Administrator 
may  also  grant  a  case-by-case  extension 
of  the  effective  date  for  up  to  one  year, 
renewable  once  for  up  to  one  additional 
year,  when  an  applicant  successfully 
makes  certain  demonstrations  (RCRA 
section  3004(h)(3),  42  U.S.C.  6924(h)(3)). 
A  case-by-case  extension  can  be 
granted  whether  or  not  a  national 
capacity  variance  has  been  granted. 

The  statute  also  allows  treatment  of 
hazardous  wastes  in  surface 
impoundments  that  meet  certain 
minimum  technological  requirements  (or 
certain  exceptions  thereto).  Treatment 
in  surface  impoundments  is  permissible 
provided  the  treatment  residues  that  do 
not  meet  the  treatment  standard(s)  (or 
applicable  statutory  prohibition  levels) 
are  ".  .  .  removed  for  subsequent 
management  within  one  year  of  the 
entry  of  the  waste  into  the  surface 
impoundment"  (RCRA  section 
3005(j){ll)(B),  42  U.S.C.  6925(j)(ll)(B)). 

In  addition  to  prohibiting  the  land 
disposal  of  hazardous  wastes.  Congress 
prohibited  storage  of  any  waste  which  is 
prohibited  from  land  disposal  unless 
".  .  .  such  storage  is  solely  for  the  - 
purpose  of  the  accumulation  of  such 
quantities  of  hazardous  waste  as  are 
necessary  to  facilitate  proper  recovery, 
treatment  or  disposal"  (RCRA  section 
3004(1),  42  U.S.C.  6924(j)). 

2.  Applicability  to  Injected  Wastes 

As  noted  above,  disposal  of 
hazardous  wastes  in  injection  wells  is 
subject  to  the  provisions  of  HSWA.  The 
injection  of  hazardous  wastes  is 
controlled  by  two  statutes,  RCRA  and 
the  Safe  Drinking  Watei-  Act  (SDWA). 
The  regulations  governing  injection  of 
these  wastes  have  been  codified  along 
with  other  regulations  of  the 
Underground  Injection  Control  (UIC) 
program  under  the  SDWA  in  parts  124. 
144. 145, 146. 147,  and  148  of  the  Code  of 
Federal  Regulations. 


3.  Solvents  and  Dioxins 

•  Effective  November  8, 1986,  HSWA 
prohibited  land  disposal  (except  by  deep 
well  injection)  of  solvent-containing 
hazardous  wastes  numbered  F001-F005 
listed  in  40  CFR  261.31  and  dioxin- 
containing  hazardous  wastes  numbered 
F020-F023  and  F026-F028  (RCRA 
sections  3004  {e)(l).  (e)(2).  42  U.S.C.  6924 
(e)(1),  (e)(2)).  On  November  7. 1988.  EPA 
promulgated  a  final  rule  (51  FR  40572) 
implementing  RCRA  section  3004(e). 
This  rule  established  the  general 
framework  for  the  land  disposal 
restrictions  program,  and  established 
treatment  standards  for  the  F001-F005 
solvent  wastes  and  F02O-F023  and  F026- 
F028  dioxin-containing  wastes. 

4.  California  List  Wastes 

Effective  July  8. 1987,  the  statute 
prohibited  further  land  disposal  (except 
by  deep  well  injection)  of  the  following 
listed  or  identified  wastes  (RCRA 
section  3001)  set  out  in  RCRA  sections 
3004  (d)(1)  and  (d)(2)  (42  U.S.C.  6924 
(d)(1).  (d)(2)): 

(A)  Liquid  hazardous  wastes, 
including  free  liquids  associated  with 
any  solid  or  sludge,  containing  &ee 
cyanides  at  concentrations  greater  than 
or  equal  to  1,000  mg/l. 

(B)  Liquid  hazardous  wastes, 
including  bee  liquids  associated  with 
any  solid  or  sludge,  containing  the 
following  metals  (or  elements)  or 
compounds  of  these  metals  (or  elements) 
at  concentrations  greater  than  or  equal 
to  those  specified  below:  (i)  arsenic 
and/or  compounds  (as  As)  500  mg/  (ii) 
cadmium  and/or  compounds  (as  Cd)  100 
mg/l;  (iii)  chromium  (VI  and/or 
compounds  (as  Cr  VI))  500  mg/l;  (iv) 
lead  and/or  compounds  (as  Pb)  500  mg/ 
1;  (v)  mercury  and/or  compounds  (as  Hg) 
20  mg/l;  (vi)  nickel  and/or  compounds 
(as  Ni)  134  mg/l;  (vii)  selenium  and/or 
compounds  (as  Se)  100  mg/l;  and  (viii) 
thallium  and/or  compounds  (as  Tl)  130 
mg/l. 

(C)  Liquid  hazardous  waste  having  a 
pH  less  than  or  equal  to  two  (2.0). 

(D)  Liquid  hazardous  wastes 
containing  polychlorinated  biphenyls 
(PCBs)  at  concentrations  greater  than  or 
equal  to  50  ppm. 

(E)  Hazardous  wastes  containing 
halogenated  organic  compounds  (HOCs) 
in  total  concentration  greater  than  or 
equal  to  1,000  mg/kg. 

On  July  8, 1987,  EPA  promulgated  a 
final  rule  (52  FR  25760)  implementing 
RCRA  section  3004(d).  This  rule 
established  treatment  standards  for 
California  hst  wastes  containing  PCBs 
and  certain  HOCs,  and  codified  the 
statutory  prohibition  on  liquid  corrosive 
wastes.  The  statutory  prohibition  is  in 


effect  for  the  California  list  wastes 
containing  free  cyanides,  metals,  and 
the  California  list  dilute  HOC 
wastewaters. 

5.  Disposal  of  Solvents,  Dioxins  and 
California  List  Wastes  in  Injection  Wells 

Section  3004(f)  of  RCRA  required  that 
the  Administrator  prohibit  the  disposal 
of  solvents,  dioxins  and  California  List 
wastes  in  deep  wells,  effective  August  8, 
1988.  unless  such  disposal  had  been 
determined  to  be  protective  of  human 
health  and  the  environment  for  as  long 
as  the  wastes  remained  hazardous,  or 
unless  a  variance  had  been  granted 
under  RCRA  section  3004(h).  On  July  26. 
1988.  the  Agency  established  effective 
dates  for  the  prohibition  on  injection  of 
solvents  and  dioxin  wastes  (53  FR 
28118).  In  another  regulation,  effective 
August  6, 1988  and  published  August  16. 
1988  in  the  Federal  Register,  the  Agency 
established  effective  dates  for  the 
prohibition  on  injection  of  California 
Ust  wastes  (53  FR  30908). 

6.  Scheduled  Wastes 

HSWA  required  the  Agency  to 
prepare  a  schedule  by  November  8, 1988 
for  restricting  the  land  disposal  of  all 
hazardous  wastes,  including 
underground  injected  wastes,  listed  or 
identified  as  of  November  8, 1984  in  40 
CFR  part  261.  excluding  solvent-  and 
dioxin-containing  wastes  and  California 
hst  wastes  covered  under  the  schedule 
set  by  Congress.  The  schedule,  based  on 
a  ranking  of  the  listed  wastes  that 
considers  their  intrinsic  hazard  and  their 
volume,  ensures  that  prohibitions  and 
treatment  standards  are  promulgated 
first  for  high  volume  hazardous  wastes 
with  high  intrinsic  hazard  before 
standards  are  set  for  low  volume  wastes 
with  low  intrinsic  hazard.  The  statute 
further  requires  that  these 
determinations  be  made  by  the 
following  deadlines:  (A)  At  least  one- 
third  of  all  listed  hazardous  wastes  by 
August  8, 1988;  (B)  at  least  two-thirds  of 
all  listed  hazardous  wastes  by  June  8. 
1989;  and  (C)  all  remaining  listed 
hazardous  wastes  and  all  hazardous 
wastes  identified  as  of  November  8. 
1984,  by  one  or  more  of  the 
characteristics  defined  in  40  CFR  part 
261  by  May  8. 1990. 

Furthermore,  if  EPA  failed  to  set  a 
treatment  standard  by  the  statutory 
deadline  for  any  hazardous  waste  in  the 
first  third  or  second  third  of  the 
schedule,  the  waste  was  required  to  be 
disposed  in  a  landfill  or  surface 
impoundment  that  met  the  minimum 
technological  requirements  specified  in 
RCRA  section  3004(o)  for  new  facilities 

(RCRA  section  3004(g)(6)).  (NOTE:  In  the 
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August  17, 1988  First  Third  final  rule, 
EPA  interpreted  the  term  "such  facility" 
in  section  3004(g)(6)  to  refer  to  the 
individual  surface  impoundment  or 
landfill  unit.)  In  addition,  prior  to 
disposal,  the  generator  was  required  to 
certify  to  the  Administrator  that  he  had 
investigated  the  availability  of  treatment 
capacity  and  had  determined  that 
disposal  in  such  landfill  or  surface 
impoundment  was  the  only  practical 
alternative  to  treatment  currently 
available  to  the  generator.  This 
restriction  on  the  use  of  landfills  and 
surface  impoundments  applied  until 
EPA  set  a  treatment  standard  for  the 
waste,  or  until  May  8, 1990,  whichever 
was  sooner.  These  requirements  are 
collectively  referred  to  as  the  soft 
hammer  provisions.  Other  forms  of  land 
disposal,  including  underground 
injection,  were  not  similarly  restricted, 
and  could  continue  to  be  used  for 
disposal  of  untreated  wastes  until  EPA 
promulgated  a  treatment  standard,  or 
until  May  8, 1990,  whichever  was 
sooner. 

If  the  Agency  fails  to  set  a  treatment 
standard  for  any  scheduled  hazardous 
waste  by  May  8, 1990,  the  soft  hammer 
provisions  are  superseded  by  the  hard 
hanmier.  These  wastes  are 
automatically  prohibited  from  all  forms 
of  disposal  on  May  8, 1990,  unless  the 
wastes  are  the  subject  of  a  successful 
"no  migration"  demonstration  (RCRA 
section  3004(g)(5).  42  U.S.C.  6924(g)(5)). 
(Note:  RCRA  section  3004(h)(2)  permits 
extensions  of  the  effective  date  such  as 
national  capacity  extensions  or  case-by- 
case  extensions  beyond  the  hard 
hanmier  date.) 

On  May  28, 1986,  EPA  promulgated 
the  schedule  for  setting  treatment 
standards  for  the  hsted  and  identified 
hazardous  wastes  (51  FR  19300).  All 
wasteslfiat  are  identified  as  hazardous 
by  characteristic  are  scheduled  in  the 
Third  Third,  as  required  by  RCRA.  This 
schedule  is  incorporated  in  40  CFR 
268.10,  268.11  and  268.12. 

For  the  scheduled  wastes,  the  statute 
does  not  provide  different  deadlines  for 
restriction  of  wastes  that  are  injected 
underground  versus  disposed  of  in 
surface  land  units.  The  Agency  did, 
however,  propose  and  promulgate  First 
Third  regulations  for  surface  disposed 
and  injected  wastes  on  separate  dates. 
The  First  Third  final  rule,  promulgated 
on  August  8, 1988  and  published  in  the 
Federal  Register  On  August  17. 1988  (53 
FR  31138).  set  out  the  conditions  under 
which  wastes  included  in  the  first  one- 
third  of  the  schedule  of  restricted 
hazardous  wastes  listed  in  40  CFR 
268.10  may  continue  to  be  land  disposed 
(other  than  by  injection).  Final 


regulations  prohibiting  deep  well 
injection  of  certain  First  Third  wastes 
were  published  on  August  16, 1988  (53 
FR  30908)  and  on  June  14. 1989  (54  FR 
25416). 

The  Second  Third  final  rule, 
promulgated  on  June  8, 1989  and 
published  in  the  Federal  Register  on 
June  23, 1989.  (54  FR  26594)  established 
treatment  standards  and  prohibition 
effective  dates  for  land  disposal  and 
underground  injection  for  certain  wastes 
included  in  40  CFR  268.11.  In  addition, 
treatment  standards  and  effective  dates 
for  certain  First  Third  soft  hammer 
wastes.  Third  Third  wastes  and  newly 
listed  wastes  were  promulgated. 

Today's  notice  proposes  the 
conditions  under  which  wastes  included 
in  the  third  one-third  of  the  schedule  of 
restricted  hazardous  wastes,  listed  in  40 
CFR  268.12,  may  continue  to  be  land 
disposed  including  disposal  in 
underground  injection  wells.  Treatment 
standards  for  some  restricted  hazardous 
wastes  hsted  in  SS  268.10  and  268.11 
(First  Third  and  Second  Third  wastes) 
and  two  newly  listed  waste  [i.e.,  listed 
after  November  8, 1984)  are  also 
proposed. 

7.  Newly  Identified  and  Listed  Wastes 

RCRA  requires  the  Agency  to  make  a 
land  disposal  prohibition  determination 
for  any  hazardous  waste  that  is  newly 
identified  or  listed  in  40  CFR  part  261 
after  November  8, 1984  within  six 
months  of  the  date  of  identification  or 
listing  (RCRA  section  3004(g)(4),  42 
U.S.C.  6924(g)(4)).  However,  the  statute 
does  not  provide  for  an  automatic 
prohibition  of  the  land  disposal  of  such 
wastes  if  EPA  fails  to  meet  this 
deadline.  Today's  notice  proposes 
treatment  standards  for  two  newly 
listed  wastes  (see  section  III.A). 

B.  Regulatory  Framework 

By  way  of  preface,  we  note  that  the 
following  description  of  existing  rules  is 
for  the  readers'  convenience,  and  is  not 
intended  to  reopen  any  of  these  rules  for 
public  comments.  The  November  7, 1986 
final  rule  (51  FR  40572)  established  the 
regulatory  framework  for  implementing 
the  land  disposal  restrictions  program. 
Some  changes  to  the  framework  were 
made  in  the  July  8, 1987,  final  rule  (52  FR 
25760)  that  prohibited  the  land  disposal 
of  California  list  wastes,  as  well  as  in 
the  August  17, 1988  final  rule.  Some 
additional  changes  are  also  being 
proposed  in  today's  rule.  Regulations 
specifying  how  the  framework  appUes  to 
injected  wastes  were  promulgated  July 
26. 1988  (53  FR  28118).  The  following 
discussion  summarizes  the  major 
provisions  of  the  land  disposal 
restrictions  framework. 


1.  Applicability 

The  land  disposal  restrictions  apply 
prospectively  to  the  affected  wastes.  In 
other  words,  hazardous  wastes  land 
disposed  after  the  applicable  effective 
dates  are  subject  to  the  restrictions,  but 
wastes  land  disposed  prior  to  the 
effective  dates  are  not  required  to  be 
removed  or  exhumed  for  treatment  (51 
FR  40577).  Similarly,  only  surface 
impoundments  receiving  restricted 
wastes  after  the  applicable  deadline  are 
subject  to  the  restrictions  on  treatment 
in  surface  impoundments  contained  in 
40  CFR  288.4  and  RCRA  section 
3005(j)(ll).  Also,  the  storage  prohibition 
applies  to  wastes  placed  in  storage  after 
the  effective  dates. 

The  provisions  of  the  land  disposal 
restrictions  apply  to  wastes  produced  by 
generators  of  greater  than  1.000 
kilograms  of  hazardous  waste  per 
calendar  month,  as  well  as  small 
quantity  generators  of  100  to  1.000 
kilograms  of  hazardous  waste  (or 
greater  than  1  kilogram  of  acute 
hazardous  waste)  in  a  calendar  month. 
However,  wastes  produced  by  small 
quantity  generators  of  less  than  100 
kilograms  of  hazardous  waste  (or  less 
than  I  kilogram  of  acute  hazardous 
waste)  per  calendar  month  are 
conditionally  exempt  from  RCRA. 
including  the  land  disposal  restrictions 
(see  40  CFR  268.1). 

The  land  disposal  restrictions  apply  to 
all  facilities  subject  to  RCRA,  including 
both  interim  status  and  permitted 
facilities.  The  requirements  of  the  land 
disposal  restrictions  program  supersede 
40  CFR  270.4(a),  which  currently 
provides  that  compliance  with  a  RCRA 
permit  constitutes  compliance  with 
subtitle  C  of  RCRA.  Therefore,  even 
though  the  requirements  may  not  be 
specified  in  tlw  permit  conditions,  all 
permitted  facilities  are  subject  to  the 
restrictions. 

2.  Treatment  Standards 

By  each  statutory  deadline,  the 
Agency  must  establish  the  applicable 
treatment  standards  under  40  CFR  part 
268  subpart  D  tor  each  restricted 
hazardous  waste  (RCRA  section 
3004(m)(l)).  After  the  applicable 
effective  dates,  restricted  wastes  may  be 
land  disposed  in  subtitle  C  facilities 
only  if  they  meet  the  treatment 
standards.  If  EPA  does  not  promulgate 
treatment  standards  by  the  statutory 
deadlines,  such  wastes  are  prohibited 
from  land  disposal  (with  the  exception 
of  First  Third  and  Second  Third 
scheduled  hazardous  wastes,  which  are 
subject  to  the  soft  hammer  provisions  uf 
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RCRA  section  3004(g)(6)  until  May  8, 
1990). 

A  treatment  standard  is  based  on  the 
performance  of  the  best  demonstrated 
available  technology  (BDAT)  to  treat  the 
waste  (51  FR  40578).  EPA  may  establish 
treatment  standards  either  as  specitic 
technologies  or  as  performance 
standards  based  on  the  performance  of 
BDAT  technologies.  Compliance  with 
performance  standards  may  be 
monitored  by  measuring  the 
concentration  level  of  the  hazardous 
constituents  (or  in  some  circumstances, 
indicator  pollutants)  in  the  waste, 
treatment  residual,  or  in  the  extract  of 
the  waste  or  treatment  residual.  When 
treatment  standards  are  set  as 
performance  levels,  the  regulated 
community  may  use  any  technology  not 
otherwise  prohibited  (such  as  . 

impermissible  dilution)  to  treat  the 
waste  to  meet  the  treatment  standard. 
Treaters  thus  are  not  limited  to  only 
those  technologies  considered  in 
determining  the  treatment  standard. 
However,  when  treatment  standards  are 
expressed  as  specific  technologies,  such 
technologies  must  be  employed. 

3.  National  Capacity  Variances  from  the 
Effective  Dates 

The  Agency  has  the  authority  to  grant 
national  capacity  variances  from  the 
statutory  effective  dates,  not  to  exceed 
two  years,  if  there  is  insufficient 
alternative  protective  treatment, 
recovery  or  disposal  capacity  for  the 
wastes  (RCRA  section  3004(h)(2)).  To 
make  capacity  determinations,  EPA 
compares  the  nationally  available 
alternative  treatment,  recovery,  or 
protective  disposal  capacity  at 
permitted  and  interim  status  facilities 
which  will  be  in  operation  by  the 
effective  date  with  the  quantity  of 
restricted  waste  generated.  If  there  is  a 
significant  shortage  of  such  capacity 
nationwide,  EPA  will  establish  an 
alternative  effective  date  based  on  the 
earliest  date  such  capacity  will  be 
available.  During  the  period  such  a 
capacity  variance  is  in  place,  if  the 
waste  is  disposed  in  a  landfill  or  surface 
impoundment,  such  disposal  may  be 
made  only  in  a  unit  meeting  the 
minimum  technological  requirements  of 
RCRA  section  3004(o)  (53  FR  31186  and 
40  CFR  268.5(h)(2)).  It  should  be  noted, 
however,  that  if  a  waste  subject  to  a 
national  capacity  variance  is  treated  to 
meet  the  applicable  treatment  standard, 
it  may  be  disposed  in  a  Subtitle  C 
landfill  or  surface  impoundment 
regardless  of  whether  the  unit  meets 
minimum  technological  requirements. 


4.  Case-By-Case  Extensions  of  the 
Elective  Dates 

The  Agency  will  consider  granting  up 
to  a  one-year  extension  (renewable  only 
once)  of  a  prohibition  effective  date  on  a 
case-by-case  basis.  The  requirements 
outlined  in  40  CFR  288.5  must  be 
satisfied,  including  a  demonstration  that 
adequate  alternative  treatment, 
recovery,  or  disposal  capacity  for  the 
petitioner's  waste  caiuiot  reasonably  be 
made  available  by  the  effective  date  due 
to  circumstances  beyond  the  applicant's 
control,  and  that  the  petitioner  has 
entered  into  a  binding  contractual 
commitment  to  construct  or  otherwise 
provide  such  capacity.  During  the  period 
that  such  a  case-by-case  extension  is  in 
place,  the  waste  may  be  land  disposed 
only  in  a  unit  meeting  the  minimum 
technological  requirements  of  RCRA 
section  30O4(o). 

5.  "No  Migration"  Exemptions  from  the 
Restrictions 

EPA  has  the  authority  to  allow  the 
land  disposal  of  a  restricted  hazardous 
waste  which  does  not  meet  the 
treatment  standard  provided  that  the 
petitioner  demonstrates  that  there  will 
be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  waste 
remains  hazardous  (40  CFR  268.6).  If  a 
petition  is  granted,  it  can  remain  in 
effect  for  no  longer  than  ten  years  for 
disposal  in  interim  status  land  disposal 
imits,  and  for  no  longer  than  the  term  of 
the  RCRA  permit  for  disposal  in 
permitted  units  (40  CFR  268.6(h)). 

Section  148.20  of  40  CFR  (promulgated 
on  July  26. 1988,  see  53  FR  28118) 
outlines  in  detail  the  Agency's  plan  for 
implementing  the  "no  migration" 
provisions  of  RCRA  with  respect  to 
injected  wastes.  Briefly,  a  petitioner  is 
required,  through  modeling,  to 
demonstrate  that  there  is  no  migration 
of  hazardous  constituents  from  the 
injection  zone  for  as  long  as  the  waste 
remains  hazardous.  This  demonstration 
can  be  made  in  one  of  two  ways:  the  use 
of  flow  and  transport  models  to  show 
that  injected  fluids  will  not  migrate 
vertically  out  of  the  injection  zone  for  a 
period  of  10,000  years;  or,  use  of 
geochemical  modeling  to  show  that  the 
waste  is  transformed  so  it  will  become 
nonhazardous  at  the  edge  of  the 
injection  zone.  Also,  a  showing  must  be 
made  that  the  well  was  in  compliance 
with  the  substantive  area  of  review, 
corrective  action,  and  mechanical 
integrity  requirements  of  part  146. 


6.  Variances  from  the  Treatment 
Standards 

EPA  established  the  variance  from  the 
treatment  standard  to  account  for  those 
wastes  that  cannot  be  treated  to  meet 
the  applicable  treatment  standards, 
even  if  well-designed  and  well-operated 
BDAT  treatment  systems  are  used  (40 
CFR  268.44).  This  variance  is  somewhat 
analogous  to  the  fundamentally  different 
factors  variance  in  the  Agency's  Clean 
Water  Act  effluent  limitations  guidelines 
regulation,  /vmong  other  things,  petitions 
must  demonstrate  that  the  waste  is 
significanUy  different  from  the  wastes 
evaluated  by  EPA  in  establishing  the 
treatment  standard,  and  the  waste 
cannot  be  treated  to  the  level  or  by  the 
method  specified  by  the  treatment 
standard,  or  that  such  standard  or 
method  is  inappropriate  for  the  waste 
(51  FR  40605).  This  variance  procedure 
can  result  in  the  establishment  of  a  new 
treatability  group  and  corresponding 
treatment  standard  that  applies  to  all 
wastes  meeting  the  criteria  of  the  new 
waste  treatability  group.  A  site-specific 
variance  from  the  treatment  standard 
may  also  be  granted  administratively 
(without  rulemaking),  but  the  variance 
has  no  generic  applicability  to  other 
wastes  at  other  sites  (53  FR  31199). 

7.  Exemption  for  Treatment  in  Surface 
Impoundments 

Wastes  that  would  otherwise  be 
prohibited  from  one  or  more  methods  of 
land  disposal  may  be  treated  in  a 
surface  impoundment  that  meets  certain 
technological  requirements  (40  CFR 
268.4(a)(3))  as  long  as  treatment 
residuals  that  do  not  meet  the  applicable 
treatment  standard  (or  statutory 
prohibition  levels  where  no  treatment 
standards  are  established)  are  removed 
for  subsequent  management  within  one 
year  of  entry  into  the  impoundment  and 
are  not  placed  into  any  other  surface 
impoundment.  The  owner  or  operator  of 
such  an  impoundment  must  certify  to  the 
Regional  Administrator  that  the 
technical  requirements  have  been  met 
and  must  also  submit  a  copy  of  the 
waste  analysis  plan  that  has  been 
modified  to  provide  for  testing  treatment 
residuals  in  accordance  with  section 
268.4  requirements. 

8.  Storage  of  Prohibited  Wastes 

Storage  of  prohibited  wastes  is 
prohibited  except  where  storage  is 
solely  for  the  purpose  of  accimiulating 
sufficient  quantities  of  wastes  to 
facilitate  proper  treatment,  recovery,  or 
disposal  (40  CFR  268.50).  A  facility  that 
stores  a  prohibited  waste  for  more  than 
one  year  bears  the  burden  of  proof  that 
such  storage  is  solely  for  this  purpose. 
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Id.  EPA  bears  the  burden  of  proof  if  the 
Agency  believes  that  storage  of  a 
restricted  waste  by  a  facility  for  up  to 
one  year  is  not  for  the  purpose  of 
accumulating  sufficient  quantities  to 
facilitate  proper  treatment,  recovery,  or 
disposal.  Id. 

9.  The  "Soft  Hammer"  Provisions 

First  Third  and  Second  Third  wastes 
for  which  EPA  has  not  promulgated 
treatment  standards  may  continue  to  be 
disposed  in  landfill  and  surface 
impoundment  units  until  May  8. 1990,  or 
until  EPA  promulgates  treatment 
standards,  whichever  is  sooner.  Such 
land  disposal  may  occur  only  if  certain 
demonstrations  are  made,  and  provided 
the  landfill  or  surface  impoundment 
units  meet  the  minimum  technology 
requirements  of  RCRA  section  3004(o) 
(see  53  FR  31181,  August  17, 1988).  Other 
types  of  land  disposal  are  not  similarly 
restricted.  On  May  8. 1990.  those  wastes 
for  which  EPA  has  not  established 
treatment  standards  are  prohibited  from 
land  disposal  and  underground  injection 
(the  hard  hammer  provision).  On  May  8. 
1990.  therefore,  the  soft  hammer 
provisions  will  no  longer  be  in  effect  for 
the  First.  Second,  or  llurd  Third  wastes. 

n.  Summary  of  Today's  Proposed  Rule 

Today's  notice  describes  the  Agency's 
proposed  approach  to  implementing 
RCRA  Section  3004(g)  requirements  with 
respect  to  certain  listed  and  identified 
[i.e.,  characteristic)  hazardous  wastes 
included  in  40  CFR  268.10-268.12.  The 
Agency  is  required  to  promulgate 
regulations  establishing  conditions 
under  which  the  Third  Third  wastes 
included  in  §  268.12  may  be  land 
disposed  by  the  statutory  deadline  of 
May  8. 1990.  Today's  notice  is  the  fifth 
rulemaking  promulgated  by  the  Agency 
in  response  to  Congress'  1984  HSWA 
mandate. 

A.  Applicability  of  Proposed  Treatment 
Standards 

Today  the  Agency  is  proposing 
treatment  standards  and  effective  dates 
for  all  Third  Third  wastes  [i.e.,  those 
wastes  included  in  40  CFR  268.12)  (see 
section  III.A.2).  The  Agency  is  also 
proposing  treatment  standards  and 
effective  dates  for  all  First  and  Second 
Third  soft  hammer  wastes  (currently 
subject  to  the  requirements  of  40  CFR 
268.8),  and  for  two  newly  listed  wastes. 
The  treatment  standards  being  proposed 
today  will  apply  to  wastes  that  are  land 
disposed  (including  those  that  are 
injected  into  deep  wells). 

In  previous  rulemakings,  the  Agency 
amended  the  schedule  so  that  certain 
First  and  Second  Third  wastewater 
residues,  derived-from  wastes  (i.e., 


multi-source  leachate),  and  mixtures  of 
hazardous/radioactive  vrastes  were 
moved  to  the  Third  Third  of  the 
schedule  (see  53  FR  31214.  {  268.12(b), 
(c),  and  (d);  54  FR  8264;  and  54  FR  26648. 
S  268.12(b)  and  (c)).  The  Agency  today  is 
proposing  treatment  standards  for  these 
wastes.  In  addition,  the  Agency  is 
proposing  treatment  standards  for  two 
newly  listed  wastes  [i.e.,  a  waste  listed 
after  enactment  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1964)  that 
fall  into  the  F002  and  F005  waste  codes. 

In  the  Second  Third  rulemaking,  the 
Agency  solicited  conunents,  data,  and 
specific  suggestions  regarding  the 
regulation  of  lab  packs.  In  today's  rule, 
the  Agency  is  proposing  alternative 
treatment  standards  expressed  as 
specified  technologies  for  certain  lab 
packs  as  a  separate  treatability  group. 

In  the  Second  lliird  proposed  rule,  the 
Agency  also  solicited  data  and 
comments  on  the  options  and 
approaches  that  were  being  considered 
for  establishing  BDAT  treatment 
standards  for  characteristic  wastes.  In 
today's  rule,  the  Agency  is  proposing 
treatment  standards  for  wastes  that 
exhibit  one  or  more  of  the 
characteristics. 

B.  Applicability  of  Today's  Proposed 
Rule  to  Class  I-H  Hazardous  Waste 
Injection  Wells  Regulated  Under  40  CFR 
148 

The  Agency  has,  on  occasion, 
proposed  and  promulgated  regulations 
and  effective  dates  for  underground 
injected  hazardous  wastes  covered 
under  RCRA  sections  3004  (f)  and  (g) 
separately  from  regulations  addressing 
wastes  disposed  in  surface  facilities. 
EPA  is  addressing  all  methods  of  land 
disposal  of  wastes  in  today's  proposal, 
including  injection  wells  regulated 
jointly  under  the  Safe  Drinking  Water 
Act  (SDWA)  and  RCRA. 

C.  Characteristic  Wastes 

In  today's  rule,  EPA  is  proposing 
treatment  standards  for  those  wastes 
which  exhibit  one  or  more  of  the 
following  characteristics:  ignitability, 
corrosivity,  reactivity  or  EP  toxicity  (40 
CFR  261.21-24).  EPA  today  is  proposing 
methods  of  treatment  for  some 
characteristic  wastes,  and  concentration 
levels  for  others.  For  certain 
characteristic  wastes,  EPA  is  proposing 
to  require  treatment  below  the  level  at 
which  the  waste  ceases  to  exhibit  the 
particular  characteristic.  A  detailed 
discussion  of  these  issues  is  provided  in 
section  IILC. 


D.  Proposed  Treatment  Standards  for 
Multi-Source  Leachate 

On  February  27. 1989.  the  Agency 
amended  the  schedule  for  prohibiting 
hazardous  wastes  from  land  disposal  by 
placing  multi-source  leachate  derived 
from  hazardous  waste  in  the  Third  Third 
(see  54  FR  8264).  The  Agency  took  this 
step  to  study  more  fully  the  most 
appropriate  treatment  standards  for 
such  leachate.  The  Agency's  original 
approach  to  multi-source  leachate  was 
that  the  leachate  carries  the  waste 
codes  of  all  of  the  listed  hazardous 
wastes  from  which  it  is  derived  and, 
therefore,  is  subject  to  the  prohibitions 
and  treatment  standards  for  those 
wastes.  In  the  event  a  particular 
constituent  in  the  leachate  is  present  in 
more  than  one  prohibited  waste,  the 
stricter  treatment  standard  applies  (53 
FR  31138.  August  17, 1968). 

Today  the  Agency  is  proposing  two 
options  for  the  development  of 
treatment  standards  for  multi-source 
leachate:  (1)  Continued  apphcation  of 
the  treatment  standards  developed  for 
the  underlying  wastes  from  which  the 
leachate  is  derived:  or  (2)  establishment 
of  one  set  of  wastewater  standards  and 
one  set  of  non wastewater  standards 
which  would  apply  to  all  multi-source 
leachate.  The  Agency  is  specifically 
requesting  comment  on  these  two 
options. 

A  detailed  discussion  of  the  proposed 
options  for  the  development  of 
treatment  standards  for  multi-source 
leachate  is  contained  in  section  Iil.A  of 
today's  proposed  rule. 

E.  Mixed  (Hazardous/Radioactive) 
Wastes 

EPA  is  proposing  to  grant  a  two-year 
national  capacity  variance  under  section 
3004(h)(2)  for  mixed  hazardous/ 
radioactive  wastes  subject  to  today's 
rulemaking.  The  Agency  bases  the 
proposed  national  variance  for  these 
wastes  upon  a  determination  that  there 
is  inadequate  treatment  capacity 
available  for  these  wastes.  The  Agency 
is  continuing  to  evaluate  the  volumes, 
characteristics,  and  treatment  options 
for  such  wastes.  A  detailed  discussion 
of  EPA's  approach  for  mixed  wastes 
subject  to  today's  rulemaking  is 
provided  in  section  HI.D  of  today's 
proposed  rule. 

F.  Applicability  of  Today's  Proposed 
Rule  to  Mineral  Processing  Wastes 

Section  3001(b)(3)(A)(ii)  of  RCRA 
excludes  from  the  hazardous  waste 
regulations  (pending  completion  of 
studies  by  die  Agency)  solid  wastes 
from  the  extraction,  beneficiation  and 
processing  of  ores  and  minerals.  On 
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September  1, 1989.  EPA  published  a  final 
rule  in  the  Federal  Register  (54  FR  36592) 
that  narrowed  the  scope  of  this 
temporary  exclusion  as  it  applies  to 
mineral  processing  operations  to  25 
enumerated  wastes  that  meet  the 
exclusion  criteria  of  "high  volume/low 
hazard,"  as  specified  in  the  September  1 
rule.  EPA  determined  that  five  specific 
mineral  processing  wastes  clearly 
remain  within  the  scope  of  the 
exclusion,  and  that  20  additional 
specified  mineral  processing  wastes 
remain  within  the  exclusion  pending 
collection  of  further  volume  and  hazard 
data.  All  previously  excluded  mineral 
processing  wastes,  other  than  these  25 
specified  wastes,  that  exhibit  one  or 
more  of  the  characteristics  of  hazardous 
waste  will  no  longer  be  excluded  from 
the  hazardous  waste  regulations  when 
the  final  rule  becomes  effective.  (On 
September  25. 1989  (see  54  FR  39298- 
39318),  EPA  proposed  to  remove  an 
additional  7  of  these  wastes  from  the 
exclusion  based  on  additional  volume 
and/or  hazard  data.) 

EPA  believes  that  the  wastes 
withdrawn  from  the  exclusion  are 
"newly  identified"  for  the  purposes  of 
these  provisions.  Although  technically 
the  wastes  are  not  being  identified  by  a 
new  characteristic,  they  are  being 
brought  into  the  subtitle  C  system  after 
the  date  of  enactment  of  the  HSWA  on 
November  8, 1984.  The  Agency  is 
proposing  that  these  newly  identified 
mineral  processing  wastes  not  be 
subject  to  the  BOAT  treatment 
standards  proposed  today  for 
characteristic  hazardous  wastes.  A 
detailed  discussion  is  provided  in 
section  III.E. 

G.  Proposed  Alternative  Treatment 
Standards  for  Lab  Packs 

The  Agency  received  many  comments 
concerning  the  applicability  of  the  land 
disposal  restrictions  to  lab  packs  in 
response  to  previous  rulemakings.  The 
Agency  maintains  that  these  wastes 
cannot  be  exempt  from  the  statutory 
requirements,  since  the  plain  language 
of  the  statute  includes  them,  and  there  is 
no  indication  in  the  legislative  history  to 
exclude  them  trom  the  land  disposal 
restrictions  if  they  contain  prohibited 
wastes.  In  the  Second  Third  final  rule, 
however,  the  Agency  solicited  further 
comment,  data,  and  specific  suggestions 
to  support  treatment  options  for  lab 
packs  and  modifications  to  the 
notification  and  certification 
requirements. 

The  Agency  is  today  proposing 
alternative  treatment  standards  for  lab 
packs  that  contain  certain  organic 
constituents,  and  is  specifying 
incineration  as  the  treatment  standard 


for  these  wastes.  The  Agency  is  also 
proposing  stabilization  as  an  alternative 
treatment  standard  for  lab  packs  that 
contain  certain  inorganic  constituents. 
The  Agency  believes  that  the  proposed 
approach  provides  some  of  the 
administrative  relief  sought  by  the 
commenters,  and  minimizes  the  risks 
posed  by  land  disposal  of  these  small 
volumes  of  hazardous  waste.  Section 
III.A  of  today's  proposed  rule  provides  a 
detailed  discussion  of  the  alternate 
requirements  for  lab  packs. 

H.  Nationwide  Variances  From  the 
Effective  Date 

Due  to  lack  of  sufficient  treatment  or 
recovery  capacity.  EPA  is  proposing  a 
national  capacity  variance  for  soil  and 
debris  contaminated  with  some  of  the 
waste  codes  covered  by  today's  notice. 
EPA  also  is  proposing  a  two-year 
national  capacity  variance  for  certain 
wastes  disposed  by  deep  well 
underground  injection. 

Such  determinations  are  based  on  a 
comparison  of  the  volumes  of  wastes 
requiring  treatment  to  the  amount  of 
capacity  available  for  such  treatment 
(see  section  III.B).  Although  EPA  does 
not  require  that  BOAT  technologies  be 
used  to  meet  the  applicable  treatment 
standards,  unless  otherwise  specified, 
EPA  assesses  available  capacity  by 
evaluating  the  availability  of 
technologies  identified  as  BDAT. 

The  Agency  is  proposing  to  grant  a 
two-year  national  capacity  variance  for 
the  surface-disposed  and  deep  well- 
injected  hazardous  wastes,  and  mixed 
hazardous/radioactive  wastes  listed  in 
the  following  tables: 

Table  1.— Summary  of  Proposed  2- 
Year  National  Capacity  Variance 
FOR  Surface-Disposed  Wastes 


Required 

alternative 
treatment 

Waste 
code 

Physical  form 

technology 

Combustion  o( 

'  0001 

Nonwastewater. 

sludge/ soMs. 

'  Leachate.. 

Nonwastewater. 

Incineration 

»D009 

Nonwastewater 

foNowadby 

Mercury 

retorting. 

P065 

Nonwastewater. 

P092 

Nonwastewater. 

Mercury  retorting 

•  D009 

Nonwastewater. 

K071 

Nonwastewater. 

K108 

Nonwastewater. 

U151 

Nonwastewater. 

Thermal  recovery... 

»D006 

Nonwastewater. 

P015 

Nonwastewater. 

P073 

Nonwastewater 

Poe7 

Nonwastewater. 

Vitrification 

D004 

Nonwastewater. 

Table  1.— Summary  of  Proposed  2- 
Year  National  Capacity  Variance 
FOR  Surface-Disposed  Wastes— 
Continued 


Required 
alternative 

treatment 
tecfwology 

Waste 
code 

Physical  form 

0010 

Nonwastewater. 

K031 

K0&4 

K101 

K102 

Nonwastewater. 
Nonwastewater. 
Nonwastewater. 
Nonwastewater. 

P010 

Nonwastewater. 

P011 

Norrwastewater. 

P012 

P036 

P038 

Norrwastewater. 
Nonwastewater. 
Nonwastewater. 

PI  03 

Nonwastewater 

P114 

Nonwastewater. 

Wet-air  oxidation 

U138 

U204 — .... 

U20S 

F019 

Nonwastewater. 
Nonwastewater. 
Nonwastewater. 
Nonwastewater. 

'  D001  (IgnitaWes). 
'  Multi-source  Leachate. 
»  0009  (Organo-Mercury). 

♦  0009  IrKxgaruc  Mercury). 

•  0006  (Cadmium  batteries). 

Table  2.— Summary  of  Proposed  Two- 
Year  National  Capacity  Variance 
FOR  Underground  Injected  Wastes 


Required 

alternative 
treatment 

Waste 
code 

Ptiysical  form 

technology 

Allialine 

•0003 

Wastewater. 

chkxination. 

Chemical  oxidation 

'  0003 

Wastewater. 

followed  by 

chemical 

precipitation. 

0007 

Wastewater. 

reduction 

foNow«dby 

ctMmical 

precipitation. 

Mercury  retorting 

Neutralization 

0009 

Nonwastewater. 

0002 

Wastewater. 

Treatment  of 

•  0003 

Wastewater. 

reactives 

followed  by 

ctxomium 

reduction& 

chemical 

precipitation. 

Wat-av  oxidation 

K011     

Wastewater. 

K013 

Wastewater 

K014._ 

Wastewater. 

Wet-air  oxidation 

Lea- 

Wastewater. 

followed  by 

chates*. 

carbon 

adsorption. 

•  0003  (Cyanides). 
^  0003  (Sulfides). 

•  0003  (Explosives.  Reactives). 

•  Multi-Source  Leachate. 


/.  Best  Demonstrated  Available 
Technologies  (BDAT) 

Today's  proposed  rule  defines  waste 
treatability  groups  by  waste  code,  and 
identifies  the  Best  Demonstrated 
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Available  Technology  (BDAT)  for  each 
waste  code  within  the  treatability  group 
(see  section  in.A,l).  Treatment 
standards  are  based  on  the  performance 
levels  achievable  by  the  BDAT 
identified  for  each  waste  code.  Any 
technology  not  otherwise  prohibited 
(e.^.,  impermissible  dilution)  may  be 
used  to  meet  the  concentration-based 
treatment  standards.  Where  treatment 
standards  are  expressed  as  a 
technology,  the  waste  must  be  treated 
using  tlie  specified  technology  prior  to 
land  disposal 

/.  Determining  When  Dilution  is 
Permissible 

EPA  believes  that  its  existing  rules 
regarding  impermissibie  dilution  of 
prohibited  wastes  require  further 
clarification  when  applied  to  sittiations 
involving  aggregation  for  centralized 
treatment  of  more  than  one  waste. 
Therefore,  the  Agency  is  today 
amplifying  its  interpretation  of 
permissible  dilution  to  clarify  that,  with 
respect  to  prohibited  wastes  containing 
BDAT  constituents  at  concentrations 
exceeding  the  treatment  standard, 
aggregation  for  centralized  treatment  of 
such  wastes  must  result  in  actual 
reduction  in  the  toxicity  or  mobility  of  at 
least  one  BOAT  constituent  in  each 
prohibited  waste  that  is  centrally 
treated.  In  many  cases,  such  a  reduction 
must  occiu-  for  more  than  one  BDAT 
constituent.  In  addition,  given  the  site- 
specific  nature  of  the  determination, 
EPA  retains  its  authority  to  deviate  from 
this  general  principle  in  individual  cases 
where  centralized  treatment  is 
inadequate.  A  detailed  discussion  of  this 
clarificatian  is  provided  in  section  IILG 
of  today's  proposed  rule. 

K.  Other  Impermissible  Dilution  Issaes 

EPA  today  is  proposing  that  (1) 
Impermissible  dilution  of  a  waste  that 
exhibits  the  characteristic  of  toxicity  be 
prohibited;  (2)  impermissible  dilution  of 
listed  wastes  to  achieve  a  delisting  level 
be  prohibited;  and  (3)  impermissible 
dilution  of  a  waste  that  exhibits  the 
characteristic  of  ignitability,  corrosivity, 
or  reactivity  be  prohibited  if  EPA  has 
established  a  method  of  treatment  as  the 
treatment  standard  for  the  waste.  The 
Agency  believes  that  these  types  of 
dilution  are  incompatible  with  the 
language,  goals,  and  legislative  history 
of  HSWA,  where  Congress  expressed 
clear  intent  that  dilution  not  be  used  as 
a  substitute  for  treatment  standards 
promulgated  piu^uant  to  RCRA  section 
3004(m).  A  detailed  discussion  of  these 
proposed  prohibitions  on  dilution  is 
provided  in  section  IILH  of  today's 
proposed  rule. 
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L  Storage  Prohibition 

Section  3004(j)  provides  that  storage 
of  prohibited  hazardous  waste  is  itself 
prohibited  ". . .  tmless  such  storage  is 
solely  for  the  purpose  of  the 
accumtdation  of  such  quantities  of 
hazardous  waste  as  are  necessary  to 
facilitate  proper  recovery,  treatment  or 
disposal."  See  S  268.50(aK2),  and  51  FR 
1709.  January  14. 1988.  This  language 
applies  only  to  storage  of  prohibited 
wastes  in  non-land  based  storage  units 
[e.g.,  tanks  and  containers),  land-based 
storage  being  a  type  of  disposal  The 
Agency  is  today  soHciting  comment  on 
its  interpretation  that  the  storage 
prohibition  does  not  apply  where 
storage  precedes  legitimate,  protective 
treatment,  recovery  or  disjiosal.  A 
detailed  discussion  of  this  interpretation 
is  provided  in  section  III.I  of  today's 
proposed  rule. 

M.  Generator  Notification  Requirements 

llie  generator  notification 
requirements  set  forth  in  40  CFR  26a7 
specify  that  when  the  generator  has 
determined,  either  through  testing  or  his 
knowledge  of  the  waste,  that  the  waste 
is  restricted  and  does  not  meet  the 
applicable  treatment  standards,  the 
generator  must,  with  each  shipment  of 
waste,  notify  the  treatment  facilify  in 
writing  of  the  appropriate  treatment 
standards.  If  the  generator  has 
determined  that  the  waste  he  is  shipping 
is  restricted,  but  can  be  land  disposed 
without  further  treatment,  he  must 
submit  to  the  land  disposal  facility  the 
same  information,  as  well  as  a 
certification  stating  that  the  waste  meets 
the  applicable  treatment  standards.  In 
today's  rule  the  Agency  is  considering 
changing  the  interpretation  of  {  268.7  to 
allow  referencing  the  treatment 
standards.  In  addition,  the  Agency  is 
proposing  to  amend  §  288.7  to  allow  a 
one-time  notification  and  certification 
for  small  quantify  generator  (SQG) 
shipments  subject  to  tolling  agreements. 
A  detailed  discussion  of  these 
amendments  is  provided  in  section  III.J 
of  today's  notice. 

N.  Waste  Analysis  Requirements 

The  Agency  today  is  proposing  to 
incorporate  the  approach  to  waste 
analysis  promulgated  in  the  First  and 
Second  Third  final  rules  (53  FR  31148 
and  54  FR  26594).  Where  BDAT  is  a 
destruction  or  removal  technology,  a 
total  waste  analysis  is  required  because 
it  is  most  appropriate  for  measuring 
such  destruction  or  removal.  The 
legislative  history  indicates  a  strong 
preference  for  treatment  that  destroys 
hazardous  constituents  (see,  e.g..  130 
Cong.  Rec,  S9179.  daily  ed.  July  25. 1984, 


statemmt  of  Senator  Chaffee),  and  the 
only  reliable  way  to  verify  that 
destruction  has  occurred  is  to  measure 
the  total  waste  Similarly,  where  BOAT 
is  identified  as  an  immc^ilizabon 
technology  such  as  stabihzation, 
analysis  of  a  TCLf  waste  extract  is 
required  because  it  is  the  most 
appropriate  measure  of  immobilization. 
In  cases  where  both  technologies  are 
identified  as  BDAT,  both  types  of  waste 
analysis  are  required. 

In  order  for  the  initial  generator  to 
determine  whedier  his  waste  meets  Ae 
applicable  treatment  standard  as 
generated,  he  should  analyze  the  waste 
extract  if  a  treatment  standard  is  in  40 
CFR  266.41,  or  he  should  analyze  the 
total  waste  if  the  treatment  standard  is 
found  in  S  268.43  (see  proposed  section 
268.35).  The  generator  may  also  make 
this  determination  based  on  his 
knowledge  of  die  waste  (see  S  268.7(a)). 
provided  there  is  a  reasonable  basis  for 
doing  so  (for  example,  the  generator 
uses  so  litUe  of  a  key  constituent  that  it 
could  not  be  found  in  the  waste  at  levels 
exceeding  a  treatment  standard).  The 
Agency  has  discussed  this  principle  in 
past  rulemakings,  and  is  not  reopening  it 
for  comment  here. 

O.  Modification  to  the  Framework: 
Waste  Analysis  Plans  and  Treatment/ 
Disposal  Facility  Testing  Requirements 

Today,  the  Agency  is  soliciting 
comment  on  proposed  revisions  to  the 
treatment  and  disposal  facility  testing 
requirements  contained  in  $  S  204.13(a), 
285.13(a).  268.7(b).  and  268.7(c). 
Currently,  the  comment  contained  in 
SS  264.13(a)(2)  and  265.13(a)(2)  indicates 
that  the  owner/operator  of  a  treatment 
or  disposal  facilify  may  rely  on  the 
generator  of  the  hazardous  waste  to 
supply  part  or  all  of  the  waste  analysis 
information  (provided  that  this 
information  is  sufficient  for  the 
treatment  or  disposal  facilify  to  meet  the 
regulatory  requirements  imposed  by  part 
268).  This  language  has  been  mistakenly 
construed  to  preclude  requiring  the 
owner  or  operator  of  a  treatment  or 
disposal  facilify  to  conduct  a  detailed 
analysis  of  a  representative  sample  of  a 
waste.  The  Agency  is  today  seeking 
comment  on  the  following  two 
approaches  that  would  specify  the 
circumstances  imder  which  EPA  may 
require  testing: 

(1)  The  generator  may  su|^ly  the 
waste  analysis  information  only  if  an 
EPA-approved  waste  analysis  plan 
allows  the  generator  to  do  so.  "The 
Agency  is  clarifying  that  the  owner  or 
operator  of  the  treatment  or  disposal 
facility  will  be  required  to  coiduct  this 
testing  imless  otherwise  stated  in  an 
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EPA-approved  waste  analysis  plan.  The 
Agency  is  proposing  to  amend 
S§  268.7(b)  and  268.7(c).  the  waste 
analysis  requirements  under  the  land 
disposal  restrictions,  to  reflect  this 
change;  or 

(2)  The  owner/operator  of  the 
treatment  or  disposal  faciUty  is  required 
to  test  the  waste  a  minimum  of  once  a 
year.  The  Regional  Administrator  may 
require  more  frequent  testing,  through 
the  waste  analysis  plan,  on  a  site- 
speCific  basis. 

A  detailed  discussion  of  the  two 
approaches  is  provided  in  section  III.K. 

The  Agency  is  also  addressing  the 
testing  requirements  of  wastes  treated  in 
so-called  90-day  tanks  (or  containers). 
There  is  a  regulatory  gap  with  respect  to 
treatment  of  prohibited  wastes  that  is 
conducted  in  such  tanks  or  containers 
regulated  under  §  262.34.  This  is  because 
such  tanks  (or  containers)  are  not 
subject  to  a  waste  analysis  plan 
requirement.  Thus,  there  is  presently  no 
regulatory  vehicle  for  determining 
testing  frequency  in  such  circumstances 
(although  the  existing  testing 
requirement  obviously  applies,  and 
continues  to  apply,  to  persons 
conducting  treatment  of  prohibited 
wastes  in  section  262.34  tanks  and 
containers). 

In  order  to  close  this  regulatory  gap, 
EPA  is  proposing  today  that  persons 
treating  prohibited  wastes  in  section 
262.34  tanks  and  containers  must 
prepare  a  plan  justifying  the  frequency 
of  testing  that  they  choose  to  adopt.  A 
detailed  discussion  of  the  proposed 
requirements  is  provided  in  section  III.L 
of  today's  proposed  rule. 

P.  Clarification  of  "P"  and  "U"  Solid 
Wastes 

The  Agency  is  proposing  amendments 
to  the  existing  language  of  40  CFR  261.33 
to  clarify  the  regulations  pertaining  to 
"P"  and  "U"  hazardous  wastes.  The  first 
amendment  involves  %  261.33(c),  a 
provision  that  lists  residues  from 
containers  and  inner  liners  of  containers 
that  have  held  commercial  chemical 
products  listed  in  §  261.33  (e).  This 
language  is  partially  in  error,  and  the 
Agency  is  proposing  to  correct  it.  EPA  is 
also  proposing  a  change  to  clarify  when 
contaminated  soil,  water,  and  spill 
debris  contaminated  with  40  CFR 
261.33  (e)  and  (f)  materials  can  be  solid 
wastes.  A  detailed  discussion  of  the 
Agency's  proposed  amendments  is 
provided  in  section  III.F  of  today's 
preamble. 

Q.  Applicability  of  California  List 
Prohibitions  After  May  8, 1990 

With  the  promulgation  of  the  Third 
Third  final  rule,  almost  all  of  the 


California  list  prohibitions  will  be 
superseded  by  more  specific 
prohibitions  and  treatment  standards.*** 
The  only  continued  applicability  of  the 
California  list  appears  to  be  (1)  for  liquid 
hazardous  wastes  that  contain  over  50 
ppm  PCBs;  (2)  for  HOC-containing 
wastes  identified  as  hazardous  by  a 
characteristic  property  that  does  not 
involve  HOCs,  as,  for  example,  an 
ignitable  waste  that  also  contains 
greater  than  1000  ppm  HOCs  (but  not  an 
EP  toxic  waste  that  exhibits  the 
characteristic  because  it  contains  one  of 
the  six  chlorinated  organic  pesticides 
covered  by  the  EP  toxicity 
characteristic;  and  (3)  for  liquid 
hazardous  wastes  that  exhibit  a 
characteristic  and  also  contain  over  134 
mg/1  of  nickel  and/or  130  mg/1  of 
thallium.  In  section  III.M  of  today's 
proposal,  the  Agency  is  soliciting 
comment  on  whether  the  California  list 
prohibitions  should  be  applicable  to 
newly  listed  or  identified  wastes  and 
discusses  this  option  at  length. 

Also,  EPA  is  restating  that  the 
California  list  prohibitions  apply  to 
wastes  which  receive  national  capacity 
variances  in  later  rulemakings.  This 
discussion  also  appears  in  section  III.M 
of  this  preamble. 

III.  Detailed  Discussion  of  Today's 
Proposed  Rule 

A.  Development  and  Identification  of 
Treatment  Standards 

Today's  notice  proposes  treatment 
standards  for  the  remaining  Third  Third 
scheduled  wastes  for  which  treatment 
standards  have  not  been  promulgated. 
(Land  disposal  restrictions  were 
promulgated  ahead  of  schedule  for  16 
wastes  originally  scheduled  in  the  Third 
Third:  KlOO  nonwastewaters  on  August 
8, 1988  (53  FR  31174,  August  17, 1988), 
clarified  on  May  2, 1989  (54  FR  18836); 
and  K005,  K007,  K023,  K093,  K094,  P013, 
P021.  P099,  P109,  P121,  U069,  UG87.  U088, 
U102  and  U190  wastes  on  June  8, 1989 
(54  FR  26594,  June  23, 1989).  Details  of 
the  development  of  treatment  standards 
for  these  wastes  can  be  found  in  the 
First  Third  and  Second  Third 
administrative  records  in  the  RCRA 
docket.)  Treatment  standards  are  also 
being  proposed  for  the  remaining  First 
Third  and  Second  Third  wastes  which 
are  currently  subject  to  the  "soft 
hammer"  provisions  of  40  CFR  268.8. 

Development  and  identification  of  the 
proposed  treatment  standards  are 
presented  on  a  waste  code  basis  in 
sections  III.A.2.  through  III.A.6.  of 


■o  See  52  FR  29993  (August  12. 1987)  and  52  FR 
25773  (July  8. 1987):  see  also  40  CFR  288.32(h)  (HOC 
prohibition  superseded  by  treatment  standard  and 
effective  date  for  a  particular  HOC). 


today's  notice.  Section  III.A.7.  presents 
the  development  of  proposed  treatment 
standards  for  wastes  identified  as  multi- 
source  leachate  and  includes  a  reference 
table  for  the  BOAT  list  constituents  that 
correspond  to  a  good  portion  of  the  U 
and  P  chemicals.  This  table  is  a  handy 
reference  to  the  discussion  of  the 
development  of  standards  for  these  U 
and  P  chemicals  and  includes:  an 
alphabetical  list  of  the  chemicals 
proposed  for  regulation  in  multi-source 
leachate,  their  corresponding  U  or  P 
code  (if  applicable),  and  a  reference  to 
sections  III.A.2.  through  III.A.6.  that 
presents  background  on  the 
development  of  treatment  standards  for 
the  corresponding  U  or  P  code. 

The  bulk  of  the  foUovdng  discussion 
and  that  of  section  IIl.A.l.  has  appeared 
in  previous  preambles  and  is  being 
repeated  here  as  an  aid  to  the  reader's 
understanding,  not  to  reopen  these 
issues  for  comment.  (The  final 
paragraph  in  this  section,  relating  to 
whether  the  standards  proposed  today 
are  below  levels  that  minimize  threats  to 
human  health  and  the  environment  is  a 
new  discussion  and  is  open  for 
comment.) 

The  first  step  in  the  development  of 
treatment  standards  is  to  divide  the 
wastes  to  be  regulated  into  groups 
based  on  similar  physical  and  chemical 
properties.  These  waste  treatability 
groups  take  into  account  differences  in 
the  applicability  and  effectiveness  of 
treatment  for  those  particular  wastes. 
The  Agency  initially  decides  how 
wastes  should  be  grouped  by  examining 
whether  the  wastes  are  generated  by 
similar  industries  or  from  similar 
processes.  This  is  a  valid  starting  point 
because  the  waste  characteristics  that 
affect  treatment  performance  are 
expected  to  be  similar  for  these  wastes 
even  though  the  wastes  themselves  are 
somewhat  different. 

The  next  step  in  the  development  of 
treatment  standards  is  to  identify  the 
Best  Demonstrated  Available 
Technology  (BOAT)  for  each  treatability 
group.  A  treatment  technology  is 
considered  to  be  "demonstrated" 
primarily  based  on  data  from  full-scale 
treatment  operations  that  are  currently 
being  used  to  treat  the  waste  (or  a 
similar  waste).  Once  the 
"demonstrated"  technologies  have  been 
identified,  the  Agency  determines 
whether  these  technologies  may  be 
considered  "available".  To  be 
"available"  the  technology  itself  or  the 
services  of  the  technology  must  be  able 
to  be  purchased,  and  the  technology 
must  substantially  diminish  the  toxicity 
of  the  waste  or  reduce  the  likelihood  of 
migration  of  the  waste's  hazardous 
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constituents.  EPA  notes  that  it  prefers  to 
base  BDAT  on  technologies  that  further 
the  statutory  goals  of  waste 
minimization  and  recycling.  In  some 
circumstances  EPA  may  select  this  type 
of  technology  as  BDAT  over  more 
conventional  treatment,  provided  the 
disparity  in  performance  of  the 
technologies  is  not  too  pronounced,  and 
the  technology  selected  minimizes 
threats  to  human  health  and  the 
environment  by  substantially 
diminishing  waste  toxicity  and  reducing 
mobility  of  toxic  constituents. 

Treatment  data  from  "demonstrated" 
"available"  technologies  are  then 
screened  with  regard  to  the  design  and 
operation  of  the  equipment,  the  quality 
assurance/quality  control  (QA/QC) 
analyses  of  the  performance  and 
operating  data,  and  the  accuracy  and 
precision  of  the  analytical  tests  used  to 
assess  treatment  performance.  After  this 
screening,  the  treatment  data  are 
adjusted  for  each  constituent  based  on 
the  analytical  recovery  of  that 
constituent  from  treatment  residuals. 
The  Agency  has  chosen  to  perform  this 
adjustment  in  order  to  account  (in  part) 
for  analytical  interferences  associated 
with  the  chemical  makeup  of  the 
treatment  residual.  Where  data  for  more 
than  one  treatment  technology  exist,  the 
individual  performance  data  for  each  of 
the  various  treatment  technologies  are 
then  statistically  evaluated.  The  mean 
concentrations  of  constituents  in  the 
treatment  residuals  from  each 
technology  are  compared  using  an 
analysis  of  variance  test  (referred  to  as 
"ANOVA")  in  order  to  determine  if  one 
technology  performed  significantly 
better  than  the  other.  (A  detailed 
discussion  of  the  methodology  for 
identification  of  BDAT  and  the  ANOVA 
test  is  provided  in  the  November  7, 1986 
final  rule  (51  FR  40572)).  Where  data 
exist  for  only  one  technology,  the 
Agency  uses  beat  engineering  judgement 
to  assess  whether  that  particular 
technology  represents  the  best 
applicable  technology  for  that  particular 
waste  and  whether  the  data  indicate 
that  the  treatment  system  was  well- 
designed  and  well-operated. 

Once  BDAT  is  identified,  EPA 
establishes  the  treatment  standard  as 
maximum  constituent-specific 
concentrations  allowed  in  the  waste  (or 
in  an  extract  of  the  treated  waste),  as  a 
specific  technology  (or  group  of 
technologies),  or  as  combinations  of 
these.  Although  the  statute  provides 
discretion  to  establish  treatment 
standards  as  either  levels  or  methods  of 
treatment,  EPA  normally  attempts  to  set 
concentration-based  treatment 
standards  whene\er  possible,  because 


this  allows  the  use  of  other  technologies 
or  combination  of  technologies  that  can 
achieve  the  same  level  of  performance 
(as  measured  by  compliance  with  these 
standards).  Thus,  concentration-based 
standards  provide  the  regulated 
community  some  degree  of  flexibility  in 
choosing  treatment  technologies  and 
also  allow  the  investigation  and 
development  of  new  and  alternative 
technologies.  In  addition,  establishing 
concentration-based  standards  provides 
a  means  of  ensuring  that  the  treatment 
technologies  are  operated  at  conditions 
that  the  Agency  has  determined  will 
result  in  the  best  demonstrated 
performance. 

(Note:  EPA  is  presently  studying  its 
response  to  the  Court's  remand  order  in 
the  land  disposal  prohibition  framework 
case  (Hazardous  Waste  Treatment 
Council  V.  EPA.  No.  86-1657.  D.C.  Cir. 
Sept.  15. 1989).  Although  the  Agency  has 
not  formulated  its  final  response,  we  are 
finding  for  purposes  of  this  proposal 
that,  based  on  present  knowledge,  none 
of  the  treatment  standards  being 
proposed  appear  to  be  below  levels 
where  threats  to  human  health  and  the 
envirorunent  are  minimized.  In  many 
cases,  the  standards  being  proposed  are 
greater  than  various  standards 
developed  pursuant  to  less  exacting 
statutory  directives.  For  example,  most 
of  the  standards  for  metals  are  greater 
than,  or  in  the  same  order  of  magnitude, 
as  maximum  contaminant  levels 
established  pursuant  to  the  Safe 
Drinking  Water  Act,  which  take  into 
account  technical  feasibility  and  cost. 
Other  examples  include  the  treatment 
standards  for  polyaromatic 
hydrocarbons  in  organic  and  petroleum 
refining  wastes  that  are  orders  of 
magnitude  higher  than  risk-based  levels 
developed  for  purposes  of  the  Clean 
Water  Act's  Water  Quality  Criteria.  For 
other  wastes,  the  Agency  is  presently 
unable  to  determine  with  confidence  as 
to  when  threats  would  be  minimized 
because  of  various  uncertainties  such  as 
the  amount  of  a  carcinogen  that  can 
pose  a  risk,  behavior  of  hazardous 
wastes  in  a  land  disposal  environment, 
extrapolation  of  animal  toxicity  data  to 
human  data.  Based  on  the  information 
the  Agency  at  this  time  views  the 
technology-based  standards  proposed 
today  as  not  being  below  levels  where 
threats  to  human  health  and  the 
environment  are  minimized.) 

1.  General  Applicability  of  Treatment 
Standards  and  Overview  of  the 
Remainder  of  This  Preamble  Section 

Section  IIl.A.l.  of  today's  preamble 
discusses  certain  general  issues  arising 
from  developing  or  applying  today's 
proposed  treatment  standards.  In  order 


to  provide  a  comprehensive  general 
discussion,  sections  IIIA.l.a.  through 
III.A.l.f.  restate  the  Agency's  position  on 
certain  issues  pertinent  to  the 
development  of  today's  proposed 
treatment  standards.  The  AJgency  is  also 
providing  a  clarification  on  how 
treatment  standards  compare  to 
Practical  Quantitation  Limits  (PQLs) 
(see  section  (III.A.l.e.)),  and  a 
clarification  on  the  use  of  grab  and 
composite  samples  for  purposes  of 
establishing  and  enforcing  treatment 
standards  (see  section  III.A.l.f.).  The 
Agency  is  not  reopening  these  issues  for 
public  comment,  nor  is  it  here  presenting 
a  complete  discussion  of  these  issues 
(references  to  previous  Federal  Register 
notices  and  background  documents  will 
be  provided). 

Sections  III.A.l.g.  and  h.  provide 
overviews  of  general  issues  and 
information  on  the  applicability  of 
treatment  standards  to  all  characteristic 
■  (DOOl  through  D017)  wastes  and  to  all  U 
and  P  wastes,  respectively.  Section 
III.A.l.i.  presents  procedures  the  public 
should  follow  for  requesting  copies  of 
additional  data  that  the  Agency  expects 
to  receive  during  the  public  comment 
period,  and  the  reasons  that  these 
procedures  have  been  established. 

a.  Restrictions  on  the  Use  of 
Technologies  Identified  as  BDAT. 
Compliance  with  a  concentration-based 
treatment  standard  requires  only  that 
the  treatment  level  be  achieved;  once 
achieved,  the  waste  may  be  land 
disposed  in  a  subtitle  C  unit.  The  waste 
need  not  be  treated  by  the  BDAT 
technology;  in  fact,  a  concentration- 
based  treatment  standard  provides 
maximum  flexibility  in  one's  choice  of 
treatment  technology  because  any 
treatment,  including  recycling  or  any 
combination  of  treatment  technologies, 
unless  prohibited  (e.g.,  impermissible 
dilution)  or  unless  defined  as  land 
disposal  (e.g.,  land  treatment),  can  be 
used  to  achieve  these  standards. 

Some  treatment  standards  in  today's 
proposed  rule,  however,  are  expressed 
as  a  technology  rather  than  as  a 
concentration-based  standard.  EPA 
typically  establishes  a  treatment  method 
as  the  standard  when  the  Agency  has  no 
means  of  calculating  valid 
concentration-based  standards  that  can 
be  used  for  compliance  monitoring.  In 
such  cases,  that  particular  technology 
must  be  used  to  treat  that  particular 
waste  (including  any  mixture  that 
contains  the  waste).  After  the  waste  is 
treated  using  the  specified  method  it 
may  be  land  disposed,  unless  EPA  has 
specified  otherwise  in  the  rule  (see  for 
example,  the  proposed  standard  for 
certain  mercury  containing  wastes),  or 
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(in  some  situations)  if  the  residae 
exhibits  a  hazardous  waste 
characteristic  and  does  not  meet  BDAT 
for  that  characteristic. 

In  cases  where  EPA  has  specifled  the 
use  of  a  technology  (or  technologies]  a 
generator  or  treater  can.  however, 
demonstrate  that  an  alternative 
technology  can  achieve  the  equivalent 
level  of  performance  as  that  of  the 
specified  treatment  method  (40  CFR 
268.42(b)).  This  demonstration  is 
anticipated  to  typically  be  both  waste- 
specific  and  site-specific  and  may  be 
based  on:  (1)  The  development  of  a 
concentration-based  standard  that 
utilizes  a  surrogate  or  indicator 
compound  that  guarantees  effective 
treatment  of  the  hazardous  constituents; 
(2)  the  development  of  a  new  analytical 
method  for  quantifying  the  hazardous 
constituents  (see  discussion  of 
analytical  complications  in  establishing 
concentration-based  standards  for  U 
and  P  wastes  in  section  III.A.l.h.(2)  of 
today's  preamble);  and  (3)  other 
demonstrations  of  equivalence  for  an 
alternative  method  of  treatment  based 
on  a  statistical  comparison  of 
technologies,  including  a  comparison  of 
specific  design  and  operating 
parameters. 

As  a  result,  a  new  treatment  standard 
based  on  this  demonstration,  as  well  as 
any  analytical  methodology  used  in  the 
demonstration,  could  then  be  proposed 
to  be  applicable  to  other  wastes 
determined  to  be  in  the  same  treatabihty 
group.  It  should  be  noted  that 
promulgating  standards  expressed  as 
specified  methods  of  treatment  does  not 
preclude  the  Agency  from  establishing 
concentration-based  standards  in  the 
future  without  receiving  specific 
variance  requests  from  industry,  if 
adequate  data  and  information  become 
available  through  other  means. 

In  situations  where  wastes  subject  to 
concentration-based  standards  are 
mixed  with  wastes  subject  to  treatment 
standards  expressed  as  a  method,  the 
mixture  must  be  treated  by  the  specified 
method  and  must  also  meet  the 
concentration-based  treatment 
standards  for  any  other  prohibited 
waste  contained  in  the  matrix  (see 
generally  53  FR  31146-7.  August  17, 
1988). 

b.  Applicability  of  Treatment 
Standards  to  Treatment  Residues 
Identified  as  "Derived-From  "  Wastes 
and  to  Waste  Mixtures.  (1)  "Derived- 
From"  Wastes.  The  Agency  emphasizes 
that  all  residues  from  treating  the 
original  listed  F.  K,  U  and/or  P  wastes 
are  likewise  normally  considered  to  be 
the  listed  waste  by  virtue  of  the 
"derived-from"  rule  found  in  40  CFR 
261.3(c)(2).  Consequently,  all  wastes 


generated  in  the  course  of  treatment  are 
prohibited  from  land  disposal  unless 
they  comply  with  the  treatment 
standard  or  are  otherwise  exempted 
from  the  prohibition,  such  as,  through  a 
no-migration  petition  or  by  a  capacity 
variance. 

Treatment  operations  including  those 
identified  as  BDAT.  typically  generate 
wastewater  and  nonwastewater 
residuals  that  may  require  further 
treatment.  For  example,  incineration 
generates  two  residues,  ash  and 
scrubber  waters.  In  order  to  comply 
with  the  treatment  standards,  the  ash 
may  need  to  be  stabilized  in  order  to 
immobilize  the  metal  constituents  that 
have  concentrated  in  the  ash.  In 
addition,  subsequent  treatment  of  the 
scrubber  waters  may  generate 
additional  inorganic  residues  that  may 
contain  metals  that  were  captured  in  the 
scrubber  water.  Thus,  these  inorganic 
residues  may  also  need  to  be  stabilized 
•prior  to  land  disposal,  in  order  to 
comply  with  the  same  treatment 
standards  as  the  stabilized  ash.  (Note: 
The  Agency  has  not  tested  every 
possible  waste  that  may  result  ftx)m 
every  subsequent  part  of  the  treatment 
train.  However,  since  the  treatment 
standards  proposed  today  are  generally 
based  on  treatment  of  a  relatively 
concentrated  form  of  the  waste  (i.e.,  the 
"original"  waste),  the  Agency  believes 
that  residues  from  subsequent  treatment 
are  less  difHcult  to  treat.) 

The  "derived-from"  rule  does  not 
apply  to  wastes  that  are  identified  as 
hazardous  solely  because  they  exhibit  a 
characteristic  of  hazardous  waste  (see 
40  CFR  261.3(d)(1)).  Once  these 
characteristic  wastes  are  treated  in 
compliance  with  today's  proposed 
treatment  standards  (and  in  accordance 
with  the  restrictions  on  impermissible 
dilution  of  prohibited  characteristic 
wastes),  any  residue  (provided  that  it  no 
longer  exhibits  the  characteristic  or  a 
new  characteristic)  is  no  longer 
considered  to  be  a  RCRA  hazardous 
waste.  This  does  not  necessarily  mean, 
however,  that  treatment  is  curbed  by  the 
characteristic  level.  See  section  III.C.  of 
today's  preamble. 

The  Agency  is  also  investigating  "de 
minimis"  levels  for  certain  hazardous 
constituents  in  Usted  wastes  below 
which  the  waste  will  no  longer  be  a 
hazardous  waste  for  purposes  of  subtitle 
C  regulation.  The  Agency  has  yet  to 
propose  these  "de  minimis"  levels;  thus 
it  has  not  completed  its  evaluation  of  the 
regulations  that  would  be  affected,  in 
particular,  the  relationship  of  "de 
minimis"  levels  to  treatment  standards 
promulgated  under  the  land  disposal 
restrictions. 


(2)  Mixtures  of  Different  Hazardous 
Waste  Streami.  Today's  proposed 
treatment  standards  apply  to  mixtures 
of  different  waste  streams.  Where  a 
waste  mixture  has  more  than  one 
applicable  concentration-based 
treatment  standard  for  a  particular 
constituent,  the  most  stringent  standard 
must  be  met  prior  to  land  disposal  (see 
40  CFR  268.41(b)).  In  the  event  that  a 
waste  mixture  cannot  be  treated  to  meet 
the  most  stringent  standard,  one  may 
petition  the  Agency  for  a  variance  from 
the  treatment  standard  pursuant  to  40 
CFR  268.44. 

c.  Wastewater  Versus 
Nonwastewater  Standards.  In  today's 
proposed  rule  the  treatment  standards 
(both  concentration-based  and  specified 
methods)  are  generally  presented  as 
applicable  to  wastewaters  or  to 
nonwastewaters.  However,  for  certain 
wastes  or  waste  treatability 
subcategories  the  Agency  is  not  making 
a  distinction  between  wastewater  and 
nonwastewaters. 

As  an  example,  for  some  treatability 
subcategories  of  DOOl,  D002,  and  D003 
wastes,  the  definition  of  these  wastes  in 
40  CFR  261.21,  261.22,  and  261.23 
establishes  only  a  single  treatability 
group  (e.g.,  the  characteristic  of 
corrosivity  only  applies  to  "aqueous" 
wastes  (i.e.,  water)  and  to  "liquids" 
according  to  55  261.22(a)  (1)  and  (2) 
respectively.  In  other  cases,  making 
such  a  distinction  would  be  nonsensical 
(e.g.,  DOOl  ignitable  compressed  gases). 
Thus,  the  Agency  is  generally  proposing 
to  apply  only  one  standard  to  these 
treatability  subcategories  for  which  the 
distinction  between  wastewater  and 
nonwastewater  carmot  be  made.  (See 
discussion  of  proposed  standards  for 
each  DOOl.  D002,  and  D003  treatability 
subcategory  in  section  III.A.4.  of  today's 
preamble.)  The  Agency  believes  that 
this  is  the  most  reasonable  approach  for 
these  characteristic  wastes  because  the 
difference  between  wastewater  and 
nonwastewater  may  be  difficult  (or 
impossible)  to  establish,  or  is 
uiuiecessary  to  make  because  the  same 
technology  can  be  logically  applied  to 
the  entire  treatability  subgroup. 

(1)  Definition  of  Wastewaters  and 
Nonwastewaters.  Generally,  the  Agency 
is  adopting  in  this  notice  the  definition 
of  wastewaters  that  was  used  to 
promulgate  treatment  standards  for  the 
First  and  Second  Third  final  rules. 
Wastewaters  are  defined  as  those 
wastes  (listed  wastes,  including  wastes 
generated  as  a  result  of  the  "mixture" 
and  "derived-from"  rules)  that  contain 
less  than  1%  total  organic  carbon  (TOC) 
and  less  than  1%  total  suspended  solids, 
except  for  those  wastes  identified  as 
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FOOl.  F002,  F003,  F004,  and  F005  solvent- 
water  mixtures.  (See  53  FR  31145 
(August  17, 1988)  which  adopts  this 
definition  for  most  First  Third  wastes, 
and  51  FR  40579  (November  7. 1986)  for 
the  definition  of  FOOl,  F002.  F003.  F004. 
and  F005  solvent-water  mixtures.)  Those 
wastes  (listed  wastes,  including  wastes 
that  are  hazardous  as  a  result  of  the 
"mixture"  and  "derived-from"  rules) 
that  do  not  meet  these  criteria  are 
defined  as  nonwastewaters  and  thus 
would  contain  greater  than  or  equal  to 
1%  TOC.  or  greater  than  or  equal  to  1% 
total  suspended  soHds.  (Note,  however, 
the  discussion  in  III.B.  of  further 
subcategorization  of  nonwastewaters 
for  purposes  of  national  capacity 
variances  based  on  a  lack  of  soUds 
incineration  capacity.) 

(2)  Impermissible  Switching  of 
Applicable  Wastewater  and 
Nonwastewater  Standards.  It  is  not 
permissible  to  dilute  or  partially  treat  a 
waste  in  order  to  switch  the 
applicability  of  a  nonwastewater 
standard  to  a  wastewater  standard,  or 
vice  versa  (see  52  FR  21012  (June  4, 
1987);  but  see  52  FR  25767  (July  8, 1987) 
noting  special  circumstances  when 
California  list  wastes  are  involved).  The 
Agency  has  established  this  principle 
because  technologies  applicable  to 
nonwastewaters  are  not  generally 
appUcable  to  wastewaters,  or  require 
special  designs  (in  the  cases  of 
incineration)  in  order  to  simultaneously 
handle  wastewaters.  Furthermore, 
treatment  residues  meeting  the 
definition  of  nonwastewaters  must 
comply  with  all  applicable 
nonwastewater  treatment  standards; 
likewise,  residual  wastewaters  must 
comply  with  all  appHcable  wastewater 
treatment  standards. 

The  Agency  recognizes,  however,  that 
certain  technologies  are  specifically 
designed  to  separate  wastewaters  from 
nonwastewaters.  Such  technologies  may 
or  may  not  be  considered  partial 
treatment  under  this  principle,  as 
discussed  in  the  following  paragraphs. 

Dewatering  technologies  such  as 
filtration  and  centrifugation  are  typically 
designed  to  remove  suspended  solid 
materials  (TSS)  from  aqueous  wastes. 
(Note:  For  the  purposes  of  applying 
BDAT  treatment  standards,  the  Agency 
does  not  consider  carbon  adsorption  a 
dewatering  technology  even  though  it 
may  act  as  a  filter  for  suspended 
material.)  When  these  technologies  are 
applied  to  a  nonwastewater  that 
contains  greater  than  1%  TSS  but  less 
than  1%  TOC,  the  resultant  liquid 
residue  will  probably  meet  the  definition 
of  a  wastewater  (i.e.,  it  will  probably 
contain  less  than  1%  TSS  and  less  than 


1%  TOC).  The  Agency  does  not  consider 
this  impermissible  sv^tching  of 
applicable  treatment  standards. 

When  the  suspended  material  is 
organic  and  the  overall  untreated  waste 
contains  greater  than  1%  TOC,  these 
dewatering  technologies  are  also  not 
precluded  from  use.  The  resultant 
residuals  (i.e.,  the  removed  solids  and 
the  liquids)  must  comply  with  the 
applicable  wastewater  or 
nonwastewater  treatment  standards 
depending  on  their  TOC  and  TSS 
content.  If  the  liquid  residues  from  these 
dewatering  technologies  meet  the 
definition  of  wastewaters,  the  Agency 
does  not  consider  this  impermissible 
switching  of  applicable  standards. 

The  importance  of  the  TOC  level  in 
determining  impermissible  switching  of 
applicable  wastewater  or 
nonwastewater  treatment  standard  is 
apparent  in  the  scenario  of  treatment  of 
a  waste  containing  less  than  1%  TSS  and 
slightly  more  than  1%  TOC  (such  as  2  or 
3%  TOC),  and  thereby  being  a 
nonwastewater  by  definition.  If  EPA  has 
established  concentration-based 
treatment  standards  for  the 
corresponding  wastewater  form  of  this 
waste,  it  would  be  permissible  to  use 
carbon  adsorption  to  treat  this 
nonWastewater,  so  long  as  these 
concentration-based  treatment 
standards  for  the  wastewaters  are 
ultimately  achieved  (i.e.,  if  the  residual 
wastewater  contains  hazardous 
constituents  at  levels  above  the 
concentration-based  wastewater 
treatment  standards,  additional 
treatment  with  other  technologies  is 
necessary  prior  to  land  disposal.) 
However,  if  EPA  has  established  a 
wastewater  treatment  standard 
expressed  as  "Carbon  Adsorption  as  a 
Method  of  Treatment"  for  this  waste    ' 
code,  the  nonwastewater  described 
above  must  comply  with  the  standard 
for  the  nonwastewater  form,  despite  the 
fact  that  the  TOC  content  is  only  slightly 
greater  than  1%.  This  is  not  just  a 
mechanical  application  of  the 
requirement  that  treatment  must  be 
conducted  by  the  specified  method,  with 
the  treatability  group  determined  at  the 
point  of  generation.  EPA  established 
"Carbon  Adsorption  as  a  Method  of 
Treatment"  standard  for  certain 
wastewaters  based  on  the  assumption 
that  wastewaters  typically  contain  TOC 
levels  much  less  than  1%,  so  that 
removal  of  the  organic  constituents  from 
these  wastewaters  was  anticipated  to 
be  effective.  If  the  nonwastewater 
previously  described  is  subjected  to 
carbon  adsorption  as  a  method  of 
treatment,  there  would  be  no  means  of 
assuring  optimum  removal  of  the 


hazardous  constituents.  Thus,  in  such  a 
situation,  the  use  of  carbon  ad<>nrption 
for  this  nonwastewater,  is  not  permitted 
as  a  means  of  complying  with  BDAT. 
The  Agency  considers  this  an 
impermissible  switching  of  applicable 
treatability  groups  and  treatment 
standards. 

(3)  Application  of  Wastewater/ 
Nonwastewater  Standards  To  Residues 
Generated  From  Use  of  a  Specified 
Method.  When  EPA  specifies  a 
treatment  method  as  the  treatment 
standard,  residues  resulting  from  the 
required  treatment  method  are  no  longer 
prohibited  from  land  disposal  unless 
EPA  should  otherwise  specify. 
Commenters  during  previous 
rulemakings  suggested  that  EPA 
specifically  clarify  the  applicability  of 
the  treatment  standards  expressed  as  a 
required  method  for  certain  residues 
generated  from  the  use  of  the  specified 
methods. 

In  the  Second  Third  final  rule  (see 
generally  54  FR  2662^,  26630,  June  23, 
1989),  the  Agency  presented  specific 
guidelines  on  this.  This  summary  is 
repeated  here  for  the  reader's 
convenience.'  Where  EPA  has 
established  "Incineration  as  a  Method  of 
Treatment"  as  a  treatment  standard  for 
nonwastewaters  and/or  wastewaters,  or 
where  EPA  has  established  "Carbon 
Adsorption  as  a  Method  of  Treatment" 
for  wastewaters,  the  following 
statements  concerning  residuals  from 
treatment  trains  incorporating  these 
technologies  are  true:  (1)  Scrubber 
waters  from  incinerators  in  compliance 
with  the  substantive  provisions  of  40 
CFR  264  subpart  O  or  265  subpart  O  are 
considered  to  meet  the  treatment 
standard  and  can  be  land  disposed;  (2) 
the  scrubber  waters  from  incinerators  in 
compliance  with  the  substantive 
provisions  of  40  CFR  264  subpart  O  or 
part  265  subpart  O  are  not  required  to 
undergo  "Carbon  Adsorption  as  a 
Method  of  Treatment"  when  this 
specified  wastewater  treatment  method 
also  has  been  established;  (3) 
incinerator  ashes  and  residues  from  the 
subsequent  treatment  of  scrubber 
waters  from  incinerators  in  compliance 
with  the  substantive  provisions  of  40 
CFR  264  subpart  O  or  265  subpart  O  are 
considered  to  meet!  the  required 
"Incineration"  treatment  standard,  and 
can  be  land  disposed;  (4)  incinerator 
equipment  (such  as  fire  brick)  derived 
from  sections  of  the  incinerator  that 
have  been  directly  subjected  to  the  high 
temperatures  of  the  incinerator  that  was 
operated  in  compliance  with  the 
substantive  provisions  of  40  CFR  264 
subpart  O  or  265  subpart  O,  or  are 
downstream  from  the  high  temperature 
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zones,  are  considered  to  meet  the 
treatment  standards  for  these  wastes 
and  can  be  tand  disposed;  (5) 
wastewater  effluent  and  any  subsequent 
nonwastevvater  treatment  residues  from 
carbon  adsorption  units  treating 
wastewater  forms  of  these  wastes  (i.e., 
wastes  from  downstream  from  the 
carbon  column)  are  considered  to  meet 
the  specified  treatment  standard  and 
can  be  land  disposed:  and  (6)  where 
EPA  specifies  carbon  adsorption  as  the 
treatment  method  for  wastewaters, 
spent  carbon,  as  well  as  any  other 
nonwastewater  residues  from  the 
wastewater  treatment  preceding  carbon 
adsorption,  are  not  considered  to  meet 
the  treatment  standard;  such  spent 
carbon  and  nonwastewater  residues 
must  be  treated  by  the  specified 
nonwastewater  method  prior  to  land 
disposal. 

d  Transfer  of  Treatment  Standards. 
Rather  than  testing  the  performance  of 
BOAT  on  every  waste,  for  certain 
wastes  the  Agency  examines  similarities 
in  waste  stream  characteristics  and 
constituents  in  order  to  transfer 
treatment  standards  from  a  tested  waste 
to  a  similar  untested  waste.  EPA 
believes  that  transferring  treatment 
performance  data  for  untested  wastes  is 
technically  valid,  particularly  when  the 
untested  wastes  are  generated  from 
similar  industries  or  similar  processing 
steps.  EPA  also  believes  that 
transferring  treatment  performance  data 
for  tested  constituents  in  one  waste  to 
untested  constituents  in  another  similar 
waste  is  technically  valid,  particularly 
when  the  constituents  and  wastes  have 
similar  chemical  and  physical 
properties. 

To  determine  whether  wastes 
generated  by  different  processes  can  be 
treated  to  the  same  performance  levels. 
EPA  reviews  data  on  waste 
characteristics  to  identify  parameters 
that  are  expected  to  affect  treatment 
selection.  When  this  analysis  suggests 
that  an  untested  waste  can  be  treated 
with  the  same  technology  as  a  tested 
waste,  the  Agency  examines  a  more 
comprehensive  list  of  constituents  that 
represent  the  most  important  waste 
characteristics  that  will  affect  treatment 
performance. 

The  complete  methodology  for 
transferring  treatment  standards, 
however,  depends  upon  the  waste  itself 
and  often  differs  from  treatability  group 
to  treatability  group.  For  a  detailed 
discussion  of  the  transfer  methodology 
for  the  wastes  presented  in  today's 
notice,  refer  to  the  background 
documents  for  each  waste  or  treatability 
^roiip  and  the  background  documents 


for  the  wastes  from  which  the  treatment 
standards  were  transferred. 

EPA  notes  further  that  in  the  case  of 
transfers  of  standards  based  on 
performance  of  incineration,  EPA  is 
most  often  transferring  standards  that 
were  based  on  the  ability  of  the 
incinerator  to  achieve  destruction  of 
organics  to  detection  limits  as  measured 
in  the  ash  and  scrubber  water.  This  is 
supported  by  data  from  approximately 
fourteen  different  test  bums  of  a  variety 
of  different  RCRA  hazardous  wastes. 
These  wastes  contained  varying 
concentrations  of  many  BDAT  list 
organics.  While  not  all  of  the  organics 
on  the  BDAT  list  were  present  in  the 
untreated  wastes,  the  residues  were 
analyzed  for  them  and  thus  detection 
limits  were  calculated  for  a  variety  of 
incinerator  residues.  In  developing 
concentration-based  treatment 
standards  for  U  and  P  wastes,  the 
Agency  considered  all  of  these  detection 
limits  and  determined  which  were  the 
most  representative  of  U  and  P  wastes. 
In  order  to  account  for  the  anticipated 
variability  in  waste  characteristics  of 
untreated  U  and  P  wastes,  the  Agency 
typically  selected  the  highest  detection 
limits  for  the  constituent  that 
corresponded  to  the  chemical 
represented  by  the  U  or  P  code.- Thus, 
the  Agency  believes  the  resultant 
treatment  standards  should  be 
achievable  on  a  routine  basis  for  the 
majority  of  U  and  P  wastes. 

However,  in  developing 
concentration-based  treatment 
standards  for  specific  F  and  K  wastes 
containing  organics,  the  Agency 
considered  all  of  these  data  and 
determined  which  particular  waste  was 
the  most  representative  of  that 
particular  F  or  K  waste  (based  on  the 
availability  of  waste  characterization 
data  for  the  untreated  F  or  K  waste).  As 
a  result,  the  Agency  often  transferred 
treatment  standards  that  were 
significantly  lower  than  those  developed 
for  the  U  and  P  wastes.  The  Agency 
believes  that  these  lower  treatment 
standards  are  achievable  for  these  F  and 
K  wastes  based  on  the  achievability  of 
detection  limits  in  the  waste  matrix  from 
which  the  standard  was  transferred. 

e.  Analytical  Requirements  and 
Relationship  ofPQLa  to  BDAT—(\) 

Waste  Analysis  Requirements.  In 
today's  proposed  rule,  BDAT  has  been 
identified  as  a  destruction  technology 
for  organic  constituents  and  cyanides  in 
many  wastes.  For  these  wastes  the  best 
measure  of  treatment  performance  is 
one  that  reflects  the  extent  to  which 

these  organics  and  cyanides  have  been 
destroyed.  This  approach  is  likewise 

consistent  with  the  Congressional 


preference  to  destroy  hazardous  wastes 
where  possible.  See.  e.g..  130  Cong.  Rec. 
S  9179  (July  25. 1984}  .(statement  of  Sen. 
Chaffee)  (wastes  with  high  organic 
content  should  be  incinerated).  This 
approach  is  also  consistent  with  the 
strong  Congressional  goal  of  elimiiiating 
uncertainty  from  land  disposal  of 
hazardous  waste,  see,  e.g.,  RCRA 
section  3004(d)(1).  because  it  ensures 
removal  of  hazardous  constituents  from 
the  land  disposal  environment. 
Therefore,  the  corresponding  treatment 
standards  for  these  constituents  are 
based  on  an  analysis  of  total  constituent 
concentrations  in  a  representative 
sample  of  the  treated  waste.  [NOTE: 
The  land  disposal  restrictions  for 
solvent  waste  codes  F0O1-F0G5  (51 ITR 
40572)  require  analysis  of  waste  extracts 
obtained  from  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  as  a  measure  of  performance.  At 
the  time  that  the  treatment  standards  for 
F001-F005  were  promulgated,  useful 
data  were  not  available  on  total 
constituent  concentrations  in  treated 
residuals  and,  as  a  result,  the  TCLP  was 
considered  to  be  the  best  available 
measure  of  performance.] 

In  cases  where  treatment  standards 
for  metals  in  nonwastewaters  are  based 
on  stabilization,  the  use  of  the  TCLP  is 
typically  required  as  the  measure  of  the 
performance  of  the  treatment 
technology.  Where  treatment  standards 
for  nonwastewaters  are  based  on 
multiple  treatment  processes  due  to 
mixtures  of  organics  and  metals,  or 
where  recovery  of  metals  is  the  basis  of 
the  treatment  standards,  analysis  of 
total  constituent  concentrations  and 
analysis  of  the  TCLP  extract  (or  EP 
extract  depending  upon  the  standard) 
must  be  performed  prior  to  land 
disposal. 

(2)  The  BDAT  List  The  Agency  has 
established  a  list  of  chemicals,  primarily 
derived  from  the  constituents  in  40  CFR 
261  Appendix  VII  and  Appendix  VIIL 
that  are  evaluated  for  regulation  as 
BDAT  constituents  (i.e.,  concentration- 
based  treatment  standards)  when  they 
are  present  in  a  listed  waste.  The 
rationale  for  selection  of  the  particular 
constituents  to  be  regulated  can  be 
found  in  the  background  document  for 
each  waste  or  waste  treatability  group. 
The  Agency  beheves  that  it  is  not 
limited  to  regulating  only  those 
constituents  for  which  a  waste  is  listed 
(40  CFR  261  Appendix  VII).  Appendix 
VII  sets  forth  only  the  constituents  that 
were  the  basis  for  the  listing  and  is  not 
an  exhaustive  list  of  hazardous 
constituents  in  each  waste.  Additional 
support  for  taking  this  approach  is  found 
in  RCRA  section  3001(f),  which  specifies 
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that  EPA  must  consider  additional 
hazardous  constituents  other  than  those 
for  which  the  waste  was  listed  when 
evaluating  delisting  petitions.  Section 
3001(f)  thus  acknowledges  that 
Appendix  VII  is  only  a  partial  list  of  the 
hazardous  constituents  that  can  be 
present  in  a  listed  waste. 

(3)  Relationship  of  Treatment 
Standards  to  PQLs.  The  regulated 
community  has  asked  a  number  of 
questions  about  the  relationship  of 
treatment  standards  to  the  practical 
quantitation  limits  (PQLs)  for  a  number 
of  constituents.  It  is  important,  therefore, 
to  clarify  the  definition  of  PQLs,  their 
intended  use.  and  their  relationship  to 
treatment  standards. 

In  proposed  revisions  to  the 
September  1986  edition  of  Test  Methods 
for  Evaluating  Solid  Wastes  (also 
known  as  and  herein  referred  to  as  SW- 
846).  the  Agency  defines  PQLs  as 
"  *  *  *  the  lowest  level  of  quantitation 
that  the  Agency  believes  a  competent 
laboratory  can  be  expected  to  reliably 
achieve."  The  intended  use  of  PQLs  is 
mentioned  in  Method  8250  of  SW-846 
(the  analytical  method  for  the 
determination  of  semivolatile  organics 
in  wastes  by  gas  chromatography/mass 
spectrometry).  This  discussion  states: 
"Sample  PQLs  are  highly  matrix- 
dependent.  The  PQLs  listed  herein  are 
provided  for  guidance  and  may  not 
always  be  achievable"  (SW-846. 
September.  1988.  Table  2.  p.  8250-5).  The 
discussion  further  defines  PQLs  as  the 
method  detection  limit  in  reagent  water 
(from  Table  1.  pp.  8250-2.  8250-3.  and 
8250-4)  multiplied  by  a  matrix 
dependent  factor  that  was  estimated  for 
four  matrices  (Table  2.  p.  8250-5). 

As  is  evident  from  the  above  citations, 
the  PQLs  are  directly  related  to  the 
amount  of  interferences  that  are  present 
in  the  di^erent  waste  matrices,  and  the 
PQLs  listed  in  SW-646  are  not  always 
achievable  for  constituents  as  measured 
in  untreated  wastes.  However,  the 
Agency  points  out  that  most  treatment 
processes,  particularly  destructive 
technologies  such  as  incineration, 
destroy  not  only  the  hazardous 
constituents  of  the  waste  but  also  other 
organics  that  typically  interfere  with  the 
analysis  for  constituents  in  untreated 
wastes  as  well.  Thus.  PQLs  typically  are 
significantly  lower  for  treatment 
residuals  such  as  incinerator  ash  than 
for  untreated  wastes.  Such  differences 
in  PQLs  for  untreated  versus  treated 
wastes  are  demonstrated  by  the  data  for 
almost  every  incineration  test  bum 
performed  by  the  Agency  in  developing 
BDAT  treatment  standards  (see 
appropriate  background  documents  for 
each  waste  treatability  group). 


Potential  users  of  PQLs  should  keep  in 
mind  that  the  PQLs  in  SW-846  were 
established  to  provide  guidance  for  the 
analysis  of  waste  samples  by  acting  as 
minimum  performance  criteria  for 
analytical  laboratories.  The  PQLs  do  not 
necessarily  represent  the  lowest  limits 
of  analytical  performance  achievable  for 
any  given  waste. 

The  PQLs  in  SW-846  were  intended  to 
be  broadly  applied  to  groups  of  wastes. 
As  a  result,  matrix  dependent  correction 
factors  were  not  developed  for  any 
particular  waste  code,  and  do  not 
specifically  apply  to  any  particular 
treatment  residuals  (i.e.,  only  correction 
factors  for  matrices  identified  as  ground 
water,  low-level  soil,  high-level  soil,  and 
non-water  miscible  waste  were 
specified  in  Method  8250  of  SW-846). 
Furthermore,  the  Agency  is  currently 
modifying  and  expanding  the  matrix 
correction  factors,  as  well  as  modifying 
the  detection  limits  from  which  the  PQLs 
are  derived. 

The  PQLs  listed  in  SW-846  for  some 
constituents  are  less  stringent  than  some 
of  the  treatment  standards.  This 
apparent  anomaly  results  primarily  from 
the  fact  that  the  PQLs  in  SW-846  were 
not  based  on  the  same  waste  matrices 
(i.e..  treatment  residues)  that  were 
tested  in  developing  thetreatment 
standards.  The  treatment  standards  for 
a  given  waste  code  are  based  on 
analysis  of  the  treatment  residuals  of 
the  waste  (or  in  some  cases,  a  similar 
waste  from  which  the  treatment 
standards  are  transferred). 
Consequently,  the  resulting  treatment 
standards  appropriately  reflect  the  level 
of  analytical  performance  achievable  for 
that  waste.  Thus,  the  PQLs  in  SW-846 
are  generally  not  used  directly  in 
developing  the  part  268  treatment 
standards. 

The  question  has  been  raised  whether 
constraints  posed  by  the  limits  of 
applicable  analytical  methods  allow 
treatment  standards  to  be  met  reliably 
on  a  routine  basis.  The  Agency  points 
out  that  the  laboratories  used  to  develop 
the  treatment  standards  are  reliable  and 
must  maintain  compliance  with  EPA's 
Quality  Assurance/Quality  Control 
requirements  on  a  routine  basis.  The 
background  documents  for  all  wastes  for 
which  incineration  has  been  established 
as  BDAT  provide  additional  support  that 
treatment  standards  are  above  the  limits 
of  detection  for  regulated  constituents 
on  a  routine  basis.  These  documents 
provide  data  that  indicate  that  the 
laboratories  consistently  obtain  low 
detection  limits  for  the  regulated 
constituents  in  the  wastes. 

In  cases  where  a  facility  believes  that 
waste-specific  treatment  standards 


cannot  be  met  because  their  laboratory 
is  unable  to  achieve  PQLs  below  the 
treatment  standards  on  specific 
treatment  residuals,  the  facility  may 
submit  a  petition  for  a  variance  from  the 
treatment  standards  for  that  particular 
waste  code  (EPA  construes  40  CFR 
268.44  as  encompassing  such  petitions). 
The  facility  must  demonstrate  that  the 
analyses  are  in  compliance  with  all 
other  BDAT  QA/QC  provisions  (as 
outlined  in  the  BDAT  Generic  Quality 
Assurance  Project  Plan  (EPA/530-SW- 
87-011.  March  1987).  Moreover.  j)»e 
petitioner  must  also  demonstrate  that 
the  treatment  process  is  a  well-designed 
and  well-operated  BDAT  process. 

(Note:  The  Agency  may  use  analytical 
methods  that  are  not  specifically 
identified  in  SW-846  for  setting 
treatment  standards,  provided  that  the 
methods  comply  with  all  appropriate 
detection  limits,  spike/surrogate 
recoveries,  and  other  quality  assurance 
criteria.  Thus,  a  facility  may  also 
develop  a  petition  in  a  similar  manner.) 

/.  Treatment  Standards  Based  on 
Single  Facility  Data,  Grab  Samples 
Versus  Composite  Samples,  and  Waste 
Analysis  Plans — (1)  Single  Facility 
Data.  As  discussed  in  the  August  17. 
1988  final  rule  for  First  Third  wastes,  the 
Agency  believes  that  the  use  of  a  small 
number  of  data  sets  from  a  single 
treatment  facility  can  be  representative 
of  the  treatment  achieved  by  the 
particular  treatment  system.  This  is 
particularly  true  when  no  other 
treatment  data  are  available,  or  when 
data  exist  but  there  is  no  verification 
that  the  treatment  process  from  which 
the  data  were  obtained  was  well- 
designed  or  well-operated.  It  is  not 
possible  for  the  Agency  to  sample  every 
facihty  generating  the  waste  or  every 
treatment  system  treating  the  waste.  For 
the  purposes  of  determining  treatment 
standards,  the  Agency  has  established  a 
methodology  for  selecting  particular 
facilities  and  treatment  systems  that  it 
considers  to  be  well-designed  and  well- 
operated.  The  Agency  also  selects 
wastes  that  are  representative  of  those 
most  difficult  to  treat. 

The  Agency  recognizes  that  there  is 
variability  inherent  in  every  treatment 
system,  as  well  as  variability  in  the 
characteristics  of  the  wastes.  The 
Agency  accounts  for  these  by 
multiplying  the  mean  of  the  constituent 
concentrations  by  a  correction  factor 
known  as  the  variability  factor.  This 
factor  is  derived  through  a  quantitative 
procedure  that  determines  the  statistical 
99th  percentile  for  the  treatment 
standard.  This  establishes  a  treatment 
standard  that  should  be  achievable  99 
percent  of  the  time  by  a  well-designed. 
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well-operated  system.  The  Agency 
further  adjusts  the  treatment  standard  to 
account  for  variabilities  due  to 
analytical  recovery.  In  addition,  all 
analyses  of  hazardous  constituents  are 
performed  in  accordance  with  an 
established  QA/QC  plan  as  outlined  in 
the  BOAT  Generic  Quality  Assurance 
Project  Plan.  The  Agency  is  confident 
that  this  methodology  will  result  in 
treatment  standards  that  accurately 
represent  the  performance  of  a 
particular  treatment  system. 

Standards  based  on  incineration  are 
always  established  above  the  limit  of 
detection  rather  than  at  the  detection 
limit.  This  is  because  the  Agency  prefers 
to  account  for  the  variability  inherent  in 
the  treatment  system  and  in  the  analysis 
of  the  recovery  data.  Therefore, 
following  EPA's  methodology  for 
establishing  treatment  standards,  the 
data  (the  average  detection  limit)  are 
adjusted  through  use  of  the  variability 
factor  (typically  2.8)  and  a  correction  for 
recovery  of  a  spiked  analyte  (or 
surrogate).  The  resulting  treatment 
standards  for  the  organic  constituents 
are  above  the  detection  limits.  The 
standards  are  thus  actually  greater  than 
the  achievable  levels  (which  are  at  or 
below  the  detection  limits)  and  should 
be  easily  met  by  a  well-designed,  well- 
operated  incineration  system. 

(2)  Grab  versus  Composite  Samples. 
Where  performance  data  exist  based  on 
both  the  analysis  of  composite  samples 
and  the  analysis  of  grab  samples,  the 
Agency  establishes  the  treatment 
standards  based  on  the  analysis  of  grab 
samples.  Grab  samples  normally  reflect 
maximum  process  variability,  and  thus 
would  reasonably  characterize  the 
ranges  of  treatment  system  performance. 

In  cases  where  only  composite  data 
exist,  the  Agency  considers  the  QA/QC 
of  the  data,  the  inherent  efficiency  of  the 
process  design,  and  the  level  of 
performance  achieved.  The  Agency  may 
then  choose  to  use  this  composite  data 
to  develop  the  treatment  standard. 
Where  these  data  are  used  to  establish 
the  treatment  standard,  the  treatment 
standard  is  identified  as  based  on 
analysis  of  a  composite  sample. 
Enforcement  of  that  standard  thus 
would  also  be  based  on  composite 
samples. 

(3)  Waste  Analysis  Plans.  The  waste 
analysis  plan  shall  provide  the  basis  for 
monitoring  a  disposal  facility's 
compliance  with  promulgated  treatment 
standards.  This  plan  must  be  adequate 
to  assure  compliance  with  part  268.  The 
disposal  facility  is,  however,  ultimately 
responsible  if  it  disposes  a  waste  that 
does  not  meet  a  treatment  standard. 
Therefore,  a  disposal  facility  may 
violate  the  land  disposal  restrictions 


while  at  the  same  time  complying  with 
the  provisions  of  its  waste  analysis  plan. 
Put  another  way,  a  waste  analysis  plan 
may  be  written  to  authorize  types  of 
sampling  and  monitoring  different  from 
those  used  to  develop  the  treatment 
standard(s].  In  such  an  instance,  the 
disposal  facility  must  demonstrate  that 
the  waste  analysis  plan  (and  the  specific 
deviating  feature)  is  adequate  to  assure 
compliance  with  part  268  (see  40  CFR 
264.13).  This  might  require,  for  example, 
a  demonstration  of  statistical 
equivalence  between  a  composite 
sampling  protocol  and  one  based  on 
grab  sampling,  or  a  demonstration  of 
why  monitoring  for  a  subset  of 
pollutants  would  assure  compliance  of 
those  not  monitored. 

In  any  case,  enforcement  of  the  land 
disposal  restrictions  is  based  on  grab 
samples  (except  as  described  in  the 
previous  section)  and  analysis  of  all 
constituents  regulated  by  the  applicable 
treatment  standards,  not  on  the  facility's 
waste  analysis  plan. 

g.  General  Issues  on  Developing 
Treatment  Standards  for  Characteristic 
Wastes.  This  section  of  today's 
preamble  presents  a  discussion  of 
general  issues  on  establishing  treatment 
standards  for  all  characteristic  wastes. 
EPA  initially  took  the  position  that 
wastes  that  are  hazardous  exclusively 
by  virtue  of  exhibiting  a  characteristic 
are  not  subject  to  the  RCRA  section 
3004{g)(C)  "hard  hammer"  (See  51  FR 
1607  n.4.,  January  14. 1986).  EPA  no 
longer  takes  this  position,  and  is  now 
reading  RCRA  section  3004(g)(6)(C)  to 
encompass  all  wastes  for  which  EPA 
has  an  obligation  to  establish  treatment 
standards  for  under  paragraph  (g)(5), 
which  includes  identified  characteristic 
wastes.  The  legislative  history  also 
indicates  that  Congress  intended  EPA  to 
include  identified  characteristic  wastes 
(i.e.,  those  identified  as  of  the  effective 
date  of  HSWA)  by  the  statutory 
deadline  (H.R.  Conf.  Rep.  No.  1133,  g8th 
Cong.,  2d  Sess.  88  (1984)).  In  any  case, 
since  EPA  intends  to  promulgate 
treatment  standards  for  these  wastes, 
the  issue  has  no  practical  significance. 

The  criteria  for  identifying  a  waste  as 
a  characteristic  hazardous  waste  are 
defined  in  40  CFR  261.21  through  261.24. 
These  criteria  identify  five  major  groups 
of  characteristic  wastes:  Ignitable 
(DOOl),  Corrosive  (D002),  Reactive 
(D003),  EP  Toxic  Metals  (D004-D011), 
and  EP  Toxic  Pesticides  (D012-D017). 
There  are  several  criteria  within  each  of 
these  major  groups  that  define  the 
particular  characteristic.  EPA  used  these 
individual  criteria  as  the  basis  for 
identifying  treatability  groups 
(subcategories)  within  each  major 
characteristic  group. 


There  are  a  number  of  options  for 
developing  treatment  standards  for  any 
characteristic  waste  code  or 
subcategory.  One  option  is  to  propose 
concentration-based  standards  when 
the  Agency  has  data  to  support  such  an 
action.  A  second  option  is  to  propose  a 
treatment  standard  expressed  as  a 
required  method.  A  third  option  is  to 
simply  establish  the  characteristic  level 
as  the  treatment  standard.  A  fourth 
option  is  to  establish  a  method  of 
treatment  along  with  a  required 
performance  level.  (See  preamble 
section  III.C.  for  further  discussion  of 
EPA's  authority  to  establish  treatment 
standards  for  characteristic  wastes.) 

Section  III.A.4.  of  today's  preamble 
presents  the  proposed  treatment 
standards  for  ignitable  (DOOl),  corrosive 
(D002),  and  reactive  (D003) 
characteristic  wastes;  their  treatability 
subcategories;  and  related  U  and  P 
reactive  wastes.  Proposed  treatment 
standards  for  EP  Toxic  Metals  (D004- 
DOll)  are  presented  in  section  III.A.5. 
along  with  proposed  treatment 
standards  for  some  K,  U  and  P  wastes 
that  contain  these  metals.  Proposed 
treatment  standards  for  EP  Toxic 
Pesticides  (D012-D017)  are  presented  in 
section  III.A.2.C.  along  with  treatment 
standards  for  related  K,  U,  and  P 
halogenated  pesticides. 

For  many  of  the  wastes  that  are 
hazardous  only  because  they  exhibit 
one  of  the  characteristics  in  40  CFR 
261.3(c)(1)  and  (d)(1),  the  use  of  some 
BOAT  technologies  will  result  in  a 
residue  that  no  longer  exhibits  any  of 
the  characteristics.  In  some  cases, 
however,  the  use  of  a  BDAT  treatment 
technology  to  remove  one  characteristic 
will  result  in  a  residue  which  has  a 
different  characteristic,  and  thus 
requires  further  treatment  (e.g., 
incineration  of  an  ignitable  DOOl  waste 
may  generate  an  ash  that  exhibits  the 
characteristic  of  EP  Toxicity  for  metals 
(D004-D011)).  Furthermore,  if  the 
characteristic  waste  or  its  treatment 
residue  is  mixed  with  a  listed  hazardous 
waste,  the  entire  mixture  is  considered 
to  be  the  listed  hazardous  waste  due  to 
the  derived-from  rule,  even  if  treated  to 
remove  all  characteristics. 

The  Agency  is  today  proposing  that 
characteristic  wastes  and  residues  from 
treatment  of  characteristic  wastes  must 
be  treated  to  meet  all  characteristic 
treatment  standards  prior  to  land 
disposal.  When  the  treatment  standard 
for  one  characteristic  is  expressed  as  a 
required  method  of  treatment,  the 
method  must  be  used  and  the  treatment 
standard  for  any  additional 
characteristic  in  the  residue  must  be 
met.  See  preamble  section  III.A.4.a.  for  a 
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further  discussion  of  this  concept  as  it 
applies  to  ignitable,  reactive,  and 
corrosive  characteristic  wastes. 

For  purposes  of  complying  with 
today's  proposed  treatment  standards, 
dilution  of  characteristic  wastes  in  order 
to  remove  the  characteristic  (in  lieu  of 
meeting  the  treatment  standard)  is  not 
allowed.  Dilution  does  not  destroy  the 
chemical  constituents  causing  the 
characteristic;  it  is  merely  a  physical 
process  that  provides  temporary 
removal  of  the  characteristic  which  can 
be  reversed  if  the  physical  conditions 
are  changed.  The  Agency  understands, 
however,  that  dilution  is  sometimes 
necessary  in  order  to  facilitate  treatment 
(e.g..  in  order  to  lower  the  BTU  value  of 
a  DOOl  waste  with  a  very  high  BTU 
value).  This  type  of  dilution  to  effect 
treatment  is  not  prohibited  as  long  as  it 
is  not  used  as  treatment  or  to  avoid 
compliance  with  treatment  standards,  or 
in  the  case  of  California  list  wastes, 
prohibition  levels.  (See  preamble 
sections  III.C.  and  III.D.  for  further 
discussion  of  issues  relating  to  dilution.) 

h.  General  Issues  Pertaining  to  All 
Remaining  UandP  Wastes.  Today's 
proposed  rule  addresses  several  issues 
'  pertinent  to  the  development  of 
concentration-based  treatment 
standards  for  U  and  P  wastes  as  defined 
in  40  CFR  261. 33  (e)  and  (f).  These 
include  issues  such  as  deficiencies  in 
waste  characterization,  analytical 
complications,  sporadic  generation 
patterns,  infrequent  land  disposal, 
potential  necessity  for  dissolution  prior 
to  treatment,  and  difficulties  in 
evaluation  of  recycling  potential.  EPA  is 
also  proposing  two  clarifying  corrections 
to  the  existing  scope  of  section  261.33: 
one  change  to  correct  an  unintended  gap 
in  paragraph  (c),  and  the  other  to  clarify 
that  contaminated  soils  and  other  spill 
residues  are  not  automatically  excluded 
from  being  solid  wastes  if  recycled. 

The  Agency  believes  that 
concentration-based  treatment 
standards  can  be  developed  for  many  of 
the  U  and  P  wastes  based  on  existing 
data.  EPA  has  grouped  all  of  the  U  and  P 
wastes  into  various  treatability  groups 
based  on  similarities  in  elemental 
composition  (e.g..  carbon,  halogens  and 
metals)  and  the  presence  of  key 
functional  groups  (e.g..  phenolics,  esters, 
and  amines)  within  the  structure  of  the 
individual  chemical  represented  by  the 
U  or  P  waste  code.  The  Agency  has  also 
accounted  for  physical  and  chemical 
factors  that  are  known  to  affect  the 
selection  of  treatment  alternatives  and 
to  affect  the  performance  of  the 
treatment,  such  as  volatility  and 
solubihty,  when  developing  these 
treatability  groups.  The  use  of  the 


chemical  (e.g.,  pesticides  and 
pharmaceuticals)  was  also  important  in 
establishing  these  groups.  Emphasizing 
the  use  of  these  chemicals  allows  the 
Agency  to  identify  issues  specific  on 
these  groups  of  chemicals,  to  target 
potential  sources  of  data,  and  to  solicit 
comments  and  data  from  specific 
industries  and  public  interest  groups. 

(1)  Waste  Characterization  of  U  and  P 
Wastes.  EPA  has  designated  a  specific 
U  or  P  waste  code  number  referring  to 
the  specific  chemical  constituent 
associated  with  that  code.  EPA's  listing 
sorts  these  wastes  into  two  general 
hazard  categories.  Those  wastes 
identified  as  P  wastes  are  defined  as 
"acute  hazardous"  wastes  and  those 
wastes  identified  as  U  wastes  are 
defined  as  "toxic"  wastes.  The  Agency 
has  determined  that  these  distinctions 
generally  have  no  significant  bearing  on 
treatability  of  the  particular  chemical  or 
waste,  and  thus  did  not  consider  these 
distinctions  between  U  and  P  wastes  in 
developing  the  treatability  groups 
identified  in  this  section. 

The  U  and  P  wastes  are  defined  as 
out-of-date  commercial  products, 
chemical  intermediates,  off-specification 
(off-spec)  products,  container  liners  (or 
residues),  or  spill  residues.  (See  40  CFR 
261.33.)  These  wastes  can  also  exist  as 
wastewater  or  nonwastewater 
treatment  residues  based  on  the 
derived-from  or  mixture  rules.  In 
addition,  U  and  P  wastes  are  often 
contained  in  lab  packs  as  complex 
mixtures  of  discarded  concentrated 
chemicals,  contaminated  laboratory 
samples,  old  analytical  laboratory 
standards,  and  contaminated 
equipment. 

The  composition  of  these  wastes  can 
vary  significantly.  Some  U  and  P  wastes 
may  not  contain  the  same  constituents 
or  concentration  of  the  specific  U  or  P 
chemical  that  was  present  in  the  waste 
from  which  concentration-based 
standards  may  be  proposed  to  be 
transferred.  However,  given  the 
statutory  time  constraints  that  exist,  the 
Agency  cannot  possibly  test  every  single 
U  and  P  chemical.  The  Agency  believes 
that  the  transfer  of  data  and 
development  of  concentration-based 
standards  is  the  best  alternative  for 
these  U  and  P  wastes,  and  is  therefore 
proposing  such  standards  whenever 
possible. 

(2)  Analytical  Complications.  The 
Agency  has  determined  that  for  many  U 
and  P  wastes,  as  well  as  for  some  K 
wastes,  there  are  several  compUcations 
that  arise  in  terms  of  how  reliably  the 
primary  hazardous  constituents  can  be 
quantified.  These  complications  appear 
to  preclude  the  establishment  of 


concentration-based  treatment 
standards.  As  a  direct  result  of  these 
complications,  the  Agency  is  compelled 
to  establish  a  method  (or  methods)  of 
treatment  as  a  treatment  standard  rather 
than  concentration-based  constituent 
specific  standards. 

For  any  particular  U  or  P  chemical, 
there  are  four  major  reasons  that  these 
quantification  comphcations  exist:  (1) 
there  are  no  methods  that  are  currently 
verified  for  the  quantification  of  the 
constituent  of  interest  in  treatment 
residuals:  (2)  calibration  standards  (i.e.. 
standard  solutions  of  known  purity  for 
validating  compliance  with  QA/QC 
procedures)  of  that  chemical  are  not 
currently  available  on  the  commercial 
market;  (3)  the  chemical  may  be 
unstable  in  water,  or  react  with  water, 
and  (4)  the  chemical  may  not  be  listed 
as  a  single  chemical  entity  (e.g.,  P030  is 
listed  as  "soluble  cyanide  salts,  not 
otherwise  specified").  Chemical  specific 
complications  are  presented  in  the 
appropriate  section  of  today's  preamble 
that  discusses  the  specific  treatability 
group  where  the  U  or  P  chemical  has 
been  classified.  Implications  of  these 
complications  on  the  general  procedures 
for  establishment  of  concentration- 
based  standards  are  outlined  in  greater 
detail  below. 

(a)  Availability  of  a  Verified 
Analytical  Method.  The  September, 
1986.  edition  of  Test  Methods  for 
Evaluating  Solid  Wastes  (also  known  as 
SW-846),  does  not  include  analytical 
methods  that  are  currently  verified  for 
the  quantification  of  some  U  and  P 
chemicals  in  treatment  residuals.  This 
does  not  imply  that  an  existing 
analytical  method  cannot  be  used  to 
quantify  that  particular  chemical,  but 
rather,  it  indicates  that  the  Agency  has 
not  verified  the  quantification  of  that  U 
or  P  chemical  in  the  specific  treatment 
residuals  of  interest.  However,  in  the 
absence  of  this  verification  and  where 
the  Agency  has  sufficient  behef  that  a 
particular  analytical  method  can 
analyze  a  particular  chemical,  the 
Agency  is  not  precluded  from 
establishing  a  concentration-based 
treatment  standard  for  that  U  or  P 
chemical.  In  fact,  the  Agency  anticipates 
that  for  many  U  and  P  chemicals, 
analytical  methods  will  be  verified  as 
appropriate  for  complex  matrices  such 
as  treatment  residuals.  EPA  is  currently 
working  to  validate  analytical  methods 
for  a  growing  number  of  chemicals  in  a 
variety  of  matrices.  It  is  anticipated  that 
treatment  data  obtained  during  the 
development  of  BDAT  for  specific  waste 
codes  will  also  assist  in  the  validation  of 
these  methods. 
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For  many  U  and  P  chemicals,  the 
Agency  has  determined  that  only  High 
Performance  Liquid  Chromatography 
(HPLC)  analytical  methods  can  be  used 
to  measure  their  concentration. 
Although  HPLC  techniques  have  been 
used  to  quantify  certain  chemicals  in 
relatively  clean  aqueous  matrices,  the 
Agency  has  not  completely  verified  that 
HPLC  is  appropriate  for  analysis  of 
either  untreated  wastes  or  treatment 
residuals.  There  is  only  one  HPLC 
method  that  is  currently  listed  in  SW- 
846  as  applicable  to  analysis  of  solid 
wastes,  with  very  limited  applicability. 
However,  the  Agency  is  in  the  process 
of  validating  other  hOPLC  methods, 
including  multiple-column  HPLC 
systems  and  HPLC  units  coupled  with 
mass  spectroscopy.  Until  this  method 
validation  work  is  completed,  the 
Agency  does  not  believe  that  it  should 
estabhsh  concentration-based  treatment 
standards  for  these  particular  U  and  P 
chemicals.  Further,  the  Agency  currently 
lacks  data  on  treatment  of  hazardous 
wastes  based  on  HPLC  analyses. 

The  Agency  also  recognizes  the 
existence  of  methods  other  than  those 
specifically  identified  in  SW-846,  that 
can  successfully  quantify  some  U  and  P 
compounds  in  complex  matrices,  and  for 
the  purposes  of  today's  proposed  rule 
solicits  information  about  them.  In 
particular,  the  commenter  should  supply 
all  available  QA/QC  information  and 
the  data  must  represent  analysis  of 
treated  residuals  from  the  use  of 
technologies  that  are  equivalent  to  that 
examined  or  specified  in  today's 
preamble  as  BOAT  for  that  particular 
chemical.  Commenters  should  specify 
that  the  submitted  data  are  applicable  to 
a  particular  waste  code. 

(b)  Commercial  A  vailability  of 
Calibration  Standards.  Solutions  of 
known  purity  and  concentration  of  a 
chemical  or  mix  of  chemicals  are  often 
referred  to  as  calibration  standards. 
These  are  used  by  analytical 
laboratories  to  verify  the  accuracy  and 
precision  (QA/QC)  of  a  particular 
analysis  for  a  particular  chemical  or 
group  of  chemicals.  The  continued 
availability  of  these  standards  from 
commercial  chemical  suppliers  is 
important  in  maintaining  proper  QA/QC 
of  quantitative  analysis  for  the  chemical 
constituents  in  treatment  residuals.  For 
the  purposes  of  routine  compliance  with 
treatment  standards,  the  Agency 
believes  that  an  analytical  laboratory 
must  be  able  to  readily  and  consistently 
purchase  these  calibration  standards. 

EPA  determined  which  compounds 
are  commercially  available  by  asking 
five  major  suppliers  whether  they  had 
the  chemicals  in  stock  and  whether  they 


were  available  for  shipping  to 
prospective  buyers.  Only  those 
chemicals  thus  found  to  be 
"commercially  available"  were  included 
on  the  list  of  those  for  which  EPA  will 
set  concentration-based  standards  and 
require  analytical  quantification. 
However.  EPA  realizes  that  some 
analytical  reagents  may  exist  for  these 
chemicals,  outside  the  commercial 
inventories  of  the  major  supply  houses 
contacted.  Nevertheless,  unless  a 
compound  is  consistently  in  stock  at 
major  suppliers,  the  Agency  believes 
that  the  difflculties  in  obtaining  these 
standards  and  in  verification  of  their 
purity  are  sufficient  cause  to  not 
establish  concentration-based  treatment 
standards  for  these  U  and  P  chemicals. 
This  does  not,  however,  preclude  the 
Agency  from  promulgating  a 
concentration-based  standard  at  a  later 
date. 

While  the  use  of  calibration  standards 
is  an  integral  component  of  all  analyses, 
the  Agency's  SW-846  methods  do  not 
typically  require  that  a  calibration 
standard  be  available  for  every 
compound  being  analyzed.  Surrogate 
compounds  are  often  used  as  calibration 
standards  in  many  analytical  methods. 
The  Agency  could  establish 
concentration-based  treatment 
standards  for  a  surrogate  compound  in 
the  waste  or  for  some  other  waste 
characteristic  that  could  act  as  an 
indicator  of  effective  treatment  (i.e..  an 
indicator  parameter],  provided  that  a 
correlation  of  the  concentration  of  the 
surrogate  or  indicator  parameter  to  the 
concentration  of  the  constituent  of 
interest  can  be  established.  In  general, 
the  lack  of  waste  characterization  data 
and  the  variabihty  in  waste  composition 
for  U  and  P  wastes  interferes  with  the 
establishment  of  surrogate  or  Indicator 
parameters  for  many  U  and  P  wastes. 

This  does  not  preclude  the  Agency 
from  the  use  of  surrogates  or  indicator 
parameters  in  establishing 
concentration-based  treatment 
standards.  Where  deemed  appropriate, 
the  Agency  has  specifically  identified 
these  surrogates  or  indicators  on  a 
waste  code  specific  basis  in  today's 
proposed  rule.  In  fact,  in  the  Land 
Disposal  Restrictions  for  Second  Third 
Wastes  (54  FR  26614,  June  23, 1989). 
treatment  standards  for  total  and 
amenable  cyanides  have  already  been 
promulgated  for  several  U  and  P  waste 
codes  that  are  listed  as  specific  cyanide 
salts.  In  general,  commenters  to  the 
proposed  rule  for  these  wastes 
supported  the  use  of  these  indicator 
parameters. 

In  cases  where  these  U  and  P 
chemicals  are  no  longer  produced  or 


used  in  this  country,  and  are  not 
reasonably  expected  to  be  detected  in 
environmental  or  waste  samples,  the 
Agency  may  choose  to  not  establish 
concentration-based  treatment 
standards  for  particular  constituents.  In 
most  cases,  EPA  does  not  wish  to 
encourage  a  market  for  high-purity 
samples  of  these  compounds,  as  might 
happen  if  it  required  that  these 
compounds  be  analyzed,  thus  creating  a 
demand  for  quantiflcation  reagent 
samples. 

(c)  Stability  in  Water.  Some  U  and  P 
compounds  dissociate,  decompose  or 
otherwise  significantly  change  their 
identity  when  exposed  to  water.  EPA 
chooses  not  to  set  concentration-based 
BDAT  standards  for  these  compounds, 
because  there  is  generally  a  high 
probability  of  the  presence  of  water  in 
many  treatment  residuals  and 
particularly  in  wastes  classified  as 
wastewaters.  Thus,  while  analytical 
methods  may  exist  for  some  of  these 
"unstable"  diemicals  when  measured  in 
nonaqueous  matrices  and  even  in 
aqueous  samples  (depending  on  their 
"half-life"  of  instability),  accurate 
quantification  of  their  concentration  in 
treatment  residuals  where  there  is  a 
reasonable  expectation  that  water  may 
be  present  would  be  severely  hampered. 
For  many  of  these  chemicals,  a  high 
level  of  coordination  of  sampling  find 
analytical  personnel  would  be  required 
in  order  to  assure  a  consistency  in 
holding  times  and  thus  highly  variable 
analytical  results  might  be  expected. 

In  developing  the  list  of  chemicals  to 
be  analyzed  for  purposes  of  compliance 
with  groundwater  monitoring 
requirements  of  40  CFR  264  (i.e..  the 
chemicals  listed  in  Appendix  IX).  EPA 
faced  the  same  problem  of  identifying 
those  chemicals  that  are  "unstable"  in 
water  and  therefore  not  amenable  to 
these  groundwater  monitoring 
requirements.  Consequently.  EPA 
designates  as  "unstable"  those  U  and  P 
chemicals  that  were  particularly 
excluded  from  Appendix  IX  for  this 
reason.  EPA  is  confident  that  it  is 
correct  in  relieving  the  regulated 
community  from  the  burden  of  * 

undertaking  analysis  of  hazardous 
waste  treatment  residuals  for  those  U 
and  P  compounds  excluded  from 
Appendix  IX  because  of  their  instability 
in  water. 

(d)  Multiple  or  Ambiguous  Identity. 
For  several  U  and  P  waste  codes,  the 
specific  listing  for  that  waste  code  does 
not  identify  only  one  particular  chemical 
for  which  the  listing  applies  (e.g.,  P075  is 
listed  as  "Nicotine  and  salts"  and  P051 
is  listed  as  "Endrin  and  metabolites"). 
For  purposes  of  compliance  with  the 
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treatment  standards,  the  Agency  has 
determined  which  chemicals  should  be 
analyzed  (if  any). 

In  cases  where  the  U  or  P  listing  did 
not  specify  particular  isomers  and  there 
are  a  limited  number  of  isomers, 
treatment  standards  are  typically 
reported  as  applicable  to  all  isomers,  are 
isomer  specific,  or  are  apphcable  to  the 
sum  of  the  isomers  depending  upon 
whether  the  identity  of  isomers  can  be 
distinguished. 

When  the  exact  identity  of  the 
chemical  for  which  the  U  or  P  waste 
code  is  listed  is  ambiguous,  or  where  the 
listing  specifies  "and  salts"  or  "and 
metabolites",  the  Agency  typically 
chooses  to  set  a  technology  rather  than 
a  concentration-based  standard  in  order 
to  preclude  analysis  for  a  particular 
chemical  that  may  not  have  even  been 
present  originally.  The  Agency  also  may 
choose  to  establish  an  indicator 
compound  for  these  wastes  (or  the 
primary  listed  compound)  that  would 
assure  treatment  of  any  additional 
chemical  that  may  fall  into  the  broad 
listing  (See  earlier  discussion  of  P030  in 
this  section  of  today's  preamble). 

(3)  Current  Generation  and  Land 
Disposal  Practices.  Data  indicate  that 
there  are  relatively  few  generators  of 
many  of  the  U  and  P  wastes. 
Information  from  the  1966  TSDR  survey 
also  suggests  that  the  majority  of  these 
U  and  P  wastes  are  not  typically  land 
disposed.  The  Agency  considered 
proposing  a  treatment  standard  of  "No 
Land  Disposal  Based  on  No  Generation" 
for  many  of  these  wastes.  However,  the 
sporadic  nature  of  generation  suggests 
that  these  wastes  may  be  generated  at 
any  time  and  thus  may  require  land 
disposal  of  treatment  residues. 

While  establishing  a  treatment 
standard  of  "No  Land  Disposal  Based  on 
No  Generation"  allows  generators  to 
petition  for  a  variance  from  the 
treatment  standard  (40  CFR  268.44).  the 
Agency  prefers  to  estabhsh 
concentration-based  standards  or 
methods  of  treatment  whenever  a 
transfer  of  standards  can  be  reasonably 
performed.  However,  for  some  U  and  P 
wastes  that  have  a  very  low  probability 
of  generation,  the  "No  Land  Disposal 
Based  on  No  Generation"  alternative 
may  be  feasible.  This  alternative  may  be 
particularly  attractive  for  a  few  U  and  P 
wastes  for  which  the  Agency  cannot 
identify  sufficient  data  to  show  that 
treatment  technologies  are 
demonstrated  or  even  applicable. 

(4)  Dissolution  for  Treatment.  Some  of 
the  discarded  or  off-spec  U  and  P 
chemicals,  when  existing  as 
concenfrated  chemicals  or  mixtures, 
may  be  dissolved  in  a  suitable  solvent 
or  water  prior  to  treatment  Because  this 


is  a  form  of  dilution,  the  question  arises 
whether  it  is  a  form  of  permissible 
dilution.  Two  such  instances  occur  as 
follows:  1)  concentrated  organic  liquids 
and  solids  are  sometimes  dissolved  in 
appropriate  organic  solvents  (or  waste 
solvents]  and  then  incinerated  in  a 
liquid  injection  system;  and  2) 
concentrated  inorganic  chemicals  and 
metal  salts  are  sometimes  dissolved  in 
water  or  acidic  media,  chemically 
oxidized  (or  reduced],  and  precipitated 
as  an  insoluble  salt.  In  all  of  these  cases, 
this  type  of  management  is  permissible 
because  it  renders  the  chemical  suitable 
for  treatment  by  the  designated  BDAT 
technology. 

Where  organic  U  and  P  wastes  are 
generated  in  small  amounts,  however, 
incineration  in  a  rotary  kiln  may  be 
preferred  over  dissolution  in  order  to 
reduce  the  risk  from  mixing  and 
handling.  However  in  other  cases, 
dissolving  the  organic  U  and  P 
chemicals  in  solvents  may  actually  be 
desirable  in  order  to  reduce  the 
maximum  emission  rate  of  halides  or 
oxides  of  phosphorus,  nitrogen,  or  sulfur 
that  may  occur  from  incinerating 
excessive  amounts  of  the  concentrated 
forms  of  these  U  or  P  chemicals.  Thus. 
EPA  does  not  wish  to  preclude 
dissolution  for  purposes  of  effective 
treatment 

(5)  Recycling  Potential.  The  Agency 
believes  that  it  may  be  feasible  to 
legitimately  recycle  some  organic  U  and 
P  wastes.  For  example,  a  true  "off-spec" 
product  could  potentially  undergo 
further  on-site  processing  rather  than 
land  disposal,  be  sold  as  a  low  grade 
chemical  product  in  the  market,  or  be 
exchanged  as  a  raw  material  to  other 
industry  participating  in  a  hazardous 
waste  exchange  program.  Indeed,  these 
materials  may  not  be  solid  wastes  if 
legitimately  recycled  (see  40  CFR 
261.33). 

However,  other  forms  of  organic  U 
and  P  wastes  may  require  fur&er 
treatment  prior  to  recycling  (e.g., 
organics  that  tend  to  polymerize  or 
solidify  may  need  to  be  stabilized  prior 
to  reuse).  In  addition,  other  organic  U 
and  P  wastes  may  not  be  amenable  to 
recycling  for  a  variety  of  reasons.  The 
major  reason  being  that  quite  often 
other  chemicals  such  as  residual 
catalysts,  unreacted  reagent  chemicals, 
by-products,  or  process  contaminants 
are  present  in  the  waste  that  preclude 
their  reuse.  Because  of  the  variety  in 
possible  contaminants  per  organic  U 
and  P  waste,  the  Agency  cannot  identify 
specific  waste  characteristics  per  waste 
code  that  would  allow  the  Agency  to 
establish  direct  reuse  as  a  treatment 
standard  for  the  majority  of  U  and  P 
organic  chemicals.  The  Agency  solicits 


data  and  information  to  identify  those 
wastes  (or  subcategories  based  on 
certain  waste  characteristics),  that  are 
amenable  to  direct  reuse  and  recycling. 

EPA  does  not  intend  to  preclude  the 
legitimate  recycling  of  any  of  these 
wastes.  EPA  notes,  however,  that  soil 
and  other  residues  from  spilling  these 
commercial  chemicals  would  ordinarily 
not  be  recyclable.  Indeed,  the  spilling 
onto  the  land  is  itself  a  type  of  disposal 
Thus,  EPA  is  proposing  as  part  of 
today's  rule  a  clarifying  change  whereby 
such  soils  and  other  spill  residues  would 
be  solid  wastes  unless  they  are  recycled 
a  short  time  after  the  spill  event  (see 
section  II.P.  above  and  IIIJ'.  below). 

(6)  Analysis  of  Existing  and  Newly 
Developed  Treatment  Data.  Overall, 
there  are  over  300  organic  chemicals 
represented  by  the  U  and  P  waste  codes. 
Existing  treatment  data  for  wastewater 
and  nonwastewater  forms  of  specific  U 
and  P  wastes  are  somewhat  limited.  The 
treatability  data  that  does  exist  is 
primarily  for  the  corresponding  U  or  P 
constituents  as  they  are  present  in  other 
wastes  (such  as  the  K  wastes  tested  by 
the  Agency).  Therefore,  in  the 
development  of  today's  proposed 
treatment  standards,  EPA  examined  all 
of  the  available  BDAT  data  for  the 
corresponding  U  and  P  constituents  in 
approximately  fourteen  different 
incineration  test  bums  of  RCRA 
hazardous  wastes.  In  addition,  the 
Agency  examined  available  data  on  the 
treatment  of  wastewaters. 

The  majority  of  all  of  these  data 
appear  to  be  for  the  U  and  P  treatability 
subcategories  identified  as  halogenated 
aliphatics,  aromatics,  polynuclear 
aromatic  hydrocarbons,  and  oxygenated 
hydrocarbons.  This  seems  logical  in  that 
for  wastewaters  most  of  the  available 
data  are  for  those  constituents  that  are 
also  designated  as  priority  pollutants 
under  regulation  by  the  Agency's  Office 
of  Water,  and  that  for  nonwastewaters 
most  of  the  available  data  are  for 
organic  chemicals  that  are  typically 
used  as  solvents  or  pesticides.  More 
information  on  the  development  of 
treatment  standards  for  these  wastes 
can  be  found  In  the  background 
document  for  each  treatability  group  in 
the  RCRA  docket. 

(a)  Treatment  Data  for  U  and  P 
Nonwastewaters.  For  the  purpose  of  this 
rulemaking,  the  Agency  examined  the 
relative  availability,  expense,  and  ease 
of  generating  new  incineration  data  for 
nonwastewater  forms  of  the  organic  U 
and  P  waste  codes.  EPA  decided  to 
select  for  testing  a  limited  number  of 
compounds  representative  of  the  various 
classifications  inherent  to  the  structure 
of  these  chemicals.  These  new  data 
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were  used  ui  conjunctioa  writfa  previoiu 
data  to  develop  treatment  ttaxidardB 
that  were  then  transferred  to  the 
remaining  untested  wastes.  The 
compounds  that  were  tested  were 
carefully  selected  as  representative  of 
the  treatability  of  each  group  of  waste 
codes,  based  on  similarities  in  chemicai 
structure  (Le.,  presence  of  key  functional 
groups,  elemental  compoeitioa 
(including  chlorine,  sulhir,  and  nitrogen), 
number  of  carbon  atoms,  arrangement 
and  number  of  aromatic  and 
nonaromatic  rings,  isomer  and 
homologue  series,  and  degree  of 
chlorination). 

These  new  performance  data  on  the 
treatment  of  the  representative 
compounxls  were  obtained  utilizing  a 
rotary  kiln  incinerator  and  performed  by 
EPA  in  June.  1989.  The  feed  included 
three  specific  RCRA  hazardous  wastes 
that  contained  constituents  in  the 
haiogeBated  pesticide  and 
chlorobenzeae  treatability  group,  in 
concentrations  of  up  to  8%.  The 
hazardous  wastes  from  this  treatability 
group  that  were  bunted  include: 
Heptachlor  process  waste  (which 
contained  Chlordane.  Heptachlor, 
hexachkirobutadieoe  and 
hexachlorocyclopeotadieQe),  0014  (EP 
Toxic  for  Methoxychlor),  and  D016  (EP 
Toxic  for  2,4-D). 

In  addition  to  the  three  hazardous 
wastes,  the  feed  contained  fifteen 
commercial  chemical  products 
representing  other  various  U  and  P 
waste  codes.  Tlwse  commercial 
chemical  products  were  used  because 
the  Agency  was  unable  to  obtain  any 
wastes  specifically  identified  as  U  or  P 
wastes  in  the  period  of  time  required  to 
perform  the  test 

The  bum  was  designed  such  that  the 
physical  forms,  concentrations,  and  soil 
content  of  the  feed  wo"ki  represent  a 
range  of  wastes  likely  to  exist  Ilie 
treatability  test  consisted  of  two  6-hour 
bums  consisting  of  11  liqatds  and  7 
solids.  Qean  fiU  (i.e.,  dirt)  was  added  to 
produce  ash  that  is  necessary  in  order  to 
analyze  for  treated  concentrations  (or 
detection  limits),  and  to  simulate  a 
waste  spilled  on  soiL  Four  san^le  sets 
of  ash  and  scrubber  water  were 
analyzed  for  BOAT  list  constituents. 
(More  information  on  the  test  bum  can 
be  found  in  the  Onsite  Engineering 
Report  of  the  Third  locineratioa 
Treatability  Test  July.  19ea) 

The  Agency  is  proposing  to  use  much 
of  these  data  to  transfer  coocentratioa- 
based  standards  from  these  compounds 
to  the  various  U,  P,  K.  and  D  waste 
codes  where  other  data  are  unavailable 
or  of  qiiestionable  value.  These  data  will 
also  supplement  existing  daU  that  have 


been  judged  to  represent  BOAT  £or  other 
wastes. 

fbj  Treatment  Data  for  U  and  P 
Wastewaters.  Similar  to  the 
aforementianed  test  bom  for 
nonwastewaters,  the  Agency  is 
conducting  wastewater  treatment  tests 
for  selected  U  and  P  chemicals  using 
wet  air  oxidation,  pourdered  actrvated 
carbon  treatment  (PACT),  and  carbon 
adsorption.  Since  much  of  the  currently 
available  wastewater  treatment  data  is 
from  the  treatment  of  relatively  low 
concentrations  of  U  and  P  constituents 
in  industrial  wastewaters,  these  studies 
have  been  particularly  designed  to 
examine  the  applicability  of  these 
technologies  to  wastewaters  containing 
relativeiy  high  concentrations  of  U  and 
P  constituents.  The  data  developed  in 
these  studies  have  been  placed  in  the 
administrative  record  for  inspection  and 
comment. 

For  many  of  the  U  and  P  waste  codes 
in  today's  rule,  concentration-based 
standards  for  the  wastewater  forms 
have  been  developed  based  on 
concentrations  of  the  constituents 
measured  in  incinerator  scrubber 
waters.  In  general  when  the  Agency  has 
appropriate  wastewater  treatment  data 
from  well-designed  and  well-operated 
wastewater  treatment  units,  it  prefers  to 
use  these  data  rather  than  use  scrubber 
water  concentrations  to  develop 
wastewater  treatment  standards.  This 
does  not  however,  preclude  the  Agency 
from  establishing  treatment  standards 
for  other  wastes  based  on  constituent 
concentrations  in  incinerator  scmbber 
waters  and  given  the  time  constraints 
improsed  by  the  statutory  deadline,  the 
Agency  believes  that  the  use  of  scrubber 
water  data  for  the  development  of 
wastewater  standards  is  a  viable 
altemative  to  developing  no  standard. 
Treatm^ent  standards  for  these 
wastewaters  based  on  incinerator 
scrubber  water  may  also  be  appropriate 
when  one  considers  that  incineration 
typically  provides  significant 
destruction  (even  for  wastewaters)  and 
that  some  of  these  wastewaters  may 
actually  contain  high  coacentraiiona 
(near  1%  TOC)  of  organii:s.  Furthermore, 
conimenters  lo  the  Second  Third 
proposed  rule,  indicated  that  they  were 
indeed  incinerating  many  wastewaters 
and  that  they  did  not  want  to  be 
precluded  from  doing  so  where  EPA  had 
proposed  only  carbon  adsorption  as  a 
method  of  treatment  for  wastewater 
forms  of  certain  U  and  P  ofgaoo- 
phoephoms  pesticides. 

The  Agency  has  recently  gathered  and 
analyzed  wastewater  treatment  data 
from  various  sources  including:  (1)  the 
Office  of  Water's  Industrial  Tedmology 


Oivision  (ITD)  and  National  Polhitioi 
Oischarge  Elimination  System  (NPOES) 

data  (specifically  from  the  Organic 
Chemicals.  Plastics,  and  Synthetic 
Fibers  (OCPSF)  data  base):  (2)  the 
Hazardous  Waste  Engineering  Research 
Laboratory  (HWERL)  daUbasie;  (3)  the 
Office  of  Solid  Waste's  BOAT  data 
(from  previous  land  disposal  restrictions 
rules);  and  (4)  additional  wastewater 
treatment  data  were  gathered  from 
hterature  articles  on  wet  air  oxidation 
and  PACT.  As  expected,  these  data 
include  the  treatment  of  wastewaters 
that  are  not  specificaliy  listed  as  0.  P,  K, 
U,  or  P  wastewaters,  but  do  contain 
varying  concentraticms  of  many  of  the 
corresponding  constituents.  While  diese 
data  were  not  available  in  time  to 
incorporate  into  the  discussion  of 
individual  treatability  groups  in  sections 
IIi.A.2.  dirough  m  A.7.  of  today's  notice, 
or  into  the  background  document  for 
each  treatability  group,  these  data  ore 
being  placed  in  the  administrative 
record  for  today's  notice  and  the  Agency 
has  been  able  to  develop  altemative 
standards  for  wastewaters  based  on 
these  data. 

These  ahemative  wastewater 
treatment  standards  are  presented  in 
section  in.A.7,  of  today's  notice  as 
treatment  standards  for  wastewater 
forms  of  multi-source  leachate.  While 
these  standards  are  presented  on  a 
constituent  basis,  they  correspond  to  the 
respective  waste  code.  (For  example,  the 
altemative  standard  for  "U220 
(toluene)"  wastewaters  based  on  these 
new  data  is  presented  simply  as  a 
standard  for  "toluene"  for  wastewater 
forms  of  multi-source  leachate  in  section 
IIIj\.7.;  the  standard  for  U220  (toluene) 
presented  in  section  IILA.3.b.  is  the 
standard  based  on  analysis  of  scrubber 
water.)  Thus,  the  Agency  is  proposing 
these  standards  as  altemative  standards 
for  all  (J  and  P  wastewaters  for  which 
concentration-based  standards  based  on 
incinerator  scrubber  waters  have  been 
proposed  in  sections  II1A.2.  and  IILA.3. 
of  today's  preamble  and  for  some 
wastewater  forms  of  EP  Toxic  metals. 
Further  information  on  these  altemative 
standards  based  on  these  data  can  be 
found  in  the  "BOAT  Background 
Document  for  Wastewaters  Containing 
BOAT  List  Constituents"  in  the 
administrative  record  for  today's  notice. 

Much  of  these  new  data  for 
wastewaters  include  analysis  of 
composite  samples  rather  than  grab 
samples.  Thus,  the  Agency  has 
developed  many  fd  the  alternative 
concentration-based  treatment 
standards  based  on  an  analysis  of 
composite  samples  rather  than  grab 
samples.  Where  data  from  analysis  of 
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composite  samples  were  used  as  the 
basis  of  the  treatment  standard,  the 
Agency  so  indicates  in  the  appropriate 
table  of  treatment  standards. 

The  Chemical  Manufacturing 
Association  (CMA)  has  calculated 
suggested  wastewater  treatment 
standards  for  many  constituents  based 
on  data  contained  in  the  OCPSF 
database,  and  has  submitted  these 
suggested  limits  to  the  Agency  for 
review.  However,  standards  based 
solely  on  these  data  may  not  be 
representative  of  the  treatability  of  all 
wastewaters,  in  particular  wastewater 
forms  of  U,  P,  and  0  wastes  containing 
high  concentrations  of  the  respective 
chemicals.  As  an  example,  the  standard 
suggested  by  CMA  for  chloroform  in 
wastewaters  is  lower  than  that 
promulgated  by  the  Agency  specifically 
for  K009  and  KOlO  wastewaters.  The 
Agency  has  not  completed  its  review  of 
CMA's  suggested  standards;  however,  it 
has  placed  this  information  in  the 
administrative  record  for  today's  notice. 

(7)  Methods  of  Treatment  as  UandP 
Wastewater  Standards.  Based  on 
analytical  complications  previously 
discussed  in  section  III.A.l.h.(2.).  the 
Agency  is  proposing  certain  methods  of 
treatment  as  the  treatment  standard  for 
many  U  and  P  wastewaters  and 
nonwastewaters.  Generally,  for  U  and  P 
nonwastewaters  this  process  is 
relatively  easy  because  incineration 
processes  are  relatively  indiscriminate 
in  the  destmction  of  organics  due  to  the 
high  temperatures,  efficient  mixing,  and 
consistent  residence  times.  However,  in 
the  case  of  wastewater  treatment 
technologies,  there  are  more  chemical 
specific  factors  that  are  involved  such 
as;  water  solubility,  instability, 
molecular  size,  volatility,  elemental 
composition,  and  polarity  of  the  specific 
chemical  that  is  to  be  treated.  Other 
waste  characteristics  will  also  affect  the 
efficiency  of  treatment  such  as:  total 
organic  carbon,  oil  and  greases,  total 
dissolved  sohds.  total  suspended  solids. 
pH,  and  alkalinity/acidity. 

For  these  reasons,  the  Agency  has 
grouped  the  organic  U  and  P  waste 
codes  into  treatabihty  groups  (as 
presented  in  sections  III.A.2.  and 
III.A.3.)  that  are  designed  to  reflect 
similarities  in  wastewater  and 
nonwastewater  treatment  besides 
similarities  in  stmcture  or  elemental 
composition.  However,  in  some  cases 
these  similarities  may  not  reflect 
similarities  in  treatability  for  all 
wastewater  treatment  technologies.  As 
a  result  the  Agency  has  typically 
proposed  more  than  one  method  of 
treatment  as  the  treatment  standard  for 


these  U  and  P  wastewater  treatability 
groups. 

In  all  cases,  the  Agency  believes  that 
incineration,  while  not  always  practical 
for  wastewaters,  will  provide  an 
efficient  destmction  of  these  organic  U 
and  P  constituents  in  wastewaters. 
While  the  Agency  does  not  want  to 
identify  incineration  as  the  primary 
BOAT  treatment  technology  for  these 
wastewaters,  it  also  does  not  want  to 
preclude  its  use.  In  addition,  the  Agency 
does  not  want  to  process  needless 
variances  for  a  technology  thaf  is 
recognized  to  be  effective.  Therefore,  in 
all  cases,  "Incineration  as  a  Method  of 
Treatment"  is  proposed  as  one  of  the 
altemative  treatment  standards  for 
wastewater  forms  of  these  organic  U 
and  P  wasles. 

The  wastewater  treatment  technology 
that  most  closely  resembles  incineration 
is  wet  air  oxidation.  It  is  specifically 
designed  to  destroy  organics  in 
wastewaters  and  efficiently  oxidizes 
organics  in  aqueous  media  by  operating 
at  relatively  high  temperatures  and  high 
pressures.  Furthermore,  wet  air 
oxidation  is  typically  performed  on 
wastewaters  that  contain  relatively  high 
concentrations  of  organics  (i.e.,  those 
that  are  at  or  near  the  1%  TOC  cut-off 
for  wastewaters).  For  wastewaters  that 
contain  significantly  lower 
concentrations  of  organics,  chemical 
oxidation  and  biodegradation  can 
typically  provide  the  necessary 
destmction  of  organics  to  levels  that  can 
then  be  adsorbed  onto  activated  carbon 
(as  a  polishing  step).  Since  these 
technologies  are  known  to  provide 
effective  treatment  for  constituents  that 
can  be  analyzed,  the  Agency  is  therefore 
proposing  multiple  treatment 
technologies  for  most  of  the  organic  U 
and  P  constituents  that  require  specified 
methods  of  treatment.  None  of  these 
technologies  have  been  specifically 
identified  as  better  than  the  others  due 
to  the  current  lack  of  data  for  these 
constituents  that  are  difficult  to  analyze, 
or  for  any  other  surrogate/indicator 
.  parameters.  However,  the  Agency  is 
currently  investigating  the  potential  use 
of  surrogates/indicators  that  could  be 
used  to  ensure  complete  destmction  and 
to  determine  which  technology  performs 
best  for  these  U  and  P  constituents  in 
wastewaters.  The  Agency  is  soliciting 
comment  on  the  selection  of  surrogates 
(such  as  COO,  BOO.  TOC.  and  etc.)  that 
could  be  established  per  waste  or 
technology,  and  any  data  that  may  aid 
in  the  comparison  of  these  technologies 
for  these  wastes.  The  Agency  reminds 
commenters  that  these  particularly 
difficult  to  analyze  U  and  P  wastewaters 
are  generated  at  relatively  few  facilities. 


and  that  surrogates  that  can  be  used  to 
measure  performance  for  these 
constituents  may  be  best  addressed  in 
an  individual  facility's  waste  analysis 
plan. 

For  quite  a  few  of  the  organic  and 
some  inorganic  U  and  P  wastes  that 
require  specified  methods  of  treatment 
concentration-based  treatment 
standards  have  not  been  proposed 
because  the  compounds  are  relatively 
unstable  in  water.  This  instability 
implies  that  they  should  easily  be 
destroyed  with  any  chemical  oxidant 
(and  most  probably  at  ambient 
temperature  and  air  pressure).  In  a 
similar  manner,  biodegradation  can  be 
expected  to  result  in  oxidation  of  certain 
U  and  P  organics.  Again,  due  to  the 
instability  of  these  organic  compounds 
in  water,  the  Agency  believes  that 
biodegradation  can  provide  effective 
removal  of  some  of  these  organics  from 
wastewaters. 

(8)  Regulated  Constituents.  The 
regulated  constituents  for  the  O,  U.  and 
P  wastes  generally  are  those  specific 
constituents  for  which  the  0,  U,  or  P 
waste  is  listed  (as  specified  in  40  CFR 
261,33  (e)  and  (f))-  The  regulated 
constituents  for  the  F  and  K  wastes 
were  determined  based  on  waste 
characterization,  the  constituents  for 
which  the  F  and  K  waste  was  listed,  and 
compounds  shown  or  expected  to  be 
present  in  the  waste.  Other  than  the  0 
wastes,  metals  are  typically  regulated 
only  for  selected  U,  P,  F,  and  K  wastes 
in  these  treatability  groups  when  they 
are  expected  to  be  present.  More  detail 
on  the  selection  of  regulated 
constituents  can  be  found  in  the 
background  documents  for  each 
treatability  subcategory.  The  proposed 
regulated  constituents  for  these  wastes 
and  the  proposed  treatment  standards 
are  presented  in  the  tables  at  the  end  of 
each  section. 

/.  Procedures  for  Requesting  Additional 
Data  on  Specific  Treatment  Standards 

The  Agency  is  today  proposing 
treatment  standards  according  to  a 
relatively  rapid  schedule.  This  schedule 
is  statutorily  imposed  and  requires  that 
treatment  standards  must  be  developed 
for  all  remaining  RCRA  waste  codes  by 
May  8, 1990.  If  treatment  standards  are 
not  developed  by  this  so-called  "hard 
hammer"  date,  the  wastes  are 
automatically  prohibited  from  land 
disposal  by  statute. 

Every  effort  has  been  made  to  develop 
treatment  standards  for  all  of  these 
remaining  waste  codes  in  this  proposed 
mle.  In  certain  cases,  however.  EPA 
expects  to  receive  additional  data 
during  the  public  comment  period 
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pertaining  to  the  proposed  treatment 
standard.  This  additional  data  may  be 
used  to  refiae  the  propoaed  treatment 
standard.  In  order  to  give  other 
interested  parties  the  opportunity  to 
comment  on  any  data  submitted  during 
the  pubUc  comment  period,  EPA  will 
make  these  data  available  upon  specific 
request. 

In  instances  where  EPA  expects 
additional  data  to  be  submitted  during 
the  public  comment  period,  the  Agency 
identifies  this  potential  in  die 
appropriate  section  of  the  preamble. 
Conunenters  should  attempt  to  identify 
all  areas  where  additional  data  can  be 
submitted  without  the  Agency 
specifically  requesting  it.  Commenters 
should  view  this  proposal  as  their 
opportunity  to  provide  the  additional 
data  required  to  develop  these 
standards.  Data  submissions  should  be 
in  compliance  with  all  appropriate 
BOAT  data  requirements  and  should 
include  all  appropriate  QA/QC 
information.  The  Agency  also  points  out 
that  treatment  data  must  include 
analyses  of  treatment  residuals  and  that 
operational  evidence  must  be  provided 
indicating  that  the  treatment  system  was 
both  well-designed  and  well-operated. 
Submission  of  such  data  does  not 
guarantee  that  BDAT  will  be  developed 
based  on  the  submitted  data.  (EPA  notes 
that  commenters  could  have  been 
legitimately  aware  of  the  need  to 
generate  such  data  since  November, 
1984.  EPA  thus  will  look  with  disfavor 
on  comments  protesting  the  lack  of  time 
to  develop  such  data.) 

Data  submitted  during  the  comment 
period  must  be  properly  noticed  and 
available  to  the  public.  All  new  data 
most  be  submitted  within  30  days  of  this 
notice  in  order  for  the  Agency  to  give 
subsequent  notice  of  these  new  data 
following  the  procedures  outlined  in  this 
section.  Data  received  after  30  days  will 
be  placed  in  the  administrative  docket 
for  the  final  rule,  but  may  not  be 
considered  in  development  of  the  final 
standards.  Given  the  time  constraints 
for  this  rule,  data  that  are  submitted  as 
confidential  business  information  limits 
the  Agency's  ability  to  incorporate  into 
these  treatment  standards. 

Commenters  wishing  to  receive  a  copy 
of  any  additional  data,  should 
specifically  request  it  in  writing  and 
submit  it  to  the  RCRA  docket 
identifying  the  request  according  to  the 
specific  preamble  section  numbers  and 
title  of  interest  (Le..  "HLA-S-g.— Arsenic 
Stabilization  Data").  This  request  for 
additional  data  may  be  included  as  part 
of  your  comments  on  the  overall 
proposed  rule,  or  it  may  be  made 
separately.  The  request  for  additional 


data  (as  well  as  all  comments  on  the 
overall  proposed  rule)  must  be 
submitted  to  the  RCRA  docket  during 
the  45-day  public  coounent  period — the 
Agency  prefers  that  these  requests  be 
submitted  early  in  the  comment  period, 
i.e.,  within  30  days  of  the  notice,  in  order 
to  expedite  this  subsequent  notice  of 
data  as  it  arrives. 

The  Agency  intends  to  send  copies  of 
additional  data  only  to  persons 
specifically  requesting  it,  following  the 
aforemendoned  procedures.  It  will  be 
extremely  burdensome  for  the  Agency  to 
process  requests  for  data  that  are 
nonspecific  (e.g.,  requests  for  all  data 
submissions).  The  Agency  also  points 
out  that  all  new  data  will  be  submitted 
to  the  RCRA  docket  for  public  viewing 
as  rapidly  as  possible.  TTie  Agency  will 
allow  21  days  from  the  date  the 
additional  data  are  mailed  to  those 
requesting  it  for  review  and  submittal  of 
any  written  response.  Subsequent 
comments  on  the  additional  data  must 
be  sent  to  the  RCRA  docket  and  be 
cleariy  identified  as  "Response  to 
Additional  Data  Pertaining  to  •  •  •" 
[preamble  sections  numbers  and  specific 
treatment  standard  title]. 

2.  Proposed  Treatment  Standards  for 
Halogenated  Organic  Wastes 

a.  Introduction.  Many  of  the  chemicals 
represented  by  the  U  and  P  wastes  and 
many  of  the  major  constituents  present 
in  several  D,  F,  and  K  wastes  fall  under 
a  general  category  of  chemicals  known 
as  halogenated  organics.  For  the 
piirposes  of  assessing  MDAT,  the 
Agency  has  determined  that  within  this 
general  category,  there  are  six  ma)or 
subcategories  of  wastes  based  primarily 
on  similarities  in  the  structure  of  these 
halogenated  organic  chemicals.  These 
subcategories  are  also  based  partially 
on  the  industrial  use  and  waste 
generation  patterns  of  the  wastes.  These 
major  subcategories  include:  chlorinated 
aliphatics,  halogenated  pesticides, 
chlorobenzenes,  halogenated  phenolics. 
brominated  organics.  and  miscellaneous 
halogenated  oiganics. 

(1)  Relationship  to  the  California  List 
Rule  for  HOCs.  The  Agency 
promulgated  treatment  standards  for 
certain  California  list  wastes  on  July  6, 
1887  (S2  FR  25760).  Treatment  standards 
were  promulgated  for  certain 
halogenated  organic  compounds  (HOCs) 
when  present  in  hazardous  wastes  at  a 
total  HOC  concentration  of  greater  than 
1,000  parts  per  million  (ppm),  as  well  as 
for  liquid  RCRA  hazardous  wastes 
containing  greater  than  50  ppm  of 
polychlorinated  biphenyls  (PCSs). 
Although  PCBs  are  also  hak>genated 
organics,  this  stricter  limit  for  PCBs  was 
mandated  by  HSWA. 


There  is  a  regulatory  overlap  between 
treatment  standards  for  Caiifcnnia  hs]t 
HOCs  and  treatment  standards  for 
halogenated  organics  proposed  in 
today's  rule.  The  Agency  has  stated  in 
previous  rulemakings  (see  52  FR  25773; 
53  FR  31187)  that,  in  cases  when  there  is 
a  regulatory  overlap,  the  more  waste- 
specific  treatment  standard  and 
effective  date  applies.  This  principle  is 
set  out  in  the  rules  in  section  26a32(h). 
The  concentration-based  treatment 
standards  being  proposed  today,  when 
promulgated,  will  therefore  supercede 
the  California  list  treatment  standards 
because  they  are  more  specific 
treatment  standards.  However,  if  there 
is  a  national  capacity  variance  based  on 
the  new  standards,  the  old  standards 
will  continue  to  apply  during  the  period 
of  the  variance.  (See  further  discussion 
of  this  final  point  in  section  in.M. 
below.) 

(2)  Specifying  Incineration  for 
Halogenated  Nonwastewaters.  As 
generated,  the  majority  of  the  wastes 
listed  in  this  section  of  the  preamble  are 
likely  to  contain  greater  than  1,000  ppm 
of  HOCs,  and  thus  land  disposal  of 
these  wastes  is  most  likely  already 
restricted  by  the  California  list 
prohibition  for  HOCs.  This  prohibition 
further  establishes  that  BDAT  for  these 
HOCs  is  Incineration  as  a  Method  of 
Treatment,  widi  Fuel  Substitution  as  a 
Method  of  Treatment  (burning  in  a 
boiler  or  industrial  furnace)  allowed  as 
an  alternative.  The  Agency  assimied 
that  there  was  sufficient  fuel  content  in 
many  of  die  wastes  that  would  fall 
under  the  broad  definition  of  HOC 
wastes. 

In  the  proposal  for  the  Second  Third 
wastes  (54  FR  1056,  Qanuary  11, 1989)), 
the  Agency  presented  advance  notice 
that  it  was  considering  the  transfer  of 
performance  data  to  the  majority  of  the 
remaining  waste  codes  Aat  contain 
halogenated  organics  from  the 
incineration  of  various  other 
halogenated  wastes  (such  as  KOiO  and 
F024).  fai  doing  so,  the  Agency  indicated 
that  incineration  was  the  appropriate 
treatment  technology  and  would 
probably  be  determmed  to  be  BDAT  for 
these  halogenated  organic  wastes.  (The 
Agency  in  fact  spedficaily  indicated 
each  waste  code  that  was  considered  a 
halogenated  organic.)  No  comments 
were  received  indicating  that  any  other 
technology  should  be  considered  BDAT 
for  the  majority  of  these  halogenated 
organic  wastes. 

Due  to  the  high  concen(rati(H*s  at 
specific  identified  halogenated  organics 
knowrn  or  anticipated  to  be  present  in 
these  U  and  P  off-«pec  chemicals:  the 
relatively  high  toxicity  of  some  of  the 
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pesticides  and  miscellaneous 
halogenated  organics:  the  anticipated 
low  fuel  value  of  these  U  and  P  vrastes; 
and  the  need  for  control  of  HCl 
emissions  from  the  destruction  of 
halogenated  organics,  the  Agency  does 
not  believe  that  fuel  substitution  is  a 
viable  alternative  for  the  majority  of 
specific  U  and  P  waste  codes  identified 
in  this  section. 

In  today's  rule,  the  Agency  is 
proposing  that  incineration  represents 
BDAT  for  all  of  the  halogenated 
organics  presented  in  this  section. 
Where  the  Agency  is  proposing 
"Incineration  as  a  Method  of  Treatment" 
as  the  treatment  standard  for  a 
particul£ir  halogenated  organic  waste 
code,  it  has  not  included  fuel 
substitution  as  an  alternative.  However, 
where  the  Agency  has  proposed 
concentration-based  standards,  thermal 
destruction  in  fuel  substitution  units  is 
not  precluded. 

(3)  Additional  Wastewater  Treatment 
Data.  Additional  wastewater  treatment 
data  primarily  from  the  Agency's  Office 
of  Water  have  been  recently  analyzed 
for  incorporation  into  the  treatment 
standards  for  many  of  the  U  and  P 
wastes  in  this  section.  These  data 
include  the  treatment  of  wastewaters 
that  are  not  specifically  listed  as  U  or  P 
wastewaters,  but  do  contain  many  of 
the  corresponding  U,  P,  and  metal 
constituents.  While  these  data  were  not 
available  in  time  to  incorporate  into  this 
discussion  or  into  the  background 
document  for  these  wastes,  these  data 
are  being  placed  in  the  administrative 
record  for  today's  notice.  Therefore,  the 
Agency  is  not  precluded  from  using 
these  data  in  promulgating  the 
standards  for  these  wastes.  Further 
information  on  these  data  can  be  found 
in  section  IlI.A.l.h.(6.). 

Alternative  standards  based  on  these 
data  are  presented  in  section  III.A.7.  of 
today's  notice  for  wastewater  forms  of 
multisource  leachate.  These  standards 
are  presented  on  a  constituent  basis  and 
correspond  to  the  respective  U  or  P 
wastewater.  Thus,  the  Agency  is 
proposing  these  standards  as  alternative 
standards  for  all  U  and  P  wastewaters 
for  which  concentration-based 
standards  based  on  incinerator  scrubber 
waters  have  been  proposed  in  the 
follownng  sections. 

(4)  Specifying  Technologies  for 
Halogenated  Wastewaters.  Based  on 
analytical  complications  previously 
discussed  in  section  III.A.l.h.(2.),  the 
Agency  is  also  proposing  certain 
methods  of  treatment  as  the  treatment 
standards  for  many  U  and  P 
wastewaters.  In  the  following  sections 
(IIIA.2.b.  through  f.)  of  the  preamble  the 
Agency  identifies  twenty  five  specific 


halogenated  organic  U  and  P  wastes  for 
which  the  Agency  is  proposing  three 
treatment  technologies  as  alternative 
BDAT  treatment  standards:  (1)  Wet  air 
oxidation  followed  by  carbon 
adsorption:  (2)  Chemical  oxidation 
followed  by  carbon  adsorption;  or  (3) 
Incineration  of  wastewaters.  Since  these 
technologies  are  known  to  provide 
effective  treatment  for  the  halogenated 
organic  constituents  within  each 
treatability  group  (as  identified  in 
III.A.2.)  that  can  be  analyzed,  the 
Agency  is  therefore  proposing  these 
multiple  treatment  technologies  for  all  of 
the  twenty  five  U  and  P  halogenated 
organics  that  require  specified  methods 
of  treatment. 

Biodegradation  has  not  been  specified 
as  an  alternative  technology  for 
halogenated  organics,  because  they  are 
generally  thought  of  as  more  difficult  to 
biodegrade  than  nonhalogenated 
organic  due  to  the  overall  higher  toxicity 
of  the  halogenateds  compared  to  their 
nonhalogenated  counterparts.  However, 
the  Agency  solicits  comment  and  data 
that  would  indicate  that  the  twenty  five 
specific  U  and  P  halogenated  organics 
are  similar  to  the  biodegradability  of 
other  halogenated  organics  and/or  other 
nonhalogenated  organics,  and  thereby, 
potentially  serving  as  surrogates  or 
indicators  of  efficient  destruction.  While 
biodegradation  is  not  specifically 
specified  as  BDAT,  it  is  not  precluded 
from  use  as  part  of  a  treatment  train, 
provided  that  it  is  not  elsewhere 
prohibited  as  land  disposal. 

Carbon  adsorption  has  been  specified 
as  part  of  the  treatment  train  because 
these  particular  twenty  five  halogenated 
U  and  P  organics  are  believed  to  be 
adsorbable  when  present  in  low 
concentrations,  as  might  be  expected  in 
an  effiuent  from  either  wet  air  or 
chemical  oxidation. 

The  Agency  further  recognizes  that 
while  difficulties  can  arise  in  specifying 
only  one  treatment  method  for  these 
wastewaters  (as  outlined  in  greater 
detail  in  section  III.A.l.h.(7.)).  the 
Agency  must  develop  a  treatment 
standard  for  these  wastes  to  avoid  the 
hard  hammer  and  at  the  same  time, 
somehow  justify  that  these  technologies 
provide  significant  treatment.  None  of 
these  technologies  have  been 
specifically  identified  as  better  than  the 
others  by  the  Agency  because  of  the 
lack  of  data  for  these  specific  twenty 
five  halogenated  organic  constituents 
(due  to  the  identified  analytical 
complications)  or  for  any  surrogate 
parameters. 

b.  Halogenated  Aliphatics.  This 
subcategory  of  halogenated  organics 
consists  of  six  K  wastes  from  the 
production  of  various  halogenated 


organics  and  nineteen  U  wastes.  The 
individual  waste  codes  are  provided  at 
the  beginning  of  each  subheading  in  this 
section.  EPA  grouped  these  waste  codes 
together  because  the  primary 
constituents  for  which  the  wastes  were 
listed  are  halogenated  aliphatic 
compounds.  These  compounds  are  all 
open  chain,  alkane  or  alkene 
hydrocarbons  consisting  of  up  to  six 
carbons,  with  varying  numbers  of 
hydrogen  atoms  replaced  by  chlorine. 
The  Agency  is  proposing  to  transfer 
standards  for  the  organic  constituents  in 
these  wastes  based  in  part  on  this 
structural  similarity.  Thus,  for  purposes 
of  BDAT,  the  Agency  has  grouped  all  of 
these  wastes  into  one  general 
treatability  group  identified  as 
halogenated  aliphatics. 
(1)  K017  and  K073  Wastes. 

K017 — Heavy  ends  (still  bottoms)  from  the 
purification  column  in  the  production  of 
epichlorohydrin. 

K073 — Chlorinated  hydrocarbon  waste  from 
the  purification  step  of  the  diaphragm  cell 
process  using  graphite  anodes  in  chlorine 
production. 

Treatment  standards  for  K017  and 
K073  wastes  were  originally  scheduled 
to  be  promulgated  as  part  of  the  First 
Third  rulemaking  (i.e.,  they  were  to  be 
promulgated  by  August  8. 1988).  The 
Agency  did  not  promulgate  standards 
for  K017  or  K073  by  August  8, 1988.  and 
as  a  result  land  disposal  of  these 
wastes  are  currently  subject  to  the  "soft 
hammer"  provisions  of  40  CFR  268.8. 

Concentration-based  treatment 
standards  for  all  wastewater  and 
nonwastewater  forms  of  K017  are 
proposed  today  based  on  the  transfer  of 
performance  data  from  incineration  of 
nonwastewater  forms  of  F024  (wastes 
from  the  production  of  chlorinated 
aliphatics  such  as  distillation  residues, 
heavy  ends,  tars,  and  reactor  clean-out 
wastes).  Treatment  standards  for  F024 
were  promulgated  with  the  Second 
Third  wastes  on  June  8. 1989  (54  FR 
26594  (June  23, 1989)]. 

Concentration-based  treatment 
standards  for  all  wastewater  and 
nonwastewater  forms  of  K073  are 
proposed  today  based  on  the  transfer  of 
performance  data  from  incineration  of 
nonwastewater  forms  of  K019  (heavy 
ends  from  the  distillation  of  ethylene 
dichloride  in  ethylene  dichloride 
production).  Treatment  standards  for 
K019  were  promulgated  with  the  First 
Third  wastes  on  August  8, 198a 

The  transfer  of  standards  is 
dependent  upon  the  constituents  present 
in  each  waste  and  the  corresponding 
concentrations  and  waste 
characteristics  of  K019  and  F024.  The 
Agency  compared  these  data  to 
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determine  which  of  the  constituents  in 
each  waste  most  resembled  the 
anticipated  treatability  of  the 
constituents  in  K017  and  K073.  Details  of 
the  transfers  can  be  found  in  the 
Background  Document  for  K017  and 
K073  Wastes  in  the  RCRA  docket. 

The  Agency  reminds  commenters  that 
there  are  very  few  (if  any)  of  these 
wastes  that  are  currently  being 
generated  as  originally  listed  and  that  in 
practice,  the  standards  will  probably 
only  be  necessary  for  residues  ht>m 
previous  disposal.  The  Agency  believes 
that  these  residues  should  be  similar  or 
less  difficult  to  treat  than  the  original 
waste  as  generated. 

(2)  K021  Waste. 

K021 — Aqueous  spent  antimony  catalyst  from 
fluoromethane  production. 

Treatment  standards  for  K021  wastes 
were  originally  scheduled  to  be 
promulgated  as  part  of  the  First  Third 
rulemaking  (i.e.,  K021  wastes  were  to  be 
promulgated  by  August  B,  1988).  A 
treatment  standard  of  "No  Land 
Disposal  Based  on  No  Generation"  for 
K021  nonwastewaters  was  promulgated 
on  August  8, 1988.  This  standard, 
however,  was  subsequently  revised  on 
May  2, 1989  (54  FR  18836)  to  be 
applicable  only  to  "Nonwastewater 
forms  of  these  wastes  generated  by  the 
process  described  in  the  listing 
description  and  disposed  after  August 
17, 1988,  and  not  generated  in  the  course 
of  treating  wastewater  forms  of  these 
wastes  [Based  on  No  Generation]."  The 
Agency  did  not  promulgate  standards 
for  the  wastewater  forms  of  K021  by 
August  8, 1988,  and  as  a  result,  land 
disposal  of  K021  wastewaters  is 
currently  subject  to  the  "soft  hammer" 
provisions  of  40  CFR  268.8. 

In  the  proposal  for  the  Second  Third 
wastes  (54  FR  at  1100  (January  11. 
1989]],  EPA  stated  its  intention  to 
develop  concentration-based  treatment 
standards  for  all  forms  of  K021  prior  to 
May  8, 1990,  and  has  therefore  decided 
to  propose  to  revoke  the  promulgated 
treatment  standard  of  "No  Land 
Disposal  Based  on  No  Generation"  for 
K021  nonwastewaters.  This  is  because 
there  is  a  reasonable  chance  that  these 
nonwastewaters  may  be  generated. 

Concentration-based  treatment 
standards  for  organics  in  wastewater 
and  nonwastewater  forms  of  K021  are 
proposed  today  based  on  the  transfer  of 
performance  data  from  incineration  of 
nonwastewater  forms  of  K019  (heavy 
ends  from  the  distillation  of  ethylene 
dichloride  in  ethylene  dichloride 
production).  Treatment  standards  for 
K019  nonwastewaters  were  promulgated 
with  the  First  Third  wastes  on  August  8, 
1988.  Concentration-based  treatment 


standards  for  antimony  in 
nonwastewater  forms  of  K021  are 
proposed  today  based  on  the  transfer  of 
performance  data  from  the  stabilization 
of  ash  from  the  incineration  of 
nonwastewater  forms  of  K048  (dissolved 
air  flotation  (DAF)  float  from  the 
petroleum  reining  industry)  and  K051 
(API  separator  sludge  from  the 
petroleum  refining  industry)  wastes. 

Because  the  concentration  of 
antimony  in  the  untreated  incinerator 
ash  was  relatively  low  compared  to 
concentrations  of  antimony  that  might 
be  expected  in  a  K021  waste  or  clean-up 
residue,  the  Agency  is  simultaneously 
proposing  a  concentration-based 
standard  for  antimony  nonwastewaters 
of  5.6  ppm,  based  on  the  performance  of 
vitrification  of  arsenic  wastes  (see 
section  III.A.5.(a.]  of  today's  notice 
describing  the  development  of  this 
arsenic  standard  for  D004  wastes).  The 
Agency  believes  that  this  transfer  of 
treatment  performance  data  may  be 
appropriate  due  to  the  chemical 
similarity  between  arsenic  and 
antimony.  The  Agency,  however  is 
seeking  comment  of  which  standard  is 
more  appropriate  for  K021  waste. 

The  treatment  standard  for  antimony 
in  K021  wastewaters  is  based  on 
concentrations  found  in  the  scrubber 
water  from  the  incineration  of  K048  and 
K051.  However,  additional  data  are 
available  for  the  treatment  of  antimony 
in  wastewaters  and  as  a  result  the 
Agency  is  simultaneously  proposing  a 
concentration-based  standard  for 
antimony  wastewaters  of  1.9  ppm,  based 
on  the  performance  of  lime  precipitation, 
sedimentation,  and  filtration  (see 
previous  discussion  on  these  additional 
data  in  III.A.2.a.(3.)  above).  Details  on 
the  transfers  can  be  found  in  the 
Background  Document  for  K02l  wastes 
in  the  RCRA  docket. 

(3)  K028,  K029,  K095  and  K096 
Wastes. 

K028— Spent  catalyst  from  the 
hydrochlorinator  reactor  in  the  production 
of  1,1,1-trichloroethane. 

K029 — Waste  from  the  prodUtt  steam  stripper 
in  the  production  of  1,1,1-trichloroethane. 

K095 — Distillation  bottoms  from  the 
production  of  1,1,1-trichloroethane. 

K096 — Heavy  ends  from  the  heavy  ends 
column  from  the  production  of  1,1,1- 
trichloroethane. 

Treatment  standards  for  K028,  K029, 
K095,  and  K096  wastes  were  originally 
scheduled  to  be  promulgated  as  part  of 
the  Second  Third  rule.  Treatment 
standards  were  only  promulgated, 
however,  for  the  wastewater  forms  of 
K028  and  the  nonwastewater  forms  of 
K028.  K029,  K095  and  K096.  Since  the 
Agency  did  not  promulgate  standards 
for  the  wastewater  forms  of  K029,  K095, 


and  K096  by  their  statutory  deadline, 
land  disposal  of  these  wastewaters  are 
currently  subject  to  the  "soft  hammer" 
provisions  in  40  CFR  268.8. 

Initially,  the  Agency  stated  that  there 
was  no  need  to  develop  wastewater 
standards  for  K029,  K095,  and  K096 
because  it  was  unlikely  that  they  were 
being  generated  due  to  the  recycling  and 
generation  practices  for  these  three 
wastes.  However,  comments  were 
received  that  indicated  that  the 
likelihood  for  their  generation  was 
reasonably  good.  While  the  Agency 
agreed  with  the  commenters, 
concentration-based  treatment 
standards  were  not  promulgated 
because  none  had  been  proposed. 

In  today's  rule,  the  Agency  is 
proposing  concentration-based 
standards  for  organics  in  K029,  K095  and 
K096  wastewaters  based  on  the  transfer 
of  performance  data  from  rotary  kiln 
incineration  of  K019  (heavy  ends  from 
the  distillation  of  ethylene  dichloride  in 
ethylene  dichloride  production) 
nonwastewaters.  These  treatment 
standards  for  organics  have  been 
developed  similar  to  those  promulgated 
for  K028  wastewaters.  The  Agency  is 
however,  proposing  to  revoke  the 
reserved  status  for  metal  standards  in 
K029,  K095  and  K096  wastewaters.  The 
Agency  has  determined  that  based  on 
waste  characterization  data  on  the 
corresponding  nonwastewaters,  it  is 
believed  that  these  three  wastes  are 
essentially  all  organic  and  would  not  be 
expected  to  contain  any  BDAT  list  metal 
constituents. 

The  Agency  stated  that  it  intended  to 
develop  standards  for  metals  in 
nonwastewater  forms  of  K028  and 
propose  them  with  the  Third  wastes 
prior  to  promulgation  by  May  8, 1990. 
The  Agency  reserved  standards  based 
on  TCLP  analyses  for  chromium  and 
nickel  in  the  promulgated  standards  for 
K028  nonwastewaters.  While  EPA 
proposed  standards  based  on 
stabilization  of  K048  and  K051 
incinerator  ash  for  K028 
nonwastewaters  as  part  of  the  Second 
Third  proposed  rule,  the  Agency  did  not 
promulgate  these  standards  as  proposed 
because  new  data  on  the  stabilization  of 
F024  incinerator  ash  were  developed. 
However  these  data  were  received  too 
late  to  be  promulgated  in  the  fmal  rule 
for  Second  Third  wastes  (54  FR  26617). 
The  Agency  believes  that  these  new 
data  for  stabilized  F024  ash  more  closely 
resemble  what  would  be  expected  for 
stabilized  K028  ash.  Thus,  treatment 
standards  for  metal  constituents  in  K028 
nonwastewaters  are  proposed  today 
based  on  the  transfer  of  TCLP  data  from 
stabilization  of  F024  wastes.  These 
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treatment  standards  for  metals  are 
simultaneously  being  proposed  for  F024 
nonwastewaters  in  today's  rule.  The 
Agency  will  consider  all  comments  on 
the  standards  for  F024  as  they  also 
relate  to  K028  nonwastewaters. 

(3)  U  Wastes  for  Which  EPA  is 
Proposing  Concentration-Based 
Standards. 

U044— Chloroform 
U074— l,4-Dichloro-2-butene 
U076— l.l-Dichloroethane 
U077 — 1.2-DichIoroethane 
U078— l.l-Dichloroethylene 
U079 — 1,2-Dichloroethylene 
U080 — Methylene  chloride 
U083 — 1.2-Dichlaropropane 
U084 — 1.3-Dichloropropene 
U131 — Hexachloroethane 
Ul84 — Pentachloroethane  , 
U208—l,l,l,2-Tetrachloroe  thane 
U209— 1.1.2,2-Tetrachloroethane 
U210 — Tetrachloroethylene 
U211 — Carbon  tetrachloride 
U226— 1.1.1-Trichloroethane 
U227—1.1.2-Trichloroe  thane 
U228— Trichloroethylene 
U243 — Hexachloropropene 

In  developing  the  treatment  standards 
for  these  nineteen  halogenated  aliphatic 
U  wastes,  the  Agency  reviewed 
treatability  and  detection  limit  data 
from  several  different  incineration  test 
bums  conducted  by  EPA  for  various  F 
and  K  wastes.  These  data  represented  a 
myriad  of  different  hazardous  wastes 
that  were  generated  and  treated  at 
several  different  incineration  facilities. 

The  Agency  determined  that  there 
was  substantial  treatment  data  for  many 
of  these  halogenated  aliphatics  from  the 
incineration  of  K019  and  F024.  Data  from 
the  test  bums  of  both  F024  and  K019 
wastes  included  detection  limit 
information  on  the  majority  of  the 
halogenated  aliphatic  chemicals  which 
correspond  to  these  U  wastes.  The 
waste  characterization  data  for  the 
untreated  wastes  showed 
concentrations  of  these  halogenated 
aliphatic  constituents  ranging  from  very 
low  levels  in  some  wastes,  to  high  levels 
in  others.  In  general,  the  majority  of  the 
measured  values  for  halogenated 
aliphatics  in  the  incinerator  residues 
were  approximately  at  the  detection 
limit  for  all  of  the  constituents  analyzed. 
In  the  incinerator  ash,  the  measured 
values  or  detection  limits  ranged  from 
<  0.005  mg/kg  to  <10  mg/kg.  In  the 
scrubber  water,  the  measured  values  or 
detection  limits  ranged  from  <  0.005  ppm 
to  <0.05  ppm. 

The  Agency  also  reviewed  new 
performance  data  for  carbon 
tetrachloride,  methylene  chloride,  1,1,1- 
trichloroethane,  tetrachloroethane  and 
hexachloroethane  obtained  from  a 
rotary  kiln  incinerator  test  bum  EPA 


performed  In  June.  1989.  These  five 
chemicals  were  specifically  selected  for 
this  test  bum  as  representatives  of  all  of 
the  U  wastes  in  the  halogenated 
aliphatic  treatability  group.  See  details 
of  this  test  bum  previously  discussed  in 
section  III.A.l.h.(6.)  of  today's  preamble. 
The  Agency  believes  that  these  new 
data  coupled  with  the  previously 
mentioned  data  provide  a  sufficient 
range  of  concentration  of  halogenated 
aliphatic  chemicals  in  ulitreated  wastes 
to  be  considered  representative  of  all 
halogenated  aliphatic  U  wastes. 

The  Agency  has  reviewed  both 
characterization  and  performance  data 
for  each  of  the  halogenated  aliphatics 
present  in  treated  and  untreated  F024 
wastes,  K019  wastes,  and  wastes  from 
the  June,  1989,  EPA  incineration  test 
bum,  and  has  determined  that  the 
transfer  of  performance  data  primarily 
from  the  incineration  of  K019 
nonwastewaters  is  appropriate  for  the 
development  of  the  concentration-based 
treatment  standards  for  all  halogenated 
aliphatic  waste  codes  proposed  in 
today's  rule.  Details  on  the  development 
of  treatment  standards  can  be  found  in 
the  Background  Document  for 
Halogenated  Aliphatics  in' the  RCRA 
docket. 

U074.  U079  and  U084  wastes  are  listed 
as  l,4-dichloro-2-butene,  1,2- 
dichloroethylene  and  1,3- 
dichloropropene,  respectively.  Due  to 
the  position  of  the  chlorines  on  these 
alkenes.  all  of  the  chemicals  have 
stereoisomers  identified  as  "cis-"  and 
"ti-ans-".  For  U074  and  U084  wastes  both 
the  "cis-"  and  the  "trans-"  isomers  can 
be  quantified  using  verified  SW-846 
methods.  Therefore,  concentration- 
based  treatment  standards  are  being 
proposed  for  both  isomers  of  the  two 
compounds.  While  40  CFR  261.33(f)  lists 
U079  wastes  as  1,2-dichloroethylene,  the 
chemical  abstracts  identification 
number  that  is  hsted  for  this  compound 
(156-60-5)  is  specific  for  trans-1,2- 
dichloroethylene.  Since  the  trans-isomer 
is  also  specified  in  40  CFR  261  Appendix 
VIII,  the  Agency  is  thus  proposing 
concentration-based  treatment 
standards  only  for  tran8-l,2- 
dichloroethylene  for  U079  wastes. 

The  treatment  standards  for 
wastewater  forms  of  the  U  wastes 
presented  in  the  tables  following  this 
section,  have  been  calculated  based 
primarily  on  the  detection  limits  of  these 
constituents  in  scrubber  waters  from 
incineration  of  K019  nonwastewaters. 
However,  additional  data  are  available 
for  the  treatment  of  these  constituents  in 
wastewaters  and  alternative  standards 
based  on  these  data  are  presented  in 
section  III.A.7.  of  today's  notice  for 


wastewater  forms  of  multi-source 
leachate.  (See  previous  discussions  on 
these  data  and  altemative  standards  in 
section  III.A.l.h.(6.)  and  III.A^.a.(3.).) 

BDAT  Treatment  Standards  for 
KOI  7 

[Nonwastewaters] 


Maximum  lor 

anysingte 

Regulated  consStiMnl 

grab  sample, 
total 

compoaMion 

(mg/kg) 

I.Z-Oichkxopropane 

0.014 

1 ,2,3-Thchkxopropane -~. 

0.014 

Bis(2^:htoroethyl)ettief ... 

U 

BDAT  Treatment  Standards  for 

KOI  7 

[Wastewaters] 

Maximum  for 

anys^gle 

Regulated  constituent 

grab  sample, 
total 

composition 

(mg/l) 

1 ,2-Dichloropropane — 

0.014 

1 ,2.3-Trict*xopropane 

0.014 

Bis<2<hloroettiyl)etfw 

0.037 

BDAT  Treatment  Standards  for 
K021 

[Nonwastewaters] 
[Revised  from  no  land  disposal] 


Regulated  constituerrt 


Maximum  for 


grab  sample. 

total 

composition 

(mg/kg) 


Chtoroform 

CartKXi  tetrachkKide 

Antimony 


6.2 
8.2 

EP(mg/D 

0.23 


BDAT  Treatment  Standards  for 
K021 

[Wastewaters] 


Regulated  constituent 


Chtoroform 

Cartxxi  tetracftkvide.. 
Arwmory.. 


Maximum  for 

any  single 

grabaanvfe. 

toUtf 

composition 

(mg/l) 


o.ooe 
o.ooe 

0.60 


48396 
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BOAT  Treatment  Standards  for 
K028 

[Nonwastewatersl  ■ 


Regulated  constitueflt 


Ctironiium  (total).. 


Nickai.. 


Maximum  for 

any  tingle 
grab  sample, 
TCLP  (nig/l) 


0.073 
0.021 
0.088 


■  These  standards  do  not  replaca  tt)e  star>dards 
(or  tt>e  orgarxcs  in  K028  nonwastewaters  ttiat  were 
proTTHilgaied  wrtfi  the  Second  TNrd  wastes. 

BOAT  Treatment  Standards  for 
K029 

[Wastewaters! 


Regulated  constituent 


CNorolofTT) 

1 .2-OcMoroettiane .... 
1 . 1  -Dtchkxoethylene . 
1 , 1 . 1 -Tnchloroethane 
Vinyt  chloode 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/kg) 


0.007 
0.007 
0.033 
0.007 
0.033 


BOAT  Treatment  Standards  for 
K073 

[Wastewaters] 


Regulated  constituent 

Maximum  (or 

any  single 
grab  sample, 

total 

composition 

(»ng/kg) 

Carbon  tetrachloride 

6.2 

Chloroform 

Hexachioroethane 

Tetrachloroettiene „     

1,1,1  TrictHoroethane - 

6.2 
28 
6.2 
6.2 

BOAT  Treatment  Standards  for 
K073 

[Wastewaters! 


^_.^ 

Maximum  for 

any  single 

Regulated  constituent 

grab  sample, 
V   total 

composition 

(mgyi) 

Carbon  tetrachloride - 

0.008 

Chtorotorm ^. 

0.008 

Hexachioroethane _ 

0.033 

Tetrachkxoethene 

0.008 

1,1,1  -Trichloroethane 

0.008 

BOAT  Treatment  Standards  for 
K095 

[Wastewaters! 


Regulated  constituent 


1,1.1 ,2-Tetrachloroethane 
1 ,1 .2,2-Tetrachloroethane 

Tetrachkxoethene 

1 , 1 ,2-Trichloroothane 

Trichloroettiene 

Hc/^achkxoethane  _ — 

Pentachioroethane 


Maximum  (or 

any  single 
grab  sample, 

total 

composition 

(mg/l) 


0.007 
0.007 
0.007 
0.007 
0.007 
0.033 
0.007 


BOAT  Treatment  Standards  for 
K096 

[Wastewaters! 


Regulated  constituent 


1,1,1.2-Tetrachloroethane . 
1 , 1 .2,2-Tetrachloroethane . 

Tetrachloroethene 

1 .1 ,2-Trichloroettiane 

Trichloroethene 

1 ,3-Dichlorot)enzene 

Pentachloroett«ne 

1 ,2,4-Trichlofobenzene 


Maximum  for 

any  single 
grab  sample, 

total 
composition 


0.007 
0.007 
0.007 
0.007 
0.007 
0.008 
0.007 

o.ca 


BOAT  Treatment  Standards  for 
U044.  U074.  U076.  U077.  U078.  U079. 
U080.  U083,  U084,  U131.  U184.  U208, 
U209.  U210.  U211.  U226.  U227.  U228. 
and  U243 

[Nonwastewatersl 


Waste 
code 


LK>44 
U074 
U074 
U076 
U077 
U078 
U079 
U080 
U083 
0084 
U084 
U131 
U184 
U208 
U209 
U210 
U211 
U226 
U227 
U228 
U243 


Regulated  constituent 


Chloroform „ 

trans-1 .4-Oichloro-2-butefle.. 
cis-l  .4-Dtchloro-2-t)utene .'.... 

1 .1  -[Jichloroethane 

1 ,2-Dichloroethane _.... 

1,1-Dtchloroethylene 

trans- 1 .2-Dictiloroettiylene .. 

Methylene  chloride 

1 ,2-[>chloropropane 

ci8-1,3-0»chloropropene 

trans- 1 .3-Dlchloroproper)e... 
Hexachloroethane  

Pentachioroethane 

1,1,1 ,2-Tetrachloroethane . .. 
1,1,2,2-Tetrachloroettiane... 

Tetrachloroethyler>e „ 

Cartxx)  tetrachloride 

1 ,1 ,1  -Tnchloroethane 

1 ,1 ,2-Tnchloroetharte 

Tnchloroethylene ~ 

Hexachloropropene _... 


MaxifDum  (or 

any  single 
grab  sample, 

lota! 

composition 

(mg/kg) 


6.2 

30 

30 
6.2 
6.2 
6.2 
6.2 

31 

15 

15 

15 

30 

31 
6.2 
6.2 
6.2 
6.2 
6.2 
6.2 
5.6 

37 


BOAT  Treatment  Standards  for 
U044,  U074.  U076,  U077.  U078,  U079. 
U080.  U083.  U084.  U131.  U164.  U208. 
U209.  U210.  U211.  U226.  U227.  U228. 
and  U243 

[Wastewaters!  ■ 


Maximum  (or 

any  single 

Waste 
code 

Regulated  constituent 

grab  sample. 

total 

composition 

(nig/l) 

U044 

Chloroform 

0.007 

U074 

trans-1 ,4-Dichloro-2-toutene... 

0.034 

U074 

ds-l  ,4-Dichloro-2-butene 

0.034 

U076 

1  1 -Oichloroethar>e  

0.007 

U077 

1  2-Dichloroethane 

0.007 

U078 

1  1 -Dichloroethylene 

0.007 

U079 

trans- 1 ,2-Dichloroethylefw  .... 

0.007 

U080 

Methvler>e  chlonde        

0.037 

U083 

1 2-DfchlofoofODan6       

0.067 

U084 

cis-1 .3-Ochk>fopropene «. 

0.067 

U084 

trans- i.3-Dicbk)ropropene 

0.067 

U131 

0.034 

U184 

Pontachkxodthane  

0.037 

U208 

1,1,1,2-Tetrachloroethane 

0.007 

U209 

1 .1 .2,2-Tetrachloroethane 

0.007 

U210 

Tetrachloroethylene - 

0.007 

U211 

Cartoon  tetrachloride 

0.007 

0226 

I.l.l-Trichkxoethane- 

0.007 

U227 

1  1  2-Tnchlofoett>ane 

0.007 

U228 

0.007 

U243 

HexachkxoorooenA 

0.047 

UandP 
!e  codes 

were 


'  Note:  Alternative  standards  (or  these  U  and  P 
wastewaters  are  also  proposed  and  are  preserte')  in 
section  MIA 7.  as  standards  lor  t(>e  corresponjing 
chemical  m  wastewater  torms  ot  Multi-source  Leach- 
ate.  See  background  on  these  alternative  standards 
msectw.  III.A.1.h.(6.)(b.). 

c.  Halogenated  Pesticides  and 
Chlorobenzenes.  This  subcategory  of 
halogenated  organics  consists  of  six 
characteristic  D  wastes,  nine  K  m  astes 
from  the  production  of  vanous 
halogenated  pesticides  and 
chlorobenzenes,  and  twenty  si: 
wastes.  EPA  grouped  these  wa  ! 
together  because  the  pinmary 
constituents  for  which  the  wasti 
listed  are  halogenated  organic 
compounds  that  are  (or  have  been) 
primarily  used  as  pesticides.  While 
other  halogenated  organics  have  bet' 
(or  could  be]  used  as  pesticides,  the 
Agency  has  grouped  these  particular 
halogenated  organics  together  due  to 
their  similarities  in  their  common  use  as 
pesticides,  their  ability  to  be  analyzed, 
and  similarities  in  structure.  Thus,  for 
purposes  of  BOAT,  the  Agency  has 
grouped  all  of  these  wastes  into  one 
general  treatability  group  identified  as 
"halogenated  pesticides  and 
chlorobenzenes". 

This  subcategory  has  been  further 
divided  into  five  subcategories  based 
primarily  on  similarities  in  chemical 
structure  for  the  purposes  of  transferring 
treatability  data.  These  subcategories 
include:  1)  Chlorinated  Norbomane 
and  Norbornene  Derivatives:  2) 
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Chlorobenzenes;  3) 
Chlorophenoxycarboxylic  Acids  and 
Derivatives;  4]  Chlorinated  Diphenyls; 
and  5]  Lindane  and 
Hexachlorobutadiene.  The  individual 
waste  codes  within  each  subcategory 
are  provided  at  the  beginning  of  each 
subheading  in  section  III.A.2.c.(3.]  of 
today's  preamble. 

(1)  A  vailability  of  Treatment  Data  for 
These  Wastes.  The  Agency  has 
determined  that  only  a  limited  amount 
of  treatability  data  on  halogenated 
pesticides  and  chlorobenzenes  exist.  In 
section  III.A.l.h.(6.)  of  today's  preamble, 
the  Agency  presented  information  on  an 
extensive  June,  1989  test  bum  for 
multiple  chemical  wastes  including 
several  halogenated  pesticides.  The  data 
obtained  from  this  test  bum  were  used 
in  conjunction  with  other  existing 
incineration  data  to  develop  proposed 
treatment  standards  for  the  pesticides 
tested.  The  Agency  is  also  proposing  to 
transfer  these  performance  data  to  the 
remaining  untested  pesticide  wastes. 

The  feed  wastes  for  this  test  bum 
included  three  RCRA  hazardous  wastes 
that  contained  constituents  in  the 
halogenated  pesticide  and 
chlorobenzene  treatability  group  present 
in  concentrations  of  up  to  8%  by  weight. 
These  three  wastes  included:  (1]  a 
Heptdchlor  process  waste  which 
contained  Chlordane,  Heptachlor. 
hexachlorobutadiene  and 
hexachlorocyclopentadiene;  (2)  a  D014 
(EP  Toxic  for  Methoxychlor)  waste;  and 
(3)  a  D016  (EP  Toxic  for  2,4-D)  waste. 
Specific  details  and  additional 
information  on  the  test  bum  can  be 
found  in  the  Onsite  Engineering  Report 
of  the  Third  Third  Incineration 
Treatability  Test.  July,  1989. 

The  Agency  is  proposing  to  transfer 
concentration-based  standards  from 
these  compounds  as  well  as  from  the 
other  existing  data  to  the  remaining  D, 
U.  P,  and  K  halogenated  pesticide  and 
chlorobenzene  waste  codes.  More 
information  on  the  development  and 
transfer  of  treatment  standards  for  these 
wastes  can  be  foimd  in  the  backgroimd 
document  for  these  wastes  in  the  RCRA 
docket. 

(2)  Treatment  Standards  for 
Wastewaters.  The  treatment  standards 
for  wastewater  forms  of  the  U  wastes    • 
presented  in  the  tables  following  this 
section,  have  been  calculated  based 
primarily  on  the  detection  limits  of  these 
constituents  in  scrubber  waters  from 
incfneration  of  nonwastewaters 
containing  halogenated  pesticides. 
However,  additional  data  are  available 
for  the  treatment  of  these  constituents  in 
wastewaters  and  alternative  standards 
based  on  these  data  are  presented  in 
section  III.A.7.  of  today's  notice  for 


wastewater  forms  of  multi-source 
leachate.  (See  previous  discussions  on 
these  data  and  alternative  standards  in 
section  III.A.l.h.(6.)  and  III.A.2.a,(3.)). 

(3)  Regulation  ofEP  Toxic 
Halogenated  Pesticides  The  new  data 
from  EPA's  June,  1989  testing  of  rotary 
kiln  incineration  on  multiple  wastes, 
including  D014  and  D018  wastes,  (see 
section  III.A.l.h.(6.))  indicate  that  all  of 
the  halogenated  pesticides  that  were 
present  in  the  feed  can  be  incinerated  to 
detection  limits  (as  measured  using 
analysis  of  total  constituent 
concentrations  in  both  the  ash  and 
scrubber  water).  As  a  result, 
concentration-based  standards  that  are 
near  the  detection  limits  in  their 
respective  media  (i.e.,  wastewaters  and 
nonwastewaters)  are  being  proposed 
today  for  all  of  the  halogenated 
pesticides  in  the  respective  U,  P,  and  K 
wastes  of  this  treatability  group.  The 
Agency  believes  that  the  wastes  tested 
represent  the  most  difficult  to  treat 
wastes. 

The  Agency  is  proposing  two  options 
for  treatment  standards  for  EP  Toxic 
halogenated  pesticides  wastes  (D012. 
D013,  D014,  D015,  D016  and  D017). 
Based  on  the  aforementioned  data,  the 
Agency  is  proposing  one  option  of 
concentration-based  treatment 
standards  based  on  the  ability  of 
incineration  to  destroy  these  pesticides 
to  detection  limits.  (Note:  These 
proposed  standards  are  based  on  the 
analysis  of  total  constituents  rather  than 
analysis  of  EP  or  TCLP  leachates.)  The 
Agency  believes  that  this  provides  a 
consistency  in  approach  with  the 
proposed  treatment  standards  for  the 
corresponding  U,  P  and  K  wastes. 

Because  these  data  indicate  that  these 
D  pesticides  can  be  incinerated  to 
detection  limits,  the  Agency  further 
believes  that  compliance  with  this 
standard  can  be  demonstrated  by 
performing  a  total  constituent  analysis 
of  the  ash  samples  for  these  pesticides 
rather  than  performing  the  more 
expensive  and  more  time-consuming 
extraction  procedure  for  these 
pesticides.  One  can  then  assiune  that 
the  total  concentration  of  the  pesticide 
measured  in  the  incinerator  ash 
corrected  for  the  appropriate  dilution 
factor  (which  is  part  of  the  extraction 
procedure  protocol)  provides  a 
reasonable  surrogate  for  actual 
measurement  of  the  concentration  in  an 
extract  provided  that  the  total 
concentration  is  expected  to  be  near  the 
detection  limit. 

As  discussed  in  detail  in  section  III.C. 
of  today's  preamble,  the  Agency  has 
determined  that  it  may  have  the 
authority  to  establish  treatment 
standards  below  the  characteristic  level 


for  these  wastes.  The  Agency  is  also 
proposing  a  second  option  of  limiting  the 
treatment  standard  for  D012,  D013.  D014, 
D015,  D016  and  D017  wastes  to  their 
respective  characteristic  levels.  The 
Agency  believes  that  the  total 
constituent  standards  proposed  in 
option  one  are  preferable  in  that  it 
assures  the  public  that  these  chemicals 
are  being  destroyed  to  the  best  levels 
that  are  achievable.  This  comports  with 
the  statutory  policy  of  reducing  the 
uncertainties  inherent  in  hazardous 
waste  land  disposal,  as  well  as  specific 
Congressional  directives  to  destroy 
hazardous  organic  constituents,  see,  e.g., 
130  Cong.  Rec.  S9179  (July  25. 1984) 
(statement  of  Sen.  Chaffee),  and  results 
in  minimization  of  threats  to  human 
health  and  the  environment.  EPA  also 
finds  it  anomalous  that  standards  for  the 
same  pesticides  will  be  lower  than  the 
characteristic  level  when  the  pesticides 
are  disposed  in  their  U  or  P  form,  but 
carmot  be  so  limited  when  the  pesticides 
are  discarded  in  the  EP  toxic  form.  This 
result  does  not  appear  to  further  any 
statutory  policy.  "The  Agency 
specifically  solicits  comments  on  these 
two  options,  and  on  the  policy  support 
for  choosing  a  level  based  on  the 
characteristic  level. 

The  Agency  points  out  to  the 
commenters  that  there  are  not  very 
many  of  these  wastes  being  generated 
and  that  although  the  treatment 
standards  are  based  on  incineration  for 
these  wastes,  the  use  of  other 
technologies  is  permitted  to  achieve 
these  concentration-based  standards.  In 
addition,  the  Agency  refers  commenters 
to  section  III.A.l.g.  of  today's  preamble 
for  a  more  complete  discussion  of  other 
general  issues  pertaining  to  all 
characteristic  wastes,  including  these  D 
pesticides. 

(4)  Discussion  of  Individual 
Treatability  Groups— (a)  Chlorinated 
Norbomane  and  Norbornene 
Derivatives. 

D012— EP  Toxic  for  Endrin. 
D015— EP  Toxic  for  Toxaphene. 
K032 — Wastewater  treatment  sludge 
from  the  production  of  Chlordane. 
K033 — Wastewater  treatment  scrubber 
water  from  the  chlorination  of 
cyclopentadiene  in  the  production  of 
Chlordane. 
K034— Filter  soLds  from  filtration  of 
hexachlorocyclopentadiene  in  the 
production  of  Chlordane. 
K041 — Wastewater  treatment  sludge 
from  the  production  of  Toxaphene. 
K097 — Vacuum  stripper  discharge  from 
the  Chlordane  chlorinator  in  the 
production  of  Chlordane. 
K098 — Untreated  process  wastewater 
from  the  production  of  Toxaphene. 


-wi--?^ 
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P00«— Aldrin 
P(W7— Diddrin 
PQ50— Endosul£an 

POSl — Endrm  and  metaboiites 

P059-^ieptachlor 

P060— Isodrin 

P123— Toxaphene 

U036— Chlordane 

U130 — Hexachlorocydopentadiene 

U142— Kepone 

The  Agascy  has  grouped  these 
eighteen  waste  codes  together  because 
they  all  coDtatn  or  represent 
halofenated  pesticides  that  hare  the 
structural  classification  kaowa  as 
chkihoated  oorbomane  aad  norbomeoe 
derivatives.  This  classification  basicaUjr 
consists  of  compounds  having 
multicyclical,  fused^ng,  hydrocarbon 
stntctures  (one  of  which  being  a  six- 
aembered  ring]  that  have  varying 
niuBbers  of  hydrogen  atoms  replaced  by 
ddorine,  aiediyl  groups  or  other  simple 
functioaal  groups.  Hexaohloro- 
cydopeotadteoe  and  Kepone,  the 
oonpounds  for  which  U130  and  U142 
were  ksted,  are  exceptions  to  the 
norbomene  classification  since  they  do 
not  have  a  six-membered  ring  in  dieir 
structure.  However,  their  structures  are 
somewhat  similar  to  the  norbonuoe  and 
norbomene  derivatives,  and  thus,  are 
included  in  this  subcategory  of 
halogeoated  pesticides. 

The  Agency  has  data  on  inctneratloa 
of  Heptachlor.  Chlordane,  and 
bexachlorocyclopentadioie  that  were 
used  in  developing  the  standards  for  this 
subgroup  of  habgenated  pesticides.  The 
new  data  &oia  £PA's  [one  1989  testing 
of  rotary  kiln  incineration  indicate  that 
Heptachlor.  Chlordane  and 
hexachlorocyclopenta^eoe  can  be 
incinerated  to  detection  limits  (as 
aieasured  in  both  the  ash  and  scrubber 
water).  As  a  result,  concentration-based 
standards  based  on  these  detection 
limits  (using  analysis  of  total  constituent 
concentrations)  are  being  proposed 
today  for  P059.  U036,  and  U130  wastes. 
Standards  for  P004,  P037.  P050,  POSl. 
P060.  P123  and  U142  are  being  proposed 
based  on  detection  limits  for  the 
corresponding  constituents  from 
fourteen  incineration  treatment  tests. 

In  a  simi'ar  manner,  concentration- 
based  standards  have  been  developed 
for  the  major  hazardotra  constitnents 
anticipated  to  be  present  in  K<J32.  K033. 
K034,  K041,  K097,  and  K098  wastes.  The 
organic  constituents  selected  for 
regulation  in  these  K  wastes  ere 
specified  in  tt\e  treatment  standards  at 
the  end  of  Ais  section.  Details  on  the 
selection  of  constituents  and  the  transfer 
of  perfbniiance  data  for  these  wastes 
are  provided  in  the  oeckgronnd 
docoment  for  these  halogenated 
pesticide  wastes. 


As  (fisc«ssed  earlier  in  this  section, 
the  Agency  is  today  proposing  two  sets 
of  ooncen^^tion-based  standards  for 
D012  and  D015  characteristic  wastes. 
One  set  of  standards  is  based  tm  the 
characteristic  levels  and  the  other  set  of 
standards  were  developed  hom 
incineration  treatment  data. 

Endoeolfan,  the  compound  for  which 
POeo  was  listed  as  a  hazardous  waste, 
commonly  exists  as  a  mixture  of  two 
isomers  (i.e.,  Endosulfan  I  and 
Endosulfan  IT).  Both  can  be  analyzed  by 
SW-846  Method  8080  for  organochlorine 
pesticides.  In  fact  analytical 
laboratories  typically  report  analysis  for 
each.  Accordingly,  the  concentration- 
based  standards  for  P050  are  proposed 
for  Endosulfan  I  and  n.  In  addition. 
Endosulfan  can  be  converted  to 
Endosulfan  sulfate  in  environmental 
samples.  The  Agency  anticipates  that 
Endosulfan  sulfate,  which  is  also  on  the 
Priority  Pollutant  List  used  by  the 
Agency's  Office  of  Water,  will  be 
typically  found  in  the  presence  of 
Endosulfan. 

In  a  similar  manner.  Heptachlor  (P059] 
can  be  commonly  converted  to 
Heptachlor  epoxide  in  certain 
environmental  conditions.  Again 
analytical  laboratories  typically  report 
results  for  Heptachlor  and  for 
Heptachlor  epoxide  (which  is  also  on 
the  Priority  Pollutant  ListJ.  Accordingly, 
concentration-based  stanjdards  for  P059 
are  today  proposed  for  Heptachlor  and 
Heptachlor  epoxide. 

P051  is  specifically  listed  in  40  CFR 
261.33(e)  as  "Endrin  and  meUbolites". 
The  most  common  metabolite  of  Endrin 
is  the  Priority  Pollutant,  Endrin 
aldehyde.  Concentration-based 
standards  for  POSl  are  thus  proposed  for 
Endrin  and  Endrin  aldehyde. 

(b)  Chhndieiueaes. 
K042 — Heavy  ends  or  distillation 

residues  fram  the  distillation  of 

tetrachlorobenzene  in  the  prodoctioB 

of  2,4,5-T. 
K085— DistiUatiiHi  of  fractionatian 

column  bottoms  from  the  production 

of  diloro  benzenes. 
K1D5 — Separated  aqaeoos  »tieam  from 

the  reactor  prodact  washing  step  in 

the  prodiictian  of  chlorobenzenes. 
U037 — Cfalorobenzene 
U070— 1,2-Dichlarobenzene 
U071— l.S-OicUorobenzene 
U072 — ^t,4-Oichlarobenreae 
U127 — ^Hexachkirobenzene 
UtB3— Pentachlorobenzene 
U185 — Pentachloronitrobemene 
U207— 1.2,4  .S-Tetrachlorobenaene 

The  Agency  has  grouped  Aese  three  K 
wastes  and  ei^t  U  wastes  together 
because  they  afl  contain  or  are 
represented  by  halogenated  organics 


that  have  the  structural  classification 
known  as  cMorobenzenes.  These 
chemicals  consist  of  one  benzene  ring 
with  increasing  chlorine  snbstitution 
and  their  associated  isomers. 

The  Agency  has  data  on  the 
incineration  of  all  of  the  chlorobenzenes 
with  the  exception  of  1,3- 
dichlorobenzene.  More  iafomation  on 
these  data  can  be  found  in  the 
background  document  for  these  wastes. 
These  data  were  used  to  develop 
standards  for  all  of  the  chioroboizene 
wastes  in  this  treatability  group. 
Treatment  standards  for  1.3- 
dichlorobenzene  were  devel(^)ed  from 
examination  of  detection  limit  data  {or 
this  constituent  from  the  fourteen 
incineration  treatment  tests. 

The  data  indicate  that  these  chemicals 
can  be  incinerated  to  at  or  near 
detection  limits  for  these  chemicals, 
which  generally  ra^ge  in  the  treatment 
residuals  from  <0.005  ppm  to  <10  ppm 
in  the  ash  and  from  <0.002  mg/1  to 
<  0.013  mg/1  in  the  scrubber  water.  As  a 
result,  EPA  is  proposing  concentration- 
based  standaitis  based  on  these 
detection  limits  (using  analysis  fd  total 
constituent  concentraticns)  for  the 
organic  constituents  in  these  waste 
codes.  These  indneratian  data  are  also 
the  only  available  treatannt  data  for 
these  wastes.  More  information  on  die 
development  of  these  standards  can  be 
found  in  the  background  document  for 
these  wastes  in  the  RCRA  Docket 

For  Koes  wastes  the  Agency 
determined  that  the  untreated  wastes 
often  contained  various  concentrations 
of  PCBs.  As  imhcated  in  the  proposed 
rule  for  Second  Third  wastes,  there  were 
some  indications  that  some  K085  wastes 
may  contain  greater  than  50  ppm  of 
PCBs.  However,  the  Agency  could  not 
verify  fliat  these  levels  were  always 
exceeded.  Nevertheless,  the  Agency  has 
decided  to  propose  concentration-based 
treatment  standards  for  PCBs  for  both 
wastewater  and  nonwastewater  forms 
of  K085.  These  standards  are  listed  for 
seven  of  the  common  mixtin-es  of  PCBs 
known  originally  by  the  brand  name  of 
Aroclor  (i.e.,  the  proposed  standards  are 
listed  for  Aroclor  1016. 1221. 1231 1242. 
1248, 12S4,  and  1260).  If  K085  Wastes 
exceed  50  ppm  PCBs,  they  must  be 
incinerated  in  a  TSCA  permitted  facility 
(several  of  the  commercial  facilities  that 
are  permitted  for  ROIA  wastes  are  also 
permitted  for  PCB  contaminated  wastes 
under  TSCA). 

(c)  Chlorophenoxycaihoxylic  Acids 
and  Derivatives. 

DOlA-fP  Toxic  Cor  2,4-D 

D017— ff  Toxic  for  2,4,5-TP  (Sflvex) 

U240 — 2,4-D,  sal's  and  esters 
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These  three  waste  codes  have  been 
grouped  together  because  they  contain 
2,4-dichlorophenoxyacetic  acid 
(commonly  referred  to  as  2,4-D),  2,4,5- 
trichlorophenoxypropionic  acid 
(commonly  referred  to  as  2,4,5-TP),  or 
salts  and  esters  of  2,4-D.  All  of  these 
chemicals  are  classified  as 
chlorophenoxy  carboxylic  acids  or 
esters.  The  functional  groups  common  to 
these  compounds  are  an  aromatic  ring,  a 
carbon-oxygen  ester  linkage,  and 
several  chlorine  atoms  (two  or  three)  on 
the  aromatic  ring. 

The  Agency  has  data  on  the 
incineration  of  2,4-D  that  were  used  in 
developing  the  standards  for  D016  and 
U240.  The  data  indicate  that  2,4-D  can 
be  incinerated  to  detection  limits  in  the 
ash  and  in  the  scrubber  water  (based  on 
analysis  of  total  constituent 
concentrations).  Detection  limit  data  for 
2,4,5-TP  in  fourteen  incineration  tests 
were  used  in  developing  treatment 
standards  for  D017.  The  Agency  is 
proposing  concentration-based 
standards  for  these  wastes  based  on 
their  respective  detection  limits. 

According  to  40  CFR  261.33(f).  wastes 
identified  as  U240  are  listed  for  the 
presence  of  2,4-D  or  its  various  salts 
and/or  esters.  Because  2,4-D  salts  and 
esters  are  not  analyzed  as  2,4-D,  the 
Agency  is  today  proposing  "Incineration 
as  a  Method  of  Treatment"  for  2,4-D 
salts  and  esters  identified  as  U240 
nonwastewaters.  For  the  wastewater 
forms  of  2,4-D  salts  and  esters,  EPA  is 
proposing  a  treatment  standard  of  "Wet 
Air  Oxidation  or  Chemical  Oxidation, 
Followed  by  Carbon  Adsorption;  or 
Incineration  as  Methods  of  Treatment". 
(See  discussion  on  selecting  these 
technologies  as  BDAT  for  halogenated 
organics  in  section  III.A.2.a.(4.)  above.) 
These  wastewater  technologies  are 
appropriate  for  these  constituents  and 
have  been  demonstrated  and/or 
promulgated  for  similar  U  and  P  waste 
codes.  The  use  of  other  technologies  is 
not  precluded  prior  to  or  tollowing  the 
use  of  these  specified  technologies 
provided  the  other  technologies  do  not 
allow  land  disposal  (i.e.,  land 
treatment).  For  U240  wastes  expected  to 
be  simply  2,4-D,  the  Agency  is  also 
proposing  concentration-based 
standards  based  on  the  analysis  for  only 
2.4-D.  Thus,  where  a  facility  can 
reasonably  assume  that  only  2,4-D  is 
being  handled,  only  the  concentration- 
based  treatment  standard  for  2,4-D 
would  be  applied.  However,  should  one 
expect  that  salts  or  esters  could  be 
formed  during  storage,  treatment  or 
disposal,  the  U240  wastes  would  have  to 
be  treated  according  to  the  standard 
methodology  for  salts  and  esters. 


As  discussed  earlier  in  this  section, 
the  Agency  is  today  proposing  two  sets 
of  concentration-based  standards  for 
D016  and  D017  characteristic  wastes. 
One  set  of  standards  is  based  on  the 
characteristic  levels  and  the  other  set  of 
standards  were  developed  from 
incineration  treatment  data. 

Accuracy  data  for  these  compounds 
from  the  test  bum  data  indicate  a  highly 
variable  recovery  of  spiked  ash  samples. 
This,  coupled  with  the  fact  that  U240  is 
listed  as  2,4-D,  salts  and  esters,  has  led 
the  Agency  to  simultaneously  propose 
an  alternative  treatment  standard  of 
"Incineration  as  a  Method  of  Treatment" 
for  all  three  of  these  wastes.  The 
Agency  is  specifically  soUciting 
comment  and  data  on  the  routine 
achievability  of  these  standards  for 
chlorophenoxy  carboxylic  acids  and 
esters.  In  particular,  the  Agency  is 
requesting  QA/QC  data  as  well  as 
detection  limit  data  (as  measured  in  ash 
samples  from  the  incineration  of  these 
or  similar  wastes)  for  not  only  2,4-D  and 
2,4,5-TP,  but  also  the  salts  and  esters  of 
2.4-D. 

(d)  Chlorinated  Diphenyla. 
D014— EP  Toxic  for  Methoxychlor 
U038 — Chlorobenzilate 
U060— DDD 
yoei— DDT 

U132 — Hexachlorophene 
U247— Methoxychlor 

These  six  waste  codes  have  been 
grouped  together  because  they  all 
contain  halogenated  pesticides 
classified  as  chlorinated  diphenyl 
compounds.  Diphenyls  are  compounds 
consisting  of  two  benzene  rings  attached 
to  a  single,  common  carbon  atom. 
(Diphenyls  are  not  to  be  confused  with 
biphenyls  which  have  the  structure  of 
two  benzene  rings  attached  directly  to 
each  other.)  The  chlorinated  diphenyls 
represented  by  these  waste  codes  have 
varying  degrees  of  chlorine  substitution 
on  the  benzene  rings  and  on  the  carbon 
in  the  middle. 

The  Agency  has  data  on  the 
incineration  of  Methoxychlor  that  were 
used  in  developing  the  standards  for 
D014  and  U247.  The  data  indicate  that 
Methoxychlor  can  be  incinerated  to 
detection  limits  in  the  ash  and  in  the 
scrubber  water.  Standards  for  the 
remaining  waste  codes  in  this 
treatability  group  were  developed  using 
detection  limit  data  from  fourteen 
incineration  treatment  tests.  As  a  result 
concentration-based  standards  based  on 
these  detection  limits  (using  analysis  of 
total  constituent  concentrations)  are 
being  proposed  today  for  U038,  U060, 
U061,  U132,  and  U247  wastes.  As  with 
the  other  characteristic  pesticide  D 
wastes,  the  standard  for  D014 


(Methoxychlor)  is  being  proposed  as 
two  sets  of  concentration-based 
standards.  One  set  of  standards  is  based 
on  the  characteristic  levels  and  the  other 
set  of  standards  were  developed  from 
incineration  treatment  data. 

DDD  and  DDT,  the  compounds  for 
which  U060  and  U061  were  respectively 
listed,  can  both  exist  as  one  of  two 
isomers  (i.e.,  o,p'-DDD  and  p.p'-DDD: 
o,p'-DDT  and  p,p'-DDT  respectively).  All 
of  these  isomers  can  be  analyzed  by 
SW-846  Method  8080  for  organochlorine 
pesticides.  Analytical  results  for  DDD 
and  DDT  are  often  reported  separately 
for  each  isomer.  However,  the 
predominant  isomer  for  both  is  the  p,p'- 
isomer.  Because  of  this,  the  Agency  is 
proposing  that  the  concentration-based 
standards  for  U060  and  U061  are  based 
on  the  analysis  for  both  isomers.  In 
addition,  DDD  and  DDE  are  common 
breakdown  products  of  DDT. 
Accordingly,  the  Agency  is  today 
proposing  to  regulate  the  two  isomers  of 
DDD,  DDE  and  DDT  in  U061  wastes. 
However,  the  Agency  is  soliciting 
comment  on  the  need  to  regulate  these 
waste  codes  for  all  isomers  of  the 
constituents  and  their  breakdown 
products,  and  is  not  precluded  from 
promulgating  the  standards  for  only  the 
p,p'-  isomers. 

(e)  Lindane  and 
Hexachlorobutadiene. 

D013— EP  Toxic  for  Lindane 
U128 — Hexachlorobutadiene 
U129 — Lindane 

Lindane  (U129)  is  the  gamma-  isomer 
of  a  class  of  compounds  known  as 
hexachlorocyciohexanes  (a  cyclic  six 
membered  hydrocarbon  ring  with  a 
chlorine  substituted  on  each  carbon) 
and  is  often  referred  to  as  "gamma- 
BHC  (Note:  BHC  is  an  abbreviation  for 
benzene  hexachloride — which  is  a 
misnomer  because  benzene  is  not  part 
of  the  structure).  Hexachlorobutadiene 
(U128)  has  been  placed  in  this 
subcategory  because  it  has  the  same 
number  of  chlorine  atoms  (six)  and  has 
a  hydocarbon  structure  consisting  of 
four  carbon  atoms  linked  by  a 
conjugated  double  bond  system.  Both  of 
these  chemicals  are  thus  chlorinated 
aliphatics  and  both  were  typically  used 
as  pesticides  or  in  the  production  of 
pesticides.  The  three  wastes  represented 
by  these  chemicals  have  not  been 
grouped  with  the  chlorinated  aliphatics 
due  to  the  differences  in  use  of  the 
compounds.  (The  chlorinated  aliphatics 
discussed  in  section  III.A.2.a.  "^re 
typically  used  as  solvents.) 

The  Agency  has  incineration  data  for 
hexachlorobutadiene  from  the  June,  1989 
test  bum.  In  addition  to  the  data  from 
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the  June.  1968  te«t:  bum.  the  Agency  has 

detection  limit  data  for 
hexachiorobutadiene  in  ash  samples  of 
K019.  These  K019  data  consists  of  six 
sample  sets  of  <10  ppm  in  tlie  ash  and 
<0.01mg/l  in  the  scrubber  water  frwn 
rotary  kiln  incineration.  As  a  result, 
concentration-based  standards  based  on 
detection  liiaits  for  hexachiorobutadiene 
(using  analysis  of  total  constituent 
concentrations)  are  being  proposed 
today  for  the  U128  and  U129. 

Lindane  is  the  most  cominon  isomer  of 
hexachlorocyclohexane  (BHC).  Typical 
commercial  mixtures  of  Lindane  were 
manufactured  such  that  three  other 
isomers  were  present  in  reasonably  high 
concentrations:  alpha-,  beta-,  and  delta- 
BHC.  Analytical  results  for 
hexachlorocyclohexane  are  often 
reported  for  all  four  of  these  isomers 
(which  are  also  Priority  Pollutants). 
Accordingly,  the  Agency  is  today 
proposing  concentratiofl-based 
standards  for  all  four  isomers  for  wastes 
identified  as  U129.  As  with  the  other 
characteristic  pestidde  D  wastes,  the 
standard  for  D013  (Characteristic  for 
Lindane)  is  being  proposed  as  two  sets 
of  concentration-based  standards.  One 
set  of  standards  is  based  oh  the 
characteristic  levels  and  the  other  set  of 
standards  were  developed  from 
incineration  treatment  data. 

BOAT  Treatment  Standards  for  K0a2 

[Nonwastewaters] 


BOAT  Treatment  Standards  for  K032 
IWasiowwtofs] 


R6yul3t6<3  constituent 


HexacMofocydopenladiene .. 


Heptachlor.. 


Heptachtor  opoxide .. 


Maximum  lor 

ttny  8inQl6 
grabsampta. 

total 
ciHiipieBtioii 


0.047 

aeoaas 

0.00022 
0.00022 


BOAT  TREATMENT  STANDARDS  FOR  K033 


R«gulated  coftsauem 

MaMinim 
tor  any 

san^orab 

saMpk 

low 

compostion 

2.0 

BOAT  TREATMENT  STANDARDS  FOR  K033 

[Wastewaters] 


RegcJIated  constitoent 

vntOOKTnfn 

for  any 
ainglegrab 

total 
composition 

(mg/I) 

Hexachlorocyclopentadtena .. 

0.047 

BOAT  Treatment  Standards  for  K034 

[Nonwastewatars] 


Regulated  constituertt 


Hexachlorocyclopentadiena . 


Masdnjm 
lor  any 

aar 
toMI 
OMnposition 
(mg/kflj 


giiagrab 
ampw. 


ZjO 


BOAT  Treatment  Standards  for  K034 

[Wsste««ters] 


Regulated  constftuent 

Maximum 

tor  any 

aingleatab 

aampie. 

total 

uoaifMisition 

tn«o/tt 

HeKachiofOcyctopentadiena 

0.047 

BOAT  Treatment  Standards  for  K041 

tNonwaslewatofs] 


Regulaled  constituent 

MaMiaum 

tor  any 

sin^arab 

sanipla, 

total 

compoaition 

TaKaf^tarw..... „..»» — — . 

0.13 

BOAT  Treatment  Standards  for  K041 


R«gulaled  oonstitueal 


Toxaphana.. 


Maxsiiuiii 

tor  any 

single  grab 

sara^ 

total 

composition 


OJOOfOO 


BOAT  Treatment  Standards  for  K042 

[Nonwastewatersl 


RegUtaled  ooiiatituent 


1 .2.4,5-Tetrachloroberuer)a . 

o-Dtchtorobenzene _. 

p-Dichlorot)enzene 

Pentachlorotwnzerie 

1 ,2,4-TrichiorObanzene 


Maximum  lor 

ar»ysingl« 
grab  sample, 

total 

oompoartKjn 

(mg^kg) 


4.4 
4.4 
4.4 
4.4 
4.4 


BOAT  Treatment  Standards  for  K042 

tWastawatersl 


RagMtated  constituent 


1 ,2,4,5-Tetr»chloroben2ene.. 

o-Dichtorotienzene 

(}-Dicti(orobenwne 

PantachloroboTttene 

1 .2,4-TricNorobarBena 


Manmunitar 

any  single 
grab  sampte, 

total 

oorapoaition 

(mg/O 


0.092 
0.t592 
0.002 

o.ose 

0.092 


BOAT  Treatment  Standards  for  K085 

I  nonwdsiowciiors  J 


ReguMed  oonetitueni 


Benzene 

Clilorobenzene — 

o-Diohtorobenzerte 

m-Dichlorot)enzBne — — 

p-OichloroberMane ___. 

1 ,2,4-Tnchlorot)enzene 

1,2,4,5-Tetractilofatoenze»>a 

Pentachlorobenzene 

HBxacTnorooenzena  ..m....h».».u.*.. 

Aroclor  1016. 

Aroclor  1221 

Aroclor  1232- 


Aroclor  1242 

Aroclor  1248 

Aroclor  1254.. 
Aroclor  12S0.. 


M—iwumtor 

any  singie 

grab  sarrqjle, 

total 

composition 

<it«g/k9) 


4.4 
4.4 

4.4 
4.4 

4.4 
4.4 

4.4 

4.4 

4.4 

&1S 

0.13 

ai3 

0.13 
0.13 
0.13 
OlU 
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BOAT  Treatment  Standards  for  K085 

[Wastewaters] 


anysmgte 

grab  sample, 
total 

compoartion 

(mg/I) 

RAn7MW                              

0092 

ChlnrnhAnTAnn            

0092 

o-Dichlorobenzene  .„ _ _.. 

0.092 

nvDichlofobefwene 

0.092 

p-Dichloroben2«r»e 

0.092 

1,2,4-Ttichiorobenzene 

0.092 

1 ,2.4,5-Tetractilorobenzene 

0.092 

Pentachlorotjenzene 

0.092 

Hexachloroberttane 

0.092 

Aroclor  1 0 1 6 

0.00036 

Aroclor  1221 _ 

0.00036 

Aroclor  1232 

0  00036 

Aroclor  1242 

0.00036 

Aroclor  1248 „ 

0.00036 

Arodor  1254 

000036 

Aroclor  1260...„... 

0.00036 

BOAT  Treatment  Standards  for  K097 

[Nonwastewaters] 


il 

Regulated  constituent 

Maximum  (or 

any  single 

grab  sample. 

total 

composition 

(mg/Kg) 

Hexachlorocyclopentadiene 

2.0 

Chlordane 

Heptachlor  epotdde _ 

0.13 

0.066 

0066 

BOAT  Treatment  Standards  for  K097 

[Wastewaters] 


Regulated  constituent 


Hexactilorocycloperttadtene 

Ctilonlane 

Heptachlor 

Heptachlor  epoidde 


Maximum  for 

any  sir>gle 
grab  sample. 

total 

contposition 

(mg/I) 


0.047 
0.00039 
0.00022 
0.00022 


BOAT  Treatment  Standards  for  K098 

[Nonwastewaters] 


Regulated  constituent 


Toxaptiene.. 


Maximum  for 

any  single 
grabsaiT^ 

total 

composition 

(mg/kg) 


ai3 


BOAT  TREATi^iEffr  Standards  for  K098 

[Wastewaters] 


Regulated  constituent 

Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/I) 

Toxaphene „ 

0.00039 

BOAT  Treatment  Standards  for  K105 

[ftenwastewaters] 


Regulated  cor^tituertt 


Benzene „„ 

Chlorot)enzene 

o-Dichkxobenzene , 

p-Dichlorot)enzene , 

2,4,5-Trichk)rophenol ., 
2,4,6-Tnchlorophenol .. 

2-Chlorophenol 

Phenol 


Maximum  for 

any  single 
grabsaniple. 

total 

composition 

(mg/kg) 


BOAT  Treatment  Standards  for  K105 

[Wastewaters] 


Regulated  cortstituent 


Benzene 

ChkKObenzene 

o-[}ichiorot}enzene ... 
p-DichkxotJenzerte ... 
2,4,5-Tnchlorophenol . 
2,4,6-Thchlorophenol . 

2-Chlorophenol 

Phenol...- 


Maximum  for 

any  smgle 

grab  sample, 

total 

compoamon 

(mg/I) 


0.092 
0.092 
0.092 
0.092 
0.092 
0.092 
0.09! 
0.092 


BOAT  Treatment  Standards  for  P004, 
P037.  P050.  P051.  P059.  P060.  PI  23, 
U036.  U037,  U038.  U060.  U061.  U070 
U071.  U072.  U127.  U128.  U129,  U130. 
U132.  U142.  U183,  U185.  U207.  U240. 
AND  U247 

[Nonwastewaters] 


Waste 
code 

Regulated  constituent 

anyamgle 

grab  sample, 

total 

(mg/kg) 

P004 
P037 
P050 

Aldrin 

DieWrin 

EndosutfanI 

0.066 

0.13 

0.06C 

P050 

Endosuffan  II 

0.13 

P060 
P051 
P051 
P059 
P059 

Endosuttan  sultate 

Endnn..      

Endrin  akJehyde.._ 

Heptachlor „.... 

Heptachlor  epoxide 

0.13 

ai3 

0.13 

0.066 

0.066 

P060 

laodnn .     . 

0.010 

PI  23 

Toxaphene .^ — 

1.3 

BEST  COPY  AVAILABLE 


BOAT  Treatment  Standards  for  P004, 
P037.  P050,  P051.  P059,  P060,  P123. 
U036.  U037.  U038.  U060.  U061,  U070, 
U071.  U072,  U127.  U128.  U129,  U130. 
U132,  U142,  U183.  U185,  U207,  U240, 
and  U247— (Dontifuied 


[Ni 


Waste 
code 


U036 
U037 
U038 
U060 
U060 
IX)61 
IX»1 
U061 
U061 
U061 
U061 
U070 
U071 
U072 
U127 
U12e 
U129 
U129 
U129 
U129 
U130 
U132 
U142 
U183 
U185 
U207 
U240 
U247 


Regulated  constituent 


Chtordane 

Chlorobenzene... 
Ctikxobenzilate.. 

o,p'-DDO 

p,p'-CXX)..... 
04)'-DDT  — 
p.p'-D0T.. 
0,p'-[)DD.. 


p.p'-DD0. 

0.P-D0E 

p.p'-DOE 

o-Dichlorobertterta ._ _ 

m-Otctilorot)enzene 

p-Dtch(orot)enzef>e 

Hexachlofotjefizeoe 

Hexact>lorobutad»er)e 

alpha-BHC „ 

beta-BHC 

d€»ta-8HC - 

gamma-BHC  (Lindane) 

Hexachkxocyckjpemadtone . 

Hexactilorophene 

Kepooe - 

Pertactikxobenzene 

Pertachtoronitrotaenzene 

1 ,2,4,5-Tetrachk)robenzene . 

2.4-0 

Methoxychkx 


Maximum  for 

any  angle 

grabaari^, 

total 

composition 

(mg/kg) 


013 

57 

66 

0087 

0.087 

0087 

0.087 

0.087 

0.087 

0.087 

0.087 

6.2 

6.2 

6.2 

37 

26 
O066 
0.066 
0.066 
0066 
48 
1.1 
0.043 

37 
4.8 

19 

10 
OlS 


BOAT  Treatment  Standards  for  P004, 
P037.  P050,  P05I,  P059,  P060.  PI  23, 
U036.  U037.  U038.  U060,  U061.  U070. 
U071,  U072,  U127,  U128,  U129.  U130. 
U132,  U142,  U183,  U185.  U207,  U240. 
AND  U247 

[Wastewaters]' 


Maximum  lor 

any  smgle 

Waste 
code 

Regulated  constituent 

grab  sample, 
total 

compoeibon 

(mg/0 

P004 

Aklrin 

0.00024 

P037 

Dwldnn _ 

0.00052 

P050 

EndosuKan  1 

000024 

P050 

Endosuttan  II 

0.00052 

P050 

Endosuttan  sulfate 

0.00052 

P051 

Endrin      _ 

0.00052 

P051 

Endrin  akjehyde 

0.00052 

P059 

Heptachlor  _ - 

0.00022 

P059 

Heptachlor  epoxide 

0.00024 

P060 

Isodnn 

0.00020 

Pi  23 

0.014 

U036 

Chlordane... 

0.00044 

U037 

Chlorobenze 

0014 

U038 

ChtorobenzHate 

0.292 

U060 

o.p'-(X)0 -    

0.00036 

U060 

pjp'-DOO 

0.00036 

U061 

o,p'-DDT ._ 

0.00096 

U061 

p,p'-DDT 

0.00036 

U061 

0  J>'-DCX) 

000036 
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BOAT  Treatment  Standards  for  P004, 
P037.  P050,  P05I,  P059,  P060.  P123. 
U036.  U037.  U038.  U060.  U061.  U070, 
U071.  U072.  U127,  U128.  U129.  U130. 
U132.  U142.  U183.  U185,  U207.  U240. 
AND  U247— Continued 

[Wastewaters]* 


Waste 
code 


Regulated  constituerrt 


U061 
U061 
U061 
U070 
U071 
U072 
U127 
U128 
U129 
U129 
U12g 
U129 
U130 
U132 
U142 
U183 
U185 
U207 

U240 
U247 


p.p-DDO 

o.p'-OOE 

p,p'-DDE..„ 

0-Dichlorobenzene 

m-Ochkx  obenzene 

p-Dictikxotjenzene 

Hexachtofotienzene 

Hexachlorotxjtadiene 

alpha-BHC 

beta-BHC 

de«a-BHC 

gamma-BHC  (Lindane) 

HexacMof  ocyctopeniadiene . 

Hexachlofophene 

Kepooe 

Pentachkxobenzene 

PentacMorooitrobenzeoe 

1 , 2,4,5- Tetracfikxoben- 

zene -... 

2.4-D 

Mettwxychlor _ 


Maximum  for 

any  stngis 
grab  sample, 

total 

composition 

(mg/l) 


0.00036 
0.00036 
0.00036 
0.058 
0.072 
0.058 
0.055 
0.031 
0.00024 
0.00024 
0.00024 
0.00024 
0.096 
58 
0.0011 
0.096 
0.096 

0.023 
0.013 
0.00036 


•Note-  Alternative  standards  for  tfiese  U  and  F 
wastewaters  are  aiso  prooosed  and  are  presented  ir 
section  HI  A.7  as  stanoaros  for  trie  correspondiriQ 
chemical  m  wastewater  torms  of  Muithsource  Leactv 
ate.  See  t>acKgrouna  on  triese  alternative  standards 
in  section  lll.A.1.h.(6.)(b.). 

BOAT  Treatment  Standards  for 
D012.  D013.  D014,  D015.  D016.  AND 
D017  Based  on  Treatment 

[Nonwastewatersl 


Waste 
code 


D012 
0013 
D014 
D015 
D016 
D017 


Regulated  cortstituent 


Endrin 

Lindane 

Mettx5xyctik)r.. 

Toxaphene 

2.4-D 

2,4.5-TP 


Maximum  for 

any  single 
grab  sample. 

total 

composition 

(mg/kg) 


0.13 
0.066 
0.18 
1.3 
10 
2.8 


BOAT  Treatment  Standards  for 
D012.  D013.  D014.  D015.  D016.  AND 
CX)17  Based  on  Treatment 

(Wastewaters! 


Waste 
code 

Regulated  constituent 

Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/l) 

D012 
D013 
D014 

Endrin ™. 

Lindane 

Metfxjxychtor 

0.00052 
0.00024 
O.OOOSfi 

BOAT  Treatment  Standards  for 
D012.  D013.  D014.  D015.  D016,  AND 
D0 17  Based  on  Treatment— Contin- 
ued 

[Wastewaters] 


Waste 
code 


D015 
D016 
D017 


Regulated  constituent 


Toxaphene 

2,4-D 

2.4,5-TP 


Maximum  for 

any  single 

grab  sample, 

total 

composition 

(mg/l) 


0.014 
0.013 
2.5 


BOAT  Treatment  Standards  for 
U240— Salts  and  Esters  of  2,4-D 

[Nonwastewaters] 
Incirteration  as  a  method  of  treatment 


BOAT  Treatment  Standards  for 
U240— Salts  and  Esters  of  2,4-D 

[Wastewaters] 

Wet  air  oxidation  or  chemical  oxidation,  followed  by 

cartxxi  adsorption:  or  irxaneration  as  methods  of 

treatment 


d.  Halogenated  Phenolics. 

U039— p-Chloro-m-cresol 
U048— 2-Chlorophenol 
U081— 2,4-Dichlorophenol 
U082— 2,6-Dichlorophenol 

EPA  has  grouped  these  four  U  wastes 
together  because  all  of  the  chemicals 
represented  by  these  waste  codes  are 
mono-  and  di-substituted  phenols.  These 
chemicals  consist  of  a  phenol  (a 
benzene  with  a  hydroxyl  group 
attached]  substituted  with  one  or  more 
chlorine  atoms  and/or  a  methyl  group 
(U039)  attached  to  the  benzene  ring. 

The  Agency  is  proposing 
concentration-based  standards  for  these 
halogenated  phenolics  based  on 
incineration  treatment  performance  data 
for  2.4-  and  2,6-dichlorophenol.  These 
data  were  directly  used  to  develop 
treatment  standards  for  U081  and  U082. 
Treatment  standards  for  U039  and  U048 
were  developed  by  examining  the 
detection  hmit  data  for  these 
constituents  from  the  fourteen 
incineration  treatment  tests.  More 
information  on  these  data  can.be  found 
in  the  backgroimd  document  for  these 
wastes. 

The  treatment  standards  for 
wastewater  forms  of  the  U  wastes 


presented  in  the  tables  following  this 
section,  have  been  calculated  based 
primarily  on  the  detection  limits  of  these 
constituents  in  scrubber  waters  from 
incineration  of  2,4-  and  2.6- 
dichlorophenol  nonwastewaters. 
However,  additional  data  are  available 
for  the  treatment  of  these  constituents  in 
wastewaters  and  alternative  standards 
based  on  these  data  are  presented  in 
section  III.A.7.  of  today's  notice  for 
wastewater  forms  of  multi-source 
leachate.  (See  previous  discussions  on 
these  data  and  alternative  standards  in 
section  III.A.l.h.(6.)  and  III.A.2.a.(3.)). 

BDAT  Treatment  Standards  for 
U039,  U048.  U081,  AND  U082 

[rtonwastewaters] 


Waste 
code 


U039 
U048 
U081 
U082 


Regulated  constituent 


p-Chloro-m-cresol .. 

2-Chlorophenol 

2,4-D(Chlorophenol 
2,6-Oichlorophenol 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/kg) 


14 
57 
14 
14 


BDAT  Treatment  Standards  for 
U039,  U048,  U081.  AND  U082 

[Wastewaters]  ■ 


Waste 
code 


U039 
U048 
U081 
U082 


Regulated  constituent 


p-Chkxo-m-cresol.... 

2-Chlorophenol 

2,4-Dtchiorophenol ., 
2,6-Dichlorophenol . 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/l) 


0.062 
0.056 
0.052 
0.018 


'  Note:  Alternative  standards  for  these  U  and  P 
wastewaters  are  also  prooosed  and  are  presented  In 
section  III.A.7.  as  stanoaros  for  the  corresponding 
chemical  in  wastewater  tomis  of  Multi-source  Leach- 
ate. See  bacKgrouna  on  these  alternative  standards 
in  section  lll.A.1.h.(6.)(b.). 


e.  Brominated  Organics. 

P017 — Bromoacetone 

U129— Methyl  Bromide 

U030 — 4-Bromophenyl  phenyl  ether 

U066— l,2-Dibromo-3-chloropropane 

U067— Ethylene  dibromide  (EDB) 

U068 — Dibromoinethane 

U225 — Bromoform 

The  chemicals  represented  by  these 
six  U  wastes  and  one  P  waste  are  all 
hydrocarbons  or  oxygenated 
hydrocarbons  that  contain  the  halogen, 
bromine.  The  presence  of  bromine  in  the 
structure  complicates  the  evaluation  of 
incineration  for  these  wastes:  The 
primary  complication  is  the  release  of 
significant  quantities  of  molecular 
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bromine  (Bri)  from  the  incineration 
chambers.  Thus,  these  seven  wastes 
have  been  grouped  together  and 
identified  as  the  brominated  organics 
treatability  group. 

While  cyanogen  bromide  (U248)  is 
also  an  organic  chemical  containing 
bromine,  it  is  not  grouped  with  these 
other  brominated  organics  due  to  its 
instability  in  water  under  alkaline 
conditions.  It  breaks  down  relatively 
quickly  into  soluble  bromide  and  soluble 
cyanide.  Consequently,  the  soluble 
cyanide  must  then  be  treated  and  thus, 
the  Agency  has  grouped  U246  with  the 
cyanide  wastes  rather  than  with  these 
brominated  organics.  Standards  for 
U246  are  proposed  in  section 
III.A.6.a.(4.)  of  today's  notice. 

EPA  is  proposing  concentration-based 
standards  for  the  six  brominated  organic 
compounds  amenable  to  quantification 
in  waste  treatment  residuals,  namely 
U029.  U030.  U066.  U067.  U068  and  U225. 
The  methodology  used  to  develop  these 
standards  differs  from  that  used  for 
other  organic  U  and  P  wastes. 
Incineration  data  from  an  Office  of 
Toxic  Substances  bum  of  ethylene 
dibromide  included  analysis  of  ethylene 
dibromide  in  the  imtreated  waste  as 
well  as  the  ash  and  scrubber  water 
treatment  residuals,  but  did  not  include 
analysis  for  any  of  the  other  brominated 
organics.  EPA  used  these  data  to 
develop  the  proposed  treatment 
standards  for  U067  (EDB)  wastes.  At  the 
same  time,  the  Agency  is  proposing  to 
directly  transfer  these  standards  to 
U029.  U030.  U066,  U068  and  U225 
wastes. 

Bromoacetone  (P017)  is  relatively 
imstable  in  water  and  therefore  cannot 
be  reHably  analyzed  in  wastewaters  or 
other  residues  where  contact  with  water 
might  be  expected.  Based  on  this 
relative  instability  of  bromoacetone.  the 
resultant  difficulty  in  analyzing 
treatment  residues  for  bromoacetone, 
and  the  demonstration  of  incinerability 
of  ethylene  dibromide  (which  is  more 
difficult  to  incinerate  than 
bromoacetone),  the  Agency  is  proposing 
to  establish  "Incineration  as  a  Method 
of  Treatment"  as  a  treatment  standard 
for  P017  nonwastewaters. 

During  the  EPA-sponsored  rotary  kiln 
incineration  of  the  ethylene  dibromide 
wastes,  the  Agency  determined  that 
certain  operating  conditions  were 
required  in  order  to  prevent  the  release 
of  toxic  bromine  gas.  In  order  to  oxidize 
the  bromine  released  in  the 
organobromine  compound  combustion 
process  to  soluble  bromide  which  can  be 
removed  effectively  with  an  air  pollution 
control  device  such  as  a  scrubber,  sulfur 
was  added  to  modify  flame 
stoichiometry  to  form  soluble  bromide 


rather  than  molecular  bromine  gas. 
These  specific  conditions  are  outlined  in 
the  background  document  for  these 
wastes. 

Federal  regulations  currently  do  not 
limit  the  amount  of  bromine  emitted  to 
the  air.  The  Agency  is  specifically 
soliciting  comment  and  data  on  whether 
these  particular  incinerator  operating 
conditions  can  or  should  be  specified  as 
part  of  the  incineration  requirements  for 
these  wastes.  The  Agency  recognizes 
that  different  incinerators  have  different 
designs,  and  that  the  conditions 
identified  in  the  test  bum  may  not  be 
reasonably  extrapolated  to  other 
incinerators. 

As  an  altemadve  to  specifying  these 
conditions,  the  Agency  is  also 
considering  establishing  a  maximum 
bromide  level  in  the  feed  to  the 
incinerators  for  these  seven  brominated 
organic  wastes  and  thereby  establish  a 
blending  requirement.  However,  the 
Agency  has  not  identified  a  maximum 
level  for  bromide  and  thus  has  not 
determined  the  resultant  blending 
requirements  for  these  seven 
brominated  organics.  Another 
altemative  to  achieve  the  same  results 
may  be  to  estabUsh  an  overall  maximum 
loading  of  the  concentrated  brominated 
organics  in  the  incinerator  feed  stream. 

The  Agency  is  therefore  soliciting 
comment  and  data  that  would  assist  the 
Agency  in  determining  the  viability  of 
these  altemative  standards  for  these 
wastes.  Specifically,  the  Agency  solicits 
supporting  evidence  on  concentrations 
of  bromine  in  waste  feeds  that  have 
been  successfully  incinerated  including 
substantiation  that  emissions  of  bromine 
gas  do  not  pose  significant  risk  to 
human  health  and  the  environment.  This 
information  should  include  specific 
design  and  operating  conditions 
established  to  prevent  these  emissions 
and/or  specific  established  restrictions 
(either  regulatory  or  company  poUcy)  on 
the  concentrations  of  total  bromine  in 
waste  feeds.  Prospective  commenters 
are  referred  to  section  III.A.l.i.  for 
explanation  of  the  special  procedures 
that  the  Agency  intends  to  utilize  to 
provide  additional  rapid  notice  and 
comment  on  any  new  data  and 
information  received  prior  to  the  closure 
of  the  comment  period  and  should 
identify  their  interest  in  receiving  notice 
on  data  for  brominated  organics 
specifically  as  III.A.2.e. 

The  Agency  is  currently  investigating 
recent  information  suggesting  that 
concentrated  brominated  organics  can 
be  processed  through  a  specific  thermal 
unit  designed  to  break  off  the  bromine 
for  purposes  of  recovery  of  bromine. 
Sufficient  details  of  this  process  were 
not  available  in  time  to  describe  it  in 


this  proposal.  While  the  Agency  may  not 
be  able  to  identify  this  process  as  BDAT 
in  time  for  promtdgation  of  the  final  mle, 
it  is  not  precluded  from  establishing  this 
as  BDAT  sometime  in  the  future.  Finally, 
the  Agency  reiterates  that  in-plant 
recycling  preceding  disposal  is  nowhere 
prohibited  under  RCRA. 

The  treatment  standards  for 
wastewater  forms  of  these  U  wastes 
presented  in  the  tables  following  this 
section,  have  been  calculated  based  on 
the  detection  limits  of  these  constituents 
in  scrubber  waters  from  incineration  of 
the  ethylenedibromide  wastes. 
However,  additional  are  available  for 
the  treatment  of  some  of  these 
constituents  in  wastewaters  (see 
previous  discussion  in  section 
III.A.2.a.(3.)  on  the  proposed 
promidgation  of  standards  based  on 
these  additional  data)  and  will  probably 
be  used  for  the  promulgation  of  the  final 
standards. 

While  the  Agency  currendy  lacks  data 
indicating  the  treatability  of 
bromoacetone  (P017]  in  water,  its 
relative  instability  in  water  supports  the 
inference  that  it  should  easily  be 
destroyed  with  any  chemical  oxidant 
and  most  probably  at  ambient 
temperature  and  air  pressure.  Since  wet 
air  oxidation  is  typically  operated  at 
relatively  high  temperatures  and 
pressures,  the  Agency  believes  that  wet 
air  oxidation  should  provide  a  more 
efficient  oxidation  than  simple  chemical 
oxidation.  In  order  to  ensure  complete 
destruction,  the  Agency  is  therefore 
proposing  that  wet  air  oxidation 
represents  BDAT  for  P017  wastewaters. 
However,  because  bromoacetone  is 
relatively  unstable  in  water,  the  Agency 
is  also  proposing  chemical  oxidation  as 
an  altemative  method  of  treatment 

The  Agency  also  believes  that 
incineration,  while  not  always  practical 
for  wastewaters,  will  provide  an 
efficient  destruction  of  P017 
wastewaters.  Since  the  Agency  does  not 
want  to  preclude  the  use  of  incineration 
for  P017  wastewaters,  it  is  also  being 
proposed  as  an  altemative  treatment 
technology. 

In  a  similar  manner,  while  the  Agency 
currently  lacks  data  on  the 
biodegradability  of  bromoacetone  in 
wastewaters,  biodegradation  typically 
results  in  oxidation  of  organics.  Again, 
due  to  the  instability  of  this  compound 
in  water,  the  Agency  believes  that 
biodegradation  can  provide  effective 
removal  of  P017  from  wastewaters.  EPA 
thus  is  also  proposing  biodegradation  as 
an  altemative  treatment  method.  Since 
the  Agency  must  specify  treatment  for 
P017  wastewaters  and  currenUy  has  no 
data  or  means  of  determining  which  of 
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the  wastewater  treatment  technologies 
can  provide  the  most  effective  treatment 
and  since  the  technologies  can 
theoretically  provide  efficient  treatment 
for  this  relatively  unstable  compound, 
the  Agency  is  proposing  all  Tour 
treatment  technologies  as  BOAT. 

BOAT  Treatment  Standards  for 
U029.  U030.  U066,  U067.  U068,  U225 

[Nonwastewatefs] 


Waste 
code 


U029 
U030 
U066 

U067 

uoee 

U225 


Regulated  constituent 


Met^yt  Bromtde 

4-Bromopheny  pt)enyl  ottier 
1,2-Dibfo<no-3- 

chkxopfopane 

Ethylene  dibromide  (£06).... 

Dibromometriane ... 

Brcxnoform 


Maximum 

fof  any 

single  grab 

sample. 

total 

composition 

(mg/kg) 


15 
15 

15 
15 
15 
15 


BOAT  Treatment  Standards  for 
U029.  U030.  U066.  U067.  U068,  U225 

(Wastewaters)  < 


Waste 
code 


U029 
U030 
U066 

U067 
U068 
U225 


RegUated  constituent 


Mettiyl  Bromtde 

4-Bromophenyl  phenyl  ether. 
1.2-Dttxomo-3- 

chloroprooane 

Ethylene  dibforrode  (ED8) 

Dttyomoethane 

Bromoform 


Maximum 

for  any 

single  grab 

sample, 

total 

composition 

(mg/l) 


16 
16 

16 
16 
16 
16 


'  Note  Alternative  standards  for  these  U  and  P 
wastewaters  are  aiso  prooosed  and  are  presented  in 
section  III.A7.  as  stanoaros  (or  the  corresponding 
chemical  m  wastewater  torms  of  Multi-source  Leach- 
ate.  See  bacKground  on  these  alternative  standards 
in  section  lll.A.1.h.(6.)(b.). 

BOAT  Treatment  Standards  for  P017 

(Nonwastewaters] 
Inaneration  as  a  nnethod  of  treatment 


BOAT  Treatment  Standards  for  P017 

[Wastewaters! 

Wet  air  oxxlation:  chemical  oxidation; 

biodegradation:  or  incineration  as  a  method  of 

treatment 


f.  Miscellaneous  Halogenated 
Organics.  EPA  has  grouped  all  of  the 
remaining  halogenated  organics  (i.e., 


twenty-six  U  wastes  and  ten  P  wastes) 
together  into  a  general  category 
identified  as  miscellaneous  halogenated 
organics.  These  U  and  P  wastes 
represent  a  wide  range  of  chemicals 
produced  in  a  variety  of  individual 
processes.  In  general,  these 
miscellaneous  halogenated  organics  can 
be  further  distinguished  by  similarities 
in  structure  as  were  the  previously 
mentioned  halogenated  organic 
treatability  groups.  To  facilitate 
developing  appropriate  treatability 
standards.  EPA  thus  divided  this  general 
category  into  seven  subcategories:  1) 
chlorinated  diphenyls;  2)  chlorinated 
polynuclear  aromatics;  3)  chlorinated 
amines,  amides,  and  nitriles;  4) 
chlorinated  methylbenzenes;  5) 
halogenated  aliphatics;  6)  halogenated 
aldehydes,  ethers  and  esters;  and  7) 
halogenated  organo-sulfur  compounds. 

EPA  examined  data  from  a  total  of 
fourteen  test  bums  that  were  performed 
during  the  course  of  determining  BDAT 
standards  for  First  Third  and  Second 
Third  wastes  plus  data  generated  in  a 
rotary  kiln  incinerator  test  bum  EPA 
performed  in  June.  1989.  {See  section 
III.A.l.h.(6.)  of  today's  preamble  for  a 
more  complete  discussion  of  this  test 
bum.)  These  data  include  analysis  of 
untreated  wastes  and  all  residues, 
including  ash  and  scrubber  water,  for 
virtually  all  the  compounds  which  the 
BDAT  program  regulates  by  means  of 
concentration-based  standards  (the 
"BDAT  List"  compounds)  including  the 
miscellaneous  halogenated  compounds 
in  this  subcategory.  However,  for  most 
of  these  compounds  the  only  data  that 
were  available  were  detection  limits. 
In  today's  notice,  EPA  is  proposing 
concentration-based  standards  for 
fourteen  of  these  thirty-six 
miscellaneous  halogenated  organic  U 
and  P  nonwastewaters  based  on  a 
transfer  from  other  "surrogate" 
halogenated  constituents  that  were 
determined  to  be  similar  in  structure  to 
the  compounds  within  each  subcategory 
of  miscellaneous  halogenated  organics. 
EPA  believes  that  nonwastewater  forms 
of  all  thirty-six  miscellaneous 
halogenated  U  and  P  compounds  can  be 
destroyed  by  incineration  to  detection 
limits.  However,  the  Agency  does  not 
have  specific  data  on  the  direct 
incineration  of  the  majority  of  these 
miscellaneous  halogenated  U  and  P 
wastes  or  their  corresponding 
constituents. 

The  treatment  standards  for 
wastewater  forms  of  these  U  and  P 
miscellaneous  halogenated  organics 
presented  in  the  tables  foUovdng  this 
section,  have  been  calculated  based  on 
the  detection  limits  of  these  constituents 


or  surrogate  halogenated  organics  in 
scrubber  waters  from  incineration. 
However,  additional  data  are  available 
for  the  treatment  of  these  constituents  in 
wastewaters  and  altemative  standards 
based  on  these  data  are  presented  in 
section  III.A.7.  of  today's  notice  for 
wastewater  forms  of  multi-source 
leachate.  (See  previous  discussions  on 
these  data  and  altemative  standards  in 
section  UI.A.l.h.(6.)  and  m.A.2.a.(3.)). 

For  twenty-two  of  these 
miscellaneous  halogenated  organics 
there  are  analytical  complications  that 
preclude  the  establishment  of 
concentration-based  treatment 
standards.  (See  complete  discussion  of 
analytical  complications  for  U  and  P 
wastes  in  section  III.A.l.h.(2.)  of  today's 
preamble.)  In  addition,  the  quality  of  the 
data  and  resultant  concentration-based 
standard  for  U017  (benzal  chloride)  is 
being  re-examined  to  determine  whether 
the  concentration-based  standard  is 
valid.  As  a  result  EPA  is  specifying 
"Incineration  as  a  Method  of  Treatment" 
for  nonwastewater  forms  of  twenty- 
three  of  these  miscellaneous 
halogenated  organic  wastes  and  "Wet 
Air  Oxidation  or  Chemical  Oxidation, 
Followed  by  Carbon  Adsorption;  or 
Incineration  as  Methods  of  Treatment" 
for  the  corresponding  wastewater  forms. 
(See  discussion  on  selecting  these 
technologies  as  BDAT  for  halogenated 
organics  in  section  III.A.2.a.  (2.)  and  (4.) 
above.)  The  specified  technologies  are 
appropriate  for  these  constituents  and 
have  been  demonstrated  and/or 
promulgated  for  similar  halogenated 
organic  U  and  P  waste  codes.  The 
Agency  reminds  commenters  that  there 
are  very  few  (if  any)  of  these  twenty- 
three  wastes  that  are  currently  being 
generated  as  originally  listed  and  that  in 
practice,  the  standards  will  probably 
only  be  necessary  for  residues  from 
previous  disposal.  The  Agency  believes 
that  these  residues  should  be  less 
difficult  to  treat  than  the  original  waste 
as  generated. 

(1)  Chlorinated  Diphenyls.  There  are 
two  miscellaneous  halogenated  organics 
that  are  classified  as  chlorinated 
diphenyls;  3,3'-dichlorobenzidine  (U073) 
and4.4-methylene-bis-(2-chloroaniline) 
(U158).  Diphenyls  are  compounds 
consisting  of  two  benzene  rings  attached 
to  a  single,  common  carbon  atom. 
(Diphenyls  are  not  to  be  confused  with 
biphenyls  which  have  the  structure  of 
two  benzene  rings  attached  directly  to 
each  other.)  The  chlorinated  diphenyls 
represented  by  these  waste  codes  differ 
from  those  previously  mentioned  in  the 
halogenated  pesticide  category  (e.g., 
DDD,  DDT,  and  Methoxychlor)  because 
these  diphenyls  contain  fewer  chlorine 
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atoms  and  also  include  methylene  and 
amine  functional  groups. 

DDD.  DDT,  and  Methoxychlor  are 
believed  to  be  more  difficult  to  destroy 
than  the  U073  and  U158  because  the 
chlorines  at  the  carbon  bridge  in  DDD, 
DDT,  and  Methoxychlor  are  believed  to 
stabilize  the  aromatic  ring.  The  Agency 
has  data  on  the  incineration  of  wastes 
containing  Methoxychlor  and  another 
structurally  similar  halogenated  organic 
known  as  Pronamide  (U192)  that  were 
used  in  developing  the  standards  for 
U073  and  U158  wastes.  The  Agency 
believes  that  Pronamide,  a  halogenated 
organo-nitrogen  compound  (3,5-dichloro 
N-(l,l-dimethyl-2-propynyl)- 
benzamide],  is  more  difficult  to 
incinerate  tfian  these  two  chlorinated 
diphenyls. 

Both  of  the  chemicals  represented  by 
U073  and  U158  are  amenable  to 
quantification  in  treatment  residuals  by 
verified  SW-846  methods.  EPA  believes 
these  can  both  be  incinerated  to 
detection  limits  in  ash  and  scrubber 
water  based  on  data  indicating  that 
DDD,  DDT  and  methoxychlor  can  be 
incinerated  to  detection  levels. 
Therefore  EPA  is  proposing 
concentration-based  standards  for  U073 
and  U158  wastewaters  and 
nonwastewaters. 

(2)  Chlorinated  Polynuclear 
Aromatics.  Chloronaphazine  (U026)  and 
2-chIoronaphthalene  (U047)  are  both 
classified  as  chlorinated  polynuclear 
aromatic  hydrocarbons.  This  means  that 
both  chemicals  contain  fused  aromatic 
rings  (i.e.,  polynuclear  aromatics)  with 
one  having  only  one  attached  chlorine 
while  the  other  has  an  attached 
chlorinated  amine  functional  group.  The 
Agency  believes  that  both  U026  and 
U047  can  be  incinerated  to  detection 
limits  in  ash  and  scrubber  water 
because  of  their  similarity  to  Pronamide. 
The  Agency  believes  that  Pronamide,  a 
halogenated  organo-nitrogen  compound 
(3,5-dichloro  N-(l,l-dimethyl-2- 
propynyl)-benzamide),  is  more  difficult 
to  incinerate  than  these  chlorinated 
polynuclear  aromatics.  Therefore,  EPA 
is  proposing  treatment  standards  for 
U028  and  U047  based  on  incineration  as 
BDAT. 

Only  U047  is  amenable  to 
quantification  in  treatment  residuals  by 
verified  SW-846  methods.  While 
chloronaphazine  (U026)  is  amenable  to 
analysis  by  HPLC.  EPA  currently  rejects 
HPLC  methods  as  the  sole  means  of 
establishing  treatment  standards  for 
reasons  discussed  in  III.A.l.h.(2.).  EPA  is 
therefore  proposing  concentration-based 
standards  for  all  forms  of  U047, 
"Incineration  as  a  Method  of  Treatment" 
for  nonwastewater  forms  of  U026,  and 
"Wet  Air  Oxidation  or  Chemical 


Oxidation,  Followed  by  Carbon 
Adsorption;  or  Incineration  as  Methods 
of  Treatment".  (See  discussion  on 
selecting  these  technologies  as  BDAT 
for  all  halogenated  organics  in  section 
III.A.2.a.(4.)  and  in  the  introductory 
discussion  for  miscellaneous 
halogenated  organics  above.) 

(3)  Chlorinated  Amides,  Amines,  and 
Nitriles. 

P024 — p-Chloroaniline 
P027— 3-Chloropropionitrile 
P057 — 2-Fluoroacetamide 
U049 — 4-Chloro-o-toluidine 

hydrochloride 
U097 — Dimethylcarbomyl  chloride 
U192— Pronamide 
U222 — o-Toluidine  hydrochloride 

These  seven  miscellaneous 
halogenated  organics  were  grouped 
together  because  they  contain  an  amide, 
amine,  or  nitrile  group  attached  to  a 
relatively  simple  hydrocarbon  structure. 
Only  p-chloroaniline  (P024)  and 
Pronamide  (U192)  are  amenable  to 
quantification  in  treatment  residuals  by 
verified  SW-846  methods.  EPA  has  data 
on  the  incineration  of  Pronamide  that 
indicate  Pronamide  can  be  incinerated 
to  detection  levels  in  the  ash  and  the 
scrubber  water.  Thus,  concentration- 
based  standards  for  U192 
nonwastewaters  are  proposed  in  today's 
notice  based  directly  on  these  data.  The 
Agency  believes  p-chloroaniline  (P024) 
resembles  Pronamide  closely  enough 
that  incineration  will  also  destroy  p- 
chloroaniline  to  detection  limits,  and  is 
therefore  proposing  concentration-based 
standards  for  P024  based  on  a  transfer 
of  these  data. 

While  2-fluoroacetamide  fP057)  is 
amenable  to  analysis  by  HPLC,  EPA 
currently  rejects  HPLC  methods  as  the 
sole  means  of  establishing  treatment 
standards  for  reasons  discussed  in 
III.A.l.h.(2.).  In  addition,  no  analytical 
methods  have  been  verified  for  4-chloro- 
o-toluidine  hydrochloride  (U049), 
dimethylcarbomyl  chloride  (U097),  or  3- 
Chloropropionitrile  (P027).  Information 
also  indicates  that  o-ToIuidine 
hydrochloride  {U222)  is  unstable  in 
water.  EPA  believes  incineration  is 
effective  for  P027,  P057,  U049,  U097  and 
U222,  because  three  are  halogenated 
ahphatics  and  expected  to  be  less  stable 
than  Pronamide  (an  aromatic  molecule), 
and  the  other  two  are  polar  aromatics, 
similar  in  stability  to  Pronamide.  Thus 
EPA  is  proposing  a  standard  of 
"Incineration  as  a  Method  of  Treatment" 
for  P027,  P057,  U049,  U097  and  U222, 
based  on  the  incineration  data  for 
Pronamide. 

For  the  wastewater  forms  of  P027, 
P057.  U049.  U097  and  U222,  EPA  is 
proposing  a  treatment  standard  of  "Wet 


Air  Oxidation  or  Chemical  Oxidation, 
Followed  by  Carbon  Adsorption;  or 
Incineration  as  Methods  of  Treatment". 
(Sec  discussion  on  selecting  these 
technologies  as  BDAT  for  halogenated 
organics  in  section  III.A.2.a.(4.]  above.) 
These  wastewater  technologies  are 
appropriate  for  these  constituents  and 
have  been  demonstrated  and/or 
promulgated  for  similar  halogenated  U 
and  P  waste  codes. 

(4J  Chlorinated  Methylbenzenes. 
Benzyl  chloride  (P028)  and  benzal 
chloride  (U017)  have  been  grouped 
together  because  they  both  consist  of  a 
toluene  moiety  with  chlorines  attached 
to  the  methyl  group.  In  section  II.A.6.(d.) 
of  today's  notice  EPA  is  proposing 
concentration-based  standards  for 
benzal  chloride  in  K015  wastes  (still 
bottoms  from  the  distillation  of  benzyl 
chloride)  based  on  a  transfer  of  K019 
incineration  data  for  p-dichlorobenzene. 
Wastewater  standards  for  benzal 
chloride  in  K015  wastewaters  were 
promulgated  with  the  First  Third 
Wastes.  Therefore,  the  Agency  is 
proposing  these  treatment  standards  for 
U017  wastewaters  and  nonwastewaters 
based  on  a  similar  transfer. 

Benzal  chloride  (U017)  is  relatively 
unstable  in  water  and  the  Agency  is 
concerned  that  the  analysis  for  this 
compound  in  treatment  residuals  may 
not  be  reproducible.  As  an  altemative  to 
the  concentration-based  standard  for 
U017  nonwastewaters.  the  Agency  is 
also  proposing  "Incineration  as  a 
Method  of  Treatment"  as  BDAT. 
Commenters  on  this  approach  should 
submit  QA/QC  data  that  verify  their 
particular  position  of  this  matter.  The 
Agency  points  out  that  it  currently  has 
no  QA/QC  data  that  support  the 
reproducibility  of  the  benzal  chloride 
analysis  for  treatment  residues,  and  that 
the  Agency  prefers  to  establish  a 
method  of  treatment  rather  than  a 
concentration-based  standard  for  U017 
wastewaters  and  nonwastewaters. 

In  a  similar  manner,  benzyl  chloride 
(P028)  is  imstable  in  water,  The  Agency 
is  thus  proposing  a  standard  of 
"Incineration  as  a  Method  of  Treatment" 
for  P028  nonwastewaters,  based  on  the 
incineration  data  that  indicates  p- 
dichlorobenzene  and  Pronamide  can  be 
destroyed  to  detection  levels  in 
incinerator  ash.  Both  of  these  chemicals 
are  more  stable  than  P028. 

For  the  wastewater  forms  of  U017  and 
P028,  EPA  is  also  proposing  a  treatment 
standard  of  "Wet  Air  Oxidation  or 
Chemical  Oxidation,  Followed  by 
Carbon  Adsorption:  or  Incineration  as 
Methods  of  Treatment".  (See  discussion 
on  selecting  these  technologies  as  BDAT 
for  halogenated  organics  in  section 
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III.A.2.a.(4.)  above.]  These  wastewater 
technologies  are  appropriate  for  these 
constituents  and  have  been 
demonstrated  and/or  promulgated  for 
similar  U  and  P  waste  codes. 

(5)  Halogenated  Aliphatics. 
U043 — Vinyl  chloride 

U045 — Chloromethane 
U075 — Dichlorodifluoromethane 
U121 — Fluorotrichloromethane 
U138 — lodomethane 

This  subcategory  of  miscellaneous 
halogenated  organics  consists  of  five 
chemicals  that  have  been  grouped 
together  because  they  have  one  or  two 
carbon  atoms  with  at  least  one  chlorine, 
fluorine,  or  iodine  attached.  EPA 
believes  that  1,1,1-trichloroethylene  and 
carbon  tetrachloride,  which  also  contain 
one  or  two  carbons  with  three  or  four 
chlorines  attached,  represent  the  degree 
of  difficulty  anticipated  in  incinerating 
the  simple  halogenated  aliphatics 
belonging  to  this  subgroup.  While  the 
carbon-fluoride  bonds  in  U075  and  U121 
are  known  to  be  much  stronger  than  the 
carbon-chlorine  bond  in  carbon 
tetrachloride  molecule,  EPA  believes 
that  the  overall  degree  of  difficulty  of 
incineration  is  similar  enough  to  justify 
a  transfer  of  these  incineration  data  for 
the  purposes  of  developing  treatment 
standards  for  land  disposal  of  these 
wastes. 

Thus,  EPA  concludes  incineration  will 
reduce  these  wastes  to  detection  limits 
in  ash  and  scrubber  water  and  is 
proposing  concentration-based 
standards  accordingly.  Since  all  five  of 
these  compoimds  are  amenable  to 
quantification  in  treatment  residuals  by 
verified  SW-846  methods,  EPA  is 
proposing  concentration-based 
standards  for  wastewater  and 
nonwastewater  forms  of  U043,  U045, 
U075,  U121  and  U138. 

(6)  Halogenated  Aldehydes,  Ethers 
and  Esters. 

POie — Bis-chloromethyl  ether 

P023— Chloroacetaldehyde 

P058 — Fluoroacetic  acid,  sodium  salt 

P095 — Phosgene 

U006— Acetyl  Chloride 

U024 — Bis  2-chloroethoxymethane 

U025— Dichloroethyl  ether 

U027 — Bis-2-chloroisopropyl  ether 

U033— Carbonyl  fluoride 

U034 — Trichloroacetaldehyde 

U04I — n-Chloro-2,3-epoxypropane 

U042— 2-Chloroethyl  vinyl  ether 

U046— Chloromethyl  methyl  ether 

U156 — ^Methyl  chlorocarbonate 

This  subcategory  of  miscellaneous 
halogenated  organics  consists  of 
fourteen  chemicals  grouped  together 


because  they  are  relatively  simple 
oxygenated  hydrocarbons  with  various 
degrees  of  halogenation.  The 
oxygenated  hydrocarbons  include 
ethers,  esters,  and  aldehydes. 

Of  these  fourteen  chemicals,  only  bis 
2-chloroethoxymethane  (U024), 
dichloroethyl  ether  (U025),  bis-2- 
chloroisopropyl  ether  [U027),  and  2- 
chloroethyl  vinyl  ether  (U042)  are 
amenable  to  quantification  in  treatment 
residuals  by  verified  SW-846  methods. 
However,  EPA's  data  on  the  detection 
limits  of  2-chloroethyl  vinyl  ether  (U042) 
in  incinerator  ash  are  so  variable  that 
the  resultant  calculated  treatment 
standard  results  in  a  standard  that  is  in 
the  low  percent  range.  Since  the  data 
show  that  incineration  can  achieve 
detection  limits  for  a  variety  of  wastes, 
and  since  the  resultant  high  treatment 
standard  could  potentially  allow  a 
waste  with  high  concentrations  of  U042 
to  go  untreated;  the  Agency  has  chosen 
to  propose  "Incineration  as  a  Method  of 
Treatment"  as  a  treatment  standard  for 
U042  nonwastewaters.  The  Agency 
believes  that  this  will  ensure  these 
wastes  will  be  treated  to  levels  that 
represent  BOAT.  For  U024,  U025,  and 
U027  (which  are  also  amenable  to 
quantification)  EPA  is  proposing 
concentration-based  standards  based  on 
the  ability  of  incineration  technologies 
to  destroy  Pronamide  and 
chlorobenzene  to  detection  limits  in  ash 
and  scrubber  water.  The  Agency 
believes  that  Pronamide  (a  halogenated 
organo-nitrogen  compound  also 
identified  as  3,5-dichloro  N-(l,l- 
dimethyl-2-propynyl)-benzamide)  and 
chlorobenzene  are  more  difficult  to 
incinerate  than  these  halogenateds 
because  both  have  more  complex 
structures  and  stronger  bonding  than 
U024,  U025.  and  U027  wastes. 

There  are  currently  no  verified  SW- 
846  methods  for  the  constituents 
represented  by  F^58,  U034,  or  U156.  In 
addition,  constituents  represented  by 
P016,  P023.  P095,  U006,  U033.  U041,  and 
U046  are  all  unstable  in  water.  As  a 
result,  EPA  is  proposing  "Incineration  as 
a  Method  of  Treatment"  as  treatment 
standards  for  nonwastewater  forms  of 
P016,  P023,  P058,  P095,  U006,  U033,  U034. 
U041.  U042.  U046.  and  U156.  Based  on 
the  simplicity  of  structure,  EPA  believes 
all  of  these  compounds  are  easier  to 
incinerate  than  chlorobenzene  and/or 
Pronamide.  This  is  particularly 
substantiated  by  the  aforementioned 
relative  instability  of  seven  of  these  U 
and  P  wastes. 

For  the  wastewater  forms  of  P016, 
P023,  POSa  P095,  U006,  U033.  U034, 


U041,  U042,  U046,  and  U156,  EPA  is 
proposing  a  treatment  standard  of  "Wet 
Air  Oxidation  or  Chemical  Oxidation, 
Followed  by  Carbon  Adsorption;  or 
Incineration  as  Methods  of  Treatment". 
(See  discussion  on  selecting  these 
technologies  as  BOAT  for  halogenated 
organics  in  section  IIIj\.2.a.(4.)  above.) 
These  wastewater  technologies  are 
appropriate  for  these  constituents  and 
have  been  demonstrated  and/or 
promulgated  for  similar  U  and  P  waste 
codes. 

(7)  Chlorinated  Organo-Sulfur. 
P026 — l-(o-Chlorophenyl)  thiourea 
P118 — Trichloromethanethiol 
U020 — Benzenesulfonyl  chloride 
U062— Diallate 

These  four  miscellaneous  halogenated 
organics  have  been  grouped  together 
because  they  are  chlorinated  organo- 
sulfur  chemicals.  The  majority  of  the 
organo-sulfur  compounds  are  discussed 
in  section  III.A.3.  of  today's  preamble. 
Note:  The  Agency  is  soliciting  comment 
on  the  potential  need  for  control  of 
sulfur  dioxide  emissions  from  the 
incineration  of  these  wastes. 

The  Agency  is  proposing  a  standard  of 
"Incineration  as  a  Method  of  Treatment" 
in  nonwastewaters  for  all  four  of  these 
wastes.  While  P026  and  U062  are 
amenable  to  analysis  by  HPLC,  EPA 
currently  rejects  HPLC  methods  as  the 
sole  means  of  establishing  treatment 
standards  for  reasons  discussed  in 
"Analytical  Considerations".  In 
addition,  no  verified  SW-846  analytical 
methods  are  available  for  the 
constituents  represented  by  P118  or 
U020.  The  Agency  bases  this  choice  of 
incineration  as  a  method  on  the 
incineration  data  that  indicates  1,1,1- 
trichloroethane  as  well  as 
tetrachloroethene,  Pronamide,  and 
chlorobenzenes  can  all  be  destroyed  to 
detection  levels  in  incinerator  ash  and 
scrubber  water. 

For  the  wastewater  forms  of  P026, 
P118,  U020,  and  U052,  EPA  is  proposing  a 
treatment  standard  of  "Wet  Air 
Oxidation  or  Chemical  Oxidation, 
Followed  by  Carbon  Adsorption;  or 
Incineration  as  Methods  of  Treatment". 
(See  discussion  on  selecting  these 
technologies  as  BDAT  for  halogenated 
organics  in  section  IILA.2.a.(4.)  above.) 
These  wastewater  technologies  are 
appropriate  for  these  constituents  and 
have  been  demonstrated  and/or 
promulgated  for  similar  U  and  P  waste 
codes. 
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BDAT  Treatment  Standards  for  P024, 
U017,  U024,  U025,  U027.  U043.  U045, 
U047,  U073,  U075,  U121,  U138,  U158, 
AND  U 192 

[Nonwastewaters] 


Waste 
coda 


P024 
U017 
U024 

U02S 
U027 
U043 
U045 
U047 
U073 
U075 
U121 
U13e 
U158 

U192 


p-Ctiloroanilinfl 

Benzal  chkxide 

Bis  (2-ct)k>roettK»(y)  meth- 
ane. 

Dtchloroethyl  ettier , 

Bis-2-chloroisopropy1  ettier .. 

Vinyl  chloride 

Chloromethane 

2-Chkxonaphthaier>e 

3,3'-Otchtofobenzidine 

Dichlorodifluofomethano 

Fluofotnchloromethane 

lodomettiane 

4.4-Methy(ene-t>is-(2- 
chhxoanillne). 

Pronamide „ 


Maximum  for 

any  itngia 
grab  tampto, 

total 

composition 

(mg/Kg) 


16 
6.2 
7.2 

7.2 

7.2 

0.035 

5.6 

5.6 
16 
10 
33 
65 
29 

1.5 


BDAT  TREATMENT  STANDARDS  FOR  P024, 
U017.  U024,  U025,  U027,  U043,  U045, 
U046.  U073.  U075,  U121,  U138,  U158. 

ANDU192 

[Wastewaters]  • 


Waste 
code 


P024 
U017 
U024 

U025 
U027 
U043 
U045 
U047 
U073 
U075 
U121 
U138 
U158 

U192 


Regulated  constituent 


p-Chloroaniline 

Benzal  chloride 

Bis  (2-chloroethO)(y)  mettv 

ane. 

Dichloroethyl  ether 

Bi8-2-chkxoisopropyl  ether .. 

Vinyl  chloride 

Chloromethane 

2-Chloronaphthalene 

3,3'-Oictiiorobenzidine 

Dichloroditluoromettiane 

Fluorotnchloromethane 

lodomettiane 

4,4-Methylene-bis-(2   chlor- 

oariline). 
Pronamide 


Maximum  lor 

single  grab 

sample,  total 

composition 

(mg/l) 


0.28 
0.28 
0.064 

0.013 

0.064 

0.033 

0.023 

0.073 

0.022 

0.14 

0.13 

0.23 

0.74 

0039 


'  Note:  Attemative  standards  lor  ttiese  U  and  P 
wastewaters  are  also  proposed  and  are  presented  in 
section  III. A  7  as  standards  for  ttie  correspofxling 
chemical  in  wastewater  forms  of  Multi-source  Leach- 
ate.  See  background  on  these  alternative  standards 
in  section  III.A.1.h.(6.)(b.). 


BDAT  Treatment  Standards  for  P016, 
P023,  P026,  P027,  P028.  P057,  P058, 
P095,  P118,  U006,  U017,  U020,  U026, 
U033,  U034,  U041,  U042,  U046,  U049, 
U062,  U097,  U156,  AND  U222 

[Nonwastewaters] 
Incineration  as  a  Method  of  Treatment 


BDAT  Treatment  Standards  for  P016, 
P023,  P026.  P027,  P028.  P057,  P058. 
P095,  P118,  U006,  U017,  U020,  U026, 
U033.  U034,  U041,  U042,  U046.  U049. 
U062.  U097.  U156.  and  U222 

[Wastewaters] 


Wet  air  oxidation  or  chemical  oxidation,  followed  by 

cartx>n  adsorption;  or  incineration  as  methods  of 

treatment 


3.  Proposed  Treatment  Standards  for 
Additional  Organic  Wastes — a. 
Introduction.  In  the  previous  section  of 
today's  preamble  (III.A.2.),  the  Agency 
identified  that  many  of  the  chemicals 
represented  by  the  U,  P,  and  K  wastes 
fall  under  a  general  category  of 
chemicals  known  as  halogenated 
organics.  The  majority  of  the  remaining 
organic  U  and  P  wastes  have  been 
grouped  together  into  seven  additional 
subcategories  of  "nonhalogenated" 
organic  wastes  and  a  discussion  of  each 
is  presented  in  this  section  (III.A.3.)  of 
today's  preamble.  The  seven  major 
subcategories  of  wastes  are  based 
primarily  on  similarities  in  the  structure 
of  these  organic  chemicals  (i.e., 
elemental  composition  and  the  presence 
of  organic  functional  groups).  These 
subcategories  are  also  based  partially 
on  the  industrial  use  (e.g.,  the  wastes  of 
a  pharmaceutical  nature)  and  waste 
generation  patterns  of  the  U  and  P 
wastes.  These  major  subcategories 
include:  aromatics  and    ther 
hydrocarbons,  polynuclear  aromatic 
hydrocarbons,  phenolics,  oxygenated 
hydrocarbons  and  heterocyclics,  organo- 
nitrogen  compounds,  organo-sulfur 
compounds,  and  wastes  of  a 
pharmaceutical  nature, 

(1)  Fuel  Substitution  as  an  Alternative 
Treatment  Method.  BDAT  standards  for 
the  nonwastewater  forms  of  these  U  and 
P  nonhalogenated  organics  are  proposed 
based  primarily  on  performance  data 
from  incineration  of  similar  wastes. 
Since  many  of  the  nonhalogenated 
chemicals  represented  by  these  U  and  P 
waste  codes  generally  have  reasonably 
high  BTU  values  (e.g.,  the  aromatics  and 
the  polynuclear  aromatics)  and  since  U 
and  P  wastes  are  typically  off- 
specification  or  discarded  products,  they 
might  be  expected  to  be  well  suited  for 
fuel  substitution  purposes.  However, 
despite  this  fuel  value  and  the  fact  that 
these  compoimds  consist  primarily  of 
hydrogen  and  carbon,  many  of  these 
wastes  may  be  considered  unacceptable 
for  fuel  substitution  due  to  their 
relatively  high  toxicity  and  acid 
formation  capability  (due  incineration). 


In  addition,  it  appears  that  there  is 
sufficient  incineration  capacity  to 
accommodate  these  wastes,  so  that  use 
of  fuel  substitution  capacity  is  not 
needed  tQ  avoid  granting  a  national 
capacity  variance  for  these  wastes.  It 
also  appears  that  only  the  oxygenated 
hydrocarbons  and  heterocyclics 
(seventeen  of  the  eighty  two  U  and  P 
nonhalogenated  wastes)  are  likely 
candidates  for  use  as  fuel  substitutes. 
The  Agency  does  not  believe  that  fuel 
substitution  is  a  viable  alternative  for 
the  majority  (sixty  five)  of  the  specific  U 
and  P  waste  codes  identified  in  this 
section. 

In  today's  rule,  the  Agency  is 
proposing  that  incineration  represents 
BOAT  for  all  of  the  nonhalogenated 
organics  presented  in  this  section. 
Where  the  Agency  is  proposing 
"Incineration  as  a  Method  of  Treatment" 
as  the  nonwastewater  treatment 
standard  for  a  particular  organic  waste 
code,  it  has  not  included  fuel 
substitution  as  an  alternative  except  for 
seventeen  of  the  oxygenated 
hydrocarbon  and  heterocyclic  wastes. 
However,  where  the  Agency  has 
proposed  concentration-based 
standards  (i.e.,  sixty  one  U  and  P 
nonhalogenated  wastes),  thermal 
destruction  in  fuel  substitution  units  is 
not  precluded.  The  Agency  points  out 
that  all  facilities  incinerating  these 
wastes  must  comply  with  40  CFR  264 
Subpart  O  or  265  Subpart  O. 

(2)  Additional  Wastewater  Treatment 
Data.  Additional  wastewater  treatment 
data  primarily  from  the  Agency's  Office 
of  Water  have  been  recently  analyzed 
for  incorporation  into  the  treatment 
standards  for  many  of  the  U  and  P 
wastes  in  this  section.  These  data 
include  the  treatment  of  wastewaters 
that  are  not  specifically  listed  as  U  or  P 
wastewaters,  but  do  contain  many  of 
the  corresponding  U  or  P  constituents. 
While  these  data  were  not  available  in 
time  to  incorporate  into  this  discussion 
or  into  the  background  document  for 
these  wastes,  these  data  are  being 
placed  in  the  administrative  record  for 
today's  notice.  Therefore,  the  Agency  is 
not  precluded.&om  using  these  data  in 
promulgating  the  standards  for  these 
wastes.  Further  information  on  these 
data  can  be  foimd  in  section 
m.A.l.h.(6.). 

Alternative  standards  based  on  these 
data  are  anticipated  to  be  similar  to 
those  presented  in  section  III.A.7.  of 
today's  notice  for  wastewater  forms  of 
multi-source  leachate.  These  standards 
are  presented  on  a  constituent  basis  and 
correspond  to  what  may  be  promulgated 
for  the  respective  U  or  P  wastewater. 
Thus,  the  Agency  is  proposing  these 
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standards  as  alternative  standards  for 
all  U  and  P  wastewaters  for  which 
concentration-based  standards  based  on 
incinerator  scrubber  waters  have  been 
proposed  in  the  following  sections. 

(3)  Specifying  Technologies  for 
NonhaJogenated  Wastewaters.  Based  on 
analytical  comphcations  previously 
discussed  in  section  II].A.l.h.[2.).  the 
Agency  is  also  proposing  certain 
methods  of  treatment  as  the  treatment 
standards  for  many  of  the 
nonhalogenated  U  and  P  wastewaters. 
In  the  following  sections  (IIl.A.3.b. 
through  h.)  of  the  preamble  the  Agency 
identifies  eighty  two  specific 
nonhalogenated  organic  U  and  P  wastes 
for  which  the  Agency  is  proposing  four 
treatment  technologies  as  alternative 
BDAT  treatment  standards:  (1)  Wet  air 
oxidation  followed  by  carbon 
adsorption;  (2)  Chemical  oxidation 
followed  by  carbon  adsorption;  (3) 
Biodegradation  followed  by  carbon 
adsorption;  or  (4)  Incineration  of 
wastewaters.  Since  these  technologies 
are  known  to  provide  effective 
treatment  for  the  other  nonhalogenated 
organic  constituents  within  each 
treatability  group  (as  identified  in 
III.A.3.]  that  can  be  analyzed,  the 
Agency  is  therefore  proposing  these 
multiple  treatment  technologies  for  all  of 
the  eighty  two  U  and  P  constituents  that 
require  specified  methods  of  treatment 

Biodegradation  has  been  specified  as 
an  alternative  technology  for  these 
nonhalogenated  organics  in 
wastewaters,  because  these  chemicals 
are  generally  thought  of  as  more  easily 
biodegraded  than  the  halogenated 
organics  due  to  the  overall  higher 
toxicity  of  the  halogenateds  compared 
to  their  nonhalogenated  counterparts. 
This  is  further  supported  by  the  fact  that 
there  are  certain  forms  of  biota  that 
utilize  the  nitrogen  or  the  sulfur 
contained  in  many  of  these 
nonhalogenated  organics  for  metabolic 
purposes  and  that  the  hydrogen,  carbon, 
and  oxygen  contained  in  the  majority  of 
the  structures  of  these  chemicals  serve 
as  a  food  source  for  many  forms  of  the 
biota. 

Carbon  adsorption  has  been  specified 
as  part  of  the  treatment  train  because 
the  eighty  two  nonhalogenated  U  and  P 
organics  are  believed  to  be  adsorbable 
when  present  in  low  concentrations,  as 
might  be  expected  in  an  effluent  from 
either  wet  air  oxidation,  chemical 
oxidation,  or  biodegradation.  The 
Agency  further  recognizes  that  while 
difficulties  can  arise  in  specifying  only 
one  treatment  method  for  these 
wastewaters  (as  outlined  in  greater 

detail  in  section  III.A.l.h.(7.)),  the 
Ajieocy  roust  develop  a  treatment 


standard  for  these  wastes  to  avoid  the 
hard  hammer  and  at  the  same  time, 
somehow  justify  that  these  technologies 
provide  significant  treatment.  None  of 
these  technologies  have  been 
specifically  identified  as  better  than  the 
others  by  the  Agency,  because  of  the 
lack  of  data  for  these  constituents  (due 
to  the  identified  analytical 
complications)  or  for  any  surrogate 
parameters. 

b.  Aromatics  and  Other 
Hydrocarbons 
U019— Benzene 

U055 — Cumene  (isopropyl  benzene) 
U056 — Cyclohexane 
U186 — 1.3-Pentadiene 
U220 — ^Toluene  (methyl  benzene) 
U239— Xylenes  (dimethyl  benzenes) 

EPA  grouped  these  waste  codes 
together  because  the  primary 
constituents  for  which  the  waste  was 
listed  are  either  aromatic  or  alicycUc 
compounds.  This  group  of  chemicals. 
except  for  cyclohexane  (U056]  and  1,3- 
Pentadiene  (U186).  all  contain  one 
benzene  ring.  Cumene  (LI055).  toluene 
(U220).  and  xylenes  (U239)  consist  of  a 
benzene  ring  with  aliphatic  side  chains. 
Cyclohexane  (U056),  a  cycloalkane,  has 
been  included  in  this  group  because  of 
its  ability  to  be  converted  by  catalytic 
reforming  into  aromatic  hydrocarbons. 
Conversely,  the  addition  of  hydrogen 
(hydrogenalion)  to  an  aromatic 
compound  yields  cyclic  aliphatic 
compounds,  specifically  cyclohexane 
derivatives,  e.g.,  the  hydrogenation  of 
benzene  yields  pure  cyclohexane.  1,3- 
pentadiene  CU186)  is  a  five  carbon  chain 
with  two  conjugated  double  bonds  (i.e.. 
a  diene]  that  provide  a  certain  degret  of 
aromaticity  to  the  chemical,  making  ii 
somewhat  similar  to  the  others  in  the 
group.  For  the  purpose  of  determining 
BDAT,  all  of  these  wastes  have  been 
grouped  together  into  one  treatability 
group  identified  as  aromatics  and  other 
hydrocarbons.  The  proposed  treatment 
standards  for  this  waste  group  are 
presented  expressed  either  as  a 
concentration-based  standard  or  as  a 
method  of  treatment.  ,^^ 

(IJ  Wastes  for  Which  EPA  is 
Proposing  Concentration-Based 
Standards.  In  developing  the  standards 
for  aromatics  and  other  hydrocarbon 
wastes,  the  Agency  incorporated  into  its 
analysis  some  chemical  variability  by 
reviewing  data  from  several  incineration 
test  bums  conducted  by  EPA  for  various 
F  and  K  wastes.  Analysis  of  these  data 
identified  extensive  treatment  and 
detection  limit  data  for  benzene  (U019). 
toluene  (U220),  and  xylenes  (U239)  from 
the  test  bums  of  KOOl,  K037,  K048,  K051. 
K087,  KlOl.  and  K102  wastes.  These 
data  represent  a  myriad  of  different 


hazardous  waste  types  generated  and 
treated  at  several  different  facilities. 
The  waste  characterization  data 
indicates  that  for  these  three 
constituents,  concentrations  in  the 
different  wastes  varied  from  very  low 
levels  in  some  wastes  to  high  levels  in 
others.  For  example,  toluene 
concentrations  in  the  wastes  ranged 
from  17  ppm  in  K087  waste  to  2,000  ppm 
in  K037  waste. 

Concentration-based  treatment    " 
standards  for  U019,  U220  and  U239 
wastes  are  thus  proposed  based  on  the 
analysis  of  data  on  the  performance  of 
incineration  of:  (1)  KOOl  (bottom 
sediment  sludge  from  the  treatment  of 
wastewaters  from  wood  preserving 
processes  that  use  creosote  and/or 
pentachlorophenol):  (2)  K037 
(wastewater  treatment  sludges  from  the 
production  of  disulfoton);  (3)  K048 
(dissolved  air  flotation  (DAF)  float  from 
the  petroleum  refining  industry);  (4) 
K051  (API  separator  sludge  from  the 
petroleum  refining  industry);  (5)  K087 
(decanter  tank  tar  sludge  from  coking 
operations);  (6)  KlOl  (distillation  tar  . 
residues  from  the  distillation  of  aniline- 
based  compounds  in  the  production  of 
veterinary  pharmaceuticals  from  arsenic 
or  organo-arsenic  compounds)  and  (7) 
K102  (residue  from  the  use  of  activated 
carbon  for  decolorization  in  the 
production  of  veterinary 
pharmaceuticals  from  arsenic  or  organo- 
arsenic  compounds)  wastes. 

Treatment  standards  for  KOOl,  K037. 
K048,  K051,  K087,  KlOl  and  K102 
wastewaters  and  nonwastewaters  were 
promulgated  in  the  First  Third  final  rule 
on  August  8, 1988.  These  standards, 
measured  as  concentrations  found  in  the 
ash  and  scrubber  water,  were  based  on 
the  performance  of  rotary  kiln  or 
fluidized  bed  incineration. 

EPA  analyzed  for  benzene  (U019), 
toluene  (U220)  and  xylenes  (U239)  in  the 
incineration  residues  (ash  and  scrubber 
water)  from  these  test  bums  as  follows: 
(1)  six  data  sets  for  benzene  and  toluene 
in  KOOl;  (2)  six  data  sets  for  xylene  in 
K037;  (3)  six  data  sets  for  benzene  and 
toluene  in  K048  and  K051;  (4)  six  data 
sets  for  benzene,  toluene  and  xylene  in 
K087:  (5)  six  data  sets  for  toluene  in 
KlOl  and  (6)  six  data  sets  for  toluene 
and  xylene  in  K102.  In  general,  data 
from  the  test  bums  showed  that  the 
majority  of  the  measured  values  for  the 
three  aromatic  constituents  were 
analyzed  at  concentrations  below 
detection  levels  in  the  incineration 
residues.  Detection  limits  for  the  ash 
ranged  from  0.005  ppm  to  10  ppm.  The 
detection  limits  for  the  scrubber  water 
ranged  from  0.002  ppm  to  0.010  ppm. 


The  Agency  also  reviewed 
performance  data  on  the  treatment  of 
toluene  and  xylenes  obtained  from  a 
rotary  kiln  incinerator  test  bum  EPA 
performed  in  lune.  1989.  The  feed  also 
included  other  RCRA  hazardous  wastes 
that  contained  these  constituents 
yielding  total  concentrations  of  these 
constituents  at  the  percent  level.  (See 
further  discussion  of  this  test  bum  in 
section  III.A.l.h.(a)  of  today's 
preamble.) 

The  Agency  believes  that  all  of  these 
data  represent  a  sufficient  range  of 
concentrations  of  these  aromatic 
hydrocarbons  in  the  untreated  wastes 
and  are  thus  considered  representative 
of  what  the  Agency  would  anticipate  to 
find  present  in  the  respective  U  wastes. 
The  Agency  has  reviewed  both 
characterization  and  performance  data 
from  all  seven  test  huroB  to  develc^ 
concentration-based  treatment 
standards  for  U019,  U220,  and  U239  and 
has  determined,  as  explained  in  the 
background  document  that  KOOl  is  most 
appropriate  for  the  transfer  to  these  U 
wastes. 

The  Agency  is  regulating  xylenes 
(U239)  by  setting  a  single  concentration- 
based  treatment  standard  which  will 
represent  the  sum  of  the  concentrations 
of  o-xylene.  m-xylene,  and  p-xylene 
present  in  the  waste  treatment  residual. 
The  basis  of  concentration  numbers 
therefore  will  be  the  sum  of  the  areas 
under  all  peaks  identified  as  o-xylene. 
m-xylene  or  p-xylene  in  the 
chromatographic  spectrum.  The 
forthcoming  first  update  to  the  third 
edition  of  SW-846  includes  Method  8260 
(GC/MS  for  volatile  organics  using  a 
capillary  column)  which  can  quantify 
the  individual  isomers  of  xylene. 
Nevertheless;  the  Agency  diooses  to 
regulate  xylenes  as  a  collective  unit 
rather  than  individually,  to  allow  the 
regulated  comnnmity  to  use  SW-*t6 
Method  8240  because  it  is  already 
validated  for  xylenes,  less  cumbersome 
and  available  in  current  editions  of  SW- 
848.  More  information  on  the 
development  of  treatment  standards  can 
be  found  in  the  Background  Document 
for  Aromatic  Compounds  in  the  RCRA 
docket. 

(2)  Wastes  for  Which  EPA  is 
Proposing  a  Method  of  Treatment  as 
BDAT.  The  Agency  does  not  believe 
that  concentration-based  standards  can 
be  established  for  U05&,  U056  and  U186 
wastes  at  this  time.  The  mapr  problem 
in  establishing  concentration-based 
standards  for  these  wastes  is  that  EPA 
does  not  currsitiy  have  a  verified  SW- 


846  analytical  method  that  can  analyze 
for  the  concentrations  of  cumene  (U055). 
cyclohexane  |U056),  or  1.3-pentadiene 
(U186]  in  treatment  residaes.  As  a  resuh, 

a  concentration-based  treatment 
standard  for  these  waste  codes  is 
apparently  not  fieasible  and  thus,  the 
Agency  is  proposing  a  treatment 
standard  of  "Incineration  as  a  Method 
of  Treatment"  for  U055, 17056  and  U188 
nonwastewaters.  For  U055,  U056  and 
U186  wastewaters,  H*A  is  proposing 
"Wet  Air  Oxidation  or  Chemical 
Oxidation.  Followed  by  Carbon 
Adsorption;  Biodegradation  Followed  by 
Carbon  Adsorption;  or  Incineration  as  a 
Method  of  Treatment"  These 
wastewater  technologies  are 
appropriate  for  these  constituents  and 
have  been  demonstrated  and/or 
promulgated  for  similar  U  and  P  waste 
codes  (see  preceding  discussion  in 
III.A.3.a.(3.)). 

BDAT  Treatment  STAHOAnos  for 
U019,  U220.ANOU239 

[Nonwastewaters! 


Waste 

code 

Regulated  constituent 

Maximum 
fof  any 

sinBtegfab 

sampk 

total 

U019 

neraarm 

36 

U220 
U239 

To»uene _... 

Xytene<«) _„ _.... 

28 
33 

BDAT  Treatment  Standards  for 
U019,  U220.  AND  U239 

[Waatewatare]  > 


Waste 
code 


U019 
U220 
U239 


Regulated  conetitueflt 


Defizene.. 
Tohiene  — 
Xytane4s). 


MaximjiniQr 

any  single 
grab  sample, 


composition 
(mg/»> 


e.033 
0.028 
0032 


■  Note:  AJternative  standards  tor  t^ese  U  and  P 
wastewaters  are  a»so  proposed  and  are  presemed  In 
section  IIIA7.  as  standards  tor  tlie  coreepondng 
ct>em)cal  in  wastewater  torrr«  ol  Multi-source  Leacn- 
ate.  See  tiackgrourv)  on  ttiese  alternative  standards 
In  sectnn  liiLA.t.tM6i)(t.). 


BDAT  Treatment  Standards  for 
U055.  U056  AND  U186 

[Nonwastawatersl 
IncMeration  aa  a  Method  at  Treatment 


BOAT  Treatment  Standards  for 
UD56,  U056  AND  U186 

[WastewatenJ 


Wet  air  oxidation  or  cliemtcal  ondation  totowed  by 

carbon  adaoiptori,  tuooegraoainn  Mowed  by 

cart>on  adsorption;  or  mcneraaon  ae  methods  of 

treatment 


c.  Polynaclear  Aromatic 
Hydrocarbons. 

U005 — 2-AcetylaminofIuorene 

U016— Benx(c)acridine 

U018 — Benz(a}anthracene 

U022— Ben2o(a)pyrene 

U050— Chrysene 

U051— Creosote 

U063 — Dibenzo(aJ>)anthracene 

U064— 1.2.7,8-Dibenzopyrene 

U094 — 7.12-Dimethyl  benz(a)antliracene 

U120 — Fluoranthene 

U137— Indeno{l  ,2.3,-cd)pyrene 

U157— »-Methylchk)anthrene 

Ul65-^aphthalene 

EPA  grouped  these  thirteen  U  wastes 
together  because  the  primary 
constituents  for  which  the  wastes  were 
listed  are  polynuclear  aromatic 
hydrocarbons.  All  of  these  compounds 
are  very  similar  in  chemical  cnnposition 
and  structure  (i.e.,  they  all  consist  of 
mult^le  fused-ring  aromatic 
hydrocarbons).  For  purposes  of 
determining  BDAT,  ail  of  these  wastes 
have  been  grouped  together  into  one 
treatability  group  identified  as 
polynuclear  aromatic  hydrocarbons. 

(1)  Wastes  for  Which  EPA  is 
Pn^xtsing  Concentration-Based 
Standards.  In  developing  the  treatment 
standard  for  poljrnuclear  aromatic 
wastes,  the  Agency  incorporated  into  its 
analysis  some  chemical  variability  by 
reviewing  data  from  incineration  test 
bums  conducted  by  EPA  for  various  F 
and  K  wastes.  Analysis  of  these  data 
identified  extensive  treatability  and 
detection  bmit  data  for  many 
polynuclear  aromatic  constituents  from 
the  test  bums  of  F024,  KOOl.  K019,  K048, 
K051.  and  K087  wastes.  These  data 
represent  a  myriad  of  different 
hazardous  waste  types  generated  and 
treated  at  several  different  facilities. 
The  characterization  data  for  untreated 
wastes  indicate  that  concentrations  of 
these  polynuclear  aromatics  varied  from 
very  low  levels  in  some  wastes  to  high 
levels  in  others.  For  example,  chrysene 
waste  concentrations  ranged  from  0.41 
p;m  in  F024  to  6500  ppm  in  K087. 

Concentration-based  treatment 
standards  for  U005,  UOia  U022,  U050. 
U063,  Ul2a  U137.  Ul57,  and  U165 
wastes  are  thus  proposed  based  on  data 
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on  the  performance  of  incineration  of: 
(1]  F024  (various  wastes  from  the 
production  of  chlorinated  aliphatics 
such  as  distillation  residues,  heavy 
ends,  tars,  and  reactor  clean-out 
wastes);  (2)  KOOl  (bottom  sediment 
sludge  from  the  treatment  of 
wastewaters  from  wood  preserving 
processes  that  use  creosote  and/or 
pentachlorophenol);  (3)  K019  (heavy 
ends  from  the  distillation  of  ethylene 
dichloride  in  ethylene  dichloride 
production);  (4)  K048  (dissolved  air 
flotation  (DAF)  float  from  the  petroleum 
refining  industry);  (5)  K051  (API 
separator  sludge  from  the  petroleum 
refining  industry);  and  (6)  K087 
(decanter  tank  tar  sludge  from  coking 
operations)  nonwastewaters. 

Treatment  standards  for  KOOl.  K019, 
K048,  K051,  and  K087  wastewaters  and 
nonwastewaters  were  promulgated  in 
the  First  Third  rule  on  August  8, 1988. 
Treatment  standards  for  F024  wastes 
were  promulgated  in  the  Second  Third 
rule  on  June  8, 1989.  These  standards, 
measured  as  concentrations  foimd  in  the 
ash  and  scrubber  water,  were  based  on 
the  performance  of  rotary  kiln  or 
fluidized  bed  incineration. 

EPA  analyzed  for  various  polynuclear 
aromatic  compounds  in  the  incineration 
residues  (ash  and  scrubber  water)  from 
these  test  bums  as  follows:  (1)  six  data 
sets  for  benz(a)anthracene, 
benzo(a]pyrene.  chrysene,  and 
indeno(l,2,3-c.d)pyrene  in  F024;  (2)  six 
data  sets  for  benz(a)anthracene, 
benzo(a)pyrene,  chrysene,  fluoranthene, 
and  naphthalene  in  KOOl;  (3)  six  data 
sets  for  naphthalene  in  K019;  (4)  six  data 
sets  for  benz(a)anthracene,  chrysene, 
and  naphthalene  for  K048;  (5)  six  data 
sets  for  benz(a)anthracene,  chrysene, 
and  naphthalene  in  K051;  and  (6)  six 
data  sets  for  benz(a)anthracene, 
benzo(a)pyrene,  chrysene,  fluoranthene, 
indeno(l,2.3-c.d)pyrene  and  naphthalene 
in  K087.  In  general,  the  majority  of  the 
measured  values  for  polynuclear 
aromatics  were  below  detection  for  the 
six  constituents  analyzed. 

The  Agency  has  determined  that  the 
waste  characterization  and  incineration 
performance  data  from  F024.  KOOl,  Kola, 
K048,  K051,  and  K087  wastes  were 
sufficient  to  develop  concentration- 
based  treatment  standards  for  U005, 
U018,  U022,  U050,  U063,  U064,  U120. 
U137,  U157,  and  U165  wastes.  While 
specific  data  were  not  available  on  all  of 
these  polynuclear  aromatic  chemicals, 
EPA  is  proposing  concentration-based 
standards  for  the  remaining  wastes 
based  on  a  transfer  of  performance  data 
from  structurally  similar  polynuclear 
aromatics  where  data  do  exist.  More 
information  on  the  development  of 


treatment  standards  for  these  wastes 
can  be  found  in  the  Background 
Docimient  for  Polynuclear  Aromatic 
Compounds  in  the  RCRA  docket. 

(2)  Standards  for  U051  Waste. 
Treatment  standards  for  U051  (creosote) 
wastes  are  proposed  based  on  the 
transfer  of  performance  data  from 
incineration  of  KOOl  wastes.  Treatment 
standards  for  KOOl  wastewaters  and 
nonwastewaters  were  promulgated  in 
the  First  Third  final  rule  on  August  8, 
1988.  T.ie  standards  for  organics  in  KOOl 
wastes  were  based  on  the  performance 
of  rotary  kiln  incineration  of  KOOl 
nonwastewaters.  Treatment  standards 
for  the  leachable  metal  constituents  in 
KOOl  nonwastewaters  were  established 
based  on  the  performance  of 
stabilization.  The  metal  constituents  in 
KOOl  wastewaters  were  based  on 
chemical  precipitation. 

The  Agency  is  also  proposing  to 
revise  the  concentration-based 
treatment  standards  for  KOOl  organics 
due  to  a  mathematical  error  that  was 
made  in  the  calculation  of  the  standards. 
The  revised  standards  are  being 
proposed  along  with  the  corrected 
standards  for  U051.  Additional 
information  on  the  revised  standards 
can  be  found  in  the  amendment  to  the 
KOOl  Background  Document. 

U051  wastes  differ  from  other  U 
wastes  in  the  polynuclear  aromatic 
group  in  that  the  waste  is  not  defined  by 
one  chemical  or  constituent,  but  by  a 
group  of  chemicals  defined  by  the 
generic  term  of  "creosote".  Creosote  is  a 
derivative  of  coal  that  contains  a  wide 
range  of  constituents  including  cresols, 
phenols,  naphthalene, 
benz(a)anthracene,  benzo(a)pyrene, 
fluoranthene,  chrysene,  indeno(l,2,3- 
cd)pyrene  and  acenaphthalene.  The 
presence  of  these  polynuclear  aromatics 
is  the  main  reason  why  this  waste  code 
has  been  placed  in  this  treatability 
group. 

The  transfer  of  performance  data  from 
KOOl  waste  is  particularly  appropriate 
for  U051  because  data  on  the 
incineration  of  a  KOOl-creosote  waste 
and  a  KOOl-pentachlorophenol  waste 
were  used  in  the  development  of  the 
treatment  standards  for  that  waste. 
Based  on  the  similarities  in 
concentration  of  the  major  hazardous 
organic  constituents  anticipated  in 
creosote  (U051)  to  those  in  KOOl,  and  the 
primary  use  of  creosote  as  a  wood 
preservative  (and  hence  the  relationship 
to  KOOl)  the  Agency  has  decided  to 
propose  to  regulate  the  same 
constituents  in  U051  as  were  regulated 
inKOOi. 

Incineration  in  a  rotary  kiln  will 
achieve  a  level  of  performance  that 


represents  BOAT  for  the  organics  in 
U051.  Thus.  EPA  is  proposing 
concentration-based  standards  for  six 
organic  constituents  in  U051.  These  are 
naphthalene,  pentachlorophenol, 
phenanthrene,  pyrene,  toluene,  and 
xylenes.  Since  the  performance  data  for 
KOOl  indicate  the  presence  of  treatable 
quantities  of  lead  in  the  incinerator  ash 
and  based  on  the  anticipated  similarities 
of  U051  wastes  to  KOOl  wastes.  EPA  is 
also  proposing  treatment  standards  for 
lead.  These  standards  are  based  on 
stabilization  as  BOAT  for  U051 
nonwastewaters  and  chemical 
precipitation  as  BOAT  for  U051 
wastewaters. 

EPA  notes,  however,  that  if  U051  is 
simply  discarded  before  it  is  used,  for 
example  because  it  is  off-specification, 
then  it  would  be  unlikely  to  have  all  of 
the  same  contaminants  as  KOOl  wastes. 
On  the  other  hand,  when  U051  is  spilled 
at  a  wood  preserving  site,  then  it  could 
contain  the  same  contaminants,  in 
particular  pentachlorophenol  and  lead, 
as  KOOl  wastes  due  to  the  high  potential 
for  cross-contaminated  due  to  prior  use 
of  pentachlorophenol  at  the  site.  Since 
the  Agency  anticipates  that  most  of  the 
U051  wastes  come  from  spill  residues  at 
wood  preserving  sites,  EPA  is 
conservatively  proposing  standards  that 
include  those  constituents  that  are  likely 
to  be  present  in  this  form  of  the  waste. 
In  situations  where  a  facility  never  used 
pentachlorophenol  or  where  the  U051  is 
only  anticipated  to  be  generated  as  an 
off-spec  product  (and  pentachlorophenol 
was  never  used  in  the  production 
equipment),  EPA  anticipates  that  the 
facility's  waste  analysis  plan  could  be 
revised  so  that  only  the  constituents  that 
are  likely  to  be  present  in  that  form  of 
the  waste  are  monitored.  (See  also  the 
discussion  in  section  III.A.l.f.(3.)  on 
waste  analysis  plans.) 

(3)  Wastes  for  Which  EPA  is 
Proposing  a  Method  of  Treatment  as 
BOAT.  The  Agency  has  determined  that 
currently  there  are  no  calibration 
reagents  that  are  routinely  available  for 
the  measurement  of  benzo(c)acridine 
(U016),  l,2,7,8-dimethylbenzo(a) 
anthracene  (U064)  and  7.12- 
dimethylbenzo(a)anthracene  in 
treatment  residuals.  As  a  result,  a 
concentration-based  standard  for  these 
constituents  is  apparently  not  feasible. 
See  section  IlI.A.l.h.(2.)(b.)  of  today's 
preamble  for  a  further  discussion  of  the 
Agency's  approach  in  such  instances. 
Since  3004(m)  allows  the  Agency  to 
establish  either  levels  or  methods  of 
treatment,  the  Agency  is  proposing  a 
standard  of  "Incineration  as  a  Method 
of  Treatment"  for  U016,  U064  and  U094 
nonwastewaters.  For  U016,  U064,  and 
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U084  wastewaters  the  Agency  i* 
proposing  "Wet  Air  Oxidation  or 
Chemical  Oxidation  Followed  by 
Carbon  Adsorption;  Biodegradation 
Followed  by  Carbon  Adsorption;  or 
Incineration  as  a  Methods  of 
Treatment."  The  Agency  believes  that 
these  technologies  are  appropriate  for 
treatment  of  these  constituents  and  have 
been  demonstrated  and/or  promulgated 
for  similar  U  and  P  waste  codes  (see 
preceding  discussion  in  IIIA.3.a.(3.)). 

BOAT  Treatment  Standards  for 
U005.  U018.  U022.  U050.  U063.  U120, 
U137,  U157.ANOU165 

[  Nonwastewatarsl 


Waste 
code 


U005 

uoie 

U022 
U050 
Ua63 
U120 
U137 
U157 
U16S 


Regulated  constituent 


2-Acety»am»nofluofene 

Benz(a)anthracene 

Benzo(8)pyrene 

Chrysene 

Dibenzo(a,h)anttiracene ... 

Fhjofanthene 

lndeno(i  Z3.-c.i>H>yran8— 

3-Methylchloanthrene 

Naphthalene 


Maximum  for 

any  single 

grab  sample, 

total 

composilfon 

(mg/kg) 


13 

3.6 
3.6 
3.6 

13 
3.6 
3.6 

33 
5.9 


BOAT  TREATMENT  STANDARDS  FOR 
U005,  U018.  U022.  U050,  U063.  U120. 
U137,  U157,andU165 

[Wasteiwatefs]  > 


Waste 
Code 

Regulated  constituent 

Moximum  fof 

any  smgle 
grab  sarniple, 

total 

composition 

trrig/D 

U005 
U018 
U022 
U050 
U063 
U120 
U137 
U157 
U16& 

2-Ac«tytemir>oWuorene _.. 

Benz(a)anfhracene 

Benzo(a)pyrene _ 

Chrysene 

Fluorairthene 

lndeno(l  ,2,3,-<:,d)pyrene 

3-Methylctitoenttvane 

Naphthalene _..._ _. 

0.0S8 

0.030 

0.030 

0.15 

0.012 

0.030 

0.030 

0.56 

aoo7 

BOAT  Treatment  Standards  for  U051 

AND  KOOl 

[Nonwastewaters] 


Regulated  constituent 


Naphthalene.. 

Pentachlorophenol . 

Phef«nthfene.. 

Pyrerte.. 

Toluene 

Xylene(s).- 


Uanmum  tor 
any  single 

grat>aanv*>. 

total 

composition 

(ng/kfl) 


7.4 
1.5 
1.5 

28 

33 


MaxfTTiurit  for 

anys»igle 

grat>  sample 

TCLP  (mg/l) 

Lead.  „ — 

0.51 

BDAT  Treatment  Standards  For  U051 

ANOK001 

[Wastewaters] 


'  Note:  Altematrve  standards  for  these  U  and  P 
wastewaters  are  also  proposed  and  are  presented  in 
section  III  A.7.  as  standards  for  the  corresponding 
ct>emical  in  wastewater  forms  of  Multi-source  Leactv 
ata  See  backg^Mnd  on  these  altemetive  standards 
in  section  IIIA1it.(6.M|9.). 


Regulated  constituent 


Naphthalene 

Pentachlorop)henol . 

Phenanthrene 

Pyrene 

Toluene 

Xylene(s) 

Lead 


Maximum  tar 

any  single 
grabsampte, 

total 

composition 

(mg/l) 


O.0S1 

0.18 

0.031 

0.02S 

a028 

0.032 

a037 


BDAT  Treatment  Standards  for 
U016,  U064  AND  U094 

[Nonwastewaters] 
Incineraition  as  •  method  o(  treatment 


BDAT  Treatment  Standards  for 
U016.  U064ANDU094 

[Wastewaters] 

Wet  air  oxidation  or  chemical  oxidation  followed  t>y 

cartxjn  adsorption;  biodegradation  followed  l>y 

cart>on  adsorption;  or  xioneration  as  metfiods  ol 

treatment 


d.  Phenolics. 
P020— 2-»ec-Butyl-43-dinitropheaol 

(Dinoseb) 
P034 — 2-cyclohexyl-43-dinitrophenol 


P047 — 4,6-dinitrocresol  and  salts 
POM — 2,4-dini  tropbenol 
U052— Cresol  (CresyHc  Add) 
UlOl— 2.4-Ehmethyl  phenol 
U170— 4-Nitrophenol 
Ul  88— Phenol 
U201 — Resourcinol 

EPA  grouped  these  four  P  wastes  and 
five  U  wastes  together  because  the 
chemicals  they  represent  are  all 
nonhalogenated  organic  compounds  in 
which  one  or  more  hydroxy!  groups 
(OH)  are  attached  to  the  benzene  ring 
(i.e.,  phenolics).  These  compounds  are 
further  divided  into  two  subcategories 
based  on  whether  or  not  a  nitro  group 
(NOz)  is  attached  to  the  phenolic 
compound. 

EPA  selected  one  compotmd  that  is 
representative  of  the  treatability  of  both 
subcategories  for  the  purpose  of 
transferring  standards.  Dinoseb  is  ■ 
representative  of  the  nitrophenolics  and 
phenol  is  a  representative  of  the  other 
phenolics.  Because  the  representative 
wastes  are  so  similar  to  the  other 
wastes  in  this  treatability  group,  the 
Agency  is  proposing  to  transfer 
treatment  performance  data  to  the  other 
waste  codes  they  represent  in  each 
subcategory  with  the  exception  of  P034, 
as  discussed  at  the  end  of  this  section. 

(1)P020.  P047,  P048.  UlOl.  WTO.  UlBS, 
and  U201.  The  Agency  has  performance 
data  on  the  treatment  of  Dinoseb  and 
phenol  obtained  from  a  rotary  kiln 
incinerator  test  bum  EPA  performed  in 
June,  1989.  The  feed  included  three 
hazardous  wastes  and  fifteen 
commertnal  chemical  products 
representing  a  number  of  treatability 
groups.  Dinoseb  and  phenol  were 
present  in  the  waste  feed  at 
concentrations  of  8.994  and  1.4%, 
respectively.  (More  information  on  the 
test  bum  can  be  found  in  section 
III.A.l.h.(6.)  of  today's  preamble  as  well 
as  in  the  Onsite  Engineering  Report  of 
the  Third  Third  Incineration  Treatability 
Test.  July.  1989). 

Additional  treatment  data  exist  for 
phenol  and  p-cresol.  The  wastes  for 
which  these  data  exist  include:  (1)  KOOl 
(bottom  sediment  sludge  from  the 
treatm^t  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or  pentachlorophenol);  (2)  K019 
(heavy  ends  from  distillation  of 
dichloride  in  ethylene  dichloride 
production):  (3)  K022  (distillation  bottom 
tars  from  the  production  of  phenol/ 
acetone  from  cumene);  (4)  K087 
(decanter  tank  tar  sludge  from  coking 
operations):  and  (5)  K102  (residue  from 
the  use  of  activated  carbon  for 
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decolorization  in  the  production  of 
veterinary  pharmaceuticals  from  arsenic 
or  organoarsenic  compounds). 

These  data  represent  different  waste 
types  containing  phenol  and  p-cresol 
that  were  treated  by  incineration.  Six 
sample  sets  were  analyzed  in  KOOl,  nine 
in  K019,  six  in  K022,  and  five  samples  in 
K102.  In  general,  phenol  and  p-cresol 
were  treated  to  the  detection  limits  in 
the  ash  and  scrubber  water.  The 
detection  limits  ranged  from  0.50  ppm  to 
3.8  ppm  for  the  ash,  and  0.002  mg/1  to 
0.023  mg/1  for  the  scrubber  water.  The 
concentrations  in  the  untreated  waste 
ranged  from  4  ppm  to  1000  ppm. 

These  data,  along  with  the  data  from 
the  June,  1989  test  bum,  were  used  to 
develop  concentration-based  standards 
for  nonwastewater  forms  of  P020,  P047, 
P048,  UlOl,  U170,  U188,  and  U201.  These 
incineration  data  are  also  the  only 
available  treatment  data  for  these 
wastes. 

The  Agency  is  in  the  process  of 
conducting  wastewater  treatment  tests 
for  wastewater  forms  of  these  wastes 
using  wet  air  oxidation,  PACT 
(powdered  activated  carbon  treatment], 
and  carbon  adsorption.  These  data  are 
available  in  the  administrative  record 
for  today's  notice.  Where  the  Agency 
has  actual  wastewater  treatment  data,  it 
prefers  to  use  that  data  rather  than  use 
scrubber  water  concentrations  to 
develop  wastewater  treatment 
standards.  Today's  concentration-based 
wastewater  standards  are  based  on 
incinerator  scrubber  water. 

(2)  P034.  Because  no  calibration 
standard  exists  for  2-cyclohexyl-4,6- 
dinitrophenol  (P034),  the  compound 
cannot  be  routinely  analyzed.  When  the 
Agency  is  unable  to  set  a  concentration- 
based  treatment  standard,  the  Agency 
prefers  to  set  a  method  of  treatment. 
Thus,  the  Agency  is  proposing  a 
standard  of  "Incineration  as  a  Method 
of  Treatment"  forP034  nonwastewaters. 
This  is  justified  because  of  the  structural 
similarity  between  2-cyclohexyl-4,6- 
dinitrophenol  and  2-sec-Butyl-4,&- 
dinitrophenol  (P020 — Dinoseb),  and 
because  the  Agency  has  data  on  P020 
demonstrating  incineration  can  achieve 
detection  limits  for  these  phenolics. 

For  P034  wastewaters  the  Agency  is 
proposing  "Wet  Air  Oxidation  or 
Chemical  Oxidation,  Followed  by 
Carbon  Adsorption;  Biodegradation 
Followed  by  Carbon  Adsorption;  or 
Incineration  as  Methods  of  Treatment." 
The  Agency  believes  that  these 
technologies  are  appropriate  for 
treatment  of  P031  and  have  been 


demonstrated  and/or  promulgated  for 
similar  phenolics  (see  also  preceding 
discussion  in  III.A.3.a.(3.)]. 

(3)  P047.  According  to  40  CFR 
261.33(e),  wastes  identified  as  P047  are 
listed  for  the  presence  of  4,6- 
dinitrocresol  and  salts.  Because  these 
salts  are  not  analyzed  as  4,6- 
dinitrocresol,  the  Agency  is  today 
proposing  standards  of  "Incineration  as 
a  Method  of  Treatment"  for  P047 
nonwastewaters  identified  as  "salts  of 
4,6-dinitrocresol"  and  "Wet  Air 
Oxidation  or  Chemical  Oxidation, 
Followed  by  Carbon  Adsorption; 
Biodegradation  Followed  by  Carbon 
Adsorption;  or  Incineration  as  Methods 
of  Treatment"  for  P047  wastewaters 
identified  as  "salts  of  4,6-dinitrocresor'. 
This  is  justified  because  of  the  structural 
similarity  between  4,6-  dinitrocresol  and 
2-sec-Butyl-4.6-dinitrophenol  (P02(>— 
Dinoseb).  and  because  the  Agency  has 
data  on  P020.  (See  preceding  discussion 
in  sections  III.A.3.a.(3.)  on  specifying 
treatment  for  wastewaters  containing 
nonhalogenated  organics  and  the  related 
discussion  of  treatment  standards  for 
U240  wastes  (2,4-D,  salts  and  esters)  in 
section  III.A.2.c.(4.)(c.).) 

For  P047  wastes  expected  to  be  simply 
4,6-dinitrocresol,  the  Agency  is  also 
proposing  concentration-based 
standards  based  on  the  analysis  for  only 
4,6-dinitrocresol.  Thus,  where  a  facility 
can  reasonably  assume  that  only  4,6- 
dinitrocresol  is  being  handled,  only  the 
concentration-based  treatment  standard 
for  4,&-dinitrocresol  would  be  applied. 
However,  should  one  expect  that  salts 
or  esters  could  be  formed  during 
storage,  treatment,  or  disposal,  the  P047 
wastes  would  have  to  be  treated  by  the 
specified  methods  depending  upon  the 
form  of  the  waste. 

(4)  U052.  U052  is  listed  as  "cresols 
(cresylic  acid)".  Cresylic  acid  is  the 
name  given  to  a  mixture  of  three 
isomeric  cresols  (methyl  phenols),  in 
which  the  meta-cresol  predominates. 
Thus,  U0S2  typically  contains  various 
levels  of  ortho-cresol,  meta-cresol  and 
para-cresol.  Analytical  methods  are 
usually  reported  for  o-cresol  and  a 
combination  of  m-  and  p-cresol,  because 
m-cresol  and  p-cresol  cannot  be 
distinguished  by  the  analytical  method. 
Thus,  the  Agency  is  today  proposing 
concentration-based  standards  for  U052 
based  on  an  analysis  for  o-cresol  and 
the  mixture  of  m-cresol  and  p-cresol. 


BOAT  Treatment  Standards  for  P020. 
P047.  P048.  U052.  U101.  U170.  U188. 
AND  U201 

[  Nonwastewaters] 


Waste 
code 


P020 

P047 

P048 
U052 
U0S2 
U101 
U170 
U188 
U201 


Regulated  constituent 


2-sec-Buty1-4,6- 

dinitroptieno< 

4,6-dinrtrocresol       ('ndner' 

atwn  lor  satts) _ 

2,4-dinitrophenol 

oOesot 

Cresot  (m-  and  p-<so«ners) . 

2.4-Dimettiyl  phenol 

4-Nitrophenot 

Phenol „ 

Resourcinol 


Maximum  for 

any  S4ngle 
grab  sample, 

total 

compositKjn 

(mg/kg) 


2.5 

140 
140 
5.6 
3.2 
14 
65 
6.2 
IB 


BOAT  TREATMENT  STANDARDS  FOR  P020, 
P047.  P048.  U052,  U101.  U170.  U188. 
AND  U201 

[Wastewaters]  • 


Waste 
code 


P020 
P047 

P04a 
U052 
U052 
U101 
U170 
U188 
U201 


Regulated  constituent 


2-sec-Butyl-4,6-dinitrophenol.. 
4,6-dinitrocresol     (wet     air/ 

cartxxi  for  salts) 

2,4^nitropherK)l 

o-Cresol 

Cresol  (m-  and  p-  isofnars) .... 

2,4-Oimettiyl  pherx)) 

4-Nitropnenol ~ 

Ptienol 

ResourcKwl 


Maximum 

for  any 

sir>gle  grab 

sample, 

total 
composi- 
tion (mg/1) 


0.036 

0.18 

0.18 

0.0066 

0.028 

0.045 

0.1B 

0.091 

8.2 


>  Note:  Alternative  standards  for  Vnese  U  and  P 
wastewaters  are  also  proposed  and  are  presented  in 
section  III.A.7.  as  standards  for  tf>e  corresponding 
ctiemtcal  m  wastewater  forms  of  Multi-source  Leach- 
ate.  See  t>ackground  on  tt)ese  alternative  standards 
m  section  III.A1.h.(6.)(b.). 

BOAT  Treatment  Standards  for  P034 
AND  P047  (SALTS) 

[  Nonwastewaters] 
lndr>eratkx)  as  a  mettxxl  of  treatment 


BOAT  iREATMEffT  STANDARDS  FOR  P034 
AND  P047  (SALTS) 

[Wastewaters] 


Wet  air  oxidation  or  chemwal  oxidatkin  foNowed  by 

carbon  adsorption;  tModegradatkxi  folkx*^  t>y 

cart>on  adsorption;  or  incineration  as  methods  of 

treatment 


■ 
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e.  Oxygenated  Hydrocarbons  and 
Heterocyclics 
POOl— Warfarin  (<3%) 
P003 — ^Acrolein 
P005— Ally!  alcohol 
P088— Endothall 
P102 — Propargyl  alcohol 
UOOl— Acetaldehyde 
U002— Acetone 
U004 — Acetophenone 
U008— Acrylic  acid 
U031— n-Butanol 
U053 — Crotonaldehyde 
U057 — Cyclohexanone 
U085— 1 ,2:3,4-Diepoxybutane 
U108— 1,4-Dioxane 
U112— Ethyl  acetate 
U113— Ethyl  acrylate 
U117— Ethyl  ether 
Una— Ethyl  methacrylate 
U122— Formaldehyde 
U123 — Formic  acid 
U124— Furan 
U125— Furfural 
U126— Glycidaldehyde 
U140— Isobutanol 
U147 — Maleic  anhydride 
U154— Methanol 
Ul5»— Methyl  ethyl  ketone 
U161 — Methyl  isobutyl  ketone 
U162— Methyl  methacrylate 
Ul66— 1,4-Naphthoquinone 
U182— Paraldehyde 
U197 — p-Benzoquinone 
U213— Tetrahydrofuran 
U248— Warfarin  (<  3%) 

EPA  grouped  these  five  P  wastes  and 
twenty  nine  U  wastes  together  because 
the  primary  constituents  for  which  the 
wastes  were  listed  are  oxygenated 
hydrocarbons.  The  hydrocarbons 
contain  at  least  one  oxygen  atom 
integrated  into  the  chemical  structure  by 
a  single  or  double  bond  to  a  carbon.  As 
a  result,  this  group  includes  functional 
groups  such  as  ketones,  aldehydes,  and 
alcohols.  These  compounds  are  also 
distinguished  from  other 
nonhalogenated  organics  by  the  absence 
of  nitrogen,  sulfur,  and/or  phosphorous 
in  their  elemental  composition. 

(1)  Wastes  for  Which  Concentration- 
Based  Standards  are  Proposed  as 
BDA  T.  The  Agency  has  identified 
incineration  or  fuel  substitution  as  an 
applicable  technology  for  treatment  of 
nonwastewater  forms  of  P003 
(wastewaters),  U002,  U004,  U031,  U057, 
U108,  U112,  U117.  U118,  U140,  U159, 
U161.  U162,  U166,  and  U197  wastes. 
While  the  Agency  has  been  unable  to 
obtain  performance  data  based  on 
incineration  or  fuel  substitution  for  these 
particular  U  and  P  wastes,  the  Agency  is 
aware  that  many  facilities  generating 
these  wastes  also  incinerate  them  prior 
to  land  disposal.  Therefore,  the  Agency 
believes  incineration  and  fuel 
substitution  are  BDAT  for  these  U  and  P 
wastes.  As  a  result,  EPA  is  proposing 
concentration-based  treatment 
standards  for  these  wastes  based  on  the 


transfer  of  available  incineration 
performance  data  on  these  constituents 
(or  structurally  similar  constituents)  as 
they  appear  in  other  RCRA  hazardous 
wastes.  Detailed  information  for  EPA's 
rationale  and  the  source  of  performance 
data  for  each  waste  are  provided  in  the 
BDAT  Background  Document  for  U  and 
P  Hydrocabon  and  Heterocyclic  wastes. 

The  Agency  notes  that  the  primary 
constituents  for  which  U031,  U112,  and 
U117  are  listed  as  hazardous  wastes  in 
the  40  CFR  261.33  (n-Butanol,  ethyl 
acetate,  and  ethyl  ether  respectively) 
were  not  originally  considered  BDAT 
List  Constituents.  The  primary 
constituents  of  these  wastes  are  now 
considered  BDAT  List  Constituents 
because  EPA  has  identified  several  EPA 
SW-846  Test  Methods  that  may  be  able 
to  quantify  them  in  wastewaters.  The 
identified  EPA  SW-846  Test  Methods 
are  as  follows:  6015  for  U031  (GC/MS) 
and  8240  for  both  U112  (direct 
injection— GC/MS)  and  U117  (Purge  and 
Trap— GC/MS).  As  a  result,  the  Agency 
urges  facilities  that  are  imable  to  meet 
the  proposed  concentration  based 
treatment  standards  to  submit 
comments  addressing  the  use  of  these 
EPA  SW-d46  test  methods  or  test 
methods  that  are  used  routinely  by 
them.  The  treatment  standards  for 
wastewater  forms  of  the  U  wastes 
presented  in  the  tables  following  this 
section,  have  been  calculated  based 
primarily  on  the  detection  limits  of  these 
constituents  in  scrubber  waters. 
However,  additional  data  are  available 
for  the  treatment  of  these  constituents  in 
wastewaters  and  alternative  standards 
based  on  these  data  are  presented  in 
section  III.A.7.  of  today's  notice  for 
wastewater  forms  of  multi-source 
leachate.  (See  previous  discussions  on 
these  data  and  alternative  standards  in 
section  III.A.l.h.(6.)  and  III.A.3.a.(2.)). 

(2)  Wastes  for  Which  the  Agency  is 
Proposing  a  Method  of  Treatment  as 
BDAT.  The  Agency  had  identified 
incineration  and  fuel  substitution  as 
BDAT  for  treatment  of  nonwastewaters 
forms  of  POOl,  P003,  POOS.  P088,  P102, 
UOOl,  U008,  U053,  U085.  U113.  U122. 
U123,  U124,  U125,  U126,  U147.  U154, 
U182,  U213,  and  U248  wastes.  For 
various  reasons  outlined  in  the 
background  document  for  these  wastes, 
all  of  these  chemicals  except  P003  and 
U154  currently  lack  analytical  methods 
that  can  satisfactorily  analyze  for  their 
constituents  of  concern  in  complex 
waste  matrices.  Thus,  as  discussed  in 
detail  in  section  III.A.l.h.(2.)  of  today's 
preamble,  the  Agency  is  proposing  a 
standard  of  "Incineration  as  a  Method 
of  Treatment"  for  these  U  and  P 
nonwastewaters. 


For  wastewater  forms  of  these  wastP*. 
the  Agency  is  proposing  "Wet  Air 
Oxidation  or  Chemical  Oxidation, 
Followed  by  Carbon  Adsorption; 
Biodegradation  Followed  by  Carbon 
Adsorption;  or  Incineration  as  a 
Method  of  Treatment."  The  Agency 
believes  that  these  technologies  are 
appropriate  for  treatment  of  these 
constituents  and  have  been 
demonstrated  and/or  promulgated  for 
similar  U  and  P  waste  codes  (see 
precedinig  discussion  in  III.A.3.a.(3.)). 

(3)  Standards  for  POOS  and  U154 
Wastes.  EPA's  hmited  data  on  the 
detection  limits  of  acrolein  (P003)  in 
incinerator  ash  are  highly  variable. 
Since  these  data  do  show  that 
incineration  can  achieve  detection  limits 
for  acrolein  in  a  variety  of  wastes,  and 
since  a  high  treatment  standard  could 
potentially  allow  a  waste  with  high 
concentrations  of  P003  to  go  untreated; 
the  Agency  has  chosen  to  propose  both 
"Incineration  as  a  Method  of  Treatment" 
P003  nonwastewaters.  For  methanol 
(U154)  EPA  lacks  characterization  data 
from  incineration  ash  or  scrubber  water. 
However,  EPA  believes  that  methanol 
can  be  effectively  treated  by 
incineration  based  on  the  information 
that  other  alcohols  of  higher  molecular 
weight  can  be  incinerated.  As  a  result. 
EPA  is  proposing  "Incineration  as  a 
Method  of  Treatment"  for  U154 
nonwastewaters  and  wastewaters.  EPA 
notes  that  it  prefers  promulgation  of  a 
concentration-based  standard  for 
reasons  discussed  in  section  III.A.l.a. 
and  therefore  is  soliciting  comment  and 
data  that  could  be  used  as  additional 
support  for  the  establishment  of  an 
achievable  concentration-based 
standard  for  acrolein  and  methanol  in 
P003  and  U154  wastes,  respectively. 

The  main  reason  that  the  Agency 
lacks  data  on  methanol  is  that  it 
typically  utilizes  data  for  volatile 
compounds  that  are  obtained  through 
the  analysis  of  samples  by  gas 
chromatography /mass  spectrometry 
(GC/MS).  The  mass  spectrum  of 
methanol  is  difficult  to  distinguish  from 
other  low  molecular  weight  species. 
Therefore  the  quantification  of  methanol 
by  GC/MS  techniques  is  difficult  and  as 
a  result  methanol  is  not  routinely 
analysed. 

The  Agency  is  aware  of  GC  methods 
that  can  analyze  for  methanol  in 
wastewaters;  however,  it  currently  has 
no  data  for  the  analysis  of 
nonwastewaters  using  GC  methods. 
Additional  data  primarily  from  the 
Agency's  Office  of  Water  are  available 
for  the  treatment  of  alcohols  similar  to 
methanol  in  wastewaters.  A. 
concentration-based  standard  for 
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methanol  in  wastewater  forms  of  multi- 
source  leachale  has  been  calculated 
using  these  data  and  is  presented  in 
section  IILA.7.  of  today's  notice.  (See 
previous  discussknu  on  these  data  and 
alternative  standards  in  section 
III.A.l.h.16.)  and  m.A-2.a.(3.)).  The 
Agency  may  promulgate  this  standard 
for  U154  wastewaters  based  on  a 
transfer  of  these  data/The  Agency 
specifically  solicit*  comment  and  data 
that  support  the  establishment  of  a 
concentration-based  standard  for  U154 
wastes. 

BOAT  Treatment  Standards  for 
U002.  U004,  U031.  U057,  U108,  U112. 
U117.  U118.  U140,  U159,  U161.  U162. 
U166.ANOU197 

[Nonwastewaters] 


--- 

MaxivTHjfT)  tof 
arysogte 

Waste 

Regulated  ccnatituent 

grab  sample, 

total 
cofnposibon 

U002 

Acatooe 

0.14 

U004 

Acotoptienooe 

9.6 

U031 

rvSutanol 

2.6 

U057 

Cyclotienriona.    _  . 

1.9 

U108 

1 ,4-0w»ne 

260 

U112 

Ethyl  acetate... 

5.6 

U117 

Eftiylethef 

140 

una 

Ethy4  mettiscrylate 

160 

U140 

Isotoutanol 

t70 

U159 

Methy*  e*iy*  ketone.    _. 

200 

U161 

Methyi  isotiutyl  kelone 

33 

1/162 

Methyl  methacrylate _ 

160 

U166 

1  .♦+»ap«hoq«iif)one. 

1.9 

U197 

p-Berao9Mtone....       

180 

BOAT  Treatment  Standards  for 
P003.  U002.  U004.  U031,  LX)57.  U108. 
U112.  U117.  U118.  U140.  U159.  U161. 
U162,  U166.  AND  U197 

[Wastewaters  ] ' 


Waste 
code 

Regulated  constituent 

Maxvnum  tor 

any  single 
grab  sample, 

totil 

compoettion 

(mg/l) 

P003 
U002 

Acrolein _ 

3.6 
025 

U004 
11031 
U057 
U108 
U112 

Acelof)henono ...«. 

i»*itano» 

1,4-Ofoxane 

EttV  acetate 

ai7 

0.56 
1.4 
0.80 
0  0052 

U117 

uiie 

U140 
U159 

uiei 

Ethyl  ethef „ 

Ethyi  methacrylate.    

Isotxjtanol _. 

Methyl  ethyl  ketone _.. 

Methyl  laobulyl  ketone 

0.2S 

a47 

0.14 

U162 
U166 
U197 

Methyl  methaciyiate. 
l,4.NapWho<ju*io*ia — »-».. 
p-Benzoquinone....       _..     _ 

a47 

0.073 
13 

■  How:  AWwnofr^e  standanis  for  these  U  and  P 
wasteMBtars  are  alM  propoaed  and  are  presented  m 
section  III. A  7  as  standaids  tor  the  coresponding 
chemical  in  wastewater  forms  of  Multi-source  Leach- 
ate  See  backgrouid  on  theae  aitemaliwe  standards 


in  section  IILA.1.hLi6<.Mt>.). 

BOAT  Treatment  Standards  for  P001, 
P003,  POOS,  P088,  P102.  U001.  U008, 
11053,  U0e5.  U113,  U122,  U123.  U124, 
U125.  U126,  U147.  U154,  U182,  U213, 
ANDU246 

[Nonwastewaters] 

Inctnerafion  or  fuel  substitution  as  n>ethods  of 
traaSnem 


Boat  Treatment  Standards  for  POOI, 
POOS,  P088,  PI  02.  U001,  U008,  U053. 
U085.  U113.  IH22.  U123.  U124.  U125. 
U126.  U147.  U154.  U182.  U213.  AND 
U248 

[Wastewniefs] 


Wet  air  oxidation  or  chemical  oxidation  followed  by 

cartxjn  adsorption;  biodegradation  foHowed  t)y 

carbon  adsorptiart:  or  moneration  as  methods  o( 

traalment 


/.  Organo-Nitrogen  Compounds.  EPA 
has  grouped  eleven  P  wastes  and  thirty 
seven  U  wastes  together  into  a  single 
general  treatability  category,  identified 
as  organo-nitrogen  compounds.  These  P 
and  U  wastes  represent  a  wide  range  of 
chemicals  produced  in  a  variety  of 
individual  processes.  EPA's  reasons  for 
grouping  these  organic  chemicals 
together  is  that  they  all  contain  nitrogen 
and  do  not  contain  chlorine  or  any  other 
halogen.  To  facilitate  transferring 
appropriate  treatabihty  data,  EPA 
further  divided  this  category  into  six 
subgroups  based  on  structure,  giving 
functional  group  similarities  particular 
priority.  These  subgroups  are:  (1) 
Nitrogen  Heterocydics;  (2]  Amines  and 
Amides;  (3)  Nitrogen-Bearing  Diphenyls; 
(4)  Nitriles;  (5)  Nitro  Compounds  and  (6) 
Nitroso  Compounds. 

(IJ  Concentration-based  Standards  for 
Organo-Nitrogens.  In  today's  notice, 
EPA  is  proposing  concentration-based 
standards  for  these  U  and  P 
nonwastewaters  based  on  a  transfer  of 
performance  data  from  other 
"surrogate"  organo-nitrogen  constituents 
that  were  determined  to  be  similar  in 
structure  to  the  compounds  within  each 
subcategory  of  organo-nitrogen 
compounds.  As  a  result,  EPA  believes 
all  of  these  U  and  P  constituents  can  be 
destroyed  by  incineration  to  detection 
limits.  However,  the  Agency  does  not 
have  specific  data  on  the  direct 
incineration  of  the  majority  of  these 


specific  U  and  P  wastes  or  their 
corresponding  constituents. 

The  concentration-based  treatment 
standards  for  wastewater  forms  of  these 
U  and  P  organo-nitrogen  compounds 
presented  in  the  tables  following  this 
section,  have  been  calculated  based 
primarily  on  the  detection  limits  of  these 
constituents  (or  surrogates)  as  measured 
in  scrubber  waters  from  mcineration  of 
nonwastewaters  containing  these 
organo-nitrogen  constituents.  However, 
additional  data  are  available  for  the 
treatment  of  these  constituents  in 
wastewaters  and  alternative  standards 
based  on  these  data  are  presented  in 
section  III.A.7,  of  today's  notice  for 
wastewater  forms  of  multi-source 
leachate.  (See  previous  discussions  on 
these  data  and  alternative  standards  in 
section  III.A.l.h.(6.)  and  III.A.2.a.{3.)). 

(2)  Technology-based  Standards  for 
Organo-Nitrogens.  The  Agency  has 
determined  that  currently  there  are 
considerable  difficulties  in  analjinng 
many  of  these  organo-nitrogen 
compounds.  As  a  result,  concentration- 
based  standards  for  these  constituents 
are  apparently  not  feasible.  See  section 
III.A.l.h.(2.){b.)  of  today's  preamble  for  a 
further  discussion  of  the  Agency's 
approach  in  such  instances.  Since 
30O4(m)  allows  the  Agency  to  establish 
either  levels  or  methods  of  treatment, 
the  Agency  is  proposing  a  standard  of 
"Incineration  as  a  Method  of  Treatment" 
for  the  nonwastewater  forms  and  "Wet 
Air  Oxidation  or  Chemical  Oxidation 
Followed  by  Carbon  Adsorption; 
Biodegradation  Followed  by  Carbon 
Adsorption;  or  Incineration  as  a 
Methoids  of  Treatment"  for  wastewaters. 
The  Agency  believes  that  these 
technologies  are  appropriate  for 
treatment  of  these  constituents  and  have 
been  demonstrated  and/or  promulgated 
for  similar  U  and  P  waste  codes  (see 
preceding  discussion  for  wastewaters  in 
III.A.3.a.(3.)). 

The  Agency  reminds  commenters  that 
there  are  very  few  (if  any)  of  these 
wastes  that  are  currently  being 
generated  as  originally  Usted  and  that  in 
practice,  the  standards  will  probably 
only  be  necessary  for  residues  from 
previous  disposal  The  Agency  believes 
that  these  residues  should  be  less 
difficult  to  treat  than  the  original  waste 
as  generated.  EPA  also  requests 
comment  on  the  choice  of  transfer  data 
for  concentration-based  standards  and 
on  the  validity  of  the  subgroupings  used 
to  assign  standards. 

(3J  Potential  Air  Emission  Concerns 
with  Organo-Nitrogens.  Because  the 
Agency  expects  that  the  incineration  of 
these  organo-nitrogen  compounds  may 
adversely  impact  air  quality  due  to  the 
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emission  of  nitrogen  oxides,  EPA  is 
considering  the  need  to  impose 
additional  air  quality  controls  on  the 
incineration  of  these  wastes,  either 
under  RCRA  or  under  the  Clean  Air  Act. 
For  a  more  complete  discussion  of  the 
alternatives  under  consideration,  see  the 
discussion  of  organo-sulfur  compounds 
later  in  this  section. 

(4)  Discussion  of  Individual 
Treatability  Croups — {aj  Nitrogen 
Heterocyclic  Compounds. 

P008— 4-Aminopyridine 
POIS— Brucine 
P054 — Aziindine 
P067 — 2-Methylaziridine 
UOll— Amitrole 
U148— Ma'eic  Hydrazide 
U179 — N-Nilro8opiperidine 
UlBO — N-Nitro8opyrrolidine 
U191— 2-Picoline 
U196— Pyridine 

This  subgroup  consists  of  ten  wastes 
grouped  together  because  they  contain  a 
ring  of  carbon  atoms  which  also 
includes  a  nitrogen  atom.  Three  have 
aromatic  rings,  six  have  rings  made  of 
single  bonds.  Only  N-nitrosopiperidine 
(U179),  N-nitrosopyrrolidine  (U180),  and 
pyridine  (U196)  are  amenable  to 
quantification  in  treatment  residuals  by 
SW-848  methods.  Therefore,  EPA  is 
proposing  concentration-based 
standards  for  only  these  three  wastes  in 
this  treatability  subcategory.  EPA 
believes  incineration  will  reduce  U179, 
UlBO  and  U196  to  detection  limits  in  ash 
and  scrubber  water  because  of  the 
Agency's  incineration  data  that  indicate 
destruction  to  detection  levels  of 
Pronamide.  The  Agency  believes  that 
Pronamide,  a  halogenated  organo- 
nitrogen  compound  (3,5-dichloro  N-(l,l- 
dimethyl-2-propynyl)-benzamide).  is 
more  difficult  to  incinerate  than  these 
ten  nitrogen-containing  heterocycles. 

Based  on  this,  the  Agency  is  also 
proposing  specified  methods  of 
treatment  for  both  wastewater  and 
nonwastewater  forms  of  the  seven 
members  of  the  nitrogen  heterocyclic 
subcategory  which  are  not  amenable  to 
quantification  in  waste  treatment 
residual  matrices.  P054,  P067.  UOll  and 
U048  are  amenable  only  to  analysis  by 
HPLC.  (Note:  EPA  rejects  HPLC  methods 
for  waste  treatment  residual  matrices 
for  reasons  discussed  in  section 
m.A.l.h.(2.)(a.).)  For  P008.  P018,  and 
U191  there  are  no  verified  SW-846 
analytical  methods  available.  The 
specified  methods  proposed  as 
wastewater  and  nonwastewater 
treatment  standards  for  all  organo- 
nitrogen  U  and  P  wastes  are  presented 
in  section  III.A.3.f.(3.). 

(b)  Amine  and  Amide  Compounds. 

P046 — alpha,  alpha-Dimethylphenethylamine 
P064 — Isocyanic  acid,  ethyl  ester 


U007— Acrylamide 
UOl  2— Aniline 
U092— Dimethylamine 
UllO — Dipropylamine 
U167 — 1-Naphthylamine 
U168 — 2-Naphthylainine 
U194 — n-Propylamine 
U238— Ethyl  carbamate 

This  subgroup  consists  of  ten  wastes 
grouped  together  because  they  contain 
either  an  amide  or  an  amine  group.  Two 
are  fused  aromatic  rings,  four  contain 
single  benzene  rings,  three  are  amine 
groups  attached  to  ahphatic  carbon 
chains  and  three  have  amide  groups 
attached  to  ether  bonds  or  to  double 
carbon  bonds.  Four  of  these  wastes  are 
amenable  to  quantification  in  waste 
treatment  residual  matrices  by  current 
SW-848  methods:  acrylamide  (U007), 
aniline  (U012),  1-naphthylamine  (U167), 
and  2-naphthylamine  (U168);  however, 
the  Agency  does  not  have  adequate 
analytical  data  characterizing 
incinerator  ash  and  scrubber  water  to 
set  concentration-based  standards 
based  on  detection  limits  for  U007. 
Therefore,  EPA  is  proposing 
concentration-based  treatment 
standards  only  for  U012,  U167  and  U168 
nonwastewaters.  These  standards  are 
based  on  data  showing  how  4- 
nitrophenol  can  be  incinerated  to 
detection  limits  in  ash  and  scrubber 
water.  EPA  believes  that  4-nitrophenol 
is  more  difficult  to  incinerate  than  the 
amines  and  amides  identified  as  in  this 
treatability  group. 

In  a  similar  maimer,  for  P046,  P064, 
U092,  UllO,  U194,  and  U238  (the  six 
members  of  the  amines  and  amides 
subcategory  not  amenable  to 
quantification) — plus  U007  which  can  be 
quantified  but  for  which  no  analytical 
data  is  available — EPA  is  proposing 
treatment  standards  based  on 
incineration  as  BOAT.  U007  and  U238 
have  amide  groups  and  thus  are  easier 
to  incinerate  than  4-nitrophenol,  which 
has  been  proven  to  be  treated  to 
detection  levels  by  incineration.  P064 
has  an  amide-like  structure  with  an 
attached  nitrile  group,  where  the 
nitrogen  has  a  double  bond  to  a 
carbonyl  group  which  appears  to  be 
more  amenable  to  destruction  by 
incineration  than  4-nitrophenol  or 
pronamide.  P046,  U092.  UllO,  and  U194, 
have  amine  groups  which  are  more 
easily  destroyed  by  incineration  than 
nitro-groups. 

Six  wastes  in  this  treatability  group 
are  not  amenable  to  quantification  for 
the  following  reasons:  (1)  calibration 
reagents  are  not  commercially  available 
for  P046  and  P064;  (2)  U238  is  only 
quantifiable  by  HPLC  methods  (Note: 
EPA  rejects  HPLC  methods  for  waste 
treatment  residual  matrices  for  reasons 


discussed  in  section  III.A.l.h.(2.)(a.).); 
and  (3)  for  U092,  UllO  and  U194  there 
are  no  verified  SW-848  analytical 
methods  available.  The  specified 
methods  proposed  as  wastewater  and 
nonwastewater  treatment  standards  for 
all  organo-nitrogen  U  and  P  wastes  are 
presented  in  section  III.A.3.f.(3.). 

(c)  Aminated  Diphenyls  and 
Biphenyls. 

UOl  4 — Auramine 

U021 — Benzidine 

U091 — 3,3-Dimethoxybenzidine 

U093 — ^p-Dimethylaminoazobenzidine 

U095— 3,3'-Diaiethylbenzidine 

U236— Trypan  Blue 

This  subgroup  consists  of  six  wastes 
grouped  together  because  they  contain 
two  benzene  rings  joined  by  a  single 
bond  or  bridged  by  a  single  carbon  or  by 
a  nitrogen-nitrogen  double  bond.  Each 
biphenyl  has  at  least  one  amine 
functional  group.  Trypan  blue  has  a 
complex  structure  including  a  binuclear 
double  benzene  ring  on  each  phenyl 
with  NaOjS  moieties  on  each  double 
benzene  ring. 

Although  three  of  these  wastes  are 
amenable  to  quantification  in  treatment 
residuals  by  SW-846  methods  (U091. 
U093  and  U095).  EPA  is  only  proposing 
concentration-based  standards  for  U093 
alone  because  the  Agency  encountered 
problems  with  analytical  data  in 
determining  detection  limits  for  U091 
and  U095.  "The  concentration  based 
treatment  standards  for  U093 
wastewaters  and  nonwastewaters  are 
proposed  based  on  incineration  to 
detection  limits  transferred  from  data 
showing  that  methoxychlor  (a 
chlorinated  diphenyl  believed  to  be 
more  difficult  to  incinerate)  and 
Pronamide  can  be  destroyed  to 
detection  Hmits  in  incinerator  ash  and 
scrubber  water. 

EPA  believes  U014,  U021.  U091.  U095 
and  U236  can  be  effectively  incinerated 
for  the  same  reason  as  U093.  For  these 
remaining  five  members  of  the  aminated 
diphenyls  and  biphenyls  subcategory,  in 
addition  to  U091  and  U095,  EPA  is 
proposing  treatment  standards  based  on 
incineration  as  BDAT.  Three  wastes, 
however,  are  not  amenable  to 
quantification  for  the  following  reasons: 
(1)  U014  and  U236  are  only  quantifiable 
by  HPLC  methods  (Note:  EPA  rejects 
HPLC  methods  for  waste  treatment 
residual  matrices  for  reasons  discussed 
in  section  III.A.l.h.(2.)(a.).);  and  (2)  U021 
is  unstable  in  water  (see  background 
discussion  in  III.A.l.h,(2.)(c.).  The 
specified  methods  proposed  as 
wastewater  and  nonwastewater 
treatment  standards  for  all  organo- 
nitrogen  U  and  P  wastes  are  presented 
in  section  III.A.3.f.(3.). 
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(d)Nitrihs. 

P069— Meikyllactonilrilc 
Pi  01 — Prapanenitnle 
U003 — Acelonilhle 
U009 — Acrylooitnle 

Ul4d— Malononithle 
U152 — Mfithacrylonitrile 

This  subgroup  consists  of  six  wastes 
grouped  together  because  they  contain 
nitrile  groups,  which  consist  of  a 
nitrogen  carbon  triple  bond.  All  are 
straight-chain  aliphat'cs;  two  have  a 
carbon-carbon  double  bond  in  the  chain 
and  one  has  two  attached  nitrile  groups. 

EPA  believes  incineration  will  treat 
all  six  of  these  nitriles  to  detection  hmits 
in  ash  and  scmbber  water  based  on 
data  showing  that  incineration  treats 
1,1,1-trichloroethylene  and  Pronamide  to 
detection  limits.  The  Agency  believes 
both  Pronamide  and  1,1,1- 
trichloroethane  are  more  difficult  to 
incinerate  than  these  six  compounds. 
Four  of  these  are  amenable  to 
quantification  in  treatment  residuals  by 
SW-84e  methods:  PlOl.  UOOa,  U009  and 
U152.  Two  of  these  nitriles  are  not 
amenable  to  quantification  for  the 
following  reascHis:  (1)  calibration 
reagents  are  not  comm^cially  available 
for  P069  (see  background  discussion  in 
III.A.l.h.(2.)(b.):  and  (2)  for  U149  wastes 
there  are  no  verified  SW-846  analytical 
methods  available.  The  specified 
methods  proposed  as  wastewater  and 
nonwastewater  treatment  standards  for 
all  organo-nitrogen  U  and  P  wastes  are 
presented  in  section  IlI.A.3.f.(3.). 

(e)  Nitro  Compounds. 

P077 — p-Niiroaniline 
U105— 2,4-Dinitrotoluene 
U106— 2,8-Dinitrotoluene 
U169— Nitrobenzene 
Ul7l — 2-Nitropropane 
Ul8l— 5-Nitro-o-toluidine 
U234 — sym-Trinitro  benzene 

This  subgroup  consists  of  seven 
wastes  grouped  together  because  they 
contain  at  least  one  nitro  functional 
group:  a  nitrogen  atom  attached  to  two 
oxygen  atoms.  Seven  have  single 
benzene  rings  and  one  has  a  three- 
carbon  aliphatic  chain. 

Five  of  these  wastes  are  amenable  to 
quantification  in  treatment  residuals  by 
SW-«46  methods:  P077,  Ul05,  U106, 
U169,  and  U181.  Concentration-based 
standards  for  wastewater  and 
nonwastewater  forms  of  U105  are    . 
proposed  based  directly  on  incineration 
data  for  2,4-dmitrotoluene. 
Concentration-based  standards  for 
wastewater  emd  nonwastewater  forms 
of  U169,  U181.  P077  and  U106  are 
proposed  based  on  incineration  to 
detection  limits  in  ash  and  scrubber 
water  of  2,4-dinitrotoluene,  4- 
nitrophenol,  and  nitrobenzene.  All  three 


of  these  are  structural  representatives  of 
this  subcategory  of  organo-nitrogens 
identified  simply  as  the  Nitro 
Subcategory. 

In  a  similar  manner,  the  Agency  is 
proposing  incineration  as  the  basis  for 
treatment  standards  for  U234  and  U171. 
These  two  members  of  the  Nitro 
Subcategory  that  are  not  amenable  to 
quantification  in  waste  treatment 
residuals  because  there  are  no  verified 
SW-d46  analjrtical  methods  available, 
therefwe,  the  Agency  is  proposing 
specified  methods  of  treatment  for  P084, 
U173.  U176.  U177,  and  U178.  The 
specified  methods  proposed  as 
wastewater  and  nonwastewater 
treatment  standards  for  all  organo- 
nitrogen  U  and  P  wastes  are  presented 
in  section  III.A.3.f.(3.J. 

(fj  Nitroso  Compounds. 

P082— N-Nitrosodimetfaylsmine 
P064 — N-Nitrosometbjrlvinykanune 
Ulll — ^Di-D-propybiitrosoaniine 
U172 — N-Nitroso^-n-butiyamine 
Ul73 — N-Nitroao-di-n-ethanolamine 
U174 — N-NititModiethylamine 
Ul76-N-Nitmo-N-ethyhirea 
U177— N-Nitroso-N-metbyhirea 
U178 — N-Nitro»o-  N-methylurethane 

This  subgroup  consists  of  nine  wastes 
grouped  together  because  they  contain  a 
nitroso  functional  group;  a  nitrogen 
double  bonded  to  an  oxygen.  In  all  nine 
of  these  U  and  P  chemicals,  the  nitroso 
group  is  attached  to  another  nitrogen 
fnolecule  within  a  relatively  small 
aliphatic  structure.  Four  chemicals  also 
contain  oxygen  in  functional  groups 
such  as  amides,  ethers  and  ketones. 

Four  of  these  are  amenable  to 
quantification  in  treatment  residuals  by 
SW^846  methods:  P0e2,  Ulll,  U172  and 
U174.  EPA  believes  that  all  nine  of  these 
nitroso  compounds  are  less  difficult  to 
incinerate  than  Pronamide  and  is 
therefore  proposing  concentration-based 
treatment  standards  based  on  detection 
limits  for  P082,  Ulll.  U172  and  U174  and 
is  proposing  specified  methods  of 
treatment  for  P084,  U173,  U178.  U177. 
and  U178.  These  five  members  of  the 
Nitroso  Subcategory  are  not  amenable 
to  quantification  in  waste  treatment 
residual  matrices  because  there  are  no 
verified  SW-846  analytical  methods 
available.  The  specified  methods 
proposed  as  wastewater  and 
nonwastewater  treatment  standards  for 
all  organo-nitrogen  U  and  P  wastes  are 
presented  in  section  IILA.3i.(3.). 


BOAT  Treatment  Standards  for 
U179.  U180.  U196.  U012.  U167.  U168. 
U093.  PI  01,  U003.  U009.  U152,  P077, 
U105,  U106.  U169.  U181.  P082.  U111, 
U172.ANOU174 

INonwastewaterel 


Maximum  (or 

any  singto 

Waste 
raxto 

Reguiateci  constituent 

grab  sample, 

total 

composition 

(mg/kg) 

U179 

N-Nitrosopipefidine - 

220 

U180 

N-NitrosopyiTolidine 

220 

U196 

Pynrtifw             

16 

U012 

Aniline — 

14 

U167 

1-Naphttty1amino 

15 

U168 

2-Naphthy1amine ._ _ 

15 

U093 

P- 

29 

zene. 

P101 

Propanenitrile 

360 

U003 

Acetonilrile 

0.35 

U009 

Acrytonrtnle > _.... 

0.28 

Ut52 

84 

P077 

p.M%TP«nan« 

28 

U105 

140 

uioe 

2.6-Dinrtf  ololuene 

28 

U169 

Nitrobenzene 

14 

U181 

5-Nitro-o-tokJidine 

56 

POM 

N-Nitrosodimethytemine  ..„   . 

56 

U111 

DHvpropytratrosoamme 

14 

U172 

54 

U174 

N-Nitrosodiethylamine 

28 

BOAT  Treatment  Standards  for 
U179.  U180,  U196.  U012.  U167.  U168, 
U093.  P101,  U003.  U009.  U152.  P077. 
U105,  U106.  U169.  U181.  P082.  U111, 
U172.ANOU174 

[Wastewaters]' 


Mftxifnofn  for 

any  s»igte 

Waste 
code 

Regulated  constituent 

grab  sample, 
total 

(mg/l) 

U179 

N-N*ro9op(pefM*ne 

\2 

U180 

N-NiUosopyrrotiditM         

1.3 

U196 

Pyridhie 

0.031 

U012 

Aniline 

0033 

U167 

0J7 

uiee 

2-Naphltiytaff»ne-        _    .. 

^A 

U093 

P- 
Oimethylaminoazobenzi- 
dine. 

074 

P101 

PropaneniWe _ 

a64 

U003 

Acetonitrite 

0.42 

UOOO 

Accytorntnte 

0.64 

U152 

Methacrylonitnle 

0.47 

P077 

p-^J!t^oanHine 

0.25 

U105 

2,4-Otndrotoluene 

0.17 

U106 

2.6-Oin(trotDlu«ne 

0.051 

U169 

N*obereene 

O033 

U181 

5-N1tro-o-to(uK)ine _ 

2.2 

P082 

0.67 

U111 

Di.|Vf)V0f^  lis  UBUMIMW. 

0.065 

U172 

hM«koso.dMvlMtylmina — 

0.67 

U174 

N-NitroAodtettiylafnne    . 

0.67 

*  Note:  Aliemative  stanrtards  for  t^ese  U  and  P 
wastewaters  are  atso  proposed  and  are  prosenled  in 
section  lU  A.7.  as  standards  lor  ttw  corresponding 
chemical  In  wastewater  toriprw  of  MuW-source  Leach- 
ate.  See  background  on  these  aSemaive  standards 


ir 
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in  section  ULA1JM&)0S.). 

BOAT  Treatment  Standards  for  POOS, 
P018,  P046.  P054.  P064,  P067.  P069. 
P084.  U007,  U011,  U014,  U021,  U091, 
U092,  U095,  U110.  U148.  U149.  U171, 
U173.  U176,  U177,  U178,  U191,  U194, 
U234,  U236,  AND  U238 

[NonwastewatersI 
Incineration  as  a  Method  ol  Treatment 

M 
BDAT  Treatment  Standards  for  POOS, 
P018,  P046,  P054.  P064,  P067.  P069, 
P084,  U007,  U011.  U014.  U021.  U091. 
U092.  U095,  U110,  U148.  U149.  U171, 
U173,  U176.  U177,  U178,  U191.  U194, 
U234.  U236.  AND  U238 

[Wastewaters] 


Wet  Air  Oxidation  or  Chemical  Oxidation  Foll<>wed  by 

Carbon  Adsorption;  Biodegration  Followed  by 

Carbon  Adsorption;  or  Inorwration  as  Methods  oi 

Treatment 


g.  Organo-Sulfur  Compounds. 

P002 — 1-Ac«tyl  2-thiourea 

P014 — Benzene  thiol  [Thiophenol) 

PQ22— Carbon  disulfide 

P045— Thiofanox 

PD49— 2,4-Dithiobiuret 

P06&— Metbomyl 

P070— Aldicarb 

P072— l-Naphthyl-2-thioarea  (Bantu] 

P093 — N-Phenyllhiourea 

Ph6 — ^Thiosemicarbazide 

U114 — Ethylene  bis-dithiocarbamic  acid 

U116— Ethylene  thiourea 

U153— Methane  thiol 

U119 — Ethyl  methane  sulfonate 

U193 — 1,3-Propane  sultone 

U2I8— Thioacetamide 

U2l»— Thiourea 

U244— Thiram 

The  chemicals  in  the  Organo-Sulfur 
treatabiUty  group  are  all  basically 
hydrocarbons  that  contain  sulfur.  Some 
also  contain  nitrogen  and/or  oxygen  in 
their  structure.  EPA  is  proposing 
treatment  standards  as  specified 
methods  for  all  eighteen  of  these  organo- 
sulfur  compounds.  While  several  of 
these  organo-sulfurs  are  amenable  to 
quantification  in  waste  treatment 
residual  matrices  by  current  SW-848 
analytical  methods,  the  Agency  has  not 
obtained  any  data  characterizing  either 
treated  or  untreated  organo-sulfur 
wastes.  In  addition,  the  Agency  has  not 
determined  a  surrogate  compound  from 
which  to  transfer  concentration-based 
standards. 

The  other  members  of  the  Organo- 
Sulfur  treatability  group  are  not 
amenable  to  quantification  in  waste 
treatment  residual  matrices  because 
there  are  no  verified  SW-846  analytical 


methods  available.  The  specified 
methods  proposed  as  wastewater  and 
nonwastewater  treatment  standards  for 
all  organo-sulfur  U  and  P  wastes  are  the 
same  as  those  for  all  of  the  organo- 
nitrogen  subcategories.  These 
technok^es  are  presented  in  section 
in.A.3.f.(3.)  as  they  relate  to  organo- 
nitrogens. 

The  Agency  also  points  out  that  many 
of  these  compounds  have  very  offensive 
or  strong  odors  associated  with  them.  In 
fact  the  Agency  attempted  to  include 
benzene  thiol  (Thiophenol-P014)  and 
carbon  disulfide  (P022)  as 
representatives  of  this  treatability  group 
in  its  massive  test  bum  (see  discussion 
of  this  bum  in  section  in.A.l.h.(6.)(a.)), 
however  permitting  problems  arose  (due 
to  the  odors  specifically  associated  with 
these  compounds)  that  could  not  be 
solved  in  a  reasonable  time  frame.  This 
jeopardized  the  completion  of  the  test 
bum,  so  the  Agency  had  to  drop  these 
chemicals  from  the  list  of  chemicals  to 
be  burned.  However,  the  Agency  does 
believe  that  these  odor  problems  could 
have  been  resolved  with  appropriate 
technical  precautions  (given  the  Agency 
had  had  more  time).  These  odor 
proUems  also  present  a  interesting 
reason  for  specifying  technologies  rather 
than  concentration-based  standards,  i.e., 
the  less  handling  of  these  compoimds, 
the  better.  (Note:  In  case  the  reader  has 
had  no  experience  with  these 
compounds,  methane  thiol  (U153)  has 
the  distinct  odor  of  rotten  cabbage.) 

EPA  believes  that  these  compounds 
are  all  amenable  to  treatment  by 
incineration  because  they  resemble 
aliphatic  aromatic  and  other  organic 
compounds  that  have  been  successfully 
treated  by  incineration.  EPA  requests 
comments  on  the  choice  of  incineration 
as  the  method  of  treatment  for 
organosulfur  wastes.  Specifically,  the 
Agency  solicits  supporting  evidence  on 
concentrations  of  sulfur  in  waste  feeds 
that  have  been  successfully  incinerated. 
This  information  should  include  specific 
design,  and  operating  conditions 
established  for  incineration  of  these 
specific  organo-sulfur  compounds  and/ 
or  specific  established  restrictions 
(either  regulatory  or  company  policy)  on 
the  concentrations  of  total  sulfur  in 
waste  feeds.  Prospective  commenters 
are  referred  to  section  III.A.l.i.  for 
explanation  of  the  special  procedures 
that  the  Agency  intends  to  utilize  to 
provide  additional  rapid  notice  and 
comment  on  any  new  data  and 
information  received  prior  to  the  closure 
of  the  comment  period  and  should 
identify  their  interest  in  receiving  notice 
on  these  data  as  "Organosulfur  Wastes 
UI.A.3.g.". 


The  Agency  is  concerned,  however, 
with  the  potential  nitrogen  and  sulfur 
emissions  generated  from  the 
incineration  of  these  wastes.  The 
formation  of  nitrogen  or  sulfur  oxides  in 
the  process  of  incinerating  any  of  dtese 
compounds  may  require  additional 
controls  in  order  to  meet  air  quaUty 
requirements  pursuant  to  Section  108, 
110,  and  111  of  the  Qean  Air  Act  or  New 
Source  Review  under  the  CAA's 
Prevention  of  Significant  Deterioration 
program.  Therefore,  EPA  requests 
comment  on  incinerator  design  and 
operation.  EPA  particularly  seeks 
operating  data  addressing  nitrogen  and 
sulfur  oxide  generation  and  control  in 
burning  wastes  containing  nitrogen  or 
sulfur,  information  on  combustion  units 
equipped  with  nitrogen  or  sulfur  oxide 
controls  such  as  selective  noncatalytic 
reduction  or  selective  catalytic 
reduction,  and  information  concerning 
the  availability  of  facilities  that  can 
incinerate  these  wastes  while  meeting 
applicable  air  quality  requirements  for 
sulfur  and  nitrogen  oxide  emissions. 
(This  information  also  bears  on  the  issue 
of  availability  of  sufficient  treatment 
capacity  for  purposes  of  RCRA  secticKi 
3004(h).)  EPA  also  sohcits  comment  on 
the  advisability  of  invoking  the  omnibus 
permitting  requirements  of  RCRA 
(section  3005(c),  final  sentence)  for  all 
sources  burning  these  wastes,  or 
restricting  the  treatment  of  these  wastes 
to  combustion  units  that  have 
appropriate  air  pollution  controls,  in 
order  to  reduce  the  adverse  human 
health  and  environmental  effects  of 
burning  these  wastes.  See  also  Section 
V.D.  in  today's  notice  for  further 
discussion  of  regulatory  control 
mechanisms  available  imder  the  Clean 
Air  Act. 

BDAT  Treatment  Standards  for 
P002,  P014.  P022.  P045,  P049,  P066. 
P070.  P072.  P093.  P1 16,  U114,  U116, 
U119,  U153,  U193,  U218,  U219,  and 
U244 

[NonMBSleiMlers] 

Incineration  as  a  method  ol  treatment 

BDAT  Treatment  Standards  for 
P002.  P014.  P022,  P045.  P049.  P066, 
P070.  P072.  P093,  P116.  U114,  U116, 
U119,  U153.  U193.  U218,  U219,  AND 
U244 

[Wastewaters] 

Wet  air  oxidation  or  chemical  oxidation  followed  by 

carbon  adsorption;  btodegradation  toltowod  by 

carbon  adsorption;  or  incineration  as  methods  of 

treatment 
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h.  Wastes  of  a  "Pharmaceutical" 
Nature. 

P007 — Muscimol  (5-Aminoethyl  S-isoxazolol) 

P042 — Epinephrine 

P075 — Nicotine  and  salts 

P108 — Strychnine  and  salts 

UOIO — Mitomycin  C 

UOl  5^Aza  serine 

U035— Chlorambucil 

U059 — Daunomycin 

U089— Diethyl  stilbestrol 

U090— Dihydrosafrole 

U141 — Isosafrole 

Ul43 — Lasiocarpine 

U150— Melphalan 

Ul55 — Methapyrilene 

Ul63 — N-Methyl  N-nitro  N-nitroguanidine 

U164 — Methylthiouracil 

U187— Phenacetin 

U200 — Reserpine 

U202 — Saccharin  and  salts 

U203— Safrole 

U20ft— Streptozotocin 

U237— Uracil  mustard 

EPA  has  grouped  these  four  P  wastes 
and  eighteen  U  wastes  together  into  a 
single  general  treatability  group, 
identified  as  "Pharmaceutical"  Wastes. 
These  U  and  P  wastes  are  complex 
organic  chemicals,  many  of  which  are 
typically  generated  by  the 
pharmaceutical  industry  as  discarded 
raw  materials,  byproducts  or  off- 
specification  products.  While  some  of 
these  compounds  may  not  be 
specifically  identified  as  "drugs"  and  a 
few  are  not  specifically  generated  by  the 
pharmaceutical  industry,  EPA's  main 
reasons  for  grouping  these  22  waste 
codes  together  is  the  relative  similarities 
in  structures  within  this  treatability 
group  versus  the  compounds  in  the  other 
treatability  groups  (i.e.,  all  of  twenty 
two  of  these  chemicals  are  relatively 
large  complex  heavily  substituted 
molecules).  Eighteen  of  the  twenty  two 
compounds  have  aromatic  rings,  nine  of 
which  also  contain  nitrogen  or  sulfur 
incorporated  into  the  ring.  Six  of  these 
wastes  include  aromatic  rings  that  are 
fused  into  polynuclear  aromatic 
structures.  All  have  multiple  double 
bonds  and  all  include  oxygen,  nitrogen 
or  sulfur  atoms. 

The  Agency  has  data  on  incineration 
of  Isosafrole  that  were  used  in 
developing  the  standards  for  this 
treatability  subgroup  of 
"pharmaceutical"  wastes.  The  new  data 
from  EPA's  June,  1989  testing  of  rotary 
kiln  incineration  indicate  that  Isosafrole 
can  be  incinerated  to  detection  limits  as 


measured  in  both  the  ash  and  scrubber 
water.  Given  the  size  and  complexity  of 
these  waste  molecules,  EPA  believes 
they  can  all  be  incinerated  to  the  limit  of 
detection  in  ash  and  scrubber  water  and 
is  therefore  proposing  wastewater  and 
nonwastewater  standards  based  on 
incineration  as  BDAT. 

Four  of  these  wastes.  Isosafrole 
(U141),  Methapyrilene  (U155), 
Phenacetin  (U187),  and  Safrole  (U203) 
are  amenable  to  quantification  in 
treatment  residuals  by  SW-846  methods. 
EPA  is  transferring  the  incineration 
performance  data  for  Isosafrole  to  all 
four  of  these  wastes  and  thus  is 
proposing  concentration-based 
standards.  Although  Strychnine  (P108]  is 
also  amenable  to  quantification  (by 
Method  8270  of  SW-846).  EPA  is 
proposing  incineration  as  a  treatment 
standard  in  order  not  to  stimulate 
generation  of  this  acutely  toxic  chemical 
for  use  as  a  calibration  reagent 

The  Agency  is  proposing  specified 
methods  of  treatment  for  the  seventeen 
remaining  "pharmaceutical"  wastes 
which  are  not  amenable  to 
quantification  in  waste  treatment 
residual  matrices.  All  of  these  are  large 
molecules  with  significant  branching, 
less  stable  than  similar  polynuclear 
aromatic  hydrocarbons  and  chlorinated 
aromatic  pesticides  known  to  be 
effectively  treated  by  incineration. 
These  seventeen  chemicals  are  not 
amenable  to  quantification  for  the 
following  reasons:  (1)  P007,  P075,  UOIO, 
U015.  U035.  U059.  U089.  U143,  U150. 
U164,  U200,  U202  and  U206  are  only 
quantifiable  by  HPLC  methods  (Note: 
EPA  rejects  HPLC  methods  for  waste 
treatment  residual  matrices  for  reasons 
discussed  in  section  III.A.l.h.(2.)(a.).);  (2) 
calibration  reagents  are  not 
commercially  available  for  U090  and 
U237  (see  background  discussion  in 
IU.A.l.h.(2.)(b.);  and  (3)  for  P042  or  U163 
wastes  there  are  no  verified  SW-846 
analytical  methods  available.  The 
specified  methods  proposed  as 
wastewater  and  nonwastewater 
treatment  standards  for  all 
"pharmaceutical"  U  and  P  wastes  are 
the  satne  as  those  for  all  of  the  organo- 
nitrogen  subcategories.  These 
technologies  are  presented  in  section 
III.A.3.f.(3.)  as  they  relate  to  organo- 
nitrogens. 


BDAT  Treatment  Standards  for 
U141,U155,  U187ANDU203 

[Nonwastewaters] 


Waste 
code 


U141 
U155 
U187 
U203 


Regulated  constituent 


Isosafrole 

Mettiapyrilene.. 

Phenacetin 

Satrote 


Klaximum  for 

any  single 

grat)  sample, 

total 

composition 

(mg/kg) 


2.6 
6.9 

16 

22 


BDAT  Treatment  Standards  for 
U141,U155,  U187ANDU203 

[Wastewaters] 


Waste 
code 


U141 
U155 
U187 
U203 


Regulated  Constituent 


Isosafrole 

Methapyrilene . 

Ptienacetin 

Safrole 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/1) 


0.076 
0.15 
0.36 
1.3 


'Note:  Alternative  standards  for  these  U  an  P 
wastewaters  are  also  proposed  and  are  presented  in 
section  IIIA.7.  as  starxlards  for  tt)e  corresponding 
ctiemical  in  wastewater  forms  of  Multi-source  Leactv 
ate.  See  backgrourxl  on  tt>ese  alterr^trve  starxjards 
In  section  ill  A  1.h.(6.)(b.). 

BDAT  Treatment  Standards  for  P007. 
P042,  P075,  PI 08.  U010,  U015,  U035, 
U059.  U089,  U090.  U143,  U150,  U163. 
U164.  U200.  U202.  U206,  and  U237 

[  Nonwastewaters  ] 
Incineration  as  a  mett>od  of  treatmerrt 


BDAT  Treatment  Standards  for  P007, 
P042,  P075,  PI  08,  U010,  U015,  U035. 
U059.  U089,  U090.  U143.  U150.  U163, 
U164.  U200.  U202,  U206,  AND  U237 

[Wastewaters] 


Wet  air  oxidation  or  chemical  oxidation  followed  by 

carbon  adsorption;  btodegradation  followed  by 

cart)on  adsorption;  or  tncineratK>n  as  methods  of 

treatment 


4.  Proposed  Treatment  Standards  for 
Igni table.  Corrosive,  and  Reactive 
Wastes — a.  Introduction.  This  section  of 
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today's  preamble  presents  a  discussion 
of  the  proposed  treatment  standards  for 
ignitable  (DOOl),  corrosive  (D002),  and 
reactive  (D003)  characteristic  wastes. 
This  secticm  also  presents  proposed 
treatment  standards  for  certain  U  and  P 
wastes  that  either  have  the  potential  to 
be  reactive,  particularly  in  the 
concentrated  form,  or  are  structnraJly 
similar  to  one  another.  Discussion  of  the 
genial  issues  related  to  all 
characteristic  wastes  and  an  overview 
of  the  major  options  that  the  Agency 
considered  in  proposing  treatment 
standards  for  all  characteristic  wastes 
are  presented  in  sections  III.A.I.g.  and 
III.C.  of  today's  jjreamWe. 

Ignitable  and  reactive  wastes  are 
already  subject  to  some  restrictions  on 
placement  in  surface  impoundments, 
waste  piles,  land  treatment  units,  and 
landfills  according  to  40  CFR  264.229, 
264.256.  264.281,  264.312,  265.229.  265.256, 
265.281,  and  265.312.  Additional 
requirements  for  disposing  lab  packs 
containing  ignitable  and  reactive  wastes 
in  landfills  are  established  in  40  CFR 
264.316.  Preamble  section  III.A.4.f. 
presents  a  discussion  of  the  impact  that 
today's  proposed  treatment  standards 
will  have  on  these  provisions.  When 
today's  proposed  rule  is  promulgated, 
these  wastes  are  subject  to  the  land 
disposal  restrictions  (40  CFR  268) 
including  waste  analysis,  record 
keeping,  and  treatment  standards. 

(1)  Treatment  of  All  Characteristic 
Properties.  The  use  of  a  specified 
treatment  method  for  a  particular 
characteristic  waste  does  not 
necessarily  ensure  that  the  residues 
from  this  treatment  are  no  longer  a 
characteristic  hazardous  waste.  In  other 
words,  treatment  for  a  given 
characteristic  may  not,  under  today's 
proposal,  completely  satisfy  the 
requirements  to  treat  other 
characteristics  in  the  waste  or  any  new 
characteristics  appearing  in  the 
treatment  residue.  For  example,  ash 
residues  from  the  incineration  of  an 
ignitable  waste  will  no  longer  be 
ignitable,  but  may  exhibit  the 
characteristic  of  EP  toxicity  for  metals 
(due  to  the  metals  concentrating  in  the 
ash)  even  though  the  waste  may  not 
have  been  EP  toxic  prior  to  incineration; 
this  residue  may  therefore  require 
further  treatment. 

The  Agency  expects  that  residues 
from  treating  many  corrosive  or  reactive 
wastes  may  exhibit  EP  toxicity  for 
metals.  As  discussed  in  preamble 
section  III.C,  the  Agency  is  therefore 
requiring  that  no  characteristic  wastes 
or  their  treatment  residues  may  be  land 
disposed  unless  the  treatment  standard 
for  the  paoiicolar  characteristic  is  above 


the  dtaracteristic  levd  or  the  residue 
has  complied  writh  the  applicable 
specified  method.  Proposed  treatment 
standards  for  EP  toxic  metal  wastes 
(D004-DOT1)  are  presented  in  section 
III.A.5.  of  today's  preamble. 

Because  of  the  nature  of  some 
subcategories  of  these  DOOl,  D002,  or 
D003  wastes,  the  Agency  is  not 
distinguishing  wastewater  versus 
nonwastewater  standards  in  all  cases. 
Sometimes  this  is  because  there  is  no 
way  to  physically  distinguish  one  from 
the  other  (e.g.  DOOl  compressed  gases 
are  neither  wastewaters  nor 
nonwastewaters),  or  sometimes  it  is 
prudent  to  apply  the  same  technology  to 
both  wastewaters  and  nonwastewaters. 
In  other  cases,  only  nonwastewater 
standards  or  only  wastewater  standards 
£ire  proposed  for  subcategories  of  these 
characteristic  wastes.  The  Agency 
solicits  comment  on  the  potential  for 
generation  of  forms  of  these  wastes 
where  no  standards  are  specified  for 
that  particular  form  or  where  the 
commenter  believes  that  there  is  a 
different  technology  that  should  be 
specified. 

(2)  Treatment  Below  Characteristic 
Levels.  The  Agency  is  proposing  two 
options  for  treatment  standards  for 
wastes  in  the  DOOl  Ignitable  Liquids, 
D002  Acid,  D002  Alkaline,  D002  Other 
Corrosives,  D003  Reactive  Cyanide,  and 
D003  Reactive  Sulfides  treatability 
groups.  As  discussed  in  detail  in  section 
III.C.  of  today's  preamble,  the  Agency 
has  initially  determined  that  it  has  the 
authority  to  estabhsh  treatment 
standards  below  the  cbaracterisbc  level 
for  these  wastes  or  at  least  to  make 
failure  to  treat  to  the  lower  level  a 
violation  of  section  3004(m).  Therefore, 
the  Agency  is  proposing  such  standards 
in  particular  for  wastes  in  the  DOOl 
Ignitable  Liquids,  D002  Acid.  D002 
Alkaline,  D002  Other  Corrosives.  D003 
Reactive  Cyanide  and  D003  Reactive 
Sulfides  Subcategories.  (The  specific 
standards  are  presented  in  the 
respective  discussions  of  the  treatability 
subcategories  below.)  The  Agency  is 
soliciting  comment  on  the  option  of 
treating  to  reach  the  characteristic  level 
(i.e.,  removing  the  characteristic). 

These  particular  subcategories  of 
DOOl,  D002,  and  D003  wastes  are 
defined  by  specific  testing  requirements 
or  narrative  standards  (i.e.,  reactive 
cyanides  and  reactive  sulfides).  Thus, 
the  Agency  is  also  proposing  a  second 
option  of  Hmiting  these  treatment 
standards  to  the  respective 
characteristic  levels  for  these  DOOl, 
D002,  or  D003  subcategories  only  (i.e., 
other  subcategories  of  these  wastes  do 
not  have  specific  testing  reqtrirements  or 


guidance).  The  Agency  specifically 
solicits  comments  on  these  two  options. 

(3)  Deactivation  as  a  Treatment 
Standard.  The  Agency  is  proposing  a 
general  treatment  standard  of 
"Deactivation  as  a  Method  of 
Treatment"  for  several  subcategories  of 
DOOl.  D002,  and  D003  wastes  (i.e..  DOOl 
Ignitable  Reactives,  DOOl  Oxidizers. 
D002  Other  Corrosives.  D003  Explosives. 
D003  Water  Reactives,  and  D003  Other 
Reactives).  The  Agency  has  determined 
that  within  each  of  these  subcategories 
th^^  appear  to  be  a  further  variety  of 
different  waste  groups,  each  with  a 
certain  degree  of  uniqueness  with 
respect  to  hazard  and  handling 
requirements.  Therefore,  the  Agency 
believes  that  the  actual  method  of 
"Deactivation"  chosen  for  each  waste 
may  be  specific  to  that  waste  and  may 
be  best  determined  by  the  generator  or 
the  treater  most  knowledgeable  as  to  the 
waste's  unique  hazards  and  handling 
requirements. 

Further,  the  Agency  currently  has  no 
information  that  suggests  that  one 
particular  technology  may  be  generally 
applicable  to  all  the  wastes  within  each 
particular  characteristic  subcategory, 
nor  that  there  is  one  particular 
technology  that  can  be  identified  as 
"Best". 

Note:  This  does  not  prechide  the  Agency 
from  making  such  a  determination  in  the 
future  should  additional  information  and  data 
become  availal>)e. 

However,  information  does  suggest  that 
all  of  these  wastes  can  be  treated  by 
some  form  of  deactivation  (e.g.,  open 
detonation,  thermal  destruction, 
specialized  incineration,  chemical 
oxidation,  chemical  reduction,  and 
controlled  reaction  with  water)  and  that 
there  apparently  are  no  wastes  that 
require  land  disposal  without  treatment 
to  remove  these  particular 
charactnistics  (Le.,  ignitable  reactivity. 
oxidizing  potential,  explosivity,  water 
reactivity,  and  other  corrosivity  or 
reactivity). 

The  Agency  considered  proposing  a 
"No  Land  Disposal"  standard  to  these 
subcategories  of  wastes;  however,  some 
commenters  to  previous  land  disposal 
restriction  rules  have  raised  concerns 
over  the  effect  of  these  standards.  (Note: 
This  concern  should  be  moot,  in  that, 
today's  notice  proposes  to  revoke  all 
"No  Land  Disposal"  standards  that  were 
previously  promulgated.)  There  may  be 
similar  concerns  that  the  proposed 
"Deactivation  as  a  Method  of 
Treatment"  is  also  not  a  treatment 
standard  per  se.  As  a  result,  the  Agency 
is  proposing  an  alternative  of  specifying 
a  treatment  standard  identified  as 
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"Thermal  Destruction,  Specialized 
Incineration,  Chemical  Oxidation, 
Chemical  Reduction,  and  Controlled 
Reaction  with  Water  as  Methods  of 
Treatment"  for  all  wastes  in  the 
characteristic  subcategories  identified 
as  DOOl  Ignitable  Reactives,  DOOl 
Oxidizers.  D002  Other  Corrosives,  D003 
Explosives,  D003  Water  Reactives,  and 
D003  Other  Reactives.  The  Agency  is 
specifically  soliciting  comment  and  data 
on  these  technologies  (or  other 
technologies)  that  could  assist  the 
Agency  in  promulgating  these  as  an 
alternative  standard  for  these  particular 
subcategories  of  characteristic  wastes. 

The  Agency  believes,  however,  the 
proposed  standard  of  "Deactivation  as  a 
Method  of  Treatment"  provides  a 
needed  flexibility  in  choice  of  protective 
treatment  technology  for  the  anticipated 
uniqueness  of  these  wastes  at  specific 
sites,  while  at  the  same  time  allowing 
safe  handling  procedures  for  the  waste 
because  of  their  overall  "reactive" 
nature.  The  Agency  believes  this  is  an 
appropriate  approach  for  these  wastes 
since  the  hazardous  characteristic  is 
based  on  imminent  hazard  (e.g.,  violent 
reactions  and  ignition]  rather  than  on 
other  criteria  such  as  levels  of 
hazardous  constituents. 

The  Agency  considered  another 
option,  that  of  specifying  one  technology 
(e.g.,  open  detonation)  for  all  the  wastes 
that  could  be  included  in  each 
subcategory  and  deal  with  cases  where 
a  waste  could  not  be  treated  by  that 
technology  through  the  variance 
procedures  of  40  CFR  268.44.  The 
Agency  does  not  prefer  this  option 
because  of  the  time  and  resources  that 
are  necessary  to  process  a  large  number 
of  petitions  for  a  variance  from  the 
treatment  standard. 

Furthermore,  there  are  no  known 
analytical  methods  to  measure  the 
characteristics  for  which  the  majority  of 
these  wastes  are  identified,  nor  a  test 
that  distinguishes  the  reactive  chemical 
from  the  deactivated  chemical  in  the 
treatment  residues.  The  Agency  solicits 
comment  and  data  on  the  proposed 
overall  approach  for  setting  treatment 
standards  for  these  subcategories  of 
characteristic  wastes. 

B.  Ignitable  Characteristic 
Wastes.  According  to  40  CFR  261.21, 
there  are  four  criteria  for  identifying  a 
waste  as  DOOl  Ignitable.  Paraphrasing 
these  criteria,  a  waste  is  a  DOOl 
Ignitable  if:  (1)  it  is  a  liquid  with  a  flash 
point  less  than  140  °F;  (2)  it  is  an 
ignitable  compressed  gas;  (3)  it  is  not  a 
liquid  and  is  capable  of  causing  fire 
through  friction,  absorption  of  moisture, 
or  spontaneous  chemical  changes  and 
when  ignited  bums  vigorously  and 
persistenUy;  or  (4)  it  is  an  oxidizer.  EPA 


has  determined  that  these  four  criteria 
translate  directly  into  four  major  DOOl 
Subcategories.  If  a  waste  is  classified  as 
DOOl  because  it  fits  under  more  than  one 
DOOl  subcategory,  the  waste  must  be 
treated  by  the  specified  treatment 
method  that  is  the  treatment  standard 
for  each  applicable  subcategory. 

(1)  Ignitable  Liquids  Subcategory.  The 
first  1)001  subcategory  is  described  as 
the  Ignitable  Liquids  Subcategory  and 
refers  to  those  DOOl  wastes  that  exhibit 
the  properties  listed  in  S  261.21(a)(1). 
Data  indicate  that  the  majority  of  all 
DOOl  wastes  generated  fall  into  this 
subcategory  and  are  typically  described 
as  solvents,  paint  thinners, 
contaminated  oils,  and  various  organic 
hydrocarbons. 

These  wastes  are  typically  classified 
as  nonwastewaters  due  to  their  high 
organic  content  (usually  greater  than  1% 
TOC).  The  major  organic  constituents  in 
these  wastes  are  volatile  flammable 
hydrocarbons  or  oxygenated 
hydrocarbons  that  provide  the 
characteristic  of  ignitability  to  the  waste 
(i.e.,  a  flash  point  of  less  than  140  *F). 
Some  of  these  organics  are  water 
soluble  and  can  theoretically  be 
biodegraded  in  some  wastewater 
treatment  systems.  Typically  these 
constituents  must  be  diluted  to 
significantly  lower  concentrations  in  the 
wastewater  in  order  for  microorganisms 
to  degrade  them.  Also,  the 
biodegradation  processes  often  require 
an  aeration  step.  During  the  dilution  and 
aeration  steps,  significant  amounts  of 
these  volatile  organic  compounds 
(VOCs)  can  be  emitted  to  the  air.  While 
biodegradation  processes  may  be 
applicable  for  certain  DOOl  Ignitable 
Liquids,  the  Agency  believes  this 
process  is  not  as  protective  as  thermal 
destruction  technologies. 

Thermal  destruction  technologies  such 
as  incineration  and  reuse  as  a  fuel  will 
completely  remove  the  characteristic  of 
low  flash  point  by  completely  destroying 
the  VOCs,  thereby  rendering  the  waste 
nonignitable.  Based  on  the  fact  that 
these  techniques  remove  the 
characteristic  of  ignitabihty 
permanently  and  completely,  EPA  is 
proposing  a  treatment  standard  of 
"Incineration,  Fuel  Substitution,  or 
Recovery  as  Methods  of  Treatment"  for 
DOOl  in  the  Ignitable  Liquids 
subcategory.  This  standard  will 
establish  incineration,  fuel  substitution, 
or  recovery  as  mandatory  processes  for 
handling  DOOl  Ignitable  Liquids. 

The  Agency  has  data  showing  that  the 
majority  of  DOOl  Ignitable  Liquids  are 
£ilready  treated  by  incineration,  reused 
as  a  fuel  substitute  due  to  their  high  BTU 
content,  or  recovered  for  reuse  through 
processes  such  as  distillation.  The 


Agency  does  not  want  to  preclude 
anyone  from  using  distillation  or  other 
recovery  techniques  for  these  wastes.  At 
the  same  time,  the  Agency  does  not 
believe  that  most  of  these  wastes  are 
necessarily  recoverable  by  processes 
such  as  distillation.  While  recovery 
options  may  be  preferable  over 
incineration  or  fuel  substitution  for  some 
of  the  DOOl  wastes  in  this  subcategory, 
the  end  result  is  the  same.  The  choice, 
between  incineration,  fuel  substitution, 
or  recovery  may  then  be  made  by  the 
generator  or  treater,  based  on 
economics  and  on  the  ability  of  the 
particular  recovery  system  to  handle  the 
waste.  (Additional  discussion  on  fuel 
substitution  as  a  treatment  method  for 
these  wastes  is  contained  in  the 
discussion  of  national  capacity 
variances  in  section  III.B.) 

Some  DOOl  Ignitable  Liquids  have 
been  shown  to  contain  organic 
constituents  that  are  also  constituents  in 
F001-F005  solvents.  The  Agency  studied 
the  option  of  transferring  the  standards 
for  these  constituents  from  the 
corresponding  F001-F005  standards 
promulgated  in  the  November  7, 1986 
final  rule  (51  FR  40642).  However,  die 
Agency  believes  that  this  option  would 
create  an  unnecessary  burden  on  the 
regulated  community  in  several  ways. 
The  majority  of  DOOl  wastes  in  the 
Ignitable  Liquids  subcategory  probably 
do  not  contain  these  constituents.  It 
seems  an  unreasonable  burden  to 
require  generators  of  DOOl  wastes  to 
conduct  the  significant  amount  of  testing 
and  certification  required  under  the  land 
disposal  restrictions,  when  it  is  likely 
that  constituents  are  not  present.  Also, 
the  F0O1-F0G5  standards  are  based  on 
analysis  of  an  extract  obtained  from  use 
of  the  TCLP,  not  on  analysis  of  the  total 
concentration  in  a  representative 
sample  of  the  waste.  Therefore,  the 
Agency  prefers  to  deal  with  this 
difference  in  required  testing  in  a  future 
rulemaking,  by  establishing  treatment 
standards  based  on  analysis  of  total 
constituent  concentrations  to  replace  the 
F0G1-F005  standards;  the  new  standards 
could  then  be  transferred  to  the 
appropriate  wastes  in  the  Ignitable 
Liquids  subcategory.  The  Agency  has 
not  investigated  all  the  technical  issues 
associated  with  transferring  data  based 
on  analysis  of  the  TCLP  extract  to 
constituents  measured  by  a  total  waste 
analysis.  Therefore,  the  Agency  is  not 
proposing  concentration-based  DOOl 
treatment  standards  based  on  a  transfer 
of  F001-F005  data  at  this  time,  although 
it  may  reevaluate  this  decision  in  the 
future. 

The  Agency  is  currentiy  unable  to 
determine  whether  any  IXlOl  wastes  in 
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this  subcategory  conform  to  the 
definition  of  wastewaters  (i.e., 
containing  less  than  1%  TOC  and  1% 
TSS)  as  initially  generated.  The  Agency 
believes,  however,  if  wastewater  forms 
are  generated,  the  treatment  standard 
proposed  for  nonwastewaters  apply  to 
these  wastewaters  as  well,  since  the  end 
result  will  be  the  removal  of  the 
ignitability  characteristic  and 
destruction  of  the  hazardous 
constituents. 

(2)  Ignitable  Compressed  Gases 
Subcategory.  The  second  subcategory  is 
classified  as  the  Ignitable  Compressed 
Gases  subcategory  and  refers  to  those 
DOOl  wastes  that  exhibit  the  properties 
listed  in  S  261.21(a)(3)  and  meet  the 
definitions  in  49  CFR  173.300.  The 
Agency  has  very  limited  information  on 
the  generation  and  characterization  of 
DOOl  wastes  in  this  subcategory,  but 
suspects  that  while  these  wastes  may  be 
generated,  it  is  unlikely  that  they  require 
placement  in  any  type  of  land  disposal 
unit.  The  Agency  believes  that  there  are 
no  gas  cylinders  containing  compressed 
ignitable  gases  placed  in  surface 
impoundments,  and  that  it  is  physically 
impossible  to  dispose  them  by  means  of 
deep  well  injection.  Some  cylinders 
containing  DOOl  ignitable  gases  may  be 
placed  in  waste  piles;  however,  such 
placement  of  a  container  in  a  storage 
unit  is  not  land  disposal  under  section 
3004(k).  In  addition,  these  types  of 
cylinders  are  usually  returned  to 
distribution  facilities  to  be  refilled.  The 
Agency  does  not  intend  to  prevent 
short-term  storage  of  cylinders  prior  to 
refilling. 

The  Agency  considered  several 
options  for  proposing  treatment        "'^ 
standards  for  compressed  ignitable 
gases.  The  preferred  option  is  that  of 
recovery  by  direct  reuse,  since  typically, 
the  cylinders  are  directiy  refilled.  A 
second  option  is  incineration  by  venting 
the  gas  into  an  incinerator.  There  may 
be  cases  when  it  is  preferable  to  vent 
the  gas  into  an  appropriate  adsorbent 
material  (provided  that  air  emissions 
can  be  controlled),  and  then  incinerate 
the  adsorbed  gas/adsorbent  material 
combination  to  permanenUy  remove  the 
characteristic,  because  this  would 
reduce  the  risk  of  explosion.  The 
Agency  is  not  proposing  to  specify  fuel 
substitution  as  a  method  because  it 
knows  too  litUe  about  these  wastes. 
EPA  will  reconsider  this  question  if 
additional  data  adeouately 
characterizing  these  wastes  are 
submitted. 

Today,  the  Agency  is  proposing  a 
treatment  standard  of  "Recovery  or 
Incineration  of  Vented  Ignitable  Gases" 
for  these  wastes.  This  treatment 


standard  will  apply  to  all  forms  of  the 
Ignitable  Compressed  Gases,  since  the 
definitions  of  wastewater  and 
nonwastewater  do  not  apply  to  this 
group  of  wastes  (see  section  III.A.l.g  of 
today's  preamble). 

(3)  Ignitable  Reactives  Subcategory. 
The  third  subcategory  is  classified  as 
the  Ignitable  Reactives  subcategory  and 
refers  to  tliose  DOOl  wastes  that  exhibit 
the  properties  listed  in  S  261.21(a)(2). 
DOOl  wastes  in  the  Ignitable  Reactives 
subcategory  are  primarily  inorganic 
solids  or  wastes  containing  reactive 
materials.  These  include  materials  such 
as  reactive  alkali  metals  or  metalloids 
(such  as  sodium  and  potassium)  and 
calcium  carbide  slags.  All  of  these  are 
very  reactive  with  water  and  will 
generate  gases  that  can  ignite  due  to 
heat  generated  from  the  reaction  with 
water.  Other  ignitable  solids  in  this 
subcategory  include  metals  such  as 
magnesium  and  aluminum  that,  when 
finely  divided,  can  vigorously  react  with 
the  oxygen  in  the  air  when  ignited. 

There  appears  to  be  an  overlap 
between  wastes  in  this  DOOl 
subcategory  and  certain  D003 
(characteristic  of  reactivity)  wastes.  A 
close  examination  of  the  definitions  in 
S  261.21(a)(2)  for  ignitable  wastes  and 
§§  261.23(a)  (2),  (3)  and  (6)  for  reactive 
wastes  reveals  the  distinction  between 
these  two  groups.  The  key  difference  is 
in  the  definition  of  ignitable  wastes 
which  states:  "*  *  *  when  ignited, 
bums  vigorously  and  persistently."  This 
phrase  implies  that  the  hazard  is  due 
primarily  to  the  ignition  potential  rather 
than  to  die  extreme  reactivity. 

DOOl  Ignitable  Reactives  are 
generated  on  a  sporadic  basis  and 
generally  in  low  volumes.  They  typically 
are  not  placed  in  surface  impounchnents 
because  they  often  react  with  water, 
thus  creating  a  fire  hazard.  Current 
management  practices  for  some  of  these 
wastes,  such  as  calcium  carbide  slag, 
involve  placing  the  wastes  in  specially 
designed  units  for  the  purpose  of 
controlled  deactivation  with  water.  EPA 
has  determined  previously  that  such 
deactivation  does  not  constitute  land 
disposal.  See  51  FR  at  40577  (Nov.  7, 
1986)  and  52  FR  21011  dune  4, 1987). 
Thus,  this  treatment  practice  is 
permissible.  Where  residues  from 
deactivation  in  land  disposal  units  (such 
as  waste  piles)  leave  an  EP  toxic  residue 
on  the  land  (within  the  meaning  of 
section  3004(k)),  a  different  method  of 
deactivation  may  be  necessary.  EPA 
solicits  conunent  on  this  point,  including 
comment  regarding  implications  for 
availability  of  adequate  treatment 
capacity  pursuant  to  the  section 
3004(h)(2)  determination. 


Other  DOOl  Ignitable  Reactives,  such 
as  those  containing  reactive  aikah 
metals  (sodium  or  potassium)  are 
sometimes  open-detonated.  The  Agency 
also  has  data  indicating  that  these 
wastes  are  sometimes  chemically 
deactivated. 

Radioactive  zirconium  fmes  that  are 
pyrophoric  under  40  CFR  261.21(a)(2) 
(i.e.,  that  cause  fire  through  friction) 
have  been  included  in  this  DOOl 
subcategory.  The  Department  of  Energy 
submitted  data  that  appears  to  indicate 
that  this  waste  can  be  stabilized  to 
remove  the  reactivity  characteristic. 
Stabilization  is  not  usually  considered  to 
be  a  method  of  deactivation,  and  EPA  is 
concerned  that  this  treatment  may  be  a 
form  of  impermissible  dilution  rather 
than  a  chemical  reaction  (i.e.,  oxidation) 
that  removes  the  reactivity 
characteristic.  The  Agency  solicits 
comment  and  additional  data  on 
whether  stabilization  is  appropriate  for 
radioactive  zirconium  fines. 
Furthermore,  the  Agency  requests 
comment  on  whether  stabilization  is  an 
appropriate  deactivation  treatment  for 
all  zirconium  fine  wastes,  as  well  as  for 
the  other  reactive  metals. 

The  Agency  is  proposing  a  treatment 
standard  of  "Deactivation  as  a  Method 
of  Treatment"  for  wastes  in  the  DOOl 
Ignitable  Reactive  subcategory.  The 
Agency  beUeves  this  is  an  appropriate 
approach  for  these  wastes  since  the 
hazardous  characteristic  is  based  on 
imminent  hazard  (i.e.,  ignition  and 
violent  reaction)  rather  than  on  other 
criteria  such  as  levels  of  hazardous 
constituents,  and  that  technologies  exist 
that  can  completely  remove  this 
characteristic.  A  more  complete 
discussion  of  the  implications  of  this 
standard  is  presented  in  section 
in.A.4.a.(2.)  above,  as  well  as  an 
alternative  proposed  standard  for 
wastes  in  this  subcategory. 

(4)  Oxidizers  Subcategory.  The  fourth 
subcategory  is  classified  as  the 
Oxidizers  subcategory  and  refers  to 
those  DOOl  wastes  that  exhibit  the 
properties  listed  in  S  261.21(a)(4)  and 
meet  die  definitions  in  49  CFR  173.151. 
DOOl  wastes  in  the  Oxidizers 
subcategory  are  primarily  inorganic,  and 
include  such  things  as  waste  peroxides, 
perchlorates,  and  permanganates.  Tlie 
Agency  has  very  limited  information  on 
the  generation  and  characterization  of 
DOOl  wastes  in  this  subcategory.  It  is 
possible  that  certain  aqueous  solutions 
of  these  oxidizers  may  be  useful  in  the 
treatment  of  other  hazardous  wastes. 
These  wastes  must,  however,  be  used  as 
treatment  reagents  in  tanks  and  not  in 
surface  impoundments  due  to  the 
potential  release  of  heat  and  volatile 
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organics  during  the  oxidation/redaction 
reactions  (see  40  CFR  264.229  and 

265.229). 

Tbe  Agency  is  proposing  a  treatment 
standard  ot  "Deactivation  as  a  Methcxl 
of  Treatment"  for  wastes  in  the  DOOl 
Oxidizers  Subcategory.  The  Agency 
believes  this  is  an  appropriate  approach 
for  these  wastes  since  the  hazardous 
characteristic  is  based  on  imminent 
hazard  (i.e.,  oxidizers  can  react  violently 
with  organics  or  other  materials  and 
result  in  the  rapid  generation  of  fires) 
rather  than  on  other  criteria  such  as 
levels  of  hazardous  constituents,  and 
that  technologies  exist  that  can 
completely  remove  this  characteristic  A 
more  complete  discussion  of  the 
implications  of  this  standard  is 
presented  in  section  IILA.4.a42.)  above, 
as  well  as  an  alternative  proposed 
standard  for  wastes  in  this  subcategory. 

(5)  Nefid  to  Treat  Rather  Than  Dilute 
Ignitable  Wastes.  In  section  IU.D. 
below,  EPA  discusses  the  issue  of 
dilution  to  remove  a  characteristic  and 
proposes  that  a  prohibited  form  of 
dilution  that  is  used  to  remove  a 
characteristic  from  a  prohibited 
hazardous  waste  would  be  a  violation  of 
the  dilution  prohibition  in  section  2683. 
In  this  section  the  Agency  addresses 
policy  concerns  that  lead  to  the 
conclusion  that  dilation  is  not 
automatically  a  legitimate  mode  of 
treatment  of  ignitable  wastes  (and 
therefore  is  not  a  prohibited  form  of 
dilution  for  purposes  of  the  section  268J 
dilution  prohibition).  • 

On  first  impression,  one  might  assume 
that  it  does  not  matter  how  the 
ignitability  characteristic  is  removed  so 
long  as  the  waste  ends  up  non-ignitable. 
Ignitability,  however,  reflects  presence 
of  volatile  organic  compounds  (VOC), 
which  are  ozone  precursors.  If  ignitable 
wastes  are  diluted,  VOC  will  ordinarily 
be  emitted  in  concentrations  far 
exceeding  those  emitted  by  treatment 
processes  in  which  these  vcda tiles  are 
destroyed.  Control  of  VOC  is  a 
legitimate  concern  under  RCRA  (section 
3004  (m))  specifically  calls  for 
minimizing  threats  to  the  environment 
as  well  as  to  human  health,  and  the 
Agency  has  specifically  called  attention 
to  control  of  VOC  in  the  1987  proposed 
rule  implementing  RCRA  section  3004 
(n)).  Volatile  emissions  fi-om  dilution 
also  may  pose  a  reignition  hazard. 
Dilution  of  ignitable  wastes  also  fails  to 
utilize  the  wastes'  energy  value, 
contravening  a  fundamental  RCR(\  goal 
of  encouraging  recovery  of  energy  from 
wastes  (RCRA  section  1002  (d)).  EPA 
also  believes  that  allowing  dilution  of 
DOOl  wastes  will  create  an  incentive  for 
generators  to  miscode  tbe  bsted. 


prohibited  solvent  wastes  (FtXn-FOOS) 
as  DOOl  wastes,  frustrating  tbe 
treatment  requirements  for  those 
wastes. 

Accordin^y.  the  Agency  beheves  that 
dilution  should  not  be  a  legitimate 
method  for  treating  ignitable  wastes. 
Commenters  on  this  point  should 
address  policy  reasons  for  allowing 
dilution  as  treatment  or  identify 
circumstances  when  dilution  may  occur 
as  a  legitimate  adjunct  to  treatment. 

BOAT  iREATMErfT  Standards  for  D001 

IGMTABLE  UOUIOS  261.21(a)(1) 


IncirMration;  Fuel  Sutistiluiion;  or  Recovacy  as 
Methods  ot  Treatfnent 


BOAT  Trcatment  Standards  for  DOOl 
Ignitable  Compressed  Gases 
261.21(aM3) 


Incineration  of  Vontait*  Ignitable  Gaaes;  or  Hectwery 
as  MettKxls  ot  Treatment 


'Igntabie  gases  may  be  vented  direcify  into  an 
incinerator  or  vented  into  a  suttaMe  adsortient  poor 
to  incineratioa  Although  Vt\e  gases,  once  vented,  are 
no  longer  compresseo  m  a  cyinder  the  Agency  does 
not  consider  that  tre^ment  has  occured  until  the 
ignitable  sas  h«s  been  irKinerated.  Adsorption  o<  the 
ignitafile  gas  into  either  a  sdid  or  liquid  adsortsent  a 
typically  a  reversible  priyscal  process.  Thus,  ttie 
Ignitable  chemical  has  not  been  destroyed. 

BOAT  Treatmewt  Standards  for  D001 
Ignitable  Reactives  261.21(a)(2) 

Deactivation  as  a  Method  of  Treatnwnt 


BDAT  Treatment  Standards  for  DOOl 
Oxidizers  261 .21  (aK4) 

Deactivation  as  a  Mettiod  of  TreatnienC 


C.  Corrosive  Characteristic  Wastes. 
Paraphrasing  the  criteria  for  defining  a 
waste  as  a  D002  Corrosive  waste  (40 
CFR  261.22),  a  waste  can  be  a  D002 
waste  if  it  is  aqueous  and  has  a  pH  less 
than  or  equal  to  2,  or  greater  than  or 
equal  to  12.5;  or  it  is  a  Kquid  and 
corrodes  steel  at  a  specified  rate  and 
temperature.  EPA  determined  that  these 
criteria  translated  into  three 
subcategories  for  D002  wastes,  the  Acid 
Subcategory,  the  Alkaline  Subcategory, 
and  the  Other  Corrosives  Subcategory. 

(1)  D002Acid  and  Alkaline 
Subcategory.  The  Acid  Subcategory  and 
the  Alkaline  Subcategory,  refer  to  those 
D002  wastes  that  exhibit  the  prroperties 


listed  in  40  CFR  281.22(a)(1)  and  are 
distinguishable  by  the  spproporiate  pH 
specifications.  The  Acid  subcategory  is 
defined  as  those  wastes  with  a  pH  of 
less  than  or  equal  to  2.0,  and  tbe 
Alkaline  Subcategory  is  defined  as  those 
with  a  pH  of  greater  than  or  equal  to 
12.5.  Also  by  definition,  D002  wastes  in 
these  two  subcategories  only  include 
wastes  which  are  considered  to  be 
"aqueous",  due  to  the  fact  that  standard 
pH  measurements  can  only  be 
performed  in  the  presence  of  significant 
amounts  of  water  {Le.,  pH  is  the 
measure  of  the  concentration  of 
hydronium  ions  in  water). 

D002  wastes  in  the  Acid  subcategory 
typically  include  concentrated  spent 
acids,  acidic  wastewaters,  and  spent 
add  strippers  and  cleaners.  Wastes  in 
the  Alkaline  subcategory  typically 
include  concentrated  spent  bases, 
alkaline  wastewaters,  and  spent 
alkaline  strippers  and  cleaners.  13002 
wastes  represent  a  significant  portion  of 
all  hazardous  wastes  generated  by 
almost  every  industry. 

The  Agency  believes  that  many  D002 
wastes  in  boOi  the  Acid  and  Alkaline 
subcategories  are  already  being  treated 
by  chemical  neutralization.  These 
subcategories  have  been  defined  as 
hazardous  due  to  their  extremes  in  pH; 
therefore,  any  chemical  neutralization 
technology  will  completely  remove  the 
extremes  of  pH  and  thereby  render  the 
waste  noncorrosive.  The  choice  of 
neutralizing  reagents  are  dependent 
upon  the  subcategory  of  the  waste,  i.e., 
the  acid  wastes  will  require  bases  for 
neutralization  and  alkaline  wastes  will 
require  acids. 

Based  on  this.  EPA  is  proposing  a 
treatment  standard  of  "Base 
Neutralization  to  pH  &-9  and  Insoluble 
Salts"  for  the  D002  Acidic  Subcategory. 
Likewise,  EPA  is  proposing  a  treatment 
standard  of  "Acid  Neutrahzalion  to  pH  6 
-  9  and  Insoluble  Salts"  for  the  D002 
Alkaline  Subcategory. 

Neutralization  with  chemicals  is  not 
the  same  as  simple  dilution  to  achieve  a 
neutral  pH.  V»'hile  dilution  will  chai>ge 
the  pH  (i.e.,  the  concentration  of  the 
hydronium  ions],  neutralization  with 
chemicals  involves  a  chemical  reaction. 
Dilution  is  merely  the  addition  of 
significant  quantities  of  water  in  order 
to  arrive  at  a  neutral  pH  with  the  anions 
associated  with  the  add  (or  base) 
remaining  in  solution.  Neutralization 
with  acids  or  bases  involves  a  reaction 
which  utilizes  a  chemical  change  to 
achieve  neutral  pH  with  the  anions 
either  remaining  in  solution  or 
precipitating  as  a  sludge. 

The  Agency  is  proposing  a  range  of 
pH  6  to  9  instead  of  the  characteristic 
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range  of  pH  2-12.5  for  several  reasons. 
First,  hydronium  ions  from  acids 
solubilize  metals  from  clay  liners, 
impacting  their  ability  to  act  as  barriers 
to  migration.  Moreover,  acid  wastes 
between  pH  2  and  6  can  increase  the 
mobility  of  many  hazardous  constituents 
in  grotmdwater  relative  to  wastes  in  the 
pH  range  of  6  to  9.  Another  reason  the 
Agency  is  proposing  this  range  because 
this  matches  the  buffering  of  natural 
aquatic  systems  based  on  carbonate/ 
bicarbonate  pH  relationship  (i.e.,  pH  5.5 
and  8.5  are  carbonate/bicarbonate  pH 
levels  indicating  what  is  referred  to  as 
the  acidity  and  alkalinity  (respectively) 
of  an  aqueous  environmental  sample). 

The  Agency  notes,  however,  that  the 
pH  range  of  6  to  9  may  not  be 
appropriate  for  deep  well  injection  into 
certain  formations.  A  different  pH  range 
may  be  specified  in  permits  to  ensure 
that  injected  fluid  flows  properly 
through  the  injection  zone  without  ' 
plugging.  Moreover,  deep  well  injection 
zones  are  not  near  surface  aquatic 
ecosystems.  The  Agency  does  not  want 
to  create  anomalous  results  in  the 
context  of  injected  wastes  and  solicits 
comments  on  whether  any  pH  range 
specified  in  an  underground  injection 
control  permit  should  supercede  the 
proposed  treatment  standard  range  of 
pH  6  to  9. 

The  Agency  prefers  neutralization  of 
corrosive  wastes  over  simple  dilution 
because  dilution  simply  creates  a  larger 
volume  of  wastes  but  does  not  treat  or 
remove  hazardous  constituents  in  the 
wastes.  Moreover,  neutralization  is 
more  conservative  of  natural  resources 
and  more  protective  of  aquatic 
ecosystems.  An  example  of  how 
neutralization  conserves  natural 
resources  (i.e.,  water)  is  shown  in  the 
following  scenario.  Dilution  of  one 
gallon  of  the  most  frequently  used 
industrial  acid,  concentrated  sulfuric 
acid,  to  a  pH  of  just  above  2  requires 
3,600  gallons  of  water.  Dilution  to 
completely  neutralize  the  concentrated 
sulfuric  acid  to  a  level  that  is  expected 
to  have  no  ecological  impact  on  fresh 
water  systems  would  require  360,000,000 
gallons  of  water.  On  the  other  hand,  one 
gallon  of  this  acid  can  be  neutralized  to 
pH  7  with  only  12  pounds  of  caustic 
(sodium  hydroxide)  or  only  11  pounds  of 
lime  (calcium  hydroxide).  Treatment  to 
achieve  pH  2  actually  requires  slightly 
less  caustic  or  lime;  however,  the 
amount  is  not  substantially  less  than  the 
amount  required  to  neutralize  to  pH  7. 

The  Agency  recognizes,  however,  that 
dilution  in  order  to  facilitate  treatment 
may  be  necessary  (i.e.,  the  added  water 
serves  as  a  heat  sink  that  is  necessary  to 
control  verj'  exothermic  reactions  or 


toxic  air  emissions).  Dilution  in  order  to 
facilitate  treatment  is  not  prohibited 
(see  sections  III.A.l.g.  and  III.H.  for 
further  discussion  of  dilution  of 
characteristic  wastes). 

When  selecting  neutralization 
reagents,  it  is  important  to  consider  the 
solubility  of  the  salts  produced  as  a 
result  of  neutralization.  This  is 
illustrated  by  the  following  scenario. 
Chemical  neutralization  of  one  gallon  of 
concentrated  sulfuric  acid  with  caustic 
(sodiimi  hydroxide)  results  in  22  pounds 
of  dissolved  salts  (in  the  form  of  sodium 
sulfate)  that  if  improperly  managed, 
could  adversely  impact  fresh  water 
ecosystems.  However,  chemical 
neutralization  with  lime  (calcium 
hydroxide)  results  in  19  pounds  of 
relatively  insoluble,  nontoxic  sludge 
which  would  have  to  be  land  disposed 
or  otherwise  recovered.  (This  solid 
waste  could  potentially  be  recycled  or 
reused  depending  upon  other 
constituents  such  as  metals  that  may 
co-precipitate  along  with  the  solids.)  In 
fact,  data  from  the  Toxic  Release 
Inventory  (TRI)  indicates  that  sodium 
sulfate  is  the  chemical  being  discharged 
in  largest  volumes  to  surface  water. 
Therefore,  the  Agency  prefers  to 
neutralize  D002  wastes  such  that 
relatively  nontoxic  sohd  wastes  are 
generated  rather  than  wastewater 
discharges  with  high  dissolved  solid 
contents  that  could  potentially  have 
adverse  impacts  on  fresh  water 
ecosystems.  This  is  further  illustrated  by 
the  discharge  of  soluble  nitrate  (from  - 
either  neutralization  or  dilution  of  nitric 
acid,  the  second  largest  acid  used  in 
industry)  and  soluble  phosphate  (from 
phosphoric  acid).  Both  of  these  ions  are 
considered  nutrients  to  aquatic 
ecosystems  and  at  low  levels  contribute 
to  the  overall  growth  of  fresh  water 
ecosystems.  However,  the  discharge  of 
excessive  amounts  (or  slugs  of 
concentrations)  of  these  ions  could 
expedite  algal  growth  and  adversely 
impact  the  balance  of  the  ecosystems. 

It  is  important  to  point  out  that  when 
neutralizing  some  concentrated  acids 
such  as  nitric  acid,  the  point  that  the 
acid  enters  the  treatment  reactor  should 
be  under  the  surface  of  water  to  avoid 
possible  toxic  gas  generation  (i.e.,  NOx). 
Some  facilities  generate  waste  streams 
which  fluctuate  from  the  Acid 
subcategory  to  the  Alkaline  subcategory 
depending  upon  what  process  is  used  on 
a  given  day.  These  facilities  might  be 
able  to  utilize  these  fluctuations  in  pH 
as  a  means  of  performing  on-site 
neutralization. 

(2J  Recoverable  Acids.  Recovery 
options  have  been  demonstrated  for  a 
variety  of  corrosive  wastes.  The  Agency 


prefers  recovery  as  a  treatment 
standard,  in  that  it  results  in  no 
discharge  of  acidic  constituents  into  the 
environment  and  conseiT/es  resources. 
The  legislative  history  of  the  land 
disposal  restriction  provisions  also 
indicates  that  recovery  is  the  preferred 
management  alternative.  Tbe  Agency 
lacks  waste  characterization  data  which 
indicates  the  wastes  that  are  most 
amenable  to  recovery,  therefore,  the 
Agency  is  establishing  for  this 
subcategory  "Recovery  as  a  Method"  as 
the  treatment  standard.  The  choice 
between  neutralization  and  recovery 
may  be  made  by  the  generator  or  the 
centralized  treatment  operation, 
according  to  the  applicability  and 
performance  of  a  given  type  of  acid/ 
base  recovery  system. 

By  establishing  these  treatment 
standards,  the  Agency  is  leaving  open 
the  opportunity  to  the  regulated 
community  to  apply  for  a  variance  from 
the  treatment  standard  to  account  for 
D002  wastes  which  cannot  be  effectively 
neutralized  or  recovered  (40  CFR  268.44). 
Such  a  situation  could  occiu*  for  small 
quantities  of  corrosive  materials  that 
contain  extremely  toxic  or  otherwise 
hazardous  chemicals  that  may  cause  an 
uimecessary  risk  during  neutralization. 

The  Agency  promulgated  regulations 
for  liquid  hazardous  wastes  having  a  pH 
of  less  than  or  equal  to  2.0  in  the 
California  list  final  rule  (52  FR  25760. 
July  6, 1987]  by  codifying  this  statutory 
pH  level  into  40  CFR  268.32.  This 
regulation,  however,  is  not  adequate  to 
address  the  universe  of  D002  wastes. 
The  California  list  restrictions  apply 
only  to  liquid  corrosive  wastes  without 
specifically  identifying  them  as  D002 
wastes.  Furthermore,  the  California  list 
final  rule  did  not  specify  neutralization 
as  a  required  treatment  standard;  in 
fact,  the  waste  may  be  merely  rendered 
nonliquid  prior  to  land  disposal  and  still 
satisfy  the  Cahfomia  hst  requirements. 
Therefore,  the  Agency  is  today 
proposing  treatment  standards  for  D002 
wastes  that  will  supercede  the 
California  list  regulations  because  they 
are  more  specific.  (Note  the  discussion 
in  section  III.M.-,  however,  regarding 
continued  applicability  of  the  California 
list  prohibitions  during  the  periods  of  a 
national  capacity  variance.) 

(3)  Other  D002  Corrosives.  The  third 
major  subcategory  is  classified  as  the 
Other  Corrosives  subcategory  and  is 
defined  as  those  D002  wastes  that 
exhibit  corrosivity  to  steel  as  defined  in 
S  261.22(a)(2).  They  often  are 
nonaqueous  corrosive  wastes  such  as 
certain  organic  liquids,  but  can 
represent  inorganic  chemicals  as  well. 
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Wastes  in  the  Other  DOOZ  Corrosives 
subcategory  are  generated  on  a  sporadic 
basis  and  generally  in  low  volumes.  The 
Agency  suspects  that  these  wastes  are 
often  identified  as  cmrosive  without 
performing  the  specified  testing  with 
steel  (i.e.,  the  corrosivity  of  the  waste 
may  be  assumed  due  the  presence  of 
known  corrosive  constituents).  This  may 
also  be  due.  in  part,  to  the  high  cost  of 
testing  and  to  the  difficulties  in 
identifying  laboratories  that  are 
experienced  in  steel  corrosion  testing. 

The  physical  and  chemical 
characteristics  of  this  group  of  wastes 
vary  greatly.  The  wastes  may  be 
aqueous  or  they  may  be  primarily 
organic.  In  addition,  a  large  variety  of 
corrosive  chemicals  may  appear  as 
constituents  in  this  type  of  corrosive 
waste.  Depending  on  the  concentration 
of  these  corrosive  chemicals,  they  may 
corrode  SAE 1020  steeL  Examples  of 
chemicals  that  may  contribute  to 
corrosivity  include  ferric  chloride, 
benzene  sulfonyl  chloride, 
benzotrichloride,  acetyl  chloride,  formic 
acid,  hydrofluoric  acid,  some  catalysts, 
various  resins,  metal  cleaners,  and 
etchants.  Highly  concentrated  acids  that 
have  no  water  content  may  also  be 
included  in  this  subcategory,  since  pff 
measurements  are  not  possible  on  these 
wastes. 

Wastes  in  the  Other  Corrosives 
subcategory  are  often  treated  by 
deactivating  die  corrosive  constituents 
of  the  waste  with  an  appropriate 
chemical  reagent.  Wastes  that  contain 
high  concentrations  of  corrosive 
organics  are  often  incinerated,  however. 
Due  to  the  great  variety  of  potential 
corrosive  organics,  the  Agency  does  not 
believe  that  it  should  establish 
concentration-based  standards  based  on 
incineration  for  these  D002  wastes. 
Removal  and  recovery  of  either  organic 
or  inorganic  corrosive  constituents  may 
also  be  appHcable  technologies,  since 
recovery  cooid  extract  the  corrosive 
constituents  until  the  waste  itself  is  no 
longer  corrosive  to  steel. 

EPA  is  proposing  a  treatment 
standard  of  "Deactivation:  SAE  1020 
Steel  Corrosion  Rate  <6.35  mm/yr"  for 
D002  wastes  in  the  Other  Corrosives 
subcategory.  The  Agency  believes  this  is 
an  appropriate  approach  for  these 
wastes  since  the  hazardous 
characteristic  is  based  on  imminent 
hazard  (i.e..  the  corrosivity  to  steel  may 
cause  rupture  of  a  tank  or  container, 
thus  releasing  the  contents  either 
suddenly  or  tiirough  leaks)  rather  than 
on  other  criteria  such  as  tevels  of 
hazardous  constituents,  and  that 
technologies  exist  that  can  completely 
remove  this  characteristic.  A  more 


complete  discussion  of  the  implicabons 
of  this  standard  is  presented  in  section 
III.A.4.a.(2.)  above,  as  well  as  an 
alternative  proposed  standard  for 
wastes  in  this  subcategory. 

The  Agency  is  soliciting  comments 
and  data  on  the  physical  and  chemical 
characterization  of  all  three 
subcategorie8'ofD002  wastes,  as  wdl  as 
on  the  apphcabihty  of  chemical 
deactivation  and  recovery.  Facilities 
with  D0Q2  wastes  that  are  not  amenable 
to  neutralization  or  deactivation 
techniques  sfaeold  submit  data  on  the 
characteristics  of  their  wastes  and 
technically  fustify  why  they  are  not 
amenable  to  neutralization  or 
deactivation  early  in  the  comment 
period  for  this  proposal. 

BOAT  Treatment  Stammrids  for  D002 
AC30  Subcategory  261 .22(a)(1) 


NeutraKzation  witi  Bans  to:  fl<pH<9  and  Insolutite 
SaltK  or  Reoowsry  as  a  Uettnd  o(  TrMtnwnt 


BOAT  TREATl»lE^f^  Standards  for  D002 
Alkaline  Subcategory  261.22(a)(1) 
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BOAT  Treatment  Standards  for  EXX)2 
Other  Corrosives  261 .22(a)(2) 

DeacKalon  b:  SAE  1 020  SiMiComNian  Rate 
<6^36  mm/yr  as  a  Method  o<  Traatmnnl 


d.  Reactive  Characten'stic  Wastes. 
According  to  40  CFR  261.23,  there  are 
eight  criteria  for  defining  a  waste  as  a 
D003  Reactive  waste.  Paraphrasing 
these  criteria,  a  waste  can  be  a  EX)03 
waste  if:  (1)  It  is  unstable  and  readily 
undergoes  violent  changes  without 
detonating;  or  (2)  it  reacts  violently  with 
water  or  (3)  it  forms  potentially 
explosive  mixtures  with  water  or  (4) 
when  mixed  with  water,  it  generates 
toxic  gases:  or  (5)  it  is  a  cyanide  or 
sulfide  bearing  waste  which  under 
certain  conditions  can  generate  toxic 
gases;  or  (6)  it  is  capable  of  detonation 
or  explosive  reaction  if  it  is  subjected  to 
a  strong  initiating  source  or  if  heated 
under  confirjement;  or  (7)  it  is  readily 
capable  of  detonation  or  explosive 
decomposition  or  reaction  at  standard 
temperature  and  pressure;  or  (8)  it  is  a 
forbidden  explosive,  a  Class  A 
explosive,  or  a  Class  B  explosive. 


EPA  determined  that  these  ei^t 
criteria  translated  into  five 
subcategories  for  D003  wastes.  The  first 
subcategory  is  dassified  as  the  Reactive 
Cyanides  subcategory  and  refers  to 
those  D003  wastes  that  exhibit  the 
properties  listed  in  §  261.23(a)(5)  for 
cyanide.  The  second  subcategory  is 
classified  as  the  Explosives  subcategory 
and  refers  to  those  D003  wastes  that 
exhibit  the  properties  listed  in 
§§  261.23{aK8)  through  261.23faK8).  The 
third  subcategory  is  classified  as  the 
Water  Reactive  subcategory  and  refers 
to  those  D003  wastes  that  exhibit  the 
properties  listed  in  5§  281. 23(a)(2) 
throu^  261.23(aK4).  The  fourth 
subcategory  is  classified  as  the  Reactive 
Sulfides  subcategory  and  refers  to  those 
D003  wastes  that  exhibit  the  properties 
hsted  in  {  261.23(8){5)  for  sulfide.  The 
fifth  subcategory  is  classified  as  the 
Other  Reactives  subcategory  and  refers 
to  those  D003  wastes  that  exhibit  the 
properties  listed  in  5  261.23(8 )(1). 

All  of  the  known  treatment  processes 
for  the  five  D003  subcategories  can 
result  in  significant  amounts  of  solid 
residues.  These  residues  may  or  may  not 
exhibit  the  characteristic  of  EP  toxicity 
for  metals.  As  discussed  in  preamble 
section  ni.C  no  residue  which  is  a 
characteristic  waste  may  be  land 
disposed  unless  the  treatment  standard 
is  a  level  above  the  characteristic  level 
or  the  residue  has  otherwise  complied 
with  the  applicable  specified  methods. 

For  all  subcategories  of  D003  wastes 
except  the  Reactive  Cyanides,  the 
Agency  believes  that  development  of 
concentration-based  treatment 
standards  would  be  difficult  because 
there  are  no  known  analytical  tests  that 
are  specifically  designed  to  measure  the 
particular  reactivity  associated  with 
each  D003  treatability  subcategory,  nor 
is  there  a  test  that  distinguishes  the 
reactive  chemical  from  the  deactivated 
chemical  (e.g.,  sodium  is  always 
measured  as  "total"). 

The  Agency  is  soUciting  comments 
and  data  on  the  physical  and  chemical 
characterization  of  all  five  subcategories 
of  D0Q3  wastes.  The  Agency  also 
requests  conunent  on  the  applicability  of 
chemical  deactivation,  incineration, 
open  detonation,  and  any  other  type  of 
chemical  or  physical  deactivation 
technology  to  these  wastes.  Facihties 
with  D003  wastes  that  are  not  amenable 
to  treatment  using  Ihese  technologies 
should  submit  data/on  the 
characteristics  of  their  wastes  and 
technically  justify  why  they  are  not 
amenable  to  the  proposed  treatment 
methods  early  in  the  comment  p^iod  lor 
this  proposaL 
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(1)  Reactive  Cyanides.  D003  wastes  in 
the  Reactive  Cyanides  subcategory  are 
by  definition  those  cyanide-bearing 
wastes  that  generate  toxic  gases 
(assumed  to  be  hydrogen  cyanide)  when 
exposed  to  pH  conditions  between  2  and 
12.5,  in  a  sufficient  quantity  to  present  a 
danger  to  human  health  and  the 
environment.  The  Reactive  Cyanide 
wastes  typically  are  generated  by  the 
electroplating  and  metal  finishing 
industries,  and  include  mixed  cyanide 
salts,  cyanide  solutions,  and  cyanide- 
bearing  sludges.  Most  of  the  volume  of 
all  D003  wastes  that  are  generated  can 
be  identified  as  the  Reactive  Cyanides 
subcategory.  Reactive  cyanide  wastes 
are  not  typically  placed  directly  in  most 
types  of  land  disposal  units  without 
treatment;  however,  it  is  possible  that 
some  are  placed  in  surface 
impoundments. 

Reactive  Cyanide  wastes  are  already 
subject  to  special  requirements  prior  to 
disposal  in  landfills,  surface 
impoundments,  and  waste  piles  under 
existing  regulations.  Also,  as  of  July  8, 
1987  (the  statutory  deadline  for  the 
California  list  prohibitions),  liquid 
hazardous  wastes  having  a  free  cyanide 
concentration  in  excess  of  1,000  mg/kg 
(ppm)  were  prohibited  from  land 
disposal.  These  existing  regulations  and 
prohibitions  are  insu^icient,  however,  to 
apply  to  the  Reactive  Cyanides 
subcategory.  The  statute  did  not 
specifically  identify  the  California  list 
cyanides  as  D003  wastes,  and 
furthermore,  it  did  not  specify  a  required 
method  of  treatment,  nor  did  it  establish 
the  1,000  mg/kg  prohibition  level  as  a 
"treatment  standard". 

The  Agency  is  proposing  to  transfer 
concentration-based  treatment 
standards  for  total  and  amenable 
cyanides  from  treatment  standards 
developed  in  the  Second  Third  final  rule 
(54  FR  26594,  June  23. 1989)  for  P030 
nonwastewaters,  to  the  Reactive 
Cyanides  subcategory.  The  Agency 
believes  that  D003  wastes  resemble  P030 
rather  than  the  cyanide-containing  F006- 
F009  wastes  because  D003  wastes  are 
described  as  "reactive"  cyanides  and 
P030  is  listed  as  "soluble"  cyanides. 
Soluble  cyanides  are  most  likely  to  be 
reactive  because  they  are  dissolved. 
Reactive  Cyanides  are  thus  expected  to 
be  easily  treated  by  treatment 
technologies  such  as  alkaline 
chlorination  and  wet  air  oxidation  to 
meet  today's  proposed  treatment 
standard  for  total  cyanide  of  110  mg/kg 
and  amenable  cyanide  of  9.1  mg/kg. 
(Note;  The  treatment  standards  for  P030 
were  developed  based  on  a  transfer 
from  data  on  the  treatment  of  an  FOll 
waste  containing  low  levels  of  iron  and 


high  levels  of  simple,  soluble  cyanides 
(i.e.,  low  levels  of  complexed  cyanides). 
However,  the  principle  of  relating  P030 
wastes,  i.e.,  "soluble"  cyanides,  to  D003 
"reactive"  cyanides  remains  essentially 
the  same.) 

The  Agency  is  also  proposing  that  if 
data  are  submitted  in  public  comments 
that  clearly  indicate  that  DOGS  wastes  in 
the  Reactive  Cyanides  subcategory  more 
closely  resemble  F006  wastes  containing 
high  concentrations  of  iron  or  other 
complexed  cyanide,  the  Agency  will 
promulgate  the  higher  F006  treatment 
standards  for  cyanides  that  were 
established  in  the  Second  Third  rule 
which  reflect  the  presence  of  iron 
cyanide  complexes.  The  Agency 
believes  that  F006  wastes  containing 
high  concentrations  of  iron  represent 
wastes  that  are  more  difficult  to  treat 
than  those  containing  only  reactive 
cyanides  (or  those  containing  low 
concentrations  of  iron).  Thus,  if  D003 
Reactive  Cyanides  are  shown  to  be 
more  similar  to  F006,  they  will  be 
subject  to  a  total  cyanide  level  of  590 
mg/kg  and  an  amenable  cyanide  level  of 
30  mg/kg. 

The  Agency  will  not  promulgate  the 
higher  (i.e.,  F006)  treatment  standards 
for  D003  Reactive  Cyanides  unless  the 
data  clearly  indicate  that  the  wastes  are 
not  merely  mislabeled  F006.  F007,  F006. 
F009.  FOIO.  FOll,  F012.  F019  or  P  cyanide 
wastes.  The  Agency  suspects  that  some 
generators  are  currently  misclassifying 
these  wastes  as  D003.  The  Agency 
believes  that  this  is  primarily  an  issue 
for  enforcement.  However,  by 
promulgating  the  lower  treatment 
standards  (transferred  from  P030)  for 
D003  Reactive  Cyanides,  proper 
identification  of  the  F  and  P  cyanide 
wastes  will  be  encouraged.  Of  greater 
importance  is  the  fact  that  the  Agency 
believes  that  soluble  cyanide  wastes 
(e.g.,  P030)  and  wastes  containing  low 
iron  (e.g.,  some  FOll)  are  more  likely  to 
be  similar  to  D003  Reactive  Cyanides, 
so  that  the  lower  cyanide  standards  are 
achievable  and  therefore  would  apply. 
(See  also  section  III.A.6.(a)  of  today's 
preamble  for  a  further  discussion  of 
proposed  cyanide  treatment  standards 
for  other  wastes  and  a  proposed 
clarification  of  the  analytical 
methodology  for  compUance  with  the 
promulgated  standards.) 

(2)  Reactive  Sulfides  Subcategory. 
D003  wastes  in  the  Reactive  Sulfides 
subcategory  are  by  definition  those 
sulfide-bearing  wastes  that  generate 
toxic  gases  (assumed  to  be  HzS)  when 
exposed  to  a  pH  between  2  and  12.5,  in 
a  sufficient  quantity  to  present  a  danger 
to  human  health  and  the  environment. 
The  Agency  is  in  the  process  of 


developing  a  quantitative  threshold  for 
toxic  gas  generated  from  reactive  sulfide 
wastes.  The  interim  valtie  the  Agency  is 
considering  is  500  mg  of  HjS  generated 
per  kilogram  of  waste.  Although  this 
number  is  only  an  interim  guideline,  for 
the  purpose  of  BDAT  determinations  the 
Agency  is  proposing  to  use  this  number 
to  identify  the  wastes  in  this 
subcategory  (given  the  need  for  an 
objective  means  of  determining  the 
subcategory's  appHcability. 

Reactive  sulfides  may  be  treated  and 
chemically  converted  to  relatively  inert 
sulfur,  to  insoluble  metallic  sulfide  salts, 
or  to  soluble  sulfates  that  can  be 
removed  or  recovered.  Some  data 
indicate  that  these  wastes  can  be 
treated  by  alkaline  chlorination, 
specialty  incineration,  or  other  chemical 
deactivation  techniques.  The  Agency 
believes  that  some  of  these  wastes  may 
also  be  contaminated  with  organic 
sulfides  known  as  mercaptans.  These 
malodorous  chemicals  are  believed  to 
comphcate  the  treatment  of  these 
reactive  sulfide  wastes.  It  is  believed 
that  these  wastes  have  posed  particular 
treatment  problems  for  the  petroleum 
refining  industry  and  the  paper  and  pulp 
industry. 

The  Agency  is  proposing  a  treatment 
standard  of  "Alkaline  Chlorination, 
Chemical  Oxidation,  or  Incineration 
Followed  by  Precipitation  to  Insoluble 
Sulfates"  for  the  Reactive  Sulfide 
subcategory.  (Note;  While  alkaline 
chlorination  is  a  form  of  chemical 
oxidation,  the  Agency  did  not  want  to 
specifically  preclude  the  use  of  any 
particular  oxidant.)  The  treatment 
standard  is  expressed  as  a  required 
method  of  treatment  rather  than  as  a 
concentration-based  standard  because 
the  Agency  has  not  approved  a  standard 
analytical  method  for  testing  either 
sulfides  or  "reactive"  sulfides  in 
hazardous  wastes  or  in  treatment 
residues  (however,  as  noted  above,  the 
Agency  is  working  to  develop  a 
quantitative  threshold  for  reactive 
sulfides).  The  Agency  solicits  waste 
characterization  and  treatment  data  that 
could  potentially  be  used  to  develop 
concentration-based  treatment 
standards  for  these  wastes. 

(3)  Explosives  subcategory.  D003 
wastes  in  the  Explosives  subcategory 
are  by  definition  those  wastes  that  are 
capable  of  detonation  or  explosive 
reaction  under  various  conditions,  or  are 
forbidden.  Qass  A.  or  Class  B 
explosives  (according  to  49  CFR  173.52, 
173.53,  and  173.88  respectively).  These 
wastes  have  typically  been  identified  as 
being  generated  by  the  explosives 
industry  and  by  the  U.S.  Department  of 
Defense.  While  these  wastes  are  not 
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generated  as  frequently  as  the  Reactive 
Cyanides,  they  are  generated  more  often 
than  all  other  Reactive  subcategories. 
Explosives  are  already  subject  to  special 
requirements  prior  to  disposal  in 
landfdls.  surface  impoundments,  and 
waste  piles  under  existing  regulations. 
These  explosive  wastes  are  not  typically 
placed  in  most  types  of  land  disposal 
units;  rather,  they  are  treated  by  either 
open  burning,  open  detonation,  or 
incineration  in  specially  designed  units. 
Such  treatment  is  expected  to 
permanently  remove  the  explosive 
characteristic  of  this  D003  waste. 

Incineration  also  appears  to  be  an 
applicable  technology,  so  long  as  the 
incineration  units  must  be  ijpecially 
designed  and  fitted  with  explosion-proof 
equipment.  Such  units  are  not  typically 
found  at  commercial  incineration 
facilities.  The  Agency  is  aware  that 
these  types  of  units  are  currendy  used 
by  the  Department  of  Defense  to  treat 
explosive  wastes,  and  there  appears  to 
be  a  decrease  in  reliance  on  open 
detonation.  Ehie  to  the  large  number  of 
explosive  formulations  and  the 
difference  in  applicable  treatments  (see 
Department  of  the  Army  Technical 
Manual  TM9-1300-214,  Military 
Explosives]  the  Agency  is  proposing  a 
general  standard  of  "Deactivation  as  a 
Method  of  Treatment"  for  the  D003 
Explosives  subcategory.  By  establishing 
this  standard,  the  Agency  is  allowing 
the  regulated  community  to  use  that 
treatment  technology  (e.g.,  incineration, 
chemical  deactivation)  that  best  fits  the 
type  of  explosive  waste.  The  Agency 
believes  this  is  an  appropriate  approach 
for  these  wastes  since  the  hazardous 
characteristic  is  based  on  imminent 
hazard  (i.e..  explosivity)  rather  than  on 
other  criteria  such  as  levels  of 
hazardous  constituents,  and  that 
technologies  exist  that  can  completely 
remove  this  characteristic.  A  more 
complete  discussion  of  the  implications 
of  this  standard  is  presented  in  section 
III.A.4.a.(2.)  above,  as  well  as  an 
alternative  proposed  standard  for 
wastes  in  this  subcategory.  (See  also  the 
Background  Document  for  Characteristic 
Wastes  for  more  information  on 
explosive  waste  characterization.) 

(4)  Water  Reactive  and  Other 
Reactives  Subcategories.  D003  wastes  in 
the  Water  Reactive  or  Other  Reactives 
subcategories  can  be  either  organic  or 
inorganic.  Water  Reactive  D003  wastes 
are  either  very  reactive  with  water,  or 
can  generate  toxic  or  explosive  gases 
with  water.  These  reactions  are  usually 
very  vigorous  and  therefore  difficult  to 
control.  Wastes  in  both  of  these 


subcategories  are  generated  on  a 
sporadic  basis  and  generally  in  low 
volumes.  These  wastes  are  not  typically 
placed  in  land  disposal  units  nor  are 
they  placed  in  surface  impoundments 
due  to  their  violent  reactivity. 

The  Agency  has  information  that 
suggest  that  some  water  reactives  are 
being  open  detonation.  It  is  theorized 
that  the  reactive  organic  constituents 
are  destroyed  by  the  explosion,  and  the 
reactive  inorganic  constituents  form  less 
hazardous  oxides  or  react  with  other 
chemicals  in  the  explosion  (such  as 
moisture  from  the  air). 

In  today's  notice,  the  Agency  is 
proposing  a  general  standard  of 
"Deactivation  as  the  Method  of 
Treatment"  for  the  D003  Water 
Reactives  and  Other  Reactives 
subcategories.  The  Agency  believes  this 
is  an  appropriate  approach  for  these 
wastes  since  the  hazardous 
characteristic  is  based  on  imminent 
hazard  (i.e.,  potential  violent  reactions 
with  water)  rather  than  on  other  criteria 
such  as  levels  of  hazardous  constituents, 
and  that  technologies  exist  that  can 
completely  remove  these  reactive 
characteristics.  A  more  complete 
discussion  of  the  implications  of  this 
standard  is  presented  in  section 
III.A.4.a.(2.)  above,  as  well  as  an 
alternative  proposed  standard  for 
wastes  in  these  subcategories. 

(5)  Treatment  of  Reactive  Wastes 
Does  Not  Automatically  Include 
Dilution.  As  discussed  with  respect  to 
ignitable  wastes,  EPA  is  proposing  to 
classify  dilution  that  removes  a 
prohibited  waste's  characteristic  as 
impermissible  in  certain  circumstances 
(see  section  III.D.  below).  This  part  of 
the  preamble  addresses  why  dilution  of 
reactive  wastes  should  not 
automatically  be  considered  to  be  a 
legitimate  form  of  treatment. 

For  reactive  wastes  that  contain 
cyanide  or  sulfides,  the  dilution 
prohibition  should  clearly  apply  for  the 
same  reason  that  it  applies  to  any  toxic 
waste.  Indeed,  the  legislative  history  to 
the  treatment  standard  provision  states 
specifically  that  cyanides  should  be 
destroyed.  130  Cong.  Rec.  S  9178-79 
(July  25, 1984)  (statement  of  Sen. 
Chafee).  With  respect  to  other  reactive 
wastes,  most  cannot  be  diluted  without 
violent  reaction  so  that  dilution  is  not  a 
viable  management  alternative  in  any 
event.  It  thus  is  the  Agency's  view  that 
dilution  is  not  automatically  a 
permissible  means  of  treating  reactive 
hazardous  wastes. 


BOAT  iREATMErfT  Standards  for  [X)03 
Reactive  Cyanides  261 .23(a)(5) 

[  Nonwastewaters  ] 


Regulated  constituent 


Cyanides  (TotaO 

Cyanides  (Amenable).. 


Maximum  for 

any  single 
grab  sample. 

total 

composition 

(mg/kg) 


110 
9.1 


BOAT  Treatment  Standards  for  D003 
Reactive  Cyanides  261.23(a)(5) 

[Wastewaters] 


Regulated  constituent 


Cyanides  (Total) 

Cyanides  (Amenable).. 


Maximum  for 

any  single 
grab  samjsle, 

total 

composition 

(mg/l) 


1.9 
0.10 


BOAT  Treatment  Standards  for  D003 
Reactive  Sulfides  261.23(a)(5) 


Alkaline  ctikxination,  chemical  oxidation,  or 

lnctr)eration  lollowed  t}y  preoprtation  to  insoluble 

sulfates  as  mettiods  of  treatment 


BOAT  Treatment  Standards  for  DC03 
Explosives.  Water  Reactives,  and 
OTHER  Reactives  261.23(a)(6), 
261.23(a)(2)  Through  (4),  and 
261.23(a)(1)  Respectively 

Deactivation  as  a  mettiod  of  treatment 


e.  Effect  of  Treatment  Standards  on 
Disposal  Provisions  in  40  CFR  264  and 
265  for  Ignitable  and  Reactive  Wastes. 
Management  practices  have  been 
established  for  ignitable  and  reactive 
wastes  in  surface  impoundments,  waste 
piles,  land  treatment  units,  and  landfills 
(see  40  CFR  264.229,  264.256,  264.281, 
and  264.312,  as  well  as  265.229,  265.256, 
265.281,  and  265.312).  When  finalized, 
the  treatment  standards  proposed  today 
for  ignitable  (DOOl)  and  reactive  (D003) 
wastes  will  supersede  the  above- 
mentioned  provisions  and  exclusions  for 
permissible  land  disposal  of  these  waste 
outlined  in  Part  264  and  265;  therefore, 
the  Agency  is  proposing  to  amend  these 
sections  to  refiect  the  new  regulations  in 
Part  268.  Facilities  handling  ignitable 
and  reactive  wastes  will  have  to  comply 
with  the  promulgated  treatment 
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standards  for  these  wastes  in  order  to 
land  dispose  them. 

f.  UandP  Wastes  That  are 
Potentially  Reactive.  These  wastes  were 
grouped  together  because  they  are  either 
highly  reactive  or  explosive,  or  they  are 
polymers  that  tend  to  be  highly  reactive. 
These  wastes  pose  a  significant  risk 
during  handling  due  to  their  reactivity; 
this  is  reflected  in  the  fact  that  there  are 
no  standard  SW-846  methods  for 
analyzing  reactivity.  Because  of  the 
difficulties  in  handling  and  analyzing 
these  wastes,  the  Agency  is  proposing 
treatment  standards  expressed  as 
required  methods  of  treatment  (thus 
eliminating  the  need  to  analyze 
treatment  residues). 

The  Agency  investigated  several 
options  for  developing  treatment 
standards  for  these  wastes,  including 
incineration,  open  burning,  open 
detonation,  and  chemical  deactivation. 
Most  of  these  wastes  are  currently 
managed  by  incineration.  Other  wastes 
included  in  this  group  can  be  recovered 
or  recycled. 

For  the  purpose  of  BDAT 
determinations,  the  Agency  has 
identified  four  subcategories  according 
to  similarities  in  treatment,  chemical 
composition,  and  structure.  These 
groups  are:  (1)  Incinerable  Reactive 
Organics  and  Hydrazine  Derivatives;  (2) 
Incinerable  Inorganics;  (3)  Fluorine 
Compounds;  and,  (4)  Recoverable 
Metallics.  The  discussion  of  the 
treatment  standards  applicable  to  each 
subcategory  are  as  follows. 

(1)  Incinerable  Reactive  Organics  and 
Hydrazine  Derivatives. 

P009 — Ammonium  picrate 

P081 — Nitroglycerin 

P112 — Tetranltromethane 

U023— Benzotrichloride 

U09e — a,a-Dimethyl  benzyl  hydroperoxide 

U103— Dimethyl  sulfate 

U160 — Methyl  ethyl  ketone  peroxide 

P068— Methyl  hydrazine 

U086— N.N-Diefhylhydrazine 

U09ft— 1.1-Dimethylhydrazine 

U099— 1.2-Dimethylhydrazine 

U109— 1,2-Diphenylhydrazine 

U133— Hydrazine 

Incineration  represents  BDAT  for  the 
wastes  in  this  treatability  group.  Data 
indicate  that  these  wastes  are  currently 
incinerated  by  commercial,  as  well  as 
military  facilities.  The  Agency  does  not 
believe,  however,  that  concentration- 
based  treatment  standards  based  on 
incineration  can  be  established  for  these 
wastes  at  this  time.  The  major  problems 
in  establishing  concentration-based 
standards  for  these  wastes  are:  (1)  EPA 
does  not  currently  have  an  analytical 
method  for  measuring  many  of  these 
wastes  in  treatment  residues;  and  (2) 
where  the  Agency  does  have  methods. 


there  are  no  data  available  on  the 
treatment  of  these  chemicals.  In  cases 
when  there  is  no  verified  analytical 
method  for  a  particular  waste,  EPA  tries 
to  find  an  appropriate  measurable 
surrogate  or  indicator  compound; 
however,  no  constituent  has  been 
identified  in  these  wastes  that  could  be 
used  as  a  surrogate  or  indicator 
compound.  (See  section  in.A.l.h.(2)  for  a 
detailed  discussion  of  analytical 
problems.) 

One  of  the  specific  problenis 
encountered  in  analysis  of  P068,  P112, 
U023,  U098.  U099.  and  U103  is  that  these 
wastes  break  down  quickly  in  water 
(hydrolyze)  and  that  the  analysis  of 
wastewater  forms  of  these  wastes  is 
very  difficult  as  well  as  often  hazardous 
due  to  the  intensity  of  the  reaction.  See 
further  discussion  on  the  impact  of 
instability  in  water  on  the  development 
of  treatment  standards  in  section 
III.A.l.h.(2.)(c.)  of  today's  notice.  In 
addition,  the  Agency  lacks  data  on  what 
effects  the  hydrolysis  products  would 
have  on  the  environment.  Besides, 
verified  analytical  methods  do  not 
currently  exist  for  the  quantification  of 
these  hydrolysis  products  in  treatment 
residues. 

Another  analytical  problem  is  created 
because  P081  wastes  are  only 
quantifiable  by  HPLC  methods  (Note: 
EPA  rejects  HPLC  methods  for  waste 
treatment  residual  matrices  for  reasons 
discussed  in  section  III.A.2.h.(2.)(a.).)  In 
addition,  there  are  no  verified  SW-846 
analytical  methods  for  measuring  P009 
and  U133  in  treatment  residues. 

These  analytical  problems  preclude 
setting  concentration-based  treatment 
standards.  The  Agency  is  thus  proposing 
'Thermal  Destruction"  (e.g., 
incineration)  as  a  required  method  of 
treatment  for  the  nonwastewater  forms 
of  these  U  and  P  wastes.  Although  there 
is  an  SW-846  method  for  U109,  the 
Agency  is  not  proposing  a  numerical 
standard  for  this  waste  since  it  is  very 
similar  to  P068,  U086,  U098,  U099,  and 
U133  (all  are  hydrazine  compounds)  and 
it  is  the  Agency's  belief  that  thermal 
destruction  will  be  effective  treatment 
for  this  waste. 

The  Agency  is  proposing  "Carbon 
Adsorption"  as  a  required  method  of 
treatment  for  the  wastewater  forms  of 
this  group  of  U  and  P  wastes. 
Wastewater  forms  of  these  wastes  can 
easily  be  adsorbed  due  to  the  branched 
and  ionic  nature  of  their  structures. 
Aiter  adsorption  (and  before  disposal) 
the  contaminated  carbon  must  be 
incinerated  (in  compliance  with  the 
proposed  treatment  standard  for 
nonwastewaters). 

Data  indicate  that  some  of  these 
wastes  (i.e.,  P068)  can  be  treated  by 


ozone/ultraviolet  light  oxidation.  For 
complete  removal  and  destruction  of 
these  wastes  from  wastewaters, 
however,  ozone/ultraviolet  light 
oxidation  must  be  followed  by  carbon 
adsorption  in  order  to  meet  the 
treatment  standard  when  it  is 
promulgated. 

The  Agency  is  unaware  of  any 
alternative  treatment  or  recycling 
technologies  that  have  been  examined 
specifically  for  these  U  and  P  wastes 
and  is,  therefore,  soliciting  data  and 
comments  on  such  technologies.  In  any 
cast,  today's  proposed  treatment 
standard  does  not  preclude  recycling 
(provided  the  recycling  does  not  involve 
burning  as  fuel  or  is  not  a  use 
constituting  disposal;  see  §  261.33,  first 
sentence). 

f2)  Incinerable  Inorganics. 
P006 — Aluminum  phosphide 
P096— Phosphine 
P105 — Sodium  azide 
P122— Zinc  phosphide  «10%) 
U135 — Hydrogen  sulfide 
U189 — Phosphorus  sulfide 
U249— Zinc  phosphide  (<10%) 

These  wastes  were  grouped  together 
because  they  consist  of  compounds 
containing  only  inorganics  such  as 
sulfur,  nitrogen,  phosphorous,  and 
metals.  Data  indicate  that  these  wastes 
are  currently  being  incinerated  by  some 
commercial  facilities.  The  Agency  does 
not  believe,  however,  that  numerical 
treatment  standards  based  on 
incineration  can  be  established  for  these 
wastes  at  this  time.  The  major  problem 
in  establishing  concentration-based 
standards  for  these  wastes  is  that  EPA 
does  not  currently  have  an  analytical 
method  for  measuring  these  wastes  in 
treatment  residues.  In  cases  when  there 
is  no  analytical  method  for  a  particular 
waste,  EPA  tries  to  find  an  appropnate 
measurable  surrogate  or  indicator 
compoimd:  however,  no  constituent  has 
been  identified  in  these  wastes  that 
could  be  used  as  a  surrogate  or  indicator 
compound  for  nonwastewaters.  See 
section  III.A.l.h.(2.)  for  a  detailed 
discussion  of  analytical  problems. 

One  of  the  specific  problems 
encountered  in  analysis  of  P006  and 
P105  is  that  these  wastes  break  down 
quickly  in  water  (hydrolyze),  making  the 
analysis  of  wastewater  forms  of  these 
wastes  very  difficult.  In  addition,  SW- 
846  analytical  methods  do  not  exist  for 
P105  and  U189.  In  today's  rule  the 
Agency  is  proposing  a  treatment 
standard  of  "Thermal  Destruction"  for 
the  nonwastewater  forms  of  these 
wastes.  While  these  wastes  are 
inorganic,  thermal  destruction  will 
convert  these  reactive  and  acutely  toxic 
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materials  to  less  toxic,  nonreactive 
inorganic  oxides.  However,  these 
wastes  will  probably  contain  high 
concentrations  of  sulfur  and 
phosphorous  when  discarded  as  off-spec 
products,  making  their  treatment  more 
difficult.  Incineration  of  these  wastes 
will  require  the  use  of  air  pollution 
control  equipment  capable  of  controlling 
the  emissions  of  phosphorous  and  sulfur 
to  acceptable  levels  (see  the  discussion 
of  this  issue  as  it  relates  to  organo- 
nitrogens  and  organo-sulfur  U  and  P 
wastes  in  section  IIl.A.3.g.). 

For  wastewater  forms  of  P006.  P096, 
P122.  U135.  U189.  and  U249,  the  Agency 
is  proposing  a  standard  of  "Chemical 
Oxidation  Followed  by  Precipitation  as 
Insoluble  Salts".  For  the  wastewater 
forms  of  P105,  the  Agency  is  proposing 
"Chemical  Oxidation"  as  a  method  of 
treatment  because  the  sodium  azide 
forms  sodium  ions  in  solution  rather 
than  forming  salts. 

The  Agency  is  currently  unaware  of 
any  alternative  treatment  or  recycling 
technologies  that  have  been  examined 
specifically  for  these  wastes  and  sohcits 
data  and  comments  on  these.  The 
proposed  rule,  in  any  case,  does  not 
preclude  recycling  (provided  the 
recycling  does  not  involve  burning  as 
fuel  or  is  not  a  use  constituting  disposal; 
see  §  261.33.  first  sentence). 

(3)  Fluorine  Compounds. 
P056— Fluorine 

Ul  34— Hydrofluoric  Acid 

These  wastes  were  grouped  together 
because  of  their  physical  form  and 
because  they  contain  fluorine.  Both  of 
these  chemicals  may  be  generated  as 
gases  (although  U134  is  often  generated 
as  an  aqueous  acid).  Both  of  these 
chemicals  are  also  highly  reactive  and 
highly  corrosive. 

The  Agency  is  proposing  a  treatment 
standard  of  "Solubilization  in  Water 
Followed  by  Precipitation  as  Calcium 
Fluoride"  as  a  method  for  the 
nonwastewater  form  of  these  wastes, 
based  on  the  chemical  properties  of 
aqueous  fluoride  ions  and  the 
insolubility  of  calcium  fluoride.  The 
Agency  is  also  proposing  that  recovery 
as  an  alternative  specified  method.  The 
Agency  is  requesting  comments  and 
data  on  these  options. 

The  Agency  has  recently  collected 
data  for  the  wastewater  forms  of  these 
wastes  (see  BDAT  Background 
Document  for  Wastewaters  Containing 
BDAT  List  Constituents  in  the  RCRA 
Docket).  Based  on  these  data,  the 
Agency  is  proposing  a  concentration- 
based  treatment  standard  of  35  mg/1. 

(4)  Recoverable  MetaUics. 
P015 — Beryllium  dust 
P073— Nickel  carbonyl 


P087 — Osmium  tetroxide 

The  Agency  has  identified  the  wastes 
in  this  group  as  metal  wastes  that  have 
a  high  potential  for  recovery.  Because 
there  are  so  little  data  on  these  wastes, 
characterization  is  very  difficult.  All  the 
wastes  in  this  group  contain  metallic 
elements  (i.e.,  beryllium,  osmium,  and 
nickel)  that  can  be  recovered  due  to 
their  high  economic  value.  Information 
available  to  the  Agency  indicates  that 
recovery  of  these  metallic  elements  from 
these  waste  is  feasible  and  is  currently 
practiced.  The  Agency  is  proposing  a 
standard  of  "Recovery  as  a  Method  o' 
Treatment"  for  both  nonwastewater  and 
wastewater  forms  of  these  wastes.  At 
this  time  the  Agency  is  not  aware  of  any 
treatment  alternative  applicable  to  these 
wastes  and  is  soliciting  comments  and 
information  that  may  help  to  identify 
alternative  treatment. 

BDAT  TREATMErfT  Standards  for 
P009.  P068.  P081.  P112.  U023.  U086, 
U096.  U098.  U099,  U103.  U109.  U133. 
AND  U160 

[Nonwastewatefs] 
Thermal  Destruction  as  a  Mettxxl  of  Treatment 


BDAT  Treatment  Standards  for 
P009.  P068.  P081,  P1 12.  U023.  U086. 
U096.  U098.  U099.  U103.  U109.  U133, 
AND  U160 

[Wastewaters] 


Incineration  or  Carton  Adsorption  as  MettKxls  of 
Treatment 


BDAT  Treatment  Standards  for 
P006.  P096.  P105.  P122.  U135.  U189. 
AND  U249 

[Wastewaters] 

Ctfemical  Oxidation  Followed  (>y  FYeciprtation  as 
Insoluble  Salts  as  a  Method  of  Treatment 


BDAT  Treatment  Standards  for 
P006.  P096.  P105.  P122.  U135.  U189. 
AND  U249 

[  Nonwastewaters] 
Thermal  Destruction  as  a  Method  o(  Treatment 


BDAT  Treatment  Standards  for 
P015,  P073,ANdP087 

Recovery  as  a  Method  of  Treatmem 


BDAT  Treatment  Standards  for 
P056ANDU134 

[Norrwastewaters] 

SolubMization  in  Water  Follovved  by  Precipitation  as 

Calcium  Fuoride:  or  Recovery  as  Methods  of 

Treatmem 


BDAT  Treatment  Standards  for 
P056AND134 

[Wastewaters] 


Regulated  constituent 

Maximom 

for  any 

single  grab 

sample, 

total 

composition 

(mg/O 

Ftuoride 

36 

5.  Proposed  Treatment  Standards  for 
Metal  Wastes — a.  Introduction.  Metal 
wastes  are  hazardous  wastes  containing 
metallic  compotmds  such  as  metallic 
salts,  organometallics.  and  bimetallic 
compounds.  Certain  K,  U,  and  P  wastes 
were  listed  specifically  for  the  presence 
of  metallic  compounds.  Additionally,  a 
waste  can  be  identified  as  an  EP  toxic 
characteristic  waste  based  on  the 
concentration  of  one  of  eight  different 
metals  (see  40  CFR  261.24).  Paraphrasing 
the  criteria  in  40  CFR  261.24.  a  waste 
exhibits  the  characteristic  of  EP  toxicity 
if  the  extract  from  the  EPA-specified 
extraction  procedure  (EP)  contains 
arsenic,  barium,  cadmium,  chromium, 
lead,  mercury,  selenium,  or  silver  at  a 
concentration  equal  to  or  greater  than 
the  levels  presented  in  Table  I — 
Maximum  Concentration  of 
Contaminants  for  Characteristic  of  EP 
Toxicity. 

(1)  General  Characterization  of  Metal 
Wastes.  There  are  also  patterns 
encountered  in  characterizing  metal 
compounds  that  had  to  be  dealt  with  in 
order  to  propose  treatment  standards  for 
these  wastes.  Some  waste 
characterization  data  was  gathered  by 
EPA  in  the  National  Survey  of 
Treatment,  Storage,  Disposal,  and 
Recovery  Facilities  (the  TSDR  Survey); 
however,  the  major  source  of  waste 
characterization  data  was  the  National 
Survey  of  Hazardous  Waste  Generators 
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(the  Generator  Survey).  The  Generator 
Survey  was  statistically  designed  to 
represent  a  cross-section  of  all  major 
hazardous  waste  generators.  Results  of 
this  survey  have  been  used  to  develop 
today's  proposed  treatability  groups  and 
corresponding  treatment  standards 
whenever  possible.  (However,  one 
problem  encountered  was  that  the  U 
and  P  wastes  are  generated 
sporadically;  thus,  characterization  data 
on  the  U  and  P  forms  of  these  metal 
wastes  are  limited.) 

Results  of  the  Generator  Survey 
indicate  that  many  metalbearing  wastes 
often  exhibit  another  characteristic  such 
as  reactivity,  or  contain  concentrations 
of  other  metals  above  their 
characteristic  levels.  For  example,  P065 
(mercury  fuhrinate)  exhibits  the 
characteristic  of  reactivity  which  must 
be  removed  prior  to  land  disposal. 
Another  example  is  that  of  P114 
(thaUium  selenite),  where  proposed 
treatment  standards  address  both  total 
thallium  and  total  selenium.  If  metal 
wastes  exhibit  multiple  characteristics, 
treatment  must  address  each 
characteristic  (including  the 
characteristic  of  EP  toxicity  for  each 
metal  where  a  waste  is  EP  toxic  for  a 
number  of  metal  constituents),  in 
addition  to  the  primary  metal 
constituent.  Generally,  this  requirement 
presents  no  problem  in  that  most  metals 
are  amenable  to  conventional  metal 
hydroxide  or  sulfide  precipitation  and 
stabilization.  There  are  problems, 
however,  asscciated  with  arsenic, 
barium,  selenium,  and  mercury.  These 
metals  are  discussed  separately  in 
subsequent  sections  due  to  their  unique 
chemistries. 

There  are  certain  analytical 
difficulties  associated  with  metal 
compounds  that  EPA  had  to  deal  with  in 
order  to  propose  treatment  standards  for 
these  wastes.  Analytical  methods  are 
capable  of  measuring  the  concentration 
of  a  specific  toxic  metal  in  a  waste. 
There  is  no  way,  however,  to  measure 
the  concentration  of  a  specific  metallic 
compound  (e.g.,  a  metal  salt).  For 
example,  given  a  mixture  of  chromium 
nitrate  and  chromium  sulfate,  analytical 
methods  will  measure  chromium  but  will 
not  determine  whether  it  is  in  the  sulfate 
or  nitrate  form.  Further  complications  in 
identifying  the  specific  metallic 
compound  arise  because  many  of  these 
compounds  will  dissociate  in  water. 
Therefore,  treatment  standards  for 
metallic  compounds  are  based  on  a 
quantitative  analysis  for  the  metal 
constituent  only,  and  not  on  the  metallic 
salt.  The  Agency  bn'ieves  that  by 
regulating  the  metal,  the  primary  toxic 
hazard  associated  with  these  metallic 


compounds  will  be  controlled.  For 
example,  the  Agency  believes  that  by 
regulating  total  chromium  in  U032 
(calcium  chromate),  the  hazards 
associated  with  that  waste  will  be 
addressed.  The  Agency  requests 
comment  on  whether  it  is  appropriate  to 
regulate  only  the  toxic  metal 
constituents  in  these  wastes. 

(2)  Development  of  Treatment 
Standards  for  Metals.  Most  metal 
wastes  are  generated  in  inorganic 
matrices  such  as  inorganic  solutions, 
wastewater  treatment  sludges,  or 
incinerator  ash-type  residues.  These 
wastes  are  typically  amenable  to 
conventional  treatment  such  as  metal 
hydroxide  or  sulfide  precipitation  and 
stabilization.  Metal  wastes  may  be 
present  however,  in  complex  matrices 
such  as  contaminated  soil  or  have 
significant  quantities  of  organic 
constituents.  Stabilization  techniques 
may  not  always  be  effective  treatment 
for  these  organometallic  wastes; 
therefore,  incineration  is  typically 
required  to  destroy  the  organic 
constituents  prior  to  recovery  or 
stabilization. 

In  today's  notice,  the  Agency  is 
proposing  treatment  standards  for  many 
of  the  D,  F,  K,  U,  or  P  wastes  expressed 
as  concentrations  of  specific  metals. 
Performance  data  are  available  from 
treatment  of  various  F  and  K  wastes 
which  contain  these  metals. 
Characterization  data  on  many  of  these 
metal  wastes  are  limited,  and  therefore, 
the  Agency  is  proposing  treatment 
standards  for  many  metal-bearing 
wastes  based  on  a  transfer  of 
performance  data  from  other  wastes 
containing  these  metals  having  similar 
waste  characteristics.  The  Agency  is 
soliciting  comment  on  these  transfers  for 
metal  wastes. 

The  Agency  is  proposing  treatment 
standards  for  the  characteristic  metals 
expressed  as  concentration-based 
standards  or  as  required  methods  of 
treatment.  Consistent  with  the 
discussion  in  preamble  section  III.C,  the 
Agency  is,  in  some  cases,  proposing 
concentration-based  treatment 
standards  lower  than  the  characteristic 
levels.  In  other  cases,  the  Agency  is 
specifying  a  method  of  treatment.  EPA 
could  possibly  develop  concentration- 
based  treatment  standards,  however,  if 
commenters  submit  data  supporting 
such  an  action.  The  preamble  sections 
that  follow  contain  summaries  of  the 
Agency's  initial  conclusions.  More 
detailed  information  is  contained  in  the 
Background  Document  for  each  metal. 

(3)  Relationship  to  California  List 
Prohibitions.  There  is  regulatory  overlap 
between  the  statutory  levels  in  e^ect  for 


California  list  metals  and  the  treatment 
standards  for  characteristic  metal 
wastes  being  proposed  today.  The 
Agency  has  stated  in  previous 
rulemakings  (see  52  FR  25773  (July  7, 
1987);  and  53  FR  31187  (August  17, 1989)) 
that  in  cases  where  there  is  regulatory 
overlap,  the  more  waste-specific 
treatment  standard  appUes. 

The  Agency  is  today  proposing 
treatment  standards  for  characteristic 
EP  toxic  metal  wastes.  The  proposed 
concentration-based  wastewater  and/or 
nonwastewater  treatment  standards, 
when  promulgated,  will  supercede  the 
California  list  statutory  levels  for  these 
metals  because  they  are  more  specific. 
The  California  list  statutory  levels  will 
continue  to  apply  to  the  land  disposal  of 
liquid  hazardous  wastes  containing 
nickel  and  thallium  (except  for  those  F, 
K,  U.  or  P  listed  wastes  for  which 
treatment  standards  for  nickel  and/or 
thallium  are  promulgated)  because  these 
toxic  metals  are  currently  not  covered 
by  the  EP  toxicity  test.  (See  also  section 
III.M.  below  dealing  with  the  issue  of 
continued  applicability  of  California  hst 
prohibitions  including  during  national 
capacity  variance  periods.) 
b.  Arsenic  and  Selenium 
D004 — EP  toxic  for  arsenic 
DOlO — EP  toxic  for  selenium 
K031 — ^By-product  salts  generated  in  the 
production  of  MSMA  and  cacodylic 
acid. 
K084 — Wastewater  treatment  sludges 
generated  during  the  production  of 
veterinary  pharmaceuticals  from 
arsenic  or  organo-arsenic  compounds. 
KlOl — Distillation  tar  residues  from  the 
distillation  of  aniline-based 
compounds  in  the  production  of 
veterinary  pharmaceuticals  from 
arsenic  or  organo-arsenic  compounds. 
K102 — Residue  from  the  use  of  activated 
carbon  for  decolorization  in  the 
production  of  veterinary 
pharmaceuticals  from  arsenic  or 
organo-arsenic  compounds. 
POlO — Arsenic  acid 
POll — Arsenic  (V)  oxide 
P012— Arsenic  (III)  oxide 
P036— Dichlorophenylarsine 
P038 — Diethylarsine 
P103 — Selenourea 
P114  Thallium  selenite 
U136  Cacodylic  acid 
U204 — Selenious  acid 
U205 — Selenium  disulfide 

These  wastes  are  grouped  together 
because  they  all  contain  either  arsenic 
or  selenium  as  the  primary  hazardous 
constituent.  The  Agency  considers 
arsenic  and  selenium  to  be  in  the  same 
general  treatability  group  due  to 
similarities  in  their  chemical  behavior. 
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Although  arsenic  and  selenium  exhibit 
positive  valence  states,  they  show  little 
tendency  to  exist  as  solitary  cationic 
species  in  aqueous  matrices.  Arsenic 
and  selenium  typically  exist  in  aqueous 
conditions  as  oxo-anions  (e.g.,  arsenic 
appears  primarily  as  anionic  arsenite 
(AsOj")  or  arsenate  (ASO4'')).  This 
behavior  is  important,  in  that  selection 
and  performance  of  treatment 
technologies  for  other  metals  are  based 
primarily  on  the  cationic  behavior  of  the 
metals  in  aqueous  conditions.  Thus, 
treatment  technologies  for  both 
wastewaters  ard  nonwastewaters 
containing  arsenic  and  selenium  are 
often  different  compared  to  wastes 
containing  only  other  metal  constituents. 
The  treatment  standards  presented  in 

•    today's  preamble  for  all  arsenic  and 
selenium  wastes  are  based  on  a  limited 
amount  of  treatment  data.  In  this  notice 
the  Agency  is  soliciting  data  on  the 
characterization  and  treatment  of 
wastes  containing  arsenic  or  selenium. 
Copies  of  any  additional  data  pertaining 
to  these  proposed  treatment  standards 
that  may  be  submitted  during  the  public 
comment  period  can  be  specifically 
requested  in  writing  by  identifying  the 
request  for  data  as  "Additional  data  on 

/    treatment  of  arsenic  and  selenium — 
Section  III.A.S.b.".  See  section  III,A.l.i. 
of  today's  preamble  for  additional 
information  on  procedures  for 
requesting  additional  data  on  speciHc 
standards. 

(1)  Identification  of  BOAT  for 
Wastewaters.  When  evaluating 
treatment  technologies  to  establish 
wastewater  treatment  standards  for 
arsenic  and  selenium  wastes,  the 
Agency  believes  that  it  must  consider 
not  only  the  efficiency  of  removal  of 
these  metals  from  the  wastewater,  but 
also  the  physical  and  chemical  state  of 
the  arsenic  and  the  selenium  that  ends 
up  in  the  wastewater  treatment 
residues.  Wastewater  treatment  for 
most  metals  is  typically  based  on 
precipitation  with  anionic  species  such 
as  hydroxide  or  sulfide. 

Soluble  arsenic  species  have  been 
reported  to  be  removed  from 
wastewaters  by  using  lime  (calcium 
hydroxide)  as  a  precipitant,  resulting  in 
arsenic  precipitation  as  a  calcium  salt 
(calcium  arsenate)  rather  than  as  a 
hydroxide  as  is  typical  for  most  other 
metals.  Sulfide  precipitation  using 
sodium  sulfide  or  hydrogen  sulfide  as 
rea'^ents  has  also  been  reported  as  being 
paitiaily  effective  for  wastewaters 
containing  arsenic  in  the  form  of 
arsenates,  but  relatively  ineffective  for 
arsenites.  The  removal  of  arsenic 
through  the  addition  of  a  sulfide  is 
believed  to  be  the  result  of  a  chemical 


reaction  of  the  arsenate  anions  with  the 
sulfide  anions  thereby  converting  the 
arsenate  form  to  a  relatively  insoluble 
arsenic  sulfide.  While  calcium  arsenate 
is  slightly  soluble  in  water,  arsenic 
sulfide  is  practically  insoluble  in  water. 
Although  lime  may  be  effective  in 
precipitating  arsenic  from  wastewaters, 
sulfide  precipitation  should  result  in  a 
precipitate  that  is  less  soluble  in  water 
than  the  calcium  salt. 

To  further  complicate  matters,  while 
arsenic  sulHde  is  relatively  insoluble  in 
water  under  acid  conditions, 
information  indicates  that  the 
leachability  (i.e.,  solubility)  of  the 
arsenic  sulfide  increases  under  alkaline 
conditions.  Therefore,  the  decrease  in 
solubility  of  arsenic  sulfide  versus  the 
calcium  arsenate  must  be  balanced 
against  the  potential  for  leachability  of 
the  resulting  wastewater  treatment 
sludges  during  co-disposal  with  alkaline 
wastes  or  materials.  This  potential  for 
increased  leachability  under  these 
conditions  is  a  legitimate  concern,  in 
that  some  operators  of  hazardous 
landfills  co-dispose  all  "metal"  wastes 
and  it  is  tjrpical  practice  to  add  excess 
lime  to  prevent  migration  of  the  other 
metals  prior  to  disposal. 

The  Agency  solicits  comment  on 
whether  it  should  specify  the  use  of 
sulfide  as  the  precipitating  reagent  for 
all  wastewaters  containing  arsenic  as 
part  of  the  treatment  standard.  In  a 
similar  manner,  the  Agency  solicits 
comment  on  whether  it  should  establish 
disposal  requirements  under  40  CFR 
parts  264  and  265  for  all  arsenic  and 
selenium  wastewaters  that  would 
require  sulfide  precipitation  followed  by 
segregation  of  the  treatment  residuals 
from  alkaline  materials  (in  either 
monofills  or  separate  subcells  within  a 
landfill).  Such  a  requirement  would  be  a 
type  of  management  standard  designed 
to  prevent  co-disposal  of  incompatible 
wastes.  By  soliciting  comment,  EPA 
notes  that  these  proposed  requirements 
may  be  promulgated  as  additional 
requirements  to  meeting  the  proposed 
concentration-based  standards. 

Some  arsenic  and  selenium 
wastewaters,  such  as  those  from  wood 
preserving  operations,  may  require  more 
extensive  treatment  trains  in  order  to 
treat  hexavalent  chromium,  other 
metals,  and  organics  which  could 
possibly  interfere  with  the  treatment  of 
the  arsenic  or  selenium.  A  reduction 
step  for  hexavalent  chromium  and  an 
oxidation  step  (with  reagents  such  as 
hydrogen  peroxide  or  hypochlorite)  may 
be  necessary  to  treat  the  organics.  In 
addition,  complexed  organometallics 
which  may  be  present  will  probably 
have  to  be  oxidized  or  otherwise 


removed  prior  to  conversion  of  the 
metals  to  their  proper  valence  state  for 
further  metal  treatment  by  precipitation. 
However,  the  Agency  currently  lacks 
data  that  indicate  that  the  proposed 
concentration-based  standards  cannot 
be  achieved  for  these  types  of  wastes 
and  anticipates  that  pretreatment  steps 
such  as  hexavalent  chromium  reduction 
and  chemical  oxidation  of  organics 
could  remove  these  potential 
interferences.  This  is  further  supported 
by  the  fact  that  quantitative  analytical 
methods  for  arsenic  and  selenium  in 
waste  samples  include  such 
pretreatment  steps  to  remove  the 
interferences-during  analysis.  The 
Agency  specifically  solicits  comments 
on  the  applicability  of  these  and  other 
pretreatment  technologies  for  arsenic 
and  selenium  wastewaters  and  data  that 
indicate  the  achievability  of  the 
concentration-based  standards 
proposed  in  the  following  sections. 

(a)  Proposed  Standards  for  Arsenic- 
Containing  Wastewaters.  The  Agency 
has  data  on  precipitation  of  arsenic  from 
wastewaters  identified  as  D004  from  the 
veterinary  pharmaceutical  industry 
using  lime  followed  by  manganese 
sulfate  and  ferric  in  a  three  stage 
alkaline  process.  The  Agency  believes 
that  these  data  represent  a  matrix  that  is 
very  difficult  to  treat  since  it  consists  of 
a  mixture  of  organic  and  inorganic 
compounds,  including  organo-arsenicals 
and  inorganic  arsenic  compounds  in 
concentrations  up  to  1,600  ppm.  The 
data  show  that  this  three  stage  alkaline 
precipitation  process  provides  effective 
treatment  and  removal  of  arsenic  from 
these  wastewaters  because  it  reduces 
the  concentration  of  arsenic  in  the 
wastewater  to  levels  below  the 
characteristic  level  of  5.0  mg/1. 
Therefore,  the  Agency  is  proposing  two 
options  for  treatment  standards  for  D004 
wastewaters. 

Based  on  these  treatment  data,  the 
Agency  is  proposing  a  treatment 
standard  of  0.79  mg/1  arsenic  for  all 
D004  wastewaters.  The  Agency  believes 
that  these  wastes  represent  the  most 
difficult  to  treat  wastewaters.  As 
discussed  in  detail  in  section  III.C.  of 
today's  preamble,  the  Agency  has 
initially  determined  that  it  has  the 
authority  to  establish  freatment 
standards  below  the  characteristic  level 
for  these  wastes  or  at  least  to  make 
failure  to  treat  to  the  lower  level  a 
violation  of  section  3004(m).  The  Agency 
is  also  proposing  a  second  option  of 
limiting  the  treatment  standard  for  D004 
wastewaters  to  the  characteristic  level 
of  5.0  mg/1.  The  Agency  specifically 
solicits  comments  on  these  two  options. 


II 
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The  constituents  for  which  POlO,  POll, 
and  P012  wastes  are  listed  are  all 
inorganic  forms  of  arsenic.  The 
constituents  for  which  P036.  P038,  and 
U136  wastes  are  listed  are  all  organic 
forms  of  arsenic.  K031  and  K084  are 
typically  generated  as  process  wastes 
that  contain  mixtures  of  both  organic 
and  inorganic  forms  of  arsenic.  While  all 
of  these  wastes  are  typically  generated 
as  nonwastewaters,  the  Agency  expects 
that  wastewater  forms  of  these  wastes 
may  be  generated  from  incidental  spills 
or  from  the  treatment  process  itself  and 
thus  would  require  treatment  standards. 
The  Agency  expects  that  untreated 
wastewaters  will  be  more  dilute  than 
the  untreated  D004  wastewaters  that 
were  used  to  develop  the  treatment 
standards,  and  thus  would  be  expected 
to  be  less  difficult  to  treat.  Further, 
while  K031,  K084,  P036,  P038,  and  U136 
wastes  all  contain  organic  forms  of 
arsenic,  the  Agency  believes  that  they 
can  be  chemically  oxidized  (using 
peroxides,  permanganates,  persulfates, 
or  perchlorates)  to  destroy  the 
organometallic  bond  prior  to 
precipitation. 

The  Agency  is  proposing  to  transfer 
the  D004  performance  data  and 
concentration-based  treatment  standard 
of  0.79  mg/1  for  K031.  K084,  POlO,  POll, 
P012.  P036,  P038,  and  Ul3e  wastewaters. 
This  is  a  reasonable  approach  given 
that:  (1)  The  D004  wastewater  that  was 
tested  by  the  Agency  contained  organo- 
arsenicals  similar  in  structure  to  (or 
more  complex  than)  those  contained  in 
K031,  K084,  P036,  P038,  and  U138;  (2)  the 
D004  wastewater  also  contained 
inorganic  arsenic  compounds  similar  to 
those  contained  in  K031,  K084,  POlO, 
POll.  and  P012;  (3)  the  untreated 
wastewater  forms  of  these  wastes  are 
expected  to  be  more  dilute  than  the 
untreated  D004  wastewater  and  (4)  the 
performance  data  demonstrate  that  the 
arsenic  in  the  D004  wastewater  can 
effectively  be  removed. 

Additional  wastewater  treatment  data 
primarily  from  the  Agency's  Office  of 
Water  have  been  recently  analyzed  for 
incorporation  into  the  treatment 
standards  for  arsenic  wastewaters. 
These  data  include  the  treatment  of 
wastewaters  that  are  not  specifically 
listed  as  RCRA  hazardous  wastes,  but 
do  contain  many  of  the  corresponding  U, 
P,  and  metal  constituents.  While  these 
data  were  not  available  in  time  to 
incorporate  into  this  discussion  or  into 
the  background  document  for  these 
wastes,  these  data  are  being  placed  in 
the  administrative  record  for  today's 
notice.  Therefore,  the  Agency  is  not 
precluded  from  using  these  data  in 
promulgating  the  standards  for  these 


wastes.  Further  information  on  these 
data  can  be  found  in  section  III.A.l.h. 
(6.). 

An  alternative  standard  for  arsenic 
based  on  these  data  are  presented  in 
section  III.A.7.  of  today's  notice  for 
wastewater  forms  of  multi-source 
leachate.  This  standard  is  based  on 
single  step  chemical  precipitation 
process.  Thus,  the  Agency  is  proposing 
these  standards  as  alternative  standards 
for  wastewaters  for  which 
concentration-based  standards  based  on 
incinerator  scrubber  waters  have  been 
proposed  in  the  following  sections. 

(b)  Proposed  Standards  for  Selenium- 
Containing  Wastewaters.  The  Agency 
has  no  specific  treatment  data  on  RCRA 
hazardous  wastewaters  containing 
selenium.  However,  based  on  the 
similarities  in  chemical  behavior  of 
arsenic  and  selenium,  the  Agency  is 
proposing  to  extrapolate  the 
performance  data  for  arsenic  contained 
in  D004  wastewaters  to  the  selenium 
contained  in  DOlO  wastewaters  and  is 
thus  proposing  two  options  for  treatment 
standards  for  DOlO  wastewaters. 

Based  on  these  treatment  data,  the 
Agency  is  proposing  a  treatment 
standard  of  0.79  mg/1  selenium  for  all 
DOlO  wastewaters.  This  is  based  on  a 
level  of  treatment  achieved  for 
wastewaters  that  are  representing  the 
most  difficult  to  treat.  As  discussed  in 
detail  in  section  III.C.  of  today's 
preamble,  the  Agency  has  initially 
determined  that  it  has  the  authority  to 
establish  treatment  standards  below  the 
characteristic  level  for  these  wastes  or 
at  least  to  make  failure  to  treat  to  the 
lower  level  a  violation  of  Section 
30O4(m).  The  Agency  is  also  proposing  a 
second  option  of  limiting  the  treatment 
standard  for  DOlO  wastewaters  to  the 
characteristic  level  of  1.0  mg/1.  The 
Agency  solicits  comments  regarding  the 
fransfer  of  these  performance  data  to 
DQflO  wastewaters  and  is  specifically 
soliciting  additional  treatment  data  for 
wastewaters  containing  treatable  levels 
of  selenium  that  would  classify  the 
wastewaters  as  DOlO  prior  to  treatment. 

Similar  to  the  preceding  discussion 
and  the  discussion  for  U  and  P  arsenic 
wastewaters,  the  Agency  is  also 
proposing  to  transfer  the  E)004 
performance  data  for  arsenic  to  the 
selenium  in  P103,  P114,  U204.  and  U205 
wastewaters.  Thus,  the  treatment 
standard  for  these  wastewaters  is 
proposed  as  0.79  mg/1  selenium. 

Additional  wastewater  treatment  data 
primarily  from  the  Agency's  Office  of 
Water  have  been  recently  analyzed  for 
incorporation  into  the  treatment 
standards  for  selenium  wastewaters. 
These  data  include  the  treatment  of 


wastewaters  that  are  not  specifically 
listed  as  RCRA  hazardous  wastes,  but 
do  contain  many  of  the  corresponding  U, 
P,  and  metal  constituents.  While  these 
data  were  not  available  in  time  to 
incorporate  into  this  discussion  or  into 
the  background  document  for  these 
wastes,  these  data  are  being  placed  in 
the  administrative  record  for  today's 
notice.  Therefore,  the  Agency  is  not 
precluded  from  using  these  data  in 
promulgating  the  standards  for  these 
wastes.  Further  information  on  these 
data  can  be  found  in  section 
m.A.l.h.(8.). 

An  alternative  standard  for  selenium 
based  on  these  data  are  presented  in 
section  III.A.7.  of  today's  notice  for 
wastewater  forms  of  multi-source 
leachate.  This  standard  is  also  based  on 
single  step  chemical  precipitation 
process.  Thus,  the  Agency  is  proposing 
these  standards  as  alternative  standards 
for  wastewaters  for  which 
concentration-based  standards  based  on 
incinerator  scrubber  waters  have  been 
proposed  in  the  following  sections. 

(2)  Identification  of  BOAT  for 
Nonwastewaters.  The  success  of 
conventional  stabilization  processes  for 
hazardous  wastes  containing  metals  is 
due  partly  to  the  ability  of  the  alkaline 
cementitious  reagents  to  chemically 
bind  the  cationic  metal  species.  The 
Agency  attempted  pozzolanic 
stabilization  of  K031  nonwastewaters 
that  contained  relatively  high 
concentrations  of  arsenic  (133,000  ppm). 
The  resultant  data  indicate  that  in  some 
cases  arsenic  leachability  from  the 
treated  residues  was  10%  higher  than 
that  from  the  untreated  wastes.  The 
increase  in  arsenic  leachability  after 
stabilization  is  probably  due  to  the 
anionic  character  of  the  arsenic 
complexes  that  may  be  present  in  the 
waste,  the  inapplicability  of 
stabilization  processes  to  anionic  metal 
species,  and  to  the  probable  increase  in 
solubility  of  some  forms  of  arsenic  at 
higher  pH.  This  increase  in  leachability 
appears  to  indicate  that  the  arsenic  is 
not  being  chemically  bound  by  the 
conventional  stabilization  reagents  that 
were  chosen  for  examination. 

Some  data  indicate  that  cementitious 
or  pozzolanic  stabilization  of  wastes 
containing  low  concentrations  of  arsenic; 
can  be  performed.  These  stabilization 
data  using  cement,  lime,  and  other 
proprietary  binder  mixtures  are 
inconclusive  in  demonstrating 
stabilization  of  arsenic.  Although  the 
amount  of  leachable  arsenic  is 
sometimes  reduced,  the  results  are  not 
reproducible  and,  in  some  cases,  can  be 
attributed  to  dilution  with  the  binders 
(high  binder  to  waste  ratios).  While  the 
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Agency  has  not  fully  investigated  these 
potential  problems  in  solidification  for 
high  concentrations  of  selenium,  the 
Agency  believes,  based  on  selenium's 
chemical  similarities  to  arsenic,  that 
these  same  complications  will  occur. 

Some  data  also  indicate  that  asphalt 
stabilization  of  inorganic,  low  level 
arsenic  waste  can  be  performed,  and 
may  be  especially  appropriate  for 
stabilizing  arsenic  in  waste  matrices 
containing  other  metals,  because 
cementitious  stabilization  may  increase 
the  arsenic  leachability.  The  two  major 
concerns  the  Agency  has  regarding  the 
application  of  this  technology  to  arsenic 
and  selenium  wastes  are:  (1)  the 
possibility  that  hazardous  organic 
constituents  (such  as  polynuclear 
aromatic  hydrocarbons)  that  may  be 
present  in  the  asphalt  itself  will  leach; 
and  (2)  the  lack  of  performance  data  on 
this  technology  for  arsenic  and  selenium 
wastes.  An  analysis  of  a  TCLP  extract 
from  a  sample  of  asphalt  binder  showed 
no  sign  of  leaching  organics,  seemingly 
eliminating  one  of  these  concerns. 
Additional  information  regarding 
performance  of  this  technology  on 
arsenic  and  selenium  wastes  still 
remains  necessary.  The  Agency 
therefore  solicits  comment  and  data  on 
this  technology. 

No  attempt  was  made  by  the  Agency 
to  differentiate  between  low  level  and 
high  level  arsenic  or  selenium  wastes  in 
the  development  of  the  proposed 
nonwastewater  standards.  The  Agency 
does  not  have  the  data  to  properly  make 
a  distinction  between  a  high  level  and  a 
low  level  subgroup,  or  to  determine 
applicable  treatment  for  wastes  in  each 
subgroup.  However,  the  Agency 
recognizes  that  a  high  level  and  a  low 
level  treatability  group  may  exist  and 
that  treatment  technologies  for  wastes 
in  each  group  may  be  different. 
Therefore,  the  Agency  is  requesting  data 
and  comments  identifying  applicable 
treatment  technologies  for  these 
potential  subgroups.  If  no  data  is 
received,  the  standards  proposed  in 
today's  rule  will  apply  to  all  forms  of 
nonwastewaters  containing  arsenic  and 
selenium,  regardless  of  the 
concentration  of  these  metals  in  the 
waste. 

As  an  alternative  to  cementitious 
stabilization  for  arsenic  and  selenium 
wastes,  the  Agency  has  identified 
vitrification  as  a  stabilization 
technology  that  is  applicable  to 
nonwastewaters.  Vitrification  is  a 
technology  that  uses  high  temperatures 
(1200  'C  to  1500  'O  generated  by 
electrodes  or  direct  flame  to  melt  a 
mixture  of  glass  formers  and  waste 
materials  into  a  molten  slag  which  then 


cools  and  incorporates  the  metals  and 
other  materials  into  this  glass/slag 
matrix.  The  waste  materials  are  usually 
added  after  the  glass  is  liquefied.  This 
technology  can  be  applied  to  wastes 
containing  organic  as  well  as  inorganic 
forms  of  arsenic  since  it  operates  at 
temperatures  that  will  destroy  the 
organics  present  in  the  wastes.  When 
the  glass/slag  matrix  cools  and 
solidiHes,  it  forms  a  relatively 
impermeable  mass.  (See  the  Arsenic/ 
Selenium  Background  Document  for 
additional  discussion  of  this 
technology). 

Vitrification  uses  high  operating 
temperatures  that  may  cause  the  arsenic 
and  selenium  in  the  waste  to  volatilize. 
The  glass  melting  furnaces,  however,  are 
designed  so  that  any  volatiles  will 
condense  in  the  cooler  areas  at  the  top 
of  the  furnace  that  falls  back  down  into 
the  molten  glass,  thus  being  further 
treated.  Additional  information 
indicates  that  precalcination  of 
materials  containing  arsenate  (ferric  or 
calcium)  at  temperatures  close  to  400  *C 
has  been  found  to  reduce  potential 
losses  of  arsenic  due  to  vaporization 
during  vitrification.  After  these  arsenate 
materials  have  been  calcined  as  a 
pretreatment  step,  they  were  dissolved 
in  an  iron  silicate  slag  at  temperatures 
up  to  1290  °C  without  volatilization  of 
arsenic  oxides.  Therefore,  this  appears 
to  demonstrate  that  for  certain  arsenic 
wastes  volatilization  resulting  from  the 
vitrification  treatment  process  should 
not  be  an  air  pollution  problem. 
Vitrification  has  been  used  successfully 
by  the  nuclear  industry  for  the  disposal 
of  low  level  radioactive  waste 
containing  metallic  elements.  The 
Agency  is  soliciting  comments  and  data 
on  this  stabilization  technique  for 
arsenic  and  selenium  wastes.  Of 
particular  interest  is  data  for  those 
wastes  that  are  known  to  contain 
organo-complexes  of  these  metals. 

Arsenic  and  selenium  are  produced  as 
a  by-product  of  copper  and  gold  mining 
operations.  The  Agency  believes  that  for 
some  wastes,  recovery  of  arsenic  and 
selenium  is  feasible  using  high 
temperature  metal  recovery  technologies 
used  by  mining  operations,  provided  the 
metal  has  been  first  chemically 
converted  to  an  easily  recoverable  form. 
Information  available  to  the  Agency 
indicates  that  recovery  of  elemental 
selenium  out  of  certain  types  of  scrap 
material  and  other  type  of  wastes  is 
currently  practiced  in  the  United  States. 
The  Agency  is  requesting  comments  and 
data  on  the  applicability  of  these,  and 
any  other,  recovery  technologies  for 
wastes  containing  arsenic  or  seleniimt. 
While  recovery  options  may  be 


preferable  over  vitrification  or 
stabilization  for  some  of  these  wastes, 
the  choice  of  treatment  options  must  be 
made  by  the  generator  or  treater  based 
on  the  ability  of  the  particular  recovery 
system  to  handle  the  waste. 

(a)  Proposed  Standards  for  Arsenic- 
Containing  Nonwastewaters.  Data 
available  to  the  Agency  indicate  that 
vitrification  can  incorporate  arsenic  in 
concentrations  up  to  23.5%  into  a  glass/ 
slag  matrix  with  a  maximum 
leachability  of  arsenic  at  1.8  mg/1  (using 
the  EP  toxicity  protocol).  In  all,  these 
data  consist  of  14  separate  data  points, 
with  arsenic  concentration  in  the 
untreated  wastes  ranging  from  0.3%  to 
23.5%  and  leachate  concentrations 
ranging  from  0.007  mg/1  to  1.8  mg/1.  The 
Agency  is  specifying  that  the  EP  toxicity 
test  be  performed  to  measure 
compliance  with  today's  proposed 
nonwastewater  standards.  TTie  EP 
should  be  used  rather  than  the  TCLP 
because  all  of  the  performance  data 
from  vitrification  upon  which  EPA  is 
relying  used  the  EP  to  evaluate  the 
technology's  performance.  However,  a 
facility  is  not  precluded  from 
demonstrating  the  statistical 
equivalency  of  the  TCLP  to  EP  test  for 
these  wastes.  The  Agency  views  the 
continued  use  of  the  EP  test  as  a 
measure  of  compliance  with  treatment 
standards  as  unfortunate.  We  strongly 
encourage  the  submission  of  TCLP 
performance  data  for  arsenic  that  will 
eliminate  the  need  for  a  separate 
analytical  protocol  for  this  metal.  In 
addition,  as  noted  in  other  rulemakings, 
EPA  views  the  TCLP  as  the  most 
appropriate  protocol  for  measuring  the 
effectiveness  of  stabilization  as  BDAT). 

All  of  these  data  indicate  that  the 
vitriflcation  can  achieve  stabilization  of 
arsenic  to  leachate  levels  below  the 
characteristic  level  (5.0  mg/1).  However, 
using  the  analytical  recovery  data 
transferred  from  the  Agency's  analysis 
of  K102  incinerator  ash  (which  had  the 
appearance  of  a  slag)  and  a  variability 
factor  of  2.8,  a  concentration-based 
treatment  standard  for  arsenic  of  5.6 
mg/1  in  the  leachate  (measured  by  the 
EP  toxicity  test)  was  calculated. 

The  Agency  is  also  proposing  to 
transfer  the  concentration-based 
treatment  standard  of  5.6  mg/1  arsenic  to 
K031.  K084.  POlO,  POll.  P012.  P036,  P038. 
and  Ul3e  nonwastewaters.  We  believe 
that  the  performance  of  the  vitrification 
technology,  and  analytic  variability  of 
treatment  residues,  also  will  not  change 
for  different  arsenic-containing  wastes. 
Thus,  we  think  this  transfer  is 
legitimate. 

(b)  Proposed  Standards  for  Selenium- 
Containing  Nonwastewaters.  The 
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Agency  has  no  treatment  data  on  DOlO 
nonwastewaters.  However,  based  on  the 
similarilies  in  chemical  behavior  of 
arsenic  and  selenium,  the  Agency  is 
extrapolating  the  performance  data  for 
vitrification  of  arsenic  to  DOlO 
nonwastewaters  and  thus  is  proposing 
the  same  concentration-based  standard. 
5.6  mg/1  selenium  as  measured  in  the 
leachate  generated  by  the  EP  toxicity 
test.  In  a  similar  manner,  the  Agency  is 
proposing  to  transfer  this  concentration- 
based  treatment  standard  of  5.6  mg/l 
selenium  to  P103.  P114,  U204.  and  U205 
nonwastewaters.  The  Agency  solicits 
comment  on  the  transfer  of  these 
performance  data  to  DOlO 
nonwastewaters,  and  '•equests  data  on 
any  treatment  or  recov«»ry  technologies 
applicable  to  these  nonwastewaters. 

Because  this  treatment  standard  (5.6 
mg/1)  is  above  the  level  of  leachable 
selenium  that  defines  the  waste  as  DOlO 
(1.0  mg/1),  DOlO  wastes  that  are 
generated  at  a  level  between  5.6  mg/1 
and  1.0  mg/1  are  considered  to  meet  the 
treatment  standard,  but  are  still 
considered  hazardous  wastes  and, 
therefore,  must  be  land  disposed  in  a 
subtitle  C  facility. 

(3)  Revisions  to  KIOI  tindKlOZ 
Treatment  Standards.  In  the  Fu^t  Third 
final  rule  (53  PR  31170,  August  17, 1989). 
the  Agency  established  two 
subcategories  of  KlOl  and  K102 
nonwastewaters  based  on  the 
concentration  of  arsenic  in  the  waste.  A 
low  arsenic  subcategory  was 
established  for  waste  containing  less 
than  1%  arsenic  and  a  high  arsenic 
subcategory  for  waste  containing  1%  or 
greater.  EPA  believed  this  distinction 
establishing  a  subcategory  for  high 
arsenic  KlOl  and  K102  nonwastewaters 
was  necessary  to  ensure  that  facilities 
did  not  bum  arsenic-containing  wastes 
that  could  potentially  create  a  significant 
risk  due  to  stack  emissions  of  arsenic 

Treatment  standards  for  the  organics 
contained  in  these  wastes  were 
developed  based  on  incineration  of  KlOl 
and  K102  nonwastewaters  in  the  low 
arsenic  subcategory.  The  corresponding 
nonwastewater  standards  included  the 
regulation  of  certain  metals  based  on 
stabilization.  However,  EPA  did  not 
establish  a  nonwastewater  treatment 
standard  for  arsenic  because  the  data 
did  not  indicate  treatment  for  the 
arsenic. 

In  today's  notice  the  Agency  is 
proposing  to  change  the  nonwastewater 
standards  for  KlOl  and  K102 
promulgated  in  the  First  llurd  final  rule 
by  eliminating  the  low  and  high  level 
arsenic  subcategories  and  by  replacing 


the  existing  standards  with  a 
concentration-based  treatment  standard 
for  arsenic  of  5.6  mg/1  (measured  in  the 
EP  extract)  based  on  the  performance  of 
vitrification.  The  Agency  believes  that 
the  organic  constituents  present  in  these 
wastes  (for  which  treatment  standards 
were  based  upon  incineration)  will  be 
destroyed  by  the  high  temperatures  at 
which  vitrification  operates 
(temperatures  comparable  to 
incineration).  Therefore,  the  Agency  is 
proposing  to  remove  the  organic 
standards  for  KlOl  and  K102 
nonwastewaters.  In  addition,  EPA  is 
proposing  to  eliminate  the  existing  metal 
standards  for  nonwastewaters  because 
they  were  based  on  performance  of  a 
different  stabilization  technology. 

The  Agency  is  also  proposing  new 
wastewater  treatment  standards  for 
KlOl  and  K102  in  today's  rule. 
Standards  for  KlOl  and  K102 
wastewaters  were  promulgated  in  the 
First  Third  rule  (53  PR  3117a  August  17. 
1988)  and  were  applicable  to  all  forms  of 
KlOl  and  K102  wastewaters  (i.e.,  they 
did  not  distinguish  between  high  arsenic 
or  low  arsenic  subcategories).  These 
promulgated  standards  were  based  on 
the  same  D004  wastewater  treatment 
data  used  in  today's  proposal  to 
establish  arsenic  standards  for  other  K, 
U,  and  P  wastes.  In  the  process  of 
reevaluating  the  D004  wastewater 
treatment  data  for  today's  proposed 
rule,  however,  EPA  discovered  an  error 
in  the  calculation  of  the  promulgated 
KlOl  and  K102  wastewater  standards 
for  the  metal  constituents.  The  Agency 
is  proposing  today  to  correct  this  error 
by  amending  the  wastewater  standards 
for  the  metal  constituents  (arsenic, 
cadmium,  lead,  and  mercury)  in  KlOl 
and  K102.  Therefore,  a  new  treatment 
standard  of  0.79  mg/1  for  arsenic,  0.24 
mg/1  for  cadmium,  0.17  mg/1  for  lead, 
and  0.82  mg/1  for  mercury  is  being 
proposed.  These  proposed  standards  are 
based  on  the  same  EKXM  data  but  using  a 
different  data  set  than  that  used  for  the 
development  of  the  promulgated 
standards.  Since  there  was  no  error  in 
the  calculation  of  the  promulgated 
standards  for  the  organic  constituents, 
the  Agency  is  not  proposing  to  change 
the  standards  for  the  organics  present  in 
KlOl  and  K102  wastewaters.  The 
promulgated  standards  for  the  organics 
are  being  presented  for  convenience  of 
the  reader  and  are  not  being 
reconsidered.  Therefore,  no  comment  on 
this  subject  will  be  accepted. 


BDAT  iREATMEhrr  Standards  for 
0004,  K031,  K084.  P010.  P011,  P012, 
P036.  P038.  AND  U136 

(Wastewmtsnl 


Regulated  constituent    . 

Maxinximlor 

grabMinpto, 

total 
coniposttx>n 

(mg/l) 

Arsenic 

0.7» 

BDAT  Treatment  Standards  for 
D004,  K031,  K0B4,  P010,  P011,  P012, 
P036.  P038.ANDU136 

[Nonwastewaters] 


Regulated  constituent 

Maximum  tor 

grab  sample, 

EPIeachats 

(mg/l) 

Arsenic 

5.6 

BDAT  Treatment  Standards  for 

D010,  P103,  P1 14,  U204  and  U205 

[Wastewaters] 


Regulated  consiitueni 


Selenium.. 


Maximum  tor 


grabsampto. 

total 
composition 

(mg/l) 


0.79 


BDAT  Treatment  Standards  for 

DOlO,  P103,  P114,  U204  and  U205 

[Nonwastewaters] 


Regulated  constituent 


Selenium.. 


Maximum  tor 


1?. 


(mg/l) 


5.6 


BDAT  Treatment  Standards  for 
K101 

[Waatowalaral 


Regulated  constituent 


OrttK>-nltroaniline . 

Arsenic 

Cadmium .» 


Mercury.. 


Maximum  tor 

arty  single 
grab  sample. 


compoaitton 
(mg/l) 


0.27 
0.7t 
024 
0.17 
0.062 
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BOAT  Treatment  Standards  for 
K102 

[Wastewaters] 


Regulated  constituent 

• 

Maximum  for 

any  single 
grab  sample, 

total 

Composition 

(mg/l) 

Ortho-nitrophenol 

0.028 

Arsenic 

0.79 
0.24 

Lead „  

0.17 

Mercury.. ™ 

0.062 

BOAT  Treatment  Standards  for 
K101  AND  K102 

(Nomvastewaters*  ] 


Regulated  constituent 


Maximum  (or 

any  single 

grab  sample. 

EP  leachate 

(mg/l) 


Arsenic. 


5.6 


*  TThs  proposes  to  remove  subcategories  based 
on  high  and  low  arsenic  content 

c.  Barium.  The  Agency  has  identified 
two  hazardous  wastes  that  potentially 
contain  high  levels  of  barium.  These 
include  P013  (barium  cyanide)  and  D005 
(EP  toxic  for  barium;  100  mg/l  barium  as 
measured  in  an  EP  leachate).  Treatment 
standards  for  cyanides  contained  in 
P013  wastes  were  promulgated  with  the 
Final  Rule  for  second  Third  Wastes  (54 
FR  26614  (June  23, 1989)).  At  the  same 
time,  treatment  standards  for  barium  in 
P013  wastewaters  were  not  promulgated 
based  on  the  lack  of  treatment  data. 
Today's  notice  proposes  treatment 
standards  for  P013  wastewaters  and  all 
D005  wastes. 

According  to  the  periodic  chart  of 
elements,  barium  is  a  group  U  element 
that  has  chemical  properties  similar  to 
magnesium  and  calcium.  In  aqueous 
conditions  it  typically  exists  as  a 
divalent,  cationic  species.  This  behavior 
is  important,  in  that  selection  and 
performance  of  treatment  technologies 
for  barium  is  somewhat  similar  to  most 
other  metals  based  on  this  cationic 
behavior  in  aqueous  conditions. 
However,  due  to  differences  in 
solubilities  of  certain  salts  of  barium 
compared  to  other  metals,  treatment 
technologies  for  both  wastewaters  and 
nonwastewaters  containing  barium  are 
slightly  different  compared  to  wastes 
containing  only  other  metal  constituents. 

The  treatment  standards  presented  in 
today's  preamble  for  all  barium  wastes 
are  based  on  a  limited  amount  of 
treatment  data.  In  this  notice,  the 
Agency  is  soliciting  data  on  the 
characterization  and  treatment  of  all 


wastes  containing  barium.  Copies  of  any 
additional  data  pertaining  to  these 
proposed  treatment  standards  that  may 
be  submitted  during  the  public  comment 
period,  can  be  specifically  requested  in 
writing  by  identifying  the  request  for 
data  as  "Additional  data  on  treatment  of 
barium — Section  III.A.5.C.".  See  section 
III.A.l.i.  of  today's  preamble  for 
additional  information  on  procedures  for 
requesting  additional  data  on  specific 
standards. 

(1)  Identification  ofBDA  Tfor 
Wastewaters.  When  evaluating 
treatment  technologies  to  establish 
wastewater  treatment  standards  for 
barium  wastes,  the  Agency  believes  that 
it  must  consider  not  only  the  efficiency 
of  removal  of  barium  from  the 
wastewater,  but  also  the  physical  and 
chemical  state  of  the  precipitated 
barium  salts  that  end  up  in  the 
wastewater  treatment  residues. 

While  some  data  indicate  that  barium 
can  be  removed  from  wastewaters  by 
using  lime  (calcium  hydroxide]  or 
caustic  (sodium  hydroxide]  as  a 
precipitating  reagent  (resulting  in 
precipitation  of  the  barium  as  a 
hydroxide  salt  (barium  hydroxide)), 
barium  is  typically  precipitated  as  a 
sulfate  salt  (barium  sulfate)  using 
sodium  sulfate,  ferric  sulfate,  or 
aluminum  sulfate  as  a  precipitating 
reagent.  Most  other  cationic  metals  are 
typically  removed  from  wastewaters 
based  on  precipitation  as  hydroxides  or 
sulfides.  While  barium  hydroxide  is 
slightly  soluble  in  water,  barium  sulfate 
is  practically  insoluble  in  water. 
Although  lime  or  caustic  may  be 
effective  in  precipitating  barium  from 
wastewaters,  sulfate  precipitation 
should  result  in  a  precipitate  that  is  less 
soluble  in  water  than  the  hydroxide  salt. 

To  further  complicate  matters,  the 
resultant  nonwastewater  treatment 
residues  containing  barium  sulfate  salts 
may  not  be  e^ectively  stabilized  by 
conventional  stabilization  reagents.  This 
is  primarily  due  to  the  anticipated 
presence  of  excess  soluble  sulfate  (used 
as  the  precipitating  reagent)  which  is 
known  to  interfere  with  the  cementitious 
reactions.  (Note:  Conventional 
stabilization  processes  are  typically 
applied  to  wastes  containing  primarily 
metal  hydroxide  salts).  Therefore,  in 
development  of  the  appropriate  BOAT 
treatment  standards  for  wastewaters 
containing  barium,  the  decrease  in 
solubility  of  the  resultant 
nonwastewaters  containing  barium 
sulfate  (versus  the  more  soluble  barium 
hydroxide)  must  be  balanced  against  the 
potential  difficulty  in  conventional 
stabilization  processes  for  the  barium 
sulfate  nonwastewaters.  However,  there 


are  stabilization  reagents  (such  as 
certain  types  of  Portland  cements)  that 
have  been  developed  that  are 
specifically  designed  to  handle 
materials  containing  high  sulfates. 

Due  to  a  well  established  chemical 
relationship  known  as  the  "common  ion 
effect"  and  due  to  the  relatively  higher 
solubility  of  barium  hydroxide 
(compared  to  barium  sulfate),  there 
exists  a  reasonable  potential  for  an 
increase  in  leachability  of  the  resulting 
wastewater  treatment  sludges  (either 
the  barium  hydroxide  or  the  barium 
sulfate)  during  co-disposal  with  alkaline 
wastes  or  materials.  "This  potential  for 
increased  leachability  under  these 
conditions  is  a  legitimate  concern,  in 
that  some  operators  of  hazardous 
landfills  co-dispose  all  "metal"  wastes 
and  it  is  typical  practice  to  add  excess 
lime  to  prevent  migration  of  the  other 
metals  prior  to  disposal. 

Thus,  EPA  solicits  comments  on 
whether  it  should  (as  part  of  the 
treatment  standard]  specify  the  use  of 
sulfate  as  the  precipitating  reagent  for 
all  wastewaters  containing  barium.  In  a 
similar  manner,  the  Agency  solicits 
comment  on  whether  it  should  establish 
disposal  requirements  under  40  CFR 
Parts  264  and  265  for  all  barium 
wastewaters  that  would  include  sulfate 
precipitation  followed  by  segregation  of 
the  treatment  residuals  from  alkaline 
materials  (i.e.,  in  either  monofills  or 
separate  subcells  within  a  landfill).  EPA 
notes  that  these  proposed  requirements 
may  then  be  promulgated  as  additional 
requirements  to  meeting  the  proposed 
concentration-based  standards. 

Additional  information  indicates  that 
barium  could  be  precipitated  as  barium 
carbonate  at  pH  10-10.5,  with  lime  used 
for  pH  adjustment,  as  an  alternative 
treatment  technology  for  barium 
wastewaters.  Ion  exchange  also  has 
been  reported  as  achieving  extremely 
high  removal  efficiencies.  The  Agency, 
however,  lacks  data  to  support  these 
treatment  technologies  as  being  BOAT 
for  D005  wastes. 

For  some  barium  wastewaters,  iftore 
extensive  treatment  trains  may  be 
necessary  in  order  to  treat  hexavalent 
chromium,  other  metals,  and  organics 
which  could  possibly  interfere  with  the 
treatment  of  the  barium.  A  reduction 
step  for  hexavalent  chromium  and  an 
oxidation  step  (with  reagents  such  as 
hydrogen  peroxide  or  hypochlorite)  may 
be  necessary  to  treat  the  organics. 
However,  the  Agency  currently  lacks 
data  indicating  that  the  proposed 
concentration-based  standards  cannot 
be  achieved  for  these  type  of  wastes, 
and  anticipates  that  pretreatment  steps 
such  as  hexavalent  chromium  reduction 
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and  chemical  oxidation  of  organics 
could  remove  these  potential 
interferences.  The  Agency  specifically 
solicits  comments  on  the  af^licability  of 
these  and  other  pretreatment 
technologies  for  barium  wastewaters,  as 
well  as  data  indicating  the  achievabilHy 
of  the  concentration-based  standards 
proposed  in  the  following  sections. 

The  Agency  has  very  httle  data  on 
precipitation  of  barium  from  RCRA 
hazardous  wastewaters  identified  as 
P013  or  D005.  However,  the  Agency's 
Office  of  Water  does  have  data  from  its 
analysis  of  varioos  treated  wastewaters 
under  the  Agency's  Effluent  Guidelines 
Program.  In  the  absence  of  treatment 
data  specific  to  P013  or  D005 
wastewaters,  the  Agency  believes  that 
these  data  from  the  Effluent  Guidelines 
Program  can  be  transferred  to  develop 
treatment  standards  for  P013  and  D005 
wastewaters. 

Based  on  these  treatment  data,  the 
Agency  is  proposing  a  treatment 
standard  of  1.15  mg/l  barium  for  all 
D005  wastewraters.  As  discussed  in 
detail  in  section  in.C.  of  today's 
preamble,  the  Agency  has  initially 
determined  that  it  has  the  authority  to 
establish  treatn>ent  standards  below  the 
characteristic  level  for  these  wastes  or 
at  least  to  make  failure  to  treat  to  the 
lower  level  a  violation  of  Section 
30G4(m).  Th^  Agency  is  also  soliciting 
comments  on  an  option  of  limiting  tbe 
treatment  standard  for  D005 
wastewaters  to  the  characteristic  level 
of  100  mg/l. 

Based  on  Effluent  Guidelines  data,  the 
Agency  is  also  proposing  a  treatment 
standard  for  barium  in  P013 
wastewaters  of  1.15  mg/l  barium.  While 
P013  wastes  (barium  cyanide]  are 
typically  generated  as  nonwastewaters, 
the  Agency  expects  that  wastewater 
forms  of  these  wastes  may  be  generated 
from  incidental  spills  or  from  the 
treatment  process  itself  and  thus  would 
require  treatment  standards.  The 
Agency  expects  that  untreated 
wastewaters  will  be  relatively  dilute, 
and  thus  would  not  expect  to  be  difficult 
to  treat.  The  Agency  points  out  that  it  is 
not  reopening  the  promulgated 
treatment  standards  for  cyanides  in 
P013  for  comment. 

(2)  Identification  of  BOAT  for 
Nonwastewaters.  For  nonwastewater 
forms  of  P013  and  D005,  which  primarily 
consist  of  inorganic  barium  salts  other 
than  hydroxides  or  sulfates,  the  Agency 
believes  that  the  barium  can  be 
dissolved  and  reprecipitated  as  the 
sulfate  or  carbonate  in  order  to  generate 
a  treatment  residual  nteeting  tbe 
characteristic  level  In  addition,  barium 
may  be  able  to  be  leached  from  these 
wastes  by  concentrated  strong  acid 


solutions,  with  the  acid  leachate 
subsequently  neutralized  and  treated  by 
sulfate  or  carbonate  precipitation.  The 
Agency  is  proposing  a  required  method 
as  the  treatment  standard  for  these 
barium  wastes.  D005  nonwastewaters 
must  be  treated  by  acid  or  water 
leaching  followed  by  chemical 
precipitation  as  sulfate  or  carbonate 
followed  by  stabilization. 

For  D005  wastes  that  are  generated 
containing  high  levels  of  organics  the 
Agency  believes  that  these  wastes  can 
be  incinerated  prior  to  stabihzation  of 
the  ash.  The  Agency  is  soliciting 
information  on  whether  these  wastes 
actually  exist,  the  concentration  of 
barium  and  organics  within  these 
wastes,  and  treatment  data  for  these 
wastes.  If  the  Agency  finds  that  these 
wastes  do  exist  and  treatment  data  is 
submitted,  the  Agency  may  define  these 
wastes  as  a  separate  treatability  group 
based  on  the  level  of  organics  and 
barium  and  promulgate  the  resultant 
concentration-based  standards  based  on 
these  data.  However,  information  is 
submitted  that  these  wastes  exist  but  no 
treatment  data  are  submitted  from 
which  concentration-based  standards 
can  be  developed,  the  Agency  may 
promulgate  "Incineration  Followed  by 
Stabilization  as  a  Method  of  Treatment" 
for  these  wastes. 

BDAT  Treatment  Standards  for 
D005ANOP013 
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d.  Cadmium.  The  criterion  for 
classifying  a  solid  waste  as  a  D006 
hazardous  waste  is  the  presence  of 
cadmium  in  a  concentration  exceeding 
1.0  mg/L  as  measured  in  an  EIP  leachate. 
On  July  8, 1987,  a  100  mg/l  statutory 
prohibition  level  went  into  effect  for 
liquid  hazardous  wastes  containing 
cadmium  (see  the  California  list  fmal 
rule,  52  FR  25760).  The  Agency  received 


data  during  the  comment  period  for  the 
California  list  rule  (that  it  presented  in  a 
subsequent  Notice  of  Data  Availability) 
indicating  that  the  full  range  of 
California  list  wastesxontaining 
cadmium,  except  those  containing  high 
levels  of  oil  and  grease,  could  be  treated 
to  a  concentration  level  of  1.0  mg/l 
through  precipitation  of  wastewaters 
and  stabilization  of  nonwastewaters. 
The  1.0  mg/l  level  was  not  promulgated 
at  that  time,  but  EPA  has  used  the  data 
received  in  response  to  both  the 
California  list  proposal  and  the  Notice 
of  Data  Availability,  along  ?vith  other 
waste  specific  data,  to  develop  today's 
proposed  treatment  standards. 

Based  on  information  from  the  1988 
Bureau  of  Mines  report  on  the 
production  of  cadmium  and  cadmium 
salts,  cadmium  is  typically  extracted 
from  sulfide  minerals  bearing  zinc,  lead, 
and  copper.  Cadmium  is  used  primarily 
in  electroplating  and  in  the  production 
of  nickel/cadmium  rechargeable 
batteries  (as  well  as  other  types  of 
batteries),  pigments,  and  plastics.  Other 
uses  of  cadmium  include  television 
picture  tube  and  fluwescent  light 
phosphors,  catalysts  for  primary  ester 
and  alcohol  production,  nuclear  reactor 
controls,  fire  detection  alloys,  alloys  and 
solders,  and  copper  hardening  agents. 

The  treatment  standards  presented  in 
today's  preamble  for  all  cadmium 
wastes  are  based  on  a  limited  amount  of 
treatment  data.  In  this  notice,  the 
Agency  is  soUciting  data  on  the 
characterization  and  treatment  of  all 
wastes  containing  cadmium.  Copies  of 
any  additional  data  pertaining  to  these 
proposed  v.  eatment  standards  submitted 
during  the  public  comment  period  can 
be  requested  in  writing  by  identifying 
the  request  for  data  as  "Additional  data 
on  treatment  of  cadmium — Section 
III.A.5.d.".  See  section  IILAli. of 
today's  preamble  for  information  on 
procedures  for  requesting  additional 
data  on  specific  standards. 

Treatment  data  indicate  that  cadmium 
follows  treatment  patterns  of  most  other 
metallic  waste  in  that  conventional 
metal  hydroxide  or  sulfide  precipitation 
and  stabilization  appear  effective  for 
cadmium-bearing  wastes.  Based  on  aQ 
available  waste  characterization  and 
treatment  data,  the  Agency  is  proposing 
to  group  all  D006  wastes  into  (me  of 
three  treatability  groups:  (1) 
Wastewaters,  (2)  nonwastewaters.  and 
(c)  cadmiun»-containing  batteries.  The 
Agency  is  requesting  data  that  will 
assist  in  further  categorizing  D008 
wastes  into  these  (and  any  other) 
treatability  groups. 

(1)  Identification  ofBDA  Tfor 
Wastewaters.  This  treatability  group 
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encompa38es  the  largest  volume  of 
cadmium  wastes,  which  are  generated 
primarily  as  electroplating  rinsewaters. 
The  technologies  typically  used  for 
treating  these  wastewaters  include 
chemical  precipitation  (as  a  hydroxide, 
carbonate,  phosphate,  sulfide,  or  ferrous 
sulfate  coprecipitant],  ion  exchange, 
activated  carbon  adsorption,  and 
evaporative  and  electrolytic  recovery. 

The  Agency  has  very  little  data  on 
precipitation  of  cadmium  from  RCRA 
hazardous  wastewaters  identified  as 
D006.  However,  the  Agency's  Office  of 
Water  does  have  data  from  its  analysis 
of  various  treated  wastewaters  under 
the  Agency's  Effluent  Guidelines 
Program.  In  the  absence  of  treatment 
data  specific  to  D006  wastewaters,  the 
Agency  believes  that  these  data  from 
the  Effluent  Guidelines  Program  can  be 
transferred  to  develop  treatment 
standards  for  D006  wastewaters.  The 
data  show  that  the  treatment  provided 
by  these  industries  can  reduce  the 
concentration  of  cadmium  in  the 
wastewater  to  levels  below  the 
characteristic  level  of  1.0  mg/1. 
Therefore,  the  Agency  is  proposing  a 
concentration  based  treatment  standard 
for  D006  wastewaters  based  on  the 
performance  of  precipitation  in  treating 
cadmium  wastewaters. 

Based  on  these  treatment  data,  the 
Agency  is  proposing  a  treatment 
standard  of  0.20  mg/1  cadmium  for  all 
D006  wastewaters.  As  discussed  in 
detail  in  section  III.C.  of  today's 
preamble,  the  Agency  has  initially 
determined  that  it  has  the  authority  to 
establish  treatment  standards  below  the 
characteristic  level  for  these  wastes  or 
at  least  to  make  failure  to  treat  to  the 
lower  level  a  violation  of  section  3004 
(m).  The  use  of  other  technologies  to 
achieve  this  concentration-based 
treatment  standard  is  not  prohibited  by 
today's  rule. 

(2)  Identification  of  BOAT  for 
Nonwastewaters.  Wastes  which  are 
comprised  of  concentrated  cadmium 
metal,  such  as  the  residuals  from  the 
recovery  of  K061  (electric  arc  furnace 
dust  containing  cadmium)  and  zinc 
mining  wastes,  are  amenable  to 
recovery,  direct  reuse,  or  stabilization. 

The  Agency  has  data  on  the 
stabilization  of  nonwastewaters 
indicating  that  cadmium  can  be 
effectively  stabilized  to  levels  below  the 
characteristic  level.  For  example,  the 
Agency  has  data  on  the  stabilization  of 
K061  (electric  arc  furnace  dust 
containing  cadmium  primarily  in  the 
form  of  cadmium  oxides) 
nonwastewaters  indicating  that 
cadmium  can  be  stabilized  to  a  level  of 
0.14  mg/1  using  TCLP  extraction  (53  FR 
31164).  Furthermore,  the  Agency  has 


data  indicating  that  stabilized  cadmium 
in  F006  (wastewater  treatment  sludges 
containing  primarily  cadmium  in  the 
form  of  cadmium  hydroxides)  can 
achieve  a  TCLP  extract  level  of  0.066 
mg/1  (53  FR  31153).  Based  on  these 
available  data,  the  Agency  believes  that 
all  cadmium  nonwastewaters  can  either 
be  stabilized  such  that  the  technologies 
reduce  the  leachability  and  total 
composition  of  cadmium  in  D006 
nonwastewaters  to  below  the 
characteristic  level. 

As  discussed  in  detail  in  section  III.C. 
of  today's  preamble,  the  Agency  has 
initially  determined  that  it  may  have  the 
authority  to  establish  treatment 
standards  below  the  characteristic  level 
for  these  wastes  or  at  least  to  make 
failure  to  treat  to  the  lower  level  a 
violation  of  section  3004  (m).  The 
Agency  is  proposing  two  options  for  the 
development  of  treatment  standards  for 
D006  nonwastewaters. 

The  first  option  is  to  propose  a 
concentration-based  treatment  standard 
for  D006  nonwastewaters  of  0.14  mg/1 
based  on  a  transfer  of  K061  data.  The 
Agency  believes  that  this  transfer  is 
technically  feasible  due  to  fact  that  K061 
wastes  probably  contain  cadmium 
oxides  which  appear  to  be  slightly  more 
difficult  to  stabilize  than  the  cadmium 
hydroxide  found  in  a  F006  wastes. 
Waste  K061  is  also  a  particularly 
difficult  matrix  to  stabilize  (see  e.g.. 
Comments  of  Steel  Bar  Mills 
Association  and  other  steel  producers) 
in  the  First  Third  rulemaking.  The 
second  option  is  to  propose  a  method  of 
treatment  of  stabilization  or  metals 
recovery.  The  Agency  is  soliciting 
comments  on  the  concentration  of 
cadmium  that  can  be  recovered  and 
whether  the  Agency  can  identify  a 
concentration  of  cadmium  in 
nonwastewaters  that  is  not  amenable  to 
metals  recovery. 

(3)  Identification  of  BOAT  for 
Cadmium-Containing  Batteries.  Nickel/ 
cadmium  rechargeable  batteries  are 
widely  used  in  many  household 
electronic  products  and  are  also  used 
industrially  in  railroad  signaling,  diesel 
locomotive  starting,  commercial  and  jet 
aircraft  starting,  satellites,  missile 
guidance  systems,  television  and 
camera  lighting,  portable  hospital 
equipment,  computer  memories,  pinball 
machines,  and  gasoline  pumps. 
Variations  of  this  battery  are  the  silver/ 
cadmium  cell  and  the  mercury/cadmium 
battery,  which  are  more  costly  and 
hmited  in  their  use. 

Because  the  Agency  does  not  have 
adequate  data  to  establish  a 
concentration-based  standard,  the 
Agency  is  proposing  a  treatment 
standard  for  cadmium-containing 


batteries  expressed  as   Kecovery  as  a 
Method  of  Treatment".  The  Bureau  of 
Mines  has  conducted  studies  on 
pyrometallurgical  techniques  for 
recycling  nickel/cadmium  batteries. 
Data  indicates  that  cadmium-containing 
batteries  may  be  recycled  through  the 
use  of  smelting  technologies.  More 
information  on  this  data  can  be  found  in 
the  background  document  for  cadmium 
wastes.  EPA  is  specifically  requesting 
data  on  the  recovery  of  cadmium- 
containing  batteries. 
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e.  Chromium.  U032  (calcium 
chromate)  and  D007  (EP  toxic  for 
chromium:  5.0  mg/1)  are  two  of  the  many 
RCRA  hazardous  wastes  that  are  listed 
for  their  chromiimi  content.  Typically, 
these  wastes  contain  chromium  as 
trivalent  or  hexavalent  cations. 
Primarily  in  untreated  wastewaters, 
chromium  is  present  in  its  hexavalent 
state  and  is  reduced  by  treatment  to  the 
trivalent  state.  The  Agency  is  proposing 
to  regulate  chromium  in  wastes  as 
"total"  chromium  rather  than 
distinguishing  between  these  two 
valence  states.  This  is  primarily  because 
of  the  difficulty  in  analyzing  treatment 
residues  for  hexavalent  chromium. 
(Note:  Concentrations  of  trivalent 
chromium  are  determined  by  subtracting 
the  concentration  of  hexavalent 
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chromium  from  total  chromium 
concentrations). 

The  Agency  has  data  treatment  of 
chromium  in  wastewaters  such  as  K062 
wastes  that  contain  significant 
concentrations  of  chromium  and  other 
metals.  These  data  on  K062  wastes 
indicated  treatment  of  up  to  7,000  ppm 
of  total  chromium.  This  is  similar  to 
waste  characterization  data  on  other 
wastewaters  (such  as  those  generated  in 
battery  manufacturing)  indicating 
concentrations  of  up  to  10,000  ppm  of 
total  chromium  in  untreated  waste.  The 
data  for  treatment  of  nonwastewaters 
(sludges  or  solids)  indicate  that  high 
levels  of  chromium  in  hydroxide 
sludges,  incinerator  ash,  and  in  furnace 
dust,  can  be  treated  by  conventional 
stabilization  processes  to  below  the 
characteristic  level  for  D007. 

(1)  Identification  of  BOAT  for  D007 
Wastewaters.  Treatment  data  available 
to  the  Agency  indicate  that  chemical 
reduction  processes  can  convert  a 
significant  range  of  concentrations  of 
hexavalent  chromium  in  wastes  to 
chromium  in  the  trivalent  state  using 
chemical  reducing  agents  such  as  sulfur 
dioxide,  sodium  bisulfite,  metabisulfite, 
hydrosulfite,  or  ferrous  sulfate.  The 
trivalent  chromium  is  then  removed, 
usually  by  hydroxide  precipitation.  The 
Agency  has  treatment  data  on  chromium 
reduction  followed  by  precipitation  and 
sludge  dewatering  for  K062  wastes.  The 
Agency  believes  that  K062  would  be 
similar  or  more  difficult  to  treat  than 
D007  wastes  because  of  the  high 
concentration  of  chromium  and  other 
metals  in  K062  wastes.  Therefore,  the 
Agency  is  transferring  the  performance 
data  for  K062  to  D007  wastewaters  and 
is  proposing  a  treatment  standard  of  0.32 
mg/1.  The  Agency  is  soliciting  additional 
treatment  performance  data,  including 
data  on  ion  exchange  processes  which 
can  remove  hexavalent  chromium 
directly  from  wastewaters. 

(2)  Identification  of  BOAT  for  D007 
Nonwastewaters.  Treatment  data 
available  to  the  Agency  indicate  that 
D007  nonwastewaters  can  be  treated  by 
stabilization  provided  the  chromium  has 
been  reduced  to  the  trivalent  state.  The 
Agency  has  performance  data  from  the 
stabilization  of  F006  wastes  that  contain 
high  concentrations  of  chromium.  The 
data  indicates  that  total  chromium  can 
be  stabilized  to  5.2  mg/1  as  analyzed  by 
the  TCLP  analysis.  For  the  K062 
nonwastewaters,  the  concentration  of 
total  chromium  in  the  nonwastewaters 
did  not  need  to  be  stabilized.  The  reason 
was  during  the  precipitation  step,  the 
treater  added  lime  such  that  it  reduced 
the  mobility  of  chromium  and  other 
metals  that  were  present  in  the  wastes. 


This  information  justifies  that  fact  that 
chromium  wastes  can  be  easily 
stabilized. 

Therefore,  the  Agency  has  two  sets  of 
treatment  data  for  chromium  containing 
nonwastewaters.  The  Agency  believes 
that  the  F006  wastes  could  have 
contained  hexavalent  chromium  as 
opposed  to  trivalent  chromium.  The 
reason  for  this  is  that  the  Agency 
believes  that  a  F006  wastes  is  generated 
fi-om  the  treatment  of  electroplating 
rinsewaters  by  alkaline  chlorination 
treatment  rather  than  a  chromium 
reduction  treatment.  An  alkaline 
chlorination  process  would  not  reduce 
the  hexavalent  chromium  to  trivalent. 
Therefore  the  Agency  is  proposing  a 
treatment  standard  for  D007 
nonwastewaters  of  0.094  mg/1  based  on 
an  analysis  of  TCLP  extracts  and  based 
on  the  performance  of  chromium 
reduction  followed  by  lime  and  sulfide 
precipitation  and  dewatering  for  K062 
wastes.  The  Agency  is  soliciting 
comments  and  treatment  data  from 
industry  on  whether  this  treatment 
standard  is  achievable  for  all  D007 
nonwastewaters.  If  comments  indicate 
that  the  standard  is  not  achievable,  the 
Agency  may  promulgate  the  5.2  mg/1 
treatment  standard  based  on  a  transfer 
of  the  performance  of  stabilization  for 
the  F006  wastes. 

(3)  Identification  of  BOAT  for  Calcium 
Chromate.  In  today's  proposed  rule,  the 
Agency  is  proposing  wastewater  and 
nonwastewater  concentration-based 
treatment  standards  for  chromium  in 
this  waste  (U  032).  BOAT  for 
wastewaters  and  nonwastewaters  are 
based  on  a  transfer  of  the  treatment 
performance  of  chemical  reduction 
followed  by  lime /sulfide  precipitation 
and  filtration  for  K062  wastes. 

The  Agency  believes  that  the  transfer 
of  the  performance  data  for  the 
treatment  of  K062  to  calcium  chromate 
wastewaters  is  technically  feasible  due 
to  the  high  concentration  of  chromium  in 
K062  wastewater. 

BOAT  Treatment  Standards  for  D007 
AND  U032 

[Nonwastewaters] 


Regulated  constituent 

Maximum 
for  any 

single  grab 
sample 

TCLP  (mg/1) 

Chromium  (Total) 

0.094 

BOAT  Treatment  Standards  for  EX)07 
AND  U0d2 

[Wastewaters] 


Regulated  constituent 

Maximum 
tor  any 

■Inglagrat) 
sample 

Total 
(mg/1) 

Chromium  (Total) - 

0.32 

f  Lead 

D008— EP  toxic  for  lead 
PllO— Tetraethyl  lead 
IJ144 — L,ead  acetate 
Ul45 — Lead  phosphate 
U146 — Lead  subacetate 

Lead  appears  in  Group  IV  of  the 
periodic  table.  Lead,  as  a  metal,  is  used 
as  an  industrial  raw  material  in  the 
manufacture  of  batteries,  pigments, 
leaded  glass,  fuels,  photographic 
materials,  matches,  explosives,  and  in 
electroplating  baths.  Lead  is  also  used  in 
the  iron  and  steel  industry  and  in  the 
mining  industry.  Typically  the  lead  in 
the  D008  nonwastewaters  may  appear 
as  lead  in  its  elemental  form  (i.e.,  solid 
lead)  or  as  chemical  salts  In  aqueous 
solutions  (such  as  wastewaters),  lead 
can  easily  be  precipitated  by  adding 
lime,  carbonate,  or  sulfides.  This 
behavior  is  important,  in  that  selection 
and  performance  of  treatment 
technologies  for  lead  is  somewhat 
similar  to  other  metals,  based  on  this 
cationic  behavior  in  aqueous  conditions. 
Lead  salts  typically  contain  lead  in  the 
divalent  state  and  are  mostly  insoluble 
in  water.  The  niti-ate,  PblNOjjj,  and  the 
acetate.  Pb(C2H30»)j,  are  the  only 
common  soluble  salts.  The  solubility  of 
these  two  salts  form  the  basis  for  certain 
analytical  determinations  of  lead 
concentrations  in  some  particular 
matrices. 

The  treatment  standards  presented  in 
today's  preamble  for  all  lead  wastes  are 
based  on  a  limited  amount  of  treatment 
data.  In  this  notice,  the  Agency  is 
soliciting  data  on  the  characterization 
and  treatment  of  all  wastes  containing 
lead.  Copies  of  any  additional  data 
pertaining  to  these  proposed  treatment 
standards  that  may  be  submitted  during 
the  public  comment  period  can  be 
requested  in  writing  by  identifying  the 
request  for  data  as  "Additional  data  on 
treatment  of  lead — Section  III.A.S.e. ". 
See  Section  III.A.l.i.  of  today's  preamble 
for  information  on  procedures  for 
requesting  additional  data  on  specific 
standards. 

(1)  Treatment  Standards  for 
Wastewaters.  When  evaluating 
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treatment  technologies  to  establish 
wastewater  treatment  standards  for 
lead  wastes,  the  Agency  believes  that  it 
must  consider  not  only  the  efficiency  of 
removal  of  lead  from  the  wastewater, 
but  also  the  chemical  state  of  the 
precipitated  lead  salts  that  end  up  in  the 
wastewater  treatment  residuals. 

Most  of  the  data  indicates  that  lead 
oxides  can  be  removed  from 
wastewaters  by  using  carbonate  or 
hydroxide  as  precipitating  reagent  In 
most  precipitation  treatment  systems, 
two  factors  influence  lead  removal. 
These  are  lead  solubility  and  lead 
precipitate  settleabiUty.  Lead  oxides  are 
more  insoluble  in  carbonate  rather  than 
lead  hydroxide.  (Note:  Lead  hydroxide 
is  actually  amphoteric  and  will  become 
more  soluble  as  the  pH  moves  beyond 
optimum  insolubility.)  This  suggests  that 
a  method  of  treatment  for  lead  in 
wastewaters  should  be  precipitation 
with  carbonate,  followed  by  sludge 
dewatering.  The  Agency  is  requesting 
comments  on  the  approach  of  specifying 
a  precipitant  with  the  method  of 
treatment. 

The  Agency  has  data  on  the  treatment 
of  wastewaters  containing  lead  by 
precipitation  with  lime  and  sulfide 
filtration,  and  settling  for  K062  and  D008 
mixed  wastes.  The  Agency  believes  that 
these  data  represent  a  matrix  that  is 
very  difficult  to  treat  since  it  consists  of 
other  dissolved  metals  in  concentrations 
up  to  7,000  ppm.  While  the  lead 
concentration  in  K062  waste  ranged  up 
to  only  200  ppm,  treatment  by 
precipitation  acts  to  concentrate  the 
lead  in  the  sludge.  K062  wastewaters 
were  treated  by  chemical  reduction, 
followed  by  precipitation  with  lime  and 
sulfide  and  sludge  dewatering.  The 
sludge  generated  from  this  process 
contained  leachable  lead  concentrations 
of  less  than  0.10  mg/1,  indicating  that  the 
sludge  did  not  need  further  treatment. 
The  wastewater  residual  from  this 
treatment  contained  lead  concentrations 
of  less  than  0.01  mg/1.  These  data 
indicate  that  the  performance  of 
precipitation  with  lime  and  sulfide  can 
achieve  concentration  levels  lower  than 
the  EP  toxic  concentration  for  lead  (i.e., 
5  mg/1). 

Therefore,  the  Agency  is  proposing 
two  options  for  treatment  standards  for 
D008  wastewaters.  The  first  option  is  a 
treatment  standard  of  0.04  mg/1  lead  for 
all  D008  wastewaters.  As  discussed  in 
detail  in  section  II1.C.  of  today's 
preamble,  the  Agency  has  initially 
determined  that  it  has  the  authority  to 
establish  treatment  standards  below  the 
characteristic  level  for  these  wastes  or 
at  least  to  make  failure  to  treat  to  the 
lower  level  a  violation  of  Section  3004 


(m).  However,  the  Agency  is  proposing  a 
second  option  of  limiting  the  treatment 
standards  for  CKX)8  wastewaters  to  the 
characteristic  level  of  5.0  mg/1.  The 
Agency  specifically  solicits  comments 
on  these  two  options.  The  Agency  also 
solicits  conmient  on  use  of  the  standards 
developed  for  the  secondary  and 
primary  lead  industries  as  part  of  the 
Agency's  effluent  limitations  guidelines 
program. 

The  constituents  for  which  U144, 
U145,  and  U146  wastes  are  listed  are  all 
soluble  salt  forms  of  lead.  The 
constituents  for  which  PllO,  U144,  and 
U146  are  listed  are  organic  forms  of 
lead.  While  all  of  these  wastes  are 
typically  generated  as  nonwastewaters, 
the  Agency  expects  that  wastewater 
forms  of  these  wastes  may  be  generated 
from  incidental  spills  or  from  a 
treatment  process  itself,  and  thus  would 
require  treatment  standards.  The 
Agency  expects  that  untreated 
wastewaters  will  be  more  dilute  than 
the  untreated  K062  wastewaters  that 
were  used  to  develop  the  treatment 
standards,  and  thus  would  be  expected 
to  be  less  difficult  to  treat. 

Given  that:  (1)  U144.  U145.  and  U146 
are  all  soluble  lead  compounds.  (2) 
untreated  K062  wastewaters  are 
expected  to  be  more  difficult  to  treat 
than  untreated  PllO.  U144,  U145,  and 
U146  wastewaters,  and  (3)  the 
performance  data  demonstrate  that  the 
lead  in  K062  wastewaters  can 
effectively  be  removed,  EPA  is 
proposing  to  transfer  K062  performance 
data  and  concentration-based  treatment 
standard  of  0.04  mg/1  for  PllO,  U144. 
U145,  and  U146  wastewaters. 
(2)  Treatment  Standards  for 
Nonwastewaters  Containing  Lead.  The 
Agency  has  identified  many  types  of 
D008  nonwastewaters  that  are  different, 
and  can  be  classified  as  those  wastes 
that  can  be  stabilized,  recycled,  and 
incinerated.  The  Agency  has  proposed  a 
cut-off  concentration  of  2.5%  total  lead 
as  a  means  of  distinguishing  between 
those  essentially  inorganic 
nonwastewaters  containing  recyclable 
levels  of  lead  and  those  which  can  be 
effectively  stabilized.  This  cut-off  level 
has  been  proposed  based  on  a  limited 
amount  of  data  from  both  recycling  and 
stabilization  of  wastes  containing  lead. 
(a)  Standards  for  Wastes  in  the  Low 
Lead  Subcategory.  For  D008 
nonwastewaters.  the  Agency  has 
identified  two  sets  of  stabilization  data 
on  electroplating  wastewater  treatment 
sludges  (Fb06]  and  wastewater 
treatment  sludges  from  explosives 
manufacturing  (K046).  Data  on 
electroplating  nonwastewaters  indicate 
that  wastes  with  total  lead 


concentration  of  24.500  can  be  reduced    . 
to  lead  concentrations  of  0.5J  ppm  using 
the  TCLP  extract  test.  At  the  same  time, 
the  Agency  has  treatment  data  for  K046 
wastes  that  contain  total  lead 
concentrations  of  1,000  ppm  with 
reductions  to  0.l8  ppm  of  leachable  lead. 
Both  of  these  data  sets  for  diverse  waste 
types  indicate  that  conventional 
stabilization  processes  can  reduce  the 
leachability  of  lead  to  concentrations 
lower  than  the  EP  levels. 

Therefore,  using  the  treatment  data 
for  F006  wastes,  the  Agency  is  proposing 
a  treatment  standard  of  0.51  mg/1 
leachable  lead  for  D008  wastes  that  can 
be  effectively  stabilized.  In  order  to 
define  this  subcategory,  the  Agency 
examined  the  available  data  and 
determined  that  total  concentrations  of 
lead  up  to  2.5  percent  can  be  effectively 
stabilized.  The  Agency  is  proposing  this 
level  as  a  cut-off  for  those  D008 
nonwastewaters  that  can  be  stabilized. 
Based  on  this  2.5%  level,  the  Agency  is 
identifying  these  wastes  that  can  be 
stabilized  as  wastes  in  the  E)008  Low 
Lead  Subcategory.  The  Agency  believes 
that  these  data  for  F006  and  K046 
represent  the  treatment  of  wastes  that 
are  more  difficult  to  stabilize  (due  to  the 
presence  of  organo-lead  initiating 
compounds  and  residuals  organics  in  the 
K046  wastes,  and  high  dissolved  metals 
and  oil  and  grease  in  the  F006  wastes). 

As  discussed  in  detail  in  section  III.C. 
of  today's  preamble,  the  Agency  has 
initially  determined  that  it  has  the 
authority  to  establish  treatment 
standards  below  the  characteristic  level 
for  these  wastes  or  at  least  to  make 
iailure  to  treat  to  the  lower  level  a 
violation  of  section  3004  (m).  However, 
the  Agency  is  proposing  a  second  option 
of  limiting  the  treatment  standard  for 
these  D008  nonwastewater  treatment 
sludges  to  the  characteristic  level.  The 
Agency  is  soliciting  conunents  on  this 
approach  and  on  the  deffnition  of 
stabilized  D008  nonwastewaters  based 
on  a  2.5  percent  cutoff  concentration  of 
lead. 

(b)  Standards  for  High  Lead 
Subcategory.  In  determining  which  D008 
lead  wastes  are  amenable  to  thermal 
recovery,  the  Agency  has  data  that 
indicate  that  wastes  containing 
concentrations  of  lead  as  low  as  5 
percent  can  be  recovered. 

(Note:  This  5%  level  correlates  well  with 
the  proposed  cut-off  level  of  2.5%  based  on 
the  performance  of  stabilization.) 

Thus,  the  Agency  is  defming  wastes  in 
the  High  Lead  Subcategory  as  those 
wastes  containing  greater  than  or  equal 
to  2.5%  lead  (based  on  an  analysis  of 
total  lead  concentration  in  the  waste). 
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The  Agency  has  identified  some 
particular  D008  wastes  which  appear  to 
have  good  recovery  potential,  such  as 
lead  acid  batteries,  lead  dross,  and 
electric  arc  furnace  dust. 

Data  available  to  the  Agency 
indicates  that  lead  can  be  recovered 
from  electric  arc  furnace  dust  (K061)  by 
high  temperature  metals  recovery.  Some 
K061  wastes  contained  total  lead 
concentrations  up  to  14  percent,  and 
were  reduced  to  leachate  levels  well 
below  the  characteristic  level  of  5.0 
mg/1.  Based  on  these  data,  the  Agency 
believes  that  residues  from  thermal 
recovery  of  D008  wastes  containing  high 
levels  of  lead  will  no  longer  leach  lead 
above  the  EP  toxic  level.  (See  also  the 
discussion  on  recovery  of  lead  acid 
batteries  and  the  solicitation  of 
comments  and  data  below.)  Therefore, 
the  Agency  is  proposing  a  treatment 
standard  of  "Thermal  Recovery  as  a 
Method  of  Treatment"  for  wastes  in  the 
High  Lead  Subcategory. 

(c)  Standards  for  Lead  Acid  Batteries 
Subcategory.  Currently,  the  Agency 
does  not  have  waste  characterization 
and  treatment  data  from  the  recycling  of 
lead  acid  batteries  (i.e.,  influent  lead 
concentrations  and  total  and  leachable 
residual  data).  Therefore,  the  Agency  is 
soliciting  recovery  data  of  lead  from 
secondary  smelting  operations.  In 
particular,  the  Agency  is  interested  in 
the  minimum  concentration  of  lead  that 
can  be  recovered  from  other  D008 
wastes,  the  resultant  waste 
characteristics  associated  with  the  slag 
(assuming  that  the  slag  is  either  a  D008 
waste,  or  comes  from  smelting  a  waste 
that  is  not  indigenous  to  the  industrial 
furnace),  and  any  treatment  data  on  the 
slag. 

As  a  result,  the  Agency  is  proposing 
treatment  standards  for  non-indigenous 
recyclable  D008  wastes  (identified  as 
the  D008  High  Lead  Subcategory)  based 
on  the  performance  of  the  high 
temperature  metals  recycling  of  K061 
wastes  that  contain  significant 
concentrations  of  lead.  (Residues  from 
recycling  indigenous  D008  materials 
would  be  subject  to  the  D008  standard  if 
such  residues  exhibit  EP  toxicity  for 
lead,  and  their  subcategory  would  be 
determined  at  the  time  of  their 
generation.) 

Incidentally,  the  Agency  notes  in 
response  to  inquiries  from  the  affected 
industries  that  lead  acid  batteries 
themselves,  when  stored  before  land 
disposal,  are  not  considered  to  be  land 
disposed.  This  is  because  the  battery  is 
considered  to  be  a  container  (see  40  CFR 


264.314(d)(3)).  Battery  storage,  however, 
typically  is  subject  to  the  subpart  ] 
storage  standards  (relating  to  secure 
storage,  secondary  containment  in  some 
instances,  and  other  requirements). 

For  the  lead  acid  batteries  treatability 
group,  the  Agency  is  proposing  metals 
recovery  as  a  method  of  treatment.  The 
Agency  believes  that  most  of  the 
treaters  for  lead  acid  batteries  are  using 
a  recovery  process.  These  standards 
only  apply  for  lead  acid  batteries  that 
are  identified  as  RCRA  hazardous 
wastes  and  that  are  not  elsewhere 
excluded  from  regulation  under  the  land 
disposal  restrictions  of  40  CFR  268  or 
exempted  under  other  EPA  regulations 
(see  40  CFR  286.80). 

(d)  Standards  for  PllO,  U144,  and 
U146  Nonwastewaters.  The  Agency  has 
determined  that  some  nonwastewater 
forms  of  lead  wastes  including  PllO, 
U144.  U146,  and  some  D008  wastes, 
would  need  to  be  incinerated  prior  to 
stabilization  due  to  the  presence  of  high 
concentrations  of  organics  in  order  to 
achieve  a  treatment  standard  based  on 
stabilization.  This  is  primarily  because 
the  organics  typically  interfere  with 
conventional  stabilization  processes 
(particularly  at  concentrations 
exceeding  1%  TOC).  The  Agency  has 
data  on  the  incineration  of  organic 
wastes  containing  up  to  1,000  mg/kg 
lead  (such  as  K048/K051  and  K087 
wastes)  followed  by  stabilization  of  the 
ash.  These  data  indicate  that  the 
proposed  standard  (i.e.  0.51  mg/l 
leachable  lead)  for  D008 
nonwastewaters  in  the  Low  Lead 
Subcategory  based  on  stabilization  can 
be  achieved  for  wastes  that  also  contain 
significant  concentrations  of  organics. 
provided  the  organics  are  destroyed  by 
pretreatment.  The  Agency  is  therefore 
proposing  that  this  standard  is 
applicable  to  those  U  and  P  lead  wastes 
that  are  organo-lead  compounds,  i.e., 
PllO,  U144,  and  U146.  This  is  further 
supported  by  the  fact  that  the  lead 
contained  in  the  K048-K052  petroleum 
refinery  wastes  that  were  incinerated, 
probably  was  present  as  tetraethyl  lead 
thus  supporting  the  extrapolation  to 
PllO,  off-specification  tetraethyl  lead. 
Lead  acetate  (U144]  and  lead  subacetate 
(U146)  are  anticipated  to  be  less  difficult 
(or  at  least  of  similar  difficulty)  to  treat 
than  tetraethyl  lead. 

(ej  Standards  for  Radioactive  Lead 
Solids  Subcategory.  The  Agency  is  also 
proposing  treatment  standards  for 
radioactive  lead  solids.  These  lead 
solids  include,  but  are  not  limited  to,  all 
forms  of  lead  shielding,  lead  "pigs",  and 
other  elemental  forms  of  lead.  These 


lead  solids  do  not  include  treatment 
residuals  such  as  hydroxide  sludges, 
other  wastewater  treatment  residuals,  or 
incinerator  ashes  that  can  undergo 
conventional  pozzolanic  stabilization, 
nor  do  they  include  organo-lead 
materials  ^at  can  be  incinerated  and 
then  stabilized  as  ash.  These  wastes  are 
different  than  the  other  D008 
nonwastewaters  containing  high  levels 
of  lead,  because  of  their  radioactivity. 

EPA  does  not  believe  that  metal 
recovery  (i.e.,  smelting)  is  an  available 
technology  for  radioactive  solids.  Any 
lead  recovery  would  be  radioactive,  and 
thus  unusable.  If  the  radioactive  lead 
was  smelted  along  with  normal  lead,  the 
entire  mass  recovered  would  be 
unusable. 

However,  conventi(  nal  stabilization 
technologies  generally  should  not  be 
impacted  by  the  presence  of  radioactive 
versus  nonradioactive  lead.  As  a  result, 
the  Agency  is  not  subcategorizing 
wastewater  treatment  residues  and 
incinerator  ash  containing  radioactive 
lead  or  other  metals  except  for  purposes 
of  determining  availability  of  treatment 
capacity  (i.e.,  stabilization  processes  for 
radioactive  materials  should  employ 
special  safety  precautions  due  to  the 
radioactivity).  Therefore,  the  Agency 
has  developed  a  separate  treatability 
group  and  BDAT  for  the  specified 
radioactive  lead  solids. 

For  these  radioactive  lead  solids,  the 
Agency  is  proposing  a  treatment 
standard  of  "Surface  Deactivation  or 
Removal  of  Radioactive  Lead  Portions 
Followed  by  Encapsulation;  or  Direct 
Encapsulation  as  Methods  of 
Treatment".  The  Agency  believes  that 
most  radioactive  lead  results  from  the 
use  of  the  elemental  lead  (a  solid)  either 
directly  or  indirectly  as  a  shield  from 
radioactivity.  Typically,  the 
radioactivity  penetrates  slowly  into  one 
side  of  the  lead  (shield),  thus  providing 
the  necessary  protection.  Therefore, 
depending  upon  the  thickness  of  the 
lead  shield  the  radioactive  portion  of  the 
lead  may  be  able  to  be  shaved  off  from 
the  nonradioactive  portion.  The 
remaining  nonradioactive  lead  would 
then  be  subject  to  the  treatment 
standard  for  High  Lead  wastes. 
'Thermal  Recovery  as  a  Method  of 
Treatment".  The  radioactive  portion  (or 
in  some  cases  the  entire  shield  or  solid) 
would  then  be  either  macro-  or  micro- 
encapsulated into  a  protective  material 
that  would  prevent  the  lead  from 
leaching  in  the  disposal  environment. 
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BOAT  Treatment  Standards  for 
D008,  P110.  U144,  U146.  U146 

[Wastewaters] 


Regulated  constituent 


Maximum  for 

any  wigle 

grab  sample, 

total 
composition 

(mg/i) 


0.040 


BOAT  Treatment  Standards  for 

P110,  U144,  U145.  and  U146 

[Nonwastewaters] 


Regulated  constituent 

Maximum  tor 

any  single 
grabsarnple. 
TCtP  (mg/l) 

Lead _    ._ 

0.51 

BOAT  Treatment  Standards  for  D008 
Low  Lead  Subcategory— Less  Than 
2.5% 

[Nonwastewaters] 


Regulated  constituent 

Maximum  for 

any  single 
grabsarnple. 
TCLP  (mg/l) 

Lead 

0.51 

BOAT  Treatment  Standards  for  DOOS 
High  Lead  Subcategory  Greater 
Than  or  Equal  to  2.5%  Lead 

[Nonwastewaters] 
Thermal  recovery  as  a  meVnod  of  treatment 


BOAT  Treatment  Standards  for  DOOS 

[Lead  Acid  Batteries'] 
Thermal  recovery  as  a  metfiod  of  treatment 

'Ttits  standard  only  applies  to  lead  acid  batteries 
t^at  are  identified  as  RCRA  hazardous  wastes  aixl 
that  are  not  excluded  elsewhere  from  regulation 
under  ttw  land  disposal  restncttons  of  40  CFR  268 
or  exempted  uryjer  other  EPA  regulations  (see  40 
CFR  266.80). 

BOAT  Treatment  Standards  for  DOOS 
[Radioactive  Lead  Solids'] 

Surface  deactivation  or  removal  of  radioactive  lead 

portions  followed  by  arKapsutation;  or  dwect 

encapsulation  of  radioactive  lead  solids  as  methods 

of  treatment 

'These  lead  soMs  ir>clude.  but  are  not  limited  to, 
aU  forms  of  lead  shteid<r>g.  lead  "pigs",  and  ottier 
etementaJ  forms  of  lead.  These  lead  solids  do  not 
include  treatment  residuals  such  as  hydroxide 
sludges,  other  wastewater  treatment  residuals,  or 
inonerator  aihea  that  can  urtdergo  convantnrtal 
pozzolanic  stabilization,  nor  do  they  Include 
organo-lead  materials  that  can  be  incinerated  and 
then  statMlized  as  ash. 


g.  Mercury. 

D009 — EP  toxic  for  mercury 

K071 — Brine  purification  muds  from  the 

mercury  cell  process  in  chlorine 

production,  where  separately  prepurified 

brine  is  not  used 
K106 — Wastewater  treatment  sludges  from 

the  mercury  cell  process  in  chlorine 

production 
P065 — Men:ury  fulminate 
P092 — Phenylmercury  acetate 
U151— Mercury 

These  six  wastes  are  grouped  together 
because  they  contain  mercury  as  the 
primary  hazardous  constituent.  The 
Agency  is  grouping  these  wastes 
together  in  order  to  simplify  the 
explanation  of  the  chemistry  of  mercury 
and  the  operational  treatment  principles 
of  technologies  for  treating  the  related 
mercury  wastes. 

(1)  Review  of  Applicable 
Technologies  for  Nonwastewaters — (a) 
Thermal  Recovery  Processes.  Based  on 
the  available  treatment  data  from 
thermal  recovery  processes  for  K071, 
K106,  and  for  cinnabar  ores,  EPA  is 
proposing  thermal  recovery  as  part  of 
the  treatment  standards  for  many  of  the 
nonwastewater  forms  of  these  six 
mercury  wastes.  EPA  has  examined 
data  on  the  mercury  content  of  residues 
from  roasting/retorting  of  K071  and 
K106  wastes,  and  believes  that  it  shows 
substantial  reductions  in  mercury 
mobility.  The  data  indicated  that 
mercury  can  be  recovered  from  these 
wastes  such  that  the  residues  contain 
less  than  16  mg/kg  of  total  mercury. 

In  addition,  EPA  believes  the  thermal 
processing  of  cinnabar  ores  simulates 
the  roasting/retorting  of  mercury  sulfide 
containing  wastes.  These  additional 
data  indicates  that  the  thermal 
processing  of  cinnabar  ores  yields  a 
calcinated  residue  containing  100  mg/kg 
total  mercury,  and  none  of  treated 
residues  exceed  EP  toxicity  Levels  for 
mercury.  As  a  result,  EPA  is  proposing 
to  use  the  lowest  concentration  based 
number  achieved  by  these  two  sets  of 
thermal  recovery  data,  i.e.,  the  16  mg/kg, 
to  reflect  the  level  of  mercury  amenable 
to  recovery. 

It  is  not  clear  from  the  available  data 
whether  organo-mercury  wastes  (like 
P065  and  P092)  can  be  retorted  directly, 
or  if  the  organic  fraction  must  be 
destroyed  first.  Consequently,  for 
certain  organo-mercury  wastes,  EPA  is 
proposing  an  initial  treatment  step  to 
destroy  the  organics  followed  by 
thermal  recovery  of  mercury  if  the 
incineration  residues  contain  sufficient 
mercury  to  be  amenable  to  recovery. 

The  Agency  is  aware  of  other  thermal 
processes,  such  as  scrap  metal 
distillation  incorporating  steam  stripping 
and  vacuum  distillation,  that  are  used 


for  recovery  of  mercury  from  debris  and 
equipment.  However,  the  Agency  has  no 
particular  data  from  these  processes  for 
use  in  the  development  of  treatment 
standards.  Therefore,  the  Agency  is 
soliciting  data  and  information  on  these 
technologies. 

(b)  Acid  Leaching.  The  promulgated 
treatment  standards  for  K07l 
nonwastewaters  in  the  First  Third  rule 
based  on  the  performance  of  a  treatment 
process  involving  acid  leaching  to 
solubilize  and  extract  the  mercury 
contained  in  the  K071  brine  sludge  and 
later  convert  the  mercury  to  a  relatively 
insoluble  mercury  sulfide  sludge.  (See 
further  discussion  of  proposed  rule  for 
K071  in  53  FR 11758-11759  (April  8, 1988) 
and  final  rule  in  53  FR  31166-31167 
(August  17, 1988).)  The  Agency  is  using 
these  data  and  promulgated  standards 
for  transfer  to  wastes  that  contain  less 
than  16  mg/kg  total  mercury  as 
generated  (i.e.,  wastes  with  insufficient 
mercury  to  warrant  recovery).  Residues 
fi-om  this  acid  leaching  process  must  be 
evaluated  for  mercury  content  to 
determine  whether  they  must  undergo 
thermal  recovery. 

(c)  Stabilization.  Existing  stabilization 
data  for  K106  nonwastewaters 
containing  over  2%  total  mercury  (by 
weight)  indicate  that  the  overall 
leachability  of  mercury  from  the  K106 
wastes  actually  increases  with  the 
addition  of  the  alkaline  stabilization 
reagents.  Thus,  conventional 
cementitious  and  pozzolanic 
stabilization  processes  (all  of  which 
involve  alkaline  materials)  are  not 
considered  BDAT  for  wastes  containing 
concentrations  above  2%  total  mercury. 

No  data  have  been  received  on  K106 
stabilization  using  proprietary  bindet« 
such  as  asphalts,  silicates,  or  sulfide. 
While  some  vendors  have  expressed 
their  interest  in  submitting  data  to  EPA, 
these  data  have  not  been  submitted  at 
the  time  of  this  rule.  If  these  data 
become  available,  anyone  interested  in 
reviewing  performance  data  for  the 
stabilization  of  K106  wastes  (mercury 
sulfides),  must  request  such  data 
following  the  procedures  described  in 
section  IILA.l.i.  of  today's  preamble. 
This  request  should  be  identified  as 
"III.A.S.g.  Stabilization  of  Mercury 
Wastes". 

(d)  Incineration.  EPA  has  information 
from  a  few  facilities  that  indicate 
routine  incineration  of  some  wastes 
containing  organo-metallics.  EPA 
believes  that  these  include  organo- 
mercury  wastes  such  as  spent  organo- 
mercury  catalysts,  organo-mercurials  in 
lab  packs,  and  paint  sludges  containing 
mercury.  Thus,  incineration  is 
considered  to  be  demonstrated  to  treat  a 
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vast  array  of  mercury-containing 
wastes.  The  mercury  from  these  wastes 
is  not  destroyed  by  the  incineration 
process  but  rather  accumulates  as 
inorganic  mercury  compounds  in  the 
ash,  the  scrubber  water,  and  the 
wastewater  treatment  sludges  from  the 
treatment  of  the  scrubber  waters.  Thus, 
the  Agency  is  specifying  further 
treatment  of  incineration  residues  in 
order  to  reduce  the  mobility  or 
concentration  of  mercury  to  levels  that 
more  fully  minimize  threats  to  human 
health  and  the  environment. 

(2J  Complications  of  Co-disposal  with 
Alkaline  Materials.  Mercury  sulfide  is 
relatively  insoluble  in  water  under  acid 
conditions.  However,  tlrf^ormation  on 
the  attempted  pozzolanic  stabilization  of 
K106  (which  is  primarily  mercury 
sulfide)  indicates  that  the  leachability 
(i.e.,  solubility]  of  the  mercury  increases 
under  alkaline  conditions.  Therefore,  the 
low  solubility  of  mercury  sulfide  must 
be  balanced  against  the  potential  for 
leachability  of  the  resulting  wastewater 
treatment  sludges  during  co-disposal 
with  alkaline  wastes  or  materials.  This 
potential  for  increased  leachability 
under  these  conditions  is  a  legitimate 
concern,  in  that  some  operators  of 
hazardous  landfills  co-dispose  all 
"metal"  wastes  and  it  is  typical  practice 
to  add  excess  lime  to  prevent  migration 
of  the  other  metals  prior  to  disposal 

The  Agency  solicits  comment  on 
whether  it  should  establish  disposal 
requirements  under  40  CFR  parts  264 
and  265  for  all  mercury  sulfide 
wastewater  treatment  residuals  in  the 
Low  Mercury  Subcategory  which  would 
require  segregation  of  the  treatment 
residuals  fit>m  alkaline  materials  (in 
either  monofills  or  separate  subcells 
within  a  landfill).  Such  a  requirement 
would  be  a  type  of  management 
standard  designed  to  prevent  co- 
disposal  of  incompatible  wastes.  By 
soliciting  comment,  EPA  notes  that  these 
proposed  requirements  may  be 
promulgated  as  additional  requirements 
to  meeting  the  proposed  concentration- 
based  TCLP  standards. 

The  Agency  also  solicits  comment  on 
an  alternative  of  simply  classifying 
D009,  K071.  K106.  P065,  P092.  and  U151 
nonwastewaters  in  the  Low  Mercury 
Subcategory  as  "incompatible"  with 
alkaline  wastes  like  hydroxide  sludges. 
The  basis  would  be  the  increased 
potential  for  leachability  of  the  mercury 
when  exposed  to  alkaline  pH. 

(3J  Standards  for  All  Wastewaters. 
The  Agency  has  identified  ion  exchange, 
carbon  disulfide  sorption,  chemical 
oxidation/reduction,  chemical 
precipitation,  or  combinations  of  these 
technologies  as  applicable  technologies 
to  treat  inorganic  mercury  wastewaters. 


Chemical  oxidation/reduction  processes 
typically  alter  the  chemical  valence  of 
mercury  species  for  subsequent 
precipitation  or  removal  by  ion 
exchange  or  carbon  disulfide  sorption. 

While  ion  exchange  a^^d  carbon 
disulfide  sorption  may  bd  used  directly 
on  a  mercury-containing  wastewater,  all 
of  the  mercury  must  be  in  the  proper 
valence  state.  Typically  these  two 
removal  technologies  are  used  primarily 
as  polishing  steps  after  precipitation. 
Several  facilities  are  believed  to  be 
treating  mercury  wastewaters  with  ion 
exchange  or  carbon  disulfide  sorption. 
However,  the  Agency  lacks  sufficient 
wastewater  treatment  data  based  on  the 
use  of  these  two  technologies. 

The  Agency  has  data  on  precipitation 
of  mercury  from  wastewaters  identified 
as  K071  from  the  chlor-alkali  industry 
using  sulfide  as  the  precipitant.  The 
Agency  believes  that  these  data 
represent  a  matrix  that  is  difficult  to 
treat  since  it  consists  of  a  mixture  of 
different  forms  of  inorganic  mercury. 
The  data  show  that  this  precipitation 
process  provides  effective  treatment  and 
removal  of  mercury  from  these 
wastewaters  because  it  reduces  the 
concentration  of  mercury  in  the 
wastewater  to  levels  below  the 
characteristic  level  of  0.2  mg/L 

Based  on  these  treatment  data,  the 
Agency  is  proposing  a  treatment 
standard  of  0.030  mg/l  mercury  for  all 
D009  wastewaters.  The  Agency  believes 
that  these  wastes  represent  the  most 
difficult  to  treat  wastewaters.  As 
discussed  in  detail  in  section  m.C.  of 
today's  preamble,  the  Agency  has 
initially  determined  that  it  has  the 
authority  to  establish  treatment 
standards  below  the  characteristic  level 
for  these  wastes  or  at  least  to  make 
failure  to  treat  to  the  lower  level  a 
violation  of  section  30G4(m).  The  Agency 
is  also  proposing  a  second  option  of 
limiting  the  treatment  standard  for  D009 
wastewaters  to  the  characteristic  level 
of  0.2  mg/l.  The  Agency  specifically 
solicits  conunents  on  these  two  options. 

The  Agency  is  also  proposing  to 
transfer  these  performance  data  and 
standards  to  K106,  P065,  P092.  and  U151 
wastewaters.  EPA  is  soliciting  and  data 
on  the  achievability  of  these  standards 
for  all  mercury  wastewaters.  In 
particular,  the  Agency  solicits  data 
characterizing  the  untreated  and  treated 
mercury-contaminated  wastewaters  that 
are  routinely  generated,  information 
pertinent  to  the  design  and  operation  of 
their  wastewater  treatment 
technologies,  and  information  pertinent 
to  the  manufacturing  processes 
generating  these  mercury-bearing 
wastewaters. 


Some  mercury-containing 
wastewaters  may  require  more 
extensive  treatment  trains  in  order  to 
treat  hexavalent  chromium,  other 
metals,  and  organics  which  could 
possibly  interfere  with  the  treatment  of 
the  mercury.  A  reduction  step  for 
hexavalent  chromiimi  and  an  oxidation 
step  (with  reagents  such  as  hydrogen 
peroxide  or  hypochlorite)  may  be 
necessary  to  treat  the  organics.  In 
addition,  complexed  organometallics 
which  may  be  present  will  probably 
have  to  be  oxidized  or  otherwise 
removed  prior  to  conversion  of  the 
mercury  to  their  proper  valence  state  for 
further  metal  treatment  by  precipitation. 
However,  the  Agency  currently  lacks 
reliable  data  that  indicate  that  the 
proposed  concentration-based 
standards  cannot  be  achieved  for  these 
types  of  wastes.  Nevertheless,  EPA 
anticipates  that  pretreatment  steps  such 
as  hexavalent  chromium  reduction  and 
chemical  oxidation  of  organics  may  be 
necessary  and  these  pretreatment  steps 
could  remove  these  potential 
interferences.  This  is  further  supported 
by  the  fact  that  quantitative  analytical 
methods  for  mercury  in  waste  samples 
include  such  pretreatment  steps  to 
remove  the  interferences  during 
analysis.  The  Agency  specifically 
solicits  comments  on  the  applicability  of 
these  and  other  pretreatment 
technologies  for  mercury-containing 
wastewaters  and  data  that  indicate  the 
achievability  of  the  proposed 
wastewater  standard. 

(4)  Standards  for  KlOB  and  U151 
Nonwastewaters.  The  Agency 
previously  proposed  treatment 
standards  for  K106  wastes  based  on 
retorting  in  the  First  Third  proposed  rule 
(53  FR  17578.  May  17, 1988).  The 
proposed  standards,  however,  were  not 
promulgated  because,  at  that  time,  there 
was  insufficient  information  to  support 
the  transfer  from  the  retorting  of 
mercury  sulfide  ores  or  other  mercury 
wastes  that  the  Agency  believed  were 
similar  to  the  K106  wastes  (53  FR  31173- 
31174,  August  17. 1988).  The  Agency  has 
since  collected  performance  data  on  the 
thermal  processing  of  cinnabar  ores  that 
the  Agency  believes  simulates  the 
roasting/retorting  of  mercury  sulfide 
containing  wastes.  (See  section 
fflA.5.g.(l.)(a.)  above). 

The  Agency  is  proposing  to  establish 
a  High  Mercury  Subcategory  and  a  Low 
Mercury  Subcategory  for  K106  and  U151 
nonwastewaters  based  on  a  cut-off  of  16 
mg/kg.  For  wastes  in  the  High  Mercury 
Subcategory  (i.e.,  containing  greater 
than  or  equal  to  16  mg/kg  total  mercury) 
the  Agency  is  proposing  a  treatment 
standard  of  "Roasting  or  Retorting  as  a 
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Method  of  Treatment".  Since  it  is  likely 
that  K106  and  U151  wastes  will  be 
considered  indigenous  to  the  thermal 
recovery  processes,  the  residues  from 
these  processes  would  no  longer  be 
considered  K106  or  U151.  However,  if 
these  wastes  are  EP  toxic  for  mercury 
(D009)  they  must  then  comply  with  the 
appropriate  standards  for  D009  wastes 
(i.e..  High  or  Low  Mercury  Subcategory) 
presented  below. 

For  K106  and  U151  nonwastewaters  in 
the  Low  Mercury  Subcategory  (i.e.,  less 
than  16  mg/kg  total  mercury)  the 
Agency  is  proposing  a  treatment 
standard  of  0.025  mg/1  mercury 
measured  in  a  TCLP  leachate  based  on 
the  transfer  of  performance  of  acid 
leaching  data  for  K071  nonwastewaters. 
(See  section  lII.A.5.g.(l.)(b.)  above.) 
Residues  from  this  acid  leaching  process 
must  be  evaluated  for  mercury  content 
to  determine  whether  they  must  undergo 
thermal  recovery.  K106  and  U151 
nonwastewaters  that  contain  less  than 
16  mg/kg  total  mercury  and  that  also 
leach  less  than  0.025  mg/1  mercury  (as 
measured  in  the  TCLP  extract)  are 
considered  to  have  met  the  BDAT  and 
can  be  land  disposed. 

(5)  Proposed  Revisions  ofK071 
Nonwastewaters.  The  Agency 
promulgated  treatment  standards  for 
K071  nonwastewaters  with  the  First 
Third  Final  Rule  based  on  the 
performance  of  a  treatment  process 
involving  an  acid  leaching  to  solubilize 
and  extract  the  mercury  contained  in  the 
K071  brine  sludge  and  later  convert  the 
mercury  to  a  relatively  insoluble 
mercury  sulfide  sludge.  (See  further 
discussion  of  proposed  rule  for  K071  in 
53  FR  11758-11759  (April  8, 1988)  and 
final  rule  in  53  FR  31166-31167  (August 
17. 1988).) 

The  Agency  is  proposing  to  create  a 
new  subcategory  identified  as  K071  High 
Mercury  Subcategory  and  is  thus 
proposing  to  partially  replace  the  K071 
nonwastewater  treatment  standard 
previously  promulgated.  Thus,  for  K071 
nonwastewaters  in  the  High  Mercury 
Subcategory  (i.e.,  greater  than  or  equal 
to  16  mg/kg  total  mercury)  the  Agency  is 
proposing  a  treatment  standard  of 
"Roasting  or  Retorting  as  a  Method  of 
Treatment".  (See  also  discussion  for 
K106  and  U151.)  The  Agency  is  also 
proposing  to  create  a  new  subcategory 
identified  as  Low  Mercury  Subcategory, 
i.e.,  less  than  18  mg/kg  total  mercury,  for 
K071  nonwastewaters  and  is  retaining 
the  promulgated  standard  (0.025  mg/1 
mercury  based  on  analysis  of  a  TCLP 
extract)  for  these  wastes. 

(6)  Standards  for  P065  and  P092 
Nonwastewaters.  Mercury  fulminate 
(P065)  and  phenylmercury  acetate  (P092) 
are  mercury  compounds  containing 


carbon.  The  Agency  has  determined  that 
incineration  represents  part  of  the  BDAT 
for  P065  and  P092  nonwastewaters.  This 
is  because  incineration  is  demonstrated 
for  destruction  of  carbon-metal  bonds  in 
organo-metallics,  and  may  be  necessary 
to  make  mercury  available  for  recovery. 
(See  discussion  of  incineration  in 
section  III.A.5.g.(l.)fa.)  and  (c.)  above.) 
Also,  the  Agency  notes  that  available 
information  for  P065  indicates  that 
mercury  fulminate  can  be  destroyed  in 
an  incinerator  designed  to  destroy 
explosive  wastes.  (Detailed  information 
on  the  treatment  methods  identified  for 
mercury  fulminate  can  be  found  in  the 
Department  of  the  Army  Technical 
Manual,  TM-9-1300-214,  Military 
Explosive,  September  1984). 

Incineration  of  P065  and  P092  will  not 
destroy  mercury,  which  will  end  up  in 
the  residues.  The  residues  therefore 
must  be  treated  fxirther.  This  is  reflected 
in  the  proposed  standard  for  these 
wastes:  "Incineration  followed  by 
roasting  or  retorting  of  incinerator 
nonwastewater  residues  (ash  and 
wastewater  treatment  sludges  fi'om  the 
treatment  of  incinerator  scrubber 
waters)  provided  such  residues  exceed 
16  mg/kg  total  mercury;  and  scrubber 
waters  from  incineration  must  comply 
with  the  0.030  mg/1  wastewater 
standard"  for  D009,  K106.  P065,  P092. 
and  U151  wastewaters. 

In  other  words,  residues  from 
incinerating  these  wastes  (including 
wastewater  treatment  sludges  from  the 
treatment  of  scrubber  waters)  require 
further  treatment  for  mercury.  For 
nonwastewaters,  if  the  residues  contain 
sufficient  mercury  to  warrant  recovery 
(16  mg/kg  total  mercury)  they  would 
have  to  be  roasted  or  retorted.  If  not, 
they  would  have  to  meet  the  standard 
for  low  mercury  wastes.  Scrubber 
waters  would  be  required  to  meet  the 
same  standard  applicable  to  all 
wastewaters  within  the  mercury 
treatability  group.  Thus,  for  these 
wastes,  incineration  serves  as  a  type  of 
pretreatment,  and  nonwastewaters  from 
incineration  are  then  evaluated  to 
determine  if  they  are  in  the  High  or  Low 
Mercury  Subcategory,  and  the 
appropriate  treatment  standard  for 
mercury  applies. 

(7)  Standards  for  D009 
Nonwastewaters.  Treatment  standards 
for  D009  nonwastewaters  in  the  High 
Mercury  Subcategory  are  being 
proposed  based  on  a  combination  of  the 
standard  for  K106  and  that  for  P065  and 
P092.  The  main  reason  for  this  is  that 
D009  wastes  may  be  contaminated  with 
organics  or  other  organo-mercury 
constituents  (along  with  inorganic 
mercury).  EPA  is  thus  proposing  a 
standard  for  D009  nonwastewaters  in 


the  High  Mercury  Subcategory  of 
"Roasting  or  retorting  as  a  method  of 
treatment;  or  incineration  followed  by 
roasting  or  retorting  of  incinerator 
nonwastewater  residues  (ash  and 
wastewater  treatment  sludges  from  the 
treatment  of  incinerator  scrubber 
waters)  provided  such  residues  exceed 
16  mg/kg  total  mercury".  As  a  result,  if 
the  organic  content  is  too  high  for  the 
retorting  or  roasting,  incineration  would 
be  required  as  a  pretreatment  step.  The 
Agency  considered  proposing  a 
subcategory  of  organic-mercury  wastes; 
however,  the  Agency  had  no  means  of 
establishing  a  definition  for  these 
wastes.  Thus,  the  Agency  is  soliciting 
data  and  comment  that  would  assist  the 
Agency  is  subdividing  this  standard 
according  to  the  organic  content. 

(8)  Standards  for  Radioactive  Wastes 
Containing  Mercury.  Information 
provided  recently  to  EPA  by  the  United 
States  Department  of  Energy  (DOE) 
indicates  the  generation  of  two 
particular  mixed  radioactive/hazardous 
wastes  that  contain  mercury.  This 
information  also  suggests  that  the  BDAT 
technologies  and  standards  proposed  for 
the  corresponding  nonradioactive 
wastes  may  not  be  applicable.  The 
Agency,  therefore,  has  developed 
alternative  treatment  standards  for 
these  wastes  which  are  presented  in  the 
following  section. 

(a)  Elemental  Mercury.  Elemental 
mercury  is  typically  found  in  vacuum 
pumps  and  related  manometers.  In  the 
nuclear  industry,  this  form  of  mercury 
has  been  contaminated  with  radioactive 
tritium  (a  radio-isotope  of  hydrogen). 
These  wastes  are  often  identified  as 
D009  or  U151.  The  treatment  standard 
proposed  for  the  nonradioactive  wastes 
of  this  type  is  "Roasting  or  Retorting  as 
a  Method  of  Treatment".  However,  the 
Agency  has  no  data  or  information  that 
would  indicate  that  these  processes 
would  be  able  to  separate  the  mercury 
from  the  radioactive  material  (i.e., 
tritium)  resulting  in  a  reusable  mercury. 
Thus,  the  Agency  believes  that  these 
processes  would  not  necessarily  be 
applicable  to  these  wastes  and  therefore 
developed  a  proposed  standard  based 
on  the  following  information. 

As  a  result  of  the  high  vapor  pressure 
associated  with  elemental  mercury  in 
the  liquid  form,  the  predominant  safely 
concern  with  the  mercury  in  these 
wastes  is  from  air  emissions.  One 
method  that  has  been  developed  to 
handle  spills  of  nonradioactive  liquid 
mercury  involves  the  application  of 
elemental  zinc  powder  to  areas  that 
have  been  contaminated  with  the 
mercury  (the  visible  droplets  of  liquid 
mercury  are  physically  collected  in  a 
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separate  step  before  apphcation  of  the 
zinc).  The  zinc  is  dampened  with  dilute 
sulfuric  acid  (5-10%)  until  a  paste  is 
formed.  This  paste  is  then  collected  for 
disposal.  The  mercury  forms  an 
amalgam  with  the  zinc  providing  a 
significant  reduction  in  air  emissions  of 
mercury.  (EPA  prefers  this  procediu^ 
over  the  conventional  spill  cleanup 
procedures  involving  addition  of 
calcium  polysulfide  or  flowers  of  sulfur 
because  use  of  zinc  results  in  lower  air 
emissions  of  mercury.) 

The  Agency  currently  has  no 
information  on  whether  this  procedure 
will  reduce  the  overall  teachability  of 
mercury.  However,  the  Agency  has 
determined  that  this  procedure  does 
provide  significant  treatment  due  to  the 
decrease  in  air  emissions,  the  change  in 
mobility  from  liquid  mercury  to  a  paste- 
like soUd.  and  the  potential  reduction  in 
leachabiUty  due  to  the  amalgamation 
with  the  zinc.  Based  on  this  information, 
the  general  lack  of  treatment  data,  the 
lack  of  alternative  technologies,  and  the 
unique  handhng  problems  associated 
with  the  radioactivity,  the  Agency  is 
proposing  a  treatment  standard  for  D009 
and  UlSl  elemental  mercury  wastes 
contaminated  with  radioactive  materials 
of  "Amalgamation  with  Zinc  as  a 
Method  of  Treatment".  Roasting, 
retorting  or  other  recovery  process  are 
not  precluded  from  use  by  this  standard 
as  long  as  all  residuals  from  these 
recovery  processes  comply  with  the 
amalgamation  treatment  standard  prior 
to  land  disposal. 

(bj  Hydraulic  Oil  Contaminated  with 
Mercury.  The  DOE  also  indicated  the 
generation  of  a  hydraulic  oil  that  is 
contaminated  with  mercury  and  tritium. 
EPA  is  assuming  that  the  hydraulic  oil 
referred  to  by  DOE  is  organic  and  can 
be  incinerated.  EPA  has  determined  that 
the  technologies  applicable  to 
nonradioactive  mercury  wastes  that 
contain  high  levels  of  organics  are 
incineration  followed  by  roasting  or 
retorting  of  all  of  the  inorganic  residues 
and  wastewater  treatment  for  the 
scrubber  waters.  (See  the  exact 
proposed  standards  for  P065  and  P092 
nonwastewaters  above.) 

The  Agency  is  proposing  to  modify 
this  standard  for  this  type  of  radioactive 
mercury  waste  by  removing  the 
requirement  to  recover  mercury  from  the 
inoi^anic  residues.  Because  the  Agency 
is  uncertain  that  roasting  or  retorting 
will  be  able  to  recover  a  reusable 
mercury  (i.e.,  nonradioactive)  from  these 
residues,  the  Agency  is  proposing  a 
treatment  standard  of  "Incineration  as  a 
Method  of  Treatment  with  incinerator 
residues  meeting  the  following:  (1)  Ash 
and  wastewater  treatment  sludges  from 


the  treatment  of  scrubber  waters  must 
comply  with  a  TCLP  concentration  of 
0.025  mg/L  and  (2)  Scrubber  waters  must 
comply  with  a  total  concentration  of 
0.030  mg/I  wastewater  standard"  for 
D009  Hydraulic  Oil  Contaminated  with 
Radioactive  Materials. 

BDAT  Treatment  Standards  for 
D009,  K106,  P065,  P092,  and  U151 

[Wastewaters] 
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BDAT  Treatment  Standards  for  K106 

ANDU151 

[NoniMastewaters] 

[High  Mercury  Subcategory— Greater  than  or  equat 
to  16  mgykg  totai  mercury] 

Roasting  or  Retorting  as  a  Method  o(  Treatment 


BDAT  Treatment  Standards  for  K106 

AN0U151 

[Nonwastewaters] 

[LxMT  Mercury  Subcategory— Less  than  16  nig/kg 
total  mercury) 
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BDAT  Treatment  Standards  for 
K07r 

[Nonwastewaters] 


[High  Mercury  Subcategory— Oreaier  than  or 
to  16  mg/kg  total  mercury] 


Roasting  or  Retorting  as  a  Method  of  Treatment 


'This  standard  craalea  ■  mv nbeMagory  identi- 
fied as  K071  High  Mercury  Subcalegery  and  would 
replace  the  K071  nonwastewater  treatment  standard 
promulgated  August  17.  1960  (S3  FR  31167)  tor 
waaiaa  that  would  now  tan  into  this  new  sub- 
category. 


BDAT  Treatment  Standards  for 
K071* 


(1 


tars] 


[Low  Mercury  Subcategory — Less  than  16  mg/kg 
total  mercury] 
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'This  standard  Is  the  same  as  the  starxiard  for 
K071  nonwastewaters  pronMlMted  August  17.  IMS 
(53  FR  31167).  but  now  ¥Muld  only  be  appicahta  to 
tt>e  new  autxategory  njeirtitwd  as  the  K071  Low 
Mercury  Subcategory. 


BDAT  Treatment  Standards  for  P064 
ANOP092 


[Nonwastewaters] 
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With  the  0.030  mg/1  Wastewater  Standafd 


BDAT  Treatment  Standards  for  D009 

[Nonrwastewaters] 

[High  Mercury  Subcategory— Greater  than  or  equal 
to  16  mg/lig  total  mercury] 

Roasting  or  Retorting  as  a  Method  of  Traatmeitt;  or 
Incmeratxxi  Followed  by  Roasting  or  Retorting  of 

Inanerator  Nonwastewater  Residues  (Ash  artd 

Wastewater  Treatment  Sludges  from  TreatwerU  of 

the  Incinerator  Scrubber  Waters)  Provided  Such 

Residues  Exceed  16  mg/kg  Total  Mercury 


BDAT  TREATMENT  STANDARDS  FOR  D009 

[Nonwastewaters] 
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BDAT  Treatment  Standards  for  D009 
AND  U151  Elemental  Mercury  Con- 
taminated With  RADtOAcnvE  Materi- 
als 

wim  arte  as  a  Method  ol  Ti 
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RDAT  Treatment  Standards  for  D009 
Hydraulic  Oil  Contaminated  with 
Mercury  and  Radioactive  Materi- 
als 


•  Incineration  as  a  Method  of  Treatment  with 

Incinerator  Residues  Meeting  ttie  Following:  (1)  Ash 

and  Wastewater  Treatment  Sludges  from  Treatment 

of  tfie  Incinerator  Scrubber  Waters  Must  Comply  with 

a  TCLP  Concentration  of  0  025  mg/l;  and  (2) 

Scrubber  Waters  must  Comply  wrth  a  Total 

Concentration  of  0.030  mg/l  Wastewater  Standard) 


h.  Silver.  The  Agency  has  identified 
three  hazardous  wastes  that  potentially 
contain  high  levels  of  silver.  These 
include  P099  (potassium  silver  cyanide), 
P104  (silver  cyanide),  and  DOll  (EP  toxic 
for  silver  5.0  mg/l  silver  as  measured  in 
an  EP  leachate).  Treatment  standards 
for  cyanides  contained  in  P099  and  Pi 04 
wastes  were  promulgated  with  the  Final 
Rule  for  Second  Third  Wastes  (54  FR 
26614  (June  23, 1989)).  At  the  same  time, 
treatment  standards  for  silver  in  P099 
and  P104  wastewaters  were  not 
promulgated  based  on  the  lack  of 
treatment  data.  Today's  notice  proposes 
treatment  standards  for  P099  and  P104 
wastewaters  and  all  DOll  wastes. 

Silver  is  part  of  the  Group  I  elements 
and  has  chemical  properties  similar  to 
lead  and  mercury.  In  aqueous  conditions 
silver  typically  exists  as  a  monovalent, 
cationic  species.  This  behavior  is 
important,  in  that  selection  and 
performance  of  treatment  technologies 
for  silver  is  somewhat  similar  to  most 
other  metals  based  on  this  cationic 
behavior  in  aqueous  conditions. 
However,  due  to  differences  in 
solubilities  of  certain  salts  of  silver 
compared  to  other  metals,  treatment 
technologies  for  both  wastewaters  and 
nonwastewaters  containing  silver  are 
slightly  different  compared  to  wastes 
containing  only  other  metal  constituents. 

The  treatment  standards  presented  in 
today's  preamble  for  all  silver  wastes 
are  based  on  a  limited  amount  of 
treatment  data.  In  this  notice,  the 
Agency  is  soliciting  data  on  the 
characterization  and  treatment  of  all 
wastes  containing  silver.  Copies  of  any 
additional  data  pertaining  to  these 
proposed  treatment  standards  that  may 
be  submitted  during  the  public  comment 
period,  can  be  specifically  requested  in 
writing  by  identifying  the  request  for 
data  as  "additional  data  on  treatment  of 
silver— section  III.A.5.h.".  See  section 
III.A.l.i.  of  today's  preamble  for 
additional  information  on  procedures  for 
requesting  additional  data  on  speciHc 
standards. 

(1)  Identification  of  €D AT  for 
Wastewaters.  When  evaluating 


treatment  technologies  to  establish 
wastewater  treatment  standards  for 
silver  wastes,  the  Agency  beheves  that 
it  must  consider  not  only  the  efficiency 
of  removal  of  silver  from  the 
wastewater,  but  also  the  physical  and 
chemical  state  of  the  precipitated  silver 
salts  that  end  up  in  the  wastewater 
treatment  residues. 

Some  data  indicate  that  silver  can  be 
removed  from  wastewaters  by  using 
lime  (calciiun  hydroxide)  or  caustic 
(sodium  hydroxide)  as  a  precipitating 
reagent  (resulting  in  precipitation  of  the 
silver  as  a  hydroxide  salt  (silver 
hydroxide)).  However,  silver  is  typically 
precipitated  as  a  chloride  salt  (silver 
chloride)  using  a  soluble  chloride  salt  as 
a  precipitating  reagent.  Most  other 
cationic  metals  are  typically  removed 
from  wastewaters  based  on 
precipitation  as  hydroxides,  carbonates 
or  sulfides.  While  silver  hydroxide  is 
slightly  soluble  in  water,  silver  chloride 
is  relatively  insoluble  in  water.  Although 
lime  or  caustic  may  be  effective  in 
precipitating  silver  from  wastewaters, 
chloride  precipitation  should  result  in  a 
precipitate  that  is  less  soluble  in  water 
than  the  hydroxide  salt. 

Due  to  the  relatively  higher  solubiHty 
of  silver  hydroxide  (compared  to  silver 
chloride),  there  exists  a  reasonable 
potential  for  an  increase  in  leachabiUty 
of  silver  from  the  resulting  wastewater 
treatment  sludge  containing  silver  as  a 
chloride  during  co-disposal  with 
alkaline  wastes  or  materials.  This 
potential  for  increased  leachabiUty 
under  these  conditions  is  a  legitimate 
concern,  in  that  some  operators  of 
hazardous  landfills  co-dispose  all 
"metal"  wastes  and  it  is  typical  practice 
to  add  excess  lime  to  prevent  migration 
of  the  other  metals  prior  to  disposal. 

Thus,  EPA  solicits  comments  on 
whether  it  should  (as  part  of  the 
treatment  standard)  specify  the  use  of 
chloride  as  the  precipitating  reagent  for 
all  wastewaters  containing  silver.  In  a 
similar  manner,  the  Agency  solicits 
comment  on  whether  it  should  establish 
disposal  requirements  under  40  CFR 
parts  264  and  265  for  all  silver 
wastewaters  that  would  include 
chloride  precipitation  followed  by 
segregation  of  the  treatment  residuals 
from  alkaline  materials  (i.e.,  in  either 
monofills  or  separate  subcells  within  a 
landfill).  In  doing  so,  EPA  notes  these 
proposed  requirements  may  then  be 
promulgated  as  additional  requirements 
to  meeting  the  proposed  concentration- 
based  standards. 

The  Agency  has  information  that 
sulfide  has  been  used  to  precipitate 
silver  contained  in  photoprocessing 
wastewaters.  Also,  ion  exchange  of 


silver  has  been  reported  as  achieving 
extremely  high  removal  efficiencies.  The 
Agency  is  soliciting  data  on  the 
efficiency  of  these  treatment 
technologies  for  DOll  wastes. 

For  some  silver  wastewaters  more 
extensive  treatment  trains  may  be 
necessary  in  order  to  treat  hexavalent 
chromium,  other  metals,  and  organics 
which  could  possibly  interfere  with  the 
treatment  of  the  silver.  A  reduction  step 
for  hexavalent  chromium  and  an 
oxidation  step  (with  reagents  such  as 
hydrogen  peroxide  or  hypochlorite)  may 
be  necessary  to  treat  the  organics. 
However,  the  Agency  currently  lacks 
data  that  indicate  that  the  proposed 
concentration-based  standards  cannot 
be  achieved  for  these  type  of  wastes 
and  anticipates  that  pretreatment  steps 
such  as  hexavalent  chromium  reduction 
and  chemical  oxidation  of  organics 
could  remove  these  potential 
interferences.  The  Agency  specifically 
solicits  comments  on  the  applicability  of 
these  and  other  pretreatment 
technologies  for  silver  wastewaters  and 
data  that  indicate  the  achievability  of 
the  concentration-based  standards 
proposed  in  the  following  sections. 

The  Agency  has  very  little  data  on 
precipitation  of  silver  from  RCRA 
hazardous  wastewaters  identified  as 
P099,  P104,  or  DOll.  However,  the 
Agency's  does  have  data  from  its 
analysis  of  various  treated  wastewaten 
under  the  Agency's  Effluent  Guideline 
Program.  In  the  absence  of  treatment 
data  specific  to  P099,  P104.  or  DOll 
wastewaters,  the  Agency  believes  that 
these  data  from  the  Effluent  Guidelines 
Program  can  be  transferred  to  develop 
treatment  standards  for  P099,  P104,  or 
DOll  wastewaters.  The  data  show  that 
the  treatment  provided  by  these 
industries  can  reduce  the  concentration 
of  silver  in  the  wastewater  of  levels 
below  the  characteristic  level  of  5.0  mg/ 
1. 

Therefore,  the  Agency  is  proposing 
two  options  for  treatment  standards  for 
DOll  wastewaters.  Based  on  these 
treatment  data,  the  Agency  is  proposing 
a  treatment  standard  of  0.29  mg/l  silver 
for  all  E)011  wastewaters  as  one  option. 
As  discussed  in  detail  in  section  III.C.  of 
today's  preamble,  the  Agency  has 
initially  determined  that  it  has  the 
authority  to  establish  treatment 
standards  below  the  characteristic  level 
for  these  wastes  or  at  least  to  make 
failure  to  treat  to  the  lower  level  a 
violation  of  section  3004(m).  The  Agency 
is  also  proposing  a  second  option  of 
limiting  the  treatment  standard  for  DOll 
wastewaters  to  the  characteristic  level 
of  5.0  mg/l.  The  Agency  specifically 
solicits  comments  on  these  two  options. 
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Based  on  this  same  data,  the  Agency 
is  also  proposing  a  treatment  standard 
for  silver  in  P099  and  P104  wastewaters 
of  0.29  mg/l  of  silver.  While  P099 
(potassium  silver  cyanide)  and  P104 
(silver  cyanide)  wastes  are  typically 
generated  as  nonwastewaters,  the 
Agency  expects  that  wastewater  forms 
of  these  wastes  may  be  generated  from 
incidental  spills  or  from  the  treatment 
process  itself  and  thus  would  require 
treatment  standards.  The  Agency 
expects  that  untreated  wastewaters  will 
be  relatively  dilute,  and  thus  would  not 
be  expected  to  be  difficult  to  treat.  The 
Agency  points  out  that  it  is  not 
recpening  the  promulgated  treatment 
standards  for  cyanides  in  Pog9  and  P104 
for  comment. 

f2J  Identification  of  BOAT  for 
Nonwastewaters.  The  Agency  is 
proposing  several  options  for  treatment 
standards  for  DOll  nonwastewaters. 
These  options  are  based  on  the  inherent 
economic  value  of  silver  and  the  general 
lack  of  treatment  data  for  wastes 
containing  various  levels  of  silver. 

For  nonwastewater  forms  of  DOll,  the 
Agency  believes  that  the  silver  can  be 
dissolved  or  leached  using  an 
appropriate  media  (each  chemical  form 
of  silver  may  require  a  different 
dissolving  media)  and  either 
reprecipitated  as  the  chloride  or 
hydroxide  or  better  yet,  recovered  for  its 
inherent  economic  value  through 
processes  involving  electro-deposition 
or  electro-winning.  As  an  example, 
while  silver  chloride  is  generally 
insoluble  in  dilute  acids,  it  is 
considerably  soluble  in  strong  ammonia 
(NH4OH)  and  could  theoretically  be 
leached  by  ammonia  and  recovered.  The 
Agency  believes  that  due  to  the 
relatively  high  economic  value  of  silver, 
an  economic  incentive  already  exists  for 
most  generators  to  investigate  all 
recovery  options  as  well  as  source 
reduction  techniques  to  prevent 
generation.  The  Agency  is  thus 
proposing  one  option  for  DOll 
nonwastewaters  treatment  standards  as 
"Recovery  as  a  Method  of  Treatment". 

However,  the  Agency  does  not  think 
that  at  very  low  concentrations  (i.e.,  just 
above  the  EP  level)  and  low  waste 
volumes,  recovery  may  not  be  a  viable 
alternative  for  DOll  wastes.  Therefore, 
the  Agency  investigated  the  availability 
of  stabilization  data  for  wastes 
containing  silver.  Treatment  standards 
for  silver  in  nonwastewater  forms  of 
P099  and  PI04  were  promulgated  in  the 
Second  Third  Rule  (53  FR  26615.  (June. 
23, 1989)).  These  standards  were 
transferred  from  stabilization  data  for 
F006  nonwastewaters.  However,  these 
data  represent  the  stabilization  of  a 


waste  that  originally  contained  low 
concentrations  of  silver.  The  Agency 
received  no  comments  disputing  the 
achievability  of  the  silver  standards  for 
P099  and  P104  wastes,  even  though  the 
Agency  anticipates  that  these  wastes 
could  contain  reasonably  high  levels  of 
silver.  As  a  result,  the  Agency  is 
proposing  the  same  concentration-based 
standards  for  silver  in  DOll 
nonwastewaters.  However,  the  Agency 
is  concerned  about  the  validity  of  the 
transfer  of  these  standards  to  DOll 
wastes  that  contain  high  levels  of  silver, 
and  is  thus  proposing  "Recovery  or 
Stabilization  as  Methods  of  Treatment". 

EPA  is  currently  unaware  of  any 
silver  wastes  contaminated  with  high 
levels  of  organics  being  generated  on  a 
routine  basis.  If  these  wastes  do  exist, 
the  Agency  believes  that  these  wastes 
can  be  incinerated  prior  to  stabilization 
of  the  ash.  The  Agency  is  soliciting 
information  on  whether  these  wastes 
actually  exist,  the  concentration  of 
silver  and  organics  within  these  wastes, 
and  treatment  data  for  these  wastes.  If 
the  Agency  finds  that  these  wastes  do 
exist  and  treatment  data  is  submitted, 
the  Agency  may  define  these  wastes  as 
a  separate  treatability  group  based  on 
the  level  of  organics  and  silver  and 
promulgate  the  resultant  concentration- 
based  standards  based  on  these  data. 
However,  information  is  submitted  that 
these  wastes  exist  but  no  treatment  data 
are  submitted  from  which  concentration- 
based  standards  can  be  developed,  the 
Agency  may  promulgate  "Incineration 
Followed  by  Stabilization  as  a  Method 
of  Treatment"  for  these  wastes. 

BOAT  Treatment  Standards  for 
D011,P099,ANOP104 

[Wastewaters] 


Regulated  constituent 

Maximum  for 
any  24  hour 
composite 
sample,  total 
composition 
(mg/l) 

Silver 

0.29 

BOAT  Treatment  Standards  for  DO1 1 

(Nonwastewaters] 


Regulated  constituent 

Maximum  for 

any  angle 
grab  sample, 
TCLP  (mg/0 

Silver 

0.072 

/.  Thallium 
P113— Thallic  oxide 
P114 — Thallium  selenite 
P115— Thallium  (I)  sulfate 
U214— Thallium  (I)  acetate 


U215— Thallium  (I)  carbonate 
U216— Thallium  (I)  chloride 
U217— Thallium  (I)  nitrate 

In  today's  notice,  the  Agency  is 
proposing  wastewater  and 
nonwastewater  treatment  standards  for 
P113,  P114,  P115,  U214,  U215,  U216,  and 
U217  thallium  wastes.  The  Agency  has 
been  able  to  identify  only  one 
manufacturer  of  Thallium  wastes.  (In 
fact,  the  Bureau  of  Mines  estimates  the 
production  of  thallium  as  only  4.000 
pounds  per  year.)  Most  of  thallium 
compounds  are  used  in  research,  in  the 
electrical  industry  for  the  production  of 
thallium  activated  sodium  iodide 
crystals,  in  the  glass  industry  as  low 
melting  alloys,  and  as  catalysts  in  the 
organic  chemical  industry. 

(1)  Wastewaters.  The  Agency  has 
reviewed  characterization  data  from  the 
Generator  Survey  and  the  TSDR  Survey 
for  thallium  wastewaters.  Based  on  the 
information  from  these  surveys,  most 
thallium  wastewaters  are  characterized 
as  metallic  acidic  liquids.  There  may  be 
other  metals  such  as  lead,  nickel,  and 
zinc  present  within  the  wastes.  The 
concentration  of  thallium  in  these 
wastes  range  from  0.1-10  ppm. 

The  Agency  has  information 
indicating  that  thallic  hydroxide 
compounds  are  very  insoluble.  The 
Agency  is  proposing  to  use  this 
information  to  extrapolate  treatment 
standards  to  these  thallium  wastes.  The 
Agency  believes  that  because  thallic 
hydroxide  is  so  insoluble,  if  these 
thallium  wastes  a^e  treated  by  chemical 
oxidation  followed  by  chemical 
precipitation  with. hydroxide  reagents, 
settling  and  filtration,  most  of  the  thallic 
compounds  will  precipitate  out  in  the 
sludge.  Therefore,  BOAT  for  thallium 
wastewaters  is  chemical  oxidation 
followed  by  chemical  precipitation  with 
hydroxide  reagents,  settling  and 
filtering.  The  treatment  standard  being 
proposed  today  is  based  on  the 
detection  limit  of  thallium  in 
wastewaters. 

As  an  alternative,  the  Agency  has 
recently  analyzed  additional 
wastewater  treatment  data  primarily 
from  the  Agency's  Office  of  Water  for 
incorporation  into  the  treatment 
standards  for  many  of  the  U  and  P 
wastes  in  this  section.  These  data 
include  the  treatment  of  wastewaters 
that  are  not  specifically  listed  as  U  or  P 
wastewaters,  but  do  contain  many  metal 
constituents.  While  these  data  were  not 
available  in  time  to  incorporate  into  this 
discussion  or  into  the  background 
document  for  these  wastes,  these  data 
are  being  placed  in  the  administrative 
record  for  today's  notice.  Therefore,  the 
Agency  is  not  precluded  from  using 
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these  data  in  promulgating  the 
standards  for  these  wastes.  Further 
information  on  these  data  can  be  found 
in  section  III.A.l.h.(6.).  The  resultant 
alternative  standard  calculated  for 
thallium  in  wastewaters  is  1.400  mg/1. 
(2)  Nonwastewaters.  The  Agency  is 
proposing  several  options  for  treatment 
standards  for  P113.  P114.  P115,  U214. 
U215.  U216,  and  U217  nonwastewaters. 
These  options  are  based  on  the  inherent 
economic  value  of  thaUium  and  the 
general  lack  of  treatment  data  for 
wastes  containing  various  levels  of 
thallium. 

Based  on  information  from  the 
Generator  Survey,  most  of  the  thallium 
nonwastewaters  are  characterized  as 
inorganic  salts  used  as  research 
chemicals,  off-specification,  or  out-dated 
materials.  Because  of  the  insolubility  of 
thallic  hydroxide  compounds  and  the 
information  that  suggest  that  these 
thallium  compounds  are  mostly 
inorganic  the  Agency  beHeves  that 
P113.  P114.  P115.  U214.  U215,  U216,  and 
U217  nonwastewaters  are  also  primarily 
inorganic  and  therefore  can  be 
stabilized.  Thus,  the  Agency  is 
proposing  that  stabilization  is  also 
BOAT  for  the  nonwastewaters.  In 
addition,  the  Agency  believes  that  due 
to  the  relatively  high  economic  value  of 
thallium,  an  economic  incentive  already 
exists  for  most  generators  to  investigate 
all  recovery  options  as  well  as  source 
reduction  techniques  to  prevent 
generation.  However,  the  Agency  does 
not  think  that  at  very  low 
concentrations  and  low  waste  volumes, 
recovery  may  not  be  a  viable  alternative 
for  thallium  wastes.  The  Agency  is  thus 
proposing  for  a  nonwastewater 
treatment  standard  of  "Recovery  or 
Stabilization  as  a  Method  of  Treatment" 
for  P113.  P114.  P115,  U214.  U215.  U216. 
and  U217. 

The  Agency  is  also  soliciting 
comments  on  the  regulation  of  P114 
(thallium  selenite).  In  section  III.A.5.b.  of 
today's  rule,  the  Agency  is  proposing  a 
concentration-based  treatment  standard 
for  DOlO  nonwastewaters  based  on 
vitrification  data  for  arsenic.  Thus,  the 
Agency  is  proposing  "Vitrification  or 
Stabilization  as  a  Method  of  Treatment" 
for  P114  nonwastewaters  and  is 
soliciting  comments  on  whether 
vitrification  is  necessary  to  immobilize 
both  thallium  and  selenium.  The  Agency 
is  soliciting  comments  on  potential  cut- 
off levels  for  thallium  wastes  that  can  be 
recovered  versus  those  that  can  be 
stabilized  and  any  stabilization  data  on 
wastes  containing  thallium. 


BOAT  Treatment  standards  for  Pi  13. 
P114*.  P1 15.  U214.  U215.  U216.  AND 
U217 

[Wastewaters] 


Regulated  constituent 


Thallium . „ 


Maximum  for 

any  MPgte 
grab  sampte. 

total 

composition 

(mg/l) 


0.14 


•Treatment    standards    for    setenlwm    in    Pi  14 
wastewaters  are  presented  in  section  IIIA5.b. 

BOAT  Treatment  Standards  for  Pi  13. 
P1 15.  U214.  U215.  U216.  AND  U217 

[Nonwastewaters] 
Recovery  or  stabilization  as  a  mettxid  of  treatment 


BOAT  Treatment  Standards  for  P1 14 

[l^rfwastewatefs] 
VitrWcation  or  staMzaiion  as  a  mettwd  of  treatment 


/  Vanadium. 

P119 — Ammonium  vanadate 
P120 — Vanadium  pentoxide 

Vanadium  compounds  are  used 
primarily  as  alloying  materials  in  iron 
and  steel  production  or  as  catalysts  in 
several  chemical  manufacturing 
processes  such  as  adipic  acid,  sulfuric 
acid,  synthetic  rubber,  and  crude  oil. 
Most  of  the  vanadium  produced  in  the 
United  States  comes  from  mined  ores  or 
recovery  processes.  Vanadium  is 
recovered  from  mining  ores  by  calcining 
and  leaching  of  the  calcined  material. 
Recovery  processes  usually  recover  the 
vanadium  in  its  pentoxide  state. 
Vanadium  is  recovered  in  uranium 
production  via  liquid/liquid  extraction; 
and  the  product  is  usually  in  the  form  of 
ammonium  metavanadate. 

The  Agency  believes  that  these 
wastes  comprise  one  treatability  group 
because  they  are  produced  from  the 
same  mined  ores  and  are  used  as 
catalysts  in  similar  industries. 
Vanadium  wastes  such  as  P119  and 
P120,  can  be  generated  as  a  fly  ash  or 
slag  from  the  iron  and  steel  industry  or 
as  a  spent  catalyst  from  the  chemical 
manufacturing  process.  Based  on 
information  from  the  Generators  Survey, 
these  wastes  could  be  classified  as 
inorganic  solids,  organic  hquids.  or  used 
bags  or  drums. 

(1)  Wastewaters.  The  Agency  believes 
that  P119  and  P120  wastewaters  could 


be  generated  from  recovery  or 
incineration  of  the  nonwastewater  forms 
of  P119  and  PlZa  and  as  leachate  from 
landfill  closure  operations.  A  review  of 
the  literature  indicates  that  vanadium 
compounds  can  be  treated  with  ferric 
sulfate.  By  treating  with  ferric  sulfate, 
the  vanadium  is  removed  from  the 
wastewaters  and  ferric  metavanadate. 
which  is  relatively  insoluble,  remains  in 
the  filter  cake. 

The  Agency  has  recently  analyzed 
additional  wastewater  treatment  data 
primarily  from  the  Agency's  Office  of 
Water  for  incorporation  into  the 
treatment  standards  for  many  of  the 
metal  wastes  in  this  section.  These  data 
include  the  treatment  of  wastewaters 
that  are  not  specifically  listed  as  P119  or 
P120  wastewaters,  but  do  contain  many 
metal  constituents.  While  these  data 
were  not  available  in  time  to 
incorporate  into  this  discussion  or  into 
the  background  document  for  these 
wastes,  these  data  are  being  placed  in 
the  administrative  record  for  today's 
notice.  Therefore,  the  Agency  is  not 
precluded  from  using  these  data  in 
promulgating  the  standards  for  these 
wastes.  Further  information  on  these 
data  can  be  found  in  section 
III.A.l.h.(6.).  The  resultant  alternative 
standard  calculated  for  vanadium  in 
wastewaters  is  0.042  mg/l. 

(2)  Nonwastewaters.  The  Agency 
believes  that  P119  and  P120 
nonwastewaters  can  be  generated  as 
spent  catalysts  from  chemical 
production  or  as  fly  ash  from  the  iron 
and  steel  industry.  The  Agency  has 
information  indicating  that 
nonwastewaters  containing  greater  than 
seven  percent  of  vanadium  can  be 
recovered.  The  Agency  is  proposing  a 
treatment  standard  for  P119  and  P120 
nonwastewaters  of  "Thermal  Recovery 
as  a  Method  of  Treatment"  based  on  the 
following:  (1)  P119  and  P120  are 
generated  primarily  as  off-spec  products 
and  would  probably  contain  greater 
than  seven  percent  vanadium  due  to 
their  elemental  composition,  thus 
making  them  technically  viable  to 
recovery;  (2)  Due  to  these  high  levels  of 
vanadium,  P119  and  P120  contain  an 
inherent  high  economic  value  that  acts 
as  an  incentive  for  most  generators  to 
investigate  all  recovery  options  as  well 
as  source  reduction  techniques  to 
prevent  generation;  and  (3)  The  Agency 
has  no  other  treatment  data  for 
nonwastewaters  containing  vanadium. 
However,  the  Agency  does  not  think 
that  at  very  low  concentrations  and  low 
waste  volumes,  recovery  may  not  be  a 
viable  alternative  for  vanadium  wastes. 
Because  these  vanadium  compounds  are 
inorganic,  the  Agency  believes  that  P119 
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and  P120  nonwastewaters  could  be 
easily  stabilized.  Thus,  the  Agency  is 
also  proposing  that  stabilization  is 
BDAT  for  the  nonwastewaters.  The 
Agency  is  thus  proposing  a  treatment 
standard  of  "Recovery  of  Stabilization 
as  a  Method  of  Treatment"  for  P119  and 
P120  nonwastewaters.  The  Agency  is 
soliciting  comments  on  potential  cut-off 
levels  for  vanadium  wastes  that  can  be 
recovered  versus  those  that  can  be 
stabilized  and  any  stabilization  data  on 
wastes  containing  vanadium. 

BDAT  Treatment  Standards  for 
P119ANDP120 

[Wastewaters] 


Regulated  constituent 

Maximum  lor 

any  24  hour 

composrte 

sample 

i' 

Total 

Composition 

(mg/l) 

Vanadium 

0.042 

BDAT  Treatment  Standards  for 
P1 19  AND  PI  20 

[Nonwastewaters] 


Thermal  Recovery  or  Stabilization  as  a  Method  of 
Treatment 


6.  Proposed  Treatment  Standards  for 
Additional  Waste  Code  Specific 
Treatability  Croups. — a.  Cyanide 
Wastes.  In  the  June  23, 1989  Second 
Third  final  rule,  the  Agency  promulgated 
treatment  standards  for  amenable  and 
total  cyanide  constituents  for  the 
electroplating,  heat  treating,  and 
acrylonitrile  F  and  K  wastes  (54  FR 
26610-615).  The  Agency  transferred 
certain  of  these  treatment  standards  to 
the  cyanide  wastes  listed  as  P  waste 
codes.  The  analytical  method  used  to 
measure  cyanide  concentrations  in 
treatment  residues  (thereby  determining 
compliance  with  the  treatment  standard) 
was  SW-846  Method  9010. 

After  promulgation  of  the  Second 
Third  rule,  the  National  Association  of 
Metal  Finishers  (NAMF)  requested  that 
the  Agency  confirm  that  generators  of 
F006  nonwastewaters  containing 
cyanides  will  be  in  compliance  with  the 
Second  Third  Land  Disposal 
Restrictions  if  the  total  cyanide 
treatment  standard  (590  mg/kg)  is 
measured  using  Method  9010  as 
currently  written,  that  is  analyzing  the 
largest  sample  size  practical,  distilling 
for  approximately  one  (1)  hour,  and  one 
(1)  liter  distillation  flask.  NAMF 


asserted  that  for  certain  F006 
nonwastewaters  the  total  cyanide 
concentration  varied  significantly 
depending  on  the  length  of  distillation 
time  and  the  sample  size  used  for  the 
analysis.  Data  submitted  by  NAMF 
indicated  that  as  the  sample  size 
increased  and  distillation  time 
decreased,  the  concentration  of  total 
cyanide  increased. 

EPA  regards  the  lack  of  specificity  as 
to  the  sample  size  and  distillation  time 
in  the  description  of  Method  9010  to  be 
potential  loopholes  that  could  allow 
persons  to  misuse  the  analytical  method 
in  order  to  demonstrate  compliance 
without  treating  the  waste.  The  Agency 
believes  that  a  generator  or  treater 
could  analyze  a  large  sample  size  (i.e., 
greater  than  10  grams)  and  shorten  the 
length  of  the  distillation  time — thereby 
impacting  the  amount  of  cyanides  that 
ultimately  is  analyzed — in  order  to 
comply  with  the  treatment  standard. 
Most  of  the  samples  being  analyzed  for 
cyanides  are  treatment  residues 
containing  significant  amounts  of 
alkaline  materials,  such  as  lime  and 
metal  hydroxides.  The  analytic  method 
uses  a  fixed  amount  of  sulfuric  acid  (as 
specified  in  Method  9010)  which  amount 
is  supposed  to  be  sufficient  to  neutralize 
alkaline  materials  and  to  acidify  the 
sample  such  that  the  cyanide  is 
converted  to  HCN  and  subsequently 
distilled  and  analyzed  as  total  cyanide. 
However,  the  method  does  not  limit  the 
sample  size  nor  the  distillation  time,  and 
too  large  of  a  sample  size  could  result  in 
incomplete  neutralization  of  the 
alkalinity,  thus  reducing  the  amount  of 
HCN  released  and  a  resultant  lower 
analysis  of  total  cyanide.  Similarly,  too 
short  a  distillation  time  would  also 
result  in  a  lower  analysis  of  total 
cyanide.  To  prevent  this  from 
happening,  EPA  is  proposing  an 
amendment  to  40  CFR  268.43  that  would 
require  amenable  and  total  cyanide 
concentration  in  wastes  to  be  analyzed 
by  Method  9010  of  SW-846  with  a 
sample  size  and  a  distillation  time 
ranging  from  0.5  to  10  grams  and  one 
hour  to  one  hour  and  fifteen  minutes, 
respectively.  By  proposing  these 
constraints  on  sample  size  and 
distillation  time,  the  Agency  believes 
that  compliance  of  the  BDAT  treatment 
standard  will  be  done  by  actual 
treatment.  Also,  based  on  information 
from  commercial  laboratories,  these 
values  represent  a  range  of  sample  size 
and  distillation  time  that  is  commonly 
used  for  cyanide  analysis. 

EPA  does  not  believe  that  this 
proposed  clarification  to  the  analytical 
meUiod  affects  the  achievability  of  the 
cyanide  standards  already  promulgated. 


In  fact,  the  sample  size  and  the 
distillation  time  used  to  develop  the 
treatment  standards  for  FOOe,  F007.  F008. 
and  F009  nonwastewaters  were  10 
grams  and  one  hour  and  fifteen  minutes, 
respectively  (see  RCRA  Docket  LDlO- 
L0032,  letter  dated  May  1. 1989).  The 
Agency  subsequently  has  solicited 
information  from  several  treaters  of 
cyanide  wastes,  who  indicated  to  the 
Agency  during  the  Second  Third 
rulemaking  that  they  were  achieving  the 
F006  nonwastewater  cyanide  standard 
as  to  the  sample  size  and  distillation 
time  they  are  using.  These  facilities 
stated  that  they  use  a  sample  size  of  less 
than  5  grams  and  a  distillation  time  of  1 
hour  (see  administrative  record  for 
cyanide  wastes  in  today's  notice),  again 
within  the  range  being  proposed  today. 
Therefore,  the  Agency  betieves  that  the 
data  in  the  Second  Third  rule 
documenting  achievability  of  the 
cyanide  treatment  standard  reflects  the 
analytic  procedure  being  proposed 
today. 

(1)  F006  Wastewaters.  Today's  rule 
proposes  wastewater  treatment 
standards  for  amenable  and  total 
cyanides  and  metal  constituents  for  F006 
wastewaters.  (Nonwastewater 
standards  for  F006  metal  constituents 
were  promulgated  in  the  First  Third  final 
rule,  and  nonwastewater  standards  for 
F006  cyanides  were  promulgated  in  the 
Second  Third  final  rule.)  Wastewater 
treatment  standards  are  based  on  the 
performance  of  alkaline  chlorination  for 
the  amenable  and  total  cyanides,  and 
chromium  reduction  followed  by 
chemical  precipitation  using  lime  and 
sulfides  and  sludge  dewatering  for  the 
metals.  Detailed  information  on  F006 
waste  characterization  and  the  technical 
feasibility  of  the  transfer  of  the 
performance  of  the  treatment  systems 
can  be  found  in  the  Proposed  Addendum 
to  the  Best  Demonstrated  Available 
Technology  (BDAT)  Background 
Document  for  F006. 

F006  wastewaters  are  expected  to 
result  primarily  from  waste  treatment 
operations  in  the  electroplating  or  metal 
finishing  industries.  For  example,  the 
filter  and/or  clarifier  overflow  from 
treated  electroplating  wastewaters  may 
be  considered  F006  wastewaters.  F006 
wastewaters  may  also  be  generated  at  a 
CERCLA  site,  during  corrective  action  at 
a  RCRA  facility,  or  as  a  result  of  spills. 

The  Agency  is  proposing  amenable 
and  total  cyanide  standards  for  F006 
wastewaters  based  on  the  performance 
of  alkaline  chlorination.  The  Agency  is 
transferring  these  standards  from  the 
F007,  F008,  and  F009  wastewaters.  This 
transfer  is  based  on  the  similarities  in 
concentrations  of  cyanides  in  these 
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wastewaters  and  on  the  fact  that  P006 
wastewaters,  like  F007,  PG08,  and  F009 
wastewaters,  are  generated  from 
electroplating  operations.  The  Agency 
also  believes  that  the  F006  wastewaters 
contain  lower  or  at  most,  similar, 
concentrations  of  amenable  and  total 
cyanides  than  FO(r,  F008,  and  F009 
wastewaters  and  are  therefore  less 
difficult  to  treat. 

The  Agency  is  propositi  four  metal 
standards  (cadmium,  total  chromium, 
lead,  and  nickelj  ior  F006  wastewaters 
based  oa  the  transfer  of  treatment 
standards  for  metals  in  K062.  These 
standards  are  based  on  chromium 
reduction  followed  by  chemical 
precipitation  using  lime  and  sulfide  and 
sludge  dewatering.  (In  fact,  the  Agency 
has  information  that  certain  facilities 
currently  using  these  same  treatment 
processes  on  P006  wa«tewater8.]  The 
Agency  believes  that  this  transfer  is 
technically  feasible  because  the  metals 
in  K062  wastewaters  are  more  difficult 
to  treat  (due  to  the  high  acidity  of  K062 
wastes  and  the  higher  overall 
concentrations  of  total  dissolved  salts 
and  metals)  than  the  F006  wastewaters 
(e.g.,  individual  metal  concentrations  in 
K062  ranged  up  to  7,000  ppm]. 

Duni^g  the  process  of  determining 
today's  proposed  standards,  the  Agency 
also  evaluated  performance  data  that 
were  developed  by  EPA's  Office  of 
Water  for  hydroxide  precipitation, 
sedimentation,  and  filtration  for  wastes 
from  the  metal  finishing  industry. 
However,  the  Agency  did  not  use  these 
data  in  the  development  of  today's 
proposed  F006  metal  standards  because 
the  metal  finishing  waste 
characterization  data  indicated  that  the 
untreated  concentrations  of  these  metals 
in  these  wastewaters  were  low 
compared  to  those  in  F006  wastewaters. 
In  fact,  the  individual  metal 
concentrations  in  F006  wastewaters 
ranged  up  to  400  ppm  and  overall  were 
typically  orders  of  magnitude  higher 
than  those  in  the  database  for  metal 
finishing  raw  wastewaters.  The  Agency 
believes,  therefore,  that  these  treatment 
data  for  the  metal  finishing  wastewater 
streams  do  not  represent  treatment  of 
F006  wastewaters  and  may  result  in 
wastewater  treatment  standards  that 
would  be  unachievable  for  the  F006 
wastewaters.  Thus,  the  Agency  is  not 
proposing  F006  wastewater  treatment 
standards  based  on  these  data. 


BOAT  Treatmiemt  Sta»(IDAROS  for  F006 
rwastewaters] 


Regulated  constMtient 


Cyanides  (total) 

Cyanides  (amsnable)  — 

Cadmium. ~ 

Chrofiiiuiii 

Lead 


Nicl(el. 


Maximum  for 

any  single 
grab  sample. 

total 

composition 

(mg/l) 


1 


1.9 

0.10 

16 

0.32 

0.040 

0.44 


(2)  F013.  Today's  rule  proposes 
treatment  standards  for  amenable  and 
total  cyanides  and  metals  in  F019 
wastewaters  and  nonwastewaters. 
Treatment  standards  for  the 
wastewaters  are  based  on  the 
performance  of  wet  air  oxidation  for  the 
amenable  and  total  cyanides.  Treatment 
standards  for  metals  in  wastewaters  are 
based  on  chromium  reduction,  chemical 
precipitation  with  lime  and  sulfide,  and 
sludge  dewatering.  Treatment  standards 
for  the  nonwastewaters  are  based  on 
the  performance  of  wet  air  oxidation  for 
amenable  and  total  cyanides,  and 
stabilization  for  the  metals. 

In  the  Second  Thud  final  rule,  the 
Agency  stated  thai  F019  wastes  are  a 
different  treatability  group  than  F006, 
F007.  F008,  and  F009  electroplating 
wastes  or  FOlO,  FOll,  and  F012  heat 
treating  wastes.  This  difference  is 
primarily  due  to  the  presence  of  high 
concentrations  of  iron-cyanide 
complexes  (ferric  or  ferrous  cyanides]  in 
F019  wastes  (54  FR  26613,  June  23, 1989). 
The  source  of  the  iron-cjranide 
complexes  is  the  soluble  ferrocyanide 
compounds  used  in  the  coating  baths 
and  in  components  of  the  coating.  A 
detailed  technical  description  of  the 
generation  and  characterization  of  F019 
wastes  and  discussion  of  the  apphcable 
technologies  can  be  found  in  the 
Background  Document  for  F019  wastes. 

For  the  F019  wastes,  the  Agency 
investigated  the  technologies  of 
ultraviolet  (UV)  ozonation  and  wet  air 
oxidation.  For  the  UV  ozonation  test,  the 
Agency  treated  a  P009  waste  that 
contained  primarily  complex  cyanides 
at  a  concentration  of  60  to  63  ppm.  This 
waste  was  then  spiked  with 
approximately  1.900  ppm  of  the 
ferricyanide,  in  order  to  simulate  an 
F019  wastewater.  The  performance  data 
from  the  UV  ozonation  technology 
indicated  that  the  total  cyanide 
concentration  was  not  substantially 
reduced,  indicating  that  UV  ozonation 
was  not  an  effective  treatment  for  these 
wastes. 


The  Agency  alto  investigated  wet  air 
oxidation  of  F019  wastes.  The  original 
F019  wastes  collected  by  the  Agency 
contained  a  total  concentration  of 
cyanide  of  5,000  ppm.  The  waste  was 
then  diluted  four  to  one  with  water  in 
order  to  fluidiae  and  charge  the  waste 
through  the  wet  air  oxidation  process. 
Therefore,  the  theoretical  influent 
concentration  of  cyanide  should  have 
been  1,250  ppm.  However,  the  analysis 
of  riie  influent  concentration  of  cyanides 
indicated  a  concentration  of  300  ppm 
(which  was  analyzed  as  mostly 
amenable  cyanides).  Because  of  these 
apparent  discrepancies  in  the  analytical 
data,  the  Agency  is  proposing  two 
options  for  the  development  of 
treatment  standards  for  total  and 
amenable  cyanides  for  F019 
wastewaters  and  nonwastewaters. 

The  first  option  proposes 
concentration-based  treatment 
standards  for  cyanides  based  on  the 
performance  data  for  wet  air  oxidation. 
Although  there  apparently  are  some 
discrepancies  (noted  above)  with  the 
cyankie  analyses  for  F019.  these  data  do 
represent  treatment  of  an  FOlfl  waste 
and  indicate  that  significant  destruction 
of  cyanides  was  achieved  by  the 
technology.  Since  wet  air  oxidation  is  an 
applicable  technolagsr  and  has  been 
demonstrated  on  other  cyanide  wastes, 
the  Agency  believes  that  these 
standards  based  on  wet  air  oxidation 
can  be  achieved. 

As  an  alternative,  the  Agency  is  also 
proposing  to  transfer  the  concentration- 
based  treatment  standards  for  FG06- 
F009  based  on  the  performance  of 
alkaline  chlorination  for  F006  through 
F009  wastes.  In  the  Second  Third  Final 
Rule  (54  FR  26611),  the  Agency 
promulgated  a  treatment  standard  for 
total  cyanide  in  F006  through  F009 
nonwastewaters  as  590  mg/kg.  While 
the  Agency  slated  that  F019  wastes 
were  different  from  F006-F009  wastes 
because  the  Fai9  wastes  contained  high 
concentrations  of  iron-cyanide 
complexes,  review  of  the  waste 
characterization  data  for  F006  wastes 
indicates  that  many  F006  wastes  also 
contain  high  concentrations  of  iron- 
cyanide  complexes  that  are  somewhat 
similar.  Based  on  this  information  and 
the  fact  that  F019  wastes  could  be 
diluted  to  levels  similar  to  those  found 
in  the  high  iron  F006  wastes  in  order  to 
effect  treatment,  the  Agency  believes 
that  the  alternative  proposed  treatment 
standards  for  F019  based  on  a  transfer 
from  these  F006  high  iron  wastes  may  be 
appropriate.  The  Agency  is  requesting 
comments  on  these  two  options  for 
developing  treatment  standards  for  F019 
wastes. 
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In  addition,  the  Agency  is  proposing  a 
treatment  standard  for  amenable 
cyanides  In  F019  nonwastewaters  based 
on  the  reproducibility  of  the  analytical 
method  for  total  cyanides.  Details  of  the 
calculation  of  the  amendable  cyanide 
standards  can  be  found  in  the 
background  document.  The  Agency  used 
a  similar  procedure  for  developing 
treatment  standards  for  amenable 
cyanides  in  P006-F012  wastes  in  the 
Second  Third  Final  Rule  (see  54  FR 
26611). 

The  Agency  is  proposing  treatment 
standards  for  total  chromium  based  on  a 
transfer  of  treatment  performance  data 
for  K062  wastewaters.  These  data  are 
from  a  treatment  train  that  included 
chromiiun  reduction  followed  by 
precipitation  with  lime  or  sulfide  and 
dewatering.  In  addition,  generators  of 
F019  wastes  have  indicated  to  the 
Agency  that  this  treatment  train  is 
consistent  with  the  onsite  treatment  of 
F019  wastewaters  that  is  currently  being 
performed.  The  Agency  believes  that 
this  transfer  is  technically  feasible 
because  the  metals  in  K062  wastewaters 
are  more  difficult  to  treat  (due  to  the 
high  acidity  of  K062  wastes  and  the 
higher  overall  concentrations  of  total 
dissolved  salts  and  metals)  than  the 
F006  wastewaters  (e.g..  individual  metal 
concentrations  in  K062  ranged  up  to 
7000  ppm). 

The  Agency  is  also  proposing 
treatment  standards  for  total  chromium 
in  F019  nonwastewaters  based  on  a 
transfer  of  performance  data  from  the 
stabilization  of  F006  wastes.  The 
Agency  believes  that  the  transfer  of  the 
performance  of  stabilization  data  from 
F006  to  F019  is  technically  feasible  due 
to  the  higher  concentration  of  metals 
within  FOOB  wastes. 

BOAT  Treatment  Standards  for  F019 

[Wastewaters] 


Regulated  constituent 


Cyanides  (Total). 


Cyanides  (Amerxlat>te).. 
Chromium  (Total) 


Majdmum  for 

anysirtgle 
grab  tamjgle, 

total 

composition 

(mg/l) 


0.27 
0.11 
0.32 


BOAT  Treatment  Standards  for  F019 

[Nonwastewaters] 


Regulated  constituent 


Cyanides  (Total)- 

Cyanides  (Amendable).. 


Chromium  (Total).. 


Maximum  for 

any  single 
grab  sarnple, 

total 

composition 

(mg/kg) 


390 
20 


Maximum  for 

any  sirtgle 
grab  sample, 
TCLP  (mg/l) 


5.2 


(3)  KOll,  K013  and  Km4.  In  the 
Second  Third  final  rule,  the  Agency 
promulgated  treatment  standards  for  the 
KOll,  K013,  and  K014  nonwastewaters 
(54  FR  26614,  June  23, 1989).  Treatment 
standards  for  the  nonwastewaters  were 
based  on  the  performance  of 
incineration.  In  addition,  the  Agency 
proposed  treatment  standards  for  KOll, 
K013,  and  K014  wastewaters  in  the 
Second  Third  proposed  rule  on  January 
11, 1989  (54  FR  1056).  Commenters  on 
the  proposed  wastewater  standards 
indicated  that  they  were  in  the  process 
of  developing  wet  air  oxidation  data  for 
these  wastewaters.  Since  the  Agency 
concurred  that  wet  air  oxidation  was  an 
applicable  technology  for  these  wastes 
and  since  the  other  data  that  was 
available  to  the  Agency  for  treatment  of 
these  wastewaters  was  relatively 
incomplete,  the  Agency  chose  not  to 
promulgate  the  proposed  wastewater 
treatment  standards  at  that  time.  After 
the  close  of  the  comment  period, 
commenters  submitted  these 
performance  data  for  treatment  of  KOll, 
K013,  and  K014  wastewaters  using  wet 
air  oxidation.  As  a  result,  the  Agency  is 
proposing  treatment  standards  for 
organics  and  total  cyanides  in  KOll, 
K013,  and  K014  wastewaters.  Treatment 
standards  are  based  on  the  performance 
of  wet  air  oxidation  for  the  organics  and 
cyanides. 

The  Agency  is  defining  KOll,  K013, 
and  K014  wastewaters  (as  generated)  as 
containing  less  than  3.5%  Total  Organic 
Content  (TOC)  and  less  than  1%  Total 
Suspended  Solids  (TSS).  The  Agency 
believes  that  the  3.5%  cutoff  level  is 
applicable  based  on  the  available  waste 
characterization  data  for  KOll,  K013, 
and  K014  wastes.  As  generated  all  of 
these  wastes  are  liquid  and  contain 
primarily  water,  yet  they  sporadically 
contain  over  1%  "TOC  (but  not  more  than 
3%)  and  would  have  been  classified  as 
nonwastewaters  based  on  the  Agency's 
standard  cut-off  of  1%  TOC. 


The  Agency  originally  established  the 
1%  TOC  cut-off  based  on  evaluation  of 
waste  characterization  data  for  aolvent- 
water  mixtures.  These  data  indi(»ted 
that  the  majority  (99%)  of  the 
wastewaters  containing  solvents  were 
significantly  lower  in  total  organics. 
These  lower  concentrations  aho 
corresponded  to  the  appropriate 
concentrations  of  feed  streams  for  the 
technologies  applicable  to  the  solvent- 
water  mixtures  (i.e.,  steam  stripping, 
biodegradation,  and  carbon  adaorption). 
The  proposed  3.5%  TOC  cutoff  for  KOll. 
K013,  and  K014  wastewaters  is  based  on 
similar  logic  and  calculation.  In 
addition,  the  technology  of  choice  for 
KOll,  K013,  and  K014  Uquids  with  less 
than  3.5%  TOC  is  wet  air  oxidation. 
Since  wet  air  oxidation  is  typically 
designed  to  handle  similar  or  slightly 
highw  TOC  levels  although  10%  TOC  is 
cited  in  guidance  as  a  typical  maximum 
level  for  wet  air  oxidation,  but,  wet  air 
oxidation  systems  are  usually  designed 
for  lower  levels,  the  Agency  determined 
that  it  is  an  appropriate  technology  for 
these  wastes  and  that  the  TOC  cut-off 
for  KOll,  K013,  and  K014  wastewaters 
should  be  adjusted  accordingly. 

BOAT  Treatment  Standards  for 
K011,K013.  K014 

[Wastewaters  <3.5%  TOC  and  <1%  TSS] 


Regulated  constituent 

Maximum  lor 

any  single 
grab  saniple, 

total 

composition 

(mg/l) 

Acetooitme _ 

AcrylamkJe 

Acrylonitnle  _.„     .._ 

Benzene „. _ 

Cyanides  (totaO... -. 

38 

19. 
0.06 
0.02 

21. 

(4)  UandP  Waste  Codes  Containing 
Cyanides 

P031 — Cyanogen 

P033 — Cyanogen  chloride 

U246 — Cyanogen  bromide 

Today's  rule  proposes  alkaline 
chlorination  or  incineration  as  a  method 
of  treatment  for  amenable  and  total 
cyanides  for  P031,  P033,  and  U246 
Wastes.  For  these  wastes,  the  Agency  is 
proposing  a  technology  rather  than 
concentration-based  standards  due  to 
the  high  toxicity  of  these  wastes  and 
due  to  the  imprecision  of  the  analytical 
method  for  these  wastes. 

In  a  cyanide  oxidation  process  such 
as  alkaline  chlorination,  the  cyanide 
present  within  a  waste  is  converted  to 
carbon  dioxide  and  nitrogen.  Before  the 
carbon  dioxide  and  nitrogen  are  formed, 
there  are  two  intermediate  reactions 
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that  occur.  The  first  reaction  is  the 
reaction  of  cyanide  with  chlorine  to 
form  cyanogen  compounds.  The  second 
reaction  is  cyanogen  compounds 
hydrolyzed  to  cyanate  compounds. 
These  cyanate  compounds  are  further 
oxidized  with  excess  chlorine  to  carbon 
dioxide  and  nitrogen.  Based  on 
information  from  the  "Standards 
Method  for  the  Examination  of 
Wastewater,"  the  cyanogen  compounds 
are  highly  toxic  and  have  limited 
solubility.  At  alkaline  pH,  these 
compounds  hydrolyze  to  the  cyanate 
compound  and  the  rate  of  reaction  is  pH 
and  time  dependent.  However,  these 
cyanogen  compounds  convert  rapidly  to 
the  cyanate  compound  when  there  is 
excess  chlorine. 

The  Agency  believes  that  because  the 
cyanogen  compounds  are  very  unstable, 
these  compounds  are  destroyed  by 
incineration.  Since  the  Agency  has  data 
that  indicate  that  other  more  stable 
cyanide  wastes  can  be  completely 
destroyed  to  the  detection  limits,  the 
Agency  is  proposing  that  incineration  is 
an  option  for  these  cyanogen  U  and  P 
wastes. 

BOAT  Treatment  Standards  for  P031, 
P033,  U246 

[Nonwastewaters  and  Wastewaters] 


Alkaline  Chlohnation  or  Incineration  as  Methods  of 
Treatment 


b.  F024  and  F025 

(1)  Addition  of  Standards  for  F024 
Wastes.  Concentration-based  treatment 
standards  for  organics  in  F024 
wastewater  and  nonwastewater  were 
promulgated  in  the  Second  Third  final 
rule  (54  PR  26615,  June  23, 1989).  The 
treatment  standards  were  based  on  the 
performance  of  rotary  kiln  incineration 
for  organic  constituents,  and  chemical 
precipitation  followed  by  vacuum 
filtration  for  metal  constituents  in 
wastewaters. 

After  the  close  of  the  comment  period, 
the  Agency  completed  an  analysis  of 
TCLP  extracts  obtained  from  the 
stabilization  of  F024  incinerator  ash 
residues.  The  results  of  this  analysis 
showed  substantial  reduction  of  metals; 
however,  because  these  data  were  not 
available  for  public  notice  and  comment 
and  the  resultant  treatment  standards 
were  significantly  different  from  the 
proposed  standards,  the  Agency  decided 
to  reserve  treatment  standards  for 
metals  in  F024  nonwastewaters. 

Stabilization  is  an  available 
technology  for  metals  in  F024 


nonwastewaters  because  this 
technology  is  commercially  available 
and  can  be  purchased  from  a  proprietor, 
and  provides  substantial  reduction  of 
metal  hazardous  constituents  in  the 
TCLP  extract.  The  stabilization  data 
obtained  from  the  Agency's  BOAT 
treatment  test  of  F024  incinerator  ash 
residues  is  the  only  available  data  on 
treatment  of  metal  constituents  in  F024 
nonwastewaters.  EPA  therefore 
considers  stabilization  to  be  BDAT  for 
metals  in  F024  nonwastewaters. 
The  specific  constituents  being 
proposed  by  EPA  for  regulation  and  the 
proposed  treatment  standards  are 
presented  in  the  table  at  the  end  of  this 
section.  For  a  detailed  description  of  the 
reductions  exhibited  by  stabilization  of 
these  wastes  refer  to  the  Addendum  to 
the  BDAT  Background  Document  for 
F024. 

EPA  has  received  anecdotal 
information  that  some  treatment 
facilities  which  previously  treated  F024 
wastes  are  now  refusing  to  do  so 
because  the  treatment  standard  for  the 
waste  includes  standards  for  various 
chlorinated-dibenzo  dioxins  and  furans. 
EPA  has  not  had  the  opportunity  to 
pursue  whether  this  is  the  case,  or  the 
extent  of  the  problem,  if  any.  EPA 
solicits  comment  on  these  points  here.  In 
addition,  the  Agency  solicits  comment 
on  whether  the  other  treatment 
standards  for  organics  in  F024  serve  as 
an  adequate  surrogates  for  these 
chlorinated-dibenzo  dioxins  and  furans 
(i.e.,  whether  achieving  the  treatment 
standards  for  the  other  organic 
constituents  in  the  waste  means  that  the 
treatment  standards  for  chlorinated- 
dibenzo  dioxins  and  furans  will  also  be 
achieved).  Based  on  these  comments, 
the  Agency  may  amend  the  treatment 
standard  for  chlorinated-dibenzo 
dioxins  and  furans  in  F024  wastewaters 
and  nonwastewaters. 

(2)  Proposed  Standards  for  F025 
Wastes.  Although  the  listing  of  F025  as  a 
RCRA  hazardous  waste  has  not  been 
promulgated  as  of  today's  rule,  the 
Agency  believes  that  promulgation  of 
the  listing  for  F025  will  occur  prior  to  the 
promulgation  of  the  Third  Third  final 
rule,  and  has  therefore  decided  to 
propose  concentration-based  treatment 
standards  for  F025  wastes  at  this  time. 
The  proposed  concentration-based 
standards  for  F025.  however,  may 
change  or  become  further  refined  as  a 
result  of  the  final  hsting  of  the  waste. 
(EPA  would  not.  however,  establish  an 
effective  date  for  a  prohibition  and 
treatment  standard  for  this  waste  before 
the  effective  date  of  the  F025  waste 
listing.) 


F025  wastes  have  been  characterized 
as  condensed  light  ends,  spent  filters 
and  filter  aids,  and  spent  desiccant 
wastes  from  the  production  of 
chlorinated  aliphatics.  For  the  purposes 
of  establishing  treatment  standards,  the 
wastes  have  been  grouped  into  two 
subcategories:  condensed  light  ends  and 
filters/aids  and  desiccants.  Available 
characterization  data  suggest  that 
different  constituents  may  be  contained 
in  each  of  these  subcategories. 
Therefore,  the  Agency  is  proposing 
concentration-based  treatment 
standards  to  reflect  these  differences  in 
physical  and  chemical  composition. 
Concentration-based  treatment 
standards  for  all  wastewater  and 
nonwastewaters  forms  of  F025  are 
proposed  today  based  of  the  transfer  of 
performance  data  used  in  the 
development  of  treatment  standards  for 
specific  U  and  P  wastes  that  are 
constituents  in  the  various  F025 
subcategories.  (See  sections  III.A.2.C. 
and  III.A.2.d.  for  additional  information). 
The  Agency  believes  that  the 
constituents  expected  to  be  contained  in 
F025  wastes  can  be  incinerated  to  below 
detection  limits.  Those  constituents  for 
which  the  Agency  has  not  set 
concentration-based  standards  can  also 
be  incinerated  to  befow  detection  limits 
because  the  Agency  believes  that  these 
constituents  are  easier  to  treat  than 
those  constituents  for  which  EPA  is 
proposing  concentration-based 
treatment  standards.  Further 
information  on  the  development  of 
treatment  standards  can  be  found  in  the 
Addendum  to  the  Background  Document 
for  F024  Wastes  in  the  RCRA  docket. 

BDAT  Treatment  Standards  for  F024 

[Nonwastewaters] 


Regulated  constituent 


Chromwnn  (TotaQ 

Lead 

Nickel 


Maximum 

lor  any 

single  grab 

sample, 
TCLP  (ntg/l) 


0.073 
0.021 
0.088 


BDAT  Treatment  Standards  for  F025 

[Nonwastewaters] 
Light  Ends  Subcategory 


Maximum  (or 

any  single 

Regulated  constituent 

grab  sample, 
total 

composition 

(mg/kg) 

Chlorolorm 

6.2 

1 ,2-Dichkyoethane 

6.2 

1 . 1  -DkJhIof  oethytene 

6.2 
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BDAT  Treatment  Standards  for 
F025— Continued 

[Nonwattowalars] 

U^  Ends  Subcategory 


Regulated  constiluant 


Methyler>e  cHtortde.... 
Cartxjn  tetrachlorida.. 
1 ,1 ,2-Tnchloroe(hane 

Trichloroelhyterw 

Vinyl  cttkxide _ 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/kg) 


31 
6.2 

6.2 

5.6 
0.035 


BDAT  Treatment  Standards  for  F025 

[Wastewaters] 
Light  Ends  Sutx:ategory 


Regulated  constituent 


Chkyoform ..._____ 

1,2-Dichlofoettiane 

1 , 1  -Oict^loroethylene 

Methylene  chloride. .__ 

Carbon  tetrachtonde 

1,1 .2-Tnchkx'oefhane 

TrichtoroettTytene 

Vinyl  chloride...-^ 


Maximum  for 

any  tingle 
grab  sample, 

total 

composition 

(mg/l) 


0.035 
0.007 
0.007 
0.037 
0.007 
0.007 
0.007 
0.033 


BDAT  Treatment  Standards  for  F025 

[  l«k>nwastewaters  ] 
Spent  Filters/ Aids  and  Desiccants  Subcategory 


Regulated  constituent 


Chloroform 

Methylerw  chloride 

Carbon  tetrachtonde— 
1 ,1 ,2-Trtchk)roe»liane .. 

Trichloroethylene 

Vinyl  ctitoride 

Hexachkxobennne .... 
HexachkxobutadMrw .. 
Hexachkxoettuine 


Maximum  for 

any  single 
grab  sample, 

total 

CompositKin 

(mg/kg) 


6.2 
31 

6.2 

6.2 

5.6 

0.035 
37 
28 
30 


BDAT  Treatment  Standards  for  F025 

[Wastewaters] 
Spent  Filters/ Aids  and  DesKxams  Subcategory 


Regulated  constituent 


Chloroform 

Methylene  chkxide... 
Carbon  tetrachlonde. 


Maximum 
tor  any 

sir>gle  grab 

sample. 

total 

composition 
(mg/l) 


BDAT  Treatment  Standards  for 
F025— Continued 

[Wastewaters! 

Spent  Filters/ Aids  and  Desiccants  Subcategory 


Regulated  constituent 


1 ,1 ,2-Trichtoroethane . 

Trichloroethylene _ 

Vinyl  chtoncte 

Hexachlorobenzerw ... 

Hexachlorobutadiene 

Hexachloroethane «.. 


Maximum 
for  any 

single  grab 

sam(»e, 

total 

composition 
(mg/l) 


0.007 
0.007 
0.033 
0.055 
0.031 
0.034 


0.035 
0.037 
0.007 


c.  Wastes  from  Inorganic  Pigment 
Production.  These  wastes  are  generated 
by  facilities  manufacturing  and 
processing  inorganic  pigments,  as  well 
as  from  the  treatment  of  the  wastes 
themselves.  Detailed  technical 
descriptions  of  the  specific  production 
processes  generating  these  wastes  can 
be  found  in  the  Listing  Background 
Document  for  these  wastes,  as  well  as 
the  BDAT  Background  Document  for 
Inorganic  Pigment  Wastes. 

(1)  Nonwastewaters.  In  the  Final 
Second  Third  Rule  (53  FR  26594;  June  23, 
1989),  EPA  promulgated  treatment 
standards  of  "No  Land  Disposal  Based 
on  No  Generation"  for  K005  and  K0O7 
wastes.  In  today's  proposed  rule,  the 
Agency  is  revoking  these  standards 
because  a  source  wishing  to 
manufactxire  these  pigments  in  the 
future  would  be  forced  to  apply  for  a 
variance  from  the  treatment  standard 
(40  CFR  268.44)  in  order  to  do  so. 

In  the  First  Third  final  rule,  EPA  also 
promulgated  a  standard  of  "No  Land 
Disposal  Based  on  No  Generation"  for 
K(K)4  and  K008.  EPA  modified  this 
standard  to  apply  only  to  certain  newly 
generated  waste  as  part  of  the  May  2, 
1989  final  rule  (54  FR  18836).  On  January 
11, 1989  EPA  also  proposed  to  modify 
this  designation  to  "No  Land  Disposal 
Based  on  Recycling".  During  the 
comment  period  for  the  Second  Third 
proposed  rule,  EPA  received  information 
that  the  recycling  operation  under 
consideration  for  these  wastes  may 
involve  a  limited  captive  market  for  the 
waste  by-product,  therefore,  not  all 
generators  would  be  able  to  sell  their 
processed  K(X)4  and  K008.  As  a  result, 
EPA  revoked  the  "No  Land  Disposal 
Based  on  No  Generation"  standard  in 
the  Second  Third  final  rule  (54  FR 
26617). 

For  K002,  K(X)3,  and  K006  (anhydrous) 
EPA  considered  proposing  a  treatment 
standard  based  on  total  recycling  using 
secondary  lead  smelting.  However,  this 


process  could  also  produce  residues 
which  may  be  subject  to  land  disposal 
restrictions.  Therefore,  the  Agency  it 
proposing  to  transfer  the  performance  of 
chromium  reduction  followed  by 
precipitation  and  filtration  from  KO&Z  to 
K002,  K003.  K(X)4,  K005,  K006 
(anhydrous),  and  K008.  The  filter  cake 
that  is  generated  from  this  treatment 
train  may  need  further  treatment  such  as 
stabilization  in  order  to  prevent 
immobilization  of  toxic  metals. 

EPA  is  proposing  to  transfer  the  K062 
nonwastewaters  standards  to  K002, 
K003,  K004,  K(X)5.  K006,  and  K006 
nonwastewaters  because  the 
wastewaters  from  which  K062  sludge 
are  derived  are  similar  in  nature  to  the 
inorganic  pigment  wastewaters  {i.e., 
consisting  of  inorganic  constituents). 
The  concentrations  of  heavy  metals  in 
the  untreated  wastewaters  are  also 
similar.  The  only  difference  is  that  K062 
wastewaters  contain  higher 
concentrations  of  nickel  and  chromium 
(see  the  BDAT  Background  Docimient 
for  Inorganic  Pigments).  The  Agency, 
however,  is  soliciting  TCLP  data  on 
treated  inorganic  pigment  sludge. 

In  the  case  of  hydrated  K006,  one 
facility  is  manufacturing  this  pigment, 
hydrated  chrome  oxide  green,  using  a 
boric  acid  process.  Due  to  the  presence 
of  boron,  the  sulfide  precipitation  results 
for  K062  sludges  may  not  be 
transferrable  to  this  waste.  Therefore. 
EPA  is  proposing  to  transfer  the 
chromium  standard  from  F(X)6  to 
hydrated  K(K)6.  This  level  is  achievable 
for  hydrated  K(X)6  nonwastewaters. 
Data  submitted  by  the  manufacturer  of 
hydrated  K(X)6  indicates  that  five 
different  stabilizing  agents  can  reduce 
the  hexavalent  chromium  to  its  trivalent 
stage.  The  process  wastewaters 
luiderwent  chromium  reduction  and  hme 
precipitation,  then  the  sludge  was 
stabilized  using  various  mixes  of 
cement,  fly  ash,  gypsum,  groimd  burnt 
lime,  and  silicate  gel  (a  combination  of 
fly  ash  and  gj'psum  was  the  most 
successful).  All  of  the  five  mixes  easily 
met  the  chromium  standard  for  F006. 
The  Agency  is  soliciting  further  TCLP 
data  on  treated  hydrated  K006. 

(2J  Wastewaters.  The  treatment  of 
pigment  sludge  can  generate 
wastewaters.  These  wastewaters  are 
similar  to  treated  and  untreated 
wastewaters  from  the  inorganic  pigment 
manufacturing  processes,  depending  on 
the  type  of  pigment  being  processed. 
EPA  is  therefore  proposing  regulations 
based  on  the  chrome  pigment  effluent 
guidelines  for  discharges  from  this 
industrial  category  regulated  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  (40  CFR 
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415.340).  The  proposed  standards  are 
taken  directly  from  the  concentrations 
as  stated  in  the  "Development 
Document  for  Effluent  Limitations 
Guidelines,  New  Source  Performance 
Standards,  and  Pretreatment  Standards 
for  the  Inorganic  Chemicals 
Manufacturing  Point  Source  Category". 
June,  1982.  These  standards  are  based 
on  chromium  conversion  and  lime 
precipitation  to  remove  toxic  metals. 
Because  the  effluent  limitations 
guidelines  and  standards  contain  both 
30  day  and  one  day  numbers,  the  RCRA 
treatment  standard  likewise  requires 
compliance  with  30  day  and  one  day 
standards.  The  minimum  sampling 
frequency  recommended  is  once  a  week. 
The  basis  of  the  30  day  limit  is 
consecutive  calendar  days  and  not 
sampling  days.  The  statistical  basis  for 
these  one  and  30  day  values  is  set  forth 
in  the  Development  document  cited 
above. 

BOAT  Treatment  Standards  for 
K002.  K0C3.  K004,  K006  (ANHYDROUS). 
ANOK008 

[Nonwastewaters] 


Regulated  constituent 


Ctirofnium  (Total).. 
Laad 


Maximum  tor 
any  single 

grab  sample. 

TCLP  (mg/ 

1) 


0.094 
0.37 


BOAT  Treatment  Standards  for  K006 

(HYDRATED) 

[Nonwastewaters] 


Regulated  constituent 

Maximum  for 

any  single 
grab  sample, 
TCLP  (mg/l) 

Chmmiufn  fTotAH 

5.2 

BOAT  Treatment  Standards  for  K005 
AND  K007 

[Nonwastewaters] 


Regulated  cortstituent 


Chromium  (Total).. 
Lead 


Maximum  for 

any  single 
grabsampia, 
TCLP  (mg/l) 


0.094 
0.37 


5BDAT  Treatment  Standards  for 

K002.  K003,  K004.  K006.  AND  K008 

[Wastewaters] 


Chronwjm  (Total).. 
Lead -... 


BOAT  Treatment  Standards  for  K005 
AND  K007 

[Wastewaters] 


Regulated  constituent 


Total  concentration  (In 
mg/l) 

24t)0ur 

maximum 


Chromium  (Total).. 

Lead 

Cyanides  (Total) ... 


.0 
3.4 
0.74 


d.  K015 

In  the  final  First  Third  Rule  (53  FR 
31154),  the  Agency  promulgated  a 
treatment  standard  of  "No  Land 
Disposal  Based  on  No  Ash"  for  K015 
nonwastewaters.  Concentration-based 
standards  for  K015  wastewaters  were 
promulgated  at  that  time.  After 
promulgation,  a  facility  generating  K015 
nonwastewaters  submitted  information 
indicating  that  their  K015  waste 
generated  an  ash  residue  upon 
combustion.  Therefore,  the  Agency's 
assessment  of  these  wastes  not  having 
an  ash  content  was  incorrect.  As  a 
result.  EPA  is  proposing  to  revoke  the 
"No  Land  Disposal  Based  on  No  Ash" 
standard  for  the  nonwastewater  forms 
of  K015  (as  well  as  the 
subcategorization  based  on  ash 
content),  and  is  proposing  numerical 
treatment  standards  for  all  K015 
nonwastewaters  today. 

The  Agency  is  proposing  treatment 
standards  for  five  organic  and  two  metal 
constituents.  Treatment  standards  for 
the  organic  constituents  are  based  on  a 
transfer  of  the  performance  data  of 
incineration  for  similar  wastes. 
Treatment  standards  for  metal 
constituents  are  based  on  a  transfer  of 
the  performance  of  stabilization  of 
incinerator  ash  for  similar  wastes.  Six 
sample  sets  from  the  treatment  of  K019 
and  five  sample  sets  from  the  treatment 
of  K087  had  been  collected  for  rotary 
kiln  incineration.  These  data  sets  were 
transferred  to  K015  nonwastewaters 
based  on  structural  similarities.  The 


constituent  p-Dichlorobenzene  is  being 
used  as  a  surrogate  for  benzal  chloride; 
p-dichlorobenzene  treatment  data  from 
K019  will  be  transferred  to  benzal 
chloride  in  K015.  These  constituents  are 
similar  in  that  they  are  both  chlorinated 
benzenes. 

The  proposed  toluene  standards  for 
K015  are  transferred  directly  from  K019 
treatment  data.  Toluene  is  present  at 
higher  levels  in  untreated  K019  waste 
than  in  untreated  K015  waste.  Therefore, 
treatment  by  incineration  should  result 
in  at  least  as  low  a  level  of  toluene  in 
K015  nonwastewater  as  in  K019.  The 
proposed  standards  for  benzo(b/ 
k)fluoranthene  in  K015  are  transferred 
from  K087  treatment  data.  Both  the  b 
and  k  forms  are  found  in  K087,  whereas 
only  the  k  form  is  present  in  K019.  In 
addition,  the  untreated  benzo(b/ 
kjfluoranthene  in  K087  should  be  more 
difficult  to  treat  than  in  K019,  hence 
K087  is  a  better  source  of  transferred 
incineration  data  for  benzo(b/ 
k)nuoranthene.  Proposed  standards  for 
anthracene  and  phenanthrene  are 
"transferred  from  K087  data.  These 
constituents  are  also  found  in  untreated 
K019  waste;  however,  the 
concentrations  of  these  constituents  in 
K019  are  not  as  high  as  in  untreated 
K015.  Anthracene  and  phenanthrene 
are,  however,  present  at  higher 
concentrations  in  K087  than  in  K015. 
Therefore,  treatment  by  incineration 
should  result  in  at  least  as  low  a  level  of 
these  constituents  in  K015  as  in  K087. 
The  Addendum  to  the  Background 
Document  for  K015  describes  how  each 
standard  was  developed  and  presents 
the  K019  and  K087  treatability  data  used 
to  generate  these  standards. 

No  performance  data  are  available  for 
treatment  of  metals  in  K015 
nonwastewaters.  However,  data  are 
available  for  stabilization  of  metals  in 
the  incinerator  ash  of  K048-K052.  Based 
on  the  similarity  of  the  constituents  and 
their  concentrations  expected  to  be 
found  in  the  untreated  K015  incineration 
ash  compared  to  K048-K052  ash.  K015 
ash  appears  to  be  sufficiently  similar  to 
the  ash  generated  by  incinerating  K048- 
K052.  No  data  exist  characterizing  metal 
concentrations  in  untreated  K015  ash; 
however,  nickel  and  chromium  were 
found  in  the  incinerator  scrubber  water. 
Hence,  nickel  and  chromium  should  be 
expected  in  the  ash  and  consequently 
EPA  is  proposing  to  regulate  them  in 
K015  nonwastewaters. 


r 
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BOAT  Treatment  Standards  for  K015 

(Nonwastewaters;  Revised  from  no  land  disposal] 


Maximum  lor  any  single 
grabsample 

Regulated  constituent 

11 

Total 
composi- 
tion (mg/ 
kg) 

TCLP  (mg/ 
0 

Anttvacer>e 

Benzal  chloride 

3.4 
6.2 
3.4 
3.4 
6.0 
1.7 
0.046 

Ben2o(b/k)fiuorBnthene  ... 
Ptienanthrene 

Toluene 

Chrorttkim  (Total) 

Nickel , 

e.  K022,  K025,  K026.  K035,  and  K083. 
All  of  these  wastes  generally  contain 
similar  treatable  concentrations  of 
aromatic  organics  and  hydrocarbons. 
They  thus  are  amenable  to  similar 
treatment  technologies  and  present 
similar  technical  difficulties  in 
developing  treatment  standards.  Thus, 
these  wastes  have  been  grouped 
together  under  the  same  section  for 
purposes  of  discussion.  K022,  K035,  and 
K083  are  scheduled  First  Third  wastes, 
K025  is  a  Second  Third  waste,  and  K028 
is  a  Third  Third  waste.  EPA 
promulgated  nonwastewater  treatment 
standards  for  K022,  K025,  and  K083  in 
the  First  Third  final  rule  (53  FR  31138). 
EPA  later  deferred  treatment  for  K083 
nonwastewaters  containing  ash  to  the 
Third  Third  in  the  May  2, 1969,  final  rule 
(53  FR  at  18837). 

(IJ  Development  of  Treatment 
Standards.  EPA  has  data  that  indicate 
nonwastewater  forms  of  K025  and  K026 
are  no  longer  generated  in  the  United 
States.  These  wastes  are  currently 
subject  to  a  treatment  standard 
expressed  as  "No  Land  Disposal  Based 
on  No  Cieneration".  The  Agency  is 
proposing  to  revoke  these  standards  in 
order  that  a  source  wishing  to 
manufacture  commercial  products  by 
the  manufacturing  processes  described 
in  the  listing  document  for  these  wastes 
will  not  be  forced  to  apply  for  a 
variance  from  the  treatment  standard  in 
order  to  do  so. 

K025  is  generated  from  the  nitration  of 
benzene  which  is  a  similar  process  to 
that  which  generates  Kill,  K112,  K103, 
and  K104.  Each  one  of  these  wastes  has 
constituents  which  are  as  difficult  to 
treat  as  those  constitutents  in  K025. 
Available  data  characterizing  the 
chemical  composition  of  K025  are  very 
limited,  therefore  the  Agency  is 
proposing  to  transfer  performance  data 
from  K103  and  K104  wastes  to  K025  in 
order  to  establish,  as  one  option, 
concentration-based  treatment 
standards,  and  as  another  option,  a 
treatment  standard  expressed  as  a 
method. 


For  K035  wastewaters,  EPA  is 
proposing  standards  based  on  process 
wastewaters  from  the  distillation  of 
coal-tars  as  a  surrogate  waste  for 
developing  treatment  standards.  These 
process  wastewaters  are  the  precursors 
of  K035  wastewater  treatment  sludges 
listed  as  hazardous  wastes  in  40  CFR 
§  261.32.  These  process  wastewaters 
contain  the  same  constituents  for 
regulation  as  those  identified  in  the  K035 
nonwastewaters  with  the  exception  of 
o-cresol,  p-cresol,  and  phenol.  These 
three  constituents  were  identified  in  the 
process  wastewaters  at  treatable 
concentrations  and  EPA  is  proposing  to 
regulate  them. 

EPA  is  proposing  concentration  based 
standards  for  the  organics  identified  in 
K022,  K026,  K035,  and  K083  wastes. 
These  treatment  standards  are  based  on 
the  incineration  of  similar 
nonwastewaters.  As  a  result,  EPA  is 
also  proposing  incineration  of  these 
wastes  as  a  prerequisite  for  land 
disposal.  The  concentration  based 
standards  for  K026,  K035.  and  K083 
nonwastewaters  are  based  on  the 
concentration  of  organics  achieved  in  . 
the  residual  ash  of  the  waste  tested  by 
EPA.  Similarly,  treatment  standards  for 
the  K022,  K026,  K035.  and  K083 
wastewaters  are  supported  by  the 
concentration  organics  achieved  in  the 
incineration  scrubber  waters. 

For  K025,  EPA  is  proposing 
concentration  based  treatment 
standards  for  organics.  The  proposed 
treatment  standards  for  the  organics  in 
K025  wastewaters  are  based  on  liquid- 
hquid  extraction  followed  by  stream 
stripping  followed  by  carbon  adsorption. 
As  an  alternative,  the  agency  believes 
that  the  organics  in  these  wastes  can  be 
effectively  treated  and  removed  by 
either  direct  carbon  adsorption  or  wet 
air  oxidation  followed  by  carbon 
adsorption.  The  proposed  treatment 
standards  for  K025  nonwastewaters  are 
based  on  incineration.  Alternatively, 
EPA  is  proposing  requiring  these 
methods  of  treatment  as  a  prerequisite 
for  land  disposal  of  K025.  Incineration  of 
K025  wastewaters  is  also  proposed  as 
an  equivalent  method  of  treatment  for 
K025  wastewaters.  EPA  prefers 
establishing  methods  of  treatment  for 
K025  and  K026  because  the  lack  of 
characterization  data  for  them  makes 
our  approach  uncertain  in  whether  other 
constituents  in  the  imcharacterized 
wastes  that  may  be  at  treatable 
concentrations  will  or  will  not  be 
regulated  by  the  constituents  proposed 
for  regulation. 

Available  characterization  for  all 
these  wastes  show  that  only  K022  and 
K083  have  treatable  concentrations  of 


metals.  As  a  result,  EPA  is  proposing 
concentration  based  treatment 
standards  for  the  metals  identified  in 
K022  and  K063.  The  proposed  treatment 
standards  for  K022  and  K083 
wastewaters  are  based  on  chemical 
precipitation  of  a  similar  waste  to  K022 
and  K063  wastewaters.  For  the  metals  in 
K083  nonwastewaters,  the  proposed 
treatment  standards  are  based  on 
stabilization.  Alternatively,  EPA  is 
proposing  for  K022  and  K083  treatment 
standards  expressed  as  methods  of 
treatment.  The  methods  of  treatment 
would  be  those  BDAT  technologies 
supporting  the  proposed  concentration 
based  standards  for  these  two  wastes. 
To  determine  the  applicability  of  the 
proposed  treatment  standards,  the 
standard  BDAT  criteria  should  be  used 
to  classify  K022,  K026,  K035,  and  K083 
as  wastewaters  or  nonwastewaters. 
These  standard  BDAT  criteria  classify  a 
waste  as  a  wastewater  if  it  contains  less 
than  one  percent  total  suspended  solid 
(TSS)  and  less  than  one  percent  total 
organic  content  (TOC).  In  contrast,  K025 
wastes  are  classified  as  wastewaters  if 
they  contain  less  than  one  percent  TSS 
and  less  than  4  percent  TOC.  These 
wastes  are  classified  as 
nonwastewaters  if  the  TSS  or  TOC 
percent  levels  are  exceeded.  EPA  is 
proposing  a  different  wastewater 
definition  for  K025  because,  upon  study, 
it  appears  that  normal  liquids  carrying 
this  waste  code  that  are  amenable  to 
wastewater  treatment  can  legitimately 
contain  up  to  4%  TOC  (see  BDAT 
Background  Document  of  K025). 

The  BDAT  Background  Documents  for 
these  wastes  provide  further  discussion 
on  the  constituents  proposed  for 
regulation  as  well  as  the  development  of 
the  treatment  standards  proposed  today. 
The  BDAT  Background  Document  for 
K022  is  referred  as  a  Proposed 
Amendment  to  the  Final  BDAT 
Background  Document  for  K022.  The 
tables  at  the  end  of  this  section 
summarize  the  proposed  concentration 
based  treatment  standards  for  these 
wastes  as  well  as  the  proposed 
constituents  for  regulation. 

BDAT  Treatment  Standards  for  K022 

[Wastewaters] 


Regulated  constituent 


Toluene _ 

Acetophenone 

[>phenylam«ne/diphenylnitrosamine 

Pltend _ — - — 

Chromium  (TotaQ  - ~. 

Nickel — 


Maximum  lor 


grab  sampto, 
totiy 


(mg/0 


0.017 

0.036 

0.036 

0.091 

035 

0.47 
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BOAT  Treatmcnt  Stanoaros  for  K025 
[Wastewaters:  <1%  TSS  and  <4%  TOC] 

lncirwr«Bon,  or  IquM-fiquid  •xtraction' Mowed  by 

steam  stripping  followed  by  cart)on  adKrption  as  • 

method  o<  treatment 


BOAT  Treatment  Stanoaros  for  K025 
[Nonwailowatoiil 

Indiieiation  as  a  method  o<  tealinenl 

BOAT  Treatment  Standards  for  K025 

[Wastewaters;  Altemtfva  propoaall 


Regulated  oonstitMnt 


Njtrobanzana 

4-Nitfopheno» 


Maximum  for 

any  a«)gte 
grab  sample-. 

Total 
oompositen 

(mo") 


0.67 

0.064 

0.67 


BOAT  Treatment  Standards  for  K025 

[Nowastewatera;  AWewaave  proposafl 


Regulatad  oonslHuartI 


2.4-OlnilrotoiMene. 

Nitfotxnzane 

4-Nitropt>orx)l ...... 


Maximum  tor 


grab  sample: 

Total 

compositioo 

(mg/kg) 


^3 
2J 
2.3 


BOAT  Treatment  Standards  for  K026 
[Wastewaters  arxl  Nortwastewatars] 

iTKirwraaon  aa  a  method  at  freatwem 

BOAT  Treatment  Standards  for  K026 

[Nonwastewators;  AHamattoa  prepoeaO 


Regulated  constiluent 


Pyridine.. 


Maximum  tor 

any  single 
grabsan^ 

Total 

GompoaiUon 

(mg/kg) 


14 


BOAT  Treatment  Standards  for  K026 

(Wastewaters;  Altemative  proposal] 


Regulatad  constltueflt 


Pyridine- 


Maximum  tor 

any  S0>g<e 

sabsan^ 

Total 


(mg/q 


0.017 


BOAT  Treatment  Standards  for  K035 

[Wastewaters] 


Regulated  constituent 


Benz(a)anttiracena .. 

Ctwysene 

oOaacit 

p-Cresol. 


FluorantherM„ 
Naphtt)alana_„ 

Pf>enol 

Pyrene 


Maidmumtor 


grab  sample: 
Total 


(mg/I) 


0.028 

O.M 

0.028 

0.028 

0.028 

0.028 

0.028 

0.031 

0.0S6 


BDAT  Treatment  Standards  for  K035 

[Nonwastewatars] 


Regulated  conatHuent 


Acenaphthana„ 
Anthracene — 


Benzta)anthracene  . 

Benzo<a)pyrene 

Chrysene. 

Dibenz(a.h)anihraoane.. 

Fkxvanelhene- 

Fkiorene _ 

lndeno<l  ,2,3-cd)pyrarw 

Naphtiialena- 

Ptienanthrene 

Pyrene 


Maxinujffl  tor 

any  single 
grabsaniple: 

Total 

compositioo 

(mg/kg) 


3A 
3.4 
3.4 
3.4 
3.4 
3.4 
3.4 
3.4 
3.4 
3.4 
3.4 
8.2 


BDAT  Treatment  Standards  for  K083 

[Nonwastewatars;  Revised  irom  no  land  dnposall 


Regulated  constituent 

Maximum 

tor  any 

single  grab 

sample: 

Total 

composition 

(mgyi) 

TCLP 
(mg/I) 

Benzene «._ ».. 

6.6 
14.0 

14.0 

14.0 

5.6 

30.0 

Anihne - - 

Diphenylamine/ 

d(pt>eny»n(tro8amine ..     . 
NHrobenzene 

'***"••**•*•**•"*• 



NKkel 

0.068 

BDAT  Treatment  Standards  for  K083 

[Wastewaters] 


Regulated  constituent 


Benzene 

Aniline 

Diphenylamine/ 

diphenylnllrosamine . 
Nitrot)enzene».... 

Ptienol 

CyctohexarKxw.. 
Nickel 


Maximum  tor 

any  single  grab 

sample:  Total 

composition 

(mg/i) 


0.008 
0.017 

aoi7 

0.017 
0M7 
0.036 
0.47 


f.  K036  and  K037 

Today's  rule  proposes  revised 
treatment  standards  for  the  wastewater 
forms  of  K037  and  the  nonwastewater 
forms  of  K036.  Detailed  technical 
descriptions  of  the  specific  production 
processes  generating  these  wastes  can 
be  found  in  the  background  document 
for  the  listing  of  these  wastes.  These 
compounds  were  included  in  the 
organophosphorus  pesticides  treatability 
group  in  the  Second  Third  proposed  rule 
(54  FR  1085). 

The  Agency  promulgated  a  treatment 
standard  of  "No  Land  Disposal  Based  on 
No  Generation"  for  K036 
nonwastewaters  in  the  First  Third  final 
rule  on  August  8, 1988  (53  FR  31174, 
August  17, 1988).  EPA  amended  this 
standard  on  May  2. 1989,  to  apply  to 
wastes  generated  from  the  process 
described  in  the  listing  description  and 
disposed  after  August  17, 1988  (54  FR 
18836).  In  today's  rule  the  Agency  is 
proposing  to  transfer  a  concentration 
based  standard  from  K037 
nonwastewaters  to  other  forms  of  K036 
nonwastewaters,  such  as  K036  spill 
residues,  and  is  proposing  to  revise  the 
K037  wastewater  standards.  (The 
Agency  promulgated  concentration- 
based  treatment  standards  for  K037 
wastewaters  and  nonwastewaters  in  the 
First  Third  final  rule.) 

(1)  Development  of  Standards.  In  the 
January  11, 1989,  proposed  rule  for 
Second  Third  wastes  (54  FR  1056),  the 
Agency  proposed  a  direct  transfer  of  the 
concentration-based  standards  from  the 
incineration  of  K037  wastes  (wastewater 
treatment  sludge  from  the  production  of 
Disulfoton)  to  a  number  of 
organophosphorus  pesticide  wastes.  The 
basis  for  transferring  the  K037  standards 
is  the  similarity  in  structure  and 
elemental  composition  of  Disulfoton,  the 
principal  hazardous  constituent  of 
concern  in  K037  wastes,  to  all  of  the 
organophosphoiTis  pesticides.  In 
addition,  the  Agency  believes  that 
Disulfoton  is  one  of  the  most  difficult 
chemicals  in  that  group  of 
organophosphorus  pesticides  to 
incinerate.  Given  that  Disulfoton  can  be 
effectively  treated  by  incineration,  the 
Agency  believes  that  all  the  other 
wastes  in  the  organophosphorus 
pesticides  treatability  group  can  be 
effectively  treated  by  incineration,  and 
the  concentration-based  standard  for 
each  representative  regulated 
organophosphorus  pesticide  can  be 
identical  to  that  achieved  by 
incineration  of  Disulfoton  in  K037 
wastes.  Therefore,  the  Agency  believes 
that  the  performance  achievable  by 
incineration  represents  BDAT  for 
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nonwastewater  forms  of  K036  and  is 
proposing  concentration-based 
standards  based  on  a  transfer  from  the 
incineration  of  K037  nonwastewaters. 

In  the  Second  Third  final  rule,  the 
Agency  promulgated  concentration- 
based  treatment  standards  for  the 
wastewater  forms  of  the 

organophosphorus  pesticides.  These 
standards  were  proposed  based  on  the 
concentrations  found  in  scrubber  water 
from  a  K037  incineration  test  bum.  The 
Agency  received  data  during  the  - 
comment  period  on  biological  treatment 
of  wastewaters  containing  Parathion,  a 
constituent  similar  to  Disulfoton,  that 
were  used  as  the  basis  of  the 
promulgated  treatment  standards. 
Today  the  Agency  is  proposing  to  revise 
the  wastewater  treatment  standards  for 
K037  to  be  consistent  with  the  other 
wastewater  standards  for 
organophosphorus  pesticides. 

(2)  Identification  of  BDAT  and 
Regulated  Constituents.  Standards 
applicable  to  K036  nonwastewaters  are 
based  on  the  performance  achieved  by 
rotary  kiln  incineration  and  the 
concentration  of  organophosphorus 
pesticide  measured  in  the  ash  residuals. 
Standards  applicable  to  K037 
wastewaters  are  based  on  the 
performance  achieved  by  biological 
treatment  and  the  concentration  of  the 
regulated  constituent  (Disulfoton  or 
Toluene)  measured  in  the  resultant 
effluent  wastewaters.  Where  the 
treatment  standards  are  expressed  as 
concentration-based  standards,  other 
treatment  technologies  that  can  achieve 
these  concentration-based  treatment 
standards  are  not  precluded  from  use  by 
this  rule.  The  regulated  constituents  and 
treatment  standards  for  these  wastes 
are  listed  in  the  tables  at  the  end  of  this 
section. 

The  Agency  points  out  that  the 
promulgated  concentration-based 
treatment  standards  for  K037 
wastewaters  are  based  on  the  analysis 
of  composite  samples  rather  than  grab 
samples.  These  performance  data  used 
to  develop  the  standard  for  Disulfoton 
were  received  during  the  comment 
period  for  the  Second  Third  Proposed 
Rule,  and  were  based  on  the  analysis  of 
composite  effiuent  samples.  The  data 
used  to  develop  the  standard  for 
Toluene  is  from  the  Office  of  Water's 
Industrial  Technology  Division 
Database.  See  further  discussion  of 
composite  samples  in  section  III.A.l.f.  of 
today's  preamble.  These  data  are  a 
preferable  measure  of  treatment 
performance  because  where  the  Agency 
has  performance  data  that  conform  with 
BDAT  methodology  on  wastewater 
treatment  processes  as  well  as  data  on 


incineration  as  measured  by  constituent 
concentrations  in  scrubber  water,  the 
Agency  prefers  to  establish  treatment 
standards  based  on  the  wastewater 
treatment  processes.  (Note:  This  does 
not  preclude  the  Agency  from  • 
establishing  treatment  standards  for 
other  wastes  based  on  constituent 
concentrations  in  incinerator  scrubber 
waters.) 

Today's  rule  proposes  revised 
concentration-based  standards  for  the 
wastewater  forms  of  K037  and  the 
nonwastewater  forms  of  K036. 

BDAT  Treatment  Standards  for 
K036 

[Nonwastewaters] 

[Revised  From  No  Land  Disposal] 


Regulated  constituent 

Maximum 
for  arry 

single  grab 

sample, 

total 

composition 
(mg/kg) 

Disulfoton^ 

0.1 

BDAT  Treatment  Standards  for 
K037 

[Wastewaters] 
[Revised  Based  on  Biotreatment  Data] 


Regulated  constituent 

Maximum  for 

any  single 

composite 

sample,  total 

composition 

(mg/I) 

Disulfoton 

0.025 

Toluene ™ 

0.080 

g.  K044,  K045,  K046,  K047—(l)  K044. 
K045,  K047.  Today's  rule  proposes  to 
revoke  the  "No  Land  Disposal  Based  on 
Reactivity"  treatment  standard  for  K044, 
K045,  and  K046  wastes  and  proposes  to 
set  a  method  of  treatment  rather  than 
concentration-based  standards  for  these 
wastes.  In  the  May  2, 1989,  final  rule  (54 
FR  18836),  the  Agency  indicated  that  it 
would  not  amend  the  standard  for  these 
wastes  because  the  wastes  are  listed  for 
exhibiting  the  characteristic  of 
reactivity.  Although  this  is  true,  the 
Agency  believes  that  by  revoking  the 
standard  and  setting  "Deactivation  as  a 
Method  of  Treatment",  a  generator  or 
treater  can  continue  to  dispose  of  this 
waste  after  the  removal  of  the 
characteristic  hazard. 

(2)  K046.  In  the  August  17. 1989,  final 
rule  (53  FR  31158),  the  Agency 
developed  two  subcategories  for  the 
K046  nonwastewaters  identified  as  the 
Reactive  and  Nonreactive 
Subcategories.  The  Agency  based  this 


subcategorization  on  the  comments 
received  by  industry  indicating  that 
K046  Reactive  wastes  were  not  similar 
to  the  K046  Nonreactive  wastes  due  to 
their  reactivity.  The  nonreactive  K046 
wastes  could  be  directly  stabilized; 
however,  stabilization  of  the  reactive 
K046  wastes  would  result  in  a  residual 
that  could  remain  reactive.  The  Agency 
agreed  and  promulgated  a  treatment 
standard  for  lead  in  K046  Nonreactive 
nonwastewaters,  but  did  not  promulgate 
a  standards  for  the  K046  Reactive 
nonwastewaters  nor  did  it  promulgate 
wastewater  standards  for  any  K046 
wastewaters.  The  Agency  indicated  in 
the  First  Third  Rule  that  it  would 
examine  the  data  from  testing  of 
Nonreactive  K046  nonwastewaters,  and 
would  determine  whether  these  data 
could  be  extrapolated  to  Reactive  K046 
wastes  or  whether  new  data  had  to  be 
obtained  to  set  treatment  standards  for 
open  detonation,  open  burning,  or 
specialized  incineration. 

In  this  rule,  the  Agency  is  proposing  a 
nonwastewater  treatment  standard  for 
lead  in  the  K046  Reactive  Subcategory. 
BDAT  for  this  waste  is  based  on 
information  that  indicates  that  the  K046 
nonreactive  waste  for  which  the 
treatment  standard  was  promulgated, 
originally  started  out  as  reactive 
wastewaters.  The  Agency  believes  that 
by  removing  the  reactivity  of  these 
wastewaters,  the  resultant 
nonwastewater  K046  will  not  be 
reactive  and  thus  will  be  similar  to  the 
K046  nonreactive  wastes  for  which  the 
Agency  promulgated  standards  (see  54 
FR  26607-808  (June  23, 1989)  regarding 
waste  treatment  that  may  occur  before 
the  listed  waste  is  generated).  In 
addition,  the  Agency  believes  that  if  the 
K046  nonwastewaters  are  generated  as 
reactive,  they  could  also  be  slurried  in 
water  and  then  treated  by  the  same 
controlled  chemical  oxidation  processes, 
again  resulting  in  a  nonreactive  K046 
nonwastewater.  Thus,  the 
nonwastewater  standard  for  K046 
reactive  wastes  is  based  on  data 
transferred  from  the  performance  of 
stabilization  of  the  K046  nonreactive 
wastes.  BDAT  is  based  on  the 
performance  of  deactivation  for  the 
reactive  wastewaters  followed  by 
alkaline  precipitation,  settling,  and 
filtration  to  form  a  nonreactive  K046 
nonwastewater  that  is  then  stabilized 
for  lead. 

For  all  of  the  K046  wastewaters, 
BDAT  is  based  on  the  performance  of 
alkaline  precipitation,  settling,  and 
filtration.  The  Agency  is  transferring  the 
performance  of  this  treatment  system 
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from  K062  wastes.  The  Agency  believes 
that  the  K062  wastewaters  are  just  as 
difficult  to  treat  based  on  the 
concentration  of  lead  in  K062  (up  to  212 
ppm)  which,  is  the  same  or  higher  than 
that  which  has  been  found  in  K046 
wastewaters  (up  to  200  ppm). 

BOAT  Treatment  for  K044,  K045, 
K047 

[Nonwastewaters  and  Wastewaters] 

[Revised  From  No  Land  Disposal] 

Deactivation  as  a  metfiod  o<  treatment 


BOAT  Treatment  Standards  for 
K044,  K045,  K046  AND  K047  SUBCATE- 
GORIES 

[Wastewaters] 


Regulated  constituent 

Maximum  for 

any  single 

composite 

sampie,  total 

composition 

(mg/I) 

Lead 

0.037 

BOAT  Treatment  Standards  for  K046 
Reactive  Subcategory 

[Nonwastewaters] 


Regulated  constituent 

Maximwnfor 

any  single 

composite 

sample, 

TCLP  (mg/I) 

Lead _ 

0.18 

h.  K060.  In  the  August  17. 1989  final 
rule  (53  FR  31174),  the  Agency 
promulgated  "No  Land  Disposal  Based 
on  No  Generation"  for  K060 
nonwastewaters.  EPA  amended  this 
standard  in  the  May  2. 1989  final  rule  to 
apply  only  to  certain  newly  generated 
wastes  (54  FR  18838).  Today,  the  Agency 
is  proposing  to  revoke  this  standard 
since  a  facility  might  legitimately  use 
ammonia  as  a  reagent  in  the  coking 
process  and  therefore  may  generate  this 
waste.  For  more  detailed  technical 
information  about  waste 
characterization  and  treatment 
technologies  refer  to  the  Best 
Demonstrated  Available  Technology 
(BDAT)  Background  Document  for  K060. 

(1)  Wastewaters.  Today,  the  Agency 
is  proposing  wastewater  standards 
based  on  the  performance  of  biological 
treatment  followed  by  settling  and 
clarification.  These  treatment  standards 
are  transferred  itom  the  Office  of  Water 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 


for  the  Iron  and  Steel  Industry 
Manufacturing  Point  Source  Category 
Coke  Making  Subcategory. 

The  Agency  evaluated  two  types  of 
treatment  processes:  dephenolization 
followed  by  alkaline  chlorination  and 
biological  treatment  followed  by  settling 

and  clarification.  Both  data  sets  were 
available  from  the  Office  of  Water 
Development  Document  for  Effluent 
Guidelines  and  Standards  for  the  Iron 
and  Steel  Industry  Manufacturing  Point 
Source  Category  Coke  Making 
Manufacture.  The  Agency  believes  that 
the  performance  data  fi-om  biological 
treatment  followed  by  settling  and 
clarification  were  best  because  the 
untreated  values  were  higher  and  the 
treated  values  were  lower.  Therefore, 
this  treatment  system  treated  a  more 
difficult  waste  and  therefore  the 
system's  performance  should  be 
transferrable  to  K060. 

For  the  cyanide  constituents  in  the 
wastewaters,  the  treatment  standards 
are  based  on  the  performance  of 
alkaline  chlorination  for  F006  through 
F009  wastes.  The  Agency  believes  that 
this  is  technically  feasible  due  to  the 
fact  that  the  F006  through  F009  wastes 
are  more  difficult  to  treat  because  of  the 
higher  cyanide  concentrations  (i.e., 
30,000  ppm)  and  presence  of  non- 
cyanide  complexes. 

(2)  Nonwastewaters.  In  today's  rule, 
the  Agency  is  proposing  nonwastewater 
treatment  standards  for  organic  and 
cyanides  based  on  a  transfer  of  the 
performance  of  incineration  for  K087. 
K087  wastes  are  generated  from  the 
same  industry  (coking  industry)  as  K060 
wastes  and  have  similar  or  higher 
concentrations  of  K060.  Therefore,  the 
Agency  believes  that  this  technology 
transfer  is  feasible. 

BDAT  Treatment  Standards  for  K060 

[Wastewaters] 


Regulated  constituont 

Maximum  for 
any  24  tvxir 
composite 
sample,  total 
composition 
(mg/I) 

Benzene ™ 

Ben20<a)  pyreoe 

Nap^thale^e 

0.17 
COM 
0.028 
0.042 

Maximum  for 

flfSb  S8fnpl6, 

total 

composition 
(mg/I) 

Cyanides  (Total) 

1.9 

BDAT  Treatment  Standards  for  K060 

[Nonwastewaters] 
[Revised  From  No  Land  Dispoaal] 


Regulated  constituent 


Beruena 

Benzo(a)  pyrene ... 

Naphthalene 

Phenol 

Cyanides  (Total).... 


Maximum  for 

any  single 
grab  sample. 

total 

composition 

(mg/kg) 


0.071 
3.6 
3.4 
3.4 

^2 


i.  K061.  In  the  August  17. 1988  final 
rule  (53  FR  31162),  the  Agency 
promulgated  treatment  standards  for 
K061  nonwastewaters  but  did  not 
promulgate  treatment  standards  for 
K061  wastewaters.  K061  wastewaters 
can  be  generated  from  dewatered 
sludges,  CERCLA  sites,  and  during 
corrective  action  at  RCRA  facilities. 
Based  on  single  source  leachate 
information  from  the  Generator's 
Survey.  K061  wastewaters  generally 
have  low  concentrations  of  dissolved 
metals  (i.e..  less  than  100  ppm).  Because 
of  these  low  concentrations  of  dissolved 
metals,  the  Agency  believes  that  a 
transfer  of  the  performance  of 
hexavalent  chromium  followed  by 
precipitation  with  lime  or  sulfide  and 
sludge  dewatering  for  K062  wastewaters 
is  technically  feasible.  In  addition,  the 
Agency  believes  that  the  K062 
wastewaters  are  more  difficult  to  treat 
than  the  K061  wastewaters  because  of 
the  high  concentration  of  dissolved 
metals,  i.e.  5,000  ppm  of  dissolved 
metals. 

EPA  promulgated  treatment  standards 
for  nonwastewater  forms  of  K061  as  part 
of  the  First  Third  final  regulation.  In  this 
rule,  two  subcategories  for 
nonwastewaters  forms  of  K061  were 
defined.  The  low  zinc  subcategory  (less 
than  15%)  and  the  high  zinc  subcategory 
(greater  than  15%)  were  defined  as 
separate  treatability  groups.  BDAT  for 
the  low  zinc  subcategory  was  based  on 
the  performance  of  stabilization.  For  the 
high  zinc  subcategory,  the  final  standard 
was  "No  Land  Disposal  Based  on  High 
Temperature  Metals  Recovery  as  a 
Method  of  Treatment"  technology  (53  FR 
31221).  The  standard  takes  effect  in 
August,  1990  and  due  to  a  shortage  of 
treatment  capacity,  an  interim  numerical 
standard  based  on  performance  of 
stabilization  technology  is  in  force  until 
that  time. 

Today,  EPA  is  proposing  to  revise  the 
promulgated  treatment  standard  for  the 
high  zinc  subcategory  to  be  "Resmelting 
in  a  High  Temperature  Zinc  Metal 
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Recovery  Furnace."  Specifying  this 
treatment  method  more  accurately 
reflects  the  Agency's  intentions  in 
promulgating  the  first  third  regulation, 
and  does  not  reflect  a  change  in 
regulatory  approach. 

EPA  also  notes  that  in  establishing 
resmelting  technology  as  a  treatment 
method,  residues  from  the  process  may 
be  land  disposed  without  further 
treatment.  (54  FR  26631-32.  June  23. 
1989)  (Where  EPA  specifies  a  method  of 
treatment  under  section  3004(m). 
residues  from  that  treatment  process 
may  be  land  disposed  without  further 
treatment.)  That  result  is  appropriate 
here.  Data  gathered  as  part  of  the  First 
Third  rulemaking  (and  part  of  this 
rulemaking  record)  indicate  that  the  slag 
that  results  from  high  temperature 
metals  recovery  has  metals  mobility 
levels  comparable  to  (and  in  some 
cases,  lower  than)  that  achieved  by 
stabilization  technologies.  To  the  extent 
that  stabilization  may  perform 
somewhat  better,  EPA  still  views  high 
temperature  metals  recovery  as  superior 
because  it  furthers  the  statutory 
objectives  of  recycling  and  waste 
minimization  while  still  achieving 
significant  reductions  of  metal  mobility. 
(See  H.  Rep.  No.  198,  98th  Cong,  1st 
Sess.  31  describing  a  preferred  hierarchy 
of  management  options,  and  ranking 
recycling  and  materials  recovery  as 
preferable  options  to  conventional 
treatment.)  Since  stabilization 
potentially  adds  to  the  volume  of  waste 
requiring  land  disposal  (through 
addition  of  cementitious  binding  agents), 
and  does  not  perform  significantly  better 
in  reducing  metals  mobility,  EPA  does 
not  believe  that  it  constitutes  the 
ultimate  best  available  technology  for 
K061. 

To  assure  that  the  metals  recovery 
process  performs  efficiently,  however. 
EPA  is  also  reiterating  that  any  residues 
must  not  exhibit  any  of  the 
characteristics  of  hazardous  waste  (see 
also  the  general  discussion  of  this  issue 
in  preamble  section  UI.C).  If  they  do, 
they  would  have  to  meet  the  treatment 
standard  for  that  characteristic.  None  of 
the  residues  from  recovery  of  K061  in 
EPA's  existing  data  base  exhibit  any 
hazardous  waste  characteristic. 

EPA  is  further  soliciting  comment 
regarding  the  advisability  of  extending 
the  duration  of  the  existing,  interim 
treatment  standard  (based  on 
performance  of  stabilization  technology) 
for  another  year.  EPA  is  doing  so 
because  available  information  suggests 
that  there  is  insufficient  high 
temperature  metals  recovery  capacity  to 


handle  demand  for  this  waste.  If  this 
were  the  sole  treatment  standard, 
generators  could  apply  for  and 
potentially  receive  case-by-case 
variances  and  the  waste  would  not  be 
required  to  be  treated  before  being  land 
disposed.  EPA  is  also  concerned  about 
the  administrative  costs  and  burdens  of 
applying  for  a  case-by-case  variance, 
and  the  difficulties  faced  by  waste 
generators  while  variance  petitions  are 
being  evaluated. 

On  the  other  hand,  the  Agency  does 
not  wish  to  create  a  disincentive  to 
construction  of  new  metal  recovery 
capacity.  Nor  does  the  Agency  wish  to 
reward  companies  that  have  not 
prepared  for  meeting  a  treatment 
standard  based  on  high  temperature 
metals  recovery.  Accordingly,  EPA 
seeks  information  about  efforts  made  to 
construct  and  operate  this  type  of 
technology,  and  what  arrangements  are 
being  made  to  enter  into  binding 
contractual  arrangements  to  utilize  this 
technology  (cf.  RCRA  Section  3004(h)(3) 
where  this  is  part  of  the  test  for  granting 
a  case-by-case  variance).  Based  upon 
this  information  (and  other  relevant 
information  that  may  develop),  the 
Agency  will  determine  whether  to 
extend  the  existing  standard  as  an 
alternative  to  high  temperature  metals 
recovery. 

BDAT  TREATMEf^  Standards  for  K061 

[Nonwastewaters— Higt>  Zinc  Sutx:ategory] 
[Revised  from  No  Land  Disposal] 

Resmelting  in  high  temperature  zinc  metal  recovery 
fumace  as  a  mettxxj  of  treatment 


BDAT  Treatment  Standards  for  K061 

[Wastewaters] 


Regulated  constituent 

Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/I) 

Caelum _ „. 

1.61 

Chromium 

Lead 

Nickal 

0.32 
0.04 
0.44 

for  the  Non  Calcium  Sulfate  Sul>category 
for  K069  nonwastewaters  and  is 
proposing  "Recycling  as  a  Method  of 
Treatment". 

(1)  Wastewaters.  BDAT  treatment 
standards  for  K069  wastewaters  are 
based  on  the  performance  of 
precipitation  with  lime  and  sulfide  and 
sludge  dewatering  for  K062  wastes. 

Waste  characterization  data  available 
to  the  Agency  indicate  that  K069 
wastewaters  contain  cadmium  and  lead. 
The  concentration  of  cadmium  is  less 
than  2  ppm  and  the  concentration  of 
lead  ranges  up  to  80  ppm.  The  Agency 
believes  that  this  transfer  is  technically 
feasible  due  to  the  higher  concentration 
of  dissolved  metals  that  are  present  in 
K062  wastes.  Therefore,  the  Agency 
believes  that  the  K062  waste  is  a  more 
difficult  waste  to  treat  and  thus  the 
performance  of  the  treatment  system 
can  be  legitimately  transferred. 

(2)  Nonwastewaters.  BDAT  for  K069 
nonwastewaters  in  the  Calcium  Sulfate 
Subcategory  is  stabilization.  The 
Agency  believes  that  there  is  only  one 
generator  of  this  waste  and  that  this 
waste  cannot  be  directly  recycled  to 
recover  lead.  The  waste 
characterization  data  from  the  one 
generator  indicate  that  this  waste 
contains  metal  constituents  such  as 
cadmium  and  lead.  The  metal 
concentrations  range  up  to  3300  ppm. 

For  the  K069  nonwastewaters  in  the 
Calciimi  Sulfate  Subcategory,  the 
Agency  is  proposing  to  transfer  the 
treatment  performance  of  stabilization 
for  K061  waste  to  the  K069 
nonwastewaters.  The  Agency  believes 
that  this  is  a  technically  feasible 
transfer  because  the  K061  waste  is  a 
more  difficult  waste  to  treat.  In  fact,  the 
metal  concentrations  in  K061  waste 
ranges  up  to  20,300  ppm.  Therefore,  the 
Agency  believes  that  K069 
nonwastewaters  can  be  treated  to 
similar  concentration  levels  as  K061, 
thus  the  performance  of  the  treatment 
system  can  be  ligitimately  transferred. 

BDAT  Treatment  Standards  for  K069 

[Wastewaters] 


/  K069.  In  today's  rule,  the  Agency  is 
proposing  treatment  standards  for  K069 
nonwastewaters  in  the  Calcium  Sulfate 
Subcategory,  and  for  wastewater  forms 
of  iC069.  In  addition,  the  Agency  is 
proposing  to  revoke  the  no  land  disposal 
based  on  recycling  treatment  standard 


Regulated  constituent 

Manmum  for 

any  single 
grab  sample. 

total 

composition 

(mg/I) 

Cadmium „ _.. 

1.61 
0.04 

48458         Federal  Register  /  Vol.  54.  No.  224  /  Wednesday.  November  22.  1989  /  Proposed  Rules 


BOAT  Treatment  Standards  for  K069 
Calcium  Sulfate  Subcategory 

[Nonwastewaters] 


Regulated  constituent 

Maximum  for 

any  simple 

Grab  sample 

TCLP  (mg/l) 

Cadmium 

Lead 

0.14 
0.24 

BOAT  Treatment  Standards  for  K069 
ON  Calcium  Subcategory 

[Nonwastewaters] 
[Revised  from  No  Land  Disposal] 

Recycling  as  a  mettiod  of  treatment 


k.  Revisions  to  K086.  Revisions  are 
being  proposed  today  for  the  K088 
solvent  washes  treatment  standards  that 
were  proinulgated  in  the  First  Third  final 
rule  (53  FR  31168.  August  17. 1988). 
Treatment  standards  for  the  other  K086 
treatability  groups  that  have  been 
subject  to  the  "soft  hammer"  provisions 
of  40  CFR  268.8.  are  also  being  proposed. 
For  a  description  of  K086  wastes,  see  40 
CFR  268.33  and  the  K088  Listing 
Background  Document. 

Since  promulgation  of  the  First  Third 
rule,  EPA  has  collected  samples  of  K086 
caustic  sludges  and  water  sludges  for 
the  purposes  of  waste  characterization 
and  determination  of  BDAT.  Based  on 
the  treatment  of  these  samples.  EPA 
believes  that  if  is  unnecessary  to 
subcategorize  this  waste  code  (beyond 
subcategorization  for  wastewaters  and 
non-wastewaters). 

The  majority  of  the  facilities 
generating  K086  claim  they  are  phasing 
out  or  no  longer  formulating  inks 
derived  from  chromium  and  lead  based 
materials.  Current  management 
practices  include  solvent  recoveries 
(from  solvent  washes  and  sludges), 
incineration  (corrosive  K086  wastes), 
and  fuel  substitution  (solvent  and  metal- 
containing  wastes).  These  technologies 
are  demonstrated  and  applicable  to 
K086. 

Treatment  data  for  wastes  believed 
similar  to  K086  show  that  all  K086 
wastes — solvent,  caustic  and  water 
washes,  and  their  sludges— can  be 
treated  by  incineration.  These  treatment 
data  also  show  that  a  wide  range  of 
technologies  are  available  to  recover 
valuable  constituents  or  energy  from 
K086  wastes.  (These  recovery 
technologies,  however,  frequently  result 
in  residues  that  require  further  treatment 
prior  to  land  disposal.)  Based  on  these 
data.  EPA  is  proposing  treatment 


standards  for  organics  in  KOSO 
wastewaters  and  nonwastewaters 
based  on  incineration.  For  the  metal 
constituents,  the  Agency  is  proposing 
treatment  standards  based  on  the 
performance  of  hexavalent  chromium 
reduction  to  trivalent  chromium 
followed  by  excess  lime  precipitation, 
filtration.  Except  for  methanol,  the 
development  of  the  treatment  standards 
for  the  organics  in  K086  wastes  is 
consistent  with  the  corresponding  U  and 
P  treatment  standards.  Both  the  BDAT 
Background  Document  for  K086-Solvent 
Washes  and  its  November  1989. 
Addendum  further  discusses  the 
treatment  data  supporting  the  proposed 
treatment  standards  for  the  organic  and 
inorganic  constituents  in  K086  wastes. 
The  Agency  is  proposing  to  expand 
the  list  of  regulated  constituents  in  K086 
to  include  acetophenone.  di-n- 
butylphthalate.  and  cyanide.  Bis  (2- 
ethylhexyl)  phthalate  is  currently 
subject  to  regulation  in  the  current  K086 
solvent  wash  treatability  group.  New 
characterization  data  indicate  that  K086 
also  contains  treatable  concentrations 
of  di-n-butylphthalate;  therefore,  the 
Agency  is  proposing  to  add  this 
constituent  for  regulation.  In  addition, 
the  Agency  is  proposing  to  include  other 
phthalates  identified  in  the  BDAT  list  in 
order  to  prevent  the  regulated 
commimity  from  simply  switching  to 
other  phthalates  for  the  purpose  of 
avoiding  regulation. 

BDAT  Treatment  Standards  for  K086 

[  Nonwastewaters  ] 


Constituent 


Acetone 

Acetopfienone 

Bis(2-ethylhexyl)phtfialate.. 

n-Butyl  aicofiol 

Butylbenzylphttialate 

Cyanide  (total) _ 

Cyclotiexanone ~.™™. 

1,2-Dictitorobenzene . 

[>ethyl  phttialate „... 

Dimetfiyl  pfittialate 

Oi-n-botyl  phthalate 

Di-n-octyi  phthalate 

Etfiyl  acetate 

Ettiyltienzene ™. 

Mettianol 

Methyl  isobutyl  ketorte 

Methyl  ethyl  ketone 

Methylene  chloride 

Naptt>alene 

Nitrobenzene 

Toluene 

1,1,1  -Trichloroetfwne 

Trichloroethylene 

Xylenes  (Total) 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/kg) 


0.14 
9.6 

28 
2.6 

28 
1.5 
1.9 
6.2 

28 

28 

28 

28 
5.6 

33 
140 

33 
200 

31 
5.9 

14 

28 
6.2 
5.6 

33 


Regulated  constituent 


Chromium . 
Lead 


Maximum  for 
any  single 

grab  sample. 

TCLP(m9/ 

1) 


0.094 
0.37 


BDAT  Treatment  Standards  for  K086 
[Wastewaters] 


Regulated  constituent 


Acetone 

Acetopfienone 

Bis(2.ethythexyl)pbtfulate 

n-Butyl  alcohol 

Butylbenzylphthalate 

Cyclofiexanone .-. 

1 ,2-Dichlofobenzer»e 

[>ethyl  phthalate 

Diethyl  phthalate 

Di-n-butyl  phthalate 

Di-n-octyl  phthalate 

Ettty!  acetate 

Ett»ylt)en2ene 

Mettianol ~ 

Methyl  isobutyl  ketone 

Methyl  ettiyl  ketone 

Methylene  chloride 

Napthalene 

Nitrobenzene , 

Totuene 

1,1,1  -Trichloroethane ..». 

Trichloroethylerw 

Xylenes  (Total) — 

Cyanides  (Total) 

Chromium  (Total) 

Lead 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/1) 


0.25 
0.17 
0.54 
0.56 
0.54 
1.4 

0.056 
0.54 
0.54 
0.54 
0.54 
0.0052 
0.032 
'0.033 
0.028 
0.14 
0.037 
0.007 
0.033 
0.032 
0.007 
0007 
0.028 
1.9 
0.32 
0.037 


■  Standard  for  methanol  is  based  on  analysis  of  a 
composite  sample  using  SW.a46  Method  8000. 

1.  KIOO.  Treatment  standards  for  KlOO 
wastes  were  originally  scheduled  to  be 
promulgated  as  part  of  the  Third  Third 
rulemaking.  However,  a  treatment 
standard  of  "No  Land  Disposal  Based  on 
No  Generation"  for  KlOO 
nonwastewaters  was  promulgated  on 
August  8. 1988  and  subsequenUy  revised 
on  May  2. 1989  (54  FR  18836)  to  be 
applicable  only  to  "Nonwastewater 
forms  of  these  wastes  generated  by  the 
process  described  in  the  listing 
description  and  disposed  after  August 
17. 1988.  and  not  generated  in  the  course 
of  treating  wastewater  forms  of  these 
wastes  [Based  on  No  Generation]." 

In  the  proposal  for  the  Second  Third 
Wastes  (54  FR  1056  (January  11. 1989)). 
EPA  stated  its  intention  to  develop 
concentration-based  treatment 
standards  for  all  forms  of  KlOO  prior  to 
May  8, 1990.  and  has  decided  to  propose 
to  revoke  the  promulgated  treatment 
standard  of  "No  Land  Disposal  Based  on 
No  Generation"  for  KlOO 
nonwastewaters.  EPA  prefers  to  set 
concentration-based  treatment 
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standards  in  heu  of  this  standard  and  is 
today  proposing  these  for  KlOO 
nonwastewaters. 

Concentration-based  treatment 
standards  for  all  wastewater  forms  of 
KlOO  are  proposed  today  based  on  the 
transfer  of  performance  data  for  metals 
precipitation  from  K062  wastewaters 
and  data  for  metals  stabilization  from 
f006  nonwastewaters. 

The  Agency  reminds  commenters  that 
there  are  very  few  (if  any)  of  these 
wastes  that  are  currently  being 
generated  as  originally  listed  and  that 
the  standards  will  probably  only  be 
applied  to  residues  from  previous 
disposal  that  should  be  less  difficult  to 
treat  than  the  original  waste  as 
generated. 

BDAT  Treatment  Standards  for  K100 

[Wastewaters] 


Regulated  constituent 

Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/l) 

Cadmium 

1.61 

Chromium _ 

Lead _ ., 

0.32 
0.040 

BDAT  Treatment  Standards  for  K100 

[  Nonwastewaters  ] 
(REVISE  FROM  NO  LAND  DISPOSAL) 


Regulated  constituent 


Cadmium ^_..: ... 

Chromium li... 

Lead '^^ 


Maximum  for 
any  singie 

grab  sample, 
TCLP  (mg/l) 


0.066 

5.2 

0.51 


m.  Gases 

P076— Nitric  oxide 
P078 — ^Nitrogen  dioxide 
U115— Ethylene  oxide 

While  all  three  of  these  U  and  P 
wastes  are  highly  toxic,  it  is  unlikely 
that  they  will  exist  as  wastes  which 
require  land  disposal.  The  wastes  listed 
below  are  typically  foimd  as  gaseous 
materials  when  existing  at  high 
concentrations.  Since  it  is  difficult  to 
"spill"  a  gas  on  soil  or  in  water,  it  is 
unlikely  that  these  wastes  could  exist  as 
spill  residues.  While  these  compoimds 
may  exist  as  aqueous  or  organic 
solutions,  the  solutions  may  not  be 
considered  the  listed  product.  The 
original  listing  specifically  excluded 
chemical  products  that  simply  contained 
U  or  P  constituents.  However,  EPA  is 
concerned  about  the  possibility  that  full 
containers  of  these  wastes  may  have  to 
be  disposed  of  in  a  cleanup  situation. 


EPA  solicits  comments  from  anyone 
who  feels  they  may  be  land  disposing 
these  wastes  or  may  have  to  do  so  in  the 
future. 

Since  all  three  of  these  wastes  are 
probably  generated  as  gases  and  since 
industry  typically  reuses  or  recovers 
compressed  gases  directly,  the  Agency 
is  proposing  a  treatment  standard  of 
"Recovery  as  a  Method  of  Treatment" 
for  all  P076.  P078.  and  U115  wastes. 
Besides,  the  Agency  currently  has  no 
specific  data  on  the  treatment  of  P076  or 
P078,  nor  can  it  determine  a  treatment 
technology  that  would  be  applicable. 
Thus,  the  Agency  solicits  comment  on 
these  issues  for  these  wastes  and  also 
whether  there  is  even  a  need  to 
promulgate  treatment  standards  for 
these  wastes. 

Concentration-based  standards  for 
these  wastes  would  be  complicated  by 
the  fact  that  these  compounds  are  gases. 
While  some  analytical  techniques  do 
exist,  the  fact  that  they  are  gases 
complicates  the  analysis  of  treatment 
residuals.  (The  sampling  and  analysis 
procedures  for  these  constituents  would 
have  to  minimize  potential  losses.) 

However,  the  Agency  has  recently 
received  data  from  a  facility  that  had 
generated  a  U115  wastewater  and 
nonwastewater.  Under  the  soft  hammer 
provisions,  the  facility  had  to 
demonstrate  treatment  for  these  wastes 
prior  to  land  disposal  The  wastes 
contained  up  to  26.5  ppm  of  ethylene 
oxide.  Treatment  included  incineration 
of  the  nonwastewaters  and  chemical 
oxidation  of  the  wastewaters.  In  all 
cases,  the  ethylene  oxide  was  reduced 
to  detection  limits.  These  data  were 
received  too  late  for  the  Agency  to 
develop  concentration-based  treatment 
standards  for  U115  wastes.  However, 
these  data  are  being  placed  in  the 
administrative  record  for  today's  notice 
and  treatment  standards  for  U115 
wastes  may  be  promulgated  based  on 
these  data. 

BOAT  Treatment  Standards  for  P076, 
P078.  ANDU115 

Recovery  as  a  meVnoi  of  treatment 


n.  Revision  of  Petroleum  Refining 
Wastes.  On  August  8, 1988,  EPA 
promulgated  treatment  standards  for 
regulated  constituents  in  K04&-K052 
wastewaters  and  nonwastewaters.  The 
promulgated  BDAT  treatment  standards 
were  based  on  data  that  were  collected 
by  EPA  on  incineration  of  these  wastes, 
data  that  were  submitted  to  the  Agency 
on  solvent  extraction  of  the  wastes,  and 


data  for  treatment  of  metala  in  the 
wastewater  and  nonwastewater 
residuals.  However,  some  of  the  solvent 
extraction  data  were  not  submitted  to 
the  Agency  in  time  to  allow  them  to  be 
fully  evaluated  before  the  promulgatioD 
date.  As  a  result,  EPA  reserved  the 
treatment  standards  for  several  organic 
constituents  in  K048-K052 
nonwastewaters.  Since  promulgation  of 
K048-K052  treatment  standards,  the 
Agency  has  received  additional  data  on 
treatment  of  these  wastes.  The  Agency 
has  also  recently  collected  data  on 
solvent  extraction  of  these  wastes. 

Where  EPA  has  set  a  treatment 
standard,  it  is  not  precluded  from 
revising  that  standard  after  the  statutory 
date  provided  that  rulemaking 
procedures  are  followed.  RCRA  Section 
3004(m)(l)  states  specifically  that 
treatment  standards  are  to  be  revised  as 
appropriate.  EPA  believes  that  revision 
of  these  standards  is  appropriate  and 
timely.  Therefore,  the  EPA  is  today 
proposing  revised  BDAT  treatment 
standards  based  on  a  re-evaluation  of 
the  currently  available  data  and  is 
proposing  that  these  revised  standards, 
with  five  exceptions,  take  effect  exactly 
one  year  following  the  Third  Third 
Rulemaking  promulgation  date  to  allow 
the  petroleum  refining  industry 
sufficient  time  to  adjust  to  changes  from 
the  K048-K052  BDAT  treatment 
standards  previously  promulgated.  The 
five  exceptions  are  benzo(a)  pyrene. 
ortho-  and  para-cresols,  di-n-butyl 
phthalate.  and  phenol.  These  standards 
would  increase  based  on  the  revised 
data,  and  therefore,  are  proposed  to  be 
effective  on  August  8, 1990.  Until  the 
revised  standards  take  effect  for  all 
other  constituents,  the  previously 
promulgated  standards  which,  due  to 
the  2  year  capacity  variance  issued  for 
K048-K052  wastes  as  part  of  the  First 
Third  rule,  become  effective  on  August 
8, 1990.  will  remain  in  effect  Specific 
changes  to  the  BDAT  treatment 
standards  that  are  beihg  proposed  today 
are  discussed  below. 

The  Agency  is  today  proposing  to  add 
cyanide  as  a  regulated  constituent  for 
K048-K052  wastewaters  and  is 
proposing  a  BDAT  treatment  standard 
for  cyanide  based  on  incineration  of 
these  wastes.  At  the  time  of  proposal  foi 
the  First  Third  wastes,  the  Agency  did 
not  have  data  on  treatment  of  cyanide 
for  K04d-K052  wastewaters  and  did  not 
have  data  on  treatment  of  cyanide  in 
other  wastes  that  could  be  transferred  to 
K048-K052  wastewaters.  Data  on 
cyanide  in  combustion  gas  scrubber 
water  from  incineration  of  K048  became 
available  to  the  Agency  late  in  the 
regulatory  schedule  for  the  First  Third 
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wastes.  These  data  have  now  been  used 
to  develop  the  proposed  Third  Third 
treatment  standards  for  cyanide  in 
K048-K052  wastewaters.  Thus,  for  K048- 
K052  wastes  containing  cyanide,  the 
Agency  expects  treatment  to  occur  using 
incineration  technologies.  Solvent 
extraction,  although  considered  a  BOAT 
technology  for  all  other  organic 
constituents  regulated  in  K04d-K0S2 
nonwastewaters.  has  not  been 
demonstrated  to  treat  cyanide.  The 
proposed  treatment  standard  for 
cyanide  in  K048-K052  wastewaters  is 
shown  in  the  table  at  the  end  of  this 
section. 

After  the  close  of  the  comment  period 
for  the  proposed  regulations  for  First 
Third  wastes,  EPA  received  additional 
data  on  solvent  extraction  treatment  of 
K04d-K052  wastes.  These  data  were 
received  too  late  to  allow  a  full 
evaluation  and  inclusion  in  the 
development  of  the  promulgated  BDAT 
treatment  standards.  Since  promulgation 
of  the  land  disposal  restrictions  for  First 
Third  wastes  in  August  1988.  the  Agency 
has  reviewed  these  data  as  well  as 
additional  new  data  submitted  following 
promulgation.  The  Agency  has  also 
recently  completed  a  solvent  extraction 
treatment  test  on  a  mixture  of  K048  and 
K051  waste.  For  most  of  the  regulated 
organic  constituents  in  K048-K052 
nonwastewaters,  the  new  solvent 
extraction  data  show  better  or  similar 
treatment  than  the  data  used  to  develop 
the  previously  promulgated  standards. 
Overall,  the  Agency  believes  that  the 
new  data  provide  the  most  substantial 
treatment  for  the  greatest  number  of 
organic  constituents  of  concern  than  all 
of  the  other  solvent  extraction  data 
available  to  the  Agency.  Therefore,  the 
Agency  is  proposing  revised  treatment 
standards  for  the  organics  already 
covered  in  the  K048-K052 
nonwastewater  treatment  standards 
based  on  the  results  of  this  treatment 
test.  The  Agency  has  not  reevaluated 
the  selection  of  solvent  extraction  and 
incineration  as  BDAT  for  organics  in 
nonwastewaters  but  has  instead 
incorporated  the  additional  solvent 
extraction  performance  data  into  the 
revision  of  these  treatment  standards. 
As  before,  these  wastes  may  be  treated 
by  any  treatment  technology  capable  of 
achieving  the  treatment  standard. 

The  Agency  also  is  proposing 
nonwastewater  treatment  standards  for 
two  constituents  for  which  it  reserved 
treatment  standards  in  the  First  Third 
rule,  naphthalene  and  xylene.  The 
results  from  the  recently  completed 
Agency-sponsored  solvent  extraction 
test  provide  treatment  performance  data 
for  solvent  extraction  of  these 


constituents  as  well  (as  the  other 
regulated  organic  constituents  in  K048- 
K052  nonwastewaters).  There  are 
important  environmental  reasons  to 
develop  treatment  standards  for  xylene 
and  naphthalene  in  these  wastes.  These 
solvents  have  been  found  to  be  present 
at  high  concentrations  in  these  wastes 
(0.1  percent  or  higher),  and  at  these 
levels  can  readily  mobilize  other  land 
disposed  constituents  or  degrade  landfill 
liners  resulting  in  increased 
mobilization.  The  Agency  also  is 
concerned  about  the  potential 
contribution  of  these  constituents  to 
VOC  emissions  from  land  disposal 
facilities.  Thus,  treatment  of  these 
constituents  will  clearly  serve  to  reduce 
the  mobility  of  land  disposed  K048-K052 
wastes  (and  any  wastes  with  which  they 
are  co-disposed)  (see  Section 
3004(m)(l)). 

EPA  has  recently  received  treatment 
performance  data,  and  a  separate 
rulemaking  petition,  from  Exxon 
Company,  U.S.A.  and  the  American 
Petroleum  Institute  (API).  The  thrust  of 
the  petition  is  that  certain  of  the 
promulgated  treatment  standards  are 
unachievable.  These  data  were  not 
received  by  the  Agency  in  time  to  be 
fully  evaluated  for  this  proposed 
rulemaking.  The  data  are  mentioned 
here  and  included  in  the  administrative 
record  for  this  proposed  rulemaking  to 
provide  sufficient  notice  to  commenters 
of  their  availability.  These  data  will  be 
fully  evaluated  by  the  Agency  and  may 
be  used  by  the  Agency  to  provide 
further  revisions  to  the  K04ft-K052 
BDAT  treatment  standards,  if 
appropriate,  in  the  Third  Third  final  rule. 

The  revised  BDAT  treatment 
standards  that  are  being  proposed  for 
organic  constituents  in  K048-K052 
nonwastewaters  and  for  cyanide  in 
K048-K052  wastewaters  are  listed  in  the 
tables  at  the  end  of  this  section.  The 
Agency  is  not  proposing  revisions  to 
promulgated  BDAT  treatment  standards 
for  constituents  in  K048-K052 
wastewaters  other  than  cyanide,  nor  for 
any  metal  constituents  in  either  K048- 
K052  wastewaters  or  nonwastewaters. 

BDAT  Treatment  Standards  for 
K048,  K049.  K050.  K051  AND  K052 

[Wastewaters] 


Re<)i.ilated  constituent 

Maximom  tor 

any  single 
grab  sample, 

total 

composition 

(mg/l) 

Cvanides  (Totan 

0.028 

REVISED  BDAT  Treatment  Standards 
FOR  Organics  in  K048 

(Nonwastewaters] 


Regulated  constituent 


Benzene «—. 

6enzo<a)pyrer>a 

Bis(2.ethythexyl)pMtialate.. 

Chrysene 

D»-n-butyi  phthalate 

Ettiyltierttene _.. 

NapMhalene 

Phenanthrene...™^.-.. 

Pfienol 

Pyrene 

Toluene 

Xylenes  (Total) 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/kg) 


3.9 

1.4 

4.3 

0.84 

43 

0.08 

0.84 

0.84 

4.3 

1.1 

3.9 

&5 


Revised  BDAT  Treatment  Standards 
FOR  Organics  in  K049 

(Nonwastewaters! 


Regulated  constituent 


Anthracene 

Benzene ™™ 

Benzo(a)pyrene 

Bis(2-ethylhexyl)phttialate.. 

Chrysene 

Ethytbenzene 

Naphthalene 

Phenanthrene . — 

Phenol — ~ 

Pyrene 

Toluene 

Xylenes  (Total) 


Maximum  tor 

any  single 
grab  sarnple, 

total 

composition 

(rttg/kg) 


1.4 

3.9 

1.4 

4.3 

0.84 

0.08 

0.84 

0.84 

4.3 

1.1 

3.9 

8.5 


Revised  BDAT  Treatment  Standards 
FOR  Organics  in  K050 

(Nonwastewaters] 


Regulated  constituent 

Maximum  (or 

any  single 
grab  sample. 

total 

composition 

(mg/kg) 

Benzo(a)pyTeoe 

Phenol 

1.4 
4.3 

Revised  BDAT  Treatment  Standards 
FOR  Organics  in  K051 

(Nonwastewaters] 


Regulated  constituent 


Anthracerw.. 
Benzene 


Benzo(a)anthracene.. 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/kg) 


1.4 
3.9 

1.4 
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Revised  BDAT  Treatment  Standards 
FOR  Organics  in  K051— Continued 

(Norfwastewatersl 


Regulated  constituent 


Ben20(a)pyrene 

Bis(2.ethythe)(yl)phthalate.. 

Civysene _ 

l>rvbutyl  phttwiate 

Ethyltjenzerw , .„_ 

Naphthalene _..™. __. 

Phenanthrerie _ ___. 

n  nOflOt < ((••■■HI 

Pyrene _ 

Toluene 

Xylenes  (TotaO 


Maximum  for 

any  single 
grab  samjsle, 

total 

composition 

(mg/kg) 


1.4 

4.3 

0.84 

4.3 

0.08 

0.S4 

0.64 

4.3 

1.1 

3.9 

8.5 


Revised  BDAT  Treatment  Standards 
FOR  Organics  in  K052 

(Nonwastewaters] 


Regulated  constituent 


Benzene 

Benzo(a)pyrene 

o.Cresol _-.... 

p-Cresd — 

Ethytbenzene 

Naphttialene 

Phenanthrene 

Phenol 

Toluene __.. 

Xylenes  (Total)..-.. 


Maximum  for 

any  single 
grab  sample, 

total 

compositk>n 

(mg/kg) 


3.9 

1.4 

6.B 

6.8 

0.08 

0.84 

0.84 

4.3 

3.9 

8.5 


o.  Additional  Treatment  Standards  for 
F002  and  F005.  The  Agency  promulgated 
treatment  standards  for  F001-F005  listed 
wastes  in  the  Solvents  and  Dioxins  Rule 
(51  FR  40572.  November  7, 1986).  On 
February  25, 1986  the  Agency  amended 
the  listing  of  F002  and  F005  to  include 
four  new  constituents:  1,1.2- 
trichloroethane,  benzene,  2- 
ethoxyethanol,  and  2-nitropropane  (51 
FR  6737).  These  are  organic  compounds 
that  are  usually  used  for  their  solvent 
properties. 

Although  HSWA  directs  the  Agency 
to  restrict  the  disposal  of  these  new 
constituents  six  months  after  they  were 
listed,  EPA  was  unable  to  propose  or 
promulgate  treatment  standards  because 
there  were  no  SW-846  analytical 
methods  that  could  satisfactorily 
analyze  2-ethoxyethanol  and  2- 
nitropropane  in  complex  waste  matrices. 
Therefore,  the  Agency  has  been  unable 
to  propose  treatment  standards  for  these 
constituents  until  today's  notice. 

The  Agency  synthesized  several 
wastewaters  containing  these 
constituents  in  order  to  conduct 
treatability  studies  and  to  identify 


appropriate  analytical  methods.  To 
develop  today's  proposed  treatment 
standards,  the  Agency  modified  existing 
SW-846  analytical  methods  so  that  they 
were  applicable  to  2-ethoxyethanol  and 
2-nitropropane.  (For  further  information 
on  the  synthesis  of  these  wastewaters 
and  the  development  of  these  analytical 
methods,  consult  the  F002  and  F005 
Background  Document  in  the 
administrative  record  for  today's 
proposal.) 

"The  Agency  has  determined  that 
biological  treatment  represents  BDAT 
for  treatment  of  1,1,2-trichloroethane, 
benzene,  and  2-ethoxyethanol. 
Wastewater  treatment  standards  are 
being  proposed  today  for  1,1,2- 
trichloroethane  of  0.03  mg/1,  benzene  of 
0.07  mg/l,  and  2-ethoxyethanol  of  73.3 
mg/1  based  on  the  performance  of 
biological  treatment. 

The  Agency  has  determined  that 
liquid-liquid  extraction  followed  by 
steam  stripping  followed  by  carbon 
adsorption  represents  BDAT  for  2- 
nitropropane  wastewaters.  Based  on  the 
performance  of  this  treatment  train  the 
Agency  is  proposing  a  treatment 
standard  of  0.056  mg/l  for  this 
constituent  in  wastewaters.  The  Agency 
also  examined  the  performance  of  steam 
stripping  alone  for  treatment  of  2- 
nitropropane  wastewaters  and 
developed  a  treatment  standard  of  1.35 
mg/l.  "The  Agency  is  concerned  about 
the  validity  of  the  steam  stripping  data 
because  the  holding  times  of  the 
samples  supporting  the  1.35  mg/l  limit 
were  exceeded.  The  Agency  is  also 
evaluating  the  need  for  recreating  the 
steam  stripping  test  studies  of  2- 
nitropropane  because  the  reduction  of  2- 
nitropropane  was  achieved  at  the 
expense  of  significant  amounts  of 
energy.  The  high  energy  demands  may 
have  been  a  result  of  an  inappropriate 
steam  stripper  design  or  the  azeotropic 
behavior  of  2-nitropropane  with  water. 
As  a  result,  the  Agency  is  proposing  the 
^0.056  mg/l  level,  and  solicits  comment 
oil  this  proposed  approach. 

Incineration  represents  BDAT  for  all 
of  the  newly  listed  F002  and  F005 
constituents  in  nonwastewaters.  The 
Agency  does  not  have  incineration  data 
from  the  treatment  of  the  four  newly- 
listed  F002  and  F005  organics.  However, 
the  Agency  has  performance  data  from 
incineration  of  nonwastewaters 
containing  treatable  concentrations  of 
the  same  or  similar  constituents.  (See 
preamble  section  IIl.A.l.d.  for  further 
discussion  of  the  transfer  of  treatment 
standards.)  Nonwastewater  treatment 
standards  are  being  proposed  today  for 
1,1,2-trichloroethane  of  7.6  mg/kg. 
benzene  of  3.72  mg/kg,  and  2- 


ethoxyethanol  of  47.5  mg/kg.  and  2- 
nitropropane  of  5.6  mg/kg,  based  on  the 
transfer  of  incineration  performance 
data. 

BDAT  Treatment  Standards  for  F002 

(Nonwastewaters] 


Regulated  Constituent 


l.1,2-Trichk)roethana.. 


Maximum 
tor  any 

•Ingle  grab 

•am(Me, 

total 


(mg/kg) 


6.2 


BDAT  TREATMENT  STANDARDS  FOR  F002 
[Wastewaters] 


Regulated  constituent 


1.1 ,2-TricNoroettwne . 


Maximum 

for  any 

composite 

■arnple, 

totil^ 

Compoartion 

(mg/D 


0.054 


BDAT  TREATMENT  STANDARDS  FOR  F005 
[Nonwastewaters] 


Regulated  constituent 


Benzer>e.. 
2.£thoxyetf>ar»ol. — 
2-Nitropropane.. 


Maximum  (or 

any  aingle 

grabtan^, 

totti 

composition 

(mg/kg) 


3.72 
47.5 
5.6 


BDAT  Treatment  Standards  for  F005 

[Wastewaters] 


Regulated  constituent 


Benzerw ~. 

2  Etttoxyethanol 

2-Nitropropane 


Maximum  for 

any 

composite 

sample,  total 

composition 

(mg/0 


0.07 
73.3 
0.073 


7.  Development  of  Treatment 
Standards  for  Multi-Source  Leacbate— 
a.  Background.  In  the  final  rule  for  the 
First  Third  Wastes  (August  17, 1988  (53 
FR  31146-31150))  the  Agency  reiterated 
that  leachate  derived  from  the  disposal 
of  listed  wastes  is  a  hazardous  waste 
based  on  the  derived-from  rule.  The 
Agency  took  the  position  that  the  waste 
code-specific  treatment  standards  for 
the  land  disposed  waste(8)  from  which 
the  leachate  is  derived  apphed  to  the 
leachate  (this  idea  has  acquired  the 
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label  of  "waste  code  carry-through 
principle",  although  this  label  is 
something  of  an  oversimplification 
because  it  merges  the  ideas  of  carry- 
through  of  a  treatment  standard  with 
carry-through  of  a  waste  label  for 
permitting  purposes;  these  issues  need 
not  be  identical,  as  discussed  in  section 
e.  below).  EPA  later  revisited  the  issue 
of  leachate  treatability  and  determined 
that  there  were  significant  unresolved 
issues  regarding  availability  of  leachate 
treatment  capacity,  and  that  further 
study  of  treatability  of  leachate  derived 
from  the  co-disposal  of  multiple  waste 
codes  (i.e.,  more  than  two  waste  codes) 
was  warranted.  These  wastes  have  thus 
been  designated  as  multi-source 
leachate  (see  54  FR  8264  (Feb.  27. 1989)). 
Single-source  leachate  must  meet  the 
wastewater  and  nonwastewater 
standards  for  the  underlying  waste  code 
from  which  it  was  derived.  Id. 

The  Agency  consequently  rescheduled 
most  multi-source  leachate  to  the  third- 
third  of  the  schedule.  Id.  The  only  type 
of  multisource  leachate  not  rescheduled 
is  that  derived  from  disposal  of  the 
listed  dioxin-containing  hazardous 
wastes.  Such  leachate  remains  the 
subject  of  a  judicial  stay  order  entered 
by  a  panel  from  the  District  of  Columbia 
Circuit  Court  of  Appeals  which  stays  the 
applicability  of  the  waste  code  carry- 
through  principle  to  multi-source 
leachate  whose  prohibition  date  was  not 
rescheduled  by  the  Agency. 

(1)  Definition  of  Multi-source 
Leachate.  Leachate  is  defmed  in  40  CFR 
260.10  as  any  liquid,  including  any 
suspended  components  in  the  liquid, 
that  has  percolated  through  or  drained 
from  hazardous  waste.  Leachate  that  is 
derived  from  the  disposal  of  listed 
hazardous  wastes  is  classified  as  a 
hazardous  waste  by  virtue  of  the 
"derived-from"  rule  in  40  CFR 
261.3(c)(2).  Multi-source  leachate  is 
leachate  that  is  derived  from  the 
disposal  of  more  than  one  listed 
hazardous  waste  (i.e.,  more  than  one 
waste  code).  54  FR  8264  (February  27. 
1989).  EPA  is  soliciting  comment  below 
on  considering  leachate  derived 
exclusively  from  F021-F023,  and  P025- 
F028  dioxin-containing  wastes  to  be 
single-source  leachate.  EPA  also  solicits 
comment  on  a  narrower  definition  of 
multi-source  leachate  which  would  say 
that  leachate  must  be  derived  from  more 
than  one  treatability  group  (rather  than 
more  than  one  waste  code]  to  be 
considered  "multi-source".  EPA  is 
soliciting  comment  on  this  point  both 
because  it  appears  that  leachate  derived 
exclusively  from  wastes  within  a  single 
treatability  group  weuld  be  able  to  meet 
the  treatment  standards  for  that 


treatability  group  because  it  is  more 
dilute,  and  because  members  of  the 
regulated  community  have  voiced 
concern  at  being  subject  to  standards 
encompassing  all  toxic  pollutants  (a 
virtually  inevitable  consequence  of 
classifying  multi-source  leachate  as  any 
leachate  derived  from  more  than  one 
waste  code).  By  "treatability  group.  EPA 
is  referring  to  the  groupings  of  wastes  in 
this  proposed  rule  such  as  "halogenated 
aliphatics",  or  "phenolics".  Scheduled 
wastes  from  earlier  rulemakings  would 
be  part  of  a  single  treatability  group  if 
grouped  within  an  industry  grouping  in 
§  261.32  (hazardous  wastes  generated 
from  specific  sources).  For  example,  the 
K048-052  series  of  wastes  would 
constitute  a  single  treatability  group 
since  all  the  wastes  come  from  the 
petroleum  refining  process. 

(2)  Applicability.  Leachate  can 
become  subject  to  the  land  disposal 
restrictions  if  it  is  removed  from  a  land 
disposal  unit  for  disposal  after  the 
prohibition  effective  date  for  the 
imderlying  waste  (see  Chemical  Waste 
Management  v.  EPA,  869  F.  2d.  152a 
1536  (D.C.Cir.  1989)).  Furthermore,  to  the 
extent  that  such  leachate  is  derived 
from  wastes  that  were  listed  as 
hazardous  on  November  8, 1984  (the 
date  of  the  HSWA  amendments),  it  is 
subject  to  the  statutory  hard  hammer  in 
section  3004(g)  which  applies  to  all 
wastes  that  were  listed  as  hazardous  on 
the  date  of  enactment  of  the  HSWA 
amendments.  The  time  the  waste  was 
originally  disposed  is  irrelevant  to  this 
analysis:  the  status  of  wastes  as  listed 
hazeudous  wastes  (and  wastes  derived 
from  them  as  listed  hazardous  wastes)  is 
determined  by  what  the  wastes  are,  not 
by  when  they  were  initially  disposed 
(Chemical  Waste  Management,  869  F. 
2d  at  1536-37). 

To  further  clarify  the  applicability  of 
the  treatment  standards  to  multi-source 
leachate,  the  Agency  points  out  the 
following:  (1)  Groundwater 
contaminated  with  multi-source 
leachate  must  comply  with  the  multi- 
source  leachate  standards  (see  e.g. 
Chemical  Waste  Management  v.  EPA. 
supra.  869  F.2d  at  1539-40):  (2)  Single- 
source  leachate  (i.e.,  leachate  derived- 
from  only  one  waste  code  such  as  might 
be  expected  from  a  monofiU)  cannot  be 
combined  to  create  multi-source 
leachate;  and  (3)  Single-source  leachate 
from  separate  facilities  cannot  be 
combined  to  create  multi-source 
leachate.  These  last  two  interpretive 
principles  are  needed  to  prevent  abuses 
that  would  forestall  treatment  of 
prohibited  wastes. 

b.  Development  of  Proposed 
Treatment  Standards.  The  Agency  is 


today  proposing  two  options  for 
applicability  of  BOAT  treatment 
standards  for  multi-source  leachate  and 
residues  from  leachate  treatment:  (1) 
Continued  application  of  only  those 
treatment  standards  for  the  waste  codes 
that  were  land  disposed;  and  (2) 
application  of  one  fixed  set  of 
wastewater  treatment  standards  and 
one  set  of  nonwastewater  treatment 
standards  for  all  multi-source  leachate 
and  treatment  residues.  These  options 
are  discussed  later  in  this  preamble 
section.  The  Agency  is  specifically 
requesting  comment  on  both  of  these 
options. 

For  both  options,  the  number  of 
applicable  concentration-based 
constituent  standards  could  be  very 
large  (i.e..  there  could  be  more  than  200 
individual  constituent  concentrations 
that  would  have  to  be  met).  This  is  a 
consequence  of  viewing  multi-source 
leachate  as  its  own  treatability  group;  it 
thus  potentially  contains  any  or  all  of 
the  BOAT  hst  constituents  which 
consequently  must  be  addressed  in 
treatment  standards.  It  is  important  to 
point  out  that  under  either  option,  EPA 
envisions  the  rule  being  implemented  by 
leaving  the  frequency  of  monitoring  for 
constituents  (or  indicator  parameters)  to 
the  judgement  of  the  permit  writer,  who 
would  specify  monitoring  frequency  in 
the  facihty's  waste  analysis  plan.  (See 
further  discussion  of  waste  analysis 
plans  in  section  III.A.l.f.(3.)  of  today's 
preamble).  As  with  all  BOAT  treatment 
standards,  this  provides  site-specific 
consideration  of  the  need  for  monitoring 
regulated  pollutants  likely  to  be  present. 

EPA  is  in  the  process  of  reviewing 
these  constituents  to  determine  if 
treatment  of  the  BDAT  list  of 
constituents  will  assure  treatment  of 
these  other  one  hundred  or  so  Appendix 
VIII  constituents.  If  the  BDAT  list  is  not 
adequate  as  a  surrogate  for  all 
constituents  contained  in  multi-source 
leachate,  a  treatment  train  could  also  be 
specified  to  assure  adequate  treatment 
of  all  codes. 

(1)  Continued  Application  of  Only 
Those  Treatment  Standards  for  the 
Waste  Codes  that  were  Land  DiSfjjsed. 
The  first  option  is  to  continue  to  apply 
the  derived-from  rule  to  multi-source 
leachate  for  only  those  treatment 
standards  for  the  waste  codes  that  were 
land  disposed.  As  discussed  earlier  in 
this  section,  the  derived-from  rule  would 
require  that  leachate  meet  the  standards 
set  for  the  waste  codes  from  which  the 
leachate  is  derived.  In  previo\is  rules, 
the  Agency  stated  that  these  treatment 
standards  could  be  appropriate  because 
leachate  is  expected  to  be  more  dilute 
than  the  original  wastes  on  which  the 
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standards  were  based.  At  that  time,  the 
available  waste  characterization  data 
for  leachate  indicated  that  the 
concentrations  of  hazardous 
constituents  in  untreated  leachate  were 
slightly  higher  but  very  similar  to  the 
concentrations  of  hazardous 
constituents  that  would  meet  the 
promulgated  treatment  standards.  Thus, 
the  Agency  concluded  that  leachate  is 
easier  to  treat  than  the  original  wastes 
and  so  could  be  treated  to  comply  with 
BDAT. 

Administrative  complications  can 
arise  from  applying  these  standards 
based  on  the  vast  number  of  potentially 
applicable  treatment  standards  and  the 
various  combinations  and  permutations 
of  applicable  treatment  standards.  This 
is  further  complicated  if  more  than  one 
standard  exists  for  a  particular 
constituent,  since  the  most  stringent 
standard  then  applies  (see  §  268.41(b)). 
Because  of  the  variety  in  potential 
applicable  treatment  standards  due  to 
the  wide  variety  of  combinations  of 
waste  codes,  the  Agency  cannot  present, 
in  today's  preamble,  all  of  the  options  of 
treatment  standards  that  would  apply 
for  all  combinations  of  wastes. 

EPA  solicits  comment  regarding 
applicability  of  treatment  standards  that 
are  specified  methods  of  treatment 
should  the  Agency  decide  to  adopt  this 
option  in  the  final  rule.  The  Agency's 
tentative  resolution  is  that,  for  leachate 
wastewaters,  any  treatment  standard 
that  is  a  method  should  apply.  This  is 
because  all  of  the  specified  treatment 
methods  for  wastewaters  (typically  wet 
air  oxidation  or  chemical  precipitation 
and  filtration)  are  readily  applicable 
wastewater  treatment  methods  to  which 
leachate  wastewaters  should  be 
amenable. 

The  situation  for  leachate  non- 
wastewaters,  i.e.  the  residues  from 
treating  leachate,  is  more  complicated. 
The  nonwastewater  treatment  methods 
that  EPA  has  specified  most  frequently 
are  incineration  to  destroy  organics  and 
chemical  stabilization  for  inorganics. 
Since  these  are  generally-applicable 
treatment  technologies  (and  form  the 
basis  for  most  of  the  numerical 
standards  in  any  case),  EPA  does  not 
see  any  difficulty  in  applying  these 
methods.  EPA.  however,  has  also 
required  deactivation  and  recovery  as 
methods  for  certain  wastes.  These 
methods  are  less  likely  to  be  appropriate 
to  leachate  nonwastewaters.  As  a 
practical  matter,  however,  EPA  expects 
that  the  property  of  reactivity  will  be 
removed  by  treating  the  leachate  itself, 
so  that  the  treatment  residue  would 
never  require  deactivation.  Thus,  EPA  is 
not  proposing  to  require  this  treatment 
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method  for  leachate  nonwastewaters 
(should  it  ultimately  adopt  standards 
based  on  this  option).  EPA  has  specified 
or  proposed  recovery  as  a  method  for 
certain  wastes  that  contain  zinc,  lead,  or 
mercury  (see  section  11I.A.5.  of  today's 
preamble).  These  treatment  methods  are 
required  for  waste  treatability  groups 
that  contain  recoverable  amounts  of  the 
target  metal.  For  zinc  in  K061  wastes  the 
percentage  is  15%;  for  lead  in  the  D008 
High  Lead  Subcategory,  the  percentage 
is  greater  than  2.5  %;  for  mercury  in  D009 
High  Mercury  Subcategory,  the 
concentration  is  16  mg/kg.  EPA  is 
proposing  to  apply  these  same 
thresholds  to  leachate  nonwastewaters 
derived  from  wastes  subject  to  these 
treatment  methods.  Should  the  leachate 
nonwastewater  contain  less  than  these 
concentrations  of  the  target  metal,  the 
concentration  level  based  on 
stabilization  would  apply.  (See  also  54 
FR  18836  (May  2, 1989)  where  the 
Agency  adopted  a  similar  approach  in 
revising  certain  of  the  no  land  disposal 
treatment  standards.) 

(2)  Establishing  One  Set  of 
Wastewater  Standards  and 
Nonwastewater  Standards  for  Multi- 
Source  Leachate  and  Treatment 
Residues.  The  Agency  received  several 
comments  during  the  first  third 
rulemaking  alleging  that  multi-source 
leachate  can  be  difficult  to  treat  due  to 
its  complex  waste  matrix  (i.e.,  each 
leachate  and  treatment  residue  has 
various  combinations  and 
concentrations  of  different  hazardous 
constituents).  The  commenters 
suggested  that  multi-source  leachate 
should  be  a  specific  treatability  group 
with  its  own  separate  waste  code,  and 
that  one  set  of  freatment  standards  (i.e., 
one  standard  per  constituent)  should  be 
established  for  this  group.  At  that  time, 
however,  insufficient  data  were 
available  to  substantiate  that  multi- 
source  leachate  and  treatment  residues 
constitute  a  separate  treatability  group. 

Since  the  time  this  issue  was  first 
raised,  the  Agency  has  received  data  on 
the  physical  and  chemical  composition 
of  various  multi-source  leachates  and  on 
current  multi-source  leachate  treatment. 
These  data  were  submitted  from  various 
TSDFs  to  show  that  multi-source 
leachate  is  more  difficult  to  treat  than 
EPA  originally  thought,  and  that  it 
deserves  classification  as  a  separate 
treatability  group.  The  Agency  is 
examining  waste  characterization  data 
and  some  treatment  data  to  determine 
the  frequency  that  leachate  (both 
treated  and  untreated)  fails  to  achieve 
the  existing  treatment  standards.  The 
treatment  data  are  from  treatment 
systems  that  are  currently  being  applied 


to  leachate  collected  from  several 
sources.  These  data  are  being  placed  in 
the  administrative  record  for  today's 
proposed  rule  and  will  be  considered  in 
the  promulgation  of  treatment  standards 
for  leachate. 

Based  on  a  preliminary  analysis  of 
industry  data  and  the  various 
complications  that  arise  in  applying  the 
treatment  standards  to  a  seemingly 
endless  array  of  waste  combinations, 
the  Agency  is  proposing,  as  one  option, 
the  applicability  of  one  set  of 
wastewater  treatment  standards  and 
one  set  of  nonwastewater  standards  for 
all  multi-source  leachates  as  a  means  of 
complying  with  the  waste  code  carry- 
through.  Although  this  option  may  ease 
the  burden  of  compliance  for  those 
facilities  land  disposing  numerous  waste 
codes,  it  may  increase  the  burden  for 
those  facilities  land  disposing  only  a  few 
waste  codes,  who,  under  this  second 
option,  would  have  to  analyze  for  the 
entire  BDAT  list  of  constituents,  (See  the 
earlier  solicitation  of  comment  on 
redefining  multi-source  leachate  as  a 
means  of  dealing  with  this  potential 
problem.) 

The  Agency  also  is  specifically 
requesting  comment  on  the  treatability 
data  submitted  by  industry  that  can  be 
found  in  the  administrative  record  for 
today's  proposed  rule.  These  data  may 
be  used  by  the  Agency  to  develop  or  to 
revise  the  proposed  standards  based  on 
the  second  approach  (although  initial 
indications  are  that  these  data  do  not 
come  from  optimized  treatment 
systems).  If  any  person  desires  a  copy  of 
any  additional  data  pertaining  to  this 
proposed  treatment  standard  that  is 
received  during  the  public  comment 
period,  please  request  it  in  writing  by 
identifying  the  data  of  interest  as  III.A.7 
Development  of  Treatment  Standards 
for  Multi-Source  Leachate.  See  section 
III.A.l.i.  for  more  information  on 
requesting  data. 

c.  Proposed  Treatment  Standards 
Based  on  Option  Two.  In  today's  notice, 
EPA  is  proposing  one  set  of 
nonwastewater  and  one  set  of 
wastewater  treatment  standards  based 
on  the  data  currently  available 
according  to  option  two  discussed 
above.  As  noted  previously,  the  final 
treatment  standards  based  on  this 
option  will  depend  upon  the  analysis  of 
additional  treatment  data  received  just 
prior  to  proposal  (these  data  have  been 
placed  in  the  administrative  record  for 
today's  notice  but  have  not  yet  been 
analyzed  for  impact  on  the  treatment 
standards  proposed  in  this  notice)  and 
any  additional  data  or  comments 
received  during  the  comment  period. 
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These  treatment  standards  propose 
the  regulation  of  the  entire  BDAT  list  of 
constituents.  The  reasoning  behind  this 
is  that  commenters  have  previoosly 
stated  that  their  multi-source  leachate  is 
typically  derived  from  the  land  disposal 
of  every  listed  hazardous  waste,  and 
thus  can  potentially  contain  any  or  all  of 
the  BDAT  list  constituents.  More 
information  on  how  these  standards 
were  developed  can  be  found  in  sections 
of  today's  preamble  and  various 
background  documents.  The  proposed 
wastewater  and  nonwastewater  multi- 
source  leachate  standards  for  option 
two  are  included  in  tables  at  the  end  of 
this  preamble  section. 

It  is  EPA's  tentative  conclusion  that 
establishing  treatment  standards  for 
each  BDAT  constituent  obviates  the 
need  to  specify  methods  of  treatment, 
should  the  Agency  adopt  this  option.  In 
other  words,  the  BDAT  list  would  serve 
as  a  surrogate  for  those  constituents  for 
which  there  are  no  analytic  methods. 
The  Agency  solicits  comment  on  this 
point,  and  specifically  requests 
documentation  of  the  validity  of  using 
the  BDAT  list  as  surrogates. 

(1)  Nonwastewaters.  The  Agency  is 
proposing  to  transfer  most  of  the 
concentration-based  nonwastewater 
standards  for  multi-source  leachate 
(option  two)  based  on  a  direct  transfer 
of  existing  and  proposed  nonwastewater 
treatment  standards  for  the  U  and  P 
waste  codes  that  correspond  to  the 
proposed  regulated  constituents.  For 
convenience  of  the  reader,  the  Agency 
presents  a  table  at  the  end  of  this 
section  entiUed  Basis  of  Transfer  for 
Multi-Source  Leachate  Treatment 
Standards  which  gives  the  waste  code 
from  which  the  standard  has  been 
proposed  to  be  transferred.  This  table 
also  includes  a  reference  to  further 
discussion  of  the  development  of  the 
proposed  standard  either  in  the 
administrative  record,  the  preamble  of 
today's  notice,  or  the  appropriate 
background  document  for  that  particular 
standard. 

Almost  all  of  the  nonwastewater 
standards  for  organic  constituents  are 
based  on  incineration  as  BDAT.  These 
constituent  concentrations  are 
transferred  from  treatment  standards  for 
U  and  P  waste  codes  promulgated  in  the 
Second  Third  Rule  or  proposed  in 
today's  preamble.  The  metal  constituent 
concentrations  (except  for  arsenic, 
selenium  and  mercury)  are  primarily 
based  on  a  transfer  of  the  performance 
achieved  by  stabilization  for  F006. 

(2)  Wastewaters.  Most  of  the 
concentration-based  wastewater 
standards  were  transferred  from 
treatment  data  on  those  constituents 
developed  for  various  other  regulatory 


programs  administered  by  the  Agency, 
and  are  based  on  data  from  numerous 
sources.  (Since  these  data  apply  to  the 
development  of  treatment  standards  for 
other  wastewaters  besides  multi-source 
leachate,  further  discussion  of  these 
data  is  presented  in  section  in.A.l.h.(8.) 
of  today's  notice.)  Some  of  the  treatment 
standards  for  wastewater  forms  of 
multi-source  leachate  have  been 
transferred  from  other  listed  RCRA 
wastes.  Details  on  the  development  or 
transfer  of  these  wastewater  standards 
per  constituent  can  be  found  in  the 
administrative  record  for  multi-source 
leachate. 

EPA  also  has  recently  conducted  a 
study  of  the  treatment  of  wastewaters 
by  wet  air  oxidation  followed  by  PACT 
or  activated  carbon.  Subsequent  to  this 
proposal,  these  data  will  be  examined 
for  applicability  to  wastewater 
constituents  in  multi-source  leachate.  In 
the  interim,  these  data  can  be  found  in 
the  administrative  record  for  today's 
proposed  rule.  EPA  specifically  solicits 
comment  on  the  appropriate  use  of  these 
data  in  establishing  standards  for 
leachate. 

d.  Multi-Source  Leachate  That 
Exhibits  a  Characteristic  of  Hazardous 
Wastes.  H'A  is  not  proposing  separate 
standards  under  option  2  for  multi- 
source  leachate  that  exhibits  a 
characteristic  of  hazardous  wastes.  This 
is  because,  by  proposing  standards  for 
all  of  the  BDAT  list  constituents,  the 
treatment  standards  will  address  all  of 
the  constituents  and  properties  that  the 
treatment  standard  for  characteristics 
address.  As  described  more  fully  in 
section  III.C  below,  the  Agency's 
proposed  resolution  of  situations  where 
prohibited  listed  wastes  also  exhibit  a 
characteristic  is  that  the  specific 
treatment  standard  for  the  listed  waste 
would  control  because  it  is  more 
specific.  As  stated  further  in  that 
section,  however,  should  multi-source 
leachate  or  its  treatment  residues 
exhibit  a  characteristic  at  the  point  of 
disposal,  it  would  have  to  be  treated  to 
meet  the  treatment  standard  for  that 
characteristic. 

Under  option  1,  if  multi-source 
leachate  exhibited  a  characteristic,  one 
would  have  to  ascertain  if  the  treatment 
standard  for  the  listed  wastes  from 
which  the  leachate  is  derived  addressed 
the  same  constituents  or  properties 
identified  by  the  characteristic.  If  so,  the 
trefatment  standard  for  the  listed  waste 
would  supercede  the  standard  for  the 
characteristic.  If  not,  the  leachate  and/ 
or  treatment  residues  would  have  to  be 
treated  to  meet  the  treatment  standard 
for  both  the  listed  wastes  and  the 
characteristic.  See  section  III.C.  This 
same  result  would  obtain  for  single 


source  leachate  that  exhibits  a 
characteristic. 

Finally,  if  leachate  simply  exhibits  a 
characteristic  of  hazardous  waste 
without  being  derived  from  a  listed 
waste,  it  is  subject  to  the  treatment 
standard  for  that  characteristic. 

e.  Multi-Source  Leachate  Containing 
Dioxins  and  Furans.  A  Rnal  set  of  issues 
pertaining  to  multi-source  leachate 
involves  the  status  of  multi-source 
leachate  that  contains  chlorinated 
dibenzo-p-dioxins  and  furans  ("dioxins" 
and  "furans").  Specific  points  for 
discussion  are  applicability  of  the  waste 
code  carry-through  principle  where  the 
leachate  may  be  derived  in  part  from 
treatment,  storage,  or  disposal  of  listed 
dioxin-containing  wastes,  applicability 
of  the  dioxin  land  disposal  prohibitions, 
applicability  of  management  standards 
for  acute  hazardous  wastes,  and  a  need 
for  treatment  standards  for  dioxins  and 
furans. 

The  most  recent  characterization  data 
for  multi-source  leachate  indicates 
presence  of  dioxins  at  low  concentration 
levels.  These  data  are  gathered  from 
several  very  large  commercial  facilities 
that  treat  a  great  number  of  different 
wastes:  these  data  should  thus  be 
representative  of  the  majority  of 
leachate  that  may  be  generated.  Based 
on  a  review  of  waste  characterization 
data  for  fifteen  different  sources  of 
untreated  multi-source  leachate,  only 
two  data  points  indicated  detectable 
concentrations  of  dioxins  (based  on  a 
range  of  detection  limits  of  0.0001  ppb  to 
0.01  ppb):  concentrations  of  0.031  ppb 
tetrachlorodibenzo-p-dioxin  in  one 
sample,  and  .026  ppb 
pentachlorodibenzo-p-dioxin  in  another 
sample  (TCDD  equivalence:  .013  ppb, 
based  on  a  Toxic  Equivalence  Factor  of 
0.5,  see  51  FR 19661,  June  3, 1988).  AH 
other  samples  showed  nondetectable 
levels  for  hexa-,  penta-,  and  tetra- 
chlorodibenzo-furans  and  dioxins.  (It  is 
not  known  if  any  of  the  leachates  tested 
derived  in  part  from  disposal  of  listed 
dioxin-containing  wastes.) 

These  concentration  levels  are  very 
low,  and  below  the  level  the  Agency 
believes  warrants  the  special  concerns 
which  prompted  special  management 
standards  for  the  F021-F023  and  F025- 
F028  wastes,  and  which  prompted 
Congress  to  prioritize  the  dioxin  waste 
land  disposal  prohibitions  (see  51  FR 
19859,  June  3, 1986).  Based  on  these  data. 
EPA  is  proposing  that  the  dioxin  waste 
codes  not  apply  to  multi-source 
leachate.  Thus,  the  leachate  would 
remain  a  hazardous  waste  but  would 
not  be  classified  under  these  waste 
codes.  These  waste  codes  trigger 
extraordinary  regulatory  and 
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nonregulatory  burdenx  in  the  {brm  of 
extra  management  standards  (50  FR 
1978,  January  17,  igssj.  permitting 
obstacles  due  to  pobkic  peiceptions, 
extra  management  costs,  «nd  pikiiitized 
land  dtsposal  prohibitions.  These 
extraofdinary  consequences  siiould  be 
resenred  for  situations  where  the 
coocentrations  of  dioxin  merit  the  need 
for  extraordinary  controls.  This  does  not 
appear  to  be  the  case  for  multi-source 
leachate.  (EPA  notes  that  the  derived- 
from  rule  does  not  bar  the  type  oi 
reclassification  that  we  are  proposing 
here.  The  derived-from  rule,  and  the 
interpretive  waste-oode  cany  tbroogit 
principle,  establish  presumptions  that 
can  be  rebatted  either  by  an  individoaF 
party,  or  by  the  Agency.  Indeed.  EPA 
itself  indicated  in  the  original  dioxin 
waste  listing  regulation  that  not  all 
wastes  derived  boa  ssanaging  the  hsted 
dioxin-containing  wastes  are  acute 
hazardous  EPA  thus  listed  waste  FQZS. 
which  is  a  residue  from  treating  listed 
dtaxin-containing  wastes,  as  a  toxic 
haiardous  waste  under  its  own  waste 
code.) 

However,  to  guard  against  situations 
where  leachate  might  have  higher 
concentrations  of  dioxins  aod  famns  as 
a  result  of  management  of  Ae  listed 
dioxin-containing  wastes  (die  only 
circumstance  under  the  existing  rules 
when  presence  of  dioxins  would  trigger 
acute  hazardous  waste  status  for  the 
leachate),  EPA  is  proposing  that 
leachate  that  is  derived  from  any  or  all 
of  the  listed  dioxin-containing  wastes 
(FQ21-F023  and  F025-F028)  and  no  other 
hazardous  waste  continue  to  be 
classified  as  multi-souroe  even  if  it  was 
derrved  exclusively  from  these  dioxirv- 
containing  wastes,  provided  more  than 
one  was  iavolved. 

A  consequence  of  the  proposal  is 
rescheduling  to  the  Third  mohi-soaTce 
leachate  that  corrfd  hare  been  classified 
under  the  dioxin  waste  code.  EPA  does 
not  see  a  legal  impediment  to  this 
action.  As  the  Agency  determined  with 
respect  to  multi-sorirce  leachate  that 
contains  listed  solvent  wastes,  EPA 
does  not  believe  that  either  the  sohvent 
or  dioxin  statutory  prohibitions  (RCRA 
section  3004(e))  are  so  definite  as  to  the 
prohibition  effective  date  for  multi- 
source  leachate  not  directly  attribrrtabfe 
to  disposal  of  a  particular  solvent  or 
dioxin  that  the  Agency  is  without 
discretion  to  determine  an  alternative 
prohibition  effective  date  (see  54  FR 
8265,  Febmary  27, 198^.  Rather,  the 
Agency  sees  some  ambiguity  in  the 
classification  of  multi-source  leachate 
and  thus  some  discretion  to  reschedule. 
Because  existing  data  show  that  the 
levels  of  dioxins  and  furans  are  so  low 


or  nondetectable,  EPA  does  sot 
presently  believe  it  would  be 
appropriate  to  classify  those  muJti"- 
source  leachates  that  technically  are 
(lei'ived  in  part  front  disposal  of  nte 
listed  dioxin-containing  waste  codes 
iBidef  the  dioxin  waste  prohibition. 

For  the  same  reasons,  imposition  of 
(be  special  standards  for  acute 
hazardous  wastes  do  not  appear 
appropriate  for  multi-source  leachate. 
Indeed,  EPA  has  aheady  made 
determinations  (or  proposed  thon)  that 
comparable  levels  of  dioxins  are  not 
properly  classifiable  as  acute  hazardous 
wastes  (see  51  FR  30271  (July  25>  1985X 
53  FR  7903  (March  11. 1968);  53  FR  2M09 
(June  2, 1988);  54  FR  27167  Clune  28. 
198»)). 

Tbe  fined  issue  is  whether  the 
treatment  standards  for  nTuhi-sonTce 
leachate  should  include  a  treatment 
standard  for  dioxins  and  furans.  The 
Agency  is  proposing  a  treatment 
standard  of  1  ppb  in  the  waste,  the 
routinely  achievable  analyti'cal 
detection  limit.  However,  it  ssay  be  that 
there  is  no  need  for  a  dioxin  standard 
(or  a  standard  for  many  of  the  otiier 
BDAT  list  constituents)  if  control  of 
other  constituents  will  also  control  the 
dioxins  and  furans.  Given  the  apparent 
low  level  of  dioxins  and  ftvans  m  the 
untreated  leachate,  these  would  appear 
to  be  possible  candidates  for  indicator 
pollutant  status  since  most  of  the 
samples  could  meet  the  treatment 
standard  even  as  generated.  EPA  notes, 
however,  that  the  issue  of  indicator 
pollutants  for  multi-soorce  leachate 
treatment  standards  is  not  vniqae  to 
dioxin  and  potentially  includes  any  of 
the  BDAT  Kst  polhitants.  EPA 
accordingly  solicits  comment  on  this 
issue  not  only  for  dioxins  and  furans, 
bat  as  part  (A  the  general  issue.  EPA 
abo  solicits  comment  on  the  other 
issues  discussed  in  this  part  of  the 
preamble,  including  any  more  raw 
leachate  characterization  data  that  may 
be  available. 

f.  Separate  Waste  Code  for  Multi- 
SooTce  Leachate.  EPA  also  solicits 
comment  on  one  remaining  issue: 
whether  nrohi-source  leachate  sfrould  be 
redesignated  by  a  separate  waste  code. 
This  issue  is  not  necessarily  related  to 
the  question  of  the  treatment  standards 
that  should  apply  to  nralti-SOTiTce 
leachate.  since  EPA  could  still 
determine  that  the  treatment  standards 
proposed  andei  either  option  1  or  f>p«k>B 
2  conld  apply  te  mwlti-source  feachale 
(aldiough,  should  the  Agency  adopt  an 
approach  based  on  option  1— carry 
tlsnugh  of  treatment  standards — then 
waste  generators  and  treatment 
facilities  probably  could  comply  with 


{  2fiaJ  (a)  and  (b)  only  by  listing 
numerical  treatment  standards  on  the 
land  disposal  prohibition  tracking 
document).  Members  of  the  commercial 
waste  management  industry  have  urged 
die  Agency  to  establish  a  separate 
waste  code  for  multi-source  leachate  on 
the  grounds  that  it  is  a  distinct  type  of 
waste  different  from  the  underlying 
wastes  from  which  it  is  derived.  In 
addition,  diey  assert  that  they  will  face 
fewer  adnunistrative  obstacles, 
particularly  with  respect  to  permit 
modifications  if  multi-source  leachate 
and  treatment  residues  have  a  separate 
waste  code. 

EPA  solicits  comment  on  this 
approach,  provided  it  is  understood  thai 
a  decision  on  this  issue  does  not 
determine  what  the  treatment 
standard(s)  for  muW-source  leachate 
and  treatment  residues  should  be.  In 
addition.  EPA  solicits  commait  on  the 
poasible  effect  on  RCRA  permitting  of 
designating  mtihi-source  leachate  (and 
treatment  residues  derived  therefrom.) 
by  a  separate  waste  code.  It  would 
appear  that  this  necessitates  amending 
all  RCRA  permrts  that  do  not  abeedy 
include  a  narrative  description  foe 
leachate  and  leachate  treatment 
residues.  EPA  also  solicits  comment  on 
whether  desifr»etinf  mehi-sonrce 
leachate  by  a  single  waste  code  should 
be  considered  a  HSWA'ieguIatioo 
inaediately  efiective  in  authorized 
states. 

BDAT  Treatment  Stanoam>s  for 
MkH.Ti-Sou«ce  Leachm»T€ 


Regulated 


uxwlilueina 


AcetDoe 

Aeenaphtfialene 

Acanaphthene 

Acetonitrile 

Aootetn 

AcBlopheoone 

Ao)lemKte 

2-Aeetytwninofluorene . 

Acrjtenitrite. — — 

Aktan - ~ 

4AMnot)«phan)|t 

Anthee 

AaMracene 

A«Mte 

Aiodor  1W6 — 

Aiodor  1221 

AfoeJw  1232 

Aroetof  1242 

Aroder  124S 

Aroctor  1254 

Aroeter  1260 

tf^ia  BHC 

beta-BHC 

delte-BHC 

gamma-BHC 


tar 
grab  iamite. 


(BQ/ligl 


ats 

3.4 
9l1 
(.35 
2J» 

U 

ta 

t4 
1J 


afl2 

■.82 

•je 

t.a 

aosfi 

0.066 
0066 
0066 
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BOAT  Treatment  Standards  for 
Multi-Source  Leachate— Continued 

[Nonwastewaters] 


Regulated  organic  constituents 


Benzene. 

Benzai  chloride 

Benzene  thiol 

Benzo(a)anthracene  ... 
Benzo(b)flL)oranthene. 
Benzo(k)flu3ranthene . 
Benzo<g.h.i)pefy(ene..., 
Benzo(a)pyrene....™..... 
p-8onzoqutnone. 

BrooKXJichloromethana „.. 

Bromofomi „ „ 

Bromomethane  (methyl  bromide) _.. 

4-Bromopheny1  phenyl  ether 

rvBirtanol 

Butyl  benzyl  phthalate 

2-9ec-Butyl-4,6-dinrtrophenol. 

Caft)on  tetrachloride 

ChlorcJane 

p  Chloroaniline „.„.™.....™.„„....„„, 

Chlorobenzene „.... 

Chkxobenzjiate ....... 

20iloro-l,3-butadiene 

Chlorodibromomethane ™.™_..._ 

Chloroethane ......... 

bi8-(2-CMoroethoxy)  metharte 

bis-(2-Chloroethyl)  ether 

Chkxolorm , 

bi8-(2<;hlorotsopropyl)  ether 

p-Chkxo-m-cresol 

Chloromethane ......__..... „. 

2-Chloronaphthalene _._.„__. „.... 

Z-Chkxophenol 
3<3iloropropene.... 
Chrysene. 
oOesd.. 


Cre8o4  (m-  and  p-Jsomers). 
CyclohexarK)ne 

1  J2-Ofcromo-3  Chloropropane 

IjZ-Dlmmoethane   (Ethylene   dibro- 

mide) 

DibrofTxxnethane 

2.4-Oichlorophenoxyac8tic  add  (Z4- 

D) 

0J)'-000 ™ 

P4)'-000 

0J)'-00E  .. 


P4>'.00E 

04)'-D0T 

P4)'-00T „„ 

Oibenzo<a,h)anthracene 

1 .2,7.8-C)it)enzopyrene 

trs-(2.3-Obfomopropyt)  phosphate.. 

m-Dich  lor  obenz  arte 

0-Dichkxobenzene ....™™__ 

p-Ochlorobenzene .... 

3,3'-Oichlorobenz)dine 

cte-1 ,4-Oichloro-2-butene _„ 

trans-1 .4-OichlofO-2-butene.._. 

Dichloroditluoromettiane 

1,1-Oichloroethane 

1 .2-DichlofoettTane ™...... 

1,1.Dichloroethylene 

trans-1 ,2-Dichloroethylene 

2.4-Dichloropher)ol 

2.$-I>chlorophenol 

1 .2-Dichlofopropane 

ci8-1,3-Dichlofopropene 

trans-1  .S-Oichloropropene 

Dieldrin _ 


Maximum  for 

any  single 
grab  sample, 

total 

composition 

(mg/kg) 


36 

6.2 

6.2 

3.6 

3.4 

3.4 

1.8 

3.6 
180 
16 
16 
16 
16 

2.6 
15 

2.5 

6.2 

0.13 
16 

5.7 

6.6 
28 
16 

6.0 

7.2 

7.2 

6.2 

7.2 
14 

5.6 

5.6 

5.7 
28 

3.6 

5.6 

3.2 

1.9 
16 

16 
16 

10 

0.087 
0.087 
0.087 
0.087 
0.087 
0.087 

13 

22 
0.1 
6.2 
6.2 
6.2 

16 

30 

30 

10 
6.2 
6.2 
6.2 
6.2 

14 

14 

15 

15 

15 
0.13 


BOAT  Treatment  Standards  for 
Multi-Source  Leachate— Continued 

[Nonwastewatersl 


Regulated  organic  constituents 


Diethyl  phthalate 

p-Dimethylaminoazobenzene 

2.4-Dimethy1  phenol „ 

Dimethyl  phthalate 

0»-n-butyl  phthalate 

1 ,4-Dinitrobenzene „„. 

4,6-Dinrtrocf  osol „„. 

2,4-Dinitrophenol . . 

2,4-Dinrtrotoluene „......_ 

2.6-Dinitrotoluene „_..„ 

Di-n-octyl  phftialate 

Diphenylamine _. 

Oiphenylnitrosoamine  ..„„_.._. 

Di-n-propylnltrosoam«ne 

1 ,4-Dioxane 

Disulfoton 

Endosulfan  I . . 

Endosultan  II , 

EndosuKan  sulfate 

Endrin „. 

Endrin  aldehyde 

Ethyl  acetate 

Ethyl  t>enzene 

Ethyl  ether 

bts-(2-Ethylhexyl)  phthalate 

Ethyl  methacrylate ™™.„ 

FeuTiphur 

Fluoranthene 

Fluor  ene „„ 

Fluorotrichloromethane 

Heptachlor 

Heptachkx  epoxide 

Hexachlorobenzene 

Hexachlofobutadiene 

Hexachlorocyclopentadiene 

Hexachlorodibenzo-furar>s 

Hexachlorodibenzo-p-dioxins .. ......... 

Hexachloroethane 

Hexachlorophene 

Hexachloropropene 

Ir)derx)(  1 .2.3,<,d)pyrene .. 

lodomethane _... 

Isobutanol „„_„ 

Isodrin. 
lsosafro<e..„ 
Keporw 


Methacrylonitrile.. 

Methanol.. 

Methapynlene.. 

Methoxychlor 

3-Methylchk)anthrene _ 

4,4-Methylene-t>is-(2-chloroaniline) . 

Mettiylene  chloride 

Methyl  ethyl  ketor>e 

Methyl  tsotxityt  ketone ..._™... 

Methyl  methacrylate ««_»- 

Methyl  Parathion 

Naphtfwiene 

1 ,4-Naphttyx?ulnor»e. ..„_„.„_„„.„.. 

1  -Naphthylamine 

2-Naphthylamir>e..__... . 

p-Nltroaniline „„... 

Nltrobenzer)e ............. 

5-Nrtro-o-toluidlne „......„_ 

4-Nltrophenol ..„_ 

N-Nitr08Odiettiylamlne .' 

N-Nltrosodimethylamine „„..„.. 

N-Nitroso-di-n-butlyamine 

N-Nitrosomethytethytamine 


Maximum  for 

any  single 
grab  samp4e. 

total 

composition 

(mg/kg) 


28 
29 
14 
28 
28 

^3 

140 

140 

140 

28 

28 

13 

13 

14 

280 

0.1 

0.066 

0.13 

0.13 

0.13 

0.13 

5.6 

6.0 
140 
28 
160 

0.1 

3.6 

7.7 
33 

0.066 

0.066 
37 
28 

4.8 

0.001 

0.001 
30 

1.1 
37 

3.6 
65 
170 

0.010 

2.6 

0.043 
84 
140 

6.9 

0.18 
33 
29 
31 
200 
33 
160 

0.1 

5.9 

1.9 
15 
15 
28 
14 
56 
65 
28 
56 
54 

2.3 


BOAT  Treatment  Standards  for 
Multi-Source  Leachate— Continued 

[Nonwastewaters] 


Regulated  organic  constituents 


N-Nitrosomorpholine 

N-Nltrosopipendine ....™._..... 

N-Nitrosopyrrohdine 

Parathion 

Pentachkxobenzene _ 

Pentachlofodibenzo-turans 

Pentachlorodibenzo-p-dioxins 

Pentachkxoethane 

Pentachloronitrobenzer»e 

Pentachkxophenol 

Phenacetin 

Phenanttverw ..._.™...... ___. 

Phenol _ 

Phorate 

Phthallc    antiydride    (measured    as 

phttiallc  acid) „. 

Propanenitrile 

Pronamide 

Pyrene 

Pyridirte 

Resourcinol 

Safrote 

Sihrex  (2.4.5-TP) 

2,4,5-T 

1 .2,4,5-Tetrachk>robenzene 

Telrachkyodibenzo-furans 

Tetrachlorodlt>enzo-pHJioxins 

1,1,1 ,2-Tetrachk)roethane 

1 ,1 .2,2-TetTachloroetfiane 

Tetr»chk)roettTyler>e 
2,3,4,6-Tetrachlorophenol. 

Toluene 

Toxaphene 

1 ,2,4-Trichkxobenzeno 

1,1,1  -Trichloroethane 
1 , 1 ,2-Trichloroethane 
Trichk>roethylene 
2,4,5-Trichlorophertol 
2,4,6  Trichlorophenol 
1 ,2,3-Trichloropropane , 


1.1,2-Trichloro-l,2,2  trifluoro-ethane 

Vinyl  chkxide _ 

Xy1ene(s) 

Cyanides  (Total) 

Cyanides  (Amenable) 


Maximum  for 

any  8ir>gle 
grab  sample, 

total 

composition 

(mg/kg) 


2.3 
220 
220 

0.1 
37 

0.001 

0.001 
31 

4.8 
37 
16 

3.4 

6.2 

0.1 

28 
360 

1.5 

9.1 
16 

1.8 
22 

2.^ 

2.1 
19 

0.001 

0.001 

6.2 

6.2 

6.2 
37 
28 

1.3 
19 

6.2 

6.2 

5.6 
37 
37 
28 
28 

0.035 
33 

1.5 

0.10 


Regulated  inorganic  constituents 


Antimony.. 
Arsar«ic.. 

Barium 

Cadmium.. 
Chromium  (Total)- 
Lead. 
Mercury.... 

Nickel 

Selenium., 

Silver 

Thallium... 


Maximum  for 

any  single 
grab  samjste, 
TCCP  (mg/l) 


0.23 

5.6 
100 
0.066 
5.0 
0.51 
0.2 
0.32 
5.6 
0.072 
5.6 
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BOAT  Treatment  Standards  for 
Multi-Source  Leachate 

tWaslewalersI* 


Retyjtatedatganic  and  iiKyganic 
ccKstittients 


Acetone 

Acenaphttialene....- 

Acenaphthene - 

Acetonitrile 

Acrolein.. 

Acetopherxirci 

Acrylamide 

2-Acetylamino(luorene . 

Acrylonitiile..-- 

Aidrin.. 

4-Amlnobiphenyf 

Aniline — 

Anthracerw 

Aramita. 

Aroclor  1016 

Arockx  1221 

Aroclor  1232 

Arockx  1242 

Aroclor  1248 

Aroclor  1254..>_„ 

Aroclor  1260 

alpha-BHC 

beta-BHC 

delta-BHC 

gamm»-BHC___ 
BenzatchlorUe- 
Benzette 


Maximum  for 
any  24  hr. 
composite, 

total 

composHort 

(mg/l) 


Benzene  thiof . 
Benzo(B)bnlhcacen8.... 

Benzo(a)pyr««w  — 

Benzo<b)(luar«nthene.. 
Benzo(g.h.l)perylane ... 
Benzo(k>  flJO(ar\tti«ne 

p-Benzoquinone ^ 

Bromodichkjromelharw. 

Bromomettiane  (methyt  bromids),... 

4-Bromophenyl  phenyf  ether 

n-Butand 

Butyl  benzyl  ^Mtalite 

2-sec-8utyMIJMMbopheno» 

Carborr  tDtra^torlda ...»»......»»..« 

CartxDn  disultide 

Chlofdane ___. _.— 

p-ChloroaniHrw '. 

Chlorobenzene _ — 

Chlorobenzilal» 

2-ChlofO- 1 ,3-butadlef» 

Chiorodibf  01 1 M  i  wthane ._- 

Chloroethane 

bis-(2-ChloruetfHjHy)  me1hana;.».«. 

bis-(2-CtTlororthy^  ether »......« 

2-Chloroethyl  vinyl  ethe» 

Chloroform _ 

bis-(2-Chk)roi8op)<apylt  elher 

p-ChlOfO-m-cwsol — ...... 

Chloromethane  (mett>yi  chloride). 

2-ChlowyiapNthulone 

2-Chk5fophenol  .- 


3-ChloTOpropena..- 

Chrysene. 

o-Cresol'... 

Cresol  (m-  aatf  ^  isomers:).. 

Cycloheianone 

1,2  CMbromo-3-chla 
l.2-Dibromoe«wne .. 
Dibromometlian*.. 


2.4-Dichlorophwioxyacatlc  acid — 

o,p -CX)D .... 

p,p'-DOO ..... 

op'-DOE .._.__ 

p,p'-DOE 

0,p'-D01 

p.p'-DOT 


DiberBD(a.e]^!^ana  {,1:2JJB;^ 


0.162 
0.059 
0.059 
0.097 
0.16? 
41.198 
1.042 
0.04O 
0.24? 
0.02t 
0.095 
0.807 
0.059 
OStZO 

aoi3 
Q.(xr3 

0.017 
0.(TT3 

o.(n< 

aOT4 
0.00OT4 
0.00014 
0.023 
O.00T68 
0.04O 
0.138 
0.?19 
O.0S» 
0.061 
0040 
0.004 
0.05t 
0.020 
0.198 
0.085 
0.040 
0.137 
0.(n2 
1.436 
O.092 
0.179 
0.00327 
43.736 
0.032 
0072 
0.032 
0.03? 
0.268 
0.008 
0.024 
0.03S 
0.04e 
0.04O 
a053 
0.190' 

acMO 
aost 

ao2t 

0.059 

ata» 

1315 
OJBSQ 

aoi6 

OlOS5 
0721 
&023 

0.023 
OiQOI 

e.09t 

•iflOSU 
•JS03B2 

asm 


ReguMsd  wyanie  anrf  vrarganic 
constituents 


D«bei»zo(a,h)ar»thr8cei»a 

tnc-|2;3-0ibramaprapyl)  phosphate.. 

m-Dlchloiot>enzene' 

o-Dichrorobenzene 

p-DichlorobemsM  - ~ 

3,3'-DtchlDrob«Hidlne.„ 

cis-1,4-Dichloro-2-butene 

trans- 1 ,4-Oichloro-2-butene 

DichkMOdifluoroioethane 

1 ,1  -Dichloroethane 

1 ,2-Otchioroethane 

1 , 1  -Dictilcf  oethylane 


MBxiiiiuMlW 
any24hr. 


composMbn 


trans-1, 2 -Oichloroethylene  — 

2,4-Dichlorophenot _ 

2.6-Dichlorophenol 

1 ,2-DichloroprQpar)e 

CiS-1 ,3-Oichloropropene 

trans-1 ,3-Dtchlotoproper»e. — 

Dieldrin..- 

Diethyt  phthalate.. 


3,3-Diraethoxyberttidine — 

p-Dimethylaminoazobenzene -. 

3,3'-Dimsthytt)enz)dlne 

2,4-Dimethyl  phenol 

Dimethyl  phthalate _ 

Di-n-bulyl  phthalate - 

1 ,4-Dinitrobenzen8 _. 

4.6  Dinitrocrasol . 

2,4-Dirulrophenof .._.™_™ 

2,4-Dinitrotoluene 

2,6-Dinitrotoluene 

D»-f>-octyl  phthalate 

O-n-propylnltrosoamine.. 

Dipherrylamine 

1.2-Diphenyl  hydiazine.- 
Ophenylnrtrosoamirw.. 
1 ,4-Dioxane  .- 
DtsuHoton 


Endosulfan  I _ 

Endosultan  If 

Endosulfan  sultale. 

Endrin. _ 

Endrin  aldehyde 

Ethyl  acetate _ 

Ethyl  benzene- - 

Ethyl  elher _ 

bis-(2-Ethylhexyl>  phtfwM*- 
Ethyl  mothacryiate- 

Ethylene  oxide _ 

Famphwr 

Fluorarrthene 

Fluorene . 

Fluor  a<richlo(wne<han».- 

Heptachkjr 

Hepu^chlor  ependa 

Hexachlorobenzene  — 


Hexachlorobutadier^e 

Hexachlorocyclopentadiena — 
Hexachlorodlbpnzo-fufans — 
Hexachlorodtenzo-fvdioxina  - 

Hexachloroetharw 

Hexachlorophene 

Hexachlcropropena 

lndeno(l.2,3,-c,d)pyre 
lodomettiane.. 
Isobutanol — 

Isodrin..- „. 

IsosaliviB 

Kepona. 


MethaerylonJWiB 

Methanol - 

Methapynlena 

MettKaiychkx 

3-Methyfchtaarttrene 

4,4-Mfllhylei»t)ia-(2-chloroaniiine) . 

Methytoae  cMoMe — 

Methy*  ethyl  ketone 

Methyr  isobutjH  ketone 


0.040 
0.080 
0.014 
0.064 
QJQ88 

Qjoas 

0021 
0.021 
0.130 
0.059 
OiTt 
0.02S 
0.054 
0.078 
0.076 
0.482 
OQZt 
O.tKT 
0.017 
0.203 
0.095 
0095 
OJOX 
0036 
0.047 
O057 
0.231 
0J7T 
0123 
0.235 
0.398 
0.012 
O40O 
0378 
0.063 
0.290 
28 
O770 
O023 
O029 
O029 
000279 
0.025 
OT96 
O032 
O067 
0279 

O032 
127.4 

0338 

O068 

a06» 

O023 
UOOtlS 

OOt« 

O04O 

CJMO 

O041 

0000036 

0000031 

O040 

O0O111 

O02S 

0.OM 

0162 

0125 

ooet 

9:542 
2& 

osaa 

ft542 
0.252 
•J0B4 
0368 

ooe» 

Oft1« 
aS32 


°°0f*'^^  organic  and 
corvtituants 


Methyl  methacrylate.. 
Methyl  Parathion — 


Naphthalan^ 


\*  Naphthat>aacna 
VNaphttiyteaane..^— 


Maximum  for 
any24l«r. 


compositkxi 
(mg/Q 


NBtobanzaaa. 


SMfeaKXoUdtaa. 


M>Ntau80dntliytaaMML. 


N-Nitroso-d(-n^)*ityla»nine.... 
N-Nltrosorr)ethylethylamine . 
N-Nitrosomorphotine 


NrMUraiopywilrtpa- 


Pkralhion. 

Pentactitorobenzene 

Pe 

Pentactitorodibenzo 

Pentactiloroettiane ._ -.. 

PwilaJiMursUubeii/eiw- 
PamKhlcropfcanol 


Phthalic    anhydride    (measured    as 

phthalic  acidy 

Propanenitrile  (etfiyt  tyaiwis) .- 

Pronamde - 

Pyrena. 

Pyridwie 

Resordrrt 

Safrote 


Silvex  (2/,5-TPl._ 
2,4,5-T_ 


1 ,2,4,5-Tetrachlorot)enzene -. 

Tetrachlorodiberuo-turans 

Tetrachlorodibenzo-pHJioxins 

1,1,1,2  Tetrachloroethane 

1 ,1 ,2.2-Tetrachlo»oethane 

Tetrachloroelhylane 

2.3,4,6-Tetraehloiophenol 

Toluene — 

Toxaptiene. 


Tribroraomethana  tKomoform)— 

1 ,2,4-TiichkMbaaaene 

1.1,1  -TaehkMoalhane 

1 ,1 ,2-Trichk)iOBlhane 

Trichkjwethjtaa*..- 

2,4,5-Tiiehkxci(*enol 

2,4,6-Triehk»pha«0l 

1,2,3-TnchloropropBne 

1 , 1 ,2-Tnehloio-l  .2,2-trrfluaoethai>a  _ 

Vinyl  cliloride.... 

Xylenafs) — 


Cyanides  (Total) ..- — 

Cyanides  (Amenatil^ 

Fluoride 

Sulfide 


Antimony 

Arsenic 

Bariuit*. 

Beryllium 

Cadmium 

Chromium  (TotaO.- 

Coppei 

Lead — 

Mercufy 

Nk*e» 

SeleniMm . 

Silver 

Ttudliwn 

Vanadum 


O032 
0.338 
0059 
0020 
037» 
0378 
0020 

ooes 

O230 
0.124 
O290 
0.290 
0.290 
0.290 
0.290 
0.010 
O010 
0.336 
0.040 

ooooses 

0.000018 

0.040 

O04O 

0.082 

9.542 

O059 

0.026 

O770 

0.020 
23.0 
O083 
O067 
O.0OB 
0.0*2 
9.542 
0721 
0.72t 
0.O4O 
0.0000088 
0.000006? 
0.032 
O032 
ODSe 
O051 

ojoaa 

0i)09& 

0J57 

0JOA6 

0.064 

OB&4 

0J)64 

oooa 
ojQoa 

0482 
«.486 

0.268 
•.182 
TJ 

on 

3& 

14. 

T.830 
1390 
T.130 
0.820 
O206 
0.370 
1.280 
0280 
0.t50 
OSGO 
O820 

O2ao 

1.400 
Oi>42 
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Regulated  organic  and  inorganic 
constituents 

Maximum  for 

any24hr. 

composite. 

total 

(mg/l) 

Zinc 

1.020 

'Note:  These  proposed  standards  for  wastewater 
forms  ot  MultJ-soorce  leacfiate  represent  alternative 
standards  for  ttie  U  and  P  vrastewaters  that  corre- 
spond to  chemicals  listed  in  this  tat>le.  As  an  exam- 
pie:  the  standard  for  acetor>e  listed  atiove  is  an 
alternative  standard  for  U002  (acetone)  wastewaters, 
etc.  Not  all  constituents  listed  m  trie  atx>ve  table 
have  a  corresponding  U  or  P  waste  codes.  These 
generally  represent  ottwr  Apperxtx  Vlll  (40  CFR 
261)  cortstituents  that  were  not  listed  as  U  or  P 
wastes.  See  t>acKground  informalion  on  tt)e  develop- 
merrt  o(  tttese  altemaliye  standards  n  section 
IIIA1.h.(6.)(b.). 

Basis     of     Transfer     for     Non- 
wastewater  treatment  standards 

nonwastewater  for  multi-source 
Leachate 


Refer 

Refer- 

to 
waste 
code 

ence 

Regulated  organic  constituents 

for 
stand- 
ard 

Acetone 

U002 

A 

Acenaphthalen* 

B 

Acenaphthene    

B 

Acetonitrile ..„  „     

U009 

c 

Aadem 

P003 

A 

Acetophenone _.„    „„.. 

U004 

A 

Acrytemide 

U007 

C 

2-Acetytaminofluorene 

U005 

D 

Acrytonitrite 

U009 

C 

AWrin 

P004 

E 

B 

Aniline .- 

U012 

C 

Anthracene 

B 

AramHe 

B 

Aroclor  101£_.    ..„ 

K085 

E 

Arodor  1221 

Koes 

E 

Aror**  1?a?              

Koes 

E 

Arockir  1242 

K085 

E 

Arodor  1248 _... 

Koes 

E 

Arodor  1254. _„ 

Koes 
Koas 

E 

Arodor  12(50    

E 

aipha-BHC _._ ., 

U129 

E 

beta-BHC 

U129 

E 

detta-BHC 

U129 

E 

gamma-BHC...     „ 

U129 

E 

Benzene 

U019 

F 

Benzal  chloride „. 

B 

Benzo(a)anthracene 

U018 

D 

Ben2o(b)fluoranther)e 

B 

Ber«o(k)fluorantfiene 

B 

Ban7n<g,h.i)pBryl^ine 

B 

Bon7r^B)pyrnoi|i        

U022 

0 

p-Benzoquinone _.      

U197 

A 

n-Botand 

U031 

A 

Butyl  benzyl  phfhalate „.... 

B 

2-sec-Butyl-4,6-dinitropherx)l 

P020 

1 

Cartxxi  tetrachlonde _... 

U211 

G 

Chlordane 

U036 

E 

p-Chloroanillne 

P024 

H 

Chlorobenzene 

U037 

E 

Cworobenzilate 

U038 

E 

2-Chioro-l  .3-t)utadiene 

B 

Chioroethane 

B 

b«s-(2-Chloroethoxy)  metfwie 

U024 

C 

b»-<2-Chloroethyt)  ether _ 

U025 

C 

2-Chloroethyl  vinyl  ether 

U042 

c 

Chlorotorm „ 

U044 

Q 

l)is-<2-Chloro«sopropyl)  ether 

U027 

C 

p-Chloro-m-cresol 

U039 

s 

Basis  of  Transfer  for  Non- 
wastewater  treatment  stand- 
ARDS— Continued 


Regulated  organic  constituents 


Chloromettiane ».„ 

2-Chloror>aphthalene 

2-ChloropherK)l 

S-Chloropropene 

Chrysene 

o-Cresd 

Cresol  (m-  and  p-  isomers) ~. 

Cyclohexanone „... 

2,4-Oichlorophenoxyacetic     add 
(2,4-D). 

o.p'-DDD _ 

p.p'-000 

o.p'-DDE 

p,p'-DOE 

O.p'-DOT 

p,p'-DOT.. 

Dibenzo<a.h)anthracene. 

1 .2,7.8-D(benzopyrene 

tns-{2.3-Oit)romopropyO       phos- 
phate. 

m-Oichlorobenzene  ..___„___ 

o-Otchlorobenzene 

p-Oichlorobenzene 

3.3'-l>chlorobenzidine 

ds-l  ,4-Oichloro-2-botene 

trans-1 ,4-Otchloro-2-t)utene 

Dichlorodlfluoromethane 

1 ,1  -Dichioroethane 

1 .2-Dichloroethane 

1 ,1  -Dichloroethylene „....__ 

trans-1 .2-Dchloroethylene 

2.4-DichloropherK)l „ 

2.8-Oichlorophenol 

1 .2-Dichloropropane _ 

Cis-1,3-Dichloropropene 

trans-l  ,3-Dichloropropene 

DieWrin „ 

Diethyl  phthalate 

3,3-Dimethoxyt)enzidine 

p-Dimethy1amir>oazobenzene 

3,3'-Dimethylbenzidine 

2.4-Dimethyl  phenol 

Dimethyl  phttudate 

Di-rvtxjtyl  phthalate 

1 ,4-Dinrtrot)enzene ™. 

4,6-Dinitrocresol ™ 

2,4-DirHtropher>ol 

2,4-Din(trotoluene 
2,6-Dinttrotoluene 

Di-rvoctyl  phthalate 

Diphenylamine 

Diphenylnitrosoamine 

Di-rvpropytnitrosoamlne  .. 

1,4-Dioxane 

Disulfoton 

Endosulfan  I 

Endosuifan  II 
Endosulfan  sulfate.... 

Endrin „. 

Erxirin  aldehyde 

Ethyl  acetate. 


Ethyl  benzene  .._„. _™_™. 

Ethyl  ether 

bis-(2-Ethylhexyi)  phthalate.. 

Ettiyl  methacrytate 

Farnpfmr 

Fhjorarrthene 

Fhiorene 

Fkjorotricfiloromethane 

Heptachlor.. 


Heptadikx  epoxide 

Hexachtorobenzene 

Hexachlorobutadiene 


Refer 

to 
waste 
code 


U04S 
U047 
U048 

U050 
U0S2 
U052 
U057 
U240 

U060 
U060 
U061 
U061 
U061 
U061 
U063 
U064 
U23S 

U071 
U070 
U072 
U073 
U074 
U074 
U075 
U076 
U077 
U078 
U079 

uoei 

U062 
U083 
U084 

uoe4 

P037 
U088 
U091 
U093 
U095 
U101 
U102 
U069 

P047 
P048 
U105 
U106 
U107 


U111 

uioe 

P039 

P050 

P050 

P050 

P051 

P051 

U112 

1 

U117 

U028 

U118 

P097 

U120 

U121 
P059 
P059 
U127 
U128 


Refer- 
Bnoe 

for 
stand- 

vd 


Basis  of  Transfer  for  Non- 
wastewater  treatment  stand- 
ARDS—Continued 


Regulated  organic  coratituents 


Hexachlorocyclopentadiene 

Hexachlorodibenzo-furans 

Hexachlorodit>enzo-p-dioxins _., 

Hexachloroethane 

Hexachloroptiene 

Hexachloropropene 

lrider>o(  1 ,2,3,<,d)pyrer)e _ 

lodomethane 

Isobutand ™.. 

Isodrin 

Isosafrole 

Kepone 

Methacrylonitrile 

Methanol 

Methapyrilerw  „..„. „_ _. 

Methoxychlor „..„__ 

3-Methylchloanttwene 

4,4-Methylene-bis-(2- 
chloroaniline). 

Methyler>e  chloride 

Methyl  ettiyi  ketone 

Methyl  Isobutyi  ketorw 

Methyl  methacrytate , 

Methyl  Parathion , 

Naphtfwiene 

1 ,4-NaphttKxjuirxjne 

1  -Naphthytamine „.____.. 

2-Naphthylamine 

p-Nitroaniline ... 
Nitrobenzene 


5-Nitro-o-tolui<Sne 

4-Nitropher>o< 

N-Nitrosodlethylamine 

N-Nrtrosodimetfrylamine 

N-Nitroso-di-n-butlyamine 

N-Nltrosomethylethytamine .... 

N-Nitrosomorpholine ™ 

N-Nitrosopipendine _ 

N-NitrosopyrroMine 

Parathion 

Pentachlorobenzene 

Pentachlorodlbenzo-furans 

Pentachloroditienzo-pKlioxins 

Pentachloroetfiane 

Pentachloronrtroberttene 

Pentachlorophenol 

Pt>enacetin 

Ptiervanttwene „..._„..._ 

Pt>enol 

Phorate 

Phthalic  anhydride 

(measured  as  phthalic  acid)... 

Propanenitrile ~ 

Pronamide ... 

Pyrene : 

Pyridine .._ 

Resourdnol 

Safrole 

Silvex  (2.4.5-TP) 

2.4,5-T.._ 

1,2.4,5-Tetrachloroben2ene 

Tetrachlorodit>enzo-turans 

Tetrachloroditienzo-fKlloxirw 

1,1,1 ,2-Tetrachloroettiane 

1 , 1 .2,2-Tetrachloroethane 

Tetrachloroethylene 

2,3,4.e-TetrachloropherK>l 

Toluene 

Toxapherte 

1 ,2,4-Trichlorobenzene 
1 , 1 ,1 -Trichloroettiane ... 
1 , 1 ,2-Trichloroethane ... 
Tnchloroetfiylerw.. 


to 
waste 
code 


U130 


U131 
U132 
U243 
U137 
U138 
U140 
P060 
U141 
U142 
U152 

Koee 

U15S 
U247 
U157 
U158 

uoeo 

U159 
U161 
U162 
P071 
U165 
U166 
U167 
U168 
P077 
U160 

uiei 

U170 
U174 
P0e2 
U172 


U179 
U180 
P069 
U183 


U184 
U185 

U187 

U18e 
P004 

U190 
PI  01 
U192 

U196 
U201 
U203 


U207 


U20e 
U209 
U210 

U220 
PI  23 

U226 
U227 
U228 


Rsfer- 


for 
stand- 
ard 
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Basis  of  Transfer  for  Nom- 
WASTEWATER  Treatmemt  STAND- 
ARDS—Continued 


Regulated  organic  constituents 


2,4 ,5-Trichlorophenot 


2,4.6-Trichlorophenol 

1 ,2,3-Trichloropropane 

t,t,2-TnchlOr»-t,2,2-tnfluoR> 
ethane. 

Vinyl  chloride 

Xylene(s) 

Cyamdes  (Total) _ 

Cyanides  (AnwnaM>. 

Arsenic — 

Barium    


Cadmium 

Chromium  (Tota)^ 

Lead 

Mercmy. 

Nickel- 


Selenium  .... 

Sif*«r.„ 

ThiMum 


(REFERENCES) 

A — See  development  of  standards  presented 

in  sectioR  ]IL\J.e^  Oxygenated 

HydrcMarbons  and  Heterocyclka 
B — Sec  prrvious  discusaion  in  DIAJ.  and 

Basis  for  Multi-Source  LeacbatB 

Tcansieis  in  the  Adminj&trative  Recotd 

for  today's  proposal 
C — See  devefopmenf  of  standards  presented 

in  section  III.A.3.f.  Organo-Nifrogen 

Compornds 
D — See  development  of  ttandarda  presented 

in  sectioo  in.A.3x.  Potynudear 

Aromaties  Hytlrocarbcns 
F — See  deveicfMBcnt  of  sUadanU  presnited 

in  section  IB.A.2.C.  Hxlogenated 

Pestiodes  and  Chlorobenzenes 
F — See  development  of  standards  presented 

in  secTfon  in.A.3.b.  Aromatics  and  Other 

Hydrtjcarbona 
G — See  development  of  standards  presented 

Ri  section  lD.A.2.b.  Hakigenated 

Aliphatica 
H — Soe  cfeTelepnent  of  standards  presented 

i»  Kclion  ULA.2.L  Miscetianeous 

Hokigeoated  Organics 
I — See  developmeoi  of  standards  presented 

IB  section  III.A.3.d.  PbesoLics 
I — See  discussion  on  Organophospborus 

was'es  in  Second  Third  Final  Rule  (54  FR 

26628) 
K — See  dJ9c<»sitm  on  Phthafete  wastes  fn 

Second  Third  Final  Rule  (54  FR  ZBBXJ^ 
L— See  devekproent  of  stasdarda  presented 

in  sedioD  ULA.3.k  Wastes  of  c 

Pkarmaceatical  Nature 
M— Tranaferred  from  FQ2a  FOn.  F0Z2.  F023. 

F025,  F026  and  F027 
N — See  development  of  standards  presented 

in  section  ni.A.6.a.  Cyanides 
O — See  development  of  standards  presented 

m  section  IJI.A.5.b.  Arsenic  and  Selemvai 
P — See  devekrpHKKt  of  standarda  presented 
iKJLSkcBanin 

iBdards  prescnled 
hn  acctioR  tlLA&A.  Cadniua 


R — See  deveiopment  of  standands  presented 

in  section  lILA.3.g,  Mercury 
S — See  development  of  standards  presented 
fn  section  in.A.2.d.  Halogenated 
Phenolics 
T — See  deveiopmeet  of  standards  presented 

in  iectkn  in.A.5.i.  Tbalhina 
U — See  developnnent  of  standarda  presented 

in  section  III.A J.e.  Chromium 
V — See  development  of  standards  presented 

in  section  I1I.A.S.L  Lead 
W — See  development  of  standards  presented 
in  section  in  A.5.h.  Silver 
8.  Chrificatioa  of  Applicability  of 
Treatment  Standards  to  Soitand  Debris. 
Soil  and  debris  contanimated  with 
wastes  subject  to  fhe  fand  disposal 
restrictions  are  likewise  subject  to  the 
restrictions.  Contaminated  soil  and 
debris  must  meet  the  promulgated 
treatment  standards  for  the 
contaminating  hazarijons  wastes  prior 
to  land  disposal. 

The  Agency  reahzes,  however,  there 
are  certain  probtems  associated  with 
regulating  hazardous  wastes  in  soil  and 
debris  matrices.  It  is  often  difficult  to 
determine  the  level  of  contaminant 
concentrations  found  in  soil  and  debris 
because  ft  may  be  difficult  to  obtain  a 
representative  sample  of  the  wa«te. 
Another  problem  is  posed  by  the  wide 
variety  c^  toil  and  debris  that  could  be 
subject  to  the  lend  disposal  restrictiaQS. 
In  the  case  of  debris,  the  size  ranges 
frons  dajFsized  particles  to  large 
contaminated  tanks  and  buildings. 
Therefore,  a  separate  rulemaking  is 
being  prepared  that  will  establish 
treatabibty  groups  and  treatment 
standards  for  contaminated  sail  and 
debris. 

Until  contaminated  soil  and  debri* 
can  be  better  organized  into  treatability 
groups,  alternate  treatment  standards 
for  these  wastes  can  be  established  as  • 
site-specific  variance  from  the  treatment 
standards  (see  53  FR  31221.  August  17. 
1988).  Categorizing  siich  waste 
according  to  type,  vt^ume,  form,  and 
coQtajBinant  concentration  poeea 
several  problens  best  resolved  on  a 
site-apccifk  basis.  To  be  granted  a  site- 
specific  vartance  from  the  trcatmcttl 
standard,  the  petitioner  must 
demonstrate  that  because  the  physical 
(or  chemical]  properties  erf  the  waste 
di^er  significantly  from  the  waste 
aaalyzed  in  developing  the  treatment 
standard,  the  waste  cannot  be  treated  to 
specified  levels  or  by  the  specified 
methods. 

A  particularly  difficult  pn>l;^cm  arises 
with  respect  to  scr^  metal 
coataminated  with  aoBie  listed  waales. 
When  BOAT  standards  for  these  listed 
wastes  limit  metal  concentrations  to 
relatively  low  leachabl^  levels  based  on 
stabilizatkm.  it  caa  be  ialeasihie  to 
achieve  these  standards,  in  some  cases. 


due  to  the  presence  of  metals  scrap  is 
the  waste  nixture.  Therefore,  EPA 
solicits  coBlnient  u  to  whether  these 
scrap  m^al/Usted  waste  mixtures 
should  be  exempt  from  BOAT  standards 
associated  with  the  listed  wastes  fcM* 
metal  contained  in  the  scrap  prior  to 
contamination  with  the  listed  waste. 
Any  comments  supporting  this  approach 
should  address  ttie  obvioos  difficulties 
in  demoir-trating  which  metals  were 
presHit  (and  at  what  concentrations)  in 
the  uncootamiaated  scrap.  We  also 
solicit  comment  on  whether  the 
definition  of  scrap  in  40  CFR  261.1 
provides  an  adequate  basis  for  the 
purposes  of  this  exemption. 

EPA  wishes  to  emphasize  that,  under 
this  scenario,  the  contaminated  scrap 
metal  would  remain  a  listed  hazardous 
waste  for  the  purposes  of  other  Subtitle 
C  requirements.  In  addition,  any  such 
scrap/listed  waste  mixture  that  exhibits 
a  hazardous  characteristic  (such  as  EP 
toxicity)  would  be  subject  to  the  BOAT 
standards  for  those  characteriatic 
wastes.  We  also  believe  that  the  dikitioo 
prohibition  properly  extends  to  this 
situation.  Unless  EPA  requires  that  the 
exemption  applies  only  scrap 
unavoidably  contaminated  with  tisted 
waste  (such  as  materials  generated  by 
remedial  clean-ups  or  discarded 
treatment  eqaipmeol  that  coDtained  the 
waste),  there  would  be  aa  obvious 
incentive  to  mix  scrap  with  listed 
wastes  that  have  BOAT  metal  staruiards 
to  avoid  the  need  to  comply  with  those 
standards.  Therefore,  EPA  intends  to 
restrict  the  exemption  to  scrap  metal 
that  (1)  has  been  uoavoidably 
contaminated  and  (2)  has  bad  all  listed 
waste  removed  by  rinsing  or  other 
demonstrated  decontamination 
techniques. 

EPA  requests  coEune&t  oo  whether  it 
should,  in  the  near  term,  establish 
specific  measures  for  "unavoidably 
contaminated"  and  "all  Usted  waste 
removed".  We  thiiJi  that  these  concepts 
will  prove  difBcalt  to  establish  in  the 
near  lerm,  and.  therefore,  expect  to 
leave  these  determinations  to  permit 
writers  to  establish  on  a  site-specific 
basis  in  waste  analysis  plans.  In  the 
longer  term,  however,  EPA  will  be 
developing  BOAT  standards  for 
contaminated  soil  and  debris  that  may 
welt  establish  the  proper  methods  of 
decontamioation.  Because  of  aa 
apparent  need  to  resolve  this  issue  on  a 
rapid  basis  to  avoid  impacting  needed 
remedial  cleasatpe  and  corrective 
actions.  EPA  today  is  rescheduling  the 
F006,  F007,  FOOa.  FQO»,  FOia  FOll.  and 
P012  standards  for  cachnium.  chioamna, 
lead,  nickeL  and  silver  to  the  "third 
third".  Thi*  reschedubng  applies  only  to 
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scrap  which  has  been  determined  to  be 
unavoidably  contaminated  and  to  no 
longer  contain  listed  waste.  Because  of 
the  urgent  need  for  action  and  specific 
statutory  language  exempting  such 
decisions  from  review,  we  do  not  intend 
to  solicit  comment  on  the  rescheduling 
and,  instead,  are  making  the  action 
effective  today.  The  effect  of  this 
rescheduling  is  to  provide  temporary 
relief  for  these  wastes  while  EPA 
considers  the  comments  on  these  issues. 

9.  Treatment  Standards  for  Lab  Packs. 
The  Agency  received  several  comments 
in  response  to  the  Second  Third 
proposed  rule  on  the  regulatory  status  of 
lab  packs.  The  commenters  stated  that 
lab  packs  are  typically  used  by  industry 
to  dispose  of  small  quantities  of 
commercial  chemical  products  (U  and  P 
wastes]  and  analytical  samples  that 
may  contain  F  and  K  wastes.  These  lab 
packs  may  contain  hundreds  of 
restricted  wastes,  and  the  applicable 
treatment  standards  (or  soft  hammer 
requirements  until  May  8, 1990)  must  be 
achieved  for  each  waste  code  contained 
in  the  lab  pack.  The  commenters  stated 
that  these  requirements  pose  an 
administrative  burden  that  is 
incommensurate  with  the  amount  of 
waste  land  disposed. 

In  the  Second  Third  final  rule  (54  FR 
28594).  the  Agency  restated  its  position 
that  all  restricted  wastes  placed  in  lab 
packs  and  land  disposed  must  comply 
with  the  land  disposal  restrictions. 
However,  the  Agency  solicited 
comments,  data,  and  specific 
suggestions  to  support  treatment  options 
for  lab  packs.  The  Agency  is  today 
proposing  an  approach  for  lab  packs 
that  establishes  alternate  treatment 
standards  expressed  as  technologies  for 
those  lab  packs  meeting  certain  criteria. 
Lab  packs  that  do  not  meet  these 
criteria  must  meet  the  applicable 
treatment  standard  for  each  waste 
contained  in  the  lab  pack.  The  Agency 
notes  that  the  proposed  approach  would 
not  be  mandatory  and  that  generators  of 
lab  packs  who  wish  to  comply  with  the 
current  implementation  of  the  land 
disposal  restrictions  regulatory 
frainework  as  it  applies  to  lab  packs 
would  be  free  to  do  so. 

The  approach  proposed  in  today's  rule 
establishes  incineration  as  the  alternate 
treatment  standard  for  lab  packs 
containing  certain  characteristic  waste 
and  listed  organic  hazardous  waste 
codes  only,  and  stabilization  for  lab 
packs  containing  certain  EP  toxic  metals 
only.  The  Agency  has  developed 
appendices  to  40  CFR  part  286  for  the 
purpose  of  identifying  waste  codes  and 
constituents  to  which  the  alternate 
treatment  standards  are  applicable. 


Appendix  IV  to  part  288  identifies  waste 
codes  that  may  be  included  in  an 
"organic  lab  pack."  Appendix  V  to  part 
268  lists  inorganic  constituents  that  may 
be  included  in  an  "inorganic  lab  pack." 
Where  lab  packs  contain  organic  or 
inorganic  waste  other  than  those 
specified  in  Appendix  IV  or  V  (including 
non-hazardous  waste),  or  where  organic 
and  inorganic  wastes  are  commingled  in 
a  lab  pack,  the  treatment  standards  and 
other  restrictions  for  each  waste  code  in 
the  lab  pack  must  be  achieved. 

The  Agency  believes  its  proposed 
approach,  although  narrowly  defined, 
provides  some  administrative  relief 
sought  by  the  commenters.  It  simplifies 
the  management  system  for  these 
wastes  because  owners/operators  will 
not  be  required  to  analyze  the  treatment 
residue  for  compliance  with  individual 
treatment  standards.  However, 
generators  must  continue  to  list  each 
waste  code  contained  in  the  lab  pack  on 
the  notification  form  according  to  the 
requirements  of  §  268.7.  Lab  packs  that 
are  treated  by  the  specified  technology 
may  be  disposed  of  in  SubtiUe  C 
facilities  without  further  testing  or 
analysis. 

Agency  data  indicate  that  organic 
constituents  can  be  effectively 
destroyed  by  incineration  in  well- 
designed,  well-operated  incinerators 
that  meet  the  requirements  of  part  264  or 
265  subpart  O.  For  example,  treatment 
standards  for  most  solvents,  dioxins. 
California  list  halogenated  organic 
compounds  (HOCs),  and  First,  Second, 
and  Third  Third  organic  wastes  are 
expressed  as  a  numerical  standard 
derived  from  incineration  of  the  waste. 
In  some  cases,  the  treatment  standard  is 
specified  as  incineration  (e.g.,  for  most 
California  list  HOCs).  Although  the 
Agency  lacks  specific  treatability  data 
for  lab  packs  containing  organic  waste, 
it  believes  that  incineration  of  organic 
lab  pack  waste  will  significantly  reduce 
the  risks  posed  by  land  disposal,  and 
simplify  the  management  of  these  small 
volume  wastes.  Therefore,  the  Agency  is 
proposing  to  specify  incineration  as  the 
treatment  standard  for  lab  packs 
containing  these  wastes. 

The  Agency  is  limiting  the 
applicability  of  this  alternate  standard 
for  organics  to  wastes  that  have  a 
promulgated  or  proposed  treatment 
standard  based  on  the  performance  of 
incineration,  or  where  incineration  only 
is  specified  as  the  treatment  standard. 
Appendix  IV  to  part  288  contains  a  list 
of  F,  K,  P,  and  U  wastes  and 
characteristic  wastes  that  meet  these 
criteria.  These  wastes  must  be 
incinerated  in  accordance  with  the 
requirements  of  part  264  subpart  O  and 


part  285  subpart  O.  Ignitable  and 
corrosive  wastes  may  be  included  in  the 
"organic  lab  pack"  provided  they 
comply  with  the  requirements  for 
incompatible  wastes  in  I  264.316(d)  or 
265.316(d).  Reactive  wastes  are 
excluded  from  placement  in  the  organic 
lab  pack.  These  wastes  remain  subject 
to  the  applicable  treatment  standards. 

The  Agency  is  proposing  to  include 
California  list  PCBs  and  dioxin- 
containing  waste  (F02O-F023,  F026-F028) 
in  the  "organic  lab  pack"  treatability 
group,  but  emphasizes  that  treatment  of 
these  wastes  requires  more  stringent 
performance  standards  than  wastes 
included  in  part  268  Appendix  IV  (i.e., 
dioxins  must  achieve  a  destruction  and 
removal  efficiency  of  99.9999  percent 
and  PCBs  must  meet  the  technical 
standards  in  40  CFR  761.70).  Where 
generators  choose  to  commingle  one  or 
both  of  these  wastes  with  "organic  lab 
pack"  waste  listed  in  Appendix  IV,  the 
entire  lab  pack  must  be  incinerated  to 
meet  the  more  stringent  standard.  For 
example,  a  lab  pack  containing  dioxin- 
containing  waste,  California  list  PCBs, 
and  Appendix  IV  waste  must  be 
incinerated  according  to  the  technical 
standards  of  40  CFR  761.70  and  the 
applicable  requirements  of  parts  264, 
285,  and  266  (including  all  applicable 
performance  standards  for  dioxin- 
containing  waste). 

The  Agency  recognizes  that 
generators  may  also  dispose  of 
inorganic  (metals-bearing)  wastes  in  lab 
packs.  Therefore,  the  Agency  is 
proposing  an  alternate  treatment 
standard  of  stabilization  for  the 
following  EP  toxic  metals  listed  in 
Appendix  V  to  part  268:  barium, 
cadmium,  lead,  silver,  and  trivalent 
chromium.  The  Agency  believes  that 
stabilization  of  these  metals  that  are 
removed  from  the  vials  and  lab  packs 
can  be  accomplished  using  Portland 
cement  in  a  20  percent  binder-to-waste 
ratio  (by  weight).  The  Agency  believes 
this  to  be  a  demonstrated  and  available 
technology  for  these  constituents.  The 
Agency  would  like  to  allow  other 
stabilizing  agents  that  are  "equivalent" 
to  Portland  cement  to  also  be  used,  but 
has  been  unable  to  develop  a  method  of 
demonstrating  equivalence  that  does  not 
involve  review  and  approval.  The 
Agency  is  soliciting  suggestions  for 
demonstrating  such  equivalence.  The 
Agency,  therefore,  is  proposing  a 
treatment  standard  of  stabilization  (i.e., 
the  wastes  must  be  removed  from  the 
containers  and  stabilized),  performed  in 
the  manner  described  above,  for  lab 
packs  containing  only  those  inorganic 
constituents  specified  in  Appendix  V  to 
part  268  (i.e.,  "inorganic  lab  packs"). 
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In  cases  where  non-hazardous  wastes 
are  commingled  with  Appendix  V 
inorganic  constituents  prior  to 
stabilization,  the  lab  pack  is  ineligible 
for  the  alternate  treatment  standard  due 
to  possible  interferences  caused  by 
these  non-hazardous  constituents.  The 
alternate  treatment  standard  for 
"inorganic  lab  packs"  is  not  applicable 
where  generators  or  owners/operators 
commingle  "inorganic  lab  pack"  waste 
with  wastes  listed  in  part  268  Appendix 
IV,  dioxin-containing  waste,  PCBs,  or 
other  wastes. 

The  Agency  is  not  establishing  an 
alternate  treatment  standard  expressed 
as  a  specified  technology  for  lab  packs 
containing  the  remaining  EP  toxic 
metals  (i.e.,  arsenic,  selenium,  mercury, 
and  hexavalent  chromium)  because  of 
concern  regarding  the  successful 
stabilization  of  these  inorganic 
constituents.  Agency  data  indicate  that 
there  is  difficulty  in  stabilizing  these 
constituents,  and  a  TCLP  analysis  is 
necessary  to  verify  the  results.  In  cases 
where  the  Agency  specifies  a  technology 
as  the  treatment  standard,  however, 
treatment  using  the  specified  technology 
satisfies  the  land  disposal  restriction 
requirements,  and  analysis  of  the 
treatment  residues  is  not  required. 
ConsequenUy,  lab  packs  containing 
constituents  other  than  those  specified 
in  Appendix  V  to  part  268  must  comply 
with  the  treatment  standards  for  each  of 
the  restricted  wastes  included  in  the  lab 
pack. 

The  Agency's  proposed  alternate 
treatment  standards  for  lab  packs 
applies  only  if  the  following  conditions 
are  met: 

(1)  The  lab  pack  contains  only  organic 
hazardous  waste  codes,  the  waste  codes 
are  listed  in  Appendix  IV  to  part  268, 
and  the  "organic  lab  pack"  is 
incinerated  according  to  the  provisions 
in  part  264  or  265  subpart  O;  or 

(2)  The  lab  pack  contains  only 
inorganic  constituents  listed  in 
Appendix  V  to  part  268,  and  the 
"inorganic  lab  pack"  is  stabilized  with 
Portland  cement  in  a  20  percent  binder- 
to-waste  ratio  by  weight.  Again,  the 
Agency  is  aware  that  equivalent 
technologies  to  Portland  cement 
stabilization  exist.  Therefore,  the 
Agency  is  soliciting  comment  on 
methods  for  establishing  equivalency 
that  are  short  of  estabUshing  a  variance 
procedure. 

Lab  packs  that  contain  PCBs  or 
dioxin-containing  wastes  must  continue 
to  meet  the  applicable  treatment 
standards  for  these  wastes.  Examples 
are  provided  for  clarification: 

(1)  A  lab  pack  that  contains  only 
dioxin-containing  waste  (F020-23  and 


F026-28)  or  a  mixture  of  dioxin- 
containing  waste  and  organic  hazardous 
waste  codes  listed  in  Appendix  IV  to 
part  268  must  be  incinerated  according 
to  the  provisions  in  part  264  or  265 
subpart  O  (including  the  applicable 
performance  standards  for  dioxin- 
containing  waste). 

(2)  A  lab  pack  containing  California 
list  PCBs  and  dioxin-containing  waste 
must  be  incinerated  according  to  the 
technical  standards  of  40  CFR  761.70 
and  the  applicable  standards  of  parts 
264,  265.  and  266  (including  the 
performance  standards  for  dioxin- 
containing  waste). 

Generators  or  owners/operators  who 
dispose  of  hazardous  organic  waste 
according  to  the  provisions  in  today's 
proposed  rule  must  also  meet  the 
requirements  for  lab  packs  specified  in 
§§  264.316  and  265.316,  whichever  is 
applicable.  Such  persons  must  also 
comply  with  the  notification, 
certification,  and  recordkeeping 
requirements  of  §  268.7.  The  Agency  is 
continuing  to  require  generators  to  list 
each  hazardous  waste  code  on  the 
notification  form  according  to  the 
requirements  in  §  268.7.  The  Agency  is 
also  proposing  to  require  generators  to 
certify  that  organic  and  inorganic  lab 
packs  destined  for  treatment  as 
described  in  today's  notice  contain  only 
the  applicable  waste  codes  or 
constituents  listed  in  Appendix  IV  or 
Appendix  V,  whichever  is  applicable. 
The  Agency  emphasizes  that  lab  packs 
containing  wastes  other  than  those 
listed  in  Appendix  IV  or  Appendix  V  to 
part  268,  including  nonhazardous 
wastes,  are  excluded  from  the  alternate 
treatment  standards  for  lab  packs 
proposed  in  today's  rule. 

The  Agency  is  requesting  comments 
on  all  aspects  of  its  proposed  approach 
for  lab  packs. 

III.B  Capacity  Determinations 

1.  Determination  of  Alternative 
Capacity  and  Effective  Dates  for 
Surface  Land-Disposed  Wastes 

a.  Total  Quantity  of  Land-Disposed 
Wastes 

The  capacity  analyses  for  wastes  for 
which  EPA  is  today  proposing  treatment 
standards  were  conducted  using  the 
National  Survey  of  Hazardous  Waste 
Treatment,  Storage,  Disposal,  and 
Recycling  Facilities  (the  TSDR  Survey). 
EPA  conducted  the  TSDR  Survey  during 
1987  and  eariy  1968  to  obtain 
comprehensive  data  on  the  nation's 
capacity  for  managing  hazardous  waste 
and  on  the  volumes  of  hazardous  waste 


being  disposed  of  in  or  on  the  land  (i.e., 
land  disposal).  Survey  data  are  part  of 
the  record  for  this  proposed  rule. 

Other  major  sources  of  data  include 
the  National  Survey  of  Hazardous 
Waste  Generators,  conducted  by  EPA 
during  1988  and  1989.  It  includes  data  on 
waste  generation,  waste 
characterization,  and  hazardous  waste 
treatment  capacity  in  units  exempt  from 
RCRA  permitting.  These  data  are  used 
to  support  this  proposal  and  are  part  of 
the  record  for  this  proposed  rule. 

For  mixed  RCRA/radioactive  wastes, 
EPA  has  used  data  supplied  by  the  U.S. 
Department  of  Energy.  State  and  State 
compact  low-level  radioactive  waste 
survey  data  were  also  used,  as  were 
data  summaries  in  several  overview 
reports  on  mixed  radioactive  waste. 
The  various  land  disposal  methods 
used  in  1986  and  the  quantities  of  waste 
they  handled  (excluding  mixed 
radioactive  wastes)  are  presented  in 
Table  III.B.l.(a).  The  data  indicated  that 
about  5,566  million  gallons  of  the  wastes 
for  which  standards  are  proposed  today 
were  disposed  of  in  or  on  the  land.  This 
estimate  includes  less  than  1  million 
gallons  of  wastes  that  were  stored  in 
surface  impoundments  and  76  million 
that  were  stored  in  waste  piles.  These 
stored  wastes  will  eventually  be  treated, 
recycled,  or  permanently  disposed  of  in 
other  units.  To  avoid  double  counting. 
the  volumes  of  wastes  reported  as  being 
stored  in  surface  impoundments  or 
waste  piles  have  not  been  included  in 
the  volumes  of  wastes  requiring 
alternative  treatment.  Furthermore,  this 
rule  proposes  prohibitions  on  the 
placement  of  wastes  affected  by  this 
rule  in  waste  piles  or  surface 
impoundments  for  storage. 

EPA  estimates  that  about  11  million 
gallons  of  treatment  residuals  from 
minimum  technology  impoundments  or 
from  impoundments  that  were  replaced 
by  a  tank  (e.g.,  standard  cement,  steel 
tanks,  or  filter  presses)  will  require 
alternative  treatment.  EPA  assumes  that 
this  waste  is  now  being  sent  off-site  for 
treatment.  Consequently,  this  amount  is 
included  as  treatment  capacity  required 
in  today's  rule. 

In  addition.  29  million  gallons  of 
wastes  were  treated  in  waste  piles,  20 
million  gallons  were  disposed  of  in 
surface  impoundments,  246  million 
gallons  were  disposed  of  in  land 
treatment  units  or  landfills,  and  5,184 
million  gallons  were  injected 
underground.  All  of  these  wastes  will 
require  alternative  treatment  capacity. 
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Table  IH.B.i.(a)  Volume  of  Wastes  by 
Land  Disposal  Method  for  Which 
Standards  Are  Being  Proposed 

[MHIions  of  gsNons/yBflf] 


Land  disposal  method 


Storage: 

Waste  piles 

Surface  impoundnienCs.. 
Treatment 

Waste  piles. 

Surface  impourxlments.. 
Disposal: 

Landfills.. - 

Land  Iraatment ..._ 

Surface  impoundments.. 

Undecground  Injoctad..— 


Total 


Vol- 
ume 


76 
<1 

29 

11 

240 

6 

20 

5.1 84 


5.566 


EPA  notes,  however,  that  the  TSDR 
survey  may  overstate  demand  for 
treatment  capacity  for  wastewaters  that 
were  treated  or  disposed  in  surface 
impoundments  at  the  time  of  the  survey 
(1987  and  early  1988).  This  is  because 
such  impoundments  must  now  be 
retrofitted  to  meet  minimum  technology 
requirements,  or  taken  out  of  service,  as 
a  result  of  RCRA  section  3005(j).  If  the 
impoundment  continues  to  operate  after 
being  retrofitted,  it  would  be  a  section 
3005{j)(ll]  impoundment  if  the 
wastewaters  are  treated  and  residues 
are  removed  annually.  Wastewaters 
that  are  not  treated  or  disposed  in 
surface  disposal  units,  or  that  are 
treated  in  section  3005(j)(ll) 
impoundments,  do  not  create  any 
demand  for  alternative  treatment 
capacity.  Thus,  the  Agency  solicits 
comment  on  what  wastewaters 
currently  disposed  of  in  surface  imits  do 
require  alternative  treatment  capacity. 
Based  on  the  above  analysis,  EPA 
beheves  that  the  volume  is  low  and  that, 
as  a  result,  no  capacity  variance 
ordinarily  is  required  for  wastewaters 
destined  for  surface  disposal.  (This 
discussion  obviously  does  not  apply  for 
wastewaters  destined  for  deepwell 
disposal.) 

There  is  one  exception  to  the 
discussion  in  the  preceding  paragraph. 
This  involves  wastewaters  that  exhibit  a 
characteristic  of  hazardous  waste  but 
that  are  diluted  before  they  reach 
surface  disposal  units.  As  discussed  in 
detail  in  section  III.C  below,  EPA 
believes  that  such  dilution  normally  is 
impermissible  (although  the  Agency  is 
sohciting  comment  on  the  issue).  As  a 
result,  these  wastes  may  require 
alternative  treatment  capacity  and  the 
volumes  of  these  wastes  would  likely 
not  be  reflected  in  the  TSDR  survey 
(because  the  waste  would  not  exhibit  a 
characteristic  by  the  time  it  reaches  a 


surface  disposal  unit).  EPA  solicits 
comment  on  the  volumes  of  wastes 
potentially  affected  by  this 
interpretation  and  whether  a  national 
capacity  variance  would  be  required  for 
such  wastes.  (Readers  should  be  aware, 
however,  of  potential  implications  of  the 
California  list  prohibitions  for 
characteristic  wastes  receiving  a 
national  capacity  variance.  See  the 
discussion  in  section  III.M  below.) 

EPA  is  also  requesting  comments  on 
the  quantity  of  P  and  U  RCRA  waste 
codes  currently  being  disposed  of  in 
deepwells.  The  TSDR  Survey  data 
include  some  large  volume  waste 
streams  containing  P  and  U  RCRA 
codes.  However.  P  and  U  wastes  are  by 
definition  discarded  off-specification 
products  or  residues  and  are  usually 
generated  in  small  volumes.  Facilities 
disposing  of  these  large  volume  waste 
streams  in  deepwells  have  indicated 
that  small  volumes  of  U  and  P  wastes 
were  mixed  with  large  volumes  of  other 
wastes.  However,  the  facilities  were  not 
able  to  provide  a  specific  volume  for  the 
deepwell-disposed  P  and  U  wastes. 
Since  the  facilities  generally  described 
the  volume  of  U  and  P  wastes  deepwell- 
disposed  as  "very  small".  EPA  has 
assumed  for  the  analysis  of  alternative 
treatment  capacity  that  the  volume  of  P 
and  U  wastes  needing  alternative 
capacity  is  less  than  100.000  gallons; 
therefore.  EPA  is  not  proposing  to  grant 
a  national  variance  to  P  and  U  wastes 
that  are  deepwell-disposed.  EPA 
requests  information  of  the  generation 
and  management  of  P  and  U  wastes, 
especially  on  the  disposal  of  P  and  U 
wastes  in  deepwells.  EPA  also  requests 
comments  on  the  assumption  that  the 
volume  of  P  and  U  wastes  being 
deepwell-disposed  are  less  than  lOO.OOO 
gallons. 

The  following  sections  provide  a 
summary  of  the  capacity  analysis  for  the 
proposed  rule;  the  detailed  analyses  are 
presented  in  the  background  document, 
and  all  data  are  included  in  the  public 
docket. 

b.  Required  Alternative  Capacity  for 
Surface  Land-Disposed  Wastes 

EPA  assessed  the  requirements 
resulting  from  today's  proposed  rule  for 
alternative  treatment  capacity  for 
surface  land-disposed  wastes.  Using 
primarily  the  TSDR  and  Generator 
Survey  data,  EPA  first  characterized  the 
volumes  of  wastes  for  which  treatment 
standards  are  being  established.  Waste 
streams  were  characterized  on  the  basis 
of  land  disposal  method,  waste  code, 
physical  and  chemical  form,  and  waste 
characterization  data.  Using  this 
information,  EPA  placed  the  wastes  in 


treatability  groups  identifying  applicable 
treatment  technologies.  The  waste 
volume  were  then  summed  by 
treatability  group  to  determine  the 
amount  and  type  of  alternative 
treatment  capacity  that  would  be 
required  when  owners  or  operators 
comply  with  the  land  disposal 
restrictions  being  proposed  today. 

Based  on  this  analysis.  EPA  estimates 
that  today's  proposal  could  aH^ect  about 
5,556  million  gallons  of  wastes  that  are 
landdisposed  annually.  This  total 
includes  wastes  that  were  stored  only, 
that  already  meet  BDAT,  or  that  can  be 
treated  on-site.  Consequently,  only 
about  5,411  million  gallons  will  require 
alternative  treatment  capacity.  Of  this 
total,  286  million  gallons  were  surface- 
disposed  (i.e.,  excluding  underground 
injection),  and  the  remaining  5,184 
million  gallons  were  underground 
injected.  (See  section  2  for 
determinations  of  alternative  capacity 
and  effective  dates  for  wastes  injected 
underground.)  EPA  estimates  that 
treatment  of  these  wastes  will  generate 
approximately  48  million  gallons  of 
residuals  requiring  treatment  before 
land  disposal. 

In  addition,  EPA  realizes  that 
petroleum-refining  wastes  (K048,  K049, 
K050,  K051,  and  K052  wastes)  will 
increase  demand  for  capacity.  The  two- 
year  capacity  variance  that  was  granted 
to  petroleum  refining  wastes  in  the  First 
Third  rule  will  expire  on  August  8, 1990, 
three  months  after  the  promulgation  of 
the  Third  Third  rule.  The  best 
demonstrated  available  technology 
(BDAT)  standard  for  these  wastes  is 
based  on  sludge  incineration  followed 
by  stabilization  of  the  ash,  or  on  solvent 
extraction  and  stabilization  of  the 
residuals.  EPA  anticipates  that  available 
capacity  for  these  technologies  may  be 
insufficient  for  handling  the  total  volume 
of  K048-K052  land-disposed  wastes. 
Thus,  EPA  is  requesting  comments  on 
current  generation  and  management 
practices,  industries'  plans  for  treating 
and  disposing  of  K048-K052  wastes,  and 
the  quantities  of  K048-K052  wastes 
disposed  of  based  on  current  and 
planned  management  practices.  EPA 
will  analyze  this  information  to  estimate 
the  impact  of  K04&-K052  wastes  on 
available  capacity  after  August  8,  1990. 

The  volumes  of  surface-disposed 
wastes  that  require  alternative 
commercial  treatment  and/or  recycling 
capacity  are  presented  in  Table 
III.B.l.(b).  This  table  does  not  include 
wastes  that  can  be  treated  on-site  by  the 
generator,  nor  does  it  contain  volumes 
of  mixed  radioactive  wastes. 

As  explained  in  section  III.A  of  this 
preamble,  EPA  is  proposing  treatment 
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standards  expressed  eHhet  as 
concentration  limits  based  on  the 
performance  of  the  BDAT.  or  as  a 
specific  treatment  technology.  When  a 
treatment  standard  is  expressed  as  a 
concentration  limit,  a  specific  treatment 
method  is  not  required  to  achieve  that 
concentration  level.  However,  the  BDAT 
(and  technologies  that  EPA  finds 
perform  comparably),  as  discussed  in 
section  lllA..,  were  used  as  the  basis  for 
determining  available  capacity.  When 
the  treatment  standard  is  expressed  as  a 
specific  technology  (rather  than  a 
concentration  limit),  that  technology 
must  be  used. 

Table  lll.B.l.(b)  Required  Alternative 
Commercial  Treatment/Recycling 
Capacity  for  Surface-Disposed 
Wastes 

[Million  gallons/yearl 


Waste  code 

Capacity 

required  for 

surlace- 

disposed 

wastes 

First  Third  Code 

F006 — 

F019 „ 

5.1 
4.9 

K004 

0.1 

KOI  7 

<0.1 

K021 - 

<0.1 

K031 - 

K035 _ 

K071 

0.6 



<0.1 
59 

K073 

K084 

Koes _ 

• — •— 

<o.i 

0.2 
<;01 

K106 

0.5 

P001 

<01 

P004 

P005 



<0.1 
<01 

P010 

P011 

<0.1 
<0.1 

P012 - 

<0.1 

P015 

<0.1 

P018 

<0.1 

P020 _ 

<01 

P037 

<01 

P048 

<0.1 

P050 

P058 

P059 

P069 

, 

<0.1 

<o.i 

<0.1 
<0.1 

P070 

P081 

<0.1 
<0.1 

P087 

P092 

P105 

- 

<0.1 
<0.1 
<0.1 

P108 - 

P115 

P120 

»...« » M.M.»».««^...k. 

> - 4.« 

<0.1 
<0.1 
<0.1 

P123 , 

<0.1 

U007 

<0.1 

U009 

U010 

•■ 

<0.1 
<0.1 

U012 

<0.1 

U019 

<0.1 

U022 

U029 

U031 

- 

<0.1 
<0.1 
<0.1 

U036 

<0.1 

U037 

U043...._ 
U044....„ 
U050....- 

~ 

<0.1 
<0.1 
<0.1 
<0.1 

Table  ll(.B.l.(b)  Required  Alternative 
Commercial  Treatment/Recycling 
Capacity  for  Surface-Disposed 
Wastes— Continued 

[MiHion  gallons/year] 


Waste  code 


U051. 
U061. 
U066. 

IW67 

U077 

U078 

U103 

U105 

U108 

U122 

U129 

U133 

U134 

U151 

U154 

U158 

U159 

U177 

U180 

U185 

U188 

U192 

U209 

U210 

U211 

U219 „, 

U220 „. 

U226 

U227 „_ 

U228 

U237. 
U238.... 
U248.... 
U249.... 


Capacity 

reqwradfor 

surface- 


wastes 


Secorxl  Third  Code 

F024 

K105 

P002. 

P003. 

P014. 

P066. 

P067. 

U002.. 

U003.. 

U005... 

U008... 

U014... 

U021... 

U032.. 

U047 „.. 

U057 

U070 „.. 

U073 

U080 

U083 

U092 

U093 

U101 

U106 „ 

U109 

U114 „.. 

U116 

U119 „. 

U127 

U131 „.... 

U140 

U142 

U144 

U146 

U147....J 


0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 

0.3 
<0.1 
<0.1 
<0.1 
<0.1 

0J3 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 

0.1 

<ai 
a? 
<o.i 
<o.i 
<o.i 
<o.i 

<0.1 

<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
2.7 

<ai 

<0.1 
<0.1 

<ai 
<o.i 
<o.i 

<0.1 
<0.1 
<0.1 
<0.1 
0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 


Table  llt.B.l.(b)  Required  Alternative 
Commercial  Treatment/Recycling 
Capacity  for  Surface-Disposed 
Wastes— Continued 

[Million  geHons/year] 


Waste  code 


U149.. 
U161. 

U162 ™ 

U165 

U169 

U170 ... 

U196 

u2oe.. 

U213 — 

U214 

U217 

U218 

U239 

U244 „.... 

Third  Third  Code 

D001 

D002 

D003 

D004 

D005 

D006.. 
D007.. 
0008... 
D009... 
D010... 
D011... 
D012... 

D013 

D014 

0015 

ooip... 


0017 

K002 

K003._ 

K005. ...... 

K006.. 

K069 

K083 

P006 

P022 

P024. 

P028. 

P031. 

P047. 

P051. 

P064. 

P073. 

P075 

P077 

poes 

P093..., 
P119... 
U001 .... 
U004... 
U006.- 
U017... 

U030 

U039 ~ 

U048.... 

U052.... 

U055  ... 

U056.... 

U071. 

U072.. 

U075.. 

U076.. 

U079 

U081 

0062 _ 

U112 


Capacity 
requirad  kx 


wastes 


<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
<0.l 
<0.1 
<0.1 
<0.1 
<0.1 
<0.1 
0.2 
<0.1 

19.7 

25.6 

9.2 

12.8 

16.4 

16.3 

117.0 

73.0 

4.0 

Z.Q 

2.5 

0.5 

0.4 

1.9 

<0.1 

0.2 

0.4 

0.2 

0.2 

0.1 

0.2 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<01 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<01 

<01 

<0.1 

<0.1 

<0.1 

0.2 

<0.1 

<0.1 

0.2 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 
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TaWe  III. B.I. (b)  Required  Alternative 
Commercial    Treatment/Recycling 

CAPAOTY       for       SURfACE-DlSPOSED 

Wastes— Continued 

(MiKon  gallons/year] 


Waste  code 

Capacity 
required  lor 
surface- 
disposed 
wastes 

U117 _ „ 

U1 18 _ 

<0.1 
<0.1 

U120 

<0.1 

U121 . 

U1 23 

U12S 

<0.1 
<0.1 
<0.1 

U126 ..     .    

<01 

(I14A 

<01 

IllfW 

<01 

1I1«7 

<01 

lllfti 

<01 

IMR2 

<01 

U201 __      

<01 

U202 _.     .„    

U204 

U225 

U234 

U240 «. 

<0.1 
<0.1 
<0.1 
<0.1 
<01 

U247 „ 

Leachate....- 

<0.1 
34.5 

The  TSDR  Survey  contains  data  on 
specific  treatment  processes  at  facilities. 
The  data  enable  EPA  to  identify  specific 
BOAT  treatment  (and  treatment  that 
EPA  has  determined  performs 
comparably)  in  its  assessment  of  both 
off-site  and  on  site  capacity.  Therefore. 
EPA  believes  that  the  capacity  identified 
as  available  for  a  specific  treatment 
technology  will  be  capable  of  meeting 
the  BOAT  standard,  which  has  been 
developed  such  that  a  well-designed  and 
well-operated  BOAT  treatment  process 
should  be  capable  of  meeting  it. 

EPA  is  concerned  that  there  may  be 
insufficient  incineration  capacity  to 
treat  the  sludge  and  solid  hazardous 
wastes  that  must  be  incinerated  to  meet 
BOAT  standards.  To  establish  criteria 
for  differentiating  between  a  liquid  and 
a  solid  waste  as  it  pertains  to  the 
adequacy  of  existing  incineration 
capacity,  EPA  examined  the  way  in 
which  these  materials  are  fed  into 


combustion  systems.  Solids  are  typically 
fed  in  a  containerized  form  or  through 
an  auger  system.  Liquids  are  atomized 
and  fed  through  burners  or  nozzles 
(sometimes  referred  to  as  feed  guns). 
Some  facilities  bum  sludges  that  are  not 
handled  as  either  solids  or  liquids  in  the 
conventional  feed  mechanisms 
mentioned  above.  Sludges  are  typically 
fed  to  an  incinerator  by  pumping  them 
through  a  lance  (i.e..  essentially  an 
open-ended  pipe). 

EPA  considers  sludges  to  be  solids  in 
the  context  of  the  adequacy  of  existing 
incineration  capacity.  Sludges  are 
pumpable  but  generally  not  atomizable. 
As  such,  the  key  to  differentiating 
between  solid  and  liquid  feed  materials 
is  whether  or  not  the  feed  material  can 
be  atomized. 

The  Agency  believes  that  viscosity  of 
the  waste  can  be  used  to  determine  if  it 
can  be  atomized.  Wastes  with  a 
viscosity  of  greater  than  1500  to  2500 
centipoise  are  generally  considered  too 
viscous  to  be  atomized.  Given  that  a 
waste  with  high  viscosity  can  be 
blended  with  a  waste  with  low  viscosity 
so  that  the  mixture  can  be  atomized,  the 
Agency  is  proposing  a  viscosity 
representing  the  high  end  of  the  range — 
2500  centipoise — to  identify  "non-liquid" 
waste  (i.e..  wastes  that  cannot  be 
atomized). 

The  Agency  considered  other  criteria 
for  distinguishing  between  liquid  and 
solid  wastes  with  respect  to  how  wastes 
are  fed  into  incinerators.  Criteria  such 
as  solids  content,  particle  size,  and  salt 
content  of  the  waste  were  considered 
but  ultimately  rejected.  Although  the 
Agency  recognizes  that  these  waste 
parameters  are  important  factors  in 
incinerator  design  and  operation,  we 
believe  that  viscosity  alone  is  an 
adequate  parameter  for  the  purpose  at 
hand.  EPA  requests  comments  on  this 
approach  for  differentiating  between  a 
liquid  and  a  solid  waste  as  it  pertains  to 
the  adequacy  of  existing  incineration 
capacity. 

With  respect  to  variances  based  on 
lack  of  solids  incineration  capacity,  EPA 


is  only  proposing  to  grant  national 
capacity  variances  for  non-atomizable 
solids  (as  defined  above).  Thus,  for  this 
purpose,  EPA  is  proposing  to  further 
subcategorize  the  wastewater  and 
nonwastewater  treatability  groups  that 
are  used  as  the  basis  for  treatment 
standards.  Only  the  nonatomizable 
nonwastewaters  would  receive  the 
variance.  This  is  because  (for  most 
waste  codes)  there  is  ample  treatment 
capacity  in  liquid  injection  furnaces,  and 
in  boilers  and  industrial  furnaces,  for 
atomizable  nonwastewaters.  EPA 
realizes  that  this  approach  is  different 
from  and  more  sophisticated  than  that 
utilized  in  previous  rulemakings. 
However,  there  is  clearly  no  reason  to 
grant  national  capacity  variances  when 
EPA  can  define  a  reasonable 
subcategory  for  prohibited  wastes  for 
which  there  exists  treatment  capacity, 

c.  Capacity  Currently  Available  and 
Effective  Dates 

Table  III.B.l.(c)  presents  an  estimate 
of  the  volumes  of  wastes  that  will 
require  alternative  treatment  before 
land  disposal  to  comply  with  the 
standards  proposed  today.  The  amount 
of  capacity  that  is  available  at 
commercial  facilities  in  each  case  is  also 
presented.  Available  capacity  is  equal 
to  the  specific  treatment  system's 
maximum  capacity  minus  the  amount 
used  in  1986;  available  capacity  was 
calculated  using  the  TSDR  Survey  data. 
In  addition,  the  available  capacity 
presented  in  this  section  was  adjusted 
to  account  for  wastes  previously 
restricted  from  land  disposal  by 
subtracting  the  capacity  required  for 
land-disposed  solvent  wastes,  First 
Third  wastes,  and  Second  Third  wastes. 

In  general.  Table  III.B.l.(c)  indicates 
that  there  is  inadequate  capacity  for 
certain  technologies:  combustion  of 
sludges  and  solids,  mercury  retorting, 
thermal  recovery,  vitrification,  and  wet- 
air  oxidation.  EPA  requests  information 
on  available  treatment  capacity  for 
these  specific  treatments. 


Table  III.B.1.(c)  Required  Alternative  Commercial  Treatment  (Including  Recycung)  Capacity  for  Surface  Land- 
Disposed  Wastes 

[Millions  of  gallons/yr.] 


Tectitwlogy 


Alkalirie  CWonnatioo 

AUtakne  Chlonrwtioo  and  by  Chemtcal  Precipitation . 

Bioiogical  and  Cartxxi  Adsorption 

Caitwn  Adsorption  ar>d  'CtwrrHcat  PrecipitatWn 

Cfiemicai  Oxidation  and  Chemcai  Preopitation 

(>ie«nical  Preopitation 

Ctwomiurr  Reduction  artd  Cherntcal  Precipitation.. 

Comt)ustion  of  Aiorngable  Liquids. 

Comtoustion  of  Sludge/ SoWs _ _ 


Available 

Required 

\/a 

vai 

capacity 

capaoty 

2 

<10 

No. 

11 

4.6 

No. 

6 

10 

No. 

41 

<10 

No. 

29 

69 

No. 

364 

255 

No. 

79 

66.5 

No. 

249 

16.3 

No. 

4 

52.7 

Yes. 

II 
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Table  llt.B.I.(c)  Required  Alternative  Commercial  Treatment  (Including  Recycling)  Capacity  for  Surface  Land- 
Disposed  Wastes— Continued 

1 1  [MMont  of  gaNons/yr-l 


Technology 


capaorty 


Reouirad 
capacity 


Mercury  RetorSng —      ., — 

Neutralization... .„_..™_™.„__„™_..._.™...»____~._™„™._.— _._..—. 

Secondary  Smelting 

Stabilization 

Thermal  Recovery 

Treatment  of  Reactives  and  Chronwim  reduction  and  Chemical  Precipitalnn. 

Vitrification '. ~ 

Wet-Air  Oxidation 


Wet-Ar  Oxidilion  and  Caft>on  Adsorption  and  Chemical  Precipitation. 

Wet-Air  Oxidation  and  Chemical  Precipitation — _ 

Wet-Air  Oxidation  ar»d  Chromium  Reduction 


<10 

96 

37 

479 

0 

2 

0 

<1.0 

<1.0 

<1.0 

<1.0 


88 

22.0 

1.7 

134.5 

<10 

19 

2.50 

6.1 

<10 

<1.0 

<10 


Yes. 

Na 

Na 

Na 

Yet. 

Na 

Ym. 

Yes. 

Ite. 

No. 

No. 


For  combustion  of  sludges  and  solids, 
there  is  not  available  capacity  for  DOOI 
sludges  and  solids  or  for  leachate 
sludges  and  solids.  However,  there  is 
adequate  capacity  for  all  other  wastes 
needing  combustion  of  sludges  and 
solids.  For  mercury  retorting,  there  is  not 
adequate  capacity  for  D009,  K071,  KlOG, 
and  U151.  However  there  is  adequate 
capacity  for  other  wastes  needing  this 
technology.  Also,  for  wet-air  oxidation, 
there  is  not  enough  capacity  for  F019. 


but  there  is  adequate  capacity  for  other 
wastes  needing  this  tedmology. 

It  is  important  to  note  that  some  of  the 
wastes,  because  of  their  actual  physical 
form,  cannot  be  treated  to  meet 
standards  simply  by  using  the 
technology  identified  as  BDAT.  These 
wastes  must  be  treated  through  several 
steps,  called  a  treatment  train.  EPA 
assumes  that  the  resultant  residuals  will 
also  need  to  be  treated  using  alternative 
technologies  before  land  disposal: 
therefore,  the  total  volumes  reported 


were  assigned  to  appropriate 
technologies. 

The  following  sections  discuss  the 
results  of  the  individual  capacity 
analyses  and  effective  dates  for  each 
waste  code  included  in  today's  proposal. 
Table  III.B.l.(d)  summarizes  all  the 
surface-disposed  wastes  for  which  EPA 
is  proposing  to  grant  a  two-year 
variance.  The  detailed  basis  for  the 
Agency's  conclusions,  however,  are  set 
forth  in  the  capacity  background 
document  for  this  proposal. 


Table  HI.B.I.(d)  Summary  of  Proposed  Two- Year  National  Capactty  Variance  for  Surface  Land-Disposed  Wastes 


Required  altemativa  treatment  technology 


Combustion  of  Studge/SoMs  (i.e.,  non-atomizable  wastes) - 
Mercury  Retorting _ — 


Thermal  Recovery.. 


Vitrification .._ 


Waste  code 


» 0001 

* Leachate- 
D009 


K071. 
K106. 
P065_ 


P092- 
U151. 


*0006. 

P015_ 
P073._ 
P087_.. 
D004.™ 
D010.... 
K031~- 
K0e4.-. 
K101_. 
K102._ 
P010.... 
P011-_ 
P012.-. 
P036  — 


P038. 


P103. 
P114. 
U136. 


Wet-Air  Oxidation. 


U204. 
U205. 
F019.. 


PhysKaitorm 


Nunwastewaisr. 
Nonwastewater. 
Nonwastewater. 
Nonwastewalar, 
Nonwastewaiar. 
huimaaluwlaf. 


ftionwastewater. 
Nonwastewater. 


Nonwastewater. 
Nonwastewalar. 


■  D001  (Ignitables  Liquids  Mixed  with  Sludges  and  SoMs). 

■  MuNhaource  Leachate. 

■  D006  (Cadmium  Batteries). 


(1)  Halogenated  organic  wastes.  This 
treatability  group  includes  halogenated 
aliphatics,  halogenated  pesticides  and 


chlorobenzenes,  halogenated  phenolics, 
brominated  organics,  and  miscellaneous 
halogenated  organics.  These  treatability 


groups  will  require  the  following 
technologies:  incineration;  incineration 
and  stabilization;  stabilization;  and  wet- 
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air  oxidation  or  chemical  oxidation  and 
carbon  adsorption.  Sufficient  capacity 
exists  for  treatment  of  the  halogenated 
organic  wastes  by  these  technologies: 
therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes.  (These  wastes  needing 
alternative  incineration  capacity  do  not 
need  a  variance,  because  there  is 
adequate  capacity  for  all  atomizable 
liquids  as  well  as  adequate  capacity  for 
the  small  quantities  for  sludges  and 
solids  in  this  category.)  The  following 
sections  present  the  waste  codes  and 
the  proposed  treatment  standards  for 
each  of  the  halogenated  organic  waste 
groups. 

(a)  Halogenated  Aliphatics 
K017 — Heavy  ends  (still  bottoms]  from 

the  purification  column  in  the 

production  of  epichlorohydrin 
K021 — Aqueous  spent  antimony  catalyst 

from  fluoromethane  production 
K028— 1,1,1-TrichIoroethane  production 

wastes 
K029 — Waste  from  the  product  steam 

stripper  in  the  production  of  1,1,1- 

trichloroe  thane 
K073 — Chlorinated  hydrocarbon  waste 

from  the  purification  step  of  the 

diaphragm  cell  process  using 

graphite  anodes  in  chlorine 

production 
K095 — Distillation  bottoms  from  the 

production  of  1,1,1  trichloroethane 
K096 — Heavy  ends  from  the  heavy  ends 

column  from  the  production  of  1,1,1- 

trichloroethane 
U044 — Chloroform 
U074— 1.4-Dichloro-2-butene 
U076— 1,1-Dichloroethane 
U077— 1,2-Dichloroethane 
U07&— 1,2-Dichloroethylene 
U079— 1.2-Dichloroethylene 
U080— Methylene  chloride 
U083 — 1,2-Dichloropropene 
U084 — 1,3-Dichloropropene 
U131 — Hexachloroe  thane 
U184 — Pentachloroethane 
U208—l,l,l,2-Tetrachloroe  thane 
U209—l,l,2,2-Tetrachloroe  thane 
U210— Tetrachloroethylene 
U211 — Carbon  tetrachloride 
U228— 1,1,1-Trichloroethane 
U227— 1 ,1 ,2-Trichloroe  thane 
U228— Trichloroethylene 
U243 — Hexachloropropene 

For  the  halogenated  aliphatics. 
incineration  is  the  BOAT  for  both 
wastewater  and  nonwastewater  forms 
of  K017,  K073.  K021  (organics),  U044. 
U074,  U076,  U077,  U078,  U079,  U080, 
U083.  U084,  U131,  U184,  U208.  U209, 
U210,  U211,  U226,  U227,  U228,  and  U243. 
K021  (inorganics)  nonwastewaters  with 
a  high  level  of  metal  constituents  also 
require  incineration  and  stabilization  of 
metal  constituents  as  a  BOAT. 


Treatment  standards  were  promulgated 
for  the  wastewater  and  nonwastewater 
forms  of  K028  in  the  Second  Third  rule; 
however,  today  EPA  is  proposing 
treatment  standards  for  the  metal 
constituents  in  K028  nonwastewaters. 
The  treatment  standards  for  these 
wastes  are  based  on  stabilization.  The 
nonwastewater  forms  of  K029,  K095,  and 
K096  were  promulgated  in  the  Second 
Third  rule.  Today,  EPA  is  proposing 
concentration  standards  for  organics  in 
K029,  K095,  and  K096  wastewaters 
based  on  incineration.  Sufficient 
capacity  exists  for  treatment  of  the 
halogenated  organic  wastes;  therefore, 
EPA  is  not  proposing  to  grant  a  national 
capacity  variance  for  these  wastes. 
(These  wastes  needing  alternative 
incineration  capacity  do  not  need  a 
variance,  because  there  is  adequate 
capacity  for  all  atomizable  liquids  as 
well  as  adequate  capacity  for  the  small 
quantities  for  sludges  and  solids  in  this 
category.) 

(b)  Halogenated  Pesticides  and 
Chlorobenzenes 
D012— Characteristic  of  EP  Toxic  for 

Endrin 
D013— CharacUristic  of  EP  Toxic  for 

Lindane 
D014 — Characteristic  of  EP  Toxic  for 

Methoxychlor 
DOIS— Characteristic  of  EP  Toxic  for 

Toxaphene 
D016— Characteristic  of  EP  Toxic  for  2,4- 

D 
D017— Characteristic  of  EP  Toxic  for 

2.4.5-TP 
K032 — Wastewater  treatment  sludge 

from  the  production  of  chlordane 
K033 — Wastewater  treatment  scrubber 

water  from  the  chlorination  of 

cyclopentadiene  in  the  production 

of  chlordane 
K034 — Filter  solids  from  filtration  of 

hexachlorocyclopentadiene  in  the 

production  of  chlordane 
K041 — Wastewater  treatment  sludge 

from  the  production  of  toxaphene 
K042 — Heavy  ends  or  distillation 

residues  from  the  distillation  of 

tetrachlorobenzene  in  the 

production  of  2.4,5-T 
K085 — Distillation  of  fractionation 

column  bottoms  from  the  production 

of  chlorobenzenes 
K097 — Vacuum  stripper  discharge  from 

the  chlordane  chlorinator  in  the 

production  of  chlordane 
K098 — Untreated  process  wastewater 

from  the  production  of  toxaphene 
K105 — Separated  aqueous  stream  from 

the  reactor  product  washing  step  in 

the  production  of  chlorobenzenes 
P004— Aldrin 
P037— Dieldrin 
P050— Endosulfan 


P051— Endrin 

P059— Heptachlor 

Poeo— Isodrin 

P123— Toxaphene 

U036 — Chlordane,  technical 

U037 — Chlorobenzene 

U038 — Chlorobenzilate 

U060— DDD 

U061— DDT 

U070 — 1,2-Dichlorobenzene 

U071 — 1 .3-Dichlorobenzene 

U072 — 1,4-Dichlorobenzene 

U127 — Hexachlorobenzene 

U128 — Hexachlorobutadiene 

U129— Lindane 

U130 — Hexachlorocyclopentadiene 

U132 — Hexachlorophene 

U142— Kepone 

U183 — Pentachlorobenzene 

U185 — Pentachloronitrobenzene 

U207— 1,2,4,5-Tetrachlorobenzene 

U240 — 2,4-D  salts  and  esters 

U247— Methoxychlor 

For  the  following  halogenated 
pesticides  and  chlorobenzenes,  the 
BDAT  for  wastewaters  and 
nonwastewaters  is  incineration:  D012 
D013.  D014,  D015,  D016,  D017,  K032, 
K033,  K034.  K041,  K042,  K085,  K097, 
K098.  K105,  P004.  P037,  P050,  P051.  P059, 
POeO.  P123,  U036,  U037,  U038.  U060, 
U061,  U070,  U071.  U072,  U127,  U128. 
U129,  U130,  U132.  U142,  U183.  U185, 
U207,  and  U247. 

For  U240,  the  BDAT  for 
nonwastewaters  is  incineration  as  a 
method;  for  wastewaters  the  BDAT  is 
wet-air  oxidation  or  chemical  oxidation 
and  carbon  adsorption  or  incineration 
as  methods  of  treatment.  Sufficient 
capacity  exists  for  treatment  of  the 
halogenated  organic  wastes;  therefore, 
EPA  is  not  proposing  to  grant  a  national 
capacity  variance  for  these  wastes. 

(c)  Halogenated  Phenolics 
U039 — p-Chloro-m-cresol 
U048— 2-Chlorophenol 
U081 — 2,4-Dichlorophenol 
U082 — 2,6-Dichlorophenol 

For  U039,  U048,  U081,  and  U082,  the 
BDAT  for  wastewaters  and 
nonwastewaters  is  incineration. 
Sufficient  capacity  exists  for  treatment 
of  the  halogenated  organic  wastes; 
therefore.  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes. 

(d)  Brominated  Organics 
P017 — Bromoacetone 
U029— Methyl  Bromide 

U030 — 4-Bromophenyl  phenyl  ether 
U066 — l,2-Dibromo-3-chloropropane 
U067— Ethylene  dibromide  (EDB) 
U068 — Dibromomethane^ 
U225 — Bromoform 

For  U029,  U030.  UO^,  U067,  U068.  and 
U225.  incineration^the  BDAT  for 
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nonwastewaters  and  wastewaters.  For 
P017  nonwastewaters,  the  BDAT  is 
incineration  as  a  method  of  treatment. 
For  P017  wastewaters,  wet-air 
oxidation,  biodegradation,  chemical 
oxidation,  or  incineration  are  the 
proposed  methods  of  treatment. 
Sufficient  capacity  exists  for  treatment 
of  the  halogenated  organic  wastes; 
therefore.  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes. 

(e)  Miscellaneous  Halogenated 
Organics 

P016— bis-(Chloromethyl)  ether 
P023 — Chloroacetaldehyde 
P024 — p-Chloroaniline 
P02&— l-(o-Chlorophenyl)  thiourea 
P027 — 3-Chloropropionitrile 
P02a— Benzyl  chloride 
P057 — Fluoracetamide 
P058 — Fluoracetic  acid  sodium  salt 
P095 — Phosgene 
PllB — ^Trichloromethanethiol 
U006— Acetyl  chloride 
U017 — Benzal  chloride 
U020 — Beozenesulfonyl  chloride 
U024 — bi8-(2-Chloroethoxy)  methane 
U025 — Dichloroethyl  ether 
U026 — Chlorona  phazine 
U027— bi8-(2-Chloroispropyl)  ether 
U033 — Carbonyl  fluoride 
U034 — ^Trichloroacetaldehyde 
U041 — n-Chloro-2,3-epoxypropane 
U042— 2-Chloroethyl  vinyl  ether 
U043— Vinyl  chloride 
U045-^4ethyl  chloride 
U04&— Chloromethyl  methyl  ether 
U047— 2-Chloronaphthalene 
U049 — 4-Chloro-o-toluidine 

hydrochloride 
U0e2— Diallate 
U073 — 3,3'-Dichlorobenzidine 
U075 — Dichlorodifiuoromethane 
U097 — Dimethylcarbamoyl  chloride 
U121 — Trichloromonofluoromethane 
U138— lodomethane 
U156 — Methyl  chlorocarbonate 
Ul58-^,4-Methylene-bis-(2- 

chloroaniline) 
U192— Pronamide 
U222 — o-Toluidine  hydrochloride 

For  P016,  P023,  P028,  P027.  P028,  P057. 
P058,  P095.  PI  18.  U006.  U017.  U020. 
U026,  U033,  U034,  U041.  U042.  U048. 
U049.  U062.  U097.  U156.  and  U222,  EPA 
is  proposing  incineration  as  a  method  of 
freatment  for  nonwastewaters  and 
incineration,  wet-air  oxidation  and 
carbon  adsorption,  or  chemical 
oxidation  and  carbon  adsorption  as 
methods  of  treatment  for  wastewaters. 
For  wastewater  and  nonwastewater 
forms  of  P024,  U024,  U025.  U027.  U043. 
U045,  U047.  U073,  U075.  U121.  U138. 
U158,  and  U192.  EPA  is  proposing 
treatment  standards  based  on 
incineration. 


In  addition  to  the  methods  of 
freatment  proposed  for  U017.  EPA  is 
proposing  a  treatment  standard  based 
on  incineration.  EPA  is  soliciting 
comments  concerning  the  options  for 
U017  and  will  make  a  decision  at  a  later 
date.  For  the  capacity  analysis,  the 
alternative  treatment  technology  for 
U017  is  incineration.  Sufficient  capacity 
exists  for  treatment  of  the  halogenated 
organic  wastes;  therefore,  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  these  wastes. 

(2)  Additional  organic  wastes.  This 
group  includes  aromatic  and  other 
hydrocarbons,  polynuclear  aromatic 
hydrocarbons,  phenolics,  oxygenated 
hydrocarbons  and  heterocyclics,  organo- 
nitrogen  compounds,  organo-sulfur 
compounds,  and  pharmaceuticals. 

In  today's  proposed  rule,  EPA  is 
proposing  incineration  as  BDAT  for  all 
of  the  nonhalogenated  organics 
presented  below.  Sufficient  capacity 
exists  for  treatment  of  these 
nonhalogenated  organic  wastes; 
therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes. 

(a)  Aromatics  and  Other 
Hydrocarbons 

U019 — Benzene 

U055 — Cumene 

U056— Cyclohexane 

U186— 1,3-Pentadiene 

U220 — Toluene  (methyl  benzene) 

U239 — Xylenes  (dimethyl  benzene) 

For  U019,  U220.  and  U239  wastes,  EPA 
is  proposing  to  transfer  standards  based 
on  incineration  for  wastewaters  and 
nonwastewaters.  For  LI055,  U056,  and 
U186  nonwastewaters,  EPA  is  proposing 
incineration  as  a  method  of  treatment. 
For  U055,  U056,  and  U186  wastewaters, 
EPA  is  proposing  wet-air  oxidation  or 
chemical  oxidation  or  biological 
degradation  followed  by  carbon 
adsorption,  or  incineration  as  methods 
of  treatment  for  wastewaters.  Sufficient 
capacity  exists  for  freatment  of  these 
nonhalogenated  organic  wastes; 
therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes. 

(b)  Polynuclear  Aromatic 
Hydrocarbons 

UOOS — 2-Acetylaminofluorene 

U016 — Benz(c)acridine 

U018 — Benz(a)anthracene 

U022 — Benzo(a  ]pyrene 

UOSO— Chrysene 

U051 — Creosote 

U063 — ^Dibenzo(a.b)anthracene 

U064 — lZ7.8-Dibenzopyrene 

U094 — 7,12-Dimethyl  benz(a)anthracene 

Ul20-^luoranthene 

U137— Indeno(l,2,3,-d,d)pyrene 

U157 — S-Methylchloanthrene 


U165— Naphthalene 

For  UOOS,  UOia  U022.  U050,  U063, 
U120,  U137,  U157,  and  U165 
wastewaters  and  nonwastewaters,  D*A 
is  proposing  incineration  as  a  BDAT.  For 
U016,  U064,  and  U094  wastes.  EPA  is 
proposing  to  require  the  use  of 
incineration  as  a  method  of  treatment 
for  nonwastewaters  and  wet-afr 
oxidation  and  carbon  adsorption  or 
chemical  oxidation  and  carbon 
adsorption,  or  biological  degradation 
and  carbon  adsorption,  or  incineration 
as  methods  of  treatment  for 
wastewaters.  For  the  organics  in  U051 
wastewaters  and  nonwastewaters,  the 
concenfration  standards  are  based  on 
incineration.  EPA  is  also  proposing 
freatment  standards  for  lead  in  U05l. 
These  standards  are  based  on 
stabilization  as  the  BDAT  for 
nonwastewaters  and  chemical 
precipitation  as  the  BDAT  for 
wastewaters.  Sufficient  capacity  exists 
for  treatment  of  these  nonhalogenated 
organic  wastes;  therefore,  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  these  wastes. 

(c)  Phenolics 

P020— 2-sec-Butyl-4.6-dinitrophenol 

(Dinoseb) 
P034 — 2-cyclohexyl-4,8-dinitrophenol 
P047— 4,6-dinitrocre8ol  and  salts 
P048— 2,4-dinifrophenol 
U052— Cresols 
UlOl— 2,4-DimethyI  phenol 
U170— 4-Nitrophenol 
U188— Phenol 
U201— Resorcinol 

For  P020,  P048,  U052,  UlOl,  UlTa 
U188,  and  U201,  EPA  is  proposing 
treatment  standards  based  on 
incineration.  For  P034  and  P047.  EPA  is 
proposing  to  require  the  use  of 
incineration  as  a  method  of  treatment 
for  nonwastewaters  and  wet-air 
oxidation  and  carbon  adsorption, 
chemical  oxidation  and  carbon 
adsorption,  or  biodegradation  and 
carbon  adsorption,  or  incineration  as 
methods  of  treatment  for  wastewaters. 
Sufficient  capacity  exists  for  treatment 
of  these  nonhalogenated  organic  wastes; 
therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes. 

(d)  Oxygenated  Hydrocarbons  and 
Heterocyclics 

POOl— Warfarin  {>3%) 
POOS — Acrolein 
POOS— Allyl  alcohol 
P088— Endothall 
P102 — Propargyl  alcohol 
UOOl — Acetaldehyde 
U002— Acetone 
U004 — Acetophenone 
UOOft— Acrylic  add 
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U031— n-Butanol 
U053 — Crotonaldehyde 
U057 — Cyclohexanone 
U085— 1,2.3.4-Diepoxybutane 
U108— 1.4-Dioxane 
U112— Ethyl  acetate 
U113— Ethyl  acrylate 
U117— Ethyl  ether 
U118— Ethyl  methacrylate 
U122— Formaldehyde 
U123 — Formic  acid 
U124— Furan 
U12&— Furfural 
U126— Glycidaldehyde 
U140— Isobutanol 
U147 — Maleic  anhydride 
U154— Methanol 
U159— Methyl  ethyl  ketone 
Ul61— Methyl  isobutyl  ketone 
U182— Methyl  methacrylate 
U166 — 1,4-Naphthoquinone 
U182— Paraldehyde 
U197 — p-Benzoquinone 
U213 — Tetrahydrofuran 
U24e— Warfarin  (<3%) 

For  U002.  U004.  U031.  U057.  U108. 
U112.  U117.  U118,  U140.  U154,  Ul61. 
U162,  U166,  and  U197  wastes,  EPA  is 
proposing  treatment  standards  based  on 
the  performance  of  incineration  or  fuel 
substitution  for  nonwastewaters  and 
incineration  for  wastewaters.  For  POOl. 
P003,  POOS.  P088.  P102.  UOOl.  U008.  U053. 
U085.  una.  U122.  U123.  U124.  U12S. 
U126,  U147.  U154.  U182,  U213.  and  U248 
wastes,  EPA  is  proposing  to  establish 
incineration  or  fuel  substitution  as  a 
method  of  treatment  for 
nonwastewaters  (unlike  other  wastes  in 
the  additional  organic  wastes  category, 
this  proposed  standard  does  not 
preclude  the  use  of  fuel  substitution), 
and  wet-air  oxidation,  chemical 
oxidation,  or  biodegradation  and  carbon 
adsorption,  or  incineration  as  methods 
of  treatment  for  all  wastewaters  except 
P003.  Treatment  standards  for  P003 
wastewaters  are  based  on  incineration. 
Sufficient  capacity  exists  for  treatment 
of  these  nonhalogenated  organic  wastes; 
therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes.  (These  wastes  needing 
alternative  wet-air  oxidation  and 
incineration  capacities  do  not  need  a 
variance,  because  there  is  adequate 
capacity  for  the  small  quantity  of  wastes 
in  this  category.) 

(e)  Organo-Nitrogen  Compounds 
(i)  Nitrogen  Heterocyclic  Compounds 

P008 — 4-Aminopyridine 

P018— Brucine 

P054 — Aziridine 

P067— 2-Methylaziridine 

UOll— Amitrole 

U148— Maleic  Anhydride 

U179 — N-Nitrosopiperidine 


U180 — N-Nitrosopyrrolidine 
U191— 2-Picoline 
U196— Pyridine 

(ii)  Amine  and  Amide  Compounds 
P046 — alpha,  alpha- 

Dimethylphenethylamine 
P064 — Isocyanic  acid,  ethyl  ester 
U007 — Acrylamide 
U012  Aniline 
U092— Dimethylamine 
UllO — Dipropylamine 
U167— 1-Naphthylamine 
U168 — 2-Naphthylamine 
U194 — n-Propylamine 
U23ft— Ethyl  carbamate 

(iii)  Aminated  Diphenyls  and 
Biphenyls 
U014 — Auramine 
U021— Benzidine 
U09l — 3,3-Dimethoxybenzidine 
U093 — p-Dimethylaminoazobenzidine 
U095 — 3,3'-Dimethylbenzidine 
U236— Trypan  Blue 

(iv)  Nitriles 
P069— Me  thy  llactonitrile 
Pi  01 — Propanenitrile 
U003 — Acetonitrile 
U009 — Aery  loni  trile 
U149 — Malononitrile 
U152 — Methacryloni  trile 

(v)  Nitro  Compounds 
P077 — p-Nitroaniline 
U105— 2,4-Dinitrotoluenc 
Uioe— 2.6-Oinitrotoluene 
U169 — Nitrobenzene 
U171 — 2-Nitropropane 
U181— 5-Nitro-o-toluidine 
U234 — sym-Trinitrobenzene 

(vi)  Nitroso  Compounds 
P082--^-Nitrosodimethylamine 
P084 — N-Nitrosomethylvinylamine 
Ulll — Di-n-propylnitro9oamine 
U172 — N-Nitroso-di-n-butylamine 
U173 — N  Nitroso-di-n-ethanolamine 
U174 — N-Nitrosodiethylamine 
Ul76-^-Nitroso-N-ethylurea 
Ul77 — N-Nitroso-N-methylurea 
U178 — ^N-Nitroso-N-methylure  thane 

For  P077,  P082,  PlOl,  U003,  U009. 
U012.  U093,  U105.  U106.  Ulll,  U152. 
U167,  U168,  U169,  U172,  U174,  Ul79, 
Uiao,  U181,  and  Uige  wastes,  EPA  is 
proposing  BOAT  treatment  standards 
based  on  the  performance  of 
incineration.  For  POOS.  POia  P046,  POM, 
P064,  P067.  P069.  P084,  U007,  UOll,  U014. 
U021.  U091,  U092,  U095,  UllO,  U148. 
U149.  U171.  U173,  U176.  Ul77,  U178, 
U191,  U194,  U234,  U236.  and  U238 
wastes,  EPA  is  proposing  to  establish 
incineration  as  a  method  of  treatment 
for  nonwastewaters;  for  wastewaters, 
the  proposed  BDATs  are:  wet-air 
oxidation  and  carbon  adsorption, 
chemical  oxidation  and  carbon 
adsorption,  biodegradation  and  carbon 
adsorption,  or  incineration  as  methods 
of  treatment.  SufHcient  capacity  exists 


for  treatment  of  these  nonhalogenated 
organic  wastes;  therefore,  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  these  wastes. 

(f)  Organo-Sulfur  Compounds 

P002— 1-Acetyl  2-thiourea 

P014 — Benzene  thiol  (Thiophenol) 

P022— Carbon  disulfide 

P045— Thiofanox 

P049— 2,4-Dithiobiuret 

P06&— Methomyl 

P070— Aldicarb 

P072— l-Naphthyl-2-thiourea  (Bantu) 

P093— N-Phenylthiourea 

P116 — ^Thiosemicarbazide 

U114 — Ethylene  bis-dithiocarbaraic  acid 

U11&— Ethylene  thiourea 

U119 — Ethyl  methane  sulfonate 

U153— Methane  thiol 

U193 — 1,3-Propane  sulfone 

U218— Thioacetamide 

U219— Thiourea 

U244— Thiram 

For  all  of  these  organo-sulfur  wastes, 
EPA  is  proposing  to  establish 
incineration  as  a  method  of  treatment 
for  nonwastewaters  and  wet-air 
oxidation  and  carbon  adsorption, 
chemical  oxidation  and  carbon 
adsorption,  biodegradation  and  carbon 
adsorption,  or  incineration  as  methods 
of  treatment  for  wastewaters.  Sufficient 
capacity  exists  for  treatment  of  these 
nonhalogenated  organic  wastes; 
therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes.  (These  wastes  needing 
alternative  wet-air  oxidation  and 
incineration  capacities  do  not  need  a 
variance,  because  their  is  adequate 
capacity  for  the  small  quantity  of  wastes 
in  this  category.) 

(g)  Pharmaceuticals 

P007— Muscimol  (5-Aminoethyl  3- 

isoxazolol) 
P042 — Epinephrine 
P075 — Nicotine  and  salts 
P108 — Strychnine  and  salts 
UOIO— Mitomycin  C 
U015 — Azaserine 
U035 — Chlorambucil 
U059 — Daunomycin 
U089— Diethyl  stilbestrol 
U090— Dihydrosafrole 
U141 — Isosafrole 
U143 — Lasiocarpine 
U150— Melphalan 
U155 — Methapyrilene 
U163— N-Methyl  N-nitro  N- 

nitroquanidine 
U164— Methylthiouracil 
U187— Phenacetin 
U200— Reserpine 
U202 — Saccharin  and  salts 
U203— Safrole 
U206 — Streptozotocin 
U237 — Uracil  mustard 
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For  all  of  these  pharmaceutical  wastes 
except  U141,  U155,  U187.  and  U203,  EPA 
is  proposing  to  establish  incineration  as 
a  method  of  treatment  for 
nonwastewaters  and  wet-air  oxidation 
and  carbon  adsorption,  chemical 
oxidation  and  carbon  adsorption,  or 
biodegradation  and  carbon  adsorption, 
or  incineration  as  methods  of  treatment 
for  wastewaters.  For  U141.  U155,  U187, 
and  U203,  EPA  is  proposing  BOAT 
treatment  standards  based  on  the 
performance  of  incineration  for 
wastewaters  and  nonwastewaters. 
Sufficient  capacity  exists  for  treatment 
of  these  nonhalogenated  organic  wastes; 
therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes. 

(3)  Ignitable,  corrosive,  and  reactive 
characteristic  wastes,  and  reactive  U 
and  P  wastes.  This  group  includes 
ignitable  characteristic  wastes  (DOOl). 
corrosive  characteristic  wastes  (D002). 
reactive  characteristic  wastes  (D003). 
and  potentially  Reactive  P  and  U  wastes. 

(a)  Ignitable  Characteristic  Wastes 
(DOOl).  EPA  has  identified  four 
treatability  groups  for  DOOl  wastes: 
ignitable  liquids,  ignitable  reactives, 
oxidizers,  and  ignitable  gases.  For 
ignitable  liquids,  EPA  is  proposing 
incineration,  fuel  substitution,  or 
recovery  as  a  method  of  treatment, 
rather  than  proposing  numerical 
standards.  EPA  believes  that  the 
majority  of  these  wastes  are  already 
being  either  incinerated  or  reused  as 
fuel  or  recovered  for  reuse.  Sufficient 
treatment  capacity  exists  for  the  DOOl 
ignitable  liquid  wastes  destined  for 
surface  disposal;  therefore,  no  capacity 
variance  is  being  proposed  for  them. 

EPA  notes,  that  there  may  be 
inadequate  treatment  capacity  for  these 
ignitable  liquid  wastes  if  fuel 
substitution  capacity  were  not 
considered.  Since  it  makes 
environmental  sense  for  ignitable 
wastes  to  be  used  as  fuel  substitutes, 
since  final  boiler  and  furnace  RCRA  air 
emission  pennit  standards  should  be  in 
place  relatively  soon  (standards  were 
re-proposed  on  October  26, 1989),  since 
ignitable  wastes  are  likely  to  be 
destroyed  in  such  units,  and  because  the 
Agency  believes  it  is  important  not  to 
grant  a  national  capacity  variance  for 
this  waste  treatability  group  (during 
which  time  the  wastes  would  most  likely 
be  used  as  fuel  substitutes  anyway,  or 
be  land-disposed),  EPA  believes  it 
preferable  to  include  fuel  substitution  as 
a  method  of  treatment  for  these  wastes. 
However,  significant  volumes  of  DOOl 
sludges  and  solids  are  being  surface- 
disposed.  These  wastes  would  require 
incineration  or  reuse  as  fuel.  Presently, 
EPA  believes  that  adequate  capacity 


does  not  exist  for  them.  Therefore,  EPA 
is  proposing  to  grant  a  two-year  national 
capacity  variance  only  to  the 
subcategory  of  DOOl  sludges  and  solids 
(which  is  defined  as  having  a  viscosity 
of  greater  than  2,500  centipoise) 
requiring  incineration  or  reuse  as  fuel. 
Planned  capacity  could  possibly  become 
available  by  May  1990  for  DOOl  ignitable 
wastes.  If  plaimed  facilities  become 
operational  by  May  1990,  there  may  be 
adequate  capacity  for  these  wastes  and 
a  variance  would  not  be  needed.  EPA 
requests  comments  on  the  need  for  and 
availability  capacity  for  incineration  of 
non-atomizable  sludges  and  solids  as 
well  as  comments  on  the  use  of  a 
subcategory  of  DOOl  waste  based  on 
viscosity  as  the  basis  for  granting  a 
national  capacity  variance. 

EPA  is  proposing  deactivation  as  a 
method  of  treatment  for  DOOl  ignitable 
reactives  and  oxidizers.  EPA  has 
determined  that  sufficient  capacity 
exists  for  these  wastes;  therefore,  EPA  is 
not  proposing  to  grant  a  national 
capacity  variance  for  them. 

For  DOOl  ignitable  gases,  EPA  is 
proposing  recovery  or  incineration  of 
vented  ignitable  gases  as  a  method  of 
treatment.  EPA  believes  that  adequate 
capacity  exists  for  this  waste  form; 
therefore,  EPA  is  not  proposing  a 
national  capacity  variance  for  this 
waste. 

(b)  Corrosive  Characteristic  Wastes 
(D002J.  EPA  has  identified  three 
treatability  groups  for  D002  wastes: 
acids,  alkalines,  and  other  corrosives. 
For  the  acid  and  alkaline  subcategories, 
EPA  is  proposing  neutralization  as  a 
method  of  treatment.  These  wastes  must 
be  treated  with  chemicals  and 
neutralized  into  an  insoluble  salt. 
However,  EPA  is  also  considering  the 
use  of  recovery  of  acids  for  these 
wastes,  and  EPA  requests  comments  on 
the  current  use  of  recovery  of  acids.  By 
definition,  wastes  in  these  subcategories 
are  liquids;  therefore,  based  on  the 
minimum  technology  requirements  for 
surface  impoundments  and  the  ban  on 
liquids  in  landfills,  EPA  believes  that 
few,  if  any,  of  these  wastes  are  surface- 
disposed.  EPA  believes  sufficient 
neutralization  capacity  does  exist  for 
acid  and  alkaline  D002  wastes  that  are 
surface-disposed;  therefore,  EPA  is  not 
proposing  a  national  capacity  variance 
for  them. 

For  the  D002  other  corrosives 
category,  EPA  is  proposing  deactivation 
as  a  method  of  treatment.  These  wastes 
can  be  deactivated  using  chemical 
reagents.  In  addition.  EPA  believes  that 
these  wastes  are  generated  sporadically 
and  in  low  volumes.  Therefore,  it  is  not 
proposing  to  grant  a  national  capacity 
variance  for  them. 


(c)  Reactive  Characteristic  Wastes 
(D003).  For  D003  wastes,  EPA  has 
identified  five  treatability  groups: 
reactive  cyanides,  explosives,  water 
reactives,  reactive  sulfides,  and  other 
reactives.  For  D003  reactive  cyanides, 
EPA  is  considering  the  transfer  of 
numerical  standards  from  cyanide 
wastes  firom  electroplating,  heat 
treating,  or  acrylonitrile  production. 
Although  reactive  cyanides  account  for 
the  majority  of  the  quantity  of  D003 
generated,  EPA  believes  that  most  are 
already  being  treated  by  alkaline 
chlorinafion,  wet-air  oxidation,  or 
electro-oxidation.  Furthermore,  these 
wastes  are  already  restricted  from 
landfills  by  existing  regulations  (40  CFR 
part  264.312. 265.312).  EPA  beUeves  that 
sufficient  capacity  does  exist  for  the 
volume  of  surface-disposed  D003 
cyanide  reactive  wastes  and  is  not 
proposing  a  national  capacity  variance 
for  them. 

For  D003  reactive  sulfides,  the  Agency 
is  proposing  to  require  chemical 
oxidation  and  chemical  precipitation, 
alkaline  chlorination  and  chemical 
precipitation,  or  incineration  and 
chemical  precipitation  to  insoluble 
sulfates  rather  than  proposing  numerical 
standards.  EPA  believes  sufficient 
capacity  does  exist  for  the  volume  of 
surface-disposed  D003  sulfide  wastes 
and  is  not  proposing  a  national  capacity 
variance  for  them. 

For  D003  explosive  wastes,  the 
Agency  is  proposing  deactivation  as  a 
method  of  treatment  Because  these 
wastes  are  already  restricted  from  land 
disposal  by  existing  regulations  and  are 
commonly  burned  and/or  detonated 
openly,  EPA  is  not  proposing  to  grant  a 
national  capacity  variance  for  their 
surface  disposal. 

The  proposed  method  of  treatment  for 
DOGS  water-reactive  wastes  is  also 
deactivation.  EPA  believes  that  these 
wastes  are  generated  sporadically  and 
in  low  volumes  and  are  not  typically 
land-disposed.  "Hierefore,  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  their  surface  disposal. 

For  other  reactive  D003  wastes,  EPA 
is  proposing  deactivation  as  a  method  of 
treatment.  EPA  believes  these  wastes 
could  be  incinerated  or  open  detonated. 
EPA  believes  that  there  is  adequate 
capacity  for  the  treatment  of  small 
volumes  of  these  wastes  that  are 
surface-di8f>osed.  Therefore,  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  to  siu^ace  disposal. 

(d)  Paten  tially  Reactive  P  and  U 
Wastes.  This  subgroup  includes  the 
following  waste  codes: 
P006— Aluminiun  phosphide  fR.T) 
P009— Ammonium  picrate  (RJ 
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P015 — Beryllium  dust 

P056— Fluorine 

P068— Methyl  hydrazine 

P073— Nickel  carbonyl 

P061— Nitroglycerin  (R) 

P087 — Osmium  tetroxide 

P096— Phosphine 

P105 — Sodium  azide 

P112— Tetranitromethane  (R) 

P122— Zinc  phosphide  (>10%)  (R,T) 

U023— Benzotrichloride  {C.R.T] 

U086— N.N-Diethylhydrazine 

U096— a.a-Dimethyl  benzyl 

hydroperoxide  (R) 
U098— 1.1-Dimethylhydrazine 
U099— 1,2-Dimethylhydrazine 
U103— Dimethyl  sulfate 
U109— 1,2-Diphenylhydrazlne 
U133— Hydrazme  (R.T) 
U134— Hydroflu6ric  acid  (C,T) 
U135— Hydrogen  sulflde 
U160— Methyl  ethyl  ketone  peroxide 

(R.T) 
U189— Phosphorus  sulfide  (R) 
U249— Zinc  phosphide  (<10%) 
These  wastes  are  either  highly  reactive 
or  explosive  or  are  polymers  that  also 
tend  to  be  highly  reactive. 

For  the  purpose  of  BOAT 
determinations,  EPA  has  identified  four 
subgroups:  incinerable  reactive  organics 
and  hydrazine  derivatives  (POOO,  P068, 
P081.  P112,  U023,  U088.  U09G,  U098, 
U099.  U103.  U109.  U133,  and  U160); 
incinerable  inorganics  (P006,  P096,  P105, 
P122.  U135.  U189,  and  U249):  fluorine 
compounds  (P056  and  U134);  and 
recoverable  metallic  compounds  (P015. 
P073,  and  P087).  For  incinerable 
organics,  EPA  is  proposing  to  require  the 
use  of  thermal  destruction  (i.e.. 
incineration)  as  a  method  of  treatment 
for  nonwastewaters  and  carbon 
adsorption  or  incineration  as  methods  of 
treatment  for  wastewaters,  rather  than 
establishing  numerical  standards. 
Because  EPA  believes  sufficient 
treatment  capacity  exists  for  the  small 
volume  of  surface-disposed  incinerable 
organic  wastes  (P009.  P068.  P081.  P112. 
U023.  U086,  U096,  U098,  U099,  U103. 
U109,  U133.  U160,  and  U186),  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  them. 

For  incinerable  inorganic  wastes,  EPA 
is  proposing  a  standard  based  on 
thermal  destruction  (i.e..  incineration) 
for  nonwastewaters  and  chemical 
oxidation  followed  by  precipitation  to 
insoluble  salts  (rather  than  numerical 
standards)  for  wastewaters.  EPA 
believes  sufficient  treatment  capacity 
does  exist  for  the  small  volume  of 
surface-disposed  incinerable  metallic 
wastes  (P006,  P096.  P105,  P122.  Ul35. 
U189.  and  U249)  and  is  not  proposing  a 
national  capacity  variance  for  them. 
For  fluorine  compounds,  P056  and 
U134  nonwastewaters,  EPA  is  proposing 


to  require  chemical  precipitation  as  a 
method  of  treatment.  For  P056  and  U134 
wastewaters,  EPA  is  proposing 
concentration  standards  based  on 
chemical  precipitation.  EPA  believes 
that  adequate  treatment  capacity  exists 
for  these  wastes  and  is  therefore  not 
proposing  to  grant  a  capacity  variance 
for  their  surface  disposal. 

For  recoverable  metallic  compounds 
(P015,  P073,  and  P087).  EPA  is  proposing 
recovery  as  a  method,  rather  than 
numerical  standards.  EPA  has 
determined  that  there  is  not  enough 
capacity  available  for  the  volumes  of 
these  wastes.  Therefore,  EPA  is 
proposing  to  grant  a  capacity  variance 
for  them. 

(4)  Metal  Wastes.  This  group  includes 
arsenic  selenium,  barium,  cadmium, 
chromium.  lead,  mercury,  silver, 
thallium,  and  vanadium  wastes. 

(a)  Arsenic  and  Selenium  Wastes. 
D004 — EP  Toxic  for  arsenic 
DOlO— EP  Toxic  for  selenium 
K031— By-product  salts  generated  in  the 
production  of  MSMA  and  cacodyhc 
acid 
K084 — Wastewater  treatment  sludges 
generated  during  the  production  of 
veterinary  pharmaceuticals  from 
arsenic  or  organo-arsenic 
compounds 
KlOl— Distillation  tar  residues  from  the 
distillation  of  aniline-based 
compounds  in  the  production  of 
veterinary  pharmaceuticals  from 
arsenic  or  organo-arsenic 
compounds 
K102 — Residues  from  the  use  of 

activated  carbon  for  decolorization 
in  the  production  of  veterinary 
pharmaceuticals  from  arsenic  or 
organo-arsenic  compounds 
POlO — Arsenic  acid 
POll — Arsenic  (V)  oxide 
P012 — Arsenic  (III)  oxide 
P036— Dichlorophenylarsine 
P038— Diethylarsine 
P103 — Selenourea 
P114 — Thallium  selenite 
U136— Cacodylic  acid 
U204 — Selenious  acid 
U205— Selenium  disulfide 

For  arsenic  and  selenium 
nonwastewaters,  EPA  is  proposing 
concentration  standards  based  on 
vitrification.  The  TSDR  Survey  indicates 
that  no  commercial  vitrification  capacity 
exists.  Therefore.  EPA  is  proposing  to 
grant  a  two-year  capacity  variance  to  all 
of  the  surface-disposed  arsenic  and 
selenium  nonwastewaters  fisted  above. 
However,  the  Agency  is  requesting 
information  on  commercial  vitrification 
capacity. 

For  arsenic  and  selenium 
wastewaters,  EPA  is  proposing 


treatment  standards  for  which  chemical 
precipitation  may  be  used  as  an 
alternative  treatment.  The  TSDR  survey 
indicates  that  adequate  chemical 
precipitation  capacity  exists;  therefore, 
EPA  is  not  proposing  to  grant  arsenic 
and  selenium  wastewaters  a  capacity 
variance. 

(b)  Barium  Wastes.  For  D005  and  P013 
barium  wastes,  EPA  is  proposing  acid  or 
water  leaching  followed  by  chemical 
precipitation  as  sulfate  or  carbonate  or 
stabilization  as  methods  of  treatment  for 
nonwastewaters,  and  a  concentration 
standard  based  on  chemical 
precipitation  for  wastewaters.  EPA  is 
not  reopening  promulgated  treatment 
standards  for  cyanides  in  P013  for 
comment.  Sufficient  capacity  exists  to 
treat  surface-disposed  D005  and  P013 
wastes.  Therefore  EPA  is  not  proposing 
to  grant  a  national  capacity  variance  for 
these  wastes. 

(c)  Cadmium  Wastes.  For  D006 
wastes,  EPA  is  proposing  treatment 
standards  for  three  categories:  cadmium 
batteries,  wastewaters,  and 
nonwastewaters.  For  D006  cadmium 
batteries,  EPA  is  proposing  thermal 
recovery  as  a  method  of  treatment.  For 
D006  wastewaters,  EPA  is  proposing 
concentration  standards  based  on 
chemical  precipitation.  For  DOOe 
nonwastewaters,  EPA  is  proposing  two 
options:  (1)  Concentration  standards 
based  on  stabilization,  and  (2) 
stabilization  or  recovery  as  a  method  of 
treatment  EPA  believes  that  sufficient 
capacity  exists  to  treat  surface-disposed 
cadmium  nonwastewaters  and 
wastewaters.  Therefore,  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  them.  Because  cadmium 
batteries  are  land-disposed  but  there  is 
no  capacity  for  thermal  recovery,  EPA  is 
proposing  to  grant  a  national  capacity 
variance  for  cadmiiun  batteries. 

(d)  Chromium  Wastes.  For  D(X)7 
chromium  waste  and  U032  (calcium 
chromate)  wastewaters  and 
nonwastewaters,  EPA  is  proposing 
concentration  treatment  standards 
based  on  chromium  reduction  and  lime 
or  sulfide  precipitation  and  sludge 
dewatering.  EPA  believes  sufficient 
treatment  capacity  exists  for  the  volume 
of  these  wastes.  Therefore,  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  them. 

(e)  Lead  Wastes. 
D008— EP  toxic  for  lead 
PllO— Tetraethyl  lead 
U144 — Lead  acetate 
U145 — Lead  phosphate 
U146— Lead  subacetate 

For  D008  high-concentration  lead 
wastes,  EPA  is  proposing  thennal 
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recovery  as  a  method  of  treatment  for 
nonwastewaters.  For  D008  low- 
concentration  lead  wastes,  EPA  is 
proposing  treatment  standards  based  on 
stabilization  for  nonwastewaters.  For 
D008  low-concentration 
nonwastewaters  containing  significant 
concentrations  of  organics,  EPA  is 
proposing  that  these  wastes  be 
pretreated  by  incineration  prior  to 
stabilization.  For  all  U146  and  D008 
wastewaters,  treatment  standards  are 
proposed  based  on  chemical 
precipitation  with  lime  or  sulfide,  and 
sludge  dewatering.  For  D008  lead  acid 
batteries,  EPA  is  proposing  thermal 
recovery  as  a  method  of  treatment.  EPA 
believes  sufficient  capacity  exists  for 
surface-disposed  D008  wastes. 
Therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  them. 

EPA  solicits  comment,  however,  on 
the  need  for  a  national  capacity 
variance  tor  lead-bearing  wastes  that 
are  stored  in  land  disposal  units  such  as 
piles  before  being  resmelted.  EPA  has 
limited  information  suggesting  that 
secondary  lead  smelters  may  use 
storage  piles  for  lead-bearing  wastes 
prior  to  smelting.  This  storage  is  a  form 
of  land  disposal  under  section  3004(k). 
(As  noted  earlier,  however,  batteries 
themselves  are  containers  and  so 
placement  of  a  battery  in  a  storage  pile 
is  not  land  disposal  under  section 
30O4(k),  any  more  than  placement  of  a 
55-gallon  drum.  The  storage  standards 
for  containers  still  apply  to  battery 
storage  areas,  however.  See  40  CFR  part 
266  subpart  G.)  Consequently,  there 
must  be  alternative  storage  (i.e.,  tanks  or 
no-migration  piles)  for  these  materials. 
EPA  therefore  solicits  comment  on  the 
volumes  of  lead-bearing  wastes  that  are 
stored  in  land  disposal  units  prior  to 
treatment  by  metal  recovery  facilities, 
and  the  need  for  a  national  capacity 
variance  for  such  materials. 

For  PllO,  U144,  U145,  and  U146,  EPA 
is  proposing  treatment  standards  based 
on  chemical  reduction  and  precipitation 
with  lime  or  sulfide  and  sludge 
dewatering  for  wastewaters,  and 
stabilization  for  nonwastewaters.  For 
PllO,  U144,  U145,  and  U146 
nonwastewaters  containing  significant 
concentrations  of  organics,  EPA  is 
proposing  pretreatment  by  incineration 
prior  to  stabilization.  EPA  believes 
sufficient  capacity  exists  for  the  small 
volume  of  these  wastes  that  are  surface- 
disposed;  therefore,  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  them. 

(f)  Mercury  Wastes. 
D009— EP  toxic  for  mercury 
K071 — Chlorine  production  wastes 


K106 — Wastewater  treatment  sludges 
from  the  mercury  cell  process  in 
chlorine  production 

P065 — Mercury  fulminate 

P092 — Phenylmercuric  acetate 

U151 — Mercury 

For  D009,  K071.  K106,  P065,  P092  and 
U151  wastewaters,  EPA  is  proposing 
concentration  standards  based  on 
chemical  precipitation.  Mercury-bearing 
wastewaters  containing  hexavalent 
chromium  may  require  chromium 
reduction  prior  to  treatment  of  the 
mercury.  Likewise,  wastewaters 
containing  organics  may  require 
chemical  oxidation  prior  to  treatment  of 
the  mercury. 

For  K106  and  U151,  EPA  is  proposing 
to  establish  a  low  mercury  subcategory 
and  high  mercury  subcategory  for 
nonwastewaters.  For  the  high  mercury 
subcategory.  EPA  is  proposing  roasting 
or  retorting  as  a  method  of  treatment. 
For  the  low  mercury  subcategory,  EPA  is 
proposing  concentration  standards 
based  on  acid  leaching.  Residues  from 
the  acid  leaching  of  the  low  mercury 
subcategory  may  require  thermal 
recovery  of  mercury. 

Treatment  standards  for  K071 
nonwastewaters  were  originally 
promulgated  in  the  First  Third  rule.  EPA 
is  proposing  to  revise  the  standards  for 
the  high  mercury  concentration 
subcategory.  For  these  high  mercury, 
nonwastewaters.  EPA  is  now  proposing 
roasting  or  retorting  as  a  method.  For 
the  low  mercury  subcategory, 
promulgated  standards  are  unchanged. 

For  D009,  P065,  and  P092 
nonwastewaters,  EPA  is  proposing 
roasting  or  retorting  as  a  method  for 
high  mercury  concentrations.  If  the 
organic  content  is  too  high  for  the 
roasting  or  retorting,  incineration  would 
be  required  as  a  pretreatment  step  for 
these  nonwastewaters. 

EPA  believes  sufficient  capacity 
exists  to  treat  the  volume  of  all  surface- 
disposed  mercury  wastewaters.  Thus. 
EPA  is  not  proposing  to  grant  a  variance 
for  them.  Current  data  do  not  provide 
sufficient  information  on  the  volume  of 
mercury  wastes  that  contain  high  and 
low  concentrations  of  mercury. 
Although  EPA  does  not  have  any  data 
on  these  mercury  waste  volumes,  there 
is  no  commercial  acid  leaching  capacity 
and  there  is  insufficient  mercury 
retorting  capacity  for  D009,  K071,  K106, 
P065,  P092,  and  Ul51  nonwastewaters. 
Thus,  EPA  is  proposing  to  grant  a  two- 
year  national  variance  for  mercury 
nonwastewaters. 

(g)  Silver  Wastes.  Treatment 
standards  for  POOO  and  P104 
nonwastewaters  were  promulgated  in 
the  Second  Third  final  rule.  For  DOll, 


POOQ.  and  P104  wastewaters,  EPA  is 
proposing  concentration  standards 
based  on  chemical  precipitation.  For 
DOll  nonwastewaters,  EPA  is  proposing 
two  alternatives:  (1)  A  concentration 
standard  based  on  stabilization;  or  (2) 
recovery  or  stabilization  as  a  method  of 
treatment.  EPA  believes  adequate 
capacity  exists  to  treat  surface-disposed 
DOll,  P099,  and  P104  wastes.  Therefore, 
EPA  is  not  proposing  a  capacity 
variance  for  them, 
(h)  Thallium  Wastes. 

P113— Thallic  oxide 
Pll4 — Thallium  selenite 
P115— Thalhum  (I)  sulfate 
U214— Thallium  (I)  acetate 
U215— Thallium  (I)  carbonate 
U21&— Thallium  (I)  chloride 
U217— Thallium  (I)  nitrate 

For  treating  P113,  P115.  U214,  U215, 
U216,  and  U217,  EPA  is  proposing 
recovery  or  stabilization  as  a  method  of 
treatment  for  nonwastewaters  and 
concentration  standards  based  on 
chemical  oxidation  followed  by 
chemical  precipitation  and  filtration  for 
wastewaters.  For  P114,  EPA  is  proposing 
stabilization  or  vitrification  for 
nonwastewaters,  and  concentration 
standards  based  on  chemical  oxidation 
followed  by  chemical  precipitation  and 
filtration  for  wastewaters.  Based  on  the 
TSDR  Survey,  adequate  capacity  exists 
for  surface-disposed  thallium 
wastewaters.  Therefore,  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  thallium  wastewaters.  No 
commercial  capacity  exists  for 
vitrification;  therefore,  EPA  is  proposing 
to  grant  P114  nonwastewaters  a  national 
capacity  variance.  Capacity  is  available 
to  treat  other  thallium  nonwastewaters; 
therefore,  EPA  is  not  proposing  to  grant 
other  thallium  nonwastewaters  a 
national  capacity  variance. 

(i)  Vanadium  Wastes. 
P119 — Ammonium  vanadate 
P120— Vanadium  pentoxide 

For  treating  these  wastes,  EPA  is 
proposing  thermal  recovery  or 
stabilization  as  a  method  of  treatment 
for  nonwastewaters,  and  concentration 
standards  based  on  chemical 
precipitation  for  wastewaters.  Although 
no  commercial  vanadium  recovery 
capacity  has  been  identified,  adequate 
stabilization  capacity  exists  for  treating 
P119  and  P120  nonwastewaters. 
Therefore,  EPA  is  not  proposing  to  grant 
a  two-year  national  capacity  variance 
for  P119  and  P120  nonwastewaters. 
Adequate  capacity  exists  for  chemical 
precipitation,  and  therefore,  EPA  is  not 
proposing  to  grant  P119  and  P120 
wastewaters  a  national  capacity 
variance. 
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(5)  Specific  Treatability  Groups.  These 
groups  include  wastes  from  pigment 
production  (K002  through  K008);  cyanide 
wastes  (F006.  F019,  KOll.  K013,  K014, 
P031.  P033.  U246):  K015;  gases  (P078. 
P078,  UnS);  K086;  F002  and  F005;  K022. 
K025,  K028.  K035.  and  K083;  K036  and 
K037;  F024  and  F025;  K044.  K045.  K046. 
K047:  KOeO;  K061:  KOeQ:  KlOO  wastes; 
and  K048  through  K052. 

(a)  Cyanide  Wastes.  For  F006 
wastewaters,  EPA  is  proposing  BOAT 
treatment  standards  based  on  alkaline 
chlorination  for  cyanides  and  chemical 
reduction  and  precipitation  with  lime 
and  sulfide  and  sludge  dewatering  for 
metals.  EPA  believes  that  adequate 
capacity  exists  for  the  volume  of 
surface-disposed  F(X)6  wastewaters. 
Therefore.  EPA  is  not  proposing  a 
variance  for  them. 

Treatment  standards  for  F019 
wastewaters  are  based  on  the 
performance  of  wet-air  oxidation  for 
cyanides.  Treatment  standard  for  metals 
in  wastewaters  are  based  on  chromium 
reduction,  chemical  precipitation  with 
lime  and  sulfide,  and  sludge  dewatering. 
Treatment  standards  for  the 
nonwastewaters  are  based  on  the 
performance  of  wet-air  oxidation  for 
cyanides  and  stabilization  for  metals. 
EPA  believes  that  inadequate  capacity 
exists  for  wet-air  oxidation:  therefore, 
EPA  is  proposing  to  grant  a  two-year 
variance  to  F019  nonwastewaters. 
Because  sufficient  wet-air  oxidation 
capacity  exists  to  treat  the  F019 
wastewaters,  EPA  is  not  proposing  to 
grant  a  national  capacity  variance  for 
F019  wastewaters. 

Treatment  standards  for  the  surface 
disposal  of  nonwastewater  forms  of 
KOll,  K013,  and  K014  were  promulgated 
in  the  Second  Third  rule.  For  KOll.  K013. 
and  K014  wastewaters,  EPA  is 
proposing  BOAT  treatment  standards 
based  on  wet-air  oxidation.  The  TSDR 
Survey  shows  that  sufficient  capacity 
exists  for  the  volume  of  surface- 
disposed  KOll,  K013.  and  K014 
wastewaters.  Therefore,  EPA  is  not 
proposing  to  grant  a  capacity  variance 
for  them. 

For  the  P  and  U  wastes  containing 
cyanide,  P031  (Cyanogen),  P033 
(Cyanogen  chloride),  and  U246 
(Cyanogen  bromide),  EPA  is  proposing 
incineration  or  alkaline  chlorination  as 
methods  for  both  wastewaters  and 
nonwastewaters.  EPA  has  determined 
that  sufficient  capacity  exists  to  treat 
these  wastes;  therefore.  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  these  wastes. 

(b)  F024  andF025  Wastes.  EPA 
promulgated  standards  for  F024 
wastewaters  and  nonwastewaters  in  the 
Second  Third  rule  based  on  rotary  kiln 


incineration  for  organic  constituents  and 
chemical  precipitation  and  vacuum 
filtration  for  metal  constituents  in 
wastewaters.  Today,  EPA  is  proposing 
stabilization  as  the  BOAT  for  treatment 
of  metal  constituents  in  F024 
nonwastewaters.  The  TSDR  Survey 
indicates  that  adequate  treatment 
capacity  exists  for  the  volume  of 
surface-disposed  F024  nonwastewaters 
requiring  treatment.  Therefore,  EPA  is 
not  proposing  to  grant  a  capacity 
variance  for  them.  However,  the 
standard  for  F024  includes  a  standard 
for  dioxins.  There  is  concern  that  there 
may  not  be  adequate  capacity  for  these 
wastes,  because  facilities  may  not  be 
accepting  wastes  that  must  meet  a 
dioxin  standard.  EPA  is  soliciting 
comments  on  the  need  for  and  the 
availability  of  capacity  for  F024, 
including  information  on  capacity 
needed  and  available  to  meet  dioxin 
standards. 

Although  listing  of  F025  waste 
(condensed  light  ends,  spent  filters  and 
filter  aids,  and  spent  dissicant  wastes 
from  the  production  of  certain 
chlorinated  aliphatics)  has  not  been 
promulgated  as  a  RCRA  hazardous 
waste,  EPA  believes  that  promulgation 
of  the  listing  for  F025  will  occur  prior  to 
the  promulgation  of  the  Third  Third  final 
rule.  Most  generators  already  treat  F025 
as  if  it  were  hazardous,  and  some 
facilities  comingle  F024  and  F025.  Today 
EPA  is  proposing  concentration 
treatment  standards  for  all  categories  of 
F025  wastewaters  and  nonwastewaters. 
The  BOAT  for  F025  wastewater  and 
nonwastewater  light  ends,  spent  filters, 
filter  aids  and  dessicants  is  incineration. 
EPA  has  determined  that  no  alternative 
treatment  capacity  is  needed  for  F025 
wastes.  Therefore.  EPA  is  not  proposing 
to  grant  these  wastes  a  national 
capacity  variance. 

(c)  Wastes  from  Inorganic  Pigment 
Production.  EPA  is  proposing  to  revoke 
the  no  land  disposal  standard  previously 
promulgated  for  K004,  K005,  K007,  and 
K0G8  nonwastewaters.  EPA  is  proposing 
BOAT  based  on  chromium  reduction 
and  precipitation  and  filtration  for  K002, 
K003,  K004.  K005,  K006,  K007.  and  K008 
wastewaters  and  nonwastewaters.  EPA 
believes  that  sufficient  capacity  exists 
for  surface-disposed  K002.  K003,  K004. 
K005,  K006,  K007,  and  K008  wastewaters 
and  nonwastewaters.  Therefore,  EPA  is 
not  proposing  to  grant  a  capacity 
variance  for  them. 

(d)  K015  Wastes.  EPA  is  proposing  to 
revoke  the  no  land  disposal  based  on  no 
generation  standard  previously 
promulgated  for  K015  (benzyl  chloride 
distillation  wastes)  nonwastewaters 
because  of  the  reported  generation  of 
ash  containing  this  waste. 


Consequently,  for  this  waste,  EPA  is 
proposing  treatment  standards  for  five 
organic  and  two  metal  constituents. 
Treatment  standards  for  the  organic 
constituents  are  based  on  a  transfer  of 
the  performance  data  of  incineration  for 
similar  wastes.  Treatment  standards  for 
metal  constituents  are  based  on  a 
transfer  of  the  performance  of 
stabilization  of  incinerator  ash  for 
similar  wastes.  These  technologies  both 
have  available  capacity;  therefore,  EPA 
is  not  proposing  a  variance  for  K015 
nonwastewaters. 

(e)  K022.  K025.  K026.  K035.  and  K083 
Wastes.  EPA  promulgated  treatment 
standards  for  K022.  K025  and  K083 
nonwastewaters  in  the'First  Third  rule. 
For  organics  in  K022  wastewaters  and 
nonwastewaters.  EPA  is  proposing 
treatment  standards  based  on 
incineration.  For  metals  in  KG22 
wastewaters,  EPA  is  proposing 
treatment  standards  based  on  chemical 
precipitation.  Alternatively,  EPA  is 
proposing  K022  treatment  standards 
expressed  as  methods  of  treatment. 

For  K025  nonwastewaters,  EPA  is 
revising  the  treatment  standard  of  no 
land  disposal  based  on  no  generation. 
For  K025  wastewaters,  EPA  is  proposing 
concentration  treatment  standards  for 
organics  based  on  liquid-liquid 
extraction  and  steam  stripping  and 
carbon  adsorption.  The  proposed 
treatment  standards  for  K025 
nonwastewaters  are  based  on     ■ 
incineration.  Alternatively,  EPA  is 
proposing  to  require  these  methods  of 
treatment  as  a  prerequisite  for  land 
disposal  of  K025  wastewaters  and 
nonwastewaters.  Incineration  of  K025 
wastewaters  is  also  proposed  as  an 
equivalent  method  of  treatment  for  K025 
wastewaters. 

For  K026  and  K035,  the  treatment 
standards  for  wastewaters  and 
nonwastewaters  are  based  on 
incineration.  Alternatively,  EPA  is 
proposing  to  require  incineration  as  a 
prerequisite  for  land  disposal  of  K026 
wastewaters  and  nonwastewaters.  EPA 
is  revising  the  standard  of  no  land 
disposal  for  K083  nonwastewaters.  For 
organics  identified  in  K083  wastewaters 
and  nonwastewaters,  EPA  is  proposing 
treatment  standards  based  on 
incineration.  For  metals  in  K083 
wastewaters,  EPA  is  proposing 
treatment  standards  based  on  chemical 
precipitation.  For  metals  in  K083 
nonwastewaters,  EPA  is  proposing 
treatment  standards  based  on 
stabilization.  Alternatively,  EPA  is 
proposing  K083  treatment  standards 
expressed  as  methods  of  treatment. 

EPA  believes  that  adequate  capacity 
exists  for  K022  wastewaters.  K02S 
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wastewaters  and  nonwastewaters,  K026 
wastewaters  and  nonwastewaters,  K035 
wastewaters  and  nonwastewaters.  and 
K083  wastewaters  and  nonwastewaters. 
and  therefore,  EPA  is  not  proposing  to 
grant  these  wastes  a  capacity  variance. 

(f)  K036  andK037  Wastes.  EPA 
promulgated  a  treatment  standard  of  no 
land  disposal  based  on  no  generation  for 
K036  nonwastewaters  in  the  First  Third 
rule.  EPA  also  promulgated  treatment 
standards  based  on  incineration  for 
K037  wastewaters  and  nonwastewaters 
in  the  First  Third  rule.  Today.  EPA  is 
proposing  revised  treatment  standards 
for  the  nonwastewater  form  of  K036 
(still  bottoms  from  toluene  reclamation 
distillation  in  the  production  of 
disulfoton]  and  the  wastewater  form  of 
K037  (wastewater  treatment  sludges 
from  the  production  of  disulfoton).  EPA 
is  proposing  to  transfer  the 
concentration  standards  from  K037 
nonwastewaters  based  on  incineration 
to  other  forms  of  K036  nonwastewaters 
(e.g.,  K036  spill  residues).  EPA  believes 
that  adequate  capacity  exists  for  these 
surface-disposed  K036  nonwastewaters. 
Therefore.  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  them. 

For  K037  wastewaters.  EPA  is 
proposing  a  revised  concentration 
standard  from  one  based  on  rotary  kiln 
incineration  to  one  based  on  biological 
treatment.  EPA  believes  that  adequate 
capacity  exists  for  surface-disposed 
K037  wastewaters;  therefore,  EPA  is  not 
proposing  a  capacity  variance  for  them. 

(g)  K044.  K045.  K046,  K047  wastes.  For 
K044.  K045,  and  K047,  EPA  is  proposing 
to  revoke  the  no  land  disposal  based  on 
reactivity  standard  promulgated  in  the 
First  Third  rule.  EPA  is  proposing 
deactivation  as  a  method  of  treatment 
for  wastewaters  and  nonwastewaters. 
EPA  believes  adequate  capacity  exists 
to  treat  these  wastes;  therefore,  EPA  is 
not  proposing  to  grant  them  a  national 
capacity  variance. 

In  the  First  Third  rule,  EPA 
promulgated  treatment  standards  based 
on  stabilization  for  K046  nonreactive 
nonwastewaters.  Today  EPA  is 
proposing  standards  for  K046  reactive 
nonwastewaters  based  on  stabilization. 
For  K046  reactive  wastewaters,  EPA  is 
proposing  the  use  of  deactivation  and 
chemical  precipitation,  settling,  and 
filtration  as  a  BOAT.  For  K046  non- 
reactives  wastewaters.  EPA  is  proposing 
chemical  precipitation,  settling  and 
filtration  for  wastewaters  as  a  BOAT. 
EPA  believes  that  adequate  capacity 
exists  for  these  wastes  and,  therefore. 
EPA  is  not  proposing  to  grant  them  a 
national  capacity  variance. 

(h)  K060  Wastes.  Today  EPA  is 
proposing  to  revoke  the  no  land  disposal 
based  on  no  generation  standards 


promulgated  for  K060  nonwastewaters 
in  the  First  Third  rule.  For  K060 
nonwastewaters.  EPA  is  proposing 
incineration  as  the  BOAT.  EPA  is 
proposing  BDAT  standards  for  K060 
wastewaters  based  on  biological 
treatment.  For  K060  arsenic 
nonwastewaters.  EPA  is  proposing 
BDAT  standards  based  on  vitrification. 
EPA  believes  that  adequate  capacity 
exists  for  the  volume  of  surface- 
disposed  K060  wastewaters  and 
nonwastewaters  requiring  treatment. 
Therefore,  it  is  not  proposing  to  grant  a 
capacity  variance  for  them. 

(i)  K061  Wastes.  In  the  First  Third 
final  rule.  EPA  promulgated  treatment 
standards  for  K061  nonwastewaters.  In 
this  rule,  two  subcategories  for 
nonwastewater  forms  of  K061  were 
defined.  The  low  zinc  subcategory  (less 
than  15  percent]  and  the  high  zinc 
category  (greater  than  15  percent)  were 
defined  as  separate  treatability  groups. 
BDAT  for  the  low  zinc  subcategory  was 
based  on  the  performance  of 
stabilization.  For  the  high  zinc 
subcategory,  the  final  standard  was  "N,, 
Land  Disposal  Based  on  High 
Temperature  Metals  Recovery  as  a 
Method  of  Treatment"  technology. 
Today,  EPA  is  proposing  to  revise  the 
promulgated  treatment  standard  for  the 
high  zinc  subcategory  to  be  resmelting  in 
a  high  temperature  zinc  metal  recovery 
furnace.  For  the  First  Third  final  rule. 
K061  nonwastewaters  were  granted  a 
national  capacity  variance.  Today's 
proposed  refinement  in  the  treatment 
standard  does  not  change  the  schedule 
for  the  capacity  variance  for  K061 
nonwastewaters. 

Today,  EPA  is  proposing  the  BDAT 
standard  based  on  chromium  reduction 
and  chemical  precipitation  with  lime 
and  sulfide  and  sludge  dewatering  for 
wastewaters.  EPA  believes  adequate 
capacity  exists  for  the  volume  of 
surface-disposed  K061  wastewaters. 
Therefore.  EPA  is  not  proposing  to  grant 
a  variance  for  them. 

(j)  K069  Wastes.  Today,  EPA  is 
proposing  to  revoke  the  no  land  disposal 
based  on  recycling  standard 
promulgated  in  the  First  Third  rule  for 
the  non-calcium  sulfate  subcategory  for 
K069  nonwastewaters.  For  calcium 
sulfate  nonwastewaters,  EPA  is 
proposing  a  standard  based  on  the 
performance  of  stabilization.  For  non- 
calcium  sulfate  nonwastewaters,  EPA  is 
proposing  recycling  as  a  method  of 
treatment.  For  wastewaters,  EPA  is 
proposing  a  BDAT  standard  based  on 
chemical  precipitation.  EPA  believes 
adequate  capacity  exists  to  treat  the 
volume  of  surface-disposed  K069 
wastewaters  and  nonwastewaters; 


therefore,  EPA  is  not  proposing  a 
capacity  variance  for  them. 

(k)  Revisions  to  K086  Wastes.  EPA 
promulgated  treatment  standards  for 
K086  solvent  washes  in  the  First  Third 
Rule  based  on  incineration  and 
stabilization  of  ash  for  nonwastewaters 
and  incineration  and  chromium 
reduction,  chemical  precipitation  and 
filtration  for  wastewaters.  Today  EPA  is 
proposing  to  revise  these  standards  and 
propose  standards  for  the  caustic 
sludges  and  water  sludges 
subcategories.  EPA  is  proposing 
treatment  standards  for  all  K088 
wastewater  and  nonwastewater  wastes 
based  on  incineration  for  organics  and 
chromium  reduction,  followed  by  excess 
lime  precipitation,  and  filtration  for 
metals.  As  a  "worst-case"  analysis,  EPA 
included  in  the  capacity  analysis 
conducted  for  First  Third  wastes  all  of 
the  KOSe  wastes  identified  in  the  TSDR 
Survey.  Consequently,  no  additional 
capacity  will  be  required  by  today's 
proposal,  and  no  capacity  variance  is 
being  proposed  for  K086  wastes. 

(1)  KlOO  Wastes.  For  KlOO 
nonwastewaters,  EPA  is  proposing  to 
revoke  the  no  land  disposal  based  on  no 
generation  standards  promulgated  in  the 
First  Third  rule.  Today.  EPA  is 
proposing  treatment  standards  based  on 
stabilization  for  nonwastewaters  and 
chemical  precipitation  for  wastewaters. 
EPA  believes  adequate  capacity  exists 
to  treat  the  volume  of  surface-disposed 
KlOO  wastes.  Therefore,  EPA  is  not 
proposing  a  capacity  variance  for  them. 

(m)  Gases,  lliis  treatability  group 
includes  the  following  groups:  P076 
(Nitric  oxide),  P078  (Nitrogen  dioxide), 
and  U115  (Ethylene  oxide).  For  P076, 
P078.  and  U115  wastewaters  and 
nonwastewaters.  EPA  is  profrasing 
recovery  as  a  method  of  treatment.  EPA 
believes  that  these  wastes  are  generated 
as  gases  and  industry  typically  reuses  or 
recovers  compressed  gases  directly. 
EPA  also  believes  that  these  gases  are 
not  land  disposed.  Although  no 
commercial  capacity  exists  for  recovery 
of  these  gases,  EPA  is  not  proposing  to 
grant  a  national  capacity  variance  for 
these  wastes,  because  the  Agency 
believes  these  wastes  will  not  require 
commercial  alternative  treatment. 

(n)  Revisions  to  Petroleum  Refining 
Wastes  (K048-K052).  For  the  First  Third 
rule.  EPA  promulgated  treatment 
standards  for  K048  through  K052  based 
on  data  from  incineration,  solvent 
extraction,  and  treatment  of  the  metals 
in  wastewater  and  nonwastewater 
residuals.  Today.  EPA  is  proposing 
additional  treatment  standards  based  on 
a  reevaluation  of  the  data  and  is 
proposing  that  these  revised  standards. 
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with  Hve  exceptions,  take  effect  exactly 
one  year  following  the  Third  Third 
mlemalcing  promulgation  date.  The  five 
exceptions,  whose  standards  have  been 
increased  based  on  the  revised  data  are: 
benzo  (a)  pyrene,  ortho  and  para 
cresols,  di-n-butyl  phthalate,  and 
phenol.  For  these  exceptions,  EPA  is 
proposing  that  the  new  standards 
become  effective  on  August  8. 1990, 
when  the  capacity  variance  issued  on 
K048  through  K052  wastes  expires. 

EPA  is  proposing  treatment  standards 
for  cyanide  K048  through  K052 
wastewaters  based  on  incineration.  EPA 
is  also  proposing  BDAT  concentration 
standards  for  organics  in  K048  through 
K052  nonwastewaters  based  on  solvent 
extraction.  The  Agency  is  not  proposing 
revisions  to  promulgated  BDAT 
treatment  standards  for  wastewater 
constituents  in  K048  through  K052 
wastewaters,  other  than  cyanide,  nor  for 
any  metal  constituents  in  the  K048 
through  K052  wastewaters  or 
nonwastewaters.  The  Agency  has  only 
revised  the  concentration-based 
treatment  standards  for  K048  through 
K052  nonwastewaters;  EPA  has  not 
reevaluated  the  selection  of  solvent 
extraction  and  incineration  as  BDAT  for 
organics  in  nonwastewaters.  Because 
the  capacity  analysis  was  conducted  for 
these  wastes  in  the  First  Third  rule  and 
the  technologies  needed  to  achieve 
BDAT  treatment  standards  are  not  being 
revised.  EPA  did  not  reevaluate  the 
alternative  capacity  requirements  for 
K048  through  K052  wastes. 

(o)  Additional  Treatment  Standards 
for  F002  and  F005  Wastes.  Treatment 
standards  for  F002  and  F005  were 
promulgated  in  the  Solvents  and  Dioxins 
rule.  Today  EPA  is  proposing  revisions 
to  the  treatment  standards  for  F002  and 
F005  to  account  for  four  newly  Hsted 
F002  and  FtX)5  constituents.  The  BDAT 
for  wastewaters  is  based  on  biological 
treatment,  and  liquid-liquid  extraction 
and  steam  stripping  and  carbon 
adsorption.  The  BDAT  for 
nonwastewaters  is  based  on 
incineration.  The  Agency  believes  that 
adequate  treatment  capacity  exists  for 
these  wastes  and  therefore.  EPA  is  not 
proposing  a  national  capacity  variance 
for  these  wastes. 

(p)  Capacity  Determination  for  Multi- 
Source  Leachate — (1)  Definition  and 
Applicability.  EPA  defines  multi-source 
leachate  as  leachate  that  is  derived  from 
the  treatment,  storage,  disposal,  or 
recycling  of  more  than  one  listed 
hazardous  waste.  Under  today's 
proposed  rule,  such  leachate  will  be 
restricted  from  land  disposal.  Residues 
from  treating  such  leachate,  as  well  as 
residues  such  as  soil  and  ground  water 


that  are  contaminated  by  such  leachate, 
are  also  restricted  from  land  disposal 
under  this  rule.  Leachate  deriving  from  a 
single  source  must  meet  the  standard 
developed  for  the  waste  code  from 
which  it  is  derived;  therefore,  such 
leachate  is  not  subject  to  the  standards 
developed  for  multi-source  leachate. 
(EPA  is  also  soliciting  comment  on 
modifying  the  definition  of  multi-source 
leachate.) 

(2)  Previous  Treatment  Standards. 
EPA  originally  imposed  a  land  disposal 
restriction  on  multi-source  leachate 
under  the  First  Third  of  the  land 
disposal  restrictions  (LDRs).  Under  the 
LDRs.  multi-source  leachate  would  have 
to  be  treated  to  satisfy  all  the  standards 
applicable  to  the  original  wastes  from 
which  the  leachate  is  derived  (see  53  FR 
31146-150  (August  17. 1988)).  EPA 
revisited  the  issue  of  treatability  of 
multi-source  leachate  to  address 
concerns  raised  by  the  hazardous  waste 
management  industry,  and  rescheduled 
promulgation  of  a  land  disposal 
restriction  for  multi-source  leachate  to 
the  Third  Third  of  the  LDRs  in  order  to 
fully  study  the  most  appropriate  section 
3004(m)  treatment  standards  for  multi- 
source  leachate  (see  54  FR  8264  (January 
27, 1989)).  Leachate  derived  from 
disposal  of  the  listed  dioxin-containing 
hazardous  wastes  and  California  list 
wastes  were  not  rescheduled. 

(3)  Proposed  Treatment  Standards.  In 
section  7.b  of  this  preamble,  EPA  is 
proposing  two  options  for  the 
development  of  treatment  standards  for 
multi-source  leachate.  Under  the  first 
option.  EPA  would  continue  the 
application  of  the  carry-through 
principle  under  which  multi-source 
leachate  must  meet  the  standards 
estabhshed  for  all  the  waste  codes  from 
which  it  is  derived.  Under  the  second 
option.  EPA  would  establish  one  set  of 
wastewater  standards  and  one  set  of 
nonwastewater  standards  for  multi- 
source  leachate;  these  standards  would 
also  apply  to  residuals  derived  from  the 
storage,  treatment,  or  disposal  of  multi- 
source  leachate.  For  treating  multi- 
source  leachate  in  the  form  of 
wastewater,  EPA  is  considering 
recommending  the  treatment  of 
wastewaters  by  wet-air  oxidation  or 
biological  treatment,  followed  by  carbon 
adsorption,  or  incineration.  For 
nonwastewaters  derived  from  treating 
multi-source  leachate,  EPA  is 
considering  a  treatment  standard  based 
on  incineration  for  organic  constituents 
and  on  stabilization  for  metals. 

(4)  Determination  of  Volumes 
Requiring  Alternative  Treatment  or 
Recovery  Capacity.  EPA  relied 
primarily  on  data  from  the  TSDR  Survey 


and  from  the  Generator  Survey  to 
determine  whether  sufficient  alternative 
treatment  or  recovery  capacity  is 
available  for  multi-source  leachate. 
Multi-source  leachate  is  primarily 
generated  in  landfills.  All  the  active 
regulated  facilities  generating  and 
managing  leachate  are  accounted  for  in 
the  TSDR  and  Generator  Surveys 
because  (1)  the  TSDR  Survey  is  a  census 
of  all  the  hazardous  waste  treatment, 
storage,  disposal,  and  recycling  facilities 
in  the  country;  and  (2)  the  Generator 
Survey,  while  it  is  a  sample  of 
hazardous  waste  generators,  includes 
every  facility  that  responded  to  the 
TSDR  Survey. 

EPA  recognizes  that  multi-source 
leachate  can  also  be  generated  at  closed 
facilities.  However,  only  sparse  data 
characterizing  leachate  currently  exist 
for  those  facilities  and  how  much  is 
presently  land-disposed  in  surface 
disposal  units.  The  Agency  requests 
comments  on  the  characterization  of 
multi-source  leachate  at  closed  facilities 
and  how  much  is  presently  land- 
disposed  in  surface  disposal  units. 

EPA  also  welcomes  the  submission  of 
current  data  from  interested  parties  on 
the  volumes  of  multi-source  leachate 
generated,  the  current  management  of 
such  leachate,  the  amount  of  residuals 
generated,  and  the  waste  constituent 
composition  of  multi-source  leachate. 

In  addition  to  data  from  the  TSDR  and 
Generator  Surveys,  EPA  examined  data 
submitted  as  part  of  a  leachate  study 
plan  by  four  major  companies  managing 
hazardous  wastes  at  17  facilities.  These 
companies  included  Chemical  Waste 
Management  (CWM)/Waste 
Management  of  North  America 
(WMNA),  Browning  Ferris  Industries 
(BFl)/CECOS,  DuPont.  and  Dow 
Chemical. 

Based  on  evaluation  of  this 
information,  EPA  estimated  volume  of 
multi-source  leachate  requiring 
alternative  treatment  or  recovery.  EPA 
recognizes  that  the  actual  total  quantity 
of  multi-source  leachate  generated, 
managed,  and  land-disposed  may  be 
much  larger  than  the  volumes  reported 
in  the  surveys  upon  which  this  analysis 
is  based.  Consequently.  EPA  welcomes 
comments  by  interested  parties  on  the 
current  generation,  management,  and 
land  disposal  of  multi-source  leachate. 

(5)  Determination  of  National 
Variances  for  Multi-Source  Leachate. 
EPA  analyzed  the  alternative  treatment 
or  recovery  capacity  for  two  categories 
of  multi-source  leachate:  wastewaters 
and  nonwastewaters. 

Treatment  standards  for  wastewaters 
are  based  on  wet-air  oxidation  and 
carbon  adsorption,  biodegradation  and 
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carbon  adsorption,  and  incineration  for 
organic  constituents:  for  inorganic 
constituents,  treatment  standards  are 
based  on  chemical  precipitation.  Given 
the  very  low  volumes  of  surface- 
disposed  multi-source  leachate 
wastewaters  and  the  adequate  capacity 
to  treat  these  wastes  using  the  above 
treatment  technologies,  EPA  is  not 
proposing  to  grant  a  variance  for 
surface-disposed  multi-source  leachate 
wastewaters. 

Treatment  standards  for 
nonwastewaters  are  based  on 
incineration  as  a  method  for  wastes 
containing  organic  constituents,  and  on 
stabilization  for  wastes  containing 
inorganic  constituents.  EPA  is  proposing 
to  grant  a  two-year  variance  for  surface- 
disposed  multi-source  leachate 
nonwastewaters  in  the  form  of  non- 
atomizable  sludges  and  solids,  because 
there  is  insufficient  incineration 
capacity  for  these  wastes.  However. 
EPA  is  not  proposing  to  grant  a  national 
capacity  variance  to  nonwastewater 
multi-source  leachate  in  the  form  of 
atomizable  organic  liquids  because 
there  are  very  low  volumes  of  such 
wastes  and  there  is  sufficient  capacity 
for  them. 

(q)  Capacity  Determination  for  Mixed 
Radioactive  Wastes — (1)  Background. 
EPA  has  defined  a  mixed  RCRA/ 
radioactive  waste  as  any  matrix 
containing  a  RCRA  hazardous  waste 
and  a  radioactive  waste  subject  to  the 
Atomic  Energy  Act  (53  FR  37045,  37046. 
September  23, 1988).  Regardless  of  the 
type  of  radioactive  constituents  that 
these  wastes  contain  (e.g.,  high-level, 
low-level,  or  transuranic),  they  are 
subject  to  RCRA  hazardous  waste 
regulations,  including  the  land  disposal 
restrictions. 

Radioactive  wastes  that  are  mixed 
with  spent  solvents,  dioxins,  or 
California  list  wastes  are  subject  to  the 
land  disposal  restrictions  already 
promulgated  for  those  hazardous 
wastes.  EPA  has  determined,  however, 
that  radioactive  wastes  that  are  mixed 
with  First  Third  and  Second  Third 
wastes  will  be  included  in  the  Third 
Third  rulemaking  (40  CFR  268.12(c)). 
Thus,  today's  proposal  addresses 
radioactive  wastes  that  contain  First 
Third,  Second  Third,  and  Third  Third 
wastes. 

(2)  Data  Sources.  The  Department  of 
Energy  (DOE)  is  a  major  generator  of 
mixed  RCRA/radioactive  wastes.  For 
data  on  DOE  wastes,  EPA  used  a  data 
set  submitted  by  DOE.  The  data  set, 
which  is  based  on  a  recent  DOE  survey, 
contains  information  on  mixed  RCRA/ 
radioactive  waste  inventories, 
generation  rates,  and  existing  and 


planned  treatment  capacity  at  21  DOE 
facilities. 

A  variety  of  non-DOE  facilities  also 
generate  mixed  RCRA/radioactive 
wastes,  including  nuclear  power  plants, 
academic  and  medical  institutions,  and 
industrial  facilities.  A  variety  of 
information  sources  were  used  to 
identify  the  non-DOE  generators, 
estimate  the  quantities  and  types  of 
mixed  RCRA/radioactive  wastes  that 
they  generate,  and  determine  current 
management  practices  and  treatment 
capacity.  These  sources  included  the 
TSDR  Survey,  the  Generator  Survey, 
and  other  studies. 

EPA  believes  that  these  sources 
provide  the  best  available  information 
on  non-DOE  mixed  RCRA/radioactive 
wastes.  However.  EPA  is  interested  in 
obtaining  additional  information  on 
their  generation,  characterization,  and 
management. 

(3)  Determinations  of  National 
Variances  for  Mixed  RCRA/ 
Radioactive  Wastes.  After  investigating 
the  data  sources  noted  above,  EPA 
estimated  that  approximately  363 
million  gallons  of  radioactive  waste 
mixed  with  First,  Second,  and  Third 
Third  wastes  will  require  treatment. 
This  volume  includes  wastes  generated 
annually  as  well  as  untreated  wastes  in 
storage  and  contaminated  soil  and 
debris.  EPA  has  also  determined  that 
alternative  treatment  capacity  is  not 
available  for  mixed  RCRA/radioactive 
wastes.  Consequently,  EPA  proposes  to 
grant  a  national  variance  for  mixed 
RCRA/radioactive  wastes.  Although 
DOE  has  plans  to  increase  its  capacity 
to  treat  mixed  RCRA/  radioactive 
wastes,  data  supplied  by  DOE  indicate 
that  DOE  currently  lacks  adequate 
capacity  to  treat  its  mixed  RCRA/ 
radioactive  wastes.  In  addition, 
adequate  commercial  treatment . 
capacity  is  not  available.  Thus,  EPA  has 
determined  that  sufficient  alternative 
treatment  capacity  is  not  available  and 
is  proposing  a  two-year  national 
capacity  variance  for  mixed  RCRA/ 
radioactive  wastes. 

EPA  recognizes  that  its  information  on 
mixed  RCRA/radioactive  wastes 
generated  and  managed  by  non-DOE 
facilities  may  be  incomplete. 
Consequently,  the  Agency  requests 
comments  by  interested  parties  on  the 
current  generation  of  mixed  RCRA/ 
radioactive  wastes.  Of  particular 
interest  to  EPA  is  information  on 
mixtures  of  radioactive  wastes  and 
First,  Second,  or  Third  Third  waste 
streams. 

2.  Determination  of  Alternative 
Capacity  and  Effective  Dates  for 
Underground  Injected  Waste.  The 


Agency  is  today  proposing  effecdve 
dates  for  the  restrictions  against  the 
underground  injection  of  virtually  all 
remaiiung  RCRA  section  3004(g)  wastes. 
including  characteristic  wastes,  for 
which  no  effective  dates  have  been  set 
EPA  is  not  acting  on  certain  newly  listed 
or  newly  identified  wastes.  EPA  solicits 
comment  on  the  volumes  and 
characteristics  of  the  wastes 
represented  in  this  section,  as  well  as 
any  information  on  the  characteristics 
and  volumes  of  any  multi-source 
leachate  that  is  currently  being  injected. 

a.  Proposed  Effective  Date 
Determinations  for  Wastes  With 
Treatment  Standards  Proposed  in 
Today's  Rule 

Consistent  with  the  policy  established 
in  previous  land  disposal  restrictions, 
the  Agency  is  proposing  to  restrict  on 
May  8, 1990,  the  underground  injection 
of  all  wastes,  with  treatment  standards 
proposed  in  today's  rule,  that  are  not 
currently  being  deepwell-injected.  This 
decision  is  consistent  with  the  intent  of 
RCRA  in  moving  hazardous  wastes 
away  from  disposal  and  toward 
treatment  Wastes  that  are  not  currently 
being  deepwell-injected  are  listed  in 
Table  ni.B.2.(a). 

The  volimies  of  deepwell-injected 
wastes  that  require  alternative 
commercial  treatment  and/or  recycling 
capacity  are  presented  in  Table 
III.B.2.(b).  This  table  does  not  include 
wastes  that  are  currenUy  being 
deepwell-injected,  and  the  facility  has 
an  appropriate  on-site  alternative 
treatment  technology  for  treating  the 
waste. 

The  Agency  is  proposing  effective 
date  determinations  for  all  underground 
injected  wastes  in  treatability  groups.  If 
there  is  adequate  available  alternative 
treatment  capacity  for  all  the  injected 
volume  in  a  single  treatability  group, 
then  every  waste  in  that  group  will  be 
restricted  from  underground  injection  on 
May  8, 199a  If  there  is  inadequate 
available  alternative  treatment  capacity 
for  the  injected  volume  in  a  single 
treatability  group,  then  the  Agency  is 
proposing  to  allocate  as  much  of  the 
available  capacity  to  the  wastes 
requiring  treatment  All  remaining 
wastes  in  the  treatability  group,  for 
which  no  capacity  exists,  will  receive  a 
two-year  national  capacity  variance. 
EPA  believes  this  is  most  consistent 
with  Congressional  intent  which  both 
favors  treatment  over  disposal,  and 
minimal  use  of  capacity  variances.  EPA 
specifically  solicits  comment  on  this 
approach.  Table  III.B.2.(c)  indicates  the 
amount  of  capacity  available  for  treating 
underground  injected  wastes,  the 
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demand  from  these  injected  wastes  on 
each  treatability  group,  and  which 
treatability  groups  require  capacity 
variances.  More  information  on  the 
Agency's  procedure  for  apportioning 
treatment  capacity  in  these  treatability 
groups  can  be  found  in  the  Third  Thirds 
Background  Document  for  the 
treatability  groups. 

Table  lll.B.2.(a)—  Wastes  (With  Proposed 
Treatment  Standaros)That  Are  Not  Um- 
oergrouno  Injected 

[Banned  from  underground  injection  on  May  8. 
1990] 


First  Third  Codes: 
K004,  K008.  K015  (nonwastewafers,  K017, 
K021  (wastewaters).  K022  (wastewaters), 
K035,  K036  (nonwastewaters),  K037 
(wastewaters).  K044.  K045,  K046  (reactive 
nonwastewaters  and  all  wastewaters),  K047, 
K060  (wastewaters),  K061  (wastewaters), 
K069  (CaS04  nonwasterwaters  and  all 
wastewaters),  K071  (nonwastewaters),  K073, 
K084,  K085.  KlOl  (high  arsensic 
nonwastewaters),  K102  (high  arsenic 
nonwastewaters),  K106,  POOl,  P004,  POlO 
P012,  P015,  POie,  P018,  P036,  P037,  P068,  P070, 
P081,  P082,  P084,  P087,  P092,  Pi 05,  Pi 08,  PllO, 
P115,  P120,  P123,  UOIO,  U016.  UOia  U020, 
U022.  U029,  U036,  U041,  U043,  IJ046.  U050, 
U051,  U053,  U061,  U063.  U064,  U06e.  U067, 
U077,  U078,  U086,  U089,  U108.  U115.  U124. 
U129,  U130.  U137,  U155,  U158,  U171,  U177, 
UlBO,  U209.  U237,  U238.  U248,  U249 

Second  Third  Codes: 
K025  (Wastewaters),  K029  (wastewaters), 
K041,  K042.  K095  (wastewaters),  K096 
(wastewaters),  K098.  K105,  P002,  POOS,  P007. 
P008,  P013  (wastewaters),  P014,  P026,  P027. 
P049,  P054,  P060,  P066,  P067,  P072.  P099.  K028 
(wastewaters),  Pll2,  P113,  P114,  U003,  U005, 
UOll,  U014.  U015.  U021,  U023.  U025,  U028, 
U035,  U047,  U049,  U057,  U059,  U060.  U062. 
U073,  U083.  U092.  U093,  U094,  U095,  U097. 
U098.  U099,  UlOl,  U109.  UllO,  Ulll,  U114, 
U116,  U119,  U127,  Ul2a  U131.  U135,  U142. 
U143,  U144.  U146,  U149.  UlSa  Ul61.  U163, 
U164.  U168,  U172.  U173.  U174,  U176,  U178. 
U179,  U189,  U193.  U196,  U203.  U205,  U206. 
U208,  U213.  U214.  U215.  U216.  U217,  U218 

Third  Third  Codes: 
K003,  K005  (wastewaters),  K006,  K007 
(wastewaters),  K028,  K033,  K034.  KlOO 
(wastewaters).  P006,  P009,  P017,  P022.  P023. 
P024.  P028.  P031,  P033,  P034,  P03a  P042,  P045. 
P046.  P047,  P064,  P065,  P073,  P076,  P077,  P078, 
P088.  P093,  P095,  P096,  PlOl,  P103.  P118,  I>118, 
P119,  U004,  U006,  U017,  U024,  U027,  U030, 
U033.  U03a  U039.  U042,  U048.  U052.  U068, 


U071,  U072.  U075,  U076.  U079.  U081,  U082, 
U084,  U085.  U090,  U091,  U096.  U117.  U120, 
U121,  U123,  U125,  U128.  U132.  U136.  U139, 
U141.  U145,  U148,  U152,  U153,  U156.  U166, 
U167,  U181,  U182,  U183,  U184,  U186,  U187, 
U191,  U201,  U202,  U204,  U207,  U222,  U225. 
U234,  U236,  U240.  U243.  U247 

Newly  Listed  Wastes: 
F025 

Table  III.B.2.(b)— Required  Alternative 
Commercial  Treatment/ Recycung 
Capacity  for  Underground  Inject- 
ed Wastes 

(Minion  gallons/yeaf] 


Waste  code 


First  Third  Code: 

F006 

F019 


K011 

K013 

K014 

K031 

K086 

POOS ,. 

P011 

P020 

P048 

P050 

P058 

P059 

P069 

P102 

PI  22 


U007 

U009 

U012._.. 

U019 

UC31 

U037. 

U044 


Capedty 

required  foe 

underground 

injected 

wastes 


U074 

U103 

U105 

U122 

U133 

U134.... 

U151 

U154 

U157 

U159.... 

U185 

U188.... 

U192 

U200 .... 

U210 

U211.... 

U219 

U220 .... 
U228...- 


5.0 

<0.1 
433.2 
407.2 

131.0 
1.1 
0.2 

<0.1 

<0.1 
0.1 
0.1 
0.4 

<0.1 
0.4 
0.1 

<0.1 

<0.1 
0.1 

<0.1 
0.1 
0.8 
0.1 

<0.1 
0.1 

<0.1 

<0.1 
0.1 
0.1 
0.1 
0.2 
0.1 
0.3 
0.1 

<0.1 
1.0 
0.4 
0.1 
0.3 
1.0 
0.1 
<0.1 

<0.1 
0.1 


Table  IIIB.2.(b)— Required  Alternative 
Commercial  Treatment/Recycling 
Capacity  for  Underground  Inject- 
ed Wastes— Continued 

[Million  gallorts/year] 


Waste  code 


U227 

U22e 

Second  Third  Code: 

K097 

P057 


U002... 


U008 

U032 

U070 -.„ 

U080 

U106 

U138 

U140 

U147 ™., 

U162 „.. 

U165 

U169 

U170 

U239 

U244 


Capacity 

required  for 

underground 

injected 

wastes 


Third  Third  Code: 

D001 

D002. 

D003 

D004 

D005 

D006 

0007 

D008 

D009 

0010 -. 

D011 

D012 


D013 ., 

DOM „.. 

D015 „. 

D016 

D017 

K002 

K032 ™ 

K083 

P051 

P056 

P075 

U001 

U034 

U045 

U055 

U056 

U112 

U113 

U118 

U160 

U194 

U197 

Leachate.. 


2.7 

<0.1 

<0.1 

<0.1 

0.1 

0.1 

<0.1 

0.1 

ze 

'  0.1 
0.1 
1.0 

<o.i 

0.1 
<0.1 
0.1 
0.3 
0.2 
<0.1 

6.9 

1924.5 

1706.2 

8.3 

1.3 

1.6 

201.2 

37 

1.2 

95.2 

0.3 

2.3 

2.3 

2.4 

2.3 

2.3 

Z3 

0.1 

<0.1 

5.0 

<0.1 

<0.1 

<0.1 

OS 

<0.1 

<0.1 

0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

<0.1 

0.1 

13.4 


Table  III.B.2.(c)— Required  Alternative  Commercial  Treatment  (Including  Recycling)  Capacity  for  Underground 

Injected  Wastes 

'  [Millions  Of  gallons/yr.] 


Technohsgy 


Alkaiine  CI>lonnation..._ „ 

Alkaline  CMonnation  and  Chemical  Precipitation.. 

Cartion  Adsorption  and  Chemical  Precipitation 

ChefTucai  Oxidation  and  Chemicat  Preopttation  _. 


Availabte 

Required 

Vai 

capacity 

capacity 

1.8 

11 

Yes. 

6.4 

<1 

No. 

41 

5 

No. 

22 

1^684 

Yes. 
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Table  III.B.2.(c)— Required  Alternative  Commercial  Treatment  (Including  Recycung)  Capacity  for  Underground 

Injected  Wastes— Continued 


(MMona  OK  gaRont/yr.l 


Tectwiologf 


capKMy 


Requirad 
capaoty 


Chemical  Precipitation „ 

Chromwm  Reduction  and  Chemical  Ascipitation «. 

ConitHJition  oi  Atonwabte  Uquids. 

Mercury  Retorting 

Neutralization ________.___™....,. 

StalMlization __ : 

Treatment  of  Reactives  and  Chromium  Reduction  and  Cttemical  Pracipitation 

Wel-Air  Oxidation __ _ 

Wet-Air  OiadaMon  and  Cartxm  Adsorption..... „ 

Wat-Air  Oxidalion  and  Cartxxi  Adsorption  and  Chemical  Precipitation . 
Wet-Air  Oxidation  Fottowed  t)y  Chemical  Precipitation 


339 

12 
233 

<i)1 

13 
329 
<1 
<1 
<1 
<1 
<1 


117 

239 

43 
<.02 
1,638 
3 

195 
1,027 

<1 

13.4 

<1 


No. 
Yea. 
Ho. 
Yaa. 

No. 
Yaa. 
Yaa. 
Ho. 

Yaa. 
No. 


A  number  of  the  following  treatability 
groups  account  for  relatively  small  [less 
than  100,000  gallons/year)  amounts  of 
underground  injected  wastes.  The 
Agency  believes  that  these  small 
streams  place  little  demand  on 
nationwide  treatment  capacity. 

Presented  below  are  the  BDATs  for 
treating  deepwell-injected  wastes. 

(1)  Alkaline  Chlorination.  Treatment 
standards  based  on  alkaline 
chlorination  are  today  being  proposed 
for  D003a  (cyanide)  and  P056  wastes.  As 
shown  in  Table  III.B.2.(c),  the  1.9  million 
gallons  per  year  of  available  capacity 
are  inadequate  to  address  the  quantity 
of  hazardous  waste  annually  deepwell- 
injected  requiring  this  type  of  treatment. 
Excluding  D003a  (cyanide),  however, 
adequate  capacity  exists  for  the 
remaining  waste.  The  Agency  is 
proposing  to  grant  a  two-year  capacity 
variance  to  D0G3a  (cyanide) 
wastewaters.  This  waste  will  be 
restricted  from  injection  on  May  8, 1992. 

(2)  Alkaline  Chlorination  and 
Chemical  Precipitation.Treatment 
standards  based  on  alkaline 
chlorination  and  chemical  precipitation 
are  today  being  proposed  for  F006 
cyanide  wastewaters.  As  shown  in 
Table  III.B.2.(c),  the  6.4  million  gallons  of 
available  capacity  is  adequate  to  treat 
the  quantity  of  hazardous  waste 
annually  deepwell-injected  requiring 
this  type  of  treatment. 

(3)  Carbon  Adsorption  and  Chemical 
Precipitation.  Treatment  standards 
based  on  carbon  adsorption  (or  wet  air 
oxidation)  and  chemical  precipitation 
are  today  being  proposed  for  metals  in 
K022  and  K083  wastewaters.  As  shown 
in  Table  IILB.2.(c).  the  41  million  gallons 
of  available  capacity  are  adequate  to 
treat  the  quantity  of  hazardous  waste 
annually  deepwell-injected  requiring 
this  type  of  treatment 

(4)  Chemical  Oxidation  and  Chemical 
Precipitation.  The  treatment  standards 
based  on  a  "treatment  train"  of  chemical 


oxidation  and  chemical  precipitation  are 
today  being  proposed  for  D003b 
(sulfides)  and  P122  wastes.  As  shown  in 
Table  III.B.2.(c),  the  24  million  gallons 
per  year  of  available  capacity  are 
inadequate  to  address  the  quantity  of 
hazardous  wastes  annually  deepwell- 
injected  requiring  this  type  of  treatment 
Excluding  DOOSb  (sulfide),  however, 
adequate  capacity  exists  to  treat  the 
remaining  waste.  The  Agency  is 
proposing  a  two-year  capacity  variance 
to  DOOSb  (sulfide)  wastewaters.  This 
waste  will  be  restricted  from  injection 
on  May  8, 1992. 

(5)  Chemical  Precipitation. 
Wastewater  forms  of  D004,  D005.  D008, 
D008a,  (lead-non-battery),  D009a 
(inorganic  mercury),  DOlO,  DOll,  F006, 
K031,  POll,  U134,  and  U151  represent 
those  wastes  best  treated  by  chemical 
precipitation.  As  shown  in  Table 
III.B.2.(c),  the  339  million  gallons  per 
year  of  available  chemical  precipitation 
are  adequate  to  treat  the  quantity  of 
hazardous  waste  annually  deepwell- 
injected  requiring  this  type  of  treatment 
The  Agency  is  proposing  to  restrict 
these  wastes  from  underground  injection 
on  May  8, 1990. 

(6)  Chromium  Reduction  and 
Chemical  Precipitation.  Treatment 
standards  based  on  chromium  reduction 
and  chemical  precipitation  are  today 
being  proposed  for  wastewater  forms  of 
D007,  K002.  K086,  and  U032.  As  shown 
in  Table  III.B.2,(c),  the  48  million  gallons 
per  year  of  available  chromium 
reduction  and  chemical  precipitation  are 
inadequate  to  treat  the  quantity  of 
hazardous  waste  annually  deepwell- 
injected  requiring  this  type  of  treatment 
Excluding  D007,  however,  adequate 
capacity  exists  to  treat  the  remaining 
wastes.  The  Agency  is  proposing  to 
grant  a  two-year  treatment  capacity 
variance  to  D007,  restricting  this  waste 
from  underground  injection  on  May  8, 
1992. 


(7)  Combustion  of  Liquids. 
Combustion  of  liquids  is  the  BOAT  for 
DOOla  (ignitables),  D012,  D013,  D014. 
D015,  D016,  D017.  K032.  K097.  POOS, 
P020,  P048.  POSa  P051,  P057.  P059,  POOQ. 
P075.  P102,  UOOl.  U002.  U007,  U008. 
U009,  U012,  U019,  U031.  U034.  U037» 
U044.  U045.  U055.  U056,  U07a  U074. 
U080,  U103,  U105,  UlOe.  UllZ  U113, 
U115,  una,  U122,  U133,  Ul3a  Ul4a 
U147.  U154.  U157,  U159.  U160,  U162, 
U165.  Uie9,  U170.  U185,  U188,  U192, 
U194.  U197,  U200.  U2ia  U211.  U219. 
U22a  U226,  U227, 11223,  U239,  and  U244. 
Although  U041.  U077,  U083,  U084,  and 
U213  are  also  underground  injected, 
because  they  will  be  treated  on-site, 
their  quantities  are  not  included  in 
required  capacity  for  combustion  of 
liquids.  As  shown  in  Table  III.B.2.(c),  the 
233  million  gallons  per  year  of  available 
capacity  are  adequate  to  treat  the 
quantity  of  hazardous  waste  annually 
deepwell-injected  requiring  this  type  of 
treatment  These  wastes  will  be 
restricted  from  underground  injection  on 
May  8, 1990. 

(8)  Mercury  Retorting.  Treatment 
standards  based  on  mercury  retorting 
are  today  being  proposed  for 
nonwastewater  forms  of  D009  wastes. 
As  shown  in  Table  III.B.2.(c),  the  less 
than  .01  million  gallons  per  year  of 
available  mercury  retorting  capacity  are 
inadequate  to  treat  the  quantity  of  this 
waste  annually  deepwell-injected 
requiring  this  type  of  treatment.  The 
Agency  is  proposing  to  grant  a  two-year 
treatment  capacity  variance  to  the 
nonwastewater  forms  of  D009, 
restricting  this  waste  from  underground 
injection  on  May  8, 1992. 

(9)  Neutralization.  Neutralization  is 
the  treatment  standard  for  D002  wastes. 
As  shown  in  Table  III.B.2.(c),  the  15 
million  gallons  per  year  of  available 
neutralization  capacity  are  inadequate 
to  treat  the  quantity  of  hazardous  waste 
aimually  deepwell-injected  requiring 
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this  type  of  treatment.  The  Agency  is 
proposing  to  grant  a  two-year  treatment 
capacity  variance  to  the  D002 
wastewaters,  restricting  this  waste  from 
underground  injection  on  May  8, 1992. 

(10)  Stabilization.  For  residuals 
containing  D005,  D006,  D007,  D008a 
(Lead-non-battery).  DOll,  K002,  P056, 
U002.  U032.  U055.  and  U188,  the 
treatment  standard  being  proposed  is 
based  on  stabilization.  As  shown  in 
Table  IIl.B.2.(c).  the  345  million  gallons 
per  year  of  available  capacity  are 
adequate  to  treat  the  quantity  of 
hazardous  waste  residuals  requiring  this 
type  of  treatment.  These  residuals  will 
be  restricted  from  land  disposal  on  May 
8.1990. 

(11)  Treatment  of  Reactives  and 
Chromium  Reduction  and  Chemical 
Precipitation.  Treatment  standards 
based  on  treatment  of  reactives  and 
chromium  reduction  and  chemical 
precipitaiion  are  today  being  proposed 
for  D003  (explosives/reactives).  As 
shown  in  Table  III.B.2.(c),  the  less  than  1 
million  gallons  per  year  of  available 
capacity  are  inadequate  to  treat  the 
quantity  of  D003  (explosives/reactives) 
waste  annually  deepwell-injected 
requiring  this  type  of  treatment.  The 
Agency  is  proposing  to  grant  a  two-year 
treatment  capacity  variance  to  this 
waste,  restricting  D003  (explosives/ 
reactives)  wastewaters  from 
underground  injection  on  May  8, 1992. 


(12)  Wet-Air  Oxidation.  KOll.  K013, 
and  K014,  represent  all  of  the 
underground  injected  hazardous  wastes 
addressed  in  today's  rule  that  are  best 
treated  by  wet-air  oxidation.  As  shown 
in  Table  III.B.2.(c),  the  less  than  1  million 
gallons  of  available  capacity  are 
inadequate  to  treat  the  quantity  of  KOll 
wastewaters,  K013  wastewaters,  and 
K014  wastewaters  annually  deepwell- 
injected  requiring  this  type  of  treatment; 
therefore,  EPA  is  proposing  to  grant  a 
two-year  treatment  capacity  variance  to 
the  wastewater  forms  of  KOll,  K013,  and 
K014,  restricting  these  wastes  from 
underground  injection  on  May  8, 1992. 

(13)  Wet-Air  Oxidation  And  Carbon 
Adsorption.  For  P058  wastewaters, 
treatment  standards  based  on  wet-air 
oxidation  and  carbon  adsorption  are 
being  proposed  today.  As  shown  in 
Table  III.B.2.(c),  the  less  than  1  million 
gallons  of  available  capacity  are 
adequate  to  treat  the  quantity  of  P058 
annually  deepwell-injected  requiring 
this  type  of  treatment;  therefore,  EPA  is 
not  proposing  to  grant  a  national 
capacity  variance  for  this  waste. 

(14)  Wet-Air  Oxidation  And  Chemical 
Precipitation.  Treatment  Standards 
based  on  wet-air  oxidation  and 
chemical  precipitation  are  today  being 
proposed  for  F019  wastewaters.  As 
shown  in  Table  III.B.2.(c),  the  less  than  1 
million  gallons  of  available  capacity  are 
adequate  to  treat  the  quantity  of  F019 


wastewaters  annually  deepwell-injected 
requiring  this  type  of  treatment; 
therefore,  the  Agency  is  not  proposing  to 
grant  a  two-year  treatment  capacity 
variance  to  F019  wastewaters, 
restricting  this  waste  from  underground 
injection  on  May  8, 1990. 

Table  III.B.2.(d)  summarizes  the 
wastes  for  which  EPA  isproposing  to 
grant  a  two-year  national  capacity 
variance  for  underground  injected 
wastes. 

b.  A  Request  for  Data  on  Underground 
Injected  K014  Nonwastewaters 

EPA  addressed  the  underground 
injection  of  KOll  and  K013 
nonwastewaters  in  the  June  8, 1989. 
Second  Third  final  rule.  In  that  rule,  a 
two-year  capacity  variance  was  granted 
due  to  the  lack  of  alternative 
incineration  capacity  (54  FR  26642). 
Action  of  K014  nonwastewaters  was 
deferred  so  that  the  Agency  could 
evaluate  information  on  the 
composition,  characteristics,  and 
volumes  associated  with  this  waste. 
EPA  currently  has  no  information 
indicating  that  K014  nonwastewaters 
are  being  underground  injected.  The 
Agency  specifically  solicits  information 
on  this  situation.  EPA  is  proposing  to 
restrict  the  underground  injection  of 
K014  nonwastewaters  on  May  8, 1990. 
EPA  will  take  into  account  any  data 
received  before  Hnalizing  this  date. 


Table  lll.B.2.(d)— Summary  of  Proposed  Two-Year  National  Capaoty  Variance  for  Underground  Injected  Wastes 

Required  altemative  treatment  tectmology 

Waste  code 

Physical  form 

Alkaline  Chkxination „„ . 

D003* ™ „    -.. 

Wastewater. 

Chefnical  Oxidation  and  Chemical  Precipitatioo „ 

Chromium  Reduction  and  Chemical  Precipitation 

Mercury  Retorting ,.„ 

d663» ~.    

D007 — 

D009 

Wastewater. 
Wastewater. 
Nonwastewater. 

Neutralization 

0002 

D003* 

KOI  3  !I!ZZ™ZZ™ZZ!!ZZZZ!!ZZ!!!!" 
K014 

Leachate' „ ™ 

Wastewater. 

Treatment  of  Reactives  and  Chromium  Reduction  ft  Chemical  Precipitation _ 

Wet-Air  Oxidation 

Wastewater. 

Wet-Air  Oxidation  and  Carbon  Adsorption,  Biotogtcal  Treatment  and  Cartwn  Adsorption, 
or  Incineration. 

Wastewater. 
Wastewater. 
Wastewater. 

*  D003  (Cyanides). 
»  ro03  (Sulfides). 

•  D003  (Explosives.  Reactives). 
'  Multi-Source  Leachate. 


c.  Deepwell  Injected  Multi-Source 
Leachate.  EPA  is  estimating  that  multi- 
source  leachate  containing  both  organic 
and  inorganic  constituents  are  currently 
underground  injected.  The  Agency  is 
proposing'a  treatment  standard  for 
multi-source  leachate  wastewaters 
based  on  wet-air  oxidation  followed  by 
carbon  adsorption,  biological  treatment 
followed  by  carbon  adsorption,  or 
incineration  for  wastes  containing 
organic  constituents,  and  on  chemical 


precipitation  and  filtration  for  wastes 
containing  inorganic  constituents. 
Because  there  is  insufficient  capacity  to 
treat  wastewaters  based  on  these 
treatment  technologies,  EPA  is 
proposing  to  grant  a  two-year  variance 
for  multi-source  leachate  that  is 
underground  injected. 

d.  Mixed  Radioactive  Wastes.  EPA 
requires  radioactive  wastes  mixed  with 
RCRA  regulated  solvents  and  dioxins  to 
meet  LDRs  and  treatment  standards 


established  for  those  solvents  and 
dioxins  when  mixed  with  radioactive 
wastes.  EPA  currently  has  no 
information  on  mixed  radioactive 
wastes  that  are  underground  injected; 
therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  these 
wastes.  EPA  is  requesting  comments  on 
mixed  radioactive  wastes  that  are  being 
underground  injected. 
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3.  Capacity  Variances  for  Contaminated 
Soil  and  Debris  ^ 

EPA  is  proposing  today  to  grant  an 
extension  of  the  effective  date  for 
certain  First,  Second,  and  Third  Third 
contaminated  soil  and  debris  for  which 
the  treatment  standards  proposed  today 
are  based  on  combustion,  wet-air 
oxidation,  vitrification,  or  mercury 
retorting.  RCRA  section  3004(h)(2) 
allows  the  Administrator  to  grant  an 
extension  to  the  effective  date  based  on 
the  earliest  date  on  which  adequate 
altemative  capacity  will  be  available, 
but  not  to  exceed  two  years  "  *  *  *  after 
the  effective  date  of  the  prohibition 
which  would  otherwise  apply  under 
subsection  (d),  (e),  (f).  or  (g)."  For  First 
Third  and  Second  Third  wastes  that 
have  heretofore  been  subject  to  the  "soft 
hammer"  piDvisions  (see  section  I.B.9) 
but  for  which  treatment  standards  are 
being  promulgated  today,  EPA  is 
interpreting  the  statutory  language 
"  *  *  *  effective  date  of  the  prohibition 
that  would  otherwise  apply  to  be  the 
date  treatment  standards  are 
promulgated  for  these  wastes  (i.e..  May 
8, 1989),  rather  than  the  date  on  which 
the  "soft  hammer"  provisions  took  effect 
(i.e.,  August  8, 1988,  and  June  8, 1989, 
respectively)."  EPA  finds  this  the  best 
interpretation  for  two  reasons. 
Extensions  of  the  effective  date  are 
based  on  the  available  capacity  of  the 
BDAT  for  the  waste,  so  it  is  reasonable 
that  such  an  extension  begin  on  the  date 
on  which  treatment  standards  based  on 
performance  of  the  BDAT  are 
established.  Furthermore,  EPA  does  not 
intend,  in  effect,  to  penalize  generators 
of  First  Third  and  Second  Third  wastes 
by  allowing  less  time  (i.e.,  28  months 
and  37  months,  respectively)  for  the 
development  of  needed  capacity,  while 
generators  of  Third  Third  wastes  in  the 
same  treatability  group  are  allowed  the 
maximum  48  months  (assuming  capacity 
does  not  become  available  at  an  earlier 
date).  The  proposed  capacity  extension 
would  therefore  commence  for  First, 
Second,  and  Third  Third  wastes  on  May 
8, 1990,  and  would  extend  (at  maximum) 
until  May  B,  1992. 

For  the  purpose  of  determining 
whether  a  contaminated  material  is 
subject  to  this  capacity  extension,  soil  is 
defined  as  materials  that  are  primarily 
geologic  in  origin,  such  as  silt,  loam,  or 
clay,  and  that  are  indigenous  to  the 
natural  geological  environment.  In 
certain  cases,  soils  will  be  mixed  with 
liquids  or  sludges.  EPA  will  determine 
on  a  case-by-case  basis  whether  all  or 
portions  of  such  mixtures  should  be 
considered  soil  (52  FR  31197,  November 
8.1986). 


Debris  is  defined  as  materials  that  are 
primarily  non-geologic  in  origin,  such  as 
grass,  trees,  stumps,  shrubs,  and  man- 
made  materials  (e.g.,  concrete,  clothing, 
partially  buried  whole  or  crushed  empty 
drums,  capacitors,  and  other  synthetic 
manufactured  items). 

Debris  may  also  include  geologic 
materials  (1)  identified  as  not 
indigenous  to  the  natural  environment  at 
or  near  the  site,  or  (2)  identified  as 
indigenous  rocks  exceeding  a  9.5mm 
sieve  size  that  are  greater  than  10 
percent  by  weight,  or  that  ai-e  at  a  total 
level  that,  based  on  engineering 
judgment,  vnll  affect  performance  of 
available  treatment  technologies.  In 
many  cases,  debris  will  be  mixed  with 
liquids  or  sludges.  EPA  will  determine 
on  a  case-by-case  basis  whether  all  or 
portions  of  such  mixtures  should  be 
considered  debris. 

Analysis  of  the  TSDR  Survey  data 
indicated  that  a  voltune  of 
approximately  17  million  gallons  of  soil 
contaminated  with  wastes  subject  to 
this  proposal  were  land-disposed  in 
1986.  However,  the  Superfund 
remediation  program  has  expanded 
significantly  since  that  time.  Plans  for 
remediation  at  Superfund  sites  indicate 
that  the  excavation  of  soil  and  debris 
requiring  treatment  (including 
incineration  and  subsequent  land 
disposal)  will  be  far  greater  in  1990  than 
in  1986.  Because  of  the  major  increase  in 
the  Superfund  remediation  program, 
EPA  believes  that  capacity  is  not 
adequate  for  combustion  of  Third  Third 
contaminated  soil  and  debris.  In 
addition,  the  TSDR  Survey  indicates 
that  inadequate  capacity  exists  for  soils 
requiring  vitrification,  mercury  retorting, 
and  wet-air  oxidation.  A  two-year 
extension  of  the  effective  date  is 
proposed  for  Third  Third  contaminated 
soil  and  debris  for  which  BDAT  is 
combustion,  vitrification,  mercury 
retorting,  or  wet-air  oxidation. 

EPA  is  also  proposing  to  grant  a  two- 
year  national  capacity  variance  to  all 
soil  and  debris  contaminated  with 
mixed  RCRA/radioactive  waste.  EPA 
has  estimated  that  insufficient  treatment 
capacity  exists  to  handle  soil  and  debris 
contaminated  with  mixed  radioactive 
waste. 

EPA  notes  that  if  soil  and  debris  are 
contaminated  with  Third  Third 
prohibited  wastes  whose  treatment 
standard  is  based  on  incineration  and 
also  with  other  prohibited  wastes  whose 
treatment  standard  is  based  on  a  non- 
combustion  type  of  technology,  the  soil 
and  debris  would  remain  eligible  for  the 
national  capacity  variance.  This  is 
because  the  contaminated  soil  and 
debris  would  still  have  to  be  treated  by 


some  form  of  combustion  technology 
that  EPA  has  evaluated  as  being 
unavailable  at  present  However,  there 
is  one  exception  to  this  principle.  If  the 
soil  and  debris  are  contaminated  with  a 
prohibited  waste  (or  wastes)  that  is  no 
longer  eligible  for  a  national  capacity 
extension,  such  as  certain  types  of 
prohibited  solvent  wastes,  then  the  soil 
and  debris  would  have  to  be  treated  to 
meet  the  treatment  standard  for  that 
prohibited  waste  (or  wastes).  Any  other 
interpretation  would  result  in  EPA's 
extending  the  date  of  a  prohibition 
beyond  the  dates  established  by 
Congress,  and  therefore  beyond  EPA's 
legal  authority. 

C.  Characteristic  Wastes 

1.  General  Considerations 

In  today's  rule,  EPA  is  proposing 
treatment  standards  for  those  wastes 
which  exhibit  one  or  more  of  the 
follovdng  characteristics:  ignitability, 
corrosivity,  reactivity  or  EP  toxicity  (40 
CFR  281.21-24).  For  the  purpose  of 
setting  BDAT  treatment  standards,  each 
characteristic  waste  is  subdivided  into 
subcategories  which  correspond  to 
waste  treatability  groups.  For  example, 
an  ignitable  characteristic  waste  may  be 
subcategorized  as  an  ignitable  liquid, 
ignitable  reactive,  oxidizer  or  ignitable 
gas. 

EPA  is  developing  a  new  toxicity 
characteristic,  known  as  the  toxicity 
characteristic  leaching  procedure 
(TCLP),  that  is  scheduled  for 
promulgation  in  late  1989.  Upon  its 
effective  date,  this  revised  characteristic 
will  include  a  number  of  additional 
organic  hazardous  constituents,  and  a 
new  extraction  protocol  will  replace  the 
current  extraction  procedure  (EP).  The 
revised  toxicity  characteristic  will 
include  the  same  14  hazardous 
constituents  (six  pesticides  and  eight 
toxic  metals)  that  are  now  regulated 
under  the  existing  EP  toxicity 
characteristic.  EPA  is  proposing  that  the 
BDAT  levels  for  wastes  that  exhibit  EP 
toxicity  for  these  14  hazardous 
constituents  remain  the  same  when  the 
TCLP  replaces  the  EP  toxicity 
characteristic  since  the  extent  of 
achievable  treatment  should  not  change. 

The  Agency  received  several 
comments  in  response  to  its  solicitation 
in  the  Second  Third  rulemaking 
regarding  treatment  standards  for 
characteristic  wastes,  These  comments 
addressed  two  general  areas.  First, 
several  commenters  questioned  the 
Agency's  assertion  that  the  hard 
hammer  provision  applies  to 
characteristic  wastes.  The  Agency 
continues  to  believe  that  the  statutory 
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language  is  unclear,  but  that  the 
legislative  history  for  HSWA  clearly 
indicates  that  wastes  which  exhibited  a 
characteristic  of  hazardous  waste  on 
November  8, 1984  are  subject  to  the  hard 
hammer  provision.  The  issue  is  of  no 
practical  significance  in  any  case,  since 
EPA  is  promulgating  treatment 
standards  for  all  hazardou!<  wastes  that 
exhibited  characteristics  as  uf  the  date 
of  enactment  of  HSWA. 

Second,  several  commenters  also 
questioned  the  use  of  a  "No  Land 
Disposal"  treatment  standard  in  any  of 
its  forms  for  characteristic  wastes.  EPA 
is  not  using  this  standard  for 
characteristic  wastes  in  the  proposal. 

2.  Treatment  Below  Characteristic 
Levels 

EPA  is  today  proposing  standards  for 
certain  characteristic  wastes  which 
require  treatment  below  the 
characteristic  level.  The  issues 
concerning  this  approach  are  discussed 
below. 

The  threshold  question  in  establishing 
treatment  standards  for  characteristic 
wastes  that  are  prohibited  from  land 
disposal  is  whether  the  treatment 
standard  can  be  established  at  a  level 
that  is  lower  than  the  characteristic 
level.  The  legal  argument  would  be  that 
the  characteristic  level  itself  imposes  a 
jurisdictional  limitation  on  the  extent  of 
treatment  because  section  30O4(m) 
applies  only  to  wastes  that  are 
hazardous,  and  by  EPA's  regulations, 
wastes  that  no  longer  exhibit  a 
characteristic  are  not  hazardous  wastes. 

An  alternative  reading,  however,  is 
that  once  wastes  become  subject  to 
section  3004(m),  they  remain  subject  to 
the  requirements  of  that  section  until  the 
section  3004(m)  standard  is  satisfied. 
This  is  in  fact  the  most  literal  reading  of 
section  3004(m).  In  the  context  of  toxic 
characteristic  hazardous  wastes,  this 
alternative  reading  also  supports  the 
statutory  goals  and  policies  of  seeking  to 
reduce  the  uncertainties  inherent  in  the 
land  disposal  of  hazardous  waste  by 
substituting  a  system  whereby 
hazardous  wastes  are  pretreated  in  such 
a  way  that  minimizes  threats  to  human 
health  and  the  environment  associated 
with  land  disposal.  See  RCRA  sections 
1002(b)(7).  3004  (d).  (e).  (f),  (g).  and  (m). 

There  are  a  number  of  differences 
between  characteristic  wastes  and 
listed  wastes  that  make  it  important  to 
consider  the  issue  of  further  treatment 
for  characteristic  wastes.  First,  the  EP 
toxicity  characteristic  is  defined  by 
levels  higher  than  the  health-based 
levels  that  have  been  the  basis  for 
delisting  many  hazardous  wastes.  The 
Agency  has  always  stated  that  the  EP 
toxicants'  concentrations  are  levels  at 


which  a  waste  clearly  presents  a 
substantial  hazard,  and  that  the  lower 
levels  also  may  pose  a  hazard  (see,  e.g.. 
45  FR  33066,  May  19, 1980).  Thus,  in 
most  cases,  treatment  below  the 
characteristic  level  would  clearly  result 
in  further  minimization  of  threats  to 
human  health  and  the  environment. 
Second,  delisting  is  a  waste-specific 
process  that  allows  EPA  to  consider  a 
number  of  factors,  including 
concentrations  of  all  Appendix  VIII 
constituents  in  the  waste.  On  the  other 
hand,  characteristic  wastes  are  no 
longer  hazardous  when  they  stop 
exhibiting  a  single  property  or  fall  below 
a  constituent  concentration  level.  Thus, 
only  under  a  broad  reading  of  section 
3004(m)  could  EPA  address  treatment 
for  all  Appendix  VIII  constituents  in 
characteristic  wastes,  and  thus  reduce 
the  prohibited  waste's  toxicity  and 
mobility  in  a  way  that  further  minimizes 
the  threat  to  human  health  and  the 
environment.  These  features  of  the 
characteristic  waste  designation  compel 
the  Agency  to  carefully  evaluate  the 
reach  of  Agency  authority  under  section 
30O4(m). 

EPA  believes  one  permissible 
construction  of  the  statute  is  that  waste 
which  is  hazardous  at  the  point  of 
generation  and  is  destined  for  land 
disposal  (i.e.  a  prohibited  hazardous 
waste)  remains  subject  to  the 
requirements  of  section  3004(m) 
regardless  of  its  concentration  at  any 
subsequent  time,  or  at  least  must  be 
treated  to  the  section  3004(m)  level  to 
avoid  violation  of  section  3004(m). 
Indeed,  this  construction  is  a  necessary 
approach  to  vindicate  the  Congressional 
admonition  against  dilution  in  lieu  of 
treatment.  See  Section  III(D)  below. 
Once  subject  to  section  3004(m),  such 
wastes  must  be  treated  by  methods 
which  substantially  reduce  toxicity  and 
minimize  threats  to  human  health  and 
the  environment. 

Thus,  EPA  believes  it  is  a  permissible 
construction  of  RCRA  that  Congress  did 
not  intend  to  curtail  treatment  under  this 
standard  by  the  definitional  provisions 
relating  to  the  term  "hazardous  waste" 
in  40  CFR  part  261.  Indeed,  the  authority 
in  section  3004(m}  to  subject 
characteristic  wastes  to  treatment 
methods  contemplates  treatment  to 
levels  below  the  characteristic  level, 
since  treatment  methods — for  example, 
combustion— often  caimot  be  neatly 
curtailed  at  the  characteristic  level.  EPA 
has  also  stated  in  other  contexts  that 
Subtitle  C  regulations  can  continue  to 
apply  to  management  of  wastes  that  no 
longer  exhibit  a  characteristic.  For 
example,  the  clean  closure  standards  for 
regulated  units  that  hold  characteristic 
wastes  require  removal  of  hazardous 


constituents  even  if  the  waste  no  longer 
exhibits  a  characteristic.  See  53  FR  8705 
(March  19, 1987).  Thus,  the  continued 
regulation  of  such  units  under  Subtitle  C 
depends  on  the  degree  of  environmental 
hazard  but  not  on  the  continued 
presence  of  "hazardous  waste".  EPA 
also  believes  the  recent  decision  in 
Hazardous  Waste  Treatment  Council  v. 
U.S.  Environmental  Protection  Agency, 
No.  86-1657  (D.C.  Cir.  September  15, 
1989)  supports  the  view  that  EPA  has 
considerable  flexibility  in  setting 
standards  under  section  3004(m)  and 
that  section  3004(m)  can  operate 
independently  of  other  RCRA  provisions 
which  do  not  have  the  same  ultimate 
standard.* 

Significant  technical  differences  and 
gaps  in  data,  however,  can  make  the 
task  of  utilizing  a  more  expansive  view 
of  EPA  authority  under  section  30O4(m) 
for  characteristic  wastes — i.e., 
developing  treatment  standards  that 
minimize  threats  below  characteristic 
levels,  or  that  address  other  toxic 
constituents — very  difficult  at  this  time. 
The  task  is  not  the  same  as  for  listed 
wastes.  A  listed  waste  comprises 
relatively  discrete  waste  types.  EPA 
often  segregates  listed  waste  into 
treatability  groups  to  set  section  3004(m) 
standards.  Wastes  under  a  single 
characteristic  designation,  however,  can 
cover  an  enormous  range  of  waste 
matrices.  Segregating  the  matrices  into 
treatability  groups  is  a  difficult  task 
even  when  considering  treatment  of 
only  the  single  characteristic  property, 
let  alone  the  treatment  of  other  BOAT 
list  constituents.  Moreover,  specifying 
the  lowest  achievable  level  that 


■  EPA  has.  thui  far.  set  section  3tl04(m) 
performance  ■tandards  for  listed  hazardous  wastes 
based  on  the  limits  of  demonstrated  available 
technology,  and  not  on  standards  adopted  under 
other  statutory  standards  and  provisions.  This 
approach  was  challenged  by  industry  petitioners  in 
Hazardous  Waste  T)reatjnent  Council  v.  U.S. 
Environmental  Protection  Agency.  No.  80-1657  (D.C 
Cir.  September  15. 1968).  In  this  recent  opinion,  the 
Court  found  EPA's  approach  to  be  a  permissible 
construction  of  RCRA.  Specifically,  the  Court  held 
that  section  3004(m)  requires  EPA  to  set  treatment 
standards  so  that  "threats  to  human  health  and  the 
environment  are  minimized."  The  Court  found  that 
this  standard  provides  EPA  flexibility  to  establish 
treatment  standards  that  need  not  be  identical  to 
other  regulatory  decisions  establishing  health-based 
screening  levels  pursuant  to  different  statutory 
standards. 

Although  the  Court  found  EPA's  approach  to  l>e 
permissibfe,  it  also  held  that  EPA  had  not 
adequately  articulated  a  rationale  for  the  Agency's 
policy  choice  between  a  (echnology-based  regime 
and  one  which  capped  treatment  levels  by  risk- 
based  screening  levels,  the  Court  thus  remanded  the 
rule  (leaving  treatment  standards  in  place)  and 
directed  EPA  to  articulate  the  rationale  behind  any 
policy  choice  in  this  area.  EPA  is  thoroughly 
studying  the  Court's  decision  and  its  own  policies  lo 
respond  to  the  Court's  remand. 
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minimizes  threats  may  vary  from  matrix 
to  matrix.  As  more  data  are  gathered, 
the  Agency  may  be  in  a  better  position 
to  consider  more  constituents,  difiPerent 
treatability  groups,  and  more  specific  or 
lower  treatment  standards. 

There  are  also  significant  technical 
and  policy  questions  which  may 
differentiate  the  limits  of  treatment  for 
wastes  with  the  properties  of 
ignitability,  corrosivity,  and  reactivity, 
as  opposed  to  those  with  specific 
concentrations  of  hazardous 
constituents.  The  definitions  and  units 
of  measurement  for  the  properties 
Ignitability,  corrosivity,  and  reactivity 
are  different  from  the  measurement  of 
EP  toxic  constituents.  For  example,  EP 
toxic  wastes  are  defined  by  a 
concentration  level  for  a  given 
constituent.  Wastes  with  the 
characteristic  of  ignitability.  on  the 
other  hand,  are  defined  by  a  flash  point 
below  60  degrees  Celsius,  and  other 
narrative  descriptions.  See  40  CFR 
261.21.  Similarly,  wastes  with  the 
characteristic  of  reactivity  are  described 
by  narrative  standards.  See  40  CFR 
261,23.  It  is  easy  to  describe  a  lower 
concentration  as  a  potentially  more 
protective  standard.  Changing  narrative 
standards,  on  the  other  hand,  would 
involve  considerably  different  technical 
and  policy  considerations. 

In  today's  proposal,  EPA  is  both 
proposing  methods  of  treatment  and 
proposing  concentration  levels  for 
characteristic  wastes.  Where  EPA  is 
proposing  a  constituent  concentration 
level  it  is  based  on  the  lowest 
achievable  level  without  regard  to  the 
characteristic  level.  Where  EPA  is 
proposing  methods  of  treatment  for 
certain  characteristic  wastes  the  Agency 
believes  that  these  treatment  methods, 
such  as  incineration  of  organics  or 
stabilization  of  metals,  will  also  treat 
some  of  the  other  BOAT  list  constituents 
which  may  be  present.  In  addition,  if  a 
waste  is  identified  as  carrying  more 
than  one  characteristic,  it  would  need  to 
meet  each  treatment  standard  or  utilize 
each  method. 

In  light  of  the  above  discussion,  the 
Agency  requests  several  types  of 
comments.  First,  commenters  should 
carefully  read  the  technical  background 
documents  and  comment  on  what  they 
believe  to  be  the  lowest  achievable 
treatment  level.  Second,  commenters 
should  comment  on  any  legal  or  pohcy 
reasons  to  curtail  the  treatment 
requirement  at  the  characteristic  level.  It 
may  be  that  the  policy  considerations 
make  setting  standards  lower  than  the 
characteristic  level  difficult  in  light  of 
EPA's  current  regulations  and 
enforcement  mechanisms.  These 


regulations  may  simply  need  revision. 
Thus,  EPA  may  consider  providing  a 
final  rule  which  does  not  go  below 
characteristic  levels  as  an  interim 
approach  until  EPA  can  fully  address 
any  significant  implementation 
problems.  Commenters  should  address 
the  validity  of  a  final  rule  which  does 
not  require  treatment  below 
characteristic  levels  as  a  potential 
interim  approach.  Finally,  commenters 
should  suggest  levels  beyond  which 
there  is  no  further  minimization  of  risks 
to  human  health  and  the  environment. 
For  some  of  the  EP  toxic  wastes,  the 
Agency  is  considering  a  treatment  level 
higher  than  the  EP  toxic  leveL  In  this 
case,  if  a  waste  is  treated  to  meet  BDAT. 
but  still  exceeds  the  characteristic  level, 
the  waste  is  still  a  RCRA  hazardous 
waste  and  remains  subject  to  subtitle  C 
regulation.  In  the  event  treatment 
reduces  the  toxic  constituent 
concentration  to  below  the 
characteristic  level,  and  the  waste  does 
not  exhibit  any  other  characteristic,  the 
waste  is  no  longer  considered  a  RCRA 
hazardous  waste. 

3.  Overlap  of  Standards  for  Listed 
Wastes  That  Also  Exhibit  A 
Characteristic 

Whichever  option  EPA  chooses, 
further  issues  remain  regarding 
situations  where  a  waste  could  be 
identified  for  more  than  one 
characteristic  waste  code,  and 
situations  where  a  listed  waste  also 
could  be  identified  for  one  or  more 
characteristic  waste  code.  In  the  event  a 
waste  could  carry  more  than  one 
characteristic  waste  code,  the  Agency 
proposes  that  the  waste  must  be  treated 
to  meet  the  treatment  standard  for  each 
characteristic.  EPA  believes  this  reading 
satisfies  the  goal  of  significantly 
reducing  waste  toxicity  or  mobility  for 
the  untreated  constituent,  and 
consequently  satisfies  the  mandate  of 
section  3004(m), 

If  a  listed  waste  could  also  be 
identified  for  one  or  more  characteristic 
waste  codes,  EPA  proposes  that  the 
waste  would  have  to  be  treated  to  meet 
the  treatment  standard  for  each  (of 
those)  waste  code(8),  with  one 
exception.  Under  that  exceptioiv  if  the 
relevant  constituents  or  narrative 
characteristics  are  specifically 
addressed  in  the  treatment  standard  for 
the  listed  waste,  then  the  standard  for 
the  listed  vyaste  operates  in  lieu  of  the 
standard  for  the  relevant  characteristics. 

Thus,  if  nonwastewater  F006  is  EP 
toxic  for  lead,  it  would  not  have  to  be 
treated  to  meet  the  EP  toxicity  lead 
standard  because  the  treatment 
standard  for  nonwastewater  FOOe 
already  contains  a  standard  for  lead.  On 


the  other  hand,  if  the  F006  waste  were 
EP  toxic  for  mercury,  it  would  have  to 
be  treated  to  meet  the  mercury  EP 
toxicity  treatment  standard,  since 
mercury  is  not  addressed  in  the  F006 
standard.  The  general  principle  EPA  is 
proposing  is  that  the  more  specific 
treatment  standard  takes  precedence. 
Treatment  standards  for  listed  wastes 
are  the  more  specific  because  they 
reflect  the  Agency's  waste-specific 
determination.  This  is  the  same  principle 
EPA  adopted  with  respect  to  California 
list  wastes  that  are  covered  by  another 
treatment  standard,  an  analogous 
situation.  See  52  FR  at  25773.  25776  (July 
8, 1987).  At  the  same  time,  when  a  listed 
waste  exhibits  a  characteristic  that  is 
not  addressed  by  the  listed  waste's 
treatment  standard,  EPA  believes  it 
necessary  for  that  characteristic  to  be 
treated  to  meet  the  characteristic 
treatment  standard.  To  ignore  the 
characteristic  would  mean  that  the 
Third  Third  prohibition  for  that 
characteristic  is  being  ignored,  and  that 
with  respect  to  that  constituent,  the 
waste's  toxicity  or  mobility  is  either  not 
being  reduced  or  not  being  minimized. 
Since  this  outcome  would  satisfy  neither 
the  statutory  language  nor  its  policy, 
EPA  is  proposing  to  require  treatment. 
(For  the  same  reason,  EPA  would  also 
require  treatment  of  listed  wastes  that 
are  ignitable,  reactive,  or  corrosive  to 
address  the  characteristic  property.)  As 
with  the  California  list  wastes,  EPA 
would  apply  this  principle  at  the  point  of 
generation,  since  otherwise  the 
treatment  standard  for  the  characteristic 
constituent  could  be  ignored  by 
removing  the  characteristic  (assuming 
the  Agency  ultimately  adopts  an 
approach  whereby  treatment  standards 
for  characteristic  hazardous  wastes  are 
lower  than  the  characteristic  level).  See 
52  FR  at  25766. 

EPA  notes  that  under  this  approach, 
waste  generators  must  determine  not 
only  whether  their  waste  falls  under  a 
prohibition  for  a  listed  waste,  but  also  a 
prohibition  for  a  characteristic.  EPA  is 
not  proposing  any  amended  language  to 
S  268.7(a)  to  require  generators  to  make 
this  examination  [i.e..  determining  if  the 
listed  waste  also  exhibits  a 
characteristic)  because  the  existing 
regulatory  language  requires  the 
generator  to  determine  the 
"appropriate"  treatment  standards  [i.e., 
those  that  are  applicable).  EPA, 
however,  solicits  comment  on  whether  it 
should  promulgate  explicit  regulatory 
language  in  S  268.7  (or  perhaps  in 
§  262,11)  to  address  this  issue. 

Finally,  EPA  is  proposing  to 
implement  one  further  principle  with 
respect  to  potential  overlap  of  treatment 
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standards  for  listed  wastes  that  also 
exhibit  a  characteristic.  This  is  where 
the  listed  waste  does  not  address  a 
characteristic  constituent  or  property, 
disposal  of  a  waste  which  at  the  point  of 
disposal  exhibits  a  characteristic  is 
prohibited  unless  the  treatment  level  for 
that  characteristic  component  is  above 
the  characteristic  level.  This  approach  is 
again  essentially  the  same  that  EPA 
adopted  for  the  analogous  situation 
involving  California  Hst  wastes  (see  52 
FR  at  25767),  and  is  needed  to  insure 
that  the  statutory  prohibition  against 
disposal  of  characteristic  hazardous 
wastes  is  not  violated.  Although  EPA 
does  not  anticipate  that  this  type  of 
situation  will  arise  often,  if  it  should, 
EPA  believes  that  further  treatment  to 
address  the  characteristic  would 
normally  be  feasible,  and  therefore 
necessary  to  minimize  threats  to  human 
health  and  the  environment. 

EPA  sohdts  comment  on  the  best 
implementation  mechanism  for  ensuring 
against  disposal  of  these  characteristic 
wastes.  The  Agency's  preference  would 
be  for  treatment  facilities  to  test,  or 
otherwise  determine  that  residues  sent 
to  disposal  have  not  somehow  acquired 
a  characteristic  not  previously  present, 
and  certify  that  the  wastes  have  not 
done  so. 

The  following  examples  illustrate  the 
principles  involved  in  the  paragraphs 
above: 

Example  1.  Generator  A  generates  a 
listed,  prohibited  waste  "A"  which  has  a 
wastewater  standard  for  lead  of  1  ppm 
in  the  TCLP  extract.  Waste  "A"  is  also 
EP  toxic  for  lead,  and  the  treatment 
standard  for  lead  characteristic  wastes 
(for  the  sake  of  this  example]  is  .5  ppm 
in  the  TCLP  extract.  The  treatment 
residue  from  waste  "A"  is  EP  toxic  for 
chromium,  a  constituent  not  addressed 
by  the  standard  for  the  listed  waste  "A". 

The  treatment  standard  for  lead  in  the 
wastewater  is  1  ppm,  because  this  is  the 
more  specific  standard  for  lead  in  the 
waste.  However,  the  treatment  residue 
must  be  treated  to  meet  the  treatment 
standard  for  chromium  before  it  can  be 
disposed,  since  there  is  no  more  specific 
treatment  standard  for  that  constituent 

Example  2.  Generator  B  generates  a 
listed  waste  for  which  the 
nonwastewater  standard  for  mercury  is 
1  ppm.  The  waste  exhibits  the  EP 
toxicity  characteristic  for  mercury,  and 
the  treatment  standard  for  that 
characteristic  (for  the  sake  of  this 
example)  is  a  specified  treatment 
method. 

The  more  specific  treatment  standard 
would  still  control,  even  though  a 
treatment  method  is  the  standard  for  the 
characteristic.  Thus,  this  waste  would 


have  to  be  treated  to  below  1  ppm,  the 
numerical  limit 

EPA  solicits  comments  on  the  legal 
and  policy  implications  of  the  above 
approach.  Moreover,  EPA  requests 
comments  which  discuss  mechanisms 
which  can  provide  for  enforcement  and 
monitoring  of  the  above  scheme. 

D.  Mixed  Hazardous/Radioactive 
Wastes 

On  July  3, 1986  (51  FR  4504),  EPA 
determined  that  mixed  wastes  (waste 
that  satisfies  the  definition  of 
radioactive  waste  subject  to  the  Atomic 
Energy  Act  and  contains  hazardous 
waste  that  is  either  listed  as  a 
hazardous  waste  in  Subpart  D  of  40  CFR 
part  261  or  exhibits  any  of  the 
hazardous  waste  characteristics 
identified  in  Subpart  C  of  40  CFR  part 
261)  were  subject  to  the  RCRA 
regulations.  This  created  a  dual 
regulatory  framework  for  mixed  wastes 
because  the  hazardous  component 
would  be  regulated  under  RCRA,  and 
the  radioactive  component  would  be 
regulated  under  the  Atomic  Energy  Act 
(AEA).  RCRA  applies  to  all  radioactive 
mixed  waste,  independent  of  the 
classification  of  the  radioactive 
component  as  low  level,  high  level,  or 
transuranic,  but  only  to  the  hazardous 
portions  of  the  mixed  waste  stream. 

Statutorily  and  administratively,  the 
management  of  the  radioactive 
component  differs.  While  EPA  may 
develop  ambient  health  and 
environmental  standards,  the  specific 
standards  for  radioactive  material 
management  developed  under  the 
Atomic  Energy  Act  are  administered 
through  the  Department  of  Energy  (DOE) 
for  government-owned  facilities,  and 
through  regulations  of  the  Nuclear 
Regulatory  Commission  (NRC)  for 
commercially  owned  facilities. 

There  are  approximately  30  DOE 
installations  that  generate  mixed  waste. 
Of  these,  13  generate  the  majority  of 
waste  containing  low-level,  high-level,  " 
and  transuranic  radionuclides.  These 
installations  have  complex  and  diverse 
waste  management  facilities  and 
generally  have  RCRA  interim  status. 
The  site  audits,  sampling,  and  analytical 
studies  that  have  been  performed  by 
DOE  at  these  sites  provide  some 
information  to  characterize  the  mixed 
wastes. 

Approximately  26,000  NRC  licensees, 
including  hospitals,  universities,  and 
nuclear  power  plants,  generate  mixed 
waste.  The  radioactive  component  of 
this  mixed  waste  primarily  consists  of 
low-level  radionuclides,  llie  principal 
RCRA  hazardous  constituents  include 
solvents,  lead,  chromium,  and  other 
hazardous  constituents  generated  by  the 


biomedical  and  nuclear  power 
industries.  It  is  estimated  that 
conmiercially  generated  mixed  waste 
constitutes  about  2  to  30  percent  of  the 
low-level  radioactive  waste  generated 
annually. 

There  are  not  adequate  government  or 
commercial  facilities  permitted  by  both 
NRC  and  EPA  to  dispose  of  mixed 
waste.  As  a  result  much  of  the  mixed 
waste  is  being  managed  by  either 
recycling  [e.g.,  mixed  wastes  containing 
lead)  or  incineration,  [e.g.,  scintillation 
cocktails  containing  solvents).  Most 
mixed  waste  is  being  stored  by 
generators,  who  require  a  RCRA  permit 
for  storage  beyond  90  days. 

As  noted  in  section  III-B  above,  after 
reviewing  data  collected  in  the  National 
Survey  of  Hazardous  Waste  Treatment 
Storage,  Disposal,  and  Recycling 
Facilities,  the  Agency  has  determined 
that  there  is  inadequate  nationwide 
capacity  available  for  mixed  wastes. 
Therefore,  EPA  is  proposing  to  grant  a 
two-year  national  capacity  variance 
under  section  3004(h)(2)  for  the 
scheduled  wastes.  Since  adequate 
treatment  capacity  is  not  expected  to  be 
available  immediately,  these  wastes  will 
continue  to  be  stored.  Mixed  wastes 
containing  listed  hazardous  waste  are 
expected  to  be  generated  in  small 
volumes.  Larger  volumes  of  mixed 
wastes  which  contain  spent  solvents 
and  EP  toxic  metals,  such  as  lead  and 
chromium,  are  expected  to  be  generated. 
Mixed  wastes  containing  spent  solvents 
or  dioxins,  or  that  are  California  list 
wastes,  are  still  subject  to  the  applicable 
treatment  standards  once  the  effective 
date  has  passed.  For  mixed  wastes 
containing  certain  spent  solvents  and 
dioxins,  or  that  are  California  list 
wastes,  the  Agency  may  also  consider 
petitions  for  one-year  extensions  of  the 
effective  date.  HSWA  provides  a 
maximum  of  two  one-year  extensions 
under  section  3004(h)(3).  Such 
extensions  are  determined  on  a  case-by- 
case  basis  after  consultation  with 
appropriate  State  agencies,  and  public 
notice  and  comment. 

The  Agency  is  performing  studies  to 
characterize  the  mixed  waste  volumes, 
characteristics,  and  treatment  options. 
The  Agency  also  expects  to  receive 
treatment  data  for  mixed  waste  from 
DOE  for  review.  DOE  has  been  studying 
how  to  treat  store,  and  dispose  of  waste 
at  its  sites.  Once  received,  such  data 
will  be  made  available  for  public  notice 
and  comment. 

E.  Applicability  of  Today's  Proposed 
Rule  to  Mineral  Processing  Wastes 

Section  3001(b)(3)(A)(ii)  of  RCRA 
excludes  from  the  hazardous  waste 
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regulations  (pending  completion  of 
studies  by  the  Agency)  solid  wastes 
from  the  extraction,  beneficiation  and 
processmg  of  ores  and  minerals.  On 
September  1, 1989,  EPA  published  a  final 
rule  in  the  Federal  Register  (54  FR  36592) 
that  narrowed  the  scope  of  this 
temporary  exclusion  as  it  applies  to 
mineral  processing  operations  to  25 
enumerated  wastes  that  meet  the 
exclusion  criteria  of  "high  volume/low 
hazard,"  as  specified  in  the  September  1 
rule.  EPA  determined  that  five  specific 
mineral  processing  wastes  clearly 
remain  within  the  scope  of  the 
exclusion,  and  that  20  additional 
specified  mineral  processing  wastes 
remain  within  the  exclusion,  pending 
collection  of  further  volume  and  hazard 
data.  All  previously  excluded  mineral 
processing  wastes,  other  than  these  25 
specified  wastes,  that  exhibit  one  or 
more  of  the  characteristics  of  hazardous 
waste  will  no  longer  be  excluded  from 
the  hazardous  waste  regulations  when 
the  final  rule  becomes  effective.  (On 
September  25, 1989  (see  54  FR  39298- 
39318),  EPA  proposed  to  remove  an 
additional  7  of  these  wastes  from  the 
exclusion  based  on  additional  volume 
and/or  hazard  data.) 

EPA  believes  that  the  wastes  are 
"newly  identified"  for  the  purposes  of 
determining  applicability  of  the  land 
disposal  prohibitions.  Although 
technically  the  wastes  are  not  being 
identified  by  a  new  characteristic,  they 
are  being  brought  into  the  subtiUe  C 
system  after  the  date  of  enactment  of 
the  HSWA  on  November  8, 1984.  The 
clear  sense  of  RCRA  section  3004(g)(4)  is 
that  wastes  brought  into  the  system 
after  the  1984  RCRA  amendments  are  to 
be  prohibited  from  land  disposal  under  a 
potentially  different  schedule  than  those 
wastes  that  were  hazardous  on  the  date 
of  enactment  of  HSWA,  and  are  not  to 
be  subject  to  the  statutory  hard  hammer. 
Because  these  wastes  are  newly 
identified,  the  Agency  must  develop 
treatment  standards  for  them  within  six 
months  of  their  being  identified  as 
hazardous  wastes  (RCRA  section 
3004(g)(4)(C)). 

However,  as  stated  above,  these 
wastes  are  hazardous  because  they 
exhibit  one  or  more  of  the 
characteristics  of  hazardous  waste. 
Today's  rule  proposes  treatment 
standards  for  characteristic  wastes.  The 
question,  therefore,  is  whether  the 
treatment  standards  for  characteristics 
should  apply  to  these  mineral  processing 
wastes  recently  determined  not  to  fall 
within  the  Bevill  exclusion.  Put  another 
way,  although  as  newly  identified 
wastes  they  are  not  subject  to  the  hard 
hanuner,  EPA  still  has  the  choice  of 


whether  or  not  to  apply  the  treatment 
standards  for  characteristic  wastes  to 
them  at  this  time. 

The  Agency  has  not  yet  performed  the 
technical  analyses  necessary  to 
determine  if  the  treatment  standards 
proposed  today  as  BDAT  for  EP  toxic 
hazardous  wastes  can  be  achieved  in 
treating  the  various  mineral  processing 
wastes.  Therefore,  EPA  is  proposing  that 
these  newly  identified  mineral 
processing  wastes  not  be  subject  to  the 
BDAT  standards  proposed  today  for 
characteristic  hazardous  wastes.  The 
Agency  plans  to  study  the  mineral 
processing  wastes  in  the  near  future  to 
determine  BDAT  for  these  newly 
identified  hazardous  wastes.  EPA  also 
solicits  comment  on  whether  the  BDATs 
proposed  today  for  the  EP  toxic  metals 
are  appropriate  for  the  newly  identified 
mineral  processing  wastes.  Commenters 
should  provide  data  showing  whether 
particular  mining  wastes  can  be  treated 
to  meet  the  proposed  standards. 

There  are  circumstances  when  newly 
identified  mineral  processing  wastes 
can,  however,  be  subject  to  existing 
hazardous  waste  prohibitions.  Thus,  if 
the  mineral  processing  waste  is  mixed 
vWth  other  prohibited  wastes  [i.e.,  any 
prohibited  solvent,  dioxin.  First  or 
Second  Third  hazardous  waste),  it 
becomes  subject  to  the  prohibition  for 
the  prohibited  waste  with  which  it  is 
mixed,  EPA  also  is  soliciting  comment 
on  the  applicabihty  of  Cahfomia  list 
prohibitions  to  newly  identified  and 
listed  hazardous  wastes.  See  section 
m.M  below. 

Whether  any  of  these  prohibitions 
would  have  immediate  regulatory  effect 
would  be  determined  by  the 
authorization  status  of  the  State  in 
which  the  waste  is  managed.  Because 
the  final  rule  removing  wastes  from  the 
scope  of  the  Bevill  exclusion  is  not  being 
adopted  pursuant  to  HSWA.  it  does  not 
take  effect  immediately  in  authorized 
States.  Thus,  in  these  States,  these 
mineral  processing  wastes  would  only 
be  hazardous  wastes  if  they  are 
included  within  the  scope  of  the  State's 
authorized  program.  If  they  are  not,  they 
would  not  be  hazardous  wastes  until  an 
amended  State's  program  including  them 
is  authorized.  Only  after  authorization 
would  the  land  disposal  prohibitions 
apply  in  that  State.  These  mineral 
processing  wastes  would  be  hazardous 
wastes  in  unauthorized  States  as  soon 
as  the  rule  removing  them  from  the 
exclusion  becomes  effective.  At  that 
time,  any  land  disposal  prohibitions  that 
apply  to  them  also  would  take  effect 


F.  Clarification  of  "P"and  "U"  Solid 
Wastes 

EPA  is  proposing  amendments  to 
clarify  the  existing  language  of  40  CFR 
261.33.  The  first  amendment  involves 
§  261.33(c),  a  provision  that  Usts 
residues  from  containers  and  inner 
liners  of  containers  that  have  held 
commercial  chemical  products  listed  in 
S  261.33(e).  This  language  is  partially  in 
error  in  that  it  does  not  also  include 
residues  and  iimer.hners  contaminated 
witii  the  S  261.331  r\  materials.  All  of  the 
other  provisions  in  40  CFR  261.33  refer 
to  both  S  261.33  (e)  and  (f)  wastes,  and 
there  is  no  reason  that  \  261.33(c)  should 
not  as  well.  The  omission  results  in  fact 
from  an  oversight,  and  is  not  based  on 
any  choice  by  the  Agency. 

EPA  is  also  proposing  a  change  to 
clarify  when  contaminated  soil,  water, 
and  spill  debris  contaminated  with  40 
CFR  261.33  (e)  and  (f)  materials  can  be 
solid  wastes.  Ordinarily,  §  261.33 
materials  are  solid  wastes  only  when 
"discarded"  by  being  abandoned,  or  by 
being  burned  or  placed  on  the  land 
when  this  is  not  the  materials'  normal 
manner  of  use  (see  first  sentence^f 
S  261.33).  Thus,  these  materials  are  not 
normally  classified  as  RCRA  solid 
wastes  when  they  are  recycled.  See 
S  261.2(c)  and  Table  1.  Contaminated 
spill  residues,  water,  and  debris 
resulting  from  clean-up  actions  normally 
result  from  the  abandonment  of  S  261.33 
materials  that  have  been  spilled  on  land 
or  water,  remained  there,  and  eventually 
necessitate  clean-up.  Certainly,  the 
reasons  behind  the  statement  that 
S  261.33  materials  are  not  solid  wastes 
when  recycled — their  near  product-like 
status  due  to  being  unused  commercial 
chemical  products  and  their  easy  means 
of  recycling — do  not  apply  to 
contaminated  soils  and  other 
contaminated  clean-up  residues  covered 
by  S  261.33(d).  Not  only  are  these 
materials  difficult  to  recycle  and  not 
product-like,  but  delaying  their 
classiffcation  as  soUd  wastes  to  the 
moment  when  a  determination  as  to 
recycling  is  made  could  encourage 
uncontrolled  or  haphazard  spilling  of 
these  materials  onto  land  or  water,  and 
discourage  their  clean-up. 

Although  such  spilled  materials 
already  may  be  considered  to  be 
abandoned,  the  Agency  is  proposing  to 
amend  the  rules  to  make  clear  that  spill 
residues,  and  other  materials  covered  by 
S  261.33(d).  are  considered  to  be  solid 
wastes.  There  could  conceivably, 
however,  be  some  circumstances  when 
a  material  can  be  spilled  and  the 
contaminated  soil  or  water  matrix  could 
be  quickly  returned  to  production.  EPA 
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believes  that  some  allowance  ought  to 
be  made  for  such  situations  to  avoid 
interfering  with  production-related  spills 
that  can  be  returned  to  the  process,  or 
otherwise  put  to  direct  use,  in  a  short 
time.  The  maximum  period  for  which  a 
spill  residue  could  be  returned  to  the 
process  would  appear  to  be  90  days. 
This  is  the  maximum  length  of 
accumulation  time  the  Agency  has 
recognized,  in  other  contexts,  as 
providing  a  legitimate  accommodation 
between  avoiding  disruption  with 
production  decisions  versus  the 
environmental  protection  afforded  under 
the  RCRA  permit  process.  See  40  CFR 
262.34  and  45  FR 12730  (February  28, 
1980).  Thus,  under  the  clarified  proposed 
regulation,  unless  contaminated  soils  or 
other  S  281.33(d)  residues  are  recycled 
within  90  days  of  the  spill,  they  would 
be  considered  to  be  solid  wastes  even  if 
there  is  a  bona  fide  intent  to  recycle. 
Absent  a  bona  fide  intent  to  recycle,  the 
materials  are  solid  wastes  immediately 
upon  being  spilled  because  they  have 
been  abandoned.  The  person  claiming 
that  spill  residues  are  not  solid  wastes 
would  have  the  burden  of  showing  that 
the  spill  will  be  recycled  and  that 
recycling  has  occurred  within  the 
specified  period  (see  40  CFR  281.2(f)— 
the  Agency's  prima  facie  case  is 
established  by  the  fact  of  the  spill  itself, 
which  is  a  type  of  disposal).  In  addition, 
any  S  281.33(d)  material  that  is  not 
recycled  is  being  disposed,  thus 
triggering  all  of  the  Subtitle  C 
requirements  for  hazardous  wastes  that 
are  disposed.  See  50  FR  28712-n3  (July 
15, 1985). 

EPA  further  solicits  comment  on 
whether  the  spill  residues  should 
automatically  continue  to  be  considered 
solid  wastes  if  they  are  removed  after  90 
days  for  legitimate  recycling  (even  if  the 
spill  area  itself  would  be  a  regulated 
unit  after  that  time).  For  example,  if  the 
spill  residue  were  to  be  used  as  a 
feedstock  in  an  industrial  process,  then 
should  the  spill  residue  still  be 
considered  to  be  a  solid  waste  once  it  is 
removed?  (Cf.  40  CFR  261.1(c)(8),  final 
sentence,  noting  that  materials  that  are 
accumulated  speculatively  do  not 
necessarily  remain  solid  wastes  once 
they  are  removed  from  accumulation.) 
EPA  also  solicits  comment  on  whether 
such  spill  residues  should  be  considered 
to  be  inherently  waste-like  pursuant  to 
S  261.2(d),  in  which  case  they  would 
remain  solid  wastes  regardless  of  their 
method  of  subsequent  recycling. 

G.  Determining  When  Dilution  Is 
Permissible 

EPA  believes  that  its  existing  rules 
regarding  impermissible  dilution  of 
prohibited  wastes  require  further 


clarification  when  applied  to  situations 
involving  aggregation  for  centralized 
treatment  of  more  than  one  waste.  By 
way  of  background,  current  regulations 
provide  that  wastes  that  are  prohibited 
from  land  disposal  may  not  be  diluted 
"•  •  *  as  a  substitute  for  adequate 
treatment  to  achieve  compliance  with  [a 
treatment  standard]  *  *  *,  to 
circumvent  the  effective  date  of  a 
prohibition.  *  *  *,  to  otherwise  avoid  a 
prohibition  *  *  *,  or  to  circumvent  a 
(statutory)  prohibition.  *  *  *"  (see 
§  268.3).  Section  268.41(b),  which  was 
added  as  a  means  of  making  this 
dilution  prohibition  workable  (see  51  FR 
40623,  Nov.  7, 1986),  states  that  "  *  *  * 
when  wastes  with  differing  treatment 
standards  for  a  constituent  of  concern 
are  combined  for  purposes  of  treatment, 
the  treatment  residue  must  meet  the 
lowest  treatment  standard  for  the 
constituent  of  concern." 

EPA  has  further  stated  in  preambles 
that  not  all  dilution  of  prohibited  wastes 
is  impermissible,  and  acknowledged  a 
number  of  times  that  dilution  that  occurs 
as  a  necessary  part  of  the  process  to 
treat  a  waste  is  permissible.  51  FR  40592 
(Nov.  7, 1986);  see  also  54  FR  26e01-«)2 
(June  23, 1989).  EPA  has  also  indicated 
that  certain  forms  of  treatment  that 
result  in  phase  separations  that  make 
each  phase  easier  to  treat  can  be 
permissible  forms  of  treatment.  53  FR 
31145  (August  17, 1988)  and  54  FR  26603, 
26612  Oune  23, 1989). 

The  Agency's  concern,  echoing 
Congress'  concern  in  indicating  that 
dilution  to  avoid  proper  treatment  was 
impermissible  {H.R.  Rep.  No.  198,  Part  I, 
98th  Cong.,  Ist  Sess.  38  (1983)).  is  that 
individual  prohibited  wastes  not  be 
mixed  with  larger  volumes  of  other 
wastes  (whether  prohibited  or  not)  to 
meet  treatment  standards  without 
undergoing  treatment  that  substantially 
reduces  the  prohibited  wastes'  toxicity 
or  mobility.  Another  of  the  Agency's 
objectives  is  that  heavily  concentrated 
streams  amenable  to  a  particular  type  of 
treatment  technology  should  be 
segregated  for  treatment  by  that 
technology  rather  than  being  aggregated 
for  less  appropriate  treatment  that  does 
not  substantially  reduce  the  waste's 
toxicity  or  mobility.  See  52  FR  25766, 
middle  column  (July  8, 1987). 

Consequently,  it  appears  to  the 
Agency  that  any  dilution  that  fails  to 
meet  the  standard  in  i  3004(m)  of 
substantially  reducing  the  prohibited 
waste's  toxicity  or  mobility  is 
impermissible.  To  achieve  this  objective, 
the  Agency  believes  that  there  must  be 
some  actual  reduction  in  the  toxicity  or 
mobility  of  at  least  one  BOAT 
constituent  in  each  prohibited  waste 


that  is  treated,  to  the  extent  that  these 
constituents  are  present  in  initial 
concentrations  that  exceed  the 
ti^atment  standard  for  that  prohibited 
waste.  Further,  with  respect  to  organic 
constituents,  "reduction  in  toxicity" 
means  actual  removal  of  or  chemical 
change  to  the  constituent. 

The  following  examples  illustrate  how 
the  Agency  would  apply  this 
interpretation: 

Example  1.  Facility  A  mixes  a  small 
volume  of  prohibited  nonwastewater 
containing  five  percent  TOC  with  a 
larger  volume  of  wastewaters  containing 
less  than  one  percent  TOC.  The  wastes 
all  contain  organic  BOAT  constituents, 
but  the  only  treatment  the  mixture 
undergoes  is  for  removal  of  total 
suspended  solids,  not  for  removal  of  the 
organic  constituents.  The  treatment 
system  generates  a  nonwastewater  and 
wastewater  treatment  residue.  The 
nonwastewater  is  treated  further  to 
achieve  BOAT.  The  wastewater  meets 
the  treatinent  standard  for  wastewaters. 
EPA  views  this  situation  as  involving 
impermissible  dilution  because  the 
treatment  system  is  not  removing  BDAT 
constituents,  but  simply  diluting  them, 
such  that  they  are  below  a  BDAT  level. 
Moreover,  the  initial  nonwastewater 
ordinarily  would  be  amenable  to  direct 
ti*eatment  and  need  not  be  mixed.  The 
result  is  simply  the  dilution  of  the  initial 
nonwastewater.  Cf.  53  FR  31145  (Aug. 
17, 1988)  ("*  *  •  a  facility  is  not  allowed 
to  dilute  or  perform  partial  treatment  on 
a  waste  in  order  to  svdtch  the 
applicability  of  a  nonwastewater 
standard  to  a  wastewater  standard  or 
\'ice  versa."). 

Example  2.  Facility  B  generates  a 
prohibited  nonwastewater  that  is  a  bi- 
layered  waste  with  an  organic  phase 
and  a  liquid  phase.  The  BDAT 
constituent  in  the  waste  is  cyanide. 
These  phases  can  be  separated  by 
skimming  the  organic  phase,  after  which 
the  nonwastewater  organic  phase  is 
amenable  to  incineration  treatment  and 
the  wastewater  phase  to  wastewater 
treatment.  Instead  of  doing  so,  generator 
B  mixes  the  waste  with  other 
wastewaters  and  generates  a 
wastewater  that  meets  all  cyanide 
treatment  standards,  although  cyanide  is 
not  being  removed  by  the  treatment 
system. 

This  example  also  involves 
impermissible  dilution  due  to  the  lack  of 
removal  of  the  BDAT  constituent. 

EPA  solicits  comment  on  this  issue, 
and  asks  that  commenters  provide 
specific  examples  where  they  believe 
that  aggregation  for  centralized 
treatment  is  legitimate  even  if  some 
dilution  is  involved.  EPA  also  notes,  as 
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recently  explained  in  a  correction  notice 
to  the  First  Third  final  regulation,  that 
the  dilution  prohibition  in  S  268.3 
generally  only  applies  to  prohibited 
wastes  disposed  via  a  prohibited  form  of 
land  disposal.  See  54  FR  36967-36972 
(September  6, 1989).  In  applying  this 
principle,  one  looks  to  the  treatabihty 
group  that  is  generated  and  ascertains 
whether  that  treatability  group  is 
destined  for  management  in  a  prohibited 
form  of  land  disposal.  For  example,  if  a 
generator  generates  a  hazardous 
wastewater  that  is  being  mixed  in  tanks 
before  discharge  to  a  POTW  or  to 
waters  of  the  United  States,  the 
wastewater  is  not  a  prohibited 
hazardous  waste,  and  the  dilution 
prohibition  would  not  apply  to  it.  (If 
non-waste  waters  are  derived  from  the 
management  of  the  wastewater,  those 
non-wastewaters  are  prohibited 
hazardous  wastes  because  they  are 
destined  for  a  prohibited  form  of  land 
disposal.)  On  the  other  hand,  if  the 
wastewater  were  to  be  managed  in  any 
type  of  surface  impoundment  before  its 
discharge,  it  would  be  a  prohibited 
hazardous  waste,  and  the  dilution 
prohibition  would  apply. 

Of  course,  even  where  one  BDAT 
constituent  is  treated  to  reduce  its 
toxicity  or  mobility,  impermissible 
dilution  might  occur.  For  example,  a 
waste  with  treatable  concentrations  of 
metals  as  well  as  extremely  high 
concentrations  of  hazardous  organics 
could  be  mixed  with  large  volumes  of 
other  metal-bearing  wastes  for  metals 
treatment.  To  the  extent  that  the  high 
concentrations  of  organics  are  diluted 
by  this  treatment  to  below  treatable 
levels,  this  would  constitute 
impermissible  dilution  if  there  is  an 
appropriate  organics  treatment 
technology  that  could  be  applied  prior  to 
metals  treatment.  In  this  example,  there 
is  an  actual  reduction  in  the  toxicity  or 
mobility  of  one  BDAT  constituent,  but 
dilution  to  avoid  treating  organics. 

Thus,  the  requirement  that  one  BDAT 
constituent  be  treated  so  as  to 
substantially  reduce  its  toxicity  or 
mobility  is  a  minimum  requirement  in  all 
cases.  It  should  not  be  interpreted  as 
validating  all  other  dilution  that  may 
occur.         1 1 

H.  Other  Dilution  Issues 

The  second  major  issue  regarding 
dilution  on  which  EPA  is  soliciting 
comment  is  whether  dilution  can  be 
used  as  a  means  of  supplanting  a 
section  3004(m)  treatment  standard  by 
being  used  to  render  a  prohibited  waste 
non-hazardous  in  lieu  of  actually 
treating  the  prohibited  hazardous  waste 
prior  to  land  disposal.  The  issue  is  most 
pressing  with  respect  to  wastes  that 


exhibit  a  characteristic  of  hazardous 
waste,  but  can  also  arise  with  respect  to 
listed  wastes  for  which  delisting  is 
sought. 

EPA  believes  that  the  standards  of 
section  3004(m)  apply  to  all  wastes 
destined  for  a  prohibited  form  of  land 
disposal.  It  is  not  permissible  to  dilute  a 
waste  to  render  it  nonhazardous  in  lieu 
of  proper  treatment  under  section 
3004(m)  (unless  dilution  is  a  part  of 
proper  treatment  under  section  30O4(m)). 

With  respect  to  dilution  of 
characteristic  hazardous  wastes,  EPA  is 
clearly  given  authority  to  establish 
treatment  standards  for  hazardous 
wastes  that  exhibit  a  characteristic. 
RCRA  section  3004(g)(4)(C).  This 
authority  includes  prescribing  methods 
of  treatment  for  characteristic 
hazardous  wastes.  Section  3004(m)  (1) 
and  (2).  Yet  this  authority  would  be 
largely  meaningless  if  a  person  could 
dilute  the  waste  to  remove  the 
characteristic  rather  than  treating  it 
(even  assuming  EPA  determines  that 
treatment  standards  are  bounded 
jurisdictionally  by  characteristic  levels). 
The  same  reasoning  holds  true  for  listed 
wastes,  except  it  is  more  di^icult  to 
remove  listed  wastes  from  the  subtiUe  C 
system  because  delisting  requires  an 
administrative  determination. 
Nevertheless,  the  possibility  exists  for 
evading  a  treatment  standard  for  a 
listed  waste  by  diluting  the  waste  and 
seeking  a  delisting. 

The  legislative  history  of  HSWA 
clearly  indicates  Congress'  intention 
that  dilution  not  be  used  as  a  substitute 
for  treatment  standards  of  the  land 
disposal  restrictions  program 
promulgated  pursuant  to  RCRA  section 
3004(m).  The  legislative  history  further 
indicates  that  a  prohibition  of  this  type 
of  dilution  "is  particularly  important 
where  regulations  are  based  on 
concentrations  of  hazardous 
constihients."  (H.R.  Rep.  No.  198,  Part  L 
98th  Cong.,  Ist  Sess.  38  (1983)).  This  is 
consistent  with  the  overall  policy  of 
requiring  hazardous  wastes  to  be 
treated  before  they  are  land  disposed. 

EPA  therefore  is  of  the  view  that  it  is 
illegal  to  render  a  prohibited  waste  non- 
hazardous  by  engaging  in  impermissible 
dilution.  An  important  issue  raised  by 
this  proposal  is  the  relation  of  the 
section  3004  treatment  standards  and 
corollary  dilution  prohibition  and  the 
rules  implementing  RCRA  section  3001 
that  define  a  hazardous  waste.  These 
rules  do  not  prohibit  dilution  to  remove 
a  hazardous  waste  characteristic  or  to 
achieve  a  delisting  level.  See 
SS  261.3(d)(1)  and  280.22  (c)  and  (d). 
EPA  does  not  intend  to  address  today 
the  broad  question  about  whether 


dilution  should  ever  be  allowed  as  a 
means  of  rendering  a  waste  non- 
hazardous.  (Were  the  Agency  to 
regulate  such  dilution,  it  might  do  so 
based  on  concerns  about  mass  loadings 
of  hazardous  constituents  and  the 
statutory  preference  for  proper 
treatment  of  hazardous  wastes,  as  well 
as  the  statutory  goal  of  waste 
minimization.)  Rather,  today's  proposal 
is  limited  to  a  context  where  the  land 
disposal  prohibitions  apply  and  is 
intended  to  preserve  the  integrity  of 
treatment  standards  for  prohibited 
hazardous  wastes. 

Consequently,  under  the  rules 
proposed  today,  if  an  impermissible 
form  of  dilution  occurs  that  renders  a 
toxic  hazardous  waste  non-hazardous, 
the  act  of  dilution  would  be  illegal  but 
the  waste  would  be  non-hazardous  for 
subsequent  management  purposes.  That 
is,  EPA  is  not  today  redefining 
hazardous  waste,  but  is  instead 
imposing  a  condition  on  how  hazardous 
wastes  can  be  managed.  Thus,  penalties 
for  impermissibly  diluting  a  prohibited 
hazardous  waste  could  include  fines  and 
injunctive  relief  such  as  digging  up  the 
waste  and  treating  it  properly.  However, 
a  unit  receiving  a  diluted  waste  which  is 
no  longer  defined  as  hazardous  would 
not  become  a  regulated  unit  subject  to 
subtiUe  C  regulation. 

EPA  solicits  comment  on  this 
approach,  and  also  on  the  broader 
question  of  whether  the  Agency  should 
approach  this  question  as  a  section  3001 
issue  relating  to  whether  certain 
impermissibly  diluted  hazardous  wastes 
would  still  be  considered  to  be 
hazardous  in  order  to  reduce  mass 
loadings  of  toxic  constituents.  EPA  is 
also  interested  in  comments  on  what 
mechanism  the  Agency  should  use  to 
determine  whether  a  hazardous  waste  is 
to  be  managed  by  means  other  than  land 
disposal,  and  is  thus  able  to  be  diluted. 

EPA  realizes  that  this  interpretation 
could  require  some  changes  in  existing 
hazardous  waste  management  practices, 
particularly  for  wastewaters  thai  exhibit 
a  hazardous  waste  characteristic  and 
that  are  diluted  to  remove  the 
characteristic  before  reaching  a  land 
disposal  unit.  To  the  extent  such 
wastewater  streams  are  small  volume, 
they  could  be  drummed  for  off-site 
treatment  or  treated  on  a  batch  basis. 
Larger  volume  wastewaters  could 
require  segregated  pretreatment.  It 
appears  to  the  Agency  that  that  is  a 
necessary  corollary  of  prohibiting 
dilution  of  prohibited  hazardous  wastes. 
EPA  solicits  comment,  however,  on  the 
volumes  of  wastes  that  may  be  affected 
and  the  availability  of  treatment  for 
waste  streams  that  may  need  to  be 
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diverted.  In  addition,  the  Agency  solicits 
comment  on  whether  the  reasons  for  the 
dilution  prohibition  apply  equally  to  the 
non-toxic  characteristic  hazardous 
wastes  or  whether  dilution  should  be 
considered  to  be  a  permissible  type  of 
treatment  in  some  circumstances  for 
these  wastes  (see  the  earlier  discussion 
in  section  III.A.5  regarding  the  Agency's 
reasons  for  believing  that  such  dilution 
is  not  appropriate  treatment). 

/.  Storage  Prohibition 

Section  3004(j)  provides  that  storage 
of  prohibited  hazardous  wastes  is  itself 
prohibited  "unless  such  storage  is  solely 
for  the  purpose  of  the  accumulation  of 
such  quantities  of  hazardous  waste  as 
are  necessary  to  facilitate  proper 
recovery,  treatment  or  disposal."  This 
language  applies  only  to  storage  of 
prohibited  wastes  in  non-land  based 
storage  units  (like  tanks  and  containers), 
land-based  storage  being  a  type  of 
disposal. 

The  intent  of  RCRA  section  3004(j) 
and  40  CFR  268.50  is  to  prohibit  use  of 
long-term  storage  to  circumvent 
treatment  requirements  imposed  by  the 
LDRs.  129  Cong.  Rec.  H8139  (daily  ed. 
October  6. 1983.  As  the  court  recently 
stated  in  Hazardous  Waste  Treatment 
Council  V.  EPA  ("HWTC IIF')  (No.  86- 
1657,  D.C.  Cir.  September  15. 1989): 

Congress  believed  that  permitting  storage 
of  large  quantities  of  waste  as  a  means  of 
forestalling  treatment  would  involve  health 
threats  equally  serious  to  those  posed  by 
land  disposal,  and  therefore  opted  in  large 
part  for  a  "treat  as  you  go"  regulatory  regime. 

Slip  op.  at  5. 

No  firm  time  limit  is  estabUshed. 
Generators  and  owners  or  operators  can 
store  as  long  as  necessary  if  such 
storage  is  solely  for  the  purpose  stated 
above.  However,  if  prohibited  wastes 
are  stored  beyond  one  year,  the  owner/ 
operator  has  the  burden  of  proving  (in 
the  event  of  an  enforcement  action)  that 
such  storage  is  for  the  allowable  reason; 
prior  to  one  year,  EPA  maintains  the 
burden  of  proving  that  storage  has 
occurred  for  the  wrong  reason. 

Because  EPA  is  aware  of  concerns 
that  some  legitimate  storage  technically 
nay  be  prohibited  under  the  current 
approach,  the  Agency  is  requesting 
comment  on  alternative  approaches  for 
prohibiting  storage.  Under  one 
alternative,  where  prohibited  wastes  are 
stored  in  tanks  or  containers  pending 
the  utilization  of  proper  treatment, 
recovery  or  disposal  capacity,  the 
storage  would  not  be  prohibited.  Two 
examples  of  allowable  storage  under 
this  alternative  approach  are  provided 
below: 

(1)  Where  a  generator  is  storing 
washes  in  tanks  for  six  weeks  because 


of  a  backup  at  an  incinerator  which  the 
generator  has  a  contract  to  use;  and 

(2)  Where  a  treatment  facility  treats  a 
prohibited  waste  to  a  level  that  does  not 
meet  the  treatment  standard  and  then 
stores  the  waste  before  treating  it  again 
to  meet  the  standard. 

EPA  is  soliciting  views  on  these  issues 
today  because  a  literal  reading  of  the 
statute  would  likely  condemn  such 
storage  as  unlawful.  This  is  because  the 
statutory  language  and  40  CFR  268.50 
draw  a  connection  between  the  amount 
of  waste  being  stored  and  the  purpose  of 
facilitating  proper  management. 
Virtually  no  storage  except  that 
undertaken  to  promote  under-utilized 
proper  management  capacity  would 
satisfy  this  literal  reading  of  the 
provision. 

EPA  recognizes  that  under  the 
alternative  approach  proposed  today, 
the  phrase  "utilization  of  proper 
treatment,  recovery  or  disposal 
capacity"  would  need  to  be  further 
deflned.  The  Agency  also  seeks 
comment  on  how  a  temporal  element 
might  be  added  to  the  phrase  "pending 
the  utilization  *  *  *  "  in  order  to  define 
the  limits  of  the  proposed  approach. 

Accordingly,  EPA  is  soliciting 
comment  on  the  alternative 
interpretation  [i.e  that  the  storage 
prohibition  only  applies  if  storage  is 
surrogate  disposal,  for  example  due  to 
failure  to  utilize  existing  treatment 
capacity,  or  if  storage  is  otherwise 
undertaken  for  purposes  of  evading  a 
land  disposal  prohibition).  Commenters 
should  also  address  other  potential 
situations  where  they  believe  that  an 
overly  literal  reading  of  section  3004(j) 
may  have  consequences  they  believe 
Congress  did  not  intend. 

/.  Generator  Notification  Requirements 

The  generator  notification 
requirements  set  forth  in  40  CFR  268.7 
specify  that  when  the  generator  has 
determined,  either  through  testing  or 
through  knowledge  of  the  waste,  that  the 
waste  is  restricted  and  does  not  meet 
the  applicable  treatment  standards,  the 
generator  must,  with  each  shipment  of 
waste,  notify  the  treatment  facility  in 
writing  of  the  appropriate  treatment 
standards.  This  notice  must  include  the 
EPA  Hazardous  Waste  Number,  the 
corresponding  treatment  standards  and 
all  applicable  prohibitions  set  forth  in 
S  268.32  or  RCRA  section  3004(d).  the 
manifest  number  associated  with  the 
shipment  of  waste,  and  waste  analysis 
data,  where  available  (40  CFR 
268.7(a)(1)).  If  the  generator  has 
determined  that  the  waste  being  shipped 
is  restricted,  but  can  be  land  disposed 
without  further  treatment,  he  must 
submit  to  the  land  disposal  facility  the 


same  information,  as  well  as  a 
certification  stating  that  the  waste  meets 
the  applicable  treatment  standards  (40 
CFR  268.7(a)(2)). 

The  Agency  has  had  a  number  of 
questions  on  whether  the  actual 
treatment  standards  [i.e.,  the  actual 
number  or  method)  must  be  placed  on 
the  generator  notification  form,  or  if  it  is 
sufficient  to  reference  the  appropriate 
treatment  standards  by  citation  to  the 
applicable  part  of  40  CFR  268.41.  .42,  or 
.43.  EPA's  interpretation  has  been  that 
all  applicable  treatment  standards  must 
be  listed  completely  on  the  generator 
notification  form  sent  to  the  treatment, 
storage  or  disposal  facility.  A  number  of 
commenters  have  indicated  that  they 
believe  the  current  regulations  can  be 
interpreted  to  allow  referencing,  rather 
than  listing  the  specific  treatment 
standards  as  part  of  the  generator 
notiBcation.  The  commenters  argue  that 
referencing  the  standards  serves  the 
same  purpose  as  listing  the  specific 
treatment  standards.  Furthermore,  they 
find  that  the  notification  forms  are 
becoming  longer,  more  complicated,  and 
unwieldy  as  new  wastes  and 
corresponding  treatment  standards  are 
added  to  the  list  of  wastes  restricted 
from  land  disposal,  and  thus  pose  a 
burden  on  the  generator  when  each 
treatment  standard  must  be  listed  on  the 
notification  form. 

The  Agency  is  considering  changing 
the  interpretation  of  §  288.7  to  allow 
referencing  the  treatment  standards.  The 
following  information  would  be  included 
in  the  reference:  EPA  Hazardous  Waste 
Number,  the  treatability  group(s)  of  the 
waste(s)  [e.g..  wastewater  or  non- 
wastewater),  and  the  CFR  section  where 
the  treatment  standards  appear.  This 
information  replaces  only  the  listing  of 
the  applicable  treatment  standards;  all 
other  information  would  still  be  required 
in  the  notification.  EPA  is  soliciting 
comment  on  this  proposed  re- 
interpretation  to  determine  if  the 
regulated  community  anticipates  any 
problems  with  allowing  the  option  of 
referencing  the  treatment  standards,  and 
to  determine  the  e^ect  this  action  would 
have  on  hazardous  waste  generators. 

In  addition,  some  commenters  have 
raised  concerns  about  notification 
requirements  in  S  268.7,  particularly 
shipments  subject  to  the  March  24, 1986 
small  quantity  generator  (SQG)  rule. 
This  rule  exempts  SQGs  (100-1000  kg/ 
mo.)  with  tolling  agreements  (as  defined 
in  40  CFR  262.20(e))  from  the  full  part 
262  manifesting  requirements  pursuant 
to  40  CFR  262.20(e).  EPA  is  proposing  to 
amend  S  268.7  to  require  a  one-time 
notification  and  certification  for  SQG 
shipments  subject  to  tolling  agreements. 


Such  agreements,  as  well  as  the  one- 
time notifications  and  certifications, 
must  be  maintained  by  the  generator  for 
five  years  in  keeping  with  the  five-year 
retention  period  established  in  the  First 
Third  rule. 

The  Agency  is  proposing  this 
amendment  because  it  believes  the 
subsequent  handler  of  the  waste  under 
the  contractual  tolling  arrangement  has 
sufficient  notification  and  knowledge  of 
the  nature  of  the  wastes  being  handled. 
Tolling  agreements  provide  for  the 
collection  and  reclamation  of  a  specified 
waste  and  for  redelivery  of  regenerated 
material  at  a  specified  frequency.  The 
Agency  believes  that  since  the  same 
waste  is  picked  up  at  regular  intervals, 
one  notice  will  suffice  for  the  duration  of 
the  agreement  to  apprise  the  subsequent 
handler  of  the  land  disposal  restrictions 
applicable  to  the  waste. 

K.  Modification  to  the  Framework: 
Waste  Analysis  Plans  and  Treatment/ 
Disposal  Facility  Testing  Requirements 

Treatment  and  disposal  facilities 
managing  prohibited  hazardous  wastes 
must  test  the  wastes  for  compliance 
with  treatment  standards  at  a  frequency 
specified  in  the  faciUty's  waste  analysis 
plan  (5§  26a7  (b)  and  (c)).  The  waste 
analysis  plan  must  be  sufficient  to 
comply  with  all  requirements  of  part  268 
(5  264.13(a)(1)). 

A  comment  in  section  264.13(a)(2) 
states  that  "  *  *  *  the  owner  or 
operator  of  an  off-site  facility  may 
arrange  for  the  generator  of  the 
hazardous  waste  to  supply  part  or  all  of 
the  [waste  analysis]  inJFormation 
required  by  paragraph  (a)(1)  of  this 
section."  This  language  has  been 
mistakenly  construed  to  preclude 
requiring  the  owner  or  operator  of  a 
treatment  or  land  disposal  facility  to 
conduct  a  detailed  chemical  and 
physical  analysis  of  a  representative 
sample  of  the  waste  at  a  specific  rate  of 
frequency,  without  regard  to  whether 
information  supplied  by  the  generator  is 
sufficient  to  assure  compliance  with  part 
268.  Although  there  are  certainly 
situations  where  the  data  submitted  by 
the  generator,  or  the  knowledge  of  the 
generator,  may  constitute  an  essential 
part  of  the  necessary  information,  the 
Agency  is  today  proposing  to  amend  the 
rules  to  more  clearly  specify  the 
circumstances  when  EPA  may  require 
the  owner  or  operator  of  a  treatment  or 
disposal  facility  to  conduct  such  testing. 

The  Agency  believes  that,  ordinarily, 
treatment  and  disposal  facilities  should 
do  some  corroborative  testing  to  ensure 
compliance  with  treatment  standards. 
This  is  because  a  crosscheck  that 
treatment  has  been  conducted 
successfully  is  needed  to  ensure  that 


ultimate  disposal  does  not  violate  the 
statute  and  regulations.  Corroborative 
testing  will  maximize  the  likelihood  of 
ultimate  disposal  being  legal.  The  testing 
will  also  provide  usefid  records  for 
ascertaining  compliance.  The  Agency 
does  not  have  the  resources  to  perform 
such  facility-by-facility  testing  itself; 
thus,  the  normal  situation  should  be  that 
treatment  and  disposal  facilities  should 
do  some  independent  testing  of 
prohibited  wastes,  even  if  the  generator 
also  tests  or  otherwise  certifies.  See 
Hazardous  Waste  Treatment  Council  v. 
EPA  (No.  86-1657,  D.C.  Cir.  September 
15. 1989)  (slip  op.  pp.  31-2)  finding  it 
reasonable  for  EPA  to  require  treatment 
and  disposal  facilities  to  do  back-up 
testing. 

The  Agency  further  believes  that  the 
frequency  of  testing  is  best  determined 
on  a  case-by-case  basis  by  the  permit 
writer.  This  is  because  the  range  of 
variables  (e.g.,  variety  of  wastes  treated, 
different  types  of  matrices,  number  of 
treatment  processes  involved)  is  too 
broad  to  realistically  evaluate  on  a 
national  level.  Allowing  permit  writers 
to  make  the  determination  as  to 
fi^quency  of  testing  as  part  of  the  waste 
analysis  plan  allows  maximum 
flexibility  to  take  individual  facility's 
circumstances  into  account,  and  so 
cleariy  appears  to  EPA  to  be  the  correct 
way  to  proceed.  The  Agency  is  seeking 
comment  on  the  following  two 
approaches  that  would  specify  the 
circumstances  under  which  EPA  may 
require  testing. 

The  first  approach  is  to  amend  the 
comment  in  40  CFR  264.13(a)(2)  to 
specify  that  the  owner  or  operator  of  an 
off-site  facility  may  arrange  for  the 
generator  of  the  hazardous  waste  to 
supply  part  or  all  of  the  waste  analysis 
information  only  if  an  EPA-approved 
waste  analysis  plan  affirmatively  allows 
the  generator  to  supply  this  information. 
Further,  the  Agency  is  proposing  to 
amend  §S  268.7  (b)  and  (c)  to  reflect  this 
change.  Specifically,  the  Agency  is 
specifying  that  the  frequency  with  which 
the  owner  or  operator  is  required  by  the 
Regional  Administrator  or  his  designee 
to  test  will  be  based  on.  but  not  limited 
to.  the  criteria  included  in  §  264.13.  EPA 
believes  that  today's  amendment  only 
clarifies  existing  requirements,  since  the 
waste  analysis  plan  regulations  already 
require  that  the  plans  be  adequate  to 
ensure  compliance  with  part  268.  and 
EPA  considers  it  unlikely  that  a  plan 
requiring  no  testing  at  all  could 
adequately  ensure  such  compliance.  U 
EPA  selects  this  option  in  the  final  rule, 
the  sentence  in  the  9  261.13(a)(2) 
comment  that  allows  the  owner  or 
operator  of  an  interim  status  facility  to 
arrange  for  the  generator  to  supply  part 


or  all  of  the  waste  analysis  information 
will  be  deleted  because  waste  analysis 
plans  for  Interim  status  facilities  are 
self-implementing,  and  approval  by  EPA 
is  not  required.  Consequently,  under  this 
approach,  interim  status  facilities  would 
no  longer  be  able  to  rely  on  the 
generator's  knowledge  of  the  waste. 

The  second  approach  also  seeks 
maximum  flexibility  to  take  into  account 
individual  facihties'  circumstances  by 
providing  that,  for  purposes  of 
compliance  with  part  268,  testing 
frequency  will  be  determined  by  the 
Regional  Administrator  or  his  designate, 
but  requires  that  owners/operators  of 
treatment  and  disposal  facilities  must 
conduct  waste  analyses  a  minimum  of 
once  each  year.  Under  this  approach, 
the  requirement  to  obtain  a  detailed 
chemical  and  physical  analysis  of  a 
representative  sample  of  the  waste 
(S9  264.13(a)(1)  and  26S.13(a)(l)).  would 
be  revised  to  require  owners/operators 
of  treatment  and  disposal  facilities  to 
conduct  detailed  chemical  and  physical 
analyses  of  a  representative  sample,  and 
to  do  so  a  minimum  of  once  each  year. 
In  addition.  {  268.7  (b)  and  (c)  would  be 
revised  to  reflect  this  change.  The 
Agency  notes  that  this  second  approach 
would  be  self-implementing,  and  would 
not  require  revision  to  existing  permits. 
The  Agency  also  notes  that  the  Regional 
Administrator  or  his  designate  would 
have  the  discretion  to  require  more 
frequent  testing  in  the  waste  analysis 
plan  based  on  site-specific 
circumstances.  The  Agency  believes 
that  the  testing  being  proposed  under 
the  second  approach  is  already  being 
conducted  by  the  regulated  community 
since  the  current  waste  analysis  plan 
regulations  require  th*  plans  to  be 
adequate  to  ensure  compliance  with  part 
268.  Therefore,  although  a  minimum 
testing  frequency  is  being  established 
under  the  second  approach,  the  Agency 
does  not  believe  that  any  new 
requirements  are  actually  being  imposed 
upon  the  regulated  community. 

L  Testing  of  Wastes  Treated  in  90-Day 
Tanks  or  Containers 

Under  S  268.7(b),  treatment  facilities 
treating  prohibited  hazardous  wastes 
must  test  the  treatment  residues  that 
they  generate  at  a  frequency  determined 
by  their  waste  analysis  plan  in  order  to 
ascertain  compliance  with  the 
applicable  treatment  standards.  All 
treatment  facilities  operating  pursuant 
to  interim  status  or  a  full  permit  must 
have  a  waste  analysis  plan. 

There  is  a  regulatory  gap,  however, 
with  respect  to  treatment  of  prohibited 
wastes  that  is  conducted  in  so-called  90 
day  tanks  (or  containers)  regulated 
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under  S  262.34.  This  is  because  such 
tanks  (or  containers)  are  not  subject  to  a 
waste  analysis  plan  requirement.  Thus, 
there  is  presently  no  regulatory  vehicle 
for  determining  testing  frequency  in 
such  circumstances  (although  the 
existing  testing  requirement  obviously 
applies,  and  continues  to  apply,  to 
persons  conducting  treatment  of 
prohibited  wastes  in  S  262.34  tanks  and 
containers). 

In  order  to  close  this  regulatory  gap, 
EPA  is  proposing  today  that  persons 
treating  prohibited  wastes  in  §  262.34 
tanks  and  containers  must  prepare  a 
plan  justifying  the  frequency  of  testing 
that  they  choose  to  adopt.  This  plan 
would  be  based  on  a  detailed  chemical 
and  physical  analysis  of  a 
representative  sample  of  the  prohibited 
waste(s)  being  treated,  and  must  contain 
all  information  necessary  to  treat  the 
waste(s)  in  accordance  with 
requirements  of  part  268  {this  language 
is  drawn  from  the  standard  for  waste 
analysis  plans  in  SS  264.13  and  265.13), 
including  the  selected  testing  frequency. 
The  plan  would  be  self-implementing,  in 
the  sense  that  there  is  no  requirement  of 
prior  approval  from  any  regulatory 
entity.  There  would,  however,  be  a 
requirement  that  the  plan  be  retained  as 
a  facility  record,  where  it  would  serve 
as  the  means  of  justifying  to 
enforcement  officials  why  the  frequency 
of  testing  selected  by  the  facility  is 
reasonable.  Examples  of  factors  EPA 
would  expect  to  be  included  in  the  plan 
would  be  discussion  of  the  number  of 
prohibited  wastes  treated,  their 
variability,  and  the  variability  of  the 
treatment  process. 

M.  Relation  of  California  List 
Prohibitions  to  Other  Standards  and 
Effective  Dates 

One  further  issue,  meriting  discussion 
is  what  remains  of  the  California  list 
regulatory  and  statutory  prohibitions 
after  promulgation  of  the  Third  Third 
fmal  rule.  The  Agency  has  akeady 
indicated  that  California  list 
prohibitions  are  superseded  by  more 
specific  prohibitions  and  treatment 
standards.  See  52  FR  29993  (August  12. 
1987)  and  52  FR  25773  (July  8. 1987);  see 
also  40  CFR  268.32(h)  (HOC  prohibition 
superseded  by  treatment  standard  and 
effective  date  for  a  particular  HOC). 
Thus,  almost  all  of  the  California  list 
prohibitions  will  be  superseded  when 
the  Third  Third  rule  is  promulgated.  The 
only  continued  applicability  of  the 
California  list  appears  to  be  for.  (1) 
Liquid  hazardous  wastes  that  contain 
over  50  ppm  PCBs,  where  PCBs  are  not 
regulated  by  the  treatment  standard;  (2) 
HOC-containing  wastes  identified  as 
hazardous  by  a  characteristic  property 


that  does  not  involve  HOCs,  as,  for 
example,  an  ignitable  waste  that  also 
contains  greater  than  1000  ppm  HOCs 
(but  not  an  EP  toxic  waste  that  exhibits 
the  characteristic  because  it  contains 
one  of  the  six  chlorinated  organic 
pesticides  covered  by  the  EP  toxicity 
characteristic  or  for  liquid  wastes  that 
exhibit  the  EP  toxicity  characteristic  for 
metals  and  also  contain  greater  than 
California  list  metal  concentrations); 
and  (3)  liquid  hazardous  wastes  that 
exhibit  a  characteristic  and  also  contain 
over  134  mg/l  of  nickel  and/or  130  mg/l 
of  thallium.  As  discussed  in  detail 
below,  California  list  prohibitions  also 
normally  apply  during  national  capacity 
variance  periods  for  wastes  in  the  First, 
Second,  or  Third  Third. 

1.  Applicability  of  California  List 
Prohibitions  During  Capacity  Variances 
Based  on  Superseding  Standards 

The  Agency  has  previously  indicated 
that  California  list  regulatory  and 
statutory  prohibitions  are  superseded  by 
more  specific  prohibitions  and  treatment 
standards.  See  52  FR  29993  (August  12, 
1987),  52  FR  25773  (July  8, 1987)  and  53 
FR  31187  (August  17, 1988);  see  also  40 
CFR  268.32(h)  (HOC  prohibition 
superseded  by  treatment  standard  and 
effective  date  for  a  particular  HOC).  The 
Agency  continues  to  believe  this  general 
approach  is  appropriate.  In  order  to 
make  clear  to  the  regulated  community 
the  implications  of  the  California  list  for 
the  Third  Third  prohibitions 
(particularly  characteristic  wastes)  and 
effective  dates,  the  Agency  wishes  to 
reiterate  how  this  approach  operates 
during  the  period  of  a  national  capacity 
variance  for  a  waste  subject  to  a 
superseding  standard. 

As  established  in  the  First  Third  final 
rule,  more  specific  standards  supersede 
the  California  list  prohibitions  only  after 
the  actual  effective  date  of  the  more 
waste-specific  prohibition.  During  the 
period  of  any  capacity  variance  for  the 
more  specific  waste,  however,  the 
California  list  prohibition  would 
continue  to  apply.  See  53  FR  31188 
(August  17, 1988).  As  discussed  below, 
the  Agency  believes  this  approach 
avoids  having  a  window  of  time  where 
the  waste  is  not  subject  to  any 
standards.  In  some  cases,  this  approach 
also  avoids  situations  of  the  Agency 
effectively  granting  a  capacity  variance 
of  over  two  years  to  certain  California 
list  wastes. 

As  an  example,  the  prohibition  on 
surface  disposal  of  California  list 
mercury  wastes  above  20  mg/l  level 
was  in  effect  on  July  8, 1987  and  would 
be  in  effect  on  August  8, 1990  for 
injected  wastes.  See  52  FR  25760  (July  8, 
1987);  40  CFR  148.12(b).  Today,  EPA  is 


proposing  BOAT  methods  and  standards 
for  wastes  exhibiting  the  characteristic 
of  EP  toxicity  for  mercury  and  proposing 
a  two-year  national  capacity  variance 
for  botfi  certain  surface  disposed  and 
injected  wastes.  BDATs  for  other  wastes 
may  also  specifically  address  treatment 
of  mercury.  Under  EJPA's  current 
approach,  these  superseding  BDAT 
standards  would  take  effect  after  the 
date  of  the  capacity  variance.  During  the 
period  of  any  variance,  however,  the 
California  list  prohibition  would  remain 
in  effect,  so  that  liquid  wastes 
containing  greater  than  20  mg/l  of 
mercury  could  not  be  land  disposed. 

As  another  example,  EPA  has 
previously  provided  a  two-year  capacity 
variance  for  injected  wastes  subject  to 
the  California  list  prohibition  on  liquid 
hazardous  wastes  with  pH  less  than  2. 
See  52  FR  30908  (August  10, 1988).  The 
effective  date  for  this  California  list 
prohibition  for  injected  wastes  is  August 
8, 1990.  Today,  EPA  is  proposing  to  set 
neutralization  to  a  pH  level  in  the  range 
of  6  to  9  as  the  BDAT  standard  for 
wastes  which  exhibit  the  characteristic 
of  corrosivity  under  40  CFR  261.22.  EPA 
is  also  proposing  a  national  capacity 
variance  to  May  8, 1992,  for  injected 
corrosive  wastes,  but  is  proposing  no 
capacity  variance  for  corrosive  wastes 
disposed  in  surface  units. 

Under  the  Agency's  current  approach, 
injected  California  list  waste  with  a  pH 
of  less  than  2  would  be  prohibited  from 
land  disposal  on  August  8, 1990.  Injected 
corrosive  waste  with  a  pH  of  9  or  above 
would  not  be  prohibited  until  May  8, 
1992  (the  effective  date  of  the  corrosivity 
characteristic  BDAT  standard  for 
injected  wastes)  because  there  is  no 
California  list  prohibition  on  this  waste. 
Surface-disposed  waste  with  a  pH  of  6 
or  less  and  9  or  above  would  be 
prohibited  from  land  disposal  on  May  8, 
1990  because  the  more  specific 
standards  for  corrosive  wastes  apply. 

The  legal  basis  for  EPA's  existing 
approach  is  that  without  it,  in  the  case 
of  a  waste  which  received  a  national 
capacity  variance  under  the  California 
list  rule,  EPA  would  effectively  grant  a 
national  capacity  variance  for  a 
California  list  wastes  for  longer  than     . 
two  years.  For  instance,  in  the  example 
involving  corrosive  acids  given  above, 
the  injected  corrosive  wastes  would 
receive  a  national  capacity  variance  for 
three  years  and  nine  months  from  the 
otherwise  applicable  California  list 
statutory  prohibition.  This  result  may  be 
inconsistent  with  the  express  language 
of  section  3004(h)(2).  In  situations  where 
a  California  list  prohibition  has  already 
taken  effect  but  EPA  promulgates  a  later 
treatment  standard  with  a  national 
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capacity  variance  that  overlaps  the 
California  list  waste,  it  makes  little 
sense  for  the  California  list  prohibition 
(with  which  people  are  already 
complying)  to  be  nullified  by  a  later 
treatment  standard  until  the  treatment 
standard  actually  takes  effect.  See  53  FR 
at  31188.  The  Agency  repeats  that  in 
such  cases,  some  interim  prohibition  is 
better  than  none  at  all,  and  that  the 
express  role  of  the  California  list 
prohibitions  is  to  serve  as  an  interim 
prohibition  level  or  standard.  See  S. 
Rep.  No.  284. 98th  Cong.  2a  Sess.  17. 

The  Agency  believes,  however,  that  it 
is  a  permissible  reading  of  RCRA  that 
Congress  gave  the  Agency  independent 
authority  to  reevaluate  national 
capacity  for  corrosive  waste  with  a  pH 
of  less  than  2  when  setting  standards  for 
such  wastes,  since  the  Agency  has 
authority  to  make  such  determinations 
for  corrosive  wastes.  If  the  Agency 
reads  the  California  list  prohibition  as 
controlling  for  this  specific  group  of 
wastes,  it  effectively  deprives  itself  of 
its  section  3004(g)(4)  authority  to  make 
capacity  determinations  for  corrosive 
acids  in  the  Third  Third  rule.  Thus,  EPA 
specifically  solicits  comments  on  the 
legal  and  policy  issues  as  they  may 
relate  to  California  list  wastes  with  a  pH 
of  less  than  2. 

EPA's  approach  may  not  be  fully  clear 
from  a  simple  reading  of  the  language 
currently  codified  at  40  CFR  268.32(h)  for 
HOC  wastes.  Under  that  provision,  the 
California  list  prohibitions  for  HOC- 
containing  wastes  specified  in  40  CFR 
268.32(a)  (3)  and  (e)  do  not  apply  where 
the  waste  is  subject  to  a  more  waste- 
specific  prohibition  and  elective  date. 
TTie  Agency  notes,  however,  that  none 
of  the  several  examples  in  the  preamble 
to  the  California  list  rul(  at  52  FR  25760, 
25773,  25775.  and  25776  (July  8, 1987) 
addressed  the  situation  where  there  is  a 
subsequent  waste-specific  standard 
which  also  has  a  capacity  variance. 
Indeed,  one  of  the  functions  of  the  rule 
at  40  CFR  268.32(h)  was  "to  avoid 
situations  where  the  Agency  would  be 
granting  a  national  capacity  variance  for 
a  period  longer  than  two  years."  Id.  at 
25773.  Moreover,  EPA 's  clarification  in 
the  First  Third  rule  was  clear  and 
unchallenged. 

Accordingly,  EPA  is  proposing  to 
modify  the  language  of  268.32(h) 
explicitly  to  preclude  any  periods  of 
time  where  neither  California  list  nor 
superseding  HOC  standards  would 
operate. 

2.  Application  of  California  List 
Prohibitions  to  Newly  Identified  or 
Listed  Wastes 

EPA  also  solicits  comment  on  whether 
the  California  list  prohibitions  apply  to 


newly  identified  and  listed  hazardous 
wastes.  The  California  Ust  statutory 
prohibitions,  on  the  one  hand,  can  be 
read  as  applying  to  all  hazardous 
wastes,  regardless  of  when  they  become 
identified  or  listed.  In  addition.  Congress 
viewed  these  prohibition  levels  as  a  first 
step  in  the  prohibition  process,  and  so 
the  California  list  prohibitions  and 
treatment  standards  might  be  viewed  as 
appropriate  to  fill  the  gap  until  the 
Agency  develops  more  specific 
treatment  standards  for  the  newly 
identified  or  listed  wastes. 

On  the  other  hand,  the  statute 
contemplates  that  the  Agency  will  have 
six  months  to  develop  treatment 
standards  for  newly  identified  and  listed 
wastes,  and  that  there  will  be  no 
statutory  hammer  if  the  Agency  fails  to 
establish  such  treatment  standards. 
(RCRA  section  3004(g)).  Given  this 
scheme,  it  does  not  appear  that 
Congress  necessarily  contemplated  that 
these  wastes  be  subject  to  an  immediate 
California  list  prohibition.  Furthermore, 
the  fact  that  the  California  Ust  provision 
contains  a  1987  hard  hammer  suggests 
that  the  provision  only  was  meant  to 
apply  to  wastes  hazardous  at  that  time, 
rather  than  to  wastes  not  yet  identified 
or  listed. 

It  thus  appears  to  the  Agency  that  it 
has  a  choice  as  to  whether  California 
list  prohibitions  apply  to  newly 
identified  or  listed  wastes.  Policy 
reasons  supporting  the  reading  that  the 
prohibitions  apply  would  be  the  earlier 
implementation  of  either  treatment 
standards  or  interim  controls  on  certain 
types  of  land  disposal  (such  as 
treatment  in  minimum  technology 
surface  impoundments).  On  the  other 
hand,  the  Agency  is  concerned  that 
there  not  be  massive  dislocations  in  the 
regulated  community  due  to  legitimate 
expectations  that  land  disposal 
prohibitions  for  newly  identified  or 
listed  wastes  not  take  effect  until  EPA 
had  taken  some  action  specifically 
directed  toward  those  wastes,  normally 
a  waste-specific  rulemaking  establishing 
treatment  standards. 

If  EPA  determines  that  CaUfomia  list 
prohibitions  do  apply  to  newly 
identified  or  listed  wastes,  the  Agency 
anticipates  the  necessity  of  granting  a 
two-year  national  capacity  variance  for 
certain  wastes  [e.g.,  sludge-solids 
contaminated  with  HOCs)  exhibiting  the 
revised  toxicity  characteristic  that  are 
newly  subject  to  subtitle  C. 

In  addition,  if  EPA  issues  a  national 
capacity  variance,  the  Agency  would 
have  to  reconcile  the  four-year 
impoundment  retrofit  provision  in  RCRA 
section  3005(j](6)  with  the  requirement 
in  section  3004(h)  that  national  capacity 
variance  wastes  be  placed  in  minimum 


technology  surface  impoundment' unkt. 
It  appears  to  the  Agency,  at  least  at  this 
time,  that  the  two  provisions  are  in 
confiict.  EPA  therefore  has  discretion  to 
craft  a  reading  that  best  furthers 
statutory  goals.  Citizens  to  Save 
Spencer  County  v.  EPA,  600  F.  2d.  844 
(D.C.  Cir.  1979).  EPA's  proposed 
resolution  would  be  to  allow 
impoundments  up  to  four  years  to 
retrofit,  but  to  require  the  wastes  to  use 
available  treatment  capacity  if  it 
becomes  available  sooner  (i.e.,  if  no 
case-by-case  variance  were  to  be 
granted  after  the  two-year  national 
capacity  variance  is  over). 

On  the  bther  hand,  if  the  Agency 
ultimately  determines  that  California  list 
prohibitions  do  not  apply  to  newly 
identified  or  listed  wastes,  then  the 
Agency  would  delete  the  existing 
requirement  that  California  list  HOCs  be 
treated  in  either  boilers,  furnaces,  or 
incinerators  (see  53  FR  31138-31222, 
August  17, 1988),  and  instead  limit  the 
treatment  method  to  burning  in 
incinerators.  EPA  amended  the 
treatment  standard  for  HOCs  to  include 
boilers  and  furnaces  in  significant  part 
to  assure  available  treatment  capacity 
for  HOCs  and  to  allow  a  prohibition  to 
take  effect  at  an  earlier  date  (U.S.  EPA. 
"Comment  Response  Background 
Document  for  the  First  Third  Proposed 
Land  Disposal  Restrictions,  Volume  I," 
August  8, 1988,  page  12-4).  Once  the 
Third  Third  rule  is  promulgated,  and 
assuming  that  California  list 
prohibitions  do  not  apply  to  newly 
identified  and  listed  wastes,  there  are 
virtually  no  wastes  (and  possibly  none 
at  all)  to  which  the  HOC  standard 
would  apply.  Therefore,  it  is  not 
necessary  that  there  be  additional 
combustion  capacity  in  the  form  of 
boilers  and  furnaces  for  these  wastes, 
and  EPA  can  determine  on  a  more 
particularized  basis  whether  fuel 
substitution  should  be  a  basis  for  BDAT. 
EPA  therefore  solicits  comment  on 
whether  it  should  delete  the  August  17. 
1988  rule  amending  the  treatment 
standard  for  HOCs  to  include  burning  in 
boilers  and  industrial  furnaces  should  it 
determine  that  California  list 
IHvhibitions  do  not  apply  to  newly 
identified  and  listed  hazardous  waste. 

rv.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008.  3013,  and 
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7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are  found 
in  40  CFR  part  271. 

Prior  to  HSWA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  692e(g)),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  HSWA 
applies  in  authorized  States  in  the 
interim. 

With  one  exception,  today's  rule  is 
proposed  pursuant  to  sections  3004(d) 
through  (k),  and  (m),  of  RCRA  (42  U.S.C 
6924(d)  through  (k),  and  (m)).  Therefore, 
it  will  be  added  to  Table  1  in  40  CFR 
271.1(j),  which  identifies  the  Federal 
program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
take  effect  in  all  States,  regardless  of 
their  atithorization  status.  States  may 
apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
in  Table  1,  as  discussed  in  the  following 
section.  When  this  rule  is  promulgated. 
Table  2  in  40  CFR  271.1(j)  will  be 
modified  also  to  indicate  that  this  rule  is 
a  self-implementing  provision  of  HSWA. 

The  exception  is  the  proposed 
clarifying  amendments  to  S§  261.33  (c) 
and  (d).  These  clarifications  are  not 
elective  in  authorized  States  since  the 
requirements  are  not  imposed  pursuant 
to  HSWA.  Thus,  these  requirements  will 
be  applicable  only  in  those  States  that 
do  not  interim  or  final  authorization.  In 
authorized  States,  the  requirements  will 
not  be  applicable  until  the  State  revises 
its  program  to  adopt  equivalent 
requirements  under  State  law. 

B.  Effect  on  State  Authorizations 

As  noted  above,  EPA  will  implement 
today's  proposal  in  authorized  States 


until  their  programs  are  modified  to 
adopt  these  rules  and  the  modification  is 
approved  by  EPA.  Because  the  rule  is 
proposed  pursuant  to  HSWA,  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on  the 
basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  either 
interim  or  final  authorization  are 
described  in  40  CFR  271.21.  It  should  be 
noted  that  HSWA  interim  authorization 
will  expire  on  January  1. 1993  (see  40 
CFR  271.24(c)). 

Section  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  must  modify  its  program  to  adopt 
this  proposed  regulation  will  be 
determined  by  the  promulgation  of  the 
final  rule  in  accordance  with  $  271.21(e). 
These  deadlines  can  be  extended  in 
certain  cases  (see  S  271.21(e)(3)).  Chice 
EPA  approves  the  modification,  the 
State  requirements  become  Subtitle  C 
RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposal.  These  State  regulations  have 
not  been  assessed  against  the  Federal 
regulations  being  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modification  is  approved. 
Of  course.  States  with  existing 
standards  may  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program,  EPA  will  work  with 
States  under  agreements  to  minimize 
duplication  of  efforts.  In  many  cases. 
EPA  will  be  able  to  defer  to  the  States  in 
their  efforts  to  implement  their  programs 
rather  than  take  separate  actions  under 
Federal  authority. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in 
9  271.21(e).  States  that  submit  official 
apphcations  for  final  authorization  12 
months  after  the  effective  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  The  requirements  a  state 
must  meet  when  submitting  its  final 


authorization  application  are  set  forth  in 
40  CFR  271.3. 

The  regulations  being  proposed  today 
need  not  affect  the  State's  Underground 
Injection  Control  (UIC)  primacy  status. 
A  State  currently  authorized  to 
administer  the  UIC  program  under  the 
Safe  Drinking  Water  Act  (SDWA)  could 
continue  to  do  so  without  seeking 
authority  to  administer  these 
amendments.  However,  a  State  which 
wished  to  implement  part  148  and 
receive  authorization  to  grant 
exemptions  from  the  land  disposal 
restrictions  would  have  to  demonstrate 
that  it  had  the  requisite  authority  to 
administer  sections  3004(f)  and  (g)  of 
RCRA.  The  conditions  under  which  such 
an  authorization  may  take  place  are 
summarized  below  and  are  discussed  in 
a  July  15, 1985  final  rule  (50  FR  28728). 

C.  State  Implementation 

The  following  four  aspects  of  the 
framework  established  in  the  November 
7, 1986,  rule  (51  FR  40572)  affect  State 
implementation  of  today's  proposal  and 
impact  State  actions  on  the  regulated 
community: 

1.  Under  part  288,  subpart  C,  EPA  is 
proposing  land  disposal  restrictions  for 
all  generators,  treaters,  storers,  and 
disposers  of  certain  types  of  hazardous 
waste.  In  order  to  retain  authorization, 
States  must  adopt  the  regulations  under 
this  Subpart  since  State  requirements 
can  be  no  less  stringent  than  Federal 
requirements. 

2.  Also  under  part  288,  EPA  is 
proposing  to  grant  two-year  national 
variances  from  the  effective  dates  of  the 
land  disposal  restrictions  based  on  an 
analysis  of  available  alternative 
treatment,  recovery,  or  disposal 
capacity.  Under  i  268.5.  case-by-case 
extensions  of  up  to  one  year  (renewable 
for  one  additional  year)  may  be  granted 
for  specific  applicants  lackiiig  adequate 
capacity. 

The  Administrator  of  EPA  is  solely 
responsible  for  granting  variances  to  the 
effective  dates  because  these 
determinations  must  be  made  on  a 
national  basis.  In  addition,  it  is  clear 
that  RCRA  section  3004(h)(3)  intends  for 
the  Administrator  to  grant  case-by  case 
extensions  after  consulting  the  affected 
States,  on  the  basis  of  national  concerns 
which  only  the  Administrator  can 
evaluate.  Therefore.  States  cannot  be 
authorized  for'this  aspect  of  the 
program. 

3.  Under  S  268.44.  the  Agency  may 
grant  waste-specific  variances  from 
treatment  standards  in  cases  where  it 
can  be  demonstrated  that  the  physical 
and/or  chemical  properties  of  the 
wastes  differ  significandy  from  wastes 
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analyzed  in  developing  the  treatment 
standards,  and  the  wastes  cannot  be 
treated  to  specified  levels  or  treated  by 
specified  methods. 

The  Agency  is  solely  responsible  for 
granting  such  variances  since  the  result 
of  such  an  action  may  be  the 
establishment  of  a  new  waste 
treatability  group.  All  wastes  meeting 
the  criteria  of  these  new  waste 
treatability  groups  may  also  be  subject 
to  the  treatment  standard  estabhshed  by 
the  variance.  Granting  such  varicmces 
may  have  national  impacts;  therefore, 
this  aspect  of  the  program  is  not 
delegated  to  the  States  at  this  time. 

4.  Under  §  268.6.  EPA  may  grant 
petitions  of  specific  duration  to  allow 
land  disposal  of  certain  hazardous 
wastes  where  it  can  be  demonstrated 
that  there  will  be  no  migration  of 
hazardous  constituents  for  as  long  as 
the  waste  remains  hazardous.  States 
which  have  the  authority  to  impose 
restrictions  may  be  authorized  under 
RCRA  section  3006  to  grant  petitions  for 
exemptions  from  the  restrictions. 
Decisions  on  site-specific  petitions  do 
not  require  the  national  perspective 
.required  to  restrict  wastes  or  grant 
extensions.  EPA  will  be  handling  "no 
migration"  petitions  at  Headquarters, 
though  the  States  may  be  authorized  to 
grant  these  petitions  in  the  future.  The 
Agency  expects  to  gain  valuable 
experience  and  information  from  review 
of  "no  migration"  petitions  which  may 
affect  future  land  disposal  restrictions 
rulemakings.  In  accordance  with  RCRA 
section  3004(i),  EPA  will  publish  notice 
of  the  Agency's  final  decision  on 
petitions  in  the  Federal  Register. 

V.  Effect  of  the  Land  Disposal 
Restrictions  Program  on  Other 
Environmental  Programs 

A.  Discharges  Regulated  Under  the 
Clean  Water  Act 

As  a  result  of  the  land  disposal 
restrictions  program,  some  generators 
might  switch  from  land  disposal  of 
restricted  Third  Third  wastes  to 
discharge  to  publicly-owned  treatment 
works  (POTWs)  in  order  to  avoid 
incurring  the  costs  of  alternative 
treatment.  In  shifting  from  land  disposal 
to  discharge  to  POTWs,  an  increase  in 
human  and  environmental  risks  could 
occur.  Also  as  a  result  of  the  land 
disposal  restrictions,  hazardous  waste 
generators  might  illegally  discharge  their 
wastes  to  surface  waters  without 
treatment,  which  could  cause  damage  to 
the  local  ecosystem  and  potentially  pose 
health  risks  from  direct  exposure  or 
bioaccumulation. 

Some  generators  might  treat  their 
wastes  prior  to  discharging  to  a  POTW, 


but  the  treatment  step  itself  could 
increase  risks  to  the  environment  For 
example,  if  incineration  were  the 
pretreatment  step,  metals  and  other 
hazardous  constituents  present  in  air 
scrubber  waters  could  be  discharged  to 
surface  waters.  However,  the  amount  of 
Third  Third  waste  shifted  to  POTWs 
would  be  limited  by  such  factors  as  the 
physical  form  of  the  waste,  the  degree  of 
pretreatment  required  prior  to  discharge, 
and  State  and  local  regidations. 

B.  Discharges  Regulated  Under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act 

There  could  be  a  potential  demand  for 
some  of  the  hazardous  wastes  included 
in  today's  proposed  rulemaking  to  be 
shifted  from  land  disposal  to  ocean 
dumping  and  ocean-based  incineration. 
If  the  cost  of  ocean-based  disposal  plus 
transportation  were  lower  than  the  cost 
of  land-based  treatment,  disposal,  and 
transporiation.  this  option  could  seem  to 
be  an  attractive  alternative.  In  addition, 
ocean-based  disposal  could  seem 
attractive  to  the  regulated  community  if 
land-based  treatment  were  not 
available. 

However,  the  Ocean  Dumping  Ban 
Act  of  1988  has  restricted  ocean 
dumping  of  sewage  sludge  and 
industrial  wastes  to  exlstiiig.  authorized 
dumpers  until  December  31, 1991,  after 
whidi  "  *  *  *  it  shall  be  unlawful  for  any 
person  to  dump  (sewage  sludge  or 
industrial  wastes)  into  ocean 
waters  •  *  *  ".  Therefore,  the  Ocean 
Dumping  Ban  Act  has  made  moot  any 
economic  or  other  incentive  to  ocean 
dump  industrial  hazardous  wastes, 
including  the  wastes  subject  to  this 
regulation. 

C.  Wellhead  Protection  Regulated 
Under  the  Safe  Drinking  Water  Act 

Section  1428  of  die  SDWA  contains 
requirements  for  the  development  and 
implementation  of  state  Wellhead 
Protection  (WHP)  Programs  to  protect 
wells  and  wellfields  which  are  used,  or 
may  be  used  to  provide  drinking  water 
to  public  water  systems.  Under  section 
1428,  each  state  must  adopt  and  submit 
to  EPA  for  approval  a  WHP  program 
that,  at  a  minimum: 

(1)  Specifies  the  duties  of  state 
agencies,  local  governments,  and  public 
water  systems  in  the  development  and 
implementation  of  the  WHP  program; 

(2)  For  each  wellhead,  determines  the 
wellhead  protection  area  (WHPA),  as 
defined  in  section  1428(e)  of  SDWA. 
based  on  all  reasonably  available 
hydrogeologic  information  on  ground- 
water flow,  recharge,  and  discharge  and 
other  information  the  state  deems 


necessary  to  adequately  determine  the 
WHPA; 

(3)  Identifies  widiin  each  WHPA  all 
potential  human  sources  of 
contaminants  which  may  have  any 
adverse  health  effects; 

(4)  Describes  provisions  for  technical 
assistance,  financial  assistance, 
implementation  of  control  measures, 
and  education,  training,  and 
demonstration  projects  to  protect  the 
water  supply  within  WHP  As  from  such 
contaminants; 

(5)  Includes  contingency  plans  for  the 
location  and  provision  of  alternate 
drinking  water  supplies  for  each  public 
water  system  in  the  event  of  well  or 
wellfield  contamination  by  such 
contaminants; 

(6)  Requires  that  state  and  local 
governments  and  public  water  systems 
consider  all  potential  sources  of  human 
contamination  within  the  expected 
wellhead  area  of  a  new  water  well 
which  serves  a  public  water  system;  and 

(7)  Requires  public  participation  in 
developing  the  WHP  program. 

SDWA  required  all  states  to  submit  a 
WHP  program  to  EPA  by  June  19, 1989, 
for  EPA  review  and  approval.  EPA  has 
received  29  state  submittals  for  review. 
SDWA  requires  that  all  Federal 
agencies  having  jurisdiction  over  any 
potential  source  of  contaminants 
identified  by  a  state  program  under  this 
section  shall  comply  with  all  the 
requirements  of  the  state  program. 

Any  private  or  public  entity  subject  to 
the  land  disposal  restrictions  regulations 
must  also  be  in  compliance  with  the 
appropriate  state's  wellhead  protection 
program.  The  Agency  reiterates  that  the 
land  disposal  of  hazardous  wastes  must 
comply  not  only  with  the  land  disposal 
restrictions  and  other  RCRA  regulations, 
but  with  other  environmental  programs, 
such  as  the  Wellhead  Protection 
Program  under  the  Safe  Drinking  Water 
Act. 

D.  Air  Emissions  Regulated  Under  the 
Clean  Air  Act  (CAA) 

There  are  two  air  emission  concerns 
with  respect  to  the  land  disposal 
restrictions.  The  first  is  a  cross-media 
concern  about  air  emissions  that  occur 
as  a  result  of  waste  treatment  such  as 
incineration  of  metal-bearing  wastes 
causing  metal  emissions  to  the 
atmosphere.  Another  concern  is  with  air 
emissions  from  the  land  disposal  of  the 
treatment  residue.  Air  emission  control 
programs  are  under  development  using 
both  die  CAA  and  RCRA  to  address 
these  concerns  as  discussed  below. 

Specific  L~oss-media  air  emission 
concerns  have  been  identified  for 
treatment  technologies  applicable  to 
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Third  Third  wastes,  but  EPA  believes 
that  existing  Clean  Air  Act  controls 
adequately  address  the  potential 
problems.  Retorting  of  mercury  sulfide 
wastes  can  result  in  air  emissions  of 
both  elemental  mercury  and  sulfur 
dioxide  (SOi).  The  Agency  has 
promulgated  a  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP)  for  mercury  emissions  under 
section  112  of  the  CAA  (40  CFR  part  61, 
subpart  E).  There  are  no  industry- 
specific  national  CAA  control  standards 
for  SOj  emissions  from  retorting 
mercury  sulfide  wastes.  There  are, 
however,  regulations  for  the  prevention 
of  significant  deterioration  (PSD)  of  air 
quality  that  would  address  not  only 
these  SO2  emissions  but  also  any 
mercury  emissions  that  are  not 
regulated  by  the  NESHAP. 

The  NESHAP  limits  mercury 
emissions  to  the  atmosphere  from 
mercury  processing  facilities,  mercury 
cell  chlor-alkali  plants,  and  plants  that 
incinerate  and/or  dry  wastewater 
treatment  plant  sludges.  In  all  these 
cases,  the  NESHAP  limits  mercury 
emissions  across  the  entire  processing 
facility  to  the  extent  necessary  to 
protect  human  health.  The  NESHAP 
would  not  apply  to  a  dedicated  mercury 
sulfide  waste  retorting  facility  that  is  not 
located  in  an  ore  processing  or  a 
mercury  cell  chlor-alkali  plant. 

Under  section  165(a)  of  the  CAA,  all 
new  major  stationary  sources  and  major 
modifications  to  existing  sources  of  air 
pollution  must  obtain  a  PSD  permit.  If 
the  mercury  or  SOt  emissions  from  the 
retorting  process  were  to  come  from  a 
major  stationary  source  or  a  major 
modification  subject  to  the  PSD 
regulations  and  would  be  emitted  in 
significant  amounts  (greater  than  0.1 
tons  per  year  of  mercury  or  40  tons  per 
year  of  SOs),  then  such  emissions  would 
be  subject  to  best  available  control 
technology  (BACT)  requirements.  An  air 
quality  analysis  for  mercury  and  SO? 
would  also  be  required  under  PSD. 
Moreover,  an  air  quality  analysis  must 
be  conducted  to  demonstrate  that  the 
SO2  emissions  would  neither  cause  nor 
contribute  to  violations  of  any  national 
ambient  air  quality  standard  (NAAQS) 
or  PSD  increment  for  SOi.  Facilities  that 
are  located  in  areas  that  have  failed  to 
meet  any  NAAQS  for  SO2  (i.e.. 
designated  nonattachment  areas)  and 
emit  more  than  100  tons  per  year  of  SOi, 
must  not  only  apply  emission  controls 
that  meet  the  lowest  achievable 
emission  rate  but  also  offset  their 
remaining  SOi  emissions  by  acquiring 
federally  enforceable  emission 
reductions  from  other  nearby  SOi 
emissions  sources. 


The  Agency  is  also  concerned 
whether  incineration  of  wastes 
containing  brominated  organics  or 
organo-nitrogen  compounds  may 
adversely  affect  air  quality.  The 
presence  of  bromine  complicates  the 
evaluation  of  incineration  of  these 
wastes.  A  detailed  discussion  of  the 
Agency's  approach  for  brominated 
organics  is  contained  in  section  III.A.2.e 
of  today's  preamble.  A  discussion  of 
potential  nitrogen  oxide  emissions  from 
organo-nitrogen  wastes  is  contained  in 
section  ni.A.3.f. 

There  are  several  general  regulatory 
development  programs  under  RCRA  that 
address  treatment  technology  air 
emissions.  The  Agency  has  initiated  a 
three-phased  program  under  section 
3004(n)  of  RCRA  to  address  air 
emissions  from  hazardous  waste 
management  units  other  than 
incinerators.  The  first  phase  addresses 
organic  air  emissions  as  a  class  from 
two  types  of  emission  sources.  The  first 
source  category  is  process  equipment 
(pumps,  valves,  etc.)  that  contact 
hazardous  waste  that  contain  greater 
than  10  percent  organic  compounds, 
including  such  as  distillation  units  and 
incinerators.  The  second  source 
category  is  certain  vents  on  various 
treatment  technologies,  such  as  air  or 
steam  strippers.  These  standards  were 
proposed  in  the  Federal  Register  on 
February  5, 1987  (52  FR  3748)  and  are 
scheduled  to  be  promulgated  in  fall  of 
1989. 

The  second  phase  of  standards 
development  under  section  3004(n)  of 
RCRA  addresses  organic  air  emissions 
as  a  class  from  tanks,  containers,  and 
surface  impoundments.  Treatment 
technologies  that  occur  in  tanks  or 
containers  that  are  not  controlled  by  the 
Phase  I  standards  would  be  controlled 
by  these  standards.  Wastes  that  would 
be  prohibited  from  land  disposal  may 
continue  to  be  managed  in  a  surface 
impoundment  as  long  as  the  treatment 
residuals  that  do  not  meet  the  applicable 
treatment  standards  are  removed  from 
the  impoundment  within  one  year  of 
entry  into  the  impoundment.  These 
standards  will  control  air  emissions 
from  the  management  of  wastes  in  the 
surface  impoundment.  These  standards 
are  scheduled  to  be  proposed  in  the 
Federal  Register  in  fall  of  1989. 

In  the  third  phase  of  the  section 
3004(n]  standards  development,  the 
Agency  will  develop  additional 
standards  for  the  sources  addressed  in 
the  Hrst  two  phases  as  necessary  to 
address  residual  risks. 

In  addition  to  the  section  3004(n) 
standards,  general  standards  to  control 
both  organic  and  metal  emissions  ht>m 


the  combustion  of  hazardous  waste  in 
incinerators  and  other  types  of 
combustion  devices  are  under  various 
stages  of  development. 

In  certain  cases,  waste  treatment  may 
occur  in  treatment  technologies  that  are 
not  required  to  obtain  RCRA  permits. 
Guidance  for  the  control  of  air  emissions 
from  these  sources,  such  as  exempt 
biological  treatment  tanks  and  recycling 
units,  is  being  developed  under  the 
CAA. 

None  of  the  regulatory  efforts 
discussed  above  address  air  emissions 
from  the  land  disposal  of  treatment 
residue  in  landfills,  land  treatment  units, 
or  waste  piles  because  the  Agency 
presently  presumes  that  these  units  will 
only  receive  wastes  that  have  been 
treated  to  meet  the  BDAT  requirements 
and  that  this  level  of  treatment 
comments  on  this  presumption.  In  a 
separate  rulemaking,  the  Agency  is 
considering  to  propose  regulations 
limiting  air  emissions  from  land  disposal 
units  seeking  to  land  dispose  of  wastes 
under  a  no  migration  variance. 

E.  Clean  Up  Actions  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

The  land  disposal  restrictions  may 
have  significant  effects  on  the  selection 
and  implementation  of  response  actions 
that  are  taken  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  There  are  three  primary 
areas  in  which  these  effects  may  occur. 

One  area  that  may  be  affected  by  the 
land  disposal  restrictions  is  in  the 
selection  of  treatment  standards  at  the 
remedial  action  site.  The  cleanup 
standards  set  at  CERCLA  sites  are  risk- 
based,  while  treatment  standards 
developed  under  the  land  disposal 
restrictions  program  are  technology- 
based.  Therefore,  the  technology-based 
treatment  standards  may  be  more 
stringent  than  the  risk-based  cleanup 
standards  developed  based  on  the 
CERCLA  selection  of  remedy  criteria, 
and  vice  versa.  Another  matter  that  may 
be  affected  is  the  treatment  of  soil  and 
debris  contaminated  with  wastes 
restricted  from  land  disposal. 
Contaminated  soil  and  debris  are  a 
primary  type  of  waste  that  must  be 
remediated  at  most  CERCLA  sites.  In 
many  cases,  the  soil  matrix  is  different 
from  that  of  the  industrial  wastes  for 
which  treatment  standards  are  set 
CERCLA  site  managers  must  either 
comply  with  the  treatment  standards  or 
request  and  be  granted  a  variance  from 
the  treatment  standard  (§  26&44)  or 
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request  and  be  granted  a  "no-migration" 
variafTP  (§  268.6). 

Fi'  .  y  even  though  the  hazardous 
sub»r    '^  P8  at  a  CERCLA  remediation 
site  n      have  been  disposed  prior  to  the 
eff  ei      ^  da  te  of  RCRA,  if  the  action 
invoiv  -8  removal  of  restricted  wastes 
after  ihe  prohibition  effective  date,  the 
land  disposal  restrictions  are  legally 
applicable  (51  FR  40577,  November  7, 
1986).  See  also  Chemical  Waste 
Management  v.  EPA,  869  F.2d  at  1535-37 
(D.C.  Cir.  1989).  For  example,  if  a  waste 
is  excavated  from  a  unit,  treated,  and 
redisposed,  EPA  has  indicated  that 
"placement"  (see  RCRA  section  3004(k)) 
of  the  waste  in  a  land  disposal  unit  has 
occurred,  and  the  applicable  treatment 
standards  must  be  met  (see  53  FR  51444 
and  51445.  December  21, 1988). 
However,  if  the  waste  is  capped  in 
place,  removal  or  "placement"  has  not 
occurred,  and  the  treatment  standards 
are  not  legally  applicable. 

F.  Applicability  of  Treatment  Standards 
to  Wastes  From  Pesticides  Regulated 
Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 

A  number  of  generators  of  pesticide 
waste  that  have  heretofore  been 
comparatively  unaware  of  the  land 
disposal  restnctions  may  be  regulated 
when  today's  proposed  rulemaking  is 
promulgated.  This  will  require  that  the 
Agency  develop  guidance  materials  and 
provide  training  on  how  to  comply  with 
the  requirements  of  the  land  disposal 
restrictions. 

Generators  of  signiRcant  quantities  of 
pesticide  P  and  U  wastes  are  farmers 
and  commercial  pesticide  applicators. 
The  provisions  of  40  CFR  262.70  and 
268.1  exempt  farmers  from  regulation 
under  the  land  disposal  restrictions 
program;  however,  no  such  exemption 
exists  for  commercial  applicators.  Such 
generators  of  hazardous  wastes  have 
traditionally  land  disposed  their 
pesticide  wastes.  Subsequent  to 
promulgation  of  today's  proposed  rule, 
these  generators  must  comply  with  the 
requirements  of  the  land  disposal 
restrictions  if  they  dispose  a  restricted 
hazardous  waste. 

G.  Regulatory  Overlap  of 
Polychlorinated  Biphenyls  (PCBs) 
Under  the  Toxic  Substance  Control  Act 
(TSCA)  and  RCRA 

Certain  P  and  U  listed  wastes  contain 
PCBs.  The  PCB  component  of  such  a 
waste  mixture  is  regulated  primarily 
under  TSCA  (although  it  may  also  be  a 
California  list  waste,  and  subject  to 
RCRA  regulation  (both  substantive  and 
administrative  as  well)),  while  the  listed 
P  or  U  component  of  the  waste  is 
regulated  under  RCRA.  Such  a  mixture 


of  listed/PC&waste  must  meet  the 
applicable  requirements  under  both 
statutes,  Such  a  waste  must  go  to  an 
incinerator  permitted  under  both  TSCA 
and  RCRA.  Any  ash  residual  from 
incineration  must  meet  the  treatment 
standard  for  the  listed  waste  component 
prior  to  land  disposal 

VI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis — Surface 
Disposed  Wastes 

In  accordance  with  Executive  Order 
No.  12291,  the  Agency  has  reviewed  the 
costs  and  benefits  of  today's  rule  and 
has  determined  that  today's  rule 
constitutes  a  "major  regulation"  because 
it  is  likely  to  result  in  an  annual  cost  to 
the  economy  in  excess  of  $100  million. 
As  a  result  of  this  determination,  the 
Agency  has  conducted  a  regulatory 
impact  analysis  (RIA)  in  support  of 
today's  rule.  The  complete  RIA 
document,  "Regulatory  Impact  Analysis 
of  the  Land  Disposal  Restrictions  for 
Third  Third  Scheduled  Wastes  Proposed 
Rule  (Draft),"  is  available  for  review  in 
the  public  docket  for  today's  rule.  The 
complete  document  was  also  submitted 
to  the  Office  of  Management  and  Budget 
for  review,  as  required  by  Executive 
Order  No.  12291. 

This  section  of  the  preamble 
summarizes  the  results  of  the  regulatory 
impact  analysis  of  the  proposed  rule,  as 
detailed  in  Uie  draft  RIA  document. 
Section  VI.A.l  below  describes  the 
universe  of  wastes  and  facilities 
affected  by  today's  rule.  Section  VI.A.2 
below  summarizes  the  analysis  of 
human  health  and  environmental 
benefits  attributable  to  today's  rule. 
Section  VI.A.3  summarizes  the  economic 
cost  and  impact  analysis  performed  for 
today's  rule. 

It  is  important  to  note  that  the 
summary  analysis  presented  in  this 
section  of  the  preamble  and  in  the  draft 
RIA  document  does  not  completely 
reflect  the  current  status  of  the  proposed 
rule  or  the  regulated  community.  For 
example,  when  the  RIA  was  begun,  the 
latest  data  available  to  describe  the 
universe  of  facilities  managing  Third 
Third  wastes  was  EPA's  1986  "National 
Survey  of  Hazardous  Waste  Treatment 
Storage,  Disposal,  and  Recycling 
Facilities."  Between  the  time  of  data 
collection  for  this  survey  and  today, 
there  have  been  changes  at  particular 
facilities  regarding  waste  practices  and 
volumes.  The  most  dramatic  change  has 
been  with  surface  impoundments  that 
have  subsequently  been  closed  or  no 
longer  receive  hazardous  wastes.  The 
Agency  has  updated  the  data  base  to 
reflect  these  changes  wherever  possible, 
but  some  differences  may  still  exist. 


Because  the  data  were  revised,  the 
Agency  believes  that  this  source  of 
discrepancy  is  small. 

As  another  example,  proposed    . 
treatment  standards  had  not  been 
established  for  all  affected  wastes  when 
the  RIA  began.  Thus,  in  order  to 
complete  the  regulatory  analysis  in  time 
to  accompany  the  proposed  rule,  the 
Agency  had  to  make  certain 
assumptions  as  to  what  would  be 
selected  for  proposed  treatment 
standards.  Consequently,  the  standards 
modelled  in  the  regulatory  impact 
analysis  and  the  standards  actually 
proposed  were  not  identical  for  17  of  the 
more  than  300  waste  codes  addressed  in 
the  proposed  rule.  The  differences  are 
not  expected  to  have  a  significant  effect 
on  the  cost  estimates  because  the 
technologies  assumed  for  these  17  waste 
codes  were  similar  in  cost  to  that 
actually  proposed.  These  and  other 
discrepancies  will  be  addressed  in  the 
regulatory  impact  analysis  of  the  Third 
Third  final  rule. 

The  Agency  analyzed  benefits,  costs 
and  economic  impacts  using  the  same 
approach  and  methodology  that  was 
used  for  the  August  17, 1988,  First  Third 
final  rule  (53  FR  31138). »  The  effects  of 
the  proposed  rule  were  estimated  by 
comparing  post-regulatory  management 
practices  and  conditions  with  those 
occurring  under  baseline  conditions.  The 
baseline  was  defined  as  continued  land 
disposal  of  wastes  in  units  meeting 
minimum  technological  requirements. 
The  baseline  for  future  years  was  not 
adjusted  to  reflect  hard  hammer 
provisions  that  would  prohibit  land 
disposal  in  the  absence  of  the  proposed 
rule  after  May  8, 1990. 

The  Agency  did  adjust  reported  waste 
management  practices  to  reflect 
compliance  with  the  provision  of 
promulgated  land  disposal  restriction 
rules  covering  solvents  and  dioxins, 
California  list  wastes,  and  First  and 
Second  Third  scheduled  wastes.  In 
making  these  adjustments.  EPA 
assumed  that  facilities  would  comply 
with  these  other  rules  by  the  least  costly 
methods  allowable. 

1.  Overview  of  Affected  Wastes. 
Facilities,  and  Management 

The  universe  of  waste  and  facilities 
examined  for  the  RIA  was  developed 
from  EPA's  1986  "National  Survey  of 
Hazardous  Waste  Treatment,  Storage, 
Disposal,  and  Recycling  Facilities" 
(hereafter,  the  TSDR  Survey)  and  EPA's 


'  For  detailed  information  on  the  cost 
methodology.  »ee  Regulatory  Impact  Analysis  of  the 
Land  Disposal  Restrictions  on  First  Third  Wastes: 
Final  Report.  August  1968,  ICF  Incorporated. 
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1984  "National  Survey  of  Hazardous 
Waste  Generators  and  Treatment, 
Storage,  and  Disposal  Facilities 
Regulated  under  RCRA  in  1981" 
(hereafter,  the  RIA  Mail  survey).  Data 
regarding  waste  management  in  surface 
impoundments  in  the  TSDR  Survey  has 
been  adjusted  to  reflect  changes  in 
industry  practices  since  1988.  Most 
treatment  and  storage  surface 
impoundments  in  the  TSDR  Survey  have 
been  closed  or  have  been  exempted 
from  hazardous  waste  management 
regulations. 

As  with  past  land  disposal  restrictions 
RIAs,  the  TSDR  and  RIA  Mail  surveys 
provide  an  overview  of  the  number  of 
facilities  treating,  storing,  or  disposing  of 
waste;  the  quantities  and  types  (by 
RCRA  waste  code)  of  waste  managed  at 
each  facility;  and  the  current  practice  or 
method  of  treatment.  The  adjusted 
information  contained  in  the  two 
surveys  is  accepted  as  the  baseline  (i.e.. 
pre-Third  Third  rule)  practice  for  this 
RIA. 

Quantity  of  Affected  Waste.  Today's 
rule  will  potentially  affect 
approximately  379  million  gallons  of 
waste  per  year  as  shown  in  Figure  VI-1. 

Table  VI-1  .—Third  Third  Rule 
QuANTmr  BY  Waste  Type 

Un  million  gallons  per  year] 


IgnitatJte  (CX)01),  Coaosive  (D002], 

active  Wastes  (tX)03) _.... 

EP  Toxic  Wastes  (0004-0017) 

Listed  Wastes 

Mixturaa  ot  Wastes 

CBI  Wastes 


and  Re- 


Tota).. 


Vd. 


36 

141 

3 

135 

64 


379 


Characteristic  wastes  constitute  the 
largest  voltmie  of  wastes  covered  by  the 
proposed  rule.  In  addition  to  the  47 
percent  identified  as  D001-D017,  the 
waste  mixtures  category  is  dominated 
by  characteristic  wastes.  For  instance, 
two  mixtures  of  characteristic  wastes 
(D002/D007/D009  and  D(X)2/D00e/D0O8) 
alone  account  for  110  million  gallons, 
more  than  80  percent  of  the  waste 
mixtures  voliune.  Table  VI-2  gives  the 
volumes  of  the  predominant 
characteristic  wastes  affected  by  the 
proposed  rule. 

Table  VI-2.— Predominant  Ctiaracteristic 
Wastes  by  Volume 

(m  miMion  gatons  per  year] 


Mixture  o4  D002.  0007  &  0006.. 
0008  tEP  ToxK  for  lead) 


Vol 


Table  VI-2.— Predominant  Characteristic 
Wastes  by  Voiutne— Continuecl 

(m  inHon  galtona  per  year] 


0007  (EP  Toxic  (or  dwormim). 

0001  (IgnitaWe) 

D002  (CofTosive) . 


0004  (EP  ToxiC  tor  arsenic) 

Mixture  o1  0002.  D006.  0006 

Other  ctwractenstK  wastes  and  rnxtima- 

Total - 


Vol. 


47 
15 
14 
12 
11 
52 
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Affected  Facilities.  A  total  of  111 
waste  management  facilities  and  over 
1,300  waste  generators  are  affected  by 
today's  proposed  rule.  Table  VI-3 
provides  a  breakdown  of  affected 
facilities  and  their  volumes  managed. 

Table  VI-3.— Third  Third  Rule  Volumes 
by  Facility  Type 

[in  million  gallons  per  year] 


TSOFfacMes 

Vol 

N0.0f 

fllt6Ct6d 

tacMea 

Commercial  Facilities 

Noncommercial  Faalities 

229 

150 

31 
84 

SiMotal  TSOFs       — . 

Generators 

Total 

379 

••N/A 
379 

•111 

139 
1,500 

99 
62 


•  Some  TSOFs  are  both  commercial  and  noncom- 
mercial. 

•*  All  generator  yolumes  are  managed  at  commer- 
cial faciMes. 

The  affected  facilities  represent  a 
wide  variety  of  industries  in  23  major 
industrial  groups.  A  further  examination 
of  the  TSDR  survey  data  reveals  the 
following  information  about  the  range  of 
industries  with  large  volumes  of  Third 
Third  wastes. 

The  volume  of  noncommercial  process 
waste,  which  accounts  for  39.6  percent 
of  the  total  waste  volume,  is  distributed 
across  the  following  Standard  Industrial 
Code  (SIC)  groups: 

•  SIC  28,  Chemical  and  Allied 
Products  (71%) 

•  SIC  33,  Primary  Metals  Industries 
(11%) 

•  SIC  49,  Electric  Gas,  and  Sanitary 
Services  (8%) 

•  SIC  29,  Petroleum  Refming  and 
Related  Industry  (4%) 

•  CBI  (4%) 

•  other  industry  groups  (2%). 

The  volume  of  commercial  process 
waste,  which  accounts  for  60.4  percent 
of  the  total  waste  volume,  is  distributed 
across  the  following  SIC  groups: 

•  SIC  49,  Electric.  Gas,  and  Sanitary 
Services  (39%) 

•  CBI  (26%) 

•  SIC  99,  Nonclassifiable 
EstablishmenU  (8%) 


•  SIC  89,  Services,  not  classified  (8%) 

•  SIC  28.  Chemicals  and  Allied 
Products  (6%) 

•  SIC  33.  Primary  Metals  Industries 
(5%) 

•  other  industry  groups  (8%). 
Waste  Management  Practices.  Based 

on  the  TSDR  survey,  the  RIA  examined 
five  land  disposal  baseline  management 
practices:  disposal  in  landfills,  disposal 
by  land  treatment,  disposal  in  surface 
impoundments,  treatment  in  waste  piles, 
and  storage  in  waste  piles.  Table  VI-4 
provides  a  breakdown  of  these  baseline 
management  practices  by  volume  and 
number  of  facilities.  As  shown  on  the 
table,  almost  two  thirds  of  the  waste 
volume  covered  by  the  proposed  rule  is 
currently  managed  in  landfills  or 
disposal  surface  impoundments. 
Landfills  are  also  the  most  prevalent 
baseline  practice,-occurring  at  over  35 
percent  of  the  affected  facilities.  About 
30  percent  of  the  wastes  are  managed  in 
disposal  surface  impoundments. 

Table  VI-4.— Third  Third  Rule 
Baseune  Management  Practices 


Baseline  Practice 

Landfill 

Larxl  treatment..- 

Storage  waste  pDes 

Treatment  waste  pdes 

Disposal  surtace  mpound- 

mentst  14 — — _ 

Confidential  bustnesa  infor- 


Total. 


111.0 


Treatment  practices  in  compliance 
with  today's  rule  significantly 
redistribute  the  quantities  of  waste 
among  management  practices.  Most 
important,  while  379  million  gallons  of 
waste  per  year  are  land  disposed  under 
baseline  management  practices,  209 
million  gallons  of  waste  per  year  would 
be  disposed  of  in  landfills  after 
treatment  as  a  result  of  today's  rule. 
Thus,  the  proposed  rule  would  result  in 
a  45  percent  reduction  in  the  volume  of 
Third  Third  wastes  being  land  disposed. 
Most  of  the  wastes  covered  by  the 
proposed  rule  would  be  treated  by 
precipitation  or  stabilization. 

2.  Benefits  of  the  Proposed  Rule 

The  proposed  rule  would  result  in 
several  benefits  including  reduced 
human  health  risks,  improved  safety  at 
facilities,  and  reduced  ecological  effects. 
As  with  previous  land  disposal 
restrictions,  the  Agency  quantified  the 
human  health  benefits  and  conducted  a 
qualitative  analysis  of  the  other 
benefits. 
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Human-Health  Benefits.  The 
quantitative  benefits  analysis  estimated 
that  over  a  70  year  lifetime,  the 
proposed  rule  would  reduce  cancer 
cases  by  148  and  reduce  the  number  of 
people  exposed  to  at  least  one 
noncarcinogens  above  health  based 
criteria  by  about  34.700. 

Approximately  85%  of  cancer  cases 
averted  are  due  to  reduced  exposiuw  to 
benzene,  acrylonitrile,  dichloromethane 
and  other  carcinogenic  constituents  in 
0001  ignitable  wastes  and  arsenic  in 
D004.  Treatment  of  these  wastes 
account  for  about  10%  of  the  costs  of  the 
rule.  About  99%  of  noncarcinogenic 
benefits  are  due  to  reduced  ex]>osure  to 
DOOl  ignitable  wastes,  cadmium  (DOOe) 
and  chromium  (D007)  as  well  as 
mixtures  with  these  metals  or  nickel. 
mercury  or  barium.  Treatment  of  these 
wastes  account  for  about  44%  of  the  cost 
of  the  rule. 

The  Agency  notes  that  these  estimates 
are  uncertain  and  may  overstate  or 
underestimate  the  human-health 
benefits  of  the  proposed  rule.  The  RCRA 
Risk-Cost  Analysis  model  does  not 
contain  enough  data  to  model  about  90 
of  the  more  than  250  constituents  foimd 
in  the  Third  Third  wastes.  As  a  result, 
benefits  of  regulating  wastes  with  one  or 
more  of  these  missing  constituents  may 
be  underestimated.  At  the  same  time, 
benefits  may  be  overestimated  due  to 
conservative  exposure  assumptions. 
Exposure  scenarios  are  based  on 
drinking  2  litres/day  for  seventy  years 
of  contaminated  water  or  inhalation  of 
20  cubic  meters/day  of  air  for  seventy 
years. 

Safety  Benefits.  In  addition  to  adverse 
human-health  effects,  ignitable  (DOOl) 
and  reactive  (D003]  wastes  may  pose  a 
general  safety  hazard.  Land  disposal  of 
these  wastes  are  currently  only  allowed 
if  the  waste  is  either  deactivated  or 
precautions  are  taken  to  prevent 
accidental  ignition  or  reaction. 
Approximately  22  million  gallons  of 
DOOl  and  D003  are  currently  being  land 
disposed  without  deactivation.  Until 
they  are  deactivated,  there  is  some  on- 
going risk  that  the  safety  precautions 
may  fail,  resulting  in  fires,  explosions,  or 
release  of  toxic  gases.  The  proposed  rule 
would  require  deactivation,  thereby 
terminating  the  safety  risk. 

Environmental  Benefits.  The  proposed 
rule  would  result  in  an  overall  reduction 
in  toxic  releases  to  the  environment, 
thereby  reducing  adverse  effects  to 
ecosystems.  The  resulting  improvement 
in  ecological  health  is  extremely  difficult 
to  quantify  due  to  uncertainty  in 
estimating  exposure  levels  and  species 
populations.  However,  the  sensitivity  of 
certain  species  to  hazardous 
constituents  of  wastes  covered  by  the 


proposed  rule  suggest  a  very  high 
potential  for  ecological  effects. 

As  an  example,  aquatic  species  are  at 
least  two  orders  of  magnitude  more 
sensitive  than  humans  to  arsenic  (D004). 
mercury  (D009),  silver  (DOll),  lindane 
(D013),  methoxychlor  (D014).  and 
toxaphene  (D015).  Therefore,  to  the 
extent  that  these  wastes  are  released  to 
waterbodies,  aquatic  ecosystems  may 
be  at  some  risk  even  when  there  is  no 
human  health  risk. 

Another  way  to  look  at  the  potential 
for  ecological  effects  is  to  consider  the 
proximity  of  land  disposal  facilities  to 
waterbodies.  A  recent  Agency  study  on 
ecological  risks  showed  that  for  a 
sample  of  52  National  Priorities  List 
sites,  almost  90  percent  of  the  sites 
posed  a  threat  to  freshwater  ecosystems 
due  to  their  proximity  to  waterbodies.  * 
Wastes  removed  from  some  of  these 
sites  may  be  subject  to  the  treatment 
standards  proposed  in  this  rule.  Thus, 
the  proposed  rule  would  reduce 
ecological  risk  associated  with  any 
Third  Third  wastes  managed  at  these 
sites. 

3.  Costs 

The  proposed  rule  would  result  in  an 
annual  incremental  costs  of 
approximately  $259  million,  and  woidd 
affect  over  1400  facilities  in  17  industrial 
sectors.  Table  VI-5  stmimarizes  the 
estimated  incremental  costs  associated 
with  today's  rule  by  waste  type. 

As  expected  based  on  volumes,  the 
largest  incremental  cost  is  attributed  to 
the  management  of  characteristic 
wastes.  Although  the  listed  wastes  are  a 
small  volimie  and  have  the  lowest  total 
cost,  expensive  treatment  technologies 
such  as  incineration  result  in  a  much 
higher  cost  per  volume  treated. 
Conversely,  the  corrosive  wastes  and 
mixtures  with  corrosive  wastes  are  very 
inexpensive  to  neutralize,  resulting  in  a 
very  low  cost  per  volume  treated. 

Table  VI-6.— Third  Third  Rule  Vol- 
umes AND  Incremental  Cost  by 
Waste  Type 

(in  million  gallons  and  miHion  dollars  per  year] 


Table  VI-6.— Third  Third  Rule  Vol- 
umes AND  Incremental  Cost  by 
Waste  Type— Continued 


Vol- 
ume 

Cost 

S/Vd. 

Ignitable  (0001),  conoaiva 
(0002).     and     reactiva 
wastes  (OOOS) 

36 

141 
3 

$30.8 

lias 

18.4 

S0.66 

EP   toxic   wastes   (0004- 

0017)    

Listed  wastes.       ~       .     . 

a78 

6.13 

[in  miWon  gallons  and  miMon  dotvs  par  year) 

. 

Vol- 
ume 

IncwisntHI 

Com 

S/VoL 

k^ixtunn  of  wfi^^^  

135 
64 

33.7 
65.5 

0.25 

CBI  wastes     

102 

Total 

379 

258.9 

0.68 

Five  characteristic  wastes  contribute 
over  40  percent  of  the  incremental  cost 
of  the  rule  as  shown  in  Table  VI-7.  EP 
Toxic  wastes  for  chromium  (D007)  and 
lead  (D008)  are  the  two  single  wastes 
that  would  incur  the  most  incremental 
cost,  primarily  due  to  their  volumes.  By 
volume,  D007  and  D008  are  the  two 
largest  individual  wastes  addressed  by 
the  proposed  rule.  D007  wastes  are 
generally  treated  by  chromium  reduction 
in  combination  with  other  treatment 
steps  depending  on  their  characteristics. 

Similarly,  D008  wastes  would  be 
treated  by  several  different  techniques, 
primarily  involving  precipitation  and 
stabilization. 

Table  VI-7.— Wastes  Incurring  the 
Most  Incremental  Cost 


%ortoiai 

ina.  coat 


CBI  Wastes 

0007,  EP  toxic  for 

chromium — 

0006.  EP  toxic  tor  lead.. 
0004,  EP  toxic  for 

arsenic 

D001.  ignitable 

0003,  reactive 


2S 

14 
14 

6 
5 

4 


'  Summary  of  Ecoiogicol  Risks.  Asseaasoent 
Methods,  and  Risk  Management  Decision  in 
Superfund  and  RCRA  rEPA-230-03-8»-0«I)  June 
198a 


The  cost  of  treating  E)0Q2  corrosive 
wastes  attributed  to  the  proposed  rule 
may  be  overestimated  by  as  much  as  $8 
million  per  year  because  some  of  these 
wastes  may  be  treated  due  to  the 
California  List  Land  Disposal 
Restrictions  rule  (52  PR  25760).  That  rule 
established  a  performance  standard 
prohibiting  land  disposal  of  wastes  with 
a  pH  less  than  2,  while  the  proposed  rule 
would  establish  a  technology-based 
standard  of  neutralization.  The  Agency 
does  not  have  data  on  how  facilities  are 
meeting  the  California  List  standard. 
Rather  than  make  asstmiptions  about 
the  post-California  List  practices,  the 
Agency  chose  to  overestimate  costs  by 
attributing  the  entire  cost  of  neutralizing 
D002  acidic  wastes  to  this  proposed  n^. 

4.  Economic  Impacts 

Table  '/I-8  stimmarizes  the  cost  and 
economic  impact  of  the  proposed  rule. 
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Compliance  costs  are  the  tax-adjusted 
revenue  requirements  needed  to  fund 
the  incremental  costs  discussed  above. 
Significantly  affected  facilities  are  those 
who  either  need  to  increase  costs  by 
more  than  5  percent  or  their  compliance 
costs  exceed  5  percent  of  their  cash  from 
operations. 

Table  VI-8.— Summary  of  Economic 
Impact  by  Type  of  Faciuty 


Economic 
impact 

Type  of  faality 

Nkxicom- 

Com- 

Gener- 

Total 

merdal 

mercial 

ator 

Compli- 

ance 

cost 

(SMJII.) 

29 

230 

221 

•251 

Affected 

faoNties... 

72 

39 

1,389 

1,461 

Significant- 

ly 

affected... 

8 

HA 

554 

562 

Estimated 

closures.. 

2 

NA 

10 

12 

Affected 

Industry 

youps 

IS 

15 

17 

••23 

•  Total  tax-adjusted  compliance  cost  is  less  Itian 
ttie  sum  of  compiliance  cost  by  facility  type  because 
ttiere  are  noncommefcial  processes  at  commercial 
facilities. 

' '  Some  Industry  sectors  are  Included  under  more 
tfian  one  type  of  facility.  Therefore  the  sum  of  ttie 
ttvee  facility  types  is  more  ttian  the  total. 

The  economic  analysis  estimates  that 
the  effects  of  the  proposed  rule  would  be 
distributed  over  a  wide  range  of 
industries  rather  than  concentrated  in  a 
few.  Facilities  in  23  major  industrial 
groups  (two-digit  SIC)  are  affected  by 
the  proposed  rule.  Significantly  a^ected 
facilities  are  found  in  8  of  these 
industrial  groups.  The  two  groups  most 
affected  by  the  proposed  rule  are  SIC  34 
and  SIC  28.  with  168  and  64  significantly 
affected  generators,  respectively. 

The  analysis  estimates  that  12 
facilities  would  close  as  a  result  of  the 
proposed  rule.  By  comparison,  the  First 
Third  rule  was  estimated  to  result  in 
almost  200  closures. 

Generators  are  the  type  of  facility  that 
incurs  the  largest  economic  impact.  The 
analysis  estimates  that  88  percent  of  the 
compliance  cost  will  be  borne  by 
generators.  Also,  almost  40  percent  of 
the  affected  generators  will  be 
significantly  affected.  Of  the  12  potential 
closures  discussed  above.  10  are 
generators,  which  is  less  than  2  percent 
of  the  554  significantly  affected 
generators. 

The  TSDR  survey  identified  only  3 
small  businesses  that  currently  land 
dispose  Third  Third  waste.  None  of  the  3 
are  significantly  affected  under  the 
proposed  rule. 

For  the  Third  Thirds  Final  Rule  RIA. 
the  Agency  expects  the  results  of  the 


1988  "National  Survey  of  Hazardous 
Waste  Generators  and  Treatment. 
Storage,  and  Disposal  Facilities 
Regulated  under  RCRA"  to  be  available 
to  support  the  analysis.  Also,  a  plant- 
specific  analysis  for  generators  will  be 
considered  if  the  data  are  available  in 
time  for  the  analysis.  Additional  small 
businesses  possibly  affected  by  the  rule 
may  be  identified  at  that  time. 

B.  Regulatory  Flexibility  Analysis — 
Surface  Disposed  Wastes 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.,  whenever  an 
Agency  is  required  to  publish  a  notice  of 
rulemaking  for  a  proposed  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  Regulatory  Flexibility 
Analysis  (RFA)  that  describes  the  effect 
of  the  rule  on  small  entities  (i.e..  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  This 
analysis  is  unnecessary,  however,  if  the 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

EPA  evaluated  the  economic  effect  of 
the  proposed  rule  on  small  entities,  here 
defined  as  firms  employing  fewer  than 
50  persons.  Because  of  data  limitations, 
the  Agency  was  unable  to  include 
generators  of  large  quantities  of  Third 
Third  wastes.  The  small  business 
population  therefore  included  only  two 
groups:  all  noncommercial  TSDFs 
employing  fewer  than  50  persons  and  all 
small  quantity  generators  (SQGs)  that 
were  also  small  businesses.  As  a  result, 
the  effect  of  the  proposed  rule  on  small 
businesses  is  underestimated.  However, 
the  Agency  would  not  expect  the 
conclusions  of  the  small  business 
analysis  to  change  significantly  if  the 
generator  data  were  available. 

According  to  EPA's  guidelines  for 
conducting  an  RFA.  if  over  20  percent  of 
the  population  of  small  businesses, 
small  organizations,  or  small 
government  jurisdictions  is  likely  to 
experience  financial  distress  based  on 
the  costs  of  the  rule,  then  the  Agency  is 
required  to  consider  that  the  rule  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  and  to  perform 
a  formal  RFA.  EPA  has  examined  the 
proposed  rule's  potential  effects  on 
small  entities  as  required  by  the 
Regulatory  Flexibility  Act. 

The  economic  analysis  identified  only 
,six  small  businesses  potentially  affected 
by  the  proposed  rule.  None  of  these  six 
would  be  signiffcantly  affected.  The 
Administrator  therefore  certifies  that 
Part  268  will  not  have  significant 
economic  effects  on  a  substantial 
number  of  small  entities.  As  a  result  of 


this  finding,  the  Agency  has  not 
prepared  a  formal  RFA. 

C.  Regulatory  Impact  Analysis — 
Underground  Injected  Wastes 

The  Agency  has  completed  a  separate 
regulatory  impact  analysis  for 
underground  injected  wastes  affected  by 
today's  proposed  rule. 

Sixty-five  injection  facilities,  injecting 
approximately  6.5  billion  gallons  of 
Third  Third  wastes  annually,  will  be 
required  to  either  treat  wastes  or  file 
"no  migration"  petitions  as  outlined  in 
40  CFR  148.20  (See  53  FR  28118).  The 
addition  of  these  facilities  will 
contribute  substantially  to  compliance 
costs  already  incurred  by  injection  well 
owners  and  operators  managing 
hazardous  wastes  regulated  by  previous 
rulemaking. 

The  Agengy  analyzed  costs  and 
benefits  using  the  same  approach  and 
methodology  developed  in  the 
"Regulatory  Impact  Analysis  of  the 
Undergroimd  Injection  Control  Program: 
Proposed  Hazardous  Waste  Disposal 
Injection  Restrictions"  used  for  the  July 
26. 1988.  final  rule  (53  FR  28118)  and 
subsequent  rulemaking.  An  analysis 
was  performed  to  assess  the  economic 
effect  of  associated  copipliance  costs  for 
the  additional  volume  of  injected  wastes 
attributable  to  today's  proposed  rule. 
Total  compliance  costs  for  injected 
wastes  are  estimated  at  $54  million 
annually.  Alternative  treatment  costs 
are  estimated  at  $53.7  million  annually 
and  petition  costs  are  annualized  at  $0.3 
million. 

The  RIA  estimates  that  17  facilities 
will  eventually  treat  their  wastes,  and 
therefore  be  significantly  affected 
economically  by  today's  proposed  rule. 

The  benefits  outlined  in  the  RIA  are 
generally  defined  as  the  reduced  human 
health  risk  resulting  from  fewer 
instances  of  groundwater 
contamination.  Potential  health  risks 
fit)m  Class  I  hazardous  waste  injection 
wells  are  low,  except  in  a  few  isolated 
cases  depending  on  proximity  to  well 
location,  the  geologic  setting,  unplugged 
boreholes,  and  injection  well  grout  seal 
failure. 

D.  Regulatory  Flexibility  Analysis- 
Underground  Injection  Wastes 

The  economic  analysis  identified  only 
six  small  businesses  potentially  affected 
by  part  268  of  the  proposed  rule.  None  of 
these  six  would  be  significantly 
affected. 

Owners  and  operators  of  hazardous 
waste  injection  wells  are  generally 
major  chemical,  petrochemical,  and 
other  manufacturing  companies.  The 
Agency  is  not  aware  of  any  small 


Federal  Regtoter  /  Vol.  54,  No.  224  /  Wednesday,  November  22.  1989  /  Proposed  Rules         48507 


entities  of  injection  wells  that  would  be 
affected  by  part  148  of  today's  proposed 
rule. 

The  Administrator  therefore  certifies 
that  part  148  and  part  268  will  not  have 
significant  economic  effects  on  a 
substantial  number  of  small  entities.  As 
a  result  of  this  finding,  the  Agency  has 
not  prepared  a  formal  RFA. 

E.  Paperwork  Reduction  Act 

All  information  collection 

requirements  in  this  proposed  rule  were 
promulgated  in  previous  land  disposal 
restrictions  rulemakings  and  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  at  that  time.  Since  there 
are  no  new  information  collection 
requirements  being  promulgated  today, 
(including  those  for  the  Underground 
Injection  Control  Program)  an 
Information  Collection  Request  has  not 
been  prepared. 

F.  Review  of  Supporting  Documents 

The  primary  source  of  information  on 
current  land  disposal  practices  and 
industries  affected  by  this  rule  was 
EPA's  1988  "National  Survey  of 
Hazardous  Waste  Treatment,  Storage, 
Disposal,  and  Recycling  Facilities"  (the 
TSDR  Survey).  The  average  quantity  of 
waste  contributed  by  generator  facilities 
was  obtained  from  EPA's  "National 
Survey  of  Hazardous  Waste  Generators 
and  Treatment.  Storage,  and  Disposal 
Facilities  Regulated  under  RCRA  in 
1981"  (April  1984). 

Waste  stream  characterization  data 
and  engineering  costs  of  waste 
management  were  based  on  the 
following  EPA  documents: 

•  "Characterization  of  Waste  Streams 
Listed  in  40  CFR  part  261  Waste 
Profiles."  Vols.  I  and  II  (August  1985); 

•  "Characterization  of  Constituents 
from  Selected  Waste  Streams  Listed  in 
40  CFR  part  261,"  Vols.  I  and  U  (August 
1985); 

•  RCRA  background  and  listing 
documents  for  40  CFR  part  261; 

•  RCRA  Section  3007  industry  studies; 
.     •  "RCRA  Risk-Cost  Analysis  Model, 

Appendix  A:  Waste  Stream  Data  Base" 
(March  1984); 

•  Source  assessment  documents  for 
various  industries;  and 

•  "1986-1987  Survey  of  Selected  Firms 
in  the  Commercial  Hazardous  Waste 
Management  Industry:  Final  Report" 
(March  1988). 

Financial  information  for  the 
economic  impact  analysis  was  obtained 
from  tiie  1962  Census  of  Manufacturers 
and  1984  Annual  Survey  of 
Manufacturers.  Producer  price  indices 
were  used  to  restate  1984  dollars  in  1967 
terms.  For  the  final  rule  RIA,  the  Agency 


will  use  these  producer  price  indices  to 
restate  1984  dollars  in  1990  terms. 

VU.  List  of  Subjects  in  40  CFR  Part  148. 
281,  264, 285, 288,  and  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Environmental  protection. 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
waste,  Imports,  Indian  lands.  Insurant*, 
Intergovernmental  relations,  Labeling, 
Packaging  and  containers.  Penalties. 
Recycling.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
bonds.  Waste  treatment  and  disposal. 
Water  pollution  control,  Water  supply. 

Dated:  November  9, 1989. 
F.  Henry  Habicht. 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  Title  40,  Chapter  I,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Section  3004,  "  esource 
Conservation  and  Recovery  Act.  42  U.S.C. 
6901  et  seq. 

2.  Section  148.14  is  amended  by 
redesignating  paragraphs  (d),  (e),  (f),  and 
(g)  as  paragraphs  (e).  (f),  (g).  and  (i);  by 
revising  the  introductory  text  of  newly 
redesignated  paragraph  (i);  and  by 
adding  new  paragraphs  (d)  and  (h)  to 
read  as  follows: 

§148.14    W8*t«  tpecmc  prohiWtkNM— first 
ttiird  waste*. 


(d)  Effective  May  8, 1990,  the  wastes 
specified  in  40  CFR  261.31  as  EPA 
Hazardous  Waste  number  F006 
wastewaters  and  F019  wastewaters;  the 
wastes  specified  in  40  CFR  261.32  as 
K004,  KOOB.  K014  nonwastewaters.  K015 
nonwastewaters,  K017,  K021 
wastewaters.  K022  wastewaters.  KG31, 
K035.  K046  reactive  nonwastewaters 
and  all  wastewaters,  K060  wastewaters, 
K061  wastewaters.  K069  calcium  sulfate 
nonwastewaters  and  all  wastewaters. 
K073.  K083,  K084,  K085,  K086  all  but 
solvent  washes.  KlOl  high  arsenic 
nonwastewaters.  K102  high  arsenic 
nonwastewaters.  and  K106;  and  the 
wastes  specified  in  40  CFR  Part  281.33 
as  EPA  Hazardous  Waste  numbers  POOl. 
P004,  POOS.  POIO,  POll,  P012,  P015,  P016. 
P018.  P020,  P036.  P037,  P048,  P050.  P058. 
P059.  P068.  P069.  P070.  P081,  P082.  P084. 
P087,  P092.  P102,  P105,  P106,  Pllft  P115. 
P120.  P122,  P123.  U007.  U009.  UOia 
U012.  U016,  U018.  U019.  U022.  U029. 
U031.  U036.  U037.  U041.  U043.  U044. 


U046.  UOSa  U051.  U0S3.  U061.  U063, 
U064,  U066.  U067.  U074,  U077.  U078. 
U086.  U089.  U103.  Ul05.  U108.  U115. 
U122,  U124.  U129,  U130.  U133,  U134. 
U137.  U151.  U154,  U155,  U157.  U158, 
U159,  U171.  U177,  Uiaa  U185,  U188. 
U192,  U200.  U209.  U210.  U211.  U219. 
U220.  U226.  U227,  U228,  U237.  U238, 
U248,  and  U249  are  prohitMted  from 
underground  injection. 
•        •        •        *        • 

(h)  Effective  May  8, 1992,  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  numbers  K011 
wastewaters,  K013  wastewaters,  and 
K014  wastewaters  are  prohibited  from 
underground  injection. 

(i)  The  requirements  of  paragraphs  (a) 
through  (h)  of  this  section  do  not  apply: 

3.  Section  148.15  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (f);  by  revising  the 
introductory  text  of  newly  redesignated 
paragraph  (f);  and  by  adding  adding  new 
paragraph  (d)  to  read  as  follows: 

§  1 48. 1 5    Wast*  specific  protiibmons— 
sscond  Ittird  wastes. 


(d)  Effective  May  8, 1990.  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  numbers  K025 
wastewaters,  K029  wastewaters.  K041, 
K042.  K095  wastewaters,  K096 
wastewaters,  K097.  K098,  and  K105;  and 
the  wastes  specified  in  40  CFR  261.33  as 
P002,  P003.  P007.  POOS.  P014.  P028,  P027. 
P049.  P054.  P057.  P060,  P066.  P067,  P072. 
P107,  P112.  P113.  P114,  U002,  U003,  U005. 
U008.  UOll,  U014,  U015,  U020.  U021, 
U023.  U025.  U026.  U032.  U035.  U047, 
U049.  U057,  U059.  U060.  U062,  U070. 
U073.  U08a  U083,  U092,  U093.  U094, 
U095,  U097.  U098.  U099,  UlOl.  Ul06. 
U109.  UllO.  mil.  U114.  U116.  U119, 
U127,  U128.  U131.  U135,  U138,  U140, 
U142,  U143,  U144,  U146,  U147,  U149. 
U150,  U161,  U162,  U163,  Ul64.  U165. 
U168.  U169.  U170.  U172,  U173,  U174, 
U176.  U178.  U179.  U189.  U193,  U196, 
U203,  U205,  U206,  U208,  U213,  U214. 
U215.  U216.  U217.  U218.  U239.  U244  are 
prohibited  from  underground  injection. 

•  •        t        •        • 

(f)  The  requirements  of  paragraphs  (a) 
through  (f)  of  this  section  do  not  apply: 

•  •        •        •        • 

4.  Section  148.16  is  amended  by 

redesignating  paragraph  (c)  as 
paragraph  (g);  by  revising  die 
introductory  text  of  newly  redesignated 
paragraph  (g);  and  by  adding  new 
paragraphs  (c).  (d).  (e).  and  (f)  to  read  as 
follows: 
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S14S.16    Wast*  specific  proMbHiofW— 
third  ttiird  wastes. 

***** 

(c)  Effective  May  8. 1990,  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  numbers  K002,  K003. 
K005  wastewaters,  K006,  K007 
wastewaters,  K023,  K026,  K032,  K033. 
K034.  K093,  K094  and  KlOO  wastewaters; 
the  wastes  specified  in  40  CFR  261.33  as 
P006.  P009,  P017,  P022,  P023,  P024,  P028, 
P031,  P033,  P034.  P038,  P042.  P045,  P046, 
P047.  P051,  P056.  P064,  P065,  P073,  P075, 
P076,  P077.  P078,  P088.  P093,  P095.  P096. 
P099,  PlOl,  P103,  P109,  P118,  P118.  P119, 
UOOl,  U004,  U006,  U017,  U024,  U027. 
U030,  U033,  U034.  U038.  U039,  U042.     . 
U045.  U048,  U052.  U055.  U056,  U068. 
U071.  U072.  U075,  U076,  U079,  U081, 
U082.  U084,  U085,  U087.  U088.  U090. 
U091.  U096.  U112,  U113.  U117.  U118. 
U120.  U121.  U123.  U125.  U126.  U132. 
U136,  U139,  U141.  U145.  U148.  U152. 
U153,  U156,  U160.  U166,  Ul67,  U181, 
U182.  U183,  U184,  U186,  U187,  Ul91. 
U194.  U197,  U201,  U202.  U204.  U207, 
U222,  U225,  U234,  U236,  U240,  U243.  and 
U247;  and  the  wastes  identified  in  40 
CFR  261.23  or  261.24  as  hazardous  based 
on  a  characteristic  alone,  designated  as 
DOOl,  D002  (nonwastewaters),  D003 
(nonwastewaters),  D004,  D005,  D006, 
D007  (nonwastewaters),  D008,  DOlO, 
Don,  D012,  D013,  D014,  D015.  D016.  and 
D017  are  prohibited  from  underground 
injection. 

(d)  Effective  May  8, 1992,  the  wastes 
identified  in  40  CFR  261.23  or  261.24  as 
hazardous  based  on  a  characteristic 
alone,  designated  as  D002  wastewaters, 
D003  wastewaters,  D007  wastewaters, 
and  D009  nonwastewaters  are 
prohibited  from  underground  injection. 

(e)  Effective  May  8, 1992,  multi-source 
leachate  that  is  derived  from  disposal  of 
any  listed  waste  and  leachate  that 
exhibits  a  characteristic  of  hazardous 
waste  is  prohibited  from  underground 
injection. 

(f)  Effective  May  8, 1990.  mixed 
radioactive/hazardous  waste  in  40  CFR 
268.10,  268.11,  and  268.12,  that  are  mixed 
radioactive  and  hazardous  wastes,  are 
prohibited  from  underground  injection. 

(g)  The  requirements  of  paragraphs  (a) 
through  (f)  of  this  section  do  not  apply: 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTES 

I.  In  Part  281: 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority.  42  U.S.C.  6905, 6912(a),  6921. 
6922.  and  693B. 


Subpart  A— General 

§261.2    [Amended] 

2.  Section  261.2(b)  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows: 


(b)  *  •  • 

(4)  Residues  from  spills  of  commercial 
chemical  products  (as  defined  in 
i  261.33(d))  that  are  not  legitimately 
recycled  in  accordance  with  §  261.2(e) 
within  90  days  of  the  date  of  the  spill. 
Such  residues  that  are  legitimately 
recycled  in  accordance  with  S  261.2(e) 
after  90  days  of  the  date  of  the  spill  will 
cease  to  be  solid  wastes  when  recycled. 

3.  Table  1  in  5  261.2(c)  is  revised  by 
adding  a  hne  at  the  end  to  read  as 
follows: 


Residues  from  sprits  ol  commercial 
chemical  products  as  dMCtibad  al 
40  CFR  261  .(2MbH4) (*) 


(•)    n    o 


4.  The  introductory  text  and 
paragraph  (c)  of  S  261.33  are  revised  to 
read  as  follows  (the  comment  paragraph 
remains): 

§  26 1 .33    Discarded  commercial  chemical 
products,  off-speciflcation  species, 
container  residues,  and  spill  residues 
tttereof. 

The  following  materials  or  items  are 
hazardous  wastes  if  and  when  they  are 
discarded  or  intended  to  be  discarded 
as  described  in  §  261.2(a)(2)(i).  when 
they  are  mixed  with  waste  oil  or  used  oil 
or  other  material  and  applied  to  the  land 
for  dust  suppression  or  road  treatment, 
when  they  are  otherwise  applied  to  the 
land  or  are  contained  in  products  that 
are  applied  to  the  land  in  lieu  of  their 
original  intended  use  or  when,  in  lieu  of 
their  original  intended  use.  they  are 
produced  for  use  as  (or  as  a  component 
of)  a  fuel,  distributed  for  use  as  a  fuel,  or 
burned  as  a  fuel,  or  when  they  are 
residues  described  in  §  261.33(d)  and  are 
not  recycled  in  accordance  with 
i  261.2(e)  within  90  days  of  the  initial 
spill  event. 
***** 

(c)  Any  residue  remaining  in  a 
container  or  inner  liner  removed  from  a 
container  that  has  held  any  commercial 
chemical  product  or  manufacturing 
chemical  intermediate  having  the 
generic  name  listed  in  paragraph  (e)  or 
(f)  of  this  section,  unless  the  container  is 
empty  as  defined  in  {  261.7(b)(3)  of  the 
chapter. 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE  AND  DISPOSAL  FACILITIES 

I.  In  Part  264: 

1.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6924,  and 
6925. 

Subpart  B— General  Facility  Standards 

2.  The  comment  following  paragraph 
(a)(2)  of  §  264.13  is  revised  to  read  as 
follows: 

§  264.13    General  waste  analysis. 

(aKD  *  •  • 
(2)  •  •  • 

[Comment-  For  example,  the  facility's  records 
of  analysis  performed  on  the  waste  before  the 
effective  date  of  these  regulations,  or  studies 
conducted  on  hazardous  waste  generated 
from  processes  similar  to  that  which 
generated  the  waste  to  be  managed  at  the 
facility,  may  be  included  in  the  data  base 
required  to  comply  with  paragraph  (a)(1)  of 
this  section.  The  owner  or  operator  of  an  off- 
site  facility  may  arrange  for  the  generator  of 
the  hazardous  waste  to  supply  part  or  all  of 
the  information  required  by  paragraph  (a)(1) 
of  this  section.  For  purposes  of  compliance 
with  Part  288,  however,  the  generator  may 
supply  such  information  only  if  EPA  has 
specifically  authorized  the  generator  to  do  so 
in  approving  the  waste  analysis  plan.  If  the 
generator  does  not  supply  the  information, 
and  the  owner  or  operator  chooses  to  accept 
a  hazardous  waste,  the  owner  or  operator  is 
responsible  for  obtaining  the  information 
required  to  comply  with  this  section.) 


Subpart  K— Surface  Impoundments 

3.  The  introductory  text  of  §  264.229  is 
revised  to  read  as  follows: 

§  264.229    Special  requirements  for 
Hinitabie  or  reactive  waste. 

Ignitable  or  reactive  waste  must  not 
be  placed  in  a  surface  impoundment, 
unless  the  waste  or  impoundment 
satisfies  all  requirements  of  part  268. 
and: 


Subpart  L— Waste  Piles 

4.  The  introductory  text  of  §  264.256  is 
revised  to  read  as  follows: 

§  264.256    Special  requirements  for 
ignitabie  or  reactive  waste. 

Ignitable  or  reactive  waste  must  not 
be  placed  in  a  waste  pile  unless  the 
waste  or  waste  pile  satisfies  all 
requirements  of  part  268.  and: 
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Subpart  M— Land  Treatment 

5.  The  introductory  text  of  §  264.281  is 
revised  to  read  as  follows: 

S  264.281    Special  requirements  for 
ignitable  or  reactive  waste. 

The  owner  or  operator  must  not  apply 
ignitable  or  reactive  waste  to  the 
treatment  zone  unless  the  waste  or  the 
treatment  zone  meets  all  applicable 
requirements  of  part  268.  and: 


Subpart  N— LandfHIs 

6.  The  introductory  text  of  paragraph 

(a)  of  S  264.312  is  revised  to  read  as 
follows: 

264.3 1 2    Special  requirements  for  ignitable 
or  reactive  waste. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  and  in  §  264.316. 
ignitable  or  reactive  waste  must  not  be 
placed  in  a  landfill,  unless  the  waste  or 
landfill  meets  all  applicable 
requirements  of  part  266  and: 

•        •        *        *        i 

7.  In  9  284.316.  paragraph  (f)  is  added 
to  read  as  follows: 

S  264.316    Disposal  of  small  containers  of 
Itazardous  waste  In  overpacked  drums  (lab 
padu). 

(f)  Hazardous  waste  in  the  inside 
containers  meets  the  applicable 
treatment  standards  under  §  §  268.41  and 
268.43.  [Lab  packs  which  contain" only 
waste  codes  listed  in  Appendix  IV  to 
part  268  may  be  incinerated  according  to 
the  provisions  of  S  268.42.  The  residuals 
from  such  incineration  are  no  longer 
prohibited  from  land  disposal.  Lab 
packs  which  contain  only  waste  codes 
listed  in  Appendix  V  to  part  268  may  be 
stabilized  according  to  the  provisions  of 
S  268.42.  The  residuals  from  such 
stabilization  are  no  longer  prohibited 
from  land  disposal.] 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE  AND 
DISPOSAL  FACILITIES 

I.  In  part  265: 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912(a).  6924. 
6925.  and  6035. 

Subpart  B— General  Facility  Standards 

.    2.  The  comment  at  the  end  of 
paragraph  (a)  of  S  265.13  is  revised  to 
read  as  follows: 


§  265.13    General  waste  analysis. 

(a)(1)  •  •  • 
(2)  *  *  • 

(Comment:  For  example,  the  facility's  records 
of  analysis  performed  on  the  waste  before  the 
effective  date  of  these  regulations,  or  studies 
conducted  on  hazardous  waste  generated 
from  processes  similar  to  that  which 
generated  the  waste  to  t>e  managed  at  the 
facility,  may  be  included  in  the  data  base 
required  to  comply  with  paragraph  (a)(1)  of 
this  section.) 


Subpart  K— Surface  Impoundments 

3.  The  introductory  text  of  §  265.229  is 
revised  to  read  as  follows: 

§  265.229    Special  requirements  for 
Ignitable  or  reactive  waste. 

Ignitable  or  reactive  waste  must  not 
be  placed  in  a  surface  impoundment, 
unless  the  waste  or  impoundment 
satisfies  all  requirements  of  part  268. 
and: 


Subpart  L— Waste  Piles 

4.  The  introductory  text  of  §  265.256  is 
revised  to  read  as  follows: 

§  265.256    Special  requirements  for 
Ignitable  or  reactive  waste. 

Ignitable  or  reactive  waste  must  not 
be  placed  in  a  waste  pile  unless  the 
waste  or  waste  pile  satisfies  all 
requirements  of  part  268.  and: 


Subpart  M— Land  Treatment 

5.  The  introductory  text  of  S  265.281  is 
revised  to  read  as  follows: 

§  265.281    Special  requiremenU  for 
Ignitable  or  reactive  waste. 

The  owner  or  operator  must  not  apply 
ignitable  or  reactive  waste  to  the 
treatment  zone  unless  the  waste  or  the 
treatment  zone  meets  all  applicable 
requirements  of  part  268,  and: 


Subpart  N— Landfills 

6.  The  introductory  text  of  §  265.312  is 
revised  to  read  as  follows: 

S  265.312    Special  requirements  for 
Ignitabie  or  reactive  waste. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  and  in  S  265.316. 
ignitable  or  reactive  waste  must  not  be 
placed  in  a  landfill,  unless  the  waste  or 
landfill  meets  all  applicable 
requirements  of  part  268,  and: 
***** 

7.  In  section  265.316,  paragraph  (f)  is 
added  to  read  as  follows: 


S  265.316    Disposal  of  small  containers  of 
hazardous  waste  In  overpacked  drums  (lab 
packs). 
***** 

(f)  Hazardous  waste  in  the  inside 
containers  meets  the  applicable 
treatment  standards  under  §§  268.41  and 
268.43.  [Lab  packs  which  contain  only 
waste  codes  listed  in  Appendix  IV  to 
part  268  may  be  incinerated  according  to 
the  provisions  of  §  268.42.  The  residuals 
from  such  incineration  are  no  longer 
prohibited  from  land  disposal.  Lab 
packs  which  contain  only  waste  codes 
listed  in  Appendix  V  to  part  268  may  be 
stabilized  according  to  the  provisions  of 
§  268.42.  The  residuals  from  such 
stabilization  are  no  longer  prohibited 
from  land  disposal.] 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

L  In  part  268: 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921.  and 
6924. 

Subpart  A— General 

2.  In  §  268.7,  paragraphs  (a)  (7).  (8), 
and  (9)  are  added,  and  paragraphs  (b) 
introductory  text  and  (c)(2)  are  revised 
to  read  as  follows: 

S  266.7    Waste  analysis  and  recordkeeping. 

(a)  •  *  * 

(7)  If  a  generator  is  managing  a  lab 
pack  which  contains  only  organic 
hazardous  wastes  specified  in  Appendix 
IV  of  this  part,  with  each  shipment  of 
waste  the  generator  must  certify  that  the 
lab  pack  contains  only  the  waste  codes 
identified  in  Appendix  IV.  The  generator 
must  also  comply  with  the  requirements 
in  (a)(1).  (b)(2)  and  (c)  of  this  section. 

(i)  The  certification  must  be  signed  by 
an  authorized  representative  and  must 
state  the  following: 

I  certify  under  penalty  of  law  that  to 
support  this  cerlincation  I  personally  have 
examined  and  am  familiar  with  the  waste 
through  analysis  and  testing  or  through 
knowledge  of  the  waste,  and  that  the  lab 
pack  contains  only  waste  codes  specified  in 
Appendix  IV  to  part  26a  I  am  aware  that 
there  are  significant  penalties  for  submitting 
a  false  certification,  including  the  possibility 
of  fine  or  imprisonment. 

(8)  If  a  generator  is  managing  a  lab 
pack  that  contains  only  the  constituents 
identified  in  Appendix  V  to  this  part,  the 
generator  must  certify  that  the  lab  pack 
contains  only  constituents  identified  in 
Appendix  V.  The  generator  must  also 
comply  with  the  requirements  in  (a)(1). 
(b)(2)  and  (c)  of  this  section. 
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(i)  The  certification  must  be  signed  by 
an  authorized  representative  and  must 
state  the  following: 

I  certify  under  penalty  of  law  that  to 
support  this  certification  I  personally  have 
examined  and  am  familiar  with  the  waste 
through  analysis  and  testing  or  through 
knowledge  of  the  waste,  and  that  the  lab 
pack  contains  only  those  constituents 
specified  in  Appendix  V  to  part  268. 1  am 
aware  that  there  are  significant  penalties  for 
submitting  a  faiite  crmncation.  including  the 
possibility  of  fine  or  imprisonment. 

(9)  Small  quantity  generators  with 
tolling  agreements  pursuant  to  40  CFR 
262.20(e)  must  comply  with  the 
applicable  notification  and  certification 
requirements  of  paragraph  (a)  of  this 
section  for  the  initial  shipment  of  the 
waste  subject  to  the  agreement.  Such 
generators  must  retain  on-site  a  copy  of 
such  notification  and  certification, 
together  with  the  tolling  agreement,  for 
at  least  five  years  from  the  date  of  the 
original  shipment.  The  five  year  record 
retention  period  is  automatically 
extended  during  the  course  of  any 
unresolved  enforcement  action 
regarding  the  regulated  activity  or  as 
requested  by  the  Administrator. 

(b)  The  frequency  with  which 
treatment  facilities  must  test  their  waste 
will  be  determined  by  the  Regional 
Administrator  or  his  designate,  and  will 
be  based  on  the  criteria  included  in 

§§  264.13  or  265.13,  and  will  be  specified 
in  the  facility's  waste  analysis  plan  as 
required  by  §  264.13  or  §  265.13. 

(c)  *  •  * 

(2)  Test  the  waste,  or  an  extract  of  the 
waste  or  treatment  residue  developed 
using  the  test  method  described  in 
Appendix  I  of  this  part  or  using  any 
methods  required  by  generators  under 
§  268.32  of  this  part,  to  assure  that  the 
wastes  or  treatment  residues  are  in 
compliance  with  the  applicable 
treatment  standards  set  forth  in  subpart 
D  of  this  part  and  all  applicable 
prohibitions  set  forth  in  §  268.32  of  this 
part  or  in  RCRA  section  3004(d).  The 
frequency  with  which  disposal  facilities 
must  test  their  waste  will  be  determined 
by  the  Regional  Administrator  or  his 
designate,  and  will  be  based  on  the 
criteria  included  in  S  264.13  or  S  265.13. 
and  will  be  specified  in  the  facility's 
waste  analysis  plan  as  required  by 
S  264.13  or  §  265.13. 
«        *        *        *        « 

3.  Section  268.9  is  added  to  read  as 
follows: 

§  266.9    Special  rules  regarding  waste* 
that  exttlbtt  a  ctwracteHstic. 

(a)  The  initial  generator  must 
determine  each  waste  code  applicable 
to  the  waste  in  order  to  determine  the 


applicable  treatment  standards  under 
subpart  D.  For  purposes  of  part  268. 
waste  will  carry  a  waste  code 
designation  for  any  listing  under  part 
261  subpart  D.  where  appropriate,  and 
also  one  or  more  waste  code 
designations  under  part  261  subpart  C, 
where  the  waste  exhibits  the  relevant 
characteristic. 

(b)  Where  a  prohibited  waste  is  both 
listed  under  part  261  subpart  D  and 
exhibits  a  characteristic  under  part  261 
subpart  C.  the  treatment  standard  for 
the  waste  code  listed  in  part  261  subpart 
D  will  operate  in  lieu  of  the  standard  for 
the  waste  code  under  part  261  subpart 
C.  provided  that  the  treatment  standard 
for  the  listed  waste  covers  the 
constituent  that  causes  the  waste  to 
exhibit  the  characteristic.  Otherwise,  the 
waste  must  meet  the  treatment 
standards  for  all  applicable  waste 
codes. 

(c)  In  addition  to  any  applicable 
standards  determined  from  the  initial 
point  of  generation,  no  prohibited  waste 
which  exhibits  a  characteristic  under 
part  261  subpart  C  may  be  land  disposed 
unless  the  treatment  level  under  part  268 
is  higher  than  the  relevant  level  in  part 
261  subpart  C  and  the  waste  meets  the 
part  268  level. 

Subpart  C— Prohibitions  on  Land 
Disposal 

4.  Section  268.35  is  added  to  read  as 
follows: 

§  268.35    Waste  specific  prohibitions-third 
third  wastes. 

(a)  Effective  May  8. 1990.  the 
following  wastes  specified  in  40  CFR 
261.31  as  EPA  Hazardous  Waste  Nos. 
F006  (wastewaters)  F0i9  (wastewaters); 
the  wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  Nos.  K002;  K003; 
K004  (wastewaters);  K005 
(wastewaters);  K006:  K008 
(wastewaters):  KOll  (wastewaters); 
K013  (wastewaters);  K014 
(wastewaters);  K017;  K021 
(wastewaters);  K022  (wastewaters); 
K025  (wastewaters);  K026;  K029 
(wastewaters);  K031  (wastewaters); 
K032;  K033;  K034;  K035;  K041;  K042; 
K046  (wastewaters);  K060 
(wastewaters);  K061  (wastewaters); 
K069  (wastewaters):  K071 
(wastewaters);  K073;  K083 
(wastewaters);  K084  (wastewaters); 
K085;  K095  (wastewaters);  K096 
(wastewaters);  K097;  K098;  KlOO 
(wastewaters);  KlOl  (wastewaters); 
K102  (wastewaters);  K105;  K106 
(wastewaters):  Kill:  and  K112;  the 
wastes  specified  in  40  CFR  261.33(e)  as 
EPA  Hazardous  Waste  Nos.  POOl;  P002; 
P003;  P004;  POOS:  P006;  P007;  P008;  P009; 
POlO  (wastewaters);  POll  (wastewaters); 


P012  (wastewaters);  P014;  P015 
(wastewaters):  P016:  P017:  P018; 
(wastewaters);  P019  (wastewaters); 
P020:  P022;  P023;  P024;  P026:  P027;  P028: 
P031;  P033;  P034;  P036  (wastewaters); 
P037:  P038  (wastewaters);  P042;  P045; 
P046;  P047;  P048;  P049;  P050;  P051;  P054; 
P056;  P057;  P058;  P059;  P060:  P064:  P065 
(wastewaters);  P066;  P067;  P068:  P069: 
P070;  P072;  P073  (wastewaters):  P075; 
P076;  P077;  P078;  P081:  P082;  P084:  P087 
(wastewaters);  P088;  P092 
(wastewaters);  P093;  P095;  P096;  PlOl; 
P102  P103  (wastewaters):  P105;  P107; 
P108:  PI 09:  PllO;  P112;  P113;  P114 
(wastewaters);  P115;  P116;  P118;  P119; 
P120;  P122;  and  P123;  and  the  wastes 
specified  in  40  CFR  261.33(f)  as  EPA 
Hazardous  Waste  Nos.  UOOl:  U002; 
U003;  U004;  U005;  U006;  U007;  U008; 
U009;  UOIO;  UOll;  U012;  U014;  U015; 
U016;  U017;  U018;  U019;  U020;  U021:  ' 
U022;  U023;  U024;  U025;  U026;  U027: 
U029;  U030;  U031:  U032;  U033:  U034; 
U035;  U036;  U037:  U038;  U039;  U041; 
U042;  U043;  U044;  U045;  U046;  U047; 
U048;  U049;  U050;  U051;  U052;  U053: 
U055;  U056;  U057:  U059;  U060;  U061; 
U062;  U063:  U064;  U066;  U067:  U068; 
U070;  U071;  U072;  U073;  U074;  U075; 
U076;  U077;  U078;  U079.  U080;  U081; 
U082;  U083;  U084;  U085;  U086;  U089; 
U090;  U091;  U092;  U093;  U094;  U095; 
U096;  U097:  U098;  U099;  UlOl;  U103: 
U105;  U106;  U108:  U109:  UllO;  Ulll; 
U112;  U113;  U114;  U115;  U116;  U117; 
U118;  U119;  U120  (wastewaters);  U121; 
U122;  U123;  U124;  U125:  U126;  U127; 
U128;  U129;  U130;  U131;  U132;  U133; 
U134;  U135;  U136  (wastewaters);  U137: 
U138;  U139;  U140;  U141;  U142;  U143; 
U144;  U145:  U146:  Ul47;  U148;  U149; 
U150;  U151  (wastewaters);  U152;  U153: 
U154;  U155;  U156;  U157;  U158;  U159: 
U160;  U161;  U162:  U163;  U154;  U165; 
U166;  U167;  U168;  U189;  U170;  UlTl; 
U172;  U173;  U174;  U176:  U177;  U178; 
U179;  U180;  U181;  U182;  U183;  U184; 
U185;  U186;  U187;  U188;  U189;  UlOl; 
U192;  U193:  U194;  U196;  U197:  U200; 
U201;  U202;  U203;  U204  (wastewaters); 
U205  (wastewaters);  U206;  U207;  U208; 
U209;  U210;  U211;  U213;  U214;  U215; 
U216;  U217;  U218;  U219;  U220;  U222: 
U225;  U226;  U227;  U228;  U234:  U236; 
U237;  U238:  U239;  U240;  U243;  U244;     , 
U246;  U247;  U248:  U249;  and  the 
following  wastes  identified  as 
hazardous  based  on  a  characteristic 
alone:  DOOl  (other  than  combusted 
sludge/solids)  D002,  D003,  D004 
(wastewaters).  D005.  D006 
(wastewaters);  D007.  D008,  D009 
(wastewater).  DOlO  (wastewaters).  DOll. 
D012,  D013,  D014.  D015,  D016.  and  D017 
are  prohibited  from  land  disposal. 
(b)  Effective  August  8, 1990.  the 
following  constituents  contained  in 
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wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  Nos.  K048 
(nonwastewaters);  K049 
(nonwastewaters);  K050 
(nonwastewaters):  K051 
(nonwastewaters);  and  K052 
(nonwastewaters)  are  prohibited  from 
land  disposal:  benzo(a)pyrene;  ortho- 
cresols;  para-cresols;  di-n-butyl 
phthalate:  and  phenol. 

(c)  Effective  May  8. 1991.  the  following 
constituent  contained  in  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  Nos.  K048 
(wastewaters):  K049  (wastewaters); 
K050  (wastewaters);  K051 
(wastewaters);  and  K052  (wastewaters) 
is  prohibited  from  land  disposal: 
cyanide. 

(d)  Effective  May  8, 1991.  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  Nos.  K048 
(nonwastewaters);  K049 
(nonwastewaters):  K050 
(nonwastewaters);  K051 
(nonwastewaters);  and  K052 
(nonwastewaters)  are  prohibited  from 
land  disposal,  except  as  provided  in 
paragraph  (b)  of  this  section. 

(e)  Effective  May  8. 1992,  the  following 
waste  specified  in  40  CFR  261.31  as  EPA 
Hazardous  Waste  Nos.  F019 
(nonwastewaters);  the  wastes  specified 
in  40  CFR  261.32  as  EPA  Hazardous 
Waste  Nos.  K031  (nonwastewaters); 
K071  (nonwastewaters);  K084 
(nonwastewaters);  KlOl 
(nonwastewaters);  K102 
(nonwastewaters);  K106 
(nonwastewaters):  the  wastes  specified 
in  40  CFR  261.33(e)  as  EPA  Hazardous 
Waste  Nos.  POlO  (nonwastewaters); 
Poll  (nonwastewaters);  P012 
(nonwastewaters);  P015 
(nonwastewaters);  P019 
(nonwastewaters);  P036 
(nonwastewaters);  P038 
(nonwastewaters);  P065 
(nonwastewaters);  P073 
(nonwastewaters):  P087 
(nonwastewaters);  P092 
(nonwastewaters);  P103 
(nonwastewaters);  P114 
(nonwastewaters);  the  wastes  specified 
in  40  CFR  261.33(f)  as  EPA  Hazardous 
Waste  Nos.  U136  (nonwastewaters); 
U151  (nonwastewaters);  U204 
(nonwastewaters);  and  U205 
(nonwastewaters):  and  the  following 
wastes  identified  as  hazardous  based  on 
a  characteristic  alone:  DOOl 
(nonatomizable  sludge/sohds);  D004 
(nonwastewaters);  D006 
(nonwastewaters);  D009 
(nonwastewaters);  and  DOlO 
(nonwastewaters)  are  prohibited  from 
land  disposal. 

(f)  Effective  May  8, 1992.  multi-source 
leachate  nonwastewaters  in  the  form  of 


non-atomizable  sludges  and  solids  that 
are  derived  from  disposal  of  any  listed 
waste  and  leachate  that  exhibits  a 
characteristic  of  hazardous  waste  is 
prohibited  from  land  disposal. 

(g)  Effective  May  8, 1992.  hazardous 
wastes  listed  in  40  CFR  268.10.  268.11. 
and  268.12  that  are  mixed  radioactive/ 
hazardous  wastes  are  prohibited  from 
land  disposal. 

(h)  Effective  May  8. 1992,  the  wastes 
specified  in  this  section  having  a 
treatment  standard  in  subpart  D  of  this 
part  based  on  incineration,  mercury 
retorting,  vitrification,  or  wet-air 
oxidation  and  which  are  contaminated 
soil  and  debris  are  prohibited  from  land 
disposal. 

(i)  Between  May  8, 1990  and  August  8, 

1990,  wastes  included  in  paragraph  (b) 
of  this  section  may  be  disposed  of  in  a 
landfill  or  surface  impoundment  only  if 
such  unit  is  in  compliance  with  the 
requirements  specified  in  §  268.5(h)(2). 

(j)  Between  May  8, 1990  and  May  a 

1991,  wastes  included  in  paragraphs  (c) 
and  (d)  of  this  section  may  be  disposed 
of  in  a  landfill  or  surface  impoundment 
only  if  such  unit  is  in  compliance  with 
the  requirements  specified  in 

§  268.5(h)(2). 
(k)  Between  May  8. 1990,  and  May  8, 

1992,  wastes  included  in  paragraphs  (e), 
(f).  (g),  and  (h)  of  this  section  may  be 
disposed  of  in  a  landfill  or  surface 
impoundment  only  if  such  unit  is  in 
compliance  with  die  requirements 
specified  in  9  268.5(h)(2). 

(1)  The  requirements  of  paragraphs  (a), 
and  (b)  of  this  section  do  not  apply  if: 

(1)  The  wastes  meet  the  applicable 
standards  specified  in  subpart  D  of  this 
part;  or 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.8.  with  respect 
to  those  wastes  and  units  covered  by 
the  petition. 

(m)  To  determine  whether  a 
hazardous  waste  listed  in  §S  268.10. 
268.11.  and  268.12  exceeds  the 
applicable  treatment  standards 
specified  in  SS  268.41  and  268.43,  the 
initial  generator  must  test  a 
representative  sample  of  the  waste 
extract  or  the  entire  waste,  depending 
on  whether  the  treatment  standards  are 
expressed  as  concentrations  in  the 
waste  extract  or  the  waste,  or  the 
generator  may  use  knowledge  of  the 
waste.  If  the  waste  contains  constituents 
in  excess  of  the  applicable  subpart  D 
levels,  the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  part 
268  are  applicable,  except  as  otherwise 
specified. 


Subpart  D— Treatment  Standards 

5.  In  S  268.41,  Table  CCWE  is 
amended  by  adding  the  following 
subtables  to  Table  CCWE  in 
alphabetical /numerical  order  by  EPA 
Hazardous  Waste  Number: 

§  266.41    Treatment  standards  expressed 
as  concentrations  In  waste  extract 

(a)  *  •  * 

Table  CCWE— Constituent 
Concentrations  in  Waste  Extract 


0004  nonwastewaters  (ttased  oo  EP 
leactiate): 
Arsenic — 

0006  nonwastewaters: 

Cadmium .-r. 

0007  nonwastewaters 

Q>rofnium  (Total) 

D008    nonwastewaters:    Low    Lead 

Subcategory— less      than      2.5% 

Lead: 

Lead ~ 

D009  nonwastewaters:  lu)w  Mercury 

Subcategory— less  ttian  16  mg/kQ 

Hg: 

Mercury 

0010  nonwastewaters  (iMsed  on  EP 
leachate): 

Selenium _.. 

001 1  nonwastewaters: 
Silver 

F019  nonwastewaters: 

Chromium  (TotaO 
F024     nonwastewaters    (See    also 

Table  CCW  m  266.43): 

C;hroinium  (Total) 

Lead 

Nickel  ....„ 

K001     nonwastewaters    (i 

Table  CCW  in  268.43): 

t.ead 

K002  nonwastewaters: 

Chromium  (Total) — 

Lead ~ 

K003  nonwastewaters: 

Chromium  (Total) — 

Lead 

K004  nonwastewaters: 

Chromium  (Total) — 

Lead 

K005  nonwastewaters: 

Chromium  (TotaO 

Lead , 

K006  (anhydrous)  nonwastewaters: 

Chromium  (Total) ..' 

Lead 

K006  (hydrated)  nonwastewaters: 

Chromium  (Total) — 

K007  norrwastewaters: 

Chromium  (Total) ~ 

Lead 

K006  nonwastewaters: 

CfHomium  (Total) -. 

Lead - 

KOI  5    nonwastewaters    (see    also 

Table  CCW  in  268.43): 

Chromium  (Total) - - 

Nickel 

K021  nonwastewaters  (based  on  EP 

leachate)  (see  also  Table  CCW  in 

268.43): 

Antimony 


Concantra- 
tton  On  mg/l) 


56 

U 

.094 

.51 

.025 

56 
.072 
52 


.073 
.021 
.068 


.51 

.094 
.37 

.094 
.37 

.094 
.37 

.094 
.37 

094 
.37 

52 

094 
.37 

.094 
.37 


1.7 
.046 


.23 


4fl^ 
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Table  CX^E— Constituent  Concen- 
trations IN  Waste  Extract— Contin- 
ued 


K028    nonwMtewatera    (see    also 

Table  COW  in  268.43): 

Chromium  (Total) - 

Lead : 

Nickel 

K031  nomvaatewaten  (based  on  EP 

leachate): 

Arsenic 

K046  nonwastewaters: 

Lead 

K069  nonwastewaters;  Calcium  Sul- 
fate Subcategory: 

Cadmium 

Lead 

K071  nonwastewaters:  Low  Merojry 

Subcategory— less  ttian  16  mg/kg 

Hg: 

Mercury _ 

K0e3     nonwastewaters    (see    also 

Table  CCW  m  268.43): 

Nickel -.. 

K084  nonwastewaters  (based  on  EP 

leachate): 

Arsenic 

K086    nonwastewaters    (see    also 

Table  CCW  in  268.43): 

Chromium  (Totai) 

Lead 

K100  nonwastewaters: 

Cadmium 

Chromium  (Total).. 


Concentra- 
tion On  mg/ 1) 


K101  nonwastewaters  (based  on  EP 
leachate): 

Arsenic 

K102  nonwastewaters  (based  on  EP 
leachate): 

Arsenic „ _... 

K106  nonwastewaters:  Low  Mercury 
Sut>category— less  than  16  mg/kg 
Hg: 

Mercury 

P010  nonwastewaters  (based  on  EP 
leachate): 

Arsenic _ _ 

P011  nonwastewaters  (based  on  EP 
leachate): 

Arsenic - 

P012  nonwastewaters  (based  on  EP 
leachate): 

Arsenic _ 

P036  nonwastewaters  (based  on  EP 
leachate): 

Arsenic - 

P038  nonwastewaters  (based  on  EP 
leachate): 

Arsenic _ _ _. 

P103  nonwastewaters  (based  on  EP 
leachate): 

Selenium 

P 1 1 0  nonwastewaters: 

Lead 

P114  nonwastewaters  (t>ased  on  EP 
leachate): 

Se*enium _ 

U032  nonwastewaters: 

Chromium  (Total) 

U051  nonwastewaters  (see  alao 
Table  CCW  in  268.43): 

Lead 

U136  nonwastewaters  (based  on  EP 
leachate): 

Arsenic 

U144  nonwastewaters: 
Lead _ -.. 


.073 
.021 
.068. 


S.6 
.18 


.14 
.24 


.025 


.068 


5.6 


.094 
J7 

.068 
5.2 
.51 


5.6 
5.6 

.025 

5.6 

5.6 

5.6 

5.6 

5.6 

5.6 
.51 

5.6 

.094 

.51 

5.6 

.51 


Table  CCWE— Constituent  Concen- 
trations IN  Waste  Extract— Contin- 
ued 


U145  nonwastewaters: 


U146  nonwastewaters: 

Lead _.- 

U151  nonwastewaters:  Low  Mercu- 
ry   Subcategory— lesa   than    16 

fng/kgHg:.._ _ 

Mercury 

U204  nonwastewaters  (baaed  on 

EP  leachate): 

Selenium 

U205  nonwastewaters  (based  on  EP 
leachate): 
Selenium — - 

MuW-Souroa  Leadwt*  non- 
wastewaters (see  also  Table  CCW 
in  268.43): 

Antimony — ......................... — 

Arsenic „.„_„„_.„...__.._...„...».. 

Banum_ 
Cailmiuin 


CorKentra- 

twn  (in  mg/l) 


Chromium  (TotaQ. 

Lead ..- - 

Mercury  „.... 

Nickat 

Saieniuin— 

SJIvar 

Thalfium...^. 


.51 

.51 

.025 

5.6 

) 

5.6 


.23 
5.6 
100 

.066 
5.0 

.51 

2 

32 
5.8 

.072 
5.8 


6.  In  S  28a42,  paragraphs  (al(5),  (6). 
and  (7)  are  added  to  read  as  follows: 

9268.42    Traatmant  •tandardt  exprMStd 
aa  apedflad  tacttnoiogtes. 

(a)  *  *  * 

(5)  Lab  packs  as  defined  in  40  CFR 
264.316  and  265.316  that  contain  only 
organic  hazardous  wastes  specified  in 
Appendix  IV  of  this  Part  may  be 
incinerated.  Such  incineration  must  be 
in  accordance  with  the  requirements  of 
part  264,  subpart  O.  or  part  265.  subpart 
O.  These  treatment  standards  do  not 
apply  where  the  individual  waste 
contained  therein  meets  the  applicable 
treatment  standards  in  §§  268.41  and 
268.43.  or  the  lab  pack  contain* 
hazardous  waste  codes  listed  in 
Appendix  V.  or  other  wastes  not 
specified  in  Appendix  IV  to  this  part. 
Such  lab  packs  must  also  comply  with 
the  requirements  for  lab  packs  specified 
in  40  CFR  264.316  and  265.316. 
whichever  is  applicable. 

(6)  Lab  packs  as  defined  in  40  CFR 
264.316  and  265.316  that  contain  only 
inorganic  hazardous  constituents 
identified  in  Appendix  V  of  this  part 
may  be  stabilized  using  Portland  cement 
in  a  20  percent  binder-to-waste  ratio. 
These  treatment  standards  do  not  apply 
where  individual  constituents  contained 
therein  meet  the  apphcable  treatment 
standards  in  $$  268.41  and  268.43.  or  the 


lab  pack  contains  any  constituents  other 
than  those  specified  in  Appendix  V  to 
this  part.  Such  lab  packs  must  also 
comply  with  the  requirements  for  lab 
packs  specified  in  40  CFR  264.316  and 
265.316.  whichever  is  applicable. 

(7)  The  following  wastes  identified  in 
S§  261^,  261.22.  261.23,  261.24.  268.10. 
268.11.  and  266.12  must  be  treated  by  the 
specified  technologies: 

Thermal  destruction  as  a  method  of 
treatment  for  nonwastewater  forms  of: 

POOS — Aluminum  phosphide 

P009— Ammonium  picrate 

P068— Methyl  hydrazine 

P081 — Nitroglycerin 

P096— Phosphine 

P105— Sodium  azide 

P112 — Tetranitromethane 

P122— Zinc  phosphide  (>10%) 

U023 — Benzotrichloride 

U086— N,N-Diethylhydrazine 

U096— a,a-Dimethyl  benzyl  hydroperoxide 

U098 — 1 ,1  -Dimethy  Ihy  drazine 

U09»— 1,2-Dimethylhydrazine 

U103— Dimethyl  sulfate 

U109 — 1 ,2-Diphenylhydrazine 

U133 — Hydrazine 

U135 — Hydrogen  sulfide 

U160— Methyl  ethyl  ketone  peroxide 

Ul69— Phosphorus  sulfide 

U249— Zinc  phosphide  (<10%) 

Incineration  as  a  method  of  treatment 
for  nonwastewater  forms  of: 

K025 — nonwastewaters 

P002— 1-Acetyl  2-thiourea 

P007— Muscimol  {5-Aminoethyl  3-isoxazolol) 

P008 — ♦-Aminopyridine 

P014 — Benzene  thiol  (Thiophenol) 

P016 — Bis-chloromethyl  ether 

P017 — Bromoacetone 

P018 — ^Brucine 

P022 — CartHjn  disulfide 

P023 — Chloroacetaldehyde 

P026— l-(o-Chlorophenyl)  thiourea 

P027 — S-Chloropropionitrile 

P028— Benzyl  chloride 

P034 — 2-cyclohexyl-4.6-dinitrophenol 

P042 — Epinephrine 

P045— Thiofanox 

P046 — alpha,  alpha-Dimethylphenethylamine 

P047 — *,6-dinitrocre8ol  salts 

P049— 2,4-Dithiobiuret 

P054 — Aziridine 

P057 — 2-Fluoroacetamide 

P058 — Fluoroacetic  acid,  sodium  salt 

P064 — Isocyanic  acid,  ethyl  ester 

P066— Methomyl 

P067 — 2-Methylaziridine 

P069— Methyllactonitrile 

P070— Aldicarb 

P072— l-Naphthyl-2-thiourea  (Bantu) 

P075 — Nicotine  and  salts 

P084 — N-Nitrosomethylvinylamine 

P093 — N-Phenylthiourea 

P095 — Phosgene 

P108 — Strychnine  and  salts 

P118 — Thiosemicarbazide 

P118—Trichloromethane  thiol 

U006— Acetyl  Chloride 

U007 — Acrylamide 

UOIO — Mitomycin  C 

UOn— Amitrole 
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U014 — Auramine 

UOl  5 — Aza  serine 

U016— Benz(c)acridine 

U017— Beami  dikHUc 

U020— Benzenesulfonyl  cUoride 

U021— Benzidine 

U026— Chloronaphaztne 

U033 — Carbonyl  fluoride 

U034 — Trichloroacetaldehyde 

U035 — Chlorambucil 

U041 — n-Chloro-2,3-epoxypropane 

U042— 2-Chloroethyl  viny!  edier 

U046— Chloromethyl  methj^  ether 

U049— 4-Chloro-o-toluidine  hyd^mMoride 

U055 — Cumene  (isopropjrl  benaene) 

U056 — Cyclohexane 

U059 — Daunomycin 

U062— Diallate 

U064 — 1.2,7.&-Dibenzopyrene 

U089— Diethyl  stiltjestrol 

U090— Dihydrosafrole 

U091— 3,3-Dimethoxybenz«UBe 

U092 — Dimetfaylamine 

U094— 7,12-Dimethyl  benz(a)anthr«cene 

U095— 3,3'-DimethylbenzidiQe 

U097 — Dimethylcarbomyl  chkirkie 

UllO— Dipropyiamine 

U114 — Ethylene  bis-dithiocariMoiic  acid 

U116— Ethylene  thiourea 

U119 — Ethyl  methane  suifonate 

U143 — Lasiocarpine 

U148 — Maleic  Hydrazide 

Ul49 — Malononitrile 

U150— Melphalan 

U153— Methane  thiol 

U156— Methyl  chlorocarbonate 

U163 — N-Methyl  N-nitro  N-nitroguaoidtne 

Uld4— Methylthiouracil 

U171 — 2-Nitropropane 

U173 — N-NitrosoHJi-n-ethanalamiae 

U176— N-Nitroso-N-ethykrea 

U177 — N-Nitro80-N-methylurea 

Ul78—N-Nitro8o-N-methytere  thane 

U186— 1,3-Pentadiene 

U191— 2-Picofiae 

1)193 — 13-Propane  sultooe 

U194 — B-Proprylamioe 

U200— Reserpine 

U202 — Saccharin  and  salts 

11206— Streptautociii 

1)218 — Thioacetamide 

U219— Thiourea 

U222 — o-Toluidine  hydrochloride 

U234 — 8ym-TrinitTt)t)en2ene 

U236— Trypan  Blue 

U237 — Uracil  mustard 

l)23&— Ethyl  carbamate 

U240-^alts  and  esters  of  2.4-D 

11244—1111™™ 

Incineration  or  fuel  substitution  as 
methods  of  treatment  for 
nonwastewater  forms  of: 

POOl— Warfarin  (>3%) 
P003 — Acrolein 
POOS— AMyl  aloobol 
P08&— BndothaU 
P102— PropsTRrJ  aknbol 
UOOl— Acetaldehyde 
U008— Acrylic  acid 
U053 — Crotonaldehyde 
U085 — l,2:3,4-Diepoxybutane 
U113— Ethyl  acrylate 
U122— Formaldehyde 
U123 — ^Formic  acid 
U124— Furan 


U125— Furfural 
Ul2&-Glycidalddtjrale 
U147 — Maleic  anhydride 
U154— Methanol 
U182— Paraldehyde 
U213— Tetrahydrofuran 
U248— Warfarin  (<Mi 

Incineration,  fuel  substltation,  or 
recovery  as  methods  of  treatment  Eor  all 
forms  of: 

DOOl — Igni  table  liqnida  subcategory  based  on 

261.21{aUl) 

Incineration  or  carbon  adsoiption  as  a 
method  of  treatment  for  wastewater 
forms  of: 

P009 — Ammonium  picrate 

P068— Methyl  hydrazine 

P081— Nitraglyoerin 

P112— Tetramtratnethane 

U02»-aeBzalhcMohde 

U086— NJM-Diethylhydrazine 

U096 — a.a-Dimethyl  benzyl  hydroperoxide 

U098— 1,1-Dimethylhydrazine 

U099— 1,2-Dimethylhydrazine 

U103— Dimethyl  sulfate 

U10&— 1,2-Diphenylhjrdiaiiue 

U133 — Hydrazine 

UMO— Methyl  etiiyt  ketone  peraxkfe 

Incineraticm.  or  liquid-liquid 
extraction  followed  by  steam  stripping 
followed  by  carbon  adsorption  as  a 
method  of  treatment  for  wastewater 
(<l%TSSand  <4«  TOC}  fonas  ofc 

K02S — wastewaters 

incineration  of  vented*  ignitahle 
gases;  or  recovery  as  methods  of 

treatment  for  all  forms  of 

* — Ignitahle  gases  raay  be  vented  diractly 
into  an  incinerator  or  vented  into  a  suitable 
adsorbent  prior  to  incineratioa.  Aititoigh  the 
gases,  once  vented,  are  no  looger  coeapiessed 
in  a  cylinder  the  Agency  does  not  consider 
that  treatment  has  occurred  imtil  tlie  ignitabie 
gas  has  been  incinerated.  Adsorptioa  of  the 
ignitahle  gas  iiAo  either  a  solid  or  Uqitid 
adsorbent  is  typically  a  reversible  physical 
process.  Thus,  the  ignitable chfatirnl  has aaH 
been  destroyed. 

DOOl — Ignitahle  compressed  gases  based  on 

261.21(a)(3) 

Incineration  followed  by  roasting  or 
retorting  of  incinerator  nonwastewater 
residues  (ash  and  wastewater  treatment 
sludges  from  treatment  of  the 
incinerator  scrubber  waters)  piYmded 
such  residues  exceed  16  mg/kg  total 
mercury;  and  scrubber  waters  from 
incineration  must  comply  wiA  fee  tXtJM 
mg/l  wastewater  standard  as  meftods 
of  treatment  for  nonwastewater  forms 
of: 

P065 — Mercury  fulminate 
P092 — Phenyl  mercury  aoetale 

Incineration  as  a  method  of  treatment 
with  incinerator  residues  meeting  the 
following:  (1]  ash  and  wastewater 
treatment  sludges  from  treatment  of  die 
incinerator  scrabber  waters  naaK 


conqdy  with  a  TCLP  conoentratiaB  of 
0.025  mg/l:  and  (2)  scrabbQ'  waters  nnst 
comply  with  a  total  cancentratiaB  of 
0.030  mg/l  wastewater  standard: 

D009 — Hydraulic  oil  contaninated  with 
mercury  radioactive  materials  subcategory 

Vitriiication  or  stabilization  as 
methods  of  tueatment  for 
nonwastewater  forms  ot 

P114— Thallium  (I)  selenite 

Deactivatitjn  as  a  method  of  treatment 
for  all  forms  of: 

DOOl — Igaitable  reactives  based  on 

261.21(a]I21 
DOOl — ODddizers  based  on  20121^8^4) 
DOOa— Exptosires  based  on  261 .28(a)  (3),  ^, 

(7)  and  (8) 
D003— Water  reactives  based  on  2R12S(a)  (2|. 

(3).  and  (4) 
D003— Other  reactives  based  on  261.23(aj  (1] 

and  14) 

Deactivation  as  a  method  of  treatment 
for  nonwastewater  forms  of: 

K044 — QODwastewaters 
K045 — nonwastewaters 
K047 — nonwastewaters 

Deactivation  to:  SAE 1020  steel 
cornssitm  rate  <6.35  mm/srr;  as  a 
method  of  treatment  for  all  forms  of: 

D002— Olfwr  corrosives  based  on  a6L22(aK2) 

Surface  deactivation  or  removal  of 
radioactive  lead  portioos  followed  by 
encapsuladoa.'  or  direct  eru^apsulation  of 
radioactive  lead  aolids  as  methods  of 
treatment  for  all  forms  of: 

D008— Radioactive  Lead  Sohds  (Note:  TTwse 
lead  solids  include,  but  are  not  limited  to, 
all  forms  of  lead  shielding,  lead  "pigs",  and 
other  elemental  forms  of  lead.  Themt  lead 
solids  do  not  include  treatment  lesiduals 
such  as  hydroxide  sludges,  other 
wastewater  treatment  residuah.  or 
incinerator  ashes  that  can  undergo 
conventional  pozzolanic  stabilization,  nor 
do  they  include  organo-lead  materiah  tlial 
can  be  incinerated  and  then  stabHized  as 
ash.) 

Amalgamation  with  zinc  as  a  mediod 
of  treatment  for  all  forms  of: 

D009 — Elemental  mercury  contaminated  with 

radioactive  materials 
U151 — ^Elemental  mercury  contaiiiiBated  w*th 

radioactive  materials 

Thermal  recovery  as  a  method  of 
treatment  for  nonwastewater  forms  ofc 

D008— High  lead  subcategory— greater  than 
or  equal  So.Z.S«  total  lead 

D008— Lead  aotd  batteries  (Note:  1^i« 
standard  4>nly  applies  to  lead  add  batleries 
that  are  ideatified  as  RCRA  hazardous 
wastes  and  that  are  not  excluded 
elsewhere  from  regulation  under  the  land 
disposal  restrictions  of  40  CPIt  208  or 
exempted  under  other  CPA  regulatioiis  (see 
40  CFR  266.80). 

DOOe— Cadmium  batteries 
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.  Thermal  recovery  or  stabilization  as 
methods  of  treatment  for 
nonwastewater  forms  of: 

P119 — Anunonium  vanadate 
P120 — Vanadium  pentoxide 

Resmelting  in  high  temperature  zinc 
metal  recovery  furnace  as  a  method  of 
treatment  for  nonwastewater  forms  of: 

K061 — High  zinc  subcategory  (greater  than 
15%  total  zinc] 

Roasting  or  retorting  as  a  method  of 
treatment;  or  incineration  followed  by 
roasting  or  retorting  of  incinerator 
nonwastewater  residues  [ash  and 
wastewater  treatment  sludges  from 
treatment  of  the  incinerator  scrubber 
waters)  provided  such  residues  exceed 
16  mg/kg  total  mercury  for 
nonwastewater  forms  of: 

D009 — High  mercury  subcategory — greater 
than  or  equal  to  16  mg/kg  total  mercury 

Roasting  or  retortjng  as  a  method  of 
treatment  for  nonwastewater  forms  of: 

Kl06 — High  mercury  subcategory — greater 
than  or  equal  to  16  mg/kg  total  mercury 

U151 — High  mercury  subcategory — greater 
than  or  equal  to  16  mg/kg  total  mercury 

K071 — High  mercury  subcategory — greater 
than  or  equal  to  16  mg/kg  total  mercury 
(Note:  This  standard  creates  a  new 
subcategory  identified  as  K071  Higb 
Mercury  Subcategory  and  would  replace 
the  K071  nonwastewater  treatment 
standard  promulgated  August  17, 1988  (53 
FR  31167)  for  wastes  that  would  now  fall 
into  this  new  subcategory.) 

Recycling  as  a  method  of  treatment 
for  nonwastewater  forms  of: 

K069 — Non-Calcium  Sulfate  Subcategory 

Recovery  as  a  method  of  treatment  for 
all  forms  of: 

P015 — Berylium  dust 
P073 — Nickel  carbonyl 
P076— Nitric  oxide 
P078 — Nitrogen  dioxide 
P0e7 — Osmium  tetroxide 
U115— Ethylene  oxide 

Recovery  or  stabilization  as  methods 
of  treatment  for  nonwastewater  forms 
of: 

P113— ThaUic  oxide 
P114— Thallium  (I)  selenite 
P115— Thallium  (I)  sulfate 
U214— Thallium  (I)  acetate 
U215— Thallium  (I)  carbonate 
U216— Thallium  (I)  chloride 
U217— Thallium  (I)  nitrate 

(Wet  air  oxidation  or  chemical* 
oxidation)  followed  by  carbon 
adsorption;  or  incineration  as  methods 
of  treatment  for  wastewater  forms  of: 

P016 — Bis-chloromethyl  ether 
P023 — Chloroacetaldehyde 
P026— l-(o-Chlorophenyl)  thiourea 
P027 — 3-Chloropropionitrile 
P028— Benzyl  chloride 


P057 — 2-Fluoroacetamide 

P058 — Fluoroacetic  acid,  sodium  salt 

P095— Phosgene 

P118 — Trichloromethanethiol 

U006— Acetyl  Chloride 

U017 — Benzal  chloride 

U020 — Benzenesulfonyl  chloride 

U026— Chloronaphazine 

U033 — Carbonyl  fluoride 

U034 — ^Trichloroacetaldehyde 

U041 — n-Chloro-2,3-epoxypropane 

U042 — 2-Chloroethyl  vinyl  ether 

U046— Chloromethyl  methyl  ether 

U049 — *-Chloro-o-toluidine  hydrochloride 

U062— Oiallate 

U097 — Dimethylcarbomyl  chloride 

11156 — Methyl  chlorocarbonate 

U222 — o-Toluidine  hydrochloride 

U240 — salts  and  esters  of  2,4-D 

(Wet  air  oxidation  or  chemical 
oxidation]  followed  by  carbon 
adsorption;  biodegradation  followed  by 
carbon  adsorption;  or  incineration;  ah 
methods  of  treatment  for  wastewater 
forms  of: 

POOl— Warfarin  (>3%) 

P002 — 1-Acetyl  2-thiourea 

POOS— AUyl  alcohol 

P007 — Muscimol  (5-Aminoethyl  3-isoxazolol] 

POOS— 4-Aminopyridine 

P014 — Benzene  thiol  (Thiophenol) 

P017 — Bromoacetone 

P018 — Brucine 

P022 — Carbon  disulfide 

P034 — 2-cyclohexyl-4,6-dinitrophenol 

P042 — Epinephrine 

P045— Thiofanox 

P046— alpha.  alpha-Dimethylphenethylamine 

P047 — 4,6-dinitrocresol  salts 

P049— 2.4-Dithiobiuret 

P054 — Aziridine 

P064 — Isocyanic  acid,  ethyl  ester 

P066— Methomyl 

P067 — 2-Methylaziridine 

P06&— Methyllactonitrile 

P07(>— Aldicarb 

P072— l-Naphthyl-2-lhiourea  (Bantu) 

P075 — Nicotine  and  salts 

P084 — N-Nitrosomethylvinylamine 

P08&— Endothall 

P093— N-Phenylthiourea 

P102 — Propargyl  alcohol 

P108 — Strychnine  and  salts 

P116— Thiosemicarbazide 

UOOl — Acetaldehyde 

U008 — Acrylic  acid 

U007 — Acrylamide 

UOIO — Mitomycin  C 

UOll— Amitrole 

U014 — Auramine 

U015 — Aza  serine 

U016— Benz(c)acridine 

U021— Benzidine 

U035— Chlorambucil 

1)053— Crotonaldehyde 

U055 — Cumene  (isopropyl  benzene) 

U05d— Cyclohexane 

U059 — Daunomycin 

U064 — 1,2.7,8-DibenzopyTene 

U08S — 1.2,3,4-Diepoxybutane 

U089— Diethyl  stilbestrol 

U090 — Dihy  drosa  frole 

U091 — 3.3-Dimethoxybenzidine 

U092 — Dimethylamine 

1)094 — 7,12-Dimethyl  benz(a)anthracene 


U095 — 3,3'-  Dimethylbenzidine 

UllO — Dipropylamine 

1)113— Ethyl  acrylate 

1)114 — Ethylene  bis-dithiocarbamic  acid 

U115— Ethylene  oxide 

1)116 — Ethylene  thiourea 

U119 — Ethyl  methane  sulfonate 

U122— Formaldehyde 

U123 — Formic  acid 

1)124— Furan 

1)125— Furfural 

1)126— Glycidaldehyde 

1)143 — Lasiocarpine 

U147 — Maleic  anhydride 

U148 — Maleic  Hydrazide 

U149 — Matononitrile 

U150— Melphalan 

1)153— Methane  thiol 

U154— Methanol 

1)163 — N-Methyl  N-nitro  N-nitroguanidine 

1)164— Methylthiouracil 

U171 — 2  Nitropropane 

U173 — N-Nitro80-di-n-ethanolamine 

U176 — N-Nitroso-N-ethylurea 

1)177— N-Nitro80-N-methylurea 

1)178 — N-Nitro8o-N-methylurethane 

1)182— Paraldehyde 

1)186— l.S-Pentgiliene 

U191— 2-Picoline 

U193 — 1,3-Propane  sultone 

1)194 — n-Propylamine 

1)200 — Reserpine 

U202 — Saccharin  and  salts 

1)206 — Streptozotocin 

U213 — ^Tetrahydrofuran 

U218 — Thioacetamide 

U219— Thiourea 

U234 — sym-Trinitrobenzene 

U236— Trypan  Blue 

U237 — Uracil  mustard 

U238 — Ethyl  carbamate 

U244— Thiram 

U248— Warfarin  (<  3%)     • 

(Alkaline  chlorination,  chemical 
oxidation,  or  incineration)  followed  by 
precipitation  to  insoluble  sulfates  as 
methods  of  treatment  for  all  forms  of: 

D003 — Reactive  sulfides  subcategory  based 
on  261.23(a)(5) 

Alkaline  chlorination  or  incineration 
as  methods  of  treatment  for  all  forms  of: 

P031 — Cyanogen 

P033 — Cyanogen  chloride 

U246 — Cyanogen  bromide 

Acid  or  water  leaching  followed  by 
chemical  precipitation  as  sulfate  or 
carbonate  or  stabilization  for 
nonwastewater  forms  of: 

D005 — EP  toxic  for  barium 
P013 — Barium  cyanide 

Chemical  oxidation  followed  by 
precipitation  to  insoluble  salts  as  a 
method  of  treatment  for  wastewater 
forms  of: 

P006 — Aluminum  phosphide 
P096— Phosphine 
P105 — Sodium  azide 
P122— Zinc  phosphide  (<10%) 
U135 — Hydrogen  sulfide 
U1B9 — Phosphorus  sulfide 
U249— Zinc  phosphide  (<  10%) 


1 eaerai 


1  Regisier  /  Vol.  54.  No.  224  /  Wednesday.  November  22.  1968  /  Pitipoied  Ruleg 


Neutralization  with  acids  to:  6<  pH 
<9  and  insoluble  salts;  or  recovery  for 
all  forms  of: 

D0Q2 — Alkaline  subcategory  based  on 
26L22(a)(l) 

Neutratization  with  bases  to  4><  pH  <9  and 

Insoluble  satis;  or  recovery  for  att  forms  of. 

D002 — Add  Subcategory  based  on 
261.22ta)(l) 

Solubilizatkm  ia  water  foUowed  by 
precipitation  as  calcium  fluoride;  or 
recovery  as  methods  of  treatment  for 
nonwastewater  forms  of: 

P056 — Flowine 

IJ134 — Hydrogen  flouride. 

7.  In  5  268.43,  paragraph  (a)  Table 
CCW  is  amended  by  adding  the 
following  sabtables  in  alphabetical/ 
numerical  order  by  EPA  Hazardoua 
Waste  number,  attd  paragraph  {b)  ia 
amended  by  removing  waste  codes: 
K044.  K045.  K047.  K060.  K069,  and  KlOO 
from  the  Siibtable  for  No  Land  Disposal. 

§  2M.42    Treatment  standards  expressed 
as  waste  concentrations. 


(a)  '  *  * 


Tabi£  CCW.— Constituent 

CONCENTHATTON  fN  WASTES 
t ] 


0003      nonwastewaters      (Reactive 

Cyanides  Suticategory): 

As      analyzed      using      SW-646 
Method  9010;  sample  size:  0.5- 
lt>;  disllllatturi  time;  one  tiour  to 
one  hour  fifteen  minutes 
Cyanides  (Total). 


Cyanides  (Aaieaable). 


Oowoanlw- 


110 

SLI 


Conoe«tra- 


Table  CCW.— Constituent 
Concentration  in  Wastes— Continued 

[ 1 


1 

D007  wastewaters: 

(L32 

[XXM  waalewaters: 

Lead— . 

0009  wastewaters: 

Mercury _ — 

0010  wastewaters: 

Selenium _ - 

0040 
0.030 
0.79 

»m -. 

0.29 

Table  CCW.— Constituent 
Concentration  in  Wastes— Continued 


Concentra- 
tion      (in 
mg/kfl) 


D0 1 2  aonwastewaiars: 
Endrin — 


ai3 


CoNoanta- 

tion  pa  ng/l) 


0012  wastewaters: 
Efldrin.. — 


000052 


Coacanira- 
ioa       (in 


0013  nonwastewaters: 
Lindane 


O066 
Coacanira- 
tion  r«  mg/l) 


0013  wastewaters: 
Lindane 


O00Q24 


r' 

,,,, 

1 

in        in 

0017  nanwastewaters: 
2.4i.TP  _ 

2Jt 

CoAcanlca- 
tion  (in  mg/l) 

tX)17  waatewaters: 

i«,5-TP.....„ _ 

ts 

(m 


F002  Bonwastawatora: 
1.l.2-TnctSo(oetbane . 


62 


i«ajag/l) 


F002  wastewaters: 

1 ,1 ,2-TacMoroethana . 


O054 


Concentra- 

iioa 
«a«»/hg) 


F005  nortwastewaters: 

Benzene.- — 

2-£lhoxyethanol~-. 
2-fMropropane  — 


a.72 

&6 


Concentra- 
ion  (in  ng/l) 


ConoeMtn- 


m0^t«» 


fin 


0014  nonwastewaters: 
MeUwxychlor 


J         OM 

wank 
tin«ig/l) 


D0 14  wastewaters: 
Mettwxychlor.-. 


000036 


0003  wastewaters  ^Raactiwe  Cyan- 
Mas  S«bcategory): 

As  analyzied  using  SW-e46  Mettwd 
9010:  saoiple  size:  0.5-10;  distil- 
lation time:  one  t>our  to  or>e  hour 
Mieen  miautes 

Cyanides  (Total) 

Cyankles  (Anienable) -.. 

0004  wastewaters: 
Arsenic ~. 


Conoanka- 
tion       (in 


DO  IS  nonwastewaters: 
To)(V>hene — 


079 


Concerttra- 
fion       (in 

hour  com- 
posite 


0005  wastewaters: 
fiaaum...- 


1.15 


Concentra- 
tion (in  mg/l) 


[XX)6  wastewaters: 
Cadmium 


0.20 


1.3 


Concentra- 
tion (in  mg/l) 


0015  wastewaters: 
Toxaphene 


0.014 


Conoanlra- 
(ioa        (in 

wafkai 


F005  wastewaters: 
Benzene.. 


2-EthoxyelfianOI 

2-NitrQpiopar(e — 

F006  wastewaters: 

Cyarudes  (Total) 

Cyanides  (Amenat>le)  ■ 

Cadmium 

Chromium. 


Nidtel.. 


F01 9  wastewaters: 

Cyanides  (Total) 

Cyanides  (AmenatM) . 
Chromium  (Total) 


0.t>7 
73.3 

0.073 

1.0 

O10 

1.6 

032 

0.040 

8.44 

0.27 
Oil 

032 


Cortcanlra- 
tion  (mg/kg) 


D0 1 6  nonwastewaters: 
2.4-D 


T 


10 


Coooantra- 


0016  wastewaters: 
2.4-D 


0.013 


F019  nonwastewaters:  , 

As  analyzed  usi.-»g  SW-846  Method 

9010  using  a  sampte  size:  6.6- 

10  grams  di&tiftation  time:  1  ♦»  *B 

1:16  hr 

Cyanides  <Toial) 

Cyanides  (Amanatita) 

FO?S  f<onwastowal0fs 
LigMEnds  Sut>categoiy 
CUontom 


1 ,2-Oichloroethane .... 
1,1  Dichloroethylene.. 

Methyler>e  chlonde 

CartKXi  tetrachlonde. — 
1 . 1 ,2-Trichloroethana .... 

Thchloroethylene — 

Vinyl  chloride 


02 
6.2 
6.2 
31 
6.2 
6.2 
5.6 
0.035 
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Concentra- 
tion (in  mg/l) 


R>2S  wastewaters: 

UgM  Ends  Subcategory 

Chloroform « 

U-Oichkxoelharw 

1 , 1  -OictiAoroottvytone  «...» 

Methylene  cMoride 

Cartxjo  tet^ac^kxide 

1 , 1 ,2-Tnchtoroettiane 

Trtehtoroettiylene _.. 

Vinyl  chloride.. 


0.03S 
0.007 
0.007 
0.037 
0.007 
0.007 
0.007 
0.033 


Concentra- 
tion      On 
mg/kg) 


R)2S  nortwastewaters: 

Spent  Fitters/Aids  and  Oesiccants 

Subcategory 

Chtorotonn 

6.2 

Metttytone  cNonde 

31 

Cartion  tetracfuonde 

6.2 

1 ,1 .2-Tnchtoroethane 

6.2 

Tfichloroethylene .. 

5.6 

Vmyl  chlohde 

0.035 

Hexachlorobenzene 

37 

28 

30 

CoTKentra- 
tion  fm  mg/l) 


F02S  wastewaters: 
Spent  Filters/Aids  and  Oesiccants 
Subcategory 

CNorotform ... ».»»»„...«» ....... 

Methylene  chloride 

Cartxxi  tetrachlonde.- _ 

1 . 1  i-Trichloroelhana 

Trichloroethylerte 

Virtyl  chloride 

Hexachlorobenzene 

HexacMorobutadnne 

Hexachloroethane _ 


0.035 
0.037 
0.007 
0.007 
0.007 
0.033 
0.055 
0.031 
0.034 


Concentra- 
tior>       fm 
mg/kg) 


K001     nonwastewatars    (i 
Table  CCWE  m  268.41): 

N^iKthalene 

Pentachtorophemi .~ 


Pyrerte 

Toluerw 

Xylenes  (Total). 


Corx^ntra- 
lion  (in  mg/l) 


K001  wastewaters: 

Naphthalene 

Pentachlorophenol .. 

Phenant 

Pyrerw- 

Toiuene 

Xylene  (Total). 
Lata..... 


0.031 

0.18 

0.031 

0.028 

0.028 

0.032 

0.037 


CoTKentra- 

tion  (in  mg/l) 

30 

24 

day 

hour 

maxi- 

maxi- 

mum 

mum 

Chromium  (Total) 

1.2 

0.9 

Lead 

1.4 

3.4 

K003  «*astewaters: 

Chromium  (TotaO 

1.2 

0.9 

Lead 

1.4 

3.4 

Concentration  (In  mg/Q 

30  day 

24  hour 

msxifVHjni 

maximum 

K004  wastewaters: 

Chromium  (TotaO 

1.2 

0.9 

Lead 

1.4 

3.4 

K005  wastewaters: 

Chromium  (Total) 

1.2 

0.9 

Lead „ _..... 

1.4 

3.4 

Cyanides  (TotaO 

0.31 

0.74 

K006  wastewaters: 

Chfomnjm  (TotaO 

1.2 

0.9 

Lead 

1.4 

3.4 

Chromium  (TotaO —.. 

1.2 

0.9 

Lead „.... 

1.4 

3.4 

Cyanides  (TotaO 

0.31 

0.74 

K008  wastewaters: 

Chromium  CotaO — 

1.2 

0.9 

Lead 

1.4 

3.4 

Concentra- 

tion (In  mg/0 

K011  wastewaters: 

Acetonitrile .. 

38 

Acrylamide...       . 

19 

Acrylonitnle _        - 

0.06 

Benzene ._ 

0.02 

Cyanides  (TotaO 

21 

KOI 3  wastewaters: 

Acetonitrile . 

38 

Acrylamide 

^„, ,,..... 

19 

AcylonitPie 

0.06 

Benzene 



0.02 

Cyanides  (TotaO -... 

21 

KOI  4  wastewaters: 

Acetonitrile 

^ „.. 

38 

Acrylamide 

19 

Acrylonitrile 



0.06 

Benzerte 

0.02 

Cyanides  (TotaQ.- 

21 

Concentra- 
tion      (in 
mg/kg) 


TaWe  CCWE  in  268  41): 

Anttiracene_ 

3.4 

Benzal  ctnoride  .„ _ 

6.2 

Benzo(b/k)fluoranthene 

3.4 

Ptierwnthrene „ 

3.4 

Toiuefw 

6.0 

KOI  7  nonwastewatars: 

1 .2-Oichloropropane 

0.014 

1  A3-Trichloropropane 

0.014 

Bis(2-chloroethy1)ether .»»»».»«..». 

1.8 

ConcerYtra- 
tion  (in  mg/0 


KOI  7  wastewaters: 

1  ^-Ochloropropane 

1 .2.3-Tnchloropropane  — 
Bis<2-chkxoethy0ethar . — 


0.014 
0.014 
0.037 


Concentra- 
tion      Cm 
mg/kg) 


K021     nonwastewatars    (see 
Table  CCWE  in  268.41): 
Chloroform 

also 

6.2 

Carbon  tetrachtoride 



6.2 

CoTKentra- 
tkxi  On  mg/0 


K021  wastewaters: 


CNorolorm 

Carbon  tetracMortde- 
Antimony 


C^oncentra- 
tion  (in  mg/0 


0.008 
0.008 
0.60 


Concentra- 
tk)n  (in  mg/0 


K022  wastewaters: 

Toioene 

Acetophenone ~ 

Diphenyiamine/ 
diphenytnitrosamine . . 

Phenol -. 

Chromium  (TotaO 

Nk*el — 


0.017 
0.036 

0.036 
0.091 
0.35 
0.47 


Ck)ncentra- 
tionOnmg/0 


K025  wastewaters: 
2,4-Dinitrotoluene.. 

Nitrobenzene 

4-Nitrophenol 


0.67 

0.084 

0.67 


Conoernn- 
ton       (m 
mg/kg) 


2,4-Olnitrotok*ne 

Nitrot)enzene 

4-Nitrophenol 

^3 

2.3 

^3 

K026  nonwastewaters: 

Pyridine 

14 

Concentra- 
tion (in  mg/0 


KU26  wastewaters: 

Pyridine 

K029  wastewaters: 

Chloroform. ..„ 

1,2-Dichioroethane _.    

l.l-Ofchkxoethylene. _ 

1.1.1-Trichloroethane.... 

Vmyl  chkxide 

0.017 

0.007 
0.007 
0.033 
0.007 
0.033 

Concentra- 
tion (in  mg/0 

K031  wastewaters: 

Arsenic 

.     i 

0.79 
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Concentra- 
tion      (in 
mfl/kg) 


K032  nonwastewaters: 

Hexachk>rocyck)pentadiene 

Oilordane 

l-leptachky 

Heptachkx  epoxMe 


2.0 
0.13 
0.066 
0.066 


Concentra- 
tkm  (in  mg/0 


K032  wastewaters: 

Hexachlorocyclopentadiene 

Chkxdane 

Heptachlor 

Heptachlor  epoxide 


0.047 
0.00039 
0.00022 
0.00022 


Concerrtra- 
tion        (in 
mg/kg) 


K033  nonwastewaters: 

Hexachlorocyckjpentadierw . 


2.0 


Concentra- 
tk>n  (in  mg/0 


K033  wastewaters: 

Hexachlorocyclopentadiene . 


0.047 


Concentra- 
tk)n       (in 
mg/kg) 


K034  nonwastewaters: 

Hexachkyocyctopentadiene . 


2.0 


Concentra- 
tion (In  mg/0 


K034  wastewaters: 

Hexachkxocyckipentadiene . 


K03S  wastewaters: 
Ben2(a)amhracene . 

Chrysene 

oOesol ™.». 

p-Cresol 

Fhioranthane 

Naphtfialene ~..... 

Phenanthrene .......... 

PherHJl ~ 

Pyrene 


0.047 


0.028 

0,14 

0.028 

0.028 

0.028. 

0.028 

0.028 

0.031 

0.056 


(Doncentra- 
tk>n       (in 
mg/kg) 


K035  nonwastewaters: 

Acenaphthene 

Anthracene 

Benz(a)anthracene . 
Ctwysene 


K035  nonwastewaters: 
Oii>enz(a.h)anthracene .. 

Fluoranthene 

Fkjorene 

lndeno(1  Z3-cd)pyrene . 

Naphthalerw 

Pt»enanthf  ene 

Pyrene 


K036  nomraslewaters: 
Oisulfoton 


3.4 
3.4 
3.4 
3.4 


3.4 
3.4 
3.4 
3.4 
3.4 
3.4 
8.2 


0.1 


Concentra- 
tk>n  (in  mg/0 


K037  wastewaters  (t>ased  on  com- 
posite sample): 

Oisulfoton 

Toluene 


0.025 
0.080 


Concentra- 
tkxt       (in 
mg/kg) 


K041  nonwastewaters: 
Toxaphene 


0.13 


Cor>centra- 
tion  (in  mg/0 


Toxaphene . 


0.00039 


Concentra- 

tkxi       (in 
mg/kg) 


K042  nonwastewaters: 

1 ,2,4,5-Tetrachtoroben2ene 

o-Dichlorotjenzene 

p-Oichkxot>enzer)e 

Pentachlorobenzene... ™ 

1 ,2,4-Trichkxobenzene 


4.4 
4.4 
4.4 
4.4 
4.4 


Concentra- 
tkxi  (in  mg/0 


K042  wastewaters: 

1 ,2.4,5-Tetrachkxobenzene.. 

o-Dwhtorotjenzene 

p-Dichlorot>enzene 

Pentachtorot)en2ene 

1 ,2,4-Trk;hlorobenzene , 


K044  wastewaters: 

Lead 

K04S  wastewaters: 

Lead 

K046  wastewaters: 

Lead -.... 

K047  wastewaters: 

Lead 

K048  wastewaters: 

Cyanides  (TotaO.. 


K048  nonwastewaters: 

Benzene -. 

8enzo(a)pyrene 

Bis(2-ethylhexyl)phthalate .. 

Chrysene ~. 

Oi-rvbutyl  phthalate 

Ethylbenzene 

Naphthalene .... 

Ptienanthrene 

Ptienol 

Pyrene 

Toluene 

Xylene(8) 


0.092 
0.092 
0.092 
0.092 
0.092 


0.037 
0.037 
0.037 
0.037 
0.028 


Concentra- 

tk>n(inmg/ 

Kg) 


3.9 
1.4 
4.3 
0.84 
4.3 
0.06 
0.84 
0.84 
4.3 
1.1 
3.9 
.5 


Concentra- 
tk>n       (in 
mg/kg) 


Concentra- 
tnn  (in  mg/0 


K049  wastewaters: 
Cyanides  (Total).. 


0.028 


K049  nonwastewaters: 

Anthracene 

Benzene 

Berfzo(a)pyrena « 

Bis(2-ethylhexyl)pmhalate ... 

Chrysene 

EttiyltMnzene  ......„_.._____ 

Naphthalene 

Ptienanthrene.. 

Phenol 

Pyrene 

Tohjene 

Xytone(s) 


1.4 

3.9 

1.4 

4.3 

044 

0.08 

0A4 

OM 

43 

1.1 

3.9 

8.5 


Concentra- 
ttonOnmg/0 


KOSO  wastewaters: 
Cyanides  (Total).. 


0J02B 


CoTKentra- 
tnn       (in 
mg/kg) 


K050  nonwastewaters: 

Benzo(a)pyrene 

Phenol 


1.4 
4.3 


Concentra- 
tion (in  mg/0 


K051  wastewaters: 
Cyankles  (TotaO.. 


K051  nonwastewaters: 

AnttKBcene 

Benzene 

Benzo(a)anthracene _.. 

Benzo(a)pyrene 

Bis(2-ethylhexyt)phthalata.. 

Chrysene.. 

Di-rvbutyl  phthalate.„ 

Ethyltwnzene 

Naphthalene 


Phenanthrene.. 

Ptienol - 

Pyrene 

Toluene 

Xylene(s) 


0.028 


Concentra- 
tion (in  mg/ 

kg) 


1.4 

3.9 

1.4 

1.4 

4.3 

OM 

4.3 

0.08 

0.84 

0.84 

4.3 

1.1 

3.9 

8.5 


Concentra- 
tion (in  mg/0 


K052  wastewaters: 
Cyanides  (TotaO.. 


0.028 


Concentra- 
twn        (in 
mg/kg) 


K052  nonwastewaters: 

Benzene 

Benzo(a)pyrene 

o-Cresol 

p-Cresol - 

Ethylbenzene.... 
Naphthalene 


Ptienanthrene., 
Phenol. 
Toluene... 
Xylene<s). 


3.9 

1.4 

6.8 

6.8 

0.08 

0.84 

0.84 

4.3 

3.9 

8.5 
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Concentra- 
tion (in  mg/l) 


K060  wastewaters  (based  on  com- 

posite  samples): 
Benzene 

0.17 

Benzo(a)pyrene. 

0.035 

Napnttiaiene _ 

Pnonoi » 

0.028 
0.042 

Concenua- 
tion  (in  nog/l) 


K060  wastewaters  (based  on  grab 
samples): 
Cyamdes  (Total) 


1.9 


Concentra- 
tion      (in 
mg/kg) 


K060  nonwastewaters: 

BefHene... _. 

Benzo(a)pyrene.... 

Naphthaier>e 

Phenol 

Cyanides  (Total)... 


0.071 

3.6 

3.4 

3.4 

1.2 


Concentra- 
tion (in  mg/l) 


K061  wastewaters: 

Cadrmum... 

Chromium  (Total) 

Lead 

Nickel 


1.61 
0.32 
0.04 
0.44 


Concentra- 
tion On  mg/l) 

K069  »«stewatefs: 

Cadmium 

1  61 

Lead. 

0040 

CoTKentra- 
tkxi       (in 
mg/kg) 


K073  nonwastewaters: 

Carbon  tetracMonde 

62 

6.2 

Hexachloroetharw 

28 

Tetrachloroethane 

62 

1 ,1 ,1  -Tnchkxoetharw 

no 

Concentra- 
tion fin  mg/l) 

K073  wastewaters 

Cartxxi  tetrachloride „.   ... 

0006 

Chtoroform 

Hexachloroethane 

Tetrachloroethene 

1,1,1-Trichloroethane 

0.008 
0.033 
0.008 
0006 

Concentra- 
tion       (in 
mg/kg) 


K083    nonwastewaters    (see    also 
Table  CCWE  in  268.41): 

Benzene 

Aniline _ 

Diphenytamine/ 

diphenylnitrosamine 

^Mrobenzene „ 

Phenol 

Cydohexanone 


6.6 
14 

14 
14 

5.6 
30 


Corxientra- 
tion  (in  mg/l) 


K083  wastewaters: 

Benzene..- _ _. 

Diphenylamtne/ 
dK>henvlnftro9amine 

0.008 
0.017 

0.017 

Nitrobenzene 

0.017 

Phenol 

0.007 

Cyciohexanone „. 

Nickel 

0.036 
0.47 

K084  wastewaters: 

Arsenic 

0.79 

Concentra- 
tion       (in 
mg/kg) 


K085  nonwastewaters: 

Benzene 

Chkxobenzene 

o-Dichkxobenzene 

m-Ochlorobenzene 

p-Dichlofobenzene 

1 ,2.4-Tnchlof  otjenzene 

1 .2,4,5-Tetrachlorobenzene 

Pentachkxobenzene 

Hexachlorotoenzene „ „. 

/Vrockx  1016 

0.13 

/Vroclor  1221 

013 

Arodor  1 232 

Arodor  1242 

0.13 
0.13 

Arockx  1 248 

0.13 

Arockx  1 254 

Aroctor  1260 „„ „ 

0.13 
0.13 

Conceolra- 
lion  (in  mg/l) 


K085  wastewaters: 

Benzene 

0.092 

Chlorobenzene 

0.092 

o-Dichlorobenzene „ 

0.092 

m-Oichlorobenzene „__. 

0.092 

p-Dichkxot)enzene 

0092 

1.2,4-Trichlorobenzene 

0.092 

1 ,2.4,5-T9trachiof  oberaene 

0.092 

Pentachlorobenzene 

0.092 

Hexachkxoberueno „ 

0.092 

Arockx  1016 

0.00036 

Aroctor  1221 

0.00036 

Arockx  1232 

0.00036 

Arodor  1 242 ...... 

0.00036 

/Vroclor  1 248 

0  00036 

Arodor  1254 

0.00036 

Arodor  1260 

0.00036 

Corx:entra- 

tion        (in 
mg/krt 


K086     nonwastewaters     (see 
Table  CCWE  in  268.41): 

Acetone 

AcetopherxKie _.... 

Bis(2-ethylhexyl)phttialate.... 

n-Butyl  alcohol 

Butylt>enzylphttMlate 

Cyclohexanone , 

1 .2-Dichlorot)efuene 

Diethyl  phthalate , 

Dimethyl  phtfialate 

Di-n-botyl  phthalate 

0»-n-octyl  phthalate 

Etttyl  acetate . 
Ethylbenzene.. 

Metfianol , 

Mettiyl  isobutyl  ketone .. 
Methyl  ethyl  ketorw , 


also 


0.14 
9.6 

28 
2.6 

28 
1.9 
6.2 

28 

28 

28 

28 
5.6 

33 
140 

33 
200 


Concentra- 
tkx)  (in  mg/l) 


Methylene  chtonde 

Napthalene 

Nitrobenzene 

Totuerte 

1 , 1 , 1 -ThcNoroethane . 

Tricfikxoethylef>e 

Xylenes  (Total) 

Cyanides  (Total) ™ 


31 

5.9 
14 
28 

6.2 

5.6 
33 

1.5 


Concentra- 
tion On  mg/l) 


K086  wastewaters: 

Acetone 

/\cetophef>one 

Bis(2-ethylhexyl)phthalate 

n-Butyl  ateohol 

Butylbenzyiphthalate .?»alei 

Cydohexanone 

1 ,2-Dichkxot)enzer» 

Diethyl  phthalate ™ 

Dimethyl  phthalate 

Di-n-butyt  phttwlate 

Di-fvoctyt  phthalate 

Ethyl  acetate 

Ethyltjenzene _ 

Methanol  (based  on  composite 

sample) 

Methyl  Isobutyl  ketone 

Methyl  ethyl  ketone 

Methylene  chtonde 

Napthalene 

Nitrobenzene 

Toluerte 

1 ,1 .1  -Trichloroettiana 

Trichkxoethylene -. 

Xylenes  (Total) 

Cyankles  (Total) 

Cfvomiom  (Total) 

Lead 


K095  wastewaters: 

1,1,1 ,2-Tetrachtoroethar>e.. 
1 , 1 .2.2-Tetrachloroethane_ 

Tetrachtoroethene 

1,1,2-Trichtoroettwne 

Trichtoroethene 

Hexachkxoethane .; 

Pentachloroe  thane 


0.25 

0.17 

0.54 

0.56 

0.54 

1.4 

0.058 

0.54 

0.54 

0.54 

0.54 

0.0052 

0.032 

0.033 

0.028 

0.14 

0.037 

0.007 

0.033 

0.032 

0.007 

0.007 

0.028 

1.9 

0.32 

0.037 

0.007 
0.007 
0.007 
0.007 
0.007 
0.033 
0.007 


Concentra- 
tton  (m  ntg/l) 


K096  wastewaters: 

1,1,1,2-Tetrachtoroethane 0.007 

1.1,2,2-Tetrachtoroethane 0.007 

Tetrachloroettiene 0.(X)7 

1 , 1 ,2-Trichtoroethane 0.007 

Thchtoroethene 0.007 

1 .3-Oichlorobenzerw 0.008 

V      Perrtachkxoettiane 0.007 

1.2.4-Tnchtorobenzeoe 0.023 


Concentra- 
tkxi        (in 
mg/kg) 


K097  nomvastewatarK 

Hexachtorocyclopentadiena . 

Chkxdane 

Heptachtor. 


Heptachtor  epoxide . 


2.0 
0.13 
0.066 
0.66 


ConoantFS- 


mg/l) 


(in 


K097  wastewaters: 

Hexachtorocydopentadiena 

Chkxdane  

Heptachtor 


0.047 

0.00039 

0.00022 


Rp^: 
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^^519 


Heptachtor  epoxide . 


Concentra- 

tton  (in  mg/ 

kg) 


0.00022 


K09e  nonwastewaters: 
Toxapherw 


Concentra- 
tton       (in 
mg/kg) 


0.13 


Concentra- 
tton       (in 
mg/1) 


K098  wastewaters: 

Toxaphene , 

K100  wastewaters: 

Cadmium 

Chromium  (Total) 

Lead 

K101  wastewaters: 

Orttra-nitroaniline. 

Arsenic 

Cadmium 

Lead 

Mercury 

K102  wastewaters: 

Orttx>nitrophenol 

Arsenic 

Cadmium 

Lead 

Mercury  ..„ _. 


0.00039 

1.61 
0.32 
0.040 

0.27 
0.79 
0.24 
0.17 
0.082 

0.028 

0.79 

0.24 

0.17 

0.082 


Concentra- 
tion      (in 
mg/kg) 


K105  nonwastewaters: 

csenzene 

Chkxobenzene 

o-Dichlorobenzene 

p-Dk;t)torot)enzene 

2,4,5-Tnchkxophenol.. 
2,4,6-TrichkxopherH)l.. 

2-Chlorophenol 

Phenol...-. , 


4.4 
4.4 
4.4 
4.4 
4.4 
4.4 
4.4 
4.4 


Ckx>centra- 
tion        (in 
mg/l) 


K105  wastewaters: 

Benzerw 

Chtofobenzene 

o-Dichlorobenzene 

p-Oichlorot>enzene 

2,4, 5-Tnchlorophenol , 

2.4,6- Trichlorophenol. 

2-Chlorophenol 

Ptienol 

K106  wastewater 

Mercury 

POOS  wastewaters: 

Acrolein- 


0.092 
0.092 
0.092 
0.092 
0.092 
0.092 
0.092 
0.092 

0.030 

3.6 


Concentra- 
tton       On 
mg/kg) 


P004  nonwastewaters: 
AWrin _ 


0.066 


Concentra- 
tion      (in 
mg/1) 


P004  wastewaters: 

AWrin 

P010  wastewaters: 

Arsenic 

P011  wastewaters: 

Arsenic 

P012  wastewaters: 

Arsenic 


0.00024 
0.79 
0.79 
0.79 


Concentra- 
tton        (in 
mg/1)    24 
hour  com- 
posite 


P013  wastewaters: 

Barium 

1.15 

Concentra- 
tion      (in 
mg/kg) 

P020  nonwastewaters: 

2.5 

Concentra- 
tion      (in 
mq/<> 

P020  wastewaters: 

2-8ec-Butyl-4,6-dlnitrophenol 

0.038 

Concentra- 
tion (in  mg/ 
kg) 

P024  nonwastewaters: 

p-Chloroanilirie 

16 

Concentra- 
tion On  mg/l) 

P024  wastewaters: 
p-Chtoroaniline . 

P036  wastewaters: 
Arsenic 


0.28 
0.79 


Concentra- 
tion       (in 
mg/kg) 


P037  nonwastewaters: 
DieWrin 


0.13 


Concentra- 
tion (in  mg/l) 


P037  wastewaters: 
Dietorin 

P038  wastewaters: 
Arsenic 


0.00052 
0.79 


Concerrtra- 
tton       (in 
mg/kg) 

P047    nonwastewaters:    (see 
268  42  for  salts  and  esters) 

also 

140 

Concentra- 
tkxt  (in  mg/l) 

P047  was  -waters:  (see  also  268.42 
for  salts  and  esters): 
4  6-dinitrocresol... 

0.18 

Concentra- 
tion      (in 
mg/kg) 

P048  nonwastewaters: 

2,4-dinitrophenol 

140 

Concentra- 
tion (in  mg/l) 

P048  wastewaters: 

0.18 

Concentra- 
tion      (in 
mg/kg) 


P050  nortwastewaters: 

Endosulfan  1 

0.066 

Endosutfan  II 

0.13 

Endosulfan  sulfate — 

0.13 

Concentra- 
tion On  mg/l) 

P050  wastewaters: 

Endosulfan  1 

Endosulfan  II 

Endosulfan  sulfate 

0.00024 
0.00052 
0.00052 

Conoerttra- 
tion       (in 
mg/kg) 


P05I  norrwastewaters: 

Efxlrin 

Endrinatoehyde.... 


0.13 
0.13 


Cortoentra- 
Iton  On  mg/l) 


P051  wastewaters: 

Endrin 

Endrin  aldehyde 
P056  wastewaters: 
Flouride 


0.00052 
0.00052 

35 


Concentra- 


mg/kfl) 


(in 


P059  nonwastewaters: 

Heptachtor 

Heptachtor  epoxMe . 


0.066 
0.066 


Concentra- 
tton  (m  mg/l) 


P059  wastewaters: 

Heptachtor 

Heptachtor  epoxide . 


0.00022 
0.00024 


Concentra- 

tton       (in 
.    mg/kg) 


Concentra- 
bon  (In  mg/l) 


P060  wastewaters: 
Isodrin 

P065  wastewaters: 
Mercury — 


0.00020 
0.030 


Concantra- 
tton        (in 
mg/kg) 

P077  nonwastewatera: 

26 

Concentra- 
tion (in  mg/l) 

P077  wastawaters: 

p-Nitroaniltne 

0.2S 
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Concentra- 
tk>n       (tn 


P082  nonwastewatefs; 

N-NitrosodiinethylanNne 

56 

Concentra- 
tion (in  mg/l) 

P0e2  wnrtOOTters: 

N-Nitrosodiinettiytamine 

0.67 

P092  mrastewaters: 

Mercury 

P099  wastewaters: 

OHV^. 


0.030 
0.29 


Concentra- 
tion       On 
mg/kg) 


P101  nonwastewaters: 
Propanenltrile 


360 


P101  wastewaters: 
Propanenltrile .. 


Pi  03  wastewaters: 

Selenwm... 

P104  wastewaters: 

Sitver _ 

P110  wastewaters: 

Lead 

P113  wastewaters: 

Thallium 

P114  wastewaters: 

Selenium ..._ 

Thaltium 

P115  wastewaters: 

Thallium 

P1 19  wastewaters: 

Vanadium 

PI  20  wastewaters: 

Vanadium 


Concentra- 
tion (in  mg/l) 


0.64 


0.79 

0  29 

0.040 

0.14 

0.79 
0.14 

0.14 

0.042 

0.042 


• 

Concentra- 
tk)n       (in 
mg/kg) 

P123  nonwastewaters: 

Toxapherw 

1  3 

Concentra- 
tion (in  mg/l) 

PI  23  wastewaters: 

0014 

Concentra- 
tion      On 
mg/kg) 

U002  nonwastewaters: 

/Vcetone 

014 

tion  On  mg/0 

U002  wastewaters: 

Acetone 

0  25 

U012  nonwastewaters: 
Aniline 


U012  wastewaters: 
Anilirte 


U017  nonwastewaters: 
Berual  chkxide 


U01 7  wastewaters: 
Benzal  chkxide . 


Concentra- 
tkx)        (in 
mg/kg) 


U003  nonwastewaters: 

Ace»on«rile 

0.35 

Concentra- 
tion (In  mg/l) 

U003  wastewaters: 

AcetonHrile  

042 

Concentra- 
tion      (in 
mg/kg) 

U004  nonwastewaters: 

Acetophenone 

9.6 

Concentra- 
tioo  On  mg/l) 

U004  wastewaters: 

/^cetophenone 

0.17 

Corxjentra- 
tkjn       On 
mg/kg) 

U005  nonwastewaters: 

2-Ac8tylaminofkJorene 

13 

Concentra- 
tion (in  mg/l) 

U005  wastewaters: 

2-Ac8tylam«nofluorene 

0.058 

Concentra- 
tion       (In 
mg/kg) 

U009  nonwastewaters: 

/^crylonitrlle 

0.28 

Concentra- 
tion (in  mg/l) 

U009  wastewaters: 

Acrylonltrile 

0.64 

Concentra- 
tion (in  mg/l) 

14 

Concentra- 
tion       (in 
mg/kg) 


0.033 
Concentra- 
tion       (in 
mg/kg) 


6.2 

Concentra- 

tkxt  (in  mg/l) 


0.28 


Concentra- 
tion       (in 
mg/kg) 


U018  nonwastewaters: 

Benz(a)anthracene 

36 

Concenua- 
tion  (in  mg/l) 

U018  wastewaters: 

Benz(a)anihracene _ 0.C30 

ConcenUa- 
tKXi        (in 
mg/kg) 

U019  nonwastewaters: 

Benzene 

36 

Concentra- 
tion (m  mg/l) 

U01 9  wastewaters: 

Benzene 0  033 

Concentra- 
tion       (in 
mg/kg) 

U022  nonwastewaters: 

Benzo(a)pytene 

36 

Concentra- 
tioo  On  mg/l) 

U022  wastewaters: 

Benzo(a)pyrene 

0.030 

Concentra- 
tion (in  mg/l) 

U024  nonwastewaters: 

Bis-(2-chloroethoxv)methane 1          i  2 

Concentra- 
tk>n  (in  mg/l) 

U024  wastewaters: 

Bi»-(2-chloroetho>fy)m<?thane 

0064 

Concentra- 
tion       On 
mg/kg) 

U025  nonwastewaters: 

Oichkxoethyl  ettier - 

72 

Concentra- 
twn  (in  mg/l) 

U025  wastewaters: 

Dichloroethyt  ettier 

0013 

Concentra- 
tion      (In 
mg/kg) 

U027  nonwastewaters: 

Bi8-(2-chlorotsopropyl)  ether 

72 

CoiKentra- 
tion  (in  mg/l) 

U027  wastewaters: 

Bis-(2  chloroisopropyl)  ether 0  064 

Concentra- 
tion       (in 
mg/kg) 

U029  norwrastewaters: 

Methyl  Bromide , 

15 

Cor>centr<»- 
lion  (in  mg/l) 

U029  wastewaters: 

Mettiyt  Bromide 

16 

Concentra- 
tion      (in 
mg/kg) 

U030  nonwastewaters: 

4-Bromophenel  Phenyl  Ether 

15 
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1                                        Concentra- 
tion (in  mg/l) 

U030  wastewaters: 

4-Bromophenel  Phenyl  Ether 

16 

Concentia- 
M                                        tion       (in 
mg/kg) 

U031  nonwastewaters: 

n-Butanol _ 

2.6 

Concentra- 
1  1                                       tion  (in  mg/l) 

U031  wastewaters: 

n-Fjtanol „ 

0.56 

Cuncentia- 
tion  (in  mg/l) 

IX)32  wasMwaters: 

Chromium  (Total) 

0.32 

Concentra- 
tion       (in 
mg/kg) 

U036  nonwastewaters: 

Chlorxlane 

0.13 

Concentra- 
tion (in  mg/q 

U036  wastewaters: 

Chlordane 

0.00044 

Concentra- 
tion      (in 
mg/kg) 

U037  nonwastewaters: 

Ctdorobenzene 

5.7 

]  1                                       Concentra- 
'  \                                      tion  On  mg/l) 

U037  wastewaters: 

Ciilorobenzene 

0.014 

1  1                                        Concentra- 
"                                         tion       On 
mg/kg) 

U038  nonwastewaters: 

Chlorobenzilate 

6.6 

CoiKentra- 
tion  (in  mg/f) 

U038  wastewaters: 

Chlorot)enzilate 

0.292 

CorKontra- 
tion       0" 
mg/kg) 

U039  nonwastewaters: 

D-Chtoro-m-cresol    

14 

1  1                                        Concentra- 
1  1                                        tion  (in  mg/0 

U039  wastewaters: 

D-ChlorD-m-cresol 

0.062 

Concentra- 
tion      0" 
mg/kg) 

U043  nonwastewaters: 

Vinvl  chloride  

0.035 

Concentra- 
tion (in  mg/l) 

U043  wastevraters: 

Virw*  ct»'on<1e    

0.033 

Concentra- 
tion      (ir 
mg/kg) 

U044  nonwastewaters: 

Chloroform       —            .     — 

6.2 

Concentra- 
tion      (in 
mg/kg) 

U044  wastewaters: 

ChJorotorm —        — J 

0.007 

Concentra- 
tion      (in 
mg/kg) 

U045  nonwastewaters: 

Chloromethane 

5.6 

Concentra- 
tion (in  mg/l) 

U045  wastewaters: 

Chloromethane 

0.023 

Concentra- 
tion      (in 
mg/kg) 

U047  nonwastewaters: 

Z-Chkxonaohttialene 

5.6 

Concentra- 
tkjn  (in  mg/l) 

U047  wastewaters: 

0  07a 

Concentra- 
tion      (in 
mg/kg) 

2-Chk)rophenol _ 

5.7 

Concentra- 
tion (in  mg/l) 

0056 

Concentra- 
tion       (in 
mg/kg) 

Chrysene — 

3.6 

tkxi  (in  mg/l) 

U050  wastewaters: 

0.1S 

Concentra- 
tion      (in 
mg/kg) 

U051     iwnwastewaters    (see    also 
Table  CCWE  in  268.41): 

Naphtha  lerw _. 

Pentachlorophenol 

Phenanthrene 


1.5 
7.4 
1.5 


Cor>centr8- 
tion  (in  mg/l) 

Pyrer>e 

Toluene 

Xylertes  (Total) » 

1.5 
28 
33 

Concentra- 
tion      (in 
mg/kg) 

U051  wastewaters: 

ft  III,  ill  III  ■! ] 

NapnTfiaiene 

PerttacMorophenol .. 

Phanantirene 

Pyrene 

Toluene 

Xylene  (Total) 


U052  wastewaters: 

oCrasol. 

Crssols  (nv  and  p-  isomers).. 


U057  norfwastewaters: 
Cydohexanone 


U0S7  wastewaters: 
CyckJhexanone.. 


U060  nommstewaters: 

o.p'-DOO 

p.p"-000 


U060  wastewaters: 

o,p'-OOD 

p.p'-DOO 


U061  rxM^wastewators: 

o,p'-DDT 

P4)-DDT 

0.p'-000 „.. 

P4>'-00D 

0.p'-OOE 

P4)-00E 


0031 

018 

0  031 

0028 

0028 

0.032 

0.037 


Concentra- 
tion       (in 
mg/kg) 


U052  nonwastewatais: 

o-Cresol                — 

56 

nmenig  im-  and  d-  isomers) 

3.2 

Concentra- 
tion (in  mg/l) 


00066 
0.028 


Concentra- 
tion (in  mg/ 

kg) 


1.9 


Cofxjentra- 
tion  (in  mg/l) 


1.4 


Cor>centra- 
tion        (in 
mg/kg) 


0.087 
0.087 


Concentra- 
tion (in  r«g/l) 


000036 
0.00036 


(Oncentra- 
tion        (in 
mg/kg) 


0.067 
QM7 
0.087 
0.087 
0.087 
0.067 


Conoentn- 
lion(inmg/l) 


U061  wastewaters: 

o,p-OOT 

p.p'-OOT — 

0,p'-000 . 
p.p'-DOO . 
o,p'-OOE.. 


0.00036 
0.00036 
0.00036 
000036 
0.00036 
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U071  nonwastewaters: 
m-Dtchtofotoenzene.. 


CorKentra- 

tion  (Inmg/ 

kg) 

nn'-OOE 

0.00036 

Concentra- 
tion      (in 
mg/kg) 

U063  nonwastewaters: 

Oit)enzo<a.h)anttiracene 

13 

Concentra- 
tkx)  (in  mg/l) 

U0(>3  wastewaters: 

Diben3:o(a,h)anthracene ...... 

0.012 

Concentra- 
tion      (In 
mg/kg) 

U066  nonwastewaters: 

1 .2-Oit)romo-3-Chloropropane 

15 

Concentra- 
tion (In  mg/l) 

U066  wastewaters: 

1.2-OS)romo-3-0)k)ropropane 

16 

Concentra- 
tion      (In 
mg/kg) 

UOe?  nonwastewaters: 

Ethylene  Oibromide 

15 

Concentra- 
tkx)  (in  mg/l) 

U067  wastewaters: 

Ettiytene  Oibromide » 

16 

Corwentra- 
tion       (In 
mg/kg) 

U068  nonwastewaters: 

15 

Concentra- 
tion (In  mg/l) 

U068  wastewaters: 

Dibromomettiane 

16 

Concentra- 
tion      (in 
mg/kg) 

U070  nonwastewaters: 

o-OicNorobertzene _ 

6.2 

Concentra- 
ton  (In  mg/l) 

U070  waste«vaters: 

o-Dichk)robenzer» ..; 

0.058 

Concentra- 
tion      (In 
mg/kg) 

6.2 


Oxicentra- 
tion  (in  mg/l) 


U071  wastewaters: 

m-DtcMorobenzene.. 


0.072 


Concentra- 
tion      (in 
rng/Kg) 

U072  nonwastewaters: 

D-Dictiiorot)enzer)e    6.2 

CorK»ntra- 
tion  (in  mg/l) 

U072  wastewaters: 

p-Dichlorobenzene « 

0.058 

Concentra- 
tion      (in 
mg/kg) 

U073  nonwastewaters: 

16 

Concentra- 
tion (in  mg/l) 

U073  wastewaters: 

3,3'-Dichlorobon2idine - 

0.022 

Concentra- 

tton       (In 
mg/kg) 

cis-l  ,4-Dichk)ro-2-botene „ 

trans-l  4-Dict>loro-2-t)uter»e 

30 
30 

' 

Concentra- 
tion (in  mg/l) 

U074  wastewaters: 

ds-l  4-OicMoro-2.butene 

0.034 

trans- 1 ,4-Dictiloro-2-tHJter»e 

0.034 

Cortcentra- 
tion        (in 
mg/kg) 

U075  nonwastewater 

DicMorodifluoromethane 

10 

Concentra- 
tion (In  mg/l) 

U075  wastewaters: 

Dicttlorodifkjorometttane 

0.14 

Concentra- 
tion      (in 
mg/kg) 

1.1-OicJMoroethane 

6.2 

Concentre-! 
tion  (in  mg/l) 

U076  wastewaters: 

1,1-Oichloroettiane 

0.007 

Concentra- 
tion       (In 
mg/kg) 

U077  nonwastewaters: 

1  2-Dtchioroettiane 

6.2 

tion  (in  mg/l) 

U077  vrastewaters: 

1,2-(>chloroettMne...._ 

0.007 

CoTKerrtra- 
twn       (in 
mg/kg) 

U078  nonwastewaters: 

1  l.D!chloroett>vler)e  

6.2 

CoTKentra- 
tion  (in  mg/l) 

U078  wastewaters: 

1  1  -Dichloroethylene 

0.007 

Concentra- 
tkx>       (in 
mg/kg) 

U079  nonwastewaters: 

6.2 

Concentra- 
tion (In  mg/l) 

U079  wastewaters: 

0.007 

tion        (in 
mg/kg) 

U080  nonwastewaters: 

Methylene  chkxide 

31 

(:>>ncentra- 
tion  (In  mg/l) 

U080  wastewaters: 

Mettiylene  chtoride 

0.037 

Concentra- 
tton       (in 
mg/kg) 

U081  nonwastewaters: 

2  4-OcMoroDhenol  

14 

Concentra- 
tton  (In  mg/l) 

U081  wastewaters: 

2  4-Dichk)roohenol 

0.052 

Concentra- 
tion      (in 
mg/kg) 

U082  nonwastewaters: 

2,6-Dichlorophenol..._ 

14 

Concentra- 
tion (in  mg/l) 

U082  wastewaters: 

2  6-Dict>loroDbenol 

0.016 

Concentra- 
tion      (In 
mg/kg) 

U083  nonwastewaters: 

15 

Concentra- 
tion (in  mg/l) 

U083  wastewaters: 

1.2-Dichk)roorooane 

0.067 
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Concentra- 
tion       (In 
mg/kg) 

U084  nonwast 
cis-1,3-Dic 
trans-l  .3-C 

swaters: 

Moropropene 

15 

>ichloropropene 

15 

Concentra- 
tion (In  mg/l) 

U0e4  wastewa 
cis-1,3-0ic 
trans-1,3-0 

ters: 

hloropropene  

0  067 

tchloropropene 

0  067 

Concentra- 
tton       fm 
mg/kg) 

U093  nonwastewaters: 

p-Dimettiylamlnoazobenzene 

29 

1  1                                      Concentra- 
'  '                                     tton  (in  mg/l) 

U093  wastewaters: 

p-0imettiylaminoa20t>enzene 

0.74 

1                                       C>XK»ntra- 
'                                        Hon       (In 
mg/kg) 

U101  nonwasi 
2,4-Dimet 

ewaters: 

hyly  phenol 

14 

Concentra- 
tion fin  mg/l) 

U101  wastewi 
2.4-Oimet 

Iters: 

hyl  phenol 

0.045 

Concentre- 
II                                         tion        (In 
mg/kg) 

U105  nonwastewaters: 

2,4-Oinitrotoluene 

140 

1                                       Cor)cerTtra- 
tion  (in  mg/l) 

Ut05  wastew) 
2.4-Dinitr( 

Iters: 

>toluene 

0.17 

1  1                                    Corwantra- 
'!                                       t»n       (in 
mg/kg) 

U106  nonwastewaters: 

?,6  DirutrotnliiAnA 

28 

Corxsentra- 
tion  (In  mg/l) 

U106  wastew 

2.6-Dinitr 

Bters: 

Dtoluene 

0.051 

fl 

Concemra- 
tkxi        (in 
mg/kg) 

U108  nonwastewaters: 

1,4-Dioxane 

280 

1                                     Concentra- 
1  [                       [             tion  (In  mg/l) 

U1 08  wastewaters: 

l,4-Dk)xar>e 

0.080 

CofKsentra- 
tlon        (in 
mg/kg) 

U111  nonwastewaters: 

Di-rvpropylnitrosoamine _... 

14 

Cortcenlra- 
tion  (in  mg/l) 

U111  wastewaters: 

Di-n-propylnitrosoamine 

0.065 

Concentra- 
tion      (in 
mg/kg) 

U 1 1 2  nonwastewaters: 

Ettiyt  acetate 

5.6 

Concentra- 
tion (in  mg/0 

U1 12  wastewaters: 

Ethyl  acetate „ 

0.0052 

Concentra- 
twn       (In 
mg/kg) 

Ethyl  ether 

140 

Concentra- 
tion (in  mg/Q 

U1 17  wastewaters: 

Ethyl  ether 

0.28 

Concentra- 
tion      fm 
mg/kg) 

U 1 1 8  nonwastewaters: 

Ethyl  methacrylate _ 

160 

Cor>centra- 
tion  (in  mg/0 

U1 18  wastewaters: 

Ethyl  mettiacrylate 

0.47 

Concentra- 
tion      (in 
mg/kg) 

U120  nonwastewaters: 

Fhjoranthene - 

3.6 

Concentra- 
tion fm  mg/0 

U120  wastewaters: 

Fkjoranthene 

a030 

Concentra- 
tion      fin 
mg/kg) 

U121  nonwastewaters: 

Ruorotrichloromethane 

33 

Concentra- 
tk>n  (in  mg/l) 

U121  wastewaters: 

FKiorotnchloromethane 

ai3 

Corx»rTtr8- 
tion        (in 

U127  nonwastewaters: 

37 

Oonoenka- 
tion  fm  mg/4 

U1 27  wastewaters: 

Hexachkxotjenzene _ 

0.055 

Corxsentra- 
1                                 •                     tion        (In 
'                                                   mg/kg) 

Hexachtorobutadiene 

26 

Concentra- 
tion (m  mg/l) 

U1 28  wastewaters: 

Hexachkxobofadiene 

0.031 

Concentra- 
tion       fm 
mg/kg) 

U129  nonwastewaters: 

alpha-BHC 

beta-BHC 

delta-BHC 

9ainrna*BHC  (tjndsne).. 


0.066 
0.066 
0.066 
0.066 


Concentra- 
tion (in  mg/l) 


U129  wastewaters 

atpha-BHC 

beta-BHC  - 

delta-BHC 

gamma-BHC  (Lindarte).. 


0.00024 
a00024 
(U)0024 
0.(X)024 


Concentra- 
tion       (in 
mg/kg) 

U130  nonwastewaters: 

Hexachkyocydopentadiene 

4.6 

Concentra- 
tion (in  mg/Q 

U 130  wastewaters: 

0.096 

Concentra- 
tion (in  mg/l) 

U131  nonwastewaters: 

HexacWoroethane 

30 

Concentra- 
tion fm  mg/l) 

U131  vrastewaters: 

Hexachkjroethane 

0034 

Concentra- 
tkxi       fm 
mg/kg) 

U132  nonwastewaters: 

HexAchioroDhene     »— »d 

l.t 
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U132  wastewaters: 
Hexachkxopfiene .. 


U134  wastewaters: 
Fluoride 


U142  wastewaters: 
Kepone 

U144  wastewaters: 
Lead 


Concentra- 
tion (m  mg/l) 


58 


35 


Afsenic „ _.... 

0.79 

Concentra- 
tion      (in 
mg/kg) 

U137  nonwastewaters: 

3.6 

Concentra- 
tion (in  mg/l) 

U137  wastewaters: 

Indenod  2  3.-c.d)Dvrene 

0.030 

Concentra- 
tion      (in 
mg/kg) 

U138  nonwastewaters: 

lodomettMne 

65 

Concentra- 
tkjn  (in  mg/l) 

U138  wastewaters: 

lodomettiane 

0.23 

Concentra- 
tion      (in 
mg/kg) 

U140  nonwastewaters: 

Isobutanol 

170 

Concentra- 
tion (in  mg/l) 

U140  wastewaters: 

Isotxitanol 

1.4 

Concentra- 
tion      (in 
mg/kg) 

U141  nonwastewaters: 

2.6 

Concentia- 
txxt(inmg/l) 

U141  wastewaters: 

laooafrole »«..««..«.»..».m»....».. 

0.076 

Concentra- 
tion      (in 
mg/kg) 

U142  nomrastewaters: 

Kepone 

0.043 

Concentra- 
tkx>  (in  mg/l) 

0.0011 
0.040 


Cortcentra- 
tion  (in  mg/l) 


U1 45  wastewaters: 
Lead 

U146  wastewaters: 
Lead , 

U151  wastewaters: 
Mercury 


0.040 
0.040 
0.030 


CorK»r>tr8- 
tion        (in 
mg/kg) 

Mettiacrytonitrile _.... 

84 

Concentra- 
tion (in  mg/l) 

U1 52  wastewaters: 

Methacrylonitrile 

0.47 

Concentra- 
tion      (in 
mg/kg) 

U1 55  nonwastewaters: 

IMethapyrilene 

6.9 

CoTKentra- 
tion  (in  mg/l) 

U1 55  wastewaters: 

Methapyrilene 

0.15 

Concentra- 
tion      (in 
mg/kg) 

U157  nonwastewaters: 

3-Mettiylchloanthrene _ « 

33 

Concentra- 
tion On  mg/l) 

U157  wastewaters: 

3-Methylchloanttirene 

0.58 

Concerrtra- 
tion       On 
mg/kg) 

U158  nonwastewaters: 
4,4'-Methylene-tits-(2- 
ct)loroanilir)e) 

29 

Concentra- 
tion On  mg/l) 

U1 58  wastewaters: 

4,4--Methylene-t>is-(2- 
chloroaniline) 

0.74 

Concentra- 
tion      (in 
mg/kg) 

U159  nonwastewaters: 

Methyl  ettiyl  ketone 

200 

Concentra- 
tion (in  mg/l) 

U1 59  wastewaters: 

Meltiyl  ett»yl  ketor>e 

0.14 

Concentra- 
tion (in  mg/l) 

U161  nonwastewaters: 

Methvl  isobutvt  ketone 

33 

Concentra- 
tion (in  mg/l) 

U161  wastewaters: 

Mettwl  isobutyl  ketone 

0.028 

CofKentra- 
tion       On 
mg/kg) 

U162  nonwastewaters: 

Methyl  ntethacrylate 

160 

Concentra- 
tion On  mg/l) 

U162  wastewaters: 

Mettivl  mettiacrvlate 

0.47 

Concentra- 
tk)n       (in 
n»g/kg) 

U165  nonwastewaters: 

Naphthalene 

5.9 

Coricentra- 
tion  (in  mg/l) 

U165  wastewaters: 

Naohthalene 

0.007 

Concentra- 
tion      (in 

mg/kg) 

U166  nonwastewaters: 

1  4-NADhthoauinone     

1.9 

Concentra- 
tkm  (in  mg/l) 

U166  wastewaters: 

1  4-NaDhttioaiiinone 

0.073 

Concentra- 
tion      (In 
mg/kg) 

U167  nonwastewaters: 

1  -Naphthylamine 

15 

Concentra- 
tion On  mg/l) 

U167  wastewaters: 

1-Naphthylamine 

0.37 

Concentra- 
liuii       (in 
mg/kg) 

U168  nonwastewaters: 

^'Naohthvlamine         

15 

Concentra- 
tion On  mg/0 

U168  wastewaters: 

2-r4aohthvlafTWno       

1.8 
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Concentra- 
tion      On 
ms/kfl) 

U169  nonwastewaters: 

Nitrobenzene _ 

14 

Concentra- 
tion (in  mg/l) 

U169  wastewaters: 

Nitrot)en7ene ~_„.     

0.033 

Concentra- 
tion      (in 
mg/kg) 

U170  nonwastewaters: 

4-NitroDt>erK>l  

65 

Concerttra- 
tkxi  (in  mg/0 

U1 70  wastewaters: 

4-Nitrophenol _... 

0.18 

il 

Concentra- 
tion      On 
mg/kg) 

U172  nonwastewaters: 

N  -  Nitroso-dt-n-butlyamine 

54 

Concentra- 
tion On  mg/1 

U172  wastewaters: 

0.67 

Concentra- 
tion      On 
mg/kg) 


U174  nor>wastewaters: 

N-Nitroaodiethylamine _ 

2« 

Concentra- 
tion On  mg/l) 

U174  wastewaters: 

N  Nitrosodiethylamine 

0.67 

• 

Concentra- 
tion      On 
mg/kg) 

U179  nonwastewaters: 

N-Nitro60piperidine 

220 

II 

Concentra- 
tion (in  mg/l) 

U179  wasteiMaters: 

N-Nitrosopiperidkte 

1.3 

II 

Concentra- 
tion      On 
mg/kg) 

220 

Concentra- 
tion (in  ft»g/l) 

N-Nitrosopyrrotkline  ....„ 

A3 

'                                         Cortcentra- 
tion       On 
mg/Kg) 

5-Nitro^>«)luidlne 

56 

Concentra- 
tion (in  mg/Q 

U181  wastewaters: 

6-Nitro-o^otuidine 

2.2 

Concentra- 
tion      (in 
mg/kg) 

U183  rx)nwastewaters: 

Pentachloroljenzene 

37 

Concenba- 
tion  On  mg/l) 


U183  wastewaters: 

Pentachk)rot)en2ene._ _ 

0.096 

Concentra- 
tion      On 
mg/kg) 

U184  nor«wastewaters: 

Perrtachioroethane..- 

31 

Concentra- 
tion (in  mg/0 

U164  wastewaters: 

Pentact»loroethane 

0.037 

Goncentra- 
tton       On 
mg/kg) 

U165  nonwastewaters: 

Pentachtoronitrobenzene - 

4.8 

(Concentra- 
tion On  mg/l) 

U185  wastewaters: 

Perrtaohloronitrobenzerw .... 

0.096 

Concentra- 
tion      (in 
mg/kg) 

U187  nonwastewaters: 

Pf>enacetin 

16 

Concentra- 
tkx»  On  tngf) 

U187  wastewaters: 

Phenacitin 

0.36 

Concentra- 
tion      On 
mg/kg) 

U188  nonwastewaters: 

Ptienot 

6.2 

Concentra- 
tion On  mg/l) 

-  U 168  wastewaters: 

Phenol 

0.091 

Concentra- 
tion      On 
mg/kg) 

U192  nomrastewaters: 

Pronamide 

1.5 

Concentra- 
txjn  On  mg/Q 

U192  wastewaters: 

Pronaniide....».».....»w*»..»...».»...... 

0.039 

U196  noriwastewaters: 
Pyridirw..«......*.«..»* 


U196  wastewaters: 
Pyridine 


U197  nonwastewaters: 
p-Benzoquinone 


U197  wastewaters: 
p-6enzoquinone. 


U201  nonwastewaters: 
Resourcinol — 


U201  wastewaters: 
Resourcinol. — 


U203  nonwastewaters: 
Satrole 


U203  wastewaters: 
Safrole - 

U204  wastewaters: 
Selerfium — 

U205  wastewaters: 
Selenium 


Concentra- 
tion      On 
mg/kg) 


16 


Cofx»ntr8- 
tion  (in  mg/l) 


0.031 


Comentra- 
tnn       On 
mg/kg) 


180 


Concentra- 
tion (in  mg/l) 


13 


Concentra- 
txx)       On 
mg/kg) 


1.8 


Concentra- 
tion On  mg/0 


8.2 


Conoerttra- 
tion       On 
mg/kg) 


22 


Concentra- 
tion On  mg/Q 


3.79 
0.79 


Concentra- 
tion       On 
mg/kg) 

U207  nonwastewaters: 

19 

Conoanln- 
tion  0n  mg/l) 

U207  wastewaters: 

1 .2.4,5-TetrachlorobefHene 

0.023 

- 

Concentra- 
tion      On 
mg/kg) 

U208  nonwastewaters: 

11??  Tntmr+ilorrKtttMine 

1         6.2 

Concentra- 
tion On  mg/l) 

U208  wastewaters: 

1.1 .1 ,2-Tetrachtoroethane 

0.007 
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Coocenlra- 
lion        (in 
mg/kg) 

U209  natmasttmaiats: 

«.2 

Concentra- 
tion (in  mg/l) 

U209  wastewaters: 

t,IA2-TetiacMoroethane : 

CSXff 

Concentra- 
tion      On 
mg/kg) 

U210  nonwastewaters: 

&2 

Concentra- 
tion (in  mg/0 

U210  wastewaters: 

0J0O7 

Concentra- 
tion      (in 
mg/kg) 

U211  nonwastewaters: 

Carbon  tetractikxide.        t 

«u2 

Concentra- 
tion (in  mg/l) 

U211  wastewaters: 

CartKXi  tetrachloride - 
U214  wastewaters: 

DMHiMii- _... 

U215  waOewaters: 

TYibMuvi 

U2t6  wastewaters. 

Thallium..^ 

U217  wMlewatarK 

ThaMum 


0007 

0.14 

0.14 

0.14 

0.14 


Concentra- 
tion      ^ 

U220  nonwastewaters: 

Tohiene ._    ._ 

» 

Concertra- 
fionfmrng/l) 

U220  woatcwaters: 

TDfunn* 

0X128 

Conoenlra- 
tion       i/n 
mg/kg) 

U22S  nonweotowatfK 

Bfofno'ofm     —...J 

IS 

Concentra- 
tkxi  (in  mg/l) 

U225  wMtoM  raters: 

1« 

IMI 


Concervtra- 
tion        (in 
mg/kg) 

l.l.l.-TfWhkxoettiane 

6.2 

Concerrtra- 
tion  (in  mg/l) 

U226  wastewaters: 

1.1,1,-Tiichtoroethane . 

0.007 

Concentra- 
tion       (in 
mg/tig) 

U227  nonwastewaters: 

1  1  2-Trichkxoethane 

6.2 

Concentra- 
tion (in  mg/q 

1 1227  wastewaters: 

il.U-Tncfitoroethane — 

0.007 

Concentra- 
tion      <in 
>»9/kg) 

TrieWoroethytene -.... 

5.6 

Concentra- 
two ««  mg/l) 

UZ2v  WSSfewBIOfSt 

0.007 

tiOH          fM 

U23Q  norwwutewaters: 

Xvienes  fTotal) 

33 

Concentra- 

U239  wastewaters: 

Xylenes  (TotaO - 

0.032 

Concentra- 
tion      fm 
mg/K?J) 

U240    nonwastewaters    (see    also 
268.42  for  salts  and  esters): 
2.4-0 

10 

Concertra- 
tion  (in  mg/l) 

U240  wastewaters  (see  also  268.42 
for  salts  and  esters): 
^4-0 - ~. 

0.013 

Concentra- 
tion      On 
mg/kg) 

U243  nonwastewaters: 

HftxachlofDorooene   . 

37 

Concentra- 
tion (in  mg/0 

U243  wastewaters: 

Hexacfikxopropene 

0X)47 

Concentra- 
tion      (in 
mg/kg) 


U247  nonwastevimters: 
Mettwxyctikx — 


—        Cit 


CoTKentra- 
tion  (in  mg/l) 


U247  wastewaters: 
Mettioxychlor... 


_  0.00036 


MuKi-source  leachate 
noTMvastewaiers 


Acetorie 

Acenaphthalene.. 

AcenapMtwrie 

AcetonBrile 

Acrolein _ 

Acetophenone- 
Acrylamide.. 


2  Acetytaminofhiorene . 

Acrylonitrile 

AWrin 

4-Amir)obiphenyt 

Aniline 

Anttvacene _ -. 

Aramite 


Aroclor  1016. 

Afoclor  1221- 

Aroclor  1232 

Aroclor  1242. 

Aroclor  1248.... 
Aroctor  1254..„... 

Aroctor  1260 

alpha-BHC 

beta-BHC 

delta-BHC 

gamma-BHC 

Benzene.- 

Benzal  chloride - 

Beruene  ttnol 

Benzo(a)ant)vacene 

Benzo(b)fluoranthene. ._ 
Benzoik)fluoranthene. ... 

3enzo(g.fi,i)pefylene. 

Benzo(a)pyrene ~. 

p-BenzoquirK>r)e.. 


Total 

compositk)n 

(mg/kg) 


BroTTKKJichloromettiane 

Bromoiorm -.. 

Bromomethane  (methyl  bromide).. 

4-Bromopheny1  phenyl  ether — 

n-Butanoi - 

Butyl  tjenzyl  phthalate 

2-sec-Butyt-4.6-dinifropherx)l 

Cartxxi  letrachlonde 

Chtordane _ 

o-Chkxoaniline ™_ 

Chlorobenzerie _.. 

Chlorobenzilate 

2-Chloro-1.3-butadiene 

Chlorodiljromomettiane 

Cmoroeltiane 

bis-{2-Ctitoroethoxy)  methane.. 

bis-(2-Chk)roetiyl)  ether „... 

ChkHOlorm _ _ 

bis-(2-Chtoro4Sopropyt)  ether.... 

p-Chloro-m-cresol. 

CWorornettTane „....„ 

2-CMoronaphthalene 

2-Chtofophenol  ..„.„.._... 

3-Chloropropene 

Chryserte 

o-Creso( _ 

Cresol  (m-  and  p-  isomers) 

Cyctohexanone 


0.14 

3.4 

9.1 

0.35 

24 

a« 

1.5 

13 
0.28 
0.066 

13 

14 
7.7 
2.5 
0.92 
0.92 
0.92 
0.92 
0.92 
1.8 
1.8 
0.066 
0.066 
0.066 
0.066 

36 

e.2 

6.2 
3.6 

3.4 

a4 

3.6 
180 
16 
16 
16 
16 

26 
15 

2.5 

6.2 

0.13 

^6 

Sl7 

6.6 
28 
16 

6.0 

7.2 

7.2 

6.2 

7.2 
14 

5.6 

5.6 

5.7 

n 

3.6 
5.6 
3.2 
1.9 


Multi-source  leachate 
nonwastewaters 


1 ,2-Dit)romo-3-Chloropropane 

1 .2-Dibrofnoethane    (Ethylene   dibro- 

mide) „_ 

Oityomomethane 

2,4-Ok:hkxopheno)(yacetk:  acid  (2,4- 

D) 

O.P-DDD „. 

P.P-DDD 

0.p'-DDE t 

pj)'-DOE _. „ 

O.p'-DDT 

p,p'-OOT __ 

Dibenzo(a,h)antt>racene 

1  ..2,7,8-Dibenzapyrene 

tris-(2,3-Dibrornopropy1)  phosphate 

m-Dichlorobeozene 

o-DJchtorotsenzene 

p-Dichlofobenzene 

3.3'-Dichlorot>enzidine 

cis-1 ,4-Oichloro-2-butene 

trans-l,4-Dichk>fo-2-butene 

Dichkjrodifluofometfiane 

1.1-Dictiloroethane 

1 ,2-Dichk>f  oethane 

1 , 1  -Oichloroethytene 

trans-1,2-Dichkxoethylene „ 

2.4-Dichlorophenol 

2,6-[>chlorophenol _ 

1 ,2-Dichloropropane 

cis-1.3-Dichloropfopene 

trans-1 ,3-Oichloroproper)e 

Dieklrin . ............... 

Diethyl  phthalate 

p-Oimethylaminoazobenze(w 

2.4-Dimethyl  phenol 

Omettiyl  phthalate 

Di-n-tHityl  phthalate 

1 ,4-Onitrobenzene 

4,6-Dtnitrocreso( „.. 

2,4-Dinitropherx>) 

2,4-OirHtrotokjene 

2,6-Dinrtrotokjene „ 

Dt-rvoctyl  phthalate 

Dtp^TOMy  limine «. 

Ophenylnitrosoamine „™..........„. 

Di-n-propylnitrosoamir»e 

1  A-Dnxane „„. 

Disutf  oton „ . 

Endosurtan  I 

Endosutfan  II „ „. 


Total 

composition 

(mg/kg) 


16 

16 
16 

10 

0.087 

0.087 

0.087 

0.087 

0.087 

0.087 
13 
22 

0.1 

6.2 

6.2 

6.2 
16 
30 
30 
10 

6.2 

6.2 

6.2 

6.2 
14 
14 
15 
15 
15 

0.13 
28 
29 
14 
28 
28 

2.3 

140 

140 

140 

28 

28 

13 

13 

14 

280 

0.1 

0.066 

0.13 


Multi-source  leachate 
nonwastewfters 


Endosultan  suHate „ , 

Endrin ■. 

Endrin  akiehyde 

Ethyt  acetate .t 

Ethyl  benzene . 

Ethyt  ether 

bi8-(2-Ethythexyl)  phthalate 

Ethyl  methacryiate „ 

Famphur 

Fluoranthene 

Fluorene .• 

Ruorotricfikvomethane 

HeptachkK 

Heptachlor  epoidde 

Hexachkxot)enzene .... 

Hexachlorobutadiene 

Hexachlorocyclopentadiene 

Hexachlorodibenzo-turans „... 

Hexachkyodit)©nzo-p-dioxin». 

Hexachtor  oethane 

Hexachlorophene 

Hexachloropropene 

trxJeno<  1 ,2,3,-c,d)pyrene 

lodomethane ... 

IsotHrtanol 

tsodrin . 

Isosafrole 

Kepone 

Methacrylor>itrile 

Methanol 

Methapyrilene 

Methoxychlor 

3-Methylchloanthrene _ 

4.4-M8thylene-bts-(2-chloroaniline). . 

Methylene  chtohde 

Methyl  ethyl  ketone „ 

Methyl  isobutyl  ketone 

Methyl  methacryiate _._ 

Methyl  ParathHjn _ 

Naphttwiene .„ ■. 

1 ,4-Naphtt>oquirK>ne 

1  -Naphthytamirte 

2-Naphthytamine _.„..„„....„........... 

p-Nitroaniline 

Nitrobenzene „ 

5-Nltro-o-totukline 

4-Nltrophenol _ „ 

N-Nitrosodiethylamine 

N-Nitrosodimettiylamine 

N-Nitroso-di-n-but)yamine 


Total 

composition 

(mg/kg) 


0.13 

0.13 

0.13 

5.6 

6.0 
140 
28 
160 

0.1 

3.6 

7.7 
33 

0.066 

0.066 
37 
28 

4.8 

0.001 

0.001 
30 

1.1 
37 

3.6 
65 
170 

0.010 

2.6 

0.042 
84 
140 

6.9 

0.18 
33 
29 
31 
200 
33 
160 

0.1 

5.9 

1.9 
15 
15 
28 
14 
56 
65 
28 
56 
54 


Multi-source  leachate 
nonwastewaters 


N-Nltrosomett>y1ettiy1amine 

N-Nitrosomorpho(ir>e „.„„...... 

N-Nltrosopiperidine 

N-NrtrosopyrroMhe 

Parathion 

Pentachkxobenzene 

Pentachlorodibenzo-turans _.. 

Pentachk>rodibenzo-p-d«xir» 

Pentachkxoethane 

Pentachloronitrobenzene 

Pentachloropherx)L* 

Ptienacetin 

Phenanttvene .1 

Phenol 

Phorate. 

Phthaik:       anhydride       (measured 

asphthalic  acid) 

Propanenithle __. 

Pronamide 

Pyrer>e 

Pyridine 

Resourcinol ~ 

Safroie 

Silvex  (2,4,5-TP) 

2,4,5-T „„ 

1 ,2,4,5-Tetrachlorobenzene 

Tetrachlorodibenzo-furafw. _. 

Tetrachloroditjerizo-p-dioxins ... 

1,1,1,2-Tetr8Chloroethane 

1 ,1 ,2,2-Tetrachloroethar>e 

Tetrachloroethytene „™™...... 

2.3,4,6- TetrachtorophenoJ 

Totueno 

Toxapherw 

1 .2,4-Trichlorobenzene _. 

1,1,1  -Trichkxoethane 

1 ,1 ,2-Tnchloroettiane i_~ 

Tnchkxoethyleoe 

2,4,5-TnchkxophefX)l ..- 

2,4,6-Thchkxophenol 

1,2,3-Thchtoropropane _.. 

1 , 1 ,2-Tnchtoro-lZ2-tnfloofO-ethane 

Vinyl  chtoride 

Xytene(s) — 

Cyanides  (TotaO - 

CyankJes  (Amenable). ..~ 


Jo«^^ 

composition 

(mg/kg) 


2.3 
2.3 

220 
220 

0.1 
37 

0.001 

0.001 
31 

4.8 
37 
16 

3.4 

6.2 

0.1 

28 
360 

1.5 

9.1 
16 

1.8 
22 

21 

21 
19 

0.001 

0.001 

6.2 

6.2 

6.2 
37 
28 

13 
19 

6.2 

6.2 

5.6 
37 
37 
28 
28 

0.035 
33 


1.5 


0.10 


4S52ii 


Federal  Regigter  /  Vol.  54.  No.  224  /  Wednesday.  November  22. 1989  /  Proposed  Rules 


Register  /  Vol.  54,  No.  224  /  Wednesday,  November  22.  1989  /  Proposed  Rules 


48529 


Mulih«oufoe  leachate  wastewaters ' 


Acetone 

AcenapMtialens... 
AcenapMhene..... 

Acetonitrile 

Acrolein 

Acetophenone 

Acrylamide _ 

2-AceiylamifK>tluorene . 

Acrylonttrile _ „.. 

AkJrin 

4-Aminot>iphenyl 

Andine „ 

Anthracene _ 

Arafflae ..............< 

Arodor  1016. .._ _, 

AfOdOf  1221 

Aroclor  1232 „.. 

Arodor  1242  ..„ 

Aroctor  1248 .._ ™, 

Aroclor  1254 

Arodor  1260...- 

alpha-BHC 

beta-BHC 

defta-BHC 

ganwua-BHC 

8enz«l  cMoride 

Beraaae 


Bermne  thiol 

Benro(a)anthi'acene_ 


BenzD<a)pyTene 

Benzot>)<luoranthene 

Benzo(9.h.i)pefy(ene 

Benzo<IO(luofanthene 

p-Banioquinone _ 

BromodKhiorometfTane 

Bromomethane  (methyl  bromide) _ 

4-Bromophenyl  phenyl  ether... _ 

n-Biitanoi _ 

Butyl  benzyl  phtialate  ..._ 

2-sec-8utyl-4,6-dinttrophenol 

Cartxm  tetrachloride 

Carbon  disulfide _ 

Chlordane _ „ 

p-Chtoroamline „ 

Ctflorotjenzans- „.... 

Chiontenzilate 

2-CtHoro-1,3-t)atadiene 

Chlorodibromomathane 

Chloroethane 


t)<s-(2-Chloroethoxy)  metttane 

bis(2<;hloroelhyl)  ether _ 

2-Chloroethyl  viriyl  ether 

Ct>loro«orTn 

bis-(2.Chloroisopropyl)  ether _ 

p-Chloro-m-cresol _ _. 

Chiorometfiane  (methyl  chloride) 

2-ChioronaphtlTalene 

2-Chlorophenol _.. 

3-Chioropropene 

Chrysene 

o-Cresol 


Cresol  (m-  and  pisomars) 

Cyclohexarxyie 

1 .2-DibrorTK>-3-chloroproparfe .._. 

1 .2-Dibromoethane _.. _ 

Ditxomofnethane 

2.4-Oichlorophenoxyaoatlc  add- 
04)'-DD0 


Total 

Composition 
(mg/*) 


0.1«2 
Oi)S9 
(LOSS 
0.097 
ai62 
41.196 
1.042 
0.040 
0.242 
0.021 
0.095 
0.807 
O.0S9 
0.020 
0.013 
0.014 
0.013 
0.017 
0.013 
0.014 
0.014 
000014 
0.00014 
0.023 
0.00168 
0.040 
0.136 
a210 

ojoaa 

OJ061 


0004 

OJiSt 
0:020 
0.198 

ao6s 

0.040 
0.137 
0.012 
1.436 
0.032 
0.179 
0XXI327 
43.736 
0X132 
a072 
O032 
0.0S2 
0.268 
0.006 
0.024 
0.035 
0046 
0040 
0053 
0  190 
0.040 
0.051 
0.021 
0.059 
0169 
1.315 
0.020 
0.065 
0.016 
0.065 
0.721 
0.023 


Mulii-aaurce  leachate  wastewaters ' 


p.p'-€DO.. 
o.p'-ODE . 

p.p'  COE 

o.p'-ODT 

p.p -DOT 

Oibenzo(a.e)pyr«rw  (1:2;7J| 

Oit>efao<a.h)anttv«oe(«a 

ths- (2  3  -  CMxormpropyt) 

m-OKMorobenzene 

0-Dichlorobenzer»e 

p-Dichtorobenzene 


3^'-Oichlorot)enz«dioe ..„ 

cia-1 ,4-Dichloro-2-tiote»w 

trans- 1 ,4-Dichloro-2-tHJle»«a 

Dichlorodifluoromett<aoe..._ 

1 , 1  -Ochloroethane 

1 ,2-Dichloroethane 

l,i-0>chiofoettTyier>e _ 

frans-1 .2-Dichlaroelhytona 

2,4-Oichlorophenol  ....™...™™..„._ 

2,6-Dichlorophenol „.„ 

1 ,2-Didiloropfopane „.. 

68-1 .3-Oichloropropene....™..... 

trans-1 .3-Dichloropcopana ..».»..... 

uialdnn „ „.....,«.. 

Diethyl  phthalate 

S.S-Oimethoxybenzidine 

p-Dimelhylaminoazotoenzene 

3,3'-Dffnethylbenzidine _ 

2,4-DnTiethyl  phenol 

DifTWttTyt  phttialate . 

Di-n-butyi  phthalate..-. ™____ 

1 ,4-Dinrtrobenzene .„...„ 

4,6-Dirrtrocresol 

2,4-D(rntrophenol . 
2.4-Dinrtrotoluerw . 
2,6-Dinitrototuene . 
Di-n-octyl  phthalate. 


Di-rvprDpylnitrosoamine .. 
Diphenylamine . 
1,2-Dipheriyl  hydrazine. 
Oiphenyinitrosoamine.... 

1,4-Ooxane 

DisuHoton _ 

EndosuHan  I _ 

EndosuBan  ll...._ 

EndosuRan  suKate.. 
Endrin.. 

Endhn  aldehyde 

Ethyl  acetate „ 

Ethyl  benzene 

Ethyl  ether , 

bts-(2-Ethyihexyl)  phthalate 

Ethyl  methacrylate , 

Ethylene  oxide 

Farnphur „..., 

Fluoranthene _ , 

Fhjorene 

FKjorotnchloromethane _, 

Heptachlor 

Hoptachlof  epoxide . 

Hexachlorobenzena , 

Hexachlofotxitadiene _ 

Hexachlorocyclopentadiena .... 

Hexachloiodit)«nzo-turans 

Hexachlorodibenzo-p-dioxirw . 

Hexachloroettiane 

Hexacttiorophene _.... 


Total 

Composition 
(mg/I) 


0/023 
OjOSI 
OJ091 
0.00392 
0.00392 
OXMI 
0.040 
0.080 
0.014 
0.084 
0.086 
0.095 
0.021 
0.021 
0.130 
0OS9 
0.211 
0025 
0.064 
0.078 
0.076 
a482 
0.021 
0.021 
0.017 
0.203 
0.095 
0.095 
0.095 
0.036 
a047 
O057 
0.231 
0.277 
0123 
0.235 
0.398 
0.012 
0400 
0378 
0.063 
0.260 
28 
0.770 
0.023 
0X129 
0029 
0.00279 
0.025 
0.195 
0.032 
0.067 
0.279 
0.032 
127.4 
0.336 

o.Dea 

0059 

O023 

0.00116 

0.016 

0.040 

0040 

0.041 

0000035 

0.000031 

0040 

0.00111 


MuKi-souroe  leacttate  wastewaters  ' 


Hexachloropropene 

lndeno(i,2,3,-Ci 

lodomethane 

Isobutanol 

Isodhn 

I; 


Kepone 

Methacrylonitnia 

Methanol 

Melhapyhlene 

Mettxnychlor.... 

3-Methylchloanthrene 

4,4-Methylene-bis-(2-chloroaaftne) 

Methylene  chtorxle...... 

Mettiyl  ethyl  ketone 

Methyl  isobutyi  ketone 
Mettiyl  methacrylate.... 
Methyl  Parathion. 

Naphthalene 

1 ,4-Naphthoquinona.. 

1-Naphthytamine 

2-Naphthylamir« 

p-Nitroaniline ..._ 

Nitrobenzene...- 

5-Nitro-o-toluidine 

4-NitrQphenol . 


N-Nitrosodiettiytamir>e 

N-Nitrosodimethylamtne _ 

N-Nitroso-dl-n-butylamine .... 
N-Nitrosomethylethylamine . 

N-Nrtroeomorpholine 

N-Nitro8opiperidine _.._ 

N-Nitrosopyrrolidine _ 

Parathion 

Pentachtorot)erttena 


Pentachloroditjenzo-hjrans , 

Pentachorodityenzo-p-dioxirw 

PentadHoroethane 

Pentactiloronitrot)enzerte 

PentachloropherK>l 

Phenacetin „ 

Phenanthrene...- 

PtierxjI.- 

Ptxxala _ _. 

Phtttalic    anhydhde    (nteasured 

phthalic  acid)- 

Propanenithle  (attiyl  cyanide) 

Pronainide 

Pyrene 

Pyridine _ 

Resordnol _ 

Safrole 

Silvex  (2.4,5-TP) 

2,4.5-T 

1,2.4,5-TetrachkxoberHerto 

Tetrachkxoditjenzo-turans 

Tetracfilorodit)enzo-p-dioxins 

1,1.1 ,2-Tetrachioroethane 

1 ,1 ,2,2-Tetrachk3roethane 

Tetractiloroethylene 

2,3,4,6-Tetrachlorophenot 

Toluene 

Toxaphene  

Tribromomettwne  (bromoform)... 

1 ,2.4-Trichloroben2ene 

1.1,1  -Trichloroethane .. 

1 , 1 .2-Trichloroethana 


Total 
Composition 

(DQ/D 


0.025 
0.004 
0.182 
0125 
O.tCI 
9542 
0.0095 
28. 
0.033 
9.542 
0252 
0.004 
0J58 
0.089 
OOIB 
0032 
O032 
0338 
O0S9 
0020 
0378 
0378 

ojoao 

O068 

O230 

0124 

O290 

0.290 

O290 

O290 

0.290 

O010 

OjOM 

0.336 

O048 

0.000023 

0.000018 

O040 

0.040 

0.M2 

0.542 

0i090 

oiiae 

0.770 

0020 
23.0 
0XM3 
0.067 
0.008 
0.042 
9.542 
0.721 
0721 
0.040 
00000088 
00000062 
0.032 
0.032 
0.056 
O051 
0.060 
O0095 
0.357 
0.046 
0.054 
0.054 


■  Note;  These  proposed  standards  for  wastewater 
forms  of  Multi-source  leachate  represent  alternative 
startdards  for  the  U  and  P  wastewaters  that  corre- 
spond to  chemicals  listed  in  this  \.atAe.  As  an  exam- 
ple: the  standard  for  acetone  listed  above  is  an 
alternative  standard  for  U002  (acetone)  wastewaters, 
etc.  Not  all  constituents  listed  in  the  above  tatjie 
have  a  corresponding  U  or  P  waste  codes.  These 
generally  represent  other  Appendix  VIII  (40  CFR  261) 
constituents  that  were  not  listed  as  U  or  P  wastes. 
See  background  information  on  tfie  developrT>ent  of 
these  alternative  standards  in  section 
III.A.1.h.(6.)(b.). 


8.  Appendix  IV  is  added  to  Part  268  to 
read  as  follows: 

APPENDIX  IV— ORGANIC  LAB 
PACKS 

Hazardous  waste  with  the  following 
EPA  waste  codes  may  be  placed  in  an 
"organic  lab  pack." 

POOL  P002.  P003.  P004,  POOS,  P007.  P008, 
P014,  P016,  P017,  P018.  P022.  P023.  P024, 
P026.  P027,  P028,  P034,  P037.  P039,  P040, 
P041,  P043.  POM,  P045.  P046,  P047,  PD48, 
P049,  P050,  P051,  P054,  P057,  P058.  P059. 
P060.  P062,  P064.  P066,  P067,  P069.  P070, 
P071.  P072.  P075,  P077,  P082.  P085.  P088, 
P089.  P093,  P094,  PlOl,  Pl08,  P109,  Pill. 
P116,  P118,  P123 

UOOl.  U002.  U003.  U004.  U005,  U006. 
U008.  UOIO.  UOll.  U012,  U014.  U015, 
U016.  U017,  U018,  U019,  U021,  U022. 
U024,  U025,  U026.  U027,  U030.  U031. 
U034.  U035,  U036,  U037,  U039,  U041. 
U042.  U044.  U046.  U047.  U048,  U049. 


U050. 
U057. 
U063. 
U071. 
U078, 
U084. 
U092. 
U105. 
U113, 
U120. 
U127. 
U137. 
U147. 
U158. 
U170. 
U177. 
U183. 
U192. 
U202. 
U210. 
U222. 
U236, 
U244, 


U051. 
U058. 
U064. 
U072, 
U079. 
U085. 
U093, 
U106, 
U114, 
U122. 
U128. 
U138. 
U148. 
U159. 
U171. 
U178. 
U184. 
U193. 
U203. 
U211. 
U225. 
U237. 
U247. 


U052,  U053. 
U059.  U060, 
U066.  U067, 
U073,  U074, 
U080.  U081. 
U087.  U089. 
U094,  U095. 
U108,  UllO, 
U116,  U117, 
U123.  U124. 
U129.  U130. 
U140.  U141. 
U150.  U154, 
U161,  U165, 
U172,  U173. 
U179.  U180. 
U185.  U187. 
U194,  U197, 
U206.  U207. 
U213.  U218. 
U226,  U227, 
U238.  U239, 
U248 


U055.  U056, 
U061.  U062. 
U068,  U070. 
U076.  U077. 
U082.  U063. 
U090.  U091. 
U097,  UlOl. 
Ulll,  U112. 
LJ118.  U119. 
U125.  U126. 
U131.  U132. 
U142.  U143. 
U156.  U157. 
U166,  U169, 
U174.  U176. 
U181.  U182. 
U188.  U191. 
U200.  U201. 
U208.  U209. 
U219.  U220. 
U228.  U235. 
U240,  U243. 


FOOl.  F002.  F003.  F004.  F005.  FOIO.  F020. 
F021.  F023,  F026,  F027.  F028 

K009.  KOIO.  K014.  K015.  K016.  K017. 
K018,  K019.  K020.  K021,  K023.  K024, 
K030.  K031,  K032.  K033,  K034,  K035. 
K036.  K038,  K039,  K040,  K041,  K042. 
K043,  K054,  K073,  K085,  K093.  K094. 
K095.  K096,  K097,  K098.  K105.  K107. 
Kill.  K112.  K113.  K114.  K115.  K118. 
K071 

DOOl.  D012.  D013.  D014,  D015.  D016. 
D017. 

9.  Appendix  V  is  added  to  part  268  to 
read  as  follows: 

APPENDIX  V— INORGANIC  LAB 
PACKS 

Inorganic  hazardous  waste  streams 
which  contain  only  the  following 
constituents  may  be  placed  in  an 
"inorganic  lab  pack." 

Barium 

Cadmium 

Trivalent  chromium 

Lead 

Silver 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  and  6926. 


Subpart  A— Requirements  for  Rnal 
Authorization 

2.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication  in  the  Federal  Register 

S  271.1    Purpose  and  scope. 


(J) 


Table  1.— Requlations  lMPl^ME^4TlNQ 
THE  Hazardous  and  Soud  Waste 
Amendments  of  1984 


Promulgation 

Title  o( 

Federal 

Effectlva 

date 

rogulstion 

rafarartoa 

data 

[Inaertdate 

Land 

[Insert 

May  8. 

of 

Disposal 

P«0« 

1990. 

publication]. 

Rastrio- 

num- 

tiont  for 

barsl. 

Third 

Third 

wastes. 

3.  Section  271.l(j)  is  amended  by 
revising  the  entry  for  May  8, 1990  in 
Table  2  to  read  as  follows: 

S  271.1    Purpose  snd  Scope. 


(J)  *  *  * 

Table  2.— Self-Implementing  Provi- 
sions OF  THE  Hazardous  and  Soud 
Waste  Amendments  of  1984 


Effective 
data 

Self- 
implementing 
provision 

rcra 

citation 

FeoeIul 
Regis- 
ter 
reference 

Mays. 
1990. 

rroniDroon  on 
land 

disposal  of 
3/3  of  feted 
wastes. 

3004(g) 
(6)(C) 

Unsart 
date  of 
puUi- 
Cfltton 

tm 

P«0« 

num- 
barsof 
this 
docu- 

merA.] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

November  1, 1989. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L.  93-344).  Section  1014(e)  requires 
a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 


This  report  gives  the  status,  as  of 
November  1. 1989.  of  seven  deferrals 
contained  in  the  first  special  message  of 
FY  1990.  This  message  was  transmitted 
to  Congress  on  October  2. 1989. 

Rescissions 

As  of  the  dale  of  this  report,  no 
rescission  proposals  are  pending  before 
Congress. 

Deferrals  (Table  A  and  Attachment  A) 

As  of  November  1. 1989.  $1,370.2 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  A 


shows  the  history  and  status  of  each 
deferral  reported  during  FY  1990. 

Information  from  Special  Messages 

The  special  message  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  is  printed  in  the 
Federal  Register  cited  below: 
54  FR  41410.  Friday.  October  6, 1989. 
Richard  G.  Dannan. 
Director. 
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TABLE  A 
STATUS  OF  1990  DEFERRALS 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  November  1, 
1989 

Overturned  by  the  Congress 

Currently  before  the  Congress 


Amount 

(In  millions 

of  dollars) 


1,380.4 

-10.2 
0 

1,370.2 


Attachments 


3  89 


Attachment  A  •  Status  of  Deferrals  •  Fiscal  Year  1990 


As  of  NovcRter  1,  1989 
Anounts  in  Thousands  of  Dollars 

Agency/Bureau/Account 


Amount     Amount  Congres> 

Transmitted  Transmitted         Cumulative   sionally   Congres- 

Deferral  Original   Subsequent  Date  of   OMB/Agency   Required   sional 

Nwber   Request   Change  («)  Message  Releases  (•)  Releasts  (•)  Action 


Amount 
emulative   Deferred 
Adjust*    as  of 
ments  (♦)   11-1-89 


FUNDS  APPROPRIATED  TO  THE  PRESIDENT 

International  Security  Assistance 
Economic  support  fund 090-1 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Expenses,  brush  disposal D90-2 

Cooperative  work 090-3 

DEPARTMENT  OF  DEFENSE  -  CIVIL 

Wildlife  Conservation,  Military  Reservations 
Wildlife  conservation.  Defense D90-4 

DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

Social  Security  Adainistration 
Limitation  on  adainistrativc  expenses 

(construction) D90-S 

DEPARTMENT  OF  STATE 

Bureau  for  Refugee  Programs 
United  States  emergency  refugee  and 
migration  assistance  fund,  executive D90-6 


271,000 


188,680 
410,189 


1,047 


7,078 


44 


10-02-89 


10,200 


260,800 


10-02-89 
10-02-89 


10-02-89 


188.680 
410,189 


,1,047 


10-02-89 


7,078 


10-02-89 
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Attachment  A  -  Status  of  Deferrals  •  Fiscal  Year  1990 


As  of  Novortwr  1,  1989 
Aaounts  in  Thousands  of  Dollars 


Agency/Buraau/Account 


DEPAHTMEMT  Of  TRAMSPORTATIOM 

Federal  Aviation  Adainistration 
Facilities  and  equipnent  (Airport  and 
airtMy  trust  fund) 


Anount     Amount 
Transmitted  Transmitted 
Deferral  Original   Subsequent 
Nusber   Request   Change  (♦) 


Date  of 
Message 


emulative 
OMB/Ag«ncy 


Congres- 
sionally 
Required 


Releases  (•)  Releases  (-) 


Congres- 
sional 
Action 


CiMutative 
Adjust- 
ments (♦) 


D90-7      502,361 


10-02-89 


Amount 
Deferred 

as  of 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[14CFRPart25] 

(Docket  No.  26070,  Notice  No.  89-31] 

RIN  2120-AB18 

Standards  for  Approval  for  High 
Altitude  Operation  of  Subsonic 
Transport  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NfPRM). 

SUMMARY:  This  notice  proposes  an 
amendment  to  the  Federal  Aviation 
Regulations  (FAR)  to  specify  airplane 
and  equipment  airworthiness  standards 
for  subsonic  transport  airplanes  to  be 
operated  up  to  an  altitude  of  51,000  feet. 
This  proposal  is  prompted  by  an 
increase  in  the  number  of  applications 
received  to  raise  the  maximum 
certificated  operating  altitude  for 
transport  category  airplanes.  This  action 
is  intended  to  ensure  an  acceptable 
level  of  safety  for  airplanes  operated  at 
high  altitudes. 

DATES:  Comments  must  be  received  on 
or  before  May  21, 1990. 

ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-204),  Docket  No.  26070.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  or  delivered  in 
duphcate  to:  Room  915G.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  All  comments 
must  be  marked:  Docket  No.  26070. 
Comments  may  be  inspected  in  Room 
915G  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m.  In  addition,  the  FAA  is  maintaining 
an  information  docket  of  comments  in 
the  Office  of  the  Assistant  Chief 
Counsel  (ANM-7).  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168.  Comments  in  the  information 
docket  may  be  inspected  in  the  Office  of 
the  Assistant  Chief  Counsel  weekdays, 
except  Federal  holidays,  between  7:30 
a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Lium,  Flight  Test  and  Systems 
Branch,  ANM-111,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service.  17900  Pacific  Highway  South, 
C-68966.  Seattle,  Washington  98168; 
telephone  (206)  431-2118. 


SUPf>LEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the  environmental, 
energy,  or  economic  impact  that  might 
result  from  adopting  the  proposals 
contained  in  this  notice  are  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Commenters  should  identify  the 
regulatory  docket  or  notice  number  and 
submit  comments,  in  duplicate,  to  the 
Rules  Docket  address  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments  will 
be  available  in  the  Rules  Doclcet  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  26070."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Background 

The  higher  operational  altitudes  made 
feasible  by  the  advent  of  turbojet 
transport  airplanes  introduced  certain 
risks  with  respect  to  crew  and  passenger 
breathing  that  were  not  experienced 
with  earlier  propeller-driven  airplanes. 
Accordingly,  certification  standards 
were  developed  in  the  early  1950s  to 
permit  safe  operation  of  early  turbojet 
transport  airplanes  up  to  certain 


maximum  operating  altitudes — typically 
41.000  or  42,000  feet.  Subsequent  to  the 
type  certification  of  the  early  turbojet 
transport  airplanes,  applicants 
requested  approval  to  operate  certain 
later  airplanes  at  higher  altitudes. 

The  operation  of  airplanes  at  altitudes 
above  40,000  feet  usually  involves  a 
number  of  novel  or  unusual  design 
features  that  are  not  addressed  by  the 
airworthiness  requirements  in  the 
current  regulations.  In  order  to  ensure  a 
level  of  safety  equivalent  to  that 
established  by  part  25  of  the  FAR. 
SS  21:16  and  21.101  of  part  21  require 
that  additional  standards  be  developed 
in  the  form  of  special  conditions  and 
that  compliance  with  the  special 
conditions  be  demonstrated. 

The  gready  increased  operational 
altitudes  envisioned  for  supersonic 
transport  (SST)  airplane  designs 
prompted  extensive  investigation, 
beginning  in  the  early  1960s,  of  the 
additional  standards  that  would  be 
necessary  to  allow  safe  operation  at 
even  higher  altitudes.  Although 
development  of  the  U.S.  SST  was 
discontinued,  the  Anglo-French 
Concorde  SST  was  eventually 
certificated  for  operation  to  a  maximimi 
altitude  of  60,000  feet. 

During  this  same  time,  the  FAA 
concluded  that  requirements  for  safe 
operation  of  executive  transport 
airplanes  at  higher  altitudes  would  also 
be  needed.  (It  is  recognized  that  certain 
larger,  airline-type  transport  airplanes 
have  been  modified  for  executive  use; 
however,  the  term  "executive  transport 
airplanes,"  as  used  herein,  refers  to  the 
smaller  transport  airplanes  designed 
expressly  for  such  use.)  This  conclusion 
was  based  primarily  on  the  rapid 
decompression  rate  associated  with  a 
relatively  small  cabin  volume  of  an 
executive  transport  airplane  and  the 
physiological  limitations  of  persons 
using  the  oxygen  systems  typically  used 
in  those  airplanes.  As  an  interim 
measure,  beginning  in  1967,  certain 
executive  transport  airplanes  were 
permitted  to  operate  to  45,000  feet 
provided  that  all  occupants  wore  oxygen 
masks  during  all  operations  above 
41.000  feet.  Later  standards,  based  on 
the  SST  high  altitude  studies,  were 
developed  and  applied  as  special 
conditions  to  certificate  operation  of 
certain  executive  transport  airplanes  to 
altitudes  up  to  51,000  feet. 

The  regulatory  changes  proposed  in 
this  notice  would  codify  and  consolidate 
the  di^erent  high-altitude  criteria  that 
have  been  made  applicable  by  special 
conditions  to  previously  certificated 
subsonic  transport  airplanes.  Unlike  the 
sp>ecial  conditions,  the  proposed 
changes  would  establish  objective 


Federal  Registei  ^  VoL  54.  No.  224  /  Wccteesday.  November  22.  1388  /  Propoecd  Rates 


standards  foe  bgii  aMade  opetatioos. 
raider  tban  wfclieM^  spgriftr  design 
featares.  In  addition,  the  proposed 
changes  acknowiedyealwnan 
physiologicaJ  timit  (rf  SMV  ieet  {see 
GloKaijr),  the  level  sJwwn  iliiili 
persons  aot  usuig  aaqpplcmeBtary  oxygen 
are  in  sermus  peril.  Ta  aasim 
compatibiiity  or  equivalency  wrtli  other 
provisions  of  part  25.  wkich  were 
amended  after  nany  of  te  spcdaA 
condbtione  diKnaaed  kecein  were 
implemented,  these  proposed  chaages 
are  written  so  that  terminology  relating 
to  the  probability  of  certain  failures  is 
consistent  with  those  other  pravisions. 
Generally,  the  intent  of  tkaee provisions 
is  te  recogaize  that  the  degree  of  hazard 
of  any  given  failure  is  inversely  related 
to  the  [xobabiiity  of  occurrence  of  thai 
failure.  Failures  that  are  considered  to 
be  catastrophic  must  be  shown  to  be 
extremely  im^M-obabte,  and  hezardoua 
failures  must  be  shown  to  be  improbable 
(see  Glossary).  Examples  of  these  terms 
are  found  in  SS  25.671.  25.672  and 
25.1309. 

It  must  be  noted  that  widespread 
operation  of  transport  category 
airplanes  at  altitudes  greater  than  51,000 
feet  is  not  currently  envisioned.  A  major 
factor  in  an  approval  for  operation  up  to 
514XX)  feet  is  an  emergency  descent 
during  a  decompression,  which  must  be 
shown  to  result  in  a  maximum  cabin 
altitude  of  no  more  than  40,000  feet.  At 
the  present  time,  technology  has  not 
been  sufficiently  developed  to  permit  an 
emergency  descent  firom  an  altitude 
above  51,000  feet  that  would  meet  the 
cabin  altitude  requirement  Accordingly, 
the  changes  proposed  in  this  notice  have 
been  developed  to  provide  adequate 
standards  for  safe  operation  of  such 
airplanes  up  to  that  altitude.  Should  an 
applicant  seek  approval  to  operate  a 
transport  category  airplane  above  51.000 
feet,  additional  standards  may  be 
needed  far  safe  operation,  ff  so. 
appropriate  special  conditions  would  be 
adopted  to  require  compliance  with 
those  standards. 

Discussion 

The  changes  proposed  in  dtie  notice 
involve  ventilation,  cabin  codhig, 
preesurizstion  and  preesure  vessel 
integrfty.  and  oxygen  equipment. 

1.  Ventilation  (Airflow  oad 
Contamination} 

Section  25.831(a)  requires  each 
passenger  and  crew  cempartment  to  be 
ventilated  and  each  crew  umpaFtaieBt 
to  have  enough  fresh  an*  to  enable 
crewnneasbetsttt  perform  tlmr  duties 
without  ondar  diacunifait  or  iatigwi.  A 
mimmma  of  16  cubic  fieet  of  fresk  air  per 
minute  pet  creweKmber  is  tftfitmit. 


Section  25il309  (specflkafljjp; 
SS  25.13(»(b)(2l  and29.t308ic^3n 
requires  that  the  efSects  en  eccnpaets  of 
any  failures  of  required  systems  t>e 
analyzed,  bat  S  25.1309  is  a  general  rule 
and  does  not  specifically  address 
miniraum  airflow  requirements. 

The  executive  transport  special 
conditions  that  have  been  applied  in  the 
past  supplemented  9  25.831(8)  by 
specifying  that  the  minintuni  fresh 
airflow  of  10  cubic  feet  per  minute  per 
crewmember  was  te  t>e  provided  to  each 
occapant  during  normal  operation.  The 
special  conditions  also  required  that 
each  occupant  be  furnished  with  enoagh 
uncontaminated  air  to  provide 
reasonable  comfort  dming  normal 
operating  conditions  and  also  after  any 
probable  failure  of  any  system  that 
would  adversely  affect  the  cabin 
ventilation  air.  This  proposal  would 
amend  S  25J?I  to  include  the  additional 
airflow  requirements  currently 
contained  in  previous  special 
conditions. 

Some  airplanes  now  incorporate 
ventilation  sjrstems  in  wbicfa  fresh  aiF  is 
augmented  wi^  conditioned  and 
recirculated  air.  The  proposed 
S  25J>31(a)  would  permit  a  ventilation 
system  that  uses  a  mixtiue  of  the 
minimum  amount  of  fresh  air  and  any 
desired  quantity  of  recircidated  air  that 
is  shown  to  be  uncontaminated  by 
odors,  particulates,  or  gases.  In  this 
regard,  the  minimion  amount  of  fresh  air 
would  be  specified  by  weight  rather 
than  by  volume  in  order  to  proviile  a 
parameter  independent  of  altitude.  Ten 
cubic  feet  of  standard  air  at  a  typical 
cabin  altitude  of  8,000  feet  and  typical 
catna  temperature  of  75*F.  weighs 
approximately  OS  pounds.  The  proposed 
S  25.831  therefore  requires  a  fresh 
airflow  of  0.6  pounds  per  minute  per 
ocoqianL  This  standard  wotdd  be 
equivalent  to  the  present  requirement 
for  crewmembers. 

2.  Cabin  cooling 

During  the  SST  review  in  the  IdOOs,  it 
was  noted  that  certain  preasurization 
system  failares,.  whether  considered  by 
themselves  or  in  combination  with  the 
use  of  hot  ram  air  for  emergency 
pressurization,  could  iead  to  cabm 
temperatures  exceedtng^  human 
tolerance.  The  FAA  ther^ore  condnded 
that  any  failure  or  combination  of 
failures  that  could  lead  to  temperature 
exposures  that  would  cause  undue 
discomfort  must  be  shown  to  be 
improbable,  \6nor  cenective  actions 
(e.g..  selection  of  alternate  equipment  or 
procedoces)  would  be  allowed  if 
necessary  for  probable  fahaes.  The 
FAA  also  concluded  tlMt  any  failure  or 
combinaticBX  of  failures  that  canki  lead 


to  intolerable  temperature  exposeree 
must  be  extremely  improbable.  Mefor 
corrective  actions  fe.g.,  emergency 
descent,  eonfiguratian  changes)  worfd 
be  allowed  for  an  improbable  failure 
condTtion.  Temperature  fentte  were 
incorporated  into  S»e  specie!  conditions 
imposed  en  executive  transport 
airplanes  when  approved  for  high 
altitude  operation.  The  SST  and 
executive  transport  special  cortditfons 
contained  two  graphs  which  explained 
the  requireraents  for  the  probable  and 
improbable  cases.  h>  formulating  this 
proposal,  the  "undue  discomfort" 
requirement  (improbable  case)  was 
determined  by  die  FAA  to  be 
adequately  addressed  by  the  language 
of  proposed  8  25.831(a)  without  using  a 
specific  failure  curve.  The  graph  and 
explanatory  information  associated  with 
intolerable  temperature  exposures  in  the 
extremely  improbable  failure  condition 
have  been  retained  and  are  being 
proposed  as  9  25.831(gl.  This  proposal 
would  not  allow  die  time  of  exposure  at 
any  given  temperature  to  exceed  the 
values  given  in  the  chart. 

3.  Pressurization  aadPressare  Vessel 

Integrity 

Proposed  9  25.385(d),  which  seeks  to 
increase  the  fuselage  pressure  relief 
valve  safety  factor  of  1.33  by  25  percent 
to  1.67.  codifies  the  standard  that  was 
originally  contained  in  the  SST  special 
conditions  to  account  for  the  thermal 
affects  on  structure  caused  by  the  high 
operating  speeds.  This  increased 
structural  safety  factor  was  also 
included  in  the  executive  transport 
special  conditions  to  reduce  the 
likelihood  of  structural  failure  and  to 
limit  the  size  of  the  opening  if  a  failure 
occurs.  It  is  included  in  the  proposed 
nde  for  this  reason. 

The  FAA  had  considered  proposing 
both  pressurization  standards  similar  to 
those  previously  required  by  the  speciak 
conditions  for  executive  transport  and 
separate  standards  similar  to  those 
required  for  large  transpcrt  airplanes. 
The  separate  standards  were  thoc^ht  to 
be  eecessary  because  of  the  inherent 
differences  in  pressiirized  volume  of  the 
two  types  of  transports,  and  the  belief 
that  a  larger  airplane  may  decompress 
more  slowly  than  a  smaller  aupiane. 
Upon  forther  review,  this  approach  was 
deemed  impractical  because  certain 
larger  transport  airplanes  have 
decompression  characteristics  more 
analogcms  to  smaller  transport  airplanes 
and  vice  vena.  Therefore,  the  proposal 
would  apply  the  same  standard  tn  all 
transport  airplanes. 

It  should  be  noted  that  the  special 
'..onditiens  required  caRsid«ation  of 
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specific  failures;  these  are  addressed 
later  in  this  discussion.  Subsequent  to 
the  issuance  of  the  special  conditions, 
reliability,  probability,  and  damage 
tolerance  concepts  addressing  other 
failures  and  methods  of  analysis  were 
incorporated  into  part  25.  The  proposed 
rule  allows  the  use  of  these  additional 
methods  of  analysis  and  failure 
considerations. 

The  earlier  executive  transport  special 
conditions  required  a  pressure  demand 
mask  (see  Glossary].  Later  special 
conditions  included,  pursuant  to  the 
recommendations  of  the  FAA  Civil 
Aeromedical  Institute  (CAMI),  a 
requirement  for  a  pressure  demand 
mask  with  a  mask-mounted  regulator 
(see  Glossary).  The  requirement  for  the 
use  of  the  same  type  of  equipment  is 
proposed  herein.  There  are  several 
advantages  to  using  this  type  mask 
when  operating  at  high  altitudes, 
including  the  following: 

a.  The  pilot  receives  oxygen 
immediately  without  having  to  first 
purge  the  air  that  would  be  trapped  in 
the  hose  between  the  mask  and  the 
regulator  of  a  non-mask-mounted 
regulator  system.  The  pilot's  chances  of 
functioning  or  recovering  from 
dysfunction  (loss  of  consciousness]  are 
much  better  when  he  or  she  receives 
oxygen  earlier  during  a  decompression. 

b.  The  minimum  oxygen  flow  schedule 
is  higher,  starting  at  40  percent  in  lieu  of 
the  zero  percent  oxygen  provided  by 
standard  diluter  demand  equipment. 

c.  In  the  event  that  the  pilot  is  using 
the  diluter  demand  setting  prior  to 
decompression  where  the  cabin  altitude 
exceeds  34,000  feet,  some  hypoxia 
protection  is  provided. 

d.  At  39,000  feet  cabin  pressure, 
positive  oxygen  pressure  is  supplied  at 
the  mask  thus  reducing  hypoxic  effects 
at  those  altitudes. 

e.  If  either  the  100  percent  or  the  full 
positive  pressure  (sometimes  called 
"test"]  setting  is  selected,  protection 
from  smoke  within  the  cockpit  would  be 
provided. 

The  objective  of  proposed  §  25.841(a] 
(presurization)  when  applied  in 
conjunction  with  proposed  §  25.1447(c) 
(oxygen  equipment)  is  to  provide 
airworthiness  standards  that  would 
allow  subsonic  airplanes  to  operate  at 
their  maximum  achievable  altitudes. 
This  would  be  the  highest  altitude  for 
which  an  applicant  chooses  to 
demonstrate  that,  after  decompression 
caused  by  a  single  failure  or 
combination  of  failures  that  are  not 
shown  to  be  extremely  improbable:  (1) 
The  flightcrew  will  remain  alert  and  be 
able  to  fly  the  airplane;  (2)  the  cabin 
occupants  will  be  protected  from  the 
effects  of  hypoxia;  and  (3)  in  the  event 


that  some  occupants  do  not  receive 
oxygen,  they  nevertheless  will  be 
protected  against  permanent 
physiological  damage  from  hypoxia. 

Proposed  §  25.841(a)(1)  would  be 
equivalent  to  the  existing  §  25.841(a) 
with  the  exception  of  editorial  changes 
and  elimination  of  the  words 
"reasonably"  and  "or  malfunctions." 
The  proposed  "probable"  failure  criteria 
are  the  same  as  those  contained  in 
§  25.1309.  The  term  "combination  of 
failures"  has  been  added  to  the  section 
to  clarify  that  failure  combination  that 
lead  to  probable  depressurization  event 
must  also  be  considered. 

Proposed  §  25.841(a)(2)  would  limit 
exposure  of  the  airplane  occupants, 
after  decompression,  to  a  cabin  altitude 
no  greater  than  40,000  feet.  This 
requirement  is  unchanged  from  that 
previously  established  in  Part  25  for 
certiflcation  of  transport  category 
airplanes  using  diluter  demand 
(flightcrew)  and  continuous  flow 
(passenger)  oxygen  equipment  (see 
Glossary). 

Proposed  S  25.841(a)(2]  is  a 
combination  of  the  later  executive 
transport  high  altitude  special 
conditions  and  S  25.1309,  i.e.,  the  degree 
of  the  hazard  must  be  inversely  related 
to  the  probability  of  the  failure 
condition.  Proposed  S  25.841(a)(2)  was 
developed  from  the  recommendations  of 
CAMI  and  was  based  on  the  concept  of 
'Time  of  Safe  Unconsciousness" 
documented  by  James  G.  Gaume  (see 
Reference  1).  The  use  of  continuous-flow 
oxygen  masks  by  passengers  following 
rapid  decompression  to  cabin  altitudes 
above  34,000  feet  may  fail  to  provide 
protection  from  hypoxia,  as  noted  in  the 
discussion  under  paragraph  4.  "Oxygen 
Equipment,"  below.  Additionally,  some 
passengers  might  be  exposed  to  high 
cabin  altitudes  following  decompression 
without  the  use  of  oxygen.  A  few 
■passengers  may  lose  consciousness  at 
34,000  feet  cabin  altitude,  and  more  may 
lose  consciousness  at  greater  altitudes 
even  with  the  use  of  continuous-flow 
oxygen  equipment.  Exposure  to  cabin 
altitudes  in  excess  of  25,000  feet  for 
more  than  2  minutes  without 
supplemental  oxygen  may  cause 
permanent  physiological  (brain) 
damage.  Therefore,  in  order  to 
demonstrate  compliance  with  this  rule, 
approved  emergency  descent  procedures 
and  a  cabin  altitude  analysis  must  be 
prepared  to  ensure  that  these  altitude 
limits  are  not  exceeded  following  a 
decompression  failure  that  is  not  shown 
to  be  extremely  improbable. 

Proposed  §  25.841(a)(3)  describes  the 
failure  conditions  that  must  be 
considered  in  evaluating  cabin 
decompression.  Possible  modes  of 


failure  to  be  evaluated  include 
malfunctions  and  damage  from  external 
sources  such  as  tire  burst,  wheel  failure, 
engine  rotor  burst,  engine  fan, 
compressor  or  turbine  multi-blade 
failure,  and  loss  of  antennas.  Sections 
25.1309  and  25.571,  and  associated 
advisory  material,  provide  guidance  in 
determining  the  sources  of  failure. 
System  failures  (both  latent  and  active 
failures),  combinations  of  system 
failures,  system  failures  combined  with 
pressure  vessel  leaks,  system  failures 
causing  engine  shutdown,  engine 
failures  causing  structural  and  system 
damage,  and  structural  failures  without 
system  failures  must  all  be  evaluated. 
Typical  systems  include  engine  bleed  air 
systems,  air  conditioning  systems, 
power  sources,  outflow  valves  and 
control  systems.  Failures  which  expose 
the  occupants  to  cabin  altitudes  in 
excess  of  either  25.000  feet  for  more  than 
2  minutes  of  40,000  feet  for  any  amount 
of  time  must  be  shown  to  be  extremely 
improbable. 

The  executive  transport  airplane 
special  conditions  required  evaluation 
of  engine  rotor  burst  (including  fan, 
compressor  and  turbine  blades,  and 
rotor  disc]  and  complete  loss  of  thrust 
from  all  engines.  The  FAA  policy  has 
been  to  presume  that  these  failures  will 
occur  and  permit  the  use  of  analyical 
methods  to  assess  the  damage.  Multiple 
engine  failures  have  occurred  because  of 
secondary  effects  from  engine  failure 
and  from  operational  errors.  Multiple 
fan  blade,  rotor,  and  other  engine 
failures  have  occurred  during  cruise 
conditions  and  have  caused  cabin 
decompression.  The  service  history  of 
airplane  decompressions  resulting  from 
engine  failure  has  been  acceptable;  but 
the  benefits  of  this  service  history  are 
limited  because  service  history  of 
existing  engines  may  not  be  applicable 
to  new  engines.  However,  flight  levels 
for  most  transport  airplanes  have  been 
at  a  altitude  where  oxygen  equipment  is 
capable  of  providing  adequate 
protection.  Engine  burst  is  most  likely  to 
occur  during  takeoff  and  climb; 
however,  approximately  20  percent  of 
the  known  bursts  have  occurred  in 
cruise  mode,  not  including  those  caused- 
by  bird  strikes.  The  possibility  of  an 
engine  burst  in  cruise  mode  cannot  be 
ignored,  and  the  damage  resulting  in 
depressurization  must  be  assessed. 

Structural  failures  in  large  transport 
airplanes  which  would  result  in 
decompression  are  generally  considered 
to  include  the  loss  of  a  typical  skin 
panel  bound  by  a  crack  stopper  pattern, 
a  door  seal,  window,  or  windshield, 
imless  the  design  is  such  that  loss  of  the 
windshield  is  shown  to  the  extremely 


improbable  when  operating  at  the  higher 
altitudes.  Structural  failures  in  executive 
transport  airplanes  leading  to 
decomprssion,  discussed  in  the  various 
special  conditions,  included  the 
following: 

1.  Any  single  failure  in  the 
pressurization  system  combined  with 
the  occurrence  of  a  leak  produced  by  the 
complete  loss  of  a  door  seal  element,  or 
a  fuselage  leak  through  an  opening 
having  an  area  2.0  times  the  area  which 
produces  the  maximum  permissible 
fuselage  leak  rate  approved  for  normal 
operation  in  accordance  with  §  25.841(a). 

2.  The  maximum  pressure  vessel 
opening  resulting  from  crack 
propagation  for  a  period  encompassing 
four  normal  inspection  intervals,  where 
the  length  of  the  crack  at  the  time  of  the 
initial  inspection  must  be  at  least  one- 
half  the  affected  panel  width.  Mid-panel 
cracks  and  cracks  through  skin-stringer 
and  skin-frame  combinations  must  be 
evaluated. 

3.  Pressure  vessel  openings  resulting 
from  tire  burst,  engine  rotor  burst,  loss 
of  antennas,  or  stall  warning  vanes,  or 
any  probable  equipment  failure.  The 
effects  of  such  damage  while  operating 
under  maximum  cabin  pressure 
differential  must  be  evaluated. 

Subsequent  to  the  initial  development 
and  issuance  of  high  altitude  special 
conditions,  S  25.571  was  amended  by 
Amendments  25-45  (1978)  and  25-54 
(1980)  to  require  damage-tolerance  and 
fatigue  evaluation  of  airplane  primary 
structure.  Section  25.571  requires  a 
showing  that  a  catastrophic  failure  due 
to  fatigue,  corrosion,  or  accidential 
damage  will  not  occur  throughout  the 
operational  life  of  the  airplane  (S  25.571 
(a)).  The  failure  conditions  described  in 
§  25.571  are  related  to  depressurization. 
Compliance  with  §  25.571  requires  the 
development  of  inspection  intervals  and 
procedures  for  the  detection  of  crack 
lengths  associated  with  the 
decompression  of  critical  vent  areas. 
Any  event  that  would  expose  the 
occupants  to  cabin  pressure  altitudes  in 
excess  of  the  limits  established  under 
this  proposal  must  be  shown  to  be 
extremely  improbable. 

In  demonstrating  compliance  with 
proposed  S  25.841.  the  crew  is  presumed 
to  be  using  the  oxygen  equipment  prior 
to  a  decompression  that  results  in  a 
cabin  altitude  greater  than  34,000  feet, 
and  would  presumably  perform  an 
emergency  descent  in  accordance  with 
an  approved  emergency  procedure.  The 
time  required  for  the  crew  to  recognize  a 
decompression  emergency  and  don  their 
oxygen  masks  has  been  established  by 
tests  to  be  17  seconds.  See  proposed 
Advisory  Circular  (AC)  25-XX,  High 


Altitude  Subsonic  Flight,  for  a 
discussion  of  this  recognition  time. 
(Public  comments  concerning  this 
proposed  AC  are  invited  by  separate 
notice.)  This  17-8econd  delay  would  be 
imposed  between  the  cabin  altitude 
warning  and  the  beginning  of  action  for 
descent.  The  critical  failure  case 
(probable  system  failure)  must  be 
demonstrated  by  system  failure  tests  at 
the  maximum  airplane  altitude.  For 
improbable  failures,  the  cabin  altitude 
could  be  established  by  analysis,  and 
verified,  if  necessary,  by  tests  at  a  much 
lower  altitude,  with  the  results 
extrapolated  to  the  higher  altitude. 

4.  Oxygen  Equipment. 

Both  diluter  demand  and  pressure 
demand  oxygen  equipment  have  proven 
satisfactory  for  cabin  pressure  altitudes 
of  40,000  feet  or  less  when  the  person 
using  the  oxygen  equipment  is  exposed 
gradually  to  increased  altitudes. 
However,  rapid  decompression  to  cabin 
pressure  altitudes  that  exceed  34.000 
feet  temporarily  negates  the  protective 
qualities  of  such  equipment,  unless  the 
mask  and  oxygen  are  being  used  prior  to 
the  decompression.  This  loss  of 
protection  is  caused  by  the  escape  of 
expanding  gases  from  the  lungs,  and  the 
presence  of  air  in  the  hose  of  an  oxygen 
system  with  panel-mounted  regulators 
which  delays  oxygenation  of  the  lungs. 
In  addition,  during  rapid  decompression, 
an  oxygen  reversal  phenomenon  which 
causes  brain  deoxygenation  occurs 
unless  a  high  concentration  of  oxygen  is 
being  breathed  prior  to  decompression. 
Carbon  dioxide  diffusion  into  the  lungs, 
accelerated  by  rapid  decompression, 
further  reduces  oxygen  partial  pressure 
in  the  lungs.  Current  experimental  data 
demonstrate  that  moderate  to  severe 
decreases  in  flightcrew  performance  can 
be  expected  under  these  circumstances 
(see  Reference  2,  S  118).  To  prevent 
such  performance  decrements,  the  use  of 
100  percent  oxygen  is  proposed  for 
flightcrews  operating  at  airplane 
altitudes  which  may  expose  them  to 
cabin  altitudes  exceeding  34.000  feet 
following  a  pressurization  failure. 

A  pressure  demand  mask  with  a 
mask-mounted  regulator  will  provide 
oxygen  at  a  minimum  flow  rate  of  40 
percent,  in  accordance  with  the 
regulator  flow  schedule,  and  will  reduce 
the  time  needed  to  displace  the  carbon 
dioxide  and  nitrogen  from  the  lungs.  In 
addition,  the  regulator  can  be  set  to 
deliver  100  percent  oxygen  regardless  of 
altitude. 

Section  25.1447(c)(3)  currently 
contains  a  reference  to  a  washroom. 
This  terminology  has  been  replaced  in 
other  sections  of  part  25,  and  it  is 
proposed  that  this  reference  be  deleted 


for  consistency  and  that  the  existing 
provisions  of  i  25.1447(c)(3)  be 
incorporated  into  a  revised 
S  25.1447(c)(1).  The  proposed  regulation 
would  not  specify  demand  equipment 
under  §  25.1447(c)(2),  because  proposed 
$  25.1447(c)(3)(i)  would  allow  the  option 
of  using  either  diluter  demand  or 
pressure  demand  equipment  for 
airplanes  to  be  operated  above  an 
altitude  of  25,000  feet,  and  proposed 
i  25.144(c)(3)(ii)  would  require  pressure 
demand  equipment  for  airplanes  where 
decompression  may  expose  the 
flightcrew  to  cabin  altitudes  in  excess  of 
34,000  feet. 

Proposed  S  25.1447(c)(4)  requires  that 
the  flight  manual  contain  the  limitation 
that  at  least  one  flight  crewmember 
wear  and  use  100  percent  oxygen  during 
flight  at  airplane  operational  altitudes  at 
which  the  findings  of  the  decompression 
analysis  indicate  the  cabin  altitude  may 
exceed  34,000  feet  after  pressurization 
failure. 

To  complement  the  proposed  changes 
to  part  25  discussed  above,  additional 
material  is  proposed  in  advisory  circular 
form  (proposed  AC  25-XX,  High 
Altitude  Subsonic  Flight)  as  an 
acceptable,  but  not  the  only,  means  of 
compliance.  As  noted  above,  public 
comments  concerning  this  proposed 
advisory  circular  are  invited  by  separate 
notice. 
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Glossary 

Physiological  Altitude  Limits.  The 
response  of  human  beings  to  increased 
altitude  varies  with  the  individual. 
People  that  smoke  or  are  in  poor  health 
will  be  affected  at  a  much  lower  altitude 
than  people  who  are  young  and  in  good 
physical  condition.  Without 
supplementary  oxygen,  most  people  will 
begin  to  experience  a  reduction  in  night 
vision  or  general  visual  acuity  at 
approximately  5,000  feet  altitude.  At  an 
altitude  of  approximately  10,000  feet,  a 
person  will  begin  to  di^)Iay  measurable 
deterioration  in  mental  abilities  and 
physical  dexterity  after  a  period  of 
several  hours.  At  18,000  feet,  the  mental 
deterioration  may  result  in 
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unconsciousness,  and  the  time  of  useful 
consciousness  (TUC)  is  generally  about 
15  minutes.  At  25,000  feet  the  TUC  for 
most  people  is  about  3-10  minutes.  At 
altitudes  above  25,000  feet,  the  TUC 
decreases  very  rapidly,  becoming  only  a 
few  seconds  at  40.000  feet.  If  a  person  is 
breathing  100  percent  oxygen,  however, 
the  partial  pressure  of  oxygen  ir  the 
lungs  at  34,000  feet  altitude  is  the  same 
as  that  for  a  person  breathing  air  at  sea 
level.  At  40,000  feet,  a  person  breathing 
100  percent  oxygen  will  have  the  same 
partial  pressure  of  oxygen  in  the  lungs 
as  a  person  breathing  air  at  10,000  feet. 
Therefore,  34,000  feet  is  the  highest 
altitude  at  which  a  person  would  be 
provided  complete  protection  from  the 
effects  of  hypoxia,  and  40,000  feet  is  the 
highest  altitude  at  which  100  percent 
oxygen  will  provide  reasonable 
protection  for  the  time  period  needed  to 
descend  to  a  safe  altitude. 

Hypoxia.  Hypoxia  is  a  condition 
caused  by  insufficient  oxygen.  It  results 
&x)m  the  reduced  oxygen  partial 
pressure  in  the  inspired  air  caused  by 
the  decrease  in  barometric  pressure 
with  increasing  altitude. 

Diluter  Demand  Oxygen  System.  A 
flightcrew  oxygen  system  consisting  of  a 
close-fitting  mask  with  a  regulator  that 
supplies  a  flow  of  oxygen  proportional 
to  cabin  altitude.  Regulators  are  usually 
designed  to  provide  zero  percent  oxygen 
and  100  percent  cabin  air  at  cabin 
altitudes  of  8,000  feet  or  less,  with  the 
ratio  changing  to  100  percent  oxygen 
and  zero  percent  cabin  air  at 
approximately  34,000  feet  cabin  altitude. 
Oxygen  is  supplied  only  when  the  user 
inhales,  reducing  the  amount  of  oxygen 
that  is  required. 

Pressure  Demand  Oxygen  System. 
Similar  to  diluter  demand  equipment, 
except  that  oxygen  is  automatically 
supplied  to  the  mask  under  pressure  at 
cabin  altitudes  above  approximately 
34,000  feet.  This  pressurized  supply  of 
oxygen  provides  some  additional 
protection  against  hypoxia  at  altitudes 
up  to  39,000  feet. 

Pressure  Demand  Mask  with  Mask- 
Mounted  Regulator.  A  pressure  demand 
mask  with  the  regulator  attached 
directly  to  the  mask,  rather  than 
mounted  on  the  instrument  panel  or 
other  area  within  the  flight  deck.  The 
mask-mounted  regulator  eliminates  the 
problem  of  a  long  hose  which  must  be 
purged  of  air  before  oxygen  is  delivered 
to  the  mask. 

Continuous  Flow  Oxygen  System.  The 
oxygen  system  typically  provided  to 
passengers.  The  passenger  mask 
contains  a  rebreather  bag,  which 
collects  the  user's  exhaled  air,  which  is 
then  re-inhaled.  The  oxygen  in  the 
rebreather  bag  is  replenished  by  a 


continuous  flow  of  oxygen  which  is 
metered  similarly  to  the  demand  oxygen 
equipment  (zero  percent  flow  below 
8,000  feet,  and  100  percent  at 
approximately  34,000  feet).  Because  only 
a  portion  of  the  inspired  oxygen  is 
consumed  during  each  breath,  the  air  in 
the  rebreather  bag  remains  highly 
saturated  with  oxygen,  and  is  drawn 
into  the  lungs  at  the  beginning  of 
inhalation.  If  the  bag  is  depleted  before 
the  breath  is  completed,  cabin  air  is 
used  for  the  remainder  of  the  inhalation. 

Probable  Failures.  Probable  failures 
may  be  expected  to  occur  several  times 
during  the  operational  life  of  each 
airplane.  The  probability  of  occurrence 
is  on  the  order  of  1  x  10"  *  or  greater 
(Advisory  Circular  25.1309-lA).  The 
consequences  of  the  failure  or  the 
required  corrective  action  may  not 
signiflcantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  crew  to 
cope  with  adverse  operating  conditions. 
Systems  that  operate  within  this 
category  are  referred  to  as  nonessential 
systems. 

Improbable  Failures.  Improbable 
failures  are  not  expected  to  occur  during 
the  total  operational  life  of  a  random 
single  airplane  of  a  particular  type,  but 
may  occur  during  the  total  operational 
life  of  all  airplanes  of  a  particular  type. 
The  probability  of  occurrence  is  on  the 
order  of  1 X  10"»  or  less.  The 
consequences  of  the  failure  or  the 
required  corrective  action  must  not 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane.  Systems  that 
operate  within  this  category  are  referred 
to  as  essential  systems. 

Extremely  Improbable  Failures. 
Extremely  improbable  failures  are  so 
unlikely  that  they  need  not  be 
considered  to  ever  occur,  unless 
engineering  judgement  would  require 
their  consideration.  The  probability  of 
occurrence  is  on  the  order  of  1 X  10~*  or 
less.  This  category  includes  failures  or 
combinations  of  failures  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane.  Systems  that 
operate  within  this  category  are  referred 
to  as  critical  systems. 

Regulatory  Evaluation 

The  proposals  contained  in  this  notice 
would  establish  standards  in  Part  25  for 
certification  of  airplanes  to  operate  at 
high  altitude.  The  areas  covered  include 
ventilation,  cabin  cooling,  pressurization 
and  pressure  vessel  integrity,  and 
oxygen  equipment  standards.  The 
proposals  codify  the  special  conditions 
or  similar  requirements  which  have 
been  issued  for  airplanes  certificated  for 
high  altitude  operations. 

One  proposal  sets  structural  strength 
requirements  for  airplanes  which  are 


approved  for  operation  above  45,000 
feet.  Four  proposals  deal  with 
ventilation  and  involve  the  rewording  of 
probability  standards  and  the 
codification  of  special  conditions.  The 
proposal  concerning  allowable  cabin 
altitude  following  decompression 
codifies  one  special  condition.  Finally, 
proposals  dealing  with  standards  for 
oxygen  dispensing  imits  may  necessitate 
a  change  in  required  oxygen  systems  for 
certain  new  airplanes  yet  to  be  type 
certificated.  The  required  oxygen 
equipment  would  add  no  more  than  $240 
to  the  cost  of  newly-certificated 
airplanes  with  certain  design 
characteristics  (i.e.,  those  which  may  be 
affected  by  engine  rotor  burst  because 
of  the  location  of  the  engines).  Operating 
costs  on  these  new  airplanes  are  also 
presumed  to  increase  only  minimally. 
For  example,  the  FAA  has  received  data 
from  one  of  the  major  air  carriers 
indicating  that  its  hourly  operating  costs 
would  be  increased  by  only  $9.50  per 
hour,  assuming  a  5-hour  flight. 

It  is  not  feasible  to  estimate  the  total 
incremental  costs  for  the  entire  industry 
that  could  be  attributed  to  these 
proposed  regulations  because  of  the 
large  number  of  unquantiflable  and 
hi^ly  variable  factors  involved.  Such  a 
cost  analysis  would  require  detailed 
knowledge  of  the  airplane  design 
characteristics  which  affect  the 
likelihood  of  sudden  decompressions  as 
well  as  probable  operational  parameters 
(i.e..  flight  altitudes).  In  any  event,  the 
scope  of  any  possible  economic  impact 
would  be  narrowed  considerably  by  the 
fact  that  engine  burst,  considered  the 
most  significant  failure  mode  for 
purposes  of  this  proposal,  would  affect 
only  a  relatively  small  number  of 
airplanes.  i.e..  the  newly-certificated 
airplanes  with  engines  located  such  that 
fragments  from  an  engine  burst  would 
affect  the  pressure  vessel.  Moreover, 
certification  for  high  altitude  flight  is 
optional:  any  minor  costs  associated 
with  the  oxygen  systems  required  by 
these  proposed  regulations  would  be 
balanced  by  operational  benefits  (i.e., 
lower  fuel  consumption)  accruing  to 
those  who  seek  such  certification. 
These  proposals  do  not  involve 
additional  costs  of  certification  of  new 
airplanes  (with  the  exception  of  the 
minimal  expected  cost  of  getting  oxygen 
equipment  certified)  since,  in  the 
alternative,  high  altitude  standards 
would  have  to  be  met  as  special 
conditions  for  certification  to  high 
altitude  operation.  Where  a  marginally 
higher  safety  standard  would  be 
established  by  the  proposal  as  in  the 
case  of  a  requirement  under  certain 
conditions  for  a  pressure  demand 
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oxygen  mask,  there  is  an  increase 
(though  unquantiflable)  in  safety 
benefits. 

Regulatory  Flexibility  Determination 

Under  the  criteria  of  the  Regulatory 
Flexibility  Act  of  1980.  the  FAA  has 
determined  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Since  the  Act  applies  to  U.S.  entities, 
only  U.S.  manufacturers  of  transport 
category  airplanes  would  be  affected.  In 
the  United  States,  there  are  two 
manufacturers  that  specialize  in 
commercia^ transport  category 
airplanes,  the  Boeing  Company  and  the 
McDonnell  Douglas  Corporation.  In 
addition,  there  are  a  number  of  general 
aviation  (GA)  entities  that  manufacture 
other  transport  category  airplanes  such 
as  large  business  jets,  including  Cessna 
Aircraft  and  Learjet. 

The  FAA  size  threshold  for  a 
determination  of  a  small  entity  for  U.S. 
airplane  manufacturers  is  75  employees; 
any  U.S.  airplane  manufacturer  with 
more  than  75  employees  is  considered 
not  to  be  a  small  entity.  None  of  the 
transport  category  airplane 
manufacturers  is  known  to  be  a  small 
entity.  Thus,  there  would  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the  result  of  the  implementation  of  this 
proposal. 

International  Trade  Impact  Assessment 

This  proposal  is  not  expected  to  have 
an  adverse  impact  either  on  the  trade 
opportunities  of  U.S.  manufacturers  of 
transport  category  airplanes  doing 
business  abroad  or  on  foreign  aircraft 
manufacturers  doing  business  in  the  U.S. 
Since  the  certification  rules  are 
applicable  to  both  foreign  and  domestic' 
manufacturers  selling  airplanes  in  the 
U.S..  there  would  be  no  competitive 
trade  advantage  to  either. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  given  earlier  in  the 
preamble,  the  FAA  has  determined  that 
this  document  involves  proposals  which 
are  not  considered  to  be  significant  as 
defined  in  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979).  and  are  not 
major  as  defined  in  Executive  Order 
12291.  In  addition,  it  has  been 
determined  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  these 
regulations,  at  promulgation,  would  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  the  FAA  proposes  to 
amend  part  25  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  part  25)  as 
follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  redd  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a).  13SS. 
1421. 1423, 1424, 1425. 1428, 1429, 1430;  49 
U.&C.  106(g)  (Revised  Pub.  L.  97-449.  January 
12. 1983),  49  CFR  1.47(a). 

2.  By  amending  S  25.365,  by  revising 
paragraph  (d),  to  read  as  follows: 

§25.365    Pretsurizad  cabtn  kMKte. 


(d)  The  airplane  structure  must  be 
designed  to  be  able  to  withstand  the 
pressure  differential  loads 
corresponding  to  the  maximum  relief 
valve  setting  multiplied  by  a  factor  of 
1.33  for  airplanes  to  be  approved  for 
operation  to  45.000  feet  or  by  a  factor  of 
1.67  for  airplanes  to  be  approved  for 
operation  above  45.000  feet  omitting 
other  loads. 
***** 

3.  By  amending  S  25.831  by  revising 
paragraphs  (a),  (c),  and  (d)  and  adding 
paragraph  (g)  to  read  as  follows: 

S25J31    VentHation. 

(a)  Under  normal  operating  conditions 
and  in  the  event  of  any  probable  failure 
or  failure  combinations  of  any  system 
which  would  adversely  affect  the 
ventilating  air,  the  ventilation  system 
must  be  designed  to  provide  a  sufficient 
amount  of  uncontaminated  air  to  enable 
the  crewmembers  to  perform  their  duties 
without  undue  discomfort  or  fatigue  and 
to  provide  reasonable  passenger 
comfort.  For  normal  operating 
conditions,  each  occupant  must  be 
provided  with  an  airflow  containing  at 
least  0.6  pounds  of  fresh  air  per  minute. 
***** 

(c)  There  must  be  provisions  in  the 
design  to  ensure  that  the  conditions 
prescribed  in  paragraph  (b)  of  this 
section  are  met  after  any  failures  or 
failure  combinations  that  are  not 
extremely  improbable. 

(d)  If  the  accumulation  of  hazardous 
quantities  of  smoke  in  the  cockpit  area 
is  not  extremely  improbable,  smoke 
evacuation  must  be  readily 
accomplished  starting  with  full 
pressurization  and  without 
depressurizing  beyond  safe  limits. 
***** 

(g)  llie  exposure  time  at  any  given 
temperature  must  not  exceed  the  values 
shown  in  the  following  graph  after  any 
improbable  failure  or  failure 
combinations. 
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4.  By  amending  §  25.841.  by  revising 
paragraph  (a),  to  read  as  follows: 

I25J41    PrMsurtzMl  caMns. 

(a)  Pressurized  cabins  and  any  other 
occupied  compartments  must  be 
equipped  to  provide  a  cabin  pressure 
altitude  of  not  more  than  8,000  feet  at 
the  maximum  operating  altitude  of  the 
airplane  under  normal  operating 
conditions. 

(1)  If  certification  for  operation  above 
25,000  feet  is  requested,  the  airplane 
must  be  designed  so  that  occupants  will 
not  be  exposed  to  cabin  pressure 
altitudes  in  excess  of  15,000  feet  after 
any  probable  failure  or  failure 
combinations  in  the  pressurization 
system. 

(2)  The  airplane  must  be  designed  so 
that  occupants  will  not  be  exposed  to  a 
cabin  pressure  altitude  that  exceeds  the 
following  after  decompression  from  any 
failure  or  failure  combinations  not 
shown  to  be  extremely  improbable: 

(i)  Twenty-five  thousand  (25,000)  feet 
for  more  than  2  minutes;  or 

(ii)  Forty  thousand  (40.000)  feet  for 
any  duration. 


(3)  Fuselage  structure,  engine  and 
system  failures  are  to  be  considered  in 
evaluating  the  cabin  decompression. 

*        *        *        «        * 

5.  By  amending  i  25.1447.  by  revising 
paragraphs  (c)  (l)-(4)  and  adding  (c)(5), 
to  read  as  follows: 

9  25.1447    Equipment  standards  for 
oxygen  dtspsnsing  units. 

(c)  •  *  • 

(1)  There  must  be  an  oxygen 
dispensing  unit  connected  to  oxygen 
supply  terminals  immediately  available 
to  each  occupant,  wherever  seated,  and 
at  least  two  oxygen  dispensing  units 
connected  to  oxygen  terminals  in  each 
lavatory.  The  total  number  of  dispensing 
units  and  outlets  in  the  cabin  must 
exceed  the  number  of  seats  by  at  least 

10  percent.  The  extra  units  must  be  as 
uniformly  distributed  throughout  the 
cabin  as  practicable.  If  certification  for 
operation  above  30,000  feet  is  requested, 
the  dispensing  units  providing  the 
required  oxygen  flow  must  be 
automatically  presented  to  the 
occupants  before  the  cabin  pressure 
altitude  exceeds  15,000  feet.  The  crew 
must  be  provided  with  a  manual  means 
of  making  the  dispensing  units 


immediately  available  in  the  event  of 
failure  of  the  automatic  system. 

(2)  Each  flight  crewmember  on  flight 
deck  duty  must  be  provided  with  a 
quick-donning  type  oxygen  dispensing 
unit  connected  to  an  oxygen  supply 
terminal.  This  dispensing  unit  must  be 
immediately  available  to  the  flight 
crewmember  when  seated  at  his  station, 
aod  installed  so  that  it: 

(i)  Can  be  placed  on  the  face  from  its 
ready  position,  properly  secured,  sealed, 
and  suppljring  oxygen  upon  demand, 
with  one  hand,  within  five  seconds  and 
without  disturbing  eyeglasses  or  causing 
delay  in  proceeding  with  emergency 
duties;  and 

(ii)  Allows,  while  in  place,  the 
performance  of  normal  communication 
functions. 

(3)  The  oxygen  dispensing  equipment 
for  the  flight  crewmembers  must  be:    ^, . 

(i)  The  diluter  demand  or  pressure 
demand  (pressure  demand  mask  with  a 
diluter  demand  pressure  breathing 
regulator)  type  for  airplanes  to  be 
operated  above  25,000  feet. 

(ii)  The  pressure  demand  (pressure 
demand  mask  with  a  diluter  demand 
pressure  breathing  regulator)  type  with 
mask-mounted  regulator  for  airplanes 
operated  at  altitudes  where 
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decompressions  that  are  not  extremely 
improbable  may  expose  the  flightcrew 
to  cabin  pressure  altitudes  in  excess  of 
34,000  feet. 

(4)  The  flight  manual  must  contain  a 
limitation  that  requires  at  least  one 
flight  crewmember  to  use  100  percent 


oxygen  at  airplane  operational  altitudes 
at  which  the  cabin  altitude  could  exceed 
34,000  feet  after  pressurization  failures 
that  are  not  extremely  improbable. 

(5)  Portable  oxygen  equipment  must 
be  immediately  available  for  each  cabin 
attendant. 


Issued  in  Washington,  DC  on  Novenber 
14, 1989. 
William  |.  SuDivan. 

Acting  Director,  Aircraft 
Certification  Service. 

[FR  Doc.  89-27280  Filed  11-21-80: 8:45  am) 
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DEPARTMEm-  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposad  Advisory  Circular  25-XX, 
High  Altitude  Sul>sonic  Right 

aqency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  availability  of 
proposed  Advisory  Ciccular  (AC)  25-XX, 
and  request  for  comments. 

summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC). 
The  AC  provides  guidance  on 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  being  proposed  in 
a  separate  notice  pertaining  to  type 
certincation  of  transport  category 
airplanes  for  operation  up  to  51,000  feet. 
This  notice  provides  interested  persons 
an  opportunity  to  present  their  views  on 
the  proposed  AC. 


DATES:  Comments  must  be  received  on 
or  before  March  21, 1990. 
AODBESSES:  Send  all  comments  on  the 
proposed  advisory  circular  to:  Federal 
Aviation  Administration,  Attention: 
Transport  Standards  Staff  (ANM-110), 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168.  Comments  may  be 
inspected  at  the  above  address  between 
7:30  a.m.  and  4:00  p.m.  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jan  Thor,  Transport  Standards  Staff, 
at  the  above  address,  telephone  (206) 
431-2127. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 


desire.  Commimications  should 
indentify  AC  25-XX  and  be  submitted, 
in  duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Discussion 

As  a  result  of  the  changes  to  part  25 
proposed  in  Notice  No.  89-31,  additional 
material  is  being  published  in  this  non- 
regulatory  advisory  circular  form  as  a 
possible,  but  not  required,  means  of 
compliance.  Issuance  of  this  AC  is 
contingent  on  final  adoption  of  the 
proposed  changes  to  part  25. 

Issued  in  Seattle.  Washington,  on 
November  3. 1989. 
Leroy  A.  Keitli. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  ANM-100. 
[FR  Doa  8&-27281  Filed  11-21-89;  8:45  am] 
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24  CFR  Part  888 

Section  8  Housing  Assistance  Payments 
Prog  a  1— Contract  Rent  Annual 
Adjustment  Factors;  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  888 

(Docket  No.  N-89-2049;  FR-2688-N-1] 

Section  8  Housing  Assistance 
Payments  Program — Contract  Rent 
Annual  Adjustment  Factors 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  Revised  Contract  Rent 
Annual  Adjustment  Factors. 

summary:  The  United  States  Housing 
Act  of  1937  (1937  Act)  requires  that  the 
assistance  contracts  signed  by  owners 
participating  in  the  Department's  section 
8  Housing  Assistance  Payments 
Programs  provide  for  annual  or  more 
frequent  adjustment  in  the  maximum 
monthly  rentals  for  units  covered  by  the 
contract  to  reflect  changes  based  on  fair 
market  rents  prevailing  in  a  particular 
market  area,  or  on  a  reasonable  formula. 
This  Notice  announces  revised  Annual 
Adjustment  Factors,  which  are  based  on 
a  formula  using  rent  and  utility  data 
from  the  Consumer  Price  Index  and 
using  the  Bureau  of  the  Census 
American  Housing  Surveys.  The  revised 
Factors  are  to  be  used  to  adjust  contract 
rents  in  the  section  8  Housing 
Assistance  Payment  Programs. 
EFFECTIVE  DATE:  November  22. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Stone,  Existing  Housing 
Division,  Office  of  Elderly  and  Assisted 
Housing  (202)  755-6887;  James  Tahash, 
Program  Planning  Division,  Office  of 
Multifamily  Housing  Management  (202) 
426-3970;  for  technical  information 
regarding  the  development  of  the 
schedules  for  specific  areas  or  the 
method  used  for  calculating  the 
Adjustment  Factors,  Michael  R.  Allard, 
Economic  and  Market  Analysis 
Division,  Office  of  Policy  Development 
and  Research  (202)  755-5577.  Mailing 
address  for  above  persons:  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  (These  are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  Section 
8(c)(2)(A)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f(c)(2)(A)) 
requires  the  Department  to  provide  for 
adjustments  in  the  maximum  monthly 
rents  for  units  covered  by  the  section  8 
Housing  Assistance  Payments  (HAP) 
Contracts.  Adjustments  must  reflect 
changes  in  the  fair  market  rents  (FMRs) 


prevailing  in  particular  market  areas  or 
be  based  on  a  reasonable  formula. 
This  Notice  establishes  revised 
Annual  Adjustment  Factors  (AAFs) 
based  on  a  formula  using  rent  and  utility 
data  from  the  Consumer  Price  Index 
(CPI)  and  using  the  Bureau  of  the  Census 
American  Housing  Surveys  (AHS).  The 
revised  AAFs  are  to  be  used  to  adjust 
Contract  Rents  under  the  section  8 
Housing  Assistance  Payments  Programs. 
HUD  regulations  provide  that  the  AAFs 
will  be  published  annually  in  the 
Federal  Register  (24  CFR  888.202).  The 
annual  anniversary  date  for  publication 
of  the  AAFs  is  November  8.  These 
revised  AAFs  apply  (subject  to  the 
limitations  on  applicability  discussed 
below)  to  adjust  Contract  Rents  on  or 
after  November  8, 1989. 

Applicability  of  AAFs  to  Various 
Section  8  Programs 

In  general,  AAFs  established  by  this 
Notice  are  used  to  adjust  Contract  Rents 
for  section  8  units.  The  following 
provides  a  general  description  of  how 
AAFs  apply  under  the  several  section  8 
Housing  Assistance  Payments  Programs. 
The  application  of  the  AAFs  should  be 
determined  by  reference  to  the  HAP 
Contract  and  to  appropriate  program 
regulations. 

In  certain  cases,  AAFs  are  not  used  to 
adjust  Contract  Rents.  AAFs  are  not 
used  for  section  8  Certificate  Program 
units  under  a  HAP  contract  for 
subsidized  units  subject  to  24  CFR 
882.110(d),  which  applies  to  units  in 
certain  otherwise  subsidized  projects 
that  are  rented  to  section  8  Certificate 
Program  families.  (The  housing 
assistance  payment  for  such  a  unit  is 
equal  to  the  difference  between  the 
subsidized  rent  and  the  rent  payable  by 
the  eligible  family.  Adjustments  to  the 
subsidized  rents  are  made  in  accordance 
with  rules  and  procedures  governing  the 
particular  subsidized  housing  program 
involved.)  In  addition,  AAFs  are  not 
used  for  units  placed  under  HAP 
contract  in  recent  years  under  the 
section  202/section  8  Program.  Instead, 
rents  are  based  on  a  HUD-approved 
budget  for  the  project. 

Contract  Rents  for  many  projects 
receiving  section  8  subsidies  under  the 
Loan  Management  provisions  of  24  CFR 
part  886,  subpart  A,  and  for  projects 
receiving  section  8  subsidies  under  the 
Property  Disposition  provisions  of  24 
CFR  part  886,  subpart  C,  are  adjusted,  at 
HUD's  option,  either  by  applying  the 
AAFs  or  by  adjusting  rents  in 
accordance  with  24  CFR  207.19  (e)(2) 
and  (e)(4). 

The  AAFs  developed  by  the  formula 
apply  to  rental  units  of  all  bedroom 
sizes  in  each  rent  interval.  Under  the 


section  8  Moderate  Rehabilitation 
Program,  the  public  housing  agency 
(PHA)  should  use  the  base  rent,  not  the 
Contract  Rent,  to  select  the  correct  AAF 
to  apply  to  the  base  rent. 

Each  AAF  applies  to  a  specified 
geographical  area,  as  indicated  in  the 
Table  at  the  end  of  this  document. 
Program  participants  should  refer  to  the 
Table  that  provides  the  list  of  states 
included  in  each  of  the  four  Census 
Regions  and  the  metropolitan  areas  with 
separate  local  CPI  surveys  (defined  by 
counties  or  New  England  towns)  to 
make  certain  that  they  are  using  the 
correct  factors.  Units  located  in 
metropolitan  areas  with  separate  local 
CPI  surveys  must  use  the  corresponding 
AAFs  for  that  metropolitan  area.  Units 
that  are  located  outside  those 
metropolitan  areas  with  separate  local 
CPI  surveys  must  use  the  AAFs  for  the 
respective  Census  Region  within  which 
the  state  is  located. 

Application  of  an  AAF  to  the  prior 
Contract  Rent  for  a  unit  may  not  result 
in  material  differences  between  the 
rents  charged  for  assisted  units  and 
unassisted  imits  of  similar  quality  and 
age  in  the  same  market  area,  as 
determined  by  the  Secretary.  (See  42 
U.S.C.  1437f(c)(2)(C).  and  the  applicable 
program  regulations  in  24  CFR  chapter 
VIII.)  Thus,  an  AAF  for  an  entire 
primary  metropolitan  statistical  area 
(PMSA)  may  not  be  uniformly 
applicable  to  all  rental  housing  within 
that  broad  area,  if  a  project-specific  rent 
comparability  test  shows  that  a  material 
difference  exists  between  the  rents 
charged  for  assisted  projects  and 
unassisted  projects  of  similar  quality 
and  age  in  the  same  market  area. 

In  certain  cases,  however,  the  AAF 
established  for  a  particular  area  may 
result  in  rents  that  are  substantially 
lower  than  rents  charged  for  comparable 
units  not  receiving  assistance  under  the 
section  8  Program.  If  this  occurs,  a  PHA 
or  private  owner  may  apply  to  the  HUD 
Field  Office  for  consideration  of  a 
revised  AAF  for  the  area,  as  provided  in 
24  CFR  888.204. 

Owners  of  section  8  units  (other  than 
units  assisted  under  the  section  8 
Certificate  and  FmHA  Programs)  who 
have  HAP  Contracts  with  anniversary 
dates  falling  on  November  8, 1989 
through  November  22, 1989  may  request 
that  the  AAFs  be  applied  retroactively 
to  the  anniversary  date  of  their  HAP 
Contracts.  Retroactivity  is  permitted  to 
avoid  any  detriment  to  owners  because 
of  HUD's  delay  in  the  annual 
publication  of  the  factors  as  required  by 
24  CFR  888.202.  For  units  assisted  under 
the  section  8  Certificate  and  the  FmHA 
Programs,  the  factors  are  not  applied 


Federal  Register  /  Vol.  54,  No.  224  /Wednesday,  November  22,  1989  /  Rules  and  Regulations    48549 


retroactively;  the  annual  adjustments,  as 
of  any  anniversary  date,  are  determined 
using  the  AAFs  most  recently  published 
in  the  Federal  Register  (see  24  CFR 
882.108(a)(1)  and  884.109(b)(2). 

Calculation  of  Adjustment  Factors 

AAFs  are  provided  for  the  four 
Census  Regions,  the  states  of  Alaska 
and  Hawaii,  and  the  72  metropolitan 
areas  with  local  CPI  surveys  (hsted  in 
alphabetical  order). 

As  a  result  of  decreases  in  the  local 
CPI  surveys,  the  Department  is 
publishing  AAFs  that  are  less  that  1.00 
for  two  metropolitan  areas  in  Colorado 
and  five  metropolitan  areas  in  Texas. 
These  areas  are:  the  Denver  PMSA;  the 
Boulder  PMSA;  the  Houston  PMSA;  the 
Brazoria  PMSA,  the  Galveston-Texas 
City  PMSA;  the  Dallas  PMSA;  and  the 
Fort  Worth-Arlington  PMSA.  The  AAFs 
for  the  state  of  Alaska,  also  less  than 
1.00,  are  based  on  a  reduction  in  the 
Anchorage  CPI. 

AAFs  that  are  less  than  1.00  normally 
would  result  in  rent  reductions. 
However,  section  8(c)(2)(C)  of  the  1937 
Act,  as  amended  by  section  142(d)  of  the 
Housing  and  Community  Development 
Act  of  1987,  prohibits  the  reduction  of 
contract  rents  for  newly  constructed, 
substantially  rehabilitated,  or 
moderately  rehabilitated  projects 
(including  projects  assisted  under 
section  8  as  in  effect  prior  to  November 
30, 1983),  unless  the  project  has  been 
refinanced  in  a  manner  that  reduces  the 
periodic  payments  of  the  owner. 
Therefore,  contract  rents  for  newly 
constructed,  substantially  rehabilitated 
or  moderately  rehabilitated  projects 
(including  projects  assisted  under 
section  8  as  in  effect  prior  to  November 
30, 1983)  in  areQS  with  factors  of  less 
than  1.00  will  not  be  reduced  as  a  result 
of  such  factors. 

Except  for  rent  adjustments  for 
manufactured  home  space  rents  under 


the  section  8  Certificate  Program,  the 
formula  for  calculating  the  AAFs  for 
each  8u^a  was  developed  as  follows:  (1) 
The  increases  in  the  residential  rent 
component  and  the  fuel  and  utilities 
component  of  the  CPI  were  based  on  the 
most  recent  available  average  annual 
changes;  (2)  a  shelter  rent  factor  was 
calculated  by  eliminating  the  effect  of 
heating  costs  on  the  CPI  residential  rent 
component  as  determined  by  Bureau  of 
Labor  Statistics  data;  (3)  a  gross  rent 
factor  for  each  of  the  metropolitan  areas 
covered  by  the  CPI  and  for  each  of  the 
four  Census  Regions  was  calculated  by 
weighting  the  shelter  rent  and  the  fuel 
and  utility  changes  in  accordance  with 
updated  1980  Census  State  weights  of 
these  component  parts  of  rent;  (4)  AAFs 
for  Contract  Rents  including  the  highest 
cost  utility  were  calculated  by  adjusting 
the  gross  rent  factors  to  reflect 
variations  by  rent  range  in  each  area, 
based  on  variations  developed  from 
1987  national  AHS  data  as  applied  to 
the  local  FMR  levels;  and  (5)  AAFs  for 
Contract  Rents  excluding  the  highest 
cost  utility  were  calculated  by 
developing  updated  shelter  rents  from 
the  updated  gross  rents,  by  rent  ranges, 
and  then  dividing  the  updated  shelter 
rents  by  that  of  the  previous  year. 

Section  8  Certificate  Program  AAFs  for 
Manufactured  Home  Spaces 

This  Notice  contains  a  separate  set  of 
AAFs  for  adjusting  Contract  Rents  for 
manufactured  home  spaces.  There  is  one 
factor  for  each  area,  which  represents 
the  change  in  the  median  rent  for  the 
area.  These  factors  were  derived  by 
following  steps  one  and  two  in  the 
formula  described  above. 

Other  Matters 

An  environmental  assessment  is 
unnecessary,  since  revising  Annual 


Adjustment  Factors  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(7). 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  Notice  do  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  Notice 
merely  announces  the  adjustment 
factors  to  be  used  to  adjust  contract 
rents  in  the  section  8  Housing 
Assistance  Payment  Programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has  also 
determined  that  this  Notice  does  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
Notice  merely  announces  the  adjustment 
factors  to  be  used  to  adjust  contract 
rents  in  the  section  8  Housing 
Assistance  Payment  Programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  Lower 
Income  Housing  Assistance  Programs 
(section  8)  is  14.156. 

Accordingly,  the  Department 
publishes  these  Contract  Rent  Annual 
Adjustment  Factors  for  the  section  8 
Housing  Assistance  Payments  Program 
as  set  forth  in  the  following  tables: 

Dated:  November  13, 1969. 
Peter  H.  Monroe, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing— Federal  Housing  Commissioner. 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE  PAYMENTS  PROGRAMS 

SOUTH  CENSUS 


NORTH  EAST  CENSUS  REGION 


MlOkTEST  CENSUS 


UNOE 

280 

340 

400 

450 

510 

570 

680 

800 

910 


R  %  280 
TO  339 
TO  399 
TO  449 
TO  509 
TO   569 


TO 
TO 


679 
799 


TO   909 
PLUS 


HIGHEST  COST 
INCLUDED 

1.076 

1.072 

1.068 

1.064 

1.060 

1.055 

1  .047 

1.039 

1.030 

1.022 


UTILITY 
EXCLUDED 
1.092 
1.084 
1.078 
1.073 
1.060 
1.0S0 
1.038 
1.028 
1.028 
1.028 


REGION 

HIGHEST  COST  UTILITY 


WEST  CENSUS  REGION 


HIGHEST  COST  UTILITY 

INCLUDED  EXCLUDED 

UNDER  $  300      1.052  1.053 

$  300  TO   369       1.049  1.051 

I    370  TO   429       1.046  1.047 

S  430  TO   489       1.043  1.041 

S  490  TO   549       1.040  1.033 

S  550  TO   609       1.038  1.033 

$  610  TO   729       1.032  1.027 

%    730  TO   849       1.026  1.019 

$  850  TO   969       1.021  1.012 

$  970  PLUS          1.015  1.012 


PMSA  AKRON,  OH 


HIGHEST  COST  UTILITY 


UNDER  $ 
$  220  TO 
$  260  TO 
$  310  TO 
S  350  TO 
t  400  TO 
$  440  TO 
$  530  TO 
$  620  TO 
S  700  PLUS 


220 
259 
309 
349 
399 
439 
529 
619 
699 


INCLUDED 
1.046 
1.043 
1.041 
1.038 
1.036 
1.033 
1.028 
1.023 
1.018 
1.013 


EXCLUDED 
1.050 
1.046 
1.042 
1.036 
1.029 
1.029 
1.014 
1.014 
1.014 
1.014 


MSA  ATLANTA.  GA 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNOE 
$  270 
$  320 
$  380 
$  430 
$  490 
$  540 
$  650 
$  760 
$  860 


R  $  270 

TQ   319 


TO 
TO 
TO 
TO 
TO 
TO 
TO 
PLUS 


379 
429 
4S9 
539 
649 
759 
859 


1.032 
1.030 
1.029 
1.027 
1.025 
1.023 
1.020 
1.016 
1.013 
1.009 


1.041 
1.037 
1.097 
1.030 
1.030 
1.02S 
1.022 
1.016 

i.ote 

1.016 


■^ 

INCLUDED 

EXCLU&ED 

UNDER  $ 

230 

1  .044 

1.052 

$  230 

TO 

269 

1.042 

1  .052 

f  270 

TO 

313 

1.039 

1.044 

$  320 

TO 

359 

1.037 

1.038 

S  360 

TO 

409 

1.035 

1.031 

%   410 

TO 

449 

1.032 

1.030 

t   450 

TO 

539 

1.027 

1.024 

$  540 

TO 

629 

1.022 

1.017 

%   630 

TO 

719 

1.018 

1.016 

$  720 

PLUS 

1.013 

1.016 

STATE 

ALASKA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

230 

.951 

.921 

$  230 

TO 

269 

.951 

.921 

$  270 

TO 

319 

.951 

.921 

$  320 

TO 

359 

.951 

.921 

$  360 

TO 

409 

.951 

.921 

$  410 

TO 

449 

.951 

.921 

%   450 

TO 

539 

.951 

.921 

$  540 

TO 

629 

.951 

.921 

$  630 

TO 

719 

.951 

.921 

$  720 

PLUS 

.951 

.921 

PMSA 

ANAHEIM- 

SANTA  ANA.  CA 

HIGHEST  COST 

UTILITV 

INCLUDED 

EXCLUDED 

UNDER  $ 

410 

1.070 

1.073 

$  410 

TO 

489 

1.066 

1.069 

$  490 

TO 

569 

1.062 

1.064 

%   570 

TO 

649 

1.059 

1.058 

t  650 

TO 

729 

1.055 

1.045 

$  730 

TO 

809 

1.051 

1.049 

$  810 

TO 

969 

1.043 

1.037 

»  970 

TO 

1129 

1.036 

1.028 

$1130 

TO 

1299 

1.028 

1.018 

$1300 

PLUS 

1.020 

1.018 

PMSA 

AURORA-ELGIN.  IL 

HIGHEST  C0S1 

•  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

310 

1.059 

1.086 

$  310 

TO 

369 

1.056 

1.079 

$  370 

TO 

429 

1.053 

1.07S 

$  430 

TO 

489 

1.050 

1.063 

$  490 

TO 

549 

1.046 

1.056 

$  550 

TO 

609 

1.043 

1.059 

$  610 

TO 

739 

1.037 

1.037 

$  740 

TO 

859 

1.030 

i.036 

$  860 

TO 

979 

1.024 

1.036 

$  980 

PLUS 

1.017 

1.036 

-  PY  RENT  RANGE 

PREPARED  ON  100289 
REGION 

HIGHEST  COST  UTILITY 


UNDE 

220 

260 

300 

350 

390 

430 

520 

610 

690 


R  $  220 
TO   259 


TO 
TO 


299 
349 


TO  389 

TO  429 

TO  519 

TO  609 


TO 
PLUS 


689 


INCLUDED 
1.035 
1.033 
1.031 
1.029 
1.027 
1.025 
1.022 
1.018 
1.014 
1.010 


EXCLUDED 
. 1.035 
1.033 
1.029 
1.022 
1.022 


1.015 
1.011 
1.005 
1.005 
1.005 


STATE  HAWAII 


HIGHEST  COST  UTILITY 


UNOE 
$  320 
$  380 
$  450 
$  510 
$  570 
$  640 
$  760 
$  890 
$1020 


R  $  320 

TO  379 
TO  449 
TO  509 
TO  569 
TO  639 
TO  759 
TO  889 
TO  1019 
PLUS 


INCLUDED 
1.075 
1.07^ 
1.067 
1.062 
1.058 
1.054 
1.046 
1.038 
1.030 
1.022 


EXCLUDED 
1.083 
1  .077 
1.075 
1.071 
1.06'5 
1.056 
1.046 
1.038 
1.027 
1.027 


PMSA  ANN  ARBOR.  MI 


HIGHEST  COST  UTILITY 

INCLUDED   Excluded 


UNCER  $ 

290 

290  TO 

349 

350  TO 

409 

410  TO 

469 

470  TO 

529 

530  TO 

589 

590  TO 

699 

700  TO 

819 

820  TO 

939 

940  PLUS 

1.029 
1.027 
1.026 
1.024 
1.023 
1.021 
1.018 
1.015 
1.012 
1.008 


1.046 
1.044 
1.039 
1.034 
1.030 
1.030 
1.025 
1.021 
1.020 
1.020 


MSA  BALTIMORE.  MD 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  $ 

270 

270  TO 

319 

320  TO 

369 

370  TO 

429 

430  TO 

479 

480  TO 

529 

530  TO 

639 

640  TO 

749 

750  TO 

849 

850  PLUS 

1.058 
1.055 
1.052 
1.048 
1.045 
1.042 
1.036 
1.029 
1.023 
1.017 


1  .073 
1.064 
1.061 
1.057 
1.04« 
1.042 
1.032 
1.023 
1.023 
1.023 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE 


PMSA  BEAVER  COUNTV.  PA 


HIGHEST  COST 

UTILITV 

INCLUDED 

EXCLUDED 

UNDER  % 

220 

1.021 

1.030 

220  TO 

259 

1.020 

1.025 

260  TO 

309 

1.018 

1.025 

310  TO 

349 

1.018 

1.021 

350  TO 

389 

1.017 

1.016 

390  TO 

439 

1.015 

1.016 

440  TO 

519 

1.013 

1.010 

520  TO 

609 

1.011 

1.010 

610  TO 

699 

1.008 

1.009 

700  PLUS 

1.006 

1.009 

PMSA  BOULDER- 


UNDER  $ 

220 

220  TO 

259 

260  TO 

309 

310  TO 

349 

350  TO 

389 

390  TO 

439 

440  TO 

519 

520  TO 

609 

610  TO 

699 

700  PLUS 

LONGMONT.  CO 

HIGHEST  COST  UTILITV 
INCLUDED     EXCLUDED 

.986  .982 

.986  .982 

.986  .982 

.986  .'982 

.986  .982 

.986  .982 

.986  .982 

.986  .982 

.986  .982 

.986  .982 


PMSA  BROCKTON.  MA 


HIGHEST  COST  UTILITY 
INCLUDED    EXCLUDED 


1.081 
1.076 
1.072 
1.068 
1.063 
1.059 
1.050 
1.041 
1.032 
1.023 


PMSA  CINCINNATI.  OH-KY-IN 


UNDER  % 

320 

t    320  TO 

379 

$  380  TO 

449 

$  450  TO 

509 

«  510  TO 

579 

t  580  TO 

639 

$  640  TO 

769 

$  770  TO 

8S9 

S  900  TO 

1029 

$1030  PLUS 

UNDER  S 
200  TO 
240  TO 
280  TO 
320  TO 
360  TO 
400  TO 
480  TO 
560  TO 
640  PLUS 


200 
239 
279 
319 
359 
399 
479 
5L9 
639 


HIGHEST  COST 
INCLUDED 

1.059 

1.056 

1.053 

1.050 

1.046 

1.043 

1.037 

1.030 

1.024 

1.017 


1.097 
1.086 
1.077 
1.073 
1.062 
1.051 
1.040 
1.028 
1.028 
1.028 


UTILITY 
EXCLUDED 
1.078 
1.077 
1.069 
1.057 
1.047 
1.047 
1.041 
1i039 
1.029 
1.029 


PMSA  BERGEN-PASSAIC.  NJ 


HIGHEST  COST  UTILITY 


UNDER  S 

390 

t   390  TO 

469 

$  470  TO 

549 

%   550  TO 

619 

S  620  TO 

699 

$  700  TO 

779 

S  780  TO 

929 

$  930  TO 

1089 

$1090  TO 

1249 

$1250  PLUS 

INCLUDED 
1.075 
1.071 
1.067 
1.062 
1.058 
1.054 
1.046 
1.038 
1.030 
1.022 


EXCLUDED 
1.091 
1.084 
1.075 
1.068 
1.061 
1.0S0 
1.049 
1.029 
1.028 
1.028 


PMSA  BRAZORIA.  TX 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  $ 

390 

$  390  TO 

469 

$  470  TO 

549 

$  550  TO 

619 

$  620  TO 

699 

$  700  TO 

779 

$  780  TO 

929 

$  930  TO 

1089 

$1090  TO 

1249 

$1250  PLUS 

PMSA  BUFFALO 

UNDER  $ 

220 

$  220  TO 

259 

$  260  TO 

299 

$  300  TO 

349 

$  350  TO 

389 

$  390  TO 

429 

$  430  TO 

519 

$  520  TO 

599 

$  600  TO 

689 

$  690  PLUS 

.993 
.993 
.993 
.993 
.993 
.993 
.993 
.993 
.993 
.993 


.981 
.981 
.981 
.981 
.981 
.981 
.981 
.981 
.981 
.981 


NY 
HIGHEST  COST  UTILITY 
INCLUDED    EXCLUDED 


1.079 
1.075 
1.071 
1.0*6 
1.062 
058 
049 
040 
032 
023 


1.080 
1.075 
1.071 
1.052 
1.051 
1.041 
1.029 
1.018 
1.017 
1.017 


PMSA  CLEVELAND.  OH 


HIGHEST  COST  UTILITY 
INCLUDED    EXCLUDED 


UNDER  $ 

230 

230  TO 

269 

270  TO 

319 

320  TO 

369 

370  TO 

409 

410  TO 

459 

460  TO 

549 

550  TO 

639 

640  TO 

729 

730  PLUS 

1.046 
1.043 
1.041 
1.038 
1.036 
1.033 
1.028 
1.023 
1.018 
1.013 


1.052 
1.052 
1.044 
1.038 
1.028 
1.028 
1.014 
1.013 
1.013 
1.013 


PAYMENTS  PROGRAMS 
PMSA  BOSTON. 


BY  RENT  RANGE 

PREPARED  ON  100289 
MA 

HIGHEST  COST  UTILITY 


UNDER  $ 
4  10  TO 
490  TO 
570  TO 
650  TO 
730  TO 
810  TO 


$ 

$ 

$ 

$ 

$ 

$ 

$  970  TO  1139 

$1140  TO  1299 

$1300  PLUS 


410 
489 
569 

649 
729 
809 
969 


INCLUDED 
1.081 
1.076 
1.072 
1.068 
1.063 
1.059 
1.050 
1.041 
1.032 
1.023 


EXCLUDED 

1.084 
1.079 
1.074 
1.062 
1.049 
1.038 
1.027 
1.027 
1.027 


PMSA  BRIDGEPORT-MILFORD.  CT 
HIGHEST  COST 


UNDER  $ 
310  TO 
370  TO 
430  TO 
490  TO 
560  TO 
620  TO 
740  TO 
860  TO 
990  PLUS 


310 
369 
429 
489 
559 
619 
739 
859 
989 


INCLUDED 
1.072 
1.068 
1.064 
1.060 
1.056 
1.052 
1.044 
1.036 
1.028 
1.021 


UTILITY 
EXCLUDED 
1.089 
1.082 
1.077 
1.061 
1.061 
1.053 
1.04  1 
1.030 
1.029 
1.029 


PMSA  CHICAGO.  IL 


HIGHEST  COST  UTILITY 
INCLUDED    EXCLUDED 


UNDER  $ 
300  TO 
360  TO 
420  TO 
480  TO 
540  TO 
600  TO 
720  TO 
840  TO 
960  PLUS 


300 
359 
419 
479 
539 
599 
719 
839 
959 


1.066 
1.062 
1.058 
1.055 
1.051 
1.048 
1.040 
1.033 
1.026 
1.019 


1.089 
1.082 
1.074 
1.062 
1.061 
1.053 
1.044 
1.033 
1.032 
1.032 


PMSA  DALLAS.  TX 


HIGHEST  COST  UTILITY 
INCLUDED    EXCLUDED 

UNDER  $  300        .989  .974 

$  300  TO   359        .989  .974 

$  360  TO   419        .989  .974 

$  420  TO   479        .989  .974 

$  480  TO   539        .989  .974 

$  540  TO   599        .989  .974 

$  600  TO   719       .989  .974 

$  720  TO   839        .989  .974 

$  840  TO   959        .989  .974 

$  960  PLUS          .989  .974 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE 


PMSA  DANBURY.  CT 


PMSA  DENVER.  CO 


HIGHEST  COST  UTILITV 


INCLUDED 

EXCLUDED 

UNDER  $ 

330 

1.072 

1.095 

$  330 

TO 

399 

1.068 

1.082 

t  400 

TO 

469 

1.064 

1.076 

$  470 

TO 

539 

1.060 

1.063 

$  540 

TO 

599 

1.056 

1.063 

$  600 

TO 

669 

1.052 

1.052 

$  670 

TO 

799 

1.044 

1.041 

$  800 

TO 

939 

1.036 

1.030 

$  940 

TO 

1069 

1.028 

1.030 

$1070 

PLUS 

1.021 

1.030 

PMSA 

FORT  LAUDERDALE -HOLLYWOOD -POMPi 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  t 

280 

1.047 

1.052 

$  280 

TO 

339 

1.045 

1.045 

%    340 

TO 

389 

1.042 

1.038 

t  390 

TO 

449 

1.039 

1.038 

$  450 

TO 

509 

1.037 

1.031 

$  510 

TO 

559 

1.034 

1.030 

$  560 

TO 

679 

1.029 

1.024 

$  680 

TO 

789 

1.024 

1.011 

$  790 

TO 

899 

1.019 

1.011 

$  900 

PLUS 

1.014 

1.011 

UNDER  $ 
S  230  TO 
$  270  TO 
S  320  TO 
$  370  TO 
$  410  TO 
$  460  TO 
$  550  TO 
t   640  TO 


230 
269 
319 
369 
409 
459 
549 
639 
729 


HIGHEST  COST  UTILITY 

INCLUDED  EXCLUDED 

.986  .982 

.986  .982 

.986  .982 

.986  .982 

.986  .982 

.986  .982 

.986  .982 

.986  .982 

.986  .982 


%   730  PLUS 


.986 


.982 


8EAC  PMSA  FORT  WORTH-ARLINOTON.  TX 


PMSA  GARY -HAMMOND ,  IN 


UNDER  $ 

240 

.059 

240  TO 

289 

.056 

290  TO 

3C9 

.053 

340  TO 

389 

.050 

390  TO 

439 

.046 

440  TO 

489 

.043 

490  TO 

589 

.037 

590  TO 

679 

.030 

680  TO 

779 

.024 

780  PLUS 

.017 

HIGHEST  COST  UTILITY 
INCLUDED  EXCLUDED 
1.088 
1.079 
1.076 
1.063 
1.055 
1.045 
1.035 
1.035 
1.035 
1.035 


PMSA  JERSEY  CITY.  NJ 


UNDER  % 

270 

.075 

270  TO 

319 

.071 

320  TO 

3C9 

.067 

370  TO 

429 

.062 

430  TO 

479 

.058 

480  TO 

539 

.054 

540  TO 

639 

.046 

640  TO 

749 

.038 

750  TO 

859 

.030 

860  PLUS 

.022 

HIGHEST  COST  UTILITY 
INCLUDED  EXCLUDED 
1.094 
1.081 
1.075 
1.070 
1.059 
1.049 
1.041 
1.030 
1.030 
1.030 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  % 
230  TO 
270  TO 
320  TO 
370  TO 
410  TO 
460  TO 
550  TO 
640  TO 


230 
269 
319 
369 
409 
459 
549 
639 
729 


$  730  PLUS 


.989 
.989 
.989 
.989 
.989 
.989 
.989 
.989 
.  189 
.489 


.974 
.974 
.974 
.974 
.974 
.974 
.974 
.974 
.974 
.974 


PMSA  HAMILTON-MIOOLETOWN.  OH 

HIGHEST  COST  UTILITY 


UNDER  $ 
220  TO 
270  TO 
310  TO 
360  TO 
400  TO 
450  TO 
540  TO 
630  TO 
720  PLUS 


220 
269 
309 
359 
399 
449 
539 
629 
719 


INCLUDED 
1.059 
1.056 
1.053 
1.050 
1.046 
1.043 
1.037 
1.030 
1.024 
1.017 


EXCLUDED 
1.082 
1.078 
1.069 
1.057 
1.050 
1.049 
1.038 
1.031 
1.030 
1.030 


PMSA  JOLIET.  XL 


HIGHEST  COST  UTILITY 
INCLUDED    EXCLUDED 


UNOE 
%.  310 
f  370 
S  430 
%  490 
%  550 
$  620 
$  740 
$  860 
%   980 


R  t  310 
TO  369 
TO  429 
TO  489 
TO  549 
TO  619 
TO  739 
TO  859 
TO  979 
PLUS 


1.066 
1.062 
1.058 
1.055 
1.051 
1.048 
1.040 
1.033 
1.026 
1.019 


1.089 
1.083 
1.077 
1.063 
1.063 
1.053 
1.043 
1.034 
1.034 
1.033 


PAYMENTS  PROGRAMS  - 
PMSA  DETROIT, 


BY  RENT  RANGE 

PREPARED  ON  100289 
MI 
HIGHEST  COST  UTILITY 


UNDER  % 
270  TO 
320  TO 
370  TO 
430  TO 
480  TO 
530  TO 
640  TO 
750  TO 
850  PLUS 


270 
319 
369 
429 
479 
529 
639 
749 
849 


INCLUDED 
1.029 
1.027 
1.026 
1.024 
1.023 
1.021 
1.018 
1.015 
1.012 
1.008 


EXCLUDED 
1.049 
1.044 
1.041 
1.035 
1.031 
1.030 
1.026 
1.022 
1.021 
1.021 


PMSA  GALVESTON-TEXAS  CITY.  TX 

HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


UNDER  $ 
$  270  TO 
S  320  TO 
$  370  TO 
S  430  TO 
$  480  TO 
S  530  TO 
S  640  TO 
$  750  TO 
S  850  PLUS 


270 
319 
369 
429 
479 
529 
639 
749 
849 


.993 
.993 
.993 
.993 
.993 
.993 
.993 
.993 
.993 
.993 


.981 
.981 
.981 
.981 
.981 
.981 
.981 
.981 
.981 
.981 


PMSA  HOUSTON.  TX 


HIGHEST  COST  UTILITY 
INCLUDED    EXCLUDED 


UNDER  $ 
270  TO 
320  TO 
370  TO 
430  TO 
480  TO 
530  TO 
640  TO 
750  TO 
850  PLUS 


270 
319 
369 
429 
479 
529 
639 
749 
849 


.993 
.993 
.993 
.993 
.993 
.993 
.993 
.993 
.993 
.993 


PMSA  KANSAS  CITY.  MO-KS 


UNDER  $ 
220  TO 
270  TO 
310  TO 
360  TO 
400  TO 
450  TO 
530  TO 
620  TO 
710  PLUS 


220 
269 
309 
359 
399 
449 
529 
619 
709 


HIGHEST  COST 
INCLUDED 

1.030 

1.029 

1.027 

1.028 

1.024 

1.032 

1.019 

1.015 

1.012 

1.009 


.981 
.981 
.981 
.981 
.981 
.981 
.981 
.981 
.981 
.981 


UTILITY 
EXCLUDED 
1.036 
1.033 
1.028 
1.024 
1 
1 
1 


018 
018 
008 
1.008 
1.008 
1.008 


s. 

9 


< 
z 

o 


ca 

IS 

Z 

o 

< 

<D 

B 

o* 

CD 
1 


5d 
E- 

CD 

9 

50 
n 


SCHEDULE  C  •  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE  PAYMENTS  PROGRAMS  - 

PMSA  LAWRENCE 


PMSA  KENOSHA.  WI 


PMSA  LAKE  COUNTY.  IL 


HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  S 

240 

1.064 

1.084 

t    240 

TO 

289 

1.061 

1.083 

$  390 

TO 

329 

1.0S7 

1.071 

S  330 

TO 

379 

1.054 

1.065 

(  380 

TO 

429 

1.060 

1.064 

%    430 

TO 

479 

1.046 

1.083 

t  480 

TO 

569 

1.039 

1.044 

$  570 

TO 

669 

1.032 

1.034 

t  670 

TO 

759 

1.025 

1.034 

S  760 

PLUS 

1.018 

1.033 

PMSA 

LORAIN-ELYRIA.  OH 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

ONCER  S 

220 

1.046 

1.050 

%    220 

TO 

259 

1.043 

1.046 

$  260 

TO 

299 

1.041 

1.043 

%    300 

TO 

349 

1.036 

1.037 

%    350 

TO 

389 

1.036 

1.030 

$  390 

TO 

429 

1.033 

1.027 

$  430 

TO 

519 

1.038 

1.015 

$  520 

TO 

609 

1.023 

1.014 

$610 

TO 

689 

1.018 

1.014 

$  690 

PLUS 

1.013 

1.014 

PMSA 

MIAMI-HIALEAH.  FL 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  S 

280 

1.047 

1.052 

$  280 

TO 

339 

1.04S 

1.045 

$  340 

TO 

389 

1.042 

1.038 

$  390 

TO 

449 

1.039 

1.038 

$  450 

TO 

509 

1.037 

1.031 

$  510 

TO 

559 

1.034 

1.024 

$  560 

TO 

669 

1.029 

1.024 

$  670 

TO 

789 

1.024 

1.011 

$  790 

TO 

899 

1.019 

1.011 

$  900 

PLUS 

1.014 

1.011 

MSA  MINNEAPOLIS-ST.  PAUL. 

MN-WI 

HIGHEST  COST  UTILITY 

INCLUDED 

EXCLUDED 

UNDER  t 

280 

1.035 

1.031 

%    280 

TO 

329 

1.033 

1.026 

S  330 

TO 

389 

1.031 

1.025 

$  390 

TO 

439 

1.029 

1.022 

»  440 

TO 

499 

1.027 

1.017 

$  500 

TO 

549 

1.025 

1.013 

$  550 

TO 

659 

1.022 

1.007 

$  660 

TO 

769 

1.018 

1.003 

$  770 

TO 

879 

1.014 

1.002 

S  880 

PLUS 

1.010 

1.002 

UNOE 
$  310 
%  380 
$  440 
S  500 
S  560 
%  630 
$  750 
$  880 
S1000 


R  $  310 
TO  379 
TO  439 
TO  499 
TO  559 
TO  629 
TO  749 
TO  879 
TO  999 
PLUS 


HIGHEST  COST  UTILITY 
EXCLUDED 
1.091 


INCLUDED 
1.066 
1.062 
1.066 
1.055 
1.051 
1.048 
1.040 
1.033 
1.026 
1.019 


1.061 
1.078 
1.062 
1.062 
1.062 
1.043 
1.033 
1.033 
1.033 


PMSA  LOS  ANGELES-LONG  BEACH 


UNDER  %  350 
$  350  TO  419 
$  420  TO  489 
S  490  TO  559 
$  560  TO  629 
$  630  TO  699 
%  700  TO  839 
$  840  TO  979 
$  980  TO  1119 
$1120  PLUS 


CA 

HIGHEST  COST  UTILITY 
EXCLUDED 
1.076 
1.068 
1.066 
1.055 
1.047 


INCLUDED 
1.070 
1.066 
1.062 
1.059 
1.059 
1.051 
1.043 
1.036 
1.028 
1.020 


1.047 
1.038 
1.027 
1.018 
1.016 


PMSA  MIDOLESEX-SOMERSET-HUNTEROON.  NJ 
HIGHEST  COST  UTILITY 


UNDE 
$  360 
$  430 
$  500 
$  570 
$  650 
$  720 
$  860 
$1000 
$1150 


R  $  360 

TO   429 


TO 
TO 
TO 
TO 


499 
569 
649 
719 


TO  859 
TO  999 
TO  1149 
PLUS 


INCLUDED 
1.075 
1 .  07  1 
1.067 
1.062 
1.058 
1.054 
1.046 
1.038 
1.030 
1.022 


EXCLUDED 
1.092 
1.081 
1.075 
1.071 
1.062 
^051 
1.041 
1.029 
1.029 
1.029 


PMSA  MONMOUTH- 


OCEAN.  NJ 
HIGHEST  COST  UTILITY 


UNDE 
$  320 
$  390 
$  450 
$  520 
$  580 
$  640 
$  770 
$  900 
$1030 


R  $  320 

TO  389 
TO  449 
TO  519 
TO  579 
TO  639 
TO  769 
TO  899 
TO  1029 
PLUS 


INCLUDED 
1.075 
1.071 
1.067 
1.062 
1.058 
1.054 
1.046 
1.038 
1.030 
1.022 


EXCLUDED 
1.091 
1.082 
1.076 
1.070 
1.060 
1.051 
1.040 
1.030 
1  .029 
1.029 


BY  RENT  RANGE 

PREPARED  ON  100289 
HAVERHILL,  MA*NH 
HIGHEST  COST  UTILITY 


UNDE 
$  330 
$  400 
$  460 
$  530 
$  590 
$  660 
$  790 
$  920 
$1060 


R  $  330 

TO   399 


TO 
TO 
TO 


459 
529 
589 


TO  659 
TO  789 
TO  919 
TO  1059 
PLUS 


INCLUDED 
1.081 
1.076 
1.072 
1.068 
1.063 
1.059 
1.050 
1.041 
1.032 
1.023 


EXCLUDED 
1.098 
1.085 
1.077 
1.073 
1.061 
1.051 
1.040 
1.027 
1.027 
1.027 


PMSA  LOWELL. 


MA-NH 

HIGHEST  COST  UTILITY 


UNDE 
$  310 
$  370 
$  430 
$  490 
$  560 
$  620 
$  740 
$  860 
$  990 


R  $  310 

TO  369 
TO  429 
TO  489 
TO  559 
TO   619 


TO 
TO 
TO 
PLUS 


739 
859 
989 


INCLUDED 
1.081 
1.076 
1.072 
1.068 
1.063 
1.059 
1.090 
1.041 
1.032 
1.023 


EXCLUDED 
1.096 
1.085 
1.077 
1.072 
1.061 
1.051 
1.040 
1.027 
1.027 
1.027 


PMSA  MILWAUKEE.  WI 


UNDER  $ 
230  TO 
280  TO 
330  TO 
370  TO 
420  TO 
470  TO 
660  TO 
650  TO 
750  PLUS 


230 
279 
329 
369 
419 
469 
559 
649 
749 


HIGHEST  COST  UTILITY 

INCLUDED  EXCLUDED 

1.050  1.059 

1.048  1.055 

1.045  1.052 

1.042  1.040 

1.039  1.040 

1.037  1.034 

1.031  1.027 

1.026  1.020 

1.020  1.019 

1,015  1.019 


PMSA  NASHUA.  NH 


HIGHEST  COST  UTILITY 


UNDE 
$  320 
$  390 
$  450 
$  520 
$  580 
$  650 
$  780 
$  910 
$1040 


R  $  320 

TO  389 
TO  449 
TO  519 
TO  579 
TO  649 
TO  779 
TO  909 
TO  1039 
PLUS 


INCLUDED 
1.081 
1.076 
1.072 
1.068 
1.063 
1.059 
1.050 
1.041 
1.032 
1.023 


EXCLUDED 
1.098 
1.087 
1.079 
1.074 
1.062 
1.050 
1.041 
1.027 
1.027 
1.027 


I 
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SCHEOUtE  C  -  CONTPACT  BENT  ANNUAL  AOJUSTMENt  PACTOBS.  SECTION  8  HOUSING  ASSISTANCE  PA 

YMENTS  PROGRAMS  - 

BY  RENT  RANGE 

^ 

PREPARED  ON  100289 

as 

PMSA  NASSAU-SUFFOLK.. NY 

PMSA  NEW  YORK. 

NY 

PMSA  NEWARK.  NJ                         || 

HIGHEST  COST  UTILITY 

H|G>  ST  COST  UTILITY 

HIGHEST  COST  UTILITY 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

1 

UNOEB  %    380       1.075        1.091 

UNDER  $  290 

1.075        1.091 

UNOEB  $  300 

1.075        1.093 

$  380  TO   459       1.071        1.086 

t   290  TO   339 

1.071        1.086 

$  300  TO   359 

1.071        1.082 

$  460  TO   529       1.06?        1.075 

%   340  TO   399 

1.067        1.076 

$  360  TO   419 

1.067        1.077 

s 

$  530  TO   609       1.062        1.068 

$  400  TO   459 

1.062        1.070 

$  420  TO   479 

1.062        1.071 

Sa 

%   610  TO   689       1.058        1.06O 

$  460  TO   519 

1.058        1.059 

$  480  TO   539 

1.058        1.061 

S  690  TO   759       1.054        1.050 

%   520  TO   569 

1.054       1.059 

$  540  TO   599 

1.054        1.049 

$  760  TO   909       1.046        1.049 

%   570  TO   689 

1.046        1.049 

$  600  TO   719 

1.046        1.041 

•P 

%   910  TO  1069       1.038        1.028 

S  690  TO   799 

1.038        1.030 

$  720  TO   839 

1.038        1.029 

0 

$1070  TO  1219       1.030       1.028 

$  800  TO   919 

1.030       1.029 

$  840  TO  959 

1.030       1.029 

-»i* 

$1220  PLUS         1.022        1.028 

%   920  PLUS 

1.022        1.029 

$  960  PLUS 

1.022        1.029 

1 

PMSA  NIAGABA  FALLS.  NY  '  "  ■ 

PMSA  NOBWALK. 

CT 

PMSA  OAKLAND. 

CA 

s 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

INCLUDED    EXCLUDED 

INCLUDED    EXCLUDED 

INCLUDED    EXCLUDED 

f 

UNOEB  $  210       1.079        1.079 

UNOEB  $  360 

1.072        1.089 

UNDEB  $  400 

1.070        1.067 

$  210  TO   249       1  075        1.074 

$  360  TO   429 

1.068        1.084 

$  400  TO   479 

1.066        1.061 

to 

$  250  TO   289       1.071        1.070 

S  430  TO   499 

1.064        1.077 

$  480  TO   559 

1.062        1.058 

^ 

S  290  TO   329       1.066       1.052 

S  500  TO   569 

1.060       1.062 

$  560  TO   639 

1.059        1.053 

$  330  TO   369       1.062        1.051 

$  570  TO   639 

1.056        1.062 

$  640  TO   719 

1.055       1.040 

^ 

S  370  TO   409       1.058        1.038 

$  640  TO   709 

1.052        1.052 

$  720  TO   799 

1.051        1.038 

$  410  TO   499       1.049        1.029 

$  710  TO   849 

1.0*4        1.041 

$  800  TO   959 

1.043       1.030 

0. 

$  500  TO   579       1.040        1.017 

$  850  TO   989 

1.036        1.029 

$  960  TO  1109 

1.036        1.020 

$  580  TO   659       1.032        1.016 

S  990  TO  1139 

1.028        1.029 

$1110  TO  1269 

1.028        1.011 

%   660  PLUS         1.023       1016 

$1140  PLUS 

1.021        1.029 

$1270  PLUS 

1.020      ■  1.011 

0. 

03 

Z 

0 

■   PMSA  ORANGE  COUNTY.  NV 

PMSA  OXNABD-VENTURA.  CA 

PMSA  PHILADELPHIA.  PA-NJ 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

HIGHEST  COiT  UTILITY 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

INCLUDED     EXCLUDED 

n 

UNOEB  $  280      1.075        1.092 

UNDER  $  350 

1.070       1.076 

UNDEB  $  260 

1.073        1.087 

3 

%   280  TO   339       1.071        1.084 

S  350  TO   419 

1.066        1.068 

$  260  TO   319 

1.069        1.083 

r 

S  340  TO   399       1.067        1.076 

$  420  TO   479 

1.062        1.064 

$  320  TO   369 

1.065       1.072 

S  400  TO   449       1.0^2        1.071 

%   480  TO   549 

1.059        1.054 

$  370  TO   419 

1.061        1.061 

{3 

$  450  TO   5C9       1.058        1.058 

$  550  TO   619 

1.05S       1.046 

$  420  TO   469 

1.057        1.061 

$  510  TO   569       1.054        1.098 

$  620  TO   689 

1.051        1.046 

$  470  TO   529 

1.053        1.050 

>* 

S  570  TO   679       1.046        1.048 

$  690  TO   829 

1.043       1.037 

$  530  TO   629 

1.045       1.040 

s 

%   680  TO   799       1.038        1.030 

$  830  TO   969 

1 .  036        1  .t>28 

$  630  TO   739 

1.037        1.029 

..^ 

$  800  TO   909       1.030       1.029 

$  970  TO  1109 

1.028        1.018 

$  740  TO   839 

1.029        1.029 

^ 

t  910  PLUS         1.022        1.029 

$1110  PLUS 

1.020       1.018 

$  840  PLUS 

1.021        1.029 

PMSA  PITTSBURGH.  PA 

PMSA  PORTLAND 

.OR 

PMSA  BACINE. 

WI 

CO 

00 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

HIGHEST  COST  UTILITY 

9 

INCLUDED    EXCLUDED 

INCLUDED     EXCLUDED 

INCLUDED    EXCLUDED 

a 

UNOEB  %    230       1.021        1.029 

UNDEB  $  240 

1.055        1.060 

UNDER  $  220 

1.050       1.062 

t 

$  230  TO   279       1.020       1.027 

$  240  TO   289 

1.052        1.057 

$  220  TO   269 

1.048        1.057 

%   280  TO   319       1.019        1.023 

$  290  TO   339 

1.049       1.054 

$  270  TO   309 

1.045        1.052 

S  320  TO   369       1.018        1.020 

$  ^40  TO   389 

1.046        1.047 

$  310  TO   359 

1.042        1.042 

S  370  TO   419       1.017        1.018 

S   390  TO  439 

1.043        1.041 

$  360  TO   399 

1.039        1.042 

5" 

S  420  TO   459       1.015        1.016 

$  440  TO   489 

1.040        1.039 

$  400  TO   439 

1.037        1.033 

3 

$  460  TO   549       1.013        1.014 

$  490  TO   589 

1.034        1.031 

$  440  TO   529 

1.031        1.027 

$  550  TO   649       1.011        1.010 

$  590  TO   679 

1.028        1.017 

$  530  TO   619 

1.026        1.019 

%   650  TO   739       1.008        1.010 

$  680  TO   779 

1.022        1.017 

$  620  TO   709 

1.020       1.019 

$  740  PLUS         1.006        1.010 

$  780  PLUS 

1  016        1.017 

$  710  PLUS 

1.015       1.019 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  6   HOUSING  ASSISTANCE 


PMSA  RIVERSIDE 

-SAN  BERNARDINO.  CA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $  280 

1.070 

1.072 

S  280  TO   339 

1.066 

1.071 

S  340  TO   399 

1.062 

1.065 

$  400  TO   449 

1.059 

1.056 

$  450  TO   509 

1 .055 

1.048 

$  510  TO   569 

1.0S1 

1.046 

$  570  TO   679 

1.043 

1.037 

%   680  TO   789 

1.036 

1.027 

t  790  TO   909 

1.028 

1.018 

$910  PLUS 

1.020 

1.018 

MSA  SAN  DIEGO. 

CA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $  330 

1.046 

1.051 

S  330  TO   399 

1.043 

1.047 

S  400  TO   469 

1.041 

1.044 

$  470  TO   539 

1.038 

1.042 

$  540  TO   5C9 

1.036 

1.033 

$  600  TO   669 

1.033 

1.033 

$  670  TO   799 

1.028 

1.026 

$  800  TO   939 

1.023 

1.020 

S  940  TO  1069 

1.018  • 

1.014 

$1070  PLUS 

1.013 

1.014 

PMSA  SANTA  CRUZ.  CA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $  390 

1.070 

1.066 

$  390  TO   469 

1.066 

1.063 

$  470  TO   549 

1.062 

1.097 

$  550  TO   619 

1.0S9 

1.048 

$  620  TO   699 

1.0S9 

1.039 

$  700  TO   779 

1.091 

1.039 

$  780  TO   939 

1.043 

1.029 

$  940  TO  1089 

1.036 

1.020 

$1090  TO  1249 

1.026 

1.011 

$1250  PLUS 

1.020 

1.011 

PMSA  STAMFORD. 

CT 

.r     '-  . 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $  430 

1.072 

1.087 

$  430  TO   509 

1.068 

1.083 

$  510  TO   599 

1.064 

1.079 

$  600  TO   679 

1.060 

1.063 

$  680  TO   769 

1.0S6 

1.062 

$  770  TO   859 

1.092 

1.052 

$  860  TO  1029 

1.044 

1.041 

$1030  TO  1199 

1.036 

1.030 

$1200  TO  1369 

1,026 

1.030 

$1370  PLUS 

1.021 

1.030 

PMSA  ST.  LOUIS, 


MO-IL 
HIGHEST  COST  UTILITY 


UNOE 

230 

280 

330 

370 

420 

470 

560 

650 

740 


R  $  230 

TO  279 
TO  329 
TO   369 


TO 
TO 
TO 


419 
469 
559 


TO  649 
TO  739 
PLUS 


INCLUDED 
1.026 
1.024 
1.023 
1.022 
1.020 
1.019 
1.016 
1.013 
1.010 
1.007 


EXCLUDED 
1.02» 
1.027, 
1.026 
1.020 
1.020 
1.01B 
1.0li2 
1.00S 
1.008 
1.00B 


PMSA  SAN  FRANCISCO.  CA 


UNDE 
$  440 
$  520 
$  610 
$  700 
$  790 
$  870 
$1050 
$1220 
$1400 


R  $  440 

TO  519 

TO  609 

TO  699 


TO 
TO 


789 
869 


TO  1049 
TO  1219 
TO  1399 
PLUS 


HIGHEST  COST 
INCLUDED 

1.070 

1.066 

1.062 

1.059 

1.055 

1.051 

1.043 

1.036 

1.028 

1.020 


UTILITY 
EXCLUDED 
1.065 
1.060 
1.057 
1.052 
1.039 
1.039 
1.029 
1.019 
1.011 
1.011 


PMSA  SANTA  ROSA-PETALUMA ,  CA 

HIGHEST  COST  UTILITY 


UNDER  $ 
340  TO 
410  TO 
480  TO 
550  TO 
620  TO 
690  TO 
820  TO 
960  TO 


340 
409 
479 
549 

619 
689 
819 
959 
1099 


$1100  PLUS 


INCLUDED 
1.070 
1.066 
1.062 
1.059 
1.055 
1.091 
1.043 
1.036 
1.028 
1.020 


PMSA  TACOMA.  WA 


EXCLUDED 
1.066 
1.064 
1.058 
1.052 
1.039 
1.038 
1.03O 
1.020 
1.011 
1.011 
it 


HIGHEST  COST  UTILITY 


UNDER  $ 
220  TO 
270  TO 
3  to  TO 
350  TO 
400  TO 
440  TO 
530  TO 
620  TO 
710  PLUS 


220 
269 
309 
349 
399 
439 
529 
619 
709 


INCLUDED 
1.058 
1.055 
1.052 
1.048 
1.045 
1.042 
1.036 
1.029 
1.023 
1.017 


EXCLUDED 
1.072 
1.065 
1.059 
1 .  055 
1.045 
1.04S 
1.037 
1.023 
1.021 
1.021 


PAYMENTS  PROGRAMS  -  BY  RENT  RANGE 

PREPARED  ON 
PMSA  SALEM-GLOUCESTER.  MA 

HIGHEST  COST 


UNDER  $  360 
$  360  TO  429 
$  430  TO  499 
$  500  TO  579 
$  580  TO  649 
$  650  TO  719 
$  720  TO  869 
$  870  TO  1009 
$1010  TO  1 149 
$1150  PLUS 


INCLUDED 
1.081 
1.076 
1.072 
1.068 
1.063 
1.059 
1.050 
1.041 
1.032 
1.023 


100289 

UTILITY 
XCLUDED 
1.098 
1.084 
1.077 
1.072 
1.062 
1.051 
1.038 
1.028 
1.028 
1.027 


PMSA  SAN  JOSE.  CA 


HIGHEST  COST  UTILITY 


UNOE 
$410 
$  500 
$  580 
$  660 
$  740 
$  830 
$  990 
$1160 
$1320 


R  $  410 

TO  499 

TO  579 

TO  659 


TO 
TO 
TO 


739 
829 
989 


TO  1159 
TO  1319 
PLUS 


INCLUDED 
1 .  070 
1.066 
1.062 
1.059 
1.055 
1.051 
1.043 
1.036 
1.028 
1.020 


EXCLUDED 
1.066 
1.062 
1.056 
1.047 
1.039 
1.038 
1.030 
1.020 
1.011 
1.011 


PMSA  SEATTLE.  WA 


HIGHEST  COST  UTILITY 
INCLUDED    EXCLUDED 


UNDER  $ 

250 

250  TO 

309 

310  TO 

359 

360  TO 

409 

4  10  TO 

459 

460  TO 

509 

510  TO 

609 

610  TO 

709 

710  TO 

819 

820  PLUS 

1.058 
1.055 
1.052 
1.048 


1.045 
1.042 
1.036 
1.029 
1.023 
1.017 


1.073 
1.068 
1.057 
1.055 
1.046 
1.045 
1.037 
1.021 
1.021 
1.021 


PMSA  TRENTON.  NJ 


HIGHEST  COST  UTILITY 


UNDER  $ 
330  TO 
400  TO 
470  TO 
530  TO 
600  TO 
670  TO 
800  TO 
930  TO 


330 
399 
469 
529 
599 
669 
799 
929 
1069 


$1070  PLUS 


INCLUDED 
1.076 
1.072 
1.068 
1.064 
1.060 
1.055 
1.047 
1.039 
1.030 
1.022 


EXCLUDED 
1.095 
1.085 
1.078 
1.074 
1.062 
1.050 
1.039 
1.029 
1.029 
1.029 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE 


PMSA  VALLEJO-FAIHFIELD-NAPA.  CA 

HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  S 

300 

1.070 

1.067 

$  300  TO 

359 

1.066 

1.061 

*  360  TO 

419 

1.062 

1.056 

%   420  TO 

479 

1 .  059 

1.053 

$  480  TO 

539 

1.055 

1.039 

«  540  TO 

599 

1.051 

1.039 

S  600  TO 

719 

1.043 

1.030 

$  720  TO 

839 

1 .  036 

1.021 

$  840  TO 

959 

1.028 

1.011 

$  960  PLUS 

1.020 

1.011 

MSA  WASHINGTON 

OC-MD-VA 

HIGHEST  COST 

UTILITV 

INCLUDED 

EXCLUDED 

UNDER  % 

340 

1.099 

1.115 

%    340  TO 

409 

1.094 

1.  109 

$  410  TO 

479 

1.088 

1.097 

$  480  TO 

549 

1.083 

1.089 

$  550  TO 

619 

1.077 

1.075 

$  620  TO 

689 

1.072 

1.075 

«  690  TO 

819 

1.061 

1.062 

$  820  TO 

959 

1.050 

1.035 

$  960  TO 

1099 

1.039 

1.035 

$1100  PLUS 

1.029 

1.035 

PMSA  VANCOUVER.  WA 


UNOE 

220 

260 

310 

350 

390 

440 

530 

610 

700 


R  S  220 

TO  259 
TO  309 
TO  349 
TO  389 
TO  439 
TO  529 
TO  609 
TO  699 
PLUS 


HIGHEST  COST  UTILITY 
INCLUDED     EXCLUDED 


PAYMENTS  PROGRAMS  - 
PMSA  VINELAND- 


1.055 
1.052 
1.049 
1.046 
1.043 
1.040 
1.034 
1.028 
1.022 
1.016 


1.060 
1.058 
1.056 
1.048 
1.041 
1.041 
1.031 
1.025 
1.017 
1.017 


COUNTY  WESTCHESTER.  NY 


UNDER  $ 
340  TO 
410  TO 
480  TO 
550  TO 
610  TO 
680  TO 
820  TO 
960  TO 


340 
409 
479 
549 
609 
679 
819 
959 
1089 


$1090  PLUS 


HIGHEST  COST 
INCLUDED 

1.075 

1.071 

1.067 

1.062 

1.058 

1.054 

1.046 

1.038 

1.030 

1.022 


UTILITY 
EXCLUDED 
1.092 
1.085 
1.074 
1.070 
1.059 
1.059 
1.049 
1.029 
1.028 
1.028 


BY  RENT  RANGE 

PREPARED  ON  100289 
MILLVILLE-BRIDGETON.  NJ 
HIGHEST  COST  UTILITY 


INCLUDED 

EXCLUDED 

UNDER  $ 

270 

1.076 

1.090 

$  270  TO 

319 

1.072 

1.085 

$  320  TO 

369 

1.068 

1.078 

$  370  TO 

429 

1.064 

1.072 

$  430  TO 

479 

1.060 

1.062 

$  480  TO 

539 

1.055 

1.051 

$  540  TO 

639 

1.047 

1.039 

$  640  TO 

749 

1.039 

1.029 

$  750  TO 

859 

1.030 

1.029 

$  860  PLUS 

1.022 

1.029 

PMSA  WILMINGTON.  DE-NJ-MD 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

280 

1.070 

1.092 

$  280  TO 

339 

1.066 

1.081 

$  340  TO 

389 

1.062 

1.074 

$  390  TO 

449 

1.059 

1.064 

%   450  TO 

499 

1.055 

1.053 

$  500  TO 

559 

1.051 

1.042 

$  560  TO 

669 

1.043 

1.029 

$  670  TO 

779 

1.036 

1.029 

$  780  TO 

889 

1.028 

1.029 

$  890  PLUS 

1.020 

1.029 
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SCHEDULE  C  -  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE  PAYMENTS  PROGRAMS  -  FOR  MANUFACTURED 


AREA 
NORTH  EAST  CENSUS  REGION 
SOUTH  CENSUS  REGION 
STATE  ALASKA 

PMSA  AKRON,  OH 

PMSA  ANN  ARBOR.  MI 

PMSA  AURORA-ELGIN,  IL     - 

PMSA  BEAVER  COUNTY.  PA 

PMSA  BOSTON,  MA  '    * 

PMSA  BRAZORIA.  TX 

PMSA  BROCKTON.  MA 

PMSA  CHICAGO,  IL 

PMSA  CLEVELAND.  OH 

PMSA  DANBURv.  CT 

PMSA  DETROIT,  MI 

PMSA  FORT  WORTH-ARLINGTON.  TX 

PMSA  GARY -HAMMOND.  IN 

PMSA  HOUSTON.,  TX 

PMSA  JOLIET.  IL 

PMSA  KENOSHA.  WI 

PMSA  LAWRENCE -HAVERHILL,  MA-NH 

PMSA  LOS  ANGELES-LONG  BEACH.  CA 

PMSA  MIAMI -HI ALEAH.  FL 

PMSA  MILWAUKEE.  WI 

PMSA  MONMOUTH-OCEAN.  NJ 

PMSA  NASSAU-SUFFOLK.  NY 

PMSA  NEWARK.  NJ 

PMSA  NORWALK,  CT 

PMSA  ORANGE  COUNTY.  NY 

PMSA  PHILADELPHIA.  PA-NJ 

PMSA  PORTLAND.  OR 

PMSA  RIVERSIDE-SAN  BERNARDINO,  CA 

PMSA  SALEM-GLOUCESTER.  MA 

PMSA  SAN  FRANCISCO.  CA 

PMSA  SANTA  CRUZ.  CA 

PMSA  SEATTLE.  WA 

PMSA  TACOMA.  WA  ^ 

PMSA  VALLEJO-FAIRFIELD-NAPA.  OA 

PMSA  VINELAND-MILLVILLE-BRIOGETON.  NJ 

COUNTY  WESTCHESTER.  NY 


FACTOR 
1.063 
1.022 

.921 
1.038 
1.037 
1.067 
1.022 
1.065 

.981 
1.065 
1.064 
1.038 
1.064 
1.037 

.974 
1.067 

.981 
1.064 
1.065 
1.065 
1.049 
1.034 
1.045 
1.062 
1.062 
1.062 
1.064 
1.062 
1.066 
1.041 
1.049 
1.065 
1.043 
1.043 
1.047 
1.047 
1.043 
1.065 
1.062 


AREA 
MIDWEST  CENSUS  REGION 
WEST  CENSUS  REGION 
STATE  HAWAII 

PMSA  ANAHEIM-SANTA  ANA.  CA 
MSA  ATLANTA.  GA 
MSA  BALTIMORE.  MD 
PMSA  BERGEN-PASSAIC,  NJ 
PMSA  BOULDER-LONGMONT,  CO 
PMSA  BRIDGEPORT-MILFORD.  CT 
PMSA  BUFFALO.  NY 
PMSA  CINCINNATI.  OH-KY-IN 
PMSA  DALLAS.  TX 
PMSA  DENVER.  CO 

PMSA  FORT  LAUOERDALE-HOLLYWOOD-POMPANO 
PMSA  GALVESTON-TEXAS  CITY.  TX 
PMSA  HAMILTON-MIDDLETOWN.  OH 
PMSA  JERSEY  CITY,  NJ 
PMSA  KANSAS  CITY,  MO-KS 
PMSA  LAKE  COUNTY.  IL 
PMSA  LORAIN-ELYRIA.  OH 
PMSA  LOWELL.  MA-NH 

PMSA  MIDDLESEX-SOMERSET-HUNTERDON.  NJ 
MSA  MINNEAPOLIS-ST.  PAUL.  MN-WI 
PMSA  NASHUA,  NH 
PMSA  NEW  YORK.  NY 
PMSA  NIAGARA  FALLS.  NY 
PMSA  OAKLAND.  CA 
PMSA  OXNARO-VENTURA.  CA 
PMSA  PITTSBURGH,  PA 
PMSA  RACINE.  WI 
PMSA  ST.  LOUIS.  MO-IL 
MSA  SAN  DIEGO.  CA 
PMSA  SAN  JOSE.  CA 
PMSA  SANTA  ROSA-PETALUMA.  CA 
PMSA  STAMFORD.  CT 
PMSA  TRENTON.  NJ 
PMSA  VANCOUVER,  WA 
MSA  WASHINGTON.  DC-MO-VA 
PMSA  WILMINGTON,  DE-NJ-MO 


HOME  SPACE 
PREPARED  ON  100289 
FACTOR 
1.039 
1.035 
1.058 
1.049 
1.030 
1.051 
1.062 

.982 
1.064 
1.056 
1.060 

.974 

.982 
6EAC        1.034 

.981 
1.060 
1.062 
1^24 
1.064 
1.038 
1.065 
1.062 
1.020 
1.065 
1.062 
1.056 
1.043 
1.049 
1.022 
1.045 
1.021 
1.034 
«.043 
1 .  343 
1.064 
1.065 
1.041 
1.079 
1.067 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  REGIONS 
--- AREA  TITLE 


-DEFINITION- 


NORTHEAST  CENSUS  REGION .Connecticut.  Maine.  Massacnusetts.  New  Hampshire.  New  Jersey.  New  Vorh .  Pennsylvania. 

Rhode  Island.  Vermont 

MIDWEST  CENSUS  REGION Illinois.  Indiana.  Iowa.  Kansas.  Michigan.  Minnesota.  Missouri.  Nebraska. 

North  Dakota,  Ohio.  South  Dakota.  Wisconsin 

SOUTH  CENSUS  REGION Alabama.  Arkansas.  Delaware.  Dist.  Of  Columbia.  Florida.  Georgia,  Kentucky.  Louisiana, 

Maryland.  Mississippi.  North  Carol ina.  Oklahoma.  South  Carol ina.  Tennessee.  Texas, 
Virginia,  west  Virginia 

WEST  CENSUS  REGION Arizona.  California.  Colorado.  Idaho,  Montana,  Nevada.  New  Mekico.  Oregon,  Utah. 

Washington,  Wyoming 

OUTLVING  AREAS Puerto  Rico  and  Virgin  Islands  use  the  south  census  region  factors 

Guam  and  Trust  Territories  use  the  west  census  region  factors 


SCHEDULE  C  •  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS 
MSA/PMSA 


DEFINITIONS  OF  METROPOLITAN  AREAS!  ' 
DEflNlTION- 


Akron.  Oh COUNTV(IES)  Portage.  Summit  Oh 

Anah* Im* Santa  Ana.  Ca COUNTY ( I ES)  Orange  Ca 

Ann  Arbor.  Mt COUNTV(IES)  Washtenaw  Ml  || 

Atlanta,  0* COUNTY(IES)  Barrow.  Butts.  Cherokee,  Clayton,  Cobb,  Coweta,  De  Kalb.  Douglas,  Fayette, 

Forsyth.  Fulton,  n  "^nett.  Henry,  Newton.  Paulding,  Rockdale.  Spalding.  Walton  Ga 

Auror«*l1gtn.  11 COUNTV  ( I  ES)  Kane,  Kendall  II 

Baltimore.  Md COUNTY(IES)  Anne  Arundel,  Baltimore.  Carroll.  Harford.  Howard.  Oueen  Annes. 

Baltimore  Ct  Md 

Beaver  County.  Pa COUNTY(IES)  Baaver  Pa 

Bergan-Passaie.  NJ COUNTY(IES)  Bergen.  Passaic  NJ 

Boston.  Ma COUNTY  Bristol.  Ma  (PART):  TOWNS  OF  Mansfield.  Norton.  Raynham 

COUNTY  Essex.  Ma  (PART):  TOWNS  OF  Lynn,  Lynnfield.  Nahant.  Saugus 

COUNTY  Middlesex,  Ma  (PART);  TOWNS  OF  Acton,  Arlington,  Ashland.  Ayer.  Bedford. 

Belmont.  Boxborough.  Burlington.  Cambridg*.  CarllSl*.  Concord.  Everett.  Framlnghani, 

Groton.  Hoi  listen.  Hopkinton,  Hudson.  Lexington,  Lincoln.  Littleton.  Maiden. 

Marlborough.  Maynard.  Medforo,  Melrose.  Natick.  Newton.  North  Readin.  Reading. 

Sherborn.  Shirley.  Somervllle.  Stoneham.  Stow.  Sudbury.  Townsend.  Wakefield.  Waltham. 

watertown.  wayland.  Weston.  Wilmington.  Winchester.  Woburn 
COUNTY  Norfolk.  Ma  (PART):  TOWNS  OF  Ball  Ingham.  Bralntre*.  Brook! 1n«.  Canton,  CohatMt. 

Dedham.  Dover,  Foxborough,  Franklin,  Holbrook,  Medfteld,  Medway.  Minis,  Milton. 

Needham.  Norfolk,  Norwood.  Ouincy,  Randolph,  Sharon,  Stoughton,  Walpole,  Welleslay, 

Westwood.  Weymouth.  Wrentham 
COUNTY  i> I y mouth.  Ma  (PART):  TOWNS  OF  Carver,  Ouxbury.  Hanover.  Hanson.  Hingham.  Mull, 

Kingston.  Lakevllle,  Marshfleld,  Middleboroug,  Norwell.  Pembroke.  Plymouth.  Plympton. 

Rockland,  Scltuate 
COUNTY  Suffolk,  Ma  ^PART):  TOWNS  OP  Boston.  Chelsea.  Revere.  Wlnthroo 
COUNTY  Worcester,  Ma  (PART):  TOWNS  OP  Berlin.  Bolton,  Harvard,  Hopedale,  Lancaster. 

Mendon,  Mil  ford,  Southborough.  Upton 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  METROPOLITAN  AREAS 
MSA/PMSA DEF INIT  lON- 


BoulcJer-Longmont , 
Brazoria.  Tx 


Co COUNTV(IES)  Boulder  Co 

COUNTVdES)  Brazoria  Tx 


Brldgeport-MUford.  Ct COUNTY  Fairfield,  Ct  (PART):  TOWNS  OF  Bridgeport,  Easton.  Fairfield,  Monroe.  Shelton. 

Stratford.  Trumbull 

COUNTY  New  Haven.  Ct  (PART):  TOWNS  OF  Ansonia.  Beacon  Falls.  Derby.  Milford.  Oxford. 
Seymour  , , 

■■■•■■.•  II-  a 

Brockton.  Ma COUNTY  Bristol,  Ma  (PART):  TOWNS  OF  Easton 

COUNTY  Norfolk,  Ma  (PART):  TOWNS  OF  Avon 

COUNTY  Plymouth,  Ma  (PART):  TOWNS  OF  Ablngton.  Bridgewater.  Brockton.  East  Bridgew. 
Halifax.  West  Bridgew,  Whitman 

Buffalo.  Ny COUNTY(IES)  Erie  Ny 

Chicago.  11 COUNTY(IES)  Cook.  Du  Page.  Mchenry  II 

Cincinnati.  Oh-Ky-In COUNTY(IES)  Dearborn  In;  Boone.  Campbell,  Kenton  Ky;  Clermont.  Hamilton.  Warren  Oh 

Cleveland,  Oh COUNTY(IES)  Cuyahoga,  Geauga,  Lake,  Medina  Oh 

DaVlas.  Tx.... COUNTY(IES)  Collin.  Dallas.  Oenton.  Ellis.  Kaufman.  Rockwall  Tx 

Danbury.  Ct COUNTY  Fairfield,  Ct  (PART):  TOWNS  OF  Bethel.  Brookfleld.  Danbury,  New  Felrflel. 

Newtown,  Redding,  Ridgefleld.  Sherman 
COUNTY  Litchfield.  Ct  (PART):  TOWNS  OF  Bridgewater,  New  Milford 

Denver.  Co COUNTY(IES)  Adams,  Arapahoe.  Denver,  Douglas,  Jefferson  Co 

Detroit.  Ml COUNTY(IES)  Lapeer.  Livingston.  Macomb,  Monroe.  Oat>  and.  St  Clair.  Wayne  Ml 

Fort  Lauderdale-HoHywood-Pompano  Beach.  F1 .COUNTV( lES)  Broward  F1  m 

Fort  Worth-Arlington.  Tx COUNTY(IES)  Johnson.  Parker.  Tarrant  Tx 

Galveston-Texas  City.  Tx .COUNTY(  lES)  Galveston  Tx 

Gary-Hammond.  In COUNTYJ  lES)  Lake.  Porter  In 

Hamllton-Mlddletown.  Oh COUNTY(IES)  Butler  Oh 

Houston.  Tx COUNTY(IES)  Fort  Bend.  Harris.  Liberty.  Montgomery.  Waller  Tx 

Jersey  City.  NJ COUNTY ( I ES)  Hudson  NJ  | 

Jollet.  II COUNTY(IES)  Grundy.  Will  II 

Kansas  City.  Mo-Ks COUNT.Y(IES)  Johnson,  Leavenworth.  Miami,  Wyandotte  Ks;  Cass.  Clay,  Jackson.  Lafayetti 

Platte.  Ray  Mo 

Kenosha.  Wi COUNTVdES)  Kenosha  Wi 

Lake  County,  II COUNTVdES)  Lake  II 
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SCHEDULE  C  -  CONTRACT  BENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  METROPOLITAN  AREAS 
MSA/PMSA OEFINITION- 


Lawr«nc«-Hav«rhi  n ,  Ma-Nh COUNTY  Essex,  Ma  (PART):  TOWNS  OF  Amesb'jry,  Andover.  Boxford.  Gaorgatown.  Grovaland. 

Havarhtn,  Lawranca.  Mammae.  Mathuan,  Nawbury,  Newburyport,  North  Andova,  Salisbury, 
Wast  Newbury 
COUNTV  Rockingham.  Nh  (PART):  TOWNS  OF  Atkinson.  Brentwood,  Danvllla.  Oarry, 
East  Kingsto.  Hampstead.  Kingston.  Nawton,  Plalstow,  Salam,  Sandown,  Saabrook, 
—       Windham 

LOraln-Elyrla.  Oh COUNTV(IES)  Lorain  Oh 

Los  Ang«1as-Long  Baach.  Ca COUNTY(IES)  Los  Angelas  Ca   ^ 

Low«11.  Ma-Nh ...COUNTV  Middlesex.  Ma  (PART):  TOWN$  OF  Binarica.  Chelmsford,  Oracut,  Dunatabia,  Lowell, 

Pepperan,  Tewksbury,  Tyngsborough,  Westford 
COUNTY  Hillsborough,  Nh  (PART):  TOWNS  OF  Pel  ham 

Mlaml^Hlalaah,  n COUNTY ( I ES)  Dade  F1  I 

Middlesex-Somerset-Hunterdon,  NJ COUNTY(IES)  Hunterdon,  Middlesex,  Somerset  NJ 

MHwaukfee,  W1 COUNTY(IES)  Milwaukee,  Ozaukee.  Washington.  Waukesha  Wl 

Mlnnaapol  Is-St.  Paul.  Mn-WI COUNTY(IES)  Anoka,  Carver,  Chisago,  Dakota.  Hennepin,  Isanti.  Ramsey.  Scott, 

Washington.  Wright  Mn;  St  Croix  wi 

Monmouth- Ocean.  NJ COUNTY(IES)  Monmouth,  Ocean  NJ 

Nashua.  Nh COUNTV  Hllltborough.  Nh  (PART):  TOWNS  OF  ArKh«rst,  BrookHne.  Hollls.  Hudson. 

Litchfield.  Merrimack.  Mllford.  Mont  Vernon.  Nashua,  Wilton 
COUNTY  Rockingham,  Nh  (PART):  TOWNS  OF  Lohdonderry 

Nasaau-Suffolk.  Ny COUNTY  ( I  ES)  Nassau,  Suffolk  Ny 

New  Y«rk,  Ny COUNTy(IIS)  Brohk.  Kinga.  N«w  York,  Putnam.  Ou**ns.  Richmond.  Rockland  Ny 

Nawark.  Nj COUNTV(ICS)  l*t«x.  Morns,  Sussex.  Union  Nj 

Niagara  Falls.  Ny COUNTv(lES)  Niagara  Ny 

Norwalk.  Ct COUNTY  Fairfield,  Ct  (PART):  TOWNS  OF  Norwalk.  Weston,  westport.  Wilton 

Oakland.  Ca COUNTY(ItS)  Alamada,  Contra  Costa  Ca 

Orange  County,  Ny COUNTY ( 115)  Orange  Ny 

Oxnard- Ventura.  Ca COUNTY  ( I  ES)  Ventura   « 

Philadelphia.  Pa-NJ COUNTV(IES)  Burlington,  Camden.  Gloucester  NJ :  Bucks.  Chester.  Delaware.  Montgomery. 

Philadelphia  Pa  Ti 

Pittsburgh,  Pa.. COUNTY(ItS)  Alleghany,  Fayette.  Washington.  Westmoreland  Pa 

Portland.  Or COUNTY(IES)  Clackamas.  Multnomah.  Washington.  Yamhill  Op 

Racine.  Wl COUNTY(IES)  Racine  Wt 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  METROPOLITAN  AREAS 
MSA/PMSA OEFINITION- 


Riv«rsid«-San  Bernardino.  Ca. 
St.  Louis.  Mo-n 


Sa1eni-G)ouc*ster .  Ma. 


COUNTY(IES)  R1v«r«ld«.  San  B«rnadln  Ca  , 

COUNTVCIES)  CHnton.  Jersey.  Madison.  Monroe.  St  Clair  11;  Franklin.  Jefferson. 

St  Charles.  St  Louis.  St  Louisclty  Mo 

COUNTY  Essex.  Ma  < PART ) :  TOWNS  OF  Beverly.  Danvers.  Essex.  Gloucester.  Hamilton. 

Ipswich.  Manchester.  Marblehead.  Middletcn.  Peabody.  Rockport.  Rowley  Salem 
Swampscott.  Topsfleld.  Wenham 
a 
San  Diego.  Ca COUNTY(IES)  San  Olego  Ca 

San  Francisco.  Ca COUNTY(IES)  Marin.  San  Franclsc.  San  Mateo  Ca 

San  Jose.  Ca COUNTY(IES)  Santa  Clara  Ca 

Santa  Cruz.  Ca COUNTY(IES)  Santa  Cruz  Ca 

Santa  Rosa-Petaluma.  Ca..'. COUNTY(IES)  Sonoma  Ca 

Seattle.  Wa COUNTY(IES)  King.  Snohomish  Wa 

Stamford.  Ct COUNTY  Fairfield.  C»  (PART):  TOWNS  OF  Darien.  Greenwich.  New  Canaan.  Stamford 

Tacoma.  Wa COUNTY(  lES)  Pierce  Wa 

Trenton.  Nj COUNTY(IES)  Mercer  NJ 

Vallejo-Falrf  leld-Napa.  Ca COUNTY ( I ES)  Napa.  Solano  Ca  f 

Vancouver.  Wa COUNTY(IES)  Clark  Wa 

Vlneland-Mlllvn  ie-Brldgeton.  NJ COUNTY(IES)  Cumberland  NJ 

Washington.  Dc-Md-Va COUNTY(IES)  Washington  Dc:  Calvert.  Charles.  Frederick.  -columblaCu) .  Montgomery. 

Prince  Georg  Md;  Arlington.  Fairfax.  Loudoun.  Pr incewl 1 1  la.  Stafford.  Alexandria, 
Fairfax  City.  Falls  Church.  Manassas.  Manassas  Prk  Va 

Wilmington.  Oe-NJ-Md COUNTY(  lES)  New  Castle  Oe:  Cecil  Md:  Salem  NJ 

[FR  Doc.  89-27480  Filed  11-21-89;  8:45  am] 
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Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Part  44 

Termination  of  Waivers  Granted  Under 
the  Federal  Metal  and  Nonmetallic  Mine 
Safety  Act  of  1966 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Part  44 

'»"?r?T!ination  of  Waivers  Granted  Under 

e  ^  ederal  Metal  and  Nonmetallic 
Mine  Safety  Act  of  1966 

AOENCV.  Mine  Safety  and  Health  . 
Administration,  Labor. 

action:  Notice  of  termination. 

SUMMARY:  This  notice  terminates 
variances  granted  under  the  1966 
Federal  Metal  and  Nonmetallic  Mine 
Safety  Act,  (Metal  and  Nonmetal  Act), 
Public  Law  89-577,  under  procedures 
formerly  codified  in  30  CFR  55.24-1. 
56.24-1,  and  57.24-1.  The  termination  of 
the  variances  will  be  stayed  for  mine 
operators  or  miners'  representatives 
desiring  continued  relief  from  an 
existing  mandatory  safety  standard 
upon  the  submission  of  a  petition  for 
modification  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act).  The  petition  must  be 
filed  within  180  days  of  the  publication 


of  this  notice  and  according  to  the 
procedures  found  at  30  CFR  part  44. 
DATES:  This  action  is  effective  as  of 
April  2, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 

Patricia  W.  Silvey,  Director,  Office  of 
Standards.  Regulations,  and  Variances. 
Mine  Safety  and  Health  Administration, 
Room  631,  Ballston  Tower  No.  3, 4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203.  phone  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

Standards  promulgated  under  the  Metal 
and  Nonmetal  Act  granted  authority  to 
Metal  and  Nonmetal  district  managers 
to  issue  variances  in  accordance  with 
the  procedures  and  subject  to  the 
limitations  and  restrictions  formerly  set 
forth  in  30  CFR  55.24.  56.24,  and  57.24. 
The  Metal  and  Nonmetal  Act.  including 
these  provisions  for  granting  variances, 
was  repealed  by  the  Federal  Mine 
Safety  and  Health  Act  of  1977.  A  review 
of  all  existing  variances  granted  under 
the  Metal  and  Nonmetal  Act  is 
necessary  because  many  of  the 
regulations  on  which  the  variances  were 
based  have  been  subsequently  revised. 
Termination  of  variances  granted  under 
the  Metal  and  Nonmetal  Act  will  require 


that  all  variances  be  processed  under 
the  petition  for  modification  procedures 
in  30  CFR  part  44,  Rules  of  Practice  for 
Petitions  for  Modification.  This  will 
assure  that  MSHA,  mine  operators  and 
miners'  organizations  update 
requirements;  it  will  also  eliminate 
confusion  as  to  mine  specific 
requirements. 

Mine  operators  or  the  representatives 
of  miners  desiring  continued  relief  from 
an  existing  mandatory  safety  standard 
may  submit  a  petition  for  modification 
under  section  101(c)  of  the  1977  Mine 
Act.  The  procedures  for  applying  for  a 
modification  of  a  standard  are  outlined 
in  30  CFR  part  44,  Rules  of  Practice  for 
Petitions  for  Modifications  of 
Mandatory  Safety  Standards.  MSHA 
has  set  an  effective  date  for  the 
termination  of  the  variances  of  180  days 
fit)m  the  date  of  this  notice,  which  will 
allow  petitioners  sufficient  time  to  file  a 
petition  for  modification. 

Dated:  November  15, 1989. 
William  ].  TatteraaU, 
Assistant  Secretary  for  Mine  Safety  and 
Health. 
[FR  Doc.  89-27446  Filed  11-21-89;  8:45  am] 
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Electric  utilities  (Federal  Power  Act): 
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RULES 
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48616 

Federal  Maritime  Commission 

PROPOSED  RULES 
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Federal  Trade  Commission 
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Prohibited  trade  practices: 
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PROPOSED  RULES 
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NOTICES 
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48667 

General  Services  Administration 

RULES 
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Travel  and  transportation  expense  payment  system  using 
contractor-issued  charge  cards,  centrally-billed 
accounts,  and  travelers  checks,  48811 

NOTICES 

Tools  Commodity  Center;  new  product  evaluation  program, 
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Healtti  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health  Care 
Financing  Administration 


Federa!  Rngister  /  Vol.  54.  No.  225  /  Friday.  November  24,  1989  /  Contents 


NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  48687 

Health  Care  Financing  Administration 

NOTICES 
Meetings: 
International  Classification  of  Diseases,  Ninth  Revision. 
Clinical  Modification  Coordination  and  Maintenance 
Committee,  48689 
Social  Security  Advisory  Council,  48689 
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Immigration: 
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PROPOSED  RULES 
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Alcohol  fuels  credit;  definition  of  mixture,  48639 
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Export  trade  certificates  of  review,  48668 
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Motor  carriers: 

Compensated  intercorporate  hauling  operations,  48697 
Railroad  operation,  acquisition,  construction,  etc.: 

Georgia  Pacific  Corp.  et  al.,  48697 

Justicti    'epa-tment 

See  also  immigration  and  Naturalization  Service 

RULES 

Immigration: 
Unlawful  employment  of  aliens  and  unfair  immigration- 
related  employment  practices;  administrative 
hearings,  etc.,  48593 

NOTICES 

Pollution  control;  consent  judgments: 

Browning-Ferris  Chemical  Services,  Inc.,  et  al..  48698 

Hancock  County,  MS,  48698 


Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration 

NOTICES 

Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee,  48699 
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PROPOSED  RULES 
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Withdrawal  and  reservation  of  lands: 
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Legail  Services  Corporation 
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Meetings;  Sunshine  Act.  48719 
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Colorado,  48671 
Virginia,  48672 
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Meetings: 
Superconductivity  National  Commission.  48700 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
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Public  Partnership  Office  Advisory  Panel,  48701 
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RULES 

Fishery  conservation  and  management: 

American  lobster,  48617 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  surf  clam  and  ocean  quahog,  48656 
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See  Food  and  Drug  Administration 

Research  and  Special  Programs  Admlnistiatluii 
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Aviation  proceedings: 
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Scott  Express,  48714 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue  Service 
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Tide  3~ 

The  President 


Proclamation  6074  of  November  20,  1989 

National  Military  Families  Recognition  Day,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation's  military  families  embody  the  strength,  loyalty,  and  love  of 
country  that  have  enabled  the  American  people  to  build  and  defend  this  great 
Nation.  While  all  families  face  certain  challenges,  the  families  of  those  who 
serve  in  the  United  States  Armed  Forces  face  xmique  h.^rdships — and  they  do 
so  with  courage  and  resolve. 

In  the  Armed  Forces,  frequent  moves  are  a  fact  of  Ufe.  Some  military  families 
move  to  installations  far  from  home  and  loved  ones  in  order  to  accompany 
their  military  members  on  assignment.  Duty  may  take  them  not  only  across  the 
country,  but  also  around  the  world.  These  moves  often  require  the  sacrifice  of 
promising  careers  or  personal  ties  to  a  community,  or  both.  For  children,  they 
often  bring  fears  about  making  new  friends  and  attending  new  schools. 

Wherever  they  reside,  military  famiUes  live  with  the  knowledge  that  active 
service  has  its  risks.  MiUtary  persoimel  are  frequently  required  to  be  absent 
from  home  on  duty — sometimes  their  families  do  not  know  where  they  are  or 
what  their  mission  is.  And  America's  service  men  and  women  are  always 
prepared  to  put  themselves  in  harm's  way  for  the  sake  of  our  national  security. 
Few  Americans  are  more  aware  of  that  fact  than  our  military  families. 

In  spite  of  such  hardships,  America's  military  families  are  independent, 
persevering,  and  patriotic.  As  informal  ambassadors  abroad,  they  bring  great 
honor  to  Ae  United  States.  Through  the  love  and  support  they  give  their 
military  members,  they  help  keep  our  Armed  Forces  strong  and  proud.  Today, 
we  salute  them  and  express  our  gratitude  for  the  many  sacrifices  they  make. 

To  this  end,  the  Congress,  by  Senate  Joint  Resolution  215,  has  designated 
November  20,  1989,  as  "National  MiUtary  Families  Recognition  Day"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  20,  1989,  as  National  Military  Fami- 
Ues Recognition  Day.  I  urge  aU  Americans  to  observe  this  day  with  appropri- 
ate programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 
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Prodamafion  6075  of  November  21,  1989 
National  Family  Week,  1989  and  1990 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  individuals,  we  find  in  our  families  a  sense  of  identity,  purpose,  and 
security.  As  a  Nation,  we  find  in  our  families  the  vision  and  strength  we  need 
to  remain  a  truly  free  and  just  society. 

A  family  is  more  than  a  group  of  individuals  related  by  blood,  marriage,  or 
adoption — a  family  is  a  community  of  persons  united  by  their  love  and  their 
conmiitment  to  one  another.  It  is  through  family  Ufe  that  our  Nation's  most 
cherished  values  and  traditions  are  passed  from  one  generation  to  the  next. 
Through  our  experience  as  members  of  a  family,  we  learn  important  lessons 
about  love  and  faith,  duty  and  fidelity,  personal  responsibility  and  concern  for 
others.  Because  those  lessons  are  conveyed  to  the  community  at  large,  and 
because  the  family  gives  us  a  model  of  human  relationships  after  which  all 
other  social  institutions  are  fashioned,  the  strength  and  integrity  of  the  family 
are  vital  to  our  well-being  as  a  Nation. 

Over  the  years,  the  family  has  withstood  every  assault  upon  it.  It  has  endured 
in  societies  where  rulers  have  sought  to  subject  individuals  to  the  collectivism 
of  the  state,  and  it  has  survived  more  subtle  attempts  to  distort  or  belittle  its 
value  as  an  institution.  As  one  expert  on  pubUc  policy  and  the  family  has  so 
eloquently  expressed  it,  "It  is  as  if  the  family,  as  the  fundamental  reality  of 
human  society,  is  the  small  but  stubborn  rock  that  breaks  the  ideologues'  plow 
of  abstractions  about  human  nature." 

While  the  family  is  the  most  resilient  and  enduring  of  all  human  institutions,  it 
needs  protection  and  encouragement.  Today,  our  Nation  is  confronted  by 
problems  tliat  are,  in  large  part,  consequences  of  the  breakdown  of  the 
traditional  family.  Drug  abuse,  child  abuse,  domestic  violence,  illegitimacy, 
teen  pregnancy,  and  poverty  cost  the  United  States  billions  of  dollars  each 
year  in  social  programs  alone.  But  the  waste  in  dollars  pales  before  the  most 
tragic  loss — the  waste  of  human  spirit  and  potential. 

As  a  Nation,  we  must  remain  committed  to  policies  and  programs  that 
recognize  and  reinforce  the  family  as  the  primary  source  of  love  and  support 
that  every  individual  needs.  We  must  ensure  that  our  families  enjoy  the 
benefits  of  economic  opportunity  and  political  representation,  and  we  must 
recognize  that  parents  have  primary  authority  in  the  education  of  their 
children.  American  families  need  and  deserve  a  cultural  and  legal  framework 
that  encourages  and  supports  stable  marriages  and  family  life. 

In  the  inimitable  shelter  of  home  and  family,  we  learn  how  to  give  and  receive 
love.  There  we  discover  the  inestimable  worth  and  unalienable  rights  God  has 
granted  each  of  us;  and  there  we  discover  the  responsibilities  we  have  toward 
others.  Thus,  the  integrity  of  the  family  is  essential  to  our  ability  to  remain  a 
strong  and  stable  Nation.  During  National  Family  Week,  we  renew  our 
determination  to  strengthen  and  support  the  American  family.  Our  children's 
future,  and  the  future  of  the  United  States,  depend  on  it. 

The  Congress,  by  Senate  Joint  Resolution  117  (PubHc  Law  101-111),  has 
designated  the  week  of  November  19  through  November  25,  1989.  and  the 
week  of  November  18  through  November  24, 1990,  as  "National  Family  Week" 
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and  h8s  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  these  weeks. 

NOW,  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  weeks  of  November  19. 1989,  and  November 
18.  1990.  as  National  Family  Week.  I  invite  the  Governors  of  the  several 
States,  the  chief  ofiRcials  of  local  governments,  and  the  people  of  the  United 
States  to  observe  this  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 
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Presidential  Documents 


Presidential  Determination  No.  90-4  of  November  8,  1989 

Certification  Pursuant  to  Title  II  of  the  Dire  Emergency 
Supplemental  Appropriations  and  Transfers,  Urgent 
Supplemental,  and  Correcting  Enrollment  Errors  Act  of  1989 
(Public  Law  101-45) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  Title  II  of  the  Dire  Emergency  Supplemental  Appropriations  and 
Transfers,  Urgent  Supplementals,  and  Correcting  Enrollment  Errors  Act  of 
1989,  Public  Law  101-45,  and  for  the  reasons  stated  in  the  justification  for  this 
Determination,  I  hereby  determine  that: 

(1)  each  of  the  signatories  to  the  Agreement  Among  the  People's  Republic  of 
Angola,  the  Republic  of  Cuba,  and  tfie  RepubUc  of  South  Africa,  signed  at  the 
United  Nations  on  December  22,  1988,  is  in  compliance  with  its  obligations 
under  the  Agreement; 

(2)  the  Government  of  Cuba  has  complied  with  its  obligations  under  Article  1 
of  the  Agreement  Between  the  Governments  of  the  People's  Republic  of 
Angola  and  the  Republic  of  Cuba  for  the  Termination  of  the  International 
Mission  of  the  Cuban  Military  Contingent,  signed  at  the  United  Nations  on 
December  22. 1988  (relating  to  the  calendar  for  redeployment  and  withdrawal 
of  Cuban  troops),  specifically  with  respect  to  its  obligations  as  of  August  1, 
1989; 

(3)  the  Cubans  have  not  engaged  in  any  offensive  military  actions  against 
UNITA.  including  the  use  of  chemical  warfare, 

(4)  the  United  Nations  and  its  affiliated  agencies  have  terminated  all  funding 
and  other  support,  in  conformity  with  the  United  Nations  impartiality  package, 
to  the  South  West  Africa  People's  Organization  (SWAPO);  and 

(5]  the  United  Nations  Angola  Verification  Mission  is  demonstrating  diligence, 
impartiality,  and  professionalism  in  verifying  the  departure  of  Cuban  troops 
and  the  recording  of  any  troop  rotations. 

You  are  directed  to  inform  the  appropriate  committees  of  the  Congress  of  this 
Determination  and  the  obligation  of  funds  under  this  authority  and  to  provide 
them  with  copies  of  the  justification  explaining  the  basis  for  this  Determina- 
tion. You  are  further  directed  to  pubUsh  this  Determination  in  the  Federal 
Register 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  89-202] 

Mediterranean  Fruit  Fly;  Addition  to 
the  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  an  additional  portion  of  Los 
Angeles  County  in  California  to  the  list 
of  quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  elective  November 
17, 1989.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
January  23, 1990. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  Room  866,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
89-202.  Comments  received  may  be 
inspected  at  USDA,  Room  1141,  South 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 

FOR  rwRTHEH  tNFORMATiON  CONTACT: 

Milton  C.  Hobnes,  Senior  Operations 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  Room 
642,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  436- 
8247. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann],  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables, 
especially  citrus  fruits.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  -^erious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

A  document  effective  August  23, 1989, 
and  published  in  the  Federal  Register  on 
August  29, 1989  (54  FR  35629-35635. 
Docket  Number  89-146),  established  the 
Mediterranean  fruit  fly  regulations  and 
quarantined  an  area  in  Los  Angeles 
County,  California  (7  CFR  301.78  et  seq:, 
referred  to  below  as  the  regulations).  In 
an  interim  rule  effective  September  14, 
1989,  and  published  in  the  Federal 
Register  on  September  20, 1989  (54  FR 
38643-38645,  Docket  Number  89-189), 
we  amended  the  regulations  by  adding  a 
portion  of  Santa  Clara  County, 
California,  to  the  list  of  quarantined 
areas.  Also,  in  an  interim  rule  elective 
October  11, 1989,  and  published  in  the 
'  Federal  Register  on  October  17, 1989  (54 
FR  42478-42480,  Docket  Number  89-182), 
we  amended  the  regulations  by  adding 
an  additional  portion  of  Los  Angeles 
County  and  a  portion  of  San  Bernardino 
County  in  Cahfomia  to  the  list  of 
quarantined  areas.  These  areas  remain 
infested  with  Mediterranean  fruit  fly. 

The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  quarantined  areas  in  order 
to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  to  noninfested 
areas. 

Recent  trapping  surveys  by  inspectors 
of  CaUfomia  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service,  a  unit 
within  the  U.S.  Department  of 
Agriculture,  reveal  that  additional 
infestations  of  Medfly  have  been 
discovered  in  Los  Angeles  County, 
California. 

Specifically,  inspectors  collected  four 
adult  Mediterranean  fruit  flies  in  Los 
Angeles  County,  near  Sylmar, 
California,  during  the  period  of  October 
25, 1989,  to  November  5, 1989. 

The  regulations  *.»  S  301.78-3  provide 
that  the  Administrator  of  die  Animal 


and  Plant  Health  Inspection  Service 
shall  list  as  a  quarantined  area  each 
State,  or  each  portion  of  a  State,  in 
which  the  Mediterranean  fruit  fly  has 
been  found  by  an  inspector,  in  which  the 
Administrator  has  reason  to  beUeve  the 
Mediterranean  fruit  fly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mediterranean  fruit  fly  has 
been  found. 

In  accordance  with  these  criteria,  we 
are  designating  as  a  quarantined  area 
the  following  area  in  Los  Angeles 
County,  California: 

Los  Angeles  County 

That  portion  of  the  county  in  the  Sylmar 
area  bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of  Balboa 
Boulevard  and  Foothill  Boulevard;  then 
easterly  and  southerly  along  Foothill 
Boulevard  to  its  intersection  with  Maclay 
Avenue;  then  southwesterly  along  this 
avenue  to  its  intersection  with  Interstate 
Highway  5;  then  northwesterly  along  this 
hi^iway  to  its  intersection  with  San 
Fernando  Mission  Boulevard;  then 
Bouthweisterly  along  this  t>oulevard  to  its 
intersection  with  Woodley  Avenue:  then 
northwesterly  along  this  avenue  to  its 
intersection  with  Balboa  Boulevard:  then 
northeasterly  along  this  avenue  to  the  point 
of  the  beginning. 

There  does  not  appear  to  be  any 
reason  to  designate  other  additional 
quarantined  areas  in  California  other 
than  the  areas  specified  above. 
California  has  adopted  and  is  enforcing 
regulations  imposing  restrictions  on  the 
intrastate  movement  of  the  regulated 
articles  that  are  equivalent  to  those 
imposed  on  the  interstate  movement  of 
regulated  articles  under  this  subpart. 
Emergency  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists,  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Because  the  Mediterranean 
fruit  fly  could  be  spread  to  noninfested 
areas  of  the  United  States,  it  is 
necessary  to  act  Immediately  to  prevent 
its  spread. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to' 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
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U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
received  within  60  days  of  publication  of 
this  interim  rule  in  the  Phdaral  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register,  including  a  discussion 
of  any  comments  we  receive  and  any 
amendments  we  are  makmg  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexifaiiity  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  detennined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  mafor  increase 
in  costs  or  phoes  for  consamere, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets 

For  tiiis  actioa  the  Of£ice  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  regulation  affects  the  interstate 
movement  of  regulated  articles  from 
portions  of  Los  Angeles  County. 
California.  Approximately  81  entities 
will  be  affected  by  this  rule.  All  would 
be  considered  small  entities.  They 
include  37  ^ooeries,  14  nurseries.  1 
swap  meet.  1  community  garden,  3 
vegetable /farm  gardens.  3  citrus  groves, 
and  2  olive  groves.  These  entities 
comprise  less  than  1  percent  of  the  total 
of  similar  enterprises  operating  in  the 
State  of  California.  Most  of  the  sales  for 
these  entities  are  local  intrastate  and 
would  not  be  affected  by  this  regulation. 
Further,  the  conditions  in  the 
Mediterranean  fruit  fly  regulations  and 
treatments  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual, 
incorporated  by  reference  in  the 
regulations,  allow  interstate  movement 
of  most  articles  without  significant 
added  costs. 

Under  these  circumstances,  the 
Administrator  of  tiie  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  wiB  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  tiiii  subpart  cootaui 
no  information  collection  or 


recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  el  seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFH 
3015,  Subpart  V). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture],  Quarantine, 
Transportation,  Mediterranean  fruit  fly. 
Incorporation  by  reference. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb,  ISOdd.  ISOee. 
150ff,  181, 162.  and  164-187;  7  CFR  2.17.  2^1, 
and  371.2(c). 

S.  In  5  301.78-3(c).  the  designation  of 
the  quarantined  area  is  amended  by 
adding  the  following  immediately  before 
the  description  for  San  Bernardino 
County: 

$30178-3.    Quaranttnedart 


(c)  •  *  • 

Califorote 

Los  Angeles  County 


Tliat  portion  of  the  county  in  the 
Sylmar  area  bounded  by  a  line  drawn  as 
follows:  Beginning  at  the  intersection  of 
Balboa  Boulevard  and  Foothill 
Boulevard;  then  easterly  and  southerly 
along  Foothill  Boulevard  to  its. 
intersection  with  Maclay  Avenue;  then 
southwesterly  along  this  avenue  to  its 
intersection  with  Interstate  Highway  5; 
then  northwesterly  along  this  highway 
to  its  intersection  with  San  Fernando 
Mission  Boulevard;  then  southwesterly 
along  this  boulevard  to  its  intersection 
with  Woodley  Avenue:  then 
northwesterly  along  this  avenue  to  its 
intersection  with  Balboa  Boulevard; 
then  northeasteriy  along  this  avenue  to 
the  point  of  the  beginning. 


Done  in  Washington.  DC  this  17  day  of 

November  1989. 

James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  89-27602  Filed  11-22-89;  8:45  am) 
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Agricultural  Mailteting  Service 
7CFRPanMS 

[Docket  No.  FV-M-105FR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  In  Florida;  Handling 
Requirement  Changes 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  rule  reduces  the 
minimum  size  requirements  for  domestic 
and  import  shipments  of  pink  seedless 
grapefruit,  and  increases  the  minimum 
size  requirements  for  export  shipments 
of  early  and  midseason  oranges,  navel 
oranges,  Valencia  and  similar  late 
maturing  oranges,  tangelos.  temple 
oranges,  and  Robinson  tangerines.  This 
action  is  based  on  an  analysis  of  the 
1989-90  season  Florida  citrus  crop  and 
current  and  prospective  market 
conditions. 

DATES:  The  grapefruit  minimum  size 
reduction  becomes  effective  November 
17, 1989.  The  orange,  tangerine,  and 
tangelo  minimum  size  increase  becomes 
effective  November  24. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905,  both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674J,  hereinafter  referred  to 
as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-maior'' 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA^  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
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considered  the  economic  impact  of  this 
action  on  small  »itities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  sub)ect  to  such  actions  in  order 
that  smaU  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  diereunder,  are 
unique  in  that  they  are  brought  about 
through  ^oup  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  fn'^ddition,  there  are 
about  13,000  producers  of  these  citrus 
fruits  in  Florida,  and  about  26  importers 
who  import  grapefruit  into  the  United 
States.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  receipts  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
armual  receipts  are  less  than  $3,500,000. 
A  minority  of  these  handlers  and  a 
majority  of  the  producers  and  importers 
may  be  classified  as  small  entities. 

A  proposed  rule  regarding  changing 
the  minimum  size  requirements  for  fresh 
Florida  citrus  was  issued  on  November 
1, 1989.  and  published  in  the  Federal 
Register  (54  FR  46621,  November  6. 
1989).  That  rule  provided  that  interested 
persons  could  file  written  comments 
through  November  16, 1989.  No 
comments  were  received.  The  Citrus 
Administrative  Committee  (committee), 
which  administers  the  program  locally, 
met  September  19, 1989,  and 
recommended  these  actions. 

Section  905.306  (7  CFR  905.306)  of  the 
rules  and  regulations  specifies  minimum 
grade  and  size  requirements  for  most 
varieties  of  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos  for  both  the 
domestic  and  export  markets.  The 
requirements  for  the  domestic  markets 
are  specified  in  that  section  in  Table  I  of 
paragraph  (a)  and  for  export  markets  in 
Table  II  of  paragraph  (b).  The  domestic 
markets  were  redefined  as  the  48 
contiguous  States  and  the  District  of 
Columbia  of  the  United  States  and 
export  markets  as  any  destination  other 
than  the  48  contiguous  States  and  the 
District  of  Columbia  of  the  United  States 
by  an  amendment  to  the  marketing 
order  (54  FR  37290.  September  8, 1989). 
which  revised  §  §  905.9  and  905.52. 
Section  905.306  was  subsequently 
amended  by  an  interim  final  rule, 
published  in  the  Federal  Register  (54  FR 
46596,  November  6, 1989)  concurrently 


with  the  proposed  rule,  which  reflected 
those  changes  to  the  order. 

This  final  rule  reduces  the  minimitm 
size  requirements  for  domestic 
shipments  of  pink  seedless  grapefruit  to 
3yis  inches  in  diameter  from  3^/ie  inches 
in  diameter.  The  committee  reports  that 
this  season's  grapefruit  crop  is  maturing 
earlier,  that  the  fruit  is  smaller  than 
normal,  and  that  a  multiple  bloom  will 
require  spot  picking  during  most  of  the 
season.  The  committee  recommended 
this  action  due  to  these  current  crop 
conditions,  since  it  vsrill  permit  domestic 
shipments  of  smaller  fruit  early  in  the 
season.  The  size  reductions  for  domestic 
and  import  shipments  of  pink  seedless 
grapefniit  are  being  made  effective  upon 
signature  of  the  final  rule  rather  than 
upon  publication  in  the  Federal  Register, 
as  specified  in  the  proposed  rule.  The 
size  reductions  need  to  made  effective 
as  soon  as  possible  to  be  of  maximum 
benefit  to  the  industry. 

This  final  rule  also  increases  the 
minimum  size  requirements  for  export 
shipments  of  early  and  midseason 
oranges,  navel  oranges,  Valencia  and 
similar  late  maturing  oranges,  tangelos, 
and  temple  oranges  to  2yi«  inches  in 
diameter  from  2^1  s  inches,  and 
Robinson  tangerines  to  2yie  inches  in 
diameter  from  2^18  inches.  Canada  is  a 
major  export  market  for  Florida  oranges, 
tangerines,  and  tangelos  and  shipments 
of  these  fruits  to  that  market  have 
historically  been  limited  to  the  larger 
sizes  consistent  with  market 
requirements.  The  September  8 
amendment  designated  Canada  as  an 
export  market  rather  than  a  domestic 
market.  The  increased  size  requirements 
for  export  shipments  of  oranges, 
tangerines,  and  tangelos  are  the  same  as 
those  applicable  to  shipments  to  Canada 
prior  to  the  amendment. 

The  committee  meets  prior  to  and 
during  each  season  to  review  the 
handling  requirements,  effective  on  a 
continuous  basis,  for  each  regulated 
citrus  fruit.  Committee  meetings  are 
open  to  the  public,  and  interested 
persons  may  express  their  views  at 
these  meetings.  The  U.S.  Department  of 
Agriculture  (Department)  reviews 
committee  recommendations  and 
information  submitted  by  the  committee 
and  other  available  information  and 
determines  whether  modification, 
suspension,  or  termination  of  the 
handling  requirements  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Some  Florida  citrus  fruit  shipments 
are  exempt  from  the  handling 
requirements  effective  under  the 
marketing  order.  Handlers  may  ship  up 
to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day  under  a 


minimum  quantity  exemptioo  provision. 
Also,  handlers  may  sUp  ap  to  two 
standard  packed  caitoos  of  fruit  per  day 
in  gift  packages  which  are  individBaUy 
addressed  and  not  for  resale,  under  the 
current  exemption  provisions.  Pnnt 
shipped  for  animal  feed  is  also  exempt 
under  specific  conditions.  In  addition, 
fruit  shipped  to  commercial  processors 
for  conversion  into  canned  or  froien 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requiieaeots. 

Section  8e  of  the  Act  (7  U.S.C.  808e-l) 
provides  that  whenever  specified 
commodities,  including  oranges  and 
grapefruit,  are  regulated  under  a  Federal 
marketing  order,  imports  of  these 
commodities  into  the  United  States  are 
prohibited  unless  they  meet  the  same  or 
comparable  grade,  size,  quahty.  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities.  Section  8e  also  pro^^de8 
that  whenever  two  or  more  marketing 
orders  regulate  the  same  commodity 
produced  in  different  areas  of  die  United 
States,  the  Secretary  shall  determine 
which  area  the  imported  commodity  is 
in  most  direct  competition  with  and 
apply  the  regulations  for  that  area  to  the 
imported  commodity. 

Grapefruit  import  requirements  are 
specified  in  S  944.106  (7  CFR  part  944), 
and  are  effective  under  section  8e  of  the 
Act.  That  section  requires  that  grapefruit 
imported  into  the  United  States  must 
meet  the  same  minimum  grade  and  size 
requirements  as  those  specified  for  the 
various  varieties  of  Florida  grapefruit  in 
Table  I  of  paragraph  (a)  in  S  905.306. 
Since  this  action  reduces  minimum  size 
requirements  for  domestically  produced 
Florida  pink  seedless  grapefruit,  the 
reduced  size  requirements  also  apply  to 
imported  pink  seedless  grapefruit.  An 
exemption  provision  in  the  grapefruit 
import  regulation  permits  persons  to 
import  up  to  10  standard  packed  %- 
bushel  cartons  exempt  from  the  import 
requirements. 

Orange  import  requirements  are 
specified  in  §  944.312  (7  CFR  part  944), 
and  are  effective  under  5  8e  of  the  Act. 
That  section  requires  that  oranges 
imported  into  the  United  States  must 
meet  the  same  minimum  grade  and  size 
requirements  as  those  established  in 
§  906.365  for  Texas  oranges  under  M.O. 
906  (7  CFR  part  906).  Accordingly,  the 
findings  and  determinations  for 
imported  oranges  contained  in  part  944 
are  not  changed  by  this  action  and  no 
changes  to  these  provisions  of  part  944 
would  be  necessary.  Thus,  orange 
import  requirements  continue  to  be 
based  upon  the  Texas  orange 
requirements  under  M.O.  906. 
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Thi8  action  reflects  the  committee's 
and  the  Department's  appraisal  of  the 
need  to  make  these  size  requirement 
changes.  The  Department's  view  is  that 
this  action  will  have  a  beneficial  impact 
on  producers  and  handlers  since  it  will 
allow  Florida  citrus  handlers  to  ship 
those  sizes  of  fruit  needed  to  meet  buyer 
requirements  consistent  with  this 
season's  crop  and  market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 


because:  (1)  Florida  citrus  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  committee  at  a 
public  meeting  and  they  will  need  no 
additional  time  to  comply  with  the 
requirements;  (2)  shipment  of  the  1989- 
90  season  Florida  citrus  crop  is  currently 
underway;  (3)  this  action  reduces  size 
requirements  currently  in  effect  for 
Florida  and  imported  grapefruit,  and 
handlers  and  importers  should  be  given 
an  opportunity  to  take  advantage  of 
such  reduced  requirements  as  soon  as 
possible;  (4)  this  action  needs  to  become 
effective  as  soon  as  possible  to  be  of 
maximum  benefit  to  the  Florida  citrus 
industry  and  allow  the  handlers  to  take 
advantage  of  an  anticipated  strong 
holiday  market;  and  (5]  the  proposed 
rule  provided  a  30-day  comment  period, 
and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  905 

Florida,  Grapefruit  Marketing 
agreements  and  orders.  Oranges, 
Tangelos,  Tangerines. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  905-ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

2.  The  provisions  of  9  905.306  are 
amended  to  read  as  follows: 

[Note:  This  action  will  be  published  in  the 
Code  of  Federal  Regulations]. 

A.  In  paragraph  (a).  Table  I,  the  entry 
for  pink  seedless  grapefruit  is  revised  to 
read  as  set  forth  below. 

B.  In  paragraph  (b).  Table  II,  the 
entries  for  all  varieties  of  oranges,  for 
Robinson  tangerines,  and  for  tangelos 
are  revised  to  read  as  follows: 

§  905.306    Orange,  Grapefruit,  Tangerine, 
and  Tangelo  Regulatton  6. 

(a)*  *  * 


Table  I 


Variety 
(1) 


Regulation  period 
(2) 


Minimum  grade 
(3) 


Minimufn 

(dUvneter 

incties) 

(4) 


Grapefruit  (Seedless,  pink)„ 


11/17/89-10/21/90 

On  and  after  10/22/90 . 


Improved  Na  2  (External),  U.S.  Na  1  (Internal) . 
Improved  No.  2  (External),  U.S.  Uo.  1  (Intamai). 


3M« 

3^4 


(b)  •  •  • 


Table  II 

Variety 

Regulation  period 

Minimum  grade 

Minimum 

(diameter 

inches) 

(1) 

(2) 

(3) 

(4) 

Oranges  (Early  and  Midseason).. 

Nave(...._ 

Valencia  and  other  late  type.. 
Tempte 

Tangerinea  (Rotiinson) 


Tangelos  (Tangelos) 


On  and  after  11/24/89.. 

On  and  after  11/24/89 

On  and  alter  11/24/89.. 
On  and  after  11/24/89.... 


On  and  after  11/24/89.. 
On  and  after  11/24/89.. 


U.S.  No.  1 

U.S.  No.1  Golden- 

U.S.  No.1 

US.  No.1. 


U.&  Nat. 


U.S.  Na  1 


2Vi. 
2Vi« 


2%» 
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Dated:  November  17. 1989. 
WiDiani ).  Doyle, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

|FR  Doc.  8»-Z7533  Filed  11-22-80:  8:45  am] 
BIUJNQ  COM  94ie-a>-w 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parte  103, 212, 214,  and  274a 

[INSNO.IIM-eO] 

RIN  1115-AB05 

Nonimmigrant  CtatSM  Pursuant  to  ttte 
United  States-Canada  Frss-Trads 


AQENCv:  Inunigration  and  Naturalization 
Service,  Justice. 

ACnON:  Final  rule. 

summary:  This  rule  implements 
provisions  of  the  United  States-Canada 
Free-Trade  Agreement  (FTA)  which 
entered  into  force  on  January  1, 1989.  It 
established  procedures  for  temporary 
entry  of  Canadian  citizen  business 
persons  into  the  United  States  and 
facilate  temporary  entry  on  a  reciprocal 
basis  between  the  United  States  and 
Canada,  while  recognizing  the  continued 
need  to  ensure  border  security,  and  to 
protect  indigenous  labor  and  permanent 
emplnvmert  in  both  coimtries. 
EFFECTIVE  oATE:  November  24, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Skerrett,  Senior  Immigration 
Examiner,  Immigration  &  Naturalization 
Service,  425  Eye  Street  NW.. 
Washington,  DC  20538,  Telephone  (202) 
633-3946. 

SUPPLEMENTARY  INFORMATION:  On 
January  3, 1989,  at  54  FR 12,  the 
Immigration  and  Naturalization  Service 
published  an  interim  rule  with  request 
for  comments  from  interested  parties  by 
February  2, 1989. 

The  Service  received  nine  comments 
from  attorneys,  and  &om  professional 
and  business  associations.  All  of  the 
comments  were  reviewed  and 
considered  in  writing  this  final  rule.  The 
discussion  which  follows  groups  the 
comments  into  major  subject  areas 
where  comments  were  made,  provides 
the  Service  position  on  the  issues,  and 
indicates  any  revisions  made  based  on 
the  comments. 


Visitors  for  Business— 8  CFR  214.2(b)(4) 

In  drawing  up  the  regulation 
pertaining  to  the  admission  of  Canadian 
citizen  visitors  for  business  pursuant  to 
the  FTA.  the  Service  incorporated 
Schedule  1  to  Annex  1502.1  of  the 
agreement  into  the  regulation.  The 
schedule  was  then  enhanced  by 
occasional  parenthetical  annotations  to 
provide  for  clarity  and  consistent 
interpretation.  However,  two 
commenters  noted  instances  where  tlie 
annotations  needed  further  clarification 
or  where  new  annotations  were  needed 
for  conformity  with  existing  Service 
policy. 

The  commenters  observed  that  the 
parenthetical  annotation  pertaining  to 
tourism  personnel  needed  further 
clarifyii^  information  to  comply  with 
historic  Service  policy  in  tius  area. 
There  was  some  concern  that  the 
annotation  was  more  limiting  than 
current  policy. 

The  Service  has  recognized  the 
necessity  for  expansion  of  the 
parenthetical  statement,  and  has 
expanded  it  in  the  final  regulation.  The 
regulation  now  states  the  circumstances 
under  which  a  tour  may  begin  in  the 
United  States,  and  acknowledges  that 
an  operator  may  enter  the  United  States 
with  an  empty  conveyance  and  that  a 
tour  guide  may  enter  and  join  the 
conveyance. 

One  of  the  commenters  also  observed 
that  the  parenthetical  aimotation 
relating  to  transportation  operators 
needed  further  clarification.  That 
annotation  has  now  been  rewritten  to 
indicate  that  intermediate  deliveries  in 
the  United  States  of  commodities  or 
passengers  loaded  in  Canada  are 
permissible  and  that  intermediate 
loading  of  commodities  and  passengers 
in  the  United  States  for  delivery  in 
Canada  is  permissible.  However,  the 
final  regulation  also  reflects  that  this 
provision  does  not  allow  for  purely 
domestic  service  where  Canadian 
citizen  operators  would  be  in  direct 
competition  with  United  States 
operators. 

Additionally,  although  not  as  a  result 
of  written  comment,  the  Service  has 
clarified  through  annotation  what  the 
negotiators  and  the  immigration  officials 
of  both  countries  mean  by  the  term 
"harvester  owner"  under  the  "Growth. 
Manufacture  and  Production"  section  of 
Schedule  1.  The  parenthetical 
annotation  in  the  final  rule  indicates 
that  this  term  is  limited  to  the  harvesting 
of  agricultural  crops. 

One  commenter  noted  that  tlie 
references  to  professionals  otherwise 
classifiable  under  section 
101(a)(15](H)(i)  of  the  Immigration  and 


Nationality  Act  (Act)  and  computer 
specialists  indicated  that  there  shall  l>e 
no  salary  or  other  remuneration  from  a 
United  States  source,  but  did  not  state 
that  an  expense  allowance  or  otlier 
reimbursement  for  incideqtal  expenses 
were  permissible.  These  latter 
distinctions  are  currently  found  not  only 
in  the  Service's  Operations  Instructioos 
but  also  in  the  Department  of  State'* 
Foreign  Affairs  Manual. 

The  language  employed  in  the 
regulation  regarding  professionals 
otherwise  classifiable  as  H-ls  and 
computer  specialists  was  taken,  without 
annotation,  from  the  language  of  the 
FTA.  The  final  regulation  contains 
parenthetical  language  in  both  instances 
to  provide  for  an  expense  aliowanoe  or 
other  reimbursement  for  incidental 
expenses. 

One  c»mmenter  pwsed  the  question  as 
to  wlietiier  Canadian  citizen  tupovisors 
could  come  to  the  United  States,  under 
the  B-1  classification,  as  trainers,  while 
continuing  to  be  paid  by  their  foreign 
employers.  The  commenter  wondered 
whetlier  these  individuals  would  fall 
into  the  category  of  management  and 
supervisory  personnel  engaging  in 
commercial  transactions  for  an 
enterprise  located  in  Canada.  He  further 
posited  whether  Canadian  citizen 
trainers  could  be  admitted  as  B-ls  under 
similar  circumstances. 

The  term  "commercial  transactions" 
win  be  clarified  in  the  Service  s 
Operations  Instructions  relating  to  the 
regulation.  In  short,  it  does  not  include 
training.  Without  specifically  listing 
trainers  imder  this  provision,  there  are 
provisions  whereby  trainers  may  enter 
the  United  States  under  the  B-1 
classification.  Two  examples  would  be 
under  the  after-sales  service  provision 
or  under  the  general  service  provision, 
specifically  professionals  otherwise 
classifiable  as  H-ls.  The  specific 
inclusion  of  trainers  in  Schedule  1  or 
Schedule  2  would  be  a  topic  to  be 
considered  within  the  consultative 
process  called  for  by  the  agreement. 

This  commenter  also  sees  no  reason 
for  distinction  between  professionals 
otherwise  classifiable  as  H-ls  and 
computer  specialists  similarly 
classifiable.  These  two  provisions  come 
specifically  from  the  FTA  and  can  only 
be  changed  or  consolidated  through  the 
consultative  process.  The  regulation, 
therefore,  will  not  tamper  with  these 
provisions. 

Intracompany  Transferees    8  CFR 
214.2(1X17) 

The  FTA  does  not  require  any 
changes  in  the  regulati(»is  in  order  to 
implement  the  intracompany  transferee 
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provisions  of  Annex  1502.1.  The  interim 
regulation,  therefore,  contained  nothing 
new  which  would  change  the  basic 
requirements  of  a  petition  and 
supporting  documentation.  Allowing 
port-of-entry  adjudication  of  petitions 
(Form  I-129L)  and  certificates  of 
eligibility  (Form  I-129S)  is  simply  an 
improvement  of  entry  procedures  for 
Canadian  citizens  and  follows  the  long- 
standing Canadian  procedure  of  making 
such  determinations  at  the  border. 

One  commenter  felt  that 
determination  of  eligibility  for 
individuals  under  blanket  petitions 
should  be  made  at  ports  of  entry  for  all 
visa-exempt  aliens,  not  just  Canadian 
citizens.  The  Service  will  not  extend  this 
privilege.  The  procedure  of  accepting 
Form  I-129S  at  ports  was  established  in 
the  spirit  of  the  FTA.  The  provisions  and 
privileges  of  chapter  15  of  the  agreement 
are  open  only  to  citizens  of  Canada,  and 
this  regulation  will  not  extend  them 
further. 

In  this  same  vein,  the  commenter 
argued  that  non-Canadian  citizen 
spouses  and  unmarried  minor  children 
of  Canadian  citizen  L-ls  who  require 
nonimmigrant  L-2  visas  should  be  visa- 
exempt.  This  will  also  not  be  done,  since 
to  do  so  would  extend  the  privileges  of 
the  FTA  to  those  beyond  its  scope.  In 
such  cases,  the  Service  would  advise 
advance  filing  of  an  I-129L  or  I-129S 
with  a  Regional  Service  Center  with 
subsequent  application  for  L-2  visas  at 
the  appropriate  United  States  consulate 
abroad. 

Another  commenter  Tioted  that  the 
regulations  are  silent  on  situations 
where  a  petition  or  certificate  of 
eligibility  is  presented  at  a  port  of  entry 
and  the  petition  or  certificate  is  not 
approvable.  The  commenter  suggested 
that  the  petition  or  certificate  be 
returned  to  the  applicant  for  admission 
for  direct  submission  to  a  Regional 
Service  Center. 

The  Service  will  amend  the  interim 
regulation  on  this  matter.  In  a  case 
where  necessary  supporting 
documentation  is  missing  or  the  petition 
or  certificate  of  eligibility  is  otherwise 
deficient,  the  petition  or  certificate  will 
be  returned  to  the  applicant  for 
admission  in  order  to  obtain  additional 
documentation  from  the  petitioner  or  to 
overcome  the  deficiency. 

On  the  other  hand,  if  the  case  is 
clearly  deniable,  the  port  of  the  entry 
will  forward  the  petition  or  certificate  to 
the  appropriate  Regional  Service  Center 
(RSC)  for  a  final  decision.  In  a  case  such 
as  this,  the  appropriate  RSC  would  be 
the  RSC  of  the  same  Service  region  as 
the  port.  In  doubtful  cases,  petitioners  or 
their  authorized  representatives  would 
be  well  advised  to  submit  petitions  or 


certificates  of  eligibility  in  advance  to 
the  appropriate  Regional  Service  Center. 

Finally,  one  commenter  observed  that 
the  regulation  should  state  more 
specifically  whether  Canadian  citizen 
intracompany  transferees  are  still 
subject  to  the  five-year  limitation  for 
such  nonimmigrants.  This  commenter 
also  felt  that  the  regulation  should  be 
more  specific  in  stating  that  petitions  for 
intracompany  transferees  may  still  be 
filed  in  advance  with  Regional  Service 
Centers. 

As  already  noted,  the  FTA  itself  does 
not  require  any  regulatory  changes 
regarding  intracompany  transferees. 
Nothing  in  the  agreement  or  the 
regulation  removes  or  will  remove  the 
five-year  limitation  for  Canadian  citizen 
intracompany  transferees  (unless  of 
course,  they  fall  under  any  of  the 
existing  exceptions). 

Regarding  advance  fiHng  at  Regional 
Service  Centers,  the  Service  feels  that 
the  interim  regulation  was  quite  clear  in 
stating  that  advance  filing  in  Rccordance 
with  extant  regulations  is  not  precluded. 

Canadian  Citizens  Seeking  Temporary 
Entry  To  Engage  in  Activitiefl  at  a 
Professional  Level— 8  CFR  214.6 

On  the  new  nonimmigrant 
classification  (TC)  for  Canadian  citizens 
seeking  temporary  entry  to  engage  in 
business  activities  at  a  professional 
level,  one  commenter  felt  that,  in  its 
prefatory  remarks  to  the  interim  rule,  the 
Service  was  arbitrary  and  inconsistent 
in  stating  that  TC  classification  does  not 
imply  that  such  a  person  would 
otherwise  qualify  as  a  professional 
under  sections  101(a)(15(H)(i)  or 
203(a)(3)  of  the  Act. 

In  answer,  the  Service  notes  that  the 
majority  of  the  occupations  in  Schedule 
2  might  well  be  deemed  professions 
under  sections  101(a)(15)(H)(i)  d^ 
203(a)(3);  however,  certain  occupations 
have  been  included  in  Schedule  2  of  the 
agreement  which  clearly  would  not  fit  as 
professions  under  either  classification. 
Furthermore,  in  the  legislative  history  of 
the  FTA,  the  bill  report  of  the  Senate's 
Committee  on  the  Judiciary  states 
categorically  that  "the  definition  and 
treatment  of  business  persons  engaged 
in  business  activities  at  a  professional 
level ...  are  considered  to  have  no 
bearing  upon  any  other  nonimmigrant  or 
immigrant  category,  including  INA 
(Immigration  and  Nationality  Act) 
sections  101(a)(15)(H](l)  [sic]  and 
203(a)(3)." 

The  same  commenter  maintains  that  a 
reading  of  chapter  15  of  the  FTA  and  the 
interim  regulations  supports  a 
contention  that  an  applicant  for  TC 
classification  need  not  have  an  offer  of 
employment  with  a  specific  employer  in 


the  United  States.  The  commenter  noted 
that  the  words  in  the  interim  regulation 
that  the  supporting  documentation  for 
TC  classification  "may  be  in  the  form  of 
a  letter  from  the  prospective  employerfs) 
in  the  United  States"  reinforces  this 
contention.  The  commenter  further 
maintains  that  requiring  a  specific 
employer  is  inconsistent  with  the  FTA, 
was  not  intended  by  Congress,  and  is 
not  in  similar  Canadian  provisions. 

The  Service  answers  that  the 
intention  throughout  the  negotiations  on 
Chapter  15  of  the  FTA  was  that  citizens 
of  either  the  United  States  or  Canada 
going  to  the  other  country  to  engage  in 
business  activities  at  a  professional 
level  would  be  going  pursuant  to 
prearranged  offers  of  employment.  The 
wording  in  the  agreement,  perhaps, 
could  be  clearer,  but  the  Service 
contends  that  the  words  "to  engage" 
imply  prearrangement  of  employment, 
not  the  seeking  of  employment. 
Certainly,  there  are  legitimate  situations 
where  a  visitor  to  the  United  States 
might  explore  business  or  employment 
opportunities,  but  such  activities  would 
be  inappropriate  as  the  sole  purpose  of 
entry  under  the  TC  classification.  This 
view  is  shared  by  the  Service's 
Canadian  counterparts  and  is  reflected 
in  Canadian  field  instructions.  It  is  more 
clearly  stated  in  this  final  regulation. 

This  commenter  also  feels  that 
questionable  TC  cases  should  be 
referred  for  resolution  to  the  District 
Director  having  jurisdiction  over  the 
port  of  entry.  The  Service's  position  is 
that  the  TC  procedure  is  an  application 
for  admission  to  the  United  States. 
Existing  law  and  regulation  are 
adequate  procedurally  with  regard  to 
admission  procedures.  There  is  no  need 
for  special  review  procedures  for  the  TC 
classification. 

Three  commenters  objected  to  the 
requirements  in  Schedule  2  to  Annex 
1502. 1  that  a  journalist  possess  a 
baccalaureate  and  three  years' 
experience  for  classification  as  a 
business  person  coming  to  engage  in 
business  activities  at  a  professional 
level.  This  requirement  is  reflected  in 
the  regulation;  however,  since  it  is  in  the 
agreement,  it  can  only  be  changed 
through  the  consultative  procedure  of 
Article  1503  of  chapter  15  of  the  FTA. 
The  objection  has  been  noted  and  will 
be  discussed  in  consultation. 

Two  commenters  noted  that  certain 
occupations  or  professions  of  interest  to 
them  were  not  included  in  Schedule  2. 
Of  specific  interest  were  occupational 
therapists,  physical  therapists, 
pharmacists,  and  respiratory  care 
practitioners.  Adding  these  and  other 
professions  or  occupations  to  Schedule  2 
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will  be  discussed  during  the  annual 
consultation  between  immigration 
officials  of  both  countries. 

Another  commenter  felt  that  the 
regulations  should  clearly  indicate  that, 
if  a  prospective  TC  nonimmigrant  can 
also  qualify  for  H-1  classification,  the 
prospective  employer  has  the  option  of 
filing  a  petition  for  H-1  classification  at 
a  Regional  Service  Center.  The  FTA  did 
not  close  H-1  classification  to  Canadian 
citizens.  Certainly,  the  option  remains 
for  filing  a  petition  for  H-1 
classification.  The  Service  feels  that 
specific  reference  in  the  regulation  to 
this  alternative  is  unnecessary. 

This  commenter  also  felt  that  the 
regulation  should  clarify  under  what 
circumstances  a  Canadian  citizen  in  TC 
classification  can  transfer  from  one 
affiliated  company  to  another  without 
filing  an  application  for  extension  with 
an  accompanying  letter  from  the  new  or 
additional  employer.  Transfers  where  an 
application  for  extension  would  not  be 
required  are  covered  in  the  final 
regulation.  Such  transfers  are  permitted 
only  to  branches  or  other  offices  of  the 
same  employer,  not  to  separately 
incorporated  subsidiaries  or  affiliates. 

Another  commenter  felt  that  the 
regulation  implied  that  the  source  of 
remuneration  for  a  TC  nonimmigrant 
could  be  from  a  foreign  or  a  United 
States  source.  As  previously  noted,  the 
intention  of  the  negotiators  of  Chapter 
15  was  that  the  person  coming  to  engage 
in  business  activities  at  a  professional 
level  would  be  coming  to  prearranged 
employment  in  the  other  country.  The 
implication  is,  therefore,  that  for  a  TC 
Canadian  citizen  coming  to  the  United 
States  the  source  of  remuneration  would 
be  in  the  United  States.  If  the  source  of 
remuneration  were  from  outside  the 
United  States,  the  proper  nonimmigrant 
classification  would  usually  be  B-1.  Of 
course,  the  Service  has  often 
encountered  cases  where  the  source  of 
remuneration  is  cloudy  or  where 
"indirect  remuneration"  is  involved  (i.e., 
where  services  are  performed  in  the 
United  States,  and  remuneration  is  sent 
to  a  foreign  country).  In  doubtful  cases 
of  this  type,  TC  might  be  a  more 
appropriate  classification. 

Miscellaneous 

One  commenter  felt  that  requiring 
visitor  visas  of  non-Canadian  citizen 
spouses  and  unmarried  minor  children 
(unless  otherwise  exempt)  of  TC 
nonimmigrants  was  excessive  and  not  in 
the  spirit  of  facilitation.  As  previously 
noted,  the  privileges  of  the  FTA  are 
available  only  to  Canadian  citizens.  The 
regulation  reflects  this  restriction. 

This  commenter  also  felt  that  the 
regulation  should  specify  that  B-2 


spouses  and  immarried  minor  children 
of  TC  nonimmigrants  may  receive  more 
than  one  extension  of  temporary  stay. 
The  final  regulation  reflects  that  more 
than  one  extension  is  possible. 

This  commenter  also  stated  that  the 
regulation  should  outline  the  mechanism 
for  implementation  of  the  consultative 
process  prescribed  in  Article  1503  of 
chapter  15. 

The  Service  and  Employment/ 
Immigration  Canada  are  actively  in  the 
process  of  establishing  the  consultative 
procedure.  Consequently,  the  Service  is 
not  in  a  position,  at  this  time,  to  publish 
the  procedure  in  regulation. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291,  nor  does  this  rule  have  federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this 
document  have  been  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  and  are  cited  under  8 
CFR  299.5. 

These  regulations  will  recognize  the 
exemption  granted  qualifying  Canadian 
citizens  from  the  ordinary  documentary 
requirements  for  nonimmigrant 
admission.  The  30  day  notice 
requirement  therefore,  is  not  necessary, 
and  the  regulations  will  take  effect  upon 
publication  in  the  Federal  Register.  5 
U.S.C.  section  553(d)(1). 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure,  Fees',  Reporting  and 
recordkeeping  requirements. 


PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  Part  214  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103, 1184. 1186a,  8 
CFR  Part  2. 

2.  In  5  214.2,  paragraphs  (b)(1).  (b)(4). 
and  (1)(17)  are  revised  to  read  as 
follows: 

S  214 J    Special  requlreinents  for 
admission,  extension,  and  maintenance  of 
status. 


8  CFR  Part  212 

Administrative  practice  and 
procedures,  aliens. 

8  CFR  Part  214 

Administrative  practice  and 
procedures,  aliens,  employment, 
reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure,  aliens. 

The  interim  rule  published  at  54  FR 
12-16  on  January  3, 1989,  amending  parts 
103,  212, 214,  and  274a,  is  adopted  as 
final  with  the  following  changes: 


BEST  COPY  AVAILABLE 


(b)  Visitors— {\)  General  Any  B-1 
visitor  for  business  or  B-2  visitor  for 
pleasure  may  be  admitted  for  not  more 
than  one  year  and  may  be  granted 
extensions  of  temporary  stay  in 
increments  of  not  more  than  six  months 
each,  except  that  ahen  members  of  a 
religious  denomination  coming 
temporarily  and  ^olely  to  do  missionary 
work  in  behalf  of  a  religious 
denomination  may  be  granted 
extensions  of  not  more  than  one  year 
each,  provided  that  such  work  does  not 
involve  the  selling  of  articles  or  the 
solicitation  or  acceptance  of  donations. 
The  B-2  spouse  or  unmarried  minor 
child  of  a  Canadian  citizen  admitted 
under  section  214(e)  of  the  Act  in 
accordance  with  the  United  States- 
Canada  Free-Trade  Agreement  may  be 
admitted  for  a  period  not  to  exceed  one 
year  and  may  be  granted  extensions  of 
temporary  stay  in  increments  of  not 
more  than  one  year,  providing  the 
principal  alien  is  maintaining  status. 
Those  B-1  and  B-2  visitors  admitted 
pursuant  to  the  waiver  provided  at 
§  212.1(e)  of  this  chapter  may  be 
admitted  to  and  stay  on  Guam  for  a 
period  not  to  exceed  fifteen  days  and 
are  not  eligible  for  extension  of  stay. 

(4)  Admission  of  aliens  pursuant  to 
the  United  States-Canada  Free-Trade 
Agreement  (FTA).  A  citizen  of  Canada 
seeking  temporary  entry  for  purposes  set 
forth  in  paragraph  (b)(4)(i)  of  this 
section,  who  otherwise  meets  existing 
requirements  under  section  101(a)(15)(B) 
of  the  Act,  including  but  not  limited  to 
requirements  regarding  the  source  of 
remuneration,  shall  be  admitted  upon 
presentation  of  proof  of  Canadian 
citizenship,  a  description  of  the  purpose 
of  entry,  and  evidence  demonstrating 
that  he  or  she  is  engaged  in  one  of  the 
occupations  or  professions  set  forth  in 
paragraph  (b)(4)(i)  of  this  section. 
Existing  requirements  are  those 
requirements  which  were  in  effect  at  the 
time  of  entry  into  force  of  the  FTA. 
Additionally,  nothing  shall  preclude  the 
admission  of  a  citizen  of  Canada  who 
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meets  the  requirements  of  paragraph 
(b)(4)(ii)  of  this  section. 

(i)  Occupations  and  professions  set 
forth  in  Schedule  1  to  Annex  1502.1  of 
theFTA. 

(A)  Research  and  design.  Technical, 
scientific,  and  statistical  researchers 
conducting  independent  research  for  an 
enterprise  located  in  Canada. 

(B)  Growth,  manufacture  and 
production.  (1)  Harvester  owner 
supervising  a  harvesting  crew  admitted 
under  applicable  law.  (Applies  only  to 
harvesting  of  agricultural  crops:  grain, 
fiber,  ftniit,  and  vegetables.) 

(2)  Purchasing  and  production 
management  personnel  conducting 
commercial  transactions  for  an 
enterprise  located  in  Canada. 

(C)  Marketing.  (1)  Market  researchers 
and  analysts  conducting  independent 
research  or  analysis,  or  research  or 
analysis  for  an  enterprise  located  in 
Canada. 

(2)  Trade  fair  and  promotional 
personnel  attending  a  trade  convention. 

(D)  Sales.  (1)  Sales  representatives 
and  agents  taking  orders  or  negotiating 
contracts  for  goods  or  services  but  not 
delivering  goods  or  providing  services. 

(2)  Buyers  purchasing  for  an 
enterprise  located  in  Canada. 

(E)  DistributioB.  (1)  Transportation 
operators  delivering  to  the  United  States 
or  loading  and  transporting  back  to 
Canada,  with  no  intermediate  loading  or 
delivery  within  the  United  States. 
(These  operators  may  make 
intermediate  deliveries  in  the  United 
States  if  all  commodities  or  passengers 
to  be  delivered  were  loaded  in  Canada. 
Furthermore,  they  may  load  bom 
intermediate  locations  in  the  United 
States  if  all  commodities  or  passengers 
to  be  loaded  will  be  delivered  in 
Canada.  Purely  domestic  service  or 
soUcitation.  in  competition  with  United 
States  operators,  is  not  permitted.) 

(2)  Customs  brokers  performing 
brokerage  duties  associated  with  the 
export  of  goods  from  the  United  States 
to  or  through  Canada. 

(F)  After-sales  service.  Installers, 
repair  and  maintenance  personnel,  and 
supervisors,  possessing  specialized 
knowledge  essential  to  the  seller's 
contractual  obligation,  performing 
services  or  training  workers  to  perform 
such  services,  pursuant  to  a  warranty  or 
other  service  contract  incidental  to  the 
sale  of  commercial  or  industrial 
equipment  or  machinery,  including 
computer  software,  purchased  from  an 
enterprise  located  outside  the  United 
States,  during  the  life  of  the  warranty  or 
service  agreement.  (For  the  purposes  of 
this  provision,  the  commercial  or 
industrial-equipment  or  machinery, 
including  computer  software,  must  have 


been  manufactured  outside  the  United 
States.) 

(G)  General  service.  (1)  Professionals 
who  are  otherwise  classifiable  under 
section  101(a)(15(H)(i)  of  the 
Immigration  and  Nationality  Act,  but 
receiving  no  salary  or  other 
remuneration  from  a  United  States 
source  (other  than  an  expense 
allowance  or  other  reimbursement  for 
expenses  incidental  to  the  temporary 
stay). 

(2)  Management  and  supervisory 
personnel  engaging  in  conunercial 
transactions  for  an  enterprise  located  in 
Canada. 

(3)  Computer  specialists  who  are 
otherwise  classifiable  under  section 
101(a)(15)(H)(i)  of  the  Immigration  and 
Nationality  Act.  but  receiving  no  salary 
or  remuneration  ftom.  a  United  States 
source  (other  than  an  expense 
allowance  or  other  reimbursement  for 
expenses  incidental  to  the  temporary 
stay). 

(4)  Financial  services  personnel 
(insurers,  bankers  or  investment 
brokers)  engaging  in  commercial 
transactions  for  an  enterprise  located  in 
Canada. 

(5)  Public  relations  and  advertising 
personnel  consulting  with  business 
associates,  or  attending  or  participating 
in  conventions. 

(6)  Tourism  personnel  (tour  and  travel 
agents,  tour  guides  or  tour  operators) 
attending  or  participating  in  conventions 
or  conducting  a  tour  that  has  begun  in 
Canada.  (The  tour  may  begin  in  the 
United  States;  but  must  terminate  in 
foreign  territory,  ^nd  a  significant 
portion  of  the  tour  must  be  conducted  in 
foreign  territory.  In  such  a  case,  an 
operator  may  enter  the  United  States 
with  an  empty  conveyance,  and  a  tour 
guide  may  enter  on  his/her  own  and  join 
the  conveyance.) 

(7)  Translators  or  interpreters 
performing  services  as  employees  of  an 
enterprise  located  in  Canada. 

(ii)  Occupations  and  professions  not 
listed  in  Schedule  1  to  Annex  1502.1  of 
the  FTA.  Nothing  in  this  paragraph  shall 
preclude  a  business  person  engaged  in 
an  occupation  or  profession  odier  than 
those  listed  in  Schedule  1  to  Aimex 
1502.1  of  the  FTA  from  temporary  entry 
under  section  101(a)(15)(B)  of  the  Act  if 
such  person  otherwise  meets  the 
existing  requirements  for  admission  as 
prescribed  by  the  Attorney  General. 

(1)  *  *  * 

(17)  Filing  of  individual  petitions  and 
certifications  under  blanket  petitions  for 
citizens  of  Canada  under  the  United 
States-Canada  Free-Trade  Agreement 
(FTA} — (i)  Individual  petitions.  Except 


as  provided  in  paragraph  (l)(2)(ii)  of  this 
section  (filing  of  blanket  petitions),  a 
United  States  or  foreign  employer 
seeking  to  classify  a  citizen  of  Canada 
as  an  intracompany  transferee  may  file 
an  individual  petition  to  duplicate  on 
Form  I-129L  in  conjunction  with  the 
application  for  admission  of  the  citizen 
of  Canada.  Such  filing  must  be  made 
with  an  immigration  officer  at  a  Class  A 
port  of  entry,  a  United  States  airport 
handling  international  traffic,  or  at  a 
United  States  airport  handling 
international  traffic  or  at  a  United  States 
pre-clearance/pre-flight  station.  The 
petitioning  employer  need  not  appear, 
but  Form  I-129L  must  bear  the 
authorized  signature  of  the  petitioner. 

(ii)  Certification  of  eligibility  for 
intracompany  transferree  under  the 
blanket  petition.  An  immigration  officer 
at  a  location  identified  in  paragraph 
(l)(17)(i)  of  this  section  may  determine 
eligibility  of  individual  citizens  of 
Canada  seeking  L  classification  under 
approved  blanket  petitions.  At  these 
locations,  such  citizens  of  Canada  shall 
present  the  original  and  two  copies  of 
Form  I-129S,  Intracompany  Transferee 
Certificate  of  Eligibility,  prepared  by  the 
approved  organization,  as  well  as  three 
copies  of  Form  I-171C  (or  Form  1-797), 
Notice  of  Approval  of  Nonimmigrant 
Visa  Petition. 

(iu)  Nothing  in  this  section  shall 
preclude  or  discourage  the  advance 
filing  of  petitions  and  certificates  of 
eligibility  in  accordance  with  paragraph 
(1)(2)  of  this  section. 

(iv)  Deficient  or  deniable  petitions  or 
certificates  of  eligibility.  If  a  petition  or 
certificate  of  eligibility  submitted 
concurrently  with  an  application  for 
admission  is  lacking  necessary 
supporting  documentation  or  is 
otherwise  deficient,  the  inspecting 
immigration  officer  shall  return  it  to  the 
applicant  for  admission  in  order  to 
obtain  the  necessary  documentation 
firom  the  petitioner  or  for  the  deficiency 
to  be  overcome.  The  fee  to  file  the 
petition  will  be  remitted  at  such  time  as 
the  documentary  or  other  deficiency  is 
overcome.  If  the  petition  or  certificate  of 
eligibility  is  clearly  deniable,  the 
immigration  officer  will  accept  the 
petition  (with  fee)  and  the  petitioner 
shall  be  notified  on  Form  1-292  of  the 
denial,  the  reasons  for  denial,  and  the 
right  of  appeal.  If  a  formal  denial  order 
cannot  be  issued  by  the  port  of  entry, 
the  petition  with  a  recommendation  for 
denial  shall  be  forwarded  to  the 
appropriate  Regional  Service  Center 
(RSC)  for  final  action.  For  the  purposes 
of  this  provision,  the  appropriate  RSC 
will  be  the  one  within  the  same  Service 
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region  as  the  location  where  the 
application  for  admission  is  made, 
(v)  Spouse  and  dependent  minor 
children  accompanying  or  following  to 
Join.  (A)  The  Canadian  citizen  spouse 
and  Canadian  citizen  unmarried  minor 
children  of  a  Canadian  citizen  admitted 
imder  this  paragraph  shall  be  entitled  to 
the  same  nonimmigrant  classification 
and  same  length  of  stay  as  the  principal 
alien. 
j^       They  shall  not  be  required  to  present 
visas,  and  they  shall  be  admitted  under 
the  classification  symbol  L-2. 

(B)  A  non-Canadian  citizen  spouse  or 
non-Canadian  citizen  unmarried  minor 
child  shall  be  entitled  to  the  same 
nonimmigrant  classification  and  the 
same  length  of  stay  as  the  principal,  but 
shall  be  required  to  present  a  visa  upon 
application  for  admission  as  an  L-2 
imless  otherwise  exempt  under  §  212.1 
of  this  chapter. 

(C)  The  spouse  and  dependent  minor 
children  shall  not  accept  employment  in 
the  United  States  unless  otherwise 
authorized  under  the  Act. 
***** 

3.  Section  214.6  is  revised  to  read  as 
follows:  I 

§214.6    Canadian  dtlzara  Making 
temporary  entry  to  engage  In  business 
activities  at  a  professional  level 

(a)  General.  Under  section  214(e)  of 
the  Act,  a  citizen  of  Canada  who  seeks 
temporary  entry  as  a  business  person  to 
engage  in  business  activities  at  a 
professional  level  may  be  admitted  to 
the  United  States  in  accordance  with  the 
United  States-Canada  Free-Trade 
Agreement  (FTA). 

(b)  Definitions.  (1)  The  term  "Business 
person,"  as  defined  in  the  FTA.  means  a 
citizen  of  Canada  who  is  engaged  in  the 
trade  of  goods  or  services  or  in 
investment  activities. 

(2)  The  term  "Business  activities  at  a 
professional  level"  means  those 
undertakings  which  require  that,  for 
successful  completion,  the  individual 
has  at  least  a  baccalaureate  degree  or 
appropriate  credentials  demonstrating 
status  as  a  professional. 

(3)  The  term  'Temporary  entry,"  as 
used  in  the  FTA,  means  entry  without 
the  intent  to  establish  permanent 
residence. 

(c)  Application  for  admission.  A 
citizen  of  Canada  seeking  admission 
under  this  section  shall  make 
application  for  admission  with  an 
immigration  officer  at  a  United  States 
Class  A  port  of  entry,  at  a  United  States 
airport  handling  international  traffic,  or 
at  a  United  States  pre-clearance/pre- 
flight  station.  No  prior  petition,  labor 
certification,  or  prior  approval  shall  be 
required. 


(d)  Evidence.  A  visa  shall  not  be 
required  of  a  Canadian  citizen  seeking 
admission  as  a  nonimmigrant  under 
section  214(e)  of  the  Act.  Upon 
application  for  admission  at  a  United 
States  port  of  entry,  an  applicant  under 
this  section  shall  present  the  following: 

(1)  Proof  of  Canadian  citizenship. 
Unless  traveling  from  outside  the 
Western  Hemisphere,  no  passport  shall 
be  required;  however,  an  applicant  for 
admission  must  establish  Canadian 
citizenship. 

(2)  Documentation  demonstrating 
engagement  in  business  activities  at  a 
professional  level  and  demonstrating 
professional  qualifications — (i)  General. 
The  applicant  must  present 
documentation  sufficient  to  satisfy  the 
immigration  officer  at  the  time  of 
application  for  admission,  that  the 
applicant  is  seeking  entry  to  the  United 
States  to  engage  in  business  activities 
for  a  United  States  employer(s)  at  a 
professional  level,  and  that  the 
appUcant  meets  the  criteria  to  perform 
at  such  a  professional  level.  This 
documentation  may  be  in  the  form  of  a 
letter  from  the_  prospective  employer(8) 
in  the  United  States  or  from  the  foreign 
employer  and  may  be  required  to  be 
supported  by  Ucenses,  diplomas, 
degrees,  certificates,  or  membership  in 
professional  organizations.  This 
documentation  shall  fully  affirm: 

(A)  The  business  activity  to  be 
engaged  in; 

(B)  The  purpose  of  entry; 

(C)  The  anticipated  length  of  stay; 

(D)  The  educational  qualifications  or 
appropriate  credentials  which 
demonstrate  that  the  Canadian  citizen 
has  professional  level  status; 

(E)  That  the  Canadian  citizen 
complies  with  all  applicable  state  laws 
and/or  licensing  requirements  for  the 
business  activity  to  be  engaged  in;  and 

(F)  The  arrangements  for 
remuneration  for  services  to  be 
rendered. 

(u)  Schedule  2  to  Annex  1502.1  of  the 
FTA.  Pursuant  to  the  FTA,  an  applicant 
seeking  admission  under  this  section 
shall  demonstrate  business  activity  at  a 
professional  level  in  one  of  the 
professions  or  occupations  set  forth  in 
Schedule  2  to  Aimex  1502.  Unless 
otherwise  specified  below,  a 
baccalaureate  degree  is  the  minimum 
requirement  for  the  following 
professions  as  listed  in  Schedule  2: 

Schedule  2  (Annotated) 

— Accountant 
— Engineer 
— Scientist 

— Biologist 

— Biochemist 

— Physicist 

— Geneticiat 


— Zoologist 
— Entomologist 
— Geophysicisf 
<— EpidemiologiBt 
— Pharmacologist 
— Animal  scientist 
— Agriculturist  (agronomist) 
— Dairy  scientist 
— Poultry  scientist 
— Soil  scientist 

— Research  assistant  (working  in  a  post- 
secondary  educational  institution) 
— Medical /allied  professional 
— ^Physician  (teaching  and/or  research 
only) — M.D..  provincial  license,  or  state 
license 
— Dentist— D.D.S.,  provincial  license,  or 

state  license 
— Registered  nurse — provincial  license,  or 

state  license 
— Veterinarian — D.V.M.,  provincial  license, 

or  state  license 
— ^Medical  technologist 
— Clinical  lab  technologist 
— ^Architect 
'^Lawyer — member  of  bar  in  province  or 

state,  LLB..  or  ).D. 
— ^Teacher 
—CoWe^ 
— University 
— Seminary 
— Economist 
— Social  worker 
— Vocational  counselor 
— Mathematician 

— Hotel  manager — baccalaureate  degree  and 
three  years  experience  in  hotel 
management 
— Librarian — Master's  degree  in  Library 

Science 
— Animal  breeder 
— Plant  breeder 
— Horticulturist 

— Sylviculturist  (forestry  specialist) 
— Range  manager  (range  conservationist] 
— Forester 
— ^loumalist — baccalaureate  degree  and  three 

years'  experience  in  journalism 
— Nutritionist 
— Dietician 

— ^Technical  publications  writer 
— Computer  systems  analyst 
— Psychologist 

— Scientific  technician/technologist 
— Must  work  in  direct  support  of 
professionals  in  the  following  disciplines: 
chemistry,  geology,  geophysics, 
meteorology,  physics,  astronomy, 
agricultural  sciences,  biology,  or  forestry 
— Must  possess  theoretical  knowledge  of 

the  discipline 
— Must  solve  practical  problems  in  the 

discipline 
— Must  apply  principles  of  the  discipline  to 
basic  or  applied  research 
— Disaster  relief  insurance  claims  adjuster — 
baccalaureate  degree  or  three  years' 
experience  in  the  field  of  claims 
adjustment 
— Management  consultant — baccalaureate 
degree  or  five  years'  experience  in 
consulting  or  related  field 

(e)  Procedures  for  admission.  A 
Canadian  citizen  who  qualifies  for 
admission  under  this  section  shall  be 
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provided  confirming  documentation 
(Service  Form  1-94),  and  shall  be 
admitted  under  the  classification  symbol 
TC  for  a  period  not  to  exceed  one  year. 
Form  l-m  shall  bear  the  legend 
"multiple  entry."  The  fee  prescribed 
under  5  103.7  of  this  chapter  shall  be 
remitted  upon  admission  to  the  United 
States  pursuant  to  the  terms  and 
conditions  of  the  FTA.  Upon  remittance 
of  the  prescribed  fee.  the  Canadian 
citizen  applicant  shall  be  provided  a 
Service  receipt  (Form  G-211.  Form  G- 
711,  or  Form  1-797). 

(f)  Readmission.  A  Canadian  citizen 
in  this  classification  may  be  readmitted 
to  the  United  States  for  the  remainder  of 
the  period  authorized  on  Form  1-94. 
without  presentation  of  the  letter  or 
supporting  documentation  described  in 
paragraph  (d)(2)  of  this  section,  and 
without  remittance  of  the  prescribed  fee, 
provided  that  the  original  intended 
business  activities  and  employer(8}  have 
not  changed.  An  alien  who  seeks 
readmission  to  the  United  States  under 
this  section  to  continue  in  business 
activities  at  a  professional  level  who  is 
no  longer  in  possession  of  a  valid, 
unexpired  Form  1-94  and  whose  period 
of  initial  admission  has  not  lapsed,  shall 
present  alternate  evidence  entitling  the 
ahen  to  readmission  as  TC.  This 
alternate  evidence  may  be  in  the  form  of 
a  Service  fee  receipt  for  admission  as 
TC  or  a  previously  issued  admission 
stamp  as  TC  in  a  passport  and  a 
confirming  letter  from  the  United  States 
employer(s). 

(g)  Extension  of  stay.  A  Canadian 
citizen  admitted  under  this  section  may 
apply  for  an  extension  of  stay  on  Form 
1-539,  as  provided  in  §  214.1(c)  of  this 
chapter.  Extensions  of  stay  may  be 
granted  in  increments  of  one  year.  The 
application  shall  be  accompanied  by  a 
letterfs)  from  the  United  States 
employer(9)  confirming  the  continued 
need  for  the  Canadian  citizen's  services 
and  stating  the  length  of  additional  time 
needed. 

(h)  Request  for  change  or  addition  of 
United  States  employer(s).  A  Canadiiin 
citizen  admitted  under  this  paragraph 
who  seeks  to  change  or  add  a  United 
States  employer  during  the  period  of 
admission  shall  file  an  application  for 
extension  of  stay  on  Form  1-539.  The 
application  shall  be  accompanied  by  a 
letter  from  the  new  employer  describing 
the  services  to  be  performed,  the  time 
needed  to  render  such  services,  and  the 
terms  of  remuneration  for  services. 
Employment  with  a  different  or  with  an 
additional  employer  is  not  authorized 
prior  to  Service  approval  of  the  request 
for  extension  of  stay.  No  action  shall  be 
required  on  the  part  of  a  Canadian 


citizen  who  is  transferred  to  another 
location  by  the  United  States  employer 
to  perform  the  same  services.  Such  an 
acceptable  transfer  would  be  to  a 
branch  or  office  of  the  employer,  not  to  a 
separately  incorporated  subsidiary  or 
affiliate.  In  the  latter  cases,  an 
application  for  extension  of  stay  with  a 
new  employment  letter  is  required, 
(i)  Spouse  and  unmarried  minor 
children  accompanying  or  following  to 
join.  (1)  The  terms  and  conditions  set 
forth  under  §  214.2(b)(1)  of  this  chapter 
shall  apply  to  the  admission  and  the 
extension  of  temporary  stay  of  the 
spouse  or  immarried  minor  child  of  a 
Canadian  citizen  admitted  under  this 
section. 

(2)  The  spouse  or  unmarried  minor 
child  shall  be  required  to  present  a 
valid,  unexpired  nonimmigrant  visa  or  a 
valid,  unexpired  Canadian  border 
crossing  identification  card  unless 
otherwise  exempt  under  {  212.1  of  this 
chapter. 

(3)  The  spouse  and  dependent  minor 
children  shall  be  issued  confirming 
documentation  (Form  1-94).  Form  1-94 
shall  bear  the  legend  "multiple  entry." 
There  shall  be  no  fee  required  for 
admission  of  the  spouse  and  dependent 
minor  children. 

(4)  The  spouse  and  dependent  minor 
children  shall  not  accept  employment  in 
the  United  States  unless  otherwise 
authorized  under  the  Act. 

Dated:  November  17, 1989. 
G«iMN4cNary, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[PR  Doc.  69-27536  Filed  11-24-89;  8:46  am] 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 102, 110, 114,  and 
9034 

(Notic*  1989-19] 

AffMated  Commlttaes,  Transfars, 
Prohibited  ContrttHitions;  Annual 
Contribution  Limitations  and 
Earmarked  Contrttxitions 

agency:  Federal  Election  Commission; 
ACTION:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  On  August  17. 1989  (54  FR 

34098),  the  Commission  pubUshed  the 
text  of  revised  regulations  governing 
affiliated  committees,  transfers, 
contributions  in  the  name  of  another, 
annual  contribution  limits  and 
earmarked  contributions.  11  CFR  ims, 
110.4. 110.5.  and  110.6.  These  regulations 
implement  the  contribution  limitations 


and  prohibitions  established  by  2  U.S.C. 
441a,  441e,  441f  and  441g,  provisions  of 
the  Federal  Election  Campaign  Act  of 
1971.  as  amended.  2  U.S.C.  431  et  seq.  b 
addition,  the  Commission  published 
several  conforming  amendments  to  11 
CFR  100.5. 10Z2, 110.1. 110.8, 114.5. 114.8. 
and  9034.4.  The  Commission  announces 
that  these  rules  are  effective  as  of 
November  24, 1989. 
EFFECTIVE  DATE:  November  24. 1989. 
FOfl  FURTHER  INFORMATION  CONTACT 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel  999  E  Street  NW..  Washington, 
DC  20463,  (202)  376-5690  or  toll  free 
(800)  424-9530. 

SUPPLEMENTARY  INFORMATKMI:  Section 
438(d)  of  tiUe  2.  United  States  Code, 
and  26  U.S.C.  9039(c).  require  that  any 
rule  or  regulation  prescribed  by  the 
Commission  to  implement  tide  2  or  title 
26  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  thirty  legislative  days  before 
final  promulgation.  The  revisions  to  11 
CFR  110.3, 110.4.  lias,  and  110.6  and  the 
conforming  amendments  to  11  CFR 
100.5(g),  102.2(b),  110.1(f),  110.8(d). 
114.5(g),  114.8(g).  and  9034.4(d)  were 
transmitted  to  Ccmgress  on  August  14, 
1989.  The  thirty  legislative  day  period 
for  rules  implementing  title  2  of  the  Act 
is  calculated  separately  from  the  thirty 
legislative  day  period  for  title  28  rules. 
For  the  title  2  regulations,  thirty 
legislative  days  expired  in  the  Senate  on 
October  17, 1989,  and  in  the  House  of 
Representatives  on  October  23, 1989.  For 
the  title  26  regulations  thirty  legislative 
days  expired  on  October  25. 1989. 

Aanouncement  (rf  Effioctive  Date 

11  CFR  100.5(g).  102.2(b).  110.1(f). 
110.3. 110.4. 110.5. 110.6. 110.8{d).114.5(g). 
114.8(g),  and  9034.4(d)  as  published  at  54 
FR  34098  are  effective  as  of  November 
24.1989. 

Dated:  November  17. 1989. 
Danny  L  McDonald, 
Chairman,  Federal  Election  Commission. 
[FR  Doc.  89-27509  Filed  11-22-89;  8:45  am) 
BILUNO  COOC  STIfr-OI-lt 


11  CFR  Part  110 
[Notice  198S-181 

Contributions  and  Expenditures; 
Prohibited  Contributions 

agency:  Federal  Election  Commission. 
action:  Final  rule;  transmittal  of 
regulations  to  Congress. 

SUMUMRV:  The  Commission  has  revised 
its  regulations  at  11  CFR  110.4(a).  which 
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prohibit  foreign  nationals  from  making 
contributions  and  other  persons  from 
accepting  such  contributions  in 
connection  with  any  election  for  local. 
State  or  Federal  public  office.  The 
revisions  to  section  110.4(a)  add 
corresponding  references  to 
expenditures,  and  clarify  that  foreign 
nationals  may  not  participate  in  certain 
election-related  activities,  lliese 
regulations  are  based  on  the 
prohibitions  set  forth  in  section  441e  of 
the  Federal  Election  Campaign  Act  of 
1971.  as  amended  ("the  Act"  or 
''FECA").  2  U.S.C.  431  et  seq.  Further 
information  on  these  revisions  is 
provided  in  the  supplementary 
information  which  follows. 

DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U.S.C.  438(d). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel.  999  E  Street  NW.,  Washington, 
DC  20463.  (202)  376-5690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  today  the  final 
text  of  revisions  to  its  regulations  at  11 
CFR  110.4.  which  concern  election- 
related  activity  undertaken  by  foreign 
nationals.  On  June  7, 1989  the 
Commission  issued  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  which  it  sought 
comments  on  proposed  revisions  to 
these  regulations  (54  FR  24351).  No 
written  comments  were  received  in 
response  to  the  Notice. 

The  NPRM  also  sought  comment  on 
possible  revisions  to  other  unrelated 
provisions  of  the  Commission's 
regulations  which  exempt  certain 
unreimbursed  payments  for 
transportation  and  subsistence  costs 
from  the  definitions  of  "contribution" 
and  "expenditure"  (11  CFR  100.7(b)(8) 
and  100.8(b)(9)).  After  fiulher 
consideration,  the  Commission  has 
decided  not  to  amend  those  provisions 
at  this  time. 

Section  438(d)  of  Utle  2,  United  States 
Code  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  tide  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  November  17. 1989. 

Explanation  and  Justification 
The  Commission  is  revising  11  CFR 


110.4(a)  concerning  foreign  nationals  in 
two  respects.  First,  an  explicit 
prohibition  on  expenditures  by  foreign 
nationals  is  being  added,  which 
parallels  the  current  prohibition  on 
contributions  by  such  persons.  Second, 
new  language  is  being  added  to  clarify 
that  foreign  nationals  may  not 
participate  in  the  election-related 
activities  of  others,  including  decisions 
regarding  contributions  or  expenditures 
by  political  committees,  corporations, 
labor  organizations  or  other  persons. 

Section  414e  of  the  FECA  prohibits 
foreign  nationals,  directly  or  through 
another  person,  from  making 
contributions  in  connection  with  any 
election  for  pwlitical  office  or  in 
connection  with  any  primary  election, 
convention  or  caucus  held  to  select 
candidates  for  any  political  office.  2 
U.S.C.  441e.  While  the  Act  does  not 
explicitly  refer  to  expenditures  by 
foreign  nationals.  FECA  generally 
prohibits  expenditures  when  it  prohibits 
contributions  by  a  specific  category  or 
persons,  thereby  ensuring  that  the 
persons  cannot  accomplish  indirectly 
what  they  are  prohibited  from  doing 
directly.  See,  e.g.,  2  U.S.C  441b.  To 
foreclose  the  indirect  violation  of 
Section  441e  and  implement  the  general 
intent  of  the  statute,  the  Commission  is 
now  revising  11  CFR  110.4(a)(1)  to 
explicitly  prohibit  expenditures  by  as 
well  as  contributions  from  foreign 
nationals.  The  new  language  covers 
independent  expenditures  by  foreign 
nationals  as  well  as  other  kinds  of 
expenditures. 

The  revisions  also  add  new  paragraph 
(a)(3)  to  prt^bit  foreign  nationals  from 
participating  in  election-related 
decisions  by  corporations,  labor 
organizations,  political  committees  or 
other  persons,  including  decisions 
concerning  contributions  and 
expenditures.  Accordingly,  former 
paragraph  (a)(3)  ha»  been  renumbered 
as  paragraph  (a)(4). 

The  prohibition  on  contributions  by 
foreign  nationals  has  its  origin  in 
legislation  that  predates  the  FECA.  the 
1966  amendments  to  the  Foreign  Agents 
Registration  Act  (80  Stat.  248).  In  1978 
Congress  incorporated  into  the  FECA 
the  foreign  nationals  provision, 
previously  codified  at  18  U.S.C.  613.  The 
only  change  that  Congress  made  was  to 
replace  the  earlier  statute's  criminal 
penalties  with  new  criminal  and  civil 
penalty  and  enforcement  provisions. 

Nothing  in  Section  441e'8  legislative 
history  suggests  that  Congress  intended 
to  deviate  from  the  FECA's  general 
pattern  of  treating  contributions  and 
expenditures  in  parallel  fashion.  See  S. 


Rep.  No.  94-677. 94th  Cong..  2d  Sess.  1. 
11  (1976).  Cf.  H.R.  Rep.  No.  96-422.  9eth 
Cong.,  1st  Sess.  11  (1979)  ("Smce  all  of 
these  provisions  are  specific  exemptions 
to  the  definition  of  contribution, 
exemptions  from  the  expenditure 
definition  are  not  necessary.")  Further, 
under  the  1976  amendments  to  the  FECA 
"contribution"  and  "expenditure"  are 
interrelated  terms.  For  example,  an 
expenditure  made  by  a  person  in 
cooperation,  consultation,  or  concert 
with  a  candidate  or  a  candidate's 
committee  is  an  in-kind  contribution  (2 
U.S.C.  441a(aK7HB)).  Also,  a  poliUcal 
committee  receiving  an  in-kind 
contribution  reports  ithe  amount  as  both 
a  contribution  and  an  expenditure 
pursuant  to  11  CFR  104.13(a)(2).  In 
general,  a  political  committee  reports 
the  contributions  that  it  makes  to 
candidates  as  expenditures.  See  11  CFR 
100.8(aMl)  and  104.3(b). 

The  Commission  faced  an  analogous 
situation  in  1977  when  it  promulgated 
regulations  to  implement  Section  441c(a) 
of  the  Act  which  prohibits  contributions 
by  Government  contractors.  See 
Explanation  and  Justification  of  11  CFR 
115.2,  found  in  "Communications  from 
the  Chairman."  H.R.  Doc.  Na  95-44,  95th 
Cong..  Ist  Sess.  121  (January  12, 1977). 
An  explicit  prohibition  on  expenditures 
was  included  in  those  regulations. 

Prior  to  this  rulemaking,  the 
Commission  has  not  directly  addressed 
the  legality  of  expenditures  by  foreign 
nationals.  For  example,  several  advisory 
opinions  concerning  corporations  owned 
by  forei^  principals  have  relied  upon 
representations  by  the  requesters  that 
no  foreign  national  would  participate  in 
the  separate  seyvgated  funds'  decisions 
regarding  contributions  or  expenditures. 
Cf  Advisory  Opinions  1980-100  and 
1982-ia  Thus,  although  the  Commission 
has  never  directly  ruled  on  the  propriety 
of  expenditures  by  foreign  nationals  or 
other  election-related  activity 
undertaken  by  foreign  nationals  directly 
or  through  a  political  committee,  the 
Commission  has  consistently  assumed 
that  the  statutory  prohibition  governing 
foreign  nationals  extends  to  these  areas. 
The  Commission  has  now  decided  to 
revise  11  CFR  lia4(a)  to  state  expressly 
that  foreign  nationals  are  prohibited 
from  making  such  expenditures  and 
from  undertaking  these  types  of 
election-related  activities. 

List  of  Subjects  in  11  CFR  Part  119 

Aliens.  Political  committees  and 

parties. 

For  the  reasons  set  out  in  the 
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preamble,  subchapter  A,  chapter  I,  title 
11  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  110-CONTRIBimON  AND 
EXPENDITURE  UMITATIONS  AND 
PROHIBITIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8).  431(9).  432(c)(2), 
437d(a)(8),  438(a)(8),  441a.  441b,  441d.  441e, 
441f,  441g.  441h  and  441i. 

2.  Section  110.4  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

81ia4  Prohibited  contributions  (2  U.S.C. 
441«,441f,44lQ,432(cH2)). 

(a)  Contributions  or  expenditures  by 
foreign  nationals.  (1)  A  foreign  national 
shall  not  directly  or  through  any  other 
person  make  a  contribution  or  an 
expenditure,  or  expressly  or  impliedly 
promise  to  make  a  contribution  or  an 
expenditure,  in  connection  with  a 
convention,  a  caucus,  or  a  primary, 
general,  special,  or  runoff  election  in 
connection  with  any  local.  State,  or 
Federal  public  ofHce. 

(2)  No  person  shall  solicit,  accept,  or 
receive  a  contribution  as  set  out  above 
from  a  foreign  national. 

A  foreign  national  shall  not  direct, 
dictate,  control,  or  directly  or  indirectly 
participate  in  the  decision-making 
process  of  any  person,  such  as  a 
corporation,  labor  organization,  or 
political  committee,  with  regard  to  such 
person's  Federal  or  nonfederal  election- 
related  activities,  such  as  decisions 
concerning  the  making  of  contributions 
or  expenditures  in  connection  with 
elections  for  any  local.  State,  or  Federal 
office  or  decisions  concerning  the 
administration  of  a  poHtical  committee. 

(4)  For  purposes  of  this  section, 
"foreign  national"  means — 

(i)  A  foreign  principal,  as  defined  in  22 
U.S.C.  eil(b);  or 

(ii)  An  individual  who  is  not  a  citizen 
of  the  United  States  and  who  is  not 
lawfully  admitted  for  permanent        ' 
residence,  as  defined  in  8  U.S.C. 
1101(a)(20): 

(iii)  Except  that  "foreign  national" 
shall  not  include  any  individual  who  is  a 
citizen  of  the  United  States. 


Dated:  Noveinl>er  17. 1989. 
Danny  L  McDonald, 

Chairman.  Federal  Election  Commission. 
[fR  Doc.  89-27510  Filed  11-22-89;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-ASW-33;  Amdt  39-6401] 

Airworttiiness  Directives;  Sikorsky 
Aircraft  Model  S-58  Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  Inspection  and  verification  as 
to  whether  or  not  an  engine 
compartment  fire  extinguishing  system 
is  installed  on  certain  Sikorsky  Aircraft 
Model  S-58  series  helicopters.  If  this 
system  is  found  not  to  be  installed,  the 
AD  imposes  interim  operating  limits 
until  one  is  installed.  The  AO  is  needed 
to  conform  these  aircraft  to  their 
approved  type  design  configuration  and 
thereby  to  prevent  or  reduce  the  hazards 
of  an  in-flight  fire  which  could  result  in 
the  loss  of  the  helicopter. 

EFFECTIVE  DATES:  December  26. 1989. 

Comments  must  be  received  on  or 
before  January  8, 1990. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  Comments  on  the 
amendment  may  be  mailed  in  duplicate 
to:  Regional  Rules  Docket,  OfTice  of  the 
Assistant  Chief  Counsel,  FAA,  4400  Blue 
Mound  Road,  Fort  Worth,  Texas  76193- 
0007,  or  delivered  in  duplicate  to  Room 
158,  Building  3B,  at  the  above  address. 

Comments  delivered  must  be  marked: 
Docket  No.  89-ANS-33.  Comments  may 
be  inspected  at  the  above  location  in 
Room  158  of  Building  3B,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Fahr,  Boston  Aircraft  Certification 
Office,  ANE-153,  Systems  and 
Propulsion  Branch,  Engine  and  Propeller 
Directorate,  12  New  England  Executive 
Park,  Burlington,  MA  01803;  telephone 
(617)  273-7103. 

SUPPtEMENTARY  INFORMATION:  The  FAA 

has  found  that  several  Sikorsky  Aircraft 
Model  S-58  helicopters,  certificated  in 
categories  other  than  restricted  and 
equipped  with  a  reciprocating  engine,  do 
not  have  the  required  engine 
compartment  fire  extinguishing  system. 
Evidence  shows  that  these  helicopters, 
which  were  convered  to  a  standard 
Model  S-58  from  a  military  model,  did 
not  have  an  approved  fire  extinguishing 
system  installed  as  required  by  the 
Model  S-58  series  type  design  data.  An 


engine  fire  extinguishing  system  is 
required  by  the  applicable  certification 
basis  which  is  Civil  Air  Regulation 
(CAR)  part  6.  Amendment  d-4,  S  6.488, 
states  in  part:  "On  all  rotorcraft  having 
engines  or  more  than  1,500  cu.  in. 
displacement,  fire  extinguisher  systems 
shall  be  provided  to  serve  all  engine 
compartments  and  engine  induction 
systems."  The  lack  of  a  fire 
extinguishing  system  prevents 
extinguishing  an  in-flight  engine 
compartment  fire  which  could  cause  the 
loss  of  the  helicopter. 

Since  this  condition  is  likely  to  exist 
on  other  helicopters  of  the  same  type 
design,  an  AD  is  being  issued  which 
requires,  within  1  year,  the  installation 
of  an  approved  engine  compartment  fire 
extinguisher  system  on  Sikorsky  S-58 
series  helicopters  with  reciprocating 
engines  installed.  In  the  interim,  new 
operating  limitations  are  imposed  until 
an  approved  system  is  installed.  In 
addition,  the  AD  imposes  a  limitation 
that  allows  only  passengers  who  are 
essential  to  utility  type  operations.  In 
conjunction  with  the  AD  operating 
limitations,  the  1-year  period  is  allowed 
for  installation  due  to  the  helicopter 
service  history,  which  includes  only  one 
reported  engine  compartment  fire  in  a 
civil  version  of  this  helicopter. 

The  FAA  has  been  advised  that 
Model  S-58  extinguishing  systems  and 
parts  are  not  presently  available  but 
could  be  available  within  1  year.  This 
information  is  provided  by  California 
Helicopters,  which  is  the  sole  U.S. 
licensee  for  S-58  helicopters.  In  light  of 
all  of  these  circumstances,  the  FAA  has 
determined  that  an  operable  fire 
detection  system,  in  conjunction  with 
new  interim  operating  limitations,  will 
provide  adequate  safety  until  approved 
extinguishing  systems  can  become 
available  and  are  installed.  This  is 
further  based  on  the  fact  that  Model  S- 
58  helicopters  with  reciprocating  engines 
are  generally  used  for  utility  operations, 
such  as  forest  fire  fighting  and  external 
cargo  hauling,  and  not  for  passenger 
operations. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Request  for  Comments 

Although  this  action  is  a  final  rule 
which  involves  requirements  affecting 
immediate  fiight  safety  and.  thus,  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited. 
Interested  persons  are  invited  to 
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comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulator^'  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above. 

All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  FAA.  This  rule 
may  be  subsequently  amended  in  light 
of  comments  received.  Comments  that 
provide  a  factual  basis  supporting  the 
views  and  suggestions  presented  would 
be  particularly  helpful  in  evaluating  the 
effectiveness  of  the  AD  and  determining 
whether  additional  rulemaking  is 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic  and 
energy  aspects  that  might  suggest  a  need 
to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Regional  Rules  Docket,  Office  of 
the  Assistant  Chief  Counsel  FAA.  Room 
158,  Building  3B,  4«}0  Blue  Moond  Road. 
Fort  Worth,  Texas,  for  examination  by 
interest  persons.  A  report  summarizing 
each  FAA-public  contact,  concerned 
with  the  substance  of  this  AD,  will  be 
filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
amendment  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
Comments  to  Docket  No.  89-ASW-33. 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commentec 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications  . 
to  warrant  the  preparation  of  a  Federal 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  further  determined  thai  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  PoUcies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  it  is 
detemined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 


regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Regional  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  and 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-44% 
January  12, 1983):  and  14  CFR  11.89. 

S  39.13  [AMENDED] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Sikorsky  Aircraft:  Applies  to  Model  S-58 
series  helicopters  equipped  with 
reciprocating  engines,  certificated  in  any 
category  except  restricted.  (Docket  89- 
ASW-33.) 
Compliance  is  required  within  the  next  10 
hours'  time  in  service  after  &te  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  or  reduce  the  hazards  of  an  in- 
flight fire  which  could  result  in  loss  of  the 
helicopter,  accomplish  the  following: 

(a)  Inspect  the  helicopter  for  the 
installation  of  an  approved  engine 
compartment  fire  extinguishing  system. 

(b)  If  an  approved  engine  fire  extinguishing 
system  is  installed,  no  further  action  is 
necessary. 

(c)  If  an  approved  engine  fire  extinguishing 
system  is  not  installed,  accomplish  the 
following: 

(1)  Prior  to  further  flight,  instaH  a  placard, 
decal.  or  markings,  in  full  view  of  and  legible 
to  the  pilot  in  daylight  which  states  "Engine 
Fire  Extinguishing  System  Not  Installed." 

(2)  Prior  to  further  flight  revise  the 
helicopter's  FAA- Approved  Rotorcraft  Flight 
Manual  (RFM)  Operating  Limitations  Section 
by  attaching  or  placing  in  front  of  the  RFM  a 
durable  card  or  paper  which  contains  the 
following  additional  limitations: 

(i)  "No  passengers  allowed,  except 
required  crew  and  passengers  necessary  to 
accomplish  a  work  program  when  carried  on 
the  flights  to  and  from  the  work  site." 

(ii)  "Prior  to  the  first  flight  of  the  day.  test 
and  determine  that  the  fire  detector  system  is 
properly  functioning  in  accordance  with  the 
nonnal  procedure  section  of  the  RFM." 

Note:  An  engine  fire  detector  system »«  part 
of  the  approved  tN-pe  design  and  is  required 
by  the  certification  basis.  Installation  and 
proper  operation  are  necessary  for  a 
determination  of  airworthiness  in  accordance 
with  FAR  1 91.29. 


(3)  Prior  to  November  90. 1990,  inttall  an 
a^jproved  en^ne  cranpartment  fire 
extinguishing  system  in  accordance  wMi 

technical  data  approved  by  the 
Administrator.  When  the  fire  extinguishing 
system  has  been  installed,  the  placard,  etc^ 
required  by  paragraph  (c)(1)  and  the  RFM 
limitations  required  h»y  paragraph  (c)(2)  may 
be  removed. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  times,  which 
provides  an  equivalent  level  of  safety,  may 
l>e  used  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  Aircraft  Certific»t»on 
Service.  12  New  England  Executive  Park. 
BuriingtoB.  Massachusetts  01803. 

Note:  An  operator's  request  should  be 
forwarded  through  an  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Boston  Aircraft 
Certification  Office. 

This  amendment  becomes  effective  on 
December  26, 1969. 

Issued  in  Fort  Worth.  Texas,  on  November 
14. 1989. 

James  D.  Erickson. 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  27547  Filed  11-2^-88;  B:4S  amj 
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14  CFR  Part  39 

[Docket  Na  88-ASW-24;  Amdt  39-6400] 

AirworttilneM  Directives;  McDonnell 
Douglas  Helicopter  Company  (MOHC) 
Model  369D,  E,  F,  and  FF  Hehcopt9T% 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnoH:  Final  rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  certain  inspections  and 
the  removal  of  damaged  parts,  as 
necessary,  of  the  tail  rotor  transmission/ 
tail  boom  extension  mounting  studs  on 
all  McDonnell  Douglas  Helicopter 
Company  (MDHq  Model  369D,  E,  F, 
and  FF  hehcopters.  This  amendment 
alleviates  an  unnecessary  check  and 
record-keeping  requirement  on  the  pilot 
and  updates  reference  information. 

EFFECTIVE  DATES:  December  2&  1989. 

Compliance:  As  indicated  in  the  body 
of  the  AD,  unless  abeady  accompUshed. 

ADDRESSES:  The  applicable  service 
information  notices  may  be  ot)tained 
from  MDHC  Technical  Publications, 
Building  543/D214,  McDonnell  Douglas 
Helicopter  Company.  5000  E.  McDowell 
Road.  Mesa,  Arizona  85205-9797; 
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telephone  (602)  691-6434,  or  may  be 
examined  in  the  Regional  Rules  Docket. 
FOR  FUflTHER  INFORMATION  CONTACT 

Mr.  Sol  Davis,  Aerospace  Engineer, 
Airframe  Branch,  ANM-123L,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  E.  Spring 
Street,  Long  Beach,  California  9C806- 
2425;  telephone  (213)  988-5233. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  AD  88-17-09, 
Amendment  39-5964  (53  FR  30023; 
August  10, 1988),  was  published  in  the 
Federal  Register  on  July  31. 1989  (54  FR 
31532). 

This  AD  currently  requires  a  preflight 
check  of  the  tail  rotor  transmission 
installation  for  security  in  accordance 
with  MDHC  Service  Information  Notices 
on  MDHC  Model  389D,  E,  F.  and  FF 
helicopters.  After  issuing  Amendment 
39-5964,  the  FAA  determined  that:  (1) 
Performing  the  preflight  check  of  the  tail 
rotor  transmission  installation  and 
recording  the  entry  as  required  by  S  43.9 
prior  to  each  flight,  has  placed  an 
unnecessary  burden  on  the  pilot;  (2) 
properly  torqued  studs  are  highly 
unlikely  to  loosen  signiHcantly  in  such 
short  periods  of  time;  and  (3)  less 
frequent  checks  are  warranted  without 
affecting  the  level  of  safety.  Therefore, 
the  FAA  is  amending  Amendment  39- 
5964  by  reducing  the  frequency  of  the 
checks  to  intervals  of  25  hours'  time  in 
service  on  MDHC  Model  369D,  E,  F,  FF 
helicopters. 

It  was  also  proposed  to  update  the 
address  given  in  the  incorporation  by 
reference  paragraph.  The  incorporation 
by  reference  of  MDHC  Service 
Information  Notice  (SIN)  DN-151/EN- 
39/FN-28,  dated  October  10. 1987,  was 
previously  approved  by  the  Director  of 
the  Federal  Register  as  of  August  10, 
1988  (53  FR  30023). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received.  Accordingly, 
the  proposal  is  adopted  without  change. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  relieving  in  nature  and 
imposes  no  additional  burden  on  any 
person.  Therefore,  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 


Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g}  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-5964  (53  FR 
30023;  August  10, 1988).  AD  88-17-09.  by 
revising  paragraphs  (a)(2)  and  (b)(2); 
and  by  revising  the  address  of  MDHC  in 
the  incorporation  by  reference 
paragraph  that  follows  paragraph  (d). 

McDonnell  Douglas  Helicopter  Company 
(MDHC)  (Hughes  Helicopters,  Inc.): 
Applies  to  Model  3690.  E,  F,  and  FF 
helicopters,  certificated  in  any  category, 
which  have  tail  rotor  transmission/tail 
boom  extension  mounting  studs.  Part 
Number  (P/N)  MS51992A803-13  or  -14, 
installed. 

(Docket  No.  8&-ASW-24) 
Compliance  is  required  as  indicated,  unless 

already  accomplished. 

(a)  •  *  • 

(2)  Within  the  next  25  hours'  time  in  service 
after  the  effective  date  of  this  amended  AD, 
and  at  intervals  not  to  exceed  25  hours'  time 
in  service  from  the  last  check,  conduct  a 
check  for  security  in  accordance  with  MDHC 
SIN  DN-151/EN-39/FN-28,  Part  U,  paragraph 
a,  dated  October  10, 1987.  The  checks 
required  by  this  paragraph  may  be  performed 
by  the  pilot  and  must  be  recorded  in 
accordance  with  FAR  $  43.9. 
*         •         •         *         * 

(b)  •  •  * 

(2)  Within  the  next  25  hours'  time  in  service 
after  the  effective  date  of  this  amended  AD, 
and  at  intervals  not  to  exceed  25  hours'  time 
in  service  from  the  last  check,  conduct  a 
check  of  the  tail  boom  extension  installation 
for  security  in  accordance  with  MDHC  SIN 
DN-151/EN-39/FN-28,  Part  U,  paragraph  a, 
dated  October  10, 1987.  The  checks  required 


by  this  paragraph  may  be  performed  by  the 
pilot  and  must  be  recorded  in  accordance 
with  FAR  S  43.9. 

*         *         •         •         * 

These  inspection  and  check 
procedures  shall  be  done  in  accordance 
with  MDHC  Mandatory  SIN  DN-151/ 
EN-39/FN-28,  dated  October  10. 1987. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  fi-om  MDHC  Technical 
Publications,  Building  543/D214, 
McDonnell  Douglas  Helicopter 
Company,  5000  E.  McDowell  Road, 
Mesa,  Arizona  65205-9797,  telephone 
(602)  891-6484.  A  copy  may  also  be 
inspected  at  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Room  158,  Building  3B,  Fort  Worth, 
Texas,  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW..  Room  8401. 
Washington,  DC. 

This  amendment  becomes  effective 
December  26, 1989. 

This  amendment  amends  Amendment 
39-5964  (53  FR  30023;  August  10, 1988), 
AD  88-17-09. 

Issued  in  Fort  Worth,  Texas,  on  November 
14, 1989. 

James  D.  Erickson, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  89-27548  Filed  11-22-89;  8:45  am) 
BHJJNG  COW  4910-13-M 


14  CFR  Part  39 

[Docket  No.  87-ASW-17;  Amendment  39- 
6399] 

Airworthiness  Directives;  Beil 
Helicopter  Textron,  Inc.,  Model  222 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  pubhshes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
laiown  U.S.  owners  and  operators  of 
certain  BHTI  Model  222  helicopters  by 
individual  letters.  The  AD  requires 
inspection  and  replacement  (if 
necessary)  of  the  main  rotor  spline 
plate,  drive  hub,  and  associated  nuts 
and  washers.  The  AD  was  necessary  to 
prevent  helicopters  from  flying  with 
cracked  drive  hub  studs  which  could  fail 
and  result  in  loss  of  flight  control. 
effective  dates:  December  22, 1989,  as 
to  all  persons  except  those  persons  to 
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whom  it  was  made  immediately 
effective  by  Priority  Letter  AD's  87-09- 
02,  issued  April  24, 1987,  and  87-09- 
02R1.  issued  April  28, 1987,  which 
contained  this  amendment. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  Applicable  AD  related 
material  may  be  examined  at  the 
Regional  Rules  Docket,  Office  of  the 
Assistant  Chief  Counsel,  FAA,  4400  Blue 
Mound  Road,  room  158,  Bldg.  3B,  Fort 
Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  B.  Roach,  Rotorcraft 
Directorate,  Rotorcraft  Certification 
Office.  ASW-170.  FAA.  Southwest 
Region,  Forth  Worth.  Texas  76193-0170, 
telephone  (817)  624-5179. 
SUPPI.EMENTARY  INFORMA'HON:  On  April 
24. 1987,  Priority  Letter  AD  87-09-02  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owners  and 
operators  of  certain  BHTI  Model  222 
helicopters.  The  AD  required  inspection 
and  replacement  (if  necessary)  of  the 
main  rotor  spline  plate,  drive  hub,  and 
associated  nuts  and  washers.  The  AD 
was  subsequently  amended  by  Priority 
Letter  AD  87-09-02R1,  issue  date  April 
28. 1987.  which  reduced  the  nut  torque 
specification  from  100  inch-pounds  to  50 
inch-pounds.  The  AD  was  prompted  by 
a  report  of  failure  of  the  lower  six  studs 
of  the  main  rotor  swashplate  drive  hub. 
AD  action  was  necessary  to  prevent 
helicopters  from  flying  with  cracked 
drive  hub  studs  which  could  fail.  This 
failure  would  result  in  loss  of  flight 
control  and  subsequent  loss  of  the 
helicopter. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  April  24, 1987, 
and  April  28. 1987,  to  all  known  U.S. 
owners  and  operators  of  certain  BHTI 
Model  222  helicopters.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  §  39.13  of  part  39  of  the 
Federal  Aviation  Regulations  to  make  it 
effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Regional  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  and  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
)anuary  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Bell  Helicopter  Textron,  Inc.  (BHTI):  Applies 
to  all  BHTI  Model  222  helicopters, 
certificated  in  any  category,  with  drive 
hub  assembly,  part  number  (P/N)  222- 
010-417-009,  installed. 
Compliance  with  paragraphs  (a)  and  (b)  is 

required  immediately  upon  receipt  of  this  AD, 

unless  already  accomplished. 
To  prevent  possible  failure  of  the  drive  hub 

studs  which  could  result  in  loss  of  flight 

control  and  subsequent  loss  of  the  helicopter, 

accomplish  the  following: 

(a)  Remove  nuts  and  washers  from  the 
studs  which  attach  spline  plate.  P/N  222-310- 
418-105/-107,  to  the  drive  hub  assembly,  P/N 
222-010-417-009. 

(b)  Visually  inspect  washers.  P/N  AN960- 
416,  and  mating  surface  on  the  spline  plate, 
P/N  222-31 0-418-105/-107.  for  any  signs  of 
fretting,  cracking,  or  wear. 

(1)  If  any  fretting  or  wear  is  found,  replace 
spline  plate,  P/N  222-310-418-105/-107,  and 
drive  hub  assembly,  P/N  222-010-417-009. 

(2)  If  no  fretting  or  wear  Is  found,  install 
new  nuts.  P/N  MS21042L4,  and  washers,  P/N 
AN960-416,  and  torque  nuts  to  100  inch- 
pounds  plus  friction  (tare)  torque. 


(c)  After  completing  the  requirements  of 
paragraphs  (a)  and  (b)  and  at  intervals  not  to 
exceed  50  hours'  time  in  service  thereafter 
apply  SO  inch-pounds  of  torque  to  the  spline 
plate,  P/N  222-31O-418-105/-107,  retaining 
nuts. 

(1)  If  the  nuts  do  not  move,  the  nut  torque  is 
sufficient. 

(2)  If  one  or  more  nuts  move  prior  to 
reaching  50  inch-pounds,  replace  spline  plate, 
P/N  222-310-418-105/-107.  and  drive  hub 
assembly,  P/N  222-010-417-009. 
(Maintenance  manual  222r-MM-l.  section  65- 
20-00,  paragraphs  65-33  and  65-35  applies  to 
this.) 

(d)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  equivalent  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Rotorcraft  Certirication  Office.  Rotorcraft 
Directorate,  Aircraft  Certification  Service, 
FAA,  Southwest  Region,  Forth  Worth.  Texas. 

(e)  In  accordance  with  FAR  §§  21 197  and 
21 199,  flight  is  permitted  to  a  base  where 
inspections  required  by  this  AD  may  be 
accomplished. 

This  amendment  becomes  effective 
December  22, 1989,  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by  Priority 
Letter  AD's  87-09-02,  issued  April  24. 
1987.  and  87-09-02R1,  issued  April  28, 
1987,  which  contained  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  November 
13, 1989. 
James  D.  Erickson, 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  89-27546  Filed  11-22-89;  8:45  am] 

BILLINO  COOe  4S10-13-M 


Federal  Aviation  Admlnstration 

14  CFR  Part  71 

[Airspace  Docket  No.  89-ANE-Ol] 

Amendnient  to  Control  Zone,  Let>anon, 
NH 

agency:  Federal  Ayiation 
Administration  (FAA).  DOT. 

action;  Final  rule. ; 

summary:  This  Amendment  changes  the 
description  of  the  Lebanon  New 
Hampshire  Control  Zone  so  as  to 
provide  protected  airspace  for 
instrument  flight  rules  aircraft  executing 
a  new  Instrument  Flight  Rules  (IFR) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  18  at 
Lebanon  Municipal  Airport.  Lebanon, 
New  Hampshire. 

EFFECTIVE  DATE:  0901  u.tc.  December 
26, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Charles  M.  Taylor.  Systems 
Management  Branch.  ANE-530.  Federal 


4Boat 
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Aviation  Admimstration,  Borlington, 
MA  01803;  Telephone:  (617)  270-2428. 
SUPPLEMOfTAIIY  INTOintATION: 

Hifltory 

On  July  17, 1989,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71]  to  amend 
the  description  of  the  Lebanon,  New 
Hampshire  Control  Zone  (54  PR  29907) 
so  as  to  provide  protected  airspace  for 
Instrument  Flight  Rules  (IFR)  aircraft 
executing  a  new  Instrument  Landing 
System  (ILS)  Standard  Instrument 
Approach  Procedure  (SlAP)  to  Runway 
18  at  Lebanon,  Municipal  Airport 
Lebanon,  New  Hampshire.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  commenrs  objecting  to  the 
proposal  were  received.  This 
amendment  is  the  same  as  that 
proposed  in  the  Notice.  Section  71.171  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6E  dated  January  3, 
1989. 

The  Rule 

This  amendment  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  changes  the  description  of  the 
Lebanon,  New  Hampshire  Control  Zone 
so  as  to  provide  protected  airspace  for 
Instrument  Flight  Rule  aircraft  executing 
a  new  Instrument  Landing  System  (ILS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  1«  at  the 
Lebanon  Municipal  Airport  Lebanon, 
New  Hampshire. 

The  FAA  has  determined  that  this 
regiilation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regoiation,  (IJ  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimaL 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Criteria  of 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFK  Port  71 

Aviation  safety.  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  porsuaitt  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 


71  of  the  Federal  Aviation  Regulations 
(14  cm  part  71)  as  foUowK 

PART  71— DESIQIUTKMI  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  anthority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  46  U.S.C  1348(a).  1354(a).  IfilQ; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  IZ 1983);  14 
CFR  11.89. 

S  71.171    [AiiMndcd] 

2.  Section  71.171  is  amended  as 
follows: 

Lebanon,  NH    ptevited] 

Within  a  S-mile  radius  of  the  center. 
(Latitude  43  3r35"N,  Longitude  72  18'ir'W.). 
of  the  Lebanon  Municipal  Airport,  Lebanon. 
NH;  within  4  miles  each  side  of  the  DV  OM 
351  (True)  bearing  extending  from  the  5  miles 
radius  zone  to  9.5  miles  northeast  of  the  DV 
OM.  Witliin  3  miles  each  side  of  the  Hanover 
HDB  231  and  051  bearings,  estending  from  the 
S-mile  radius  zone  8.5  miles  northeast  of  the 
NDB;  within  2  miles  either  side  of  the 
centerline  of  Runway  18  extended  5.5  miles 
from  the  end  of  the  nmwajr;  within  2  miles 
either  side  of  the  White  River  NDB  060 
bearing  extending  from  the  5  mile  radius  zone 
to  7.5  miles  from  the  end  of  Runway  07. 

Issued  in  Burlingtoa  Massachnsetts  on 
November  15. 1989. 

fames  I.  Lucas, 

Manager.  Air  Traffic  Brvishm. 

[FR  Doc  89-27549  Filed  11-22-89:  8:45  am] 

BILUNG  OOOe  491»-1>-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1214 

Spac«  TranaporMfcxi  System 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

•UMMAMY:  NASA  is  amending  14  CFR 
part  1214  by  revising  subpart  1214.3, 
"Payload  Specialists  for  Space 
Transportation  System  (STSj  Missions." 
This  revision  redefines  the  title  of  the 
subpart  and  the  payload  specialist 
responsibilities,  and  sets  forth  NASA's 
policy  on  and  process  for  the 
determination  of  need,  selection,  and 
utilization  of  payload  specialists  and 
additional  mission  speciaHsts  to  be 
assigned  to  a  Space  Tran^wrtation 
System  (STS)  fhght  in  addition  to  the 
standard  NASA  flight  crew.  The  eflect 
of  this  amendment  is  to  i«8trict  STS 
flight  opportunities  for  other  than 
professional  NASA  astronauts  to  only 


those  situations  where  the  presence  of 
such  personnel  clearly  contributes  to  the 
operational  and  scientific  obiectrves  of 
the  particular  mission  and  flight. 

EFFECTIVE  DATE:  November  24, 1989. 

ADDRESS:  Director,  Transportation 
Services,  Code  MC  NASA 
Headquarters,  Washington,  DC  20546. 

FOR  FURTMBI  nUPDfNiATKM  CONTACT: 

Robert  L  Tucker.  202/453-2347. 

SUPPLEMENTARY  INFORMATION:  On 

March  10, 1978,  NASA  published  its 
final  rule.  14  CFR  part  1214  subpart 
1214.3,  "Payload  Specialists  for  NASA 
or  NASA-Related  Payloads,"  in  the 
Federal  Register  (43  FR  9790).  This 
amendment  revises  that  regulation  by 
redefining  "payload  specialist"  and 
NASA's  policy  and  procedures  for 
selection  and  utilization  of  payload  and 
other  mission  specialists  on  a  Space 
Transportation  System  (STS)  mission. 
This  does  not  apply  to  the  standard 
NASA  STS  flight  crew,  nor  will  it  govern 
the  crews  of  the  Space  Station  Freedom, 
the  composition  and  selection  of  which 
will  be  die  sidiject  of  a  separate 
regulation. 

The  notice  and  public  procedures  of  5 
U.S.C.  553  were  not  followed  since  the 
policy  and  procedures  are  determined  to 
be  exempt  under  5  U.S.C.  553(a)(2)  as  a 
"a  matter  relating  to  agency 
management  or  personnel  or  to  public 
property,  loans,  grants,  benefits,  or 
contracts." 

This  regulation  does  not  constitute  a 
major  rule  for  the  purpose  of  Executive 
Order  12291;  and  it  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibiiay  Act  5  U.S.C.  601-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 

List  of  Subjects  in  14  CFR  Part  1214 

Government  employees,  Government 
procurement.  Security  measures,  Space 
Transportation  System,  Payload 
specialist.  Mission.  Mission  specialist. 
NASA-related  payload. 

For  reasons  set  forth  in  the  Preamble, 
14  CFR  part  1214  is  amended  as  follows: 

PART  14— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  1214  continues  to  read  as  follows: 

Authority:  Sec.  203.  Pub.  L  85-56a  72  Stat 
429,  as  amended  (42  U.SjC.  2473);  sec.  2m(b), 
Pub.  L  87-624.  76  Stat  421  (47  U.S.C.  721(b)). 
unless  otherwise  noted. 

2.  Subpart  1214.3  is  revised  to  read  as 
follows: 
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Subpart  1214.3— Payload  Specialists  for 
Space  Transportation  System  (STS) 
Missions 
Sec 

1214.300  Scope. 

1213.301  Definitions. 

1214.302  Background. 

1214.303  Policy. 

1214.304  Process. 

1214.305  Payload  specialist  responsibilities. 

1214.306  Payload  specialist  relationship 
with  sponsoring  institutions. 

Subpart  1214.3 — Payload  Specialists 
for  Space  Transportation  System 
(STS)  Missions 

§1214.300   Scope. 

(a)  This  revision  of  subpart  1214.3 
redefines  the  title  of  payload  specialist 
and  sets  forth  NASA's  policy  on  and 
process  for  the  determination  of  need, 
selection,  and  utilization  of  payload 
specialists  and  additional  mission 
speciaUsts  to  be  assigned  to  a  Space 
Transportation  System  (STS)  flight  in 
addition  to  the  standard  NASA  fUght 
crew. 

(b)  This  subpart  does  not  apply  to  the 
selection  of  crew  for  the  Space  Station 
Freedom.  It  is  recognized  that  the  Space 
Station  has  unique  requirements 
regarding  its -crew  and  that  a  separate, 
specifically  tailored  policy  will  need  to 
be  developed  in  the  future. 

§  1214.301    Definition*. 

(a)  Payload  specialists.  Individuals 
other  than  NASA  astronauts 
(commanders,  pilots,  and  mission 
specialists),  whose  presence  is  required 
on  board  the  Space  Shuttle  to  perform 
specialized  functions  with  respect  to 
operation  of  one  or  more  payloads  or 
ether  essential  mission  activities. 

(b)  NASA  or  NASA-related  payload. 
A  specific  complement  of  instruments, 
space  equipment,  and  support  hardware, 
developed  by  a  NASA  Program  Office  or 
by  another  party  with  which  NASA  has 
a  shared  interest,  and  carried  into  space 
to  accompUsh  a  mission  or  discrete 
activity  in  space. 

(c)  Mission.  The  performance  of  a 
coherent  set  of  investigations  or 
operations  in  space  to  achieve  program 
goals.  A  single  mission  might  require 
more  than  one  flight  or  more  than  one 

-mission  might  be  accompUshed  on  a 
single  flight. 

(d)  Mission  manager.  The  official 
responsible  for  the  implementation  of 
the  payload  portion  of  an  STS  flight(s). 

(e)  Mission  specialist.  A  career  NASA 
astronaut  trained  and  skilled  in  the 
operation  of  STS  systems  related  to 
payload  operations  and  thoroughly 
familiar  with  the  operational 
requirements  and  objectives  of  the 
payloads  with  which  the  mission 
specialist  will  fly.  The  mission 


specialist,  when  designated  for  a  flight 
will  participate  in  the  planning  of  the 
mission  and  will  be  responsible  for  the 
coordination  of  overall  payload/STS 
interaction.  The  mission  speciahst  will 
direct  the  allocation  of  STS  and  crew 
resources  to  the  accomplishment  of  the 
combined  payload  objectives  during  the 
payload  operations  phase  of  the  flight  in 
accordance  with  the  approved  flight 
plan. 

(f)  Investigator  Working  Group 
(IWG).  A  group  composed  of  the 
Principal  Investigators,  or  their 
representatives,  whose  primary  purpose 
is  facilitating  or  coordinating  the 
development  and  execution  of  the 
operational  plans  of  an  approved  NASA 
program  or  reporting  the  progress 
thereof. 

(g)  Payload  sponsor.  For  NASA  and 
NASA-related  payloads  the  payload 
sponsor  is  the  Associate  Administrator 
of  the  sponsoring  Program  Office  whose 
responsibilities  are  most  closely  related 
to  the  particular  scientific  or  engineering 
discipline  associated  with  a  payload. 
For  all  other  payloads.  the  payload 
sponsor  is  identified  by  the  Associate 
Administrator  who  contracts  with  the 
agency  or  organization,  whether  foreign 
or  domestic,  private-sector  or 
governmental,  to  fly  a  payload  on  the 
STS. 

(h)  Unique  requirements.  The  need  for 
a  highly  specialized  or  imusual  technical 
or  professional  background  or  the  need 
for  instrument  operations  requiring  a 
highly  specialized  or  unusual 
background  that  is  not  likely  to  be  found 
in  the  group  of  mission  specialists  or 
caimot  be  attained  in  a  reasonable 
training  period. 

91214.302    Badcground. 

(a)  The  Space  Transportation  System 
(STS)  has  been  developed  to  expand  the 
Nation's  capabilities  to  utilize  the 
unique  environment  of  space.  It  provides 
opportunity  for  individuals  other  than 
career  astronauts  to  participate  as 
onboard  members  of  the  flight  crew 
under  specified  conditions.  The  purpose 
of  such  participation  by  these 
individuals  is  to  ensure  the  achievement 
of  the  payload  or  mission-related 
objectives. 

(b)  The  STS  will  provide  these 
additional  crew  members  with  a 
habitable  woiidng  environment  and 
support  services  in  such  a  way  as  to 
require  a  minimum  of  dedicated  space 
flight  training,  allowing  them  to 
concentrate  their  efforts  on  the 
accomplishment  of  their  scientific, 
technical,  or  mission  objectives. 


91214.303    PoHcy. 

(a)  General.  (1)  The  Challenger 
accident  marked  a  major  change  in  the 
U.S.  outlook  and  policies  with  respect  to 
the  flight  of  other  than  NASA 
astronauts.  NASA  and  Interested 
external  parties,  domestic  and 
international,  must  re-examine  previous 
understandings,  expectations,  and 
commitments  regarding  flight 
opportunities  in  light  of  the  new  policies 
now  being  enunciated. 

(2)  NASA  policies  and  their 
implementation  recognize  that: 

(i)  Every  flight  of  the  Shuttle  involves 
risks; 

(ii)  Flight  opportunities  will  now 
generally  be  limited  to  professional 
NASA  astronauts  and  payload 
specialists  essential  for  mission 
requirements;  and 

(iii)  Top  priority  must  be  given  to: 

(A)  Establishing,  proving,  and 
maintaining  the  rehabiUty  and  safety  of 
the  Shuttle  system; 

(B)  Timely  and  efficient  reduction  of 
the  backlog  of  high  priority  scientific 
and  national  security  missions;  and 
maximum  utilization  of  the  Shuttle 
capacity  for  primary  and  secondary 
payloads  that  require  transportation  to 
or  from  orbit  by  the  Space  Shuttle. 

(3)  All  Shuttle  flights  will  be  planned 
with  a  minimum  NASA  crew  of  five 
astronauts  (commander,  pilot,  and  three 
mission  specialists).  When  payload  or 
other  mission  requirements  define  a 
need  and  operational  constraints  permit, 
the  crew  size  can  be  increased  to  a 
maximum  of  seven.  Any  such  additional 
crew  members  must  be  identified  at 
least  12  months  before  flight  and  be 
available  for  crew  integration  at  6 
months. 

(4)  NASA  pohcy  and  terminology  are 
revised  to  recognize  two  categories  of 
persons  other  tifian  NASA  astronauts, 
each  of  which  requires  separate  poUcy 
treatment.  They  are: 

(i)  "Payload  speciaUsts."  redefined  to 
refer  to  persons  other  than  NASA 
astronauts  (commanders,  pilots,  and 
mission  specialists),  whose  presence  is 
required  onboard  the  Space  Shuttle  to 
perform  specialized  functions  with 
respect  to  operation  of  one  or  more 
payloads  or  other  essential  mission 
activities. 

(ii)  "Space  flight  participants,"  defined 
to  refer  to  persons  whose  presence 
onboard  the  Space  Shuttle  is  not 
required  for  operation  of  payloads  or  for 
other  essential  mission  activities,  but  is 
determined  by  the  Administrator  of 
NASA  to  contribute  to  other  approved 
NASA  objectives  or  to  be  in  the  national 
interest 
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(b)  Payload  specialists.  Paylead 
specialists  may  be  added  to  ShuUte 
crews  when  more  than  the  minimum 
crew  size  of  five  is  needed  and  unique 
requirements  are  involved.  In  the  case  of 
foreign-sponsored  missions  and 
payloads.  the  need  and  requirements  for 
payioad  speciaUsts  will  be  negotiated 
and  mutually  agreed  between  the 
foreign  sponsors  and  NASA.  The 
selection  process  for  addibonal  crew 
members  to  meet  approved 
requirements  will  first  give 
consideration  to  qualified  NASA 
mission  specialists.  When  payload 
specialists  are  required,  they  will  be 
nominated  by  the  appropriate  NASA, 
foreign,  or  o^er  designated  payload 
sponsor.  In  the  case  of  NASA  or  NASA- 
related  payloads,  the  nominations  will 
be  based  on  the  recommendations  of  the 
appropriate  Investigator  Working  Group 
(IWG). 

(c)  Space  flight  participants.  NASA 
remains  committed  to  the  long-term  goal 
of  providing  space  flight  opportunities 
for  persons  outside  the  professional 
categories  of  NASA  astronauts  and 
payload  specialists  when  this 
contributes  to  approved  NASA 
objectives  or  is  determined  to  be  in  the 
national  interest.  However,  NASA  is 
devoting  its  attention  to  proving  the 
Shuttle  system's  c^>abiity  for  safe, 
reliable  operation  and  to  reducing  the 
bacldog  of  high  priority  missions. 
Accordis^y,  flight  opportunities  for 
space  flight  participants  are  not 
available  at  this  time.  NASA  «vill  assess 
Shuttle  operations  and  mission  and 
payload  requirements  on  an  aimual 
basis  to  determine  when  it  can  begin  to 
allocate  and  assign  space  flight 
opportunities  for  future  space  flight 
participants,  consistent  "vith  safety  and 
mission  considerations.  When  NASA 
determines  that  a  flight  opportunity  is 
available  for  a  space  flight  participant, 
first  priority  will  be  given  to  a  "teacher 
in  space,"  in  fulfillment  of  space 
education  plans. 


§1214^04    Pre 

(a)  Determining  the  nead  for 
additional  crew  members.  Tlie  payload 
sponsor  will  be  responsible  for 
recommending  the  number  of  addition 
crew  members  and  for  establishing  the 
technical  or  scientific  need,  the  selection 
criteria,  uniqueness  of  qualiiicalions,  the 
proposed  training,  and  other 
requirements  for  the  additional  crew 
members.  The  payload  sponsor's 
requirements  for  additional  crew 
members,  their  qualifications,  and  the 
proposed  duration  for  training  will  be 
reviewed  with  and  concurred  in  by  &e 
Astiuciate  Adninislratar  for  Space 
Flight. 


(b)  Selection  of  additional  crew 
members  for  NASA  and  NASA-related 
payloads.  After  the  requirement  for 
additional  crew  members  has  been 
established,  the  IWG  will  be  tasked  by 
the  payload  sponsor  to  commence  the 
selection  process.  The  IWG  review 
process  will  include  the  participation  of 
a  senior  astronaut  from  the  Flight  Crew 
Operations  Directorate  at  the  Johnson 
Space  Center  who  will  provide 
operational  and  applicant  suitability 
criteria. 

(1]  Prior  to  the  payload  sponsor's 
recommendation  for  additional  crew 
members  and  at  his/her  direction,  the 
IWG  will  have  studied  the  requirements 
of  the  selected  investigations,  the 
number,  qualifications,  training 
requirements  and  other  requirements  of 
payload  specialists,  and  backups 
necessary  to  support  the  payload 
objectives,  and  made  reconmiendations 
to  the  payload  sponsor. 

{2)  Members  of  the  mission  sfKcialist 
cadre  will  be  considered  first.  "Hie 
payload  mission  manager,  on  behalf  of 
the  IWG,  will  convey  tiw  selection 
criteria  for  the  proposed  additional  crew 
members  to  the  Chief,  Astronaut  Office. 
The  IWG,  the  mission  manager,  and  the 
Astronaut  Office  will  coordinate  the 
review  of  the  proposed  candidates  and 
the  mission  manager  wiU  forward 
recommendations  to  the  payload 
sponsor.  Recommendations  from  the 
payload  sponsor  will  be  submitted  to 
the  Associate  Administrator  lor  Space 
Flight  for  approval 

(3)  If  mission  specialists  meeting  die 
requirements  cannot  be  provided 
because  of  the  uniqueness  of 
requirements  or  impracticability  of  the 
resultant  training  obligation,  or  il 
backup  payload  specialists  are  required, 
the  IWG  may  then  soHdt  candidate 
payload  specialists  from  outside  the 
C£u«er  astronaut  corps.  The  solicitation 
will  require,  as  a  minimum,  that  a 
summary  of  professional  qualifications 
be  submitted  to  the  IWG-  In  addition,  a 
medical  history,  and  the  results  of  the 
physical  examination  described  in 
paragraph  (b)(3)(iii)  of  this  section  will 
be  required.  TTie  IWG  wiH  be 
responsible  for 

(i)  Estabhshing  professional  and 
operational  criteria  for  payload 
specialists  for  specific  payloads.  The 
criteria  will  include  wilhngness  on  the 
part  of  the  candidate  to  accept  the 
applicable  provisions  of  §  1214.306  and 
satisfactory  completion  of  a  background 
investigation  conducted  to  NASA's 
standards,  as  determined  by  the 
Director,  NASA  Security  Office. 

(ii)  Evaluating  all  candidates  using  the 
criteria  ectablisbed. 


(iiil  Determining  which  candidate 
payload  specialists,  who  meet  the 
NASA  Class  III  Space  Flight  Medical 
Selection  Standards,  are  deemed  best 
professionally  qualified.  (The 
preselection  phases  of  the  medical 
examination  will  be  conducted  at 
Johnson  Space  Center  by  certified 
examiners  approved  by  the  Director, 
Life  Sciences  Division,  NASA 
Headquarters). 

(iv)  Submitting  its  recommendations 
for  payload  specialists  through  the 
mission  manager  to  the  payload  sponsor 
who  in  turn  will  determine  final 
recommendations  which  will  be 
reviewed  with  and  concurred  in  by  the 
Associate  A(faninistrator  for  Space 
Flight. 

(4)  The  payload  sponsor  and  the 
Associate  Administrator  for  Space 
Flight  will  advise  the  Administrator  of 
the  payload  specialist  selections. 

(c)  Selection  of  additional  crew 
members  for  foreign  payloads.  TTie  need 
and  requirements  for  payload  specialists 
will  be  negotiated  and  nnitually  agreed 
to  between  the  foreign  sponsor  and 
NASA.  This  negotiating  process  will 
include  the  participation  of  a  senior 
astronaut  from  the  Flight  Crew 
Operations  Directorate  at  the  Johnson 
Space  Center  who  will  provide 
operational  and  applicant  smtabihty 
criteria.  After  agreement  is  reached,  the 
payload  sponsor  will  initiate  the 
selection  process.  Subject  to  the 
negotiated  agreement,  subsequent  steps 
in  the  process  will  be  similar  to  those 
described  in  S  1214.304(b)  modified  as 
follows: 

(1)  The  IWG  functions  will  be 
performed  by  a  selection  committee  or 
other  procedure  designated  by  the 
payload  ^>onsor. 
•    (2)  The  payioad  sponsor  will 
designate  an  individual  to  perform  the 
mission  manager  functions. 

(3)  The  oommittee  or  procedure  in 
paragraph  (c)(1)  of  this  section  and  the 
person  named  in  paragraph  (c)(2)  of  this 
section  will  be  estabbshed  during  the 
negotiations  between  the  foreign 
sponsor  and  NASA,  consistent  with  the 
specific  circumstances. 

(4)  The  payload  sponsor  will  also  be 
responsible  for  submission  to  NASA  by 
an  apipropriate  authority  of  written 
assurance  that  an  inquiry  has  been 
made  into  the  recommended  payload 
specialist's  background  and  suitabiUty 
on  the  basis  of  standards  similar  to 
those  applied  to  NASA  payload 
specialist  candidates  and  a  statement  by 
the  selected  candidate  asserting  a 
willingness  to  accept  the  applicable 
provisions  of  9  1Z14.306.  These  written 
assurances  must  be  received  and 


Federal  Register    '  Vf  !    '>4    Vo.  225  /  Friday.  November  24,  1989  /  Rules  and  Regulation-  *H5a9 


accepted  by  NASA  before  selection  and 
before  any  NASA  training  can  begin. 

(d)  Selection  of  additional  crew 
members  for  other  payloads.  After  the 
request  for  additional  crew  members  is 
approved,  the  payload  sponsor  will 
commence  the  sdection  process.  The 
payload  sponsor  review  process  will 
include  the  participation  of  a  senior 
astronaut  from  the  Flight  Crew 
Operations  Directorate  at  the  Johnson 
Space  Center  who  will  provide 
operational  and  applicant  suitabibty 
criteria. 

(1)  The  payload  sponsor  will  first 
consider  members  of  the  mission 
specialist  cadre.  A  representative  of  the 
payload  spMjnsor  selection  committee 
will  convey  the  selection  criteria  for  the 
proposed  payload  specialists  to  the 
Chief,  AstirfHiaut  Office,  and  coordinate 
on  the  recommendations  for  mission 
specialists  to  satisfy  the  requirements. 
The  recommendations  will  be  submitted 
to  the  Associate  Administrator  for 
Space  Flight  for  approval  who  will  then 
advise  the  Administrator  of  the 
selections. 

(2)  If  mission  specialists  meeting  the 
requirements  cannot  be  provided 
because  of  the  uniqueness  of 
qualifications  or  impracticability  of  the 
resultant  training  obligation,  the  ' 
payload  sponsor  selection  committee, 
with  conciurence  from  the  payload 
sponsor  and  the  Associate 
Administrator  for  Space  Flight,  may 
then  consider  other  candidate  payload 
specialists.  The  payload  sponsor  will  be 
responsible  for 

(i)  Estabhshing  professional  and 
operational  criteria  for  payload 
specialists  for  specific  payloads.  The 
criteria  will  include  willingness  on  the 
part  of  the  candidate  to  accept  the 
applicable  provisions  of  §  1214.306  and 
satisfactory  completion  of  a  background 
investigation  conducted  to  NASA's 
standards,  as  determined  by  the 
Director,  NASA  Security  Office. 

(ii)  Evaluating  all  candidates  using  the 
criteria  established. 

(iii)  Determining  which  candidate 
payload  specialists,  who  meet  the 
NASA  Class  III  Space  Flight  Medical 
Selection  Standards,  are  deemed  best 
professionally  qualified.  (The 
preselection  phases  of  the  medical 
examination  will  be  conducted  at  the 
Johnson  Space  Center  by  certified 
examiners  approved  by  the  Director, 
Life  Sciences  Division.  NASA 
Headquarters). 

(iv)  Submitting  its  recommendations 
for  payload  specialist  selection  to  the 
Associate  Administrator  for  Space 
Flight  for  approvaL 

(e)  Prefli^t  activities  for  additional 
crew  members.  Mission  specialists 


servnig  as  additional  crew  for  the 
payload,  once  selected,  will  be  primarily 
responsible  to  the  mission  manager  who, 
together  with  the  IWG  (or  comparable 
body  designated  by  tlie  payioad 
sponsor)  and  the  Director,  Flight  Crew 
Operations,  wiU  determine  the 
integrated  training  and  work  schedules 
as  appropriate  to  the  areas  of 
responsibilities  outlined  in  the  following 
paragraphs. 

(1)  The  IWG  for  NASA  and  NASA- 
related  payloads  or  the  Payload  Sponsor 
for  all  other  payloads  is  responsible  for 
defining  the  training  necessary  for 
payload  elements  within  its  cognizance. 
The  mission  manager  is  responsible  for 
the  total  integrated  payload  training  and 
will  assist  the  IWG  as  necessary  in 
carrying  out  the  defined  training 
activities. 

(2)  The  Director,  Flight  Crew 
Operations,  is  responsible  for 
establishing  the  training  requirements 
for  payload  speciahsts  on  Orbiter, 
Spacelab,  and  STS-provided  payload 
support  systems  as  appropriate.  In  order 
to  enhance  the  crew  integration  process, 
the  additional  crew  members  (payload 
specialists  and  additional  mission 
specialists}  will  be  based  at  the  Johnson 
Space  Center  8  months  prior  to  flight, 
unless  otherwise  agreed  between  the 
payload  sponsor  and  the  Director,  Flight 
Crew  Operations,  Johnson  Space  Center. 

(3)  The  payload  specialists  must  be 
certified  for  flight  by  the  Director,  FKght 
Crew  Operations,  upon  satisfactory 
completion  of  all  required  training  and 
demonstrated  performance  of  assigned 
tasks.  Certification  of  the  payload 
specialist's  readiness  for  flight  will  be 
made  to  the  payload  mission  manager 
and  will  include  an  assessment  by  the 
crew  commander  of  the  payload 
speciahst's  suitability  for  space  flight. 

(4)  The  mission  manager  is 
responsible  for  verifying  to  the  payload 
sponsor  that  ail  crew  members  are 
properly  trained  for  in-flight  payload 
operations. 

(i)  The  medical  program  for  payload 
specialists  will  be  continued  during  the 
preflight  period  in  accordance  with  the 
NASA  Class  HI  Space  Flight  Medical 
Selection  Standards. 

(ii)  If,  during  the  preflight  period,  the 
number  of  additional  crew  members  is 
reduced  to  fewer  than  that  agreed  to,  or 
an  additional  crew  member  does  not 
meet  the  certification  requirements,  the 
necessary  reprocessing  may  be  initiated 
to  provide  replacements  consistent  with 
the  above  described  selection  process 
and  the  STS  training  requirements. 

(f)  Designation  of  primary  and  backup 
payload  specialists  (when  required).  At 
an  appropriate  time  designated  by  the 
mission  manager  (not  later  than  9 


months  prior  to  flight),  the  IWG  for 
NASA  and  NASA-related  payloads  or 
payload  sponsor  for  all  other  payloads 
will  recommend  which  payload 
specialists  should  be  desi^iated  as 
prime  and  which  as  backup.  However, 
in  cases  where  mission  specialists  have 
been  selected  for  the  payload  specialist 
position(s).  they  will  be  considered  as 
primary  at  the  time  of  selection.  The 
recommendations  will  be  forwarded  by 
the  mission  manager  to  the  Program 
Office  which  will  review  the 
recommendations  and  forward  them  to 
the  Associate  Administrator  for  Space 
Flight  for  concurrence.  The  payload 
sponsor  and  the  Associate 
Administrator  ias  Space  Flight  will 
advise  the  Administastor  of  the 
selections. 

(g)  Effective  date.  The  described 
selection  process  will  apply  to  ail  STS 
missions  for  which  selections  have  not 
been  approved  prior  to  December  31, 
1988. 

91214.309    Paytoad  spMlalial 
responsiblNties. 

(a)  Relationship  with  flight  crew.  The 
crew  commander  has  overall 
responsibility  for  crew  integration  and 
the  safe  and  successful  conduct  of  the 
mission.  With  respect  to  crew  and 
vehicle  safety,  the  commander  has 
ultimate  responsibility  and  authority  for 
all  assigned  crew  duties.  The  payload 
specialist  is  responsible  to  the  authority 
of  the  commander  and  operates  in 
compliance  with  mission  rules  and 
Payload  Operation  Control  Center 
directives.  Payload  specialists  are 
expected  to  operate  as  an  integral  part 
of  the  crew  and  will  participate  in  crew 
activities  as  specified  by  the  crew 
commander. 

(b)  Operation  of  payload  elements. 
The  payload  specialist  will  be 
responsible  for  the  operation  of  the 
assigned  payload  elements.  Onboard 
decisions  concerning  assigned  payload 
operations  wiD  be  made  by  the  payload 
specialist.  A  payload  specialist  may  be 
designated  to  resolve  conflicts  between 
the  payload  elements  and  approve  such 
deviation  from  the  flight  plan  as  may 
arise  from  equipment  failures  or  STS 
factors.  In  the  instance  of  STS  factors, 
the  mission  specialist  will  present  the 
available  options  for  the  payload- 
related  decisions  by  the  payload 
speciaUsL 

(c)  Operation  of  STS  equipment.  The 
payload  specialist  will  be  responsible 
for  knowing  how  to  operate  certain 
Obiter  systems,  such  as  hatches,  food, 
and  hygiene  systems,  and  for 
proficiency  in  those  normal  and 
emergency  procedures  which  are 
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required  for  safe  crew  operations, 
including  emergency  egress  and  bail  out. 
The  responsibility  for  on-orbit 
management  of  Orbiter  systems  and 
attached  payload  support  systems  and 
for  extravehicular  activity  and  payload 
manipulation  with  the  Remote 
Manipulator  System  will  rest  with  the 
NASA  flight  crew.  The  NASA  flight 
crew  will  operate  Orbiter  systems  and 
standard  payload  support  systems,  such 
as  Spacelab  and  Internal  Upper  Stage 
systems.  With  approval  of  the 
commander,  payload  specialists  may 
operate  payload  support  systems  which 
have  an  extensive  interface  with  the 
payload. 

§1214.306    Payload  specialist  relationship 
witti  sponsoring  institutions. 

Specialists  who  are  not  U.S. 
Government  employees  must  enter  into 
a  contractual  or  other  arrangement 
establishing  an  obligatory  relationship 
with  an  institution  participating  in  the 
payload  as  designated  by  the  payload 
sponsor  prior  to  selection  and  before 
entering  into  training  at  a  NASA 
installation  or  NASA-designated 
location.  Payload  specialists  who  are 
not  otherwise  U.S.  Government 
employees  will  not  become  U.S. 
Government  employees  by  virtue  of 
being  selected  as  a  payload  specialist. 
Except  as  specified  in  the  following 
paragraphs  of  this  section,  NASA  will 
not  enter  into  any  direct  contractual  or 
other  arrangement  with  individual 
payload  speciahsts.  Any  exception  must 
be  approved  by  the  NASA 
Administrator. 

(a)  Payload  specialists  who  are  not 
citizens  of  the  United  States  will  be 
required  to  enter  into  an  agreement  with 
NASA  in  which  they  agree  to  accept  and 
be  governed  by  specified  standards  of 
conduct.  Any  such  agreement  will  be 
signed  on  behalf  of  NASA  by  the  NASA 
General  Counsel  or  designee. 

(b)  Payload  specialists  who  are 
citizens  of  the  United  States  and  who 
are  not  employees  of  the  U.S. 
Government,  will  be  required  to  enter 
into  an  agreement  with  NASA  in  which 
they  agree  to  accept  and  be  governed  by 
specified  standards  of  conduct.  Any 
such  agreement  will  be  signed  on  behalf 
of  NASA  by  the  NASA  General  Counsel 
or  designee. 

(c)  Payload  specialists  who  are 
employed  by  a  branch,  department,  or 
agency  of  the  U.S.  Government  other 
than  NASA  may  (pursuant  to  the 
exercise  of  judgment  by  the  NASA 
General  Counsel)  be  required  to  enter 
into  an  agreement  with  NASA  to  accept 
and  be  governed  by  specified  standards 
of  conduct.  Any  such  agreement  will  be 


signed  on  behalf  of  NASA  by  the  NASA 

General  Counsel  or  designee. 

Richard  H.  Tnily. 

Administrator. 

[FR  Doc.  89-27545  Filed  11-22-89;  8:45  am] 

BIUJNO  COOE  7S1»41-«I 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRPart11 
[Oocl(St  No.  RMe6-2-000] 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fee 
Schedule  for  Annual  Cliarges  for  the 
Use  of  Government  Lands 

Issued:  November  17, 1989. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  update  of  Federal 

land  use  fees. 

summary:  On  May  a,  1987,  the 
Commission  issued  its  Hnal  rule 
amending  Part  11  of  its  regulations 
{Order  No.  469,  52  FR  18201  (May  14. 
1987)).  The  final  rule  revised  the  billing 
procedures  for  annual  charges  for 
administering  part  I  of  the  Federal 
Power  Act,  the  billing  procedures  for 
charges  for  Federal  dam  and  land  use, 
and  the  methodology  for  assessing 
Federal  land  use  charges. 

In  accordance  with  S  11.2(b)  (18  CFR 
11.2(b)  (1989))  of  the  Commission's 
regulations,  the  Commission  by  its 
designee,  the  Executive  Director,  is 
updating  its  schedule  of  fees  for  the  use 
of  government  lands.  The  yearly  update 
is  determined  by  adopting  the  most 
recent  schedule  of  fees  for  the  use  of 
linear  rights-of-way  prepared  by  the 
United  States  Forest  Service.  Since  the 
next  fiscal  year  will  cover  the  period 
from  October  1, 1989  through  September 
30, 1990,  the  fees  in  this  notice  are 
effective  as  of  October  1, 1989.  The  fees 
will  apply  to  fiscal  year  1990  annual 
charges  for  the  use  of  government  lands. 
EFFECTIVE  DATE:  October  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olive  Wallace,  Chief,  Management 
System  Branch,  Office  of  the  Controller, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20428.  (202)  357-9282. 
SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  at  the 


Commission's  Headquarters.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426. 

The  Cotnmission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communciations 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  order  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  at  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426. 
Kenneth  F.  Plumb, 
Executive  Director. 

List  of  Subjects  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

PART  11— [AMENDED] 

Accordingly,  the  Commission, 
effective  October  1, 1989,  amends  part 
11  of  chapter  I,  title  18  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act.  16  U.S.C. 
791a-825r  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0. 12009.  3  CFR  1978  Comp..  p.  142. 

2.  In  part  11,  Schedule  A  is  revised  to 
read  as  follows: 

Fee  Schedules  fo«  Linear  Rights-of-Way  Rental 
Rate  Year 


Stat*  and  County 


Alabama:  All  counties __._ 

A/lcansaa:  All  counties „ 

Aiizona: 

Apache,  CocNae,  Gila.  Graham.  La  Paz. 
Mohave.  Navajo.  Pima.  Yavapai,  Yuma.  Co- 
coomo  North  o(  Colorado  River 

Coconino  South  o*  Colorado  River,  Greentea. 

Mancopa.  Pmal.  Santa  Cna 

Cakfomia: 

knpaiial,  kiyo.  Lassen.  Modoc.  Rivaraide,  San 
Bernardino «. 

SisWyou 

Alameda.  Alpine,  Amador.  Butte,  Calaveras, 
Cdusa.  Contra  Costa.  Del  Norte.  Q  Dorado. 
Fresno,  Glenn.  HumboML  Kem.  Kings,  Lake, 
Madera.  Manposa.  Mendoom.  Merced. 
Mono,  Napa.  Nevada,  Placer,  Plumas,  Sac- 
ramento, San  Benito.  San  Joaqun.  Sanala 
Ctara.  Shasta.  Sierra.  Solano,  Sonoma. 
Stanlslau*,  Sutter.  Tehama.  Trinily.  Tulare. 
Tuolumne,  Yolo,  Yuba 

Los  Angeles.  Marn.  MonMray.  Orange.  San 
Diego,  San  Francaco,  San  Luia  OUspc  San 
Mateo,  Santa  Bartiara,  Santa  Cna.  Venkn_. 


Feeper- 


S19.84 
S14.88 


$4.96 
$19.84 


t».91 
S14.M 


tUM 
S29.7e 
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Fee  ScHaxiuft  for  Lmear  RMKrs-oMWAv  Rehttal 
Rate  Yeam— Cei«nuwt 


Slate  and  County 


Cokvada: 
Adams,  Arapahoe,  Bent,  Cheysnna,  Cfmilay, 
Eliart.    El    Pasa    Huortano.    Kiowa.    M 
Caraon.  Uicaln,  Logaiv  MoHat.  t^nntaaiia, 
Morgan.     Pueblo.     Sedgwick.    Wi 

Weld,  Vun*.— _ _ 

Baca,  Dolofaa.  Oartald.  Laa  Anmaa, 
Montrose.    Otero,    Proiwars,    Rio    Blanco^ 

Routt  San  Mlguat- 

Aiamceo.  Arenutea.  BcuUar.  ChMM  Ctaar 
Creek.  Conejos,  CoatHla.  Oirtai.  OSMai. 
Delta.  Douglas.  Eagle.  Fratnonl  QIMn. 
Grand.  Gunrtson.  HtaadMa^  jMftaan,  JaBV- 
son.  Lake.  U  Plata.  Itmmm.  tttmU.  Oiny. 
Park.  Pitkin.   Rio  Granils.  Saguaetia,  San 

Juan,  SuTTCMl,  Tatar 

Connecacut:  Al  eouniea 

Florida: 
Baker,  Bay,  Bradterd.  Calhoun.  Oay,  Cotl>i>- 
Otade,     Duwal,     EseanM^ 


Gadsen,  QHchriat  GuM. 
Jackson,  Jeltarsoa  Lafayetls.  Leon,  Uberty, 
Madbon.  Nassau  Okaloossa,  Santa  Roaa, 
Suwannee.  Taylor.  Uniorv  Wakulla.  WaMon. 
Washington _— — ...»_-.. 


All 

Oeoi#a.  AB  ooiirtiaa 

klaho: 
Casstt.  Goodaig,  Jsroma^  Unooln.  MndoiflL 

Oneida.  Owvtiee.  Power,  Twin  FaMr 

Ada.  Adams,  Bannock,  Bear  Lake.  Benawah. 
Oki^iaiii,  Olima,  Bolaa,  Bonner,  OumievMe. 
Boundani,  Buna,  Camas.  CWyoa  Caifceu. 
Clwk,  Ctoarwalar.  Cualsr,  Eknora.  FianMln. 
Fremont,  Gem.  klaho,  Jetfersorv  Kootenai, 
Lalati,  LarMk,  Lsms  Madtaoa  Nez  Perca, 
rayaoB^  aaaaMina.  laairx  vaaay,  vvaann^ 

Ion 

Kansas: 

All  othar  countes 

Morton 


lOinoic  AI  courflas 

Indiana  All  counties 

Kentucky:  AM  oauntaa 

Louisiana:  Al  counlie*..- 

MMte:  All  coutnaa 

Michigan: 
Alger,    Baraga,   Chippawa.   Dickinson.   Delia. 
Gogebic,  Hougtiton,  kon.  Keweenaw.  Luca, 
Mackinac  MaKiuetIa,  Menoiwiea.  Ontona- 
gon, ."JtvirilmiH 

All  other  counfes 


Faapa^ 


t4JS 

$tej4 


Fee  Schedules  fcm  Unear  RUHTS-of-WAY  Rental 
Rate  VEiin— ConOnuait 


$29  7B 
$49.80 
I2a7« 


$4JS' 


MIsaiaaippt:  M  tauniaa 
Mtoaourt  Al  ccunHes....... 


Big  Hem.  BMia.  Carter,  Caacada.  Oiwaaaii, 
Custer,  DarMs,  McCone.  Meagher.  Dawson. 
Falon.  Fergus.  GarfieU,  Gladar,  GokMn 
Valay.  Ml.  Juflh  ~ 


Rkrac,  Prairta,  Richland.  Roos^mH,  Roaabud. 
SiMlMwi,  Tslon.  Toole,  Treasure,  Valley, 
WhaaMandi  Wibaux.  Yellowstone 


Beaverhead.  Broadwater.  Ca,-t)on,  Oeer  Lodge. 
Flatheed.  GeHattn.  Granite,  Jefferson,  Lake, 
Lewie  A  Clwk.  Unooln.  Madison,  Minstal. 
MissoUa.   Park    Powal.    Ravall.  Sandar*. 

saver  Bow,  Sl«watar  Sweat  Siaat 

Nebraska:  Al  ocwilas 

Nevada: 
ChurchM,    Ctahi,    Elko.    EsmeraWa.    Emka. 


Ljncolrv    Lyon, 

Nye,  Pershing.  Washoe.  White  Pne 

Carson  City,  Oouglaa.  Storey 

New  Hampshire:  Al  eountee 

New  Meiiico: 

Chaves,  Cuvi.  Da  Baca.  Dona.  Ana.  Eddy. 

Grant.  QuaiWupa.  Hardkig.  HkMgo.  Laa. 

Luna.   McKMey,  Otero,  Quay,  nopian^t 

San  Juan,  Saooao^  Tonanoa ..—.«— —»—.~. 

Rio  Antia.  Sandoual.  Union -. 

BemaMo.  Caktm,  Cfeol^  CMIir.  Uasaln.  baa 
MvmB^  IWB^  9St  Nagaai.  w^  re^ 
Taoa,  Vilaneia, 


$14.88 

UM 

$9.91 

$14.80 

$24J0 
$14.88 
$29.78 
$14.88 


$14.88 
$19.84 
$14.88 
$19.84 
$14J8 


$14.88 


$2.48 

$24.80 
$14.88 


$4J8 
S9.r 


S1ft«4 


State  and  County 


Naw  Yortc  Al  oountias 

Nor8i  CaioMna.  Al  ujuiittaa« 
North  Dakota:  Al  oountie«._ 
Otin:  Al  counties 


OkWiomaE 

Al  otiiar  counOes _ 

Beaver.  Qmamm,  Roger  MWa,  T« 

U  Flose,  McCuMn 

Oregon: 

Harney.  Lake,  Malheur __ 

Bakar,  Crook,  Oaechulat,  GMtam.  Grant.  Jaf- 
•erson,  Namattt,  Morrow.  Shermen.  Umatila. 

Ur*in.  Walowa.  Wasco,  Whealsr 

CooVi  uflTy,  Dm^Mt  JBCRMfx  JoMpMnv . 

Baimi  OadiMnaa.  CMlop.  r&miim.  Hood 
Rkiar.  Lane,  Uneem,  Una.  Marion,  MMne- 
iratfi,  PoK  TWamook.  Washmglon. 

rsnnaylvanla.  Al  counttes 

Puerto  RIooc  Al 


South  Dakota:  Butte.  Custar.  Fal  Rktai.  La» 


Al  other  ctxmtles 

SoiMi  CeruMna.  Al  oounlaa.. 

Teniiauauu  Al  cotnuas. : 

Texas: 

Culbetsoa  B  Paso.  Hudspeth 

AV  oitwr  countteS- «_ ~ _..__.« »., 

Utah: 

Beaver,  Box  Ekler,  Carbon,  Dudiesne,  Emery, 
OarMd.  Grand,  kan.  Jaub,  Kwia.  IfltotL 
San  Juaa  Tooele,  Ulnta^  Wayne 


Cactia.  Oaggett  Davia,  Morgan.  Piute.  Rich. 
Salt  Lake.  Sanpete,  Sevier.  Sunanit.  Utah. 


Virginia:  AIT  oounfiet _ 

Washington: 
Adttni,   Asobn,    DwHon,   Clwlin.   Coumblft, 
DouglM.  FranUn.  QarMd.  Grant.  Kitttaa, 
KlddMt,  Unceln.  Ofcanagafw  SpotefM^  WMa 

WaRa,  Whitm^  YaWma 

r'arry,  pmo  oroMa,  ^MvaMa. — »..».._«««.. 

Cta«am,  OarK  Cowttz.  Grays  Harbor.  Mand. 
Jefferaorv  King.  Kitsap,  Lewis,  Mason.  PacM- 
K.  Pierce,  San  Juaa  SkagH,  Skamania,  Sno- 

homlah.  ThurMm,  WMMaan.  Whatcom 

West  Vrgmia:  Al 
Wlacomin:  Al  countei 


Aliany.  Campbal.  Cm^an,  Coavarea.  Oeatian. 

Hot  Springs.  JohnMti.  Laramia.  Lincoln,  Na- 
trona. Niobrara.  Plilla^  Shsftdan,  Saiaatwfr 

tar.  Fiamont  SuUalla,  UM&  ^Hmtmm 

tMQ  noni.  urook.  rini,  laion.  waaton — ..«.. — 
Al  other  zones 


t1M4 
t2«.7e 

$4.96 
t1i«4 

$4  98 

$9.91 
t44J8 

$4.98 


$9.91 
$14.88 


$19.84 
r9.84 
$a9l78 

$14.88 
$4.88 

$29.78 
$19.8* 


$29.78 


$4.96 
$9.91 


$14J8 

Siai84 

$iaj4 


$9.91 
$14J8 


$1944 
$19.84 
$14.88 


$4.98 

$14M 

16.75 
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BILUNQ  COOE  6717-01-11 

DEPARTMENT  OF  THE  TREASURY 
Customs  Servic* 

19  CFR  Part  24 

Current  IRS  Interest  Rate  Used  In 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds 

AGENCY:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACTION:  Notice  of  calculation  of  interest 

summary:  The  Tax  Reftffm  Act  of  1986 
estabUshed  a  new  method  of 
determining  the  adjbsted  rate  of  interest 
on  applicable  overpayments  or 


underpayments  of  Cnstoms  duties.  The 
new  method  provides  a  two-tier  system 
based  on  the  short-term  Federal  rate 
and  is  adjusted  quarterly.  This  notice 
advises  the  public  that  the  ioterest  rates, 
as  set  by  the  Internal  Revenue  Service, 
are  11  percent  for  underpayments  and  10 
percent  for  overpayments  for  the  quarter 
beginning  October  1, 1988.  It  is  being 
published  for  the  convenience  of  the 
importing  public  and  Customs 
personnel 

FOR  FURTHER  mFORMATION  CONTACT 
Robert  E  Hamilton,  Jr.,  Revenue  Branch, 
National  Finance  Center,  (317)  298-1245. 

suphlementary  information: 

Background 

By  notice  published  in  the  Federal 
Register  on  January  5, 1987  (52  FR  255). 
Customs  advised  the  public  that  the  Tax 
Reform  Act  of  1986  (Pnb.  L  99-&14), 
amended  26  U.S.C.  6621,  mandating  a 
new  method  of  determining  the  interest 
rate  paid  on  applicable  overpayments  or 
underpayments  of  Customs  duties.  This 
method  provides  a  two-tier  system 
based  on  the  short-term  Federal  rate.  As 
amended,  26  U.S.C  6621  provides  that 
the  interest  rate  that  Treasury  pays  on 
overpayments  will  be  the  short-term 
Federal  rate  plus  2  percentage  points. 
The  interest  rate  paid  to  the  Treasury 
for  underpayments  will  be  the  short- 
term  Federal  rate  plus  3  percentage 
points.  The  rates  will  be  rounded  to  the 
nearest  fiill  percentage. 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less  and  are  to 
fluctuate  quarterly.  The  rates  are 
determined  diu'ing  the  Hrst  oionth  of  a 
calendar  quarter  and  become  effective 
for  the  following  quarter. 

The  rates  of  interest  for  the  period  of 
October  1, 1989-December  31,  1989  are 
11  percent  for  underpayments  and  10 
percent  for  overpayments.  These  rates 
win  remain  in  effect  through  December 
31, 1969;  and  are  subject  to  change  on 
January  1, 1990. 

Dated-  Novamber  IS.  1989. 

Carol  HaDett 

Commissioner  of  Customs. 

[FR  Doc  89-27514  Filed  ll-22r^  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Auttiority  and 
Organization 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
by  adding  a  new  delegation  to  the 
Commissioner  of  Food  and  Drugs  from 
the  Assistant  Secretary  for  Health.  The 
authorities  pertain  to  the  disposition  of 
rights  to  patents  and  inventions  under 
the  Government  Patent  Policy  Act  of 
1980  as  amended  by  the  Federal  Court 
Reorganization  Act  of  1984. 
EFFECTIVE  DATE:  November  24, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawlings,  Office  of  Management 
and  Operations  (HFA-340),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MB  20857,  301-443-4976. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  22. 1988  (53  FR 
27767).  the  Pubhc  Healdi  Service 
published  a  notice  of  a  delegation  of 
authority,  effective  July  15, 1988,  from 
the  Assistant  Secretary  for  Health  to 
Public  Health  Service  agency  heads, 
including  the  Commissioner  of  Food  and 
Drugs,  under  the  Government  Patent 
Policy  Act  of  1980  (35  U.S.C.  202  et  seq.) 
as  amended  by  the  Federal  Court 
Reorganization  Act  of  1984  (Pub.  L.  98- 
620),  as  amended  hereafter.  This 
delegation  of  authority  deals  with  the 
disposition  and  determination  of  patent 
and  invention  rights,  and  supplements 
the  February  4. 1988.  delegation  of 
authority  under  the  Stevenson- Wydler 
Technology  Innovation  Act  of  1980  (15 
U.S.C.  3701  etseq.)  as  amended  by  the 
Federal  Technology  Transfer  Act  of  1986 
and  under  Executive  Order  No.  12591  of 
April  10, 1987,  as  amended  hereafter. 
FDA  is  amending  $  5.10  Delegations 
from  the  Secretary,  the  Assistant 
Secretary  for  Health,  and  Public  Health 
Service  Officials  (21  CFR  5.10)  to  add  to 
FDA's  regulations  new  paragraph  (a)(31) 
concerning  these  authorities  delegated 
to  the  Commissioner  of  Food  and  Drugs. 

Further  redelegation  of  the  authority 
delegated  has  not  been  authorized  by 
the  Commissioner  of  Food  and  Drugs. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  Imports.  Organization  and 
functions  (Government  agencies). 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the 
Government  Patent  Policy  Act  of  1980, 
the  Federal  Court  Reorganization  Act  of 
1984,  and  the  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs,  21 
CFR  part  5  is  amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
Part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552.  App.  2:  7  U.S.C. 
2271;  15  U.S.C.  63ft  1281-1282.  3701-3711a; 
sees.  2-12  of  the  Fair  Packaging  and  L.abeling 
Act  (15  U.S.C.  1451-1481);  21  U  S.C.  41-50,  BI- 
BS, 141-149  467f,  679{b).  801-886.  1031-1309; 
sees.  201-902  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321-392);  35  U.S.C. 
156;  sees.  301,  302.  303.  307,  310,  311.  351,  352, 
354-360F.  361,  362, 1701-1706.  2101  of  the 
Public  Health  Service  Act  (42  U.SX.  241.  242, 
242a.  2421.  242n.  243.  262,  263,  263b-263n,  264, 
265,  300U-300U-5.  300aa-l);  42  U.S.C.  1395y, 
3246b,  4332,  4831(a),  10007-10008;  E.0. 11490, 
11921.  and  12591. 

2.  Section  5.10  is  amended  by  adding 
new  paragraph  [a)(31)  to  read  as 
follows: 

§5.10    Delegations  from  ttw  Secretary,  ttM 
Assistant  Secretary  for  Healtti,  and  Pul>lic 
Health  Service  Officials. 

(a)  *  *  * 

(31)  Functions  vested  in  the  Secretary 
under  the  Government  Patent  Policy  Act 
of  1980  as  amended  by  the  Federal  Court 
Reorganization  Act  of  1984,  as  they 
pertain  to  the  functions  of  the  Food  and 
Drug  Administration  (FDA).  The 
delegated  authorities,  to  be  exercised  in 
compliance  with  all  existing  rules  and 
regulations  regarding  patent  and 
invention  rights  and  responsibilities,  are 
restricted  to  the  extent  that  35  U.S.C. 
203,  as  amended,  may  not  be 
redelegated  and  that  under  35  U.S.C. 
207(a),  the  Assistant  Secretary  for 
Health  is  to  be  notified  of  any 
significant  invention,  patent,  or  license, 
so  that  the  Assistant  Secretary  for 
Health  may  decide  whether  or  not 
documentation  concerning  any  such 
invention,  patent,  or  license  should  be 
submitted  to  the  Assistant  Secretary  for 
Health  for  signature.  All  other 
authorities  may  be  redelegated  to 
officials  at  the  level  equivalent  to 
bureau  and  institute  directors. 

(i)  Disposition  of  rights,  35  U.S.C. 
202(c)(7),  as  amended:  The  authority  to 
permit  a  nonprofit  organization  to  assign 
the  rights  to  a  subject  invention  in  the 
United  States  to  organizations  which  do 
not  have  as  one  of  their  primary 
functions  the  management  of  inventions. 

(ii)  Disposition  of  rights,  35  U.S.C. 
202(d),  as  amended:  The  authority  to 


permit  a  contractor  to  grant  requests  for 
retention  of  rights  by  the  inventor. 

(iii)  Disposition  of  rights,  35  U.S.C. 
202(e),  as  amended:  The  authority  to 
transfer  or  assign  whatever  rights  FDA 
may  acquire  in  the  subject  invention  in 
any  case  when  an  agency  employee  is  a 
coinventor  of  any  invention  made  under 
a  funding  agreement  with  a  nonprofit 
organization  or  small  business  firm. 
Such  rights  may  be  transferred  or 
assigned  from  the  FDA  employee  to  the 
contractor  subject  to  the  conditions  set 
forth  in  this  chapter. 

(iv)  March-in-rights.  35  U.S.C.  203.  as 
amended:  The  authority  to  require  the 
contractor  to  grant  nonexclusive, 
partially  exclusive,  or  exclusive  licenses 
to  responsible  applicant(s),  or  the 
authority  for  FDA  to  grant  such  licenses, 
provided  such  action  would  be  in  the 
best  interest  of  FDA,  in  accordance  with 
all  provisions  of  this  section. 

(v)  Preference  for  United  States 
industry,  35  U.S.C.  204,  as  amended:  The 
authority  to  waive  the  preference  for 
U.S.  industry  requirement. 

(vi)  Domestic  and  foreign  protection  of 
federally  owned  inventions,  35  U.S.C. 
207(a)  as  amended,  the  authority  to: 

(A)  Apply  for,  obtain,  and  maintain 
patents  or  other  forms  of  protection  in 
the  United  States  and  in  foreign 
countries  on  inventions  in  which  the 
Federal  Government  owns  a  right,  title, 
or  interest: 

(B)  Grant  nonexclusive,  exclusive,  or 
partially  exclusive  licenses  under 
federally  owned  patent  appUcations, 
patents,  or  other  forms  of  protection 
obtained,  royalty-free  or  for  royalties  or 
other  consideration,  and  on  such  terms 
and  conditions,  including  the  grant  to 
the  licensee  of  the  right  of  enforcement 
pursuant  to  the  provisions  of  chapter  29 
of  title  35  as  determined  appropriate  in 
the  pubhc  interest; 

(C)  Undertake  all  other  suitable  and 
necessary  steps  to  protect  and 
administer  rights  to  federally  owned 
inventions  on  behalf  of  the  Federal 
Government  either  directly  or  through 
contract;  and 

(D)  Transfer  custody  and 
administration,  in  whole  or  in  part,  to 
another  Federal  agency,  of  the  right, 
title,  or  interest  in  any  federally  owned 
invention. 

(vii)  Determination  as  to  domestic 
rights  and  notice  to  employee  of 
determination,  45  CFR  7.3  and  7.7,  as 
amended,  authority  to: 

(A)  Leave  title  to  invention  in  the  FDA 
employee  inventor  where  the 
Goverrunent  has  insufficient  interest  in 
an  invention  to  obtain  the  entire 
domestic  right,  title,  and  interest  therein; 
and 
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(B)  Notify  the  FDA  employee  inventor 
of  the  determination  in  writing. 
•        •        •        *        * 

Dated:  October  5, 1989. 
Ronald  G.  Cheaemore, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[m  Doc.  8»-2757e  Filed  11-22-89;  8:45  am] 

BILUNO  CODE  4160-«1-M 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Suifadimethoxine-Ormetoprim  Tablets 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Hoffman- 
La  Roche,  Inc.  The  NADA  provides  for 
the  safe  and  effective  use  of  tablets 
containing  four  concentrations  of 
sulfadimethoxine-ormetoprim  for 
treating  skin  and  soft  tissue  infections  in 
dogs. 

EFFECnVE  DATE:  November  24, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3420. 
SUPPLEMENTARY  INFORMATION: 

Hoffman-La  Roche,  Inc.,  Nutley.  NJ 
07110.  filed  NADA  100-929  which 
provides  for  use  in  dogs  of  Primor* 
(sulfadimethoxine-ormetoprim)  Tablets 
for  treating  skin  and  soft  tissue 
infections  caused  by  Staphylococcus 
aureus  and  Escherichia  coli.  Tablets  are 
available  containing  four  concentrations 
of  ormetoprim-potentiated 
sulfadimethoxine  ranging  from  120  to 
1200  milligrams  (mg)  (e.g.,  100  mg  of 
sulfadimethoxine  and  20  mg  of 
ormetoprim).  The  drug  is  restricted  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

The  NADA  is  approved  and  the 
regulations  are  amended  by  adding  new 
21  CFR  520.2220d  to  reflect  this 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  part  20)  and  §514.11(e)(2)(ii)  (21 
CFR  514,ll(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environnental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dmgs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FOR  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

New  S  520.2220d  is  added  to  read  as 
follows: 

§  520.2220d    Sulfadimethoxine-ormetoprim 
tableU 

(a)  Specifications.  Each  tablet 
contains  120  milligrams  (100  milligrams 
of  sulfadimethoxine  and  20  milligrams  of 
ormetoprim),  240  milligrams  (200 
milligrams  of  sulfadimethoxine  and  40 
milligrams  of  ormetoprim),  600 
milligrams  (500  milligrams  of 
sulfadimethoxine  and  100  milligrams  of 
ormetoprim),  or  1200  milligrams  (1,000 
milligrams  of  sulfadimethoxine  and  200 
milligrams  of  ormetoprim). 

(b)  Sponsor.  See  No.  000004  in 
§  510.600(c)  of  this  chapt^ 

(c)  Conditions  of  use— (1)  Amount.  On 
the  first  day  of  treatment,  administer  25 
milligrams  per  pound  (55  milligrams  per 
kilogram)  of  body  weight.  Then  follow 
with  a  daily  dosage  of  12.5  milligrams 
per  pound  (27.5  milligrams  per  kilogram) 
of  body  weight. 

(2)  Indications  of  use.  Treatment  of 
skin  and  soft  tissue  infections  (wounds 
and  abscesses)  in  dogs  caused  by 
strains  of  Staphylococcus  aureus  and 
Escherichia  coli  susceptible  to 
ormetoprim-potentiated 
sulfadimethoxine. 


(3)  Limitations.  Continue  treatment 
until  patient  is  asymptomatic  for  48 
hours,  but  do  not  exceed  a  total  of  21 
consecutive  days.  Maintain  adequate 
water  intake  during  the  treatment 
period.  Safety  in  breeding  animals  has 
not  been  established.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinariaiL 

Dated:  November  15, 1989 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine, 
(FR  Doc.  8&-27485  Filed  11-22-89;  8:45  am] 

BtLUNQ  COOC  4160-01-M 


DEPARTMENT  OF  JUSTICE 

Executive  Offics  for  immigration 
Review 

28  CFR  Part  68 

[A.G.  Order  1377-89] 

Rules  of  Practice  and  Procedure  for 
Administrative  Hearings  Before 
Administrative  Law  Judges  in  Cases 
Involving  Allegations  of  Unlawful 
Employment  of  Aliens  and  Unfair 
immigration-Related  Employment 
Practices 

agency:  Executive  Office  for 

Immigration  Review — Department  of 

Justice. 

action:  Final  rule. 

summary:  This  final  rule  sets  forth 
procedures  for  implementation  of 
sections  274A  and  274B  of  the 
Immigration  and  Nationality  Act  (INA) 
as  amended  by  the  Immigradon  Reform 
and  Control  Act  of  1986  (IRCA).  8  U.S.C 
1324a  and  1324b. 

Specifically,  these  regulations  adopt 
as  final  and  revise  part  68  of  title  28  of 
the  Code  of  Federal  Regulations  which 
will  provide  the  rules  of  practice  and 
procedure  in  administrative  hearings 
regarding: 

(1)  Allegations  of  unlawful  hiring, 
recruiting  or  referring  for  a  fee,  for 
employment  in  the  United  States,  of 
aliens  knowing  that  such  aUens  are  not 
authorized  to  work  in  the  United  States; 
or  the  continued  employment  of  aliens 
in  the  United  States  knowing  such  aliens 
are  (or  have  become)  unauthorized  to 
work  in  the  United  States;  or  failure  to 
comply  with  the  employment 
verification  requirements; 

(2)  Allegations  of  unfair  immigration- 
related  employment  practices;  or 

(3)  Allegations  of  the  unlawful 
imposition  of  any  requirement  that  an 
individual  post  bond,  security,  or 
otherwise  guarantee  or  indemnify 
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against  potential  liability  for  unlawful 
hiring,  recruiting  or  refening  of  such 
individual. 

EFFECTIVE  date:  ^k>veInber  24. 1989. 
FOR  FURTHER  INFORMATtOM  CONTACT: 
Gerald  S.  Hurwitz.  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  Suite  1809,  52G3 
Leesburg  Hke.  Falls  Church,  Virginia 
22041,  (703)  758-6470. 
SUPPLEMENTARY  INFORMATION:  Sections 
274A  and  274B  of  the  INA  require  that 
hearings  be  held  by  Administrative  Law 
Judges  in  certain  cases  involving 
allegations  of  knowing  hiring, 
recruiting  or  referring  for  a  fee,  for 
employment  in  the  United  States, 
unauthorized  aliens;  or  continuing  to 
employ  aliens  not  authorized  to  work  in 
the  United  States;  or  faihire  to  comply 
with  certain  employment  verification 
requirements;  and  in  situations  where 
unfair  immigration-related  employment 
practices  are  alleged.  On  November  24, 
1987,  the  Department  of  lustice 
published  an  interim  final  rule.to 
implement  sections  274A  and  274B  of 
the  INA.  52  FR  44972  (November  24, 
1987).  The  interim  final  rule  designated 
hearing  procedures  to  guide  in  the 
conduct  of  section  274A  and  274B 
proceedings.  The  interim  final  rule 
established  a  set  of  rules  for  all  cases 
properly  brou^t  before  the 
Administrative  Law  Judges  which 
comply  with  the  requirements  of  the 
INA. 

The  interim  Hnal  rule  provided  for 
responsive  pleadings  with  complaints 
lodged  with  the  Office  of  the  Chief 
Administrative  Hearing  Officer.  Time 
limits  were  established  for  tiie  various 
pleadings.  Discretiaaiary  pre-hearing 
statemeats  and  conferences  designed  to 
streamline  the  proceedings  were  also 
provided. 

A  discovery  ptoceaa  was  set  forth  to 
assist  the  Administrative  Law  Judge  and 
the  parties  in  the  development  of  the 
facts  and  a  complete  record.  Consistent 
with  the  INA,  the  rules  provided  the 
Administrative  Law  Judge  widi 
subpoena  power  and  included  a 
provision  that  a  subpoena  may  be 
enforced  in  the  appropriate  federal 
district  court. 

Representation  by  any  licensed 
attorney  in  good  standing  was  allowed 
in    U  cases.  Individuals  may  also  appear 
pro  ae.  In  unfair  immigration-related 
employment  casga.  any  person  who 
believed  that  heyshe  bad  been  adversely 
affected  directly  by  an  unfair 
immigration-related  employment 
practice,  or  any  individual  or  private 
organization  authorized  in  writing  to  act 
on  such  person's  behalf  could  petition 
the  Administrative  Law  Judge  to 


intervene  or  appear  under  certain 
circumstances.  Interveners  as  parties 
and  amicus  curiae  were  also  permitted 
under  certain  cirounstances. 

The  actual  mechanics  of  the  hearing 
were  set  forth.  After  the  close  of  the 
hearing,  the  Administrative  Law  Judge 
was  given  the  full  authority  to  make 
appropriate  awards,  grant  relief,  and 
issue  other  appropriate  orders  as 
provided  by  statute. 

In  cases  involving  knowingly  hiring, 
recruiting  or  referring  for  a  fee,  for 
employment  in  the  United  States,  of 
aliens  not  authorized  to  work  in  the 
United  States,  and  failure  to  comply 
with  employment  verification 
requirements  and  prohibition  of 
indemnity  bond  cases,  the 
Administrative  Law  Judge's  decision 
was  subject  to  review  by  the  Chief 
Administrative  Hearing  Officer.  This 
official  had  the  authority  to  vacate  or 
modify  the  decision,  but  had  no  review 
anthority  over  other  immigration-related 
matters.  Thereafter,  judicial  review  was 
available.  Failure  to  request  that  the 
Chief  Administrative  Hearing  Officer 
review  a  decision  by  the  Administrative 
Law  judge  did  not  prevent  a  party  from 
seeking  judicial  review,  hi  cases 
involving  unfair  immigration-related 
employment  practices,  only  judicial 
review  was  available.  Recourse  to  the 
Chief  Administrative  Hearing  Officer 
was  not  available. 

Although  not  required  under  die 
Administrative  Procedures  Act  for  the 
promulgation  of  rules  of  agency 
procedure  or  practice,  the  Executive 
Office  of  Immigration  Review  published 
the  interim  final  rule  with  a  request  for 
comments.  52  FR  44973  (November  24, 
1987).  The  comment  period  ended  on 
December  24,  1987.  A  total  of  three 
comments  were  received  and  considered 
in  preparing  this  final  rule.  Changes 
were  made  in  this  final  rule  based  on 
consideratioa  of  the  connnents  received 
and  experience  gained  by  the  agency  ia 
implementing  the  hearmg  procedurea. 
What  follows  is  a  section-by-section 
analysis  of  the  final  revisions  to  the 
interim  final  nde  and  a  discussion  of 
comments  concerning  the  sections  to 
which  they  apply. 

Section  %&.!  briefly  sets  out  the  scope 
of  the  rules  of  practice  and  is  revised  to 
state  that  the  Federal  Rules  of  Qvil 
Procedure  shall  be  used  as  general 
guidelines  in  any  situation  not  otherwise 
provided  for  by  these  rules,  or  by  any 
statute,  executiw  order,  or  regulation. 
The  interim  final  nde  stated  thai  the 
Federal  Rules  of  Civil  Procedure  shall  be 
used  in  such  situations.  This  provision 
was  changed  to  give  the  Adniinistrative 
Law  Judge  flexibility  in  applying  the 
appropriate  procedure  in  a  heaving  or 


proceeding.  While  the  Federal  Rules  of 
Civil  Procedure  are  the  general 
guidelines  to  be  followed,  this  section 
recognizes  that  there  may  be  situations 
in  which  it  would  be  more  appropriate 
for  another  standard  to  be  applied.  In 
particular,  such  standards  would  af^ly 
if  it  would  be  less  expensive  for  the 
parties  expedite  the  matter,  and  meet 
the  ends  of  justice  without  prejudicing 
any  party. 

Section  68.2  subsection  (d)  was 
revised  to  include  an  Acting  Chief 
Administrative  Hearing  Officer  in  the 
definition  of  the  Chief  Administrative 
Hearing  Officer.  Language  repeating  the 
administrative  review  authority  of  such 
officials  under  §  63.51  was  removed 
from  subsection  (d)  as  surplusage. 

Section  68.2  subsection  (m)  was 
revised  to  remove  requests  for  discovery 
from  the  definition  of  a  pleading. 
Consistent  with  this  revision,  §  S  68.17 
through  68.19  of  the  final  rule  are  also 
revised  The  purpose  of  these  revisions 
is  to  remove  the  administrative  burden 
which  resulted  fi'om  the  interim 
requirement  of  Cling  discovery  requests 
and  responses  with  the  court.  Finally, 
this  section  was  revised  to  allow  a  party 
to  submit  a  pleading  to  the  Chief 
Administrative  Hearing  Officer  before  a 
case  is  assigned  to  an  Administrative 
Law  Judge. 

Section  68.3  was  revised  and 
reorganized  Under  the  final  rules  this 
provision  applies  only  to  service  of 
docimients  by  the  Chief  Administrative 
Hearing  Officer  or  the  Administrative 
Law  Judge  assigned  to  the  case.  Section 
68.4  was  revised  and  now  deals  with 
notice  of  date,  time,  and  place  of 
hearing.  Section  68.5  covers  service  and 
fifing  of  documents  by  parties.  Such 
procedures  were  previously  included  in 
interim  final  rule  9  68.3.  The  revisions 
change  the  sequence  of  the  rules  and 
they  will  be  renumbered  accordingly. 

Section  68.6  governs  the  form  of 
pleadings  and  documents.  The  revisions 
require  complaints  to  contain  a  more 
complete  statement  of  facts  and  law. 
Complainants  are  also  required  to 
attach  certain  administrative  records  to 
the  complaint  to  aQow  the  Office  of  the 
Chief  Administrative  Hearing  Officer  to 
confirm  proper  jurisdiction.  The  final 
rule  aids  respondents  in  preparing 
answers  to  complaints  by  reducing  the 
need  for  filing  a  motion  for  a  more 
definite  statement. 

SectioB  66.7  provides  rules  for  time 
computations  and  allows  a  party,  served 
by  mail,  an  additional  five  days  beyond 
the  prescribed  period  to  file  a  response. 
This  section  was  revised  and  no  Longer 
adds  five  days  to  the  prescribed  ftUug 
period  when  a  party  files  a  pleading  by 
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mail.  This  revision  is  consistent  with  the 
Administrative  Procedure  Act  and  the 
Federal  Rules  of  Civil  Procedure. 

Regarding  §  68.8(c),  concern  was 
expressed  by  a  commenter  that 
requiring  a  respondent  to  answer  each 
allegation  of  the  complaint  was 
duplicaUve  and  burdensome  because  8 
CFR  274a.9(d)  requires  a  respondent  to 
answer  each  allegation  in  the  Notice  to 
Fine.  Section  274a.9(d)  of  8  CFR  has 
been  revised  and  an  answer  to  the 
allegations  in  the  Notice  to  Fine  is  not 
mandatory.  Since  this  is  a  more  formal 
proceeding  a  detailed  answer  is 
necessary.  Consequently,  S  68.8(c)  is  not 
revised. 

Section  68.9  deals  with  motions  and 
requests  and  is  revised  to  clarify  the 
Chief  Administrafive  Hearing  Officer's 
authority  to  act  on  non-adjudicatory 
matters  prior  to  the  appointment  of  an 
Administrative  Law  Judge.  The  title  of 
subsection  (b)  "(ajnswers  to  motions." 
was  changed  to  "[rjesponses  to 
motions."  The  terra  responses  is  more 
accurate  than  the  term  answers,  which 
could  be  confused  with  answers  to 
complaints. 

Secfion  68.12  deals  with  the  form  and 
submission  of  consent  findings  or 
dismissals.  This  section  was  previously 
entitled  Consent  order  or  settlement. 
The  title  of  this  section  was  changed  to 
clarify  that  the  secfion  deals  with 
consent  fmdings  and  dismissals.  In 
addition,  this  secfion  was  reorganized 
for  further  clarificafion.  Subsection:  (a) 
Dealing  with  deferments  of  proceedings 
was  deleted  as  surplusage  in  view  of  the 
general  powers  of  the  Administrative 
Law  Judge  under  §  68.26(a)  and  the 
Administrative  Procedure  Act.  A  change 
was  made  to  correct  a  technical 
deficiency  by  referring  to  an  order 
submitted  by  the  parties  as  a  proposed 
order.  A  further  change  was  made  in 
subsection  (c)  to  provide  for  "decision 
and  order"  rather  than  just  "order."  This 
change  was  made  for  administrative 
efficiency  so  that  the  Administrative 
Law  Judge  does  not  have  to  rewrite  the 
submission.  Finally,  this  section  was 
revised  to  provide  that  dismissal  of  an 
action  by  consent  of  the  parties  is 
subject  to  the  Administrative  Law 
Judge's  approval.  ' 

Section  68.13  was  revised  by  removing 
the  regulatory  provision  granting  the 
Special  Counsel  the  right  to  intervene  at 
any  time  in  section  274B  proceedings. 
Section  68.13  now  provides  that  Special 
Counsel,  like  interested  private  persons 
or  organizations,  may  intervene  at  the 
Administrative  Law  Judge's  discretion. 
This  revision  was  made  because  the 
statute  does  not  expressly  provide  for 
intervention  as  a  matter  of  right  by  the 
Special  Counsel 


Section  68.16  governs  the  scope  of 
discovery  and  provides  for  orders  to 
protect  a  party  from  annoyance, 
harassment,  embarrassment,  oppression, 
undue  burden  or  expense.  A  commenter 
suggested  that  the  regulations  be  revised 
to  impose  a  requirement  limiting  the 
number  of  interrogatories  and  other 
discovery  requests.  Section  68.16  has 
been  revised  to  clarify  the 
Administrative  Law  Judge's  authority  to 
limit  the  frequency  or  extent  of  the 
discovery  methods  upon  his/her 
initiative  or  upon  motion  by  a  party.  In 
addition,  a  party  may  move  for  a 
protective  order  under  this  section. 
Section  68.16  has  also  been  revised  to 
remove  a  provision  allowing  certain 
discovery  stipulations. 

Sections  68.17.  68.18,  and  68.19,  which 
deal  with  written  interrogatories, 
requests  for  production  of  documents, 
things,  inspection  of  land,  and 
admissions,  were  revised  to  eliminate 
the  unnecessary  burden  and  expense  of 
filing  such  documents  and  answers 
thereto  with  the  Administrative  Law 
Judge. 

One  commenter  expressed  concern 
about  the  costs  associated  with 
adjudication  of  section  274A  of  the  INA 
recordkeeping  violations.  Specifically, 
concerns  were  expressed  about  costs 
incurred  regarding:  (1)  Answering  each 
allegation  of  the  complaint;  (2)  pleading 
facts  supporting  affirmative  defenses;  (3) 
responding  to  a  variety  of  discovery 
requests;  (4)  responding  to  any  motions 
or  subpoenas  arising  from  the  discovery 
process;  (5)  responding  to  any  motions 
for  summary  decision;  and  (6)  hearing 
and  participating  at  the  formal  hearing. 
It  was  suggested  that  the  procedures  for 
adjudication  of  section  274A 
recordkeeping  and  indemnity  bond 
violations  be  "streamlined."  After 
careful  consideration,  it  was  determined 
that  the  final  ruled' will  not  reflect 
"different"  procedures  for  recordkeeping 
and  indemnity  bond  cases  than  for  other 
section  274A  cases.  These  rules  were 
promulgated  primarily  for  the  purpose  of 
establishing  an  equitable  and  orderly 
procedure  for  conducting  a  hearing  or 
proceeding  under  sections  274A  and 
274B  of  the  INA.  Accordingly,  certain 
costs  associated  with  adhering  to  the 
rules  of  practice  are  unavoidable. 
Moreover.  §  68.16  provides  the  parties 
with  protective  remedies  in  the  event 
discovery  becomes  unduly  burdensome 
or  expensive. 

A  commenter  suggested  that 
discovery  be  governed  by  Rule  16  of  the 
Federal  Rules  of  Criminal  Procedure  in 
section  274A  cases  where  the 
government  is  prosecuting  the 
respondent  in  collateral  criminal 
proceedings  (and  where  the  respondent 


asserts  a  potential  for  criminal 
prosecution  arising  from  the  same  facts 
alleged  in  the  civil  complaint).  Since 
proceedings  under  section  274A  are  civil 
in  nature,  the  existing  discovery  rules 
patterned  after  the  Federal  Rules  of 
Civil  Procedure  are  both  appropriate 
and  efficient.  The  rules  provide  for  an 
exchange  of  information  not  otherwise 
available  and  thereby  make  for  a  fairer 
proceeding.  Where  there  has  been  a 
criminal  investigation  reasonably  likely 
to  result  in  a  prosecution  or  when  a 
prosecution  is  imminent,  a  section  274A 
respondent  is  afforded  protections 
similar  to  those  available  in  a  civil 
proceeding  in  a  United  States  district 
court.  Most  importantly,  there  is  nothing 
novel  or  extraordinary  about  the 
juxtaposition  of  civil  and  criminal 
liability  arising  out  of  identical 
circumstances.  Vulnerability  of 
respondents  in  civil  proceedings  to 
criminal  prosecution  has  existed  imder 
the  jurisdiction  of  many  Federal 
agencies  for  a  considerable  number  of 
years.  Any  problem  in  this  respect  is 
best  treated  on  a  case-by-case  basis. 

It  was  also  suggested  that  in  cases 
where  the  proposed  fine  is  $10,000  or 
less,  and  the  respondent  qualifies  as  a 
small  employer  within  the  meaning  of 
the  Equal  Access  to  Justice  Act,  that  no 
pre-trial  discovery  be  allowed.  The 
Administrative  Conference  of  the  United 
States  (ACUS)  in  recommending  that 
agencies  provide  for  prehearing 
discovery  in  adjudicatory  proceedings 
stated  that  discovery  "insures  that  tlie 
parties  to  the  proceeding  have  access  to 
all  relevant,  unprivileged  information 
prior  to  hearing."  1  CFR  305.70-4.  The 
ACUS  noted  that  the  primary  objectives 
of  discovery  include  a  more  expeditious 
hearing,  the  encouragement  of 
setUement  between  the  parties,  and 
greater  fairness  in  adjudication.  Id  An 
exception  to  the  discovery  rules  for 
small  employers  is  contrary  to  such 
objectives  and  will  not  be  created. 
Moreover,  an  exception  is  unnecessary 
because  under  section  68.16  any  party 
may  seek  a  protective  order  fit}m  the 
Administrative  Law  Judge  if  discovery 
becomes  oporessive. 

Section  68.20(c)  dealing  with  taking 
and  receiving  depositions  in  evidence  is 
revised  to  allow  witnesses  to  waive 
signature  of  depositions.  This  is  a 
common  practice  and  this  revision  is 
included  for  the  convenience  of  the 
witness  and  his/her  attorney. 

Section  66.23,  which  deals  with 
subpoenas,  is  revised  to  clarify  the 
Administrative  Law  Judges'  statutory 
power  to  issue  subpoenas  for 
investigatory  purposes  prior  to  and 
subsequent  to  the  filing  of  a  complaint 


> 
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We  note  that  the  Aiimiiiistrattve  L^w 
ludfes'  autiftoniy  to  issue  subpooias 
under  (68.23  and  section  274A(«)  of  the 
INA  does  no^resthct  \iK  Imaigration  and 
NatiiralisMtiQii  Service's  QOfKarrent 
authority  to  issue  sufapoenss  puianaot  to 
section  235  of  the  INA. 

Section  66.25  deals  witk  continuances 
and  subsection  (c)  ia  revised  to  stake  the 
timeframes  for  filing  a  continuance 
consistent  with  the  timeframe  set  forth 
in  subsection  (b]. 

Section  88.31.  which  deals  with 
appearances  and  representation,  was 
revised  and  reorganized  for  clarification 
purposes. 

Section  6^32  states  that  the  Office  of 
the  Chief  Administrative  Hearing 
Officer  does  not  have  the  authority  to 
appoint  legal  counsel.  The  interim  final 
rules  stated  thai  such  office  did  not  have 
the  authority  to  appoint  counsel  or  refer 
parties  to  counsel.  One  commenter 
expressed  concern  that  a  prohibition 
from  providing  parties  with  referrals  to 
lawyers  was  unduly  broad  because  it 
would  apply  not  only  to  employer 
sanctions  cases  but  to  hearings 
regarding  individuals  who  allege  unfair 
immigration-related  employment 
practices.  It  was  suggested  that  the 
provision  be  revised  to  include  referrals 
to  legal  services  programs  to  individuals 
who  allege  unfair  immigration-related 
employment  practices.  Section  68.32  has 
been  revised,  and  the  prohibition 
regarding  referrals  to  lawyers  has  been 
removed.  Section  68.32  of  the  final  rules 
will  not  include  a  requirement  that 
parties  be  provided  with  referrals  to 
lawyers. 

Section  66.46  deals  with  the  record  of 
hearings  and  was  revised  to  establish 
the  ler^  of  time  pemritted  for  fiKng 
corrections  of  the  original  transcript,  hi 
addition,  this  provision  was  revised  to 
eliminate  the  requiremerrt  of  a  written 
record  in  cases  which  are  terminated  by 
consent  or  settlement  order.  The 
revision  removes  the  unnecessary 
administrative  btrrden  of  retaining  the 
record  in  cases  terminated  by  the 
parties. 

Section  §8.51  was  revised  to  remove 
langsage  requiring  that  upon  issuance  of 
a  final  order  by  an  Administrative  Law 
Judge  in  a  section  274A  case,  a  copy  of 
the  decision  and  the  record  of 
proceeding  be  iorwarded  to  the  Chief 
Administrative  Hearing  Officer  for  such 
review  as  he/she  deems  appropriate 
This  section  was  revised  to  knprove 
administrative  efficiency.  The  final  rule 
retains  the  procedure  wtiereby  a  party 
may  request  review  of  as 
Administrative  Law  Jadge's  deciraon 
within  five  days  of  the  date  of  decision. 

One  coaiinenter  suggested  that  review 
by  the  Chief  Administrairv'e  Hearing 


Officer  daes  rait  adequately  insure 
independent  and  impartial  review  of 
Administrative  Law  )adges'  orders 
because  such  officials  respoasibtltty  for 
saperviskm  of  Administrative  Law 
lodges  wifl  increase  the  probability  trf 
bias  or  pre^dice  in  favor  of 
Administrative  Law  Judges'  orders.  It 
was  suggested  that  final  administrative 
review  of  Administrative  Law  Judges' 
final  orders  be  assigned  to  an  individtral 
or  panel  with  no  review  authority  over 
immigration-related  matters  and  no 
responsibility  for  the  supervision  of 
Administrative  Law  Judges.  The 
commenter's  suggestions  were  carefully 
reviewed,  but  rejected  because  there  is 
no  indication  that  general  supervision  of 
Administrative  Law  Judges  has  created 
bias  or  prejudice  in  favor  of  the 
Administrative  Law  Judges'  orders. 
Concern  was  also  expressed  that  these 
rules  make  administrative  review  of 
orders  unlikely  because  review  is 
conducted  only  at  the  discretion  of  the 
Chief  Administrative  Hearing  Officer 
and  only  if  that  individual  acts  within  30 
days.  The  InunigratioD  Reform  and 
Control  Act  of  1986  mandates  that  the 
administrative  review  be  completed 
within  30  days  of  the  date  of  decision. 
Thus,  the  3G-day  period  caooot  be 
extended  by  regulatory  revision.  It  was 
suggested  that  the  rules  he  revised  to 
make  administrative  review  mandatory 
in  section  274A  cases.  The  Immigration 
Reform  asd  Control  Act  of  1986  clearly 
does  not  provide  for  mandatory 
administrative  review  in  sectioo  274A 
cases. 

Section  68.52  deah  with  the  filing  of 
the  official  record  and  removes  the 
interim  final  rules  requirement  that  the 
Chief  AdministTative  Hearing  Officer 
certify  and  file  the  record.  This  revision 
was  made  in  order  to  improve 
administrative  efficiency. 

A  commenter  suggested  that  the  final 
regulations  include  a  provision 
providing  interpreters  for  non-English 
speaking  parties  in  section  274B 
hearings.  The  commenter  further 
suggested  that  interpreters  be  provided 
at  the  Government's  expense  to  indigent 
sectioB  274B  comprainants.  There  is  no 
statutory  requirement  to  provide 
interj»eters  at  section  274B  hearings  and 
such  a  generally  applicable  requirement 
would  unduly  burden  the  Government. 

This  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  No.  12291. 
In  accordance  with  5  U.&C  605(H  the 
Attorney  General  certifies  that  this  mle 
will  not  have  a  signficttnt  economic 
impact  on  a  subatantiai  nuniber  of  small 
entities  because  it  is  procedm'al  io 
natare. 


List  of  Subjacto  io  28  CFK  Part  M 

Administrative  practice  and 
procedure.  Aliens.  Citizenship  and 
naturalization,  Civil  rights, 
Discrimination  in  employment. 
Employment  Equal  employnteni 
opportunity..  Imxnigration,  Nationality. 
Non-Discrimination. 

Accordmgly,  part  88  is  revised  as 
follows: 

PART  6«— RULES  OF  PRACTICE  AND 
PROCEDURE  FOfi  &    «  NSTRATIVE 
HEARINGS  BEFOfiE  ADMlNtSTRATIVE 
LAW  JUDGES  IN  CASES  INVOLVtNG 
ALLEGATIONS  OF  UNLAWFUL 
EMPLOYMENT  OF  AUENS  AND 
UNFAIR  IMMIGRATION-RELATED 
EMPLOYMENT  PRACTICES 

Sec. 

68.1  Scope  of  rules. 

68.2  DefmitioDB. 

68.3  Service  of  complaint  notice  of  hearing, 
written  orders,  and  decisions. 

68.4  Notice  of  date,  time,  and  place  of 
hearing. 

68.5  Service  of  filing  of  docmnentB. 

68.6  Form  of  pleadings. 

68.7  Time  Cofnputatiana. 

68.8  Responsive  pleadiagB — ans«Mr. 

68.9  Motions  and  reqaetft. 

68.10  Prehearing  slateneatB. 

68.11  Conferences. 

68.12  Consent  findings  or  dismissal. 

68.13  Intervenor  in  unfair  immigration- 
related  employment  cases. 

68.14  ContoUdation  of  hearings. 

68.15  Amicus  curiae. 

68.16  Discovery — general  provisione. 

68.17  Written  interrogatories  to  parties. 

68.18  Production  of  documents,  things,  aad 
inspection  of  land. 

68.19  Admissions. 

68.20  Depositions. 

68.21  Motion  to  compel  response  to 
discovery;  sanctions. 

68.22  Use  of  depositions  at  bearings. 

68.23  Subpoenas. 

68.24  Designation  of  Adimnistrative  Law 
Judge. 

68.25  Continuances. 

68.26  Aothority  of  Adaainistralive  L,awr 
h>dge. 

68.27  Unavailability  ol  AdauaistFative  Law 
Judge. 

68.28  Disquatificatioa 

68.29  Separation  of  functions. 

68.30  Expedition. 

68.31  Appearances  and  representation. 

68.32  Legal  assistance. 

68.33  Standards  of  condact. 
68J4    Ex  parte  communications. 

68.35  Waiver  of  right  to  appear  and  fftilure 

to  participate  or  to  appear. 

68J6  Motion  for  sumnary  decision. 

68.37  Formal  hearings. 

68.38  Evidence. 

68.39  Official  notice. 

68.40  fai  camera  and  protective  orders. 

68.41  ExhibHs. 

68.42  Records  in  other  proceeAngs. 

68.43  Designation  of  parts  af  docaments. 
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68.44  Authenticity. 

68.45  Stipulations. 
68.48    Record  of  hearings. 

68.47  Gosing  the  record. 

68.48  Receipt  of  documents  after  hearing. 

68.49  Restricted  access. 

6&50    Decision  and  order  of  the 
Administrative  Law  )udge. 

68.51  Administrative  and  judicial  review. 

68.52  FHing  of  the  official  record. 
Authority:  6  U5.C.  301:  5  U.S.C.  554;  8 

U.S.C.  1103: 8 use.  1324  a  and b. 

S  68.1    Scope  of  rule*. 

These  rules  of  practice  are  generally 
applicable  to  adjudicatory  proceedings 
before  Administrative  Law  Judges  of  the 
Executive  Office  of  Immigration  Review, 
United  States  Department  of  Justice, 
with  regard  to  unlawful  employment 
cases  and  mifair  immigration-related 
employment  practice  cases  under 
sections  274A  and  274B  of  the  INA.  Sach 
proceedings  shall  be  conducted 
expeditiously  and  the  parties  shall  make 
every  effort  at  each  stage  of  a 
proceeding  to  avoid  delay.  To  the  extent 
that  these  rules  may  be  inconsistent 
with  a  rule  of  special  application  as 
provided  by  statute,  executive  order,  or 
regulation,  the  latter  is  controlling.  The 
Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States  shall  be  used 
as  a  general  guideline  in  any  situation 
not  provided  for  or  controlled  by  these 
rules,  or  by  any  statute,  executive  order, 
or  regulation. 

§68.2    Definitions. 
For  purposes  of  these  rules: 

(a)  "Adjudicatory proceeding"  meana 
a  judicial-type  proceeding  leading  to  the 
formulation  of  a  final  order, 

(b)  "Administrative  Law  Judge" 
means  an  Administrative  Law  Judge 
appointed  pursuant  to  the  provisions  of 
5  U.S.C.  3105: 

(c)  "Administrative  Procedure  Act" 
means  those  provisions  of  the 
Administrative  Procedure  Act  as 
codified,  which  are  contained  in  5  U.S.C 
551  through  559; 

(d)  "Chief  Administrative  Hearing 
Officer, "  or  an  official  who  has  been 
designated  to  act  as  the  Chief 
Administrative  Hearing  Officer,  is  the 
official  who,  under  the  direction  of  the 
Director,  Executive  Office  for 
Immigration  Review,  generally 
administers  the  Administrative  Law 
Judge  program,  and  exercises 
administrative  supervision  over 
Administrative  Law  Judges  and  others 
assigned  to  the  Office  of  the  Chief 
Administrative  Hearing  Officer. 

(e)  "Commencement  of  Proceeding"  i» 
the  filing  of  a  complaint  with  the  Office 
of  the  dbief  Administrative  Hearuog 
Officer, 


(f)  "Complainant"  means  the 
Immigration  and  Naturalization  Service 
in  cases  arising  under  section  274A  of 
the  INA.  In  cases  arising  under  secticm 
274B  of  the  INA.  "complainant"  meana 
the  Special  Counsel  (as  defined  in 

S  68.2(o]),  and  also  includes  the  person 
or  entity  who  has  filed  a  charge  with  the 
Special  Counsel,  or,  in  private  actions, 
an  individual  or  private  organization; 

(g)  "Complaint"  meana  the  formal 
document  initiating  proceedings; 

(h)  "Consent  order"  means  any 
written  docimient  containing  a  specified 
remedy  or  other  relief  agreed  to  by  all 
parties  and  entered  as  an  Order  by  the 
Administrative  Law  Judge; 

(i)  "Hearing"  meana  that  part  of  a 
proceeding  which  involves  the 
submission  of  evidence,  either  by  oral 
presentation  or  written  submission; 

(j)  "Motion"  means  an  oral  or  written 
request  made  by  a  person  a  party,  for 
some  action  by  an  Administrative  Law 
Judge; 

(k)  "Qrcter"  means  the  whole  or  any 
part  of  a  final  procedural  or  substantive 
disposition  of  a  matter  by  the 
Administrative  Law  Judge; 

(1)  "Party "  includes  all  persons  or 
entities  named  or  admitted  as  a 
complainant  respondent  or  intervenor 
in  a  proceeding; 

(m)  "Pleading" means  the  complaint 
motions,  the  answer  thereto,  any 
supplement  or  amendment  thereto,  and 
reply  that  may  be  permitted  to  any 
answer,  supplement  or  amendment 
submitted  to  the  Administrative  Law 
Judge  or  when  no  judge  is  assigned  the 
Chief  Administrative  Hearing  Officer, 

(n)  "Respondent"  means  a  party  to  an 
adjudicatory  proceeding  against  whom 
findings  may  be  made  or  who  may  be 
required  to  provide  relief  or  take 
remedial  action; 

(0)  "Special  Counsel"  means  the 
Special  Counsel  for  Immigration-Related 
Unfair  Employment  Practices  appointed 
by  the  President  under  section  274B  of 
the  INA,  or  his  or  her  designee; 

(p)  "Unlawful  employment  cases  " 
means  cases  involving  knowingly  hiring, 
recruiting  or  referring  for  a  fee,  or 
continued  emplojrment  of  certain  aliens 
and  cases  involving  failure  to  comply 
with  verification  requirements  in 
violation  of  section  274A  of  the  INA; 

(q)  "Unfair  immigration-related 
employment  practice  cases  "  means 
cases  involving  discrimination  against 
any  individual  (other  than  an 
unauthorized  ahen)  with  respect  to  the 
hiring,  or  recruitment  or  referral  for  a 
fee,  of  the  individual  for  employment  or 
the  discharging  of  the  individual  from 
employment 

(1)  Because  of  such  individual's 
national  origin,  or 


(2)  In  the  case  of  a  citizen  or  intendmg 
citizen,  because  of  the  individual's 
citizenship  status,  in  violatioQ  of  section 
274B  of  the  INA. 

(r)  "Prohibition  of  indemaity  bond 
cases"  means  cases  where  a  person  or 
entity  unlawfully  requires,  as  a 
condition  to  the  hiring,  recruiting  or 
r^erring  (for  a  fee)  of  an  individoai  for 
employment  in  the  United  States,  that 
the  individual  post  a  bond  or  otherwise 
provide  a  financial  guarantee  or 
indemnify  for  potential  liability  as  a 
result  of  the  hiring,  recruiting,  or 
referring  of  the  individual. 

$68.3    Sarvica  of  coasplaint.  notice  of 
hearing,  written  orders  and  dadsiona. 

Service  of  complaint  notice  of 
hearing,  writtoi  orders  and  decisions 
shall  be  made  by  the  Office  of  the  Chief 
Administrative  Hearing  Officer  or  the 
Administrative  Law  Judge  to  whom  the 
case  is  assigned  either: 

(a)  By  delivering  a  copy  to  the 
individual  party,  partner  of  a  party, 
officer  of  a  corporate  party,  registered 
agent  for  service  of  process  of  a 
corporate  party,  <x  attorney  of  record  of 
aparty;or 

(b)  By  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
a  party;  or 

(c)  By  mailing  to  the  last  known 
address  of  such  individual  partner, 
officer,  or  attorney. 

(d)  Service  of  complaint  and  notice  of 
hearing  is  complete  upon  receipt  by 
addressee. 

§68.4    Notic*ofdMa.Uma.aiidplacaof 
hearing. 

(a)  Generally.  The  Administrative 
Law  Judge  to  whom  the  case  is  assigned 
shall  notify  the  parties  of  a  date,  time, 
and  place  set  for  hearing  thereon  or  for 
a  prehearing  conference,  or  both  within 
thirty  (30)  days  of  receipt  of 
respondent's  answer  to  the  complaint 

(b)  Place  of  hearing.  Due  regard  shall 
be  given  to  the  convenience  of  the 
parties  and  the  witnesses  in  selecting  a 
place  for  the  hearing.  In  this  regard, 
section  274A  of  the  INA  requires  that 
hearings  in  unlawful  employment  cases 
be  held  at  the  nearest  practicable  place 
to  the  place  where  the  person  or  entity 
resides  or  to  the  place  where  the  alleged 
violation  occurred. 

§  68.5    Sarvtc*  and  filing  of  docunnanta. 
(a)  Generally.  An  ori^nal  and  four 
copies  of  the  complaint  shall  be  filed 
with  the  Office  of  the  Chief 
Administrative  Hearing  Officer.  An 
original  and  two  copies  of  all  other 
pleadings,  including  any  attachments, 
shall  be  filed  with  the  Office  of  the  Chief 
Administrative  Heariog  Officer  by  the 
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parties  presenting  the  pleadings  until  an 
Administrative  Law  Judge  is  assigned  to 
a  case.  Thereafter,  all  pleadings  shall  be 
delivered  or  mailed  for  filing  to  the 
Administrative  Law  Judge  assigned  to 
the  case,  and  shall  be  accompanied  by  a 
certiflcation  indicating  service  to  all 
parties  of  record.  When  a  party  is 
represented  by  an  attorney,  service  shall 
be  made  upon  the  attorney.  Service  of 
any  document  upon  any  party  may  be 
made  by  personal  delivery  or  by  mailing 
a  copy  to  the  last  known  address.  The 
person  serving  the  document  shall 
certify  to  the  manner  and  date  of 
service. 

(b)  The  parties  shall  not  file  requests 
for  discovery,  answers  or  responses 
thereto  with  the  Administrative  Law 
Judge;  however,  the  Administrative  Law 
Judge  may,  upon  motion  of  a  party  or  on 
his/her  own  initiative,  order  that  such 
requests  for  discovery,  answers  or 
responses  thereto  be  filed. 

§  68.6    Form  of  pleadings. 

(a)  Every  pleading  shall  contain  a 
caption  setting  forth  the  statutory 
provision  under  which  the  proceeding  is 
instituted,  the  title  of  the  proceeding,  the 
docket  number  assigned  by  the  Office  of 
the  Chief  Administrative  Hearing 
Officer,  the  names  of  all  parties  (or  after 
the  complaint,  at  least  the  first  party 
named  as  a  complainant  or  respondent), 
and  a  designation  of  the  type  of  pleading 
(e.g.,  complaint,  motion  to  dismiss,  etc.). 
The  pleading  shall  be  signed  and  shall 
contain  the  address  and  telephone 
number  of  the  party  or  person 
representing  the  party.  The  pleading 
shall  be  on  standard  size  (8  y2Xll) 
paper  and  should  also  be  typewritten 
when  possible. 

(b)  A  complaint  filed  pursuant  to 
section  274A  or  section  274B  of  the  INA 
shall  contain  the  following: 

(1)  A  clear  and  concise  statement  of 
facts,  upon  which  an  assertion  of 
jurisdiction  is  predicated; 

(2)  The  names  and  addresses  of  the 
respondents,  agents  and/or  their 
representatives  who  have  been  alleged 
to  have  committed  the  violation; 

(3)  The  alleged  violations  of  law,  with 
a  clear  and  concise  statement  of  facts 
for  each  violation  alleged  to  have 
occurred;  and, 

(4)  A  short  statement  containing  the 
remedies  and/or  sanctions  sought  to  be 
imposed  against  the  respondent. 

(5)  Complainants  in  cases  arising 
under  section  274A  of  the  INA  shall 
attach  to  the  complaint  a  copy  of  the 
Notice  of  Intent  to  Fine  and  Request  for 
Hearing.  Complainants  in  cases  arising 
under  section  274B  of  the  DMA  shall 
attach  to  the  complaint  a  copy  of  the 
charge  filed  with  Special  Counsel 


pursuant  to  section  274B(b)(l)  and  a 
copy  of  the  Special  Counsel's  letter  of 
determination  regarding  the  charges. 

(c)  Illegible  docimients.  whether 
handwritten,  typewritten,  photocopied, 
or  otherwise,  will  not  be  accepted. 
Papers  may  be  reproduced  by  any 
duplicating  process,  provided  all  copies 
are  clear  and  legible. 

(d)  All  docimients  presented  by  a 
party  in  a  proceeding  must  be  in  the 
English  language  or.  if  in  a  foreign 
language,  accompanied  by  a  certified 
translation. 

§  66.7    Tim*  computations. 

(a)  Generally.  In  computing  any 
period  of  time  under  these  rules  or  in  an 
order  issued  hereunder,  the  time  begins 
with  the  day  following  the  act,  event,  or 
default,  and  includes  the  last  day  of  the 
period  unless  it  is  Saturday,  Sunday,  or 
legal  holiday  observed  by  the  Federal 
Government  in  which  case  the  time 
period  includes  the  next  business  day. 
When  the  period  of  time  prescribed  is 
seven  (7)  days  or  less,  intermediate 
Saturdays,  Sundays,  and  holidays  shall 
be  excluded  in  the  computation. 

(b)  Computation  of  time  for  filing  by 
mail.  Pleadings  are  not  deemed  filed 
until  received  by  the  Office  of  the  Chief 
Administrative  Hearing  Officer  or 
Administrative  Law  Judge  assigned  to 
the  case. 

(c)  Computation  of  time  for  service  by 
mail. 

(1)  Service  of  all  pleadings  other  than 
complaints  is  deemed  effective  at  the 
time  of  mailing;  and 

(2)  Whenever  a  party  has  the  right  or 
is  required  to  take  some  action  within  a 
prescribed  period  after  the  service  of  a 
pleading,  notice,  or  other  document 
upon  said  party,  and  the  pleading, 
notice,  or  document  is  served  upon  said 
party  by  mail,  five  (5)  days  shall  be 
added  to  the  prescribed  period. 

§  68.8    Responsive  pleadings — answer. 

(a)  Time  for  answer.  Within  thirty  (30) 
days  after  the  service  of  a  complaint, 
each  respondent  shall  file  an  answer. 

(b)  Default.  Failure  of  the  respondent 
to  file  an  answer  within  the  time 
provided  shall  be  deemed  to  constitute  a 
waiver  of  his/her  right  to  appear  and 
contest  the  allegations  of  the  complaint. 
The  Administrative  Law  Judge  may 
enter  a  judgment  by  default. 

(c)  Answer.  Any  respondent 
contesting  any  material  fact  alleged  in  a 
complaint,  or  contending  that  the 
amount  of  a  proposed  penalty  or  award 
is  excessive  or  inappropriate,  or 
contending  that  he/she  is  entitled  to 
judgment  as  a  matter  of  law,  shall  file  an 
answer  in  writing.  The  answer  shall 
include: 


(1)  A  statement  that  the  respondent 
admits,  denies,  or  does  not  have  and  is 
unable  to  obtain  sufficient  information 
to  admit  or  deny  each  allegation;  a 
statement  of  lack  of  information  shall 
have  the  effect  of  a  denial;  any 
allegation  not  expressly  denied  shall  be 
deemed  to  be  admitted;  and 

(2)  A  statement  of  the  facts  supporting 
each  affirmative  defense. 

(d)  Complainants  may  file  a  reply 
responding  to  each  affirmative  defense 
asserted. 

(e)  Amendments  and  supplemental 
pleadings.  If  and  whenever  a 
determination  of  a  controversy  on  the 
merits  will  be  facilitated  thereby,  the 
Administrative  Law  Judge  may,  upon 
such  conditions  as  are  necessary  to 
avoid  prejudicing  the  public  interest  and 
the  rights  of  the  parties,  allow 
appropriate  ainendments  to  complaints 
and  other  pleadings  at  any  time  prior  to 
the  issuance  of  the  Administrative  Law 
Judge's  final  order  based  on  the 
complaint.  When  issues  not  raised  by 
the  pleadings  are  reasonably  within  the 
scope  of  the  original  complaint  and  are 
tried  by  express  or  implied  consent  of 
the  parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  pleadings,  and  such  amendments 
may  be  made  as  necessary  to  make  the 
pleading  conform  to  the  evidence.  The 
Administrative  Law  Judge  may,  upon 
reasonable  notice  and  such  terms  as  are 
just,  permit  supplemental  pleadings 
setting  forth  transactions,  occurrences, 
or  events  which  have  happened  or  new 
law  promulgated  since  the  date  of  the 
pleadings  and  which  are  relevant  to  any 
of  the  issues  involved. 

§  68.9    Motions  and  requests. 

(a)  Generally.  The  Chief 
Administrative  Hearing  Officer  is 
authorized  to  act  on  non-adjudicatory 
matters  relating  to  a  proceeding  prior  to 
the  appointment  of  an  Administrative 
Law  Judge.  After  the  complaint  is 
referred  to  an  Administrative  Law 
Judge,  any  application  for  an  order  or 
any  other  request  shall  be  made  by 
motion  which  shall  be  made  in  writing 
unless  the  Administrative  Law  Judge  in 
the  course  of  an  oral  hearing  consents  to 
accept  such  motion  orally.  The  motion 
or  request  shall  state  with  particularity 
the  grounds  therefor,  and  shall  set  forth 
the  relief  or  order  sought.  Motions  or 
requests  made  during  the  course  of  any 
oral  liearing  or  appearance  before  an 
Administrative  Law  Judge  shall  be 
stated  orally  and  made  part  of  the 
transcript.  Whether  a  motion  is  made 
orally  or  in  writing,  all  parties  shall  be 
given  reasonable  opportunity  to  respond 
or  to  object  to  the  motion  or  request 
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(b)  Responses  to  motions.  Within  ten 
(10)  days  after  a  written  motion  is 
served,  or  within  such  other  period  at 
the  Administrative  Law  Judge  may  fix, 
any  party  to  the  proceeding  may  file  a 
response  in  support  of,  or  in  opposition 
to,  the  motion,  accompanied  by  such 
affidavits  or  other  evidence  upon  which 
he/she  desires  to  rely.  Unless  the 
Administrative  Law  Judge  provides 
otherwise,  no  reply  to  a  response, 
counter-response  to  a  reply,  or  any 
further  responsive  document  shall  be 
filed. 

(c)  Oral  arguments  or  briefs.  No  oral 
argxmient  will  be  heard  on  motions 
unless  the  Administrative  Law  Judge 
otherwise  directs.  Written  memoranda 
or  briefs  may  be  filed  with  motions  or 
answers  to  motions,  stating  the  points 
and  authorities  relied  upon  in  support  of 
the  position  taken. 

S  68.10    Prehearing  statements. 

(a)  At  any  time  prior  to  the 
conunencement  of  the  hearing,  the 
Administrative  Law  Judge  may  order 
any  party  to  file  a  prehearing  statement 
of  position. 

(b)  A  prehearing  statement  shall  state 
the  name  of  the  party  or  parties  on 
whose  behalf  it  is  presented  and  shall 
briefiy  set  forth  the  following  matters, 
unless  otherwise  ordered  by  the 
Administrative  Law  Judge: 

(1)  Issues  involved  in  the  proceedings; 

(2)  Facts  stipulated  to  together  with  a 
statement  that  the  party  or  parties  have 
communicated  or  conferred  in  a  good 
faith  effort  to  reach  stipulation  to  the 
fullest  extent  possible; 

(3)  Facts  in  dispute; 

(4)  Witnesses,  except  to  the  extent 
that  disclosure  would  be  privileged,  and 
exhibits  by  which  disputed  facts  will  be 
litigated; 

(5)  A  brief  statement  of  applicable 
law; 

(6)  The  conclusions  to  be  drawn; 

(7)  The  estimated  time  required  for 
presentation  of  the  party's  or  parties' 
case;  and 

(8)  Any  appropriate  comments, 
suggestions,  or  information  which  might 
assist  the  parties  or  the  Administrative 
Law  Judge  in  preparing  for  the  hearing 
or  otherwise  aid  in  the  disposition  of  the 
proceeding. 

{68.11    Conference*. 

(1)  Purpose  and  scope.  (1)  Upon 
motion  of  a  party  or  in  the 
Administrative  Law  Judge's  discretion, 
the  judge  may  direct  the  parties  or  their 
counsel  to  participate  in  a  prehearing 
conference  at  any  reasonable  time  prior 
to  the  hearing,  or  in  a  conference  during 
the  coarse  of  the  hearing,  when  the 
Administrative  Law  Jnd^  finds  that  the 


proceeding  would  be  expedited  by  such 
a  conference.  Prehearing  conferences 
normally  shall  be  conducted  by 
conference  telephonic  commimication 
unless,  in  the  t^inion  of  the 
Administrative  Law  Judge,  such  method 
would  be  impractical,  or  when  such 
conferences  can  be  conducted  in  a  more 
expeditious  or  effective  manner  by 
correspondence  or  personal  appearance. 
Reasonable  notice  of  the  time,  place, 
and  manner  of  the  prehearing 
conference  shall  be  given. 

(2)  At  tfie  conference,  the  following 
matters  may  be  considered: 

(i)  The  simplification  of  issues; 

(ii)  The  necessity  of  amendments  to 
pleadings; 

(iii)  Tibe  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and  admissibility 
of  documents,  which  will  avoid 
unnecessary  proof; 

(iv)  The  limitations  on  the  number  of 
expert  or  other  witnesses; 

(v)  Negotiation,  compromise,  or 
settlement  of  issues; 

(vi)  The  exchange  of  copies  of 
proposed  exhibits; 

(vii)  The  identification  of  documents 
or  matters  of  which  official  notice  may 
be  requested; 

(viii)  A  schedule  to  be  followed  by  the 
parties  for  completion  of  the  actions 
decided  at  the  conference;  and 

(ix)  Such  other  matters,  including  the 
disposition  of  pending  motions,  as  may 
expedite  and  aid  in  the  disposition  of 
the  proceeding. 

(b)  Reporting.  A  verbatim  record  of 
the  conference  will  not  be  kept  unless 
directed  by  the  Administrative  Law 
Judge. 

(c)  Order.  Actions  taken  as  a  result  of 
a  conference  shall  be  reduced  to  a 
written  order,  unless  the  Administrative 
Law  Judge  concludes  that  a  stenographic 
report  shall  suffice,  or,  if  the  conference 
takes  place  within  seven  (7)  days  of  the 
beginning  of  the  hearing,  the 
Administrative  Law  Judge  elects  to 
make  a  statement  on  the  record  at  the 
hearing  summarizing  the  actions  taken. 

§  68.12    Consent  findings  or  dismissal. 

(a)  Submission.  The  parties  or  their 
authorized  representatives  or  their 
counsel  may: 

(1)  Submit  a  proposed  agreement 
containing  consent  findings  and  a 
proposed  decision  and  order  for 
consideration  by  the  Administrative 
Law  Judge;  or 

(2)  Notify  the  Administrative  Law 
Judge  that  the  parties  have  reached  a 
full  settlement  and  have  agreed  to 
dismissal  of  the  action.  Dismissal  of  the 
action  shall  be  subject  to  the  approval  of 
the  Administrative  Law  Judge. 


(b)  Content  Any  agreement 
containing  consent  findings  and  a 
proposed  decision  and  order  disposing 
of  a  proceeding  or  any  part  thereof  shall 
also  provide: 

(1)  Ihit  the  decision  and  order  based 
on  consent  findings  shall  have  the  same 
force  and  effect  as  a  decision  and  order 
made  after  full  hearing; 

(2)  That  die  entire  record  on  which 
any  decision  and  order  may  be  based 
shall  consist  solely  of  the  complaint. 
notice  of  hearing,  and  any  othN  such 
pleadings  and  documents  as  the 
Administrative  Law  Judge  shall  specify; 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  Administrative  Law 
Judge;  and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  decision 
and  order  entered  into  in  accordance 
with  the  agreement. 

(c)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  a  proposed  decision  and  order  is 
submitted  the  Administrative  Law 
Judge,  within  thirty  (30)  days  or  as  soon 
as  practicable  thereafter,  may,  if 
satisfied  with  its  timeliness,  form,  and 
substance,  accept  such  agreement  by 
issuing  a'  decision  and  order  based  upon 
the  agreed  findings.  In  his  or  her 
discretion,  the  Administrative  Law 
Judge  may  conduct  a  hearing  to 
determine  the  fairness  of  the  agreement, 
consent  findings,  and  proposed  decision 
and  order. 

§68.13    Interveoor  In  unfair  tmmlgretlon- 
related  empleymenl  case*. 

The  Special  Counsel,  or  any  interested 
person  or  private  organization,  other 
than  an  officer  of  the  Immigration  and 
Naturalization  Service,  may  petition  to 
intervene  as  a  party  in  unfair 
immigration-related  employment  cases. 
The  Administrative  Law  Judge  may,  in 
his  or  her  discretion,  grant  such  a 
petition,  if,  in  his  or  her  opinion,  the 
petitioner  has  a  legitimate  interest  in  thf 
proceedings  and  the  participation  wil! 
not  unduly  delay  the  outcome  and  is 
likely  to  contribute  materially  to  the 
proper  disposition  of  the  proceedings. 

§68.14    ConsoWdsfllon  Of  lieerings. 

When  two  or  more  hearings  are  to  be 
held,  and  the  same  or  substantially 
similar  evidence  is!  relevant  and 
material  to  the  matters  at  issue  at  each 
such  hearing,  the  Administrative  Law 
Judge  assigned  may,  upon  motion  by  any 
party,  or  on  his  or  her  ovtm  motion,  order 
that  a  consolidated  hearing  be 
conducted.  Where  consolidated  hearings 
are  held,  a  single  record  of  the 
proceedings  r^iy  be  made  and  the 
evidence  in'roduced  in  one  matter  may 
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be  considered  as  introduced  in  the 
others,  and  a  separate  or  joint  decision 
shall  be  made  at  the  discretion  of  the 
Administrative  Law  Judge. 

§  68.15    Amicus  curia*. 

A  brief  of  an  amicus  curiae  may  be 
filed  by  leave  of  the  Administrative  Law 
Judge  upon  motion  or  petition  of  the 
amicus  curiae.  The  amicus  curiae  shall 
not  participate  in  any  way  in  the 
conduct  of  the  hearing,  including  the 
presentation  of  evidence  and  the 
examination  of  witnesses. 

§68.16    Discov»ry—g«n«rai  provisions. 

(a)  General.  Parties  may  obtain 
discovery  by  one  or  more  of  the 
following  methods:  depositions  upon 
oral  examination  or  written  questions; 
written  interrogatories;  production  of 
documents  or  things,  or  permission  to 
enter  upon  land  or  other  property,  for 
inspection  and  other  purposes;  physical 
and  mental  examinations;  and  requests 
for  admissions.  The  frequency  or  extent 
of  these  methods  may  be  limited  by  the 
Administrative  Law  Judge  upon  his/her 
own  initiative  or  pursuant  to  a  motion 
under  subdivision  (c). 

(b)  Scope  of  discovery.  Unless 
otherwise  limited  by  order  of  the 
Administrative  Law  Judge  in  accordance 
with  these  rules,  the  parties  may  obtain 
discovery  regarding  any  matter,  not 
privileged,  which  is  relevant  to  the 
subject  matter  involved  in  the 
proceeding,  including  the  existence, 
description,  nature,  custody,  condition, 
and  location  of  any  books,  docimients, 
or  other  tangible  things,  and  the  identity 
and  location  of  persons  having 
knowledge  of  any  discoverable  matter. 

(c)  Protective  orders.  Upon  motion  by 
a  party  or  the  person  from  whom 
discovery  is  sought,  and  for  good  cause 
shown,  the  Administrative  Law  Judge 
may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  harassment, 
embarrassment,  oppression,  or  undue 
burden  or  expense,  including  one  or 
more  of  the  following: 

(1)  The  discovery  not  be  had; 

(2)  The  discovery  may  be  had  only  on 
specified  terms  and  conditions, 
including  a  designation  of  the  time, 
amount,  duration,  or  place; 

(3)  The  discovery  may  be  had  only  by 
a  method  of  discovery  other  than  that 
selected  by  the  party  seeking  discovery; 
or 

(4)  Certain  matters  not  relevant  may 
not  be  inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters. 

(dj  Supplementation  of  responses.  A 
party  who  has  responded  to  a  request 
for  discovery  with  a  response  that  was 
complete  when  made  is  under  no  duty  to 


supplement  his/her  response  to  include 
information  thereafter  acquired,  except 
as  follows: 

(1)  A  party  is  under  a  duty  to 
supplement  timely  his/her  response 
with  respect  to  any  question  directly 
addressed  to: 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters:  and 

(ii)  The  identity  of  each  person     ** 
expected  to  be  called  as  an  expert 
witness  at  the  hearing,  the  subject 
matter  on  which  he/she  is  expected  to 
testify,  and  the  substance  of  his/her 
testimony. 

(2)  A  party  is  under  a  duty  to  amend 
timely  a  prior  response  if  he/she  later 
obtains  information  upon  the  basis  of 
which: 

(i)  He/she  knows  the  response  was 
incorrect  when  made;  or 

(ii)  He/she  knows  that  the  response, 
though  correct  when  made,  is  no  longer 
true  and  the  circumstances  are  such  that 
a  failure  to  amend  the  response  is  in 
substance  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the 
Administrative  Law  Judge  upon  motion 
of  a  party  or  agreement  of  the  parties. 

§  68. 1 7    Written  interrogatories  to  parties. 

(a)  Any  party  may  serve  upon  any 
other  party  written  interrogatories  to  be 
answered  in  writing  by  the  party  served, 
or  if  the  party  served  is  a  public  or 
private  corporation  or  a  partnership  or 
association  or  governmental  agency,  by 
any  authorized  officer  or  agent,  who 
shall  furnish  such  information  as  is 
available  to  the  party.  A  oopy  of  the 
interrogatories  shall  be  served  on  all 
parties  to  the  proceeding. 

(b)  Each  interrogatory  shall  be 
answered  separately  and  fully  in  writing 
under  oath  or  affirmation,  unless  it  is 
objected  to,  in  which  event  the  reasons 
of  objection  shall  be  stated  in  lieu  of  an 
answer.  The  answers  and  objections 
shall  be  signed  by  the  person  making 
them.  The  party  upon  whom  the 
interrogatories  were  served  shall  serve  a 
copy  of  the  answer  or  objections  upon 
all  parties  to  the  proceeding  within 
thirty  (30)  days  after  service  of  the 
interrogatories,  or  within  such  shorter  or 
longer  period  as  the  Administrative  Law 
Judge  upon  motion  may  allow. 

(c)  An  interrogatory  otherwise  proper 
is  not  necessarily  objectionable  merely 
because  an  answer  to  the  interrogatory 
involves  an  opinion  or  contention  that 
relates  to  fact  or  the  application  of  law 
to  fact,  but  the  Administrative  Law 
Judge  may  upon  motion  order  that  such 
an  interrogatory  need  not  be  answered 
until  after  designated  discovery  has 


been  completed  or  until  a  prehearing 
conference  or  other  later  time. 

(d)  A  person  or  entity  upon  whom 
interrogatories  are  served  may  respond 
by  the  submission  of  business  records, 
indicating  to  which  interrogatory  the 
documents  respond,  if  they  are  sufficient 
to  answer  said  interrogatories. 

§  68.18    Production  of  documents,  ttiings, 
and  Inspection  of  land. 

(a)  Any  party  may  serve  on  any  other 
party  a  request  to: 

(1)  Produce  and  permit  the  party 
making  the  request,  or  a  person  acting 
on  his/her  behalf,  to  inspect  and  copy 
any  designated  documents  or  things  or 
to  inspect  land,  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served;  and 
•  (2)  Permit  the  party  making  the 
request,  or  a  person  acting  on  his/her 
behalf,  to  enter  the  premises  of  the  party 
upon  whom  the  request  is  served  to 
accomplish  the  purposes  stated  in 
paragraph  (1)  of  this  section. 

(b)  The  request  may  be  served  on  any 
party  without  leave  of  the 
Administrative  Law  Judge. 

(c)  The  request  shall: 

(1)  Set  forth  the  items  to  be  inspected 
either  by  individual  item  or  by  category; 

(2)  Describe  each  item  or  category 
with  reasonable  particularity;  and 

(3)  Specify  a  reasonable  time,  place, 
and  manner  of  making  the  inspection 
and  performing  the  related  acts. 

(d)  The  party  upon  whom  the  request 
is  served  shall  serve  on  the  party 
submitting  the  request  a  written 
response  within  thirty  (30)  days  after 
service  of  the  request. 

(e)  The  response  shall  state,  with 
respect  to  each  item  or  category: 

(1)  That  inspection  and  related 
activities  will  be  permitted  as  requested; 
or 

(2)  That  objection  is  made  in  whole  or 
in  part,  in  which  case  the  reasons  for 
objection  shall  be  stated. 

(f)  A  copy  of  each  request  for 
production  and  each  written  response 
shall  be  served  on  all  parties. 

§68.19    Admissions. 

(a)  A  party  may  serve  upon  any  other 
party  a  written  request  for  the 
admission,  for  purposes  of  the  pending 
action  only,  of  the  genuineness  and 
authenticity  of  any  relevant  document 
described  in  or  attached  to  the  request, 
or  for  the  admission  of  the  truth  of  any 
specified  relevant  matter  of  fact. 

(b)  Each  matter  of  which  an  admission 
is  requested  is  admitted  unless,  within 
thirty  (30)  days  after  service  of  the 
request  or  such  shorter  or  longer  time  as 
the  Administrative  Law  Judge  may 
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allow,  the  party  to  whom  the  request  is 
directed  serves  on  the  requesting  party: 

(1)  A  written  statement  denying 
specifically  the  relevant  matters  of 
which  an  admission  is  requested; 

(2)  A  written  statement  setting  forth  in 
detail  the  reasons  why  he/she  can 
neither  truthfully  admit  nor  deny  them; 
or 

(3)  Written  objections  on  the  ground 
that  some  or  all  of  the  matters  involved 
are  privileged  or  irrelevant  or  that  the 
request  is  otherwise  improper  in  whole 
or  in  part. 

(c)  An  answering  party  may  not  give 
lack  of  information  or  knowledge  as  a 
reason  for  failure  to  admit  or  deny 
unless  the  party  states  that  he/she  has 
made  reasonable  inquiry  and  that  the 
information  known  or  readily  obtainable 
by  him/her  is  insufficient  to  enable  the 
party  to  admit  or  deny. 

(d)  Any  matter  admitted  under  this 
section  is  conclusively  established 
unless  the  Administrative  Law  Judge 
upon  motion  permits  withdrawal  or 
amendment  of  the  admission. 

(e)  A  copy  of  each  request  for 
admission  and  each  written  response 
shall  be  served  on  all  parties. 

§  68^    Depositions. 

(a)  When,  how  and  by  whom  taken. 
Depositions  may  be  taken  by  oral 
examination  or  upon  written 
interrogatories  before  any  person  having 
power  to  administer  oaths.  All  costs 
involved  with  the  taking  of  depositions, 
including  the  cost  of  a  certified  court 
reporter  and  the  original  transcripts, 
shall  be  paid  by  the  party  seeking  the 
despositions. 

(b)  Notice.  Any  party  desiring  to  take 
the  deposition  of  a  witness  shall  give 
notice  in  writing  to  the  witness  and  all 
other  parties  of  the  time  and  place  of  the 
deposition,  and  the  name  and  address  of 
each  witness.  If  documents  are 
requested,  the  notice  shall  include  a 
written  request  for  the  production  of 
documents.  Not  less  than  ten  (10)  days 
written  notice  shall  be  given  when  the 
deposition  is  to  be  taken  within  the 
continental  United  States,  and  not  less 
than  twenty  (20)  days  written  notice 
shall  be  given  when  the  deposition  is  to 
be  taken  elsewhere,  unless  otherwise 
permitted  by  the  Administrative  Law 
Judge  or  agreed  to  by  the  parties. 

(c)  Taking  and  receiving  in  evidence. 
Each  witness  testifying  upon  deposition 
shall  testify  under  oath  and  any  other 
party  shall  have  the  right  to  cross- 
examine.  The  questions  propounded  and 
the  answers  thereto,  together  with  all 
objections  made,  shall  be  reduced  to 
writing,  certified  by  the  person 
administering  the  oath,  read  by  or  to. 
and  subscribed  by  the  witness  unless 


the  witness  and  the  parties  by 
stipulation  waive  such  signature, 
(d)  Motion  to  terminate  or  limit 
examination.  During  the  taking  of  a 
deposition,  a  party  or  deponent  may 
request  suspension  of  the  deposition  on 
grounds  of  bad  faith  in  the  conduct  of 
the  examination,  oppression  of  a 
deponent  or  party  or  improper  questions 
propounded.  The  deposition  will  then  be 
adjourned.  However,  the  objecting  party 
or  deponent  must  inmiediately  move  the 
Administrative  Law  Judge  for  a  ruling  on 
his/her  objections  to  the  deposition 
conduct  or  proceedings. 

§  68.21    Motion  to  compel  response  to 
discovery;  sanctions. 

(a)  If  a  deponent  fails  to  answer  a 
question  propounded,  or  a  party  upon 
whom  a  discovery  request  is  made 
pursuant  to  S  §  68.16  through  68.20.  fails 
to  respond  adequately  or  objects  to  the 
request  or  to  any  part  thereof,  or  fails  to 
permit  inspection  as  requested,  the 
discovering  party  may  move  the 
A.dministrative  Law  Judge  for  an  order 
compelling  a  response  or  inspection  in 
accordance  with  the  request.  Likewise,  a 
party  who  has  taken  a  deposition  or  has 
requested  admissions  or  has  served 
interrogatories  may  move  to  determine 

.  the  sufficiency  of  the  answers  or 
objections  thereto.  Unless  the  objecting 
party  sustains  his/her  burden  of 
showing  that  the  objection  is  justified, 
the  Administrative  Law  Judge  may  order 
that  an  answer  be  served.  If  the 
Administrative  Law  Judge  determines 
that  an  answer  does  not  comply  with  the 
requirements  of  these  rules,  he/she  may 
order  either  that  the  matter  is  admitted 
or  that  an  amended  answer  be  served. 

(b)  The  motion  shall  set  forth: 

(1)  The  nature  of  the  questions  or 
request; 

(2)  The  response  or  objections  of  the 
party  upon  whom  the  request  was 
served;  and 

(3)  Arguments  in  support  of  the 
motion. 

(c)  If  a  p£irty  or  an  officer  or  agent  of  a 
party  fails  to  comply  with  an  order, 
including,  but  not  limited  to.  an  order  for 
the  taking  of  a  deposition,  the 
production  of  documents,  or  the 
answering  of  interrogatories,  or 
responding  to  request  for  admissions,  or 
any  other  order  of  the  Administrative 
Law  Judge,  the  Administrative  Law 
Judge,  for  the  purposes  of  permitting 
resolution  of  the  relevent  issues  and 
disposition  of  the  proceeding  without 
unnecessary  delay  despite  such  failure, 
may  take  such  action  in  regard  thereto 
as  is  just,  including  but  not  limited  to  the 
following: 

(1)  Infer  and  conclude  that  the 
admissions,  testimony,  documents,  or 


other  evidence  would  have  been 
adverse  to  the  non-complying  party; 

(2)  Rule  that  for  the  purposes  of  the 
proceeding  the  matter  or  matters 
concerning  which  the  order  was  issued 
be  taken  as  established  adversely  to  the 
non-complying  party; 

(3)  Rule  that  the  non-complying  party 
may  not  introduce  into  evidence  or 
otherwise  rely  upon  testimony  by  such 
party,  officer  or  agent,  or  the  documents 
or  other  evidence,  in  support  of  or  in 
opposition  to  any  claim  or  defense; 

(4)  Rule  that  the  non-complying  party 
may  not  be  heard  to  object  to 
introduction  and  use  of  secondary 
evidence  to  show  what  the  withheld 
admission,  testimony,  documents,  or 
other  evidence  should  have  been  shown; 

(5)  Rule  that  a  pleading,  or  part  of  a 
pleading,  or  a  motion  or  other 
submission  by  the  non-complying  party. 
concerning  which  the  order  was  issued. 
be  stricken,  or  that  a  decision  of  the 
proceeding  be  rendered  against  the  non- 
complying  party,  or  both; 

(6)  In  the  case  of  failure  to  comply 
with  a  subpoena,  the  Administrative 
Law  Judge  may  also  take  the  action 
provided  in  %  68.23(e):  and 

(7)  In  ruling  on  a  motion  made 
pursuant  to  this  section,  the 
Administrative  Law  Judge  may  make 
and  enter  a  protective  order  such  as  he/ 
she  is  authorized  to  enter  on  a  motion 
made  pursuant  to  §  68.40. 

§68.22    Usa  Of  depositions  at  hearings. 

(a)  Generally.  At  the  hearing,  any  part 
or  all  of  a  deposition,  so  far  as 
admissible,  may  be  used  against  any 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
due  notice  thereof,  in  accordance  with 
any  one  of  the  following  provisions: 

(1)  Any  deposition  may  be  used  by 
any  party  for  the  propose  of 
contradicting  or  impeaching  the 
testimony  of  the  deponent  as  a  witness; 

(2)  Tlie  deposition  of  an  expert 
witness  may  be  used  by  any  party  for 
any  purpose,  tmless  the  Administrative 
Law  Judge  rules  that  such  use  would  be 
unfair  or  a  violation  of  due  process; 

(3)  The  deposition  of  a  pairty  or  of 
anyone  who  at  the  time  of  taking  the 
deposition  was  an  officer,  director,  or 
duly  authorized  agent  of  a  public  or 
private  corporation,  partnership,  or 
association  which  is  a  party,  may  be 
used  by  any  other  party  for  any  purpose; 

(4)  The  deposition  of  a  witness, 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpose  if  the 
Administrative  Law  Judge  finds: 

(i)  That  the  witness  is  dead;  or 
(ii)  That  the  witness  is  out  of  the 
United  States  or  more  than  100  miles 
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from  the  place  of  hearing  unless  it 
appears  that  the  absence  of  the  witness 
was  procured  by  the  party  offering  the 
deposition;  or 

(iii)  That  ^e  witness  is  unable  to 
attend  to  testify  because  of  age, 
sickness,  infirmity,  or  imprisonment;  or 

(iv)  That  the  party  offering  the 
deposition  has  been  unable  to  procure 
the  attendance  of  the  witness  by 
subpoena;  or 

(v)  Upon  application  and  notice,  that 
such  exceptional  circomstances  exist  to 
make  it  desirable,  in  the  interest  of 
justice  and  with  due  regard  to  the 
importance  of  presenting  the  testimony 
of  witnesses  orally  in  open  hearing,  to 
allow  the  deposition  to  be  used; 

(5)  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  any  other 
party  may  require  him/her  to  introduce 
all  of  it  which  is  relevant  to  the  part 
introduced,  and  any  party  may 
introduce  any  other  parts;  and 

(6)  Substitution  of  parties  does  not 
affect  the  right  to  use  depositions 
previously  taken;  and.  when  a 
proceeding  in  any  hearing  has  been 
dismissed  and  another  proceeding 
involving  the  parties  or  their 
representatives  or  successors  in  interest 
has  been  brought  (or  commenced),  all 
depositions  lawfully  taken  and  duly 
filed  in  the  former  proceeding  may  be 
used  in  die  latter  if  originally  taken 
therefor. 

(b)  Objections  to  admissibility.  Except 
as  provided  in  this  paragraph, 
objections  may  be  made  at  the  hearing 
to  receiving  in  evidence  any  deposition 
or  part  thereof  for  any  reason  which 
would  require  the  exclusion  of  the 
evidence  if  the  witness  were  then 
present  and  testifying. 

(1)  Objections  to  the  competency  of  a 
witness  or  to  the  competency,  relevancy, 
or  materiality  of  testimony  are  not 
waived  by  failure  to  make  them  before 
or  during  the  taking  of  the  deposition, 
unless  the  ground  of  the  objection  is  one 
which  might  have  been  obAdated  or 
removed  if  presented  at  that  time. 

(2)  Errors  and  irregularities  occurring 
at  the  oral  examination  in  the  manner  of 
taking  the  deposition,  in  the  form  of  the 
questions  or  answers,  in  the  oath  or 
affirmation,  or  in  the  conduct  of  parties 
and  errors  of  any  kind  which  might  be 
obviated,  removed,  or  cured  if  promptly 
presented,  are  waived  unless  reasonable 
objection  thereto  is  made  at  the  taking    . 
of  die  deposition. 


(a)  Excejit  as  provided  in  paragrai^ 
(b)  of  this  section,  an  Administrative 
Law  Judge  may  issue  subpoenas  as 
authorized  by  statute  or  law,  eidier  prior 
to  or  Bubsequeot  to  the  filing  of  a 


complaint,  and  upon  written  appUcation 
of  a  party  requiring  attendance  and 
testimony  of  witnesses  and  production 
of  things  including,  but  not  limited  to, 
papers,  books,  documents,  records, 
correspondence,  or  tangible  things  in 
their  possession  and  under  their  control 
and  access  to  such  things  for  the 
purposes  of  examination  and  copying.  A 
subpoena  may  be  served  by  overnight 
courier  service  or  overnight  mail, 
certified  mail  or  by  any  person  who  is 
not  less  than  18  years  of  age.  A  witness, 
other  than  a  witness  for  the  Federal 
Government,  may  not  be  required  to 
attend  a  deposition  or  hearing  unless  the 
mileage  and  witness  fee  applicable  to 
witnesses  in  courts  of  the  United  States 
for  each  date  of  attendance  is  paid  in 
advance  of  the  date  of  the  proceeding. 

(b)  If  a  party's  written  application  for 
subpoena  is  submitted  three  (3)  working 
days  or  less  before  the  hearing  to  which 
it  relates,  a  subpoena  shall  issue  at  the 
discretion  of  the  presiding 
Administrative  Law  Judge,  as 
appropriate. 

(c)  The  subpoena  shall  identify  the 
person  or  things  subpoenaed,  the  person 
to  whom  and  the  place,  date,  and  the 
time  at  which  it  is  returnable  or  the 
nature  of  the  evidence  to  be  examined 
or  copied,  and  the  date  and  time  when 
access  is  requested. 

(d)  Any  person  served  with  a 
subpoena  issued  by  an  Administrative 
Law  Judge  who  intends  not  to  comply 
with  it  shall,  within  ten  (10)  days  after 
the  date  of  service  of  the  subpoena  upon 
him  or  her,  petition  the  Administrative 
Law  Judge  to  revoke  or  modify  the 
subpoena.  A  copy  of  the  petition  shall 
be  served  on  all  parties  to  the  hearing. 
The  petition  shall  separately  identify 
each  portion  of  the  subpoena  with  which 
the  petitioner  does  not  intend  to  comply 
and  shall  state,  with  respect  to  each 
such  portion,  the  grounds  upon  which 
the  petitioner  relies.  A  copy  of  the 
subpoena  shall  be  attached  to  the 
petition.  Within  eight  (8)  days  after 
receipt  of  the  petition  the  party  who 
applied  for  such  subpoena  may  respond 
to  such  petition  and  the  Administrative 
Law  Judge  shall  then  make  a  final 
determination  upon  the  petition.  The 
Administrative  Law  Judge  shall  cause  to 
be  served  a  copy  of  the  final 
determination  of  the  petition  upon  the 
petitioner  and  all  parties. 

(e)  Failure  to  comply.  Upon  the  failure 
of  any  person  to  comply  with  an  order  to 
testify  or  a  subpoena  issued  under  this 
Section,  the  Administrative  Law  Judge 
may,  where  authorized  by  statute  or  by 
law,  apply  through  appropriate  counsd 
to  the  appropriate  district  court  of  the 
United  States  for  an  order  requiring 
compbance  with  the  order  or  scbpoena. 


§  68.24    Designation  of  Administrstive  Lm 
Judge. 

Hearings  will  be  held  before  an 
Administrative  Law  Judge  appointed 
under  5  U.S.C.  3105  and  assigned  to  the 
Department  of  Justice.  The  presiding 
judge  in  any  case  shall  be  designated  by 
the  Chief  Administrative  Hearing 
ORicer.  In  unfair  immigration-related 
employment  practice  cases,  only 
Administrative  Law  Judges  specially 
designated  by  the  Attorney  General  as 
having  special  training  respecting 
employment  discrimination  may  be 
chosen  by  the  Chief  Administrative 
Hearing  Officer  to  preside. 

§  68.2S    Continuances. 

(a)  When  granted.  Continuances  will 
only  be  granted  in  cases  of  prior  judicial 
commitments  or  undue  hardship,  or  a 
showing  of  other  good  cause. 

(b)  Tinie  limit  for  requesting.  Ex££pt 
for  good  cause  arising  thereafter, 
requests  for  continuances  must  be  filed 
not  later  than  fourteen  (14)  days  prior  to 
the  date  set  for  hearing. 

(c)  How  filed.  Motions  for 
continuances  shall  be  in  writing,  unless 
made  during  the  prehearing  conference 
or  hearing.  Copies  shall  be  served  on  all 
parties.  Any  motions  for  continuances 
filed  less  than  fourteen  (14)  days  of  the 
date  of  the  scheduled  proceeding  shall, 
in  addition  to  the  written  request,  be 
telephonically  communicated  to  the 
Administrative  Law  Judge  or  a  member 
of  his/her  staff  and  to  all  other  parties. 

(d)  Ruling.  Time  permitting,  the 
Administrative  Law  Judge  shall  issue  a 
written  order  in  advance  of  the 
scheduled  proceeding  date  which  either 
allows  or  denies  the  request.  Otherwise, 
the  ruling  made  orally  by  telephonic 
communication  to  the  party  requesting 
same  who  shall  be  responsible  for 
telephonically  notifying  all  other  parties. 
Oral  orders  shall  be  confirmed  in 
writing  by  the  Administrative  Law 
Judge. 

§68.26    Authortty  of  Adminkstrstivs  Law 
Judga. 

[ai]  General powera.  In  any  proceeding 
under  this  part,  the  Administrative  Law 
Judge  shall  have  all  powers  necessary  to 
the  conduct  of  fair  and  impartial 
hearing,  including,  but  not  Umited  to. 
the  following: 

(1)  Conduct  formal  hearings  in 
accordance  ivitfa  the  provisions  of  this 
part 

(2)  Administer  oaths  and  examine 
witnesses; 

(3)  Compel  the  production  of 
documents  and  appearance  of  witnesses 
in  control  of  tlie  parties; 
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(4)  Compel  the  appearance  of 
witnesses  by  the  issuance  of  subpoenas 
as  authorized  by  statute  or  law; 

(5)  Issue  decisions  and  orders; 

(6)  Take  any  action  authorized  by  the 
Administrative  Procedure  Act; 

(7)  Exercise,  for  the  purpose  of  the 
hearing  and  in  regulating  the  conduct  of 
the  proceeding,  such  powers  vested  in 
the  Attorney  General  as  are  necessary 
and  appropriate  therefor 

(8)  Where  applicable,  take  any 
appropriate  action  authorized  by  the 
Rules  of  Civil  Procedure  for  the  United 
States  District  Courts,  issued  from  time- 
to-time  and  amended  pursuant  to  28 
U.S.C.  2072;  and 

(9)  Do  all  other  things  necessary  to 
enable  him/her  to  discharge  the  duties 
of  the  office. 

(b)  Enforcement.  If  any  person  in 
proceedings  before  an  Administrative 
Law  Judge  disobeys  or  resists  any 
lawful  order  or  process,  or  misbehaves 
during  a  hearing  or  so  near  the  place 
thereof  as  to  obstruct  the  same,  or 
neglects  to  produce,  after  having  been 
ordered  to  do  so,  any  pertinent  book, 
paper,  or  document,  or  refuses  to  appear 
after  having  been  subpoenaed,  or  upon 
appearing  refuses  to  take  the  oath  as  a 
witness,  or  after  having  taken  the  oath 
refuses  to  be  examined  according  to 
law,  the  Administrative  Law  Judge 
responsible  for  the  adjudication  may, 
where  authorized  by  statute  or  law. 
apply  through  appropriate  counsel  to  the 
Federal  District  Court  having 
jurisdiction  in  the  place  in  which  he/she 
is  sitting  to  request  appropriate 
remedies. 

§  68.27    Unavailal)<Uty  of  Administrative 
Law  Judge. 

In  the  event  the  Administrative  Law 
Judge  designated  to  conduct  the  hearing' 
becomes  unavailable,  the  Chief 
Administrative  Hearing  Officer  may 
designate  another  Administrative  Law 
Judge  for  the  purpose  of  further  hearing 
or  other  appropriate  action. 

§  68.28    Disqualification. 

(a)  When  an  Administrative  Law 
Judge  deems  himself  or  herself 
disqualified  to  preside  in  a  particular 
proceeding,  such  judge  shall  withdraw 
therefrom  by  notice  on  the  record 
directed  to  the  Chief  Administrative 
Hearing  Officer. 

(b)  Whenever  any  party  shall  deem 
the  Administrative  Law  Judge  for  any 
reason  to  be  disqualified  to  preside,  or 
to  continue  to  preside,  in  a  particular 
proceeding,  that  party  shall  file  with  the 
Administrative  Law  Judge  a  motion  to 
recuse.  The  motion  shall  be  supported 
by  an  affidavit  setting  forth  the  alleged 
grounds  for  disqualification.  The 


Administrative  Law  Judge  shall  rule 
upon  the  motion. 

(c)  In  the  event  of  disqualification  or 
recusal  of  an  Administrative  Law  Judge 
as  provided  in  paragraph  (a)  or  (b)  of 
this  section,  the  Chief  Administrative 
Hearing  Officer  shall  refer  the  matter  to 
another  Administrative  Law  Judge  for 
further  proceedings. 

§  68.29    Separation  of  functiona. 

No  officer,  employee,  or  agent  of  the 
Federal  Government  engaged  in  the 
performance  of  investigative  or 
prosecutorial  functions  in  connection 
with  any  proceeding  shall,  in  that 
proceeding  or  a  factually  related 
proceeding,  participate  or  advise  in  the 
decision  of  the  Administrative  Law 
Judge,  except  as  a  witness  or  counsel  in 
the  proceedings. 

S  68.30    Expedition. 

Hearings  shall  proceed  with  all 
reasonable  speed,  insofar  as  practicable 
and  with  due  regard  to  the  convenience 
of  the  parties. 

§  68.31    Appearance  and  representation. 

(a)  Appearances.  Any  party  shall  have 
the  right  to  appear  at  a  hearing  to 
examine  and  cross-examine  witnesses, 
and  to  introduce  into  the  record 
documentary  or  other  relevant  evidence, 
except  that  the  participation  of  any 
intervenor  shall  be  limited  to  die  extent 
prescribed  by  the  Administrative  Law 
Judge. 

(b)  Representation.  (1)  A  party  may  be 
represented  by  an  attorney  qualified 
under  paragraph  (b)(4)  of  this  section,  at 
no  expense  to  the  Government. 

(2)  Any  person  compelled  to  testify  in 
a  proceeding  in  response  to  a  subpoena 
may  be  accompanied,  represented,  and 
advised  by  counsel. 

(3)  The  Department  of  Justice  may  be 
represented  by  the  appropriate  counsel 
in  these  proceedings. 

(4)  Qualifications  of  attorneys.  An 
attorney  at  law  who  is  admitted  to 
practice  before  the  federal  courts  or 
before  the  highest  court  of  any  state,  the 
District  of  Columbia,  or  any  territory  or 
commonwealth  of  the  United  States, 
may  practice  before  the  Administrative 
Law  Judges.  An  attorney's  own 
representation  that  he/she  is  in  good 
standing  before  any  of  such  courts  shall 
be  sufficient  proof  thereof,  unless 
otherwise  ordered  by  the  Administrative 
Law  Judge. 

(5)  Each  attorney  shall  file  a  notice  of 
appearance.  Such  notice  shall  indicate 
the  name  of  the  case  or  controversy,  the 
case  number  if  assigned,  and  the  party 
on  whose  behalf  the  appearance  is 
made.  The  notice  of  appearance  shall  be 
accompanied  by  a  certification 


indicating  that  such  notice  was  served 
on  all  parties  of  record. 

(6)  Authority  for  representation.  Any 
individual  acting  in  a  representative 
capacity  in  any  adjudicative  proceeding 
may  be  required  by  the  Administrative 
Law  Judge  to  show  his/her  authority  to 
act  in  such  capacity. 

(c)  Withdrawal  or  substitution  of  an 
attorney.  Withdrawal  or  substitution  of 
an  attorney  may  be  permitted  by  the 
Administrative  Law  Judge  upon  written 
motion. 

S  68.32    Legal  assistance. 

The  Office  of  the  Chief  Administrative 
Hearing  Officer  does  not  have  authority 
to  appoint  counsel. 

$68.33    Standards  of  conduct 

(a)  All  persons  appearing  in 
proceedings  before  an  Administrative 
Law  Judge  are  expected  to  act  with 
integrity,  and  in  an  ethical  manner. 

(b)  The  Administrative  Law  Judge 
may  exclude  from  proceedings  parties, 
witnesses,  and  their  representatives  foi 
refusal  to  comply  with  directions, 
continued  use  of  dilatory  tactics,  refusal 
to  adhere  to  reasonable  standards  of 
orderly  and  ethical  conduct,  failure  to 
act  in  good  faith,  or  violation  of  the 
prohibition  against  ex  parte 
communications.  The  Administrative 
Law  Judge  shall  state  in  the  record  the 
cause  for  barring  an  attorney  or  other 
individual  from  participation  In  a 
particular  proceeding.  The 
Administrative  Law  Judge  may  suspend 
the  proceeding  for  a  reasonable  time  for 
the  purpose  of  enabling  a  party  to  obtain 
another  attorney  or  representative. 

§  68.34    Ex  parte  communications. 

(a)  General.  Except  for  other 
employees  of  the  Executive  Office  for 
Immigration  Review,  the  Administrative 
Law  Judge  shall  not  consult  any  person, 
or  party,  on  any  fact  in  issue  unless 
upon  notice  and  opportunity  for  all 
parties  to  participate.  Communications 
by  the  Office  of  the  Chief 
Administrative  Hearing  Officer,  the 
assigned  judge,  or  any  party  for  the  sole 
purpose  of  scheduling  hearings,  or 
requesting  extensions  of  time  are  not 
considered  ex  parte  communications, 
except  that  all  other  parties  shall  be 
notified  of  such  request  by  the 
requesting  party  and  be  given  an 
opportimity  to  respond  thereto. 

(b)  Sanctions.  A  party  or  participant 
who  makes  a  prohibited  ex  parte 
communication,  or  who  encourages  or 
solicits  another  to  make  any  such 
communication,  may  be  subject  to  any 
appropriate  sanction  or  sanctions, 
inclu(Ung  but  not  limited  to.  exclusion 
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from  the  proceedings  and  adverse  ruling 
on  the  issue  which  is  the  subject  of  the 
prohibited  communication. 

§68.35    Waiwv  alright  to  appMT  and 
faUora  to  partlolpaH  or  to  appear. 

(a)  Waiver  of  right  to  appear.  If  all 
parties  waive  in  writing  their  right  to 
appear  before  the  Administrative  Law 
Judge  or  to  present  evidence  or 
argument  personally  or  by 
representative,  it  shall  not  be  necessary 
to  give  notice  of  and  conduct  an  oral 
hearing.  A  waiver  of  the  right  to  appear 
and  present  evidence  and  allegations  as 
to  facts  and  law  shall  be  made  in 
writing  and  filed  with  the  Chief 
Administrative  Hearing  Officer  or  the 
Administrative  Law  Judge.  Where  such 
a  waiver  has  been  filed  by  all  parties 
and  they  do  not  appear  before  the 
Administrative  Law  Judge  personally  or 
by  representative,  the  Administrative 
Law  Judge  shall  make  a  record  of  the 
relevant  written  evidence  submitted  by 
the  parties,  together  with  any  pleadings 
they  may  submit  with  respect  to  the 
issues  in  the  case.  Such  documents  shall 
be  considered  as  all  of  the  evidence  in 
the  case  and  decision  shall  be  based  on 
them. 

(b)  Dismissal— Abandonment  by 
party.  A  request  for  hearing  may  be 
dismissed  upon  its  abandonment  by  the 
party  or  parties  who  filed  it  A  party 
shall  be  deemed  to  have  abandoned  a 
request  for  hearing  if  neither  the  party 
nor  his/her  representative  appears  at 
the  time  and  place  fixed  for  the  hearing 
and  either 

(1)  Prior  to  the  time  for  hearing,  such 
party  does  not  show  good  cause  as  to 
why  neither  he/she  nor  his/her 
representative  can  appear;  or 

(2)  Within  ten  (10)  days  after  the  time 
for  hearing  such  party  does  not  show 
good  cause  for  such  failure  to  appear. 

(c)  Default — Failure  to  appear.  A 
default  decision,  'jnder  S  6e.8(b).  may  be 
entered,  with  prejudice,  against  any 
party  failing,  without  goodtause,  to 
appear  at  a  hearing. 

§68.36    Motion  tor  summary  decisic.x 

(a)  Any  party  may.  at  least  twenty 
(20)  days  before  the  date  fixed  for  any 
hearing,  move  with  or  without 
supporting  affidavits  for  a  summary 
decision  on  all  or  any  part  of  the 
proceeding.  Any  other  party  may.  within 
ten  (10)  days  after  service  of  the  motion, 
serve  supporting  or  opposing  papers 
with  affidavits  if  appropriate,  or 
countermove  for  summary  decision.  The 
Administrative  Law  Judge  may  set  the 
matter  lot  argument  and/or  call  for 
submission  of  briefs. 

(b)  Any  affidavits  submitted  with  the 
motion  shall  set  forth  such  facts  as 


would  be  admissible  in  evidence  in  a 
proceeding  subject  to  5  U.S.C.  556  and 
557  and  shall  show  affirmatively  that  the 
affiant  is  competent  to  testify  to  the 
matters  stated  therein.  When  a  motion 
for  summary  decision  is  made  and 
supported  as  provided  in  this  section,  a 
party  opposing  the  motion  may  not  rest 
upon  the  mere  allegations  or  denials  of 
such  pleading.  Such  response  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  issue  of  fact  for  the  hearing. 

(c)  The  Administrative  Law  Judge  may 
enter  a  summary  decision  for  either 
party  if  the  pleadings,  affidavits, 
material  obtained  by  discovery  or 
otherwise,  or  matters  officially  noticed 
show  that  tliere  is  no  genuine  issue  as  to 
any  material  fact  and  that  a  party  is 
entitled  to  summary  decision. 

(d)  Form  of  summary  decisions.  Any 
final  decision  issued  as  a  summary 
decision  shall  conform  to  the 
requirements  for  all  final  decisions.  An 
initial  decision  and  a  final  decision 
made  under  this  paragraph  shall  include 
a  statement  of: 

(1)  Findings  of  fact  and  conclusions  of 
law,  and  the  reasons  therefor,  on  all 
issues  presented;  and 

(2)  Any  terms  and  conditions  <rf  the 
rule  or  order. 

(e)  Hearings  on  issue  of  fact.  Where  a 
genuine  question  of  material  fact  is 
raised,  the  Administrative  Law  Judge 
shall,  and  in  any  other  case  may,  set  the 
case  for  an  evidentiary  hearing. 

S  68.37    Formal  haarlnos. 

(a)  Public.  Hearings  shall  be  open  to 
the  public.  The  Administrative  Law 
Judge  may  order  a  hearing  or  any  part 
thereof  closed,  where  to  do  so  would  be 
in  the  best  interests  of  the  parties,  a 
witness,  the  public  or  other  affected 
persons.  Any  order  closing  the  hearing 
shall  set  fordi  the  reasons  for  the 
decision.  Any  objections  thereto  shall  be 
made  a  part  of  the  record. 

(b)  Jurisdiction.  The  Administrative 
Law  Judge  shall  have  jurisdiction  to 
decide  all  issues  of  fact  and  related 
issues  of  law. 

(c)  Rights  of  parties.  Every  party  shall 
have  the  right  of  timely  notice  and  all 
other  rights  essential  to  a  fair  hearing, 
including,  but  not  limited  to,  the  right  to 
present  evidence,  to  conduct  such  cross- 
examination  as  may  be  necessary  for  a 
full  and  complete  disclosure  of  the  facts, 
and  to  be  heard  by  objection,  motion, 
and  argujnent. 

(d)  Rights  of  participation.  Every 
party  shall  have  the  right  to  make  a 
written  or  oral  statement  of  position.  At 
the  discretion  of  the  Administrative  Law 
Judge,  participants  may  file  proposed 
findings  of  fact  conclusions  of  law,  and 
a  post  hearing  brief. 


(e)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  by  the 
request  for  hearing,  prehearing 
stipulation,  or  prehearing  order  are  tried 
by  express  or  implied  consent  of  the 
parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  pleadings.  Such  amendm^it  of  the 
pleadings  as  may  be  necessary  to  cause 
them  to  conform  to  the  evidence  may  be 
made  on  motion  of  any  party  at  any 
time;  but  failure  to  so  amend  does  not 
affect  the  result  of  the  hearing  of  these 
issues.  The  Administrative  Law  Judge 
may  grant  a  continuance  to  enable  die 
objecting  party  to  meet  such  evidence. 

§68J8    Evktence. 

(a)  Applicability  of  Federal  rules  of 
evidence.  Unless  otherwise  provided  by 
statute  or  these  rules,  the  Federal  Rules 
of  Evidence  will  be  a  general  guide  to  all 
proceedings  held  pMirsuant  to  these 
rules. 

(b)  Admissibility.  All  relevant 
material  and  reliable  evidence  is 
admissible,  but  may  be  excluded  if  its 
probative  value  is  substantially 
outweighed  by  unfair  prejudice  or 
confusion  of  the  issues,  or  by 
considerations  of  undue  delay,  waste  of 
time,  immateriality,  or  needless 
presentation  of  cumulative  evidence. 
Stipulations  of  fact  may  be  introduced  in 
evidence  with  respect  to  any  issue. 
Every  party  shall  have  the  right  to 
present  his/her  case  or  defense  by  oral 
or  documentary  evidence,  depositions, 
and  duly  authenticated  copies  of  records 
and  documents;  to  submit  rebuttal 
evidence;  and  to  conduct  such 
reasonable  cross-eyeaminaUon  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts.  The  Administrative  Law 
Judge  shall  have  the  right  in  his/her 
discretion  to  fimit  the  number  of 
witnesses  whose  testimony  may  be 
merely  cumulative  and  shall,  as  a  matter 
of  policy,  not  only  exclude  irrelevant, 
immaterial,  or  unduly  repetitious 
evidence  but  shall  also  limit  the  cross- 
examination  of  witnesses  to  reasonable 
bounds  so  as  not  to  prolong  the  hearing 
unnecessarily,  and  unduly  burden  the 
record.  Material  and  relevant  evidence 
shall  not  be  excluded  because  it  is  not 
the  best  evidence,  unless  its  authenticity 
is  challenged,  in  which  case  reasonable 
time  shall  be  given  to  establish  its 
authenticity.  When  only  portions  of  a 
docimfient  are  to  be  relied  upon,  the 
offering  party  shall  prepare  the  pertinent 
excerpts,  adequately  identified,  and 
shall  simply  copies  of  such  exoerpts. 
together  with  a  statement  indicating  the 
purpose  for  which  such  materials  will  be 
offered,  to  the  Administrative  Law  Judge 
and  to  the  other  parties.  Only  the 
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excerpts,  bo  prepared  and  submitted, 
shall  be  received  in  the  record. 
However,  the  original  document  should 
be  made  available  for  examination  and 
for  use  by  opposing  counsel  for  puoposes 
of  cross-examination.  Compilations, 
charts,  summaries  of  data,  and 
photostatic  copies  of  documents  may  be 
admitted  in  evidence  if  the  proceedijags 
will  thereby  be  expedited,  and  if  the 
material  upon  which  they  are  based  is 
available  for  examination  by  the  parties. 

(c)  Objections  to  evidence.  Objections 
to  the  admission  or  exclusion  of 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objections -relied  upon, 
and  to  the  extent  permitted t)y  the 
Administrative  Law  Judge,  the  transcript 
shall  include  argument  or  debate 
thereon.  Rulings  on  such  objections  shall 
be  made  at  the  time  of  objection  or  prior 
to  the  receipt  of  further  evidence.  Such 
ruling  shall  be  a  part  of  the  record. 

(d)  Exceptions.  Formal  exceptions  to 
the  rulings  of  tfie  Administrative  Law 
Judge  made  during  the  coiu^e  of  the 
hearing  are  unnecessary.  For  all 
purposes  for  which  an  exception 
otherwise  would  be  taken,  it  is  sufficient 
that  a  party,  at  die  time  the  ruling  of  the 
Administrative  Law  Judge  is  made  or 
sought,  makes  known  the  action  he/she 
desires  the  Administrative  Law  Judge  to 
take  or  his/her  objection  to  an  action 
taken,  and  his/her  grounds  therefor. 

(e)  Offers  of  proof  Any  offer  of  proof 
made  in  connection  with  an  objection 
taken  to  any  ruling  of  the  Administrative 
Law  Judge  rejecting  or  excluding 
proffered  oral  testimony  shall  consist  of 
a  statement  of  the  substance  of  the 
evidence  which  counsel  contends  would 
be  adduced  by  such  testimony,  and,  if 
the  excluded  evidence  consists  of 
evidence  in  documentary  or  written 
form  or  of  reference  to  documents  or 
records,  a  copy  of  such  evidence  shall 
be  marked  for  identification  and  shall 
constitute  the  offer  of  proof. 

§68.39    Official  notlca. 

Official  notice  may  be  taken  of  any 
material  fact,  not  appearing  in  evidence 
in  the  record,  which  is  among  the 
traditional  matters  of  judicial  notice. 
Provided,  however,  that  the  parties  shall 
be  given  adequate  notice,  at  the  hearing 
or  by  reference  in  the  Administrative 
Law  Judge's  decision,  of  the  matters  so 
noticed,  and  shall  be  given  adequate 
opportunity  to  show  the  contrary. 

§  68.40    in  caHMra  and  protactiva  enters, 
(a)  Privileged  communications.  Upon 
application  of  any  person,  the 
AdministrBtive  Law  judge  may  limit 
discovery  or  introduction  of  evidence  or 
issue  sudi  protective  or  other  orders  as 
in  his/her  judgment  may  be  consistent 


with  the  objective  of  protecting 
privileged  communications  and  of 
protecting  data  and  other  material  the 
disclosure  of  which  would  unreasonably 
prejudice  a  party,  witness,  or  third 
party. 

(b)  Classified  or  sensitive  matter,  fl) 
Without  limiting  the  discretion  of  (he 
Administrative  Law  Judge  to  give  effect 
to  any  other  appHcable  privilege,  it  shall 
be  proper  for  the  Administrative  Law 
Judge  to  limit  discovery  or  introduction 
of  evidence  or  to  issue  such  pcotective 
or  other  orders  as  in  his/her  judgment 
may  be  consistent  with  the  objective  of 
preventing  undue  disclosure  of 
classified  or  sensitive  matter.  Where  the 
Administrative  Law  Judge  determines 
that  information  in  documents 
containing  sensitive  matter  should  be 
made  available  to  a  respondent,  he/she 
may  direct  the  party  to  prepare  an 
unclassified  omonsensitive  summary  nr 
extract  of  the  original.  The  summary  or 
extract  may  be  admitted  as  evidence  in 
the  record. 

(2)  If  the  Administrative  Law  Judge 
determines  that  this  procedure  is 
inadequate  and  that  classified  or 
otherwise  sensitive  matter  must  form 
part  of  "flie  record  in  order  to  avoid 
prejudice  to  any  party,  he/she  may 
advise  the  parties  and  provide 
opportunity  for  arranf  -ments  to  permit  a 
party  or  a  representative  to  have  access 
to  such  matter.  Such  arrangements  may 
include  obtaining  security  clearances  or 
giving  counsel  for  a  party  access  to 
sensitive  information  and  documents 
subject  to  assurances  against  further 
disclosure. 

§  68.41     Extiibtts. 

(a)  Identification.  All  exhibits  offered 
in  evidence  shall  be  numbered  and 
marked  with  a  designation  identifying 
the  party  or  intervener  by  whom  the 
exhibit  is  offered. 

(b)  Exchange  of  exhibits.  When 
written  exhibits  are  offered  in  evidence, 
one  copy  must  be  furnished  to  each  of 
the  parties  at  the  hearing,  and  two 
copies  to  the  Administrative  Law  Judge, 
unless  the  parties  previously  have  been 
furnished  with  copies  or  the 
Administrative  Law  Judge  directs 
otherwise.  If  the  Administrative  Law 
Judge  has  not  fixed  a  time  for  the 
exchange  of  exhibits,  the  parties  shall 
exchange  copies  of  exhibits  at  iiie 
earliest  practicable  time,  preferably 
before  the  hearing  or,  at  the  latest,  atlhe 
commencement  of  the  hearing. 

\c)  Substttution  pf  copies  for  original 
exhibrts.  The  Administrative  Law  Judge 
may  permit  a  party  to  withdraw  original 
documents  offered  in  evidence  and 
substitute  true  copies  in  lieu  thereof. 


§68.48 

In  case  any  portion  of  the  record  in 
any  other  proceeding -or  civil  t)r  criminal 
action  is  offered  in  evidence,  a  true  copy 
of  such  portion  shall  i)e  presented  for 
the  record  in  the  Form  of  an  exbibit 
unless  the  Administrative  Law  Judge 
directs  otherwise. 

§68.43    Dasignalienofpartaor 
documents. 

Where  relevant  and  material  matter 
offered  in  evidence  is  embraced  in  a 
document  containing  other  matter  not 
material  or  relevant  and  not  intended  to 
be  put  in  evidence,  the  participant 
offering  the  same  shall  plainly  designate 
the  matter-so  ofiered,  segregating  and 
excluding  insofar  as  practicable  the 
immaterial  or  irrelevant  parts.  If  other 
matter  in  such  document  is  in  such  bulk 
or  extent  as -would  necessarily 
encumber  the  record,  such  document 
will  not  be  received  in  evidence,  but 
may  be  marked  for  identification,  and  if 
properly  auflienticated,  the  relevant  and 
material  parts  thereof  may  be  read  into 
the  record,  or  if  the  Administrative  Law 
Judge  so  directs,  a  true  copy  of  such 
matter  in  proper  form  shall  be  received 
in  evidence  as  an  exhibit,  and  copies 
shall  be  delivered  by  the  participant 
offering  the  same  to  the  other  parties  or 
their  attorneys  appearing  at  fte  hearing, 
who  shall  be  afforded  an  opportunity  to 
examine  the  entire  document  and  to 
offer  in  evidence  in  like  manner  odier 
material  and  relevant  portions  thereof. 

§68.44    Authenticity. 

The  authenticity  of  all  documents 
submitted  as  proposed  exhibits  in 
advance  of  the  hearing  shall  be  deemed 
admitted  unless  written  objection  therto 
is  filed  prior  to  the  hearing,  except  that  a 
party  will  be  permitted  to  challenge 
such  authenticity  at  a  later  time  upon  a 
clear  showing  of  good  cause  for  failure 
to  have  filed  such  written  dbjection. 

§68.45   StlptJiationa. 

The  parties  may  by  stipulation  in 
writing  at  any  stage  of  the  proceeding, 
or  by  stipulation  made  orally  at  the 
hearing,  agree  upon  any  pertinent  facts 
in  the  processing.  It  is  desirable  that  the 
facts  be  thus  agreed  upon  so  far  as  and 
whenever  practicable.  Stipulations  may 
be  recieved  in  evidence  at  a  hearing  or 
prior  thereto,  and  when  received  in 
evidence,  shall  be  binding  on  the  parties 
thereto. 

§  68.46    Record  of  iMsrings. 

(a)  General.  A  verbatim  written 
record  of  all  hearings  shall  be  kept 
except  in  cases  where  the  proceedings 
are  terminated  in  accordance  with 
S  68.12.  All  evidence  upon  which  the 
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Administrative  Law  Judge  relies  for 
decision  shall  be  contained  in  the 
transcript  of  testimony,  either  directly  or 
by  appropriate  reference.  All  exhibits 
introduced  as  evidence  shall  be  marked 
for  identification  and  incorporated  into 
the  record.  Transcripts  may  be  obtained 
by  the  parties  and  the  public  from  the 
official  court  reporter  of  record.  Any 
fees  in  connection  therewith  shall  be  the 
responsibility  of  the  parties. 

(b)  Corrections.  Corrections  to  the 
official  transcript  will  be  permitted  upon 
motion.  Motions  for  correction  must  be 
submitted  within  ten  (10)  days  of  the 
receipt  of  the  transcript  by  the 
Administrative  Law  Judge  or  such  other 
time  as  may  be  permitted  by  the 
Administrative  Law  Judge.  Corrections 
of  the  official  transcript  will  be 
permitted  only  when  errors  of  substance 
are  involved  and  only  upon  approval  of 
the  Administrative  Law  Judge. 

§68.47    Closing  tlw  record. 

(a)  When  there  is  a  hearing,  the  record 
shall  be  closed  at  the  conclusion  of  the 
hearing  unless  the  Administrative  Law 
Judge  directs  otherwise. 

(b)  If  any  party  waives  a  hearing,  the 
record  shall  be  closed  on  the  date  set  by 
the  Administrative  Law  Judge  as  the 
fmal  date  for  the  receipt  of  submissions 
of  the  parties  to  the  matter. 

(c)  Once  the  record  is  closed,  no 
additional  evidence  shall  be  accepted 
into  the  record  except  upon  a  showing 
that  new  and  material  evidence  has 
become  available  which  was  not  readily 
available  prior  to  the  closing  of  the 
record.  However,  the  Administrative 
Law  Judge  shall  make  part  of  the  record 
any  motions  for  attorney's  fees 
authorized  by  statutes,  and  any 
supporting  documentation,  any 
determinations  thereon,  and  any 
approved  correction  to  the  transcript. 

§  68.48    Receipt  of  documents  after 
hearing. 

Documents  submitted  for  the  record 
after  the  close  of  the  hearing  will  not  be 
received  in  evidence  except  upon  ruling 
of  the  Administrative  Law  Judge.  Such 
documents  when  submitted  shall  be 
accompanied  by  proof  that  copies  have 
been  served  upon  all  parties,  who  shall 
have  an  opportunity  to  comment 
thereon.  Copies  shall  be  received  not 
later  than  twenty  (20)  days  after  the 
close  of  the  hearing  except  for  good 
cause  shown,  and  not  less  than  ten  (10) 
days  prior  to  the  date  set  for  filing 
briefs.  Exhibit  numbers  should  be 
assigned  by  counsel  or  the  party. 

§  68.49    Restricted  access. 

On  his/her  own  motion,  or  on  the 
motion  of  any  party,  the  Administrative 


Law  Judge  may  direct  that  there  be  a 
restricted  access  portion  of  the  record  to 
contain  any  material  in  the  record  to 
which  public  access  is  restricted  by  law 
or  by  the  terms  of  a  protective  order 
entered  in  the  proceedings.  This  portion 
of  the  record  shall  be  placed  in  a 
separate  file  and  clearly  marked  to 
avoid  improper  disclosure  and  to 
identify  it  as  a  portion  of  the  official 
record  in  the  proceedings. 

§  68.50    Decision  and  order  of  ttw 
Administrative  Law  Judge. 

(a)  Proposed  decision  and  order. 
Within  twenty  (20)  days  of  filing  of  the 
transcript  of  the  testimony,  or  such 
additional  time  as  the  Administrative 
Law  Judge  may  allow,  a  party  may  file 
proposed  Hndings  of  fact,  conclusions  of 
law,  and  order  together  with  a 
supporting  brief  expressing  the  reasons 
for  such  proposals.  Such  proposals  and 
brief  shall  be  served  on  all  parties,  and 
shall  refer  to  all  portions  of  the  record 
and  to  all  authorities  relied  upon  in 
support  of  each  proposal. 

(b)  Decision.  Unless  an  extension  of 
time  is  given  by  the  Chief 
Administrative  Hearing  Officer  on  good 
cause,  the  Administrative  Law  Judge 
shall  make  his/her  decision  within  sixty 
(60)  days  after  receipt  of  the  hearing 
transcript  or  of  receipt  by  the 
Administrative  Law  Judge  of  post- 
hearing  briefs,  proposed  findings  of  fact, 
and  conclusions  of  law,  if  any.  The 
decision  of  the  Administrative  Law 
Judge  shall  be  based  upon  the  whole 
record.  It  shall  be  supported  by  reliable 
and  probative  evidence.  The  standard  of 
proof  shall  be  by  a  preponderance  of  the 
evidence.  Such  decision  shall  be  in 
accordance  with  the  regulations  and 
rulings  of  the  statute  or  regulations 
conferring  jurisdiction. 

(c)  Order.  (1)  Unfair  Immigration- 
Related  Employment  Practice  Cases. 

(i)  If,  upon  the  preponderance  of  the 
evidence,  the  Administrative  Law  judge 
determines  that  an  unfair  immigration- 
related  employment  practice  has 
occurred,  the  order  shall  include  a 
requirement  that  the  respondent  cease 
and  desist  from  such  practice.  The  order 
may  also  require  the  respondent — 

(A)  To  comply  with  the  requirements 
of  section  274A(b)  of  the  INA  with 
respect  to  individuals  hired  (or  recruited 
or  referred  for  employment  for  a  fee) 
during  a  period  of  up  to  three  years; 

(B)  To  retain  for  a  period  of  up  to 
three  years,  and  only  for  purposes 
consistent  with  section  274A(b)(5)  of  the 
INA,  the  name  and  address  of  each 
individual  who  applies,  in  person  or  in 
writing,  for  hiring  for  an  existing 
position,  or  for  recruiting  or  referring  for 


a  fee,  for  employment  in  the  United 
States; 

(C)  To  hire  individuals  directly  and 
adversely  affected,  with  or  without  back 
pay;  and 

(D)  To  pay  a  civil  penalty  of  not  more 
than  $1,000  for  each  individual 
discriminated  against;  and  in  the  case  of 
a  respondent  previously  subject  to  such 
an  order,  to  pay  a  civil  penalty  of  not 
more  than  $2,000  for  each  individual 
discriminated  against. 

(ii)  Back  pay  liability  shall  not  accrue 
from  a  date  more  than  two  years  prior  to 
the  date  of  the  Hling  of  the  complaint 
with  the  Administrative  Law  Judge.  In 
no  event  shall  back  pay  accrue  from 
before  November  6, 1986.  Interim 
earnings  or  amounts  eamable  with 
reasonable  diligence  by  the  individual 
or  individuals  discriminated  against 
shall  operate  to  reduce  the  back  pay 
otherwise  allowable.  No  order  shall 
require  the  hiring  of  an  individual  as  an 
employee  or  the  payment  to  an 
individual  of  any  back  pay,  if  the 
individual  was  refused  employment  for 
any  reason  other  than  discrimination  on 
account  of  national  origin  or  citizenship 
status. 

(iii)  In  applying  this  section  in  the  case 
of  a  person  or  entity  composed  of 
distinct,  physically  separate 
subdivisions  each  of  which  provides 
separately  for  the  hiring,  recruiting,  or 
referring  for  employment  without 
reference  to  the  practices  of,  and  not 
under  the  control  of,  or  common  control 
with,  another  subdivision,  each  such 
subdivision  shall  be  considered  a 
separate  person  or  entity. 

(iv)  If  upon  the  preponderance  of  the 
evidence,  the  Administrative  Law  Judge 
determines  that  an  unfair  immigration- 
related  employment  practice  has  not 
occurred,  then  the  order  shall  dismiss 
the  complaint. 

(v)  Attorneys'  fees.  The 
Adminisfrative  Law  Judge  may  allow  a 
prevailing  party,  other  than  the  United 
States,  a  reasonable  attorney's  fee,  if  the 
losing  party's  argument  is  without 
reasonable  foundation  in  law  and  fact. 

(2)  Unlawful  employment  of 
unauthorized  aliens,  (i)  If  upon  the 
preponderance  of  the  evidence,  the 
Administrative  Law  Judge  determines 
that  a  person  or  entity  has  violated 
section  274A  (a)(1)(A)  or  (a)(2)  of  the 
INA,  the  order  shall  include  a 
requirement  that  the  respondent  cease 
and  desist  from  such  violations  and  to 
pay  a  civil  penalty  in  an  amount  of 

(A)  Not  less  than  $250  and  not  more 
than  $2,000  for  each  unauthorized  alien 
with  respect  to  whom  a  violation  of 
either  such  subsection  occurred; 
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(B)  Not  less  than  $2,000  and  not  more 
than  $5,000  for  each  unauthorized  alien 
in  the  case  of  a  respondent  previously 
subject  to  one  order  under  this 
subparagraph;  or 

(C)  Not  less  than  $3,000  and  not  more 
than  $10,000  for  each  unauthorized  alien 
in  the  case  of  a  respondent  previously 
subject  to  more  than  one  order  under 
this  subparagraph. 

(ii)  The  order  may  also  require  the 
respondent  to  comply  with  the 
requirements  of  section  274A(b)  of  the 
INA  with  respect  to  individuals  hired  (or 
recruited  or  referred  for  employment  for 
a  fee)  during  a  period  of  up  to  three 
years;  and  to  take  such  other  remedial 
action  as  is  appropriate. 

(iii)  In  the  case  of  a  person  or  entity 
composed  of  distinct,  physically 
separate  subdivisions  each  of  which 
provides  separately  for  the  hiring, 
recruiting,  or  referring  for  employment, 
without  reference  to  the  practices  of. 
and  under  the  control  of.  or  common 
control  with,  another  subdivision,  each 
such  subdivision  shall  be  considered  a 
separate  person  or  entity. 

(iv)  With  respect  to  a  violation  of 
section  274A{a)(l)(B)  of  the  INA,  the 
order  under  this  subsection  shall  require 
the  person  or  entity  to  pay  a  civil 
penalty  in  an  amount  of  not  less  than 
$100  and  not  more  than  $1,000  for  each 
individual  with  respect  to  whom  such 
violation  occurred.  In  determining  the 
amount  of  the  penalty,  due 
considecation  shall  be  given  to  the  size 
of  the  business  of  the  employer  being 
charged,  the  good  faith  of  the  employer, 
the  seriousness  of  the  violation,  whether 
or  not  the  individual  was  an 
unauthorized  alien,  and  the  history  of 
previous  violations. 

(3)  Prohibition  of  indemnity  bonds.  If 
upon  the  preponderance  of  the  evidence, 
the  Administrative  Law  Judge 
determines  diat  a  person  or  entity  has 
violated  section  274A(g)(l)  of  the  INA, 
the  order  may  require  the  respondent  to 
pay  a  penalty  of  $1,000  for  each 
individual  with  respect  to  whom  such 
violation  occurred  and  require  the  return 
of  any  amounts  received  in  such 
violation  to  the  individual,  or,  if  the 
individual  cannot  be  located,  1o  the 
general  fund  of  the  Treasury. 

§  68.51    Administrative  and  judicial  review. 

(a)  Review  of  the  final  order  and 
decision  of  an  AdministFative  Law  Judge 
in  unlawful  employment  and  prohibition 
of  indemnity  bond  cases  arising  under 
section  274A  oflhe  INA.  Any  party  may 
file  with  Ibe  Chief  Administrative 
Hearing OShcet,  an  official haoiia%uo 
review  authority  over  other  immigration- 
related  matters,  within  fwe  (S)  d^  c£ 
the  date  of  decision,  a  written  request 


for  review  of  the  decision  together  with 
supporting  arguments.  Alter  such  a 
request  is  made,  and  within  thirty  (30) 
days  from  the  date  of  decision,  the  Chief 
Administrative  Hearing  Officer  shall 
issue  an  order  which  adopts,  affirms, 
modifies  or  vacates  the  Administrative  ■* 
Law  Judge's  order. 

(1)  The  order  of  the  Chief 
Administrative  Hearing  Officer  shall 
become  the  final  order  of  the  Attorney 
General.  If  no  review  is  requested  under 
5  68.51(3),  the  order  of  the 
Administrative  Law  Judge  becomes  the 
final  order  of  the  Attorney  General. 

(2)  A  person  or  entity  adversely 
affected  by  a  final  order  respecting  an 
assessment  or  penalty  may,  within  forty- 
five  (45)  days  after  the  date  the  final 
order  is  issued,  file  a  petition  in  the 
Court  of  Appeals  for  the  appropriate 
circuit  for  review  of  the  order.  Failure  to 
request  review  by  the  Chief 
Administrative  Hearing  Officer  of  a 
decision  by  an  Administrative  Law 
Judge  shall  not  prevent  a  party  from 
seeking  judicial  review. 

(b)  Review  of  the  Rnal  order  and 
decision  of  an  Administrative  Law  Judge 
in  unlawful  immigration-related 
employment  practice  cases  arising  under 
section  274B  of  the  E4A.  Any  person 
aggrieved  by  an  order  issued  under 
§  6830(c)(1)  may,  within  60  days  after 
entry  of  the  order,  seek  review  of  the 
order  in  the  United  States  Court  of 
Appeals  for  the  circuit  in  which  the 
violation  is  alleged  to  have  occurred  or 
in  which  the  respondent  resides  or 
transacts  business.  If  an  order  issued 
under  §  S6.50(c)(l)  is  not  appealed,  the 
Special  Counsel  (or,  if  the  Special 
Counsel  fails  to  act,  the  person  filing  the 
charge,  other  than  an  Immigration  and 
Naturalization  Service  officer)  may  file  a 
petition  in  the  United  States  District 
Court  for  the  district  in  which  a 
violation  of  the  order  is  alleged  to  have 
occurred,  or  in  which  the  respondent 
resides  or  transacts  business,  requesting 
that  the  order  be  enforced. 

§«.52   FNing«f  the  official  record. 

Upon  timely  receipt  of  notification 
that  administrative  review  is  to  be 
conducted  or  that  an  appeal  has  been 
taken,  a  certified  copy  of  the  record  will 
be  promptly  filed  with  the  appropriate 
United  States  Court. 

Dated:  November  14. 1988. 

Dick  Tkenihuish, 

A  Homey  Cenewl. 

(FR  Doc.  89-27425  i'iled  11-22-88:  B:46  am] 
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DEPARTMENT  OF  TRANSPORTMtON 
Coast  Guard 
33  CFR  Part  62 
(X:GD  88-0181 

«m  ni5-A036 

United  states  Aids  to  flevlgaflen 
System 

agency:  Coast  Guard,  DOT. 
AcnOM:  Final  rule. 

SUMMARV:  The  Coast  Cuaid  has 
completed  conversion  of  all  federal  aids 
in  the  U.S.  Aids  to  Navigation  System  to 
harmonize  with  the  lALA  Maritime 
Buoyage  System,  This  rule  makes  minor 
editorial  changes  and  removes  the 
parenthetical  references  to  the  pre-IALA 
marking  system  now  that  the  conversion 
is  complete. 

EFFECTIVE  DATE:  December  26, 1989. 
FOR  FURTHER  JNFORMATIONCCWTACn 
Lieutenant  Junior  Grade  J.B.  Faveto. 
Project  Manager,  Office  of  Navigation 
Safety  and  Waterway  Services.  U.S. 
Coast  Guard,  Room  1416,  2100  Second 
Street  SW.,  Washington.  DC  Z<B93-00(1. 
Telephone:  (202)  267-1978. 
SUPPLEMENT ABY  MFOMtATlON:  A  notice 

of  proposed  rulemaking  has  not  been 
published  for  this  regulation.  This 
rulemaking  does  not  substantively 
change  the  existing  regulations.  It 
merely  removes  parenthetical  references 
to  the  previous  US.  Aids  to  Navigation 
System.  Therefore,  the  Coa&t  Guard 
finds  that  an  opportunity  for  notice  and 
comment  is  unnecessary  under  5  U.S.C. 
553(b)(B). 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this 
rulemaking  are  Lieutenant  G.R. 
Wulfkuhle  and  Lieutenant  Junior  Grade 
J.B.  Favero.  Project  Managers,  and 
Christena  Green.  Project  Counsel.  Offioe 
of  the  Chief  Counsel. 

Background:  In  1982.  the  Dnited 
States,  along  with  most  of  the  world's 
other  maritime  Jiations.  became  a  party 
to  the  agreement  which  implemented  the 
International  Association  of  Lighthouse 
Authorities  (lALA)  Maritime  Buoyage 
System.  The  lALA  Maritime  Buoyage 
System  promotes  safety  of  navigation  by 
establishing  a  worldwide  harmonious 
buoyage  system. 

On  November  7, 1967,  the  Coast 
Guard  published  the  fmal  rule 
incorporating  changes  to  harmonize 
whh  the  LALA  Buoyage  System,  leaving 
all  of  the  parenthetical  references  to  the 
pievious  system  in  the  final  rule  during 
the. conversion  period.  (52 FR  42889) 
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The  Coast  Guard  has  completed 
conversion  of  all  federal  aids  in  the  U.S. 
Aids  to  Navigation  System  to  harmonize 
with  the  lALA  Maritime  Buoyage 
System.  Widespread  publicity  and 
public  education  efforts  since  1983  have 
resulted  in  U.S.  mariners  already 
becoming  familiar  with  the  new  marking 
system.  This  Hnal  rule  is  primarily 
editorial  and  removes  the  unnecessary 
parenthetical  references  to  the  pre-IALA 
system  now  that  the  conversion  is 
complete. 

Regulatory  Evaluation:  This  rule  is 
considered  to  be  non-major  under 
Executive  Order  12291.  and  non- 
significant under  the  DOT  regulatory 
policies  and  procedures  (44  FR  11034 
February  26. 1979).  The  economic  impact 
of  this  proposed  rule  has  been  found  to 
be  so  minimal  that  further  evaluation  is 
unnecessary. 

Federalism:  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed  final  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment. 

List  of  Subjects  in  33  CFR  Fart  62 

Navigation  (water). 

For  the  reasons  set  out  in  the 
preamble,  33  CFR  part  62  is  amended  as 

follows: 

PART  62— UNITED  STATES  AIDS  TO 
NAVIGATION  SYSTEM 

1.  The  authority  citation  for  Part  62  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  85;  33  U.S.C.  1233;  43 
U.S.C.  1333;  49  CFR  1.46. 

2.  Section  62.1  paragraph  (b)  is  revised 
to  read  as  follows: 

§  62.1    Purpose. 

•        •        •        *        ♦ 

(b)  This  part  describes  the  general 
characteristics  of  the  U.S.  Aids  to 
Navigation  System,  and  the  details, 
policies  and  procedures  employed  by 
the  Coast  Guard  in  establishing, 
maintaining,  operating,  changing  or 
discontinuing  Federal  aids  to  navigation. 
Regulations  concerning  the  marking  of 
wrecks,  structures,  and  other 
obstructions  are  found  in  33  CFR  part  64. 
Regulations  concerning  private  aids  are 
found  in  33  CFR  part  66.  Regulations 
concerning  the  marking  of  artificial 
islands  and  structures  which  are  erected 
on  or  over  the  seabed  and  subsoil  of  the 
Outer  Continental  Shelf  of  the  United 
States  or  its  possessions  are  found  in  33 
CFR  part  67.  Regulations  concerning  the 
marking  of  bridges  are  found  in  33  CFR 
part  118.  Regulations  concerning  aids  to 


navigation  at  deepwater  ports  are  found 
in  subchapter  NN  of  this  chapter. 
***** 

3.  In  S  62.21  paragraphs  (a)  and  (c)(4) 
are  revised  and  new  paragraph  (h)  is 
added  to  read  as  follows: 

§62^1    GeneraL 

(a)  The  nevigable  waters  of  the  United 
States  are  marked  to  assist  navigation 
using  the  U.S.  Aids  to  Navigation 
System,  a  system  consistent  with  the 
International  Association  of  Lighthouse 
Authorities  (lALA)  Maritime  Buoyage 
System.  The  lALA  Maritime  Buoyage 
System  is  followed  by  most  of  the 
world's  maritime  nations  and  will 
improve  maritime  safety  by  encouraging 
conformity  in  buoyage  systems 
worldwide.  LALA  buoyage  is  divided 
into  two  regions  made  up  of  Region  A 
and  Region  B.  All  navigable  waters  of 
the  United  States  follow  LALA  Region  B. 
except  U.S.  possessions  west  of  the 
International  Date  Line  and  south  of  10 
degrees  north  latitude,  which  follow 
lALA  Region  A.  Lateral  aids  to 
navigation  in  Region  A  vary  from  those 
described  throughout  this  Subpart.  Non- 
lateral  aids  to  navigation  are  the  same 
as  those  used  in  Region  B.  See  §  62.25. 
Appropriate  nautical  charts  and 
publications  should  be  consulted  to 
determine  whether  the  Region  A  or 
Region  B  marking  schemes  are  in  effect 
for  a  given  area. 
***** 

(c)*  *  * 

(4)  The  Notice  to  Mariners  is  a 
national  publication  similar  to  the  Local 
Notice  to  Mariners,  published  by  the 
Defense  Mapping  Agency,  and  available 
by  writing:  Director,  Defense  Mapping 
Agency,  Combat  Support  Center,  Code 
PMSA,  Washington,  DC  20315-0010.  A 
letter  of  justification  should  be  included 
in  the  request.  This  publication  provides 
ocean  going  vessels  significant  national 
and  international  navigation  and  safety 
information. 
***** 

(h)  Until  1994.  some  private  aids  to 
navigation  may  display  characteristics 
at  variance  with  the  U.S.  Aids  to 
Navigation  System.  Mariners  should 
exercise  caution  when  using  private  aids 
to  navigation  because  private  aids  are 
often  established  to  serve  the  needs  of 
specific  users  rather  than  general 
navigation  and  their  purpose  may  not  be 
obvious  to  casual  users;  and, 
discrepancies  to  private-aids  are  often 
detected,  reported,  and  corrected  less 
promptly  than  discrepancies  to  Coast 
Guard  aids  to  navigation. 


§§  62^5  and  2.27    [Anwnded] 

4.  Part  62  is  amended  by  removing  the 
word  "(black)"  wherever  it  appears  in 
the  following  paragraph, 

a.  Section  62.25(b)(1) 

b.  Section  62.25(c) 

c.  Section  62.27 

$62.29    [Amended] 

5.  Section  62.29  is  amended  by 
removing  the  last  sentence  in  the 
section. 

§62.43    [Amended] 

6.  Section  62.43  is  amended  by 
removing  the  words  "(or  black)" 
wherever  it  appears  in  the  following 
paragraph, 

a.  Section  62.43(a) 

b.  Section  62.43(e] 

§62.45    [Amended] 

7.  Section  62.45  is  amended  by 
removing  the  words  "(or  black)"  and 
"(or  white)"  fipom  paragraph  (b)(1),  by 
removing  the  words  "(or  white)"  from 
paragraph  (b)(2),  and  by  removing  the 
words  "(or  white  or  amber)"  from 
paragraph  (d)(5). 

Robert  T.  Nelson, 

Rear  Admiral  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  89-27589  Filed  11-22-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-36«2-2] 

Michigan:  Rnal  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Michigan  has  applied  for 
final  authorization  of  a  revision  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  of  1976  as  amended  (hereinafter 
"RCRA"  or  the  "Act").  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Michigan's  application 
and  has  reached  a  decision,  subject  to 
public  review  and  comment,  that 
Michigan's  hazardous  waste  program 
revisions  satisfy  all  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  Michigan's  hazardous  waste 
program  revisions.  Michigan's 
application  is  available  for  public 
review  and  comment. 
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DATES:  Final  authorization  for  Michigan 
shall  be  effective  January  23. 1990, 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this  final 
rule.  All  comments  on  Michigan's 
program  revision  application  must  be 
received  by  the  close  of  business  on 
December  26, 1989. 

ADDRESSES:  Copies  of  Michigan's 
program  revision  application  are 
available  from  8:30  a.m.  to  4:30  p.m.  at 
the  following  addresses  for  inspection 
and  copying:  Michigan  Department  of 
Natural  Resources,  608  W.  Allegan, 
South  Ottawa  Tower,  Lansing, 
Michigan.  Contact:  Jim  Roberts,  Phone: 
(517)  373-2487;  U.S.  EPA  Headquarters 
Library,  PM211A,  401  M  Street,  SW., 
Washington,  DC  20460,  Phone:  (202)  382- 
5926;  EPA  Region  V.  Waste  Management 
Division.  Office  of  RCRA,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
Contact:  Judy  Greenberg,  Phone:  (312) 
886-4179.  Written  comments  should  be 
sent  to  Judy  Greenberg  at  the  address 
below: 

FOR  FURTHER  INFORMATION  CONTACT 

Judy  Greenberg,  Michigan  Regulatory 
Specialist  U.S.  Environmental 
Protection  Agency,  Region  V,  Waste 
Management  Division,  Office  of  RCRA, 
Program  Management  Branch, 
Regulatory  Development  Section,  5HR- 
JCK-13,  230  South  Dearborn,  Chicago, 
Illinois  60604.  Phone:  (312)  886-4179 
[FTS  886-4179). 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA.  42  U.S.C. 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allow  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority.  A 
State  exercising  this  latter  option 
receives  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  applies  for  final  authorization  for 
the  HSWA  requirements. 

In  accordance  with  40  CFR  271.21(a), 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 


EPA's  regulations  in  40  CFR  parts  124, 
260-268  and  270. 

B.  Michigan 

Michigan  initially  received  final 
authorization  for  its  base  RCRA 
program  on  October  30. 1986  (51  FR 
36804-36805.  October  16, 1986).  On 
September  12, 1988,  Michigan  submitted 
an  application  for  approval  of  program 
revisions.  Today,  Michigan  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 
Specific  provisions  included  in  the 
Michigan  program  revision  application 
are  listed  in  the  table  below.  Several 
provisions  included  in  Michigan's 
September  12, 1988,  application  are  not 
included  in  this  table:  Small  Quantity 
Generators  (50  FR  28702,  July  15. 1985, 
and  51  FR  10174,  March  24, 1986)  and 
Dioxin  Waste  Listing  and  Management 
Standards  (50  FR  1978).  Further 
rulemaking  is  needed  in  order  for 
Michigan's  program  to  be  equivalent  to 
these  Federal  provisions;  the  State  will 
resubmit  its  application  for 
authorization  for  these  provisions  once 
equivalence  has  been  achieved. 

EPA  has  reviewed  Michigan's 
application  and  has  made  an  inunediate 
final  decision,  subject  to  public  review 
and  conunent,  that  Michigan's 
hazardous  waste  management  program 
revisions  (except  for  those  provisions 
noted  above)  satisfy  all  the 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  to 
Michigan  for  its  program  revisions.  The 
public  may  submit  written  comments  on 
EPA's  immediate  final  decision  up  until 
December  26, 1989.  Copies  of  Michigan's 
application  for  program  revisions  are 
available  for  inspection  at  the  locations 
indicated  in  the  "ADDRESSES"  section  of 
this  notice. 

Approval  of  Michigan's  program 
revision  shall  become  effective  in  60 
days,  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received.  EPA  will 
publish  either  (1)  a  withdrawal  of  this 
immediate  final  rule  or  (2)  a  notice 
containing  a  response  to  the  comment 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

Michigan  will  be  authorized  to  carry 
out,  in  lieu  of  the  Federal  program,  those 
provisions  of  the  State's  program  which 
are  analogous  to  certain  provisions  of 
the  Federal  program.  The  State 
regulations  are  published  in  the  1987 
Annual  Supplement  to  the  Michigan 
Administrative  Code  and  the  Michigan 
Register,  April  198&  The  provisions  are 


as  follows: 


Federal  provisiont 


'  Paint  Fitter  Test  50  FR 
18370,  April  30,  1985). 


'  Omrtibus  Provwoo  (50 
FR  28702,  July  15, 
1985). 

■  Location  Standards  for 
Salt  Oornes,  Salt  Beds 
and  Caves  (50  FR 
28702,  Joty  15,  1985). 

>  Liquids  in  Larxtfills  (50 
FR  28702.  July  15, 
1985). 

■  Exposure  Information 
(50FR28702,  July  15, 
1985). 

>  Double  Liners  (50  FR 
28792.  July  15,  1985), 


■  Ground-Water 
Monitoring  (50  FR 
28702,  July  15,  1985). 

'  Permit  Life  (50  FR 
28702,  July  15,  1985) 

>  Interim  Status  (50  FR 
28702.  July  15.  1985). 

■  Correction  to  tf>e 
(definition  of  SoM 
Waste  (50  FR  33542. 
August  20,  1985). 

>  Listing  of  TDI,  TDA, 
DNT  (50  FR  42936, 
October  23,  1985). 

■  Spent  Solvents  Listing 
(50  FFI  53315. 
December  31,  1965). 

'  Correction:  Spent 
Solvents  Listing  (51 
FR  2702,  January  21. 
1986). 

■  EDB  Waste  Listing  (51 
FR  5330,  February  13, 
1986). 

'  Four  Spent  Solvents 
Listing  (51  FR6541, 
Febniary  25, 1986) 


'  Closure,  Post-Closure 
and  Financial 
Responsibilrty 
Requirements  (51  FR 
16443,  May  2.  1986). 


'  Correction:  Paint  Filter 
Test  (51  FR  19176. 
May  28,  1966) 

Listing  of  Spent  PicKle 
Liquor  (K062)  (51  FR 
19320,  May  28,  1986). 

Radioactive  Mixed 
Wastes  (51  FR  24504. 
July  3.  1986). 


Liability  Coverage: 
Corporate  (Guarantee 
(51  FR25350,  July  11. 
1966). 


Analogous  State 
provistons 


Rule  299  9502. 

299.9601,  299.9605. 

299  9609,  299.9619 

299.11003 
Rule  299.9521(3) 


Rule  299.9502. 
299.9601.  299.9605. 
29911003 

Ruie  299.9502, 
299.9504,299.9601, 
299.9619.  299  11003 

Rule  299  9504,  299.9510 


Rule  299.9502. 

299.9601,  299.9614. 

299.9616,  299.9619. 

299.11003 
Rule  299.9612, 

299.9616.  299.9617, 

299.9619,299.11003 
Rule  299  9516, 

299  9519,299.11003 
Rule  299  9502, 

299.9510,  299.9521, 

299.9601.  299  11003 
Rule  299  9202, 

299  9206,  299.9602. 

299.9804 

Rule  299.9216. 

299.9222,  299.9225. 

299.11003 
Ruie  299  9220  Table 

203(a).  299.9213 

Rule  299.9220  Table 
203(a) 


Rule  299.9213. 
299  9216,  299.9222 
Table  204(a). 
29911003 

Ruie  299  9213, 
299  9214,  299.9216. 
299.9220  Table 
203(a),  299  9225 
Table  205(b). 
299.9623,  299.11003 

Rule  2999101, 
299.9103,  299.9104, 
299.9106.  299  9502, 
299  9504.  299  9519, 
299  9522,  2999601. 
299.9613,  299.9702, 
299.9703,  299.9704, 
299.9705.  299.9706, 
299.9708,  299  9709. 
2999710,  29911003 

Rule  299  9502 


Rule  299  9502 


Michigan  Statute  1979 
Public  Acts  64,  {  4(3); 
Michigan  Compiled 
UrM  299.504(3): 
Michigan  Statutes 
AnnoiaM  13.30(4X3). 

Rule  299.9710,  299.9502 


4881Q 


'  etJer^i 
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Fsdoral  pfovteons 

AnatogoMSMe 

provisMXis 

'HuardoiMWaMaTank 

Rule  299  9101- 

Syitaa«<51  FR 

290.9109.  299.9204, 

2S470.  July  14.  1986). 

299.9306.  299.9502. 

299.9504.  299  9506, 

299  9615 

'  CoRVcAoK  Btonnial 

Rule  299  9308, 

Rfyorta  (51  m  26SS6. 

299.9601.299.9610 

August  8.  t«M). 

'  Exports  o(  Hazardoua 

Rule  299.9102, 

Wastes  (51  FR  28664, 

299.9103,  299.9106, 

August  8,  t«6). 

299  9204,  299.9206. 

299.9206.299.9301, 

299.9304,  299.9306. 

299.9309,  299.9310, 

299  9409 

'CoffMAonr  HazardOM 

Rule  299  9504. 

MtailB  Tank  System 

299.9508,  299.9615 

<51  FR  Z9*30.  August 

15,  1986). 

Cofrecltoo:  Listing  of 

Rule  299.9222  Table 

Spent  PickteUquor 

204(a) 

(51  PH  33612, 

Septemtjer  22, 1986). 

■  Standards  for 

Rule  299.9304 

Qarwrators:  Waste 

MiMMzalion 

CartMcatons  (51  FR 

, 

55190,  October  1. 

1968). 

>  Land  Oispoaai 

Rule  2999101, 

RMWdtOIW  (51  ^R 

299  9109.  299.9202, 

4067t  November  7. 

299  9203,  299.9204, 

1986). 

299 9205,  2999206. 

299  9207.  2999211. 

299.9212.  2999213. 

299.9309.  2999311, 

299.9502,  299.9601. 

299.9609,  299.9627. 

290.11003 

'  Donelaa  HSWA  wgnlations 

'  Denotes  both  non-HSWA  and  HSWA  prtNioion 

EPA  shall  adbtninister  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of 
Michigan's  authorization.  EPA  will 
suspend  issuance  of  any  further  permits 
under  the  provisions  for  which  the  State 
is  being  authorized  on  the  effective  date 
of  this  authohzatirai.  EPA  has 
previously  suspended  issuance  of 
permits  for  other  provisions  on  October 
30, 1966,  the  date  of  Michigan's  final 
authorization  ka  the  RCRA  base 
program. 

Michigan  ia  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  future  statute  or 
regulation. 

C.  Effect  of  HSWA  on  NGchigan's 
Authorization 

Prior  to  HSWA.  a  State  with  final 
authorization  administered  its 
harardous  waste  program  instead  of,  or 
entirely  in  Heu  of,  the  Federal  pro^tim. 
Except  for  enforcement  provisions.  H'A 
no  longer  directly  applied  the  Federal 


requirements  in  the  aothorized  State  and 
EPA  could  not  issue  permits  for  any 
facilities  the  State  was  authorized  to 
permit.  When  new,  more  stringent. 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
obtain  equivalent  authority  writhin 
specified  time  frames.  New  Federal 
requirements  usually  did  not  take  effect 
in  an  auAorized  State  until  the  State 
adopted  fte  requirements  as  State  law. 

In  contrast,  under  the  amended 
section  3006(gj  of  RCRA.  42  U.S.C. 
6926(g],  new  HSWA  requirements  and 
prohibitions  take  effect  in  authorized 
States  at  the  same  time  they  take  effect 
in  non-authorized  States.  EPA  carries 
out  those  requirements  and  prohibitions 
directly  in  aU  States,  whether  authorized 
or  noQ-aulhorized,  including  the 
issuance  of  full  or  partial  HSWA 
permits,  until  EPA  grants  the  State 
authorization  to  do  so.  States  must  still 
adopt  HSWA-related  provisions  as 
State  law,  follo%viag  established 
timeframes,  to  retain  final  authorization. 
In  the  interim,  the  HSWA  provisions 
apply  in  authorized  States. 

As  a  result  of  the  HSWA.  there  is  a 
dual  State/Federtd  regulatory  program 
in  Michigan.  To  the  extent  HSWA  does 
not  affect  the  authorized  State  program, 
the  State  program  will  operate  in  lieu  of 
the  Federal  program.  To  the  extent 
HSWA-related  requirements  are  in 
effect  EPA  will  administer  and  enforce 
those  HSWA  requirements  in  Michigan 
until  the  State  is  authorized  to  do  so. 
Among  other  things,  this  will  entail  the 
issuance  of  Federal  permits  for  those 
HSWA  requirements  for  which  the  State 
is  not  yet  authorized,  in  addition  to  the 
State  permits.  Any  State  requirement 
that  H*A  has  reviewed,  approved,  and 
determined  to  be  more  stringent  tftan  a 
HSWA  provision  also  remains  in  effect; 
thus  the  tmiverse  of  the  more  stringent 
provisions  in  HSWA  and  the  approved 
State  program  defines  the  appHcable 
subtitle  C  requirements  in  Michigan. 

Once  EPA  authorizes  the  Stale  to 
carry  out  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
provision  or  prohibition.  Unit  that  time, 
the  State  may  assist  EPA's 
implementation  of  the  HSWA  under  a 
Cooperative  Agreement 

Today's  rulemaking  includes 
authorization  of  Michigan's  pro^vm 
reviaicxis  for  several  HSWA  provisions. 
which  are  noted  in  the  table  in  section  B 
above. 

EPA  has  pi^jbshed  a  Fadacal  Registn 
notice  that  explains  in  detail  the  HSWA 
and  its  effect  on  authorized  States  (50 
FR  28702-2B75S,  July  15. 1985). 


D.  DedsioB 

1  conclude  that  Michigan's  application 
for  this  program  revision  meets  all  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly.  EPA 
intends  to  approve  Michigan's 
application  for  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Michigan  now  has 
responsibility  for  permitting  treatment 
storage,  and  dispoal  facilities  within  its 
borders  and  for  carrying  out  other 
aspects  of  the  RCRA  program.  This 
responsibility  is  subject  to  tiie 
limitations  of  this  program  revision 
application  and  previously  approved 
authorities.  Michigan  also  has  primary 
enforcement  responsibilities,  althou^ 
QPA  retains  the  right  to  conduct 
inspections  under  section  90ff7  of  RCRA, 
and  to  take  enforcement  actions  under 
sections  3008,  3013,  and  7003  of  RCRA. 

E.  Co^fication  in  Part  272 

On  February  21, 1989,  U.S.  EPA 
published  a  Federal  Register  notice 
which  codified  the  Michigan  hazardous 
waste  program  that  was  in  effect  when 
U.S.  EPA  granted  Michigan  final 
authorization.  (51  FR  38804)  One  of  the 
reasons  U.S.  EPA  codified  Michigan's 
hazardous  waste  program  was  to 
provide  the  pubhc  with  notice  of  the 
scope  of  work  of  Michigan's  revised 
hazardous  waste  program.  In  a  future 
Federal  Register  notice,  U.S.  EPA  will 
codify  Michigan's  revised  hazardous 
waste  program. 

Compliance  With  Executive  Order  12291 

file  Offi(%  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

CertificatieB  Under  the  Regnlatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  1  hereby  certify  that  tfris 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Michigan's 
program,  thereby  elimmating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  TTiis 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Paperworic  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
44  VS.C  3501  etseq^  Federal  agencies 
must  consider  dae  papenvork  harden 
imposed  by  any  information  request 
contained  in  a  propoaed  rule  or  a  final 
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rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjecto  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a)  3006.  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended, 
42  U.S.C.  6012(8).  6928  and  6974(b). 

Dated  October  23. 1989. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
[FR  Doc.  89-27467  Filed  ll-22-«e;  8:45  am] 

BILUNa  CODE  e560-S0-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Subtitle  F 
[FTRTemp.  Reg.3] 

Travel  and  Tranaportatlon  Expense 
Payment  System  Using  Contractor- 
Issued  Charge  Cards,  Centrally-Billed 
Accounts,  and  Travelers  Checks 

agency:  Federal  Supply  Service.  GSA. 
action:  Temporary  regulation. 

SUMMARY:  This  rule  extends  the 
expiration  date  of  FTR  Temp.  Reg.  3, 
"Travel  and  Transportation  Expense 
Payment  System  Using  Contractor- 
Issued  Charge  Cards,  Centrally-Billed 
Accounts,  and  Travelers  Checks,"  to 
November  29, 1990.  This  extension  will 
keep  FTR  Temp.  Reg.  3  in  effect  while 
GSA  proceeds  to  permanently  codify  its 
provisions. 

EFFECTIVE  DATE:  November  30,  1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Larry  Tucker,  Travel  Management 
Division,  Regulations  Branch  (FBTR), 
Washington,  DC  20406,  telephone  FTS 
557-1253  or  commercial  (703)  557-1253. 
SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
Rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 


determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

By  the  Administrator's  authority  (sec. 
205(c),  63  Stat.  390;  40  U.S.C.  486(c)), 
FTR  "Temporary  Regulation  3  in  the 
appendix  to  subtitle  F  of  title  41  of  the 
Code  of  Federal  Regulations  is  amended 
by  revising  item  3  to  read  as  follows: 

Federal  Travel  Regulation  Temporary 
Regulation  3 

3.  Expiration  date.  This  regulation  expires 
November  29.1990.  unless  sooner  canceled  or 
revised. 
*         •         *         •         • 

Richard  G.  Austin. 

Acting  Administrator  of  General  Services. 
[FR  Doc.  89-27544  Filed  11-22-89;  8:45  am] 

BUXma  COOE  6S30-M-4I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-604.  RM-6271] 

Radio  Broadcasting  Services;  Prairie 
Grove,  AR 

agency:  Federal  Commimications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
235A  to  Prairie  Grove,  Arkansas,  as  that 
community's  first  local  broadcast 
service,  in  response  to  a  petition  filed  by 
C.R.  Crisler  d/b/a  Southside 
Broadcasting.  Coordinates  used  for 
Channel  235A  at  Prairie  Grove  are  35- 
53-52  and  94-1^29.  With  this  action,  the 
proceeding  is  terminated. 
dates:  Effective  January  2. 1990,  the 
window  period  for  filing  applications  on 
Channel  235A  at  Prairie  Grove, 
Arkansas,  will  open  on  January  3. 1990. 
and  close  on  February  2, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ordee  Pearson,  (202)  634-6530. 
Questions  related  to  the  window 
application  filing  process  at  Prairie 
Grove,  Arkansas,  should  be  addressed 
to  the  Audio  Service  Division,  FM 
Branch,  Mass  Media  Bureau,  (202)  632- 
0394. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  88-604. 
adopted  October  24, 1989,  and  released 
November  16, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch  (room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800.  2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

S  73.202    [Amandad] 

2.  Section  73.202(b).  the  Table  of 
Allotments,  is  amended  under  Arkansas 
by  adding  Prairie  Grove,  Channel  235A. 

Federal  Communications  Commission. 

Karl  A  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-27492  Filed  11-22-89: 8:45  am] 

BILUNO  COOC  6712-«1-« 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  916  and  970 

Acquisition  Regulation  Amendment; 
Management  and  Operating  Contracts 

AGENCY:  Department  of  Energy. 
ACTION:  Final  rule 

summary:  The  Department  of  Energy 
today  adopts  a  final  rule  which  will 
amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR) 
regarding  management  and  operating 
(M&O)  contracts.  The  rule  provides  a 
mandatory  contract  clause  and 
instructions  for  its  use  in  award  fee 
M&O  contracts,  incorporating  certain 
desirable  features  heretofore  used  in 
individual  contracts  throughout  the 
agency,  as  well  as  suggestions  resulting 
from  the  pubUc  comment  process.  The 
contract  clause  provides  for  contractor 
self-assessments  which  will  be  used  in 
the  Government's  evaluation  of 
contractor  management  efforts, 
establishes  controls  on  the  carry-over  of 
unearned  award  fee  from  one  period  to 
the  next  sets  standards  for  the  number 
of  award  fee  periods  per  year,  and 
establishes  the  Government's  right  to 
withhold  all  award  fee  for 
unsatisfactory  performance  in  any  area 
set  forth  in  the  Government's 
Performance  Evaluation  Plan. 
EFFECTIVE  DATE  This  rule  will  be 
effective  December  26. 1989. 


48812 


Ya^ftra^   ki 
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FOR  FURTHER  INFORMATION  CONTACT: 

Charles  A.  Dan.  Procurement  Policy 
Division  (MA-421).  VS.  Department 
of  Energy,  1000  Independence  Avenue 
SW^  Washington,  DC  20585; 
telephone  (202]  586-8247. 

Christopher  T.  Smith.  Offjce  of  the 
Assistant  General  Counsel  for 
Procuremoit  and  Fmance  (GC-34). 
Washington,  DC  20585;  (202)  586-1528. 

SUPPLEMENTARY  INFORMATION: 

I.  F>rocedural  Requirements 

a.  Review  Under  Executive  Order  12291 

b.  Review  Under  the  Regdatory  Flexibility 
Act 

c.  Review  Under  the  Paperwork  Reduction 
Act 

d.  Review  Under  the  ^4ational 
Environmental  Policy  Act 

e.  Review  Under  Executive  Order  12612 

f.  Public  Hearing 

II.  Comments  on  Proposed  Rule 

a.  Publication  of  Proposed  Rule 

b.  Discuwion  of  Comments  Received 

1.  Procedural  Requirements 

a.  Review  Under  Executive  Order  12291 

This  final  rule  is  exempt  from  the 
requirement  for  review  by  the  Office  of 
Management  and  Budget  under  E.O. 
12291  pursuant  to  an  exemption  for 
prociirement  regulations  as  discussed  in 
OMB  Bulletin  No.  85-7  of  December  14. 
1984. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  was  reviewed  under 
the  Regulatory  Flexibility  Act  of  1980 
(Pub.  L  96-345).  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  expected  to  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  The 
Department  has  concluded  that  this  final 
rule  is  expected  to  have  no  significant 
effect  on  interest  rates,  tax  policy  or 
liabilities,  the  cost  of  goods  or  services, 
or  other  direct  economic  considerations, 
nor  is  it  expected  to  have  a  significant 
effect  on  indirect  economic 
considerations.  The  Department  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  and. 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

c.  Review  Under  the  Paperwork 
Reduction  Act 

The  information  collection 
requirement  contained  in  this  final  rule 
is  approved  under  OMB  Control  Number 
1910-410a  It  imposes  no  additional 
paperwork  burden. 

d.  Review  Under  the  National 
Environmental  Policy  Act 

The  Department  has  concluded  that 
this  final  rule  does  not  constitute  a 
major  Federal  action  having  a 


significant  effect  on  the  environment 
under  die  Nabonal  Envffonmental  Policy 
Act  of  1969  (42  U.S.C  432  et  seq.  (1978)). 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508)  or 
DOE  guidelines  (10  CFR  part  1021). 
Therefore,  an  oivironmental  assessment 
is  not  required  pursuant  to  the  Act. 

e.  Review  Under  Executive  Order  12612 

This  final  rule  does  not  involve  issues 
which  are  expected  to  have  a 
substantial  direct  effect  on  traditional 
state  functions  or  their  institutional 
interest  and,  thus,  the  "federalism" 
assessment  requirements  of  Executive 
Order  12812  (52  FR  41885.  October  30, 
1987)  do  not  apply. 

/  Public  Meeting 

The  Department  has  concluded  that 
this  final  rule  does  not  involve  a 
substantial  issue  of  fact  or  law,  nor 
should  it  have  a  substantial  effect  on  the 
nation's  economy  or  large  numbers  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  has  not  held  a 
public  hearing  on  this  final  rule. 

n.  Conunents  on  Proposed  Rule 

a.  Publication  of  Proposed  Rule 

The  [)epartment  of  Energy  issued  a 
proposed  rule  (54  FR  30230,  July  19, 1989) 
announcing  its  intention  to  revise 
certain  portions  of  the  DEAR  dealing 
with  M&O  contracts'  award  fee 
provisions.  Comments  were  requested 
through  August  18, 1989. 

The  proposed  rule  included  a  contract 
clause  which  combined  elements  of  five 
clauses  which  are  included  in  the  DEAR 
at  916.405,  but  which  are  not  mandatory 
for  use  in  management  and  operating 
contracts.  The  clause  set  forth  in  the 
proposed  rule  included  a  provision 
which  would  have  allowed  the 
Govenunent  to  withhold  all  award  fee 
for  unsatisfactory  performance  by  the 
contractor  in  any  important  area,  even  if 
that  performance  area  were  not 
mentioned  in  the  Government's  PEP.  In 
addition,  the  clause  would  have  deleted 
a  provision  of  the  current  clauses  which 
allowed  the  Fee  Determination  Official 
to  carry  over  unearned  award  fee  from 
one  period  to  later  periods.  Also,  the 
clause  established  a  new  requirement 
for  the  contractor  to  submit  a  self- 
assessment  after  each  award  fee 
"valuation  period,  which  would  be 
judged  by  the  Government  in  its 
evaluation  of  the  contractor's 
management  efforts.  These  provisions  of 
the  proposed  rule  resulted  in  comments 
and  responses  which  are  discussed 
below. 


In  response  to  the  proposed  rule,  the 
Department  received  comments  from 
eight  parties.  Of  those,  all  but  two  were 
either  from  the  Department's  M&O 
contractors  or  from  contractors  which 
may  be  interested  in  proposing  on  tfie 
Department's  M&O  contracts.  Of  the 
two  remaining  parties,  one  was  the 
Office  of  Federal  Procurement  Policy, 
and  the  other  was  a  trade  association 
representing  the  aerospace  industries. 

The  comments  received,  along  with 
the  responses  thereto,  are  presented 
below. 

b.  Discussion  of  Comments  Received 

One  commenter  disagreed  with  the 
identification  of  the  Fee  Determination 
Official  (FDO)  in  the  contract  clause  at 
970.5204-54(b)(2),  suggesting  that  it 
should  be  provided  in  the  PEP. 
Identification  of  the  FDO,  by  title,  is 
provided  primarily  as  a  convenience.  In 
almost  all  cases,  the  FDO  will  be  the 
cognizant  DOE  Operations  Office 
Manager.  Identification  of  the  FDO  by 
title  provides  for  continuity  in  the  event 
that  the  individual  occupying  this 
position  is  replaced.  Because  this  occurs 
relatively  infrequently,  and  could  be 
accompiished  under  the  proposed 
contract  language  without  the  need  for 
contract  modification,  we  believe  the 
contract  clause  is  the  appropriate  place 
to  identify  the  FDO.  In  the  final  clause, 
this  provision  has  been  placed  at 
970.5204-54(c)(2). 

Several  commenters  objected  to 
language  at  97a5204-54(b)(3]  in  the  draft 
clause  which  would  have  allowed  the 
FDO  to  withhold  all  award  fee 
whenever  it  was  determined  that  the 
contractor's  performance  was 
imsatisfactory  in  any  performance  area, 
even  if  the  particular  performance  area 
was  not  mentioned  in  the  PEP.  In 
proposing  this  provision,  DOE  was 
concerned  that  the  FDO  must  be  able  to 
withhold  award  fee  for  any  performance 
failure  which  seriously  jeopardizes  the 
successful  performance  of  the  contract. 
At  the  same  time,  we  recognize  that  the 
PEP  should  place  emphasis  on 
performance  areas  which  are  worthy  of 
priority  treatment  by  the  contractor. 
Accordingly,  the  clause  has  been 
revised  to  allow  the  FDO  to  withhold  all 
award  fee  when  a  contractor's 
performance  is  determined  to  be 
unacceptable  in  any  performance  area 
specified  in  flie  PEP,  even  though  there 
may  be  no  weight  or  percentage  of 
award  fee  specifically  assigned  to  such 
area.  In  the  prescription  for  use  of  tfie 
clause,  located  at  970.1 509-8(g),  we  have 
added  instructions  to  the  FDO  to  ensure 
that  all  important  areas  of  contract 
performance  are  included  in  the  PEP, 
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even  if  such  areas  are  not  assigned 
specific  weights  or  percentages  of  award 
fee. 

Some  commenters  objected  to 
language  at  970.5204-54(b)(3),  which 
allows  the  FDO  to  consider  all 
information  available  to  him  or  her  in 
reaching  a  final  fee  determination.  The 
FDO,  because  of  his/her  position  within 
the  Department's  management  structure, 
may  well  have  information  regarding  the 
contractor's  performance  or  the  impacts 
of  the  contractor's  performance  which  is 
unavailable  to  the  staff  which  prepares 
a  fee  recommendation  to  the  FDO.  For 
this  reason,  the  contract  clause  must 
allow  the  FDO  to  consider  such 
information  in  making  his/her  fee 
decision.  However,  to  address  the 
concern  that  the  award  fee 
determination  might  be  made  on  the 
basis  of  information  not  related  to  the 
PEP,  language  has  been  added  to  this 
paragraph,  now  at  970.5204-54(c)(3),  to 
make  it  clear  that  such  information  must 
be  related  to  performance  areas  set 
forth  in  the  PEP  in  order  to  have  an 
effect  on  the  FDO's  fee  decision.  We 
note  that  this  provision  puts  into 
regulation  what  has  been  the  practice 
within  DOE, 

One  commenter  objected  to  the 
requirement  at  970.5204-54(c)  for  a  30- 
day  notice  of  unilateral  changes  by  the 
Government  in  the  PEP,  suggesting 
instead  a  minimum  of  90  days  notice. 
The  commenter  is  "concerned  that 
misinterpretation  of  performance 
requirements  due  to  such  short  30-day 
notice  may  result  in  an  ineffective 
response  by  a  contractor  and  higher 
costs  to  DOE,"  and  recommends  a  90- 
day  notice.  The  30-day  notice  is  not  a 
new  requirement,  and  is  in  place  on 
most  of  DOE'S  award  fee  M&O 
contracts,  without  any  noticeable 
problem.  Based  on  this,  we  have 
continued  the  requirement  for  a  30-day 
notice,  now  located  at  970.5204-54(d). 

One  commenter  suggested  that 
changes  to  the  PEP  issued  unilaterally 
by  the  FDO  in  accordance  with 
proposed  970.5204-54(c)  should  be 
consistent  with  the  contract  Statement 
of  Work.  We  agree  and  have 
incorporated  such  language  at  970.5204- 
54(d)(3). 

Three  commenters  took  exception  to 
the  proposed  approach  to  evaluating 
contractor  self-assessments  set  forth  in 
970.5204-54{e).  All  three  were  concerned 
with  the  potential  disadvantages  to  the 
contractor  of  revealing  performance 
problems  or  deficiencies  which  had  not 
been  discovered  by  Govenmient 
monitors.  One  commenter  suggested  the 
use  of  a  formal  presentation  of  a 
contractor  self-assessment,  rather  than 
submission  of  a  written  self-assessment 


For  various  reasons,  we  see  no  need  to 

require  a  formal  presentation  of  a 
contractor's  self-assessment  in  all 
contracts.  No  restrictions  are  being 
placed  upon  the  length  of  a  contractor's 
self-assessment,  although  it  is  logical  to 
assume  that  an  unnecessarily  lengthy 
self-assessment  might  not  be  well- 
received.  Contractors  will  be  provided 
ample  opportunity  to  explain  themselves 
in  a  written  self-assessment.  We  %vould 
also  like  to  point  out  that  the  clause 
does  not  prohibit  formal  presentations; 
it  merely  does  not  suggest  the  need  for 
them.  The  FDO  has  always  been  free  to 
call  for  such  a  presentation  if  he  or  she 
feels  it  necessary.  If  a  contractor  feels 
that  suchjjresentations  are  needed,  this 
might  be  suggested  to  the  FDO  for  his/ 
her  consideration,  ff  the  FDO  is 
agreeable  to  a  presentation,  however, 
the  contractor  should  be  ready  to  accept 
the  delays  in  the  ultimate  fee  decision 
and  payment  which  this  might  entail. 

Also,  two  commenters  suggested  that 
the  contractor  should  not  be  "penalized" 
for  a  frank,  honest  self-assessment 
which  reveals  performance  problems 
not  discovered  already  by  the 
Government.  We  do  not  beheve  that  the 
contractor  would  be  penalized  as  a 
result  of  an  honest  and  open  self- 
assessment  and  using  the  self- 
assessment  as  a  basis  for  a  penalty  is 
not  our  intention.  The  FDO  should  be 
aware  of  a  contractor's  deficiencies  in 
performance  even  before  the  submission 
of  a  self-assessment.  The  self- 
assessment  will  provide  the  contractor 
with  a  forum  to  explain  the  deficiencies 
and  present  a  description  of  its  own 
initiatives  and  plans  to  correct  such 
deficiencies  and  prevent  their 
recurrence.  %  doing  so,  the  contractor 
may  convince  the  FDO  that  its 
management  efforts  have  mitigated  the 
impact  of  the  deficiencies.  Granted, 
there  is  the  possibility  that  the 
contractor's  self-assessment  will  reveal 
deficiencies  or  problems  which  the 
Government  performance  monitors  have 
overlooked  in  their  reports  to  the  FDO. 
However,  this  is  viewed  as  a  benefit 
since  it  should  result  in  more  accurate 
evaluations  of  a  contractor's 
performance. 

Some  commenters  objected  to  the  use 
of  six-month  evaluation  periods,  set 
forth  in  the  Note  following  the  clause  at 
970.5204-54  as  the  standard  for  the 
Department  The  use  of  semiannual 
evaluation  periods  was  based  upon  a 
comprehensive  study  of  the 
Department's  existing  award  fee 
practices  and  procedures,  which 
revealed  that  more  frequent  evaluation 
periods  were  more  costly  without 
providing  additional  benefits.  The  study 
revealed  indications  that  more  frequent 


evaluations  did  not  provide  enough  time 
for  a  thorough  evaluation,  and  the 
evaluations  were  not  as  effective  a 
management  technique  as  possible. 
Some  contractors  noted  that  conversion 
to  six-month  evaluation  periods  would 
result  in  losses  associated  with  less 
frequent  award  fee  payments.  Some 
suggested  interim  payments  of  award 
fee.  Our  estimate  of  tfie  cost  of  award 
fee  appraisals  indicates  that  ah  average 
of  six  man-years  of  effort  is  dedicated  to 
each  award  fee  contract  most  of  which 
is  spent  on  award  fee  appraisals,  lliese 
costs  appear  to  outweigh  the  costs  to  tfie 
contractors.  The  Department  has 
decided  that  the  benefits  of  more 
thorough  and  effective  evaluations 
outweigh  the  additional  costs.  The  Note 
at  the  end  of  the  clause  has  been  deleted 
and  replaced  by  language  in  section 
970.5204-54(b)  requiring  six-month 
evaluation  periods. 

A  number  of  commenters  disagreed 
with  the  omission  of  a  provision  which 
would  allow  the  FDO  to  carry  over 
unearned  award  fee  from  one  period  to 
a  later  period.  After  further 
consideration,  the  Department  has 
decided  that  such  carry-over  provisions 
are  appropriate,  provided  certain 
controls  are  in  place.  The  following 
controls  are  included  at  970.5204- 
54(c)(4)  in  this  final  rule.  First  unearned 
award  fee  may  only  be  carried  over 
within  the  same  fee  negotiation  cycle. 
Award  fee  unearned  in  one  fee  cycle 
cannot  be  carried  over  to  a  later  fee 
cycle.  This  will  discourage  carry-over  of 
funds  from  one  fiscal  year  to  the  next 
Second,  unearned  award  fee  can  be 
carried  over  only  to  the  next  period. 
Finally,  in  order  to  earn  any  fee  carried 
over  from  a  prior  period,  the  contractor's 
overall  performance  must  be  rated 
higher  than  in  the  prior  period.  The 
contractor  should  not  benefit  simply 
because  the  award  fee  pool  is  greater. 

One  commenter  suggested  that  the 
proposed  clause  should  provide  for  a 
specific  payment  due  date.  This 
commenter  suggests  the  last  day  of  each 
month  should  be  the  due  date  for 
payments  of  base  fee  increments,  and 
that  the  award  fee  payment  due  dates 
should  be  specified  in  the  PEP.  In  the 
vast  majority  of  DOE's  M&O  contracts, 
the  payment  of  award  fee  is  allowed  on 
the  date  the  award  fee  determination  is 
presented  to  the  contractor.  The 
commenter  suggests  an  "interest 
penalty"  for  payments  made  more  than 
15  days  after  the  due  date  for  the  award 
fee  determination  and  notice.  We  feel 
that  this  comment  has  merit  since  the 
incentive  of  an  award  fee  arrangement 
is  most  effective  if  the  payment  or 
withholding  of  an  aVvard  fee  to  the 
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contractor  is  timely.  We  have  added  a 
new  paragraph  to  the  clause  at  970.5204- 
54(f),  to  establish  a  schedule  for  award 
fee  determinations.  Because  the 
submission  of  a  contractor's  self- 
assessment  will  be  an  important  aspect 
of  the  Government's  evaluation  process, 
we  have  established  that  award  fee 
determinations  must  be  made  not  later 
than  sixty  (60)  calendar  days  after  the 
receipt  by  the  contracting  officer  of  the 
contractor's  self-assessment.  We  have 
included  an  agreement  to  pay  interest 
on  award  fee  determinations  made  after 
such  date,  based  upon  the 
"Renegotiation  Board  Interest  Rate." 
which  is  the  rate  used  under  the 
Contract  Disputes  Act  and  the  Prompt 
Payment  Act. 

Two  commenters  suggested  that  the 
FDO's  fee  determination  should  be 
subject  to  some  sort  of  appeal,  perhaps 
an  administrative  appeal,  by  the 
contractor.  Appeal  procedures  are 
inconsistent  with  the  award  fee  system 
of  Government  contracting,  which  is 
based  on  the  premise  of  a  unilateral 
decision  by  the  FDO.  Therefore,  we 
have  not  incorporated  such  procedures 
in  this  final  rule. 

Two  commenters  suggested  that  the 
revisions  included  in  the  proposed 
clause  reflect  a  more  rigorous  standard 
of  performance  which  should  be 
rewarded  by  additional  incentives  in  the 
form  of  fees  beyond  those  allowed  in 
existing  Departmental  regulations.  The 
Department  is  currently  studying  its  fee 
schedules,  and  will  consider  these 
comments  in  that  study.  Accordingly,  we 
do  not  believe  it  appropriate  to  provide 
additional  fees  as  a  part  of  this  final 
rule. 

One  commenter  suggested  that  this 
final  rule  should  only  apply  to  contracts 
awarded  after  the  effective  date  of  the 
amendments,  because  contractors 
would  not  have  had  an  opportunity  to 
negotiate  their  contracts  accordingly. 
The  clause  issued  in  this  final  rule  will 
be  mandatory  in  M&O  contracts  using 
an  award  fee  arrangement  which  are 
entered  into  after  the  effective  date  of 
this  final  rule.  Existing  contracts  will  be 
modified  on  the  occasion  of  the  next  fee 
negotiations,  typically  conducted  on  an 
annual  basis.  This  will  provide 
contractors  the  opprotunity  to  negotiate 
fees  with  a  full  understanding  of  the 
new  requirements  which  are  included  In 
the  clause. 

In  addition  to  the  above  comments, 
certain  comments  were  made  which  did 
not  relate  specifically  to  this  proposed 
rule.  These  conmients  will  not  be 
addressed  in  this  discussion,  but  have 
been  forwarded  to  the  appropriate 
parties  in  the  Department  for 
consideration. 


It  should  be  noted  that  certain 
changes  have  been  made  at  our  own 
initiative,  in  the  interest  of  clarity.  For 
example,  throughout  970.5204-54.  we 
have  revised  the  language  of  the 
contract  clause  to  recognize  that  M&O 
contract  fees  are  almost  universally 
negotiated  on  an  annual  basis,  requiring 
contract  modifications  to  incorporate 
the  results  of  these  negotiations.  The 
Note  following  the  contract  clause  at 
970.5204-54  has  been  deleted,  both  to 
recognize  the  need  for  annual  fee 
negotiations,  as  previously  discussed, 
and  to  delete  confusing  language  which 
might  have  been  interpreted  as  allowing 
deviations  from  the  standard  six-month ' 
evaluation  periods  through  means  other 
than  the  Department's  existing  deviation 
procedures.  Deviations  from  the 
standard  six-month  evaluation  periods 
must  be  accomplished  in  accordance 
with  the  procedures  set  forth  in  DEAR 
subpart  901.4.  In  addition,  a  sentence 
was  added  to  970.5204-54(b)  to  clarify 
that  if  DOE  and  the  contractor  cannot 
agree  on  a  reasonable  fee.  the 
contracting  officer  will  determine  a  fee 
in  accordance  with  the  Disputes  clause. 

List  of  Subjects  in  48  CFR  Parts  916  and 
970 

Government  contracts.  DOE 
management  and  operating  contracts. 

Dated:  November  16, 1989. 

Berton }.  Roth, 

Director,  Directorate  of  Procurement  and 
Assistance  Management. 

PART  916— TYPES  OF  CONTRACTS 

1.  The  authority  citation  for  part  916 
continues  to  read  as  follows: 

Authority:  Sec.  644  of  the  Oepartment  of 
Energy  Organization  Act,  Pub.  L  95-91  (42 
U  S.C.  7254):  and  sec.  148  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42  U.S.C. 
2168). 

2.  The  introductory  text  of  paragraph 
(e)  in  section  916.405  is  revised  to  read 
as  follows: 

916.405    Contract  clause. 

(e)  For  other  than  management  and 
operating  contracts,  award  fee  contracts 
should  include  in  the  contract  schedule 
the  ARTICLES  shown  below.  The 
ARTICLES  may  be  modified  to  meet 
individual  situations  and  any  ARTICLE 
or  specified  requirement  therein  should 
be  deleted  when  it  is  not  applicable  to  a 
given  contract.  If  substantial  changes 
are  believed  appropriate,  consultation 
with  the  Director.  Office  of  Policy, 
Headquarters,  is  advisable. 


PART  970— OOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

2A.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U  S.C.  2201);  Sec.  644  of  the 
Department  of  Energy  Organization  Act.  Pub. 
L  95-91  (42  U.S.C.  7254):  Sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U  S.C.  420); 
and  Sec.  1534  of  the  Department  of  Defense 
Authorization  Act,  1986.  Pub.  L  99-145  (42 
U  S.C.  7256a),  as  amended. 

3.  Section  970.1509-8  is  amended  by 
adding  new  paragraphs  (f)  and  (g). 

970.1509-8    Special  considerations- 
award  fee. 


(!)  When  a  management  and  operating 
contract  is  to  be  awarded  on  an  award- 
fee  basis,  the  contract  shall  include  the 
clause  at  970.5204-54. 

(g)  Fee  Determination  Officials  must 
be  careful  to  ensure  that  all  important 
areas  of  contract  peformance  are 
mentioned  in  the  Performance 
Evaluation  Plan,  even  if  such  areas  are 
not  assigned  specific  weights  or 
percentagi  i  of  award  fee. 

4.  Section  970-5204-16  is  amended  by 
redesignating  the  Note  following 
paragraph  (a)  as  Note  1.  and  adding 
directly  thereafter,  as  Note  2,  the  Note 
set  out  below.  The  Note  after  paragraph 
(d)  is  hereby  redesignated  Note  3,  and 
the  Note  after  paragraph  (e)  is  hereby 
redesignated  Note  4. 

970.5204-16    Payments  and  advances. 
***** 

Note  2. — When  award-fee  provisions  are 
used,  the  clause  should  be  modified  by 
replacing  subparagraph  (a)  with  the 
following: 

(a)  Payment  of  Base  Fee  and  Award  Fee. 
The  base  fee  shall  become  due  and  payable 
in  equal  monthly  installments  on  the  last  day 
of  each  month.  Award  fees  earned  shall 
become  due  and  payable  following  the 
issuance  by  the  government  Fee 
Determination  Ofricial  (FDO)  of  a 
Determination  of  Award  Fee  Earned,  in 
accordance  with  the  clause  of  this  contract 
entitled  Award  Fee. 
***** 

5.  Section  970.5204-54  is  added  as 
follows: 

970.5204-54    Award  fee. 

Award  Fee  (Date  to  be  Entered) 

(a)  Base  Fee  and  Award  Fee  It  is 
herewith  agreed  that  a  base  fee  and  an 
award  fee.  to  be  determined  in 
accordance  with  the  provisions  of  this 
clause,  are  available  for  payment  in 
accordance  with  the  clause  of  this 
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contract  entitled  Payments  and 
Advances. 

(b)  Fee  Negotiations.  Prior  to  the 
beginning  of  each  fiscal  year  under  this 
contract  or  other  appropriate  period  as 
mutually  agreed  upon,  the  contracting 
officer  and  contractor  shall  enter  into 
negotiation  of  a  base  and  award  fee  in 
accordance  with  appropriate  provisions 
for  management  and  operating  contract 
fees  set  forth  in  the  Department  of 
Energy  Acquisition  Regulation.  This 
contract  shall  be  modified  at  the 
conclusion  of  each  negotiation  to  reflect 
the  negotiated  amounts  for  base  and 
award  fees.  It  is  herein  agreed  the 
award  fee  amount  shall  be  assigned  to 
evaluation  periods  six  months  in 
duration.  If  the  parties  are  unable  to 
agree  on  a  reasonable  fee.  the 
contracting  officer  shall  determine  the 
base  and  award  fee  unilaterally,  in 
accordance  with  the  clause  of  this 
contract  entitled  Disputes. 

(c)  Determination  of  A  ward  Fee 
Earned.  (1)  The  Government  shall  at  the 
conclusion  of  each  specified  evaluation 
period  evaluate  the  contractor's 
performance  for  a  determination  of 
award  fee  earned. 

(2]  For  this  contract,  the  Government 
Fee  Determination  Official  (FDO)  will 
be  (Insert  title  of  FDO).  The  contractor 
agrees  that  the  determination  as  to  the 
amount  of  award  fee  earned  will  be 
made  by  the  Government  FDO  and  such 
determination  is  binding  on  both  parties 
and  shall  not  be  subject  to  appeal  under 
the  "Disputes"  clause  or  any  other 
appeal  clause. 

(3)  The  evaluation  of  contractor 
performance  shall  be  in  accordance  with 
the  Performance  Evaluation  Plan 
described  in  subparagraph  (d).  below. 
The  contractor  shall  be  promptly 
advised  in  writing  of  the  determination, 
and  the  reasons  why  the  award  fee  was 
or  was  not  earned.  While  it  is 
recognized  that  the  basis  fix 
determination  of  the  fee  shall  be  the 
evaluation  by  the  government,  in 
accordance  with  the  Performance 
Evaluation  Plan,  the  FDO  may  also 
consider  any  information  available  to 
him  or  her  which  relates  to  the 
contractor's  performance  of  contract 
requirements.  In  the  event  tl;at  the 
contractor's  performance  is  considered 
unacceptable  in  any  area  of  contract 
performance  whidi  is  specified  in  the 
Performance  Evaluation  Plan,  even  if  no 
weight  or  fee  is  specifically  assigned  to 
the  particular  performance  area,  the 


FDO  may  at  his/her  discretion 
determine  the  contractor's  overall 
performance  to  be  unacceptable,  and 
accordingly  may  withhold  the  entire 
award  fee  for  the  evaluation  period. 

(4)  Unearned  award  may  be  carried 
over  within  a  single  fiscal  year,  or  other 
two-period  fee  negotiation  cycle  as  may 
have  been  agreed  ;^n.  The  FDO  may. 
at  their  sole  discretion,  specify  in  a  fee 
determination  that  award  fee  not  earned 
during  the  first  evaluation  period  of  a 
two-period  fee  cycle  may  be  allocated  to 
the  second  fee  period  in  that  fee  cycle. 
The  contractor  shall  not,  however,  be 
entitled  to  earn  any  of  this  "carry-over" 
fee  it  its  overall  performance  in  the 
latter  evaluation  period  does  not  reflect 
an  improvement  over  the  prior 
evaluation  period.  Overall  performance 
evaluations  in  the  second  period  which 
are  equal  to  or  the  same  as  those  in  the 
first  period  shall  not  be  considered  as 
improvements  providing  entitlement  to 
the  carry-over  portion  of  the  award  fee 
pool.  If  the  single  negotiation  of  a  base 
and  award  fee  amount  (fee  cycle)  will 
be  for  more  than  two  evaluation  periods, 
unearned  award  fees  in  any  one  of  the 
evaluation  periods  established  by  that 
negotiation  may  be  carried  over  only  to 
the  next  period  covered  by  that 
negotiation.  Fees  unearned  under  one 
fee  cycle  may  not  be  carried  forward  to 
another  fee  cycle. 

(d)  Performance  Evaluation  Plan.  (1) 
T"iie  Government  shall  establish 
unilaterally  a  Performance  Evaluation 
Plan  upon  which  the  determination  of 
award  fee  shall  be  based.  Such  Plan 
shall  include  the  criteria  to  be 
considered  under  each  area  evaluated 
and  the  percentage  of  award  fee,  if  any, 
available  for  each  area.  A  copy  of  the 
plan  shall  be  provided  to  the  contractor 
thirty  (30)  calendar  days  prior  to  the 
start  of  an  evaluation  period. 

(2)  The  Performance  Evaluation  Plan 
will  set  forth  the  criteria  upon  which  the 
contractor  will  be  evaluated  for 
performance  relating  to  any  technical, 
schedule,  management  and/ or  cost 
functions  selected  for  evaluation. 

(3)  The  Performance  Evaluation  Plan 
may,  consistent  with  the  contract 
statement  of  work,  be  revised 
unilaterally  by  the  Government  at  any 
time  during  the  period  of  performance. 
Notification  of  such  changes  shall  be 
provided  to  the  contractor  at  least  thirty 
(30)  calendar  days  prior  to  the  start  of 
the  evaluation  period  to  which  the 
change  will  ap^ly. 


(e)  Contractor  Self-Assessment. 
Following  each  evaluation  period,  the 
contractor  shall  submit  a  self- 
assessment  within  (Insert  Number) 
calendar  days  after  the  end  of  the 
period.  This  self-assessment  shall 
address  both  the  strengths  and 
weaknesses  of  the  contractor's 
performance  during  the  evaluation 
period.  Where  deficiencies  in 
performance  are  noted,  the  contractor 
shall  describe  the  actions  planned  or 
taken  to  correct  such  deficiencies  and 
avoid  their  recurrence.  The  FDO  will 
review  the  contractor's  self-assessment 
as  part  of  their  evaluation  of  the 
contractor's  management  during  the 
period.  An  unrealistic  self-assessment 
will  result  in  lower  award  fee 
determinations.  The  contractor  will  not 
be  penalized  for  a  realistic  self- 
assessment,  although  deficiencies  noted 
by  the  contractor  may  be  reflected  in  the 
Ck)vernment's  evaluation.  The  self- 
assessment  itself  will  not  be  the  basis 
for  the  award  fee  determination. 

(f)  Schedule  for  A  ward  Fee 
Determinations.  The  FDO  shall  issue  the 
final  award  fee  determination  in 
accordance  with  a  schedule  set  forth  in 
the  Performance  Evaluation  Plan. 
However,  a  determination  must  be  made 
within  sixty  (60)  calendar  days  after  the 
receipt  by  the  contracting  officer  of  the 
contractor's  self-assessment  discussed 
in  paragraph  (e),  above.  If  the 
determination  is  delayed  beyond  that 
date,  the  contractor  shall  be  entitled  to 
interest  on  the  det«Tnined  award  fee 
amount  at  the  rate  established  by  the 
Secretary  of  the  Treasury  under  section 
12  of  the  Contract  Disputes  Act  of  1978 
(41  U.S.C.  611)  that  is  in  effect  on  the 
payment  date.  This  rate  is  referred  to  as 
the  "Renegotiation  Board  Interest  Rate," 
and  is  published  in  the  Federal  Register 
semiannually  on  or  about  January  1  and 
July  1.  The  interest  on  any  late  award 
fee  determination  amount  will  accrue 
daily  and  be  compounded  in  30-day 
increments  inclusive  from  the  first  day 
after  the  scheduled  determination  date 
through  the  actual  date  the 
determination  is  issued.  Tliat  is.  interest 
accrued  at  the  end  of  any  30-day  period 
will  be  added  to  the  determined  amount 
of  award  fee  and  be  subject  to  interest  if 
not  paid  in  the  succeeding  30-day 
period. 

[FR  Doc.  89-27476  Filed  11-22-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  393 
(FHWA  Docket  No.  90-1] 
RIN  2125-AC49 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Front  Wtieei  Braices 
on  Mexican  Commercial  Motor 
Vetilcies 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Interim  final  rule  and  request 

for  comments. 

summary:  The  FHWA  is  amending  part 
393,  Parts  and  Accessories  Necessary 
for  Safe  Operation,  to  allow  Mexican 
motor  carriers  operating  commercial 
motor  vehicles  in  border  commercial 
zones  additional  time  to  comply  with  the 
requirement  that  every  commercial 
motor  vehicle  be  equipped  with  brakes 
acting  on  all  wheels.  This  action  will 
facilitate  the  flow  of  trade  and  traffic 
between  the  two  countries  without 
interruption.  The  FHWA  is  requesting 
comments  from  all  interested  parties 
concerning  this  issue.  The  FHWA  is  also 
removing  the  exception  (paragraph  (b)) 
to  §  393.1  which  deferred  application  of 
part  393  to  certain  Mexican  commercial 
motor  vehicles  until  November  18, 1989. 
EFFECTIVE  DATE:  November  24. 1989. 
Written  comments  will  be  accepted  until 
January  14. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Neill  L  Thomas,  Office  of  Motor 
Carrier  Standards,  (202)  366-2983;  or  Mr. 
Charies  E.  Medalen,  Office  of  the  Chief 
Counsel,  HCC-20,  (202)  366-1354. 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m..  ET,  Monday  through  Friday, 
except  legal  holidays. 

SUPPUEMENTARY  INFORMATION:  Section 
9102(b)  of  the  Truck  and  Bus  Safety  and 
Regulatory  Reform  Act  of  1988  (the  Act) 
required  the  Department  of 
Transportation  (DOT)  to  delay  the 
applicability  of  part  393  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  to  Mexican  motor  carriers  for 
a  period  of  1  year  beginning  on 
November  18, 1988.  The  requirement 
was  implemented  by  the  FHWA  with  a 
final  rule  that  was  published  in  the 
Federal  Register  on  March  24, 1989  [to 
be  codified  at  49  CFTl  393.1(b).  54  FR 
12200. 12202-12203]. 

Section  9102  also  required  the 
Secretary  of  Transportation  to  submit  a 
report  to  Congress  on  the  effects  of  the 
delay  in  application  of  part  393  together 
with  recommendations  on  the  extent  to 


which  Mexican  motor  carriers  may  or 
should  be  required  to  comply  with  all  or 
any  of  the  requirements  contained  in 
part  393.  The  required  report  was 
forwarded  to  Congress  on  September  29, 
1989.  In  that  report,  the  Secretary 
recommended: 

The  part  393  exemption  created  by  section 
9102  of  the  1988  Act  should  be  allowed  to 
lapse,  with  the  exception  of  the  front  wheel 
brake  requirement.  A  transition  period,  to 
January  1, 1991,  should  be  established  for 
Mexican  motor  carriers  operating  In  border 
conunercial  zones  to  comply  with  the  front 
brake  standard.  A  similar  transition  period 
was  provided  to  both  Canadian  and  U.S. 
carriers  when  the  requirement  was  instituted 
in  1987.  This  will  provide  sufficient  time  to 
the  Mexican  carriers  who  have  operated  in 
commercial  zones  with  the  exemption  to 
comply  with  the  front  wheel  brake 
requirement.  The  requirements  should  apply 
to  all  Mexican  commercial  motor  vehicles 
manufactured  after  July  24, 1980.  the  same 
date  applicable  to  U.S.  and  Canadian 
vehicles.  This  date  was  chosen  because  it  is 
the  effective  date  of  the  Federal  Motor 
Vehicle  Safety  Standard  which  requires 
brakes  acting  on  all  axles  and  is  now 
applicable  to  all  other  carriers  operating  in 
the  United  States. 

Continuing  to  grant  an  exemption  from  part 
393  for  Mexican  motor  carriers  operating  in 
border  mimicipalities  otherwise  appears 
unwarranted,  and  would  compromise  safety. 
The  appearance  of  an  exemption  creates 
unnecessary  complexity  for  foreign  carriers 
operating  in  border  jurisdictions  when,  in 
fact.  States  continue  to  enforce  their  own 
safety  regulations.  Slate  personnel  presently 
conduct  the  predominant  share  of 
transborder  inspections.  All  vehicles,  no 
matter  of  what  origin,  should  be  required  to 
comply  with  part  393  with  the  exception  of 
the  transitional  period  for  front  brakes. 

The  FHWA  is  therefore  amending 
§  393.42.  Brakes  required  on  all  wheels, 
by  adding  a  new  paragraph  (b)(4)  which 
will  implement  the  Secretary's 
recommendation  to  Congress.  This 
rulemaking  action  will  also  assure  the 
uninterrupted  flow  of  trade  and  traffic 
between  the  two  countries. 

The  1-year  delay  in  the  applicability 
of  part  393  of  the  FMCSRs  to  Mexican 
motor  carriers  operating  commercial 
motor  vehicles  in  U.S.  border 
commercial  zones  lapses  on  November 
18, 1989.  The  FHWA  is  dierefore 
removing  that  exception.  S  393.1(b).  from 
part  393. 

Regulatory  Impact 

Because  the  one-year  delay  discussed 
above  expires  on  November  18, 1989,  the 
braking  requirements  of  part  393  would 
otherwise  be  fully  applicable  to 
Mexican  motor  carriers  absent  this 
action.  If  the  orderly  flow  of  traffic  and 
goods  between  the  United  States  and 
Mexico  is  to  continue,  this  amendment 
to  part  393  must  become  effective 
immediately.  The  amendment  imposes 


no  additional  regulatory  burden  on 
industry  or  the  general  public.  Tlie 
FHWA  therefore  finds  good  cause  to 
promulgate  the  amendment  as  an 
interim  fmal  rule  without  prior  notice. 
However,  in  order  to  provide  an 
opportimity  for  public  response  to  the 
retrofitting  provision,  the  FHWA  will 
accept  comments  until  January  14, 1990. 
The  transition  period  for  vehicles  not 
equipped  with  front-wheel  brakes  will 
not  be  extended  beyond  January  1, 1991. 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  Therefore,  a  full  regulatory 
evaluation  is  not  required.  For  this 
reason  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety) 

List  of  Subjects  in  49  CFR  Fart  393 

Highways  and  roads,  Highway  safety, 
Motor  carriers.  Motor  vehicle  safety, 
Parts  and  accessories. 

Issued  on:  November  17, 1989. 
T.D.  Larson. 
Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  CFR, 
subtiUe  B,  chapter  III,  part  393  as  set 
forth  below: 

PART  393-{  AMENDED] 

1.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505;  49  U.S.C. 
3102:  49  CFR  1.48. 

2.  Section  393.1  is  revised  to  read  as 
follows: 
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§  393.1    Scope  of  ttM  rules  of  ttti*  part 

Every  employer  and  employee  shall 
comply  and  be  conversant  with  the 
requirements  and  specifications  of  this 
part.  No  employer  shall  operate  a 
commercial  motor  vehicle,  or  cause  or 
permit  it  to  be  operated,  unless  it  is 
equipped  in  accordance  with  the 
requirements  and  specifications  of  this 
part. 

§393.42    [AntMMted] 

3.  In  §  393.42,  a  new  paragraph  (b)(4) 
is  added  to  read  as  follows: 

9  393.42    Brake*  required  on  afl  wtteels. 

***** 

(b)  •  *  * 

(4)  Trucks  or  truck  tractors  having 
three  or  more  axles  and  being  operated 
by  or  under  the  control  of  a  Mexican 
motor  carrier  must  be  retrofitted  to  meet 
the  requirements  of  paragraph  (a)  of  this 
section  by  January  1, 1991  if  the  vehicle 
was  manufactured  on  or  after  July  25. 
1980. 

[FR  Doc.  88-27541  Filed  11-22-89:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  649 
[Docket  Na  90809-92591 
RIN  0648-AC28 

American  Lobster  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  this  final  rule 
implementing  Amendment  3  to  the 
Fishery  Management  Plan  for  the 
American  Lobster  Fishery  (FMP).  This 
rule  (1)  delays  implementation  of  an 
increase  in  die  escape  vent  size 
scheduled  for  January  1, 1990  to  January 
1, 1992  and  (2)  requires  that  effective 
January  1, 1992,  lobster  traps  contain  a 
biodegradable  escape  panel,  or 
equivalent  mechanism,  to  keep  a  trap 
from  ghost  fishing  after  it  has  been 
abandoned  or  lost  for  12  months  or 
more.  Ghost  fishing  describes  the  action 
of  fishing  gear  which  continues  to 
operate  after  all  control  of  that  gear  is 
lost  by  the  fishermen.  This  requirement 
becomes  effective  12  months  after  the 
New  England  Fishery  Management 
Council  (Council)  specifies  and  the 
Regional  Director  publishes  a  list  of 
acceptable  escape  mechanisms.  The 
earliest  implementation  date  is  January 


1, 1992.  The  purpose  of  this  action  is  to 
allow  the  maximum  utilization  of  the 
resource  through  maximum  retention  of 
legal  sized  lobsters  during  the  period  of 
scheduled  size  increases  and  to  reduce 
mortality  caused  by  lost  or  abandoned* 
traps. 

EFFECTIVE  DATE:  This  regulation  is 
effective  December  24, 1989,  except  for 
S  649.21(c)(3)  which  will  be  effective  12 
months  after  a  list  of  acceptable 
mechanisms  has  been  published  in  the 
Federal  Register,  but  not  before  January 
1.1992. 

ADDRESSES:  Copies  of  the  amendment, 
which  incorporates  the  environmental 
assessment  and  the  regulatory  impact 
review,  are  available  from  Douglas  G. 
Marshall.  Executive  Director.  New 
England  Fishery  Management  Council 
Suntaug  Office  Park.  5  Broadway. 
Saugus,  Massachusetts  01960. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Kurkul,  Reso orce  Policy 
Analyst  508-281-9331. 
SUPPLEMENTARY  INFORMATION:  The  FMP 

is  implemented  by  regulations  appearing 
at  50  CFR  part  649.  The  objective  of  the 
FMP  is  to  support  and  promote  the 
development  and  implementation,  on  a 
continuing  basis,  of  a  unified  regional 
management  program  for  American 
lobsters  [Homarus  americanus),  which 
is  designed  to  promote  conservation,  to 
reduce  the  possibihty  of  recruitment 
failure,  and  to  allow  full  utilization  of 
the  resource  by  the  U.S.  fishing  industry. 
Efforts  to  better  achieve  this  objective 
have  resulted  in  Amendment  1  to  the 
FMP  in  1986  (51  FR  19210)  and 
Amendment  2  to  the  FMP  in  1987  (52  FR 
46088).  Amendment  3  to  the  FMP  was 
submitted  to  the  Secretary  of  Commerce 
(Secretary)  on  August  1, 1989,  and  a 
notice  of  availability  published  on 
August  10. 1989  (54  FR  32834).  The 
proposed  rule  for  Amendment  3  was 
published  on  September  7, 1989  (54  FR 
37138)  and  public  comn^ants  were 
invited  until  October  16. 1989. 

Amendment  3:  (1)  Delays  the 
implementation  of  the  increase  in  the 
escape  vent  size  scheduled  for  January 
1, 1990  until  January  1. 1992;  and  (2) 
requires  that  lobster  traps  contain  an 
escape  panel  or  equivalent  mechanism 
which  degrades  and  allows  lobsters  to 
escape  after  a  trap  has  been  abandoned 
or  lost  for  12  months  or  more. 

Amendment  2  increased  the  minimum 
legal  carapace  length  of  lobsters  to  S^ie 
inches,  in  four  steps  over  a  five  year 
period  between  1988  and  1992. 
Amendment  2  also  required  that  on 
Januaiy  1, 1992  lobster  trap  escape  vents 
were  to  become  compatible  with  a 
minimum  carapace  length  of  3 Vie 
inches.  Scientific  guidance  for  the  exact 


specification  of  this  vent  size  was  not 
available  at  the  time  the  original 
schedule  was  set  and  was  to  be 
promulgated  by  later  rulemaking. 
Guidance  was  provided  to  the  Council 
by  the  NMFS  in  April  1988.  Based  on 
this  guidance,  and  consistent  with  the 
objective  of  the  FMP  to  promote 
conservation,  the  Coimcil  opted  for  an 
escape  vent  size  that  maximizes 
escapement  of  lobsters  smaller  than  the 
legal  size.  Requiring  that  this  vent  size 
be  implemented  in  1990,  could  cause  an 
unintended  loss  in  revenue  to  the 
fishery,  and  erode  the  cooperation  and 
compUance  needed  to  achieve  the 
objectives  of  the  FMP.  Therefore, 
Amendment  3  delays  the  increase  in  the 
vent  size  requirement  until  January  1, 
1992. 

Amendment  3  also  requires  that 
lobster  traps  contain  a  biodegradable 
escape  panel,  or  equivalent  mechanism, 
to  keep  a  trap  from  ghost  fishing  after  it 
has  been  abandoned  or  lost  for  12 
months  or  more.  The  purpose  of  this 
proposal  is  to  reduce  fishing  mortality 
caused  by  lost  traps  ("ghost  fishing")  on 
all  sizes  of  lobster. 

This  requirement  becomes  effective 
January  1, 1992,  only  if  the  Council 
specifies,  and  the  Regional  Director 
publishes,  consistent  with  the 
rulemaking  provision  of  the 
Administrative  Procedure  Act  (5  USC 
S  553)  and  at  least  12  months  prior  to 
this  date,  a  Ust  of  acceptable  escape 
mechanisms.  If  a  list  is  not  available,  or 
has  not  been  published  in  final  form  in 
the  Federal  Register  by  January  1, 1991, 
implementation  will  occur  12  months 
after  publication. 

The  preamble  to  the  proposed  rule  to 
implement  Amendment  2  described 
these  measures  and  their  rationale  and 
is  not  repeated  here. 

Comments  and  Responses 

No  comments  were  received  either  in 
support  or  opposition  to  this 
amendment. 

Changes  From  the  Proposed  Rule 

In  S  649.21,  paragraph  c.  text  is  being 
added  that  was  not  included  in  the 
proposed  rule. 

Classification 

The  Director.  Northeast  Region. 
NMFS,  has  determined  that  the 
amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act.  and  other  appUcable 
law. 

The  Council  prepared  within 
Amendment  3  an  environmental 
assessment  (EA).  Based  on  this  EA.  the 
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Assistant  Administrator  for  Fisheries, 
NOAA.  found  that  there  will  be  no 
significant  impact  on  the  environment  as 
a  result  of  this  riile.  A  copy  of  the  EA 
and  finding  of  no  significant  impacts 
may  be  obtained  ftt)m  the  Council  at  the 
address  above. 

The  Under  Secretary  for  Oceans  and 
Atmosphere.  NOAA,  has  determined 
that  this  rule  is  not  a  "major  nile" 
requiring  a  regulatory  impact  analysis 
under  E.0. 12291.  This  rule  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
U.S.  based  enterprises  to  compete  with 
foreign  based  enterprises  in  domestic  or 
export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  the 
purposes  of  the  Paperwork  Reduction 
Act. 

The  Coimcil  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of  the 
affected  states.  This  determination  has 
been  submitted  for  review  by  the 
responsible  State  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act.  Connecticut,  Maine,  Delaware,  and 
North  Carolina  have  agreed  with  the 
Council's  determination.  None  of  the 
other  states  commented  within  the 
statutory  time  period,  and  therefore, 
consistency  is  automatically  implied.  All 
measures  approved  were  included  in 
this  amendment;  therefore  this 
determination  remains  applicable. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 


to  warrant  a  federalism  assessment 
under  E.0. 12821. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  11, 1989. 

lames  E.  Douglas,  Jr.. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  649  is  amended 
as  follows: 

PART  64»-AMERICAN  LOBSTER 
FISHERY 

1.  The  authority  citation  for  part  649 
continues  to  read  as  follows: 

AudxKity:  16  U.S.C  1801  et»eq. 

2.  In  9  649.2,  the  defuiition  of  "escape 
vent"  is  added  in  alphabetical  order  to 
read  as  follows: 

S  649,2    Definitions. 

•  •        «        •        • 

Escape  Vent  means  an  opening  in  a 
lobster  trap  designed  to  allow  lobster 
smaller  than  the  legal  minimum  size  to 
escape  from  the  trap. 

•  •        •        *        • 

3.  Section  649.20,  the  table  in 
paragraph  (b)  is  revised  to  read  as 
follows: 


§649.20    Harvesting  and  landing 
requlreflMnts. 

(b)  Carapace  length. 

Effective  dates 

Mnknum  carapace 
length 

January  1, 1985.  mrough 
Decemt)Of  31.  1987. 

SKakichet. 

January  1,  1988,  ttwougti 
Oece(nt)er  31,  1988. 

3%i  Inches. 

January  1. 1989,  through 
December  31,  1990. 

3^  Inches. 

January  1,  1991.  through 
Oecemt>er31,  1991. 

3%i  Inches. 

January  1,  1992.  «id 
t)eyond.< 

3K*  Inches. 

■  By  January  1.  1992,  escape  vents  In  traps  must 
be  compaSble  wWt  a  mnmwn  carapace  length  of 
SVS.  Inches. 


4.  Section  649.21.  is  amended  by 
revising  paragraph  (c)(1)  introductory 
text  and  paragraph  (c)(2)  and  by  adding 
paragraph  (c)  introductory  text  and 
paragraph  (c)(3)  to  read  as  follows: 

S  649.21    GMridMitiflcation,nMr<dng.and 
•scape  vant  raquirMnants. 

(c)  Escape  vents.  All  lobster  traps 
deployed  in  the  EEZ  or  possessed  by  a 
person  whose  vessel  is  permitted  for 
fishing  in  the  EEZ  must  be  constructed 
to  include  one  of  the  following  escape 
ventdkin  the  parlor  section  of  the  trap. 
The  vent  must  be  located  in  such  a 
manner  that  it  would  not  be  blocked  or 
obstructed  by  any  portion  of  the  trap, 
associated  gear,  or  the  sea  floor  in 
normal  use. 

(1)  Until  January  1, 1992.  all  lobster 
traps  must  contain  one  of  the  following: 

(2)  On  January  1. 1992,  all  lobster 
traps  must  contain  one  of  the  following: 

(i)  A  rectangular  escape  vent 
compatible  with  an  unobstructed 
opening  not  less  than  l^^^ie  inches  high 
(49.2  mm)  by  6  inches  wide  (152.2  mm),  if 
the  escape  vent  is  made  by  cutting 
meshes  on  a  wire  mesh  trap  the  width 
will  be  measured  from  center  to  center 
on  the  wires; 

(ii)  Two  circular  escape  vents  with 
unobstructed  openings  not  less  than 
ZVia  inches  (61.9  mm)  in  diameter  or 

(iii)  Any  other  type  of  escape  vent 
which  the  Regional  Director  Hnds  to  be 
consistent  with  paragraphs  (c)(2)(i)  and 
(c){2)(ii)  of  this  section. 

(3)  On  January  1, 1992,  lobster  traps 
must  contain  an  escape  panel  or 
equivalent  mechanism  to  keep  a  trap 
from  ghost  fishing  after  it  has  been 
abandoned  or  lost  for  12  months  or 
more.  This  requirement  shall  become 
effective  on  or  before  January  1, 1991, 
only  if  the  Council  specifies,  and  the 
Fecional  Director  consistent  with  5 
U.S.C.  553  publishes  in  the  Federal 

Register,  a  list  of  acceptable  methods  for 
complying  with  this  requirement, 
including  the  minimum  dimensions  of 
the  escape  path. 

(FR  Doc  89-274«2  Filed  11-22-88: 8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  Issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  919 

[Docket  Na  AO-102-A6;  FV-88-132] 


\  Qrowr  in  Mesa  County, 
Colorado;  Reco^^menaec  Decision  on 
Proposed  imendmen?  of  Mar1(eting 
Agreement  and  Order  No.  919 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  and  opportunity 

to  file  exceptions. 

SUMMARY:  This  recommended  decision 
invites  written  exceptions  on  proposed 
further  amendment  of  the  Marketing 
Agreement  and  Marketing  Order  No. 
919,  covering  peaches  grown  in  Mesa 
County.  Colorado.  The  amendment 
proposals  would:  (1)  Authorize 
regulation  of  shipmentis  of  fresh  peaches 
within  the  State  of  Colorado  as  well  as 
shipments  to  locations  outside  of  the 
State;  (2)  amend  six  existing  definitions 
and  add  three  new  definitions  to  the 
order,  (3)  reapportion  committee 
membership  (increasing  number  of 
independent  handler  members  and 
reducing  number  of  cooperative  handler 
members),  add  informal  rulemaking 
authority  to  reapportion  committee 
membership  and  change  the  size  and 
composition  of  the  committee;  (4)  revise 
the  committee  nomination  and  selection 
process  and  add  informal  rulemaking 
authority  to  make  changes  in  the 
process,  and  establish  limits  on  the 
tenure  of  conunittee  members;  (5) 
increase  the  amotmt  of  committee 
compensation,  add  informal  rulemaking 
authority  to  revise  that  compensation, 
and  revise  the  voting  procedures  of  the 
committee;  (6)  authorize  a  late  pajmient 
charge  and  an  additional  Interest  rate 
charge  on  overdue  assessments;  (7) 
consolidate  provisions  regarding  the 
regulation  of  shipments;  (6)  authorize 
establishment  and  funding  of  production 
research  projects;  (9)  add  provisions  for 
verification  of  reports  and  records  and 


for  maintaining  confidentiality  of 
handler  records;  (10)  add  informal 
rulemaking  authority  to  change  the 
minimum  quantity  of  peaches  per 
shipment  exempt  from  regulation  and 
include  an  additional  requirement  that 
peaches  purchased  under  such 
exemption  be  removed  from  the  seller's 
premises  on  the  day  of  the  sale;  (11) 
require  a  periodic  referendum  to 
determine  whether  growers  favor 
continuance  of  the  order;  and  (12)  make 
necessary  conforming  changes.  The 
amendment  proposals  are  designed  to 
improve  the  administration,  operation, 
and  functioning  of  the  marketing  order. 
DATES:  Written  exceptions  must  be  filed 
by  December  26, 1989. 
ADDRESSES:  Written  exceptions  should 
be  filed  with  the  Hearing  Clerk,  United 
States  Department  of  Agriculture,  Room 
1079,  South  Building.  Washington,  DC 
20250.  Four  copies  of  all  written 
exceptions  should  be  submitted,  and 
they  shall  be  made  available  for  public 
inspection  during  regular  business 
hours.  Exceptions  should  refer  to  the 
Federal  Register  publication  date,  page 
number  and  docket  reference  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  J.  Kelhart.  Marketing  Specialist. 
Marketing  Order  Administration  Branch. 
Fruit  and  Vegetable  Division.  AMS. 
USDA,  P.O.  Box  96456.  Room  2525-S. 
Washington.  DC  20090-6456;  telephone: 
(202)  475-3919,  or  Joseph  C.  Perrin. 
Officer-In-Charge,  Northwest  Marketing 
Field  Office,  Green-Wyatt  Federal 
Building.  1220  SW  Third  Ave..  Room  369, 
Portland,  Oregon  97204.  telephone:  (503) 
221-2724. 
SUPPLEMENTARY  INFORMATION:  Prior 

docimient  in  this  proceeding:  Notice  of 
hearing  issued  November  1, 1988,  and 
published  in  the  Federal  Register  on 
November  3, 1988  (53  FR  44407), 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291 
and  Departmental  Regulation  1512-1. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  further  amendment  of 
Marketing  Agreement  and  Marketing 
Order  No.  919,  as  amended  [7  CFR  Part 
919],  regulating  the  handling  of  peaches 
grown  in  Mesa  County,  Colorado, 


hereinafter  referred  to  collectively  as 
the  order. 

This  notice  of  filing  of  the 
recommended  decision  and  of 
opportunity  to  file  exceptions  thereto  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amende4  (7  U.S.C.  601-674). 
hereinafter  referred;  to  as  the  Act  and 
the  applicable  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  (7  CFR  part  900). 

This  proposed  amendment  of  the 
order  is  based  on  the  record  of  a  public 
hearing  held  in  Palisade,  Colorado,  on 
November  16  and  17, 1988.  All  but  one  of 
the  amendment  proposals  considered  at 
the  hearing  were  submitted  by  the 
Administrative  Committee  (committee) 
established  under  the  order.  The  United 
States  Department  of  Agriculture 
(Department)  proposed  that  it  be 
authorized  to  make  any  necessary 
conforming  changes. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  FlexibiUty  Act  (RFA)  (5 
U.S.C.  601-602),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.2)  as 
those  having  annual  receipts  of  less  than 
$500,000.  Small  agricultural  service 
firms,  which  include  shippers  under  this 
marketing  agreement  and  order,  are 
defined  as  those  firms  with  annual 
receipts  of  less  than  $3,500,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  The  Act 
requires  the  application  of  uniform  rules 
to  regulated  handlers.  Marketing  orders 
issued  pursuant  to  the  Act  and  rules 
issued  thereunder  are  unique  in  that 
they  are  brought  about  through  group 
action  of  essentially  small  entities  acting 
on  their  ovym  behalf.  Thus,  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  entities.  Interested  persons 
were  invited  in  the  notice  of  hearing  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  changes  on  small 
businesses. 
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During  the  1988  season,  approximately 
28  handlers  of  Mesa  County  peaches 
were  subject  to  regulation  under  the 
order.  In  addition,  there  are 
approximately  260  peach  producers  in 
Mesa  County.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Federal  marketing  order  for 
peaches  grown  in  Mesa  County, 
Colorado,  began  in  1939  and  was  last 
amended  in  1969.  Peach  acreage  in  Mesa 
County  totals  around  1.800  acres. 
Inspected  production  volume  in  1988 
was  134,275  bushels  with  a  value  of 
approximately  $2.75  million.  In  addition 
to  the  inspected  production,  an 
estimated  40,000  bushels  was  sold 
within  Mesa  County  at  packing  sheds, 
local  roadside  stands  and  farmers' 
markets.  These  sales  were  not  subject  to 
grade  or  size  requirements.  Two-thirds 
of  the  crop  is  handled  by  independent 
producer/handlers  and  one-third  by  a 
cooperative  handler  organization. 
Currentl.'.  no  Mesa  County  peaches  are 
exported  or  used  in  processed  markets. 

The  Federal  marketing  order  for 
peaches  operated  jointly  %vith  a  State 
order  until  March  1. 1989,  when  the 
State  order  was  terminated  after  failing 
a  State-run  termination  referendum.  All 
programs  conducted  under  the  State 
program,  such  as  paid  advertising  and 
production  research,  have  ceased  with 
the  termination  of  the  State  order.  In 
conjunction  with  this,  official  notice  is 
taken  of  that  termination.  The  Federal 
order  regulates  the  sale  of  interstate 
peaches  (approximately  70  percent  of 
the  annual  crop)  and  requires  that 
peaches  shipped  out  of  the  State  meet 
U.S.  No.  1  or  better  standards  and  be  at 
least  2V4  inches  in  diameter. 

The  proposal  amending  §  919.9 
(redesignated  as  9  919.10)  would  revise 
the  definition  of  the  term  "ship"  to 
include  the  handling  of  peaches  in  the 
current  of  commerce  within  the 
production  area  and  to  any  points 
outside  the  production  area.  This  would 
require  the  inspection  of  all  commercial 
shipments  of  Mesa  County  peaches  and 
ensure  minimum  standards  for  all  such 
peaches  marketed.  This  proposal  should 
improve  the  market  for  peaches  handled 
within  the  county  and  the  State,  as  well 
as  those  markets  outside  the  State.  This 
could  benefit  both  producers  and 
handlers  because  minimum  quality  and 
size  requirements  established  under  the 
order  are  important  to  the  industry  in 
fostering  consumer  satisfaction  and 
increasing  the  demand  for  Mesa  County 
peaches. 

Six  additional  definitions  are 
proposed  to  be  revised  and  three  new 
definitions  are  proposed  to  be  added  to 
this  marketing  order.  Section  919.4, 


which  currently  defines  "peaches," 
would  be  amended  to  define  the  new 
term  "production  area."  The  revised 
definition  of  the  term  "peaches"  would 
be  inserted  as  S  919.5.  Current  SS  919-5 
through  919.11  would  be  amended  and/ 
or  redesignated  as  {§919.6  through 
919.12.  Redesignated  {  919.6  would 
change  the  name  of  the  Administrative 
Committee  to  the  Colorado  Peach 
Administrative  Committee  to  more 
closely  associate  the  name  of  the 
committee  with  the  commodity 
regulated.  This  action  would  necessitate 
numerous  conforming  changes 
throughout  the  order.  The  proposed 
amended  definitions  for  producer, 
redesignated  S  919.7  and  handler, 
redesignated  §  919.8,  would  further 
clarify  these  two  terms.  The  definitions 
of  fiscal  period,  redesignated  S  919.11, 
and  district,  redesignated  S  919.12, 
would  allow  the  committee,  with  the 
approval  of  the  Secretary,  to  establish 
new  operating  periods  and  new  district 
alignments  for  the  efficient  operation  of 
the  program.  New  definitions  would  be 
added  for  grade,  {  919.13,  and  size, 
S  919.14,  to  provide  an  appropriate  basis 
for  determining  grade  and  size 
standards  for  peaches  grown  in  the 
production  area.  These  changes  in 
definitions  and  the  addition  of  new 
definitions  are  meant  to  further  define 
and  clarify  terms  used  in  the  order,  and 
would  not  have  a  significant  impact  on 
small  business  entities  in  the  industry. 

The  proposed  amendment  to  %  919.20 
would  reapportion  committee 
membership  to  reflect  the  position  of  the 
cooperative  marketing  association  and 
independent  and  independent  handler 
segments  of  the  industry.  Section  919.20 
also  would  include  a  requirement  that 
committee  members  shall  represent  and 
be  selected  from  segments  of  the 
industry  (producers,  independent 
handlers  and  cooperative  handlers)  of 
which  they  are  members.  Additionally, 
the  proposed  amendment  to  S  91^.22 
would  provide  the  committee  with 
informal  rulemaking  authority  to:  (1) 
Recommend  reapportionment  of 
committee  membership  among  producer 
and  handler  members;  (2)  change  the 
size  of  the  committee;  and  (3)  change  the 
composition  of  the  committee  to  reflect 
future  structured  changes  in  the  industry 
should  a  new  segment  develop  in  the 
future.  These  proposals  would  provide 
for  appropriate  representation  of  the 
various  industry  segments,  and  would 
allow  the  committee,  with  the  approval 
of  the  Secretary,  to  respond  to  future 
structured  changes  in  the  industry. 
These  proposals  should  benefit  small 
entities. 

Several  proposed  amendments  would 
revise  and  consolidate  the  nominatian 


and  selection  process  for  committee 
members  under  §  919.21.  The  new 
proposals  would  provide  more 
appropriate  lengths  of  time  for  the 
committee  to  nominate  and  the 
Department  to  select  new  members 
(9  919.21]  and  fill  vacancies  (§  919.29); 
revise  and  qualification  process 
(9  919.26),  and  standardize  the  length  of 
terms  and  limit  tenure  for  committee 
members  (9  919.27).  Existing  sections 
covering  the  nomination  and  selection  of 
independent  handler  members 
(9  919.22),  and  cooperative  handler 
members  (9  919.23),  and  the  eligibihty 
for  membership  of  all  members 
(9  919.24),  would  be  removed  and  the 
requirements  of  these  three  sections 
would  be  consolidated  in  the 
nomination  and  selection  process  under 
9  919.21.  Section  919.22  would  be 
revised  to  include  informal  rulemaking 
authority  to:  (1)  Reapportion  the 
committee;  (2)  change  the  size  of  the 
committee;  (3)  revise  the  composition  of 
the  committee;  and  (4)  redefine  the 
districts.  Sections  919.23  and  919.24 
would  be  removed  and  reserved.  These 
proposals  are  intended  to  improve  the 
committee  nomination  and  selection 
process,  and  would  have  no  significant 
impact  on  small  business  entities  in  the 
industry. 

Proposed  9  919.30,  regarding 
compensated  and  expenses  for 
committee  members,  would  provide  for 
an  increase  in  the  amount  of  money 
which  members  receive  while  attending 
committee  meetings  from  $5.00  to  $10.00. 
The  proposed  changes  would  not 
present  a  financial  burden  on  operating 
expenses.  The  proposed  amendment 
would  authorize  the  conmiittee,  with  the 
approval  of  the  Secretary,  to  change  the 
compensation  rate  as  necessary.  Section 
919.33  on  committee  voting  procedures 
would  be  amended  by  lowering  the 
quorum  requirement  for  conunittee 
meetings.  It  would  also  provide,  with 
certain  safeguards,  for  committee  votes 
to  be  cast  by  mail,  telegraph,  telephone 
or  other  means  of  communication.  This 
provision  is  expected  to  improve  the 
conmiittee's  abihty  to  respond 
expeditiously  to  needs  of  the  industry 
and  should  therefore  be  beneficial  to 
small  entities. 

The  proposed  amendment  to  S  919.41 
would  authorize  the  committee,  with  the 
Secretary's  approval,  to  establish  a  late 
payment  charge  and  an  additional 
interest  rate  charge  on  overdue  handler 
assessment  accounts.  Such  authority 
should  provide  handlers  with  an 
incentive  to  make  assessment  payments 
in  a  timely  manner  and  would  not  have 
a  significant  impact  on  small  entities. 
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Revisions  would  be  made  to  (our 
sections  regarding  die  committee's 
annual  marketing  policy  and  the 
regulation  of  peach  shipments.  Various 
provisions  in  99  919^2.  QlQ.sa  919.51 
and  919.52  would  be  reorganized. 

The  proposed  amendment  to  9  919.60 
would  authorize  the  estabUshment  of 
production  research  projects,  lliis 
would  be  added  to  the  current  order 
authority  for  market  research  and 
development  projects.  Under  the 
proposal,  production  research  projects, 
as  well  M  market  research  and 
devekipaient  projecte,  would  be  paid 
for,  with  ft|s  approval  of  the  Secretary, 
using  assessment  funds  and  other 
sources  of  income  as  approved  by  the 
Secretary.  Such  projects  would  benefit 
prodocers  and  handlers  and  would  not 
adversely  effect  small  entities.  Any 
costs  associated  with  this  provision 
woidd  be  outweighed  by  the  benefits  of 
such  in-ojects.  In  addition,  proposed 
9  919,40.  regarding  expenses  incurred  by 
the  cooBBittee,  would  allow  the 
committee,  with  the  approval  of  the 
Secretary,  to  use  funds,  other  than  those 
collected  from  assessments,  for 
prodaetion  research  and  .narket 
resaoich  and  deveiopment  projects. 
Such  authcHnty  should  provide  increased 
opportunity  for  the  committee  to 
conduct  production  and  market  research 
projects. 

The  proposed  addition  of  §  919.67 
regarding  verification  of  reports  and 
records  would  authorize  the  Secretary 
and  the  committee  to  verify  the 
correctioDB  of  reports  filed  by  handlers, 
and  to  verify  handler  compliance  with 
recordkeeping  requirements.  The 
requirement  would  not  have  a 
sigDificant  impact  on  small  entities  in 
the  industry.  Additionally,  new  9  919.68 
wonki  require  confidential  information 
provided  by  handlers  to  be  protected 
from  disclosure.  It  would  not  adversely 
affect  smo,  *  entities. 

The  proposal  to  amend  9  919.71. 
regarding  peaches  not  subject  to 
inspection  and  assessment  regulations, 
would  authorize  tiie  committee,  with  the 
approval  of  the  Secretary,  to  revise  the 
minimum  quantity  of  peaches  per 
shipment  not  subject  to  such  regulations. 
This  proposal  is  intended  lo  provide  that 
the  exempted  volume  of  peaches  remain 
in  line  with  quantities  normally  sold  for 
home  use.  Additionally,  testimony 
indicates  that  the  current  exemption 
should  require  that  the  19  bushels  per 
day.  sold  to  any  single  individual,  be 
reaioved  fioa\  the  seller's  premises  on 
the  day  of  the  sale.  This  would  help  to 
provide  that  only  legitunate  roadside 
sales  to  local  prodw^ert  and  consumers 
be  exempted  koai  r^ulation.  Th« 


authorized  exemptions  are  intended  to 
help  smaQ  pr*duccts  maiket  their  fruit 
directly  to  consumera  •(  retail  stands 
near  where  the  fruit  is  grown,  at  nearby 
packinghouses  or  at  local  fanners' 
markets. 

Amendment  of  9  919.81  would  require 
periodic  continuance  referenda  which 
would  provide  producers  an  opportunity 
to  periodically  vote  on  whether  the 
order  should  be  continued.  Such 
referenda  would  not  have  a  significant 
impact  on  small  entities  in  the  industry. 

All  of  the  proposed  changes  set  forth 
in  this  docimient  are  designed  to 
enhance  the  administration,  operation, 
and  functioning  of  the  order.  The 
proposed  amendments  to  the  order 
would  not  have  a  significant  impact  on 
the  recordkeeping  and  reporting  burdens 
of  Mesa  County  peach  handlers.  The 
proposed  revisions  would  change  the 
reporting  and  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  which  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  OMB  No. 
0581-0139.  This  action  would  require 
information  to  be  retained  by  handlers 
for  at  least  two  years.  The  evidence  of 
record  indicates  that  handlers  generally 
maintain  such  information  in  the  normal 
course  of  business  for  periods  longer 
than  two  years.  The  information 
collection  requirements  contained  in  this 
proposed  action  will  be  subiodtted  to  the 
OMB  for  approval  Such  requirements 
will  not  become  effective  prior  to  OMB 
approval. 

Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are: 

(1)  Whether  the  definition  of  "ship" 
should  be  revised  to  regulate  shipments 
of  fresh  peaches  within  Colorado  as 
well  as  shipments  to  locations  outside 
the  State: 

(2)  Whether  to  revise  existing 
definitions  for  peaches,  committee, 
producer,  handler,  fiscal  period,  and 
district,  axul  add  new  definitions  for 
production  area,  grade,  and  size; 

(3)  Whether  to  reepportion  the 
committee  to  more  accurately  reflect  the 
relative  position  of  handler  segmetas  in 
the  industry,  and  whether  to  provide 
informal  rulemaking  authority  to  further 
reapportion  the  comauttee  and  make 
future  changes  in  committee  size  and 
compositioa  as  necessary; 

(4)  Whether  to  make  changes  in  the 
comniMee  nominatian  end  selection 
process,  provide  informal  nriemekinig 
authority  to  make  future  changes  as 
necessary,  and  establish  tenure  limits 
for  committee  members;    - 


(5)  Whedier  to  revise  the  Revisions 
for  committee  competisetion  and  voting 
procedures; 

(6)  Whether  to  authorize  late  payment 
and  penalty  charges  on  pest  doe  (nndler 
assessments; 

(7)  Whether  to  reorgantre  and 
consolidate  provisions  regarding 
marketing  poUcy  and  the  regulation  of 
peach  shipments; 

(8)  Whether  to  authorize 
esteblishment  and  funding  of  production 
research  projects; 

(9)  Whether  to  add  provisions  for  die 
Secretary  and  the  committee  to  verify 
the  correctness  of  reports  filed  by 
handlers  and  to  protect  the 
confidentiality  of  information  provided 
by  handlers; 

(10)  Whether  lo  provide  informal 
rulemaking  authority  to  change  the 
minimum  quantity  of  peaches  per 
shipment  not  subject  to  regulation; 

(11)  Whether  to  require  a  continuance 
referendum  every  eigjit  years;  and 

(12)  Whether  conibrming  changes 
should  be  made. 

Findfaigs  and  Caochisioas 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  presented  at  the  hearing 
and  the  record  thereot  are: 

(1)  Section  919.9  should  be  amended 
to  provide  for  the  regulation  of 
shipments  of  fresh  peaches  within  the 
State  of  Colorado  as  well  as  shipments 
of  peaches  to  locations  outside  the 
State.  Currently  \he  term  "ship"  in 
9  919.9  means  to  sell  transport  or  ship 
fresh  peaches  by  rail  truck  or  any  other 
means  whatsoever  in  the  current  of 
commerce  between  the  State  of 
Colorado  and  any  point  outside  thereof. 
That  definition  should  be  revised  to 
include  the  preparation  for  market  at 
fresh  peaches  and  the  movement  of  such 
peaches  into  the  current  of  commerce 
withm  the  production  area  or  between 
the  production  area  and  any  points 
outside  the  production  area.  In  addition, 
the  terra  "ship"  should  be  changed  to 
"handle"  to  be  consistent  with  common 
industry  usage  and  the  two  iermB  should 
be  made  synonymous.  The  new 
definition  should  include  tiw  terms 
"pack"  and  "consiga"  whkh  ace 
common  handling  functioos  in  the 
industry.  The  terms  are  intended  to 
clarify  the  definition  of  the  term  "shtp." 
Also,  in  the  definition  of  "ship''  printed 
in  the  notice  of  hearing,  the  word  "dilp" 
appearing  in  the  fourth  line,  should  tw 
changed  to  the  word  "transport"  for 
clarity.  Hnally.  "handle"  would  not 
include  the  traaaportation  witiim  ^ 
production  area  of  peaches  bom  the 
orchard  where  grows  lo  a  padua^ 
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facility  located  within  the  production 
area  for  preparation  for  market.  This 
exception  recognizes  that  it  is  customary 
for  producers  to  sell  and  deliver  their 
peaches  to  handlers  for  packing  and 
handling  functions. 

Mesa  County  peaches  are  sold  in 
Colorado  and  throughout  several 
western  and  midwestem  States. 
Evidence  presented  at  the  hearing 
indicates  that  an  estimated  70  percent 
(approximately  94,000  buchels  in  1968) 
of  Mesa  County's  inspected  peach 
production  was  shipped  to  Denver  and 
then  on  to  markets  outside  Colorado. 
The  remaining  30  percent  of  inspected 
peaches  was  shipped  to  markets  within 
Colorado.  A  very  small  percentage  of 
inspected  peaches  was  marketed 
through  one  major  grocery  store  chain  in 
the  production  area.  No  Mesa  County 
peaches  are  exported  or  sent  to 
processed  markets. 

Record  evidence  indicates  that  the 
price  of  peaches  in  State  markets  has  a 
direct  and  immediate  effect  on  prices  in 
markets  outside  the  State.  Therefore,  the 
handling  of  peaches  within  the 
production  area  and  within  Colorado 
directly  burdens,  obstructs  and  affects 
the  handling  of  peaches  in  interstate 
commerce  to  such  an  extent  as  to  make 
appropriate  the  regulation  of  peaches 
marketed  fresh  in  Mesa  County  and 
throughout  Colorado  under  Federal 
marketing  order  919. 

The  proposed  change  in  the  order 
would  authorize  regidation  of  all 
shipments  of  peaches  from  the 
production  area  except  for  small 
quantities  of  peaches  that  are  sold 
directly  to  consumers  at  roadside  stands 
and  farmers'  markets,  that  are  removed 
from  the  premises  on  the  day  of  the  sale 
and  which  are  not-for-resale,  peaches 
sold  to  charitable  institutions,  and 
peaches  for  processing. 

It  is  therefore  concluded  that  5  919.9 
should  be  amended  to  specify  that 
"handle"  is  synonymous  with  "ship" 
and  means  to  pack,  sell,  consign, 
transport,  offer  for  transportation,  or 
transport  peaches  in  fresh  form  by  any 
means  whatsoever,  in  the  current  of 
commerce  within  the  production  area  or 
beUveen  the  production  area  and  any 
points  outside  thereof.  However,  the 
term  "handle"  shall  not  include  the 
transportation  within  the  production 
area  of  peaches  from  the  orchard  where 
grown  to  a  packing  facility  located 
within  such  area  for  preparation  for 
market. 

(2)  Six  current  definitions  should  be 
revised  and  three  new  deHnitions  should 
be  added  to  the  order.  The  addition  of 
the  definition  for  "production  area" 
should  logically  be  inserted  at  the 
beginning  of  the  list  of  defmitions.  This 


necessitates  the  redesignation  of  current 
S9  919.5  through  919.11  as  SS  919.6 
through  919.12.  Current  S  9198  "variety" 
is  not  proposed  to  be  amended,  but 
would  be  redesignated  as  9  919.9.  The 
redesignated  and  amended  sections 
would  read  as  follows: 

a.  The  term  "production  area"  should 
be  defined  in  §  919.4  to  mean  all 
territory  included  within  Mesa  County, 
Colorado.  That  section  now  defines  the 
term  "peaches,"  which  would  be  moved 
to  S  919.5.  The  production  area  of  Mesa 
County,  Colorado,  is  referred  to  in  the 
current  definition  of  peaches,  S  919.4. 
The  proposed  new  definition  specifies 
the  area  in  which  peaches  are  grown 
that  are  subject  to  regulation  under  the 
marketing  order.  This  proposal  would 
not  change  the  location,  size,  or  in  any 
other  way  revise,  the  production  area  as 
currently  defined. 

b.  The  definition  for  "peaches"  in 
S  919.4  should  be  modified  and 
designated  S  919.5.  The  new  definition 
would  mean  all  varieties  of  peaches 
grown  in  the  production  area,  classified 
botanically  as  Prunus  persica.  The 
addition  of  the  botanical  name  is 
desirable  to  specifically  identify  the 
commodity  regulated  under  the 
marketing  order. 

c.  The  name  of  the  administrative 
agency  estabhshed  under  the  order 
should  be  changed  fit>m  the 
"Administrative  Committee"  to  the 
"Colorado  Peach  Administrative 
Committee."  Adding  the  name  of  the 
State  and  the  commodity  covered  under 
the  program  to  the  current  title  would 
more  precisely  identify  the  committee. 
Therefore  the  amended  and 
redesignated  definition  of  "committee" 
in  S  919.6  should  mean  the  Colorado 
Peach  Administrative  Committee 
established  pursuant  to  the  provisions  of 
this  subpart. 

There  are  14  sections  which  make 
reference  to  the  Administrative 
Committee.  The  provisions  in  these 
sections  should  be  revised  to  reference 
the  term  "committee."  These  conforming 
changes  should  be  made  in  S  919.31 
Powers,  S  919.32  Duties,  fi  919.34  Rights 
of  the  Secretary,  S  919.35  Funds  and 
other  property,  S  919.41  Assessments, 
5  919.43  Suit  to  enforce  collection, 
S  919.53  Exemptions  and  exemption 
certificates,  S  919.54  Inspection  and 
certification,  S  919.55  Modification, 
suspension,  or  termination,  S  919.65 
Reports,  §  919.66  Liabihty  of 
Administrative  Committee  members, 
S  919.71  Peaches  not  subject  to 
regulation,  S  919.82  Proceedings  after 
termination,  and  S  919.94  Amendments. 

d.  Currently,  $  919.6  defines  the  term 
"producer"  to  mean  any  person  engaged 
in  growing  peaches  in  the  county  of 


Mesa  in  the  State  of  Colorado  for 
market  That  definition  should  be 
redesignated  as  S  919.7  and  revised  to 
more  precisely  determine  who  may  be 
considered  a  producer  of  peaches  in  the 
"production  area.  A  clearer  definition  is 
needed  to  better  identify  those  who  may 
take  part  in  the  committee  nomination 
procedures,  and  serve  on  the  committee. 
The  phrase  "*  *  *  is  synonymous  with 
'grower'  *  *  *"  is  proposed  to  be  added 
to  clarify  that  the  term  "grower," 
commonly  used  in  the  production  area, 
and  the  term  "producer,"  used  in  the  Act 
and  order,  are  the  same.  The  phrase 


for  market  in  fresh  form 


18 


proposed  to  be  added  to  further 
distinguish  between  fresh  market 
peaches  and  those  peaches  that  might 
be  produced  for  personal  or  processed 
market  use.  The  phrase  "*  *  *  and  who 
has  a  proprietary  interest  therein."  Is 
added  in  the  definition  to  exclude  from 
the  definition  persons  performing  as 
employees  for  peach  producers  and 
handlers  and  persons  delivering  to 
handlers. 

The  record  evidence  thus  indicates 
that  the  amended  definition  should  be 
more  precise  than  to  merely  define  a 
peach  producer  as  someone  who  grows 
peaches.  Evidence  indicates  that 
producers  are  those  who  own  and 
operate  their  own  farms  or  rent 
farmland,  with  a  proprietary  interest  in 
the  peaches  grown,  to  produce  peaches 
for  fresh  market.  Individuals  who 
produce  peaches  only  for  personal  or 
family  use  would  not  be  considered 
producers  under  the  order.  Partnerships, 
corporations,  associations  and  any  other 
business  unit  is  included  in  the 
definition  of  "person"  under  the  Act. 
Therefore,  any  such  entity  that  produces 
peaches  for  fresh  market  would  also  be 
considered  producers  under  the  order. 

Thus,  redesignated  S  919.7  should 
provide  that  the  term  "producer"  is 
synonymous  with  "grower"  and  means 
any  person  engaged  in  growing  peaches 
for  market  in  fresh  form  in  the 
production  area,  and  who  has  a 
proprietary  interest  therein. 

e.  Currentiy,  the  term  "handler"  in 
§  919.7  means  any  person  (except  a 
common  or  contract  carrier  of  peaches 
owned  by  another  person)  who,  as 
grower,  agent,  or  otherwise,  ships 
peaches,  or  causes  peaches  to  be 
shipped.  That  definition  should  be 
amended  to  make  the  term  "handler" 
synonymous  with  "shipper"  and  should 
clarify  that  persons  are  handlers  when 
they  perform  the  functions  contained  in 
the  proposed  amended  definition  of 
"handle"  in  redesignated  §  919.10.  As 
amended,  the  new  definition  of  handler 
would  be  redesignated  as  §  919.8  and 
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would  be  synonymous  with  "shipper"  to 
mean  any  person  (except  a  common  or 
contract  carrier  of  peaches  owned  by 
another  person)  who,  as  owner,  agent, 
or  otherwise,  handles  peaches  or  causes 
peaches  to  be  handled  as  defined  in 
S  919.10. 

f.  Currentiy,  §  919.10  specifies  that 
"fiscal  period"  is  synonymous  with 
"fiscal  year"  and  means  the  12-month 
period  beginning  on  November  1  and 
ending  on  October  31  of  the  following 
year,  or  such  other  period  that  may  be 
approved  by  the  Secretary  pursuant  to 
recommendation  by  the  committee.  This 
term  should  be  redesignated  and 
amended  to  mean  the  12-month  period 
beginning  and  ending  on  the  dates 
recommended  by  the  committee  and 
approved  by  the  Secretary.  Record 
evidence  indicates  that  the  fiscal  period, 
currentiy  specified,  no  longer  coincides 
with  the  period  currently  used  by  the 
committee. 

g.  The  definition  for  "Distiict." 

S  919.11,  should  be  redesignated  as 
S  919.12  and  amended  by  removing  the 
specific  descriptions  of  the  five  producer 
districts  and  inserting  general 
nilemaking  authority  to  change  district 
boundaries.  This  authority  will  allow  the 
committee,  with  the  approval  of  the 
Secretary,  to  redefine  districts  when 
necessary,  to  accurately  reflect  peach 
production  between  the  districts  and 
provide  equitable  representation  on  the 
committee.  The  proposed  revision  would 
also  remove  the  obsolete  boimdaries  in 
the  current  definition.  Thus,  the  term 
district  should  be  defined  to  mean  any 
one  of  the  geographical  areas  into  which 
the  production  area  is  divided  as 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

h.  The  term  "grade"  should  be  defined 
in  new  §  919.13  to  mean  any  one  of  the 
officially  established  grades  of  peaches 
as  defined  and  set  forth  in  the  United 
States  Standards  for  Grades  of  Peaches 
(15  55.1210-51.1223  of  this  titie)  or  any 
amendment,  or  modification 
recommended  by  the  committee  and 
approved  by  ihe  Secretary.  The  grades 
established  in  the  United  States 
Standards  for  Grades  of  Peaches  have 
been  used  Yy  Colorado  peach  producers 
and  handlers  since  promulgation  of  the 
order.  The  grades  provide  an 
appropriate  and  meaningful  basis  for 
describing  the  quality  requirements 
utilized  under  the  order.  The  use  of 
amendments  or  modifications  of  the 
grades  provide  the  industry  the 
flexibihty  necessary  to  cope  with 
problems  of  quality  due  to  adverse 
weather  or  other  conditions  affecting  the 
crop. 

i.  The  term  "size"  should  be  defined  in 
new  §  919.14  to  mean  the  smallest 


diameter,  measured  through  the  center 
of  the  peach,  at  right  angles  to  a  line 
running  from  the  stem  to  the  blossom 
end,  or  such  other  specifications  as  may 
be  recommended  by  the  committee  and 
approved  by  the  Secretary.  The 
minimum  size  requirements  established 
under  the  order  are  based  on  the 
minimum  diameter  of  peaches  packed  in 
various  types  and  styles  of  containers.  It 
is  common  to  refer  to  peaches  by  their 
size  such  as  2\4  minimum,  2V*  minimum, 
2V4  minimum  and  larger.  Therefore,  it  is 
appropriate  to  indicate  how  the 
minimum  diameter  is  measured.  Under 
the  proposal,  the  committee  would  have 
the  flexibility  to  recommend  changes  in 
size-measurement  methods  to  the 
Secretary. 

The  six  amendments  to  existing 
definitions  are  designed  to  increase 
industry  members'  understanding  of  the 
terms  thereby  improving  the  application 
of  the  order's  provisions. 

(3)  Section  919.20  regarding 
establishment  and  membership  of  the 
committee  should  be  amended  to  revise 
representation  on  the  committee  to 
reflect  the  amount  of  peach  production 
handled  by  the  cooperative  and 
independent  handler  segments  of  the 
industry.  As  proposed,  this  amendment 
would  also  add  a  paragraph  (b)  which 
would  provide  informal  rulemaking 
authority  for  the  committee,  with  the 
approval  of  the  Secretary,  to  revise  the 
composition  and  size  of  the  committee 
and  to  reapportion  its  membership. 

The  committee  is  composed  of  nine 
members  and  nine  alternate  members. 
Of  the  nine  members,  five  are 
nominated  by  and  represent  peach 
producers.  Each  producer  member  is 
selected  from  and  represents  one  of  five 
production  districts  in  the  production 
area.  Thcproposal  would  not  alter  the 
number  or  representation  of  producer 
members  on  the  committee. 

Four  committee  members  are 
nominated  by  and  represent  peach 
handlers  in  the  production  area.  The 
current  handler  representation  on  the 
committee  has  been  in  effect  since  1939. 
Currentiy,  one  handler  member  in 
selected  by  and  represents  handlers  and 
producer/handlers  in  the  production 
area  who  are  not  affiliated  with  the  one 
cooperative  marketing  association.  This 
member  is  referred  to  as  the 
"independent  member."  The  remaining 
three  handler  members  are  nominated 
by  and  represent  the  cooperative 
marketing  organization  active  in  the 
production  area. 

Proponents  testified  that  the  current 
handler  apportionment  should  be 
reversed.  According  to  the  record,  the 
independent  handler  portion  of  the 
industry  handled  approximately  66 


percent  of  the  production  over  the  last 
five  years.  The  one  cooperative 
marketing  organization  has  handled 
approximately  one  third,  or  34  percent, 
of  the  industry's  production  over  the 
same  period. 

Therefore,  a  change  in  handler 
representation  is  necessary  to  more 
accurately  reflect  the  amount  of 
production  handled  by  these  two 
segments  of  the  industry.  To  accomplish 
this  I  919.20  should  be  revised  to  specify 
that  the  Colorado  Peach  Administrative 
Committee  should  be  established 
consisting  of  five  members,  one  for  each 
district,  who  represent  and  are  selected 
from  producers;  one  member  who 
represents  and  is  selected  from  the 
cooperative  marketing  association  of 
producers,  and  three  members  who 
represent  and  are  selected  from 
independent  handlers  and  producer/ 
handlers.  In  addition,  these  provisions 
are  also  applicable  to  alternate 
members  to  assure  that  all  persons 
serving  on  the  committee  are  equally 
qualified. 

As  proposed,  a  new  paragraph  (b)  of 
S  919.20  would  specify  that  everj'  two 
years  the  committee,  with  the  approval 
of  the  Secretary,  may  revise  the 
composition  of  the  committee  and 
reapportion  the  committee  membership 
among  industry  groups  pursuant  to 
S  919.22.  Testimony  indicates  that  this 
informal  rulemaking  authority  should 
apply  to  changes  in  the  size  of  the 
committee  as  well.  Thus,  it  is 
recommended  that  the  words  "and  size" 
should  be  added  after  the  word 
"composition"  in  paragraph  (b)  as 
published  in  the  notice  of  hearing  (53  FR 
44408).  According  to  the  record,  Siis  new 
provision  would  allow  more  timely  and 
cost  efficient  changes  in  committee 
representation.  The  committee  could 
therefore  be  mor^  representative  of  and 
responsive  to  structural  changes  in  the 
industry. 

(4)  The  current  provisions  of  the  order 
regarding  nomination  and  selection  of 
committee  members  should  be  revised 
to  consolidate  order  language,  improve 
the  efficiency  of  the  selection  process 
and  establish  limits  on  the  tenure  of 
committee  members.  These  changes 
would  encourage  wider  industry 
participation  on  the  committee. 

Time  periods  in  which  the  nomination 
process  are  to  take  place  are  proposed 
to  be  revised.  Section  919.20  currentiy 
provides  that  members  and  alternates 
must  be  nominated  at  least  30  days  prior 
to  the  beginning  of  the  term  of  office  for 
which  the  nomination  is  made. 
However,  experience  has  shown  that  a 
longer  period  of  time  would  be 
beneficial  for  completing  the  selection 
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process  prior  to  the  beginning  of  a  new 
term.  The  record  indicates  that  the  time 
period  of  30  days  should  be  extended  to 
45  days  and  the  revised  language  should 
be  inserted  in  the  amended  provision. 
Thus,  paragraph  (a)(l]  of  §  919.21  should 
be  added  to  specify  that  the  committee 
shall  hold,  or  cause  to  be  held,  meetings 
of  producers  and  handlers  not  less  than 
45  days  prior  to  the  expiration  date  of 
the  committee  member  and  alternate 
member  terms  of  office. 

Paragraphs  (c)  in  S§  919.21 ,  919.22  and 
919.23  currently  specify  that  two 
nominations  for  each  member  and 
alternate  member  position  being  filled 
must  be  submitted  for  the  Secretary's 
consideration.  Paragraph  (h)(2)  of 
amended  5  919.21  should  require  that  at 
least  one  nominee  be  submitted  for  each 
position  to  be  filled.  Record  evidence 
indicates  that  because  the  industry  is 
smalt  and  is  divided  into  three  separate 
segments,  it  has  difficulty  providing  two 
qualified  nominations  for  both  member 
and  alternate  member  positions. 
Proponents  indicated  that  therd  are  a 
small  number  of  producers  in  some 
districts,  and  even  fewer  who  are 
interested  in  serving  on  the  committee. 

Therefore,  paragraph  (a)(2)  would 
specify  that,  at  each  meeting,  at  least 
one  nominee  shall  be  nominated  for 
each  member  or  alternate  member 
position  to  be  filled.  Also,  paragraph 
(a)(2)  would  provide  that  the 
nominations  may  be  by  ballot  or  by 
motion,  at  the  option  of  the  eligible 
voters  who  are  present.  The  person 
receiving  the  highest  number  of  votes 
would  be  the  nommee  for  each  position 
to  be  filled.  Proxy  voting  would  be 
prohibited. 

The  evidence  of  record  indicates  that 
the  current  order's  nominHtion  language 
is  repetitive  because  nomination 
procedures  for  membership  on  the 
committee  are  described  for  producer 
members  (S  919.21),  the  independent 
handler  member  (J  919.22),  and 
cooperative  handler  association 
members  (J  919.23).  These  three  sections 
are  proposed  to  be  consolidated  under 
amended  S  919.21,  "Nomination  and 
selection."  Nomination  of  producer 
members  should  be  addressed  in 
paragraph  (b),  independent  handler 
members  in  paragraph  (d),  and 
cooperative  handler  members  in 
paragraph  (c)  of  amended  |  919.21. 
Criteria  regarding  eligibility  for 
membership  for  these  three  segments  of 
the  industry  currently  in  $  919.24  also 
should  he  included  in  paragraphs  (b),  (c) 
and  (d)  of  amended  |  919.21  to 
consolidate  the  nomination  and 
selection  provisions  under  one  section. 
The  consolidation  of  these  provisions 


under  one  section  would  make  the 
nomination  and  selection  process  easier 
to  understand. 

Paragraph  (b)  of  amended  S  919.21 
should  specify  that  nominations  of 
producer  members  and  their  respective 
alternates  shall  be  made  at  meetings  of 
producers  in  each  district,  at  such  times 
and  places  as  the  committee  shall 
designate.  Only  producers,  including 
duly  authorized  officers  or  employees  of 
producers,  who  are  present  at  such 
nomination  meetings  may  participate  in 
the  nomination  and  election  of 
nominees.  Each  producer  should  be 
entitled  to  cast  only  one  vote  for  each 
position  to  be  filled  in  the  district  that 
producer  produces  peaches.  No 
producer  should  participate  in  the 
election  of  nominees  in  more  than  one 
district  in  any  one  fiscal  year. 

Paragraph  (c)  of  amended  9  919.21 
should  specify  that  nominations  for 
cooperative  handler  members  and  their 
respective  alternates  shall  be  made  as 
follows:  (1)  When  there  is  only  one 
cooperative  marketing  association,  that 
association  may  nominate  its 
representatives  in  any  manner  the 
members  of  that  association  deem 
appropriate;  and  (2)  When  there  is  more 
than  one  cooperative  marketing 
association,  and  there  is  a  lack  of 
agreement  on  who  should  be  nominated, 
the  vote  for  each  position  shall  be 
weighted  by  the  volume  of  peaches  each 
association  acquired  from  producers 
and  handled  during  the  preceding  fiscal 
period. 

Paragraph  (d)  of  amended  9  919^ 
should  specify  that  nominations  of 
independent  handler  members  and  their 
respective  alternates  shall  be  made  at  a 
meeting  of  such  persons  at  such  time 
and  place  as  the  committee  shall 
designate.  Only^ndependent  handlers, 
including  duly  authorized  officers  or 
employees  of  such  handlers  present  at 
such  nomination  meeting,  may 
participate  in  the  nomination  and 
election  of  nominees.  Each  independent 
handler  shall  be  entitled  to  cast  only  one 
vote  for  each  position  to  be  filled. 

In  the  notice  of  hearing,  the  provisions 
on  voting  for  producer  and  independent 
handler  members  specified  that  those 
voting  shall  be  entitled  to  cast  one  vote 
for  each  nominee  to  be  elected. 
Testimony  indicates  that  those  voting 
should  cast  one  vote  for  each  vacant 
position  to  be  filled.  Changes  have  been 
made  to  proposed  paragraphs  (b)  and 
(d)  accordingly.  Based  on  testimony 
received  at  the  hearing,  wording  in 
proposed  paragraph  (c)(2)  has  been 
revised  to  clarify  that  a  lack  of 
agreement  among  two  cooperative 
handler  organizations  refers  to  a  lack  of 


agreement  on  who  should  be  nominated. 
Further,  a  provision  regarding  the 
weighting  of  votes  by  two  or  more 
cooperative  marketing  associations  is 
included  that  would  provide  a  process 
for  breaking  a  deadlock  if  the 
associations  cannot  agree  on  the 
nominees. 

Evidence  of  record  indicates  that 
authority  should  be  added  for  the 
committee  to  recommend  changes  in 
these  nomination  and  selection 
procedures  to  recognize  changing 
industry  structure  and  needs.  Therefore, 
new  paragraph  (e)  should  specify  that 
the  committee,  with  the  approval  of  the 
Secretary,  may  recommend  rules  and 
regulations  necessary  to  carry  out  the 
provisions  of  this  section  or  to  change 
the  procedures  in  this  section  in  the 
event  they  are  no  longer  practical. 

Finally,  new  paragraph  (f)  should 
specify  that  in  the  event  that  nominees 
for  all  available  positions  are  not 
provided  by  the  aforesaid  procedures, 
then  such  unfilled  positions  should  be 
treated  as  vacancies  and  the  provisions 
of  S  919.29  regarding  vacancies  should 
apply. 

Revised  9  919.22  regarding  committee 
reapportionment  and  reestablishmeat 
should  take  the  place  of  current  9  919.22. 
Section  919.22  now  includes  procedures 
on  the  nomination  and  selection  of  the 
independent  member  on  the  committee. 
These  procedures  have  been 
recommended  to  be  moved  to  9  919.21. 

Currently.  9  919.23(e)  provides  for  the 
reapportionment  of  cooperative  handler 
membership  to  equitably  provide 
representation  to  present  and  future 
cooperatives  associations  engaged  in 
handling  Mesa  County  peaches.  Any 
such  reapportionment  under  that  section 
must  be  based  so  far  as  practicable 
upon  the  volume  of  peaches  bandied  by 
the  respective  associations.  Also, 
paragraph  (1)  of  9  919.32  provides  fw 
redefining  the  producer  districts  and 
reapportioning  producer  district 
representation.  Any  changes  under  that 
section  must  reflect,  in  so  far  as 
practicable,  shifts  in  peach  production 
within  the  districts  and  the  production 
area. 

Evidence  of  record  indicates  that  it  is 
desirable  that  the  authority  for  making 
such  changes  be  included  in  one  section 
of  the  order  for  easier  reference  and  to 
improve  order  organization.  Evidence 
also  indicates  that  the  current  authority 
for  making  such  changes  is  too  narrow 
because  it  only  applies  to  the  producer 
and  cooperative  marketing  association 
segments  of  the  industry.  Consequently, 
the  proponents  requested  that  the 
authority  for  making  such  changes  be 
broadened  to  reflect  structiiral  changes 
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in  all  three  segments  of  the  industry  and 
the  relative  importance  of  these 
segments  of  the  industry.  In  order  to 
keep  abreast  of  structural  changes 
within  the  Industry,  the  proponents 
indicated  that  it  may  be  necessary:  (1) 
To  increase  or  decrease  the  size  of  the 
committee;  (2)  to  change  the  ratio 
between  grower  and  handler  members 
including  their  alternates;  and  (3)  to 
change  the  industry  groups  represented 
on  the  committee  should  a  new  segment 
develop  in  the  future.  Any  such  changes 
should  reflect,  in  so  far  as  practicable, 
structural  changes  within  the  peach 
industry  and  shifts  in  peach  production 
within  the  production  area. 

To  provide  a  mechanism  for  such 
changes  to  be  made  through  the  informal 
rulemaking  process,  paragraph  (a)  of 
9  919.22  should  specify  that  the 
committee  may  recommend,  with  the 
approval  of  the  Secretary, 
reapportioning  representation  on  the 
committee  to  reflect  changes  in  the 
relative  size  of  producer,  cooperative 
marketing  association,  and  independent 
handler  segments  of  the  industry.  Also, 
it  is  proposed  that  the  committee  may 
recommend  for  the  Secretary's  approval 
that  the  size  of  the  committee  may  be 
increased  or  decreased  and  the  industry 
groups  represented  on  the  committee 
may  be  changed.  Any  such  changes 
would  reflect,  insofar  as  practicable, 
structural  changes  within  the  peach 
industry  and  shifts  in  peach  production 
within  the  production  area.  Also,  the 
word  "grower"  is  replaced  with  the 
word  "producer"  in  paragraph  (a)  as 
published  in  the  notice  of  hearing  (53  FR 
44409)  to  remain  consistent  with  the 
changes  in  this  recommended  decision. 

The  provisions  in  paragraph  (1)  of 
9  919.32  should  be  incorporated  into  the 
revised  paragraph  (b)  of  9  919.22. 
Revised  paragraph  (b)  of  9  919.22  should 
also  specify  the  criteria  on  which  to 
base  such  changes.  In  recommending 
any  such  changes  the  committee  should 
consider  (a)  the  relative  importance  of 
production  and  the  number  of  growers 
in  each  district,  (b)  the  geographic 
locations  of  the  producing  districts  and 
how  the  changes  would  affect  the 
efficiency  of  administering  this  part,  and 
(c)  other  relevant  factors.  All  changes 
recommended  by  the  committee  would 
have  to  be  approved  by  the  Secretary  to 
be  implemented. 

Current  paragraphs  (c)  and  (d)  of 
9  919.22  pertain  to  committee 
nomination  procedures,  and  would  be 
contained  in  revised  9  919.21.  which 
specifies  all  nomination  procedures. 

Section  919.25  should  provide  that  the 
Secretary  may  select  members  without 
regard  to  nominations  if  the  committee 
fails  to  nominate  new  members  30  days 


prior  to  the  new  term  of  office,  rather 
than  the  current  15-day  period.  Evidence 
indicates  that  this  amendment  would 
provide  a  more  appropriate  time  period 
for  the  Secretary  to  make  such 
nominations  and  would  facilitate  the 
selection  process. 

Section  919.26  regarding  the 
qualification  by  members  and  alternates 
should  be  amended  to  simplify  the 
selection  process.  Revised  §  919.26 
would  require  each  nominee  to  submit  a 
written  acceptance  indicating  that  the 
nominee  will  serve  on  the  committee. 
This  acceptance  would  be  submitted  to 
the  Secretary  at  the  same  time  that  the 
nominee  submits  a  background 
statement.  Currently,  a  nominee  must 
submit  a  background  statement  prior  to 
selection  and  Qien  must  submit  an 
acceptance  statement  after  the 
Secretary  makes  the  selection.  Thus, 
9  919.26  should  provide  that  each 
nominee  shall  provide,  prior  to  selection, 
a  written  background  and  acceptance 
statement  indicating  that  that  person 
agrees  to  serve  in  the  position  for  which 
nominated  if  selected. 

Additionally,  the  word  "members" 
should  be  added  to  the  title  of  the 
section  after  the  word  "alternate"  for 
consistency  and  clarity. 

Currently,  paragraph  (a)  of  9  919.27 
specifies  that  the  terms  of  ofl^ce  of 
producer  members  and  their  alternates 
shall  be  for  two  years  while  the  terms  of 
office  of  the  independent  producer/ 
handler  member  and  cooperative 
handler  members  and  alternate 
members  shall  be  one  year.  The  terms  of 
all  members  and  alternates  begin  on 
January  1  and  end  on  December  31. 
Authority  is  provided  for  the  committee, 
with  the  approval  of  the  Secretary,  to 
prescribe  other  beginning  and  ending 
dates  when  needed. 

The  evidence  of  record  indicates  that 
the  terms  of  office  of  all  members  and 
all  alternate  members  of  the  nine 
member  committee  should  be  for  two 
years  beginning  January  1  and  ending  on 
December  31  and  that  the  terms  shoidd 
continue  to  be  staggered.  Testimony 
provided  at  the  hearing  indicates  the 
possible  inequity  of  having  members 
serve  for  different  term  lengths.  Also, 
experience  has  shown  that  a  two-year 
term  provides  an  opportunity  for  new 
members  to  becme  familiar  with  the 
operations  of  the  committee  so  that  they 
can  actively  participate  for  a  longer 
period  of  time. 

Provisions  for  requiring  staggered 
terms  of  office  for  the  cooperative 
handler  and  independent  handler 
members  as  well  as  producer  members 
would  improve  the  continuity  of 
committee  planning  and  operations  by 
assuring  that  a  portion  of  the  members 


who  had  served  during  the  previous 
year  would  remain  on  the  committee  for 
an  additional  year.  Two-year  term 
lengths  would  provide  for  staggering  the 
terms  of  member  positions  currently 
limited  to  one-year  terms.  There  can  be 
no  overlap  with  one  year  terms. 

Authority  allowing  the  committee, 
with  the  approval  of  the  Secretary,  to 
change  the  beginning  and  ending  dates 
of  the  terms  of  office  should  be 
continued  in  paragraph  (a).  Evidence 
indicates  that  in  the  event  it  becomes 
necessary  to  make  size  or  composition 
changes  or  to  reapportion  the  committee 
pursuant  to  9  919.22,  this  amendment 
would  provide  for  corresponding 
changes  in  the  terms  of  office. 

If  the  size  or  compostion  of  the 
committee  is  changed,  or  if  the 
committee  membership  is  reapportioned 
pursuant  to  9  919.22.  the  terms  of  some 
members  may  have  to  be  shortened  to 
conform  with  the  new  structure  of  the 
committee.  Thus,  provisions  should  also 
be  included  in  paragraph  (a)  of  9  919.27 
to  provide  that  the  terms  of  office  may 
be  shorter  than  specified  if  the  size  or 
composition  of  the  committee  is  changed 
or  if  the  committee  membership  is 
reapportioned.  In  order  to  effectuate  the 
intent  expressed  by  the  proponents  at 
the  hearing,  the  word  "composition"  is 
removed  from  the  last  proviso  of 
paragraph  (a)  of  9  919.27  as  pubhshed  in 
the  notice  of  hearing  (53  FR  44409).  This 
change  will  provide  that  the  terms  of 
office  may  be  shorter  if  the  committee 
membership  is  revised  pursuant  to 
9  919.22.  whether  the  change  be  through 
size,  composition,  or  a  reapportionment 
of  the  membership. 

To  affect  a  transition  to  the  new 
committee,  it  will  be  necessary  for 
approximately  one-half  of  the  members 
and  alternates  selected  for  terms  of 
office  in  1990,  to  serve  during  that  year. 
This  will  allow  approximately  one-half 
of  the  members  and  alternates  to  be 
replaced  each  year.  Determination  of 
which  of  the  members  of  the  committee 
should  serve  during  1990  should  be  by 
lot;  the  same  process  currently  used  by 
the  committee. 

Provisions  in  existing  paragraph  (a)  of 
9  919.27  regarding  the  dates  of  the  initial 
selection  of  producer  members  and 
alternates  are  obsolete  and  should  be 
removed.  In  addition,  miscellaneous 
changes  for  clarity  have  been  made  to 
proposed  §  919.27  from  the  provisions 
that  appeared  in  the  notice  of  hearing 
(53  FR  44409). 

Paragraph  (b)  of  9  919.27  should  be 
amended  to  limit  the  tenure  of 
committee  members  to  no  more  than 
three  consecutive  two-year  terms,  or  a 
total  of  six  years.  Currently,  members 
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and  alternates  may  serve  an  indefinite 
number  of  consecutive  terms.  Evidence 
of  record  indicates  that  this  proposal 
would  broaden  industry  participation  in 
program  administration  and  improve 
committee  representation  by  bringing 
additional  persons  with  different 
viewpoints  and  experiences  into  active 
roles  on  the  committee. 

Provisions  limiting  each  member's 
tenure  should  apply  starting  with  the 
next  term  of  office  beginning  with  1990. 
Any  person  after  having  served  six 
consecutive  years  as  member  shall  be 
eligible  to  serve  as  an  alternate  member 
but  shall  not  be  eligible  to  serve  as  a 
member  until  the  term  of  office  which 
begins  two  years  later. 

While  proponents  recognize  the 
benefits  of  this  planned  rotation  of 
membership,  testimony  indicates  that 
the  committee  has  had  difficulty  in 
finding  interested  producers  and 
handlers  who  are  wiUing  to  serve  on  the 
committee.  Proponents  further  indicated 
that  if  active  members  must  step  down 
after  six  years,  the  committee  would 
have  an  even  more  difficult  time  fuiding 
willing  members.  However,  it  is  the 
Department's  belief  that  a  periodic 
turnover  of  committee  members  and 
alternate  members  is  essential  to  the 
vitality  and  representative  nature  of  the 
committee.  Further,  a  nine-member 
committee  with  six-year  tenures  would 
require  as  few  as  three  new  members 
every  other  year.  Likewise,  as  few  as 
three  new  alternate  members  would  be 
needed  every  other  year.  The 
Department  concludes  that  with  a  total 
industry  of  over  260  members,  there 
should  be  enough  interest  in  the 
marketing  order  to  recruit  as  few  as 
three  new  members  and  alternate 
members  to  serve  every  other  year. 
Moreover,  the  benefits  of  this 
requirement,  in  terms  of  active 
representation  and  creativity,  far 
outweigh  the  difficulty  of  Bnding  new 
members  to  serve. 

However,  to  guard  against  the 
possibility  of  a  position  remaining 
vacant  because  of  a  lack  of  eligible 
nominees  or  eligible  persons  willing  to 
serve,  it  is  proposed  that  the  Secretary 
should  have  the  authority  to  exempt  a 
person  from  the  tenure  limitation. 

Therefore,  paragraph  (b)  of  S  919.27 
should  specify  that,  beginning  in  1990, 
no  member  shall  serve  more  than  three 
consecutive  terms  as  member. 

Section  919.29  regarding  vacancies  on 
the  committee  should  be  amended  to 
facilitate  the  filling  of  unexpected 
vacancies  in  the  producer  member, 
cooperative  handler  member  and 
independent  handler  member  positions. 
Currently,  i  919.29  requires  vacancies  to 
be  filled  through  nomination  and 


selection  procedures  set  forth  in 

Si  919.20  to  919.26.  If  a  nomination  to  fill 

a  vacancy  is  not  made  and  submitted  to 

the  Secretary  within  20  days  after  the 

vacancy  occurs,  the  Secretary  may  fill 

the  vacancy  without  regard  to 

nomination. 

To  facilitate  the  filling  of  vacancies, 
amended  §  919.29  should  provide  that 
the  committee  must  nominate  the 
alternate  member  to  fill  a  vacant 
position  if  the  vacancy  is  in  a  member 
position,  and  if  the  alternate  member  for 
that  position  agrees  to  serve  in  a 
member  capacity.  Record  evidence 
indicates  that  because  of  the  possibility 
of  a  limited  number  of  candidates,  the 
committee  should  automatically  offer  a 
vacant  member  position  to  the  alternate 
member.  If  the  alternate  member 
declines  the  nomination,  the  committee 
would  either  hold  a  nomination  meeting 
to  solicit  candidates  for  the  vacant 
position,  or  would  nominate  another 
industry  member.  This  provision  differs 
from  that  published  in  the  notice  of 
hearing  (53  FR  44409]  which  specified 
that  the  incumbent  member  should 
recommend  the  replacement  member  or 
alternate  member.  Based  on  the 
evidence  presented  it  is  the 
Department's  view  that  this 
responsibility  should  be  given  to  the 
committee.  Thus,  the  committee  should 
be  authorized  to  solicit  the  names  of 
qualified  candidates  from  producer, 
cooperative  handler  and  independent 
handler  organizations  and  submit  to  the 
Secretary  the  candidate's  name  which 
the  committee  considers  most  highly 
quahfied.  In  such  instances,  only 
producers  would  be  allowed  to  be 
nominated  to  fill  producer  member 
vacancies,  cooperative  handlers  would 
be  allowed  to  be  nominated  to  fill  the 
vacancy  of  a  cooperative  handler 
association  member,  and  only  an 
independent  handler  would  be  allowed 
to  be  nominated  to  fill  the  vacancy  of  an 
independent  handler  member. 

The  proposed  amendment  to  9  919.29 
should  also  extend  the  period  of  time, 
from  20  to  45  days,  which  the  committee 
would  have  to  nominate  a  new  member 
to  fill  a  vacancy.  As  proposed,  if  the 
committee  fails  to  nominate  a  new 
member  or  alternate  member  after  45 
days  of  the  position  becoming  vacant, 
the  Secretary  may  fill  the  vacancy 
without  regard  to  nominations. 
Testimony  indicates  that  this 
amendment  would  provide  the 
committee  with  necessary  time  to  meet 
and  nominate  a  new  member. 

Therefore,  in  view  of  the  foregoing 
S  919.29  should  be  amended  to  provide 
for  fUling  vacancies  on  the  committee. 

(5)  Two  sections  concerning 
compensation  for  committee  members 


and  for  voting  procedure  are  proposed 
to  be  amended. 

Section  919.30  regarding 
compensation  and  expenses  is  proposed 
to  be  amended  to  increase  the  amount 
that  committee  members  and  alternates 
may  be  compensated  for  attendance  at 
committee  meetings  from  $5.00  per  day 
plus  10  cents  per  mile  to  a  rate  of  $10iX) 
per  day  and  no  mileage  allowance.  Such 
compensation  is  intended  to  at  least 
partially  offset  costs  that  members  and 
alternate  members  incur  while  they  are 
on  committee  business.  The  $5.00  limit 
plus  mileage  not  to  exceed  10  cents  per 
mile  was  set  32  years  ago. 
Reimbursement  for  travel  expenses  is 
proposed  to  be  deleted  because 
committee  members  live  very  close  to 
the  committee  office  where  meetings  are 
held.  Evidence  of  record  indicates  that 
the  amount  of  compensation  should  be 
able  to  be  adjusted  upon 
recommendation  of  the  committee  and 
approval  by  the  Secretary  to  bring  it 
more  in  line  with  current  circumstances. 
These  prop>osed  changes  in 
compensation  would  not  present  a 
financial  burden  on  the  order's 
operating  budget. 

Therefore,  S  919.30  should  specify  that 
the  members  and  alternate  members  of 
the  committee  shall  serve  without  salary 
but  may  be  compensated  for  attendance 
at  meetings  at  a  rate  not  to  exceed 
$10.00  per  meeting.  The  amount  of 
compensation  may  be  adjusted  upon  a 
recommendation  by  the  committee  and 
approval  by  the  Secretary.  Such 
members  and  alternates  may  also  be 
reimbursed  for  reasonable  expenses 
necessarily  inciured  by  them  in  the 
performance  of  duties,  specifically 
assigned  by  the  committee,  other  than 
attendance  at  committee  meetings. 

Section  919.33  on  committee  voting 
procedures  should  be  amended  by 
changing  the  quorum  and  voting 
requirements  for  committee  meetings. 
New  paragraph  (a)  should  require  all 
decisions  of  the  committee  at  assembled 
meetings  to  be  by  majority  vote  of  the 
members  present.  The  presence  of  a 
majority  of  members  should  be  required 
to  constitute  a  quorum  and  such 
majority  should  also  be  required  to  pass 
any  motion  or  approve  any  committee 
action.  Six  of  the  nine  members  are 
currently  required  for  a  quorum.  The 
industry  considers  the  presence  of  a 
simple  majority  of  members,  including 
alternates  acting  as  members,  sufficient 
to  conduct  business  and  be 
representative  of  the  industry. 
Testimony  indicates  that  this  change 
wotild  simplify  procedures  in  the  event 
the  size  of  the  committee  is  changed. 
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A  new  paragraph  (b)  should  be  added 
to  9  919.33  to  permit  the  committee  to 
vote  by  mail,  telegraph,  telephone,  or 
other  means  of  communication.  The 
record  indicates  that  this  procedure 
would  not  be  used  if  an  assembled 
meeting  is  held.  Additionally,  votes  cast 
orally  would  be  required  to  be 
confumed  promptly  in  writing  to  prevent 
any  misunderstanding  as  to  how  the 
members  voted.  This  provision  would 
improve  the  committee's  abilty  to 
respond  expeditiously  to  needs  of  the 
industry. 

In  the  notice  of  hearing,  the  last 
sentence  in  paragraph  (b]  specified  that 
if  any  assembled  meeting  is  held,  all 
votes  should  be  cast  in  person.  The 
proponents  testifed  that  this  sentence 
should  be  modified  slightly  and  be 
moved  to  the  end  of  paragraph  (a)  to 
more  clearly  apply  to  assembled 
meetings.  This  recommendation  is 
accepted  for  proposal  in  this 
recommended  decision.  Also,  a 
typographical  correction  should  be 
made  to  the  first  word  in  paragraph  (b) 
as  published  in  the  notice  of  bearing. 
The  word  "Each"  should  be  changed  to 
"The." 

(6)  Section  919.41.  requires  each 
handler  to  pay  assessments  to  the 
committee  for  its  maintenance  and 
functioning.  That  section  should  be 
amended  by  adding  a  new  paragraph  (b) 
to  provide  that  the  committee  may 
impose  a  late  payment  charge,  and  an 
additional  charge  in  the  form  of  interest 
payments  on  any  outstanding  amounts, 
on  any  handler  who  fails  to  pay  any 
assessment  within  a  prescribed  time. 

Under  present  procedures,  the 
committee  collects  inspection  reports 
during  the  two-month  harvest  season. 
Within  two  weeks  of  the  end  of  the 
season,  a  single  invoice  for  assessments 
due,  payable  within  30  days,  is  sent  to 
each  handler.  The  one-time  payment 
would  come  after  the  handlers  have 
collected  payments  for  the  peaches  they 
handled  during  the  season. 

Under  the  order,  there  is  no  provision 
for  imposing  on  handlers  a  late  payment 
charge  or  interest  on  overdue 
assessments.  The  evidence  of  record  is 
that  handlers  normally  pay  their 
assessments  when  invoiced.  However, 
there  have  been  occasions  when 
payments  have  been  late.  When  this 
occurs,  handlers  who  pay  their 
assessment  promptly  are  at  a 
disadvantage  relative  to  the  delinquent 
handlers.  The  objective  of  this  proposal 
is  to  encourage  all  handlers  to  pay 
assessments  promptly  thereby  avoiding 
additional  collection  costs. 

Under  the  proposal,  if  a  handler  does 
not  pay  ail  assessmpnts  within  the  time 
pteKtttwd  by  the  committee,  the  mqiaid 


portion  of  the  accoimt  would  be 
coiuidered  delinquent  and  the  handler 
would  be  subject  to  a  late  payment 
charge.  The  committee  would  advise  the 
handler  of  the  late  payment  chai:ge,  and 
that  failure  to  pay  the  assessment  and 
late  payment  charge  prior  to  a  specified 
date  will  result  in  additional  charges  in 
the  form  of  interest  on  the  unpaid 
balance  each  month  thereafter, 
including  accrued  interest  on  the  late 
payment  charge.  Accordingly,  handlers 
would  be  chafed  late  payment  fees  on 
unpaid  assessments  and  interest  fees  on 
any  unpaid  charges  until  the  total 
obligation  is  paid  in  fulL 

According  to  the  record,  the  amount  of 
interest  cha^.jes  should  reflect  the 
current  interest  rate  on  loans  in  the 
production  area. 

The  conmiittee,  with  the  approval  of 
the  Secretary,  should  have  the  authority 
to  establish  the  rates  of  sudi  charges 
and  to  later  modify  those  rates  through 
the  informal  rulemaking  process.  This 
amended  provision  would  provide  the 
committee  with  the  flexibility  needed  to 
implement  such  charges.  Record 
evidence  indicates  that  this  proposal 
would  act  as  an  incentive  for  handlers 
to  pay  assessments  on  time. 

"Therefore,  new  paragraph  (b)  of 
9  919.41  should  specify  that  the 
committee  may  impose  a  late  payment 
charge  on  any  handler  who  fails  to  pay 
any  assessment  within  the  time 
prescribed  by  the  conmiittee.  In  the 
event  the  handler  thereafter  fails  to  pay 
the  amount  outstanding,  including  the 
late  payment  charge,  within  the 
prescribed  time,  the  committee  may 
impose  an  additional  charge  in  the  form 
of  interest  on  such  outstanding  amounts. 
Such  rate  of  interest  shall  be  added  to 
the  bill  monthly  tmtil  the  delinquent 
handler's  assessment  plus  applicable 
interest  and  late  payment  charges  have 
been  paid.  The  rate  of  such  charges  shall 
be  prescribed  by  the  committee,  with  the 
approval  of  the  Secretary. 

(7)  Four  sections  covering  mariceting 
policy  and  the  regulation  of  shipments 
should  be  consolidated  and  revised  to 
improve  organization  and  allow  for 
easier  reference. 

Paragraph  (d)  of  9  919.32  should  be 
revised  by  moving  factors  required  to  be 
covered  in  the  committee's  mariceting 
policy  to  amended  9  919.50.  New 
paragraph  (d)  of  §  919J2  would  require 
the  committee  to  submit  a  marketing 
policy  pursuant  to  §  919.50  as  one  of  its 
duties.  Additionally,  paragraph  (1)  of 
9  919.32  regarding  district 
reapportionment  would  be  removed 
from  that  section  and  inserted  ia 
9  919.22,  as  previoosly  discossed  in 
Material  Issoe  (4).  "The  remainder  of 


9  919J2,  except  for  confoTBiing  changes, 
would  remain  the  same. 

Current  9  919.50  entitled  "Regulation 
of  shipments"  should  be  revised  and 
retitled  "Marketing  policy"  to  include 
the  provisions  of  paragraph  (d)  of 
9  919.32  as  discussed  immediately 
above.  The  intent  of  the  change  is  to 
emphasize  the  importance  of  the 
marketing  policy  report  and  provide 
easier  reference  within  the  order.  "The 
requirement  for  an  annual  marketing 
policy  has  been  a  part  of  the  order  since 
it's  prcNnulgation. 

Evidence  of  record  indicates  that  the 
marketing  policy  report  should  provide 
an  overview  of  all  available  information 
relating  to  sopply  and  demand  for 
peaches  which  may  have  a  bearing  on 
the  type  of  regulaticms  the  committee 
may  recommend.  Changes  are  proposed 
for  piaposes  of  clarity.  Six  components 
of  the  revised  marketing  policy  are 
currently  contained  in  paragraph  (d)  of 
9  919.32  (estimated  total  production, 
expected  grades  and  sizes,  demand 
conditions,  supplies  of  competitive 
commodities,  analysis  of  tbese  factors. 
and  any  recommended  regulations). 
Four  new  components  would  be  added 
to  the  marketing  policy  report 
(anticipated  marketing  problems,  trends 
in  consumer  income,  orderly  marketing 
conditions  that  will  be  maintained  in  the 
public  interest,  and  other  relevant 
factors).  The  additional  components 
should  provide  a  more  comprehensive 
analysis  of  anticipated  marketing 
cond-ions  and  require  the  committee  to 
fully  consider  anticipated  marketing 
problems.  Moreover,  it  would  address  a 
declared  policy  of  the  Act  to  establish 
and  maintain  orderly  marketing 
conditions  which  are  in  the  public 
interest.  The  proposed  revised  provision 
would  require  die  committee  to  make  an 
additional  report  if  a  marketing  policy  is 
modified  due  to  changes  in  demand  and 
supply  conditions.  "Hie  revised  provision 
would  also  require  the  committee  to 
make  copies  of  marketing  policies 
available  to  the  industry. 

Therefore,  revised  9  919.50  should 
specify  that  for  each  marketing  season, 
prior  to  or  at  the  same  time  as 
recommendations  are  made  pursuant  to 
9  919.51,  the  committee  shall  prepare 
and  submit  to  the  Secretary  a  report 
setting  forth  the  marketing  policy  for  the 
ensuing  season.  Additional  reports  shall 
be  submitted  if  it  is  deemed  advisable 
by  the  committee  to  adopt  a  new 
marketing  poUcy  because  of  changes  is 
the  demand  or  supply  situation  with 
respect  to  peaches.  "The  committee  shall 
maintain  and  make  available  in  the 
committee  office  a  copy  of  these 
marketing  policies,  axid  any  revisions 


48628 Federal  Regbter  /  Vol.  54,  No.  225  /  Friday,  November  24.  1969  /  Proposed  Rules 


thereof,  for  the  examination  by  growers 
and  handlers.  In  determining  each  such 
marketing  poUcy,  the  committee  shall 
give  due  consideration  to  the  following: 
(a)  The  estimated  total  production  of 
peaches  within  the  production  area;  (b) 
The  expected  general  quality  and  size  of 
peaches  in  the  production  area;  (c)  The 
expected  demand  conditions  for 
peaches  in  different  market  outlets;  (d) 
the  expected  shipments  of  peaches  from 
other  production  areas;  (e)  Anticipated 
marketing  problems;  (f)  Supplies  of 
competing  commodities;  (g)  Trend  and 
level  of  consumer  income;  (h) 
Establishing  and  maintaining  such 
orderly  marketing  conditions  for 
peaches  as  will  be  in  the  public  interest; 
(i)  The  type  of  regulations  expected  to 
be  recommended  during  the  season:  and 
(j)  Other  relevant  factors  having  a 
bearing  on  the  marketing  of  peaches. 

Current  §  919.51  should  be  renamed 
and  revised  to  provide  for  regulation  of 
peaches  by  grade  and  size  or  by 
minimum  standards  of  quality  and 
m  turity.  The  changes  consohdate  the 
subject  matter  and  eliminate  repetitive 
language  currently  in  Si  919.50  and 
919.51.  The  section  heading  should  be 
changed  from  "Recommendation  of  the 
Administrative  Committee"  to 
"Recommendations  for  regulation."  The 
provisions  currently  in  9  919.50  on 
regulation  of  shipments  would  be  moved 
and  inserted  in  proposed  new  paragraph 
(a)  of  S  919.51.  The  first  sentence  of 
paragraph  (b)  of  existing  S  919.51  would 
remain  in  paragraph  (b)  with  one  minor 
change:  the  words  "grades,  sizes," 
would  be  specified  as  standards  which 
can  be  recommended  by  the  committee, 
and  approved  by  the  Secretary,  to 
further  the  goals  of  the  marketing  order. 
This  additional  language  makes 
provisions  of  new  paragraph  (b) 
consistent  with  paragraph  (a)  of  the 
section.  The  last  sentence  of  existing 
paragraph  (b)  would  be  removed  from 
the  proposed  section.  This  sentence 
refers  to  grade  and  size  regulations  and 
was  covered  by  the  rewording  of 
sentences  already  referenced.  In  its 
place,  the  second  sentence  of  paragraph 
[a]  of  existing  S  919.51  would  be  inserted 
requiring  the  committee  to  give  adequate 
notice  of  any  recommendations  for 
regulation  that  the  committee  may  make 
to  the  Secretary.  As  proposed,  S  919.51 
also  would  be  consistent  with  proposed 
S  919.52  on  the  Secretary's 
responsibilities  with  regards  to 
regulations  recommended  by  the 
committee. 

As  revised,  paragraph  (a)  of  S  919.51 
should  specify  that  whenever  the 
committee  deems  it  advisable  to 
regulate,  during  any  period  or  periods, 


the  shipment  of  one  of  more  varieties  of 
peaches  by  grades  or  sizes,  or  both,  or 
by  minimum  standards  of  quality  or 
maturity,  or  both,  it  shall  so  recommend 
to  the  Secretary.  Also,  as  revised, 
paragraph  (b)  of  S  919.51  should  specify 
that,  at  the  time  of  submitting  each  such 
recommendation  for  regulation  by 
grades,  sizes,  minimum  standards  of 
quality  or  maturity,  or  any  combination 
thereof,  the  committee  shall  furnish  to 
the  Secretary,  in  addition  to  all  pertinent 
data  and  information  on  which  it  acted 
in  making  such  recommendation,  such 
other  data  and  information  as  the 
Secretary  may  request.  The  committee 
shall  promptly  give  adequate  notice  to 
handlers  and  producers  of  each  such 
recommendation. 

Section  919.51  should  be  amended  to 
consolidate  the  provisions  in  paragraph 
(a}  and  paragraph  (b)  into  a  single 
paragraph.  The  intent  is  to  estabUsh 
guidelines  and  procedures  by  which  the 
Secretary  may  regulate  peaches  grown 
in  the  production  area.  Thus,  amended 
S  919.52  should  specify  that  whenever 
the  Secretary  finds  from  the 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulation  would  be  in  the  public 
interest  and  tend  to  effectuate  the 
declared  poUcy  of  the  Act  the  Secretary 
shall  regulate  the  handling  of  peaches  in 
the  manner  specified  therein.  Such 
regulation  may  limit  during  any  period 
or  periods  the  shipments  of  any 
particular  grade,  size,  quality,  or 
matiuity,  or  any  combination  thereof,  or 
any  variety  or  varieties  of  peaches 
grown  in  the  production  area.  • 

(8)  Section  919.60  regarding  market 
research  and  development  should  be 
amended  to  permit  the  committee,  with 
the  approval  of  the  Secretary,  to  provide 
for  the  establishment  of  projects 
involving  production  research.  Also,  the 
proposal  should  permit  the  committee  to 
pay  expenses  of  market  research  and 
development  and  production  research 
projects  from  assessment  funds  or  from 
other  sources  approved  by  the 
Secretary.  The  authority  for  additional 
funding  sources  would  provide  the 
committee  wnth  additional  funding 
flexibility. 

The  record  indicates  that  proponents 
intended  this  proposal  to  provide  similar 
language  to  that  contained  in  the  State 
marketing  order.  Testimony  indicates 
that  the  State  order  had  funded 
production  research  beneficial  to  the 
industry.  The  testimony  suggests  that 
similar  benefits  could  be  derived  from 
production  research  conducted  under 
the  Federal  marketing  order. 


Record  evidence  shows  that  the 
marketing  of  high  quality  peaches 
includes  all  the  operations  of  growing, 
picking,  packaging,  handling,  and 
marketing  as  a  finished  product 
Research  could  develop  more  efficient 
production  and  marketing  techniques 
that  could  benefit  the  industry.  Thus,  the 
proposed  amendment  could  have  a 
positive  impact  on  the  industry. 

The  record  indicates  that  procedures 
for  selecting,  approving,  reviewing  and 
administering  production  research 
projects  would  be  in  accordance  with, 
and  subject  to,  the  same  procedures 
covering  market  research  and 
development  projects  currently 
authorized  under  §  919.60. 

Therefore,  S  919.60  should  specify  that 
the  committee,  with  the  approval  of  the 
Secretary,  may  establish  or  provide  for 
the  establishment  of  production 
research,  marketing  research  or 
marketing  development  projects 
designed  to  assist  improve,  or  promote 
the  marketing,  distribution, 
consumption,  or  efficient  production  of 
peaches.  The  expense  of  such  projects 
shall  be  paid  from  funds  collected 
pursuant  to  S  919.41,  or  other  funds 
approved  by  the  Secretary. 

Currently,  S  919.40  provides  that  the 
committee  may  use  only  assessment 
funds  to  pay  authorized  expenses.  A 
provision  should  be  added  to  the  end  of 
S  919.40  to  allow  the  committee  the 
authority,  with  the  approval  of  the 
Secretary,  to  use  funds,  other  than  those 
collected  from  assessments,  for  projects 
implemented  pursuant  to  proposed 
S  919.60. 

(9)  Two  new  provisions  should  be 
added  to  provide  for  verification  of 
reports  and  to  assure  confidentiality  of 
information  provided  by  handlers.  New 
9  919.67  should  expressly  state  the 
authority  of  the  Secretary  to  verify  the 
correctness  of  reports  filed  by  handlers 
and  to  check  handler  compliance  with 
reporting  and  recordkeeping 
requirements.  Such  right  should  also  be 
conferred  on  the  committee.  New 
9  919.68  should  specify  the  procedures 
to  be  used  by  the  committee  to  protect 
from  disclosure,  information  provided 
by  handlers. 

The  record  indicates  that  the  proposal 
on  verification  would  merely  specify  in 
the  order  the  investigative  authority 
already  provided  by  the  Act  Section 
919.67  would  specify  that  the  Secretary 
and  the  committee,  through  its  duly 
authorized  employees,  would  have 
access  to  any  premises  where  handlers' 
peaches  are  held  and,  at  any  time  during 
normal  business  hours,  would  be 
permitted  to  examine  any  such  peaches 
and  any  and  all  records  with  respect  to 


Federal  Regiater  /  Vol.  54,  No.  225  /  Friday,  November  24.  1989  /  Proposed  Rules 48629 


issues  within  the  purview  of  this 
marketing  order.  Representatives  of  the 
Secretary  and  duly  authorized 
committee  employees  would  have  the 
authority  to  examine  records  of  all 
handlers  to  determine  compliance  with 
provisions  of  this  marketing  order.  The 
results  of  such  examinations  and  audits 
would  be  reported  to  the  Secretary. 

The  second  sentence  of  the  proposed 
new  5  919.67,  as  published  in  the  notice 
of  hearing,  requires  that  handlers  shall 
furnish  labor  necessary  to  facilitate  such 
examinations  at  no  expense  to  the 
committee.  During  testimony  the 
proponents  requested  that  this 
requirement  be  deleted  from  the 
proposed  new  section  because  it  is 
already  understood  by  handlers. 
However,  the  record  indicates  that  this 
information  should  remain  in  the  order 
for  future  reference  for  those  who  are 
not  now  handlers.  Also,  experience  has 
shown  that  minimal  labor  is  needed  to 
facilitate  the  examination  of  peaches 
held  and  complete  records  of  quantities 
held,  sold  and  shipped. 

Each  handler  would  be  required  to 
maintain  complete  records  which 
accurately  show  that  handler's 
acquisition  and  disposition  of  peaches,  , 
including  the  quantity  held,  sold  and 
shipped.  Opponent  testimony  was 
received  contending  that  the 
maintenance  of  such  records  would  be  a 
burden  on  handlers.  However,  the 
record  indicates  that  such  information  is 
generally  contained  in  records  compiled 
by  handlers  in  the  normal  course  of  their 
business. 

Opposition  to  the  proposal  was 
expressed  by  some  in  the  industry  who 
testified  that  the  authority  provided  for 
would  constitute  an  unwarranted 
intrusion  by  the  Federal  government  and 
the  committee  into  the  private  bushiess 
of  those  who  handle  peaches.  Record 
evidence  indicates,  however,  that  any 
burden  of  such  record  keeping 
requirements  would  be  outweighed  by 
the  benefits  received  from  the  improved, 
accurate  and  efficient  administration  of 
the  order  through  the  use  of  such 
records  The  record  further  indicates 
that  this  amendment  should  aid  in  the 
prevention  of  order  violations. 

One  witness  in  opposition  to  the 
proposal  suggested  that  investigations 
could  be  conducted  at  any  time  during 
the  busy  harvest  season.  Under  normal 
circumstances,  an  investigation  of  a 
handlers  records  would  be  conducted  if 
handler  reports  fail  to  coincide  with 
inspection  reports  supplied  by  the 
inspection  service.  Additionally,  the 
proposal  specifies  that  any  investigation 
would  be  conducted  during  normal 
business  hours. 


The  proposed  new  9  919.67  provides 
further  that  the  committee,  with  the 
approval  of  the  Secretary,  should  have 
the  authority  to  recommend  regulations 
which  would  establish  the  type  of 
records  to  be  maintained.  Handlers 
should  be  required  to  keep  such  records 
for  at  least  two  years  following  the  end 
of  each  fiscal  period.  A  two-year  period 
should  afford  the  conunittee's 
employees  adequate  time  for  examining 
and  reviewing  such  records  in  the  event 
of  alleged  program  violations  by 
handlers.  "The  record  indicates  that  this 
requirement  should  not  impose  an  undue 
burden  on  handlers,  since  such  records 
are  likely  to  be  retained  for  a  similar  or 
longer  period  under  normal  business 
practices. 

In  addition  to  the  proposed  provision 
for  verification  of  reports,  a  new 
9  919.68  should  be  added  to  specify  that 
confidential  information  provided  to  the 
committee  would  be  protected  from 
disclosure.  Section  919.68  should  specify 
that  all  data  or  other  information 
constituting  a  trade  secret  or  disclosing 
a  trade  position  or  business  condition 
shall  be  received  by,  and  kept  in  the 
custody  of,  one  or  more  designated 
employees  of  the  committee. 
Information  which  would  reveal  the 
circumstances  of  a  single  handler  shall 
be  disclosed  to  no  person  other  than  the 
Secretary,  except  as  required  by  law. 
Under  certain  circumstances,  the  release 
of  composite  information  compiled  from 
data  and  information  submitted  by 
handlers  may  be  helpful  to  the 
committee  in  planning  operations  under 
the  marketing  order.  Such  composite 
information  would  not  disclose  the 
identities  of  the  individual  handlers  or 
their  separate  business  operations. 

Therefore,  the  two  proposed  new 
provisions  should  be  added  to  the  order. 

(10)  Section  919.71  should  be  amended 
to  provide  for  informal  rulemaking 
authority  to  revise  the  quantity  of 
peaches  that  may  be  sold  exempt  from 
regulation.  Currently,  exemption  (c)  of 
9  919.71  provides  that  19  bushels  of 
peaches  or  less  may  be  sold  without 
inspection  or  assessment  charges,  if 
such  peaches  are  sold  to  any  one 
person,  on  any  one  day,  and  provided 
such  peaches  are  not  intended  for 
resale. 

This  exemption  dates  back  to  the 
1930's.  Farm  families  traveled  to  Mesa 
County  from  other  parts  of  Colorado  and 
other  mountain  and  western  States  to 
purchase  a  wagon  lead  or  truck  load  of 
peaches — approximately  19  bushels — 
for  winter  canning  purposes.  With 
improved  transportation  and  marketing 
technologies,  few  if  any,  19-bushel  lots 


are  sold  to  families  or  individuals  for 
their  own  personal  use. 

To  remain  current  with  industry 
conditions,  proponents  recommended 
that  authority  should  be  provided  to  the 
committee,  with  the  approval  of  the 
Secretary,  to  revise  minimum  quantity  of 
peaches  per  shipment  that  may  be  sold 
exempt  from  regulations. 

According  to  testimony  presented  at 
the  hearing,  authority  for  changing  the 
quantity  of  exempted  peaches  through 
informal  rulemaking  was  inadvertently 
omitted  fi^m  the  committee's 
amendment  proposals  and  thus  not 
included  in  the  notice  of  hearing.  Based 
on  the  evidence  discussed  above, 
authority  to  make  such  changes  should 
be  added.  Thus,  the  words  "or  other 
such  amounts  as  recommended  by  the 
committee  and  approved  by  the 
Secretary"  should  be  added  to  the  end 
of  exemption  (c)  of  9  919.71  as  published 
in  the  notice  of  hearing. 

Additionally,  the  evidence  of  record 
indicates  that  the  exemption  should 
require  that  any  exempted  fruit 
purchased  should  be  removed  from  the 
sales  premises  at  the  time  of  purchase. 
This  requirement  would  help  to  limit  the 
application  of  the  exemption  to 
consumers  and  roadside  stand  operators 
as  intended  by  the  proponents.  "The 
words  "on  any  one  conveyance"  were 
proposed  to  be  added  to  the  restrictions 
already  listed  in  exemption  (c). 
However,  the  Department  has 
determined  that  this  addition  would  not 
effectuate  the  intent  of  the  proponents 
as  indicated  in  the  hearing  record.  It  is 
therefore  recommended  that  the  words 
"are  removed  from  the  seller's  premises 
on  the  day  of  the  sale"  be  added  to 
exemption  [C)  as  published  in  the  notice 
of  hearing  (53  FR  44411). 

Finally,  the  words  "or  an  equivalent 
amount"  should  be  added  to  indicate 
that  a  measure  other  than  "bushels" 
could  be  exempted  under  this  provision. 
For  example,  testimony  indicates  that  a 
bushel  is  equivalent  to  roughly  50 
pounds.  This  amendment  would  give  the 
conunittee  more  flexibility  in  applying 
the  exemption. 

(11)  Section  919.81  regarding 
termination  of  the  marketing  order 
should  be  amended  by  revising 
paragraph  (d)  to  require  that  a 
referendum  on  continuance  of  the  order 
be  held  eight  years  after  the  effective 
date  of  the  amendment  and  continuance 
referenda  be  held  a  minimum  of  every 
six  years  thereafter.  The  remaining 
paragraphs  would  not  be  amended. 

Currently,  the  order  provides  that  the 
Secretary  shall  terminate  any  or  all  of 
the  provisions  of  the  marketing  order 
whenever  it  is  determined  that  any  or  all 
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of  the  provisions  of  such  order  obstruct 
or  do  not  tend  to  effectuate  the  declared 
policy  of  the  Act.  Additionally,  the  Act 
provides  that  the  Secretary  shall 
terminate  a  marketing  order  whenever, 
through  the  conduct  of  a  termination 
referendum  ic  is  shown  that  a  majority 
of  all  producers  in  the  industry  favor 
termination,  and  that  majority  produced 
more  than  50  percent  of  the  commodity 
for  market  duriivg  a  representative 
period.  Since  less  than  50  percent  of  all 
producers  usually  participate  in  a 
referenda,  ii  is  dilTicult  to  determine 
producer  support  for  an  order.  Thus,  to 
provide  a  basis  for  determining  whether 
producers  favor  continuance  of  the 
order,  continuance  referenda  are  now 
being  required  by  the  Secretary. 

The  order  does  not  currently  specify 
that  a  continuance  referenda  may  be 
conducted.  Record  evidence  indicates 
that  the  conduct  of  continuance 
referenda  would  be  an  effective  means 
for  ascertaining  whether  producers 
favor  continuation  of  the  marketing 
order  program.  The  requirement  for 
passage  of  a  continuance  referendum  is 
the  same  as  that  for  issuance  of  an  order 
in  a  promulgation,  ie.,  approval  would 
be  ba.sed  upon  a  favorable  vote  of  at 
least  two- thirds  of  the  producers  voting 
in  the  referendum,  or  by  a  favorable 
vote  representing  at  least  two-thirds  of 
the  volume  of  the  commodity  produced 
by  those  voting  in  the  referendum.  The 
Secretary  would  consider  termination  of 
the  order  only  if  those  favoring 
continuance  are  less  than  two-thirds  of 
the  producers  voting  in  the  referendum 
and  are  producers  of  less  than  two- 
thirds  of  the  volume  of  the  commodity 
represented  in  the  referendum.  This 
requirement  is  considered  adequate  to 
measure  producer  support  to  continue 
the  marketing  order. 

In  evaluating  the  merits  of 
continuance  versus  termination,  the 
Secretary  would  consider  not  only  the 
results  of  the  referendum  but  also  would 
consider  all  other  relevant  information 
concerning  the  operation  of  the  order 
and  the  relative  benefits  and 
disadvantages  to  producers,  handlers 
and  consumers  in  order  to  determine 
whether  continued  operation  of  the 
order  would  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Testimony  on  the  merits  of  this 
proposed  amendment  indicates  that 
some  feel  that  the  proposed  amendment 
is  unnecessary,  some  favor  the  eight 
year  interval  between  continuance 
referenda  as  published  in  the  notice  of 
hearing,  while  others  testified  that  a 
shorter  time  period  of  six  years  would 
be  preferable.  Those  opposing  the 
amendment  contend  that  sufficient 


authority  already  exists  for  the 
Secretary  to  conduct  a  referendum  at 
any  time  and  therefore  a  set  schedule 
for  such  continuance  referenda  is  not 
necessary.  Those  in  favor  of  an  eight 
year  interval  between  referenda 
testified  that,  because  of  the  five-year 
maturing  period  of  new  peach  seedlings, 
the  industry  is  not  subject  to  short  term 
changes  or  a  large  turnover  of 
producers,  as  might  be  expected  in  other 
crops  that  are  replanted  every  year  or 
two.  Additionally,  they  contend  that  an 
interval  of  less  than  eight  years  would 
not  provide  new  producers,  or  those 
who  have  replanted  their  orchard,  with 
a  chance  to  evaluate  their  vote  based  on 
a  full  production  level.  Those  preferring 
a  shorter  interval  between  continuance 
referenda  contend  that  a  six  year  interal 
is  long  enough  for  producers  in  the 
industry  to  wait  in  order  to  vote  on 
continuance  of  the  marketing  order. 

li  is  the  Department's  view  that  over 
the  long  term  an  interval  of  eight  years 
between  continuance  referenda  is  too 
long  a  period  to  insure  that  the 
referenda  will  reflect  producer  support 
or  opposition  to  the  order  in  the  face  of 
changing  market  conditions.  However, 
based  on  the  record  evidence,  holding 
the  first  referendum  within  eight  years 
of  ratification  of  the  amendment,  and 
then  a  minimum  of  every  six  years 
thereafter,  would  be  appropriate. 
Allowing  an  eight  year  period  between 
the  ratification  of  Uie  amendment  and 
the  first  continuance  referendum  would 
provide  producers  the  additional  time 
necessary  to  determine  the  initial  effects 
of  the  amendments  upon  the  industry. 
Once  the  initial  effects  are  determined,, 
a  referendum  every  six  years  after  the 
first  referendum  would  allow  producers 
opportunity  to  vote  for  or  against  the 
continuance  of  the  order  as  changes 
occur  in  the  industry.  A  six-year  interval 
would  allow  producers  adequate 
opportunity  to  evaluate  the  marketing 
order  based  on  full  production  from  their 
orchards  and  based  on  performance  of 
the  committee.  Thus,  the  order  should  be 
amended  by  revising  paragraph  (d)  of 
S  919.81  to  provide  for  periodic 
continuance  referenda  to  be  held  within 
each  six  year  period  after  the  first  such 
continuance  referendum  is  held.  The 
first  such  referendum  would  be 
conducted  within  eight  years  after 
ratification  of  this  amendment  by  the 
industry.  The  Secretary  has  the 
authority,  if  deemed  necessary,  to 
conduct  a  termination  referenda  at  any 
time,  without  waiting  for  the  stated  time 
period  to  expire. 

(12)  The  Department  proposed  in  the 
notice  of  hearing  that  it  be  authorized  to 
make  any  necessary  changes  in  the 


order  language  to  make  the  entire  order 
conform  with  any  amendments  resulting 
from  this  proceeding.  This  proposal  was 
supported  at  the  hearing  without 
opposition.  Such  conforming  changes  as 
necessary  and  stated  herein  have  been 
incorporated  in  this  recommended 
decision. 

Rulings  on  Briefs  of  Interested  Persons 

At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed  January 
16. 1968,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions  and  written  arguments  or 
briefs,  based  on  the  evidence  received 
at  the  hearing.  None  were  filed. 
However,  one  letter  regarding  the 
proposed  amendments  was  received  on 
July  27. 1989.  While  the  letter  was  not 
timely  received  and  cannot  therefore  be 
considered  in  this  recommended 
decision,  it  has  been  placed  in  the 
docket  file  and  will  be  considered  as  a 
timely  filed  comment  to  the 
recommended  decision  in  any  further 
rulemaking  proceeding. 

General  Findings 

Upon  the  basis  of  the  record,  it  is 
found  that: 

(1)  The  findings,  hereinafter  set  forth 
are  supplementary  to.  and  in  addition  to, 
the  previous  fmdings  and  determination 
whidi  were  made  in  connection  with  the 
issuance  of  the  marketing  agreement 
and  order  and  each  previously  Issued 
amendment  thereto.  Except  insofar  as 
such  findings  and  determinations  may 
be  in  confiict  with  the  findings  and 
determinations  herein,  they  are  hereby 
ratified  and  affirmed; 

(2)  The  marketing  agreement  and 
ordr^r.  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  fresh  peaches 
grown  in  the  production  area  in  the 
same  manner  as.  and  are  applicable 
only  to,  persons  in  the  respective  classes 
of  commercial  and  indusirial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smullest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act.  and 
the  issuance  of  several  orders  applicable 
to  subdivisions  of  the  production  are 
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would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(5)  The  marketing  agreement  and 
order,  as  amended  and  as  hereby 
proposed  to  be  further  amended, 
prescribe,  so  far  as  practicable,  such 
different  terms  applicable  to  different 
parts  of  the  production  area  as  are 
necessary  to  give  due  recognition  to  the 
difference  in  the  production  and 
marketing  of  fresh  peaches  grown  in  the 
production  area; and 

(6)  All  handling  of  fresh  peaches 
grown  in  the  production  area  as  defined 
in  the  marketing  agreement  and  order, 
as  amended,  and  as  hereby  proposed  to 
be  further  amended,  lo  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

List  of  Subjects  in  7  CFR  Part  919 

Colorado,  Marketing  agreement  and 
order.  Mesa  County,  Peaches. 

Recommended  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

The  following  amendment  of  the 
marketing  agreement  and  order,  both  as 
amended,  is  recommended  as  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out: 

PART  919— PEACHES  GROWN  IN 
MESA  COUNTY,  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  919  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  StaL  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  919.4  is  revised  to  read  as 
follows: 

S  919.4    Production  area. 

Production  area  means  all  territory 
included  within  Mesa  County,  Colorado. 

§§  919.6  through  919.12    [Redesignated 
from  §§  919.5  ttirougti  919.11] 

3-9.  Sections  919.5  through  919.11  are 
redesignated  as  §S  919.6  through  919.12; 
newly  redesignated  S§  919.6,  919.7, 
919.8,  919.10,  919.11,  919.12  are  revised; 
and  a  new  §  919.5  is  added  to  read  as 
follows: 

§919.5    Peaches. 

Peaches  means  all  varieties  of 
peaches  grown  in  the  production  area, 
classified  botanically  as  Prunus  persica. 

S  919.6    Committee. 

Committee  means  the  Colorado  Peach 
Administrative  Committee  established 
pursuant  to  the  provisions  of  this 
subpart. 

S  919.7    Producer. 

Producer  is  synonymous  with 
"grower"  and  means  any  person 


engaged  in  growing  peaches  for  market 
in  fresh  form  in  the  production  area,  and 
who  has  a  proprietary  interest  therein. 

S  919.8    Handler. 

Handler  is  synonymous  with 
"shipper"  and  means  any  person  (except 
a  common  or  contract  carrier  of  peaches 
owned  by  another  person)  who,  as 
owner,  agent,  or  otherwise,  handles 
peaches  of  causes  peaches  to  be 
handled  as  defined  in  §  919.10. 

S  919.10    Handle. 

Handle  is  synonymous  with  "ship" 
and  means  to  pack,  sell,  consign, 
transport,  offer  for  transportation,  or 
transport  peaches  in  fresh  form  by  any 
means  whatsoever  in  the  current  of 
commerce  within  the  production  area  or 
between  the  production  area  and  any 
points  outside  thereof:  Provided,  That 
the  term  "handle"  shall  not  include  the 
transportation  within  the  production 
area  of  peaches  from  the  orchard  where 
grown  to  a  packing  facility  located 
within  such  area  for  preparation  for 
market. 

$919.11    Fiscal  period. 

Fiscal  period  is  synonymous  with 
"fiscal  year"  and  means  the  12-month 
period  beginning  and  ending  on  the 
dates  as  recommended  by  the  committee 
and  approved  by  the  Secretary. 

§919.12    DistrtcL 

District  means  any  one  of  the 
geographical  areas  into  which  the 
production  area  is  divided  as 
recommended  by  the  committees  and 
approved  by  the  Secretary. 

10.  A  new  §  919.13  is  added  to  read  as 
follows: 

§919.13    Grade. 

Grade  means  any  one  of  the  officially 
established  grades  of  peaches  as 
defined  and  set  forth  in  the  United 
States  Standards  for  Grades  of  Peaches 
(5§  51.1210-51.1223  of  this  titie)  or  any 
amendment,  or  modification 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

11.  A  new  S  919.14  is  added  to  read  as 
follows: 

§919.14    Size. 

Size  means  the  smallest  diameter, 
measured  through  the  center  of  the 
peach,  at  right  angles  to  a  hne  nmning 
from  the  stem  to  the  blossom  end,  or 
such  other  specifications  as  may  be 
recommended  by  the  conunittee  and 
approved  by  the  Secretary. 

12.  Section  919.20  is  revised  to  read  as 
follows: 


§  919.20    Establishment  and  memt>ership. 

(a)  A  Colorado  Peach  Administrative 
Committee  is  hereby  established 
consisting  of  nine  members,  each  of 
whom  shall  have  an  alternate.  The 
provisions  of  this  pari  applicable  to 
number,  nomination,  eligibility, 
qualification,  and  selection  of  the 
members  shall  also  apply  to  the  number, 
nomination,  eligibility,  qualification,  and 
selection  of  the  alternate  members.  Five 
(5)  of  the  members,  one  for  each  district 
established  pursuant  to  S  919.11  or 
modified  pursuant  to  §  9ig.22(b).  shall 
represent  and  he  selected  from 
producers  or  officers  or  employees  of 
producers  and  be  referred  to  as 
"producer  members;"  one  (1)  member 
shall  represent  and  be  selected  from  the 
cooperative  marketing  association  of 
producers,  and  be  a  member  or  director, 
officer,  or  employee  of  such  an 
association  exercising  a  supervisory  or 
managerial  function  for  that  association, 
and  be  referred  to  as  a  "cooperative 
handler  member"  and  three  (3) 
members  shall  represent  and  be  selected 
from  handlers  or  producers  who  are  also 
handlers  or  directors,  officers,  or 
employees  exercising  supervisory  or 
managerial  functions  of  handlers,  not 
affiliated  with  the  cooperative 
marketing  association  of  producers,  and 
be  referred  to  as  "independent  handler 
members."  The  members  of  the 
committee  and  their  respective 
alternatives  shall  be  nominated  in 
accordance  with  the  provisions  of 
§919.21. 

(b)  Every  two  years  the  committee, 
with  the  approval  of  the  Secretary,  may 
revise  the  composition  and  size  of  the 
committee  and  reapportion  the 
committee  membership  among  industry 
groups  pursuant  to  §  919.22. 

13.  Section  919.21  is  revised  to  read  as 
follows: 

§  919.21    Nomination  and  selection. 

(a)  Nominations  from  which  the 
Secretary  may  select  the  members  of  the 
committee  and  their  respective 
alternates  may  be  made  in  the  following 
manner 

(1)  The  committee  shall  hold  or  cause 
to  be  held,  meetings  of  producers  and 
handlers,  not  less  than  45  days  prior  to 
the  expiration  date  of  the  terms  of  office, 
or  the  date  in  which  vacancies 
otherwise  occur  in  the  producer  or 
independent  handler  member  position. 

(2)  At  each  meeting  at  least  one 
nominee  shall  be  nominated  by 
producers  pursuant  to  paragraph  (b)  of 
this  section  and  by  independent 
handlers  pursuant  to  paragraph  (d)  of 
this  section  for  each  member  or 
alternate  member  position  to  be  filled. 
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Such  nominations  may  be  by  ballot  or 
by  motion  at  the  option  of  those  present 
in  voting  capacity.  The  person  receiving 
the  highest  number  of  votes  shall  be  the 
nominee  for  each  position  to  be  filled. 
Proxy  voting  shall  be  prohibited. 

(b)  Nominations  of  producer  members 
and  their  respective  alternates  shall  be 
made  at  meetings  of  producers  in  each 
district,  at  such  times  and  places  as  the 
committee  shall  designate.  Only 
producers,  including  duly  authorized 
officers  or  employees  of  producers,  who 
are  present  at  such  nomination  meetings 
may  participate  in  the  nomination  and 
election  of  nominees.  Each  producer 
shall  be  entitled  to  cast  only  one  vote 
for  each  position  to  be  filled  in  the 
district  that  producer  produces  peaches. 
No  producer  shall  participate  in  the 
election  of  nominees  in  more  than  one 
district  in  any  one  fiscal  year. 

(c)  Nominations  of  cooperative 
handler  members  and  their  respective 
alternates  shall  be  made  as  follows: 

(1)  When  there  is  only  one 
cooperative  marketing  association,  that 
association  may  nominate  its 
representatives  in  any  manner  as  the 
members  of  that  association  deem 
appropriate;  and 

(2]  When  there  is  more  than  one 
cooperative  marketing  association,  and 
there  is  a  lack  of  agreement  on  who 
should  be  nominated,  the  vote  for  each 
position  shall  be  weighted  by  the 
volume  of  peaches  each  association 
acquired  from  producers  and  handled 
during  the  preceding  fiscal  period. 

(d)  Nominations  of  independent 
handler  members  and  their  respective 
altemaies  shall  be  made  at  a  meeting  of 
such  persons  at  such  time  and  place  as 
the  committee  shall  designate.  Only 
independent  handlers,  including  duly 
authorized  officers  or  employees  of  such 
handlers  present  at  such  nomination 
meeting,  may  participate  in  the 
nomination  and  election  of  nominees. 
Each  independent  handler  shall  be 
entitled  to  cast  only  one  vote  for  each 
position  to  be  filled. 

(e)  The  committee,  with  the  approval 
of  the  Secretary,  may  issue  rules  and 
regulations  necessary  to  carry  out  the 
provisions  of  this  section  or  to  change 
the  procedures  in  this  section  in  the 
event  they  are  no  longer  practical. 

(f)  In  the  event  that  nominees  for  all 
available  positions  are  not  provided  by 
the  aforesaid  procedures,  then  such 
unfilled  positions  shall  be  treated  as 
vacancies  and  the  provisions  of  S  919.29 
shall  apply. 

14.  Section  919.22  is  revised  to  read  as 
follows: 


9  919.22    R«apportlonm«nt  of  committM 
and  r«*stabUshnMnt  of  districts. 

(a)  The  committee  may  recommend, 
and  pursuant  thereto  the  Secretary  may 
approve,  reapportioning  producer, 
cooperative  marketing  association,  and 
independent  handler  member 
representation  on  the  committee  to 
reflect  changes  in  the  relative 
importance  of  these  segments  of  the 
industry,  and,  if  necessary,  the  size  of 
the  committee  may  be  increased  or 
decreased;  the  ratio  between  producer 
and  handler  members  including  their 
alternates  may  be  changed;  and  the 
industry  groups  represented  on  the 
committee  may  be  changed.  Any  such 
changes  shall  reflect,  insofar  as 
practicable,  structural  changes  within 
the  peach  industry  and  shifts  in  peach 
production  within  the  production  area. 

(b)  The  Committee,  with  the  approval 
of  the  Secretary,  may  redefine  the 
districts  into  which  die  production  area 
is  divided,  increase  or  decrease  the 
number  of  districts,  and  reapportion 
representation  among  the  various 
districts:  Provided,  That  in 
recommending  any  such  changes,  the 
committee  shall  consider 

(1)  The  relative  importance  of 
production  and  the  number  of  producers 
in  each  district, 

(2}  The  geographic  locations  of  the 
producing  districts  and  how  the  changes 
would  affect  the  efficiency  of 
administering  this  part,  and 

(3)  Other  relevant  factors. 

9  919.23    [Rsmovsd  Sftd  Rsssrvsd] 

15.  Section  919.23  is  removed  and 
reserved. 

9919J24    IRsmoved  and  Rsssrvsd] 

16.  Section  929.24  is  removed  and 
reserved. 

17.  Section  919.25  is  revised  to  read  as 
follows: 

9  919.25    Failurs  to  nominats. 

In  the  event  the  committee  fails  to 
repori  nominations  to  the  Secretary  in 
the  manner  specified  in  {  919.21  at  least 
30  days  prior  to  the  begiiming  of  the 
term  of  office,  the  Secretary  may  select 
the  members  and  alternate  members 
wittiout  nomination.  Such  selections 
shall  be  from  the  groups  and  in  the 
numbers  specified  pursuant  to  this 
subpart 

18.  Section  919.26  is  revised  to  read  as 
follows: 

9919.26    Qualificstion  by  msmbsrs  snd 
sttsmsts  ntsmbsfs. 

Each  person  to  be  selected  by  the 
Secretary  as  a  member  or  as  an 
alternate  member  of  the  committee 
shall,  prior  to  selection,  qualify  by  filing 


a  written  backgroiind  and  acceptance 
statement  advising  the  Secretary  that 
that  person  agrees  to  serve  in  the 
position  for  which  nominated  for 
selection. 

19.  Section  919.27  is  revised  to  read  as 
follows: 

9919.27    Tsnn  of  offlcs. 

(a)  The  term  of  office  of  each  member 
and  alternate  member  of  the  committee 
shall  be  for  two  years  beginning  January 
1  and  ending  December  31,  or  such  other 
beginning  and  ending  dates  as 
recommended  by  the  committee  and 
approved  by  the  Secretary:  Provided, 
That  members  and  alternate  members  of 
the  committee  serving  immediately  prior 
to  the  effective  date  of  this  amended 
subpart  shall  serve  on  the  committee 
until  their  successors  have  qualified  and 
been  selected:  And  provided  further, 
That  a  portion  of  the  members  and 
alternates  of  the  new  committee  imder 
the  amended  order  shall  be  selected  so 
that  approximately  one-half  of  the 
members  and  alternate  members  may  be 
replaced  each  year.  And  provided 
further.  That  such  terms  may  be  shorter 
than  specified  if  the  committee  is 
chaiiged  pursuant  to  S  919.22. 

(b)  Committee  members  and  alternate 
members  shall  serve  during  the  term  of 
office  for  which  they  have  qualified  and 
are  selected,  and  until  their  successors 
have  qualified  and  are  selected: 
Provided,  That  no  member  shall  serve 
more  than  three  consecutive  terms  as 
member  and  Provided  further,  That  the 
Secretary  shall  have  authority  to  exempt 
a  person  from  the  tenure  limitation 
when  deemed  necessary. 

20.  Section  919.29  is  revised  to  read  as 
follows: 

9919.29    Vscanctss. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member  or  as  an  alternate  member  of 
the  committee  to  qualify,  or  in  the  event 
of  the  death,  removal,  resignation,  or 
disqualification  of  any  member  or 
alternate  member  of  the  committee,  a 
successor  for  the  unexpired  term  of  such 
member  or  alternate  member  shall  be 
nominated  and  selected  in  the  manner 
specified  in  99  919.20,  919.21  and  919.26: 
Provided,  That  the  committee  may  in  its 
discretion  submit  its  recommendation  to 
the  Secretary  of  a  nominee  eligible  to 
serve  in  accordance  with  the 
requirements  specified  in  9  919.20 
without  conducting  a  formal  nomination. 
If  the  vacancy  is  in  a  member  position, 
the  committee  shall  reconunend 
appointment  of  the  alternate  member  if 
that  person  is  willing  to  serve  in  that 
position.  In  the  case  of  a  declination  to 
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serve  or  to  fill  the  alternate  member 
vacancy,  the  committee's  recommended 
nominee  for  a  producer  member  or 
alternate  producer  member  position  to 
represent  a  particular  district  shall  be  a 
producer  recommended  to  the 
committee  by  the  producers  from  that 
particular  district;  the  recommended 
nominee  for  a  handler  member  or 
alternate  handler  member  position 
representing  the  cooperative  marketing 
association,  with  which  the  former 
member  or  employee  was  associated, 
shall  be  reconunended  to  the  committee 
by  the  cooperative  marketing 
association;  and  the  recommended 
nominee  for  an  independent  handler 
member  or  alternate  independent 
handler  member  position  shall  be  a 
person  recommended  to  the  committee 
by  independent  handlers  in  the 
production  area,  if  the  committee's 
recommendation  to  fill  such  vacancy  is 
not  submitted  to  the  Secretary  within  45 
days  after  such  vacancy  occurs,  the 
Secretary  may  fill  such  vacancy  without 
regard  to  nomination. 

21.  Section  919.30  is  revised  to  read  as 
follows: 

9  919.30    Compensation  and  expenses. 

The  members  and  alternate  members 
of  the  committee  shall  serve  without 
salary  but  may  be  compensated  for 
attendance  at  meetings  at  a  rate  not  to 
exceed  $10  per  meeting.  The  amount  of 
compensation  may  be  adjusted  upon  a 
recommendation  by  the  committee  and 
approval  by  the  Secretary.  Such 
members  and  alternates  may  also  be 
reimbursed  for  reasonable  expenses 
necessarily  inc\irred  by  them  in 
performance  of  duties,  specifically 
assigned  by  the  committee,  other  than 
attendance  at  committee  meetings. 

22.  Section  919.31  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  the  introductory 
paragraph  to  "committee." 

23.  Section  919.32  is  amended  by 
revising  paragraph  (d)  and  removing 
paragraph  (1)  to  read  as  follows: 

9919.32    Duties. 

***** 

(d)  Prepare  and  submit  a  marketing 
policy  pursuant  to  §  919.50. 

•        *        •        •        * 

24.  Section  919.33  is  revised  to  read  as 
follows: 

9  919.33    Procedure. 

(a)  A  majority  of  all  members  of  the 
committee  shall  be  necessary  to 
constitute  a  quorum  or  to  pass  any 
motion  or  approve  any  committee 
action.  When  an  assembled  meeting  is 
held,  all  votes  shall  be  cast  in  person. 


(b)  The  committee  may  provide  for  the 

members  thereof,  including  the  alternate 
members  when  acting  as  members,  to 
vote  by  mail,  telegraph,  telephone,  or 
other  means  of  communication, 
provided  that  any  such  vote  cast  orally 
shall  be  confirmed  promptly  in  writing. 

9919.34  (Amended] 

25.  Section  919.34  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  the  first  sentence  to 
"committee." 

9919.35  [Amended] 

26.  Section  019.35  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  paragraphs  (a)  and  (b)  to 
"committee." 

27.  Section  919.40  is  revised  to  read  as 
follows: 

9  919.40    Expenses. 

The  committee  is  authorized  to  incur 
such  expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
such  committee  for  its  maintenance  and 
functioning  under  this  part  during  the 
then  current  fiscal  year.  The  committee 
shall  prepare,  and  submit  to  the 
Secretary,  a  proposed  budget  of 
expenses  and  a  proposed  rate  of 
assessment  for  the  then  current  fiscal 
year.  The  funds  to  cover  such  expenses 
shall  be  acquired  by  the  levying  of 
assessments  as  provided  in  9  919.41.  For 
projects  conducted  pursuant  to  9  919.60, 
other  funds  approved  by  the  Secretary 
may  also  be  used. 

28.  Section  919.41  is  amended  by 
designating  the  existing  paragraph  as 
"(a),"  changing  the  words 
"Administrative  Committee"  in  the  first 
sentence  to  "committee,"  and  adding  a 
new  paragraph  "(b]"  to  read  as  follows: 

9  919.41    Assessments. 

***** 

(b)  The  committee  may  impose  a  late 
payment  charge  on  any  handler  who 
fails  to  pay  any  assessment  within  the 
term  prescribed  by  the  committee.  In  the 
event  the  handler  thereafter  fails  to  pay 
the  amount  outstanding,  including  the 
late  payment  charge,  within  the 
prescribed  time,  the  committee  may 
impose  an  additional  charge  in  the  form 
of  interest  on  such  outstanding  amounts. 
Such  rate  of  interest  shall  be  added  to 
the  bill  monthly  imtil  the  deUnquent 
handler's  assessment  plus  applicable 
interest  and  late  payment  charges  have 
been  paid.  The  rate  of  such  charges  shall 
be  prescribed  by  the  committee,  with  the 
approval  of  the  Secretary. 

9919.43    [Amended] 

29.  Section  919.43  is  amended  by 
obanging  the  words  "Administrative 


Committee"  in  the  first  sentence  to 
"committee." 

30.  Section  919.50  is  revised  to  read  as 
follows: 

991930    Marketing  policy. 

Each  marketing  season,  prior  to  or  at 
the  same  time  as  recommendations  are 
made  pursuant  to  §  919.51,  the 
committee  shall  prepare  and  submit  to 
the  Secretary  a  report  setting  forth  the 
marketing  policy  for  the  ensuing  season. 
Additional  reports  shall  be  submitted  if 
it  is  deemed  advisable  by  the  committee 
to  adopt  a  new  marketing  policy 
because  of  dianges  in  the  demand  for  or 
supply  of  peaches.  The  committee  shall 
maintain  and  make  available  in  the 
committee  office  a  copy  of  these 
marketing  poUcies,  and  any  revisions 
thereof,  for  the  examiriation  by  growers 
and  handlers.  In  determining  each  such 
marketing  pohcy,  the  committee  shall 
give  due  consideration  to  the  following: 

(a)  The  estimated  total  production  of 
peaches  within  the  production  area; 

(b)  the  expected  general  quality  and 
size  of  peaches  in  the  production  area; 

(c)  The  expected  demand  conditions 
for  peaches  in  different  market  outlets; 

(d)  The  expected  shipments  of 
peaches  from  other  production  areas; 

(e)  Anticipated  marketing  problems; 

(f)  Supplies  of  competing 
commodities; 

(g)  Trend  and  level  of  consumer 
income; 

(h]  Establishing  and  maintaining  such 
orderly  marketing  conditions  for 
peaches  as  will  be  in  the  public  interest; 

(i)  The  type  of  regulations  expected  to 
be  reconunended  during  the  season;  and 

(j)  Other  relevant  factors  having  a 
bearing  on  the  marketing  of  peaches. 

31.  Section  919.51  is  revised  to  read  as 
follows: 

9  919.51    Recommendation  for  regulatioa 

(a)  Whenever  the  committee  deems  it 
advisable  to  regulate,  during  any  period 
or  periods,  the  shipment  of  one  or  more 
varieties  of  peaches  by  grades  or  sizes, 
or  both,  or  by  minimum  standards  of 
quality  or  maturity,  or  both,  it  shall  so 
recommend  to  the  Secretary. 

(b)  At  the  time  of  submitting  each 
such  recommendation  for  regulation  by 
grades,  sizes,  minimum  standards  of 
quality  or  maturity,  or  any  combination 
thereof,  the  committee  shall  furnish  to 
the  Secretary,  in  addition  to  all  p>ertinent 
data  and  information  on  which  it  acted 
in  making  such  recommendation,  such 
other  data  and  information  as  the 
Secretary  may  request  The  committee 
shall  promptly  give  adequate  notice  to 
handlers  and  producers  of  each  such 
recommendation. 
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32.  Section  919.52  is  revised  to  read  as 
follows: 

S  919.52    EstabAshment  of  regulation. 

Whenever  the  Secretary  finds  from 
the  recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulation  would  be  in  the  public 
interest  and  tend  to  effectuate  the 
declared  pohcy  of  the  Act.  the  Secretary 
shall  regulate  the  handling  of  peaches  in 
the  manner  specified  herein.  Such 
regulation  may  limit  during  any  period 
or  periods  the  shipments  of  any 
particular  grade,  size,  quality,  or 
maturity,  or  any  combination  thereof,  of 
any  variety  or  varieties  of  peaches 
grown  in  the  production  area.  The 
Secretary  shall  promptly  notify  the 
committee  of  each  such  regulation  and 
the  committee  shall  promptly  give 
adequate  notice  thereof  to  handlers  and 
producers. 

S  919.53    [Amerxtad] 

33.  Section  919.53  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  paragraphs  (a),  (e],  and 
(f)  to  "committee." 

S  919.54    [AiTMnd«dl 

34.  Section  919.54  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  the  last  sentence  to 
"committee." 

S  919.55    [AiiMnd«d] 

35.  Section  919.55  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  the  first  sentence  to 
"Committee." 

36.  Section  919.60  is  revised  to  read  as 
follows: 

i  919.60    Research  and  development 

The  committee,  with  the  approval  of 
the  Secretary,  may  establish  or  provide 
for  the  establishment  of  production 
research,  marketing  research  or 
marketing  development  projects 
designed  to  assist,  improve,  or  promote 
the  marketing,  distribution, 
consumption,  or  efficient  production  of 
peaches.  The  expense  of  such  projects 
shall  be  paid  from  funds  collected 
pursuant  to  S  919.41.  or  other  funds 
approved  by  the  Secretary. 

S  919.65    [Amended] 

37.  Section  919.65  is  amended  by 

changing  the  words  "Administrative 
Committee"  to  "committee." 

§919.66    [Amended] 

38.  Section  919.66  is  amended  by 

changing  the  words  "Administrative 
Committee"  in  the  title  and  the  text  of 
the  section  to  "committee." 


39.  A  new  S  919.67  is  added  to  read  as 
follows: 

§  9 1 9.67    Verification  of  reports  and 
records. 

For  the  purpose  of  checking 
compliance  with  recordkeeping 
requirements  and  verifying  reports  filed 
by  handlers,  the  Secretary  and  the 
committee,  through  its  duly  authorized 
employees,  shall  have  access  to  any 
premises  where  peaches  are  held  and,  at 
any  time  during  reasonable  business 
hours,  shall  be  permitted  to  examine  any 
peaches  held,  and  any  and  all  records 
with  respect  to  matters  within  the 
purview  of  this  part.  Handlers  shall 
furnish  labor  necessary  to  facilitate  such 
examinations  at  no  expense  to  the 
committee.  All  handlers  shall  maintain 
complete  records  which  accurately 
show  the  quantity  of  peaches  held.  sold, 
and  shipped.  The  committee,  with  the 
approval  of  the  Secretary,  may  establish 
the  types  of  records  to  be  maintained. 
Such  records  shall  be  retained  by 
handlers  for  not  less  than  two  years 
subsequent  to  the  termination  of  each 
such  fiscal  period. 

40.  A  new  S  919.68  is  added  to  read  as 
follows: 

§919.68    Confktentlallnfonnation. 
All  data  or  other  information 
constituting  a  trade  secret  or  disclosing 
a  trade  position,  or  business  condition  of 
a  particular  handler,  shall  be  treated  as 
confidential  and  shall  at  all  times,  be 
received  by  and  kept  in  the  custody  and 
under  the  control  of  one  or  more 
designated  employees  of  the  committee. 
Information  which  would  reveal  the 
circiunstances  of  a  single  handler  shall 
be  disclosed  to  no  person  other  than  the 
Secretary. 

41.  Section  919.71  is  revised  to  read  as 
follows: 

§  9 1 9.7 1    Peaches  not  subiect  to 
regulatioa 

Nothing  contained  in  this  part  shall  be 
construed  to  authorize  any  limitation  of 
the  right  of  any  person  to  ship  (a) 
peaches  for  consumption  by  a  charitable 
institution  or  for  distribution  for  relief 
purposes  or  for  distribution  by  a  relief 
agency;  (b)  peaches  for  processing  on  a 
commercial  scale;  or  (c)  peaches  to  any 
one  person  during  any  one  day.  if  such 
peaches  are  removed  from  the  sellers 
premises  on  the  day  of  the  sale,  are  not 
for  resale  and  do  not  aggregate  more 
than  19  bushels,  or  an  equivalent 
amount,  or  other  such  amounts  as 
recommended  by  the  committee  and 
approved  by  the  Secretary.  The 
inspection  and  assessment  provisions  of 
this  subpart  shall  not  be  applicable  to 
peaches  so  shipped.  The  committee  may 


prescribe  adequate  safeguards  to 
prevent  peaches,  shipped  for  such 
purposes,  from  entering  commercial 
channels  of  trade  contrary  to  the 
provisions  of  this  part. 

42.  Section  919.81  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§919.81    Tennination. 

*        •        •        •        • 

(d)  Within  eight  years  of  the  effective 
date  of  the  amendment  of  this  paragraph 
the  Secretary  shall  conduct  a 
continuance  referendum  to  ascertain 
whether  continuance  of  this  subpart  is 
favored  by  producers.  Subsequent 
referenda  to  ascertain  continuance  shall 
be  conducted  within  every  six  years 
thereafter.  The  Secretary  may  terminate 
the  provisions  of  this  part  at  the  end  of 
any  fiscal  period  in  which~the  Secretary 
has  found  that  continuance  of  this 
subpart  is  not  favored  by  producers 
who,  during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  for  market  of 
peaches  in  the  production  area.  Such 
termination  shall  be  announced  on  or 
before  February  1  of  the  current  fiscal 
period. 

§919.82    [Amended] 

43.  Section  919.82  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  paragraphs  (a),  (b),  and 
(d)  to  "committee." 

§919.94    [Amended] 

44.  Section  919.94  is  amended  by 
changing  the  words  "Administrative 
Committee"  in  the  first  sentence  to 
"conmiittee." 

Dated:  November  20, 1989. 
Daniel  Haley, 
Administrator. 
[¥R  Doc.  89-27593  Filed  11-24-89;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  317. 318, 319,  and  381 

[Docket  No.  86-042C] 

RIN  C583-AA64 

Use  of  Certain  Binders  In  Meat  and 
Poultry  Products  and  Transfer  of 
Binders  in  Text  to  the  Tables  of 
Approved  Substances 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

action:  Proposed  rule;  correction; 
reopening  of  comment  period. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  correcting 
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several  omissions  in  the  pn)posed  rule 
which  appeared  in  the  Federal  Register 

on  October  6,  i988  (53  FR  39307).  As  a 
result  of  the  omissions,  FSIS  is  providing 
an  addicional  30  days  for  public 
comment. 

date:  December  26, 1989. 

ADDRESS:  Wriiten  comments  to  Policy 
Office,  ATTN":  Linda  Carey,  FSIS 
Hearing  Cierk,  Room  3171,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  {See 
also  "Comments"  under  Supplementary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT. 

Ashland  demons,  Director.  Standards 
and  Labeling  Dhasion,  Technical 
Services,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington,  DC  20250;  Area  Code  (202) 
447-4293. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Interested  persons  are  invited  to 
submit  comments  in  response  to  this 
action.  Written  comments  should  be 
sent  to  the  Policy  Office.  Please  include 
the  docket  number  that  appears  in  the 
heading  of  this  document. 

Any  person  desiring  an  opportunity 
for  an  oral  presentation  of  views,  as 
provided  for  in  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  451  et  seq.), 
should  make  such  request  to  Mr. 
demons  so  that  arrangements  can  be 
made  for  such  views  to  be  presented-  A 
record  will  be  made  of  all  views  orally 
presented.  Comments  submitted  will  be 
available  for  public  inspection  in  the 
Policy  Office  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 

Background 

On  October  6. 1988.  FSIS  published  a 
proposed  rule  in  the  Federal  Register  (53 
FR  39307)  to  amend  the  Federal  meat 
and  poultry  products  inspection 
regulations  to  permit  the  use  of  wheat 
gluten,  tapioca  dextrin,  whey  protein 
concentrate  and  sodium  caseinate  as 
binders  in  various  meat  and  poultry 
products.  FSIS  also  proposed  to  transfer 
text  references  for  specific  binders  from 
individual  product  standards  to  the 
tables  of  aporoved  substances.  In 
addition.  FSIS  proposed  to  provide  for 
the  use  of  binders  in  the  standardized 
product  "Chili  con  Came  with  Beans." 
In  the  proposed  rule,  a  labehng 
provision  for  the  use  of  binders  and 
information  in  the  tables  of  approved 
substances  were  inadvertently  omitted. 
These  omissions  are  discussed  briefly 
below,  and  FSIS  is  requesting  comments 
on  these  aspects  of  the  proposed  rule. 


Done  at  Washington.  DC  on  November  16, 
i98n. 

Lester  M.  Crawford. 

Administrator.  Food  Safety  and  Inspeclinit 
Service. 

PART  317-{AIIEN0ED] 

1.  The  following  labeling  requirement 
is  currently  in  §  3^.7.8  of  the  Federal 
meat  inspection  regulations  (9  CFR 
317.8)  but  does  not  list  the  substances 
"wheat  gluten,  tapioca  dextrin  or 
sodium  caseinate"  nor  does  it  provide 
the  examples  "Sodium  Caseinate 
Added"  and  'Tapioca  Dextrin  Added" 
as  shown  below.  Because  binders  and 
extenders  are  not  expected  ingredients 
in  sausages,  FSIS  requires  that  any  use 
of  binders  or  extenders  be  prominently 
disclosed  on  the  product  label.  This 
provision  was  inadvertently  omitted 
from  the  proposed  rule.  Section  317.8 
(b){16)  is  revised  to  read  as  follows: 

§  317.8    Faiee  or  mieleedinfl  labeHng  or 
practices  generally;  specific  prohitMtions 
end  requirements  for  laoels  end  contetners. 

(b)  •  *  • 

(16)  When  cereal,  vegetable  starch, 
starchy  vegetable  flour,  soy  flour,  soy 
protein  concentrate,  isolated  soy 
protein,  dried  milk,  nonfat  dry  milk,  dry 
or  dried  whey,  reduced  lactose  whey, 
reduced  minerals  whey,  whey  protein 
concentrate,  calcium  reduced  dried  skim 
milk,  wheat  gluten,  tapioca  dextrin,  or 
sodium  caseinate  is  added  to  sausage 
within  the  limits  prescribed  in  part  319 
of  this  subchapter,  there  shall  appear  on 
the  label,  in  a  prominent  manner, 
contiguous  to  the  name  of  the  product, 
the  name  of  each  such  added  ingredient 
as,  for  example,  "Cereal  Added,"  "With 
Cereal,"  "Potato  Flour  Added,"  "Cereal 
and  Potato  Flour  Added,"  "Soy  Flour 
Added,"  "Soy  Protein  Concentrate 
Added,"  "Isolated  Soy  Protein  Added." 
"Nonfat  Dry  Milk  Added,"  "Sodium 
Caseinate  Added, '  "Tapioca  Dextrin 
Added,"  "Calcium  Reduced  Dried  Skim 
Milk  Added"  or  "Cereal  and  Nonfat  Dry 
Milk  Added"  as  the  case  may  be. 

2.  The  table  that  appeared  on  page 
39310  across  from  the  entry  "Sodium 
caseinate"  is  corrected  in  four  places  as 
shown  in  the  table  reprinted  below.  In 
each  of  these  four  entries  under 
"Amount,"  across  from  the  entry 
"Sodium  caseinate,"  the  phrase 
referencing  the  Food  and  Drug 
Administration's  (FDA)  conditions  of 
use  for  sodiimi  caseinate  was 
inadverently  omitted.  Conditions  of  use 
for  the  other  three  binders,  whey  protein 
concentrate,  tapioca  dextrin  and  wheat 
gluten,  were  included  in  the  proposed 
nde.  Therefore,  the  table  has  been 
corrected  to  add  the  reference  to  FDA's 


conditions  of  use  for  sodium  caseinate 
which  is  21  CFR  182.1748. 

3.  In  addition,  in  this  same  section  of 
the  table  across  from  the  entry  "Sodium 
caseinate"  and  regarding  the  products 
"Imitation  sausage,  nonspecific  loaves, 
soups,  stews"  the  "Amount"  column  is 
further  corrected,  as  shown  in  the  table 
reprinted  below,  by  including  an 
additional  reference  to  FDA's  definition 
of  "good  manufacturing  practice"  which 
appears  at  21  CFR  172.5.  This  reference 
is  intended  to  direct  the  user  to  the 
restrictions  with  regard  to  the  use  of 
sodium  caseinate  in  imitation  sausage, 
nonspecific  loaves,  soups,  and  stews, 
because  FSIS  has  not  provided  a 
specific  use  level  for  the  use  of  sodium 
caseinate  in  these  products. 

4.  In  the  preamble  of  the  proposed 
rule,  on  page  39309,  in  the  middle 
column,  in  the  first  full  paragraph  the 
term  "sufficient  for  purpose"  should 
have  been  followed  by  "in  accordance 
with  21  CFR  172.5,"  the  reference  to 
FDA's  dfifinitioo  of  good  manufacturing 
practice. 

5.  On  page  39309,  in  the  middle 
column  of  text  on  that  page,  lines  eleven 
through  fifteen  are  reprinted  below  in 
corrected  form. 

'This  proposed  rule  would  also 
correct  a  printing  error  in  the  table  of 
substances  at  §  31S.7(c)(4)  by  changing 
the  allowable  amotmt  of  xanthan  gimi 
from  "8  percent"  to  "Sufficient  for 
purpose  in  accordance  with  21  CFR 
172.5." 

a  On  page  39300.  in  the  middle 
column  of  text  on  that  page,  lines  fifteen 
through  twenty-three  are  repinted  below 
in  corrected  form. 

"This  proposed  rule  would  also 
correct  printing  errors  in  the  same  table 
for  the  substances  "Carrageenan"  by 
changing  the  products  in  which 
carrageenan  can  be  used  to  "Breading 
mix;  sauces"  and  by  changing  the 
ammint  that  may  be  used  to  "Sufficient 
for  purpose  in  accordance  with  21  CFR 
172.5." 

7.  On  pages  39300  and  39310  in  the 
table  with  respect  to  the  following 
substances:  Algin,  Carrageenan.  Isolated 
soy  protein  (in  imitation  sausage, 
nonspecific  loaves,  soups,  stews);  Dry  or 
dried  whey  (in  imitation  sausage,  soups, 
stews,  nonspecific  loaves).  Reduced 
lactose  whey.  Reduced  minerals  whey, 
the  entry  "Sufficient  for  purpose"  should 
be  followed  with  "in  accordance  with  21 
CFR  172.5."  This  reference  islntended  to 
direct  the  user  to  the  restrictions  with 
regard  to  the  uses  of  the  substances 
listed  above,  because  FSIS  has  not 
provided  a  specific  use  level  for  the  use 
of  these  substances.  These  corrections 
are  shown  in  the  table  reprinted  below 


48636  Federal  Register  /  Vol.  54,  No.  225  /  Friday,  November  24.  1989  /  Proposed  Rules 


8.  On  page  39308,  in  the  middle 
column  of  text  under  item  4.  "Whey 
Protein  Concentrate,"  the  first  word  in 
the  second  sentence  should  be  changed 
from  "When"  to  "Whey." 

9.  On  page  39312,  in  the  third  column 
of  text  under  item  13.,  the  amendatory 


language  should  be  changed  to  read  as 
follows:  - 

"13.  The  table  of  substances  in 
S  381.147{f]{4]  would  be  amended  by 
adding  the  substances  gelatin,  sodium 
caseinate,  tapioca  dextrin,  and  wheat 
gluten,  in  alphabetical  order,  under  the 


class  of  substances  entitled  "Binders 
and  Extenders"  as  set  forth  below:" 

PART  318— {AMENDED] 
§318.7    [AiTMfMted] 

*  •  •  *  ft 

(c)  *  •  • 
(4)  *  *  * 


Class  of  substance 


Binders  and  extenders . 


Substance 


Agar-agar. 


Algin.. 


A  mixture  of  sodhjm  algi- 
nate, oaictum  caibonate 
and  caictutn  lactate/ 
lactic  acid  (or  gtucono 
detta-lactone). 


Calcium  lactate.. 


Calcium      reduced 

skim  milk. 
— do.-...- „.. 

do _. 


dried 


Carrageenan 

Caitnxymethyl     ceflusioee 

(ceNulose  gum). 
CarMi 


do 

Dnoo  fnM(.. 
— do_.„... 


Enzyme  (rennet)  treated 
cak:tum  reduced  dried 
stum  milk  and  cateium 
lactate 

do „ 


Enzyme  (rennet)  treated 
sodium  caseinate  and 
cakMjm  lactate. 

Gums,  vegetable 


Mettvyl  celluhMe 

Isolated  soy  protein „.. 

do..— 

._..do „. 

™...do 


SodKffn  casemate. 


do.. 

do.. 


Purpose 


To  stabilize  and  thicken .. 


To    extend    and    stabilize 

product 
To  biTKj  meat  pieces. 


To  bind  and  extend  prod- 
uct 
do 


..do.. 


...do., 
...do.. 


To    extend    and    stabilize 

product 
do 


To  bind  and  extend  prod- 
uct 
jio 

jio 


..do.... 


To  bind  and  extend  prod- 
uct 


..do 

..do 


..do.. 


To  exterxl  and  to  stabilize 
product  (also  carrier). 

To  t>ind  and  extend  prod- 
uct 

do : 


...do.. 
...do.. 


..do.. 

..do.. 
..do.. 


Products 


Thermally  processed 

canned  lelbed  meat  food 
products. 

Breading  mix;  sauces.- 


Restructured     meat     food 
products 


Bockwurst. 


Sausage    as    provided 

Part  319. 
......do 


ChHi  con  came,  chii  con 

carT>e  with  beans. 
Spaghetti    with    meattMlls 

and     sauce,     spaghetti 

with  meat  and  sauce  and 

similar  products. 
Breading  mix;  sauces. — 

Baked  pies 


Sausages   as   provided   in 

Part  319,  bockwurst 
CtvH  con  came,  chil  con 

came  with  t>eans. 
Sausages  as   provided   In 

Part  319. 
ChHi  con  came,  chili  con 

came  with  beans. 
Sausages  as  provided  for 

In  Part  319 


Imttatwn    sausages,    norv 

specific    toaves,    soups, 

stews. 
Imitatkjn    sausages,    norv 

specific    k>aves,    soups, 

stews. 
Egg  roll ™ 


M^at  and  vegetabiek  pat- 
ties 

Sausaoo.  as  provided  for  in 
Part  319 

Imitation  sausages,  norv 
specific  toaves,  soups, 
stews. 

ChiM  con  came,  titM  con 
came  with  beans. 

Spaghetti  with  meatballs 
and  sauce,  spagfiett 
with  meat  and  sauce  and 
similar  products. 

Imitation  sausages,  non- 
specific kMves,  soups, 
stews. 

Sausage  as  provkled  in 
Part  319. 

ChHi  con  came,  chii  con 
came  with  l)earts. 


Amount 


0.25  percent  of  finistied  product 


Sufficient  for  purpose  in  accordance  with  21 
CFR  172.5. 

Sodium  alginate  not  to  exceed  1.0  percent 
cakaum  cartxsnate  not  to  exceed  0.2  percent 
and  lactic  ack1/cak:Kjm  lactate  (or  glucono 
delta-laclone)  not  to  exceed  0.3  percent  of 
product  formulatkxi.  Added  mixiture  may  not 
exceed  1.5  percent  of  product  at  formulation. 
Ingredients  of  mixture  must  be  added  dry. 

3.5  percent  Indtvidualty  or  collectively  with  ottier 
biTKlers. 
Do. 

Da 

8  percent  Indhndualty  or  collectively  with  other 

birxlers. 
12  percent  individually  or  collectively  with  ottier 

binders. 


SuffkMnt  for  purpose  in  acconjanoe  with  21 
CFR  172.5. 
Oa 

3.5  percent  individually  or  collectively  with  other 
tiinders. 

8  percent  individually  or  collectively  wfth  ottiei 
binders. 

3.5  percent  individually  or  collectively  with  other 
binders. 

8  percent  individually  or  coltectivety  with  other 
binders. 

3  5  percetTt  total  finished  product  (Cateium  lac- 
tate required  at  rate  of  10  percent  of  binder) 


SuffKient  for  purpose  In  accordar>oe  with  21 

CFR  1^72.5.  (C^kaum  lactate  required  at  rate 

of  10  percent  of  binder). 
Sufficient  lor  purpose  in  accordarx^e  with  21 

CFR  172  5.  (Cakaum  lacute  requirod  at  rate 

of  25  percent  of  bindw). 
Sufficieni  for  purpose  in  accordance  with  21 

CFR  172.5. 
0.15  percent 

2  percent 

SuffKient  for  purpose  Ir)  accordance  wfth  21 
CFR  172.5. 

8  percent  irxJivkkjally  or  collectively  with  otfie« 

binders. 
12  percent  ir>divk1ually  or  collectively  with  other 

birtders. 


SuffKient  for  purpose  In  accordance  with  21 
CFR  182.1748  and  21  CFR  172.5. 

2    percent    in    accordance    with    21     CFR 

182.1748. 
8  percent  irxUvkiually  or  collectively  with  other 

binders  and  extenders  in  accordance  with  21 

CFR  182.1748. 


Ft'dptB^    Retii»it" 
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Class  of  substance 


Substance 


..*>_ 


Dry  or  dried  whey 

Reduced  lactose  whey 

Reduced  minerals  whey 

Whey  protein  corx»ntrBt« . 
Dry  or  dried  wt>ey 


Reduced  lactose  whey 

Reduced  minerals  wtiey..... 
Whey  protein  concentrate . 
Dry  or  dried  wtiey 


Reduced  lactose  whey 

Reduced  minerals  wtiey 

Whey  protein  concentrate . 
do.„_ 


Soy  Hour 

Soy  protein  concentrate.. 
Starchy  vegetable  flour... 

Vogetiibia  Marcti 

Wheat  ghiten 

Tapioca  dextrin 

Soy  ftour 

Soy  protein  concentrate.. 
Starctiy  vagelabi*  flour.- 

Vegalabl*  starch 

Wtiest  glulen ..«»«. 
Tapioca  UaaliiiL-.-. 
Soy  flour 


Soy  protein  ooncenteale. 
WhaM  gkilan ...» — .....»», 

Tapioca  dextrin. 

Xanthan  gum 


Purpose 


To  bind  or  thicken... 

do 

do™. 


..do.. 
..do„ 


..„do.. 
....do- 


..do.. 


..do.. 


_„..do 

do - 

do 

To  bind  meat  pieces.. 


To  bind  and  extend  prod- 
uct 

— do 

......do 

......do 

— do 

— do.... 
— do.- 


..do- 
„do- 
..do- 
..do.. 


-.do- 


..do- 
..do- 
..do.. 


To  maintain  uniform  vis- 
cosity; suspension  of 
particulate  matter,  emul- 
sion stability;  fraeze-thaw 
•tabMly. 


Products 


Spaghetti  with  meatballs 
and  sauce,  spaghetti 
with  meat  and  sauce  and 
similar  products. 

Sausage  as  provided  In 
Part  319,  bockwurst 

— do 


— do-.. 

do 

bnitatton 


lOtVM. 

.-.do 


soups, 
nonspecific 


— do. 

...-.do 

Chiii  con  carrte,  chH  con 
came  with  beam,  pork 
or   beef   with   bart>ecue 


— do 

— do 

— do 

Restructured    meat    food 

products,  whole  muscle 

meat  cuts. 
Sausage   as   provUed   In 

Part  319,  bockwurst 
—do 


__..do — 
— do — 
— do — 

-....do. 

ChiN  con 


came,  cfiM  con 


do 

-..Ido 

do 

__..do. 

do 

Spaghetti  with  meatt>alls 
and  sauce,  spagfiett 
with  meat  and  sauce  artd 
similar  products. 

— .xlo.——— .———.-..— 


Amount 


-do- 

..do.. 


Meat  sauces,  gravies  or 
sauces  and  meats, 
canned  or  frozen  and/or 
refrigerated  meat  salads, 
canned  or  frozen  meat 
stews,  canned  chili  or 
cfiHi  with  beans,  pizza 
topping  mixes  and  batter 
or  breading  mixes. 


12  percent  IndMduatty  or  coNectivaly  with  ottier 
birxlers  and  extenders  in  accordance  with  21 
CFR  182.1748. 

3.5  percent  Individuatly  or  coNectively  with  other 
binders  and  exterxlers. 
Do. 
Do. 
In  accordance  with  21  CFR  184.1979c. 
Sufficient  tor  purpose  in  accordance  w:th  21 
CFR  172.5. 

Do. 

Do. 
In  accordance  with  21  CFR  184.1979c. 
8  percent  indrvidually  or  coHectively  with  other 
binders  and  exterxjers. 


Oa 

Do. 
In  accordance  with  21  CFR  184.1979c. 
3.5  percent  individually  or  collectively  with  other 
binders  and  exterxlers.  In  accordarKe  with  21 
C:FR  1&4.1979C. 
Do. 

Da 

Do. 

Do. 
In  accordance  with  21  CFR  184.1322. 
In  accordance  with  21  CFR  184.1277. 
8  percent  individually  or  coUecbvety  with  otfwr 
binders  and  exter>der>. 

Do. 

Do. 

Do. 
In  accordance  with  21  CFR  184.1322. 
In  accordance  wrth  21  CFR  184.1277. 
12  percent  indtviduatty  or  coNecUvety  with  oftwr 
binders  arxl  axlarKlers. 


Do. 
In  accordance  «»ith  21  CFR  184.1322. 
In  accordance  with  21  CFR  184.1277. 
Suffictent  for  purpose  in  accordance  with  21 
CFR  172.5. 


PART  381~{AMENDEO] 

9  381.147    [AiModMl] 

10.  The  table  that  appears  on  page 
39312  with  respect  to  the  following 
substances:  Algin;  Carrageenan; 
Carboxymethly  cellulose;  Enzyme 
(rermet)  treated  calcium  reduced  dried 
skim  milk  and  calcium  lactate;  Enzyme 
(rennet]  treated  sodium  caseinate  and 
calcium  lactate;  Gums,  vegetable; 
Isolated  soy  protein;  Whey  (dried);  and 
Xanthan  gxim;  the  text  in  the  amount 


column  is  changed  to  read:  "Sufficient 
for  purpose  in  accordance  with  21  CFR 
172.5."  This  reference  is  intended  to 
direct  the  user  to  the  restrictions  in 
regard  to  the  uses  of  the  substances 
listed  above,  because  FSIS  has  not 
provided  a  specified  use  level  for  the 
use  of  these  substances.  These 
corrections  are  shown  in  the  table 
reprinted  below. 

11.  The  table  that  appears  on  page 
39312  across  from  the  entry  "Sodium 


caseinate"  is  corrected  as  shown  in  the 
table  reprinted  below.  In  the  entry  under 
"Amount,"  across  from  the  entry 
"Sodium  caseinate  and  the  phrase 
referencing  FDA's  good  manufacturing 
practice  were  inadvertently  omitted. 
Therefore,  the  table  has  been  corrected 
to  add  the  references  to  FDA's 
conditions  of  use  for  sodium  caseinate 
and  good  manufacturing  practice  which 
are  21  CFR  182.1748  and  172.5. 


Class  of  substance 

Substance 

PurpOM 

Products 

Amount 

Binders  arxf  e 

xterxiers 

Algin 

To    extend    and    stabilize 

product 
-.-.do 

Various 

do.-.    -. 

Sufficient  for  purpose  in  accordartce  wflth  21 
CFR  172.5. 
Do. 

« 
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ClMt  of  tubstanc« 


Substance 


PurpoM 


Product* 


Amount 


Cwboxywwthyl      oeWutoae 

(ce4lul03«  gum). 
Enryme    (rennet)    trea^M^ 

calcium    reduced    dried 

atom    milk   and   catcium 

lactate. 
Enzyme    (rennet)    freated 

sodium    caseinale    and 

calcium  lactate. 
Gelatin 


Gums,  vegetable 

Methyl  cellulose 

Isolated  soy  protein 

Sodium  casetnate ... 

Tapioca  devtiln 

VW«ey  (dried) 

Wmeet  Qfuton  „..„.».»....« 

Xantfian  gum. 


..*>.. 


To  Wnd  and  extend  prod- 
uct 


..do.. 


..do.. 


..do.. 


To  extend  and  to  ttatjnize 
product  (also  earner). 

To  t)ind  and  extend  prod- 
uct 

do 


.....do.-.. 
_.^. 

_..do-.. 


..do.. 

.(to- 

..do.. 
..do.. 
..do. 
..do.. 
..do.. 

..do., 
-do.. 
..do.. 


To  nwHntsini  UnifonTi  vw* 
cosfty,  suspension  of 
porticuMrt9  (Tistter,  omur- 
sion  stsbiHty^  freo20~th8w 


Vflrious,  flxc6pt  ijncool(6<f 
products  or  sauss^^  or 
othor  products  with  s 
moisturo  hmrtstion  sstsD- 
Ished  tiy  Subpart  P  ol 
this  Pwl 


Da 

Sufficiertt  for  purpose  in  accordance  with  21 
CFR  172.5.  (C^akaum  lactate  required  at  rate 
of  10  percent  of  binder.) 

Sufficient  for  purpose  in  accordance  witti  21 

CFR  172.5.  (Calcium  lactate  required  at  rate 

of  25  percent  of  tnnder.) 
3  percent  in  cooked  product.  2  percent  In  raw 

product 
Sufficient  for  purpose  in  accordance  with  21 

CFR  172.5. 
0.15  percent 

Stifticient  for  purpose  in  accordance  with  21 

CFR  172.5. 
3  percent  in  cooked  product  2  percent  in  raw 

product  and  in  accordance  with  21   CFR 

172  5  and  182.1748. 
Sufficient  for  purpose  In  accordar)ce  with  21 

CFR  172.5.  and  184.1277. 
Sufficient  for  purpose  in  accordance  with  21 

CFR  172.5. 
3  percent  in  cooked  product  2  percerit  in  raw 

product   and  In  acccUance  with  21    CFR 

184.1322. 
Sufficient  for  purpose  in  accordance  with  21 

CFR  172.5. 


[FR  Doc.  8»-2744g  Filed  ll-22-e9;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdinMstration 
14  CFR  Part  71 

[Airspace  Docket  No.  S9-ANE-311 

"  "oosed  Alteration  of  Transition 
X.ea,  Biddeford,  IME 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMHWARY:  This  Notice  proposes  to 
amend  the  description  of  the  Biddeford, 
Maine  700  foot  Transition  Area  so  as  to 
provide  protected  airspace  for 
instrument  flight  rules  helicopters 
executing  a  new  Copter  TACAN  135/ 
Copter  TACAN  315  Standard  Instrument 
Approach  Procedure  [SLAP]  to  the 
Walker's  Point  Heliport,  Kennebunkport, 
Maine. 

DATES:  Comments  must  be  received  no 
later  than  January  15, 1990. 

ADDRESSES:  Send  comments  on  the  Rule 
in  triplicate  to:  Manager,  Systems 
Management  Branch.  Air  Traffic 
Division.  New  England  Region.  Docket 
No.  88-ANE-31,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Burlington,  MA  01803. 


The  Official  Docket  may  be  examined 
in  the  Office  of  Assistant  Chief  Counsel, 
New  England  Region,  Federal  Aviation 
Administration,  room  311, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 
FOR  FUflTHER  INFORMATION  CONTACT: 

Charles  M.  Taylor,  Airspace  Specialist, 
Systems  Management  Branch,  ANE-530, 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803;  Telephone:  (617) 
270-2428. 
SUPRLEMENTARY  MFORMATIOIC 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  In  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 


following  statement  is  made: 
"Comments  to  Airspace  Docket  No. 
89-ANE-31."  The  postcard  will  be 
date/time  stamped  and  returned  to 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in 
this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  and  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 
Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRMJ 
by  submitting  a  request  to  the  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  287-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  pieced  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No.» 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  section  181  of  part  71  of 
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the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  amend  the  description  of 
the  Biddeford,  ME  700  foot  transition 
area  so  as  to  provide  protected  airspace 
for  Instrument  Flight  Rules  Helicopters 
executing  a  new  Standard  Instrument 
Approach  Procedure  to  the  Walker's 
Point  Heliport,  Kennebunkport,  Maine. 
Section  181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in. 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  a 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore:  (1)  Is  not  a  major  rule  under 
Executive  Order  12291;  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Criteria  of  the  Regulatory 
Flexibility  Act. 

Lists  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  (anaary  12. 1983);  14 
CFR  11.60. 

S  71.181    lAmended] 

2.  Section  71.161  is  amended  as 
follows: 

Biddeford,  ME  [AiDended] 

Line  five,  after  the  word,  bearing,  add:  and 
within  5  miles  each  side  of  the  Kermebunk 
VORTAC  118  radial  (135  raagnelic). 
extending  from  the  8.5  mile  radius  area  and 
the  10  mile  radius  area  to  16.5  miles  southeast 
of  the  Kennebunk  VORTAC,  excluding  that 
airspace  which  coincides  with  the  Sanford 
ME  700  foot  transition  area. 


Issued  in  BurUngton,  Massachusetts,  on 
Novemh>er  14, 1989. 
lames  L  Lucas, 

Manager,  Air  Traffic  Div.  ion. 
(FR  Doc.  89-27550  Filed  ll-22-«9;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

IntRrnal  Revenue  Service 

26  CFR  Part  1 
[PS-47-W] 
RIN  1545-AN72 

Alcohol  Fuels  Credit;  Definition  of 
Mixture 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  under  section  40 
interpreting  the  term  "mixture"  as  used 
in  that  section.  The  proposed  regulations 
provide  that  a  product  derived  from 
alcohol  and  other  components  is 
considered  to  be  a  mixture  of  that 
alcohol  and  those  other  components 
even  if  the  alcohol  is  chemically 
transformed  in  producing  the  product  so 
that  the  alcohol  is  no  longer  present  as  a 
separate  chemical  in  the  final  product 
Thus,  the  proposed  regulations  provide 
that  a  product  is  considered  to  be  a 
"mixture  of  alcohol  and  gasoline  or  of 
alcohol  and  a  special  fuel"  within  the 
meaning  of  section  40(b)(1)(B)  if  such 
product  is  produced  by  blending  a 
chemical  compound  derived  from 
alcohol  with  gasoline  or  a  special  fuel, 
so  long  as  there  is  no  significant  loss  of 
energy  content  of  the  alcohol.  For 
example,  a  blend  of  gasoline  and  ethyl 
tertiary  butyl  ether  (ETBE),  a  compound 
derived  in  part  from  ethanol,  is 
considered  for  purposes  of  section 
40(b)(1)(B)  to  be  a  mixture  of  gasoline 
and  the  ethanol  used  to  produce  the 
ETBE,  even  though  the  ethanol  is 
chemically  transformed  in  the 
production  of  ETBE  and  is  not  present  in 
the  fmal  mixture. 
DATES:  Written  comments  and/or 
requests  to  appear  (with  an  outline  of 
the  oral  comments  to  be  presented)  at  a 
public  hearing  scheduled  for  Thursday, 
January  4, 1990,  at  10:00  a.m.,  must  be 
delivered  by  December  26. 1989.  These 
regulations  are  proposed  to  be  effective 
for  sales  or  uses  after  September  30. 
1980,  in  tax  years  ending  after 
September  30, 1980. 

ADDRESS:  Send  comments  and  requests 
to  appear  at  the  public  hearing  to: 


Internal  Revenue  Service,  P.O.  Box  7604. 
Ben  Franklin  Station,  Attn; 
CC:CORP;T:R  (PS-47-89).  Room  4429. 
Washington,  DC  20044.  The  public 
hearing  will  be  held  in  the  I.R.S. 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Building. 
1111  Constitution  Ave.,  f^JW., 
Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Boland.  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  202-566-4077  (not  a  toll-free 
call).  For  further  information  concerning 
the  hearing,  contact  Angela  Wilbum. 
Regulations  Unit  202-566-3935  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Internal  Revenue  Service  has 
been  asked  by  taxpayers  and  other 
interested  parties  to  rule  as  to  whether 
alcohol  used  in  the  production  of  ethyl 
tertiary  butyl  ether  (ETBE)  is  eligible  for 
the  alcohol  mixture  credit  determined 
under  section  40.  Because  no  regulations 
have  been  issued  under  section  40,  and 
because  the  answer  to  this  question  is 
not  clear  under  the  statutory  language  of 
section  40.  the  Treasury  Department  has 
determined  that  this  matter  should  be 
resolved  by  reference  to  policy 
considerations.  After  weighing  the 
relevant  policy  considerations,  the 
Treasury  Department  is  proposing  that 
section  40  should  be  interpreted  so  as  to 
allow  the  alcohol  mixtiire  credit  for 
alcohol  used  in  the  production  of  ETBE. 

Background 

Section  40(a)  provides  for  en  alcohol 
fuels  credit  equal  to  the  sum  of  the 
alcohol  mixture  credit  and  the  alcohol 
credit  Section  40(b)(1)  provides  that  the 
alcohol  mixture  credit  is  60  cents  for 
each  gallon  of  alcohol  used  by  the 
taxpayer  in  the  production  of  a  qualified 
mixture  during  the  taxable  year.  The 
term  "qualified  mixture"  means  a 
mixture  of  alcohol  and  gasoline  or  of 
alcohol  and  a  special  fuel  which  either 
(i)  is  sold  by  the  taxpayer  producing 
such  mixture  to  any  person  for  use  as  a 
fuel,  or  (ii)  is  used  as  a  fuel  by  the 
taxpayer  producing  the  mixture.  For 
purposes  of  section  40  the  term 
"alcohol"  does  not  include  alcohol 
produced  from  petroleum,  natural  gas,  or 
coal. 

ETBE  is  a  chemical  compound 
produced  in  a  reaction  between  ethanol 
(an  alcohol  that  is  not  produced  from 
petroleum,  natural  gas,  or  coal),  and 
isobutylene  (a  by-product  of  petroleimi 
refining).  ETBE  is  then  blended  with 
gasoline  as  an  octane  enhancer.  There  is 
no  significant  loss  in  the  energy  content 
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of  ethanol  when  it  is  used  to  produce 
ETBE. 

Eligibility  of  Ethanol  Used  To  Produce 
ETBE  for  Credit 

Whether  ethanol  used  in  the 
production  of  ETBE  is  eligible  for  the 
alcohol  mixture  credit  depends  in  part 
on  how  the  term  "mixture"  used  in 
section  40(b)(1)(B)  is  interpreted.  If  this 
term  were  interpreted  in  the  narrow 
technical  sense  in  which  it  is  used  in 
chemistry  or  in  the  tariff  laws,  then 
ethanol  used  in  producing  ETBE  would 
not  be  eligible  for  the  credit.  In 
chemistry,  and  in  the  tariff  laws,  a 
mixture  is  a  substance  consisting  of  two 
or  more  ingredients  that  is  distinguished 
from  a  compound  in  that  the  ingredients 
are  not  in  Bxed  proportions,  do  not  lose 
their  physical  characteristics,  and  can 
be  separated  by  physical  means.  See 
Webster's  New  World  Dictionary  of  the 
English  Language  912  (2d  college  ed. 
1972):  Tariff  Schedules  of  the  United 
States.  Schedule  4,  Headnote  3(a).  Under 
this  narrow  definition,  no  mixture  of 
alcohol  is  produced,  either  when  ETBE 
is  created  or  when  it  is  blended  with 
gasoline. 

In  nontechnical  use,  however,  the 
term  mixture  may  have  a  broader 
meaning,  and  overlaps  with  the  term 
compound.  See  "American  Heritage 
Dictionary  of  the  English  Language"  842 
(New  college  ed.  1976).  Under  such  a 
nontechnical  interpretation.  ETBE  could 
be  considered  to  be  a  mixture  of 
isobutylene  and  ethanol,  and  thus 
gasoline  into  which  ETBE  has  been 
blended  could  be  considered  to  be  a 
mixture  of  gasoline,  isobutylene  and 
ethanol.  Therefore,  under  such  an 
interpretation,  ethanol  used  to  produce 
ETBE  may  qualify  for  the  credit 
determined  under  section  40,  even 
though  it  is  chemically  transformed  in 
the  reaction  in  which  ETBE  is  produced. 

Because  the  term  mixture  as  used  in 
section  40  is  reasonably  susceptible  to 
either  of  two  different  interpretations, 
the  Treasury  Department  believes  that 
this  issue  must  be  resolved  by  reference 
to  the  policy  objectives  that  section  40 
was  intended  to  achieve,  and  to  broader 
considerations  of  public  policy.  The 
legislative  history  of  the  Crude  Oil 
Windfall  Profit  Tax  Act  of  1980.  which 
enacted  the  section  40  credit,  indicates 
that  the  purpose  of  the  credit  is  to 
encourage  the  development  of  energy 
sources  other  than  petroleum  products 
for  use  in  motor  fuels  by  providing  a  tax 
benefit  for  alcohol  (other  than  alcohol 
produced  from  petroleum,  natural  gas  or 
coal)  used  in  motor  fuel.  See  S.  Rep.  No. 
394,  96th  Cong.,  2d  Sess.  91, 1980-3  C.B. 
209:  H.R.  Rep.  No.  817,  96th  Cong..  2d 
Sess.  142-43, 1980-3  C.B.  302-03.  To  the 


extent  that  ETBE  or  any  other  chemical 
compound  is  derived  from  ethanol,  and 
there  is  no  significant  loss  of  energy 
content  of  the  alcohol  in  producing  such 
compound,  this  purpose  is  accomplished 
by  the  use  of  such  compound  in  motor 
fuel,  despite  the  fact  that  ethanol  loses 
its  chemical  identity  when  used  to 
produce  the  compound;  from  a  policy 
standpoint,  this  chemical  change  has  no 
significance.  Therefore,  consideration  of 
the  pohcy  objectives  of  section  40  leads 
to  the  conclusion  that  ethanol  used  to 
produce  ETBE  should  qualify  for  the 
section  40  credit. 

In  addition,  this  interpretation  of  the 
term  mixture,  which  would  extend  the 
section  40  credit  to  ETBE.  is  consistent 
with  Administration  policy.  Several 
government  agencies  have  written  the 
Treasury  Department  to  point  out  the 
benefits  of  ETBE  use.  Allowing  the 
section  40  credit  for  ETBE  will  have  the 
following  benefits.  First,  allowing  the 
credit  will  increase  the  substitution  of 
ETBE  for  other  octane  enhancers  that 
cause  more  pollution.  Second,  it  makes 
ETBE  a  more  viable  means  of  increasing 
the  oxygen  content  of  gasoline,  which 
should  help  smooth  the  transition  to 
oxygenated  fuels  in  those  areas  that  are 
not  in  compliance  with  carbon 
monoxide  standards.  Third,  it 
encourages  the  substitution  of  ETBE- 
gasohne  blends  for  ethanol-gasoline 
blends  (gasohol).  ETBE  does  not  absorb 
water,  which  means  it  is  easier  to 
transport  than  gasohol,  and  it  can  be 
blended  into  the  gasoline  with  less 
pollution  than  the  "splash  blending"  of 
gasohol.  Fourth,  it  may  increase  the 
demand  for  domestic  ethanol  because 
ETBE  is  easier  to  use  than  ethanol, 
which  would  expand  this  alternative 
market  for  America's  farmers.  Fifth. 
ETBE  is  a  fuel,  not  just  an  octane 
enhancer,  and  it  will  displace  some 
gasoline  consumption.  Substituting  a 
renewable  and  domestically-produced 
fuel  for  imported  petroleum  will  enhance 
national  energy  security  and  will 
improve  the  trade  balance. 

The  Treasury  Department  has 
carefully  weighed  policy  arguments 
against  interpreting  section  40  to  allow  a 
credit  for  ethanol  used  to  produce  ETBE. 
In  particular  the  Treasury  Department 
understands  the  possibility  that  such  an 
interpretation  will  provide  an  advantage 
for  ethanol  used  to  make  ETBE  that  is 
not  available  for  methanol  used  to  make 
methyl  tertiary  butyl  ether  (MTBE).  a 
competing  octane  enhancer  with 
properties  similar  to  ETBE.  This 
competitive  advantage  for  ethanol 
relative  to  methanol,  however,  is  a 
logical  consequence  of  the  decision 
made  by  Congress  in  1980  to  favor 


alcohols  derived  from  renewable 
sources  (such  as  ethanol)  over  alcohols 
derived  from  nonrenewable  sources 
(such  as  methanol). 

Explanation  of  Provisions 

The  proposed  regulations  provide  that 
a  product  is  considered  to  be  a  "mixture 
of  alcohol  and  gasoline  or  of  alcohol  and 
a  special  fuel"  within  the  meaning  of 
section  40(b)(1)(B)  if  such  product  is  a 
chemical  compound  derived  from 
alcohol  and  gasoline  or  from  alcohol 
and  a  special  fuel,  or  if  such  product  is 
produced  by  blending  a  chemical 
compound  derived  from  alcohol  with 
gasoline  or  a  special  fuel,  provided  that 
there  is  no  significant  loss  in  energy 
content  of  the  alcohol.  Therefore,  under 
the  proposed  regulations,  ETBE  is 
considered  to  be  a  mixture  of  ethanol 
and  isobutylene,  and  a  mixture  of  ETBE 
and  gasoline  is  considered  to  be  a 
mixture  of  gasoline,  ethanol,  and 
isobutylene.  Consequently  a  taxpayer 
that  uses  ethanol  to  produce  ETBE, 
blends  the  ETBE  with  gasoline,  and  then 
either  uses  the  resulting  mixture  as  a 
fuel,  or  sells  the  resulting  mixture  to  any 
person  for  use  as  a  fuel,  has  produced  a 
qualified  mixture  within  the  meaning  of 
section  40(b)(1)(B).  Provided  that  such 
sale  or  use  is  in  a  trade  or  business  of 
the  taxpayer,  the  taxpayer  would  be 
eligible  for  a  credit  of  60  cents  per  gallon 
of  ethanol  used. 

The  proposed  regulations  do  not 
address  the  question  of  whether  a 
taxpayer  that  produces  ETBE,  but  does 
not  blend  it  with  gasoline,  has  produced 
a  qualified  mixture.  In  Rev.  Rul.  88-64, 
1988-2  C.B.  10,  however,  the  Service 
considered  a  similar  question.  The 
taxpayer  in  this  ruling  produced  an 
octane  enhancer  by  mixing  ethanol  with 
other  ingredients.  The  taxpayer  did  not 
blend  the  octane  enhancer  with 
gasoline,  but  instead  sold  it  to  another 
person  for  blending  with  gasoline.  The 
Service  ruled  that  the  octane  enhancer 
was  not  itself  a  qualified  mixture 
because  it  was  not  sold  for  use  as  a 
stand-alone  fuel,  but  rather  for  use  as  an 
octane  enhancer.  Therefore  the  taxpayer 
was  not  eligible  for  the  alcohol  mixtures 
credit.  Rather,  the  person  purchasing  the 
octane  enhancer  for  blending  with 
gasoline  was  the  producer  of  a  qualified 
mixture  and  was  eligible  for  the  credit 
with  respect  to  the  ethanol  component 
of  the  octane  enhancer.  Under  the 
reasoning  of  this  ruling,  a  taxpayer  that 
produces  ETBE,  but  does  not  blend  it 
with  gasoline,  would  not  be  eligible  for 
the  credit.  However,  a  person 
purchasing  ETBE  and  blending  it  with 
gasoline  would  be  eligible  for  the  credit. 
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Special  Analyses 

It  has  been  determined  that  these 
pro[>osed  rules  are  not  ma)or  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
Chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  Chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the 
regulations  proposed  in  this  document 
will  be  submittd  to  the  Adminisfrator  of 
the  Small  Business  Adminisfration  for 
conunent  on  their  impact  on  small 
business. 

Comments  and  Reqiiests  To  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  wiH  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Because  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible  after  the  end  of  1989,  a 
public  hearing  will  be  held  at  10:00  a.m. 
on  January  4, 1990,  in  the  I.R.S. 
Auditorium,  Seventh  Floor.  7400 
Corridor,  Internal  Revenue  Building. 
1111  Constitution  Avenue  NW.. 
Washington,  DC 

Drafting  lofonnatioa 

The  principal  author  of  these 
proposed  regulations  is  P'rank  Boland, 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  b  28  CFR  lJO-1  through 
1.58-8 

Income  taxes.  Tax  liability.  Tax  rates. 
Credits. 

Proposed  Amendments  to  the 
Regulation* 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX 

Paragraph  1.  The  authority  for  Part  1 


continues  to  read  in  part: 
AtrtiMtity:  26  U.S.C  7806  *  *  * 

Par.  2.  Section  1.40-1  is  revised  to 
read  as  follows: 

S1j40-1    Questiont  and  anawers  relating 
to  the  meaning  of  the  term  "quaRfied 
mixture"  In  section  40(bX1). 

Q-1.  What  is  a  "qualified  mixture" 
within  the  meaning  of  section  40(b)(1)? 

A-1.  A  "qualified  mixture"  is  a 
mixture  of  alcohol  and  gasoline  or  of 
alcohol  and  a  special  fuel  which  (1)  is 
sold  by  the  taxpayer  producing  such 
mixture  to  any  person  for  use  as  a  fuel 
or  (2)  is  used  as  a  fuel  by  the  taxpayer 
producing  such  mixture. 

Q-2.  Must  alcohol  be  present  in  a 
product  in  order  for  that  product  to  be 
considered  a  mixture  of  alcohol  and 
either  gasoline  or  a  special  fuel? 

A-2.  No.  A  product  is  considered  to  be 
a  mixture  of  alcohol  and  gasoUne  or  of 
alcohol  and  a  special  fuel  if  the  product 
is  derived  from  alcohol  and  either 
gasoline  or  a  special  fuel  even  if  the 
alcohol  is  chemically  transformed  in 
producing  the  product  so  that  the 
alcohol  is  no  longer  present  as  a 
separate  chemical  in  the  final  product, 
provided  that  there  is  no  significant  loss 
in  the  energy  content  of  the  alcohol 
Thus,  a  product  may  be  considered  to  be 
a  "mixture  of  alcohol  and  gasoline  or  of 
alcohol  and  a  special  fuel"  within  the 
meaning  of  section  40(b)(1)(B)  if  such 
product  is  produced  in  a  chemical 
reaction  between  alcohol  and  either 
gasoline  or  a  special  fuel.  Similarly  a 
product  may  be  considered  to  be  a 
"mixture  of  alcohol  and  gasoline  or  of 
alcohol  and  a  special  fuel"  if  such 
product  is  produced  by  blending  a 
chemical  compound  derived  from 
alcohol  with  either  gasoline  or  a  special 
fuel 

Thus,  for  example,  a  blend  of  gasoline 
and  ethyl  tertiary  butyl  ether  (ETBE).  a 
compound  derived  from  ethanol  (a 
qualified  alcohol),  in  a  chemical  reaction 
in  which  there  is  no  significant  loss  in 
the  energy  content  of  the  ethanol  is 
considered  for  purposes  of  section 
49(b)(1)(B)  to  be  a  mixture  of  gasoline 
and  the  ethanol  used  to  produce  the 
ETBE,  even  though  the  ethanol  is 
chemically  transformed  in  the 
production  of  ETBE  and  is  not  present  in 
the  final  product. 
Ftad  T.  Goldbetg,  |r.. 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  89-27515  Piled  11-20-89;  1:51  pm) 
aiUJNO  COOC  tt30-«1-M 


DEPART  MP  ^rr  OF  VETERANS 
AFFAIRS 

DEPARTMENT  OF  DEFENSE 

38CFRPvt21 

RIN  2900- Ar>8' 

Veterans  r  ok  ?!t>on;  the  Veterans' 
DfitflU  »  grams  Improvement 

Act  of  1988  and  VEAP 

agency:  Department  of  Veterans  Affairs 
and  Department  of  Defense. 
ACTION:  Proposed  Regulations. 

SUMMAMy:  The  Veterans'  Benefits  and 
Programs  Improvement  Act  of  1988 
contains  several  provisions  which  affect 
the  Post-Vietnam  Era  Veterans' 
Educational  Assistance  Program 
(VEAP).  These  include  permitting 
cooperative  training  in  this  program, 
permitting  refiesher,  remedial  and 
deficiency  training  in  this  program, 
providing  tutorial  assistance  to  veterans 
in  this  program.  Uberalizing  the 
standards  for  determining  extensions  to 
a  veteran's  basic  period  of  eligibility, 
and  reducing  benefits  to  veterans  who 
are  incarcerated  by  reason  of  a  felony 
conviction.  Some  of  these  changes  are 
liberalizing.  Some  are  more  restrictive. 
This  proposal  will  acquaint  the  public 
with  the  way  in  which  the  Department 
of  Veterans  Affairs  will  administer  the 
new  provisions  of  law. 
DATES:  Comments  must  be  received  on 
or  before  December  28, 1989.  Comments 
will  be  available  for  public  inspection 
until  January  3, 1990.  It  is  proposed  that 
the  amendments  to  S  21.5021  (r)  and  (s) 
and  S  21.5230  (a)  and  (b)  become 
effective  30  days  after  the  date  of 
publication  of  the  final  rules.  It  is 
proposed  that  the  effective  dates  of  the 
remainder  of  these  changes  coincide 
with  the  effective  dates  of  the  sections 
of  the  law  upon  which  they  are  based. 
Consequentiy,  it  is  proposed  to  make  the 
amendments  to  SS  21.5021  (t),  (u)  and 
(v),  21.5042,  21.5072(a),  21.5130.  21.5131 
and  21.5296  and  the  proposed  new 
regulations  S$  21.5072  (f)  and  (g),  21.5139 
and  21.5141  retroactively  effective  on 
November  18, 1988.  It  is  proposed  to 
make  S  21.5230(c)  effective  on  August 
15. 1989,  and  to  make  all  other  changes 
retroactively  effective  on  January  1. 
1989. 

ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.  Washington,  DC 
20420.  All  written  conunents  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  roon) 
132  of  the  above  address,  between  the 
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hours  of  8  a.m.  to  4:30  p.m.,  Monday 

through  Friday  (except  holidays)  until 

January  3. 1990. 

FOR  FURTHEfl  INFORMATION  CONTACT: 

William  G.  Susling,  Acting  Assistant 

Director  for  Education  Policy  and 

Program  Administration,  Vocational 

Rehabilitation  and  Education  Service, 

Veterans  Benefits  Administration.  (202) 

233-2092. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Veterans  Affairs  and  the 
Department  of  Defense  are  proposing  to 
amend  various  regulations  and  to  add 
other  reguJations  in  order  to  implement 
several  provisions  of  Public  Law  100- 
669,  the  Veterans'  Benefits  and  Programs 
Improvements  Act  of  1988,  which  affect 
VEAP.  These  provisions  provide  for 
cooperative  training  in  VEAP;  permit 
refresher  and  remedial  training  in  that 
program;  allow  for  the  payment  of 
tutorial  assistance  to  veterans  enrolled 
under  VEAP;  provide  that  the  disabhng 
effects  of  chronic  alcohohsm  will  not  be 
considered  to  be  the  result  of  willful 
misconduct  when  the  Department  of 
Veterans  Affairs  determines  whether  or 
not  veteran  training  in  VEAP  is  entitled 
to  an  extension  of  the  period  of 
eligibility  due  to  a  disability;  and 
provide  for  a  reduction  or  termination  of 
VEAP  benefits  when  a  veteran  is 
incarcerated  due  to  conviction  of  a 
felony.  The  changes  in  law  concerning 
willful  misconduct  as  to  disabling 
effects  of  chronic  alcoholism  do  not 
apply  to  the  compensation  and  pension 
programs. 

The  Department  of  Veterans  Affairs 
and  the  Department  of  Defense  find  that 
good  cause  exists  for  making  the  final 
amendments  to  §§  21.5021  (tj,  (u)  and 
(v),  21.5042,  21.5072(a).  21.5130.  21.5131 
and  21.5296  and  the  final  new 
regulations  §§  21.5072  (f)  and  (g), 
21.5139,  and  21.5141,  like  the  sections  of 
Public  Law  100-689  they  implement, 
retroactively  effective  on  November  18, 

1988.  The  Department  of  Veterans 
Affairs  and  the  Department  of  Defense 
find  that  good  cause  exists  for  making 
i  21.52 vHO';c),  like  the  section  of  law  it 
implements,  effective  on  August  15, 

1989.  The  Department  of  Veterans 
Affairs  and  the  Department  of  Defense 
find  that  good  cause  exists  for  making 
the  remainder  of  the  regulations  (other 
than  §  21.5021  (r)  and  fs)  and  §  21  5230 
(a)  and  (b))  retroactively  effective  on 
January  1, 1989.  To  achieve  the 
maximum  benefit  of  the  legislation  for 
the  affected  individuals,  it  is  necessary 
to  implement  these  provisions  of  law  as 
soon  as  possible.  A  delayed  effective 
date  would  be  contrary  to  statutory 
design;  would  complicate  administration 
of  these  provisions  of  law:  and  might 


result  in  denial  or  improper  payment  of 
a  benefit  to  a  veteran  or  servicemember. 
Moreover,  the  above  sections  simply 
interpret  and  implement  statutory 
provisions. 

The  Department  of  Veterans  Affairs 
and  the  Department  of  Defense  have 
determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291. 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  certify  that 
these  amended  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
fRFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  the  tunended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program  affected 
by  this  regulation  is  64.120. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  August  10, 1989. 
Edward  J.  Derwinski. 
Secretary  of  Veterans  Affairs. 

Approved:  29  September  1989. 
Donald  W.  lones. 

Lieutenant  General,  USA  Deputy  Assistant 
Secretary  of  Defense  (Military  Manpower  Br 
Personnel  Policy} 

38  CFR  part  21,  Vocational 
Rehabilitation  and  Education,  is 
proposed  to  be  amended  as  follows: 

PART  21— {AMENDED] 

1.  In  §  21.5021,  paragraphs  (r)  through 
(v)  are  added  to  read  as  follows: 


$21.5021    Definitions. 

***** 

(r)  "Educational objective" — ^An 
educational  objective  is  one  that  leads 
to  the  awarding  of  a  diploma,  degree  or 
certificate  which  is  generally  recognized 
as  reflecting  educational  attainment. 

(Authority:  38  U.S.C  1602(2),  1652(b)). 

(s)  "Professional  or  vocational 
objective" — A  professional  or 
vocational  objective  is  one  that  leads  to 
an  occupation.  It  may  include 
educational  objectives  essential  to 
prepare  for  the  chosen  occupation. 
When  a  program  of  education  consists 
of  a  series  of  courses  not  leading  to  an 
educational  objective,  these  courses 
must  be  generally  accepted  as  necessary 
for  attainment  of  a  designated 
professional  or  vocational  objective. 

(Authority:  38  U.S.C.  1602(21) 
[()"deficiency  course  " — The  term 
"deficiency  course"  means  any 
secondary  level  course  or  subject  not 
previously  completed  satisfactorily 
which  is  specifically  required  for  pursuit 
of  a  post-secondary  program  of 
education. 

(Authority:  38  U.S.C.  1641;  Pub.  L  100-689) 

(u)  "Referesher  course"— The  term 
"refresher  course"  means- 

(1)  Either  a  course  at  the  elementary 
or  secondary  level  to  review  or  update 
material  previously  covered  in  a  course 
that  has  been  satisfactorily  completed, 
or 

(2)  A  course  which  permits  an 
individual  to  update  knowledge  and 
skills  or  be  instructed  in  the  techological 
advances  which  have  occiured  in  the 
individual's  field  of  employment  and 
which  is  necessary  to  enable  the 
individual  to  pursue  an  approved 
program  of  education. 

(Authonty:  38  U  S  C.  1641(a):  Pub.  L  100- 
689] 

(v)  Disabling  effects  of  chronic 
alcoholism. 

(1)  The  term  "disabling  effects  of 
chronic  alcoholism"  means  alcohol- 
induced  physical  or  mental  disorders  or 
both,  such  as  habitual  intoxication, 
withdrawal,  delirium,  amnesia, 
dementia,  and  other  like  manifestations 
of  chronic  alcoholism  which,  in  the 
particular  case, — 

(i)  Have  been  medically  diagnosed  as 
manifestations  of  alcohol  dependency  or 
chronic  alcohol  abuse,  and 

(ii)  Are  determined  to  have  prevented 
commencement  or  completion  of  the 
affected  individual's  chosen  program  of 
education. 

(2)  A  diagnosis  of  alcoholism,  chronic 
alcoholism,  alcohol-dependency,  chronic 
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alcohol  abuse,  etc.,  in  and  of  itself,  does 
not  satisfy  the  definition  of  this  term. 

(3)  Injury  sustained  by  a  veteran  as  a 
proximate  and  immediate  result  of 
activity  undertaken  by  the  veteran  while 
physically  or  mentally  imqualified  to  do 
so  due  to  alcoholic  intoxication  is  not 
considered  a  disabling  effect  of  chronic 
alcoholism. 

(Authority:  38  U.S.C.  105. 1632, 1662;  Pub.  L 
10O-689)       I 

2.  In  5  21.5042,  paragraphs  (c)  (1)  and 

(2)  are  redesignated  as  paragraphs  (c) 

(3)  and  (4)  respectively;  paragraph  (a)(2) 
is  revised  and  paragraphs  (c)  (1)  and  (2) 
and  (d)(4)  are  added  so  that  revised  and 
added  text  reads  as  follows: 

§21.5042    Extended  partod  of  •llgMllty. 

(a)  *  *  * 

(2)  The  veteran  was  prevented  from 
initiating  or  completing  the  chosen 
program  of  education  within  the 
otherwise  applicable  delimiting  period 
because  of  a  physical  or  mental 
disability  that  ddd  not  result  from  the 
willful  misconduct  of  the  veteran.  VA 
will  not  consider  the  disabling  effects  of 
chronic  alcoholism  to  be  the  result  of 
willful  misconduct.  See  S  21.5021(v). 

(Authority:  38  U.S.C.  105, 1632, 1662;  Pub.  L 
99-^76,  Pub.  L  100-688] 

•  •  •  •  • 

(c)  Qualifying  period  of  disability. 

(1)  A  veteran's  extended  period  of 
eligibility  shall  be  based  on  the  period  of 
time  that  the  veteran  himself  or  herself 
was  prevented  by  reason  of  physical  or 
mental  disability,  not  the  result  of  the 
veteran's  willful  misconduct  from 
initiating  or  completing  his  or  her 
chosen  program  of  education. 

(2)  VA  will  not  consider  the  disabling 
effects  of  chronic  alcoholism  to  be  the 
result  of  willful  misconduct  provided  the 
last  date  of  the  time  limit  for  filing  a 
claim  for  the  extension  determined 
under  S  21.5030(c)(3)  of  this  part  occurs 
after  November  17, 1988. 

(Authority:  38  U.S.C.  105:  Pub.  L  100-689) 


(d)  Commencing  date.  •  •  • 

(4)  For  a  veteran  whose  entitlement  to 
an  extended  period  of  eligibility  is 
dependent  upon  the  disabling  effects  of 
chronic  alcoholism,  may  not  begin 
before  November  18, 1988. 

(Authority:  38  U.S.C.  105, 1632;  Pub.  L  99- 
576,  Pub.  L  100-689) 

3.  In  S  21.5072,  paragraph  (a)  heading 
and  paragraph  (a)(1)  are  revised  and 
paragraphs  (e),  (f),  and  (g)  are  added  to 
read  as  follows: 


821.5072    Entitlement  ctwrge. 

(a)  General.  (1)  Except  as  provided  in 

paragraphs  (b)  through  (g)  of  this 
section,  VA  will  make  a  charge  against 
the  period  of  entitlement  as  follows: 

•        *        *        •        • 

(e)  Cooperative  training.  VA  will 
make  a  charge  against  entitlement  of  80 
percent  of  a  month  for  each  month  for 
which  a  veteran  is  paid  educational 
assistance  allowance  at  the  cooperative 
fraining  rate  as  provided  in  S  21.5138(a). 
If  the  veteran  is  paid  for  a  partial  month 
of  training,  the  entitlement  charge  will 
be  prorated. 

(Authority:  38  U.S.C.  1631(d);  Pub.  L 100- 
689] 

(f)  Training  while  the  veteran  is 
incarcerated.  If  the  veteran  must  be  paid 
educational  assistance  allowance  at  a 
reduced  rate  because  he  or  she  is 
incarcerated  as  provided  in  S  21.5139  of 
this  part,  VA  will  make  a  charge  against 
entitlement  of  one  month  for  each 
amount  of  educational  assistance 
allowance  paid  to  the  veteran  which  is 
the  equivalent  of  one  month's  benefits 
as  provided  in  S  21.5138  of  this  part  for 
the  appropriate  type  of  training  pursued. 

(Authority:  38  U.S.C  1631(e):  Pub.  L 100- 
689] 

(g)  Tutorial  assistance.  If  an 
individual  is  paid  tutorial  assistance  as 
provided  in  S  21.5141  of  this  part  the 
following  provisions  will  apply. 

(1)  There  will  be  no  charge  to 
entitlement  for  the  first  $600  of  tutorial 
assistance  paid  to  an  individual 

(2)  VA  will  make  a  charge  against  the 
period  of  entitlement  for  each  amount  of 
tutorial  assistance  paid  to  the  individual 
in  excess  of  $600  that  is  equal  to  the 
amount  of  monthly  educational 
assistance  the  individual  is  otherwise 
eligible  to  receive  for  full-time  pursuit  of 
a  residence  course  as  provided  in 

S  21.5138(c)  of  this  part.  When  the 
amount  of  tutorial  assistance  paid  to  the 
individual  in  excess  of  $600  is  less  than 
the  amount  of  monthly  educational 
assistance  the  individual  is  otherwise 
eligible  to  receive,  the  entitlement 
charge  will  be  prorated. 

(Authority:  38  U.S.C.  1634:  Pub.  L  100-689] 

4.  In  9  21.5130,  paragraphs  (a)  and  (d) 
are  revised  to  read  as  follows: 

S  2 1 .5 1 30    Payments-educational 
aaslatance  allowance. 


(a)  S  21.4131  (except  paragraph  (e)) — 
Commencing  dates. 

(Authority:  38  U.S.C.  1641) 


(d)  S  21.4135  (except  paragraphs  (b), 
(c),  (d),  (o),  and  (v))--Discontinuance 
dates. 

(Authority:  38  U.S.C.  1641) 

*  •        •        *        * 

5.  Section  21.5131  is  revised  to  read  as 
follows: 

(21.5131    Educational  assistanc* 
allowance. 

VA  will  pay  educational  assistance 
allowance  at  the  rate  specified  in 
S9  21.5136  and  21.5138  of  this  part  while 
the  individual  is  pursuing  either  an 
approved  program  of  education  or  a 
refresher  or  deficiency  course  or  other 
preparatory  or  special  education  or 
training  which  is  necessary  to  enable 
the  individual  to  pursue  an  approved 
program  of  education.  VA  will  make  no 
payment  for  pursuit  of  any  course  which 
either  is  not  part  of  the  veteran's 
program  of  education,  or  is  not  a 
refresher,  deficiency  or  other 
preparatory  or  special  education  or 
training  course  which  is  necessary  to 
enable  the  individual  to  pursue  an 
approved  program  of  education.  VA 
may  withhold  final  payment  imtil  it 
receives  proof  of  the  individual's 
continued  eim)llment  and  adjusts  the 
individual's  account 

(Authority:  38  U.S.C  1641;  Pub.  L  94-402, 
90-576, 100-689] 

6.  In  S  21.5132,  paragraph  (a)  is 
revised  to  read  as  follows: 

921J132   Crtterla  used  In  delennMng 
benefit  payments. 

(a)  Training  time.  The  amount  of 
benefit  payment  to  an  individual  in  all 
types  of  training  except  cooperative 
training,  correspondence  training,  and 
apprenticeship  and  other  on-job  training 
depends  on  whether  VA  determines  that 
the  individual  is  a  full-time  student 
three-quarter-time  student  half-time 
student  or  one-quarter-time  student 

(Authority:  38  U.S.C.  1641. 1788;  Pub.  L  9»- 
576,  Pub.  L  100-689] 

7.  In  S  21.5138  paragraph  (a)(4)  is 
added  to  read  as  follows: 

S21.S138    Computation  of  benefit 
payments  and  monthly  rates. 

•  *        •        •        • 

(a)  •  *  * 

(4)  For  cooperative  fraining  the  VA 
will  compute  the  entitlement  factor  as 
follows: 

(i)  Enter  the  number  of  full  months  in  the 
appHcable  benefit  period.  (1) 

(II)  Enter  the  number  of  full  days  in  excess 
of  the  number  of  full  months,  (a) 

(iii)  Divide  line  a  by  30.  Enter  the  quotient 
(2) 
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(W)  Total  iinet  1  snd  r  (3) 
[v]  MbiUply  line  3 1^  80.  Enter  the  result 
(4) 
(This  IS  the  entitlement  factor]. 

(Authority  38  U  S.C.  1631;  Pub.  L  100-689) 

8.  Sections  21 5139  and  21.5141  are 
added  to  read  as  follows: 

§  21.5139    Computation  of  benefit 
payments  for  incarcerated  individual*. 

Notwithstanding  the  provisions  of 
§  21.5138,  some  incarcerated  individuals 
may  have  their  educational  assistance 
allowance  terminated  or  reduced.  The 
provisions  of  this  section  shall  not  apply 
in  the  case  of  any  individual  who  is 
pursuing  a  program  of  education  while 
residing  in  a  halfway  house  or 
participating  in  a  work-release  program 
in  connection  with  that  individual's 
conviction  of  a  felony. 

(a)  No  educational  assistance 
allowance  payable  to  some  incarcerated 
individuals. 

VA  will  pay  no  educational  assistance 
to  an  individual  who— 

(1)  Is  incarcerated  in  a  Fedesal,  State 
or  local  penal  institution  for  conviction 
of  a  felony,  and 

(2)  Is  enrolled  in  a  course  where  his  or 
her  tuition  and  fees  are  iseing  paid  by  a 
Federal  program  (other  than  one 
administered  by  VA)  or  a  State  or  local 
program,  and 

(3)  Has  incurred  no  expenses  for 
supplies,  books  or  equipment. 

(Authority.  38  U  S.C.  Ifl31(e)) 

(b)  Reduced  educational  assistance 
allowance  for  some  incarcerated 
individuals. 

[1]  VA  will  pay  a  reduced  educational 
assistance  allowance  to  a  veteran 
who — 

(i)  Is  incarcerated  in  a  Federal.  State 
or  local  penal  institution  of  conviction  of 
a  felony,  and 

(ii)  Is  enrolled  in  a  course — 

(A)  For  which  the  individual  pays 
some  (but  not  all)  of  the  charges  for 
tuition  and  fees,  or 

(B)  For  which  a  Federal  program 
(other  than  one  administered  by  VA)  or 
a  State  or  local  program  pays  all  the 
charges  for  tuition  and  fees,  but  which 
requires  the  individual  to  pay  for  books, 
supplies  and  equipment. 

(2)  The  monthly  rate  of  educational 
assistance  allowance  payable  to  such  an 
individual  shall  be  the  lesser  of  the 
following: 

(ij  The  monthly  rate  determined  by 
adding  the  t\jition  and  fees  that  the 
veteran  must  pay  and  the  charge  to  the 
veteran  for  the  cost  of  necessary 
supplies,  books  and  eqxiipment  and 
prorating  tbe  total  on  a  monthly  basis, 
or 


(ii)  The  monthly  rate  for  the  mdividual 
as  determined  by  S  25.5138(c)  of  this 

part. 

(Authority  38  U  S.C.  1631(teJJ 

§  21.5141    Tutorial  assistance. 

(a)  Ent'itlement  to  tutonaJ  assistance. 
(1)  An  individual  who  is  otherwise 
eligible  to  receive  beneHts  under  the 
Post-Vietnam  Era  Veterans'  Educational 
Assistance  Program  may  receive 
supplemental  monetary  assistance  to 
provide  tutorial  services  if  he  or  she — 

(i)  Is  pursuing  a  post-secondary 
educational  program  on  a  half-time  or 
greater  basis  at  an  educational 
institution,  and 

(ii)  Has  a  defici^ency  in  a  subject 
which  IS  indispensable  to  the 
satisfactory  pursuit  of  an  approved 
program  of  education. 

(2)  This  supplemental  monetary 
assistance  shall  be  termed  tutorial 
assistance. 

(Authority.  38  U.S.C.  1634. 1682;  Pub.  L 
100-^89} 

(b)  Application  for  tutorial  assistance. 
The  application  for  tutorial  assistance 
shall  be  in  the  form  prescribed  by  the 
Secretary  and  shall  contain  such 
information  as  the  Secretary  may 
require. 

(Authority:  38  U.S.C.  1634.  3001;  Pub.  L 
100-689] 

(c)  Approval  of  tu tonal  assistance. 
The  Department  of  Veterans  Affairs  will 
approve  an  application  for  tutorial 
assistance  when — 

(1)  The  educational  institution  where 
the  indfvidual  is  pursuing  a  program  of 
education  certifies  that — 

(i)  Individualized  tutorial  assistance  is 
essential  to  correct  a  deficiency  in  a 
specified  subject  or  subjects  required  as 
a  part  of.  or  which  is  prerequisite  to,  or 
which  18  indispensable  to  the 
satisfactory  pursuit  of  an  approved 
program  of  education; 

(ii)  The  tutor  selected — 

(A)  Is  qualified,  and 

(B)  Is  not  the  parent,  spouse,  child, 
brother  or  sister  of  the  individual;  and 

(iti)  Tbe  charges  for  this  assistance  do 
not  exceed  the  customary  charges  for 
such  tutorial  assistance;  and 

(2)  The  assistance  ia  furnished  on  an 
individual  basis. 

(Authority.  38  U  S.C.  1634. 1692;  Pub.  L 
100-689) 

(d)  Limitations  on  tutorial  assistance 

(1)  The  Department  of  Veterans 
Affairs  will  authorize  tutorial  assistance 
in  an  amount  not  to  exceed  $100  per 
month. 

(2)  Tiitonal  assistance  provided  under 
this  section  will  not  exceed  a  maximum 
of  $1,200. 


(Authority  38  U.S.C.  t«34. 1992;  Pub.  L 
109-680) 

9.  Section  §  21.5230  is  revised  to  read 
as  follows: 

f  2U230    Programs  of  education. 

(a)  Approving  the  selected  program  of 
education.  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section, 
VA  will  approve  a  program  of  education 
under  chapter  32,  title  38,  United  States 
Code,  only  if  it — 

(1)  Meets  the  definition  of  a  program 
or  education  stated  m  §  21.5021(q)  of 
this  part, 

(2)  Has  an  objective  as  descn'bed  in 
§  21.5021(r)  or  (s)  of  this  part; 

(3)  The  courses  or  subjects  in  the 
program  are  approved  for  VA  training; 
and 

(4)  The  veteran  or  serviceperson  is  not 
already  qualified  for  the  objective  of  the 
program. 

(Authority.  38  U  S.C.  1602(2) 

(b)  Programs  which  include 
secondary  school  (raining.  VA  may 
aprove  the  enrollment  of  a  veteran  or 
serviceperson  in  a  refresher,  remedial, 
deficiency  or  other  preparatory  or 
special  educational  asf  >  tance  course 
when  the  veteran  or  eligible 
serviceperson  needs  the  course  in  order 
to  pursue  an  approved  program  of 
education. 

(Authority.  38  U  S.C.  1841(a7(2]) 

(c)  Refresher  training  for  those 
already  qualified.  The  refresher  training 
referred  to  m  paragraph  (b)  of  this 
section  includes  training  in  a  course  or 
courses  for  which  the  veteran  is  already 
qualified  provided  the  course  or  courses 
permit  the  veteran  to  update  knowledge 
and  skills  or  to  be  instructed  in  the 
technological  advances  which  have 
occurred  in  the  veteran's  field  of 
employment.  The  relevant  field  of 
employment  may  have  been  pursued 
either  before,  during  or  aftr  the  veteran's 
active  duty. 

(Authority:  38  U  S.C.  1641(a)(2):  Pub.  L  100- 

6as) 

10.  In  §  21.5250  paragraphs  (h)  through 
(n)  are  revised  and  paragraph  (o)  is 
added  to  read  as  follows: 

§21.5260    Courses. 

*        *        *        •        • 

(h)  §  21.4257 — Cooperative  courses. 

(Authority:  38  U  S  C.  1602(2);  Pub.  L  100- 
689) 

(i)  §  21.4258— Notice  of  approval. 

(Authority  38  U  SLQ 1641. 1778;  Pub.  L.  94- 
502.  Pob.  L  90-576) 

(j)  S  21  42S9 — Suspension  or 
disapproval. 
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(Authority  38  U.S.C  1641. 1779;  Pub.  L  04- 
502) 

(k)  (  21/4260— Courses  in  foreign 
countries. 

(Authority:  38  U.S.C.  1641. 1678;  Pub.  L  94- 
502) 

(1)  S  21.4281 — Apprentice  courses. 

(Authority:  38  U.S.C  1641, 1685;  Pub.  L  90- 
578) 

(m)  §  21.4262— Other  training  on-the- 
job  courses. 

(Authority:  38  U.&C.  1641. 1685:  Pub.  L  99- 
576) 

(n)  S  21.4265  (except  paragraph  (g)) — 
Practical  training  approved  as 
institutional  training. 

(Authority:  38  U.S.C  1641, 1772:  Pub.  L  94- 
502) 

(o)  S  21.4266— Courses  offered  at 
subsidiary  branches  or  extensions. 

(Authority:  38  U.S.C.  1641, 1772, 1789(c); 
Pub.  L  94-502) 

11.  In  §  21.5270  paragraph  (a)  is 
revised  to  read  as  follows; 

§  21 .5270    Assessment  and  pursuit  of 
course. 

•  •        *        *        * 

(a)  Section  21.4270  (except  those 
portions  of  the  paragraph  and  footnotes 
dealing  with  farm  cooperative 
training) — Measurement  of  courses.  For 
the  purpose  of  benefits  payable  under 
Chapter  32  that  training  identified  in 
§  21.4270  of  this  part  as  less  than  one- 
half  and  more  than  one-quarter  time  will 
be  treated  as  one-quarter-time  training. 

(Authority:  38  U.S.C  1641, 1788;  Pub.  L  94- 
502.  Pub.  L  99-576.  Pub.  L  100-689) 

*  *         •         *         * 

12.  In  S  21.5296,  paragraphs  (a)  (2)  and 
(c)  introductory  text  are  revised  to  read 
as  follows: 

§21.5296    Extended  period  of  eligibinty. 

(2)  The  veteran  was  prevented  fi-om 
initiating  or  completing  the  chosen 
program  of  education  within  the 
otherwise  applicable  delimiting  period 
because  of  a  physical  or  mental 
disability  that  did  not  result  fix>m  the 
willful  misconduct  of  the  veteran.  VA 
will  not  consider  the  disabling  effects  of 
chronic  alcoholism  to  be  the  result  of 
willful  misconduct. 

(Authority;  38  U.S.C.  105. 1632;  Pub.  L  99- 
576,  Pub.  L  100-689) 


(c)  Qualifying  period  of  disability.  A 
veteran's  extended  period  of  eligibility 
shall  be  based  on  the  period  of  time  that 
the  veteran  himself  or  hereself  was 
prevented  by  reason  of  physicial  or 
mental  disability,  not  the  result  of  the 


veteran's  willful  misconduct  from 
initiating  or  completing  his  or  her 
chosen  program  of  education.  VA  will 
not  consider  the  disabling  effects  of 
chronic  alcoholism  to  be  the  result  of 
willful  misconduct. 

(Authority:  38  U.S.C  105, 1632;  Pub.  L  9»- 
576.  Pub.  L  100-889) 

*  *  *  *  « 

[FR  Doc.  89-27490  Filed  11-22-89: 8:45  am] 

BILLINO  CODE  S32(M)1-« 

DEPARTMENT  OF  VETERANS 

AFFAIRS 

38  CFR  Part  21 

BIN  2900-AC73 

Training  Outside  the  United  States 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Proposed  regulatory 

amendment. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  clarify  the 
range  of  services  which  may  be 
furnished  to  a  veteran  pursuing  a 
vocational  rehabilitation  program 
outside  the  United  States  and  the  factors 
which  must  be  considered  in  authorizing 
these  services.  The  effect  of  the  change 
is  to  help  assure  that  necessary  services 
are  furnished  in  a  manner  which  is  in 
the  veteran's  and  the  government's  best 
interest. 

DATES:  Comments  must  be  received  on 
or  before  December  28, 1989.  Comments 
will  be  available  for  public  inspection 
until  January  3, 1990.  It  is  proposed  to 
make  these  amendments  effective  upon 
final  publication. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  changes  to  the  Secretary  of 
Veterans  Affairs,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  132  of  the  above 
address,  between  the  hours  of  8  a jn. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays)  until  January  3, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Morris  Triestman.  Rehabilitation 
Consultant,  Vocational  Rehabilitation 
and  Education  Service  (226).  Veterans 
Benefits  Administi-ation,  (202)  233-6496. 
SUPPLEMENTARY  INFORMATION:  The 
conditions  under  which  training  is 
furnished  outside  a  Slate  under  the 
vocational  rehabilitation  program  and 
the  types  of  services  which  mey  be 
provided  are  contained  in  §  21.130.  The 
rule  authorizes  the  provision  of 
educational  and  vocational  courses,  and 
supportive  services.  We  propose  to 


clarify  the  types  of  services  which  are 
included  in  the  term  "supportive 
services".  The  proposed  clarification 
specifies  that  employment  services  are 
included  under  "supportive  services".  In 
addition  the  factors  which  must  be 
considered  in  providing  "supportive 
services"  are  also  clarified. 

The  regulations  contained  herein  will 
better  acquaint  eligible  veterans, 
vocational  training  and  rehabilitation 
facilities,  and  the  public  at  large  with 
the  way  these  provisions  will  be 
implemented. 

These  proposed  amendments  do  not 
meet  the  criteria  for  major  rules  as 
contained  in  Executive  Order  12291, 
Federal  Regulation.  The  proposed 
regulations  will  not  have  a  $100  miUion 
annual  effect  on  the  economy,  will  not 
cause  a  major  increase  in  costs  or 
prices,  and  will  not  have  any  other 
significant  adverse  effects  on  the 
economy. 

The  Secretary  certifies  that  these 
proposed  regulatory  amendments  virill 
not  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  these  proposed  rules  are 
therefore  exempt  from  the  initial  and 
final  regulatory  fiexibility  analyses 
requirements  of  SS  603  and  604.  The 
reasons  for  this  certification  are  that  the 
proposed  regulatory  amendments 
implement  and  interpret  statutory 
provisions.  These  changes  only  concern 
the  eligibiUty  and  participation  of 
individual  veterans  under  this  program. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  64.116. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education,  Grant 
programs.  Loan  programs.  Reporting 
requirements.  Schools,  Veterans. 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  October  31, 1960. 
Edward  |.  Derwimtki, 

Secretary. 

PART  3»-{ AMENDED] 

38  CFR  part  21.  Vocational 
RehabiUtation  and  Education,  is 
proposed  to  be  amended  by  revising 
S  21.130(b)(3)  to  read  as  follows: 

§21.130    Educational  and  vocational 
courses  outside  ttM  United  States. 

*         •         •         •        * 

(b)  •  •  • 

(3)  All  necessary  supportive  and 
follow-up  services,  including  medical 
care  and  treatment  and  employment 
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services,  reasonably  can  be  provided  by 
or  through  VA.  considering  such  factors 
as  the  availability,  accessibility  and  cost 
of  such  services. 

(Authority:  38  U.S.C.  1514) 

[FR  Doc.  89-27489  Filed  ll-22-«9;  8:45  amj 

B4UJNa  CODE  n20-ei-ii 


38  CFR  Part  36 
RIN  2900-AE21 

Loan  Guaranty:  Discrimination  on  the 
Basis  of  Handicap  or  Family  Status 

AGENCY:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulations. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  amendments 
to  its  loan  guaranty  regulations  to 
conform  to  the  requirements  of  the  Fair 
Housing  Amendments  Act  of  1988  which 
prohibit  discrimination  on  the  basis  of 
handicap  or  family  status. 

DATES:  Comments  must  be  received  on 
or  before  December  26, 1989.  Comments 
received  will  be  available  for  public 
inspection  until  January  3, 1990. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW, 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  132  at  the  above 
address,  between  the  hours  of  8  a.m. 
and  4:30  p.m.  Monday  through  Friday 
(except  holidays)  until  January  3, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Schneider,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service.  Veterans  Benefits 
Administration,  (202)  233-3042. 
SUPPLEMENTARY  INFORMATION:  Under 
chapter  37  of  title  38,  United  States 
Code,  VA  guarantees  a  portion  of  the 
loan  made  to  an  eligible  veteran  to 
acquire  or  refinance  a  home, 
condominum,  or  manufactured  home,  or 
to  install  certain  energy  conservation 
features  or  other  home  improvements. 
The  guaranty  is  a  promise  by  the 
Government  to  pay  a  portion  of  the 
veteran's  indebtedness  in  the  event  of  a 
loan  default  and  eventual  termination 
through  foreclosure  or  other 
proceedings. 

VA  regulations  at  38  CFR  36.4253  and 
36.4350  prescribe  the  estate  which  the 
veteran  is  required  to  obtain  in  the 
property  which  serves  as  security  for  the 
loan,  generally  a  fee  simple  estate,  with 


exceptions  for  certain  easements  and 
other  restrictions.  These  regulations 
presently  permit  restrictions  on  title 
which  limit  the  sale,  lease  or  occupancy 
of  a  dwelling  to  persons  based  on  age, 
including  prohibitions  against  the 
permanent  occupancy  of  the  dwelling  by 
children.  The  regidations  were  designed 
to  enable  older  veterans  to  purchase 
homes  in  retirement  communities 
containing  restrictions  on  the  age  of 
persons  who  could  own  and/or  occupy 
dwellings  in  the  community.  Under  these 
regulations,  the  Secretary  reserved  the 
right  to  reject  any  such  restriction  if  its 
operation  would  work  an  undue 
hardship  upon  the  owner  in  the  case  of 
sudden,  unforeseen  events  or  be  likely 
to  result  in  an  increased  risk  of  default. 

Under  the  Fair  Housing  Amendments 
Act  of  1988,  Public  Law  100-430, 
approved  September  13, 1988,  it  is 
unlawful  to  discriminate  in  residential 
real  estate  transactions  against  any 
person  because  of  handicap  or  familial 
status.  However,  the  law  provides  an 
exception  for  certain  age  restricted 
communities  which  meet  the  definition 
provided  in  the  law  for  "housing  for 
older  persons."  That  definition  is  now 
contained  in  section  807  of  the  Fair 
Housing  Act,  title  VIII  of  the  Civil  Rights 
Act  of  1968,  Public  Law  90-284,  42  U.S.C. 
3601  et  seq,  as  amended  by  Public  Law 
100-430.  "Housing  for  older  persons"  is 
essentially  defined  as  including  housing 
provided  under  a  Federal  or  State 
program  specifically  designed  to  assist 
elderly  persons  and  housing  intended 
for  and  solely  occupied  by  persons  62 
years  of  age  or  older.  It  is  also  defined 
to  include  housing  intended  and 
operated  for  occupancy  by  at  least  one 
person  55  or  older  per  unit,  provided 
there  are  significant  facilities  and 
services  specifically  designed  for  older 
persons,  and  at  least  80  percent  of  the 
units  are  occupied  by  at  least  one 
person  55  years  of  age  or  older. 

VA  proposes  to  amend 
§S  36.4253(b)(7)  and  36.4350(b)(5)(iv)(B) 
to  provide  that  age  restrictions  will  be 
considered  acceptable  limitations  on  the 
veteran's  estate  in  the  property  only  if 
they  are  acceptable  under  the  provisions 
of  the  Fair  Housing  Act.  This  will  assure 
that  VA's  home  loan  program  conforms 
to  the  requirements  of  the  law. 

The  Secretary  hereby  certifies  that 
these  proposed  regulatory  amendments 
will  not,  if  promulgated,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
5  U.S.C.  601-612.  These  proposed 
regulations  simply  conform  VA 
regulations  to  the  requirements  of  the 
Fair  Housing  Act.  Pursuant  to  5  U.S.C 
605(b),  these  regulations  are  exempt 


from  the  initial  and  final  regulatory 
analysis  requirements  of  sections  603 
and  604. 

The  Secretary  hereby  determines  that 
these  proposed  regulations  do  not 
contain  a  major  rule  as  defined  by 
Executive  Order  12291,  Federal 
Regulation.  They  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  cause  a  major  increase 
in  cost  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  government  agencies,  or 
geographic  regions;  or  have  other 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114 
and  64.119. 

These  amendments  are  promulgated 
under  authority  granted  the  Secretary  by 
38  U.S.C.  210(c),  1803(c)(1)  and  1812(g). 

List  of  Subjects  in  38  CFR  Part  36: 

Condominium,  Handicapped,  Housing 
loan  program-housing  and  community 
development  Manufactured  Homes, 
Veterans. 

Approved:  October  26, 1989. 
Edward ).  Derwinski, 

Secretary. 

38  CFR  Part  36.  LOAN  GUARANTY, 
is  proposed  to  be  amended  as  set  forth 
below: 

PART  36— (AMENDED] 

1.  In  5  36.4253.  pargraph  (b)(7)  is 
revised  to  read  as  follows: 

S  36.4253    Title  and  Iten  requirements. 
•        •        »        •        * 

(b)  •  *  • 

(7)  A  recorded  restriction  on  title 
designed  to  provide  housing  for  older 
persons,  provided  that  the  restriction  is 
acceptable  under  the  provisions  of  the 
Fair  Housing  Act.  title  VIII  of  the  Civil 
Rights  Act  of  1968,  as  amended  by  the 
Fair  Housing  Amendments  Act  of  1988, 
42  U.S.C.  3601  et  seq.  The  veteran  must 
be  fully  informed  and  consent  in  writing 
to  the  restrictions.  A  copy  of  the 
veteran's  consent  statement  must  be 
forwarded  with  the  application  for 
manufactured  home  loan  guaranty  or  the 
report  of  a  manfuactiu-ed  home  loan 
processed  on  the  automatic  basis; 

(Authority:  38  U.S.C.  210(c).  1803(c)(1). 
1812(g)) 
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S  36.4350    lA  >^'-*<J| 

2.  In  §  36.4350,  the  following 
paragraphs  are  redesignated  as  shown 
in  the  table: 


Paragraph 


(b)(5)(i)(a) 

(b)(5)(i)(« 

(bHSXiXc) 

(b)(5)(i)r«) 

(b)(5)(iJ)W>» 

(b)(5)(*v)(a) 

(bK5)(iv)(6). — 
(bMSKh/Xc) 


Redesignated  as 


(b)(5)(iKA) 
(b)(5)(l)(B) 

(b)(5)(iO(A) 
<b)(5)(iiKB) 
(bXSKivMA) 
(b)(5)(iv)(B) 
(t3)(5){fvKC) 


3.  In  §  36.435a  the  undersignated  flush 
paragraph  following  paragraph 
(b)(5)(iv)(A)(J)  and  newly  redesignated 
paragraph  (b)(5){iv)(B)  are  revised,  and 
newly  redesignated  paragraph 
(b)(5)(iv)(C)  is  removed,  to  read  us 
follows: 

S36.4350    Estate  of  veteran  tn  reel 

property. 

•        *        •        •        • 

(b)  *  •  * 
(5)  •  •  • 
(iv)  *  •  • 

(A)  •  ♦  * 
(3)  •  •  • 

The  sale  price  of  a  property  under  any  of 
the  restrictions  of  paragraph 
(b)(5](iv)(A)  shall  not  be  less  than  the 
lowest  of  the  following:  The  price 
designated  by  the  owner  as  the  asking 
price;  the  appraised  value  of  the 
property;  or  the  original  purchase  price 
of  the  property,  increased  by  a  factor 
reflectir\g  all  or  a  reasonable  portion  of 
the  increased  costs  of  housing  or  the 
percentage  increase  in  median  income  in 
the  area  between  the  date  of  original 
purchase  and  resale,  plus  the  reasonable 
value  or  actual  costs  of  any  capital 
improvements  made  by  the  owner  plus  a 
reasonable  real  estate  commission  less 
the  cost  of  necessary  repairs  required  to 
place  the  property  in  saleable  condition: 
or  other  reasonable  formula  approrved 
by  the  Secretary.  The  veteran  must  be 
fully  informed  and  consent  in  writing  to 
the  housing  restrictions.  A  copy  of  the 
veteran's  consent  statement  must  be 
forwarded  with  the  application  for  home 
loan  guaranty  or  the  report  of  a  home 
loan  processed  on  the  automatic  basis; 
or 

(Authority:  38  U.S.C  1803(c)) 

(B)  A  recorded  restriction  on  title 
designed  to  provide  housing  for  older 
persons,  provided  that  the  restriction  is 
acceptable  under  the  provisions  of  the 
Fair  Housing  Act  title  Vm  of  the  Civil 
Ri^ts  Act  of  1968,  as  amended  by  the 


Fair  Housing  Amendments  Act  of  1988. 
42  U.S.C.  3601  et  seq.  The  veteran  must 
be  fully  informed  and  consent  in  writing 
to  the  restrictions,  A  copy  of  the 
veteran's  consent  statement  must  be 
forwarded  with  the  application  for  home 
loan  guaranty  or  the  report  of  a  home 
loan  processed  on  the  automatic  basis: 

(Authority:  38  U.S.C.  210(c),  1803(c)(1)) 

***** 

(Ft  Doc.  ^-27491  Filed  11-22-89;  8:45  am) 
■RjUNOcooc  mo-oi-ii 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  8270 

(AA-34(M)0-4332-02] 
RIN  1004-AA27 

Paleontology;  Negotiated  Rulemaking 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  a  negotiated 
rulemaking. 

summary:  The  Director,  Bureau  of  Land 
Management  will  convene  a  negotiated 
group  to  participate  in  a  negotiated 
rulemaking  on  the  management  of 
paleontologica!  resources  on  the  public 
lands.  The  negotiating  group  will  include 
Federal  and  State  officials, 
representatives  of  professional  and 
scientific  groups,  commercial  collectors, 
amateur  hobbyists,  and  others.  This 
notice  solicits  expressions  of  interest  in 
participating  by  individuals  or  groups 
that  believe  (1)  they  would  be 
substantially  affected  by  the  rule,  and 
(2)  they  are  not  already  adequately 
represented  in  the  group.  The  Bureau  of 
Land  Management  has  obtained  the 
services  of  a  facilitator  through  a 
competitive  bidding  procurement 
process.  The  negotiation  will  be 
followed  by  a  proposed  rule  published 
in  the  Federal  Register  with  an 
opportunity  for  public  comment. 
DATES:  Additional  persons  or  groups 
wishing  to  be  represented  at  the 
negotiation  should  submit  a  request  to 
Frank  Snell,  (202)  343-9353,  by 
November  29, 1989.  The  meeting  of  the 
negotiating  group  is  scheduled  on 
December  4,  5.  and  6. 1989.  in  Boulder. 
Colorado.  Due  to  limitations  of  space, 
the  meeting  is  not  open  to  the  public^^^  ' 
Other  meetings  may  be  recommended 
and  scheduled  by  the  Department,  if 
necessary. 
ADOncss:  Persons  desiring  additional 


information  about  the  issues  to  be 
discussed  at  the  negotiating  meeting 
may  contact  Frank  Snell  Chief.  Division 
of  Recreation.  Cultural,  and  Wilderness 
Resources.  Bureau  of  Land  Management, 
(340),  Room  3360  MIB,  Department  of  the 
Interior.  Washington,  DC  2024a 

RMI  FUfTTMER  INFORMATION  CONTACT: 

Frank  Snell,  (202)  343-8353. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  17. 1982.  the  Bureau  of 
Land  Management  published  a  proposed 
rulemaking  on  the  collection  of  geologic 
and  hobby  mineral  materials  (47  FR 
35914).  This  rule  would  have  combined 
isolated  existing  regulations  on  the 
private  collection  of  common 
invertebrate  fossils  and  on  the 
management  and  sale  of  petrified  wood 
with  new  provisions  on  hobby  collection 
of  vertebrate  fossils.  Due  to  the 
concerns  expressed  in  a  great  niunber  of 
comment  letters,  the  Bureau  deferred 
action  on  a  final  rulemaking  until  the 
issues  could  be  further  studied.  The 
National  Academy  of  Sciences  initiated 
a  2-year  study  on  what  role,  if  any,  the 
Federal  Government  should  play  in  the 
management  of  fpssil  collection.  The 
Academy  report,  "Paleonlological 
Collecting,"  is  now  complete,  and  it  is 
the  intention  of  the  Bureau  of  Land 
Management  to  use  the  findings  in  this 
report  as  a  starting  point  in  formulating 
new  regulations. 

However,  from  the  experience  of 
analyzing  the  approximately  1.200 
comments  received  in  response  to  the 
1982  proposal,  the  Bureau  is  cognizant  of 
the  many  varying,  competing,  and 
conflicting  views  on  the  role  of 
Government  in  the  management  of 
palcontological  resources.  Therefore,  the 
Bureau  has,  through  a  competitive 
contracting  process,  engaged  the 
services  of  a  neutral  third  party  to 
facilitate  a  negotiated  proposed 
rulemaking,  involving  representatives  of 
as  many  competing  viewpoints  as 
possible  and  seeking  their  agreement 
and  cooperation  in  formulating  new 
regulations. 

This  third  party  assists  in  arranging 
and  convening  meetings,  helping 
participants  to  articulate  their  most 
important  concerns,  encouraging  them  to 
Usten  to  the  views  of  others,  and 
working  to  facilitate  creative  and 
cooperative  problem  solving.  The 
neutral  third  party  does  not  maice 
decisions  or  pass  judgment  on  the  equity 
or  fairness  of  agreements  or  decisions. 
The  Bureau  reserves  the  right  to  make 
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Hnal  decisions  regarding  the  regulations, 
but  it  is  committed  to  honoring 
understandings  reached  through  this 
negotiating  process  to  the  fullest  extent 
possible.  All  parties  to  the  negotiations 
should  reahze  that  all  understandings 
reached  are  tentative  and  subject  to 
policy  and  legal  review,  but  that 
everything  possible  will  be  done  to  meet 
concerns  and  objectives  on  which 
concensus  is  reached  during  the 
negotiations. 

The  Bureau  of  Land  Management  has 
contracted  with  CDR  Associates  of 
Boulder,  Colorado,  to  manage  this 
regulatory  negotiation  process.  For  the 
past  several  months,  CDR  staff  have 
interviewed  interested  parties  in  an 
attempt  to  understand  the  issues 
involved,  determine  what  form  the 
negotiating  process  should  take,  and 
assist  parties  in  determining  what  role 
they  should  take  in  the  process,  who 
should  represent  their  views,  and  what 
strategies  would  best  serve  their 
interests  as  well  as  the  field  of 
paleontology. 

Items  Selected  for  Negotiadon 

The  following  recommendations  from 
the  National  Academy  of  Sciences 
report  on  paleontological  collecting  have 
been  selected  for  the  negotiated 
rulemaking  process.  They  were  choosen 
because  they  are  the  recommendations 
that  will  require  regulations  to 
implement. 

1.  "All  public  lands  should  be  open  to 
fossil  collecting  for  scientific  purposes. 
Except  in  cases  involving  quarrying  or 
commercial  collecting,  and  except  in 
National  Parks,  collecting  fossils  on 
public  land  should  not  be  subject  to 
permit  requirements  or  other 
regulation." 

2.  "Fossils  of  scientific  signlHcance 
should  be  deposited  in  institutions 
where  there  are  established  research 
and  educational  programs  in 
paleontology.  These  repositories  will 
ensure  that  specimens  are  accessioned, 
maintained,  and  remain  available  for 
study  and  education.  There  is  no 
justiHcation  for  requiring  that  fossils  be 
deposited  in  an  institution  in  the  same 
State  in  which  they  were  found;  such 
requirements  discourage  paleontological 
research." 

3.  "Commercial  collecting  of  fossils 
from  public  lands  should  be  regulated  to 
minimize  the  risk  of  losing  fossils  and 
data  of  importance  to  paleontology. 
Permit  applications  must  be  subject  to 
review  by  paleontologists  qualified  to 
assess  the  projects'  potential  impact  on 
related  research  programs.  Applications 
must  receive  the  endorsement  of  a 
paleontologist  who  is  willing  to  supply 


guidance  to  the  commercial  operation. 
Specimens  deemed  to  be  of  special 
scientific  interest  must  be  deposited  in  a 
public  institution,  such  as  a  museum, 
college,  or  university." 

Discussions  at  the  negotiated 
rulemaking  session  may  cover  other 
subjects  as  necessary  or  as  raised  by 
participants. 

Participants 

Following  is  a  list  of  participants  who 
have  been  invited  by  the  Bureau  of  Land 
Management  to  participate  in  the 
negotiation.  If,  in  response  to  this  notice, 
an  additional  individual  or 
representative  of  an  interest  group 
requests  representation,  the  Bureau,  in 
consultation  with  the  facilitators,  will 
determine  whether  that  individual  or 
representative  will  be  added  to  the 
group.  Such  decisions  will  be  based  on 
whether  the  individual  or 
representative:  (1)  Would  be 
substantially  affected  by  the  rule;  and 
(2)  is  not  already  adequately 
represented  by  the  group. 

Federal  Agencies — Bureau  of  Land 
Management,  U.S.  Forest  Service,  U.S. 
Geological  Survey,  National  Park 
Service. 

Commercial  Collectors — American 
Association  of  Paleontological 
Suppliers. 

Amateur  Collectors — American 
Federation  of  Mineralogical  Societies. 

Professional,  academic,  and  scientific 
paleontologists — Paleontological 
Society,  Society  for  Vertebrate 
Paleontology. 

Also  included  will  be  representatives 
of  concerned  State  government  agencies 
and  congressional  staffs. 

As  discussed  above,  individuals  and 
group  representatives  are  encouraged  to 
express  their  views  to  the  appropriate 
organization  listed  above  if  they  have 
concerns  additional  to  those  stated  in 
this  notice,  or  if  they  have  suggestions 
for  resolution  of  these  concerns. 
Alternatively,  suggestions  may  be 
submitted  to  the  Director  (140),  Bureau 
of  Land  Management,  Room  5555,  U.S. 
Department  of  the  Interior,  Washington, 
DC  20240. 

The  Bureau  of  Land  Management  will 
keep  a  record  of  the  December  meeting. 
This  record  will  be  placed  in  the  public 
record  for  this  rulemaking. 

Dated:  Novenit>er  17, 1989. 
Cy  Jamison, 

Director.  Bureau  of  Land  Management 
(FR  Doc.  89-27453  Filed  11-22-89;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  502, 587 
[Docket  No.  69-24] 

Miscellaneous  Amendments  to  Rules 
of  Practice  and  Procedure 

agency:  Federal  Maritime 
Commmission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Maritime 
Commission  proposes  to  amend  its 
Rules  of  Practice  and  Procedure,  which 
govern  procedures  in  proceedings  before 
the  Commission.  The  purpose  of  the 
amendments  is  to  clarify  certain  Rling 
and  service  requirements  and  to  add  a 
provision  regarding  the  handling  of 
conHdential  materials  filed  in 
Commission  proceedings. 

DATE:  Comments  due  on  or  before 
December  28, 1989. 

ADDRESS:  Send  comments  (original  and 
fifteen  copies]  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Conunission,  1100  L  Street  NW., 
Washington,  DC  20573,  (202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking.  Secretary,  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington,  DC  20573,  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  The 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  part  502.  govern 
procedures  in  proceedings  before  the 
Commission.  Experience  under  the  rules 
suggests  certain  provisions  are  either 
ui^rear.  conflicting  or  inadequate  to 
achieve  their  desired  purpose.  To 
remedy  these  deficiencies,  the 
Commission  proposes  to  make  several 
revisions  to  its  rides.  In  addition,  the 
Commission  proposes  to  fill  a  current 
void  in  the  rules  by  adding  a  new 
section  regarding  the  handling  of 
confidential  materials  in  Commission 
proceedings. 

A  section  by  section  explanation  of 
the  proposed  rule  changes  follows. 

Section  502.51  is  proposed  to  be 
amended  to  make  clear  that  the  $50 
filing  fee  required  by  9  502.69(b)  for 
petitions  generally  is  also  applicable  to 
petitions  for  rulemaking. 

Section  502.53  is  proposed  to  be 
amended  to  clarify  that  when  replies  or 
a  second  round  of  comments  are 
permitted  in  rulemaking  proceedings, 
they  must  be  served  on  all  parties  who 
have  previously  submitted  comments  in 
the  proceeding. 

Section  502.62  is  proposed  to  be 
amended  to  make  clear  that  complaints 
filed  thereunder  must  be  verified.  This 
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requirement  is  in  keeping  with  section 
11(a)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  1710(a),  which  authorizes  the 
filing  of  "sworn  complaints."  Similarly, 
the  general  information  on  filing  formal 
complaints,  contained  at  subpart  E, 
Exhibit  1,  is  proposed  to  be  amended  to 
specify  that  verification  of  a  complaint 
is  required  whether  or  not  the 
complainant  is  represented  by  an 
attorney  or  other  person  qualified  to 
practice  before  the  Commission.  The 
small  claim  form  at  subpart  S,  Exhibit  1, 
would  be  changed  in  the  same  manner, 
and  for  the  same  purpose. 

Section  502.111  is  proposed  to  be 
amended  to  make  clear  that  facsimile 
copies  of  documents  may  not  be  filed. 
Facsimile  filings  are  normally  not 
necessary  in  view  of  the  provision  in 
S  502.114  which  permits  filing  deadlines 
to  be  met  by  depositing  of  the  filing  in 
the  mail  or  by  delivery  of  it  to  a  courier. 
Additionally,  facsimile  filings  do  not 
provide  the  quality  of  copy  which  is 
needed  for  long  term  record  keeping 
purposes.  Finally,  such  filings  usually 
are  deficient  in  that  they  do  not  comply 
with  the  Commission's  requirements 
regarding  submission  of  multiple  copies. 

The  Commission  proposes  to  amend 
its  service  requirements  in  S  502.114  to 
make  clear  that  service  must  be  effected 
on  all  prior  participants  when 
submitting  comments  or  replies  beyond 
the  initial  round,  or  when  submitting 
post-decisional  pleadings  such  as 
petitions  for  reconsideration,  for  stay  or 
to  reopen  (including  replies  thereto)  in 
all  general  notice  proceedings.  This 
requirement  would  apply  in  proceedings 
involving  disposition  of  petitions  for 
rulemaking  (46  CFR  502.51),  petitions  for 
declaratory  order  (46  CFR  502.88), 
petitions  general  (46  CFR  502.69),  and 
notices  of  proposed  rulemaking  (46  CFR 
502.53],  including  proceedings  under 
section  19  of  the  Merchant  Marine  Act, 
1920,  46  U.S.C.  app.  878(l)(b)  (part  585). 
and  proceedings  under  section  13(b)(5) 
of  the  Shipping  Act  of  1984,  46  U.S.C. 
app.  1712(b)(5)  (Part  587).  An 
amendment  to  S  587.1  is  also  proposed 
to  conform  that  rule  with  this 
clarification. 

Section  502.118  is  proposed  to  be 
amended  to  clarify  that  the  Commission 
requires  fifteen  (15)  copies  of  answers  to 
complaints  filed  pursuant  to  S  502.64 
and  of  filings  on  which  it  appears  that 
the  Commission  may  ultimately  rule  on 
review,  even  when  the  matter  is  to  be 
initially  determined  by  the 
administrative  law  judge.  Motions  to 
dismiss  and  petitions  to  intervene  are 
examples  of  filings  to  be  governed  by 
this  rule. 

The  Commission  proposes  to  add  a 
new  S  502.119  outlining  requirements  for 


submitting  filings  containing 
confidential  material.  The  new  rule 
would  provide  that  all  confidential 
filings  be  clearly  marked  on  the  cover 
page  and  identified  as  confidential  in  a 
transmittal  letter  which  describes  the 
nature  and  extent  of  confidentiality 
sought,  and  that  the  public  portions  of 
such  fiUngs  be  separated  from  the 
confidential  portions  and  identify  where 
confidential  materials  are  excluded. 

Finally,  §  502.167  is  proposed  to  be 
amended  to  eliminate  the  requirement 
for  a  written  motion  when,  at  a  hearing, 
testimony  has  been  ordered  withheld 
from  the  public  pursuant  to  objection. 
Experience  indicates  that  such  a  motion 
is  often  unnecessary  and,  in  practice, 
the  requirement  to  file  a  written  motion 
is  often  waived  by  the  administrative 
law  judge.  Even  without  such  an  express 
requirement  in  the  rules  the  presiding 
administrative  law  judge  may  order 
such  a  written  motion  in  his  or  her 
discretion. 

The  Commission  has  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
as  defined  in  Executive  Order  12291, 
dated  February  17, 1981,  because  it  will 
not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographical  regions;  or 
investment  productivity,  innovations,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  this  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  or  small 
governmental  organizations. 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501-3520.  does  not  apply  to  this 
Notice  of  Proposed  Rulemaking  because 
the  amendments  to  part  502  of  tide  46, 
Code  of  Federal  Regulations,  do  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  or  change 
the  collection  of  information  from 
members  of  the  public  which  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  46  CFR  Part  502 

Administrative  practice  and 
procedure. 


PART  502— (AMENDED] 

Part  502  of  tide  46,  Code  of  Federal        ' 
Regulations,  is  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  part  502 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  504.  551, 552.  553.  559: 12 
U.S.C.  1141i(a1:  IB  U  S.C.  207;  28  U  S.C. 
501(c)(3):  28  U  S.C.  2112(a);  46  U  S.C.  app.  817, 
820,  821,  828,  841a  1114(b),  1705, 1707-1711, 
1713-1716;  and  E.0. 11222  of  May  8. 1965  (30 
FR6469). 

S  502.51    [Amended] 

2.  Section  502.51  Petition  for  issuance, 
amendment,  or  repeal  of  rule,  is 
amended  by  adding  a  new  sentence 
immediately  before  the  last  sentence, 
reading  as  follows: 

*  *  *  Petitions  shall  be  accompanied 
by  a  $50  filing  fee.*  *  * 

S502.S3    [Amendwl] 

3.  Section  502.  53,  Participation  in 
Rulemaking,  is  amended  by  adding  the 
following  to  the  end  of  paragraph  (a): 

(a)  *  *  *  In  the  event  that  replies  or  a 
second  round  of  comments  are 
permitted,  copies  shall  be  served  on  all 
prior  participants  in  the  proceeding.  A 
list  of  participants  may  be  obtained 
from  the  Secretary  of  the  Commission. 
***** 

4.  In  S  502.62,  paragraph  (a)  is 
amended  to  read  as  follows: 

§502.62    Complaints  and  fee. 

(a)  The  complaint  must  be  verified 
and  shall  contain  the  name  and  address 
of  each  complainant,  the  name  and 
address  of  each  complainant's  attorney 
or  agent  the  name  and  address  of  each 
person  against  whom  complaint  is  made, 
a  concise  statement  of  the  cause  of 
action,  and  a  request  for  the  relief  or 
other  affirmative  action  sought. 


Subpart  E,  Exhtt>tt  1-{  Amended] 

5.  The  first  sentence  of  the  fifth 
paragraph  of  subpart  £,  Exhibit  1, 
"Information  to  Assist  in  Filing  Formal 
Complaint,"  is  amended  to  read  as 

follows: 
***** 

The  format  of  Exhibit  No.  1  to  subpart 
E  must  be  followed  and  a  verification 
must  be  included.  (See  SS  502.21-502.32. 
502.62  and  502.112.)  *  *  * 

Subpart  S,  Exhibit  1  [Amended] 

6.  The  first  sentence  of  the  fifdi 
paragraph  of  subpart  S,  Exhibit  1, 
"Information  to  Assist  in  Filing  Informal 
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Complaints,"  is  amended  to  read  as 
follows: 

•  •        •        *        • 

The  format  of  Exhibit  No.  1  must  be 
followed  and  a  verification  must  be 
included  (See  §§  502.21-502.32.  502.112. 
and  502.304.)  *  *  * 

$502,111    [Amended] 

7.  Section  502.111  is  amended  by 
adding  a  new  last  sentence  ot  read  as 
follows: 

*  *  *  Facsimile  transmission  copies 
will  not  be  accepted. 

8.  Section  502.114  is  amended  by 
redesignating  paragraph  (b)  as 
paragraph  (c)  and  adding  a  new 
paragraph  (b)  reading  as  follows: 

§502.114    Servic*  and  filing  by  pwtiM. 

•  •        «        *        • 

(b)  Service  on  all  prior  participants 
shall  be  shown  when  submitting 
comments  or  replies  beyond  the  initial 
round,  or  when  submitting  post- 
decisional  pleadings  and  replies  such  as 
petitions  for  reconsideration,  or  for  stay 
under  S  502.261  or  to  reopen  under 
S  502.230  in  all  general  notice 
proceedings,  including  those  involving 
disposition  of  petitions  for  rulemaking 
(§  502.51).  petitions  for  declaratory  order 
(§  502.68).  petitions  general  (5  502.69). 
notices  of  proposed  rulemaking 
(5  502.53),  proceedings  under  section  19 
of  the  Merchant  Marine  Act  1920.  46 
U.S.C.  app.  9  876(l)(b)  (part  585).  and 
proceedings  under  section  13(b)(5)  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
S  1712(b)(5)  (part  587).  A  list  of  all 
participants  may  be  obtained  from  the 
Secretary  of  the  Commission. 

•  •  4  *  * 

9.  Section  502.118  is  amended  by 
revising  paragraph  (b)(l)(iv)  and  adding 
a  new  paragraph  (b)(l)(v)  to  read  as 

follows: 

§502.118    Copies  Of  document*  for  UM  Of 
CommiMJon. 


(b)  ♦  •  • 

(1)  •  *  • 

(iv)  All  motions,  replies  and  other 
filings  for  which  a  request  is  made  of  the 
administrative  law  judge  for 
certification  to  the  Commission  or  on 
which  it  otherwise  appears  it  will  be 
necessary  for  the  Commission  to  rule 
either  directly  or  upon  review  of  the 
administrative  law  judge's  disposition 
thereof,  pursuant  to  S  502.227; 

(v)  Answers  to  complaints  filed 
pursuant  to  §  502.64. 
«        •        «        ♦        « 

la  A  new  §  502.119  is  added  to  read: 


§  502. 1 1 9    Documents  containing 
confidential  materials. 

Except  as  otherwise  provided  in  the 
rules  of  this  part,  all  briefs,  motions  or 
other  filings  submitted  for  consideration 
by  the  administrative  law  judge  or  the 
Commission,  which  contain  information 
previously  designated  as  confidential 
pursuant  to  55  502.167,  502.201(i)(l)(vii). 
or  any  other  rules  of  this  part  or  for 
which  a  request  for  protective  order 
pursuant  to  5  502.201(i)(l)(vii)  is 
pending,  are  subject  to  the  following 
requirements: 

(a)  Filings  shall  be  accompanied  by  a 
transmittal  letter  which  identifies  the 
filing  as  "confidential"  and  describes 
the  nature  and  extent  of  the  authority 
for  requesting  confidential  treatment. 

(b)  Such  filings  shall  consist  of  public 
and  confidential  copies.  The  public 
copies  shall  exclude  confidential 
materials  and  shall  indicate  on  the  cover 
page  and  on  each  affected  page 
"confidential  materials  excluded."  The 
confidential  copies  shall  consist  of  the 
complete  filing  and  shall  include  a  cover 
page  marked  "confidential."  with  the 
confidential  materials  clearly  marked  on 
each  page. 

(c)  Any  information  designated  as 
confidential  may  be  used  by  the 
administrative  law  judge  or  the 
Commission  if  deemed  necessary  to  a 
decision  in  the  proceeding.  (Rule  119.)" 

11.  Section  502.167  is  revised  to  read 
as  follows: 

§502.167    Oblection  to  puMc  disclosure  of 
Infof  matlon. 

Upon  objection  to  public  disclosure  of 
any  information  sought  to  be  elicited 
during  a  hearing,  the  presiding  officer 
may  in  his  or  her  discretion  order  that 
the  witness  shall  disclose  such 
information  only  in  the  presence  of 
those  designated  and  sworn  to  secrecy 
by  the  presiding  officer.  The  transcript 
of  testimony  shall  be  held  confidential. 
Copies  of  said  transcript  need  be  served 
only  upon  the  parties  to  whose 
representatives  the  information  has 
been  disclosed  and  upon  such  other 
parties  as  the  presiding  officer  may 
designate.  Any  confidential  information 
may  be  used  by  the  presiding  officer  or 
the  Commission  if  deemed  necessary  to 
a  decision  in  the  proceeding.  [Rule  167.] 

PART  587— {AMENDED] 

Part  587  of  tide  46.  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  of  part  587 
continues  to  read: 

Authority:  5  U.S.C  533;  sees.  13(b)(5).  15 
and  17  of  the  Shipping  Act  of  1964  (46  U.&C 
app.  1712(bK5).  1714,  and  1716), 


2.  In  5  587.1.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  5S7.1    Purpose;  general  provisions. 

*  4  •  *  * 

(b)     •      *      • 

(2)  The  provisions  of  part  502  of  this 
chapter  (Rules  of  Practice  and 
Procedure)  shall  not  apply  to  this  part 
except  for  those  provisions  governing  ex 
parte  contracts  (5  502.11  of  Ais  chapter) 
and  governing  service  of  documents  and 
copies  of  documents  (§§  502.114(b)  and 
502.118  of  this  chapter),  and  except  as 
the  Commission  may  otherwise 
determine  by  order. 
***** 

loseph  C  Polking. 

Secretary. 

[FR  Doc.  8&-27512  Filed  11-22-89;  8:45  am] 

BIUJNQ  COOC  (TSO-OI-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Docket  No.  89-515,  RM-6898] 

Radio  Broadcasting  Services; 
ClartcesvHfe,  GA 

agency:  Federal  Communications 

Conunission. 

ACTtOM:  Proposed  rule. 

summary:  This  doctmient  requests 
comments  on  a  petition  by  Clara  Morris 
Martin,  seeking  the  substitution  of 
Channel  275C3  for  Channel  275A  at 
Clarkesville,  Georgia,  and  modification 
of  her  construction  permit  (BPH- 
871026ML)  to  specify  the  higher  class 
channel.  Channel  275C3  can  be  allotted 
to  Clarkesville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.3  kilometers  (7.7  miles) 
south.  The  coordinates  for  this  allotment 
are  North  Latitude  34-30-00.  In 
accordance  with  Section  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  nor 
require  the  petitioner  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  interested  parties. 
DATES:  Comments  must  be  filed  on  or 
before  January  8. 1990.  and  reply 
comments  on  or  before  January  23, 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  Li 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Christopher ). 
Reynolds.  Audrey  L  Allison.  Peper, 
Martiii.  Jensen,  Maichel  and  Hetlage, 
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1875  Eye  Sti«et.  NW..  Suite  1200. 
Washington.  DC  20006.  (Attorneys  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission  s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-515,  adopted  October  30. 1989,  and 
released  November  17, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW„  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no'  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federdl  Communications  Commission. 

Karl  A.  Kensinger. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

\VR  Doc.  89-27494  Filed  11-22-89;  8:45  am] 

BtUJNG  CODE  •712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  89-512,  RM-6973] 

Radio  Broadcasting  Services;  Fairfield 
and  Norwood,  OH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  WLLT.  Inc.. 
seeking  the  realiotment  of  Channel  235B 
from  Fairfield.  Ohio,  to  Norwood,  Ohio, 
as  the  community's  first  local  FM 
service,  and  the  modification  of  its 
license  for  Station  WOFX  accordingly. 
Channel  235B  can  be  allotted  to 
Norwood  in  compliance  with  the 


Commission's  minimum  distance 
separation  rules  and  can  be  used  at  the 
station's  present  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  39-18-41  and  West  Longitude 
84-30-45.  In  accordance  with  5  1.420(i) 
of  the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
in  use  of  the  channel  at  Norwood. 
DATES:  Comments  must  be  filed  on  or 
before  January  8, 1990.  and  reply 
comments  on  or  before  February  23. 
1990. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  L  Olender,  Esq., 
Baraff,  Koemer,  Olender  &  Hochberg, 
P.C.  2033  M  Street  NW.,  Suite  700, 
Washington,  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  COfTfACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
89-512,  adopted  October  30. 1989,  and 
released  November  17, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to  . 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

IJst  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  89-27500  Filed  11-22-89;  8:45  am] 
BIUJNG  CODE  e712-ei-M 


47  CFR  Part  73 

(MM  Docket  No.  89-510,  RM-6860] 

Radio  Broadcasting  Services;  Beeviile, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Lovelace 
Associates,  Inc.,  licensee  of  Station 
KIBL-FM.  Channel  285A  at  Beeville. 
Texas,  proposing  the  substitution  of 
Channel  289C3  for  Channel  285A  at 
Beeville,  and  the  modification  of  its 
station's  license  to  specify  operation  on 
the  higher  powered  channel.  Channel 
289C3  can  be  allotted  to  Beeville  in 
compliance  with  Section  73.207  of  the 
Commission's  Rules,  with  a  site 
restriction  of  9.8  kilometers  (6.1  miles) 
northwest  of  the  city.  The  coordinates 
are  28-27-00  and  97-49-51.  Concurrence 
by  the  Mexican  government  is  required 
for  the  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  January  8. 1990;  and  reply 
comments  on  or  before  January  23, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Larry  G.  Fuss, 
P.O.  Box  159,  Fayetteville,  GA  30214 
(Consultant  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACIT 

Patiicia  Rawlings,  (202)  634-6530.         j 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Ftoposed  Rule  Making,  MM  Docket  No. 
89-510,  adopted  October  31, 1989,  and 
released  November  17, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
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See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  KensingOT, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-27501  Tiled  11-22-89;  8:45  am) 
WUJMO  COOC  STII-OI-II 

47  CFR  Part  73 

(MM  Docket  Na  B9-509,  RM-6816] 

Radio  Broadcasting  Services;  Denisorv 
Sherman,  TX 

AGENCY:  Federal  Communications 

Commissioa 

ACTWM:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by 
Transcontinental  Broadcasting 
Company,  Inc.,  licensee  of  Station 
KDSQ(FM),  Channel  269A,  Denison- 
Sherman,  Texas,  proposing  the 
substitution  of  Channel  269C3  for 
Channel  269A  at  Denison-Sherman,  and 
the  modification  of  its  station's  license 
accordingly.  A  site  restriction  of  13.6 
kilometers  (8.4  miles)  southwest  of 
Denison  is  required.  The  coordinates  are 
33-41-24  and  96-40-28.  The  community 
could  receive  its  first  wide  coverage 
area  FM  service. 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1990  and  reply 
comments  on  or  before  January  22, 1990. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  Bling  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Steve  M.  Kramer. 
P.E.,  Stephan  M.  Kramer,  P.E.  and 
Associates,  10500  Bighorn  Trail  Suite 
100,  McKinney,  TX  75070  (Consultant  to 
petitioner):  and  Transcontinental 
Broadcasting  Company,  Inc.,  444  Florida 
St.,  Baton  Rouge,  LA  70821  (Petitioner). 
FOR  FURTHER  INFORMATtON  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPtfMENTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-509,  adopted  October  31, 1989,  and 
released  November  16,  1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of — 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper  Hling 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

Lis!  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kari  A.  KeDsinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  89-27502  Filed  11-22-89;  8:45  am] 

MLLMQ  COOC  «712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  89-508.  RM-69751 

Radio  Broadcasting  Services;  Gilchrist, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  nde. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  James 
Owens,  d/b/a  Gilchrist  Community 
Broadcasting  proposing  the  allotment  of 
Channel  268C3  to  Gilchrist.  Texas,  as 
that  community's  first  local  FM  service. 
The  allotment  can  be  made  consistent 
with  the  Commission's  minimum 
separation  requirements  at  the  city 
reference  coordinates,  which  are  29-30- 

48  and  94-29-00. 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1990,  and  reply 
comments  on  or  before  January  22, 1990. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  D.C.  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  James  Owens. 
Gilchrist  Community  Broadcasting.  306 
Stratford  Drive.  #12,  Houston.  TX  77006 
(Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings.  (202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Ptoposed  Rule  Making,  MM  Docket  No. 
89-508,  adopted  October  31, 1989,  and 
released  November  16, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note- 
that  from  the  lime  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Karl  A.  Kensinger, 

Chief  Allocations  Branch  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  89-27503  Filed  11-22-89;  8:45  am) 

B4UJNQ  CODE  SrU-OI-M 


47  CFR  Part  73 

I  MM  Docket  No.  89-511;  RM-6941] 

Radio  Broadcasting  Services; 
Shawano,  Wl 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Wheeler 
Broadcasting,  Incorporated.  licensee  of 
Station  WOWN(FM).  Channel  257 A. 
Shawano,  Wisconsin,  proposing  the 
substitution  of  Channel  257C3  for 
Channel  257A  at  Shawano,  and  the 
modification  of  its  station's  license 
accordingly.  The  proposal  could  provide 
the  community  with  its  first  wide 
coverage  area  FM  service.  A  site 
restriction  of  17.6  kilometers  (10.9  miles) 
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northeast  is  required,  at  cocmlinates 
50-52  and  88-24-28. 

DATES:  Comments  must  be  filed  on  or 
before  January  8. 1990,  and  reply 
comments  on  or  before  January  23. 1990. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Lyle  Robert 
Evans.  Broadcast  Consultant,  124  North 
Main  Street.  Mayviile,  Wisconsin  53050 
(Consultant  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Ravvlmgs,  (202)  834-6530. 
SUPPLEWBHTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-511,  adopted  October  31. 1989,  and 
released  November  17. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatoty 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  11204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Scd^ts  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Coaunistioa. 
Karl  A.  Kensinger. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  89-27504  Filed  11-22-89;  8:45  am] 

BIUINO  COOE  (TlZ-OI-a 


47  CFR  Part  80 

IPn  Oocfcet  Na  «»-5U;  FCC  e9-3t01 

Use  of  narrow-Band  Direct-Printing 
Frequencies  In  the  Maritime  Services 

AQEMCV:  Federal  Comnlujucations 

Commission. 


44-      AcnoM!  Proposed  rales. 


summary:  The  proposed  rules  require 
applicants  to  submit  a  showing  of  need 
to  obtain  new  or  additional  narrow- 
band direct-printing  (NB-4)P) 
frequencies  in  the  Maritime  Services. 
Applicants  would  be  required  to  show 
at  least  40  percent  channel  usage  on 
existing  licensed  frequencies  or  series  of 
frequencies.  The  purpose  of  this 
showing  is  to  prevent  "warehoosing"  of 
these  frequencies. 

DATES:  Comments  are  due  on  or  before 
January  4, 1990  and  Reply  Comments  on 
or  before  January  19, 1990. 

ADDRESSES:  Federal  Communications 
Comjnission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  P.  De Young.  Private  Radio 

Bureau,  Washington,  DC  20554.  (202) 

632-7175. 

SUPPt^EMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  adopted 
November  2, 1989,  and  released 
November  14, 1989.  The  full  text  of  this 
Commission  document  and  the  proposed 
rules  are  available  for  inspection  and 
copying  during  normal  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The  full 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (202)  857-3800, 2100  M 
Street  NW.,  Washington,  DC  20037. 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  Copies  of  the  submission 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  657-3800,  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Eyvette  Flynn. 
Office  of  Management  and  Budget, 
Room  3235  NEOB,  Washington,  DC 
20503,  (202)  395-3785.  A  copy  of  any 
comments  made  should  also  be  sent  to 
the  Federal  Communications 
Commission.  Office  of  the  Managing 
Director,  Washington,  DC  20554.  For 
further  information  contact  Jerry 
Cowden,  Federal  Communications 
Commission.  (202)  632-7513. 

OMB  Number:  None. 

TiVe:  Proposed  S  80  J61  -Frequencies 
for  narrow-band  direct -printing  (NB-DP) 
and  data  transmissions. 

Action:  New  collection. 

Respoadents:  Individuals,  state  or 
local  governments,  businesses  (indnding 


small  business),  and  non-profit 
institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  2 
responses:  4  hours  total;  2  hours  per 
response. 

Needs  and  Uses:  Rule  is  needed  to 
ensure  spectrum  efficiency  by  requiring 
applicants  to  provide  justification  for 
frequency  assignment 

Summary  of  Notice  of  Proposed 
Rulenuking 

It  appears  desirable  to  require  a  need 
showing  for  applicants  wanting  to 
obtain  new  or  additional  NB-DP 
frequencies.  A  need  showing  is 
instrumental  in  our  efforts  to  weed  out 
licensees  who  do  not  use  their 
frequencies  and  in  reassigning  them  to 
those  who  will.  For  example,  to  guard 
against  frequency  warehousing  the  roles 
require  licensees  to  place  frequencies  In 
operation  within  eigjit  months  of  the 
date  of  grant.  See  47  CFR  80.49.  Public 
coast  stations  are  common  carriers  and 
therefore  already  maintain  traffic 
records  for  billing  purposes.  Farther, 
they  must  file  tariffs  with  the 
Commission  for  the  communication 
services  provided.  Tlius,  requiring  a 
showing  should  not  be  on  added  burden. 

Initial  Regulatoiy  Flexibility  Analysis 

Pursuant  to  the  Regulatocy  Flexibility 
Act  of  1980  (Pub.  L  96-354).  our  initial 
analysis  is  as  follows: 

Reason  for  Acdon 

This  action  is  being  taken  to 
incorporate  into  the  Commission's  Rules 
a  requirement  for  applicants  for  narrow- 
band direct-printing  frequencies  to 
justify  the  need  for  those  frequencies. 

Objectives 

The  proposed  action  would  prevent 
granting  NB-DP  frequencies  to  public 
coast  stations  that  do  need  or  «vill  not 
use  them  efficiently  thereby  keeping 
them  available  for  public  ooast  stations 
that  will. 

Legal  Basis 

The  proposed  action  is  authorized 
under  sections  4(i|.  303(f)  and  (r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  303(f)  and  (r). 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

Public  coast  station  applicants  will  be 
required  to  include  in  their  application 
for  additional  frequencies  a  traffic 
showing  based  on  records  kept  for  other 
purposes. 
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Federal  Rules  which  Overlap. 
Duplicate,  or  Conflict  with  this  Rule 

None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

The  only  impact  of  this  proposal  will 
be  on  public  coast  station  applicants 
and  licensees.  The  requirement  will  be  a 
small  incremental  addition  to  the 
application.  There  are  currently  less 
than  ten  licensees  providing  NB-DP 
services.  The  proposals  contained 
herein  have  been  analyzed  with  respect 
to  the  Paper  Re  auction  Act  of  1980  and 
found  to  impose  a  new  information 
collection  requirement  on  a  small 
number  of  licensees.  The  information 
that  must  be  submitted  is  similar  to  a 
prior  requirement  and  based  on  records 
kept  for  other  purposes.  Implementation 
of  any  new  or  modified  requirements 
will  be  subject  to  approval  by  the  Office 
of  Management  and  Budget  as 
prescribed  by  the  Act. 

Any  Significant  Alternative  Minimizing 
the  Impact  on  Small  Entities  and 
Existing  Licensees  and  Consistent  with 
the  Stated  Objective 

None.  The  only  alternative  for 
determining  a  need  for  these  frequencies 
is  a  showing.  A  similar  showing  has 
been  required  in  the  past. 

Ordering  Clause 

Authority  for  issuance  of  this  Notice  is 
contained  in  sections  4(i],  303(f)  and  (r) 
of  the  Conmiunications  Act  of  1934,  as 
amended.  47  U.S.C.  154{i)  303(f)  and  (r). 
Pursuant  to  applicable  procedures  set 
forth  in  §  J  1.415  and  1.419  of  the 
Commission's  Rules  (47  CFR  1.415  and 
1.419)  interested  parties  may  file 
comments  on  or  before  January  4. 1990, 
and  reply  comments  on  or  before 
January  19, 1990.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file  an 
original  and  five  copies  of  all  conmients, 
reply  comments  and  supporting 
comments.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  and 
nine  copies  must  be  filed.  Comments 
and  reply  comments  should  be  sent  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  Conaments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street  NW..  Washington,  DC. 


A  copy  of  this  NPRM  shall  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects 

Maritime  services.  Coast  stations, 
private. 

Federal  Communications  Commission. 

Doona  R.  Searcy. 

Secretary. 

[FR  Doc.  8»-27493  Filed  11-22-88:  8:45  am] 

BNJJNQ  cooc  nM-o^-m 

47  CFR  Part  73 

[MM  Docket  No.  89-513;  RM-6897] 

Radio  Broadcasting  Services;  Dublin, 
QA 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  State 
Broadcasting  Company,  Inc.  proposing 
the  substitution  of  Channel  240C1  for 
Channel  240C2  at  Dublin,  Georgia,  and 
modification  of  its  Ucense  to  specify  the 
higher  class  channel.  Channel  240C1  can 
be  allotted  to  Ehiblin  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  37.2  kilometers  (23.1  miles) 
east.  The  coordinates  for  this  proposed 
allotment  are  32-39-51  and  82-32-18.  In 
accordance  with  S  1.420(g)  of  the 
Conunission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  nor 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  interested  parties. 
DATES:  Comments  must  be  filed  on  or 
before  January  8. 1990,  and  reply 
comments  on  or  before  January  23, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  of  filing  conmients  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Lawrence  J. 
Bernard,  Jr.,  Ward  &  Mendelsohn,  P.C., 
1100 17th  Street,  NW.,  suite  900, 
Washington.  DC  20036  (Attorney  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls.  Mass  Media  Bureau, 
(202)  634-6530, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-513.  adopted  October  30, 1989,  and 
released  November  17. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 


Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  8&-27495  Filed  11-22-89;  8:45  am] 

BtUJNO  COM  Cril-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  89-514;  RM-6978] 

Radio  Broadcasting  Services;  Gardner, 
1L 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  This  docimient  request 
comments  on  a  petition  by  David  B. 
KnoU,  proposing  to  allot  Channel  293A 
to  Gardner,  Illinois,  as  the  community's 
first  local  FM  service.  The  coordinates 
for  this  allotment  are  North  Latitude  41- 
10-49  and  West  Longitude  88-16-52. 

DATES:  Comments  must  be  filed  on  or 
before  January  8, 1990,  and  reply 
comments  on  or  before,  January  23, 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  David  B.  Knoll, 
1305  Smokey  Row  Lane,  Carmel,  Indiana 
46032. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 
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SUPPLEMENTARY  INFORMATION:  This  IS  a 

synopsis  of  the  Commission's  Notice  of 
P'roposed  Rule  Making,  MM  Docket  No. 
89-514.  adopted  October  30, 1999.  and 
released  November  17, 1969.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
d\mng  normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230),  1919  M 
Street,  hfW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fitjm  the  Commission's 
copy  contactors.  International 
Transcription  Service,  (202)  857-3600, 
2100  M  Street,  NW.  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regualtory 
Flexibihty  Act  of  19®)  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Coramissian  proceeding  socfa  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  CotBiwurinatiana  CaraaMasion. 
KatIA.KaiMitac; 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mess  Media  Bureau. 

(FR  Doc.  efr-27496  Filed  11-22-69;  8:45  am] 

MLUNO  CODE  e713-0t-a 

47  CFR  Part  73 

[MM  Docket  Ho.  89^07;  RM-69461 

Radio  Broadcasting  Services;  Breaux 
Bridge,  LA 

AQEMCV:  Fe(^ral  Camnnuiications 

Commission. 

ACTION:  Pt  oposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  JBC,  Inc., 
proposing  the  substitution  of  Channel 
243C3  for  Channel  243A  at  a  Breaux 
Bridge,  Louisiana,  and  the  modification 
of  its  construction  permit  to  specify 
operation  on  Channel  243C3  in  lieu  of 
Channel  243A.  A  site  restriction  of  18.9 
kilometers  (11.7  miles)  west  of  the  city 
to  required,  a  coordinates  30-13-00  end 
92-05-00.  The  coramtmity  couM  receive ' 
its  first  wide  coverage  area  FM  service. 
DATES:  Comfnents  mast  be  filed  on  or 
before  January  8, 1990,  and  reply 
comments  on  or  before  January  22, 1990. 


ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  vrith  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  tiieir  counsel  or 
consultant,  as  follows:  David  Tillotson. 
Esquire,  Arent,  Fox,  Kintner,  Plotkin  & 
Kahn,  lOSO  Connecticut  Avenue,  NW., 
Washington,  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-653a 
SUPPLEMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-507,  adopted  October  31, 1989.  and 
released  November  16, 1989.  The  Full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copj'  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  NW,  Suite 
140,  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  oote 
that  from  the  tiine  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
CommissioD  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex /xu^  contact 

For  infonaatioa  regarding  proper  filiiig 
procedures  for  comments.  See  47  CFR 
1.415  and  1.42a 

List  of  Subjects  ia  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Cosmraaicetions  CammMsion. 
KaHA.Keoci^aE. 

Chief,  Allooatkma  Bnuich,  fioHcy  and  Rules 
Diviaioa,  Mass  Media  Bureau. 
(FR  Doc.  89-27487  Filed  11-22-69:  845  «r| 
I  coec  srta^at-ii 


47  CFR  Part  73 

[MM  Docket  No.  SS-SeO.  RM-SSTtl 

Radh)  flnsMdcasting  Servtoes; 
Stephenson,  Mi 

AGENCY:  Federal  ConuaunicatJons 

Coramlssioa. 

ACTION:  Proposed  ntle. 

summary:  This  docinnent  requests 
comments  on  a  petition  filed  by 
Stephenson  Radra  Company,  proposing 


the  substitution  of  FM  Channel  272C2 
for  Channel  272A  (vacant),  at 
Stephenson,  Michigan.  Canadian 
concunence  will  be  requested  at 
coordinates  45-35-31  and  87-36-10.  The 
allotment  of  Channel  272C2  at 
Stephenson  requires  a  site  restriction 
19.7  kilometers  (12.2  miles)  north  of  the 
community. 

dates:  Comments  must  be  filed  on  or 

before  January  8, 1990,  and  reply 
comments  on  or  before  January  22, 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  die 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows  Lawrence  Roberts.  Mark  N. 
Lipp,  Mullin,  Rhyne,  Emmons  and  Topel. 
P.C,  1000  Connecticut  Avenue,  Suite 
500.  Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-«530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Coounission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  Na 
89-500,  adopted  October  24, 1989.  and 
released  November  16. 1S83.  The  full 
text  of  this  Conuniaeion  decision  is 
available  for  inspection  aod  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  lite  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Cornmissifm 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  sudi  as  this 
one,  wfaidi  involve  channel  aUotmenta. 
See  47  CFR  1.1204(b)  for  rules  governing 
pennissible  ex  parte  contact*.  For 
information  regarding  proper  filing  _ 
procedures  for  comaAents,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFB  Part  73 

Radio  broadcasting. 

Federal  Communications  Commiaaiaa. 

Chief  Allocations  Branch,  P^ky  omd Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  89-Z7498  Filed  11-22-80;  8:45  am] 
MIXING  cooc  srts-ava 
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47  CFR  Part  73 

[MM  Docket  No.  89-501;  RM-70411 

Radio  Broadcasting  Services;  Mora, 

MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  filed  by  John 
James  Godfrey  proposing  the 
substitution  of  FM  Channel  238C3  for 
Channel  237A  at  Mora,  Minnesota. 
Petitioner  also  requests  modification  of 
his  construction  permit  for  Chaimel 
237A  to  specify  Channel  238C3. 
Canadian  concurrence  will  be  requested 
at  coordinates  45-49-18  and  93-22-18. 
DATES:  Comments  must  be  filed  on  or 
before  January  8. 1990,  and  reply 
comments  on  or  before  January  22, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  James  Godfrey,  R.R.  5, 
Box  186.  Mora,  Minnesota  55051. 
FOR  FURT>1ER  INFORMATION  CONTACT: 
Kathleen  Scheureie,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Ih^posed  Rule  Making.  MM  Docket  No. 
89-501,  adopted  October  24. 1989.  and 
released  November  16. 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  [Room  230), 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street.  NW.,  suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibits  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
Kari  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[PR  Doc  89-27499  Filed  11-22-89;  8:45  am] 

MLLINQ  COOC  STIt-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

(Doclcet  No.  HM-181,  Notice  No.  89-10] 
RIN  2137-AA01 

Classification  of  Gases  Whidi  Are 
Toxic  by  Inhalation;  Reopening  of 
Comment  Period 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  (DOT). 
action:  Notice  of  proposed  rulemaking; 
reopening  of  comment  period. 

summary:  On  July  26, 1989.  RSPA 
published  a  supplemental  notice  of 
proposed  rulemaking  (Docket  HM-181, 
Notice  No.  89-5)  in  the  Federal  Register 
(54  FR  31158)  concerning  the 
classification  of  anhydrous  ammonia. 
RSPA  has  received  a  joint  request  from 
the  Railway  Labor  Executives' 
Association  and  the  Environmental 
Policy  Institute/Friends  of  the  Earth  for 
additional  time  to  submit  comments. 
The  requesters  indicate  that  additional 
time  is  needed  "*  *  *  for  getting 
informed,  genuine  and  widespread 
commens  fiom  our  members  and 
constituents  in  the  general  public."  The 
comment  period  has  previously  been 
reopened  and  extended  based  on 
requests  from  other  sectors  of  the 
affected  pubUc,  particularly  the 
agricultural  community,  and  closed  on 
October  24,1989.  RSPA  notes  that  this 
issue  has  a  significant  public  interest 
and  many  late-filed  comments  are  being 
received.  RSPA  believes  that  reopening 
the  comment  period  is  in  the  public 
interest  and,  by  this  notice,  is  reopening 
the  comment  period  for  Notice  No.  89-5 
to  January  30. 1990. 

DATES:  Comments  must  be  received  on 
or  before  January  30, 1990. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ann  Boylan  or  Beth  Romo.  Standards 
Division,  telephone  (202)  366-4488. 
O^ice  of  Hazardous  Materials 
Transportation.  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 
ADDRESSES:  Address  comments  to 
Dockets  Unit  (DHM-30).  Office  of 
Hazardous  Materials  Transportation, 


RSPA.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 
Comments  should  identify  the  docket 
and  notice  number  and  be  submitted, 
when  possible,  in  five  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should  include 
a  self-addressed,  stamped  postcard.  The 
Docket  Unit  is  located  in  Room  8421  of 
the  Nassif  Building,  400  Seventh  Street 
SW..  Washington.  DC  20590.  Office 
hours  are  8:30  am  to  5:00  pm  Monday 
through  Friday,  except  public  holidays. 

issued  in  Washington.  DC  on  November  17, 
1989  under  authority  delegated  in  49  CFR  part 
1. 

Alan  1.  Roberts. 

Director,  Office  of  Hazardous  Materials 
Transportation. 
(FR  Doc.  8»-27543  Filed  11-22-89;  8:45  am] 

BILLING  COOe  4t10-aO-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 

[Docket  Na  91 164-9264] 

Atlantic  Surf  Ctam  and  Ocean  Quahog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  proposed  1990  fishing 
quotas. 

summary:  NOAA  issues  a  notice  of 
proposed  quotas  for  the  surf  clam  and 
ocean  quahog  fisheries  for  1990.  These 
quotas  were  selected  fixim  a  range 
defined  a  optimum  yield  (OY)  for  each 
fishery  and  will  be  adjusted  to  refiect 
1989  fishing  activity  at  the  conclusion  of 
the  year.  The  intended  effect  of  this 
action  is  to  establish  allowable  harvests 
of  surf  clams  and  ocean  quahogs  from 
the  exclusive  economic  zone  in  1990. 
date:  Comments  will  be  accepted  until 
December  20, 1989. 
ADDRESS:  Send  comments  on  the 
proposed  1990  fishing  quotas  to  Richard 
B.  Roe,  Regional  Director,  National 
Marine  Fisheries  mark  the  outside  of  the 
envelope  "Surf  Clam  Quota  Comments". 
Information  used  to  justify  the  quota  is 
available  for  public  inspection  during 
business  hours  at  this  address;  copies 
may  be  requested  in  writing. 
FOR  FURTHER  INFORMATION  CONTACT! 
Jack  Terrill  (Resource  Policy  Analyst) 
508-281-9252. 
SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
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Fisheries  (FMP)  directs  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  the  Mid-Atlantic  Fishery 
Management  Council  (Council),  to 
specify  quotas  for  surf  clams  and  ocean 
quahogs  on  an  annual  basis  from  within 
ranges  which  have  been  identified  as 
OY  for  each  fishery. 

In  specifying  the  quota  values  in  this 
action,  the  Secretary  considered  the 
latest  available  stock  assessments 
prepared  by  NMFS.  data  reported  by 
harvesters  and  processors,  and  other 
relevant  information  concerning 
exploitable  biomass  and  spawning 
biomass.  fishing  mortality  rates,  stock 
recruitment,  projected  effort  and 
catches,  and  areas  likely  to  be  reopened 
to  fishing.  This  information  was 
presented  in  a  written  report  prepared 
by  the  Council  and  adopted  by  the 
Regional  Director.  Northeast  Region. 
NMFS.  The  Secretary  has  also  received 
and  taken  into  account  specific 
recommendations  from  the  Council. 

For  the  surf  clam  fisheries,  the  armual 
quotas  are  divided  into  quarterly  quotas 
under  S  652.21  (a),  (b)(2).  and  (c)(2).  Surf 
clam  quotas  are  adjusted  under  S  652.21 
(a)(3).  (b)(3),  and  (c)(3)  to  reflect  the 
amount  of  underharvest  or  overharvest 
in  each  designated  surf  clam  fishery  for 
1990.  At  the  conclusion  of  the  1989 
fishing  season,  the  Secretary  will 
publish  by  notice  in  the  Federal 
Register,  the  final  adjusted  quotas  for 
the  fishery. 

As  of  October  16, 1989,  surf  clam 
landings  from  the  Mid-Atlantic  Area 
were  2.005,000  bushels  out  of  an 
adjusted  annual  quota  of  2.563.000 
bushels.  Landings  or  surf  clams  from  the 


Georges  Bank  Area  were  56,000  bushels 
out  of  an  adjusted  annual  quota  of 
503,000.  The  Georges  Bank  Area  fishery 
was  closed,  for  three  months  beginning 
August  11. 1989,  (54  FR  33700,  August  16. 
1989)  by  emergency  action  of  the 
Secretary  due  to  the  presence  of 
paralytic  shellfish  poisoning  (PSP)  in  the 
surf  clams  harvested  there.  Monitoring 
has  determined  that  the  PSP  toxin  is  still 
present  a  higher  than  acceptable  levels 
and  the  Secretary  extended  (54  FR 
47364,  November  14. 1989)  the 
emergency  closure  of  the  Georges  Bank 
Area  fishery  for  an  additional  three 
months,  or  until  the  toxin  is  no  longer 
present  or  is  reduced  to  acceptable 
levels.  As  of  October  16. 1989, 
Nantucket  Shoals  Area  surf  clam 
landings  were  174.000  bushels  out  of  an 
annual  quota  of  200.000  bushels.  Ocean 
quahog  landings  were  4.021,000  bushels 
out  of  a  quota  of  5.200,000  bushels.  The 
adjusted  surf  clam  quotas  were  derived 
from  base  quotas  of  2,650.000  bushels  for 
the  Mid-Atlantic  Area  and  300,000 
bushels  for  the  Georgas  Bank  Area.  No 
adjustment  was  necessary  for  the 
Nantucket  Shoals  Area. 

The  proposed  quotas  for  the  surf  clam 
and  ocean  guahog  fisheries  for  1990  are: 

1990  Proposed  Surf  Clam  Ocean 
QuAHOQ  Quotas 


1990  Proposed  Surf  Clam  Ocean 
Quahog  Quotas— Continued 


Fishery  areas 

1990 

proposed 
quotas  (m 
bushels) 

Ooear)  quahog —i. 

5,300,000 

Fishery  areas 

1990 
proposed 
quotas  (in 
bushets) 

Mid-AtJantic  surf  dam 

Georges  Bank  surf  dam 

Nantucket  Shoals  surt  dam...„ 

2.650,000 

66.000 

200,000 

The  proposed  surf  clam  quotas  for  the 
Mid-Altantic  and  Nantucket  Shoals 
Areas  are  the  same  as  those  which  have 
been  in  place  for  the  past  4  years.  The 
Council  recommended  that  the  surf  clam 
quota  for  the  Georges  Bank  Areas  be 
held  to  300,000  bushels  including  any 
rollover  of  unharvested  amounts,  which 
is  the  maximum  OY.  The  proposed 
quota  for  this  area  of  56.000  bushels, 
plus  a  244,000  bushel  rollover  from  the 

1989  fishery  reflects  this  position.  The 
244,000  bushel  rollover  is  the 
unharvested  portion  of  the  1989  quota 
that  was  not  able  to  be  taken  due  to  the 
early  closure  of  the  Georges  Bank  Area. 
Under  S  652.21(c)(3)  any  unharvested 
amounts  from  previous  quarters  or  years 
are  added  proportionately  to  the 
remaining  quarters.  If  further  harvesting 
occurs,  the  Georges  Bank  Area  quota 
may  be  increased  at  the  time  of  final 
specifications  to  compensate  for  lower 
unharvested  amounts.  The  proposed 
ocean  quahog  quota  has  been  increased 
to  5.300.000  bushels  from  5.200,000 
bushels  to  reduce  the  likelihood  of  an 
early  closure  and  reflects  anticipated 

1990  landings  based  upon  what  occurred 
in  the  1989  fishery. 

The  proposed  quarterly  surf  clam 
quotas,  by  area,  are: 


1990  Surf  Clam/Qcean  Quahog  Quarterly  Quotas 


Fishery  areas 

Otrl 

Olr2 

OtrS 

Olr4 

Mid-Atlantic  surl  dam ._ 

662,500 
14,000 
40,000 

662.500 
14,000 
60,000 

662.500 
14.000 
60,000 

662,500 

Georoes  Bar*  surt  dam _        .       , „ 

14,000 

Nantucket  Shoals  surl  dam.... _ 

40,000 

BEST  COPY  AVAILABLE 
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If  adopted,  the  proposed  surf  clam 
quotas  and  associated  quarterly  quotas 
will  be  adjusted  based  upon  the  final 
1989  harvest  data  and  notice  will  be 
published  in  the  Federal  Register.  The 
amount  of  adjustment  will  be 
determined  from  the  difference  between 
the  base  1969  quotas  and  the  amount 
actually  harvested.  The  regulations 
implementing  the  FMP  do  not  provide 
for  an  adjustment  of  the  ocean  quahog 
quota,  unless  quarterly  quotas  have 
been  established.  To  date,  the  Regional 
Director  has  not  made  a  determination 


that  quarterly  quotas  are  necessary  in 
the  ocean  quahog  fishery. 

Comments  on  the  proposed  quotas 
will  be  accepted  for  30  days.  Comments 
will  be  considered  by  the  Secretary, 
who  will  determine  appropriate  final 
amount  quotas  for  each  fishery  and 
publish  those  quotas  by  notice  in  the 
Federal  Register. 

Other  Matters 

This  action  is  taken  under  authority  of 
50  CFR  652.21  and  is  taken  in 
compliance  with  E.0. 12291.  This  action 


is  covered  by  the  Regulatory  Flexibility 
Analysis  prepared  for  the  authorizing 
regulations. 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  17, 1989. 
James  E.  Douglas,  Jr., 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  8fr-27611  Filed  11-20-89;  2:29  prnj 
MUJNQ  COOC  3S10-22-M 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Legal  Description  of  Lands 
Transferred  Pursuant  to  the  National 
Forest  and  Public  Lands  of  Nevada 
Enhancement  Act  of  1988 

November  13, 1989. 

AGENCIES:  Bureau  of  Land  Management, 
Interior.  U.S.  Forest  Service.  Agriculture. 
action:  Notice. 

summary:  This  notice  provides  offidal 
publication  of  the  legal  description  of 
the  lands  transferred  between  the 
Bureau  of  Land  Management  and  the 
U.S.  Forest  Service  pursuant  to  the 
National  Forest  and  Public  Lands  of 
Nevada  Enhancement  Act  of  1988 
(Public  Law  100-550)  enacted  October 
28, 1988. 

EFFECTIVE  DATE:  April  26, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  land  transferred  to  the  U.S. 
Forest  Service,  contact  Bob  Larkin, 
Officer,  Land  Management  and 
Planning,  U.S.  Forest  Service,  Toiyabe 
National  Forest,  1200  Franklin  Way, 
Sparks,  Nevada  89431.  Regarding  land 
transferred  to  the  Bureau  of  Land 
Management,  contact  Bob  Stewart, 
Chief,  Public  Affairs  Staff,  Bureau  of 
Land  Management,  Nevada  State  Office, 
P.O.  Box  12000,  850  Harvard  Way,  Reno, 
Nevada  89520. 
SUPPLEMENTARY  INFORMATION:  The  legal 

description  of  the  lands  transferred 
pursuant  to  Public  Law  100-550, 102 
Stat.  2749,  is  as  follows: 

Land  transferred  from  the  U.S.  Forest 
Service  to  the  Bureau  of  Land 
Mangement: 

Sierra  Foothills  Area 

Mount  Diablo  Meridian,  Nevada 
T.6N.,R.29E.. 


Sec.  5,  Lots  3  and  4,  SV^NWy4,  NMSWV4, 
SWViSWy*,  that  portion  north  of  Lucky 
Boy  Pass  Road; 

Sec.  6,  SEV4SEy4,  that  portion  north  of 
Lucky  Boy  Pass  Road.  Lots  1-7,  SV4NEy4, 

SEV4Nwy4,  E%swy4.  N%SEy4, 
swy4SEy4; 

Sec.  7,  Lots  3  and  4,  NV^NEy4,  SWy4NEy4, 
SEy4NWy4.  NEy4SWy4,  that  portion  north  of 
Lucky  Boy  Pass  Road,  Lots  1  and  2, 
NEy4NWV4. 
T.  5  N.,  R.  31  E, 

Sees.  13-15,  and  22-28,  all. 
T.  2  N.,  R.  32  E., 

Sec.  5,  Lots  1-4,  SVMVt,  SV»; 

Sec.  8,  Lots  1-7,  SV4NEy4,  SEy4NWy4, 
EMiSWy4,  SEy4; 

Sec.  7,  LoU  1-4,  EV4,  EViWMi; 

Sec.  15-17,  all; 

Sec.  18,  Lots  l-»,  EVi.  E%WV4; 

Sec.  19,  Lots  1-4,  EVi,  EMiWVi; 

Sec.  20-22,  all 

The  area  described  above  aggregates 
15,059.35  acres  in  Mineral  County.  Land 
transferred  from  the  Bureau  of  Land 
Management  to  the  U.S.  Forest  Service: 

Sierra  FoothiUs  Area 

Mount  Diablo  Meridian,  Nevada 

T.  19  N.,  R.  18  E., 
Sea  la  SEy4SEy4: 

Sec.  17.  Lots  2. 4.  wy2swy4,  SEy4Swy4. 

T.  20  N.,  R.  18  E., 

Sec.  2,  Lot  4,  SViNWy4,  that  portion  west  of 
the  westerly  boundary  of  highway  right- 
of-way  for  U.S.  Highway  395; 

Sec.  10,  SV4,  except  Patents  20957  and 
1188159; 

Sec.  13.  Lot  1,  SV^SEy4.  except  Patents 
27218  and  906058; 

Sec.  14,  SV4NEy4,  WV4,  SEy4; 

Sec.  22,  EV4; 

Sec.  24,  Lots  5-7,  NEy4SWy4,  except 
Patents  2614,  26498,  27218  and  906058, 
Lots  1-4,  VJh<iNWV*,  SE'/4SWy4. 
T.  21  N.,  R.  18  E., 

Sec.  34,  SWy4N'Wy4,  NV4SWy4, 
NWy4SEy4,  that  portion  west  of  the 
westerly  boundary  of  highway  right-of- 
way  for  U.S.  Highway  395. 
T.  12N.,R.19E., 

Sec.  26,  Lots  7,11; 

Sec.  36,  Lot  8. 
T.  14  N.,  R.  19  E., 

Sec  1,  W\4  of  Lot  1  of  NEy4,  Lot  1  of 
NWy4,  EVt  of  Lot  2  of  NWy4,  except  five 
acres  withdrawn  by  Secretarial  Order  of 
July  29, 1903.  SWy4,  WViSEy4: 

Sec.  2,  SEy4NEy4.  EMiSWy4.  SEy4: 

Sec.  11,  EVi.  NV4NWV4,  SWy4NWy4; 

Sec.  12,  WV4,  WMiEMi,  EV4SEy4; 

Sec.  13  fill* 

Sec.  14!  E%EV4,  NWy4NEy4.  WV*SEy4; 

Sec.  22,  SWy4; 

Sec.  23  NEV^' 

Sec!  24!  NV4,  NM!SWy4,  NMiNEy4SEy4. 

NEy4Nwy4SEy4,  wv4Nwy4SEy4; 

Sec.27,NMiNV4Ny4. 


T.  15  N.,  R.  18  £., 
Sec.  2,  NV^SEy4: 
Sec.  13,  SV4SEy4; 

Sec.  24,  swy4NEy4,  EHNWV4,  swy4,  wvi 

SEy4: 
Sec.  25,  NWy4NEy4,  SV4NE%,  NWy4,  SEy4: 
Sea  35,  NM!NEy4.  SEy4NEy4; 
Sea  38,  NEy4NEy4,  SViNVt,  NV^SVi,  SVi 

SEy4. 

T.  16  N.,  R.  19  E., 

Sea  26,  NEy4SWy4. 
T.  18  N.,  R.  19  E., 

Sec.  11,  SWy4SEy4: 

Sea  24,  W%SEy4.SEy4SEy4; 

Sec.  25,  WMiNEy4SWy4SW%,EV4NWVi 

sw  y4,w  Misw  y4sw  y4S  w  y4,  w  MiSEy4 
sw  Visw  y4,sw  y4SE  y4sw  y4: 

Sea  26,  EWiNWy4NWy4SWy4,EV4NEy4 

?^w  y4sw  y4,E  Misw  y4NW  y4SW  y4,  w  v* 

Nwy4NE  y4sw  y4,E  '/^sw  y4NEy4 

swy4,WMiSEy4SEy4Swy4,wv4SEy4 

swy4,w%NEy4Nwy4SEy4.wv4 

wy«Nwy4SEy4,E'4SEy4Nwy4SEy4, 

NMiN%SEV4SEy4.sy2Nwy4SEy4sy4j:vi 

NEy4Swy4SEy4,w%SEy4Swy4SEy4,sv4 

SEy4SEy4SEy4; 

Sec.  27,  NEy4NEy4SEy4,WV4NWV«NE% 

SEy4,wv<iSE  y4NE  y4SE  y4: 

Sea  34,  NHNWy4NEy4,NV4SV4NWy4 

NEy4,sv4Swy4Nwy4NEy4,swy4SEy4 
Nwy4NEy4,N'^.NEy4NEy4SEy4.swy4 
NEy4NfEy4SEy4.E^NEy4Nwy4SEy4,NEy4 
Nw  y4Nw  y4SEy4,N'w  v*svj  v*nw  v* 
SEy4.swy4Swy4Swy4SEy4,EV4SEy4 
SW  y4E  y4,sw  v*sv\i  V4sw  yiSE  y4.N  Vt 
SEy4Swy4SEy4:SEy4SEy4Swy4 
SEy4.sw  y4NE  Visw  y4SE  y4.SE  y4sw  y4 
SEy4SEy4,sv4Nw  y4NEy4Sw  y4SE  V4; 

Sea  36,  E'A,NV4NEy4NEy4NWy4.SV4N% 
NE  V4NW  y4,S  V4NE  y4NW  y4,S  V4NW  V^ 

Nwy4Nwy4,sv2NEy4Swy4Nwy4,swy4 

SWViNWy4,N'^NWV4NWy4SWy4.N'>4 

.  SEy4Nwy4Swy4,E'ASEy4Swy4. 

T.  20  N.,  R.  19  E., 
Sea  7,  S^4  of  Lots  1  and  2  of  SW%; 
Seal6,SWy4,SWV4SEy4: 
Sea  17,  NWy4NEy4SEy4.EyiNW^4 

SEy4,N'/iSwy4SEy4,swy4Swy4 
SEy45Ey4SEy4Swy4; 

Sea  18,  Lot  1  of  NWy4,  Lot  1  of  SWy4.  Lots 

3-7,  EVi;- 
Sea  20.  all: 
Sea  21.  NV4NViNEy4NEy4,SViNWy4NEy4 

NEy4.SViNEy4NEy4,SViNEy4,WVi,  SEy4; 
Sea  22,  NEy4SWy4NWy4,EV4NWy4SWy4 

NW  y4,NW  y4SE  y4NW  y4,sw  y4,sw  y4 

SEy4.NViSEy4SEy4; 
Sec.  27,  Lot  3,  EViNEy4NEy4,NViNWy4 

NEy4NEy4.SEy4Nwy4NEy4NEy4.Evi 
swy4Nwy4NEy4NEy4,EViNEy4Nwy4 
NEy4,sviSwy4NEV^NEy4.sviNViswy4 
NEy4NEy4,NViNEy4Swy4NEy4NEy4.svi 
Nwy4NEy4Nwy4.  sviNEy4Nwy4 
Nwy4,sviNwy4Nwy4,  sviNwy4Swy4 
Nwy4,  sviNwy4Swy4Nwy4.  sviNwy4 
SEy4Nwy4,NViSwy4SEy4Nwy4.  wv* 
swy4,SEy4Swy4; 

Sea  28,  EViNEy4,  SWy4NEy4,  WV4,  SEy4: 
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Sec.  29.  all: 

Sec.  30.  Lots  1  and  2  of  NWVi.  Lote  1  and  2 

ofSWV4,  EV4; 
Sec.  31,  all.  except  Patents  93701. 944731. 

87033.  487586.  and  1224709; 
Sec.  32.  all; 
Sec!  33.  NVi.  N^^SWV4.  SWV4SWV*.  NWy4 

SEV4. 
T.  11  N..  R.  20  E.. 
Sec.  1.  Lots  1  and  2  of  NEV4.  LoU  1  and  2  of 

NW%.SV4: 
Sea  2,  Lots  1  and  2  of  NEV4,  EV4  of  Lots  1 

and  2  of  NWy4.  SHSWV4.  N%SEy4.  SEV4 

SEV4; 
Sec.  4.  LoU  1  of  NWy4.  swy4: 
Sec.  5.  EV4  of  Lot  2  of  NEy4; 
Sec.  9.  Lots  1. 2. 4.  NWy4.  SEy4; 

Sec.  10.  swy4Nwy4.  w^swy4.  ev^sev^ 

Sec.  11.  N%NEy4,  SWy4NEy4.  WV4.  w^ 
SEy4: 

Sec.  12.  N^^.  ti'hSVt.  SEy4SWy4.  SViSEVi; 

Sec  13.  EV4.  EVtWVt,  swy4Nwy4.  swy4 
SWVi; 

Sec.  14.  NEVi.  NMiSEy4.  SWy4SEV4: 

Sec.  IS.  Lot  3.  E>4NEy«.  SEy4: 

Sec  16.  Lots  12. 16,  NEy4r4Ey4: 

Sec.  2Z  LoU  15. 16; 

Sec  23.  Lot  4,  E'ANEy4.  NEy4SEy4: 

Sec  24.  NV4. 
T.  12  N..  R.  20  E.. 

Sec.  23,  SWy4SWVi; 

Sec  25.  SWy4NEV4,"E'/4NWy4.  WV4SEy4. 
SEy4SEy4,  that  portion  west  of  the 
westerly  boundary  of  the  highway  right- 
of-way  for  VS.  Highway  395.  SWy4; 

Sec  28.  SEyiNEVi.  NW'A.  NWy4SWy4. 
SV4SEy4;  NEy4SEy4: 

Sec  27,  NEWi,  E%NWy4.  SWy4NWy4.  SV4: 

Sec  2a  SEy4; 

Sec  33.  NEy4.  NV<.SEy4.  SEy4SEy4; 

Sec  34.  Nv%NEy4.  SWy4NEy4.  WV4.  NWy4 
SEy4; 

Sec  35.  NEVi.  EViWVi,  WViSEy*: 

Sec  36.  all. 
T  14  N..  R.  20  E^ 

Sec  &  Lot  8.  EViSEy4NWViSEy4.  that 
portion  west  of  the  westerly  bundary  of 
the  highway  right-of-way  for  U.S. 
Highway  395.  W%NWyiSEy4.  WV4SEy4 
NWy4SEy4; 

Sec7,  Lot2ofSWy4; 

Sec  18,  S>^  of  Lot  1  of  SWVi.  that  portion 
west  of  the  westerly  boundary  of  the 
highway  right-of-way  for  U.S.  Highway 
395.SVtofLot2ofSWy4. 
T  15  N..  R.  20  E., 

Sec.  18,  SV4  of  Lot  1  of  SW'y4.  except  Patent 
1222468.  S\4  of  Lot  2  of  SWW. 

Sec  30,  SVi  of  Lots  1  and  2  of  NWy4,  LoU  1 
and  2  of  SWy4,  NWy4SEy4,  WViSWy4 

fiKV4.  N%NEy4Swy4SEy4,  N'/4SEy4Swy4 

SE%; 
Sec  31,  EV4SEy4NEy4NEy4,  that  portion 
west  of  the  westerly  boundary  of  the 
highway  right-of-way  for  U.S.  Highway 
395.  Lots  1  and  2  of  NW  Wi.  NV4  of  Lot  1  of 

swyi,  Lot  2  of  swvi.  Nwy4SEy4, 

SV4SWy4NE%. 
T  16  N..  R.  20  E.. 
Sec.  31,  NVi  of  Lot  1  of  SWyi.  NV4  of  Lot  2 
of  SWV4.  that  portion  west  of  the 
westerly  boundary  of  the  highway  right- 
of-%irav  for  U.S.  Highway  396. 
T  17  N..  R  20  E., 

Sec.  6,  Lo:s  3.5,8-17.  W^4SE^  SE\4NEy4. 
T.  18N..R.20B.. 


Sec.  30.  Lots  9.  22.  37,  38.  41,  44-50,  55-58, 

60,  63-65,  67-70,  81,  87,  88; 
Sec  32.  LoU  3.4,  W^4SWy4.  SEy4SWy4. 

E%SEy4.  swv4SEy4. 

T.  10  N.  R.  21  E. 

Sec.  5.  Tract  39; 

Sec.  9,  Lots  5-7; 

Sec.  11.  SWVi: 

SeclZNWy4NEy4; 

Sec  23,  Lots  4,  5; 

Sec.  24.  Lots  4. 5; 

Sec.  25.  Lots  6, 7. 
T.  11  N.,  R.  21  E, 

Sec  6,  Lots  4,  5; 

Sec.  15.  SWy4: 

Sec  16,  SV^; 

Secl7,lsnfVy4NW^4; 

Sec  19,  LoU  3, 4,  EV4NEy4.  EV4SWVI: 

Sec  30,  lx)ts  3,  4. 
T.  12  N.,  R.  21  E., 

Sec.  31,  Lots  1, 2,  SEy4Nnvy4,  NEv;swy*. 

SEy4,  that  portion  west  of  the  westerly 
boundary  of  the  highway  right-of-way  for 
U.S.  Highway  395,  LoU  3, 4.  SEWiSWy4. 
T  9  N.  R.  22  E.^ 

Sec '3,  LoU  3, 4.  S%NWy4.  NV4SEy4; 

Sec.  4,  Lots  1.  Z  8-11.  S%NEy4. 
T.  10  N..  R.  22  E.. 

S6C  7  Lots  3  4' 

Sec  19.  LoU  2,  i.  S>4NEy4.  E>^W>4.  SEV4: 

Sec  20.  all; 

Sec  21.  S%: 

Sec27.N%.NV4SV4; 

Sec.28,NV4; 

Sec  29,  NV<iNMiNVi,  SV4N'^NEV4.  SEy4 

NEV*,  Nv^swy4NEy4,  SEy4Swy4NEy4. 
E%swy4Sw%NEy4.  EV4Swy4NEy4 

NWy4.  SEy4NEy4NWy4.  NViNEViSEVi 

Nwy4,  sv4NwviSEy4Nwy4.  Nwy4SEV<i 

SEy4NW%; 
Sec  30.  Lots  6-14,  NEy4NEy4.  SWyiNEMk; 
Sec  31.  Lot  3; 

Sec  32.  Lot  7.  EyaNEyiNEy4SEy4: 
Sec  33,  SWy4NWy4.  WV4SWy4; 
Sec.  34.  SV4NEy4.  SEy4NWy4.,SV4; 
Sec  35,  Wy2NEy4,  EV<8NWy4,  SW%NWy4. 

swyiNwy4SEy4. 

T  9  N.,  R.  23  E., 

Sec.  4,  Lots  11-14: 

Sec9,  LoUl-8.EMiWy«; 

Sec  16,  UU  1-7,  EViWVfc 

Sec.  2a  Lou  1-11,  SV4SEV4,  SEy4NEy4; 

Sec21,WV4. 
T  10  N..  R.  23  E., 

Sec  10,  WV4NWy4.  SEWi: 

Sec  11,  LoU  1.  2.  7.  8.  SW  ViNEy4.  SV4 
NWy4; 

Sec.  13.  Lots  1. 2.  5.  SWV4NEy4; 

Sec  15.  E'/iNEWi.  NWy^NElA; 

Sec  21.  Lots  1-4.  7-10.  S^NEy4: 

Sec  22.  Lots  1-4.  SV4NVi; 

Sec  28,  LoU  1-4,  EV4WV4; 

Sec  33.  LoU  1-5,  EV4r4Wy4.  NEy4SWy«. 
T  9  N    R.  24  E* 

Sec'l.  LoU  1.  2.  SViNEy4.  WV4.  SEVd; 

Sec.  2.  all; 

Sec!  3.  LoU  3. 4.  EVt.  SViNWy4.  SW%; 

Sec  4.  LoU  1. 2.  S'4NEV4.  SEWi; 

Sec  5.  Lot4.  SWy4NWy4.  WViSWWi: 

Sees.  10-15.  all. 
T.  10  N..  R.  24  E^ 

Sees.  1  and  2.  all; 

Sec  3,  LoU  1. 2.  SViN>4.  SV^ 

Sec  4.  SEy4; 

Sec.  9.  NVWEH,  SEKNEM.  NEViSE^ 

Sees.  10-15.  all; 


Sec.  18.  Lots  1-4.  W^^SEWi; 

Sec.  19,  LoU  1-4,  SWy4NEy4,  SEy4NWy4. 

EViSWy4.  SViSEVi; 
Sec  20,  S\4SWy4: 

Sec.  21.  sEy4NEy4.  SEy4Nwy4.  NEy4Swy4. 

S^SWM: 
Sees.  22-28,  all; 
Sec.  29,  EMiEVl  WV4; 
Sec.  30,  LoU  1-4,  SEWiNEyi,  NVVWiNEVi, 

evmV/v,.  Nwy4SEv<i,  SEy4SEy4: 

Sec.  31,  Lou  1-4.  SEy4NE%.  WV4NEy4.  EVi 
WV4,  SEy4: 

Sec  32.  NEy4NEy4,  WV4WV4,  NEy4NWV4; 

Sec  33.  NV4,  NEy4SWy4.  SEy4; 

Sees.  34-36.  all. 
T.  11  N..  R.  24  R. 

Sec.  14,  SV4SEy4,  that  portion  south  of  the 
southerly  boundary  of  the  highway  right- 
of-way  for  State  Highway  208; 

Sec.  23,  NWV;.  NWy4NEy4,  that  portion 
south  of  the  southerly  boundary  of  the 
highway  right-of-way  for  State  Highway 
208,  S'/4; 

Sec.  24.  N^NV^  that  portion  south  of  the 
southerly  boundary  of  the  highway  right- 
of-way  for  State  Hi^way  208,  S^NV*. 
SVi; 

Sees.  25  and  26.  all: 

Sec  27,  EV4SEy4: 

Sec  34.  EViEIA; 

Sees.  35  and  36,  aU. 
T.  9  N..  R.  25  E.. 

Sec  6.  WVi; 

T.  10  N.,  R.  25  E.. 

Sec  1.  Lots  1-4,  SV4NV4,  SVt: 

Sec  2.  LoU  1-4.  SVttiVi.  SV, 

Sec  3.  LoU  1-4,  SVaNVi.  SVi 

Sec.4.LoUl-4.S%NV4,SV4: 

Sec  5,  LoU  1-*.  SV%NV4.  SW, 

Sec.  6.  Lots  1-7.  SMiNEy4.  SEy4NWy4. 
EM!SWy4.  SEy4; 

Sec  7.  LoU  1-4.  EV4WV4: 

Sec  18.  LoU  1-4.  E\4WV4: 

Secl9.LoUl-4.EV4WH; 

Sec  30,  Lots  1-4.  EV4WV4; 

Sec  31,  LoU  1-4,  EV4 WVi. 
T.  11  N.,  R.  25  E„ 

Sec.  8.  SEy4SEy4,  that  portion  south  of  the 
southeriy  boundary  of  the  hi^way  right- 
of-way  for  State  Highway  208: 

Sec  11.  EM8SEy4; 

Sec.  12.  that  portion  west  of  Pine  Grove 
Flat  Road: 

Sec  13.  NEy4.  NE%NWy4.  SWV^NWWi. 

w^svyvi.  SEV4Swy4.  NEyiSEWi.  svt 

SEy4; 

Sec  14.  EVi.  NWy.NWy4,  SM8NWy4.  SWA: 

Sec  15.  LoU  1-6.  NV4.  NV4SWy4; 

Sec  16,  LoU  1-4.  SV4NV4.  SV4; 

Sec.  17,  that  portion  south  of  the  southerly 
boundary  of  the  highway  right-of-way  for 
State  Highway  208: 

Sec.  18.  SEViSEyi.  that  portion  south  of  the 
southerly  boundary  of  the  highway  right- 
of-way  for  Stale  Highway  208; 

Sec  19.  Lot  1,  N'^NEV4,  NEy4NW'4.  that 
portion  south  of  the  southerly  boundary 
of  the  highway  right-of-way  for  State 
Highway  208.  Lots  2-^.  SViNEy4. 
SEy4NWV4,  EV4SWy4.  SEVi: 

Sees.  20-29.  all; 

Sec.  30.  Lots  1-4.  EMWVi.  EVi: 

Sec  31.  LoU  1-4.  EVlWVi.  EW. 

Sees.  32-38,  all 
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T  6  N.  R.  26  E.. 
Sec  1.  Lota  1-4.  SV4NV4.  SVi; 
Sec  12.  all. 
T  7N..R.26E.. 
Sec  25.  Lots  1-4.  WViEVi,  SWy4; 
Sec  36,  EVi,  SEy4NWy4.  swy4. 
T.  9  N..  R.  26  E.. 
Sec  1.  that  portion  west  of  Pine  Grove  Flat 

Road  and  County  Road  3C; 
Sec.  12.  that  portion  west  of  County  Road 

3C: 
Sees.  13.  24. 25.  and  36,  all. 
T.  10  N..  R.  26  E.. 
Sec  3.  WViSWy4.  that  portion  west  of  Pine 

Grove  Flat  Road: 
Sec  4,  Lots  1.2.  SEyiNEy4.  NEy4SEy4.  that 
portion  west  of  Pine  Grove  Flat  Road. 

Lots  3.4,  swy4NEy4,  svi^Jwy4.  swy4. 

WViSEy4,  SEV4SEy4; 
Sec  5,  LoU  1-4,  SViNVi,  SVi; 
Sec  6.  LoU  1-7,  SViNEy4.  SEy4NWy4, 

EViSWy4.  SEy4; 
Sec.  7.  LoU  1.2.  NEy4.  EV4NWy4; 
Sees.  8  and  9.  all; 
Sec  10.  WVi.  SWy4SEy4.  that  portion  west 

of  Pine  Grove  Flat  Road; 
Sec.  15,  EVi,  that  portion  west  of  Pine 

Grove  Flat  Road,  WVi: 
Sec  16,  all; 
Sec.  17.  EVi; 
Sees.  21  and  22,  all; 
Sec  23,  WViWVi,  EViSWy4.  that  portion 

west  of  Pine  Grove  Flat  Roadb 
Sec.  28,  WVi,  SWy4SEy4,  that  portion  west 

of  Pine  Grove  Flat  Road; 
Sec.  27,  all; 
See.  34,  NEy4: 
Sec  35,  all: 
Sec.  36,  WViSWy4,  that  portion  west  of 

Pine  Grove  Flat  Road. 
T  11  N.,  R.  28  E., 
Sec.  7,  Lot  4,  that  portion  west  of  Pine 

Grove  Flat  Road: 
Sec.  17.  SWy4SWy4.  that  portion  west  of 

Pine  Grove  Flat  Road; 
Sec  18.  Lot  1,  SWV4NEV4.  EViNWV4. 

NV%SEy4.  SEy4SEV^.  that  portion  west  of 

Pine  Grove  Flat  Road.  LoU  2-4, 

EViswy4,  swy4SEy4; 

Sec  19,  Lou  1-4,  EVi  WVi,  EVi; 

See.  20.  EViWVi,  WViSEV4,  that  portion 

west  of  Pine  Grove  Flat  Road  WVi  WVi; 
Sec.  28,  SWy4SWyi,  that  portion  west  of 

Pine  Grove  Flat  Road: 
Sec.  29,  NEy«,  EViSEy4,  that  portion  west  of 

Pine  Grove  Flat  Road,  Wfs.  WViSEy4; 
Sec.  30,  Lots  1-4.  EViWVi.  EVi; 
Sec  31,  LoU  1-1.  EViWVi.  EVi: 
See.  32  all' 
Sec  33!  NWy4NWy4.  SViNWy4, 

NEy4SWy4,  SEViSWyi,  that  portion  west 

o(  Pine  Grove  Flat  Road.  W  WSW  V*. 
T.  5  N.,  R.  27  E., 
Sec  1,  Lou  1,  2. 4.  SViNEy4,  swy4Nwy4, 

NEy4Swy4,SEy4; 

Sec  2.  UU  1-4,  SWy4NEy4,  S>/iNWy4. 

NViSWy4.SWV4SWy4; 
Sec  11.  WViWVi,  SEy4NWy4.  EV4SWy4. 

sviSEy4' 

Sec  12.  EVi.  NEy4NWy4,  SViNWy4.  swy4: 

Sec  13  all' 

Sec.  14!  WVi.WViEVi.  SEy4SEy4: 

Sees.  23-25.  all' 

Sec  26.  Lou  1-7.  NEy4.  NEy«NWy4. 

NEy4SEy4; 
Sec  35,  Lot  1; 


Sec  36.  LoU  1-6,  EViNEy4.NWy4NEy4, 

NEy4Nwy4. 

T.  6  N..  R.  27  E.. 
Sec.  1.  Lots  1-4,  SViNVi,  SVi; 
Sec  2.  LoU  1-4.  SViNVi.  SVi; 
Sec.  3.  Lou  1-4,  SViNEVi.  SEy4NWy4. 

NViSEy4,  SEy4SEy4; 
See.  4,  LoU  3, 4.  SViNWy4.  SWy4. 

swy4SEy4; 

.  Sec  5.  LoU  1-4.  SViNVi,  SVi; 
See.  6.  LoU  1-7.  SViNEy4.  SEy4NWy4. 

EViswy4.SEy4: 

Sec.  7.  LoU  1-4.  EVi.  EViWVi; 

Sees.  8  and  9.  all: 

Sec  10.  NEy4NEy4.  SViNWy4,  swy4. 

SViSEy«; 
Sec  11.  NViNVi.  SViNWy*.  SEy4NEy4: 
Sees.  12  and  13.  all; 
Secl4.SVi,WViNWV4; 
Sees.  15-17,  all; 
Sec  16,  LoU  1-4.  EVi.  EViWVi: 
Sees.  20-23,  all" 
Sec  24.  NE'y4NEy4.  NWy4NWy4.  SViNVi. 

NViSVi,SViSWV4; 
See.  25,  WVi; 
Sec.  26.  EVi.  EViWVi.  WViNWV^. 

NWV4SWV4; 
Sec  35.  SEV4NEy4,  NViNEVk.  WViNWVi. 

SWV^NWy4.SVi; 
Sec.  36,  SViNEy4,  WVi,  SEy4. 
T.  7  N.,  R.  27E., 
Sec  1.  SVi: 

Sec  2,  LoU  1-4.  SViNVi.  SVi; 
Sec  3.  LoU  1-1  SViNVi.  SVi: 
Sec  4,  LoU  1-4,  SViNVi,  SVi; 
See.  5,  LoU  1-4.  SViNVi.  SVi: 
Sec  6.  LoU  1-7.  SViNEy4.  SEV<iNWy4, 

WViSWVi,  SEy4; 
Sec  7.  LoU  1.  2.  5-8.  EVi,  EViNWy4; 
Sees.  8-11.  all; 
Sees.  12  and  13,  that  portion  west  of 

County  Road  3C; 
Secs.  14-17,  all; 

Sec  la  Lots  1-a  EViWVi,  ^y4; 
Sec.  19,  LoU  1-4,  NEy4NEVi,  SEy4NWy4. 

EViSWy4; 
Sees.  20-23,  all; 
Sees.  24  and  25,  that  portion  west  of 

County  Road  3C; 
Sees.  26-29,  all: 
See.  30,  LoU  1-4,  EVi: 
Sec.  31,  Lou  1-10,  SViNEV4.  ^ViNWV^. 

NEy4Swyi.NViSEy4: 

Sees.  32-36.  all. 
T.  8  N    R  27  E. 
Sec  a  Lot  1.  'sEy4NEy4,  EViNEy4.  that 
portion  west  of  County  Road  3C; 

Sec  7,  LoU  1-4,  EViWVi,  EVi; 

Sec  a  Nwy4Nwy4,  SEy4Nwy4,  NViSEy4, 

SEy4SEy4,  that  portion  west  of  County 

Road  3C.  SWy4NWy4,  SWVi,  SWy4SEy4; 
Sec.  14.  SWy4SWy4,  that  portion  west  of 

County  Road  3C; 
Sec  15,  NWy4SWy4,  SyzSEVi.  that  portion 

west  of  County  Road  3C,  SViSWy4; 

Sec  la  wviNEy4.  NEy4Nwy4.  NEy4SEy4. 

that  portion  west  of  County  Road  3C. 

w'ANwy4,  SEy4Nwy4,  swy4,  wviSEWi. 

SEy4SEy4; 
Sec.  21  all' 
Sec!  22!  Lots  l-«.  NViNEV*.  SEViNEy4. 

NWV^; 
Sec  23,  NWy4NWy4,  SEy4NWy4. 

NE  WiSW  Vi.  W  ViSEWk,  that  portion  west 

of  County  Road  3C  WViSWVi. 

SEy4Swy4,  sEy«SEy4; 


Sees.  2S  and  2a  that  portion  west  of 

County  Road  3C; 
Sec.  27.  LoU  1-12.  SWV*; 
Sec.  28.  LoU  1-a  WVi; 
Sec  33.  LoU  1-a  WVi; 
Sec  34.  LoU  1-12.  NWV4; 
Sec  35.  WVi: 
Sec  3a  NEV^NEV4.  that  portion  west  of 

County  Road  3C,  NWWiNEy4.  SViNEV4, 

NwytNwy4,SEV4. 

T.  9  N..  R.  27  E.. 
Sec.  7,  Lot  4.  that  portion  west  of  County 

RoadSC: 
Sec  la  Lot  1,  EViNWy4,  WViSEV4. 

SEy4SEy4,  that  portion  west  of  County 

Road  3C,  LoU  2-4,  EViSWy4; 
See.  19,  EViNEy4,  that  portion  west  of 

County  Road  3C  Lots  1-4.  EViWVi, 

WViEVi,NEy4SEy4; 
See.  20,  SWy4NWy4,  that  portion  west  of 

County  Road  30; 
Sec  30,  LoU  1-4.  EViWVi; 
Sec  31,  Lots  5-12. 
T.  4  N..  R.  28  E.. 
Sec  1.  LoU  1-4,  SViNVi,  SVi: 
Sec  Z  LoU  1-4.  SViNVi.  SVi: 
Sec  3.  LoU  1-4.  SViNVi,  SVi: 
Sec.  4.  LoU  1-1  SViN  Vi.  N  ViSW  y4,  SEV4 

SWy4.SEy4: 
Sec  a  Lou  1-5.  SViNVi.  EViSWV4.  SCV4: 
Sec  a  LoU  1-8.  SEy4NEV4; 
Sec  a  LoU  1. 2.  NViNEy4,  SEy4NEy4; 
Sec  9.  LoU  1.  2,  NVi,  NEy4SWy4,  SEVfe 
Sec  10-12,  all; 
Sec.  13.  NWVi; 
Sec.  14.  NVi; 
Sec  15,  NVi: 

Sec.  la  Lots  1-4,  NEy4NEVi. 
T.  5  N.,  R.  28  R. 
Sec  2.  LoU  1-4,  SViNVi.  SVi; 
Sec.  3.  LoU  1-4.  SViNVi,  SVi; 
Seel  LoU  1.2.  SViNVi,  SVi:   - 

See.  a  LoU  2-4,  swy4NEy4,  SEy4rvwy4, 

NEy4Swy4,  sviswy4,  SEy4; 
Sec.  a  Lots  1-7,  sf:yiNwy4.  Eviswy4, 

WViSEy4.  SEy48Ey4: 
Sec  7.  SWy4SEy4.  except  Patent  56l30a 

LoU  1-4,  NEVi,  EViWVi,  NWy4SEy4; 
Sec  a  SEWiSWyi,  except  Patent  652473. 

NVi.NViSVi.SEVi: 
See.  9,  all: 
Sec  10,  SEy4,  NVi,  SWy4.  except  PatenU 

17802, 17803, 17804,  and  17805; 
Sec  11.  NEy4.  NViNWy4,  SWy4NWy4.  SVi: 
Sees.  14  and  15.  all; 
Sec  la  EVi,  EViWVi,  NWy4NWy4, 

swy4swy4; 

Sec  17.  WVi.  SViSEy4.  except  Patents  909, 
933. 1373.  2783.  5340,  5341, 16001, 17372. 
22217,  409046,  436951,  561308.  613890, 
648882,  and  788039,  Lots  17-20,  NViNEWu 

Sec  la  EVi,  EViSWy4,  except  PatenU  933, 
1373.  2783,  2784, 16001,  17372, 18358. 
18359,  39391,  296555,  436951,  55619a 
561308,  646882,  and  768039,  Lots  1-4. 
EViNWWi; 

Sec  19.  EVi.  EViNWV*.  SWy4,  except 
PatenU  91,  92.  93,  228,  870,  871,  933, 124a 
1374, 1377,  5081,  5084.  17799, 17800, 17801. 
17806,  39389,  39391,  296555,  40904a 
502795,  50279a  503172.  586243.  and 
652473,  LoU  1  and  2; 

Sec.  20.  SWWiNEVd.  NWy*,  NViSWV4. 
SWy4SWy4.  except  PatenU  225,  22a  909, 
933.  2783.  20066,  20067.  39389,  39391, 
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409046.  409048.  512661.  586243.  and 
768039.  Lot  4.  N%NEy4.  SE'ANEV*, 
SE'/«SW'/4,  NEy4SE'/4.  S%SEV4; 

Sees.  21-23.  and  25.  all: 

Sec.  26,  NV4.  SWV4.  NV4SE%; 

Sec.  27.  NV4.  SWV4,  NV<iSEV4,  SEV4SEV4; 

Sec.  28,  EMi.  EV4NWy4,  SW'/4NWy4.  SWy4; 

Sec  29.  N'/i,  Ny2swy4,  SEy4Swy4,  SEy4; 

Sec.  30,  Lot  1.  Y/VtNEV4,  E'ANWy4. 
NEy4SWy4,  NWy4SEy4,  except  Patents 
91.  92,  3004,  502795,  503172,  and  592992, 
Lots  2-4,  EViNEy4,  SEy4SWy4, 

NEy4SEy4,  swy4SEy4; 

Sec.  31,  Lots  1-4,  WViNEy4,  SEy4NEy4. 

E>/4WV<i.SEy4; 
Sec.  32,  NEV4NEy4.  W%SWy4.  SEy4SWy4; 
Sec.  33,  NEy4,  EV4N'Wy4.  SWy4NWy4. 

E'/4SWy4,  NV4SEy4.  SEy4SEy4; 
Sec.  34,  NEVi.  VWi,  NV4SEy4.  SEy4SEy4: 
Sec.  35.  WVi.  SEy4. 
T  8  N..  R.  28  E.. 
Sec.  6,  Lot  3.  SEy4NWy4,  E%SWy4.  that 

portion  west  of  County  Road  3C  Lots  4- 

7; 
Sec  7.  EViWVi.  that  portion  west  of  County 

Road  3C.  Lots  1-4; 
Sees.  13  and  14.  that  portion  south  of  Lucky 

Boy  Pass  Road: 
Sec  18,  EViWVt,  that  portion  west  of 

County  Road  3C  Lots  1-4; 
Sec  19,  Lots  1-3,  NEy4NWy4,  that  portion 

west  of  County  Road  3C,  Lot  4, 

SE  ViSWy4,  that  portion  west  of  County 

Road  028.  NEy4SEy4,  S^SEy4,  that 

portion  south  of  Lucky  Boy  Pass  Road: 
Sees.  20-24,  that  portion  south  of  Lucky 

Boy  Pass  Road: 
Sees.  25-29,  all: 
Sec  30.  NWy4NEy4,  NEy4NWy4,  that 

portion  south  of  County  Road  028  and 

Lucky  Boy  Pass  Road,  Lots  1-4, 

NEy4NEy4,  sv4NEy4.  SEy4Nwy4. 

EV4SWy4,SEy4; 
Sec.  31,  Lots  1-4.  EV4WV4.  EVt: 
Sees.  32  and  33.  all; 
Sec  34,  NV4NEy4,  SEy4NEy4.  NWy4,  Nwy* 

swy4,  SEy4Swy4,  NEy4SEy4.  sv4SEy4: 

Sec  35,  NV4,  S^SWy4,  NEy4SE'A.  S^4iSEy4: 
Sec  36,  all. 
T  7  N.,  R.  28  E, 
Sec  6,  Lots  2,  6.  7,  SWy4NEy4,  SEy4NWy4. 

NEy4SWy4.  that  portion  west  of  County 

Road  3C,  Lots  3-5; 
Sec.  30.  Lots  3, 4,  that  portion  west  of 

County  Road  3C: 
Sec  31,  Lots  1,  2,  SEy4NWy4.  EV4SEy4.  that 

portion  west  of  County  Road  3C,  Lots  3, 

4. 
T.  8  N.,  R.  28  E., 
Sec  31,  Lots  1,  2,  SEy4NWy4,  NEy4SWy4. 

W'>^SEy4,  SEy4SEy4  that  portion  west  of 

County  Road  3C,  Lots  3,  4.  SEy4SWy4. 
T  7  N..  R.  29  E.. 
Sec.  23,  that  portion  south  of  Lucky  Boy 

Pass  Road; 
Sec.  24,  that  portion  south  of  Lucky  Boy 

Pass  Road; 
Sec25.EV4SWy4; 
Sees.  28-28,  and  32-33,  that  portion  south 

of  Lucky  Boy  Pass  Road: 
Sec  34,  except  Patent  27-76-0015: 
Sec.  35.  all- 
Sec  36.  S^^NEy4,  W'/4,  SEy4. 
T  5  N.,  R.  30  E., 
Sec  1.  Lots  1.  2.  SWy4NEy4.  SEy4SWy4. 

Vi'/zSEV*.  that  portion  west  of  the 


westerly  boundary  of  the  highway  right- 
of-way  for  State  Highway  Route  359 
(also  known  as  Pole  Line  Roadi,  Lots  3, 4, 
SV4NW%.  NV4SWy4.  SWy4SWy4; 

Sec.  2.  Lots  l-4,SV4NEy4.  SWy4.  SV<!SEy4; 

Sec  11,  all: 

Sees.  12-14,  23.  and  26.  that  portion  west  of 
the  westerly  boundary  of  the  highway 
right-of-way  for  State  Highway  Route 
359. 
T.  6  N.,  30  E.. 

Sec  1,  that  portion  west  of  the  westerly 
boundary  of  the  highway  right-of-way  for 
Highway  U.S.  95: 

Sec  2.  Lots  1.  2.  SEy4NEy4.  NEy4SEy4.  that 
portion  west  of  the  westerly  boundary  of 
the  highway  right-of-way  for  Highway 
U.S.  95,  Lot  3.  SWy4NEy4,  S'ANWy4, 
SW  y4,  N W  V4SE  y4,  S  V^SE  y4: 

Sec  3,  Lots  1-4,  S%N'/4,  SVt: 

Sec.  4.  Lots  1-4,  SVtN'A,  SVt; 

Sec  5,  Lots  1-4,  SV^NV^,  S^: 

Sees.  8-11,  all; 

Sec.  12.  W^4NEy4.  EV4NWy4,  SEy4.  that 
portion  west  of  the  westerly  boundary  of 
the  highway  right-of-way  for  Highway 

U.S.  95,  wviNwy4,  swy4: 

See.  13,  EViEV^,  that  portion  west  of  the 
westerly  boundary  of  the  highway  right- 
of-way  for  Highway  U.S.  95,  WWEV4. 
WV4: 

Sees.  14-17.  all; 

Sec.  24,  E'/^EVi.  that  portion  west  of  the 
westerly  boundary  of  the  highway  right- 
of-way  for  Highway  U.S.  95,  WViEVi, 
WV4: 

Sec  25.  EV^.  that  portion  west  of  the 
westerly  boundary  of  the  highway  right- 
of-way  for  Highway  U.S.  95.  WV4: 

Sec  36.  WV4EV^.  EMjWVi.  that  portion  west 
of  the  westerly  boundary  of  the  highway 
right-of-way  for  Highway  U.S.  95,  W  Vt 

T.  7  N..  R.  30  E.. 
Sec  18.  SWy4SEy4,  that  portion  south  of 

Lucky  Boy  Pass  Road: 
Sec  19,  Lot  1,  NV4NEy4.  NEy4NWy4.  that 

portion  south  of  Lucky  Boy  Pass  Road, 

Lots  2-3,  SEy4NWy4; 
Sec.  20.  NWy4NWy4,  that  portion  south  of 

Lucky  Boy  Pass  Road,  EVt.  EVtNVi/V*, 

swy4Nwy4.  swyi: 

Sec.  21,  EV4,  that  portion  west  of  the 
westerly  boundary  of  the  highway  right- 
of-way  for  State  Highway  Route  359; 

Sec  27,  SWy4,  SWy4SEy4,  that  portion 
west  of  the  westerly  boundary  of  the 
highway  right-of-way  for  State  Highway 
Route  359; 

Sec.  28.  E^iNEy4,  NEy4SEy4.  that  portion 
west  of  the  westerly  boundary  of  the 
highway  right-of-way  for  State  Highway 
Route  359,  WV4NEy4.  NV4NWy4.  SEy4 

Nwy4,  Nwy4SEy4: 

Sec  29,  EMiNEy4; 

Sec  30,  NEy4SWy4; 

Sec  31,  Lot  4,  EV4NEy4.  SWy4NEy4,  E% 

swy4.  NEy4SEy4.  sv<sSEy4; 

Sec  32.  NWy4NWy4,  swy4: 

Sec  33.  S'/<jSEy4; 

Sec  34,  NViNWV*.  SE>/4NEy4,  that  portion 
west  of  the  westerly  boundary  of  the 
highway  right-of-way  for  State  Highway 
Route  359,  SWy4NWy4,  E'/<iNWy4.  NV4 
SEy4; 

Sec  35.  WANWV*.  SEy4NWy4.  swy4, 
SWy4SEy4,  that  portion  west  of  the 


westerly  boundary  of  the  highway  right- 
of-way  for  State  Highway  Route  359. 
T.  3  N.,  R.  31  E., 

Sec  1,  Lots  1-4,  SVtNM.  SVi; 

Sec  2,  Lots  1-4,  SMiN'A.  SW, 

Sec  3.  Lots  1-4,  S^NV^,  SV^: 

Sec  4.  Lots  1-4,  S'/4N'/i,  SV4: 

Sec  6,  Lots  1-7,  SMiNEy4,  SEy4NWy4,  EV4 

swy4.  SEy4: 

Sec  7,  Lots  1-4.  EVi,  EV4WV4; 

Sees.  8-17.  all; 

Sec  18.  Lots  1-4.  EV^W^.  E'A. 
T  4  N..  R.  31  E.. 

Sees.  25-28.  all; 

Sec.  29.  except  Patent  959088: 

Sec.  30,  Lots  1-4,  EViWVi,  EVi; 

Sec.  31.  Lots  1-4,  E^WMi,  E^k,  except 
Patent  959088; 

Sec  32.  except  Patent  959088; 

Sees.  33-36,  all. 
T.  5  N..  R.  31  E.. 

Sees.  13-15,  and  22-28,  all. 
T.  1  N..  R.  32  E., 

Sec  1,  Lots  2-4,  SWiNVi,  SVi; 

Sec  2.  Lots  1-4,  SV4NMr,  S%; 

Sec  3,  Lots  1-4.  SViNVi.  SV4; 

Sec  4,  Lots  1-4.  SV^NV^.  S\k: 

Sec  5,  Lots  1-4.  SViNVi.  SV4: 

Sec.  8.  NV4.  NEy4SWy4.  SWy4SWy4; 

Sec  9,  NEy4,  N%NWy4.  NViSEy4: 

Sees.  10-12,  all; 

Sec  13.  NEy4,  WV4.  Wy2SEy4; 

Sees.  14  and  15.  all; 

Sec  16.  SV4NEy4.  NWy4,  WV4SWy4,  SEy4 

swy4,  SEy4: 

Sees.  17, 20,  and  21.  all; 

Sec  22,  NV4,  EV4SWy4.  NV4NWy4SWy4, 

NVkS^4Nwy4Swy4.  swiSwy4Nw% 
swy4.  s%swy4swy4.  sv4NEy4Swy4 
swy4.SEy4: 

Sees.  23—27  all' 

Sec  28.  Ni^N^,  SEy4NEy4,  SWV4NWy4. 

SEy4; 
Sec  29,  Lots  1-3.  NVi.  NEy4SWy4: 
Sec.  30.  Lots  1-5.  NEy4NEy4; 
Sec  33.  Lots  1-3.  NVi,  NEy4SWy4.  NVi 

SEy4.  SEy4SEy4: 

OCC>  iJ4t  a  111 

T.  2  N..  R.  32  E.. 

Sec  29,  NVi,  SWy4,  NV<iSEy4,  SEy4SEy4: 

Sec.  30,  Lots  1-4,  EViWVi,  EVi; 

Sec  31,  LoU  1-4.  EViWVk.  EVi; 

Sees.  32-35,  all- 
Sec  36.  WVi,  WViEVi,  NEy4NEV4. 
T.  1  N.,  R.  33  E., 

Sec  1.  Lots  1-4.  SViNVi.  SVi: 

Sec  2.  Lots  1-4,  SViNVi.  SVi; 

Sec  3.  Lots  1,2.  SyaNEy4.  WViSEy4; 

Sec  5,  Lots  2-4.  SWy4NWy4.  NWV4SWy4, 
SViSWy4; 

Sec  6,  Lots  1-7.  SViNEy4,  SEy4NWy4.  EVi 

swy4,SEy4; 

Sec.  7,  Lots  1-4,  EViWVi,  EVi; 

Sec  8,  WVi; 

Sec  9,  SEy4: 

Sec  10,  NEy4.  SViNWy4,  SVi: 

Sees.  11  and  12,  all. 
T.  2  N.,  R.  33  E.. 

Sec.  31,  Lot  1,  NViNEy4.  NEy4NWy4,  SEy4 
SEy4; 

Sec  32,  NEy4,  NViNWy4,  SWy4,  NViSEy4; 

Sec.  33.  NVi.  NViSVi; 

Sees.  34-36,  aU. 
T.  2  S..  R.  34  E., 
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Sec  1.  Lots  1-4.  SViSWV4,  NEy4SEy4.  SVi 

SEy4: 
Sec  2,  Lots  1-4,  SWViNEy4.  SViNWy4, 

swy4,sviSEy4: 

Sec  3.  Lots  IX  SViNEy*.  WVi.  SEy4; 
Sees.  4. 9-14,  23-28.  and  38,  all. 
T.  3  S.,  R.  34  E, 
Sees.  1  and  12.  all 

I*    9  C     D    oc  p 

Sec  6.  Lots  1-7.  SViNEV^,  SEy4NWy4.  EVi 

swy4.SEy4: 

Sec  7.  Lots  1-1  EViWVi.  EVi: 
Sec  la  Lou  1-4.  EViWVi.  EVi; 
Sec  19.  LoU  1-4.  EViWVi.  EVi: 
Sec  aa  LoU  1-4.  EViWVi,  EVi: 
Sec  31.  LoU  1-4.  EViWVi.  EVi. 
T.  3  S.,  R.  35  E, 
Sees.  6, 7.  and  18,  aH. 

Hot  Creek  Aim 

Mount  Diablo  Meridian 

T.  8  N..  R.  46  E, 

Sec  1,  all; 

Sec  2.  Lots  1-4,  SViNVi.  SVi; 

Sec  3,  LoU  1-4,  SViNVi,  SVi; 

Sec  4,  LoU  1-4,  SViNVi.  SVi; 

Sec  5.  Lou  1-4.  SViNVi.  SVi: 

Sees.  6-17,  all: 

Sees.  20-25, 2a  and  29.  that  portion 
identified  on  the  map  entitled  Nevada 
Interchange  '*C*'  dated  August  198a 
T.gN.,R.4gE, 

Sees.  1-4,  alh 

Sec  a  NViNEy«.  SWV^NEy4.  WVi. 
WViSBVi' 

Sec.  la  Eli!  EViWH.  NWy4NWy4: 

Sees.  11-14.  all: 

Sec  ia  EVi.  EViWVi,  WViSWVi; 

Sec*,  la  nd  21-2a  all 
T.10N^R.49E, 

Sec.  1.  LoU  1. 2.  SViNEV^.  WVi.  SEV^ 

Sec  2.  EVi.  SWV4NWy4.  SEy4SWV4; 

Sec.  3,  LoU  1.  2.  SViNEy4.  WVi,  ?IRV*i 

Sec4.aU: 

oec  Ok  cvi; 

Sec  a  unC 

Sees.  9  and  10,  aD; 

Sec  11.  EVi,  EViNWy4,  NEy4SWV4: 

Sees.  12  aod  13,  all: 

Sec  14,  NEy4,  NWV4NWV4.  SViNWV4, 

NWV4SWy«.WViSEVi; 
Secs.l5andiaaD: 
Sec  17.  EVi: 
Sec  20.  BVi: 
Sec.  21.  all: 

Sec  22.  WViNBV^.  WVi,  EVi^V^: 
Sees.  2»-aa  all: 

Sec  27.  EViEVi,  WViNWV^  SWy4SBV^' 
Sec*.  2a  and  S»-3a  aU. 
T.11N..R.48E. 
Sec  la  NWV^.  WViSWy«.  NEV4SEV4« 

SViSEy*: 
Sees.  14-ia  all: 
See.  20.  LoU  1-3.  a  7.  WViNEV4. 

NWy4SEy4; 
Sgc8  21—23  &ik 
Sec  24,  EVi.  WViNWy4,  NEV^WM. 

sviswy4: 

Sec  2S.  aU* 

Sec.  2a  Nvi.  NEy4SWV^.  NViSEV^ 

SEy4SEy4; 
Sees.  27  and  2a  all: 
Sec  29.  EVi; 
Sec  32.  EVi: 
Sec  33,  NEV^,  NViNWy«.  SWV^NWV^ 

swvi,  wviSEy4,  SEy4SBK: 


Sec.  34.  all: 

See.  35.  EVi.  EViSWy4: 

Sec  36.  all; 
T.9N..R.49ViE. 

Seca.  1. 2. 11-14. 23-2a  S5.  and  3a  all. 
T.  10  N..  R.  49Vi  E. 

Sees.  11-14.  23-2a  and  3S-da  all. 
T.  8  N..  R.  50  E. 

Sees.  1-11.  and  16-21.  all 

Sees.  12-15.  22,  and  27-aa  that  portion 
identiHed  on  the  map  entitled  Nevada 
Interchange  "C"  dated  August  196a 
T.9N..R.50E. 

Sees.  1-36,  all 
T.  10  N..  R.  50  E. 

Sees.  7-36,  all. 
T.  11  N..  R.  50  E. 

Sees.  1-4.  all- 
Sec  a  LoU  3.  4.  NEV4.  SViNWV4.  SVi: 

Sees.  8-17,  alh 

Sec  la  UU  1, 2.  NEV^  EViNWV^.  SV^ 

Sees.  19-36.  aU. 
T.  12  N..  R.  50  E. 

Sees.  1. 12-14. 23-27,  and  34-3a  alL 
T.  13  N.,  R.  50  E. 

Sec.  3a  that  portion  identified  on  the  map 
entitled  Nevada  Interchange  "C  dated 
August  198a 
T.  8  N..  R.  51  E., 

Sees.  5-7,  that  portion  identified  on  the 
map  entitled  Nevada  Interchange  "C 
dated  August  198a 
T.  9  N.,  R.  51  E. 

Sees.  1, 2. 11. 14-ia  21.  za  32.  and  33.  tkat 
portion  identified  on  the  map  entitled 
Nevada  Interchange  "C"  dated  August 
198a 

Sees.  3-10. 17-20.  and  29-31.  all 
T.  10  N.,  R.  51 E. 

Sec  7.  LoU  1-4: 

Sec.  a  LoU  1-4; 

Sec.  9.  LoU  1-4; 

Sees.  16  and  17.  alL- 

Sec  la  LoU  1-4.  EViWVi.  EVi; 

Sec.  19.  LoU  1-4.  EViWVi.  EVi: 

Sees.  20.  21. 2a  and  2a  all: 

Sec  30.  LoU  1-4,  EViWVi.  EVi; 

Sec  31,  LoU  1-4.  EViWVi.  EVi; 

Sees.  32-35,  all 
T.  11  N..  R.  SI  E, 

Sec4.WVi.WViEVi; 

Sees.  5-a  all; 

Sec.  9.  WVi.  WViEVfc 

SeciaWVi.WViEVi: 

Sees.  17-20,  alh 

Sec  21.  WVi.  WViEVi: 

Sec2aWVi.WViEVi: 

Sees.  29-32.  alh 

Sec  33.  WVi.  WViEVi. 
T.  12  N..  R.  51  E. 

Sees.  4,  5, 9.  and  16.  that  portion  idenUfied 
on  the  map  entitled  Nevada  Interchange 
"C"  dated  August  198a 

Sec  a  Lots  1-7,  SViNEy4,  SEV^WV^ 
EViSWy4,  SEVi; 

Sec  7,  UU  1-4,  EViWVi.  EVi; 

Sees.  8  and  17.  all; 

Sec  la  LoU  1-1  EViWVi.  EVi: 

Sec  19.  LoU  2-4,  EViWVi.  BVi: 

Sec  20,  all 

Sec.  21,  WVi,  WViEVi: 

Sec2aWVi.WVkEVi: 

S6C«  29  fill* 

Sec  3o!  Lots  1-4,  EViWVi.  EVi; 
Sec  31.  LoU  1-1  EViWVi.  EVi; 
Sec  32,  all 


Sec.  33.  WVi.  WViEVi. 
T.  13  N.,  R.  51  E. 
Sees.  31  and  32,  that  portion  identified  on 

the  map  entitled  Nevada  Interchange  '*C 

dated  August  196a 

Red  Rock  Area 

Mount  Diablo  Meridian 

T.  17  S..  R.  53  E. 
Sec.  1.  LoU  1-1  SViNVi.  SVi; 
Sec  2.  LoU  1-1  SViNVi.  SV4: 
Sec  3.  LoU  1-1  SViNVi.  SVn 
Sec  la  all 

Sec  11,  NWy4NEy4,  SViNEy4,  WV4.  SEV*: 
See.  12.  NVi,  NEV^SWy«.  SV^Wy«.  SEV4: 
Sees,  13-15,  and  22-25.  all 
Sec  2a  NViNVi.  SEV^NEy*.  SEV^NWV^ 

swy4.  NViSEy4.  swy4SEy4; 

Sec.  27,  NVi.  SWV4.  WViSEVi: 

See.  34.  except  Patent  42615: 

Sec.  35.  all: 

See.  3a  NVi.  WViSWV4.  SEV^Wy4.  SEV^ 
T.  18  S..  R.  53  E. 

Sec  1.  LoU  1-4,  SViNVi.  SVi. 
T.  17  S..  R.  54  E. 

Sec  3.  LoU  a  1  SViNWV^.  SWV4: 

Sec  1  LoU  1-4,  SViNVi.  SVi: 

Sec.  a  LoU  1-4,  SViNVi,  SVi; 

Sec.  a  LoU  1-7.  SViNEV^  SEViNWy*. 
EViSWy4,  SEy4; 

Sec  7,  LoU  1-1  Ey4WVi.  BVfe 

Sees.  8  and  9,  all 

Sec  la  WVi: 

Seca.  15-17.  aO; 

Sec  la  LoU  1-4.  EViWVi.  EVfc 

Sec.  19.  LoU  1-1  EViWVi.  EVi: 

Sees.  20-23,  and  25-29.  all 

Sec  3a  LoU  1-1  EViWVi.  EVi: 

Sec  31.  LoU  1-1  EViWVi.  BVi; 

Sees.  32-3a  all. 
T.  18  S..  R.  54  E. 

Sec  1.  LoU  1-4.  SViNVi.  SVi; 

Sec  2.  Loto  1-1  SViNVi.  SVi: 

Sec  a  LoU  1-4.  SViNVi.  SVi: 

Sec  1  LoU  1-1  SViNVi.  SVi; 

Sec  5.  LoU  1-4.  SViNVi.  SVi: 

Sec.  a  LoU  1-7.  SViNVi.  SEViNWVi. 
EViSWVi.  SEV^ 

Sec  7.  LoU  1-4,  EViWVi.  EVi; 

Sees.  a-17.  ZO-za  and  33-3a  alL 
T.  19  S..  E  54  E. 

Sec  1,  LoU  1-4.  SViNVi.  SVi: 

Sec  2,  LoU  1-4.  SViNVi.  SVi: 

Sec  a  LoU  1-4.  SViNVi,  SVi: 

Sec.  1  LoU  1-4.  SViNVi.  SVi; 

Sees.  9-lS,  all. 
T.  17  S..  E  55  E. 

Sees.  16  and  17.  aB; 

Sec  la  LoU  1-4.  EViWVi.  EVi: 

Sec  19,  LoU  1-1  EViWVi,  EVi: 

Sees.  20-22.  and  27-2a  all; 

Sec  3a  LoU  1-4.  EViWVi,  EVi; 

Sec  31,  LoU  1-1  EViWVi,  EVi: 

Sees.  32-35,  all 

Sec36,  WVi,  WViEVi. 
T  1ft  ^  R  S5  F 

Sec.  i.  Lou  lU.  SViNVi.  SWVi.  SViSEy«: 

Sec.  2.  LoU  1-4.  SViNVi,  SVi: 

Sec  a  LoU  1-1  SViNVi.  SVi: 

Sec  1  LoU  1-4,  SViNVi.  SVi: 

Sec  a  LoU  1-1  SViNVi,  SVi; 

Sec  a  LoU  1-7,  SViNEVi.  SEViNWVi.  EVi 
SWy4.SEVi: 

Sec  7,  LoU  1-4.  EViWVi,  EVi; 

Sees.  8  and  9,  all 
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Sec.  10,  W'/4: 

Sec.  15,  WVi: 

Sees.  16  and  17.  all; 

Sec.  18,  Lots  1-4,  EV4WV4,  EV4: 

Sec.  19.  Lots  1-4.  EV4WV4,  E'/4; 

Sees.  20-22.  and  2&-29,  all; 

Sec.  30.  LoU  1-4.  EViW  "4,  EV4;  ^ 

Sec.  31.  Lote  1-4,  EV4WV4.  E»4; 

Sees.  32-35.  all. 
T.  19,  S.,  R.  55  E., 

Sec.  3.  Lots  1-4.  SV^NV^.  SV^: 

Sec.  4.  Lots  1-4.  S\4N%,  SV4; 

Sec.  5.  Lots  1-4.  SV4N«4.  SW. 

Sec.  6,  Lots  1-7,  SViNEVi.  SEV4NWV4,  EVi 
SWy4,  SE'A: 

Sec.  7,  Lots  1-4,  EMiW%,  EVi; 

Sees.  8-10.  and  15-17,  all: 

Sec.  18,  Lots  1-4,  EViWVi.  EV4; 

Sec.  20.  EV,; 

Sens.  21-23.  25-27,  and  34-3&  all. 
T.  20  S.,  R.  55  E., 

Sec.  1.  Lots  1-4,  SViNVi,  SVi; 

Sec.  2.  Lots  1-4,  SViNVt.  SVi; 

Sec.  3,  Lots  1-4.  SV4NV4.  SVt; 

Sees.  10-14.  24,  and  25,  all. 
T.  17  S..  R.  .S6  E.. 

Sec.  31.  Lots  1-4.  NEV«,  NEV4NWV4, 

SEV4Swy4,Ey4SEy4. 

T.  18  S.,  R.  56  E., 

Sec.  1,  Lots  1-4,  SV4NV4,  S'A; 

Sec.  2.  Lots  1-4,  SViNVt,  SVt; 

Sec.  3,  Lots  1-4,  SV^NVi,  SVt; 

Sec.  4.  Lots  1-4.  SV4N^,  SVt; 

Sec.  5.  Lots  1-4.  SV4NV4.  Sh^; 

Sec.  6.  Lots  1-4,  7,  SViNEV4,  SEV4NWy*, 
EV4SWy4,  SEy4: 

Sec.  7,  lots  1-4,  EV4WV4,  EVt; 

Sees.  8-11.  all; 

Sec.  12.  NV4,  NViSVi,  SEV4SWy4,  SV4SEy4: 

Sec.  13,  EVi.  SViNWV'*,  SWy4; 

Sec.  14,  NWyiNEy4.  SViNEVi.  WMs.  SEy4; 

Sees.  15-17.  23.  and  24,  all. 
T.  20  S.,  R.  50  E., 

Sec.  6,  Lots  1-7.  SViNEy4,  SEy4NWy4,  EVi 

swy4,SEy4; 

Sec.  7.  lots  1-4.  EViWVi.  EVi; 

Sees.  8-ia  and  14-17,  all; 

Sec.  18.  LoU  1-4,  EVtWVi,  E'/i; 

Sec.  19.  Lots  1-4.  EViWVi,  EVi; 

Sees.  20-26.  all; 

Sec  27.  NViiNEy4.  SEy4NEy4.  NWy4,  WVi 

swy4.  NEy4SEy4.  sviSEy4; 

Sees.  28  and  29.  all; 

Sec.  30.  Lots  1-4,  EVi  WVi.  EVi; 

Sees.  32-38,  all. 
T.  21  S..  R.  56  E., 

Sec.  1,  Lots  1-4.  SViNVi,  SVi; 

Sec.  2.  Lots  1-4,  SViNVi.  SVi; 

Sec  3,  Lots  1-4.  SViNVi.  SVi; 

Sec  4.  Lots  1-4.  S'<iNVi.  SVi; 

Sec  5  Lots  1-4.  SViNVi,  SVi; 

Sees.  8-17,  20-28,  and  3^-06,  all. 
T.  18  S..  R.  57  E., 

Sec  2.  Lots  1-4.  SViNVi,  SVi; 

Sec  3.  Lots  1-4,  S'/iNVi,  SVi; 

Sec  4.  Lots  1-4.  SViNVi,  SVi; 

Sec.  5  Lots  1-4,  SViNVi.  SVi; 

Sec  6,  Lots  1-7,  SViNEy4,  SEy4NWy4,  EVi 
SWy4.SEy4: 

Sec  7,  Lots  1-4,  EViWVi,  EVi; 

Sees.  8-11,  and  14-17.  all: 

Sec  1ft  Lots  1-4,  EViWVi,  EVi; 

Sec  19,  Lots  l-4..EViW'/i.  EVi; 

Sec.  20-23.  26-29.  and  32-35,  all. 
T.  19  S..  R.  57  E., 

Sec  1.  Lots  5-20; 


Sec  2,  Lots  5-20; 
Sec  3.  Lots  5-20; 
Sec  4.  Lots  5-20; 
Sec  9.  NViNEy4NEV4NEy4,  SEy4NEy4NEy4 

NEy4.  NViNwy4NEy4NEy4,  swv4Nwy4 
NEy4NEy4.  wviSwy4NEy4NEy4,  Nwy4. 
wviNEy4Swy»NEy4,  wviswy4NEy4, 
SEy4Swy4NEy4,  S'/iNEy4SEy4NEy4, 
SEy4Nwy4SEy4NEy4,  sviSEy4NEy4,  svi; 

Sec  10.  NViNEy4NWy4.  EViSEy4NEy4 

Nwy4,  NViNwy4Nwy4.  sviNViswy4 
Nwvi.  sviswy4Nwy4.  NEy4SEy4Nwy4, 
NEy4Nwy4SEy4Nwy4.  sviNwy4SEy4 

NWy4.  S'/iSEViNWV.,  S'/i; 
Sec.  11,  Lots  1-16; 
Sec  12,  Lots  1-16; 
Sees.  13-16,  and  21-26,  all; 
Sec  27.  NViN'/i.  EViSWy4NEy4.  NViNWy4 

swy4NEy4,  sviSwy4Swy4NEy4.  SEy4 
NEy4,  swy4Nwy4,  NViNEy4SEV4Nwy«, 
swy4NEy4SEy4Nwy4,  wviSEy4Nwy4. 
Nwy4SEy4SEy4Nwy4,  sviSEy4SEy4 

NWy4,  SVi; 
Sec  28,  NViNEy4,  NWy4.  NWy4SWy4,  SVi 

SW  y4.NEy4SEV4,SViSEy4: 
Sec.  34-36.  all. 
T.  20  S..  R.  57  E.. 
Sec  1.  Lots  1-4.  SViNEy4,  SWy4NWVi, 

wviswy4.  SEy4Swy4.  SEy4; 

Sec  2.  Lots  1-4.  SViNVi.  SVi; 

Sec  3.  Lots  1-4.  SViNVi,  SVi; 

Sees.  10-17,  all; 

Sec  19.  Lots  1-4.  EViWVi,  EVi; 

Sees.  20-23.  and  26,  all; 

Sec  27,  NVi,  NViSVi.  SEy4SWy4.  SViSEV4; 

Sec  28.  NEy4NEy4,  WVi.  WViSEy4.  SEVi 

SEy4; 
Sec.  29,  all; 

Sec  30,  Lots  1-4.  EViWVi.  EVi; 
Sec  31.  Lots  1-3,  NEy4.  EViNWy4,  NEVi 

SWy4,  NViSEy4; 
Sees.  32-33,  all; 

Sec  34.  EVi.  swy4Nwy4.  swy4: 

See.  35.  all. 
T.  21  S..  R.  57  E., 

Sec  2.  Lots  1-4,  SViNVi,  SVi; 

Sec.  3,  Lots  1-4.  SViNVi,  SVi; 

Sec  4.  Lots  1-4,  SViNVi,  SVi; 

Sec  5,  Lots  1-4.  SViNVi.  SVi; 

Sec  6,  Lots  1-7,  SViNEy4,  SEy4NWy4,  EVi 
SWy4.SEy4; 

Sec  7,  Lots  1-4,  EViWVi,  EVi: 

Sees.  8-11,  and  14-17.  all; 

Sec  18,  Lots  1-4.  EViWVi.  EVi; 

Sec  19.  Lots  1-4,  EViWVi.  EVi; 

Sees.  20-23.  and  26-29.  all; 

Sec  30.  Lou  1-4.  EViWVi.  EVi; 

Sec  31.  LoU  1-4.  EViWVi.  EVi; 

Sees.  32-35.  all. 
T.  22  S..  R.  57  E.. 

Sec  1.  UU 1-4,  SViNVi.  SVi; 

Sec  2,  LoU  1-4.  SViNVi,  SVi; 

Sec  3.  LoU  1-4.  SViNVi.  SVi; 

Sees.  10-14.  all; 

Sec  15.  NVi:  EViSWy4.  SEy4; 

Sees.  22-27.  and  35-36.  all. 
T.  23  S..  R.  57  E.. 

Sec  1.  Lots  3.  4.  SViNWV4.  SWV4.  except 
Patent  648859.  SEy4; 

Sec  2.  Lots  1-4.  SViNVi.  SVi; 

Sec  11,  all; 

Sec  12.  except  Patents  2203  and  648859; 

Sees.  13. 14,  24.  and  25,  all. 
T  19  S    R  58  E. 

See.  6.  LoU  1-7.  SViNEWi.  SEy4NWy4.  EVi 

swy4.SEy4: 


Sec.  7.  Lots  1-4.  EViWVi.  EVi; 
Sec  18.  LoU  1-4.  EViWVi.  EVi; 
Sec  19.  LoU  1-4,  EViWVi,  EVi; 
Sec  30.  LoU  1-4.  EViWVi.  EVi; 
Sec  31.  Lou  1-4.  E'/i  WVi.  EVi. 
T.  20  S..  R.  58  E.. 
Sec  6.  LoU  1.  S-7.  SViNEy4.  EViSWV4.  NVi 

SEy4.  swy4SEy4; 

Sec  7.  LoU  1-4.  EViWVi,  EVi. 
T.  22  S..  R.  58  E-. 
Sec  19.  Lots  1-4.  EViWVi.  NEy4.  except 
Patent  200252.  NWy4SEV4.  SViSEy4; 

Sec  20,  Nwy4,  E'/iNwy4Swy4Swy4. 
Nwy4SEy4Swy4,  wviswy4SEy4Swy4. 

NViSEy4,  SEy4SEy4: 

Sec  29.  LoU  1-10.  sviNEy4NEy4,  swy« 
NEy4,  EViNEy4SEy4NEy4.  wviSEy4NEy4. 
SEy4SEy4NEy4.  NEy4SEy4,  S'/iSEy4; 

Sec  30.  Lots  5-20; 
See.  31.  Lots  5-12. 
T.  23  S..  R.  58  R. 
Sec  5,  LoU  1.  2.  SViNEy4.  SVi; 
Sec.  6,  Lots  3-7.  SEy4NWy4,  EViSWy4. 

SEy4; 
Sec.  7.  Lots  1-4,  EViWVi,  EVi; 
Sees.  8,  and  14-17.  all; 
Sec.  1&  Lou  1-4.  EViWVi.  EVi; 
Sec  19,  LoU  1-4,  EViWVi,  EVi; 
Sees.  20-23.  and  26-29.  all; 
Sec  30.  LoU  1-4.  EViWVi,  EVi. 

The  area  described  above  aggregates 
704.482.785  acres  in  Carson  City,  Clark, 
Douglas,  Esmeralda,  Lyon,  Mineral,  Nye 
and  Washoe  Counties  (Sierra  Foothills 
Area  aggregates  270,405.883  acres,  Hot 
Creek  Area  aggregates  180,653.958  acres 
and  the  Red  Rock  Area  aggregates 
253,422.944  acres). 

A  copy  of  the  legal  description  and 
the  maps  depicting  the  involved  lands 
are  on  file  for  public  inspection  in  the 
following  offices: 

Governor  of  Nevada.  State  of  Nevada. 

Carson  City,  Nevada  89710 
Supervisor,  Toiyabe  National  Forest  1200 

Franklin  Way,  Sparks,  Nevada  89431 
Supervisor,  Inyo  National  Forest.  873  N.  Main 

Street.  Bishop,  California  93514 
State  Director.  Bureau  of  Land  Management, 

Nevada  State  OfTice.  850  Harvard  Way, 

Reno,  Nevada  89502 
Chief,  U.S.  Forest  Service.  U.S.  Department  of 

Agriculture.  South  Building,  12th  and 

Independence  Avenue.  SW..  Washington, 

DC  20250 
Director  (322).  Room  3643.  MIB,  Bureau  of 

Land  Management  18th  and  C  Streets, 

NW.,  Washington,  DC  20240 

R.M.  Qim)  Nelson, 

Supervisor,  Toiyabe  National  Forest,  U.S. 
Forest  Service. 
Edward  F.  Spang, 

State  Director,  Nevada  Bureau  of  Land 

Management 

[FR  Doc.  89-27518  Filed  11-22-89;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  17, 1989. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new. 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  nimiber  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Public  Law  96-511  applies;  (9)  Name 
and  telephone  number  of  the  agency 
contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin.       . 
Bldg.,  Washington.  DC  20250.  (202)  447- 
2118. 

Revision 

•  National  Agricultural  Statistics 

Service 
Milk  and  Milk  Products 
None 

Monthly;  Quarterly;  Annually 
Farms;  Businesses  or  other  for-profit; 

167.493  responses;  19.747  hours;  not 

applicable  under  3504(h) 
Larry  Gambrell  (202)  447-7737 

•  Forest  Service 

Determination  of  Financial  Status  of 
Contractors  and  Prospective 
Contractors 

FS-6500-24.  FS-6500-25 

On  Occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  350 
responses;  6,714  hours;  not 
applicable  under  3504(h) 

William  Helmer  (703)  235-8466 

Extension 

•  Foreign  Agricultural  Service 

CFR  Part  1493 — Regulations  Covering 
CCC"8  Export  Credit  Guarantee 
Program  (GSM-102)  and  CCC's 
Intermediate  Export  Credit 
Guarantee  Program  (GSM-103) 

None 

Recordkeeping;  On  Occasion 


Businesses  or  other  for-profit.  13,920 
responses;  14,344  hours;  not 
applicable  under  3504(h) 

LT.  McElvain  (202)  447-6225 

•  National  Agricultural  Statistics 
Service 
Egg,  Chicken,  and  Turkey  Surveys 
None 

Weekly,  Monthly,  Quarterly,  Annually 
Farms;  Businesses  or  other  for-profit; 
42,775  responses;  6,638  hours;  not 
applicable  under  3504(h) 
Urry  Gambrell  (202)  447-7737 
Larry  K.  Roberson, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc  89-27532  Filed  ll-22-«9:  8:45  am) 

BtUJNO  COOC  M1(MI1-« 

Forest  Service 

West  Branch  and  Bruin  II  Timber  Sales, 
Kootenai  National  Forest,  Lincoln 
County,  MT 

agency:  Forest  Service,  USDA. 
action:  Notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  Notice  is  hereby  given  that 
the  Forest  Service  is  gathering 
information  in  order  to  prepare  an  EIS 
(Environmental  Impact  Statement)  for  a 
proposal  to  harvest  approximately  1,800 
acres  of  timber  and  construct 
approximately  21  miles  of  road  in  the 
West  Branch  of  the  South  Fork  of  Big 
Creek  Drainage.  The  drainage  is  located 
approximately  12  air  miles  north  of 
Libby,  Montana.  All  of  the  proposed 
timber  harvest  and  road  construction 
would  occur  within  the  Rare  II  Gold  Hill 
Roadless  Area.  Some  road 
reconstruction  would  occur  outside  the 
West  Branch  Drainage. 

The  primary  purpose  and  need  for  the 
proposed  action  is  to  access  and  harvest 
primarily  high  risk  (to  mountain  pine 
beetle  infestation)  Lodgepole  pine  (LPP). 
This  proposed  project  would  salvage 
and  regenerate  mature  LPP  stands, 
create  diversity  to  prevent  future 
mountain  pine  beele  outbreaks,  and 
improve  habitat  diversity  for  wildlife. 
date:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  on  or  before  January  8, 1990. 
ADDRESSES:  Send  written  comments  to: 
District  Ranger,  Rexford  Ranger  District 
1299  Hwy.  93  N.,  Eureka.  MT.  59917. 
FOR  FURTHER  INFORMATION  CONTACT 
Bob  Seidel,  Timber  Management 
Assistant  or  Reta  Laford,  EIS  Team 
Leader,  Rexford  Ranger  District  Phone: 
(406)  296-2536. 
SUPPLEMENTARY  INFORMATION:  This  EIS 

will  tier  to  the  Kootenai  Forest  Plan 
Final  EIS  of  September,  1987,  which 
provides  overall  guidance  in  achieving 


the  desired  future  condition  for  the  area. 
The  activities  associated  with  timber 
harvest  and  road  construction  will  be 
conducted  in  a  manner  that  will 
maintain  high  quality  wildlife,  fisheries, 
and  watershed  objectives. 

Some  preliminary  analysis  work  was 
initiated  for  this  project  in  1984  and  has 
been  on-going  since  that  date.  The 
Forest  Service  is  seeking  information 
and  comments  from  Federal.  State,  local 
agencies,  and  other  organizations  or 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  actions.  The 
Forest  Service  invites  written  comments 
and  suggestions  on  the  issues  for  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS.  Preparation 
of  the  EIS  will  include  the  following 
steps; 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be  analyzed  in 
depth. 

3.  Elimination  of  insigniflcant  issues  or 
those  which  have  been  covered  by  a  relevant 
previous  environmental  analysis. 

4.  IdentiRcation  of  additional  reasonable 
alternatives. 

5.  Identification  of  potential  environmental 
effects  of  the  alternatives. 

6.  Determination  of  potential  cooperating 
agencies. 

The  timber  sales  and  road 
construction  under  consideration  would 
occur  in  an  area  encompassing 
approximately  5,500  acres  of  National 
Forest  lands  in  the  West  Branch  of  the 
South  Fork  of  the  Big  Creek  Drainage  on 
the  Rexford  Ranger  District  All  5,500 
acres  are  within  the  10.200  acre  Gold 
Hill  (West)  Roadless  Area  (#1X176). 

Included  in  the  area  of  analysis  are  all 
or  portions  of  the  following:  Sections  15, 
16,  20,  21,  22.  23,  25,  26,  27,  28,  29,  32,  33, 
34,  35.  36,  T33N,  R30W  and  Sections  4.  5, 
6  T32N,  R30W  Montana  Principle 
Meridian. 

The  areas  of  proposed  harvest  and 
reforestation  are  within  Management 
Area  (MA)  12.  Forest  Plan  direction 
states  MA  12  is  productive  timber  land. 
The  management  goal  is  to  maintain  or 
enhance  summer/fall  big  game  habitat 
and  produce  a  programmed  yield  of 
timber.  MA  21  (Big  Creek  Riparian 
Ecosystem)  is  also  within  the  analysis 
area,  but  no  timber  harvesting  or  road 
construction  activities  are  planned  in 
this  MA. 

To  date  we  have  identified  some 
primary  issues  we  feel  will  have  to  be 
analyzed  to  determine  the  effects  the 
proposed  project  will  have  on  these 
resources.  These  issues  are  as  follows: 

1.  To  what  extent  would  the  proposed 
action  affect  big  game  security  habitat  within 
and  adjacent  to  the  analysis  area? 
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2.  To  what  extent  would  harvest  methods 
and  fuel  reduction  measures  alTect  soil 
productivity? 

3.  How  would  th«  proposed  action  affect 
water  quality  and  watershed  stability? 

4.  To  what  extent  would  the  proposed 
action  allow  us  to  harvest  the  LPP  stands 
kiUed  by  or  at  risJc  of  Mountain  Pine  Beetle 
infestations? 

5.  To  what  extent  would  the  proposed 
action  reduce  or  allow  us  to  manage  the 
potential  fire  hazard  associated  with  large 
areas  of  LPP  at  risk  for  insert  infestation? 

6.  To  what  extent  would  the  proposed 
action  affect  the  Grizzly  Bear? 

7.  How  would  the  proposed  action  affect 
the  roadless  character  of  the  area? 

Tlie  Forest  Service  will  analyze  and 
disclose  in  the  DEIS/FEIS  the 
environmental  effects  of  the  proposed 
action  and  a  reasonable  range  of 
alternatives,  including  no  action.  Hie 
alternatives  to  the  proposed  action  will 
be  developed  responsive  to  the  piirpose 
and  need  for  the  action  and  to  the 
environmental  issues  raised  during  the 
scoping  process.  The  DEIS/FEIS  will 
disclose  the  direct  indirect  and 
cumulative  environmental  effects  of 
each  alternative  and  its  associated  site 
specific  mitigation  measures. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  People  may  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision. 
However,  two  periods  of  time  are 
identiHed  for  the  receipt  of  comments  on 
the  analysis.  The  two  public  comment 
periods  are  during  the  scoping  process, 
on  or  before  January  8, 1990  and  during 
the  review  of  the  DEIS  in  March,  1990. 

The  U.S.  Rsh  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
informally  consulted  throughout  the 
analysis.  We  will  adhere  to 
requirements  of  the  Endangered  Species 
Act  as  they  pertain  to  the  proposed 
action  and  its  estimated  effects  on 
threatened  and  endangered  species. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  pubhc  review 
by  March.  1990.  At  that  time,  the  EPA 
will  publish  a  notice  of  availability  of 
the  OEIS  m  the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  wiH  be 
45  days  from  the  date  the  notice  of 
availability  is  published  in  the  Federal 
Reg^tar. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 


meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519.  553  (1978),  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Ina  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  conunent  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 

Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  die  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Enviroiimental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

After  the  comment  period  ends  on  the 
draft  enviroiunental  impact  statement, 
the  comments  will  be  analysed  and 
considered  by  the  Forest  Service  in 
preparing  the  Rnal  EIS. 

Dated:  November  13. 1989. 
H.  Drew  BelloB. 

District  Ranger,  Rexford  Ranger  District, 
Kootenai  Natiotw]  Forest 

(FR  Doc.  89-27564  Filed  11-22-88;  &4S  am) 
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SdenWic  Advisory  Board  Mount  St 
Helens  flatlonat  Volcanic  Monument; 
Gifford  Pinchot  National  Forest;  Clarli 
County,  Vancouver,  WA;  Meeting 

The  Mount  St.  Helens  Scientific 
Advisory  Board  will  meet  at  8:30  a.m., 
March  13. 199a  at  the  David  A.  Johnston 
Cascades  Volcanic  Observatory,  5400 
McArthur  Blvd.,  Vancouver.  WA  98661. 
to  receive  information  on  and  discuss 
the  following: 

1.  Coldwater  Lalce — Johnston  Ridge 
update. 

2.  Castle  Lake  containment  plans. 


3.  Status  of  the  1990  I^VM  10th  year 
research  thrust. 

4.  Observatory  tour. 

5.  Open  discussion  of  topics  of  interest 
to  the  Advisory  Board  and  public 
comments. 

The  meeting  will  be  open  to  the 
pubUc  Persons  who  wish  to  make  a 
statement  to  the  Board  shoukl  notify  Dr. 
Jack  K.  Winjum.  Chairperson,  c/o 
Gifford  Pinchot  National  Forest  6926  B. 
Fotuth  Plain  Blvd..  Vancouver, 
Washington  98666,  206-696-7570. 
Written  statements  may  be  filed  with 
the  Board  before  or  after  the  meeting. 

Dated:  November  16, 1989. 
Ricliard  A.  Fenwo, 

Acting  Reg ionai  Forester. 

[FR  Doc.  89-27563  Filed  11-22-89:  &45  am) 
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Rm059»-AB06 

Recreation  Residence  Authorization 

agency:  Forest  Service.  USDA. 
ACTION:  Advance  notice  of  proposed 
policy;  extension  of  public  comment 
period. 

summary:  On  September  20. 1989.  at  54 
FR  38700,  the  Forest  Service  gave  notice 
of  its  intent  to  reconsider  its  policy  for 
administering  privately-owned 
recreation  residences  on  National  Forest 
System  lands.  The  reconsideration 
responds  to  an  appeal  decision  by  the 
Assistant  Secretary  for  Natural 
Resources  and  Environment  In  the 
September  notice,  the  agency  requested 
public  conunent  on  alternatives  to 
various  provisions  of  the  current  interim 
policy.  The  public  comment  period  was 
to  close  on  November  20.  However,  a 
number  of  organizations  and  individuals 
have  indicated  that  the  60-day  review 
period  was  iu>t  sufficient  time  to  review 
and  analyze  the  complex  new 
alternatives  and  have  requested 
additional  time  to  prepare  oooiments. 
Accordingly,  the  Forest  Service  has 
decided  to  extend  the  comment  period 
an  additional  60  days  to  January  19, 
1990. 

DATES:  Comments  must  be  received  in 
writing  and  postmarked  no  later  than 
January  19. 1990. 

ADDRESSES:  Send  written  comments  to 
F.  Dale  Robertson,  Chief  (2720).  Forest 
Service.  USDA  P.O.  Box  96090. 
Washin^on.  DC  20090-6090. 
FOR  FURTHER  INFORMATKM  CONTACT 
Questions  about  this  policy  should  be 
addressed  to  Betty  J.  Blair,  Lands  Staff, 
(703)  235-216a 
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Dated:  November  17, 1989. 
David  G.  Unger. 

Associate  Deputy  Chief,  National  Forest 
Service  System. 
[FR  Doc.  89-27565  Filed  11-22-89:  8:45  am] 

BtLUNO  CODE  3410-11-M 


Adson  Timber  Sale,  Swamp  Creek 
Timber  Sale,  Harriet  l^u  Timber  Sale 

ACTION:  Notice  of  v«rithdrawal  of 
decisions. 

SUMMARY:  The  Beaveriiead  National 
Forest  has  withdrawn  the  decisions  to 
implement  the  Adson  Timber  Sale, 
Swamp  Creek  Capital  Investment  Road 
and  Timber  Sale,  and  the  Harriet  Lou 
Timber  Sale.  Future  management 
activities  in  the  areas  will  occur  only 
after  further  environmental  analysis  and 
documentation  pursuant  to  NEPA.  Any 
new  decisions  to  proceed  with  activities 
in  the  areas  will  be  appealable  under 
Forest  Service  Regulations  36  CFR  part 
217.  The  following  Notices  of 
Withdrawal  have  been  executed 
DATES:  The  effective  dates  for  the 
Notices  of  Withdrawal  are  October  27, 
1989  for  the  Adson  Timber  Sale,  October 
27, 1989  for  the  Swamp  Creek  Timber 
Sale,  and  December  7, 1989  for  the 
Harriet  Lou  Timber  Sale. 
ADDRESS:  The  individual  withdrawal 
notices  were  executed  by  the  District 
Ranger.  Wise  River  Ranger  District  Box 
100,  Wise  River,  Montana  59762. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ed  Levert  District  Ranger.  Wise  River 
Ranger  District,  Beaverhead  National 
Forest,  Telephone  (406)  832-3178. 
SUPPLEMENTARY  INFORMATION:  The  text 
of  the  Notice  of  Withdrawal  of  Decision 
on  the  Adson  and  Swamp  Creek  sales 
as  they  will  appear  in  the  local 
newspaper.  The  Dillon  Tribune,  is  as 
follows: 

Notice 

Withdrawal  of  Decision 

for 

Adson  Timber  Sale 

USDA— Forest  Service 

Beaverhead  National  Forest 

Wise  River  Ranger  District 

Beaverhead  County,  Montana 

On  June  30. 1987, 1  signed  a  Decision 
Notice  to  implement  the  Adson  timber 
sale  on  the  Beaverhead  National  Forest 
Wise  River  Ranger  District. 

This  notice  constitutes  the  withdrawal 
of  my  decision  to  proceed  with  the 
Adson  timber  sale.  Future  management 
activities  in  the  area  will  occur  only 
after  further  environmental  analysis  and 


documentation  pursuant  to  NEPA.  Any 
new  decision  to  proceed  with  activities 
in  the  area  will  be  accompanied  by  a 
new  decision  notice  and  will  be 
appealable  under  Forest  Service 
regulations  36  CFR  part  217. 

Copies  of  this  notice  are  being  sent  to 
all  persons,  groups,  and  agencies  on  the 
mailing  list  for  the  1987  Adson  Decision 
Notice  and  Enviroimiental  Assessment 
Further,  this  notice  is  being  published 
November  7, 1989  as  a  legal  notice  in  the 
Dillon  Tribune  newspaper  and  will  be 
published  in  the  Federal  Register.  All 
parties  on  the  1987  mailing  list  and  those 
requesting  to  be  notified  will  be  given 
notice  if  management  activities  are 
proposed  in  the  future  in  this  area. 
Consequently,  the  public  will  have  the 
opporttmity  to  ask  for  administrative 
review  pursuant  to  Forest  Service 
regulations  of  any  future  decisions  in  the 
area. 

Dated:  October  27. 1988. 
Ed  Levert 

District  Ranger,  Wise  River  Ranger  District 

Notice 

Withdrawal  of  Decision 

for 

Swamp  Creek  Capital  Investment  Road  and 
Tunber  Sale 

USDA— Forest  Service 

Beaverhead  National  Forest 

Wise  River  Ranger  District 

Beaverhead  County.  Montana 

On  June  30, 1987, 1  signed  a  Decision 
Notice  to  implement  the  Swamp  Creek 
capital  investment  road  and  timber  sale 
on  the  Beaverhead  National  Forest, 
Wise  River  Ranger  District. 

This  notice  constitutes  the  withdrawal 
of  my  decision  to  proceed  with  the 
Swamp  Creek  capital  investment  road 
and  timber  sale.  Future  management 
activities  in  the  area  will  occur  only 
after  further  environmental  analysis  and 
documentation  pursuant  to  NEPA.  Any 
new  decision  to  proceed  with  activities 
in  the  area  will  be  accompanied  by  a 
new  decision  notice  and  will  be 
appealable  tmder  Forest  Service 
regulations  36  CFR  part  217. 

Copies  of  this  notice  are  being  sent  to 
all  persons,  groups,  and  agencies  on  the 
mailing  list  for  the  1987  Swamp  Creek 
Decision  Notice  and  Environmental 
Assessment.  Further,  this  notice  is  being 
published  November  7, 1989  as  a  legal 
notice  in  the  Dillon  Tribune  newspaper 
and  will  be  published  in  the  Federal 
Register.  All  parties  on  the  1987  mailing 
list  and  those  requesting  to  be  notified 
will  be  given  notice  if  management 
activities  are  proposed  in  the  future  in 
this  area.  Consequently,  the  public  will 


have  the  opporttmity  to  ask  for 
administrative  review  pursuant  to  Forest 
Service  regulations  of  any  future 
decisions  in  the  area. 

Dated:  October  27. 1989. 
Ed  Levert, 
District  Ranger,  Wise  River  Ranger  District 

The  text  of  the  Notice  of  Withdrawal 
of  Decision  for  the  Harriet  Lou  Timber 
Sale  that  was  sent  to  all  persons,  groups, 
and  agencies  on  the  mailing  list  for  the 
Environmental  Assessment  and  to 
appellants  of  the  original  decision  was 
as  follows: 

Notice 

Withdrawal  of  Dedsion 

Harriet  Lou  Tunber  Sale 

On  August  19, 1988, 1  signed  a 
Decision  Notice  to  implement  the 
Harriet  LoU  Timber  Sale.  As  identified 
in  the  Environmental  Assessment 
portions  of  the  proposed  action  are 
located  in  Roadless  Area,  1-006-F. 

My  decision  to  implement  the  Harriet 
Lou  Timber  Sale  received  two  appeals 
within  the  45  day  appeal  period 
provided  by  the  Forest  Service 
administrative  appeal  regulations  (38 
CFR  211.18).  One  appeal  was  filed 
jointly  by  the  Wise  River  Sportsmen  and 
Montana  Wildlife  Federation,  on 
September  30, 1988.  The  second  appeal 
was  filed  October  3. 1988.  by  the 
American  Wilderness  Alliance.  Among 
the  issues  raised  by  the  appeals  by  both 
appellants  was  the  issue  of  the 
adequacy  of  the  analysis  of  the  roadless 
resource.  In  accordance  with  the 
administrative  appeal  regulations  the 
appeals  are  presently  being  considered 
by  the  Forest  Supervisor. 

On  August  15. 1988,  the  Chief  of  the 
Forest  Service  issued  a  decision  on  the 
roadless  issue  on  the  Idaho  Panhandle 
National  Forest.  This  decision  outlines 
the  steps  which  must  be  taken  at  the 
project  level  to  implement  the  Forest 
Plan  when  proposed  actions  are  located 
in  inventoried  roadless  lands. 

In  reviewing  the  Environmental 
Assessment  for  the  Harriet  Lou  Timber 
Sale.  I  find  the  disclosure  of  impacts  on 
the  roadless  resource  do  not  meet  the 
current  direction. 

Therefore.  I  withdraw  the  August  19. 
1988.  Decision  Notice  to  implement  the 
Harriet  Lou  Timber  Sale.  I  am  directing 
the  Interdisciplinary  Team  to  reanalyze 
the  proposed  sale  in  compliance  with 
the  Chiefs  direction.  No  further  action 
will  be  taken  on  the  proposal  until  a 
new  decision,  if  any.  is  made  to  proceed 
with  timber  harvesting  in  the  Harriet 
Lou  area.  Any  decision  that  adopts  other 
than  the  "no  action"  alternative  will 
comply  with  NEPA,  will  be 
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accompanied  by  a  new  Decision  Notice, 
and  will  be  reviewable  under  applicable 
Forest  Service  regulations. 

Copies  of  this  notice  are  being  sent  to  all 
persons,  groups,  and  agendet  on  the  mailing 
list  for  the  Harriet  Lou  Timber  Sale 
Environmental  Assessment  and  the  above 
named  appellants. 

Dated  December  7. 1988.  "^ 

EdLevert, 
Distnct  Ranger.  Wise  River  District 

Dated:  November  2, 1989. 
Gerald  W.  Alcock, 

Acting  Forest  Supervisor,  Beaverhead 

National  Forest. 

[FR  Doc.  84-27562  Filed  11-22-89;  &45  am] 

BILUNO  CODE  3410-11-M 


ARCTIC  RESEARCH  COMM1SSIOM 

Meetings 

-     Notice  is  hereby  given  that  the  United 
States  Arctic  Research  Commission  will 
hold  its  20th  Meeting  in  Seattle. 
Washington,  on  December  11-12, 1989. 
On  December  11,  the  morning  session 
will  start  at  8:30  a.m.  in  Room  2104. 
Building  3,  Pacific  Marine 
Environmental  Lab,  NOAA,  located  at 
7600  Sand  Point  Way  NE.  Seattle. 
Washington. 

On  Monday,  December  11th,  at  1:30 
p-m.  in  Room  310C  of  the  Atmospheric 
Sciences  Building  at  the  University  of 
Washington,  the  Commission  will  hold  a 
Public  Meeting  on  Arctic  Research 
Priorities.  At  5-JO  p.m.  the  Commission 
will  host  a  reception  for  arctic  scientists 
at  the  Meany  Towers  Hotel  in  Seattle. 

On  Tuesday.  December  12th,  the 
Commission  will  meet  in  Room  2104  at 
the  Pacific  Marine  Environmental  Lab  at 
NOAA.  The  Commission  will  meet  in 
Executive  Session  following  the 
conclusion  of  regular  business. 

Agenda  items  include:  (1)  Chairman's 
Report;  [2]  Comments  from  the 
Interagency  Arctic  Research  Policy 
Committee;  (3)  Comments  from  the 
Alaska  Congressional  Delegation:  (4) 
Comments  from  the  Alaska  Governor's 
Office;  (5)  Consideration  of  a  Statement 
on  Arctic  Engineering  Research;  (6) 
Consideration  of  a  Health  Initiative;  (7) 
National  Bipolar  Research  Plan:  (8) 
International  Arctic  Research 
Cooperation;  (9)  Items  emerging  from 
Public  Meeting,  and  (10)  Status  of 
Annual  Report. 

Contact  Person  for  More  Information: 
Philip  L.  Johnson,  Executive  Director, 


U.S.  Arctic  Research  Commission.  (202) 

371-9631. 

Philip  L  lohnaoa. 

Executive  Director,  U.S.  Arctic  Research 

Commission. 

[FR  Doc.  89-27517  Tiled  11-22-89;  8:45  am] 

■UJNOCOOE  TSSS-OI-H 


DEPARTMENT  OF  COMMERCE 

Intenuitional  Trade  Administratiofi 

Export  Trade  Certificate  of  Review; 
Application 

AOENCVt  International  Trade 
Administration.  Commerce. 
ACnOM:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  co'tification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  Aller,  Director,  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Fedorai  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Commeots 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration, 
Department  of  Commerce,  Room  1223, 
Washington,  DC  20230.  information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 


Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  89- 
00016."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant-  National  Geothermal 
Association  (NGA),  P.O.  Box  1350, 
Davis,  California  95617,  Contact:  Arthur 
John  Armstrong.  Counsel,  Telephone: 
(202)825-6731. 

Application  No.:  89-00016. 

Date  Deemed  Submitted:  November  7, 
1989. 

Members  (in  addition  to  applicant): 
Air  Drilling  Services,  Inc.,  Englewood. 
CO:  American  Line  Builders.  Inc., 
Dayton,  WA;  Barber-Nichols 
Engineering  Co.,  Arvada,  CO;  Tlie  Ben 
Holt  Company,  Pasadena.  CA;  Bridwell 
Controls.  Martinez,  CA;  Dames  &  Moore, 
Los  Angeles,  CA:  Eastman  Christensen. 
Santa  Rosa,  CA.  and  its  controlling 
entity  Norton  Company,  Worcester,  MA; 
EnergyLog  Corporation,  Sacramento, 
CA:  Foster  Oilfield  Equipment 
Company.  Houston,  TX,  and  its 
controlling  entity  Masco  Industries,  Inc., 
Taylor,  MI;  Geothermal  Management 
Company,  Inc.,  Evergreen,  CO; 
Geothermal  Power  Company,  Inc.. 
Elmira,  NY;  GeothermEx,  Inc.. 
Richmond.  CA:  Grace  Drilling  Company, 
Dallas.  TX;  H  It  H  Oil  Tool  Company, 
Inc..  Santa  Paula.  CA;  Halliburton 
Services.  Houston,  TX:  Kem  Steel 
Fabrication,  Inc.,  Bakersfield,  CA; 
Loffland  Brothers  Company,  Tulsa,  OK; 
Mesquite  Group,  Inc.  Fullerton,  CA; 
Orraat  Energy  Systems,  Inc.;  Sparks,  NV; 
Oxbow  Power  Corporation,  Dedham. 
MA;  Petrorentas  Intemacionales,  Inc., 
Houston,  TX;  Pruett  Industries,  Inc., 
Bakersfield.  CA;  Technology  Export 
Company,  Houston,  TX,  and  its 
controlling  entity  Masco  Industries,  Inc., 
Taylor,  MI;  Trans-Pacific  Geothermal 
Corporation,  Oakland,  CA;  University  of 
Utah  Research  Institute,  Salt  Lake  City, 
UT;  and  Unocal  Geothermal  Division, 
Los  Angeles,  CA.  and  its  controlling 
entity  Unocal  Corporation,  Los  Angeles, 
CA. 

Export  Trade: 

Products 

Equipment,  instrumentation,  and 
supplies  for  (1)  exploration  (including 
geological  geophysical  geochemical, 
and  software);  (2)  drilling  and 
completion;  (3)  reservoir  assessment;  (4) 
environmental  monitoring;  (5) 
production  and  power  generation 
including  pumps,  separators  and 
ocmdensers;  power  generation  systems. 
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and  miscellaneous  equipment  and 
supplies;  (6)  non-electric  direct-use 
(including  downhole  pumps,  heat 
exchangers,  and  miscellaneous 
equipment  and  software);  (7)  general 
and  technical  geothermal  information 
and  publications;  and  (8)  all  other 
products  related  to  geothermal 
exploration,  development,  and 
production  (including  heavy  duty 
transportation  equipment  and  stress 
relief  equipment  and  supplies). 

Services 

Engineering,  design,  and  other 
services  related  to  (1)  exploration 
(including  geophysical  photography  and 
remote  sensing,  geologic  field  studies, 
subsurface  studies,  geochemical  and 
hydrological  analysis  and  interpretation, 
aquifer  assessment,  thermal  studies, 
magnetic  surveys,  gravity  surveys  and 
interpretations,  seismic  studies. 
electrical  studies,  and  geodata  synthesis 
and  numerical  simulation);  (2)  drilling 
and  completion;  (3)  reservoir  assessment 
(including  geological  and  geophysical 
well-logging,  reservoir  engineering,  and 
well  testing);  (4)  field  development 
(including  environmental  systems 
evaluation  and  monitoring  and 
environmental  problems  mitigation);  (5) 
project  analysis  for  electric  and  non- 
electric direct-use  projects;  (6) 
engineering  studies  and  design;  (7)  plant 
management  and  operations;  (8) 
financing:  and  (9)  servicing,  training,  and 
other  services  related  to  the  sale,  use,  or 
maintenance  of  Products  or  to  projects 
that  substantially  incorporate  Products; 
and  all  other  Services  related  to 
geothermal  exploration,  development, 
and  production. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products) 

Consulting;  international  market 
research,  marketing,  and  trade 
promotion;  trade  show  participation; 
trade  missions  and  reverse  trade 
missions;  insurance;  legal  assistance; 
accounting  assistance;  services  related 
to  compliance  with  customs 
requirements;  transportation;  trade 
documentation  and  freight  forwarding; 
communication  and  processing  of  sales 
leads  and  export  orders;  warehousing; 
foreign  exchange;  financing;  taking  title 
to  goods;  and  liaison  with  foreign 
government  and  multinational  agencies, 
trade  associations,  and  banking 
institutions. 

Technology  Rights 

Patents;  trademarks;  service  marks; 
trade  names;  copyrights  (including 
neighboring  rights);  trade  secrets;  know- 
how;  semi«)nductor  mask  works;  utility 
models  (including  petty  patents); 


industrial  designs;  and  sui generis  forms 
of  computer  software  protection 
associated  with  Products,  Services,  or 
Export  Trade  Facilitation  Services. 

Export  Markets:  The  Export  Markets 
include  all  parts  of  the  world  except  the 
United  States  (the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods 
of  Operation:  NGA  and/or  one  or  more 
of  its  Members  may: 

1.  Engage  in  joint  selling  arrangements 
for  Products  and/or  Services  in  Export 
Markets,  including,  but  not  limited  to, 
joint  marketing  negotiation,  offering, 
bidding  and  financing,  and  allocating 
sales  resulting  from  such  arrangements; 

2.  Establish  export  prices  for  sales  of 
Products  and/or  Services  by  the 
Members  in  Export  Markets; 

3.  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements  demanded 
by  specific  potential  customers  in 
Export  Markets; 

4.  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in  Export  Maricets, 
Products  and/or  Services; 

5.  Solicit  non-Member  Suppliers  to  sell 
their  Products  and/or  Services  or  offer 
their  Export  Trade  Facilitation  Services 
through  NGA  and/or  its  Members; 

6.  Coordinate  the  development  of 
projects  in  Export  Markets  in  which 
Products  and/or  Services  shall  be 
exported,  including,  but  not  limited  to. 
exploration,  scientific  and/or  technical 
assessment,  transportation  and/or 
delivery,  installation,  constiiiction, 
ownership  (including,  but  not  limited  to, 
transfer  of  ownership)  operations, 
servicing,  and  establishing  joint 
warranty,  service,  parts  warehousing, 
and  training  centers  in  such  markets; 

7.  License  associated  Technology 
Rights  in  conjunction  with  the  sale  of 
Products  and /or  Services,  but  in  all 
instances  the  terms  of  such  licenses 
shall  be  determined  solely  by 
negotiations  between  the  licensor 
Member  and  the  export  customer 
without  coordination  with  NGA  or  any 
other  Member 

8.  Engage  in  joint  promotional 
activities  aimed  at  developing  existing 
or  new  Export  Maiicets,  including,  but 
not  limited  to,  advertising  and  trade 
missions,  demonstrations,  field  trips, 
and  trade  shows; 

9.  Bring  together,  from  time  to  time, 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product  and/ 
or  Service  requirements  of  specific 


export  customers  or  particular  Export 
Markets; 

10.  Establish  and  operate  joint 
ventures  and  jointiy  owned  entities, 
including,  but  not  limited  to, 
corporations  or  other  joint  venture 
entities,  owned  exclusively  by  Members, 
to  export  Products  and/or  Services  to 
Export  Markets: 

11.  Jointly  provide  and/or  jointly 
negotiate  with  non-Member  and 
Member  Suppliers  to  provide  Export 
Trade  Facilitation  Services  to  Member 
and/or  non-Member  Suppliers; 

12.  Jointly  establish,  or  arrange  to 
have  NGA  and/or  one  or  more  of  its 
Members  and/ or  non-Members  to  act  as 
exclusive  or  non-exclusive  Export 
Intermediaries  on  the  Members'  t)ehalf 
in  Export  Markets.  Any  such  exclusive 
Export  Intermediary  may  agree  not  to 
represent  any  other  Supplier  of  Products 
and /or  Services  in  the  relevant  Export 
Market  and  the  Members  may  agree 
that  they  will  not  export  independently, 
either  directly  or  through  any  other 
Export  Intermediary  or  other  party: 

13.  Agree  that  any  information 
obtained  pursuant  to  this  Certificate 
shall  not  be  provided  to  any  non- 
Memben 

14.  Act  as  a  shippers'  association  to 
negotiate  favorable  transportation  rates 
and  other  terms  with  individual  ocean 
common  carriers  and  individual 
conferences; 

15.  On  a  country-by-country  basis  for 
the  Export  Markets,  jointly  establish 
and/or  negotiate  with  purchasers 
regarding  specifications  for  Products; 

16.  Enter  into  agreements  wherein: 
a.  One  or  more  Members  or  a  jointly 

owned  entity  may  agree  to  act  in  certain 
Export  Markets  as  the  Member's 
exclusive  or  non-exclusive  Export 
Intermediary  for  Products  and/or 
Services  in  that  Export  Market  In  such 
agreements,  (i)  the  Members)  acting  as 
exclusive  Export  Intermediary  may 
agree  not  to  represent  any  other 
Supplier  for  sale  in  the  relevant  Export 
Market  and  (ii)  Members  may  agree 
that  they  will  export  for  sale  in  the 
relevant  Export  Market  only  through  the 
Member(s)  acting  as  exclusive  Export 
Intermediary,  and  that  they  will  not 
export  independenUy  to  the  relevant 
Export  Market  either  direcUy  or  through 
any  other  Export  Intermediary.  NGA 
and/or  any  Member(s)  and/or  a  jointly 
owned  entity  when  acting  as  an 
exclusive  Export  Intermediary  shall 
supply  its  services  on  a  non- 
discriminatory basis  to  those  Members 
that  are  parties  to  the  exclusive 
arrangement  and  which  request  such 
servicing,  and  shall  not  imreasonably 
refuse  to  supply  such  services; 
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b.  A  non-Member  Supplier  may  agree 
to  act  in  certain  Export  Marlcets  as  5ie 
Member's  exclusive  or  non-exclusive 
Export  Intermediary  for  Products  and/or 
Services  in  that  Export  Market: 

c.  One  or  more  Members  or  a  jointly 
owned  entity  may  agree  to  purchase  for 
export  to  the  Export  Markets  Products 
and/or  Services  from  Suppliers  on  such 
terms  as  the  parties  to  the  agreement 
may  determine; 

d.  NGA  and/or  one  or  more  Members 
or  a  jointly  owned  entity  may  enter  into 
exclusive  or  non-exclusive  agreements 
%with  persons,  including  Members  and 
non-Members,  whereby  consulting  and 
professional  services  may  be  procured 
and  provided  to  Members; 

e.  One  or  more  Members  or  a  jointly 
owned  entity  may  enter  into  contracts 
which  provide  for  transportation 
services  to  Members,  including,  but  not 
limited  to,  the  chartering  and  space 
chartering  of  vessels,  the  negotiation 
and  utilization  of  through  intermodal 
rates  with  common  and  contract  carriers 
for  inland  freight  transportation  for 
export  shipments  to  a  United  States 
export  terminal,  port,  or  gateway:  and 

f.  Members  may  agree  to  export  for 
sale  in  one  or  more  Export  Markets  only 
directly  through  other  Members,  and/or 
through  designated  Export 
Intermediaries; 

17.  Exchange  and  discuss  the 
following  types  of  information  about 
Export  Trade,  Export  Markets,  Export 
Trade  Activities  and  Methods  of 
Operation,  and  the  agreements  related 
thereto: 

a.  Information  (other  than  information 
about  the  costs,  output,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  and  terms  of 
domestic  marketing  or  sale  of  United 
States  business  plans,  strategies  or 
methods)  that  is  already  generally 
available  to  the  trade  or  public; 

b.  Information  about  sales  and 
marketing  efforts  in  Export  Markets, 
activities  and  opportunities  for  sales  of 
Products  and/or  Services  in  Export 
Markets,  pricing  in  Export  Markets, 
projected  demands  (quality  and 
quantity)  in  Export  Markets,  customary 
terms  of  sale  in  Export  Markets,  the 
types  of  Products  and/or  Services 
available  from  competitors  for  sale  in 
particular  Export  Markets,  market 
strengths  and  economic  and  business 
conditions  in  Export  Markets,  and  the 
prices  for  Products  and/or  Services  in 
Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  available 
capacity  to  produce,  and  delivery  dates 
of  Products  available  from  Members  for 
export  provided,  however,  that 
exchanges  of  information  and 


discussions  as  to  Product  quantity, 
source,  available  capacity  to  produce, 
and  delivery  dates  must  be  on  a 
transaction-by-transaction  basis  only 
and  involve  only  those  Members  who 
are  participating  or  have  a  genuine 
interest  in  participating  in  such 
transactions; 

d.  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements  among 
the  Members: 

f.  Information  about  expenses  specific 
to  exporting  to  Export  Markets, 
including,  but  not  limited  to. 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation,  regulations,  and  executive 
actions  affecting  the  sales  of  Products 
and/or  Services  in  Export  Markets, 
including,  but  not  limited  to,  U.S. 
Federal  and  State  programs  affecting 
sales  to  and  in  Export  Markets; 

h.  Information  about  Members'  export 
operations,  including,  but  not  limited  to. 
sales  and  distribution  networks 
established  by  the  Members  in  Export 
Markets,  and  prior  export  sales  by 
Members  including,  but  not  limited  to. 
export  price  information; 

i.  Information  relevant  to  the  conduct 
of  Export  Trade  and  Export  Trade 
Activities  and  Methods  of  Operation  in. 
the  Export  Markets;  and 

j.  Information  on  the  organization, 
governance,  financial  condition,  and 
membership  of  NGA; 

18.  Forward  to  the  appropriate 
individual  Member  requests  for 
information  received  from  a  foreign 
government  or  its  agent  (including,  but 
not  limited  to,  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(including,  but  not  limited  to.  prices 
and/or  costs),  and  if  such  individual 
Member  elects  to  respond,  it  shall 
respond  directly  to  the  requesting 
foreign  government  or  its  agent  with 
respect  to  such  information; 

19.  License  and  sub-license 
Technology  Rights  in  Export  Markets  to 
non-Members,  but  in  all  instances  the 
terms  of  such  licenses  shall  be 
determined  solely  by  negotiations 
between  the  licensor  Member  and  such 
non-Member  without  coordination  with 
NGA  or  any  other  Member.  Such 
licenses  and  sub-licenses  may:  convey 
exclusive  or  non-exclusive  rights  in 


Export  Markets;  impose  restrictions  as 
to  the  prices  at  which  Products  and/or 
Services  incorporating,  or  manufactured 
or  produced  using,  Technology  Rights 
may  be  sold  or  leased  in  Export 
Markets;  impose  requirements  as  to 
pricing  and  other  terms  and  conditions 
of  sub-licenses  of  Technology  Rights  in 
Export  Markets;  restrict  licenses  and 
sub-licenses  as  to  fields  of  use.  or 
maximum  sales,  or  operations  in  Export 
Markets;  impose  territorial  restrictions 
relating  to  any  Export  Market  on  foreign 
licensees  and  sub-licensees;  require  the 
assignment  back  or  exclusive  or  non- 
exclusive grantback  to  the  licensor 
Member  of  rights  in  Export  Markets  to 
all  improvements  in  Technology  Rights, 
whether  or  not  such  improvements  fall 
within  the  field  of  use  authorized  in  such 
license;  require  package  hcensing  of 
Technology  Rights;  and  require  products 
or  services  (including,  but  not  limited  to. 
Products  and/or  Services)  to  be  used, 
sold,  or  leased  as  a  condition  of  the 
license  of  Technology  Rights: 

20.  Refuse  to  provide  Export  Trade 
Facilitation  Services  or  participation  in 
the  other  activities  described  herein  to 
non-Members; 

21.  Provide  its  Members  or  other 
Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Service  to  facilitate 
the  export  of  Products  and/or  Services 
to  Export  Markets.  This  may  be 
accomplished  by  NGA  itself,  or  by 
agreement  with  one  or  more  Members  or 
other  parties;  and 

22.  Meet  to  engage  in  the  activities 
described  herein. 

Definitions:  1.  "Export  Intermediary" 
means  a  person  who  acts  as  a 
distributor,  sales  representative,  sales  or 
marketing  agent,  consultant,  provider  of 
professional  services,  or  broker,  or  who 
performs  similar  functions,  including 
providing  or  arranging  for  the  provision 
of  Export  Trade  Facilitation  Services.  • 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
Service.  Technology  Right,  and/or 
Export  Trade  Facilitation  Service, 
whether  a  Member  or  non-Member. 

3.  "Member"  means  a  person  who  has 
membership  in  the  NGA  and  who  has 
been  certified  as  a  "Member"  within  the 
meaning  of  S  325.2  (1)  of  the  Regulations. 

4.  "Non-Member"  means  a  person 
other  than  a  Member. 

Dated:  November  17. 1988. 

Douglas  |.  Alter, 

Director,  Office  of  Export  Trading  Company 
Affairs.  • 

[FR  Doc.  27513  Filed  11-22-69;  8:45  am) 

BtLLINQ  CODE  SSIO-OA-M 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

ButinMS  Deveiopmsnt  Center 
AppUcatkNiK  DMivar,  CO 

agency:  Minority  Business 
Development  Agency.  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3-year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estimated  at  $184,260  in 
Federal  funds  and  a  minimum  of  $32,516 
in  non-Federal  contributions  for  the 
budget  period  April  1. 1990  to  March  31, 
1991.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof.  The  MBDC  will 
operate  in  the  Denver,  Colorado 
standard  metropolitan  statistical  area 
(SMSA). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  emd  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 


of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  Client  fees  for  billable 
management  and  technical  assistance 
(M&TA)  rendered  must  be  charged  by 
MBDC's.  Based  on  a  standard  rate  of  $50 
per  hour,  MBDC's  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less  and  35%  of 
the  total  cost  for  firms  with  gross  sales 
of  over  $500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  two  additional  budget  periods. 
Periodic  reviews  culminating  in  year-to- 
date  quantitative  and  qualitative 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  agency  priorities. 

CL08INQ  date:  The  closing  date  for 
applications  is  December  15, 1989. 
Applicants  should  mail  the  completed 
applications  to  the  office  specified  in  the 
project  aimouncement.  MBDA  will 
accept  only  those  applications  (1)  which 
are  received  by  the  closing  date  or  (2) 
which  show  acceptable  evidence  of 
mailing  on  or  before  the  closing  date. 
Acceptable  evidence  consists  of  (1)  a 
legible  U.S.  Postal  Service  postmark  or 
(2)  a  legible  mail  or  courier  service 
receipt  dated  on  or  before  the  closing 
date.  Applications  must  be  post  marked 
on  or  before  December  15. 1989. 

ADDRESS:  Dallas  Regional  Office.  1100 
Commerce  Street.  Suite  7B23.  Dallas, 
Texas  75242-0790,  (214)  787-8001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Damecia  Tyler,  Dallas  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  A  pre-bid  conference  will  be 
held  at  the  Denver  Federal  Center,  Sixth 
and  IGpling.  Building  41.  in  the  South 
Dakota  Room,  Number  212,  starting  at 
1:00  p.m.. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance.) 


Melda  Cabrara. 

Regional  Director,  Dalias  Regional  Office, 
Regional  Office. 

Section  B — Project  Spedfications 

(To  t)e  completed  by  the  Regional  Offices) 

PROJECT  IDENTIFICATION 

1.  Program  Number  and  Title:  11.800 
Minority  Business  Development 

2.  Poject  Name:  Denver.  Colorado 
(Geographic  Area  of  SMSA)  MBDC 

3.  Project  Identification  Number;  0&-10- 
9000-01 

BUDGET  PERIOD  DURA  HON 

1.  Budget  Period  (Check  One):  FirsX     X 
Second Third 

2.  Start  Date:  April  1. 1990 

3.  End  Date:  March  31, 1991 

4.  Budget  Period  Duration  (Months): 
Twelve 

PROJECT  COST 

1.  Required  Federal  Funding  Level: 
$184,280 

2.  Minimum  Non-Federal  Contribution: 
$32,516 

3.  Total  Project  Cost  $216,776 

PROJECT  MINIMUM  PERFORMANCE 
GOAL  LEVELS 

1.  Combined  Financial  Package  and 
Procurement  Minimum  Goal  Level: 
$12,454,000 

2.  Billable  SM&TA  Minimum  Goal  Level: 
$125,000 

3.  Number  of  Clients  Minimum  Goal 
Level:  125 

OTHER  PROJECT  SPECIFICATIONS 

1.  Closing  Date  for  Submission  of  this 
Application:  December  15, 1989 

2.  Geographic  Specification:  The 
Minority  Business  Development 
Center  shall  offer  assistance  in  the 
geographic  area  of:  Denver.  Colorado. 
Standard  Metropolitan  Statistical 
Area 

3.  Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  tribes 
and  educational  institutions. 

4.  Budget  Period:  The  competitive  award 
period  will  be  for  approximately  three 
(3)  years  consisting  of  three  (3) 
separate  budget  periods.  Performance 
evaluations  will  be  conducted,  and 
funding  levels  will  be  established  for 
each  of  three  (3)  budget  periods.  The 
MBDC  will  receive  continued  funding, 
after  the  initial  competitive  year,  at 
the  discretion  of  MBDC  based  upon 
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the  availability  of  funds,  the  MBDC's 
performance  and  Agency  priorities. 
(FR  Doc.  89-27567  Filed  11-22-89;  8:45  am| 

nUJNO  CODE  3S10-21-M 


Business  Development  Center 
Applications:  Richmond,  VA 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 


summary:  The  Minority  Business 
development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estimated  at  $165,000  in 
Federal  funds  and  a  minimum  of  $29,118 
in  non-Federal  contributions  for  the 
budget  period  April  1, 1990  to  March  31, 
1991.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof.  The  MBDC  will 
operate  in  the  Richmond,  Virginia 
geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,, non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 


considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  wil  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  available  of  funds  and 
agency  priorities. 

Closing  date:  The  closing  date  for 
applications  is  December  28, 1989. 
Applications  must  be  postmarked  on  or 
before  December  28, 1989. 
ADDRESS:  Washington  Regional  Office, 
Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce,  Room 
6723,  Washington,  DC  20230,  202-377- 
8275. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Iglehart,  Acting  Regional 
Director,  Washington  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  15, 19S9. 
Jolin  F.  Iglehart, 

Acting  Regional  Director,  Washington 
Regional  Office. 
[FR  Doc.  89-27519  Filed  11-22-89;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 


Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  11-13  December 
1989. 

Time:  0900-1600  hours,  daily. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Electromagnetic  and 
Electrothermal  Technologies  will 
convene  to  continue  a  review  of  the 
program.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  Utle  5,  U.S.C.,  specifically 
subparagraph  (1)  thereof,  and  title  5, 
U.S.C,  Appendix  2,  subsection  10(d). 
The  classified  and  unclassified  matters 
and  proprietary  information  to  be 
discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  695-0781/0782. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  89-27483  Filed  ll-22-«9;  8:45  am) 
WLUNO  COOE  371(M»-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 


Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  18-20  December 
1989. 

Time:  0900-1600  hours,  daily. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Electromagnetic  and 
Electrothermal  Technologies  will 
convene  for  the  purpose  of  preparing  a 
report  documenting  the  results  of  their 
review  of  the  program.  This  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matter  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  futher  information  at  (202) 
695-0781/0782. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 

[FR  Doc.  89-27484  Filed  11-22-69;  8:45am) 
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Corps  of  Engineers,  Departn>ent  of 
the  Army 

Intent  To  Prepare  a  DraU 
Environmental  Impact  Statement 
(DEIS)  for  the  c>ctenttai  modifications 
at  Marmet  Locks  and  Dam  on  ttie 
Kanawha  River  near  Charleston,  WV 

agency:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Huntington  District  is 
currendy  involved  in  navigation  studies 
on  the  Kanawha  River.  These  studies 
are  to  determine  the  need  to,  and  ways 
to  modify  the  existing  Marmet 
navigation  structure  to  maintain  a 
modem,  safe  and  efficient  system  on  the 
Kanawha.  Traffic  congestion  at  Marmet 
Locks  is  a  recurring  problem. 
Preliminary  studies  indicate  that  by  2010 
the  problem  will  be  chronic.  Lock 
closures  for  outages  and  maintenance 
are  becoming  increasingly  frequent  at 
the  structure.  Alternatives  to  add,  or 
replace  at  least  one  chamber  with  a 
larger,  more  efficient  chamber;  or  to 
replace  the  entire  project  are  being 
evaluated.  Construction  activities  and 
disposal  of  excavated  materials  will 
cause  significant  environmental  impacts. 
These  effects  are  being  assessed,  liie 
possibility  of  significant  secondary 
impacts  to  the  river  ecosystem  caused 
by  changes  in  tow  configurations  and 
traffic  is  also  being  studied. 
Consequently,  the  Huntington  District 
Engineer  has  determined  that 
preparation  of  a  Draft  Environmental 
Impact  statement  is  required. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  the  proposed  action 
and  DEIS  should  be  addressed  to:  Mr. 
Tom  O'Neil,  Planning  Division  (CEORH- 
PD-R),  Huntington  District,  Corps  of 
Engineers,  502  Eighth  Street,  Huntington. 
West  Virginia  25701-2070,  Phone:  304- 
529-5712. 

SUPPLEMENTARY  INFORMATION: 

Project  Authorities 

Marmet  Locks  and  Dam  is  located  on 
the  Kanawha  River,  67.7  above  the 
river's  mouth,  about  10  miles  upstream 
of  Charleston,  WV.  The  project  was 
authorized  by  the  River  and  Harbor  Act 
of  3  July  1930  and  the  Public  Works 
Administration  in  1933.  It  was 
completed  in  1934.  The  present  study  for 
navigation  improvements  at  Marmet  is 
the  second  of  three  interim  reports  for 
the  multiphased  Kanawha  River 
Navigation  Study  which  the  Senate 
Committee  on  Environment  and  Public 
Works  authorized  by  resolution  on  1 
October  1979. 


Proposed  Action 

Currently  no  single  alternative  has 
been  proposed  for  implementation. 

Reasonable  Alternatives 

Eight  lock  improvement  alternatives 
involving  construction  were  considered 
during  the  initial  planning  phase.  Four  of 
these  alternatives,  plus  a  no  action 
alternative  are  being  evaluated  in  the 
detailed  plan  formulation  studies.  Each 
of  the  remaining  alternative  includes 
one  or  two  locks  with  a  range  of 
potential  lock  chamber  sizes.  Each 
alternative  is  being  evaluated  to 
determine  the  optimum  number  and  size 
lock.  The  basic  construction  alternatives 
being  considered  are: 

a.  A  new  main  lock  at  the  existing  site 
along  the  right  bank. 

b.  A  new  lock  at  mid-river. 

c.  A  new  main  lock  at  the  left  bank. 

d.  A  new  lock(s)  and  dam  project 
dovrastream  near  Rand,  WV. 

Implementation  of  a  no  action 
alternative  will  lead  to  the  future 
without  project  condition.  The  future 
without  project  condition  will  be  the 
condition  to  which  all  alternatives  will 
be  compared. 

Excavated  Materials  Disposal 

Disposal  of  material  excavated  for 
construction  of  the  new  lock(s)  would 
adversely  impact  environmental 
resources  in  the  dispoasl  area.  Several 
disposal  sites  are  being  studied. 

Public  Involvement 

The  District  has  actively  sought  the 
views  of  several  federal,  state,  and  local 
agencies,  and  groups  likely  to  have 
ecological,  recreational,  cultural,  social, 
or  industrial  concerns.  District  staff 
have  been  consulting  and/or  meeting 
regulariy  with  the  US  Fish  and  Wildlife 
Service  (US  FWS),  the  West  Virginia 
Department  of  Natural  Resources  (WV 
DNR),  the  US  and  WV  Departments  of 
Agriculture,  the  US  Environmental 
Protection  Agency  {US  EPA),  the  US  and 
WV  Departments  of  Energy,  the  WV 
Housing  Development  Funds,  WV 
Department  of  Commerce,  the 
Governor's  Office  of  Economic  and 
Community  Development,  and  the 
Huntington  District  Waterways 
Advisory  Committee  (a  navigation 
industry  organization).  In  February  1987, 
the  various  agencies  were  invited  to 
become  cooperating  agencies  in  the 
study.  An  initial  public  meeting  and 
workshops  to  obtain  the  views  of 
agencies,  groups,  and  individuals  vdll  be 
conducted.  These  meetings  will  be 
conducted  near  the  Marmet  Locks.  A 
second  public  meeting  will  be  scheduled 


after  the  distribution  of  the  draft  report 
and  DEIS. 

Significant  Issues 

Several  potentially  significant  issues 
have  been  identified.  Studies  are 
presendy  underway  to  assess  and 
quantify  the  significance  of  each  issue. 
Potentially  significant  issues  are:  (1)  The 
economic  effects  of  continuing  and 
increasing  lockage  delays  at  Marmet 
Locks  to  the  shippers,  the  industries  in 
the  Kanawha  Valley,  and  the  regional 
and  national  economy.  (2)  The 
probabiUty  of  chemical  spills  due  to  tow 
accidents  increases  as  lock  congestion 
increases,  (3)  Local  residents  are 
concerned  about  the  effects  of 
displacement  and  relocation  of  their 
homes,  jobs,  and  shopping  places,  (4) 
Local  businesses  and  industries  are 
concerned  about  the  effects  of 
displacement  and  relocation  of  their 
facilities,  employees  and  clients,  (5) 
Impacts  to  cultural,  biological  and 
recreational  resources  at  the  project 
construction  and  disposal  sites  may  be 
significant,  (6)  Impacts  to  the  river 
ecosystem  caused  by  changes  in  the 
Marmet  Pool  tow  traffic  and  tow 
configurations  are  also  an  issue. 

Agency  Involvement 

The  cooperating  agencies,  WV  DNR, 
the  Huntington  District  Waterways 
Advisory  Committee,  and  other 
interested  agencies  will  contribute 
information  to  the  Corps  of  Engineers 
for  use  in  preparing  the  DEIS.  The 
cooperating  agencies,  VW  DNR  and  the 
Waterways  Advisory  Committee  will 
also  provide  preliminary  document 
review  before  the  district  finalizes  and 
circulates  the  DEIS. 

Environmental  Requirements 

Full  compliance  with  all  applicable 
environmental  protection  statutes  and 
regulations  will  be  accomplished  prior 
to,  or  as  a  part  of,  the  National 
Environmental  Policy  Act  procedure. 
The  federal,  state  and  local  entities 
responsible  for  enforcing  these  laws  will 
be  consulted  throughout  the  planning 
process. 

Scoping  Meetings  ^ 

It  is  anticipated  that  the  initial  public 
scoping  meeting  and  workshops  will  be 
conducted  in  November  1989.  A  public 
notice  will  announce  each  public 
scoping  meeting. 

DEIS  Availability 

It  is  anticipated  Uiat  die  DEIS  should 
be  made  available  for  public  review 
early  in  1992. 
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Dated:  November  9,  I960. 

Thomas  E.  Farewell. 

Colonel.  Corps  of  Engineers,  District 
Engingeer. 

|FR  Doc.  89-27520  Filed  11-22-89;  a-45  am| 
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Department  of  tt>e  Navy 

intent  To  Prepare  Environmental 
Impact  Statement  for  Proposed 
Operation  of  Electromagnetic  Puise 
Radiation  Environment  Simulator  for 
Ships  (Empress  II)  In  Gulf  of  Mexico 

Pursuant  to  procedural  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Qualify  regulations  (40 
CFR  parts  1500-1508).  and  Executive 
Order  12114  (Environmental  Effects 
Abroad  of  Major  Federal  Actions),  the 
Department  of  the  Navy  announces  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
operation  of  the  Electromagnetic  Pulse 
Radiation  Environment  Simulator  for 
Ships  (EMPRESS  II)  in  both  fixed  point 
and  underway  station-keeping 
configurations  in  the  Gulf  of  Mexico. 

EMPRESS  II.  a  transportable,  barge- 
mounted,  ocean-capable 
Electromagnetic  Pulse  (EMP)  simulator, 
is  an  essential  element  in  identifying 
US.  Navy  electronic  systems  that  are 
vulnerable  to  EMP  and  in  validating 
those  systems  for  which  EMP  protection 
has  been  provided.  EMP  is  a  brief, 
intensive  burst  of  electromagnetic 
energy  of  the  kind  that  would  be 
generated  by  a  nuclear  explosion.  EMP 
from  a  high  altitude  detonation  is  able  to 
penetrate,  and  upset  or  damage; 
unprotected  critical  electronic  systems. 
EMPRESS  n  simulates  only  the  EMP 


output  of  a  nuclear  detonation;  other 
phenomena  assocated  with  a  nuclear 
detonation  (blast  energy,  heat  and 
ionizing  radiation)  are  not  simulated  by 
the  test  facility. 

EMPRESS  U  had  been  operating 
periodically  at  a  single-point  moor  about 
15  miles  off  the  North  Carolina  coast 
following  the  completion  of  a  Final 
Environmental  Impact  Statement  (FEIS) 
in  April  1988  and  a  Record  of  Decision 
(ROD)  issued  on  27  May  196a  EMPRESS 
II  has  also  been  operating  periodically 
in  an  underway  station-keeping 
configuration  aout  15  to  20  miles  off  the 
North  Carolina  Coast  following 
completion  of  an  Environmental 
Assessment  (EA)  in  June  1989  and  a 
Finding  of  No  Significant  Impact 
(FONSl)  on  19  June  1989.  The  underway 
station-keeping  configuration  is 
accomplished  by  towing  the  EMPRESS  II 
vessel  on  a  prescribed  course  within  the 
confines  of  a  designated  area  while  the 
ship  under  test  maintains  distance  and 
aspect  by  maneuvering. 

As  a  consequence  of  weather  and  sea 
conditions,  the  Atlantic  Ocean 
operations  are  restricted  to  the  months 
of  June.  July  and  August.  A  winter 
operating  site  is  desired  to  meet  testing 
requirements  and  provide  for  scheduling 
flexibility.  The  proposed  operating  areas 
for  EMPRESS  U  in  the  Gulf  of  Mexico 
are  located  25  to  70  miles  from  the 
nearest  land  masses  at  the  Alabama/ 
Mississippi  state  boundary. 

The  Navy  held  meetings  with  various 
Federal,  state  and  local  agencies  in  May 
1989  to  scope  the  issue  of  operating 
EMPRESS  II  in  the  Gulf  of  Mexico. 
Public  meetings  were  held  in  July  1989 
by  the  Navy  in  Slidell.  Louisiana.  Biloxl. 
Mississippi,  and  Mobile,  Alabama  to 
present  an  overview  of  the  EMPRESS  11 
project. 


AKernative 


A  letter  describing  the  Navy's 
intentions  to  prepare  an  EA  for 
operation  of  EMPRESS  II  in  the  Gulf  of 
Mexico  was  sent  in  July  1989  to  about 
175  interested  and  potentially  affected 
citizens,  as  well  as  Federal,  state  and 
local  agencies.  Comments  regarding  the 
Navy's  intentions  were  solicited.  About 
25  comments  were  received. 

The  Navy  held  another  series  of 
public  meetings  in  September  and 
October  1989  in  Slidell.  Louisiana. 
Biloxi,  Mississippi,  Pascagoula. 
Mississippi.  Mobile,  Alabama,  and 
Dauphin  Island.  Alabama. 

Because  the  proposed  action  would 
result  in  EMPRESS  II  operations  at  a 
new  site  about  1.500  miles  form  the 
existing  sites  off^  North  Carolina,  and  in 
order  to  more  formally  include 
interested  citizens  and  agencies  to  the 
maximum  extent  possible,  the  Navy  has 
decided  that  an  E3S  would  be  more 
appropriate  than  an  EA  for  this 
proposed  actioiL 

Site  selection  criteria  includes  Navy 
control  of  surface/air  operations; 
minimal  impact  on  commercial 
shipping/air  operations;  relatively 
isolated  environment;  maneuvering 
room  with  at  least  40  feet  of  water, 
avoidance  of  defined  shipping  channels; 
minimal  socio-economic/environmental 
impact:  proximity  to  Navy  ships.  Navy 
and  commercial  shipbuilding  yards,  and 
Navy  training  areas;  acceptable  transit 
time  from  berth  to  operating  areas; 
ability  to  allow  an  exclusion  area,  two 
nautical  miles  in  radius  and  6000  feet 
above  the  EMPRESS  II  facility. 

Alternative  operational  areas  to  be 
considered  in  the  EIS,  as  specified  by 
the  Latitude  and  Longitude  of  their 
comers  and  their  associated  Warning 
area  designabon,  include: 


Latitude 


29'1700-  N 
29*  1700"  N 
29'32'00-  N 
29*32  00'  N 
29-3e0O-  N 
29-48  30-  N 
29-4830"  N 
29-3?30-  N 
29-00-30-  N 
29M330'  N 
29-13'30*  N 
2B*51  00*  N 


Longitude 


88*3000-  W 
88*0t30*  W 
88'30X)0- W 
88*0130-  W 
88*01 -00-  W 
87-371)0- W 

es-oi-oo-  w 

87*37  00-  W 
88*0100'  W 
87-3700'  W 

sroitxrw 

ST^TWV* 


^Warning 
Ara« 

Designation 


Eagle  GuH  1 


W-155A 
Laras5A6 


W-1568 

Lane  7 


The  EIS  will  also  include 
consideration  of  the  No  Action 
alternative.  The  No  Action  alternative 
would  preclude  operations  in  the  Gulf  of 
Mexico  and  would  result  in  EMPRESS  H 


operations  continuing  as  currently 
conducted  in  the  operating  areas  off  the 
coast  of  North  Carolina. 

Typical  usage  of  EMPRESS  D  fn  the 
Gulf  of  Mexico  would  be  about  80  days 


per  year.  Testing  would  typically  be 
conducted  during  daylight  hours  for  test 
periods  of  one,  three,  or  ten  days  from 
November  through  April. 
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Public  input  is  solicited  to  help 
identify  any  environmental  issues 
meriting  in-depth  study  during 
preparation  of  the  EIS.  Information 
regarding  areas  of  concern,  specific 
interest  or  expertise  should  be  sent 
within  30  days  of  the  date  of  publication 
of  this  notice  to  Commander.  Naval  Sea 
Systems  Command  (Attn:  LT  Jay  Rose, 
Code  PMS-423).  Washington.  DC  20362- 
5101. 

Dated:  November  20, 1989. 
Sandra  M.  Kay. 

Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  89-27558  Filed  11-22-89;  8:45  am] 
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Government-Owned  Inventions; 
Availability  of  Licensing 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231.  for 
$1.50  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
Virginia  22161.  Copies  also  may  be 
ordered  by  telephone  request  to  (703) 
487-4650.  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  application 
copies  sold  to  avoid  premature 
disclosure. 

DATE  November  24, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  Arlington.  Virginia 
22217-5000.  telephone  (202)  696^1001. 
Patent  4.452,123:  COMPOSITE  ROUND/ 

RAPID  HRE  GUN;  filed  1  March  1982; 

patented  5  June  1984. 
Patent  4,550.601:  METHOD  FOR 

DETERMINING  THE  MAGNITUDE 

OF  EARTH'S  GRAVITY;  filed  27 

February  1984;  patented  5  November 

1985. 
Patent  4.639,399:  NICKEL  OXIDE. 

CERAMIC  INSULATED  HIGH 

TEMPERATURE  COATING;  filed  26 

November  1985;  patented  27  January 

1987, 
Patent  4,698.635:  TERRAIN 

REFLECTIVITY  CONTOUR 


MAPPING;  filed  31  March  1986; 
patented  8  October  1987. 

Patent  4,722.825:  METHOD  OF 
FABRICATING  A  METAL/CERAMIC 
COMPOSITE  STRUCTURE;  filed  1 
July  1987;  patented  2  February  1988. 

Patent  4,728.682:  METAL  TERNARY 
SULFIDES;  filed  30  September  1985; 
patented  1  March  1988. 

Patent  4,736,175:  POLARIZED  ROTARY 
SOLENOID;  filed  9  February  1987; 
patented  5  April  1988. 

Patent  4,736.439:  IMAGE 
PREPROCESSING  BY  MODIFIED 
MEDL\N  HLTER;  filed  24  May  1985; 
patented  5  April  1988. 

Patent  4,737.740:  DISCONTINUOUS- 
TAPER  DIRECTIONAL  COUPLER; 
filed  26  May  1983;  patented  12  April 
1988. 

Patent  4,738,412:  AIR-STABILIZED 
GIMBAL  PLATFORM;  filed  24  August 
1987;  patented  19  April  1988. 

Patent  4,740,628:  2.4.4.5.5.6.6- 
HEPTAFLUORO-2- 
TRIFLUOROMETHYL-3- 
OXAHEPTANE-1 .7-DIOL 
POLYFORMAL  AND  METHOD  OF 
PREPARATION;  filed  5  May  1987; 
patented  26  April  1988. 

Patent  4.741.742:  DL\ZIDO  ALKANES 
AND  DIAZIDO  ALKANOLS  AS 
COMBUSTION  MODIFIERS  FOR 
UQUID  HYDROCARBON  RAMJET 
FUELS;  filed  3  July  1986;  patented  3 
May  198& 

Patent  4,747,673:  HIGH  POWER 
OPTICAL  ATENUATOR;  filed  1  June 
1987:  patented  31  May  1988. 

Patent  4.775.729:  CURABLE 
POLYETHER  COMPOSITIONS:  filed 
23  May  1986:  patented  4  October  1988. 

Patent  4.778.871:  HIGH  TEMPERATURE 
INSULATOR;  filed  25  August  1987; 
patented  18  October  1988. 

Patent  4.799.202:  COMPLIMENTARY 
INTERFEROMETRIC  HYDROPHONE; 
filed  27  September  1982;  patented  17 
January  1989.  

Patent  4,815.858:  REFLECTOMETER; 
filed  9  October  1987;  patented  28 
March  1989. 

Patent  4,816,881:  TIW  DIFFUSION 
BARRIER  FOR  AUZU  OHMIC 
CONTACTS  TO  P-TYPE  INP;  filed  27 
June  1985;  patented  28  March  1989. 
Patent  4,818,661:  METHOD  FOR 
FABRICATING  THIN  FILM 
METALUC  MESHES  FOR  USE  AS 
FABRY-PEROT  INTERFEROMETER 
ELEMENTS.  HLTERS.  AND  OTHER 
DEVICES;  filed  31  July  1987;  patented 
4  April  1989. 
Patent  4.819.190:  VIDEO  LINE 
PROCESSOR;  filed  18  June  1986; 
patented  4  April  1989. 
Patent  4,821,302:  METHOD  AND 
APPARATUS  FOR  TRANSIENT  UNIT 


CELL  MEASUREMENT;  filed  29 
February  1988;  patented  11  April  1989. 
Patent  4,827,414:  MONITORING 
SYSTEM  FOR  NUCLEAR  WARFARE 
DETECTION  AND  DAMAGE 
ASSESSMENT;  filed  8  July  1985; 
patented  2  May  1989. 
Patent  4.828.935:  A  PASSIVATING 
LAYER  FOR  III-V 
SEMICONDUCTOR  MATERIALS; 
filed  30  March  1988;  patented  9  May 
1989. 

Patent  4.829.521:  TEST  CIRCUIT  FOR 
DETECTING  DIGITAL  PULSES;  filed 
11  September  1987;  patented  9  May 
1989. 

Patent  4.843.965:  THERMALLY 
ACTIVATED  SAFETY  AND  ARMING 
DEVICE;  filed  23  February  1988; 
patented  4  July  1989. 

Patent  4.845.508:  ELECTRIC  WAVE 
DEVICE  AND  METHOD  FOR 
EFHCIENT  EXCITATION  OF  A 
DIELECTRIC  ROD;  filed  1  May  1986; 
patented  4  July  1989. 

Patent  4.846.209:  SCUTTLE  VALVE;  filed 
13  November  1987;  patented  11  July 
1989. 

Patent  4.846,545:  FIBER  OPTIC  CABLE 
SPUCE;  filed  17  February  1988; 
patented  11  July  1989. 

Patent  4,847,628:  FREQUENCY 
INDEPENDENT  CONSTANT 
BEAMWIDTH  LENS  DIRECTIONAL 
ANTENNA  FOR  VERY  WIDEBAND 
AND  MULTI-CHANNEL 
ELECTROMAGNETIC 
COMMUNICATIONS;  filed  7  July 
1988;  patented  11  July  1989. 

Patent  4,847.817:  BROADBAND  SONAR 
SIGNAL  PROCESSOR  AND  TARGET 
RECOGNITION  SYSTEM;  filed  10 
March  1987;  patented  11  July  1989. 

Patent  4,848.210:  ELASTOMERIC 
IMPULSE  ENERGY  STORAGE  AND 
TRANSFER  SYSTEM;  filed  1  July 
1987:  patented  18  July  1989. 

Patent  4.848,233:  MEANS  FOR 
PROTECTING  ELECTROEXPLOSIVE 
DEVICES  WHICH  ARE  SUBJECT  TO 
A  WIDE  VARIETY  OF  RADIO 
FREQUENCY:  filed  1  October  1985; 
patented  18  July  1989. 

Patent  4,848,262:  PRESSURE  SENSITIVE 
RELEASE  DEVICE;  filed  25  August 
1988;  patented  18  July  1989. 

Patent  4,849,540:  PENTAFLUOROTHIO 
POLYNITROAUPHATIC 
EXPLOSIVES;  filed  24  June  1988; 
pater^ed  18  July  1989. 

Patent  4.849.925:  MAXIMUM  ENTROPY 
DECONVOLVER  CIRCUIT  BASED 
ON  NEURAL  NET  PRINCIPLES;  filed 
15  January  1988;  patented  18  July  1989. 

Patent  4,850.098:  METHOD  AND 
APPARATUS  TO  ENHANCE  THE 
SENSITIVITY  OF  CYUNDRICAL 
MAGNETOSTRICTIVE 


4«676  Federal  Regiater  /  Vol.  54,  No.  225  /  Friday.  November  24.  1989  /  Notices 


Federal  Register  /  Vol.  54.  No.  225  /  Friday.  November  24.  198Q  /  Notices 


4B677 


TRANSDUCERS  TO  MAGNETIC 

FIELDS;  filed  15  April  1988:  patented 

25  ]uly  1980. 
Patent  4.851,661:  PROGRAMMABLE 

NEAR-LNFRARED  RANGING 

SYSTEM;  filed  28  February  1988; 

patented  25  July  1989. 
Patent  4.851,664:  NARROW  BAND  AND 

WIDE  ANGLE  HEMISPHERICAL 

INTERFERENCE  OPTICAL  HLTER; 

filed  27  June  1988;  patented  25  July 

1989. 
Patent  4,851,848:  FREQUENCY  AGILE 

SYNTHETIC  APERTURE  RADAR; 

filed  1  February  1988;  patented  25  July 

1989. 
Patent  4,853,294:  CARBON  FIBER 

REINFORCED  METAL  MATRIX 

COMPOSITES;  filed  28  June  1988; 

patented  1  August  1989. 
Patent  4,853.339:  METHOD  OF 

SENSITIZING  PB-SALT  EPITAXIAL 

FILMS  FOR  SCHOTTKY  DIODES; 

filed  27  July  1988;  patented  1  August 

1989. 
Patent  4,853,650:  SYMMETRIC 

WAVEGUIDE  JUNCTION 

COMBINER;  filed  4  October  1988; 

patented  1  August  1989. 
Patent  4,853,771:  ROBOTIC  VISION 

SYSTEM;  filed  8  April  1988:  patented 

1  August  1989. 
Patent  4,853,900:  STABILIZED 

SUSPENSION  FOR  IMMERSIBLE 

APPARATUS;  filed  19  October  1987; 

patented  1  August  1989. 
Patent  4,854,174:  COLINEAR 

FLUCTUATING  WALL  SHEAR 

STRESS  AND  FLUCTUATING 

PRESSURE  TRANSDUCER;  filed  25 

April  1988;  patented  8  August  1989. 
Patent  4,856,095:  OPFET 

DEMODULATOR- 

DOWNCON'VERTER  FOR 

DETECTING  MICROWAVE 

MODULATED  OPTICAL  SIGNALS; 

filed  28  May  1987;  patented  8  August 

1989. 
Patent  4,857,864:  UQUID  LEVEL 

MEASUREMENT  SYSTEM  FOR 

ANALOG  AND  DIGITAL  READOUT; 

filed  27  June  1988;  patented  15  August 

1989. 
Patent  4,857,912:  INTELLIGENT 

SECURITY  ASSESSMENT  SYSTEM; 

filed  27  July  1988;  patented  15  August 

1989, 
Patent  4,859,059:  THERMAL 

MODULATION  OF  UGHT  BEAMS; 

filed  13  January  1988;  patented  22 

August  1989. 
Patent  4.860,013:  AUTOMATIC 

THRESHOLDING  MULTICHANNEL 

DIGITAL  RADAR  EARLY  WARNING 

SYSTEM;  filed  4  April  1988;  patented 

22  August  1989. 
Patent  4,861,298:  ACTUATION  SYSTEM 

OF  AN  ENCAPSULATING  LIFE 

RAFT;  filed  24  June  1988;  patented  29 

August  1989. 


Patent  4,861,859:  CONDUCTIVE 
POLYMERS  OF  TRANSITION- 
METAL  COMPLEXES 
COORDINATED  BY 
DIAMINOBEZENEDITHIOL;  filed  28 
March  1988;  patented  29  August  1989. 

Patent  4.862,115:  OPTICAL 
BEAMFORMERS;  filed  12  February 
1988;  patented  29  August  1989. 

Patent  4,862,116:  ACTIVE  PHASE  AND 
.     AMPUTUDE  MODULATOR-  filed  17 
October  1988:  patented  29  August 
1989. 

Patent  4.862,406:  ADAPTIVE 
ASSOCL^TIVB-PROCESSING 
OPTICAL  COMPUTING 
ARCHITEdURES;  filed  29  January 
1986;  patented  29  August  1989. 

Patent  4,862,458:  HIGH  SPEED  MODEM; 
filed  4  May  1988;  patented  29  August 
1989. 

Patent  Application  266,955:  HELMET- 
MOUNTED  HEAD  RESTRAINT;  filed 
3  November  1988. 

Patent  Application  275.873:  LARGE 
APERTURE  SPARSE  ARRAY 
ANTENNA  SYSTEM  OF  / 
MODERATE  BANDWIDTH  FOR 
MULTIPLE  EMTITER  LOCATION; 
filed  25  November  1988. 

Patent  Application  304,442: 
GYROKLYSTRON  DEVICE  HAVING 
MULTI-SLOT  BUNCHING  CAVITIES; 
filed  31  January  1989. 

Patent  Application  342,919: 
INTERFEROMETRIC  SURFACE 
DISTORTION  DETECTOR;  filed  20 
April  1989. 

Patent  Application  343.762:  COATING 
AND  COMPOSITION  CONTAINING 
LIPID  MICROSTRUCTURE  TOXIN; 
filed  14  April  1989. 

Patent  Application  347,132: 
MONOLITHIC  LASER  DIODE 
STRUCTURE  FOR  MICROWAVE 
GENERATION;  filed  4  May  1989. 

Patent  Application  364,416: 
TEMPERATURE  STABLE  CERAMIC 
DIELECTRIC  COMPOSITIONS;  filed 
12  June  1989. 

Patent  Application  370,521:  A 
SCHEINER-PRINOPLE  VERNIER 
OPTOMETER;  filed  23  June  1989. 

Patent  Application  371,778:  METHOD 
OF  MAKING  SELF-AUGNED  GAAS/ 
ALGAAS  FETS;  filed  27  June  1989. 

Patent  Application  372.961: 
MULTIBAND  PHOTOCONDUCTIVE 
DETECTOR  BASED  ON  LAYERED 
SEMICONDUCTOR  QUANTUM 
WEUS;  filed  29  June  1989. 

Patent  Application  372,963:  FOCAL 
PLANE  ANTENNA  ARRAY  FOR 
MILLIMETER  WAVES;  filed  29  June 
1989. 

Patent  Application  373,979:  NOISE 
SUPPRESSING  HYDROPHONE;  filed 
30  June  1989. 

Patent  Application  373,980;  IMPROVED 
METHOD  FOR  STABIUZATION  OF 


PAN-BASED  CARBON  FIBERS;  filed 
30  June  1989. 

Patent  Application  374,035: 
FABRICATION  OF  NBN  BASED 
ELECTRONIC  DEVICES  WTTH 
SIUCON  BARRIERS;  filed  30  June 
1989. 

Patent  Application  374,119:  HIGH 
POWER  TRANSDUCERS;  filed  30 
June  1989. 

Patent  Application  376,278:  METHOD 
FOR  DETERMINING  ASTRONOMIC 
AZIMUTH;  filed  5  July  1989. 

Patent  Application  Z773ff7:  METAL 
HLM  COATINGS  ON  AMORPHOUS 
METALLIC  AUOYS;  filed  11  July 
1989. 

Patent  Application  387,048:  VOLATILE 
DIVALENT  METAL  ALKOXIDES; 
filed  31  July  1989. 

Patent  Application  389,218:  SILVER 
COMPOSITE  CATHODES  FOR 
ALKALINE  SECONDARY 
BATTERIES;  filed  2  August  1989. 

Patent  Application  389,219: 
ELECTROCHEMICAL 
PREPARATION  OF  SILVER  OXIDE 
ELECTRODES  HAVING  HIGH 
THERMAL  STABILITY;  filed  2  August 
1989. 

Patent  Application  386,220:  SILVER 
COATED  SUPERCONDUCTING 
CERAMIC  POWDER;  filed  2  August 
1989. 

Patent  Application  394,457:  LASER 
DETECTION  AND  DISCRIMINATION 
SYSTEM;  filed  16  August  1989. 

Patent  Application  394,547:  SILVER- 
NICKEL  COMPOSTTE  CATHODES 
FOR  ALKALINE  SECONDARY 
BATTERIES;  filed  18  August  1989. 

Patent  Application  400,197: 
FLUOROAUPHATIC  POLY  AMIDES 
SYNTHESIZED  VL\  PEPTIDE 
BLOCKING  GROUP  AND  COUHJNG 
TECHNIQUES;  filed  28  August  1M9, 

Patent  Application  401.197:  A  METHOD 
OF  SOLDERING  ALUMINUM;  filed  29 
August  1989, 

Patent  Application  408,337:  LASER 
COMMUNICATION  SYSTEM  WFTH 
WIDE  BAND  MAGNETOSTRICnVE 
MODULATION;  filed  15  September 
1989. 

Patent  Application  408,970: 
RECONFIGURABLE  N- 
DIMENSIONAL  COMPUTER 
MEMORY  FOR  SERLU  AND 
PARALLEL  PROCESSORS;  filed  18 
September  1989. 

Dated:  November  20. 1980. 
SaMlnM.Kay, 

Department  of  the  Navy,  Alternate  Federal 

Register  Liaison  Officer. 

|FR  Doc.  «d-Z!SSa  nied  11-22-m;  8:45  amj 

MULING  COOe  3rMHIE-« 


DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement 

agency:  Advisory  Council  on  Education 
Statistics  (ACES),  Education, 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE  AND  TIME:  December  14,  9:00  a.m.- 
4:45  p.m.  and  December  15, 1989, 9  a.m.- 
4:45  p.m. 

address:  555  New  Jersey  Avenue  NW., 
Room  326,  Washington,  DC  20208. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrol  B.  Kindel,  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue. 
Room  30eE,  Washington,  DC  20208-5574. 
telephone:  (202)  357-6329. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  is  established  under  section 
406(c)(1)  of  the  Education  Amendments 
of  1974.  Public  Law  93-380.  The  Council 
is  established  to  review  general  policies 
for  the  operation  of  the  National  Center 
for  Education  Statistics  (NCES)  in  the 
O^ce  of  Educational  Research  and 
Improvement  and  is  responsible  for 
advising  on  standards  to  insure  that 
statistics  and  analyses  disseminated  by 
NCES  are  of  high  qualify  and  are  not 
subject  to  political  influence.  The 
meeting  of  the  Council  is  open  to  the 
pubhc. 

The  proposed  agenda  includes  the 
following: 

•  Data  Quality— A  Three-Part 
Discussion:  NCES  standards  revision; 
NCES  management  indicators;  and, 
Trade-offs  between  data  quality  and 
timeliness 

•  Review  of  Progress:  Sharing  Data  and 
Confidentiality  Issues 

•  Education  Indicators  Panel:  Woric-in- 
Progress 

Reccvds  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director.  Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue  NW., 


Room  30aE,  Washington.  DC  20208-5574. 

Dated:  November  15, 1989. 
Christopher  T.  Ciow, 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

[PR  Doc.  89-27560  Filed  11-22-80;  8:45  am) 
nixMecooc  40oo-ov4i 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP89-242-001) 
Tennessee  Gas  Pipeline  Co.;  Rling 

November  16, 1989. 

Take  notice  on  November  9, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  in  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  on  October  28, 
1989: 

Substitute  Second  Revised  Sheet  No.  106 
Second  Substitute  Second  Revised  Sheet  No. 

Ill 
Second  Substitute  Original  Sheet  No.  lllA 
Second  Substitute  Third  Revised  Sheet  No. 

114 
Third  Substitute  Second  Revised  Sheet  No. 

206 
Substitute  Second  Revised  Sheet  No.  206 
Substitute  First  Revised  Sheet  No.  208A 
Substitute  First  Revised  Sheet  No.  208B 
Substitute  Second  Revised  Sheet  No.  247 
Substitute  Second  Revised  Sheet  No.  249 
Substitute  Second  Revised  Sheet  No.  252 
Substitute  Second  Revised  Sheet  No.  339 
Substitute  Second  Revised  Sheet  No.  347 

Tennessee  states  that  this  filing  is 
made  to  comply  with  the  Commission's 
order  on  October  25, 1989,  which 
directed  Tennessee  (1)  to  revise  the 
tariff  sheets  filed  in  this  proceeding  to 
make  them  effective  as  of  October  26, 
1989;  (2)  to  remove  that  portion  of 
section  5.1  of  Rate  Schedule  FT-A  that 
provides  that  the  reservation  and 
commodity  rate  is  incapable  of 
reduction,  but  subject  to  increase;  (3)  to 
clarify  that  a  shipper  will  not  be 
penalized  twice  for  the  same  imbalance 
infi-action;  and  (4)  to  remove  sections 
7(g)  and  7(h)  of  die  General  Terms  and 
Conditions. 

Tennessee  also  requested  that  the 
Commission  waive  the  imposition  of  the 
scheduling  penalties  in  sections  7(e)  and 
7(f)  of  its  General  Terms  and  Conditions 
filed  in  this  proceeding  until  December 
1, 1989.  Tennessee  states  that  such  a 
limited  waiver  is  required  to  enable  it  to 
notify  its  customers  of  the  new 
penalties. 

Tennessee  has  also  requested  an 
extension  of  time  until  December  22, 


1989,  to  file  tariff  sheetfs)  which  will  set 
forth  the  minimum  throu^put  required 
for  the  op«ation  of  the  compressor 
stations  located  on  its  system  based 
upon  design  compressor  ratios  and 
minimum  desi^  suction  pressures. 

Tennessee  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tenneco  Building,  Houston,  Texas,  and 
have  been  mailed  to  all  affected 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385^14). 
All  such  pHDtests  should  be  filed  on  or 
before  November  24, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 
(FR  Doc.  89-27561  Filed  11-22-89;  8:45  am) 

BiLUNG  CODE  6717-01-M 


Office  of  Fossil  Energy 

[ERA  Docltet  No.  88-71-NQl 

Intaico  Aluminum  Corp.;  Onter 
Amending  Conditional  Authorization 
To  Import  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTIOH:  Notice  of  an  order  amending  a 
conditional  authorization  to  import 
natural  gas  by  allowing  use  of  existing 
facilities. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  is  has  issued  an  order 
amending  a  conditional  authorization 
granting  Intaico  Aluminum  Corporation 
(Irjtalco)  blanket  authorization  to  import 
natural  gas  from  Canada.  The  order 
issued  in  ERA  Docket  No  88-71-NG 
authorizes  Intaico  to  import  up  to  2  Bcf 
per  year  of  Canadian  natural  gas  using 
existing  facilities  over  a  two-year  period 
for  use  as  fuel  in  its  alominuni  smehing 
plant  located  near  Femdale. 
Washington. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
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Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  November  14, 
1989. 

Constance  L  Buckley, 

Deputy  Assistant  Secretary  for  Fuels 

Programs,  Off  ice  of  Fossil  Energy. 

IFR  Doc.  89-27808  Filed  11-22-89;  8:45  am) 

BIUJNG  CODE  MSO-OI-M 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  Octot>er  20 
Ttirougti  Octot>er  27, 1989 

During  the  Week  of  October  20 
through  October  27. 1989.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 


on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  November  15, 1989. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  October  20  through  Octot>er  27.  1989] 


Date 

Name  and  location  of  appHcani 

Case  No. 

Type  of  submtesion 

Oct  24,  1989....„ 

Oct  26.  1989 

Geofgia-Paafic  Cofporation,  Atlanta.  GA ...» 

Ben  Glaser's  Service  Station,  Inc.,  Buffalo,  NY 

RR272-39 

RR272-40 
LFA-0004 
LEF-0002 

Modification/rescission  in  ttie  cnjde  oil  refund  proceeding  H  granted: 
The  August  24,  1989  Decision  and  Order  (Case  No.  RF272-153) 
issued  to  Georgia-Paatic  Corporation  would  be  modified  regarding 
ttie  film's  Application  for  Refund  8ut)mrtted  in  the  crude  oil  refund 
proceeding. 

Request  for  modification/rescission  in  ttie  crude  oH  refund  proceed- 
ing. If  granted:  The  Decision  and  Order  iesued  to  Ben  Glaser's 
Service  Station  would  be  modified  regarding  the  firm's  Application 
for  Refund  submitted  in  the  cnide  oil  refund  proceeding. 

Appeal  of  an  mlomation  request  denial.  If  granted:  The  October  17, 
1989  Freedom  of  Information  Request  Denial  issued  by  the  Oak 
Ridge  Operations  Office  would  be  rescinded,  and  William  A.  Hewg- 
ley  would  receive  access  to  certain  DOE  information. 

Implementation  of  special  refund  procedures.  If  granted:  The  Office  of 
Heanngs  and  Appeals  would  implement  Special  Refund  Procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V,  in  connection  with 
February  15,  1984  consent  order  which  the  DOE  entered  into  with 
Petraco-Valley  Company. 

Oct  26.  1989 

William  All)eft  Hevygtey,  Kingston,  TN _. 

Petraco-Valley  Oil  Company,  Washington.  DC 

Oct.  27,  1989 

Refund  Applications  Received 

[Week  of  October  20, 1989  to  October  27,  1989] 


Date 


10/20/89 

10/20/89  thru  1 0/27/89  ..„ 
10/20/89  thru  10/27/89.... 
10/20/89  thnj  10/27/89.... 

10/23/89 

10/23/89 

10/25/89 

10/25/89 

10/25/89 

10/26/89 


Name  of  firm 


IrxJependent  OH  &  Fire  Company 

Crude  oil  refund,  applications  received 

Atlantk;  Richfield  refund,  applications  received.. 

She>  oil  refund,  applk^tions  received 

Douglas  Dowson 

Glenn  Dowson 

Robert  L.  A  lrer>e  Anderson 

J.M.  &  R.D.  Lapinski. 

Hammond  Spur 

Winding  Ridge  GuH 


Date  received 


RF25O-2750 

RF272-75850  thni  RF272-76125 

RF304-10538  thni  RF304-10561 

RF315-7677  thnj  RF315-7778 

RF300-10881 

RF30O-10882 

RF31 0-347 

RF300- 10883 

RF309-1375 

RF300-10884 


[FR  Doc.  89-27609  Filed  11-22-89;  8:45  am] 

BIUJNQ  COOE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FM  3662-8] 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

aqency:  Environmental  Protection 
Agency  (EPA). 
ACnoM:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATE:  Comments  must  be  submitted  on 
or  before  December  26, 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  382-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Quality  Control  Samples  Form 
(EPA  ICR  #0941.03).  This  is  a  renewal. 

Abstract.  The  Quality  Control 
Samples  Forms  are  completed  and  used 
by  the  laboratories  conducting  water 
and  waste  analysis  to  offer  independent 
checks  on  their  quality  control  activities. 
The  information  required  is  name, 
address,  and  quality  control  samples  or 
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calibration  standard  types.  The 
information  is  used  as  the  basis  for 
laboratory  quality  assiirance. 

Burden  Statement-  The  estimated 
average  public  reporting  bwdeB  far  tins 
collection  of  infonnation  is  riwvt  10 
minutes  per  respondent.  This  SiliBMlB 
includes  all  aspects  of  the  infofmsSon 
conection  including  time  for  reviewing 
instructions,  gatboing  data,  and 
preparing  asd  reviewing  the  form. 

Respondents:  Laboratories  conducting 
water  or  waste  analyses. 

Estimated  No.  of  Respondents:  5O0O. 

Estimated  total  annual  Burden  of 
Respondents:  800  hours. 

Frequency  of  collection:  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner.  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223),  401  M  Street,  SW.. 

Washington,  DC  20460 
and 
Marcus  Peacock,  Office  of  Management 

and  Budget  Office  of  Infonnation  and 

Regulatory  Affairs.  726  Jackson  Place. 

NW..  Washington.  DC  20530. 

Dated:  November  14. 1969. 

Paul  Lapalay. 

Director,  Information  and  Regulatory  Systems 
Division. 

[FR  Doc  89-27606  Piled  11-22-68;  8:45  am) 

MLUNSOOOCi 


[ER-FRL-3683-1I 

Environnienta;  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Infonnation  (202) 

382-5076  or  (202)  382-6073. 
Availability  of  Environmental  Impact 

Statements  Filed  November  13, 1989 

Through  November  17. 1989  Pursuant  to 

40  CFR  1506.9. 

EIS  Na  890322.  Draft.  COE,  WV. 
Petersburg  Local  Flood  Protection 
Plan.  Iraplementatian.  Oant  Connty. 
WV,  Due:  January  8. 199a  Contact:  J. 
William  Haines  (301 )  962-8154. 

EIS  No.  890323,  Draft  FRC,  MA.  CT,  NH, 
NY,  RL  and  TN.  Iro^wis  and 
Tennessee  Cas  TraanBisskMi 
Pipelines  Project  Construction  and 
Operation,  MA.  CT.  NH,  NY,  RL  TN, 
Due:  January  19, 1990,  Contact-  Mark 
W.  Jensen  (202)  357-9021. 

EIS  No.  8t0324,  Draft  FRC.  MA.  NH.  VT, 
Chas^laai  PipdiBe  aad  AlgoaqBiB 
Gas  Tranereisaion  Pipdiae^ 
Construction  ana  Operation,  Section 
10  and  404  Permits,  MA.  VT.  and  NH. 
Due:  Open  Ind^nitely,  Contact 
Lonnie  Lister  (202)  357-8691. 


If  you  have  comments  on  the 

Algonquin  Facilities  which  is  also  a  part 

of  the  Iroquois/Tennessee  Prpehne  EIS. 

please  be  sure  to  submit  them  to  Mr. 

Mark  Jensen,  Environmental  Pohcy/ 

Project  Branch,  Office  of  Pipeline/ 

Producer  Regs,  Rm  7312,  825  North 

Capitol  St,  NE.  Wash.  DC  20426,  by 

January  19, 199a 

EIS  No.  890325,  Draft  FRC.  N).  Mount 
Hope  Pumped  Storage  Hydroelectric 
Project  Construction.  Operation  and 
Maintenance,  License,  siection  404 
Permit  Morris  County,  NJ,  Due: 
January  8, 1990,  Contact  Mr.  Paul 
Carrier  (202)  376-9213. 

EIS  No.  890326.  Final,  BLM,  AK.  Utility 
Corridor  Planning  Area  Resource 
Management  Plan  and  Central  Arctic 
Management  WSA  Recommendations 
Implementation,  AK.  Due:  December 
26. 1989.  Contact  Tom  Dean  (907)  474- 
2302. 

EIS  Na  890327. 1}raft  UAF.  CA,  Mather 
Air  Force  Base  (AFB)  Closure.  323rd 
Flying  Training  Wing  Relocation  to 
Beale  AFB.  Implementation, 
Sacramento,  County,  CA,  Due: 
January  8, 1990,  Contact:  Catherine 
Hitchins  (512)  652-3240. 

EIS  No.  890328,  DSuppl,  AFS.  NH.  Loon 
Moimtain  Ski  Area.  South  Mountain 
Expansion  Project  Updated 
hformation.  Special  Use  Permit 
White  Mountain  National  Forest 
Grafton  County,  NH,  Due;  January  8, 
1990.  Contact  Dain  Maddox  (414)  291- 
3305. 

mS  No.  890329,  FSuppl  AFS,  AK,  1981- 
86  and  1986-90  Alaska  Pulp  Long- 
Term  Timber  Sale  Operating  Plan, 
Phase  I  and  D,  Implementation 
Tongass  National  Forest  AK.  Due: 
December  26, 1989,  Contact  James  W. 
Price  (907)  585-8871. 

EIS  No.  890330,  Draft,  UAF,  CA.  Norton 
Air  Force  Base  (AFB)  Closure.  63rd 
Military  Airlift  Wing,  Relocation  to 
March  AFB,  Implementation,  San 
Bernardino  County,  CA,  Due:  January 
6, 1990,  Contact  Patricia  CallioU  (681) 
256-5764. 

Dated:  ^k>vember  20, 1989. 
wnBam  D.  Dickenon, 

Deputy  Director.  Offlce  of  Federal  Activities. 
[PR  Doc  8S-27n4  Filed  11-22-69;  8->t6  am) 
emiNo  coes  mm  n  m 


[ER-FRL-3663-2) 

Envr  Qn<Tienta-  nipactfltaismsnti  and 

Reguianoas  AvaHabllffyof  EPA 

Comments 

Availability  of  EPA  comments 
prepared  November  6. 1980  through 
November  10  1989  pursoant  to  the 
Enviroiunenta)  Review  Process  (ERP). 


under  Section  309  of  the  Clean  Air  Act 
and  Section  102tZ)(c)  of  the  National 
Envirormiental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  a&si^ied 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Renter  dated  April  7. 1988  (54 
FR  15006). 

Draft  EISs 

ERP  No.  D-APH-A82120-00.  Rating 
E02,  National  Boll  Weevil  Cooperative 
Control  Program,  IraplementatioB  and 
Funding.  AL.  AZ.  AR,  CA,  FU  GA,  KSv 

LA.  MS.  MO.  NM.  NC  OK.  SC  TM»  TX. 

VA. 

Summary 

EPA  has  environmental  objections  to 
the  implementation  of  the  program 
because  of  significant  impacts  to  water 
resources  and  non-target  species  by 
pesticide  use. 

Fmal  EISs 

ERP  No.  F-FHW-D40239-h4D.  US  1 
Improvements,  Silver  Spring  Road  to 
MD-152.  Funding  and  404  Permit 
Baltimore  and  Harford  Counties,  KO). 

Summary 

EPA  believes  that  the  environmenta) 
concerns  have  been  adequately 
addressed.  EPA  has  offered  to 
participate  in  the  development  of  tl»e 
wetland  mitigation  plan. 

Dated:  November  20, 1969. 
William  D.  DicIcersoB. 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc  89-27615  FUed  11-22-88;  8  45  am) 
ifBiffifl  coot  tm  TD  II 


(FRL  9683-4} 

Negotiated  Rulemaking  Advisory 
Committso  for  ttia  Voistils  Organic 
Chemical  Equipmsnt  l.aaks 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  we  are  giving  notice  of  open 
meetings  of  the  Advisory  Cmnmittee  to 
negotiate  a  rule  to  control  fugitive 
emissions  of  toxic  volatile  cwganic 
compounds  (VOCs)  fnsn  chemical 
equipment  leaks. 

The  second  meeting  will  be  held  on 
December  6, 1989  from  10:00  a.m.  to  5i» 
p.m..  and  on  December  7, 1989  from  9iX) 
a.m.  to  4:00  p.m.,  at  the  Embassy  Suites 
Hotel.  2000  N  St.  NW..  Washington,  DC 
The  purpose  of  the  meeting  is  to 
continue  to  address  the  substantive 
issues. 
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The  third  meeting  is  scheduled  for 
January  17  and  18, 1990,  at  the  Pickett 
Inn.  2515  Meridan  Street,  Raleigh 
Durham,  NC. 

Persons  needing  further  information 
on  substantive  aspects  of  the  rule  should 
call  Robert  Ajax,  Office  of  Air  QuaUty 
Planning  and  Standards,  U.S.  EPA,  (919) 
541-5579.  Persons  needing  further 
information  on  committee  arrangements 
or  procedures  should  contact  Deborah 
Dalton,  Regulatory  Negotiation  Project. 
U.S.  EPA,  (202)  382-5495  or  the 
Committee's  facilitator,  Philip  Harter, 
(202)  887-1033. 

Dated:  November  2a  1989. 

Paul  Lapsley, 

Acting  Director,  Office  of  Standards  and 
Regulations,  OPPE. 

[FR  Doc.  89-27665  Filed  11-22-89;  8:45  am] 

WLUNQ  COOE  WM-CO-M 


FEDERAL  MARITIME  COMMISSION 

Port  of  New  Orleans  Terminal 
Agreement  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commisson  regarding  a  pending 
agreement. 

Agreement  Nos.:  224-200060-013 

Title:  Port  of  New  Orleans  Terminal 
Agreement. 

Parties: 

Port  of  New  Orleans 

Coastal  Cargo  Company 

Synopsis:  The  Agreement  amends  the 
basic  lease  agreement  to  provide  for  the 
re-letting  of  ten  sections  of  the  leased 
premises. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  17. 1969. 

loseph  C.  Polking, 

Secretory. 

(FR  Doc.  89-27566  Filed  11-22-89;  8:45  am] 

BILIJMQ  COOE  STaO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Alameda  Bancoip.,  Inc.;  Formation  of; 
Acquisition  by;  and  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  the  hearings,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  13. 1989. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Alameda  Bancorporation,  Inc., 
Alameda,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Westside 
Bank.  Tracy.  California, 
lennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-27553  Filed  11-22-89;  8:45  am] 

MLUNQ  COOC  UIO-OI-M 


Bankamerica  Corp.,  et  al.;  Acquisitions 
of  Companies  Engaged  in  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  $  225.23(a)(2)  or  (f) 
of  the  Board's  Regtilation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(v)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.12(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 


holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federed 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  15, 1989. 

A.  Federal  Reserve  Bank  of  New  York 
(Wilham  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  BankAmerica  Corporation,  San 
Francisco,  California;  Bankers  Trust 
New  York  Corporation.  New  York,  New 
York;  The  Chase  Manhattan 
Corporation.  New  York.  New  York; 
Chemical  Banking  Corporation,  New 
York.  New  York;  Citicorp,  New  York. 
New  York;  Continental  Bank 
Corporation.  Chicago.  Illinois;  First 
Chicago  Corporation.  Chicago.  Illinois; 
The  Bank  of  New  York  Company.  Inc.. 
New  York,  New  York;  J.P.  Morgan  &  Co., 
Incorporated,  New  York,  New  York; 
Manufacturers  Hanover  Corporation, 
New  York.  New  York;  The  HongKong 
and  Shanghai  Banking  Corporation 
Limited,  Hong  Kong;  HSBC  Holdings. 
B.V..  Amsterdam.  The  Netherlands; 
Kellett  N.V.,  Curacao.  Netherlands 
Antilles;  Marine  Midland  Banks. 
Incorporated.  Buffalo,  New  York; 
Midland  Bank  PLC,  London,  England; 
and  Westpac  Banking  Corporation. 
Sydney.  Australia;  to  acquire  Market 
Vision  Corporation.  New  York.  New 
York,  and  thereby  engage  in  providing  to 
others  data  processing  and  data 
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transmission  services,  facilities 
(including  data  processing  and  data 
transmission  hardware,  software, 
documentation  or  operating  personnel), 
data  bases,  or  access  to  such  services, 
facilities,  or  data  bases  by  any 
technological  means,  if  (i)  the  data  to  be 
processed  or  furnished  are  financial, 
banking  or  economic,  and  the  services 
are  provided  pursuant  to  a  written 
agreement  so  describing  and  limiting  the 
services;  (ii)  the  facilities  are  designed, 
marketed,  and  operated  for  the 
processing  and  transmission  of 
financial,  banking,  or  economic  data; 
and  (iii)  the  hardware  provided  in 
connection  therewith  is  offered  only  in 
connection  with  software  designed  and 
marketed  for  the  processing  and 
transmission  of  financial,  banking,  or 
economic  data,  and  where  the  general 
purpose  hardware  does  not  constitute 
more  than  30  percent  of  the  cost  of  any 
packaged  offering  pursuant  to 
§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  FSB  Financial  Corporation.  Many, 
Louisiana;  to  retain  an  H  &  R  Block 
franchise  in  Many,  Lousiana,  and 
thereby  continue  to  engage  in  providing 
individuals,  businesses,  and  nonprofit 
organizations  with  tax  planning  and 
preparation  services  pursuant  to 
S  225.25(b)(21)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
West  Louisiana  and  East  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  17, 1989. 
lennifer  |.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27554  Filed  11-22-89;  8:45  am] 

BIUIMO  CODE  621(M>1-M 


South  Carolina  National  Corp.; 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activites 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the' Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15. 
1989. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  South  Carolina  National 
Corporation,  Columbia.  South  Carolina; 
to  engage  de  novo  in  community 
development  activities  by  investing  in 
one  or  more  community  develoment 
projects  which  will  provide  safe  and 
affordable  rental  housing  to  low-  to 
moderate-income  persons  in  South 
Carolina  pursuant  to  §  225.25(b)(6)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  17, 1989. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27555  Filed  11-22-89;  8:45  am] 

BttXmO  CODE  62tO-01-M 


Fleet/Norstar  Financial  Group,  inc^ 
Providence.  Rl;  Proposal  To  Conduct 
Private  Placements  as  Agent  of  All 
Types  of  Securities  and  Engage  In 
Investment  Advisory  and  Full  Service 
Brokerage  Activities;  Correction 

This  notice  corrects  a  previous 
Federal  Register  Notice  (FR  Doc.  89- 
26543)  published  at  page  47269  of  the 
issue  for  November  13. 1989. 

On  page  47269,  in  the  second  column, 
the  first  paragraph  under  the  heading  is 
amended  to  read  as  follows: 

Fleet/Norstar  Financial  Group,  Inc., 
Providence,  Rhode  Island,  and  its 


wholly-owned  subsidiary,  Fleet/Norstar 
New  York,  Inc.,  Albany,  New  York 
(together  "Fleet/Norstar"),  have  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  for  permission  to  engage 
throu^  their  wholly-owned  subsidiary, 
Adams  McEntee,  Fleet  Norstar 
Securities,  Inc.,  New  York,  New  York 
("Company"),  in  the  placement,  as  agent 
for  issuers,  of  all  types  of  securities  (not 
including  securities  that  are  registered 
under  the  Securities  Act  of  1933).  buying 
and  selling  all  types  of  securities  on  the 
order  of  investors  as  a  "riskless 
principal",  and  providing  investment 
advisory  services. 

Comments  on  this  application  must  be 
received  by  November  30. 1989. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  17, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  8d-27556  Filed  11-22-89:  8:45  am] 

BILLING  COOE  UIO-OI-M 


FEDERAL  TRADE  COMMISSION 
[FHe  No.  842-3103] 

Jeep  Eagle  Corp.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  Highland  Park. 
Mi.  successor  to  American  Motors  Corp. 
to  implement  a  redress  program  to 
benefit  purchasers  of  new  1983. 1984  and 
1985  model  year  Renault  Alliance 
automobiles  and  new  1984  and  1985 
Renault  Encore  automobiles  that 
experienced  four  or  more  documented 
repair  visits  to  correct  specific 
automatic  transmission  fluid  and  engine 
oil  leaks  and  related  problems. 
DATE:  Comments  must  be  received  on  or 
before  January  23. 1989. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20508. 

FOR  FURTHER  INFORMATION  CONTACT 

Lydia  Fames,  FrC/H-238,  Washington. 
DC  20580.  (202)  326-3126. 
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SUPPLEMENTARV  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Jeep  Eagle  Corporation,  a  Successor 
Corporation  to  American  Motors 
Corporation;  Agreement  to  Cease  and 
Desist 

The  Federal  Trade  Commisson  having 
initiated  an  investigation  of  certain  acts 
and  practices  of  American  Motors 
Corporation,  which  has  been  succeeded 
by  Jeep  Eagle  Corporation  (hereinafter 
referred  to  as  "proposed  respondent"  or 
"Jeep  Eagle"),  and  it  now  appears  that 
proposed  repondent  is  willing  to  enter 
into  an  agreement  to  cease  and  desist 
containing  the  following  Order, 

//  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officer,  and  attorneys,  and 
counsel  for  the  Federal  Trade 
Commissioi)  that: 

1.  Jeep  Eagle  Corporation  is  a 
Maryland  corporation,  with  its  principal 
office  and  place  of  business  located  at 
12000  Chrysler  Drive.  Highland  Park. 
Michigan  48288-1919. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement:  and 

(d)  any  claim  under  the  Equal  Access 
to  justice  Act,  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  In 
accordance  with  fi  2.34  of  the 
Commission's  Rules,  if  this  agreement  is 
accepted  by  the  Commission,  the 
agreement,  together  with  the  attached 
draft  complaint,  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  Commission  thereafter  may 


either  withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  die 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  attached  draft  complaint 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  S  2.34  of  the  Commission's  Rules,  the 
Commission  may.  without  further  notice 
to  proposed  respondent:  (a]  Issue  its 
complaint  corresponding  in  form  and 
substance  with  attached  draft  complaint 
and  its  decision  containing  the  following 
Order  in  disposition  of  the  proceeding, 
and  (b)  make  relevant  information 
public  in  respect  thereto,  except  that 
proposed  respondent  does  not  waive 
any  claim  of  confidentiality  for  any 
information  submitted  in  Commission 
File  Number  842  3103.  When  so  entered, 
the  Order  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  might  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  By  its  final  acceptance  of  this 
agreement,  the  Commission  waives  its 
right  to  commence  a  civil  action  against 
proposed  respondent,  its  successors  and 
assigns,  under  sections  13  and  19  of  the 
Federal  Trade  Commission  Act.  as 
amended.  IS  U.S.C.  53  and  57b.  and 
section  110  of  the  Magnuson-Moss 
Warranty  Act  15  U.S.C.  2310,  with 
respect  to  any  acts  or  practices  under 
investigation  in  Commission  File 
Number  842  3103  that  occurred  prior  to 
the  date  of  final  acceptance  of  this 
agreement. 

8.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 


following  Order  and  understands  that 
once  the  Order  has  been  issued,  it  will 
be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  Order.  Proposed 
respondent  further  understands  that  it 
may  be  hable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

1.  "Original  CHv/jer"— "Original 
Owner"  shall  mean  any  consumer  who 
purchased  a  new  1983. 1984.  or  1985 
model  year  Alliance  automobile  or  a 
new  1984  or  1985  model  year  Encore 
automobile  for  his  or  her  personal, 
family  or  household  use. 

2.  "Eligible  Claimant"— "mphle 
claimant"  shall  mean  any  original  owner 
who  files  a  properly  completed  claim 
form  with  proposed  respondent  on  or 
before  the  return  dates  established  in 
Parts  I.e..  ID.,  and  I.E.  of  this  Order 
with  respect  to  a  vehicle  that  underwent 
more  than  three  repair  visits. 

3.  "Repair  Vis/r'— "Repair  visit"  shall 
mean  a  single  trip  to  an  authorized 
dealership  for  a  warranty  repair.  Each 
individual  repair  visit  shall  be  identified 
by  referring  to  the  computerized  hst 
prepared  by  the  proposed  respondent 
pursuant  to  subpart  I.A.  of  this  part. 
Each  entry  in  a  Warranty  Claim  History 
contained  in  the  list  that  references  a 
Technical  Information  Code  identifying 
an  automatic  transmission  fluid  leak  or 
engine  oil  leak  shall  be  compared  to  the 
other  entries  in  the  same  Warranty 
Claim  History  referencing  any  such 
Technical  Information  Codes.  An 
individual  entry  shall  qualify  as  a  single 
visit  if  the  Julian  date,  dealer  code,  zone 
code,  repair  order  date,  or  mileage  of  the 
record  are  different  from  the  other 
records  in  the  vehicle's  warranty  claim 
file,  except  that  if  the  dealer  code,  zone 
code,  repair  order  date,  and  mileage  are 
the  same  but  the  Julian  date  is  greater 
than  30  days  from  the  otherwise 
identical  claim  record,  then  the  claim  is 
assumed  to  be  a  resubmission  of  a 
previously  denied  claim  and  not  counted 
as  a  separate  repair  visit. 

/.  It  is  ordered  that  proposed 
respondent,  its  successors  and  assigns, 
shall  cease  and  desist  from  failing  to 
take  the  following  actions: 

(A)  Conduct  a  computer  search  of  its 
warranty  claims  files  to  identify  and 
prepare  a  list  of  the  vehicles  whose 
original  owners  are  eligible  to  file  a 
claim,  using  the  following  criteria: 
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(1)  1983. 1984,  and  1985  model  year 
Alliance  and  Encore  vehicles; 

(2)  Warranty  claims  paid  through 
February  29. 1988; 

(3)  Repairs  within  the  first  24  months 
or  24,000  miles  of  warranty  coverage; 
and 

(4)  More  than  three  repair  visits  for  an 
•atonatic  transmission  fluid  or  engine 
oU  leak  or  any  combination  of  the  two 
a*  refiecied  by  the  indication  of  the 
Technical  Information  Codes  that 
identify  automatic  transmission  fluid 
leaks  or  engine  oil  leaks. 

The  list  of  Technical  Information 
Codes,  dated  February  9, 1989,  placed 
on  the  public  record  in  File  No.  842  3103, 
shall  constitute  all  of  the  Technical 
Information  Codes  that  identify 
automatic  transmission  fluid  leaks  or 
engine  leaks,  as  required  by  Definition  3 
and  part  I.A.4.  The  list  of  the  vehicles 
whose  original  owners  are  eligible  to  file 
a  claim,  dated  February  9, 1989, 
prepared  by  the  proposed  respondent 
and  placed  on  the  public  record  in  File 
No.  842  3103  shall  constitute  the  list 
required  by  this  part. 

(B)  Within  forty-five  (45)  days  of  the 
date  of  service  on  proposed  respondent 
of  this  Order: 

(1)  Using  the  list  prepared  pursuant  to 
subpart  A.  compile  from  its  own  records 
a  mailing  list  that  includes  the  name  and 
last-known  address  of  each  original 
owner  of  a  new  1983, 1984,  or  1985 
model  year  Alliance  or  a  new  1984  or 
1985  model  year  Encore  that  underwent 
more  than  three  repair  visits. 

(2)  Calculate  a  payment  for  each 
eli^ble  original  owner  identified 
pursuant  to  subparts  A  and  B(l)  of  this 
part  in  the  amount  of  $40.00  for  each 
repair  visit  in  excess  of  three. 

(C)  Within  sixty  (60)  days  of  the  date 
of  service  on  proposed  respondent  of 
this  Order,  send  by  first  class  mail  to  the 
last  known  address  of  each  original 
owner  identified  by  proposed 
respondent  from  its  records  pursuant  to 
subparts  A  and  B(l)  of  this  part  a  notice 
package  consisting  of:  (i)  A  copy  of  the 
letter  attached  to  Uiis  Order  as 
Attachment  A  with  the  return  date  and 
amount  of  payment  filled  in;  (ii)  a  copy 
of  a  claim  form  attached  to  this  Order  as 
Attachment  B  with  the  amount  of 
payment  filled  in;  (iii)  a  self-addressed, 
first  class,  postage-paid  return  envelope; 
and  (iv)  an  envelope  containing  the 
materials  described  in  subsections  (i)- 
(iii)  marked  "Address  Correction 
Requested."  "Forwarding  Postage 
Guaranteed  by  Sender."  and  "Payment 
Offer."  For  purposes  of  this  subpart  the 
return  date  shall  be  the  date  one 
hundred  fifty  (150)  days  after  the  date  of 
service  of  this  Order.  Compliance  with 
the  return  date  shall  be  determined  by 


the  postmark  of  the  envelope  in  which 
the  claimant  returns  the  claim  form. 

(D)  For  a  period  of  two  hundred  ten 
(210)  days  following  the  date  of  service 
on  proposed  respondent  of  this  Order, 
provide  to  original  owners  not  identified 
by  proposed  respondent  pursuant  to 
subparts  A  and  B(l)  of  this  part  who 
present  to  proposed  respondent  records 
of  repair  visits  evidencing  their 
eligibility  for  payment  under  the  criteria 
contained  in  subpart  A  of  this  part,  a 
notice  package  consisting  of:  (i)  A  copy 
of  the  letter  attached  to  this  Order  as 
Attachment  C  with  the  return  date  and 
amount  of  payment  filled  in;  (ii)  a  copy 
of  a  claim  form  attached  to  this  Order  as 
Attachment  D  with  the  amount  of 
payment  filled  in;  (iii)  a  self-addressed, 
first  class,  postage-paid  return  envelope; 
and  (iv)  an  envelope  containing  the 
materials  described  in  subsections  (i)- 
(iii)  marked  "Address  Correction 
Requested,"  "Return  Postage 
Guaranteed  by  Sender."  and  "Payment 
Offer."  For  purposes  of  this  Subpart,  the 
return  date  shall  be  the  date  two 
hundred  seventy  (270)  days  after  the 
date  of  service  of  this  Order. 
Compliance  with  the  return  date  shall  be 
determined  by  the  postmark  on  the 
envelope  in  which  the  claimant  returns 
the  claim  form. 

(E)  For  a  period  of  two  hundred  ten 
(210)  days  following  the  date  of  service 
on  proposed  respondent  of  this  Order, 
provide  to  each  original  owner  identified 
by  proposed  respondent  from  its  own 
records  pursuant  to  subparts  A  and  3(1) 
of  this  part,  who  has  not  returned  the 
claim  form  pursuant  to  subpart  C  of  this 
part  and  who  writes  proposed 
respondent  concerning  this  Order,  a 
notice  package  consisting  of:  (i)  A  copy 
of  the  letter  attached  to  this  Order  as 
Attachment  A  with  the  return  date  and 
amount  of  payment  filled  in;  (ii)  a  copy 
of  a  claim  form  attached  to  the  Order  as 
Attachment  B  with  the  amount  of 
payment  filled  in;  (iii)  a  self-addressed, 
first  class,  postage-paid  return  envelope; 
and  (iv)  an  envelope  containing  the 
materials  described  in  subsections  (i)- 
(iii)  marked  "Address  Correction 
Requested,"  "Forwarding  Postage 
Guaranteed  by  Sender,"  and  "Payment 
Offer."  For  purposes  of  this  subpart,  the 
return  date  shall  be  the  date  two 
hundred  seventy  (270)  days  after  the 
date  of  service  of  this  Order. 
Compliance  with  the  return  date  shall  be 
determined  by  the  postmark  on  the 
envelope  in  which  the  claimant  returns 
the  claim  form. 

(F)  Within  three  hundred  (300)  days  of 
the  date  of  service  on  proposed 
respondent  of  this  Order,  send  to  each 
eligible  claimant  by  first-class  mail  a 


payment  in  the  amount  determined  as 
provided  in  subpart  B.2  of  this  part 

(G)  Proposed  respondent's  obligations 
under  this  part  shall  terminate  upon 
expenditure  of  the  sum  of  money  equal 
to  the  total  amount  needed  to  award 
payments  calculated  pursuant  to 
subparts  A  and  B  of  this  part  or  within 
one  (1)  year  from  the  date  of  service  on 
proposed  respondent  of  this  Order, 
whichever  occurs  earlier. 

//.  It  is  further  ordered  that  proposed 
respondent,  its  successors  and  assigns, 
shall,  on  or  before  one  (1)  year  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  of  its  compliance  with  this  Order. 

///.  It  is  further  ordered  that  proposed 
respondent  its  successors  and  assigns, 
shall  maintain  records  demonstrating 
the  manner  and  form  of  proposed 
respondent's  compliance  with  part  I  of 
this  Order.  These  records  shall  be 
retained  and  made  available  to  the 
Commission  for  inspection  and  copying 
upon  reasonable  notice  until  such  time 
as  the  Order  terminates  pursuant  to  the 
part  IV  of  this  Order. 

IV.  It  is  further  ordered  that  this 
Order  shall  terminate  six  (6)  years  after 
the  date  of  service  of  this  Order  on 
proposed  respondent. 

Attachment  A 
[corporate  letterhead] 
(date) 

Dear : 

Our  records  show  that  you  are  the  original 
owner  of  an  1983-1985  Alliance  or  1984-1985 
Encore.  Pursuant  to  an  agreement  with  the 
Federal  Trade  Commission,  )eep  Eagle  as  the 
successor  corporation  to  American  Motors 
Corporation  is  offering  payments  to  certain 
original  owners  of  particular  vehicles  that 
underwent  more  than  three  visits  to  repair 
certain  automatic  transmission  fluid  and 
engine  oil  leaks.  Our  records  indicate  that 

you  are  eligible  for  a  payment  of  $ 

under  this  program  provided  that  you  follow 
the  steps  discussed  below.  Please  read  this 
letter  and  follow  the  steps  listed  below  in 
order  to  apply  for  payment. 

How  To  Apply 

In  order  to  apply  for  a  payment,  you  must 
do  the  following: 

1.  Fill  out  the  enclosed  claim  form 
completely. 

2.  Return  the  completed  claim  form  to  us  in 
the  enclosed  envelope.  You  must  mail  the 
claim  form  back  to  us  by  [return  date]  to 
make  sure  you  are  considered  for  this 
program. 

3.  The  claim  form  contains  a  release,  which 
you  must  sign  in  order  to  receive  a  payment. 
By  signing  the  release,  you  will  give  up  your 
right  to  sue  Jeep  Eagle  for  any  warranty 
claims  you  may  have  relating  to  the  engine, 
transmission,  or  transaxle  of  your  vehicle. 
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4.  PleaM  write  as  at  the  addresa  below  if 
you  change  your  address  in  the  next  several 
months  so  we  can  contact  you  again. 

K  you  have  any  qoestions  about  this 
program,  please  contact: 
[Jeep  Eagle)  (addres^  (telephone) 
or 
Division  of  Enforcenient  Bureau  of  Consumer 

Protection.  Federal  Trade  ComBoission. 

Washingtoa.  DC  20580.  [telephone]. 

Remember:  You  must  mail  the  completed 
claim  form  to  us  by  [return  date].  Also,  please 
remember  to  let  us  know  if  you  change  your 
address. 

Sincerely  yours, 

]eep  Eagle  C*rpor«tion 
Enclosure 

Attackraent  B — Claim  Form 

Name: 

Address:   — ^^^— ^-^^^— ^^_ 


Telephone:  (_ 
(- 


-). 


_  (home] 
.  (business) 


Encore 


1.  Model  Year . 

2.  Model  Descriptian:  Alliance 
(Circle  one) 

I  bought  the  vehicle  described  above  as 
new  for  my  personal  use  or  the  use  of  my 
family  or  household.  Ehiring  the  period  that  I 
owned  this  vehicle,  it  underwent  more  than 
three  visits  to  repair  certain  automatic 
trasmission  fluid  and  engine  oil  leaks. 

I  hereby  accept  )eep  Eagle's  payment,  as 

contained  in  its  letter  of ,  in  the 

amount  of  S . 

In  consideration  of  this  payment.  I  hereby 
release  and  discharge  )eep  Eagle,  its 
successors  and  assigns,  and  its  directors, 
officers,  agents,  representatives,  and 
employees,  and  its  divisions  and  other 
subsidiaries,  from  any  and  all  warranty 
claims  relating  to  the  engine,  transmission,  or 
transaxle  of  the  vehicle  described  above. 

Date 

Owner's  Signature 
AltadHnent  C 

[corporate  letterhead] 
[date] 

Dear : 

Thank  you  for  writing  us  regarding  your 
1983-1985  Alliance  or  1984-1985  Encore. 
Pursuant  to  an  agreement  with  the  Federal 
Trade  Commissioa,  Jeep  Elagle  as  successor 
corporation  to  American  Motors  Corporation 
is  offering  payments  to  certain  original 
owners  of  particular  vehicles  that  underwent 
more  than  three  visits  to  repair  certain 
automatic  transmission  fluid  and  engine  oil 
leaks.  The  records  you  submitted  indicate 
that  you  may  be  eligible  for  a  payment  of 

$ under  this  program.  Please  read  this 

letter  and  follow  the  steps  listed  below  In 
order  to  apply  for  payment. 

How  To  Apply 

In  order  to  apply  for  a  payment,  you  must 
do  the  following: 

1  Fill  out  the  enclosed  claim  form 
completely.  This  will  be  used  to  determine 
your  eligibility  for  a  payment. 

2.  Return  the  completed  claim  form  to  us  in 
the  enclosed  envelope.  You  must  mail  the 


claim  form  back  to  us  by  (return  date]  to 
make  sure  yoa  are  considered  for  this 
program. 

3.  Once  we  receive  your  completed  claim 
form,  we  will  determine  if  you  are  eligible  for 
a  payment  If  you  are  eligible  we  will  send 
you  a  check.  Please  write  us  at  the  address 
below  if  you  change  your  address  in  the  next 
several  months  so  we  can  contact  you  again. 

4.  The  claim  form  contains  a  release,  which 
you  must  sign  in  order  to  receive  a  payment. 
By  signing  the  release,  you  will  give  up  your 
right  to  sue  ]eep  Eagle  for  any  warranty 
claims  you  may  have  relating  to  the  engine, 
transmission,  or  transaxle  of  your  vehicle. 

If  you  have  any  questions  about  this 
program,  please  contact: 
Qeep  Eagle]  [address]  [telephone] 
or 
Division  of  Enforcement,  Bureau  of 

Consumer  Protection,  Federal  Trade 

Commission,  Washington,  DC  20580, 

[telephone]. 

Remember  You  mast  mail  the  completed 
claim  form  to  us  by  [return  date).  Also,  please 
remember  to  let  us  know  if  you  change  your 
address. 

Sincerely  yours, 

]eep  Eagle  Corporation 
Enclosure 

Attachment  D— Claim  Form 

Name: 

Address:    


Telephone:  (si  111). 

( )- 

1.  Date  of  Purchase: 
(year) 

2.  Model  Year 


-(mo); 


-  (home) 
.  (business) 
(day): 


3.  Model  Description:  Alliance       Encore 
(Circle  one) 

4.  Vehicle  Identification  Number 

(This  seventeen-digit  number  appears  on  an 
embossed  plate  on  the  upper  left-hand  side  of 
the  instrument  panel.) 

I  bou^t  the  vehicle  described  above  as 
new  for  my  personal  use  or  the  use  of  my 
family  or  household.  During  the  period  that  I 
owned  this  vehicle,  it  underwent  more  than 
three  visits  to  repair  certain  automatic 
transmission  fluid  and  engine  oil  leaks. 

I  hereby  accept  Jeep  Eagle's  payment,  as 

contained  in  its  letter  of .  in  the 

amount  of  $ 

In  consideration  of  this  payment.  I  hereby 
release  and  discharge  Jeep  Eagle,  its 
successors  and  assigns,  and  its  directors, 
officers,  agents,  representatives,  and 
employees,  and  its  divisions  and  other 
subsidiaries,  from  any  and  all  warranty 
claims  relating  to  the  engine,  transmissioa  or 
transaxle  of  the  vehicle  described  above. 

Date 

Owner's  Signature 


leep  £a^  Cotpontton,  Kle  No.  642  3103 
0O6) 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Tncte  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  feep  Eagle 
Corporation  ("Jeep  Eagle"),  the 
successor  corporation  to  American 
Motors  Corporation  ( 'AMC')  and 
American  Motors  Sales  Corporation 
("AMSC"),  with  its  principal  place  of 
business  at  12000  Chrysler  Drive. 
Highland  Park,  Michigan  48288-1919. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  proposed  complaint  alleges  that 
AMC's  authorized  Renault  dealers  often 
failed  to  repair  successfully  automatic 
transmission  fluid  and  engine  oil  leaks 
and  problems  related  to  such  leaks  in 
1983, 1984.  and  1985  model  year  Renault 
Alliance  automobiles  and  1984  to  1965 
model  year  Renault  Encore  automobiles, 
as  required  by  the  written  warranties 
issued  by  AMSC.  The  complaint  alleges 
AMC's  failure  to  honor  warranty 
obligations  was  a  breach  of  contract 
which  caused  substantial  injury  to 
consumers.  The  complaint  aUeges  that 
AMC's  failure  to  honor  its  warranty 
obligations  constituted  and  unfair  trade 
practice  in  violation  of  section  5  of  the 
FTC  Act. 

The  proposed  consent  agreement 
requires  Jeep  Eagle,  as  successor 
corporation  to  AMC  and  AMSC,  to 
implement  a  redress  program  to  benefit 
approximately  2.000  purchasers  of  new 
1983, 1984,  and  1985  model  year  Renault 
Alliance  automobiles  and  new  1984  to 
1985  Renault  Encore  automobiles  that 
experienced  four  or  more  docimiented 
repair  visits  to  correct  specific 
automatic  transmission  fluid  and  engine 
oil  leaks  and  related  problems. 

The  redress  program  provides  for 

1.  Cash  redress  to  be  calculated  as 
follows:  $40.00  per  documented  repair 
visit  beginning  with  the  fourth  visit  to 
each  purchaser  of  a  new  1983. 1984,  or 
1985  mtxiel  year  Alliance  automobile  or 
a  new  1964  or  1985  model  year  Encore 
automobile  who  experienced  four  or 
more  dealer  repair  visits  for  certain 
specified  automatic  transmission  fluid 
leak  problems,  engine  oil  leak  problems 
and  related  problons  during  the  term  of 
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their  full  and  limited  warranties  (24 
months/24.000  miles). 

2.  Notice  of  the  redress  program 
mailed  to  the  last  known  address  of  the 
approximately  2.000  purchasers  shown 
to  be  eligible  for  redress  by  AMC's 
warranty  records.  The  checks  will  be 
mailed  to  eligible  purchasers  as  soon  as 
possible,  but  no  later  than  10  months 
from  the  date  that  the  order  becomes 
final 

3.  Jeep  Eagle  also  agrees  to  pay 
purchasers  who  do  not  receive  notice  of 
the  redress  program  but  who  submit 
documented  evidence  to  Jeep  Eagle  of 
four  or  more  automatic  transmission 
fkiid,  engine  oil  leak  repairs  and  related 
problems  which  fall  within  the  specified 
categories  during  the  term  of  their  full 
and  limited  warranties. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  oRidal  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

Separate  Statement  of  Commissioner  Mary  L 
Azcuenaga 

In  the  Matter  of  AMC-Renault 

Having  failed  to  find  reason  to  believe  that 
AMC-Renault  or  )eep-Eagle  Corporation,  its 
successor,  has  violated  the  law  as  alleged  in 
this  complaint,  I  dissent  from  the 
Commission's  decision  to  accept  this  consent 
agreement  for  public  comment.  Although  I 
have  substantial  sympathy  for  the  plight  of 
consumers  affected  by  the  conduct  alleged, 
the  Commission  can  impose  a  remedy  only 
when  it  has  reason  to  behave  that  a  violation 
of  law  has  occurred.  Here  that  burden  has 
not  been  met. 

CoQCUTrinf  Statement  of  Commissioner 
Andrew  J.  Strenio.  Jr.  AMC-Renault,  HI*  No. 
842  3103 

The  Commission  has  accepted  for  public 
comment  the  consent  agreement  negotiated 
with  Jeep  Eagle  Corporation,  the  successor  to 
American  Motors  Corporation  ("AMC").  This 
agreement  is  in  response  to  allegations  that 
AMC  breached  its  full  and  limited 
warranties — and  thereby  committed  an  unfair 
practice  in  violation  of  section  5  of  the  FTC 
Act — by  faiUng  withm  a  reasonable  time  to 
repair  successfully  fluid  and  oil  leaks  in  the 
automatic  transmissions  and  engines  of  many 
1983  to  1985  Renault  Encore  and  Alliance 
vehicles. 

In  her  dissenting  statement  Commissioner 
Machol  commends  stafTs  diligence  in 
attempting  to  resolve  this  matter  but 
criticizes  the  Commission  for  accepting  the 
settlement.  I  iotn  in  her  words  of  thanks  to 
current  staff  for  the  arduous  work  completed, 
but  respectfully  conclude  instead  that  the 
Commission  is  justified  in  provisionally 
accepting  the  proposed  consent  and  placing  it 
on  the  pubbc  record  for  comment.  In  essence, 
although  i  agree  with  most  of  the  cautionary 
principles  espoused  by  Commissioner  Machol 


as  a  general  matter,  to  me  this  particular 
settlement  on  these  particular  facts  appears 
compatible  with  those  principles. 

To  be  sure,  the  proposed  consent  may  be 
imperfect  in  some  regards.  If  we  were  writing 
upon  a  cleaner  slate  rather  than  this  one 
which  has  been  smudged  by  numerous 
tracings  and  erasures  over  the  five-plus  years 
since  the  investigation  began,  I  might  be 
tempted  to  send  the  consent  back  for 
renegotiation.'  As  it  is,  though,  in  this  ctmtext 
the  responsible  choice  is  between 
provisionally  accepting  the  consent  intact  or 
closing  the  investigation.  Since  the 
Commission  has  reason  to  believe  sufficient 
to  issue  the  related  complaint,  and  none  of 
the  "policy"  arguments  justifies  rejection  in 
toto  of  the  relief  obtained  in  the  agreement 
for  the  injured  consumers,  I  favor 
provisionally  accepting  the  consent  intact 

Regarding  the  "reason  to  t)elieve"  aspect  I 
fmd  on  balance  that  staff  at  this  point  has 
presented  adquate  evidence  to  meet  the 
three-pronged  test  for  issuance  of  an 
unfairness  complaint  based  upon  Section  5.* 
The  net  effect  of  the  evidence  provides 
reason  to  believe  that  the  consumer  injury 
flowing  from  the  conduct  in  question  was:  (1) 
substantial;  (2)  not  outweighed  by  any 
offsetting  consumer  or  competitive  benefits 
that  the  practice  produced  and  (3)  not 
something  consumers  reasonably  could  have 
avoided.  More  evidence  on  each  of  these 
points  might  well  have  been  adduced  had  this 
matter  gone  into  litigation,  yet  the  existing 
evidence  suffices  in  conjunction  with  the 
signed  consent  l>efore  us. 

Finally,  allow  me  to  elaborate  upon  two 
points.  Point  one  involves  the  substantial 
nature  of  the  consumer  injury  here.  No  doubt 
this  case  is  far  from  the  biggest  the  FTC  has 
ever  handled  and  the  numbers  are  lower  than 
might  have  been  expected  earher.  Still,  with 
approximately  2,000  consumers  eligible  for 
some  $120,000  in  redress  payments,  the 
absolute  numbers  are  respectable  and  exceed 
the  figures  in  a  great  many  cases  the 
Commission  brings. 

It  is  true  that  the  class  of  purchasers  who 
suffered  through  four  or  more  repair  attempts 
during  the  time  the  warranties  were  in  effect 
("redress  class")  is  a  small  subset  of  all 
purchasers  of  1983  to  1985  Renault  Encore  or 
Alliance  vehicles  with  automatic 
transmissions  ("total  purchasers").  But  I  do 
not  consider  this  first  comparison 
determinative.  A  no  less  applicable 
comparison  would  look  to  the  ratio  of  the 
redress  class  to  the  set  of  all  purchasers  who 
invoked  their  warranty  protection  for  serious 
leakage  difficulties  with  their  automatic 
transmissions  and  engines.  On  the  evidence 
before  us.  this  ratio  indicates  substantial 
injury  to  consumers.' 


We  should  not  place  excessive  weight  in 

this  setting  upon  either  type  of  comparison 
made  in  the  paragraph  above.  After  oU. 
whether  the  incidence  of  four-plus  repair 
odysseys  was  relatively  greater  or  lesser. 
these  repeatedly  unsuccessful  efforts  may 
well  have  constituted  a  breach  of  AMCs 
wairanty  in  sul)stantial  numbers  (i.e.  some 
2.000  times)  on  a  system  critical  to  a  car's 
operation.  AMC  made  a  promise  to 
purchasers  that  it  would  repair  or  replace 
covered  components  "writhin  a  reasonable 
time."  This  is  not  a  promise  that  was  inferred 
from  AMCs  conduct  or  implied  by  AMC's 
language;  it  is  a  promise  that  AMC  expressly 
made  in  so  many  words  in  its  warranties. 
AMCs  failure — time  and  time  again — to 
honor  this  express  promise  is  the  cnix  of  the 
case.  I  am  satisfied  that  staff's  suggestion, 
and  Jeep  Eagle's  acceptance,  of  four  repair 
visits  as  the  threshold  for  relief  is  a 
defensible  reading  of  "a  reasonable  time"  on 
the  evidence  presented  here. 

Point  two  is  that  accepting  this  consent  is 
sensible  from  a  policy  perspective.  To  begin 
with,  the  settlement  terms  represent  a  unique 
negotiated  solution  to  a  complicated  and 
specific  set  of  circumstances.  These  terms  do 
not  establish  four  as  the  threshold  of  an 
unreasonable  number  of  attempts  to  fix  a 
warranty  problem  under  other 
circumstances.*  Indeed,  in  the  abstract  at 
least  a  high  or  lower  threshold  could  t>e 
justified  under  other  circumstances. 
Accordingly,  the  facts  of  any  subsequent  case 
properly  will  be  decisive  should  this 
threshold  issue  recur. 

In  additioa  while  I  will  not  belabor  the 
twists  and  turns  that  the  investigation  took 
once  AMC  resisted  providing  requested 
information,  this  consent  hardly  is  likely  to 
"intimidate"  the  industry  in  any  fashion — let 
alone  into  adopting  four  as  a  de  facto 
threshold  standard.  Attributing  excessive 
zeal  to  the  FTC  is  not  an  apt  description  for 
this  situation  where  the  warranty  program, 
the  manufacture  of  Encores  and  Alliances, 
and  AMC  itself  all  had  gone  out  of  existence 
before  the  Commission  t>egan  contemplation 
of  the  consent.  For  that  matter,  in  light  of  this 
history,  the  consent  is  more  likely  to  be 
interpreted  by  the  industry  as  a  slap  on  the 


■  in  particular.  I  qnettian  the  terras  of  the  consent 
which  do  not  require  tendins  notice  of  the 
settlement  to  ail  owners,  yet  would  permit  any 
unclaimed  redreM  to  revert  to  the  proposed 
respondent.  Further,  it  is  not  self-evident  that  either 
the  lack  of  prospective  injunctive  relief  or  the 
omission  of  the  potential  Magnuson-Moss  Warranty 
Act  basis  for  this  case  ii  desirable. 

*  It.  thia  regard.  I  respectfully  differ  with 
CommiMioner  Azcuenaga'i  conclufton. 

*  To  explore  why  this  type  of  comparison  is  no 
less  relevant  to  the  (jMstian  at  hand  than  the  first 


type  of  comparison,  asatime  that  AMC  had  sold  one 
million  cars  in  1983  and  offered  a  warranty  only  on 
its  windshield  wiper  blades  and  on  leaks  from  Its 
transmissions.  Asaurae.  furtljer.  tliat  over  tlie  years 
AMC  received  100.000  warranty  complaints  oo  its 
1983  vehicles.  Of  these,  say  that  M.O0O  iovolvad 
windshield  wiper  blade*  and  tiiat  every  such 
complaint  was  handled  to  ttie  cut tomer's 
satisfaction  on  the  first  repair  visit.  But  of  the  6,000 
transmission  leak  complainfa.  say  that  at  least  1,000 
required  four  or  more  repair  viait*. 

It  would  theoretically  be  poasitrfe  to  characterire 
this  tranamissioo  warranty  problem  as  'non- 
sabslMttial"  since  only  6  percent  of  all  eiiniplsisis^ 
purchasers  had  probiemt  willi  their  tranamiasieas 
and  only  1  percent  encouniered  the  foor-plus  repairs 
situation.  But  such  a  cbaractenzaUoo  would  not  b« 
compeiUng  given  the  importance  of  uvnsmissions  as 
a  warranty  item  and  the  relative  frequency  with 
which  a  transmission  complaint  became  a 
transmission  nightmare. 

*  Had  this  case  been  based  upon  Magnuson- 
Moaa.  of  coorae.  the  poaaibibty  of  estabKahing 
binding  precedent  migfat  bo(  have  txen  ao  mnotc 
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wrist  than  a  kick  in  the  pants.  On  the  other 
hand,  to  reject  the  consent  in  its  entirety 
would  run  a  serious  risk  of  sending  a 
message  of  complete  indifference  by  the 
Commission  regarding  AMC's  alleged 
behavior  toward  consumers. 

Moreover,  this  consent  does  not  venture 
into  the  swamp  of  dictating  to  the  industry  a 
particular  combination  of  automobile 
reliability  and  warranty  coverage.  As  this 
settlement  has  been  crafted,  it  merely  says 
that  AMC  (or  its  successor)  must  live  up  to 
the  warranty  coverage  that  it  chose  to  offer  in 
the  marketplace.  This  does  not  look  like  a 
case  where  AMC  said  (exclicitly  or 
implicitly)  to  the  prospective  purchasers, 
"You  can  save  some  money  here  by  buying 
our  car.  but  the  tradeoff  is  you  will  incur  a 
higher  risk  of  flaws  and/or  narrower 
warranty  protection."  To  the  contrary,  apart 
and  aside  from  the  detailed  coverage 
guaranteed  in  the  full  and  limited  warranties 
accompanying  the  vehicles,  AMC's  marketing 
emphasizing  the  asserted  superiority  of  its 
warranties  as  an  inducement  to  purchase.  A 
corporation  that  makes  specific  claims  of 
warranty  protection  (not  to  mention  claims  of 
warranty  superiority)  ordinarily  ought  to  later 
be  excused  from  honoring  those  claims  on  the 
ground  that  by  some  overall  measure  its 
performance  is  roughly  average. 

In  this  sense,  rejection  of  the  consent  by 
the  Commission  could  do  more  than  deprive 
consumers  injured  by  AMC's  alleged 
breaches  of  some  redress  funds.  It  also  could 
lead  to  inefficiency  and  distortion  in  the 
automobile  market  if  consumers  no  longer 
can  rely  upon  written  warranties  as  a  basis 
for  comparison  shopping.  Rejection  also 
could  inflict  injury  upon  car  manufacturers 
who  abide  by  their  warranties  yet  lose  sales 
to  competitors  who  promise  more  coverage 
than  they  deliver. 

For  the  above  reasons.  I  have  voted  to 
provisionally  accept  the  proposed  consent 
agreement  and  place  it.  along  with  the  draft 
complaint,  on  the  pubhc  record  for  comment. 

Dissenting  Statement  of  Commissioner 
Margot  E.  Machol,  AMC-Renault.  File  No. 
842-^103 

I  would  have  preferred  to  close  this 
investigation  rather  than  accept  the 
settlement  submitted  by  staff.  Warranty  and 
reliability  issues  are  complex,  and  compiling 
the  relevant  information  is  difficult.  Althou^ 
1  oppose  the  staff  recommendation,  I 
commend  their  diligence  in  attempting  to 
resolve  this  matter. 

When  this  investigation  began  five  years 
ago,  it  looked  as  though  it  would  be  a  good 
case.  Tens  of  thousands  of  consumers 
apparently  were  plagued  by  leaks  in  their 
AMC/Renault  Alliances  and  Encores.  Only 
after  the  general  framework  of  the  settlement 
had  been  negotiated  did  it  become  apparent 
that  relatively  few  consumers  had  persistent 
leaks  as  covered  by  the  order. 

I  was  at  first  tempted  to  accept  the 
settlement.  Commission  action  will  lead  to  a 
major  automobile  manufacturer  paying 
$120,000  to  approximately  2,000  consumers. 
These  consumers  clearly  were 
Inconvenienced  by  an  unexpectedly  high 
number  of  dealer  visits  to  have  leaks  repaired 
Despite  its  initial  appeal,  however.  I  have 


voted  against  accepting  the  settlement.  I  do 
not  believe  section  S  has  been  violated 
because  I  do  not  believe  that  AMC's  condjct 
meets  our  unfairness  criteria.  In  addition,  I 
believe  that  accepting  the  settlement  is  not  in 
the  public  interest  because  it  sets  a 
deleterious  precedent. 

The  Commission  has  previously  stated  that 
it  will  find  a  practice  unfair  only  when,  inter 
aha.  the  practice  produced  substantial 
consumer  injury.  Injury  is  weighed  in  the 
context  of  the  market  in  which  the  injury  is 
alleged  to  have  occurred.  In  this  matter,  the 
consumer  injury  is  not  substantial.  Fewer 
than  1  percent  of  purchasers  of  Alliances  and 
Encores  made  4  or  more  visits  to  repair  leaks 
and  fewer  than  3  tenths  of  1  percent  had  5  or 
more  visits  to  repair  leaks. 

Further,  consumers  may  not  actually  have 
been  injured.  Consumer  Reports  indicates 
that  although  Alliances  and  Encores  had 
worse-than-average  to  much-worse-than- 
average  incidence  of  repair  during  their 
warranty  periods,  the  cars  had  less-than- 
average  to  average  cost  of  repairs.  Thus,  the 
warranty  coverage  was  successful  in  shifing 
the  cost  of  repairs  from  caj  owners  to  AMC. 
Commissioner  Azcuenaga  has  previously 
stated  that  it  "seems  inappropriate  to  term  a 
car  'defective'  unless  its  overall  repair  costs 
are  significantly  greater  than  those  of 
comparable  cars."'  Similarly,  here  it  seems 
inappropriate  to  ffnd  warranty  coverage 
defective  unless  overall  repair  costs  are 
significantly  greater  than  those  of 
comparable  cars. 

I  believe  that  this  settlement  sets  an 
undesirable  precedent  because  it  articulates 
a  standard  that  four  or  more  attempts  to 
repair  transmission  and  engine  leaks  is  an 
unfair  practice  under  section  5.  Some  play 
down  the  precedent  by  arguing  that  the  order 
provision  here  should  not  be  viewed  as 
anything  more  than  the  result  of  negotiations 
that  led  to  successful  resolution  of  a  difficult 
case.  I  respectfully  disagree.  The  underlying 
theory  of  the  complaint  is  that  some  number 
of  repair  visits  (in  this  case,  four)  constitutes 
a  breach  of  contract  in  violation  of  section  5. 
There  is  no  reason  to  believe,  however,  that 
the  FTC  or  any  other  government  agency 
would  do  as  well  as  the  market  in  deciding 
the  most  desirable  combination  of  automobile 
reliability  and  warranty  coverage.  The 
Commission  should  reserve  action  to  those 
cases  in  which  it  has  some  evidence  that  a 
company  behaved  unreasonably. 

Other  Commission  cases  demonstrate  the 
kind  of  evidence  that  would,  in  my  mind, 
justify  Commission  action.  In  International 
Harvester  (104  F.T.C.  949),  for  example,  the 
company  knew  that  fuel  geysering  could 
maim  or  kill  tractor  operators,  yet  it  failed  to 
provide  simple,  low-cost  warning  labels.  In 
Orkin  (108  F.T.C.  283),  the  company  had  a 
widespread,  systematic  program  to  breach  its 
contracts.  The  breach  unilaterally  shifted 
costs  to  its  customers  and  harmed 
competition  in  addition  to  harming 
consumers. 


'  "Defects  Case*:  What  L«gal  Theories. 
Evidentiary  Standards  and  Remedies  Sliould 
Apply?"  Speech  Before  the  Sixteenth  Annual 
Meeting  of  the  National  Advertising  Review  Board. 
New  York.  New  York.  December  9. 1987,  page  9. 


Such  conduct  is  conspicuously  absent  in 
this  case.  Unlike  International  Harvester, 
safety  issues  are  not  involved.  Unlike  Orkin, 
AMC  did  not  unilaterally  shift  costs  to  its 
customers.  AMC  did  not  refuse  to  provide 
warranty  service;  in  fact,  AMC  repaired  leaks 
on  some  vehicles  up  to  12  times.  Repairing 
transmission  leaks  is  often  expensive;  AMC 
undoubtedly  would  have  adopted  more 
reliable  repairs  if  they  had  been  available. 
Further,  AMC  did  not  gain  a  competitive  edge 
by  its  actions.  Alliances  and  Elncores  are  no 
longer  produced  and  AMC  was  well  along  its 
way  toward  bankruptcy  when  Chrysler 
purchased  it  in  1987.  Consumers 
appropriately  punished  AMC  and  rewarded 
more  efficient  competitors. 

My  final  objection  to  this  consent  is  that  it 
obtains  relief  that  we  would  not  be  able  to  * 
obtain  in  litigation.  Neither  a  section  19 
action  nor  a  section  13(b]  action  predicated 
on  section  19  principles  would  produce 
monetary  relief  because  there  is  no  evidence 
of  dishonest  or  fraudulent  conduct.  As  a 
matter  of  policy.  I  believe  that  relief  obtained 
in  consents  should  be  limited  to  the  potential 
relief  available  through  litigation.  Therefore,  I 
have  voted  against  accepting  the  settlement. 
[FR  Doc.  89-27452-31-11-22-89;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service 

New  Item  Introductory  Sdiedule  (NIIS) 
Gets  a  Partner 

The  Tools  Commodity  Center  is 
introducing  a  new  program  to  provide 
an  informal  evaluation  for  tools  being 
offered  to  the  Government.  The  New 
Product  Evaluation  Program  (NPEP) 
provides  an  opportunity  for  suppliers  to 
offer  samples  of  new  or  redesigned  tools 
to  the  Tools  Commodity  Center  for 
evaluation.  The  Tools  Center  will  then 
distribute  the  samples  to  the  customers 
who  have  previously  agreed  to  evaluate 
new  products.  The  customers  will  use 
the  tools  in  the  work  environment  and 
report  back  to  the  Tools  Center  with 
recommendations  to  either  include  the 
item  in  the  supply  system,  not  consider 
the  items  for  inclusion  in  the  system, 
broaden  the  scope  of  the  test  evaluation 
to  include  other  activities  or  to  extend 
the  test  period. 

This  program  is  not  a  replacement  for 
the  New  Item  Introductory  Schedule  but 
is  simply  an  informal  way  in  which 
suppliers,  customers,  and  GSA  can 
consider  the  potential  applications  in 
the  Government  for  new  products. 

If  the  recommendation  of  the 
evaluators  is  to  include  the  item  in  the 
supply  system  or  to  expand  the 
evaluation,  the  supplier  will  be  asked  to 
make  a  formal  offer  to  be  included  on 
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the  New  Item  Introductory  Schedule. 
This  will  provide  the  supplier  with  a 
contract  for  up  to  three  years  while  a 
permanent  location  in  the  supply  system 
is  found.  During  this  period,  the  supplier 
can  attempt  to  sell  his  product  to 
potential  users.  The  NIIS  contract 
facilitates  purchases  by  the  Government 
users.  If  the  recommendation  of  the 
evaluators  is  that  the  item  is  not  suitable 
for  Government  application  the  supplier 
will  be  so  advised. 

For  further  information  on  NPEP  please 
contact  the  Tools  Commodity  Center 
Ombudsman.  Mrs.  Linda  Edwards  at  (703) 
603-1301. 

Dated:  November  13, 1989. 
Walter  L  Eckbreth, 
Director,  Tools  Commodity  Center. 
(FR  Doc.  89-27521  Piled  11-22-89: 8:45  am} 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Senior  Eaecutfve  SevKie  Performance 
Review  Board  Memoersttip 

Tide  5.  U.S.  Code,  section  4314{c)(4}  of 
the  Civil  Service  Reform  Act  of  197B. 
Public  Law  95-454,  requires  that  the 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register. 

The  following  persoifs  will  serve  on 
the  Performance  Review  Boards  or 
Panels  which  oversee  the  evaluation  of 
performance  appraisals  of  Senior 
Executive  Service  members  of  the 
Department  of  Health  and  Human 
Services: 

Richard  H.  Adamson,  I%D. 
AnnC  Agpew 
Duane  F.  Alexander.  MJ). 
Joseph  R.  Antos,  Ph.D. 
Michele  W.  Applegate 
William  H.  Aspden.  }r. 
Michael  |.  Astme 
Paul  D.  Barnes 
lames  S.  Benson 
Joyce  T.  Berry.  PhJJ. 
Katherine  L.  Bick.  PhD. 
Lyie  W.  Bivens.  PhJ). 
Annette  R  Blum 
Eileen  Bradley 
Samuel  Broder,  M.D. 
Kathleen  A.  Buto 
Ronald  H.  Carlson 
Bruce  A.  Chabner,  MJ). 
Gerald  Chader,  M.D. 
Philip  S.  Chen.  Jr.,  Ph.D. 
Andria  T.  Childs 
Pamela  A.  Coughlin 
Clenda  S.  Cowart 
Don ).  Davis 
John  L  Decker,  M.D. 
Frank  L  Dell'Acqua 
Herbert  R.  Doggette.  Jr. 
Walter  R.  Dowdle.  PhJ). 
John  C.  Eberfaart.  Ph.D. 


Joyce  D.  Essien.  MJ). 
Anthony  S.  Faud.  MD. 
Jorgen  Fex,  PhJ). 
Dennis  J.  Fischer 
J.  Michael  Fitzmaurice 
Florence  B.  Fiori,  PtxD. 
Barbara  J.  Gagel 
George  ].  Galasso,  Ph.D. 
John  I.  Gallin.  M.D. 
Donna  N.  Givens 
Murray  Goldstein.  M.D. 
Phillip  Gorden,  M.D. 
Alexander  R.  Grant 
Jerome  G.  Green,  MJ). 
Joseph  A.  Gribben 
Gerald  B.  Guest,  D.VM. 
George  E.  Hardy,  Jr. 
Louis  B.  Hays 
Michael  Heningburg 
AlanR.Hinman 
Ada  Sue  Hinshaw,  PhD. 
George  R.  Holland 
Sharon  Smith  Holston 
Constance  Homer 
Robert  A.  Israel 
Barry  L  Johnson,  I%D. 
Elaine  M.  Johnson,  Ph.D. 
Lewis  L  Judd.  MD. 
Martha  F.  Katz 
John  M.  Kelso 
Eugene  Kinlow 
Ruth  L  Kirschstein,  MD. 
Irwin  J.  Kopin.  PhD. 
Jeffrey  P.  Koplan,  M.D. 
Edward  D.  Kom,  Ph.D. 
Cari  Kupfer.  M.D. 
Richard  P.  Kusserow 
Claude  J.  Lenfant  MD. 
Joseph  R.  Leone 
Alan  L  Leshner 
Arthur  S.  Levine,  M.D. 
Huldah  Lieberman 
Donald  A.B.  Lindberg.  M.D. 
Harald  A.  Loe.  D.D.S. 
Donald  H.  Luecke.  MD. 
Stephanie  A.  Lynch 
John  D.  Mahoney 
Thomas  E  Malone,  PhD. 
Dorothy  H.  Mann,  M.P.H. 
Norman  D.  MansReld 
Naomi  E  Marr 
George  Martin.  M.O. 
Larry  G.  Massanari 
Thomas  S.  McFee 
Bryan  B.  Mitchell 
Henry  Metzger 
Kevin  B.  Moley 
Larry  D.  Morey 
Jay  Moskowitz,  PhD. 
Clennie  H.  Murphy 
Stuart  L  Nightingale 
Abner  L  Notkins,  MD. 
Jack  Orioff,  M.D. 
Carl  C.  Peck,  M.D. 
Roy  W.  PJckens.  PhD. 
Betty  R  Pickett.  PhD. 
Arnold  W.  Pratt.  MD. 
Alan  S.  Rabson,  MD. 
David  P.  Rail.  M.D. 
Joseph  E.  Rail.  MD. 
Juan  Ramos,  Ph.D. 
Wiliam  F.  Raub,  Ph.D. 
Luana  L  Reyes 
William  A.  Robinson.  M.D. 
Mariin  Rodbell.  Ph.D. 
Mary  E.  Ross 


Jesse  Roth,  M.D. 

Philip  E.  Schambra.  PhD. 

Matthew  G.  Schwienteck 

Lawfrence  E  Shubnan.  M.D. 

Robert  Singyke 

Marvin  Snyder.  PhD. 

Dale  W.  Sopper 

Joan  F.M.  Steward 

Rot>ert  E.  Stovenoar 

Robert  A.  Streimer 

Boris  Tabakoff,  FtiD. 

John  M.  Taylor 

Stephen  B.  Thacker,  X4D. 

Robert  L  Trachtenberg 

James  A.  Walsh 

S.  Timothy  Wapato 

Kenneth  R.  Warren.  Ph.D. 

John  C.  West 

Storm  H.  Whaley 

Daniel  F.  Whiteside,  D.O.S. 

Robert  A.  Whitney,  Jr..  D.MM. 

T.  Franklin  Williama,  MD. 

Will  Wolstein. 

Dated:  November  13. 1989. 
Thomas  S.  McFee. 
Assistant  Secretary  for  Personnel 
A  dministration. 

Summary  Statement 

actkm:  Listing  of  member*  of  this 
Department's  Senior  Executive  Service 
Performance  Review  Boards. 

DATE:  Performance  Review  Boards 
effective  November  13, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  J.  Clinton,  (202)  245-6536. 
[FR  Doc.  89-27206  Filed  11-22-89;  8:45  an^ 
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Food  and  Drug  Administration 

[Docket  No.  MN-^MSO] 

Drug  Export;  Didronel®  (Etidronate 
Disodium  200  MG  TaMats,  U.SJ.) 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMliARV:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Norwich  Eaton  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Didronel* 
(Etidronate  Disodium  200  mg  Tablets. 
U.S.P.)  to  Australia  and  New  Zealand. 

addresses:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm, 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  drug  Export  Amendments  Act 
of  1966  should  also  be  directed  to  the 
contact  person. 


labtkj 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mary  F.  Cooper.  Division  of  Drug 
Labeling  Compliance  (HFD-313).  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currendy 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  application  within  30  days  of  its 
filing  to  determine  whether  the 
requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  his  requirement, 
the  agency  is  providing  notice  that 
Norwich  Eaton  Pharmaceuticals.  Inc.. 
P.O.  Box  191,  Norwich.  NY  13815-0191. 
has  filed  an  application  requesting 
approval  for  the  export  of  the  drug 
Didronel*  (Etidronate  Dibodium  200  mg 
Tablets.  U.S.P.).  to  Australia  and  New 
Zealand.  This  product  in  conjunction 
with  adequate  calcium  intake  is 
indicated  for  the  prevention  and 
treatment  of  bone  loss  observed  in 
patients  with  postmenopausal 
osteoporosis  while  reducing  the  risk  of 
osteoporotic  fracture.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on 
October  30, 1989.  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  December  4, 
1989,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 


This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  381))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10]  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  November  14. 1989. 

Saminie  R.  Young. 

Acting  Director,  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 

(PR  Doc.  89-27486  Filed  11-22-89;  8:45  am] 
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lOocket  Na  89M-04711 

Allergan  Optical;  Premarket  Approval 
of  AHergan®  Preserved  Saline 
Solution 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
appUcation  by  Allergan  Optical.  Irvine. 
CA,  for  premarket  approval,  under  the 
Medical  Device  Amendments  of  1976,  of 
Allergan*  Preserved  Saline  Solution. 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  appUcant. 
by  letter  of  October  16. 1989.  of  the 
approval  of  the  supplemental 
application. 

date:  Petitions  for  administrative 
review  by  December  26, 1989. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

David  M.  Whipple,  Center  for  Devices 
and  Radiological  HealUi  (HFZ-460). 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville.  MD  20850.  301- 
427-1080. 

SUPPLEMENTARY  INFORMATION:  On  April 
3. 1989,  Allergan  Optical.  Irvine,  CA 
92715-1599,  submitted  to  CDRH  a 
supplemental  application  for  premarket 
approval  of  Allergan*  Preserved  Saline 
Solution  indicated  for  use  for  rinsing 
after  cleaning  and  before  lens 
application  in  a  heat,  chemical,  or 
hydrogen  peroxide  lens  care  system,  for 
use  to  keep  lenses  hydrated  during  heat 
disinfection  and  for  storage  after  heat 
disinfection  for  soft  (hydrophilic) 
contact  lenses. 


On  June  23. 1989.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  October 
16. 1989.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  360e(d](3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  26, 1989.  file  with  the 
Dockets  Management  Branch  (address 
above]  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
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This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d).  360j(h))] 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  November  13. 1989. 
Walter  E.  Gundaker. 

Acting  Deputy  Director,  Center  for  Devices 

and  Radiological  Health. 

(PR  Doc.  89-27487  Filed  11-22-89;  8:45  am] 

WLUNG  coot  4ieO-«1-M 


Consumer  Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  New  York  District  Office, 
chaired  by  Edward  T.  Warner,  District 
Director.  The  topic  to  be  discussed  is 
proposed  changes  to  food  labeling. 
DATES:  Thursday.  November  30. 1989. 
1  p.m.  to  3  p.m. 

ADDRESSES:  |acob  K.  Javits  Federal 
Bldg.,  Rm.  305C.  26  Federal  Plaza.  New 
York.  NY  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herman  B.  Janiger,  Consumer  Affairs 
Officer.  Food  and  Drug  Administration. 
850  Third  Ave.,  Brooklyn,  NY  11232- 
1593.  718-965-5043. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  November  16. 1989. 
Alan  L  Hoeting, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[PR  Doc.  89-27488  Filed  ll-22-«9;  8:45  am] 
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Health  Care  Financing  Administration 

[BPO-656-N1 

Medicare  and  Medicaid  Program;  ICD- 
9-CM  Coordination  and  Maintenance 
Committee  Meeting 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 


summary:  This  notice  announces  the 
next  meeting  of  the  International 
Classification  of  Diseases.  Ninth 
Revision.  Clinical  Modification  {ICD-9- 
CM)  Coordination  and  Maintenance 
Committee.  The  public  is  invited  to 
participate  in  the  discussion  of  the  topic 
areas. 

DATE:  The  meeting  will  be  held  on 
Monday  and  Tuesday,  December  4  and 
5. 1989.  from  9:00  a.m.  to  4:00  p.m. 
Eastern  Standard  Time. 
ADDRESS:  The  meeting  will  be  held  in 
Room  503A-529A,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue 
SW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  Robins,  (301)  966-9364. 
SUPPLEMENTARY  INFORMATION:  The 
ICI>-9-CM  is  the  clinical  modification  of 
the  World  Health  Organization's 
International  Classification  of  Diseases. 
Ninth  Revision.  It  is  the  coding  system 
required  for  use  by  hospitals  and  other 
health  care  facilities  in  reporting  both 
diagnoses  and  surgical  procedures  for 
Medicare.  Medicaid,  and  all  other 
health-related  DHHS  programs.  The 
work  of  the  ICD-9-CM  Coordination 
and  Maintenance  Committee  will  allow 
this  coding  system  to  continue  to  be  an 
appropriate  reporting  tool  for  use  in 
Federal  programs. 

The  Conmiittee  is  composed  entirely 
of  representatives  from  various  Federal 
agencies  interested  in  the  International 
Classification  of  Diseases  (ICD)  and  its 
modification,  updating,  and  use  of 
Federal  programs.  It  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
and  the  Health  Care  Financing 
Administration. 

The  Committee  holds  public  meetings 
to  present  proposed  coding  changes  and 
other  educational  issues.  The  meetings 
provide  an  opportunity  for  inpurt 
concerning  tliese  issues  to 
representatives  of  organizations  active 
in  medical  coding,  as  well  as  physicians, 
medical  record  administrators,  and 
other  members  of  the  pubtic.  The 
Committee  encourages  the  public  to 
participate  in  these  meetings.  After 
considering  the  comments  presented  at 
the  public  meetings,  the  Committee 
makes  recommendations  concerning  the 
proposed  changes  to  the  Director  of 
NCHS  and  the  Administi-ator  of  HCFA 
for  their  approval. 

At  this  meeting,  the  Committee  will 
discuss:  rate  responsive  pacemakers; 
additional  inclusion  terms  for 
replacement  of  cardioverter/ 
defibrillator  leads;  combined  heart/lung 
transplant;  Mitrofanoff  procedure; 
removal  of  remnant  of  cystic  duct  in 
conjunction  with  cholecystectomy; 
transesophageal  pacing  with  thallium 


stress  electrocardiogram;  laser 
fragmentation  of  gallstones;  additional 
inclusion  terms  for  implantation  of 
cochlear  prosthetic  device;  injection  or 
ligation  of  esophageal  varices:  clamping 
of  the  aorta  in  conjunction  with 
aortocoronary  bypass  graft;  excludes 
notes  for  percutaneous  transluminal 
coronary  angioplasty  (PTCA)  with 
concurrent  intravenous  (IV)  therapy; 
chemotherapy;  genetic-related  disorders; 
hepatitis  B.  anti-negative,  anti-positive, 
viral-non  B;  neurofibromatosis;  V  codes 
V56  (aftercare  involving  intermittent 
dialysis)  and  V58.0  (radiotherapy): 
cystic  kidney  diseases;  diabetes 
mellitus;  index  items;  and  other  topics. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program;  No.  13.773,  Medicare— Hospital 
Insurance  Program;  No.  13-774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  November  13, 1989. 
Louis  B.  Hays. 

Acting  Administrator,  Health  Care  Financing 
Administration. 
(PR  Doc.  89-27516  Piled  11-22-89;  8:45  am] 

BILUNG  COOE  4120-OtHI 


[IOA-22-N] 

Medicare  and  Medicaid  Programs; 
Meeting  of  the  Advisory  Council  on 
Social  Security 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

action:  Notice  of  public  meeting. 

summary:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act.  this  notice  announces  a  meeting  of 
the  Advisory  Council  on  Social  Security. 
DATE:  The  meeting  will  be  held  on 
December  7. 1989,  from  1  p.m.  to  5:30 
p.m.  Eastern  Standard  Time  (E.S.T.).  and 
on  December  8, 1989,  from  8  a.m.  to  4 
p.m.  E.S.T.  The  meeting  will  be  open  to 
the  public. 

ADDRESS:  The  meeting  will  be  held  at 
the  DuPont  Plaza  Hotel,  1500  New 
Hampshire  Ave.  NW.,  Washington,  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT 
Darieen  DiOirolamo,  Administrative 
Officer,  Advisory  Council  on  Social 
Security.  (202)  245-0217, 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Under  section  706  of  the  Social 
Security  Act.  the  Secretary  of  Health 
and  Human  Services  appoints  an 
Advisory  Council  on  Social  Security 
every  four  years.  The  Advisory  Council 
examines  issues  affecting  the  Social 
Security  retirement,  disability  and 


4i^b9ii 
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survivors  insurance  programs,  as  well  as 
the  Medicare  and  Medicaid  programs, 
which  were  created  under  the  Social 
Security  Act. 

In  addition.  Secretary  Sullivan  has 
asked  the  Advisory  Council  specifically 
to  address  the  following: 

— The  adequacy  of  the  Medicare 
program  to  meet  the  health  and  long- 
term  care  needs  of  our  aged  and 
disabled  populations,  the  impact  on 
Medicaid  of  the  current  financing 
structure  for  long-term  care,  and  the 
need  for  more  stable  health  care 
flnancing  for  the  aged,  the  disabled, 
the  poor,  and  the  uninsured: 

— Major  Old-Age,  Survivors,  and 
DisabiUty  Insurance  (OASDI) 
fmancing  issues,  including  the  long- 
range  fmancial  status  of  the  program, 
relationship  of  OASDI  income  and 
outgo  to  budget-deficit  reduction 
efforts  under  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985, 
and  projected  buildings  in  the  OASDI 
trust  funds;  and 

— Broad  policy  issues  in  Social  Security, 
such  as  the  role  of  Social  Security  in 
overall  U.S.  retirement  income  policy. 

The  Council  is  composed  of  12 
members:  G.  Lawrence  Atkins,  Robert 
M.  Ball,  Phillip  Briggs,  Lonnie  R.  Bristow, 
Theodore  Cooper,  John  T.  Dunlop,  Karen 
Ignani,  James  R.  Jones,  Paul  O'Neill,  A.L 
"Pete"  Singleton.  John  J.  Sweeney,  and 
Don  C.  Wegmillen  and  the  Chair, 
Deborah  SteelmaiL  The  Council  is  to 
report  to  the  Secretary  and  Congress  by 
January  1, 1991. 

n.  Agenda 

Agenda  items  for  the  meeting  on 
December  7  and  early  on  December  8 
will  include  the  presentation  of 
background  information  and  general 
discussion  related  to  Social  Security,  the 
OASDI  trust  funds,  and  options  with 
regard  to  the  projected  buildings  in 
those  funds.  The  meeting  on  December  8 
will  include  discussion  of  health 
financing  reform  for  the  elderly  and 
nonelderly  populations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.714  Medical  Assistance 
Program;  13.733  Medicare — Hospital 
Insurance;  13.774  Medicare — Supplementary 
Medical  Insurance.) 

Dated:  November  20, 1989. 
Deborah  ].  ChoUet. 

Executive  Director,  Advisory  Council  on 
Social  Security. 
|FR  Doc.  89-27622  Filed  11-22-89;  8:45  am] 

BILLMQ  COOe  4120-ei-«l 


DEPARTUENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-«9-1917:  FR-2606-N-47] 

Underutilized  and  Unutilized  Federal 
Buildings  and  Real  Property 
Determined  by  HUD  To  Be  Suitable  for 
Use  for  Facilities  to  Assist  ttie 
Homeless 

aqency:  Oflice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECTIVE  DATE:  November  24, 1989. 
ADDRESS:  For  further  information, 
contact  James  Forsberg,  Room  7228, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
755-7300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  755-5965. 
(These  telephone  numbers  are  not  toll- 
free.). 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.).  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identified 
from  information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

The  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411).  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501(a],  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administrator  of  General  Services 
(GSA),  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  HUD  to 


publish,  on  a  weekly  basis,  a  Notice  in 
the  Federal  Register  identifying  the 
properties  determined  as  suitable. 

The  properties  identified  in  this 
Notice  may  ultimately  be  available  for 
use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  landholding 
agencies  pursuant  to  the  court's 
Memorandum  of  December  14, 1988  and 
section  501(b)  of  the  McKinney  Act. 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  about  any  property 
of  such  agency  that  has  been  identified 
as  suitable.  Within  30  days  from  receipt 
of  such  notice  from  HUD,  the  agency 
must  transmit  to  HUD:  (1)  Its  intention 
to  declare  the  property  excess  to  the 
agency's  need  or  to  make  the  property 
available  on  an  interim  basis  for  use  as 
facilities  to  assist  the  homeless;  or  (2)  a 
statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facilities  to  assist  the  homeless. 

First,  if  the  landholding  agency 
decides  that  the  property  cannot  be 
declared  excess  or  made  available  to 
the  homeless  for  use  on  an  interim  basis 
the  property  will  no  longer  be  available. 

Second,  if  the  landholding  agency 
declares  the  property  excess  to  the 
agency's  need,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law  and  the  December  12. 1988  Order 
and  December  14, 1988  Memorandum, 
subject  to  screening  for  other  Federal 
use. 

Homeless  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  Notice  should  send  a 
written  expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS,  Room  17A-10. 
5600  Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  Notice.  For 
complete  details  concerning  the  timing 
and  processing  of  applications,  the 
reader  is  encouraged  to  refer  to  HUD's 
Federal  Register  Notice  on  June  23, 1989 
(54  FR  26421),  as  corrected  on  July  3, 
1980  (54  FR  27975). 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
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addresses:  Department  of  Interior  John 
Moresko.  Department  of  Interior,  18th 
and  C  Sts.  NW.,  Mailstop  5512, 
Washington,  DC  20240,  (202)  343-2704; 
U.S.  Army  Corps  of  Engineers:  Bob 
Swieconek,  HQ-US  Army  Corps  of 
Engineers,  Attn:  CERE-MN.  20 
Massachusetts  Avenue  NW, 
Washington,  DC  20415-1000,  (202)  272- 
1750;  GSA:  James  Foiliard,  Federal 
Property  Resources  Services,  GSA,  18th 
and  F  Streets  NW,  Washington,  DC 
20405  (202)  535-7067. 

Dated:  November  20, 1989. 
Stepiien  A.  Claude. 

Deputy  Assistant  Secretary  for  Program 

Management. 

Suitable  Lend  (by  SUte) 

(Number  of  Properties  { J) 

r^iloredo 

Land  (l). 

13627  County  Road  501 

LaPlata.  CO 

Landholding  Agency:  Interior 

Location:  approx.  20  miles  northeast  of 

Durango  County  at  the  Vatlecito  Reservoir 
Comment:  4.07  acres;  steep  slope  rises  almost 

directly  from  edge  of  highway 

Illinois 

Wm.  L  Springer  Lake  (Ij 

Section  34,  T17N,  R3E,  3rd  PM 

Decatur,  IL 

Landholding  Agency:  COE 

Location:  Macon  County  (excess) 

Comment:  2.98  acres;  no  road  access/access 

right  of  way  needs  to  be  obtained 
Wm.  L.  Springer  Lake  [1] 
Section  34.  T17N,  R3E,  3rd  PM 
Decatur,  IL 

Landholding  Agency:  COE 
Location:  Macon  County  (excess) 
Comment:  0.52  acres;  no  utilities  or 

improvements 
Mississippi  River  Lock  and  Dam  No.  18  [1] 
Section  12,  TION.  R6W,  4th  PM 
Gladstone,  IL 
Landholding  Agency:  COE 
Location:  (excess) 
Comment:  11.31  acres:  partially  leased  until 

4/90 

Minnesota 

Leech  Lake  Tract  B  [1] 

Federal  Dam 

Cass.  MN 

Landholding  Agency:  COE 

Location:  (excess) 

Comment:  10  acres:  current  use — parking 

Leech  Lake  Tract  98  [1] 

Hubbard  County 

Benedict,  MN 

Landholding  Agency:  COE 

Location:  (excess) 

Comment:  7.3  acres;  portion  submerged 

Pine  River  Parcel  D  (1| 
Crow  Wing  County 
Crosslake,  MN 
Landholding  Agency:  COE 
Location:  (excess) 

Comment:  17  acres:  reservoir  flowage 
problem 


Sandy  Lake  Tract  92  [1] 

Aitkin  County 

McGregor.  MN 

Landholding  Agency:  COE 

Location:  (excess) 

Comment:  4  acres;  partially  submerged 

Texea 

Part  of  Tract  340(1] 
)oe  Pool  Lake 
Tarrant  County,  TX 
Landholding  Agency:  COB 
Location: 

CoRunent:  one  acre;  no  utilities  or 
improvements 

SuiUbie  Building  (by  State) 

(Number  of  Properties  ( ]) 
Illinois 

Brandon  Rock  Lock  and  Dam    [1] 
1100  Brandon  Road 
Joliet.  IL 

Landholding  Agency:  COE 
Location:  Will  County  (excess) 
Comment:  two-story  frame;  720  sq  ft;  off-site 
use  only 

Michigan 

Former  Coast  Guard  Lightkeeper's  Dwell. 

[1] 
Little  Rapids  Channel 
Sault  Ste.  Marie,  MI 
Landholding  Agency:  COE 
Location: 
Comment:  two-story  wood  frame;  .62  acres; 

need  extensive  repairs;  utils.  disconnect 

Minnesota 

Duluth  Vessel  Year    [1] 
900  Minnesota  Avenue 
Duluth.  MN 

Landholding  Agency:  COE 
Location:  (Former  Lockmaster's  Dwelling] 
Comment:  two-story  wood  frame;  utilities 
disconnected;  1,568  sq.  ft. 

Wisconsin 

Appleton  1st  Lock    [1] 

905  South  Oneida  Street 

Appleton.  WI 

Landholding  Agency:  COE 

Location:  (Former  Lockmaster's  Dwelling) 

Comment:  two-story  wood  frame;  need 

extensive  repairs;  utilities  discoimected 
Little  Kaukauna  Lock    [1] 
Little  Rapids 
Lawrence.  WI 
Landholding  Agency:  COE 
Location:  (Former  Lockmaster's  Dwelling) 
Comment:  two-story  brick/wood  frame;  need 

extensive  repairs:  utils.  disconnected 

Rapid  Croche  Lock    [1] 
Lock  Road 
Wrightstown,  WI 
Landholding  Agency:  COE 
Location:  Ontagamie  and  Brown  Counties 
Comment:  two-story  wood  frame;  need 
extensive  repairs:  utilities  disconnected. 

Unsuitable  Land  (by  State) 
(Number  of  Properties    (  ]) 

Minnesota 

Pine  River  Parcel  G    [1] 
Crosslake,  MN 


Landholding  Agency:  COE 

Location:  (excess) 

Reason:  Other 

Comment:  highway  right-of-way 

Texas 

Part  of  Tract  201-3    [IJ 

Joe  Pool  Lake 

Dallas  County.  TX 

Landholding  Agency:  COE 

Location: 

Reason:  Other 

Comment:  18  acres:  floodwater  release  area 

Tracts  104, 105-1, 105-2, 118    [4] 

)oe  Pool  Lake 

Dallas  County.  TX 

Landholding  Agency:  COE 

Location: 

Reason:  Other 

Comment-,  floodwater  release  area 

Part  of  Tract  323    (Ij 

Joe  Pool  Lake 

Dallas  County.  TX 

Landholding  Agency:  COE 

Location: 

Reason:  Other 

Comment:  floodwater  release  area 

Tract  W-A33    (IJ 
Portion  of  Whitney  Lake  Project 
Hill  County,  TX 
Landholding  Agency:  GSA 
Ucation:  GSA  #  7-GD-TX-50&-F 
Reason:  Other 

Comment:  not  government  owned:  easement 
for  railroad  use  only 

[FR  Doc.  89-27610  Filed  11-22-89:  8:45  am) 

BILUNQ  COOE  4210-27-M 


DEPARTIMENT  OF  THE  INTERIOR 
Bureau  of  loind  Management 

[UT-050-00-4320-14] 

Grazing  Advisory  Board  Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  District  Grazing  Advisory  Board 

Meetings. 

summary:  The  Richfield  District  Grazing 
Board  will  hold  a  meeting  on  December 
14, 1989.  The  meeting  will  start  at  10 
a.m.  in  the  District  Office,  150  East  900 
North,  Richfield,  Utah. 
The  agenda  will  be: 

1.  Approval  of  range  projects 

2.  Drought  update 

3.  Supplemental  feeding 

4.  Electronic  Combat  Test  Capability 

5.  Deep  Creek  Exchange-Grazing 
allocation 

6.  Predator  Control 

7.  AMP/ Allotment  change 
Interested  persons  may  make  oral 

statements  to  the  Board  between  1:15 
p.m.  and  2:15  p.m.  or  file  written 
comments  for  the  Board's  consideration. 
Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
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Manager.  Bureau  of  Land  Management, 
150  East  900  North.  Richfield.  Utafh  84701 
(801-896-8221).  For  further  irtformation 
contact:  Bert  Hart,  District  Public  Affairs 
Speciahst  at  the  above  address. 

Dated:  November  17, 1D89. 
Jerry  Goodman, 

Richfield  District  Manager. 

[FR  Doa  89-27595  Filed  11-22-89;  8:45  am] 

BILUNQ  C006  4310-OO-M 

rMT-930-00-4212-13;1MTM  7669S] 

Conveyance  and  Order  Providing  for 
Opening  of  Public  Land  in  Teton 
County,  MT;  Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Correction. 

summary:  The  land  description  in  the 
notice  published  in  the  Federal  Register 
on  October  20.  Id89  (54  FR  43143-44],  is 
corrected  as  follows: 

The  land  description  in  tlie  aecond  £olumn 
on  page  43144,  which  reads  'T.  13  N..  R.  22  E., 
sec.  13,  lots  1-2,  WViNEV*,  EMiNWt4, 
SWy4NEy4."  should  read  T.  13  N..  R.  22  E.. 
sec.  13,  lots  1-2,  W%NEV4.  EV4NWV». 

swy4Nwy4. 

Dated:  November  14. 1989. 
(ohn  A.  Kwiatkowslu. 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 

[FR  Doc.  89-27571  Filed  11-22-89;  8:45  am] 

MLUNQ  COOC  4310-OM-M 

(10-050-00-4920-10;  IDI-26669] 

Amendment  to  Notice  of  Realty  Action 
(NORA)  101-26669  Classification:  10 

AQENCY:fiureau  of  Land  Management, 
Interior. 

action:  Amendment  to  Notice  of  Realty 
Action  (NORA)  1-26669;  Exchange  of 
public  and  private  lands  in  Blaine 
County,  Idaho. 

summary:  The  original  NORA  was 
published  in  the  Federal  Register,    Vol. 
54,  No.  45.  Thursday,  March  9. 1989, 
page  10054.  This  amendment  addresses 
only  the  description  of  the  private  lands 
to  be  acquired  by  the  United  States 
(U.S.). 

The  lands  described  in  the  original 
NORA  are  no  longer  desired  by  the  U.S. 
In  their  place,  the  U.S.  will  acquire  the 
following  described  land  from  the 
American  Public  Land  Exchange  Co., 
Inc.: 

Boise  Meridian.  Biaine  County.  IdalH> 

T.  4  N.,  R.  17  E..  Section  12:  fractional 
portion  SE4SE4  described  as  Lot  2  of 
INDUSTRIAL  EAST,  a  subdivision  of  Tax  Lot 
4807;  containing  1.94  acres. 


No  other  elements  of  the  NORA 
published  as  noted  above  are  affected 
by  this  amendment. 

For  a  period  of  45  days  from  -the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  regarding 
the  proposed  exchange  to  the  District 
Manager,  ELM  Shoshone  District  Office. 
P.O.  Box  2-B,  ShosKfflie,  ID  83352.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  abeence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice. 

Jon  H.  Idso. 

Associate  District  Manager. 

[FR  Doc.  89-27524  Filed  11-22-89;  8:45  am] 

BlUJNa  COOC  43io-ao-« 


[UT-943-00-4212-t3;  U-4929tl 

Issuance  of  Land  Exchange 
Conveyance  Document;  UT 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Exchange  of  pubKc  and  private 

lands. 

summary:  This  action  informs  the  public 
of  the  conveyance  tyf  1<2.'02  acres  df 
public  land  out  of  Federal  ownership. 
This  action  will  also  open  320  acres  of 
reconveyed  lands  to  surfaoe  entry, 
mining,  and  mineral  leasing. 
for  further  information  CONTACT 

Mike  Barnes.  BLM  Utah  State  Office.  324 
South  State  Street  Salt  Lake  City.  Utah 
84111.  801-539-^119. 
SUPPLEMENTARY  INFORMATION: 

1.  The  United  States  ihae  issued  an 
exchange  conveyance  document  to  the 
Pace  1984  Irrevocable  Children's  Trust 
for  the  following  described  lands  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  90  Stat. 
2756.  43  U.S.C.  1716: 

Salt  Lake  Meridian,  Utah 

T.  40  S.,  R.  16  W.. 
Sec.  17.  lot  1;  Sec.  19,  SEy«NEV4, 
EV4NEy4SEy4;  Sec.  20.  SWy4NWy4. 

Nwy4Swy4. 

Containing  142.02  acres. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  surface  and 
mineral  estate  of  the  following 
described  lands. 

Salt  Lake  Meridian,  Utah 

T.  40  S.,  R.  16  W.. 
Sec.  2,  SV^. 
Containing  320.00  acres. 

3.  At  8  a.m..  on  December  11, 1989,  the 
lands  described  in  paragraph  .2  will  be 
open  to  operation  of  the  public  land 


laws  generally  subiectio  valid  existing 
rights,  the  proviBianB  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  appUcations 
received  at  or  prior  to  B  ajn.,  on 
DecenJber  H.  1989.  wiU  be  considered  as 
simultaneously'filed  at  that  time.  Those 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

4.  At  B  a.in..  on  December  11, 1980.  the 
lands  described  in  paragraph  2  will  be 
open  to  location  aiid  entry  under  the 
United  States  mining  laws. 
Appropriation  of  land  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  imauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against  the 
United  States.  Acts  isquired  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  Law 
where  not  in  conflict  with  Federal  Law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determination  in  local  courts. 

5.  At  8  a.m.,  on  December  11. 1989.  the 
lands  describe  in  paragraph  2  will  be 
open  to  applications  and  offers  under 
the  mineral  leasing  laws. 

Ted  D.  Stephenson, 

Chief  Branch  of  Lands  and  Mineral 

Operations. 

[FR  Doc.  89-27597  Filed  11-22-89;  8:45  am] 

BILUNQ  COOC  4310-DO-«I 


[WY-930-00-4212-13;  WYW  89429J 

Conveyance  and  Opening  Order; 
Sut>lette  County,  WY 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  conveyance  and 

opening  order. 

summary:  This  notice  advises  the  public 
of  the  completion  of  an  exchange  of  land 
between  the  United  States  of  America. 
Bureau  of  Land  Management,  and 
Joseph  R.  Hicks,  and  opens  the  private 
land  acquired  by  the  United  States  to 
operation  of  the  public  land  laws. 
EFFECTIVE  DATE:  December  4. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon  Johnson.  BLM  Wyoming  State 

Office.  Bureau  of  Land  Management. 

2515  Warren  Avenue,  P.O.  Box  1828, 

Cheyenne,  Wyoming  82003,  307-772- 

2074. 

SUPPLEMENTARY  INFORMATION: 

1.  The  following  public  land,  surface 
estate  only,  has  been  conveyed  to 
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Joseph  R.  Hicks  under  the  authority  of 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C 
1716  (1982): 

Sixth  Principal  Meridian 

T.  34  N.,  R.  108  W.. 
Sec.  26,  SEy4SEy4. 
The  land  described  contains  40.00  acres. 

2.  In  exchange  for  the  above  land,  the 
United  States  acquired  the  following 
private  land,  surface  estate  only,  from 
Joseph  R.  Hicks: 

Sixth  Priadpal  Meridian 

T.  36  N.,  R.  110  W., 
Sec  S.  E>4NEy4NEy4SWy4SEy4.  EVtSW/t 

NEViSW%SEV4,  SEy4NEV4SWy4SEy4. 

EV4NEy4SWW.SW^SEy4,  EMiSWy4 

SW%SW^SEy4.  SEViSWV4SWy4SEV4. 

andSEy4SWy4SEV4. 
The  land  described  contains  20.00  acres. 

3.  The  land  described  in  paragraph  2 
was  acquired  for  stock  driveway  and 
public  recreation  access  purposes.  The 
selected  public  land  and  the  offered 
private  land  are  both  valued  at 
$2,000.00.  All  minerals  in  the  selected 
public  land  were  reserved  to  the  United 
States.  All  minerals  in  the  offered 
private  land  are  owned  by  the  United 
States.  The  land  described  in  paragraph 
2  became  public  land  under 
administrative  jurisdiction  of  the  Bureau 
of  Land  Management  upon  acceptance 
of  title  by  the  United  States  on  October 
2.1989. 

4.  At  10  a.m.  on  December  4. 1989.  the 
land  described  in  paragraph  2  will  be 
open  to  operation  of  the  public  land 
laws  generally,  subject  to  existing  rights 
and  the  requirements  of  applicable  law. 
All  applications  received  at  or  prior  to 
10  a.m.  on  December  4, 1989,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

5.  The  land  described  in  paragraph  1, 
including  the  Federal  mineral  estate, 
and  the  Federal  mineral  estate  in  the 
land  described  in  paragraph  2  were 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  on  June 
2. 1989,  by  publication  of  Notice  of 
Realty  Action  WYW  89429  in  the 
Federal  Register.  The  segregative  effect 
of  that  notice  terminated  on  October  4. 
1989.  insofar  as  it  affected  the  land  in 
paragraph  2.  The  Federal  mineral  estate 
in  the  land  described  in  paragraph  1 
remains  segregated  to  operation  of  the 
general  mining  laws  pending  issuance  of 


regulations  by  the  Secretary  of  the 
Interior. 

Dated:  November  6. 1969. 
James  K.  Muiidn, 

Deputy  S:ate  Director,  Division  of  Lands  and 
Renewable  Resources. 
[FR  Doc  89-27573  Filed  11-22-69;  6:45  am] 

MLUNQ  COOC  431«-a-H 


[WY-04(MKNM212-14;  WYW-91094] 

Realty  Action;  Modified  Competitive 
Sale  of  Public  Lands  in  Sublette 
County,  WY 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  realty  action,  modified 
competitive  sale  of  public  lands  in 
Sublette  County.  WY. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
lands  described  below  are  suitable  for 
public  sale  under  section  203  of  the 
Federal  Land  Pohcy  and  Management 
Act  of  1976  (43  U.S.C.  1713): 

Sixth  Principal  Meridian 

T.  30  N..  R.  Ill  W.. 
Sec-19,  WMiNWy4NWy4NEy4,SEy4NWy4 

Nwy4NEy4,sw%Nwy4NEy4,wviSEy4 
Nw  y4NE  y4,SE%SEy4NW  y4NEy4. 

The  land  described  contains  25.00  acres. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Harper,  Realty  Specialist 
Bureau  of  Land  Management,  Pinedale 
Resource  Area,  P.O.  Box  768,  Pinedale. 
Wyoming  82941.  307-367-4358. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  (BLM) 
proposes  to  sell  the  surface  estate,  under 
the  above  cited  authority.  The  lands  are 
being  sold  under  modified  competitive 
sale  authority  to  resolve  an 
unauthorized  residential  occupancy  of 
public  lands  by  James  F.  Mickelson  and 
Jay  Carlson. 

Tlie  price  of  these  lands  will  be 
determined  at  market  value. 

The  proposed  sale  is  consistent  with 
the  Pinedale  Resource  Management 
Plan.  The  land  does  not  possess  any 
known  public  values  and  is  not  required 
for  any  federal  purpose.  The  Planning 
Document/Environmental  Assessment 
for  the  proposed  sale  will  be  available 
for  review  at  the  BLM  Pinedale 
Resource  Area  Office,  Pinedale, 
Wyoming. 

The  sales  patent  will  be  subject  to  all 
valid  existing  rights  and  will  contain 
reservations  to  The  United  States  for 
ditches,  canal  and  all  minerals.  The 
exact  wording  of  these  reservations,  as 


well  a»  specific  conditions  of  ihe  sale 
and  the  appraised  market  Value,  are 
available  for  review  in  the  Pinedale 
Resource  Area  Office,  Pinedale, 
Wyoming. 

Upon  publicaticHi  of  this  notice  in  the 
Federal  Register,  the  public  lands 
described  above  are  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws. 
The  segregation  will  end  270  days  from 
the  date  of  this  publication. 

For  a  period  of  45  days  from  the  date 
of  issuance  of  this  notice,  interested 
parties  may  submit  comments  to  the 
Bureau  of  Land  Management  District 
Manager.  Rock  Springs.  P.O.  Box  1869, 
Rock  Springs.  Wyoming  82901.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  November  14, 1988. 
Allan  G.  Hiner. 
Area  Manager. 
[FR  Doc.  89-27596  Filed  11-22-89;  6:45  am] 

SHJJNO  COOC  4310-»-ll 

[OR-100-07-6332-02:  GPO-0381 

Camping  Limits,  Rosetnirg  District,  OR 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Establishment  of  camping  limit 

for  campgrounds  and  undeveloped 

public  lands,  Roseburg  District,  OR 

SUMMARY:  Persons  may  camp  within 
designated  campgrounds  for  a  total 
period  of  not  more  than  14  consecutive 
days  at  a  campground,  subject  to 
payment  of  camping  use  fees  at  the  site. 

At  developed  campgrounds  where  no 
fee  is  charged  the  camping  limit  is  also 
14  consecutive  days,  and  repeated  re- 
occupation  of  the  same  campground  is 
not  permitted  except  after  a  period  of 
non-occupancy  of  20  days. 

Within  the  North  Umpqua  River 
corridor  camping  or  overnight  use  is 
prohibited  on  BLM  lands  outside 
designated  campgrounds  except  by 
special  permit  issued  by  an  authorized 
BLM  officer. 

Camping  by  hikers  or  riders  along  the 
North  Umpqua  Trail  is  permitted  but 
must  be  at  least  100  feet  from  the  trail. 
Campfires  are  permitted  in  the  center  of 
an  area  cleared  of  duff  down  to  mineral 
soil  in  a  six-foot  radius  around  the 
campfire  during  open  fire  season. 
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Campfires  are  prohibited  during  closed 
fire  season  as  established  by  Douglas 
Forest  Protective  Association.  Propane 
backpacker  stoves  may  be  used  during 
fire  closures  in  the  center  of  a  three-foot 
radius  area  cleared  of  duff  down  to 
mineral  soil. 

On  public  lands  not  closed  to  camping 
outside  designated  campgrounds 
persons  may  camp  for  a  total  period  of 
not  more  than  fourteen  days  at  the  same 
location.  After  an  initial  14-day 
occupancy,  persons  may  return  only 
after  20  days  of  non-occupancy. 

The  14-day  limit  may  be  reached 
either  through  a  number  of  separate 
visits  or  through  a  period  of  continuous 
occupation  of  the  public  lands.  Under 
special  circumstances  and  upon  request, 
the  authorized  officer  may  give  written 
permission  for  extensions  to  the  14-day 
limit. 

Additionally,  except  for  vehicles  or 
trailers  parked  at  trailheads,  no  person 
may  leave  personal  property  unattended 
in  designated  day  use  areas  for  a  period 
of  more  than  24  hours  or  in  designated 
campgrounds  or  recreation 
developments  for  a  period  of  more  than 
48  hours,  or  elsewhere  on  public  lands 
for  a  period  of  more  than  10  days 
without  written  permission  from  the 
authorized  officer. 

date:  This  camping  occupancy  limit 
shall  be  effective  December  1, 1989.  and 
remain  in  effect  until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  N.W.  m 
Garden  Valley  Blvd..  Roseburg,  Oregon 
97470.  Telephone  (503)  672-4491. 

SUPPLEMENTARY  INFORMATION:  This 

camping  stay  limit  is  being  established 
in  order  to  reduce  the  incidence  of  long- 
term  unauthorized  occupancy,  while 
permitting  legitimate  camping  on  the 
public  lands  administered  by  the 
1  oseburg  District  of  the  Bureau  of  Land 
Management.  Authority  for  this  camping 
occupancy  limit  is  contained  in  CFR  title 
43,  chapter  II,  part  8360,  subpart  8364.1, 
S  8365.1-2  and  §  8365.2-3. 

Persons  who  fail  to  comply  with  the 
provisions  of  this  closure  may  be  subject 
to  the  penalties  provided  in  43  CFR 
8360.0-7  and  43  CFR  9262.1.  which 
include  a  flne  not  to  exceed  $1000.00 
and/or  imprisonment  for  not  to  exceed 
12  months. 

Dated:  November  16. 19ti». 
Richard  Burch, 

Acting  District  Manager. 

IFR  Doc.  89-27572  Filed  11-22-89;  8:45  am] 
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Availability  of  ttie  Proposed  litllity 
Corridor  Resource  Management  Plan 
and  Final  Environmental  Impact 
Statentent 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of 
proposed  resource  management  plan 
and  final  environmental  impact 
statement. 

summary:  The  proposed  resource 
management  plan  and  final 
environmental  impact  statement  (RMP/ 
EIS)  for  approximately  6,080,000  acres  of 
Federal  land  located  in  and  near  the 
Trans  Alaska  Pipeline  Utility  Corridor 
north  of  Fairbanks,  Alaska,  is  available 
for  distribution  to  the  public.  These 
lands  are  located  within  the  Bureau  of 
Land  Management  (BLM]  Arctic  District. 
A  copy  of  the  RMP/EIS  will  be  mailed  to 
individuals,  government  agencies  and 
groups  who  requested  copies  or 
otherwise  expressed  an  interest  in  the 
Utility  Corridor  plarming  effort. 

This  action  is  being  announced 
pursuant  to  section  102(2){c)  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended.  The  RMP  is  subject  to 
protest  from  any  adversely  affected 
party  who  participated  in  the  planning 
process.  Protests  must  be  made  in 
accordance  with  the  provisions  of  43 
CFR  1610.5-2.  Protests  must  be  received 
by  the  Director  of  BLM.  18th  and  C 
Streets  NW..  Washington,  DC  20240. 
within  thirty  days  after  the  date  of 
publication  of  Notice  of  Availability  for 
the  EIS  in  the  Federal  Register  by  the 
Environmental  Protection  Agency. 

The  RMP  will  guide  management  of 
the  public  lands  and  resources  in:  the 
Utility  Corridor  north  of  the  Yukon 
River  the  "Venetie  block",  located 
outside  the  Corridor  immediately  north 
of  the  Yukon  Flats  National  Wildlife 
Refuge;  and  the  Central  Arctic 
Management  Area  (CAMA),  located 
north  of  the  Brooks  Range.  The  RMP 
provides  compcehensive  management 
for  the  lands  described  above  and 
would  designate  thirteen  Areas  of 
Environmental  Concern  (ACECs).  The 
RMP  also  incorporates  the  CAMA 
wilderness  recommendation  submitted 
to  the  President  and  Congress  in 
December  of  1988. 

The  final  EIS  presents  the  proposed 
plan  in  detail  and  summarizes  the  four 
alternatives  considered  in  detail  and 
presented  in  the  draft  RMP/EIS. 
Comments  on  the  draft  EIS  have  been 
considered  in  preparation  of  this 

document.  Each  alternative  recognizes 

the  transportation  of  energy  resources 


as  the  primary  function  of  the  Utility 
Corridor  and  addresses  the  following 


issues; 

1.  Mineral  and  commercial  (node) 
development, 

2.  Land  disposals  and  acquisitions, 

3.  Recreation, 

4.  Access, 

5.  Subsistence, 

6.  Wilderness, 

7.  Wildlife  resources. 

The  proposed  plan  emphasizes 
development  of  the  recreational 
development  opportunities  within  the 
Utility  Corridor.  Alternative  A  is  the  "no 
actfon"  alternative;  it  proposes 
continuation  of  present  management 
throughout  the  planning  area. 
Alternative  B  emphasizes  environmental 
protection  and  enhancement  with  much 
of  CAMA  managed  as  wilderness. 
Alternative  C  focuses  on  the 
development  of  economic  opportunities 
in  the  planning  area  and  maximizes  land 
available  for  mineral  development;  it 
also  provides  at  least  as  many 
opportunities  for  recreational 
development  as  the  proposed  plan. 
Alternative  D  is  a  land  disposal  option; 
all  currently  withdrawn  lands  would  be 
opened  to  state  selection  and  present 
management  would  continue  on 
remaining  lands. 

The  RMP  will  be  implemented  after 
publication  of  a  separate  Record  of 
Decision  and  Final  RMP. 

Areas  of  Critical  Environmental  Concern 

Thirteen  Areas  of  Critical 
Environmental  Concern  (ACEC) 
including  one  Research  Natural  Area 
(RNA)  would  be  designated  under  the 
proposed  plan.  The  ACECs  and  a 
summary  of  use  limitations  are  listed 
below: 

1.  Galbraith  Lake  ACEC 
(approximately  56,000  acres).  This  area 
has  the  highest  concentration  of  historic 
and  prehistoric  resources  of  any  area 
yet  surveyed  within  the  Utility  Corridor. 
The  area  also  provides  crucial  lambing 
habitat  areas  and  mineral  licks  for  Dall's 
sheep.  Particular  care  will  be  exercised 
in  permitting  activities  in  this  area,  no 
surface  occupancy  will  be  allowed,  and 
the  area  will  be  closed  to  mineral  entry. 

2.  Ivishak  River  ACEC 
(approximately  3,800  acres).  The  lower 
Ivishak  River  contains  the  highest 
concentration  of  overwintering  arctic 
char  in  CAMA.  Mineral  material 
extraction  in  the  area  will  be  restricted, 
no-surface-occupancy  stipulations  will 
apply  to  oil  and  gas  leasing,  and  the 
northern  portion  of  the  ACEC  is  closed 
to  mineral  entry. 

3.  Jim  River  ACEC  (approximately 
200,000  acres).  The  Jim  River  drainage  is 
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an  excellent  sport  fishery,  contains  a 
rich  concentration  of  archaeological 
sites,  is  of  high  scenic  quality  and 
contains  raptor  nesting  sites  including 
peregrine  falcon.  Gravel  extraction 
within  the  Jim  River  floodplain  will  be 
restricted,  plans  of  operations  with 
protective  stipulations  and  mitigation 
measures  will  be  applied  to  all  mining 
operations  regardless  of  size,  and 
seasonal  use  and  surface  occupancy 
restrictions  will  be  applied  to  oil  and  gas 
and  other  activities  which  may  affect 
identified  resource  values. 

4.  Kanuti  Hot  Springs  ACEC 
(approximately  40  acres).  This  is  an 
undeveloped  hot  springs  about  8  miles 
west  of  the  Dalton  Highway.  There  is  an 
immediate  need  for  special  management 
of  this  area  to  protect  and  preserve  this 
spring  and  the  surrounding  meadow. 
Leasing  and  development  will  be 
restricted  to  actions  which  will  not 
directly  affect  the  springs,  no-surface- 
occupancy  stipulations  will  apply  to 
mineral  leasing,  and  the  area  will 
remain  closed  to  mineral  entry. 

5.  Nigu-Iteriak  ACEC  (approximately 
64,000  acres).  The  area  contains  known 
archaeological  resources,  including  two 
potential  national  register  sites.  The 
area  also  contains  unique  geological 
resources  including  ice  cored-kame 
terraces  and  a  collapsed  pingo.  The 
southern  portion  of  the  ACEC  is 
bordered  by  two  part  system  wilderness 
areas  and  exhibits  high  scenic  values.  A 
portion  of  this  ACEC  will  be  closed  to 
mineral  entry  and  leasing,  managed  as 
VRM  class  I.  and  closed  to  recreational 
ORV  use. 

6.  Nugget  Creek  ACEC 
(approximately  3,300  acres).  This  is  a 
Dall's  sheep  lambing  area  and  contains 
a  mineral  lick.  The  area  immediately 
surrounding  the  lick  site  (160  acres)  will 
be  closed  to  mineral  entry  and  the 
extraction  of  mineral  materials.  No- 
surface-occupancy  stipulations  would 
apply  to  mineral  leasing  at  the  lick  site. 
Within  the  ACEC.  but  outside  the  lick 
site,  plans  of  operation  would  be 
required  and  protective  stipulations  and 
mitigation  measures  would  be  apphed  to 
all  surface  disturbing  activities  to  avoid 
restricting  sheep  movement  or  unduly 
impacting  sheep  habitat. 

7.  Pass  Mountain  ACEC 
(approximately  8,000  acres).  This  is  a 
Dall's  sheep  lambing  area  and  contains 
a  mineral  lick.  The  area  immediately 
surrounding  the  lick  site  (160  acres)  will 
be  closed  to  mineral  entry  and  the 
extraction  of  mineral  materials.  No- 
surface-cccupancy  stipulations  will 
apply  to  mineral  leasing  at  the  lick  site. 
Within  the  ACEC,  but  outside  the  lick 
site,  plans  of  operation  will  be  required 


and  protective  stipulations  and 
mitigation  measures  will  be  applied  to 
all  surface  disturbing  activities  to  avoid 
restricting  sheep  movement  or  imduly 
impacting  sheep  habitat. 

8.  Sagwon  Bluffs  ACEC 
(approximately  42,200  acres).  This  is 
habitat  for  several  species  of  raptors, 
including  peregrine  falcon;  includes 
significant  riparian  habitat;  and  at  least 
one  sensitive  plant  species  is  present. 
All  BLM-authorized  activities  shall 
follow  the  protective  measures  for  the 
peregrine  falcon  as  specified  in  the 
Peregine  Falcon  Recovery  Plan,  Alaska 
Population  (1982).  No-surface-occupancy 
stipulations  will  be  applied  to  mineral 
leasing  activities  within  sensitive  plant 
habitat  and  protective  stipulations  and 
mitigation  measures  will  be  applied  to 
all  surface  disturbing  activities  to  avoid 
unduly  disturbing  peregrine  falcons  and 
their  habitat. 

9.  Slope  Mountain  ACEC 
(approximately  5,100  acres).  This  is  a 
Dall's  sheep  lambing  area  and  contain  a 
mineral  lick.  It  also  is  an  area  of  high 
potential  for  future  peregrine  falcon  nest 
sites.  The  area  immediately  surrounding 
the  lick  site  (160  acres)  will  be  closed  to 
mineral  entry  and  the  extraction  of 
mineral  materials.  No-surface- 
occupancy  stipulations  will  apply  to 
mineral  leasing  at  the  lick  site.  Within 
the  ACEC,  but  outside  the  lick  site, 
plans  of  operation  will  be  required  and 
protective  stipulations  and  mitigation 
measures  will  be  applied  to  all  surface 
disturbing  activities  to  avoid  restricting 
sheep  movement  or  unduly  impacting 
sheep  habitat.  All  BLM-authorized 
activities  shall  follow  the  protective 
measures  for  peregrine  falcon  as 
specified  in  the  Peregrine  Falcon 
Recovery  Plan,  Alaska  Population 
(1982). 

10.  Snowden  Mountain  ACEC 
(approximately  28,000  acres).  This  area 
exhibits  important  geologic  and 
associated  paleontological  resource 
including  excellent  exposures  of 
Devonian  corals  and  Cambrian 
trilobites.  This  area  is  also  a  Dall's 
sheep  lambing  area  and  contains  two 
known  mineral  licks.  The  area 
immediately  sorrounding  each  lick  site 
(160  acres)  will  be  closed  to  mineral 
entry  and  the  extraction  of  mineral 
materials.  No-surface-occupancy 
stipulations  will  apply  to  mineral  leasing 
at  the  lick  sites.  Within  the  ACEC,  but 
outside  the  lick  sites,  plans  of  operation 
will  be  required  and  protective 
stipulations  and  mitigation  measures 
will  be  applied  to  all  surface  disturbing 
activities  to  avoid  restricting  sheep 
movement  or  unduly  impacting  sheep 
habitat  or  other  identified  resources. 


11.  Sukakpak  Mountain 
(approximately  3,500  acres).  This 
mountain  exhibits  unique  geologic 
structures,  folds  and  faults  and  is  the 
site  of  a  rare  plant  species.  Because  of 
its  proximity  to  the  Dalton  Highway  it 
also  offers  highway  travelers  an 
outstanding  view  from  the  highway.  The 
ACEC  will  remain  closed  to  mineral 
location  and  gravel  extraction  will  not 
be  allowed  in  areas  visible  from  the 
highway.  No-surface-occupancy 
stipulations  will  be  applied  to  mineral 
leasing  activities. 

12.  TooL'k  Lake  ACEC  (82,200  acres). 
This  area  is  representative  of  the  north 
slope  lake  and  tundra  biome.  A  large 
number  of  research  projects  have  been 
based  in  and  around  this  lake  area  and 
the  University  of  Alaska  maintains  a 
research  facility  at  this  site. 
Additionally  a  sensitive  plant  species, 
Montia  bostockii,  is  located  in  the 
ACEC.  The  area  will  be  closed  to 
mineral  location,  gravel  extraction  will 
be  restricted  and  no  recreational 
camping  will  be  permitted. 

13.  West  fork  Atigun  ACEC  (8,500 
acres).  This  is  a  Dall's  sheep  lambing 
area  and  contains  a  mineral  lick.  The 
area  immediately  surrounding  the  lick 
site  (160  acres)  will  be  closed  to  mineral 
entry  and  the  extraction  of  mineral 
materials.  No-surface-occupancy     ' 
stipulations  would  apply  to  mineral 
leasing  at  the  lick  site.  Within  the 
ACEC,  but  outside  the  lick  site,  plans  of 
operation  would  be  rerquired  and 
protective  stipulations  and  mitigation 
measures  would  be  applied  to  all 
surface  disturbing  activities  to  avoid 
restricting  sheep  movement  or  unduly 
impacting  sheep  habitat. 

DATES:  Protests  on  the  Proposed  Plan- 
Final  ELS  mu'^t  be  postmarked  by 
December  26, 1989. 

ADDRESSES:  Protests  or  comments  on 
the  Proposed  Plan/Final  EIS  should  be 
sent  to  Director  (760),  Bureau  of  Land 
Management .  18th  and  C  Streets  NW.. 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT  M. 

Thomas  Dean,  District  Manager,  Bureau 
of  Land  Management,  1150  University 
Avenue,  Fairbanks,  Alaska  99709-3844; 
(907)  474-2301. 

Date:  November  15, 1989. 
Lester  Rosendrance, 

State  Director,  Acting. 

[FR  Doc.  89-27414  Filed  11-22-89:  8:45  am] 
BttXINQCOOe  4aiO-S4-M 
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(OR-943-00-4214-11;  QPO-061;  ORE- 
03468.  tt  al.] 

Proposed  Continuation  of 
Withdrawals;  Oregon;  Correction 

The  land  descriptions  in  FT?  Doc.  89- 
25253,  published  on  page  43629,  in  the 
issue  of  Thursday,  October  26, 1989.  are 
hereby  corrected  as  follows: 

On  page  43629  ujader  9.  ORE-013403, 
as  reads  "Jefferson  County.  24  miles 
west"  and  is  corrected  to  read 
"Deschutes  County,  1  mile  northwest"; 
as  reads  T.  15  S..  R.  7  E.."  and  is 
corrected  to  read  "T.  15  S..  R.  10  E.."; 
and  as  reads  "Jefferson  County,  35 
miles",  and  is  corrected  to  read 
"Deschutes  County,  35  miles." 

Dated:  November  15, 1989. 
Champ  C.  Vauglian. 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  89-27575  Filed  11-22-89:  8:45  am) 
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Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Louisiana  peatlsheil 
(IMargaritifera  hembeii)  for  Review  and 
Comment 

AQENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  Louisiana  pearlshell.  This  species 
occurs  in  headwaters  of  Bayou  Boeuf  in 
Rapides  Parish,  Louisiana.  Most  of  the 
known  range  is  streams  on  U.S.  Forest 
Service  land.  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  plan. 

DATE:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
January  23, 1990  to  receive  consideration 
by  the  Service. 

ADDRESS:  Persons  wishing  to  review  the 
draft  recovery  plan  may  obtain  a  copy 
by  contacting  the  Jackson  Field  Office. 
U.S.  Fish  and  Wildlife  Service,  Jackson 
Mall  Office  Center,  300  Woodrow 
Wilson  Avenue,  Suite  316,  Jackson, 
Mississippi  39213.  Written  comments 
and  materials  regarding  the  plan  should 
be  addressed  to  the  Field  Supervisor  at 
the  above  address.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT! 

Jim  Stewart  at  the  above  address  (601/ 

965-4990]. 

SUPPtfMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
tines  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  Hsted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f|  of  the  Act  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in  this 
draft  recovery  plan  is  the  Louisiana 
pearlshell  [Margan'tifera  hembeii).  The 
area  of  emphasis  for  recovery  actions  is 
the  Bayou  Boeuf  system  in  Kisatchie 
National  Forest,  Rapides  Parish, 
Louisiana.  Habitat  protection  and 
management  are  major  objectives  of  this 
recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  speciRed 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Autliority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  November  16. 1989. 
Rol>ert  Bowker, 
Complex  Field  Supervisor. 
(FR  Doc.  89-27570  Filed  11-22-89;  8:45  am) 
MLUNO  COM  4310-S»-« 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-432] 

Drafting  Machines  and  Parts  Thereof 
From  Japan;  Commission 
Determination  to  Conduct  a  Portion  of 
a  Hearing  in  Camera 

agency:  U.S.  International  Trade 

Commission. 

action:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  respondents 
in  the  above-captioned  final 
investigation,  the  Commission 
(Commissioner  Lodwick  dissenting)  has 
determined  to  conduct  a  portion  of  its 
hearing  scheduled  for  November  4, 1989, 
in  camera.  See  Commission  rules  201.13 
and  201.35(b)(3)  (19  CFR  201.13  and 
201.35(b)(3)).  The  remainder  of  the 
hearing  will  be  open  td  the  public. 
FOR  FURTHER  INFORMATION  CONTACT. 

William  T.  Kane,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW.. 
Washington,  DC  20436,  telephone  (202)- 
252-1116.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on 
(202)-252-1810. 

SUPPt^EMENTARY  INFORMATION:  The 
Commission  believes  that  unusual 
circumstances  are  present  in  this 
investigation  such  as  it  is  appropriate  to 
hold  a  portion  of  the  hearing  in  camera. 
Because  petitioner  is  the  only  domestic 
manufacturer  of  drafting  machines,  and 
there  is  a  single  foreign  manufacturer/ 
importer  of  subject  drafting  machines, 
much  of  the  information  collected  by  the 
Commission  is  business  proprietary 
information  (BPI).  In  light  of  this,  the 
Commission  has  determined  that  a  full 
discussion  of  petitioner's  financial 
condition  and  of  many  of  the  other 
indicators  that  the  Commission 
examines  in  assessing  material  injury  by 
reason  of  subject  imports  could  only 
take  place  if  at  least  part  of  the  hearing 
were  held  in  camera.  In  making  this 
decision,  the  Commission  nevertheless 
reaffirms  its  belief  that  wherever 
possible  its  business  should  be 
conducted  in  public. 

The  hearing  will  begin  with  the  usual 
public  presentation  by  petitioner, 
followed  by  questioning  of  petitioner  by 
the  Commission.  Respondents  will  then 
make  their  public  arguments,  and  be 
questioned  as  appropriate  by  the 
Commission.  Following  respondents' 
public  presentation  and  questioning,  an 
in  camera  session  concerning 
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petitioner's  BPI  will  begin.  For  this,  the 
room  will  be  cleared  of  all  persons 
except:  (1)  those  who  have  been  granted 
access  to  business  proprietary 
information  under  a  Commission 
administrative  protective  order  (APO) 
and  are  included  on  the  Commission's 
APO  service  list  in  this  investigation, 
and  (2)  personnel  of  petitioner  Vemco.  if 
any.  See  19  CFR  201.35(b)(1),  (2).  In  the 
in  camera  session,  respondents  will 
make  a  presentation,  limited  to  a 
discussion  of  petitioner's  BPL  to  be 
followed  by  questions  from  the 
Commission  as  appropriate.  Petitioner 
will  then  have  an  opportunity  to 
respond,  and  will  also  be  questioned  by 
the  Commission  as  appropriate. 

Following  these  presentations  and 
questions  concerning  petitioner's  BPI.  if 
requested  by  either  petitioner  or 
respondents,  the  Commission  will  allow 
in  camera  presentations  concerning  BPI 
submitted  by  respondents  (with  or 
without  accompanying  discussion  of  the 
BPI  of  petitioner  for  comparative 
purposes).  For  these  presentations, 
personnel  of  Vemco  who  are  not  under 
the  Commission's  APO  will  be  excused 
from  the  room.  Following  any 
presentations  concerning  respondents' 
BPI,  the  Commission  may  question 
either  or  both  sides  as  appropriate. 
Following  the  in  camera  session,  the 
Commission  may  determine  that  it  is 
appropriate  to  reopen  the  hearing  to  the 
public  for  concluding  statements  or  for 
additional  public  questioning  by  the 
Commission.  The  time  for  the  parties' 
presentations  in  the  in  camera  session 
will  be  taken  from  their  respective 
overall  allotments  for  the  hearing.  All 
those  planning  to  attend  the  in  camera 
portions  of  the  hearing  should  be 
prepared  to  present  proper 
identification. 

Autlxnity:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule  201.39 
(19  CFR  201.39)  that  in  her  opinion,  a  portion 
of  the  Commission's  hearing  in  Drafting 
Machines  and  Parts  Thereof  from  Japan,  Inv. 
No.  731-TA-432  (Final)  may  be  closed  to  the 
public  to  prevent  the  disclosure  of  business 
proprietary  information. 

Issued:  November  13, 1989. , 
By  order  of  tiie  Commission. 

Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  e»-27507  Filed  11-22-89:  8:45  am) 

BILL0IOCOOE  7020-03-M 


(Imfestigatlon  No.  332-2S2] 

Review  of  Mexico's  Recent  Trade  and 
Investment  Ut>«ralization  Measures 
and  Prospects  for  Future  U.S.4lexican 
Trade  Relations,  PtuM*  I,  Commission 
Determination  To  Change  Date  Of 
Hearing 

agency:  United  States  International 

Trade  Commission. 

action:  Change  in  hearing  date. 

summary:  The  Commission  has 
determined  to  change  the  date  of  its 
hearing  in  connection  with  the  above- 
captioned  investigation  to  9:30  a.m., 
December  5, 1989.  The  hearing  will  be 
held  in  the  Commission  Hearing  Room, 
500  E  Street  SW.,  Washington,  DC 
20436.  All  persons  have  the  right  to 
appear  by  counsel  or  in  person,  to 
present  information,  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Commission, 
500  E  Street,  SW.,  Washington,  DC 
20436.  no  later  than  noon,  November  27, 
1989.  The  deadline  for  filing  prehearing 
briefs  (original  and  14  copies)  is 
November  27, 1989.  Post  hearing  briefs 
are  due  on  December  18, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  A.  Hamilton  (202)-252-1263, 
Trade  Reports  Division.  Office  of 
Economics,  U.S.  International  Trade 
Commission.  Washington.  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
252-1810. 

By  order  of  the  Commission. 
Issued:  November  17, 1989. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  89-27542  Filed  11-22-89;  8:45  am] 

BtUJNQCODE  702(H»-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  o^ice:  Four-M  Properties. 


Inc.,  301  East  Indiana  Street.  Evansville, 
Indiana  47711. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
8tate(8)  of  incorporation:  Replas.  Inc. 
Indiana. 

B.  1.  Parent  Corporation:  Inland 
Container  Corporation  L  Fortune  Park, 
4030  Vincennes  Road.  Indianapolis.  IN 
46268-0937. 

2.  Directly  or  indirectly  wholly-owned 
subsidiaries  which  will  participate  in  the 
operations,  and  state  of  incorporation. 
1.  Anderson  Box  Company,  Inc.,  Indiana 
ii.  El  Morro  Corrugated  Box  Corporation, 

Delaware 
ii.  El  Morro  Corrugated  Box  Corporation, 

de  Puerto  Rico 
iv.  Indisc,  Inc.,  Indiana 
V.  Inland  Paper  Company,  Inc.,  Indiana 
vi.  Inland  Real  Estate  Investment,  Inc., 

Indiana 
vii.  Inland  Rome,  Inc.,  Delaware 
viii.  Inland  Orange,  Inc.,  Delaware 
ix.  Sabine  River  A  Northern  Railroad, 

Ina,  Texas 
X.  Inland  Container  Corporation, 

Delaware 

C.  1.  The  parent  corporation  and 
address  of  principal  office  is:  Insteel 
Industries,  Inc.,  1373  Boggs  Drive,  Mount 
Airy,  NC  27030. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(8)  of  incorporation  are: 
i.  Forbes  Steel  4  Wire  Corporation, 

Delaware 
ii.  Expo  Wire  Company,  North  Carolina 
iii.  Rappahannock  Wire  Company,  North 

Carolina 
iv.  Federal  Nail  Mfg.  Company,  North 

Carolina 
Noreta  R.  McGfle, 
Secretary. 
[FR  Doc.  89-27598  Filed  11-22-89:  8:45  am] 

BtLUNQ  COOE  7D3S-01-M 

[Finance  Docket  No.  31564] 

Georgia  Pacific  Corp.  and  NM 
Acquisition  Corp.— Acquisition  of 
Control  Exemption — Nonconnecting 
Railroads 

Georgia  Pacific  Corporation  (Georgia 
Pacific)  and  its  new  wholly  owned 
noncarrier  subsidiary,  NM  Acquisition 
Corp.  (NM),  have  filed  a  notice  of 
exemption  under  49  CFR  1180.4(g) 
regarding  an  exempt  transaction  under 
49  CFR  1180.2(d)(2). 

Pursuant  to  a  public  tender  offer,  NM, 
on  behalf  of  Georgia  Pacific  seelcs  to 
acquire  control  of  Great  Northern 
Nekoosa  Corp.  (GNN)  by  purchasing  100 


BEST  COPY  AVAILABLE 
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percent  of  itx  oatstandiiig  cofmiKia 

stock.  *  Although  CNN  is  not  8  carrier.  H 
controls  the  following  Commisaion- 
reguleted  shorttine  raihoads: 
Chattahoochee  IndTistnal  Railroad 
(located  in  Ceorgia);  Marinette, 
Tomahawk  and  Weatem  Raihoad 
(located  in  Wisconsin):  Old  Augusta 
Railroad  (located  in  Mississippi);  and 
Vaidosta  Southern  Railroad  (located  in 
^  South  Carolina)  (cottectively.  GNN 
railroads).  Georgia  PadRc  also  a 
noncarrier,  controls  the  fbtlowing 
Conunission-regolated  shorthne 
raiboads:  Ashley.  Drew  and  Northern 
Railway  Company  (located  in 
Arkansas);  Fordyce  A  Princeton 
Railroad  Company  (located  in 
Arkansas);  Gloster  Southern  Railroad 
Company  (located  m  Louisiana  and 
Mississippi):  and  Amador  Central 
Railroad  Company  (located  in 
California)  (collectively.  Georgia  Pacific 
railroads). 

The  lines  of  the  Georgia  Pacific 
railroads  do  not  connect  with  the  lines 
of  the  GNN  railroads,  and  the  proposed 
transaction  is  not  a  part  of  a  series  of 
anticipated  transactions  that  would 
connect  any  of  the  GNN  railroads  with 
one  another  or  with  the  Georgia  Pacific 
railroads.  No  Qass  I  raih-oad  is  involved 
in  the  transaction.  Acconfingiy,  the 
acquisition  of  control  is  exempt  fitim  the 
prior  review  requirententa  of  48  U.S.C 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.— Control — Brooklyn  Eastern  Dist, 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  fifed  %vith 
the  Commissioa  and  served  (m:  Betty  \o 
Christian,  Steptoe  ft  Johnson.  1330 
Connecticut  Ave,  NW.,  Wasllington,  DC 
20036. 

Decided:  November  T7. 19l». 

By  the  Conunissiaa.  |ane  F.  Macfcall. 
Director.  Office  of  Proceedings. 
NoreU  R.  McG«e, 
Secretary. 

[FR  Doc  89-27599  Filed  11-23-89;  8?I6  am] 
Biujnacax: 


■  On  NowjBiMm  ISISl  CNN  Mari  •  ptUMoD 
Mekias  ievocatk»  o<  tk«a«aqKiaB  an  gie«MU  Ifaat 
the  ^fot>c8  of  Exemption  filed  by  applicants  is 
procedurally  defective,  mitleadiiig.  and  inaccurate. 
GNN'b  petition  wilt  be  addressed  to  s  separate 
decision. 


DEPARTMENT  OF  JUSTICE 

Extension  of  Public  Comment  Period 
on  Proposed  Consent  Decree 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  as  amended  ("CERCLA").  42  U.S.C. 
9622.  and  the  poHcy  of  the  Department 
of  justice,  28  CFR  50.7.  notice  was 
published  in  the  Federal  Register  on 
October  11, 1989,  that  a  complaint  was 
filed  on  September  27, 1989.  in  United 
States  V.  Browning-Ferris  Chemical 
Services,  Ina,  et  al..  Civil  Action  No.  B- 
89-«59.  in  the  United  States  District 
Court  for  the  Eastern  District  of  Texas. 
Beaumont  Division,  and.  simultaneously, 
a  consent  decree  between  the  United 
States,  Browning-Ferris  Chemical 
Services.  Inc.,  Chevron  Chemical 
Company,  E.I.  DuPont  De  Nemours. 
Plrench  limited.  French  Ltd.,  of  Houston, 
Luther  P.  Hendon,  George  A.  Whitten, 
Gulf  Utilities  Company,  Owens-Dlinois. 
Inc.  Phillips  Petroleum  Company.  Sum 
Refining  and  Marketing  Company.  Iiu:.. 
Texaco  Chemical  Company,  and  The 
Uniroyal  Goodrich  Tire  Company  was 
lodged  with  the  court.  The  prior  notice 
stated  that  public  comments  on  the 
proposed  consent  decree  would  be 
received  for  a  period  of  thirty  (30)  days 
from  the  date  of  publication  of  the 
notice.  In  response  to  a  request 
submitted  on  behalf  of  several 
potentially  responsible  parties,  the 
public  comment  period  on  the  proposed 
consent  decree  is  being  extended  ontil 
November  24, 1989. 

Accordingly,  the  Department  of 
Justice  will  receive  comments  relating  to 
the  proposed  consent  decree  ontil 
November  24, 1989.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  10th  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  All 
comments  shoald  refer  to  United  States 
V.  Browning-Ferris  Chemical  Services, 
Inc..  et  ai.  D.J.  Ref.  90-11-2-390. 

The  proposed  consent  decree  may  be 
examined  at  the  following  offices  of  the 
United  States  Attorney  and  the 
Environmental  Protection  Agency 
("EPA"): 
EPA  Region  VI 
Contact:  Pamela  Phillips.  Office  of 

Regional  Counsel.  U.S.  Environmental 

Protection  Agency,  Region  VI,  1445 

Ross  Avenue,  DaHas,  Texas  75202- 

2733.  (214)  655-2120; 
United  States  Attorney's  Office 
United  States  Attorney,  Eastern  District 

of  Texas,  700  North  Street.  Suite  102. 

Beaumont.  Texas  77701. 


Copies  of  the  proposed  cor^ntt  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  SecttoR, 
Land  and  Natural  Resources  Division. 
United  States  Department  of  Justice. 
Room  1515. 10th  and  Pennsylvania 
Avenue.  NW.,  Washington,  DC  2053a  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Environmental  Enforcement  Sectksv 
Land  and  Natural  Resources  Drviskn  of 
the  Department  of  Justice,  in  reqaesting 
a  copy  of  the  decree,  please  enclose  a 
check  for  copying  costs  in  the  anuMnt  of 
$17i)0  payable  to  the  Treasurer  of  the 
United  States. 
Gooige  Van  Cl«vs, 

Acting  Assistant  Attorney  General,  land  and 

Natural  Resources  Division. 

[FR  Doc.  89-27522  Filed  11-2Z-W;  8:45  amj 
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Lodging  of  Consent  Decree;  Pursuant 
to  ttie  Comprehensive  Envtromentel 
Response,  Compensation  and  Liat>Wty 
Act 

In  accordance  with  section 
122(d)(2)(B)  of  the  Comprehensive 
Environmental  Response,  Compensatioa 
and  Liability  Act  and  with  Department 
of  Justice  Policy.  28  CFR  5a7.  notice  is 
hereby  given  that  on  October  23. 1989.  a 
Proposed  Consent  Decree  in  United 
States  V.  HancocJi  County.  Mississippi, 
Civil  Action  No.  SS88-0496(M)  was 
lodged  with  the  United  States  District 
Court  Southern  District  of  Mississippi, 
Southern  Division.  The  proposed 
Consent  Decree  concerns  payment  to 
the  United  States  by  Hancock  County. 
Mississippi  for  costs  incurred  by  the 
United  States  in  connection  with  the 
clean-up  of  hazardons  substances 
located  in  Hancock  Coimty,  Mississippi. 
The  hazardous  substances  were  located 
at  Lot  5A  of  the  Port  Bienville  imhwtrial 
Park,  Pearlington,  Mississippi  owned  by 
Hancock  County,  Mississippi  The 
Consent  Decree  provides  that  Hancock 
County  will  pay  the  Uruted  States  two 
equal  installments  of  $82,50a  The  first 
payment  is  due  within  forty-five  (45) 
days  of  the  entry  of  this  Consent  Deotee. 
The  second  payment  is  due  on  or  before 
the  first  anniversary  of  the  entry  of  the 
Consent  Decree.  The  Consent  Decree 
shall  terminate  upon  the  United  States' 
certification  to  the  court  that  all 
payments  have  been  made  and  received 
in  accordance  with  the  terms  of  the 
Consent  Decree. 

The  Department  of  Justice  wiU  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
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Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
DeparUnent  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Hancock  County.  Mississippi,  D.J. 
Ref.  90-11-3--360. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  District  of 
Mississippi,  United  States  Courthouse. 
Biloxi.  Mississippi  and  at  the  Region  IV, 
Office  of  the  Environmental  Protection 
Agency,  345  Courtland  Street,  Atlanta, 
Georgia.  Copies  of  the  Consent  Decree 
may  be  examined  at  the  Enviromental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1647,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.10  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Richard  B.  Stewart, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc.  89-27523  Filed  11-22-89;  &45  am) 

BILUNO  COOe  4410- 10-M 


DEPARTIMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463  as  amended),  notice  is 
hereby  given  of  a  meeting  of  the  Labor 
Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy. 

Date,  time  and  place:  December  12, 
1989,  9:30  p.m.-12:00  p.m.,  Rm.  S2217, 
Frances  Perkins,  Department  of  Labor 
Building.  200  Constitution  Ave,  NW., 
Washington,  DC  20210. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  U.S.C. 
section  552b(c)(l).  The  Committee  will 
hear  and  discuss  sensitive  and 
confidential  matters  concerning  U.S. 
trade  negotiations  and  trade  policy. 

For  further  information,  contact: 
•  Femand  Lavallee,  Director,  Labor 


Advisory  Committee  Group,  Phone:  (202) 
523-2752. 

Signed  at  Washington,  DC,  this  ISth  day  of 
November. 

Shellyn  G.  McCaffrey, 

Deputy  Undersecretary,  International 
Affairs. 

[FR  Doc.  89-27600  Filed  11-22-89;  8:45  amJ 

BUJJNO  COOC  4610-2S-M 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendbc,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 


determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  informatidn  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504, 
Washington,  DC  20210. 

New  General  Wage  Determinations 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  hsted  by 
Volume,  State,  and  page  nimiber{s). 

Volume  n 

Iowa,  L\89-ll _.  p.  63,  p.  64 

Kansas 

KS89-10 p.  382a,  p.  3a2b 

KS89-11 p.  382c,  p.  382d 

Texas 

TX89-55 p.  1136m.  p.  1136n 

TX89-56 p.  11360,  p.  1136p 

TX89-57 p.  1136q.  pp.  1138r-113et 

TX89-58 p.  1136U.  p.  1136v 
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Modificatioos  to  General  Wage 
Determinatioo  Dedstons 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
numberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
follotving  the  decisions  being  modified. 

Vohtme  I 
Pennsylvania 

PA8&-6  Qan.  6. 1989) p.  893.  pp.  894- 

895 
PA89-12  (Jan.  8, 1989) . —  p.  941.  p.  942 

PA89-23  (Jan.  8. 1989) p.  1005,  p.  1007 

PAae-24  (Jan.  8. 1989) p.  1011.  p.  1013 

Volume  II 

Arizona.   AZ80-Z   (Jan.  6,    p.  15.  p.  19 

1989) 

Volume  III 
California,  CASQ-Z  (Jan.  6.    p.  43.  pp.  53-«4 

1969) 


General  Wage  Detenninatioo 
Publication 

General  wage  determination  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Onice 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  GovemniAit  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents.  MS. 
Government  Printing  OfBce,  Washington. 
DC  20402,  (202)  783-3238. 

When  ordering  8ubscription(s)  be  sure 
to  specify  the  State(sJ  of  interest,  since 
subscriptions  may  be  ordered  for  any  or 
all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  17th  day  of 
November,  1989. 

AlanLMoM, 

Director,  Division  of  Wage  DeterauttoUota. 

[FR  Doc.  89-27475  Filed  11-22-89:  8:45  am) 
BtLLMQ  COOC  4Sie-27-M 


Employment  and  Training 
Administration 

[TA-W-21.765  et  aL] 


from  employment  on  or  after  October  17, 1987 
are  eligible  to  apply  for  ad|ustmcnf 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 


Tesoro  Drilling  Co.,  i^^uret,  MS  and 
Affiliated  Companies  Located  in  San 
Antonio,  TX  and  in  Other  L^>catJons  of 
Texas;  Amended  Notice  of 
Determinations  Regarding  Eligibility  to 
Apply  for  Woricer  Adjustment 
Assistance 

In  the  matter  of 

TA-W-21,765A  Tesoro  Petroleum 
Corporation 

TA-W-21.765B  Tesoro  Crude  Oil  Company 

TA-W-21,765C  Tesoro  Pipeline  Company 

TA-W-21,765D  Tesoro  Refining.  Marlteting 
&  Supply  Co. 

TA-W-21.785E  Land  &  Marine  RenUl 
Company  and 

TA-W-21.765F  Tesoro  Petroleum 
Corporation,  AH  Locations  in  Louisiana 

In  accOTdance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  March  2, 1989  applicable 
to  all  workers  of  Tesoro  Eh-illing 
Company,  Laurel,  Mississippi;  Tesoro 
Petroleum  Corporation;  Tesoro  Crude 
Oil  Company;  Tesoro  Pipeline  Company, 
Tesoro  Refining,  Marketing  &  Supply 
Company  and  the  Land  &  Marine  Rental 
Company  all  in  San  Antonio,  Texas. 
Workers  at  Tesoro  Drilling  Company, 
Tesoro  Petroleum  Corporation.  Tesoro 
Crude  Oil  Company  and  Tesoro  Pipeline 
Company  were  certified  eligible  to  apply 
for  adjustment  assistance.  Workers  at 
Tesoro  Refining  and  Land  &  Marine 
Rental  Company  were  denied 
adjustment  assistance.  The  notice  was 
published  in  the  Federal  Register  on 
May  23. 1989  (54  FR  22382). 

The  Department  is  amending  the 
notice  to  show  the  correct  location  of 
the  certified  worker  groups.  The  notice, 
therefore,  is  amended  by  including  all 
other  locations  in  Texas  besides  San 
Antonio,  Texas  for  the  certified  woriier 
groups.  The  amended  notice  applicable 
to  TA-W-21.765  is  hereby  issued  as 
follows: 

All  workers  of  Tesoro  Drilling,  Company, 
laurel,  Mississippi  fTA-W-21.765)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  1, 1985  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

All  workers  of  Tesoro  Petroleiun 
Corporation  (TA-W-21.765A);  Tesoro  Crude 
Oil  Company  (TA-W-21765B)  and  Tesoro 
Pipeline  Company  (TA-W-217e5C)  in  San 
Antonio  and  all  other  locations  in  Texas  and 
all  workers  of  Tesoro  Petroleum  Corporation 
(TA-W-21.7e5F)  in  all  locations  in  Louisiana 
who  became  totally  or  partially  separated 


I  further  determine  that  all  workers  of 
Tesoro  Refining.  Marketing  &  Supply 
Company  (TA-W-21,765D)  and  of  Land 
&  Marine  Rental  Company  (TA-W- 
21,765E}  both  in  San  Antonio,  Texas  are 
denied  eligibility  to  apply  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  17tb  day  of 
November  1989. 
Robert  O.  Deslongchamps, 

Director.  Office  of  Legislation  and  Actuarial 
Services,  UlS. 

[FR  Doc.  89-27601  Filed  11-22-89;  8:45  am) 

BILLINO  COOC  45tO-30-M 


NATIONAL  CRITICAL  MATERIALS 
COUNCIL 

National  Commission  on 
Superconductivity  (NCOS);  Meeting 

The  purpose  of  the  National 
Commission  on  Superconductivity  is  to 
review  all  major  policy  issues  regarding 
United  States  applications  of  recent 
research  in  advanced  superconductors 
in  order  to  assist  the  Congress  in 
devising  a  national  strategy,  including 
research  and  development  priorities,  the 
development  of  which  will  assure 
United  States  leadership  in  the 
development  and  application  of 
superconducting  technologies.  The 
Commission  will  meet  on  December  11. 
1989.  in  the  second  floor  theater  of  the 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington,  DC  from  3:00 
p.m.  until  5:00  p.m. 

The  proposed  agenda  is  the  following: 

1.  Status  reports  on  working  groups. 

2.  An  open  period  for  public  comment  and 
discussion. 

The  entire  meeting  will  be  open  to  the 
public. 

Perry  M.  Lindstrom. 
Acting  Executive  Director. 

[FR  Doa  69-27770  FUed  ll-21-88c  4:28  pmj 

BtLUNa  COOC  113S-SMI 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Dance  Advisory  Pane*  iA£3var.c«m«nt 
Section);  Meeting 

Pursuant  to  section  10(al(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
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Advisory  Panel  (Advancement  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  December  11. 1989.  from  9:30 
a.m.-5:30  p.m.  and  on  December  12. 
1989,  from  9:30  a.m.-4:00  p.m.  in  room 
730  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  12, 1989.  from 
2  p.m.-4  p.m.,  time  permitting.  The  topic 
for  discussion  will  be  policy  issues. 

The  remaining  portions  of  this  meeting 
on  December  11. 1989,  from  9:30  a.m.- 
5:30  p.m.  and  on  December  12, 1989, 
from  9:30  a.m.-2  p.m.  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 

Dated:  November  17. 1989. 
Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

(FR  Doc.  89-27537  Filed  11-22-89:  8:45  am) 

BILUNQ  COOC  7S37-01-M 


Media  Arts  Advisory  Panel  (Narrative 
Film  Oeveiopnwnt  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Puh. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Narrative  Film 
Development  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  13, 1989,  from  9:15  a.m.-5:30 
p.m.  in  room  716  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of  - 
Panel  review,  discussion,  evaluation. 


and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9](B)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  Noveml)er  17, 1989. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  89-27538  Filed  11-22-89:  8:45  am) 

BIUJNO  COOC  rS37-01-« 


Office  of  Public  Partnership  Advisory 
Panel  (Locals  Section);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel 
(Locals  Section)  to  the  National  Coimcil 
on  the  Arts  will  be  held  on  December  7, 
1989,  from  9  a.m.-5  p.m.  and  on 
December  8,  from  9  a.m.-4:30  p.m.  in 
room  M14  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  7, 1989,  from 
9  a.m.-5  p.m.  and  on  December  8, 1989, 
from  9:00  a.m.-l:30  p.m.  The  topic  for 
discussion  will  be  application  review. 

The  remaining  portion  of  this  meeting 
on  December  8, 1989  from  1:30  p.m.-4:30 
p.m.  is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
O^ce  of  Special  Constituencies, 


National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 

Dated:  November  9, 1989. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

FR  Doc.  89-27539  Filed  11-22-89;  8:45  am) 

aiUJNQ  COOC  7S37-01-M 


Theater  Advisory  Panel  (Support  to 
Individuals/ Fellowships  for 
Playwrights  Section;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Support  to  Individuals/ 
Fellowships  for  Playwrights  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  7. 1989  from  9:30 
a.m.-6:00  p.m.  in  room  M07  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  7, 1989,  from 
9:30  a.m.-lO  a.m.  and  from  4:30  p.m.-« 
p.m.  The  topic  for  discussion  will  be 
opening  remarks  and  category  and 
guidelines  overview. 

The  remaining  portion  of  this  meeting 
on  December  7  from  10  a.m.-5:30  p.m.  is 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Himianities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  vnll  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
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Yvonne  M.  Sabine,  Advisory  Conunittee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682-5433. 

Dated:  November  17, 1989. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  89-27540  Filed  11-22-89;  8:45  am] 

MLUMO  COOC  7S37-01-II 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-362] 

SouttMrn  California  Edison  Co.,  et  al.; 
San  Onofra  Nuclear  Generating 
Station,  Unit  3  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
15  issued  to  Southern  California  Edison 
Company,  San  Diego  Gas  and  Electric 
Company,  the  City  of  Riverside. 
California  and  the  City  of  Anaheim, 
California  (the  licensees),  for  operation 
of  San  Onofre  Nuclear  Generating 
Station,  Unit  3,  located  in  San  Diego 
County,  California. 

ENVIRONMENTAL  ASSESSMENT 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  Technical  Specification  3/4.7.6, 
"Snubbers."  Surveillance  Requirement 
4.7.6.b  requires  a  visual  inspection  of  all 
snubbers  on  a  regular  basis.  The 
interval  for  visual  inspections  is 
decreased  as  a  function  of  the  number  of 
inoperable  snubbers  discovered.  With 
no  inoperable  snubbers  found,  a 
maximum  interval  of  18  months  plus  or 
minus  25%  is  allowed.  With  one 
inoperable  snubber  per  inspection 
period,  the  interval  is  12  months  plus  or 
minus  25%.  The  proposed  change  would 
allow  a  one-time  extension  of  the  12 
month  interval  to  20  months  plus  or 
minus  25%,  for  the  case  where  one 
inoperable  snubber  was  found. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  prevent  unnecessary  unit  shutdown. 
Performance  of  these  inaccessible 
snubber  inspections  would  require  unit 
shutdown  due  to  their  location  in  high 
radiation  zones  and  the  need  to  erect 
ladders  or  scaffolding  for  inspection. 


Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  not 
involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident.  Consequently,  any  radiological 
releases  resulting  from  an  accident 
would  not  be  significantly  greater  than 
previously  determined.  The  proposed 
amendment  does  not  otherwise  affect 
routine  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  September  7, 1989 
(54  FR  37171).  No  request  for  hearing  or 
petition.for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
coimection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  dated  April  1981  and  its 
Errata  dated  June  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensees'  request  that  supports  the 
proposed  amendment.  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  of  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  26. 1989  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington,  DC 
20555,  and  at  the  General  Library, 
University  of  California,  P.O.  Box  19557, 
Irvine,  California  92713. 

Dated  at  Roclcville,  Maryland,  this  16  day 
of  November  1989. 

For  the  Niiclea.-  Regulatory  Commission. 
George  W.  Knighton, 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects— III,  IV,  V  and  Special 
Projects  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  89-27603  Filed  11-22-89;  8:45  amj 

BILUNG  CODE  75M-01-M 


[Docket  Nos.  50-269,  50-270,  and  50-287] 

Duke  Power  Co.;  Issuance  of 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  Nos.  177. 177.  and 
174  to  Facility  Operating  License  Nos. 
DPR-38.  DPR-47.  and  DPR-55  issued  to 
Duke  Power  Company  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Oconee  Nuclear  Station,  Units  1,  2,  and 
3  (the  facility)  located  in  Oconee 
County,  South  Carolina.  The 
amendments  were  effective  as  of  the 
date  of  issuance. 

The  amendments  revise  the  Technical 
Specifications  to  establish  requirements 
for  movement  of  a  dry  storage  fuel 
transfer  cask  in  Oconee  Units  1,  2  and  3 
spent  fuel  pools.  In  addition,  the 
changes  authorize  storage  of  spent  fuel 
at  the  Oconee  Independent  Spent  Fuel 
Storage  Installation  (ISFSI). 
Authorizations  for  the  ISFSI  required 
under  the  provisions  of  10  CFR  part  72 
are  being  handled  by  the  Commission's 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1934,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 


Federal  Register  /  Vol.  54.  No.  225  /  Friday,  November  24,  1989  /  Notices  48703 


Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
July  11, 1988  (53  FR  26122).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  these  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (54  FR  43369). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  March  31, 1988,  (2) 
Amendment  Nos.  177, 177,  and  174  to 
License  Nos.  DPR-38.  DPR^7.  and  DPR- 
55  and  (3)  the  Commission's  related 
Safety  Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW..  Washington.  DC. 
and  at  the  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  November,  1989. 

For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins, 

Project  Manager,  Project  Directorate  11-3. 
Division  of  Reactor  Projects,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  89-27604  Filed  11-22-89;  8:45  am] 

BILUNO  CODE  7SM-01-M 


[Docket  No.  50-433] 

University  of  Callfomia  at  Santa 
Barbara  L-77  Reaeareh  Raactor;  Order 
Terminating  Facility  Operating  License 

By  application  dated  September  9, 
1985,  as  supplemented  on  November  20 
and  December  9, 1985,  and  March  24 
and  June  27. 1986,  the  University  of 
California  at  Santa  Barbara  (the 
licensee)  requested  the  Nuclear 
Regulatory  Commission  (the 
Commission)  for  authorization  to 
dispose  of  the  component  parts  of  its  L- 
77  Research  Reactor  located  in  Santa 
Barbara,  California  and  to  terminate 


Facility  Operating  License  No.  R-124.  A 
Notice  of  "Proposed  Issuance  of  Order 
Authorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  License," 
was  published  in  the  Federal  Register  o  i 
October  30, 1985,  (50  ER  45180).  No 
request  for  a  hearing  or  petition  for 
leave  to  intevene  was  filed  foUowig 
notice  of  the  proposed  action.  By  Order 
dated  August  26, 1986,  the  Commission 
authorized  dismantling  of  the  facility 
and  disposal  of  component  parts  as 
proposed  in  the  licensee's  dismantling 
plan. 

The  reactor  fuel  has  been  removed 
from  the  core  and  shipped  to  a 
Department  of  Energy  facility.  The 
reactor  facility  has  been  completely 
dismantled  and  all  requirements 
particularly  those  relevant  to  residual 
radioactivity  and  the  packaging  and 
shipping  of  fuel  and  radioactive 
material,  have  been  met.  Accordingly, 
the  Commission  has  found  that  the 
facility  has  been  dismantled  and 
decontaminated  pursuant  to  the 
Conmiission's  Order  dated  August  26, 
1986.  Satisfactory  disposition  has  been 
made  of  the  component  parts  and  fuel  in 
accordance  with  the  Commission's 
regulations  in  10  CFR  chapter  1,  and  in  a 
manner  not  inimical  to  the  conunon 
defense  and  security,  or  to  the  health 
and  safety  of  the  public.  Therefore, 
based  on  the  application  filed  by  the 
University  of  California  at  Santa 
Barbara,  located  in  Santa  Barbara, 
California,  and  pursuant  to  sections  104 
and  161  b,  i,  of  die  Atomic  Energy  Act  of 
1954,  as  amended,  and  in  10  CFR 
50.82(b),  Facility  Operating  License  No. 
R-124  is  terminated  as  of  the  date  of  this 
Order.  In  accordance  with  10  CFR  part 
51,  the  Conimission  has  determined  that 
the  issuance  of  this  termination  Order 
will  have  no  significant  impact.  The 
Environmental  Assessment  was 
published  in  the  Federal  Register  on 
November  16, 1989  (54  FR  47743). 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
termination  of  Facility  Operating 
License  No.  R-124,  dated  September  9, 
1985  as  supplemented,  (2)  the 
Commission's  Safety  Evaluation  related 
to  the  termination  of  the  license,  (3)  the 
Environmental  Assessment,  and  (4)  the 
Notice  of  "Proposed  Issuance  of  Order 
Authorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  License," 
published  in  the  Federal  Register  on 
October  30, 1985  (50  FR  45180).  Each  of 
these  items  is  available  for  pubHc 
inspection  at  the  Conmiission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC,  20555.  Copies  of  items 
(2),  (3)  and  (4)  may  be  obtained  upon 
request  addiressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


DC,  20555,  Attention:  Director,  Division 
of  Reactor  Projects— lU,  IV,  V  and 
Special  Projects. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  Novemt>er  1989. 

For  the  Nuclear  Regulatory  Commission. 
Gary  M.  Holahan, 

Acting  Director,  Division  of  Reactor 
Projects— in,  rv,  V  and  Special  Projects, 
Office  of  Nuclear  Reactor  Regulation, 
(FR  Doc.  89-27805  Filed  11-22-89;  8:45  am] 

BiLUNG  CODE  7S9(M)1-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-27445;  File  No.  S7-29-89] 

Automated  Systems  of  Self* 
Regulatory  Organizations 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Policy  statement. 

summary:  The  Securities  and  Exchange 
Commission  today  announces 
publication  of  an  Automation  Review 
Policy  in  which  it  states  its  view  that 
self-regulatory  organizaiton  should,  on  a 
voluntary  basis,  establish 
comprehensive  planning  and  assessment 
programs  to  determine  systems  capacity 
and  vulnerability. 

DATE:  Comments  must  be  received  on  or 
before  December  26, 1989. 
ADDRESS:  Persons  wishing  to  submit 
comments  should  file  ten  copies  with 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  Mail  Stop  6- 
9,  450  Fifth  Street,  NW.,  Washington,  DC 
20549.  All  comments  should  refer  to  File 
No.  S7-29-89  and  will  be  available  at 
the  Commission's  Public  Reference 
Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  V.  Natale,  Assistant  Director, 
202/272-2405,  Christine  Sakach,  Branch 
Chief,  202/272-2857,  or  Tonya  Noonan 
Herring,  202/272-2415,  Division  of 
Market  Regulation.  Securities  and 
Exchange  Commission,  Mail  Stop  5-1, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549. 
SUPPLEMENTAL  INFORMATION:  . 

I.  Background 

From  the  early  19608  through  1982, 
securities  market  trading  increased 
steadily.  Since  1982,  a  dramatic 
acceleration  has  occurred.  *  For 


'  Trading  volume  dropped  in  1968  to  40.8  billion 
sham,  however,  following  an  all-time  high  of  474 
billion  shares  for  1967.  Annual  trading  volume  for 
1988  still  was  higher  than  in  1986.  when  3S.7  billion 
shares  were  traded.  See  New  York  Stock  Exchange 
Fact  Book  (1980)  at  71. 
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example,  the  volume  of  trading  on  the 
New  York  Stock  Exchange  ("NYSE") 
during  only  two  days  in  October  1987, 
October  19  and  20  (1.2  billion  shares), 
exceeded  the  annual  NYSE  trading 
volume  for  each  year  up  to  1963.  In 
addition,  the  aggregate  NYSE  trading 
volume  for  only  Five  days  in  October 
1987,  October  16-22  (2.4  billion  shares), 
was  equivalent  to  21.3%  of  the  NYSE's 
annual  volume  for  1980  and  17.4%  of  its 
annual  volume.*  The  over-the-counter 
("OTC")  and  options  markets  also  have 
experienced  tremendous  volume  growth 
during  the  past  decade.' 

Institutional  investors  and  broker- 
dealers  increasingly  have  employed 
trading  strategies  that  involve  the 
purchase  or  sale  of  a  large  number  of 
stocks  simultaneously  ("basket 
trading").*  These  trading  strategies  have 
not  only  contributed  to  the  increase  in 
trading  volume  noted  above,  but  also 
"the  velocity  and  concentration  of  stock 
trading."  *  The  events  of  Friday, 
October  13. 1989.  when  the  Dow  Jones 
Industrial  Average  ("DJIA")  fell  165 
points  in  little  more  than  an  hour,  and 
on  Tuesday,  October  24. 1989,  when  the 
DJIA  fell  more  than  60  points  in  30 
minutes,  demonstrate  that  concentrated 
surges  of  trading  volume  can  occur. 
During  the  last  hour  of  trading  on 
October  13. 108,170,000  shares  were 
traded  on  the  NYSE,  for  a  daily  total  of 
251,170,000  shares.  On  Monday.  October 
16,  the  DJIA  fell  more  than  63  points  in 
the  first  40  minutes  of  trading.  More  than 
141  million  shares  were  traded  in  the 
first  hour,  and  more  tran  225  million 
shares  were  traded  over  the  first  two 
hours.  The  total  NYSE  volume  for  the 
day  was  416,493,810  shares,  the  fourth 
highest  in  NYSE  history. 

In  order  to  accommodate  this  growth 
in  trading  activity  and  the  volume  surges 
associated  with  basket  trading 
strategies,  the  self-regulatory 
organizations  ("SROs ")  have  replaced 
manually  intensive  order  routing  and 
execution  procedures  with  automated 
systems  that  permit  electronic  routing 
and  execution  of  certain  orders."  These 


automated  systems,  which  generally 
handle  only  small  orders,  successfully 
have  increased  the  capacity  of  U.S. 
securities  markets  and  have  improved 
the  efficiency  and  timeliness  with  which 
transactions  are  executed.'  Indeed,  the 


•W. 

'  For  example,  Ihe  average  daily  share  volume  on 
NASDAQ,  Ihe  primary  OTC  market,  has  grown  from 
11  million  shares  per  day  in  1978  to  122.8  million 
shares  per  day  in  1988.  a  1.116%  increase.  See 
NASDAQ  Fact  Book  (1988)  at  7.  In  the  standardized 
options  market,  contract  volume  for  1987  and  1988. 
in  comparison  to  1978.  was.  respectively.  497%  and 
319%  larger.  See  SEC  Monthly  Statistical  Review. 
April  1981  at  5  and  February  1989  at  4. 

*  See  Division  of  Market  Regulation.  The  October 
1987  Market  Break  (Feb.  1988)  ch.  1.  at  1-7  for  a 
description  of  some  of  the  basic  trading  strategies 
that  employ  basket  trading  ("Market  Break  Study"). 

» Id.  at  3-17. 

*  Prior  to  the  automation  of  the  markets,  orders  to 
pourchase  or  sell  exchange-listed  securities 


generally  were  processed  in  the  following  manner. 
A  customer  would  place  an  order  with  his  or  her 
registered  representative  at  a  branch  office  of  a 
broker-dealer  who.  in  turn,  would  telephone  the 
order  to  the  broker-dealer's  order  desk.  The  order 
desk  would  then  route  the  order  by  telephone  or 
pneumatic  tube  to  the  firm's  trading  booth  on  the 
exchange  floor  and  the  firm's  floor  trader  would 
tc'.;e  the  order  to  the  applicable  specialist  post  for 
execution.  If  the  order  was  not  executable  [e.g..  a 
non-marketable  limit  order),  then  it  was  given  to  the 
specialist's  and  transcribed  by  hand  onto  the 
specialist's  book  for  future  execution.  See  Special 
Study  of  Securities  Markets.  Report  of  the  Securities 
and  Exchange  Commission  (1963).  reprinted  in  H.R. 
Doc.  No.  95,  88th  Cong..  Ist  Sess.  (1963).  Pt.  2  at  41- 
42  ( "Special  Study  Report  ").  and  Market  Break 
Study.  Bupra  note  4,  ch.  7  at  16.  Orders  for  OTC 
securities  were  handled  in  a  manner  similar  to 
exchange-listed  securities  except  that  once  they 
reached  the  broker-dealer's  trading  desk,  they  could 
be  filled  out  of  the  firm's  inventory  [principal 
transactions)  or  through  telephone  negotiations  with 
other  broker-dealers  (agency  transactions).  See 
Special  Study  Report,  Pt.  2  at  552. 

'  The  NYSE  and  the  American  Stock  Exchange 
("Amex")  have  developed  automatic  order  routing 
systems,  termed  DOT  and  PER,  respectively,  that 
permit  orders  to  be  routed  directly  from  member 
firm  branch  offices  to  the  applicable  specialist  post, 
thereby  by-passing  the  member  firm's  trading  desk 
and  floor  broker.  After  orders  are  executed.  DOT 
and  PER  generate  and  transmit  execution  reports  to 
the  member  firms  and  other  automated  systems  that 
disseminate  market  information.  For  a  more 
complete  description  of  these  systems  and  their 
enhancements,  see  Market  Break  Study,  supra  note 
4,  ch.  7  at  16-21  and  24-25.  The  Boston,  Midwest. 
Pacific  ("Par'),  and  Philadelphia  ("Phlx ")  Stock 
Exchanges  have  developed  systems  called 
BEACON.  MAX.  SCOREX.  and  PACE,  respectively, 
that  automatically  route  and  execute  small  orders 
(generally  up  to  1.099  shares).  These  four  systems 
bassically  operate  in  the  same  manner.  After  an 
order  is  routed  to  the  system,  it  is  priced  based  on 
the  best  bid  or  offer  displayed  on  the  Intermarket 
Trading  System  ("ITS")  at  the  time  the  order  was 
received  by  the  system,  and  then  routed  to  Ihe 
applicable  specialist  post.  The  order  is  then 
displayed  on  a  video  terminal  at  the  post  for  15 
seconds  to  permit  the  specialist  and/or  trading 
crowd  to  improve  upon  the  assigned  ITS  execution 
price.  If  no  floor  trader  intervenes  within  the  15 
seconds,  the  order  is  automatically  executed  against 
the  specialist  at  the  predetermined  price.  Under  the 
PACE  system,  however,  orders  are  executed  once 
priced  and  are  not  displayed  for  price  Improvement. 
The  four  systems  also  transmit  transaction  reports 
to  members  and  market  data  vendors.  For  a  more 
complete  description  of  these  systems,  see  Market 
Break  Study,  supra  note  4,  ch.  7  at  28-28  and  Adkins 
h  Ruder,  Appendix  to  "Automation  of  Information 
and  Trading  in  the  U.S.  Securities  Market"  at  6-13 
("Annenberg  Forum  Paper")  (paper  presented  by 
ChaiiTnan  Ruder  to  the  Annenberg  Washington 
Program's  1989  Forum,  "Technology  and  Financial 
Markets."  on  February  27. 1989).  See  also 
"Automation  in  U.S.  and  Foreign  Securities 
Markets:  A  Report  by  the  Division  of  Market 
Regulation  of  the  United  Slates  Securities  and 
Exchange  Commission"  (September  1989). 

The  Amex  and  the  Chicago  Board  Options 
Exchange  ("CBOE")  have  developed  automated 
order  execution  systems,  termed  RAES  and  Aulo- 
Ex.  respectively,  for  Ihe  execution  of  small  public 
customer  option  orders.  The  Phlx  has  developed  an 


SROs  have  exercised  foresight  in 
anticipating  future  volume  levels  and 
designing  and  continually  monitoring 
and  enhancing  automated  systems  to 
accommodate  anticipated  volume  levels. 
The  increase  in  trading  volume  noted 
above  also  has  had  a  ripple  effect  on  the 
degree  of  automation  of  other  SRO 
functions  auxiliary  to  order  execution. 
Specifically,  the  SROs  have  developed 
and  continue  to  enhance  automated 
systems  for  the  dissemination  of 
transaction  and  quotation  information  • 
and  the  comparison  of  trades  prior  to 
settlement.*  These  systems,  in 


automated  order  routing  system  for  small  customer 
options  orders  called  Aulom.  In  the  OTC  market, 
the  national  Association  of  Securities  Dealers 
("NASD")  has  developed  a  system  called  the  Small 
Order  Execution  System  ( "SOES ")  th«  permits  the 
automatic  execution  of  small  customer  orders.  For  a 
more  complete  description  of  these  systems,  see 
Market  Break  study,  supra  note  4.  ch.  8  at  8-10  and 
ch.  9  at  12-13  and  Appendix  to  Annenberg  Forum 
Paper,  supra  at  14-17  and  20-22. 

Finally,  the  Cincinnati  Stock  Exchange  ("CSE") 
has  established  a  fully  automated  electronic  trading 
system.  National  Securities  Trading  System 
( "NSTS "),  that  permits  CSE  members,  without 
having  to  maintain  a  physical  presence  on  the  CSE 
floor,  to  enter  agency  or  principal  orders  into  the 
system  through  remote  terminals.  Once  entered, 
orders  are  stored,  queued,  and  executed  by  the 
system  according  to  price  and  time  priorities.  Public 
agency  orders,  however,  are  granted  priority  over 
other  orders  at  the  same  price,  regardless  of  time  of 
entry.  The  screens  for  each  secunty  traded  in  the 
system  are  updated  instantaneouoly  Wreflel  the 
entry,  revision,  cancellation  and  execution  of 
orders. 

•  Through  a  coordinated  and  cooperative  effort, 
SROs  developed  the  Consolidated  Transaction 
Reporting  System  and  the  Consolidated  Quotation 
Reporting  System  in  1974  and  197a  respectively. 
These  systems  provide  for  the  electronic  collection 
and  dissemination  of  real-time  trade  and  quotation 
information  [i.e..  immediately  or  soon  after  the 
event,  rather  than  at  the  end  of  the  trading  day)  in 
NYSE  and  Amex  listed  securities,  as  well  as  certain 
regional  securities.  Under  these  plans,  quotation 
and  trade  reports  are  submitted  by  particular 
markets  electronically  to  a  central  processor,  the 
Securities  Information  Automation  Corporation 
("SIAC").  SIAC,  in  turn,  processes  this  information 
and  broadcasts  it  to  financial  information  vendors 
for  dissemination  to  investors.  For  options, 
transaction  and  quotation  information  is  collected 
and  disseminated  pursuant  to  a  plan  administered 
by  the  Options  Price  Reporting  Authority  ( "OPRA"). 
As  with  equity  securities,  each  options  exchange 
electronically  collects  and  transmits  to  OPRA  last 
sale  information  and  bids  and  offers  for  the  options 
that  it  trades.  OPRA,  in  turn,  processes  this 
information  and  disseminates  it  to  vendors.  In  the 
OTC  market,  NASDAQ.  Inc.  a  subsidiary  of  the 
NASD,  operates  a  system  that  collects  quolati6ns 
that  are  electronically  submitted  by  market  makers 
from  computer  terminals  in  their  offices  and  then 
disseminates  them  to  vendors  and  other  market 
makers.  For  the  largest  and  most  actively  traded 
NASDAQ  companies,  which  are  known  as 
NASDAQ/NMS  securities,  the  NASD  provides  real- 
time last  sale  reports. 

•  Trade  comparison,  the  matching  of  the  buy  and 
sell  sides  of  a  securities  transaction,  is  the  process 
after  a  trade  has  been  executed  by  which  broker- 
dealers  confirm  with  each  other  the  trade's  terms 
(e.g..  security,  number  of  units,  and  price)  and  the 
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conjunction  with  automated  trading 
systems,  allow  investors  to  receive  and 
act  on  market  information  in  a  timely 
fashion  and  ensure  that  trades  are 
settled  in  an  accurate  and  efficient 
manner.  The  Commission  commends  the 
SROs  for  their  efforts  to  develop  and 
constantly  improve  these  systems. 
While  the  SROs"  development  of 
execution,  market  information  and 
comparison  systems  substantially  has 
improved  the  efficiency  of  their  markets, 
the  October  1987  Market  Break  exposed 
the  continuing  vulnerability  of  these 
systems  to  operational  problems  during 
extreme  high  volume  periods.  The 
following  problems  were  among  those 
encountered  by  automated  trading 
systems  during  the  October  1987  Market 
Break.  First  inadequate  computer 
capacity  caused  queues  of  unprocessed 
orders  to  develop  that,  in  turn,  resulted 
in  significant  delays  in  order 
execution.  >°  Second,  the  SROs  did  not 


existence  of  a  contract  Comparison  is  the  first  of 
three  basic  steps  in  processing  a  securities 
transaction,  the  other  two  being  clearance  and 
•ettlement  For  a  more  complete  discussion  of  trade 
comparisoa  see  Market  Break  Study,  supra  note  4.. 
ch.  10  at  1-5. 

The  NASD  has  developed  a  system,  called 
Automated  Confirmation  Transaction  ("ACT"),  that 
facilitates  the  automated  clearing  of  pre-negotiated 
trades.  See  Securities  Exchange  Act  Release  No. 
28991  (June  29, 1989).  54  FR  28531.  ACT  is  a  facility 
for  same-day  comparison  of  inter-dealer,  over-the- 
counter  equity  trades.  Participants  must  enter  trade 
reports  within  specific  time  frames,  which  are  then 
compared  and  submitted  to  clearing  as  matched, 
"locked-in"  trades.  The  NASD  also  has  introduced  a 
system  called  the  Order  Confirmation  Transaction 
("OCT")  System.  See  Securities  Exchange  Act 
Release  No.  2S263  (January  11, 1988),  53  FR  1430. 
OCT  permit*  negotiation  through  screen  terminals 
of  trades  of  all  sizes  between  market  makers,  and 
brokers  and  the  automated,  locked-in  comparison  of 
those  trades  once  agreed  upon.  The  system  in  effect 
replaces  telephone  negotiation  with  negotiation 
through  computer  links  and  screen.  If  an  ordm  i« 
accepted,  the  system  generates  locked-in 
comparison  reports,  a*  well  as  publicly- 
disseminated  trade  reports. 

The  NYSE  and  the  National  Securities  Clearing 
Corporation  ("NSCC)  recently  have  developed  an 
automated  comparison  system  called  the  Overnight 
Comparison  System  ("OCS ").  This  system,  which  is 
being  implemented  in  stages,  consists  of  two 
subsystems,  called  the  Correction  System  and  the 
Comparison  Redesign  System.  The  Correction 
System  computerizes  the  NYSE's  processing  of 
uncompared  trades.  The  Exchange's  Correction 
System  began  operation  on  April  27, 1988,  and  by 
)uly  18. 1988.  all  uncompared  or  "Questioned 
Trades"  were  being  r«solved  through  the  System. 
See  Securities  Exchange  Act  Release  No.  27008 
(August  3. 198B).  54  FR  33299.  The  Comparison 
Redesign  System  permits  all  transactions  to  be 
compared  or  closed  out  by  the  close  of  the  business 
day  following  trade  date,  T-(-l,  as  required  by  new 
NYSE  Rule  130. 

'<>  In  some  case*,  the  queuing  problems  adversely 
affected  the  priority  of  orders  placed  in  the  system. 
For  instance,  in  one  system,  once  an  order  file  was 
full,  incoming  orders  would  replace,  or  "wrap-over." 
orders  previously  placed  In  the  system. 


have  adequate  contingency  plans  to 
free-up  or  create  additional  computer- 
file  space  to  accommodate  the  increase 
in  order  traffic."  Third,  delays  were 
experienced  by  some  SROs  in  the 
transmission  of  transaction  reports  to 
both  member  firms  and  market 
information  dissemination  systems. 
Fourth,  delays  in  order  processing 
caused  the  expiration  of  ITS 
commitments  to  trade  before  they 
reached  the  applicable  specialist  post 
Finally,  due  in  large  part  to  capacity 
strains,  some  SROs  lowered  tlie  order- 
eligibility  size  of  their  systems  or  asked 
member  finns  not  to  route  orders 
through  their  systems.  The 
disengagement  of  these  systems,  in  turn, 
hampered  order  execution  throughout 
the  market  as  a  whole,  because  orders 
that  would  otherwise  have  been 
processed  electronically  were  required 
to  be  processed  manually.'* 

The  market  decline  on  October  13. 
1989.  demonstrated  that  the  systems 
worked  substantially  better  than  two 
years  ago,  but  there  w  re  still  problems 
with  some  systems.  A  lew  of  the 
exchanges  again  experienced  queuing 
problems,  while  some  exchanges  had 


'  ■  While  some  of  the  markets,  such  a*  the  MSE. 
were  able  to  make  certain  adjustments  in  their 
systems  to  continue  operations,  two  market*,  the 
PSE  and  the  Phlx.  asked  members  to  refrain  from 
using  their  automated  systems  for  several  periods  of 
time  during  the  week  of  October  29, 1967,  because 
the  systems  were  overloaded.  See  Market  Break 
Study,  supra  note  4.  ch.  7  at  15-41. 

"  Tne  OTC    id  options  markets'  automated 
execution  systems,  however,  did  not  experience 
operational  strain*  during  the  market  break,  in  part 
because  order  flow  was  diverted  from  these 
systems  for  reasons  unrelated  to  the  operation  of 
the  computer  facilities  themselves.  For  a  more 
thorough  discussion  of  the  problems  encountered  by 
these  markets,  see  Market  Break  Study,  supra  note 
4.  at  chs.  7-9,  With  regard  to  trade  comparison 
systems,  the  number  of  uncompared  trades  on  all 
securities  markets  increased  substantially,  thereby 
placing  great  stress  on  the  clearance  and  settlement 
process.  This  was  not.  however,  a  systems  capacity 
problem,  except  for  the  NYSE's  odd-lot  system,  the 
Automated  Pricing  and  Reporting  Service 
("APARS").  APARS  reports  were  delayed 
significantly  on  October  20  and  21. 1987,  and  the 
system  as  a  whole  experienced  problem*  on 
October  20  when  no  memb<"  odd-lot  trades  were 
reported  to  NSCC  (however,  those  trades  were 
reported  the  next  day  and  were  entered  into  NSCC* 
clearance  systems  without  further  effect  on  timely 
settlements).  APARS  also  expeneaced  capacity 
overload  problem*  on  October  20,  which  caused  a 
computer  failure  and.  in  awilching  over  to  a  backup 
computer,  loss  of  approximately  8.000  to  9.000 
orders.  The  lost  trades  were  re-established  through 
the  NYSE's  trade  correction  process.  See  id.  ch.  10 
at  5-12.  In  December  1967.  the  Commission 
approved  a  NYSE  rule  change  that  modified  pricing 
procedures  for  standard  odd-lot  market  ordere.  The 
APARS  system  was  eliminated,  and  standard  odd- 
lots  now  are  routed  through  Ihe  Exchange's  Limit 
Order  File  ("LMT").  See  Securities  Exchange  Act 
Release  No.  26177  (December  7, 1987),  54  FR  47472. 
Finally,  there  were  delays  at  several  of  the  regional 
exchanges  in  transmitting  trade  information  to  the 
Securities  Industry  Automation  Corporation 
("SIAC).  See  k/.  ch.  7  at  3-7. 


other  systems  problems  that  may  or  may 
not  have  been  related  to  the  volume 
surge  during  that  volatile  period." 

The  NASD  experienced  problems  with 
SOES.  On  October  16,  trading  on  SOES 
totaled  13.483  transactions  and  4.7 
million  shares.  A  variety  of  factors,  such 
as  mandatory  participation  in  SOES,  the 
penalties  for  market-maker 
withdrawals,  and  the  efforts  of  market- 
makers  to  unlock  and  uncross  their 
markets,  resulted  in  an  unprecedented 
flow  of  market-maker  quotation  changes 
to  NASDAQ.  As  a  preliminary  matter,  it 
appears  that  this  may  have  produced  a 
communications  delay  between  the 
computers  that  operate  the  basic 
NASDAQ  System  and  the  computers 
that  operate  SOES.  causing  orders  to  be 
executed  based  on  delayed 
quotations.'* 

The  effect  of  the  earthquake  in 
Northern  California  on  the  PSE  during 
the  week  of  October  16-20. 1989, 
demonstrates  the  vulnerability  of  the 
securities  markets  to  external 
circumstances.  The  earthquake  and  the 
resultant  loss  of  power  caused  the  PSE 
in  San  Francisco  to  substantially  scale 
down  operations  until  October  23, 
1989."  To  ensure  that  trading  in  PSE 
options  could  continue,  the  Commission 
permitted  trading  in  PSE  options  on  the 
American,  New  York,  and  Philadelphia 
Stock  Exchanges  and  the  Chicago  Board 
Options  Exchange,  on  October  19-20. 

In  addition,  on  November  10. 1989,  the 
NYSE  delayed  opening  until  10:30  a.m. 
due  to  an  electrical  fire  in  the  building 
that  houses  SIAC,  causing  the  NYSE  to 
rely  on  its  back-up  generators.  The 
options  and  futures  markets  also  halted 
trading  during  that  period. 

II.  Automation  Review  Policy 

Because  of  the  impact  systems 
failures  have  on  public  investors, 
broker-dealer  risk  exposure,  and  market 
efficiency,  the  Commission  believes  it  is 
appropriate  for  the  SROs  to  take  certain 
steps  to  ensure  that  their  automated 
systems  "  have  the  capacity  to 


"  Not  *urpri»ingly,  tho*e  exchanges  that  had 
conducted  prior  testing  of  their  automated  system* 
seemed  to  fare  better  than  those  that  had  not. 

'*  Apparently,  the  computer  receiving  quote 
updates  was  to  fatt  that  the  computer  could  not 
read  and  send  the  quotes  to  the  computer  which 
processes  executions.  Therefore,  the  computer  or 
the  link  was  shut  off  for  approximately  20  minute* 
from  9:38  to  10:04  am. 

'*  The  equities  floor  in  San  Francisco  remained 
open  on  a  limited  basis  with  orders  being  routed  to 
and  executed  in  Los  Angeles,  while  some  worker* 
at  the  PSE's  main  floor  in  San  Francisco  executed 
ordere  by  flaahlighL  W.S.)  Oct.  19, 1869  at  C14. 

■*  The  Commission  believes  thai  the  Policy 
Statement  Is  consistent  with  and  in  furtherance  of 
Sections  2  and  llA(a)(l)  (B)  and  (C)  of  the 
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accommodate  current  aod  reasonably 
anticipated  future  trading  volume  levels 
adequately  and  to  respond  to  localized 
emergency  conditions.  For  this  reason, 
the  Commission  today  announces  its 
Automation  Review  Policy  ("Policy")." 
It  is  the  Commission's  belief  that  the 
SROs  should  establish  comprehensive 
planning  and  assessment  programs  to 
test  systems  capacity  and  vulnerability. 
These  programs  should  have  three 
primary  objectives.  First,  the 
Commission  believes  the  SROs  should 
formally  establish  current  and  future 
capacity  estimates  ("Capacity 
Estimates")  for  their  automated  order 
routing  and  execution,  market 
information,  and  trade  comparison 
systems.  Second,  the  SROs  should 
conduct  capacity  stress  tests  ("Stress 
Tests"),  periodically,  to  determine  the 
behavior  of  automated  systems  under  a 
variety  of  simulated  conditions. '  •  Third. 


Securities  Exchange  Act  of  1834.  Specifically. 
Section  2  states  in  pertinent  part  that  "transactions 
in  tecnhtiet  a«  commonly  comhicted  opon 
secaritiM  nciMBget  and  over  tbe-counier  marhels 
are  afrcclM)  wtik  a  natioiial  pobitc  intereat  wliich 
malie<  it  neceaaary  to  provida  Cor  regulation  and 
control  of  such  transactioos  and  of  practices  and 
matters  related  vVBto, ...  to  require  appropriate 
repoita.  to  mMiviaptdiBienU  to  and  pofect  tii« 
nwrlwiiisma  of  a  aatioiMt  ■■fcal  sysien  for 
securities  and  a  natitNwl  systom  fa-  the  clearance 
and  settlement  of  secorities  transactions  and  the 
safefaarding  of  securities  and  funds  related  thervlo, 
aad  to  taipaae  requirements  necessary  !o  make  sach 
regulattra  and  control  reasonably  complete  and 
effcctivt. ..."  In  Section  llA(aHl).  Congress  fodnd 
that:  ft)  "secQTTties  maHiets  are  an  rmportant 
natiaaai  asaet  wtiick  nnst  be  preserrcd  aod 
streagibnad",  (2)  "new  data  procesaing  and 
commaiiicatioaa  techniques  create  the  opportanity 
for  more  elHcient  and  effective  market  operations': 
and  (3)  ^t  is  it«  the  public  interest  and  appropriate 
for  the  protection  of  imreslan  and  the  maintenance 
of  fair  and  orderly  market*  to  asaore .  .  .  [tbe} 
economically  efficient  execution  of  securities 
transactions." 

■''  The  Commission  notes  that  compliance  with 
this  policy  statement  by  tbe  SROs  is  vohmlary.  The 
Commission's  exammatiaa  ptogram,  however,  will 
review  carefuly  the  preparedness  of  SRO  syslena  to 
handle  substantial  volume  spikes,  if  the 
Commission  becomes  concerned  over  the  level  of 
voluntary  compliance  with  tins  Policy  Statement.  H 
may  propose  a  rule  that  would  place  aa  affirmatrve 
obligation  on  the  SKOs  to  obtain  a  periodic  review 
of  their  automated  systems. 

While  this  Policy  Statement  does  not  directly 
discuss  the  obligatioas  of  broker  dealers. 
proprietary  tra(fang  systems,  service  bureaus,  and 
vendors,  the  Commissioa  believes  all  should  engage 
in  systems  testing,  and  this  Mtqr  Statement  should 
be  used  as  a  giudeiine.  Tba  Coauaission  suff  wiO 
review  these  entities'  sysiMM  pnparedncss  in  the 
coremg  nooths  and.  if  apysopilatt.  the  OimmiaaKiB 
may  consider  the  iasuence  of  a  second  Pobcy 
Slatement  thereafter. 

■*  We  note  that,  in  fact  the  SROs  ahaady  hav« 
began  a  testing  prnysi  fm  wawpla,  od  SalsHay, 
Apfii  3Qb  18«^  tba  NYSB  Md  SMC  lasted  the  key 
coiyaUr  systMH  Ibai  aspaftwxnt  difficahies  in 
Octobar  lt«7.  Daring  the  taallbe  partiopanu 
replayed  actual  data  team  October  IS.  1987. 
compressed  into  five  boors  (ftOO  ajn.  to  1:00  pjt.)  to 
achieve  the  peak  vohiaies  reqoired  to  stress  the 
systems.  Beginning  at  8:00  a.m„  incoming  market 


orders  were  accepted  into  the  Opeaing  Automatic 
Reporting  System  ("OARS"l  and  limit  orders  ware 
sent  to  display  books  and  card  printers.  At  9:30  ajB^ 
specialist  persoimel  opened  the  "market"  and 
simulated  nomel  (but  inteBse)  tradbig  activity  by 
reporting  executions  and  entering  additional  order 
from  the  fkxir. 

The  NYSE  reported  that  the  test  showed  that  the 
improvements  made  since  October  t9  (for  example, 
expanding  the  trading  floor,  adding  infMt/oatput 
devices,  greatly  trraawin  the  use  of  display  books, 
and  upgrading  hardware  aad  software)  have 
resulted  in  higher  capacity,  increased  flexibility  and 
belter  performance.  The  NYSE's  systems  processed 
a  traffic  flow  comparable  to  that  of  October  IS, 
1987.  in  much  less  tune  and  at  much  higher  message 
rates.  See  Report  from  NYSE  and  SIAC  600-Millwo- 
Share-Day  Volume  and  Stress  Test  on  April  3a  1968 
(May  23. 1968]. 

On  Saturday,  November  12, 1988,  the  NYSE  and 
SIAC.  in  conjunction  with  the  ssember-flrm 
community  amd  tbe  financial  service  vendors,  tested 
the  Exchange's  switching  aod  order-processing 
systems.  The  test,  according  to  the  report  of  the 
N'VSE  and  SIAC,  met  its  five  objectives. 
Specifically,  it 

1.  proved  that  the  Conuaon  Mpssagr  SwBch 
(CMS)  interface  to  siember  firms  can  accoamodate 
message  rates  up  to  those  expected  on  a  G(X>- 
million-share  day; 

2.  demonstrated  that  member  firms  can  deliver 
orders  to  aitd  receive  rep  jrfs  from  the  NYSE  at  800- 
milhon-share-day  message  rates; 

3.  identified  potential  weak  Unes  when  many 
systems  were  stressed  at  rates  in  excess  of  800- 
million-share-day  levels;  collected  extensive 
information  about  systems'  liehavtor  under  heavy 
loads: 

4.  osed  the  market-data  systems  to  distribate 
trade  and  quote  data  to  financial-service  vendors  in 
preparation  lor  the  1980  test;  and 

5.  helped  NYSE/StAC  identify  reqwements  tor 
systea  tools  and  procedusas  to  coadact  similar  tests 
rootinely. 

Report  from  NYSE  and  SIAC,  SOO-MiRioii-Stwre- 
Day  Member-Firm  Interface  Test  on  November  12, 
1988  (December  1&  1968). 

The  1989  tests  focused  on  the  National  Market 
System  ("NMS").  aid  consisted  of  three  phases.  On 
Saturday.  May  13. 1988,  NYSE  and  SIAC  with  the 
cooperation  (k  other  market  centers,  conducted  a 
vendor  test.  The  NYSE  and  SIAC  lepurted  that  the 
May  test  successfully  transmitted  test  market  data, 
previously  recorded,  from  all  market-center  sources 
to  the  financial-service  vendors  and  that  the  test 
met  its  two  objectives  by: 

1.  distributing  trade  and  quote  data  to  the  vendor 
community  at  eoO-million-share-day  rates  to  test 
vendors'  ability  to  receive  and  process  at  these 
rates:  and 

2.  identifying  tbe  SIAC  and  vendor  tools  needed 
to  conduct  similar  tests  rowtinely. 

Report  from  NYSE  and  SIAC  eoo-Miilioo-Shara- 
Day  Financial  Service  Vendor  Test  on  May  13. 1986 

(]une  •.  isee). 

Ob  ^ule  34. 19681.  s  stress  lest  was  conducted  to 
examine  the  Consolidated  Trading  and 
Consolidaled  Quote  Systems.  According  to  tbe 
report  issued  by  the  NYSE  and  SIAC  en  Augnst  4. 
1968,  the  test  met  its  two  objectives  by: 

1.  demonstrating  that  the  Consoftdafed  Trading 
System  and  the  Consolidated  Quote  System  can 
handle  800-milHon-share-day  message  rates  wfien 
all  participants  are  active:  and 

Z.  Identifying  the  SIAC  and  participant  tools 
needed  to  conduct  similar  tests  routirtely. 

At  600-miIIiaD-share-day  rates,  all  SIAC 
operations  ran  smoothly,  with  miaiawl  qweaiag. 
Report  from  NYSE  and  SIAC  800-MiUion-Sbare-Oay 
Consolidated  Trade  and  Quote  Systems  Test  on 
)un«  24. 1980  (August  4. 1S80). 

A  third  stress  test  cooducied  ki  Saptesaber  1966. 
tested  ITS.  Reports  of  this  third  test  ar«  not  yet 


we  believe  that  the  ^Os  should 
contract  with  independent  reviewers  to 
assess  annually  whether  these  systems 
can  perform  adequately  at  their 
estimated  ciurent  and  future  estimated 
capacity  levels  aiul  whether  these 
systems  have  adequate  protection 
against  physical  threat." 

ni.  DisctMskm 

The  Commission  believes  this  Policy 
Statement  is  consistent  with  and  in 
furtherance  of  a  Congressional  finding 
that  one  of  the  two  paramount 
objectives  of  a  national  market  system 
i*  "the  maintenance  of  stable  and 
orderly  markets  with  r.iaximum  capacity 
for  absorbing  trading  imbalances 
without  tmdue  price  movements."  **  In 
light  of  the  operational  difficuhies 
experienced  by  SRO  automated  systems 
during  the  October  1967  Market  Break, 
predicted  future  capacity  requirements 
based  on  past  increases  in  trading 
volume,  the  need  to  maintain  accurate 
trade  and  quote  information,  and  the 
degree  to  which  computer  automation 
has  become,  and  is  likely  to  increase  as. 
an  integral  part  of  securities  trading,  the 
Commission  believes  that  the  SROs 
should  take  certain  steps  to  ensnre  that 
their  automated  systems  have  adequate 
capacity  to  process  reasonably 
predictable  volume  levels.'* 

The  Commission's  announcemeni  of 
these  guidelines  does  not  mean  the 
Commission  believes  SRO  automated 
systems  are  inadequate  or  that 
enhancements  made  to  these  systems 
since  the  October  1987  Market  Break 
have  not  been  sufGcient  or  beneficial. 
On  the  contrary,  the  Commission 
believes  the  SROs  have  made  great 
strides  since  October  1987  to  increase 


availabie.  alteugh  prebminary  i 

that  the  systeaia  accotaanodaled  simalatcsl  va 

levels  that  cxcead  dioae  td  tba  October  1987  MariwI 

Break. 

■*  These  objectives  are  discassed  <■  greater  detafl 
in  SectioaUI.  infra. 

—  Senate  Comm.  on  Banking.  Hoasing  •  IMan 
Affairs.  Report  lo  >4coo»)p(v>y  SL  MR  S.  Rapt  Na  M- 
75,  Mth  Cong..  1st  Sess.  7.  reprrntn/m  ItPS  U.S. 
Code  Cang.  S  Ad.  News  ITSi  Se»  0te  I  nA(aK1)m 
and  (Q.  15  U.S.C  7Bf  (1962). 

*'  The  term  "automated  systems"  or  "axtoraated 

trading  systems",  as  ased  in  this  release,  refers 

collectively  to  computer  systems  for  iata4  and  OTC 
equities,  as  well  as  optioas.  that  slatlrpnicslly  satrte 
orders  to  applicable  market  aMlwf*  i 
that  etedronically  route  and  esecala  ovdsta. 
includtaig  the  data  networks  thai 
The  term  "aiitomated  systems'*  aho  i 
systeaM  that  disseminate  transaction  ami  : 
infarmtion  and  conduct  trade  co<np«r>3ocw  prior  to 
settlenwnt.  including  the  aaaocialad  cuiiiaiysiifitiost 
networks.  Moreover,  because  lack  of  ade<)Bale 
oosaamaicatioos  capacity  can  ba  aa  danmbig  h>  (he 
overall  performance  of  an  excbaaga  danig  peab 
paiiada  as  poorly  designed  order  processing 
capacily  tests  of  the  data  netvrarks  that  feed  the 
computer  systems  also  should  be  condacted. 
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the  capacity  of  their  systems  and  the 
Commission  is  encouraged  that  planned 
enhancements  to  these  systems  will 
further  strengthen  the  integrity  of  the 
securities  markets.**  The  Commission 
does  believe,  however,  that  a  periodic 
review  and  test  of  each  SRO's  systems 
capacity  will  help  indentify  potential 
weak  points  and  reduce  the  risk  of 
serious  system  failures.  The 
Commission's  Policy  reflects  its  desire 
to  ensure  that  market  movements  are 
the  result  of  market  participants' 
changing  expectations  about  the 
direction  of  the  market  for  a  particular 
security,  or  group  of  securities,  and  not 
the  result  of  investor  confusion  or  panic 
resulting  from  operational  failures  or 
delays  in  SRO  automated  trading  or 
market  information  systems. 

The  Commission  believes  that  each 
SRO  should  formulate  current  Capacity 
Estimates  for  the  maximimi  number  of 
transactions  its  order  handling  and 
execution  systems  can  process  daily 
without  unreasonable  delays,  the 
maximum  number  of  transactions  its 
system  can  handle  over  a  fifteen-minute 
surge  in  volume,  and  future  capacity 
requirements  based  on  projected  volume 
figures."  Similarly,  the  Commission 
believes  that  the  SROs  should  formulate 
daily  and  fifteen-minute  Capacity 
Estimates  for  their  automated  market 
information  and  trade  comparison 
systems,  along  with  future  Capacity 
Estimates.  In  addition,  the  SROs  should 
formulate  contingency  protocols 
("Contingency  Protocols")**  designed  to 
provide  back-up  facilities  in  the  event  of 
on-line  system  failures  and  additional 
processing  capacity  during  high  volume 
periods.**  Furthermore,  the  SROs 
should  prepare  an  evaluation  of  any 
implementation  of  system  enhancements 
needed  to  accommodate  future  trading 
levels.  The  SROs  should  consider 
preparing  planning  statements 


*•  See  Letter  from  David  S.  Ruder.  Chairman. 
SEC  to  the  Honorable  William  Proxmire,  Chairman. 
Committee  on  Banking,  Housing,  and  Urban  Affairs 
dated  March  4, 1988  (discussing  contingency 
planning  and  ooordination  and  operational  capacity 
enhancements). 

*»  Future  capacity  estimates  also  should  take  into 
consideration  increased  message  traffic  resulting 
from  planned  modifications  to  existing  systems  or 
the  introduction  of  new  systems.  For  example.  If  the 
NYSE  were  to  expand  the  instances  where  DOT 
automatically  would  execute  orders  or  if  the  CBOE 
were  to  increase  the  order  eligibility  size  for  RAES, 
then  they  would  have  to  incorporate  the  anticipated 
Increase  in  order  flow  into  their  capacity  estimates. 

**  A  contingency  protocol  is  a  plan  to  deal  with 
extreme  market  conditions  which  potentially  could 
overburden  automated  order  routing  and  execution 
systems. 

•*  The  Commission  understands  that  many  of  the 
SROs  already  have  produced  similar  capacity 
estimates,  planning  statements,  and  protocols  that 
they  will  be  able  to  use  them  to  comply  with  this 
Policy. 


anticipating  such  enhancements 
("Planning  Statements"). 

The  SROs  also  shoultl  Institute 
procedures  to  continue  periodic  Stress 
Tests  of  all  of  their  automated  systems 
and  report  the  results  of  those  tests  to 
the  Division.  The  SROs  should  use 
standards  generally  set  by  the  computer 
industry  to  develop,  and  evaluate  the 
results  of.  Stress  Tests  and  should 
specify  in  their  report  the  specific 
standards  they  are  applying.  In  this 
connection,  the  Commission  requests 
comments  on  whether  the  Commission 
should  in  the  future  mandate  specific 
standards,  and  if  so,  what  those 
standards  should  be. 

The  Commission  also  requests  that 
the  SROs  periodically  assess  the 
vulnerability  of  their  automated  systems 
to  external  and  internal  threat 
("Vulnerability  Studies").  The 
Commission  beheves  that  such  studies 
should  address  the  susceptibility  of 
automated  systems  to  computer  viruses, 
unauthorized  use,  computer  vandalism, 
and  failures  as  a  result  of  catastrophic 
events  [i.e.,  fire,  power  outages, 
earthquakes).  In  addition,  the 
Commission  requests  that  the  SROs 
promptly  notify  the  Division  of  any 
instances  in  which  unauthorized  persons 
gained  or  attempted  to  gain  access  to 
their  systems,  and  follow-up  with  a 
written  report  of  the  problem,  its 
problem,  its  cause,  and  the  steps  taken 
to  prevent  a  recurrence. 

The  Commission  beUeves  that  review 
of  SRO  actions  relating  to  automation 
systems  will  be  important  in  monitoring 
SRO  performance.  Accordingly,  the 
Commission,  pursuant  to  its  oversight 
authority,  expects  to  request  that  the 
SROs  provide  to  the  Division  Capacity 
Estimates,  Planning  Statements.  Stress 
Tests.  Contingency  Protocols. 
Vulnerability  Studies,  and  reports  of  any 
incidents  of  unauthorized  access  which 
they  have  prepared. 

Finally,  as  part  of  a  capacity  planning 
and  assessment  program,  SRO 
automated  systems  also  should  receive, 
periodically,  a  comprehensive,  critical, 
and  independent  review.  The  Capacity 
Estimates,  Planning  Statements.  Stress 
Tests.  Contingency  Protocols,  and 
Vulnerability  Studies  previously 
produced  by  the  SROs,  along  with  the 
actual  automated  systems  themselves, 
should  form  the  basis  on  which 
independent  reviewers  will  be  able  to 
critique  automated  systems.*'  The 


Commission  believes  that  each  SRO 
should  have  its  automated  systems 
reviewed  annually  by  an  independent 
reviewer  starting  in  1991."  Pursuant  to 
its  oversight  examination  authority,  the 
Commission  expects  to  request  the 
SROs  to  provide  the  Commission  copies 
of  the  reports,  which  have  been 
prepared,  describing  the  findings  of  the 
independent  reviewer.**  Areas  which 
appear  approprate  for  independent 
review  include:  (1)  Whether  current  and 
future  SRO  Capacity  Estimates  are 
accurate;  (2)  whether  the  automated 
systems  can  perform  at  estimated 
capacity  levels;  (3)  whether  planned 
system  enhancements  realistically  will 
accommodate  future  capacity 
requirements;  (4)  whether  Contingency 
Protocols  are  well  designed  and  likely  to 
be  effective;  (5)  whether  SRO  automated 
systems  are  vulnerable  to  systems 
integrity  failures;  and  (6) 
recommendations  to  address 
deficiencies  found  in  areas  (l)-(5) 
above. 

Dated:  November  16, 1989. 
By  the  CommissioiL 

Jonathan  G.  Katz. 

Secretary. 

[PR  Doc,  89-27531  Filed  11-22-89;  8:45  am] 
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[RelMne  No.  34-27446;  FM  No.  SR-MCC- 
89-02] 

Seif-Regulatory  Organizations; 
Midwest  Clearing  Corp.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Limitation  or 
Elimination  of  a  Director's  Lial>ility  In 
Certain  Instances 

November  16, 1989, 

On  April  11, 1969.  the  Midwest 
Clearing  Corporation  ("MCC")  filed  a 
proposed  rule  change  (SR-MCC-89-02) 
under  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and  Rule 
19b-4  thereunder.*  The  proposal  would 
limit  the  personal  liability  of  MCC 
directors  in  certain  instances.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on  June 


"  In  the  future,  the  Commission  may  suggest 
expansion  of  this  Policy  to  other  SRO  computer- 
driven  support  systems  for,  among  other  things, 
clearance  and  settlement,  and  market  surveillance. 
if  the  Commission  finds  il  necessary  to  ensure  the 
maintenance  of  fair  and  orderly  markets. 


'^  In  view  of  the  voluntary  nature  of  this  Policy, 
the  Commission  has  not  mandated  speciHc 
requirements  for  determining  whether  a  reviewer  is 
independent.  The  Commission,  however,  requests 
comments  on  whether  it  should  mandate  such 
standards  in  the  future,  and  If  so,  what  those 
standards  should  be. 

**  In  addition,  the  Commission  requests  that  each 
SRO  include  a  general  discussion  of  its  automation 
review  in  its  Exchange  Act  Form  1-A  submitted 
annually  to  the  Commissioa 

'  15  U.S.C.  78s(b)  (1962). 

■  17  CFR  240.19b-4  (1989). 


m- 
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1. 1980.'  No  public  comments  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 

proposal. 

I.  Description 

The  proposal  would  limit  the  personal 
liability  of  MCC  directors  to  the  fullest 
extent  permissible  under  Section 
102(b)(7)  of  the  General  Corporation 
Law  of  Delaware  (MCC's  state  of 
incorporation),*  except  that  violations  of 
the  federal  securities  laws  would  be 
excluded  from  the  liability  limitation. 
Under  section  102(b)(7),  MCC  may  limit 
a  director's  personal  liability  to  MCC  or 
its  shareholders  for  a  breach  of  that 
director's  fiduciary  duty  of  care.' 
Section  102(b)(7)  precludes  MCC  from 
limiting  liability  for;  (1)  Breach  of  the 
director's  duty  of  loyalty;  •  (2)  acts  or 
omissions  not  in  good  faith  or  which 
involve  intentional  misconduct  or  a 
knowing  violation  of  law;  (3)  unlawful 
dividend  payments  or  unlawful  slock 
purchases  or  redemptions;  (4) 
transactions  from  which  a  director 
derived  improper  personal  benefit;  (5) 
acts  or  omissions  occurring  prior  to 
effectiveness  of  the  liability  limitation; 
and  (6)  director  action  in  a  capacity 
other  than  as  a  director,  such  as  that  of 
an  officer  or  majority  stockholder.  The 
limit  also  may  not  apply  tp  claims  for 
non-monetary  relief,  such  as  injunction 
or  rescission.''  In  addition,  as  noted 
above.  MCC's  proposed  director  liability 
provisions  would  exclude  violations  of 
the  federal  securities  laws  from  the 
liability  limitation.' 

II.  Rationale  for  the  Proposed  Rule 
Change 

MCC  believes  the  proposal  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act. 
Specifically.  MCC  believes  the  proposal 
is  necessary  to  promote  the  recruitment 
and  retention  of  competent  directors. 
MCC  argues  that  without  the  protections 
offered  by  the  proposal,  decisions  by 
directors  would  be  deterred. 

in.  Discussion 

The  Commission  believes  the  proposal 
is  consistent  with  the  Act  and  therefore 


'  See  Securities  Exchange  Act  Release  No.  26866 
(May  23, 1986).  M  FR  23556. 

*  See  Del  Code  Ann.  tit  VIU  102[b)(7)  (1988). 

*  Pursttant  to  their  fiduciary  duty  of  care. 
directors  must  act  on  an  informed  basis,  in  good 
faith,  and  in  honest  behef  that  actnui  taken  ia  in  t)ie 
best  interests  of  the  company.  See  Grobow  v.  Perot, 
539  A.2d  180  (Del.  1988). 

*  Pursuant  to  their  duty  of  loyalty,  directors  must 
act  in  good  faith  without  self-interesL  See  Cede  k 
Co.  V.  Technicolor.  Inc.  542  AJd  1188  |DeL  1968). 

^  Under  Section  102(b)|7).  a  corporate  provisioa 
limiting  director  liability  mosi  receive  shareholder 
approval  prior  to  effectiveness. 


is  approving  the  proposal.  Specifically, 
the  Commission  believes  that  because 
the  proposal  excludes  violations  of  the 
federal  securities  laws  from  liability 
limitation,  it  is  not  designed  to  affect 
adversely  MCC  director  compliance 
with  the  federal  securities  laws. 

Section  17A  of  the  Act  •  and  Division 
of  Market  Regulation  standards 
interpreting  section  17A  •  require 
clearing  agencies  to  be  organized  and 
have  the  capacity  to  comply  with  the 
Act  and  rules  and  regulations 
thereunder.  Accordingly,  clearing 
agency  directors  must  exercise  their 
duties  consistent  with  the  Act  and 
clearing  agency  rules  must  be  designed 
to  promote  such  compliance.  Directors 
also  have  a  duty  to  promote  clearing 
agency  and  clearing  member  compliance 
with  clearing  agency  rules.'" 

Clearing  agency  directors  exercising 
their  duties  in  a  maimer  inconsistent 
with  the  Act  and  clearing  agency  rules 
may  be  subject  to  Commission  sanction. 
Under  section  19(h)(4)  of  the  Act.» '  the 
Commission  can  remove  from  office  or 
ensure  any  clearing  agency  director  who 
has:  (1)  Willfully  violated  any  provision 
of  the  Act;  (2)  willfully  violated  any 
rules  or  regulations  under  the  Act;  (3) 
willfully  violated  clearing  agency  rules; 
(4)  willfully  abused  his  authority;  or  (5) 
without  reasonable  justification,  failed 
to  enforce  compHance  with  clearing 
agency  rules  by  any  clearing  agency 
member.  Congress  directs  the 
Commission  to  use  this  authority  to 
ensure  clearing  agencies  do  not  exercise 
their  delegated  power  "in  a  manner 
inimical  to  the  public  interest  or  unfair 
to  private  interests."  *• 

To  facilitate  compliance  with  the 
federal  securities  laws  by  clearing 
agency  directors,  clearing  agencies 
generally  must  have  an  audit  committee 
which  either  selects,  or  makes  a 
recommendation  to  the  board  of 
directors  regarding  the  selection  of,  the 
clearing  agency's  independent  public 
accountant."  The  audit  committee  must 
include  nonmanagement  directors  who 
"review  the  nature  and  scope  of  the 
work  performed  by  the  independent 
public  accoimtant  and  results 
thereof."  »♦ 


•  15  US.C.  78q-T  (1088). 

*  See  Securities  Exchange  Ad  Release  No.  16600 
(June  17. 1980).  45  FR  41920  ("Standards  Release"). 

'<»  See  section  19(g)  of  the  Act  (15  U.&C. 
78g(g)(19B8)). 

' '  15  U.S.C.  788(h)(198e). 

"  See  Securities  Acts  Amendments  of  1975: 
Hearings  before  the  Subcomm.  on  Securities  of  the 
Senate  Comm.  on  Banking.  Hotiaing.  and  Urban 
Affairs.  94th  Cong..  Ist  Sess.  IBS  (1975). 

"  See  Standards  Release  at  4S  FR  4192& 


The  Commission  believes  MCCs 
proposal  is  consistent  with  the  Act.  A* 
noted  above,  the  proposal  excludes 
violations  of  the  federal  securities  laws 
from  liability  limitation.  Therefore,  the 
proposal  would  not  limit  the  ability  of 
the  Commission  or  private  litigants  to 
seek  monetary  relief  for  violations  of  the 
federal  securities  law.  The  proposal  also 
would  not  affect  the  Commission's 
authority  to  remove  from  office  or 
censure  a  director  under  section  19(h)(4) 
of  the  Act  for  reasons  enumerated  in 
that  section.  Moreover,  the  Commission 
notes  that  MCC's  board  has  audit, 
executive,  and  nominating  committees 
designed  to  promote  director  compliance 
with  the  Federal  securities  law.** 

rv.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particular,  with  section  17A.  The 
Commission  believes  that  because 
violations  of  the  federal  securities  laws 
are  excluded  from  the  proposed  liability 
limitation,  the  proposal  is  not  designed 
to  affect  adversely  MCC  director 
compliance  with  \he  federal  securities 
laws.** 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-MCC-89-02)   . 
be,  and  hereby  is,  approved. 

For  tiie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3. 
(onathan  G.  Katz, 
Secretary. 

[FR  Doc  69-27530  FUed  11-2^-80;  8:45  am] 
MLUNQ  CODE  mn■«^-m 


[RatMW  No.  34-27447;  FN*  No.  SR-NSCC- 
8»-161 

Self-Regulatory  Organizations: 
National  Securities  Clearing  Corp4 
Notice  for  Filing  of  Proposed  Rule 
ChMige  Amending  the  Rule  Regarding 
the  Clearing  Fund 

November  16, 1989. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  October  27, 1988,  National 
Securities  Clearing  Corporation 
("NSCC).  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  1. 0.  and  III 


"  The  audit  committee  serving  MCC's  board  iaa 
board  ctmunitlec  of  the  Midwest  Stock  Bxchanfe 
("MSE")  ttnaignrrl  to  serve  aU  MSE  subsidiaries. 

>•  <y.  Baker  Watts  a  Co.  v.  Miles  *  Stockbridge. 
876  V2d  1101  (4th  Ckt.  1966):  King  *.  Oitb*.  876  F.2d 
1275  (7th  Cir.  1988). 
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beioiw.  which  Items  liave  been  prepared 
by  NSCC  The  ConuBission  is  piibiishing 
this  notice  to  solicit  coraments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Setf-Regulalory  OrgafBzation'e 
Statement  of  the  TemiB  of  Subetenoe  ef 

the  Propofceu  Rule  Change 

Amend  NSCC's  Rules  and  Procedures 
as  follows: 

Italics    Indicate  additions 
[Brackets]    Indicate  deletions 

Amend  Procedure  Section  XV  OcAer 
Matters  as  follows: 

A.II.  Alternative  Clearing  Fund  Formula- 

Each  Member  of  the  Corporation  who 
is  eligible  and  elects  to  utilize  the 
Alternative  Clearing  Fund  Formula  ia 
required  to  contribute  to  the  Clearing 
Fund  maintained  by  the  Corporation  an 
amount  equal  to: 
***** 

(c)  S20.(XX)  if  the  Member  has  daily 
Fimd/Serv  settlement  debits  of  more 
than  $500,000  with  respect  to  any  one 
Fund  Member(;]. 

A.m.  Cash  Requiremeat 

{provided,  however,  that]  With 
respect  to  either  Clearing  Fund  formula 
each  Member,  except  for  a  Fund/Serv 
Broker-Dealer,  shall  be  required  to 
contribute  a  minimum  of  $104)00  (the 
"minimum  contribution'').  Except  with 
respect  to  a  Fund/Serv  Broker-Dealer, 
the  first  $ia000  of  a  Member's 
contribution  is  required  to  be  in  cash 
unless  all  or  part  of  the  Member's  open 
account  indebtedness  is  collateralized 
with  Letters  of  Credit,  in  which  case,  the 
greater  of  $50. 000  or  10  percent  of  the 
Member's  Clearing  Fund  Required 
Deposit  up  to  a  maximum  of  $1,000,000 
(first  $50,000  of  the  Member's 
contribution]  is  required  to  be  in  cash;  a 
Fund/Serv  Broker-Dealer's  entire 
deposit  is  required  to  be  in  cash. 

A.IV.  Non-CNS  Factor  for  Members 

For  Sie  purposes  of  Section  XV, 
subsection  A.I.(ii),  the  factor  for  broker/ 
dealer  Members  shall  be  calculated  as 
follows: 

*        *        •        •        • 

Amend  Rule  4,  Clearing  Pand,  section 
1  as  follows: 

Clearing  fund 

Rule  4.  SEC  1.  Each  Member  shall  and 
each  Fimd  Member  may  be  required  to 
make  a  deposit  to  the  Clearing  Fund; 
such  deposits  to  the  Clearing  Ftmd  shall 
be  held  by  the  Corporation  to  be  applied 
as  provided  in  this  Rule.  TTie  amount  of 
each  Member's  and  Fund  Member's 
required  deposit  shall  be  fixed  by  the 
Corporation  in  accordance  with  one  or 


more  formulas  specified  by  the  Board  of 
Directors  and  included  in  tiie  Procedures 
(the  "Required  Deposit").  The  basis  of 
each  formula  shall  be  use  of  the 
Corporation's  facilities.  The  minimum 
Required  Deposit  for  each  Member 
(except  Fond/Serv  Broker-Dealers)  shall 
be  Siaooo  unless  changed  by  ^  Board 
of  Directors  and  shall  be  in  caali  onlesa 
changed  by  the  Board  of  Directoia.  The 
minimum  Required  Deposit  for  Fund/ 
Serv  Brolcer-Dealers  shall  be  $5,000 
unless  changed  by  the  Board  of 
Directors  and  shall  be  in  cash  unless 
changed  by  the  Board  of  Directors.  The 
Corporation  may  rqtiire  a  Member  or 
Fund  Member  to  deposit  additional 
amounts  to  the  Clearing  Fimd  pursuant 
to  Rule  15  and  such  amounts  shall  be 
part  of  the  Member's  or  Fund  Member's 
Required  Deposit 

liie  Corporation,  in  its  (^cretian,  may 
permit  part  of  a  Member's  (except  Fund/ 
Serv  Broker-Dealers)  or  Fund  Member's 
[actual]  deposit  to  be  evidenced  by  an 
open  account  indebtedness  (a)  secured 
by  unmatured  bearer  bonds  which  are 
either  direct  obligations  of,  or 
obligations  guaranteed  as  to  principal 
and  interest  by,  the  United  States  or  its 
agencies  or  general  obligations  of,  or 
obligations  guaranteed  as  to  principal 
and  interest  by,  a  State  or  political 
subdivision  thereof  which  are  in  the  first 
or  second  rating  of  any  nationally 
known  statistical  service  (the 
"qualifying  bonds^l  and  or  (b)  secored 
by  one  or  more  irrevocable  Letters  of 
CiedJt  issued  on  behalf  of  the  Member 
or  Fund  Member  in  favor  of  the 
Corporati<m  under  which  a  bank,  trust 
company  or  United  States  branch  or 
agency  of  a  foreign  bank,  in  each  case 
approved  by  the  Corporation  for  such 
purpose,  i«  obligated  to  honor  drafts  up 
to  a  specified  amount  drawn  on  it  by  the 
Corporation,  provided  that  tiie  terms 
and  conditions  of  any  such  Letter  of 
Credit  are  deemed  acceptable  to  the 
Corporation  in  its  sole  discretion].},  and 
provided  further,  that  only  70%  of  a 
Member 's  Required  Deposit  may  be 
collateralized  with  Letters  of  Credit. 


n.  Self-Regulatory  Orgasizatiaa's 
Statement  of  the  Puipoae  of,  aad 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  witji  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  diange  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  smranaries,  set  forA  in 
sectiona  (A).  {B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 

statements. 

A.  Self-Reguhitory  Orgamation't 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change. 

(a)  The  purpose  of  the  proposed  nde 
change  is  to  modify  the  maamt  of  a 
Member's  Clearing  Fund  Required 
Deposit  that  may  be  collateralized  by 
letters  of  credit  Specifically,  the  rule 
change  wfll  increase  the  minimum  cash 
contribution  for  those  Members  who  use 
letters  of  credit  bom  $5a000  to  the 
greater  of  $50,000  or  10  percent  of  their 
Clearing  Fund  Required  Deposit  up  to  a 
maximum  of  SUXXXOOO.  In  addition,  the 
rule  change  will  provide  that  only  70 
percent  of  a  Member's  Required  Deposit 
may  be  collaterlized  with  letters  of 
credit  Finally,  the  rule  change  has 
added  headings  to  the  Clearing  Fund 
formula  section  for  clarity  and  other 
nonsubstantive  drafting  changea  have 
been  made.  The  intended  effect  of  the 
rule  change  is  to  increase  the  liquidity  of 
the  Gearing  Fund  and  limit  exposuie  to 
NSCC  of  any  unuaual  risk  from  the 
reliance  on  letters  of  credit  This  is  a 
goal  that  the  Commission  has  endorsed 
to  insure  the  liquidity  of  the  clearing 
system  in  the  event  of  a  major  Member 
insolvency,  catastrophic  loss,  or  a  major 
settlement  suspense. 

(b)  Because  the  proposed  rule  change 
relates  to  NSCC's  capacity  to  safeguard 
securities  and  fiuids  in  its  custody  or 
control  and  protect  the  public  interest  it 
is  consistent  with  the  requirements  of 
the  Act,  as  amended,  and  the  rules  and 
regulations  thereunder  applicable  to  a 
self-regulating  organization. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competitioa. 

NSCC  does  not  believe  that  the 
propsoed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Ruie  Change  Received  from 
Members.  ParticJpaatg,  or  Others. 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

m.  Date  of  ^ectrveness  of  the 
Proposed  Rule  Change  and  llnung  for 
Commission  Action 

Within  25  days  of  the  date  of 
publication  of  this  notice  in  the  Fedevd 
Regbter  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  soch  date  if  it  fnda  aucfa 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
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organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  section,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
oHice  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-NSCC-8^16 
and  should  be  submitted  by  December 
15. 1989. 

For  the  Commi88ion.  by  the  Division  of 
Mari(et  Regulation,  pursuant  to  delegated 
authority. 

lonatfaan  G.  Katz, 

Secretary. 

[PR  Doc.  89-27529  Filed  11-22-89;  8:45  amj 
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(R«le«M  No.  35—24966] 

Flttngs  Undw  ttM  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  16, 1989. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposeid 
transaction(8)  summarized  below.  The 
application(s)  and/or  dec!aration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  11. 1989  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s]  and/or 
declarant(8]  at  the  adclress(es]  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing. 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicationfs)  and/ 
or  declaration(s],  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

New  England  Energy  Inc.  (70-6971) 

New  England  Energy  Incorporated 
("NEEI").  25  Research  Drive, 
Westborough,  Massachusetts  01582,  a 
fuel  supply  subsidiary  of  New  England 
Electric  System,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  to  its  application- 
declaration  filed  under  Sections  6(a]  and 
7  of  the  Act. 

By  order  dated  August  16. 1984 
(HCAR  No.  23397),  NEEI  was  authorized 
to  enter  into  interest  payment  exchange 
contracts  ("Swap  Agreement(s]")  with 
one  or  more  parties  ("Counterparty"),  on 
or  before  December  31, 1985  covering  a 
total  principal  amount  of  up  to  $150 
million  for  a  term  or  terms  ranging 
between  three  and  seven  years.  By  order 
dated  March  7, 1986  (HCAR  No.  24046). 
this  authority  was  extended  through 
December  31. 1987  and  the  total 
principal  amount  increased  to  $200 
million.  Subsequently,  by  Commission 
order,  dated  December  17. 1987  (HCAR 
No.  24531).  NEEI  was  authorized  to  enter 
into  additional  Swap  Agreements  or 
other  types  of  interest  rate  protection 
mechanisms  on  or  before  December  31, 
1989.  The  total  principal  amount  that 
could  be  covered  under  all  of  these 
arrangements  at  any  one  time  could  not 
exceed  $200  million.  To  date,  NEEI  has 
entered  into  a  five-year  Swap 
Agreement  with  Harris  Trust  and 
Savings  Banlc  covering  a  principal 
amount  of  $25  million.  NEEI  now 
requests  that  this  authority  to  enter  into 
all  such  arrangements,  under  the  same 
terms  and  conditions,  be  extended 
through  December  21. 1991. 

Columbia  Gas  System,  Inc.  et  aL  (70- 
7688) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  a  registered  holding 


company  and  its  subsidiary  companies, 
Columbia  Gas  of  Ohio  Inc.  ("Columbia 
Ohio").  Columbia  Gas  of  Pennsylvania, 
Inc.  ("Columbia  Pennsylvania"), 
Columbia  Gas  of  Kentucky,  Inc. 
("Columbia  Kentucky"),  Columbia  Gas 
of  New  York.  Inc.  ("Columbia  New 
York").  Columbia  Gas  of  Maryland,  Inc. 
("Columbia  Maryland"),  Commonwealth 
Gas  Services.  Inc.  ("Commonwealth 
Services"),  all  located  at  200  Civic 
Center  Drive.  Columbus,  Ohio  43215; 
Columbia  Gulf  Transmission  Company 
("Columbia  Gulf),  3805  West  Alabama 
Avenue,  Houston,  Texas  77027; 
Columbia  Gas  Development  Corporation 
("Development"),  5847  San  Felipe, 
Houston,  Texas  77057;  Columbia  Gas 
Development  of  Canada  Ltd. 
("Development  Canada")  639 — 5th 
Avenue.  S.W.  Calgary,  Alberta.  Canada 
T2P  0M9;  Commonwealth  Propane.  Inc. 
("Commonwealth  Propane"),  800 
Moorefield  Park  Drive,  Richmond, 
Virginia  23236;  Columbia  Gas  System 
Service  Corporation  ("Service"). 
Columbia  lNg  Corporation  ("Columbia 
LNG"),  Columbia  Hydrocarbon 
Corporation  ("Hydrocarbon").  Columbia 
Atlantic  Trading  Corporation 
("Columbia  Atlantic").  Columbia  Coal 
Gasification  Corporation  ("Coal 
Gasification").  The  Inland  Gas 
Company.  Inc.  ("Inland").  Tristar 
Ventures  Corporation  ("Tristar 
Ventures"),  all  located  at  20  Montchanin 
Road.  Wilmington.  Delaware  19807; 
Columbia  Gas  Transmission 
Corporation  ("Columbia  Transmission"), 
Columbia  Natural  Resources.  Inc^ 
("Columbia  Natural"),  and 
Commonwealth  Gas  Pipeline 
Corporation  ("Commonwealth  Pipeline'), 
all  located  at  1700  MacCorkle  Avenue, 
S.E.,  Charieston,  West  Virginia  25314 
(collectively,  "Subsidiaries")  have  filed 
an  application-declaration  under 
sections  6(a),  6(b),  7, 9(a),  10  and  12(b) 
imder  the  Act  and  Rules  43, 45  and 
50(a)(5)  thereunder. 

The  Columbia  system  companies  seek 
authorization  through  December  31, 1991 
of  the  Subsidiaries  long-term  and  short- 
term  intercompany  financing  programs, 
Columbia's  external  short-term 
financing  program  and  the  continuation 
of  the  Intrasystem  Money  Pool. 

Certain  of  the  Subsidiaries  propose  to 
issue  and  sell,  and  Columbia  proposes 
to  acquire,  their  common  stock  at  par 
value  and/or  installment  promissory 
notes  ("Installment  Notes")  up  to  the 
amounts  indicated  below: 
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Company 


OorafnUa 

Kanlud^f « 
Cotumbta 


Cokin*>iaN«w 

Yorti _., 

ColdRtMOMS.. 

Coknba 

PemwytMnic. 
CocTHnomnMlth 

Services , 

Cokjmbia 

r4atural 

DevelopmeM 

Dovslopntsrt 

Canada 


HydPOGMtiQn.._ 
Coal 

Gasfficaflan.... 

Service 

CommonwMllh 

Pipeline 

Co*umt>ia  Qutt-. 

Total 


1990- tMl  (jong  term  Wnancino 


GomeoM 
stock 


tt.400 


•aooo 

64,000 

t200 
S.OM 

6.000 
4,600 

2&jaOQ 


1903)0 


nil  debt 


tio,tao 

4,000 

6.900 
a2jB0O 

37.400 

20500 

1114100 
t2S^400 


3.400 
16,000 


5.400 

274)06 

964X» 


S45.900 


Total 


$11,500 

4fiM 

6,900 
82,800 

37,400 

20,500 

1114)00 
205,400 

64.000 

5.600 
21,900 

8,000 
10,000 

52,000 

96.000 


736.100 


The  Installment  Notes  wiQ  be 
unsecured.  wiH  be  dated  the  date  of 
their  issue,  and  will  have  similar 
provisions  as  the  installment  promissory 
notes  heretofore  approved  by  the 
Commission.  The  interest  rate  on  the 
Installment  Notes  will  approximate  the 
effective  cost  of  money  to  Columbia 
with  respect  to  its  most  recent  fssuance 
of  long-term  debt.  Tiie  principal  amount 
of  the  InstaUment  Notes  will  be  repaid 
over  a  term,  not  exceeding  thirty  years, 
which  will  approximate  the  term  of 
Columbia's  last  issued  long-term  debt 
instrument.  AH  of  the  Installment  Notes 
will  be  purdbased  by  Coiumtiia  by 
December  31, 1991. 

Columbia  Transmission  will  finance 
its  long-term  needs  try  issuing  first 
mortgage  bonds  ("Bonds")  to  Cohmibia. 
Bonds  will  be  issoed  in  two  series 
secured  by  «  first  lien  on  certain  of 
Columbia  Transmission's  assets.  Up  to 
$400  million  of  Series  A  Bonds  will  be 
issued  oo  a  revolving  basis  to  fund 
Columbia  Transmission's  short-term 
financing  needs  (other  than  for  gas 
inventory).  Prior  to  December  31. 1991, 
long-term  Series  F  Bonds  in  the  principal 
amount  of  up  to  $295  million  will  be 
issued  to  repay  a  like  amount  of  Series 
A  Bonds  and  to  fund  Columbia 
Transmission's  longer-term 
requirements.  Interest  rates  on  these 
securities  wiB  be:  (1)  For  Series  A 
Bonds,  the  same  as  those  on  die  short- 
term  advances  to  other  Subsidiaries: 
and  (2]  for  Series  F  Bonds,  the  same  as 
those  on  the  InstaHinent  Notes  issned  by 
the  other  Subsidiaries. 


Columbia  Transmission  will  finance 
its  gas  inventory  tmder  an  inventory 
financing  note  issaed  to  Columbia,  as 
previously  authorized  onder  die  order 
dated  June  7. 1985  (HCAR  No.  23724).  Up 
to  $400  million  of  tftese  loans  will  be 
outstanding,  trill  be  secured  by 
Columbia  Transmission's  gas  in  storage, 
will  bear  the  same  rate  of  interest  as 
Columbia's  short-term  advances  to  the 
other  Subsidiaries,  and  will  be 
repayable  no  later  than  April  30  of  the 
year  following  the  advance. 

Tlie  Subsidiaries'  (except  Columbia 
Transmission)  short-term  requirements 
are  estimated  to  be  $597  milHon  for  1990 
throu^  1991,  to  be  funded  first  through 
borrowings  from  ttie  Intrasystem  Money 
Pool  ("Money  Poor)  and/ or  borrowings 
from  Colombia  funded  by  the  issuance 
and  sale  of  ctnnmercial  paper  and/or 
issaance  of  short-term  notes  under  bank 
lines  of  credit  ("Bank  Loans").  It  is 
proposed  that  the  Money  Pool  which 
was  extended  through  December  31, 
1989  by  order  of  the  Coraminian  dated 
August  30. 1988  (HCAR  No.  24706).  be 
continued  through  December  31. 1991. 
Borrowings  fi:'am  Colambia  wriD  be 
limited  to  a  maximum  amount 
outstanding  at  any  one  time  for  1990 
through  1991  for  each  of  the  Subsidiaries 
as  shown  below: 


Columbia  Kenluoky.- 
Columbia  Maryland... 
Columbia  New  Yorfc_ 

Columbia  OWx 

CohifTibia  Permsytvania .... 
CommorwveaNh  Servieaa . 
Commonweallh  Pipelina  - 

Coiumbta  Natural 

Devaiopraent 

Inland 

CoowionwaiMh  Propane . 

Hydrocaitoop 

Coal  Qasifcatifin 

Service 

Columbia  GuK 

Columbia  LNG.. 

Total 


SNyt-40nvi  dsM 


$45,000 

74)00 

144X)0 

290,000 

105,000 

40.000 

10.000 

194)00 

15.000 

5.000 

4.000 

54)00 

19,000 

9.000 

10.000 

10,000 


597.000 


The  funds  would  be  advanced,  repaid 
and  reborrowed,  as  required  through 
1991  with  all  such  advai^ces  to  be  fuHy 
repaid  by  April  30. 1992.  The 
Subsidiaries'  cost  of  money  en  all  such 
short-term  advances  will  be  the 
composite  weighted  average  effective 
cost  incurred  by  Columbia  on  its  own 
short-term  transactions. 

Cohimbia*s  1990-1991  short-term 
financing  program  will  involve  either 
commercial  paper  or  Bank  Loans  not  to 
exceed  $525  million.  In  order  to  issue 
and  sell  such  an  amount.  Columbia 
requests,  porsnant  to  Section  6fb}  of  the 
Act,  an  increase  in  the  Section  fi(b) 


exemption  from  the  requirements  of 
Section  6(a)  to  a  limitation  of  37  percent 
of  the  principal  amount  and  par  vahie  of 
Colambia's  outstanding  securities. 
Cfriumbia's  current  Section  Vfb) 
exemption  and  related  short-terra 
financmg  authorizations  expire 
Decenrfjer  31. 1989.  The  pn^>09ed  new 
Section  6(b)  exemption  effectively 
extends  the  existing  short-terra  authority 
thrott^  December  31, 1991. 

Columbia  ctnrently  has  a  $500  mflKon 
Credit  Agreement  with  a  group  of  banks 
and  proposes  to  continue  to  borrow 
under  this  Credit  Agreement,  as 
permitted  by  its  terms,  through  1991.  Tlie 
interest  rates  on  the  Bank  Loans  under 
the  $500  million  Credit  Agreement  are 
based  on  either  the  Prime  Rate, 
Adjusted  Certificate  of  Deposit  ("CIT*) 
Rate  plus  Vt  percent,  or  the  London 
Interbank  Offer  Rate  { 'LIBOR'n  plus  ^ 
percent.  Maturities  on  loans  under  the 
CF  rate  cation  may  be  30.  60.  90  or  180 
days.  Mat\oities  on  loans  mder  the 
LIBOR  rate  option  may  be  1.  2,  3  or  6 
months.  In  addition,  an  amnel 
commitment  fee  of  %  percent  on 
andfawn  amooits  is  payable  quarterly. 

In  addition  to  the  Bank  Loans, 
Columbia  proposes  to  issue  and  seH 
commercial  paper  in  the  form  of 
unsecured  notes  to  one  or  more 
commercial  paper  dealers.  Columbia 
will  normally  issue  and  sell  conunercial 
paper  vdien  its  effective  rate  is  less  than 
the  effective  interest  cost  on  the  Bank 
Loans.  Commercial  paper  will  be  issued 
in  denominations  of  not  less  than 
$50,000  and  will  be  reoffered  by  the 
dealer(s)  in  non-pnblic  offerings.  The 
commercial  paper  will  be  sold  to  the 
dealer(s)  at  the  then  prevailing  discount 
rate  for  similar  commercial  paper.  The 
dealerfs)  may  reoffer  the  paper  at  a 
discount  rate  of  up  to  %  of  1  percent  per 
annum  less  than  the  rate  borne  by 
Columbia  as  issuer.  Cohmibia  requests 
an  exception  from  the  competitive 
bidding  requirements  of  Rule  50 
pursuant  to  subsection  50(a)(5)  for  the 
proposed  sale  of  commercial  paper  by 
Columbia. 

Entergy  Corp..  et  oi.  <70-767a) 

Entergy  Corporation  fEntergy"),  225 
Baronne  Street,  New  Orleans,  Louisiana 
70112,  a  registered  holding  company;  Its 
service  company  subsidiary,  Entergy 
Services,  Inc.  (**Senrice8"),  639  Loyola 
Avenue,  New  Orleans,  Louisiana  70113; 
Arkansas  Power  ft  Light  Company 
("Arkansas"),  425  West  Capitol,  40th 
Floor,  Little  Rock,  Arkansas  72201, 
Louisiana  Power  ft  Light  Company 
("T-ouisiana"),  142  Delaronde  Street 
New  Orlenns.  Louisiana  70174. 
MississTJpi  Power  ft  Light  Company 
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("Mississippi").  P.O.  Box  1640,  lackson, 
Mississippi  39215-1640  and  New 
Orleans  Public  Service  Inc.,  317  Baronne 
Street,  New  Orlenas,  Louisiana  70112. 
each  an  operating  subsidiary  of  Entergy 
(collectively,  "Operating  Companies"): 
the  Operating  Companies'  fuel  supply 
subsidiary,  System  Fuels,  Inc.,  639 
Loyola  Avenue,  New  Orleans,  Louisiana 
70113;  and  System  Energy  Resources, 
Inc.  ("System  Energy"),  Echelon  One, 
1340  Echelon  Parkway,  Jackson, 
Mississippi  39213,  Entergy's  generating 
company  subsidiary,  have  filed  under 
sections  6(a).  7. 9(a),  10  and  12(b)  of  the 
Act  and  Rules  43, 45  and  50(a)(5) 
thereunder  an  amendment  to  their 
application-declaration  previously  Hied 
under  Sections  6(a),  7,  (9a),  10, 12(b)  and 
13(b)  of  the  Act  and  Rules  45.  86-91, 93 
and  94  thereunder. 

On  November  9, 1989  (HCAR  No. 
24982),  the  Commission  issued  a  notice 
in  this  matter,  which  was  jointly  filed  on 
September  25, 1989  by  Entergy  and  four 
of  its  subsidiaries,  Arkansas.  Louisiana. 
Mississippi  and  System  Energy,  seeking 
authorization  from  the  Commission  to 
form,  organize  and  have  Entergy  acquire 
the  capital  stock  of  a  newly  proposed 
wholly-owned  subsidiary  of  Entergy  to 
be  incorporated  in  Delaware  and  called 
Entergy  Operations,  Inc.  ("EOI").  EOI  is 
to  be  a  service  company  subsidiary  of 
Entergy  with  the  overall  operational 
responsibilities  for  the  nuclear  power 
plants  owned  by  Arkansas.  Louisiana 
and  System  Energy.  EOI  sought 
authority  to  finance  its  interim  capital 
needs  by  entering  into  a  Loan 
Agreement  with  Entergy  ("Loan 
Agreement")  pursuant  to  which  EOI 
would  be  permitted  to  borrow  and 
reborrow  from  Entergy.  fit)m  time  to 
time  through  June  30, 1992,  up  to  an 
aggregate  principal  amount  of  $15 
million  at  any  one  time  outstanding, 
reserving  the  right  to  increase  this 
amount  to  $20  million  upon  receipt  of 
appropriate  authorization  from  the 
Commission. 

By  amendment  herein  filed  on 
November  15, 1989,  EOI  seeks  additional 
and  alternative  authority  to  finance  its 
interim  capital  needs  through  Entergy's 
system  money  pool  ("Money  Pool")  as  a 
participant  ("Participant")  following 
EOI's  organization.  The  Money  Pool  will 
continue  to  be  administered  on  behalf  of 
the  Participants  by  Services  under  the 
direction  of  its  treasurer.  EOI's 
participation  in  the  Money  Pool  will  be 
for  the  same  purposes  and  structured  in 
the  same  manner  as  last  authorized  by 
the  Commission  (HCAR  No.  24798. 
December  30. 1988)  for  each  of  the  other 
Participants,  except  that  it  is  not 
currently  contemplated  that  EOI  issue 


and  sell  unsecured  short-term 
promissory  notes  to  commercial  banks 
and/or  dealers  in  commercial  paper. 
The  aggregate  principal  amount  of 
borrowings  by  EOI  at  any  one  time 
through  the  Money  Pool,  pursuant  to  the 
Loan  Agreement  and  through  such  other 
borrowing  arrangements  as  may 
hereafter  be  entered  into  by  EOI 
pursuant  to  authorization  of  the 
Commission  shall  not  exceed  $15 
million,  subject  to  increase  to  $20 
million  upon  receipt  of  appropriate 
authorization  from  the  Commission.  The 
aggregate  principal  amount  of 
borrowings  by  EOI  outstanding  at  any 
one  time  through  the  Pool  shall  not 
exceed  an  amount  equal  to  the 
aggregate  unused  portion  of  the  line(s) 
of  credit  then  available  to  EOI  pursuant 
to  the  Loan  Agreement  and/or  such 
other  borrowing  arrangements  as  may 
hereafter  be  entered  into  by  EOI 
pursuant  to  the  authorization  of  the 
Commission. 

National  Fuel  Gas  Co.  et  al.  (70-7691) 

National  Fuel  Gas  Company 
("National"),  a  registered  holding 
company,  30  Rockefeller  Plaza,  Suite 
4545,  New  Yoric.  New  York  10112,  and 
its  wholly  owned  subsidiary  companies: 
National  Fuel  Gas  Supply  Corporation 
("Supply"),  Perm-York  Energy 
Corporation  ("Penn-York").  National 
Fuel  Gas  Distribution  Corporation 
("Distribution"),  Empire  Exploration, 
Inc.  ("Empire").  Highland  Land  & 
Minerals,  Inc.  ("Highland"),  Enerop 
Corporation  ("Enerop"),  each  located  at 
10  Lafayette  Square.  Buffalo.  New  York 
14203;  Utility  Constructors.  Inc.  ("UQ"). 
East  Erie  Extension,  Linesville, 
Pennsylvania  16424;  and  Seneca 
Resources  Corporation  ("Seneca"),  M 
Corp.  Plaza.  333  Clay  Street,  Suite  4150. 
Houston,  Texas  77002  (collectively 
"Subsidiary  Companies"),  have  filed  an 
application-declaration  pursuant  to 
Sections  6(a).  7.  9(a).  10  and  12(b)  of  the 
Act  and  Rules  43. 45, 50(a)(5) 
thereunder. 

By  orders  dated  December  30, 1983 
(HCAR  No.  23193),  February  12, 1985 
(HCAR  No.  23598),  December  20, 1985 
(HCAR  No.  23958),  August  3, 1987 
(HCAR  No.  24435),  December  29. 1987 
(HCAR  No.  24551).  January  7. 1988 
(HCAR  No.  24551A),  and  December  20. 
1988  (HCAR  No.  24785),  National  and  its 
Subsidiary  Companies  were  authorized, 
in  relevant  part  to  participate  in  the 
National  system  money  pool  ("Money 
Pool"),  to  be  administered  by  National, 
and  to  make  short-term  loans  of  surplus 
funds  generated  by  National  and  its 
Subsidiary  Companies,  through 
December  31, 1989.  National  and  its 
Subsidiary  Companies  now  propose  to 


continue  to  participate  in,  and  incur 
short-term  borrowings  through  the 
Money  Pool,  through  December  31, 1991. 
Total  outstanding  short-term  borrowings 
through  the  Money  Pool  will  not  exceed 
a  principal  amount  of:  (1)  $230  million 
for  Distribution:  (2)  $125  million  for 
Supply;  (3)  $125  million  for  Seneca;  (4) 
$35  million  for  Empire;  (5)  $35  million  for 
Penn-York;  (6)  $5  million  for  UCI;  (7)  $5 
million  for  Highland;  and  (8)  $2  million 
for  Enerop.  National  will  not  borrow 
tlirough  the  Money  Pool  or  from  any 
Subsidiary  Company. 

In  addition,  in  the  event  that 
intrasystem  sources  of  funds  are 
insufficient  to  meet  short-term  loan 
needs  of  the  Subsidiary  Companies, 
National  proposes,  from  time-to-time 
through  December  31, 1991,  to:  (1)  issue 
and  sell,  under  an  exception  fit>m  the 
competitive  bidding  requirements  of 
Rule  50  under  Subsection  (a)(5) 
thereunder,  up  to  $120  million  aggregate 
principal  amount  at  any  one  time 
outstanding  of  commercial  paper 
("Commercial  Paper")  through  Merrill 
Lynch  Money  Markets,  Ina  ("Dealer") 
and  the  Chase  Manhattan  Bank,  N.A. 
("Placement  Agent");  and/or  (2)  issue  an 
aggregate  principal  amount  of  up  to  $350 
million  short-term  unsecured  notes 
("Notes")  to  certain  banks  under  bank 
lines  of  credit.  The  aggregate  principal 
amount  of  such  Commercial  Paper  and 
Notes  shall  not  exceed  $350  million 
outstanding  at  any  one  time.  The 
proceeds  of  such  external  borrowings  by 
National  shall  be  made  available  to  its 
Subsidiary  Companies  through  the 
Money  Pool.  In  addition.  National 
proposes  that  up  to  $10  million  of  its 
external  borrowing  be  made  available 
for  its  own  corporate  purposes. 

The  interest  rate  applicable  to  all 
loans  of  surplus  funds  through  the 
Money  Pool  will  be  the  lower  of  (1)  the 
rate  for  Commercial  Paper  placed  by  the 
Dealer/Placement  Agent  having  the 
same  rating  as  National  and  having  a 
term  most  nearly  equal  to  the  particular 
Money  Pool  loan  in  question,  or  (2)  the 
prime  rate  at  Chase  Manhattan  Bank, 
N.A.  The  interest  rate  applicable  to 
funds  borrowed  by  National,  either 
through  Commercial  Paper  or  bank 
loans,  and  loaned  through  the  Money 
Pool  will  be  equal  to  National's  net  cost 
for  such  external  borrowings.  In  the 
event  that  both  surplus  funds  and 
external  funds  are  concurrently 
borrowed  through  the  Money  Pool,  the 
interest  rate  applicable  to  all  funds 
borrowed  will  be  equal  to  the  net  cost  of 
funds  borrowed  externally  from  the 
Money  Pool. 

The  Commercial  Paper  will  have 
varying  maturities  not  to  exceed  nine 
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months,  and  will  not  be  prepayable  prior 
to  maturity.  No  commission  will  be 
payable  in  connection  with  the  issuance 
and  sale  of  the  Commercial  Paper; 
however,  the  Dealer/Placement  Agent 
will  reoffer  and  sell  the  Commercial 
Paper  at  a  discount  rate  of  one-eighth  of 
1  percent  per  annum  less  than  the 
prevailing  discount  rate  granted  by  the 
Dealer/Placement  Agent  to  National. 
The  Notes  will  mature  not  later  than 
twelve  months  from  the  date  of  issuance 
and  will  be  prepayable  at  any  time,  in 
whole  or  in  part,  without  penalty  or 
premium.  The  Notes  will  bear  interest  at 
the  prime  rate  of  interest  in  effect  at 
each  individual  bank,  or  will  be 
negotiated  at  a  rate  lower  than  prime. 
The  borrowing  arrangements  with  these 
banks  may  require  compensating 
balances,  commitment  fees  on  amounts 
borrowed,  or  no  fees  whatsoever. 
National  may  incur,  if  necessary, 
commitment  fees  not  to  exceed  one-half 
of  1  percent  of  average  daily  line  of 
credit  used  and  compensating  balances 
not  to  exceed  20  percent  of  lines  of 
credit  established.  National,  at  all  times, 
will  attempt  to  negotiate  the  most 
favorable  effective  borrowing  rate 
taking  into  account  any  compensating 
balances  and/or  commitment  fees. 
National  will  issue  and  sell  Commercial 
Paper  when  its  effective  rate  is  less  than 
the  effective  interest  cost  of  the  issuance 
of  Notes  under  available  bank  lines  of 
credit  on  the  date  of  such  borrowing. 
Assuming  National  borrowed  the  full 
amount  under  each  bank  line  of  credit 
and  maintained  a  compensating  balance 
of  10  percent  under  each  line,  the 
effective  cost  of  money,  based  on  a  10.5 
percent  prime  rate,  would  be  11.6 
percent 

Eastern  Edison  Co.  et  al.  (70-7692) 

Eastern  Edison  Company  ("Eastern"), 
110  Mulberry  Street  Brockton, 
Massachusetts  02403,  Montaup  Electric 
Company  ("Montaup"),  P.O.  Box  2333, 
Boston.  Massachusetts  02107. 
Blackstone  Valley  Electric  Company 
("Blackstone"),  Washington  Highway, 
P.O.  Box  1111,  Lincobi,  Rhode  Island 
02865,  and  EUA  Service  Corporation 
("Service").  P.O.  Box  2333,  Boston, 
Massachusetts  02107,  (collectively, 
"Subsidiaries"),  subsidiary  companies  of 
Eastern  Utilities  Associates,  a  registered 
holding  company,  have  filed  a 
declaration  pursuant  to  Sections  6(a) 
and  7  of  the  Act. 

The  Subsidiaries  each  propose  to 
issue  and  sell  short-term  notes  to  banks 
("Notes"),  from  time  to  time  during  the 
period  from  December  28. 1989,  to 
December  31, 1991,  in  aggregate  amounts 
outstanding  at  any  one  time  not  to 
exceed  $25  million  for  Eastern,  $40 


million  for  Montaup.  $12  million  for 
Blackstone  and  $5  million  for  Service. 
The  Notes  will  be  issued  to  banks  and 
renewed  from  time  to  timne  prior  to 
December  31, 1991,  provided  no  such 
Notes  wil  mature  after  September  30. 
1992. 

Each  Note  will  be  dated  as  of  the  date 
of  issuance  and  will  be  issued  no  later 
than  December  31, 1991.  Some  Notes 
will  bear  interest  at  a  floating  prime 
rate,  have  maximum  maturities  of  nine 
months,  and  be  prepayable  at  any  time 
without  premium.  Other  Notes  will  bear 
interest  at  available  money  market 
rates,  in  all  cases  less  than  the  prime 
rate  at  the  time  of  issuance,  will  have 
maximum  maturities  of  nine  months, 
and  will  not  be  prepayable. 

Credit  lines  with  banks  are  subject  in 
some  cases  to  commitment  fees  and/or 
compensating  balance  requirements. 
The  existing  bank  credit  lines  expire  at 
various  times  in  1990  and  their 
continued  availability  is  subject  to 
continuing  review  by  the  banks 
involved.  Bank  credit  lines  and 
arrangements  may  be  increased, 
decreased  or  changed  and  additional 
lines  may  be  obtained  from  other  banks. 
The  existing  credit  line  arrangements 
include:  (1)  Borrowing  at  the  prime  rate 
or  money  market  rates,  if  lowen  and  (2) 
borrowing  at  the  prime  rate  or  money 
market  rates,  if  lower,  together  with  a 
commitment  fee  equal  to  1/4  of  1 
percent  multiplied  by  the  credit  line. 
Any  such  commitment  fee  will  be 
allocated  among  the  four  declarants  in 
proportion  to  their  respective  borrowing 
authorizations  hereunder. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-27528  Filed  11-22-89;  8:45  am) 
BILUtra  CODE  WlO-OI-lt 


DEPARTMENT  OF  STATE 

[CM-8/1324] 

Th«  U^  Organization  for  the 
intamational  Talagraph  and  Telephone 
Consultative  Committee,  Nationai 
Committee;  Meeting 

The  Department  of  State  announces 
that  the  National  Committee  for  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT),  will  meet  on 
December  1, 1989  in  the  East  Auditorium 
(Room  2925),  Department  of  State,  2201 
C  Street  NW.,  Washington,  DC.  The 
meeting  will  be  from  9:00  a.m.  to  1:00 
p.m. 


The  National  Committee  assists  in  the 
resolution  of  administrative/procedural 
problems  pertaining  to  U.S.  CCITT 
activities;  provides  advice  on  matters  of 
policy  and  positions  in  the  preparation 
for  CCITT  Plenary  Assemblies  and 
meetings  of  the  International  Study 
Groups:  provides  advice  and 
recommendations  in  regard  to  the  work 
of  the  U.S.  CCITT  Study  Groups;  and 
recommends  the  disposition  of  proposed 
U.S.  contributions  to  the  international 
CCnr  which  are  submitted  to  the 
Committee  for  consideration. 

The  purpose  of  the  meeting  is  to 
discuss  with  CCITT  Director  Th.  Inner 
his  views  concerning  the  future 
relationship  between  CCITT  and  other 
standard  organizations. 

Members  of  the  general  pubhc  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  building 
passes  are  required  for  each  attendee. 
Entry  will  be  facilitated  if  arrangements 
are  made  in  advance  of  the  meeting. 
Prior  to  the  meeting,  persons  who  plan 
to  attend  should  so  advise  the  office  of 
Mr.  Earl  Barbely,  State  Department 
Washington,  DC;  telephone  (202)  647- 
5220.  All  attendees  must  use  the  C 
entrance  to  the  building. 

Dated:  November  9, 1988. 
Earl  S.  Barbely, 

Director,  Office  of  Telecomwunico lions  and 
Information  Standards,  Chairman  U.S.  CCITT 
National  Committee. 
[FR  Doc.  89-27524  Filed  11-22-89;  8:45  am] 

BHXINQ  CODE  4710-0741 


[CM-9/1326] 

The  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee,  Study  Group 
D;  Meetings 

The  Department  of  State  aimounces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
January  5  and  January  30, 1990  at  10:00 
a.m.  in  Room  1107.  Department  of  State, 
2201  C  Street  NW..  Washington.  DC. 

The  purpose  of  the  meetings  will  be  to 
review  proposed  U.S.  and  company 
contributions  for  the  upcoming  meetings 
of  CCITT  Study  Group  VII  (5-16) 
February,  Study  Group  VIII  (26  March-4 
April)  and  Study  Group  XVU  (19-27 
April);  to  review  other  country 
contributions  relevant  to  these  meetings, 
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to  discuss  Study  Group  organization  and 
woricing  methods,  including  rapporteur's 
activities,  to  nominate  delegations  for 
these  meetings,  and  to  discuss  any  other 
business  that  may  be  raised  from  the 
floor  relevant  to  any  topics  within  the 
purview  of  U.S.  Study  Group  D. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  Umited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  building 
passes  are  required  for  each  attendee. 
Entry  will  be  facilitated  if  arrangements 
are  made  in  advance  of  the  meeting. 
Prior  to  the  meeting,  persons  who  plan 
to  attend  should  so  advise  the  office  of 
Mr.  Earl  Barbely,  State  Department. 
Washington,  DC,  telephone  (202)  647- 
5220.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  November  a  1989. 
Earl  S.  Barbely, 

Director,  Office  of  Telecommunications  and 
Information  Standards,  Chairman,  U.S. 
CCm  National  Committee. 
[FR  Doc.  89-27525  Filed  11-22-69;  8:45  am] 

BILUNQ  CODE  47tO-07-M 


[CM-8/1327] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea, 
Wortting  Group  on 
Radiocommunications;  Meetings 

The  Working  Group  on 
Radiocommunications  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  0930  on 
the  following  dates:  January  18, 1990: 
February  15. 199ft  April  19, 1990;  and 
June  21, 1990.  These  meetings  will  be 
held  in  room  9230  of  the  Department  of 
Transportation.  400  Seventh,  SW., 
Washington,  DC  20950-0001. 

The  purpose  of  these  meetings  is  to 
discuss  the  Global  Maritime  Distress 
and  Safety  System  (GMDSS),  and  to 
prepare  for  the  35th  and  36th  Sessions  of 
the  International  Maritime  Organization 
Subcommittee  on  Radiocommunications. 
Agenda  items  also  include  GMDSS 
implementation  in  the  U.S..  improved 
dissemination  of  maritime  safety 
information,  and  Chapter  9  of  the 
Torremolinos  International  Convention 
for  the  Safety  of  Fishing  Vessels. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  contact  Mr. 
Ronald  J.  Grandmaison,  U.S.  Coast 
Guard  Headquarters  (G-TTS-3).  2100 


Second  Street.  SW..  Washington.  DC 
20593-0001.  Telephone:  (202)  267-1389. 

Dated:  November  8, 1989. 
Thomas  |.  Wajda. 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  89-27528  Filed  11-22-89:  8:45  am) 

BILUNG  CODE  4710-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Fitness  Determination  of  Scott 
Aviation,  inc.  d/b/a  Scott  Air  Ctiarter 
d/b/a  Scott  Express 

AGENCY:  Department  of  Transportation. 
action:  Notice  of  commuter  air  carrier 
fitness  determination — Order  89-11-40, 
Order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  And  that 
Scott  Aviation,  Inc.  d/b/a  Scott  Air 
Charter  d/b/a  Scott  Express  is  flt, 
willing,  and  able  to  provide  commuter 
air  service  under  section  419(e)(1)  of  the 
Federal  Aviation  Act. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  Hie  their 
responses  with  the  Air  Carrier  Fitness 
Division,  Room  6401,  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  Tiled  no 
later  than  December  4, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  P.  Dimnigan,  Air  Carrier  Fitness 
Division,  Department  of  Transportation, 
400  7th  Street,  SW.,  Washington,  DC 
20590.  (202)  366-2342. 

Dated:  November  17, 1989. 
Jeffrey  N.  Shane. 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
(FR  Doc.  89-27511  Filed  11-22-89;  8:45  am] 
MIXING  CODE  4«1fr-«2-ll 


Coast  Guard 

Towing  Safety  Advisory  Committee; 
Meeting  of  Sut>commlttee 

agency:  Coast  Guard,  Department  of 

Transportation. 

ACnON:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Act  (Pub.  L  92- 
463;  U.S.C.  App.  I),  notice  is  hereby 
given  of  a  meeting  of  the  Subcommittee 
on  Tug-Barge  Construction,  Certification 
and  Operations  of  the  Towing  Safety 
Advisory  Committee  (TSAC).  The 


subcommittee  meeting  will  be  held  on 
January  16, 1990.  at  the  Houston 
Marriott  Hotel-Greenspoint.  255  North 
Belt  Drive.  Houston.  Texas  (713)  879- 
4000.  The  meeting  is  schedule  to  begin  at 
9:00  a.m.  The  agenda  for  the  meeting 
consists  of  the  following  items: 

1.  Development  of  suggested 
improvements  in  the  provisions  of  46 
CFR  part  151. 

2.  Evaluation  of  the  adequacy  of 
current  46  CTl  part  31  inspection 
intervals  for  tank  barges. 

3.  Evaluation  of  the  adequacy  of  U.S. 
Coast  Guard  policy  regarding  the 
application  of  "Rivers"  structural  rules 
for  tank  barges  regularly  plying  "Lakes, 
Bays  and  Sounds"  route  or  on  "Oceans" 
route  within  the  boundary  line. 

4.  Evaluation  of  the  requirement  for  a 
buckling  analysis  for  existing  barges 
with  "Rivers"  scantling  as  a  condition  of 
continuing  operation  on  "Lakes,  Bays 
and  Sounds"  or  "Oceans"  routes  within 
the  boimdary  line. 

5.  Evaluation  of  the  requirement  for 
high  level  alarms  in  cargo  tanks  on  tank 
barges  to  reduce  the  incidence  of  cargo 
tank  overfilling  and  overpressurization. 

6.  Evaluation  of  the  progress  in 
identifying  problems  confronting  the 
towing  industry  that  could  result  from  a 
full  conversion  to  1969  Tonnage 
Convention  tonnage. 

Members  of  the  public  may  present 
oral  or  written  statements  at  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  John  Hersh,  U.S,  Coast  Guard 
Headquarters  {G-MVI-2),  2100  2nd 
Street,  SW.  Washington.  DC  20593-0001. 
(202)  267-1181. 

Dated:  November  17. 1989. 
|.  D.  Sipea. 

Rear  Admiral.  U.S.  Coast  Guard  Chief  Office 

of  Marine  Safety,  Security  and  Enironmental 

Protection. 

(FR  Doc.  89-27592  Filed  11-22-89;  8:45  am] 

BILUNaCOOE  CGO-W-M7 


Federal  Aviation  Administration 

Meetings;  Bangor,  ME  Terminal  Radar 
Service  Area 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  public  meeting. 

summary:  The  FAA  is  proposing  to 
replace  the  Bangor,  ME  Terminal  Radar 
Service  Area  (TRSA)  by  designating 
Bangor  as  an  Airport  Radar  Service 
Area  (ARSA).  An  informal  airspace 
meeting  has  been  scheduled  to  provide 
the  opportunity  to  gather  additional 
facts  relevant  to  the  aeronautical  effects 
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of  the  proposal,  and  provide  interested 
persons  an  opportunity  to  discuss 
objections  to  the  proposal.  All 
comments  received  from  these  meetings 
will  be  considered  prior  to  the  issuance 
of  a  Notice  of  Proposed  Rulemaking 
(NPRM). 
date:  February  14, 1990. 

Time:     p.m. 

Location:  Operations  Building  #491, 
Bangor  Air  National  Guard  Base, 
Bangor,  ME. 

Point  of  contact:  Send  or  deliver 
comments  by  March  15, 1990,  to:  Federal 
Aviation  Administration,  Air  Traffic 
Division  ANE-530. 12  New  England 
Executive  Park.  Burlington.  MA  01803. 

For  further  information  contact  Eileen 
Seaman,  Air  Traffic  Division,  ANE-533, 
(617)  273-7132. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  New  England 
Region.  Representatives  from  the  FAA 
will  present  a  formal  briefing  on 
problems  and  proposals  for  change  that 
have  been  received  from  the  public.  All 
other  participants  will  be  given  an 
opportunity  to  make  a  presentation. 

(b)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  Team  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such  a 
presentation.  This  will  permit  the  Team 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter.  The  Team  may 
allocate  the  time  available  for  each 
presentation  in  order  to  accommodate 
all  speakers.  The  meeting  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportimity  to  address  the  panel. 
The  meeting  may  be  adjourned  at  any 
time  if  all  persons  present  have  had  the 
opportunity  to  speak. 

(c)  Any  person  who  wishes  to  present 
a  position  paper  to  the  Team,  pertinent 
to  the  topic  of  the  Bangor  ARSA.  may  do 
so.  Persons  wishing  to  hand  out 
pertinent  position  papers  to  the 
attendees  should  present  two  copies  to 
the  presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(d)  The  meeting  will  not  be  formally 
recorded,  however,  informal  tape 
recordings  will  be  made  of  presentations 
to  ensure  that  each  respondent's 
comments  are  noted  accurately.  A 
summary  of  the  comments  at  the 
meeting  will  be  made  available  to  all 
interested  parties. 

Materials  relating  to  the  proposed 
Bangor,  ME,  ARSA  will  be  accepted  at 
the  meeting.  Every  reasonable  effort  will 
be  made  to  hear  every  request  for 


presentation  consistent  with  a 
reasonable  closing  time  for  the  meeting. 
Written  materials  may  also  be 
submitted  to  the  Team  until  March  15. 
1990. 

Agenda 

Opening  Remarks  and  Discussion  on 

Meeting  Procedures 
Briefing  on  Identified  Problems  and 

Change  Proposals 
Pubhc  Presentations 
Closing  Conmients 

Issued  in  BurUngton.  N'lA.  on  November  15. 
1989. 

James  I.  Lucas, 

Manager,  Air  Traffic  Division,  ANE-500. 
(FR  Doc.  89-27551  Filed  11-22-89;  8:45  am] 

BILUNQ  CODE  4«10-1»-«i 


Flight  Service  Station  At  Eau  Claire 
County  Airport,  Eau  Claire,  Wi 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  closing. 

SUMMARY:  Notice  is  hereby  given  that  on 
November  7, 1989,  the  Flight  Service 
Station  (FSS)  at  Eau  Claire,  Wisconsin 
was  closed.  Services  to  the  aviation 
public  in  the  Eau  Claire  flight  plan  area, 
formerly  provided  by  Eau  Claire  FSS. 
are  being  provided  by  the  automated 
flight  service  station  (AFSS)  at  Green 
Bay.  Wisconsin.  This  information  will  be 
reflected  in  the  FAA  organization 
statement  the  next  time  it  is  reissued. 
[Sec.  313(a).  72  Stat.  752;  49  U.S.C.  1354.) 
Timothy  P.  Forte. 

Regional  Administrator,  Great  Lakes  Region. 
[FR  Doc.  89-27552  Filed  11-22-89;  8:45  am] 

BILUNQ  CODE  4«10-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SutMnitted  to  OMB  for 
Review 

Date:  November  17, 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 1500  Pennsylvania 
Avenue  NW..  Washington.  DC  20220. 


U.S.  Customs  Service 

OMB  Number  1515-0068. 

Form  Number  CF  28. 

Type  of  Review:  Extension. 

Title:  Request  for  Information. 

Description:  Customs  Form  28  is  used 
to  request  additional  information  from 
importers  if  sufficient  information  is  not 
provided  on  the  invoice  or  entry 
documentation  for  Customs  to  carry  out 
their  responsibilities. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150.000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Borden:  82,500  hours. 

OMB  Number  1515-0091. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Importers  of  Merchandise 
Subject  to  Actual  Use  Provision. 

Description:  This  part  of  the 
Regulation  provides  that  certain  items 
may  be  admitted  duty-free,  such  as 
farming  implements,  seed  potatoes,  etc. 
providing  the  importer  can  prove  these 
items  were  actually  used  as 
contemplated  by  the  law.  The  importer 
must  maintain  detailed  records  and 
furnish  a  statement  of  use. 

Respondents:  Individuals  or 
households,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  13.000  hours. 

Clearance  Officer.  Dennis  Dore  (202) 
535-9267,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316. 1301  Constitution  Avenue  NW.. 
Washington.  DC  20229. 

OMB  Reviewer.  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20.503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  89-27584  Filed  11-22-89;  a-45  am) 

BILUNQ  CODE  4t10-2S-«i 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  13. 1989. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
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requirement(8)  to  0MB  for  review  and 
clearance  under  the  Paperworic 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  8ubnii8sion(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  0MB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2224, 
1500  Pennsylvania  Avenue,  ^fW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0051. 

Form  Number  IRS  Form  990-C. 

Type  of  Review:  Resubmission. 

TiUe:  Farmers'  Cooperative 
Association  Income  Tax  Return. 

Description:  Form  990-C  is  used  by 
farmers'  cooperatives  to  report  the  tax 
imposed  by  section  1381.  IRS  uses  the 
information  to  determine  whether  the 
lax  is  being  properly  reported. 

Respondents:  Farms,  Businesses  or 
other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5.600. 

Estimated  Burden  Hours  Per  -' 
Response/RecordKeeping: 
Recordkeeping — 75  hrs..  34  mins. 
Learning  about  the  law  or  the  form — 23 

hrs..  4  mins. 
Preparing  the  form — 40  hrs..  13  mins. 
Copying,  assembling,  and  sending  the 

form  to  IRS— 4  hrs..  17  mins. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  801.640  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW..  Washington,  DC.  20224. 

OMB  Review:  Mik)  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  89-27585  Filed  11-22-89;  8:45  am] 

nUJNO  COOE  4tW-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

Date:  November  13, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requi»ement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
i>ublic  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224. 1500  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0197. 

Form  Number  IRS  Form  5300. 

Type  of  Review:  Revision. 

Title:  Application  for  Determination 
for  Employee  Benefit  Plan. 

Description.  IRS  needs  certain 
information  on  the  financing  and 
operating  of  employee  benefit  and 
employee  contribution  plans  set  up  by 
employers.  IRS  uses  Form  5300  to  obtain 
the  information  needed  to  determine 
whether  the  plans  qualify  under  Code 
sections  401(a)  and  501(a). 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  Businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300.000. 

Estimated  Burden  House  Per 
Response/Recordkeeping: 
Recordkeeping — 25  hrs.  58  mins. 
Learning  about  the  law  or  the  form — 6 

hrs.,  41  mins. 
Preparing  the  form — 9  hrs.,  13  mins. 
Copying,  assembling,  and  sending  the 

form  to  IRS — 32  mins. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  11,823.000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB:  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[PR  Doc.  69-27586  Filed  11-22-89;  8:45  am] 

BIUJNO  COOE  4S10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  13, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 


Treasury.  Room  2224. 1500  Pennsylvania 
Avenue.  NW..  Washington.  DC  20220. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMB  Number  1512-0220. 

Form  Number  ATF  F  5170.4. 

Type  of  Review:  Extension. 

Title:  Application  for  Importer's  and/ 
or  Wholesaler's  Basic  Permit  Under 
Federal  Alcohol  Administration  Act. 

Description:  Form  5170.4  is  completed 
by  persons  intending  to  engage  in  the 
business  of  importing  and/or  « 

wholesaling  alcoholic  beverages.  The 
information  provided  allows  ATF  to 
identify  the  applicant  and  the  location  of 
the  business  and  to  determine  whether 
the  applicant  qualifies  for  a  basic  permit 
under  the  Federal  Alcohol 
Administration  Act. 

Respondents:  Individuals  or 
household.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1.300. 

Estimated  Burden  Hours  Per 
Response:  3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3.900  hours. 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7011, 1200 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget  Room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 
|FR  Doc.  89-27587  Filed  11-22-89:  MS  am] 

BILLING  COOC  4«10-2S-« 


Public  Information  Collection 
Requirements  Sut>mltted  to  OMB  for 
Review 

Date:  November  13, 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the        > 
Treasury,  Room  2224. 15th  and  j 

Pennsylvania  Avenue.  NW..  i 

Washington.  DC  2022U.  < 
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Fmandal  Management  Service 

OMB  Number  1510-0007. 

Form  Number  ^  ligg-A. 

Type  of  Review:  Extension. 

Title:  Direct  Deposit  Sign-Up  Form. 

Descriplioa:  The  Direct  Deposit  Sign- 
Up  Form  is  used  by  recipients  to 
authorize  the  deposit  of  Federal 
payments  into  their  accounts  at 
financial  institutions.  This  information  is 
used  to  route  the  Direct  Deposit 
payment  to  the  correct  account  at  the 
correct  financial  institution.  It  identifies 
persons  who  have  processed  the  form. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Federal  agencies  and  employees. 
Non-profit  institutions. 

Estimated  Number  of  Respondents: 
3,850,00a 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
654,500  hours. 

Clearance  Officer  Mary  MacLeod 
(301)  436-5300,  Financial  Management 
Service,  Room  500-A,  3700  East  West 
Highway,  Hyattsville,  MD  20782. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-688a  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
(FR  Doc.  89-27588  Filed  11-22-89;  8:45  am] 

BILLING  CODE  W10-2S-M 


Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AQENCy:  Departmental  Offices, 

Treasury. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 
DATE:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Tliursday.  December  14, 
1989,  at  9:30  a.m.  in  Room  4121  of  the 
Department  of  the  Treasury.  1500 
Pennsylvania  Avenue  NW.,  Washington, 
DC.  I 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Cormell.  Director,  Office  of 
Trade  and  Tariff  Affairs.  Office  of  the 
Assistant  Secretary  (Enforcement), 
Room  4004.  Department  of  the  Treasury. 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220.  Tel.:  (202)  566- 
8435. 


8UPPt£MENTARy  INFOR«MTION:  Agenda 

items  for  the  fifth  meeting  of  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service  on  December  14. 1989, 
will  include: 

L  Old  Business 

1.  Update  on  thenser  fee  legislation. 

2.  Triangle  processing:  report  on  fte 
project  and  status  of  the  proposed 
legislation. 

n.  New  Business 

1.  Review  of  the  Annual  Report  to 
Congress  of  the  Advijory  Committee. 

2  Other  new  business. 

"The  meeting  is  open  to  the  public 
Owing  to  the  security  procedures  in 
place  at  the  Treasury  Building,  it  is 
necessary  for  any  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  to  give 
advance  notice.  In  order  to  be  admitted 
to  the  building  to  attend  the  meeting, 
contact  Dennis  M.  O'Connell  at  (202) 
566-8435,  no  later  than  Friday, 
December  8, 1989. 
Salvatora  R.  Martoche. 
Assistant  Secretary  (Enforcement). 
[FR  Doc.  89-27559  Filed  11-22-89;  a-45  am] 

BILUNG  CODE  4S10-2S-M 


Office  of  the  Secretary 

[Amendment  to  Department  Circular- 
Public  Debt  Series— No.  32-89] 

8V8%  Treasury  Bonds  of  2019 

Washington,  November  9, 1989. 

Department  of  the  Treasury  Circidar. 
Pubhc  Debt  Series  No.  32-89.  dated 
November  2, 1989.  descriptive  of  8Vi% 
Treasury  Bonds  of  2019.  is  hereby 
amended  effective  November  9, 1989. 

"The  same-numbered  paragraph  of 
Department  of  the  Treasury  Circular, 
Publir  Debt  Series — No.  32-89.  is  hereby 
amended  and  replaced  with  the 
following  paragraph.  The  other  terms 
and  conditions  remain  unchanged. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500,  prior  to 
IHK)  p.m.,  Eastern  Standard  time, 
Tuesday,  November  14, 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Monday, 
November  13, 1989.  and  received  no 
later  than  Wednesday,  November  15, 
1989. 

TTie  foregoing  Amendment  was 
effected  under  authority  of  Chapter  31  of 
TiUe  31,  United  States  Code.  Notice  and 


public  procedores  thereof  are 

unnecessary  as  the  fiscal  policy  of  tfie 

United  States  is  involved. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

[FR  Doc.  89-27581  Filed  11-22-89;  8:45  am| 

BHJJNOCOOC  4«1(M0-M 


[Amendment  to  Department  Circular— 
Public  Debt  Sertee    Ho.  30-M) 


Treasury  Notes,  Series  U«1M2 

Wasiiingtoa  November  9. 1988. 

Department  of  the  Treasury  Cfrctrfar, 
Public  Debt  Series  No.  3a-fl9.  dated 
November  2, 1989,  descriptive  of 
Treasury  Notes  of  Series  U-1992  is 
hereby  amended  effective  November  9, 
1989. 

The  same-niunbered  paragraph  of 
Department  of  the  Treasury  Circular. 
Public  Debt  Series— No.  30-89,  is  hereby 
amended  and  replaced  with  the 
following  paragraph.  The  other  terms 
and  conditions  remain  unchanged. 

3.  Sale  Procedures 

3.1  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington.  DC  20239-1500.  prior  to 
1:00  p.m..  Eastern  Standard  time. 
"Thursday,  November  9, 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Wednesday, 
November  8, 1989,  and  received  no  later 
than  Wednesday,  November  15, 1989. 

"The  foregoing  Amendment  was 
effected  under  authority  of  chapter  31  of 
title  31,  United  States  Code.  Notice  and 
public  procedures  thereof  are 
uimecessary  as  the  fiscal  pohcy  of  the 
United  States  is  involved. 
Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  89-27577  Filed  11-22-89;  8:45  am] 

SHXMG  CODE  4S10-40-M 


[Supplement  to  Department  Circular- 
Public  Debt  Series— No.  30-«9] 

Treasury  Notes,  Series  U-1992 

Washington.  November  13, 1989. 

"The  Secretary  announced  on 
November  9. 1989.  that  the  interest  rate 
on  the  notes  designated  Series  U-1992. 
described  in  Department  Circular — 
Public  Debt  Series— No.  30-89  dated 
November  2. 1989.  as  amended,  will  be 
7%  percent.  Interest  on  the  notes  will  be 


BEST  COPY  AVAILABLE 
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payable  at  the  rate  of  7%  percent  per 

annum. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc.  89-27578  Filed  11-22-89;  8:45  am] 

MLUNOCOOE  M1<M0-« 


[Amendment  to  Department  Circular- 
Public  Debt  SeHe»-No.  31-89] 

Treasury  Notes,  Series  D-1999 

Washingtoa  November  9, 1989. 

Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  31-89,  dated 
November  2, 1989,  descriptive  of 
Treasury  Notes  of  Series  D-1999,  is 
hereby  amended  effective  November  9. 
1989. 

The  same-numbered  paragraph  of 
Department  of  the  Treasury  Circular, 
Public  Debt  Series— No.  31-89,  is  hereby 
amended  and  replaced  with  the 
following  paragraph.  The  other  terms 
and  conditions  remain  unchanged. 


3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500,  prior  to 
12:00  noon,  Eastern  Standard  time. 
Monday,  November  13. 1989. 
Noncompetitive  tenders  as  deHned 
below  will  be  considered  timely  if 
postmarked  no  later  than  Sunday. 
November  12, 1989,  and  received  no 
later  than  Wednesday,  November  15, 
1989. 

The  foregoing  Amendment  was 
effected  under  authority  of  chapter  31  of 
title  31.  United  States  Code.  Notice  and 
public  procedures  thereof  are 
unnecessary  as  the  fiscal  policy  of  the 
United  States  is  involved. 
Marcus  W.  Page. 

Acting  Fiscal  Assistant  Secretary. 
(FR  Doc.  89-27579  Filed  11-22-89;  8:45  am] 

BILUNO  CODE  4S10-40-M 


(Supplement  to  Department  Circular- 
Public  Debt  Seflea— Na  31-89] 

Treasury  Notes,  Series  D-1999 

Washington.  November  14. 1989. 

The  Secretary  announced  on 
November  13. 1989,  that  the  interest  rate 
on  the  notes  designated  Series  D-1999, 
described  in  Department  Circular — 
Public  Debt  Series— No.  31-89  dated 
November  2. 1989.  as  amended,  be  7% 
percent.  Interest  on  the  notes  will  be 
payable  at  the  rate  of  7%  percent  per 
annum. 

Marcus  W.  Page. 

Acting  Fiscal  Assistant  Secretary. 
(FR  Doc.  89-27580  Filed  ll-22-e9;  8:45  am] 
MLUNO  COOE  4S10-4O-M 
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Pridajr,  November  M,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubttshed 
under  the  "Government  in  the  Sunshine 
Acr  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


AFRICAN  DEVELOPMENT  FOUNDATION 

Board  of  Directors  Meeting 

TIME:  10:00  a.m.-l:0O  p.m. 

PLACE:  African  Development 

Foundation. 

DATE:  Friday,  8  December  1989. 

STATUS:  Open. 

Agenda 

1.  Chairman's  Report. 

2.  President's  Report. 

3.  Other  Business. 

CONTACT  PERSON  FOR  MORE 

information:  Ms  Janis  McCoUim,  673- 

3916. 

Leonard  K.  Robinson,  Jr., 

■President 

(FR  Doc.  69-27660  Filed  11-20-89;  4:51  pmj 

BILUNO  CODE  S11V01-M 

coMMOorrv  futures  trading 

COMMISSION 

TIME  AND  date:  10:30  a.m..  Wednesday. 

November  22. 1989. 

place:  2033  K  St..  NW..  Washington. 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  89-27707  Filed  11-21-89;  2:07  pmj 

BILUNQ  CODE  S3S1-01-4I 

FEDERAL  ELECTION  COMMISSION 
***** 

DATE  AND  TIME:  Tuesday,  November  28, 

1989  at  10:00  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  Public. 

rrEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
S  437g.  Audits  conducted  pursuant  to  2  U.S.C 
S  437g  and  S  438(b)  and  Title  26  U.S.C. 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 


DATE  AND  TIME:  Thursday,  November  M, 

1969  at  10:00  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 

D.C.  {Ninth  Floor). 

STATUS:  This  meeting  will  l>e  open  to  the 

Public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Mintues. 

Draft  Advisory  Opinions: 
Draft  AO  1989-23 
David  T.  Wright  on  behalf  of  Coopers  ft 
Lybrand. 
Draft  AO  1989-24  (Tentative) 
Kay  Yarbrough  on  behalf  of  First  Florida 
Partners  for  Good  Government. 
Draft  AO  1989-25 
John  P.  Stabile,  II  on  behalf  of  New 
Hampshire  Republic  State  Committee. 
Draft  AO  1989-26 
Trey  Rogers  on  behalf  of  Dick  Bond  for 
Congress. 
Status  of  Presidential  Audits. 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATKHC 

Mr.  Fred  Eiland,  Information  Officer. 

Telephone:  (202)  376-3155. 

Marjorie  W.  Enunons, 

Secretary  of  the  Commission. 

[FR  Doc.  89-27741  Filed  11-21-89;  3:14  pm] 

MLUNO  CODE  671S-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Meeting 

DATE  AND  TIME:  The  Board  of  Directors 

meeting  will  be  held  on  December  1. 

1989.  The  meeting  will  commence  at 

10:00  a.m. 

PLACE:  Holiday  Inn  Capitol,  Columbia 

Room  North,  550  "C"  Street,  SW.. 

Washington.  DC  20024. 

STATUS  OF  MEETING:  Open  [A  portion  of 

the  meeting  may  be  closed  subject  to  the 

recorded  vote  of  a  majority  of  the  Board 

of  Directors  to  discuss  privileged  or 

confidential,  personal,  investigatory  and 

litigation  matters  under  the  Government 

in  the  Sunshine  Act  [5  U.S.C.  552b  (c) 

(4).  (5).  (7).  and  (10)  and  45  CFR  1622.5 

(c).  (d),  (f),  and  (h)]. 

MATTERS  TO  BE  CONSIDERED:  A  portion 

of  the  meeting  may  be  closed  for  the 

reasons  cited  above,  subject  to  an 

advance  recorded  vote  of  a  majority  of 

the  Board  of  Directors. 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes. 
—June  13, 1989 

3.  Discussion  and  Approval  of  Fiscal  Year 

1991  Budget  Proposal. 


4.  Report  on  Presidei>t  Wear's  Trrp  to 

Address  the  California  Legal  Services 
Trust  Fund  CoBBmiaaiaa. 

5.  Report  and  Accounting  of  the  Use  of 

Outside  Law  Firms  by  Corporation  Staff. 

6.  Report  and  Accounting  of  thJe  Pumit  of 

Lobbying  activities  by  Corporation  Staff. 

7.  Reqvests  for  Emergency  Funding. 

8.  Adjournment. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Maureen  R.  Bozell. 
Executive  Office.  (202)  863-1839. 

Date  Issued:  November  21, 1989. 
Maureen  R.  Bozell. 
Corporation  Secretary. 

(FR  Doc.  89-27733  Filed  11-21-89;  2:08  pm] 

BNiJNO  COOE  7050-01^ 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:40  p.m.  on  Thursday.  November  16, 
1989,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  certain 
matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  by  Director 
M.  Danny  Wall  (Director  of  the  Office  of 
Thrift  Supervision),  and  Chairman  L 
William  Seiurnan,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  pubUc;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4).  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2),  (c)(4).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington.  DC. 

Dated:  November  20. 1989. 
Resolution  Trust  Corporation. 
lohn  M.  Buckley.  Jr., 

Executive  Secretary. 

[FR  Doc.  89-27705  Filed  11-21-89;  8:45  am) 

MLUNG  CODE  «714-0t-M 
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TENNCSSPe  VALLEY  AUTHOArTY 

"FE DIHA     ■-< t  ,  STER"  CITATION  OF 

psevioos  4'«»«OL.NCEllEim  54  PR  48056 

POEvouSt  •  ANMOUNCED  TIMS  ANO  DATS 

o^  M^rnNO:  lO  a.m.  (EST)  Wednesday. 

"ber22.1989. 
^»  €  >  OUSLV  ANNOUNCED  PLACE  OF 
ME  6-^  no:  TV  a  Chattanooga  Office 
ww.i.j^.ex  Auditorium,  1101  Market 
Street,  Chattanooga,  Tennessee. 
CHANGE  IN  THE  MEETINQ:  Each  member 


of  the  TVA  Board  of  Directors  has 
approved  the  addition  of  the  following 
item  to  the  previously  announced 
agenda: 

A — Budget  and  Financing 
1.  Redemption  Prior  to  Maturity  of  Certain 

High-Interest  Debt  Held  by  the  Federal 

Financing  Bank. 
Item  Al  in  the  previously  announced  agenda 

is  redesignated  as  A2. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  Carmichael, 


Manager,  Public  Affairs,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
615-632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office.  202-479-4412. 

WlUiam  L  Osteen,  |r.. 

Assistant  Secretary  and  Associate  General 
Counsel. 

[FR  Doc.  88-27673  Filed  11-21-89: 10:56  am| 
eauNG  CODE  nift-oi-M 


Friday 

November  24,  1989 


Part  II 


OeDariiimnt  Of  the 

interior 

Fish  and  Wiidiife  Service 

Endangered  Species  Act  Notification: 
Tibetan  Argali,  Peopie's  Republic  of 
China;  Notice 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Review  of  Status  of  Argali  Sheep; 
Notice  of  Status  Review 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Act  Notification; 
TitMtan  Argali,  People's  Republic  of 
China 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  information  No.  20. 

Subject:  Tibetan  argali  [Ovis  ammon 
hodgsoni) — People's  Republic  of  China. 
summary:  The  Fish  and  Wildlife  Service 
(Service)  has  determined  that  the 
endangered  wild  sheep  known  as  the 
Tibetan  argali  [O.  a.  hodgsoni]  occurs  in 
Xizang  Province.  Qinghai  Province,  and 
portions  of  Xinjiang.  Sichuan,  and 
Gansu  Provinces.  People's  Republic  of 
China,  and  in  other  areas  of  the  Tibetan 
Plateau.  Due  to  a  recent  investigation 
involving  the  import  of  several  Tibetan 
argali,  the  Service  wishes  to  notify  the 
public  that  O.  a.  hodgsoni  occurs  in 
these  areas  and  is  afforded  the  full 
protection  of  the  Endangered  Species 
Act.  In  particular,  the  Service  warns  big- 
game  hunters  traveling  to  China  for  the 
purpose  of  taking  argali  sheep  that  O.  a. 
hodgsoni  may  not  be  imported  into  the 
United  States  without  a  permit  from  the 
Service.  The  Service  will  closely 
scrutinize  all  specimens  of  Ovis  ammon 
that  are  imported  to  determine  if  they 
are  the  listed  subspecies. 

date:  This  notice  is  effective  November 
24, 1989  and  remains  in  effect  until 
revoked. 

ADDRESS:  Questions  regarding  this 
notice  should  be  addressed  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
Division  of  Law  Enforcement,  P.O.  Box 
3247,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 

Clark  R.  Bavin,  Chief,  Division  of  Law 


Enforcement,  U.S.  Fish  and  Wildlife 
Service,  at  the  above  address. 
Telephone  (703)  358-1949,  FFS  921-1949. 
SUPPLEMENTARY  INFORMATION:  On 
March  6, 1973,  the  Tibetan  argali  (Ovis 
ammon  hodgsoni)  was  listed  on 
Appendix  I  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  (TIAS  8249).  Federal  regulations 
(50  CFR  part.23)  state  that  species  Usted 
on  Appendix  I  may  not  be  imported  into 
the  United  Stales  unless  the  Service  has 
issued  an  import  permit  upon  fmding 
that  the  import  would  not  be  detrimental 
to  the  survival  of  the  species. 

On  June  14, 1976  (41  FR  24064. 
effective  July  14, 1976).  the  Service  listed 
the  Tibetan  argali  as  endangered  under 
the  Endangered  Species  Act  (Act)  (16 
U.S.C.  1531  et  seq:,  50  CFR  17.11).  The 
Act  provides  that  species  listed  as 
endangered  may  not  be  imported  into 
the  United  States  without  a  permit  from 
the  Service  (16  U.S.C.  1538(a)(1)(A). 

In  1988.  a  group  of  big-game  hunters 
traveled  from  the  United  States  to 
Gansu  Province.  People's  RepubHc  of 
China,  and  shot  several  argali  sheep.  On 
their  return  to  the  United  States,  the 
hunters  presented  export  permits  from 
the  Chinese  government  and  declared 
the  sheep  only  as  Ovis  ammon,  without 
identifying  the  subspecies  involved.  The 
Service  detained  the  trophies  and 
consulted  several  world  experts  on  wild 
sheep,  who  identified  them  as  the 
endangered  subspecies  O.  a.  hodgsoni. 
Subsequently,  the  Service  seized  the 
argali  trophies  and  submitted  the  matter 
to  the  United  States  Attorney  and  the 
Field  Solicitor,  Department  of  the 
Interior,  for  the  appropriate  action. 

A  dispute  over  the  identification  and 
taxonomic  classification  of  the  trophies 
arose  during  the  investigation.  Wfcle  the 
Service  ultimately  concluded  that  the 


trophies  were  properly  identified  as  O. 
a.  hodgsoni,  the  unavoidably  long  delay 
in  the  adjudication  process  resulted  in 
court  rulings  that  Hnally  caused  the 
Service  to  return  the  trophies  to  the 
hunters.  In  order  to  avoid  future 
situations  of  a  similar  nature,  the 
Service  is  currently  reviewing  the  status 
of  Ovis  ammon  and  other  taxa  listed 
under  the  Endangered  Species  Act  to 
determine  if  any  changes  are  needed  to 
further  clarify  the  present  classification 
of  the  species  or  subspecies  involved. 

Action  by  the  Fish  and  Wildlife  Service 

The  Service  reaffirms  that  the  Tibetan 
argali  (Ovis  ammon  hodgsoni]  ranges 
throughout  the  Tibetan  Plateau, 
including  but  not  limited  to  Xizang 
Province.  Qinghai  Province,  and 
portions  of  Xinjiang,  Sichuan,  and 
Gansu  Provinces.  People's  Republic  of 
China.  This  subspecies  is  listed  as 
endangered  and  will  be  afforded  the  full 
protection  of  the  Endangered  Species 
Act. 

Specifically,  O.  a.  hodgsoni  may  not 
be  imported  into  the  United  States 
without  a  permit  from  the  Service.  All 
specimens  of  Ovis  ammon  that  are 
imported  will  be  closely  scrutinized  to 
determine  if  they  are  the  Hsted 
subspecies.  The  Service  will  continue  to 
rigorously  enforce  the  Endangered 
Species  Act  and  will  refuse  import 
clearance  for  specimens  of  any  species 
listed  as  endangered  or  on  Appendix  I  of 
CITES  that  are  imported  without  a 
permit  from  the  Service. 

This  notice  was  prepared  by  Senior 
Special  Agent  Michael  Sutton,  Division 
of  Law  Enforcement. 

Dated:  November  16, 1989. 
Richard  N.  Smith, 
Deputy  Director. 

[FR  Doc.  89-27505  Filed  11-22-89;  8:45  am] 
BtLUNGCOOE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Review  of  Status  of  Argali 
Sheep 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  status  review. 

SUMMARY:  The  Service  announces  a 
review  of  the  status  of  the  argali  sheep 
of  Central  Asia.  At  present,  only  a  single 
subspecies,  Ovis  ammon  hodgsoni,  is 
classified  as  endangered.  There  are 
questions  as  to  the  systematics  and 
distribution  of  this  subspecies,  and  also 
'as  to  whether  other  subspecies  may 
warrant  addition  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
DATE:  Comments  and  information  may 
be  submitted  until  March  26, 1990. 

ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief,  Office  of  Scientific  Authority; 
Mail  Stop:  Room  725,  Arlington  Square; 
U.S.  Fish  and  Wildlife  Service; 
Washington,  DC  20240.  Comments  and 
other  information  received  will  be 
available  for  public  inspection,  by 
appointment,  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  in  Room  750. 
4401  North  Fairfax  Drive.  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT! 

Dr.  Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708  or  FTS 
921-1708). 

SUPPLEMENTARY  INFORMATION:  The 

argali  sheep  (Ovis  ammon]  is  a  relative 
of  the  North  American  bighorn  sheep 
(Ovis  canadensis).  It  is  found  in 
mountainous  parts  of  Central  Asia, 
including  Kazakhstan,  southern  Siberia, 
northern  and  western  China.  Tibet, 
Nepal,  and  northern  India.  As  many  as 
17  subspecies  have  been  recognized 
(Nadler  et  al.  1973). 


In  the  Federal  Register  of  June  14, 1976 
(41  FR  24064),  the  U.S.  Fish  and  Wildlife 
Service  (Service)  classified  the 
subspecies  Ovis  ammon  hodgsoni  as 
endangered.  This  listing  was  in  response 
to  a  petition  requesting  endangered 
classification  for  all  taxa  that  were 
already  on  Appendix  I  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora,  but  that  then  were  not  on  the  U.S. 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants. 

According  to  some  authorities,  such  as 
EUerman  and  Morrison-Scott  (1966)  and 
Nadler  et  al.  (1973),  the  subspecies  O.  a. 
hodgsoni  is  found  in  the  Himalayan 
region  and  parts  of  the  Chinese  province 
of  Xizang  (Tibet),  while  another 
subspecies,  O.  a.  dalailamae,  occurs 
farther  north  and  east  in  the  Chinese 
provinces  of  Xinjiang,  Qinghai,  Gansu, 
and  Sichuan.  Other  authorities, 
including  Pfeffer  (1967)  and  Valdez 
(1982)  consider  O.  a.  dalailamae  to  be 
only  a  synonym  of  O.a.  hodgsoni,  and 
thus  the  range  of  the  latter  actually 
includes  that  of  the  former.  In  the  U.S. 
List  of  Endangered  and  Threatened 
Wildlife,  the  range  of  hodgsoni  is  given 
as  "China  (Tibet,  Himalayas)." 

As  pointed  out  in  the  notice  by  the 
Service's  Division  of  Law  Enforcement, 
in  this  same  issue  of  the  Federal 
Register,  a  recent  legal  action  involved 
the  importation  of  trophies  of  ai^ali 
sheep  killed  in  Gansu  Province.  In  the 
course  of  this  action,  a  dispute  arose  as 
to  whether  the  trophies  represented  O. 
a.  hodgsoni.  The  Service  eventually 
concluded  that  the  trophies  were 
properly  identified  as  hodgsoni. 

The  Service  now  is  considering 
changes  to  the  List  of  Endangered  and 
Threatened  Wildlife,  so  that  the  range  of 
O.  a.  hodgsoni  is  fully  and  accurately 
delineated,  and  that  any  appropriate 
synonyms  are  taken  into  account.  The 
Service  also  has  received  information 
suggesting  that  additional  subspecies  of 
O.  ammon,  including  both  possible 
synonyms  of  hodgsoni  and  other 


subspecies,  are  of  serious 
bioconservation  concern  and  may 
warrant  U.S.  classification  as 
endangered  or  threatened.  The 
International  Union  for  Conservation  of 
Nature  and  Natural  Resources  currently 
classifies  the  entire  species  O.  ammon 
as  "indeterminate."  meaning  that  it  is 
known  to  qualify  for  one  of  that 
organization's  categories  of 
"endangered",  "vulnerable,"  or  "rare," 
but  that  information  is  not  yet  sufficient 
to  determine  which  designation  is  most 
appropriate.  In  order  to  help  clarify  the 
situation  and  resolve  its  own  listing 
questions,  the  Service  now  solicits  ■ 
relevant  data,  comments,  and 
pubUcations  dealing  with  the  taxonomy, 
distribution,  and  bioconservation  status 
of  all  subspecies  of  O.  ammon. 
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List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  November  16, 1989. 
Richard  N.  Smith. 

Deputy  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  89-27506  Filed  11-22-89;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Hart-Scott-Rodino  Act  Antitrust 
Improvements  Act  of  1976  and 
Regulations  Thereunder;  Statement 
Concerning  Hart-Scott-Rodino  Filing 
Fees 

agency:  Federal  Trade  Commission. 
action:  Notice 

summary:  On  November  21. 1989, 
President  Bush  signed  info  law  the 
Commerce.  Justice,  State,  the  Judiciary 
and  Related  Agencies  Appropriations 
Bill  for  Fiscal  1990.  Section  605  of  that 
statute,  as  enacted,  requires  the 
payment  of  a  filing  fee  of  $20,000  by 
each  person  acquiring  voting  securities 
or  assets  who  is  required  to  file  a 
premerger  notification  by  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976  and  regulations  promulgated 
thereunder.  The  statute  requires  the 
Federal  Trade  Commission 
("Commission")  to  assess  and  collect 
the  filing  fees  five  working  days  after  its 
enactment  and  thereafter.  The  statute 
also  specifies  that  no  such  notification 
shall  be  considered  filed  until  the 
required  fee  has  been  paid.  The 
Commission  has  issued  this  statement  in 
order  to  advise  the  public  about  the 
filing  fee  obligation. 

EFFECTIVE  DATE:  The  filing  fee 
requirement  is  effective  as  of  November 
29, 1989.  Premerger  notification  and 
report  forms  received  after  5  p.m. 
eastern  time  on  November  28, 1989  will 
be  deemed  effected  on  November  29, 
1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  M.  Sipple.  Jr.,  Chief,  Premerger 
Notification  Office,  Bureau  of 
Competition  (Sixth  Street  and 
Pennsylvania  Avenue  NW.,  Room  300), 
Federal  Trade  Commission, 
Washington.  DC  20580,  202-326-2862. 

SUPPLEMENTARY  INFORMATION: 

Statement  of  the  Federal  Trade 
Commission  on  Hart-Scott-Rodino  Filing 
Fees 

On  November  8, 1989,  the  United 
States  Congress,  as  part  of  the 
Commerce.  Justice,  and  State 
Appropriations  Bill  ',  mandated  that  a 
fee  of  $20,000  must  be  paid  by  "persons 
acquiring  voting  securities  or  assets  who 
are  required  to  file  premerger 
notifications  by  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976  and 
the  regulations  promulgated  thereunder" 


(the  Act).«  President  Bush  signed  the  Bill 
into  law  on  November  21, 1989.  The 
statute  requires  the  Federal  Trade 
Commission  ("Commission")  to  assess 
and  collect  the  filing  fees  five  working 
days  after  its  enactment  and  thereafter. 
The  statute  further  specifies  that  "[fjor 
purposes  of  said  Act,  no  notification 
shall  be  considered  filed  until  payment 
of  the  fee  required  by  this  Section."  In 
other  words,  as  of  November  29. 1989. 
the  waiting  period  required  under  the 
Act  will  not  begin  until  payment  of  a 
filing  fee. 

The  Commission  issues  this  statement 
in  order  to  advise  the  public  about  the 
filing  fee  obligation,  and  to  set  out 
procedures  for  payment  of  the  filing  fee 

/.  Persons  With  a  Fee  Payment 
Obligation 

The  statute  requires  persons  acquiring 
voting  securities  or  assets  who  are 
required  to  file  premerger  notifications 
by  the  Act  and  the  regulations  ^ 
promulgated  thereunder  to  pay  a  filing 
fee.  "Acquiring  person"  is  defined,  for 
purposes  of  the  Act.  in  Rule  801.2. 

In  most  transactions  the  Act  and 
Rales  specify  only  one  acquiring  person 
who  is  required  to  file  a  premerger 
notification,  and  who  therefore  is 
obligated  by  the  statute  to  pay  a  filing 
fee.  However,  in  some  transactions  more 
than  one  person  is  required  under  the 
Act  and  Rules  to  file  a  premerger 
notification.  In  these  circumstances, 
each  acquiring  person  required  to  file  a 
premerger  notification  will  be  obligated 
by  the  statute  to  pay  a  filing  fee.  Some 
of  the  more  common  transactions  in 
which  this  is  likely  to  occur  are  set  out 
below 

For  consolidations  in  which  more  than 
one  person  is  an  acquiring  person   ^ 
required  to  file  a  premerger  notification, 
each  such  person  must  separately  pay  a 
filing  fee.  [See  Rule  801.2(d)). 

Example  *•  (1)  Assume  corporations  A  and 
B  (each  being  its  own  ultimate  parent  entity) 
will  t>e  consolidated  pursuant  to  an 
agreement  in  which  a  newly  formed 
corporate  entity,  C,  will  be  the  surviving 
entity  The  shareholders  of  A  and  B  will 
receive  newly  issued  shares  of  C  as  a  result 
of  the  transaction.  Under  the  Act  and  Rules  A 


■  Commerce.  Justice.  State,  the  |udiciary  and 
Related  Agencies  .Appropriations  Bill  for  the  Fiscal 
Year  Ending  Septemoer  30. 1990  (H.R.  2991).  section 
60S. 


*  References  to  "the  Act"  refer  to  section  7A  of 
the  Clayton  Act.  15  L'.S.C.  18a.  as  added  by  section 
201  of  the  Hart-Scott-Rodino  .Antitrust 
Improvements  Act  of  1976.  Pub.  L  95-435. 90  Stat. 
1390. 

'  References  to  "Regulations"  and  "Rules"  in  this 
statement  refer  to  the  Premerger  Notification  Rules, 
16  CFR  parts  801-803. 

*  Throughout  the  examples,  persons  are 
designated  ("A"  "B"  etc.)  with  quotation  marks, 
and  entities  are  designated  (A.  B,  etc.)  without 
quotation  marks.  Unless  otherwise  indicated, 
assume  the  size-of-person.  size-of-transaction  and 
commerce  tests  are  satisfied. 


and  B  are  each  an  acquiring  person  required 
to  file  a  premerger  notification  and  pay  a 
filing  fee.  Any  shareholder  of  A  or  B  who  is 
also  an  acquiring  person  required  to  file  a 
premerger  notification  under  Rule  801.2(a) 
and  (e)  must  also  pay  a  filing  fee. 

To  the  extent  the  formation  of  a  joint 
venture  or  other  corporation  is 
reportable  pursuant  to  Rule  801.40,  each 
acquiring  person  (contributor)  required 
to  file  a  premerger  notification  under  the 
Act  and  Rules  must  pay  a  filing  fee. 

When  an  entity  making  an  acquisition 
is  controlled  by  more  than  one  person 
[e.g..  a  joint  bid  is  being  made),  each 
acquiring  person  required  to  file  a 
premerger  notification  under  the  Act 
and  Rules  must  pay  a  filing  fee. 

Example:  (2)  Assimie  corporation  A  has 
two  ultimate  parent  entities,  "X"  and  "Y" 
under  Rule  801 1(c).  "X"  and  "Y"  will  cause  A 
to  make  a  cash  tender  offer  for  B's 
outstanding  voting  securities.  "X"  and  "Y" 
must  each  file  a  premerger  notification  and 
pay  a  filing  fee. 

A  person  acquiring  voting  securities  in 
secondary  acquisitions,  separately 
reportable  under  Rule  801.4,  shall  pay  a 
filing  fee  for  each  secondary  acquisition 
for  which  it  is  required  by  the  Act  and 
Rules  to  file  a  premerger  notification. 
This  fee  shall  be  in  addition  to  any  filing 
fee  that  is  required  in  the  primary 
acquisition. 

When  persons  file  documents  and 
information  with  the  Commission 
pursuant  to  section  7A(c){6)  and  (8)  of 
the  Act  and  Rules  802.6(a)  and  802.8  in 
order  to  obtain  an  exemption  from  the 
filing  requirements  of  the  Act,  no  filing 
fee  is  required. 

//.  Mechanics  of  Payment 

Filing  fees  shall  be  paid  in  accordance 
with  the  procedures  set  forth  below 

(A)  The  filing  fee  requirement  is 
effective  as  of  November  29, 1989. 
Pursuant  to  Rule  803.10(c)(1)  premerger 
notification  and  report  forms  received 
after  5  p.m.  eastern  time  on  November 
28, 1989  are  deemed  effected  on 
November  29. 1989.  Premerger 
notification  and  report  forms  received 
prior  to  November  29, 1989,  and  which 
the  Commission's  Premerger 
Notification  Office  has  certified  in 
writing  are  complete  [See  part  (I) 
belowj.  are  not  affected  by  the  filing  fee 
requirement. 

(B)  Fees  are  due  and  payable  at  the 
time  of  filing  premerger  notification  and 
report  forms.  Fees  are  payable  to  the 
"Federal  Trade  Commission",  omitting 
the  name  or  title  of  any  official  of  the 
Commission,  by  electronic  wire  transfer. 
United  States  postal  money  order,  bank 
money  order,  bank  cashier's  check  or 
certified  check  in  U.S.  currency 
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(C)  Fees  paid  by  electronic  wire 
transfer  shall  be  deposited  to  the 
Treasury's  account  at  the  New  York 
Federal  Reserve  Bank  (the  "Bank").  To 
insure  fees  paid  are  attributed  to  the 
proper  acquiring  person,  the  following 
information  must  be  given  at  the  time  of 
transfer  by  the  payor  to  the  Bank: 

1.  Treasury's  ABA  number:  021030004 

2.  Commission's  ALC  number:  29000001 

3.  Commission's  Clearing  Account: 
29X3875.2 

4.  The  payor's  name,  the  acquiring 
person's  name  (or  a  pseudonym  if 
preferred),  and  an  identification  of  the 
payment  as  a  "Pre-Merger  Filing  Fee." 

(D)  Fees  paid  by  United  States  postal 
money  order,  bank  money  order,  bank 
cashier's  check,  or  certified  check  shall 
be  submitted  to  the  Commission's 
Premerger  Notification  Office  along  with 


the  required  premerger  notification  and 
report  forms. 

(E)  A  person  required  to  pay  a  filing 
fee  shall  include  in  the  letter  of 
transmittal  that  accompanies  its 
premerger  notification  and  report  forms 
a  statement  that  a  filing  fee  has  been 
paid,  the  method  of  payment  and,  if 
payment  was  made  by  electronic  wire 
transfer,  the  date  of  transfer  and  any 
pseudonym  used  to  identify  the 
acquiring  person. 

(F)  Any  filing  that  is  not  accompanied 
by  payment  of  a  filing  fee  is  deficient. 
See  Rule  803.10(c)(2).  Payment  of  a  filing 
fee  does  not  preclude  a  determination 
that  a  filing  is  deficient  for  any  other 
reason. 

(0)  Except  as  provided  in  this 
paragraph,  no  filing  fee  received  by  the 
Commission  will  be  returned  to  the 
payor  and  no  part  of  the  filing  fee  shall 


be  refunded.  However,  if  it  is 
determined  that  premerger  notification 
was  not  required  by  the  Act  and  Rules, 
the  filing  fee  shall  be  returned. 

(H)  Filing  fees  are  to  be  paid  solely  to 
the  Commission.  No  additional  fee  is 
required  to  be  submitted  to  the  Antitrust 
Division  of  the  Department  of  Justice. 

(I)  In  accordance  with  past  policy,  the 
Commission  staff  will  send  a  letter  to 
persons  filing  under  the  Act  to  verify  the 
receipt  of  completed  notification  and 
report  forms  and  to  identify  the 
expiration  date  of  the  waiting  period. 
Such  notice  will  henceforth 
acknowledge  receipt  of  a  filing  fee. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary 

|FR  Doc.  89-27783  Filed  11-22-89;  9:55  am] 
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Proclamation  6076  of  November  21,  1989 
National    Adoption    Week.    1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  this  week  of  Thanksgiving,  most  of  us  will  gather  with  our  families  to 
offer  thanks  to  God.  not  only  for  His  gift  of  life  but  also  for  the  many  blessings 
we  enjoy  as  individuals  and  as  a  Nation.  Tragically,  however,  thousands  of 
American  children  do  not  have  a  family  to  call  their  own  this  Thanksgiving. 
These  are  children  waiting  to  be  adopted. 

Adoption  is  a  generous  and  loving  act  that  benefits  everyone  involved:  the 
little  ones  who  need  a  permanent  home,  the  couples  hoping  to  become  parents, 
and  the  young  women  who  face  a  crisis  pregnancy.  Each  year,  many  babies 
are  given  the  chance  to  be  loved  when  their  mothers  choose  adoption  over 
abortion.  Each  year,  some  60,000  children  in  the  United  States  are  adopted. 
However,  some  30,000  children  who  are  legally  available  for  adoption  still 
wait  in  foster  care  for  a  family  of  their  own.  Many  of  these  are  children  with 
special  needs— children  who  have  physical,  mental,  or  emotional  disabilities; 
•  older  children;  minority  children;  and  children  with  siblings  who  need  to  be 
adopted  by  the  same  family.  All  of  these  children,  however,  have  a  wealth  of 
love  to  share  with  their  adoptive  families.  Encouraging  their  adoption  is 
worthy  of  our  greatest  commitment. 

Adoption  provides  a  loving  family  and  a  lasting  home  to  children  who  may 
have  neither.  It  also  can  help  address  some  of  the  most  pressing  issues  facing 
our  Nation  today:  issues  such  as  teen  pregnancy,  welfare  dependency,  drug 
addiction,  and  child  abuse. 

Many  Americans  longing  for  a  child  are  willing  to  adopt,  yet  they,  too.  wait. 
We  must  eliminate  the  public  and  private  barriers  to  adoption  opportunities, 
and  we  must  heighten  public  awareness  about  adoption.  Within  the  Federal 
Government.  I  have  asked  the  heads  of  the  departments  and  agencies  to 
support  the  adoption  plans  and  needs  of  civilian  and  military  employees,  and  I 
have  asked  them  to  promote  adoption  among  the  work  force.  I  have  also 
proposed  Tlie  Special  Needs  Adoption  Assistance  Act  of  1989,  designed  to 
encourage  and  help  facilitate  the  adoption  of  children  with  special  needs. 

During  this  National  Adoption  Week,  as  we  acknowledge  the  importance  of 
adoption  to  waiting  children,  let  us  also  recognize  the  many  Americans  who 
work  to  place  needy  children  in  loving  homes.  These  concerned  individuals 
include  thousands  of  foster  parents,  child  welfare  workers,  pregnancy  coun- 
selors, judges,  lawyers,  physicians,  members  of  the  clergy,  legislators,  volun- 
teers, and  adoptive  family  support  groups.  This  week,  let  us  also  renew  our 
determination  to  support  both  the  courageous  women  who  choose  life  for  their 
children  and  the  generous  adoptive  families  who  welcome  needy  children  into 
their  homes. 

In  order  to  encourage  public  awareness  of  adoption,  and  in  recognition  of  all 
those  who  work  to  place  waiting  children  with  loving  famiHes.  the  Congress, 
by  House  Joint  Resolution  278.  has  designated  the  week  beginning  November 
20, 1989,  as  "National  Adoption  Week"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  week. 
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NOW,  THHIEFORB,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  November  20.  1989,  as 
National  Adoption  Week.  I  call  upon  all  Americans  to  observe  this  week  with 
appropriate  programs,  ceremonies,  and  activities 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 
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Presidential  Documenis 


TlUe  3—     I 
The  President 


Proclamation  6077  of  November  22,  1989 
National  Family  Caregivers  Week,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  day,  an  estimated  two  million  Americans  help  older  relatives  maintain 
their  dimity  and  independence.  They  buy  groceries  for  them  or  take  them 
shopping;  they  help  them  maintain  their  homes;  and  they  assist  them  with 
personal  care.  In  many  cases,  family  members  provide  home  nursing  care  for 
an  older  relative  who  is  incapacitated  by  illness  or  disability. 

These  caregivers  are  unsimg  heroes  and  heroines.  Rendering  service  without 
pay,  and  often  in  addition  to  meeting  the  demands  of  their  own  careers  and 
immediate  famiUes,  these  men  and  women  provide  a  powerful  example  of 
faithfulness  and  generosity.  Family  caregivers — whether  they  are  spouses, 
daughters,  sons,  grandchildren,  or  in-laws— offer  invaluable  help  to  older 
relatives  who  might  otherwise  be  forced  to  Hve  in  an  institutional  setting. 

All  of  us  owe  a  debt  of  gratitude  to  the  hardworking  men  and  women  who  give 
older  members  of  our  society  the  love,  respect,  comfort,  and  assistance  they 
need  and  deserve.  More  important,  however,  these  men  and  women  merit  our 
recognition  and  support. 

Throughout  the  United  States,  family  caregivers  are  aided  in  their  efforts  by 
homemaker  programs,  by  respite  and  day  care  services,  and  by  agencies  that 
provide  home-delivered  meals.  This  week,  we  acknowledge  the  importance  of 
such  community  support  services  and  reaffirm  our  commitment  to  ensuring 
that  family  caregivers  have  greater  access  to  them. 

In  grateful  recognition  of  the  contributions  that  caregivers  make  to  their 
families  and  the  Nation,  the  Congress,  by  House  Joint  Resolution  282,  has 
designated  the  week  of  November  19  through  November  25, 1989,  as  "National 
Family  Caregivers  Week"  and  has  requested  the  President  to  issue  a  procla- 
mation in  observance  of  this  week. 

NOW,  THEREFORE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  19  through  November  25, 
1989,  as  National  Family  Caregivers  Week.  I  call  upon  the  American  people  to 
observe  this  week  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  $10 

United  States  Standards  for  Wheat 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGB)  will  amend  the  United 
States  Standards  for  Wheat  by  replacing 
the  single  class  White  wheat  with  two 
classes,  Hard  White  wheat  (HWW)  and 
Soft  White  wheat  (SWW).  The  class 
SWW<will  have  three  subclasses.  Soft 
White  wheat.  White  Club  wheat  and 
Western  White  wheat.  The  Class  HWW 
will  have  no  subclasses.  These  changes 
will  provide  greater  consistency  in 
applying  the  standards,  make  the 
standards  easier  to  interpret,  and 
facilitate  trade  in  both  hard  and  soft 
white  wheats. 

EFFECTIVE  DATE:  May  1, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Jr.,  Resources 
Management  Division,  USDA,  FGIS, 
Room  0628  South  Building,  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
Telephone  (202)  475-3428. 
SUPPt^MENTARY  INFORMATION: 


Executive  Order  12291 


f 


This  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regiilation 
1512-1.  This  action  has  been  classiHed 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  Certifkatioii 

W.  Kiric  Miller,  Administrator,  FGIS, 
has  determined  that  this  final  rule  will 
not  have  a  tignificant  ecooonric  impact 
on  a  substantial  number  of  small  entities 


because  those  persons  who  apply  the 
standards  and  most  users  of  the 
inspection  service  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.].  Further,  the 
standards  are  applied  equally  to  all 
entities. 

Backgromid 

The  current  United  States  Standards 
for  Wheat  include  the  following  seven 
classes:  Durum  wheat,  Hard  Red  Spring 
wheat,  Hard  Red  Winter  wheat,  Sofl 
Red  Winter  wheat.  White  wheat, 
Unclassed  wheat,  and  Mixed  wheat. 
White  wheat  has  four  subclasses  which 
are  Hard  White  wheat.  Soft  White 
wheat  White  Club  wheat  and  Western 
White  wheat.  The  recent  development  of 
white  wheat  varieties  with  hard 
endosperms  and  the  establishment  of  a 
market  for  them  creates  a  need  to  revise 
the  United  States  Standards  for  Wheat. 

Milling  and  baking  studies 
demonstrate  a  significant  difference  in 
milling  properties  and  in  end-use 
functions  between  hard  and  soft 
endosperm  wheats.  Hard  and  soft 
endosperm  wheats  are  marketed  as 
separate  products  to  meet  specific  end- 
use  needs.  To  reflect  the  specific  end- 
use  needs,  the  standards  should 
address,  to  the  extent  practicable,  hard 
and  soft  endosperm  wheats  as  separate 
wheat  classes  and  consider  the  mixing 
of  the  two  wheat  types  as  Mixed  wheat. 

A  HWW  classification  subcommittee 
of  U.S.  Wheat  Associates,  representing 
the  HWW  producers  and  the  Pacific 
Northwest  SWW  producers, 
recommended  changes  in  the  class 
White  wheat  to:  Create  new  classes 
called  Hard  White  wheat  and  Soft 
White  wheat  eliminate  the  class  White 
wheat;  eliminate  the  75  percent  hard 
kernel  definition;  and  eliminate  the 
subclass  HWW. 

Accordingly,  on  June  6, 1989,  FGIS 
proposed  in  the  Federal  Register  (54  FR 
24176)  to  amend  the  United  States 
Standards  for  Wheat  (7  CFR  610.2202} 
by  replacing  the  single  class  White 
wheat  with  two  classes,  HWW  and 
SWW.  Tlie  proposal  included 
subdividing  SWW  iato  three  subclasses, 
Common  White  wheat  White  Club 
wheat,  and  Western  White  wheat.  The 
class  HWW  was  to  have  no  subclasses. 

It  was  also  proposed  to  define  the 
classes  HWW  and  SWW  as  all  hard 
endosperm  White  wheat  varieties  and 


all  soft  endosperm  White  wheat 
varieties,  respectively.  In  coajonction 
with  the  change  to  varietal  kernel 
characteristics  rather  than  hardness,  it 
was  proposed  to  eliminate  the  definition 
that  the  subclasses  of  hard  and  soft 
White  wheat  be  determined  by  the 
percentage  of  hard  kernels. 
Classification  would  be  based  on  visual 
examination  of  the  varietal  kernel 
characteristics.  Additionally,  it  was 
proposed  that  the  presence  of  HWW  In 
SWW  or  SWW  in  HWW  be  treated  as 
"wheat  of  other  classes."  The  classes 
HWW  and  SWW  would  be  treated  as 
"contrasting  classes"  with  respect  to 
Durum,  HRS,  and  HRW.  Soft  Red 
Winter  wheat  would  be  treated  as 
"contrasting  classes"  HWW  and  SWW 
due  to  color  contrast  rather  than  "wheat 
of  other  classes"  as  is  currently  the  case 
in  the  class  White  wheat 

Final  Action 

FGIS  received  a  total  of  56  comments 
during  the  60-day  comment  period.  The 
comments  were  submitted  from  all 
segments  of  the  wheat  industry 
including  grain  handlers,  State  wheat 
commissions.  State  wheat  grower 
organizations,  domestic  millers,  foreign 
buyers,  wheat  producers,  and  university 
officials. 

The  public  comments  overwhelmingly 
supported  elimination  of  the  current 
class  White  wheat  and  replacement 
with  two  classes,  HWW  and  SWW,  as 
proposed.  This  final  rule  implements 
that  change.  A  total  of  14  commenters 
did  not  support  the  subclass  name 
"Common  White  wheat"  because  of 
possible  misunderstanding  in  the  trade 
and  the  possible  negative  marketing 
image  associated  with  the  word 
common.  They  recommended  the  name 
"Sofl  White  wheat'*  instead.  The 
comments  recommending  that  the 
subclass  name  "Common  White  wheat" 
be  replaced  with  the  name  "Soft  White 
wheat"  are  consistent  with  the  current 
definition  and  trade  perception  of  the 
subclass.  Thus.  FGIS  has  determined 
that  the  standards  will  be  amended  so 
that  the  new  class  SWW  will  have  three 
subclasses.  Soft  White  wheat.  White 
Club  wheat,  and  Western  White  wheat 

One  commenter  felt  strongly  that 
HWW  needs  two  subclasses:  Hard 
White  Winter  wheat  and  Hard  White 
Spring  wheat.  Three  commenters 
suggested  that  subclasses  in  HWW  will 
probably  be  needed  in  the  future  as  the 
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market  for  hard  white  wheats  expands 
and  more  HWW  varieties  are 
developed.  But  five  commenters  said  no 
distinction  should  be  made  between 
hard  white  wheat  grown  in  the  winter  or 
spring  in  the  class  HWW.  One 
commenter  noted  that  no  clear  milling 
and  baking  distinction  exists  between 
winter  and  spring  grown  HWW  at  this 
time. 

The  majority  of  commenters 
supported  the  class  HWW  without 
subclasses  or  had  no  comment  on  the 
issue.  Since  at  this  time,  no  clear  milling 
and  baking  differences  exist  at  equal 
protein  content  between  spring  and 
winter  white  wheats,  FGIS  will  not 
estabhsh  spring  and  winter  subclasses 
in  the  class  HWW  in  this  rulemaking 
proceeding.  If  clear  quality  or  market 
distinctions  develop  between  spring  and 
winter  wheat,  FGIS  will  consider 
establishing  HWW  subclasses  at  a 
future  date. 

Two  commenters  recommended  that 
HWW  in  SWW  or  SWW  in  HWW  be 
treated  as  "contrasting  classes"  rather 
than  as  "wheat  of  other  classes,"  as 
proposed.  However,  for  uniformity  in  the 
definitions  of  "wheat  of  other  classes" 
and  "contrasting  classes,"  as  applied  to 
all  wheat  classes,  HWW  in  SWW  or 
SWW  in  HWW  will  be  treated  as 
"wheat  of  other  classes,"  as  proposed. 
Further,  the  classes  HWW  and  SWW 
will  be  "contrasting  classes"  with 
respect  to  Dimun,  HRS,  and  HRW  as 
proposed.  Soft  Red  Winter  wheat  will  be 
treated  as  "contrasting  classes  in  HWW 
and  SWW,  as  proposed. 

Several  commenters  stressed  the  need 
to  develop  an  objective  classification 
system  for  all  classes  of  wheat  that  will 
be  accurate,  valid,  and  repeatable  as 
soon  as  possible.  FGIS  has  determined 
that  classification  by  varietal  kernel 
characteristics  rather  than  vitreousness 
of  the  kernel  is  practicable  at  this  time 
for  HWW  and  SWW  since  only  a  few 
hard  endosperm  white  white  varieties 
are  being  produced. 

FGIS  recognizes  that  if  more  hard 
endosperm  varieties  are  released  into 
the  marketplace  in  the  future,  the 
classification  system  may  become  less 
practical.  Therefore,  FGIS  is 
investigating  the  use  of  alternative 
testing  methods  as  the  basis  of  a 
possible  future  classification  system. 

FGIS  determined  that  minor  changes 
in  the  proposed  definition  of  White  Club 
wheat  and  Western  White  wheat  will 
clarify  the  distinction  between  the  two 
subclasses  and  more  closely  match 
terminology  used  in  current  marketing 
practices.  As  proposed,  the  definition  of 
White  Club  wheat  was  "Club  headed 
soft  endosperm,  white  wheat  varieties 
containing  not  more  than  10  percent  of 


other  soft  white  wheats."  Accordingly, 
the  definition  of  White  Club  wheat  will 
read  "Soft  endosperm  white  club  wheat 
varieties  containing  not  more  than  10 
percent  of  other  soft  white  wheats."  As 
proposed,  the  definition  of  Western 
White  wheat  was  "Soft  White  wheat 
containing  more  than  10  percent  of 
white  club  wheat."  The  definition  of 
Western  White  wheat,  as  amended  will 
read  "Soft  White  wheat  containing  more 
than  10  percent  of  white  club  wheat  and 
more  than  10  percent  of  other  soft  white 
wheats."  This  wording  of  the  subclass 
Western  White  wheat  clarifies  the 
distinction  between  Western  White  and 
White  club  wheat. 

Piu-suant  to  section  4(b}  of  the  United 
States  Grain  Standards  Act  [7  U.S.C. 
76(b]),  no  standards  established  or 
amendments  or  revocations  of 
standards  are  to  become  effective  less 
than  one  calendar  year  after 
promulgation,  unless  in  the  judgment  of 
the  Administrator,  the  public  health, 
interest,  or  safety  requires  that  they 
become  effective  sooner.  Twenty-four 
commenters  requested  that  the  proposed 
amendments  become  effective  as  soon 
as  possible,  especially  for  growers 
producing  HWW  for  commercial 
markets  in  1990.  In  addition,  harvesting 
begins  on  or  about  May  1, 1990.  In 
accordance  with  section  4(b]  of  the  Act, 
it  is  determined  that  the  public  interest 
requires  that  these  amendments  become 
effective  less  than  one  calendar  year 
after  promulgation.  Accordingly,  this 
final  rule  will  be  effective  on  May  1, 
1990. 

List  of  Subjects  in  7  CFR  Part  810 

Exports,  Grains. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  610  is  amended  as  follows: 

PART  810— OFFICIAL  UNITED  STATES 
STANDARDS  FOR  GRAIN 

1.  The  authority  citation  for  part  810 
continues  to  read  as  follows: 

Authority:  Sections  3A  and  4.  United  States 
Grain  Standards  Act  (7  U.S.C.  75a,  76). 

Subpart  L— United  States  Standards 
for  Wheat 

Sections  810.2202  (a)  and  (b]  are 
revised  to  read  as  follows: 

9  810.2202    Definition  of  other  terms. 

(a)  Classes.  There  are  eight  classes  for 
wheat:  Durum  wheat,  Hard  Red  Spring 
wheat.  Hard  Red  Winter  wheat.  Soft 
Red  Winter  wheat.  Hard  White  wheat, 
Soft  White  wheat,  Unclassed  wheat,  and 
Mixed  wheat. 

(1)  Durum  wheat  All  varieties  of 
white  (amber)  durum  wheat  This  class 


is  divided  into  the  following  three 
subclasses: 

(i)  Hard  Amber  Durum  wheat.  Durum 
wheat  with  75  percent  or  more  of  hard 
and  vitreous  kernels  of  amber  color. 

(ii)  Amber  Durum  wheat  Durum 
wheat  with  60  percent  or  more  but  less 
than  75  percent  of  hard  and  vitreous 
kernels  of  amber  color. 

(iii)  Durum  wheat  Durum  wheat  with 
less  than  60  percent  of  hard  vitreous 
kernels  of  amber  color. 

(2)  Hard  Red  Spring  wheat  All 
varieties  of  Hard  Red  Spring  wheat.  This 
class  shall  be  divided  into  the  following 
three  subclasses. 

(i)  Dark  Northern  Spring  wheat.  Hard 
Red  Spring  wheat  with  75  percent  or 
more  of  dark,  hard,  and  vitreous  kernels. 

(ii)  Northern  Spring  wheat  Hard  Red 
Spring  wheat  with  25  percent  or  more 
but  less  than  75  percent  of  dark,  hard, 
and  vitreous  kernels. 

(iii)  Red  Spring  wheat  Hard  Red 
Spring  wheat  with  less  than  25  percent 
of  dark,  hard,  and  vitreous  kernels. 

(3)  Hard  Red  Winter  wheat  All 
varieties  of  Hard  Red  Winter  wheat. 
There  are  no  subclasses  in  this  class. 

(4)  Soft  Red  Winter  wheat  All 
varieties  of  Soft  Red  Winter  wheat. 
There  are  no  subclasses  in  this  class. 

(5)  Hard  White  wheat  All  hard 
endosperm  white  wheat  varieties.  There 
are  no  subclasses  in  this  class. 

(6)  Soft  White  wheat  All  soft 
endosperm  white  wheat  varieties.  This 
class  is  divided  into  the  following  three 
subclasses: 

(i)  Soft  White  wheat'.  Soft  endosperm 
white  wheat  varieties  which  contain  not 
more  than  10  percent  of  white  club 
wheat. 

(ii)  White  Club  wheat  Soft  endosperm 
white  club  wheat  varieties  containing 
not  more  than  10  percent  of  other  soft 
white  wheats. 

(iii)  Western  White  wheat  Soft  White 
wheat  containing  more  than  10  percent 
of  white  club  wheat  and  more  than  10 
percent  of  other  soft  white  wheats. 

(7)  Unclassed  wheat  Any  variety  of 
wheat  that  is  not  classifiable  under 
other  criteria  provided  in  the  wheat 
standards.  There  are  no  subclasses  in 
this  class.  This  class  includes: 

(i)  Red  durum  wheat, 
(ii)  Any  wheat  which  is  other  than  red 
or  white  in  color. 

(8)  Mixed  wheat  Any  mixture  of 
wheat  that  consists  of  less  than  90 
percent  of  one  class  and  more  than  10 
percent  of  one  other  class,  or  a 
combination  of  classes  that  meet  the 
definition  of  wheat 

(b)  Contrasting  classes.  Contrasting 
classes  are: 
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(1)  Durum  wheat  Hard  White  wheat 
Soft  White  wheat  and  Unclassed  wheat 
in  the  classes  Hard  Red  Spring  wheat 
and  Hard  Red  Winter  wheat 

(2)  Hard  Red  Spring  wheat.  Hard  Red 
Winter  wheat  Hard  White  wheat  Soft 
Red  Winter  wheat  Soft  White  wheat, 
and  Unclassed  wheat  in  the  class  Durum 
wheat 

(3)  Durum  wheat  and  Unclassed 
wheat  in  the  class  Soft  Red  Winter 
wheat. 

(4)  Dunun  wheat  Hard  Red  Spring 
wheat  Hard  Red  Winter  wheat  Soft 
Red  Winter  wheat  and  Unclassed 
wheat  in  the  classes  Hard  White  wheat 
and  Soft  White  wheat. 


Dated:  November  2, 1989. 
W.  Kiik  MillA, 

Administrator. 

(FR  Doc.  89-Z7692  Filed  11-24-89;  8:45  am) 

BlUJNaCOOC  3410-EIMI 

Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Regulation  695] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period  fi-om 
November  24  through  November  30, 
1989.  Consistent  with  program 
objectives,  such  action  is  needed  to 
balance  the  supplies  of  fresh  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  specified.  This 
action  was  recommended  by  the  Navel 
Orange  Administrative  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  navel  orange 
marketing  order. 

DATES:  Regulation  695  [7  CFR  part  907] 
is  effective  for  the  period  from 
November  24  through  November  30, 
1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  447-8139. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  907  [7  CFR  part  907],  as  amended. 


regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Mariceting  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4,065  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1,  Central  California,  which 
represented  85  percent  of  the  total 
production  in  1988-89.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  13  percent  of 
1989-90  production;  District  3  is  the 
desert  area  of  California  and  Arizona, 
and  it  represented  approximately  1 
percent  and  District  4,  which 
represented  approximately  1  percent,  is 
northern  California.  The  Committee's 
estimate  of  1988-89  production  is  73,350 
cars  (one  car  equals  1,000  cartons  at  37.5 
pounds  net  weight  each),  as  compared 
with  70,633  cars  during  the  1988-89 
season. 


The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export  and  processing  markets. 
The  domestic  (regulated)  fresh  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges.  The  Committee 
estimates  that  about  68  percent  of  the 
1989-90  crop  of  73,350  cars  will  be 
utilized  in  fresh  domestic  channels 
(49,500  cars),  with  the  remainder  being 
exported  fresh  (10  percent)  or  processed 
(22  percent).  This  compares  with  the 
1988-89  total  of  45,581  cars  shipped  to 
fresh  domestic  markets,  about  64 
percent  of  the  crop. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  intended  to  provide 
benefits  to  growers.  Growers  benefit 
from  increased  retxuTis  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee  at  its 
November  21, 1989,  meeting,  and  other 
information  available  to  the 
Department  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  timi  may 
require  individual  growers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 
handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
enhance  grower  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  grower  level.  Ilius,  even 
a  small  variation  in  shipments  can  have 
a  great  impact  on  prices  and  grower 
revenue.  AJnder  these  circumstances, 
strong  arguments  can  be  advanced  as  to 
the  benefits  to  growers,  particularly 
smaller  growers. 

At  the  beginning  ^f  each  marketing 
year,  the  Committee  submits  a 
marketing  policy  to  the  U.S.  Department 
of  Agriculture  (Department)  which 
discusses,  among  other  things,  the 
potential  use  of  volume  and  size 
regulations  for  the  ensuitig  season.  The 
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ConuBfttee,  ui  its  1989-90  season 
markettqg  policy,  cssflidered  the  use  of 
volune  refutation  bx  the  season.  This 
marketing  policy  is  availat>ie  from  (he 
Committee  or  Ms.  Schlatter.  The 
DepartHieat  reviewed  that  policy  unth 
resi>ect  to  Adimnisirfttive  feQoireinents 
and  regulstory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate.  A 
"Notice  of  Mao-ketii^  Policy"  (notice), 
which  sumBarized  the  Camraittee's 
macketing  policy,  was  prepared  by  the 
Department  and  pnbhshed  in  the 
October  19, 1989.  issue  of  the  Federal 
Resistor  [54  FR  42966].  The  purpose  of 
the  notice  was  to  aUcnv  public  oenunent 
on  the  Committee's  marketing  poHcy 
and  the  iB^Mct  of  any  regulations  on 
small  busiaesB  Activities. 

Hk  notice  provided  a  30-day  period 
for  the  receipt  (^comments  from 
interested  persons.  That  comment 
period  ended  on  November  20,  1989. 
Comments  were  received  from  Mr.  Carl 
PesoQSohdo,  Je.,  Se<)tieia  Oeame 
Company,  Inc..  Mr.  ilichardl  f. 
PesoBsolido,  FoothiU  Ferns,  and  Mr. 
James  A.  Moody,  coordinator  {or 
Farmers  AUiaooe  ior  Improved 
Regulation.  The  Department  will 

nalyze  all  commeats  received  and  the 
analysis  will  be  made  availaUe  to 
interested  persons.  That  analysis  m4U 
assist  the  Deinrtment  in  evakiating 
recommendations  for  the  issuance  of 
weekly  volume  regulations. 

The  Committee  met  publicly  on 
Novemijer  23..  1980,  in  Los  Angeles, 
Califoituo.  to  coasider  the  curreat  and 
prospective  oeoditions  of  supply  and 
demand  aad  faoemmenaed,  by  a  vete  of 
eight  to  one,  that  1,400,000  cartons  is  the 
quantity  of  navel  oranges  deemed 
advisable  to  be  shipped  to  fresh 
domestic  markets  during  the  specified 
week.  The  marketiag  information  and 
data  provided  to  the  CemBtktee  and 
used  in  its  deliberations  was  compiled 
by  Ihe  Qunmittee's  staff  or  presented  by 
Committee  OMBbeBSAt  Abe  meeting. 
This  inferaattcB  tocladed.  but  wsb  not 
limited  to,  pace  data  for  the  pre\^ous 
week  frtm  Department  market  news 
reports  aad  other  sources,  preceding 
week's  shipments  and  sh^anents  to 
date,  crop  conditions,  weather  and 
trans^iortation  conditiens,  and  a 
reevaluation  «f  the  prior  week's 
reconunendatioa  in  view  of  the  above. 

The  Department  reviewed  the 
Committee's  recoramendatiofl  in  light  of 
the  Con-jnittee's  projections  set  forth  in 
its  1989-aO  marketing  poUcy.  This 
recommended  aaieuat  is  2OO<O0O  cartons 
less  than  estuaaAed  in  the  tentative, 
shipping  srhflriulf  «d(q>ted  by  the      -. 
Coonnittee  on  November  14. 1980.  Of  the 


1.4Q0W0  cartons,  1344.000  are  allotted 
for  Distrtot  1,  and  56,000  are  allotted  for 
District  3.  Distriots  2  and  4  are  not 
regnlated  as  they  do  not  have  a 
sufficient  qitantity  of  fruit  available  for 
current  shipment. 

During  the  iveek  enAng  on  November 
16, 1989,  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  1,540.000  cailons 
conrpsred  >vTth  913,000  cartons  shipped 
during  the  week  ending  on  November  17, 

1988.  Export  shipments  totaled  184,000 
cartons  compared  with  52,000  cartons 
shipped  during  the  week  ending  on 
Novemher  17, 1988,  and  processing  and 
other  uses  accounted  for  381.000  cartons 
compared  with  256,000  cartons  shipped 
during  the  week  ending  on  November  17. 
1988. 

Fresh  domestic  shipments  to  date  this 
season  total  3.661.600 cartons  coi^pared 
with  1.01 5,000  cartons  shipped  by  Siis 
time  last  season.  Export  shipments  total 
547  WO  cartons  contpared  with  78.000 
cartons  shipped  by  this  time  last  season. 
Processing  md  other  use  shipments  total 
l,038i)00  cartons  compared  with  542.000 
cartons  shipped  by  this  time  last  season. 

For  the  week  ending  on  November  16, 

1989,  faandlert  in  District  1  had  net 
underskipinents  of  S&XXX)  cartons  and 
handlers  in  District  i  bad  net 
undershqmients  of  10.000  cartons.  lliUB. 
undershtpments  of  05,000  cartons  wffl  be 
earned  over  into  the  week  ending  on 
November  23. 19B9.  I^eliminary  adjusted 
albtment  for  the  week  ending  on 
November  23, 1969,  is  l.S95,000  cartons. 
Estimated  shipments  for  the  week 
ending  on  November  23. 1989,  are 
1,625,000  cartons. 

The  average  f.o.b.  shipping  point  price 
for  ihe  week  -endmg  t)n  November  M, 
1989,  was  $8.fl0  per  carton  based  on  a 
reported  sales  volnme  of  1,154,000 
cartons  compared  with  la*t  week's 
average  of  $9.23  per  carton  on  a  reported 
sales  Tohime  of  811,000  cartons.  The 
season  average  f.o.b,  shipping  point 
price  to  date  is  $9.17  per  carton.  The 
average  lo.b.  shipping  point  price  for 
the  week  ending  on  November  17, 1OT8, 
was  $10.97  per  carton:  the  season 
average  f.o.b.  shipping  point  price  at  fhis 
time  last  season  was  $10.74  per  carton. 

The  Conuoittee  iteports  that  overaD 
demand  for  navel  ^icaages  has  declined 
and  inventories  for  choice  quality  aad 
smaller  sized  fruit  are  buildiag. 

Accoodi^g  to  the  Na^ioaal  Agricukwal 
Statistics  Service,  the  1988-^  season 
averse  fresh  equivaleAt  <m-tree  price 
for  Califamia-Ariaona  navel  oranges 
was  $3.06  per  carton.  €5  percent  of  the 
seasoa  averasc  parity  ei^aivalent  prioe 
of  $5.98  per  carton. 


Based  upon  fresh  uttlizatian  le<nel8 
indicated  by  tin  Connnittee  and  an 
econometric  model  developed  by  the 
Department  the  point  estimate  of  4he 
1989-90  season  average  fresh  on-tree 
price  would  be  $433  per  carton.  This  is 
equivalent  to  66  perceat  of  the  projected 
season  average  fresh  on-4ree  parity 
equivalent  price  of  $6.54  per  carton.  It  is 
currently  estimated  that  there  is  less 
than  a  one  percent  probability  that  the 
1989-90  season  average  fresh  on-ti«e 
price  will  exceed  the  projected  season 
average  fresh  on-tree  parity  equivalent 
price. 

Limiting  the  <fuantity  of  navel  «range6 
that  may  be  shipped  during  the  period 
from  November  24  through  November 
30, 1989,  would  be  consistent  wiih  the 
provip'ons  of  the  marketing  order  1^ 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 
By  using  provisions  contained  in  the 
navel  orange  marketing  order,  handler 
shipments  could  eicoeed  an  estimated 
1,775,000  cartons  during  the  week. 

Based  on  considerations  of  sapply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  itegulation.  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  signtficant  economic  inpaot  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Pursnant  to  5  U.S.C.  553,  it  is  furflier 
found  and  determined  that  ft  is 
impracticable,  arniecessary,  and 
coiitiaiy  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Kegister.  This  is  because 
there  is  insufficiBirt  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary . 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  mailcet  inTormation 
needed  for  the  formulaticm  of  the  basis 
for  this  action  was  not  available  untfl 
November  21, 1989.  and  i^m  action 
needs  to  be  effective  for  the  regidalory 
week  which  begins  on  November  24, 
1989.  Further,  interested  persons  were 
given  an  opportunity  to  submit 
infonaation  and  views  on  the  negulartion 
at  an  open  meeting,  «nd  handlers  have 
been  apprised  of  the  provisions  sf  this 
rule  and  the  effective  time.  Tt  is 
necessary,  tbereieic  in  order  to 
effectuate  the  deolared  paqwses  of  the 
Act,  to  naloe  this  regulatory  proirisiini 
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effective  as  specified,  and  handlers  have 
been  apprised  of  such  provision  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Arizona,  California,  Marketing 
agreements  and  orders,  Navel,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

PART  907— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.995  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulation. 

§  907.995    Navel  Orange  Regulation  695. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
November  24  through  November  30, 
1989,  is  established  as  follows: 

(a)  District  1: 1,344,000  cartons; 

(b)  District  2:  unlimited  cartons; 

(c)  District  3:  56,000  cartons; 

(d)  District  4:  unlimited  cartons. 

Dated:  November  22, 1989. 
Charles  R.  Brader, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  89-27863  Filed  11-24-89;  8:45  am] 
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7  CFR  Part  910 

[Lemon  Regulation  693] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  693  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
300,000  cartons  during  the  period  from 
November  26  through  December  2, 1989. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

dates:  Regulation  693  [7  CFR  part  910] 
is  effective  for  the  period  from 
November  26  through  December  2, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Beatriz  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Room  2523,  South 
Building,  P.O.  Box  96456,  Washington, 


DC  20090-6456;  telephone:  (202)  475- 

3861. 

SUPPtEMENTARY  INFORMA'HON:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non  major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  business  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus  both 
statutes  have  small  entity  orientation 
and  compatibiHty. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,500  producerts  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  annual  receipts  of 
less  than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California-Arizona  lemons  may  be 
classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  [7 
CFR  part  910],  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
policy  for  1989-90.  The  Committee  met 
publicly  on  November  21, 1989,  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  unanimously 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  Committee 
reports  that  overall  demand  for  lemons 
is  good. 


Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
uimecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  hi  7  CFR  Fart  910 

Arizona,  California,  Lemons, 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.  C.  601-674. 

2.  Section  910.993  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

if  910.993    Lemon  Regulation  693. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  m.ay  be 
handled  during  the  period  from 
November  26, 1989,  through  December  2, 
1989,  is  established  at  300,000  cartons. 

Dated:  November  22, 1989. 
Charles  Brader, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc  89-27862  Filed  11-24-89  8:45  am) 
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7  CFR  Part  971 

[Docket  No.  FV-89-1 10] 

South  Texas  Lettuce;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 
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lY:  This  firMl  rule  authorizes 
expenditures  and  establisbes  an 
assessment  rate  uader  Marketing  Order 
971  for  iLe  lS89-aO  fiscal  period. 
Authorization  of  this  budget  will  allow  _ 
the  South  Texas  LetXuoe  Conunittee  to 
incur  expenses  that  are  reasonable  and 
necessarjr  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  hancflers. 
EFFECTIVE  OATE:  Au,gust  1. 1989  through 
July  3t  199a 

FON  PUATNCR  WFOBMATION  CONTACT: 
Kenneth  G.  lohnsofx.  Marketmg  Order 
Administraticfli  Brsnch.  Fnrit  and 
Vegetable  DivisiDn.  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S,  Washington. 
DC  20090-6456.  telephone  202-147-5331. 
SO^m-EMENTARY  iNFOfUHATlON:  This  rule 
is  issaed  under  Marketing  Agreement 
No.  144  awd  Marketing  Order  No.  971  (7 
CFR  part  971),  regulating  the  handling  of 
lettuce  grown  in  the  Lower  Rio  Grande 
Valley  of  South  Texas.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricuhural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  801- 
674),  hereinafter  referred  to  as  the  Act 

This  fmal  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nan-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  In 
the  Regulatory  FtexibiUty  Act  {RFAj.  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  ItApact  of  this 
fmal  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  »uch  actions  in  order 
that  small  businesses  wiH  not  be  ondnly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  raJes  issued  thereander,  are 
uni<^e  m  that  they  are  brought  about 
through  group  action  of  essentially  small 
entitTes  acting  on  tteir  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  10  handlers 
and  20  producers  of  South  Texas  lettuce 
covered  under  this  maAeting  order. 
Small  agricnltural  producers  have  been 
deflned  by  the  Small  BusineBS 
Administration  (13  CFR  121^  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agriculkiral  service 
firms  are  defined  at  those  whose  annual 
receipts  are  less  than  $3,900,000.  The 
majority  of  the  handlers  and  producers 
may  be  classiFred  as  small  entities. 

The  budget  of  expenses  for  the  1989- 
90  fiscal  year  was  prepared  by  the  South 
Texas  Lettuce  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order. 


and  sttbraitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  oommittee  are  handlers  and 
producers  of  lettuce.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  The  budget  was  formulated  aad 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input 

The  assessment  rate  recomaiended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  lettuce.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufGcient  income  to  pay  the 
committee's  expected  expenses. 

The  coDunittee  met  on  October  3. 
1989,  and  unanimously  recommended  a 
1989-90  budget  of  $51331.49.  Last 
season's  budget  was  $34,305.  Major 
expense  items  include  increases  in 
committee  staff  salaries,  travel  and 
marketing  development  and  production 
research  projects. 

The  committee  also  ananimously 
recommended  an  assessment  rate  of 
$0.05  per  carton,  the  same  rate  as  last 
season's.  This  rate,  when  apjjlied  to 
anticipated  shipments  of  li)11.500 
cartons  of  lettuoe.  would  yield  $50,575  in 
assessment  revenue.  This  amount  when 
added  to  $956.49  from  the  reserve  fund 
would  be  adequate  to  cover  budgeted 
expenses. 

While  this  action  iniposes  some 
additional  oosts  on  handlers,  the  costs 
are  in  the  form  of  anifonn  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  &e  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Re^^ar  on  October  31, 1989  (54 
FR  45737).  That  document  contained  a 
proposal  to  add  $  971.229  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  November  10, 
1989.  No  comments  were  received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incarred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  fimds  to  pay  its  expenses 


which  are  incurred  on  a  continuous 
basis.  The  1989-90  fiscal  period  began  in 
August,  and  the  marketing  order 
requires  that  the  rate  of  assessment 
apply  to  all  assessable  lettuce  handled 
during  the  fiscal  period.  In  addition, 
bsndlerB  are  aware  of  this  action  whidi 
was  recommended  by  the  committee  at 
a  public  nxeeting.  Therefore,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 

List  of  Subjaots  is  7  CFR  Part  171 

Lettuoe,  Marketing  agreements  and 
orders.  South  Texas. 

For  the  reasons  set  forth  tn  the 
preamble,  7  CFR  part  971  is  amended  as 
follows: 

PART  971— LETTUCE  GROWN  IN 
LOWER  ftIO  GRANDE  YALLEY  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  971  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  801-«74. 

2.  A  new  §  W1.229  is  added  to  read  as 
follows: 

Note:  This  section  prescribes  the  annual 
expenses  and  assessment  rate  and  will  Tiot  be 
published  in  the  Code  of  Federal  Regulstiens. 

§  971.229    Expenses  and  assessment  rata. 

Expenses  of  $51,531.49  by  the  South 
Texas  Lettuce  Committee  are  authorized 
and  an  assessment  rate  of  $0.05  per 
carton  of  lettuce  is  estabkshed  tar  tie 
fiscal  period  ending  July  31, 1990. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  November  21, 1989. 

William  ].  Doyle, 

Acting  Deputy  Drrectar.  Pnat  and  Vegetable 
Division. 

(FR  Doc.  89-27689  Filed  11-24-88: 8:45  am] 
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DEPARTUENT  OF  ENERGY 

Fedaral  Energy  Regoiatory 
CommiaskHi 

18  CFR  Part  380 

Pn^ecU  or  Actton*  Categoricaily 
Excluded 

CFR  Correction 

in  title  18  of  the  Code  of  Federal 
Regidaitiana,  parts  280  to  399,  revised  as 
of  Apol  1, 1969.  paragrztph  (b}  was 
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incorrectly  removed  from  {  380.4.  It  i« 
republished  as  follows: 

§380.4    [Correctedl 

***** 

(b)  Exceptions  to  categorical 
exclusions.  (1)  In  accordance  with  40 
CFR  1508.4.  the  Commission  and  its  staff 
will  independently  evaluate 
environmental  information  supplied  in 
an  application  and  in  comments  by  the 
public.  Where  circumstances  indicate 
that  an  action  may  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  the 
Commission: 

(i)  May  require  an  environmental 
report  or  other  additional  environmental 
information,  and 

(ii)  Will  prepare  an  environmental 
assessment  or  an  en\  ironmental  impact 
statement 

(2)  Such  circumstances  may  exist 
when  the  action  may  have  an  effect  on 
one  of  the  following: 

(!)  Indian  lands; 

(ii)  Wilderness  areas; 

(iii)  Wild  and  scenic  rivers; 

(iv)  Wetlands; 

(v)  Units  of  the  National  Park  System, 
National  Refuges,  or  National  Fish 
Hatcheries; 

(vi)  Anadromous  fish  or  endangered 
species;  or 

(vii)  Where  the  environmental  effects 
are  uncertain. 

However,  the  existence  of  one  or  more 
of  the  above  will  not  automatically 
require  the  submission  of  an 
environmental  report  or  the  preparation 
of  an  environmental  assessment  or  an 
environmental  impact  statement 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  885 

(Doctcet  Na  N-89-2086;  FR-2898-N-1] 

Section  202  Loans  for  Housing  for  the 
Elderly  or  Handicapped;  Fiscal  Year 
1990  Loan  Interest  Rate 

aaency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Announcement  of  section  202 
Loan  Interest  Rate — Fiscal  Year  1990. 

summary:  Under  24  CFR  885.410(g),  the 
interest  rate  for  a  loan  for  housing  for 
the  elderly  or  handicapped  under 


section  202  of  the  Housing  Act  of  1959  is 
set  at  one  of  two  rates:  (1)  The  annual 
interest  rate  announced  by  HUD  under 
§  885.410(g)(1);  or  (2)  the  optional 
interest  rate  elected  by  the  Borrower 
and  computed  by  HUD  at  the  time  of  the 
Borrower's  request  for  conditional  or 
firm  commitment  mider  5  885.410(g)(2). 
This  document  establishes  8.375  percent 
as  the  annual  interest  rate  for  Fiscal 
Year  1990.  (Information  concerning  the 
calculation  of  the  optional  interest  rate 
will  be  provided  to  Borrowers  upon 
request.  See  §  885.410(h).) 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Wilden,  Director,  Assisted 
Elderly  and  Handicapped  Housing 
Division.  451  Seventh  Street  SW..  room 
6116,  Washington,  DC  20410-8000, 
telephone  (202)  426-8730.  (This  is  not  a 
toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  Under  24 

CFR  885.410(g).  the  interest  rate  for  a 
loan  for  housing  for  the  elderly  or 
handicapped  under  section  202  of  the 
Housing  Act  of  1959  is  set  at  one  of  two 
rates:  (1)  The  annual  interest  rate 
announced  by  HUD  under 
§  885.410(g)(1);  or  (2)  the  optional 
interest  rate  elected  by  the  Borrower 
and  computed  by  HUD  at  the  time  of  the 
Borrower's  request  for  conditional  or 
firm  conunitinent  ander  i  885.410(g)(2). 
The  citations  in  this  document  are  to  the 
interim  rule  published  June  1, 1968  (53 
FR  19899)  and  the  final  rale  published 
November  9. 1988  (53  FR  45265). 

This  document  announces  HUD's 
determination  of  the  annual  interest 
rate.  (Information  concerning  the 
calculation  of  the  optional  interest  rate 
will  be  provided  to  Borrowers  upon 
request.  See  i  885.410(h).) 

The  annual  interest  rate  under 
§  885.410(gXl)  may  not  exceed: 

(1)  The  average  yield  on  the  most 
recently  issued  30-year  marketable 
obligations  of  the  United  States  during 
the  three-month  period  immediately 
preceding  the  fiscal  year  in  which  the 
loan  is  made  (adjusted  to  the  nearest 
one-eighth  of  one  percent)  plus  an 
allowance  to  cover  administrative  costs 
and  probable  losses  under  the  program. 
(This  allowance  has  been  determined  by 
the  Secretary  of  Housing  and  Urban 
Development  to  be  one-fourth  of  one 
percent  (0.25  percent)  per  annum  for 
both  the  construction  and  permanent 
loan  periods);  and 

(2)  Any  apphcable  statutory  ceiling  on 
the  loan  interest  rate  including  the 
allowance  to  cover  administrative  costs 
and  probable  tosses.  (§  885.410(g)(l)(ii).) 
The  current  statutory  ceiling  is  9.25 
percent  per  annum. 

The  average  yield  on  the  described 
interest-bearing  obligations  of  the 


United  States  during  the  last  three 
months  of  Fiacal  Year  1988  was  8.125 
percent  This  rate  plus  the  0.25  percent 
allowance  for  administrative  costs  and 
probable  losses  allowance  for 
administrative  costs  and  probable 
losses  yields  an  interest  rate  of  8.375 
percent.  Accordingly,  this  Notice 
establishes  the  annual  interest  rate  for 
section  202  loans  made  during  Fiscal 
Year  1990  at  &375  percent  per  amntm. 

Under  24  CFR  50.20(1).  an 
environmental  finding  is  not  necessary 
because  the  statutory  required 
establishment  of  interest  rates  is  among 
matters  that  are  categorically  excluded 
from  the  environmental  requirements  of 
24  CFR  part  5a 

AuAority:  Sec.  202.  Housing  Act  of  1959  (12 
U.S.C.  1701q);  sec.  7(d)  DepartmeBt  of 
Housing  and  Urban  DeveiopaienI  Ad  (42 
U.S.C.  3535(d)). 

Dated:  November  13, 1989. 
Peter  H.  Monroe. 

Acting  General  Deputy  Assistant  Secretary 
for  Housing-Federal  Housing  Commiuioner. 
(FR  Doc.  89-27676  Filed  11-24-89;  8«  ara] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  147 
(CG011  88-te] 

Safety  Zone  Reguletione;  Outer 
Continental  Shelf,  Sarfta  Partwra 
Channel 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 

summary:  The  Coast  Guard  is 
correcting  an  error  in  the  temporary 
safety  zone  rejulations  for  oil  platform 
Heritage  which  were  published  in  the 
Federal  Register  on  Thursday, 
November  2, 1989  (54  FR  46230). 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  N.  S.  Porter,  Chief  of  the 
Marine  Environmental  Protection/Port 
Safety  and  Security  Branch.  Eleventh 
Coast  Guard  District.  400  Oceangate, 
Long  Beach,  California  90822-5399.  (213) 
499-5330. 

SUPPt.EMENTARY  INFORMATION:  The 
Coast  Guard  established  a  temporary 
500  meter  safety  zone  around  oil 
platform  Heritage  on  October  13, 1989, 
to  protect  vessels  and  the  public  from 
safety  hazards  associated  with 
installation  of  the  platform.  The  safety 
zone  regulations  were  published  in  the 
Federal  Register  on  Thursday, 
November  2. 1989  (54  ¥K  46230). 
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Subsequent  to  establishment  of  the 
zone,  the  platform  owner  advised  the 
Coast  Guard  that  the  actual  location  of 
the  platform  was  several  yards  different 
from  the  position  they  had  previously 
provided  and  which  had  been  included 
in  the  regulations.  Correction  of  the 
regulations  is  therefore  necessary  to 
accurately  reflect  the  platform's 
location.  As  this  is  a  technical 
correction  that  does  not  alter  the 
substance  of  the  regulations,  publication 
of  this  change  for  comment  is  not 
required  by  5  U.S.C.  553.  However, 
parsons  wishing  to  comment  on  the 
regulations,  as  corrected,  may  still  do  so 
in  accordance  with  the  instructions 
provided  in  the  preamble  to  the 
regulations  which  were  published  in  the 
Federal  Register  on  Thursday, 
November  2. 1989  (54  FR  46230). 

Correction 

The  following  correction  is  made  to 
the  temporary  safety  zone  regulations 
for  oil  platform  Heritage  (33  CFR  part 
147)  published  in  the  Federal  Register  on 
Thursday.  November  2, 1989  (54  FR 
46230). 

Paragraph  (a)  of  §  147.T1192  is 
correctly  added  to  read  as  follows: 

§147.T1192    Platfonn  Heritage  safety 
zone. 

(a)  Description.  All  waters  of  the 
Pacific  Ocean  enclosed  by  a  line  drawn 
500  meters  around  position  34-21-01.41N 
120-16-^5.06W 


Dated:  November  9. 1989. 
Terry  Lucas, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  Eleventh  Coast  Guard  District 
|FR  Doc.  89-27590  Filed  11-24-89:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3681-91 

Plan  for  American  Cyanamid  Co. 
Fortier  Plant,  Westwego,  LA 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rulemaking. 

summary:  EPA  is  approving  the 
American  Cyanamid  Company  Fortier 
Plant  Alternative  Emission  Reduction 
Plan  ("Bubble")  as  a  revision  to  the 
Louisiana  State  Implementation  Plan 
(SIP).  This  volatile  organic  compound 
(VOC)  Bubble  uses  credits  from  the 
change  of  service  of  three  storage  tanks 
from  VOC  to  non-VOC  usage.  These 
credits  are  used  to  offset  reductions 
required  by  controlling  one  methanol 
storage  tank.  The  Emission  Reduction 
Credits  (ERCs)  were  determined  to  be 
valid,  consistent  with  EPA's  proposed 
Emissions  Trading  Policy  Statement 
(ETPS)  of  April  7, 1982  (47  FR  15076), 
and  the  final  ETPS  of  December  4. 1986 
(51  FR  43814). 

date:  This  rulemaking  is  effective 
December  27, 1989. 

addresses:  Copies  of  the  State's 
submittal  are  available  for  public 
inspection  during  normal  business  hours 
at: 

Air  Quality  Division.  Louisiana 
Department  of  Environmental  Quality, 
Land  and  Natural  Resources  Building. 
625  North  4th  Street.  P.O.  Box  44096. 
Baton  Rouge.  Louisiana  70804-4096: 

Public  Information  Reference  Unit. 


Environmental  Protection  Agency, 
Library.  401  M  Street,  SW.. 
Washington.  DC  20460; 

Environmental  Protection  Agency, 
Region  6  Office,  Air  Programs  Branch, 
1445  Ross  Avenue,  Dallas,  Texas 
75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Riddle,  State  Implementation  Plan 
Section:  Air  Programs  Branch:  Air, 
Pesticides  &  Toxics  Division:  EPA 
Region  6  Office,  1445  Ross  Ave.,  Dallas. 
Texas  75202.  (214)  655-7214  or  FTS  255- 
7214. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  brief  background  of  the  American 
Cyanamid  Bubble  is  provided  here.  For 
a  more  comprehensive  description  of  the 
details  of  this  Emissions  Trade  see  the 
proposed  approval,  Plan  for  American 
Cyanamid  Company  Fortier  Plant, 
Westwego.  LA  (53  FR  40460.  October  17. 
1988). 

American  Cyanamid  Company's 
Fortier  Plant  would  like  to  use  emission 
reductions  from  the  change  of  service  of 
three  dimethylamine  tanks.  These  tanks 
were  used  to  store  dimethylamine,  a  raw 
material  in  the  manufacture  of  synthetic 
resins.  The  tanks  are  now  used  for  non- 
VOC  storage.  The  proposal  stated  in 
error  that  the  VOC  emissions  are  limited 
to  one  ton  per  year  each.  It  is  correct 
that  the  emissions  are  limited  to  0  tons 
per  year  each.  These  credits  from  this 
change  of  service  are  used  in  lieu  of 
controlling  the  emissions  from  one 
methanol  storage  tank.  The  entire  trade 
is  summarized  below: 


Credits  from  change  of  service         Noncompliance  emissions  and  air  quality  benefil        Pi-ogress  toward  attainment 


(-12.63)  TPY 


(11.16  *  1.211  TPY 


(-0.26)  TPY 


Emissions  (tons/year) 

Sources 

Actual 

Allowable 

Before 
bubble 

After  h<M)le 

Ctxunge 

Before 
bubble 

After  btjbble 

Change 

Noo-VOC  36-79 „„ 

6.06 

5.26 

1.31 

12.13 

0.00 

0.00 

0.00 

12.13 

-6.06 

-5.26 

-1.31 

0.00 

6.06 
5.26 
1.31 
0.97 

0.00 
0.00 
0.00 
12.13 
1.21 

6.06 

MofvVOC  37-79 

Nnn-vnr,  ;yu7n    .,  „. 

-5.26 
-1.31 

Methanol  12-73 „      „        

Air  Quality  Booe«it 

+  11.16 
+  1.21 

Total - „ 

24  76 

12.13 

-12£3 

13.60 

13.34 

-0.26 

\ 


B.  Discussioa 

The  Bubble  was  reviewed  for 
compliance  with  the  requirements  of 
Section  110  of  the  Clean  Air  Act.  40  CFR 
Part  51,  EPA's  Proposed  Emissions 
Trading  Policy  Statement  (ETPS) 
published  in  the  Federal  Register  on 
April  7, 1982  (47  FR  15076)  and  the  Final 
ETPS  published  in  the  Federal  Register 
on  December  4. 1986  (51  FR  43814). 

The  State  issued  a  permit  to  American 
Cyanamid.  #  1896  (M-1).  on  May  8, 1986. 
Close  examination  of  the  detailed 
calculations  of  emissions  authorized  by 
that  permit  revealed  that  some  of  the 
emission  factors  where  incorrect.  EPA 
notified  the  State  that  these  needed  to 
be  corrected.  The  State  did  correct  the 
calculatiom  and  reflected  tlie 
approp'°iate  emission  levels  in  a  new 
permit  #1896  (M-2).  issued  to  American 
Cyanamid  on  July  20. 1989.  In  addition  to 
correcting  the  emission  factors  in  two  of 
the  three  dimethylamine  tanks,  the  State 
also  adjusted  the  emissions  of  the 
methanol  tank  to  more  accurately  reflect 
the  throughput  as  it  is  currently.  This 
raised  the  credit  needed  from  7.62  to 
11.16  TPY.  This  resulted  in  the  credit 
donating  sources  having  less  credit  to 
give,  and  the  credit  consuming  source 
requiring  more  credit.  The  amount  of 
unused  credit  went  from  8.0  TPY  in  the 
proposal  to  0.26  TPY  in  the  final  trade. 

As  stated  in  the  proposal  (53  FR 
40461-40482),  several  points  of  concern 
and  enforceability  needed  to  be 
included  in  the  revised  permit  #1896 
(M-2)  before  EPA  gave  final  approval  to 
the  Bubble.  EPA  received  the  revised 
permit  with  these  points  of  concern  and 
enforceability  included,  as  follows: 

1.  Comment  The  Bubble  prohi'bits  the 
storage  of  VOC's  in  tanks  36-79,  37-79, 
and  38-79.  The  legally  enforceable 
recordkeeping  requirements  must 
require  data  that  makes  definitive  that 
no  VOCs  are  being  stored  in  these 
tanks.  The  permit  must  be  changed  to 
reflect  0  TPY  for  tanks  36-79,  37-79,  and 
3^79  for  the  post-bubble  allowable 
emissions. 

Response:  These  items  have  been 
included  m  Attachment  I  and  Specific 
Condition  1,  of  the  permit. 

2.  Comment-  The  company  must  be 
required  by  the  permit  to  keep  sufficient 
records  to  determine  compliance  and 
retain  them  for  a  minimum  of  two  years. 

Response:  This  permit  requirement 
has  been  included  under  ^jecific 
Condition  1. 

3.  Comment:  Assurances  that  there 
was  no  shifting  demand  sitaation  that 
lead  to  credit  was  needed. 

Response:  A  letter  from  the 
Administrator  of  the  Air  QoaUty 
Division.  LDEQ.  dated  June  6, 1989. 


stated  the  LDEQ  position  that  the  VOCs 
that  have  been  shifted  oat  of  tanks  36- 
7a  37-79,  and  38-79  have  not  been 
shifted  elsewhere  in  the  nonattainment 
area. 

EPA  received  no  public  comments, 
beyond  the  responses  from  the  State,  on 
the  October  17, 1968,  proposed 
rulemaking. 

C.  Final  Action 

Because  the  State  has  fulfilled  the 
requirements  stipulated  in  the  October 
17. 1988,  proposed  approval,  and 
because  all  other  requirements  have  met 
compliance,  0*A  approves  the 
American  Cyanamid  Company  Fortier 
Plant  Alternative  Emission  Reduction 
Plan  ("Bubble")  as  a  revision  to  the 
Louisiana  SIP.  The  approved  LDEQ 
permit  for  this  trade  is  #1896  (M-2) 
dated  )uly  2a  1989. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Hiis  action  has  been  classified  as  a 
Table  3  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  la  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  as  amended,  judicial  review  of 
this  action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  Aie  date  of  this 
publication.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

Nothing  in  this  action  should  be 
c(Histrued  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  PoUution  Control  Hydrocarbons. 
Incorporation  by  reference.  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Ptan  for  the  State  of 
Louisiana  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 


Dated:  Sc^ember  26. 198a 
Robait  E.  LsytoB.  Jr., 

Regional  Administrator  (MJ. 

PART  52— (AMENDED] 

40  CFR  part  52  is:  amended  as  follows: 

Subpart  T— Louisiana 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7842. 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(53)  to  read  as 
follows: 

§52j970    htenUflcatton  of  plan. 

*  •  *  «  • 

(c)  *  •  • 

(53)  On  May  5. 1986,  the  Governor 
submitted  a  request  to  revise  the 
Louisiana  SIP  to  include  an  alternate 
Emission  Reduction  Plan  for  the 
American  Cyanamid  Company  Fortier 
Plant  located  at  Westwego.  Jefferson 
Parish.  A  permit  was  issned  by  LDEQ  on 
October  17, 1984  (*1896),  but  after 
several  revisions,  the  final  permit  for  the 
trade  is  #1896  (M-2).  issued  July  20. 
1989.  Tbis  Babble  uses  credits  obtained 
from  the  change  of  service  of  three 
storage  tanks  from  VOC  to  non-VOC 
usage  to  offset  reductions  required  by 
controlling  one  methanol  storage  tank. 

(i)  Incorporation  by  reference 

(A)  LDEQ  permit  number  1896  (M-2) 
issued  July  20, 1960,  a  Revision  to 
Bubble  Permit  No.  1896  (M-l>— 
American  Cyanamid  Company. 
Westwego,  Jefferson  Parish.  Louisiana. 

(ii)  Additional  material 

(A)  Letter  dated  June  6, 1989,  from  the 
Administi  itor  of  the  Louisiana  Office  of 
Air  Quality,  giving  the  State  position 
that  the  Volatile  Organic  Compounds 
that  have  been  shifted  out  of  the 
emission  reduction  credit  donating  tanks 
have  not  been  shifted  elsewhere  in  the 
nonattainment  area. 

(B)  Letter  received  by  EPA  on  March 
31, 1989,  from  Mr.  Addison  Tatum  of  the 
State  of  Louisiana,  including 
calculations  for  the  permit. 

[FR  Doc.  89-27734  Filed  11-24-88:  8:45  am] 
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(PP8E3682  and  9E371S/R1044:  Fm.-3665- 
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Pesticide  Toteranca  for  Glyphosaftc 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION  Final  rule. 
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summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  herbicide  glyphosate  in  or  on  the 
raw  agricultural  commodity  crop  group 
Brassica  (cole)  leafy  vegetables  and  in 
or  on  the  raw  agricultural  commodities 
longan.  mamey  sapote,  lychee, 
sapodilla.  and  passion  fruit.  The 
regulation  to  establish  maximum 
permissible  levels  for  residues  of  the 
herbicide  was  requested  pursuant  to 
petitions  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
EFFECTIVE  DATE:  November  27, 1989. 

■  ADDRESSES  Written  objections, 
identified  by  the  document  control 
number,  [PP8E3682  and  9E3715/R1044J, 
may  be  submitted  to:  Public  Docket  and 
Freedom  of  Information  Section, 
Environmental  P.-ctection  Agency  Rm. 
3708,  401  M  St..  SW.,  Washington,  DC 
20460. 

^  FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(H7505C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  716, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  703-557-2310. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  September  6, 1989 
(54  PR  37010],  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University.  New  Brunswick,  NJ  08903, 
had  submitted  pesticide  petitions  (PP) 
8E3682  and  9E3715  to  EPA  on  behalf  of 
Dr.  Robert  H.  Kupelian,  National 
Director.  IR-4  Project,  and  the 
Agricultural  Experiment  Stations  of 
California,  Florida,  Michigan,  and  New 
York  (PP  8E3682)  and  the  Agricultural 
Experiment  Station  of  Florida  (PP 
9E3715)  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  the 
combined  residues  of  the  herbicide 
glyphosate  (N- 

(phosphonomethyl)glycine),  and  its 
metabolite  aminomethyl-phosphonic 
acid  (AMPA)  in  or  on  certain  raw 
agricultural  commodities. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 


health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  a^ected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9&- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4. 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  2, 1989. 
Edwin  F.  Tinsworth. 
Acting  Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is  amended 
as  follows: 

PART  180-{  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.364(a)  is  amended  by 
adding  and  alphabetically  inserting  the 
crop  group  Brassica  (cole)  leafy 
vegetables  and  the  raw  agricultural 
commodities  longan,  lychee,  mamy 
sapote,  passion  firuit,  and  sapodilla,  to 
read  as  follows: 

§180.364    Glyptiosate;  tolenmc«s  for 
residues. 

(a)'     *     * 


—Continued 


ConwnodHy 


Parts  per 
million 


ComiTKxny 


Parts  per 


Sapodilla 0.2 

Vegetables,  leafy,  Brassica  (cole)  .„ 0.2 
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Longan _ 

Lychee _ 

Mamy  sapote... 

Passion  (ruM 


0.2 
0J2 
0.2 

0.2 


40  CFR  Part  180 


(PP6E3409/R1043:  FRL-3666-11 

Pesticide  Tolerance  for  Terbufos 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
permanent  tolerance  for  the  combined 
residues  of  the  insecticide/nematicide 
terbufos  and  its  cholinesterase- 
inhibiting  metabolites  in  or  on  the  raw 
agricultural  commodity  (RAC)  bananas. 
This  regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
insecticide/nematicide  was  requested 
pursuant  to  a  petition  by  the  American 
Cyanamid  Co. 

EFFECTIVE  DATE:  November  27, 1989. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  (PP6E3409/R1043J  may  be 
submitted  to:  Public  Docket  and 
Freedom  of  Information  Section. 
Environmental  Protection  Agency  Rm. 
3708.  401  M  St..  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  William  H.  Miller,  Product 
Manager  (PM)  16,  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St.-,  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  227. 
CM  *2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703)-557-2600. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  August  30, 1989  (54 
FR  35896),  which  announced  that  the 
American  Cyanamid  Co.,  P.O.  box  400, 
Princeton,  NJ  08540,  had  submitted 
pesticide  petition  (PP)  6E3409  proposing 
to  establish  a  permanent  tolerance  for 
the  combined  residues  of  the 
insecticide/nematocide  terbufos  (S-[(l,l- 
dimethyIethyl)thio)methyl-0,0-diethyl 
phosphorodithioate)  and  its 
cholinesterase-inhibiting  metebnlites  in 
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or  on  the  RAC  bananas  at  0.025  part  per 
million. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  thw  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  estabhshing  new  tolerances 
or  raising  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  October  24, 1989. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows:  | 

PART  180— [AMENDED]  ^ 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.352  is  amended  in 
paragraph  (a)  by  adding  and 
alphabetically  inserting  an  entry  for 
bananas  and  by  removing  paragraph  (b) 
and  designating  it  '[Reserved)'  to  read 
as  follows: 

§160^52    TertNifos;  toterances  for 


CommodHy 


Parts  per 


Banartas.. 


0.025 


(a)- 


(b)  [Reserved) 
[PR  Doc.  89-27726  Piled  11-24-89;  8:45  am) 

NLUNO  CODE  6S«»-«»-D 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Docket  No.  88-13;  Notice  2] 

RIN  2127-AC72 

Consumer  Information;  Vehicle 
Owner's  Manuals 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Consumer  Information  Regulations  to 
require  vehicle  manufacturers  to  include 
information  in  the  owner's  manual  for 
each  vehicle  about  NHTSA's  toll-free 
Auto  Safety  Hotline  and  its  defect 
investigation  and  remedy  and  recall 
authority.  This  requirement  will  allow 
NHTSA  to  obtain  more  information, 
more  expeditiously  about  potential 
safety-related  defects  and 
noncompliances  with  safety  standards. 

DATES:  Effective  Date:  The  amendments 
made  in  this  rule  become  effective  on 
September  1, 1990. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by.NHTSA  not  later 
than  December  27, 1989. 

ADDRESSES:  Petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  set  forth  at 
the  beginning  of  this  notice  and  be 
submitted  to  the  following: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590  (Docket  hours:  8:00  a.m.  to  4:00 
p.m.).  It  is  requested  that  10  copies  of 
the  petition  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Talentino,  Office  of  Defects 
Investigation.  NHTSA.  400  Seventh 
Street,  SW.,  Washington,  DC  20590  (202- 
366-5212). 


BEST  COPY  AVAILABLE 


SUPPLEMENTARY  INFORMATION: 
Background 

On  May  26, 1987,  Motor  Voters,  a 
consumer  organization  interested  in 
motor  vehicle  safety,  petitioned  the 
agency  to  require  manufacturers  of 
passenger  vehicles  to  include 
information  about  NHTSA  in  the  vehicle 
owners'  manual.  Specifically,  the 
petitioner  requested  that  the  agency 
require  information  advising  owners 
about  NHTSA's  safety  defect  authority 
and  urging  them  to  contact  the  agency 
about  potential  safety  defects  in  their 
vehicles.  To  facilitate  contacting  the 
agency,  the  petitioner  requested  that  the 
agency  require  manufacturers  to  include 
the  toll-free  telephone  number  of  the 
Auto  Safety  Hotline  and  the  agency's 
address.  The  petitioner  suggested  that 
the  message  explain  that  while  the 
agency  has  authority  to  investigate 
defects  and  order  recall  and  remedy 
campaigns,  it  does  not  become  directly 
involved  in  the  dealings  of  a  particular 
consumer  with  a  manufacturer  of  a 
motor  vehicle  regarding  a  defect  in  that 
vehicle. 

Notice  of  Proposed  Rulemaking 

In  response  to  the  petition,  on 
November  10. 1988,  NHTSA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
proposing  to  amend  title  49  CFR  part 
575,  Consumer  Information  Regulations. 
(53  FR  45527).  The  NPRM  explained  that 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  ("Vehicle  Safety  Act,"  15 
U.S.C.  1381  etseq.)  requires 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  to  recall  and 
remedy  vehicles  and  equipment  that  are 
determined  by  the  manufacturer  or 
NHTSA  to  contain  either  a  safety- 
related  defect  or  a  failure  to  comply 
with  a  Federal  motor  vehicle  safety 
standard  issued  under  the  Vehicle 
Safety  Act.  The  NPRM  further  noted 
that  the  agency's  most  important  source 
of  data  used  to  identify  defects  which 
relate  to  motor  vehicle  safety  is  the 
consumer  complaints  made  by  persons 
calling  the  agency's  toll-free  Auto  Safety 
Hotline.  In  1987,  the  agency  received 
332,659  calls  on  the  Hotline,  of  which  75 
percent  concerned  alleged  defects  or 
recall  information.  In  addition,  over 
15,092  of  these  Hotline  callers  followed 
up  by  completing  and  returning  to 
NHTSA  detailed  Vehicle  Owner 
Questionnaires  which  were  mailed  by 
the  agency  to  callers  reporting  defects 
and  seeking  recall  information.  The 
NPRM  also  noted  that  a  longstanding 
agency  goal  is  to  enhance  publication  of 
the  Auto  Safety  HoUine  and  so  improve 
the  process  of  getting  information  from 
consumers  about  potential  safety 
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defects.  The  NPRM  exfHained  the 

agency's  plans  to  publicize  the  Hotline 
through  public  service  announcements 
in  the  media,  through  consumer  and 
corporate  safety  offices,  in  telephone 
books,  and  through  programs  with  State 
transportation  agencies. 

NHTSA's  tentatively  concluded  that 
the  inclusion  of  the  requested 
information  m  each  owner's  manual 
would  be  an  important  addition  to 
NiTTSA's  public  information  campaign 
to  increase  consumer  awareness  of  the 
Hotline  and  the  agency's  efforts  to 
strengthen  its  defect  investigation 
activities.  The  agency  stated  its 
tentative  belief  that  including  the 
Hotline  number  in  owner's  manuals 
would  put  that  number  Ln  the  hands  of 
millions  of  motor  vehicle  purchasers  at 
virtually  no  additional  cost.  Moreover, 
the  NPRM  noted  that  since  owners 
typically  refer  to  their  manuals 
periodically  throughout  the  ownership  of 
their  vehicles,  especially  when  they  are 
experiencing  vehicle  problems,  the 
Hotline  number  printed  in  the  manuals 
would  be  seen  many  times.  The  agency 
stated  that  inclusion  of  the  Hotline 
number  in  manuals  would  be 
particularly  important  for  new  car 
owners,  since  it  would  produce  a  higher 
volume  of  calls  about  potential  safety 
defects  earlier  in  a  vehicle's  hfe.  TTie 
agency  believed  that  this  would  be 
particularly  important  to  detect  defects 
in  newly  introduced  models. 

The  NPRM  accordingly  proposed  to 
amend  §  575.6  of  the  Consumer 
Information  Regulations  to  require 
motor  vehicle  manufacturers  to  include 
information  about  NHTSA's  recall  and 
remedy  authority  and  about  the  Auto 
Safety  Hotline  in  the  owner's  manuaL 
The  agency  proposed  requiring  that  all 
new  motor  vehicles,  not  just  "passenger 
vehicles,"  be  subject  to  the  proposed 
amendment.  The  agency  explained  that 
facilitating  owner  reporting  of  potential 
safety  defects  would  be  important  for  all 
types  of  motor  vehicles.  The  agency  also 
made  minor  changes  in  the  information 
requirements  requested  in  the  petition. 

The  proposed  amendment  required  a 
manufacturer  to  state  in  each  owner's 
manual  that  consumers  may  contact 
NHTSA  if  they  believe  that  their  vehicle 
contains  a  safety  defect.  The  proposed 
amendment  also  required  that  the 
manuals  include  the  toll-free  Hotline 
telephone  number  and  agency  address. 
Finally,  the  proposed  amendment 
required  that  manufacturers  include  in 
'he  manuals  a  statement  about  the 
agency's  authority  to  order  a  safety 
recall  if  it  Tmds  that  a  safety  defect 
exists  in  a  group  of  vehicles. 


CoBunonts  and  tnv  Agency's  Response 

NHTSA  received  24  comments  in 
response  to  the  NPRM.  Commenters 
included  15  automotive  manufacturers 

and  automotive  affiliates;  four 
academic,  medical,  and  insurance 
groups:  and  five  consumers  and 
consumer  organizations.  The  agency 
considered  all  these  comments  in 
developing  this  fmal  rule. 

General  Comments 

American  Honda,  American  Insurance 
Association  (AIA),  Cagiva  Motorcycle  of 
North  America,  Children's  Mercy 
Hospital  the  National  Consumers 
League  (NCL),  the  University  of 
Maryland's  Center  for  Business  and 
Public  Policy,  US  Public  hiterest 
Research  Group  ("US  Pirg").  and  several 
citizens  favored  the  proposed.  US  Pirg 
stated  that  the  proposal  would  be  a 
cost-effective  and  efficient  way  to 
improve  consumer  awareness  of  the 
Hotline.  NCL  commented  that  this 
measure  would  further  the  agency's 
need  to  receive  information  about  safety 
defects  so  that  the  agency  can  protect 
the  consumer. 

On  the  other  hand.  Chrysler.  Ford, 
General  Motors  (GM),  General  Tire, 
Mercedes,  Michelin,  the  Motor  Vehicle 
Manufacturers  Association  (MVMA), 
the  National  Automobile  Dealers 
Association  (NADA),  Navistar, 
Volkswagen  and  Volvo  opposed  the 
proposal.  NADA  stated  that  tha%  was 
no  need  for  the  rule  and  suggested 
NHTSA  reevaluate  the  proposal.  MVMA 
similarly  commented  that  there  was  no 
safety  need  for  this  requirement  Ford, 
Michelin.  MVMA,  Chrysler,  General 
Tire,  GM,  and  Volkswagen  elaborated 
that  the  proposal  was  unnecessary, 
might  adversely  affect  customer 
manufacturer  relations,  delay  corrective 
action,  and  overburden  the  agency's 
resources  to  respond  to  calls.  Mercedes 
stated  that  the  proposal  would  give 
consumers  the  false  impression  that 
they  could  receive  immediate  action 
related  to  their  problems  and  that 
resolution  of  the  problem  would  be 
delayed.  Volvo  conunented  that  the  rule 
would  not  be  in  the  best  interests  of  the 
vehicle  owners,  who  would  be  better 
served  by  contacting  the  manufacturer 
rather  than  NHTSA. 

Upon  considering  these  comments  in 
light  of  current  trends  in  consumer 
awareness,  NHTSA  concludes  that  the 
benefits  of  increasing  the  availability  of 
information  about  consumer  remedies 
support  the  inclusion  of  information 
about  the  agency  in  the  owner's 
manuals.  Calls  to  the  Fiotline  decreased 
from  about  3324)00  in  1987  to  2S2jaOO  in 
1088,  a  redaction  of  about  24  petcenL  In 


turn,  receipt  of  Vehicle  Owoei's 

Questionnaires  decreased  from  about 
15.000  in  1987  to  about  12.000  in  lS8a 
The  agency  believes  that  this  new 
infonnati<Hi  will  increase  consumer 
awareness  about  the  Hotline  and  the 
agency's  defect  investigation  activities, 
especially  for  newly  introduced  models, 
and  thus  will  improve  the  agency's 
information  about  potential  safety 
defects  and  noncompliances.  The 
agency  is  accordingly  adopting  the 
proposals.  The  increased  dissemination 
of  information  about  NHTSA  will  enable 
the  agency  to  identify,  investigate,  and 
resolve  potential  problems  more  rapidly, 
because  the  agency  will  have  a  more 
extensive  and  more  timely  data  base  for 
analyzing  owners'  experiences  with  a 
given  problem. 

Chrysler,  MVMA,  and  Volkswagen 
disagreed  with  the  statement  in  the 
NPRM  that  the  Hotline  was  the  agency's 
most  important  source  of  data  used  to 
identify  safety-related  defects.  Althou^ 
the  commenters  are  correct  in  noting 
that  many  recalls  are  initiated  by 
manufacturers  based  on  their  own  tests 
and  field  evaluations,  the  statement 
referred  to  NHTSA's  own  investigations, 
which  continue  to  influence  a  high 
percentage  of  the  total  vehicles  recalled 
and  which  rely  heavily  on  consumer 
contacts  through  the  Hotline. 

Message's  Language 

The  NPRM  proposed  to  require  the 
following  message  in  the  owner's 
manual: 

If  you  believe  that  a  vehicle  or  item  of 
motor  vehicle  equipment  (such  as  tires, 
lamps,  eta)  has  a  potential  safety-related 
defect,  you  may  notify  the  National  Highway 
Traffic  Safety  Administration  (NHTSA).  You 
may  either  call  toll  free  at  800-424-9393  (or 
366-0123  in  Washington,  D.C.)  or  write 
Administrator,  NHTSA,  400  Seventh  Street. 
S.W.,  Washington  D.C.  20590.  NHTSA 
investigates  alleged  safety-related  defects 
and  may  order  a  recall  and  remedy  campaign 
if  it  finds  that  a  safety  defect  exists  in  a  group 
of  vehicles  and  the  manufacturer  does  not 
voluntarily  conduct  a  recall  and  remedy 
campaign.  However,  NHTSA  does  not 
t>ecome  directly  involved  in  the  dealingo 
between  a  particular  consumer  and  a  vehicle 
manufacturer  regarding  a  defect  in  the 
consumer's  vehicle. 

Mercedes  and  other  manufactiu^rs 
commented  that  this  proposed  language 
would  hinder  their  relationship  with 
their  customers  by  delaying  the 
correction  of  vehicle  problems  and  by 
providing  the  imreaiistic  expectation 
that  NHTSA  can  remedy  the  proUem. 
According  to  these  conunenters,  a 
consumer  should  contact  the 
manufacturer  before  contacting  the 
agency  because  the  manufacturer  is  in  a 
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better  position  to  actually  remedy  a 
safety  related  defect. 

In  response  to  this  comment,  NHTSA 
iterates  that  requiring  this  message  will 
help  to  publicize  the  Auto  Safety  Hotline 
and  NHTSA's  related  activities.  The 
agency  believes  that  NHTSA  might  lose 
valuable  information  from  owners  if  the 
message  did  not  initially  focus  on  the 
agency's  information  collection 
responsibilities.  For  instance,  in  order 
for  NHTSA  to  react  quickly  to  reports  of 
a  defect  trend,  it  is  necessary  for  the 
agency  to  receive  the  information  as 
soon  as  possible.  The  agency  believes 
that  this  invitation  for  early  consumer 
commtmication  to  NHTSA  will  also 
encourage  manufacturers  to  act  quickly 
to  address  consumer  concerns.  The 
agency  further  notes  that  even  if 
NHTSA  is  contacted  first,  a 
manufacturer  still  will  become  aware  of 
a  problem  because  the  agency  will 
notify  them  about  these  complaints. 

NHTSA  nevertheless  agrees  with  the 
commenters  that  the  public  should  be 
instructed  to  also  contact  the 
manufacturer.  Therefore,  the  agency  has 
revised  the  message  to  state  that  a 
consumer  should  also  contact  the 
manufacturer  or  its  designate  (e.g.,  its 
authorized  dealer)  to  resolve  safety- 
related  or  other  problems  with  the 
vehicle.  In  addition,  the  final  rule 
explains  NHTSA's  authority  and 
limitations  more  clearly.  NHTSA 
believes  that  these  modifications  will 
increase  the  effectiveness  of  the 
message. 

The  agency  emphasizes  that  NHTSA's 
message  is  mandatory,  and  thus  a 
manufacturer  cannot  modify  or 
otherwise  vary  it.  Nevertheless,  the 
agency  notes  that  a  manufacturer  may 
place  additional  language  elsewhere  in 
the  owner's  manual  encouraging  a 
vehicle  owner  to  contact  them,  provided 
that  this  additional  information  is  not 
included  in  the  message  required  by 
NHTSA  and  does  not  otherwise  dilute 
the  content  of  the  required  message. 

GM  suggested  that  the  message  be 
written  in  a  "plain  English"  style.  After 
reexamining  the  proposal's  wording, 
NHTSA  agrees  with  GM  that  to  increase 
the  final  rule's  effectiveness,  the 
message  should  be  written  in  an  easily 
understood  style.  Accordingly,  the  final 
rule  adopts  more  simplified  wording 
whenever  such  wording  does  not 
misstate  the  legalities  or  realities  of 
NHTSA's  defect  investigation  and  recall 
and  remedy  program. 

Volkswagen  commented  that  listing 
examples  of  equipment  would  result  in 
consumers  overreporting  those  items  of 
equipment.  In  response  to  this  comment, 
NHTSA  has  decided  to  eliminate  these 
examples  in  the  required  message.  The 


agency  agrees  with  Volkswagen  that 
including  examples  might  bias  the 
reporting  and  thus  provide  an  inaccurate 
record  of  overall  complaints  about 
equipment  Accordingly,  the  final  rule 
deletes  reference  to  "tires,  lamps,  etc." 

Several  commenters  noted  that  the 
proposed  message  should  include  more 
information  than  the  NPRM  proposed. 
The  American  Insurance  Association 
(AIA)  and  Gillis  and  Associates  stated 
that  die  final  rule  should  contain 
information  about  other  NHTSA 
activities  such  as  dnmk  driving  and 
odometer  fraud.  The  NCL  commented 
that  NHTSA  should  expand  the  message 
to  inform  consumers  that  they  should 
contact  other  consumer  organizations 
such  as  the  Better  Business  Bureau. 
NADA  suggested  that  the  required 
message  should  state  that  consumers 
should  initially  refer  to  the  warranty 
booklet's  section  concerning  dispute 
resolution  and  then  contact  the 
manufacturer. 

After  reviewing  these  comments, 
NHTSA  has  decided  to  include  a  general 
statement  that  a  consumer  can  "get 
other  information  about  motor  vehicle 
safety  from  the  Hotline."  Nevertheless, 
the  agency  believes  that  the  final  rule 
should  not  include  detailed  information 
about  NHTSA's  other  consumer 
protection  matters.  The  agency  notes 
that  the  principal  purpose  of  this  rule  is 
to  disseminate  information  about  the 
Auto  Safety  Hotline  and  NHTSA's 
defect  investigation  authority  which  will 
lead  to  the  increased  reporting  of 
potential  safety  defects  and 
noncomphances  with  safety  standards. 
The  agency  further  notes  that  the  rule  is 
not  intended  as  an  all-encompassing 
source  of  consumer  information.  NHTSA 
believes  that  if  the  message  were 
required  to  address  all  the  agency's 
activities  and  consumer  protection,  then 
the  most  important  information  about 
this  rulemaking  (the  Hotline  and 
NHTSA's  defect  investigafion  authority) 
would  be  obscured. 

The  agency  notes  that  upon  contacting 
the  Auto  Safety  Hotline,  the  caller  will 
receive  information  about  NHTSA's 
other  activities.  As  for  consumer 
protection  information  (e.g.,  warranty 
information),  NHTSA  notes  that  this 
type  of  activity  is  beyond  the  agency's 
statutory  mandate. 

Applicability  of  Requirement 

Motor  Voter's  petition  requested  that 
NHTSA  require  "passenger  vehicle 
manufacturers"  to  include  information 
about  the  Hotline  and  the  agency's 
defect  investigation  authority.  The 
NPRM  expanded  the  applicability  of  this 
requirement  to  "all  new  motor  vehicles," 
reasoning  that  "facilitating  owner 


reporting  of  potential  safety  defects  is 
important  for  all  types  of  motor 
vehicles." 

US  Pirg  agreed  v>rith  NHTSA's 
decision  to  expand  the  requirement's 
applicability  to  all  motor  vehicles.  The 
Truck  Trailer  Manufacturers 
Association  (TTMA)  commented  that 
the  rule  would  create  problems  for  small 
truck  trailer  manufacturers,  some  of 
which  currently  do  not  provide  an 
owner's  manual. 

After  reviewing  these  comments, 
NHTSA  concludes  that  the  final  rule 
should  be  applicable  to  all  motor 
vehicles,  because  any  vehicle  type  may 
experience  a  safety-related  defect 
However,  to  accommodate  a 
manufacturer  that  does  not  provide  an 
"owner's  manual,"  as  defined  in 
S  572.2(c)  of  the  final  rule,  the  rule 
provides  that  the  manufacturer  may 
provide  the  information  in  a  separate 
one-page  document  to  be  included  with 
the  sales  documents.  In  other  words,  a 
manufacturer  must  include  the  required 
information  in  the  ovtmer's  manual  if  it 
provides  one,  or  in  a  separate  docimient 
if  it  provides  no  manual. 

Placement  of  Information 

The  NADA  suggested  that  a 
manufacturer  be  given  the  option  of 
including  the  required  information  in  the 
warranty  booklet  rather  than  in  the 
owner's  manual,  claiming  that 
consumers  would  more  likely  look  in  the 
warranty  booklet  for  assistance  with 
defect  matters.  GM  stated  that  the 
manufacturer  was  in  the  best  position  to 
determine  placement  of  the  required 
information,  suggesting  that  this 
information  be  placed  in  its  "Warranty 
and  Owner  Assistance  Information" 
booklet.  GM  stated  that  a  manufacturer 
should  not  be  required  to  place  this 
information  in  the  owner's  manual. 

After  reviewing  these  comments, 
NHTSA  has  determined  that  the 
manufacturer  must  include  this 
information  in  the  owner's  manual.  The 
agency  believes  that  requiring  the 
information  to  be  placed  in  the  owner's 
manual  will  promote  uniformity  among 
manufacturers.  In  addition,  NHTSA 
notes  that  placing  the  information  in  the 
warranty  book  would  be  less  effective 
because  the  warranty  lasts  for  a  finite 
time  (often  much  less  than  the  life  of  the 
vehicle),  after  which  a  vehicle  owner 
would  have  little  reason  to  retain  the 
book.  In  contrast  many  manufacturers 
state  in  the  ov^mer's  manual  that  this 
document  should  stay  with  the  vehicle 
for  its  life,  even  if  it  sold.  Thus,  it  is 
more  likely  that  a  vehicle's  owner  or 
owners  will  retain  the  owner's  manual 
for  a  longer  time  period  than  the 


48748       f  tMleral  Register  /  Vol  54.  No.  226  /  Monday.  November  27.  1989  /  Rules  and  Regulations 


warranty  booklet  The  agency  notes  that 
a  manufacturer  may  place  this 
information  In  any  additional  document 
provided  that  it  includes  this 
information  in  the  owner's  manual. 

The  agency  is  aware  that 
manufactiirers  refer  to  such  documents 
by  many  terms,  including  "Owner's 
Guide,"  "Owner's  Handbook."  or 
"Operating  Instructions."  Accordingly, 
the  final  rule  expressly  defines  an 
"owner's  manual"  in  $  575.2(c)  as  "the 
document  which  contains  the 
manufacturer's  comprehensive  vehicle 
operating  [and  maintenance] 
instructions,  and  which  is  intended  to 
remain  with  the  vehicle  for  the  life  of  the 
vehicle." 

Several  organizations  commented 
about  the  placement  of  this  information 
within  the  owner's  manual.  Volvo  Truck 
stated  that  a  manufacturer  should  have 
discretion  about  where  it  places  the 
information.  Volkswagen  stated  that  this 
information  be  placed  near  the 
information  on  customer  assistance 
Gillis  and  the  Center  for  Business  and 
Policy  did  not  suggest  a  specific  location 
in  tite  manual  bnt  noted  that  the  agency 
should  require  that  a  manufacturer  refer 
to  it  in  the  table  of  contents.  US  Pirg 
suggested  that  the  agency  require  the 
information  to  be  placed  in  a  prominent 
location  such  as  the  front  or  back  cover 
to  prevent  a  manufacturer  from 
"bury(ing)"  it.  NCL  stated  that  the 
agency  should  specify  the  location  to 
reduce  reporting  distrepandes.  It 
suggested  in  order  of  preference  that  the 
information  be  placed  opposite  the  first 
page  of  the  table  of  contents,  on  the 
inside  front  cover,  in  the  text  [ireceding 
the  maintenance  schedtile,  or  on  the 
inside  back  cover. 

After  reviewing  these  comments, 
NHTSA  agrees  with  Volvo  Truck  that  a 
manufacturer  should  be  given  discretion 
about  where  it  places  the  information. 
The  agency  believes  that  requiring  the 
table  of  contents  to  include  reference  to 
the  Hotline  will  adequately  ensure  that 
vehicle  owner's  will  see  this 
information.  Accordingly, 
§  57S.6(a)(2)(B)  of  the  final  rule  also 
requires  that  the  table  of  contents  in  tbe 
owner's  manual  specify  the  location  of 
the  information  ab)out  NHTSA.  In 
particular,  the  heading  must  be  entitled 
"Reporting  Safety  Defects"  and  include 
the  corresponding  page  number  to 
effectively  alert  consumers  and  to 
provide  uniformity  as  to  the  heading. 

Two  commenters  offered  their  views 
on  the  type  size.  Volvo  CM  Heavy  Truck 
requested  that  the  type  size  be  left  to  the 
manufacturer's  discretion.  NCL 
commented  that  the  rule  should  specify 
a  minimum  point  size  for  the  type.  It 
further  stated  that  NHTSA  should 


specify  a  minimum  amount  of  space  not 
less  than  one-half  page  for  this 
information. 

NHTSA  has  concluded  that  to  be 
easily  readable  the  required  message 
must  be  written  in  letters  and  numbers 
not  smaller  than  10  point  type,  and  has 
incorporated  that  requirement  in  the 
final  rule.  The  agency  notes  that  the 
point  type  size  is  consistent  with  the 
labeling  requirements  in  S53.2  of 
Standard  No.  213.  The  agency  concludes 
that  it  is  superfluous  to  specify  a 
minimum  page  length  because  the  final 
rule  specifies  the  type  size  and  the 
message  itself. 

Effective  Date 

The  NPRM  proposed  that  the  rule 
would  become  effective  "180  days  after 
the  publication  of  the  final  rule."  Several 
manufacturers  requested  that  the 
effective  date  coincide  with  the  start  of 
the  model  year  to  avoid  unnecessary 
costs  that  would  result  in  reprinting 
manuals  during  the  middle  of  a  model 
year.  American  Honda  suggested  that 
the  effective  date  coincide  with  the 
change  in  model  year.  Volvo  CM  Heavy 
Truck  requested  that  the  effective  date 
be  changed  to  "January  1,  or  at  the 
option  of  the  manufacturer,  the  time  of 
model  year  change-over."  Cagiva.  which 
changes  its  motorcycle  models  every 
two  to  four  years,  requested  an  effective 
date  that  would  "allow  us  adequate  lead 
time  to  incorporate  the  regulatory 
language"  at  the  start  of  its  model  run. 
Chrysler  recommended  an  effective  date 
of  the  "first  day  of  September  occurring 
180  days  after  publication  of  the  final 
rule."  Navistar  requested  an  effective 
date  of  270  days  after  the  final  rule's 
publication.  US  Pirg  noted  that  the 
agency  should  "act  promptly." 

After  reviewing  these  conmients, 
NHTSA  determines  that  the  effective 
date  will  be  September  1, 1990,  which 
t3rpically  is  the  beginning  of  a  model 
year  for  most  vehicles.  The  agency 
believes  that  this  effective  date  will 
allow  the  timely  inclusion  of  this 
information  at  little  or  no  cost  to  the 
manufacturers. 

Cagiva  requested  that  the  final  rule 
allow  it  to  exhaust  its  supply  of  already 
printed  manuals,  explaining  that  its 
model  runs  may  extend  up  to  four  years. 
A  manufacturer  whose  models  ran  for 
more  than  one  year  may  comply  with 
the  final  rule  by  placing  an  addi-on- 
sticker  on  its  existing  manuals,  mitil  this 
supply  is  exhausted.  The  agency 
believes  that  this  will  ensure  that 
consumers  receive  the  information  while 
minimizing  the  costs  related  to  this  rule 
for  manuiactnrers  like  Cagiva. 


Costs 

The  NPRM  tentativefy  concluded  that 
the  proposal  would  result  in  minimal 
costs  related  to  printing  an  additional 
half-page  of  material. 

Several  commenters  addressed  the 
final  rule's  cost  impacts.  NAOA  stated 
that  the  costs  of  this  measure  would  not 
be  a  significant  burden  on 
manufacturers  provided  that  it  was 
phased  in  for  new  manuals.  US  Pirg 
commented  that  this  rule  would  be  a 
cost-effective  way  to  improve  consumer 
awareness  of  the  Hothne.  On  the  other 
hand,  the  MVMA  stated  that  NHTSA 
underestimated  the  final  rule's  indirect 
cosU  to  both  NHTSA  and 
manufacturers,  especially  costs  resulting 
from  the  delay  in  handling  consumer 
complaints.  Volkswagen  recommended 
that  the  agency  further  study  the 
proposal,  stating  that  the  agency 
underestimated  the  number  of  consumer 
complaints,  which  would  result  in  a 
large  volume  of  additional  contacts^ 

After  reexamining  the  proposal  in 
light  of  these  comments,  NHTSA 
concludes  that  the  final  rule  will  impose 
only  minimal  costs  on  motor  vehicle 
manufacturers  and  the  agency.  The 
agency  anticipates  that  a  manufacturer 
will  have  to  devote  only  on-half  page  in 
the  manual  at  a  cost  of  a  few  cents  per 
manual  for  printing.  "Hie  agency 
disagrees  with  MVMA  and  VoBcswagen 
that  there  will  be  si^ificant  costs 
beyond  the  direct  printing  costs.  The 
agency  believes  that  MVMA's  concern 
that  consumer  complaints  will  be 
handled  inefficiently  is  adequatefy 
addressed  by  language  in  the  final  rule 
emphasizing  that  a  consumer  should 
contact  the  vehicle  manufacturer  first 

NHTSA  does  not  anticipate  that 
additional  calls  to  the  Hotline  will  result 
in  unreasonable  costs  to  the  agency. 
First,  the  Hotline  is  well  equipped  to 
handle  additional  calls  without 
increased  costs.  Second,  it  is  in 
NHTSA's  (and  the  general  public's] 
interests  to  receive  additional  calls 
potentially  related  to  safety  defects.  The 
agency  believes  that  these  additional 
calls  will  lead  to  defect  investigations 
and  the  earlier  remedy  of  safefy 
problems. 

MisceOaneous 

NHTSA  has  examined  the  impacts  of 
this  regulation  and  determined  that  this 
final  rule  does  not  qualify  as  a  major 
regulation  within  the  meaning  of 
Executive  Order  12291  or  as  a  significant 
regulation  under  Department  of 
Transportation  regulatory  policies  or 
procedures.  The  agency  also  has 
determined  that  the  economic  and  other 


Federal  Register  /  Vol.  54.  No.  226  /  Monday,  November  27,  1989  /  Rules  and  Regulations 


48749 


impacts  of  this  rule  are  minimal  so  that 
a  regulatory  evaluation  is  not  required. 
The  information  required  to  be  placed  in 
the  vehicle's  owner's  manual  will  result 
in  only  minimal  costs  for  vehicle 
manufacturers  and  wiU  not  likely  result 
in  any  cost  increase  for  consumers. 

The  agency  also  considered  the 
impacts  of  this  rule  under  the  provisions 
of  the  Regulatory  Flexibilify  Act.  I 
hereby  certify  that  the  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  As  discussed  above,  the  cost  of 
including  the  information  in  the  owner's 
manual  will  be  only  a  few  cents  per 
manual.  Accordingly,  there  will  be  tittle 
economic  effect  on  any  small 
organizations  or  governmental  units 
which  purchase  motor  vehicles.  Few  If 
any  vehicle  manufacturers  qualify  as 
small  entities  under  the  Act. 

Further,  this  rulemaking  action  has 
been  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  it  has  no  Federalism 
implication  that  warrants  preparation  of 
a  Federalism  report. 

NHTSA  has  analyzed  this  rule  for 
purposes  of  the  National  Environmental 
Policy  Act.  The  agency  has  determined 
that  implementation  of  this  action  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment 

List  of  Subjects  in  49  CFR  Part  575 

Consimiier  protection.  Labeling.  Motor 
vehicle  safety,  Motor  vehicles,  Rubber 
and  rubber  products.  Tires. 

In  consideration  of  the  foregoing.  49 
CFR  part  575  is  amended  as  follows: 

PART  iTTSU-CONSUMER 
-NFORMA'ION  REGULATIONS 

1.  Hie  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401, 1407. 1421, 
and  1423;  delegation  of  autliority  at  49  CFR 
1.50. 

2.  Section  S75.2(c)  is  amended  by 
adding  alphabetically  the  following 
definition  of  "Owner's  manual"  to  read 
as  follows: 

S  575.2    Deflnttion*. 
(c)  Definitions  used  in  this  part. 


"Owner's  manual"  means  the 
document  which  contains  the 
manufacturer's  comprehensive  vehicle 
operating  and  maintenance  instructions, 
and  which  is  intended  to  remain  with 

the  vehicle  for  the  life  of  the  vehicle. 

*        «        •        *        * 

3.  Section  575.6  is  amended  by 
redesignating  the  existing  text  in 


paragraph  (a)  as  paragraph  (a)(1),  and 
adding  a  new  paragraph  (a)(2),  to  read 
as  follows: 

§  575.6    Requirements. 

(aKD  *  *  * 

(2)(i)  At  the  time  a  motor  vehicle 
manufactured  on  or  after  September  1, 
1990  is  delivered  to  the  ^rst  purchaser 
for  purposes  other  than  resale,  the 
manufacturer  shall  provide  to  the 
purchaser,  in  writing  in  the  English 
language  and  not  less  than  10  point  type, 
the  following  statement  in  the  owner's 
manual,  or,  if  there  is  no  owner's 
manual,  on  a  one-page  document 

If  you  believe  that  your  vehicle  has  a  defect 
which  could  cause  a  crash  or  could  cause 
injury  or  death,  you  should  immediately 
infonn  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  in  addition  to 
notifying  [INSERT  NAME  OF 
MANUFACTURER]. 

If  NHTSA  receives  similar  complaints.  It 
may  open  an  investigation,  and  if  it  finds  that 

•  safety  defect  exists  in  a  group  of  vehicles,  it 
may  order  a  recall  and  remedy  campaign. 
However.  NHTSA  cannot  become  involved  in 
individual  problems  between  you.  your 
dealer,  or  [INSERT  NAME  OF 
MANUFACTURER). 

To  contact  NHTSA  you  may  either  call  the 
Auto  Safety  Hotline  toU-firee  at  1-800-424- 
9393  (or  36ft-0123  in  Washington.  D.C  area) 
or  write  to:  NHTSA,  U.S.  Department  of 
Transportation,  Washington,  D.C.  20590.  You 
can  also  obtain  other  information  atwut 
motor  vehicle  safety  from  the  Hotline. 

(2)(ii)  The  manufacturer  shall  specify 
in  the  table  of  contents  of  the  owner's 
manual  the  location  of  the  statement  in 
575.6(a)(2)(i).  The  heading  in  the  table  of 
contents  shall  state  "Reporting  Safefy 
Defects." 

*  *        •        •        * 

Issued  on  November  21, 1989.  ' 
Jeffrey  R.  WRn, 

Acting  Administrator. 

[FR  Doc  89-27731  FUed  11-24-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  WMttfe  Service 

50  CFR  Part  17 
RIN  1018-AB23 

Endangered  and  Threatened  Wildlife 
and  Plants;  Delisting  of  Echinocereua 
engelmannW  var.  purpureus  (Purple- 
Spined  Hedgehog  Cactus) 

AQCNCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Fmal  rule. 

summary:  The  Fish  and  Wildlife  Service 
removes  Echinocereua  engelmannii  var. 


purpureus  (purple-spined  hedgehog 
cactus)  from  the  List  of  Endangered  and 
Threatened  Plants.  This  action  is  based 
on  a  review  of  all  available  data,  which 
indicate  that  this  plant  is  not  a  discrete 
taxonomic  entify  and  does  not  meet  the 
definition  of  a  "species"  as  defined  by 
the  Endangered  Species  Act  of  1973,  as 
amended,  and  therefore,  was  Hsted  in 
error.  Echinocereus  engelmannii  var. 
purpureus  is  a  sporadically  occurring 
dark-colored  and  short-spined  phase  of 
the  Echinocereus  engelmannii  var. 
chrysocentrua  population  localized  in 
the  Virgin  River  Basin  of  southwestern 
Utah.  Echinocereus  engelmannii  var. 
chrysocentrua  is  common  and  has  a 
broad  distribution  in  the  Mojave  Desert 
of  Arizona,  California,  Nevada,  and 
Utah. 

EFFECTIVE  DATE:  December  27, 1989. 

AOORESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment  during  normal  business 
hours  at  the  Utah  State  Office,  Fish  and 
Wildlife  Enhancement.  U.S.  Fish  and 
Wildlife  Service,  2078  Administration 
Building.  1745  West  1700  South,  Salt 
Lake  Cify,  Utah  84104. 

FOR  FUfrrHER  INFORMATTON  CONTACT: 

Larry  England,  botanist,  at  the  above 
address  (801/524-4430  or  FTS  588-4430). 

SUPPI^MENTARY  INFORMATION: 
Background 

Echinocereus  engelmannii  var. 
purpureus  was  described  in  the 
scientific  literature  in  1969  from 
specimens  collected  near  St.  George, 
Utah,  in  1949  (Benson  1989).  E.  e. 
purpureus  differs  from  E.  e. 
chrysocentrua  (see  Benson  1982)  largely 
by  the  characteristics  of  the  lower 
descending  central  spine  which  is 
darker  (all  the  central  spines  of  E  e. 
purpureus  are  dark  purple),  shorter,  and 
more  slender  in  E.  e.  purpureus.  K  e. 
purpureus  was  listed  as  endangered  on 
October  11, 1979  (44  FR  58866).  Since  the 
Federal  Usting  of  E  e.  purpureus  as 
endangered  in  1979.  no  populations  of 
the  taxon  have  been  located.  Individual 
plants  exhibiting  characteristics 
described  for  E.  e.  purpureus  occur 
sporadically  within  the  poptilation  of  £ 
e.  chrysocentrus  in  southwestern  Utah 
(Woodbury  and  England  1988). 

Woodbury  and  England  (1968) 
demonstrated  that  many  morphological 
variations  occur  within  the  population  of 
E.  e.  chrysocentrua  in  southwestern 
Utah  and  that  none  of  these  variations 
exhibit  any  population  integrity 
independent  of  £1  e.  chrysocentrus  as 
described  by  Benson  (1982)  and  Taylor 
(1985).  Miller  (1968)  considers  E.  e. 
purpureus  to  be  a  betalain  color  phase 
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within  tlie  soutliwestem  Utah 
population  of  £.  engelmannii  that  may 
be  of  no  more  than  horticultural  interest. 
In  the  newly  published  "A  Utah  Flora." 
Welsh  at  al.  (1987)  reduces  E.  e. 
purpureas  to  synonymy  with  E.  e. 
chrysocentnis.  Field  observations  by 
Bureau  of  L^nd  Management  and  Fish 
and  Wildlife  Service  (Service)  biologists 
and  botanists  have  confirmed  the 
Hndings  described  above.  Based  on  the 
information  discussed  above,  the 
Service  proposed  the  delisting  of  the 
purple-spined  hedgehog  cactus  on 
January  19. 1989  (54  FR  2173). 

Summary  of  Comments  and 
Recommendations 

In  the  January  19, 1989,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  Hnal  rule.  Appropriate  State 
agencies,  county  governments,  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  were  published  in  The  Daily 
Spectrum  on  February  19, 1989,  and  in 
the  Deseret  News  and  the  Salt  Lake 
Tribune  on  February  20, 1989.  Four 
comments  were  received:  one  from  the 
Governor  of  Utah,  two  from  local 
governmental  groups,  and  one  from  a 
professional  botanist.  All  comments 
agreed  with  the  Service's  proposal  to 
remove  the  purple-spined  hedgehog 
cactus  from  the  List  of  Endangered  and 
Threatened  Plants. 

Sumn^ry  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Echinocereus  engelmannii  var. 
purpureas  should  be  removed  from  the 
List  of  Endangered  and  Threatened 
Plants  found  at  50  CFR  17.12.  Procedures 
found  at  Section  4(a)(1)  of  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  50  CFR  424.11  requires  that 
certain  factors  be  considered  before  a 
species  can  be  listed,  reclassified,  or 
delisted.  These  factors  and  their 
application  to  Echinocereus 
engelmannii  (Parry)  Lemaire  var. 
purpureus  L  Benson  (purple-spined 
hedgehog  cactus)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  purple- 
spined  hedgehog  cactus  [E.  e.  purpureus) 
has  been  determined  to  be  no  more  than 
a  sporadically  occurring  vegetative 


phase,  based  primarily  on  spine 
characteristics,  of  £.  e.  chrysocentnis.  E. 
e.  chrysocentrus  is  a  common  species  in 
the  vegetative  composition  of  the 
Mojave  Desert  in  southwestern  Utah 
(see  Benson  1982,  Welsh  et  al.  1987).  E. 
e.  chrysocentnis,  which  includes  E.  e. 
purpureus,  is  not  signiRcantly 
threatened  with  destruction, 
modification,  or  curtailment  of  its 
habitat  throughout  a  significant  portion 
of  its  range.  The  final  rule  (44  FR  58866) 
designating  E.  e.  purpureus  as  an 
endangered  species  identified  the  urban 
sprawl  of  St.  George,  Utah,  and  human 
disturbance  as  threats  contributing  to 
the  endangerment  of  that  species.  If  £.  e. 
purpureus  were  a  valid  taxon  and  met 
the  definition  of  a  "species"  as 
described  by  the  Endangered  Species 
Act  of  1973,  as  amended,  then  these 
factors  would  be  relevant.  However, 
since  the  entity  shows  no  population 
integrity  independent  ofE.  e. 
chrysocentnis,  it  cannot  be  scientifically 
defended  as  a  species,  subspecies,  or 
taxonomic  variety. 

B.  Ovenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Cylindrical  cacti,  in  general, 
are  of  horticultural  interest.  However.  R 
e.  chrysocentrus,  which  includes  E.  e. 
purpureus,  is  abundant  enough 
throughout  its  range  so  as  not  to  be 
jeopardized  at  present,  or  in  the 
foreseeable  future,  by  horticultural 
exploitation  of  its  wild  population.  Here 
again,  as  stated  above  in  Section  A,  iff. 
e.  purpureus  were  a  valid  taxon,  then 
this  factor  would  be  relevant 

C.  Disease  or predation.  Disease  or 
predation  is  not  a  threat  to  E.  e. 
chrysocentrus,  which  includes  E.  e. 
purpureus. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  All  native  cacti 
are  on  Appendices  I  or  II  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (Convention)  E.  e.  purpureus  is 
included  on  Appendix  II  of  the 
Convention.  The  Convention  regulates 
and,  in  some  cases,  prohibits  the  export 
and  international  trade  in  species  on  its 
appendices.  A  recent  law  in  Utah 
authorizes  the  Department  of  State 
Lands  and  Forestry  to  provide  for 
protection  of  plant  species  designated  as 
either  threatened  or  endangered  by  the 
Federal  Government  under  authority  of 
the  Act.  The  Bureau  of  Land 
Management,  in  its  land  use  planning 
documents,  has  recognized  the  species 
and  has  provided  guidelines  for  its 
conservation.  This  rule  will  necessitate 
the  reevaluation  of  E.  e.  purpureus  in 
State  and  Federal  land  use  planning 
dociunents. 


E.  Other  natural  and  manmade  factors 
affecting  its  continued  existence.  None 
known. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  K  e. 
purpureus  in  determining  to  make  this 
rule  final.  Based  on  this  evaluation,  the 
preferred  action  is  to  remove 
Echinocereus  engelmannii  var. 
purpureus  from  the  List  of  Endangered 
and  Threatened  Plants  in  50  CFR  17.12, 
thereby  removing  it  from  the  protection 
of  the  Endangered  Species  Act  of  1973. 
as  amended. 

The  regulations  at  50  CFR  424.11(d) 
state  that  a  species  may  be  delisted  if: 
(1)  It  becomes  extinct,  (2)  it  recovers,  or 
(3)  the  original  classification  data  were 
in  error.  The  Service  believes  current 
scientific  information  exists  that 
demonstrates  that  E.  e.  purpureus  does 
not  represent  a  valid  taxonomic  entity 
and,  therefore,  does  not  meet  the 
definition  of  "species"  as  defined  in 
Section  3(16)  of  the  Act.  Therefore. 
Echinocereus  engelmannii  var. 
purpureus  was  Usted  in  error. 

Effects  of  Rule 

This  action  will  result  in  the  removal 
of  Echinocereus  engelmannii  var. 
purpureus  from  the  List  of  Endangered 
and  Threatened  Plants.  Federal  agencies 
will  no  longer  be  required  to  consult 
with  the  Secretary  of  the  Interior  to 
insure  that  any  action  authorized, 
funded,  or  carried  out  by  such  agency  is 
not  likely  to  jeopardize  the  continued 
existence  of  E.  e.  purpureus.  There  is  no 
designated  critical  habitat  for  this  entity. 
Federal  restrictions  on  taking  will  no 
longer  apply.  There  are  no  specific 
preservation  or  management  programs 
for  this  cactus  that  will  be  terminated. 
Last,  since  E.  e.  purpureus  is  being 
delisted  because  it  does  not  qualify  as  a 
"species,"  and  not  because  it  has 
recovered,  there  is  no  reason  to  monitor 
it  for  five  years  following  delisting. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Fish,  Marine  mammals.  Plants 
(agriculture).  i 

Regulation  Promulgation 

PART  17— (AMENDED! 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 


Regulations,  is  amended  as  sA  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Audierity:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1543;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500.  unless  otherwise  i 


S  17.12    [Amended] 

2.  Amend  S  17.12(h)  by  removing  the 
entry  "Echinocereus  engelmannii  var. 
purpureus  Purple-spined  hedgehog 
cactus"  under  "Cactaceae"  from  the  List 
of  Endangered  and  Threatened  Plants. 

Dated:  October  23. 1989. 
Sam  Marler, 

Acting  Director,  Fish  and  WUdhfe  Service. 
(FR  Doc.  89-27674  Filed  11-24-89:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
:    c<:sad  issuanc*  o(  njles  and 
«,;u««aona.  The  purpose  of  these  notices 
m  tc   jMf   iriUfted  persons  an 
opponMr«T   o  participate  in  the  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7CFRPart810  ; -.-- 

[Mtmc  B:^ta»  Standardi  for  Wheat 

AOCNCV:  Federal  Grain  Inspection 

Service.  USDA. 

AcnON:  Advance  notice  of  proposed 

rulemaking. 

summary:  According  to  the 
requirements  for  the  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS)  invites 
comments  and  suggested  changes  to  the 
United  States  Standards  for  Wheat 
under  the  United  States  Grain  Standards 
Act. 

DATE  Comments  must  be  submitted  on 
or  before  January  26, 1990, 
ADDRESSES:  Written  comments  must  be 
submitted  to  Lewis  Lebakken,  Jr., 
Federal  Grain  Inspection  Service, 
USDA,  Room  0628-S,  Box  96454, 
Washington,  DC  20090-6454.  Telemail 
users  may  respond  to  (IRSTAFF/FGIS/ 
USDA)  telemail;  telex  users  may 
respond  to  Lewis  Lebakken,  Jr.,  TLX: 
7607351.  ANS:  FGIS  UC;  and  telecopy 
users  may  send  responses  to  the 
automatic  telecopier  machine  at  (202) 
447-4628. 

All  comments  received  will  be  made 
available  during  regular  business  hours 
(7  CFR  1.27(b)]. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.  address  as  above, 
telephone  (202)  475-3428. 
SUPPl£M£KTARY  INFORMATION:  This 
periodic  review  of  the  United  States 
Standards  for  Wheat  in  7  CFR  part  8ia 
is  being  conducted  in  accordance  with 
Executive  Order  12291  and 
Departmental  Regulation  1512-1. 

During  this  review,  FGIS  will  assess 
such  issues  as  the  continued  need  for 
various  sections  of  the  standards, 
potential  for  improvements,  and 
language  clarity.  Specific  items  to  be 
reviewed  include:  the  tolerance  for 
stones  in  the  definition  of  sample  grade. 


the  tolerance  for  pieces  of  glass  in  the 
defmition  of  sample  grade,  the  tolerance 
which  defines  the  special  grade  ergoty, 
the  definition  of  unclassed  wheat  which 
includes  red  durum  wheat,  the  definition 
of  wheat  of  other  classes,  and  the 
definition  of  contrasting  classes.  FGIS 
invites  all  other  comments  and 
suggestions  on  changes  to  the  wheat 
standards. 

FGIS  is  investigating  the  use  of 
alternative  testing  methods  «s  the  basis 
of  a  future  classification  system.  At  this 
time  no  comments  are  being  requested 
on  the  various  technologies  being 
researched  for  a  wheat  classification 
system. 

Public  comments  on  all  other  changes 
to  the  wheat  standards  are  requested 
and  any  data,  views  or  arguments  are 
welcome. 

Authority:  Sees.  3A  and  4,  United  States 
Grain  Standards  Act  (7  U.S.C.  75a.  76) 

Dated:  November  1, 1989. 
D.R.  Galliart, 
Acting  Administrator. 
[FR  Doc.  89-27693  Filed  11-24-89;  8:45  am] 

BIUJNQ  COOe  3410-EN-M 


Agricultural  Marketing  Service 

7  CFR  Part  959 
[Docket  No.  FV-90-108] 

South  Texas  Onions;  Expense  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
959  for  the  1989-90  fiscal  period. 
Authorization  of  this  budget  would 
allow  the  South  Texas  Onion  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  would  be  derived  from 
assessments  on  handlers. 
dates:  Comments  must  be  received  by 
December  7, 1989. 
addresser:  Interested  persons  are 
invited  to  ^bmit  written  conunents 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456,  Room 
2525-S.  Washington.  DC  2009G-6456. 


Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-8,  Washington, 
DC  20090-6456.  telephone  202-447-5331. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  143  and  Marketing  Order  No.  959  (7 
CFR  part  959),  regulating  the  handling  of 
onions  grown  in  South  Texas.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  35  handlers 
and  75  producers  of  South  Texas  onions 
covered  under  this  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1989- 
90  fiscal  year  was  prepared  by  the  South 
Texas  Onion  Committee  (committee), 
the  agency  responsible  for  local 
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administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  onions.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  divising 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Because  that  rate  would  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  would  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses. 

"The  committee  met  on  October  31, 
1989,  and  unanimously  recommended  a 
1989-90  budget  of  $376,966.  Last 
season's  budjget  was  $379,675.  Major 
expense  items  include  promotion  and 
research  projects  which,  at  a  total  of 
$280,066,  account  for  over  70  percent  of 
the  budget.  Changes  in  this  year's 
budgeted  expenses  include  increases  in 
committee  staff  salaries  and  research 
and  decreases  in  committee  travel  and 
promotion  activities. 

The  committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,055  per  50-pound  container,  the  same 
rate  as  last  year.  This  rate,  when 
applied  to  anticipated  shipments  of 
6,075,000  containers,  would  yield 
$334,125  in  assessment  revenue.  This 
amount,  when  added  to  $42,841  from  the 
reserve,  would  be  adequate  to  cover 
budgeted  expenses.  Additional  reserve 
funds  could  be  used  to  meet  any  deficit 
in  assessment  income. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1989-90  fiscal  period  began  in 
August,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  year  apply  to  all  assessable 
onions  handled  during  the  fiscal  period. 


In  addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committee  at  a  public  meeting. 
Therefore,  it  is  found  and  determined 
that  a  conunent  period  of  less  than  30 
days  is  appropriate  because  the  budget 
and  assessment  rate  approval  for  this 
program  needs  to  be  expedited.  The 
committee  needs  to  have  sufficient 
fimds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements  and  orders, 
Onions,  Texas. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
959  be  amended  as  follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  959  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

2.  A  new  section  959-230  is  added  to 
read  as  follows: 

§  959,230    Expenses  artd  assessment  rate. 

Expenses  of  $376,966  by  the  South 
Texas  Onion  Committee  are  authorized 
and  an  assessment  rate  of  $0,055  per  50- 
pound  container  or  equivalent  quantity 
of  regulated  onions  is  established  for  the 
fiscal  period  ending  July  31, 1990. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  November  21. 1989. 
William  ).  Doyle. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 
[FR  Doc  89-27690  Filed  11-24-89;  8:45  am] 

BILUNO  COOC  Mt0-e»4l 


7  CFR  Parts  1138, 1106. 1120, 1126  and 
1132 

[Docket  Nos.  AO-335-A34,  etc^  DA-89-033] 

Milk  in  the  Rio  Grande  Valley  and 
Certain  Other  Marketing  Areas;  Notice 
of  Hearing  on  Proposed  Amendnients 
to  Tentative  Marketing  Agreements 
and  Orders 


7  CFR  Parts 

Marketing  Area 

Docket  Nos. 

1138 

Rio  Grande 
VaNey. 

AO-335-A34 

1106...- 

Southwest  Plair». . 

AO-210-A50 

1120 -.. 

Lullbock- 
Plainvtew. 
Texas. 

AO-328-A28 

1126 _ 

Texas 

AO-231-A5e 

1132 

Texas  Par^handl*.. 

AO-262-A38 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  public  hearing  on 
proposed  rulemaking. 

summary:  This  hearing  is  being  held  to 
consider  proposals  by  a  cooperative 
association  and  dairy  processors  to 
amend  the  above-listed  Federal  milk 
marketing  orders.  A  proposal  by 
Associated  Milk  Producers,  Inc.,  would 
merge  the  marketing  areas  of  the  Rio 
Grande  Valley;  Lubbock-Plainview, 
Texas;  and  the  Texas  Panhandle  orders 
under  one  order.  The  merged  area  also 
would  be  expanded  to  include  all  of  the 
State  of  New  Mexico  and  Lipscomb  and 
Parmer  Counties,  Texas.  The  provisions 
of  the  proposed  "New  Mexico  and  West 
Texas"  order  are  patterned  after  the 
adjacent  Southwest  Plains  order, 
including  that  order's  payment  plan,  but 
with  modifications  in  other  provisions. 
Such  modifications  include  the 
producer-handler  definition  and 
provisions  concerning  the  order  under 
which  a  plant  should  be  regulated  if  it 
meets  the  regulatory  standards  of  more 
than  one  order.  The  proposal  also 
provides  for  some  price  restructuring 
that  would  reduce  the  Class  I  price  by 
five  cents  per  hundredweight  in 
southern  New  Mexico  and  west  Texas 
and  increase  the  Class  I  price  by  15 
cents  in  eastern  New  Mexico. 

The  Dairy  Products  Institute  of  Texas 
on  behalf  of  regulated  handlers,  has 
proposed  changing  the  Class  I  price 
relationship  between  the  Texas  order 
and  the  three  orders  included  in  the 
merger  proposal.  The  proposal  would 
reduce  the  difference  between  the  New 
Mexico  and  Texas  Class  I  prices  by  50 
cents  per  hundredweight.  "The  handlers 
have  proposed  that  the  price  change  be 
accomplished  by  a  combination  of  some 
reduction  to  the  Texas  order  Class  I 
price  and  some  increase  to  southeastern 
New  Mexico  Class  I  price.  Three 
handlers  have  also  proposed  location 
adjustment  changes  in  northern  and 
eastern  Texas  pricing  zones  under  the 
Texas  order  that  are  conditioned  in  part 
on  whether  the  Texas  order  Class  I 
differential  is  reduced  by  30  cents  or 
more  under  the  Dairy  Products 
Institute's  proposal.  Proponents  contend 
that  the  changes  are  needed  to  reflect 
changed  marketing  conditions. 
dates:  The  hearing  will  convene  at  9:00 
a.m.,  local  time,  on  December  6, 1989. 
addresses:  The  hearing  will  be  held  at 
the  El  Paso  Airport  Hilton.  2027  Airway 
Boulevard.  El  Paso.  Texas  79925  (915/ 
77ft-4241). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Borovies.  Marketing  Specialist 
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USOA/ AMS/Oairy  Division.  Oder 
Formulation  Brandi,  Room  2968.  South 
Building.  P.O.  Box  96456.  WashingtCMi. 
DC  20090-6456.  (202)  447-2089. 
SUPPLCMCNTAftY  mFOflMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  El  Paso  Airport 
Hilton,  2027  Airway  Boulevard.  El  Paso, 
Texas  79925  (915/778-4241)  beginning  at 
9:00  a.m.,  on  December  6. 1989.  with 
respect  to  proposed  amendments  to  the 
tentative  marketing  agreements  and  to 
the  orders  regulating  the  handling  of 
milk  in  the  Rio  Grande  Valley  and 
certain  other  marketing  areas. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  apphcable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

Proposal  No.  1.  a  proposal  to  combine 
the  Rio  Grande  Valley;  Lubbock- 
Plainview,  Texas:  and  the  Texas 
Panhandle  marketing  areas  under  one 
order,  raises  the  issue  of  whether  the 
provisions  set  forth  in  that  proposal 
would  tend  to  effectuate  the  declared 
policy  of  the  Act  if  they  are  apphed  to 
the  proposed  merged  and  expanded 
marketing  area,  and,  if  not,  what 
modifications  of  the  provisions  would  be 
appropriate. 

The  issues  raised  by  proposal  No.  1 
include  whether  the  declared  policy  of 
the  Act  would  tend  to  be  effectuated  by: 

(a)  Merger  of  one  or  more  of  the 
marketing  areas,  or  any  combination 
thereof,  including  also  the  redefinition  of 
marketing  areas  for  separate  or 
combined  orders  which  include  part  or 
all  of  the  areas  presently  defined  in  the 
respective  orders  or  proposed  herein  to 
be  regulated:  and 

(b)  Adoption  of  any  of  the  proposed 
provisions,  or  appropriate  modifications 
thereof,  for  any  separate  order  or  any 
combination  of  such  orders  including  a 
review  of  the  appropriate  pricing  and 
pooling  provisions  of  the  orders  whether 
separate  or  in  any  combination. 

The  proposal  No.  1  merger  of  orders 
also  raises  the  issue  of  the  appropriate 
disposition  of  the  producer-settlement 


fund,  marketing  service  funds,  and 
administrative  funds  accumulated  under 
the  respective  orders. 

Proposal  No.  1  also  raises  the  issue  of 
conforming  modifications  to  i  1106.52. 
Plant  location  adjustments  for  handlers 
in  the  Southwest  Plains  order,  since  this 
section  refers  to  the  Texas  Panhandle, 
Lubbock-Mainview,  Texas,  and  Rio 
Grande  Valley  marketing  areas. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Public  Law  96-354).  This 
Act  seeks  to  ensure  that,  withm  the 
statutory  authority  of  a  program,  the 
regulatory  and  information  requirements 
are  tailored  to  the  size  and  nature  of 
small  businesses.  For  the  purposes  of 
the  Act.  a  dairy  farm  is  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000.  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  their  applicability  to 
small  businesses. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  5 
copies  of  such  exhibits  for  the  Official 
Record.  Alsa  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Parts  1138, 
1106, 1120, 1128  and  1132 

Dairy  products.  Milk,  Milk  marketing 
orders. 

The  authority  citation  for  7  CFR  parts 
1138, 1106, 1120, 1126  and  1132  continues 
to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

llie  proposed  amendments,  as  set 

forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Associated  Milk  Producers, 
Inc.: 

Proposal  No.  1: 

Merge  the  markedng  areas  of  the  Rio 
Grande  Valley  (part  1138).  Lubbock- 
Plainview,  Texas  (part  1120),  and  Texas 
Panhandle  (part  1132)  orders,  and 
expand  such  marketing  area  to  include 
all  unregulated  territory  in  New  Mexico 
and  Lipscomb  and  farmer  Counties, 
Texas,  to  form  a  "New  Mexico  and 
West  Texas"  marketing  area  (part  1138) 
with  terms  and  provisions  as  follows: 


PART  1138— MILK  IN  NEW  MEXICO 
AND  WEST  TEXAS  MARKETING  AREA 

Subpart— Ontor  R«9ui«ting  HMMttng 
Geoonl  ProvisioiM 

Sec 

1135.1  General  provisions. 

Definitioiis 

1138.2  New  Mexico  and  West  Texas 
marketing  area. 

1138.3  Route  Disposition. 

1138.4  Plant. 

1138.5  Distributing  plant 

1138.6  Supply  plant. 
113a7    Pool  plant. 

1138.8  Nonpool  plant. 

1138.9  Handler. 

1138.10  Producer-handler. 

1138.11  (Reserved) 

1138.12  Producer. 
113ai3  Producer  milk. 

1138.14  Other  source  milk. 

1138.15  Fluid  milk  product. 

1138.16  Fluid  cream  product. 

1138.17  Filled  milk. 

1138.18  Cooperative  association. 

1138.19  [Reserved] 

1138.20  Product  prices. 

Handler  Reports 

1138.30  Report  of  receipts  and  utilization. 

1138.31  Payroll  reports. 

1138.32  Other  reports. 

Classiftcatioo  of  Milk 

1138.40  Classes  of  utilization. 

1138.41  Shrinkage. 

1138.42  Classification  of  transfers  and 
diversions. 

1139.43  General  classification  rules. 

1138.44  Classification  of  producer  milk. 

1138.45  Market  administrator's  reports  and 
announcement  concerning  classification. 

Class  Prices 

1138.50  Class  prices. 

1138.51  Basic  formula  price. 

1138.52  Basic  Class  n  formula  price. 

1138.53  Plant  location  adjustments  for 
handlers. 

1138.54  Announcement  of  class  prices. 

1138.55  Equivalent  price. 

Uniform  Price 

1138.60  Handler's  value  of  milk  for 
computing  uniform  price. 

1138.61  Computation  of  uniform  price. 

1138.62  Announcement  of  uniform  price  and 
butferfat  differential. 

Payments  for  Milk 

1138.70  Producer-settlement  fund. 

1138.71  Payments  to  the  producer- 
settlement  fund. 

1138.72  Payments  from  the  producer- 
settlement  fund. 

1138.73  Payments  to  producers  and  to 
cooperative  associations. 

1138.74  Butterfat  differential. 

1138.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1138.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 
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1138.77  Adjustment  of  accounts. 

1138.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Mariieting 
Service  Deduction 

1138.65    Assessment  for  order 

administration. 
1138.86    Deduction  for  marketing  services. 

Subpart— Order  Regulating  Handling 
General  Provisions 

§  1138.1    General  Provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

The  "New  Mexico  and  West  Texas 
marketing  area",  hereinafter  called  the 
"marketing  area",  means  all  territory 
within  the  boundaries  of  the  following 
counties,  and  all  territory  occupied  by 
government  (Municipal,  State  or 
Federal)  reservations,  installadons, 
institutions,  or  other  similar 
establishments  if  any  part  thereof  is 
within  any  of  the  listed  counties: 

Zone'l:  Following  coimties — Dona 
Ana,  Grant,  Hidalgo,  Luna,  Otero  and 
Sierra,  all  in  the  State  of  New  Mexico, 
and  El  Paso  county  in  Texas. 

Zone  2:  Following  counties — 
Archuleta,  LaPlata  and  Montezimia  in 
Colorado,  and  San  luan  county  in  New 
Mexico. 

Zone  3:  Following  counties — Cibola, 
Eddy,  Lea.  Chaves.  Roosevelt,  Curry.  De 
Baca.  Lincoln.  Quay,  Guadalupe, 
Bernalillo,  Harding,  Los  Alamos, 
McKinley,  Mora,  Rio  Arriba,  Sandoval, 
San  Miguel,  Santa  Fe,  Socorro,  Taos, 
Torrance,  Valencia,  Colfax,  Union  and 
Catron,  all  in  the  State  of  Mexico. 

Zone  4:  Following  counties — Dallas, 
Sherman,  Hansford,  Ochiltree, 
Lipscomb,  Hartley,  Moore,  Hutchinson, 
Roberts,  Hemphill,  Oldham,  Potter, 
Carson,  Gray,  Wheeler,  Deaf  Smith, 
Randall,  Armstrong,  Donley, 
Collingsworth,  Parmer,  Castro,  Swisher, 
Briscoe,  Hall.  Childress,  Bailey,  Lamb, 
Hale,  Floyd.  Motley,  Cottle.  Cochran, 
Hockley,  Lubbock,  Crosby,  Dickens, 
Yoakum,  Terry,  Lynn,  Garza  and 
Gaines,  all  in  the  state  of  Texas. 

§  1138.3    Route  disposition. 

"Route  disposition"  means  any 
delivery  to  a  retail  or  wholesale  outlets 
(except  to  a  plant)  either  direct  or 
through  any  distribution  facility 
(including  disposition  from  a  plant  store, 
vendor  or  vending  machine)  of  any  fluid 
milk  product  classified  as  Class  I  milk. 


§1138.4    Plant 

"I^ant"  means  the  land,  buildings, 
facilities  and  equipment  constituting  a 
single  operating  unit  or  establishment  at 
which  milk  or  milk  products  (including 
filled  milk)  are  received,  processed  or 
packaged.  Separate  facilities  used  only 
as  a  reload  point  for  transferring  bulk 
milk  from  one  tank  truck  to  another  or 
separate  facilities  used  only  as  a 
distribution  point  for  storing  packaged 
fluid  milk  products  in  transit  for  route 
disposition  shall  not  be  a  plant  under 
this  definition. 

§  1138.5    Distributing  plant 

"Distributing  plant"  means  any  plant: 

(a)  Approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
milk  approved  for  fluid  consumption. 

(b)  In  which  fluid  milk  products  are 
processed  or  packaged;  and 

(c)  From  which  there  is  route 
disposition  in  the  marketing  area  during 
the  month. 

§1138.6    Supply  plant 

"Supply  plant"  means  a  plant 
approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
milk  approved  for  fluid  consumption 
from  which  fluid  milk  products  are 
transferred  or  diverted  to  a  distributing 
plant(a)  during  the  month. 

§1138.7   Pool  plant 

"Poof  plant"  means:  (a)  A  distributing 
plant  from  which  during  the  month  there 
is: 

(1)  Total  route  disposition  (except 
filled  milk)  in  an  amount  not  less  than  50 
percent  of  the  total  quantity  of  fluid  milk 
products  (except  filled  milk)  received  at 
such  plant,  including  producer  milk 
diverted  from  the  plant,  and  not  less 
than  10  percent  of  such  receipts  are 
disposed  of  as  fluid  milk  products  on 
routes  in  the  marketing  area;  or 

(2)  A  plant  located  in  the  marketing 
area  that  qualifies  pursuant  to 
paragraph  (a)(1)  of  this  section  which 
also  meets  the  pooling  requirements  of 
another  federal  order  on  the  basis  of 
route  disposition  shall  be  subject  to  all 
the  provisions  of  this  part  so  long  as  this 
order's  Class  I  price  applicable  at  such 
plant  location  is  not  less  than  the  other 
order's  Class  I  price  applicable  at  the 
samejocation  even  though  the  plant 
may  have  greater  route  disposition  in 
the  other  marketing  area  than  in  the 
New  Mexico  and  West  Texas  marketing 
area. 

(b)  A  supply  plant  from  which  during 
the  month  not  less  than  50  percent  of  the 
total  quantity  of  milk  that  is  received 
from  dairy  farmers  (including  producer 
milk  diverted  from  the  plant  pursuant  to 
§  1138.13,  but  excluding  milk  diverted  to 


such  plant)  and  handlers  described  in 
§  1138.9(c)  is  transferred  to  plants 
described  in  paragraph  (a)  of  this 
section,  subject  to  the  following: 

(1)  A  supply  plant  that  has  qualified 
as  a  pool  plant  during  each  of  the 
immediately  preceding  months  of 
September  through  January  shall 
continue  to  qualify  in  each  of  the 
following  months  of  February  through 
August. 

(c)  Any  plant  located  in  the  marketing 
area  that  is  operated  by  a  cooperative 
association  if  pool  plant  status  under 
this  paragraph  is  requested  by  the 
cooperative  association  and  35  percent 
or  more  of  the  producer  milk  of  members 
of  the  cooperative  association  is 
physically  received  during  the  month  in 
the  form  of  bulk  fluid  milk  products  at 
plants  specified  in  paragraph  (a)  of  this 
section  either  direcUy  from  farms  or  by 
transfer  from  supply  plants  operated  by 
the  cooperative  association  foi*  which 
pool  plant  status  has  been  requested 
unde/  this  paragraph  subject  to  the 
following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a)  or  (b)  of 
this  section  or  under  comparable 
provisions  of  another  Federal  order,  and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consumption  in  the  marketing  area. 

(d)  The  shipping  standards  in 
paragraphs  (b)  and  (c)  of  this  section 
may  be  increased  or  decreased 
temporarily  up  to  10  percentage  points 
by  the  Director  of  the  Dairy  Division  if 
the  Director  finds  such  revision  is 
necessary  to  obtain  needed  shipments 
or  to  prevent  uneconomic  shipments. 
Before  making  such  a  finding  the 
Director  shall  investigate  the  need  for 
revision,  either  at  the  Director's 
initiative  or  at  the  request  of  interested 
persons.  If  the  investigation  shows  that 
a  revision  might  be  appropriate,  the 
Director  shall  issue  a  notice  stating  that 
revision  is  being  considered  and  inviting 
data,  views,  and  arguments.  If  a  plant 
which  would  not  otherwise  qualify  as  a 
pool  plant  during  the  month  qualifies  as 
a  pool  plant  because  of  a  reduction  in 
shipping  standards  pursuant  to  this 
paragraph,  such  plant  shall  be  a  nonpool 
plant  for  such  month  if  the  operator  files 
a  written  request  for  nonpool  plant 
status  with  the  market  administrator  at 
the  time  the  report  is  filed  for  such  plant 
pursuant  to  §  1138.30. 

(e)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant,  a 
governmental  agency  plant,  or  an 
exempt  handler  plant 
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(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
Blled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area,  except  that  if 
such  plant  was  subject  to  all  the 
provisions  of  this  part  in  the 
immediately  preceding  month,  it  shall 
continue  to  be  subject  to  all  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition, 
except  filled  milk,  is  made  in  such  other 
marketing  area  unless,  notwithstanding 
the  provisions  of  this  paragraph,  it  is 
regulated  under  such  other  order.  On  the 
basis  of  a  written  application  made  by 
the  plant  operator  at  least  15  days  prior 
to  the  date  for  which  a  determination  of 
the  Secretary  is  to  be  effective,  the 
Secretary  may  determine  that  the  route 
disposition  in  the  respective  marketing 
areas  to  be  used  for  purposes  of  this 
paragraph  shall  exclude  (for  a  specified 
period  of  time)  route  disposition  made 
under  limited  term  contracts  to 
governmental  bases  and  institutions; 

(3)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  form  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  than  in  such  other 
Federal  order  marketing  area  but  which 
plant  is,  nevertheless,  ^Uy  regulated 
under  such  other  Federal  order; 

(4)  A  supply  plant  qualified  pursuant 
to  paragraph  (b)  of  this  section  which 
also  meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
during  the  month  to  plants  regulated 
under  such  other  order  than  are  made  to 
plants  regulated  under  this  part:  or 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  which  has 
automatic  polling  status  under  another 
Federal  order. 

§1138.8    Nonpool  plant. 

"Nonpool  plant"  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  "Other  order  plant"  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  "Producer-handler  plant"  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this  part) 
issued  pursuant  to  the  Act. 


(c)  "Partially  regulated  distributing 
plant"  means  a  distributing  plant  that 
does  not  qualify  as  a  pool  plant  and  is 
not  an  other  order  plant,  a  governmental 
agency  plant,  or  a  producer-handler 
plant 

(d)  "Unregulated  supply  plant"  means 
a  nonpool  plant  except  an  other  order 
plant,  a  governmental  agency  plant  or  a 
producer  handler  plant  from  which  fluid 
milk  products  are  moved  during  the 
month  to  a  pool  plant  qualified  pursuant 
to  §  1138.7. 

(e)  "Governmental  agency  plant" 
means  a  plant  owned  and  operated  by  a 
governmental  agency  or  establishment 
which  processes  or  packages  milk  or 
filled  milk  that  is  distributed  in  the 
marketing  area.  Such  plant  shall  be 
exempt  from  all  provisions  of  this  part 

(f)  "Exempt  Handler"  means  any 
handler  that  has  a  monthly  route 
disposition  of  150.000  pound  or  less  that 
may  be  exempt  from  the  pricing  and 
pooling  provisions  of  this  order  if  such 
handier  files  timely  reports  as  specified 
by  the  market  administrator  and 
maintains  adequate  books  and  records 
that  are  made  available  to  the  market 
administrator  which  will  enable 
determination  of  the  exempt  status  of 
such  handler. 

§  11389    "Handler". 

"Handler"  means: 

(a)  Any  person  who  operates  a  pool 
plant; 

(b)  Any  cooperative  association  with 
respect  to  the  milk  of  producers  which  it 
causes  to  be  diverted  pursuant  to 

§  113&13  for  the  account  of  such 
cooperative  association; 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of. 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
market  administrator  prior  to  the  time 
that  such  milk  is  delivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
handler  for  such  milk  and  will  purchase 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  tests  determined  from 
farm  bulk  tank  samples.  Milk  for  which 
the  cooperative  association  is  the 
handler  pursuant  to  this  paragraph  shall 
be  deemed  to  have  been  received  by  the 
cooperative  association  at  the  location 
of  the  pool  plant  to  which  such  milk  is 
delivered. 

(d)  Any  person  who  operates  a 
partially  regulated  distributing  plant; 
and 


(e)  Any  person  who  qualifies  as  a 
producer-handler  or  exempt  handler. 

§  1138.10    Producer-handler. 

"Producer-handler"  means  a  person 
who  is  engaged  in  the  production  of  milk 
and  also  operates  a  plant  from  which 
during  the  month  fluid  milk  products, 
except  filled  milk,  are  disposed  of  on 
routes  in  the  marketing  area,  and  who 
has  been  so  designated  by  the  market 
administrator  upon  his  determination 
that  all  of  the  requirements  of  this 
section  have  been  met  and  that  none  of 
the  conditions  therein  for  cancellation  of 
such  designation  exist  All  designations 
shall  remain  in  effect  until  cancelled 
pursuant  to  paragraph  (c)  of  this  section. 

(a)  Requirements  for  designations.  (1) 
the  producer-handler  has  and  exercises 
(in  his  capacity  as  a  handler)  complete 
and  exclusive  control  over  the  operation 
and  management  of  a  plant  at  which  he 
handles  and  processes  milk  received 
from  his  milk  production  resources  and 
facilities  (designated  as  such  pursuant  to 
paragraph  (b)(1)  of  this  section),  the 
operation  and  management  of  which  are 
under  the  complete  and  exclusive 
control  of  the  producer-handler  (in  his 
capacity  as  a  dairy  farmer). 

(2)  The  producer-handler  neither 
receives  at  his  designated  milk 
production  resources  and  facihties  nor 
receives,  handles,  processes  or 
distributes  at  or  through  any  of  his  milk 
handling,  processing  or  distributing 
resources  and  facilities  (designated  as 
such  pursuant  to  paragraph  (b)(2)  of  this 
section)  milk  products  for  reconstitution 
into  fluid  milk  products,  or  fluid  milk 
products  derived  from  any  source  other 
than: 

(i)  His  designated  milk  production 
resources  and  facihties. 

(ii)  Pool  plants  within  the  limitation 
specified  in  paragraph  (c)(2)  of  this 
section,  or 

(iii)  Nonfat  milk  solids  which  are  used 
to  fortify  fluid  milk  products. 

(3)  The  producer-handler  is  neither 
directly  nor  indirectly  associated  with 
the  business  or  management  of,  nor  has 
a  financial  interest  in  another  handler's 
operation;  nor  is  any  other  handler  so 
associated  with  the  producer-handler's 
operation. 

(4)  The  producer-handler  is  neither 
directly  nor  indirecUy  associated  with 
the  business  or  management  of,  nor  has 
a  financial  interest  in  another  producer's 
operation  (in  this  or  any  federal  order). 

(5)  Designation  of  any  person  as  a 
producer-handler  following  a 
cancellation  of  his  prior  designation 
shall  be  preceded  by  performance  in 
accordance  with  paragraphs  (a)  (1).  (2). 
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(3)  and  (4)  of  this  seetioafbr  a  period  of 
one  month. 

(b)  Resources  and  facilities. 
Designation  of  a<  person  as  a  producer- 
handler  shall  include  the  determination 
and  designation  of  the  milk  production, 
handling,  processing  and  distributing 
resources  and  facilities,  all  of  which 
shall  be  deemed  to  constitute  an 
integrated  operation,  as  follows: 

(1)  As  nriHr  production  resources  and 
facilities:  All  resources  and  facilities 
(milking  herdfs),  baiidings  housing  such 
herd(s).  and  the  land  on  which  such 
buildings  are  located)  usedforthe 
production  of  milk: 

(i)  Which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  the  producer-handler; 

(ii)  In  which  the  producer-handler  in 
any  way  has  an  interest  including- any 
contractual  arrangement;  and 

(iii)  Which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  any  partner  or  stockholder  of  the 
producer-handler. 

(2)  As  milk  handling  processing  and 
distribution  resources  and  facilities;  AH 
resources  and  facilities  (including  store 
outlets)  used  for  handling,  processing 
and  distributing  any  fluid^ndlk  product: 

(i)  Ih  which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  the  producer-handler;  or 

(ii)  In  which  the  producer-handler  in 
any  way  has  an  interest  including  any 
contractual  arrangement  or  with,  respect 
to  which  the  producer-hMidler  directly 
or  indirectly  exercises  any  degree  of 
management  or  control. 

(c)  Cancellation.  The  designation  as  a 
producer-handler  ahsU  be  cancelled 
under  any  of  the  conditions  set  forth  in 
paragraphs  (c)  (1)  and  (2)  of  this  section 
or  upon  determination  by  the  market 
administrator  that  any  of  the 
requirements  of  paragraphs  (a)  (X).  (2), 
(3)  and  (4)  of  this  section  are  not 
continuing  to  be  met.  Such  cancellation 
is  to  apply  to  any  month  in  which  the 
requirements  are  not  met,  or  the 
conditions  for  cancellation  occurred. 

(1)  Brfilk  from  the  designated  milk 
production  resources  and  facilities  of 
the  producer-handler  is  delivered  in- the 
name  of  another  person  as  producer 
milk  to  another  handler  under  this  or 
any  other  Federal  order. 

(2)  The  producer-handler  handles  fl^aid 
milk  products  derived  from  sotmses 
other  than  the  designated  milk 
production  fodlities  and  resourcesi  with 
the  exception  of  purchases  from  pool 
plants  in  the  fbrni  of  fluid  milk  product* 
which  docs  not  exceed  the  leaser  of  9^ 
peroent  of  his  Cliasa  I  cfisposition  during' 
the  month  or  5.0Qfl  pounds. 

(d)  Public  announcement.  Tte  nrari»et* 
administrator  shall  publicly  enmounsE: 


the  namsv  plant  lacattoKantf  finm 
location(s)  of  1 1 1'  i  imi  rfmiymit'H  as 
producer-handlers,  of  those  wbose 
designations  have  been  cancelled  and' 
the  effective  dMies  of  prodtaeer-handl«' 
status  OF  lo8» of  prodticer-handler status 
for  each. 

[e^  Burden  ofestabiishing.and 
maintaining  producer-handier  status. 
The  burden  rests  upon  the  handler  who 
is  designated  as  a  producer-handler  to 
establish  through  records  required 
pursuant  to  1000.5  of  tbia  di^er  that 
the  requirements  set  forth  in  paragraph 

(a)  of  this  section  have  been  and  ace 
continuing  to  be  met  and  that  the 
conditions  set  forth,  in  paragraph  (c)  of 
this  section  for  cancellation  of 
designation. do  not  exist. 

§11381J   Producer. 

(a)  Except  as  provided  in  para^aph: 

(b)  of  this  section,  "producer"  means 
any  person  who  produces  milk  approved 
for  fluid  consumption  by  a  duly 
constituted  Rguiatory  agency  and 
whose  milk  is: 

(1)  Received  at  a  pool  plant  or  by  a 
handler  described  in  5 113ff.9(c)  or    ' 

(2)  Diverted  pursuant  to  {  1138.13  by  a 
handler  for  his  account 

(b)  "Producer"  shall  not  include: 

(1)  A  prodiicer-handler  as  defined  in 
any  order  (including  this  part]  issued 
pursuant  to  the  Act 

(2)  A  governmental  agency  that 
operates  a  plant  exempt  pursuant  to 
S  1138.8(e): 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  HI 
utilization  pursuant  to  9  1138.44(a)(8)(iii) 
and  the  corresponding  step  of 

§  1138.44(h); 

(4)  Any  person  with  respect  to  milk 
produced  by  him  which  i&  reported  as 
diverted  to  aff  other  order  plant  if  any 
portion  of  such  person  s  milk  so  moved 
is  assigned  to  Class  1  under  the 
provisions  of  such  other  order; 

(5)  Any  person  that  delivers  milk  to  or 
receives  milk  from  a  producer-handler 
or  an  exempt  handler  specified'  in 

S  1138.8(f],  or  who  has  disposition  of 
fluid  milk  producteto  consumers  at  the 
farm  in  excess  of  TIO  pounds  per  dajr 
during  the  month,  or 

(6)  Ah  exempt  handler  that  operates  a 
plant  paisuant  to  i  1138.8(f); 

§1138.13    Producer  milk. 

"Producer  milk."  means  the  skim  milk 
and-  buttsrtbt  in  mdb  from  »  produoar 
that  is: 


(apifaeceivedby  the  operator  of  a-posl- 
plant  directly  fittnrsuch  producer,  /biy 
milk  picked  up  from  the  producer's  faim 
tank  in  a  tank  truck  owned  and'  operatodi' 
by,  or  under  the  control  of  the  operstbr 
of  a  pool  plant  hut  which  is  not  received: 
at  a  plant  until  the  following  montR. 
shall'  be  considered  a«  having  been 
received* by  tfte  handler  dtirtng  the- 
month  in  which  it  is  picked  up  at  the 
producer's  farm  and  shall  be  priced  at 
the  location  of  the  plant  where  it  is 
physically  rectivedin  the  following 
month.  This  paragraph  shall  apply  in 
like  manner  to  miik  received  by  the 
operator  of  a  pool  plant  who.  in 
accordance  with  &  1138.9(c),  is  the 
handler  for  such  milk. 

(t)  Received  by  a  handler  dascriBed 
ui  S  n38.9(c). 

(c)  Diverted  from  a  pool  plant  for  the 
account  of  the  handler  operating-such 
plant  to  another  pool  plant,  without  limit 
in  any  month.  Such  milk  shall  be  priced 
at  the  location  of  the  plant  to  which 
diverted. 

(d)  Diverted  by  the  operator  of  a.  pool- 
plant  or  by  e cooperative  association 
frm  a  pool  plant  to  a  nonpool  plant 
(other  than  a  producer-handier  plantj,. 
subject  to  the  folUiwing  conditionsc 

(1)  In  each  of  the  montheof  September 
through  January,  milk  of  a  producer 
shall  not  be  eligible  for  diversion  from  a 
pool  plant  under  thi»  section  unless  at 
least  one  day's  production  froai  such 
producer  is  physically  recsived  at  a  pool 
plant  during  the  month; 

(2)  The  total  quantity  of  milk  diverted 
by  a  cooperative  association  in  any 
month  shall  not  exceed  the  total 
quantity  of  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to  and  was  physically 
received  at  pool  plants,  during  the 
month; 

(3)  The  operator  of  a  pool  plant  other 
than  a  cooperative  association  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
is  diverting  milk  during  the  month 
pursuant  to  paragraph  (d)(2)  of  this 
section.  The  total  quantity  of  milk  so 
diverted  in  any  month  shall  not  exceed 
the  total  quantity  of  milk  that  wea. 
physically  received  at  pool  plantts)  a» 
producer  milk  for  which  the  plant 
operator  is  the  handler 

(4)  Any  milk  diverted  in  excess  of  the- 
limits  prescribed  in  paragraphs  (d)(^ 
and  (3)  of  this  section  shall  notbe- 
producermilk.  In  such  event  the 
diverting  handiermay  designate  the 
dairy  farmer  deliveries  that  shall  nef  be- 
producer  milk.  ITtfie  handfer  fail's  to  so 
designate,  milk  diverted  on  the  last  day 
of  the  month,  then  the  second-to-last- 
day  of  the  month,  and  so^ore  ^lali  be- 
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excluded  until  all  diversions  in  excess  of 
the  prescribed  liniits  are  accounted  for; 

(5)  If  a  dairy  fanner  loses  his  producer 
status  under  this  order  (except  as  a 
result  of  temporary  loss  of  approval 
from  a  duly  constituted  regulatory 
agency  for  the  production  of  milk  for 
fluid  consumption),  his  milk  shall  not  be 
eligible  for  diversion  until  milk  of  such 
dairy  farmer  has  been  physically 
received  as  producer  milk  at  a  pool 
plant;  and 

(6)  Diverted  milk  shall  be  priced  at  the 
location  of  the  plant  to  which  diverted. 

§1138.14    Other  source  milk. 

"Other  source  milk"  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  §  1138.40(b)(1) 
from  any  source  other  than  producers, 
handlers  described  in  §  1138.9(c),  or  pool 
plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1138.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

S  1138.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month:  and 

(d)  Receipts  of  any  milk  product  (other 
than  a  fluid  milk  product  or  a  product 
specified  in  S  1138.40(b)(1)  for  which  the 
handler  fails  to  establish  a  disposition. 

§  1138.15    Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "fluid  milk  product" 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  solids,  including  any  such  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  sohds, 
concentrated  (if  in  a  consumer-type 
package),  or  reconstituted. 

(b)  The  term  "fluid  milk  product"  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  soUds,  and 
whey,  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 


of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

§  1138. 16    Fluid  cream  product 

"Fluid  cream  product"  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixtxire 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9 
percent  or  more  butterfat,  with  or 
without  the  addition  of  other 
ingredients. 

§1138.17   Filled  milk. 

"Filled  milk"  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  milk  product  (including 
stabilizers,  emulsifiers,  or  flavoring) 
resembles  milk  or  any  other  fluid  milk 
product,  and  contains  less  than  6 
percent  nonmilk  fat  (or  oil). 

§  1138.18    Cooperative  association. 

"Cooperative  association"  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary 
determines  after  application  by  the 
association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  as  amended,  known 
as  the  "Capper- Volstead  Act"; 

(b)  To  have  full  authority  in  the  sale  of 
milk  of  its  members:  and 

(c)  To  be  engaged  in  making  collective 
sales  or  marketing  milk  or  milk  products 
for  its  members. 

§1138.19   [Reserved] 

§  1138.20    Product  prices. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II  * 
formula  price  pursuant  to  \  1138.51(a]; 

(a)  Butter  price.  "Butter  price"  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-8core)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  "Cheddar 
cheese  price"  means  the  simple  average 
for  the  first  15  days  of  the  month  of  the 


daily  price  per  pound  of  cheddar  cheese 
in  40-pound  blocks.  The  price  used  shall 
be  those  of  the  National  Cheese 
Exchange  (Green  Bay,  WI).  as  reported 
and  published  weekly  by  the  Dairy 
Division,  Agricultural  Marketing 
Service.  The  average  price  shall  be 
computed  by  the  Director  of  the  Dairy 
Division,  using  the  price  reported  each 
week  as  the  daily  price  for  that  day  and 
for  each  following  work -day  until  the 
next  price  is  reported.  A  work-day  is 
each  Monday  through  Friday  except 
national  holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  "Nonfat  dry 
milk  price."  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  price  per  pound  of  nonfat  dry  milk, 
which  average  shall  be  computed  by  the 
Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  prices 
(using  the  midpoint  of  any  price  range  as 
one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area, 
as  reported  and  published  weekly  by  the 
Dairy  Division.  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is  a 
daily  price. 

(d)  Edible  whey  price.  "Edible  whey 
price"  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  the  daily 
prices  per  pound  of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daUy 
price  for  that  day  and  for  each  pre- 
ceding work-day  until  the  day  such  price 
was  previously  reported.  A  work-day  is 
each  Monday  through  Friday  except 
national  holidays. 
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§  1138.3a   Bepoxtsafcecaipttond 
utilizatioa. 

One  or  before  thv  Tfh  day  aftgrtiiB 
end  of  each  month,  each  handio-sball 
report  for  such  month  to  the  maritsft 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  maricet 
adminisifratQr,  as  foUow«: 

(la)  Each  handler,  with  respect  to  esch< 
of  his  peoi  plants,  shall  report  th« 
quantities  of  akim  milk  aini  bHttwfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted.by'  the 
handler  from  the  pool  plant  to  olheti 
planta; 

(2)  Receipts  of  milk  from  handler 
described  in  §  1138.9(c); 

(3)  Receipts  of  fluid  milk  products,  and 
bulk  fluid  cream  products  fsom-othar 
pool  plants; 

(4)  Receipts  of  other  source  milL 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  &  1138.40(b)(1); 
and 

(6)  The  utilize  tioa  or  disposition  of  all 
milk,  filled  milk,  and  milk  prodiicts 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall,  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  a£  milk  that  would  have  been 
producer  milk  if  the  plant  had  been  fiilly 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in  §1138.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  for  each  of  the  handler's- 
plants  with  respect  to  its  receipts  and 
utilization  of  milk,  filled  milk,  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

§  1138.31    Payroll  raporta. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1138.9(a),  (b)  and  (e)  who 
pays  producers  pursuant'  to  §>  1138.73' 
shall  report  to  the  market  administrafor 
the  following  information  with  respect 
to  the  handler'6  partial  and  final 
paymsnts-forprodtioer  milk  received^ 
during  such  month; 


(1)  The  name*  and  address' efeaoit 
producer; 

(2)  The  amount  paid  each  producer 
andi 

(3)'TbedatSB: such  payment!  were 
made. 

(b)  On  or befrxK  dieZQAday  after th« 
end  of  the  month,  each  handler 
operating  a  partially  regulated 
distributinf  plant- who  elects  to  make 
payment  pursuant  to  §  1138.78(b)  shall 
report  to  th«  market  administrattn  with 
respect  to  milk  recteved  &T>m  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  the 
following  information  for  such  mondi; 

(1)  Ths'nEime  and  address  of  each 
dairy  temeiT 

(2)  The  total  pounds  of  milk  received 
from  each  dairy  farmer; 

(3)  The  average  butterfat  content  (tf. 
such  milk; 

(4)  The  amount  and  nature  of  aaty 
deductions,  as  authorized  in  writing  by 
the  dairy  fanner,  from  the  payment  for 
such  milk;  and 

(5)  The  rate  of  payment  per 
himdredweight  and  the  net  amount  paid 
each  dairy  dinner. 

§  1138.32    Other  reports: 

(a)  On  or  before  the  2l8t  day  of  each 
month,  each  handler  described  in 

§  1138.9(a)  who  is  required  pursuant  to 
§  1138.71(c)  to  make  payments  to  tha 
market  administrator  for  milk  received 
from  producers  and  cooper ativa 
associations  shall  report  to  the  market 
administrator  the  following  information 
with  respect  to  its  receipts  of  milk 
during  the  first  15  days  of  the  month; 

(1)  The  name  and  address  of  each 
producer  from  whom  milk  was  received; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  amount  and  nature  of  any 
deductions,  as  authorized  in  writing  by 
the  producer,  to  be  made  from  the 
partial  payment  for  such  milk; 

(4)  "file  total  pounds  of  milk  received 
from  a  handler  described  in  §  1138:9(c); 
and 

(5)  The  pounds  oLskim  milk  and 
buUerfatin  bidk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(b)  On  or  before  the  7th  day  after  the 
end  of  each  month,  each  handler 
described  m  S  1138.9  (a),  (b)  and  (c) 
shall  report  to  the  market  administrator 
the  following  information  with  respect 
to  its  receipts  of  milk  during  such  mtmth. 

(1)  The  name  and  address  of  each 
producer  from  whom  milk  was  received; 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer;  its  average' 
butterfat  content  and  the  total  pounds  of 
millt  diverted  to  each  plant  that  is  nota 
pool  plant; 


(3J' Except  m  the-caseof  prodm.»r  miflt 
for  which' a  •oeperatfve  associatluiris 
collecting  payments,  tfte  amount  and 
nature-of  any  deductions,  as  authoriiBd. 
in  writing  by  the  producer,  to  be  made 
from  the  final  pajmtent  for  sncfr  mfflc 

(4)  The  total  pomnis  of  s&im  and. 
butterfat  received  from  a  handler 
described  in  J  n3a.9(c);and 

(5)  The  poiuids  of  skim  milk  ami 
butterfat  in  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(c)  On  or  before  the  reporting  dates 
specified  in  paragraphs,  (a)  and  (b)  of 
this  section,  each  cooperative 
association  that  operates  a  pool  plant 
from  which  bulk  fluid  milk  pcoducts 
were  transferred  to  pool  plants  of  aiha 
handlers  within  the  time  periods 
described  in  paragraphs  (a)  and  [bjof 
this  section  shall  report  to  each  such 
pool  plant  operator  and  to  the  market 
administrator  the  name  and  location  of 
the  transferor-plant  and  the  total  pounds 
and  butterfat  content  of  the  bulk  fluid 
milk  products  transferred  from  the  plant. 

(d^  In  addition  to  the  rsports  required 
pursuant  to  paragraphs  (a)  through  (c)  of 
this  section  and  $  113830  and  §1138.31. 
each  handler  shall  report  such  other 
infonnation  as  the  market  administrator 
deems  necessaiy  to  verify  or  establish 
such  handler's  obligation  under  tfa» 
order. 

(3)  Each  handler  other  than  a 
cooperative  association  who  causes 
milk  to  be  diverted  shall,  prior  to  such 
diversion,  report  to  the  market 
administrator  his  intention  to  divert 
such  milk,  the  proposed  date  or  dates  of 
such  diversion,  and  the  plant  to  which 
such  milk  is  to  be  diverted. 

Classification  of  Milk 

§  1138.40    Classes  of  utilization. 

Except  as  provided  in  S  1138.42,  ail 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1138.30  shall  be  claaaified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  ami  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  pmduct  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section;  and 

(2)  Not  specifically  accounted  for  as 
Class  n  or  Class  HI  milk. 

(b)  Clasfrll  milk  Class  H  milk  shall  be 
all  skim  milk  and  butterfat. 

(1)  Disposed  of  in  the  form  of  a  fliiid 
cream- product,  eggnog,  yogurt,  and  any 
product  containing  §  percent  ormore 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  3rogurt. 
except  as  otherwise  providBd"  in 
paragraph  (c)"  of  this" section; 
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(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages;  and 

(4)  Used  to  produce; 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that  specified 
in  paragraph  (c)(l)(iv)  of  this  section; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custard,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese); 

(ii)  Butter 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk,  fluid  form  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section. 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such 
disposition. 

(5)  In  skim  milk  in  any  modified  fluid' 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 


that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1138.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1138.41(a)  to  the  receipts  specified  in 
§  1138.41(a)(2)  and  in  shrinkage 
specified  in  $  1138.41  (b)  and  (c), 

§  1138.41    Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  S  1138.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat; 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat.  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat.  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1138.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that,  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  subparagraph 
shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants: 


(5)  Plus  1.5  pel-cent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handler  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1).  (2),  (4),  (5).  and  (6)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  S  1138.9  (b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  zero. 

§  1 138. 42    Classification  of  transfers 
and  diversions. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  or 
diversions  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computations 
pursuant  to  §  1138.44(a)(12)  and  the 
corresponding  step  of  S  1138.44(b); 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
S  1138.44(a)(7)  or  the  corresponding  step 
of  S  1138.44(b),  the  skim  milk  or 
butterfat  so  transferred  or  diverted  shall 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 
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(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  §  1138.44(a)  (11)  or  (12)  or 
the  corresponding  step  of  S  1138.44(b), 
the  skim  milk  or  butterfat  so  transferred 
or  diverted,  up  to  the  total  of  the  skim 
milk  and  butterfat.  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  die 
other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat. 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1),  (2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  class  to  which  allocated  as  a  fluid 
milk  product  imder  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  fried  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classifrcation  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the  class 
to  which  such  transfers  or  diversions 
were  allocated  under  the  other  order  is 
not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I  tiubject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  class  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 


order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provision  of 
§  1138.40. 

(c)  Transfers  to  producer-handlers 
and  transfers  and  diversions  to  exempt 
handler  and  governmental  agency 
plants.  Skim  milk  or  butterfat 
transferred  in  the  following  forms  from  a 
pool  plant  to  a  producer-handler  under 
this  or  any  other  Federal  order  or 
transferred  or  diverted  from  a  pool  plant 
to  an  exempt  handler  and  a 
governmental  agency  plant  shall  be 
classified: 

(1)  As  Class  I  millc,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III.  shall  be 
assigned  to  the  extent  possible  to  its 
receipt  of  skim  milk  and  butterfat. 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant,  a 
producer-handler  plant,  an  exempt 
handler  plant,  or  a  governmental  agency 
plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  unless  the  following  conditions 
apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)(2)(i)  (a)  and  (b)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

[a]  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  his 
report  of  receipts  and  utilization  filed 
pursuant  to  S  1138.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(b)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  mariiet 
administrator. 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 


plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

[a]  ¥to  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

[b]  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

[c]  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
bom  pool  plants;  and 

[d]  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

[b]  Pro  rata  to  any  remaining 
imassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence:  \ 

[a]  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

[b]  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  adminisfration 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  III  utilization, 
and  then  to  Class  II  utilization  at  such 
nonpool  plant; 
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(vii)  Receipts  of  bulk  fluid  cream 
product!  at  the  nonpool  plant  from  pool 
plants  to  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  First  to  any 
remaining  Class  III  utilization  then  to 
any  remaining  Class  II  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products 
transferred  from  such  nonpool  plant  to  a 
plant  not  fully  regulated  under  any 
Federal  milk  order  shall  be  classified  on 
the  basis  of  the  second  plant's 
utilization  using  the  same  assignment 
priorities  at  the  second  plant  that  are  set 
forth  in  this  subparagraph. 

(e)  Transfers  by  a  handler  described 
in  §  1138.9(c)  to  pool  plants.  Skim  milk 
and  butterfat  transferred  in  the  form  of 
bulk  milk  by  a  handler  described  in 
§  1138.9(c)  to  another  handler's  plant 
shall  be  classified  pursuant  to  {  1138.44 
pro  rata  with  producer  milk  received  at 
the  transferee-handler's  plant  and  the 
value  thereof  at  the  class  prices  shall  be 
included  in  the  pool  plant  handler's 
value  of  milk  pursuant  to  {  1138.60. 

§  1138.43    General  classification  nJee. 

In  determining  the  classification  of 
producer  milk  pursuant  to  {  1138.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1138.30 
and  shall  compute  separately  for  each 
pool  plant,  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

S  1138.9  (b]  or  (c)  that  was  not  received 
at  a  pool  plant,  the  pounds  of  skim  milk 
and  butterfat,  respectively,  in  each  class 
in  accordance  with  §5  113a 40, 1138.41 
and  1138.42.  The  combined  pounds  of 
skim  milk  and  butterfat  so  determined  in 
each  Class  for  a  handler  described 
9  1138.9  (b)  or  (c)  shall  be  such  handler's 
classification  of  producer  milk; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  {M'oduct  is  utilized  or 
disposed  of  by  a  handler,  the  pound  of 
skim  milk  ion  soch  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids:  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  S  113&9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 


operated  by  such  cooperative 
association. 

§1138.44    Classification  of  producer 
milk. 

For  each  month  the  market 
administrator  shall  determine  for  each 
handler  described  in  S  1138.9(a)  for  each 
pool  plant  of  the  handler  separately  the 
classification  of  producer  milk  and  milk 
received  from  a  handier  described  in 
S  1138.9(c),  by  allocating  the  handler's 
receipts  of  skim  milk  arid  butterfat  to  the 
utilization  of  such  receipts  by  such 
handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner, 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

§  1138.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  poimds  of  skim 
milk  in  receipts  of  packaged  fiuid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other,  payment 
obligation  under  any  order. 

(3)  Subtract  fit)m  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fiuid  milk  products 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (aK7)(vi)  of  this 
section  as  follows: 

(i)  From  Class  III  milk,  the  lesser  oil 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts. 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  U  the  pounds  of  skim  milk 
in  iHoducts  specified  in  \  1138.40(b)(1) 
that  were  received  in  packaged  form 
from  otter  plants,  but  not  in  excess  of 
the  pounds  of  skim  miUc  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk,  in  Class  U  the 
pounds  of  skim  milk  in  products 
specified  in  S  1138.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II.  This  paragraph  shall  apprly  only 
if  the  pool  plant  was  subject  to  the 
provisions  of  this  paragraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(6)  Subtract  from  the  remainii^ 
pounds  of  skim  milk  in  Class  the  poiaids 
of  skim  milk  in  other  source  milk  (except 
that  received  in  the  fcnm  ofa  fluid  milk 
product  or  a  fluid  cream  product)  that  is 
used  to  produce,  or  added  to,  any 


product  specified  in  S  1138/40(b),  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  IIL  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fiuid  milk 
product]  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  %  1138.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraph  (a)(4). 
(5)  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established: 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  a  governmental  agency 
plant  and  an  exempt  handler  plant; 

(v)  Receipts  of  reomstituted  skim  milk 
in  filled  milk  from  an  unregidated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  fluid  milk  products 
from  a  person  described  in 
S  1138.12(b)(5); 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III.  in 
sequence  beginning  with  Class  III; 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (a)(Z) 
and  (7)(v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I  but  not  in  excess  of  the 
poimds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2),  (7)(v),  and  (8Mi)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to 
paragraphs  (a)(8)(ii)(o)  through  [c]  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  n  and 
Class  III  combined  exceed  the  pounds  of 
skim  milk  remaining  in  sudi  classes,  tiie 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
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then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount; 

(o)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

[b]  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  {  1138.9(c),  fluid  milk 
products  from  pool  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7){vi)  of  this  section;  and 

(c)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  is  of  all 
such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  if  Class  II  or   • 
Class  III  classification  is  requested  by.- 
the  operator  of  the  other  order  plant  and 
the  handler,  but  notin  excess  of  the 
pwunds  of  skim  milk  remaining  in  Class 
U  and  Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1138.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 


Class  n  and  Class  in  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  pro-rated  to 
Class  II  and  Class  IQ  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  the  pound  of  skim  milk  in 
receipts  of  fluid  milk  products  form  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2),  (7)(v).  and  (8)(i)  and  (ii)  of  this 
section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated  supply 
plant  from  which  fluid  milk  products  to 
be  allocated  at  this  step  were  received; 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  miUc 
remaming  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  Uke  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  I  pursuant  to 
this  subparagraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  II).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount, 
beginning  with  the  nearest  plant  at 
which  Class  I  utilizafion  is  available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (8)(iii)  of  this 
section; 


(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12]  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  sRall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  in  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  n.  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk; 

[a]  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
S  1138.45(a);  or 

[b]  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler); 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  II  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received. 

(iii)  Except  as  provided  in  paragraph 
(a](12)[ii}  of  this  section,  should  the 
computanons  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  nulk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
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excess  quantity  to  be  gubtracted.  and 
the  pounds  of  skim  milk  in  Clasa  II  and 
Class  in  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessny  Cltae  III  aod  then  Class  U).  In 
such  case  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available: 

(13]  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  product  pursuant 
to  S  1138.42(al:  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk 
and  milk  received  from  a  handler 
described  in  §  1138.9(c).  subtract  such 
excess  from  the  poonds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  III.  Any  amount  so 
subtracted  shall  be  known  as  "overage"; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  and 
milk  received  frtmi  a  handler  described 
in  S  1138.9(c)  in  each  class,  shall  be  the 
combined  poimds  of  skim  milk  and 
butterfat  remaining  in  each  class  after 
the  computations  pursuant  to  paragraph 
(a](14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

§  1138.45    Market  Administrator's 
reports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classifications: 

(a)  Whenever  required  iot  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  S  113d.44(aKl2)  and 
the  corresponding  step  of  §  1138.44(b) 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 


allocated  pursuant  to  i  1138.44  on  the 
basis  of  such  report,  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
veriHcatioQ  of  such  report 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
shipments  were  allocated  by  the  market 
administrator  of  the  other  order  on  the 
basis  of  the  report  by  the  receiving 
handler,  and.  as  necessary,  any  changes 
in  such  allocation  arising  from  the 
verification  of  such  report 

(d)  On  or  before  the  12th  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association  which  so 
requests,  the  amount  and  class 
utilization  of  milk  received  by  each 
handler  from  producers  whose  milk  is 
being  marketed  by  such  cooperative 
association.  For  the  purpose  of  this 
report,  the  milk  caused  to  be  so 
delivered  by  a  cooperative  association 
shall  be  pro-rated  to  each  class  in  the 
proportion  that  the  total  receipts  of 
producer  milk  by  such  handler  were 
used  in  each  class. 

§1138.50    Class  Prices. 

Subject  to  the  provisions  of  S  1138.53 
the  class  prices  for  the  month  per 
hundredweight  of  milk  shall  be  as 
follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $Z.30. 

(b)  Class  U  price.  A  tentative  Class  II 
price  shall  be  computed  by  the  Director 
of  the  Dairy  Division  and  transmitted  to 
the  market  administrator  on  or  before 
the  15th  day  of  the  preceding  mtnith.  The 
tentative  Class  II  price  shall  be  the  basic 
Class  II  formula  price  computed 
pursaant  to  §  1138.52  iot  the  month  pins 
the  amouxtt  that  die  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  except  that  in  no  event  shall  the 
final  Class  II  price  be  less  than  the  Class 
III  price. 

(1)  Determined  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  5  1138.51  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)tl)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent]  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 

S  113&52. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 


§  1 138.51    Basic  formula  price. 

The  "basic  formula  price"  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk  f  o.b.  jidants  in 
Minnesota  and  Wisconsin  as  reported 
by  the  Department  for  the  month, 
adjusted  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat 
differential  (rounded  to  the  nearest  one- 
tenth  cent)  per  one-tenth  percent 
butterfat  shall  be  0.12  times  and  simple 
average  of  the  wholesale  selling  prices 
(using  the  midpoint  of  any  price  range  as 
one  price)  of  Grade  A  (92  score)  bulk 
butter  per  pound  at  Chicago,  as  reported 
by  the  Department  for  the  month. 

§  1138. 52    Basic  class  U  formula  price. 

The  "basic  Class  II  formula  price"  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  S  1138.51 
for  the  second  preceding  month  plus  or 
minus  the  amount  computed  pursuant  to 
paragraphs  (a)  through  (d)  of  this 
section: 

(a)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  pursuant  to 
§  1138.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949.  as  amended  for  the  first  15  days  of 
the  preceding  mcmth  and.  separately,  for 
the  first  15  days  of  the  second  preceding 
month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  dieddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese: 

(ii)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(iii)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(2)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shall 
be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter,  and 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price. 
Support  Program  for  nonfat  dry  milL 

(b)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 


milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredwei^t  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month.  *■ 

(c)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  subparagraphs  is 
of  the  total  of  die  data  represented  in 
paragraphs  (c)  (1)  and  (2)  of  this  section: 

(1)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Economics  and  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determme  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(2)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Economics  and  Statistics  Service  of  the 
Department  for  the  third  preceding 
month,  and  divide  by  the  yield  factor 
used  under  the  Price  Support  Program 
for  nonfat  dry  milk  to  determine  8ie 
quantity  of  milk  used  in  the  production 
cf  butter-nonfat  dry  milk. 

(d)  Compute  a  weighted  average  of 
the  changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)  of  this -section 
in  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (c)  of  this  section. 

§  113853    Plant  location  adjustments 
for  handlers. 

(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
§  1138.9(c]  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  a  pool  distributing  plant  at 
which  a  higher  Class  I  price  applies,  the 
price  specified  in  S  1138.50(a)  shall  be 
adjusted  by  the  amount  stated  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section  for  the  location  of  such  plant: 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  %  1138,2,  the 
adjustment  shall  be  as  follows: 


Zone 

AdMnwoi  pv  iiMndpediMigM 

Zone  1 

Zone  2 

Zones......    . 

Zone  4 

NsadiustMOTt 
Minus  10  cants. 
PKtS  Scents. 

(2)  For  a  plant  located  outside  the 
marketing  area,  the  adjustment  shall  be 
an  amount  that  will  equate  to  the  Class  I 
price  applicable  at  such  plant  location 
pursuant  to  the  Federal  order  regulating 
milk  marketing  in  such  area; 

(3)  For  a  plant  located  outside  any 
Federal  order  marketing  area,  the 
location  adjustment  per  hundredweight 
shall  be  computed  at  1.5  cents  per  10 
miles  times  the  distance  that  such  plant 
is  located  from  the  closer  of 
Albuquerqne,  New  Mexico  or  Amarillo, 
El  Paso  or  Lubbock.  Texas. 

(b)  For  fluid  milk  products  transferred 
in  bulk  from  a  pool  plant  to  a  pool 
distributing  plant  at  which  a  higher 
Class  I  price  applies  and  which  are 
classified  as  Class  I  milk,  the  Class  I 
price  shall  be  the  Class  I  price 
applicable  at  the  location  of  the 
transferee-plant  subject  to  a  location 
adjustment  credit  for  the  transferor- 
plant  which  shall  be  determined  by  the 
market  administrator  for  skim  milk  and 
butterfat,  respectively,  as  follows: 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
fransferee-plant  after  the  computations 
pursuant  to  S  1138.44(a)(12)  the  pounds 
of  skim  milk  in  receipts  of  packaged 
fluid  milk  products  from  other  pool 
plants; 

(2)  Multiply  the  remaining  pounds  of 
skim  milk  in  Class  I  by  105  percent; 

(3)  Subtract  the  pounds  of  skim  milk 
in  receipts  of  milk  at  the  transferee- 
plant  frcxn  producers,  handlers 
described  in  {  113a,9(c),  and  diverted 
milk  from  other  pool  plants; 

(4)  Assign  any  remaining  pounds  of 
skim  milk  in  Class  1  at  the  transferee- 
plant  to  the  skim  milk  in  receipts  of  bulk 
fluid  milk  products  from  other  pool 
plants,  first  to  the  transferor-plants  at 
which  the  highest  Class  I  [nice  applies 
and  then  to  other  plants  in  sequence 
beginning  with  the  plant  at  which  the 
next  highest  Class  I  price  applies; 

(5)  Compute  the  total  amount  (A 
location  adjustment  credits  to  be 
assigned  to  transferor-plants  by 
multiplying  the  hundredweight  of  skim 
milk  assigned  pursuant  to  paragraph 
(b)(4)  of  this  section  to  each  transferOT- 
plant  at  which  the  Class  I  price  is  lower 
than  the  Class  I  price  at  the  transferee- 
plant  by  the  difference  in  Qass  1  prices 
applicable  at  the  transferor-plant  and 
transferee  plant  and  add  the  resulting 
amounts; 

(6)  Assign  the  total  amoimt  of  location 
adjustment  credits  computed  pursuant 
to  paragraph  (b)(5)  of  this  section  to 
those  transferor-plants  that  transferred 
fluid  milk  products  containing  skim  milk 
classified  as  Class  I  milk  pursuant  to 

S  1138.42(a)  and  at  which  the  apiriicable 
Class  I  {Nice  is  less  than  the  Class  I 


price  at  the  transferee-plant,  in  sequenoe 
beginning  with  the  plant  at  which  the 
highest  Class  I  price  applies.  Subject  to 
the  availability  of  such  credits,  tfre 
credit  assigned  to  each  plairt  shall  be 
equal  to  the  hundredweight  of  Bt>ch 
Class  I  skim  milk  multiplied  by  the 
applicable  adjustment  rate  determined 
pursuant  to  paragraph  (bM5}  of  this 
section  for  such  plant.  If  the  aggregate  of 
this  computation  for  all  plants  having 
the  same  adjustment  rate  as  determined 
pursuant  to  paragraph  (bK5)  of  this 
section  exceeds  the  credits  that  are 
available  to  those  plants,  such  credits 
shall  be  prorated  to  the  volume  of  skim 
milk  m  Class  I  transfers  from  sodi 
plants;  and 

(7)  Location  adjustment  credit  for 
butterfat  shall  be  determined  in 
accordance  with  the  procednre  outlined 
for  skim  milk  in  paragraphs  (b)  (1) 
through  (6)  of  this  section. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  [a]  of 
this  section,  except  that  the  adjusted 
Class  I  price  shall  not  be  less  than  the 
Class  III  prica 

§  113854    Announcement  of  class 
prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  die  final  Class  II 
price  and  the  Class  III  price  for  the 
preceding  month;  and  on  or  before  the 
15th  day  of  each  month  the  tentative 
Class  II  price  for  the  following  month: 

§1138.55   Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  part  the  maricet  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
equivalent  to  the  price  or  pricing 
constituent  that  is  required 

Uniform  Price 

§  1138.60    Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  die 
value  of  miOc  of  each  handler  with 
respect  to  each  of  his  pool  plants  and  of 
each  handler  described  in  J  1138.9  (b) 
and  (c)  with  respect  to  milk  that  was  not 
received  at  a  pool  plant  as  follows: 

(a)  Multiply  the  (rounds  of  producer 
milk  and  milk  received  from  a  handler 
described  in  5  1138.9(c)  that  were 
classified  in  eadi  class  pursuant  to 
SS  1138.43(a)  and  113&44(c)  by  the 
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applicable  class  prices,  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
S  1138.44(a](14)  and  the  corresponding 
step  of  §  1138.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1138.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  II  pursuant  to  S  1138.44(a](9] 
and  the  corresponding  step  of 

§  1138.44(b): 

(d)  Add  the  amount  obtained  from 
multiplying  the  di^erence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  9  1138.44(a)(7)  (i)  through 
(iv)  and  (vii)  and  the  corresponding  step 
of  5  1138.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  S  1138.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of  1138.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1138.44(a)(ll)  and  the  corresponding 
step  of  S  1138.44(b),  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  orden  and 

(g)  Subtract  for  a  handler  described  in 
S  1138.9(c)  the  amount  obtained  from 
multiplying  the  Class  III  price  for  the 
preceding  month  by  the  hundredweight 
of  skim  milk  and  butterfat  contained  in 
inventory  at  the  beginning  of  the  month 
that  was  delivered  to  another  handler's 
pool  plant  during  the  month. 


§  1138.61    Computation  of  uniform 
price. 

The  market  administrator  shall 
compute  for  each  month  the  uniform 
price  per  himdredweight  for  milk  of  3.5 
percent  butterfat  content  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  S  1138.60  for  all 
handlers  who  filed  the  reports 
prescribed  in  }  1138.30  for  the  month 
and  who  made  the  payments  pursuant  to 
S  1138.71  for  the  preceding  month: 

(b)  Add  not  less  than  one-half  of  the 
unobligated  balance  in  the  producer- 
settlement  fund; 

(c)  Add  the  aggregate  of  all  minus 
location  adjustments  and  subtract  the 
aggregate  of  all  plus  location 
adjustments  computed  pursuant  to 

§  1138.75: 

(d)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  the  computations; 

(1)  The  total  hun<fredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1138.60(f):  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents.  The  result  shall  be 
the  "uniform  price"  for  milk  received 
from  producers. 

§  1138.62    Announcement  of  uniform 
price  and  butterfat  differential. 

The  market  administrator  shall 
announce  pubhcly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month:  and 

(b)  The  11th  day  after  the  end  of  each 
month  the  applicable  uniform  price 
pursuant  to  §  1138.61  for  such  month. 

Payments  for  Nfilk 

§  1138. 70    Producer-settlement  fund. 

The  market  adminisfrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  "producer-settlement 
fimd"  into  which  he  shall  deposit  all 
payments  made  by  handlers  pursuant  to 
§§  1138.71. 1138.76  and  1138.77  and  from 
which  he  shall  make  all  payments 
pursuant  to  §§  1138.72  and  1138.77, 
except  that  payments  to  a  cooperative 
association  pursuant  to  S  1138.72  shall 
be  offset  by  any  payments  due  from 
such  cooperative  assocation  pursuant  to 
S  1138.71  that  have  not  been  received  by 
the  market  administrator. 

§  1138. 71    Payments  to  the  producer- 
settlement  fund. 

(a)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  shall  pay  to  the 
market  adminisfrator  on  or  before  the 
14th  day  after  the  end  of  the  month  the 
amount,  if  any,  by  which  the  amount 


specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  { 113&60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price,  as 
adjusted  pursuant  to  S  1138.75  of  such 
handler's  receipt  of  producer  milk  and 
milk  received  ih)m  handlers  pursuant  to 
§  1138.9(c).  In  the  case  of  a  cooperative 
association  which  is  a  handler,  less  the 
amount  due  from  other  handlers 
pursuant  to  S  1138.73(d),  exclusive  of 
differential  butterfat  values;  and 

(ii)  The  value  at  the  uniform  price 
applicable  at  the  location  of  the  plant 
from  which  received  of  other  source 
milk  for  which  a  value  is  computed 
pursuant  to  §  1138.60(f). 

(b)  Subject  to  paragraph  (d)  of  this 
section,  each  person  who  operated  a 
plant  that  was  regulated  during  such 
month  under  an  order  providing  for 
individual-handler  pooling  shall  pay  to 
the  market  administrator  on  or  before 
the  25th  day  after  the  end  of  each  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk  in 
route  disposition  from  such  plant  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  plant.  If  there  is  such 
route  disposition  from  such  plant  in 
marketing  areas  regulated  by  two  or 
more  marketwide  pool  orders,  the 
reconstituted  skim  milk  allocated  to 
Class  I  shall  be  prorated  to  each  order 
according  to  such  route  disposition  in 
each  marketing  area:  and 

(2)  Compute  the  value  of  the 
reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  by 
multiplying  the  quantity  of  such  skim 
milk  by  the  difference  between  the 
Class  I  price  under  this  part  that  is 
applicable  at  the  location  of  the  other' 
order  plant  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

(c)  Any  handler  who  the  market 
administrator  determines  was  more  than 
3  days  late  in  making  any  payment 
obligation  under  Part  1138  shall  pay  to 
the  market  administrator  the  amount  the 
handler  would  have  otherwise  been 
required  to  pay  to  producers  and 
cooperative  associations  pursuant  to 

§  1138.73.  Payment  shall  be  made  to  the 
market  adminisfrator  on  or  before  the 
day  prior  to  the  dates  specified  in 
S  1138.73  and  such  payments  shall 
continue  until  the  handler  has  met  all 
payment  obligations  for  3  consecutive 
months. 

(d)  The  following  conditions  shall 
apply  with  respect  to  payments 
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prescribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section: 

(1)  Payments  to  the  market      - 
administrator  shall  be  deemed  not  to 
have  been  made  until  such  paymmts 

•have  been  received  by  the  market 
administrator. 

(2)  If  the  date  by  wdiich  payments 
must  be  received  by  the  mariiet 
adminisfrator  faQs  on  a  Satxirday  or 
Sunday  or  any  day  that  is  a  national 
holiday,  payment  shaD  not  be  due  until 
the  next  day  on  which  the  market 
administrator's  office  is  open  for  public 
business. 

(3]  Payments  due  the  maricet 
adminisfrator  from  a  cooperative 
association  handler  may  be  offset  by 
payment  determined  by  the  marked 
administrator  to  be  due  the  cooperative 
association  pnrsuant  to  {  1138.73(b)  and 
(d). 

§  1136. 72    Payments  from  the  producer- 
settlement  fund. 

(a)  On  or  before  the  15th  day  after  the 
end  of  each  month  the  market 
administrator  shall  pay  to  each  handler 
except  one  making  payment  pursuant  to 
§  1138.71(c)  the  amount,  if  any,  by  which 
the  amount  compoted  pursuant  to 

S  1138.71(a)(2)  exceeds  the  amount 
computed  pursuant  to  5  1138.71(aXl). 

(b)  If  the  market  administrator 
received  payment  fi^m  a  hand)er(s) 
pursuant  to  { 113a71(c),  he  shall 
distribute  such  amount  plus  any  amount 
due  such  handlerfs)  pursuant  to 
paragraph  (a)  of  this  section  to 
producers  and  to  cooperative 
associations  in  the  same  manner  as 
provided  and  to  cooperative 
associations  in  the  same  manner  as 
provided  in  S  1138.73.  In  the  event  the 
handler  fails  to  transmit  the  total 
amount  due,  die  market  administrator 
shall  reduce  uniformly  the  payments  due 
to  producers  of  such  handler  and 
complete  such  payments  when  the 
remaining  amount  is  received. 

(c)  If  at  any  time  the  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  all  payments  pursuant  to 
paragraph  (a)  of  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  such 
payments  as  soon  as  the  appropriate 
funds  are  available. 

§  1138. 73    Payments  to  producers  and 
to  cooperative  associations. 

(a)  Except  as  provided  in  i  113a71{c) 
and  paragraphs  (b),  (d)  and  (f)  of  this 
section,  each  handler  shall  make 
payment  to  each  producer  from  whom 
milk  is  received  during  the  month  as 
follows: 

(1)  On  or  before  the  25th  day  of  each 
month  to  each  producer  who  did  not 


discontinue  shipping  railk  to  such 
handler  before  the  23rd  day  of  the 
month,  an  amotmt  equal  to  not  less  than 
the  pfevions  month's  uniform  |uice 
(adjusted  for  location  of  such  plant) 
multiplied  by  the  pounds  of  milk 
received  from  sudi  producer  during  die 
first  15  days  of  the  mondi,  less  proper 
deductions  do  not  exceed  dte  vahie  of 
the  milk  received  daring  the  partial 
payment  period  and  the  handler  has 
paid  such  deductions  to  assignees  by  the 
date  pa^'ment  is  otherwise  due  the 
producer. 

(2)  On  or  before  die  17di  day  of  the 
following  month,  an  amotmt  equal  to  not 
less  than  the  appropriate  uniform  price 
adjusted  by  the  butterfat  differential  aiid 
location  adjustments  to  producers 
multiplied  by  Ithe  hundredweight  of  milk 
received  from  such  producer  during  the 
month,  subject  to  the  following 
adjustments: 

(i)  Less  payments  made  to  such 
producer  piu^uant  to  paragraph  (8)(1)  of 
this  secti(Hi; 

(ii)  Less  deductions  for  marketing 
services  made  pursuant  to  i  1138.86: 

(iii)  Pius  or  minus  adjustments  for 
errors  made  in  previous  payments  made 
to  such  producer;  and 

(iv)  Less  proper  deductions  authorized 
in  writing  by  such  producer,  provided 
that  the  deducticms  do  not  exceed  the 
value  of  the  milk  received  during  the 
final  pajrment  period  and  the  handler 
has  paid  such  deductions  to  assignees 
by  the  date  payment  is  otherwise  due  to 
the  producer.  Provided,  That  if  by  such 
date  such  handler  had  not  received  full 
payment  from  the  maricet  administrator 
pursuant  to  §  1138.72(a)  for  such  month, 
he  may  reduce  pro  rata  his  payments  to 
producers  by  not  more  than  the  amount 
of  such  underpayment.  Payments  to 
producer  shall  be  completed  thereafter 
not  later  than  the  date  for  making 
pajonents  pursuant  to  this  paragraph 
next  following  after  the  receipt  of  the 
balance  due  from  the  maricet 
administrator. 

(b)  Except  as  provided  in  paragraph 
(f)  of  this  section,  in  the  case  of  a 
cooperative  association  which  the 
market  administrator  determined  is 
authorized  by  those  producers  for  whom 
it  markets  milk  to  collect  payment  for 
their  milk  and  which  has  so  requested 
any  handler  in  writing,  such  handier 
other  than  one  specified  in  {  1138.71(c) 
shall  on  or  before  the  2nd  day  prior  to 
the  date  on  which  payments  are  due 
individual  producers  pay  the 
cooperative  association  for  milk 
received  during  the  month  from  those 
producers  for  whom  it  markets  milk  as 
determined  by  the  market  administrator 
an  amount  equal  to  not  less  than  the 
amount  due  such  producers  as 


determined  pursuant  to  par^(raph  (a)  of 
this  secticm. 

(c)  In  making  payments  to  producers 
pursuant  to  paragraph  (a)  of  this  section, 
or  to  a  cooperative  associatian  ptirsoant 
to  paragraph  (b)  of  this  section,  each 
handler  shall  furnish  such  prodaoer  or 
cooperative  association  with  respect  ta 
each  of  the  producers  for  whom  it 
markets  miUc  and  frxmi  whom  the 
handler  received  milk  during  the  month, 
a  written  statement  showing: 

(1)  The  identity  of  the  handler  and  the 
producer  and  the  mcmth  to  which  the 
payment  applies: 

(2)  The  total  pounds,  and,  with  respect 
to  final  payments,  the  average  butterfat 
content  of  the  milk  for  which  payment  is 
being  made: 

(3)  The  minimum  rate  of  payment 
required  by  the  order  and  die  rate  of 
payment  used  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(4)  The  amount  and  nature  of  any 
deductions  from  the  amcrant  otherwise 
due  the  producer;  and 

(5)  The  net  amount  of  payment  to  the 
producer. 

(d)  Except  as  provided  in  {  1138^(c) 
and  paragraph  (f)  of  this  section,  each 
handler  pursuant  to  S  1138.9(a)  who 
receives  milk  from  a  cooperative 
association  as  a  handler  pursuant  to 

S  1138.9(c),  including  the  milk  of 
producers  who  are  not  members  of  such 
association,  and  who  the  market 
adminisfrator  determines  have 
authorized  such  cooperative  association 
to  collect  payment  for  their  milk,  shall 
pay  such  cooperative  for  such  miDc  as 
follows: 

(1)  On  or  before  the  23rd  day  of  the 
month  for  milk  received  during  the  first 
15  days  of  the  month,  not  less  than  the 
applicable  partial  payment  rate 
specified  for  such  month  in  paragraph 
(a)(1)  of  this  section;  and 

(2)  On  or  before  the  15lh  day  of  the 
following  month  for  milk  received  during 
the  month,  not  less  than  the  uniform 
price  as  adjusted  pursuant  to  S  1138.74 
and  S  113875.  less  any  payments  made 
pursuant  to  paragraph  (a)(1)  ef  this 
section. 

(e)  Except  as  provided  in  S  1138.71(c), 
each  handler  who  received  bulk  fluid 
milk  or  bulk  fluid  cream  products  from  a 
pool  plant  operated  by  a  cooperative 
association  shall  pay  the  following 
amounts  for  such  products  to  the 
cooperative  association: 

(1)  On  or  before  the  23rd  day  of  each 
month,  an  amount  determined  by 
multiplying  such  receipts  during  the  first 
15  days  of  the  month  by  the  applicable 
partial  payment  rate  specified  im  such 
month  in  paragraph  (a)(1)  of  this  secrtion. 
If  the  handler  so  electa,  such  price  may 
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be  adjusted  by  the  butterfat  differential 
specified  in  S  1138.74  for  the  preceding 
month. 

(2)  On  or  before  the  15th  day  after  the 
end  of  each  month,  an  amount 
determined  by  multiplying  the  quantity 
of  such  receipts  during  the  month  that 
was  classified  in  each  class  pursuant  to 
S  1138.42(a]  by  the  applicable  class 
price,  as  adjusted  by  the  butterfat 
differential  specified  in  {  1138.74,  less 
any  payments  made  by  the  handler 
pursuant  to  paragraph  (e](l]  of  this 
section  for  such  month.  For  the  purpose 
of  such  computation,  the  applicable 
Class  I  price  shall  be  the  Class  I  price 
applicable  at  the  transferee  plant 
including  the  applicable  administrative 
assessment  rate. 

(f)  If  the  application  of  §  1138.71(d](2] 
results  in  a  delay  in  payment  by  the 
market  administrator  to  handlers,  the 
payments  prescribed  in  paragraphs  (a), 
(b)  and  (d)  of  this  section  may  be 
delayed  by  the  same  number  of  days. 

(g)  If  the  market  administrator  does 
not  receive  the  full  payment  required  of 
a  handler  pursuant  to  S  1138.71(c),  he 
shall  reduce  uniformly  per 
hundredweight  the  payments  due 
producers  and  cooperative  associations 
for  their  milk  received  by  such  handler 
by  a  total  amount  not  in  excess  of  the 
amount  due  from  such  handler.  The 
market  administrator  shall  complete 
such  payments  on  or  before  the  next 
date  for  making  payments  pursuant  to 
this  section  following  the  date  on  which 
the  remaining  payment  is  received  from 
such  handler. 

§  1138. 74    Butterfat  differential 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.115  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one 
price)  of  Grade  A  (92-8Core)  bulk  butter 
per  pound  at  Chicago,  as  reported  by  the 
Department  for  the  month. 

§  1138.75    Plant  location  adjustments 
for  producers  and  on  nonpool  milk. 

(a)  In  making  payments  required 
pursuant  to  $  1138.73,  the  uniform  price 
computed  pursuant  to  S  1138.61  shall  be 
adjusted  by  the  amounts  set  forth  in 

S  1138.53  according  to  the  location  of  the 
plant  where  the  milk  being  priced  was 
received. 

(b)  For  the  purpose  of  computations 
pursuant  to  55  1138.71  and  1138.72,  the 
uniform  price  shall  be  adjusted  by  the 
amount  set  forth  in  5  1138.52  that  is 


applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was 
received  (except  that  the  adjusted 
imiform  price  shall  not  be  less  than  the 
Class  III  price). 

§  1138. 76    Payments  by  a  handler 
operating  a  partially  regulated 
distributing  plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 

(a)  of  this  section.  If  the  handler  submits 
pursuant  to  5  1138.30(b)  and  5  1138.31(b) 
the  information  necessary  for  making 
the  computations,  such  handler  may 
elect  to  pay  in  lieu  of  such  payment  the 
amount  computed  pursuant  to  paragraph 

(b)  of  this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  horn  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order  and 

(ii)  From  another  nonpool  plant  that  is 
not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(3)  Subtract  the  pounds  of 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(4)  Multiply  tJhe  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  (except  that 
the  Class  I  price  and  uniform  price  shall 
not  be  less  than  the  Class  III  price);  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)(3) 
of  this  section  by  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated 
distributing  plant  (but  not  to  be  less  than 
the  Class  HI  price)  and  the  Class  III 
price. 

(b)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 


5  1138.60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(l)(i)  of 
this  section.  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  5  1138.60 
shall  be  priced  at  the  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order 
regulating  the  handling  of  milk  at  the 
transferee-plant,  with  such  uniform  price 
adjusted  to  the  location  of  the  nonpool 
plant  (but  not  to  be  less  than  the  lowest 
class  price  of  the  respective  order), 
except  that  transfers  of  reconstituted 
skim  milk  in  filled  milk  shall  be  priced  at 
the  lowest  class  price  of  the  respective 
order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant  to 
5  1138.60  for  such  handler  shall  include, 
in  lieu  of  the  value  of  other  source  milk 
specified  in  5  1138.e0(f)  less  the  value  of 
such  other  source  milk  specified  in 
5  1138.71(a)(2)(ii),  a  value  of  milk 
determined  pursuant  to  5  1138.60  for 
each  nonpool  plant  that  is  not  an  other 
order  plant  which  serves  as  a  supply 
plant  for  such  partially  regidated 
distributing  plant  by  making  shipments 
to  the  partially  regulated  distributing 
plant  during  the  month  equivalent  to  the 
requirements  of  5  1138.7(b)  subject  to 
the  followring  conditions: 

(a)  The  operator  of  the  partially 
regiilated  distributing  plant  submits  with 
its  report  filed  pursuant  to  55  1138.30(b) 
and  1138.31(b)  similar  reports  for  each 
such  nonpool  supply  plant; 

(b)  The  operator  of  such  nonpool 
supply  plant  maintains  books  and 
records  showing  the  utilization  of  all 
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skim  milk  aod  butterfat  received  at  such 
plant  which  are  made  available  if 
requested  by  the  market  administrator 
for  verification  purposes;  and 

(c)  The  value  of  milk  determined 
pursuant  to  5  1138.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated 
distributing  plant's  value  of  milk 
computed  pursuant  to  paragraph  (b)(1) 
of  this  section,  subtract: 

(i)  The  gross  payments  by  the 
operator  of  such  partially  regulated 
distributing  plant,  adjusted  to  a  3.5 
percent  butterfat  basis  by  the  butterfat 
differential  specified  in  5  1138.74,  for 
milk  received  at  the  plant  during  the 
month  that  would  have  been  producer 
milk  if  the  plant  had  been  fully 
regulated. 

(ii)  If  paragraph  (b)(l)(iii)  of  this 
section  appUes,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  5  1138.74,  for  milk  received 
at  the  plant  during  the  month  that  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of 
another  order  under  which  such  plant  is 
also  a  partially  regulated  distrubiting 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)(l)(iii)  of  this  section  applies. 

§  1138. 77   Adjustment  of  account 

Whenever  audit  by  the  market 
administrator  of  any  handler's  reports, 
books,  records,  or  accounts  discloses 
adjustments  to  be  made,  for  any  reason, 
which  results  in  monies  due  the  market 
administrator  from  such  handler,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  such  amount 
due,  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payment  set  forth  in  the  provision  under 
which  the  error  occurred.  Any  monies 
found  to  be  due  a  handler  from  the 
market  administrator  shall  be  paid 
promptly  to  such  handler,  except  that 
the  market  administrator  shall  offset 
any  monies  due  a  handler  against 
monies  due  h-om  such  handler. 
Whenever  verification  by  the  market 
administrator  of  the  payment  by  a 
handler  to  any  producer  or  cooperative 
association  for  milk  received  by  such 
handler  discloses  payment  of  less  than 
is  required  pursuant  to  5  1138.73,  the 
handler  shall  pay  such  balance  due  such 
producer  or  cooperative  association  not 
later  than  the  time  of  making  payment  to 


producers  or  cooperative  associations 
next  following  such  disclosure. 


§  1138.86 
services. 


Deduction  for  marketii^ 


§1138.78 
accounts. 


Charges  on  overdue 


Any  unpaid  obligation  of  a  handler 
pursuant  to  55  1138.71, 1138.73, 1138.76, 
1138.77, 1138.85,  or  1138.86  shall  be 
increased  1  percent  beginning  on  the 
first  day  after  the  due  date,  and  on  the 
same  day  of  each  subsequent  month 
until  such  obligation  is  paid,  subject  to 
the  following  conditions: 

(a)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  tmpaid  charges  previously 
computed  pursuant  to  this  section;  and 

(b)  For  the  purpose  of  this  section,  any 
obligation  that  was  determined  at  date 
later  than  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due. 

(c)  All  monies  collected  pursuant  to 
this  section  shall  be  paid  to  the 
administrative  assessment  fund 
maintained  by  the  market  adminisfrator. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1138.85    Assessment  for  order 
administration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each 
handler  including  a  producer-handler 
shall  pay  to  the  market  administrator  on 
or  before  the  15th  day  after  the  end  of 
the  month  5  cents  per  hundredweight  or 
such  lesser  amount  as  the  Secretary  may 
prescribe  with  respect  to: 

(a)  Receipts  of  producer  milk 
(including  such  handler's  own 
production)  other  than  such  receipts  by 
a  handler  described  in  5  1138.9(c)  that 
were  deUvered  to  pool  plants  of  other 
handlers  or  held  in  inventory  at  the  end 
of  the  month; 

(b)  Receipts  from  a  handler  described 
in  5  1138.9(c); 

(c)  Other  source  milk  allocated  to 
Class  I  pursuant  to  5  1138.44(a)(7)  and 
(11)  and  the  corresponding  steps  of 

5  1138.44(b),  except  such  other  source 
milk  that  is  excluded  from  the 
computation  pursuant  to  5  1138.60(d] 
and  (f);  and 

(d)  Route  distribution  from  a  partially 
regulated  distributing  plant  in  the 
marketing  area  that  exceeds  the  skim 
milk  and  butterfat  specified  in 

5  1138.76(a)(2). 


(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  each  handler,  in  making 
payments  to  producers  pursuant  to 

5  1138.73,  shall  deduct  6  cents  per 
hundredweight,  or  such  lesser  amount 
as  the  Secretary  may  prescribe,  with 
respect  to  the  milk  of  such  producer 
(except  a  handler's  own  farm 
production)  for  whom  the  marketing 
services  set  forth  in  this  paragraph  are 
not  being  performed  by  a  cooperative 
association  as  determiend  by  the 
Secretary.  Each  handler  making  such 
deductions  shall  pay  the  deductions  to 
the  market  administrator  on  or  before 
the  15th  day  after  the  end  of  the  month. 
The  monies  shall  be  used  by  the  market 
administrator  to  verify  or  establish 
weights,  samples  and  tests  of  producer 
milk  and  provide  producers  with  market 
information.  The  services  shall  be 
performed  by  the  market  administrator 
or  an  agent  engaged  by  and  responsible 
to  him. 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  is  actually 
performing  the  services  set  forth  in 
paragraph  (a)  of  this  section,  each 
handler  shall  make,  in  lieu  of  the 
deduction  specified  in  paragraph  (a)  of 
this  section,  such  deductions  from  the 
payments  to  be  made  to  such  producer 
as  may  be  authorized  by  the 
membership  agreement  or  marketing 
contract  between  such  cooperative 
association  and  such  producers,  and  on 
or  before  the  15th  day  after  the  end  of 
each  month,  pay  such  deduction  to  the 
cooperative  association  rendering  such 
services  accompanied  by  a  statement 
showing  the  quantity  of  milk  for  which 
such  deduction  was  computed  for  each 
such  producer. 

Proposed  by  Lane's  Dairy,  Inc~ 

Proposal  No.  2: 

Establish  a  producer-handler 
definition  that  reads  as  follows: 

§  1138.10    Producer-handler. 

"Producer-handler"  means  any 
person: 

(a)  Who  operates  a  dairy  farm  and  a 
processing  plant  from  which  there  is 
route  distribution  in  the  marketing  area; 

(b)  Who  receives  no  Quid  milk 
products  from  sources  other  than  his 
own  farm  production,  pool  plants,  and 
other  order  plants; 

(c)  Who  disposes  of  no  other  source 
milk  as  Class  I  milk  except  receipts  from 
other  order  plants  and  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products  received  from  his  own 
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farm  producben.  pool  plants,  or  other 
order  plants;  and 

(d)  Who  provides  proof  satisfactory  to 
thejnarket  admiaistrator  that  the  care 
and  management  of  the  dairy  fans  and 
other  resources  necessary  for  his  own 
farm  production  of  milk  and  the 
management  and  operation  of  the 
processing  plant  are  the  personal 
enterprise  and  risk  of  such  person. 

Proposed  by  the  Dary  Products  institate 
of  Texas: 

Proposal  No.  3: 

Decrease  the  dlHerence  between  the 
Southeastern  New  Mexico  Class  I 
differential  and  the  East  Texas  Class  i 
differentials  by  50  cents  per 
hundredweight  to  be  accomphshed  in 
part  by  reducing  the  Texas  order  Class  I 
differential,  and  in  part  by  increasing 
the  ^utheastem  New  Mexico  Class  I 
differential. 

Proposed  by  MomingStar  Foods,  Inc., 
The  Borden  Company,  Inc..  and  Hygeia 
Dairy  Company: 

Proposal  No.  4: 

If  the  Texas  order  Zone  1  Class  I 
differential  is  decreased  by  30  cents  or 
more,  revise  Section  1126.2  to  include  a 
zone  8-A  consisting  of  the  Texas 
counties  of  Jefferson  and  Orange  apd 
revise  the  schedule  of  location 
adjustments  in  S  1126.52{a)(l]  by 
changing  the  Zone  2  adjustment  from 
zero  to  plus  6  cents:  changing  the  Zone  4 
adjustment  from  plus  18  cents  to  plus  24 
cents;  and  providing  a  Zone  &-A 
adjustment  of  plus  60  cents. 

Proposal  No.  5: 

Revise  the  schedule  of  location 
adjustments  in  S  1126.52(a)(1)  to  make 
the  minus  location  adjustment  for  Zone 
1-A  to  be  one-half  the  difference  in  the 
Dallas  and  Oklahoma  City  Class  I 
differentials. 

Proposed  by  the  Dairy  Division, 
Agricultural  Marketing  Service: 

Proposal  No.  6: 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator,  Richard  E. 
Arnold,  P.O.  Box  701440.  Tulsa. 
Oklahoma  74170-1440,  or  Market 
Administrator  Richard  Fleimng.  P.O. 
Box  110939,  CaiTollton,  Texas  75011- 
0939,  or  bom  the  Hearing  Clerk,  Room 
1083,  South  Building.  United  States 


Department  of  Agriculture,  Washington. 
DC  20250,  or  may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk's  Office.  H  yon  wish  to 
purchase  a  copy,  arrangements  may  be 
made  with  the  reporter  at  th"  hearing. 

From  the  time  that  a  bearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 
Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office  only) 
Office  of  the  Market  Administrator  of 

each  of  the  5  orders 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Wasirington,  DC  on  November 
21,1988. 

Daniel  Haley, 

Administrator. 

(FR  Doc.  89-27684  Filed  11-24-89;  8:45  am] 
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Farmers  Home  Administration 

7  CFR  Part  1980 

Receiving  and  Processing  Appiicattons 
for  Making  Farmer  Progfaw  Loans 
Guaranleed  t>y  the  Farmers  Home 
Administration 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  to  change  the 
processing  of  applications  for 
guaranteed  Farmer  F*rogram  loans.  This 
action  woidd  require  credit  bureau 
reports  en  new  guaranteed  loan 
applications.  The  intended  effect  of  this 
action  is  to  provide  each  FmHA  office 
with  the  necessary  credit  infarmatioa  to 
make  a  sound  credit  decision,  thereby 
reducing  the  Government's  exposure  to 
losses. 

date:  Comments  must  be  snbnntted  on 
or  before  December  27, 1969. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Qiief, 


Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration. 
USDA.  Room  6.346.  South  Agriculture 
Building,  Washington.  DC  20250.  Written 
comments  made  pursuant  to  this  notice 
will  be  made  available  for  public 
inspection  during  regular  working  hours 
at  die  above  address.  The  collection  of 
information  requirements  contained  in 
this  rule  have  been  submitted  to  OMB 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Submit  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  officer  for  Farmers 
Home  Administration,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Douglas,  Financial  Analyst,  Farmers 
Home  Administration.  U.S.  Department 
of  Agriculture,  Room  5507,  South 
Agriculture  Building.  Washington.  DC 
20250.  Telephone  (202)  475-4425. 

SUPPIJOMENTARY  INFORMATION:  This 
proposed  rulemaking  action  has  been 
reviewed  under  USDA  procedures 
estabhshed  in  Departmental  Regulation 
1512-1,  which  implements  Executive 
Order  12291,  and  has  been  determined 
"non-major"  since  the  annual  effect  on 
the  economy  is  less  than  $100  million 
and  there  will  be  no  major  increase  in 
cost  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  Furthermore,  there  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Discussion  of  Background: 

In  so  much  as  FmHA  is  the  lender  of 
last  resort  it  is  incumbent  on  FmHA  to 
have  sound  credit  management  policies. 
What  is  set  forth  in  this  proposed  rule  is 
fundamental  to  all  financial  institutions 
ihat  make  loans.  Once  a  lender  has 
secured  a  completed  loan  application, 
the  next  logical  step  is  to  secure  a  credit 
report.  This  is  generally  standard 
operating  procedure  in  the  industry. 
Since  it  is  incumbent  on  the  lender  to 
determine  the  history  of  tmth  the 
applicant's  willingness  and  ability  to 
repay  any  and  all  debts  incorred,  a 
credit  report  is  often  an  excellent  source 
for  this  tyTje  of  information.  Since  the 
Fanners  Home  Admimstratioa 
guarantees  these  loans,  this  should 
enhance  the  decision  making  ability  of 
FmHA  employees,  thus  reducing  the 
Government's  exposure  to  losses. 
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Environmental  Impact  Statement: 

This  proposed  rule  has  been  reviewed 
in  accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

For  reasons  set  forth  in  the  Final  Rule 
related  to  Notice.  7  CFR  part  3015, 
subpart  V  (48  FR  29115.  June  24, 1983). 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983),  this 
activity  is  related  to  the  following 
program  that  is  subject  to 
intergovemment  consultation  with  state 
and  local  officials: 

10.41&— Soil  and  Water  Loans 

In  turn,  the  following  programs  to 
which  this  activity  is  also  related,  are 
not  subject  to  Executive  Order  12372: 

10.406— Farm  Operating  Loans 

10.407— Farm  Ownership  Loans 

List  of  Subjecto  in  7  CFR  Part  1980 

Agriculture,  Loan  programs — 
Agriculture. 

Therefore,  as  proposed,  chapter  XVIIL 
title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1980-GENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1988:  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23  and  2.70. 

Subpart  B— farmer  Program  Loans 

2.  Section  1980.113  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

S  198ai  13    Receiving  and  processing 
applications. 

«        •        *        *        * 

(a)  •  *  • 

(3)  Credit  bureau  report,  where 
available,  and  other  pertinent 
information  concerning  an  applicant's 
credit  history  obtained  by  the  lender. 

3.  Section  1980.124  is  amended  by 
adding  a  new  paragraph  (a)(8)  to  read  as 
follows: 

9 1980.124    Consolidation,  reacheduling, 
reamortlzing,  and  def erraL 

(a)  •  •  * 


(8)  A  credit  report  is  obtained  by  the 
lender. 


Dated:  October  12. 1989. 
Neal  Sox  lohnson. 

Acting  Administrator,  Farmers  Home 
Administration. 
(FR  Doc.  89-27891  Filed  11-24-89:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
lFRL-3961-11 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Colorado; 
Oxygenated  Fuels  and  Inspection/ 
Maintenance 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
approve  revisions  to  the  Colorado 
Carbon  Monoxide  (CO)  and  Ozone  State 
Implementation  Plan  (SIP)  submitted  on 
November  17, 1988,  by  the  Governor  of 
Colorado.  The  CO  SIP  revision  included: 
(1)  Regulation  No.  11  (Inspection/ 
Maintenance  (I/M)  program)  and  (2) 
Regulation  No.  13  (oxygenated  fuels 
program).  The  Ozone  SIP  revision 
included  Regulation  No.  11  (the  I/M 
program).  The  Regulations  apply  to  the 
Boulder,  Colorado  Springs.  Denver 
metropolitan,  Fort  Collins,  and  Greeley 
areas.  The  revisions  are  being  proposed 
for  approval  because  they  are 
improvements  to  existing  control 
measures,  reduce  CO  and  ozone  levels 
and,  therefore,  strengthen  the  existing 
SIPs.  Other  amendments  were  also 
submitted  on  November  17, 1988. 
including  revisions  to  Colorado 
Regualations  No.  1,  No.  3  and  the 
Common  Provisions  Regulation,  which 
are  addressed  in  other  Federal  Register 
Notices. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1989. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Douglas  M.  Skie,  Chief. 
Air  Programs  Branch,  Environmental 
Protection  Agency,  One  Denver  Place. 
Suite  500, 999 18th  Street  Denver 
Colorado  80202-2405. 

Copies  of  the  State  submittal  are 
available  for  public  inspection  between 
8:00  a.m.  to  4:00  p.m..  Monday  through 
Friday,  at  the  following  office: 
Environmental  Protection  Agency. 
Region  VIII.  Air  Programs  Branch.  One 
Denver  Place,  Suite  500, 999 18th  Street 
Denver,  Colorado  80202-2405 


FOR  FURTHER  INFORMATION  CONTACT 

Dale  M.  Wells,  Air  Programs  Branch, 
Environmental  Protection  Agency,  One 
Denver  Place.  Suite  500. 999 18th  Street 
Denver.  Colorado  80202-2405.  (303)  293- 
1773  (FTS)  564-1773. 

SUPPLEMENTARY  INFORMATION:  On  July 

29, 1987,  the  Governor  of  Colorado 
submitted  revisions  to  the  Colorado  CO 
and  Ozone  SIP  which  are  the  subject  of 
a  separate  Federal  Register  Notice. 
These  revisions  provided  for 
requirements  for  an  enhanced  I/M 
program  using  computerized  analyzers 
and  the  use  of  oxygenated  fuels  in  the 
winter  months  (November  1  through 
March  1). 

The  November  17, 1988.  revisions 
included  amendments  to  both 
Regulation  No.  11  and  Regulation  No.  13. 
The  Regulation  11  amendments  were 
necessary  because  t^e  Colorado  Air 
Pollution  Control  Division  found  that 
progress  towards  attaining  the  CO 
standard  was  not  adequate  to  meet  the 
December  31. 1987.  Clean  Air  Act 
deadline.  The  1987  Colorado  Legislature 
passed  several  bills  requiring 
improvements  to  Regualation  11.  The 
revisions  to  Regulation  11  include:  (1) 
Mandatory  inspection  of  vehicles  owned 
by  non-residents  who  reside  in  the  I/M 
area  for  at  least  90  days,  (2)  redefining 
motor  vehicle  so  that  Collector  Series- 
plated  vehicles  less  than  25  year  old  are 
included.  (3)  the  inclusion  of  portions  of 
Weld  County  in  thel/M  area  and  (4) 
continuing  emissions  standards  for  1987 
model  year  vehicles  into  the  1988  model 
year.  EPA  is  proposing  to  approve  the 
revisions  to  Regualation  11  because  they 
stgrengthen  the  I/M  program. 

The  November  11. 1988.  revisons  to 
Regulation  No.  13  include  the  extension 
of  EPA's  waiver  and  "substantially 
similar"  requirements  for  oxygenated 
fuels  which  only  apply  to  unleaded 
gasoline  to  leaded  gasoline.  The  State's 
wavier  for  leaded  gasoline  allows  an 
oxygen  content  under  the  "substantially 
similar"  provision  of  up  to  2.7%  oxygen. 
While  oxygenated  fuels  are  required  in 
the  program  area  only  from  November  1 
through  March  1.  the  State's  waiver  and 
substantially  similar  requirements  apply 
to  leaded  gasoline  all  year  long.  The 
State  has  adopted  there  requirements, 
which  include  ASTM  volatility 
standards,  to  protect  vehicle 
components  and  performance,  including 
emission  control  components.  The 
ASTM  volatility  stanndard  for  Colorado 
varies  from  15  pounds  per  square  inch 
(psi)  in  the  winter  to  9  psi  in  the 
summer.  ■  ■  • 

Jiie  federal  waivers  for  unleaded 
'oxygenated  fael requires  that  these  fuels 
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meet  ASTM  volatiiity  standards,  and 
are  granted  nadef  gection  211(f]  of  the 
Clear  Air  Acl  (CAA).  EPA  has  also 
promulgated  volatility  requirements  for 
all  gasoline  sold  from  May  thraugh 
September  15  of  each  year  under  section 
211(c)  of  the  CAA  (40  CFR  80.27  et.  seq.). 
These  requirements  limit  the  volatilily  of 
all  gasoline  sold  in  Colorado  to  a 
maximum  of  10.5  psi  in  May,  and  9.5  psi 
June  1  through  September  15  each  year. 

Since  oxygenated  leaded  fuel  is  thiifl 
covered  only  onder  the  State  waiver 
(and  not  the  federal  211(f)  (waiver)  the 
question  arises  as  to  whether  the 
volatility  requirement  in  the  state 
waiver  (as  it  applies  to  leaded  gasoline) 
is  thus  preempted  by  the  federal 
volatility  regulation. 
.    Section  211(c)(4)(A)  of  the  CAA 
provides  that: 

(4)(A)  Except  as  otherwise  provided  in 
subparagraph  [BJ  or  [C],  no  State  (or  political 
subdivision  thereof)  may  pre.scribe  or  attempt 
to  enforce,  for  the  purposes  of  motor  vehicle 
emission  control,  any  control  or  prohibition 
respecting  use  of  a  fuel  or  fuel  additive  in  a 
motor  veiricle  or  motor  vehicle  engine — 

(i)  if  the  Admini8U°ator  has  found  that  no 
control  or  prohibition  under  paragraph  (1)  is 
necessary  and  has  published  his  finding  in 
the  Federal  Register,  or 

(ii)  if  the  Administrator  has  prescribed 
under  paragraph  (1)  a  control  or  prohibition 
applicable  to  such  hiel  or  fuel  additive,  unless 
State  prohibition  or  oontrol  is  identical  to  tite 
prohibition  or  oontrol  peescribed  by  the 
Administrator. 

The  State  has  adopted  these  volatility 
requirements  primarily  for  the  purposes 
of  protecting  vehicle  components  and 
performance  (drivability).  Since  the 
primary  purposes  of  the  State  volatility 
control  is  not  "for  purposes  of  emission 
control",  it  is  not  preempted  under 
section  211(c)(4)(A).  Consequently,  both 
the  federal  and  the  State  volatility 
standards  remain  in  effect. 

On  July  14, 1987  (52  FR  26419),  EPA 
proposed  to  disapprove  the  Colorado 
CO  SIP  for  the  metroplitan  Denver  area 
for  failing  to  demonstrate  attainment  of 
the  CO  standard  by  December  31. 1987, 
or  any  fixed  date  in  the  near  term  after 
1987.  In  the  General  Preamble  of  that 
same  notice.  EPA  also  stated  its 
intention  to  review  the  adequacy  of  the 
CO  and  Ozone  SIPs  in  other  areas.  The 
proposal  described  below  does  not  alter 
the  July  14. 1987.  proposed  action.  As 
discussed  in  that  notice,  the  July  29. 
1987,  revisions  are  not  sufficient  to 
provide  for  attainment  of  the  CO 
standard  in  the  Denver/Boulder  area  in 
the  near  term  and  neither  are  the 
November  17, 1988.  revisions.  When  a 
revised  SIP  is  submitted  that  does 
address  the  issue  of  the  attainment  of 
the  CO  standard,  the  amount  of 
emission  reduction  from  Regulation  11 
and  13  will  then  be  calculated.  No 


emission  reduction  credit  is  being  given 
to  the  revisions  at  this  time. 

Proposed  Action 

EPA  proposes  to  approve  the 
revisions  to  Regidation  No.  13, 
"Oxygenated  Fuels  Program",  and  the 
revisions  to  Regulation  No.  11.  the  I/M 
program,  because  they  are 
improvements  to  existing  control 
measures  and  strengthen  the  existing 
CO  SIP.  The  Regulation  No.  11  and  13 
amendments  are  also  being  proposed  for 
approval  as  strengthening  the  Ozone 
SIP. 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  these 
proposed  actions. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  Revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12292. 

List  of  SubiectB  in  40CFS  Part  52 

Air  pollution  control.  Carbon 
Monoxide,  Hydrocarbons,  Nitrogen 
dioxide.  Ozone. 

Authority:  42  U.S.C.  7401—7642. 

Dated:  April  11. 198a 
James  J.  Sdwrer. 
Regional  Administrator 
[FR  Doc.  89-27725  Filed  11-24^80:  8:45  am) 
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40  CFR  Part  160 
IPP8E3616/P493;  Ffn.-«e67-51 

Pesticide  Tolerance  for  Metotachlor 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKMt  Proposed  rule. 


8UMMAHY:  This  document  prtrposes  tfiat 
a  tolerance  be  established  for  the 
combined  residues  (free  and  bound)  of 
the  herbicide  metolachlor  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  bell  peppers.  The  proposed 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
herbicide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 

DATE:  Comments,  identified  by  the 
document  control  number,  IPPaE3616/ 
P493],  must  be  received  on  or  bebre 
December  27, 1989. 


ADDRESSES:  By  mail  submit  comments 
to:  Public  Information  Branch,  Field 
Operations  Drvision  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  248,  CM#2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'Confidential  Business  Information' 
(CBIJ.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  adcfa«6s 
given  above,  from  8  a.m.  to  4  pjn., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORIAATIOM  CONTACT:  By 

mail:  Hoyt  L  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(H7505C).  Registration  Division. 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm. 
716C.  CM#2,  1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703)- 
557-2310. 

SUPPLEMENTARY  IMTOmiATIOM:  The 

Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  (PP) 
8E3616  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Stations  of  Arkansas.  Oklahoma, 
Florida,  and  Texas,  and  the  U.S. 
Department  ofAgriculture. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  (free  and  bound)  of 
the  herbicide  metolachlor  (2-chloro-N-(2- 
ethyl-6-methylphenyl)-N-(2-methoxy-l- 
methylethyl)acetamide)  and  its 
metabolites,  determined  as  the 
derivatives,  2-f(2-ethyl-6- 
methylphenyl)aminoj-l-propanol  and  4- 
(2-ethyl-6-meylphenyl)-2-hydroxy-5- 
methyl-3-morpbolinone.  each  expressed 
as  the  parent  compound,  in  or  on  the 
raw  agricultural  commodity  bell  peppers 
at  0.1  part  per  million  (ppm). 
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The  data  tabiiittted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  ts  oonsidered 
useful  for  the  purpose  for  winoh  the 
toleranoe  is  songhL  The  lexicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  eo-day  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  500 
parts  per  million  (ppm)  (12.5  milligrams 
(mg)/kilogram  (kgj). 

2.  A  6-month  dog  iieeding  study  with  a 
NOEL  of  100  ppm  (2  J  mg/kg). 

3.  A  rat  teratology  study  with  no 
maternal,  teratogenic,  or  fetoloxic 
effects  at  all  levels  tested  (0,  60, 180,  and 
360  mg/kg/day). 

4.  A  rabbit  teratology  study  with  a 
NOEL  for  maternal  effects  at  120  mg/kg 
and  no  teratogenic  or  fetotoxic  effects  at 
all  levels  tested  (0. 36. 120,  360  mg/kg/ 
day). 

5.  A  2-year  onoog«iicity  study  in  mice 
with  no  observed  oncogenic  potential 
under  the  conditions  of  the  study  at  30. 
1,000.  and  3.000  ppm  (highest  dose 
level  equivalent  to  428  mg/kg);  and  a 
systemic  NOEL  of  1,000  ppm;  and  a 
repeated  mouse  oncogenicity  study  with 
no  observed  oncogenic  pot«itiat  under 
the  conditions  of  the  study  at  the  same 
dose  levels  as  the  original  study. 

6.  A  two-generation  ral  reproiduction 
study  with  a  reproductive  NOEL  of  300 
ppm  (15  mg/kg)  and  a  lowest  effect 
level  (LEL)  of  1.000  pptn  (50  mg/kg). 

7.  Mutagenicity  studies  including:  a 
mouse  dominant-lethal  study,  negative 
for  mutagenic  effects;  a  mouse 
lymf^ioma  nutation  assay,  not  a 
mutagen  in  both  presence  and  absence 
of  metabolic  activator  two  DN  A 
damage /repair  in  fibroblasts  and  in  rat 
hepatocyies,  both  negative;  an  Ames 
assay,  negative  for  mutagenic  effects: 
and  a  Chinese  hamster  micronudeas 
assay  with  no  evidence  of  mutagenicity 
at  dosage  levels  tested  (0. 1.250.  Z30a 
and  5,000  mg/kg). 

8.  A  2-year  chrooic  feediiig/ 
oncogenicity  study  (IBT  validated)  in  the 
rat  conducted  ai  dietary  doses  of  0,  30. 
300,  aiod  3.000  ppm  with  a  statistically 
significant  increase  in  primary  liver 
neoplasms  in  females  at  the  high  dose 
(equivalent  150  mg/kg). 

9.  A  repeated  2-year  chronic  feeding/ 
oncogenicity  study  in  the  rat  conducted 
at  the  same  dietary  doses  as  the  original 
study  with  a  systemic  NOEL  of  300  ppm 
(15  mg/kg),  a  systemic  LEL  of  3,000  ppm 
(150  mg/kg)  (testicular  atrophy),  and  a 
statistically  significant  increased 
incidence  of  neoplastic  liver  nodules 
and  proliferative  hepatic  lesions  in 
females  in  the  higlt-dose  groep 
(equivalent  to  ISO  mg/kg/day). 

The  Ageacy  has  concluded  that  the 
available  data  constitute  limited 


evidence  for  carcinogenicity  of 
metolachlor.  Metolachlor  has  beea 
tentatively  classified  as  a  Category  C 
carcinogen  (limited  evidence  of 
carcinogenicity  in  animals)  baaed  on  the 
following  consideiations: 

1.  The  oncogenic  responses  obserred 
in  rats  were  confined  to  the  high-dose 
females  at  ooe  site  (liver). 

2.  The  proliierative  liver  lesions 
observed  in  rats  were  primarily  benign 
(neoplastic  nodules  in  6  of  60  animalsj 
rather  than  hepatocelliilar  carcinomas  (1 
of  60  animals).  There  was  no  apparent 
difference  in  the  time-to-occurrence  of 
the  lesions  (almost  all  liver  tumors  were 
observed  at  terminal  sacrifice). 

3.  Metolachlor  was  not  oncogenic  to 
mice  under  the  conditions  of  die  2-year 
mouse  oncogenicity  studies. 

4.  An  Ames  mutagenicity  assay  and  a 
dominant-lelhaJ  study  were  negative  for 
mutagenic  effects. 

An  oncogenic  risk  assessment  for 
metalochlor  has  been  completed  by  tfie 
Agency  based  on  the  available 
information.  The  potential  oncogenic 
risk  from  dietary  exposure  resulting 
from  the  proposed  use  on  bell  peppers 
and  existing  uses  of  metalochlor  is 
calculated  at  2  X 10-6.  The  dietary  risk 
assessment  is  based  on  a  potency 
estimator  (Q*)  of  2.1  X  lD-3  (mg/kg/ 
day)-l  and  dietary  exposure  as 
calculated  by  the  ^eoretical  maximum 
residue  contribution  (T^4RC)  for 
established  tolerances  (0.001167  mg/kg/ 
day). 

Tolerances  previoosly  have  been 
established  for  residues  of  metolachor 
ranging  from  0.02  ppm  in  meat,  milk, 
poultry,  and  eggs  to  30i)  ppm  in  peanut 
forage  and  hay.  Tolerances  have  also 
been  established  for  residues  of 
metolachlor  on  both  chili  and  tabasco 
peppers  at  0.5  ppm.  Based  on  the  rat 
chronic  feeding  study  with  a  NOEL  of 
300  ppm  (15  mg/kg/day)  for 
nononoogenic  effects  and  using  a  100- 
fold  uncertainty  factor,  the  reference 
dose  (Rfd)  is  0.15  mg/kg/day.  The 
theoretical  maximal  residue  contribution 
(TMRC)  for  existing  tolerances  is 
0.001167  rag/kg/day.  The  proposed  use 
will  contribute  an  additional  0.000003 
mg/kg/day  (0.3  percent  increase). 
Published  tolerances  utilize  0.78  percent 
of  the  RfD.  The  Agency  concludes  that 
the  amount  of  the  pesticide  added  to  the 
diet  from  the  proposed  use  will  not 
significantly  increase  dietary  exposure. 
Thus  the  tolerance  established  by  the 
proposed  rule  is  trtmsidcred  to  pose  a 
negligible  incremental  risk. 

The  nature  of  the  residues  is 
adequately  undeistood  and  an  adequate 
analytical  method,  gas-hquid 
chromatography  with  an  electrolytic 
detector  specific  for  nitrogen,  is 


available  for  enforoeneat  purposes. 
Analytical  enforcement  methods  aie 
currently  available  in  the  Pesticide 
Analytical  Manual,  (PAMj.  Vol.  II.  There 
are  currently  no  actions  pending  against 
the  contiaued  rogistratioo  of  this 
chomcaL 

Based  on  the  above  infonnatioa 
considered  by  the  Agency  aod  the  {ad 
that  bell  peppers  are  not  considred  an 
animal  feed  commodity,  the  tolerance 
established  by  amending  40  CFR  180.368 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRAj  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Bftgi«t«r  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  oommenls  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docomeot 
control  number.  [PP  8E381»/P«3J.  All 
written  conunents  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  tfie 
address  given  above  from  8  ajn.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  oi  Execntive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9ft- 
354.  94  StaL  1164,  5  U.SXL  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  oi  Uny 
4, 1981  (46  FR  24850). 

List  of  Subjects  in  40  CFR  Part  IM 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Repording  and 
recordkeeping  requirements. 

Dated:  NoveniiMr  IZ 1989. 
AaME.UBtfnsr. 

Director.  Segatration  DivisioK.  Offiot«4 
Pesticide  Pwgnma. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  feHowK 
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PART  180-{AMENDE01 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.368(a)  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  bell 
peppers,  to  read  as  follows: 

§180.363    Metolachlor,  totorances  for 
residues. 

(a)*     *     • 


Commodily 


Parts  pef 
mtlkon 


Peppers,  befl . 


0.1 


(FR  Doc.  89-27727  Filed  U-24-«9;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-523,  RM-6929] 

Radio  Broadcasting  Services; 
Royston,  Georgia 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  seeks 
comment  on  a  petition  by  Oculus 
Broadcasting  Corporation  requesting  the 
substitution  of  Channel  279C3  for 
Channel  279A  at  Royston,  Georgia,  and 
modification  of  its  license  for  Station 
\VBIC(FM)  to  specify  the  higher 
powered  channel.  Channel  279C3  can  be 
allotted  to  Royston  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.2  kilimeters  (6.3  miles) 
northwest.  The  coordinates  for  this 
allotment  are  North  Latitude  34-19-59 
and  West  Longitude  83-12-17.  In 
accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  the 
higher  powered  channel  at  Royston  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  interested  parties. 
DATES:  Comments  must  be  filed  on  or 
before  January  11, 1990,  and  reply 
comments  on  or  before  January  26, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 


petitioners,  or  their  counsel  or 
consultant,  as  follows:  Charles  P.  Sims, 
President,  Oculus  Broadcasting 
Corporation,  431  Turner  Street,  Royston, 
Georgia  30662. 

FOR  FURTHER  INFORMATION  CONTACT 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-523,  adopted  October  31, 1989,  and 
released  November  20, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Karl  A.  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  89-27625  Filed  11-24-89;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  89-521,  RM-6963] 

Radio  Broadcasting  Services; 
Lancaster,  Wl;  Clinton,  lA;  and 
Morrison,  IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  K  to  Z,  Ltd., 
licensee  of  Station  WAXL(FM),  Channel 
249A,  Lancaster,  Wisconsin,  proposing 
the  substitution  of  Channel  249C3  for 
Channel  249A  at  Lancaster,  and  the 


modification  of  its  license  to  specify 
operation  on  the  higher  class  co- 
channel.  In  addition,  the  proposal 
requires  the  substitution  of  Channel 
234A  for  Channel  249A  at  Clinton,  Iowa, 
and  the  modification  of  the  license  of 
Station  KCLN-FM  at  Clinton,  as  well  as 
the  substitution  of  Channel  271A  for 
Channel  236A  at  Morrison,  Illinois,  and 
the  modification  of  the  construction 
permit  for  Station  WZZT{FM)  at 
Morrison.  The  substitutions  can  be 
accomplished  at  each  station's  present 
transmitter  site.  The  coordinates  for 
Channel  249C3  at  Lancaster  are  42-50- 
18  and  90-40-14.  The  coordinates  for 
Channel  234A  at  Clinton  are  41-54-32 
and  90-13-20.  The  coordinates  for 
Channel  271 A  at  Morrison  are  41-50-16 
and  89-55-29.  The  proposal  could 
provide  Lancaster  with  its  first  wide 
coverage  area  FM  service. 

DATES:  Comments  must  be  filed  on  or 
before  January  11, 1990,  and  reply 
comments  on  or  before  January  26, 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  James  L 
Zimmerman,  President,  K  to  Z,  Ltd,  130 
West  Ebn  Street,  P.O.  Box  587, 
Lancaster,  WI  53813  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530. 

SUPPUMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-521,  adopted  October  31, 1989,  and 
released  November  20, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 


Federa!  Register  J  Vol.  54,  No.  22f 


,.y,  November  27.  1989  /  Pre 


■S775 


For  ioformation  regarding  proper  filiog 
procedures  for  cdniments.  See  47  CFR 
1.415  and  1420 

List  of  Subjects  in  47  CFR  Part  78 

Radio  broadcasting. 

Federal  Commimications  Commission. 

Karl  A.  Kennnger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-27624  Piled  l1-2A-8d;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  Na  89-517,  RM-6979] 

Radio  Broadcasting  Services;  Ogelsby, 
IL 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  ofi  a  petition  by  Davtd  E. 
Knoll,  proposing  the  allotment  of 
Channel  271A  to  Ogelsby,  Illinois,  as 
that  community's  first  local  FM  service. 
The  coordinates  for  this  aUotmeot  are 
North  Latitude  41-17-43  and  West 
Longitude  89-Oa-M. 
DATES:  Comments  must  be  filed  on  or 
before  January  11, 1990,  aiMl  reply 
comments  on  or  tiefore  January  26, 1990. 
ADORESSEt:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  David  B.  iCnoll, 
1305  Smokey  Row  Lane,  Carmei,  Indiana 
46032. 

FOR  FURTHER  IMTOWMATION  OOMTACT 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-8S3a 
SUPPLEMENTARY  INFORMATIOM:  This  18  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-517.  adopted  October  sa  1989,  and 
released  November  20.  W&a.  The  fiiil 
text  of  this  Commission  dedston  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1319  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti^et,  NW.,  Suite  14a 
Washiogtoa  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Menders  of  the  public  ahould  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  maUer  is 


no  longer  atiiftci  to  ComBiisaitNi 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commissioja  proceedings,  such  a«  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  fi!ing 
procedures  for  comments.  See  47  CFR 
1415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  CoHuniuucations  CamiBiMioB. 
Kari  A.  KensiagM. 

Chief  Allocations  BraacK  Policy aad Ruies 
Division,  Mass  Media  Bureau. 
[FR  Doc.  88-27027  Filed  11-24-86;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  8»-51«,  RM-6a27] 

Ractio  Broadcasting  Services; 
Hartiinsliurg,  KV 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  ]  li  f 
Broadcast  Partners,  proposing  to  allot 
Channel  282A  to  Hardinsburg, 
Kentucky,  as  its  second  FM  service.  The 
coordinates  for  thi»  allotment  are  North 
Latitude  37-46-32  and  West  Longitude 
86-25-4a 

DATES:  Comments  mast  be  filed  on  or 
before  January  11, 1990,  and  reply 
comments  on  or  before  January  26. 1990. 
ADDRESSES:  Federal  CommunicaticHis 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Christopher  D. 
Imlay,  Julian  P.  Freret,  Booth,  Freret  ft 
Imlay,  1920  N  Street,  S^f..  Suite  150. 
Washington,  DC  20036  (Coun«el  for 
petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Walls,  Maas  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-516,  adopted  October  30, 1989,  and 
released  November  20, 1969.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1819  M 
Street  NW,  Washingtoa  DC.  lite 
complete  text  of  tins  decision  may  also 
be  pwcbased  from  the  Coamiisfiion's 
copy  contractors.  International 


Transcriptioe  Service.  (282)  e7-38Q0i 
2100  M  Street.  NW..  Suite  14a 
Washington.  DC  20037. 

Provisions  of  ifae  RegaUtofy 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  tine  a  Notice  of  Proposed 
Rule  Making  it  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  infoimation  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Sirt^eets  in  <7  CFR  Part  73 

Radio  broadcasting. 
Federal  Communtcatioas  CoaMninum. 
Kari  A.  Kensiager, 

Chief  Allocations  Branch,  Policy  and  Rulm 
Division,  Mass  Media  Bureau. 
[FR  Doa  a8-276»  Filed  11-24-88;  6:46  am] 
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47  CFR  Part  73 

[MM  Doclwt  No.  8*^22.  RM^tS?) 

Radio  Broadcasting  Services;  Jadiaon, 
TN,  juid  CaruttMrsvMie.  MO 

AOENCv:  Federal  Communications 
Commission. 

ACTION:  I^oposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  C8 
Broadcasting,  Inc.,  licensee  of  Station 
WMXX-FM,  Channel  276A,  Jackson. 
Tennessee,  proposing  the  siAstitution  of 
Channel  276C2  for  Channel  27i6A  at 
Jackson,  and  the  modification  of  its 
license  to  specify  operation  on  the 
higher  class  co-cbanneL  bi  addition,  tlie 
proposal  requires  the  substilutioo  of 
Channel  286A  for  Channel  276A  at 
Caruthersville,  Missouri,  and  the 
modification  of  the  license  for  Station 
KLOW(FM)  at  CaruthersviHe.  A  site 
restriction  of  ia.1  kilometers  [8.1  tniiea) 
south  of  Jackson  is  proposed  for  the 
allotment  of  Charmd  27flC2.  The 
coordinates  are  35-30-00  ami  88-Sft-OO. 
Channel  286A  can  be  used  at  the  present 
transmitter  site  of  Station  KLOWfFM). 
The  coordinates  are  36-12-50  and  89- 
41-25. 

DATES:  Comments  must  be  filed  on  or 
before  January  11. 190a  and  reply 
comments  on  or  before  }aauary  26, 180Q. 

mmnflirn  Fedenl Commanicatians 
Commission.  WaaiuigtaD.  DC  20554.  In 
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addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Mamie  K.  Sarver. 
Esquire,  Reed  Smith  Shaw  &  McClay, 
1200 18th  Street,  N\V.,  Washington.  DC 
20036  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-522,  adopted  October  31, 1989,  and 
released  November  20, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
pprmissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Ftderal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau.  ■■" 

(FR  Doc.  89-27628  Filed  11-24-89;  8:45  amp 
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47  CFR  Part  73 

[MM  Docket  No.  8»-520,  RM-6966] 

Radio  Broadcasting  Services; 
Levelland,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  KLVT  Radio, 
Inc..  proposing  the  allotment  of  Channel 
253A  to  Levelland,  Texas,  as  that 


community's  second  local  FM  service. 
The  channel  allotment  can  be  made 
consistent  with  the  Commission's 
minimum  separation  requirements  at  the 
city  reference  coordinates,  which  are 
33-35-12  and  102-22-42. 

DATES:  Comments  must  be  filed  on  or 
before  January  11, 1990,  and  reply 
comments  on  or  before  January  26, 1990. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  Hling  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Kathryn  R. 
Schmeltzer,  Esquire,  John  Joseph 
McVeigh,  Esquire.  Fisher,  Wayland, 
Cooper  and  Leader,  1255  Twenty-third 
Street.  NW..  Suite  800,  Washington,  DC 
20037-1125  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-520,  adopted  October  31, 1989,  and 
released  November  20. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Karl  A.  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-27628  Filed  11-24-89;  8:45  am] 

BILUNO  cooe  •7ia-oi-« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  81-11;  Notice  29] 

RIN  2127-A018 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  an 
amendment  of  the  humidity  test 
procedures  for  replaceable  bulb  and 
integral  beam  headlamps  specified  in 
paragraph  S8.7  of  Motor  Vehicle  Safety 
Standard  No.  108.  The  test  requirements 
would  remain  unchanged.  The  purpose 
of  the  proposal  is  to  improve  the 
repeatability  of  the  humidity  test.  It 
seeks  to  accomplish  this  by  specifying 
the  test  fixture  to  be  used,  the  position 
of  the  lamp  in  the  test  chamber,  and  the 
air  velocity  of  the  air  flow  test  portion  of 
the  humidity  test.  This  implements 
previous  grants  of  petitions  for 
rulemaking  submitted  by  Hella  K.G.. 
Robert  Bosch,  and  Koito  Mfg.  Co. 
DATES:  Comment  closing  date  for  the 
proposal  is  January  11, 1990.  Effective 
date  of  the  amendment  would  be  6 
months  after  publication  of  the  final  rule 
in  the  Federal  Register.  Any  request  for 
an  extension  of  time  in  which  to 
comment  must  be  received  not  later 
than  10  days  before  the  published 
expiration  date  of  the  comment  period 
(49  CFR  553.19). 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number  and 
be  submitted  to:  Docket  Section,  Room 
5109,  Nassif  Building,  400  Seventh  St. 
SW..  Washington,  DC  20590.  (Docket 
hours  are  from  8  a.m.  to  4  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT 

Jere  Medlin,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (202-366-5276). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  2, 1983,  NHTSA  amended  49 
CFR  571.108  Motor  Vehicle  Safety 
Standard  No.  108  Lamps,  Reflective 
Devices,  and  Associated  Equipment  to 
permit  headlamps  other  than  sealed 
beam  units  (48  FR  24690).  One  of  the 
tests  specified  for  headlamps  with 
replaceable  bulbs  concerned  resistance 
to  humidity  (now  paragraph  S8.7  of 
Standard  No.  108).  Shortly  after  the 
issuance  of  those  amendn^ents.  some 
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parties  expressed  concerns  about  that 
test.  This  notice  responds  to  those 
concerns. 

Hella  Petition 

On  July  11, 1983,  Hella  KG  of  the 
Federal  Republic  of  Germany  petitioned 
for  reconsideration  of  the  amendments. 
Because  the  agency  did  not  receive  the 
petition  until  more  than  30  days 
following  publication  of  the  amendment 
in  the  Federal  Register,  NHTSA  treated 
it  as  a  petition  for  rulemaking  pursuant 
to  49  CFR  part  552,  in  accordance  with 
the  provision  in  its  regulations  on 
petitions  for  reconsideration  regarding 
timeliness,  49  CFR  553.35(a).  The  portion 
'>f  the  petition  relevant  to  this 
rulemaking  action  concerned  the 
appropriateness  of  the  humidity  test 
procedures  for  vented  headlamps. 
Specifically,  Hella  viewed  the  test  as 
inappropriate,  and  stated  that  modified 
dust  and  moisture  requirements  should 
be  substituted  for  it.  While  the  agency 
did  not  agree,  it  was  concerned  about 
the  e^ect  of  the  test  on  vented  plastic 
headlamps.  NHTSA  believed  that 
venting  of  plastic  headlamps  had  a 
relationship  to  the  performance  of  these 
lamps  in  Standard  No.  108's  internal 
heat  test,  and  thus  might  be  desirable 
for  some  headlamp  system  designs.  The 
agency  wished  to  be  able  to  distinguish 
inferior  venting  systems  from  superior 
ones.  Therefore.  NHTSA  granted  this 
aspect  of  the  Hella  petition,  in  so  far  as 
it  related  to  a  closer  study  of  tests  for 
ventilated  headlamp  systems,  and 
initiated  research  on  this  subject. 

Bosch  Petition 

On  October  21, 1985.  Robert  Bosch 
GmbH,  a  headlamp  manufacturer  in 
Stuttgart,  Germany,  petitioned  for  a 
modification  in  the  humidity  test  for 
replaceable  bulb  headlamps.  In  its  view, 
the  test  did  not  fully  account  for  actual 
operating  conditions  typical  of  vented 
headlamps.  As  a  result  of  the  heat 
generated  in  the  test,  the  air  in  the 
interior  of  the  lamp  expands,  with 
pressure  compensation  occurring 
through  the  ventilation  openings.  When 
the  lamp  cools,  air  enters  the  headlamp 
interior  carrying  moisture  which  is 
deposited  in  the  interior  of  the 
headlamp.  If  there  is  no  flow  of  air 
within  the  humidity  test  box,  the  1-hour 
soak  period  is  insufficient  "  to  establish 
a  well-balanced  proportion  between  the 
humidity  inside  the  headlamp  and  the 
outside  conditions".  Accordingly,  Bosch 
argued  that  for  judging  compliance  of 
vented  headlamps  "it  is  necessary  that 
there  is  a  flow  of  air  inside  the  test  box 
during  the  soak  period".  It  believed  that 
a  flow  of  between  3  and  8  feet  per 
second  (2  to  4  m.p.h.)  would  be 


sufficient,  when  directed  to  the 
headlamp  from  the  front. 

NHTSA  granted  both  the  Hella  and 
Bosch  petitions  on  March  18, 1987  (52  FR 
8482).  Shortly  thereafter,  on  April  30, 
1987,  Koito  Manufacturing  Co.  Ltd.,  a 
headlamp  manufacturer  in  Japan,  filed 
its  own  supporting  petition  for 
rulemaking  to  amend  the  humidity  test. 
This  petition  was  granted  on  July  14, 
1989. 

Koito  Petition 

Koito  submitted  test  data  on  humidity 
and  dust  tests  for  many  designs  of 
vented  headlamps.  It  found  that  if  vents 
to  eliminate  water  accumulation  are  too 
large,  dust  intrudes  into  the  headlamps. 
Conversely,  if  the  vents  are  too  small, 
the  lamps  do  not  pass  the  humidity  test. 
From  the  Koito  test  data,  it  appeared 
that  headlamps  could  be  designed  to 
pass  a  humidity  test  with  axial  flow  of 
air  over  the  headlamp  of  between  2 
m.p.h.  and  4  m.p.h.,  the  values 
recommended  by  Bosch,  though  without 
support  at  that  time.  Koito's  data 
indicate  that  by  modifying  the  existing 
humidity  test  procedure  to  specify  air 
flow  velocity,  the  repeatability  of  the 
humidity  test  is  improved. 

Proposed  Changes  in  Test  Procedures 

As  NHTSA  stated  in  March  1987.  it 
had  initiated  its  own  test  program  on 
humidity  testing,  and  submitted  a  copy 
of  its  test  work  to  Docket  81-11;  Notice 
22.  It  had  verified  that  moisture  in  lamps 
affects  photometric  performance.  This 
test  work  led  to  further  test  programs  to 
eliminate  instances  of  inconsistent  test 
results.  On  the  basis  of  these  tests, 
NHTSA  has  developed  the  changes  that 
this  notice  proposes  in  the  humidity  test. 

The  first  change  proposed  is  to  the 
initial  high-humidity  "soak  period". 
Currently,  a  5-day  high-humidity 
conditioning  period  is  specified  for 
headlamps  before  the  low-humidity 
(dry-box)  test  is  conducted.  The  high- 
humidity  test  consists  of  20  on-off  cycles 
during  each  of  which  the  headlamp  is 
energized  for  1  hour  and  de-energized 
for  5  hours.  NHTSA's  research  has 
demonstrated  that  headlamps  cool  off 
within  2  hours,  so  3  hours  of 
unproductive  "off  time"  can  be 
eliminated  each  cycle  without  affecting 
the  test  results.  Accordingly,  it  is 
proposed  that  the  high-humidity  soak 
period  consist  of  24  cycles  of  3  hours 
each,  with  the  headlamps  activated  for  1 
hour  and  deactivated  for  2  hours.  The 
specification  of  24  consecutive  cycles 
allows  the  test  to  start  and  end  at  the 
same  time  of  day. 

The  agency  has  also  tentatively 
determined  diat  repeatability  would  be 
improved  by  specification  of  a  special 


test  fixture  for  the  humidity  test.  This 
fixture  is  simple  and  inexpensive.  It 
would  consist  of  a  flat  steel  plate,  at 
least  V*  inch  thick,  to  which  3  threaded 
steel  rods  of  V*  inch  diameter  are 
mounted  (at  variable  locations, 
depending  on  the  headlamp).  The 
headlamp  would  be  a^ixed  to  the 
fixture  by  clamps  from  behind,  which 
are  out  of  the  air  stream.  The  steel  plate 
would  be  as  wide  as  the  headlamp,  and 
long  enougii  to  extend  from  the 
forwardmost  edge  of  the  headlamp  past 
the  rear  of  the  headlamp  sufficiently  far 
to  allow  mounting  to  the  three  vertical 
mounting  rods.  Steel  would  be 
necessary  in  the  mounting  plate  to 
provide  stability  for  the  headlamp.  Steel 
rods  would  be  necessary  to  assure 
adequate  strength  since  the  headlamp 
may  be  cantilever  moimted  with  lateral 
steel  rods  to  it.  Threaded  rods  would  be 
necessary  to  screw  into  the  mounting 
plate  to  allow  easy  thumb  screw 
attachments  to  horizontal  V*  inch 
mounting  rods.  Flat  sections  at  the  end 
of  the  horizontal  rods  could  be 
employed  to  allow  screw  or  bolt 
attachment  to  the  headlamps  assembly. 
However.  Standard  No.  108  presently 
requires  that  a  photometric  test  be 
conducted  following  the  humidity  test, 
and  in  some  cases  headlamps  might 
have  aim  stabihty  problems  using  this 
fixture  for  a  photometric  test.  If  a  choice 
must  be  made,  the  agency  would  prefer 
to  drop  the  photometric  test  because  it 
believes  that  the  special  fixture  is 
critical  to  running  a  repeatable  air  flow 
test  to  evaluate  headlamp  venting,  and  a 
sufficient  criterion  of  failure  would  be 
water  in  the  headlamp.  Water  affects 
photometric  performance  by  degrading 
the  reflector  and  spotting  the  inside  of 
the  lens.  Althought  the  photometric  test 
concludes  the  proposed  test  procedures, 
the  agency  wishes  to  have  comment  on 
the  compatability  of  the  special  test 
fixture  with  the  conducting  of  the 
photometric  tests,  and  whether  a 
criterion  of  failure  in  addition  to  the 
presence  of  moisture  would  be  desirable 
in  the  interests  of  safety. 

In  the  proposed  test  procedure, 
detailed  requirements  are  specified  for 
air  flow  uniformity,  air  velocity,  the 
position  of  the  lamp  in  the  air  flow  test 
chamber,  and  the  humidity  tolerance. 
The  test  and  fixture  would  assure  that 
undue  turbulence  is  not  present  in  the 
air  flow  test.  The  air  flow  uniformity 
should  be  plus  or  minus  10  percent  of 
the  average  of  velocities  measured  over 
the  test  grid  4  inches  from  the  duct 
outlet  over  a  4-inch  square  grid  at  the 
plane  of  the  front  edge  of  the  lamp.  The 
velocities  would  be  measured  at  6 
discrete  points  aroimd  the  periphery  of 
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the  leng,  and  the  average  velocity  should 
be  330  ft/min  +0-20  ft/min,  which  is  an 
equivalent  of  3.75  m.p.h.  The  ftxtured 
lamp  should  be  centered  in  the  test 
chamber  with  at  least  3  inches  clearance 
on  all  sides  between  the  lamp  (exclusive 
of  the  fixture),  and  any  part  of  the 
chamber,  and  located  %vith  the 
forwardmost  edge  of  the  lamp  at  least  4 
inches  from  the  air  entry  point.  To 
enhance  repeatability,  the  tolerances  on 
humidity  after  the  soak  period  should  be 
reduced  from  the  present  20  to  40 
percent  to  30  to  40  percent.  A  test  report 
showing  fixtures  and  details  of  the 
set-up  for  the  humidity  test  has  been 
placed  under  Notice  22  in  Docket  No. 
81-11. 

A  45-day  comment  period  is  specified 
to  provide  adequate  time  for  interested 
persons  to  conduct  tests  and  make 
informed  comments. 

The  existing  test  requirements  would 
remain  unchanged. 

Assessment  of  Impacts  and  Request  for 
Comments 

NHTSA  has  preliminarily  considered 
the  economic  impacts  of  this  rulemaking 
proposal  and  has  made  a  tentative 
determination  that  it  is  not  major  within 
the  meaning  of  Executive  Order  12291 
"Federal  Regulation."  or  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
proposal  would  modify  in  minor 
respects  an  existing  test  procedure  for 
an  optional  type  of  headlamp.  The  costs 
associated  with  the  special  test  fixture 
are  minimal,  and  could  be  offset  by  the 
slight  reduction  in  costs  associated  with 
reduction  of  the  pre-test  period  from  5 
days  to  3  days.  Therefore,  preparation  of 
a  hill  regulatory  evaluation  is  not 
required. 

NHTSA  has  analyzed  this  proposal 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  proposal 
should  have  no  effect  on  the  human 
environment  since  it  retains  an  existing 
test  procedure. 

The  agency  has  also  considered  the 
impacts  of  this  proposal  in  relation  to 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposal  would  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared. 
The  parties  affected  by  the  proposal.  I.e., 
manufacturers  of  motor  vehicles  and 
headlamps,  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act  Further, 
small  organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  since  the  price  of  new  vehicles 
and  headlamps  would  be  minimally 
impacted. 


This  action  has  been  anai3^zed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  established  that 
the  proposed  rulemaking  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length  (49  CFR 
553.21).  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
argimients  in  a  conciae  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  cliam  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
piuportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  docket  section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Part  512). 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above,  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date,  and 
comments  received  after  the  closing 
date  and  too  late  for  consideration  in 
regard  to  the  action  will  be  treated  as 
suggestions  for  future  rulemaking.  The 
NHTSA  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subiecto  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 


PART  571— {AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.108  Motor 
Vehicle  Safety  Standard  No.  108,  Lamps, 
Reflective  Devices,  and  Associated 
Equipment  be  amended  as  follows: 

1.  The  authority  citation  for  part  S71 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  1382. 1401. 1403, 1407; 
delegation  of  authority  at  49  CFK  \.90. 

§571.108    [Amandad] 

2.  Paragraph  S8.7  would  be  revised  to 
read  as  follows: 

S8.7  Humidity,  (a)  The  test  fixture 
consists  of  a  horizontal  plate  of  steel  to 
which  three  threaded  steel  rods  of  V4 
inch  diameter  are  imbedded  vertically 
behind  the  headlamp.  The  headlamp 
assembly  is  clamped  to  the  vertical  rods, 
which  are  behind  the  headlamp.  All 
attachments  to  the  headlamp  assembly 
are  made  behind  the  lens  and  vents  or 
openings,  and  are  not  within  2  inches 
laterally  of  a  vent  inlet  or  outlet 

(b)  The  mounted  headlamp  assembly 
is  oriented  as  it  would  be  on  the  vehicle 
for  which  it  is  designed,  and  is  placed  in 
a  controlled  environment  at  a 
temperature  of  100 -(-7—0  degrees  F 
(38-1-4-0  C)  with  a  relative  humidity  of 
not  less  than  90  percent  All  drain  holes, 
breathing  devices,  and  other  openings 
are  in  their  normal  operation  positions 
for  all  phases  of  the  humidity  test  The 
headlamp  shall  be  subjected  to  24 
consecutive  3-hour  test  cycles.  In  each 
cycle,  it  shall  be  energized  for  1  hour  at 
design  voltage  with  the  highest 
combination  of  filament  wattages  that 
are  intended  to  be  used,  and  then  de- 
energized  for  2  hours.  If  the  headlamp 
incorporates  a  tiun  signal  it  shall  flash 
at  90  flashes  per  minute  with  a  75+/— Z 
percent  current  "on-time." 

(c)  Within  3  minutes  after  the 
completion  of  the  24th  cycle,  the 
mounted  assembly  shall  be  removed, 
wrapped  in  a  thermal  blanket,  and 
placed  in  an  axial  air  flow  chamber.  The 
thermal  blanket  shall  be  removed  when 
the  assembly  is  placed  in  the  chamber. 
The  orientation  of  the  assembly  with 
respect  to  the  air  flow  shall  be  identical 
to  that  of  its  position  on  any  vehicle  for 
which  the  headlamp  is  intended.  The 
assembly  is  positioned  in  the  chamber 
so  that  the  center  of  the  lens  is  in  the 
center  of  the  opening  of  the  air  flow 
entry  duct  during  the  test.  The  headlamp 
has  at  least  3  inches  clearance  on  all 
sides,  and  at  least  4  inches  to  the  entry 
and  exit  ducts  at  the  closest  points.  If 
vent  tubes  are  used  which  extend  below 
the  lamp  body,  the  3  inches  are 
measured  from  the  bottom  of  the  vent 
tube  or  its  protection.  The  temperature 
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of  the  chamber  is  73-»-7— 0  degrees  F 
(23-1-4—0  degrees  C)  with  a  relative 
humidity  of  30-1-10— 0  percent.  The 
headlamp  is  not  energized. 

(d)  Before  the  test  specified  in 
paragraph  (e)  of  this  section,  the 
uniformity  of  the  air  flow  tn  the  empty 
test  chamber  at  a  plane  4  inches 
downstream  of  the  air  entiy  duct  shall 
have  been  measured  over  a  4-inch 
square  grid.  The  uniformity  of  air  flow  at 
each  grid  point  is  -t-/—  10  percent  of  the 
average  air  flow  specified  in  paragraph 
(e)  of  this  section. 

(e)  The  mounted  assembly  in  the 
chamber  shall  be  exposed,  for  one  hour, 
to  an  average  air  flow  of  330-1-0—20  ft/ 
min.  as  measured  with  an  air  velocity 
measuring  probe  having  an  accuracy  of 
+  1—3  percent  in  the  330  ft/min  range. 
The  average  air  flow  is  the  average  of 
the  velocity  recorded  at  six  points 
around  the  perimeter  of  the  lens.  The  six 
points  are  determined  as  follows:  at  the 
center  of  the  lens,  construct  a  horizontal 
plane.  The  first  two  points  are  located  in 
the  plane,  1  inch  outward  from  the 
intersection  of  the  plane  and  each  edge 
of  the  lens.  Then,  trisect  the  distance 
between  these  two  points  and  construct 
longitudinal  vertical  planes  at  the  two 
intermediate  locations  formed  by  the 
trisection.  The  four  remaining  points  are 
located  in  the  vertical  planes,  one  inch 
above  the  top  edge  of  Uie  lens,  and  one 
inch  below  the  bottom  edge  of  the  lens. 

(f)  After  one  hour,  the  headlamp  is 
removed  and  inspected  for  moisture. 
The  headlamp  shall  then  be  tested 
immediately  for  photometries.  The 
photometric  testing  of  the  headlamp 
shall  begin  within  10-»-/— 1  minutes  of 
its  removal  from  the  chamber. 

Issued  on  November  21, 1989. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  89-27732  Filed  ll-a4-89;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1003, 1043  and  1084 
[Ex  Parte  Na  MC-5  (Sub-No.  10)] 

Removal  of  Reguiations  Governing 
Cargo  Liability  Insurance,  Surety 
Bonds  or  Other  Security  Required  by 
Motor  Common  Carriers  of  Property 
and  Freight  Fo.'-warders 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  proposes  to 
revise  its  regulations  at  49  CFR  parts 


1043  and  1084  governing  financial 
responsibility  requirements  for  motor 
carriers,  property  brokers  and  freight 
forwarders.  Specifically,  the 
Commission  proposes  to  eliminate  its 
regulations  that  require  motor  common 
carriers  of  property  and  freight 
forwarders  to  file  with  the  Commission 
and  maintain  on  a  continuous  basis 
evidence  of  cargo  liability  insurance  for 
the  protection  of  the  public.  The  present 
minimum  cargo  security  requirement 
may  impose  unnecessary  burdens  and 
costs  on  carriers  and  freight  forwarders 
in  obtaining  and  filing  evidence  of  such 
security.  If  the  proposed  rule  revision  is 
adopted,  shippers  would  be  free  to 
negotiate  directly  with  carriers  and 
freight  forwarders  for  the  protection  of 
their  goods  against  loss  or  damage. 
DATE:  Comments  are  due  on  December 
27, 1989. 

ADDRESS:  Send  an  original  and  10  copies 
of  comments  referring  to  Ex  Parte  No. 
MC-5  (Sub-No.  10)  to:  Case  Control 
Branch,  Office  of  the  Secretary, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  K.  Ramsay  (202)  275-0854,  or 
Heber  P.  Hardy  (202)  275-7148  [TDD  for 
hearing  impaired:  (202)  275-1721]. 
SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  49  U.S.C.  10927(a)(3) 
and  10927(c)(2).  the  Interstate  Commerce 
Commission  is  given  the  discretion  to 
impose  security  requirements  for  the 
protection  of  cargo  being  placed  in  the 
custody  of  motor  carriers  and  freight 
forwarders,  respectively.  The 
ConMiission,  in  accordance  with  the 
regulations  prescribed  in  49  CFR  part 
1043  and  49  CFR  part  1084,  requires  all 
motor  common  carriers,  unless  excluded 
from  regulation  by  the  exemption  in  49 
CFR  Part  1043.1  (b),>  and  all  freight 
forwarders,  including  those  not  required 
to  hold  ICC  operating  authority,*  to  file 
with  the  Commission  and  to  maintain  on 
a  continuous  basis  evidence  of  cargo 
liability  insurance.  These  motor  carriers 
and  forwarders  are  required  to  have 
insurance  coverage  for  cargo  liability  in 
the  amounts  of  $5,000  for  losses 
sustained  on  any  one  vehicle  and  an 
aggregate  of  $10,000  for  losses  occurring 


'  Some  motor  common  carriers  of  property, 
because  they  are  engaged  solely  in  the 
transportation  of  low-valued,  heavy-loading 
commodities,  are  exempted  from  cargo  insurance 
requirements. 

•  The  Surface  Freight  Forwarder  Deregulation  Act 
of  1986,  Public  Law  No.  99-S21,  exempted  freight 
forwarders,  other  than  forwarders  of  household 
goods,  from  the  Commission's  licensing 
requirements.  However,  the  Commission  exercised 
its  discretionary  authority  by  requiring  these 
forwarder*  to  comply  with  its  cargo  insurance 
requirements. 


at  any  one  time  or  place.  Carriers  and 
forwarders  may  meet  these 
requirements  by  filing  certificates  of 
insurance,  surety  bonds,  proof  of 
qualification  to  self-insure,  or  other 
evidence  of  acceptable  securities  or 
agreements. 

All  segments  of  the  motor  carrier 
industry  are  continuing  to  encounter 
problems  in  purchasing  or  maintaining 
evidence  of  security.  However,  the 
problems  associated  with  obtaining 
cargo  security  are  imique  to  motor 
carriers  of  property  and  freight 
forwarders,  since  they  are  the  only  tjrpes 
of  carriers  required  to  have  cargo 
insurance  coverage.  When  these  entities 
are  imable  to  induce  an  insurance  or 
surety  company  to  file  evidence  of  cargo 
insurance  with  the  Commission,  they  are 
precluded  from  competing  in  the 
marketplace. 

Further,  we  believe  our  minimum 
cargo  security  requirement  does  little  to 
protect  shippers,  who  would  be  better 
served  by  negotiating  cargo  security 
provisions  with  carriers  as  they  do  now 
on  service,  price  and  credit  options. 
These  regulations  are  costly  both  in 
terms  of  administration  as  well  as 
compliance,  and  needlessly  interfere 
with  the  evolution  of  marketplace 
resolutions. 

The  Commission  beheves  that  it  can 
best  alleviate  problems  associated  with 
insurance  availability  and  affordability 
by  providing  regulated  transportation 
entities  with  alternative  methods  of 
complying  with  the  requirements  of  49 
U.S.C.  10927  and,  where  possible,  by 
eliminating  unnecessary  Federal 
regulations.  Therefore,  to  ensure  that 
these  carriers  and  forwarders  may 
continue  to  provide  adequate  services  to 
the  shipping  public,  the  Commission  is 
instituting  this  rulemaking  proceeding  to 
consider  whether  the  existing  cargo 
insurance  requirements  should  be 
eliminated. 

Accordingly,  the  Commission 
proposes  to  remove  all  references  to 
cargo  liability  insurance  from  49  CFR 
1043.5;  1043.7;  1084.3;  and  1084.7(a),  and 
to  remove,  in  their  entirety,  the 
regulations  prescribed  in  49  CFR 
1043.1(b);  1043.2(c);  1043.6(b):  1084.2(a): 
and  1084.4(a),  from  title  49  of  the  Code 
of  Federal  Regulations.  The  Commission 
proposes  to  revise  49  CFR  1003.3  by 
eliminating  forms  that  are  used  in 
connection  with  cargo  insurance, 
namely,  Form  BMC-34 — ^Motor  Carrier 
Cargo  Liability  Certificate  of  Insurance; 
Form  BMC-83 — Motor  Common  Carrier 
Cargo  Liability  Surety  Bond;  and  Form 
BMC-32 — Endorsement  for  Motor 
Common  Carrier  Policies  of  Insurance 
for  Cargo  Liability. 
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We  believe  that  if  this  proposal  is 
adopted,  many  motor  carriers  and 
forwarders  w^  continue  to  maintain 
voluntarily,  as  prudent  business  practice 
dictates,  some  form  of  cargo  security. 
However,  because  these  entities  will  not 
be  required  to  make  burdensome  filings 
with  the  Commission  and  obtain 
endorsement  forms  from  insurers,  which 
override  conditions  and  hmitations 
normally  contained  in  insurance 
pohcies,  the  premium  rates  for  cargo 
liability  should  be  substantially  reduced. 

It  is  requested  that  the  written 
comments  of  interested  parties  address 
whether  the  benefits  derived  from  these 
regulations  justify  the  costs  and  burden 
of  compliance.  Further,  proponents  of 
cargo  security  requirements  should 
present  evidence  addressing  problems 
that  they  believe  are  likely  to  occur 
absent  such  requirements. 

A  copy  of  this  notice  may  be  obtained 
by  writing  to  the  Office  of  the  Secretary, 
Room  2215,  Interstate  Commerce 
Commission.  12th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20423  or  by  calling  (202)  275-742a 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  Services  at  (202) 
275-1721). 

Energy  and  Environmental 
Considerations 

We  preliminarily  conclude  that  the 
proposed  rules  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

We  preliminarily  conclude  that  the 
proposed  elimination  of  prescribed 
cargo  liability  regulations  will  have  a 
beneficial,  although  modest,  economic 
impact  on  a  substantial  number  of  small 
entities  by  reducing  regulatory  burdens. 
At  the  same  time,  we  are  convinced  that 
small  entities  that  rely  on  motor 
common  carrier  and  freight  forwarder 
service  have  sufficient  commercial 
protection  available  to  ensure  that 
acceptable  cargo  liability  security  levels 
will  be  observed,  absent  Commission 
regulation  of  the  subject.  The  proposed 
rule  revisions  will  not  require  the  fihng 
of  reports  or  recordkeeping  by  small 
entities.  The  proposal  will  not  dupHcate, 
overlap,  or  conflict  with  any  existing 
Federal  rules. 

List  of  Subjects 

49  CFR  Part  1003 
Insurance,  Surety  bonds 


49  CFR  Part  1043 

Motor  carriers.  Insurance,  Surety 
bonds 

49  CFR  Part  1084 

Freight  forwarders.  Insurance,  Siirety 
bonds 

Decided:  November  7, 1989. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Andr6,  Lamboley,  and  Phillips.  Commissioner 
Lamboley  concurred  with  a  separate 
expression.  Vice  Chairman  Simmons 
dissented  with  a  separate  expression. 
Noreta  R.  McGm. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1003, 
1043  and  1084  are  proposed  to  be 
amended  as  follows: 

PART  1003— LIST  OF  FORMS 

1.  The  authority  citation  for  49  CFR 
part  1003  would  continue  to  read  as 
follows: 

Authority:  5  U.S.C  551(a).  5  U.SXL 
553(l)(c),  and  49  U.S.C.  10321. 

§1003.3    [Aimndedl 

2.  Section  1003.3  is  proposed  to  be 
amended  by  removing  Forms  B.M.C.  32; 
B.M.C.  34;  and  BJ^.C.  83. 

PART  1043— SURETY  BONDS  AND 
POLICIES  OF  INSURANCE 

3.  The  authority  citation  for  49  CFR 
part  1043  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  10101, 10321. 11701. 
and  10927;  and  5  U5.C.  553. 

§  1043.1    [Amended] 

4.  Section  1043.1  is  proposed  to  be 
amended  by  removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as 
paragraph  (b). 

§1043.2    [Amended] 

5.  Section  1043.2  is  proposed  to  be 
amended  by  removing  paragraph  (c). 

6.  Section  1043.5(a),  introductory 
paragraph  is  proposed  to  be  revised  to 
read  as  follows: 

§  1043.5    OuaUficatlone  as  a  aeH-insurer 
and  ottier  securities  or  agreements. 

(a)  As  a  self-insurer.  The  Commission 
will  consider  and  will  approve,  subject 
to  appropriate  and  reasonable 
conditions,  the  application  of  a  motor 
carrier  to  quabfy  as  a  self-insurer,  if  the 
carrier  furnishes  a  true  and  accurate 
statement  of  its  financial  condition  and 
other  evidence  that  establishes  to  the 
satisfaction  of  the  Commission  the 
ability  of  the  motor  carrier  to  satisfy  its 
obligation  for  bodily  injury  liability  and 
property  damage  liability.  Application 


Guidelines:  In  addition  to  filing  Fonn 
BMC  40,  applicants  for  authority  to  self- 
insure  against  bodily  injury  and 
property  damage  claims  should  submit 
evidence  that  will  allow  the  Commission 
to  determine: 


§1043.6    [Amended] 

7.  Section  1043.6  is  proposed  to  be 
amended  by  removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as 
paragraph  (b). 

8.  Section  1043.7  paragraphs  (a)(2)  and 
(a)(3)  are  proposed  to  be  revised  to  read 
as  follows: 

§  1043.7    Forms  and  procedures. 

(a)  *  *  * 

(1)  *  *  • 

(2)  Aggregation  of  insurance}  When 
insurance  is  provided  by  more  than  one 
insurer  in  order  to  aggregate  security 
limits  for  carriers  operating  only  freight 
vehicles  under  10.000  pounds  Gross 
Vehicle  Weight  Rating,  as  defined  in 

§  1043.2(b)(1),  a  separate  Form  BMC  9a 
with  the  specific  amounts  of  underlying 
and  limits  of  coverage  shown  thereon  or 
appended  thereto,  and  Form  BMC  SIX 
certificate  is  required  of  each  insurer. 
For  aggregation  of  insurance  for  all 
other  carriers  to  cover  security  limits 
under  §  1043.2  (b)(1)  or  (b)(2).  a  separate 
Department  of  Transportation 
prescribed  form  endorsement  and  Form 
BMC  91X  certificate  is  required  of  each 
insurer. 

For  aggregation  of  insurance  for 
foreign  motor  private  carriers  of 
nonhazardous  commodities  to  cover 
security  limits  under  9  1043.2(b)(4),  a 
separate  Form  BMC  90  with  the  specific 
amounts  of  underlying  and  limits  of 
coverage  shown  thereon  or  appended 
thereto,  or  Department  of 
Transportation  prescribed  form 
endorsement,  and  Form  BMC  9lMX 
certificate  is  required  for  each  insurer. 

(3)  Use  of  certificates  and 
endorsements  in  BMC  Series.  Form 
BMC  91  certificates  of  insurance  will  be 
filed  with  the  Commission  for  the  full 
security  limits  under  §  1043.2  (b)(1)  or 
(b)(2). 

Form  BMC  91X  certificate  of 
insurance  will  be  filed  to  represent  full 
coverage  or  any  level  of  aggregation  for 


■  See  NOTE  for  Rule  1043.A.  Also,  it  should  be 
noted  that  DOT  is  considering  prescribing 
adaptations  of  the  Form  MCS  90  endorsement  and 
the  Form  MCS  82  surety  bond  for  use  by  passenger 
carriers  and  Rules  Si  1043.0  and  1043 J  have  bean 
written  sufTiciently  broad  to  provide  for  this 
contingency  when  new  forms  are  prescribed  by  thai 
Agency 
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the  security  limits  under  (  1043.2  (b)(1) 
or  (b)(2). 

Form  BMC  90  endorsement  -will  be 
used  with  each  filing  of  Form  BMC  91  or 
Form  91X  certificate  with  the 
Commission  which  certifies  to  coverage 
not  governed  by  the  requirements  of  the 
Department  of  Transportation. 

Form  BMC  91  MX  certificate  of 
insurance  will  be  filed  to  represent  any 
level  of  aggregation  for  the  security 
limits  under  1 1043.2(b)(4). 


PART  1084— SURETY  BONDS  AND 
POLICIES  OF  INSURANCE 

9.  The  authority  citation  for  40  CFR 
part  1084  would  be  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  10101. 10321. 11781. 
and  10927:  and  5  U.SX:.  553. 

§1064.2    (Amended! 

10.  Section  1084.2  is  proposed  to  be 
amended  by  removing  paragraph  (a)  and 
the  designation  (b). 

11.  Section  1084.3  is  proposed  to  be 
revised  to  read  as  follows: 

§1084.3    UmiU  Of  flabHity. 

The  prescribed  minimum  amotrnts  for 
pubUc  liability  secority  referred  to  in 
S  1084.2  are  identical  with  these 
minimtim  limits  prescribed  fw  motor 
carriers  in  $  1043.2  of  this  chapter. 

§1084.4    [Amended] 

12.  Section  1084.4  is  proposed  to  be 
amended  by  removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (a)  and  [b],  respectively. 

13.  Section  1084.7(a)  is  proposed  to  be 
revised  to  read  as  follows: 

§  1084.7    OuaHMcattons  as  a  seif-inswer 
and  otiier  securities  or  sgreemeats. 

(a)  Self-insurer  The  Commission  will 
give  consideration  to  and  will  approve 
the  application  of  a  freight  forwarder  to 
qualify  as  a  self-insurer  if  such  freight 
forwarder  furnishes  a  true  and  accurate 
statement  of  its  financial  condition  and 
other  evidence  which  will  establish  to 
the  satisfaction  of  the  Commission  the 
ability  of  such  freight  forwarder  to 
satisfy  its  obligations  for  bodily-ii^ory 
liability  and  property-damage  iiabifity 
without  affecting  the  stability  or 
permanency  of  the  business  of  such 
freight  forwarder. 
***** 

[FR  Doc.  8»-2yMe  Piled  ll-M-aS;  MSami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WNdlM*  SwvIo* 

50  CFR  Part  17 

(RJN  1018-AB38] 

Endangered  ami  TYireateiied  WHdfffe 
and  Wants;  Proposal  To  Determine 
Lepidium  bamebyanum  (Sameby 
Rldge<ress)  To  Be  an  Endangered 
Species 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  I^xjposed  lule. 

SUMnnAAY:  The  U.S.  Fid  and  Wildlife 
Service  (Service)  proposes  to  determine 
a  Utah  plant  species,  Lepidium 
bamebyanum  (Bameby  ridge-cress),  to 
be  an  endangered  species  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  L 
bamebyanum  is  known  fi-om  one  small 
limited  population  in  Duchesrie  County, 
Utah.  Continued  uncontrolled  off-road 
vehicle  use  and  future  development  of 
oil  and  gas  resources  in  the  habitat  of  L. 
bamebyanum  have  the  potential  to 
cause  the  species  to  become  extinct  if 
adequate  protective  measures  are  not 
taken.  This  proposal,  if  made  final, 
would  imploment  Federal  protection 
provided  by  the  Act  for  L 
bamebyanum.  The  Service  seeks  data 
and  comments  from  the  public  on  this 
proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  26, 
1990.  Public  hearing  requests  must  be 
received  by  January  11, 1990. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor.  Fish  and 
Wildlife  Enhancement,  U.S.  Fish  and 
Wildlife  Service,  2078  Administration 
Building,  1745  West  1700  South  Salt 
Lake  City,  Utah  84104.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  En^and,  botanist  at  the  above 
address  (801/524-4430  or  FTS  588-4430). 
SUPPtfMENTARY  INFORMATION: 

Background 

In  Jtme  1947,  a  unique  mustard  was 
discovered  by  Rupert  Bameby  in  the 
lower  portions  of  Indian  Creek  Canyon 
in  Utah's  Uinta  Basm.  This  plant  was 
described  first  in  the  »ci  ntific  literature 
as  Lepidium  montanum  ssp.  demissum 
(Hitchcock  1950).  James  Reveal 
reviewed  the  type  si>edmen  of  L  m. 
demissuin  and  obtaiited  additional 


specimetw  of  that  taxon  from  the  type 
locality.  As  a  ooneequence  of  Ins 
evaluation  of  this  taxon.  Reveal 
described  the  mustard  as  Lepidiitm 

bamebyanum  (Reveal  1987). 

The  common  name  used  iorL. 
bamebyanum  in  tfie  Review  of  n«nt 
Taxa  for  Listing  as  Endangered  or 
Threatened  Species  published  in  liw 
Federal  Register  on  September  27, 1985 
(50  FR  39526),  was  "Bameby  pepper 
cress."  Stanley  Welsh  gave  this  species 
the  common  twme  of  "ridgecrees"  in  A 
Utah  Flora  (Welsh  et  al  1987).  The 
Service  has  adapted  Welsh's  common 
name  because  it  is  cress  (mustard) 
endemic  to  ridges  and  has  retained  the 
specific  epitaph  to  honor  the  species' 
discoverer,  thus  the  common  name 
"Bameby  ridge-cress."  The  Soil 
Conservation  Service  uses  the  common 
name  "Bameby  pepperweek"  for  this 
species. 

L.  bamebyanum  is  a  perennial, 
herbaceous  plant  in  the  mustard  family 
(Brassicaceae).  It  is  approximately  2  to  6 
inches  (5  to  15  cm)  hi^  and  usually 
forms  raised  clumps  or  cushions 
(pulvinate  growth  form)  up  to  8  inches 
(20  cm)  wide.  The  species  arises  from  a 
deep  woody  taproot;  its  stems  are 
smooth  and  hairless  with  narrow  leaves 
clustering  at  the  base  of  the  plant.  The 
species'  cream-colored  flowers  are 
about  0.25  indi  (5  to  7  mm)  across  and 
alternate  along  a  stem  rising  1  to  2.5 
inches  (2.5  to  6  cm)  above  the  base  of 
the  plant.  The  flowers  begin  to  bloom  in 
early  May.  L  bamebyanum  seeds  are 
quite  small,  about  1  mm  across,  and  are 
bome  in  elliptical  seed  pods  called 
silicles.  which  are  about  0.2  inch  (4  to  5 
mm)  long.  The  seeds  are  shed  beginning 
in  June  and  continuing  mto  July. 

The  habitat  of  L.  bam^yyanum  is  a 
discontinuous  series  of  marly  shale 
barrens  on  three  ridgelines  on  either 
side  of  Indian  Creek  on  the  northeast 
margin  of  Indian  Creek  Canyon  about  3 
miles  south  of  Starvation  Reservoir  and 
the  town  of  Duchesne,  Utah.  The 
species'  habitat  occurs  at  an  elevation  of 
6,200  to  6,500  feet  (1,850  to  1,950  m)  on 
poorly  developed  soils  derived  from 
marly  shales  in  a  rone  of  interbedding 
geologic  strata  from  the  Uinta  and  Green 
River  Formations  (Reveal  1967,  Welsh 
and  Reveal  1977,  Welsh  1978.  Welsh  et 
al.  1987,  U.S.  Fish  and  Wildlife  Service 
1989).  "The  vegetation  of  the  shale 
barrens,  on  which  L.  bamebyanum 
occurs,  is  dominated  by  plant  species 
with  pulvinate  growth  forms  including: 
Hymenoxys  acaulis,  Areitaria  hookeri, 
Townsendia  mensana,  Pardtenitan 
ligulatum,  and  L  bamebyanum  itself. 
Other  associated  plant  species  indode; 
Eriogonum  batemanii,  Astragalus 
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spa  tula  tus.  and  Castilleja  scabrida.  The 
shale  barren  pulvinate  plant  community 
of  i.  barnebyanum  is  a  small  inclusion 
within  the  broader  pinon  juniper 
woodland  community,  dominated  by 
pinon  pine  [Pinus  edulis]  and  Utah 
juniper  [/uniperus  osteosperma)  which 
characterize  the  general  area  (Welsh 
197ft  U.S.  Fish  and  Wildlife  Service 
1989). 

L.  barnebyanum  is  known  from  one 
population  with  three  distinct  stands 
with  a  total  range  that  is  about  4  miles 
across  on  the  Uintah  and  Ouray 
Reservation  (Reservation]  of  the  Ute 
Indian  Tribe  (Tribe).  The  entire 
population  of  L.  barnebyanum  is 
experiencing  or  vulnerable  to  off-road 
vehicle  damage  and  is  directly  adjacent 
to  active  oil  and  gas  fields.  Continued 
unrestricted  off-road  vehicle  use  and 
future  development  of  those  oil  and  gas 
fields  is  likely  to  jeopardize  the 
continued  existence  of  this  species 
unless  speciHc  measures  are  taken  to 
protect  the  occupied  habitat  of  Z.. 
barnebyanum.  The  total  population  of  I. 
barnebyanum  is  estimated  to  be  about 
5,000  individuals  with  an  occupied 
habitat  of  less  than  500  acres  (U.S.  Fish 
and  Wildlife  Service  1989). 

Section  12  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  at  seq.) 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  as  a  petition  to  list  those 
taxa  named  therein  under  Section  4(c)(2) 
of  the  Act  (petition  acceptance  is  now 
governed  by  Section  4(b)(3)  of  the  Act), 
and  its  intention  to  review  the  status  of 
thos  plants.  L  barnebyanum  was 
included  in  the  July  1, 1975,  notice  on  list 
"A"  as  endangered. 

L.  barnebyanum  was  proposed  by  the 
Service  for  listing  as  endangered  along 
with  some  1,700  other  vascular  plant 
taxa  on  June  16, 1976  (41  FR  24523). 
General  conunents  received  in  relation 
to  the  1976  pTopfi»a\  are  sununarized  in 
aq  April  26, 197&  Fedel-al  Register 
publication  (43  FR  17909).  The  1978 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn,  though  proposals  published 
before  the  date  of  enactment  of  the  1978 
amendments  could  not  be  withdrawn 
before  the  end  of  a  1-year  grace  period 
beginning  on  the  date  of  enactment.  On 
December  10. 1979,  the  Service 
published  a  notice  of  withdrawal  of  that 
portion  of  the  June  16, 1976,  proposal 


that  had  not  been  made  final  (44  FR 
70796),  including  L  barnebyanum. 

The  July  1975  notice  was  updated  by 
notices  in  the  Federal  Register  on 
December  15, 1980  (45  FR  82480),  and 
again  on  September  27, 1985  (50  FR 
39526).  Both  of  the  later  notices  included 
L.  barnebyanum  as  a  category  1  species. 
Category  1  comprises  taxa  for  which  the 
Service  presently  has  significant 
biological  information  to  support  their 
being  proposed  to  be  listed  as 
endangered  or  threatened  species. 

Section  4(b)(3)(B)  of  the  1982 
amendments  to  the  Act  reqoires  the 
Secretary  of  the  Interior  to  make 
findings  on  certain  petitions  within  1 
year  of  their  receipt.  Section  2(b)(1)  of 
the  Act's  amendments  of  1982  further 
requires  that  all  petitions  pending  as  of 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date. 
Since  the  1975  Smithsonian  report  and 
the  Service's  1980  and  1985  notices  were 
accepted  as  petitions,  all  the  taxa 
contained  in  those  notices,  including  L 
barnebyanum,  were  treated  as  being 
newly  petitioned  on  October  13, 1982. 
The  deadline  for  a  finding  on  such 
petitions,  including  that  for  L 
barynebyanum,  was  October  13, 1983. 
Beginning  on  October  13, 1983,  the 
Service  has  made  successive  1-year 
findings  that  the  petition  to  list  L 
barnebyanum  was  warranted,  but 
precluded  by  other  listing  actions  of 
higher  priority.  This  proposal  constitutes 
the  next  1-year  petition  finding  for  this 
species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Lapidium  barnebyanum 
Reveal  (Bameby  ridge-cress)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  past 
distribution  of  I.  barnebyanum  is 
unknown  (Welsh  1978).  The  species  is 
evidently  a  narrow  soil  endemic,  being 
restricted  to  a  white-colored  marly  shale 
lens  near  the  contact  of  Green  River  and 
Uinta  geologic  formations  (Reveal  1967, 
Welsh  and  Reveal  1977,  Welsh  1978, 
Welsh  et  al.  1987,  U.S.  Fish  and  Wildlife 
Service  1989).  Similar  shale  barren 
habitat  occupied  by  many  of  the  same 
species  sympatric  with  L  barnebyanum 


(see  "Background"  section  above)  have 
been  searched  for  additional 
populations  of  L.  barnebyanum  in  the 
Uinta  Basin  of  northeast  Utah  and 
adjacent  Colorado;  however,  no 
populations  of  the  plant  are  known 
except  for  the  one  in  the  northern 
portion  of  Indian  Creek  Canyon  (Reveal 
1967,  Welsh  1978.  U.S.  Fish  and  Wildlife 
Service  1989).  The  total  population  of  Z,. 
barnebyanum  is  estimated  to  be  about 
5.000  individuals  on  marly  shale  barrens 
on  three  ridgelines  in  the  northeast 
portion  of  Indian  Creek  Canyon  in 
Duchesne  County.  Utah  (U.S.  Fish  and 
Wildlife  Service  1989). 

The  occupied  habitat  of  I. 
barnebyanum  is  being  impacted  by 
trampling  from  off-road  vehicles  such  as 
motorcycles  and  four-wheeled  all- 
terrain  vehicles  which  concentrate  on 
the  sparsely  vegetated  ridgelines  which 
are  L.  bamebyanum's  only  habitat  (U.S. 
Fish  and  Wildlife  Service  1989).  In 
addition,  the  habitat  of  L.  barnebyanum 
is  adjacent  to  a  developed  oil  and  gas 
field  with  several  wells  within  5  miles  of 
the  species'  habitat.  The  location  of  the 
sites  of  L.  barnebyanum  habitat  on  the 
top  of  relatively  level  ridgelines  in  an 
area  of  very  steep  general  topographic 
relief  exposes  those  populations  to  an 
increased  likelihood  of  habitat 
destruction  from  off-road  vehicle  trail 
riding,  and  road  and  well  site 
construction  in  connection  with  oil  and 
gas  development  (Welsh  1978,  U.S.  Fish 
and  Wildlife  Service  1989).  With  such  a 
small  population  and  limited  occupied 
habitat,  any  destruction,  modification  or 
curtailment  of  the  habitat  would  have  a 
highly  negative  impact  on  the  species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  threats  to  L  barnebyanum 
from  overutilization  for  commercial, 
recreational,  scientific,. or  educational 
purposes  are  currently  known. 

C.  Disease  or  predation.  No 
significant  threats  to  L.  barnebyanum 
from  disease  or  predation  are  currently 
known. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  L 
barnebyanum  is  not  currently  protected 
by  any  Federal  or  State  law  or 
regulation.  The  Bureau  of  Indian  AfTairs 
is  aware  of  the  precarious  status  of  this 
species  and  as  a  matter  of  policy 
attempts  to  direct  activities  which  may 
threaten  the  species  away  from  its 
habitat  on  the  Uintah  and  Ouray 
Reservation  of  the  Ute  Indian  Tribe. 
However,  the  Bureau  of  Indian  Affairs 
lacks  the  explicit,  statutory  authority 
necessary  to  protect  the  species.  The 
listing  of  L  barnebyanum  will 
significantly  assist  the  Bureau  of  Indian 
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Affairs  in  providing  for  the  protection  of 
this  species  and  its  luibitat  and  will 
encourage  active  managefnent  through 
the  "Available  Conservation  Measures" 
discussed  below. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Compared  to  closely  related  taxa  in  the 
same^nus,  recent  studies  have  shown 
L  barnebyanum  to  have  a  reduced 
seed/ovule  ratio.  i.e.,  a  smaller 
percentage  of  ovules  (embryonic  seeds) 
becoming  mature  seeds  (C.  Davern, 
University  of  Utah.  pert,  comm.,  1988). 
This  would  tend  to  lower  reproductive 
success  and  reduce  population  viability. 
The  restricted  range  and  population  of 
L.  barnebyanum  increases  the 
possibility  tbat  inadvertent  di8turt>ance, 
either  natural  or  man  caused,  could 
destroy  a  significant  portion  of  this 
species'  population  and  habitat 

The  Serviioe  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  lepidium 
barnebyanum  as  endangered.  The 
species  is  threatened  by  surface 
disturbance  that  is  currently  ocaming 
from  off-road  vehicles  and  will  probably 
intensify  in  the  near  future  and  by  future 
energy  development  within  its  habitat. 
These  factors  could  cause  the  species  to 
become  extinct  within  the  foreseeabie 
future  throughout  ail  or  a  significant 
portion  of  its  range.  Given  the  species' 
highly  restricted  distribution  and  the 
likelihood  of  future  habitat  destruction, 
the  proposed  designation  of  endangered 
is  considered  by  the  Service  to  be  a 
more  prudent  designation  than 
threatened  for  L  barnebyanum.  For  the 
reasons  given  below,  it  is  not  considered 
prudent  to  propose  designation  of 
critical  hatritat. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  for  L. 
barnebyanum  is  not  prudent  because 
possible  adverse  consequences  from 
vandalism  would  likely  outweigh  the 
minimal  benefits  accruing  from  critical 
habitat  designation. 

As  noted  under  Factor  "A,"  L. 
barnebyanum  occupies  limited  habitat 
on  the  top  of  three  relatively  level 
ridgelines.  Designation  of  critical  habitat 
would  entail  publication  of  a  detailed 
description  and  map  of  this  habitat  in 
the  Federal  Register,  exposing  the 


speciei  to  the  threat  of  vandalism. 
Lacking  mobility,  plants  are  more 
vulnerable  to  vandalism  than  animals. 
One  person  could  eacily  vaxidaiize  the 
single  small  L  barnebyanum  population 
wi^  an  off-road  vebide. 

Moreover,  few  additional  benefits 
would  be  provided  to  the  species  by  the 
critical  habitat  designation  that  would 
not  already  be  provided  by  listing  the 
species  as  endangered,  particularly  as 
the  entire  population  is  located  on  lands 
under  Federal  jurisdiction.  Any  Federal 
action  that  would  impact  tiie  plant's 
habitat  would  affect  the  plants  as  rooted 
organisms  and,  consequenlly,  would  be 
addressed  through  section? 
consultation.  Section  9(a)(2)(B)  of  the 
Act  makes  it  unlawful  to  remove  and 
reduce  to  possession  any  endangered 
species  of  plant  from  areas  under 
Federal  jurisdiction  or  to  maliciously 
damage  or  destroy  such  species  on  any 
such  area.  The  Tribe,  Bureau  of  Indian 
Affairs,  and  Bureau  of  Land 
Management  are  aware  of  the 
occurrence  of  L  barnebyanum  on  Tribal 
lands  and  of  their  obligations  under  the 
Act  Protection  of  species'  habitat  wiU 
also  be  accomplished  through  flie 
recovery  process. 

AvailaUe  Cooservatioo  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  die  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
Indian,  and  private  agencies,  groups, 
and  individuals.  The  Endangered 
Species  Act  provides  for  possible  land 
acquisition  and  cooperation  vrith  the 
States  and  requires  that  recovery 
actions  be  carried  otrt  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Siervice  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 


critical  habitat.  If  a  specie*  is  listed 
subsequently,  section  7(a)(2)  reqnffes 
Fednal  agsicies  to  insare  that  activities 
they  authorize,  fund,  or  carry  oat  are  not 
likely  to  jeopardize  die  cantinaed 
existence  of  sach  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  ^tye 
responsible  Federal  agency  mvst  enter 
into  formal  consultation  with  the 
Service. 

The  entire  known  population  of  L 
barnebyanum  w  on  rtie  Uintah  and 
Ouray  Reservation  of  the  Ute  Indian 
Tribe.  The  Bureau  of  Indian  Affairs  is 
responsible  for  assisting  Ae  Tribe  in  tire 
resource  management  of  Reservation 
lands  and  as  such  would  be  responsible 
for  the  conservation  of  the  plant  on 
Tribal  lands  under  authority  of  the  Act. 
The  Bureau  of  Land  Management  is 
responsible  for  the  leasing  of  minerals 
under  Federal  jurisdiction,  including 
those  on  Indian  reservations.  Both  of 
these  Federal  agencies  would  be 
responsible  for  ensuring  that  land 
actions  in  general,  and  dwjse  associated 
with  mineral  leasing  specifically,  are  not 
likely  to  jeopardize  the  continued 
existence  of  L  barnebyanum. 

The  Act  and  its  implementing 
regulations  found  at  90  CFR  17.61, 17. tZ. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  ftiat 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  sectitm  9(a)(2)  of  file  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  trnder 
Federal  jurisdiction.  In  addition,  for 
listed  plants,  the  1988  amendments  (Pub. 
L.  100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destniction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up,  or  damaging  of  destroying  of 
listed  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few, 
if  any,  trade  permits  would  ever  be 
sought  or  issued  for  L.  barnebyanum 
since  the  species  is  not  common  In 
cultivation  or  in  the  wild.  Requests  for 
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copies  of  the  regulations  on  plants  and 
inquiries  regarding  tbem  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  3507.  Arlington. 
Virginia  22203-3507  (703/358-2104). 

Public  Conunents  Solicited 

The  Service  intends  that  any  final 
action  resulting  fi-om  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  L 
barnebyanum; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 


Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  iSe  made  in  writing  and 
addressed  to  the  State  Supervisor.  Fish 
and  Wildlife  Enhancement.  U.S.  Fish 
and  Wildlife  Service,  Salt  Lake  City. 
Utah  (see  ADDRESSES  above). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1362-1407: 16  U.S.C. 
1531-1543;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  Brassicaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened 
plants. 

•        •        •        •        • 


SPEOES 

When 
listed 

Critical 
tfamat 

Special 
niles 

Sdeottic  name                                                      Co«T«mon  name 

"rS?         S«« 

Brassicaceae— Mustard  Fam»y              •                              •                              • 

Z^prtuw  barnebyanum                                       Bameiiy  ridge-cress  (-pepper  cress)..... 
•                             •                             •                             . 

_.-  U.SA  (UT)    E 

•                                                      • 

• 

NA 

• 

NA 

Dated:  October  23, 1989. 

Sam  Marier, 

Acting  Director.  Fish  and  Wildlife  Service. 

[FR  Doc  89-27675  Filed  11-24-69:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
Export  Enhancement  Program 

agency:  Commodity  Credit  Corporation, 

USDA. 

AcnoN:  Notice. 

summary:  This  notice  sets  forth  criteria 
for  determining  the  overall  annual 
program  level  for  Commodity  Credit 
Corporation's  (CCC)  Export 
Enhancement  Program  (EEP)  and  for 
determining  the  review  and  selection  of 
individual  EEP  sales  initiatives. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ohn  ].  Reddington,  Deputy  Assistant 
Administrator,  Commodity  and 
Marketing  Programs,  Foreign 
Agricultural  Service,  Room  5087-S  South 
Building.  Department  of  Agriculture, 
Washington,  DC  20250-1000  or 
telephone  at  (202)  447-7791  for 
information  regarding  the  criteria  and 
Lav\n-ence  McElvain  at  (202)  447-6211  for 
information  on  participation  in  EEP. 

ADDRESS:  Comments  should  be 
submitted  to  the  General  Sales  Manager, 
Foreign  Agricultural  Service,  USDA. 
SUPPtXMENTARY  INFORMATION:  On  June 
5, 1985,  CCC  published  in  Uie  Federal 
Register  (50  FR  23750)  a  Notice  witii 
respect  to  the  conduct  of  an  EEP.  Under 
the  program,  agricultural  conunodities 
owned  by  CCC  are  made  available  as  a 
bonus  to  U.S.  exporters  to  expand 
export  sales  of  specified  U.S. 
agricultural  commodities  in  targeted 
markets.  The  objectives  of  the  program 
are  to  increase  U.S.  agricultural 
commodity  exports  and  to  encourage 
trading  partners  to  begin  serious 
negotiation  on  agricultural  trade 
problems.  The  Notice  set  forth  a  list  of 
the  criteria  that  each  EEP  initiative 
would  be  required  to  meet. 

After  experience  with  the  operation  of 
EEP  for  over  four  years  and  suggestions 
from  the  public  and  other  interested 


federal  agencies.  CCC  has  adopted 
revised  criteria  which  will  now  be  used 
to  determine  the  overall  armual  program 
level  for  EEP  sales  initiatives.  These 
criteria  will  replace  the  EEP  criteria 
previously  published  hi  the  Federal 
Register.  The  other  provisions  of  the 
previous  notice  remain  unchanged. 

EEP  Criteria 

The  following  criteria  are  interrelated 
and  are  to  be  considered  together  to 
result  in  the  selection  of  commodities 
and  countries  for  EEP  sales 
opportunities  which  best  meet  the 
program's  objectives. 

•  Trade  Policy  Effect — The  expected 
contribution  of  proposed  EEP  initiatives 
in  furthering  the  Uruguay  Round  and 
other  trade  policy  negotiations  shall  be 
considered.  All  EEP  initiatives  must 
further  the  U.S.  trade  policy  negotiating 
strategy  of  countering  competitors' 
subsidies  and  other  unfair  trade 
practices  by  displacing  such  countries' 
subsidized  exports  in  targeted  countries. 
Targeted  countries  are  those  where  U.S. 
sales  have  been  non-existent  or 
displaced,  or  market  share  has  been  lost 
because  of  competition  from  subsidized 
exports. 

•  Export  Effect — Consideration  shall 
be  given  to  the  contribution  which  EEP 
initiatives  will  make  toward  realizing 
U.S.  agricultural  export  goals.  All  EEP 
initiatives  must  demonstrate  a  potential 
to  develop,  expand,  or  maintain  markets 
for  U.S.  agricultural  commodities  with 
consideration  being  given  to  the  United 
States'  historical  market  share  and  long- 
term  commercial  relationships  of  the 
U.S.  and  targeted  countries.  Efforts  will 
be  concentrated  on  export  sales  of  those 
commodities  which  would  be 
competitive  in  the  absence  of 
competitors'  export  subsidies. 

•  Effects  on  Nonsubsidizers — The 
effect  that  EEP  sales  have  on 
nonsubsidizing  exporters  of  agricultural 
products  shall  be  considered.  Individual 
EEP  initiatives  will  not  be  approved  if  it 
is  determined  that  sales  under  which  a 
proposed  EEP  bonus  would  be  paid 
would  have  a  more  than  a  minimal 
effect  on  nonsubsidizing  exporters  in  the 
market.  CCC  will  consult  with 
representatives  of  targeted  countries, 
where  practical  and  appropriate,  to 
review  this  potential  effect. 

•  Subsidy  Requirements — The 
subsidy  requirements  of  EEP  initiatives 
compared  to  expected  benefits  shall  be 


BEST  COPY  AVAILABLE 


considered.  The  overall  program  level 
for  EEP.  as  well  as  the  amoimt  of  bonus 
awarded  under  individual  EEP 
initiatives,  will  be  maintained  at  the 
minimum  levels  necessary  to  achieve 
the  expected  benefits  of  the  program's 
export  expansion  objective,  as  well  as 
the  anticipated  long-term  benefits  from 
multilateral  agricultural  trade  policy 
reform. 

Signed  at  Washington,  DC  November  3, 
1989. 

F.  Paul  Dickerson. 

General  Sales  Manager  and  Vice  President, 
Commodity  Credit  Corporation. 
[FR  Doc.  89-27685  Filed  11-24-89;  8:45  am] 
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Forest  Service 

New  Minimum  Fee  for  Special-Use 
Auttiorizations 

AQENCY:  Forest  Service,  USDA. 

action:  Notice;  adoption  of  a  new 
minimum  annual  fee  for  special-use 
authorizations. 

summary:  The  Regional  Forester, 
Northern  Region,  Forest  Service,  is 
adopting  a  new  general  minimum  fee  for 
special-use  authorizations  on  National 
Forest  System  (NFS)  lands  in  Montana, 
North  Dakota,  part  of  South  Dakota  and 
north  Idaho.  As  required  by  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA),  this  fee  is  determined 
under  sound  business  management 
principles.  The  general  minimum  fee  is, 
when  applicable,  the  least  amount  of 
annual  rent  that  will  be  billed  and 
collected  for  special  use  privileges  on 
NFS  lands  within  the  Northern  Region. 

EFFECTIVE  DATE:  Immediately  for  new 
special-use  authorizations  issued  on  and 
after  the  date  of  this  notice.  Special-use 
authorizations  issued  prior  to  the  date  of 
this  notice  shall  become  subject  to  the 
new  fee  with  annual  fee  billings  for 
calendar  year  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Schoenbaum  (406-329-3601)  or  Jim 
Hathaway  (406-329-3110). 

SUPPLEMENTARY  INFORMATION:  On 

August  3, 1989,  the  Regional  Forester  for 
the  Northern  Region  announced,  by 
notice  published  in  the  Federal  Register 
(54  FR  31976),  a  proposed  new  general 
minimum  annual  special  use  rental  fee 
of  $45.  Written  comments  on  the 
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proposal  were  solicited  and  due  on  or 
before  September  18, 1989. 

A  minimum  fee  is  deHned  as  the 
lowest  fee  established  by  the  Forest 
Service  for  particular  uses.  The  among 
set  for  a  specific  type  of  use  reflects, 
amount  other  things,  fair  market  vahie 
as  established  by  sound  business 
management  principles.  The  general 
minimum  fee  discussed  in  this  Notice 
apphes  to  all  special  uses  in  the 
Northern  Region,  unless  a  higher 
minimum  fee  has  been  established  for  a 
specific  kind  of  use. 

The  proposed  general  minimum  fee 
was  developed  by  adjusting  the  former 
$25  amount,  adopted  in  1979,  through 
application  of  the  cumulative  change  in 
the  Implicit  Price  Deflatoi^-Gross 
NaUonal  Product  (IPD-GNP)  Index  to 
June  1989.  Further,  the  proposal 
provided  for  periodic  minimum  fee 
adjustments  at  5-year  intervals.  The 
next  periodic  adjustment  would  be 
based  on  the  cumulative  IPD-GNP  index 
for  the  third  quarter  1989  through  the 
second  quarter  1995.  That  next  change 
would  become  effective  in  calendar  year 
1996. 

Notice  of  the  proposal  was  provided 
to  all  Northern  Region  special-use 
authorization  applicants  and  holders 
who.  prospectively,  might  be  effected  by 
the  new  fee.  Notices  were  mailed  to 
holders  currently  paying  annual  fees  of 
$45  and  less  whether  the  amount  was  a 
minimum,  partially  waived,  or  full  fair 
market  value  fee.  Holders  whose  fees 
are  presently  set  aside  by  virtue  of 
previously  existing  "free  use" 
authorities,  such  as  the  Secretary  of 
Agriculture's  former  L-Z,  U-11.  and  36 
CFR  251.1  regulations,  were  also 
provided  copies. 

There  are  approximately  6000  special- 
use  authorizations  in  the  Northern 
Region.  Of  these,  the  following 
estimated  numbers  of  special-use 
authorizations  stand  to  be  affected  by  a 
new  minimum  fee: 


respondents,  by  category  of  special-use 
authorization,  are: 


1  Autttorizallons  witti  fees  stiO  being 
admMslared  under  ttw  tenner  "free 
uee"  auttniMes 

2  Authofizalions  tor  wtuch  Hm  tonnar 
mmimum  fee  (S25)  is  being  charged.. 

3  Auttxxizations  for  wtiich  the  curent 
fee  ($26-$45)  wiU  be  affected  by 
the  new  S46  mtnimum  lee 


200 
1400 

280 


Totals 


1880 


Analysis  of  Public  Comment 

The  Northern  Region  received  53 
responses  to  the  proposal,  four  of  which 
came  from  non-holdfers.  Overall,  this 
represents  less  than  a  three  (3)  percent 
return.  The  number  and  percent  of 


Category 

Num- 
ber 

Per- 
cent 

Norvhddera    &    State   Qmani. 

Twrrt  Rdpraaant^tiwM ^ 

Hoktefs.' „.„ .,,..1.^ 

4 

% 
3 
2 
1 
1 

18 
2 

20 
t 

T 

9 

Agrkailfejnt  ralalMri    

> 

Cuttural  RMouRiM^ 

ON  S  Gas  PIpefinaa 

4 
2 

Avialten  related „    ... 

TrMMpntaMnn— i^>a^ 

2 

34 

Cnn«TMnift«li«yi»    

4 

Water  Trarwnwsion 

Water  Impoundments 

38 

2 

53 

too 

All  comments  received  have  been 
reviewed  and  given  consideration  in 
reaching  a  decision.  A  summary  of  the 
major  comments  received  and  the  Forest 
Service  response  by  topic  follows. 

1.  Fee  Levels 

Many  respondents  (45)  felt  that  the 
proposed  $45  minimum  fee  w>s 
excessive,  primarily  because  of  the  $20 
increase  from  $25  to  $45.  Several 
suggested  that  the  fiees  remain  at  $25. 
pointing  out  that  an  80%  ($20)  annual 
increase  all  at  once  was  excessive. 
Seven  respondents  felt  that  an  increased 
minimum  fee  would  impact  senior 
citizens  pn  fixed  incomes.  A  few 
persons  commented  that  if  the  minimum 
fee  were  increased,  they  would  give  up 
their  special-use  authorizations  since 
other  alternatives  were  available  to 
them  which  did  not  require  use  of  NFS 
lands.  Three  respondents  indicated  they 
would  relinquish  their  special-use 
permit  in  the  event  of  a  minimum  fee 
increase,  apparendy  since  their  need 
and  value  of  the  use  were  not 
commensurate  with  the  cost 

Four  respondents  stated  they  had  no 
objections  to  the  proposed  fee  increase. 

Five  respondents  said  diat  the  facility 
authorized  by  special-use  permit  was 
only  available  for  seasonal,  not  year- 
round,  use  due  to  weather  or  need,  and 
that  Forest  Service  fees  should  consider 
such  use  limitations.  One  respondent 
commented  that  a  minimum  fee  increase 
would  raise  his  cost  of  doing  business. 

In  analyzing  these  comments  the 
Forest  Service  recognizes  normal 
concerns  involving  a  fee  increase  of  any 
amount.  Although  the  proposed  increase 
is  80%,  this  amounts  to  a  $20  annual 
increase.  Earlier  minimimi  fee  policies 
have  not  provided  for  periodic  reviews 
and  adjustments  to  maintain  minimum 
fees  at  a  level  reasonably  ctirrent  with 
values  and  forces  in  the  economy.  The 
periodic  adjustment  procedure  outlined 
in  the  proposal  will  assure  that  future 


adjustments  are  timely  and  the  araoont  - 
of  adjustment  limited. 

Many  minimum  fee  special-use 
authorizations  provide  benefits  of  a 
private  and  personal  nature  to  the 
holders,  often  in  connection  with  the 
holder's  private  land.  Permit  holders 
having  alternatives  available  which  do 
not  require  the  use  of  NFS  lands  may 
wish  to  consider  relinquishing  their 
special-use  permits  and  avoid  a  fee 
entirely.  These  are  individual  decisions 
which  may  be  mutually  beneficial  to  the 
holder  and  Forest  Service  in  some  cases. 
Commentors  on  seasonal  use  may  not 
recognize  that,  while  their  personal  use 
may  be  seasonal  or  of  short  duration, 
their  authorized  faciMties  often  occupy 
and  enomaber  NFS  lands  and  are 
available  for  their  use  year  long.  The 
presence  of  these  facilities  may  also 
limit  a  full  range  of  National  Forest 
management  options  and  alternatives. 

The  term  "sound  business 
management  principles"  is  used  in 
relation  to  the  establishment  of  fair 
market  value.  These  principles  include, 
but  are  not  limited  to,  appraisals,  market 
studies,  competitive  bid,  negotiation, 
and  administrative  costs  as  components 
of  the  process  used  to  obtain  the 
appropriate  charge  for  the  various  kinds 
of  special  uses.  These  principles  and 
procedures  are  common  in  the  private 
sector  as  well  as  with  Federal,  state  and 
local  agencies. 

The  Northern  Region  Minimum  Fee 
Study  included  consideration  of  a  great 
deal  of  information  gathered  in  a  1985 
minimum  study  which  reviewed 
minimiun  fee  policies  and  charges  of 
large  landowners,  such  as  timber  and 
ranch  companies,  and  state  agencies 
within  and  adjoining  the  Northern 
Region.  That  study  concludes  that 
landowners  (companies  and  agencies) 
with  demands  upon  their  property  which 
impact  both  the  property  and  the 
manager's  time  are  rapidly  moving 
toward  easily  applied  fee  schedules  for 
such  uses,  recognizing  minimum  fees  as 
sound  business. 

The  use  of  a  general  minimum  fee  is 
common  in  the  private  sector,  and 
represents  the  intrinsic  fair  maricet  value 
for  the  use.  Fair  market  value 
incorporates  several  interrelated  factors, 
which  may  include  the  suitability  of  the 
location  for  the  use,  planned  investment 
cost,  projected  income,  the  number  of 
available  alternatives,  competition  for 
the  site,  and  the  administrative  costs 
involved.  For  smaller  uses,  in  areas  of 
low  demand,  and  where  there  is  an 
adequate  supply  of  available  sites,  the 
adminiatrative  cost  of  the  use  makes  up 
a  significant  percentage  of  the  market 
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value.  This  sets  the  floor  or  minimum  for 
the  rental  fee  for  these  uses. 

Of  the  approximately  1880  notices 
mailed  out,  it  is  important  to  note  that 
less  than  3%.  or  53  parties,  responded 
with  conunents,  and  4  did  not  object  to 
an  increase.  The  very  low  number  of 
permit  holders  responding  suggests  that 
a  large  majority  have  no  concern  with  a 
proposed  new  minimum  fee  of  $45. 
Those  responding  offered  no  new 
information  that  was  not  considered  and 
evaluated  in  developing  the  Northern 
Region's  general  minimum  fee.  The 
minimum  fee  study  recognized  that 
while  there  was  support  for  a  general 
minimimi  fee  of  $57,  a  lower  fee  of  $45 
coupled  with  regular  updating  was 
considered  most  equitable  to  the  holders 
and  would  result  in  a  fair  and  equitable 
fee  for  the  use  of  NFS  lands.  That  study 
recommended  a  general  minimum  fee  of 
$45,  which  is  well  below  a  fee  of  $57 
also  supported  by  the  study. 

With  consideration  to  all  information 
available,  including  the  comments  of  all 
respondents,  a  $45  general  minimum  fee 
is  found  to  be  equitable  in  the  Northern 
Region,  and  is  adopted. 

2.  Fee  Basis 

A  nimiber  of  respondents  also 
conmiented  on  various  aspects  relative 
to  the  basis  of  Forest  Service  fees.  Nine 
felt  that  their  authorized  use  did  not 
involve  any  costs  to  the  Forset  Service 
and  asserted  that,  therefore,  no  fee 
should  be  charged  them.  Several 
respondents  felt  that  fees  should  not  be 
based  on  agency  administrative  costs, 
and  that  administrative  efficiencies 
through  centralized  procedures  and 
consolidated  permits  be  considered  as 
an  alternative  to  fee  increases.  Three 
respondents  suggested  that  there  should 
be  no  fee  when  NFS  lands  and  not 
impacted,  and  several  others  suggested 
there  be  a  second  fee  schedule  for  small, 
low-impact  users. 

From  an  administrative  perspective, 
recognizing  the  National  Forest 
management  responsibilities  Congress 
has  required  of  the  Forest  Service,  it  is 
very  difficult  to  identify  special-use 
authorizations  which  do  not  impact  the 
land  and  its  resources  and  also  not 
affect  agency  administrative  costs.  As 
outlined  in  the  proposal.  Congress  has 
provided  specific  direction  regarding  the 
charging  of  fees  for  the  use  of  NFS  lands 
and  facilities,  and  the  minimum  fee 
proposal  reflects  sound  business 
management  principles. 

Three  respondents  expressed  concern 
for  the  requirement  of  a  fee  on  the  basis 
that  the  Forest  Service  occupied  their 
lands  without  payment  of  a  fee. 
Similarly,  two  persons  felt  that  no  fee 
should  be  diarged  in  exchange  for 


granting  the  Forest  Service  reciprocal 
use  of  their  lands. 

Secretary  of  Agriculture's  Regulations 
36  CFR  251.57(b)(5)  provides  for  waiver 
of  fees  in  reciprocity  for  a  right-of-way 
conveyed  to  the  United  States.  These 
comments  will  be  referred  to  Forest 
Sujjervisors  for  further  consideration. 

3.  Fee  Waiver 

Three  respondents,  including  one 
Federal  agency  and  one  State 
government  agency,  requested  fee 
waivers.  Federal  agencies  are  exempt 
from  fees,  as  provided  by  Secretary  of 
Agriculture's  Regulation  36  CFR 
251.57(c).  State  governmental  agencies 
may  qualify  for  a  fee  waiver  under 
authority  of  S  251.57(b).  As  stated  in  the 
proposal,  a  change  in  minimum  fees  has 
no  effect  on  authority  or  procedures  for 
fee  waiver.  Decisions  on  fee  waivers 
will  remain  with  the  authorized  officer, 
however,  no  partially  waived  (reduced) 
fee  shall  be  less  than  the  established 
minimum  fee  for  the  user. 

4.  Adjustment  Indexing 

One  respondent  disagreed  with  use  of 
the  IPD-GNP  index  on  the  grounds  that 
it  does  not  accurately  portray  economic 
conditions  in  the  mid-section  of  the 
country.  While  we  recognize  that  there 
are  regional  differences  in  price 
increases  for  various  products  and 
services,  we  find  that  a  National  index 
is  commonly  used  to  adjust  rents  in  the 
private  market.  We  selected  the  IPD- 
G^  index  over  the  much-publicized 
Consumer  Price  Index-Urban  (CPI-U) 
because  it  relates  more  closely  to  land 
values. 

Implementation 

The  general  minimum  fee  of  $45  will 
apply  on  the  date  of  this  publication  in 
the  Federal  Register  to  new  special-use 
authorizations.  Holders  of  outstanding 
special-use  authorizations  affected  by 
this  change  will  be  provided  written 
notification  by  12/31/89  that  the  new 
minumum  fee  will  be  effective  and 
included  with  billings  for  Calendar  Year 
1991  fees.  This  procedure  will  provide 
approximately  one  year  of  advance 
notice  to  ciurent  permit  holders  and 
allow  them  to  adjust  for  any  increase 
from  past  fees. 

Those  permit  holders  to  be  provided 
with  notice  of  this  change  in  general 
minimum  fees  include:  (1)  Holders 
currently  charged  a  fee,  minimum  or 
otherwise,  of  $25  and  less;  (2)  Holders 
currently  charged  fees  of  $26  to  $45 
whose  fects  may  be  adjusted  to  $45;  and 
(3)  Holders  of  older  special-use 
authorizations  issued  under  rescinded 
authorities  for  free  use,  such  as 
Secretary  of  Agriculture's  Regulations 


L-2.  U-11.  or  36  CFR  251.2.  For  this  latter 
category,  all  existing  free  special-use 
authorizations  will  be  reviewed  within 
five  years  of  the  effective  date  of  this 
notice  for  determination  as  to  whether  a 
full  fee  is  appropriate  or  qualification  for 
fee  waiver  might  exist  All  permit 
holders  in  this  category  will  be  provided 
advance  notice  of  this  review  when 
initiated  by  Forest  Supervisors. 

Minimum  Fee  Adjustments 

In  the  future,  the  Northern  Region's 
general  minimum  fee  will  be  reviewed  at 
5-year  intervals  beginning  with  1995  for 
implementation  with  Calendar  Year 
1996  fees,  and  updated  by  application  of 
the  percent  of  change  in  the  Implicit 
#Price  Deflator-Gross  National  Product 
(IPD-GNP)  index  as  of  June  30  of  the 
review  year. 

Situations  may  arise  where  a  special 
minimum  fee  is  appropriate  due  to  the 
unique  nature  of  a  proposed  use  or 
availability  of  credible  information 
supporting  a  different  basis  for  a 
minimum  fee.  Such  cases  will  be  few  in 
number,  however,  Forest  Supervisors 
are  authorized  to  base  minimum  fees  for 
unique  kinds  of  uses  on  alternative 
methods,  after  consultation  with  and 
concurrence  of  the  Regional  Review 
Appraiser. 

Dated:  November  14. 1989. 
John  M.  Hu^bes. 

Deputy  Regional  Forester. 

[PR  Doc.  89-27709  Filed  11-24-89;  8:45  amj   " 

BiLUNG  COOC  1410-11-41 

Commission  on  Agricuiturai  Wortcsrs 

This  notice  announces  the  first  formal 
meeting  of  the  Commission. 

Time:  9:30  a.m.-l:30  p.m..  December 
14. 1989. 

Place:  The  Highland  Hotel,  Churchill 
Room.  1914  Connecticut  Avenue,  NW. 
Washington,  DC  20009. 

Status:  Open  meeting  except  portions 
may  be  closed  to  discuss  matters 
exempted  from  public  disclosure 
pursuant  to  subsection  (c)  of  section 
552b  of  title  5,  United  States  Code. 

Contact  Richard  Peterson.  Telephone 
(202)  673-534a 

Dated:  November  21. 1989. 
Ridurd  R.  PetenoD. 

Acting  Executive  Director,  Commission  on 
Agricultural  Workers. 

[PR  Doc.  8fr-27795  Filed  11-22-89: 10:21  amJ 
MUJNO  cooE  Mao-ta-M 
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COMMSSIOfl  OF  RHE  ARTS 
Meeting 

The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Thursday,  14 
December  1989  at  10  a  jn.  at  the 
Commission's  offices  at  7D8  Jackson 
Place.  NW.,  Washington,  DC  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington.  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066]  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Conunission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Wasliio^on,  DC.  17  November 
1989. 

Charies  H.  Atherton, 

Secretary. 

[FR  Doc.  aa-2mO  Piled  n-24-«fl;  8:45  ami 

BtUJNQ  COW  SS3».«1-«I 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1990:  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1990  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  bhnd  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  December  27, 198a 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  557-1145. 
SUPPLEMENTARY  MPORMATION:  On  June 
16,  September  15,  29  and  October  8, 

1989.  the  Committee  for  Purchase  from 
the  Biind  and  Other  Severely 
Handicapped  published  notices  (45  FR 
25601.  38266,  40160  and  41327)  of 
proposed  additions  to  Procurement  List 

1990,  which  was  published  on  November 
3,  1989  (54  FR  46540). 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  produce  the 
commodities  and  provide  tiie  service*  at 


a  fair  market  price  and  impact  of  the 
addition  on  the  current  or  moet  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  48-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1990: 

Commodities 

File,  Work  Organizer 

7520-00-286-1724 

7520-00-286-1725 

7520-00-286-1726 
Detergent,  General  Purpose 

7930-00-515-2477 

7930-00-526-2919 

7930-00-526-2920 

Services 

Janitorial/Custodial,  Edward  Zorineky 
Federal  Building,  U.S.  Post  Office  and 
Courthouse,  Omaha,  Nebraska. 

Janitorial/Custodial,  Building  2740, 
Naval  Air  Station,  Whidbey  Island, 
Washington. 

Beverly  L.  Milkman. 

Executive  Director. 

(FR  Doc.  89-27997  Filed  11-24-89;  8:45  amj 
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Procurement  List  1990:  Proposed 
Additions  and  Deletions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to  and 

deletions  from  procurement  liet. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1990  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED 
ON  OR  BEFORE:  December  27, 1969. 
ADDRESS:  Committee  for  Purchase  from 
the  BKnd  and  other  Severely 


Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beveriy  Milkman  (7001  557-1145. 
SUPPLEMENTARY  INFORMS  rio<«:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.a  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Ccmunittee  approves  the 
proposed  additions,  aJJ  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodites  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1990,  which  was 
published  November  3, 1989  (54  FR 
46540): 

Commodities 

Slacks,  Woman's 
8410-01-107-0262 
8410-01-107-0263 
8410-01-107-0264 
8410-01-107-0285 
8410-01-107-0286 
8410-01-107-0287 
8410-01-107-0268 
8410-01-107-0260 
8410-01-107-0270 
8410-01-107-0271 
8410-01-107-0272 
8410-01-107-0273 
8410-01-107-0274 
8410-01-107-0275 
8410-01-107-0276 
8410-01-107-0277 
8410-01-107-0278 
8410-01-107-0279 
8410-«l-107-02a0 
8410-01-107-0281 
8410-01-107-0282 
8410-01-107-0283 
8410-01-107-0284 
8410-01-107-0285 
8410-01-107-0286 
8410-01-107-0287 
8410-01-107-0288 
8410-01-107-0289 
8410-01-107-0290 
8410-01-107-0291 
8410-01-107-0292 
8410-«1-107-0293 
8410-01-107-0294 
8410-01-107-0295 
8410-01-107-0296 
8410-01-107-<e97 
8410-01-107-0298 
8410-01-107-0299 
8410-01-107-0301 
8410-01-107-0302 
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Services 

Cutting  and  Assembly  of  FTESFB 

System  for  C-130 
Robins  Air  Force  Base,  Georgia 
Janitorial/Custodial,  Air  National 

Guard,  Portland  Air  National  Guard 

Based,  Portland.  Oregon. 
Janitorial/Custodial,  Fort  Meade, 

Maryland. 
Janitorial/Custodial,  Lafayette  Building, 

811  Vermont  Avenue,  NW^ 

Washington,  DC. 

DeletkMM 

It  is  proposed  to  delete  the  following 
commodities  and  services  from 
Procurement  List  1990,  which  was 
published  November  3, 1989  (54  FR 
46540): 

Conmiodities 

Pallet  Material  Handling 

399O-00-L77-0044 
Clothing,  Operating  Room 

6530-00-009-7174 

6530-00-158-9890 

6530-00-172-3506 

6530-00-172-3507 

6530-00-172-3509 
Gown,  Operating,  Surgical 

6532-00-009-2034 

6532-00-009-2035 
Suit,  Convalescent 

6532-01-076-7369 

6532-01-076-8683 

6532-01-076-8684 

6532-01-076-0769 
Frame.  Picture 

7105-00-149-1276 

Services 

Grounds  Maintenance,  Hill  Air  Force 

Base,  Utah. 
Janitorial/Elevator  Operator,  VA  Qinic 

Building.  17  Court  Street,  Boston, 

Massachusetts. 
Major  Mechanical  Operation,  The 

Carter  Presidential  Library,  Atlanta, 

Georgia. 
Repair  Service  for  Electrode  Holder 

Assemblies,  Bremerton,  Washington. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  a»-27e9e  Filed  11-24-69;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  information  CotMction  Under 
Review  t»-»  me  Office  o'  Management 
andBud$e!  ;OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration 


Title:  National  Security  Assessment  of 
Defense  Subcontractor  Foreign 
Dependency.  OMB  No.  0694-0061 
Form  Number  BXA-9061 
Type  of  Request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection 

Burden-  3,000  respondents;  4,500 
reporting  hours.  Average  time  per 
respondent  is  1.5  hours. 

Needs  and  Uses:  Information  will  be 
collected  from  3,000  firms  at  the  defense 
contractor  level  to  determine  the 
magnitude  and  impact  of  foreign 
dependency  on  surge/mobilization 
capabilities.  Vulnerabilities  and  other 
problems  related  to  foreign  dependency 
will  be  identified  and  corrective  options 
recommended  to  the  Defense 
Community. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 
Frequency:  One  time 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Donald  Arbuckle 
OMB  Phone  Number  377-7340 
Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  the  DOC  Qearance 
Officer,  Edward  Michals  (202)  377-3271, 
U.S.  Department  of  Commerce,  Room 
6622. 14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Donald  Arbuckle,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  November  20, 1989. 
Edward  F.  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Clearance. 
[FR  Doc.  89-27634  Filed  11-24-89;  8:45  am] 
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Agency  hiformation  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration 

Title:  Pacific  Billfish  Angler  Survey 

Form  Number  NOAA  Form  88-10; 
OMB-0648-0020 

Type  of  Request:  Request  for 
extension  of  OMB  approval  of  a 
currently  cleared  colleuiiuii 

Burden:  2.400  respondents;  168 
repcMting  hours;  average  hours  per 
response — .07  hours 

Needs  and  Uses:  Recreational 
fishermen  who  fished  in  the  Pacific  for 


billfish  are  asked  to  supply  information 
on  tbeir  previous  year's  effort  and  catch. 
The  information  is  used  in  studies  of  the 
fishery  and  to  help  make  management 
decisions. 

Affected  Public  Individuals, 
businesses  or  other  for-profit,  small 
businesses  or  organizabans 

Frequency:  Annual 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer  Russell  Scarato. 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  £>OC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Russell  Scarato,  OMB  Desk 
Officer.  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  November  20, 1989. 
Edward  Midiab, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc.  89-27635  Filed  11-24-89;  8:45  am) 
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Bureau  of  Export  Administration 

Computer  Peripherais,  Components, 
and  Related  Test  Equipment  Tectmicai 
Advisory  Committee;  Closed  Meeting 

A  meeting  of  the  Computer 
Peripherals,  Components,  and  Related 
Test  Equipment  Technical  Advisory 
Conmiittee  will  be  held  December  19. 
1989,  at  9:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  1617-F,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  aflFect  the  level  of 
export  controls  applicable  to  computer 
peripherals,  components  and  related  test 
equipment  or  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10.  1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended. 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C 
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552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information,  call  Ruth  D.  Fitts  at  202- 
377-4959. 

Dated:  November  20, 1989. 
Betty  A.  Farrall. 

Director,  Technical  Advisory  Committee  Unit 
Office  of  Technology  and  Policy  Analysis. 
[PR  Doc.  89-27632  Filed  11-24-69;  a-45  am] 
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Export  Administration 

[Docket  Nos.  9126-01  and  9127-01] 

Action  Affecting  Export  Privileges: 
Thomas  Lee,  a.k.a.  Yuk  Sang  Lee,  and 
Nationai  Electronics 

Summary 

The  Order  of  Dismissal  of  the 
Administrative  Law  Judge  dated 
October  18, 1989,  dismissing  the  cases 
against  Thomas  Lee  and  National 
Electronics  is  vacated,  and  the  cases  are 
remanded  to  the  Administrative  Law 
Judge  for  further  proceeding  consistent 
with  this  Order. 

The  Administrative  Law  Judge,  in  an 
Order  of  Dismissal  dated  October  18, 
1989,  dismissed  the  cases  against  the 
respondents  on  the  grounds  that  the 
agency  had  not  proceeded  with  default 
submissions.  The  Administrative  Law 
Judge  stated  that  default  proceedings 
would  be  the  proper  procedure  even  in  a 
situation,  such  as  this  one,  in  which 
there  is  evidence  the  respondent  had  no 
actual  notice  of  the  charges,  because  the 
charging  letters  had  been  returned  to  the 
agency.  The  Administrative  Law  Judge 
noted  that  the  respondent  might  have 
remedies  under  15  CFR  788.18  (request 
for  reconsideration).  Because  of  due 
process  concerns  with  proceeding 
against  a  respondent  whom  the  agency 
is  aware  does  not  have  notice  of  the 
charges,  the  cases  are  remanded  to  ^e 
Administrative  Law  Judge  with 
instructions  to  stay  the  proceedings 
against  the  respondents  in  order  to 
allow  the  agency  to  effect  service  upon 
the  respondents. 


Order 

On  October  18, 1989,  the 
Administrative  Law  Judge  entered  an 
Order  of  Dismissal  in  the  cases  referred 
to  above.  The  Order  of  Dismissal  was 
referred  to  me  pursuant  to  the  Export 
Administration  Amendments  Act  of 
1985.  50  U.S.C.  App.  2412,  and  15  CFR 
788.17(a).  for  final  action.  I  hereby 
vacate  the  Order  of  Dismissal,  and 
remand  the  cases  to  the  Administrative 
Law  Judge  for  further  consideration.  The 
proceedings  are  to  be  stayed  while  the 
agency  continues  its  e^orts  to  locate  the 
respondents. 

Dated:  November  17, 1989. 
Dennb  E.  Kiosk*, 

Under  Secretary  for  Export  Administration. 

Order  of  Dismissal 

The  above  are  two  of  hve  related 
cases.  Charging  letters  in  these  two 
cases  were  filed  with  this  office  at  the 
time  of  issuance,  on  June  27, 1989.  After 
some  commimication  with  and  between 
Counsel,  the  Agency  gave  notice  that  it 
was  withdrawing  the  charging  letters  in 
the  other  three  related  cases  on 
September  28, 1989.  In  these  remaining 
two  cases  it  is  represented  that  service 
has  never  been  made  upon  the 
Respondents  and  that  correspondence 
has  been  returned. 

Agency  Counsel  contends  that  a 
default  order  is  not  appropriate  because 
the  Respondents  are  known  not  to  have 
been  actually  served  because  the 
correspondence  addressed  to  them  was 
returned  undelivered.  On  the  other  hand 
the  regulations  50  CFR  788.4(b)  provides 
"A  charging  letter,  ♦  ♦  *  shall  be  served 
upon  respondent: 

(2)  By  mailing  a  copy  by  registered  or 
certified  mail  addressed  to  the 
respondent  at  his  last  known  address: 

If,  as  I  perceive  the  program,  the  aim 
is  principally  to  inform  exporters  to 
avoid  transactions  with  those  who 
disregard  the  statute  and  regulations, 
then  changes  of  address,  names,  or  other 
devices  which  avoid  identification  and 
or  service  upon  charged  individuals, 
whether  intended  to  effect  that  result  or 
not,  should  not  be  honored.  While 
adjudication  is  in  absentia  or  without 
actual  notice  is  distasteful,  the  integrity 
of  the  system  and  the  protection  of 
legitimate  businesses  sometimes 
warrants  a  draconian  approach.  The 
Respondent  in  such  situation  is  not 
without  remedy  or  relief.  If  such  action 
is  taken  the  regulations  specifically 
provide  a  process  for  reopening  and 
reconsideration  (15  CFR  788.18). 

In  any  event,  this  matter  has  been 
before  this  Tribunal  for  more  than  three 
months  and  the  Agency  has  elected  not 
to  proceed  until  it  finds  Respondents, 


which  may  be  soon,  or  may  be  never. 
The  docket  should  not  be  tied  up,  or 
appear  to  carry  ghost  cases,  which 
cannot  be  moved  to  adjudication.  I  have 
repeatedly  counseled  that  the  Agency 
should  ascertain  the  current  addresses 
of  parties  before  attempting  to  initiate 
proceedings.  However,  those 
admonitions  have  been  ignored.  Dealing 
with  old.  stale  cases  is  difficult.  Inability 
to  notify  the  parties  is  but  one  of  the 
troublesome  aspects.  No  purpose  is  to 
be  served  by  wasting  substantial  and 
continuing  effort  in  matters  such  as  this. 

The  request  to  further  stay  these 
proceedings  indefinitely  is  Denied*  The 
cases  are  Dismissed. 

Dated:  October  18, 1989. 

Hugh  J.  Dolan, 

Administrative  Law  Judge. 

(FR  Doc  89-27636  Filed  ll-24-«9;  8:45  amj 
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Bureau  of  Export  Administration 

FiL>er  Optics  Subcommittee, 
Telecommunications  Equipment 
Tectinical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Fiber  Optics 
Sdbcommittee  of  the 
Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  December  14. 1989. 1:30  p.m..  at  the 
Herbert  C.  Hoover  Building,  Room 
2830B,  14th  Street  ft  Constitution 
Avenue.  NW..  Washington.  DC.  The 
Fiber  Optics  Subcommittee  was  formed 
to  study  fiber  optic  communications 
equipment  with  the  goal  of  making 
recommendations  to  the  Office  of 
Technology  ft  Policy  Analysis  relating  to 
the  appropriate  parameters  for 
controlling  exports  for  reasons  of 
national  security. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman 

2.  Presentation  of  Papers  or  Comments 
by  the  Public 

3.  Future  Meeting  Dates 


>  In  his  Motion.  Agency  Counsel  alludes  to  one  of 
the  cases  which  has  been  withdrawn  and  takes 
issue  with  my  comiTient  that  proceeding  against  the 
defunct  and  lapsed  corporation,  in  these 
circumstances,  is  ludicrous.  His  comments  ar« 
devoid  of  merit.  It  serves  no  purpose  to  proceed 
against  long  dead  persons  in  this  situation  whether 
they  are  human  beings  or  corporations.  The  Table  of 
Denied  parties  must  be  maintained  as  a  viable 
useful  list  to  the  business  community.  It  is 
occasionally  purged  of  obsolete  and  deceased 
parties.  To  clutter  the  list  with  dead  bodies  simply 
serves  no  purpose. 


Fffdnra!  Prgi^t- r  /  Vol.  54.  No.  226  /  Monday,  Novembra-  27,  1989  /  Notices 


Executive  Session 

4.  Discussion  of  matters  property 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto 
The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  the 
materials  be  forwarded  two  weeks  prior 
to  the  meeting  date  to  the  following 
address:  Lee  Ann  Carpenter.  Technical 
Support  Staff,  OTPA/B.XA,  Room  4069A. 
U.S.  Department  of  Commerce.  14th  & 
Pennsylvania  Ave..  NW..  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Cotinsel. 
formally  determined  on  January  10. 1968, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C 
552b(c){l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
call  Lee  Ann  Carpenter  at  (202)  377- 
2583. 

Dated:  November  20. 1989. 
B«ttyA.FemU. 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  *•  Policy  Analysis. 
[FR  Doc.  89-27668  Filed  11-24-89;  8:45  amJ 
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Radio  Subcommitte« 
Telecommijr.icatsons  f  quipment 
'echntcal  A.dvi8c>ry  Co'"f^!f'»'*- 
partiatty  Qosed  Meeting 

A  meeting  of  the  Radio  Subconunittee 
of  the  Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  December  14, 1989, 1:30  pjn.. 
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Herbert  C.  Hoover  Building.  Room  1092, 
14th  Street  &  Constitution  Ave.,  NW. 
Washington,  DC  The  Radio 
Subcommittee  was  formed  to  study 
radio  equipment  with  the  goal  of  making 
recommendations  to  the  Office  of 
Technology  ft  Policy  Analysis  relating  to 
the  appropriate  parameters  for 
controlling  exports  for  reasons  of 
national  security. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman 

2.  Presentation  of  Papers  or  Comments 
by  the  Public 

3.  Future  Meeting  Dates 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  program  and  strategic 
criteria  related  thereto 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  lC(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  writh  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portion  thereof  will  be  open  to  the 
pubHc. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Washington,  DC  2023a  For  further 
information  or  copies  of  the  minutes, 
call  Lee  Ann  Carpenter  at  (202)  377- 
2583. 

Dated:  November  20. 1989. 
Betty  A.  Fecrall, 

Director,  Technical Adiiaory  Committee  Unit, 
Office  of  Technology  Sr  Policy  Analysis. 
(FR  Doc.  8»-27670  Filed  11-24-89:  a-45  amJ 
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Switching  Suboommitles, 
Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partially  aosMi  llMting 

A  meeting  of  the  Switching 
Subcommittee  of  the 
Telecommimications  Equipment 
Technical  Advisory  Committee  will  be 
held  December  14, 1989, 1:30  p.m.. 
Herbert  C.  Hoover  Building,  Room 
1617F,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
Switching  Subcommittee  was  formed  to 
study  computer  controlled  switching 
equipment  with  the  goal  of  making 
recommendations  to  the  Office  of 
Technology  ft  Policy  Analysis  relating  to 
the  appropriate  parameters  for 
controlling  exports  for  reasons  of 
national  security. 

Agenda 

Open  Session 

1.  Opening  remarks  by  the  Chairman 

2.  Presentation  of  papers  or  comments 
by  the  public 

3.  Future  meeting  dates 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Ortier 
12356,  dealing  with  the  U.S.  and 
COCOM  program  and  strategic 
criteria  related  thereto 

The  general  session  of  the  meeting 
will  be  open  to  the  pubhc  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Conunittee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  the 
materials  be  forwarded  two  weeks  prior 
to  the  meeting  date  to  the  following 
address:  Lee  Ann  Carpenter,  Technical 
Support  Staff,  OTPA/BXA.  4069A,  U.S. 
Department  of  Commerce,  14th  ft 
Constitution  Ave.,  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10[d)  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  material  listed  in  5  U.S.C 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
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portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
call  Lee  Ann  Carpenter  at  (202)  377- 
2583. 

Dated:  November  20, 1989. 
Betty  Anne  Feneil.  i 

Director.  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  89-27671  Filed  11-24-89;  8:45  amj 

nujMG  cooe  s6io-«i-«i 


Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partiaily  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  December  14, 
1989,  9:30  a.m..  Room  1617-F.  at  the 
Herbert  C.  Hoover  Building,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to 
telecommunications  and  related 
equipment  or  technology. 

Agenda 

Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Old  business:  Combining  Radio  and 
Fiber  Optics  Subcommittees. 

4.  Review  of  Regulations:  Annual  review 
of  the  list  pursuant  to  sections  5(c)(3) 
and  5(c)(4)  of  the  Act: 

i.  ECCN  1501A  (Navigation,  direction 
finding,  radar  and  airborne 
communication  equipment) 
ii.  ECCN  1502A  (Communication, 
detection  or  tracking  equipment  using 
ultra-violet  radiation,  infrared 
radiation  or  ultrasonic  waves). 

5.  New  Business. 

6.  Future  Meeting  Dates. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 
The  general  session  of  the  meeting 

will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 


public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  the  materials 
be  forwarded  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  Technical  Support 
Staff,  OTPA/BXA.  Room  4069A,  U.S. 
Department  of  Commerce,  14th  & 
Constitution  Ave.,  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1968, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  pubhc  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or . 
portions  thereof  will  be  open  to  the 
public  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628.  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes, 
call  Lee  Ann  Carpenter  at  (202)  377- 
2583. 

Note:  The  Telecommunications  Equipment 
Technical  Advisory  Committee  is  considering 
modernization  of  ECCN's  1516. 1517. 1519, 
and  1520.  The  emphasis  is  on  eliminating 
inconsistencies  and  on  coverage  of  state-of- 
the-art  equipment  It  is  not  the  intent  of  this 
review  to  recommend  relaxation  of  controls 
except  as  incidental  to  the  modernization. 
Comments  from  the  public  are  invited. 

Dated:  November  20, 1989. 
Betty  Anne  Ferrell. 

Director.  Technical  Advisory  Committee  Unit 
Office  of  Technology  Sr  Policy  Analysis. 
(FR  Doc  89-27672  Filed  11-24-89;  8:45  amj 
■lUJNO  COM  3S10-OT-II 


MCTL  Implementation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  December  13. 
1989  at  9:30  a.m..  in  the  Herbert  C. 
Hoover  Building.  Room  B-841, 14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 


Policy  Analysis  in  the  implementation  of 
the  Militarily  Critical  Technologies  List 
(MCTL)  into  the  Export  Administration 
Regulations  as  needed.  The  meeting  is 
called  on  short  notice  because  of 
COCOM  deliberations  which  have  just 
recently  been  scheduled. 

Agenda:  General  session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Review  of  Working  Group 
Activities  on  the  following: 

(a)  Compliance  with  Decontrol 
Mandates  of  the  Export  Administration 
Regulations  (EAA). 

(b)  Rationalize  Controls  on  Intangible 
Technical  Data  Transfers. 

(c)  Remove  U.S.  Controls  on 
Reexports  from  COCOM. 

(d)  Review  and  Monitor  the  List 
Review  Process  and  TAC  Utilization. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Conunittee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address:  Ms. 
Ruth  D.  Fitts,  U.S.  Department  of 
Commerce/BXA,  Office  of  Technology  & 
Policy  Analysis,  14th  &  Constitution 
Avenue,  NW.,  Room  4069A. 
Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 
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A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628.  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-4959. 

Dated:  November  20, 1989. 
Betty  A.  Fenrell. 

Director.  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  89-27633  Filed  11-24-89;  8:45  am) 

BiUJNQ  CODE  3S10-DT-H 

Foreign-Trade  Zones  Board 
[Docltet  29-«9] 

Foreign-Trade  Zone  27— Boston,  MA; 
Application  for  Sutizona  Sites, 
Polaroid  Corporation,  Massactnisetts 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Massachusetts  Port 
Authority  (Massport).  grantee  of  FTZ 15. 
requesting  special-purpose  subzone 
status  for  seven  Polaroid  Corporation 
production  facilities  in  Massachusetts. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  8, 1989. 

Polaroid  Corporation  is  an 
international  producer  and  distributor  of 
instant  photographic  cameras,  film, 
photographic  supplies  and  electronic 
imaging/recording  devices.  It  has  plants 
in  the  United  States,  Netheriands, 
United  Kingdom,  and  Mexico,  and  has 
aimual  sales  of  some  $1.8  billion. 

The  proposed  sites  include  most  of  the 
company's  production,  packaging, 
warehouse/distribution,  and  research 
facilities  (12,000  employees)  in  the 
Boston  and  New  Bedford  areas:  (1) 
Norwood  Plant  (224  acres),  1  Upland 
Road.  Norwood;  (2)  Needham  Plant  (36 
acres).  Needham  Industrial  Park. 
Needham;  (3)  New  Bedford  Plant  (126 
acres),  100  Duchaine  Blvd..  New 
Bedford;  (4)  Waltham  Plant  (212  acres— 
3  sites),  868  Winter  Street.,  1265  Main 
St..  and  103  Fourth  St.,  Waltham;  (5) 
Freetown  Plant  (171  acres),  238  Main  St.. 
Assonet;  (6)  Boston  Plant  (.5  acres).  716 
Columbus  Ave.,  Boston;  and  (7) 
Cambridge  Plant  (Corporate 
headquarters  [22  acres),  Main  & 
Osborne  Sts.,  Cambridge. 

The  Polaroid  facilities  are  primarily 
engaged  in  the  production  and 
distribution  of  cameras  and  related 
equipment,  film,  photographic 


chemicals,  and  information  recording 
devices.  Foreign  materials  account  for 
some  50  percent  of  the  value  of  the 
finished  products.  For  cameras,  foreign 
materials  include  camera  bodies,  circuit 
boards,  capacitors,  motors,  lens  and 
miscellaneous  camera  parts.  For  film, 
the  foreign  materials  involve  a  variety  of 
chemicals  including  PSD  15  dye, 
hexadecylsalfanimido  indole,  acetates, 
toluenes,  and  alcohol  and  benzene 
compounds.  For  the  electronic  recording 
devices,  the  foreign  components  include 
capacitors,  resistors  and  transformers. 

Zone  procedures  would  exempt 
Poloraoid  from  Customs  duty  payment 
of  the  foreign  materials  used  in  its 
exports.  On  its  domestic  sales,  it  would 
be  able  to  choose  the  duty  rates  that 
apply  to  finished  products  (cameras — 
3.0%;  fibn — 3.9%;  electronic  imaging 
equipment — 4.2%).  The  duty  rates  on  the 
foreign  camera  materials  range  from  2.8 
to  10.0  percent,  the  rates  on  the  foreign 
chemicals  used  in  film  production  range 
from  3.8  to  20  percent,  and  the  rates  on 
the  foreign  components  used  in 
electronic  device  production  range  from 
6.0  to  10.0  percent.  The  application 
indicates  that  the  savings  from  zone 
procedures  will  help  improve  the 
international  competitiveness  of  the 
company's  U.S.  plants. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dermis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Edward  A. 
Goggin,  Assistant  Regional 
Commissioner,  U.S.  Customs  Service, 
Northeast  Region,  10  Causeway  Street. 
Boston,  Massachusetts  02222-1056;  and. 
Colonel  Daniel  M.  Wilson.  Division 
Engineer,  U.S.  Army  Engineer  Division 
New  England,  424  Trapelo  Road, 
Waltham.  Massachusetts  02254-9149. 

Comments  concerning  the  proposed 
foreign-trade  subzone  are  invited  in 
writing  from  interested  parties.  The  shall 
be  addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  7, 1990. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce.  District 

Office,  World  Trade  Center,  Suite  307, 

Commonwealth  Pier  Area.  Boston. 

Massachusetts  02210. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room  2835, 

14th  &  Pennsylvania  Avenue,  NW., 

Washington.  DC  20230. 


Dated:  November  17, 1980. 
)ohn ).  Da  Ponte.  Jr.. 
Executive  Secretary. 
[FR  Doc.  89-27637  Filed  U-2*-»,  MS  amj 

SNJJNQ  CODE  3S10-OS4I 


[Docl(et3-88] 

Foreign-Trade  Zone  134— 
Chattanooga,  Tennessee;  Withdrawal 
of  Application  for  Proposed  Subzons 
at  the  Komatsu  Construction/ 
Industrial  Equipment  Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  partners  for  Economic  Progress. 
Inc.,  grantee  of  Foreign-Trade  Zone  134, 
for  a  subzone  at  the  construction/ 
industrial  equipment  plant  of  Komatsu 
America  Manufacturing  Corporation  in 
Chattanooga,  Termessee.  The 
application  was  filed  on  January  18, 1988 
(53  FR  2261, 1/27/88). 

The  case  has  been  withdrawn  without 
prejudice  and  FTZ  Board  Docket  3-88  is 
closed. 

Dated:  Novemlwr  17, 1989. 
John ).  Da  Poota,  lt„ 

Executive  Secretary. 

[FR  Doc.  89-27638  Filed  11-24-89;  8:45  am] 

snuNacooc  ssio-os-m 


International  Trade  Administration 

[A-122-016] 

Choline  Chloride  from  Canada; 
Termination  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  termination  of 
antidumping  duty  administrative  review. 

summary:  On  January  31, 1989,  the 
Department  of  Commerce  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  choline 
chloride  from  Canada  (54  FR  4872).  The 
Department  is  now  terminating  that 
review. 

EFFECTWE  DATE:  November  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Maureen  McPhillips  or  Richard 
Rimlinger,  Office  of  Antidumping  Duty 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-1131. 

Termination  of  Review 

On  January  31. 1989.  we  published  a 
notice  of  initiation  of  administrative 
review  ef  the  antidumping  duty  order  on 
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choline  chloride  from  Canada  (54  FR 
4872].  That  notice  stated  that  we  wroiild 
review  Chinook  Chemicals  Company. 
Ltd.  for  the  period  January  9. 1988 
through  October  31, 1988. 

We  subsequently  published  a  notice 
of  "Pinal  Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation 
of  Antidumping  Order"  (54  FR  41316). 
The  revocation  becsnoe  effective  on 
JanBarjr  •.  IfM.  As  "  lasolt.  we  are 
temiutiag  tbe  review  for  the  period 
January  9,  IStt  tiirough  October  31, 1988. 

This  termination  of  review  and  notice 
are  in  accordance  with  section  751(a](l] 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  5  353.25  of  the  Commerce 
Department's  regulations  published  in 
the  Federal  Register  on  March  28, 1909 
(54  FR  12742)  (to  be  codified  at  19  CFR 
353.25). 

Dated:  November  IS,  1989. 
LisaB.  Bany, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Dgc.  8&-27640  Filed  11-24-89;  8:45  am] 

WLUNQ  CODE  3S10-OS-M 


[A-122-402] 

Dried  ftoavy  Safted  Codfish  From 
Canada; 

aqency:  Import  Administration/ 
Intemsbonal  Trade  Administration/ 
Department  of  Conmierce. 
action:  Final  results  of  changed 
circumstances  administrative  review, 
revocation  of  aatidumpiog  duty  order, 
and  termination  of  adaunistrative 
review. 

summary:  The  Department  of 
Commerce  (the  Department)  has 
determined  to  revoke  the  nntitinmping 
duty  order  on  certain  dried  heavy  salted 
codfish  from  Canada.  The  revocation 
covers  all  shipments  of  the  subject 
merchandise  from  Bay  Harbour  entered, 
or  withdrawn  from  warehouse,  iiot 
consumption  on  or  after  ]uly  1, 1986,  and 
any  other  shipments  of  the  subject 
merchandise  by  other  producers/ 
exporters  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
July  1, 1987. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  of  the  changed 
circumstances  administrative  review. 
We  received  no  comments.  Therefore, 
the  revocation  becomes  effective  as 
stated  above. 

EFFECTIVE  DATE:  Noven>ber  27, 1989. 
FOR  FURTMER  INFORMATION  COMTACK 
Arthur  N.  Dufiois  or  Richard  Rimlinger, 
Office  of  Coo^liance,  International 


Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  2023Q, 
telephone:  (202)  377-S312/ll3a 
SUPflEMENTAirT  NIFOWMATIOM: 

Background 

By  letter  dated  August  31, 1989, 
Codfish  Corporation,  the  petitioner  in 
this  administrative  proceedmg,  vtated 
that  it  was  no  longer  interested  in 
maintaining  the  antidumping  duty  order 
covering  the  subject  merchandise.  As  a 
result,  on  October  10, 1989,  the 
Department  of  Commerce  published  in 
the  Federal  Re^ster  (54  FR  41479)  a 
"Notice  of  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Administrative  Review,  Connderation 
of  Revocation;  and  Intent  to  Revoke 
Antidumping  Duty  Order"  on  certain 
dried  heavy  salted  codfish  from  Canada 
(50  FR  27636,  July  8. 1965).  The 
Department  has  now  completed  that 
administiative  review  ia  accordance 
vdth  section  751  of  the  Tarifi  Act  of  1930 
(the  Tariff  Act). 

Under  section  751  {b)  *od  (c)  of  the 
Tariff  Act  •»  well  as  {  353.25(d)  of  the 
Department's  regxilations  (54  FR  12780. 
March  28, 1960)  (to  be  codified  at  19  CFR 
353.25(d)),  the  Department  may  revoke 
an  antifhimpiag  duty  order  that  is  no 
longer  of  interest  to  domestic  interested 
parties. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  dried  heavy  salted 
codfish,  including  soft-dried  oodfish. 
from  Canada.  The  term  "certain  dried 
heavy  salted  codfish"  covers  dried 
heavy  salted  codfish,  including  soft 
dried,  whole  or  processed  by  removal  of 
heads,  fins,  viscera,  scales,  vertebral 
columns,  or  any  combination  thereof 
but  not  otherwise  processed,  and  not  in 
airtight  containers.  During  the  review 
period,  such  merchandise  was 
classifiable  under  item  111.2200  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  cunently  classifiable  under  items 
0305.30.60  and  0305.51.00  of  the 
Harmonized  Tariff  Schedule  piTS).  The 
TSUSA  and  HTS  numbers  are  provided 
for  convenience  and  for  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  changed  circxmistances 
administrative  review  and  revocation 
cover  all  shipments  of  the  subject 
merchandise  from  Bay  Harbour  entered, 
or  withdrawn  from  warehtnise,  for 
consumption  on  or  after  July  1, 1986,  and 
any  other  shipments  of  the  subject 
merchandise  by  other  producers/ 
exporters  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
July  1. 1987. 


Faal  Residts  of  Review  and  Revocadoa 
of  Antidunqiiaig  Daty  Order 

We  invited  ioterested  parties  to 
comment  on  the  preliminary  results  of 
the  changed  circumstances 
administrative  review  and  tentative 
determination  to  revoke  the 
antidumping  duty  order.  We  received  no 
conunents.  Therefore,  we  are  revoking 
the  order  on  certain  dried  heavy  salted 
codfish  from  Canada.  This  revocation 
applies  to  all  shipments  of  the  subject 
merchandise  from  Bay  Harbour  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  July  1, 1966,  and 
any  other  shipments  of  the  subject 
merchandise  by  other  produces/ 
exporters  entered,  or  withdrawn  from 
weu'ehouse,  for  consumption  on  or  after 
July  1, 1987.  We  selected  these  dates  as 
the  effective  dates  of  the  revocation  in 
accordance  with  secticm  751(c)  of  the 
Tariff  Act  because  these  entries  are  the 
only  ones  that  have  not  been  liquidated 
and  are  not  subject  to  final  results  of  an 
administrative  review. 

The  Department  wfll  instruct  the 
Customs  Service  to  proceed  with 
liquidation,  without  regard  to 
antidumping  duties,  of  aH  unliquidated 
entries  of  this  merchandise  from  Bay 
Harbour  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
July  1, 1086,  and  any  other  shipments  of 
the  subject  merchandise  by  other 
producers/exportets  entered,  or 
withdrawn  from  warehouse,  for 
consumption  mi  or  after  July  1, 1987.  We 
will  furdier  instruct  the  Custoais  Service 
to  Esfand  with  interest  aajr  estimated 
antidum{nng  duties  collected  with 
respect  to  entries  described  above. 

As  a  resuH  of  this  revocation,  we  are 
terminating  the  administrative  review 
covering  die  period  July  1, 1987  through 
June  30, 1988,  which  was  initiated  by  the 
Department  on  August  30, 1988  (53  FR 
33163). 

Thia  changed  drcunstances 
administrative  neview,  revocation  of 
antidumping  duty  order.  terminatioB  of 
review,  and  notioe  are  in  accordance 
with  sectionB  751(b)  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675(b)  and  (c))  and 
S§  353.22(1]  and  353.25(d)  of  the 
Department's  regulations  (54  FR  1277a- 
12781,  March  26, 1989,  to  be  codified  at 
19  CFR  353.22(f)  and  3S3.25(d)). 

Dated:  November  16, 1989. 
Lisa  B.  Bairy, 

Acting  Aeaiatant  Secretary  for  Import 
Administration. 
[FR  Doc.  8»^27«39  Filed  11-24-89: 8:45  am] 
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National  Institute  of  Standards  and 
Technology 

Improving  U.S.  Participation  in 
International  Standards  Activities; 
Opportunity  for  Interested  Parties  to 
Comment 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice  of  hearing. 

summary:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  will  hold  a 
public  hearing  to  gather  information, 
insights,  and  comments  related  to 
improving  U.S.  participation  in 
international  standards-related 
activities  and  to  possible  Government 
actions. 

date:  The  hearing  will  be  held  at  9:30 
a.m.  on  Tuesday,  April  3, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Stanley  I.  Warshaw,  Director,  Office 
of  Standards  Services,  National  Institute 
of  Standards  and  Technology, 
Administration  Building,  Room  A-603, 
Gaithersbui^.  MD  20899;  (301)  975-4000. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Commerce  is  required  to 
oversee  and  promote  U.S.  participation 
in  international  standards  activities 
under  Section  413  of  the  Trade 
Agreements  Act  of  1979.  That  legislation 
also  authorizes  the  Secretary  of 
Commerce  to  make  appropriate 
arrangements  to  ensure  adequate 
representation  of  U.S.  interests  as 
necessary. 

Consistent  with  the  Secretary's 
responsibihties  and  the  growing 
importance  of  international 
standardization  to  the  United  States, 
NIST  will  hold  a  public  hearing  to  solicit 
views  and  recommendations  concerning 
the  Government's  role.  The  central 
purpose  of  the  hearing  is  to  assess  the 
current  situation  and  to  seek  suggestions 
for  improvement,  especially  regarding 
mechanisms  for  coordinating  U.S. 
participation  in  international  standards 
activities.  Government  policy  is  to 
improve  the  acceptance  overseas  of  U.S. 
technology  and  manufacturing  practice 
and  to  promote  more  effective  U.S. 
contributions  to  international 
standardization,  certification,  quality 
assurance,  and  testing  activities. 

The  hearing  is  expected  to  include 
expressions  of  views  on  potential 
models  for  government-private  sector 
interactions,  such  as  the  Standards 
Council  of  Canada  or  any  others.  Views 
are  solicited  with  respect  to  currently 
experienced  effectiveness  and  the  likely 
improvements  from  possible  changes  in 
procedures  or  areas  of  responsibility. 


The  following  representative  subjects 
may  be  discussed  by  participants  in  the 
hearing.  They  are  offered  as  general 
guidelines  to  stimulate  contributions 
fi^m  interested  parties,  but  are  not 
intended  as  limitations  on  subject 
matter  or  documented  points  of  view. 

Overview 

Does  the  U.S.  standards  systems,  as 
presently  constituted,  adequately  serve 
the  Nation's  trading  needs  in  today's 
international  climate?  Identify  any 
weaknesses  that  require  strengthening. 

Is  there  adequate  participation  by 
representatives  of  the  public  and  private 
sectors?  In  other  countries  governments 
play  a  more  formal  role  in  standards. 
Are  their  systems  more  effective  than 
ours?  What  should  be  the  U.S. 
Government's  role?  If  more  coordination 
is  needed  among  the  many  U.S.  interests 
concerned  with  standards  and  trade, 
what  changes  might  be  beneficial?  Is  the 
Standards  Council  of  Canada  a  model 
which  the  United  States  should 
consider? 

Standards  Participation 

Does  your  organization  send 
representatives  to  participate  in 
international  standards  committee 
meetings?  On  a  regular  and  continuing 
basis?  Cite  mechanisms  which  permit 
such  participation  and  describe 
deterrents  and  possible  techniques  for 
improvement. 

Who  in  your  organization  has 
responsibility  for  international 
standards  activities?  Describe  the 
degree  to  which  committee  organization 
and  procedures  facilitate  or  hinder 
adequate  participation  and  compare 
with  efforts  from  other  countries.  Is  the 
current  U.S.  standards  infrastructure 
sufficiently  supportive  of  and  adequate 
for  your  organization's  interests? 
Suggest  any  mechanisms  that  might 
improve  the  situation  for  your 
organization. 

Are  you  an  active  participant  in  one 
or  more  technical  advisory  groups 
(TAGs)?  Is  there  broad  and  adequate 
representation  from  the  various  U.S. 
interests?  Describe  the  success  or  failure 
of  the  TAG  in  providing  the  needed 
forum  for  developing  the  U.S.  position, 
and  the  ability  of  U.S.  delegates  to  gain 
international  acceptance  of  a  U.S.  TAG 
position.  What  factors  contribute  to 
success  and/or  failure? 

How  can  we  best  ensure  appropriate 
technical  and  financial  support  for 
international  standardization  activities? 
Should  the  Government  help  finance 


participation,  especially  by  small  and 
medium-sized  companies? 

Standards  Usage 

What  is  the  relative  utility  of  domestic 
and  international  standards  for  your 
operations?  What  standards  do  you  use 
for  trading  in  foreign  markets?  Describe 
any  problems  you  encounter  with 
language,  units  of  measure, 
obsolescence,  etc. 

Have  you  encountered  any  standards- 
related  trade  barriers?  Document 
experiences. 

Testing  and  Certification 

Describe  any  problems  associated 
with  acceptance  of  your  products  in 
foreign  markets,  including  any 
burdensome  testing  or  re-testing  that 
you  have  experienced.  Do  you  rely  on 
any  existing  agreements  for  acceptance 
of  U.S.  test  data?  Do  you  use  the 
services  of  domestic  testing  and 
certification  bodies,  and  have  you  relied 
on  self-certification  for  either  domestic 
or  foreign  sales? 

Describe  any  barriers  to  the 
acceptance  of  your  product  in  foreign 
markets,  including  the  role  of  testing. 
What  is  the  impact  of  the  cost  of  testing 
and/or  certification  on  your  gaining 
produce  acceptance?  What  strategies  do 
you  recommend  for  improving  export 
potential? 

The  information  and  comments 
obtained  from  the  public  hearing  will  be 
used  to  make  recommendations  to  the 
Secretary  of  Commerce  to  improve  the 
effectiveness  of  U.S.  participation  in 
international  standards-related 
activities,  coordination  with  the  private 
sector,  and  delegation  of  any 
appropriate  responsibilities  to  achieve 
these  objectives. 

The  hearing  will  be  held  at  9:30  a.m. 
on  April  3, 1990,  in  the  Auditorium  at  the 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  DC  20230.  Persons  who 
wish  to  participate  in  the  hearing  must 
submit  a  written  request  to  Dr.  Stanley  I. 
Warshaw,  Director.  Office  of  Standards 
Services,  National  Institute  of  Standards 
and  Technology,  Administrative 
Building,  Room  A-603,  Gaithersburg, 
MD.  20899.  Requests  should  contain:  (1) 
The  person's  name,  address,  telephone 
and  facsimile  numbers,  and  affiliations; 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of 
points  to  be  discussed.  Oral 
presentations  will  be  limited  to  topics 
specified  in  the  written  requests. 
Individuals  who  are  unable  to  attend  the 
hearing  may  submit  written  comments 
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to  Dr.  Stanley  Warshaw  at  the  above 
address.  Both  leqaests  and  coirnnents 
must  be  received  by  March  22, 1990. 
Those  persons  wishing  to  appear  at  the 
bearing  will  be  notified  of  the  time 
allotted  £or  their  presentations. 

Dated:  November  21, 1988. 
Rflyiiiuuu  G.  Kaiiiiiicii 

Acting  Director. 

[FR  Doc.  89-27699  Filed  11-24-89;  8:45  amj 

WLUNQ  COOe  3610-1*-* 

National  Oceanic  and  Atmosplteric 
Administration 

Evaluation  of  State/Territoiial  Coastal 
Management  Programs,  Coastal 
Energy  Impact  Program  and  National 
Estuarine  11— STch  Reserves 

AQENCV.  Offtoe  of  Ocean  and  Coastal 
Resource  Management  National  Ocean 
Service,  NOAA.  Commerce, 

action:  Notice  of  availability  of 
evaluation  Rncfings. 

summary:  Notice  is  hereby  given  of  tiie 
availability  of  tiie  evakiation  findings 
for  the  Delaware.  Rhode  Island,  and 
Maine  Coastal  Management  Programs, 
and  the  New  York  (Hudson  River). 
Alabama  [Weeks  Bay],  and  California 
(Tijuana  River]  National  Estuarine 
Research  Reserves.  Section  312  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (CZMA).  requires  a 
continuing  review  of  the  performance  of 
each  coastal  atate  with  respect  to  funds 
authorized  under  the  CZMA  and  to  the 
implementation  of  its  federally  approved 
Coastal  Management  Program.  The 
states  evaluated  were  found  to  be 
adhering  to  the  programmatic  terms  of 
their  Hnancial  assistance  awards  and  to 
their  approved  coastal  management 
prc^ams;  and  to  be  making  progress  on 
award  tasks,  special  award  conditions, 
and  significant  improvement  tasks 
aimed  at  program  implementation  and 
enSorcement,  as  appropriate. 
Accomplishments  in  implementing 
Coastal  Management  Programs  were 
occurring  with  re^)ect  to  the  national 
coastal  management  objectives 
identified  in  section  303(2]  (A)-(I]  of  the 
CZMA.  A  copy  of  the  assessment  and 
detailed  findings  for  these  programs 
may  be  obtained  on  request  from:  John 
H.  McLeod.  Evaluation  Officer,  Policy 
Coordination  Division.  Office  of  Ocean 
and  Coastal  Resource  Management. 
National  Ocean  Service,  NOAA,  1825 
Connecticut  Avenue.  NW.,  Washington. 
DC  20235  (telephone  202/673-5104]. 


Federal  Domestic  Assistance  Catalog  11.419. 

Coastal  Zone  Management  Prograoi 

Administration. 

Virginia  K.  TifHUS, 

Assistaat  AdmJniatrator  for  Ocean  Services 

and  Coastal  Zone  Management 

[FR  Doc  89-27729  Filed  11-24-89;  8:45  am] 

BILUNO  COOE  3510-OS-M 


Intent  to  Evaluate  ttie  Performance  of 
Several  Coastal  Management 
Programs 

AQEMCV:  National  Oceanic  and 

Atmospheric  Administration,  National 

Ocean  Service,  Office  of  Ocean  and 

Coastal  Resource  Management, 

Commerce. 

ACTION:  Notice  of  intent  to  evaluate. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resources  Management 
(OCRM],  announces  its  intent  to 
evaluate  the  performance  of  the  Guam 
Coastal  Management  Program  (CMP], 
Northern  Marianas  CMP,  and  Oregon 
CMP.  the  interstate  allocation  award  to 
the  National  Coast*!  Resoarces 
Research  and  Development  Institute  and 
the  Rookery  Bay  (Florida]  National 
Estuarine  Research  Reserve  through 
March  31. 1990.  Evaluation  of  coastal 
management  programs  wiO  be 
conducted  pursuaiU  to  section  312  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (CZMA).  which  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management,  including  detailed  findings 
regarding  the  extent  to  which  the  state 
has  implemented  arul  enforced  the 
program  approved  by  the  Secretary  of 
Commertse,  addressed  the  coastal 
management  needs  identified  in  section 
303(2]  (A]  throu^  (1]  of  the  CZMA.  and 
adhered  to  the  terms  of  any  grant,  loan 
or  cooperative  agreement  funded  under 
the  CZMA.  Evaluation  of  the  mterstate 
allocation  award  under  CZMA  section 
309  will  be  conducted  imder  (!ZMA 
section  312.  which  requires  the  review  of 
any  grant  loan  or  cooperative 
agreement  funded  under  the  C2JMA. 
Evaluation  of  the  National  Estuarine 
Research  Reserve  will  be  conducted 
pursuant  to  section  315(f]  of  the  CZMA. 
which  requires  the  periodic  review  of 
the  performance  of  each  reserve  with 
respect  to  its  operation  and 
management.  "Hie  revievrs  involve 
consideration  of  written  submissions,  a 
site  visit  to  the  state,  and  consultations 
with  interested  Federal,  state  and  local 
agencies  and  with  members  of  the 
public  Public  meetings  will  be  held  as 


part  of  the  site  visits.  The  respective 
state  will  issue  notice  of  these  meetings. 
Copies  of  each  state's  most  recent 
performance  report,  as  well  as  OCRM's 
notification  letter  and  supplemental 
information  request  letter  to  the  state 
are  available  upon  request  from  the 
OCRM.  Written  comments  from  all 
interested  parties  on  each  of  these 
programs  are  enconraged  at  this  time. 
Please  direct  comments  to  John  H. 
McLeod  (see  further  information  contact 
below].  OCRM  will  place  a  subsequent 
notice  in  the  Federal  Ref^sler 
announcing  the  availability  of  the  Final 
Findings  based  on  each  evaluation. 

FOR  FURTHER  mFOOMATlON  CONTACT: 

John  R  McLeod.  Evaluation  Officer, 
Policy  Coordination  Division.  Office  of 
Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service. 
NOAA.  1825  Connecticut  Avenue.  NW.. 
Washmgton.  DC  20235  (telephone:  202/ 
673-5104]. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  November  15, 1989. 

Vlr^a  K.  Tippie. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 

(FR  Doc  8B-27730  Fded  11-24-89;  8:45  am] 
BtU-INQ  CODE  SSKMM-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AMD 
SPACE  ADMtNtSTTtATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

agency:  Department  of  Defense  (DODJ. 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

action:  Notice. 

SUMMABY:  Umier  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR] 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirements 
regarding  Contractor's  Signatiu'e 
Authority. 
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ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer,  OMB 
Room  3235,  NEOB,  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Victoria  Moss.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  523-5168 
or  Mr.  Owen  Green,  Defense  Acquisition 
Regulatory  Council,  (703)  697-7288. 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose 

Entities  doing  business  with  the 
Government  must  identify  those  persons 
who  have  authority  to  bind  the 
principal.  This  information  is  needed  to 
ensure  that  Government  contracts  are 
legal  and  binding. 

The  information  is  used  by  the 
contracting  officer  to  ensure  that 
authorized  persons  sign  contracts. 

b.  Annual  Reporting  Burden 
The  aimual  reporting  burden  is 

estimated  as  follows:  Respondents, 
12.000;  responses  per  respondent.  10; 
total  annual  responses.  120.000;  hours 
per  response.  .017;  and  total  response 
burden  hours,  2.040. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4041. 
Washington.  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0033,  Contractor's  Signature 
Authority.  | 

Dated:  November  17, 1989. 
Margaret  A.  Willis, 
FAR  Secretariat 
(FR  Doc.  89-27711  Filed  ll-24-e9;  8:45  amj 

BILUNO  COOE  W20-JC-H 

General  Services  Administration 

National  Aeronautics  and  Space 

Administration 

Federal  Acquisition  Regulation  (FAR); 

Information  Collection  Under  OMB 

Review 

agencies:  Department  of  Defense 

(DOD),  General  Services  Administration 

(GSA).  and  National  Aeronautics  and 

Space  Administration  (NASA). 

action:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR] 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirements 
regarding  Authorized  Negotiators. 


ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer.  OMB. 
Room  3235.  NEOB.  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Victoria  Moss.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  523-5168 
or  Mr.  Owen  Green.  Defense  Acquisition 
Regulatory  Council,  (703)  697-7268. 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose 

Firms  offering  supplies  or  services  to 
the  Government  tmder  negotiated 
solicitations  must  provide  the  names, 
titles,  and  telephone  numbers  of 
authorized  negotiators  to  assure  that 
discussions  are  held  with  authorized 
individuals. 

The  information  collected  is  referred 
to  before  contract  negotiations  and  it 
becomes  part  of  the  official  contract  file. 

b.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
61.875;  responses  per  respondent,  8; 
annual  responses,  495,000;  hours  per 
response.  .017;  and  total  response 
burden  hours,  8.415. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0048.  Authorized  Negotiators. 

Dated:  Novemt>er  17, 1989. 
Margaret  A.  Willis, 
FAR  Secretariat 

(FR  Doc.  89-27712  Filed  11-24-89;  8:45  am] 

BtLUNQ  CODE  SS2fr-JC-« 


National  Aeronautics  and  Space 
Administration 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AGENCIES:  Department  of  Defense 
(DOD],  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35],  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 


request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Information  Regarding 
Previous  Contracts. 
ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer.  OMB. 
Room  3235.  NEOB.  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Victoria  Moss,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  523-5168 
or  Mr.  Owen  Green.  Defense  Acquisition 
Regulatory  Council.  (703)  697-7268. 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose 

When  the  same  item  or  class  of  items 
is  being  acquired  by  more  than  one 
agency,  the  exchange  and  coordination 
of  pertinent  information,  particularly 
cost  and  pricing  data,  is  necessary  to 
promote  uniformity  of  treatment  of 
major  issues  and  the  resolution  of 
particularly  difficult  or  controversial 
issues.  For  this  reason,  the  contracting 
officer,  early  in  a  negotiation  of  a 
contract,  or  in  connection  with  the 
review  of  a  subcontract  must  request  the 
contractor  to  furnish  information  as  to 
the  contractor's  or  subcontractor's 
previous  Government  contracts  and 
subcontracts  for  the  same  or  similar  end 
items  and  major  subcontractor 
components.  This  information  is 
particularly  beneficial  during  the  period 
of  acquisition  planning,  presolicitation, 
evaluation,  and  preaward  survey.  The 
information  is  used  to  determine  a  firm's 
responsibility. 

b.  Annual  Reporting  Burden: 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
2.000;  responses  per  respondent  10;  total 
annual  responses.  20.000;  hours  per 
response.  25;  and  total  response  burden 
hours.  5,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  fi'om 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Conti^l  No. 
9000-0036.  Information  Regarding 
Previous  Contracts. 

Dated:  November  17, 1989 
Margaret  A  Willis, 
FAR  Secretariat 

(FR  Doc.  89-27713  Filed  11-24-89;  8:45  am] 

BtLXJNO  CODE  M20-JC-M 
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DEPARTMEUT  OF  ENERGY 

Fedcnt  Cnvr^y  RoyuMoiy 
Commission 

(Docket  No*.  ER90-68-0M,  «t  aL] 

Portland  Gen«ra;  Electric  Co^  et  al., 
EJectric  Rate  SmaO  Poofter  Production, 
and  Inte  »cc^«r)g  Oireclorale  Ffliogs 

November  17,  1989. 

Take  notics  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Portland  General  Electric  Company 
(Docket  No.  ER9»-«a-000] 

Take  notice  that  oo  November  15, 
1989,  Portland  General  Electric 
Company  (PG&E)  tendered  for  filing  its 
revised  Average  System  Cost  (ASQ  rate 
which  became  elective  with  service  on 
and  after  October  14. 1987.  This  filing 
includes  a  revised  Appendix  1,  Exhibit  C 
of  the  Residential  Piirchase  and  Sale 
Agreement  along  with  the  authorization 
to  implement  the  tariff  change  from  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  December  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

2.  Unisa  VieirJBnc.  Company 

Pocket  No.  ER9O-«7-O80q 

Take  notice  that  Union  Electric 
Comprany  on  November  14, 1989, 
tendered  for  fflmg  Substitute  Power 
Agreements  with  varying  dates  in  1989, 
with  the  Cities  of  Clarksville,  Perry, 
Hannibal,  Fannington,  Centralia, 
Kirkwood,  Rotla,  St  fames,  and 
Owemville,  Missomi:  'Citizens  Electric 
Corporation:  Sho-Me  Powen  and  West 
Point  Municipal  Utility  System, 
providing  for  the  sale  of  substitute 
electric  service. 

Comment  date:  December  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pubtic  Sarvica  CoaspaDy  of  Oklahoma 

[Docket  No.  ERgO-88-000] 

Take  notice  that  on  November  13, 
1989,  Public  Service  Company  of 
Oklahoma  (PSO)  submitted  for  filing  an 
executed  Letter  Agreement,  dated 
September  20, 1989,  between  PSO  and 
the  Southwestern  Power  Administration 
(SWPA)  amending  the  contract,  dated 
November  10. 1977.  between  PSO  and 
SWPA.  The  amendment  is  technical  in 
nature,  modifying  certain  scheduling 
arrangements  between  the  two  parties. 
PSO  seeks  an  effective  date  of 
September  29, 1989,  and,  according 
seeks  waiver  of  the  Conmiission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
SWPA  and  the  Oklahoma  Corporation 
Commission.  Copies  of  the  transmittal 


letter  only  were  served  on  PSO's  otha- 
wlaolesale  custoners. 

Coarmeatdate:  December  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Iowa  PmUIc  Service  Company 

[Docket  No.  ERgO-6-ODD] 

Take  notice  that  on  November  14. 
1989,  Iowa  Public  Service  Company 
amended  its  filing  regarding  a  Letter 
Agreement  dated  August  18, 1989, 
whereby  Iowa  Public  Service  Company 
(IPS)  wUl  sell  to  Dairyland  Power 
Cooperative  (Dairyland)  energy  for  a 
period  commencing  September  16, 1989 
and  ending  October  13, 1989.  IPS 
requests  that  the  negotiated  Agreement 
be  made  effective  as  of  September  16, 
1989. 

Copies  of  this  filing  were  served  on 
Dairyland  and  flie  Iowa  Utilities  Board. 

Comment  date:  December  4. 1989,  in 
accordance  with  Staedard  Para^apfa  E 
at  the  end  of  this  notice. 

5.  Oklakean  Gas  and  Electric  Ccanpany 

[Docket  No.  ER90-71-OOC(] 

Take  notice  that  on  November  16. 
1989,  Oklahoma  Gas  and  Electric 
Company  {OG&E)  tendered  for  filing  a 
set  of  three  Amended  Appendices 
between  OC&E  and  the  Oklahoma 
Municipal  Power  AuUiority  (OMPA). 

The  Amendments  modify  the 
TransmisaioB  Service  Agreement 
Appendix  "A".  Appendix  "F*  and 
Appendix  13". 

Copies  of  this  filing  have  been  served 
on  OMPA,  the  Corporation  Commission 
of  the  State  of  Oklahoma  and  the 
Arkansas  Public  Service  Commission. 

Comment  date:  December  4, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noltice. 

6.  Long  Lake  Energy  Coipoutien 

[Docket  No.  ELSO-MXX)] 

Take  notice  that  on  November  6, 1989, 
Long  L^e  Energy  Corporation  (Long 
Lake)  submitted  for  filing  a  petition  for  a 
declaratory  order.  Long  Lake  requests 
the  Commission  to  declare  that  Long 
Lake's  meseut  ownership  interest  in 
Commonwealth  Atlantic  Limited 
Partnership  (Commonwealth),  an  entity 
that  intends  to  baild  and  operate  a  240 
MW  powerplant  by  March  1992.  will  not 
affect  the  status  under  the  Pubhc  Utility 
Regulatory  Policies  Act  of  1978  of  the 
qualifying  facilities  that  Long  Lake  now 
owns.  In  addition.  Long  Lake  requests 
that  the  Commission  determine  that  its 
ownersbip  interest  in  Commonwealth 
does  not  tcigger  section  292.206(b)  of  the 
Commission's  regulations,  18  CFR 
292.206(b)  (1989),  with  respect  to  Long 
Lake  and  any  other  person. 


Comment  date:  December  15, 1960,  in 
aocordanoe  with  Standard  Paragraph  E 
end  of  this  notice. 

7.  Consumers  Power  Company 

Pocket  No.  ERdO-69-090] 

Take  notice  that  Consumers  Power 
Company  (Consumers  Power)  oo 
November  IS.  1989  tendered  for  filing 
proposed  changes  in  its  FERC  Electric 
Service  Tariff,  First  Revised  Volume  No. 
1.  Consumers  Power  states  that  the 
following  wholesale  customers  in  the 
State  of  Michigan  would  be  affected  by 
the  changes:  Gty  of  Eaton  Rapids,  City 
of  Charlevoix,  Edison  Sault  Electric 
Company,  City  of  Harbor  Springs,  City 
of  Petoskey,  Village  of  Chelsea,  City  of 
Portland.  City  of  9t.  Louis,  Wolverine 
Power  Supply  Electric  Cooperative,  bic.. 
City  of  Bay  City,  Southeastern  Michigan 
Rural  Electric  Cc»perative,  Alpena 
Power  Corapaay,  City  of  Lowell  and 
City  of  Hart 

Consumers  Po«ver  states  that  the 
proposed  Gfaanges  in  capacity  and 
enei^  chaiqges,  based  on  agreements 
with  each  of  its  wholesale  electric 
customers,  an  designed  to  permit 
Consumers  Power  to  seciu*  3.25  percent 
annual  increase  in  base  wholesale  rates 
over  the  1990-1996  period.  The  filing 
alao  contains  various  tariff  changes 
large  to  darify  provisions  governing  the 
application  of  the  Maximum  Demand, 
On-Peak  Billing  Demand,  Metering 
Adjustment,  Substatioa  Ownership,  and 
Transmission  Charge  for  Service  fiom 
the  Delivery  Point  to  Additional 
Metering  Points  as  well  as  various  rules 
in  the  Standard  Rules  and  Regulations 
applicable  to  Wholesale  for  Resale 
Electric  Service.  T^  requested  effective 
date  of  the  proposed  changes  is  January 
1,1990. 

Consumers  Power  states  that  die 
increase  in  rates  is  necessary  to  recover 
increased  operating  costs,  fixed  costs 
including  a  reasonable  return  on 
investment  and  fifty  percent  of  its 
prudent  investment  in  its  abandoned 
Midland  nuclear  plant  consistent  with 
the  formula  prescribed  in  FERC  Opinion 
No.  295. 

Copies  of  the  fihng  were  served  upon 
Consumers  Power's  jurisdictional 
customers  and  on  ^  Michigan  PubUc 
Service  Commission. 

Comment  date:  December  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Royster  Phosphates.  Inc. 

[Docket  Na  QF90-24-000] 

On  November  3, 1999.  Royster 
Phosphates,  Inc.  (Applicant)  of.  P.O. 
Drawer  797,  Mulberry,  Florida  33860. 
submitted  for  filing  an  application  for 
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certification  of  a  facility  as  a  qualifying 

cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Manatee 
County,  Florida.  The  facility  will  consist 
of  a  boiler  and  an  extraction/ 
condensing  steam  turbine  generating 
unit.  Extraction  steam  will  be  used  to 
supply  a  portion  of  the  thermal  needs  of 
a  fertilizer  manufacturing  process.  The 
electric  power  production  capacity  of 
the  facility  will  be  40  MW.  The  primary 
energy  source  will  be  waste  heat  from 
the  phosphate  fertilizer  manufacturing 
plant.  Installation  will  begin  between 
January  and  July.  1990. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arkansas  Power  k  Light  Company 
Pocket  No.  ERgO-65-000] 

Take  notice  that  on  November  13, 
1989,  Arkansas  Power  &  Light  Company 
(AP&L)  submitted  for  filing  a  proposed 
plan  to  distribute  $330,347  to  its 
wholesale  customers  resulting  from 
FERC  approval  of  an  Otter  of  Settlement 
filed  in  FERC  Docket  Nos.  FA86-19-002, 
etal. 

Copies  of  the  filing  have  been  served 
on  AP&L's  wholesale  customers. 

Comment  date:  December  1, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10,  Illinois  Power  Company 

Pocket  No.  EL90-6-000] 

Take  notice  that  Illinois  Power 
Company  (Illinois  Power)  on  October  26, 
1989,  filed  a  Petition  for  Waiver  of 
Regulations. 

By  this  Petition  Illinois  Power  requests 
waiver,  in  the  event  the  Commission 
determines  that  a  waiver  is  required,  of 
§  35.14(a)(6)  of  the  Commission's 
Regulations  and  any  other  regulations  of 
the  Commission  necessary  to  permit 
Illinois  Power  to  recover  through  its 
wholesale  fuel  adjustment  clause:  (i) 
certain  amounts  paid  in  consideration 
for  release  from  a  coal  supply  agreement 
and  related  transportation  agreements; 
and  (ii)  certain  charges  from  Electric 
Energy  Incorporated  which  charges 
reflected  amoimts  paid  in  consideration 
for  release  from  coal  supply  contracts. 
Illinois  Power  states  that  the  coal  supply 
contract  buyout  costs  were  related  only 
to  the  purchase  and  transportation  of 
coal  and  contained  no  litigation  or 
administrative  expenses.  Further, 
Illinois  Power  states  that  the  sole 


purpose  of  the  coal  supply  contact 
buyout  was  to  enable  Illinois  Power  to 
take  advantage  of  an  opportunity  to 
purchase  coal  from  another  suppUer  at 
significantly  lower  costs.  As  a  result  of 
the  coal  supply  contract  buyout,  Illinois 
Power  states  that  both  its  retail  and 
wholesale  customers  realized  significant 
cost  savings. 

Comment  date:  December  7, 1989,  in 
accordance  with  Standard  Para^aph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  89-27687  Filed  11-24-89;  8:45  am) 

BILLING  COOE  6717-01-M 


[Project  Nos.  1432-004,  st  aL] 

Hydroelectric  Appttcations;  Wards 
Cove  Packing  Co.,  et  al.;  Appffcations 
FHed  With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  1432-004. 

c.  Date  Filed:  June  22, 1989. 

d.  Applicant:  Wards  Cove  Packing 
Company. 

e.  Name  of  Project  Dry  Spruce  Bay. 
/.  Location:  On  Dry  Spruce  Bay 

partially  within  land  administered  by 
the  Bureau  of  Land  Management  in  the 
Kodiak  Island  Borough  of  Alaska, 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-e25(r). 

h.  Applicant  Contact:  Mr.  R.  Eldridge 
Hicks,  Hicks,  Boyd,  Chandler  & 
Falconer.  550  W.  7th  Avenue,  Suite  1530. 
Anchorage.  AK  99501. 


/.  FERC  Contact:  Mr.  William  Roy- 
Harrison  (202)  357-0845. 

/  Comment  Date:  January  2, 199a 

A.  Description  of  Project  The  existing 
project  has  the  following  fadhties:  (1) 
Two  ditches  diverting  runoff  from  the 
sides  of  two  unnamed  creeks  into  the 
project  one  is  50-foot-wide  and  920-foot- 
long,  the  second  is  50-foot-wide  and 
1,055-foot-long;  (2)  an  upper  storage 
pond  with  62-acre-foot  capacity 
controlled  by  an  earthen  dam,  200-foot- 
long  and  60-foot-wide  with  a  maximum 
height  of  6  feet  (3)  a  water  conveyance 
system  from  the  upper  pond  to  a  lower 
pond  consisting  of:  a  170-foot-long 
wooden  flume;  a  275-foot-long,  12-inch- 
diameter  wood  stave  pipe  and  a  200- 
foot-long  overflow  ditch;  (4)  a  lower 
storage  pond  with  9-acre-foot  capacity 
controlled  by  an  earthen  dam  200-foot- 
long  and  60-foot-wide  with  a  maximiun 
height  of  6  feet;  (5)  a  d.772-foot-k>ng 
pipeline  fiom  the  lower  pond  to  the 
powerhouse  consisting  of  an  upper 
section  of  8-inch-diameter  pvc  pipe 
inside  the  original  wood  stave  pipe  and 
the  remaining  section  a  4,482-foot-long, 
12-inch-diameter  steel  pipe;  (6)  a 
powerhouse  on  a  concrete  slab 
foundation  containing  a  Pelton  wheel 
turbine  generating  unit  %vith  a  rated 
capacity  of  75  kilowatts;  and  (7)  related 
facilities.  The  applicant  estimates  an 
average  annual  energy  generation  of 
300.000  KWh,  and  will  use  this  energy 
on  site  at  the  Port  Bailey  seafood 
processing  plant 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C,  and  Dl. 

2a.  Type  of  Application:  New  license. 

b.  Project  No.:  1953-003. 

c.  Date  Filed:  June  29. 1989. 

d.  Applicant:  Consolidated  Water 
Power  Company. 

e.  Name  of  Project  DuBay  Project 

/.  Location:  On  the  Wisconsin  River  in 
Marathon.  Portage,  and  Wood  Counties, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Kenneth  K. 
Knapp.  Consolidated  Water  Power 
Company,  231  First  Ave.  North.  P.O.  Box 
8050,  Wisconsin  Rapids,  WI  54485.  (715) 
422-3073. 

J.  FERC  Contact  Robert  Bell  (202) 
357-0806. 

/  Comment  Date:  January  26. 1990. 

A.  Description  of  Project  The  project 
as  licensed  consists  of  the  following:  (1) 
A  730-foot-Iong  concrete  gravity  dam 
comprising  2  non-overflow  sections;  a 
spillway  section  with  11  tainter  gates 
and  an  intake  section  varying  in  height 
from  20  feet  to  38  feet  a  74100-foot-long 
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earthen  dike  on  the  west  abutment  and 
a  short  earthen  dike  at  the  east 
abutment;  (2)  an  impoundment  having  a 
surface  area  of  7,800  acres  with  a 
storage  capacity  of  128,000  acre-feet  and 
normal  water  surface  elevation  of 
1,116.2  feet  msl;  (3)  an  integral  intake 
powerhouse  containing  four  generating 
units  having  a  total  installed  capacity  of 
7,200  kW;  (4)  a  substation  containing 
three  single-phase  OA/FA  type.  2,500 
kVA  oil-filled  transformers  at  a  voltage 
rating  of  4.14/46  kV;  (5)  a  21-nule-long. 
46-kV  transmission  line;  and  (6) 
appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
43.2  GWh  and  own  all  existing  project 
facilities.  All  project  energy  generated 
would  be  utilized  by  the  Applicant  for 
sale  to  its  customers. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act  Based  on  the  license  expiration  of 
June  30, 1991,  the  Applicant's  estimated 
net  investment  in  the  project  would 
amount  to  $1,345,000. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andDl. 

3a.  Type  of  Application:  Amendment  of 
license 

b.  Project  No:  223^-019. 

c.  Date  Filed:  February  24. 1989. 

d.  Applicant-  James  River  Corporation. 

e.  Name  of  Project-  Willamette  Falls 
Project 

/.  Location:  Clackamas,  Oregon. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act  16  U.S.C.  817(b). 

h.  Applicant  Contact-  Mr.  R.E 
Bennett,  Plant  Manager,  James  River 
Corporation,  4800  Mill  St.,  West  Linn, 
OR  97068,  (503)  656-2951. 

/.  FERC  Contact-  Robert  Crowley. 
(202)  357-0664. 

/  Comment  Date:  December  22, 1989. 

k.  Description  of  Amendment:  The 
licensee  requests  the  Commission  to 
allow  the  removal  of  10  hydroelectric 
generating  units  because  of  excessive 
operation  and  maintenance  costs  and 
agency  restrictions  on  the  use  of  stream 
flow  for  power  generating  purposes. 

Granting  the  licensee's  request  would 
reduce  the  project's  installed  capacity 
from  47.000-hp  to  34,600-hp. 

T31T1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C 
and  D2. 

4a.  Type  of  Application:  Amendment  of 
License 

b.  Project  No:  2741-007. 

c.  Date  Filed:  July  31, 1989. 


d.  Applicant:  Kings  River 
Conservation  District. 

e.  Name  of  Project-  Pine  Flat 

/.  Location:  On  the  Kings  River  in 
Fresno  County  California. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact-  Mr.  Jeff  Taylor. 
4886  East  Jensen  Avenue,  Fresno.  CA 
93725,  (209)  237-5567. 

/.  FERC  Contact-  John  Warner,  (202) 
357-0662. 

/  Comment  Date:  December  21. 1989. 

A.  Description  of  Project  The  Kings 
River  Conservation  District  requests  to 
amend  the  license  for  the  Pine  Flat 
Project  to  delete  license  article  35. 

1.  Purpose  of  Project-  The  licensee 
proposes  to  have  article  35.  which 
requires  that  the  licensee  release  a 
continuous  minimum  flow  of  25  cubic 
feet  per  second  (cfs)  into  the  Kings  River 
below  the  project  deleted  &x)m  its 
Ucense.  The  licensee  states  that  the  U.S. 
Army  Corps  of  Engineers  (Corps)  has 
total  control  of  the  dam's  sluice  gates. 
The  licensee  states  that  it  cannot  control 
flow  releases  when  the  project  is  not 
operating.  Although  the  Corps  routinely 
releases  a  25  cfs  minimum  flow  at  all 
times,  the  licensee  cannot  control  these 
releases  and  therefore  requests  the 
elimination  of  this  requirement  from  its 
license. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

5a.  Type  of  Application:  Surrender  of 
License 

b.  Project  No.:  2803-010. 

c.  Date  filed:  August  7. 1989. 

d.  Applicant:  Pennsylvania 
Hydroelectric  Development  Corporation. 

e.  Name  of  Project-  Flat  Rock  Dam. 

/.  Location:  On  the  Schuylkill  River  on 
the  border  between  Philadelphia  and 
Lower  Marion  Township,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  F^wer 
Act  16  U.S.C.  791(a)-e25(r), 

h.  Applicant  Contact  Mr.  Lawrence 
Gleeson,  President  Pennsylvania 
Hydroelectric  Development  Corporation, 
P.O.  Box  814.  King  of  Prussia,  PA  19046, 
(215)  337-1333. 

/.  FERC  Contact  Mary  Nowak,  (202) 
376-9634. 

/  Comment  Date:  December  27,  1989. 

k.  Description  of  Project  The  license 
for  this  project  was  issued  on  August  16, 
1988,  for  an  installed  capacity  of  3,250 
kilowatts.  The  licensee  states  that  it  has 
determined  that  the  project  would  be 
economically  infeasible.  No  construction 
has  commenced  at  the  project  site. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 


6a.  Type  of  Applicatipn:  Amendment  of 
License 

b.  Project  No.:  2997-013. 

c.  Date  filed:  June  26, 1989. 

d.  Applicant  South  Sutter  Water 
District 

e.  Name  of  Project-  Camp  Far  West 
Project. 

/.  Location:  On  the  Bear  River  in 
Placer  and  Yuba  Counties,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-«25(r). 

h.  Applicant  Contact-  Robert  L 
Melton,  South  Sutter  Water  Disctrict 
2464  Pacific  Avenue,  Trowbridge,  CA 
95659.  (916)  656-2242. 

y.  FERC  Contact-  Nanzo  T.  Coley,  (202) 
357-0840. 

/  Comment  Date:  December  18, 1989. 

A.  Purpose  of  Proposed  Action:  On 
July  2, 1981  a  major  license  was  issued 
to  South  Sutter  Water  District  (licensee) 
to  operate  and  maintain  the  Camp  Far 
West  Project  No.  2997.  The  licensee 
propose  to  amend  its  Ucense  be  deleting 
from  the  license  the  1.92-mile  long,  60- 
kV  transmission  line,  which  was 
constructed  by  Pacific  Gas  and  Electric 
Company  (PG&E).  The  licensee  also 
propose  that  the  transmission  line  be 
owned,  operated  and  maintained  by 
PG&E.  This  proposal  will  be  acted  on 
under  separate  action. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

7a.  Type  of  Application:  Surrender  of 
License 

b.  Project  No.:  4060-007. 

c.  Date  Filed:  October  10. 1989. 

d.  Applicant:  Willwood  Irrigation 
District 

e.  Name  of  Project  Willwood 
Hydroelectric. 

/.  Location:  At  the  Willwood 
Diversion  Dam  on  the  Shoshone  River  in 
Park  County,  Wyoming. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  825(r). 

h.  Applicant  Contact  Mr.  Laness 
Northrup,  Willwood  Irrigation  District 
Powell.  Wyoming  82435. 

/.  Commission  Contact:  Mr.  James 
Hunter,  (202)  357-0843. 

/  Comment  Date:  December  18, 1989. 

k.  Description  of  Proposed  Action: 
The  licensee  requests  surrender  of  its 
license  because  of  a  lack  of  financing 
and/or  a  purchase  agreement  at  an 
economical  price  for  the  project  output.' 

The  project  would  have  consisted  of: 
(1)  A  penstock  connecting  to  an  existing 
closed  off  7-foot-diameter  conduit 
through  the  dam;  (2)  a  powerhouse  at 
the  toe  of  the  dam  containing  a 
generating  unit  rated  at  1,670  kW;  (3)  a 
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transmission  line;  and  (4)  en  access 
road. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

8a.  Type  of  Application:  Transfer  of 
License 

b.  Project  No.:  5264-004. 

c.  Date  Filed:  October  3, 1989. 

d.  Applicant:  L  Maurice  Baker 
(Licensee)  and  Pacific  Oregon  Corp. 
(Transferee). 

e.  Name  of  Project  Stone  Creek/ 
Shellrock  Creek. 

/.  Location:  On  Shellrock  Creek  and 
Oak  Grove  Poric,  tributaries  of  the 
Clackamas  River  within  the  Mount 
Hood  National  Forest  in  Clackamas 
County,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  825(r). 

h.  Applicant  Contact: 

Mr.  L.  Maurice  Baker.  804  Spalding 

Building,  319  Southwest  Washington. 

Portland,  OR  97204,  (503)  224-3020; 
Mr.  McNeill  Watkins  II,  Bishop,  Cook. 

Purcell  &  Reynolds.  1400  L  Street 

NW.,  Washington,  DC  20005,  (202) 

371-5785. 

/.  FERC  Contact  Julie  Bemt.  (202)  357- 
0839. 

/  Comment  Date:  December  7, 1989. 

k.  Description  of  Project  On 
September  15, 19^,  a  new  license  was 
issued  to  L.  Maurice  Baker  for  the 
construction,  operation,  and 
maintenance  of  the  Stone  Creek/ 
Shellrock  Creek  Project  No.  5264.  It  is 
proposed  to  transfer  the  license  to 
Pacific  Oregon  Corp.  The  purpose  of  this 
proposed  license  transfer  is  to  facilitate 
financing  for  project  development 

The  hcensee  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  its  license  and  obligates  itself  to  pay 
all  annual  charges  accrued  under  the 
license  to  the  date  of  transfer.  The 
transferee  accepts  all  the  terms  and 
conditions  of  the  license  and  agrees  to 
be  bound  thereby  to  the  same  extent  as 
though  it  were  the  original  hcensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

9a.  Type  of  Application:  Major  License 

b.  Project  No.:  5984-000. 

c.  Date  Filed:  February  18, 1987. 

d.  Applicant  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project  Oswego  Falls 
Project 

/.  Location:  On  the  Oswego  River  in 
Oswego  and  Onondaga  Counties,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  825(r). 

h.  Applicant  Contact  Mr.  Michael 
Murphy,  Niagara  Mohawk  Power 


Corporation,  300  Erie  Boulevard  West 
Syracuse,  NY  13202 

;.  FERC  Contact  Robert  Bell  (202) 
376-9237. 

/  Comment  Date:  February  13, 199a 

A.  Competing  Application:  Project  No. 
10457-000. 

Date  Filed:  August  18, 1987 

/.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  The  existing 
2  section  Oswego  Falls  Dam.  1  208-foot- 
long,  12-foot  8-inch  high  weir  section 
and  a  108-foot-long,  15-foot-high 
spillway  section;  (2)  1.5-foot-high 
fiashboards;  (3)  an  impoundment  having 
a  surface  area  of  580  acres  with  a 
storage  capacity  of  5540-acre-feet  and  a 
normal  water  surface  elevation  of  353.? 
feet  USGS;  (4)  two  gated  forebay 
structures;  (5)  two  intake  structures;  (6) 
two  powerhouses:  The  East  poweriiouse 
containing  3  generating  units  with  a 
total  installed  capacity  of  4500  kW,  The 
West  powerhouse  containing  5 
generating  units  with  a  total  installed 
capacity  of  7010  kW;  (7)  two  2.4-kV 
transmission  lines  500-feet-long;  (8)  the 
existing  tailrace;  and  (8)  appurtenant 
facilities.  The  dam  and  existing  power 
facilities.  The  dam  and  existing  power 
facilities  are  owned  by  Niagara  Mohawk 
Power  Corporation  and  the  lock 
structure  is  owned  by  the  New  York 
State  Department  of  Transportation.  The 
applicant  estimates  the  average  annual 
generation  would  be  60,390  MWh. 

m.  Purpose  of  Project  All  project 
energy  generated  would  be  used  for 
distribution  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C.  and  Dl. 

10a.  Type  of  Filing:  Transfer  of  License 

b.  Project  No.:  10198-008. 

c.  Date  Filed:  October  10, 1989. 

d.  Applicants:  Pelican  Utility 
Company  and  PUI  Acquisition 
Corporation. 

e.  Name  of  Project  Pelican 
Hydroelectric  Water  Power  Project 

/.  Location:  On  Pelican  Creek  within 
the  Tongass  National  Forest  in  the 
borough  of  Sitka,  on  Chichagof  Island, 
Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact  Michael  J. 
Danaher,  Wilsoii.  Sonsini,  Goodrich  & 
Rosati,  Professional  Corporation,  Two 
Palo  Alto  Square,  Suite  900,  Palo  Alto, 
California  94306,  (415)  493-9300. 

/.  FERC  Contact  Thomas  Dean,  (202) 
357-0841. 

;.  Comment  Date:  December  18, 1989. 

A.  Description  of  Application:  Pelican 
Utility  Company  (transferor)  proposes  to 
transfer  its  license  issued  on  April  27, 
1968,  to  PUI  Acquistion  Corporation 


(transferee).  The  transferee  is  a 
corporation  organized  under  the  laws  of 
the  State  of  Alaska,  and  domesticated  in 
the  State  of  Alaska,  with  its  head  office 
in  Seattle,  Washington. 

1.  Tliis  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

11a.  Type  of  Application:  Minor  License 

b.  Project  Noj  10684-OOa 

c.  Date  Filed:  November  1. 1988. 

d.  Applicant  Lansing  Board  of  Water 
and  Light 

e.  Name  of  Project  Moores  Park  Dam. 
/.  Location:  On  the  Grand  River  in  the 

City  of  Lansing.  County  of  Ingham. 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  S§  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Joe  Pandy. 
Jr.,  P.O.  Box  13007,  Lansing,  MI  48901. 
(517)  371-6710. 

i.  FERC  Contact  Charies  T.  Raabe 
(202)  378-9778. 

/.  Comment  Date:  December  27, 1989. 

A.  Description  of  Project  The  existing 
project  consists  of:  (1)  A  190-foot-long, 
21-foot-high  reinforced-concrete  gravity- 
type  dam  having  three  20-foot-long 
tainter  gates  and  having  a  117-foot-long 
overflow-type  spillway  surmounted  by 
wooden  fiashboards;  (2)  a  reservoir 
having  a  240-acre  surface  area  and  a 
2,000  acre-foot  storage  capacity  at 
normal  water  surface  elevation  833.5 
feet;  (3)  an  integral  powerhouse  at  the 
left  (north)  abutment  containing  two 
540-kW  generating  units  each  operated 
under  a  15-foot  head  and  at  a  flow  at  600 
cfs;  (4)  a  200-foot-long,  4,160-volt 
underground  transmission  line  and  a 
4.160/1 3,200-volt  transformer  and  (5) 
appurtenant  facilities. 

The  existing  hydroelectric  facilities 
were  constructed  in  1908.  No  change  to 
the  current  run-of-river  operation  is 
proposed.  The  average  annual  electrical 
generation  has  approximated  2,210,000 
kWh.  The  primary  function  of  the 
facility  is  to  provide  cooling  water  and 
house  service  power  for  the  nearby 
Eckert  Station-a  coal-fired  power  plant 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

12a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10835-000. 

c.  Date  Filed:  October  16, 1989. 

d.  Applicant  Coon  Rapids  Dam 
Associates. 

e.  Name  of  Project  Coon  Rapids  Dam. 
/.  Location:  On  the  Mississippi  River, 

near  Coon  Rapids,  in  Anoka  and 
Hennepin  Counties,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-«25(rJ. 
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A.  Applicant  Contact:  David  K. 
Iveraon,  Synergies,  Inc.,  191  Main  Street, 
Annapolis,  MD  21401,  (301)  268-6820. 

/.  FERC  Contact;  Mary  Nowak  (202) 
357-0804. 

/.  Comment  Date:  January  16, 1990. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  tlie 
following  facilities:  (1)  An  existing  dam 
comprising  2  dikes,  one  75  feet  long  and 
the  other  450  feet  long,  a  1,005-foot-long 
gated  spillway  section  with  28  bays, 
each  33  feet  wide,  and  an  85-foot-long 
non  overflow  section;  (2)  an  existing 
reservoir  that  has  a  surface  area  of  485 
acres  and  a  normal  elevation  of  830.1 
feet  mean  sea  level:  (3)  a  new 
powerhouse  containing  two  generating 
units  with  a  total  rated  capacity  of 
about  10.5  megawatts;  (4)  a  transmission 
line  approximately  1,600  feet  long;  and 
(5)  appurtenant  facilities.  The  existing 
dam  is  owned  by  Hennepin  County  Park 
Reserve  District.  The  applicant 
estimates  that  the  cost  of  the  studies  is 
approximately  $100,000.  The  appUcant 
estimates  that  the  average  annual 
generation  is  47.5  gigawatthours. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

13a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10820-000. 

c.  Date  filed:  September  18, 1989. 

d.  Applicant:  JDJ  Company. 

e.  Name  of  Project:  Lake  Livingston 
Hydro  Project. 

/.  Location:  On  the  Trinity  River  near 
Livingston,  Polk  County.  Texas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Doyle  W.  Jones. 
P.E.,  Route  5,  Box  483,  Malvern,  AR 
72104,  501-844r4435;  Stewart  Noland, 
P.E.,  5210  Sherwood  Road.  Little  Rock. 
AR  72207,  501-661-9228. 

/.  FERC  Contact:  Ed  Lee  (202)  357- 
0809. 

/  Comment  Date:  January  3, 1990. 

k.  Description  of  Project-  The 
proposed  project  would  consist  of:  (1) 
The  existing  14,400-foot-long  and  90-foot 
high  Lake  Livingston  Dam;  (2)  the 
existing  82,600-acre  Lake  Livingston 
reservoir;  (3)  proposed  800-foot-long 
headrace;  (4)  a  proposed  intake 
structure  connected  to  two  19-foot- 
diameter  and  two  15.5-foot-diameter 
steel  penstocks,  each  about  450-foot- 
long;  (5)  a  new  concrete  powerhouse 
located  east  of  the  east  abutment  and 
housing  two  10-MW  and  two  15-MW 
generating  units  for  a  total  installed 
capacity  of  50  MW;  (6)  a  proposed  2,000- 
foot-long  tailrace;  (7)  a  new  2-mile-long, 
138-kV  transmission  line;  and  (8) 
appurtenant  facilities.  The  Applicant 


estimates  that  the  average  annual 
generation  would  be  178  GWh.  The  cost 
of  the  work  and  studies  to  be  performed 
under  the  permit  would  be  $50,000.  The 
site  is  owned  by  the  Trinity  River 
Authority  of  Texas.  5300  South  Coleus 
Street.  Box  60.  Arlington.  Texas  76010. 
The  Applicant  proposes  that  all  power 
generated  will  be  sold  to  a  local  utility 
company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B,  C.  and  D2 

14a.  Type  of  Application:  License  for 
Transmission  Line  Only 

b.  Project  No.:  10821-000. 

c.  Date  filed:  August  29. 1989. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project-  Camp  Far  West 
Transmission  Line  Project. 

/  Location:  On  the  Bear  River  in 
Placer  and  Yuba  Counties,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact-  Rodney  J.  Strub. 
Pacific  Gas  and  Electric  Company.  77 
Beale  Street.  Room  F-759,  San 
Francisco,  CA  94106.  (415)  972-5310. 

7.  FERC  Contact-  Mr.  Nanzo  Coley. 
(202)  357-0840. 

;.  Comment  Date:  December  18. 1989. 

k.  Purpose  of  Proposed  Action:  On 
July  2. 1981.  a  major  license  for  the 
Camp  Far  West  Project  No.  2997  was 
issued  to  South  Sutter  Water  district 
(licensee).  The  license  includes  a  1.92- 
mile  long.  60-KV  transmission  line, 
which  was  constructed  by  Pacific  Gas 
and  Electric  Company  (PG&  E).  It  is 
proposed  that  PG&E  be  granted  a  Hcense 
to  own,  operate  and  maintain  this  Hne. 
Under  a  separate  proposed  action,  the 
licensee  has  requested  that  its  license  be 
amended  by  deleting  the  transmission 
line. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

15a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10827-000. 

c.  Date  filed:  October  3, 1989. 

d.  Applicant:  North  Jersey  District 
Water  Supply  Conunission. 

e.  Name  of  Project-  Monksville  Dam. 
/.  Location:  On  the  Wanaque  River, 

Monksville  Reservoir,  in  Passaic 
County,  New  Jersey. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact-  Michael 
Restaino,  Executive  Director,  North 
Jersey  District  Water  Supply 
Commission,  I  F.A.  Orechio  Drive, 
Wanaque,  NJ  07465,  (201)  835-3600. 

/.  FERC  Contact-  Mary  Nowak  (202) 
357-0804. 


/  Comment  Date:  January  3, 1990. 

k.  Description  of  Project  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  An  existing 
concrete  gravity  dam  150  feet  high  and 
2,200  feet  long;  (2)  an  existing  reservoir 
with  a  surface  area  of  505  acres  and  a 
total  storage  capacity  of  21,500  acre-feet 
at  a  crest  elevation  of  400  feet  mean  sea 
level;  (3)  an  existing  penstock  40  feet 
long  and  4  feet  in  diameter;  (4)  a 
proposed  powerhouse  containing  one 
generating  unit  at  a  total  installed 
capacity  of  960  kilowatts;  and  (5) 
appurtenant  facilities.  The  existing  dam 
is  owned  by  the  North  Jersey  District 
Water  Supply  Commission  and  the 
Hackensack  Water  Company.  The 
applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  about 
$200,000.  The  applicant  estimates  that 
the  average  annual  generation  would  be 
approximately  3.35  gigawatthours. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B.  C,  and  D2. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
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application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  apphcation  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
tmid  4.36. 

A9.  Notice  of  Intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application],  and  be  served  on  the 
applicantfs]  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  aD  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST*.  "MOTION  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Number  of  the  particular 
apphcation  to  which  the  filing  refers. 


Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regidations  to;  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review.  Federal  Energy  Regulatory 
Conunission.  Room  203-RB.  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986.  the 
Fish  and  Wildlife  Coordination  Act  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  Policy  Act  Pub. 
L  No.  88-29.  and  other  apphcable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act  16  U.S.C.  8251(b), 
that  Commission  findings  as  to  facts 
must  be  supported  by  substantial 
evidence. 

All  other  Federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  hcense.  A 
copy  of  the  appUcation  may  be  obtained 
directiy  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 


be  sent  to  the  AppUcant's 
representatives. 

D2.  Agency  Comments — Federal 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
apphcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
firom  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  commetns.  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  November  21. 1989.  Washington, 
DC. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-27686  Filed  11-24-88;  8:45  am] 
MUJNO  COM  crir-oi-ii 


[Docket  No.  CI76-804-001  et  aL] 

Conoco  Inc.  tt  aU  Applications  for 
Certificates  and  AtMndonmant  of 
Service  ^ 

November  16. 1989. 

Take  notice  that  each  of  the 
Apphcants  Usted  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce  or  to 
abandon  service  as  described  herein,  all 
as  more  fully  described  in  the  respective 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  5. 1989.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  AppUcants  to  appear  or 
to  be  represented  at  the  hearing. 
LoU  D.  Cashell. 
Secretary. 


*  This  notice  doe*  not  provide  for  consolidatioii 
for  hearing  of  the  leveral  matters  covered  herein. 
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Docket  No.  and  date  filed 

Applicant 

Purctwsar  and  location 

Description 

CI76-804-W1,   B,   November  2, 

Conocttlnc.,  P.O.  Box  2197,  Houston.  7X 

f                                          

Tennessee  Gas  Pipeline  Co.,  West  Cam- 

The lease  covering  West  Cameron  BIK. 

19B9. 

7725Z. 

eron  Area,  Offhaora  Lauieiar«a. 

66  eqxred  on  JWiuaiy  31,  tee». 

CI77-492-00a  C  NoMmber  3, 

Unio»»   Exptoralion    Partner*.    Ltl.   P.O. 

Appfcstion  to  acM  d^jtta  ^tauanl  to  a 

1989. 

Box  7600.  Lxis  Angeles,  CA  90051. 

Cameron   Bloclu   593  and  594.   Ofl- 

canlract  amendment  dated  Manit  13. 

stiora  Louisiana 

1989. 

CI90-4-«X>  (CI69-17^  F.  OctO" 

AHCO  Oil  anrf  Gas  Co.,  Diviston  of  At^ar^ 

Artcta  Energy  Resources,  a  Division  ot 

Acreage   acquired   September   1,    1987 

berZa  T9SI 

•c    HtMm    Co..    P.a    Box    2819, 

AftUa.    Ine.,    Wilbufton   Field,    Utimar 

from  Texaco  Producing  Irw. 

Oailn.  7X75221-281*. 

County.  OK. 

CI9O-11-OQ0,    E,    November    3. 

Sana*  Exploration  Co..  P.O.  Bok  1S13. 

Taonesaee  Gas   Pipeline   Ce.,   Bethany 

Acreage  acquired  October  1,  1988  from 

1989. 

Houston,  TX  77251-1513. 

Field,  Panola  County,  TX. 

Petroleum     Productioo     Management, 
mc. 
New  lease  acquired  for  acreage  previous- 

CS0-t2-00a   A.    Namabet    S, 

Mesa  Operating  Limited  PartneraDipk  P.O. 

Noitiem  Natural  Gas  Co..   Division  of 

1969. 

Box  2009.  Amorillo.  TX  79189-20091 

Enren  Corp.,   Hugoton  Field,   Morton 

ly   dedicated   by   OXY    USA   Inc.    in 

County.  KS. 

Docket  No.  G^579. 

CI90-1 3-000,    A.    November    6, 

Mesa  Operating  Limited  Partnership 

Williams  Natural  Gas  Co.,  Hugoton  Field, 

New  lease  acquired  for  acreage  previous- 

1989L 

ly  dedtcated  tjy  Anxxx)  f^oductop  Co. 

M  Docket  Noi  e-4804. 

Filing  Code:  A— Initial  Service;  B— Abandonment  C—Amen^aent  to  add 


i;  D— Assignment  of  acreage;  E—Suoeeeeion;  F— Partial  Succaaaion 


[FR  Doc.  89-27651  Filed  lV-24-«8: 8;45  am] 

BILUNG  CODE  CTIT-OI-M 


[Docket  Not.  CP90-220-000,  et  aL] 

Panhandle  Eastern  Pfpe  Line  Co.  et  al^* 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PanfasmUe  Eaaten  Pipe  Line  Co. 

Pocket  No.  CPgO-220-OOOl 
Nawembei  19,  ig». 

Take  noticH  that  on  November  7, 1969, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77001  filed  in  Docket  No.  CP90- 
220-000.  a  request  pursuant  to  lectians 
7(b)  of  the  Commission's  Reguiations 
under  the  Natural  Ga«  Act  as  amended, 
for  authonzatran  to  abandon  a  port  of 
the  sales  service  provided  to  United 
Cities  Gas  Company  (United  Qties),  and 
existing  furisdictional  sates  customer,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  stales  that  the 
abaadonment  represents  a  15% 
reduction  of  United  Cities'  sales 
contract  demand  level,  which  was 
converted  to  firm  transportation  service 
n  October  1, 1969,  pursuant  to  f  284.10 
of  the  Comnission's  Regnlations.  The 
resulting  firm  transportation  is  being 
performed  in  accordance  with  the  terms 
and  conditions  of  Panhandle's  Rate 
Schedule  Pr-Fhro. 

Panhandle  also  requests  an  October  1, 
1989  effective  date  for  the  abandonment 
authorization  which  will  coincide  with 
the  date  of  the  conversion.  • 

Pursuant  to  18  CFR  284.10(d)(2)  the 
exercise  of  the  customer's  option  to 
convert  constitutes  consent  to  the 
proposed  abandonment. 


Comment  date:  December  7, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  ftotairal  Gas  Pipefiae  Co.  of  Aaierka 

[Docket  No.  C3»90-219-00e} 
November  18, 1989. 

Take  notice  that  on  November  7, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  file  in  Docket  No. 
CP9O-219-000  a  request  pursuant  to 
§  §  157.20S  and  284.223  of  tfie 
Commission's  Regulations  under  the 
Natural  Gaa  Act  to  tremsport  natural 
gas  under  its  blanket  certificate  issued 
in  Docket  No.  CP88-582-000  on  behalf  of 
Anthem  Energy  Company  (Anthem),  a 
marketer,  all  as  more  fullyset  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  indicates  that  service 
commenced  September  1, 1989,  as 
reported  in  Docket  No.  ST90-^11-000 
and  estimates  the  volumes  transported 
to  be  100.000  MMBtu  on  a  peak  day, 
20.000  MMBtu  on  an  average  day  and 
7,300,000  MMBtu  annually.  Natural  also 
states  that  consistent  with  its  Rate 
Schedule.  Anthem  may  request  and 
Natural  may  agree  to  accept  additional 
quantities  as  ovenm  gas. 

Natural  avers  that  there  will  be  no 
new  facilities  constructed  to  perform  the 
service. 

Comment  date:  December  7, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  El  Paso  Natural  Gas  Cow 

[Dodcet  No.  Cno-22S-000] 
November  18. 1989. 

Take  notice  that  on  November  9. 1988, 
El  Paso  Natural  Gas  Company  (EI  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978,       ' 
filed  in  Docket  No.  CP90-225-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 


transportation  service  for  V.H.C.  Gas 
Systems,  LP.  (V.H.C.),  a  brewer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-433-0a0,  pursuant  to  Section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that  pursuant  to  a 
transportation  service  a^vemest  dated 
September  1. 1968,  under  its  Rate 
Schedule  T-1,  it  proposes  to  traiaport 
up  to  515j000  MMBtu  per  day  equivalent 
of  natural  gas  for  Vii.C  El  Paso  states 
that  it  would  transport  the  gas  from  any 
receipt  point  on  its  system,  as  provided 
in  Exhibit  "A"  of  the  transportation 
agreement,  and  woold  tleliver  the  gas  to 
delivery  points  in  the  states  of  Colorado, 
New  Mexico,  Oklahoma,  and  Texas,  as 
shown  in  Exhibit  '*B**  of  the  agreement 

El  Paso  advises  that  service  under 
S  284.223(a)  commenced  October  7. 1989, 
as  reported  in  docket  No.  ST90-174.  El 
Paso  further  advises  ttiat  it  would 
transport  515,000  MMBtu  on  an  average 
day  and  187,975.000  MMBtu  annually. 

Comment  date:  January  2, 1990,  ia 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Algenquia  Gas  Transmission  Co. 

[Docket  No.  CP90-232-000] 

Noveaifaer  16. 1989. 

Take  notice  that  on  November  9, 1989, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road. 
Boston,  Massachusetts  02135.  filed  in 
Docket  No.  CP9O-232-00O.  a  request 
pursuant  to  S  S  17.205  and  284.223  of  tiiie 
Commissitjn's  Regulations  under  the 
Natiu-al  Gas  Act  to  transport  on  an 
interruptible  basis  under  its  blanket 
certificate  Docket  No.  CP89-948-000,  a 
maximum  of  255,000  MMBtu  of  natural 
gas  for  Citizens  Gas  Supply  Corporation, 
all  as  more  fully  set  forth  in  the  request 
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on  file  with  the  Commission  and  open  to 
public  inspection. 

Algonquin  states  that  service 
commenced  September  22, 1989,  under 
S  284.223(a)  of  the  Commission 
Regulations,  as  reported  in  Docket  No. 
ST9O-22O-000  and  estimates  the 
volumes  transported  to  be  255,000 
MMBtu  per  day  on  peak  day  and 
average  day  and  93,075,000  MMBtu  on 
an  annual  basis. 

Algonquin  indicates  that  it  will 
receive  the  gas  from  various  existing 
points  of  receipt  located  in  New  York, 
New  Jersey,  Connecticut  and 
Massachusetts.  Algonquin  would  then 
transport  and  redeliver  the  gas,  less  fuel 
and  tmaccoimted  for  line  loss  gas,  to 
Tennessee  Gas  Pipeline  Company  in 
Bergen  County,  New  Jersey  and 
Worcester  County,  Massachusetts. 

Algonquin  also  states  that  no  new 
facilities  are  required  to  provide  this 
service. 

Comment  date:  January  2. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP9O-244-00OJ 
November  17, 1989. 

Take  notice  that  on  November  15, 
1989,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP90-244-000  an 
apphcation  pursuant  to  §  157.205  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Eaton  Corporation  (Eaton), 
under  Texas  Gas'  blanket  certificate 
issued  in  Docket  No.  CP88-688-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  interruptible  basis,  up  to  2.000 
MMBtu  per  day  for  Eaton.  Texas  Gas 
states  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

Texas  Gas  further  states  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  2,000  MMBtu,  1,400 
MMBtu  and  504,000  MMBtu  respectively. 

Texas  Gas  advises  that  service  under 
§  284.223(a)  commenced  October  1. 1989, 
as  reported  in  Docket  No.  ST90-167. 

Comment  date:  January  2, 1990  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  No.  CP9t)-247-000] 

November  17, 1989. 

Take  notice  that  on  November  15, 
1989,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642, 
Houston.  Texas  77251-1842,  filed  in 
Docket  No.  CP90-247-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Entrade 
Corporation  (Entrade),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-585-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated 
September  22, 1989,  under  its  Rate 
Schedule  PT,  it  proposes  to  transport  up 
to  150,000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  for  Entrade. 
Panhandle  states  that  it  would  transport 
the  gas  fitim  receipt  points  in  Colorado, 
Illinois,  Kansas,  Michigait  Ohio, 
Oklahoma,  Texas  and  Wyoming,  and 
deliver  such  gas,  less  fuel  used  and 
unaccotmted  for  line  loss,  to  redelivery 
points  in  Adams  County  and  Well 
Coimty,  Indiana. 

Panhandle  advises  that  service  under 
§  284.233(a)  commenced  October  1, 1989, 
as  reported  in  Docket  No.  ST90-318 
Panhandle  further  advises  that  it  would 
transport  150,000  dt  on  an  average  day 
and  54,750,000  dt  annually 

Comment  date:  January  2. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  No.  CP90-249-000] 

November  17, 1989. 

Take  notice  that  on  November  15, 
1989,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP90-249-000  a  request 
piu-suant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Anadarko 
Trading  Company  (Anadarko),  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP8&-585-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 


BEST  COPY  AVAILABLE 


transportation  agreement  dated  May  24. 
1989,  under  its  Rate  Schedule  PT,  it 
proposes  to  transport  up  to  100,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Anadarko.  Panhandle 
states  that  it  would  transport  the  gas 
from  receipt  points  in  Texas,  Oklahoma, 
Colorado,  Kansas,  Michigan,  Ohio,  and 
Illinois,  and  deliver  such  gas,  less  fuel 
used  and  unaccotmted  for  line  loss,  to 
Northern  Natural  (Greensburg)  in  Kiowa 
County,  Kansas. 

Panhandle  advises  that  service  under 
§  284.223(a]  commenced  October  6, 1989, 
as  reported  in  Docket  No.  ST90-188. 
Panhandle  further  advises  that  it  would 
transport  100.000  dt  on  an  average  day 
and  36,500,000  dt  annually. 

Comment  date:  January  2, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  and 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
'  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 
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Under  the  procechire  herein  provided 
for.  unless  otherwise  advised,  rt  will  be 
unnecessary  for  tfce  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (T8 
CFR  3^.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  89-27B55  Filed  ll-2t-89:  8:45  am] 

BiLUMa  cooe  nn-ot-M 

[Docket  No.  6-11t79-000  •«  ai.I 

Texaco  Inc.  et  aU  Applications  for 
Termination  or  Amendment  of 
Certificates  ■ 

November  IS,  1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  or  amend  certificates  as 
described"  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


applications  should  on  or  before 
December  5, 1989,  file  with  the  Federal 
Energy  Regulatory  Commisskm, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  ci  Practice  and 
ProcedBffe  (18  CFR  3*5.211  and  385.214). 
All  protests  filed  with  the  CommiMion 
wiU  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wrill  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  Ik  CaaMI. 
Secretary. 


Docket  ^4o.  and  date  Hed 


Applicant 


Purcttaser  and  location 


Descfiption 


G-t187»-O0O,  D,  Oct  ZT.  1989. 


CI61-143e-Q0O.    Dk    Nov.    e. 

1989. 
C«»-942-001,     D.     Oct     27. 

t9B9L 

0172-878-001,     D,     Oct     24. 

1989. 
CI83-411-001,  D,  Nov.  6.  1989. 

CI90-6-000  (CI79-628K  D.  Oct 

20.  1989. 
CI90-9-000  (074-370).  D.  Oct 

24.  1989. 
CI90-10-00©  (G-6312)i  D.  Oct 

30.  198a 
CI90-1 4-000  (CI68-1429-001). 

0.  Nov.  2,  1969. 


Texaco  Inc..  P.O.  Box  52332.  Houston, 
TX  77052. 

Texaco  Inc _ 


Conoco  Inc.,  P.O.  Box  2197.  HouBton. 
TX  77252. 

Enron  Oil  &  Gas  Co.,  P.O.  Box  1188. 

Houston.  TX  77251. 
Texaco     Producing     Inc.     P.O.     Box 

52332.  Houaton,  TX  77052. 
MarattMjn    OH    Co.    P.O.    Bow    3128. 

Houston.  TX  77253. 
Columtxa  Gas  Devetopment  Cotpt,  P.O. 

Box  1350,  Houeton,  TX  77251. 
Texaco  Producing  fcx;... 

ColumtNa  Gas  Developmwrt  Conx— 


Texaa  Eastern  Transmission  Coip..  Del  Gnillo. 

et  al.  Fields.  Kleberg  and  San  Patricio  Coun- 

dee.TX. 
Ftorida  Gas  Tranemiseioo  Co.,  lake  Mongou- 

lois  Field.  St  Martin  PanstUA 
Northern  Natural  Gas  Co.,  Division  of  Enron 

Corp..  Eumont-Monument  Fiekl.  Lea  County, 

NM. 
Norttiwest  PipeNne  Corp..  Natural  Buttes  Field. 

Uintah  County,  UT. 
Fkjrida  Gas  Transmission  Co.,  Lake  Mongou- 

lots  Field,  St  Martin  Parish,  LA. 
ANR  Pipeline  Co..  Higti  IslarxJ  Area.  Offshore 


Cotumkia  Gas  TransmissMr*  Corp.,  St  Paul 
Bayou  Fiekl  Terrebonne  Parish,  LA. 

Tennessee  Gas  Pipeline  Co..  Logansport  Rekl, 
Desoto  Pansh,  LA. 

Natural  Gas  Pipeline  Co.  of  America.  West 
Cameren  Block  225.  Offshore  Louisiana. 


Assigned  June  1.  1989  to  Jim  Monk 
Corp. 

Assigned  Jan.  1.  1969  to  Plains  Re- 
sources Inc. 

Assigned  Sept  1,  1989  to  Morexco, 
Inc. 

Assigned  Sept   1.   1988  and  Jan.   1. 

tsee  lo  Bar  Maaa  Resources,  Inc. 
Aaaignad  Jaa  1,  1966  lo  Ptaina  Re- 

seMGea  Inc. 
Assisted  July  1,  1989  to  PhiDips  Petro- 

teom  Co. 
Anignad   May    19,    1968   to   Castex 

crwigy,.  Inc 
Assiyied  Dec.   15,   1988  to  Marshall 

Exploration  trie. 
Assigned  Nov.  1,  1984  to  Tenneco  Oil 

Co.  and  Juty  1.  1968  to  CNG  Produc- 
ing Ca 


FiMng  Coda:  A— Initiai  SanMce;  B— Abandonment,  C— Amendment  to  add  acreage;   D— Assignment  of  acreage;  E— Succession;   F— Partial  Succession. 


[FR  Doc  a»-27862  Filed  11-24-86:  8:45  am] 
BnjJMBoooe  tta^\-ik 


[  Docket  Ma  RP90-«0-«00] 

Algortquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  16, 1989. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  November  9. 1989  submitted  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  tariff  sheeU  which  set 


'  This  notice  does  not  provide  IbF  consolidatioo 
for  hearing  at  tke  several  matters  covered  herein. 


forth  the  terms  and  conditions  of  a  new 
Rate  Schedule  PSS-T  pursuant  to  which 
Algonquin  will  render  a  firm 
transportation  service  for  six  proposed 
Algonquin  Shippers.  Algonquin's  related 
facilities  and  the  first  phase  of  Rate 
Schedule  PSS-T  service  were  authorized 
by  the  Commission  in  its  Order  issued 
on  June  7, 1980  (47  FERC  1|  81,341). 
Algonquin's  Filing  which  mchides  Rate 
Schedule  PSS-T  end  related  Form  of 
Service  Agreement,  Index  Sheets  and 
Rate  Sheet  reflecting  an  interim  rate 
proposed  m  a  concmrent  filing  rs  on  file 
with  the  Commission  and  available  for 
public  inspection. 

Algonquin  states  that  it  is 
concurrently  filing  an  applicatioB  to 


amend  the  {one  7, 196&  certificate 
("Amendment")  requesting  authority  to 
provide  firm  service  at  a  reduced  levet 
and  best  efforts  service  above  that  level 
to  the  authorized  delivery  quantities. 
Algonquin  states  that  the  Amendment 
reflects  the  fact  that  ctmstmction  delays 
result  in  Algonquin  being  unable  to 
complete  all  certificated  facilities  in 
time  to  offer  full  firm  service  this  winter. 
Pending  completioo  of  all  authorized 
facilities  Akgonquin  is  offering  firm 
service  at  a  reduced  level  at  a  rate 
consistent  with  investment  in  facilities 
which  are  scheduled  to  be  complete 
December  15. 1988.  all  as  more  fully  set 
forth  in  Algonquin's  application  to 
amend. 
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Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  {§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  24, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants,  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
iFR  Doc.  89-27654  Filed  11-24-89;  8:45  am] 

BILLINO  COOE  •717-01-11 


[Docket  No.  RP89-239-013] 

Boundary  Gas,  Inc.;  Proposed  change 
In  FERC  Gas  Tariff 

November  17, 1989. 

Take  notice  that  on  November  14, 
1989,  Boundary  Gas,  Inc.  ("Boundary") 
tendered  for  filing  a  proposed  change  to 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Second  Revised  Tariff 
Sheet  No.  43  to  supersede  First  Revised 
Tariff  Sheet  No.  43. 

Boundary  states  that  the  purposes  of 
this  filing  are:  (i)  To  correct  an 
inadvertent  mistake  in  First  Revised 
Tariff  Sheet  No.  43,  wh  oh  was  filed  on 
September  21. 1980  and  stated 
incorrectly  that  one  Boundary 
Repurchaser,  National  Fuel  Gas  Supply 
Corporation,  would  pay  its  Gas 
Research  Institute  surcharge  directly  to 
the  FERC,  rather  than  to  the  Gas 
Research  Institute;  and  (ii)  to  change  the 
effective  date  of  all  of  the  revised  tariff 
sheets  filed  on  September  21, 1989  from 
November  1, 1989  to  January  1, 1990. 

Copies  of  the  filing  have  been  served 
upon  each  of  the  Boundary 
Repurchasers,  their  respective  state 
regulatory  agencies  and  all  intervenors 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  S  S  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 


before  November  27, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  89-27644  Filed  11-24-89;  8:45  am] 

BtUJNQ  COOE  «717.<I1-M 


[Docket  No.  TA89-1-63-002] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  17. 1989. 

Take  notice  that  on  November  14, 
1989,  Carnegie  Natural  Gas  Company 
("Carnegie")  submitted  for  filing  in 
compliance  with  the  Commission's 
Order  of  October  30, 1989,  in  the  above- 
referenced  docket,  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 

Corrected  Sixteenth  Revised  Sheet  No.  47 
Corrected  Sixteenth  Revised  Sheet  No.  48 

These  sheets  contain  the  rates 
apphcable  to  Carnegie's  refiled  Annual 
PGA,  and  Carnegie  states  that  these 
sheets  accurately  reflect  the  rates  that 
Texas  Eastern  Transmission 
Corporation  originally  proposed  to 
become  effective  September  1, 1989. 
Further,  Carnegie  states  that  the  rates 
on  these  sheets  have  been  superseded 
by  subsequent  PGA  filings. 

Carnegie  states  that  copies  of  its  filing 
have  been  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  27, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casfaell. 

Secretary. 

[FR  Doc.  89-27645  Filed  11-24-89;  8:45  am) 

BILUNQ  CODE  C717-01-M 


[Docket  No.  RP87-30-026] 

Colorado  interstate  Gas  Co.; 
Compliance  Tariff  Filing 

November  17. 1989. 

Take  note  that  on  November  14. 1989. 
Colorado  Interstate  Gas  Company 
("CIG")  tendered  for  filing  certain  tariff 
sheets  which  reflect  the  approval  by  the 
Commission  of  CIG's  July  26. 1989  Offer 
of  Settlement.  CIG  states  that  it  is  not  at 
this  time  agreeing  that  the  November  8, 
1989  Order  is  acceptable  to  CIG  under 
the  terms  of  the  Stipulation  and 
Agreement.  CIG  states  that  it  will  seek 
clarification  of  the  November  8  Order 
with  respect  to  the  application  of  the 
Policy  Statement  on  Interstate  Pipeline 
Rate  Design  to  the  settlement.  CIG 
further  states  that  it  is  placing  into  effect 
the  settlement  rates  only  through 
December  31, 1989  pending  receipt  of 
clarification  acceptable  to  CIG, 
including  clarification  that  no  policy 
statement  changes  will  have  any  impact 
on  any  rates  in  effect  prior  to  the  date  of 
the  final  order  requiring  such  changes. 
Should  CIG  not  receive  such 
clarification,  it  states  that  the  rates  in 
effect  on  September  30, 1989  inclusive  of 
all  PGA.  surcharges.  ACA  and  GRI 
adjustments  shall  become  effective  on 
January  1, 1990  unless  CIG  extends  the 
term  of  the  interim  rates. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  November  27, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-27646  Filed  ll-24-e9;  8:45  am) 
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[Doctat  No.  CP*»-21«0-0e0] 

Columbia  Gulf  Transmission  Co; 
Notice  of  Application 


November  17, 

Take  notice  that  on  Septen^ier  28, 
1989,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf).  P.O.  Box  683. 
Houston,  Texas  77001.  filed  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gaa  Act  for  pennission  to 
abandon  a  firm  transportation  service 
for  United  Gas  Pipe  Line  Company 
(United),  all  as  more  fully  set  forth  in  the- 
application  wbicfa  is  on  &)e  with  the 
Commisf  tcHi  and  open  to  public 
inspection. 

It  is  indicated  that  by  Commission 
order  issued  July  8. 19S3,  in  Docket  No. 
CP83-232  Columbia  Gulf  is  aathorized  to 
transport  {or  United  on  a  firm  basis 
volumes  produced  from  the  United 
Trahan  Na  One  Well  Ccriumbia  Gulf 
states  that  Columbia  Gulf  receives  up  to 
2,000  MiJ  per  day  from  United  at  a  point 
of  interconnection  with  Columbia  Gulfs 
line  in  VermilUoa  Parish.  Louisiana  and 
redelivers  the  gas  to  United  at  the  outlet 
of  Sea  Robin  Pipeline  Con^jany's  (Sea 
Robin)  measuring  station  at  or  near  the 
terminus  of  Sea  Robin's  onshore 
pipeline  near  Erath.  Louisiana.  Columbia 
Gulf  states  that  United  invoked  its 
contractual  right  to  terminate  the  service 
by  letter  dated  March  28, 1989. 
Columbia  Gulf  indicates  that  it  has  been 
informed  that  United  expects  to  replace 
the  firm  transportation  service  with  an 
intemiptible  b-ansportation  service  to  be 
performed  under  Columbia  Gatf  s 
blanket  certificate. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before 
November  24, 1989,  file  with  the  Fednal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  jnotest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 


Act  and  the  Connnission's  Rules  of 
Practice  and  Procedure,  a  bearing  will 
be  held  without  further  notice  before  the 
CommissioQ  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  ttte  time  required  herein,  if 
the  CoBaBtsstoQ  on  its  own  review  of  the 
matter  fttda  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Casheli 
Secretary. 
[PR  Doc.  8&-27650  Filed  11-24-80:  8.-45  ami 

BILUNO  CODE  tm-SI-ll 

[Docket  No.  TM90-2-4-000] 

Granite  StMe  Gas  Tranemisstem,  tnC4 
Propoeed  Change  in  Rates 

November  17. 1989. 

Take  notice  that  on  November  13, 
1989,  Granite  State  Gas  Transmission, 
Inc.  (Gtanite  State).  120  Royall  Street. 
Canton,  Massachusetts  02021.  tendered 
for  filing  Twenty-First  Revised  Sheet  No. 
8  in  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  for  effectiveness  on 
November  1. 1989. 

According  to  Granite  State,  it  provides 
a  stora^  service  for  Bay  State  Gas 
Company  under  its  Rate  Schedule  GSS 
with  storage  capacity  provided  in  a 
faciHty  operated  by  CNG  Transmission 
Corporation  (CNG).  It  is  further  stated 
that  Granite  State's  Rate  Schedule  CSS 
tracks  changes  made  by  CNG  under  its 
Rate  Schedide  GSS  pursuant  to  which 
Granite  State  obtains  storage  capacity 
ft-omCNG. 

Granite  State  further  states  that  CNG 
filed  changes  in  its  Rate  Schedule  GSS 
rates  in  Docket  No.  RP&5-169~45  on 
October  30, 1988  for  effectiveness  on 
November  1. 1989.  According  to  Granite 
State,  the  revised  rates  for  its  Rate 
Schedule  GSS  service  on  Twenty-First 
Revised  Sheet  No.  8  track  the  changes 
filed  by  CNG  for  its  Rate  Schedule  GSS 
service. 

According  to  Granite  State,  copies  of 
its  filing  were  served  npon  Bay  State 
Gas  Company  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiHng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
Norib  Capitol  Street.  NE.,  Washingtoa. 
DC  20426.  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  27, 19891  Protests  wiB  be 
considered  by  the  Commission,  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  moH<m  to  tntervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheR. 
Secretary. 
(FR  Doc.  89-27047  Filed  11-24-89;  8:45  am} 

BUiJNG  CODE  (717-01-M 


[Docket  No.  RP89-47-002] 

Natural  Gas  Pipetiae  Co.  of  America; 
Change  in  PGA  Tariff  Procedure 

November  17, 1989. 

Take  notice  that  on  November  13. 
1989,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  fiHi^  as 
part  of  its  FERC  Gas  Tariff.  TWrd 
Revised  Volume  No.  1  (Tariff)  the  below 
listed  tariff  sheets  to  be  effective 
January  1, 1980. 

Substitute  Fifth  Revised  Sheet  Noa.  121C  and 

121D 
Substitute  Third  Revised  Sheet  Nos.  121E  aad 

121F 

Natural  states  that  this  filmg  comphes 
with  the  Commission's  July  11  and 
August  22, 1989  letter  orders  issued  at 
Docket  Nos.  RP60-47-000  and  RP89-47- 
001.  Said  orders  granted  Natural's 
request  for  waiver  of  Section 
154.305(h)(3Kii)(D)  of  the  Commission's 
Regulations  effective  January  1, 1969. 
The  waiver  will  allow  Natural  to 
calculate  carrying  charges  on  the 
Account  No.  191  balance  using  Natural's 
Temporary  UFO  Liquidation  Account  as 
the  offset  rather  than  the  rolling 
wei^ted  average  method  set  forUt  in 
the  Regulations.  The  orders  required 
Nabiral  to  file  revised  tariff  sheets  to 
§  18.85  of  its  tariff  to  cleariy  set  forth  the 
methodology  which  Natural  will  use  to 
compute  its  carrying  costs  on  Accormt 
No.  191,  including  a  description  of  how 
the  Temporary  LIFO  Liquidation 
Account  is  determined. 

A  copy  of  the  filing  is  being  mailed  to 
Natural's  jurisdictional  sales  custom«'s 
and  interested  state  regulatory  agencies 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regnlatory  Coromission. 
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825  North  Capitol  Street,  NE., 
Washington,  DC.  20428.  In  accordance 
with  §§  385.214  and  385211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  November  27, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  r«ed  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc  89-27848  Filed  11-24-89:  8:45  am] 
BILUNO  CODE  STirmi-ll 


[Docket  No.  RP89-160-005} 

TrunlcHne  Gas  Co.;  Notice  of 
Compliance  Rling 

NovembCT  17, 1968. 

Take  notice  that  on  November  13, 
1989  Trunkline  Gas  Company 
(Tnmkline)  tendered  for  filing  the 
revised  tariff  sheets  as  listed  on 
Appendices  A  and  B  attached  to  the 
filing. 

Trunkline  states  that  on  September  29, 
1989  Trunkline  filed  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
Nos.  1  and  2  in  the  above-referenced 
proceeding  to  comply  with  the 
Commission's  Order  dated  May  31, 1989. 
By  Order  bearing  an  October  31, 1989 
issue  date,  the  Commission  rejected 
those  tariff  sheets.  In  its  Order  on 
Rehearing,  also  bearing  an  October  31, 
1989  issue  date,  the  Commission 
permitted  Trunkline  to  recover  certain 
LNG  charges  in  the  demand  component 
of  its  rates. 

Trunkline  further  states  that  the  tariff 
sheets  submitted  herewith  reflect 
Trunkline'i  originally  filed  classification 
of  the  LNG  Minimum  Bill  costs  to  the 
demand  component  of  Trunkhne's  sales 
rates  as  approved  by  die  Commission  in 
the  aforementioned  Order. 

Trunkhne  states  that  this  filing  by 
Tnmkline  satisfies  the  requirements  of 
the  Commission's  Orders  dated  May  31. 
1989  and  October  31, 1989  in  this 
proceeding  and  is  made  under 
compulsion  of  such  latter  Orders.  This 
filing  is  without  prejudice  to  Trunkline's 
rights  on  rehearing  or  in  any  judicial 
review  proceeding  or  its  position  in  this 
proceeding.  Trunkline  expressly 
reserves  the  right  to  implement  its 
originally  filed  rates  in  this  case 
effective  November  1. 1989  upon 
securing  appropriate  approvals  and  to 
surcharge  to  recover  (through  direct 

1 


billing  or  other  appropriate  means)  the 
amounts  eliminated  by  the 
Commission's  October  31. 1989  Orders 
or  other  amounts  which  are  thereby 
excessively  attributed  to  Trunkline's  off- 
peak  rate  levels. 

Copies  of  this  letter  and  enclosures 
are  teing  served  on  all  jurisdictional 
customers,  interested  state  commissions 
and  all  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  protests  should  be  filed  on  or 
before  November  27. 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CastwU, 
Secretary. 

(FR  Doc.  89-27649  Filed  11-24-89;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  CP90-221-000] 

TrunkHne  Gas  Co.  and  Panhandle 
Eastern  Pipe  Line  Co.;  Notice  of 
Application 

November  17, 1989. 

Take  notice  that  on  November  8, 1989. 
Trunkline  Gas  Company  (Trunkline)  and 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  joindy  in  Docket 
No.  CP90-221-000  an  apphcation 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  an  order  granting 
permission  and  approval  to  abandon 
firm  and  intemiptible  transportation 
service  provided  to  United  Gas  Pipe 
Line  Company  (United),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  states  that  pursuant  to  Rate 
Schedule  T-56.  Trunkline  provides 
40,000  Mcf  per  day  of  firm  transportation 
service  and  20,000  Mcf  per  day  of 
intemiptible  transportation  service  for 
United.  Trunkline  further  states  that 
pursuant  to  Rate  Schedule  T-78. 
Trunkline  provides  10,000  Mcf  per  day  of 
firm  transportation  service  for  United. 
Panhandle  also  indicates  that  pursuant 
to  Rate  Schedule  T-53,  it  provides  1.200 
Mcf  per  day  of  firm  transportation 


service  and  800  Mcf  per  day  of 
intemiptible  transportation  scnrice  for 
United. 

Panhandle  states  that  pursuant  to 
Panhandle's  Rate  Schedule  T-d3,  whidi 
is  in  conjunction  with  Trunkline's  Rate 
Schedule  T-53,  Panhandle  provides 
1,200  Mcf  per  day  of  firm  transportation 
service  and  800  Mcf  per  day  of 
intemiptible  transportation  service  for 
United. 

Trunkline  and  Panhandle  state  that 
pursuant  to  Letters  of  Agreement  dated 
November  6. 1989.  between  United. 
Trunkline  and  Panhandle,  the  parties 
have  agreed  to  terminate  transportation 
service  under  each  of  aforementioned 
rate  schedules  effective  December  1, 
1989. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24. 1989,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Nattiral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Comittission  will  be 
considered  "by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authraity  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Reg\ilatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  U  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othenvise  advised,  it  will  be 
unnecessaiy  for  Trunkline  and 
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Panhandle  to  appear  or  be  represented 

at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  89-27653  Filed  ll-24-«9;  8:45  am] 

BILUNQ  COOC  6717-01-M 

Office  of  Fossil  Energy 

Presidential  Permit  PP-45-A 
Authorizing  Westmin  Mines,  Inc.  To 
Construct,  Connect,  Operate,  and 
Maintain  Electric  Transmission 
Facilities  Across  the  International 
Border  Between  the  United  States  and 
Canada 

Background 

On  July  17, 1987.  Westmin  Resources 
Limited  filed  an  application  with  the 
Economic  Regulatory  Administration 
(ERA)  '  of  the  Department  of  Energy 
(DOE)  for  a  Presidential  permit  pursuant 
to  Executive  Order  No.  10485,  as 
amended  by  Executive  Order  No.  12038. 
The  applicant  requested  authority  to 
construct  connect,  operate,  and 
maintain  a  35-kilovolt  (lev)  transmission 
line  which  would  cross  the  U.S. 
international  border  from  British 
Columbia,  Canada,  pass  through  the 
State  of  Alaska,  and  re-enter  British 
Columbia  at  a  second  point  on  the  U.S. 
international  border.  The  proposed  line 
would  cross  the  U.S.-Canadian  border  in 
the  city  of  Hyder,  Alaska,  traverse  about 
7.4  miles  of  U.S.  territory  and  re-enter 
Canada  at  a  point  approximately  8  miles 
north  of  Hyder,  Alaska.  All  construction 
in  Alaska  would  be  within  the  right-of- 
way  of  the  Granduc  Road,  a  pre-existing 
gravel  road. 

Subsequent  to  this  filing,  the  applicant 
requested  that,  if  the  ERA  should 
determine  it  to  be  in  the  public  interest 
to  issue  the  subject  permit,  the  permit  be 
issued  in  the  name  of  Westmin 
Resources,  Inc.  (Westmin),  the  wholly 
owned  U.S.  subsidiary  of  Westmin 
Resources  Limited. 

In  connection  with  the  DOE's 
responsibihties  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  the  DOE  reviewed  an 
Environmental  Assessment  (EA) 
published  on  May  17, 1988,  by  the  U.S. 
Forest  Service  (USPS).  The  USPS 
prepared  this  EA  in  connection  with  its 
issuance  of  a  special  use  permit  to 
construct  a  portion  of  the  proposed  line 
through  a  National  Forest.  The  DOE. 


'  On  January  6, 1989.  the  authority  to  issue 
Presidential  permits  was  transferred  from  the 
Economic  Regulatory  Administration  to  the 
Assistant  Secretary  for  Fossil  Energy.  DOE 
Delegation  Order  No.  0204-127  specifies  the 
transferred  functions  (54  FR  11436.  March  2a  1989). 


after  staff  review  and  analysis  of  USPS* 
EA,  determined  that  the  EA  adequately 
addressed  the  environmental  effects  of 
Westmin's  proposal.  On  July  28, 1988, 
the  DOE  adopted  this  EA  and 
determined  that  the  issuance  of  this 
permit  would  not  constitute  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  the  NEPA,  42 
U.S.C.4321,  e/se^. 

After  review  and  evaluation  of  the 
information  submitted  by  the  applicant, 
it  was  determined  that  the  operation  of 
the  proposed  transmission  line  would 
not  impair  the  reliability  of  the  electric 
power  supply  system  of  the  U.S.  Details 
of  this  determination  were  made  part  of 
the  permanent  docket  file. 

The  Secretary  of  State  by  letter  dated 
September  8, 1988,  and  the  Secretary  of 
Defense  by  letter  dated  September  6, 
1988,  recommended  that  the  Presidential 
permit  be  granted.  Accordingly,  on 
October  5, 1988,  Presidential  Permit  PP- 
85  was  issued  to  Westmin  Resources, 
Inc. 

On  May  20. 1989,  Westmin  Resources, 
Limited  (Westmin),  on  behalf  of  its 
wholly-owned  subsidiary  Westmin 
Resources,  Inc.  (WRI),  applied  to  the 
Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  for  the 
reissuance  of  Presidential  Permit  PP-85 
to  Westmin  Mines,  Inc.  (WMI),  a  new 
U.S.  corporation  which  is  indirectly 
controlled  by  Westmin.  This  request 
was  occasioned  by  a  reorganization 
within  the  Westmin  group  of  companies. 

Since  the  reissuance  of  this  permit 
does  not  require  new  construction  or  a 
change  in  the  operation  of  the 
previously  authorized  facilities,  the 
conclusion  reached  from  the 
environmental  and  electric  reliability 
analyses  prepared  for  the  original  permit 
remain  valid  for  this  action.  Also  the 
Secretary  of  Defense  and  the  Secretary 
of  State  have  concurred  in  the 
reissuance  of  the  permit.  Accordingly, 
the  DOE  finds  that  the  reissuance  of 
Presidential  Permit  PP-85  to  Westmin 
Mines,  Inc.,  is  consistent  with  the  public 
interest. 

Authorization 

Pursuant  to  the  provisions  of 
Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038,  and  the 
Rules  and  Regulations  thereunder  (tide 
10,  Code  of  Federal  Regulations, 
§  205.320  et  seq.),  permission  hereby  is 
granted  to  WMI  to  construct,  connect, 
operate,  and  maintain  at  the 
international  border  of  the  United  States 
and  Canada,  one  35-kV,  alternating 
current  (ac)  transmission  line  as  further 
described  in  Article  2  below,  upon  the 
following  conditions: 


Article  1.  The  facilities  herein 
described  shall  be  subject  to  all 
conditions,  provisions  and  requirements 
of  this  permit.  This  permit  may  be 
modified  or  revoked  by  the  President  of 
the  United  States  without  notice,  or  by 
the  DOE  after  public  notice,  and  may  be 
amended  by  the  DOE  after  proper 
application  thereto. 

Article  2.  The  facilities  covered  by 
and  subject  to  this  permit  shall  include 
the  following  facilities,  and  all 
supporting  structures  within  the  right-of- 
way  occupied  by  such  facilities: 

One  35-kilovolt,  3-phase  electric 
transmission  line  which  will  cross  the  U.S. 
international  border  from  British  Columbia. 
Canada,  pass  tiirough  the  State  of  Alaslca. 
and  re-enter  British  Columbia  at  a  second 
point  on  the  U.S.  international  border.  The 
proposed  line  shall  pass  through  Alaska  for 
about  7.4  miles,  most  of  which  shall  be 
located  in  the  Tongass  National  Forest. 
Approximately  2.5  miles  of  the  proposed  7.4 
miles  of  transmission  line  shall  be 
constructed  underground,  using  300  MCM 
(thousand  circular  mils]  cable,  and  the 
remaining  4.9  miles  constructed  above  ground 
on  wooden  poles,  using  266.8  ACSR 
(aluminum  cable,  steel  reinforced]  conductor. 
All  construction  in  Alaska  shall  be  within  the 
right-of-way  of  the  existing  Granduc  Road 
(also  known  as  the  Salmon  River  Highway]. 

These  facilities  are  more  specifically 
shown  and  described  in  the  application 
filed  by  the  applicant  on  July  17, 1987. 

Article  3.  No  change  shall  be  made  in 
the  facilities  covered  by  this  permit  or  in 
the  authorized  operation  of  these 
facilities  unless  such  change  shall  have 
been  approved  by  the  DOE. 

Article  4.  WMI  or  its  agent  shall  at  all 
times  maintain  the  facihties  covered  by 
this  permit  in  a  satisfactory  condition 
such  that  all  requirements  of  the 
National  Electric  Safety  Code  in  effect 
at  the  time  of  construction  are  fully  met. 

Article  5.  The  operation  and 
maintenance  of  the  facilities  covered  by 
this  permit  shall  be  subject  to  the 
inspection  and  approval  of  a  properly 
designated  representative  of  the  E)OE, 
who  shall  be  an  authorized 
representative  of  the  United  States  for 
such  purposes.  WMI  shall  allow  officers 
or  employees  of  the  United  States  with 
written  authorization  free  and 
unrestricted  access  into,  through,  and 
across  any  lands  occupied  by  these 
facilities  in  the  performance  of  their 
duties. 

Article  6.  WMI  shall  investigate  any 
complaints  from  nearby  residents  of 
radio  or  television  interference 
identifiably  caused  by  the  operation  of 
the  facilities  covered  by  this  permit. 
WMI  shall  take  appropriate  action  as 
necessary  to  mitigate  such  situations. 
Complaints  from  individuals  residing 
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within  one-half  mile  of  the  center  of  the 
transmission  circuit  are  the  only  ones 
that  must  be  resolved.  WMI  shall 
maintain  written  records  of  all 
complaints  received  and  of  the 
corrective  actions  taken. 

Article  7.  The  United  States  shall  not 
be  responsible  or  liable:  For  damages  to 
or  loss  of  the  property  of,  or  injuries  to, 
persons;  for  damages  to  or  loss  of  the 
facilities  covered  by  this  permit;  or  for 
damages  to,  or  loss  of  the  property  of,  or 
injuries  to  the  person  of  WMI  officers, 
agents,  servants  or  employees,  or  of 
others  who  may  be  on  said  premises; 
any  of  which  may  arise  from  or  be 
incident  to  the  exercise  of  the  privileges 
granted  herein:  and  WMI  shall  hold  the 
United  States  harmless  from  any  and  all 
such  claims. 

Article  8.  WMI  shall  arrange  for  the 
installation  and  maintenance  of 
appropriate  metering  equipment  to 
record  permanently  the  hourly  flow  of 
all  electric  energy  transmitted  between 
the  United  States  and  Canada  over  the 
facilities  authorized  herein.  WMI  shall 
prepare,  maintain  and  preserve 
complete  and  accurate  records 
concerning  the  transfer  of  such  electric 
energy;  and  shall  furnish  the  DOE  an 
annual  report,  which  will  be  due  on  or 
before  February  15th  of  each  year, 
detailing  the  transmission  of  such 
electric  energy,  as  follows:  (1)  The  gross 
amount  of  kilowatt-hours  of  electric 
energy  received  or  delivered;  (2)  the 
maximum  hourly  rate  of  transmission  in 
kilowatts;  and  (3)  the  consideration  paid 
or  received  for  such  energy  during  each 
month  of  the  preceding  calendar  year. 
Article  9.  Neither  this  permit  nor  the 
facilities  covered  by  this  permit,  or  any 
part  thereof,  shall  be  transferable  or 
assignable,  except  in  the  event  of  the 
involuntary  transfer  of  the  facilities  by 
the  operation  of  law.  In  the  case  of  such 
an  involuntary  transfer,  this  permit  shall 
continue  in  effect  for  a  period  of  60  days 
and  then  shall  terminate  unless  an 
application  for  a  new  permit  pursuant  to 
title  10,  Code  of  Federal  Regulations, 
section  205.323,  has  been  received  by 
the  DOE.  Upon  recepit  by  the  DOE  of 
such  an  application,  this  existing  permit 
shall  continue  in  effect  pending  a 
decision  on  the  new  application.  During 
this  decision  period,  the  facilities 
authorized  herein  shall  remain 
substantially  the  same  as  before  the 
transfer. 

Article  10.  Upon  the  termination, 
revocation  or  surrender  of  this  permit 
the  35-kV  ac  transmission  line,  which  is 
owned,  connected,  operated,  and 
maintained  by  WMI  and  described  in 


Article  2  of  this  permit,  shall  be  removed 
within  such  time  as  DOE  may  specify 
and  at  the  expense  of  WMI.  If  WMI  fails 
to  remove  such  facilities  or  any  portion 
thereof  authorized  by  this  permit,  DOE 
may  direct  that  such  actions  be  taken 
for  the  removal  of  the  facilities  or  the 
restoration  of  the  land  associated  with 
the  facilities  at  the  expense  of  WMI. 
WMI  shall  have  no  claim  for  damages 
by  reason  of  such  possession,  removal 
or  repair.  However,  upon  a  showing  by 
the  relevant  owner  that  certain  facilities 
authorized  herein,  such  as  portions  of  its 
rights-of-way  or  the  transmission  line 
within  the  United  States,  are  useful  to 
other  utility  operations  within  the 
bounds  of  the  United  States,  the  DOE 
will  not  require  that  those  facilities  be 
removed  and  the  land  restored  to  its 
originfd  condition  upon  termination  of 
the  international  interconnection. 

Article  11  This  permit  shall  be  valid 
upon  receipt  by  the  DOE  of  the 
Testimony  of  Acceptance  properly 
executed. 

In  witness  whereof,  I,  Constance  L. 
Buckley,  Deputy  Assistant  Secretary  for 
Fuels  Programs,  Office  of  Fossil  Energy, 
hereunto  sign  my  name,  this  13  day  of 
November,  1989.  in  the  city  of 
Washington,  District  of  Columbia. 
Constance  L.  Buckley, 
Deputy  Assistant  Secretary  for  Fuels 
Programs  Office  of  Fossil  Energy. 
[FR  Doc.  89-27706  Filed  11-24-88;  8:45  am) 

BtUJNG  CODE  MSO^t-lt 


U.S.  ENVIRONMENTAL  PROTECTION 
AGENCY 


Houston  Medical  Center  Hilton  to 
identify,  summarize  and  evaluate 
potential  methods  that  can  be  used  to 
estimate  the  migration  potential  of 
inorganics  and  organics  found  at 
hazardous  waste  sites.  The  workshop  is 
a  cooperative  effort  of  Dr.  Raymond 
Loehr  and  the  University  of  Texas,  the 
National  Center  for  Ground  Water 
Research,  the  Electric  Power  Research 
Institute,  and  the  U.S.  Environmental 
Protection  Agency's  Robert  S.  Kerr 
Environmental  Research  Laboratory  in 
Ada,  Oklahoma.  While  leachability 
phenomena  will  be  discussed 
generically,  it  is  expected  that  topics 
related  to  this  area  such  as  TCLP 
(Toxicity  Characteristic  Leaching 
Procedure),  will  be  discussed. 

The  Science  Advisory  Board  meeting 
of  December  15  and  16  is  open  to  the 
public.  Any  member  of  the  public 
wishing  further  information  on  the 
meeting  or  those  who  wish  to  submit 
written  comments  should  contact  Dr.  K. 
Jack  Kooyoomjian.  Executive  Secretary, 
or  Mrs.  Marie  Miller,  Secretary,  Science 
Advisory  Board,  (AlOl-F),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  at  202/382-2552 
by  December  8. 1989.  Seating  at  the 
meeting  will  be  on  a  first  come  basis. 

Dated:  November  16, 1988. 
Donald  G.  Banias, 

Director  Science  Advisory  Baord. 

[FR  Doc.  89-27728  Filed  11-24-89;  8:45  am] 

BIUJNO  CODE  6SM-S0-M 


[FRL  3691-2] 

Science  Advisory  Board; 
Environmental  Engineering 
Committee,  Leachability 
Subcommittee,  Open  Meeting: 
December  15-16. 1989 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Science  Advisory 
Board's  Leachability  Subcommittee  of 
the  Environmental  Engineering 
Committee  (EEC),  will  meet  December 
15-16, 1989  in  Room  909  of  die  Houston 
Medical  Center  Hilton,  6633  Travis; 
Houston,  Texas  77030-9945.  The  meeting 
will  begin  at  3:15  p.m.  on  Friday  and  8:00 
a.m.  on  Saturday  and  adjourn  no  later 
than  12.-00  noon  on  Saturday,  December 
16. 

The  purpose  of  the  meeting  is  to 
conduct  a  planning  and  scoping  session 
on  the  generic  topic  of  leachability.  This 
meeting  is  being  conducted  in  consort 
with  a  woricshop  in  Houston  at  the 


[FRL  3683-3] 

Public  Water  Supply  Supervision 
Program;  Program  Revision  for  State 
of  Alabama 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 


summary;  Notice  is  hereby  given  that 
the  State  of  Alabama  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primary  Program.  Alabama 
has  adopted  (1)  drihking  water 
regulations  for  eight  volatile  organic 
chemicals  that  correspond  to  the 
National  Primary  Drinking  Water 
Regulations  for  eight  Volatile  organic 
chemicals  promulgated  by  EPA  on  July 
8, 1987  (52  FR  25690)  and  (2)  public 
notice  regulations  that  correspond  to  the 
revised  EPA  public  notice  requirements 
promulgated  on  October  28, 1987  (52  FR 
41534).  EPA  has  determined  that  these 
two  sets  of  State  program  revisions  are 
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no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore.  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

DATES:  All  interested  parties  are  invited 
to  request  a  public  hearing.  A  request 
for  a  public  hearing  must  be  submitted 
on  or  before  December  27, 1989,  to  the 
Regional  Administrator  at  the  address 
shown  below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public 
hearing  is  made  on  or  before  December 
27, 1989,  a  public  hearing  will  be  held.  If 
no  timely  and  appropriate  request  for  a 
hearing  is  received  and  the  Regional 
Administrator  does  not  elect  to  hold  a 
hearing  on  his  own  motion,  this 
determination  shall  become  effective 
December  27, 1989. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADODESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Public  Water,  Alabama  Department  of 
Environmental  Management,  1751 
Federal  Drive,  Montgomery,  Alabama 
36109;  and 

Regional  Administrator,  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street,  NE.,  Atlanta, 
Georgia  30365. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  E.  Pierce,  EPA,  Region  IV, 
Drinking  Water  Section  at  the  Adanta 
address  given  above;  telephone  404/347- 
2913,  (FTS)  257-2913. 

Authority:  Sec.  1413  of  the  Safe  Drinking 
Water  Act,  as  amended,  (1986).  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations. 

Dated:  November  15. 1979. 
W.  Ray  Cunningham, 
Director,  Water  Management  Division. 
[FR  Doc.  89-27664  Filed  11-24-89;  45  am] 
BtujNacooe  ss«o-so-m 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Forms  Under  OMB 
Review 

agency:  Equal  Employment  Opportunity 

Commission. 

action:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  proposed  report  form  under  review 
is  listed  below. 

date:  Comments  must  be  received  on  or 
before  January  11, 1990.  If  you  anticipate 
commenting  on  a  report  form  but  find 
that  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
you  should  advise  the  OMB  Reviewer 
and  Agency  Clearance  Officer  of  your 
intent  as  early  as  possible. 

ADDRESS:  Copies  of  the  proposed  report 
form,  the  request  for  clearance 
(Standard  Form  83),  supporting 
statement,  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  item  hsted 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT 

EEOC  Agency  Clearance  Officer: 
Margaret  P.  Ulmer,  Office  of 
Management  Room  2220, 1801  L  Street. 
NW.,  Washington.  DC  20507;  Telephone: 
(202)  663-4279. 

OMB  Reviewer:  Joseph  Lackey, 
Human  Resources  and  Housing  Branch, 
Office  of  Information  and  Regidatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Telephone:  (202)  395-7316. 

Type  of  Request:  Extension  (No 
change) 

Title:  Employer  Information  Report 
EEO-1 

Form  Number  Standard  Form  100 

Frequency  of  Report-  Annually 

Type  of  Respondent:  Private 
employers  with  100  or  more  employees 
and  certain  Federal  government 
contractors  with  50  or  more  employees. 

Standard  Industrial  Classification 
(SIC)  Code:  Multiple 

Description  of  Affected  Public  IND/ 
HHID  and  Farms  and  Businesses/INST 

Responses:  126,700 

Reporting  Hours:  528,500 

Federal  Cost:  $675,000 


Applicable  under  Section  3504(h)  of 
Public  Law  96-511:  Not  applicable 

Number  of  Forms:  1 

Abstract-Needs/Users:  EEO-1  data 
are  used  by  EEOC  to  investigate  charges 
of  discrimination  against  employers  in 
private  industry.  Data  are  shared  with 
several  Federal  government  agencies, 
particularly  the  Office  of  Federal 
Contract  Compliance  Programs 
(OFCCP),  U.S.  Department  of  Labor. 
Under  Section  709(d)  of  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended, 
EEO-1  data  are  also  shared  with 
approximately  127  State  and  local  FEPC 
agencies. 

For  the  Commission. 
)ohn  Seal, 

Management  Director,  Equal  Employment 
Opportunity  Commission. 

[FR  Doc.  89-27708  Filed  11-24-89;  8:45  am) 

WLUNQ  CODE  SSTO-OS-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  17, 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800. 2100  M  Street 
NW..  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Eyvette  Flynn,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
3785. 

OMB  Number:  3060-0003. 

Title:  Application  for  Amateur  Radio 
Station  and/or  Operator  License. 

Form  Number  FCC  610. 

Action:  Revision. 

Respondents:  Individuals  or 
households. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  95,050 
Responses;  7,889  Hours. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  file  FCC  Form  610  to 
apply  for  a  new,  renewal,  or  modified 
amateur  radio  station  and/or  operator 
license.  Commission  personnel  will  use 
the  data  to  determine  eligibility  for  radio 
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station  authorization  and  to  issue  a 

radio  station/ operator  license.  Data  is 

also  used  by  Compliance  personnel  hi 

conjunction  with  field  engineers  for 

enforcement  and  interference  resolation 

purposes. 

Federal  Communications  Commission. 

Donna  R.  Seaicy, 

Secretary.     \  \ 

[FR  Doc.  8&-27B30  Rled  11-24-89;  8:45  am) 

MUUNO  CODE  t712-01-« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION  .  i 

Information  Collection  Submitted  to 
OMB  for  Review 

aoency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act 

SUMMARY:  The  submission  is 
summarized  as  follows:  I 

Type  of  Review:  New  collection. 

Title:  Application  to  participate  in  a 
conversion  transaction. 

Form  Number  None  (letter 
application). 

Frequency  of  Response:  On  occasion. 

Respondents:  Any  insured  depository 
institution  applying  for  approval  from 
the  FDIC  to  participate  in  a  conversion 
transaction  which  involves  the  transfer 
of  deposits  between  a  member  of  the 
Savings  Association  Insurance  Fund  and 
a  member  of  the  Bank  Insurance  Fund. 

Number  of  Respondents:  35. 

Number  of  Responses  Per 
Respondent:  1. 

Total  Annual  Responses:  35. 

A  verage  Number  of  Hours  Per 
Response:  3. 

Total  Annual  Burden  Hours:  105. 

OMB  Reviewer  Gary  Waxman.  (202) 
395-7340,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FDIC  Contact-  John  Keiper,  (202)  898- 
3810,  Assistance  Executive  Secretary, 
Room  6096,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street  NW., 
Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before. 
addresses:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  hsted  above. 
Comments  regarding  -the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 


SUPPLEMENTARY  INFORMATION:  The 
FDIC  is  requesting  OMB  approval  to 
implement  a  new  collection  of 
information  from  certain  insured 
depository  institutions.  The  proposed 
collection  of  information  involves 
requiring  a  depository  institution  that 
wishes  to  obtain  the  FDIC's  approval  to 
participate  in  a  conversion  transaction 
to  submit  a  letter  application.  Such 
fransactions  generally  involve  the 
transfer  of  deposits  between  the  Savings 
Association  Insurance  Fund  and  the 
Bank  Insurance  Fund.  The  new 
application  requirement  is  based  on 
statutory  requirements  contained  in  the 
recently  enacted  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA").  Under  FIRREA 
(section  206(a)(7),  Pub.  L 101-73),  no 
insured  depository  institution  may 
participate  in  a  conversion  transaction 
without  the  prior  approval  of  the  FDIC. 
The  letter  application  enables  the  FDIC 
to  give  such  approval. 

Dated:  November  2a  1980. 
Federal  Deposit  Insiirance  Corporation. 
Hoylfl  L.  Robinson, 

Executive  Secretary. 

[FR  Doa  89-27861  Filed  ll-24-«9;  8:45  am] 

BILUNG  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  American 
President  Unies,  Ltd.  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  \he  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  S  572.603  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  202-010689-038 

Title:  Transpacific  Westbound  Rate 
Agreement 

Parties: 

American  President  Lines,  Ltd. 

Hanjin  Container  Lines,  Ltd. 

Hyundai  Merchant  Marine  Co.,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 


Mitsui  O.S.K.  Lines,  Ltd. 

Neptxme  Orient  Lines.  Ltd. 

Nippon  liner  Sjrstem 

Nippon  Yusen  Kaisha,  Ltd. 

Sea-Land  Service.  Inc. 

Orient  Overseas  Container  Line,  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  expand  the 
scope  of  the  Agreement  and  to  establish 
a  separate  section  covering  the  trade  to 
l^ndia,  Pakistan,  Bangladesh,  and  Burma 
from  U.S.  ports  and  points  via  such 
ports.  Membership  in  this  section  wrtll  be 
open  to  all  carries  operating  in  the  "sub- 
continent trade,"  whether  or  not  the 
carrier  is  a  party  to  the  remainder  of  the 
Agreement.  The  amendment  would 
permit  the  parties  to  this  section  to 
discuss  and  agree  upon  specified 
matters,  including  rates,  in  the  sub- 
continent trade.  However,  adherence  to 
any  agreement  reached  would  be 
voluntary. 

Agreement  Noj  232-011258 

Title:  Chiquita  Brands,  kic.  Chiqmta/ 
Promotora  de  Navigacion  Space  Charter 
and  Sailing  Agreement 

Parties: 

Chiquita  Brands,  Inc. 

Promotora  de  Navigadon,  S.A. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  charter 
space  aboard  one  another's  vessels  in 
the  trade  between  ports  and  points  in 
the  United  States  (including  Alaska. 
Hawaii  and  all  U.S.  territories  and 
possessions)  and  ports  and  points  in 
Costa  Rico.  It  would  also  permit  the 
parties  to  coordinate  sailings  in  the 
trade  and  to  agree  upon  the  formation  of 
a  joint  service  between  themselves  in 
the  Agreement  trade. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  2a  19ea 
Joseph  C  PoUdng. 
Secretary. 
[FR  Doc.  89-27642  Filed  11-24-89:  8:45  am] 

BiLUNG  COOE  STSIMI-M 


Ocean  Frsight  Forwardftr  License; 
Applicants 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  appUcations  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  46 
CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  hcense  are  requested  to 
contact  die  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations, 
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Federal  Maritiine  Commission. 
Washington.  DC  20573. 

Modem  Cargo  Services,  Inc.  8358  N.W.  66th 
Street.  Miami.  FL  33166.  Officer  Arnold  E. 
Arrazola.  President; 

Seibu  Transportation  Co..  Ltd..  dba  Seibu  Air 
ft  Sea  Services:  752  So.  Glasgow  Ave.. 
Inglewood.  CA  90301,  Officers:  Yoshiaki 
Tsutsumi,  Chairman,  Hiroshi  Nagai, 
President,  Kazuma  Goto,  Managing 
Director,  Kinya  Yajima,  Managing  Director, 
Yashuhiro  Tsutsumi,  Director, 

International  Express  Cargo  Services,  Inc.. 
18141  SW  84th  Ave..  Miami,  Florida  33157. 
Officers:  Dora  Del  Castillo,  President. 
Walter  Boria,  Vice  President,  Juan  Boria, 
Vice  President; 

Nakamura  (U.S.A.).  Inc.,  1326  Fifth  Ave.  #428, 
Seattle.  WA  98101,  Officers:  Nazamusa 
Okamura.  President  ft  Director,  Terasu 
Nakahara,  V.  President/Director/ 
Treasurer,  Nakamura  Stevedores  ft 
Transportation  Co.  Ltd..  Stockholder 

Kil  Moon  Chang.  17224  Betty  Place,  Cerritos, 
CA  90701.  Officer  Sole  Proprietor 

Queirolo  USA.  Inc..  102-03 101  St..  Ave.. 
Ozone  Park.  NY  11418.  Officers:  Michelle 
Lupo,  President  ft  Director,  Fabio 
Domenichini.  Vice  President  Paolo 
Queirolo,  Vice  President; 

New  Wave  Transport  (U.S.A.),  Inc.,  444  West 
Ocean  Boulevard,  Suite  ISOa  Long  Beach. 
CA  90802.  Officers:  Keiichi  KanemiUu. 
President/Treasurer/Director,  Brian  J. 
McQuade,  Asst.  Vice  President; 

Apex  Int'L  Forwarding  Co.,  Inc.,  2580  St 
Cloud  Dr.,  San  Bruno,  CA  94066,  Officer 
Vicky  P.  Cheung,  President; 

Cortex  Customhouse  Brokerage  Company. 
4950  W.  Dickman  Road,  Battle  Creek,  MI 
49015,  Officers:  David  P.  Taylor,  President/ 
Secretary,  Harold  Henderson,  Vice 
President/Gen.  Manager,  Margaret  B. 
Henderson,  Director,  Mary  Ann  Crete, 
Director 

Compass  Marine  Services  (U.S.A.)  Inc.  dba 
Compass  Marine  (USA),  16040  Christensen 
Road.  Suite  208,  Seattle,  WA  98188, 
Officers:  John  F.  Cunningham,  Director. 
Lorraine  S.  Cunningham,  Director.  Thomas 
M.  Alderson.  Manager; 

Transit  King  City/Northway  Forwarding. 
Ltd..  5441  Notre-Dame  Ouest  Montreal. 
Quebec  Canada  H4C-1T7,  Officers:  Gerald 
P.  Gamache,  President  Michel  O.  Berard. 
Director 

C  ft  Y  International  Inc.  701  5th  Ave..  Suite 
3488,  Seattle,  WA  98104,  Officers:  Gordon  J. 
Yeh,  President/Treasurer,  Yiel-Hung  Chen 
Yeh,  Secretary,  Yuan  Hong  Chen.  Vice 
President  Whitney  Bowles,  Vice  President 
Operations; 

Kook  Joo  Song  Freight  Forwarding.  1800 
Studebaker  Rd..  Suite  785.  Cerritos,  CA 
90701,  Officer  Kook  Joo  Song,  Sole 
Proprietor 

Ocean  Air  International,  5333  Tally  Green 
Dr.,  Marietta,  GA  30068,  Officer  Gunter 
Wegner,  Sole  Proprietor 

Wisco  International,  Forwarders,  Inc.  114-16 
Rockaway  Blvd.  So.  Ozone  Park,  NY  1142a 
Officer  Angel  Ithier,  President 
By  the  Federal  Maritime  Commission. 


Dated:  November  20. 1989. 
Joaaph  C  PoUdng. 
Secretary. 

[FR  Doc.  89-27643  Filed  11-24-89;  8:45  amj 
MUMO  COM  «730-0t-M 


FEDERAL  RESERVE  SYSTEM 

Greater  Ohio  River  Corp^  et  al.; 
Formations  of;  Acquisitions  by;  and 
Merger*  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U,S.C.  1842)  and 
9  225.14  of  the  Board's  Regtilation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Uie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  15. 1989. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  ].  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Greater  Ohio  River  Corporation, 
Columbus.  Ohio;  to  merge  with  Tonti 
Financial  Corporation.  Columbus.  Ohio, 
and  thereby  indirectly  acquire  First 
Bank  of  Ohio.  Tiffin,  Ohio. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Beacon  Capital  Corporation, 
Henderson.  North  Carolina;  to  become  a 
bank  holding  compamy  by  acquiring  100 
percent  of  the  vothig  shares  of  Franklin 
National  Bank.  Louisburg.  North 
Carolina,  a  de  novo  bank,  and  acquire 
Vance  National  Bank.  Henderson. 
North  Carolina,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60600: 


1.  Tremont  Bancorp,  Inc..  Tremont, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  First  National  Bank 
in  Tremont.  Tremont.  Illinois. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Kfissoiui  64198: 

1.  ISBC  Holding  Company,  Denver, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Independent  State  Bank 
of  Colorado.  Denver.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 

System.  November  20. 1989. 

Jennifer  ].  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  89-27666  Filed  11-24-89;  8:45  am] 

BIUJNO  CODE  C310-01-« 


Northern  Missouri  Bancstuires,  Inc^  et 
ai;  Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f).  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  (2)  or  (f)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a))  to  acquire  or  control 
voting  securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  S  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Uie 
question  whether  consummation  of  the 
proposal  can  "reasonably  l>e  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsotmd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15, 
1989. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Northern  Missouri  Bancshares,  Inc., 
Unionville,  K>Iissouri:  to  acquire 
Harrison  County  Bancshares,  Inc.. 
Bethany,  Missouri,  and  thereby  engage 
in  the  sale  of  general  lines  of  insurance 
in  Bethany.  Missouri,  a  town  with  a 
population  of  less  than  5,000  pursuant  to 
§  225.25(b)(8)(iii)(A);  and  providing 
securities  brokerage  services  to  the 
public  ("discount  brokerage")  pursuant 
to  S  225.25(b)(15)  of  the  Board's 
Regulation  Y.  Applicant  has  previously 
applied  to  acquire  Harrison  County 
Bancshares,  Inc.  banking  subsidiaries. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  20, 1989. 

Jennifer ).  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-27667  Filed  11-24-89:  8:45  am.] 

BILUNQ  COOC  •210-01-M 


Missouri,  and  First  Bank  of  Maryville, 
Maryville.  Missouri. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Sb^et  Dallas.  Texas  75222: 

1.  fames  W.  Priour,  III,  Kerrville. 
Texas,  to  acquire  20  percent;  Stanley  C 
Jones.  Houston,  Texas,  to  acquire  15 
percent;  Tex  D.  Hood.  Kerrville.  Texas, 
to  acquire  20  percent;  Paul  L  Sachleben. 
Austin,  Texas,  to  acquire  2.5  percent; 
Brett  W.  Smith.  Kerrville.  Texas,  to 
acquire  7.5  percent;  Bobby  G.  Waddell, 
Kerrville,  Texas,  to  acquire  7.5  percent; 
John  and  Lynda  Comegy's  Family  Trust, 
Kerrville.  Texas,  to  acquire  10  percent; 
and  Premier  Bancshares  Employee  Stock 
Ownership  Plan,  Kerrville.  Texas,  to 
acquire  7.5  percent  of  the  voting  shares 
of  Premier  Bancshares,  IhCm  Kerrville, 
Texas,  and  thereby  indirectly  acquire 
Bank  of  Kerrville.  Kerrville,  Texas,  and 
Texas  National  Bank  of  Victoria, 
Victoria.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  20, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  89-27668  Filed  11-24-69;  8:45  am] 
BIUJNQ  CODE  6210-01-11 


Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  of 
Bank  Hokling  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  iei7(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  8. 1989, 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1,  William  E.  Welch,  Chillicothe, 
Missouri;  to  acquire  an  additional  0.18 
percent  of  the  voting  shares  of  Citizens 
Bancshares  Company,  Chillicothe, 
Missouri,  and  thereby  indirecUy  acquire 
Citizens  Bank  &  Trust.  Chillicothe. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  the  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
"Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  15.5%  for  the  quarter 
ended  September  30. 1989.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 


Dated:  November  17. 1988. 
Dennis  Fisher. 

Deputy  Assistant  Secretary,  Finance. 
[FR  Doc.  89-27623  FUed  11-24-88;  8:45  am] 

BNJJNQ  CODE  41S0-04-M 

Social  Security  Administration 

Revised  Redeiegations  of  Authorities 
Concerning  Social  Security  Coverage 
for  Employees  of  State/Local 
Governments  and  Interstate 
instrumentalities 

Under  section  218  of  the  Social 
Security  Act  as  amended  (the  Act),  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  shall  enter  into  an 
agreement  (S>ocial  Security  coverage 
agreement)  with  any  State,  at  the 
request  of  that  State,  and  may  enter  into 
an  agreement  with  an  instrumentality  of 
two  or  more  States  (interstate 
instrumentality),  at  the  request  of  that 
interstate  instrumentality,  for  the 
purpose  of  extending  the  social 
insurance  system  established  by  title  II 
of  the  Act  to  services  performed  by 
individuals  as  employees  of  the  State  or 
any  of  its  political  subdivisions,  or  as 
employees  of  the  interstate 
instrumentality.  Section  218  of  the  Act 
also  provides  the  Secretary  with 
authority  for  other  program  functions 
required  to  carry  out  the  purposes  of 
these  Social  Security  coverage 
agreements.  Subject  to  specified 
reservations  of  authority  to  the 
Secretary,  the  Secretary's  authority 
under  section  218  of  the  Act  has  been 
delegated  to  the  Commissioner  of  Social 
Security  (the  Commissioner),  with 
authority  to  redelegate  (see  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  published  in  the  Federal 
Register  at  33  FR  5836-37  on  April  16. 
1968). 

As  appropriate,  the  then  Acting 
Commissioner  redelegated  various 
authorities  imder  section  218  of  the  Act 
to  subordinate  Social  Security 
Administi-ation  (SSA)  positions  on 
February  3. 1981.  Since  that  time, 
however,  section  218(g)  of  the  Act  was 
amended  by  section  103  of  Public  Law 
No.  98-21  (the  Social  Security 
Amendments  of  1983)  to  prohibit 
termination  of  Social  Security  coverage 
agreements,  either  in  their  entirety  or 
with  respect  to  any  coverage  group,  on 
or  after  April  20, 1983.  Section  218(g)  of 
the  Act  was  subsequentiy  redesignated 
as  section  218(f)  by  section  9002(c)(1)  of 
Public  Law  No.  99-509  (the  Omnibus 
Budget  Reconciliation  Act  of  1986).  Also, 
sections  9129  and  13205  of  Public  Law 
No.  9&-272  (the  ConsoUdated  Omnibus 
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Budget  Reconciliation  Act  of  19B5) 
extended  Medicare  coverage  and 
applied  the  hospital  insurance  tax 
portion  of  the  Federal  Insurance 
Contributions  Act  to  wages  for  services 
rendered  after  a  specified  time  by  newJy 
hired  employees  of  State  Governments 
and  their  political  subdivisions.  For 
certain  other  State  and  local 
Government  employees,  optional 
coverage  can  be  provided  by  voluntary 
agreements  with  the  Secretary  under 
section  2181n}  of  the  Act.  Section  218(v) 
was  redesignated  as  section  218(n)  by 
section  9023(c)  of  Public  Law  No.  100- 
203  (the  Omnibus  Budget  Reconciliation 
Act  of  1987). 

In  addition.  Public  L^w  No.  99-509 
(the  Omnibus  Budget  Reconciliation  Act 
of  1986]  repealed  certain  subsections  of 
section  218  of  the  Social  Security  Act. 
effective  with  respect  to  payments  due 
on  wages  paid  after  December  31, 1986. 
The  subsections  repealed  were  218  (ej, 
(h).  (ij.  ai.  (q3.  W.  (8).  (t)  and  (w). 

As  a  result  of  the  above  changes  in 
the  law  and  SSA  organizational 
realignments.  I  hereby  rescind  the 
existing  redelegtions  of  authorities 
related  to  Social  Security  coverage 
agreements  under  section  218  of  the  Act 
and  replace  them  with  the  following 
revised  redelegations. 

Authorities 

1.  Authority  to  enter  into  Social 
Security  coverage  agreements  with 
States  or  interstate  instrumentalities, 
under  sections  218(a)(1)  and  218(g)(1)  of 
the  Act. 

2.  Authority  to  execute  modifications 
of  existing  Social  Security  coverage 
agreements  with  States  or  interstate 
instrumentalities,  under  sections 
218(c)(4)  and  218(g)(1)  of  the  Act 

3.  Authority  to  enter  into  Social 
Security  coverage  agreements  with 
States  or  interstate  instrumentalities  for 
the  purpose  of  extending  the  health 
insurance  system  established  by  title 
XVIII  of  the  Act  and  sections  226  and 
226A  of  title  II  of  the  Act  to  services 
performed  by  employees  of  State/local 
Governments  or  interstate 
instrumentalities  under  section  2ia(n)  of 
the  Act 

4.  Authority  to  execute  modifications 
of  existing  Social  Security  coverage 
agreements  with  States  or  interstrate 
instrumentalities  for  the  purpose  of 
extending  the  health  insurance  system 
established  by  title  XVIU  of  the  Act  and 
sections  236  and  226A  of  title  II  of  the 
Act  to  services  performed  by  employees 
of  State/local  Governments  or  interstate 
instruraentaiities  under  section  218(a)  of 
the  Act 

5.  Authority  to  approve  the  removal  of 
a  legally  dissolved  entity  from  covera^ 


under  a  Social  Security  coverage 
agreement. 

6.  Authority,  under  section  218(e)(1)  of 
the  Act,  to  grant  extensions  of  time  filing 
contribution  returns  (limited  to  period 
prior  to  July  1, 1980  and  to  periods 
covered  by  agreements  or  modifications 
for  new  coverage  under  Social  Security 
coverage  agreements)  or  relevant  wage 
reports  (for  all  periods),  where  States  or 
interstate  instrumentahties  request 
extensions  and  show  "good  cause"  for 
such  action. 

7.  Authority,  under  section  218(s)  of 
the  Act,  to  grant  States  or  interstate 
instrumentalities  extensions  of  time,  if 
requested  by  them  and  upon  their 
showing  "good  cause,"  for  submission  of 
additional  information  or  argument  on 
requests  for  reviews  of: 

a.  Assessments  of  amounts  due: 

b.  Disallowances  of  claims  for 
credits/refunds  of  overpayments;  or 

c.  Allowances  or  credits/refunds  for 
overpayments. 

a.  Authority  to  enter  into  agreements 
with  States  or  interstate 
instrumentalities  on  extensions  of  time 
limitations  for  assessments  of  amounts 
due  or  allowances;  disallowances  of 
credits/refunds  of  overpayments  under 
sections  218(q)(4)(A)  and  2ie(r)(2)(A)  of 
the  Act 

9.  Authority,  under  sections  218(e)(1) 
and  218(j)  of  the  Act,  to  issue  to  States 
or  interstate  instrumentalities  notices 
overpayments/underpayments  for 
reports  of  earnings.  Federal 
determinations  of  errors,  and 
corrections/adjustments  to  reports  of 
earning  filed  and  interest  charges  due. 

10.  Authority  to  issue  statutory 
assessment  notices  of  amounts  due  from 
States  or  interstate  instrumentahties 
under  section  218(q)  of  the  Act. 

11.  Authority  to  allow/disallow  States 
or  interstate  instrumentalities  credit  or 
refund  of  overpayments  under  section 
218(r)  of  the  Act. 

12.  Authority,  under  section  218(3)  of 
die  Act,  to  review  and  decide  appeals 
filed  by  States  or  interstate 
instrumentalities  concerning 
assessments  of  amounts  due  by  them, 
disallowances  of  their  claims  for  credits 
or  refunds  of  overpayments,  or 
allowances  to  them  of  credits  or  refunds 
of  overpayments. 

13.  Authority  to  grant  or  deny  requests 
by  States  or  interstate  instrumentalities 
for  additional  time  to  file  appeals 
pursuant  to  section  218(s)  of  the  Act 


b.  Aasoctat« 

Conunssiooer  and 

Deputy  AssocJals 

Commisstooer  tor 

R«tirement  and 

Survivofs  Insurance, 
c  Dvactor  and  Depiity 

Oiractor,  Or/ision  ot 

Eannn^s  and 

Adjustments.  Oflio«  of 

Central  Records 

Operations. 

d.  Regtonal 
Commissioners  and 
Deputy  Regiortal 
Commissioners. 

e.  Ass«tant  Regional 
Commissioners  and 
Deputy  Assistant 
HegKmal 

Cotnmisaioners  ior 
Programs.. 

f.  District  Managers  and 
Assistant  Distnct 
Managers  servine  as 
kaeon  beHween  SSA 
and  State  agerMses 
(Distnct/ Assistant 
District  Managers  of 
ParalM  Social  Security 
offices). 

g.  Ad  positions  in  ttie 
direct  line  of 
management  abone 
the  positions  specified 
in  items  c,  d.  and  f. 
atxjve. 


Soape  d  mutnritf 


to  Aumorilies  l-«.  10 
and  11. 


c  Aufnittatd-il. 


d.  AuttKxities  1-5  and  8 
for  cases  wtthm  tt>6R 
respec(i««  regnruil 
jurisdiction. 

e.  Authorities  2.  4,  5  and 
8  for  cases  within  their 
raspotlMi  regional 


1.  Auttwrily  8  for 
agreements  wittwi  the 
juisdKiion  of  nsftid/ 
Aaaistint  D«tnct 
Msnagars  of  parallel 
Social  Secunty  offices, 
except  those 
agreements  vvhich 
extend  a  penod 
previously  extended. 

g.  The  aulfiorilius 
rodotagslad  to  ttw 
positions  spectfiad  in 
Items  c.  d.  and  f. 
■bOM  raapectiwaty 


Detogalua 


a.  Deputy  Conwniaaioner 
for  Programs. 


Scop*  o(  oiMhorily 


a.  Authorikes  1-8.  10- 
13. 


ConditioiM 

(1)  The  Commissioner,  Deputy 
Commissioner  for  Programs  or 
Associate  Commissioner  for  Retirement 
and  Survivors  Insurance  shall  refuse  to 
enter  into  a  proposed  Social  Security 
coverage  agreement,  or  a  proposed 
modification  of  an  existing  coverage 
agreement  because  the  proposed 
agreement/modification  is  inconsistent 
with  Federal  or  State  law. 

(2)  The  offset  authority  contained  in 
section  216(j)  of  the  Act  which  relates  to 
deductions  for  failure  by  States  or 
interstate  instrumentalities  to  make 
timely  payments,  is  reserved  to  the 
Secretary. 

(3)  The  Office  of  the  General  Counsel 
Department  of  Health  and  Human 
Services,  shall  review  agreements  and 
modifications  of  agreements  under 
section  216  of  the  Act  for  legal  form  and 
substance  before  they  may  be  approved 
by  the  above  delegates. 

(4)  As  the  result  of  section  9002(d]  of 
Public  Law  No.  99-509.  authorities  6-13 
and  condition  (2)  will  remain  in  effect 
only  until  all  matters  regarding 
payments  due  on  wages  paid  before 
January  1, 1987  are  resolved,  subject  to 
the  statute  of  limitations  and  any 
extension(8)  of  those  time  limitations. 
Statutory  references  in  authorities  6-13 
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and  condition  (2)  reflect  provisions  in 
effect  prior  to  the  enactment  of  section 
9002  of  Public  Law  99-509. 

(5)  These  revised  redelegations  must 
be  exercised  in  accordance  with  all 
pertinent  provisions  of  law,  regulations, 
policies,  procedures,  operating 
instructions  and  other  requirements. 

(6)  Further  redelegations  are  not 
authorized. 

These  revised  redelegations  are 
effective  on  the  date  that  they  are 
published  in  the  Federal  Register  and 
replace  those  previous  redelegations 
approved  by  the  Acting  Commissioner 
on  February  3. 1981. 1  hereby  affirm  and 
ratify  any  actions  by  the  above 
delegates  which  may  constitute  the 
exercise  of  any  of  the  subject  authorities 
before  the  date  that  these  revised 
redelegations  are  published  in  the 
Federal  Register. 

Dated:  November  6, 1989. 
Gwendolyn  8.  King. 
Commissioner  of  Social  Security. 
[PR  Doc.  89-27682  Filed  11-24-89:  8:45  am] 
BtUJNQ  CODE  41«»-11-« 


Statement  of  Organization,  Functions 
and  Delegation*  of  Autitority 

Part  S  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (HHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  hereby 
given  that  subchapter  S5E.  subsections 
S5E.10  and  S5E.20  are  being  amended. 
The  titles  of  a  regional  component  as 
well  as  a  position  title  used  in  a 
functional  statement  are  being  changed 
to  more  accurately  describe  the 
organization  and  function.  Also. 
Standard  Administration  Codes  are 
being  realigned  for  the  Office  of 
External  Affairs,  The  changes  are  as 
follows: 

Subsection  S5E.10  The  Office  of 
Public  Affairs — (Organization): 

G.  The  Office  of  External  Affairs 
(S5EM): 

Revised  the  Standard  Administrative 
Code  (SAC)  to  (S5EK). 

1.  The  Community  Affairs  Staff 
(S5EP1):  Revise  the  SAC  code  to 
(S5EK3). 

2.  The  External  Liaison  Staff  (S5EM2): 
Revise  the  SAC  code  to  (S5EK4). 

3.  The  Regional  External  Affairs  Staff 
(S5EM3):  Revise  the  title  and  SAC  code 
to:  The  Regional  Public  Affairs  Staff 
(S5EK6). 

4.  The  Regional  Support  and  Special 
Projects  Staff  (S5EM4). 

Revise  the  SAC  code  to  (S5EK5). 
Subsection  S5E.20  The  Office  of 
Public  Affairs — (Functions): 


G.  The  Office  of  External  Affairs 
(S5EM): 
Revise  the  SAC  code  to  (S5EK). 

1.  The  Community  Affairs  Staff 
(S5EP1):  Revise  the  SAC  code  to 
(S5EK3). 

2.  The  External  Liaison  Staff  (S5EM2): 
Revise  the  SAC  code  to  (S5EK4). 

3.  The  Regional  External  Affairs  Staff 
(S5EM3):  Revise  the  title  and  the  SAC 
code  to:  The  Regional  Public  Affairs 
Staff  {S5EK6). 

a.  Second  line,  last  word — substitute 
"public"  for  "external." 

4.  The  Regional  Support  and  Special 
Project  Staff  (S5EM4): 

Revise  the  SAC  code  to  (S5EK5). 

a.  Change  the  first  sentence  to  read: 
Serves  as  primary  liaison  with  the 
Regional  Public  Affairs  Officer  keeping 
them  informed  of  SSA  and  HHS  public 
information  policy,  plans  and  activities. 

Dated:  November  7. 1989. 
John  R.  Dyer. 

Deputy  Commissioner  for  Management 
[FR  Doc.  89-27683  Filed  11-24-89;  8:45  am] 
nUJNO  COOC  41M-11-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
DC  20503,  telephone  202-395-7340. 

Title:  I^cedures  for  EstabUshing  that 
an  American  Indian  Group  Exists  as  an 
Indian  Tribe,  25  CFR  part  83. 

OMB  Approval  number  1076-0104. 

Abstract:  The  regulations  contain 
seven  criteria  to  be  addressed  by 
American  Indian  groups  seeking  Federal 
acknowledgment.  The  process  provides 
groups  and  opportunity  to  present  their 
arguments  for  recognition. 

Bureau  Form  Number  BIA-6304.  BIA- 
8305,  BLA-8306. 

Frequency:  One-time. 


Description  of  Respondents: 
Unrecognized  American  Indian  groups. 

Estimated  Completion  Time:  2.629.50 
hours. 

Annual  Responses:  4. 

Annual  Burden  Hours:  10,51& 

Bureau  clearance  officer  Cathie 
Martin  202-343-3577. 

Dated:  November  16, 1980. 
Hazel  E.  Elbert, 

Deputy  to  the  Assistant  Secretary— Indian 
Affairs  (Tribal  Services). 
(FR  Doc.  89-27714  Filed  11-24-89:  8:45  am] 
BILUNQ  COOC  431»-e>-M 


Bureau  of  Land  Management 

[CA-010-00-4212-13,  CA  2SM9] 

Realty  Action:  Exchange  of  Pul>llc  and 
Private  Lands  In  El  Dorado  County, 
Catflomia 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

summary:  The  following  described 
public  land  is  being  considered  for 
acquisition  by  the  United  States  via  and 
exchange  under  the  authority  of  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.a 
1716). 

Note:  Not  all  of  the  land  identified  below 
will  be  exchanged.  Some  may  be  deleted  to 
eliminate  possible  conflicts  that  could  arise 
during  processing.  The  final  selection  of 
properties  will  b>e  made  to  achieve 
comparable  values  between  the  offered  and 
selected  lands. 

Selected  Public  Land 

£7  Dorado  County 

T.  9N..  R.  9E..  MDM 

Parcel— A  (120ac.) 

Sec.  22:  E^NWy4.  NEy4SW% 

Parcel  B—  (22.70  ac.) 

Sec.  29:  lot  7  (cancelled  MS.  1453) 

Sec.  32:  lot  3  (cancelled  M.S.  1453) 

Parcel  C  (160ac.) 
T.  9N..  R.  HE.,  MDM 

Sec  12:  W^NWVi,  N%SW% 

In  exchange  for  Federal  land  listed 
above,  the  United  States  proposes  to 
acquire  one  or  more  of  the  following 
properties  through  the  American  River 
Land  Trust  8913  Highway  49.  Coloma, 
Ca.  95613. 

Offered  Private  Land 

El  Dorado  County 

T.  11  N.,  R.  9E,  MDM 
Sec.  21:  that  portion  of  the  WV4  lying  west 

of  the  centerline  of  the  South  fork  of  the 

American  River. 
Sec.  28:  that  portion  of  the  N^NWVi  lying 

west  of  the  centerline  of  the  S  J.  of  the 

American  River. 
Sec.  29:  that  portion  of  the  SEV4,  and  the 

SV4SWy4  lying  southeast  of  the 
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centerline  of  the  SS.  of  the  American 
River. 
T.llN.,R.10E„Kn3M 

Sec  27:  E%.  E^W%,  NWV4NWy4 

SUPPLEMENTARY  MFOIUiATlON:  The 

purpose  of  this  exchange  is  to  acquire 
non-Federal  land  located  on  the  South 
Fork  of  the  American  River  that  is 
valuable  for  public  recreation. 

The  Federal  lands  which  are  also 
located  in  El  Dorado  County  would  be 
transferred  subject  to  a  reservation  to 
the  United  States  for  a  right-of-way  for 
ditches  and  canals  constructed  under 
the  authority  of  the  Act  of  August  20, 
1960  (43  U.S.C.  945).  Parcel  B  (formcT 
MS.  1453)  may  include  an  additional 
reservation  whereby  the  patent  would 
issue  subject  to  the  valid  existing  rights 
of  the  following  mining  claims:  CA  MC 
U8658.  CA  MC  168659. 

All  necessary  clearances  including 
clearances  for  archaelology,  rare  plants 
and  animals  would  be  completed  prior 
to  any  conveyance  of  title  by  the  U.S. 

The  sleeted  Federal  land  described 
above  is  hereby  segregated  from 
settlement,  location  and  entry  ander  the 
public  land  laws  and  from  the  mining 
laws  for  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  ADDITIONAL  INFORMATION:  Contact 
KiiJte  Kelley,  (916)  985-4474  or  at  the 
address  below. 

ADOflESS:  For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager  c/o 
Area  Manager.  Folsom  Resource  Area. 
63  Natoma  St.,  Folsom,  Ca.  95630. 

Dated:  November  16, 1989. 
DJC  Swickard, 
Area  Manager. 

[FR  Doc.  89-27715  Filed  11-24-89;  8:45  am] 
BILUNG  COOc  «i«-«a-ii 

(OR  45444;  OR- 120-00-42 12- 13:  GPO-060] 

Exchange  of  Public  Lands  In  Coos 
County,  Oregon 

agency:  Bureau  of  Land  Management, 
Interior. 

ACnoM:  Notice  of  Realty  AcUon. 

summary:  The  following  described 
public  land,  located  on  the  North  Spit  of 
Coos  Bay,  Oregon  is  being  considered 
for  transfer  out  of  Federal  ownership  by 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1716): 

Willamette  Meidian,  Oregon 
T.  25  S.,  R.  13  W. 
Sec  18:  Lot  7,  EVW4EV*NWWi.  EV^SW% 
NEVfNWVSi.SE^NWV^ 


Sea  7:  Lot  6.  SE WSEV«SW^,  portion  Lot  5 
lying  northwest  of  Trans  Pacific  Parkway 
and  southeast  of  existing  efnuent  lagoon, 
portion  Lot  7  and  SE%NEV4  lying  soBth 
and  east  of  efRaent  lagoon,  portion  lot  8 
lying  west  of  Traos  Pacific  Parkway 

In  exchange  for  all  or  a  portion  of 
these  lands,  the  United  States  could 
acquire  all  or  a  portion  of  the  following 
described  lands  from  the  exchange 
proponent 

Willamette  Meridian,  Oregon 

T.  25  S..  R.  13  W. 

Sec.  18:  Lot  4,  NEV«SWVi.  portion  of 

accreted  land  adiacent  to  L.ot  3 
Sec.  19:  Lot  4.  portion  of  accreted  land 
adjacent  to  Lot  4 
T.  25  S.,  R.  14  W. 
Sec.  24:  Lot  4 
Sec.  25:  Lot  1 
T.29S..  R.15W. 
Sec.  35:  Lots  t  2.  SE  V4SW  V* 

The  exchange  proponent,  the  Oregon 
International  Port  of  Coos  Bay,  has 
submitted  a  written  proposal  concerning 
the  land  noted  above  indicating  a  public 
need  for  the  federal  lands  for  industrial 
expansion  and  development.  The  siting 
of  a  pulp  mill  is  the  intended  use  to  be 
made  of  the  federal  lands.  Tlie  private 
lands  being  considered  could  add 
important  scenic  quality,  recreation  and 
wildlife  habitat  values  to  adjoining 
Federal  lands. 

The  final  determination  on  disposal 
will  await  the  completion  of  an 
appraisal,  environmental  analysis  and 
other  investigations  and  reports  which 
will  analyze  potential  impacts 
associated  with  the  disposal  of  the 
federal  lands  and  determine  whether  the 
exchange  is  in  compliance  with 
regulations,  statutory  laws,  executive 
orders,  and  that  the  public  interest  will 
be  well  served  by  making  this  exchange. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
Notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights,  but 
not  the  mineral  leasing  laws  or  from 
exchange  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  197a 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  firsL 
oats:  For  a  period  of  at  least  60  days 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
Coos  Bay  District  Manager  at  the 
address  shown  below.  No  particular 
form  of  comment  is  required.  An  "Open 


House"  presentation  of  the  proposal  will 
be  held  at  the  Coos  Bay  District  Office 
(address  shown  below)  or  Tuesday, 
December  5. 1989  at  2:00  p.m.  and  7:00 
p.m.,  all  interested  persons  are 
encouraged  to  attend. 

ADDRESS:  Detailed  information 
concerning  this  proposed  exchange  is 
available  from  the  Coos  Bay  District 
Office,  BLM.  1300  Airport  Lane,  North 
Bend.  Oregon  97459. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Popp  or  Thom  Green.  Coos  Bay 
District  Office,  at  (503)  756-0100. 

Dated:  November  14, 198a 
Gary  A.  Ostarhaus, 

Acting  District  Manager. 

(FR  Doc.  B9-27716  Filed  ll-24-«  8:45  am] 

BtLUNQ  COOE  4310-U-H 


IID-942-09-4730-12] 

IdatK):  Filing  of  Plats  of  Survey 

The  plats  of  survey  of  the  following 

described  land  were  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
10:00  a.m.,  November  16, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivisional  lines.  Mineral 
Survey  No.  6  and  Mineral  Survey  No.  11, 
and  the  subdivision  of  certain  sections, 
T.  3  N..  R.  17  EL,  Boise  Meridian,  Idaho. 
Group  No.  673,  was  accepted  November 
2, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary  and  subivisional  lines,  and 
subdivision  of  section  24.  T.  9  S.,  R.  11 
E.,  Boise  Meridian.  Idaho,  Group  No. 
690,  was  accepted  November  7, 1989. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  subdivision  of 
sections  18, 19.  and  30,  T.  9  S.,  R.  12  E., 
Boise  Meridian,  Idaho,  Group  No.  691, 
was  accepted  November  7, 1989. 

These  surveys  were  executed  to  meet 
certain  administratrve  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 

Dated:  November  16, 1989. 

Gary  T.  Oviatt. 

Acting  Chief,  Cadastral  Surveyor  for  Idaho. 
[FR  Doc  89-27717  Filed  11-24-4M:  &4o  am] 
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DEPA«TM€N(  Of  INTERIOR 
[WY-»30-«M332-09] 

AvailabiHty  o*  iviineral  Survey  Reports 

AQENCY:  Bureau  tA  Land  Management 
Interior,  Wyomnag. 

ACnON:  Notiee  of  availability  of  seven 
mineral  stmrey  reports  produced  by  the 
U.S.  Geological  Survey  and  Biirean  of 
Mines  on  nine  Bureau  of  Land 
Management  Wilderness  Study  Areas 
(WSA'sj  in  Wyoming.  Announcement  of 
a  sixty-day  ooouneat  period  to  obtain 
previously  unknown  Biineral 
information  on  the  areas. 
summary:  The  Federal  Land  Policy  and 
Management  Act  (Pub.  L.  94-579) 
requires  the  U.S.  Geological  Survey  and 
the  U.S.  Bureau  of  Mines  to  condtict 
mineral  surveys  on  certain  BLM  WSA's 
to  determine  tie  mineral  values,  if  any, 
that  may  be  present.  The  reports  are  for 
the  Medicine  Lodge,  Alkali  Creek,  and 
Trapper  Creek  WSA's  in  Big  Horn 
County;  the  Bobcat  Draw  Badlands 
WSA  in  ng  Horn  and  Washakie 
Counties;  the  &»campment  River 
Canyon,  Proepect  Mountain  WSA's  in 
Carbon  County;  the  Sweetwater  Canyon 
WSA  in  Fremont  Cotmty:  the 
Honeycomb  Buttes  WSA  in  Fremont  and 
Sweetwater  Counties;  and  die  Owl 
Creek  WSA  ki  Hot  Springs  County, 
Wyoming.  This  notice  gives  the  public 
an  opportunity  to  obtain  the  reports  and 
to  review  and  offer  pi^eviously  unknown 
mineral  infonnation  on  these  nine 
WSA's. 

dates:  The  public  review  of  the  seven 
mineral  survey  reports  named  in  tiiis 
Notice  shall  begin  on  November  27, 
1989,  and  continue  for  sixty  days 
(January  25, 1990). 
addresses:  All  data  and  written 
comments  should  be  directed  to  the 
State  Director  (WY-910).  Bureau  of  Land 
Management.  PX).  Box  1828.  Cheyenne. 
Wyoming  82003.  Copies  of  these  reports 
must  be  purchased  from:  Books  and 
Open-File  Reports  Section.  U.S. 
Geological  Survey,  Federal  Center,  Box 
25425,  Denver.  Colorado  80255. 
FOR  FURTHER  »MFOf!MATION  CONTACT: 
Wayne  Erickson,  Wilderness 
Coordinator,  (307)  772-2073,  Wyoming 
State  Office.  Bureau  of  Land 
Management,  P.O.  Box  1828,  2515 
Warren  Avenue.  Cheyenne,  Wyoming 
82003. 

SUPPL£MEt4TAL  iNFORMATlON:  The  Seven 
mineral  reports  are  available  for  review 
or  purchase  from  the  Geological  Survey. 
When  ordering,  the  bulletin  number  and 
name  should  be  used.  The  price  hsted  is 
that  diarged  by  die  Books  and  Open- 
File  Reports  Section,  U.S.  Geological 


Survey.  (303)  27S-7476,  and  inckides 
third  or  fonrdi  class  mailing.  First  class 
or  foreign  mailings  require  an  addition 
of  ten  percent 

Medicine  Lodge,  Alkali  Creek,  Trapper  Creek 
WSA's 

(U.S.G.S.  1756-A)  $3.25;  Big  Horn  Ccninty 
Bobcat  Draw  B«ll«ids  WSA 

(U.SjG&  1756-^  S3.25:  Big  Horn  ft 
Wariiaiae  Caanties 
EncaaqBDent  River  Canyon  WSA 

{U.SJ3.S  1757-F)  ^.25;  Carbon  County 
Prospect  Mountain  WSA 

(U.S.C.S.  1757^  $1.25;  Carbon  Coanty 
Sweetwater  Canyon  WSA 

(U.S.C.S.  1757-D)  $3.50;  Fremont  County 
Honeycomb  Buttes  WSA 

(U.&G.S.  1757-B)  $1.75:  Fremont  * 
Sweetwater  Counties 
Owl  Creek  WSA 

(U.S.C.S.  1756-D)  $1.50:  Hat  Springs  Cotmty 

The  reports  are  also  available  for 
review  in  the  offices  of  the  BLM  in 
Cheyenne,  Rawlins,  Rotrk  Springs,  and 
Worland.  Wyoming.  Cotmty  libraries  in 
Laramie  County  (Cheyenne),  Big  Horn 
Coimty  (Basin),  VVashakie  Cotmty 
(Wotland),  Hot  Springs  County 
(Thermopolis),  Sweetwater  County 
(Green  River),  Fremont  County  (Lander) 
and  Carbon  County  (Rawlins).  Any  new 
public  comment  iniormation/data  will 
be  screened  by  the  BLM.  The  Wyoming 
State  Director  aiay  a&k  the  Geological 
Survey  or  the  Bureau  of  Mines  to 
determine  if  the  information  oontains 
significant  new  data  or  an  interpretation 
that  was  aot  available  at  the  time  the 
mineral  survey  report  was  prepared.  The 
Geotogical  Survey  or  the  Bureau  of 
Mines  would  determine  if  additional 
field  investigations  should  be 
undertaken.  Recommendations  for  the 
designation  of  an  area  as  wilderness 
will  be  made  to  the  Secretary  of  Interior 
by  the  BLM.  The  Secretary  shall,  in  turn, 
make  recoouaendations  to  the  President 
who  will  advise  Gongreae.  A 
recommendation  of  the  President  for 
designation  as  wilderness  shall  t>ecome 
e&ctive  only  if  so  provided  by  an  Act 
of  Congress. 

Dated:  November  15. 1989. 
RayBrtAAer, 

State  Director,  Wyoming. 

[FR  Doc.  1J9-27594  Filed  11-24-89;  8:45  am] 

BIUJNQ  COOE  431(hn-M 


DEPWmilEIIT  OF  THE  tHTERIOn 
Hi*)  and  vnkane  Service 


Environmental  AMMMMnt  (EA); 
River  Misratory  Bird  nalMga.  iiT 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice. 


SUMMAWT.  Tkn  notioe  advises  tke  pMic 
that  dw  Rsh  and  Wikttfe  Service 
(Service)  iotends  to  gather  iafarmatian 
necessary  for  prapacatien  of  a 
devciopawt  and  ■Bnagemit  f  ka  aad 

for  the  Bear  River  IBgrslan^  Bird  Refuge 
near  Brigham  City.  Base  Elder  County. 
Utah.  The  dev^opmeat  and 
management  plan  and  related  EA  wiM 
address  kng-tena  wildiiie  managaaaOt 
objectives,  public  use,  new  structural 
developowats.  water  aianageBkent  aad 
additioBal  land  aoqtdsitioa.  The  EA  will 
evaluate  alternatives  and  diaclose 
environmental  iiapacts  of  the  plan.  This 
notice  is  prepared  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  Regulation  (40  CP9, 150L7)  to 
obtain  suggestions  and  information  from 
other  ageacies  and  the  pahUc  on  the 
scope  of  issues  and  alternatives  to  be 
addressed  is  the  EA.  Comments  and 
participation  in  this  sospiBg  process  are 
soUdted. 

DATES:  Written  comments  should  be 
received  by  December  17, 1999.  Notices 
win  be  prwided  in  k>cal  news  media  for 
any  scheduled  pnbfic  meetings. 
ADDRESS:  Written  comments  shoald  be 
addressed  to:  Galen  Buterbaugh, 
Regional  Director,  Region  6,  U.S.  Fish 
and  WildBIe  Service  (RW),  PX).  Box 
25486.  DFC,  Denver,  Colorado  80225. 
FOR  FURTHER  IMFORMATIOil  CONTACT 
Al  Trout  Refuge  Maoagex.  Bear  River 
Migratory  Bird  Refuse.  662  South  Main. 
Suite  9,  Brigham  City,  Utah  £4302. 
Telephone:  (801)  723-5887. 
SUPFIWNWTMT  WFOMMSTinN-  The 
Service  and  Department  of  die  Interior, 
propose  to  prepare  a  develoyaaent  and 
management  plan  and  aaaociated  EA  for 
the  Bear  River  Migiatury  Bird  Refrige 
near  Bri^ara  City.  Utah.  The  plan  wiU 
estabUrii  wikih&  and  wetland 
management  objectives,  wedand 
pteservation  and  pabbc  use  objectivea. 
identify  needs  ior  strsctoral 
deveiqpnientB.  water  management 
development  educational  poblic  use 
development  and  wetland  habitat 
acquisition.  The  EA  will  evaluate  the 
alternatives  and  disckwe  environmental 
impacts  of  the  pian.  Hie  SCTvice  has 
identified  the  concept  of  a  $23  million 
restoration,  development  and  land 
acquisition  plan.  About  38,000  acres  are 
being  considered  for  addition  to  the 
refuge.  Fee  and  easement  acquisition 
will  be  considered 

The  Service  is  initiating  this  action 
subeeqtient  to  major  Rood  damage 
caused  by  die  rise  of  Ae  Great  Sato 
Lake.  Many  structural  developments  at 
the  refuge  were  severely  damaged  or 
destroyed  by  die  flood.  Wetlands  of 
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international  significance  to  millions  of 
shorebirds,  waterfowl,  and  marsh  birds 
are  beginning  to  recover  from  the  flood. 
The  Service  is  now  reevaluating  the 
purposes  of  the  existing  refuge  and  the 
value  of  wetlands  adjacent  to  the  refuge 
to  establish  a  long-term  plan  for 
-development,  management,  and 
protection  of  lands  at  the  Bear  River 
delta. 

The  primary  identiHed  alternatives 
are: 

(1)  No  Action:  The  Service  would 
manage  the  existing  refuge  for  migratory 
birds  and  restore  only  existing 
management  structures.  No  land 
acquisition  would  occur. 

(2)  Abandonment:  The  Service  would 
abandon  the  refuge.  This  may  include 
management  by  other  entities. 

(3)  Enhanced  Management  for 
Migratory  Birds:  This  alternative  would 
focus  on  the  continued  management 
emphasis  for  migratory  waterfowl, 
shorebirds,  and  marsh  birds  with  only 
limited  management  objectives  for 
public  uses  and  wetland  ecosystem 
values.  New  development  will  focus  on 
development  within  existing  refuge.  No 
land  acquisition  would  occur. 

(4)  Enhanced  Management  for 
Migratory,  Birds,  Wetland  Ecosystem 
and  Public  Use  Values:  This  alternative 
would  broaden  management  objectives 
beyond  migratory  birds  where  possible. 
Public  uses  such  as  wildlife  observation, 
education,  interpretation,  and  hunting 
would  be  more  common  and  receive 
management  emphasis  along  with 
migratory  birds.  This  alternative 
includes  land  acquisition  for  multiple 
resource  values.  Acquisition  could 
include  fee  and  easement. 

The  concept  of  acquiring  additional 
land  near  Bear  River  Refuge  was 
identified  in  the  1970's  by  the  Utah 
Division  of  Wildlife  Resources  and  the 
Service.  The  Service  considered  an 
attempt  to  acquire  one  ownership  in  the 
1970's  but  was  not  successful. 
Management  emphasis  of  the  existing 
refuge  and  adjacent  land  has  not  been 
methodically  evaluated  since  the  Refuge 
establishment  in  1928. 

Major  impacts  of  the  development, 
management,  and  acquisition 
alternatives  could  be: 

•  Increased  protection  of  wetland  and 
wildlife  resources. 

•  Increased  access  and  use  by  people. 

•  Loss  of  waterfowl  and  migratory 
bird  habitat  to  pubhc  uses  and 
developments. 

•  Increased  disturbance  of  waterfowl 
and  migratory  birds  from  increased 
public  uses. 

•  Competition  with  agriculture  and 
municipal  interest  for  water. 


•  Increased  economic  stimulus  to 
local  economy  with  public  uses  and 
development. 

•  More  protection  of  wetland 
ecosystem  values. 

•  Loss  of  agriculture  production  with 
land  acquisition. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  NEPA,  as 
amended  (42 U.S.C.  4371  etseq),  NEPA 
regulations  (40  CFR  1500-1508),  and 
other  appropriate  Federal  regulations, 
and  Service  procedures  for  compliance 
with  those  regulations. 

We  expect  the  draft  plan  and  EA  to  be 
available  to  the  public  by  April  1990 

Dated:  November  13. 1989 
Galen  Buterbaugh, 
Regional  Director. 
(FR  Doc.  89-27617  Filed  11-24-89.  845  ami 

BtLLMO  COOC  4310-$S-«I 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

November  20. 1989. 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
proposals  for  the  collection  of 
information  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35)  and  the 
Paperwork  Reduction  Reauthorization 
Act  since  the  last  list  was  published. 
Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information:  (1)  The  title  of 
the  form/coUection;  (2)  the  agency  form 
number,  if  any,  and  the  applicable 
component  of  the  Department 
sponsoring  the  collection;  (3)  how  often 
the  form  must  be  filled  out  or  the 
information  is  collected;  (4)  who  will  be 
asked  or  required  to  respond,  as  well  as 
a  brief  abstract;  (5)  an  estimate  of  the 
total  number  of  respondents  and  the 
amount  of  time  estimated  for  an  average 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  (in  hours) 
associated  with  the  collection;  and,  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pubhc  Law  96-511  applies. 
Comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  those  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Edward  H.  Clarke, 
on  (202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer,  Mr.  Larry 
E.  Miesse,  on  (202)  633-4312.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 


Clearance  officer  of  your  intent  as  soon 
as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  and  to  Mr.  Larry  E.  Miesse, 
DOJ  Clearance  Officer,  SPS/JMD/5031 
CAB,  Department  of  Justice, 
Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Guam  Visa  Waiver  Agreement. 

(2)  1-760.  Inspections  Division, 
Immigration  and  Naturalization 
Service. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  Public  Law  99-396 
provides  for  certain  aliens  to  be 
exempt  from  the  nonimmigrant  visa 
requirement  if  seeking  entry  into  and 
stay  on  Guam  as  a  visitor  under 
certain  conditions.  This  form  is  the 
agreement  between  the  carrier  of  the 
alien  and  the  United  States. 
Application  by  the  alien  is  made  on 
another  form,  the  1-736. 

(5)  5  respondents  at  one  hour  per 
response. 

(6)  5  estimated  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(IJ  Application  for  Temporary 
Replacement  Card. 

(2)  1-695.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
Immigration  Reform  and  Control  Act 
of  1986,  Public  Law  99-603.  provides 
for  the  procedures  to  be  used  for  the 
application  for  replacement  of  form  I- 
688,  Temporary  Resident  Card. 

(5)  195,000  estimated  annual 
respondents  at  .166  hours  per 
response. 

(6)  32,370  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  3504(h)., 

(1)  Notice  of  Appeal. 

(2)  1-694.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This  form 
is  used  in  considering  appeals  of 
denials  of  temporary  and  permanent 
residence  status  by  legislation 
applicants  and  special  agricultural 
workers. 

(5)  13,000  estimated  annual  rsponses  at 
.5  hours  per  response. 
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(6)  6 JOO  estimated  aimnal  public  burden 
hours. 

(7)  Not  appBcable  under  3504(h). 

Lany  E.  MieasB, 

Department  Clearance  Officer.  Department  of 

Justice. 

|FR  Doc.  89-27718  Filed  11-24-89;  8:45  am] 


Joint  Newspaper  Operating 
Agreement 

Notice  is  hereby  given  that  the 
Attorney  General  has  granted  a  further 
extension  of  the  date  for  submitting 
written  comments  and  requests  for  a 
hearing  concerning  the  application  by 
the  Las  Vegas  Sun  and  the  Las  Vegas 
Review-Joursal  for  a{^roval  of  a  joint 
operating  arrangement  (JOA)  under  the 
Newspaper  Preservation  Act  15  U.S.C. 
1801,  e/  seq. 

The  origiiial  notice  that  the  two 
newspapers  had  filed  an  application 
appeared  in  54  FR  33984  on  August  17, 
19B9.  The  deadtine  for  public  comments 
and/or  requests  for  a  hearing,  as  well  as 
for  submission  by  the  Antitrust  Division 
of  a  report  responding  to  the  JOA,  is 
normally  30  days  from  that  date. 
However,  in  an  order  signed  on  October 
25, 1989,  the  Attorney  General  extended 
the  public  coHunent  period  and  the  time 
for  submission  of  the  Antitrust 
Division's  report  to  November  20, 1989. 

On  November  17, 1989,  the  Attorney 
General  g^gT'te^  an  nHHitinnnl  extension 
of  the  reporting  and  public  comment 
deadline,  uitil  December  4, 1989. 
Interested  pecsoos  may  now  file  their 
oonmentB  or  requests  for  a  hearing  by 
mailing  or  delivering  five  (5)  copies  to 
the  Assistant  Attorney  General  for 
Administration,  Justice  Management 
Division,  DEg)artment  of  Justice, 
Washington,  DC  20530,  by  that  date. 

Any  replies  to  comments  or  hearing 
requests  filed  in  accordance  with  the 
December  4, 1969  deadline  must  be 
made  within  30  days  after  the  filing  of 
such  oonmnent  or  request,  or  by  January 
3,1990. 

FOfi  tNf  OAMATiON  CONTACT:  Janis  A. 
Sposato,  General  Counsel,  Justice 
Management  Division,  202-633-3452. 

Dated:  Nowmber  20. 1989. 

Hany  |.  Flickinger, 

Assistant  Attorney  General  far 

A  dmiaistratjaa. 

[FR  Doc.  89-27662  Filed  11-24-88:  »A5  an] 
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DEPAfTTMENT  OF  LA80R 

Employment  and  Training 
Administration 

ITA-W-23,5741 

EIco  Dress  Co.,  Inc.,  Holyoke,  MA; 
Termination  ot  tnvesflgation 

Pursuant  to  section  221  of  the  Trade 
Act  of  lfi74.  ao  bivestigatkin  was 
initiated  on  November  6, 1969  in 
response  to  a  worker  petition  which  was 
filed  on  November  8, 1989  by  the 
International  Ladies'  Garment  Workers 
Union  on  behalf  of  wo rtcers  at  Elco 
Dress  Company,  Incorporated,  Holyoke, 
Massachusetts. 

The  petitioniag  group  of  workers  are 
subject  to  an  ongoing  investigatioQ  for 
which  a  determination  has  not  yet  been 
issued  {TA-W-23.468).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  a1  Washington.  DC  this  17ft  day  of 
November  1989. 
Marvin  M.  Fooka. 

Director,  Office  of  Trade  Adjustment 

Assisiaace. 

[FR  Doc  89-27702  Filed  11-24^89;  8:45  am] 
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Enpioymsnt  and  Training 
Administration 

tTA-W-23,557J 

North  American  Texffie,  inc^ 
Covington,  VA;  Termination  of 
Investigation 

Pursuant  to  section  221  of  &e  Trade 
Act  of  1074.  an  investigation  was 
initiated  on  October  3a  1989  is  response 
to  a  worker  petition  vrhicfa  was  received 
on  October  30, 1989  on  behalf  of 
workers  at  North  American  Textile,  Inc., 
Covington,  Virginia.  The  workers 
produced  window  valances. 

The  investigation  revealed  that  North 
American  Textile,  Inc.,  Covington, 
Virginia  was  in  operation  from  June  26, 
1989  throu^  August  18, 1989.  ^Dce 
North  American  Textile,  Ina  was  in 
business  less  than  two  months, 
employees  of  the  firm  would  not  able  to 
qualify  for  benefits  under  the  Trade  Act 
of  1974.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 


Signed  tH  Waabmgton.  DC  dm  17th  day  of 
November  1989. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

AssKtancB. 

[FR  Doc.  89-27703  Filed  11-24-89:  8:45  am] 

nUJNO  CODE  <$TO-30-ai 


Employment  and  Tralnli^ 
Administration 

Job  Training  Partnership  Act 
Announcement  of  Proposed 
Noncompetitive  Grant  Awards  _ 

agency:  Employment  and  Training 
Administration.  Laboc 

ACTKNt  Notice  of  intent  to  award  a 
noncompetitive  grant. 

SUMMAav:  The  Ern^AoymaA  and 
Training  Admisistration  (ETA) 

announces  its  intent  to  award  a  grant  on 
a  noncoaipetitive  basis  to  the  Manpower 
Demonstration  Research  Corporation 
(MDRC)  for  the  provisian  of  specialized 
services  under  the  authority  o^  the  Job 
Training  Partnership  Ad  (JTPA). 

DATES:  It  is  anticipated  that  this  grant 
agreement  will  be  executed  by 
December  IS,  1980,  and  will  be  funded 
for  two  yean.  Subnnt  comnients  by  4:45 
p.«i.  (Eastern  Tiaie),  on  December  12, 
1989. 

ADDBESS:  Submit  comments  regarding 
the  proposed  assistance  award  to:  U.S. 
Departmerrt  of  Labor,  Employment  and 
Training  Administration,  Room  O4305, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  Attention: 
Charlotte  Adams;  Reference  FR-DAA- 
101. 

SUPPLEMENTMIV  IHPOIUiAnOM:  The 

Eiaploymenl  and  Training 
Admimstratiaii  (ETA)  announces  its 
intent  to  award  a  neacorapetitive  yant 
to  the  Manpower  DeBOoaliBdoti 
Research  CorporatioB.  The  proposed 
grantee's  loilow-up  analysb  was 
extended  from  two  years  to  four  years. 
This  extension  will  make  it  possible  to 
have  a  meaninghil  evaioation  of  the 
effect  of  skills  trainingB  and  basic 
education  which  appnos  over  a  kmg 
period  of  time:  will  provide  for  ralnabie 
data  for  awt/benefh  analysis:  and  will 
provide  timely  iniamiatian  on  the  likely 
onicome  of  the  proposed  changes  in  the 
JTPA  programs.  Funds  for  this  actnrity 
are  authorized  by  the  Job  Training 
Partnership  Act  (JTPA),  as  amended. 
Title  IV-FederaMy  Adiumistered 
ProgFoJBS.  The  propoeed  fanding  is 
approxinuitely  $2504)00  and  the  project 
will  be  completed  in  two  years. 
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Signed  at  Washington.  DC,  on  November 
17. 1989. 

Robert  D.  Parker, 

ETA  Grant  Officer. 

(FR  Doc.  89-27700  Filed  11-24-89;  8:45  am] 

MLLNM  CODE  4S10-30-M 


Job  Training  Partnership  Act 
Announcement  of  Proposed 
Noncompetitive  Grant  Awards 

agency:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  intent  to  award  a 
noncompetitive  grant. 

summary:  The  Employment  and 
Training  Administration  (ETA) 
annoiinces  its  intent  to  award  a  grant  on 
a  noncompetitive  basis  to  the  National 
Governor's  Association  for  the  provision 
of  specialized  services  imder  the 
authority  of  the  Job  Training  Partnership 
Act  (ITPA). 

DATES:  It  is  anticipated  that  this  grant 
agreement  will  be  executed  by 
December  20, 1989,  and  will  be  funded 
for  two  years.  Submit  comments  by  4:45 
p.m.  (Eastern  Time),  on  December  12, 
1989. 

ADDflESS:  Submit  comments  regarding 
the  proposed  assistance  award  to:  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Room  C-4305, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Attention: 
Gwendolyn  Simms;  Reference  FR-DAA- 
101. 

SUPPLEMENTARY  INFORMATION:  The 

Employment  and  Training 
Administration  (ETA)  announces  its 
intent  to  award  a  noncompetitive  grant 
to  the  National  Governor's  Association. 
This  project  is  comprised  of  two  distinct 
parts  with  two  separate  purposes: 

(1)  Coordination/Linkages — grantee 
will  provide  technical  assistance  to 
States /substafe  service  providers  on 
successful  efforts  to  coordinate/link 
public  and  private  sector  programs 
serving  dislocated  workers;  and  (2) 

Financial  Resource  Management — 
grantee  will  provide  technical 
assistance  and  training  to  program 
administrators  and  operators  on 
programmatic  aspects  of  financial 
resources  managenwnt  for  programs 
under  the  Economic  Dislocation  and 
Worker  Adjustment  Assistance 
(EDWAA)  provision  of  the  Job  Training 
Partnership  Act  (JTPA).  Funding  for  this 
activity  is  authorized  by  the  Job 
Training  Partnership  Act  (JTPA),  as 
amended,  Title  IV— Federally 
Administered  Programs.  The  proposed 
funding  is  approximately  $475,000  for  a 
period  of  twelve  (12)  months. 


Signed  at  Washingtoa  DC  on  November 
17. 1989. 

Robert  D.  Parker, 

ETA  Grant  Officer. 

(FR  Doc.  89-27701  Filed  11-24-89;  8:45  am] 

BILLma  CODE  4510-30-M 


Occupational  Safety  and  Ke^ltft 
Administration 

Shipyard  Employment  Standards 
Advisory  Committee 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  Shipyard  Employment  Standards 
Advisory  Committee,  established  under 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA)  as  amended  (5 
U.S.C.  App.  I),  will  convene  on  January 
10, 1990.  at  8:30  A.M.  at  the  Holiday  Inn 
Hotel,  (Ballston)  Route  1-66  &  Glebe 
Road.  4610  North  Fairfax  Drive, 
Arlington,  VA  22203.  This  meeting  is 
open  to  the  public.  The  meeting  will 
adjourn  on  January  11, 1990.  at 
approximately  4:00  P.M.  This  meeting 
was  originally  scheduled  for  October  11 
and  12. 1989.  but  was  rescheduled  to 
allow  members  more  time  to  review  the 
available  materials.  The  agenda  is  as 
follows: 

I.  Call  to  order. 

II.  Review  transcript  of  June  6-7, 1989 

meeting. 
in.  Old  Business.  Discussion  of  the  following 
standards: 

(a)  Confined  Space  Entry  on  Vessels  and  in 
the  Shipyard. 

(b)  Lockout/Tagout  Aboard  Vessels  and  in 
the  Shipyard  including  29  CFR  part  1915, 
subpart  J,  Ship's  Machinery  and  Piping 
System. 

|c)  29  CFR  part  1915,  subpart  F,  General 
Working  Conditions. 

(d)  Working  committee  report  to  full 
coDunittee  on  suggested  revision  to  29 
CFR  part  1915,  subpart  G,  Material 
Handling,  adding  S9  1910.179, 1910.180, 
and  ANSI  standards. 

(e)  29  CFR  part  1915,  Electrical  Standards 
Revisions. 

IV.  New  Business.  Discussion  of  the  following 
standards,  as  time  permits. 

(a)  29  CFR  part  1915,  subpart  P,  Fire 
Protection. 

(b)  23  CFR  part  1915.  subpart  Q,  Hazardous 
Materials,  covering  SS  1915.211  to 
1915.221. 

(c)  29  CFR  part  1915.  subpart  R. 
Commercial  Diving,  covering  SS  1915.231 
to  1915.244. 

(d)  29  CFR  part  1915.  subpart  T,  Special 
Industries,  covering  SS  1915.261  to 
1915.263. 

(e)  29  CFR  part  1915,  subpart  Z,  Toxic  and 
Hazardous  Substances,  covering 

SS  1915.1000  to  1915.1001. 


The  Committee  will  consider  oral 
presentations  relating  to  agenda  items. 
Persons  wishing  to  address  the 
Committee  should  submit  a  written 
request  to  Mr.  Thomas  Hall  (address 
below)  by  the  close  of  business, 
December  29. 1989.  The  request  must 
include  the  name  and  address  of  the 
person  wishing  to  appear,  the  capacity 
in  whiuh  the  appearance  will  be  made,  a 
short  simimary  of  the  intended 
presentation  and  an  estimate  of  the 
amount  of  time  needed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  Hall.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Division  of  Consiuner 
Affairs,  Room  N-3647,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
(202)  52»-8617. 

Signed  at  Washington.  DC  this  20th  day  of 
November,  1989. 

G.F.  Scannell, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  89-27641  Filed  11-24-89:  8:45  am) 

BIUJNQ  COOE  4$10-26-« 


NATIONAL  SCIENCE  FOUNDATION 

Permits  issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers,  Permit  Office. 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington.  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On 

October  13, 1989,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  to  the 
following  individuals  on  November  17, 
1989: 


fohn  Fanshawe 
David  Baron 
Alan  Hall 


Jonathan  Berg 
Mark  Kurz 
Malcolm  Browne 
Michael  Lemonick 

Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Doc.  89-27618  Filed  11-24-89:  8:45  am] 
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Meeting!  InfonnaMon,  Robodcs,  and 
Intelligent  Systems  Advisory 
coRwnfttee 

In  accordaaoe  with  the  Federal 
Advisory  Committee  Act.  Public  Lew 
92-463  as  amended,  the  National 
Science  Foumtetion  annomiceB  ^ 
following  meetiog: 

Name:  Advtawy  Committee  for 
Inkranatioii.  Robatics,  and  Intelligent 
Systems 

Date  and  Time:  December  4-5, 1989,  8:30  to 
5:30  daily 

Place:  Room  549,  Nalional  Science 
Foundation,  1800  G  Street,  NW..  Washingtoa 
DC  20^0 

Type  e^  Meeting:  AJt  Open 

Contact  Person:  Dr.  Y.T.  Chien.  Division 
Director,  Division  of  Information,  Robotics, 
and  Inlelligent  Systems,  Room  310,  National 
Science  FoundaSian,  1800  G  Sreet.  NW.. 
Washington,  DC  205S0.  Telephone:  (202J  357- 
9572.  Anyone  plarming  to  attend  this  meeting 
should  notify  Dr.  Qiien  no  later  than 
November  29. 1989. 

Minutes:  May  be  obtained  fix>m  contact 
person  listed  above. 

Purpose  of  Committee:  To  provide  advice 
and  recommendatioaa  conceniing  support  of 
research  in  iBfooBation,  Robotics,  and 
Intelligeat  Systems. 

Agenda: 
December  4 — Overview  of  the  Divtsion  and 

Programs:  (1)  Discussion  on  International 

CooperjAive  Prap'afiifl;  {2]  Discuaaion  on 

Reserach  trands/opportanities 
December  5 — Discussion  on  Strategic  Issues 

and  Divisional  Initiatives:  [1]  Committee 

Business 
M.  Reiwcca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  89-27919  Filed  11-24-89;  8:45  am] 

BtLUNQ  COOe  7$SS-01-M 


Division  of  Microelectronic 
Information  Processing  Systems 
Advisory  Committee;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Division  of  Microelectronic 
Information  Processing  Systems  Advisory 
ComaiittBe 

Date  aad  Time:  December  12, 1988.  aso 
a.m.— 5Je  pjB.  Deoember  13, 1989.  8:30  a.m.— 
3:00  p.m. 

Place:  National  Science  Foundation,  1800  G 
Street,  NW.,  Washington,  DC.  Conference 
Room  543 

Type  of  Meeting:  Open 

Contact  Person:  John  R.  Lehmann,  Deputy 
Division  Director,  Microelectronic 
Information  Processing  Systems,  National 
Science  Foundation,  202/357-7853. 

Minutes:  May  be  obtained  from  contact 
persoB  iMatf  above. 

Purpose  afCmmnitiee:  To  diacuse  the 
content  of  the  Division's  program  goals  and 
objectives  and  to  advise  on  areas  and 
priorities,  new  initiatives  and  other  topics  of 
interest  to  the  Division. 


Agenda-  Overview  of  the  DjiImqb  ainoe  the 
last  meeting.  Contiauatiaa  of  ■IratHgir 
planning  tor  iaitifitiveB. 
M.fiabaecaH%^^ 
Conanittee  MmaganeM  Officer. 
(FR  Doc.  89-27B20  Filed  11-24-8©;  8-45  am] 

BIUJNG  CODE  79K-ai-« 

Science  and  »f*-h'^o.c-u>  -^eseercli 
Centers  Adv>sa'-y  Commitsee;  Mssling 

The  Nauonai  acience  Foundation 
announces  the  following  meeting: 

Name:  Science  snd  Tecknology  Research 
Centers  Panel  c&  the  Advisoiy  CommittBe  for 
Science  &  Technology  Ceokers. 

Date  and  Time:  December  14-15. 1988. 8:30 
a.m.  to  5:(X)  pjn. 

Place:  Rooms  642,  643, 1242, 1243,  National 
Science  Foundation,  1800  G  Street.  NW.. 
Wa^iRgton.  DC  2(^50. 

Type  of  Meeting:  Closed. 

Contact  Person:  William  C.  Harris. 
Director,  Office  of  Science  &  Tcchaology 
Centers  Development  (202j  357-M08,  Room 
533,  National  Science  Foundation, 
Washington.  DC  20550. 

Minutes:  May  be  obtained  from  Contact 
Person  listed  above. 

Purpose  of  Meeting:  To  jwovide  advice  and 
recommendations  concerning  support  for 
Science  and  Technology  Research  Cerrters. 

Agenda:  Review  aad  evaluation  of  Science 
&  Technology  Research  Centers  Propoaab  as 
part  of  the  aelectton  process  of  awards. 

Beasoafor  Clotiag:  The  prt^osals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  wifinn  exemptions  (4)  and 
(6)  of  5  U£.G  SSZb(c).  Govemnent  in  the 
Sunshine  Act 
M.Sebatta  Winkka. 
Committee  Mmngemertt  Officer. 
[FR  Doc.  89-27821  Filed  11-84-88: 8:45  ami 

BILUNQ  CODE  TSSMTI-a 


NUCLEAfl  REGViLATORY 
C0MM4SSION 

Abnormal  Occurr»>oe  Report;  Section 
206  Report  SObraltted  to  the  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  206  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG— 0090.  Vol.  12.  No.  2). 

Under  the  Energy  Reorganization  Act 
of  1974.  which  created  the  NRC.  an 
abnormal  occurrence  i«  defined  as  "an 
unschedtiled  incident  or  event  which  the 
Commission  (NRCl  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 


detenninatitjn.  based  on  criteria 
published  in  the  Federal  Kes^nter  (42  FR 
10950)  on  February  24. 1977.  that  events 
involving  an  actaal  loss  or  significant 
reduction  in  the  de^gree  of  protection 
against  radioactive  properties  of  source, 
special  nuclear,  and  by-product  material 
are  abnormal  occurrences. 

The  report  to  Coiigress  is  for  the 
second  calendar  quarter  of  1989.  The 
report  identifies  the  occurrences  or 
events  that  the  Commission  determined 
to  be  significant  and  reportable;  the 
remedial  actions  that  were  imdertaken 
are  also  described. 

For  this  reporting  period,  there  was 
one  abnormal  occuneooe  at  nuclear 
power  plants  lioensed  to  operate. 
involving  significant  deficiencies  in 
management  coatrols  at  Surry  Nuclear 
Power  Station.  There  was  ooe  abnormal 
occuirence  imt^pr  other  NRC — issued 
Ucenses:  the  event  involved  a  medical 
flierapy  misadministratiDiL  One  other 
abnormal  occurrence,  involving 
industrial  radio^a^y  overexposures, 
was  reported  by  an  A^eemenl  State 
(Texas). 

The  report  ako  contains  information 
updating  aoaie  ptreviously  reported 
abnormal  occurrencea. 

A  copy  of  the  report  is  available  for 
public  inspection  and/or  copying  at  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW.  (l^wer  Level).  Washington, 
DC  20555,  or  at  any  of  the  nuclear  power 
plant  Local  Public  Docmnent  Rooma 
throughout  the  country. 

Copies  of  NUREG-009a  Vol  12.  Na  2 
(or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  form  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082,  Washington.  DC  20013-7082. 
A  year's  subscription  to  the  NUREG- 
0090  series  publication,  which  consists 
of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  form  the  National  Technical 
Information  Service,  Springfield,  VA 
22161. 

Dated  at  Rockville,  MD  this  17th  day  of 
November  1989. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk. 
Secretary  of  the  Commissioa. 
[FR  Doc.  89-27612  Filed  11-24-88:  MS  ara] 

BILUNQ  CODC  7SSO-01-M 


Advisory  Committee  on  Nuclear  Waste 
Nuclear  Regtilatory  Comnilsslon; 
Meeting 

The  Advisory  Conunittee  on  Nuclear 
Waste  (ACNW)  wifl  hold  its  ISfli 
meeting  on  Wednesday.  Eteoember  20. 
1989.  Room  P-110.  7920  Norfolk  Avenue, 
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Bethesda,  MD.  8:30  a.m.— 5:00  p.m.  This 
meeting  will  be  open  to  public 
attendance. 

The  purpose  of  the  meeting  will  be  to 
review  and  discuss  the  NRC  staffs 
reevaluation  of  the  U.S.  Environmental 
Protection  Agency's  high-level  waste 
disposal  standards  development, 
prepare  a  report  to  the  Nuclear 
Regulatory  Commission  on  ACNW 
Activities  for  the  upcoming  four  months, 
and  the  Committee  will  discuss 
anticipated  and  proposed  Committee 
activities,  future  meeting  agenda,  and 
organizational  matters,  as  appropriate. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  8. 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  Its 
consultants,  and  Staff.  The  Office  of  the 
ACRS  is  providing  Staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  Office  of  the  ACRS  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  Office  of  the 
ACRS,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  if  such  rescheduling  would 
result  in  major  inconvenience. 

Dated:  November  17, 1989. 
lohn  C  Hoyle. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  89-77613  Filed  ll-24-«9;  8:45  am] 
KUJNO  cooc  rsw-oi-Ho 


[Dock«t  Na  50-309] 

Maine  Yankee  Atomic  Power  Co^ 
Issuance  of  Amendment  to  Facility 
Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  114  to  Facility 


Operating  License  No.  DPR-36  issued  to 
Maine  Yankee  Atomic  Power  Company 
(the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Maine  Yankee  Atomic  Power  Station 
located  in  Lincoln  County,  Maine.  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  revised  the  Technical 
Specifications  to  provide  up-to-date 
pressure/temperature  limits  for  the 
operation  of  the  reactor  coolant  system 
during  heatup,  cooldown.  criticaUty  and 
hydrotest. 

The  apphcation  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  is  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
January  23. 1989  (54  FR  3167).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (54  FR  47277) 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  and  that  the  issuance 
of  this  amendment  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  December  2, 1988  (2) 
Amendment  No.  114  to  License  No. 
DPR-36  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessement. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC  and  at  the 
Wiscasset  Public  Library,  High  Street. 
P.O.  Box  367.  Wiscasset.  Maine  0457a  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  1/ 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  November,  1989. 

For  the  Nuclear  Regulatory  Commission. 
Eric  |.  Leeds, 

Project  Manager,  Project  Directorate  1-3, 
Division  of  Reactor  Projects  l/Il.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  89-27895  Filed  \\-2A-9»,  8:45  amj 
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[Docket  No*.  50-272  and  50-311] 

Public  Service  Electric  and  Gas  Co.; 
Wittidrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  for  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
to  withdraw  a  portion  of  its  March  23. 
1989  application  for  proposed 
amendments  to  Facility  Operating 
License  Nos.  DPR-70  and  DPR-75  for  the 
Salem  Generating  Station,  Unit  Nos.  1 
and  2,  located  in  Salem  County,  New 
Jersey. 

The  Amendment  requested  approval 
of  deletion  of  the  table  in  the  Unit  2 
Technical  Specifications  that  Hsted 
contairmient  penetration  overcurrent 
protection  devices.  Requirements  were 
to  be  added  to  the  Unit  1  and  Unit  2 
Technical  Specifications  for  testing  and 
control  of  these  devices,  including  fuses. 
By  letters  dated  August  25, 1989  and 
September  22. 1989,  the  licensee 
requested  withdrawal  of  that  portion  of 
the  March  23, 1989  application 
associated  with  fuses. 

The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportimity  for  Hearing  which  was 
published  in  the  Federal  Register  on 
May  31, 1989  (54  FR  23323). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  23. 1989, 
supplemental  letter  dated  April  14, 1989. 
and  the  licensee's  letters  dated  August 
25, 1989  and  September  22, 1989  that 
withdrew  the  portion  applicable  to 
fuses.  The  above  documents  are 
available  for  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW..  Washington.  DC 
20555,  and  at  the  Salem  Free  Public 
Library,  112  West  Broadway,  Salem. 
New  Jersey  08079. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  November  1989. 

For  The  Nuclear  Regulatory  Commission. 

Walter  R.  Butler. 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects  I/II.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  89-27696  Filed  11-24-89;  8:45  am] 
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Office  of  IManagement  and  Budget 

Availability  of  Summary  of  Comments 
on  Second  Advance  Notice  of  Further 
Policy  Development  on  Dissemination 
of  Information 

agency:  Office  of  Management  and 
Budget. 

action:  Solicitation  of  public  comment. 

summary:  Oh  June  15, 1989,  the  Office  of 
Management  and  Budget  (0MB) 
published  a  notice  soliciting  further 
public  comment  regarding  proposed 
changes  to  OMB  Circular  No.  A-130, 
Management  of  Federal  Information 
Resources,  and  the  development  of 
policy  concerning  the  dissemination  of 
information  by  executive  branch 
agencies.  This  notice  announces  that 
members  of  the  public  may  obtain  a 
copy  of  OMB's  summary  of  comments 
on  the  notice  of  June  15, 1989,  from  the 
address  below. 

For  Copies  of  the  Summary  Contact: 
Information  Policy  Branch,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  3235  New  Executive  Office 
Building,  Washington,  DC  20503. 
Telephone:  (202)  395-4814. 
lames  M.  MacRae,  Jr., 

Acting  Administrator  and  Deputy 
Administrator,  Office  of  Information  and 
Regulatory  Affairs. 
[FR  Doc.  89-27719  Filed  11-24-89:  8:45  am] 

BILUNO  COOE  3110-41-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-27449;  File  No.  SR-GSCC- 

89-121 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Amending  Rule 

7 

November  17, 1989. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  22, 1989, 
Government  Securities  Clearing 
Corporation  ("GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  GSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  GSCC's  Rules  and  Procedures  as 
per  Exhibit  A. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change. 

(1)  To  date,  GSCC  has  not  made 
eligible  for  netting  any  Treasury  Bills 
("Bills"),  largely  because  the  volume  of 
regular  way  trading  in  Bills  is  relatively 
small.  While  it  plans  to  do  so  in  the  near 
future,  GSCC  proposes,  in  order  to  be 
able  to  provide  a  more  effective  netting 
operation  for  members,  to  change  the 
comparison  operation  to  facilitate  the 
netting  of  forward-settling  trades  (such 
as  when-issued  trades)  in  Bills. 

Currently,  data  on  forward-settling 
trades  do  not  pend  in  the  system  past 
the  processing  cycle  during  which  the 
data  are  compared.  Thus,  forward- 
settling  trades  that  are  compared  prior 
to  the  processing  cycle  before  settlement 
day  for  the  underlying  transactions  do 
not  go  into  the  net.  and  must  be  settled 
outside  GSCC's  Netting  System. 

Under  the  proposal,  data  on  forward- 
settling  Bill  trades  would  not  be  dropped 
from  the  system  upon  comparison  but, 
rather,  would  pend  in  the  system  until 
the  processing  cycle  before  the 
settlement  date  for  the  underlying 
securities,  when  such  data  would  go  into 
the  net. 

No  changes  to  the  netting  operation 
are  proposed.  Novation  of  obligations 
would  continue  to  occur  only  during  the 
night  before  the  settlement  date. 
However.  GSCC  recognizes  that  netting 
forward-settling  trades  potentially  poses 
multi-day  market  exposure  to  GSCC  at 
the  time  of  settlement  because  GSCC 
does  not  margin  such  trades  during  the 
period  in  which  they  are  pending  in  the 
Comparison  System.  This  concern 


would  be  addressed  by  GSCC  in  several 
ways. 

First,  the  only  securities  subject  to  the 
proposed  enhanced  comparison  feature 
are  Treasury  Bills,  which  have  relatively 
limited  price  volatility.  These  securities 
(as  well  as  all  other  securities  that  are 
eligible  for  netting)  currently  are 
margined  on  a  "gross"  position  basis, 
without  consideration  of  off-setting 
positions. 

Also,  GSCC  v/ould  monitor  the  daily 
price  movement  of  each  Bill  that  is 
eligible  for  the  net.  If  the  price 
movement  of  a  particular  security 
breaks  certain  parameters,  which  would 
be  set  in  consultation  with  the 
Membershp  and  Standards  Committee 
with  the  help  of  historical  price 
volatility  data,  GSCC  could  call  for 
additional  margin  from  members. 

Moreover,  GSCC  would  monitor,  on  a 
daily  basis,  member  positions  in 
forward-settling  Bills;  should  a 
particular  member's  net  settlement 
positions  in  forward-settling  Bills  reach 
a  level  that  is  of  concern  to  GSCC  it 
would  have  the  ability  to  request 
additional  margin  frm  the  member  and/ 
or  make  such  member's  trades  in  those 
securities  ineligible  for  the  net. 

Furthermore,  should  a  member 
become  insolvent  during  the  comparison 
period,  that  member's  trades  in  forward- 
settling  Bills  could  be  made  ineligible  for 
the  net 

Implementation  of  this  proposal  will 
provide  GSCC  members  with  the  usual 
risk  reduction  and  cost  savings  benefits 
enjoyed  by  them  when  additional 
securities  are  made  eligible  for  netting. 
In  addition,  various  other  benefits  will 
be  realized.  First,  the  prospect  of  having 
their  forward-settling  Bill  trades  netted 
will  provide  incentive  for  members  to 
submit  more  Bill  trades  for  comparison, 
thus  increasing  the  comparison  rate  for 
such  securities.  Also,  this  would  provide 
GSCC  with  experience  and  data  that 
will  be  helpful  in  devising  a  sound 
approach  to  the  netting  of  forward- 
settling  Notes  and  Bonds.  Moreover,  in 
general,  greater  terminal  usage  by 
members  would  be  encouraged. 

(b)  The  proposed  rule  change  will 
promote  the  prompt  and  accurate 
clearance  of  securities  transactions  for 
which  GSCC  is  responsible  and  is. 
therefore,  consistent  with  the 
requirements  of  the  1934  Act.  as 
amended,  and  the  rules  and  regulations 
thereunder  applicable  to  self-regulatory 
organizations. 


BEST  COPY  AVAILABLE 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  on,  or 
impse  a  burden  on,  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received.  Members  will  be  notified  on 
the  rule  filing,  and  comments  will  be 
solicited,  by  an  Important  Notice.  GSCC 
will  notfy  the  Securities  and  Exchange 
Commission  of  any  written  comments 
received  by  GSCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  at  invited  to  submit 
written  data,  views  and  agruments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  ^e 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Pubhc 
Reference  Section,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  File  No.  SR-GSCC-89- 
12  and  should  be  submitted  by 
December  18, 1989. 


For  the  Commissioa  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

Exhibit  A 

Additional  language  is  italicized. 
Deleted  language  is  in  (brackets). 

Rule  7 — Compaiison  System 

Section  1 — General 

A  Member  of  the  Comparison  System 
may  submit  to  the  Corporation  for 
comparison  trade  data  on  any 
transaction  calling  for  delivery  of 
[Cleared]  Eligible  Securities  between  it 
and  another  [person]  Member  of  the 
Comparison  System.  The  Corporation 
will,  in  accordance  with  this  Rule  and 
the  Procedures,  handle  the  comparison 
of  transactions  refiected  in  trade  data  so 
submitted  to  it. 

Section  Z^Responsibilities  of  Members 

Trade  data  submitted  to  the 
Corporation  by  a  Member  pursuant  to 
Section  1  of  this  Rule  shall  be  submitted 
in  the  form  and  manner,  and  in 
accordance  with  the  time  schedules, 
prescribed  by,  or  pursuant  to,  this  Rule 
or  the  Procedures. 

The  name  of  a  Member  printed, 
stamped  or  written  on  any  form, 
document  or  other  item  issued  by  him 
pursuant  to  this  Rule  or  the  Procedures 
shall  be  deemed  to  have  been  adopted 
by  him  as  his  signature  and  shall  be 
vaUd  and  binding  upon  him  in  all 
respects  as  though  he  had  manually 
affixed  his  signature  to  such  form, 
document  or  other  item. 

Each  Member  shall  promptly  check 
each  document  he  receives  from  the 
Corporation  pursuant  to  this  Rule  or  the 
Procedures. 

Any  trade  data  submitted  to  the 
Corporation  by  a  Member  pursuant  to 
Section  1  of  this  Rule  which  is  not 
compared  by  the  Corporation,  or  any 
such  item  compared  by  the  Corporation 
which  is  subsequently  deleted  and  not 
later  compared,  shall  be  adjusted 
directly  between  the  parties. 

Section  3 — Binding  Nature  of 
Comparisons 

Comparisons  generated  by  the 
Corporation  shall  constitute  the  sole 
comparison  for  all  trades  in  [Cleared] 
Eligible  Securities  for  which  Members 
have  submitted  data  and  which  the 
Corporation  has  identified  as  compared 
trades.  Each  comparison  generated  by 
the  Corporation  as  to  any  such  correctly 
compared  trade  shall  evidence  a  valid, 
binding  and  enforceable  contract 
between  the  Members  in  respect  of  such 
trade.  Any  confirmations,  comparison  or 


other  documentary  evidence  of  any  such 
trade,  other  than  the  comparison 
generated  by  the  Corporation,  shall  not 
affect  the  existence  or  terms  and 
conditions  of  such  a  valid,  binding  and 
enforceable  contract  between  the 
Members  in  respect  to  such  trade. 

Section  4 — Deletion  of  Trade  Data 

(a)  Trade  data  submitted  to  the 
Corporation  by  a  Member  will  pend  in 
the  Comparison  System  until  the  data  is 
either  compared  or  deleted,  except  that 
data  on  forward-settling  Treasury  Bill 
trades  will  pend  in  the  Comparison 
System  until  the  processing  cycle  before 
the  settlement  day  for  the  underlying 
securities. 

(b)  Trade  data  submitted  to  the 
Corporation  by  a  Member  on 
transactions  other  than  when-issued 
transactions  that  are  not  compared  will 
be  deleted  from  the  Comparison  System 
by  the  end  of  the  processing  cycle 
before  the  settlement  day  for  the 
underlying  securities. 

(c)  Trade  data  submitted  to  the 
Corporation  by  a  Member  on  when- 
issued  transactions  entered  into  prior  to 
auction  date  that  are  not  compared  will 
be  deleted  from  the  Comparison  System 
by  the  end  of  the  processing  cycle 
before  the  auction  date  for  the 
underlying  securities.  If  the  data  have 
been  compared,  such  data  must  be 
resubmitted  by  the  Member  parties  to 
the  transaction  after  the  auction  for 
comparison  of  final  price  and  settlement 
money  information.  Resubmitted  data, 
and  data  on  when-issued  transactions 
either  not  previously  compared  or  not 
previously  submitted,  that  is  submitted 
on  or  after  the  auction  date  %vill  be 
deleted  from  the  Comparison  System  if 
not  compared  by  the  settlement  date  for 
the  underlying  securities. 

Section  5 — Maximum  Period  for  the 
Pending  of  Data 

Notwithstanding  the  above,  the 
Corporation  may  establish  in  its  Rules 
or  Procedures  alternative  maximum  time 
periods  for  the  pending  of  trade  data 
prior  to  deletion. 

Section  6 — Comparison  ofAs-Of 
Transactions 

Trade  data  on  transactions  that  have 
been  settled  may  be  submitted  for 
comparison.  Such  data  will  pend  in  the 
Comparison  System  until  compared  or 
deleted. 

Section  7^Deletion  of  Data  by  One 
Party 

A  Member  that  has  submitted  to  the 
Corporation  trade  data  that  has  not 
been  compared  may  have  such  data 
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deleted  from  the  Comparison  System 
upon  providing  appropriate  instruction 
to  the  Corporation.  Trade  data  that  has 
been  compared  may  be  deleted  upon 
receipt  by  the  Corporation  of 
appropriate  instructions  from  both 
parties  to  the  underlying  transaction. 
Any  trade  data  that  is  deleted  from  the 
Comparison  System  may  be  resubmitted 
at  the  later  date. 

Section  8— Reports  to  Reflect  Deletions 

Reports  made  available  by  the 
Corporation  to  Members  delineating 
trade  data  that  has  been  submitted  for 
comparison  shall  also  reflect  any 
deletions  of  such  data. 

Table  of  Contents 

I.  Introduction 

II.  Trade  Comparison  Service 

A.  Introduction 

B.  Regular  Way  and  Forward  Settling 
Transactions 

C  When-Issued  Transactions 

D.  Forward— Settling  Treasury  Bill 

Transactions 
[D]  E.  As-of  Ti-ansactions. 


B.  Regular  Way  (Next-Day  Settlement) 
and  Forward  Settling  Transactions 


2.  Resolution  of  Uncompared  Trades 
(a)  Pending  compare  data  (see 
subparagraph  1(c)  above)  indicate  trade 
data  as  submitted  by  the  contra  party.  A 
Member  will  need  to  enter  all  data 
elements  with  respect  to  the  trade  to 
obtain  a  comparison  against  a  pending 
compared  trade. 

(b)  Members  may  delete  uncompared 
trade  data;  Members  also  may  correct 
imcompared  trades  by  correcting  trade 
input  to  resolve  conflicts  with  data 
entered  by  contra  parties. 

(c)  Compared  trades  cannot  be 
modified  by  a  Member  if  the 
modification  would  cause  the  trade  to 
become  uncompared.  Compared  trades 
can  be  canceled  only  by  the  mutual 
consent  of  both  parties  to  the  trade. 

(d)  All  imcompared  trade  data 
automatically  will  be  deleted  at  the 
earliest  of  the  following:  (i)  the 
processing  cycle  during  which  the  data 
are  compared;  (ii)  the  processing  cycle 
before  setdement  day  for  the  imderlying 
securities;  or  (iii)  the  processing  cycle 
during  which  the  data  reach  the  System 
maximum  pend  time  as  set  by  the 
Corporation. 

C.  When-Issued  Transactions 

Trade  data  for  when-issued  trades 
executed  on  a  yield  basis  is  submitted  at 
the  same  time  and  in  the  same  manner 
as  specified  in  paragraph  1  of  subsection 
B  The  comparison  operation  is 
conducted  in  the  same  maimer  as 


comparison  of  regular-way  transactions. 
Subsequent  to  the  auction,  Members 
resubmit  the  transaction  for  comparison 
on  a  price  basis.  This  subsequent 
comparison  also  is  conducted  in  the 
same  manner  as  comparison  of  regular- 
way  transactions.  Trade  data  on  when- 
issued  transactions  submitted  on  or 
before  the  auction  date  will  be  deleted 
by  the  earlier  of  the  processing  cycle 
during  which  the  data  are  compared  or 
the  processing  cycle  after  the  auction 
date.  Trade  data  on  when-issued 
transactions  submitted  after  the  auction 
date  will  be  deleted  during  the  earlier  of 
the  processing  cycle  during  which  the 
data  are  compared  or  the  processing 
cycle  before  the  issue  date  for  the 
underlying  securities. 

D.  Forward-Settling  Treasury  Bill 
Transactions 

Data  on  forward-settling  Treastiry  Bill 
trades  will  pend  in  the  Comparison 
System  until  the  processing  cycle  before 
the  settlement  day  for  the  underlying 
securities,  unless  deleted  as  provided  for 
in  Rule  7  or  in  these  Procediu-es  other 
than  because  of  the  comparison  of  such 
data. 

[DJ  E.  As-Of  Transactions 

Trade  data  submitted  on  or  after  the 
trades'  settlement  date  may  be 
submitted  in  the  same  manner  as 
specified  in  Paragraph  1  of  subsection  B. 
Such  trade  data  will  be  deleted  during 
the  earliest  of  the  following:  (i)  the 
processing  cycle  during  which  the  data 
are  compared;  (ii)  the  processing  cycle 
before  the  underlying  securities  reach 
their  maturity  date;  or  (iii)  the 
processing  cycle  during  which  the  data 
reach  the  System  maximum  pend  time 
as  set  by  the  Corporation. 

[FR  Doc.  89-27722  Filed  11-24-89:  8:45  am] 

BILUNQ  CODE  WIO-OI-M 


DEPARTMENT  OF  STATE 

Advisory  Committee  on  International 
Law;  Partially  Closed  Meeting 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  at 
10:00  a.m.  on  Friday,  December  8, 1989, 
in  Room  1406  of  the  Department  of 
State,  2201  C  Street.  NW..  Washington, 
DC.  The  morning  session  wil  not  be 
open  to  the  public;  the  afternoon  session 
(2:00  p.m.  to  3:00  p.m.)  will  be  open  to 
the  public  up  to  the  capacity  of  the 
meeting  room. 

The  subject  meeting  will  focus  on 
policy  and  legal  issues  relating  to  the 
joint  United  States/Soviet  initiative  to 
expand  the  compulsory  jurisdiction  of 
the  International  Court  of  Justice  and 


Iran's  case  against  the  United  States  for 
the  downing  of  Iran  Air  655.  As  the 
morning  session  will  include 
examination  and  discussion  of  material 
classified  in  accordance  with  Executive 
Order  12356  the  disclosure  of  which 
could  adversely  affect  the  foreign  poUcy 
interests  of  the  United  States,  it  has 
been  closed  pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
and  5  U.S.C.  552b(c)(l)  and  5  U.S.C 
552b(c)(9)(B). 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  public 
desiring  to  attend  the  afternoon  session 
should,  prior  to  December  7,  notify  the 
Oi^ce  of  the  Assistant  Legal  Adviser  for 
United  Nations  Affairs  (telephone  (202) 
647-6771)  of  their  name,  affiliation, 
address  and  telephone  number  in  order 
to  arrange  admittance. 

Dated:  November  7. 1989. 
Bruce  C  Rashkow. 
Executive  Director. 
[FR  Doc.  89-27721  Filed  11-24-89: 8:45  am] 

SnXMO  COM  4710-OMI 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Ortter  8»-1 1-43;  Docket  44844] 

Application  of  Brian  Ttiompson  Air 
Service  For  a  Transfer  of  Certificate 
Auttiortty  to  Koyukon  Air,  Inc.  d/b/a 
Koyukon  Airlines 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  Koyukon  fit  and 
approving  the  transfer  of  the  domestic 
section  401  certificate  issued  to  Brian 
Thompson  Air  Service  to  Koyukon  Air. 
Inc.  d/b/a  Koyukon  Airlines,  a  newly 
formed  corporation. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  5, 1989. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
44844  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Barbara  P.  Dunnigan.  Air  Carrier 
Fitness  Division  (P-56,  Room  6401).  U.S. 
Department  of  Transportation,  400 


40823 
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Seventh  Street,  SW.,  Washington,  DC 
2059a  (202)  366-2342. 

Dated:  November  20. 1989. 
Jaffray  N.  Shane, 

Assistant  Secretary  for  Policy  end 
In  te motional  Affairs. 

[FR  Doc.  89-27681  Filed  11-24-89;  8:45  am) 

mUJNQ  CODE  4t1ft-ai-ll 


Notice  of  Applicantions  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  Filed  Under  Subpart  Q  During 
the  Week  ended  November  17, 1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 
Docket  Number  46607 
Date  filed:  November  16. 1989 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  of  Modify 
Scope:  December  14, 1989 

Description:  Application  of  Aviation 
Asset  Acquisition,  Inc.  pursuant  to 
section  401  and  418.  of  Uie  Act  and 
subpart  Q  of  the  regulations  requests 
that  before  December  1, 1989  it  be 
granted  and/or  transferred  all  of  the 
authority  held  by  OLS  (Primark 
Corporation)  so  that  AAA  can  continue 
to  provide  all  of  the  services  previously 
held  and  operated  by  the  predecessor 
company. 

Docket  Number:  46610 
Dote  filed:  November  17, 1989 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  15, 1989 

Description:  Application  of  Aerovias, 
S.A.  pursuant  to  section  402  of  the  Act 
and  subpart  Q  of  the  regulations 
requests  amendment  of  its  foreign  air 
carrier  permit  to  engage  in  foreign 
transportation  of  persons,  property  and 
mail  between  Guatemala  City,  on  the 
one  hand  and  Houston,  Tx,  on  the  other. 
Docket  Number  46615 
Date  filed:  November  17. 1989 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  15, 1989 

Description:  Joint  Application  of  AMR 
Eagle,  Inc..  and  Executive  Air  Charter, 


Inc.  pursuant  to  section  401(h}  of  the  Act 
and  subpart  Q  of  the  Regulations,  for 
approval  of  (he  transfer  of  Executive 
Air's  certificate  for  Route  537  following 
acquisition  of  Executive  Air  Charter  by 
AMR  Eagle. 
Pfaylito  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  89-27680  Filed  11-24-89:  8:45  am] 

WLUNQ  CODE  4t10-«a-ll 


Coast  Guard 

[CGD  89-098] 

Public  Hearing;  Proposed  Vmdening  of 
Newport  Boulevard  Bridge  across 
Newport  Bay,  Mile  3.3,  at  Newport 
Beach,  CA 

summary:  Notice  is  hereby  given  that 
the  Commandant  has  authorized  a 
public  hearing  to  be  held  by  the 
Commander,  Eleventh  Coast  Guard 
District,  at  Newport  Beach,  California. 
The  purpose  of  the  hearing  is  to  consider 
an  application  by  the  State  of  California 
and  the  city  of  Newport  Beach  to  widen 
the  Newport  Boulevard  Bridge  across 
the  Newport  Bay,  mile  3.3,  at  Newport 
Beach,  California. 

All  interested  persons  may  present 
data,  views  and  comments,  orally  or  in 
writing,  concerning  the  impact  of  the 
proposed  project  on  navigation  and  the 
human  environment. 
DATE  January  23, 1990,  from  1  p.m.  to  4 
p.m.  and  from  7  p.m.,  until  all  speakers 
in  attendance  wishing  to  comment  have 
provided  comments. 
ADDRESS:  City  of  Newport  Beach, 
Council  Chambers,  3300  West  Newport 
Boulevard,  Newport  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  P.  Olmes,  Eleventh  Coast 
Guard  District  (oan-br),  building  10, 
room  214,  Coast  Guard  Island,  Alameda, 
California  94501-5100,  telephone  (415) 
437-3514. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  proposed  project  is  to 
widen  the  bridge  by  29  feet  between 
32nd  Street  and  Pacific  Coast  Highway 
in  the  city  of  Newport  Beach.  The 
proposed  widening  will  increase  the 
width  of  the  bridge  from  the  existing  87 
feet  to  118  feet  Presently,  the  bridge 
provides  B.D  feet  of  vertical  clearance 
above  mean  high  water  and  40.6  feet 
horizontal  clearance  between  pier  faces. 
These  navigational  clearances  will  not 
be  changed  by  the  proposed  bridge 
widening.  The  Federal  Highway 
Administration,  as  lead  federal  agency, 
has  approved  an  Environmental  Impact 
Statement  (EIS)  for  this  project  on  July  8, 
1985,  and  a  reevaluation  of  the  EIS  on 
June  29, 1989.  Copies  of  the  EIS  and  the 


reevaluation  are  available  for  review  at 
the  office  of  the  Eleventh  Coast  Guard 
District,  Building  10,  room  214,  Coast 
Guard  Island,  Alameda,  California 
94501-5100,  from  7  a.m.  to  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  hearing  will  be  informal. 
Representatives  from  the  Coast  Guard 
will  preside  at  the  hearing,  make  a  brief 
opening  statement  and  announce  the 
procedures  to  be  followed  at  the 
hearing.  Each  person  who  wishes  to 
make  an  oral  statement  should  notify 
Mr.  Jerry  P.  Olmes,  at  the  above  addiress 
by  January  12, 1990.  Such  notification 
should  include  the  appropriate  time 
required  to  make  the  presentation. 
Depending  upon  the  number  of 
scheduled  statements,  it  may  be 
necessary  to  limit  the  amount  of  time 
allocated  each  person.  Any  limitation  of 
time  allocated  will  be  announced  at  the 
beginning  of  the  hearing.  Comments 
previously  submitted  are  a  matter  of 
record  and  need  not  be  resubmitted  at 
the  hearing.  Speakers  are  encouraged  to 
provide  written  copies  of  their  oral 
statements  to  the  hearing  officer  at  the 
time  of  the  hearing.  Those  wishing  to 
make  written  comments  only  may 
submit  those  comments  at  the  hearing, 
or  to  the  Commander.  Eleventh  Coast 
Guard  District,  through  February  9, 1990. 
A  transcript  of  the  hearing,  will  be 
available  for  public  review  at  the  office 
of  the  Eleventh  Coast  guard  District 
approximately  30  days  after  the  hearing 
date. 

All  comments,  whether  received  in 
writing  or  presented  orally  at  the  public 
hearing,  will  be  fully  considered  before 
final  agency  action  is  taken  on  the 
permit  application 

Authority:  Sec.  502.  60  Stat.  847,  as 
amended;  33  U.S.C.  525;  49  U.S.C.  1655(g)(c): 
49  CFR  1.45(c). 

Dated:  November  20, 1989. 

R.  T.  NeboD, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation,  Safety  and  Waterway 
Services. 

(FR  Doc.  89-27656  Filed  11-24-89;  8:45  am] 

BUXmO  CODE  4«1»-14-M 


Federal  Railroad  Administration 
Petitions  for  Exemption  or  Waiver 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  four 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
waiver  of  compliance  with  provisions  of 
the  Hours  of  Service  Act  (83  Stat.  464, 
Pub.  L.  91-169,  45  U.S.C.  64a(e}). 


Federal  Re«i«t» 
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The  Hevrs  of  Servfee  Act  cmrenily 
makes  it  oalewful  for  a  railroad  to 

require  specified  employees  to  remain, 
on  duty  in  excess  of  12  hours.  However, 
the  Hours  of  Service  Act  contaiiis  a 
provision  permitting  a  railroad  which 
employs  not  more  than  15  employees 
subject  to  the  statute,  to  seek  aa 
exemption  ttom  tke  12  hour  Iknitatioft. 

Connecticut  Central  RaUmad  ijCCR) 

FRA  Waiver  Petition  Docket  No.  HS- 
89-9 

The  CCR  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  CCR  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  CCR  provides  service 
over  32  miles  of  trackage  between  New 
Haven  and  Middleton,  with  branch  lines 
extending  the  operation  to  Cromwell 
and  Portland,  all  within  the  state  of 
Connecticot. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  tfie  public  rnterest 
and  will  not  adversely  effect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  thaa  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemptioa.^ 

Maryland  and  Delaware  Railroad  (M&I^ 

FRA  Waiver  Petition  Docket  No.  HS- 
89-10 

The  MScD  seeks  a  contintiation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  emjrioyees  to  remain  on 
duty  not  mote  than  16  hours  in  any  24- 
hour  period.  The  MaD  states  that  it  is 
not  its  inteatioB  to  employ  a  train  crew 
over  12  hoara  per  day  under  normal 
circumstances,  but  this  exemption,  if 
panted,  woukl  help  ite  operation  ff 
imusuel  operating  conditions  are 
encountered.  The  M&D  provides  service 
over  119  miles  of  trackage  on  the 
Delmarva  Peainauku  which  is  located  eo 
the  eastern  shore  of  the  states  of 
Delaware,  Maryland  and  Virginia. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  win  not  adversely  effect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  haa  demonstrated  good  cause  for 
granting  this  exemption. 


AT&LRatfcoad 


(ATliL) 


FRA  Waiver  Petitian  Docket  Na^HS- 
89-TT 

The  AT&L  seeks  a  contiraiAtion  of  a 
previously  iaaued  exen^ioa  so  it  may 
permit  certaia  employees  to  remain  on 
duty  not  moee  than  18  hours  in  any  24- 
hour  period.  The  AT&L  states  that  it  ia 
not  Us  inteation  to  employ  a  b'aia>  crew 
over  12  hours  per  day  under  normal 
circumatances,  but  this  exemptioa,  if 
granted,  would  help  its  operation  if 
umtsual  operating  conditions  are 
encountered.  The  AT&L  provides 
switching  service  between  Watonga  and 
El  Reno.  Oklahoma,  a  distance  of  39.7 
miles. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  win  not  adversely  effect  safety. 
Additionally,  the  petitioner  asaetts  it 
employs  not  more  than  15  empleyees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

City  of  Ptkieville  Railway  (COP) 

FRA  Waiver  Petition  Docket  No,  //S- 
89-12 

The  COP  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  COP  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  COP  provides  service 
ever  25  miles  of  trackage  torn  Prineville 
to  Prineville  Junction,  Oregon,  where  it 
connects  with  both  Boriington  Northern 
and  Union  Pacific  Railroads. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  effect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  waiver. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  wrvtten  views  and  comments. 
FRA  has  not  scheduled  a  public  hearing 
since  facts  do  not  appear  to  so  warrant 
If  any  interested  party  desires  a  public 
hearing,  he  or  she  should  notify  FRA,  in 
writting,  before  the  end  of  the  comment 
period  and  specify  the  basis  fior  his  or 
her  request  Any  comBuioications 
concerning  these  proceedings  should 
identify  the  appropriate  docket  number 
(e.g.,  Waiver  Petition  Docket  Number 
HS-8d-12)  and  must  be  submitted  in 
triplicate  to  the  Docket  Geek.  Office  oi 
Chief  CouBsel  Federal  Raikoad 
Administration,  Nasaif  Building  4SO 


Sevcs^  Street  SW,.' 
20590. 

Communications  received  1 
January  12. 199a  will  be  considessd  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh  Slceef 
SW..  Washihgten,  DC  2059a 

bsttcd  in  Waahingtoik  DC  ob  Nowenbet  ISt 
1989. 

).W.  Wakk, 

Associate  AdminiaOntor  fa  SafetyL 
[FR  Doc  89-27879  PikdXl-24-aS:  8»U  un{ 
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Petition  for  Exemption  or  Watfver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Adnynistration  (FRAJ 
has  received  a  request  for  aa  exemption 
from  or  waiver  of  compliance  with  a 
requirement  c^  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking  relief^ 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  pubhc  hearing  in 
canaection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communicatioiis  concerning  these 
proceedings  shotild  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  RST-84-21)  and 
must  be  submiited  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Sfreet  SW., 
Washington,  DC  20596.  Communications 
received  befcve  January  12. 1990  will  be 
coBsidered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  fares 
practicable.  All  written  conummicationa 
coQcerrang  these  proceedings  are 
available  for  examination  daring  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh  Street 
SW.,  Washington.  DC  20690. 

The  individoal  petitions  seeking  an 
exemptiea  or  waiver  of  compUaace  ase 
as  follows: 
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The  Housatonic  Rail  Road  Company 
(Waiver  Petition  Docket  Number 
RSGM-89-7) 

The  Housatonic  Rail  Road  Company 
(HRR)  seeks  a  permanent  waiver  of 
compliance  with  the  provisions  of  the 
Safety  Glazing  Standards  (49  CFR  part 
223]  for  one  locomotive.  The  petitioner 
states  that  the  locomotive  will  operate 
approximately  two  days  per  weelc  over 
34.16  miles  of  track  between  Canaan 
and  New  Milford,  Connecticut.  HHR 
indicates  that  the  area  of  operation  is 
mostly  wooded  and  includes  four  small 
towns.  The  petitioner  states  that 
vandalism  in  this  location  has  not  been 
a  problem  and  therefore  the  application 
of  certified  glazing  would  not  enhance 
either  railroad  or  public  safety. 

New  Jersey  Transit  Rail  Operations 
(Waiver  Petition  Docket  Number 
RSGM-89-e) 

The  New  Jersey  Transit  Rail 
Operations  (NJTRO)  seeks  a  temporary 
waiver  of  compliance  from  the 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  up  to  81 
Arrow  III  passenger  cars.  The  petitioner 
states  that  all  cars  are  equipped  with 
FRA  Type  1  glazing  material  in  the  end 
facing  engineman's  locations  and  with 
FRA  type  II  material  in  the  collision  post 
and  fireman's  windows.  The  temporary 
waiver  is  requested  through  February 
1990,  to  allow  time  to  complete  an 
ongoing  glazing  retrofit  program. 

Tennessee  Southern  Railroad  (Waiver 
Petition  Docket  Number  RSGM-89-10) 

The  Tennessee  Southern  Railroad 
(TSRR)  seeks  a  permanent  waiver  of 
compliance  from  the  provisions  of  the 
Safety  Glazing  Standards  (49  CFR  part 
223)  for  six  locomotives.  The  TSRR 
operates  two  lines,  one  between 
Columbia  and  Mount  Pleasant, 
Tennessee,  a  distance  of  approximately 
34  miles;  and  the  other  between 
Columbia,  Tennessee  and  Florence, 
Alabama,  a  distance  of  approximately 
80  miles.  The  areas  of  operation  include 
the  city  limits  of  Columbia,  Mount 
Pleasant,  Pulaski  and  Lawrenceburg, 
Tennessee;  several  rural  communities, 
through  sparsely  populated  areas;  and 
the  city  limits  of  Florence,  Alabama.  The 
maximum  track  speed  is  20  miles  per 
hour  and  the  service  schedule  is  weekly, 
Monday  through  Friday.  The  TSRR 
began  operations  in  February  1989  and 
states  that  they  operate  with  a  brush 
free  environment. 

Parr  Terminal  Railroad  (Waiver  Petition 
Docket  Number  (RSGM-89-11) 

The  Parr  Terminal  Railroad  seeks  a 
permanent  waiver  of  complicance  with 


the  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive,  PRT 1402.  The  locomotive, 
used  primarily  for  switching  service, 
operates  over  1.9  miles  of  track  in  the 
confines  of  the  Levin-I^chmond 
Terminal  Corporation,  Richmond, 
California,  with  occasional  switching  to 
interchange  tracks  .25  mile  outside 
property  boundaries.  The  locomotive 
averages  five  yard  movements  per  day 
and  movements  to  interchange  tracks 
approximately  three  times  per  week. 
Petitioner  records  indicate  no  accident/ 
incident  reports  concerning  vandalism. 

The  Quad-City  Rocket.  Inc.  and  the 
Iowa  Interstate  Railroad  Ltd.  (Waiver 
Petition  Docket  Number  RSGM-89-12) 

The  Quad-City  Rocket,  Inc.  and  the 
Iowa  Interstate  Railroad  Ltd.  seek  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  five 
passenger  cars.  The  passenger  cars 
operate  as  part  of  an  excursion  dinner 
train  over  approximately  26  miles  of  the 
Iowa  Interstate  Railroad  between  Rock 
Island,  Illinois  and  Wilton,  Iowa. 

The  Denver  Railway  Car  Company  and 
the  Galveston.  Houston  and  Henderson 
Railroad  Company  (Waiver  Petition 
Docket  Number  RSGM-89-13) 

The  Denver  Railway  Car  Company 
and  the  Galveston,  Houston  and 
Henderson  Railroad  Company  seek  a 
temporary  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
passenger  car.  The  car  will  operate  in 
excursion  service  over  approximately  56 
miles  of  track  on  the  Harrisburg  and 
Houston  Railroad,  located  between 
Houston  and  Galveston,  Texas.  The 
temporary  waiver  is  requested  for  a 
period  of  two  years  to  allow  time  to 
complete  the  rebuilding  of  cars 
scheduled  to  be  utilized  in  this 
excursion  service. 

Napa  Valley  Railroad  Company  (Waiver 
Petition  Docket  Number  RSGM-89-15) 

The  Napa  Valley  Railroad  Company 
~  seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  part  223)  for 
nine  passenger  cars  and  four 
locomotives.  The  equipment  operates  in 
the  Napa  Valley  Wine  Train  over 
approximately  21.5  miles  of  track 
between  Napa  and  St.  Helena, 
Cahfomia.  The  maximum  authorized 
speed  is  30  miles  per  hour.  The 
petitioner  indicates  that  since  they 
began  operations  in  1986,  there  have 
been  no  reported  accidents  or  broken 
glazing  due  to  acts  of  vandalism.  The 
carrier,  therefore,  feels  that  the 


application  of  certified  glazing  material 
would  be  an  unnecessary  financial 
burden. 

Ogeechee  Railway  Company  (Waiver 
Petition  Docket  Number  RSGM-89-16) 

The  Ogeechee  Railway  Company 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  part  223)  for 
two  locomotives.  The  petitioner,  a  newly 
formed  short  line  railroad,  plans  to 
operate  this  equipment  over  two 
sections  of  track  totaling  approximately 
43  miles.  One  section  extends  from 
Dover  to  Metter,  Georgia,  approximately 
21  miles.  The  second  section  includes 
approximately  22  miles  of  track  between 
Sylvania  and  Ardmore,  Georgia.  Both 
operating  areas  are  primarily  within 
sparsely  populated  rural  regions, 
occasionally  encountering  small 
communities.  Maximum  operating 
speeds  will  be  restricted  to  20  miles  per 
hour.  There  is  no  history  of  vandalism  in 
either  operating  area.  The  carrier  states 
that  the  installation  of  certified  glazing 
in  this  equipment  would  present  a 
substantial  burden  to  its  operating 
budget. 

Youngstown  and  Southern  Railway 
Company  (Waiver  Petition  Docket 
Number  RSGM-89-17) 

The  Youngstown  and  Southern 
Railway  Company  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  petitioner  states  that 
the  total  length  of  the  railroad  is  34 
miles  and  that  the  locomotive  operates 
mainly  over  a  10-mile  section  located 
between  North  Lima  and  Youngstown, 
Ohio.  The  area  of  operation  is  light 
industrial  commercial  and  rural.  The 
carrier  operates  an  average  of  two 
freight  trains  per  week  at  a  maximum 
speed  of  10  miles  per  hour.  The 
petitioner  states  that  during  the  past  10 
years,  there  have  been  no  reported 
incidents  of  rock  throwing  or  damage  to 
locomotives  due  to  vandalism.  The 
carrier  requests  this  waiver  based  on  its 
financial  condition  and  frequency  of 
operation. 

Eureka  Southern  Railroad  Company. 
Inc.  (Waiver  Petition  Docket  Numb«r 
RSGM-89-18) 

The  Eureka  Southern  Railroad 
Company,  Inc.  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  15 
passenger  cars.  The  petitioner,  a  short 
line  railroad,  operates  approximately 
142  miles  of  track  through  a  rural  area 
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between  Wiikts  and  Eureka,  California. 
There  are  approximately  3Q0  public  aad 
200  private  crossings  at  grade.  The 
equipment  is  operated  in  seasonal 
passenger  service  between  May  and 
October  each  year.  The  maximum 
authorized  speed  is  40  miles  per  hour. 
During  train  operations  over  the  5  3rears, 
there  have  been  no  reported  accidents 
or  broken  glazing  due  to  acts  of 
vandalism.  Vandalism  has  occurred  to 
the  cars  during  winter  months  wiule 
stored  at  Willits,  Gaiifotnia. 

Issued  in  Washington,  DC  on  November  16, 
1989. 

J.W.  Waish, 

Associate  Administrator  for  Safety. 
[FR  Doc.  2767a  Filed  11-24-89;  8'.46  am\ 

BILUm  CODE  4910-OS-ll 


[BS-Ap-No.  2872] 

Public  Hearing;  Union  Pacific  Railroad 
Co. 

The  Union  Pacific  Railroad  Company 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
of  the  proposed  discontinuance  and 
removal  of  57  automatic  signals  from  the 
automatic  block  signal  system  between 
Page  and  Fish  Lake,  Washington.  This 
proceeding  is  identified  as  FRA  Block 
Signal  Apphcation  Number  2872. 

The  FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  conducted  a  field  investigation  in 
this  matter.  After  examining  the  carrier's 
proposal  and  the  available  facts,  the 
FRA  has  determined  that  a  public 
hearing  is  necessary  before  a  final 
decision  is  made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  January  24, 
199©,  in  Room  3  at  Great  Northwest 
Federal  Savings  and  Loan  located  at 
North  222  Wall  Sb«et  in  Spokane, 
Wasiungtoa. 

The  hearing  will  be  an  iitformal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  part  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outiining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 


Issued  in  Wasiiington,  DC  on  November  16, 
1989. 

I.W.Walsh. 

Associate  A  dwim'straior  for  Safety. 
(FR  Doc.  89-27677  Filed  11-24-68;  6:45  am| 
BtLUtM  CODE  4910-OS-M 


NattonaT  Hig^wav  Traffic  Safaty 
Administratior. 

[Docket  No.  IP89-04;  Notic*  21 

Denial  of  Petition  for  Determination  of 
InconsequentlaJ  Noncompliance; 
Union  City  Body  Co.,  Inc. 

Tlus  notice  denies  the  petition  by 
Union  City  Body  Company,  Inc.  (Union 
City)  of  Union  City,  Indiana,  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C  1381  et  seq.)  for  a  noncompliance 
with  49<TR  571.101,  Federal  Motor 
Vehicle  Safety  Standard  No.  101, 
ContrdSs  and  Displays.  The  basis  of  the 
petitio^  was  that  noncompliance  is 
iriccnstquential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petiton  was 
published  on  July  24, 1989,  and  an 
opportunity  afforded  for  comment  (54  FR 
30814). 

Standard  No.  101  requires  that  the 
symbol  for  a  combined  windshield 
washing/wiping  control  be  illuminated. 
Union  City  produced  447  X-950  walk-in 
vans  from  March  1988  through  May 
1989,  that  did  not  have  illuminated 
windshield  wash/wipe  controls.  Union 
City  supported  its  petition  for 
inconsequential  noncompliance  with  the 
follov«ng: 

(1)  The  Union  City  Body  Company  always 
strives  to  be  in  compliance  with  the 
regulations. 

(2)  The  wash/wipe  control  contained  the 
ISO  symbol. 

(3)  These  vehicles  are  driven  by 
professional  route  drivers  who  are  familiar 
*vith  the  controls  of  their  vehicle. 

(4)  The  numl}er  of  controls  in  the 
instrument  panel  area  is  minimized  to  reduce 
confusion. 

(5)  The  vehicles  are  sold  primarily  for  the 
(sic)  use  in  the  franchised  mobile  tool 
business.  Most  vehicles  retain  the  same 
ownership  through  the  vehicle  life. 

No  comments  were  received  on  the 
petition. 

The  purpose  of  the  illumination 
requirements  is  to  minimize  the  time  a 
veliicle  operator  is  diverted  from  the 
primary  task  of  safe  operation  of  the 
vehicle.  If  illumination  is  absent  from 
the  identification  of  a  control,  the  time 
that  a  driver  shifts  attention  from  the 
road  may  be  increased.  The  agency  does 
not  give  much  weight  to  the  argument 


that  only  experienced  drivers  will 
operate  the  vehicles.  Initially,  the 
vehicles  themsetvcs  wriU  be  new  te 
experienced  dtivera,  and  in  (he  coarse  of 
the  Life  of  the  vehicles,  new  drivers  wilt 
be  hired  to  operate  them.  Accordingly; 
the  agency  has  concluded  that  the 
petitioner  has  not  met  its  burden  of 
persuasion  that  the  noncompnance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  ita 
petition  is  denied. 

Authorfty:  15  U.S>C.  1417;  delegations  sf 
authority  at  49  CFR  1.50  aad  501.6 

Issued  i?n'  November  ?f}.  IdSd.- 
Bany  Feliios, 

Associate  Administrator  far  Rulemaking. 
[FR  Doc.  89-27657  Filed  11-24-89;  8:45  am} 
BILUNQ  CODE  OIO-SS-M 


DEPART1MENT  OF  THE  TREASURY 

Public  Information  CoUection 
Requireaienta  Submitted  to  OUB  for 
Review 

Date:  November  17,  t809: 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collectian  requiremeHt(^  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980^ 
Public  Law  96-611.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  colIectioB  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Departinent 
Clearance  Officer,  Department  of  the 
Treasury,  room  2224,  tsA  and 
Pennsylvania  Avenae,  NW.. 
Washington,  DC  2022a 

U.S.  Mint 

OMB  Number  New 

Form- Number:  MFlOSff 

Type  of  Review:  New  Collection 

Title:  Qualitative  Research/Purchasers 

of  Numismatic  Products 
Description:  This  information  collection 
will  provide  the  U.S.  Mint  with 
valuable  data  on  customer  needs  and 
behavior,  and  will  aid  in  development 
and  refinement  of  product  positioning, 
creative  strategy  and  creative 
executions  for  direct  mail  and  print 
advertising.  The  U.S.  Mint  requires 
this  collection  as  part  of  a  direct 
marketing  program  for  numismatic 
products. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  90 
Estimated  Burden  Hours  Per  Response: 

2  hours 
Frequency  of  Response:  One  time  orJy 
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Estimated  Total  Reporting  Burden:  180 
hours 

Clearance  Officer  Robert  Parker,  (202) 
376-0557;  United  States  Mint,  Room 
639,  633  3rd  Street.  NW.,  Washington, 
DC  20220 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503 

LoU  K.  HoUand. 

Departmental  Reports.  Management  Officer 

[FR  Doc.  S9-27S58  Filed  11-24-89;  8:45  am] 

BIUMQ  COM  MIft-lS-ll 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  20. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be     "^ 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0008 
Form  Number  IRS  Forms  W-2,  W-2P. 
W-2C,  W-2AS,  W-2GU,  W-2VI,  W-3. 
W-3c,  W-3PR,  W-3SS 
Type  of  Review:  Revision 
Title:  Wage  and  Tax  Statements 
Description:  Employers  report  income 
and  withholding  information  on  Form 
W-2.  Payers  report  pension,  annuity, 
retirement,  and  IRS  distributions  on 
Form  W-2P.  Forms  W-2AS.  W-2GU, 
W-2V1,  and  W-2CNMI  are  the  U.S. 


Possessions  versions  of  Form  W-2. 
The  Form  W-3  series  is  used  to 
transmit  W-2s  to  the  Social  Security 
Administration  (SSA).  Individuals  use 
Form  W-2  to  prepare  their  income  tax 
return. 

Respondents:  Individuals  or  households. 
State  and  local  governments.  Farms, 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Non-profit 
institutions;  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
6.192.000 

Estimated  Burden  Hours  Per  Response: 

W-2 - 28  minutes. 

W-2P - 18  minutes. 

W-2AS 10  minutes. 

W-2GU „ 20  minutes. 

W-2VI .: 19  minutes. 

W-3 25  minutes. 

W-3c 20  minutes. 

W-3CPR >...  20  minutes. 

W-3PR .....  18  minutes. 

W-3SS 19  minutes. 


Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  1 
hour 

OMB  Number  1545-0160 

Form  Number  IRS  Form  3520-A 

Type  of  Review:  Extension 

Title:  Annual  Return  of  Foreign  Trust 
with  U.S.  Beneficiaries 

Description:  U.S.  persons  who  transfer 
property  to  a  foreign  trust  (and  the 
foreign  trust  has  or  acquires  U.S. 
beneficiaries)  file  Form  3520-A.  IRS 
uses  Form  3520-A  to  determine  the 
tax  hability  of  the  grantor  if  the  trust 
has  a  U.S.  beneficiary.  The  grantor  or 
transferpr  of  the  trust  is  taxed  under 
grantor  trust  rules. 

Respondents:  Individuals  or  households; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500 

Frequency  of  Response:  Annually 


Estimated  Burden  Hours  per  nesponse/ 
Recordkeeper 

Recordkeeping:  25  hrs..  25  mins. 

Learning  about  the  law  or  the  form:  53 
mins. 

Preparing  and  sending  the  form  to  IRS:  1 
hr..  25  mins. 

Estimated  Total  Reporting  Burden: 
15,860  hours 

OMB  Number  1545-0909 

Form  Number  IRS  Form  8210 

Type  of  Review:  Extension 

Title:  Self-Assessed  Penalties  Return 

Description:  Form  8210  is  used  by 
payers  of  interest  and  dividends  to 
self-assess  a  penalty  for  each  Form 
1099-DIV.  1099-INT.  1099-PATR  they 
did  not  file  timely,  filed  with  incorrect 
information,  filed  without  a  TIN,  or 
each  instance  which  they  did  not 
supply  a  copy  to  the  payee. 

Respondents:  individuals  or  households; 
State  or  local  governments.  Farms, 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents:  291 

Frequency  of  Response:  Annually 

Estimated  Burden  Hours  Per  Response: 

Recordkeeping:  4  hrs.,  4  mins. 

Learning  about  the  law  or  the  form:  47 
mins. 

Preparing,  copying,  assembling  and 
sending  the  form  to  IRS:  54  mins. 

Estimated  Total  Reporting  Burden:  1,676 
hours 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 

LoU  K.  HoUand. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  89-27659  Filed  ll-24-e9;  8:45  am} 

BILUNO  CODE  4S1ft-2S-M 


Sunshine  Act  Meetings 
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FEDERAL  COMMUNICATIONS  COMMISSION 

November  21, 19W. 

FCC  To  Hold  Open  Commission 
Meeting,  Tuesday,  November  28, 1969 

The  Federal  Conunuxhcafions 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  iisted  below  on  Tuesday, 
November  2S;  19881,  which  is  scheduled 
to  commence  at  l.-OO  pjiL.,  in  Room  856, 
at  1919  U  Street,  NW..  Washm^on.  DC. 

Agenda,  Mem  Nit.,  and  Subject 

General — 1 — ^Title:  Purlher  Notice  of  Inqniry 
in  the  matftr  of  adwwed  tBchnoIogies  for 
the  Public  Safety  Radio  Services  (GEN 
Docket  No.  88-^t41).  Summary:  The 
Commission  wilt  consider  action  regarding 
the  use  of  advanced  technologies  for  Ae 
Public  Safety  Radio  Services. 

General — 2 — Title:  A  Notice  of  hiqujry 
relating  te  Preparation  for  the  Latemational 
Telecommunication  Union  Woeld 
Administrative  Radio  Conference  for 
Dealing  with  Frequency  Allocations  in 
Certain  Parte  of  the  Spectrun.  Sununary: 
The  Commisiion  will  consider  a  proceeding 
to  generate  public  comment  regarding  its 
preparations  for  1992  Worid 
Administrative  Radio  Conference  dealing 
with  Frequency  Allocation  Issues. 

Private  Radio — 1 — Tide:  Amendment  of  Part 
90  of  the  Commisaian's  Riiies  te  provide  for 
the  use  of  the  220-222  MHz  Band  by  the 
Private  Land  MobUe  Ra<ti«> Services. 
Summary:  The  Commission  «wM  consider  » 
Notice  of  Proposed  Rule  Making  proposing 
to  adopt  service  rules  for  the  use  of  the 
Z20-222  MHz  Band  by  the  Private  Land 
Mobile  Radio  Services^ 

Private  Radio — 2 — Tide:  Amendment  of  Parts 
2  and  90  of  the  Commission's  Rules  to 
Provide  for  the  Use  of  200  Channels 
Outside  the  Designated  filing  Areas  in  the 
896-901 /93S-940  MHz  Bands  Allotted  to 
the  Specialized  Mobile  Radio  Service. 
Summary:  The  Commission  will  consider  a 
Notice  of  Proposed  Rule  Making  proposing 
changes  to  the  rules  relating  to  the 
Specialized  Mobile  Radio  Service. 

Common  Carrier — 1 — Title:  Investigation  of 
Special  Access  Tariffs  of  lx)cal  Exchange 
Carriers.  CC  Docket  No.  85-186.  Phase  0. 
Part  1.  Summary:  The  Commission  will 
consider  the  lawfubess  of  certain  special 
access  rates. 

Common  Carrier — 2 — Title:  Investigation  of 
Special  Access  Tariffs  of  Local  Exchange 
Carriers,  CC  Docket  No.  85-166,  Phase  n. 
Part  1.  Summary:  The  Commission  will 
consider  petitions  for  reconsideration  of  its 
Memorandum  Opinion  and  Order  in  this 
docket,  4  FCC  Red  4797  (1988). 


This  meeting  may  be  contintied  die 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Offrce  of  PuWic 
Affairs.  Telephone  munber  (202)  632- 
5050. 

Issued:  November  21. 1989. 
Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 

[FR  Doc.  89-27837  Filed  n-22-89;  12:32  pmj 
BujjNa  cooe  (Tta-vt-ir 

FEDERAL  DEPOSIT  INSUfMNCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:03  p.m.  on  Tuesday,  November  21, 
1989,  the  Board  of  Directors  of  die 
Federal  Deposit  Insurance  Ccnporadon 
met  in  closed  session  to  consider  (1) 
AdministraHve  enforcement 
proceedings;  [2]  matters  relating  to  the 
Corporation's  corporate  activities;  and 
(3)  personnel  matters. 

At  that  same  meeting  the  Board  also 
considered  a  recommendation  regarding 
the  liquidation  of  a  deposTtory 
institution's  assets  acqnifed  by  the 
Corporation  in  its  eaf»&city  a*  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets  (Case  No.  FL-89-0033  FirstSoadi 
Savings  and  Loan  Association,  Pine 
Bluff.  Aricansaa). 

fa  calUng  die  meeting,  the  Bbard 
determined,  on  motion  of  Director  C  C 
Hope.  Jr.  (Appointive),  seconded  by  Ms. 
Judith  A.  Walter,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Mr.  Jonathan  Fiechter.  acting  in 
the  place  and  stead  of  Director  M. 
Danny  Wall  (Director  of  the  Office  of 
Thrift  Supervision),  and  Chairman  L 
William  Seidman.  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  coidd  be  considered  in 
a  closed  meeting  by  aathority  of 
subsections  (c)(2).  (c)(4),  (c)(6),  (c)(^. 
(c)(9)(A)(ii),  and  (c)(9KB)  of  die 


"Government  in  the  Sunshine  Act"  fS 
U.S.C.  552b(cJ{2).  (c)(4).  (c)(^  (c)J^ 
(c)(9MAKii).and(pl(9UBU. 

The  meeting  was  held  in  die  Boer4 
Room  of  die  FDIC  Bnkling  located  ^ 
550— 17di  Street  ^fW.,  WasteogtoK.  DC 

Dated:  November  Z2. 1988. 
Federal  Depaait  iBsuraace  Cerporateo. 
Robflit  B.  PeidiBan, 
Deputy  Executive  Secretary. 
[FR  Doc.  89-278a»  Filed  11^22-fli:  rZX  paf 

MLUNS  COOC  STM-eMt 

FEDERAL  MARPrWK  COMMIHIOW 

TIME  AND  date:  10:00  a.m.— November 
30, 1989. 

PLACE:  Hearing  Room  One — 1100  L 
Street,  NW..  Washington.  DC  20575- 
0001. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Fact  Finding  investigation  Na  17,  Ratea^ 
Charges  and  Services  Provided  at  Mariae 
Terminal  Facilities. 

2.  Docket  No.  89-07 — Inquiry  Into  Laws, 
Regulations  and  Policies  of  the  Goveiimien< 
of  Ecuador  Affecting  Skipping  is  tile-  Uaitatf 
States/Ecuador  Trade. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Joseph  C.  PoBcuig. 

Secretary  (202)  KJ-5725. 

Joseph  C  PwlliiBS; 

Secretary. 

[FR  Doc.  88-27839  Fifed  n-2Z-8BlI2:28  pmt 

BtLUNQ  COOC  (TSO-OVM. 

FEDERAL  REflOIVE  SYSTEM  BOAIID  OP 

OOVERNORS 

TIME  AND  DATE:  10:00  a  jn.  Wednesday, 

November  29, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following 
items  is  anticipated.  These  matters  wdl 
be  voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  an 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  1990  Federal  Reserve  Bank  of 
Kansas  City  employee  salary  structure 
adjustments. 
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2.  Proposea  iyy(j  teaeral  Reserve  Bank  of 
San  Francisco  employee  salary  structure 
■djuatments. 

Diaamaion  Agenda 

S.  ProfMMd  1990  Federal  Reserve  Board 
budgat. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
beneHt  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington,  DC 
20551. 

:- Qm-^  AC  ■  '■■*  RSON  ro«  MORE 
!a««3«wu  rscwe  Mr,  Joseph  R.  Coyne, 
AM! ti 3 -         :iM  Board;  (202)  452-3204. 

« ■*     Sownber  22. 1989. 
(•aalte  J.  {oluMcn, 

Associate  Secretary  of  the  Board. 

(FR  Doc  80-27788  Filed  11-22-89;  9:50  am) 

BILUNQ  CODE  S310-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

00YtB»*0R8 

Ti*ft  A«i>  DATE:  Approximately  10:30 
a.m..  Wednesday,  November  29, 1989, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PIACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 
promotions,  assignments,  reassignments,  and 
•alwy  actions)  involving  individual  Federal 
RoMrvt  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 


Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  22. 1989. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-27789  Filed  11-22-89;  9:50  am) 

SailNG  COOe  6210-01-M 

NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Meeting  of  the  Board  of 

Directors 

TIME  AND  date:  4:00  p.m.— Monday, 

December  4, 1989. 

place:  Neighborhood  Reinvestment 

Corporation,  1325  G  Street.  NW..  Eighth 

Floor — Board  Room,  Washington,  DC 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE 

information:  Martha  A.  Diaz-Ortiz, 

Assistant  Secretary,  376-2400. 

Agenda 

I.  Call  to  Order  and  Remarks  of  Chairman 

II.  Approval  of  Minutes,  September  7, 1989 

III.  Executive  Director's  Activity  Report 

IV.  Personnel  Committee  Report 

V.  Budget  Committee  Report 

VI.  Treasurer's  Report 

VII.  Appointment  of  Assistant  Secretary 

Martha  A.  Diaz, 

Assistant  Secretary. 

[FR  Doc.  89-27796  Filed  11-22-89;  10:14  amj 

WLUNQ  CODE  7$7tH»-« 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Public  Law  94-409,  that 
the  Securities  and  Exchange 


Commission  will  hold  the  following 
meetings  during  the  week  of  November 
13, 1989. 

A  closed  meeting  will  be  held  on 
Tuesday,  November  28, 1989,  at  2:30  p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
sta^  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certiFied  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8).  (9){A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  28, 1989,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Opinioa 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David 
Underbill  at  (202)  272-2000. 

Dated:  November  21. 1989. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  8&-27825  Filed  11-22-80;  12:31  pmj 

BILLING  COOE  MIO-OI-M 
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This  section  of  the  FEDEFIAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  t>y  the  Office  of 
Vne  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[Docket  No.  121RA-LDR;  FRL-3625-9] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan: 
Applicability  of  RCRA  Land  Disposal 
Restrictions  to  CERCLA  Response 
Actions 

Correction 

Document  89-23721,  beginning  on  page 
41566  in  the  issue  of  Tuesday,  October 


10, 1989,  was  published  in  the 
"Notices"  section  of  the  issue.  It  should 
have  appeared  in  the  "Proposed  Rules" 
section. 


BHJJNQ  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-010-10-4212-13/GPO-0001] 

Albuquerque  District,  NM;  Realty 
Action  on  Proposed  l^nd  Exchange  In 
San  Juan  County,  NM 

Correction 

In  notice  document  89-24177  beginning 
on  page  42050  in  the  issue  of  Friday, 
October  13, 1989,  make  the  following 
corrections: 

1.  On  page  42050,  in  the  third  column, 
under  the  second  New  Mexico  Principal 
Meridian  heading,  the  second  line 
should  read  "Sec.  29,  SV4NWy4NEy4, 
20.0  acres". 


2.  On  the  same  page,  under  the  same 
heading,  the  10th  line  should  read  "Sec. 
29,  VlViNWV*NWV*SVJV*,  5.0  acres". 

3.  On  the  same  page,  under  the  same 
heading,  the  llth  line  should  read 
"SEy4SEy4SWy4SWV4,  2.334  acres". 

4.  On  the  same  page,  under  the  same 
heading,  the  14th  and  15th  lines  should 

read  "E%NWy4SWy4 18,428 

acresE  V4  W  MjSW  y4SW  y4". 

5.  On  the  same  page,  in  the  third 
column,  the  last  line  should  read 
"Ey2SWy4SWy4 27.71  acres". 

WLUNQ  COOE  1S0641-0 


Monday 


November  27,  1989 


Part  li 


Department  of  the 

Treasury 

Bureau  of  Alcohol,  Tobacco  and  Firearms 


27  CFR  Part  270  et  al. 
Imolementation  of  Technical  and 
^  sceiiarecius  Revenue  Act  of  1988;  Pipe 
Tcftacr  o;  Temporary  Rule  and  Notice  of 

Pr  D  ^ed  Rulemaking 


48838       Federal  Register  /  Vol.  54.  No.  226  /  Monday.  November  27.  1989  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Totiacco  and 
nreaims 

27  CFR  Parts  270,  275,  290,  295,  and 
296 

[JJD.  ATF-289) 

Implementation  of  ttie  Tectinlcal  and 
Miscellaneous  Revenue  Act  of  1988; 
Pipe  Tobacco 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
action:  Treasury  decision,  Temporary 

rule. 

summary:  This  temporary  rule  amends 
regulations  In  27  CFR  parts  270.  275.  290. 
295.  and  296  to  provide  (1)  for  the 
taxation  of  pipe  tobacco  manufactured 
in  or  imported  into  the  United  States 
and  (2)  for  the  collection  of  floor  stocks 
>ax  on  all  pipe  tobacco  held  for  sale  on 
January  1. 1989.  by  any  person.  In 
addition,  this  document  provides  rules 
for  the  grandfathering  of  existing 
manufacturers  of  pipe  tobacco  into  the 
current  regulatory  framework  for  other 
tobacco  product  manufacturers,  and  for 
the  "use  up"  of  current  stocks  of  pipe 
tobacco  package  markings  before 
compliance  with  new  package  maridng 
requirements  is  mandatory. 

The  temporary  regulations  contained 
in  this  document  will  remain  in  effect 
until  superseded  by  final  regulations  on 
this  subject.  A  notice  of  proposed 
rulemaking  inviting  comments  with 
respect  to  the  temporary  rule  appears 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  amendments  made  by  this 
Treasury  decision  implement  section 
5061  of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L  100-647). 
DATES:  The  effective  date  of  the 
temporary  rule  is  retroactive  to  January 
1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  A.  Mullen,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  6235,  Ariel 
Rios  Federal  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20226;  (202)  566-7531. 
SUPPLEMENTARY  INFORMATION: 

Tax  on  Pipe  Tobacco 

The  Technical  and  Miscellaneous 
Revenue  Act  of  1988  ("TMRA"  or  the 
"Act"),  (Pub.  L  100-647),  was  enacted 
on  November  10, 1988.  Section  5061  of 
the  Act  amended  26  U.S.C.  5701,  to 
impose  a  tax  at  the  rate  of  45  cents  per 
pound  (and  a  proportionate  tax  at  the 
like  rate  on  all  fractional  parts  of  a 
pound),  on  all  pipe  tobacco 


manufactured  in  or  imported  into  the 
United  States.  The  tax  is  determined 
upon  pipe  tobacco  removed  from  the 
factory  or  from  internal  revenue  bond, 
or  from  Customs  custody  after 
December  31, 1988. 

Pipe  tobacco  is  defined  in  the  Act  to 
mean  "any  tobacco  which  because  of  its 
appearance,  type,  packaging,  or  labeling, 
is  suitable  for  use  and  likely  to  be 
offered  to,  or  purchased  by,  consumers 
as  tobacco  to  be  smoked  in  a  pipe."  The 
term  does  not  include  smoking  tobacco 
products,  such  as  roll  your  own  cigarette 
tobacco,  that  are  not  suitable  for  use  or 
likely  to  be  offered  to,  or  purchased  by, 
consumers  as  tobacco  to  be  smoked  in  a 
pipe.  The  act  also  contains  a  transitional 
rule  which  allows  those  who  on  the  date 
of  enactment,  November  10, 1988,  were 
engaged  in  the  manufacture  of  pipe 
tobacco  and  who  made  an  application 
for  a  permit  prior  to  January  1. 1989,  to 
continue  to  engage  in  such  business 
pending  final  action  on  the  application. 
In  addition,  by  amending  the  definitions 
of  the  terms  "Tobacco  products"  and 
"Manufacturer  of  tobacco  products"  to 
include  pipe  tobacco,  the  Act  subjects 
manufacturers  of  such  products  to  all 
the  statutory  and  regulatory  controls  set 
forth  in  chapter  52  of  the  Internal 
Revenue  Code  of  1986  (IRC).  These 
controls  include  tax  payment,  permit 
qualification,  bonding,  recordkeeping, 
and  civil  and  criminal  sanctions.  This 
rule  contains  temporary  regulations 
implementing  the  provisions  of  section 
5061  of  the  TMRA  described  above.  In 
addition,  this  temporary  rule  prescribes 
the  packages,  marks,  labels,  and  notices 
for  pipe  tobacco. 

Specifically,  these  regulations  require 
that  every  package  of  pipe  tobacco 
shall,  before  removal  subject  to  tax, 
have  imprinted  thereon  or  on  a  label 
securely  affixed  to  the  package  the 
designation  "pipe  tobacco,"  as  well  as  a 
statement  of  the  pounds  and  ounces  of 
the  product  contained  in  the  package. 
As  an  alternative  to  the  designation 
"pipe  tobacco,"  the  package  may  be 
designated  'Tax  Class  L"  The  Bureau 
believes  that  allowing  the  use  of  this 
alternative  designation  will  avoid 
consumer  confusion  and  facilitate  the 
relabeling  of  many  tobacco  products 
which  are  subject  to  tax  but  which  are 
currently  labeled  as  "smoking  tobacco" 
rather  than  "pipe  tobacco."  This 
document  also  contains  a  transitional 
rule  for  package  markings  for  pipe 
tobacco  which  will  allow  manufacturers 
and  importers  to  use  up  current  stocks 
of  packaging  materials  before 
compliance  with  the  new  package 
marking  requirements  is  mandatory. 
Packages  in  use  prior  to  January  1, 1989, 
may  be  used  until  March  31, 1990. 


Floor  Stocks  Tax 

Section  5061  of  the  TMRA  also 
imposed  a  one-time  floor  stocks  tax  at 
the  rate  of  45  cents  per  pound  (and  a 
proportionate  tax  at  the  like  rate  on  all 
fractional  parts  of  a  pound]  on  all  pipe 
tobacco  manufactured  in  or  imported 
into  the  United  States  which  is  removed 
from  a  domestic  factory  or  from  customs 
custody  before  January  1, 1989,  and  held 
for  sale  on  such  date  by  any  person.  The 
person  who  held  such  pipe  tobacco  for 
sale  was  liable  for  payment  of  this  tax 
on  February  14. 1989.  Rules  for  the 
collection  of  the  pipe  tobacco  floor 
stocks  tax  are  set  forth  in  this  document. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
fmal  regulatory  analysis  (5  U.S.C.  603. 
604)  are  not  applicable  to  this  document, 
because  it  is  not  required  to  be  preceded 
by  a  general  notice  of  proposed 
rulemaking  under  5  U.S.C.  553(b),  or  any 
other  statute,  and  because  the  revenue 
effects  of  the  rulemaking  on  small 
businesses  flow  directly  from  the 
underlying  statute.  The  temporary 
regulations  contained  in  this  rule  are  not 
expected  to  have  any  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities 
Further,  they  will  not  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

This  rule  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291,  46  FR 
13193  (1981),  because  it  will  not  have  an 
annual  e^ect  on  the  economy  of  $100 
milHon  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  requirements  to  collect 
information  imposed  by  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  section 
3507  of  the  Paperwork  Reduction  Act  of 
1980.  Public  Law  96-511.  44  U.S.C. 
chapter  35  (OMB  Control  Number  1512- 
0502).  The  estimated  average  burden 
associated  with  this  collection  of 
information  is  5  hours  and  30  minutes 


Federal  Register  /  Vol.  54.  No.  226  /  Monday,  November  27,  1989  /  Rules  and  Regulations       48839 


per  respondent  or  recordkeeper, 

depending  on  individual  circumstances. 
Comments  concerning  this  burden 
estimate  and  roggestions  for  reducing 
this  burden  should  be  directed  to  the 
Chief.  Information  Programs  Branch, 
Room  701 T,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  1200  Pennsylvania 
Avenue.  NW..  Washington.  DC  20226, 
and  to  the  Office  of  Management  and 
Budget,  Washington.  DC  20503, 
Attention:  Desk  Officer  for  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

Administrative  Procedure  Act 

Because  this  temporary  rule  merely 
extends  existing  procedures  concerning 
tobacco  products  to  the  taxation  of  pipe 
tobacco,  as  provided  by  statute,  it  is 
found  to  be  unnecessary  and 
impracticable  to  issue  these  regulations 
with  notice  and  public  procedure 
thereon  under  5  U.S.C.  553(b)  or  subject 
to  the  effective  date  limitation  of  5 
U.S.C.  553(d). 

List  of  Subjects 

27  CFR  Part  270 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims.  Electronic  fund  transfer.  Excise 
taxes.  Labeling,  Packaging  and 
containers.  Penalties,  Reporting 
requirements.  Seizures  and  forfeitures. 
Surety  boiuls.  Tobacco  products. 

27  CFR  Part  275 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes.  Claims. 
Electronic  fund  transfer.  Customs  duties 
and  inspection.  Excise  taxes.  Imports, 
Labeling,  Packaging  and  containers, 
Penalties.  Reporting  requirements. 
Seizures  and  forfeitures,  Surety  bonds. 
Tobacco  products.  U.S.  possessions, 
Warehouses. 

27  CFR  Part  290 

Administrative  practice  and 
procedure.  Aircraft  Authority 
delegations,  Cigarette  papers  and  tubes. 
Claims,  Customs  duties  and  inspection. 
Excise  taxes.  Exports,  Foreign  trade 
zones.  Labeling,  Packaging  and 
containers.  Penalties,  Surety  bonds. 
Tobacco  products.  Vessels, 
Warehouses. 

27  CFR  Part  295 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes.  Excise 
taxes.  Labeling,  Packaging  and 
containers.  Tobacco  products. 

27  CFR  Part  296 

Authority  delegations,  Dgarette 
papers  and  tubes.  Claims,  Disaster 


assistance.  Excise  taxes.  Floor  stocks 
tax.  Penalties.  Seizures  and  forfeitures. 
Surety  bonds,  Tobacco  products. 

Authority  and  Issuance 

Accordingly,  tide  27  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  270— [AMENDED] 

Section  A.  The  regulations  in  27  CFR 
part  270  are  amended  as  follows: 

Paragraph  1.  The  authority  citation  for 
part  270  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5142.  5143.  5146,  5701, 
5703-5706,  5711-5713.  5721-5723.  5731.  5741. 
5751,  5753,  5761-5763.  6061.  6065,  6109,  6151, 
6301,  6302,  6311,  6313,  6402,  6404,  6423,  6676, 
6806,  7011,  7212,  7325,  7342,  7502,  7503,  7606, 
7805,  31  U.S.C.  9301.  9303,  9304,  9306. 

Par.  z.  The  table  of  contents  for  part 
270  is  amended  by  adding  new 
S§  270.25a.  270.61b.  270.216b.  and 
270.216c  to  read  as  follows: 

Sec. 

•  •        •        •        * 

270.25a    Pipe  tobacco  tax  rate. 

•  *         •         •         * 

270.61b    Transitional  rule. 

•  •         •         •         • 

270.216b    Notice  for  pipe  tolucco. 
270.216c    Transitional  rule. 


S  270.11    [AmwKted] 

Par.  3.  Section  270.11  is  amended  by 
adding  the  definition  of  "Pipe  tobacco" 
and  by  revising  the  definitions  for 
"Manufacturer  of  tobacco  products," 
"Package"  and  'Tobacco  products"  to 

read  as  follows: 

*  •        *        •        • 

Manufacturer  of  tobacco  products. 
Any  person  who  manufactures  cigars, 
cigarettes,  smokeless  tobacco  or  pipe 
tobacco,  except  that  such  term  shall  not 
include  (a)  a  person  who  produces 
tobacco  products  solely  for  his  own 
personal  consumption  or  use;  or  (b)  a 
proprietor  of  a  Customs  bonded 
manufacturing  warehouse  with  respect 
to  the  operation  of  such  warehouse. 

•  *        •        •        • 

Package.  The  container  in  which 
tobacco  products  are  put  up  by  the 
manufacturer  and  offered  for  sale  or 
delivery  to  the  consumer. 

Pipe  tobacco.  Any  tobacco  which, 
because  of  its  appearance,  ^e. 
packaging,  or  labieling.  is  suitable  for  use 
and  likely  to  be  offered  to,  or  purchased 
by,  consumers  as  tobacco  to  be  smoked 
in  a  pipe. 


Tobacco  products.  Cigars,  cigarettes. 
smokeless  tobacco,  and  pipe  tobacco. 
The  term  does  not  include  smoking 
tobacco  that  is  not  suitable  for  use  or 
likely  to  be  offered  to,  or  purchased  by, 
consumers  as  tobacco  to  be  smoked  in  a 

pipe. 

•        *        •        •       • 

Par.  4.  Section  270.25a  is  added  to 
read  as  follows: 

§  270.2Sa    Pip*  tobacco  tax  rate. 

A  tax  of  45  cents  per  pound  and  a 
proportional  tax  at  the  like  rate  on  all 
fractional  parts  of  a  pound  is  imposed 
on  pipe  tobacco  manufactured  in  or 
imported  into  die  United  States. 

(Pub.  L  100-647, 102  Stat.  3342,  26  U.S.C 
5701) 

Par.  5.  Section  270.61b  is  added  to 
read  as  follows: 

§  270.61b    Transitional  rule. 

Any  person  who  (a)  on  November  10, 
1988,  was  engaged  in  business  as  a 
manufacturer  of  pipe  tobacco,  and  (b) 
before  January  1, 1980.  submits  an 
application,  as  provided  in  this  part  to 
engage  in  such  business,  may  continue 
to  engage  in  such  business  pending  final 
action  on  such  application.  Pending  such 
final  action,  all  provisions  of  chapter  52 
of  the  Internal  Revenue  Code  of  1986 
shall  apply  to  such  applicant  in  the  same 
manner  and  to  the  same  extent  as  if 
such  applicant  were  a  holder  of  a  permit 
to  manufacture  pipe  tobacco  under  such 
chapter  52. 

Par.  6.  Section  270.72  is  amended  by 
revising  the  language  beginning  with  the 
word  "Provided"  to  read  as  follows: 

S  270.72    Use  of  factory  premises. 

*  *  *  Provided.  That  tobacco 
products  manufacturers  who  maintain 
adequate  records  in  respect  to  the 
manufacture  and  storage  of  smoking 
tobacco  diat  is  not  subject  to  tax  (as 
well  as  with  respect  to  tobacco 
products),  showing  the  date  and  total 
quantity  in  pounds  of  the  tobacco 
received,  shipped  or  delivered,  lost,  and 
destroyed,  may  continue  such 
operations  on  the  tobacco  products 
factory  premises,  without  application  for 
authorization  as  prescribed  in  §  270.47. 

Par.  7.  Section  270.133  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

§27ai33    Amount  of  Individual  bond. 

*  *  *  The  amount  of  any  such  bond 
(or  the  total  amount  induding 
strengthening  bonds,  if  any)  need  not 
exceed  $250,000  for  a  manufacturer 
producing  or  receiving  cigarettes  in 
bond;  need  not  exceed  $150J)00  for  a 
manufacturer  producing  or  receiving 
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cigars,  smokeless  tobacco,  or  pipe 
tobacco  in  bond;  and  need  not  exceed 
$250,000  for  a  manufacturer  producing  or 
receiving,  any  combination  of  tobacco 

products  in  bond. 

•  •  • 

Par.  8.  Section  270.182  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  270.182    Record  of  tobacco. 


(a)  Received  (including  tobacco 
resulting  from  reduction  of  cigars  and 
cigarettes,  and  unpackaging  of 
smokeless  tobacco  and  pipe  tobacco), 
together  with  the  name  and  address  of 
the  person  from  whom  received: 


S  270.183    [Afnend«d1 

Par.  9.  Section  270.183  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

The  record  of  a  manufacturer  of 
tobacco  products  shall  show  the  date 
and  total  quantities  of  all  tobacco 
products,  by  kind  (small  cigars-large 
cigars;  small  cigarettes-large  cigarettes; 
chewing  tobacco-snuff;  pipe  tobacco): 

Par.  10.  Section  270.216b  is  added  to 
read  as  follows: 

S  270.216b    Notic*  for  pip«  tobacco 

(a)  Product  designation.  Every 
package  of  pipe  tobacco  shall,  before 
removal  subject  to  tax,  have  adequately 
imprinted  thereon,  or  on  a  label  securely 
affixed  thereto,  the  designation  "pipe 
tobacco."  As  an  alternative,  packages  of 
pipe  tobacco  may  be  designated  'Tax 
Class  L." 

(b)  Product  weight.  Every  package  of 
pipe  tobacco  shall,  before  removal 
subject  to  tax,  have  adequately 
imprinted  thereon,  or  on  a  label  securely 
a^ixed  thereto,  a  clear  statement  of  the 
actual  pounds  and  ounces  of  the  product 
contained  therein. 

Par.  11,  Section  270.216c  is  added  to 
read  as  follows: 

§270J16c    Transitional  rul«. 

Notwithstanding  the  provisions  of 
S$  270.212  and  270.216b  as  they  relate  to 
pipe  tobacco,  manufacturers  of  pipe 
tobacco  may  continue  to  use  packages 
in  use  prior  to  January  1, 1989,  until 
March  31, 1990. 

Par.  12.  The  second  sentence  of 
9  270.231  is  revised  to  read  as  follows: 

S  270.231    Consumption  by  amptoyees. 
*  *  *  Each  employee  may  also  be 
gratuitously  furnished  by  the 
manufacturer,  for  off-factory  personal 
consumption,  not  more  than  5  large 
cigars  or  cigarettes,  20  small  cigars  or 


cigarettes,  or  one  retail  package  of 
chewing  tobacco,  snuff  or  pipe  tobacco, 
or  a  proportionate  quantity  of  each, 
without  determination  and  payment  of 
tax,  on  each  day  the  employee  is  at 
work.  *  *  • 

Par.  13.  The  second  sentence  of 
S  270.252  is  revised  to  read  as  follows: 

§  270.252    Reduction  of  tol>acco  products 
to  materials. 

*  *  *  If  the  tobacco  products  have 
been  entered  in  the  factory  record  as 
manufactured  or  received,  an  entry  shall 
be  made  in  such  record  of  the  quantity 
of  pipe  tobacco  and  the  kind  of  quantity 
of  cigars,  cigarettes,  and  smokeless 
tobacco  reduced  to  materials  and  of  the 
quantity  of  tobacco  resulting  from  the 
reduction.  *  •  * 

Par.  14.  The  Hrst  sentence  of  §  270.255 
is  revised  to  read  as  follows: 

§  270.255    Shortages  and  overages  in 
Inventory. 

Whenever  a  manufacturer  of  tobacco 
products  makes  a  physical  inventory  of 
packaged  tobacco  products  in  bond, 
either  as  part  of  normal  operations  or 
when  required  by  an  ATF  officer,  and 
such  inventory  discloses  a  shortage  or 
overage  in  such  products  by  kind  as 
recorded  and  reported  (i.e.  small 
cigarettes,  large  cigarettes,  small  cigars, 
large  cigars,  chewing  tobacco,  snuff,  or 
pipe  tobacco),  the  manufacturer  shall 
enter  such  shortage  or  overage  in  the 
records  required  by  §  270.183.  *  *  • 

PART  275-(  AMENDED] 

Section  B.  The  regulations  in  27  CFR 
part  275  are  amended  as  follows: 

Paragraph  1.  The  authority  citation  for 
part  275  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5701.  5703-S705.  5708, 
5722,  5723.  5741,  5761-5763,  6301.  6302,  6313, 
6404.  7101.  7212,  7342.  7606,  7652,  31  U.S.C. 
9301.  9303.  9304.  9306. 

Paragraph  2.  The  table  of  contents  to 
part  275  is  amended  by  adding  new 
9§  275.30,  275.72b,  and  275.72c;  to  read 
as  follows: 


a  defmition  for  "Pipe  tobacco"  to  read 
as  follows: 


275.30    Pipe  tobacco. 

•         •         •         *         * 

27S.72b    Notice  for  pipe  tobacco. 
275.72c    Transitional  rule. 

***** 

Paragraph  3.  Section  275.11  is 
amended  by  revising  the  definitions  of 
"Computation  or  computed," 
"Determined  or  determination," 
"Manufacturer  of  tobacco  products." 
and  'Tobacco  products."  and  by  adding 


Computation  or  computed.  When  used 
with  respect  to  the  tax  on  tobacco 
products  of  Puerto  Rican  manufacture, 
computation  or  computed  shallmean 
that  the  bonded  manufacturer  has 
ascertained  the  quantity  and  kind  (small 
cigars,  large  cigars,  small  cigarettes, 
large  cigarettes,  chewing  tobacco,  snuff 
or  pipe  tobacco)  of  tobacco  products 
and  the  wholesale  price  of  large  cigars 
being  shipped  to  the  United  States;  that 
adequate  bond  has  been  posted  to  cover 
the  payment,  in  Puerto  Rico,  of  the  tax 
on  such  products  to  be  deferred  under 
subpart  G  of  this  part;  that  the  tax 
imposed  on  such  products  by  26  U.S.C. 
7652(a)  has  been  calculated;  that  the 
bonded  manufacturer  has  executed  an 
agreement  to  pay  the  internal  revenue 
tax  wiiich  will  become  due  with  respect 
to  such  products,  as  provided  in  this 
part;  and  that  an  ATF  o^icer  has 
verified  and  executed  a  certification  of 
such  calculation. 

.  Determined  or  Determination.  When 
used  with  respect  to  the  internal 
revenue  tax  on  tobacco  products  and 
cigarette  papers  and  tubes,  determined 
or  determination  shall  mean  that  the 
quantity  and  kind  (small  cigars,  large 
cigars,  small  cigarettes,  large  cigarettes, 
chewing  tobacco,  snuff,  or  pipe  tobacco) 
of  tobacco  products  and  the  wholesale 
price  of  large  cigars,  or  the  number  of 
books  or  sets  of  cigarette  papers  of  each 
different  numerical  content,  or  the 
number  of  cigarette  tubes,  to  be 
removed  subject  to  internal  revenue  tax, 
has  been  established  as  prescribed  by 
this  part  so  that  the  internal  revenue  tax 
payable  with  respect  thereto  may  be 
calculated. 
***** 

Manufacturer  of  tobacco  products. 
Any  person  who  manufactures  cigars, 
cigarettes,  smokeless  tobacco  or  pipe 
tobacco,  except  that  such  term  shall  not 
include  (a)  a  person  who  produces 
tobacco  products  solely  for  his  own 
personal  consumption  or  use;  or  (b)  a 
proprietor  of  a  Customs  bonded 
manufacturing  warehouse  with  respect 
to  the  operation  of  such  warehouse. 

Pipe  tobacco.  Any  tobacco  which 
because  of  its  appearance,  type, 
packaging,  or  labeling,  is  suitable  for  use 
and  likely  to  be  offered  to,  or  purchased 
by,  consumers  as  tobacco  to  be  smoked 
in  a  pipe. 
***** 

Tobacco  products.  Cigars,  cigarettes, 
smokeless  tobacco,  and  pipe  tobacco. 
The  term  does  not  include  smokir^ 
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tobacco  that  is  not  suitaUe  for  use  or 
likely  to  be  offered  to,  or  purefaaaed  by, 
consumers  as  tobacco  to  be  smoked  in  a 
pipe- 
Paragraph  4.  Section  275.30  added  to 
read  as  follows: 

927SJO    PIpetobaeca 

A  tax  of  45  cents  per  pound  and  a 
proportional  tax  at  the  like  rate  on  all 
fractional  parts  of  a  puund  is  imposed 
on  pipe  tobacco  impor'  ^  or  brmight 
into  the  United  States. 

(Pub.  L  100-647, 102  Stat.  3342.  26  U.S.C 
5701) 

Parafraph  5.  Section  275.72b  is  added 
to  read  as  follows: 

9  275.72b    NoUca  for  pipe  tobacca 

(a)  Product  designation.  Every 
package  of  pipe  tobacco  shall,  before 
removal  subject  to  internal  revenue  tax, 
have  adequately  imprinted  thereon,  or 
on  a  label  securely  fixed  thereto,  the 
designation  "pipe  tobacco."  As  an 
alternative,  packages  of  pipe  tobacco 
may  be  designated  'Tax  Class  L" 

(b)  Product  weight  Every  package  of 
pipe  tobacco  shall,  before  removal 
subject  to  internal  revenue  tax,  have 
adequately  imprinted  thereon,  or  on  a 
label  securely  affixed  thereto,  a  clear 
statement  of  the  actual  poimds  and 
ounces  of  the  product  contained  therein. 

Paragraph  6.  Section  275.72c  is  added 
to  read  as  follows: 

927S.72C    Transitional  nile. 

Notwithstanding  the  provifiions  of 
1 275.72b  as  they  relate  to  pipe  tobacco, 
importers  of  pipe  tobacco  may  continue 
to  use  packages  in  use  prior  to  January 
1, 1989,  until  March  31.  ISQa 

927S.8    [Aoiended] 

Par.  7.  Section  275.81  is  amended  by 
adding  a  new  paragraph  (c)(6)  to  read  as 
follows: 

•        *        *        •        • 

(c)  *  *  * 

(6)  For  pipe  tobacco;  The  importer  will 
show  the  designation  "pipe  tobacco"  or 
Tax  Qass  L"  the  number  of  pounds 
and  ounces,  the  rate  of  tax  and  the  tax 
due. 


9275.107    (Amended] 

Par.  %.  Section  275.107  is  amended  by 
revising  paragraphs  (e)  and  [f],  and  by 
adding  a  new  paragraph  (g)  and  an 
undesignated  paragra|ih  immediately 
following  (g)  to  rtad  as  follows: 

*  *  *(«)ti»nuBberofGigaf«tte 
tubes,  (f)  t^  poands  and  omces  of 
chewing  tobacco  and  snuff,  and  (g)  the 
pounds  and  oimces  of  pipe  tobacco. 


If  the  district  director  of  customs  finds 
that  the  full  amount  of  the  tax  has  not 
been  prepaid,  he  will  require  t)w 
difference  due  to  be  paid  to  him  prior  to 
release  of  the  tobacco  products  and 
cigarette  papers  and  tubes.  When  die 
inspection  of  the  shipment  has  been 
effecteti  and  any  additional  tax  found 
to  be  due  has  been  paid  to  the  district 
director  of  customs,  the  shipment  may 
be  released. 

9275.110    [Amended] 

Par.  9.  Section  275.110  is  amended  by 
redesignating  existing  paragraphs  (e) 
and  (f)  as  (f)  and  (g),  and  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

•  •        •        •        • 

(e)  The  pounds  and  ounces  of  pipe 
tobacco  to  be  shipped, 

*  «        •        •        • 

Par.  10.  Section  275.117  amended  by 
revising  paragraphs  (c)  and  (d),  and  by 
adding  a  new  paragraph  (e)  and  on 
undesignated  paragraph  immediately 
following  (e)  to  read  as  follows: 


(c)  The  niunber  of  large  cigars  with  a 
wholesale  price  of  more  than  $235,294 
per  thousand,  (d)  the  pounds  and  ounces 
of  chewing  tobacco  and  snuff,  and  (e) 
the  pounds  and  ounces  of  pipe  tobacco. 

If  the  district  director  of  customs  finds 
that  the  full  amount  of  tax  has  not  been 
computed,  lie  will  require  the  difference 
due  to  be  paid  to  him  prior  to  release  of 
the  tobacco  products.  When  the 
inspection  of  the  shipment  has  been 
effected,  and  any  additional  tax  found 
to  be  due  has  been  paid  to  the  district 
director  of  customs,  the  shipment  may 
be  released. 

Par.  U.  Section  275.121  is  amended  by 
revismg  the  first  sentence,  beginning 
,  with  the  word  "Provided, "  to  read  as 
follows: 

9275.121    Amount  Of  bond. 

•  *  *:  Provided,  That  the  amount  of 
any  such  bond  need  not  exceed  $250,000 
where  payment  of  tax  on  cigarettes  or 
on  any  combination  of  tobacco  products 
is  deferred;  and  need  not  exceed 
$150,000  where  the  tax  on  cigars, 
smokeless  tobacco  or  pipe  tobacco  is 
deferred. 


9275.139    (Amended] 

Par.  12.  Section  275.139  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


(a)  Date,  quantity,  land  of  cigars, 
cigarettes,  smokeless  tobacco  and  pipe 
tobacco  (number  of  small  cigars — large 
cigars;  number  of  small  cigarettes — large 
cigarettes;  pounds  and  ounces  of 


chewing  tobacco— snuff;  pounds  and 
ounces  of  pipe  tobacco). 


PART  290-[AMENDED) 

Section  C.  The  regulations  in  27  CFR 
part  290  are  amended  as  foDowrs: 

Paragraph  1.  The  authority  citation  for 
part  290  continues  to  read  as  follows: 

Anlhsritr  26  UAC  5142,  5143,  n4a  S701, 

5703-6705,  5711-5713.  5721-6723,  5731.  5741, 
5751.  6061.  6065.  6151,  6402.  6401  6806,  7011, 
72U  7342,  7606,  78(S,  31  U.S.C  9301,  9303, 
9304.9306. 

929ai1    [Amended] 

Par.  2.  Section  290.11  is  amended  by 
adding  the  definition  for  "Pipe  tobacco" 
and  by  revising  the  definitions  for 
"Manufacturer  of  tobacco  products"  and 
'Tobacco  products"  to  read  as  follows: 
***** 

Manufacturer  of  tobacco  products. 
Any  person  who  manufactures  cigars, 
cigarettes,  smokeless  tobacco,  or  pipe 
tobacco,  except  that  such  term  shall  not 
include  (a)  a  person  who  produces 
cigars,  cigarettes,  smokeless  tobacco,  or 
pipe  tobacco  solely  for  his  own  personal 
consumption  or  use;  or  (b)  a  proprietor 
of  a  Customs  bonded  manufacturing 
warehouse  with  respect  to  the  operation 
of  such  warehouse. 
***** 

Pipe  tobacco.  Any  tobacco  whidi, 
because  of  its  appearance,  type, 
packaging,  or  labeling,  is  suitable  for  use 
and  lycely  to  be  offered  to,  or  purchased 
by,  consumers  as  tobacco  to  be  smoked 
in  a  pipe. 

Tobacco  products.  Cigars,  cigarettes, 
smokeless  tobacco,  and  pipe  tobacca 
The  term  does  not  include  smoking 
tobacco  that  is  not  suitable  for  use  or 
likely  to  be  offered  to,  or  purchased  by. 
consumers  as  tobacco  to  be  smoked  in  a 
pipe. 

Par.  3.  Section  290.143  is  revised  to 
read  as  follows: 

9290.143    QenaraL 

(a)  Every  export  warehouse  proprietor 
shall  make  a  true  and  accurate 
Inventory  on  ATF  Form  3373  (5220.3)  to 
the  Regional  Director  (Compliance),  of 
the  numbers  of  (1)  small  cigars,  (2)  large 
cigars,  (3)  small  cigarettes,  (4)  large 
cigarettes,  (5)  cigarette  papers,  and  (6) 
cigarette  tubes;  and  the  pounds  and 
ounces  of  fT)  diewing  tobacco,  (8)  snuff, 
and  (9)  pipe  tobacco  held  by  him  at  the 
times  specified  in  this  subpart 

(b)  This  inventory  shall  be  subject  to 
verification  by  an  ATF  officer.  A  copy  of 
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each  inventory  shall  be  retained  by  the 
export  warehouse  proprietor  for  2  years 
following  the  close  of  the  calendar  year 
in  which  the  inventory  is  made  and  shall 
be  made  available  for  Inspection  by  any 
ATF  officer  upon  request 

PART  295— {AMENDED] 

Section  D.  The  regulations  in  27  CFR 
part  295  are  amended  as  follows: 

Paragraph  1.  The  authority  citation  for 
part  295  continues  to  read  as  follows: 

Authority:  28  U.S.C.  5703.  5704.  5705.  5723. 
5741.  5751,  5762.  5763.  6313,  7212.  7342,  7606, 
7805.  44  U.S.C  3504(h). 

Par.  2.  The  table  of  contents  for  part 
295  is  amended  by  adding  new 
SS  295.45a  and  295.45b  to  read  as 
follows: 


295.45a    Notice  for  pipe  tobacco. 
29S.45b    Transitional  rule. 


Par.  3.  Section  295.11  is  amended  by 
adding  the  definition  for  "Pipe  tobacco" 
and  by  revising  the  definitions  for 
"Manufacturer  of  tobacco  products," 
and  'Tobacco  products"  to  read  as 
follows: 


Manufacturer  of  tobacco  products. 
Any  person  who  manufactures  cigars, 
cigarettes,  smokeless  tobacco,  or  pipe 
tobacco,  except  that  such  term  shall  not 
include  (a)  a  person  who  produces 
cigars,  cigarettes,  smokeless  tobacco,  or 
pipe  tobacco  solely  for  his  own  personal 
consumption  or  use;  or  (b)  a  proprietor 
of  a  Customs  bonded  manufacturing 
warehouse  with  respect  to  the  operation 
of  such  warehouse. 


Pipe  tobacco.  Any  tobacco  which, 
because  of  its  appearance,  type, 
packaging,  or  labeling,  is  suitable  for  use 
and  likely  to  be  offered  to,  or  purchased 
by,  consumers  as  tobacco  to  be  smoked 
in  a  pipe. 

Tobacco  products.  Cigars,  cigarettes, 
smokeless  tobacco,  and  pipe  tobacco. 
The  term  does  not  include  smoking 
tobacco  that  is  not  suitable  for  use  or 
likely  to  be  offered  to,  or  purchased  by, 
consumers  as  tobacco  to  be  smoked  in  a 
pipe. 
***** 

Par.  4.  Section  295.45a  is  added  to 
read  as  follows: 

§295.45a    Notlc«forplp«tot>acca 

(a)  Product  designation.  Every 
package  of  pipe  tobacco  shall,  before 
removal  subject  to  tax.  have  adequately 
imprinted  thereon,  or  on  a  label  securely 


affixed  thereto,  the  designation  "pipe 
tobacco."  As  an  altemaUve,  packages  of 
pipe  tobacco  may  be  designated  'Tax 
Class  L" 

(b)  Product  weight  Every  package  of 
pipe  tobacco  shall,  before  removal 
subject  to  tax,  have  adequately 
imprinted  thereon,  or  on  a  label  securely 
affixed  thereto,  a  clear  statement  of  the 
actual  pounds  and  ounces  of  the  product 
contained  therein. 

Par.  5.  Section  295.45b  is  added  to 
read  as  follows: 

9295.45b    Transitional  ruto. 

Notwithstanding  the  provisions  of 
SS  295.42  and  295.45a  as  they  relate  to 
pipe  tobacco,  manufacturers  of  pipe 
tobacco  may  continue  to  use  packages 
in  use  prior  to  January  1, 1989,  until 
March  31, 1990. 

PART  296-{  AMENDED] 

Section  E.  The  regulations  in  27  CFR 
part  296  are  amended  as  follows: 

Par.  1.  The  overall  authority  citation 
for  27  CFR  part  2ut)  is  added  to  read  as 
follows: 

Authority:  18  U.S.C  2341-2348.  28  U.S.C. 
5708.  5751,  5761-5763,  6001,  6601,  6621,  6622. 
7212,  7342,  7602,  7606,  7608,  7805,  44  U.S.C 
3504(h),  49  U.S.C  782. 

Par.  2.  Part  296  subparts  A,  C.  F,  and 
G  are  amended  by  removing  the 
authority  citation  from  the  beginning  of 
each  subpart 

Par.  3.  The  table  of  contents  for  part 
296  is  amended  by  adding  a  new  subpart 
H  to  read  as  follows: 


Sul>fMrt  H— floor  Stocks  Tax  on  Plp« 
Tobacco  Hold  For  Sato  On  January  1, 1989 

296.171  Scope  of  Subpart. 

296.172  Meaning  of  terms. 

296.173  Scope  of  tax. 

298.174  Rate  of  tax. 

296.175  Payment  of  tax 

296.176  Return. 

296.177  Inventory. 

296.178  Retention  of  records. 

296.179  Refund  of  floor  stocks  tax. 

296.180  Penalties  and  interest 
296.161  Authority  of  ATF  officers. 

Par.  4.  Section  296.72  is  amended  by 
revising  the  definition  of  'Tobacco 
products"  to  read  as  follows: 

***** 

Tobacco  products.  Cigars,  cigarettes, 
smokeless  tobacco,  and  pipe  tobacco. 
The  term  does  not  include  smoking 
tobacco  that  is  not  suitable  for  use  or 
likely  to  be  offered  to,  or  purchased  by, 
consumers  as  tobacco  to  be  smoked  in  a 
pipe. 


Par.  S.  Section  296.74  is  revised  to 
read  as  follows: 

9  296.74    Execution  and  flHng  of  claims. 

Claims  under  this  subpart  shall  be 
executed  on  AFT  Form  2635  (5620.8), 
Claim — Alcohol,  Tobacco  and  Firearms 
Taxes,  in  accordance  with  the 
applicable  instructions  on  the  form,  and 
filed  with  the  Regional  Director 
(Compliance]  of  the  region  in  which  the 
tobacco  products  or  cigarette  papers  or 
tubes  were  lost  rendered 
unmmarketable,  or  condemned,  within  6 
months  after  the  date  on  which  the 
President  makes  the  determination  that 
the  disaster  has  occurred.  The  claim 
shall  state  all  the  facts  on  which  the 
claim  is  based,  and  shall  set  forth  the 
number  of  small  cigars,  large  cigars, 
(itemized  separately  as  to  the  taxable 
wholesale  price),  small  cigarettes,  large 
cigarettes,  cigarette  papers,  cigarette 
tubes,  the  pounds  and  ounces  of 
chewing  tobacco  and  snuff,  and  the 
pounds  and  ounces  of  pipe  tobacco,  as 
the  case  may  be,  and  the  rate  and  the 
amount  claimed  with  respect  to  each 
article  set  forth,  substantially  in  the 
form  as  shown  in  the  example  below: 

Example 


Quantity 

MKie 

Rate  of  tax 

Amount 

20.000.... 

Small  cigars 

$0.75  per 
thousaiKl. 

$15.00 

1.000 _. 

Large  cigars— 

8>^  pctof 

8.50 

wtiotesale 

wtxjte- 

pnc«$100 

sale 

P« 

pnce. 

thousand. 

500 

Ltrge  cigars— 

$20  per 

10.00 

wtx><esate 

thousand. 

pnce$236 

pef 

thousand. 

10,000. 

Smafl 

$8  per 

80.00 

cigarettes. 

thousand. 

5.000 

Urge 

$8.40  per 

42.00 

dgaretles. 

thousand. 

2.000  s«ls... 

Cigarette 

$0,005  per 

10.00 

p«p«»— 50 

set 

each  set 

1.000  sets... 

Cigarette 

S0.01  per 

10.00 

papers— 

set 

100  each 

set 

1,000 

Cigarette 

$0.01  per 

0.20 

tubes. 

50  tubes. 

100  »M... 

Chewing 
tobacco. 

$.08  per  lb... 

8.00 

200  lbs...; 

Snuft 

$.24  per  lb... 

48.00 

100  fc^._ 

Pipe  tobacco 

$.45  per  lb... 

45.00 

Total 

$278.70 

daimed. 

The  claimant  shall  certify  on  the  claim 
to  the  effect  that  no  amount  of  internal 
revenue  tax  or  customs  duty  claimed 
therein  has  been  or  will  be  otherwrise 
claimed  imder  any  other  provision  of 
law  or  regulations. 
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Par.  6.  Section  296.163  is  amended  by 
revising  the  defmitions  for 
"Manufacturer  of  tobacco  products"  and 
'Tobacco  products"  to  read  as  follows: 

***** 

Manufacturer  of  tobacco  products. 
Any  person  who  manufactures  cigars, 
cigarettes,  smokeless  tobacco,  or  pipe 
tobacco,  except  that  such  term  shall  not 
include  (a)  a  person  who  produces 
cigars,  cigarettes,  smokeless  tobacco,  or 
pipe  tobacco  solely  for  his  own  personal 
consumption  or  use;  or  (b)  a  proprietor 
of  a  Customs  bonded  manufacturing 
warehouse  with  respect  to  the  operation 
of  such  warehouse. 


Tobacco  products.  Cigars,  cigarettes, 
smokeless  tobacco,  and  pipe  tobacco. 
The  term  does  not  include  smoking 
tobacco  that  is  not  suitable  for  use  or 
likely  to  be  offered  to,  or  purchased  by 
consumers,  as  tobacco  to  be  smoked  in 
a  pipe. 
***** 

Par.  7.  A  new  subpart  H  is  added  to 
read  as  follows: 

Subpart  H— Floor  Stocks  Tax  on  Pipe 
Tobacco  Held  for  Sale  on  January  1, 
1989 

§296.171    Scop*  of  sutipart 

The  regulations  in  this  subpart  relate 
to  the  floor  stocks  tax  imposed  by  Public 
Law  100-647  on  pipe  tobacco  held  for 
sale  on  January  1, 1989. 

§296.172    Iteaning  of  twm*. 

When  used  in  this  subpart,  terms  shall 
have  the  meaning  prescribed  below: 

A  TF  Officer.  An  officer  of  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (ATF) 
authorized  to  perform  any  function 
relating  to  the  administration  or 
enforcement  of  this  part. 

Controlled  Group.  Pursuant  to  26 
U.S.C.  5061(e)(3),  the  term  "controlled 
group"  means  a  controlled  group  of 
corporations,  as  defined  in  26  U.S.C. 
1563,  and  implementing  regulations  in  26 
CFR  1.1563-1  through  1.1563-4,  except 
that  the  words  "at  least  80  percent" 
shall  be  replaced  by  the  words  "more 
than  50  percent"  in  each  place  they 
appear  in  subsection  (a)  of  26  U.S.C. 
1563,  as  well  as  in  the  implementing 
regulations.  Controlled  groups  of 
corporations  include,  but  are  not  limited 
to: 

(a)  Parent-subsidiary  controlled 
groups  as  defined  in  26  CFR  1.1563- 
1(a)(3). 

(b)  Brother-sister  controlled  groups  as 
defined  in  26  CFR  1.1563-l(a)(2). 

(c)  Combined  groups  as  defined  in  28 
CFR  1.1563-l(a)(4) 

Also,  the  rules  for  a  controlled  group  of 
corporations  apply  in  a  similar  fashion 


to  groups  which  include  partnerships 
and/or  sole  proprietorships.  If  one  entity 
maintains  more  than  50%  control  over  a 
group  consisting  of  corporations  and 
one,  or  more,  partnerships  and/or  sole 
proprietorships,  all  are  members  of  a 
controlled  group. 

Foreign-trade  zone.  A  foreign-trade 
zone  established  and  operated  pursuant 
to  the  Act  of  June  18, 1934.  as  amended. 

Person.  This  term  includes  an 
individual,  a  trust,  estate,  partnership, 
association,  company,  or  corporation.  It 
also  includes  any  State  or  political 
subdivision  thereof,  or  any  agency  or 
instrumentaUty  of  a  State  or  political 
subdivision  thereof. 

Pipe  tobacco.  Any  tobacco  which 
because  of  its  appearance,  type, 
packaging,  or  labeling,  is  suitable  for  use 
and  likely  to  be  offered  to.  or  purchased 
by,  consumers  as  tobacco  to  be  smoked 
in  a  pipe. 

Regional  Director  (Compliance).  The 
principal  regional  official  responsible  for 
administering  regulations  in  this  part 

§296.173    Scope  of  tax. 

(a)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  floor 
stocks  tax  is  imposed  on  all  pipe 
tobacco  manufactured  or  imported  into 
the  United  States,  which  is  removed 
from  the  factory  or  from  Internal 
Revenue  bond,  or  from  Customs  custody 
before  January  1, 1989,  and  held  on  such 
date  for  sale  by  any  person.  Pipe 
tobacco  subject  to  the  floor  stocks  tax  is 
regarded  as  held  for  sale  by  the  one  who 
owns  such  tobacco  at  the  first  moment 
of  January  1, 1989.  Pipe  tobacco  in 
transit,  or  in  a  warehouse,  storeroom,  or 
distributing  depot  must  be  included  in 
the  return  and  inventory  of  the  owner.  If 
ownership  does  not  pass  to  the 
consignee  imtil  delivery,  pipe  tobacco  in 
transit  at  the  first  moment  of  January  1. 
1989,  shall  be  regarded  as  owned  or  held 
for  sale  by  the  consignor  at  that  time. 
The  floor  stocks  tax  does  not  apply  to 
pipe  tobacco  held  in  ATF  or  Customs 
bond  on  the  first  moment  of  January  1. 
1989. 

(b)  Exemption.  No  floor  stocks  tax 
shall  be  imposed  on  any  person  who 
does  not  have  a  tax  hability  in  excess  of 
$1,000.  For  purposes  of  determining  the 
appUcation  of  the  $1,000  exemption,  all 
persons  who  are  treated  as  a  single 
taxpayer  under  26  U.S.C.  5061(e)(3) 
(pertaining  to  "controlled  groups")  shall 
be  treated  as  one  person. 

(c)  Treatment  of  pipe  tobacco  in 
foreign  trade  zones.  Notwithstanding 
the  Act  of  June  18, 1934  (48  Stat.  998, 19 
U.S.C.  81a)  or  any  other  provisions  of 
law,  pipe  tobacco,  which  is  located  in  a 
foreign  trade  zone  on  January  1, 1989. 
shall  be  subject  to  floor  stocks  tax  and 


shall  be  treated  for  purposes  of  this 
Subpart  as  held  on  such  date  for  sale 
if— 

(1)  Internal  Revenue  taxes  have  been 
determined,  or  Customs  duties 
liquidated,  with  respect  to  sad)  pipe 
tobacco  before  such  date  pursuant  to  a 
request  made  under  the  first  provision  of 
section  3(a)  of  such  Act  or 

(2)  Such  pipe  tobacco  is  held  on  such 
date  under  the  supervision  of  a  Customs 
officer  pursuant  to  die  second  proviso  of 
section  3(a). 

§296.174    Rat*  of  tax. 

The  rate  of  floor  stocks  tax  on  pipe 
tobacco  is  45  cents  per  pound  and  a 
proportionate  tax  at  the  like  rate  on  aO 
fractional  parts  of  a  poimd. 

§296.175    Payment  of  tax. 

The  floor  stocks  tax  is  payable  by 
every  person  who  holds  for  sale,  at  the 
first  moment  of  January  1, 1989,  pipe 
tobacco,  except  those  persons  exempt 
under  §  296.171(b).  The  tax  shall  be  paid 
on  or  before  February  14, 1989,  and  shall 
accompany  the  floor  stocks  tax  rettim. 
Checks  and  money  orders  shall  be  made 
payable  to  the  Bureau  of  Alcohol 
Tobacco  and  Firearms  or  ATF,  and  shall 
show  the  taxpayer's  name  and  employer 
identification  number. 

§296.176    Petum. 

(a)  General.  Each  person  who  holds 
for  sale,  at  the  first  moment  of  January  1, 
1989,  pipe  tobacco  which  is  not  exempt 
under  §  296.171(b),  shall  make  and  file  a 
return  for  the  pii>e  tobacco  so  held.  The 
return  shall  be  made  on  ATF  Form 
5200.23,  Pipe  Tobacco  Floor  Stocks  Tax 
Return.  The  return  shall  be  prepared  in 
duplicate,  in  accordance  with  the 
instructions  on  the  form.  The  original 
shall  be  filed  no  later  than  February  14, 
1989.  with  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  at  the  address 
indicated  on  the  form.  A  copy  shall  be 
retained  by  the  taxpayer  as  prescribed 
in  §  296.176.  Subject  to  26  U.S.C.  7502, 
any  floor  stocks  tax  return  that  is 
postmarked  on  or  before  February  14, 
1989,  shall  be  considered  to  have  been 
timely  filed. 

(b)  Consolidated  return  for  a  single 
taxpayer  having  multiple  locations. 
Where  pipe  tobacco  subject  to  floor 
stocks  tax  is  held  at  more  than  one 
location  or  place  of  business,  a 
consolidated  return  representing  the 
total  liability  of  the  taxpayer  shall  be 
filed  if  each  location  shares  a  common 
identification  number.  On  the 
consohdated  return  the  taxpayer  shall 
show,  on  the  form  or  an  attachment,  the 
name  and  address  of  each  place  of 
business  where  pipe  tobacco  subject  to 
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floor  stocks  tax  is  held  and  the  amount 
of  pipe  tobacco  so  held  at  each  such 
place. 

(c)  Controlled  group.  When  pipe 
tobaacco  subject  to  floor  stocks  tax  is 
held  at  n^ore  than  one  location  or  place 
of  business  by  members  of  a  controlled 
group,  a  consolidated  return 
representing  the  total  liability  may  be 
filed  if  the  members  share  a  common 
employer  identification  number.  A 
separate  return  is  required  to  be  filed  by 
each  member  having  an  individual 
employer  identification  number.  If  a 
consolidated  return  is  filed,  the 
controlled  group  shall  show,  on  the  form 
or  an  attachment,  the  name  and  address 
of  each  place  of  business  where  pipe 
tobacco  is  held  subject  to  floor  stocks 
tax,  and  the  quantity  of  pipe  tobacco 
held  at  each  such  place. 

(Approved  by  the  Office  of  Management  and 
Budget  imder  control  number  1512-0498] 

i  298.177    Inventory. 

(a)  General.  The  pipe  tobacco  floor 
stocks  tax  liability  required  to  be  shown 
on  the  floor  stocks  tax  return  shall  be 
estabUshed  by  physical  inventory.  All 
persons  holding  pipe  tobacco  for  sale, 
including  those  holding  pipe  tobacco 
exempt  from  floor  stocks  tax  under  the 
provisions  of  S  296.173(b),  shall  take  a 
complete  inventory  at  each  location 
where  pipe  tobacco  is  held.  The 
inventory  shall  be  the  basis  for 
establishing  the  quantity  of  all  pipe 
tobacco  subject  to  floor  stocks  tax,  held 
as  of  the  first  moment  of  January  1, 1989. 
Pipe  tobacco  in  transit  on  the  first 
moment  of  January  1, 1989,  shall  be 
included  in  the  inventory  of  the  owner 
of  the  articles  at  that  moment 

(b)  Record  of  inventory.  The  inventory 
shall  be  recorded  in  writing  as  it  is  being 
taken  by  the  taxpayer  and  retained  as 
prescribed  In  S  296.178. 

(c)  Time  of  taking  inventory.  The 
inventory  shall  be  taken  as  of  the 
beginning  of  business  January  1, 1989. 
Workback  inventories  will  be 
acceptable  if  they  are  supported  by 


adequate  conunercial  records  of  receipt 
and  disposition  of  pipe  tobacco  retained 
at  the  place  of  business  to  which  the 
inventory  pertains. 

S  296.179    Retention  of  raconto. 

Each  person  liable  for  floor  stocks  tax 
shall  keep  a  copy  of  the  floor  stocks  tax 
return  and  inventory  record  at  the  place 
of  business  covered  thereby.  In  the  case 
of  a  consolidated  return,  or  when  one 
return  is  filed  on  behalf  of  a  controlled 
group,  the  return  shall  be  kept  at  the 
taxpayer's  principal  place  of  business 
with  a  copy  of  each  inventory  record 
supporting  the  tax  retiun,  and  a  copy  of 
the  inventory  record  shall  also  be  kept 
at  the  specific  place  of  business  to 
which  the  inventory  pertains.  Such 
documents  and  records  shall  be  retained 
at  least  3  years  after  the  date  of  filing  of 
the  floor  stocks  tax  return,  and  shall  be 
available  for  inspection  by  ATF  oflicers. 
The  Regional  Director  (Compliance)  may 
also  require  these  documents  and 
records  to  be  retained  for  an  additional 
period  of  not  more  than  3  years  in  any 
case  where  he  deems  such  retention  to 
be  necessary  or  advisable  for  the 
protection  of  the  revenue. 

§296.179    Refund  of  IkMK  stocks  tax. 

A  claim  for  refund  may  be  filed  by 
any  person  who  has  paid  a  floor  stocks 
tax  on  pipe  tobacco  and  who  claims  that 
he  made  an  overpayment  of  that  tax. 
Such  a  claim  shall  be  filed  on  ATF  F 
2635  (5620.8).  Claim— Alcohol,  Tobacco 
and  Firearms  Taxes,  contain  the 
information  required  by  the  form,  and  be 
supported  by  a  statement  of  the  facts 
and  evidence  upon  which  the  claim  is 
based.  The  claim  shall  be  filed  with  the 
Regional  Director  (Compliance),  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  for 
the  region  in  which  the  inventory  was 
held  and  on  which  the  tax  was  paid. 
Claims  filed  under  this  section  shall 
comply  with  the  provisions  of  subpart  A 
of  this  part 


S296.180    Penalties  and  interest 

(a)  Penalties.  All  civil  and  criminal 
penalties  and  forfeiture  provisions  of  the 
Internal  Revenue  Code  (title  26  U.S.C), 
which  are  appUcable  to  excise  taxes  on 
pipe  tobacco,  are  applicable  also  to  the 
pipe  tobacco  floor  stocks  tax. 

(b)  Interest.  Interest  shall  accrue  at 
the  rate  established  by  the  Internal 
Revenue  Service,  compotmded  daily,  on 
all  floor  stocks  tax  that  is  not  paid  on  or 
before  February  14, 1989. 

(28  U.S.C.  6601.  6622) 

§296.181    Autliodty  Of  ATF  Officers. 

(a)  Entry  of  premises;  penalties  for 
interference.  Any  ATF  officer  may 
enter,  in  the  daytime,  any  premises 
where  pipe  tobacco  subject  to  floor 
stocks  tax  is  kept,  so  far  as  may  be 
necessary  for  the  purpose  of  examining 
such  product.  When  such  premises  are 
open  at  night,  any  ATF  officer  may  enter 
them,  while  so  open,  in  the  performance 
of  his  official  duties.  If  the  owner  or 
other  person  in  charge  of  such  premises 
refuses  to  admit  any  ATF  officer,  or  to 
permit  him  to  examine  such  pipe 
tobacco,  he  shall  be  subject  to  the 
penalties  prescribed  by  26  U.S.C.  7342. 
Further,  any  person  who  corruptly,  or  by 
force  or  threat  of  force,  attempts  to 
intimidate  or  impede  any  ATF  officer  in 
the  performance  of  the  officer's  official 
duties,  shall,  upon  conviction,  be  subject 
to  the  penalty  prescribed  by  26  U.S.C. 
7212. 

(b)  Examination.  With  respect  to  ATF 
examination  of  books  and  witnesses  in 
connection  with  ascertaining, 
determining,  or  collecting  floor  stocks 
tax.  see  27  CFR  70.22. 

Authority:  (28  U.S.C  7212,  7342,  7602,  7606, 
7608). 

Signed:  August  4, 1989. 
Stephen  E.  Higgiiii, 
Director. 

Approved:  August  30, 1980. 
Salvatore  R.  N4artocfae, 
Aaaistant  Secretary,  (Enforcement). 
(PR  Doc  89-27239  Filed  11-24-88;  8:45  am] 
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DEPART  Mt  •i  T  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

27  CFR  Part  270, 275, 290, 295,  and  296 

[Notice  Na  691] 

Imptementation  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988; 
Pipe  Tobacco 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 
cross-referenced  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  issuing  temporary 
regulations  regarding  the 
implementation  of  section  5061  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L  100-647, 102  Stat 
3342)  which  provides  for  the 
implementation  of  an  excise  tax  on  the 
manufacture  or  importation  of  pipe 
tobacco.  The  temporary  regulations  also 
serve  as  the  text  of  this  notice  of 
proposed  rulemaking  for  final 
regulations. 

DATE  Written  comments  must  be 
received  by  December  27, 1989. 

ADDRESS:  Send  comments  to  the  Chief, 
Distilled  Spirits  and  Tobacco  Branch; 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385,  Washington,  DC 
20044-0385.  (Attn:  Notice  No.  ). 

Any  person  may  inspect  written 
comments  during  normal  business  hours 
at:  Disclosure  Branch,  Room  4412.  Ariel 
Rios  Federal  Building,  1200 
Pennsylvania  Avenue  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  A.  Mullen,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  6235,  Ariel 
Rios  Federal  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20226;  (202)  566-7531. 


SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
docimients,  because  it  was  not  required 
to  be  preceded  by  a  general  notice  of 
proposed  rulemaking  under  5  U.S.C.  553, 
and  because  the  general  revenue  effects 
of  this  rulemaking  on  small  businesses 
flow  directly  from  the  underlying 
statute. 

Likewise,  any  significant  secondary  or 
incidental  effects,  and  any  significant 
reporting,  recordkeeping,  or  other 
compliance  burdens  flow  directly  from 
the  statute. 

Executive  Order  12291 

These  temporary,  regulations  are  not  a 
major  rule  within  the  meaning  of 
Executive  Order  12291, 46  FR 13193 
(1981),  because  they  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  they  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
they  will  not  have  significant  adverse 
effects  on  compeytion,  employment 
investment,  productivity,  innovation,  or 
on  the  abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  requirements  to  collect 
information  proposed  in  this  document 
have  been  submitted  to  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  44  U.S.C 
chapter  35. 

The  estimated  average  burden 
associated  with  this  collection  of 
information  is  5  hours  and  30  minutes 
per  respondent  or  recordkeeper, 
depending  on  individual  circumstances. 
Comments  concerning  this  burden 
estimate  and  suggestions  for  reducing 
this  burden  should  be  directed  to  the 
Chief,  Information  Programs  Branch, 
Bureau  of  Alcohol,  Tobacco  and 


Firearms,  Room  7011. 1200  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20226, 
and  to  the  Office  of  Management  and 
Budget,  Washington.  DC  20503, 
Attention:  Desk  Officer  for  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  the  closing  date  will  be 
given  the  same  consideration  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  he  given  except  as 
to  comments  received  on  or  before  the 
closing  dale.  ATF  will  not  recognize  any 
material  or  comments  as  confidential. 
All  comments  submitted  in  response  to 
this  notice  will  be  available  for  public 
inspection  during  normal  business  hours 
at:  ATF  Reading  Room,  Room  4412.  Ariel 
Rios  Federal  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  Any  material  that  the 
commenter  considers  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment  The  name  of  the  person 
submitting  a  comment  is  not  excempt 
from  disclosure. 

During  the  comment  period,  any 
person  may  request  an  opportunity  to 
present  oral  testimony  at  a  public 
hearing.  However,  the  Director  reserves 
the  right,  in  the  light  of  all 
circumstances,  to  determine  whether  a 
public  hearing  should  be  held. 

The  temporary  regulations  in  this 
issue  of  the  Federal  Register  revise  and 
add  new  regulations  in  27  CFR  parts  270, 
275,  290,  295,  and  296.  For  the  text  of  the 
temporary  regxdations  see  T.D.  ATF-289, 
published  in  this  issue  of  the  Federal 
Register. 

Signed;  August  4. 1989. 
Stephen  E.  Hlggins. 
Director 

Approved:  August  30. 1989. 

SaUvtore  R.  Martoche, 

Assistant  Secretary  (Enforcement). 

[FR  Doc.  89-27240  Filed  11-24-89;  8:45  amj 

BHJJNG  CODE  4«10-31-H 


BEST  COPY  AVAILABLE 


Monday 
November  27,  1989 


Part  III 


Dtfice  of 


Management  and 
Budgei 


Publication  of  Schedules  for  0MB  Cost 
Comparison  Schedules;  Notice 


^ja;VH/ 


■'r''  ':::>^\y. 


48848  Federal  Register  /  Vol.     '    No.  226  /  Monday,  November  27. /  Notices 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Put>licatk>n  of  Schedules  for  0MB  Cost 
Comparison  Schedules 

AOENCY:  Office  of  Management  and 

Budget. 

action:  Publication  of  schedules  for 

OMB  Circular  No.  A-76  cost  comparison 

scliedules. 

summary:  This  Notice  contains  the 

schedules  of  cost  comparisons  that  will 
be  completed  in  1990  for  the  Department 
of  Commerce,  Department  of  Labor,  and 
the  United  States  Army  Corps  of 
Engineers.  Executive  Order  12615, 
"Performance  of  Commercial 
Activities,"  dated  November  19, 1987, 


requi!«8  OMB  to  publish  the  schedules 
as  thejr  become  available.  This  is  the 
Initial  submission;  additions  to  these 
schedules,  where  the  goals  regnked  by 
the  Executive  Order  have  not  been  met 
and  schedules  from  other  agencies  wffl 
be  forthcoming. 

The  agency  goals  and  number  of 
positions  scheduled  for  study  are  listed 
below: 


Agency 


Cofnmofco .«.» 


Cocps  Of  Engineers 


General  questions  relating  to  the  cost 
oemparisons  should  be  referred  to  the 
ioillowing  individuals: 

Commerce,  John  O'Brien,  (202)  377-4115; 
Labor.  Jim  Booth,  (202)  523-6318; 
U5.  Army  Corps  of  Engineers.  Fred 

Copeland,  (202)  272-0044; 
Office  of  Federal  Procurement  Policy, 

Linda  Mesaros.  (202)  395-3300. 

Dtrted:  October  24. 1989. 
F^ank  HodsoU, 
Executive  Associate  Director. 


3<M  DEPARTMENT  OF  COMMERCE 

\SJO 

11S7J  List  of  Cost  Comparisons  That  Will  Be 
Conqiieted  in  FY  1990 


Unit 


Qeographtc  location 


Conwnercial  activity 


FTE 


BEA._ 

EDA.. 

EDA.. 

EDA. 

EDA. 

NIST._ 

NIST ... 

NIST ... 

NOAA. 


NOAA 

Total 


VUaMnglon,  DC 

Wathinglon.  DC 

Washington,  DC _. 

Washington,  DC 

Washington,  DC 

Ga(tt>ersburg,  MD 

Gaittiersburg,  MD 

Gaitherstxjrg.  MO... 
Norfok.  VA/Seattle,  WA..... 
Waahini)ton,  DC 


CoHipuMr  Opa 

toan  Aiiptlcation  Review.. 

Oonvtitm  Opa 

ConqMlar  SHK>ort.„ 

Accaunting  Services 

Conaol  AdmiR.  Svcs 

inafcaaert  Shops _. 

Te^  Saanvl  Scientific  ... 


Aflarrtic  I  Pacific  Marines  Centers  (Shore  Support).. 
Financial  Services 


8.3 
60.0 

9.3 
tO.3 
18.0 
23.0 
31.0 
t&O 
118.0 
51.0 


343.9 


Aflacred  Umt  BEA— Buroao  of  Economic  Analyws.  EDA— Economic  Development  Adminiswiion.  NIST— NaBanal  Technical  Information  Sennce.  f«DAA— National 
Oceanic  and  Atnx>spheric  AdmantttratiorL 

DEPARTMENT  OF  LABOR 

List  of  Cost  Comparisons  That  Will  Be 
Completed  is  FY  IMO 


Untt 


Commercial  activity 


FTE 


MSHA.. 


Beckley.  WV.. 


TataL. 


15 


« 


-■ 


Affected  Umt  MffllA    Mwa  Salaly  ^<rf Heaiai  Aemims^aBpa. 

Corps  of  Engineers 

List  of  Cost  Comparisons  That  WOl  Be 
Completed  in  FY  1990 


GeograpMclocatkm 


Anchorage.  AK 

Anchorage,  AK 

Portland,  Of? 

WHametta  Valley.  OR. 
WMamette  VaHey.  OR. 
Seattle,  WA. 

WaOa  Walta,  WA. 

StartxickyPomeroy.  WA.. 

Ahsahea.  ID 

M»iemont.  OH 

Cif»cinnafi,  OH 

OH,  WV.  KY.  TN. 
Marlemont  0H_ 
Cincinnati,  OH — 

Marietta.  OH.. 

Huntington.  WV  _ 


PA. 


•akvity 


Man/Messenger 

Storage 

Operation  of  ADP  EquipniefTt. 
0&  M  Oams  antf  I 
Resource  Mamt . 


Word  Processing  Cawlora. 

Motor  Vehicle  O  A  M 

O  &  M  of  Res  Fad .— 

O  4  M  of  Res  Fwl 

Sys  Design,  De«al  Sac 

Visual  InformatiaM  Sue 

Data  Process  Svoa 


BuMing  EqmpmeM  Maira. 
Word  Processing 
EmergerK:y  Rpr 
Sys.  Des,  Dev  &  Aog  Svcs. 


FTE 


1.0 
1.0 
9.0 

80.0 
8.1 

18.0 
4.0 

16.9 
9.0 
5.0 
1.0 

t5J 
2.0 
5.0 

52.0 
6.0 
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Geographic  location 


Huntingtoa  WV  M~ 

Huntington,  WV 

Huntington,  WV 

Jacksonville,  FL 


Palatlia/Ctewiston,  FL 

Panama  City,  FL  »  GA.  AL.. 

Ft  Gaines,  GA  A  AL 

Mobile,  AL 

Mot)ile,  AL 

Ft  Gaines,  GA  A  Al 

Mol)ile,  AL 

Savannah,  GA_ 

Bassett  VA 

Wilkstwo,  NC„„ 

Los  Angeles,  CA _._™ 

San  Francisco,  CA 

San  Francisco,  CA 

Dallas,  TX 

LouisvUle,  KY „. 

Louisville,  KY 

Louisvine.  KY 

Louisville,  KY 


Warren,  OH/Grafton  WV.. 

FranWin,  PA 

Pittsburgh.  PA 

Freeport  PA _ 

Freeisort,  PA 

Kittanning,  PA 

Templeton,  PA._ 

Widnoon.  PA 

Morgantown,  WV 

McrgantOKWi,  WV 

Faimwrt,  WV 

Pittsburgh,  PA _.. 

Nashville,  TN 

Nashville.  TN ._ 

Charleston,  SC 

Palatka.  FL 

Jacksonville.  FL 

VA,  NY,  MD,  PA 

New  Yorlc,  NY 

VA,NY,  MD.  PA 

New  Yortt,  NY..... 

Caven  Pt  NJ..... 
Jersey  City.  NJ . 

NY,  OH 

Buffalo,  NY........ 

ChKago,  IL , 

Detroit  Ml 

Detroit  Ml 

Marie,  Ml ^ 

Marie,  Ml 


LeOaire,  lA/Paoria  A  Rock  Island.  tL...„ 

Rock  Island,  IL _ 

St  Paul,  MN „ 

St  Paul.  MN 

Fountain  City,  W1 

Washington,  DC 

LA  A  AR 

Memptiis,  TN._ __„. 

Mempfiis,  TN._ 

Memptiis,  TN......™- ..... ......._.. 

Memptiis,  TN.»4_.... 

Memptiis,  TN._» .. „ ....... 


Memptiis,  TN.._ 

Memptiis,  TN 

Memptiis,  TN 

New  Orleans,  LA 

New  Orleans.  t>.... 
New  Orleans,  LA. 

Upper  MS  A  IL  Rivers . 

Monroe  City,  IMO 

MO  A  IL 

Warsaw,  MO 

Fort  Worth,  TX 

Fort  Worth,  TX 

Fort  Worth,  TX_ 

Council  Grove,  KS 

Indeperxjence,  KS 

Fall  River,  KS 

Waurika.  OK 

Ft  Supply.  OK 


Commercial  activity 


Mail  &  File  Svca.... 
Printing  A  Repro.... 
Wort  Processing... 
Audio  Visual  Svcs . 

Fac/Gmds/Util  Maint 

O  4  M  Locks/Bridges 

0AM  W.F  George  G.W.  Andrews.. 

Computer  Operations 

Sys.  Design/ Develop/ Prgm  Svcs. 
04  M  West  Point  Lake. 

Graphics  Arts 

Data  Processing  Svcs..... 

Natural  Res  Mgt 

Natural  Res  Mgt 

Office  Services 

Admin  Svcs. 

Drift  and  Detiris  Removal.. 

Mail  4  Messenger  Svc 

Sys  Design  Dev  4  Progr ... 
Wort  Processing. 


Rpr  Station/Op  Fit  Plant. 

0  4  M  Ky  Lochs  River 

Op  Rec  Areas „ 

Op  Rec  Areas , 

Systems  4  Pgming  Svcs . 

04  M  Lock  5 

04MLock6. 

O  4  M  Lock  7 

04  M  Lock  8 

04MLock9 

04MHik)ebrand.... 
O  4  M  Morgantown . 
O  4  M  Opklsha.. 


Regulatory  Functions.. 
Sys  Design  4  Devel.... 

Routine  Maint 

ADP  Svcs 


O  4  M  Locks/Dams/Bridges 

Mail/Messenger  4  Puba 

ADP  Svcs „ _. 

Admm  Support  Svcs 

ADP  Sys  Design,  Dev,  Prog.. 
Admm  Support  Svcs . 
O  4  M  Floating  Plant 
O  4  M  Floating  Plant 
O  4  M  Floating  Plant 

Data  Processing 

ADP  Operations ™ 

ADP  Operations 

Boatyart  Section 


Maintenance  Hydropower. 

Maintenance  Locks 

Logistics 

O  4  M  Rec  Areas 

ADP  Programming „. 

Mail  4  Messenger  Svc 

Svc  Base _ 

Mailroom....„ 


Monroe  Navigation  Field  Offioa.. 

Storage /Waretiousing _ 

OP  Floating  Plant 

Reprographics  Section 

Travel  Branch 

Occup.  Health 

Appraisal  Branch. 


ADP  Oper  4  Sys  4  Progs 

4  Admm  Support _ 

O  4  M  Motor  Pool 

Operation  of  Floating  Plant... 

Wort  Processing 

Ctiannel  Patrol  4  Towing 

Cannon  Power  Plant  Maint  .„ 

Locks  4  Dams  Maint 

Hydropower  Maint ...___. 

Survey  4  Mapping 

Communications  Center  „....„ 

O  4  M  Hydropower __ 

O  4  M  Recreation 

O  4  M  Recreation  ....„.„___ 

O  4  M  Recreation ...... „» 

O  4  M  Recreation ....... _» 

O  4  M  Recreatwn 


FTE 


5.0 

6.0 

15.0 

7.5 

35.0 

25.0 

39.0 

4.0 

9.0 

2.0 

2.0 

6.0 

9.5 

5.8 

7.5 

3.5 

10.0 

2.0 

3.0 

7.0 

AZ.0 

14.0 

19.0 

13.0 

7.0 

6.0 

4.0 

3.0 

3.0 

1.0 

4.0 

8.0 

4.0 

3.5 

2.0 

42.4 

7.0 

5.0 

10.0 

17.0 

2.0 

15.0 

11.0 

14.0 

36.0 

20.5 

1.0 

4.0 

3.5 

13.0 

4.0 

19.0 

20.6 

66.2 

4.0 

6.0 

13.0 

4.0 

29.2 

6.0 

6.4 

8.7 

6.0 

1.0 

3.0 

6.8 

7.0 

9.0 

30.0 

28.5 

4.0 

3.5 

21.5 

12.0 

13.5 

1.0 

7.0 

4.7 

4.5 

5.5 

6.2 

3.' 


■m50 


Federal  Register  /  Vol.         No.  226  /  Monday.  November  27.  /  Notices 


Geographic  locaSon 


Canton  OK 

Manon,  KS .._ 

Sand  Spring,  OK . 

Gore.  OK 

Pofum.  OK 


Foil  Gibson.  OK. 


Total. 


Coountirctal  activity 


OS  M Recreation.. 
O  a  M  Recreation., 
O  &  M  Recreation  - 
O  &  M  Recreation., 
O  &  M  Recreation., 
O  &  M  Recrealian . 


FTE 


8.0 

4.5 

^8 

MS 

14.7 

14.3 


1««7J 
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Index,  finding  aids  &  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Cod*  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Lawii 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  Doctiments 

Executive  orders  and  proclamations 

PubUc  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 
General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Pubhc  Laws  Update  Service  (PLUS) 

TDD  for  the  deaf 


523-5227 
523-521S 
523-5237 
523-5237 
523-5237 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3187 
523-4534 
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46043-46220 „ 1 

46221-46354 2 

46355-46590 3 

46591  -4671 2. 6 

4671 3-46838 7 

46839-47074 8 

47075-47190 9 

47191-47338 13 
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6059 
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6070 
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6071 

..47955 

6072 

6073 

..48065 
..46225 

6074 

..48565 

6075 

..48567 

6076 

..48731 

6077 ...... 

.48733 
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12170  (See  Order  of 

Oct  30, 1989) 
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.46043 
...46589 

12696 

...47507 
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..46591 
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Correction 

...47862 
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..46593 

Orders: 
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1 989 46591 
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...47341 
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...46621 

7  CFR 

29 

..47755 

301 

...48501 

354 

.46595 

401 48067-48076 

454           „ 48077 

810 

...48735 

905 

„_ 46596,46597, 

906 

48572 
„ 46599 

907 

910 

911 

....46359.47193,47756, 
48737 

....46361.47195.47758, 
48739 

46713.46839 

917 

46714 

920 

46715 

926 

46600 

932 

46221.48841 

944 

46841 

947 

948 

46716 

46601 

955 

46603 

966 

46604 

971 

46842.  48739 

981 

46605 

982 

969 

46718 

46722 

1032... 
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48078 

46361 
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_ 46723 

1230... 
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46607 

1478... 

47669 
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47861 
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47957 
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47958 

47195 
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47958.  48227 
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300 

318 
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405 
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415 
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103a 

1033.-. 
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1050 46904. 
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1137 46904. 
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1988... 
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48753 
47527 
46187 
46071 
47216 
46643 
47S09 
48770 
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♦00__ 47673 

103- 47348.  48230.  48675 

21 2.._ 48575 

214 48S75 

238 — „_ 47875 

245 47348.  47676.  47967 

245a 47876 

274a 48575 

286 : L____  47676 

299 


316a. 


.48230 
.47877 


9CFR 

PropoMdRulM: 

71 „ _ 

78. 

•2 


31 7_ 
3t«_ 
3t9_ 
381. 


.47451 
.47461 
.46823 
.48834 


.48684 


.48634 

.48834 


10CFR 

26 

430 


.47461 


.47916,47844 
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.46394 


.47089 


50 .„. 

..48834 
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_.._._ 

..48072 

11CFR 
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..46580 

>02 

..46580 
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114 



..48580 
..48680 

9034 

12CFR 

308. 46363 

561 46845 

663 _. 46845,  47510 

667 .„ 46845 

700 r„'48231 

701 „...  46222 

TOi 482S1 

741  .„ _ „ 48231 


3 46394 

205 „ - 48252 

226 48253 

701 47991 ,  481 10.  481 11 

724 48112 

741 47991 

749 48271 


13CFR 

101 

Its. 

121 

301- 
306- 


.47W5 
.471«6 
.47888 
.47978 
.47978 


ucen 

11 

13 


14-. 

15- 

21- 

27- 

29- 
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.46774 
.48774 
.481M 
.48774 
.46774 
.47310 
.47310 


46045,  46365-48371, 

48274-46727. 46875-46685, 

47 1 97-47200, 47511, 48079. 

48060, 48582-48584 

43 — 46724 

45..... 46724 

61 46724 

63 46724 

85 46724 

67 46724 

71 46046,  46047.  46187. 

46226. 46371 ,  46372. 46887, 

47862, 47971 ,  47972, 48081- 

48083.48235,48585 

73 46724,  46887.47662. 

47973,48063.48236 

75 46888.  47972-47975 

77 46724 


91 

93 

95 

97 

109 

121 

125 

127 


46734 

46724 

48084 

.47201.48237 

46724 

48724 

46724 

46724 

.46724 


133 46724 

1 35 46724 

1 37 46724 

1 39_ 46724 

1 41 46724 


145- 
150... 
153... 
169-. 
171... 
183-. 
185... 

191... 
189... 


.48724 
.48724 
.48724 
.46724 
.48724 
.46724 
.48724 
.48724 
.48724 
.48724 


1214.-.. 

..48586 
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Ch.l 

.46326 

25 

.48538 

39 

....46400-46404. 

46915. 
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47216-472T7. 48272 
46736 
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.46736 

71 

....46072-46074. 

46918. 

47862.48113-48115,48638 
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46736 
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.46326 

15CFR 


Ch.  VII 
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47994 

47686 

791 

16CFR 

305 

48273 

46888 

703 - 

47091 

17CFR 

46503 

.11 

46503 

WO 

..     „ 46373 

18CFR 

11 

48590 

154 

..„ 47758 

270 

971    .       

...47022 

46047 

r«n 

48740 

;Vfl 

47760 

18  CPU 

47348 

24       .     _ 

48591 
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47203 
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A. 

.46075,  47369 

142 - 

47219 

20CFR 
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212 

47220 

602 

46708 

21CFR 

5 - 48592 

175 47764.  47765 

430 47203 

436 47203.  47349 

440 47203.  47349 

442. 47203.  47349 

446 47203,  47349 

452 47349 

455 47203 

510 47677.  47678 

520 47766.  47767.  48593 

524 „ 48090 

864 47205 

880 47205 

888 48238 

314 - -. - 47750 

1020 47750 

800 4821 8 


22CFR 

514 


35 46405 

23CFR 

635 _ 47075 

TtO 47075 

712 47075 

713. 47075 

720 47075 

740 47075 

751 47075 


.48326 
.48326 
.48326 


OtL. 
CttML- 


24CFR 

90 46566 

51 1 47654 

570 47024 

576 46793 

577 47024 

578 47024 

579 4681 2 

81 2 „ 46828 

840.— 47024 

841 „ 47024 

882 46278.  48828 

885 48741 

888 -..48548 

1 710 47767 

1 720 47767 


200 46227,  46506 

203...... 46227 

204. 46227 

213 46227 

215 46506 

220 -.46227 

221 46227.  46506 

999  46227 

234 46227 
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236 48908 
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.46227 
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301 46382 
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1 47995.  46116.  46639 

27CfR 
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„_ 48845 
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682 46064 

690 46064 
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755 46064 
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785 46064 

786 46064 

787 ..46064 


36CFR 

217 


46892 


.46422 


87CFR 

1 46231.  47515 

2 46231 

307 46065 

38CFR 

1 46187 

8 46231 

1 7 -.....-....—.—..-.  4881 1 

21 47770 


34CFR 

75 

76 
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3 -....  46270,  46629 

1 7. - 47779 
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233 4751 9 

601 48241 
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60 46234.  46236 

62 48100 

1 16 47022 
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1 46 47451 
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48743, 48744 

1 85 46068 

261 -. 47355 

271 48243,  48608 

280 47077 

300 481 84 

302. 47022 

763.. 46897 

799... 47082,48102 

52 46271,  46422,  46631, 

47793, 48771 

148 48372 

180 46081-46084,  48772 

261 46737,  48372 

264 48372 
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307 46423 
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206 -. 48006 


45CFR 

1385 

1386 

1387 

1388. 


...47982 
-.47982 
-.47982 
...47982 


48CFR 

572 - 46249 

Propoaad  Ruiaa: 

Ch.  I 46326 

52. 47228 

61 - 47228 

63 47228 

1 64 47234 

1 74 48631 

308 48280 

Ch.  II 46326 

Ch.  Ill 46326 

502..- 48648 

572 46273 

580 48006 

581 48006 

587 48648 

47CFR 

15. 46729 

73 46250,  46251.  46614, 

46615, 46729, 46898-^<6900, 

47361-47363,  47680,  47771- 

47773. 48248. 48249. 4861 1 


73 46274,  46275.  46632- 

46635,  46743,  47371. 47372 
47687-47689. 47795-47798, 
48283-48286, 48650-48652, 
46654-48656, 48774-48776 

80 48653 

48CFR 

Ch.  II 46902 

5 48105 

6 48105 

19 48105 

52 48105 

204 46901 

205 46901 

245 46902 

252 46901 

342 47750 

706 46389 

71 4 46389 

715 46389 

716 46389 

731 46389 

732. - 46389 

738 46389 

752 46389 

802 47086 

918 4861 1 

970 4881 1 


IV 


tudmtk  Eigister  /  VoL  54.  Na  226  /  Monday.  Novcnbq-  27. 1989  /  Reader  Aids 


Federal  Register  /  Vol.  54.  No.  226  /  Monday.  November  27, 1989  /  Reader  Aids 


RuIm: 


S2:. 


2t7_ 

252..„ 
S243L. 


5252..„.. 
49CFR 


.47ite 
_„47iie 

....471ift 

_.4ae63 

._46853 
„..  4768ft 
.....47689 


3»t_ 
393... 
544w. 
567_ 
571.... 
575.... 
592- 


.46253 


.46616 
.46616 
.48616 
.46252 
.46253 
,48257 
.4874S 
.47087 
.46818 
.48249 
.48249 
.47363 
.48249 
.48249 


1 054__ _,_„., 

1 103 

1 104_ .^ 

1T8t....I....!Z....Z 

1182 

1186 „ _„ 

Propo»d  Rul«« 

Subtitle  A. 

21 

Ch.  L_ _ „. 

ITt 47454.  47539.  47988 

172 47454.  47539.  47986, 

48656 

173„ 47454.  47539,  47986 

174 47454.  47986 

1 75 — 47454 

1 78 47454 

1 77 47454 

178 47454.  47988 


.48328 
.46085 
.  46326 
.48117 


179 

190 

192 

193 

195..._. 
383._„ 

cn.tt._ 

CtvUL 

392., 

393. 


CKtV. 
CIilV_. 
571 


.47988 

48684 

46fi8fi 

46684 

.46884,  4668S 

47988 

46326 

46326 

.47092 

47092 

46326 

46326 


OtVI 

1003., 


-.46275.  48776 

48326 

-48779 


1022 _ 47243 

1043 47243.  48779 

1 044 47243 

1 047 47243 

1 051 47243 

1 066 47243 


1081- 
1063- 
1067- 
1070- 
1080- 


1081.. 
1083L. 
1064- 
1085- 


1081- 
1104^ 
113&. 

114a. 

1181_ 
1187- 

IIMl 
1170L 


47243 

47243 

47243 

47243 

47243 

47243 

47243 

47243 

.47243. 48779 

47243 

47243 

47243 

47243 

47243 

47243 

47243 

47243 


1314 

1331 


99CFPI 

17 


2t — 

3i_ 

28S-_ 


.46119 

.47243 


.47881.48749 

48105 

47524 

46730 

47364 

47680 

48817 


811 

S49 

662 47364.  47682 

663 47773 

67i _ 47212 

67S 46268.  46619.  47683, 

47684 


17 48666.  47798.  48723. 

48761 

33 46427 

216 46086 

222 ™ 47064 

»1 -..47684 

611 48743-48748,  47664 

640 48066 

662 48656 

655 47799 

663 47694 

672 46743 

675. — 46748 


UST  OF  PUBLIC  LAWS 

Last  Lkt  Novembai  22,  1889 

Hhs  is  a  cofUkHiing  tet  of 
public  bitts  (rom  the  current 
session  ot  Congress  which 
h«we  become  Federal  laws.  H 
rrmf  be  used  in  conjunction 
VMth  TLUS"  (Public  U«w8 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
p«iMkhed  in  ttw  Fadarai 
Ragtoter  but  may  be  ordered 
in  indwidual  pamphlet  iotm 
(ratarred  to  as  "slip  laws") 
from  the  Superintendent  o# 
Documents,  U.S.  Government 
Printing  Office,  Wasbingiton, 
DC  2O402  (phone  202-275- 
3030K 

H.R.  2883/Pub.  L  101-161 

Rural  Development, 
AgricuNure,  arKl  Related 
Agencies  Appropnattons  Act, 
1990.  (fiow.  21.  1989;  103 
Stat  951;  37  pages^    PrioK 
$1.25 

HJt.  2991/Pab.  L  191-182 

Departments  ot  Comrnerce, 
Justica.  and  State,  the 
Judictary,  and  Related 
Agsnctes  Appropnattons  Act, 
1990.  (Nov.  2t.  1989;  103 
StaL  988;  53  pages)    PHce: 
$1.50 

H.R.  3014/Pub.  L  101-183 

Legislative  Branch 
Appropriationa  Act  198a 
(Nov.  21.  1989;  103  StaL 
1041;  28  pages)    Priea:  $1.00 
HJR.  3015/Puh.  L  101-164 
Deparknent  of  Tcanspoctabon 
amt  Related  A^snctea 


Appropriationa  Act,  1990. 
CHfH.  21.  1986;  103  Stat 
1088;  43  pagea>    Pric«  $1.25 

HJL  3072/Pul>.  L  101-185 

Depaitment  of  Defense 
ApfifOfxiatior^  Act  1990. 
(Nov.  21.  1986;  103  Stat 
1112:  47  pages)    Price:  $1.50 

KR.  3666/Plib.  L.  101-186 

Departments  of  Labor,  Hsattfi 
and  Human  Services,  and 
Education,  and  Related 
Agencies  Appropriations  Act 
1990.  (f*ov.  21,  1989;  103 
Slat  1159;  38  pages)    Price: 
$1.25 

HlIL  S743/Pub.  L.  101-167 
Foioign  Operations.  Export 
Rnanong..  and  Flelated 
f^ograms  Appropriations  Act. 
1960.  (Nov.  21.  1989;  103 
SM.  1195;  72  paoes>    Prica- 
$2.00 

H.R.  3748/Pub.  L  161-168 

District  of  Columbia 
Appropriations  Act  1990. 
(Now.  21,  1989;  103  Stat 
1267;  18  pages)    Price:  $1.00 

HJl  Raa.  27a/PiJb.  L  101- 
186 

To  designate  ttw  period 
convnencirtg  on  November  20, 
1969,  and  endirig  on 
November  26,  1989,  as 
"National  Adoption  Week". 
(Nov.  21,  1989;  103  Stat 
1286;  2  page^    Price:  $1.00 

KJ.  (tea.  282/Pub.  L  181- 
170 

Desigrtating  November  19-25. 
1989,  as  "National  Family 
Caregivers  Week".  (Nov.  21. 
1989;  103  Stat  1287;  2 
pages)    Price:  $1.00 

KR.  aM2/Pub.  I_  101-171 

Southeast  Interstate  Low-Level 
rfaCToaciive  waste  v./0flipaci 
Anwndments  Corwent  Act  of 
1989.  (ftov.  22.  1969;  103 
StaL  1289;  2  pages)    Price: 
$1.00 

H.R.  3544/Pub.  L  101-172 

To  authorize  the  transfer  of  a 
specified  naval  landing  ship 
dock  to  ttie  Government  of 
Brazil  under  the  leasing 
authority  of  chapter  6  of  tfie 
Anna  Export  Control  Act 
(Nov.  22,  1989;  103  Stat 
1291;  1  page)    Price:  $1.00 


CFR  CHECKUST 


This  checklist  prepared  by  the  Offne  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  ttie  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  wf>k:h  is  now  available  for  sale  at  the  Government  Printing 

Offtee. 

New  units  issuM  week  are  anr>our>ced  on  the  back  cover  of 

the  daily  Faderat  Hegistef  as  ttiey  become  available. 

A  ctieckiist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  tt>e  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected).  whk:h  is  revised  monthly. 

The  annual  rats  for  subscriptkx)  to  aN  revised  volumes  is  $620.00 

domestk:,  $1 55.00  additional  for  foreign  maUing. 

Order  from  Superintendent  of  Documents.  Government  Printing  Offwe, 

Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  tt\e  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday — Friday 

(except  holkJays). 

Title  Prtoe      RevlaionOate 


1, 2  (2  RaMrvsd) 

3  (1988  Convaoliw  and  Paris  ]00  and  101) 

4 

SPartK 

1-699 

700-1 199 

T200-End,  6  (6  R««v«d) 

7  Paftsi 

0-26 _..H^-. .~..~™.- — . 

27-45.... 


46-51...... 

52 ..— 

53-209 

210-299... 

300-399 

400-699 

700-899 

900-999 .... 

1000-1059 

1060-1119 

1120-1199 

1200-1499 . 

1500-1899 

1900-1939 

1940-1949 — 

•1950-1999 

2000-tnd 

8 

9  Parts: 

1-199 

200-&id 

10  Parts: 

0-50.- 

51-199 - 

200-399 

400-499 

500-End 

11 


$10.00 
21.00 
15.00 

.  15.00 

.  17.00 

.  13.00 

.  15.00 

.  12.00 

.  17.00 

.  23.00 

.  18.00 

.  24.00 

.  12.00 

.  19.00 

..  22.00 

,.  28.00 

..  16.00 

,.  13.00 

-  11.00 
..  20.00 
..  10.00 
..  11.00 
..  21.00 

-  22.00 

-  9.00 
13.00 

..  20.00 

-  18.00 

..  19.00 

..  17.00 

..  13.00 

-  14.00 
„  28.00 

10.00 


laPsrts: 

1-199 12.00 


200-219 

220-299 

300-499...... 

500-599....- 

bOO-M 

13 


11.00 
19.00 
15.00 
20.00 
14.00 
22.00 


Apr.  1,  1989 

>  Jan.  1,  1989 

Jan.  1, 1989 

Jan.  1, 1989 
Jon.  1,  1989 
Jan.  1,  1989 

Jan.  1, 1989 
Jan.  1, 1989 
Jan.  1, 1989 
*Jan.  1,1988 
Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1, 1989 
Jan.  1. 1989 
Joi.  1, 1989 
Jon.  1, 1989 
Joi.  1, 1989 
Jan.  1, 1989 
Jon.  1,  1989 
Jon.  1,  1989 
Jan.  1, 1989 
Jon.  1, 1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jan.  1, 1989 
Jan.  1, 1989 

Jan.  1, 1989 
Jan.  1, 1989 

Jan.  1, 1989 
Jan.  1, 1989 

•Jan.  1,  1987 
Jan.  1, 1989 
Jan.  1, 1989 

*Jan.  1,1988 

Jon.  1, 1989 
Jan.  1,  1989 
Jan.  1, 1989 
1.1989 
1,1989 
1,1989 
Jan.  1, 1989 


Title 

140-199.— 
200-1199.- 
1200-M.... 

15  Parts: 

0-299 

300-799...., 
800-End 

16  Parts: 

0-149 

150-999..- 
lOOO-End... 

17  Parts: 

1-199 

200-239-.. 
240-End 


181 

1-149 

150-279.™ 
280-399..- 
400-End 

19  Parts: 
1-199.. 
200-M..-. 

20  Parts: 

1-399 

400-499.... 
500-Cnd 

21  Parts: 

1-99 

100-169..- 
170-199.... 
200-299-.. 
300-499— 
500-599..- 
600-799-.. 


800-1299 

1300-6id 

22  Parts: 

1-299 

300-M 

23 

24  Parts: 

0-199 

200-499 

500-699 

700-1699 

1700-Cnd 

25 

28  Parts: 

§§  1.0-1-1.60 

Si  1.61-1.169 

SS  1.170-1.300 

S§  1.301-1.400 

§S  1.401-1.500 — 

§{  1.501-1.640 

iS  1.641-1.850 — 

SS  *1.851-1.1000...- 

SS  1.1001-1.1400 

SS  1.1401-End -. 

2-29 

40-49 

50-299 

300-499.. 
500-599. 
600-Cnd.. 


phc# 

ItovMon 

Oat* 

10.00 

Jan.  1, 

1989 

21.00 

Jan.  1. 

1989 

12.00 

Jm.1, 

1989 

12.00 

Jai.1, 

1989 

22.00 

Jan.  1, 

1989 

14.00 

Jan.  1, 

1989 

12.00 

Jan.1, 

1989 

14.00 

Jan.  1, 

1989 

19.00 

Jan.  1, 

1989 

15.00 

Apr.1, 

1989 

16.00 

Apr.  1, 

1989 

22.00 

Apr.1, 

1989 

16.00 

Apr.l, 

1989 

16.00 

Apr.l, 

1989 

14.00 

Apr.l, 

1989 

9.50 

Apr.l, 

1989 

28.00 

Apr.l. 

1989 

9.50 

Apr.l. 

1989 

13.00 

Apr.l, 

1989 

24.00 

Apr.l, 

1989 

28.00 

-pr.1. 

1989 

13.00 

V-i. 

1989 

15.00 

Apr.l. 

1989 

17.00 

Apr.l, 

1989 

6.00 

Apr.l, 

1989 

28.00 

Apr.l, 

1989 

21.00 

Apr.l, 

1989 

8.00 

Apr.l, 

1989 

17.00 

Apr.l. 

1989 

6.50 

Apr.l 

1989 

22.00 

Apr.l 

1989 

17.00 

Apr.l 

1989 

17.00 

Apr.l 

1989 

19.00 

Apr.l 

1989 

28.00 

Apr.l 

1989 

11.00 

Apr.l 

1989 

23.00 

Apr.l 

1989 

13.00 

Apr.l 

1989 

25.00 

Apr.l 

1989 

15.00 

Apr.l 

1989 

25.00 

Apr.l 

1989 

18.00 

Apr.l 

1989 

15.00 

Apr.l 

1989 

28.00 

Apr.l 

1989 

16.00 

Apr.l 

1989 

19.00 

Apr.l 

,1989 

31.00 

Apr.l 

,  1989 

17.00 

Apr.l 

,1989 

23.00 

Apr.l 

,  1989 

20.00 

Apr.l 

,  1989 

14.00 

Apr.l 

,1989 

13.00 

Apr.l 

,1989 

16.00 

Apr.l 

,1989 

16.00 

Apr.l 

,1989 

7.00 

Apr.l 

,  1989 

6.50 

Apr.l 

,1989 

24.00 

Apr.l 

,1989 

14.00 

Apr.l 

,1989 

25.00 

Jutyl 

,  1968 

VI 
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rate 


Prtc#       RffvMon  ObI# 


2tl 

0-99 

MO-499. 
500-899. 
90O-1899.. 
1900-1910... 
1911-1925 -, 

'  1926 

1927-6id 

ao  Parts: 

0-199 

200-^99. 

700-&d 


31  Parts: 

0-199 

200-fnd , 

32Psrta: 
1-39.  VoL  1... 
1-39,  Vol  ».„ 
1-39,  VoL  «.. 

1-189 

190-399.. 

400-629 

A30-699.„ 

*70fr-799 

aoo-M 

33  Parts: 

1-199 

200-&d 

34Pwts: 

1-299 

30(W99._..._ 

400-6i<__ 

3S 

36Psrts: 

1-199 

200-M.. 
37 

38  Parts: 

0-17 

18-fed. 

►39 

401 

1-51.... 

52  __.„ 

S3-«0.. 

61-80- 

81-85.. 

81-99.. 


100-149 

150-189- 

190-299 

300-399™ 

400-424._ 

425-699 

700-W.._ 

41ClMptors: 

1.  1-1  ID  1-10 

1, 1-11  ••  AnMndh.  2  (2  KMrvarf) . 

3-6. _ 

7 

8 

18,  Vol.  I,  Pom  1-5 

18,  Vot.  1,  Ports  6-19 

18,  Vol.  ■,  Pom  20-52 

19-100.._ 

1-100 

101.. 

102-200. 

201-{nd... 


17.00 
7J0 
26.00 
12.00 
29.00 
9.00 
11.00 
24.00 

21.00 
14.00 
18.00 

14.00 
17.00 

15.00 
19.00 
18.00 
21.00 
27.00 
22.00 
13.00 
17.00 
19.00 

MM 
20.00 

22.00 
12.00 
26.00 
10.00 

12.00 
21.00 
14.00 

21.00 
19.00 
14.00 

23.00 
27.00 
28.00 
11.00 
11.00 
25.00 
25.00 
24.00 
24.00 
8J0 
23.00 
21i» 
31.00 

13.00 
13.00 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 

8.00 
25.00 
11.00 

8.50 


Mr  1,1989 
My  1.1989 
My  1.1989 
My  1.1989 
My  1.1988 
My  1.1989 
My  1.1989 
My  1,1988 

My  1.1989 
My  1,1989 
My  1,1988 

My  1.1989 
My  1.1988 

«  My  1.1984 
«  My  1.1984 
«  My  1,1984 
My  1,1988 
My  1, 1988 
My  1,1989 
My  1.1989 
My  1.1989 
July  1.1989 

My  1,1989 
My  1.  1989 

My  1,1988 
My  1,1988 
Myl,  1988 
My  1.1989 

Myl,  1989 
My  1.1989 
Myl,  1989 

Myl.  1988 
Myl.  1988 
Myl,  1989 

My  1,1988 
Myl,  1988 
Myl,  1988 
Myl.  1989 
Myl,  1989 
Myl,  1988 

My  1.1988 
Myl.  1968 
Myl,  1988 

My  1,1968 
Myl.  1989 
Myl,  1988 
My  1.1968 

•Myl,  1964 
•My  1,  1964 

•  My  1,  1964 
•Myl.  1964 
•Myl,  1964 
•Myl,  1984 
•Myl,  1964 
•Myl,  1964 
•Myl,  1984 
•Myl,  1984 

•  My  1,  1984 
Myl,  1969 
Myl,  1968 
My  1,  1969 
Myl,  1988 


TNto 

42  Parts: 

1-60 

61-399 

400-429„.. 
430-Ciid 


431 

1-999 

1000-3999 

4000-Bid _, 


45Psrts: 

1-199 

200-499.... 
500-1 199 _ 
1200-lnd... 


4«Psrts: 

1-40 

41-69 

70-89 


90-139... 

140-155. 

156-165. 

166-199. 

20(M99_.. 

500-EMd 

47Pafta: 

0-19 

30-39.. 
40-69... 
70-79._ 
80-M.. 


48  Chapters: 

1  (Pom  1-51). 

1  (Pom  52-99). .„ 

2  (Pom  201-251). 
2  (Pom  252-299). 

3-6.- - „ 

7-14 „ 

15-iBd. 

4»Parta: 

1-99 


100-177 

178-199 

200-399 

400-999 

1000-1199. 
1200-Cad 

50  Parts: 

1-199 

200-599 

600-Cnd. 


PriM 

ntvWonOoto 

15.00 

Od.  1.  1988 

5J0 

Oct.  1,  1988 

22.80 

0e».  1,  1968 

22.00 

Od.  1.1988 

15.00 

Oct.  1,  1988 

26.00 

Oct.  1,  1988 

T1.88 

Oct.  1,1988 

20.00 

Oct.  1.  1988 

17jOO 

Oct.  1, 1988 

9M 

Oct.  1,  1988 

24.00 

Oct.  1,1988 

yjM 

Oct  1.1988 

14.00 

Od.  1.1988 

14.00 

Od.  1.  1988 

7.S0 

Od.  1. 1988 

12.00 

Od.  1,  1988 

}2M 

Od.  1,  1988 

13.00 

Od.  1,  1988 

M.00 

Od.  1,  1988 

20.00 

Od.  1,  1988 

10.00 

Od.  1.  1988 

18.00 

Od.  1.1988 

MilO 

Od.  1.  1988 

9.00 

Od.  1,  1988 

18.00 

Od.  1,  1988 

».80 

Od.  1,  1968 

28.00 

Od.  1,  1988 

18.00 

Od.  1. 1988 

18.00 

Oct  1,1988 

18.00 

Od.  1.1988 

20.00 

Od.  1.  1988 

25.00 

Od.  1.1988 

UJOO 

Od.  1.1988 

13.00 

Od.  1.1968 

24.00 

Od.  1.1988 

20.00 

Od.  1.1988 

19.00 

Od.  1.  1988 

24.00 

Od.  1.1988 

18.00 

Od.  1,1968 

18.00 

Od.  1.1968 

17.00 

Od.  1,  1988 

13.00 

Od.  1. 1988 

13.00 

Od.  1.  1988 

Comply  1989  CF8  sm 620.00 

MkrofkJwCFREdWah 

Cowpixt  tel  (om-limo  moOing) 125.00 

Compiatt  s«  (OM-iM  moing) 115.00 

Subscription  {nmhi  m  issuod) 185.00 

Subscnpiiin  (imM  « issuod) 185.00 

Subscription  (moM  as  issuod) 188.00 

IndMduai  copias 2.00 


OK  bidni  aMl  Rndbgs  Aids 29.00  Mi.  1.  1969 


1989 

1984 
1985 
1987 
1988 
1989 
1989 


Ok 
V. 


»« <<  ctmpiaiiim,  this  vtlwM  and  ol  prtviout ' 
s'"  >.■».»  Mure*. 
ttn  vokim*  «>«rt  promulgaMd  during  Hit  pwtod  Jan.1,  1988  le 


49 
OR 


Bacao*  rut*  3  » 
at  oparmonr 

3 1      .«       .    li  ...MM  ijswd  jonuarr  1.  mS.  linatd  b»  iWuinl 

No  liwi.t^'  **  ■     vr  ■ht',   -.-isfcjww  w*r*  ^-'^f'^-iqat*^  iirmQ  *H«  &«nn4  Ion.  1,  1987  H  OOC. 
1968.  ^te       '^   j'l^  j^.^;    ',  uj*i3  rtK-,K*i*  . .- ,     ^-ifixix:  :w  :  m^M^m^ 

Ikl  My   1,    iiiAi  <rtiwn  uj  ji  \.rn  ?m--  :j">a«i»  a  non  arty  for  Parti  1-39 

For  4*  M  Mxt  of  Ih*  Do<«n$«  Ac»        ■    -^jtMtiom  in  Ports  1-39,  eontM  Urn 
OS  votumti  issuod  as  ol  My  1,  1984,  cans^um^  ruM  scr^ 

H»k*f  I.  198S  oMaa  «4  4t  OO  Oiaptan  t-lOO  tan>^-  ««  »  «  ■«..««  I  le 
indMri«a.Forlh«Mla>ta<pcacuraaMBln9ulal)oatiaCha(iMti.  .  a.  4i.  .-arttrf!  aaihaan 
vokmws  issuad  oi  al  July  I.  1984  containing  Mnt*  chapMrs. 


S-041999        0002(00X20-NOV-89-14:56:23) 


Microficlii;  Editions  A\^ailabl 


5-  .1 


•  • 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut>scription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulatfons, 
comprising  approximately  193  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current  year's 
volumes  are  mailed  to  subscrit>ers  as 
issued.  Or,  the  previous  year's  full  set 
may  be  purchased  at  a  reduced  price 
and  mailed  as  a  single  shipment. 

Microfiche  Subscription  Prices: 

Federal  Register: 

Of)e  year:  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 

Previous  year's  full  set:  $115 
(single  shipment) 


Superintendent  of  Documents  Subscriptions  Order  Form 


•6462 

DYES, 


USA 


C/Mrge  four  order. 
/ft  9My! 
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generaf  appHeabiRy  and  lagat  aBacW  nott 
of  wtiich  are  ksyetf  to  met  oodlM  It 
the  Cotte  of  Feetora^  nagutationa.  whfch  it 
pubNahed  \lni^^^   v>  «ihc<;  pursaanf  I9  44 
U.S.C.   1510 

Tlw  Gbd*  c^     irotf(.»-   "^egaialiaaa  <s  ^-""tn 
by  Wm  Sup^xtt^ti^ker-n     i  Patmaai  u . 
Pricea  af  »>eM.    -x^s  aie  Hsted  »  ttw 
first  FEDERA^   -^  jiSTER  iasufl  of  eacb 
week.  1 1 


DEPAmHENT  OF  JUSTICE 

ln»m»0ratk>i*-  II  nd  'fetifraMalloB 

8  CFR  Part  287 
[INS  Na  1224>89] 

FMd  Officei'-a,  fomm*.  amx  OutMcs. 

aochct:  bninlgratian  and  Natoralizatfon 

Service,  fostice^ 

ACnoifeFmalruIe. 

suMMMkAv-  T^  r«  Samt  rair  wS  pemril 

treated  in  an  identical  manner  a» 
domestic  Rcords.  Thk  «r!)  heift 
ejqicditolbe  obtaining  o*  -e'-;orBm  irM-  asr 

in  a  varietv  nf  Servicp  proceecansni  wjcft 
a»de|>or'atiim.  r.xclusion  ana  -TScmsiKm. 
The  Sen  tre  m  attpr-.fjtiiijs  !o  arrcsicrattJ 
the  •ktaininK  oi  recoms  »,>  QmcKjKi  to# 
reaaowal  of  crminaf  aiien«  wfto  arw 
citizen*  Of  rutit-'- a iS  w  >.,.«;, «.c,t.  '~n  -aM--: 
instaacea,  lb  »  *iii  »r.  ve  •&«  S^tv-m,!. 
detention  oasts  wh^tt:  aw^mnf^  -Jm 
receipt  of  docusit  n.s  d.utr,t:v.i  i!r«}  in 
accordance  with  0  viK  _ii:'  o,:,, 
EFFECTIVE  aATE.  Xovt.-niiHT  ^S,  ,  a^*- 
FOn  FURTtdLM  IHfORMAnON  COMTACT:  ba 

L  Frank.  Seruur  bptcn.  Aaent. 
Inv'-'i'';;  ^■'.iU'S  Div'su>r._  Room  '241). 
Immigr -I •  ttKi!  fcnfi  Saiur<i'iirit!o»  Servtrc. 
425IS<Jfctri.  *ivV  ,  '«^aaamjftce.  'iX    .lilSSft, 

suPPiiiwHuTAW'y  mpom*Mrmm  i  nm 
final  riiif  *i-^i  .nc  ti  expediang  th*- 
rece^l  ot  Caniwisan  jscverHmeatai 
recsrda.  Thij*  *  parti cutariy  importaivr  '?. 
the  Service  when  sfeking  tn  ootam 
criminal  con .        '  s  ■  '^p "^f    •  .     Ht^a/a* 
are  requests  1  r^y  ar.  ttam.arbiiou  istTviFf 
through  an  INS  cusjru.*.  off.i,*'  ijai>*;iii  u^. 
the  locat-Ujn  ivheie  tftt;  rpcurtlii  kr« 
located.  VVhtin  !.■".»:  iecurtis  are  .">-■l^  .vtt 
by  thai  cffuje.  ;;  t»  !W;ni  to  ij.tf 
apprwpriate  \ir.encan  con&u  .»>-.«:  k.j. 
autbenticatiiXL  U  l«  tjieu  r«tujn»eci  :,*.  iNS 
to  be  foiw.aj:i>^a  lu  »:«  i^llw^*;  ■«.g...<iily 
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requacttng  fbe  rcoord.  I^  aUmmating  the 
authentkaliai,  mm  fiaw  ooumnif  8tef> 
is  removed  IlifdewMtf  AatAcreeerd 
keeping  lystem  of  tlie  CanadHMt 
govermnnrta)  recorefe— federal 
provincial  and  local  are  comparable  to 
oar  tmn  and  iiat  aoAentieatioB  by  an 
Ancriean  eonflalite  fa  est  BBaeecmary 
step  in  Ae  proccM.  Shortening  tfce  time 
\o  obtain  records  can  conserve 
resources  by  reducing  the  time  and 
npeiwc  ncimaaaiji  t»  detikt  Canadian 
citMsene  S0ff  Bfldonsfe  cac&i^  exptuwos 
from  &e  United  States  because  of  fteir 
history  of  crminal  conduct 

The  Service  published  a  prepoeerf  reie 
in  the  Federa  I  R  pgt«rtf»r  on  Septembet  18, 
1989 at  54  FH  i&i&     I  he  comment 
period  Ibr  the  proposed  nrie  ended  on 
October  18. 1989.  Tire  Service  received 
only  one  comment.  The  commeirter 
stated  that  the  langttage  of  die  pioposed 

rule  wonM  appear  to  suggest  ftat  onljF 
records  from  the  federal  govenunenC  of 
Canadta  are  affected.  The  commeoter 
recommended  tftat  the  words  "Issued  by 
a  Canadian  govenunentar  antily" 
appearing  in  the  proposed  rule  b« 
substituted  by  Che  words  lasued  by  the 
Government  of  Canada  oi  any  political 
subdivision  thereof."  It  was  the 
intention  of  the  Service  that  att 
Canadian  governmental  e»t'rU<r»i  be 
includedin  the  rule— fee  r  ,..  ^.uvtncM^ 
and  local  In  contidehng  tka 
commenter'a  fmpotfd  Laagiag^  U  was 
felt  that  Local  govcmmenta  were  not 
political  nibdivisions  of  0»r»^d»  but 
rather  Bubdivision&  of  tke.  praviacea.  An 
analogy  might  be  made  that  the  United 
Staler  govemioent  could  not  BorraaUiy 
interfere  with  a  ledrawiag  oi  county 
lice*  by  a  State  ahseBi  some 
efiacrinnatary  purpose  since  the  county 
is  a  subdivisioB  ot  the  State  aod  not  at 
the  United  States  federal  gpvenanant 
However,  to  alleviate  any  cQacciv«ye 
mieiaterpcetation  el  the  i-anM^sfii  nl^  it 
has  been  amended  to  tea  * 

isaued  by  m  Caimiiwmgo^  >         t^ 
entity  n^thin  ^  geepapii^4MU 
boundaries  ol  Caaada  *  *  *  "  wUck 
should  asiM  iM  deai  tlMt  {adaiai, 
provincial  aad  lee^  gttuag— mU 
documents  ace  induded  within  the  reach 
of  thera^. 

Id  accordance  with  5  U.S.C.  flfl6(bl.  tik* 
Comminsianec  CTtifi—  that  tkia>  wile  wiM 
not  have  a  rigpyficant  nraifir  iaiyaci 
on  a  aubataatifll  Bomber  ctf  smaU 
entitica>  Thia  ift  not  a  Boatoi  rale  witfaia 
the  aeanbit  oi  avctioa  Hbi  ai  EXX 


iz^on,  Ror  OOC8  uus  nue  atrf&  tetferanem 
implicetiom  wuiraiifiBg  Ae  praperalioB 
of  a  Federal  Aaaessmeat  ia  aceotdame 

wMftRO.  laeiz 

list  of  SufajaeU  in  B  CFK  Part  2817 

Adaiiiiislralive  practice  end 
praccduie;  Akens^  SubpocMn, 
Depoctattao. 

Aocardin^^  part  2B7  of  Chapter  I  of 
title  8  of  the  Cdde  of  Federal  Regulationa 
is  amended  aa  followa: 

PART  287-fieLD  OFRCCIW; 
pr^WFSw  i»ir> DUTIES 

1.  Ttie  auttuaily  citatioa  for  pert  287  la 
revised  to  raad  ae  £aUo«K 

AiAoritr  •0.5.CL  TM0;  1W2, 1225.  t2Ml 
1253, 1252, 13S7:»CrR  part  X 

2.  In  i  287.fi^  a  new  pazafcaph.  Cd}  k 
added  to  read  as  fallows: 


S287A 


[df  Conodii.  fa  any  proceedings  under 
this  ckapter,  ait  effieiet  record  oreiifcy 
thertia,  iaaaad  hf  a  Cknadiaa 
govctaaieala)  eatity  wittiii  tbc 
gt  :"   i ':  cal  baaMbriea  of  Canada, 
w&ea  ^oaaiaaiUe  far  any  parpeaa,  akaS 
b«  caUeacad  hy  a  certified  cop]F  al  iM 
original  record  attested  by  dte  eflkial 
having  legai  c— lady  oi  tha  aaoaad  er  ky 
an  authorized  deputy. 

Dated:  October  31, 19891 
CUrenca  ICCbatB. 

AsBosiate  Commiuioner.  Eafarcemenl 
Irmnigration  and  Naturalization  Sarvice. 
[FR  Doc.  S9-27t53  Filed  llr-27-89i  8:46  an) 
BHXlHa  oooc  «4M-ia4l 


DEPAHTMEKT  OF  THE  TREASURY 

OtOea  of  tte  CwnpitroUar  of  Ilia 
Cufiawey 


12  CFR  Parts 
(Docket  Ho.  89-151 


nuivai  ^oanve^  ancr  riucaunrav  nir 
Corporafe  *cff*'*We«;  Raeafywabtp 
Conaervato  s  c 

AQENCV:  Office  d  the  Canqitotter  of  tke 
Currenqr.  Treasury. 
ACnONE  Final  rate. 

SUMMAftV:  Thia  iaal  nde  artiBuiatea^  fiar 
the  first  time  in  a  regulation^  eattasa  of 
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the  factors  the  Office  of  the  Comptroller 
of  the  Currency  ("OCC)  may  consider 
in  determining  whether  to  appoint  a 
receiver  for  a  national  bank.  These 
factors  are  a  national  bank's  net  worth 
and/or  its  liquidity.  In  addition,  this 
final  rule  changes  the  OCC's  method  of 
measuring  net  worth  for  insolvency 
purposes.  The  major  change  in 
measuring  a  bank's  net  worth  is  the  use 
of  equity  capital,  rather  than  primary 
capital.  By  using  equity  capital  as  the 
measure,  a  bank's  allowance  for  loan 
and  lease  losses  ("ALLL"),  also  known 
as  the  loan  loss  reserve,  is  excluded 
from  the  calculation  of  net  worth.  This 
change  is  intended  to  bring  the  OCC's 
measiu'ement  of  net  worth  more  closely 
in  line  with  generally  accepted 
accounting  principles  ("GAAP').  This 
final  rule  does  not  alter  the  method  of 
determining  insolvency  on  a  liquidity 
basis.  In  adopting  this  amendment,  the 
OCC  does  not  limit  its  discretion  to 
consider  other  factors  in  assessing  the 
solvency  of  a  national  bank.  Further,  the 
OCC  expects  to  continue  its  long- 
standing practice  of  satisfying  itself  of  a 
bank's  insolvency  on  a  case-by-case 
basis,  taking  into  account  all  relevant 
facts  and  circimistances  involving  the 
particular  bank  under  consideration. 
EFFECTIVE  DATE:  December  28, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Feme  Fishman  Rubin,  Attorney.  Legal 
Advisory  Services  Division.  (202)  447- 
1882,  or  Kennard  L  Page,  National  Bank 
Examiner,  Special  Supervision  Division. 
(202)  447-1719. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  published  a  notice  of 
proposed  rulemaking  ("NPRM")  in 
connection  with  this  amendment  on  July 
5, 1989  (54  FR  28072).  Subsequently, 
Banking  Biilletin  89-26  was  issued  to 
bring  the  NPRM  to  the  attention  of  the 
banking  commimity. 

The  OCC  is  issuing  this  rule  for  two 
reasons.  First  as  12  U.S.C  191  is  not 
specific  as  to  what  constitutes 
"insolvency,"  the  OCC  has  great  latitude 
in  determining  whether  a  national  bank 
is  insolvent.  "Therefore,  the  OCC 
believes  it  will  be  helpful  to  specify,  in 
the  form  of  a  regulation,  certain  of  the 
factors  it  may  consider  in  determining 
insolvency.  Second,  the  OCC  wants  to 
notify  the  public  of  a  change  in  the 
method  by  which  it  will  measure 
national  banks'  net  worth  in  making 
insolvency  determinations. 

The  OCC's  decision  to  change  its 
method  of  measuring  a  bank's  net  worth 
for  the  purpose  of  determining  solvency 
is  based  upon  the  following 
considerations: 


•  The  OCC's  experience  indicates 
that  the  public  interest  will  be  better 
served  by  closing  a  bank  when  the 
institution's  equity  capital  has  been 
depleted.  Events  during  the  past  several 
years  have  shown  that  once  a  bank's 
equity  capital  is  exhausted,  the  bank 
has  virtually  no  chance  of  recovery 
without  government  or  outside 
intervention.  Recapitalization  by 
existing  ownership  has  been  rare. 
Moreover,  it  has  been  the  OCC's 
experience  that  permitting  an  institution 
to  continue  operations  when  its  owners 
no  longer  have  any  financial  interests  at 
stake  encourages  imprudent  operations, 
including  occasional  abuse  of  high-cost 
funding  sources,  and  results  in  increased 
losses.  Such  continued  operations  also 
adversely  affect  the  industry  as  a  whole, 
placing  healthy  competitors  at  a 
disadvantage. 

•  The  change  in  calculating  net  worth 
is  needed  to  make  the  OCC's  practices 
conform  more  directly  with  GAAP. 

•  The  OCC  believes  that  the  final  rule 
will  facilitate  the  sale  of  insolvent 
instututions  and  result  in  savings  to  the 
Federal  Deposit  Insurance  Corporation 
("FDIC"). 

•  The  OCC  believes  that  banks  with 
no  equity  capital  may  experience  a  loss 
in  customer  confidence  and  therefore 
may  not  be  influenced  by  constraints 
ordinarily  imposed  by  market  discipline. 
By  using  equity  capital  to  measure  a 
bank's  net  worth,  such  situations  may 
occur  less  frequently. 

Legal  Discussion 

(1)  Statutory  Authority.  Under  12 
U.S.C.  191,  "[wjhenever  the  comptroller 
*  •  *  become[8]  satisfied  of  the 
insolvency  of  a  national  banking 
association,  he  may  *  *  *  appoint  a 
receiver,  who  shall  proceed  to  close  up 
such  association."  Case  law  interpreting 
this  authority  has  established  that  the 
Comptroller  has  a  great  deal  of 
discretion  in  reaching  a  determination  of 
insolvency.  Adams  v.  Nagle,  303  U.S.  532 
(1938)  ["Adams"]:  Liberty  National 
Bank  of  South  Cotolina  v.  Mcintosh,  16 
F.2d  906  (4th  Cir.  1927). 

(2)  Insolvency  Factors.  The  factors  the 
OCC  has  ordinarily  considered  in 
determining  whether  a  national  bank  is 
insolvent  are  net  worth  and  liquidity. 
Under  the  net  worth  factor,  a  national 
bank  may  be  declared  insolvent  when 
its  Uabihties  exceed  its  assets. 
Commercial  National  Bank  in 
Shreveport  v.  Connolly,  178  F.2d  1004 
(5th  Cir.  1949).  Under  the  liquidity  factor, 
a  bank  may  be  declared  insolvent  when 
it  is  unable  to  meet  its  obUgations  as 
they  matxu^.  Smith  v.  Witherow,  102 
F.2d  638  (3d  Cir.  1939)  ["Smith");  In  re 
Liquidation  of  Franklin  National  Bank, 


381  F.  Supp.  1390  (EJ)H.Y.  1974) 
["Franklin"). 

In  the  past,  the  OCC  has  considered 
these  factors  in  declaring  banks 
insolvent,  using  case-by-case  analyses. 
See  In  re  Conservatorship  of  Wellsville 
National  Bank,  407  F.2d  223  (3d  Cir.), 
cert,  denied,  396  U.S.  832.  reh.  denied, 
396  U.S.  949  (1969)  ["Wellsville"); 
Franklin,  381  F.  Supp.  1390  (E.D.N.Y. 
1974)  (use  of  either  factor  appropriate 
under  12  U.S.C.  191).  A  bank  can  be 
insolvent  under  both  factors.  See  Golden 
Pacific  Bancorp  v.  Clarke,  No.  85-2384 
(D.D.C.  1986).  affd.  837  F.2d  809  (D.C 
Cir,).  cert,  denied.  109  S.  Ct.  233  (1988). 
The  OCC  is  not  limited  to  these  two 
factors  and  may  employ  others  to 
determine  insolvency.  However,  this 
final  rule  discusses  only  the  net  worth 
and  liquidity  factors.  In  its  current  form, 
S  5.49  does  not  set  forth  any  criteria  for 
determining  the  insolvency  of  a  national 
bank. 

The  Final  Rule 

This  final  rule  amends  the 
receivership  provisions  and  deletes  the 
conservatorship  provisions  of  12  CFR 
5.49.  Section  5.49  deals  with  the 
appointment  of  receivers  imder  12  U.S.C. 
191  and  conservators  under  12  U.S.C. 
201  et  seq.,  the  Bank  Conservation  Act 
("BCA"). 

On  August  9, 1989,  the  BCA  was 
substantially  amended  by  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989,  Public  Law  No. 
101-73, 103  Stat.  183  ("FIRREA").  The 
current  conservatorship  provisions  in 
§  5.49  are  inconsistent  with  the  language 
of  the  BCA,  as  amended.  Therefore, 
these  provisions  are  deleted,  and  the 
authority  citation  and  title  of  the 
regulation  are  amended  accordingly. 
The  OCC  may  exercise  its  authority 
under  the  BCA  without  a  regulation; 
thus,  this  authority  is  not  limited  or 
otherwise  affected  by  the  changes 
implemented  by  this  regxilation. 

The  receivership  provisions  of  S  5.49 
set  forth  the  OCC's  authority  to  appoint 
a  receiver.  In  most  cases,  the  OCC 
appoints  the  FDIC  as  receiver.  See  12 
U.S.C  1821(c).  Section  5.49  also 
establishes  certain  procedures  for  the 
payment  of  claims  in  cases  in  which  the 
OCC  does  not  appoint  the  FDIC  as 
receiver. 

The  final  rule  changes  the 
receivership  provisions  of  (  5.49  to 
articulate  the  net  worth  and  liquidity 
factors  for  determining  national  bai^ 
insolvency.  In  addition,  this  final  rule 
establishes  a  new  method  of  measuring 
a  national  bank's  net  worth  for 
insolvency  purposes,  but  does  not 
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^  '.  the  raethod  of  measurmg 
B^oJifitjr  for  insolvency  pnrprmen. 

Primary  CafiUl  and  Equity  Capital 

Tire  OCC  %as  declared  nationa?  h»n!i;« 
insoKeat  oa  a  net  worth  basis  wh*^ 
primary  capital  is  depleted,  ie..  whe»» 
bank's  liabilities  exceed  it&  assets  pdua 
its  ALLL  For  this  purpose,  the  OCC  hat. 
used  the  definition  of  "primary  capitaT* 
found  at  12  CFR  3.2(c).  The  OCC  has 
considered  a  bank's  primary  capita)  tc 
be  a  fune&nal  substitute  for  its  net 
worth.  TKis  approach  has  not  been 
re^nared  by  'ww  but  has  bf^enaeed  as 
aninlBnai  giiid«>un(> 

With  tlua  finai  mie.  the  OCC  is 
confiiuHiH§  its  defuiitioa  of  net  wortb  to 
GAAP.  Nam;  the  OCC  wiU  measure  net 
worth  ss  the  bank  »  eqmty    ripllrf.  j'a, 
its  avets  minus  ^ts  .tabiiities.'VhvAIUL 
will  not  be  counted.  Ttnis.  tfae  OCCnafy 
declaie  a  baak  insuivenc  wben  its  cqeity 
capital  (rather  than  its  primary  ci^taQ 
is  exhausted.  For  the  purpose  ^ 
determining  insoivency,  tha.  bank's 
equity  capitai  wiii  mclwicc 

(l)G(BBHBOf)  »Ka  re  holders'  equity 
"Comnos tin r«() olden'  p<n>ir\  '  mvana 
comia^  stock,  common  mock  SLirphis,.  • 
undiviifed  proftta.  captiai  reserves, 
adjustmeuta  ia  t&eoniiktttive  afikct  at 
foaeigQ  curreoQr  traaslatian.  les&any  act 
unrealisecf  loss  on  macIietBble  equity 
securities.' 

(2}  Ireful  ed  stock  sad  retated'  surplus:. 

This  measure  of  equity  omits  items 
witk  characteristic*  of  both  debt  asd 
eqjuity.  For  example,  long-tecm 
subordinated  debt  and  naodatory 
convertible  debt  isatrumnta  ax9  not 
counted  as  equity.  Hofwevei,  debt  may 
convert  to  equity  capital  as  defined 
above;  upon  conversion,  it  wifl  be 
included  ia  a  hank's  eqioity  mpj^at 

The  major  difference  between,  the 
OCC's  past  use  of  pnmaty  cApjtat  {qi 
measuring  a  bank's  net  worth  and  &e 
final  rule's  use  of  equity  capital  for  the 
same  purpose  is  the  exclusion  of  the 
bank's  ALLL  This  revised  measuiement 
of  net  worth  does  not  alter  the  OCCs 
reqmrement  that  all  national  banks 
maintain  an  adequate  ALLL  A  bankli 
failure  to  maintain  an  adequate  ALLL  is 
unsafe  or  unsound  banlting  practice  that 
may  lesult  in  a  cease  and  desist  order 
under  12  U.S.C.  ISlSCbJ.  Such  failure 
maji  also  consfitxUe  a  violation  of  12 
U.S.C.  T61  which  may  result  in  the 
imposition  of  civil  money  penalties 


'Tlw  fioalckaaa  i]iliii»d«iaition."lMiaa|raat 
unrealized  l<M»on  maAatefah  aecurities."  Kaa  hatn, 
■Itervd  slightly  from  the  tangua^  in  the  M>RM.T&la 
changa  ta  na>  aabata iittw.  It  las- baev  made  to 
confoi^tiM  loatmle  with  !hc  tnatnaaltaaKiar 
rimaatidatart  Rapaats  of ''  -  '—f  wfhw—  [iraU 
report  tef  irtlaaal  lytmulga  ted  by  tha  Pedaral 
Finaitcial  IbatflMfan  Bkamination  Diimcit 


under  12  V.S.C.  95(1^  and  12  U.S.C. 
1818(i). 

CoDnwBts  fBceivBu 

The  OCC  received  IS  comments  in 
response  to  the  f&WM.  The  connnenters 
incnde  natiuuHl  hankft  thrifi'  and 
banking  industry  trade  associaffons.  and 
»  committee  comprised  of  members  from 
academia  and  tfie  indtijtty.  GeneraSy. 
this  committee  analyzes  mnneroBS 
issues  facing  the  fmandal  services 
industry.  Nine  commenters  generally 
favored  tfie  OCC's  proposat  six 
commenters  g^neral^  opposed  the  new 
regulation. 

The  major  issues  raised  by  tfce 
commenters  faff  into  five  categories. 
These  categories  arr  (t)  The  OCCs  use 
of  diflerent  de&iitfons  of  capital:  [Zf 
exclusfon  of  tfie  ALLL  from  the  net 
worth  caictriation:  f3)  tieatmait  of 
hybrid  debt-equity  insfc  luiienta,  (4)  ease- 
by-case  application  of  the  new  rule;  and 
(5)  additjoasl  eoumients  and 
suggestioRS.  Eacit  comment  eatefory  ia 
diecussed  below. 

(1)  The  OCC's  Use  ofDiffeteal 
DefiuMiaoA  of  ^"p'*^ 

Aflinriierof  coHraenters  obiected  t» 

the  use  of  different  dpfmirmHs    f  capital. 
Some  coomenterg  tu^estMi  tticti  the 
OCC  herald  use  ttie  dkiiMeB  of  capital 
adapted  ia  the  Rn^k  Baft ed  Qqwtal 
("RSCT)  Guide  hne«  for  delHinBn; 
ixtsehreacy  on  a  net  worth  basrsi 

The  OOC  ui  aware  ttia  t  (Bering 
de&i^iocs  of  capita)  couid  cause  some 
coB&sion.  and  has  cnn^idKSd  i 
the  RBC  defrnition  of  ca^ftitiar^ 
puvpaaa  dk  d^termmine  set  worth 
insolvency.  For  tne  reasaaa  dfacassed 
r.  however,  tlie  OCC  has 

tne  den.nTT'.PB  ef  capital 
for  dolCBBUHg  Bet  w  ijitti  mscivcocy 
serves  a  diSneat  purposK  ina 
determining  the  adeouacv  of  a  bank's 
capital  OB  an  oogoing  b^tsis.  In  ten 
regard,  the  RBC  defiiution  of  capUal  is 
inappropriatt  aa  a  messivc  for 
detKTBtning  a  bank's  sotvoKT. 

In  a  net  worth  calculation,  the  ameunt 
of  rspitrti  availabic  to  a  InMiaess  is  one 
measve  of  its  viability  a!  a  "pT'ff" 
time.  For  all  businesses,  equity  capitet 
represents  the  aiian>hoti±Rs'  ownership 
interest.  To  the  extPH!  of  thia  oameiship 
inters^  skarenoktem  mdy  .^axlfcipailr  is 
losses froB  b  3inps<i  uceratkms. 

Unlike  mot.  __i.;:ciies,  however, 
some  liabilities  of  nattooa)  basks,  i^.. 
deposito  up^  to  a  sMataey  liaBii,asa 
unwed.  Thus,  neton^BaffoBaf  bbrk 
owners  risk  lasses  as  a  result  of  bank 
actiooa;  FDIC  funds  ace  also  at  stakes  Aa 
eqMitjr  capital  is  dimiRfahcd  tkseagh 
losses,  ^wTCf  antt  greefef  rtex  of  toes  is 
shifted  to  FDIC  funds.  By  iu  nature,  this 


shutfng' of  risk  occurs  hi  fsiSng  banks 
and  may  encourage  less  sound  decisions 


pos 

FDIC  iaads.  tk»  OCC  kaa  c<BMladcd  tka* 
a  defiajtina  af  fi|iiiiJ  tka4  amfjh&i^izes 
e^^iuty,  aadliiiia,oMaiar  pa<ut.ip...u>k  m 
btninimt  1  o  aai  s.  ia  vgfitapuiim, 

\m  eonttast.  iie  RBC  CsiMinBa: 
consider  the  ajnount  of  capital 
necessary  to  support  the  credit  riak 
inherent  in  a  bnk's  aasels.  and  ce%uice 
the  minimuat  catiial-kxiakrwaiflbted* 
assets  ratis  ta  be  Bxst  over  the  opexatiag 
life  of  the  benL  Thus,  the  RBC  definition 
includes  limils  on  some  iDtangible 
assets,^  suck  as  qualij^kig  moitgage 
servicing,  rights  and  goodwilL  The 
definition  of  equity  capiZal  under  tke  net 
worth  factor,  however,  does  not 
specificafiy  exclude  intangfble  assets, 
liiis  treatment  reftects  As  fact  that  aO 
assets — tangle  and  intangible — are 
siAject  to  tire  same  GAAP  and 
reg  Ufa  till  y  accounting  requirements  for 
recognizing  impairments  nr  their  vahia. 
SpecfficaRy,  strch  an  Inipairiaent  must 
be  recorded  as  a  current  charge  to 
earnings,  hi  birs  redocmg  c^uitjr  capital. 
Thus,  e^wlf  capital  peAccto  vrnkj 
uninpatisd  asset  vahiesw  iimost 
msnsiagfui  meaaan  km  iaaolwcncy 
purposes. 

Further,  aaflta  ii»  feyareieBts  af 
RBC  ftis  — t  ■sn.saaijt  or  appfgpfiate 
to  make  qaalitalfps  jhtacttons  orptacs 
qunatilaiiiij  )imSmtmmmn  Ike 
comps— tiK  allgiUs  to  asks  sp  net 
worth  for  iaaoiaeiLjr  pwposes. 
Therefose.  to  cakslMK  tka  net  woKtli  off 
a  national  bo>lbte:CX£saM  wmuaiB 
all  of  its  pcefecred  stack  i 
•"JlhTTit  lifiiitritinn  tirgprHrti  nf  1 
perpetual  Qc  fanitod.  life  oahaa.  TUa 
treafanent  ia  appwf  ikiia  ha  a 
dpteraJBaMon  of  tks  sriMency  of  a  bank 
at  a  specific  tiaia.  Limited  Ule  prefenod 
instruments  that  bav«  noi  matared  sliU. 
represent  rftafeholders'  owsatship. 
ThtiSL  these  inatnunents  ■Kruilrt  bft 
included  in  tha  measure  of  the  bank's 
net  wortk  fbr  solvency  purposes. 

AdditiooaKy.  under  BBC  a  bank  awy 
include  Tier  2capital  cawpanents  only 
to  the  extent  of  ils  Tier  1  total  If  the 
baak  has  Tier  2  elements  that  exceed  its 
Tier  1  total,  it  may  not  include  thai 
excess  in  rnJniTatfng  its  risk-based 
capital  ratia  Thia  limitatiiM  is 
unnecessarily  lestcictlva  in  Ike  context 
af  a  solvency  deteiminatian,  because 
some  of  the  componenta  of  Tier  2 
represent  shareholders'  ownership.  This 
final  rule  does  not  fimft  the  use  of  any 
capital  component  that  qualifiies  aa 
equity  for  defermim'ng  the  msolvency  of 
a  national  bank. 
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(2)  Exclusion  of  the  ALU,  from  the  Net 
Worth  Calculation 

Many  commenters  addressed  the 
OCC'a  exclusion  of  the  ALLL  from  the 
net  worth  calculation.  Most  of  these 
commenters  supported  the  exclusion. 
Commenters  who  opposed  the  exclusion 
argued  that  the  OCC  should  include  at 
least  part  of  the  ALLL  in  the  deHnition 
of  capital  for  the  purpose  of  the  net 
worth  factor. 

Under  GAAP  and  regulatory 
accounting  principles  ["RAP"),  all  banks 
are  required  to  maintain  an  ALLL 
adequate  to  cover  estimated  losses 
inherent  in  their  loan  portfolios.  The 
ALLL  is  a  "valuation  reserve"  account, 
measuring  the  amount  of  impairment 
over  the  hves  of  the  loans  in  a  bank's 
portfolio.  Because  the  ALLL  is  dedicated 
to  absorbing  estimated  loan  and  lease 
losses,  and  its  level  is  set  to  reflect  the 
estimated  value  impairment  in  the  loan 
portfolio,  it  is  not  appropriate  to  include 
any  portion  of  the  ALLL  in  the  measure 
of  equity  capital  used  for  insolvency 
purposes. 

A  number  of  the  commenters 
preferred  using  the  RBC  definition  of 
capital.  These  commenters  apparently 
assumed  that,  as  a  result.  ALLL  up  to  a 
maximum  of  1.25%  of  a  bank's  risk- 
weighted  assets  could  be  counted 
toward  a  bank's  equity  capital.  These 
commenters  may  not  have  fully 
considered  the  application  of  the  RBC 
definition  in  the  context  of  net  worth 
insolvency.  An  example  may  help  to 
illustrate  this  application,  and  the 
accoimting  treatment  of  the  ALLL 

Assume  that  a  bank  experiencing 
substantial  loan  losses  has  depleted  its 
ALLL  through  charge-offs.  To  comply 
with  GAAP  and  RAP  requirements,  the 
bank  must  replenish  its  ALLL  to  reflect 
remaining  estimated  losses  in  its  loan 
portfolio.  The  ALLL  is  replenished 
through  a  provision  expense  charged 
against  current  earnings,  and  ultimately 
is  reflected  as  a  decrease  in  undivided 
proflts.  Because  undivided  profits  are  an 
element  of  common  shareholders' 
equity,  replenishing  the  ALLL  decreases 
the  bank's  equity  capital.  If  the  OCC 
used  the  RBC  definition  of  capital  for  the 
determination  of  net  worth  insolvency, 
this  decrease  would  reduce  the  amount 
of  the  bank's  Tier  1  capital.  Having 
reduced  its  Tier  1  capital,  the  bank 
would  also  have  to  reduce  the  amount  of 
any  Tier  2  capital  that  it  could  use  to 
calculate  total  capital  Thus,  as  a  bank 
approaches  insolvency,  fewer  and  fewer 
of  its  Tier  2  capital  components  are 
included  in  determining  net  worth. 


because  most  of  its  Tier  1  capital 
becomes  exhausted.* 

(3)  Treatment  of  Hybrid  Debt-Equity 
Instruments 

Hybrid  capital  instruments  such  as 
subordinated,  perpetual  and  mandatory 
convertible  debt  combine  the 
characteristics  of  debt  and  equity.  Some 
commenters  suggested  that  the  OCC 
count  hybrid  debt-equity  instnmients  as 
equity  in  determining  solvency.  These 
commenters  pointed  to  the  treatment  of 
these  instruments  in  the  RBC  Guidelines 
to  support  this  view. 

The  OCC  recognizes  that  these 
instruments  often  improve  the  overall 
strength  of  a  bank's  capital  position. 
Thus,  the  final  RBC  guidelines  allow 
bcmks  to  include  hybrid  debt-equity 
instruments  in  Tier  2  capital.  These 
instmments  may  be  coimted  as  capital 
(up  to  a  specified  proportion  of  Tier  1 
capital)  in  meeting  the  RBC 
requirements.  However,  as  explained 
above,  as  Tier  1  disappears  due  to 
losses,  those  hybrid  instruments  in  Tier 
2  are  no  longer  included  in  the  sum  of 
capital  items  for  RBC  calculations.  Thus, 
excluding  these  instruments  from  the 
sum  of  accounts  that  determine  a  bank's 
solvency  is  consistent  with  their 
treatment  in  the  RBC  guidelines. 

Another  important  consideration  for 
the  purpose  of  determining  insolvency  is 
that  these  instruments  are  not  available 
to  protect  against  losses  while  the  issuer 
is  operating  as  a  going  concern.  That  is, 
they  do  not  provide  the  ability  to  defer 
payments,  which  might  be  needed  when 
a  bank  experiences  losses  or  is 
confronted  by  other  financial  pressures. 
Tlius,  the  OCC  has  determined  that 
hybrid  instruments  should  not  be  treated 
as  equity  for  the  purpose  of  determining 
solvency.  However,  as  noted  above, 
debt  may  convert  to  "equity  capital",  as 
that  term  is  defined  in  the  final  rule; 
upon  conversion,  it  will  be  included  in  a 
bank's  equity  capital. 

Finally,  hybrid  debt-equity 
instruments  should  not  be  included  in 
the  definition  of  equity  capital  for 
insolvency  purposes  because  the  rights 
and  interests  of  a  bank's  debtholders 
are  different  from  those  of  its 
shareholders.  Debtholders  do  not  have 
the  voting  rights  of  common 
shareholders,  and  therefore  exercise 
little  control  over  the  bank.  In  addition. 


*  In  addition  to  the  iMuet  discussed  above. 
Mveral  conunentert  were  concerned  over  the 
determination  of  the  adequacy  of  the  ALLL  given  it* 
exclusion  from  the  net  worth  factor.  In  response  to 
this  concern,  it  should  be  noted  that  banker*  and 
examiners  must  follow  the  guidelines  currently  set 
forth  tn  Banking  Circular  201.  and  in  section  217  of 
the  ComptnUer't  Handbook  for  NoUonol  Bank 
Examineit. 


after  their  contractual  interest  payments 
are  received,  debtholders  have  no  claim 
on  a  bank's  residual  profits.  Thus,  the 
rights  and  interests  of  a  bank's 
debtholders  are  similar  to  those  of  its 
uninsured  depositors,  rather  than  its 
shareholders. 

(4)  Case-by-Case  Application  of  the 
New  Rule 

Several  commenters  expressed 
concern  that  the  new  rule  will  be 
applied  in  a  rigid  manner.  These 
commenters  suggested  that  the  OCC  will 
not  take  into  account  all  relevant  facts 
of  a  particular  situation  in  determining 
solvency.  In  this  regard,  the  OCC 
expects  to  continue  its  long-standing 
practice  of  making  determinations  of 
insolvency  on  a  case-by-base  basis, 
taking  into  account  all  relevant  facts 
and  circumstances  involving  the 
particular  bank  under  consideration. 

One  commenter  expressed  the  opinion 
that  the  OCC's  reservation  of  the  right  to 
consider  factors  other  than  the  two 
factors  set  forth  in  the  regulation 
undermines  the  OCC's  goal  of  stating 
the  "specific"  measurements  that  it 
usually  uses  in  determining  national 
bank  insolvency.  With  regard  to  this 
point,  the  OCC  is  responsible  for 
ensuring  the  safety  and  soundness  of  the 
national  banking  system  and  needs 
flexibility  in  its  decision-making.  That 
flexibility  is  granted  by  the  language  of 
12  U.S.C.  191  and  case  law,  and  is 
merely  reaffirmed  in  this  final  rule.  The 
OCC  will  continue  its  practice  of  making 
determinations  of  insolvency  on  a  case- 
by-case  basis.  The  OCC  anticipates  that 
the  two  factors  set  forth  in  the  new 
regulation  will  cover  the  vast  majority  of 
situations.  Thus,  the  OCC  is  being  as 
specific  as  possible  in  giving  guidance, 
while  maintaining  the  necessary 
flexibility  to  respond  to  diverse 
situations. 

Two  commenters  suggested  that, 
under  the  amended  regulation,  the  OCC 
might  close  a  bank  prematurely  before 
adequate  recapitalization  or  the  most 
advantageous  sale,  merger  or  other 
disposition  of  the  bank  could  be 
arranged.  Clearly,  the  submission  of  an 
adequate  recapitalization  plan,  or  the 
existence  of  a  feasible  merger,  purchase 
and  assumption,  sale,  or  other 
agreement  which  will  likely  result  in  the 
successful  disposition  of  the  bank,  may 
be  considered  by  the  OCC  as  part  of  its 
insolvency  decision-making  process. 
Twelve  U.S.C.  191  provides  that  when 
the  OCC  becomes  satisfied  of  the 
insolvency  of  a  national  bank,  it  "may 
*  *  •  appoint  a  receiver."  Thus,  it  is 
established  that  the  OCC  is  not  required 
by  law  to  close  an  insolvent  bank 
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immediately.  Easton  v.  Iowa,  188  U.S. 
220  (1903).  This  final  rule  is  consistent 
with  the  statute  and  relevant  case  law. 

Another  commenter  thought  that  the 
new  rule  would  result  in  the  closing  of 
solvent  banks,  because  the  ALLL  in  a 
particular  bank  may  be  more  than 
adequate  to  cover  its  estimated  loan 
losses.  In  this  regard,  it  should  be  noted 
that  the  issue  of  whether  a  bank's  ALLL 
is  adequate  will  be  one  of  the  factors  the 
OCC  will  consider  in  satisfying  itself 
that  the  bank  is  insolvent. 

Some  commenters  are  concerned  that 
the  OCC  would  close  a  national  bank 
without  notice  at  the  moment  the  bank 
exhausts  its  equity  capital.  In  the 
absence  of  fraud,  insider  abuse  or  other 
unusual  circumstances,  the  OCC 
generally  notifies  bank  management  and 
directors  of  the  need  for  additional 
capital  in  advance  of  possible  closure. 
This  practice  gives  the  bank  a  chance  to 
raise  capital.  In  fact,  in  the  vast  majority 
of  cases,  the  OCC  has  worked  very 
closely  with  bank  management  and 
directors  in  an  effort  to  recapitalize  and 
correct  deficiencies  cited  by  national 
bank  examiners.  In  sum,  a 
determination  of  insolvency  and  closing 
are  usually  tha  final  actions  after  the 
OCC  has  worked  with  the  bank  over 
time  in  an  effort  to  help  the  bank  solve 
its  problems  and  increase  its  capital. 

(5)  Additional  Comments  and 
Suggestions 

In  addition  to  the  general  categories  of 
comments  discussed  above,  several 
commenters  raised  issues  that  cannot  be 
placed  into  a  particular  category.  One 
commenter  expressed  the  opinion  that 
the  new  rule  will  apply  to  savings 
associations  because  section  301  of 
FIRREA  provides  that  the  capital 
standards  prescribed  by  the  Director  of 
the  Office  of  Thrift  Supervision  "shall  be 
no  less  stringent  than  the  capital 
standards  applicable  to  national  banks." 
This  regulation  is  being  adopted  by  the 
OCC  to  set  forth  insolvency  factors  for 
national  banks.  The  definition  of  "equity 
capital"  in  the  regulation  is  intended  to 
apply  only  to  national  banks. 
Furthermore,  this  final  rule  has  been 
developed  pursuant  to  its  statutory 
authority  in  12  U.S.C.  191,  a  statute  very 
different  from  the  insolvency  statute 
which  applies  to  thrifts. 

Two  commenters  suggested  a  phase-in 
period  for  the  new  regulation.  As  noted 
above,  this  final  rule  is  consistent  with 
the  OCC's  authority  under  12  U.S.C.  191 
and  relevant  case  law.  which  provide 
the  OCC  a  great  deal  of  discretion  in 
determining  whether  a  national  bank  is 
insolvent.  The  OCC  could  have 
implemented  this  change  in  its  practice 
without  promulgating  a  formal 


regulation.  The  OCC's  use  of  the 
rulemaking  process  has  effectively 
served  the  same  purpose  as  a  phase-in 
period,  by  notifying  the  banking 
community  of  the  proposed  change  in 
the  OCC's  practice  and  providing  an 
opportunity  to  comment  on  the  proposal 

Another  commenter  suggested  that  the 
OCC  should  measure  equity  capital  on 
the  basis  of  current  market  values  rather 
than  book  values.  This  is  not  precluded 
by  the  amended  regulation.  The  OCC 
may  use  market  values  and  other 
measurements  of  value,  under 
appropriate  circtunstances.  Further,  as 
noted  above,  this  final  rule  does  not 
alter  the  OCCs  discretion  to  consider 
other  factors  in  assessing  the  solvency 
of  a  national  bank. 

One  commenter  requested  the 
deletion  of  the  word  "usually"  in 
Banking  Bulletin  89-26  and  the  preamble 
to  the  notice  of  proposed  rulemaking. 
This  word  had  been  used  in  these 
documents,  but  not  in  the  proposed 
regulation  itself,  in  the  context  of  a 
discussion  of  the  factors  "usually" 
considered  by  the  OCC  in  determining 
insolvency  of  a  national  bank.  The  word 
"usually",  like  the  word  "may"  used  in 
the  proposed  and  final  regulation,  is 
intended  to  preserve  the  OCC's 
flexibility  and  discretion  in  making 
insolvency  decisions.  The  same 
commenter  also  felt  that  different 
insolvency  standards  are  applied  to 
small  and  large  banks.  This  perception 
is  inaccurate.  While  the  solvency  of 
each  national  bank  is  determined  on  a 
case-by-case  basis,  all  banks  are  judged 
according  to  the  same  insolvency 
factors,  regardless  of  their  size. 

Another  commenter  suggested  that  the 
OCC  adopt  an  additional,  "profitability" 
standard  of  insolvency.  In  the 
alternative,  the  commenter  proposed 
expanding  the  net  worth  factor  to 
recognize  a  profitable  going  concern.  As 
expressed  above,  the  final  rule  does  not 
preclude  the  OCCs  consideration  of 
other  factors,  including  profitability. 
After  the  final  rule  is  adopted,  the  OCC 
will  continue  its  current  practice  of 
satisfying  itself  of  a  bank's  msolvency 
on  a  case-by-case  basis. 

This  commenter  also  proposed  that 
the  OCC  implement  a  notice  and 
rebuttal  mechanism,  whereby  banks 
would  be  notified  when  they  may  be 
declared  insolvent  by  the  OCC  and 
would  be  given  a  right  to  rebut  and 
appeal  the  determination  of  insolvency. 
In  this  respect,  neither  12  U.S.C  191  nor 
case  law  provides  for  a  hearing  and 
review  procedure.  It  is  well-estabUshed 
that  the  special  character  of  bank 
insolvencies  justifies  the  absence  of  pre- 
insolvency  hearings.  See,  e.g.,  Franklin, 


381  F.  Supp.  at  1392;  Cf  Fahey  v. 
Mallonee,  332  U.S.  245,  253  (1947). 

Further,  national  banks  are  aware  of 
their  level  of  equity  capital  and  are  on 
notice  of  the  basic  factors  the  OCC 
usually  considers  in  making  insolvency 
determinations.  Moreover,  as  discussed 
above,  in  the  absence  of  fraud,  insider 
abuse  or  other  imusual  circumstances, 
the  OCC  worics  with  bank  management 
and  directors  over  a  period  of  time  in  an 
effort  to  recapitalize  the  bank  and  avoid 
its  insolvency.  Thus,  numerous 
mechanisms  are  already  in  place  to 
"warn"  banks  of  trouble  and  to  give 
banks  the  opportunity  to  respond  to  the 
OCCs  concerns. 

Similarly,  under  the  better-reasoned 
authorities,  the  OCC's  declaration  of 
insolvency  is  not  subject  to  judicial 
review.  See,  e.g.,  Wellsville,  407  F.2d  223 
(3d  Cir.),  cert  denied.  396  U.S.  832,  reh. 
denied,  396  U.S.  949  (1969); 
Wannamaker  v.  Edisto  National  Bank 
of  Orangeburg,  62  F.2d  696  (4  th  Cir. 
1933);  Munro  v.  Post,  23  F.  Supp.  308 
(E.D.N.Y.  1938),  affd,  102  F.2d  686  (2d 
Cir.  1939).  The  OCCs  insolvency 
determination  involves  "agency  action 
•  *  *  committed  to  agency  discretion  by 
law"  and,  thus,  is  exempt  from  judicial 
review  under  the  Administrative 
Procedure  Act  5  U.S.C.  701(8)(2). 

Moreover,  the  plain  language  of  12 
U.S.C.  191  places  the  determination  of 
national  bank  insolvency  within  the 
Comptroller's  discretion  because 
insolvency  occurs  "whenever  the 
comptroller  shall  become  satisfied  of 
its  existence.  The  need  for  prompt 
action  and  the  nature  of  the  decision  to 
close  a  national  bank,  involving  agency 
expertise  on  a  wide  range  of  economic 
and  policy  matters,  strongly  support 
non-reviewability.  See,  e.g.,  Adams,  303 
U.S.  at  540-541  (1938):  Suntex  Dairy  v. 
Block,  666  F.2d  158, 164  (5th  Cir.).  cert 
denied,  459  U.S.  826  (1982). 

The  proposed  rule  does  not  change 
this  principle  of  non-reviewabifity. 
Specifically,  the  OCC  is  not  restricting 
its  discretion  with  respect  to 
determining  insolvency  in  such  a 
manner  as  to  permit  judicial  review.  The 
language  in  the  proposed  rule  has  been 
modified  to  make  clear  this  intent. 
Accordingly,  the  final  rule  does  not 
articulate  definite  standards  that  rigidly 
define  insolvency.  Rather,  the  rule 
publicly  describes  factors  that  may, 
among  others,  be  considered  by  the 
OCC  in  determining  whether  it  is 
satisfied  that  insolvency  exists. 

A  few  commenters  expressed  doubt 
concerning  OCC's  reference  to  a  loss  in 
customer  confidence  as  a  reason  in 
support  of  its  proposal.  The  OCC 
believes  that  deposit  vvithdrawals  have 
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occurred  in  banks  having  no  equity 
capital  due  to  declines  in  depositor 
confidence  in  such  institutions. 

Certain  conunenters  questioned  the 
impact  on  the  FDtC  funds  of  the 
proposed  is^alatiim.  The  CXX 
anticipates  that  the  FDIC  will  benefit 
from  the  new  rule  in  two  ways.  First,  the 
FDiC  receives  the  benefit  of  any 
amounts  held  in  a  failed  bank's  ALLL 
intended  to  cover  estimated  losses  in 
the  bank's  loan  portfolio.  This  factor 
should  reduce  the  FDlCs  costs 
connected  wttfa  the  dispositian  of  the 
institutian.  Second  the  OCC  believes 
that  this  final  rule  wiU  increase  the 
number  of  potential  investors  for 
insolvent  national  banks.  Investor 
interest  should  be  greater  in  a  bank 
which  is  closed  before  it  accrues 
asbatantial  c^rating  losses  in  excess  of 
itsoapitaL 

Finally,  one  oommenter  was 
caacemed  that  the  tiqoidity  factor  is  too 
imprecise.  The  language  in  the  &ial  rule 
for  (he  Uquidity  factor  is  consistent  with 
established  practice  under  12  US.C.  IBl. 
See  Smith.  102  F.2d  63«  (3d  Cir.  1939); 
Franklin.  381  F.  9upp.  1390  (£D JJ.Y. 
1974). 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regnlatory  Henbitity 
Act  S  U.S.C  605(b).  it  is  certified  that 
this  amendment  will  not  have  a 
substantial  economic  impact  on  a 
significant  number  of  small  entities.  As 
noted  above,  the  OCC  will  make«ach 
deteraiaatea  of  iasalvency  on  a  ca«e- 
by-case 'basis.  Under  4he  new 
tefHlatioiis,  such  determination  will  be 
bMed  on  a  national  bank's  liquidity  «r 
equity  position,  not  its  aise.  The  new 
rule  is  consistent  with  the  intent  of  the 
Regulatory  Flexibility  Act  and  the 
apphcatian  of  (he  rule  will  not  be  unduly 
burdensome  to  small  banks. 

Executive  Order  12291 

The  OCC  has  detemlned  that  Ibis 
amendment  is  not  a  "major  rule"  and 
therefore  does  not  require  a  Regulati^y 
Impact  Analysis. 

list  of  Sobjects  bi  12  CFKPait  S 

National  banks.  Banking. 
Receivership,  Conservatorship. 
Insolvency. 

Authority  and  Inautaace: 

For  the  reasons  set  forth  in  the 
preamble,  part  5  of  chapter  I  of  title  12  af 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  belsac 


PART  5-{AMEN0ED] 

1.  The  autfaarity  oitotieB  fariPartS 
continues  to  read  as  follows: 


Authority:  U\iSC\et-mq.x  U  CSC 
93(a). 

2.  Section  5.49  is  xevised  to  read  as 
follows: 

9*9v    nvcvfWfwp. 

(a)  Authority.  12  U.S.C.  191-200. 

(b)  Procedures.  Sections  5.8  throu^ 
5.14  do  not  apply  to  receiverships. 

(c)  Receivership.  If  the  Office 
be(X)mes  satisfied  that  a  national  bank 
is  insolvent  it  may  appoint  a  receiver 
for  such  bank. 

(1)  Factors  for  determining 
insolvency.  Pursuant  to  12  U.S.C.  191,  a 
receiver  may  be  appointed  to  close  vp 
the  affairs  trfa  notional  barik  whenever 
the  Office  shall  become  satisfied  of  the 
bank's  insolvency.  In  determining 
whether  it  is  satisfied  that  a  bank  is 
insolvent  the  Office  may  consider  die 
following  factors,  among  others: 

(i)  Net  worth.  The  Office  may  consiser 
whether  fte  bank's  liabilities  exceed  its 
assets.  A  bank's  liabfltties  shall  exceed 
its  assets  when  its  equity  coital  is 
eliminated  by  losses.  For  the  purpose  of 
reaching  a  determination  trf insolvency, 
the  bank's  equity  capital  shall  consist  of: 

(A)  Common  shareholders' equity. 
"Common  shareholders;  equity"  means 
common  stock,  common  stock  surplus, 
undivided  profits,  ca|iita1  reserves, 
adjustments  for  the  cumulative  effect  of 
foreign  curency  translation,  less  any  net 
unrealized  loss  on  marketable  equity 
securities. 

(B)  Prtif  erred  stock  and  related 
surplus. 

(ii)  Uquidity.  The  Office  may 
deem  a  "ational  bank  insolvent  when  it 
is  unable  to  meet  its  obligations  as  they 
mature. 

(2)  Federal  Deposit  Insurance 
Corporation  as  receiver.  In  cases  in 
which  the  Office  is  required  to  appetnt 
the  Federal  De|>osit  Insurance 
Corporation  as  receiver,  tiiat 
corporation  prescribes  tbe  procedures  it 
faUows  in  liquidation  of  the  insolvent 
bank. 

(3)  Other  receivers.  In  those  cases  in 
which  the  Office  does  not  appoint  the 
Federal  Deposit  bourance  Corpotation 
as  receiver,  it  may  appoint  a  receiver  trf 
its  choice.  The  Office  prescribes  a  form 
of  proof  of  ofami.  Tht  receiver  appointed 
by  the  Office  issues  a  aertificate  of  proof 
of  claim  to  dlaionnts  i«s4iopro\«  their 
claims  to  the  satifisfaction  of  tbe  Office 
or  establish  their  claims  by  litigBtion. 

Dsted:  November  21.1989. 
RolMrt  U  Cbuka, 
CemptroUer  of<tiie  Qiaemcy. 
[PR  Dec  »-27751  FOed  U-47-89;  KM  asq] 

SSJjm  coot  4S10-3MI 


DEFHRTMEirr  OF  THANSPORTATIOH 

Fadaral  Aviation  AdminiatovSofi 

1«CFRPart39 

[Docket  No.  ••^M-22S-AO;  Amdt  3»- 
6402] 

Aliwoithlwaa  OtrecOvca;  Boeing 
Model  737-300  and  -400  Series 
Airplanes  Equipped  Wttti  CFM 
International  CRI56-3  Series  Engines 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUHMAinr:  This  amendment  adopts  a 
new  airwordriness  directive  (AID^. 
applicable  to  certain  Boeing  Model  737- 
300  and  -400  series  airplanes,  equipped 
with  CFM  International  CFM36-3  series 
engines,  which  requires  modification  of 
the  engines  idle  circuitry  to  inhibit  the 
in-flight  low  idle  capabilfty.  This 
amendment  is  prompted  by  four 
incidents  of  engine  Qameouts  that 
occurred  during  descent  through 
thunderstorm  activity.  This  condition,  if 
not  corrected,  could  result  in  additional 
dual  engine  flameouts  and  thus 
jeopardize  safe  flight  and  landing. 
EFFECTIVE  DATE:  December  11, 1989. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle.  Washington  96124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  9010  East  Margmal 
Way  South,  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  Bray,  Propulsion  Branch. 
ANM-140S:  telephone  (206)  431-1969. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Higbw^ 
South.  C-66066,  Seattle.  W^hington 
98168. 

SUPfn.EinMT/yiV4WORMATtON:  There 
have  been  four  incidents,  two  recent,  of 
engine  flameouts  of  Modd  737-300 
series  airplanes  during  inadvertent 
thunderstorm  enoounters.  fat  the  first  of 
die  two  recent  incidents,  an  airplane 
experienced  a  single  engine  flameout 
during  descent  through  184)00  feet  after 
entering  sudden  rain  and  hail.  At  11,000 
feet,  the  pilots  nosed  the  airplane  ever 
and  obtained  a  successful  windmill 
restart.  In  the  second  recent  incident  an 
airplane  experienced  a  dual  engine 
ftameest  after  enasiatering  hail  and  ice 
(no  rain)  at  17.000  feet  dnring  die 
descent  into  the  destination  airport.  The 
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airplane  was  in  the  vicinity  of 
thimderstorm  activity.  The  engines 
recovered  from  their  sub-idle  condition 
widiout  pilot  action  at  14,000  feet.  Both 
of  these  incidents  were  caused  by 
airplane  immersion  Into  surrounding 
thunderstorm  activity.  This  condition,  if 
not  corrected,  could  result  in  additional 
dual  engine  flameouts  due  to  an 
inadvertent  encounter  with 
thunderstorm  activity. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  737- 
77 A1028  (for  the  Model  737-300). 
Revision  2.  dated  October  27. 1989,  and 
737-77Aia25  (for  the  Model  737-400). 
dated  October  12, 1989,  which  describe 
the  modification  procedures  necessary 
to  inhibit  the  engines'  in-flight  low  idle 
capability,  thus  increasing  the  engine 
minimum  percent  Ni  flight  idle  to  the 
existing  High  Idle  (approximately  28%  to 
33%  Ni).  This  modification  increases  the 
engines'  flameout  margin  approximately 
50%,  thus  significantly  reducing  the 
possibility  of  engine  flameout  during  an 
inadvertent  thunderstorm  encounter. 
These  Alert  Service  Bulletins  provide 
instructions  to  add  the  engine  high  idle 
control  and  indication  system  on  the 
Model  737-300  series  airplanes,  and 
incorporate  the  minimum  high  idle 
modification  into  the  existing  engine  idle 
control  and  indication  system  on  the 
Model  737-100  series  airplanes. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
modification  of  the  engine  idle  circuitry 
to  remove  in-flight  low  idle  capability,  in 
accordance  with  the  alert  service 
bulletins  previously  described. 

This  is  considered  further  interim 
action,  in  conjunction  with  AD  88-13- 
51-Rl.  Amendment  39-6088  (53  FR 
49978;  December  13. 1988).  That 
previously  issued  AD  is  appUcable  to 
Model  737-300  series  airplanes  and 
requires,  among  other  things,  a  revision 
to  the  Airplane  Flight  Manual  (AFM)  to 
require  operation  with  an  minimum  Ni 
engine  speed  of  45  percent;  engine 
ignition  in  the  FLIGHT  position  when 
flying  in  or  near  moderate  to  heavy  rain, 
hail,  or  sleet  and  the  avoidance  of  flight 
In  moderate  to  severe  thunderstorm 
activity.  The  requirements  of  that  AD 
action  were  incorporated  into  the  basic 
Model  737-400  type  design  prior  to  its 
certification.  Experimental  engine 
design  8olution(8)  are  currently  under 
evaluation.  Pending  the  result  of  these 
engineering  evaluations  and  flight  tests, 
the  FAA  may  consider  further 
rulemaking  to  require  incorporation  of  a 
final  engine  design  change  into  the 
existing  Boeing  Model  737-300  and  737- 
400  fleet 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 


is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Theref'-'^,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
imsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  tbe  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  108(8)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  737-300  and  -400 
series  airplanes,  identified  in  Boeing 
Alert  Service  Bulletins  737-77 A1028, 
Revision  2,  dated  October  27, 1989,  and 
737-77 A1025,  dated  October  12. 1989, 
certificated  in  any  category.  Compliance 
required  within  60  days  after  the 
effective  date  of  this  AD,  unless 
previously  accomplished. 


To  reduce  the  risk  of  engine  flameout 
during  inadvertent  airplane  immersion  into 
thunderstorm  activity,  accomplish  the 
following; 

A.  For  Model  737-300  geries  airplanes: 
Modify  the  engine  idle  circuitry  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-77A1026,  Revision  2,  dated 
October  27, 1989. 

Note:  This  action  is  hi  addition  to  the 
actions  required  by  AD  88-13-51-Rl, 
Amendment  39-e088,  for  the  Model  737-300 
series  airplanes. 

B.  For  Model  737-400  series  airplanes: 
Modify  the  engine  idle  circuitry  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-77 A1025,  dated  October  12, 1988. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Seattle  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  SeatUe. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  Soudi,  SeatUe. 
Washington. 

This  amendment  becomes  effective 
December  11, 1989. 

Issued  in  Seattle,  Washington,  on 
November  15, 1989. 
Steven  B.  Wallace. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  89-27832  FUed  11-27-89;  8:45  am] 

BtUNta  coot  4t10-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  175  and  177 


[Docket  Na  8W-0376] 

Indiract  Food  Additivas;  Aditasivas 
and  Componants  of  Coatinga  and 
Polymara 

AQENCV:  Food  and  Drug  Administration. 
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action:  Final  rule. 


SUMMAMV:  The  Food  and  Drug 
Administration  (FDA]  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  hydroxybotyhin  oxide, 
monobutyltin  tri8(2-ethylhexoete),  and 
dibutyhin  oxide  in  the  production  of 
polyester  resins  to  be  used  in  resinous 
and  polymeric  coatings  and  cross-linked 
polyester  resins.  The  polyesters  are 
intended  for  use  in  contact  withiood. 
This  action  is  in  response  to  a  petition 
filed  by  M4T  Chemicals,  Inc. 

dates:  Effective  November  28, 1969; 
written  objections  and  requests  for  a 
hearing  by  December  28, 1989. 

ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305J,  Food  and  Drug 
Administration,  Rm.  4-82,  5880  Fishers 
Lane.  P --'---^ lie,  MD 20857. 

FOR  FU?rf  «£«!  INFOfOMTION  COmmCT. 
Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-33S),  Food 
and  Drug  Administration,  2D0  C  St.  SW.. 
Washington.  DC  20204,  202-472-5690. 

SUPPUMWTARY  infomiation:  In  a 
notioe  ^fished  in  the  Fedasri  Register 

of  December  7. 1988  (53  FR  49359),  FDA 
announced  that  a  food  additive  petition 
f^AP  BBiUS)  had  been  filed  by  M&T 
Chemicals.  Inc  c/o  1150 17th  St.  NW.. 
Washington.  DC  20038,  proposing  that 
S  175.300  iifisi/70u«  and  polymeric 
coatings  (21  CFR  175.300)  and  S  ir7J2A2D 
Polyester  reaina.  cross-linked  (21  CFR 
177^420)  be  amended  to  provide  for  the 
safe  use  of  hydrated  monobutyltin 
oxide,  monobutyltin  thoctoate,  and 
dibutyltin  oxide  in  the  production  of 
polyester  resins  to  be  uaed  in  resinous 
and  polymeric  coatings  and  cross-Unked 
polyester  resins.  The  polyesters  are 
intended  for  use  in  ctmtact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  finds  that  monobutyltin  tris- 
(2-ethylhexoate]  and  hydroxybutyltin 
oxide  are  more  specific  terms  for  Ae 
additives  monobutyltin  trioctoate  and 
hydrated  butyltin  oxide,  respectively. 
Thus,  the  agency  is  adopting  ftiis 
preferred  nomenclature  for  the  proposed 
food  additives.  The  agency  also 
concludes  that  the  three  catalysts, 
hydroxybutyltin  oxide,  monobutyltin 
tris(2-ethylhexoate),  and  dibutyltin 
oxide,  are  safe  for  vat  in  the  production 
of  polyester  resins  to  be  used  in  resinous 
and  polymeric  coatings  and  cross-linked 
polyester  resins.  The  agency  is 
amending  the  food  additive  regulations 
by  listing  these  three  cait^ysts  in  new 
S  175.300{b)(3)(vii)(e)  and  by  including 
these  catalysts  in  the  table  in 
9  177.a420(b],  es  eet  forth  belotf . 


In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Apjdied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  ihe  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  tiie 
documents  avaflable  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
si^iificant  impact  and  the  evidence 
supporting  Siat  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  ajn.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  28, 1989  file 
with  the  Dockets  Management  Branch 
(address  above]  written  objections 
thereto. 

Each  objection  shall  be  sepsrsftdly 
numbered,  and  each  numbered  objection 
shall  specify  with  partioalarity  the 
provisions  of  the  regulation  to  which 
objection  is  made  and  the  grounds  for 
the  objection.  Each  numbered  objection 
on  which  a  hearing  is  requested  shall 
specifically  so  state.  Failure  to  request  a 
hearing  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  that  objection.  Each 
numbered  objection  for  which  a  hearing 
is  requested  shall  include  a  detailed 
description  and  analysis  of  the  specific 
factual  information  intended  to  be 
presented  in  support  of  the  objection  in 
the  event  that  a  hearing  is  held.  Failure 
to  include  such  a  description  and 
analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  the  objection.  Three  copies  of 
all  documents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  docimient.  Any  objections 
received  in  response  to  the  regulation 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  ajn.  and 
4  p.m..  Monday  through  Friday. 

List-ofSofctjects 

21  CFR  Part  175 

Affiiesires.  Pood  afldiUves,  Food 
packaging. 


21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  mnder  tbe  FetteraJ  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  the  Food  Safety  and 
Applied  Nutrition.  21  CFR  parts  175  and 
177  are  amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESI VES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  cttation  for  21 CTR 
part  175  continues  to  read  as  follows: 

Authodty.  Sees.  201.  402.  400.  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.tl  321.342.  348,  376). 

2.  Section  175.300  is  amended  by 
adding  new  paragraph  (b)(3)(vii)(e)  to 
read  as  follows: 


S  175.300 
coatings. 


Resinous  and  potymoiic 


(vii)  •  -  * 

(eO  Catalysts: 
Dibutyltin  oxide  (CASHeg.  Na  81&-0fr- 

64.  not  to  exceed  0.2  percent  of  ihe 

polyester  resin. 
Hydroxybutyltin  oxide  fCAS  Reg.  No. 

2273-43-0).  not  to  exceed  0.2  percer* 

of  the  polyester  resin. 
Monobutyltin  tri8(2-ethyHjexoatB)  (CAS 

Reg.  No.  23850-94-4).  not  to  exceed  0.2 

percent  of  the  polyester  resin. 

*  •        •        *        • 

PART  t77— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

3.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

AullMdty:  Sees.  201, 402. 409,  706  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348,  378). 

4.  Section  177.2420  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
addig:^  under  item  "3.  Catalysts:",  three 
new  entries  to  read  as  follows: 

(177.2420    Polyastar  rodna,  cross^nnked. 

•  •        •        •        • 


IM  of  wtrntancM 


UmilMons 'flHMs  tif 
Asnanl%  wmM  of 
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List  of  KJtMtancas 


Umitationa  (Iknits  of 

addition  oxpressod  as 

percent  by  wrei^ht  of 

finished  resm) 


Dibutyltin  oxMa  (CAS 
Reg.  No.  81&-08-6). 


Hydroxytxityttin  oxide 
(CAS  Rao.  Na 
2273-43-0). 


Monobutyttin  tfi8(2- 
ettiythexoala)  (CAS 
Rbq.  No.  23850-04- 
4>. 


For  use  in  the 
potycondensation 
reaction  at  levela  not 
to  exceed  0.2  percent 
of  tt>e  potyestar  resia 
•  • 

'Foruselntfw 


fraction  at  lavats  not 
to  exceed  0.2  percent 
of  the  polyester  resin. 

•  • 

For  use  in  the 
pofycor>densation 
reaction  at  levels  not 
to  sMcead  0.2  percent 
of  the  polyester  resin. 


Dated:  November  16, 1989. 

Ftad  R.  Shank, 

Director,  Center  for  Food  Safety  and /^plied 
Nutrition. 

[FR  Doc.  89-27809  Filed  11-27-89;  8:45  am] 

MLUNO  CODE  4MO-0t-M 

21  CFR  Part*  436  and  442 

[Dockat  No.  S9N-0412] 

AntiOioiic  Drugs.  Cephalexin 
Hydrochlorae  Mooo^vd?  ate  Tablet* 

AQENCV:  Food  and  Drug  Administration. 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  antibiotic  drug,  cephalexin 
hydrochloride  monohydrate  tablets.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  establish  its 
safety  and  efHcacy. 

DATES:  Elective  December  28. 1989; 
written  comments,  notice  of 
participatioa  and  request  for  hearing  by 
December  28, 1989;  data,  information, 
and  analyses  to  justify  a  hearing  by 
January  29, 199a 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

RM  FURTHER  INFORMATION  CONTACT: 
Peter  A.  Dionne,  Center  for  Drug 
Evaluation  and  Research  (HFD-520). 
Food  and  Drug  Administratioa  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 
443-429a 


8UPPUEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
writh  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  antibiotic  drug, 
cephalexin  hydrochloride  monohydrate 
tablets.  The  agency  has  concluded  that 
the  data  supplied  by  the  manufacturer 
concerning  this  antibiotic  drug  are 
adequate  to  establish  its  safety  and 
efficacy  when  used  as  directed  in  the 
labeling  and  that  the  regulations  should 
be  amended  in  21  CFR  436.215  by  adding 
a  new  entry  to  the  table  in  paragraph  (b) 
and  adding  new  paragraph  (c)(ll),  and 
by  adding  new  S  S  436.367, 442.28,  and 
442.128  to  provide  for  the  inclusion  of 
accepted  standards  for  this  product 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  signiBcant  e^ect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Objections 

This  final  rule  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  FI3A  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  in  the  public 
interest  This  final  rule,  therefore, 
becomes  effective  December  28, 1989. 
However,  interested  persons  may,  on  or 
before  December  28. 1989,  submit 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  ajn.  and  4  p jn.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  December  28. 1989,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  January  29, 
1990,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 


justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  whose  request(s) 
the  hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  deual  of  a 
hearing  are  contained  in  21  CFR  314.300. 

Ail  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  imder 
21  U.S.C.  331(j)  or  18  U.S.C  1905.  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  ajn.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjecte  in  21  CFR 

Part  436 

Antibiotics. 

Part  442 

Antibiotics. 

Therefore,  under  Ihe  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dtugs,  21  CFR  parts  436  and 
442  are  amended  as  follows: 

PART  436-TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  436  continues  to  read  as  follows: 

Authority:  Sec  507  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

2.  Section  436.215  is  amended  by 
alphabetically  adding  a  new  entry  to  the 
table  in  paragraph  (b),  and  by  adding  a 
new  paragraph  {c)(ll)  to  read  as 

follows: 

{436^15    Dissolution  teat 
•        •        •        •        • 
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OoMgaform 


Ptwolt^kyt  nwdktfn 


Rotation  t«ta> 


Samplng  time<8) 


Apparatua 


Caphalaidn  hydrocNorida  monOiydrata  tatXets....  900  mL  iSstined  watar. 


100    45  mm 


I  Rotation  rata  o(  baskat  or  paddto  atining  alomont  (revoiutiona  par  minute). 


(c)  •  •  • 

(11)  Cephalexin  hydrochloride 
monohydrate.  Assay  for  cephalexin 
activity  of  the  cephalexin  hydrochloride 
monohydrate  as  directed  in  S  442.28  of 
this  chapter,  and  use  U.S.P.  dissolution 
apparatus  1  (10  mesh  basket).  Use  the 
sample  as  it  is  removed  from  the 
dissolution  vessel. 
*       •       •       *        • 

3.  New  {  436.367  is  added  to  Subpart  P 
to  read  as  follows: 

(  436^7    Thin-tayer  chromatOQraphic 
ktefrtity  test  for  c«i)tuil«xln  hydroctilorid*. 

(a)  Equipment — (1)  Chromatography 
tank.  Use  a  rectangular  tank 
approximately  23  X  23  X  9  centimeters, 
with  a  glass  solvent  trough  in  the  bottom 
and  a  tight-fitting  cover.  Line  the  inside 
walls  of  the  tank  with  Whatman  #3  MM 
chromatographic  paper  or  equivalent. 

(2)  Plates.  Use  20  X  20  centimeter  thin 
layer  chromatographic  plates  coated 
with  silica  gel  60F-254  or  equivalent  to  a 
thickness  of  250  microns. 

(b)  Developing  solvent  Mix 
ethylacetate,  acetonitrile,  water  and 
glacial  acetic  acid  in  volumetric 
proportions  of  42:14:18:14,  respectively. 

(c)  Preparation  of  the  spotting 
solutions.  Prepare  a  solution  of  the 
sample  containing  25  milligrams  per 
milliliter  of  cephalexin  hyd^chloride  in 
water.  Prepare  a  solution  of  cephalexin 
monohydrate  reference  material  at  a 
concentation  of  25  milligrams  per 
milliliter.  Add  water  and  0.1N 
hydrochloric  acid  in  a  dropwise  mode 
until  the  material  is  completely 
dissolved. 

(d)  Procedure.  Pour  the  developing 
solvent  into  the  glass  trough  at  the 
bottom  of  the  chromatography  tank. 
Cover  and  seal  the  tank.  Allow  it  to 
equilibrate  for  1  hour.  Prepare  a  plate  as 
follows:  On  a  line  2  centimeters  from  the 
base  of  the  plate,  and  at  intervals  of  2 
centimeters,  spot  approximately  5 
microliters  of  the  standard  solution  to 
points  1  and  3  and  approximately  5 
microhters  of  the  sample  solution  to 
point  2.  After  all  spots  are  thoroughly 
dry,  place  the  plate  directly  into  the 
glass  trough  of  the  chromatography 
tank.  Cover  and  seal  the  tank.  Allow  the 
solvent  front  to  travel  approximately  15 
centimeters  from  the  starting  line. 
Remove  the  plate  from  the  tank  and 
allow  it  to  air  dry. 


(e)  Evaluation.  View  the  dry  plate 
under  ultraviolet  light  (254  nanometers). 
Measure  the  distance  the  solvent  front 
traveled  from  the  starting  line  and  the 
distance  the  spots  are  from  the  starting 
line.  Calculate  the  Rt  value  by  dividing 
the  latter  by  the  former.  The  sample  and 
standard  should  have  spots  of 
corresponding  Ri  values  of 
approximately  0.35. 

PART  442-CEPHA  ANTIBIOTIC 
DRUGS 

4.  The  authority  citation  for  21  CFR 
Part  442  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  357). 

5.  New  S  442.28  is  added  to  Subpart  A 
to  read  as  follows: 

(442^8    Cephalexin  hydrochloride 
moiMhydrate. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Cephalexin  hydrochloride 
monohydirate  is  the  hydrochloride  salt  of 
7-{D-alpha-aTmno-alpha- 
phenylacetamido)-3-methyl-3-cephem-4- 
carboxyhc  acid  monohydrate.  It  is  so 
purified  and  dried  that: 

(i)  Its  potency  is  not  less  than  800 
micrograms  and  not  more  than  880 
micrograms  of  cephalexin  per  milligram 
on  an  "as  is"  basis. 

(ii)  Its  moisture  content  is  not  less 
than  3.0  nor  more  than  6.5  percent 

(iii)  The  pH  of  an  aqueous  solution 
containing  10  milligrams  per  milliliter  is 
not  less  than  1.5  nor  more  than  3.0. 

(iv)  It  gives  a  positive  identity  test. 

(v)  It  is  crystalline. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
S  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  S  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  cephalexin  potency,  moisture. 
pH,  identity,  and  crystallinity. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drug  Evaluation  and 
Research:  10  packages,  each  containing 
approximately  500  milligrams. 

(b)  Tests  and  methods  of  assay — (1) 
Cephalexin  potency.  Proceed  as  directed 
in  9  442.40(b)(l)(ii),  except  that 
"cephalexin"  is  substituted  at  each 
occurrence  of  "cephradine". 


(2)  Moisture.  Proceed  as  directed  in 
i  436.201  of  this  chapter. 

(3)  pH.  Proceed  as  directed  in 

S  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  10 
milligrams  per  millihter. 

(4)  Identity.  Proceed  as  directed  in 
S  436.367  of  this  chapter. 

(5)  Crystallinity.  Proceed  as  directed 
in  9  436.203(a)  of  this  chapter. 

6.  New  9  442.128  is  added  to  subpart  B 
to  read  as  follows: 

(442.128    Cephalexin  hydrochloride 
monohydrate  tablets. 

(a)  Requirements  for  certification— {1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Cephalexin  hydrochloride 
monohydirate  tablets  are  composed  of  . 
cephalexin  hydrochloride  monohydrate 
and  one  or  more  suitable  and  harmless 
lubricants,  colorings  and  coating 
substances.  Each  tablet  contains 
cephalexin  hydrochloride  monohydrate 
equivalent  to  250  milligrams,  333 
milligrams  or  500  milligrams  of 
cephalexin.  Its  cephalexin  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  120  percent 
of  the  number  of  milligrams  of 
cephalexin  that  it  is  represented  to 
contain.  Its  moisture  content  is  not  more 
than  8.0  percent.  The  tablets  pass  the 
dissolution  test.  It  passes  the  identity 
test  The  cephalexin  hydrochloride 
monohydrate  used  conforms  to  the 
standards  prescribed  by  9  442.28(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 

9  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  adaition  to  complying  with  the 
requirements  of  9  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(A)  The  cephalexin  hydrochloride 
monohydrate  used  in  making  the  batch 
for  cephalexin  potency,  moistiu*,  pH, 
identity,  and  crystallinity. 

(B)  The  batch  for  cephalexin  content, 
moisture,  dissolution,  and  identity. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drug  Evaluation  and 
Research. 

(A)  The  cephalexin  hydrochloride 
monohydrate  used  in  making  the  batch: 

10  packages,  each  containing 
approximately  500  milligrams. 

(B)  The  batch:  A  minimum  of  36 
tablets. 
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(b)  Tests  and  methods  of  assay— {1) 
Cephalexin  content  Proceed  as  directed 
In  9  442.1 40c(b)(l](ti).  except  that 
"cephalexin"  is  substituted  at  each 
occurrence  of  "cephradine". 

(2)  Moisture.  Proceed  as  directed  in 
i  436.201  of  this  chapter. 

(3)  Dissolution.  Proceed  as  directed  in 
9  436.215  of  this  chapter.  The  quantity  Q 
(the  amount  of  cephalexin  dissolved)  is 
not  less  than  75  percent  at  45  minutes. 

(4)  Identity.  Proceed  as  directed  in 
S  436.367  of  this  chapter. 

Dated:  Nov«nl>er  15, 1988. 
Saimntw  R.  Youm, 

Deputy  Director,  Office  of  Compliance. 
Center  for  Drug  Evaluation  and  Research. 
(FR  Doc.  89-27763  Filed  11-27-89;  8:45  am] 
■HUNS  oooc  4iaa-ei-ii 


OEFAHTMENT  OF  DEFENSE 
Departnient  of  th«  Navy 

32  CFR  Part  725 

Releasa  of  Official  Infonnatlon  for 
LMgaUon 

agency:  Departinent  of  the  Navy,  DOD. 
action:  Fmal  rule. 

summary:  This  regulation  assigns 
responsibilities  to  Department  of  the 
Navy  (DON)  personnel  in  responding  to 
requests  from  members  of  the  public  for 
official  DON  information  (testimonial, 
documentary,  or  otherwise)  in 
connection  with  litigation.  It  does  not 
apply  to  requests  unrelated  to  litigation 
or  pursuant  to  the  Freedom  of 
Information  Act  5  U.S.C.  552.  or  the 
Privacy  Act  5  U.S.C.  552a.  The 
publication  of  this  DON  instruction  will 
assist  members  of  the  public  in 
submitting  such  requests.  It  implements 
Department  of  Defense  Directive  5405.2 
of  July  23. 1985,  codified  in  32  CFR  part 
97,  regarding  the  release  of  official 
biformation  in  connection  with 
litigation.  It  restates  the  requirements 
contained  in  Secretary  of  the  Navy 
Instruction  5820.8  of  August  11, 1967, 
and  is  intended  to  conform  to  that 
instruction  in  all  respects. 
EFFtrnvf  OATt:  December  28. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Commander  RJ.  Walsh.  JAGG.  USN. 
(Program  Officer  for  Litigation 
Requests),  Office  of  the  Judge  Advocate 
General,  General  Litigation  Division,  200 
Stovall  Sti-eet  Alexandria.  VA  22332- 
2400.  Telephone:  (202)  325-087a 
SUPPLEMENTARY  HVORMATION:  (a) 

Purpose  of  the  regulation.  This 
regidation  establishes  policy,  assigns 
responsibilities,  and  prescribes 
procedures  for  responding  to  requests 


for  the  release  of  official  DON 
information,  including  testimony  by 
DON  personnel  as  witnesses,  in 
connection  with  actual  or  contemplated 
litigation.  In  addition  to  providing  an 
orderly  means  for  obtaining  information 
needed  in  litigation  to  members  of  the 
public  its  provisions  also  protect  the 
Interests  of  the  United  States,  including 
the  safeguarding  of  classified  and 
privileged  information.  This  regulation 
ensures  that  responses  to  litigation 
requests  are  provided  in  a  manner  that 
does  not  prevent  the  accomplishment  of 
the  mission  of  the  command  or  activity 
affected.  It  sets  forth  the  proper  content 
of  a  request  received  from  a  member  of 
the  public  for  release  of  official  DON 
information  in  connection  with  litigation 
and  indicates  the  factors  to  be 
considered  in  deciding  whether  to 
authorize  the  release  of  official  DON 
information  or  the  testimony  of  DON 
concerning  official  information. 

(b)  Impact  of  the  regulation.  The 
regulation  is  not  a  "major  rule"  as 
defined  by  Executive  C)rder  12291. 
Therefore,  no  regulatory  impact  analysis 
has  been  prepared.  The  DON  certifies 
that  this  regulation  will  not  have  an 
impact  on  a  significant  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  The  regulation  has  no 
collection  of  information  requirements 
and  does  not  require  the  approval  of 
OMB  under  44  U.S.C.  3501  et  seq.  This 
regulation  is  not  subject  to  the  relevant 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4347),  and  does  not  contahi 
reporting  or  recordkeeping  requirements 
under  the  criteria  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 

(c)  Request  for  comments.  Because  it 
merely  imposed  technical  requirements 
in  which  the  public  is  not  particularly 
interested  or  involved,  this  regulation 
appeared  in  the  Federal  Register  on  June 
22, 1969  (54  FR  2618U),  as  an  Interim  rule, 
effective  on  publication.  No  comments 
were  received  from  the  public  about  this 
regulation  in  the  30  day  period 
designated  for  that  purpose  in  the 
interim  rule  ending  on  July  24. 1989.  No 
substantive  changes  have  been  made  to 
the  regulation.  In  response  to 
recommendations  made  by  intra-agency 
personnel,  however.  9  725.10  dealing 
with  fees  has  been  modified  to  clarify 
the  guidance  to  Deptu'tment  of  the  Navy 
personnel  contained  therein. 
Additionally,  several  technical  errors  in 
tities,  addresses,  etc..  have  been 
corrected.  Since  these  changes  involve 
no  new  information,  and  because  no 
comments  were  recieved  from  the  public 
in  response  to  the  interim  rule,  no 


additional  period  lot  comment  will  be 
made  avaiiaUe. 

List  of  Subjects  In  32  CFR  Part  725 

Courts.  Government  employees. 

For  the  reasons  set  out  in  the 
preamble,  titie  32.  chapter  VI. 
subchapter  C.  of  the  Code  of  Federal 
Regulations  is  amended  by  adopting  as 
final  and  revising  part  725  to  read  as 
follows: 

PART  72$-RELEASE  OF  OFFICIAL 
INFORIIATION  IN  UDQATION  AND 
TESTIMOfilY  BY  DEPARTMENT  OF  THE 
NAVY  PERSONNEL  AS  WITNESSES 

725.1  Purpoaa. 

726.2  Policy. 

725.3  Authority  to  act 
7Z&.A  Deflnitions. 
725.S  Applicability. 

725.8  Contenta  of  a  proper  request  or 
demand. 

72&J    Conaiderationt  \a  responding  to  a 

requnat 
725J    Re^xxisibilitiea  of  DON  peraonneL 

725.9  Proper  forwarding  of  a  requeaL 

725.10  Fees. 

Authority:  5  U.&C.  301. 10  U.&C  5013.  31 
U.S.C.  9701.  32  CFR  part  W. 

9725.1  PurpoM. 

This  instruction  implements  32  CFR 
pari  97  regarding  the  release  of  official 
Department  of  tiie  Navy  (DON) 
information  and  provision  of  testimony 
by  DON  personnel  for  htigation 
purposes,  and  prescribes  conduct  of 
DON  personnel  in  response  to  a 
litigation  request  or  demand.  It  restates 
the  information  contained  in  Secretary 
of  the  Navy  Instruction  5820.8  of  August 
11. 1987,  and  is  intended  to  conform  in 
all  respects  with  the  requirements  of 
that  instruction. 

5725.2  Policy. 

(a)  It  is  DON  policy  that  official 
factual  informatioa  both  testimonial 
and  documentary,  should  be  made 
reasonably  available  for  use  in  federal 
courts,  state  courts,  foreign  courts,  end 
other  governmental  proceedings  unless 
that  information  is  classified,  privileged, 
or  otherwise  protected  from  public 
disclosure. 

(b)  DON  personnel  as  defined  in 

9  725.4(b).  shall  not  provide  such  official 
information,  testimony,  or  documents, 
submit  to  interview,  or  permit  a  view  or 
visit  however,  without  the  authorization 
required  by  this  instruction. 

(c)  DON  personnel  shall  not  provide. 
with  or  without  compensation,  opinion 
or  expert  testimony  concerning  official 
DON  or  Department  of  Defense  [DOD] 
information,  subjects,  personnel  or 
activities,  except  on  behalf  of  the  United 
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States  or  a  party  represented  by  the 
Department  of  Justice,  or  with  the 
written  special  authorization  required 
by  this  instruction. 

(d)  Paragraphs  (b)  and  (c)  of  this 
section  constitute  a  regulatory  general 
order,  applicable  to  all  DON  personnel 
individually,  and  need  no  further 
implementation.  A  violation  of  those 
provisions  is  punishable  under  the 
Uniform  Code  of  Military  Justice  for 
military  personnel-end  is  Oie  basis  for 
appropriate  administrative  procedures 
with  respect  to  civilian  employees.  All 
DON  personnel,  military  and  civilian, 
present  and  former,  are  subject  to 
prosecution  under  18  U.S.C.  201-207  for 
certain  violations  of  this  instruction. 

(e)  Upon  a  showing  by  a  requester  of 
exceptional  need  or  unique 
circumstances,  and  that  the  anticipated 
testimony  will  not  be  adverse  to  the 
interests  of  the  DON,  DOD,  or  the 
United  States,  the  General  Counsel  of 
the  Navy,  the  Judge  Advocate  General 
of  the  Navy,  or  their  respective 
delegates  may,  in  their  sole  discretion, 
and  pursuant  to  the  guidance  contained 
in  this  instruction,  grant  such  written 
special  authorization  for  DON  personnel 
to  appear  and  testify  as  expert  or 
opinion  witnesses  at  no  expense  to  the 
United  States. 

9725.3    Auttrarity  to  act 

(a)  The  General  Counsel  of  the  Navy, 
the  Judge  Advocate  General  of  the 
Navy,  and  their  respective  delegates 
(hereafter  "determining  authorities") 
described  m  §9  725.8  and  725.9,  shall 
respond  to  litigation  requests  or 
demands  for  official  DON  information  or 
testimony  by  DON  personnel  as 
ivitnesses. 

(b)  If  required  by  the  scope  of  their 
respective  delegations,  determining 
authorities'  responses  may  include: 
consultation  and  coordination  with  the 
Department  of  Justice  or  the  appropriate 
United  States  Attorney  as  required; 
referral  of  matters  proprietary  to 
another  DOD  component  to  that 
component;  determination  whether 
official  information  originated  by  the 
Navy  may  be  released  in  litigation;  and 
determination  whether  DOD  personnel 
assigned  to  or  affiliated  with  the  Navy 
may  be  interviewed,  contacted,  or  used 
as  witnesses  concerning  official  DOD 
information  or  as  expert  or  opinion 
witnesses.  Following  coordination  with 
the  appropriate  commander,  responses 
may  further  include  whether 
installations,  facilities,  ships,  or  aircraft 
may  be  visited  or  inspected;  what,  if 
any,  conditions  will  be  imposed  upon 
any  release,  interview,  contact 
testimony,  visit,  or  inspection;  what,  if 
any,  fees  shall  be  charged  or  waived  for 


access  under  the  fee  assessment 
considerations  set  forth  in  9  725.10;  and 
what,  if  any,  claims  of  privilege, 
pursuant  to  this  instruction,  may  be 
invoked  before  any  tribunal. 

(c)  The  DOD  General  Counsel  may 
notify  DOD  components  that  his  or  her 
office  will  assume  primary 
responsibility  for  coordinating  all 
litigation  requests  or  demands  for 
official  DOD  information  or  testimony  of 
DOD  personnel  in  Utigation  involving 
terrorism,  espionage,  nuclear  weapons, 
and  intelligence  sources  or  means. 
Accordingly,  determining  authorities 
who  receive  requests  pertaining  to  such 
litigation  shall  notify  the  DON  Associate 
General  Counsel  (Litigation)  or  the 
Deputy  Assistants  Judge  Advocate 
General  for  International  Law  or 
General  Litigation,  who  shall  consult 
and  coordinate  with  DOD  General 
Counsel  prior  to  any  response  to  such 
requests. 

972S.4    DeflnttiofM. 

(a)  Request  or  Demand  (Legal 
Process).  Subpoena,  order,  or  other 
request  by  a  federal,  state,  or  foreign 
court  of  competent  jurisdiction,  by  any 
administrative  agency  thereof,  or  by  any 
party  or  other  person  (subject  to  the 
exceptions  stated  in  9  725.5)  for 
production,  disclosure,  or  release  of 
official  DOD  information  or  for  the 
appearance,  deposition,  or  testimony  of 
DON  personnel  as  witnesses, 

(b)  DON  Personnel.  Active  duty  and 
former  military  personnel  of  the  naval 
service  including  retirees;  personnel  of 
other  DOD  components  serving  with  a 
DON  component;  Naval  Academy 
midshipmen;  present  and  former  civilian 
employees  of  the  DON  including  non- 
appropriated fund  activity  employees; 
non-U.S.  nationals  performing  services 
overseas  for  the  DON  under  provisions 
of  status  of  forces  agreements;  and  other 
speciHc  individuals  or  entities  hired 
through  contractual  agreements  by  or  on 
behalf  of  DON,  or  performing  services 
under  such  agreements  for  DON  (e.g., 
consultants,  contractors  and  their 
employees  and  personnel). 

(c)  Litigation.  All  pretrial,  trial,  and 
post-trial  stages  of  ail  existing  or 
reasonably  anticipated  judicial  or 
administrative  actions,  hearings, 
investigations,  or  similar  proceedings 
before  civilian  courts,  commissions, 
boards  (including  the  Armed  Services 
Board  of  Contract  Appeals),  or  other 
tribunals,  foreign  and  domestic.  This 
term  includes  responses  to  discovery 
requests,  depositions,  and  other  pretrial 
proceedings,  as  well  as  responses  to 
formal  or  informal  requests  by  attorneys 
or  others  in  situations  involving,  or 


reasonably  anticipated  to  involve, 
litigation. 

(d)  Off icial  Information.  All 
information  of  any  kind,  however 
stored,  in  the  custody  and  control  of  the 
DOD  and  its  components  (including  the 
DON);  or  relating  to  information  in  the 
custody  and  control  of  DOD  or  its 
components;  or  acquired  by  DOD 
personnel  or  its  component  personnel  as 
part  of  their  official  duties  or  because  of 
their  official  status  within  DOD  or  its 
components,  while  such  personnel  were 
employed  by  or  on  behalf  of  the  DOD  or 
on  active  duty  with  the  United  States 
Armed  Forces.  The  determination  of 
whether  "official  information"  (as 
opposed  to  non-DOO  information),  in 
whole  or  part  is  sought  rests  with  the 
determining  authority  rather  than  the 
requester.  The  requester  must  still 
comply  with  the  requirements  of  9  725.8 
to  support  the  contention  that  only  non- 
DOD  information  is  at  issue. 

(e)  Factual  and  Expert  or  Opinion 
Testimony.  DON  policy  favors 
disclosure  of  factual  information  if 
disclosure  does  not  violate  the  criteria 
stated  in  9  725.7  and  is  not  classified, 
privileged,  or  otherwise  subject  to 
withholding  under  statute,  executive 
order,  or  regulation.  The  distinction 
between  factual  matters,  and  expert  or 
opinion  matters  (where  DON  policy 
favors  non-disclosure),  is  not  always 
clear  and  involves  the  exercise  of 
discretion.  The  following  considerations 
pertain: 

(1)  DON  personnel  may  merely  be 
percipient  witnesses  to  an  incident  in 
which  event  their  testimony  would  be 
purely  factual.  On  the  other  band,  they 
may  be  involved  with  the  matter  only 
through  an  after-the-event  investigation 
(e.g.,  investigation  under  the  Manual  of 
the  Judge  Advocate  General),  and 
asking  them  to  identify  conclusions  in 
their  report  would  likewise  constitute 
factual  matters  to  which  they  might 
testify.  In  contrast  asking  them  to  adopt 
or  reaffirm  their  findings  of  fact 
opinions,  and  recommendations,  or 
asking  them  to  form  or  express  any 
other  opinion,  particularly  one  based 
upon  matters  submitted  by  counsel  or 
going  to  the  ultimate  issue  of  causation 
or  liability,  would  clearly  constitute 
precluded  testimony  under  the  foregoing 
policy. 

(2)  DON  personnel,  by  virtue  of  their 
training,  often  form  opinions  because 
they  are  required  to  do  so  in  the  course 
of  their  duties.  If  their  opinions  are 
formed  prior  to,  or  contemporaneously 
with,  the  matter  in  issue,  and  are 
routinely  required  of  them  in  the  course 
of  the  proper  performance  of  their 
professional  duties,  they  essentially 
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constitute  factual  matters  (i.e.,  the 
opinion  they  previously  held).  Opinions 
formed  after  the  event  in  question, 
however,  generally  constitute  the  sort  of 
opinion  or  expert  testimony  which  this 
instruction  is  intended  to  restrict 
severely. 

(3)  Characterization  of  expected 
testimony  by  a  requester  as  fact 
opinion,  or  expert  is  not  binding  on  the 
determining  authority.  When  there  is 
doubt  as  to  whether  or  not  expert  or 
opinion  (as  opposed  to  factual) 
testimony  is  being  sought  advice  may 
be  obtained  informally  from,  or  the 
request  forwarded,  to  the  Deputy 
Assistant  Judge  Advocate  General 
(General  Litigation)  or  the  Associate 
General  Counsel  (Litigation)  for 
resolution. 

(f)  Determining  Authority.  The 
cognizant  DON  or  DOD  official 
designated  to  grant  or  deny  a  litigation 
request  In  all  cases  in  which  the  United 
States  is,  or  might  reasonably  become,  a 
party,  or  in  which  expert  testimony  is 
requested,  the  Judge  Advocate  General 
or  the  General  Counsel  of  the  Navy, 
depending  on  the  subject  matter  of  the 
request,  will  act  as  determining 
authority.  In  all  other  cases,  the 
responsibility  to  act  as  determining 
authority  has  been  delegated  to  certain 
commands  and  activities.  Further 
guidance  on  the  essential  contents  of  a 
request  and  indicating  where  members 
of  the  public  should  forward  litigation 
requests  is  contained  in  99  725.8  and 
725.9. 

9725.5    Appllcabnity. 

(a)  Applicable  Situations.  This 
instruction  appUes  to  the  following 
personnel  and  situations: 

(1)  To  all  present  and  former  civilian 
and  military  personnel  of  the  DON 
whether  employed  by.  or  assigned  to, 
DON,  temporarily  or  permanently. 
Categories  of  personnel  affected  are 
defined  more  fully  in  9  725.4(b). 

(2)  This  instruction  appUes  only  to 
situations  involving  existing  or 
reasonably  anticipated  litigation,  as 
defined  in  9  725.4(c),  when  DOD  or  DON 
information  or  witnesses  are  sought 
whether  or  not  the  United  States,  the 
DOD,  or  its  components  are  parties 
thereto.  It  does  not  apply  to  formal  or 
informal  requests  for  information  in 
other  situations. 

(3)  This  instruction  provides  guidance 
for  the  operation  of  the  DON  and  for 
present  and  former  DON  personnel  in 
responding  to  litigation  requests.  It  is 
not  intended,  does  not  and  may  not  be 
relied  upon,  to  create  any  right  or 
benefit  substantive  or  procedural, 
enforceable  at  law  or  equity  against  the 
United  States.  DOD,  or  DON. 


(4)  This  instruction  is  not  intended  to 
infringe  upon  or  displace  the 
responsibilities  committed  to  the 
Department  of  Justice  in  conducting 
litigation  on  behalf  of  the  United  States. 

(5)  This  instruction  does  not 
supersede  or  modify  existing  laws,  DOD 
or  DON  regulations,  directives,  or 
instructions  governing  testimony  of 
DON  personnel  or  release  of  official 
DOD  or  DON  information  during  grand 
jury  proceedings. 

(6)  This  instruction  does  not  control 
release  of  official  information  in 
response  to  requests  unrelated  to 
litigation  or  under  the  Freedom  of 
Information  Act  (FOL\),  5  U.S.C.  552,  or 
the  Privacy  Act  5  U.S.C.  552a.  It  does 
not  preclude  treating  any  written 
request  for  DON  records  not  in  the 
nature  of  legal  process  as  a  request 
under  the  FOIA  or  Privacy  Act  DON 
activities  are  encouraged  to  process 
requests  for  records  under  the  FOIA  or 
Privacy  Act  if  they  are  invoked  by  the 
requester  either  explicitly  or  by  fair 
implication  as  provided  in  32  CFR 
701.3(d)  and  701.103(1). 

(b)  Exceptions  and  Exclusions.  This 
instruction  does  not  apply  to  release  of 
official  information  or  testimony  by 
DON  personnel  in  the  following 
situations: 

(1)  Before  courts-martial  convened  by 
any  DOD  component  or  in 
administrative  proceedings  conducted 
by,  or  on  behalf  of,  such  a  DOD 
component 

(2)  Under  administrative  proceedings 
conducted  by,  or  on  behalf  of,  the  Equal 
Employment  Opportimity  Commission, 
the  Merit  Systems  Protection  Board,  the 
Federal  Labor  Relations  Authority,  the 
Federal  Services  Impasse  Panel,  or 
under  a  negotiated  grievance  procedure 
under  a  collective  bargaining  agreement 
to  which  the  Government  is  a  party; 

(3)  In  response  to  requests  by  Federal 
Government  counsel,  or  counsel 
representing  the  interests  of  the  Federal 
Government,  in  litigation  conducted,  in 
whole  or  in  part  on  behalf  of  the  United 
States  (e.g..  Medical  Care  Recovery  Act 
claims,  affirmative  claims,  or  subpoenas 
issued  by,  or  concurred  in  by. 
Government  counsel  when  die  United 
States  is  a  party); 

(4)  As  part  of  the  assistance  required 
by  the  Defense  Industrial  Personnel 
Security  Clearance  Program  Under  DOD 
Directive  5220.6;  * 


(5)  Release  of  copies  of  Manual  of  the 
Judge  Advocate  General  (JAGMAN) 
investigations,  to  the  next  of  kin  (or  their 
representatives)  of  deceased  or 
incompetent  Naval  personnel; 

(6)  Release  of  information  by  DON 
personnel  to  counsel  retained  on  their 
behalf  for  purposes  of  litigation,  unless 
that  information  is  classified,  privileged, 
or  otherwise  protected  bom  disclosure. 
(In  the  latter  event  compliance  with  32 
CFR  Part  07  and  this  instruction  is 
required); 

(7)  Cases  involving  garnishment 
orders  for  child  support  and/or  alimony. 
The  release  of  official  information  in 
these  cases  is  governed  by  5  CFR  part 
581  and  Secretary  of  the  Navy 
Instruction  7200.16;  ■ 

(8)  Pursuant  to  release  of  information 
to  federal,  state,  and  local  prosecuting 
and  law  enforcement  authorities,  in 
conjunction  with  an  investigation 
conducted  by  a  DOD  component  or 
DON  criminal  investigative 
organization; 

(9)  This  instruction  does  not  preclude 
official  comment  on  matters  in  Utigation 
in  appropriate  cases. 


9  725.6   Contents  of  a 
demand 


proper  request  or 


'  CoplM  may  b«  obtained  if  needed,  from  the 
U.S.  Naval  Publication*  and  Formi  Center,  Attn: 
Code  301.  5801  Tabor  Avenue.  Philadelphia.  PA 
19120. 


(a)  Written  (i.e..  routine)  requests.  If 
official  information,  through  testimony 
or  otherwise,  is  sought  a  detailed 
request  must  be  submitted  in  writing  to 
the  appropriate  determining  authority 
far  enough  in  advance  to  allow  prompt 
and  thorough  evaluation  of  the  request 
and  avoidance  of  adverse  effects  on  the 
mission  of  the  command  or  activity 
which  must  respond.  A  request  that  is 
deficient  in  providing  necessary 
information  may  be  returned  to  the 
requester  by  the  determining  authority, 
with  an  explanation  of  the  deficiencies 
and  a  statement  that  no  further  action 
vsrill  be  taken  until  they  are  corrected.  If 
the  circumstances  so  indicate,  the 
determining  authority  should  provide  an 
information  copy  to  the  court  issuing 
legal  process  as  well.  Litigation  requests 
must  provide  the  information — as 
applicable  to  the  case  under 
consideration — as  follows: 

(1)  A  statement  as  to  whether  the 
United  States  is,  or  is  reasonably 
anticipated  to  become,  a  party  to  the 
matter 

(2)  The  caption  of  the  case,  including 
names  of  the  parties,  docket  number, 
court  and  the  date  the  action 
commenced; 

(3)  Name,  address,  and  telephone 
number  of  all  counsel  to  the  parties,  or 


•  S«e  footnote  1  to  |  72S.S(bN4)- 


BEST  COPY  AVAILABLE 
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to  other  penosis  iikely  to 
partiet; 

(I]  n  lilifiMiij  rfllirmi  iiflliii 
case  and  thtpraMBtpiMldnof  datcast; 

(5)  A  defaJpHaa.  in  M  Buch  detail  M 
possible,  olthiedoniMiht  infocmatkin. 
or  testinuxiy  tougbt; 

(6)  A  statement  of  whether  factoal, 
opinion,  or  expert  testimony  U  sought; 

(7]  If  expert  or  opinion  testimony  i» 
sought  an  explanation  of  why 
exceptional  need  or  uniqaa 
circumstances  exist  justifying  such 
testimony,  including  why  such  testimony 
is  not  reasonably  available  from  any 
other  source; 

(8)  A  statement  of  the  relevance  of  the 
matters  sought  to  the  proceecfings  at 
issue: 

(9)  The  name,  address,  and  telephone 
nianber  of  the  person,  from  whom  die 
doaunents,  information,  or  testimony  is 
sought  (if  applicable); 

(10)  The  datefs)  on  which  tfa« 
documents.  infionMUon,  or  testimony 
sought  must  bg  yradaced;  the  requested 
location  of  production;  and  the 
estimated  length  of  time  that  attendance 
of  the  DON  personnel  will  b«  required 
(if  applicable); 

(II)  A  statement  of  the  requester's 
wiQ^igness  to  pay  in  advance,  tn 
accordance  with  S  725.10,  all  reasonable 
expenses  and  costs  oi  searching  for  and 

persoBnoL  todadiiig  tiBval  wyirssi 
and  accommodations  (tf  ippBcable); 

(12)  A  statement  of  noderstanding  that 
the  search  and  production  will  be  at  bo 
expcnaa  to  the  Gotenment; 

(13)  kt  caaet  in  wUcfa  depomtion 
testimony  b  sought,  a  statement  of 
whether  later  deposition  testimony  or 
attendance  at  trial  is  anticipated  and 
requested: 

(M)  Agreement  to  notify  the 
determining  authority  at  least  10  days  in 
advance  of  all  interviews,  depositiona, 
or  testnnony.  Additional  time  for 
notification  may  ba  laquirad  where  the 
witneaa  ia  located  ovoisaas; 

(15)  Agreement  to  u»duct  the 
deposition  at  the  location  of  the  witness, 
unless  the  witness  and  his  commanding 
officer  or  cognizant  supehor.  aa 
applicable,  stipulate  othwwise; 

(16)  In  the  case  of  former  £)ON 
personnel,  a  brief  description  of  the 
length  and  nature  of  their  duties  while  in 
DON  employment,  and  a  statement  of 
whether  such  duties  involved,  directly  or 
indirectly,  the  information  or  matters  as 
to  which  the  person  will  testify: 

(17)  An  agreement  to  provide  free  of 
charge  to  any  witness  a  signed  copy  of 
any  written  statement  he  or  she  may 
mdie,  or,  in  the  case  of  an  oral 
deposition,  a  copy  of  that  deposition 
transcript  (if  taken  by  a  stenographed  or 


a  video  tape  copy  if  taken  soiefy  by 
video  tape,  if  not  prohibited  by 
applicable  lalea  oif  owrt 

(1^  An  apaaoMBt  that  if  the  local 
mtee  of  procedoie  controlling  the 
litigation  so  provide,  the  witness  will  be 
given  an  oppwtvDity  to  read,  sign,  and 
correct  the  deposition  at  no  cost  to  the 
witness  or  the  Government;  and 

(19)  A  statement  of  understanding  that 
the  United  States  reserves  the  right  to 
have  a  representative  present  at  any 
interview  or  deposition. 

(b)  Oral  (Le^  emergency)  requests. 
Written  requests  allowing  reasonable 
lead  time  for  evaluation  and  processing 
are  normally  required.  However,  in 
emergency  situations  where  response 
time  is  severely  limited  and  a  written 
request  is  iQ^)ractical,  the  following 
procedures  should  be  followed: 

(1)  The  determining  authority  has 
discretion  to  waive  the  requirement  of  a 
written  request  and  expedite  a  response 
in  the  event  of  a  bona  fide  emergency 
under  conditions  which  could  not  be 
anticipated  in  the  course  of  proper 
pretrial  planning  and  discovery.  Oral 
(i.e.,  emergency  requests)  and 
subsequent  determinations  shonid  be 
reserved  for  instances  where  factual 
matters  are  sought  and  insistence  on 
compliance  with  the  requirements  of  a 
proper  written  request  would  result  in 
the  effective  denial  of  the  request  and 
cause  an  injustice  in  the  outcome  of  the 
litigation  for  whidi  the  information  is 
sought  No  requester  has  a  right  to  make 
an  oral  request  and  receive  a 
determination,  however.  Whether  to 
permit  such  an  exceptional  procedure  Is 
a  decision  within  the  sole  discretion  of 
the  determining  authority,  unless 
overruled  by  the  General  Counsel  or  the 
Judge  Advocate  General,  as  appropriate. 

(2)  If  the  determining  authority 
concludes  that  the  request,  or  any 
portion  of  it,  meets  tiie  foregoing  criteria, 
the  requester  must  agree  to  the 
applicable  conditions  set  forth  in 
paragraph  (a)  of  this  section  and 

(  725.7(c).  The  determining  authority 
will  then  orally  advise  the  requester  of 
the  approval  and  seek  written 
confirmation  of  the  oral  request  The 
determining  authority  will  make  a 
written  record  of  the  disposition  of  the 
oral  request  including  the  grant  or 
denial,  the  circumstances  requiring  the 
procedure,  and  ^  conditions  to  which 
the  requester  agreed. 

(3)  This  emergency  procedure  should 
not  be  utilized  where  the  requester 
refuses  to  agree  to  the  appropriate 
conditions  set  forth  in  ({  725.6(a)  and 
725  J(c)  or  indicates  unwillingness  to 
abide  by  the  limits  ol  the  oral  grant, 
partial  grant  or  denial. 


(c)  Vimta  omd  riews.  A  request  to  visit 
a  DON  activity,  ship,  or  unit  or  to  view 
materials  or  spaces  located  there,  will 
be  forwarded  to  the  appropriate 
determining  authorify  for  resolution. 
Action  taken  by  that  authorify  will  be 
coordinated  with  the  commanding 
officer  of  the  activify.  ship,  or  unit 
affected,  or  with  his  or  her  staff  judge 
advocate  (if  applicable).  The  authorify 
of  the  commanding  officer  of  any 
activify,  ship,  or  unit  at  issue,  over  the 
personnel  or  property  of  that  activify. 
ship,  or  unit  is  not  limited  by  this 
instruction.  Visits  and  views  involving 
DON  units  and  activities  in  omnection 
with  titigation  requests  should  not  be 
accompanied  by  interviews  of  personnel 
unless  separately  requested  and 
granted.  The  military  mission  of  the  unit 
shall  normally  take  precedenoe  over  any 
visit  or  view.  The  comma nriiag  officer 
may  independently  prescribe  reasonable 
conditions  as  to  time,  place,  and 
circumstances  to  jnotect  against 
compromise  of  classified  or  privileged 
material  intrusion  into  restricted 
spaces,  and  unauthorized  photography. 

(d)  Requests  for  interviews.  No 
witness  may  be  required  by  legal 
process  to  submit  to  Interview.  DON 
personnel  may  voluntarily  consent  to  be 
interviewed  on  official  matters,  with  the 
permission  of  the  appropriate 
determining  authority.  In  deciding 
whether  to  agree  to  an  interview.  DON 
personnel  should  be  advised  that  if  a 
request  for  an  interview  is  refused,  the 
requester  may  seek  to  compel  testimony 
at  a  deposition  or  at  triaL 

(e)  Requests  for  Privacy  Act  protected 
information.  In  addition  to  complying 
wiUt  die  reqiurements  of  this  instruction, 
litigation  requests  for  official  DON 
records  contained  in  a  "system  of 
records"  must  satisfy  the  requirements 
for  release  Imposed  by  the  Privacy  Act, 
5  U.S.C.  552a.  5ee  32  CFR  TOllOtJ- 
701.120.  NormaHy.  this  is  accomplished 
by  producing: 

(1)  The  written  consent  of  the  subject 
of  the  record, 

(2)  A  court  order  or  subpoena  from  a 
court  of  con^)etent  jurisdiction  signed 
by  a  state  or  federal  judge  directing 
disclosure  of  the  information,  or 

(3)  As  indicated  in  32  CFR  701J05.  a 
demonstration  of  the  applicabiltfy  of 
some  other  Privacy  Act  atmoftitm 
authorizing  release  of  offidd  DON 
records  containing  personal  information 
to  third  parties. 

Wlien  records  contained  in  a  "system  of 
records"  are  released,  disclofure 
accounting  requirements  contained  in  92 
CFR  701.105(c)  (Secretary  of  the  Navy 
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Instruction  $211.5C)  *  must  be  complied 
with. 

(f)  Service  of  Process.  10  U.S.C.  7861 
provides  that  the  Secretary  of  the  Navy 
has  custody  and  charge  of  all  books, 
records,  papers  and  property  of  the 
DON.  Under  32  CFR  257.5(c),  the  Navy's 
sole  delegate  for  service  of  process  is 
the  General  Counsel  of  the  Navy,  whose 
address  for  this  purpose  is  Office  of  the 
General  Counsel,  Department  of  the 
Navy.  Washington.  DC  20350-1000.  To 
be  effective  for  judicial  enforcement 
purposes,  all  legal  process  for  official 
DON  documents  must  be  served  upon 
the  General  Counsel,  who  will  in  most 
cases  refer  the  matter  to  the  proper 
delegate  for  action.  Process  for  DON 
doomients  direcUy  served  on  a 
subordinate  officer  within  any  DON 
activify  or  command,  not  also  properly 
served  on  the  General  Counsel,  is 
insufficient  to  constitute  an  enforceable 
legal  demand  but  shall  be  processed  and 
acted  upon  by  DON  activities  and 
determining  authorities  as  a  litigation 
request  by  counsel. 

S  72S.7    Considerations  in  responding  to  a 
request 

(a)  General  Considerations.  In 
deciding  whether  to  authorize  release  of 
official  information  and  the  testimony  of 
DON  personnel  concerning  official 
information  (hereafter  referred  to  as 
"the  disclosure"),  under  a  request 
satisfying  the  requirements  of  S  725.6, 
the  determining  authority  shall  consider 
the  following  factors: 

(1)  The  DON  policy  regarding 
disclosure  set  forth  in  $  725.2  of  this 
instruction; 

(2)  Whether  the  request  or  demand  is 
unduly  burdensome  or  otherwise 
inappropriate  under  applicable  court 
rules; 

(3)  Whether  disclosure,  including 
release  in  camera  (i.e.,  to  the  judge  or 
court  alone),  is  appropriate  under 
procedural  rules  governing  the  case  at 
matter  in  which  the  request  or  demand 
arose; 

(4)  Whether  disclosure  would  violate 
or  conflict  with  a  statute,  executive 
order,  regiilation,  directive,  instruction 
or  notice.  In  this  regard  it  is  noted  that 
this  instruction  is  not  intended  to  place 
unreasonable  restraints  upon  the  post- 
employment  conduct  of  former  military 
members  and  civilian  employees  of 
DON.  Accordingly,  requests  for  expert 
or  opinion  testimony  by  such  personnel 
will  normally  be  granted  unless  that 
testimony  would  constitute  a  violation 
of  statiite  (e.g.,  18  U.S.C.  201  et  seq.), 
regulation  (e.g.,  DOD  Directive  5500.7  * 


and  Secretary  of  the  Navy  Instruction 
5370.2H  •  (Standards  of  Conduct)),  or 
disclose  properly  classified  or  privileged 
information; 

(5)  Whether  disclosure,  in  the  absence 
of  a  court  order  or  written  consent 
would  violate  the  Privacy  Act  as 
explained  previously  in  9  725.6(e); 

(6)  Whetiier  disclosure,  including 
release  in  camera,  is  appropriate  or 
necessary  under  relevant  substantive 
law  concerning  privilege  (e.g.,  attorney- 
client  attorney  work-product 
deliberative  process,  or,  in  the  case  of 
civilian  personnel,  physician-patient); 

(7)  Whether  disclosure,  except  when 
in  camera  and  necessary  to  assert  a 
claim  of  privilege,  would  reveal 
information  properly  classified  pursuant 
to  DOD  Directive  5200.1-R  • 
(Information  Security  Program 
Regvilation).  unclassified  technical  data 
withheld  from  public  release  pursuant  to 
DOD  Directive  5230.25,^  privileged 
Naval  Aviation  Safefy  Program 
information  (such  as  mishap 
investigation  report  witness  statements), 
matters  exempt  from  disclosure  under 
the  Privacy  Act  or  other  matters  exempt 
from  unrestricted  disclosure.  Any 
consideration  of  release  of  classified 
information  for  litigation  purposes, 
within  the  scope  of  this  instruction,  must 
be  coordinated  within  the  Office  of  the 
Chief  of  Naval  Operations  (OP-09N)  in 
accordance  with  OPNAVINST  5510.1G.' 

(8)  Whether  disclosure  would  unduly 
interfere  with  ongoing  law  enforcement 
proceedings,  violate  an  individual's 
constitutional  rights,  reveal  the  identify 
of  an  intelligence  source,  informant  or 
source  of  confidential  information, 
conflict  with  United  States  obligations 
under  international  agreement  or  would 
otherwise  be  inappropriate  under  the 
circumstances;  and 

(9)  Whether  attendance  of  the 
requested  witness  at  deposition  or  trial 
wiU  unduly  interfere  with  the  military 
mission  of  the  command. 

(b)  Considerations  Pertaining  to 
Medical  Records  of  Civilian  Employees. 
With  respect  to  requests  for  medical  and 
other  records  of  civilian  employees, 
production  of  medical  certificates  or 
other  such  records  is  controlled  by  the 
Federal  Personnel  Manual,  chapter  294 
and  chapter  339.1-4.*  Records  of  civilian 
employees,  other  than  medical  records, 
may  be  produced  upon  receipt  of  a  court 
order  and  a  request  complying  with 
i  725.6,  provided  no  classified  or  for- 
official-use-only  information,  such  as 


■  8m  footnolt  1  to  1 725J(bH4). 
«  See  footnott  1  to  |  72S.S(bH4). 


•  See  footnote  1  to  1 72S.S(b)(4). 

•  See  footnote  1  to  |  72S.5(bM4). 
1  See  footnote  1  to  1 72S.S(bH4). 

•  See  footnote  1  to  1 725.S(b)(4). 

•  See  footnote  1  to  1 72SJ(b)(4). 


loyalfy  or  securify  records,  are  involved. 
Disclosure  of  records  relating  to 
compensation  benefits  administered  by 
the  Office  of  Workers'  Compensation 
Programs  of  the  Department  of  Labor 
are  governed  by  Secretary  of  the  Navy 
Instruction  5211.5C  (Privacy  Act 
implementation)  and  Secretary  of  the 
Navy  Instruction  5720.42D  •<*  (Freedom 
of  brformation  Act  implementation),  as 
appropriate.  The  provisions  of  \  725.7(e) 
pertain  to  the  release  of  original  or 
copies  of  records  in  response  to  a  court 
order,  subpoena  or  litigation  request 

(c)  Contents  of  responses  to  litigation 
requests.  (1)  The  determination  letter 
should  respond  solely  to  the  specific 
disclosures  requested,  stating  a  specific 
determination  on  each  particular 
request  A  denial  of  a  request  in  whole 
or  part  should  fully  inform  the 
requester — and  ultimately  a  court  if  the 
denial  is  challenged — of  the  reasons 
imderlying  the  determination. 

(2)  Whenever  a  litigation  request  or 
compliance  with  a  court  order  or 
subpoena  duces  tecum,  is  denied,  a  copy 
of  the  denial  letter  and  all  associated 
doomients  will  be  prompUy  forwarded 
to  the  Depufy  Assistant  Judge  Advocate 
General  (General  Litigation)  or  to  the 
Associate  General  Counsel  (Litigation), 
as  appropriate.  Telephonic  notification 
is  particiilarly  appropriate  where  a 
judicial  challenge  or  contempt  action  is 
anticipated. 

(3)  Tlie  determination  letter  should 
state,  or  adopt  by  reference,  conditions 
set  forth  in  S  725.6{a)(ll)-(a)(19). 
Reiterating,  it  should  advise  the 
requester  of  the  following  conditions,  as 
appropriate: 

(i)  All  costs  will  be  borne  and 
advanced  by  the  parties;  no  cost  to  the 
Government  or  the  witness  may  result 
from  the  grant  of  disclosure: 

(ii)  The  determination  is  solely  as  to 
the  metiers  stated:  no  other 
determination  is  expressed  or  implied. 
No  determination  as  to  expert  opinion, 
or  policy  matters  have  been  made  if 
none  has  been  requested  or  impUcated; 

(iii)  Any  deposition  shall  be  at  the 
witness's  location  unless  otherwise 
agreed  to  by  the  witness  and  his  or  her 
commanding  officer  (if  applicable); 

(iv)  The  grant  is  for  a  single  deposition 
or  interview  only;  subsequent 
depositions  are  not  encompassed  or 
authorized  and  normally  will  not  be 
granted.  Permission  for  subsequent  trial 
testimony  must  be  separately  requested 
and  determined; 

(v)  The  determining  authorify  shall  be 
informed  at  least  10  working  days  prior 
to  any  interview,  deposition,  or 


>•  See  footnote  1  to  1 72S.5(bH4). 
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testimony,  and  may  ai^Kunt  counsel 
therefor.  No  lach  deposition  or 
interview  may  be  cooduGted  in  the 
absence  of  that  counsel  unless  an 
express  waiver  of  this  requirement  has 
been  obtained  from  the  determining 
authority;  and 

(vi)  Other  counsel  of  record  will  be 
provided  a  copy  of  the  determination  so 
they  may  apply  to  participate  or 
broaden  the  request  Failor*  to  so  apply 
within  the  stat(^d  10  woridng  day  period 
shall  constitute  waiver  of  that  right 

(vii)  If  the  authority  to  whom  the 
matter  is  referred  determines  that 
compliance  with  a  court  order  or 
subpoena  duces  tecum  is  indicated,  (t 
will  be  effected  by  transmitting  certified 
copies  of  records  to  the  clerk  of  the 
court  from  which  process  issued  It 
because  of  unusual  circumstances,  an 
original  record  must  be  produced  by  a 
DON  custodian,  the  original  will  be 
retained  in  the  custody  of  the  person 
producing  it.  and  copies  should  ba 
placed  in  evidence. 


f72SJ 


of  DOw  psfsonnsL 


(a)  Matten  proprietary  to  the  DON.  If 
a  litigatioo  request  or  dra&and  for 
official  DOO  information  or  iat 
testimony  concerning  such  information 
is  preserved,  the  individual  to  whom  the 
request  or  demand  is  made  will 
immediately  notify  the  cognizant  DON 
official,  as  iadicated  in  this  sectitHi.  who 
%viU  detennine  availability  and  respond 
to  the  request  or  demand. 

(b)  Matten  fuoprietary  to  aaotfier 
DOD  component  If  a  DON  acthity 
receives  a  litigation  request  of  demand 
for  official  information  originated  by 
another  DOD  component  or  for 
personnel  presently  or  formerly 
assigned  to  another  EXH)  comptment. 
the  DON  activity  will  forward 
appropriate  portions  of  die  reqiwst  or 
demand  to  the  DOD  component 
originating  the  information,  to  dte 
components  where  the  personnel  are 
assigned,  or  to  the  components  where 
the  personnel  were  formerly  assigned. 
for  action  under  32  CFR  part  97.  The 
forwarding  DON  activity  will  also  noti^ 
the  requester  and  conrt  [if  appropriate), 
or  other  authority,  of  its  transfier  of  the. 
request  or  demand. 

(c)  Litigatioa  matters  to  which  the 
United  States  is.  or  might  reasonably 
become,  a  party  and  requests  for  expert 
or  opinion  testimony.  Such  requests 
shall  be  forwarded  for  a  detenaination 
to  the  Judge  Advocate  General  or  the 
General  Counsel  of  the  Navy  according 
to  their  respective  areas  of  cognizance 
as  discussed  in  i  725J  and.  in  more 


detail  in  Secretary  of  the  Navy 
Instructioa5B203.i> 

(d)  Litigation  matters  to  which  the 
United  States  is  not,  and  is  reasonably 
not  expected  to  become  a  party.  (1)  With 
respect  to  matters  within  the  purview  of 
the  Judge  Advocate  General,  such 
requests  shall  be  forwarded  to  and 
determined  by  the  Navy  or  Marine 
Corps  officer  exercising  general  court- 
martial  {urisdiction  in  whose  chain  of 
coounand  the  prospective  witness  or 
requested  documents  lie.  Portbar 
guidance  in  identifjring  the  proper 
determining  authorities  can  be  found  at 
S  725.9  and  in  Secretary  of  the  Navy 
Instruction  5820.8. 

(2)  As  to  matters  within  the 
cognizance  of  the  General  Coonsd, 
those  requests  involving  issues  of  Navy 
policy  shall  be  forwarded  for 
determination  to  the  Associate  General 
Counsel  (Utigabon).  All  other  requests 
shall  be  forwarded  for  determination  to 
one  or  more  of  the  respectiTe  coimsel  for 
Naval  Sea  Systems  Conunand,  Naval 
Air  Systems  Command,  Naval  Siin>ly 
Systems  Command,  Military  Seslift 
Command,  Naval  Facilities  Engineering 
Command.  Space  and  Naval  Warfare 
Command,  Office  of  the  Navy 
Comptroller.  Commandant  of  the  Marine 
Corps,  Office  of  die  Chief  of  Naval 
Resesrch,  or  Civilian  Personnel 
Programs  Division  (OP-14L),  Office  of 
the  Chief  of  Naval  Operations, 
depemfing  upon  who  has  cognisance 
over  the  information  or  personnel  at 
issue.  Further  guidance  with  respect  to 
proper  determining  authorities  can  be 
found  at  i  725.9  and  in  Secretary  of  the 
Navy  Instruction  5820.8. 

(3)  The  foregoing  guidance  shall  not 
prevent  a  determining  anthority  from 
referring  requests  or  demands  to  another 
determining  authority  better  suited 
under  the  circumstances  to  determine 
the  matter  and  respond,  but  the 
requester  shall  be  notified  of  the 
referral.  Further,  each  determining 
authority  specified  m  this  paragraph 
may  delegate  his  or  her  decisional 
anthority  to  a  principal  staff  member, 
staff  jedge  advocate,  or  legal  advisor. 

(e)  Requirement  for  prompt 
determination.  A  determination  to  grant 
or  deny  shoold  be  made  expeditiously  to 
provide  the  requester  and  the  court  with 
the  information  requested  or  with  a 
statement  of  the  reasons  for  denial.  The 
decisional  period,  absent  exceptional  or 
particularly  difficult  circumstances, 
should  not  exceed  10  working  days  from 
receipt  of  a  request  complying  with  the 
requirements  of  1 729A  The  requester 
(and  if  circumstances  so  imMcate,  the 
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court)  should  also  be  informed  promptly 

of  the  referral  of  any  portion  of  the 
request  to  another  determining  autfiority 
within  DOD  for  determination. 

(f)  Scope  of  disclosure .  DON 
personnel  shall  not  produce,  disclose, 
release,  comment  upon,  or  testify 
concerning  any  official  DOD  informatioa 
in  response  to  a  htigation  request  or 
demand  without  prior  written  approval 
of  an  appropriate  DON  official.  If  a 
request  has  been  made,  and  granted,  in 
whole  or  in  part  under  32  CFR  part  97 
and  this  {nstruction.  DON  persoraiel 
may  only  produce,  disclose,  release, 
comment  upon,  or  testify  concerning 
those  matters  specified  in  the  lequest 
and  properly  approved  by  the 
determining  authority  designated. 

(g)  Action  pending  determination.  H 
after  DON  personnel  have  received  a 
htigation  request  and  submitted  it  to  the 
appropriate  determining  authority,  a 
response  is  required  before  a 
determination  by  the  responsible  official 
has  been  received,  the  Deputy  Assistant 
Judge  Advocate  General  or  Associate 
General  Counsel  (Litigation)  who  has 
cognizance  over  the  matter  shall  be 
notified.  That  official,  as  necessary,  will 
famish  the  requester,  the  court,  ot  other 
authority  with  a  copy  of  this  regulation 
or  Secretary  of  the  Navy  Instruction 
5820.8,  inform  the  requester,  the  court,  or 
other  authority  that  the  request  or 
demaiMi  is  being  reviewed,  and  seek  e 
stay  pending  a  final  determinatioo. 

(h)  Response  to  cotct  order  pending 
determination.  If  a  court  of  competent 
jurisdictioD  or  other  appropriate 
authority  declines  to  stay  the  eBecX  ai 
the  request  or  demand  in  response  to 
action  taken  under  panpspk  (g)  in  this 
section,  or  if  such  court  or  otfier 
authority  orders  that  the  request  or 
demand  noel  be  oompbed  with. 
notwithstandiBg  tbe  final  decision  (rf  the 
appropriate  DON  official,  the  DON 
personnel  upon  whom  tbe  request  or 
deoiand  was  made  will,  if  time  permits, 
notify  the  determining  authority  of  such 
ruling  or  order.  That  authority  will  notify 
the  Deputy  Assistant  Judge  Advocate 
General  ot  tbe  Associate  General 
Counsel  (Litigation)  having  cognizance 
over  the  matiB:.  Ater  due  consuttatim 
and  coordinaiie«erith  the  DepartBMal 
of  Justice,  as  required  by  the  Manual  of 
the  Judge  Advocate  General,  that  official 
will  determine  whether  the  individual  is 
re^Boed  to  comply  with  the  request  or 
demand  and  will  notify  the  requester, 
the  court  or  other  authority  accordingly. 

97a&J    Propsrforwareingof arsqussL 

As  indicated  in  S  725.8(c),  in  all  cases 
in  which  the  United  States  is.  or  migbt 
reasonably  become,  a  party,  or  in  which 
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esqiert  or  opinion  testimony  is 
requested,  the  Judge  Advocate  General 
or  the  General  Counsel  of  the  Navy  will 
act  as  determining  authority  on  htigation 
requests.  In  all  other  cases,  the 
responsibility  to  act  as  determining 
authority  has  been  delegated  to  certain 
subordinate  commands  and  activities. 
Requests  by  members  of  the  public  for 
official  DON  information  should  be  sent 
directly  to  the  naval  command  or 
activity  which  holds  the  documents 
desired  or  at  which  the  witness  is 
employed  or  assigned  for  duty.  The 
guidance  contained  in  32  CFR  701.31 
regarding  proper  addresses  for  Freedom 
of  Information  Act  requests  for  specific 
categories  of  records  and  information 
applies  equally  to  litigation  requests  and 
should  be  consulted.  The  following 
guidelines  also  apply  in  ascertaining  the 
proper  addressee  of  a  litigation  request 
If  in  doubt,  however,  requests  may  be 
forwarded  to  either  the  Associate 
General  Counsel  (Litigation]  or  the 
Deputy  Assistant  Judge  Advocate 
General  (General  Litigation)  depending 
on  the  subject  matter  and  their 
respective  areas  of  cognizance  in 
providing  legal  advice  to  the  DON. 

(a)  Matters  under  the  cognizance  of 
the  General  Counsel.  The  General 
Counsel  has  cognizance  over  matters 
related  to  the  employment  and  records 
of  present  and  former  DON  civilian 
employees,  litigation  involving  asbestos 
exposure,  and  business  and  commercial 
law  aspects  of  DON  operations 
including,  but  not  limited  to: 

(1)  Acquisition,  custody,  management 
transportation,  taxation,  and  disposition 
of  real  and  personal  property  and  the 
procurement  of  services  for  DON; 

(2)  Operations  of  the  Military  Sealift 
Command,  Office  of  the  Comptroller  of 
the  Navy,  and  the  Naval  Data 
Automation  Command; 

(3)  All  matters  in  the  fields  of  patents, 
inventions,  trademarks,  copyrights, 
royalty  payments,  and  similar  matters; 

(4)  Procurement  aspects  of  foreign 
military  sales  and  matters  related  to  the 
Arms  Exports  Control  Act:  and 

(5)  DON  litigation  before  the  Armed 
Services  Board  of  Contract  Appeals. 

(b)  Requests  dealing  with  subjects 
under  the  cognizance  of  the  General 
Counsel,  or  loiown  to  be  within  the 
purview  of  the  commands  listed  in 
paragraph  (b){3]  in  this  section,  should 
be  forwarded  directly  for  determination 
to  coimsel  in  accordance  with  the 
following  guidelines: 

(1)  In  all  requests  involving  issues  of 
Navy  policy,  cases  in  which  the  United 
States  or  DON  is  a  party,  or  if  expert  or 
opinion  testimony  is  desired  (or  if  in 
doubt  about  the  proper  addressee): 


Office  of  the  General  Counsel  Department  of 
the  Navy,  Litigation  Office,  Washington, 
DC  20360-5110. 

(2)  For  matters  involving  asbestos 
litigation: 

Office  of  Counsel.  Naval  Sea  Systems 
Command  Headquarters,  Personnel  and 
Labor  Law  Section  (Code  OOLD), 
Washington.  DC  20362-5101. 

(3)  When  the  request  does  not  involve 
issues  of  Navy  policy  it  should  be 
forwarded  direcUy  for  determination  to 
one  of  the  following  commands  having 
cognizance  over  the  subject  matter  of 
the  request: 

Office  of  Counsel,  Naval  Sea  Systems 
Command  Headquarters,  Department  of 
the  Navy,  Washington,  DC  20362-6101. 

Office  of  Counsel,  Naval  Air  Systems 
Command  Headquarters,  Department  of 
the  Navy,  Washington.  DC  20361-0002. 

Office  of  Counsel,  Naval  Supply  Systems 
Command  Headquarters,  Department  of 
the  Navy,  Washington,  DC  20376-6000. 

Office  of  Counsel,  NAVFAC,  Naval  Facilities 
Engineering  Command.  200  Stovall  Street 
Alexandria.  VA  22332-2300. 

Office  of  Counsel  Space  and  Naval  Warfare 
Systems  Command.  Washington,  DC 
20363-5100. 

Office  of  Counsel  Navy  Comptroller, 
Department  of  the  Navy,  Washington.  DC 
20350-1100. 

Office  of  Counsel  Naval  Research,  Chief  of 
Naval  Research,  Ballston  Center  Tower  #1, 
600  North  Quincy  Street  Arlington,  VA 
22217-5000. 

Office  of  Counsel  Civilian  Personnel 
Programs  Division  (0P-14L),  Office  of  the 
Chief  of  Naval  Operations.  Department  of 
the  Navy,  Washington,  DC  20350-2000. 

Commandant  of  the  Marine  Corps,  Office  of 
Counsel,  Headquarters  Marine  Corps, 
Washington.  DC  20380-0001. 

Office  of  Counsel  Military  Sealift  Command, 
Department  of  the  Navy,  Washington  Navy 
Yard.  Bldg.  2ia  Washington.  DC  2039fr- 
5100. 

(4)  For  matters  involving  the  Armed 
Forces  Board  of  Contract  Appeals, 
requests  shall  be  forwarded  for 
determination  to  the  respective  counsel 
set  forth  in  paragraph  (b)(3)  in  this 
section,  except  where  the  determination 
may  involve  the  assertion  of  the 
deliberative  process  privilege  before 
that  Board.  In  that  event,  the  matter 
shall  be  forwarded  for  determination  to 
the  Associate  General  Counsel 
(Litigation). 

[c)  Matters  under  the  cognizance  of 
the  Judge  Advocate  General— The  Judge 
Advocate  General  is  responsible  for 
providing  legal  advice  in  all  matters 
related  to  the  operations  and 
administration  of  military  shipboard  and 
shore  commands  and  present  and 
former  active-duty  DON  personnel  and 
their  records.  Requests  dealing  with  the 
following  subjects  or  known  to  be 
within  the  purview  of  the  following 


commands  should  be  forwarded  directly 
for  determination  to  the  following 
addresses: 

(1)  In  all  cases  in  which  the  United 
States  or  DON  is  a  party  or  if  expert  or 
opinion  testimony  is  desired  (or  if  in 
doubt  about  the  proper  addressee): 

Judge  Advocate  General.  General  Litigation 
Division.  Department  of  the  Navy,  200 
Stovall  St,  Alexandria,  VA  22332-240a 

(2)  For  medical  and  service  records  of 
former  Navy  and  Marine  Corps 
personnel: 

Director,  National  Personnel  Records  Center, 
National  Archives  and  Records 
Administration,  9700  Page  Blvd.,  St  Louis. 
MO  63132. 

Litigation  requests,  including  court 
orders  and  subpoenas  duces  teciun. 
demanding  information  from,  or 
production  of,  service  or  medical 
records  in  the  custody  of  the  National 
Personnel  Records  Center  of  former 
Navy  and  Marine  Corps  personnel  will 
be  served  upon  the  Director  at  the 
foregoing  address.  If  records  responsive 
to  the  request  are  identified  and 
maintained  at  the  National  Personnel 
Records  Center,  that  Center  shall 
forward  such  matters,  along  with  tbe 
request  in  the  case  of  Navy  personnel, 
to: 

(1)  Commander.  Naval  Military 
Personnel  Command  (Code  06), 
Washington,  DC  2O37O-600a  or  his 
delegate,  who  will  respond,  or 

(2)  In  the  case  of  Marine  Corps 
personnel,  to  the  Commandant  of  the 
Marine  Corps  (MMRB-10),  Quantico, 
VA  22134-0001.  who  will  respond. 

(3)  For  pay  records  of  active-duty, 
reserve,  retired,  or  former  Navy 
members: 

Commanding  Officer,  Navy  Finance  Center. 
1240  East  9th  St.,  Cleveland  OH  44199- 
2055. 

(4)  For  pay  records  of  active-duty, 
reserve,  retired,  or  former  Marines: 

Commanding  Officer,  Marine  Corps  Finance 
Center,  Code  OC  Kansas  Qty,  MO  64187- 
0001. 

(5)  For  copies  of  reports  of 
investigation  conducted  in  accordance 
with  the  Manual  of  the  Judge  Advocate 
General  QAGMAN  investigation 
reports); 

Judge  Advocate  General.  Investigations 
Division.  Department  of  the  Navy,  200 
Stovall  St.  Alexandria,  VA  22332-2400. 

(6)  The  majority  of  Navy  and  Marine 
Corps  Commanders  in  the  United  States 
and  overseas  have  been  designated  as 
determining  authorities.  A  complete 
listing  of  these  authorities  and  their 
official  addresses  is  contained  in 
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Seq^tary  of  the  Navy  Instruction  5820.8 
and  can  be  obtained  by  writing  to  the 
Judge  Advocate  General  at  the  address 
indicated  in  paragraph  (c)(1)  of  this 
section.  Some  determining  authorities 
frequendy  called  on  to  determine 
litigation  requests  include: 

Chief  of  Naval  Operations  (OP-OOn< 

Department  of  the  Navy,  Washington,  DC 

20350-2000. 
Vice  Chief  of  Naval  Operationa  (OP-09BL), 

Department  of  the  Navy,  Washington.  dC 

20370-5000. 
Commandant  of  the  Marine  Corps  (Code 

JAR).  Headquarters  Marine  Corps, 

Washington,  DC  203«)-0001. 
Chief.  Bureau  of  Medicine  and  Surgery /Office 

of  the  Surgeon  General  (MED  0OD3). 

Washington,  DC  20372-6120. 
Commander,  Naval  Military  Personnel 

Command  (06).  Washington,  DC  20370- 

sooa 

Commander,  Naval  Investigative  Service 

Command.  Washington.  DC  20388-500a 
Commander  in  Chief,  U.S.  Atlantic  Fleet 

Norfolk,  VA  23511. 
Commander  in  Chief,  U.S.  Pacific  Fleet,  Box 

OOJ.  Pearl  Harbor.  HI  968eO-700a 
Commander,  Naval  Air  Force,  U.S.  Atlantic 

Fleet.  Norfolk,  VA  23511-5188. 
Commander,  Naval  Air  Force,  U.S.  Pacific 

Fleet  Naval  Air  Station,  North  Island,  San 

Diego,  CA  g213&-510a 
Commander,  Naval  Surface  Force,  U.S. 

Adantic  Fleet  Norfolk,  VA  23511-629Z 
Commander,  Naval  Surface  Force,  U.S. 

Pacific  Fleet,  Naval  Amphibious  Base, 

Coronado,  San  Diego,  CA  92155-5035. 
Commander,  Submarine  Force,  U.S.  Atlantic 

Fleet  Norfolk,  VA  23511-«792. 
Commander,  Submarine  Force,  U.S.  Paciflc 

Fleet  Pearl  Harbor,  HI  96860-6550. 
Commander,  Naval  Reserve  Force,  New 

Orleans.  LA  70146-5000. 
Conmianding  General,  Fleet  Marine  Force, 

Atlantic/Europe.  Norfolk,  VA  23511-5001. 
Commanding  General,  Fleet  Marine  Force, 

Pacific  Camp  H.  M.  Smith,  HI  96861-6001. 

(725.10    Fm«. 

The  determining  authority  shall 
charge  reasonable  fees  and  expenses  to 
parties  seeking  official  DOD  and  DON 
information  under  this  instruction.  The 
following  guidelines  are  prescribed  for 
fee  assessment: 

(a)  Documents.  A  complete  list  of 
applicable  charges  is  established  at  32 
CFR  288.10.  Fees  associated  with 
searching  for,  reviewing  and  duplicating 
documents  shall  be  charged  unless 
waived  in  accordance  with  paragraph  (f) 
in  this  section. 

(b)  Witnesses. — (1)  Witness  fees.  The 
requester  shall  pay  to  the  witness  the 
fee  and  expenses  prescribed  for 
attendance  by  the  applicable  rule  of 
court.  If  no  such  fee  is  prescribed,  the 
applicable  Federal  rule  shall  apply.  No 
additional  fee  will  be  prescribed  for  the 
titne  spent  while  testifying  or  in 
attendance  to  do  so. 


(2)  Witness  travel  and  per  diem. 
Travel  and  per  diem  expenses  of 
witnesses  in  cases  in  which  the  United 
States  is  not  a  party  shall  be  fully 
reimbursed  by  the  requesting  litigant, 
but  shall  not  be  assessed  in  an  amount 
exceeding  the  applicable  rule  of  court, 
or  the  Federal  rule  if  there  is  no  local 
rule.  In  certain  cases  in  which  the 
United  States  is  not  a  party,  but  in 
which  it  has  an  oifficial  interest.  Joint 
Federal  Travel  Regulations  and  Navy 
Travel  Instructions  pertaining  to 
entidements  of  DON  personnel 
summoned  as  witnesses  should  be 
consulted  for  guidance  in  ascertaining 
whether  fees  are  payable  by  the  United 
States  and,  if  applicable,  to  which 
appropriation  costs  of  travel  should  be 
charged. 

(3)  Cost  of  processing  and  responding 
to  requests  for  witness  testimony  and 
interviews.  As  authorized  by  31  U.S.C. 
9701  and  32  CFR  97.6(d),  when  a  request 
is  granted  to  permit  DON  personnel  to 
testify  or  be  interviewed  as  to  factual, 
expert,  opinion,  or  policy  matters,  the 
requester  shall  pay  a  fee  calculated  to 
fully  reimburse  the  government  for  the 
expense  of  processing  the  request  and 
providing  the  witness.  Fees  and 
expenses  shall  include: 

(1)  Costs  of  the  time  expended  by 
DON  employees  to  process  and  respond 
to  the  request  or  demand; 

(2)  Costs  of  attorney  time  expended  in 
reviewing  the  request  or  demand  and 
any  information  located  in  connection 
with  the  request  or  demand;  and 

(3)  Expenses  generated  by  materials 
and  equipment  used  to  search  for, 
produce,  and  copy  the  responsive 
information. 

All  costs  for  personnel  shall  be 
calculated  on  the  hourly  pay  of  the 
witness  (including  all  pay,  allowances, 
and  benefits)  plus  a  three  percent  rate 
administrative  surcharge  as  prescribed 
by  31  U.S.C.  9701  and  DOD  Instruction 
7230.7,'*  and  shall  include  such  hourly 
fee  for  each  hour  (or  portion)  of  the 
normal  work  day  when  the  witness  is  in 
travel,  in  attendance,  testifying  or  being 
interviewed. 

(c)  Views  and  Visits.  The  requester 
shall  pay  a  fee  calculated  to  reimburse 
the  command  for  any  expense  or  effort 
incurred  as  a  result  of  the  view  or  visit. 
Such  fees  and  expenses  normally  shall 
include  the  cost  of  escort  personnel  and 
special  preparations  (if  any).  Costs  shall 
be  calculated  upon  the  full  hourly  pay  of 
the  personnel  necessarily  involved 
(including  all  pay,  allowances,  and 
benefits)  plus  a  three  percent 
administrative  surcharge  as  prescribed 
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by  31  U.S.C  9701  and  DOD  Instruction 
7230.7. 

(d)  Payment  Fees  for  documents  shall 
be  paid  direcUy  to  the  DON.  Witness 
fees  for  testimony  shall  be  paid  to  the 
witness,  who  shall  endorse  the  check 
"pay  to  the  United  States."  and 
surrender  it  to  his  or  her  supervisor.  It 
shall  be  deposited  thereafter  in  the 
General  Fund.  If  applicable  travel 
regulations  allow  use  of  government 
funds  and  the  government  pays  for  the 
travel,  witnesses  are  expected  to  utilize 
a  travel  claim  to  obtain  proper 
reimbursement  from  the  Navy.  In  all 
other  cases,  the  private  htigant 
requesting  a  DON  witness  shall  forward 
in  advance  necessary  round  trip  tickets 
and  all  requisite  travel  and  per  diem 
funds,  with  appropriate  monitoring  by 
determining  authorities,  and  the  DON 
witness  shall  be  provided  with 
permissive  no-cost  orders  covering  the 
period  in  which  testimony  will  be 
provided. 

(e)  Matters  in  Which  the  United 
States  is  a  Party.  Fees  or  expenses, 
other  than  those  permitted  by  the 
Federal  Rules  of  Civil  or  Criminal 
Procedure  and  related  case  law,  shall 
not  be  charged  in  matters  to  which  the 
United  States  is  a  party, 

(f)  VVaiver.  A  waiver  of  any  fees  in 
connection  with  a  litigation  request  may 
be  granted  by  the  determining  authority 
at  his  or  her  discretion  provided  that 
waiver  is  in  the  interest  of  the  United 
States.  Fee  waivers  shall  not  be 
routinely  granted,  nor  shall  they  be 
granted  under  circumstances  which 
might  create  the  appearance  that  DON 
favors  one  private  litigant  over  another. 

Dated:  November  21, 1989. 
John  J.  G«6r.  Jr.,  JAGC,  USN, 

Assistant  fudge  Advocate  General, 
Department  of  the  Navy. 

Sandra  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 

Register  Officer 

(FR  Doc.  8&-27800  Filed  11-27-89;  8:45  am) 
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DEPARTMEffT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

RIN  1024-AB28 

Lake  Chelan  National  Recreation  Area 
and  Rosa  Lake  National  Recreatton 
Area,  WA;  Target  Practice 

AOENCV:  National  Park  Service,  Interior. 
action:  Final  rule. 
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summary:  The  regulations  set  forth 
below  are  necessary  to  designate  time 
and  locations  where  weapons  may  be 
carried,  possessed  and  used  for  target 
practice  within  Lake  Chelan  National 
Recreation  Area  and  Ross  Lake 
National  Recreation  Area  pursuant  to  a 
requirement  of  the  National  Park 
Service  General  Regulations.  The  intent 
of  this  rulemaking  is  to  allow  local 
residents  and  occasional  visitors  to 
continue  the  estabUshed  practice  of 
recreational  target  practice  and  sighting- 
in  of  himting  weapons  while  at  the  same 
time  providing  for  public  safety  and 
protection  of  park  resources. 
EFfECnvF  OATf :  December  28, 1989. 
FOR  FURTHEP  INFORMATION  CONTACT: 

John  J.  Eamst  Superintendent  North 
Cascades  National  Park,  2105  Highway 
20,  Sedro  Woolley.  WA  98284, 
Telephone:  (206)  856-5700. 
SUPPt^MEffTARY  INFORMATKM: 

Background 

As  stated  in  the  enabling  legislation. 
Public  Law  90-544,  one  of  the  primary 
reasons  for  estabUshment  of  the 
recreation  areas  was  "  *  *  *  to  provide 
for  the  public  outdoor  recreation  use 
and  enjoyment  *  *  *  "  of  these  areas. 
Recreational  target  shooting  is  an 
established  outdoor  recreational  activity 
in  both  recreation  areas.  The  legislation 
also  specincally  allows  hunting  in 
accordance  with  applicable  laws  of  the 
United  States  and  of  the  State  of 
Washington.  Hunting  weapons  must  be 
periodically  sighted-in  to  be  used  safely 
and  effectively.  There  are  long 
established  facilities  for  these  activities 
on  Federal  lands  in  both  recreation 
areas. 

Residents  of  the  communities  of 
Stehekin,  Newhalem  and  Diablo,  located 
within  the  recreation  areas,  have  no 
reasonable  alternative  to  these  facilities. 
Private  land  holdings  are  generally 
limited,  and  no  facilities  for  these 
activities  have  been,  nor  are  they  likely 
to  be,  developed  on  them.  Access  to 
facilities  outside  the  recreation  area 
would  be  extremely  difficult  for 
Stehekin  residents  since  access  is  only 
by  water,  air  or  trail.  It  would  be  a 
needless  and  unreasonable  burden  for 
residents  of  Newhalem  and  Diablo  since 
a  facility  already  exists  within  the 
recreation  area.  The  Newhalem  range 
was  built  by  local  residents  who  were 
members  of  a  local  gtin  club.  No 
facilities  for  these  activities  exist  within 
a  55-mile  radius  of  cmy  of  these 
communities. 

The  existing  facility  within  Ross  Lake 
National  Recreation  Area  is  located  in 
the  SE  V*  of  sec.  19  and  die  NE  V*  of  sec. 
30,  T.  37  N.,  R.  12  £.,  WM,  approximately 


200  yards  northwest  of  State  Route  20 
near  mile  marker  119. 

The  existing  facility  widiin  Lake 
Chelan  National  Recreation  Area  is 
located  in  the  SE  V*.  of  sec  8,  T.  33  Nm  R. 
17  E.,  WM,  approximately  100  yards  east 
of  mile  point  7  on  the  Stehekin  Valley 
Road  in  a  converted  borrow  pit 

Both  of  these  sites  are  screened  by 
trees  and  other  vegetation.  There  are  no 
other  recreational  developments  or 
activities  in  their  immediate  vicinity 
which  would  conflict  with  their 
proposed  use.  The  ranges  are 
adequately  removed  firom  pubhc  roads 
and  firing  is  away  from  the  roads 
toward  hillsides. 

The  section-by-section  analysis  of  the 
final  rulemaking  for  36  CFR  2.4 
published  in  the  Federal  Register  on 
April  30. 1984,  page  18446,  states  that 
target  ranges  which  have  been 
developed  with  adequate  facilities  to 
provide  for  public  safety  and  which 
were  in  use  prior  to  the  effective  date  of 
the  regulation  can  be  designated  for 
continued  use  by  special  regulations. 
This  final  rule  is  based  on  the  intent  of 
that  analysis. 

The  Superintendent  has  determined 
that  the  designation  of  these  locations 
and  facihties  is  consistent  with  the 
purposes  for  which  the  recreation  areas 
were  established,  will  not  adversely 
affect  park  resources  and  that  the  design 
and  operation  procedures  are  annually 
Inspected  and  maintained  to  assure  that 
adequate  safety  measures  are  in  place, 
and  that  standard  range  safety  niles  are 
posted. 

Summary  of  Comments 

The  proposed  rule  was  published  on 
May  9. 1985.  (50  FR  19547).  The  pubUc 
comment  period  closed  on  June  10. 1985. 
Notice  of  the  proposed  rule  was  also 
published  in  local  news  media  in  May 
1985.  The  National  Park  Service  did  not 
receive  any  comments  regarding  the 
proposed  regulations.  During  this  review 
period,  the  Superintendent  determined 
that  the  level  of  use  of  these  facilities 
did  not  warrant  the  designation  of  two 
target  ranges  in  the  Lake  Chelan 
National  Recreation  Area,  Therefore, 
the  number  of  target  ranges  at  Lake 
Chelan  National  Recreation  Area  is 
reduced  to  one  in  the  final  rule. 

Drafting  Information 

The  following  persons  participated  in 
the  writing  of  these  regulations:  Jerry  D. 
Lee,  Assistant  District  Manager;  Daniel 
L  Allen,  Resource  Management 
Speciahst;  Curt  Sauer,  District  Manager, 
James  S.  Rouse,  Assistant 
Superintendent,  North  Cascades 
National  Park. 


Paperwork  Reduction  Act 

This  rulemaking  contains  no 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 

3501  et  seq. 

Compliance  with  Other  Laws 

The  Department  of  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193.  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Department 
makes  this  finding  because  the 
regidations  will  impose  no  significant 
costs  on  any  class  or  group  of  smaB 
entities. 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332),  the  National  Park  Service  has 
prepared  an  Environmental  Assessment 
and  Finding  of  No  Significant  Impact  on 
these  regulations.  Both  are  available  at 
the  address  noted  above. 

List  of  Subjects  in  36  CFR  Part  7 

National  paries;  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR,  chapter  1  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS: 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Antfaority:  16  U.S.C.  1. 3, 9a,  462(k):  section 
7.96  also  issued  under  D.C  Code  8-137  (1961) 
and  D.C.  Code  40-721  (1961). 

2.  In  fi  7.62  add  a  new  paragraph  (c]  as 
follows: 


{7.63    LakeCttelanNationri 
Area. 


(c)  Weapons.  The  following  location  is 
designated  for  target  practice  between 
the  hours  of  sunrise  and  sunset,  subject 
to  all  applicable  Federal.  State,  and 
local  laws:  in  the  SE  V*  of  sea  8,  T.  33 
N.,  R.  17  E.,  WM.  approximately  100 
yards  east  of  mile  point  7  on  the 
Stehekin  Valley  Road,  a  converted 
borrow  pit 

3.  In  S  7.69  add  a  new  paragraph  (c)  as 
follows: 

(7.69    Roes  Lake  Natlonai  RecTMtkMi 
Area. 

*        •        *        *        ■ 

(c)  Weapons.  The  following  location  is 
designated  for  target  practice  between 
the  hours  of  sunrise  and  sunset,  subject 
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to  all  applicable  Federal  State,  and 
local  laws:  in  the  SE  V4  of  sec.  19.  and 
the  NE  V*  of  sec.  30.  T.  37  N..  R.  12  £.. 
WM,  approximately  200  yards 
northwest  of  State  Route  20  near  mile 
marker  119,  the  area  known  as  the 
Newhalem  rifle  range. 

Dated:  October  16, 1989. 
Maryanne  C  Bach. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc  89-27748  Filed  ll-27-e9;  8:45  am] 

atLUNQ  COOC  4310-7IMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

(AO-FRL-3529-51 

Requirements  for  Implementation 
Plans:  Surface  Coal  Mines  and  Fugitive 
Emisstons;  Approval  and  Promulgation 
of  hnplMnentation  Plans 


AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  action. 

summary:  The  EPA  is  taking  fmal  action 
under  section  302(j]  of  the  Clean  Air  Act 
(Act)  on  a  rulemaking  proposed  October 
26. 1984  (49  FR  43211)  to  add  surface 
coal  mines  (SCM's)  to  the  list  of  source 
categories  for  which  fugitive  emissions 
are  included  in  major  source  threshold 
applicability  determinations  (TAD's) 
regarding  EPA's  new  source  review 
(NSR)  permitting  requirements,  which 
includes  prevention  of  signiHcant 
deterioration  (PSD)  permitting 
requirements.  The  EJPA  is  also  taking 
fmal  action  to  resolve  issues  concerning 
the  review  of  fugitive  emissions  from 
siu-face  coal  mines  which  are  not 
specifically  listed  under  section  3G2(j] 
but  which  may  be  subject  to  review 
under  certain  limited  circumstances, 
such  as  when  collocated  with  other 
major  sources. 

EFFECTIVE  DATE:  December  28. 1989. 
addresses:  a  docket  number  A-84-33, 
containing  information  considered  by 
EPA  in  the  development  of  this 
rulemaking  is  available  for  public 
inspection  between  8:30  a.m.  and  3:30 
p.m.,  weekdays,  at  EPA's  Air  Docket 
(LE-131).  Room  M-1500,  Waterside  Mall 
401  M  Street  SW.,  Washington.  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Lamason  at  Mail  Drop  15,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  (919)  541-5374  (FTS 
629-5374). 


SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are 
provided  in  the  following  outline: 
I.  Summary  of  Today's  Action 
n.  Background 

A.  The  NSR  Applicability  Determinations 
and  Fugitive  Emissions 

B.  Regulatory  Basis 

C.  DOI  Authority  to  Regulate 
m.  Discussion  of  Today's  Action 

A.  No  Listing  of  SCM's 

B.  Collocated  Sources 

C.  Modifications  to  Existing  Sources 

IV.  Major  Issues 

A.  Basis  for  No  List  Decision 

B.  Fugitive  Dust  Issues  Related  to  SCM's 

C.  Applicability  of  Section  302(j)  to 
Modifications 

E  Miscellaneous 

V.  Administrative 

A.  Docket 

B.  Office  of  Management  and  Budget 
Review 

C.  Economic  Impact  Assessment 

D.  Federalism  Implications 

E.  Regulatory  Flexibility  Act  Compliance 

I.  Summary  of  Today's  Action 

Today,  EPA  is  taking  final  action  on 
an  October  26. 1984  rulemaking  proposal 
(49  FR  43211)  to  "list"  fugitive  emissions 
from  SCM's  and  on  related  fugitive  dust 
emissions  issues.  The  "list"  referred  to, 
found  at  40  CFR  51.166(b)(l)(iii)  and 
52.21(b)(l)(iii),  is  of  those  stationary 
source  categories  for  which  fugitive 
emissions  are  included  in  determining 
whether  a  prospective  new  source  or 
modification  is  "major."  New  major 
stationary  sources  and  major 
modiHcations  to  existing  major 
stationary  sources  are  required  to  obtain 
major  source  NSR  permits.  The  EPA  is 
also  taking  final  action  to  resolve  issues 
concerning  the  review  of  fugitive 
emissions  from  SCM's  which  are  not 
specifically  listed  but  which  are  subject 
to  review  under  certain  limited 
circumstances. 

In  this  notice,  EPA  annotmces  its 
conclusion  that  SCM's  should  not  be 
added  to  the  list  of  sources  for  which 
fugitive  emissions  are  considered  in 
TAD's  for  major  source  NSR  (including 
PSD)  permits.  The  EPA  notes  that  the 
extensive  authorities  and  regulations 
administered  by  the  Department  of  the 
Interior  (DOI)  under  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA) 
and  the  Federal  Coal  Management 
Program  (FCMP)  adequately  address  the 
potential  air  quality  problems  in  natural 
resource  areas  of  special  concern  that  a 
decision  to  list  SCM's  affecting  these 
areas  would  seek  to  address.  Although 
EPA  has  considered  the  effect  of  DOI 
authorities  in  deciding  not  to  list  SCM's, 
EPA  is  not  granting  preemptory 
authority  to  DOI  for  the  control  of  air 
pollution  from  SCM's.  The  Act  still 
requires  State  implementation  plans 


(SIFs)  to  contain  emission  limitations, 
permit  programs,  and  other  measures  to 
ensure  that  ambient  standards  and  PSD 
increments  are  attained  and  maintained 
and  that  there  is  no  manmade  visibility 
impairment  in  any  mandatory  Federal 
Class  I  area  (see  sections  110, 161, 169A, 
and  172  of  the  Act). 

Today's  notice  that  EPA  will  not  list 
SCM's  does  not  preclude  EPA  from 
reconsidering  listing  SCM's  at  a  later 
date,  if  sufficient  evidence  is  provided  to 
EPA  of  a  threat  of  reduced  visibility  or 
other  adverse  air  quahty  impacts  in 
national  parks,  wilderness  areas, 
national  memorial  parks,  and 
international  parks  that  are  Class  I  PSD 
areas.  Such  evidence  should  also  show 
that  DOI  authorities  will  not  protect 
visiblity  and  other  air  quality  values 
within  these  areas. 

The  EPA  also  announces  that  it  is 
maintaining  the  status  quo  regarding 
inclusion  of  fugitive  emissions  from 
SCM's  where  SCM's  are  collocated  with 
listed  sources  or  otherwise  presently 
subject  to  NSR  regulations.  The  EPA 
believes  that  emissions  from  SCM's  will 
be  subject  to  review  in  this  fashion  only 
in  limited  circumstances,  if  at  all.  since 
SCM's  themselves  are  not  listed.  The 
EPA  is  also  retaining  the  interpretation 
that  the  definition  of  major  source  in  ^ 
section  302(j)  of  the  Act  does  not  extend 
to  modifications  and  would  therefore 
not  affect  SCM's  collocated  with  an 
existing  major  source  undergoing 
modification. 

n.  Background 

This  section  briefly  summarizes  the 
events  leading  to  today's  action  but 
does  not  repeat  in  detail  previous 
discussions  ab-eady  published  in  the 
Federal  Register.  The  reader  is  referred 
to  these  previous  notices,  specifically 
August  25. 1983  (48  FR  38742).  October 
26, 1984  (49  FR  43202  and  43211),  and 
February  28, 1986  (51  FR  7090),  for  a 
more  detailed  discussion. 

A.  The  PSD  and  NSR  Applicability 
Determinations  and  Fugitive 
Emissions— 1.  Scope  of  Applicability. 
The  review  and  permitting  requirements 
of  PSD  provisions  in  Part  C  of  the  Act 
apply  to  "major"  new  stationary  sources 
and  major  modifications  to  existing 
major  sources.  Similar  NSR 
requirements  under  Part  D  of  the  Act 
apply  to  major  sources  locating  in 
designated  "nonattainment"  areas.  The 
EPA  and  State  permitting  authorities 
conduct  emissions  assessments  to 
determine  whether  a  source  is  major 
and  therefore  subject  to  the  PSD  and 
NSR  requirements  of  Parts  C  and  D  of 
the  Act.  The  EPA  refers  to  these 
assessments  as  TAD's.  Section  302(j}  of 
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the  Act  42  U.S.C.  7e02(j),  defines  both 
"major  stationary  source"  and  "major 
emitting  facility"  as  follows: 

Any  stationary  facility  or  source  of  air 
pollutants  wtiich  directly  emits,  or  has  the 
potential  to  emit,  one  hundred  tons  per  year 
or  more  of  any  air  pollutant  (including  any 
major  emitting  facility  or  source  of  fugitive 
emissions  of  any  such  pollutant,  as 
determined  by  rule  by  the  Administrator).* 

The  EPA  regulations  define  "fugitive 
emissions"  as  emissions  that  could  not 
reasonably  pass  through  a  stack  or  other 
functionally  equivalent  opening.  (See  40 
CFR  52.21(b)(20).) 

2.  Importance  of  Fugitive  Emissions. 
Sources  in  many  types  of  industrial 
categories  exceed  major  source 
thresholds  solely  by  virtue  of  their  stack 
emissions.  Other  source  categories, 
however,  such  as  SCM's,  have  relatively 
few  stack  emissions.  Since  a  source 
could  be  major  if  fugitive  emissions  are 
included  in  TAD's.  but  nonmajor  if 
fugitive  emissions  are  not  included, 
treatment  of  fugitive  emissions  for 
applicability  purposes  can  be  important. 
A  determination  that  a  source  is  or  will 
be  "major"  subjects  a  project  to  all  PSD 
or  nonattainment  permit  requirements 
and/or  a  construction  ban  imder  section 
110(a)(2)(I)  of  the  Act." 

3.  Mines,  Strip  Mines,  and  SCM's.  The 
terms  "mine,"  "strip  mines,"  and 
"SCM's"  are  used  in  this  notice  to  refer 
to  mining  operations.  Today's  action  is 
limited  to  SCM's,  which  were  proposed 
for  listing  in  October  1984  (49  FR  43211). 
The  terms  mines  and  strip  mines  are 
more  general  but  include  SCM's.  Strip 
mining  may  refer  to  open  surface 
operations  for  mining  coal  and  other 
materials.  Mines  may  refer  to  all  mines, 
including  underground  material 
extraction.  Although  today's  action 
focuses  on  SCM's,  comments  and 
discussion  may  refer  to  issues 
applicable  to  other  mines.  For  example, 
some  DOI  regulations  pertain  to  all 
mining  activities,  above  and  below 
ground. 

B.  Regulatory  Basis — 1.  Clean  Air  Act 
Section  302(jJ-  Following  enactment  of 


'  For  PSD  purpose*.  »ection  189(1)  effectively 
modifies  section  3(12(j)  by  establishing  the  threshold 
■mount  of  emissions  as  100  tons  per  year  for  certain 
designated  source  categories  and  250  tons  per  year 
for  sources  in  other  categories. 

*  A  threshold  applicability  determination  is 
distinct  from  a  pollutant  applicability 
determination,  which  is  a  detennination  of  which 
pollutant  streams  from  a  "major"  source  or  "major" 
modificabon  ar«  subject  to  the  substantive 
requirements  of  the  regulations  in  question.  The 
PSD  requirements,  for  mstance.  apply  to  each 
regulated  pollutant  that  a  "major"  source  emits  in 
■•significant"  amount*,  e.g..  40  CFR  52.2](j)(1984). 
Ttie  regulations  do  not  distinguish  between  stack 
and  fugitive  emissions  for  this  purpose. 
Construction  ban  regulations  are  codifled  a(  40  CFR 
82J4. 


the  Act  Amendments  of  1977,  which 
added  part  C  and  Part  D,  EPA  issued  in 
1978  and  1979  various  regulations  and 
guidelines  under  40  CFR  parts  51  and  52 
to  implement  these  new  provisions.  In 
each  action.  EPA  assumed  without 
discussion  that  the  fugitive  emissions  of 
a  source  or  modification  were  to  be 
included  in  quantifying  its  emissions 
rate  in  order  to  determine  whether  it  is 
"major"  (see,  e.g.,  43  FR  26382-83, 
26403-04  (June  19, 1978)).  The  EPA 
regarded  the  Part  C  definition  of  "major 
emitting  facility"  as  exclusively 
governing  the  meaning  of  that  term  for 
PSD  purposes.  Since  that  definition  does 
not  distinguish  between  fugitive  and 
nonfugitive  emissions.  £PA  concluded 
that  fugitive  emissions  are  as  eligible  for 
inclusion  in  the  threshold 
determinations  of  PSD  applicability  as 
nonfugitive  emissions. 

One  of  the  consequences  of  this 
assumption  was  that  sources  of 
predominanUy  fugitive  emissions,  such 
as  SCM's.  could  be  "major"  and.  hence, 
subject  to  PSD  and  NSR  permitting 
requirements  or  the  construction  ban. 

2.  Alabama  Power  v.  Castle.  In 
December  1979.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  held  that  EPA's  interpretation  of 
"major  emitting  facility"  in  Part  C  was 
incorrect,  and,  thus,  EPA  may  require 
the  inclusion  of  fugitive  emissions  in 
TAD's  for  projects  in  a  particular 
category  only  if  it  fu^st  satisfied  the 
rulemaking  requirement  of  section  302{j) 
as  to  that  category  [Alabama  Power 
Company  v.  Costle,  636  F.2d  323,  369). 
The  court  did  not  specify  what  it  thought 
EPA  had  to  consider  in  such  a 
rulemaking.  It  did  say,  however,  that: 

The  EPA's  regtilation  of  fugitive  emissions 
has  been  of  special  concern  to  the  mining  and 
forestry  industries  which  contend,  without 
serious  opposition,  that  they  are  incapable  of 
meeting  the  strict  limitations  on  the  emission 
of  particulate  matter  set  by  the  PSD 
provisions.  •  •  * 

The  legislative  history  of  this  rulemaking 
provision  (Section  302(j)]  ii  sparse,  but  it  may 
well  define  a  legislative  response  to  the 
policy  considerations  presented  by  the 
regulation  of  sources  where  the  predominant 
emissions  are  fugitive  in  origin,  particularly 
fugiUve  dust.  Whatever  the  motivation  of  die 
"rule"  provision  of  302[j),  its  existence  is 
unmistakable.  Even  if  the  origin  of  this 
provision  is  fortuitous,  the  provision  may 
well  be  welcomed  as  serendipitous,  for  it 
gives  EPA  flexibility  to  provide  industiy-by- 
industry  consideration  and  appropriate 
tailoring  of  coverage,  (id.) 

3.  August  7, 1980  Rulemaking.  In 
response  to  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circidt 
ruling  in  Alabama  Power  Company  v. 
Costle,  EPA  proposed  amendments  to 


both  the  PSD  and  nonattainment 
regulations  that  would  comply  with  the 
rulemaking  requirements  of  section 
302(j)  by  excluding  fugitive  emissions 
bt>m  TAD's  except  as  to  certain 
specifically  listed  categories  of  sotirces 
(e.g.,  44  FR  51924,  51948  (September  5, 
1979)).  Most  listed  categories 
corresponded  generally  to  those  in  the 
Part  C  definition  of  "major  emitting 
facility;"  the  remaining  categories 
encompassed  any  soiu^ce  subject  on 
August  7, 1980  to  an  emission  standard 
under  either  section  111  or  112  of  the 
Act,  42  U.S.C.  7411  or  7412.  [The  SCM's 
were  not  among  the  listed  categories  (id. 
at  51931)].  The  EPA  e)q)lained  that  it 
was  proposing  to  require  the  inclusion  of 
fugitive  emissions  for  the  listed 
categories  because  (1)  emissions  from 
sources  in  those  categories  deteriorate 
air  quality  regardless  of  how  they 
emanate,  and  (2)  the  Agency's 
experience  in  quantifying  fugitive 
emissions  from  such  sources  was  in 
general  greater  than  its  experience  in 
quantifying  fugitive  emissions  from 
other  sources  (id). 

Numerous  issues  were  raised  in  the 
course  of  proposal.  In  response,  EPA 
maintained  its  Initial  interpretation  of 
section  302(j)  as  reflected  in  the 
September  1979  proposal  and  concluded 
that  the  rulemaking  it  was  conductiing 
had  afforded  sources  the  opportunity  to 
comment  on  the  proposed  inclusion  of 
fugitive  emissions  in  threshold 
calculations  (id.  at  52961).  Hence,  in 
August  1980,  EPA  promulgated  the 
substance  of  the  amendments  it  had 
proposed  (e.g..  45  FR  52739).* 

4.  Chemical  Manufacturer's 
Association  v.  EPA  and  Settlement 
Agreement.  In  late  1980,  the  American 
Mining  Congress  (AMC)  and  other 
industry  organizations  (collectively,  the 
"industry  petitioners")  petitioned  the 
D.C.  Circuit  to  review  the  provisions 
that  require  the  fugitive  emissions  of 
projects  in  the  listed  categories  to  be 
taken  into  account  in  TAD's.  These 
challenges  were  subsequently 
consolidated  into  Chemical 
Manufacturer's  Association  v.  £!Pi4,  No. 
79-1112  (D.C.  Circuit)  [CMA). 

The  industry  petitioners  argued  that 
EPA  before  it  established  those 


'  tht  EPA  simultaneously  promulgated  a  wide 
array  of  other  changes  to  ttie  various  new  sourc* 
review  regulations  m  effect  at  the  time:  not  only  the 
Part  51  and  52  PSD  regulations,  the  Offset  ruling, 
and  the  construcHoo  ban.  but  also  40  CFH  Sl.l6S(a), 
wliich  set  forth  the  requirements  of  the  Pari  O 
permit  program  and  which  EPA  had  first 
promulgatad  In  May  1980  |45  FR  31307). 

The  EPA  did  not  include  SCM's  on  the  list  of 
categories,  although  the  Sierra  Club  In  lis  coaunenla 
had  argned  far  their  inclusion. 
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provisions,  should  have  consideted  the 
problems  of  measuring,  modeling,  and 
controlling  fugitive  emissions  that  are 
peculiar  to  each  category  and  then 
provided  (in  the  words  of  the  Alabama 
Power  opinion)  "appropriate  tailoring  of 
coverage."  They  also  contended  that  the 
Act  required  the  EPA  to  consider,  on  an 
industiy-by-industry  basis,  the  social, 
economic,  health,  and  welfare  impacts 
of  including  fugitive  emissions  in  TAD's. 
They  suggested  that  EPA  could  decline 
to  require  the  inclusion  of  fugitive 
emissions  as  to  a  particular  category  on 
the  grounds  that  growth  in  that  industry 
was  important  to  the  economy  and  that 
the  emissions  posed  low  risks  to  human 
health  and  welfare.  Finally,  the  industry 
petitioners  asserted  that  EPA  entirely 
failed  to  meet  those  requirements  of  the 
Act  [Petitioners  Brief  on  Fugitive 
Emissions  and  Certain  Other  Issues,  at 
12-19  (February  11, 1981)].  In  June  1981, 
EPA  began  negotiations  with  the 
industry  petitioners  to  settle  the  issues 
relating  to  fugitive  emissions  in  the 
CMA  case.  In  February  1982,  EPA 
entered  into  a  settlement  agreement 
with  these  petitioners  in  which  it  agreed 
to  propose  to  delete  the  requirement  for 
including  fugitive  emissions  and  to  take 
final  action  on  that  proposal 
Subsequently,  the  court  granted  a  stay 
of  the  case  pending  implementation  of 
the  agreement.  The  EPA  proposed  the 
change  called  for  in  this  portion  of  the 
agreement  on  August  25, 1983  (48  FR 
38742). 

5.  Sierra  Club  v.  Gorsuch.  In  addition 
to  challenges  by  various  industry 
representatives,  the  Sierra  Club  and 
other  environmental  groups  petitioned 
the  D.C.  Circuit  to  review  the  1980 
regulations,  including  the  provisions 
relating  to  fugitive  emissions,  fai 
response  to  industry  contention  that 
EPA,  in  requiring  the  inclusion  of 
fugitive  emissions  for  the  listed 
categories,  had  failed  to  conduct  the 
rulemaking  the  court  had  contemplated, 
the  Sierra  Club  coimtered  that  EPA,  in 
failing  to  list  SCM's,  had  acted 
arbitrarily  and  capriciously.  The  court 
consolidated  the  industry  challenges 
under  CMA  v.  EPA  (No.  79-1112),  and 
kept  the  Sierra  Club  challenge  on  its 
own  track. 

On  August  26, 1963,  in  response  to  the 
Sierra  Club  petition,  the  D.C.  Circuit 
ruled  that  under  the  logic  of  its  1980 
action,  EPA  appeared  to  have  no  good 
reason  for  listing  categories  without 
including  SCM's  (715  F.2d  653).  The 
court  subsequently  ordered  EPA  to 
propose  to  list  or  not  list  SCM's. 

6.  October  26. 1984— The  "Safety 
Valve. "  In  the  October  28, 1984  Federal 
Register,  EPA  completed  its  obUgatioos 


regarding  SCM's  under  the  CMA 
settlement  agreement  by  deciding  not  to 
promulgate  the  fundamental  changes 
proposed  in  August  1983.  The  EPA 
instead  determined  that  its  initia}  1980 
interpretation  regarding  the  nature  of 
the  section  302(j)  rulemaking 
requirement  was  correct  (49  PR  43202). 
On  tfie  same  day,  EPA  fulfilled  its 
obligation  under  Sierra  Club  v.  Gorsuch 
by  proposing  to  Ust  SCM's  (49  FR  43211], 
llie  EPA  characterized  congressional 
intent  as  requiring  EPA  to  make  only 
two  determinations  before  requiring 
fugitive  emissions  to  be  included  in 
TAD'S.  For  sources  in  a  particular 
category,  EPA  must  show  that  (1)  The 
sources  have  the  potential  to  degrade  air 
quality  significantly,  and  (2)  no 
unreasonable  socioeconomic  impacts 
relative  to  the  benefits  woiild  result 
from  subjecting  the  sources  to  the 
relevant  PSD  or  nonattainment 
programs.  Thus,  a  finding  that  the 
sources  in  a  category  pose  a  threat  of 
significant  air  quality  degradation  is 
enough  to  propose  listing,  though  EPA 
must  consider  broader^based  ob)ections 
raised  by  commenters  during  the 
rulemaking  before  taking  final  action. 
The  interpretation  of  section  302(n 
that  EPA  espoused  in  1980  and 
essentially  reaffirmed  in  1984 
reasonably  responds  to  different 
congressional  intents.  A  determination 
by  EPA  that  the  sources  in  a  category 
pose  a  threat  of  significant  air  quality 
degradation,  in  effect,  establishes  a 
presimiption  that  the  sources  should  be 
subject  to  PSD  and  nonattainment 
review.  This  is  because  the  primary 
purpose  of  that  review  is  to  prevent  the 
construction  of  new  projects  that  would 
interfere  materially  with  timely 
attainment  and  maintenance  of  the 
national  ambient  air  quality  standards 
(NAAQS)  and  PSD  increments. 
Commenters  then  may  seek  to  rebut  this 
presumption  by  producing  a  record  that 
unreasonable  social  or  economic  costs 
relative  to  the  anticipated  beneHta 
would  occur  if  PSD  or  nonattainment 
review  were  appUed  to  a  particular 
category  of  sources.  The  EPA's  role  is  to 
resolve  any  clash  of  views  and, 
therefore,  engage  in  a  deliberative 
process  that  can  go  far  beyond  the 
virtually  ministerial  decision  making 
that  some  environmental  groups 
advocate.  However,  the  decision-making 
process  need  be  extensive  only  if  there 
are  legitimate  cost-benefit  concerns. 
Under  this  interpretation,  section  302(j) 
functions  as  a  useful  "safety  valve." 
while  at  the  same  time  minimising  the 
expenditure  of  EPA  resources.  The 
EPA's  position  and  reasoning  is 
discussed  in  farther  detail  in  Federal 


Register  notices  published  on  October 
26, 1984  (49  ¥R  43202)  and  February  28. 
1986  (51  FR  7000.* 

The  October  26. 1984  proposal  also 
reopened  the  public  comment  period  on 
the  existing  list  of  source  categories  for 
which  fugitive  emissions  are  included  in 
determining  major  source  status. 
Further,  the  notice  solicited  comment  on 
an  interpretive  ruling  involving  section 
302(j)  of  the  Act  in  relation  to  the  review 
of  modifications  involving  fugitive 
emissions  at  sources  that  are  already 
"major." 

7.  AMC  Administrative  Petition 
(1984).  Additional  petitions  for 
administrative  reconsideration  of  EPA's 
October  1984  final  action  were  filed  by 
the  AMC  Peabody  Holding  Co..  Inc. 
and  the  NCA  (collectively,  "AMC").  The 
petitions  expressed  several  concerns 
related  to  the  prospect  that  SCM's  could 
be  subjected  to  PSD  and  NSR  even  if 
EPA  made  a  final  determination  not  to 
bst  SCM's  as  such.  The  industry 
concerns  included  the  interaction 
between  the  definition  of  "source"  for 
PSD  and  NSR  purposes  and  the 
currently  listed  fugitive  emissions 
source  categories,  and  the  applicabibty 
of  section  302(j)  to  major  modifications. 
To  the  extent  that  SCM's  would  be 
Indirectly  subject  to  PSD  and  NSR, 
mining  interests  sought  regulatory  reliet 
either  through  a  change  in  the  definition 
of  source,  or  through  deletion  of  certain 
currently  listed  fugitive  emissions 
source  categories.  By  letter  dated  June 
28, 1985,  EPA  granted  the  AMC  petition 
and  stated  that  EPA  would  complete  its 
reconsideration,  and  dispose  of  the 
other  petitions,  in  conjunction  with  its 
final  action  on  the  listing  of  SCM's.  The 
EPA's  disposition  of  these  petitions  is 
set  forth  later  in  this  notice. 

8.  February  28. 1986— Alternatives 
Proposed  for  Listing  SCM'a.  On 
February  28. 1988  (51  FR  7090).  the  EPA 
reopened  the  public  comment  period  to 
solicit  comments  on  four  possible 
regulatory  alternatives  for  fugitive 
emissions  from  SCM's.  Alternative  I 
maintained  the  status  quo  (no  listing  of 
SCM's).  Alternative  II  would  list  all  new 
SCM's  but  "grandfather"  (Le..  not  count) 
increment  consumption  for  existing 
mines.'  Alternative  Dl  would  bst  all 


*  Both  industry  and  tavkw 


■ly 


petibonad  for  tiuUcia)  iwlcw  of  EPA'«  Oetobw  ISSC 
Rnal  actiaB  Mttiiig  th«  criteria  for  nilemaldng  nnder 
•ection  30Z(i).  TttOM  caies  were  consolidated  ■• 
National  Coal  Atrnxjauon  (NCA;  w.  EPA  tio.  84- 
IflOe  (D£-  Clr.).  and  art  stiD  pending  as  of  this  date. 
■  iBomKirtt  pabUahad  In  40  cut  5ZZi(e)  are  th* 
allowaUa  ■aiilwani  iaereaae  in  poUotant 
concentrationt  tmr  biaMiw  coBeaatraBont 
ambient  levela  ttat  aadated  ki  w  araa  oa  Ih* 
baaaline  data  aflar  Augual  7. 1S77  aa  deftnad  under 
40  CFR  52.21(b)  (13  through  (15). 
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new  SCM's  and  not  grandfather 
increment  consumption  for  existing 
mines.  Alternative  IV  would  list  only 
SCM's  impacting  Class  I  and  mandatory 
Class  n  areas.*  The  EPA  also  proposed 
to  list  SCM's  unless  public  comment 
affirmatively  demonstrated  that 
unreasonable  socioeconomic  impacts 
would  result. 

The  notice  announced  that  the  public 
comment  period  with  respect  to  the 
existing  list  of  source  categories  and  to 
the  relevance  of  section  302(j)  to  review 
of  modifications  was  closed  and  was 
not  reopened.  However,  EPA  solicited 
any  additional  comments  on  the  SCM 
proposal,  the  regulatory  impact  analysis 
(RIA)  of  the  possible  alternatives,  and 
other  generic  fugitive  emissions  issues 
not  specifically  foreclosed.  The  EPA 
noted  that  other  programs,  notably  the 
one  operated  by  the  DOI  pursuant  to  the 
SMCRA.  30  U.S.C.  1201  et  seq.,  could 
address  similar  problems.  The  EPA 
sought  comment  on  the  effectiveness  of 
such  programs  in  protecting  Class  I  and 
mandatory  Class  II  areas  and  requested 
an  analysis  of  this  issue  from  DOI. 

All  comments  were  placed  in  the 
official  rulemaking  docket  [Docket  No. 
A-84-33]  and  made  available  for 
inspection  and  copying  at  the  EPA 
offices  in  Washington,  DC.  The 
comment  period  was  extended  twice, 
closing  on  )ime  30, 1986. 

9.  The  RIA.  The  EPA  prepared  an  RIA 
for  the  proposed  SCM  rulemaking 
alternatives,  in  part  to  comply  with 
Executive  Order  12291,  which  provides 
that  major  rulemakings  consider 
economic  consequences.  The  EPA  has 
broad  discretion  in  its  use  of  the  study, 
however,  since  the  Act  requires  many 
other  factors  to  be  considered  in  this 
rulemaking.  The  EPA  Administrator 
rehes  on  the  entire  rulemaking  record  in 
making  a  final  decision. 

The  RIA  evaluated  the  projected 
consequences  of  the  proposed 
alternatives  to  regulating  new  and 
modified  SCM's  as  major  sources  under 
PSD  and  NSR.  It  considered  benefits. 
costs,  and  general  environmental  and 
economic  Impacts. 

The  effects  of  the  four  possible 
regulatory  alternatives  were  considered 
in  the  RIA  by  examining  potential 
impacts  at  several  SCM's  typical  in  size 
and  location  for  selected  coal  mining 
regions.  Five  important  coal  basins  were 
investigated  to  determine  the  impacts  of 
Alternative  II:  Powder  River,  San  Juan, 


•  Protected  areas  created  after  August  7, 1977 
(larger  than  10,000  acres)  are  "mandatory  Class  I] 
areas"  and  would  have  been  designated  Class  I  if 
they  had  been  established  as  of  August  7, 1977. 
These  areas  can  otily  be  reclassified  as  Class  I  or 
remain  Class  Q  t>ut  cannot  be  reclassified  to  Class 
lU.  {40CFRS2.21(e)). 


Fort  Union,  Illinois,  and  Appalachian. 
Powder  River  also  served  as  a  case 
study  for  Alternative  III.  Impacts  of 
hypothetical  mines  on  Bryce  Canyon 
National  Park  and  Chaco  Culture 
National  Historic  Park  were  reviewed 
relative  to  Alternative  IV,  The  analysis 
of  costs  and  benefits  for  Alternative  IV 
in  the  RIA  was  conducted  with  an 
assumption  that  no  other  regulatory 
program  would  protect  Class  I  and 
mandatory  Class  II  areas  from  SCM's. 

Benefits  and  costs  in  these  areas  were 
evaluated  for  the  year  1995.''  The  costs 
evaluated  arise  from  application  of  best 
available  control  technology  and,  more 
importantly,  from  size  limitations  in 
SCM's  because  of  ambient  constraints. 
Benefit  categories  include  mortality, 
morbidity,  and  soiling  for  Alternatives  II 
and  III,  and  visibility  for  Alternative  IV. 
The  study  also  examined  national 
impacts  involving  coal  price  and 
production,  and  the  cost  of  electricity. 

Costs  estimated  under  Alternative  II 
considerably  exceed  benefits  for  the  five 
basins  analyzed  in  the  RIA  and  were 
considered  to  be  unreasonable  relative 
to  the  costs  and  benefits  of  other 
alternatives.  Factors  mostly  responsible 
for  these  results  include:  the  relatively 
low  ambient  particulate  matter 
contribution  from  SCM's  nationally  and 
low  background  particulate  matter 
concentrations  around  SCM's,  the 
limited  distance  from  SCM's  that 
ambient  impacts  occur,  and  the  general 
absence  of  populations  exposed  to  SCM 
particulate  matter. 

The  Powder  River  Basin  estimated 
costs  imder  Alternative  III  are  also 
considerably  larger  than  benefits. 
Furthermore,  costs  for  the  Powder  River 
Basin  increased  rapidly  under 
Alternative  III  relative  to  Alternative  II 
because  existing  SCM's  would  be 
regulated  under  the  third  alternative. 
Relative  cost  estimates  would 
presumably  be  even  larger  if  the  five 
basins  analyzed  under  Alternative  II 
were  analyzed  similarly  to  the  one  coal 
basin  under  Alternative  ID.  Therefore, 
Alternative  III  costs  also  appear 
unreasonable  relative  to  benefits 
provided  by  other  available  lower  cost 
options.  As  under  Alternative  n,  the 
results  for  Alternative  III  are  explained 
by  such  factors  as  relatively  low  SCM- 
induced  particulate  concentrations,  the 
limited  size  of  the  ambient  impact  area, 
and  the  general  absence  of  large 
populations  in  the  vicinity  of  SCM's. 

Because  Alternative  IV  potentially 
affects  far  fewer  coal  reserves  than 
either  Alternatives  II  and  m  a  different 


*  For  Alternative  TV,  Chaco  Culture  National 
Historic  Park  was  avaluated  for  1900  and  Bryce 
Canyon  was  evahuted  for  1996. 


cost  approach  was  undertaken.  The 
social  costs  of  removing  the  lease  tracts 
at  Bryce  Canyon  and  Chaco  Culture  out 
of  available  reserves  were  estimated. 
Unlike  Alternatives  II  and  III,  the 
benefits  considered  under  Alternative 
IV  reflect  only  visibility  benefits  to  park 
users.  However,  the  benefits  achieved 
by  Alternative  IV  are  highly  variable 
and  depend  upon  assumptions  regarding 
visibility  impacts  of  mining  activities 
after  implementation  of  this  alternative. 
Also,  unlike  Alternatives  II  and  III. 
Alternative  TV  may  yield  significant 
additional  benefits  not  addressed  in  the 
RIA.  In  particular,  large  potential 
visibility  benefits  could  not  be 
accurately  estimated  and  were  therefore 
excluded.  Other  difficult-to-estimate 
benefits,  such  as  reduced  mining  noise 
and  water  pollution,  could  further 
increase  benefits  realized  under 
Alternative  IV.  The  RIA  concludes  that 
the  results  of  the  analysis  for 
Alternative  IV  are  ambiguous,  but  that 
in  any  event,  the  costs  of  Alternative  IV 
are  more  nearly  in  balance  with 
potential  benefits  than  is  the  case  with 
Alternatives  II  and  III  which  yielded 
substantial  negative  net  benefits. 
However,  it  is  unclear  that  the  costs  of 
Alternative  FV  are  reasonable 
considering  that  many  if  not  all  of  the 
visibility  and  other  benefits  which  might 
accrue  from  PSD  and  NSR  coverage 
would  already  be  realized  through 
compliance  with  DOI  regulations. 

Several  factors  limit  the  precision  of 
the  RIA.  These  limitations  are  discussed 
in  the  February  28, 1986  Federal  Register 
and  in  greater  detail  in  the  RIA.  The 
EPA  must  take  account  of  the  RIA 
limitations  and  weigh  many 
considerations,  including  comments  on 
the  RIA  and  proposed  alternatives,  in 
making  a  final  decision. 

10.  Modified  Alternatives.  On  May  4, 
1987,  EPA  placed  in  Docket  A-84-33  two 
additional  alternatives  based  on 
modifications  to  Alternative  IV.  These 
were  identified  as  Alternatives  FV'  (IV 
prime)  and  IV"  (FV  double  prime).  "These 
options  were  designed  to  obtain  the 
major  benefits  expected  under 
Alternative  IV,  specifically  the 
protection  of  significant  national  land 
areas  (e.g..  national  parks),  while 
limiting  Uie  economic  costs  incurred  by 
focusing  NSR  coverage  more  directly  on 
these  areas.  The  EPA  specifically 
solicited  the  views  of  several  parties 
who  had  previously  demonstrated  an 
interest  in  the  issue  surrounding 
Alternative  IV,  Responses  were 
received,  placed  in  the  rulemaking 
docket  and  compiled  in  the  summary  of 
comments  for  the  rulemaking  which  was 
also  placed  in  the  docket  Alternatives 
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IV'  and  IV"  are  discussed  in  greater 
detail  in  the  May  4. 1987  memorandum 
to  the  docket  (document  number  IV-C- 
6). 

Alternative  IV  proposed  that  KD 
review  ef  a  mine  be  triggered,  not  by  a 
fixed  ambient  concentration,  but  by 
prediction  of  adverse  impact.  Under 
Alternative  IV,  an  increase  in  ambient 
particulate  matter  (PM)  concentration  of 
1  microgram  per  cubic  meter  predicted 
by  modeling  would  trigger  an  "ambient 
impact  assessment."  not  a  PSD  review. 
Only  if  the  "ambient  impact 
assessment"  indicated  a  potential 
adverse  impact,  as  determined  by  the 
appropriate  Federal  land  manager  (FLM) 
for  the  affected  mandatory  Class  I  *  and 
n  PSD  areas,  would  PSD  be  triggered. 
The  advene  impact  assessment  is  a 
process  already  used  by  FLMs.  This 
alternative  was  considered  a  way  to 
protect  areas  of  special  natural 
significance  while  reducing  the  number 
of  mines  subject  to  PSD  determinations. 

Alternative  IV'  included  the  same 
adverse  impact  test  as  Alternative  IV' 
but  covered  only  impacts  on  mandatory 
Class  I  PSD  areas.  To  remove 
uncertaintiea  as  to  the  application  of  the 
adverse  impact  analysis  test,  the  1 
microgram  per  cubic  meter  increase  in 
PM  concentration  test  was  dropped  and 
an  mines  within  50  kilometers  of  a 
mandatory  Qass  I  area  would  be 
subject  to  an  "adverse  impact 
assessment."  This  option  would  also 
provide  protection  of  the  most  important 
natural  areas  but  only  a  consultation 
process  between  the  FLM  and  the  States 
would  be  established  for  many  other 
natural  areas  designated  as  mandatory 
Class  II.  This  proposal  would  have 
reduced  costs  of  compliance  but  would 
also  produce  reduced  benefits  with 
minimal,  if  any,  protection  of  mandatory 
Class  II  areas. 

C.  DOI  Authority  to  Regulate.— \. 
Provisiona  to  Regulate  Fugitive  Dust 
From  SCM's.  The  DOI  has  demonstrated 
to  the  EPA  that  under  existing  DOI 
statutory  authorities,  regulations,  and 
policies,  DOI  can  adequately  protect 
against  adverse  effects  from  SCM's, 
including  fugitive  dust  emissions.  The 
DOFs  authority  is  particularly  effective 
with  respect  to  national  parks  and  other 
areas  of  special  concern,  which  are  the 


focus  of  Alternative  IV.  The  authorities 
identified  by  DOI  include  the  following: 

a.  SMCRA  Performance  Standards 

Section  S15(b)(4)  of  the  SMCRA.  30 
U.S.C  1201  et  seq.,  estabhshes  a 
performance  standard  for  control  of  air 
pollution  from  all  SCM's.  wherever 
located.  The  SCM's  operators  must 
stabilize  and  protect  all  surface  areas, 
including  spoil  piles  affected  by  the 
mining,  and  reclaim  areas  to  effectively 
control  erosion  and  attendant  air  and 
water  pollution  (30  U.S.C  1285(b)(4)). 
The  DOI  has  promulgated  mandatory 
performance  standards  for  SCM's  under 
this  statutory  requirement  at  30  CFR 
816.95(a).  These  standards  are 
implemented  in  turn  through  30  CFR 
780.15.  which  provides  that  each 
application  for  a  surface  coal  mining 
and  reclamation  permit  must  include 
"[a]  plan  for  fugitive  dust  control 
practices"  describing  all  measures  the 
applicant  proposes  to  use  to  stabilize 
exposed  surface  areas  to  control  fugitive 
dusL 

Section  515(b)(17)  of  SMCRA 
addresses  pollution  associated 
specifically  with  erosion  from  access 
roads  into  and  across  SCM  sites.  To 
implement  this  provision,  and  to  clarify 
the  reach  of  30  CFR  780.15  and  816.S5, 
DOI  recently  promulgated  regulations 
establishing  a  performance  standard  for 
road  dust  generated  at  SCM's: 

[b]  Performance  standards.  Each  road  shall 
be  located,  designed,  constructed, 
reconstructed,  used,  maintained,  and 
reclaimed  so  ss  to: 

[1]  Ckmtroi  or  prevent  erosion,  sihatfon, 
and  the  air  pollution  attendant  to  erosion, 
including  road  dust  as  well  as  dust  occurring 
on  other  exposed  turfaces,  by  measures  such 
as  vegetatuig,  watering,  using  chsmical  or 
other  dust  suppressants,  or  otherwise 
stabilizing  all  exposed  surfaces  in 
accordance  with  current,  prudent  engineering 
practices; 

[2]  Control  or  prevent  damage  to  fish, 
wildlife,  or  their  habitat  and  related 
environmental  values: 


■  Area*  listed  under  eection  IfiZfa)  of  the  Act 
cannot  be  reclauified  and  are  generally  refetred  to 
aa  mandatory  Clau  I  areas.  The  15S  areaa  are 
national  parka  over  8000  acre*,  national  wildemew 
areas  over  SOOO  acre*,  and  tntamatianal  parka,  all  is 
existence  on  U>e  PSD  codiffcatioo  date.  Ai^usl  7, 
1877.  Only  three  nonnuuidatary  Claas  I  areaa.  all  in 
Montana,  have  bem  cnatad  by  redesignaiion  of 
Oaes  D  area*  aad  ■  tamUt  area  la  Wsshingtoa  has 
been  prapoeed.  All  art  Imiiaa  landa. 


[6]  Prevent  or  control  damage  to  public  or 
private  property,  including  the  prevention  or 
mitigation  of  adverse  effects  on  lands  within 
the  boundaries  of  the  National  Park  System, 
the  National  Wildlife  Refuge  System,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the  Wild 
and  Scenic  Rivers  System,  including 
designated  study  rivers,  and  National 
Recreation  Areas  designated  by  Act  of 
Congress.  [S3  FR  4319a  45213  (November  & 
1988)  (to  be  codified  at  30  CFR  n7.150(b)(l), 
(2)and(a}J. 
*         •         *         •         • 

b.  SMCRA  Section  522(e]  Prohibitions 

Section  522(eMl)  of  SMCRA.  30  U.S.C 
1272(e),  and  30  CFR  761.11  pn^bit 


SCM's  in  certain  designated  areas, 
subject  lo  valid  exis^ng  rights  (VER) 
and  except  where  SCM's  existed  on 
August  3, 1977.  Lands  designated  by 
section  522(e)(1)  and  DOI's  regulations 
include  any  lands  within  the  boundaries 
of  the  National  Parks  System,  the 
National  Wildlife  Refuge  System,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 
Wild  and  Scenic  Rivers  System, 
including  designated  study  rivers,  and 
National  Recreation  Areas  designated 
by  Act  of  Congress.  Subfect  to  VER.  and 
with  other  exceptions,  section  S22(e)  (2), 
(4)  and  (5)  likewise  prohibits  SCM's  on 
Federal  lands  within  National  Forests, 
within  100  feet  of  public  roads  and 
cemeteries,  and  within  300  feet  of 
occupied  dwellings,  public  buildings, 
schools,  churches,  community  or 
institutional  buildings,  and  public  paries. 
In  addition,  section  522(e)(3)  prohibits 
SCM's  in  any  other  location  where  the 
SCM  will  "adversely  affect"  any 
pubUcly-owned  park  or  any  place  bsted 
in  the  National  Register  of  Historic 
Sites.  The  VER  are  disctissed  in  detail 
below. 

Provision  for  a  determination  of 
adverse  effect  under  section  522(eK3)  is 
included  in  the  review  process  for  the 
SMCRA  permit  that  aQ  SCM's  mmi 
obtain.  Upon  receipt  of  an  applicatkM 
for  operations  that  may  affect  a 
National  Park  System  Unit  (NPSU).  the 
SMCRA  regulatory  authority  (either 
DOI.  or  a  State  acting  under  an 
approved  program)  provides  the 
National  Park  Service  (NPS)  written 
notice  and  an  opportunity  to  comment 
(30  CFR  773.13(a)(3)(ii)).  Where  the 
regulatory  authority  preliminarily 
determines  that  the  proposed  operation 
would  adversely  affect  an  NPSU,  under 
30  CFR  761.12(f)(1)  it  must  request  the 
approval  or  disapproval  of  the  NPS 
before  it  can  issue  a  SMCRA  permit 

c.  SMCRA  Section  522(c}  Unsuitability 
Designations 

Section  522(c)  of  SMCRA  grants  any 
person  "having  an  interest  which  is  or 
may  be  adversely  affected  *  *  *  the 
right  to  petition  the  regulatory  authority 
to  have  an  area  designated  as 
imsuitabie  for  surface  coal  mining 

operations Section  522(8)  and  30 

CFR  7e2.11(b)  set  out  the  criteria  under 
which  an  area  may  be.  but  is  not 
required  to  be,  designated  as  unsuitable 
for  SCM  operations.  These  include  a 
finding  that  mining  would  affect  fragile, 
historic  natural  hazard,  or  renewable 
resource  lands.  Fragile  lands  include 
"areas  containing  natural,  ecologic 
scientific  or  aesthetic  resources  tfiat 
could  be  significantly  damaged"  by  SCM 
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operati<ms:  historic  lands  include  "areas 
containing  historic  culttu^  or  scientific 
resources." 

d.  The  Federal  Coal  Management 
Program 

The  Bureau  of  Land  Management 
(QLM)  administers  the  FCMP,  which 
applies  to  SCM's  on  all  Federal  lands. 
According  to  DOL  the  BLM  effectively 
controls  approximately  80  percent  of 
western  coal  through  the  FCMP.  During 
the  land-use  planning  stage  of  the 
FCMP,  BLM  applies  four  "screens"  to 
public  lands  where  SCM's  potentially 
could  be  located,  including  imsuitability 
criteria  and  multiple-use  decisions  (43 
CFR  3420.1-4(e)).  Under  unsuitability 
Criterion  5.  "Class  I  visual  resource 
management  areas."  areas  of 
outstanding  scenic  quality  or  high  visual 
sensitivity  are  considered  unsuitable  for 
leasing  imder  the  FCMP  unless  the  BLM 
determines  that  SCM  operations  will  not 
significantly  diminish  or  adversely 
affect  the  scenic  quality  of  the  area  (43 
CFR  S481.1(e)).  The  multiple-use 
decision  process  balances  uses  and 
resources  to  decide  if  protection  is 
needed  (43  CFR  ieoi.O-5(f)).  The  DOI 
rules  provide  that  the  BLM  "shall  place 
particular  emphasis  on  protecting  •  •  • 
air  and  water  quality  *  *  *"  hi  making 
multiple-tise  decisions.  Where  coal 
development  on  BLM  lands  may  impact 
lands  under  the  jurisdiction  of  the  NPS 
and  the  Fish  and  Wildlife  Service 
(FWS).  the  rules  direct  the  BLM  to 
consult  with  those  agencies  to  jointly 
determine  whether  the  lands  should  be 
acceptable  for  further  consideration  for 
coal  leasing. 

In  addition  to  the  above  provisions, 
DOI  identified  various  other  statutory 
•nd  regulatory  provisions  that  could  be 
used  to  regulate  SCM  operations  for  the 
purpose  of  protecting  air  quahty.  Some 
of  these  authorities  are  discussed  in 
Section  IV. 

2.  Proposed  VER  Rules.  The  DOI 
proposed  rules  for  determining  VER  on 
December  27, 1988  (53  FR  52374)  which, 
when  final,  will  effectively  grandfather 
specified  mining  rights  from  provisions 
of  SMCRA  section  522(e).  The  EPA 
reviewed  the  proposed  rule  and 
determined  that  the  grandfathered 
exemptions  from  SMCRA,  as  proposed, 
do  not  appear  to  significantly  affect  DOI 
authority  to  regulate  fugitive  emissions 
fix>m  SCM's.  The  DOI  will  still  be 
empowered  to  make  "unsuitability 
designation*"  under  section  522(c)  and 
VER  will  only  exempt  mines  from 
appeals  under  section  522(e)  by  affected 
interest  groups.  In  any  event,  SCM's 
established  by  a  VER  determination  «vill 
still  be  subject  to  construction  and 
mainteaanca  standards  under  30  CFR 


616.95(8)  that  DOI  may  use  to  mitigate 
fugitive  dust  emissions. 

m.  Discussion  of  Today's  Action 

A.  No  Listing  of  SCM's 

Today.  EPA  announces  that  SCM's 
will  not  be  added  to  the  hst  of  source 
categories  for  which  fugitive  emissions 
must  be  considered  in  determining  if  a 
source  is  "major."  The  effect  of  tfiis 
decision  is  to  maintain  the  status  quo  for 
SCM's  under  the  Act.  Since  nearly  all  of 
an  SCM's  emissions  are  fugitive,  a 
decision  to  continue  not  to  consider 
fugitive  emissions  means  that  few,  if 
any.  SCKf  s  will  be  classified  as  major 
sources  or  major  modifications. 
Although  they  may  not  be  classified  as 
major  sources  or  major  modifications, 
emissions  from  new  or  modified  SQ^s, 
particularly  hi  areas  near  national  parks 
and  other  areas  of  special  natural 
significance,  will  continue  to  be 
regulated  by  EPA,  tmder  other 
applicable  provisions  of  the  Act,  and  by 
the  DOI  under  the  SMCRA  and  all  other 
authorities  of  the  DOI.  The  EPA  has 
reviewed  all  relevant  information  in  the 
rulemaking  docket  and  the  regulatory 
and  legislative  powers  available  to  DOI 
in  making  the  determination  that  DOI 
has  adequate  authority  to  regulate 
fugitive  dust  emissions  from  SCM's.  The 
EPA  also  finds  that  while  overlapping 
regulation  of  SCM's  under  the  Act  is 
possible  and  not  prohibited,  such 
regulation  is  burdensome  to  the  affected 
industrj'  while  likely  achieving  limited 
additional  benefits. 

Although  EPA  has  considered  the 
effect  of  DOI  authorities  in  deciding  not 
to  list  SCM's.  EPA  is  not  granting 
preemptory  authority  to  DOI  for  the 
control  of  air  pollution  from  SCM's.  The 
Act  will  requires  SIFs  to  contain 
emission  limitations,  permit  programs, 
and  other  measures  to  ensure  that 
ambient  standards  and  PSD  mcrements 
are  attained  and  mamtained  and  that 
there  is  no  manmade  visibility 
impairment  in  any  mandatory  Federal 
Class  I  area  (sections  110, 161,  IG9A,  and 
172).  The  EPA  and  the  States  cannot 
abrogate  dieir  responsibility  to  regulate 
the  emissions  from  SCM's.  The  only 
question  here  is  whether  or  not  new  or 
modified  SCM's  should,  as  a  category  of 
sources  in  and  of  itself,  be  subject  to  the 
PSD/NSR  permit  programs  for  "major 
sources."  However,  this  decision  cannot 
affect  the  requirement  that  SIFs  regulate 
"*  *  *  the  modification,  construction 
and  operation  of  any  stationary  source 

(section  110(aH2)(D)).  Neidier 

SMCRA  nor  the  Act  contain  any  special 
dispensations  for  SCM's  that  grant  them 
categorical  exemptions  from  having  to 
comply  with  ambient  standards,  PSD 


increments,  or  visibility  protection 
requiranents.  Hence,  with  EPA's 
decision  not  to  add  SCM's  to  the  Ust  of 
PSD  sources,  EPA  must  still  enstire  that 
emissions  b'om  SCM's  comply  with  all 
requirements  of  the  Act 

The  comments  received  on  the  EPA 
proposals  and  the  Q*A  analysis  of  ttie 
rulemaking  record  are  summarized 
below  in  Section  IV  and  contained  in 
the  rulemaking  docket 

B.  Collocated  Sources 

'In  deciding  to  maintain  the  "status 
quo"  regulation  of  SCM's.  the  EPA  also 
announces  that  it  is  not  exempting 
SCM's  fi-om  review  imder  other 
circimistances  possible  under  PSD  and 
NSR  procedures,  specifically  SCM's 
collocated  with  soiuxes  subject  to 
review.  The  EPA  believes  these 
circimistances  are  limited  in  number  and 
economic  impact  and  do  not  warrant 
establishing  the  precedent  of  creating 
exemptions  for  specific  sources.  "Vha 
EPA  has  determined  to  reaffirm  its 
longstanding  position  that  the  decision 
whether  to  include  fugitive  emissions 
from  collocated  SCM's  in  these 
circimistances  should  be  decided  on  a 
case-by-case  basis,  depending  on  the 
"primary  activity"  of  the  operation  as  • 
whole.  'The  EPA  also  concludes  that  it 
has  no  obligation  to  depart  from  its 
longstanding  use  of  the  Standard 
Industrial  Qaa&ification  (SIC)  code  and 
other  aspects  of  the  definition  of 
"source"  for  PSD  and  NSR  purposes  in 
order  to  satisfy  its  rulemaking 
obligations  under  section  302(j]  or  to 
otherwise  craft  a  reasonable  and  lawful 
set  of  PSD  and  NSR  rules.  These 
decisions  resolve  issues  affecting  SCM's 
raised  in  petitions  for  reconsideration. 
Comments  and  analysis  of  this  issue  are 
summarized  below  in  section  IV. 

C.  Modifications  to  Existing  Sources 

In  today's  action.  EPA  reaffirms  its 
October  1984  interpretation  that  section 
302(j)  does  not  apply  to  modifications. 
Commenters  have  not  persuaded  the 
EPA  either  that  Congress  had  a  contrary 
specific  purpose  in  adopting  section 
302(j),  or  that  EPA's  interpretation,  as 
explained  in  the  October  1984  proposal 
is  inconsistent  with  the  Act's  purposes. 
Accordingly,  EPA  believes  that  its 
interpretation  is  a  reasonable  one,  and 
thus  proper  under  the  law.  In  any  event 
EPA  believes  that  this  interpretation 
should  have  little  general  impact  at  this 
time,  because  today's  central  decision  to 
not  hst  SCM's  means  that  few  mines 
should  be  Ivought  under  PSD  and  NSR 
solely  by  virtue  of  EPA's  interpretatiao 
of  the  oonapplicabihty  of  section  302(j) 
to  modifications.  CoBunents  and 
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analysis  of  this  issue  are  summarized  in 
Section  IV  and  the  Federal  Register 
[October  1984  (49  FR  43202)  and 
February  1988  (51  FR  7090)], 

TV.  Major  Issues 

A.  Basis  For  No  Listing  Decision— 1. 
Comments  on  The  RIA.  Numerous 
comments  were  received  on  the  RIA  and 
were  summarized  into  four  categories: 

(1)  The  presence  of  health  and  welfare 
effects  associated  with  SCM's,  (2)  air 
quality  impacts,  (3)  cost  estimates,  and 
(4)  benefit  estimates.  Comments  from 
industry  and  some  government  entities 
universally  asserted  that  ambient 
impacts  and  costs  were  understated 
while  benefits  were  either  nonexistent 
or  at  least  overstated.  Comments  from 
environmental  groups  maintained  the 
opposite  point  of  view  and  were  critical 
of  EPA's  use  of  cost-benefit  analysis. 
Conversely,  industry  commenters 
contended  that  the  legislative  history  of 
section  302(j).  and  the  D.C.  Circuit 
Court's  interpretation  of  that  provision 
in  Alabama  Power  Co.  v.  Costle,  636 
F.2d  323  (D.C.  Clr.  1979),  support  EPA's 
use  of  cost-bene^t  analysis.  Most  of  the 
comments  were  originally  addressed  in 
the  RIA  under  qualification  of  the 
various  analytical  components  of  the 
RIA.  Those  not  addressed  in  the  RIA  are 
covered  in  detail  in  two  reports  in  the 
docket:  (1)  Summary  of  Comments,  and 

(2)  Response  to  Technical  Comments. 
While  these  docimients  can  be  reviewed 
for  a  thorough  discussion  of  comments 
and  responses,  a  summary  of  major 
comments  and  responses  is  presented 
below. 

a.  Health  and  Welfare  Effects 

Several  commenters  argued  that  since 
the  NAAQS  are  set  at  levels  below 
which  there  are  no  known  adverse 
health  or  welfare  effects,  there  would  be 
no  benefits  from  listing  SCM's  because 
they  are  primarily  located  in  areas 
where  air  quality  is  already  better  than 
the  NAAQS  for  PM.  The  commenters 
are  correct  to  note  that  the  intent  of  the 
NAAQS  requirements  was  to  direct  the 
Administrator  to  set  air  quality 
standards  at  pollution  levels  below 
those  at  which  quantifiable  adverse 
health  and  welfare  effects  have  been 
found  or  might  be  expected  to  occur  in 
sensitive  groups.  However,  experience 
with  the  requirements  has  shown  that 
the  scientific  data  are  often  so 
inconclusive  that  it  is  difficult  to  identify 
with  confidence  the  lowest  pollution 
level  at  which  an  adverse  effect  will 
occur.  Moreover,  in  cases  such  as  the 
present  one  regarding  PM,  the  evidence 
suggests  that  there  is  a  continuum  of 
effects,  with  the  risks,  incidence,  or 
severity  of  harm  decreasing,  but  not 


necessarily  vanishing,  as  the  level  of 
pollution  decreases  (52  FR  24641.  July  1, 
1987). 

Other  commenters  argued  that  fugitive 
emissions  from  SCM's  do  not  pose  any 
health  risks  because  such  PM  is  less 
toxic  than  particles  in  urban  areas 
where  most  of  the  health  and  welfare 
effects  information  used  to  establish  the 
PM  standards  was  obtained.  This 
comment  has  limited  merit  because  the 
NAAQS  for  PM  nominally  10 
micrometers  or  less  in  diameter  (PM-10) 
NAAQS  focuses  on  particles  capable  of 
penetrating  the  sensitive  thoracic  region 
of  the  respiratory  tract.  While  the 
toxicity  of  various  particles  differ,  the 
exhaustive  review  of  the  available 
health  effects  information  supporting  the 
PM-10  standards  suggests  that  all 
particles  equal  to  or  less  than  a  nominal 
10  micrometers  in  diameter  are  of 
concern  regardless  of  source 
characteristics.  Moreover,  it  is  not  clear 
that  coal  dust  (certainly  a  constituent  of 
SCM  fugitive  dust)  per  se  is  nontoxic. 
Indeed,  coal  dust  may  contain  toxic 
impurities,  such  as  metals.  In  any  event, 
"inert"  particles  may  be  responsible  for 
a  variety  of  health  effects,  from 
deposition  throughout  the  respiratory 
tract  and  by  several  possible 
mechanisms.  For  example,  nonspeciffc 
irritation  in  the  tracheobronchial  region 
may  alter  respiratory  function  or 
clearance  mechanisms,  clearly  of  health 
concern,  particularly  for  sensitive 
subgroups  of  the  population  (e.g., 
asthmatics  and  elderly  persons  with 
chronic  respiratory  disease).  [52  FR 
24641.  July  1. 1987] 

b.  Air  Quality  Impacts 

A  number  of  comments  noted 
deficiencies  in  the  Industrial  Source 
Complex  (ISC)  model  used  to  estimate 
ambient  impacts  around  SCM's.  While 
several  well-documented  analyses  have 
shown  that  the  ISC  model  has  both 
systematic  and  random  error  associated 
with  its  use,  the  model  still  remains  the 
preferred  method  for  simple  terrain 
stationary  source  analyses  as  specified 
in  EPA's  Guideline  on  Air  Quality 
Models,  Revised  (EPA-450/2-78-027R, 
July  1986).  In  the  RIA,  the  model  was 
apphed  consistently,  and  the  EPA 
believes  the  results  are  valid  for  relative 
comparisons  across  regulatory 
alternatives. 

c.  Cost  Estimates 

Different  opinions  from  commenters 
were  noted  regarding  the  RIA  cost 
estimates.  For  example,  costs  were 
asserted  to  be  low  by  some  commenters 
because  the  impacts  on  the  largest 
mines  in  each  basin  analyzed  were  not 
assessed.  Conversely,  another  set  of 


comments  maintained  that  costs  were 
overstated  because  such  controls  as 
paved  haul  roads  and  speed  restrictions 
were  not  considered.  Regarding  the  first 
comment  above,  mine  costs  were 
estimated  using  the  average  size  SCM  in 
each  basin.  The  EPA  felt  such  an 
approach  was  better  for  assessing  the~ 
most  likely  costs  of  listing  SCM's.  Using 
either  the  largest  or  smallest  SCM's  for 
cost  assessment  would  have  clearly 
biased  the  cost  estimates  presented. 

The  recommendation  to  analyze 
paving  haul  roads  and  speed  restrictions 
was  considered  in  the  planning  stages  of 
the  RIA.  However,  best  engineering 
judgment  based  on  Wyoming's  best 
available  control  technology  (BACT) 
analyses  was  used  to  eliminate  the 
former  from  consideration  because  of 
the  increased  cost  of  paving  roads  that 
would  support  the  enormous  trucks  used 
to  transport  coal  around  a  surface  mine. 
Furthermore,  continuous  construction 
and  demolition  of  haul  roads  would  be 
required  as  the  pit  changes  location. 
This  could  exacerbate  the  pollution 
problem  and  would  be  expensive.  Speed 
restrictions  were  not  considered  a 
viable  option  since  reducing  speed,  for  a 
constant  production  rate,  would 
effectively  require  more  equipment 
which  would  create  more  emissions. 
Therefore,  gains  from  reducing  speed 
would  be  offset  by  adding  additional 
trips  to  maintain  production  rate  (speed 
and  number  of  trips  equally  affect  SCM 
emission  rates). 

More  specific  concerns  were  raised  by 
commenters  in  regard  to  the  quantity  of 
coal  reserves,  and  subsequent  cost 
effects,  affected  under  Alternative  IV. 
Industry  maintained  that  approximately 
8.5  billion  tons  of  coal  reserves  would  be 
affected  by  Alternative  IV— six  times 
larger  than  EPA's  estimate  of  1.4  billion 
tons.  It  is  true  that  the  original  EPA 
estimate  is  low  due  to  the  exclusion  of 
reserves  on  Indian  lands.  However,  even 
the  industry  estimate  of  8.5  billion  tons 
affected  represents  less  than  6  percent 
of  the  157  billion  tons  of  total  reserves 
estimated  in  the  RIA.  Furthermore,  the 
total  reserve  estimates  in  the  RIA  were 
selected  as  a  conservative  estimate 
since  current  estimates  of  demonstrated 
coal  reserves  exceed  400  billion  tons. 

d.  Benefit  Estimates 

Several  conunenters  maintained  that 
benefit  estimates,  particularly,  visibility 
benefits,  were  overstated.  For  example, 
it  was  asserted  that  willingness  to  pay 
(or  contingent  valuation)  studies  of 
visual  range  improvement  were  biased 
upwards  because  respondents 
exaggerate  their  responses  when  they 
do  not  actually  have  to  pay.  In  response, 
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EPA  notes  that  recent  comparisons 
between  cootingent  iralnation  studies 
and  market  studies  involving  actual 
payments  do  not  support  the  hypothesis 
that  contingent  valuation  is  consistendy 
upward  biased  [Response  to  Technical 
Comments  on  RIA  for  EPA  Proposal  to 
List  Surface  Coal  Mines  for  New  Source 
Review,  PEI  Associates  Inc..  EPA 
Contract  Na  68-02-4394,  January  1980). 
While  these  studies  have  been  found  to 
contain  potential  biases,  the  direction  of 
bias  can  be  either  upward  or  downward 
depending  on  the  specifics  of  the  study 
design. 

Other  comments  argued  conversely 
that  benefits  estimates  presented  were 
understated  relative  to  costs  because  it 
is  far  easier  to  measure  costs  than  to 
quantify  benefits.  "Hiere  is  merit  in  this 
comment,  but  the  RIA  explicitly 
recognizes  this  by  Hsting  benefit 
categories,  such  as  nonresidential 
soiling,  which  are  currently  not 
quantifiable.  Furthermore,  where  some 
benefit  categories  are  quantifiable,  but 
highly  uncertain,  potential  magnitude  is 
presented  in  the  text  of  the  RIA.  A  good 
example  of  this  is  the  valuation  of 
existence  value  benefits  for  Alternative 
IV.  While  the  value  of  this  benefit 
category  is  not  used  to  compute  the  net 
benefit  number  in  the  RL\,  a  first  order 
approximation  of  the  value  is  presented 
in  the  text  and  is  appropriately 
qualified. 

2.  Comments  on  Proposed 
Alternatives.  In  addition  to  the 
comments  on  the  RIA  summarized 
above,  comments  were  received  on  the 
viability  and  legality  of  SCM  regulatory 
alternatives  proposed  by  EPA.  The 
proposed  alternatives  were  summarized 
in  Section  II  above.  After  considering 
conunents  on  Alternatives  11-^, 
deferring  at  that  time  the  question  of 
duplicative  regulation  under  SMCRS. 
EPA  decided  to  modify  Alternative  IV  In 
an  attempt  to  design  a  clearly  beneficial 
rulemaking.  Comments  mi  these 
modified  alternatives  are  also  discussed 
below. 

The  comments  below  are  organized 
by  several  categories:  (1)  Existing 
regulations,  (2)  implementation  ot 
alternatives.  (3)  najority 
recommertdations,  (4)  minority 
recommendations,  and  (5)  EPA  analysis. 

a.  Existing  Regulations 

Most  commenters  argued  that  EPA  is 
not  legally  bound  to  list  SCM's  and  that 
SCM's  are  already  subject  to  sufficient 
air  pollution  regulation  by  State 
governments  and  otlier  Federal 
agencies.  Commenters  noted  that  some 
State  laws  and  regulations  require 
control  of  emisaiaoa  from  SCM's 
equivalent  to  BACT.  Comments  from  die 


U.S.  Department  of  Agriculture  (USDA) 
asserted  that  mining  operations  on 
Federal  lands  adjacent  to  wilderness 
areas  are  controllable  by  USDA 
administrative  pohcy.  The  existing 
authority  most  frequently  dted  as 
providing  the  protection  sou^t  by  EPA 
under  the  proposed  alternatives  were 
programs  administered  by  the  DOL 
Comments  on  DOI  authorities  and  EPA 
analysis  of  the  authorities  are  discussed 
below. 

b.  Implementation  of  Alternatives 

Numerous  comments  were  received 
on  how  the  proposed  alternatives  would 
be  implemented.  For  example,  industry 
claimed  that  EPA's  proposal  would 
effectively  create  large  "buffer  zones" 
around  Class  I  areas  which  are  of  no 
special  natural  value  but  where  SCM's 
would  be  prohibited  to  prevent  possible 
impacts  within  the  Class  1  area.  A  State 
commenter  asserted  that  some  of  EPA's 
proposed  regulatory  mechanisms  were 
not  consistent  with  State  permitting 
procedures. 

Comments  on  specific  procedures 
were  also  received.  As  an  example,  the 
USDA  suggested  that  a  PSD  review 
trigger,  based  on  acreage  disturbed  at  a 
specified  time,  would  be  simpler  to 
apply  than  an  emissions  criteria.  The 
mining  industry  su^ested  several 
changes  to  Alternative  IV'  such  as 
excluding  the  FLM  in  the  determination 
of  adverse  impact,  reducing  the  mine 
impact  review  criteria  distance  to 
between  10  and  15  kilometers,  and 
excluding  any  provisions  for  mandatory 
Class  n  PSD  areas.  Environmental 
groups  also  criticized  including  the  FLM 
in  the  determination  of  significant 
adverse  impact  and  implied  that  Indian 
Tribes,  States,  and  EPA  were  better 
suited  to  make  such  decisions.  These 
groups  noteJ  that  Alternative  IV 
provided  no  protection  for  Class  D  PSD 
areas  and  that  mines  located  greater 
than  50  kilometers  from  Qass  I  PSD 
areas  would  escape  review  regardless  of 
their  impact  on  these  areas.  Several 
commenters  from  government  agencies 
criticized  the  1  microgram  PM  per  cubic 
meter  ambient  impact  criteria  for 
initiating  review  in  the  Altematrre  IV' 
proposal  because  of  uncertainties  in  the 
modeling  analysis  required  for 
estimating  the  impact  Commenters 
expressing  a  preference  for  Alternative 
IV'  cited  the  SO  kilometer  distance 
criterion  in  IV'  as  a  solution  to  the 
modeling  problems  associated  with  the 
IV  ambient  impact  trigger. 

c.  Majority  Recommendations 

Most  commenters  emphatically 
supported  Alternative  I  (no  listing  at 
SCM's,  dierefore,  fugitive  emissions 


would  not  be  included  in  the  PSD  and 
NSR  applicabihty  determinations  for 
SCM's).  Some  of  the  commenters 
supporting  Alternative  1  included 
industry,  State  governments,  Ute 
Mountain  Indian  Tritie.  and  several 
Federal  agencies.  The  ccmsensus  of 
these  commenters  was  that  the  costs  of 
Alternatives  H-IV  exceeded  the  benefits 
of  the  proposed  regulation. 

These  commenters  continued  to 
support  Alternative  I  over  modifications 
to  Alternative  IV.  However,  of  the 
options  requiring  some  listing  of  SCM's 
Alternative  FV'  was  favored  by  a 
number  of  commenters.  Industry 
commenters  noted  that  Alternative  IV*. 
with  several  changes,  "•  •  •  more 
faithfully  adheres  to  the  Agency's 
objective  of  protecting  special  resources 

(AMC)  and.  as  applied  to  Class  1 

areas  designated  by  the  Act,  is  the  only 
proposed  alternative  which  may  have 
positive  benefits  (Sunbelt  Mining  Co.). 

The  DOE  considered  Alternative  IV 
(applied  only  to  mandatory  Class  I  P^ 
areas)  to  be  most  consistent  with  the 
analytical  results.  Two  environmental   * 
regulation  agencies  in  coal  mining  States 
expressed  similar  opinions.  Although 
these  commenters  expressed  some 
preference  for  Alterative  IV'  among 
Alternatives  0-IV,  there  was  also  a 
consensus  that  other  existing  regulatory 
authorities  could  provide  benefits 
projected  from  Alternative  IV. 

d.  Minority  Recommendatioaa 

Robust,  differing  points  of  view  were 
also  expressed  by  two  smaller  groups  of 
commenters.  One  group,  composed 
mostly  of  environmental  groups,  fav(Hed 
listing  of  SCM's  under  either  Alternative 
n  or  III,  the  most  stringent  regulatory 
options.  These  commenters  argued  that 
reganUeas  of  the  costs  projected.  EPA 
should  tightly  limit  fiigitive  emis»ons 
from  SCM's  under  PSD  and  NSR 
regulations.  Environmental  groups 
generally  viewed  the  proposed 
AltematiTes  IV  and  IV'  as  less 
acceptable  dian  the  original  Alternative 
rv  which  they  rejected.  The 
environmental  groups'  rejection  of 
proposed  variations  of  Alternative  IV 
was  shared  with  DOI.  The  DOI 
emphatically  rejected  Alternatives  IV 
and  rv  and  contested  the  distance 
criteria  of  Alternative  IV  for  PSD 
applicability  as  "legally  questionable." 
arbitrary  and  lacking  any  empirical 
basis.  In  contrast  to  the  environmental 
groups'  recommendations  f<a  stringent 
EPA  regulation.  DOI  joined  the  majority 
in  supporting  Alternative  I,  no  hsting. 
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e.  The  EPA  Analysis  of  Comments  On 
Proposed  Alternatives 

The  EPA's  review  of  both  the  RIA  and 
the  comments  indicate  that  Alternatives 
II  and  III  are  economically  impractical. 
Although  industry  appears  to  have 
overestimated  costs,  the  RIA  still 
predicts  very  substantial  adverse 
socioeconomic  impacts  from  these 
alternatives.  Therefore,  EPA  rejected 
Alternatives  II  and  III. 

Based  on  a  review  of  public  comments 
and  the  RIA,  EPA  concludes  that,  while 
more  appealing  economically  than 
Alternatives  II  and  III,  Alternative  FV,  as 
originally  proposed,  is  not  clearly 
beneficial  given  the  uncertainty  in 
benefits  and  cost  estimates.  Industry 
assumptions  produced  very  high  impact 
estimates  of  as  much  as  1  microgram  per 
cubic  meter  up  to  100  miles  from  the 
source,  which  resulted  in  very  high 
industry  cost  estimates.  While  EPA  does 
not  agree  with  all  of  the  assumptions 
used  in  the  industry  studies,  EPA  does 
agree  that  in  some  locations,  costs  of 
Alternative  FV  may  be  considerable. 
However,  EPA  concludes  that  on  a 
national  basis,  benefits  and  costs  cannot 
be  firmly  estimated. 

The  final  listing  options  EPA 
considered  were  Alternative  I.  no  listing 
of  surface  coal  mines,  and  Alternative 
rV  or  some  variation  of  it  designed  to 
provide  visibility  and  other  benefits  for 
natiiral  areas  of  special  significance 
(e.g.,  Yellowstone  National  Park).  In 
considering  these  options.  EPA  placed 
substantial  weight  on  the  legal 
authorities  available  to  the  DOI  which 
could  also  provide  protection  for  areas 
of  "special  natural  significance." 

The  EPA  does  not  necessarily  agree 
with  commenters  that  variations  of 
Alternative  IV  are  impractical  from  a 
technical  or  legal  perspective.  However, 
it  is  not  necessary  to  respond  to  the 
merits  of  these  comments,  because  they 
are  moot  with  the  selection  of 
Alternative  I.  The  reasons  for  choosing 
Alternative  I  are  not  related  to  the 
technical  and  legal  adequacy  of 
Alternatives  IV'  and  IV.  The  EPA  did 
consider  the  ability  of  Atlematives  FV'- 
IV'  to  protect  NPSLTs  and  other  areas  of 
special,  natural  significance  in 
evaluating  the  intent  and  potential 
benefits  of  DOI  authorities  to  regulate 
fugitive  dust  emissions  from  SCM's  that 
might  affect  such  areas.  Comments 
concerning  the  costs  of  duplicative 
regulation  under  the  Act  and  SMCRA 
are  of  concern  to  EPA  and  are  discussed 
in  greater  detail  below. 

3.  DOI  Authorities.  Several 
commenters,  including  the  DOI  and 
industry  representatives,  urged  EPA  to 
not  list  SCM's  on  the  ground  that  under 


existing  DOI  statutory  authorities, 
regulations,  and  policies,  DOI  can 
adequately  protect  against  adverse 
effects  from  SCM's.  The  commenters 
stated  that  these  authorities  are 
particularly  effective  with  respect  to  the 
national  parks  and  other  areas  of 
special  concern  which  are  the  focus  of 
Alternative  IV.  The  DOI  authorities 
were  summarized  above  in  Section  II. 

a.  Government  and  Industry  Comments 

Comments  submitted  by  DOI,  other 
Federal  agencies,  and  mining  industry 
groups  supported  the  position  that 
statutes,  regulations,  and  policies 
administered  by  DOI  would  capture 
most  or  all  of  the  social  benefits  that 
may  result  from  listing  SCM's  in  the 
vicinity  of  Class  I  and  mandatory  Class 
II  areas.  Hence,  these  commenters 
opposed  Alternative  IV  and  other 
narrowly  focused  regulatory  options  on 
this  basis  alone. 

Two  events  in  particular  involving 
DOI  have  resolved  any  doubts  regarding 
its  ability  to  prevent  adverse  air  quality 
impacts  from  SCM  operations.  First  in 
National  Wildlife  Federation  (NWF)  v. 
Model,  839  F.2d  694,  785  (D.C.  Cir.  1988). 
the  Court  of  Appeals  affirmed  that  DOI 
has  authority  under  SMCRA  section 
515(b)(4)  to  regulate  air  pollution  that  is 
attendant  to  erosion.  Second,  DOI  has 
promulgated  a  performance  standard 
under  SMCRA  to  control  dust  due  to 
both  wind  erosion  and  dust  created  by 
vehicle  traffic  (53  PR  45190,  Nov.  8, 
1988). 

Regarding  SMCRA  section  522(e),  DOI 
remarked  that  it  provides  significant 
protection  to  NPSlTs  and  other  publicly 
owned  parks  from  potential  impacts  on 
air  quality  and  related  values.  Moreover, 
the  term  "adversely  affect"  in  section 
522(e)(3)  is  not  limited  geographically  by 
the  location  of  the  prospective  mine  or 
the  nature  of  the  adverse  effect,  but  is 
applied  on  a  case-by-case  basis  in 
consultation  with  the  manager  of  the 
potential  affected  resource. 

As  to  the  unsuitability  designation 
provisions  of  SMCRA  section  522(c).  an 
unsuitability  designation  could  be  made 
for  lands  inside  or  outside  of  the 
boundaries  of  NPSU's.  Furthermore, 
excessive  levels  of  fugitive  dust 
emissions  from  potential  SCM's  could 
form  the  basis  for  an  unsuitability 
designation  where  those  emissions 
would  significantly  damage  the  fragile 
or  historic  lands. 

b.  Comments  fi^m  Environmental 
Groups 

In  comments  submitted  prior  to  the 
decision  in  NWF\.  Model  and  DOI's 
promulgation  of  road  dust  rules,  a 
coalition  of  environmental  groups 


argued  that  there  is  currently  no 
governmental  authority  effectively 
regulating  fugitive  emissions  from 
SCM's.  In  particular,  the  coalition 
disputed  DOI's  claimed  ability  to  protect 
Class  I  and  mandatory  Class  II  areas, 
asserting  that  DOI  has  failed  to  fully 
exercise  its  authority  in  any  meaningful 
fashion.  Regarding  the  prohibition  in 
SMCRA  section  522(e)(3)  against  SCM's 
that  would  adversely  affect  parklands, 
the  environmental  groups  pointed  out 
that  the  SMCRA  regulatory  authority  is 
required  only  to  consider  the  views  of 
the  NPS.  and  that  NPS  has  no  authority 
to  enforce  its  recommendations.  These 
groups  also  noted  that  no  finding  of 
adverse  effect  or  unsuitability  under 
SMCRA  has  ever  been  made  due  to  the 
impacts  of  mining  on  air  quality. 

The  environmental  groups  stated  that 
"[a]ll  interested  parties  agree  that  the 
major  percentage  of  fugitive  emissions 
generated  by  surface  coal  mining 
operations  occurs  as  a  result  of  traffic 
on  haul  roads."  However,  the  groups 
focused  on  the  absence  of  a 
performance  standard  for  road  dust  as 
representative  of  DOI's  purported  failure 
to  adopt  any  substantive  regulatory 
scheme  to  control  fugitive  emissions 
ft-om  SCM's. 

c.  Analysis  of  Comments 

The  EPA  has  carefully  considered  the 
presentations  made  by  all  interested 
parties  concerning  the  breadth  of  DOI's 
regulatory  program  for  SCM  operations. 
Based  on  this  review,  EPA  agrees  with 
the  views  of  DOI  (and  others)  that  as  a 
whole,  the  various  DOI  authorities 
governing  SCM's.  while  procedurally 
quite  different  fi-om  PSD  and  NSR 
requirements,  have  the  potential  to 
provide  adequate  protections  against 
adverse  air  quality  impacts  in 
mandatory  Class  I  and  mandatory  Class 
II  areas.  EPA  believes  that  DOI 
authorities  substantially  overlap  with 
those  which  would  be  provided  under 
Alternative  FV  or  variations  of  that 
regulatory  option.  Consequently,  it 
would  be  superfluous  to  list  SCM's  for 
the  purpose  of  protecting  the  NPSU's 
and  other  areas  of  special  concern  that 
are  the  subject  of  Alternative  IV  and  its 
variations.  Given  the  rough  equivalence 
of  costs  and  benefits  for  Alternative  FV 
that  emerged  from  EPA's  RIA  and 
analysis  of  comments  on  the  RIA.  EPA 
believes  that  the  existence  of  DOI 
regiilatory  authority  providing  much  the 
same  benefits  as  would  be  afforded  by 
•  EPA  under  the  Act  but  without  the 
administrative  costs  that  the  Qean  Air 
Act  coverage  could  entail,  is  an 
adequate  basis  on  which  to  reject 
Alternative  FV  and  its  variations 


Federal  Register  /  Vol.  54.  No.  227  /  Tuesday.  November  28.  1989  /  Rules  and  Regulations 


48879 


pursuant  to  the  rules  for  listing  decisions 
under  section  302(j). 

The  EPA  believes  that  under  the  range 
of  authorities  discussed  above.  DOI  and 
State  regiilatory  authorities,  have 
extremely  broad  powers  to  prevent  the 
potential  harms  addressed  by 
Alternative  FV  and  its  variations.  These 
powers  are  at  least  as  broad,  and  in 
some  instances,  broader,  than  those 
afforded  to  DOI  and  other  Federal 
agencies  in  their  role  as  FLMs,  and  to 
State  governments  and  EPA  itself  in 
their  role  as  permitting  authorities  under 
the  PSD  and  NSR  provisions  of  Parts  C 
and  D  of  the  Act  For  example,  under 
Clean  Air  Act  section  165(d)(2)(C)(ii).  if 
the  FLM  demonstrates  to  the 
satisfaction  of  a  permitting  authority 
that  emissions  fi^m  a  prospective 
facility  would  "have  an  adverse  impact 
on  the  air  quality-related  values 
(including  visibility)"  of  a  Class  I  area, 
the  State  may  not  issue  a  PSD  permit. 
Similariy,  under  SMCRA  section 
522(e)(3).  if  the  SMCRA  regulatory 
authority  determines  that  a  prospective 
SCM  would  "adversely  affect"  a 
publicly-owned  park,  the  mine  cannot 
be  built  if  the  responsible  government 
agency  agrees  in  that  findkig.  Thus, 
under  SMCRA  Federal  land 
management  agencies  are  powerful 
stewards  of  the  public  trust  charged 
with  the  responsibility  and  authority  to 
protect  public  lands  of  special  concern. 

The  VER  could  provide  some 
exceptions  to  SMCRA  section  522(e). 
although  the  extent  of  any  such 
exemption  is  unclear  pending 
completion  of  DOI  rulemaking  on  VER. 
However,  any  mine  constructed  in  areas 
near  NPSU's  would  still  be  subject  to 
performance  standards  under  SMCRA 
section  515  (b)(4)  and  (b)(17)  and 
codified  in  30  CFR  780.15,  816.150  and 
818.95.  Any  mine  operating  near  an 
NPSU  would  be  expected  to  meet 
stringent  construction  and  maintenance 
standards.  Indeed,  DOI  regulations 
provide  the  flexibility  to  require  such 
stringency  for  SCM's  affecting  NPSU's 
under  DOI's  policy  of  control  in 
response  to  local  conditions.  In  any 
case,  nothing  would  prevent  the  Federal 
government  from  buying  back  VER 
when  there  is  significant  public  interest 
in  protecting  an  NPSU  and  Congress 
appropriates  funds  for  purchasing  VER 
of  concern.  DOI  has  given  notice  in  a 
statement  of  policy  that  to  prevent  coal 
mining  in  areas  covered  by  SMCRA 
section  522(e),  DOI  will  use  available 
authorities  to  acquire  VER  through 
"exchange,  negotiated  purchase  or 
condemnation"  subject  to  appropriation 
(53  FR  52384). 


The  EPA  also  concludes  that 
questions  raised  by  comments  from 
environmental  groups  concerning  DOI's 
ability  and  willingness  to  protect  the 
pubUc  trust  by  pursuing  regulation  of 
SCM's  under  the  DOI  authorities  have 
been  adequately  answered  by  events 
subsequent  to  the  submission  of  those 
comments.  NWF  v.  Model  upheld  DOI's 
authority  to  promulgate  general  SCM 
performance  standards  requiring  a  plan 
for  fugitive  dust  control  practices  under 
SMCRA  section  515(b)(4).  The  reasoning 
of  that  decision  validates  regulations 
promulgated  under  other  sections  of 
SMCRA  to  address  air  pollution 
attendant  to  erosion.  Thus.  DOI  cited 
the  NWFv.  Model  decision  in 
promulgating  its  road  dust  rules  under 
SMCRA  section  515(b)(17)  (53  FR  45202). 

In  addition.  DOI's  adoption  of  road 
dust  rules  shows  its  willingness  to  take 
strong  regulatory  action  on  air  pollution 
from  all  SCM's.  As  the  environmental 
group  commenters  noted,  all  parties 
agree  that  a  significant  amount  of 
fugitive  dust  from  SCM  operations  is 
generated  as  a  result  of  haul  road  traffic. 
In  commenting  on  the  DOI  proposed 
rule,  EPA  related  its  understanding  that 
in  addition  to  fugitive  dust  attributed 
directly  to  wind,  the  rule  would  cover 
erosion-related  pollution  resulting  fit)m 
the  movement  of  overburden  and  coal 
haul  trucks,  light  and  medium  duty 
vehicles,  and  other  equipment  operating 
outside  of  the  mine  pit  using  on-site 
roads  and  surfaces.  The  DOI  accepted 
this  comment  and  made  EPA's  suggested 
change  to  the  final  rule  clarifying  that 
performance  standards  apply  to  dust 
created  by  vehicle  traffic  (53  FR  45203). 

Evidence  of  DOI's  specific 
commitment  to  protect  the  air  quaUty 
related  values  of  national  parks  and 
other  sensitive  areas  is  evident  in  the 
SMCRA  programs  governing  adverse 
effect  determinations  and  unsuitability 
designations.  As  noted  above,  DOI  has 
interpreted  the  unsuitability 
determination  process  as  extending  to 
damages  caused  by  fugitive  dust 
emissions  from  prospective  SCM's. 
Although  the  environmental  groups  are 
correct  that  DOI  has  not  designated  any 
Federal  lands  as  unsuitable  for  mining 
based  on  potential  adverse  effects  on  air 
quality,  DOI  has  rarely  been  called  upon 
to  do  so.'  Thus,  EPA  has  every  reason  to 
believe  that  DOI  will  responsibly  pursue 
petitions  alleging  that  a  prospective 
SCM  would  adversely  affect  parklands. 

Regarding  the  FCMP,  DOI  rules  direct 
the  BLM  to  place  particular  emphasis  on 


*  The  one  Instance  in  which  this  issue  was  raised 
regarding  the  Alton  Coal  Field  and  Bryce  Canyon 
National  Park,  resulted  in  a  determination  of 
unsuitability  based  on  other  grounds. 


the  air  quality  portion  of  the  multiple 
use  decision,  and  require  the  BLM  to 
consult  with  the  NPS  and  FWS  prior  to  a 
joint  determination  of  whether  BLM 
lands  should  be  accepted  for  further 
consideration  for  coal  leasing  (52  FR 
46469). 

3.  Comparison  of  Cost  and  Benefits 
Under  the  Act  and  SMCRA.  The  EPA's 
"safety  valve"  interpretation  of  section 
302(j)  clearly  calls  for  the  Agency's 
deliberative  process  to  address 
legitimate  cost/benefit  concerns  in 
reaching  a  listing  decision  (49  FR  43202). 
This  approach  to  hsting  decisions  is 
under  review  in  NCA  v.  EPA  and  is  not 
at  issue  here.  As  discussed  elsewhere  in 
this  notice.  EPA  believes  that 
commenters  have  confirmed  that  the 
benefits  of  adopting  Alternatives  II  or  III 
are  greatly  outweighed  by  the  costs 
associated  with  those  options.  The  EPA 
disagrees  with  these  commenters' 
similar  argimients  regarding  Alternative 
FV.  Nevertheless,  the  EPA  is  not 
compelled  to  adopt  Alternative  FV  or 
some  variation  of  it.  As  it  addressed 
Alternative  FV,  the  RIA  did  not  take  into 
account  the  prospect  that  DOI  could 
provide  equivalent  environmental 
benefits.  However,  for  the  reasons  set 
forth  above,  EPA  now  believes  that  the 
various  IX)I  authorities  already  in  place 
can  provide  much  the  same  degree  of 
environmental  protection  as  would  PSD 
under  the  Act  Thus,  few,  if  any, 
additional  socioeconomic  benefits 
would  be  provided  by  a  decision  to  list 
SCM's  under  Alternative  FV  or  its 
variations.  Conversely,  a  decision  to  list 
could  entail  additional  costs  sufficientto 
justify  not  taking  that  course  of  action. 

By  accepting  that  DOI's  programs  will 
provide  benefits  equivalent  to 
Alternative  FV  through  the  mitigation  or 
prevention  of  adverse  effects  on  air 
quality  related  values  in  national  parks 
and  other  areas  of  special  concern,  EPA 
is  assimiing  a  roughly  similar  mix  of 
pollution  confrol  measures,  reductions  in 
SCM  size,  and  SCM  relocations  as  was 
assumed  would  accompany  Alternative 
IV.  It  follows  that  EPA  should  also 
assume  that  the  DOI  programs  will  also 
entail  roughly  similar  costs  to  producers 
and  others  in  realizing  those  benefits. 
One  might  argue  that  it  also  follows  that 
the  addition  of  PSD  under  Alternative  FV 
would  add  no  additional  costs  beyond 
those  already  required  by  the  IX)1 
programs,  and.  thus,  EPA  must 
promulgate  regulations  under  its  "safety 
valve"  interpretation  of  section  302(j). 
But  in  practical  terms,  this  is  not  true. 
Such  an  argument  ignores  the  fact  that 
the  DOI  programs  are  already  in  place, 
and  that  the  addition  of  another  set  of 
regulatory  requirements  is  inherently 
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costly.  Thus,  even  if  the  addition  of 
Alternative  IV  required  no  sources  to 
r  ?et  (or  change  their  plans  to  avoid) 
PbO  requirements  because  DOI 
programs  would  have  already  obviated 
the  need  for  such  actions,  there  would 
still  be  the  built-in  administrative  costs 
of  the  EPA  program  to  contend  with.  For 
example,  under  Alternative  IV  the  SCM 
owner  might  be  required  to  undertake  a 
separate  modeling  analysis  for  the  sole 
purpose  of  demonstrating  that  it  would 
not  exceed  the  PSD  coverage  threshold 
of  a  1  microgram  per  cubic  meter  [jugf 
m']  impact  on  a  Class  I  or  mandatory 
Class  II  area. 

To  give  another  example,  if  pursuant 
to  Alternative  IV  a  prospective  SCM 
were  brought  under  PSD  because  it 
exceeded  the  1  ^g/m*  threshold  at  a 
Class  I  national  park  located  at  a 
considerable  distance  from  tlie  SCM 
site,  it  would  trigger  an  adverse  impact 
determination  by  the  FLM  under  the 
Act  section  165(d)(2KC](ii).  If  the  FLM 
found,  and  the  permitting  authority 
agreed,  that  an  adverse  impact  wookl 
occur,  the  mine  could  not  be  built 
However,  as  discussed  above,  the 
responsible  State  or  Federal  agency  may 
conduct  a  similar  analysis  under 
SMCRA,  and  the  SCM  could  not  be 
permitted  if  that  agency  and  the  SMCRA 
regulatory  authority  a^«ed  there  would 
be  an  adverse  affect  on  the  park.  Thus, 
in  this  example  also,  PSD  woidd  entail 
costs  to  the  prospective  source  in 
applying  for  a  PSD  permit  and  to  die 
FI^  in  making  a  separate  adverse 
impact  determination  imder  the  Act,  yet 
these  costs  would  not  provide  any 
benefits  not  already  present  under  the 
DOI  authorities. 

In  short,  nothing  in  the  Act  or  EPA's 
interpretation  of  section  302(j)  requires 
EPA  to  promulgate  regulatory 
requirements  that  provide  no  benefits 
where  there  are  some,  albeit  modest, 
costs.  Indeed,  under  such  circumstances, 
even  modest  costs  are  unreasonable 
precisely  because  they  are  not 
counterbalanced  by  benefits.  In  taldng 
due  account  of  the  environmental 
protections  provided  by  SMCRA.  die 
FCMP,  and  odier  DOI  authorities,  EPA 
believes  that  today's  section  302(j) 
decision  is  an  appropriate  exercise  of 
the  "flexibility  to  provide  industry-by- 
industry  consideration  and  appropriate 
tailoring  of  coverage"  which  the  D.C 
Circuit  envisioned  in  Alabama  Power 
Co.  V.  Costle.  836  F.  2d  323,  369  (D.C  Cir. 
1979).  At  present.  EPA  has  no  basis  to 
question  the  adequacy  of  DOFs 
authorities.  Of  course,  if  in  the  future 
EPA  is  presented  with  a  petition  for 
rulemaking  containing  appropriate 
evidence  that  the  various  DOI 


authorities  do  not  in  fact  provide 
environmental  protection  equivalent  to 
that  available  under  the  Act  EPA  will 
carefully  reconsider  the  basis  for  today's 
action. 

B.  Fugitive  Dust  Issues  Related  to 

SCM'a 

The  EPA's  actions  hi  October  1984  (49 
FR  43202)  and  February  1986  (51 FR 
7090)  reaffirmed  the  Agency's  1980 
inteipretation  regarding  the  nature  of 
the  section  302(j)  rulemaking 
requirement  and  retained  the  list  of 
sources  whose  fugitive  emissions  must 
be  considered  in  making  PSD  and  NSR 
TAD'S.  Although  EPA  believed  its  1980 
rulemaking  met  the  procedural 
standards  of  section  307(dH8).  42  U.S.C 
7e07(d](6).  as  a  matter  of  policy  the 
Agency  solicited  further  comment  on  the 
listing  of  source  categories.  The  EPA 
stated  that  consistent  with  its  "safety 
valve"  interpretation  of  section  302(j).  it 
would  not  remove  a  category  from  the 
list  unless  commenters  showed  adverse 
consequences  to  the  broad  national 
interest  fai  continuing  the  listhig.  PuUic 
comment  on  these  matters  was  generally 
limited  during  the  initial  round  of 
comments.  However,  mining  industry 
representatives  expressed  several 
concerns  related  to  SCM*8  which  could 
result  in  a  source  being  subjected  to  PSD 
and  NSR  even  if  EPA  made  a  final 
determination  not  to  list  SCM*s.  The 
industry's  concerns  included  the 
interaction  between  the  definition  of 
"source"  for  PSD  and  NSR  purposes  and 
the  currently  listed  fugitive  emissions 
source  categories  and  the  applicability 
of  section  302(j)  to  major  modifications. 
To  the  extent  that  SCM's  would  be 
indirectly  subject  to  PSD  or  NSR. 
several  industry  representatives  filed 
petitions  for  administrative 
reconsideration  of  EPA's  October  1964 
action  (see  "AMC  Petitions",  section  II 
above)  seeidng  relief,  either  through  a 
change  in  the  definition  of  source,  or 
through  deletion  of  certain,  currendy 
listed  fugitive  emissions  source 
categories.  Accordingly,  in  reopening  the 
public  comment  period  in  February  20, 
1986  Federal  Register,  EPA  soUcited 
comment  on  whether,  if  EPA  decided 
not  to  list  SCM's,  some  exemption  from 
or  interpretation  of  the  "source" 
definition  as  it  relates  to  section  302(j) 
rulemaking  would  be  appropriate. 

The  following  discussion  of  the  SIC 
code  definition  of  source  and  listed 
source  issues  constitutes  EPA's 
substantive  disposition  of  industry 
comments  and  the  applicable  petitioas 
for  reconsideration. 


1.  SIC  Code  Definition  of  Source 

The  1980  PSD  and  NSR  regulations 
established  the  SIC  Manual  as  the 
principal  definitional  tool  for  identifying 
the  types  of  pollutant-emitting  activities 
that  shall  be  considered  part  of  the  same 
industrial  grouping  for  purposes  of 
determining  the  scope  of  a  stationary 
source  for  NSR  purposes.  Specifically, 
activities  within  the  same  Major  Group, 
i.e..  the  same  two-digit  SIC  code,  are 
aggregated  (see.  e.g.,  40  C  J.R. 
52.21(b)(6)].  As  EPA  noted  in  the 
February  28, 1988  Federal  Register  (51 
FR  7090),  use  of  the  SIC  code  has 
implications  for  the  mining  industry  by 
virtue  of  the  fact  that  SIC  Major  Group 
12.  "bituminous  coal  and  lignite  mining," 
includes  not  only  the  mine  proper  but 
also  coal  cleaning  and  other  coal 
preparation  activities.  "Coal  cleaning 
plants  (with  thermal  dryers)"  are  on  the 
list  of  fijgitive  emissions  source 
categories  [see.  e.g.,  40  CFR 
52.21(b)(l)(iii)(a)).  Coal  preparation 
plants  are  also  listed  because  a  new 
source  performance  standard  regulating 
them  (40  CFR  Part  60,  Subpart  Y)  was 
promulgated  prior  to  August  7. 1980  (see. 
e.g..  40  CFR  52.21(b)(l)(iii)(aa)].  The 
mining  industry  raised  two  principal 
issues  stemming  from  this  aspect  of  the 
definition  of  source:  applicability  of 
substantive  PSD  and  NSR  requirements 
to  SCM's  considered  to  be  part  of  a 
major  source  because  they  are 
collocated  with  such  sources,  and 
inclusion  of  fugitive  emissions  from 
SCM's  in  die  PSD  and  NSR  threshold 
applicability  determinations  of 
collocated  sources. 

a.  Industry  Comments.  Mining 
Interests  contend  that  SCM's  are  not  a 
type  of  stationary  source  that  Congress 
intended  to  be  subject  to  PSD  and  NSR 
requirements.  In  their  view.  EPA's  error 
in  considering  regulation  at  all  is 
compounded  by  the  Agency's  attempts 
to  impose  on  SCM's  the  SIC  code  and 
other  attributes  of  die  PSD/NSR 
definition  of  source  that  may  be 
appropriate  for  other  industries  but 
cannot  be  properly  applied  to  SCM's 
throu^  a  "definitional  quirk."  Any 
regulation  of  SCMs  by  virtue  of  the 
source  definition  is  arbitrary  and  in 
excess  of  EPA's  authority,  they  assert 
unless  EPA  complies  with  the 
rulemaking  requirements  of  section 
302(j).  Industry  commenters  claimed  diat 
consideration  of  SCM  fugitive  dust 
emissions  as  the  "secondary  emissions" 
of  an  off  site  support  facility  in 
determining  die  air  quality  impact  of  a 
major  stationary  source  is  also 
precluded  absent  compliance  with 
section  302(j). 
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b.  Analysis.  The  EPA  disagrees 
fundamentally  with  the  industry 
contention  that  rulemaking  under 
section  302(j)  is  a  broad  prerequisite  to 
any  regulation  of  SCM's  under  the  Act 
and  PSD/NSR  pro-ams.  >°  To  die 
contrary,  EPA  continues  to  believe 
section  302(j)  has  only  a  limited  "safety 
valve"  function.  Once  the  Administrator 
determines  that  sources  in  a  given 
source  category  have  the  potential  to 
degrade  air  quality  significantly, 
commenters  have  an  opportimity  to 
present  factual  and  policy  arguments 
sufficient  to  convince  the  Administrator 
that  it  would  not  be  appropriate  to 
include  fugitive  emissions  from  sources 
in  that  category  in  TAD's.  Section  302(j) 
is  irrelevant  in  defining  the  scope  of  the 
term  "source"  and  in  applying 
substantive  PSD  and  NSR  requirements. 
Thus,  in  Alabama  Power  v.  Costle,  the 
D.C.  Circuit  upheld  EPA's  position  that 
section  302(j)  has  no  bearing  whatsoever 
on  the  applicabiUty  of  substantive  PSD 
requirements  under  section  165  after  a 
source  is  determined  to  be  major  (636 
F.2d  at  369).  In  addition  to  establishing 
the  limited  reach  of  section  302(j),  the 
Alabama  Power  decision  is  highly 
informative  of  the  limited  scope  tmd 
discretionary  nature  of  those 
rulemakings  which  must  be  conducted 
under  that  section.  Consequendy.  in 
bodi  die  1960  and  1984  final 
rulemakings.  EPA  reasonably  concluded 
that  Congress  consigned  any  problems 
of  measurement  modeling,  and  pollution 
control  regarding  fugitive  emissions  to 
individual  permit  proceedings  (45  FR 
52690-92  and  49  FR  43203).  Similarly,  in 
its  final  action  on  the  rulemaking 
proceeding  arising  out  of  Exhibit  A  of 
the  CMA  Settlement  Agreement  EPA 
concluded  that  where  SCM's  function  as 
off  site  support  facilities  for  a  major 
stationary  source,  the  mine's  reasonably 
quantifiable  fugitive  dust  emissions 
must  be  included  in  the  air  quality 
impact  analysis  for  the  major  source, 
and  that  it  is  not  necessary  to  conduct  a 
section  302(j)  rulemaking  to  make  this 
finding  [54  FR  27286,  27290.  (June  28, 
1989)]. 

Based  on  the  above,  EPA  concludes 
that  it  has  no  obligation  to  depart  from 
its  longstanding  use  of  the  SIC  code  and 
other  aspects  of  the  definition  of 
"source"  for  PSD  and  NSR  purposes  in 
order  to  satisfy  its  rulemaking 
obligations  under  section  302(j)  or  to 


"  Induatry  rspretentative*  mutt  present  their 
argument!  on  the  listed  source  issues  as  requests  for 
clarification  or  reconsideration  of  EPA's  definition 
of  source  and  current  list  of  fugitive  emissions 
source  categories.  In  so  doing,  they  at  least  tacitly 
acknowledge  that  these  issues  are  separate  from  the 
limited  question  presented  by  the  proposal  to  list 
SCM's  under  section  302(J). 


otherwise  craft  a  reasonable  and  lawful 
set  of  PSD/NSR  rules.  The  EPA  also 
reaffirms  its  interpretation  of  section 
302(j).  Moreover,  EPA  believes  diat  die 
results  of  this  conclusion  reflect 
adequate  consideration  of  the  particidar 
characteristics  of  the  SCM  industry, 
consistent  with  EPA's  obligation  to 
administer  and  enforce  the  Act.  In 
addition,  EPA  does  not  believe  that  the 
effects  of  today's  action  will  be  unduly 
burdensome  to  industry. 

2.  Listed  Collocated  Sources.  As 
discussed  in  the  February  1986  (51  FR 
7090)  reopening  of  the  public  comment 
period.  EPA's  position  has  been  that 
stack  emissions  and  fugitive  emissions 
from  a  coal  cleaning  plant  or  coal 
preparation  plant  must  be  summed  in 
determining  whether  it  would  be  a  major 
stationary  source.  If.  standing  alone, 
such  a  plant  were  "major,"  and 
therefore  subject  to  review,  then  a 
collocated  SCM  generally  would  also  be 
considered  part  of  the  major  source  and 
subject  to  substantive  PSD  and  NSR 
requirements  regardless  of  whether 
SCM's  are  listed.  (See  Alabama  Power, 
636  F.2d  at  369).  Such  operations 
typically  must  be  aggregated  as  a  single 
source  under  EPA's  rules  because  they 
belong  to  the  same  SIC  two  digit  code, 
and  typically  are  located  on  adjacent  or 
contiguous  properties  and  are  under 
common  control. '  * 

The  EPA  believes  that  the  structure 
and  function  of  its  regulations  in  the 
above  examples  are  reasonable  and 
appropriate  under  the  Act.  Indeed, 
industry  commenters  have  presented  no 
evidence  of  adverse  practical 
consequences  from  this  view,  because 
coal  preparation  plants  and  coal 
cleaning  plants  apparendy  do  not 
usually  exceed  major  source  size 
thresholds.  A  more  difficult  question  is 
presented  by  whether  the  fugitive 
emissions  of  a  collocated  SCM  must 
also  be  considered  for  threshold 
applicability  purposes.  Industry 
comments  and  EPA's  February  1986 
notice  pointed  out  that  a  strict 
construction  of  the  regulations  with 
respect  to  the  SIC  code  could  residt  in 
the  entire  operation,  including  the  SCM 
being  considered  as  part  of  the  "Usted" 
coal  preparation  or  coal  cleaning  plant 
The  EPA  has  determined  to  reaffirm  its 
longstanding  position  that  the  decision 
whether  to  include  fugitive  emissions 
from  collocated  SCM's  in  these 
circumstances  should  be  decided  for 
each  occurrence,  depending  on  the 
"primary  activity"  of  the  operation  as  a 


whole.  As  stated  in  the  preamble  to  the 
1980  regulations,  "[e]ach  source  is  to  be 
classified  according  to  its  primary 
activity,  which  is  determined  by  its 
principal  product  or  group  of  products 
produced  or  distributed,  or  services 
rendered"  (45  FR  52695).»« 

Under  this  primary  activity  test  EPA 
or  the  permitting  authority  should 
review  all  the  facts  and  circumstances 
of  the  particular  case  to  determine  what 
is  the  main  purpose  and  function  of  the 
overall  operation,  and  make  an 
applicability  determination  based  on  the 
status  (listed  vs.  nonlisted)  and  tonnage 
threshold  (100  tons  per  year  vs.  250  tons 
per  year)  of  the  primary  activity.  Thus, 
as  SCM's  continue  to  be  a  nonlisted 
source  category,  where  coal  mining  is 
the  primary  activity,  a  mine's  fugitive 
emissions  are  not  considered  in 
determining  threshold  applicabihty  for  a 
source  consisting  of  the  mine  and  some 
other  collocated  activity.  In  both  of  the 
final  determinations  cited  above,  EPA 
concluded  that  the  coal  mine  was  the 
primary  activity,  and  EPA  anticipates 
that  this  would  be  the  case  in  most  if 
not  all.  future  examples  involving  coal 
processing  activities.  In  terms  of  both 
the  purpose  of  the  enterprise  and  the 
economic  value  of  the  newly  mined  coal 
as  compared  with  the  processed  coal,  it 
is  the  mining  that  is  the  focus  of  the 
overall  effort. 

3.  Support  Facilities — a.  Collocating 
Sources  of  Differing  SIC's.  Mining 
industry  commenters  also  raised  closely 
related  questions  arising  from  the 
collocation  of  hsted  sources  and  SCM's 
that  are  under  different  two-digit  SIC 
codes.  They  noted  that  when  EPA 
articulated  the  primary  activity  test  in 
the  1980  regulations,  the  Agency  stated: 
"one  source  classification  encompasses 
both  primary  and  support  facihties.  even 
when  the  latter  includes  units  with  a 
different  2-digit  SIC  code.  Support 
facilities  are  typically  those  which 
convey,  store,  or  otherwise  assist  in  the 
production  of  the  principal  product"  (45 
FR  52695).  These  commenters  noted,  that 
in  1980,  EPA  stated,  in  response  to  a 
specific  comment  that  a  power  plant 
and  a  SCM  connected  by  a  20-mile 
railroad  would  be  considered  separate 
sources  because  of  the  distance  and  the 
different  two-digit  SIC  codes,  but  sought 
clarification  as  to  a  SCM  and  a  closer  or 
adjacent  coal-fired  power  plant  As 
stated  above,  these  matters  must  be 


'  *  For  the  same  reasons,  stack  emissions  from  the 
mine  must  also  be  added  to  the  enussions  of  the 
preparation  or  cleaning  plant  in  determining 
threshold  applicabiUty. 


••  See  also  Memorandum.  Edward  E.  Reich. 
Director,  Stationary  Source  Compliance  Division. 
EPA  to  ]ohn  M.  Daniel  Assistant  Executive 
Director,  Virginia  Air  Pollution  Control  Board  May 
31. 1983;  Memorandum.  Edward  E.  Reich  to  Allyn 
Davis,  Director.  Air  and  Hazardous  Materials 
Division,  EPA  Region  VL  June  K  198a 


48882      Federal  Register  /  Vol.  54.  No.  227  /  Tuesday.  November  28.  1989  /  Rules  and  Regulations 


decided  on  a  case-by-case  basis. 
However.  EPA  anticipates  that  it  would, 
in  most  cases,  conclude  that  a  SCM  and 
an  adjacent  mine-mouth  power  plant 
controlled  by  the  same  entity  would  be 
considered  a  single  source,  the  primary 
activity  of  which  is  either  the  generation 
of  electrical  power  or  the  mining  of  coal, 
depending  on  the  most  likely  overall 
purpose  of  the  facility.  If  the  mine  and 
power  plant  were  isolated  in  a  remote 
area,  for  which  the  power  plant  is 
designed  to  support  mining  operations, 
the  primary  activity  would  likely  be 
determined  to  be  mining.  However,  if 
the  facility  is  not  isolated  and  service 
capacity  of  the  power  plant  obviously 
exceeds  the  needs  of  the  mine  alone, 
and  the  facility  will  generate  power  for 
a  public  utility,  then  EPA  would  likely 
find  that  both  the  central  purpose  of  the 
enterprise  and  the  principal  locus  of  its 
economic  value  is  power  generation.  In 
the  latter  example,  because  power 
plants  in  excess  of  250  million  BTU  heat 
input  per  hour  are  listed  sources  (see, 
e.g.  40  CFR  52.21(bKl)(iii)(z)).  the 
fugitive  emissions  of  the  SCM  would  be 
included  in  TAD's.  and  the  SCM  would 
be  subject  to  substantive  PSD  and  NSR 
requirements. 

Industry  commenters  object  to  this 
possible  outcome  for  two  reasons.  First, 
they  contend  that  unless  SCM's  are 
separately  listed,  use  of  the  factor  of 
geographic  proximity  to  consider  a  SCM 
as  part  of  a  single  source  that  also 
includes  a  power  plant  violates  the 
rulemaking  requirements  of  section 
302(j).  However,  as  suggested  above, 
section  302(j)  does  not  require 
rulemaking  as  to  SCM's  in  order  to  make 
such  a  finding.  Regarding  the  listing  of 
fossil-fuel  fired  steam  electric  plants  as 
such,  commenters  have  not 
demonstrated  that  considering  SCM's  as 
part  of  a  source  that  also  includes  a 
power  plant  is.  for  the  threshold 
applicability  purposes  of  section  302(i). 
unreasonable.  In  practical  terms, 
virtually  all  power  plants  in  excess  of 
250  million  BTU  heat  input  exceed  the 
major  source  threshold  without 
consideration  of  fugitive  emissions  from 
collocated  SCM's.  Also,  as  discussed 
previously,  Alabama  Power 
conclusively  determined  that  once  a 
source  is  found  to  be  major  and  subject 
to  review  substantive  PSD  and  NSR 
requirements  "apply  with  equal  force  to 
fugitive  emissions  and  emissions  from 
industrial  point  sources"  (636  F.2d  at 
369).  Thus,  today's  action  should  have 
no  impact  on  existing  coverage  of 
collocated  SCM's  and  power  plants. 

b.  Economically  Forced  Relocation 
Sources.  Industry's  second  objection  is 
that  including  a  SCM  and  a  listed  power 


plant  as  a  single  source  would 
encourage  relocation  of  the  power  plant 
to  a  distant  location  and  thereby  cause 
adverse  energy  and  environmental 
impacts.  Although  there  is  some  surface 
plausibibty  to  this  notion,  commenters 
did  not  clearly  demonstrate  that  such  a 
result  would  occur.  More  importantly, 
this  objection  does  not  relate  to  the 
proper  scope  of  a  section  302(j)  inquiry, 
but  rather  to  EPA's  definition  of 
"source,"  and  these  commenters  have 
not  shown  that  it  is  unreasonable  for 
EPA  to  adhere  to  its  consistent  and 
longstanding  construction  of  this  term 
rather  than  create  a  special  exemption 
for  SCM's.  Similarly,  the  commenters 
have  not  shown  that  it  would  be 
unreasonable  to  retain  the  current  list  of 
fugitive  emissions  source  categories. 

4.  Continuance  of  Status  Quo.  Finally, 
as  to  both  the  support  facility  issue  and 
the  SIC  code  issue,  it  is  clear  that  the 
central  thrust  of  the  mining  industry's 
objections  to  PSD  and  NSR  coverage  is 
the  special  pleading  that  SC^'s  would 
be  unable  to  meet  applicable  air  quality 
requirements  in  an  economical  fashion. 
As  discussed  elsewhere  in  this  notice,  it 
is  no  longer  clear  that  this  is  universally 
the  case.  Moreover,  the  net  result  of 
today's  action  is  not  to  add  any  new 
regulatory  requirements,  but  merely  to 
retain  the  status  quo,  under  which  only 
certain  SCM's  collocated  with  certain 
other  listed  sources  must  meet 
substantive  PSD  and  NSR  requirements, 
including  ambient  impact  requirements. 
However,  the  need  to  demonstrate  that 
SCM's  collocated  with  listed  sources 
will  not  exceed  applicable  NAAQS  and 
increments,  the  focus  of  industry's 
concerns,  is  already  in  place  by  virtue  of 
EPA"8  prior  action  on  "secondary 
emissions.'*  As  explained  in  the 
preamble  to  Aat  action,  EPA  concluded 
that  the  Act  mandates  the  inclusion  of 
such  secondary  emissions  as  a  general 
matter  (54  FR  27290).  The  EPA  today 
reaffirms  that  conclusion. 

C.  Applicability  of  Section  3020)  to 
Modifications — 1.  Background.  In  the 
1984  rulemking  proposal  EPA  solicited 
comment  on  its  interpretation  that 
section  302(j]  appUes  to  TAD's  only  for 
major  new  sources,  and  not  for  major 
modifications  to  existing  major 
stationary  sources  (49  FR  43213).  The 
EPA  pointed  out  that  the  language  of 
section  3O20)  explicitly  attaches  the 
rulemaking  requirement  only  to  existing 
or  proposed  major  sources,  and  says 
nothing  about  major  modifications  to 
existing  units.  The  EPA  also  noted  that 
the  PSD  and  nonattainment  NSR 
definitions  of  modification  in  section 
169(2)(q,  42  U.S.C.  7479(2)(q.  and 
section  171(4).  42  U.S.C  7501(4),  are  both 


nonsubstantive,  and  refer  to  section 
111(a)(4)  of  the  Act's  new  source 
performance  standards  (NSPS) 
provisions,  42  U.S.C  7411(a)(4).  Section 
111(a)(4),  in  tarn,  defines  modification 
solely  in  terms  of  the  total  amount  of 
pollution  that  a  source  change  would 
produce,  indicating  that  Congress 
intended  to  establish  no  qualitative 
distinction  between  stack  and  fugitive 
emissions.  Moreover.  EPA  stated,  the 
legislative  history  on  section  3Q2(j)  does 
not  refer  directly  to  modifications, 
although  the  conference  report  on  the 
PSD  construction  and  modification 
definitions  in  section  ie9(2)(C)  does 
provide  that  Congress'  general  intent 
was  "to  conform  to  usage  in  other  parts 
of  the  Act"  [123  Cong.  Rec.  H 11957,  coL 
3  (daily  ed.)  (November  1. 1977)].  The 
EPA  reasoned  that  this  passage  referred 
not  only  to  section  111(a)(4),  but  to 
usage  of  these  terms  in  extant  EPA 
regulations  under  the  NSPS  aiul  PSD/ 
NSR  programs,  lliose  regulations  did 
not  distinguish  between  fugitive  and 
stack  emissions.  Hius,  EPA  concluded 
that  section  302(j)  ran  counter  to 
longstanding  practice,  and  that  if 
Congress  had  intended  a  legislative 
change  as  to  modifications,  it  would 
have  said  so  explicitly.  In  addition.  EPA 
related  that  its  interpretation  likely 
would  not  impose  new  regulatory 
burdens  because  fugitive  emissions  from 
modifications  would  still  be  excluded 
from  TAD's  unless  the  modifications 
occurred  at  a  major  stationary  source. 
Thus,  if  SCM's  continue  to  be  nonlisted. 
and  therefore  generally  deemed  not  to 
be  major  sources,  a  modification  that 
significantly  increased  fugitive 
emissions  at  a  SCM  still  would  not 
bigger  PSD  and  NSR. 

In  reopening  the  comment  period  in 
February  1986,  EPA  reiterated  its  view 
that  the  nonapplicability  of  section 
302(j)  to  modifications  would  not  affect 
PSD  and  NSR  applicability  in  the 
general  case,  but  pointed  out  that 
resolution  of  the  "listed  source"  issues 
could  affect  this  outcome  (51  FR  7093). 

2.  Industry  Comments.  Mining 
industry  representatives  commented 
that  section  302(j)  should  apply  to 
modifications.  "They  disagreed  with 
EPA's  interpretation  of  the  legislative 
history,  believing  instead  that 
congressional  silence  on  the  subject 
disclosed  a  lack  of  guidance.  The  AMC 
asserted  that  since  new  sources  and 
modifications  are  generally  treated  the 
same  in  most  respects  under  the  Act. 
there  is  no  basis  to  treat  them  differently 
under  section  3Q2(j). 

Industry  commenters  also  argued  that 
EPA  must  resolve.  In  the  context  of  a 
separate  rulemaking  under  section 
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302(j).  certain  ambiguities  as  to  what 
"physical  change  or  change  in  the 
method  of  operation"  would  result  in  a 
"significant  net  emissions  increase"  at  a 
major  stationery  source  and  therefore 
constitute  a  major  modification  subject 
to  NSR.  (See,  e.g.,  40  CFR  52.52(b)(2)(i).) 
In  their  view,  EPA's  October  1984 
proposal  was  inadequate  to  apprise  the 
interested  public  of  the  purpose  and 
intent  of  this  proposal  and  how  it  relates 
to  other  existing  regulatory 
requirements. 

Peabody  Holding  Co.,  pointed  out  that 
due  to  the  natxire  of  SCM's,  there  must 
constantly  be  movement  of  mining 
operations  as  mining  progresses  along 
the  coal  deposits,  possibly  requiring  the 
addition  of  new  equipment  or  even  the 
development  of  a  new  pit  as  the 
reserves  in  the  existing  pit  are  mined 
out.  The  NCA  similarly  asserted  that 
physical  or  operational  changes  of  this 
nature  are  a  normal  part  of  strip  mining. 
Peabody  suggested  that  EPA  adopt  a 
test  which  provides  that  any  activity  or 
change  at  a  mine  that  represents  a 
logical  mining  sequence  of  the  mine's 
production  pursuant  to  the  mining  plan 
used  by  State  authorities  in  issuing  air 
quality  permits,  or  mining  and 
reclamation  permits  in  instances  where 
air  quaUty  permits  were  not  required, 
can  serve  as  a  guide  to  whether  a 
modification  would  occur.  Thus,  activity 
in  conformance  with  the  mining  plan 
should  not  be  considered  a  modification 
when  the  mine  owner  has  previously 
used  that  plan  as  a  basis  for  securing  all 
required  permits.  Peabody  noted, 
however,  that  in  some  cases,  especially 
in  the  eastern  half  of  the  United  States, 
the  mining  plan  will  not  cover  the  future 
movement  of  the  mine  for  more  than  a 
few  years  because  such  movement 
depends  upon  the  futuj*e  acquisition  of 
mineral  rights  in  adjoining  land.  The 
movement  of  the  mine  to  those  sites  in 
the  future  should  not  be  considered  a 
modification  of  the  existing  mine  for 
NSR  purposes  so  long  as  it  represents  a 
logical  progression  of  mining  activities. 
In  Peabody's  view,  changes  such  as  the 
addition  of  more  haul  roads  or  a  change 
in  pit  sequences,  would  be  routine  and 
not  constitute  a  modification. 

The  NCA  asserted  that  increases  in 
production  up  to  maximum  design 
production  capacity  of  a  mine  and 
increases  in  emission  up  to  the 
maximum  allowed  in  air  quality  permits 
should  not  be  considered  a  major 
modification.  The  AMC  contended  that 
since  many  existing  mines  have  not 
been  required  to  have  permits,  there  is 
some  question  as  to  whether  emissions 
decreases  occurring  at  a  mine  are 
"federally  enforceable"  and.  therefore. 


whether  the  owner  or  operator  could 
obtain  credit  for  decreases  (such  as  fi"om 
a  haul  road  that  is  no  longer  in  use)  in 
making  netting  calculations.  The  AMC 
also  pointed  out  that  actual  emissions 
baseline  issues  must  be  addressed. 

3.  Environmental  Group  Comments. 
The  Sierra  Club  agreed  with  EPA  that 
section  302(j)  does  not  apply  to 
modifications.  However,  this  Gommenter 
contended  that  EPA  should  not 
"grandfather"  modifications  that  occur 
prior  to  today's  action,  on  the  ground 
that  EPA's  view  to  the  contrary  was 
contained  only  in  the  August  1983 
proposal  and  was  never  promulgated. 

4.  EPA  Analysis.  Upon  consideration 
of  the  comments.  EPA  reaffirms  its 
October  1984  interpretation  that  section 
302(j)  does  not  apply  to  modifications. 
Commenters  have  not  persuaded  the 
Agency  either  that  Congress  had  a 
contrary  specific  purpose  in  adopting 
section  302(j),  or  that  EPA's 
interpretation,  as  explained  in  the 
October  1984  proposal,  is  inconsistent 
with  the  Act's  purposes.  Accordingly. 
EPA  beheves  that  its  interpretation  is  a 
reasonable  one.  and  thus  proper  imder 
the  law  [See  Chevron,  U.S.A.  Inc.  v. 
Natural  Resources  Defense  Council 
(NRDC),  467  U.S.  837  (1984)1.  In  any 
event  EPA  believes  that  tltis 
interpretation  should  have  little  general 
impact  at  this  time,  because  today's 
central  decision  to  not  list  SCM's  means 
that  very  few  mines  should  be  brought 
under  NSR  solely  by  virtue  of  EPA's 
interpretation  of  the  nonapplicability  of 
section  302(j)  to  modifications. 

The  EPA's  interpretation,  in 
conjunction  with  today's  resolution  of 
the  "listed  source"  issues  could  in 
theory  have  the  effect  of  subjecting 
certain  modifications  at  existing  SCM's 
to  PSD  and  NSR  in  some  fashion.  For 
example,  increases  in  fugitive  emissions 
resulting  from  physical  or  operational 
changes  at  mines  collocated  with  coal 
preparation  plants  and  coal  cleaning 
plants  that  are  deemed  to  be  major 
sources  would  be  considered  in 
determining  whether  there  was  a 
"significant  net  increase  in  emissions," 
and.  hence,  a  major  modification. 
However,  industiy  commenters  have 
identified  no  instances  in  which  coal 
preparation  or  cleaning  plants  would, 
under  EPA's  resolution  of  the  "listed 
source"  issues,  be  considered  major 
sources.  Even  if  there  are  such  cases, 
EPA's  interpretation  would  have  a 
practical  effect  on  the  ambient  impact 
analysis  requirements  of  PSD  and  NSR 
only  in  those  instances,  if  any,  where 
there  were  changes  in  mining  operations 
that  increase  fugitive  emissions 
significantly  without  associated 


significant  increases  in  emissions  from 
the  coal  preparation  or  coal  cleaning 
facilities  standing  alone. 

Significant  increases  in  fugitive 
emissions  at  mine  collocated  with 
power  plants  also  could  result  in  PSD 
and  NSR  coverage  by  virtue  of  the 
reaffirmation  of  the  current  list  of 
fugitive  emissions  source  categories. 
However,  as  is  the  case  with  major  new 
sources  as  explained  above  in  the 
discussion  of  the  "listed  source"  issues, 
this  result  does  not  fiow  from  any 
decision  as  to  the  appUcation  of  section 
302(j)  to  SCM's.  In  addition,  as  a 
practical  matter,  today's  decision  would 
have  an  impact  only  in  those  instances, 
if  any,  where  significant  increases  in 
fugitive  emissions  from  mines  were  not 
accompanied  by  significant  increases  at 
collocated  power  plants. 

The  EPA  also  rejects  industry 
comments  that  the  Agency  must  engage 
in  a  separate  section  302(j)  rulemaking 
to  resolve  issues  relating  to  the 
application  of  existing  regulatory 
concepts  associated  with  the  definition 
of  modification  to  the  particular 
circumstances  presented  by  SCM's. 
These  issues  do  not  relate  directly  to 
EPA's  interpretation  of  the  rulemaking 
requirements  of  section  302(j),  to  the 
decision  whether  to  list  SCM's,  to  the 
applicability  of  section  302(j)  to 
modifications,  or  to  the  "listed  source" 
issues  that  are  the  principal  subject  of 
this  rulemaking.  Rather,  as  industry 
commenters  concede,  their  concerns 
relate  to  the  interpretation  of  EPA's 
existing  modification  regulations." 
Accordingly,  EPA  is  under  no  obligation 
to  address  industry's  concerns  in  order 
to  conclude  this  rulemaking.  Moreover, 
as  a  general  matter,  since  the  comments 
in  question  essentially  call  for  an 
interpretative  ruling,  the  Administrative 
Procedure  Act  exempts  EPA  altogether 
from  any  legal  obligation  to  engage  in 
notice-and-comment  rulemaking  before 
addressing  them.**  Nevertheless, 
because  these  comments  do  raise 
questions  of  potential  importance  in  the 
event  that  modifications  to  SCM's 
should,  in  practice,  be  subject  to  review. 
EPA  addresses  some  of  them  here. 

In  sum.  EPA  believes  that  the  general 
applicability  concepts  associated  with 
its  definition  of  "major  modification" 
may  be  readily  adapted  to  SCM's.  The 
EPA  rejects  the  inference  of  industry 
commenters  that  these  concepts  are 


"  See.  e.g..  Comment!  of  Peabody  Holding  Co.. 
Inc.  Docket  Entry  No.  A-84-33-rV-L-3e  (May  28, 
1986),  tt  38. 

"  In  any  event,  it  it  evident  from  the  cogent  and 
focused  commenti  tummarized  above  that  mining 
industry  repretentatives  have  been  given  ample 
opportunity  to  address  this  matter. 
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somehow  alien  to  the  practical  realities 
of  SCVTs.  Nevertheless,  it  is  appropriate 
to  clarify  certain  general  matters 
regarding  the  use  of  these  regulatory 
concepts  in  the  context  of  mining 
operations.  Specific  application  of  these 
concepts  can  only  be  addressed  from 
the  posture  of  a  particular  mine  and  of 
necessity  are  beyond  the  scope  of  this 
discussion. 

The  EPA  agrees  with  the  basic  thrust 
of  Peabody's  comments  as  to  when 
changes  at  an  existing  SCM  should  be 
deemed  physical  or  operational  changes 
for  purposes  of  the  PSD  and  NSR  major 
modification  rules.  When  a  prospective 
new  source  in  a  traditional  industrial 
source  category  receives  air  quality 
permits,  as,  for  example,  under  the  Act's 
PSD  provisions,  the  permit  allows 
construction  and  operation  of  specified 
faciUties  at  specified  levels.  So  long  as 
the  source  constructs  and  operates  in 
accordance  with  the  permit  terms,  the 
ebb  and  flow  of  its  activities  will  not 
trigger  a  major  modification. 
Conversely,  it  after  initial  construction 
and  operation  under  the  permit,  the 
source  institutes  a  physical  or 
operational  change  resulting  in  a 
significant  net  increase  in  emissions,  it 
will  be  subject  to  review  as  a  major 
modification.  These  general  concepts 
may  be  appHed  to  SCM's. 

Thus,  if  there  are  instances  where  a 
specific  mining  plan  specifies  the 
location,  methods,  and  extent  of  mining 
activities,  and  forms  the  basis  of 
permitting  decisions  by  State  or  Federal 
agencies  under  air  quality  or  surface 
mining  laws  and  regulations,  a  source 
generally  could  engage  in  the  mining 
activities  set  forth  in  that  plan  without 
triggering  a  major  modification.  For 
example,  where  the  mining  plan 
contemplates  that  the  pit  will  move  to 
specified  new  areas  over  time  and 
contemplates  the  new,  extended,  or 
modified  haul  roads  will  be  constructed 
to  accommodate  that  movement,  such 
haul  roads  could  in  the  normal  course  be 
considered  part  of  the  source  as 
originally  constructed,  and  not  as  a 
modification.  Likewise,  if  the  original 
mining  plan  provides  for  increases  in 
production  over  time  and  discusses  in 
detail  associated  changes  in  the  mining 
operations  in  order  to  accommodate 
such  increased  production,  including 
any  changes  necessary  under  applicable 
law  in  order  to  address  air  quality 
concerns,  such  changes  generally  would 
not  trigger  PSD  review. 

Conversely,  where  a  mining  operation 
moves  to  a  new  area  not  part  of  the 
original  mine  plan,  because,  for 
example,  mineral  rights  to  the  area  in 
question  were  not  secured  prior  to  filing 


the  original  plan,  construction  of  a  new. 
modified,  or  extended  haul  road  would 
be  deemed  a  physical  or  operational 
change  that  may  trigger  review. 
Similarly,  a  mining  operation  may  move 
to  an  area  that,  while  nominally  part  of 
the  original  plan,  has  not  undergone 
complete  consideration  of  air  pollution 
control  requirements  or  air  quality 
impacts  to  the  extent  necessary  under 
applicable  laws  or  regulations.  This 
might  occur  because,  for  example,  the 
regulatory  authority  could  not 
adequately  foresee  the  environmental 
impact  of  such  future  operations  at  the 
time  of  original  approval  and  therefore 
retained  the  right  to  give  additional 
consideration  to  such  matters  at  some 
future  time.  Under  such  circumstances, 
changes  in  the  mining  operations  could 
be  deemed  a  physical  change  or  change 
in  the  method  of  operation,  and 
potentially  trigger  review.  In  addition, 
an  original  mining  plan  may  provide  for 
a  particular  level  of  production  and 
specify  the  means  by  which  that 
production  may  be  achieved.  However, 
if  it  later  becomes  the  case  that  physical 
or  operational  changes  not 
contemplated  by  the  original  mining    . 
plan  are  necessary  in  order  to  achieve 
the  maximum  production  design 
capacity,  emissions  increases  associated 
with  such  increased  production  may  be 
subject  to  PSD  review. 

However,  where  changed  operations 
such  as  those  discussed  above  are 
cognizable  for  NSR  purposes,  a  mine 
owner  or  operator  would  also  be 
entitled  to  seek  o^setting.  federally 
enforceable  decreases  in  current  actual 
emissions  in  order  to  avoid  review.  This 
could  be  accomplished,  for  example, 
through  a  State  construction  permit 
acknowledging  the  cessation  of 
operations  on  a  haul  road  no  longer 
needed.  In  general,  as  this  discussion 
illustrates,  EPA  believes  that  the  usual 
concepts  by  which  major  modification 
applicability  is  determined  can  be 
readily  applied  to  SCM  operations.  Of 
course,  some  consideration  must  be 
given  to  the  circumstances  of  the  strip 
mining  industry,  as  often  must  be  done 
for  other  specific  industries.  In  addition, 
the  applicability  in  a  particular  case 
must  be  determined  on  the  basis  of  the 
facts  and  circumstances  surrounding 
that  case. 

V.  Administrative 

A.  Docket 

This  regulatory  action  is  subject  to  the 
provision^  of  Clean  Air  Act  section 
307(d)  [see  section  307(d)(1)  (i)  and  (n)J. 
The  docket  for  this  regulatory  action  is 
A-84-33.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 


submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  docket  allows 
interested  parties  a  means  to  identify 
and  locate  documents  to  effectively 
participate  in  the  rulemaking  process 
and  now  serves  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials  ((section  307(dK7){A)l). 
The  dodcet  is  available  for  pubUc 
inspection  at  EPA's  Central  Docket 
Section,  which  is  listed  under  the 
ADDRESSES  section  of  this  notice, 

B.  Office  of  Management  and  Budget 
(OMB)  Review 

Under  Executive  Order  12291  (E.O. 
12291),  EPA  must  Judge  whether  a 
regulation  is  "major"  and  therefore 
subject  to  the  requirement  of  an  RIA. 
Although  the  proposed  regulation  was 
considered  major  and  an  RIA  was 
prepared  on  the  proposal  the  final 
action  is  not  major  because  it  will  not 
result  in  an  adverse  economic  effect  set 
forth  in  section  1  of  EO.  12291  as 
grounds  for  finding  a  regulation  to  be 
major.  This  regulation  was  submitted  to 
the  OMB  for  a  10-diay  review  as  required 
by  E.0. 12291.  In  addition  to  being 
considered  minor,  this  action  is  also 
subject  to  a  court  required  pubhcation 
deadline  for  final  action  in  Siena  Club 
v.  Thomas.  No.  88-1847  (D.C  Cir.).  Any 
written  comments  from  OMB  to  EPA 
and  any  EPA  responses  to  those 
comments  are  included  in  Docket  A-84- 
33. 

No  additional  reporting  and  record 
keeping  requirements  will  occur  as  a 
result  of  today's  action.  All  record 
keeping  and  reporting  requirements 
resulting  from  the  Federal  PSD  and  NSR 
regulations  have  been  submitted  to 
OMB  for  approval  under  the  Paperworit 
Reduction  Act  of  1980,  44  U.S.Q  3501.  et 
seq.  and  have  been  assigned  OMB 
clearance  No.  2060-0003.  Today's  action 
does  not  add  substantively  to  the 
existing  regulations  and  focuses 
primarily  on  resolving  issues  which 
result  from  EPA  not  listing  a  source 
category  for  consideration  of  fugitive 
dust  emissions  under  section  302(j). 

C.  Economic  Impact  Assessment 

The  requirement  for  performing  an 
Economic  Impact  Assessment  imder 
section  317  of  the  Act  (42  U.S.C.  7617) 
does  not  apply,  because  this  action  does 
not  make  "substantial  revisions"  to 
existing  regulations.  The  action  is  not 
substantial  because  it  does  not  add  to 
the  current  regulatory  burden  and 
simply  retains  existing  provisions. 
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D.  Federoham  bnpScatioag 

Under  ^ectitiTe  O^der  12B12  fEO. 
12612),  EPA  must  determine  if  a  role  has 
reiJei  ausui  ha pfica  lions.  Federafism 
implicatrone  refer  to  substantial  direct 
effects  on  tf»e  Stales,  on  the  rdatrorwWp 
between  fee  nafronal  goTenmtenf  and 
the  States,  or  on  the  distribntton  of 
powCT  and  responeibtlTties  among  the 
various  tevrls  of  goremment.  For  those 
rules  which  have  federafiara 
implications,  a  federahsrn  assessment  is 
to  be  nmde. 

The  E.0. 12812  also  reqrrires  diat 
agencies,  to  fce  extent  possfWe,  refrain 
from  Bffliting  State  policy  options, 
constrff  with  State  prior  to  taking  actions 
that  would  restrict  ^ate  pofiey  options, 
and  fake  sucfc  actions  only  when  there  is 
clear  constitutional  authority  and  the 
pj-esence  of  a  problcni  of  nationel  scope. 
The  E.0. 12812  provides  for  preemption 
of  State  law.  however,  if  there  is  a  clear 
congressional  intent  for  EPA  to  do  so. 
Any  such  preemption,  however,  is  to  be 
Kmjted  to  tf>e  extent  possfWe. 

Today's  action  will  not  affect  States 
beyond  Ae  earrent  requirements  under 
Federal  PSD  and  NSR  regulatfoRS. 
Under  fl»ese  existing  regulations,  Slates 
may  adopt  sfrategies  if  the  strategies, 
taken  as  a  whole,  accomplish  the 
statutory  purposes  of  the  Act  In 
addition,  the  regulations  that  EPA  has 
wiB  allow  States  to  develop  approvable 
methods  of  ixipteroenting  the  existiBg 
regulations. 

In  samaiary.  no  modifications  arc 
being  made  to  the  existing  EPA-State 
relationslup  by  today's  actioii. 
Consequently,  there  are  not  federaBsm 
unplications  of  this  action, 

E.  Regulatory  FtetiMity  Act 
Compliance 

Pumant  to  the  prorisions  of  5  U3jC. 
605(b).  1  hereby  certify  that  this  rale,  if 
promulgated,  will  not  have  tignificartt 
economic  impact  on  a  sabstanfial 
number  o£  ssoaH  business  entities  {see 
46  FR  870^. 

list  of  Subjects 

40  CFR  Part  51 

Admnris  trative  procedures  and 
practices,  Intergovernmental  relations, 
Air  pollution  control.  Prevention  of 
significant  deterioration.  Natioital  parks 
and  wilderness  area,  Fngitirc  emissions, 
Coal  strip  mining,  RwticTrlate  matter, 
Nitrogen  (fioxfde.  Carbon  monoxide. 
Hydrocarbons,  Lead. 

4QCFRPart52 

Air  poUatkin  cootral,  Ptrueutiuu  of 
significant  drterioratian,.  National  parka 
and  wilderness  aseaa.  Fogitive 
emiasnns.  Coal  stnp  miaing,  Partiodate 


matter,  Nifrogea  dioxide.  Casboa 
mfloaaiae;  Hjrdracarbons,  Lead. 

Dated:  Novenber  TO,  ISA 
wmUmlCKaiUy, 

Adminiatntor. 

(FR  Doc.  89-27663  Fikd  Ur-2?-«0(  8:4&  oo^ 


40  CFR  Part  52 
(A-1-Pm.-3Mf-57 

Approvai  and  Pronuilgatloii  of  Air 
QoaMTv  'tipiemeaMtanPlaM; 
Conr.ecdcut;  AltanMttwft  llnsoiMbly 
Available  Cootrot  Tecltnology  tor 
Frismar,  Inc 

AAINCv:  Envinmsneiital  Protectioa 
Agency  (EPA). 
action:  Final  ntie. 

summary:  EPA  is  approving  a  State 
Implemeotation  Plaja  (SIP)  revision 
submitted  by  the  State  of  Connecticut 
This  revisioa  provides  an  alternative 
reasonably  available  contEol  techaoio^ 
(RACT)  determioatioo  for  the  coolrol  of 
volatile  oigwuc  compound  (VOQ 
enussiooa  froB  one  paper  coating  line  at 
Frismar.  Incorporated  in  Clinton, 
Connecticut  The  intended  eflcct  of  thia 
action  is  to  approve  the  State's  request 
to  amend  its  SIP.  This  actios  is  beiag 
taken  ia  accotdance  with  section  110  erf 
the  Qeaa  Air  Act 

EFFECTIVE  DATE:  This  rule  wili  become 
effective  on  December  28, 1989. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  dtrrfng  normal 
business  hours  at  fte  Air.  Pesffcides  and 
Toxics  Management  Drrfsion,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Blc^.,  Room  2311. 
Boston.  MA  02203  and  the  Air 
Compliance  Unit,  Department  of 
Environmental  Protection.  State  Office 
Bldg.,  165  Capitol  Avenue.  Hartford.  CT 
06106. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  R  Conroy.  (617)  565-3252;  FTS 
835-3252. 

SUPPtEMENTARY  INFORMATtON:  Ou  July 
22. 1988  (53  FR  27711).  EPA  pafatialMd  a 
Notice  of  Proposed  RulesMkiag  (f^ffR) 
for  the  SUte  of  Coonectieut  The  NPR 
proposed  approval  of  State  Order  No. 
6001  for  Frismar,  Ineorporaled  as  a 
revision  to  the  Ccmnecticat  SIP.  No 
public  ccounests  were  received  on  the 
proposed  appsoval. 

Tbe  find  State  Order  was  sabauttcd 
by  Connecticut  as  a  formal  SIP  revision 
on  November  5,  ISK'.  Ttua  State  Order 
was  issued  pursuant  to  proviaons  found 
in  sabcfiviskn  22a-174-20icc)(3)  of 


theiSPtai 
limitatiaaB  am  a  soaacc  diat  kas 
dcmoMttated  it  casMt  nect  tfara  RACT 
liantBtkiM  fai  tke  aP  Ids  tedBHiogicak 
and  economic  imhoos. 

EPA  approi>ed  tbe  pravMons  ia 
svbtfivisioii  22a-f 74-20(Ge)t3}  for  naking 
alternative  RACT  determinations  oa 
June  7, 1982  (47  FR  245527  as  part  of 
Connecticut's  Ozone  Attaininent  Plan. 
As  part  of  that  SIP  revision,  Conneeficut 
submitted  a  letter  dated  ]aaamy  n,  1982 
in  whieit  the  State  conmdtted  to  submit 
all  altemeti  .^  RACT  deferminations  to 
EPA  as  SIP  revisions. 

Frismar  is  a  paper  coating  fecffity 
utilizmg  two  coating  lines.  The  fiacility  Is 
subject  to  8ubsex:tian  22a-T74-20(q), 
"Paper  coating"  of  Connecticnt's  SIP 
regulations  which  requires  each  coating 
line  to  meet  an  emission  limitation  of  2.9 
pounds  VOC/gallon  of  coating  (minus 
water).  This  emission  Rmrtation  is 
identical  to  the  limitation  specified  ia 
the  apphcable  EPA  control  techniques 
guideline  [CTG)  document  for  ftis 
source  category  (EPA-450/Z-77-aJ87. 
Under  ConaecticuTs  regulations,  a 
source  subject  to  subsection  2Za-174- 
20(q)  must  comply  with  the  emission 
limitation  contained  in  that  regulation 
no  later  than  July  1, 198S.  Frismar  has 
installed  an  inert  atmosphere  solvent 
recovery  ssrstem  on  one  of  its  coating 
Bnes  (coater  #2).  Its  other  coating  liae 
Ccoater  #1)  presently  has  no  control 
equipment 

As  alternative  RACT  for  one  of 
Frismar's  coating  lines  (coater  4^1),  the 
State  Order  requires  Frismar  to  coaiply 
with  an  emission  rate  of  5.32  pouxids 
VOC/gallon  of  coating  (minus  water)  for 
all  fir^pass  cootiBgi  md  an  emissioa 
rate  of  6.42  poonda  VOC/gallon  of 
coating  (miBua  water)  for  all  secoad- 
pass  coatifigs.  AdditioBolly,  to  guther 
limit  the  ose  of  the  higher  VOC- 
contaiiung  second-pass  coatings,  tbe 
State  Order  requires  Frismar  to  adhere 
to  a  limitation  of  20  pounds  VOC/reeis 
(3000  square  feet)  of  material  coated 
wbea  tttiliaing  seccmd-pass  coatmgs- 
Frismar's  other  coating  liae  (coater  #2) 
is  stiU  reqaiied  to  comply  with  the  SIP 
emissioa  rate  (as  set  forth  is  sabsectioii 
22a-174-20(qj  of  Caeoecticut's 
regulatioos)  of  2.9  pounds  VOC/gaQon 
of  coating  (busus  water).  Coalers  #1. 
and  #^2  are  ret^uired  to  maurtaifl 
compliance  wttk  ttieir  applicable  RACT 
emissioa  catct  ea  an  instantaneous 
basis.  Fortfet.  the  State  Order  requirea 
Frismar  to  acfcicve  and  maintain,  a 
minimum  overall  redacticn  bevel  of 
ninety- three  percent  (S3S)  from  tlie  inert 
atmosphere  sohrcnt  necmry  ^rstcaa 
installed  on  coater  #2. 
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Additionally,  the  State  Order  requires 
Frismar  to  maintain  daily  and  monthly 
caps  of  918  pounds  and  2.833  tons, 
respectively,  for  coater  #1  and  daily  and 
monthly  caps  of  286.47  pounds  and  2.87 
tons,  respectively,  for  coater  #2.  The 
monthly  cap  on  coater  #1  is  required  to 
be  maintained  on  an  average  basis  over 
every  two  consecutive  month  period. 
The  daily  and  monthly  caps  insure  that 
the  VOC  emissions  from  diis  facility  will 
not  interfere  with  reasonable  further 
progress  (RFP)  towards  attaining  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  in  Connecticut. 

To  justify  the  above  limitations  as  an 
alternative  RACT  determination, 
Frismar  has  submitted  an  extensive 
amount  of  technical  and  economic 
Information  to  the  DEP  showing  that  it 
cannot  reasonably  attain  daily 
compliance  with  the  emission 
limitations  contained  in  Connecticut's 
federally-approved  SIP  for  coater  #1. 
EPA's  evaluation  of  this  information 
confirms  that  add-on  control  equipment 
is  economically  infeasible  for  coater  #1. 
(A  copy  of  EPA's  analysis  is  contained 
in  the  Technical  Support  Document 
prepared  for  this  revision  and  is 
available  from  the  EPA  Regional  Office 
listed  in  the  Addresses  section  of  this 
notice.) 

Furthermore,  Frismar  has  researched 
the  feasibihty  of  reformulating  its 
coatings  used  on  coater  #1  to  complying 
levels.  Through  these  efforts.  Frismar 
was  able  to  realize  a  28%  increase  in  the 
content  of  coating  sohds  in  the  coatings 
used  on  coater  #1.  Frismar  cannot  use 
any  higher  solids-containing  coatings 
since  the  stencil  manufacturing 
operation  that  it  uses  involves 
saturation  as  much  as  coating,  and  it  is 
simply  not  possible  for  the  tissue  paper 
to  absorb  such  coatings.  The  result  of 
using  any  higher  solids  coatings  is 
"skipping"  which  renders  the  product 
useless  for  subsequent  sale  and  use. 

EPA  has  reviewed  the  requirements  of 
State  Order  No.  8001  and  has 
determined  that  they  constitute 
alternative  RACT  for  Frismar.  Further 
justification  and  rationale  for  approving 
this  revision  are  contained  in  the 
Technical  Support  Document  prepared 
by  EPA  for  this  revision.  Copies  of  that 
document  may  be  obtained  from  the 
EPA  Regional  Office  listed  in  the 
Addresses  section  of  this  notice. 

At  the  time  of  the  State's  November  5, 
1987  submittal,  although  Coimecticut 
was  not  in  attainment  of  the  ozone 
NAAQS,  EPA  had  approved  the  SIP  for 
the  area,  including  the  attainment 
demonstration,  as  providing  for 
attainment  by  1987.  Thus,  at  that  time, 
Connecticut  was  considered  a 
nonattainment  area  with  an  approved 


demonstration.  As  discussed  above, 
Frismar  will  be  achieving  reductions  in 
VOC  comparable  to  what  were 
anticipated  by  Connecticut's  1982  ozone 
attainment  demonstration.  Therefore, 
the  SIP  revision  being  approved  for 
Frismar  today  does  not  change 
Connecticut's  original  ozone  attainment 
demonstration  which  was  approved  by 
EPA  on  March  21, 1984. 

EPA  now  knows,  however,  that 
Connecticut's  1982  ozone  attaiiunent 
plan  does  not  provide  for  attainment  by 
the  end  of  1987.  In  the  Federal  Register 
on  November  24. 1987,  EPA's  Proposed 
Post-1987  Policy  for  Ozone  and  Carbon 
Monoxide  stated  that  air  quality 
monitors  revealed  sufficient 
exceedances  of  the  ozone  standard  in 
Connecticut  and  that  a  SIP  call  would  be 
issued.  (See  52  FR  45044).  A  SIP  call  is  a 
finding  by  EPA  under  Clean  Air  Act 
section  110(a)(2)(H)  that  the  SIP  does 
not  provide  for  attainment  by  the 
required  date,  and  thus  amounts  to  a 
revocation  (for  certain  purposes)  of 
EPA's  approval  of  the  SIP  and  the 
attaiiunent  demonstration.  Since 
publishing  this  notice,  the  review  of  data 
from  air  quality  monitors  in  the  State 
have  revealed  additional  exceedances 
of  the  standard  during  1987.  On  May  25, 
1988,  EPA  issued  a  SIP  call  for 
Connecticut 

EPA  does  not  believe,  however,  that 
this  precludes  EPA  from  approving  the 
SIP  revision  for  Frismar.  Section  172(b) 
of  the  Clean  Air  Act  lists  the 
requirements,  in  addition  to  those  listed 
in  section  110(a)(2),  which  a 
nonattainment  area  SIP  must  meet. 
Section  172(b)(3)  requires  that  states 
must  demonstrate  reasonable  further 
progress  toward  attainment  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (RACT). 
The  Connecticut  DEP  and  EPA  have 
determined,  based  on  substantial 
documentation  from  Frismar,  that  the 
level  of  control  required  by  the  DEFs 
State  Order  represents  the  most 
stringent  level  of  control  possible  at 
Frismar  taking  into  consideration 
economic  and  technological  feasibility. 
Unless  and  until  tiie  DEP  determines 
that  to  make  an  RFP  demonstration 
consistent  with  EPA's  Po8t-1987  policy, 
the  DEP  needs  reductions  from  Frismar 
beyond  RACT  which  would  cause  the 
plant  to  close,  it  is  reasonable  to  impose 
RACT  in  the  meantime  to  meet  the 
requirements  of  section  172(b)(3). 

Consistent  with  this  approach,  the 
DEP  has  made  it  clear  it  will  account  for 
Frismar's  emissions  under  State  Order 
No.  8001  in  any  new  attainment 
demonstration.  The  State  has  told  EPA  it 
%vill  use  the  daily  cap  being  imposed  on 
Frismar  as  representing  the  actual  daily 


VOC  emissions  from  Frismar  for 
purposes  of  showing  reasonable  further 
progress  with  the  original  ozone 
attainment  demonstration.  The  emission 
limitations  (including  the  cap)  for 
Frismar  will  be  included  in  any  new  SIP 
and  associated  control  strategy 
demonstration  that  Coimecticut 
prepares.  Furthermore,  the  alternative 
RACT  determination  for  Frismar  does 
not  consti-ain  the  State's  ability  to 
obtain  any  additional  emission 
reductions  needed  to  expeditiously 
attain  and  maintain  ambient  air  quality 
standards.  Moreover,  on  September  12, 
1988.  Connecticut  submitted  a  letter  to 
EPA  stating  that  it  is  making  reasonable 
efforts  to  develop  a  complete 
approvable  SIP  and  provided  EPA  with 
a  schedule  for  such  development 
(including  dates  for  completion  of 
emissions  inventory,  correction  of 
deficient  regulations,  and  subsequent 
increments  of  progress).  EPA  believes 
that  since  the  Slate  has  adequately 
made  these  representations,  EPA  is  able 
to  approve  this  alternative  RACT 
determination  on  grounds  that  it  does 
not  interfere  with  attainment  and 
maintenance  of  the  ozone  NAAQS,  in 
accordance  with  section  110(a)(2)  of  the 
Clean  Air  Act 

Final  Action 

EPA  is  approving  Connecticut's  State 
Order  No.  8001  as  a  revision  to  the 
Connecticut  SIP.  The  provisions  of 
Connecticut's  State  Order  No.  8001 
impose  alternative  RACT  on  Frismar, 
Incorporated  pursuant  to  subdivision 
22a-174-20(cc)(3)  of  Connecticut's 
regulations.  EPA  is  approving  this 
revision  based  on  justification  received 
from  Frismar  showing  that  it  is 
economically  infeasible  for  Frismar  to 
install  add-on  control  equipment  on 
coater  #1.  The  provisions  contained  in 
the  State  Order  for  this  coater  restrict 
the  overall  use  of  this  coater.  This 
requires  Frismar  to  utilize  its  controlled 
coater  (i.e.,  coater  #2)  for  a  large 
majority  of  its  production.  Under  the 
State  Order,  coater  #2  must  continue  to 
meet  the  RACT  limit  of  2.9  pounds 
VOC/gallon  of  coating  (minus  water)  of 
subsection  22a-174-20(q),  and  is  not 
therefore,  approved  for  an  alternative 
RACT  emission  rate.  Approval  of 
Connecticut  State  Order  No.  8001  covers 
only  Frismar,  Incorporated  of  Clinton. 
Connecticut  and  should  not  be 
construed  as  a  national  precedent  for 
other  paper  coating  facilities. 

Further,  it  is  EPA's  policy  to  disallow 
a  relaxation  from  RACT  in  an  area 
needing  but  laclcing  an  approved 
attainment  demonstration.  EPA 
believes,  however,  it  is  appropriate  to 
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approve  this  tcqiiest  vsi6tt  the  grand 
faUiering  provision  set  iortk  in  the  )une 
27, 1988  memorandum  signed  by  Gel-aid 
Emison,  Director  of  the  Office  of  Air 
QuaUty  Planning  and  Standards; 
because  tiie  request  was  subuiitied  to 
EPA  prior  to  the  po8t-1987  SIP  call  when 
the  area  had  an  approved  attainment 
demonstration. 

The  Office  of  Management  and  Budget 
has  exempted  this  nkt  iron  the 
reqidrcBCBts  o^  scctioa  3  of  Execatrve 
Order  12291. 

Under  section  307(b)(1)  erf  ite  Cksn 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  fiterf  m  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Jamnry  29, 19001 
This  action  may  not  be  chaUexiged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307tb)|2).} 

List  of  Sub^wte  Id  40  CFB  Pact  52 

Air  poffution  control.  Hydrocarbons. 
Incorporation  by  peference, 
Intergovemmfintal  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Natal  Incaip*i»tioa  l^  reEerence  of  the 
State  tepfemeatatiop  Plaa  for  Uie  State  of 
Connectkut  wu  approved  by  the  Director  of 
the  Federal  Register  on  Jufy  U 1982. 

DatecK  November  a  1989. 
WUIiaaK-BaOlV. 
Adwiniatratae. 

Subpart  H  part  52  si  chapSn  I  Tide 
40  of  (be  Cede  of  Federal  legiriatism  is 
amended  as  follows: 

PART  S2-[AMEMDCDI 

Subpart  H— Cormeetfcut 

1.  The  Mihosity  otatkm  Sor  part  52 
continues  to  read  as  follows: 

Authodty:  <l  U.&C  7«n-7»4Z. 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c](47)  to  read  as 
follows: 


SS2J7t 


(c)  *  •  • 

(47J  Rerisfons  to  fte  State 
Implemenfatron  Pfan  sebmitfed  by  tfte 
Connecticut  Departmerrt  of 
Envinuuaental  PtotectioR  oa  Novnober 
5, 1987. 

(i)  Incorporation  by  re^reace.  (A) 
Letter  Iran  %m  ComecfiGat  DeyeUpwil 
of  Bifiiumuitet  R^oCectioa  dated 
November  5, 1987  submitting  ■  nrwmf» 
to  the  ConiMctket  Stete  InpleiMalatiaa 
Plan. 

(B)  State  Order  No.  8001  and  eRadwd 
CoinfhainaTlaetebie  far  Frismai. 
Incotpontad  ia  Clmlea.  Cooaecticia. 


State  Order  N«.  1001  wai  cOeettve  e» 
Octobei  2a  19V. 

(i>)AdUiiaaMi«o*mak  (A) 
Technical  Support  DoaaBcat  prepared 
by  the  Connectient  DcpartataU  of 
EnvironmetUal  Pratecti(»  providii^  a 
coBipletc  descriptioa  of  the  altemative 
reasonably  available  caatroLtechDology 
determinatiaa.  inposed  ea  ^  faciEty. 

[FR  Dsc  a9>-27890  PIM  IV-aT-aO;  •«  •a]' 
■Hjjwe  eeee  wso  si  a 


40CFRP«rtS2 
(FRL-389T-4;  ICY-060T 

Approval  and  Protnufgallon  of 
Implemewtrtleno  Phni    Kentucky:  4rt 
KAR  50:010,  Dafinitione  and 
Abt>reviatkM*  and  401  KAR  51At7. 
Prevention  of  Significant  Deterioration 
ofAh-Qoalfty 

agency:  Esviraninestai  Protectioa 

Agency. 

action:  Final  rule 

summary:  EPA  today  approves  as  State 
Implementation  Plan  (SIP)  revisions 
amendments  to  Kentiicky  re^ulahon* 
401  KAR  50:010  (Definitiooe  and 
Abbreviations),  and  401  KAR  51:017. 
Prevention  of  Significant  Deterioration 
(PSD)  of  Air  QUoHty.  The  first 
regulation,  401  KAR  5(Mn0;  ie  being 
amended  to  delete  the  applicability  of 
the  definition  of  volatile  organic 
compounds  (VOC)  from  the  regulafions 
for  PSD  and  new  source  review  ^nISR)  in 
nonattainment  areae,  and  to  change  tfie 
definitian  of  VOC  to  make  it  consiefent 
with  the  federal  de&nition  for  purpoaee 
of  the  new  source  performance 
standards.  In  order  to  reduce  ambiguity 
regulatioD  «n  KAR  51:017  ie  being 
amended  to  delete  a  sentence  in  section 
8(3)  relating  to  monitoring  requirements 
for  sources  of  VOC  The  amtroval  of 
these  amendments  will  eliminate  the 
remaining  deficiencies  in  Kentucky's 
PSD  regulations  identified  in  the 
approval  notice  for  401  KAR  51.-017  an 
September  1, 1989  fsee  54  FR  36307). 
DATE:  This  acti'on  will  be  effective  on 
January  29, 1990,  unless  notice  is 
received  on  or  before  December  28» 
1989.  that  someone  wishee  to  submit 
adverse  or  critical  comments.  Such 
notice  aiay  be  submitted  to  Richard  K 
Schutt  at  the  EPA  Regnal  Office 
address  listed  below. 
ADMlESSEac  Copies  of  the  SMterial 
submitted  by  tke  Stat*  may  be 
examined  doriag  aonnali  business  liourft 
at  the  toUowiag  lor atinnr 

Public  Information  Reference  Unit. 
EnvironmcBkal  I^eicttfl»  hf/taeg,  401 
M  Street  SW..  W  n  ihiiglii  a.  DG  2046ft 


Environmeata)  Pro4ecttan  Afeacy. 
Region.  IV,  Ait  Piograim  Braacb.  34» 
Ceardaad  Street  bffi.*  Atbata.. 
Georgia  30365 

ComiDonweaftb  of  Kcntadcy  Na<tarri 
Resources  and  Envirenmental 
Protection  Cabinet  18  Reilly  Road, 
Building  #2,  Fort  Bbone  Fiaza. 
Frankfort  KY  40801. 

POR  FUBTHEB  IMTORMATIOM  COSfTACH 
Richard  SduUt  of  the  EPABegion  IV  Air 
Prograraa  Bcancb  at  the  above  address, 
telephone  (404)  347-2864  or  FTS  257- 
2864. 


suppiBaBrrAwr  mrmmktiok  Qr 
December  29i  1988^  dw  Cammmimtmbi^ 
of  Kentucky  sabantted  to  EPA  two 
regulations:  409  KAX  SOtOIO.  DeliBitione 
and  AbbreviatioAS.  and  401  KAB  51:017. 
Prevention  of  Significant  DetCTiorstioii 
(PSD).  A  putJic  bearii^  wae  hekt  to 
receive  commentk  ea  dhese  rigidaliuiw 
on  November  21.  \99k  EPA  reqaested 
that  these  amendaienta  be  oiade  to 
eliminete  the  remaining  deficieDdce  in 
Kentucky's  PSD  rcgulatioae.  The 
deficiencies  were  identified  ia  EPA's 
approval  of  the  PSD  regolafieu  oa 
September  1, 1989  (see  54  FR  3630?>. 

Regulation  401  KAR  50:010  is  beiag 
amended  to  change  the  defmition  of 
volatile  organic  compound  (VOC)  and 
delete  the  appficabihty  of  fire  deftnition 
of  VOC  from  the  pegulatitHTs  for  PSD 
and  NSR,  Upon  changing  this  definition 
of  VOC,  there  wrB  be  no  definition  of 
VOC  for  the  PSD  and  NSR  regulationc. 
just  as  there  is  no  definition  of  VOC  in 
the  federal  reguLations  for  purposes  of 
PSD  and  NSR.  The  new  VOC  definitioa 
is  similar  to  the  defiDition  that  is  used  in 
40  CFR  part  00,  the  federal  regulation  for 
New  Source  Performance  Standards 
(NSPS).  Furthermore,  VOC  remains 
defined  in  certain  Kentucky  regulatione 
in  chapters  56  and  61  fbi  new  aad 
existing  sources,  where  it  ia  applicable. 

Kentucky  also  incocporalee  a  Cst  of 
eleven  (11)  VOC's  which  are  not 
considered  by  EPA  to  be 
pbotochesiicafly  reactive  into  regulation 
401  KAR  50:01a  The  compounds  cm  thia 
list  ate  exempt  from  aoy  VOC 
regulatory  actioa  fox  dK  purpose  of  PSD 
and  NSR.  The  list  ie  incorporated  k^ 
reference  in  401  KAR  50UM6.  Kentucky  ia 
also  excluding  from  the  definition  af 
VOC  five  (5)  coEipouods  that  are  not 
considered  to  be  organic  eeiBpouadft 
under  the  previous  defijutioa. 

Since  the  defaitioa  af  VOC  in  aoac 
Kenlacky  regulatteaa  is  ihapb-iia  SO  aad 
61  appears  to  coaftict  widi  the  dcTuylioa 
in  401  KAR  50UUa  Kea4ucky  states  thai 
the  BMtre  specific  defiaitioa  skaU  apply. 
At  the  preseait  time,  no  sooeces  are 
affected  by  VA  KAR  SOcOlO.  Shoeki  aay 
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source  subject  to  PSD  and  NSR 

construct,  reconstruct,  or  modify,  it 
would  not  be  required  to  adhere  to  the 
existing  VOC  definition. 

Regulation  401  KAR  51.-017.  Prevention 
of  Significant  Deterioration  of  air 
quality,  applies  to  major  stationary 
sources  and  major  modifications 
constructing  in  areas  which  are 
designated  as  attainment  or 
unclassified.  This  regulation  is  being 
amended  to  delete  the  following 
sentence  in  Section  8(3):  "Major  volatile 
organic  compound  sources  locating  in  an 
area  unclassified  for  ozone  may  choose 
to  accept  the  nonattainment  area  review 
requirement  immediately  pursuant  to 
401  KAR  51:052  and  conduct  post- 
approval  monitoring  for  ozone."  A 
similar  exemption  is  available  under 
federal  regulations  governing  state 
regulations,  but  is  restricted  to 
exemptions  from  preconstruction 
monitoring.  The  Kentucky  exemption 
can  be  interpreted  to  exempt  the  source 
from  all  PSD  requirements,  rather  than 
only  the  preconstruction  monitoring 
requirements.  EPA  requested  that  this 
change  be  made  for  clarification 
purposes. 

Final  Action 

Since  the  amendments  to  401  KAR 
50:010  and  401  KAR  51:017  are  the 
amendments  requested  by  EPA  to  be 
consistent  with  EPA  poUcy  and 
requirements,  the  amendments  are 
hereby  approved. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  agency  views 
this  as  a  noncontroversial  amendment 
and  anticipates  no  adverse  comments. 
This  action  will  be  effective  January  29, 
1990,  unless,  within  30  days  of  its 
pubhcation,  notice  is  received  that 
adverse  or  critical  conunent  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  and  two 
subsequent  notices  will  be  pubUshed 
before  the  effective  date.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  PR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  ft-om  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 


Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  29. 1990.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference,  Litergovemmental  relations, 
and  volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Kentucky  was  approved 
by  the  Director  of  the  Federal  Register  on  July 
1,1982. 

Dated:  October  5, 1989. 
Lee  A.  DeHihns  m. 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-{  AMENDED] 


Subpart  S— Kentucky 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)(63)  to  read  as 
follows: 

§52.920    ktontmcation  of  plan. 
***** 

(c)  •  •  • 

(63)  Revisions  to  Kentucky 
Regulations  401  KAR  50:010,  Definitions 
and  abbreviations  and  401  KAR  51:017, 
Prevention  of  Significant  Deterioration 
of  Air  Quahty,  submitted  on  December 
29, 1988,  by  the  Kentucky  Natural 
Resources  and  Environmental  Protection 
Cabinet. 

(i)  Incorporation  by  reference.  (A) 
Revisions  in  Kentucky  Regulations  are 
as  follows.  401  KAR  50:010.  Definitions 
and  abbreviations  section  1(49),  and  401 
KAR  51:017  Prevention  of  Significant 
Deterioration  of  Air  Quality,  Section 
8(3).  These  revisions  were  state  effective 
December  2, 1986. 

(ii)  Other  matericd.  (A)  Letter  of 
February  9, 1988,  from  the  Kentucky 


Natural  Resources  and  Environmental 
Protection  Cabinet. 

[FR  Doc.  89-27851  Filed  11-27-89:  8:45  am) 
nujNOCooc  sseo-so-M 


40  CFR  Part  52 

IReglon  II  Docket  No.  99;  FRL-3692-1] 

Approval  and  Promulgation  of 
implementation  Plans;  Revision  to  ttie 
State  of  New  Yorit  Implementation 
Plan  for  Ozone 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  announcing  the 
approval  of  a  request  by  New  York  to 
revise  its  State  Implementation  Plan 
(SIP)  for  ozone.  This  revision  was 
prepared  by  the  New  York  State 
Department  of  Environmental 
Conservation  pursuant  to  a  SIP 
commitment  to  implement  appropriate 
actions  in  order  to  reduce  ozone  levels 
as  required  under  section  110  and  part  D 
of  the  Qean  Air  Act.  The  revision 
incorporates  into  the  New  York  SIP  a 
revised  regulation,  part  230.  "Gasoline 
Dispensing  Sites  and  Transport 
Vehicles."  which  will  reduce  volatile 
organic  compound  emissions  due  to 
motor  vehicle  refueling  at  certain 
gasoline  stations  in  the  New  York  City 
metropolitan  area. 
EFFECm/E  DATE:  This  action  will  be 
effective  December  28, 1989. 
ADDRESSES:  Copies  of  the  state 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency. 
Region  II  Office.  Air  Programs  Branch, 
26  Federal  Plaza,  room  1005.  New 
York.  New  York  10278 
Public  Information  Reference  Unit. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460 
New  York  State  Department  of 
Environmental  Conservation  Division 
of  Air  Resources,  50  Wolf  Road, 
Albany.  New  York  12233. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Wilham  S.  Baker,  Chief.  Air 
Programs  Branch,  Environmental 
Protection  Agency,  26  Federal  Plaza, 
room  1005.  New  York.  New  York  10278 
(212)  264-2517. 
SUPPI^MENTARY  INFORMATION: 

Background 

On  December  19. 1988  (53  FR  50975) 
the  Environmental  Protection  Agency 
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(EPA)  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  revisions  of  the 
New  York  State  Implementation  Plan 
(SIP)  for  ozone.  These  revisions  add 
requirements  for  the  control  of  gasoline 
vapors  resulting  from  the  refueling  of 
vehicle  fuel  tanks  at  gasoline  service 
stations  (known  as  Stage  II)  and  were 
adopted  by  the  State  on  March  2, 1988 
as  revisions  to  part  230,  title  6  of  the 
New  York  Code  of  Rules  and 
Regulations,  entitled  "Gasoline 
Dispensing  Sites  and  Transport 
Vehicles."  The  revisions  and  the 
rationale  for  EPA's  proposed  approval 
were  fully  explained  in  the  NPR  and  will 
not  be  restated  here  since  this  final 
action  does  not  differ  from  that 
discussed  in  the  NPR  No  public 
comments  were  received  on  the  NPR. 

Conclusion 

EPA  has  reviewed  the  State's 
submittal  and  finds  that  the  Stage  II 
program  adopted  by  the  State  is 
equivalent  to  the  program  committed  to 
in  the  SIP  and.  thus,  adequately  fulfills 
the  State's  SIP  commitment  Therefore, 
EPA  is  approving  New  York's  request  to 
revise  its  SIP  for  ozone  to  revise  part 
23a  "Gasoline  Dispensing  Sites  and 
Transport  Vehicles." 

This  notice  is  issued  as  required  by 
section  110  of  the  Clean  Air  Act.  as 
amended.  The  Administrator's  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act.  and  40  CFR  part  51. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  publication. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  [See  section  307(b)(2).). 

List  of  Subjects  in  40  CFR  Part  S2 

Air  pollution  control.  Hydrocarbons, 
Ozone,  Incorporation  by  reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  York  was  approved  by  the  Director  of 
the  Federal  Register  on  ]uly  1, 1982. 

Dated:  October  31, 1989. 

WUliam  K.  Reilly. 

Administrator.  Environmental  Protection 
Agency. 

Title  40,  chapter  L  subchapter  C,  part 
52.  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  62~APPROVAL  AND 

PROMULGATiON  OF 
IMPLEMENTATiON  PLANS 

SubpwtHH-4lewYorii 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.1670  paragraph  (c)  is 
amended  by  adding  new  paragraph 
(c)(80)  to  read  as  follows: 

152.1670    Identification  of  piaa 

•  •        •        •        • 

•  •  •  •  • 

(80)  Revisions  to  the  New  York  State 
Implementation  Plan  (SIP)  for  ozone 
submitted  on  July  9. 1987  and  April  8. 
1988  by  the  New  York  State  Department 
of  Environmental  Conservation 
(NYSDEC). 

(ij  Incorporated  by  reference: 
Amendments  to  part  230.  title  6  of  the 
New  York  Code  of  Rules  and 
Regulations  entitled  "Gasoline 
Dispensing  Sites  and  Transport 
Vehicles."  adopted  on  March  2, 1988. 

(ii)  Additional  material:  (A) 
Explanation  of  Stage  n  AppUcability 
Cut-offs,  prepared  by  the  f^SDEC, 
dated  June  20, 1986. 

(B)  NYSDEC  testing  procedures  for 
Stage  n  Vapor  Recovery  Systems. 

3.  Section  52.1679  is  amended  by 
revising  the  entry  for  part  230  to  the 
table  to  read  as  follows: 

162.1679    EPA— approved  New  York 
regutationa. 


State 


State 


EPA 


nmitattnn      effective      approved       Comment* 


Part  230 
'XSaaoHne 
Oapene- 
ing  Sitae 
and 

Transport 
Vetndes.". 


32/88 


11-28-89, 
54  FR  48868 


[FR  Doc.  89-27847  Filed  ll-27-«9;  8:45  am] 
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40  CFR  Part  271 

[FRL-3691-9] 

Louisiana:  Rnai  Autfiorization  of  State 
Hazardous  Waste  Management 
ProQfMn  Revisions 

AOENCV:  Environmental  Protection 
Agency. 

action:  Immediate  fine'  rule. 


summary:  The  State  of  Louisiana  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  the 
Louisiana  appUcation  and  has  made  a 
decision,  subject  to  public  review  and 
comment  that  the  Louisiana  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA  is 
approving  the  Louisiana  hazardous 
waste  program  revision  application 
unless  adverse  public  comment  shows 
the  need  for  further  review.  The 
Louisiana  application  is  available  for 
public  review  and  comment 

DATES:  Final  authorization  for  the 
Louisiana  revisions  shall  be  effective 
January  29, 1990.  unless  EPA  publishes  a 
prior  Federal  Register  notice 
withdrawing  this  immediate  final  rule. 
All  conunents  on  the  Louisiana  program 
revision  application  must  be  received  by 
the  close  of  business  December  28. 1989. 

ADDRESSES:  Copies  of  the  Louisiana 
program  revision  application  and  the 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  from  8:30  a.m. 
to  4  p.m..  Monday  through  Friday  at  the 
following  addresses  for  inspection  and 
copying:  Louisiana  Department  of 
Environmental  Quality,  625  North  4th 
Street  Baton  Rouge,  Louisiana  70804. 
phone  (504)  342-9072;  U.S.  EPA  Region 
6.  Library,  12th  Floor,  Fuvt  Interstate 
Bank  Tower  at  Fountain  Place,  1445 
Ross  Avenue,  Dallas.  Texas  7520Z 
phone  (214)  655-6444;  and  U.S  EPA. 
Headquarters,  Library,  PM  211A.  401  M 
Street  SW..  Washington,  DC  20460, 
phone  (202)  382-5926.  Written 
comments,  referring  to  Docket  Number 
LA-69-1.  should  be  sent  to  Ms.  Lynn 
Prince.  Grants  and  Authorization 
SecUon  (6H-HS).  RCRA  Programs 
Branch.  U.S.  EPA  Region  6.  First 
Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202,  phone  (214)  655-6760. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lynn  Prince,  Grants  and 
Authorization  Section  (6H-HS),  RCRA 
Programs  Branch,  U.S.  EPA  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202.  phone  (214)  655-^76a. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  42 
U.S.C  6926(b).  have  a  continuing 
obligation  to  maintain  a  hazardous 
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waste  program  that  is  equivalent  to  the 
Federal  program,  consistent  with  the 
Federal  or  State  programs  applicable  in 
other  States,  and  provides  adequate 
enforcement  of  compliance  with  the 
requirements  of  RCRA.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occtu-.  These  State  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations. 

B.  Louisiana 

The  State  of  Louisiana  received  final 
authorization  on  February  7. 1985.  (50  FR 
3348,  published  on  January  24, 1985)  to 
implement  its  base  hazardous  waste 
management  program.  On  May  16. 1969, 
the  State  of  Louisiana  submitted  a 
complete  program  revision  application 
for  additional  program  revisions. 
Louisiana  is  seeldng  approval  of  these 
program  revisions  in  accordance  with  40 
CFR  271.21(bK3). 


EPA  has  reviewed  the  Louisiana 
application,  and  has  made  a  decision 
that  the  Louisiana  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently,  EPA 
is  granting  final  authorization  for  these 
modiAcations  to  the  Louisiana  program. 

The  public  may  submit  written 
comments  on  EPA's  decision  to 
authorize  the  revisions  in  an  immediate 
final  rule  until  December  28, 1989. 

Copies  of  the  Louisiana  application 
for  program  revision  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

Approval  of  the  Louisiana  program 
revision  application  will  become 
effective  in  60  days  unless  an  adverse 
comment  pertaining  to  the  State's 
revision  discussed  in  this  notice  is 
received  by  the  end  of  the  30  day 
comment  period.  If  an  adverse  comment 
is  received,  EPA  will  publish  either  (1)  a 


withdrawal  of  the  immediate  final  rule 
or  (2]  a  notice  containing  a  response  to 
comment  which  either  affirms  that  the 
immediate  final  rule  takes  effect  or 
reverses  the  decision. 

The  Liouisiana  program  revision 
application  included  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  260  through  266, 124,  and  270  that 
were  published  in  the  Federal  Register 
through  May  28. 1988.  EPA  is  not 
authorizing  the  State's  provisions  which 
are  analogous  to  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA)  provisions,  including  the 
availabiUty  of  information  provisions, 
with  this  notice.  This  proposed  approval 
is,  therefore,  limited  to  the  non-HSWA 
provisions  that  are  listed  in  the  chart 
below.  This  chart  lists  the  State  rules 
that  are  being  recognized  as  equivalent 
to  the  appropriate  Federal  rules. 


Fedarat  dlalion 


1.  Pwniit  RuiM— Sotttamanl  AgrawTMnt— change  to  40  CFR  part  270.  as  pub- 
Wwd  kt  ttw  muKML  wisim  on  Ap<«  24,  1984. 

2.  UaUng  of  Warfartn  A  Zinc  Phoaphida  as  a  twzardous  wast»— ctMngea  to  40 
CFR  part  261— aa  publahad  In  Iha  pvmmu.  mamrm  on  May  10.  1964. 

3  Exduaun  at  Stabdzad  PicMa  bquor  Studpa— changes  to  40  CFR  part  261— «• 
pubkshad  In  the  miu>*i..  leoif^i;*  v^  Juna  5,  1984. 

4.  The  Exduaion  o(  HcxAt,  .  ■-■  i.  c  is  a  Hazardoua  Waste — change  to  40  CFR 
part  261,  subpart  A— as  pubkahedin  the  PtooiM.  ncoimR  on  Nowentoer  13, 
1984. 

5.  Applicabtlily  d  imenm  Staiua  Standards  to  Onvners  and  Operators  o4  Treat- 
ment, Storage  and  Dispoeal  Facititiea  changes  to  40  CFR  pert  265,  subpart 
A— as  pubNshed  m  the  hociul  wtQwrw  on  November  21.  1964. 

6.  Correcttona  to  the  Teal  Methods  Manual— changes  to  40  CFR  parts  260, 
aubpartB  B  and  C  and  270.  subpart  K—t»  pubHshed  in  the  pvoehal  iwoitTW 
on  Oeeentoer  4, 1964. 

7  SataMie  AccumuMton  Rule— changes  to  40  CFR  part  262.  subpart  C— as 
published  In  the  pvmuu.  nmsmi  on  December  20, 1964. 

8.  RedeflnMon  of  SoMd  Waste— change*  to  40  CFR  parts  260,  subparts  B  and  C; 
261,  aubpartB  A  and  D.  264,  aubparts  A  and  O.  265.  subparts  A.  O,  and  P;  and 
266.  aubparts  C,  0,  F,  and  0— as  pubkahed  m  the  nociUL  ksoister  on 
January  4,  1965. 

9.  Intanm  Status  Staixlards  ter  l.andfin«— changes  to  40  CFR  part  265,  aubparts 
K.  M.  and  N— aa  pubNahed  m  the  rocnal  raaismt 

10.  Financial  Reapanat)My:  Settlement  Agreement— changes  to  40  CFR  perls 
260.  subpart  B;  264.  aubparts  Q  and  K  265.  subparts  G  and  H.  and  270. 
subparts  B,  D,  and  Q— as  published  in  the  raotiuL  ntoirm  on  May  2. 1986. 


11.  Listing  of  Spent  Pickle  Liquor  from  Steal  Firashing  Operations— changea  to  40 
CFR  part  261,  subpart  D— as  pubSahed  In  the  mwiwu.  Mowmi  on  May  28. 
1986. 


Stale  ar^alog 


1.  Loiiaiana  Hazardous  Waste  Reguiationa  (LHWR)  sec  4303(F).  effective  Apr! 
13.  igee. 

2.  LHWR  sees.  4901  .E.,  effective  April  13. 1968. 

3.  LHWR  sec.  106.O,  effective  Apr1 13. 1988. 

4.  LHWR  sec.  105.D.10,  effective  April  13,  1968,  as  amended  Nowentoer  21. 
19681 

5.  LHWR  sec  4301JK  wid  B,  effectiv*  April  13, 1968,  as  smended  November  21, 
1988. 

6.  LHWR  sec.  106.L1,  effective  April  13,  1988.  as  amended  November  21.  1988. 


7.  LHWR  sec.  1109.E.4.  effective  April  13,  1968.  as  amended  November  21. 
1968 

8.  LHWR  sees.  105.B;  105.D.28-35;  109:  3105;  3907;  4105>  and  B;  4113;  4115; 
4139.A.2:  4139.8.2  and  3:  4141A1  and  2;  B.l.Cl  and  &  0,  E.  and  F; 
4143.A.B,C  and  D;  4513:  4523;  4901>  and  C.  effective  April  13,  1988,  W 
wnended  November  21.  1988. 

1.  LHWR  sec  2S21>  and  B;  2517>  end  B.  effective  April  13.  1988. 

2.  LHWR  sees.  109;  321.C  and  C.4  517.^M>;  3501.8  and  C:  3607  3611J517: 
3521-3527;  3703A7;  3705.A-C;  3707A10.B.4,  C.5,  D.8,  E.5.  F.I.  I;  370eA-C; 
3711A11.  B.<  C.5.  D.9,  E.5  F..1  and  t  I;  3715.E;  3719.13;  4377-4387; 
4389.A-0;  4391-4396;  4397  A;  4399;  4401;  4403A10,  B.4.  d  and  C.8,  0.5, 
E.1  and  2,  H;  4405.A-C;  4407X11.  B.4  D.5  and  9.  E.1  and  2,  H;  441  I.E. 
effective  Aprit  13,  1988,  as  amended  November  21.  1968. 

11.  LHWR  sec.  4901.C.  effective  Apnl  13.  1968. 


The  State  of  Louisiana  is  not 
authorized  to  operate  its  hazardous 
waste  program  on  Indian  lands. 

C  Decision 

I  conclude  that  the  Louisiana  program 
revision  application  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 


Louisiana  will  be  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised.  Louisiana's 
responsibility  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  and  carrying  out  other  aspects 
of  the  RCRA  program,  will  be  subject  to 
the  limitation  of  its  revised  program 


application  and  previously  approved 
authorities.  Louisiana  has  primary 
enforcement  responsibilities  and  EPA 
will  exercise  its  enforcement 
responsibilities  in  accordance  with  the 
Memorandum  of  Agreement  between 
EPA  and  Louisiana. 


II 
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D.  Codification  in  Part  272 

EPA  uses  part  272  for  codification  of 
the  decision  to  authorize  the  Louisiana 
program  and  for  incorporation  by 
reference  of  those  provisions  of  the 
Louisiana  statutes  and  regulations  that 
EPA  will  enforce  under  subtitle  C  of 
RCRA.  Therefore.  EPA  will  soon  amend 
part  272,  subpart  T.  under  a  separate 
notice. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Compliance  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  does  not  create  any  new 
requirements,  but  simply  approves 
requirements  that  are  already  State  law. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Lbt  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  Sec.  2002(a).  3006  and  7004(b)  of 
the  Sohd  Waste  Disposal  Act.  as  amended  in 
42  U.S.C  6912(a).  6926  and  6974(b). 

Dated:  August  22, 1989. 
Robert  E.  Layton,  Jr., 

Regional  AdministTXJtor. 

[FR  Doc.  89-27848  Filed  11-27-89;  8:45  amj 
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S64.6    Ust  of  eHglbte  communities. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

(Docket  Na  FEMA  685S] 

List  of  Communttle*  Eligible  for  the 
Sale  of  Flood  Insurance 

AQENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
commimities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  fioodplain  management 
measures.  The  commimities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATE:  The  dates  listed  in  the 
third  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
Usted  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  Post  Office  Box  457.  Lanham, 
Maryland  20706,  Phone:  (800)  638-741& 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street  SW.,  Room  417,  Washington,  DC 
20472. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  commimities  agree  to  adopt  and 
administer  local  fioodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 


In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map.  if  one 
has  been  published,  is  indicated  in  the 
fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  tJiis  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  S  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereb]^  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  commimity's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  $eg.. 
Reorganization  Han  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  enti^  reads  as  follows: 


II 


State  and  location 


New  EHQlblea    emergency  ProQcani 

Netvaska:  Smrard  County,  urwxxxporated  areas 

Tennessee:  Benton  County,  unincorporated  areas... 

Iowa:  Connnttv  crty  of.  Hancock  County  ' 

Missoun:  Lawson,  city  of.  Clay  County 

New  Eliglblea— Regular  Program 

Nevada:  Storey  County,  unincorporated  areas 

Oli«:  Butler  County,  unincorporated  areas  ' 

California: 

Higtttand,  city  of,  San  Bernardino  County 


No. 

Effective  date  autfwrization/canceliation  of  sale  of  flood 
insurance  m  community 

Current  effective 
map  date 

310474 
470218 
190407 
290705 

320033 
390037 

060732 

Oct  4, 1969 

A> _ _.... 

Oct  1 1.  1989 

Oct  19,  1989 ..- 

Oct  4.  1989 

Oct  5,  1989 ..„ 

Oct  19.  1989 - 

June  7.  1977. 
Jan.  10.  1975. 
Oct  22.  1976. 
June  4,  1976. 

Feb.  19. 1987. 
Oct  16,  1963. 

Sept  29, 1989. 
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Stata  and  location 


Hesparia,  dty  of.  San  Damawino  County 

North  Carolina:  Walnut  Creek.  viNaga  o(.  Wayna  County.. 

nagulaf  Prograw  nalnatalaaBaiita 

Maryland:  EmnitatMrg.  to«vn  a/I,  Frederick  County 


New  Yoric  Nawcomb,  town  of,  Essex  County 

Wyoming  Rock  Springs,  city  o(,  Sweetwater  County 

Utah;  Eacalanta,  town  of.  GarfieW  County 

Weat  Vtrginia:  Bath  (Berkeley  Springs),  town  of,  Morgan  County 

New  York:  CatskiH,  vMaga  of.  Greene  County „. 

Maryland.  Brunswick,  town  of,  Frederick  County  .„ 

Ohia  Ameswila,  vWaga  of,  Athens  County _ 

Misaourt  Anniston,  dty  of,  Mississippi  County 

Florida:  Ocean  Breeze  Park,  town  of,  Martin  County 

Pennsylvania: 

Panrv  townahip  of,  Butler  County 


Fishing  Creek,  township  of,  ColumtM  County 

Misaisaippt  Holmea  County,  unincorporated  areas 

Kentucky:  day  City,  city  of,  Powell  County 

CaHfomia:  Grower  City,  dty  of,  San  Luis  Otiispo  County.. 
Iowa:  Carter  Laka,  city  of,  Pottawattarme  County  — 


North  Dakota: 

Moorelon,  township  of,  RicNand  Courrty „. 

Noonan,  dty  of,  Divida  Coutty 

RaghmUl 

Penrwylvania: 

Bedford,  township  of,  Bedford  County 

Franklin,  township  of,  Susquehanna  County ... 
LUty,  Borough  of,  Cambria  County 

West  Virginia: 

Marlington,  town  of,  Pocahontas  County „.. 

Pocahontas  County,  unirKX)rporated  areas._ 
Durtin,  town  of,  Pocahontas  County 

Region  VI 

Texas:  Muleshoe,  dty  of,  Bailey  County 


Community 
No. 


060733 
370435 


240029 
361390 
560051 
490067 
540005 
360287 
24002S 
390015 
290229 
120163 

42T241 
421550 
280211 
210195 
060306 
190492 

380654 

380191 


421331 
422097 
421430 

540159 
540283 

540158 

480019 


Effectiva  date  authorization/canceflation  of  sale  of  flood 
insurance  in  community 


..do.. 
.Jo.. 


May  6,  1975,  Emerge  Sept  17,  1980,  Reg.;  May  4,  1989, 

Suap.;  Oct  2. 1968,  Rein. 
Apr.  15,  1976,  Emerg.;  June  5.  1985,  Reg.;  June  15.  1988. 

Susp.;  Oct  2.  1989,  Rein. 
Sept  1,  1972,  Emerg.;  July  16,  1979,  Reg.;  Sept.  15,  1989, 

Susp.;  Oct  2,  1989,  Rein. 
Apr.  22.  1975,  Emerg.;  Aug.  28,  1979.  Reg;  Sept  6,  1989, 

Susp.;  Oct  3,  1989.  Rein. 
May  20.  1980,  Emerg.;  Sept  2.   1960,  Reg.;  Sept  15,  1969, 

Susp.;  Oct  4,  1989,  Reta 
May  13,  1975,  Emerg.;  Sept  6,  1969,  Reg.;  Sept  6,  1969, 

Susp.;  Oct  4,  1989.  Rein. 
Aug.  16,  1974.  Emerg.;  Jan.  7, 1977,  Reg.;  May  4,  1989,  Susp.; 

Oct  4,  1989,  Reia 
Feb.  24.  1977,  Emerg.;  Sept  29,  1989,  Reg.;  Sept.  29,  1989, 

Susp.;  Oct  9,  1989,  Rein. 
May  11,  1977,  Emerg.;  Jan.  18,  1989,  Reg.;  Jan.  18,  1989, 

Susp.;  Oct  12.  1989,  Rein. 
Apr.  15.  1976,  Emerg.;  Dec.  15,  1983,  Reg.;  Apr.  3,  1984, 

Susp.;  Oct  12,  1969,  Rein. 

June  10,  1974,  Emerg;  Aug.  15,  1989,  Reg.;  Aug.  15.  1989. 

Suap.;  Oct  23,  1989.  Rein. 
Aug.  7.  1975,  Emerg ;  Aug.  3,  1989,  Reg.;  Aug.  3,  1969,  Susp.; 

Oct  23,  1969,  Rem. 
Apr.  11,  1974,  Emerg.;  Sept  15,  1989,  Reg.;  Sept  15,  1989, 

Susp.;  Oct  23.  1989,  Rein. 
Mar.  22.  1976,  Emerg.;  Sept  6,  1969.  Reg.;  Sept  6,  1989. 

Susp.;  Oct  23.  1989,  Rein. 
Mar.  27,  1975,  Emerg.;  Aug.  1,  1964,  Reg.;  Aug.  1,  1964, 

Suap.;  Oct  24,  1989,  Rem. 
Sept  19,  1975.  Emerg.;  June  19,  1989,  Reg.;  Juna  19,  1968. 

Suap.;  Oct  27, 1989,  Rein. 

July  12.  1962.  Emerg.;  Sept  18,  1986,  Reg.;  July  4,  1989, 

Susp.;  Oct  30,  1989,  Real 
Mar.  26,  1976.  Emerg.;  Apr.  21,  1981,  Reg.;  Sept  6,  1989, 

Susp.;  Oct  30,  1989,  Rein. 


Oct  17, 1989,  suspension  witfidrawn.. 

do„ 

do... 


Current  effective 
map  date 


...do.. 
_do_ 


.Jo.. 


..do. 


Do. 
Oct  19,  1989 

Sept  17,  1980. 
June  5,  1965. 
Sept  15,  1989. 
Aug.  28,  1979. 
Sept  2,  1980. 
Sept.  6,  1989 
Jan.  7,  1977. 
Sept.  29.  1989. 
Jaa  18,  1989. 
Dec.  15, 1963. 

Aug.  15,  1969 
Aug.  3, 1989. 
Sept  15, 1968. 
Sept  6,  1989. 
Aug.  1,  1964. 
Juna  19, 1969. 

Sept  18, 1966. 
Apr.  21,1981. 


Oct  17,  1989. 
May  17, 1969. 
Oct  17,  1969. 

Do. 
Do. 
Do. 

Da 


Cod»  for  raadhg  hx^lh  coiumn  Emerg.— Emeigency;  Reg.— Regular;  Susp.— Suspensioa 
'  Declared  disaster  areas. 


Issued:  November  16. 1989. 
Harold  T.  Duryee, 

Administrator,  FederaJ  Insurance 

Administration. 

[FR  Doc.  89-27845  Filed  11-27-89;  8:45  am) 

BtujNO  COM  sris-ai-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  512 

[Docket  Na  7»-lO;  Notice  10] 

RIN  2127-AC9S 

Confidential  Business  Information 

agency:  National  Highway  Tragic 
Safety  Administration,  DOT. 
action:  Final  rule. 

summary:  This  notice  revises  and 
reissues  the  existing  regulation 
contained  in  49  CFR  part  512— 


Confidential  Business  Information. 
Revisions  to  the  existing  regulation  are 
necessary  to  ensure  efficient  processing 
and  proper  protection  of  business 
information  received  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  This  action  is  intended  to 
clarify  certain  provisions,  to  revise 
certain  sections  to  conform  to  statutory 
and  case  law,  to  include  additional  class 
determinations  and  to  add  a 
presumptive  class  determination. 

DATE:  This  rule  is  effective  November 

28, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  E.  William  Fox,  Office  of  the  Chief 
Counsel.  National  Highway  Traffic 
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Safety  Administration.  Room  5219,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Telephone:  (202)  366-1834. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
published  part  512,  entitled 
"Confidential  Business  Information."  as 
a  final  rule  on  June  7, 1982, 47  FR  24587. 
This  regidation  has  not  been  amended 
or  revised  since  that  time.  The  agency 
believes  that  the  procedures  for 
submitting  confidential  business 
information  have  generally  worked  well 
since  1982,  but  practical  experience  in 
processing  this  information  has  shown 
that  some  improvements  and 
clarifications  are  advisable.  The 
proposed  modifications  were  published 
in  the  Federal  Register  on  July  7, 1989  (54 
FR  28696)  (the  NPRM). 

Six  organizations  responded  to  the 
agency's  solicitation  for  public 
comments.  Although  five  minor 
revisions  have  been  made  in  the  final 
regulation  in  response  to  comments,  the 
comments  generally  reflect  approval  of 
the  proposed  changes.  NHTSA  has  also 
modified  Appendices  A  and  B  and 
S  512.5(b)  to  make  clarifications  in 
response  to  comments. 

Discussion  of  Comments 

The  agency's  proposals  for  which 
commenters  expressed  support  or  no 
opinion  have  not  been  included  in  the 
Discussion  of  Comments.  The 
explanation  of  such  proposals  contained 
in  the  NPRM  is  incorporated  by 
reference  for  the  piuposes  of  this  Notice. 

Impairment  of  Protectable  Government 
Interests 

The  revision  in  S  512.5  relating  to  the 
impairment  of  protectable  government 
interests  attracted  the  attention  of  Ford 
Motor  Company.  While  basically 
agreeing  with  need  for  a  change.  Ford 
suggested  expanding  this  section  to 
include  the  concept  that  confidentiality 
should  be  granted  if  disclosure  was 
likely  to  impair  a  "private  interest." 
Ford  proposed  to  accomplish  this  by 
inserting  the  words  "or  private"  after 
"government"  in  §  512.4(b)(3)(viii)  and 
§  512.5(c)  in  recognition  of  dicta  in  cases 
cited  in  the  NPRM.  The  agency  is 
reluctant  to  make  this  change  in  the 
absence  of  clear  judicial  decisions 
which  determine  that  the  disclosure  of 
confidential  information  causes  a 
private  harm  other  than  a  substantial 
harm  to  the  competitive  position  of  the 
submitter.  The  addition  of  S  512.5(c)  and 
§  512.4(b)(3)(viii)  in  the  NPRM  responds 
to  a  genuine  need  for  protection  of 
government  interests  that  are  not 
otherwise  recognized,  i.e.,  the 
impairment  of  program  effectiveness  or 
compliance.  However,  the  agency 
believes  that  the  regulation  sufficiently 


covers  private  interests  in  S  512.4(g)  and 
S  512.5(a),  and  therefore  will  not 
incorporate  Ford's  proposed 
amendment 

Submitter's  Supporting  Certification 

Volkswagen  of  America,  Inc.,  and 
Ford  requested  changes  to  the 
certification  in  Appendix  A. 
Volkswagen  wanted  Appendix  A  to 
include  both  the  form  of  the  affidavit 
and  the  form  of  the  certification  if  the 
agency  was  truly  willing  to  accept  either 
format.  By  expressing  willingness  in  the 
NPRM  to  accept  affidavits  which 
contain  the  statements  contained  in  the 
proposed  Appendix  A.  the  agency  did 
not  intend  to  formally  create  an  optional 
format  NHTSA  is  satisfied  with  one 
format  but  a  certification  in  that  format 
that  is  also  notarized,  will  not  be 
rejected  as  insufficient. 

Ford  asserted  that  the  qualifying 
words  "to  the  best  of  my  information, 
knowledge  and  belief."  which  were 
deleted  from  paragraph  (6)  of  the 
certification,  should  be  retained.  Ford 
also  questioned  whether  it  was  possible 
for  a  busy  company  executive  to  make 
the  "personal  inquiry"  indicated  in 
paragraph  (3)  of  the  certification  without 
the  use  of  such  quahfying  language. 
NHTSA  agrees  to  correct  this  oversight 
by  adding  the  words  "information  and 
belief,"  after  "knowledge"  in  paragraph 
(4).  The  agency  believes  that  this  will 
adequately  address  Ford's  concern  for 
fairness  to  the  declarant  who  may  use 
subordinates  to  aid  him  in  his  inquiries, 
and  yet  not  interfere  with  the  statutory 
requirements  of  28  USC  1746  and  18 
use  1001  concerning  imswom 
declarations  to  the  government  under 
penalty  of  perjury. 

New  Class  Determinations 

All  of  the  commenters  provided 
suggestions  concerning  the  class 
determinations  listed  and  proposed  for 
listing  in  Appendix  B.  U  the  agency 
determines  that  public  release  of  a 
particular  class  of  information  typically 
would  result  in  substantial  competitive 
harm  and  publishes  that  determination 
in  Appendix  B,  a  rebuttable  presumption 
is  created  about  the  likelihood  of  such 
harm  if  information  of  that  tj'pe  were 
publicly  released.  This  presumption  has 
the  effect  ofeliminating  the  requirement 
that  the  submitter  initially  demonstrate 
the  elements  contained  in 
S  512.4(b)(3)(vi). 

The  commenting  automobile 
manufacturers  generally  supported  the 
General  Motors  Corporation's  petition 
for  the  agency  to  make  a  class 
determination  about  cost  information. 
General  Motors  offered  an  amendment 
to  its  original  draft  limiting  "cost"  to 


"manufacturer's  cost."  Volkswagen 
suggested  that  the  presimiptive 
determination  include  "futiire  actual  as 
well  as  estimated  cost."  Ford  asked  that 
the  agency  craft  a  presumption  that 
includes  the  kinds  of  cost  data  that  the 
agency  generally  has  withheld.  Chrysler 
Motors  Corporation  asserted  that  no 
distinction  should  be  made  between 
general  cost  estimates,  ranges  of  costs 
and  specific  actual  cost  data  relating  to 
a  product  because  all  could  be  damaging 
if  disclosed. 

However,  these  suggestions  do  not 
adequately  address  the  concern  of  the 
agency  that  a  highly  inclusive 
presumption  may  erroneously 
encompass  costs  that  under  certain 
circimistances  are  not  entitled  to 
confidential  protection.  Public  Citizen 
and  the  Freedom  of  Information 
Clearinghouse  echoed  this  concern, 
stating  that  it  is  difficiilt  to  draft  a 
determination  relating  to  cost  that  is  not 
overbroad.  While  the  presumption 
would  be  rebuttable,  NHTSA  wants  to 
avoid  confusion,  misunderstanding  and 
wasteful  effort  considering  claims 
involving,  for  example,  meaninglessly 
overbroad  estimates  of  future  costs  or 
cost  elements  which  may  have 
inadvertently  been  introduced  into  the 
public  domain.  NHTSA  does  not  believe 
that  it  will  suffer  an  impaired  abiUty  to 
obtain  cost  information  without  the 
presumption,  as  one  commenter 
suggested,  nor  does  it  believe  that  the 
evidence  on  cost  submissions  is  clear 
enough  to  permit  the  drafting  of  a 
sufficiently  narrow  provision  at  this 
time.  The  agency  therefore  has  decided 
that  a  new  class  determination  relating 
to  costs  is  not  advisable.  General 
Motors'  suggested  class  determination 
is.  therefore,  not  adopted. 

Three  companies  made  comments  on 
NHTSA's  proposed  amendments  to 
paragraphs  (2)  and  (3)  of  the  current 
class  determinations  in  Appendix  B. 
General  Motors  and  Volkswagen 
suggested  that  "model  year"  be  clarified 
to  mean  the  vehicle  production  period. 
Ford  proposed  that  product  plans  be 
protected  imtil  the  date  on  which  the 
last  of  the  specific  models  to  which  the 
product  plans  pertain  is  first  offered  for 
sale. 

All  of  these  comments  demonstrate 
the  necessity  for  clarification  of  the 
terminology  "product  plans"  and  "model 
year."  The  phrase  "first  offered  for  sale" 
is  more  precise  than  "the  beginning  of 
the  model  year"  in  paragraph  (2).  Also 
the  concept  of  "production  period"  is 
better  suited  for  explaining  the 
presumption  in  paragraph  (3).  NHTSA 
believes  that  paragraphs  (2)  and  (3) 


48894      Federal  Register  /  Vol.  54.  No.  227  /  Tuesday.  November  28.  1989  /  Rules  and  Regulations 


have  been  Bimplified  and  more  correctly 
stated  by  the  adoption  of  these  changes. 

In  addition,  Volkswagen  wanted 
model  plans  protected  to  the  end  of  the 
production  period,  not  the  beginning, 
because  certain  specific  products  or 
features  are  scheduled  for  introduction 
some  time  after  such  period  begins.  The 
agency  does  not  agree  with 
Volkswagen's  suggestion  to  protect 
model  plans  until  the  end  of  the  model 
production  period.  If  there  is  a  specific 
change  that  is  scheduled  to  take  place 
relating  to  a  certain  model  vehicle  after 
production  of  such  model  begins,  it 
should  be  pointed  out  by  the  submitter 
when  such  change  will  be  offered  to  the 
pubhc.  The  specific  change  can  then  be 
protected  imtil  it  is  offered  to  the  public, 
while  the  remainder  of  the  information 
pertaining  to  that  vehicle  will  be 
released  when  the  vehicle  is  first  offered 
to  the  public. 

Miscellaneous  Provisions 

The  amendment  relating  to  volimtary 
submissions  in  S  512.5  was  the  subject 
of  comments  from  both  Ford  and 
General  Motors.  Ford  suggested  that  this 
section  be  expanded  to  include  the 
concept  that  conBdentiality  should  be 
granted  if  disclosure  was  likely  to 
impair  the  ability  of  NHTSA  to  obtain 
necessary  similar  information  in  the 
future,  even  though  NHTSA  could 
compel  disclosure  of  such  information. 
General  Motors  made  the  point  that 
material  that  is  ostensibly  obtainable 
via  compulsory  process  might  be 
considered,  in  some  instances,  the 
equivalent  of  a  voluntary  submission. 
However,  as  was  stated  in  the  NPRM  on 
page  28698  and  by  General  Motors  in  its 
comments,  whether  future  submissions 
of  information  could  be  compelled  is 
only  a  factor  to  be  considered  in 
deciding  if  governmental  access  to 
Information  will  be  impaired  by 
disclosing,  but  it  is  not  necessarily 
dispositive.  Public  Citizen  Health 
Research  Group  v.  FDA,  704  F.2d  1280, 
1291  n.  29  (D.C.  Cir.  1983);  Washington 
Post  Co.  v.  HHS,  690  F.2d  252  (D.C.  Cir. 
1982).  Moreover,  the  agency  recognizes 
that  courts  have  given  great  wei^t  to 
agency  determinations  that  the  release 
of  information  will  not  cause 
impairment  General  Electric  Co.  v. 
NRC,  750  F.2d  1394, 1402  (7th  Cir.  1984); 
AT&T  Information  Systems  v.  GSA.  627 
F.  Supp.  1396. 1401  (DU.C.  1986), 
reversed  and  remanded  on  procedural 
grounds.  810  F.2d  1233  (D.C  Dr.  1987). 
The  changes  proposed  in  the  NPRM 
were  intended  to  reflect  more  accurately 
the  established  case  law  but  not  to 
enumerate  every  factor  to  be  considered 
when  deciding  whether  information 
should  be  protected  from  disclosure. 


Furthermore,  this  regidation  is  intended 
to  be  procedural,  and  not  substantive. 
Because  of  these  factors,  the  agency 
believes  that  it  is  inappropriate  to 
attempt  to  amend  the  regulation 
according  to  the  ongoing  judicial 
development  of  highly  specific 
disclosure  exceptions  imder  the 
Freedom  of  Information  Act 
Consequently,  the  agency  is  satisfied 
that  the  regulation  should  provide  broad 
categories  and  a  flexible  framework 
based  upon  well  established  judicial 
precedent  In  order  to  respond  to  the 
concerns  expressed  by  Ford  and 
General  Motors  and  to  avoid  future 
confusion  about  voluntary  submisnions 
of  information  as  outlined  in  recent 
judicial  decisions,  the  regulation  has 
been  modified  to  delete  entirely  the 
references  to  voluntary  submissions  in 
9  512.5(b).  The  agency  will,  however, 
make  no  change  to  i  512.4(b)(3)(vii) 
which  permits  the  submitter  to  explain 
impairment  when  the  information  is 
submitted  voluntarily.  This  modification 
of  the  proposal  also  accommodates 
precisely  the  issues  raised  by  General 
Motors  and  Ford,  reflects  acoirately  the 
established  case  law  and  maintains  a 
broad,  flexible  framework  for  submitters 
using  the  regulation. 

Public  Citizen  and  the  Freedom  of 
Information  Clearinghouse  expressed 
concern  about  the  timing  of  NHTSA's 
confidentiality  determinations.  On  this 
point  the  NPRM  did  not  propose  any 
substantive  changes  from  the  original 
regulation.  Nevertheless,  these 
conamenters  suggested  that  the  agency 
should  decide  on  and  publish  a  date 
certain  by  which  confidentiality 
determinations  will  be  made.  Ten  days 
were  recommended  to  be  a  reasonable 
period  of  time.  The  commenters  said 
that  without  further  clarification, 
S  512.6(b).  which  requires  placing  in  the 
public  file  copies  of  documents  from 
which  information  claimed  to  be 
confidential  or  privileged  has  been 
deleted  pending  resolution  of  such 
claim,  is  likely  to  mislead  the  public. 

The  agency  does  not  agree  that  the 
procedures  in  {  512.6(b]  are  misleading. 
All  persons  having  an  interest  in  files 
from  which  information  has  been 
redacted,  may,  and  frequently  do,  make 
further  inquiries  about  additional 
information  pursuant  to  the  Freedom  of 
Information  Act  In  these  situations, 
NHTSA's  practical  experience  with  the 
regulation  has  been  excellent  as 
explained  below,  and  the  agency  is 
satisfied  that  the  public  has  pursued 
information  under  this  statute  in 
instances  where  more  information  was 
wanted.  In  such  instances,  as  noted  in 
S  512.6(c).  the  agency  must  respond 


within  the  statutory  time  periods.  It  is 
also  important  to  point  out  that  because 
of  practical  manpower  restraints,  the 
agency  would  not  always  be  able  to 
meet  a  self-imposed  deadline  for 
redacted  information  about  which  there 
was  no  expressed  public  interest  and 
also  fulfill  its  obligations  to  persons 
requesting  information  under  statutory 
deadlines.  Moreover,  the  agency 
believes  that  the  processing  of 
voluminous  files  for  which  confidential 
treatment  has  been  requested  has  been 
expeditious  and  orderly  under  the 
applicable  provisions  of  the  existing 
regulation.  Accordingly,  the  agency 
declines  to  make  the  suggested  changes. 

Public  Dtizen  and  the  Freedom  of 
Information  Clearinghouse  also  objected 
to  the  proposed  change  in  \  512.4(j) 
(currently  §  512.4{i)).  In  this  section,  the 
agency  proposed  to  replace  the 
provision  requiring  the  denial  of 
confidential  claims  when  information  is 
submitted  without  the  certification 
required  by  {  512.4(e)  with  a  provision 
making  it  discretionary  to  deny  or 
accept  such  claims.  General  Motors 
commented  in  support  of  the  change, 
noting  that  the  automatic  denial  of 
confidential  treatment  is  "an 
unnecessarily  harsh  penalty  for  what 
may  be  an  inadvertent  omission." 

The  provisions  of  {  512.4(e)  mandate 
that  the  submitter's  certification  be 
included  with  every  request  to  the 
agency  for  the  confidential  protection  of 
information.  The  agency  continues  to 
believe  that  the  certification  is  the  best 
method  by  which  a  submitter  can 
demonstrate  compliance  with  the 
requirements  of  the  Freedom  of 
Information  Act  Furthermore.  NHTSA 
is  prepared  to  deny  claims  which  do  not 
reasonably  comply  with  9  512.4(e). 
However,  it  is  not  justifiable  for  the 
agency  to  be  compelled  to  deny  a  claim 
for  confidential  treatment  which 
includes  no  certification  but  which  is 
clearly  exempt  from  disclosure  pursuant 
to  the  Freedom  of  Information  Act  5 
U.S.C.  552(b)(4).  In  circumstances  where 
the  agency  is  absolutely  satisfied  that  a 
submitter  has  made  a  serious  claim  for 
confidential  protection  of  information, 
the  information  has  not  been  released  to 
the  public,  and  the  information  is 
properly  protectable  under  Exemption  4. 
the  agency  should  not  require  itself  to 
disclose  the  information.  The  proposed 
modification  realistically  retains  the 
certification  requirement  without 
creating  the  potentially  improper 
technical  conflict  between  the 
regulation's  procedures  and  the 
demands  of  the  Freedom  of  Information 
Act.  For  this  reason.  NHTSA  believes 
that  this  comment  lacks  merit 
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Accordingly,  the  proposed  change  has 
been  adopted. 

General  Motors  questioned  whether 
documents  submitted  under  a  claim  of 
confidentiality  would  be  adequately 
protected  until  the  Chief  Counsel  has 
made  a  determination  and  suggested 
that  the  regulation  provide  appropriate 
safeguards  to  prevent  inadvertent 
disclosure  of  documents.  NHTSA  is 
satisfied  that  this  concern  is  covered  by 
the  regulation  in  9  512.6(h)  which 
provides  that  no  information  will  be 
released  prior  to  the  time  that  the  Chief 
Counsel  makes  a  decision  under  the 
regulation.  Furthermore,  the  purpose  of 
this  rule  is  to  establish  procedures  to 
consider  claims  of  confidentiality  and 
not  to  specify  internal  agency 
procedures  for  dociunent  protection. 
Consequently,  no  change  is  being  made 
in  the  Final  Rule. 

Ford  raised  an  issue  relating  to 
whether  9  512.4(j}(l)  should  reference 
paragraph  (a]  or  subparagraphs  (a](l]. 
(a)(2)  and  (a)(3)  of  this  section.  The 
agency  considered  this  suggestion,  but 
believes  that  all  of  the  subparagraphs  of 
paragraph  (a)  are  sufficiently  inter- 
related to  justify  the  reference  to  the 
entire  paragrapL  The  agency  believes 
that  the  submitter  should  be  responsible 
for  providing  a  correctly  sanitized 
second  copy  of  information  in 
accordance  with  subparagraphs  (a)(4) 
and  (a)(5),  or  suffer  the  consequences  of 
waiver  arising  out  of  an  inadvertent 
disclosure.  NHTSA  cannot  agree  to  be 
responsible  for  finding  errors  in  such 
second  copies,  and  believes  that  waiver 
of  the  claim  is  fair  and  is  the  proper 
result  of  such  submitter  error. 

Finally,  Ford  suggested  that  in 
9  512.9(a)  the  word  "and"  be  replaced 
with  "or"  in  the  series  "99  512.4.  512.6 
and  512.7"  because  such  sections  would 
never  be  invoked  simultaneously  in 
claiming  or  determining  confidentiality. 
The  agency  agrees  with  this  comment 
and  has  adopted  it  in  this  Final  Rule. 

Federalism  Assessment 

The  agency  has  considered  whether 
this  action  would  have  any  federalism 
implications.  We  have  determined  that 
this  Notice  would  not  have  any  impact 
upon  the  principles  of  federalism. 

Economic  and  Other  Effects 

NHTSA  has  analyzed  the  effect  of  this 
action  and  has  determined  that  it  is  not 
"major"  within  the  meaning  of  Executive 
Order  12291  or  "significant"  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  amendments  would 
have  a  minimal  effect  on  submitters  of 
alleged  confidential  information  to  the 
agency.  This  determination  has  been 


made  because  the  regulation  is 
essentially  procedural.  It  will  not  have 
an  appreciable  impact  on  the  cost  of 
seeking  confidential  treatment  for  data 
submitted  to  the  agency.  It  will  also  not 
have  an  appreciable  impact  on  what 
information  is  or  is  not  accorded 
confidential  protection.  Therefore, 
neither  a  draft  Regulatory  Analysis  nor 
a  full  Regulatory  Evaluation  is  required. 

In  compliance  with  the  Regulatory 
Flexibility  Act  the  agency  has 
evaluated  the  effects  of  this  rule  on 
small  entities.  For  the  reasons  stated 
above,  1  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  preparation  of  an 
Initial  Regidatory  Flexibility  Analysis  is 
unnecessary. 

The  requirements  of  part  512  are 
considered  to  be  information  collection 
requirements  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  132a  Accordingly, 
the  exisitng  requirements  of  part  512 
have  been  submitted  to  and  approved 
by  OMB  pursuant  to  the  Paperworic 
Reduction  Act  (44  U.S.C,  3501  etseq.). 
The  OMB  clearance  number  is  2127- 
0025. 

The  agency  has  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  this  action  will  not 
have  any  effect  on  the  human 
enviroimient. 

List  of  Subjects  in  49  CFR  Part  512 

Administrative  procedure  and 
practice.  Confidential  business 
information.  Freedom  of  information. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  512  is  revised  to  read  as 
follows: 

PART  512-CONFIOENTIAL  BUSINESS 
INFORMATION 

Sec. 

512.1  Purpose  and  scope. 

512.2  Applicability. 

512.3  Definitions. 

512.4  Asserting  a  claim  for  confidential 
treatment  of  information. 

512.5  Substantive  standards  for  affording 
confidential  treatment. 

512.6  Determination  of  confidential 
treatment. 

512.7  Petitions  for  reconsideration  upon 
denial  of  a  request  for  confidential 
treatment 

512.8  Mndification  of  confidentiality 
determinations. 

512.9  Release  of  confidential  business 
information. 

512.10  Class  determinations. 


Appendix  A  to  put  SU—Cottificite  Ib 

Support  of  Request  for 
Appendix  B  to  part  517    Haw 

Determiaatioas 
Appendtx  C  to  part  512— OMB  C3earanc« 

Authority:  46  U.S.C  322;  5  U.S.C  552: 15 
U.S.C  1401;  15  M&.C.  1402;  15  U.S.C  1407;  16 
U.S.C  14ia  15  U5.C  1914;  15  U.S.C.  1944;  15 
U5.C  1990d;  15  U.S.C  2005;  15  U.S.C  2029; 
delegation  of  authority  at  49  CFR  l.sa 

$512.1    Purpose  and  scope. 

The  purpose  of  this  part  is  to  establish 
the  procedure  by  which  NHTSA  will 
consider  claims  that  information 
submitted  to  the  agency,  or  which  the 
agency  otherwise  obtains,  is 
confidential  business  information,  as 
described  in  5  U.S.C.  552(b)(4). 

9S12^    AppHcabMly. 

(a)  This  part  appUes  to  all  information 
which  is  submitted  to  NHTSA,  or  which 
NHTSA  otherwise  obtains,  except  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  Information  received  as  part  of  the 
procurement  process  is  subject  to  the 
Federal  Acquisition  Regulation,  48  CFR. 
Chapter  1.  as  well  as  this  part  In  any 
case  of  conflict  between  the  Federal 
Acquisition  Regulation  and  this  part  the 
provisions  of  the  Federal  Acquisition 
Regulation  prevail 

S  512.3    Definitions. 

Administrator  means  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration. 

Chief  Counsel  means  the  Chief 
Counsel  of  the  National  Highway  Traffic 
Safety  AdministratioiL 

Confidential  business  information 
means  information  described  in  5  U.S.C. 
552(b)(4). 

NHTSA'means  the  National  Highway 
Traffic  Safety  Administration. 

Substantial  competitive  harm 
encompasses  "significant  competitive 
damage"  under  title  V  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  15  U.S.C  2001  et  seq. 

$  512.4    Assarting  a  claim  for  confidential 
treatment  of  Information. 

(a)  Any  person  suboiitting  information 
to  NHTSA  and  requesting  that  the 
information  be  withheld  from  public 
disclosure  as  confidential  business 
information  shall: 

(1)  Stamp  or  mark  "confidential."  or 
some  other  term  which  clearly  indicates 
the  presence  of  information  claimed  to 
be  confidential,  on  the  top  of  each  page 
containing  information  claimed  to  be 
confidential. 

(2)  On  each  page  marked  in 
accordance  with  paragraph  (a)(l]  of  this 
section,  mark  each  item  of  information 
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which  is  claimed  to  be  confidential  with 
brackets"!  J"- 

(3)  If  an  entire  page  is  claimed  to  be 
confidential,  indicate  clearly  that  the 
entire  page  is  claimed  to  be  confidential. 

(4)  Submit  two  copies  of  the 
documents  containing  allegedly 
confidential  information  (except  only 
one  copy  of  blueprints)  and  one  copy  of 
the  documents  from  which  information 
claimed  to  be  confidential  has  been 
deleted  to  the  Office  of  Chief  Counsel 
National  Highway  Traffic  Safety 
Administration,  Room  5219,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
Include  the  name,  address,  and 
telephone  number  of  a  representative  for 
receipt  of  a  response  fi^m  the  Chief 
Counsel  under  this  part. 

(5)  If  a  docimient  containing 
information  claimed  to  be  confidential  is 
submitted  in  connection  with  an 
investigation  or  proceeding,  a 
rulemaking  action,  or  pursuant  to  a 
reporting  requirement  for  which  there  is 
a  public  file  or  docket  simultaneously 
submit  to  the  appropriate  NHTSA 
official  a  copy  of  the  document  from 
which  information  claimed  to  be 
confidential  has  been  deleted.  This  copy 
will  be  placed  in  the  public  file  or 
docket  pending  the  resolution  of  the 
claim  for  confidential  treatment 

(b)(1)  When  submitting  each  item  of 
information  marked  confidential  in 
accordance  with  paragraph  (a)  of  this 
section,  the  submitter  shall  also  submit 
to  the  Office  of  the  Chief  Counsel 
information  supporting  the  claim  for 
confidential  treatment  in  accordance 
with  paragraph  (b)(3)  and  paragraph  (e) 
of  this  section. 

(2)  If  submission  of  the  supporting 
information  is  not  possible  at  the  time 
the  allegedly  confidential  information  is 
submitted,  a  request  for  an  extension  of 
time  in  which  to  submit  the  information, 
accompanied  by  an  explanation 
describing  the  reason  for  the  extension 
and  the  length  of  time  needed,  must  be 
submitted.  The  Chief  Counsel  shall 
determine  the  length  of  the  extension. 
The  recipient  of  an  extension  shall 
submit  the  supporting  information  in 
accordance  with  the  extension 
determination  made  by  the  Chief 
Counsel  and  paragraph  (b)(3)  of  this 
section. 

(3)  The  supporting  information  must 
show: 

(i)  That  the  information  claimed  to  be 
confidential  is  a  trade  secret  or 
commercial  or  financial  information  that 
is  privileged  or  confidential. 

(ii)  Measures  taken  by  the  submitter 
of  the  information  to  ensure  that  the 
information  has  not  been  disclosed  or 
otherwise  made  available  to  any  person. 


company,  or  organization  other  than  the 
submitter  of  the  information. 

(iii)  Insofar  as  is  known  by  the 
submitter  of  the  information,  the  extent 
to  which  the  information  has  been 
disclosed,  or  otherwise  become 
available,  to  persons  other  than  the 
submitter  of  the  information,  and  why 
such  disclosure  or  availability  does  not 
compromise  the  confidential  nature  of 
the  information. 

(iv)  Insofar  as  is  known  by  the 
submitter  of  the  information,  the  extent 
to  which  the  information  has  appeared 
publicly,  regardless  of  whether  the 
submitter  has  authorized  that 
appearance  or  confirmed  the  accuracy 
of  the  information.  The  submitter  must 
include  citations  to  such  public 
appearances,  and  an  explanation  of  why 
such  appearances  do  not  compromise 
the  confidential  nature  of  the 
information. 

(v)  Prior  determinations  of  NHTSA  or 
other  Federal  agencies  or  Federal  courts 
relating  to  the  confidentiality- of  the 
submitted  information,  or  similar 
information  possessed  by  the  submitter 
including  class  determinations  under 
this  part  The  submitter  must  include 
any  written  notice  or  decision  connected 
with  any  such  prior  determination,  or  a 
citation  to  any  such  notice  or  decision,  if 
published  in  the  Federal  Register. 

(vi)  Whether  the  submitter  of  the 
information  asserts  that  disclosure 
would  be  likely  to  result  in  substantial 
competitive  harm,  what  the  harmful 
effects  of  disclosure  would  be,  why  the 
effects  should  be  viewed  as  substantial, 
and  the  causal  relationship  between  the 
effects  and  disclosure. 

(vii)  If  information  is  voluntarily 
submitted,  why  disclosure  by  NHTSA 
would  be  likely  to  impair  NHTSA's 
ability  to  obtain  similar  information  in 
the  future. 

(viii)  Whether  the  submitter  of  the 
information  asserts  that  disclosure 
would  be  likely  to  impair  other 
protectable  government  interests,  what 
the  effect  of  disclosure  is  likely  to  be 
and  why  disclosure  is  likely  to  impair 
such  interests. 

(ix)  The  period  of  time  for  which 
confidentiality  is  claimed  (permanently 
or  until  a  certain  date  or  until  the 
occurrence  of  a  certain  event)  and  why 
earlier  disclosure  would  result  in  the 
harms  set  out  in  paragraph  (b)(2)(vi), 
(vii)  or  (viii)  cf  ihis  section. 

(c)  If  any  element  of  the  showing  to 
support  a  claim  for  confidentiality 
required  under  paragraph  (b)(3)  of  this 
section  is  presumptively  established  by 
a  class  determination,  as  issued 
pursuant  to  i  512.10,  affecting  the 
information  for  which  confidentiality  is 


claimed,  the  submitter  of  information 
need  not  establish  that  element  again. 

(d)  Information  in  support  of  a  claim 
for  confidentiality  submitted  to  NHTSA 
under  paragraph  (b)  of  this  section  must 
consist  of  objective  data  to  the 
maximum  extent  possible.  To  the  extent 
that  opinions  are  given  in  support  of  a 
claim  for  confidential  treatment  of 
information,  the  submitter  of  the 
information  shall  submit  in  writing  to 
NHTSA  the  basis  for  the  opinions,  and 
the  name,  title  and  credentials  showing 
the  expertise  of  the  person  supplying  the 
opinion. 

(e)  The  submitter  of  information  for 
which  confidential  treatment  is 
requested  shall  submit  to  NHTSA  with 
the  request  a  certification  in  the  form  set 
out  in  Appendix  A  from  the  submitter  or 
an  agent  of  the  submitter  that  a  diligent 
inquiry  has  been  made  to  determine  that 
the  information  has  not  been  disclosed, 
or  otherwise  appeared  publicly,  except 
as  indicated  in  accordance  with 
paragraphs  (b)(3)(iii)  and  (iv)  of  this 
section. 

(f)  A  single  submission  of  supporting 
information,  in  accordance  with 
paragraph  (b)  of  this  section,  may  be 
used  to  support  a  claim  for  confidential 
treatment  of  more  than  one  item  of 
information  claimed  to  be  confidential. 
However,  general  or  nonspecific 
assertions  or  analysis  may  be 
insufficient  to  form  an  adequate  basis 
for  the  agency  to  find  that  information 
may  be  afforded  confidential  treatment 
and  may  result  in  the  denial  of  a  claim 
for  confidentiality. 

(g)  Where  confidentiality  is  claimed 
for  information  obtained  by  the 
submitter  from  a  third  party,  such  as  a 
supplier,  the  submitter  of  the 
information  is  responsible  for  obtaining 
all  information  and  a  certification  ft'om 
the  third  party  necessary  to  comply  with 
paragraphs  (b),  (d)  and  (e)  of  this 
section. 

(h)  Information  received  by  NHTSA 
that  is  identified  as  confidential  and 
whose  claim  for  confidentiality  is 
submitted  in  accordance  with  this 
section  will  be  kept  confidential  until  a 
determination  of  its  confidentiahty  is 
made  under  section  512.6  of  this  part. 
Such  information  will  not  be  publicly 
disclosed  except  in  accordance  with  this 
part. 

(i)  A  submitter  of  information  shall 
promptly  amend  supporting  information 
provided  under  paragraphs  (b)  or  (e)  of 
this  section  if  the  submitter  obtains 
information  upon  the  basis  of  which  the 
submitter  knows  that  the  supporting 
information  was  incorrect  when 
provided,  or  that  the  supporting 
information,  though  correct  when 
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provided,  is  no  longer  correct  and  the 
circumstances  are  such  that  a  failure  to 
amend  the  supporting  information  is  in 
substance  a  knowing  concealment 

(j)  Noncompliance  with  this  section 
may  result  in  a  denial  of  a  claim  for 
confidential  treatment  of  information. 
Noncomphance  with  paragraph  (i)  of 
this  section  may  subject  a  submitter  of 
information  to  civil  penalties. 

(1)  If  the  submitter  fails  to  comply  with 
paragraph  (a)  of  this  section  at  the  time 
the  information  is  submitted  to  NHTSA 
so  that  the  agency  is  not  aware  of  a 
claim  for  confidentiality,  or  the  scope  of 
a  claim  for  confidentiality,  the  claim  for 
confidentiality  may  be  waived  imless 
the  agency  is  notified  of  the  claim  before 
the  information  is  disclosed  to  the 
public.  Placing  the  information  in  a 
pubUc  docket  or  file  is  disclosure  to  the 
public  within  the  meaning  of  this  part 
and  any  claim  for  confidential  treatment 
of  information  disclosed  to  the  pubUc 
may  be  precluded. 

(2)  If  the  submitter  of  the  information 
does  not  provide  all  of  the  supporting 
information  required  in  paragraphs 
(b)(3)  and  (e)  of  this  section,  or  if  the 
information  is  insufficient  to  establish 
that  the  informAtion  may  be  afforded 
confidential  treatment  under  the 
substantive  tests  set  out  in  S  512.5,  a 
request  that  such  information  be 
afforded  confidential  protection  may  be 
denied.  The  Chief  Counsel  may  notify  a 
submitter  of  information  of  inadequacies 
in  the  supporting  information,  and  may 
allow  the  submitter  additional  time  to 
supplement  the  showing,  but  is  under  no 
obligation  to  provide  either  notice  or 
additional  time  to  supplement  the 
showing. 

S  512.5    Substantive  standard*  for 
affording  confidential  trMtment 

Information  submitted  to  or  otherwise 
obtained  by  NHTSA  may  be  afforded 
confidential  treatment  if  it  is  a  trade 
secret  or  commercial  or  financial 
information  tfiat  is  privileged  or 
confidential  Information  is  considered 
to  be  confidential  when; 

(a)  Disclosure  of  the  information 
would  be  likely  to  result  in  substantial 
competitive  harm  to  the  submitter  of  the 
information:  or 

(b)  Failure  to  afford  the  information 
confidential  treatment  would  impair  the 
ability  of  NHTSA  to  obtain  similar 
information  in  the  future;  or 

(c)  Disclosure  of  the  information 
would  be  likely  to  impair  other 
protectable  government  interests. 

S  512.6    DetermlnathMi  of  confidential 
treatment 

(a)  The  decision  as  to  whether  an  item 
of  iriormation  shall  be  afforded 


confidential  treatment  under  this  part  is 
made  by  the  Office  of  Chief  Counsel 

(b)  Copies  of  documents  submitted  to 
NHTSA  under  §  512.4(a)(5).  from  which 
information  claimed  to  be  confidential 
or  privileged  has  been  deleted,  are 
placed  in  the  public  file  or  docket 
pending  the  resolution  of  the  claim  for 
confidential  treatment 

(c)  When  information  claimed  to  be 
confidential  or  privileged  is  requested 
under  the  Freedom  of  Information  Act 
the  determination  of  confidentiality  is 
made  within  ten  working  days  after 
NHTSA  receives  such  a  request  or 
within  twenty  working  days  in  unusual 
circumstances  as  provided  under  5 
U.S.C.  552(a)(6). 

(d)  For  information  not  requested 
pursuant  to  the  Freedom  of  Information 
Act  the  determination  of  confidentiality 
is  made  within  a  reasonable  period  of 
time  at  the  discretion  of  the  Chief 
Counsel 

(e)  Hie  time  periods  prescribed  in 
paragraph  (c)  of  this  section  may  be 
extended  by  the  Chief  Counsel  for  good 
cause  shown  on  the  Chief  Counsel's 
own  motion,  or  on  request  from  any 
person.  An  extension  is  made  only  in 
accordance  with  5  U.S.C  552,  and  is 
accompanied  by  a  written  statement 
setting  out  the  reasons  for  the  extension. 

(f)  If  the  Chief  Counsel  believes  that 
information  which  a  submitter  of 
information  asserts  to  be  within  a  class 
of  information  set  out  in  Appendix  B  is 
not  within  that  class,  the  Chief  Counsel: 

(1)  Notifies  the  submitter  of  the 
information  that  the  information  does 
not  fall  within  the  class  as  claimed,  and 
briefly  explains  why  the  infoimation 
does  not  fall  within  the  class;  and 

(2)  Renders  a  determination  of 
confidentiahty  in  accordance  with 
paragraph  (g)  of  this  section. 

(g)  A  person  submitting  information  to 
NHTSA  with  a  request  that  the 
information  be  withheld  from  public 
disclosure  as  confidential  or  privileged 
business  information  is  given  notice  of 
the  Chief  Counsel's  determination 
regarding  the  request  as  soon  as  the 
determination  is  made. 

(1)  If  a  request  for  confidentiality  is 
granted,  the  submitter  of  the  information 
is  notified  in  writing  of  that 
determination  and  of  any  appropriate 
limitations. 

(2)  If  a  request  for  confidentiality  is 
denied  in  whole  or  in  part  the  submitter 
of  the  information  is  notified  in  writing 
of  that  decision,  and  is  informed  that  the 
information  will  be  made  available  to 
the  public  not  less  than  ten  working 
days  after  the  submitter  of  the 
information  has  received  notice  of  the 
denial  of  the  request  for  confidential 
treatment  if  practicable,  or  some  earlier 


date  if  die  Chief  Counsel  determines  in 

writing  that  the  public  interest  requires 
that  the  information  be  made  available 
to  the  pubhc  on  such  earlier  date.  The 
written  notification  of  a  denial  specifies 
the  reasons  for  denying  the  request. 

(h)  There  will  be  no  release  of 
information  processed  pursuant  to  this 
section  until  the  Chief  Counsel  advises 
the  appropriate  office(s)  of  NHTSA  that 
the  confidentiality  decision  is  final 
according  to  this  section,  {  512.7  or 
S  512.9. 

S 512.7    Petition* for reconsideratlonupon 
denial  of  a  request  for  confidential 
treatment 

(a)  A  submitter  of  information  whose 
request  for  confidential  treatment  is  ~ 
denied  may  petition  for  reconsideration 
of  that  denial  Petitions  for 
reconsideration  must  be  addressed  to 
and  received  by  the  Office  of  Chief 
Counsel  prior  to  the  date  on  which  the 
information  would  otherwise  be  made 
available  to  the  public.  The 
determination  by  the  Chief  Counsel 
upon  such  petition  for  reconsideration 
shall  be  administratively  final 

(b)  If  the  submission  of  a  petition  for 
reconsideration  is  not  feasible  by  the 
date  on  which  the  information  would 
otherwise  be  made  available  to  the 
public,  a  request  for  an  extension  of 
time  in  which  to  submit  a  petition, 
accompanied  by  an  explanation 
describing  the  reason  for  the  request 
and  the  length  of  time  needed,  must  be 
received  by  the  Office  of  Chief  Counsel 
by  that  date.  The  Chief  Counsel 
determines  whether  to  grant  or  deny  the 
extension  and  the  length  of  the 
extension. 

(c)  Upon  receipt  of  a  petition  or 
request  for  an  extension,  the  Chief 
Counsel  shall  postpone  making  the 
information  available  to  the  public  in 
order  to  consider  the  petition,  unless  the 
Chief  Counsel  determines  in  writing  that 
disclosure  would  be  in  the  public 
interest 

(d)  If  a  petition  for  reconsideration  is 
granted,  the  petitioner  is  notified  in 
writing  of  that  determination  and  of  any 
appropriate  limitations. 

(e)  If  a  petition  for  reconsideration  is 
denied  in  whole  or  in  part  or  a  request 
for  an  extension  for  additional  time  to 
submit  a  petition  for  reconsideration  is 
denied,  the  petitioner  is  notified  in 
writing  of  that  denial,  and  is  informed 
that  the  information  will  be  made 
available  to  the  public  not  less  than  ten 
working  days  after  the  petitioner  has 
received  notice  of  the  denial  of  the 
petition,  if  practicable,  or  some  eariier 
date  if  the  Chief  Counsel  determines  in 
writing  that  the  public  interest  requires 
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that  the  infonnation  be  made  available 
to  the  public  on  such  earlier  date.  The 
written  notification  of  a  denial  specifies 
the  reasons  for  denying  the  petition. 

§512.8    ModlflcatkNi  of  confldentialHy 
detenninations. 

(a)  A  determination  that  information 
is  confidential  or  privileged  business 
information  remains  in  effect  in 
accordance  with  its  terms,  unless 
modified  by  a  later  determination  based 
upon: 

(1)  Newly  discovered  or  changed 
facts, 

(2)  A  change  in  the  applicable  law. 

(3)  A  class  determination  under 
S  512.10.  or 

(4)  A  finding  that  the  prior 
determination  is  clearly  erroneous. 

(b)  If  NHTSA  believes  that  an  earlier 
determination  of  confidentiality  should 
be  modified  based  on  one  or  more  of  the 
factors  listed  in  paragraph  (a)(l]  through 
(a)(4)  of  this  section,  the  submitter  of  the 
information  is  notified  in  writing  that 
NHTSA  has  modified  its  earlier 
determination  and  of  the  reasons  for 
that  modification,  and  is  informed  that 
the  information  will  be  made  available 
to  the  public  in  not  less  than  ten 
working  days  fi'om  the  date  of  receipt  of 
notice  under  this  paragraph.  The 
submitter  may  seek  reconsideration  of 
the  modification  pursuant  to  S  512.7. 

§  5 1 2.9    Release  of  confidential  business 
Infonnation. 

(a)  Information  that  has  been  claimed 
or  determined  to  be  confidential 
business  information  under  §S  512.4, 
512.6  or  512.7  may  be  disclosed  to  the 
public  by  the  Administrator 
notwithstanding  such  determination  or 
claim  if  disclosure  would  be  in  the 
public  interest  as  follows: 

(1)  Information  obtained  under  Part  A. 
Subchapter  I  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act,  relating  to  the 
establishment,  amendment,  or 
modification  of  Federal  motor  vehicle 
safety  standards,  may  be  disclosed 
when  relevant  to  a  proceeding  under  the 
part. 

(2)  Information  obtained  under  Part  B, 
Subchapter  I  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act,  relating  to 
motor  vehicle  safety  defects,  and 
failures  to  comply  with  applicable  motor 
vehicle  safety  standards,  may  be 
disclosed  if  the  Administrator 
determines  that  disclosure  is  necessary 
to  carry  out  the  purposes  of  the  Act. 

(3)  Information  obtained  under  title  I, 
V  or  VI  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  may 
be  disclosed  when  that  information  is 
relevant  to  a  proceeding  under  the  title 


under  which  the  information  was 
obtained. 

(b)  No  information  is  disclosed  under 
this  section  unless  the  submitter  of  the 
information  is  given  written  notice  of  the 
Administrator's  intention  to  disclose 
information  under  this  section.  Written 
notice  is  normally  given  at  least  ten 
working  days  before  the  day  of  release, 
although  the  Administrator  may  provide 
shorter  notice  if  the  Administrator  finds 
that  such  shorter  notice  is  in  the  public 
interest.  The  notice  under  this  paragraph 
includes  a  statement  of  the 
Administrator's  reasons  for  determining 
to  disclose  the  information,  and  affords 
the  submitter  of  the  information  an 
opportunity  to  conmient  on  the 
contemplated  release  of  information. 
The  Administrator  may  also  give  notice 
of  the  contemplated  release  of 
information  to  other  persons,  and  may 
allow  these  persons  the  opportunity  to 
comment.  When  a  decision  is  made  to 
release  information  pursuant  to  this 
section,  the  Administrator  will  consider 
ways  to  make  the  release  with  the  least 
possible  adverse  efiects  to  the 
submitter. 

(c)  Notwithstanding  any  other 
provision  of  this  part  information  which 
has  been  determined  or  claimed  to  be 
confidential  business  information,  may 
be  released; 

(1)  To  Congress; 

(2)  Pursuant  to  an  order  of  a  court 
with  valid  jurisdiction; 

(3)  To  the  Office  of  the  Secretary, 
United  States  Department  of 
Transportation  and  other  Executive 
branch  offices  or  other  Federal  agencies 
in  accordance  with  applicable  laws; 

(4)  With  the  consent  of  the  submitter 
of  the  information; 

(5)  To  contractors,  if  necessary  for  the 
performance  of  a  contract  with  the 
Administration.  In  such  instances,  the 
contract  hmits  further  release  of  the 
information  to  named  employees  of  the 
contractor  with  a  need  to  know  and 
provides  that  unauthorized  release 
constitutes  a  breach  of  the  contract  for 
which  the  contractor  may  be  liable  to 
third  parties. 

§  512.10    Class  determinations. 

(a)  The  Chief  Counsel  may  issue  a 
class  determination  relating  to 
confidentiality  under  this  section  if  the 
Chief  Counsel  determines  that  one  or 
more  characteristics  common  to  each 
item  of  information  in  that  class  will  in 
most  cases  necessarily  result  in 
identical  treatment  of  each  item  of 
information  under  this  part,  and  that  it  is 
appropriate  to  treat  all  such  items  as  a 
class  for  one  or  more  purposes  imder 
this  part  The  Chief  Counsel  obtains  the 
concurrence  of  the  Office  of  the  General 


Counsel  United  States  Department  of 
Transportation,  for  any  class 
determination  that  has  the  efiect  of 
raising  the  presumption  that  all 
information  in  that  class  is  eligible  for 
confidential  treatment.  Class 
determinations  are  published  bi  the 
Federal  Register. 

(b)  A  class  determination  clearly 
identifies  the  class  of  information  to 
which  it  pertains. 

(c)  A  class  determination  may  state 
that  all  of  the  information  in  the  class: 

(1)  Is  or  is  not  governed  by  a 
particidar  section  of  this  part  or  by  a 
particular  set  of  substantive  criteria 
imder  this  part, 

(2)  Fails  to  satisfy  one  or  more  of  the 
applicable  substantive  criteria,  and  is 
therefore  ineligible  for  cqnfidential 
treatment 

(3)  Satisfies  one  or  more  of  the 
applicable  substantive  criteria,  and  is 
therefore  eligible  for  confidential 
treatment  or, 

(4)  Satisfies  one  of  the  substantive 
criteria  during  a  certain  period  of  time, 
but  will  be  ineligible  for  confidential 
treatment  thereafter. 

(d)  Class  determinations  will  have  the 
effect  of  establishing  rebuttable 
presumptions,  and  do  not  conclusively 
determine  any  of  the  factors  set  out  in 
paragraph  (c)  of  this  section. 

Appendix  A  to  Part  512— Certificate  in 
Support  of  Request  for  Confidentiality 

Certificate  in  Support  of  Request  for 
Confidentiality 

I, ,  pursuant  to  the  provisions  of 

49  CFR  512.  state  as  follows: 

(1)  I  am  (official]  and  I  am  authorized  by 
(company)  to  execute  docimients  on  behalf  of 
(company): 

(2)  The  infonnation  contained  in  (pertinent 
document[s])  is  confidential  and  proprietary 
data  and  is  being  submitted  witli  the  claim 
that  it  is  entitled  to  confidential  treatment 
under  5  U.S.C.  9  522(b)(4)  (as  incorporated  by 
reference  in  and  modified  by  the  statute 
under  which  the  information  is  being 
submitted.) 

(3)  I  ha .  e  personally  inquired  of  the 
responsible  (company)  personnel  who  have 
authority  in  the  normal  course  of  business  to 
release  the  information  for  which  a  claim  of 
confidentiality  has  been  made  to  ascertain 
whether  such  information  has  ever  been 
released  outside  (company). 

(4)  Based  upon  such  inquiries,  to  the  best  of 
my  icnowledge,  information  and  belief  the 
information  for  which  (company)  has  claimed 
confidential  treatment  has  never  been 
released  or  become  available  outside 
(company)  except  as  hereinafter  specified: 

(5)  1  make  no  representations  beyond  those 
contained  in  this  certificate  and  in  particular, 
I  make  no  representations  as  to  whether  this 
information  may  become  available  outside 
(company)  because  of  unauthorized  or 
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inadvertent  disclosure  except  as  stated  in 
Paragraph  4;  and 

(6)  I  certify  under  penalty  of  perjury  that 
the  foregoing  is  true  and  correct.  Executed  on 

this  the (If  executed  outside  of 

the  United  States  of  America:  I  certify  under 
penalty  of  perjury  under  the  laws  of  the 
United  States  of  America  that  the  foregoing  is 
true  and  correct.) 
(signature  of  official) 

Appendix  B  to  Part  512— Class 
Determinations. 

The  Administration  has  determined  that 
the  following  types  of  information  would 
presumptively  be  likely  to  result  in 


substantial  competitive  harm  if  disclosed  to 
the  public: 

(1)  Blueprints  and  engineering  drawings 
containing  process  of  production  data  where 
the  subject  could  not  be  manufactured 
without  the  blueprints  or  engineering 
drawings  except  after  significant  reverse 
engineering; 

(2)  Future  specific  model  plans  (to  be 
protected  only  until  the  date  on  which  the 
specific  model  to  which  the  plan  pertains  is 
first  offered  for  sale); 

(3)  Future  vehicle  production  or  sales 
figures  for  specific  models  (to  be  protected 
only  until  the  termination  of  the  production 


period  for  the  model  year  vdiide  to  wfak^ 

the  information  pertains). 

Appendix  C  to  Part  512— OMB  Qearaiica 

The  OMB  Clearance  number  for  this 
regulation  is  2127-0025. 

Issued  on  November  21, 1980. 
Jeffrey  R.  IMillsr. 

Acting  Administrator,  National  Highway 
Traffic  Safety  Administration. 
[FR  Doc.  89-27774  Filed  11-27-89:  8:45  sm] 
BUJNQ  COOC  ••« 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  ttie  rule 
malOng  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servic* 

7  CFR  Part  1079 

(Docket  No.  AO-295-A38:  DA-M-111] 

Milk  In  the  Iowa  Marketing  Area; 
Decision  of  Proposed  Amendments  to 
Marketing  Agreement  and  to  Order 

AOiNCV:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 


:  This  decision  expands  the 
Iowa  marketing  area  to  include  certain 
unregulted  areas  in  Iowa,  Illinois,  and 
Missouri,  and  two  Wisconsin  counties 
not  included  in  the  marketing  area  for 
the  Chicago  Regional  Order. 

Also  adopted  in  a  lock-in  provision 
that  would  continue  to  fully  regulate 
under  the  Iowa  order  a  distributing  plant 
that  also  meets  the  pooling  requirements 
of  another  Federal  order,  until  the  third 
consecutive  month  that  the  plant's  Class 
I  milk  dispositions  in  the  other  order  are 
larger  than  such  dispositions  in  the  Iowa 
marketing  area.  However,  if  the  other 
order  does  not  recognize  the  lock-in.  the 
plant  would  shift  to  regulation  under  the 
other  order  in  the  first  month  of  such 
greater  sales.  A  proposal  to  permanently 
pool  under  the  Iowa  order  a  distributing 
plant  located  in  the  Iowa  marketing  area 
is  denied. 

The  amendments  are  based  on 
evidence  received  at  a  public  hearing 
held  in  August  1988  to  consider 
proposals  by  Swiss  Valley  Farms,  Co..  a 
dairy  farmer  cooperative.  The 
amendments  are  necessary  to  reflect 
current  sales  distribution  patterns  of 
handlers  regulated  under  the  Iowa  order 
and  to  maintain  stable  and  orderly 
marketing  conditions  in  the  market. 
Cooperative  associations  will  be  polled 
to  determine  whether  producers  favor 
issuance  of  the  amended  order. 
FOR  rURTHER  INFORMATION  CONTACT: 
Richard  A  Glandt.  Marketing  SpeciaUst. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2968,  South 


Building,  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  447-4829. 
SUPPI^MENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  %vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

Under  the  actions  adopted  herein,  one 
currently  unregulated  handler  that  is  a 
small  business  may  become  partially 
regulated  under  the  Iowa  order.  The 
order  provides  partially  regulated  plants 
with  options  that  could  tend  to  minimize 
the  impact  of  such  regulation.  In  any 
event,  any  impact  of  adopting  the 
proposed  changes  is  expected  to  be 
minimal  for  this  plant.  • 

Prior  documents  in  this  proceeding; 

Notice  of  Hearing:  Issued  July  11, 
1988;  Published  July  13, 1988  (53  FR 
26446). 

Correction  of  Notice  of  Hearing: 
Pubhshed  July  20. 1988  (53  FR  27450). 

Notice  of  rescheduled  Hearing:  Issued 
July  21, 1988:  published  July  25, 1988  (53 
FR  27863). 

Recommended  Decision:  Issued  April 
12, 1989;  published  April  18. 1989  (54  FR 
15417). 

Correction  of  Recommended  Decision: 
published  May  3. 1989  (54  FR  18979). 

Proposed  Termination:  Issued  April 
12, 1989;  published  April  18. 1989  (54  FR 
15413). 

Extension  of  time  to  file  Exceptions  to 
the  Recommended  Decision  and 
Comments  of  Proposed  Termination: 
Issued  May  8. 1989;  published  May  12, 
1989  (54  FR  20605). 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Iowa  marketing 
area.  The  hearing  was  held,  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674],  and  the 


applicable  rules  of  practice  (7  CFR  part 
900),  at  Bettendorf,  Iowa,  on  August  9- 
11, 1988.  Notice  of  such  hearing  was 
issued  on  July  21, 1988  and  published 
July  25, 1988  (53  FR  27863). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  on  April  12, 
1989.  filed  with  the  Hearing  Clerk. 
United  States  Department  of 
Agriculture,  his  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rules,  and  general  findings 
of  the  recominended  decisioa  are  hereby 
approved  and  adopted  and  are  set  forth 
in  full  herein,  subject  to  typographical 
corrections  and  the  following 
modifications: 

1.  Under  the  heading  "Background 
statement,"  the  third  and  fourth 
paragraphs  are  revised. 

2.  Under  issue  number  1,  "Regulation 
of  a  distributing  plant  with  greater  Class 
I  route  sales  in  the  marketing  area  of 
another  order.",  two  new  paragraphs  are 
added  after  the  last  paragraph. 

3.  Under  issue  number  2,  "Expansion 
of  the  Iowa  marketing  area.", 
paragraphs  are  revised  or  added  as 
follows: 

(a)  Nine  new  paragraphs  are  added 
after  paragraph  number  36; 

(b)  Under  the  subleading  "(c)  Missouri 
territory:",  paragraphs  7, 9,  and  10  are 
revised  and  three  new  paragraphs  are 
added  after  paragraph  number  10; 

(c)  Under  the  subheading  "(d) 
Wisconsin  territory:",  paragraphs  3, 6, 
17,  and  18  are  revised,  four  new 
paragraphs  are  added  after  paragraph 
number  6.  and  two  new  paragraphs  are 
added  after  paragraph  number  18. 

4.  Under  issue  number  4,  "Whether  an 
emergency  exists  to  warrant  the 
omission  of  a  recommended  decision 
and  the  opportunity  to  file  written 
exceptions  with  respect  to  issue 
number.",  one  new  paragraph  is  added. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Regidation  of  a  distributing  plant 
with  greater  Class  I  route  sales  in  the 
marketing  area  of  another  order. 

2.  Expansion  of  the  Iowa  marketing 
area. 

3.  Location  adjustment  revision. 

4.  Whether  emergency  conditions 
warrant  the  omission  of  a  recommended 
decision  and  the  opportimity  to  file 
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written  exceptions  with  respect  to  issue 
number  1. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof. 

Background  Statement 

Swiss  Valley  Farms,  Co.  (SVF),  is  a 
dairy  farmer  cooperative  that  operates  a 
distributing  plant  located  in  Dubuque, 
Iowa,  which  is  a  pool  plant  regulated  by 
the  Iowa  order.  The  plant  has  route 
dispositions  in  both  the  Iowa  and 
Chicago  Regional  marketing  areas.  Class 
I  route  disposition  from  the  Dubuque 
plant  in  the  Chicago  Regional  (Order  30) 
marketing  area  exceeds  that  in  the  Iowa 
(Order  79]  marketing  area.  However, 
both  orders  recognize  sales  to  pool 
plants  quahfied  on  the  basis  of  route 
disposition  in  the  marketing  area  in 
determining  which  order  will  regulate 
the  plant  as  a  pool  plant.  In  ordeer  to 
maintain  the  Dubuque  plant's  regulation 
imder  the  Iowa  order,  SVF  handles  milk 
that  is  moved  as  Class  I  milk  to  another 
pool  plant  under  the  Iowa  order.  It  is 
through  this  mechanism  that  the  SVF 
plant  has  been  pooled  on  the  Iowa 
order.  SVF  testified  that  this  procedure 
is  costly  and  that  there  is  no  guarantee 
that  the  arrangement  with  other 
handlers  for  shipping  milk  to  another 
plant  or  plants  will  continue.  The  cost 
was  reported  to  be  about  $16,000  to 
$20,000  per  month.  If  it  were  not  for 
sales  to  other  plants,  the  Dubuque  plant 
would  shift  from  regulation  under  the 
Iowa  order  to  regulation  under  the 
Chicago  order.  SVF  maintains  that  such 
a  switch  would  be  "devastating"  to  its 
producers  because  regulation  under  the 
Chicago  order  would  jeopardize  SVFs 
ability  to  remain  competitive  in 
attracting  milk  to  the  Dubuque  plant. 

The  record  indicates  that  SVF 
procures  milk  in  competition  with  about 
40  other  handlers  and  has  producers  in 
four  states.  The  handlers  and  the  orders 
that  they  are  regulated  under  are  not 
identified,  although  there  can  be  little 
doubt  that  other  handlers  regulated 
under  the  Iowa  order  are  included. 
There  also  can  be  little  doubt  that  many 
of  the  Dubuque  plant's  producers  are  in 
Iowa.  However,  the  record  does  not 
provide  enough  data  to  determine  the 
origin  of  SVFs  receipts  of  farm  milk  at 
the  Dubuque  plant,  although  the 
proponent's  principal  witness  did 
express  a  belief  that  "  *  •  •  more  than 
two-thirds  of  their  producers  *  •  •  "  are 
in  Iowa.  Thus,  it  is  not  possible  from 
data  in  the  record  to  determine  the  exact 
magnitude  of  the  impact  that  regulation 
under  the  Chicago  order  would  have  on 


SVFs  ability  to  maintain  supplies  for  its 
Dubuque  plant  SVF  maintained  that  it 
could  cost  in  excess  of  $1  million  per 
year  if  the  Dubuque  plant  were 
regulated  under  the  Chicago  order. 

The  blend,  or  "uniform"  price,  is 
higher  under  the  Iowa  order,  than  it  is 
under  the  Chicago  order.  The  location 
adjustment  under  the  Chicago  order 
further  reduces  the  blend  price  at 
Dubuque.  Thus,  the  monies  available  to 
SVF  to  pay  producers  in  the 
procurement  area  (wherever  it  is)  for  the 
Dubuque  plant  would  be  less  under  the 
Chicago  order  than  under  the  Iowa 
order.  It  is  because  of  this  that  SVF 
wants  to  have  the  Dubuque  plant 
continue  its  pool  status  under  the  Iowa 
order  and  this  is  the  reason  that  SVF 
proposed  a  lock-in  provision. 

liie  main  issue  at  this  proceeding 
involves  defining  the  marketing  area  to 
appropriately  reflect  that  territory 
within  which  Iowa  handlers  are  the 
principal  distributors  of  milk.  The 
marketing  area  issue  cannot  be  decided 
on  the  basis  of  a  handler's  ability  to 
attract  milk  to  its  plant.  The  resolution 
of  this  issue  is  totally  independent  from 
the  issue  of  a  lock-in  provision. 

1.  Regulation  of  a  Distributing  Plant 
With  Greater  Class  I  Route  Sales  in  the 
Marketing  Area  of  Another  Order 

A  modified  version  of  the  two-month 
lock-in  provision  originally  proposed  by 
SVF  should  be  adopted.  However,  it 
must  be  recognized  that  such  provision 
would  have  no  effect  unless  the  other 
order  involved  has  a  complementary 
provision  that  recognizes  the  lock-in. 
Thus,  even  though  adopted,  the 
provision  would  not  prevent  an  Iowa 
pool  distributing  plant  from  shifting  to 
the  Chicago  order  until  such  time  that 
the  Chicago  order  may  be  changed  to 
recognize  the  Iowa  provision. 

The  witness  for  SVF  testified  that 
their  proposal  number  2  would  establish 
a  lock-in  for  Order  79  so  that  a  hemdler 
regulated  under  that  order  would 
continue  to  be  pooled  there  until  the 
third  consecutive  month  of  greater  Class 
I  route  sales  by  the  handler  in  another 
marketing  area. 

The  witness  said  that  since  monthly 
reports  are  due  promptly  after  the  end  of 
the  month  it  is  difficult  to  make  an 
accurate  determination  in  time  to  file  the 
report  as  to  within  which  area  a  plant 
has  the  greater  volume  of  sales.  He  said 
that  the  retroactive  impact  of  a  plant 
changing  orders  is  irreparable  to  the 
plant's  customers  and  its  producers. 
Producers,  he  said,  may  not  want  to 
deliver  to  the  plant  anymore,  but  that 
they  may  not  be  aware  of  the  plant's 
change  in  regulation  until  six  to  seven 
weeks  later. 


The  witness  for  the  proponent  stated 
that  their  lock-in  proposal  should  be 
modified  to  provide  that  the  maricet 
administrator  announce  the  names  of 
distributing  plants  that  qualify  pursuant 
to  this  provision. 

The  representative  for  SVF  testified 
that  some  lead  time  is  needed  to  serve 
the  interests  of  handlers,  producers  and 
customers.  He  said  that  in  the  case  of 
their  Dubuque  plant,  a  change  in 
regulation  would  not  be  just  a  simple 
one-plant  switch  in  regulation.  This,  he 
said,  is  because  it  would  effect  supply 
plants,  milk  diverted  to  nonpool  plants 
and  pumpover  stations.  Furthermore,  he 
said,  different  qualifying  and  pooling 
provisions  would  have  to  be  applied. 

Proponent's  witness  testified  that  SVF 
was  modifying  its  lock-in  proposal  to 
make  the  lock-in  permanent.  The 
modified  proposal,  he  said  would  apply 
so  long  as  the  Order  79  Class  I  price  that 
applies  at  a  plant  location  is  not  less 
than  the  other  order's  Class  I  price  that 
would  apply  to  that  same  location.  He 
said  that  this  modified  proposal  would 
avoid  the  shifting  of  an  Order  79  plant  to 
another  order  having  a  lower  Class  I 
price  with  the  consequent  impairment  of 
the  plant's  ability  to  maintain  its 
producer  milk  supply. 

The  witness  for  SVF  said  that  if  its 
Dubuque  plant  became  regulated  under 
Order  30.  it  would  have  to  increase  the 
over  order  premium  so  as  to  bring  the 
producer  pay  price  up  to  what  would  be 
payable  if  the  plant  had  been  regulated 
by  Order  79  for  the  same  period.  He  said 
that  if  the  Dubuque  plant  became 
regulated  by  Order  30,  its  Class  I  price 
would  decrease  21  cents  and  the 
producer  blend  price  would  decrease 
even  more. 

The  witness  for  the  proponent  said 
that  SVF  cannot  expect  its  dairy  farmers 
in  the  Corydon,  Iowa  area  to  accept  a 
13-to-15  cent  lower  blend  price  and  a 
minus  36-cent  location  adjustment  for  a 
total  reduction  of  50  cents.  He  said  that 
the  same  would  be  true  for  producers  in 
the  Cedar  Rapids  area. 

Proponent's  witness  said  that  SVF  has 
a  cheese  plant  in  Clayton  County  and 
the  milk  diverted  to  this  plant  receives 
the  Iowa  blend  price  less  a  24-cent 
location  adjustment.  He  said  that  if  milk 
diverted  to  this  plant  became  regtilated 
by  Order  30,  the  blend  price  would  be  13 
to  15  cents  lower  than  the  Iowa  blend, 
and  a  minus  location  adjustment  of  36 
cents  would  apply.  Thus,  returns  to 
producers  would  be  26  cents  per 
hundredweight  lower  than  the  Iowa 
blend  price  at  that  location. 

The  witness  for  SVF  said  they  must 
now  pay  more  than  the  Iowa  blend  price 
to  procure  milk.  He  said  that  if  the 
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I  were  IB I 
reguklBd  Mdlet  Oidtt  3»  widi  i 
blend] 

caHpcte  lav  Bk  procarctMsA  ot  ib^b 
from  the  farms  now  servia|;il 
RngnkWna  ander  Ordeg  30i  ha  mid. 
womM  cost  SVF  afproHiaiatdiy  oaa 
miiiioa  ddlar*  per  y«ar  becavae  of  ike 
adtklicaali  pajmeals  tkat  womld  be 
necessary  lo  — wiUia  U»  eimaai 
prodotcn. 

Tie  propaneof  s  witaes*  stated  dial 
alUhM^  tk*  DepartiMBi,  i 


ia  iwr  order  m  wh  ich  it  haa  Ae  faigesf 
voluaie  ci  sates,  ^  reccad!jr  baadbparlcd 
from  dtot  p«licy  beeaase  g#  chaii§es  in 
tba  maketplace.  He  satd  MmI  acatthf 
the  lkfitBw.iil  has  teckcd  m  several 
distributiwg  plants  in  ntarkefa  wbere 
they  were  located  even  (hough  they  had 
a  la»9CT- vekaae  of  sa)e»  m  oAer 
markcta.  Heaefed  recent  such  decismn 
invdNrnf  tie  lem&viTte-Lexmglvn- 
Evansvilte  end  Ohio  Valky  orders  and 
alaa  the  Nachv^le.  Termessee  order. 

A  davy  farmer  vrho  is  a  member  of 
SVT  hfsf ifted  that  refofatfon  tmcter 
Order  30'  wuuhJ  cost  hfni  aboat  S4>.9QO'  a 
year,  therefore,  he  would  have  to  ffirrd 
another  market. 

A  witness  for  Central  MUk  Producers 
Cooperaffve  [CMPC]  reaCffTed  that  he 
was  appearing  on  behalf  of  AMPI- 
Momihg  GTors  Farms  Region,  Golden 
Guernsey  Cooperative.  Independent 
Milk  Producers  Cooperative.  Lake-to- 
Lake  Divfsion  d  Land  CTLabe*  Dau^ 
Cooperative,  Manitowoc  Mitt.  Producers 
Cooperative,  Midwest  Dairi'raen's 
Company,  &filv«aukee  Cooperative  MQk 
Producers,  Chitagamie  Milk  Producer* 
Cooperative,  Southern  Miik  Sales.. 
Wisconsin  Dairfes  Cooperative  aad 
Woodatock.  Progressive  MiQc  ProdMcera 
AssQciatibn.  The  CMPC  witnesa 
indicated  that  C&IPC  ia  a  federation  of 
cooperatives  whriae  meiabers  pool 
about  93  percent  of  the  producer  milk  on 
Order  30  and  that  in  addiboa  aboul  94 
percent  of  the  Class  I  ouflc  is  priced 
through  CMPC's  premaim.  pooL 

The  CMPC  wttnesa  testified  that  the 
lock-in  pcopcsal  should  be  modified  ta 
make  it  clear  that  S>VF  does  not  inlead 
to  ktck-JA  a  pool  aapp^  plant 
Furthermore,  he  aaid,  (ha^  must  be  a 
corotiar;  loek-«ut  psovisioa  ia  ODdei  30 
in  order  toniiii— wikli  tbie  piopoaak 
He  said  without  tie  lach  eat  paovieioR, 
both  orders  mmkA  be  lequred  to 
regulate  the  ptaat  The  CMK.  riloinit 
proposed  a  modtfieetioR  to  the  pfoffoied 
lock-in  provisioa.  tfavt  was  ioteaded  to 
insure  iLat  the  Ocder  aa  1 
saperseded  by  the  ( 


''  JiiHamat  Fonocn  Otgiaizatiiaai  stalled 
at  tfaeksariaf  fcotiicFeniasrheaaaw 
justrfiEatioa  ior  a  one-iBaHlfa  lock-ni 

The  order  OBXcnify  provides  tilat  the 
term  "poat  pkaaT^  skall  aol  ap|riy  to  • 
plant  that  ^ali5e»  aa  a  paal  phiiC  btrt 
which  boa  a  peoier  qoanlily  of  Clbav  I 
dispositiaaa  ia  tba  awrhaffm  area  of 
another  erdfer  fltaa  in  Iho  lawa 
marketing  areai  Howerer,  the 
dispasitians  inriaded  m  majtnrg  itm 
comparison  iaeiudie  route  d^osftions 
piss  dlsposrtion?  to  other  ptowle  (haf 
quaHy  ao  poot  ptan'ts  onder  ^e 
respectrve  orders  So  long  ae  a  plaaTv 
route  dhpoaitioao  in  (he  Fowa  markeffiif 
area  plued^spasilioae  to  other  plants 
that  are  pool  pls-nfs  based  on  fn-eree 
route  di9posfti<on»  are  greater  thaw 
similar  dispositions  to  another  order,  the 
plant  wiB  be  poofcd  under  the  Iowa 
order.  The  Chreagw  order  has  essentfafly 
the  same  prorfsion.  Thus,  SVFs 
Dubuqtre  pfant  has  been  able  fo  renwm 
fully  regnfeted  mider  the  hrwa  order. 

As  orfginaliy  proposed,  lire  fock-fn 
would  pofentfaBLy  create  an  impasse 
where  a  dLstrfbuting  plant  meefs  the 
pooling  requirements  of  two  orders.  The 
impasse  would  exist  because  each  order 
would  daint  the  plani  as  a  pool  pfeint 
and  Bcithcr  order  ¥R)uld  yiehi  to  the 
other  onfc  At  the  heahng;  a  modifitaiion 
was  proposed  such  that  the  kiwa  ordei 
lock-in  would  no.t  take  effect  unless  the 
other  order  had  a  proviaJon  that 
recognized  the  lock-ia. 

At  this  time  the  only  prospective 
appHcation  of  a  lock-in  is  ia  coni^inction 
with  the  Chica^  order.  Sonfie  oppooenta 
expressed  the  view  that  a  lock-in  should 
not  be  adopted  since  it  could  act 
funclioa  acyway. 

The  basic  purpose  for  a  tv»K>Daonth 
lock-ia  ia  ta  prevent  a  plant  from  itif- 
flopping  reguiatDiy  statu*  betweea  two^ 
ordera  aad  \a  aUow  aane  bmo  for  sales 
adjaataientm  tobe  madaiai  tba  event  a 
plaothaa  an  aocxpeded  change  ioiils 
distributiaa  pattem  Ui^  would  causa  a 
shift  ia  EPgpiatiaii  from  one  order  tO' 
aaether.  Thua,.  such  a  psowiaioB  BHiy  be 
help&d  ia  presesTiag^  svaikcl  stability  at 
unforeseen  times  and  circuinaianees 
that  Bay  develoi^  in  4ie  Ealure.  once 
soaie  otbes  aeaiby  oedera  wonldi 
recognise  a  Iwv-flsaalh.  lock-in. 

Aktck-ini 
appheabie  only  to  a 
TMs  point  waararieedhyCIhliK.  I 
consisteot  with  die  inlent  oi  tka 
provision  ao  te«caled  n  the  hfitissaiiiji  of 
the  profMuifflit's  witness.  There  was  no 
indicaiiofk  that  penparsi  ui tended  any 
applk^oii  foplonte  other  IhoB 
distribeli^K  plaDto, 

A  si^geatiieabgrpBapoaaat  tbsi  the 
market  administrator  publicly '. 
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thaaamc  of  each  hui&ta  qoaUffing  » 
plant  as  a  pool  plant  under  the  lock-in 
provision  should  not  be  adopted.  The 
purpose  of  this  suggestion  was  so  that 
producers,  handfers.  and  eustonrery 
wottW  hare  adranee  notice  of  a  possible 
s wi  tch  m  regufatory  status  of  snch  a 
plant. 

The  evidence  on  the  need  for  sock  a 
provision  ia  sparse.  It  may  be,  aa 
proponent  contends,  that  producers 
need  to  know  that  a  plant  has  switched 
from  one  order  to  another.  On  tfie  other 
hand,  it  does  not  necessarily  CallQw  that 
a  plant  pooTed  uadec  the  tw^month 
lock-in  wilT  necessarily  be  regulated 
under  another  order  in  the  nn^. 
succeeding  month.  U  may  be  that  the 
lock-in  provisfoB  has  been  applicable  in 
a  situation  where  the  handler  has  made 
adjustments  in  operations  that  will 
result  in  the  plant  continuing  to  be 
pooled  under  the  Iowa  orc&r.  Given  the 
possible  range  of  conditions  that 
appHcation  of  the  lock-in  may  reflect.  U 
does  not  appeal  thai  an  announceniettt 
by  the  market  adaanistcalot  would  be 
particularly  usc&d.  The  lock-ia  peovision 
adopted  in  this  decision  does  not 
contaia  such  a  requirement. 

As  adopted,  a  plaot  th<ri  had  beea  a 
pool  djathbutias  plant  under  thr  Ivwa 
order  foe  the  pcecediag  noath^  but 
which  in  the  current  month  baoymtLi 
Class  I  diapoaitions  (route  sales  aadl/Qe 
transfers  to  plants}  in  another  marketing 
area,  uicald  coatiaus  to  be  a  pool  plant 
until  the  third  consecutive  wontb  of  suds 
greater  dispositioQO  in  the  other  aieak 
unless  the  other  order  aeverthdess 
regulatca  the  plant. 

A  further  proposed  mocfifiGatioa  by 
the  jffoponent  ^ould  not  be  adopted. 
SVF  pr«n)oscd  an  additiofial  profrisiaoi  to 
permaocntly  ktck  a  (hstnbothig  plastt 
located  in  the  teiwamazkeiliog  area  into 
the  Iowa  order  so  hrng  as  the  hiwa 
order's  Class  1  prxe  at  that  plant's 
location  is  not  leas  thaa  tfaa  price  at  daire 
location  oader  tba  oidv  hssdddt  dks 
ploai  had  the  pester  roote  tfispositibn. 
Such  c  provisioB  wae  adop^di  recendy 
in  the Lcusaviite-tegriagtenrEAanainBe 
order,  with  a  cnroUary  chaaga  ia  tke 
Ohio  Valley  order,  ai»d  in  the  NbsiviMe 
orda  wfth  a  eonadasy  change  in  the 
Cevgia  order.  SVF  maJBCBav  Utoi  die 
market  situatisoo  tkat  led  to  sadt 
ameadsKato  to  dtese  raders  are  similar 
to  SVF's  pracieuient  problems  inwoHed 
in  this  proceeding.  This  latter  propused 
modificatan  aiso ' 

The  two  recent  pr 
odier  orders  diat  were  cited  by  both 
proponents  and  opponents  bavt  no 
beonaigaa  tfapaKeetimij  Whether  or 
not  thoe  an  certain  «  fi>  ^^    'lesiisdto 
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that  existed  in  the  other  orders  cannot 
be  decisive  in  this  proceeding. 
Moreover,  without  regard  to  the  merit  of 
any  evidence  submitted  by  SVF  or 
opponents,  further  consideration  at  this 
time  is  unwarranted  because  a  corollary 
amendment  to  the  Chicago  order  clearly 
would  be  required.  However,  such  an 
amendment  to  the  Chicago  order  is  not 
an  issue  in  this  proceeding.  Therefore, 
adoption  of  a  permanent  lock-in 
provision  would  serve  no  purpose. 

At  the  hearing,  the  witness  for  the 
proponents  expressed  his  view  that 
absent  a  corollary  amendment  of  the 
Chicago  Regional  order  to  recognize  a 
lock-in  provision  in  the  Iowa  order,  the 
lock-in  nevertheless  could  be 
implemented  by  terminating  certain 
provisions  of  the  Chicago  order. 

If  this  were  done,  it  would  change  the 
Chicago  order's  present  apphcation 
where  the  order  does  not  recognize  any 
lock-in  provision,  to  potentially  having 
to  recognize  lock-in  provisions  in  any 
order  having  such  provisions.  The  merits 
of  such  an  action  have  not  been 
explored  on  the  record  of  this 
proceeding.  There  simply  is  no  record 
evidence  supporting  such  a  change,  nor 
any  other  evidence  that  would  lead  to  a 
conclusion  that  such  action  was 
necessary  because  the  provision  to  be 
terminated  obstructs  or  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act 

SVF  took  exception  to  the  above 
finding  in  the  recommended  decision, 
noting  that  the  recommended  decision 
recognized  that  if  the  Dubuque  plant 
became  pooled  under  the  Chicago  order, 
SVF  would  be  "competitively 
disadvantaged."  The  exception 
maintains  that  this  is  evidence  that  the 
Chicago  order's  "unconditional  lock-in" 
obstructs  the  declared  policy  of  the  act. 
which  is  to  effect  orderly  marketing.  The 
exception  argues  that  it  cannot  be  the 
policy  of  the  Act  to  perpetuate  an  order 
that  effectively  bars  a  plant  that  is 
subject  to  a  higher  Federal  order  Class  I 
milk  price  from  expanding  its 
.distribution  into  the  Chicago  order 
marketing  area.  Further,  it  is  argued  that 
the  Secretary  must  take  action  to 
remove  inconsistencies  and  that, 
therefore,  the  Iowa  order  should  be 
amended  to  provide  a  permanent  lock- 
in,  and  that  an  accommodating  change 
shoiUd  be  made  to  the  Chicago  order. 

A  lock-in  provision  in  the  Iowa  order 
cannot  be  effective  with  regard  to  the 
Chicago  order  until  a  corollary 
amendment  of  the  Chicago  order  has 
been  made.  The  reasons  for  not 
terminating  a  provision  of  the  Chicago 
order  to  achieve  the  same  thing  has 
already  been  discussed.  The  exceptions 
of  proponent  are  denied. 


2.  Expansion  of  the  Iowa  Marketing 
Area 

The  Iowa  marketing  area  should  be 
expanded  to  incorporate  additional 
territories  where  it  is  clear  that  a 
majority  of  the  milk  distributed  therein 
was  distributed  by  plants  fully  regulated 
under  the  Iowa  order.  The  specific 
territories  that  should  be  added  are 
identified  on  a  state-by-state  basis  later 
in  the  discussion  of  this  issue. 

Swiss  ValleyFarms,  Co.  (SVF), 
proposed  that  the  Iowa  marketing  area 
be  expanded  to  include  the  followring 
coimties: 

1.  In  Iowa,  the  counties  of  Des  Moines. 
Henry,  Lee  and  Van  Buren. 

2.  In  Illinois  the  counties  of  Hancock 
and  Henderson,  and  the  townships  of 
Fulton.  Ustick,  Clyde,  Genesee,  Moimt 
Pleasant.  Union  Grove.  Garden  Plain. 
Lynden,  Fenton,  Newrton,  Prophetstown. 
Portiand  and  Erie  in  Whiteside  County. 

3.  In  Missouri,  the  counties  of  Clark, 
Grundy,  Harrison,'  Lewis,  Mercer, 
Putnam,  Schuyler  and  Scotland. 

4.  In  Wisconsin,  the  counties  of 
Qawford  and  Grant. 

At  the  hearing,  SVF  modified  the 
proposal  by  deleting  Hancock  County  in 
Illinois  and  Lewis  and  Clark  Counties  in 
Missouri. 

The  vtritness  for  the  proponents 
testified  that  SVF  markets  milk  of 
approximately  2300  dairy  farmer 
members  and  that  most  of  the  milk  is 
pooled  under  the  Iowa  marketing  order 
(Order  79)  through  its  fluid  milk  plant  in 
Dubuque  and  its  supply  plants  that 
assemble  milk  for  transfer  to  the 
Dubuque  distributing  plant 

The  proponent's  witness  said  that 
SVF  distributes  a  substantial  amount  of 
packaged  fluid  milk  products  into  the 
Chicago  Regional  marketing  area  (Order 
30)  and  that  any  further  expansion  into 
Order  30  will  regulate  their  Dubuque 
plant  under  Order  30.  He  said  that  the 
impact  of  that  change  in  regulation 
would  be  devastating  because  of  the 
location  adjustment  provisions  and  the 
unit  qualification  for  supply  plant 
provisions  of  Order  30.  He  stated  that 
the  price  that  SVF  would  be  able  to 
return  to  its  members  under  Order  30 
would  not  allow  it  to  be  competitive  hi 
the  supply  area  for  their  Dubuque  plant 

SVF  witness  stated  that  its  proposals 
would  allow  it  to  continue  pooling  their 
Dubuque  plant  under  Order  79  and 
avoid  jeopardizing  its  supply  of  milk. 

The  proponent's  witness  said  that 
SVF  is  not  attempting  to  secure  a  lower 
price  on  the  Class  I  milk  distributed 
from  its  Dubuque  plant.  He  said  that  the 
Class  I  price  fixed  by  the  Iowa  order  at 
the  Dubuque  location  is  21.9  cents  higher 
than  the  Class  I  price  fixed  by  Order  30 


at  this  same  location.  The  witness  stated 
that  the  plants  that  SVF  competes  with 
in  the  Order  30  marketing  area  are  not 
placed  at  a  competitive  price 
disadvantage  %vith  the  Dubuque  plant 
being  pooled  under  Order  79  rather  than 
Order  30. 

The  witness  for  the  proponent  said 
that  the  location  adjustment  under 
Order  30  fixes  the  minimum  Order  30 
Class  I  price  and  blend  price  at  Dubuque 
below  the  prices  set  by  Order  79.  Order 
79.  he  said,  like  most  orders,  establishes 
a  lower  price  to  the  north  and  a  hi^er 
price  to  the  west  and  south  whereas 
Order  30  establishes  a  lower  price  west 
and  south. 

The  proponent's  witness  said  that  the 
AgriculturiEd  Marketing  Agreement  Act 
of  1937  requires  the  Secretary  to  fix  the 
price  at  locations  that  will  insure  an 
adequate  supply  of  milk  at  that  location. 
He  said  that  diis  standard  is  not  met 
under  both  orders  by  having  a  lower 
price  at  Waterloo,  Iowa,  under  Order  30, 
than  the  price  at  this  same  location 
under  Order  79.  The  net  effect  of  this 
misalignment  he  said  is  to  create  an 
artificial  trade  barrier. 

The  witness  stated  that  proponent's 
exhibit  shows  that  as  the  distance  from 
Chicago  increases  in  westerly  direction 
throu^  Davenport  Iowa,  the  price 
difference  increased  from  29.2  cents  at 
Davenport  to  52.3  cents  in  Jasper  County 
(Iowa)  and  pohits  west  He  said  that 
these  price  differences  have  stopped 
Iowa  producers  from  supplying  plants 
regulated  by  Order  30.  'There  is  no  Iowa 
producer  milk  moving  to  Order  30 
regulated  plants,  he  said,  except  from 
the  extreme  northeast  counties  of  Iowa. 

Proponent's  witness  indicated  that  in 
order  for  a  distributing  plant  to  compete 
for  sales,  it  must  have  raw  product  costs 
reasonably  in  line  with  others  selling  in 
the  area.  He  said  that  raw  product  costs 
are  a  combination  of  the  order's  class 
prices  and  the  additional  payment  that  it 
takes  to  attract  milk  to  the  plant  He 
stated  that  the  additional  payment  must 
be  made  to  all  producers  supplying  the 
plant  otherwise  there  would  be 
instability  (disorderly  marketing)  in  the 
procurement  area.  Thus,  a  plant  located 
in  Iowa  cannot  pay  the  Order  30  price 
reduced  by  location  adjustments  and 
procure  milk  in  competition  with  plants 
paying  the  Order  79  price,  he  said. 

The  witness  for  the  proponent 
indicated  that  the  Department  in  the 
past  has  recognized  this  inconsistency 
in  other  markets  and  has  resolved  the 
problem  by  snubbing  the  price  in  a 
marketing  area  to  the  price  fixed  by  the 
order  for  that  area.  He  said  that  would 
require  a  major  overhaul  of  the  Order  30 
pricing  system  and  the  support  of  the 
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im^wifjf  of  tf>?  C^fdcf  90 pfodmef 9  nRcf 
that  a  more  mpedfnf  way  is  disfeif 

79  marketinf  »rca  to  ffl  dk»dirtrib«ftBii 
pallem  <rf  pfenrt»  ■dbjtcl  to  uguljffaa  tf 
the  Older,  kt  ki»  opinkiik  A»  SVF 

proposals  do  not  completely  resolve  Ifcio 
inconikitency  is  prkcs  end  that  Ihi* 
probleoi  cteaCaai^  aiust  be  resoived  l>y 
an  ■pwiMJi^i  MM  mUtm  iii  toOdet  9ft. 


for  olber  ways  to  kec^  tke  ptdnt  prwM 
Bodce  dK  Iowa  oider. 

The  proptmcBf  I  wttaen  testifred  Ikat 
the  dialnfaiikiaB  pattcne  < 
plmeiMvei 

the  marketing  orders  in  Iowa  < 
■aiglihaljg  states  weie  eetaUiafaedL  He 
nmi  tIteA  dietiilwtiap  plaaif .  eadl «» the 
SVF  Ekbeqae  piaat  dtstiibote  fluid  mflk 
prodfacte  over  a  Keck  greats 
jIMiyHiiiiel  uea  and  that  this  beaefits 

conaaaefa  fay  %eay  ef  a  lawer  per  umH 
pneesarBi;  eoat 

The  witnesft  iat  SVP  tcatifietl  ihat  a 
survey  canducted  by  SVF  BMkeaircd.  tbat 
Iowa  handlef  s  have  appcexiakately  91 
percent  o£  the  sales,  ia  tiut  poitioaol 
Wbifte&ide  County  that  ia  pcoposed  being 
added  ta  tike  aaneting  atea.  lo 
HendeiMui  County,  be  said*  Iowa 
handkrs  bava  about  53  percent  of  the 
salea.  Ia  ttaacock  County,  be  said  Order 
32,  handlers  (Soalbem  UliaoU)  have  the 
majority  of  sales.  Haacoek  County. he 
said,  ia  included  in  the  pcoposal  Cor  the 
convenience  of  Iowa  handlera  because 
of  the  teq,uiiemciita  foe  repotting  inracea 
and  out-of-area  sale&. 

Iowa  handlera.  he  saidr  have  aboat  95 
perceak  of  the  sales  in  Henry  Couaty; 
about  72  percent  in  De»  Moines  CouiUy; 
about  64  percent  in  Lee  County  arKl 
abonf  94  percent  of  the  sales  ia  Van 
Buren  County.  He  said  in  fotaL  Iowa 
handTers  have  about  74  percent  of  the 
safes  un  ffie  Iowa  counties  proposed  to 
be  added. 

fn  the  Missouri  couafies  of  Harrisoa 
Mercer,  Putnam,  and  Schuyler,  Iowa 
haittflers,  he  said,  have  lOO  percent  of 
the  sales.  Ea.  Crundy,  he  raid,  fowa 
handlers  have  55  percent  of  the  sales. 
He  said  that  fan  Scotland  County  sales 
are  (ffvfded  equalTy  betv^'een  Iowa  and 
Illinnis  plants.  Order  32  pfants.  he  said, 
have  the  mafuritj  of  sates  in  Lewfs  and 
Clark  Counties.  The  mcFusfon  of  these 
two  counties,  he  said.  aFsn  ft  for  tfce 
convenience  of  the  Iowa  handlera  who 
have  to  report  separatefy  inheres  and 
out-of-area  salee.  fc  fotirf.  ke  said,  fowa 
handTera  here  W  percent  of  the  salies  in 
the  Mnsoon  counties  proposed  Eieiiig 
added  t9  tfar  Order  79  marketiar  area. 

TRe*  witness  tot  SVFeakf  that  for 
Granf  and  Crawford  Connfiee,  Iowa 
hamflere  hare  W  percent  of  the  salee. 


Upper  Midwest  handlera  here  29 
percent  and  Chicago  handlers  have  14 
pescaaft.  Ha  aaid  tlwit  afWing  these  t»o 
counttaa  t0  Ikft  Ordac  7»  Baiketog  area 
will  not  chon^  the  darcat  atatua  af  any 
plant  uades  ^^s  orda  or  flie 
daMiBr,atioo  o£  nilk  or  ttie  bkad  pdca 
in  either  aider. 

The  propaaent's  wUoes*  stated  that 
SVF  wished  to  aiodify  its  expanamt 
proposal  by  deletmg  Haaaack,  Lewie, 
and  Clark  Counties  becauae  the  survey 
showed  that  Order  7d  handlers  do  aot 
have  the  n^ocity  af  sales  ia  these 
counties. 

Aodersoa  Ericksoa  Dairy  Co^ 
although  it  did  not  present  testimony  at 
the  hearings  fiiad  a  brief  in  support  of 
theSVFpropoaalfli^ 

The  first  oiE  many  witnessea  to  testify 
in  oppaaitioo.  to  the  proposalj  was  a 
representative  for  Prairie  Farms  Dairy 
(PFD).  The  PFD  wknesa  said  that  their 
organisation,  although  it  has  a  joint 
venture  iniereat  ia  an  Order  30  pool 
plant  as  well  aa  a  jpint  venture  interest 
in  two  plants  regulated  ander  Order  79. 
was  testifying  on  behalf  of  their  solely 
owned  plants  pooled  an  the  Southern 
Illinois  market  (Order  32^ 

The  opponenrs  wftneaa  stated  that 
PFD  has  over  500  producers  located  in 
the  Order  32  marketing  area  and  that  it 
also  auiuiires  nvilk  bom  cooperab'vea 
whose  members  are  located  in  lowa^ 
Minnesota.  Wieconain  and  Dlinoia.  He 
said  that  the  SVF  proposal  could 
adversefy  impact  on  these  cooperatives 
and  their  ability  to  provide  milk  to  their 
Order  32  plants. 

The  PFD  witness  said  that  dieir 
immediate  concern  was  thefr 
distributing  plant  focafed  at  Quincy, 
nilnois  fAdams  Countyl.  He  said  that 
the  Qufncy  plant  receives  about  S 
million  pounds  of  milk  per  month  and 
utilizes  about  70  percent  of  this  milk  in 
Class  I.  The  Quincy  plant,  he  said,  is  in 
an  unregulated  county  with  large 
unregufafed  areas  around  Quincy. 

The  wftncss  for  PFD  testified  that  for 
the  past  12  monffrs  the  QmniTr  plant 
sales  averaged  about  five  percent  in 
Central  Bfinois  (Order  50t  about  19 
percent  in  Order  32  and  about  79 
percent  in  non-regufated  areaa.  He  said 
that  SVF  proposal  for  die  expansion  of 
the  marketrng  area^  prior  to  its 
modrlTcatJon  deleting  several  coimfies. 
wonW.  ktfve  made  ft  very  dtffrnihf  for  ft 
to  reraam  peofed  ondtr  Order  32.  He 
matntamed  tftat  the  expension  proposal 
would  not  solve  tffe  SVF  piublem  but 
would  sflfft  tfw  profclein  from  one 
cooperative  to  another. 

The  w  itness  for  PFD  tesfrfied  that 
aWiongh  they  did  not  do  rfteir  own 
survey  of  tJw  proposed  expansion,  ft  dfd 
CCTrpare  its  saiev  nt  tfw  vaifuus  tuuiifies 


with  SVFeatfmated  PFD  sale*.  He  sard 
that  there  i»  n«  ecomjnuc,  hfstorica!, 
pracffcal,  or  beneficia!  justJncatioB  for 
includthg  any  of  the  Misaourf,  fflinoia  or 
Iowa  comities  in  the  expansion  except 
for  the  fowa  cormties  of  Henry.  Des 
MoBKS,  and  the  ifimois  cuuiifj  of 
Henderson. 

The  opponent'*  witness  festifterf  that 
ite  exhibit  shows  that  for  Henderson 
and  Hancock  counties  in  Blbrois  in  totalL 
SVF  had  tS.l  percent  of  the  sales  in 
these  two  cotmties  and  that  SVP 
estimated  that  ITPD  had  02  percent  of  the 
sale*  In  the  two  eonntfes  wfiile  PFD** 
exhitift  shows  actual  sales  a*  25.7 
percent. 

The  representative  for  ITD  sard  that 
their  exhibit  shows  for  the  eight 
Missouri  counties  nt  total  SVF  ha*  T.§ 
percent  of  the  sales  in  those  counties 
and  that  SVF  estimated  PFD  had  299 
percent  of  the  total  connty  sales.  PfTT* 
exhibit  shows  actml  taHes  as  25.5 
percent. 

The  witness  svfd  that  Ae  WO  exhibit 
shows  that  for  dm  fbnr  Iowa  counties  in 
total.  SVF  had  2T.4  percent  and  SVF 
esthnated  that  PFD  had  8.9  percent  of 
those  sales  compared  to  PFD^s  actoa? 
sales  of  t9.1  percent. 

The  witness  for  the  opponent  testified 
that  for  March  1986,  the  Quincy  plant 
had  T9.a  percent  of  its  sales  ni  O^er  32 
and  ff  all  of  tfie  eoxnrties  oi  igiualfy 
proposed  by  SVF  would  bemme  part  of 
the  Order  79  marketing  area,  their 
Quincy  pfarrt  would  have  had  T5.8 
percent  of  their  sales  in  Order  79.  He 
sard  that  the  4.2  percent  dfnecence, 
which  equates  ta  about  20ff,000  pounds 
of  milk,  is  unacceptable  to  PFD. 

The  opponents  witness  proposed  that 
only  Henderson  County  fDlfnoisI  and 
Hijnry  and  Des  Kkrines  Counties  (lawaj 
be  included  Fn  the  expanded  marketing 
area.  These  three  cormties.  he  said, 
wouhf  give  SVF  about  5?  percent  of  dieir 
sales  fn  all  of  the  14  proposed  counties. 
He  said  that  altewing  the  tt  other 
counties  to  remain  as  unregulated  would 
allow  PFD  a  reasonable  safes  cushion 
between  Orders  32  end  79:  Of  fte  tl 
counties,  be  said,  the  Qtrincy  plant 
would  have  had  about  34  percent  of  the 
total  sales  compared  to  T3  percent  for 
SVP.  He  sard  that  for  die  three  counties 
that  PFD  suggests  be  added  to  Ifte 
marketing  area,  SVF  would  have  about 
23  percent  of  the  total  and  the  Qufncy 
plant  less  than  one  percent.  Ite  also 
indicated  that  PFD  could  support  adding 
the  townships  aanied  in  Whiteside 
County,  UTinoTS,  to  the  marketings  area. 
LanrfO^akes.  Inc.,  although  not 
presenting  testimony  st  the  hearing, 
fifed  a  brief  hr  support  of  PFD's  modified 
pi'oposal. 
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The  witness  for  PFD  testified  that  the 
120  Quincy  paodacan  «*e  locked  in 
southeast  lom.  amimit  M—oiui,  and 
western  Utimulm.  He  latd  dm  the  centrd 
locationi  in  Ibe  pnapoaed  two  Iffinm 
counties  are  on  the  average  only  68 
miles  from  Quincy  while  tlie^'  are  154 
miles  Iram  Dubuque.  Central  locations 
in  the  pcDpoaedknva  counties,  he  said, 
are  OB  the  aaara^e  74  miles  from  Quincy 
compved  to  aa  average  of  154  mdes 
from  Dubuque  He  said  that  central 
iocatioits  in  the  proposed  Missouri 
counties  show  tliat  on  avenge  they  are 
99  miles  from  Qumcy  wnile  befa^  196 
miles  from  Dubuque.  Efficiency  of 
distribution  alone,  he  said  should 
suppcH^  the  concept  that  this  area  is  best 
served  by  tbe  Quincy  plant  compared  to 
the  Dubuque  plant. 

Hie  witness  for  the  opponent  testified 
that  r^ulation  of  its  Quincy  plant  by 
Order  79  woold  be  devastating  to  PFD 
and  its  dairy  farmers.  For  example,  he 
said  that  the  Iriend  ptioe  to  dairy 
faxsners  associated  with  the  Quincy 
plant  ivouid  have  averaged  45  cents  less 
if  the  plant  had  been  regulated  by  the 
Iowa  order.  A  i5<xni  redoctioB  in  Uead 
prices  would  amount  to  over  $560JOOO  (or 
one  year,  accacdixig  to  the  tritaess  Laod- 
O-Lakes  and  Associated  Milk  IVoducers, 
Inc.,  he  aaid.  have  told  PFD  that  they 
could  not  deliver  miBc  to  QuJocy  at  these 
prices. 

The  representative  lor  PFD  said  that 
since  May  1987  PFD  has  been  receiving 
milk  from  SVF  into  its  joint  venture  pool 
distributing  plants  located  in  Iowa  Qty 
and  Des  Moines.  Iowa,  for  the  purpose 
of  helping  SVF  continue  to  qualify  the 
Dubuque  plant  on  Order  79. 

The  expanaioa  proposal,  he  said, 
would  encourage  SVF  to  increase  Us 
sales  into  this  newly  expanded  area,  so 
as  to  be  able  to  increase  its  sales  into 
Order  30.  He  said  that  PFD  would  be 
discouraged  from  expanding  into  the 
area  that  has  been  home  country  for  the 
Quincy  plant  for  over  50  years. 

Numennia  interested  parties  Aat  are 
either  dairy  farmer  cooperatives  or 
proprietary  handlers  regulated  imder  the 
Chicago  order  presented  testimony  in 
opposition  to  the  SVF  proposals.  In 
general,  such  opposition  expressed 
views  that  (1)  SVF  should  be  regulated 
under  tiw  Chicago  order  because  it  has 
greater  Class  I  route  dispositions  in  the 
Chicago  marketing  area  than  in  the  Iowa 
marketing  area;  (2)  SVF,  due  to  the 
higher  lovira  Uend  prices,  has  a 
competitive  advantage  over  Order  30 
regulated  handlers  in  obtaining  raw  milk 
supplies  in  some  areas  of  Wisconsin  and 
Illinois;  {S)  because  SVF  has  a  milk 
procurement  advantage,  it  also  has  an 
advantage  in  selling  packaged  milk 
(lower  sales  price).  Chicago  handlers 


have  lost  sales  aocoonts  to  SVF;  (4) 
SVFs  ptaWeas  an  its  «wb  dmi^  since 
SVF  BLllwutji  hmt  expanded  sales  cmtfets 
in  the  Chicageoaiket:  (5]  expansion  of 
the  Iowa  uiaii^gftig  area  now  will  lead 
to  forAv  expansion  in  the  fcttare;  (8)  the 
Chicago  and  Iowa  marketing  areas 
should  be  merged;  (7)  SVF  ac^vely 
seeks  (and  obtains]  contracts  to  supply 
nriflc  to  schools  and  colleges  in  the 
Clncage  marketing  area;  (83  adfing 
Orawford  and  Grant  Counties  in 
Wisconsin  to  the  Iowa  marketing  area 
woald  mcrease  the  Iowa  Wend  price  and 
decrease  the  Chicago  order  blend  price, 
and  thus  take  away  about  $1.8  raOlion 
per  year  from  Order  30  producers;  and 
(9]  die  evidence  shows  an  overlap  in  die 
milk  procurement  areas  of  the  Chicago 
and  Iowa  orders  sudi  that  the  Chicago 
raaiketing  area  sboidd  be  expanded. 
Therefore,  the  reootd  should  be  kept 
open  so  Aat  aMfional  proposals  on  this 
issue  could  be  wibiitted. 

In  addition,  OffC  ^fitnesses 
spedfically  opposed  all  the  SVF 
proposals  for  the  following  reasons; 

(1)  Failure  of  the  Department  of 
Agrioalt«n(USDA)  to  notify  aD 
interested  pet»aas  that  a  hearing  reqftest 
had  been  made  and  to  invite  conunents 
on  ad(fidonal  proposals; 

(2)  USDA'a  refusal  to  conskier  tiiat 
because  a  marketing  area  proposal 
would  be  heard,  then  all  other 
provisions  of  the  order  would  be  open 
for  proposed  anendments; 

(3)  Renawing  two  counties  from  the 
Chicago  maiketiBg  area  and  adding 
them  to  tbe  Iowa  marketing  area  wookl, 
in  effect,  amend  the  Chicago  order 
without  provktHig  Order  30  interested 
parties  an  opportaidty  to  submit 
additional  proponlr,  and 

(4)  The  proposal's  attempt  to 
dicuravent  the  pool  plant  pronsions  of 
the  Ctucago  ordiiR-  wfdK>at  a  proper 
notice  to  amend  the  order's  pwol  plant 
definition. 

Most  of  the  testimony  by  interested 
parties  regulated  under  the  Qiicagu 
order  concerned  opposition  to  continued 
pool  status  under  the  Iowa  order  for 
SVF'a  Duboqae  planL  However,  most  of 
that  testiflfUMiy  more  neariy  relates  to  the 
issue  of  a  lock-in  provision.  That  issue 
has  been  dealt  with  earlier  in  this 
docsmKit.  Therefore,  only  a  brief 
summary  of  the  Chicago  parties' 
positions  has  t>een  noted  here. 

A  vntaeas  for  Deters  All  Star  Dairy. 
Inc.  (Detersl,  said  that  Deters  operates 
an  unregolated  distributing  plant  in 
Quincy,  Ulinots,  with  about  15  percent  of 
its  sales  in  the  Iowa  Counties  of  Lee, 
Des  Moines,  Henry  and  VaBBHren;  tiw 
Mi8s<mri  Counties  of  Scotfond.  Putnam, 
Schuyler,  and  the  Illinois  Counties  of 
Hancock  and  Henderson.  He  said  ^at 


Deters  is  opposed  to  aD  of  ^e  proposals 
except  for  adding  the  Wisconsin 
Counties  of  Oawford  and  Grant  the 
Blinois  County  of  Whiteside  or  the 
Missouri  Counties  of  Grundy.  Harrison 
or  Mercer.  He  expansion  proposal,  he 
said  would  cause  Deters  to  become 
regulated,  resulting  in  an  Increase  In  its 
reporting  and  booMieeping  costs. 

Exceptions  to  the  recommended 
expauMiXi  of  the  lotva  marketing  area 
were  filad  by  aevtm  interested  parties. 
The  exceptixun  ranged  from  expressions 
of  ^stration  becauae  additional 
proposals  were  not  invited  prior  to  the 
hearing  to  allegations  that  the  Dairy 
Division  {AMS-USDA]  has  erred  ia  ite 
judgment  aad  cnuioDed  pooling  a  plant 
based  on  a  "sham"  ijaalificatioa 
mechanism.  Some  exceptioau  also 
claimed  that  the  ptDoedare  to  terminate 
two  countieB  frvn  the  rhicagp 
marketing  area  is  illegal  ance  it  woold 
amend  the  Chinayi  onders  withoat  a 
hearing. 

The  qaestnn  trf  vrhether  Ae  Secretary 
has  authority  lo  terminate  a  provision  of 
an  order  was  disctissed  in  the 
Recommended  Decision.  As  vre  stated 
dierein,  wadk  authority  is  tJear. 
Furtheimore,  the  procedures  followed  in 
announcing  and  conducting  the  hearing 
were  in  accordance  with  the 
Department's  Rules  of  Practice  and 
Procedure. 

The  on^y  exceptions  that  require 
further  response  relate  specifically  to 
the  marketing  area  issue.  Associated 
Milk  Producers.  lnc»  Morning  Glory 
Farms  Region,  again  raised  questions 
about  the  proponent's  data  that  were 
relied  on  in  reaching  the  Recommended 
decision.  Tlie  exception  objected  to  tbe 
marketing  area  expansion  because  (1) 
there  was  no  way  to  verify  SVFs  sales 
figores;  (2j  no  method  was  noted  iar 
calculating  percent  of  saks  by  other 
handlers;  [3}  no  listing  of  retail 
establishments  was  made  available,  and 
(4]  there  was  no  consideration  of 
changes  in  sales  over  time.  The 
following  observations  are  made  in 
response  to  these  objections: 

1.  Given  that  proponent's  sales  data 
r^n^sent  confidential  information,  il 
would  be  very  anusual  for  the  record  of 
an  amendment  proceeding  to  contain 
informabon  that  wonkl  allow 
verification  of  proponeDt's  sales  dilK 

2.  As  noted  in  the  Recommended 
Decioon,  estimates  of  sales  by  other 
handleTS  in  the  various  counties  were 
based  on  discasskm  widi  SVF 
customers  and  cm  in-store  otnervations; 

3.  A  hating  of  retail  estabHshments 
was  not  provided  at  the  hearing; 
however,  fte  proponent's  witness 
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indicated  that  the  survey  included  visits 
to  most  stores;  and 

4.  Since  the  SVF  sales  figures  were 
derived  from  annual  data  divided  by  12 
to  arrive  at  an  average  monthly  figure, 
the  element  of  time  was  reflected,  at 
least  with  respect  to  proponent's  data. 

In  its  exception,  CMPC  argues  that 
SVF  maintains  its  Dubuque  plant  as  a 
pool  plant  under  the  Iowa  order  through 
a  "sham"  mechanism,  and  states,  as  it 
did  in  its  brief,  that  the  record  fails  to 
disclose  details  of  SVFs  operations. 

It  should  be  noted  that  the  Chicago 
Regional  order,  in  its  definition  of  "pool 
plant"  (§  1030.7),  provides  that  the  term 
"pool  plant"  will  not  include  a  plant  that 
has  route  disposition  and  disposition  to 
pool  plants  qualified  on  the  basis  of 
route  dispositions  that  are  greater  under 
another  order  than  under  the  Chicago 
order.  This  mechanism,  the  combining  of 
route  disposition  with  shipments  to 
other  plants,  which  is  what  SVF  has 
reUed  on  to  keep  the  Dubuque  plant 
pooled  on  the  Iowa  order,  is  clearly 
recognized  under  the  Chicago  order. 

The  amount  of  information  about  its 
operations  that  SVF  revealed  for  the 
record  was  adequate  to  make  the 
decision  regarding  marketing  area.  Thus, 
we  find  no  basis  in  the  exceptions  for 
reaching  any  conclusions  different  from 
those  set  out  in  the  Recommended 
Decision. 

In  its  exceptions,  the  National 
Farmers  Organization  (NFO)  opposed 
the  Iowa  market  area  expansion.  NFO 
claimed  that  the  evaluation  of  producer 
blend  price  disparities  between  the 
Iowa  and  Chicago  orders  was  arbitrary 
and  capricious  because  it  ignored  the 
blend  price  advantage  that  SVF  has  in 
Grant  and  Crawford  counties.  The 
exception  also  stated  that  SVF  should 
not  be  allowed  to  increase  distribution 
of  large  amounts  of  milk  in  the  Chicago 
marketing  area  without  being  subject  to 
pooling  under  the  Chicago  order. 

On  the  first  point,  the  record  clearly 
indicates,  with  respect  to  Iowa 
producers,  that  if  the  Dubuque  plant 
becomes  pooled  under  the  Chicago 
order,  SVF  would  be  disadvantaged  in 
competing  for  local  milk  supplies.  On 
the  other  hand,  SVF  has  the  benefit  of  a 
higher  blend  price  under  the  Iowa  order 
when  competing  against  Chicago 
handlers  for  Wisconsin  milk  supplies. 
However,  the  record  shows  that 
handlers  regulated  under  other  orders 
that  have  blend  prices  higher  than  the 
Chigao  order  also  compete  for  supplies 
in  Wisconsin.  In  any  event,  these  facts 
are  not  of  utmost  importance  in  deciding 
the  marketing  area  questions. 

On  the  second  point,  this  decision 
does  not  convey  to  SVF  any  immunity 
against  the  Dubuque  plant  becoming 


fully  regulated  under  the  Chicago  order. 
That  could  still  happen  if  Class  I 
dispositions  in  the  Chicago  marketing 
area  in  the  future  became  greater  than 
Class  I  dispositions  in  the  Iowa 
marketing  area.  This  was  clearly  stated 
in  the  recommended  decision  and  is 
repeated  here.  The  exceptions  are 
therefore  denied. 

Specific  territories  to  be  added  to  the 
marketing  area. — (a)  Illinois  territory: 
The  unregulated  townships  in  Whiteside 
County  and  Henderson  County  should 
be  added  to  the  Iowa  marketing  area.  In 
Whiteside  County,  the  13  townships  are 
predominantly  served  by  Iowa  handlers, 
whose  Class  I  sales  in  the  area  are 
estimated  at  over  90  percent  of  the  total. 

In  Henderson  County,  SVF  reported 
its  own  sales  and  estimated  sales  for 
one  other  Order  79  handler  to  comprise 
53  percent  of  total  Class  I  sales.  SVFs 
survey  resulted  in  an  estimate  that 
Prairie  Farms  (Quincy)  had  about  28 
percent  of  the  sales  and  that  another 
Order  32  plant  had  19  percent.  The  only 
other  data  submitted  at  the  hearing  was 
by  the  Prairie  Farms  Dairy 
representative.  His  data  showed  that  the 
Quincy  plant's  sales  amounted  to  only 
one  percent  of  the  estimated  total  in 
Henderson  County.  This  is  a  large 
discrepancy  (28  percent  versus  one 
percent).  The  SVF  estimate  of  the 
Quincy  plant's  sales  were  larger  than 
actual.  Since  it  is  clear  the  survey  did 
not  over-estimate  the  Order  79  sales,  it 
is  probable  that  the  53  percent  of  total 
estimate  may  be  too  low.  Henderson 
County's  Class  I  sales  appear  to  come 
mostly  (more  than  half,  at  least)  from 
Iowa  handlers'  plants.  Accordingly. 
Henderson  County  should  be  identified 
as  part  of  the  marketing  area  for  the 
Iowa  order. 

(b)  Iowa  territory:  Henry,  Des  Moines, 
and  Van  Buren  Counties,  which  now  are 
unregulated,  should  be  included  in  the 
Iowa  marketing  area.  Iowa  handlers  are 
estimated  to  have  about  90  percent  of 
the  Class  I  sales  in  Henry  and  Van 
Buren  Counties,  and  about  70  percent  in 
Des  Moines  Coimty.  The  Prairie  Farms 
representative  presented  data  on  its 
sales  in  Henry  and  Van  Buren  Counties, 
which  showed  less  sales  than  estimated 
by  SVF.  A  witness  for  Deters  Dairy. 
Quincy,  Illinois,  indicated  that  any  sales 
from  its  plant  In  these  counties  would  be 
very  small.  Therefore,  there  is  no  reason 
to  question  whether  Iowa  handlers 
predominate  in  service  to  these 
counties.  No  one  offered  any  data  other 
than  SVFs  estimate  of  sales  in  Des 
Moines  County. 

Lee  County  also  was  proposed  to  be 
in  the  marketing  area.  SVFs  estimated 
total  distribution  in  this  county  was 
804,358  pounds,  of  which  SVF 


distributed  173,339  pounds  and 
estimated  another  43  percent  of  the  total 
to  have  been  distributed  by  two  other 
Iowa  handlers.  SVF  estimated  that 
Prairie  Farms  Dairy,  Quincy,  Illinois, 
had  another  20  percent,  which  left  16 
percent  divided  almost  equally  among 
three  other  non-Iowa  order  handlers. 
However,  the  Prairie  Farms  witness 
testified  that  actual  sales  in  Lee  County 
from  its  Quincy  plant  amounted  to 
396,352  pounds,  or  49.3  percent  of 
estimated  total  consumption,  rather  than 
the  20  percent  figure  noted  above.  This 
discrepancy  cannot  be  explained  from 
information  available  in  the  record. 
Thus,  assuming  that  the  estimated  total 
consumption  figure  for  Lee  County  is 
reasonable,  it  cannot  be  concluded  that 
Iowa  handlers  have  a  majority  of  Class  I 
distribution  in  the  County.  Accordingly, 
Lee  County  should  not  be  identified  as 
part  of  the  marketing  area  for  the  Iowa 
order. 

(c)  Missouri  territory:  Five  of  the  eight 
proposed  imregulated  Missouri  counties 
should  be  added  to  the  marketing  area. 
They  are:  Gnmdy,  Harrison,  Mercer, 
Putnam,  and  Schuyler  Counties.  The 
other  three  (Clark.  Lewis,  and  Scotland) 
should  remain  unregulated. 

Class  I  consumption  in  Grundy 
County  was  estimated  by  SVF  to  be 
about  223,000  pounds  per  month.  SVFs 
sales  in  Grundy  County  are  small,  at 
about  6,000  pounds,  while  sales  by  other 
Iowa  handlers  were  projected  by  SVF  to 
be  more  than  50  percent  of  the  total. 
However,  SVF  overestimated  the 
amount  of  milk  distributed  in  Grundy 
County  by  Prairie  Farms  of  Quincy.  At 
the  hearing,  Deters  Dairy  indicated  that 
they  had  no  problem  with  Gnmdy 
County  being  added  to  the  marketing 
area  of  the  Iowa  order.  Thus  it  appears 
that  Iowa  handlers  have  at  least  55 
percent  of  the  Class  I  disposition  in 
Grundy  County.  Harrison  and  Mercer 
Counties  also  should  be  included  in  the 
marketing  area.  SVFs  survey  indicated 
virtually  all  of  the  Class  I  milk  in  both 
counties  was  distributed  by  plants 
regulated  under  the  Iowa  order.  There 
was  no  contrary  evidence  concerning 
these  counties. 

SVFs  survey  of  Putnam  County 
indicated  that  virtually  all  the  Class  I 
milk  was  distributed  in  the  County  by 
Iowa  order  handlers.  The  witness  for 
Deters  Dairy  indicated  that  any  milk 
distributed  from  the  Quincy  plan  would 
be  small,  and  was  not  sure  whether  it 
would  include  any  Class  I  milk  at  all. 
Thus,  there  is  a  sound  basis  in  the 
record  to  include  Putnam  County. 

The  preceding  paragraph  could  apply 
to  Schuyler  County  as  well,  since  the 
SVF  survey  found  only  products 
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distributed  by  Iowa  handlere.  However, 
the  representative  for  Deters  Dairy 
indicated  that  here,  too.  there  might  be  a 
very  small  aino>aiit  of  Glass  I  oiilk 
dispositions  by  a  distributor,  but  not  any 
direct  distribution  by  Deters.  So,  in 
Schuyler  Couaty,  the  evidence  leads  to  a 
conclusion  tiiat  Iowa  handlers  have 
nearly  all  if  not  alL  of  the  Class  I  sales. 

Clark.  Lewisi.  and  Scotland  Counties, 
should  not  be  added  to  the  Iowa 
marketing  area.  The  first  two  were 
dropped  from  the  proposal  by  the 
proponents.  Moreover,  the  sales  data 
would  not  support  the  proposal.  The 
later,  Scotland  County,  should  not  be 
included  because  there  is  at  least  a  50 
percent  discr^iancy  in  sales  survey 
results.  SVF's  survey  indicated  100 
percent  of  the  tales  in  Scotland  County 
came  from  Iowa  order  plants.  Prairie 
Farms,  on  the  other  hand,  indicated  that 
it's  Quincy  plant  had  route  sales  equal 
to  58  percent  of  the  estimated 
consumptioFL  This  discrepancy  remains 
unresolved.  The  available  data  do  not 
permit  a  conclusion  that  Scotland  is 
served  primarily  by  Iowa  plants. 
Therefore,  the  inclusion  of  Scotland 
County  must  be  denied. 

In  several  of  these  counties,  the  sales 
by  SVF  are  a  small  proportion  of  the 
total.  However,  what  is  most  important 
in  this  case  is  whether  the  predominant 
distributors  of  Class  I  milk  are  handlers 
regulated  by  the  Iowa  order. 

Deters,  in  its  testimony  and  in  its 
brief,  took  the  view  that  several  of  the 
proposed  counties  should  not  be  added 
to  the  marketing  area  because  no 
evidence  can  be  fotmd  that  disorderly 
marketing  conditions  exist  It  is  not 
necessary  that  disorderly  marketing 
conditions  exist  before  a  county  or  other 
parcel  of  territory  may  be  annexed  to  a 
marketing  area.  While  other  factors  may 
be  involved,  the  priiKipal  basis  for 
defining  maiiceting  areas  under  the 
Federal  milk  maricetiiig  order  program 
long  has  been  that  a  maiketing  area 
defines  a  common  sales  area  served 
primarily  by  competing  handlers.  If  that 
condition  exists,  aiHi  it  does  in  most  of 
the  counties  discussed  thus  far.  then  the 
absence  of  market  disorder  is  of  no 
consequence.  A  major  purpose  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  is  to  promote  ordoiy  isariceting. 
It  is  not  a  prerequisite  that  disorderly 
marketing  most  exist  before  this  goal  of 
the  Act  may  be  achieved. 

The  territory  in  Illiiiois,  Iowa,  and 
Missouri  tha^  should  be  added  to  the 
Iowa  marketing  area  should  have  no 
impact  on  the  regulatory  status  at  the 
Prairie  Farms  plant  at  Quincy.  and  only 
minimal  impact  upon  Deters  Dairy, 
which  is  unregulated. 


The  representative  of  Prairie  Farms 
introduced  and  exhibit  showing  the 
route  sales  by  its  Quincy,  Illinois,  plant 
in  the  coonties  proposed  to  be  part  of 
the  Iowa  marketing  order.  The  total 
shown  for  March  1988  was  871.842 
pounds.  The  vritness  expressed  concern 
that  this  amount  was  large  enough  that 
any  increase  in  sales  in  the  Iowa  order 
could  cause  the  plant  to  flip  over  to 
regulation  under  the  Iowa  order. 
However,  the  plant's  sales  in  the  nine 
counties  adopted  in  this  decision 
amounted  to  only  115.273  pounds,  or 
only  13  percent  of  Ae  total  sales  is  the 
counties  originaily  prcq>osed  by  SVF. 
This  should  •ninimf7»»  any  concern  of 
Prairie  Farms  that  expanding  the  Iowa 
order  could  cause  its  Quincy  plant  to 
shift  to  the  Iowa  order. 

Mid-Aaoerican  Diarymen.  Inc.  and 
Prairie  Fanns  Dairy.  Inc.  both  took 
exceptioD  to  indnding  the  five  Missouri 
counties  in  the  marketing  area.  Both 
pointed  out  that  SVF  does  not  have  a 
large  volume  of  sales  in  the  Missouri 
counties.  Also,  they  claimed  that 
handler  costs  would  be  increased  due  to 
having  to  report  separately  the  sale  in 
Missouri.  The  Prairie  Farms  exception 
also  notes  tiiat  the  State  of  Missouri 
assesses  a  fee  on  milk  sold  on  motes  in 
the  state.  However,  we  see  no  reason 
why  this  information  should  have  any 
bearing  on  the  issue  under  discussion 
here. 

The  SVF  distribution  vohime  in  these 
five  counties  is  unall.  However,  the 
decision  to  iridude  these  counties  in  the 
marketing  area  is  based  on  the 
percental  of  sales  in  each  county  that 
was  distributed  by  plants  regulated 
under  the  Iowa  order.  This  is  the  same 
basis  for  including  in  the  Iowa 
marketing  area  other  territoriM  in  other 
states  as  well. 

On  the  matter  of  additimal  reporting 
burden,  there  is  no  indication  in  the 
record  that  the  type  of  accounting 
changes  required  by  indnding  the  five 
Missouri  counties  will  result  in  the 
burden  of  regulation  being  iiicreased  by 
any  significant  amount  for  plants  that 
already  are  fully  regulated  under  a 
federal  milk  order.  In  {act  we  note  diat 
Anderson-Erickson  Dairy  Co..  ivfaich 
operates  a  pool  plant  in  Des  Moines, 
Iowa,  and  which  distributes  milk  on 
routes  in  the  five  Missouri  counties,  filed 
comments  supporting  the  Recommended 
Decisian  with  regard  to  expansion  of  the 
marketing  area.  Accordingly,  we 
reaffirm  that  the  Iowa  marketing  area 
should  be  expanded  to  indude  the  five 
Missouri  counties.  Therefore,  the 
exceptions  on  this  issue  are  denied. 

With  regard  to  Deters  Dairy,  it  is  not 
possible  to  state  exactly  what  portion  of 


its  Class  I  distribution  wiD  be  partially 
regulated  under  the  expanded  Iowa 
order.  However,  in  the  nine  counties  in 
Illinois.  Iowa,  and  Misnari.  Deter's 
witness  indicated  only  very  small,  or 
perfaaps  no  sales  at  alL  Therefore,  it  is 
expected  that  any  impact  upon  Deters 
due  to  this  action  would  be  minimal  in 
that  the  plant  would  be  only  partially 
regulated. 

As  the  operator  of  a  partially 
regulated  distributing  plant  Deters 
would  be  required  to  pay  an 
administrative  assessment  on  the  total 
hundredwieghts  of  route  dispositions  in 
the  marketing  area,  less  any  receipts  of 
milk  priced  as  Class  I  milk  under  a 
Federal  order.  The  aiaximum 
assessment  rate  for  this  purpose  is  four 
cents  per  hundredweight 

AdditionaUy.  Deters  would  have  the 
option  to  have  any  further  obligation 
computed  under  one  of  the  following: 

1.  Compute  the  handler's  total  value  of 
milk  at  the  order's  class  prices  just  as  if 
the  plant  were  a  fuQy  regulated  pool 
plant.  Subtract  payments  made  for  milk 
that  would  have  been  producer  milk  if 
the  plant  had  been  fully  regulated.  Any 
positive  difference  would  be  paid  to  the 
producer-settlement  fuixL 

2.  An  amount  computed  by 
multiplying  the  total  hundredweights  of 
route  dispositions  in  the  marketing  area, 
less  any  receipts  at  the  plant  of  milk 
priced  as  Class  I  milk  under  a  Federal 
order,  by  &e  difference  between  the 
applicable  Class  I  and  uniform  prices 
would  be  paid  to  the  producer- 
settlement  fund.  If  the  plant  received 
milk  priced  as  Class  I  milk  under  a 
Federal  order  in  an  amount  at  least 
equal  to  the  in-area  route  dispositions, 
there  would  be  no  obligation. 

In  order  to  determine  the  payment 
obligations  referred  to  above.  Deters 
would  be  subject  to  certain  reporting 
requirements  of  the  order. 

Deters  undoubtedly  operates  a  small 
business.  Although  the  options  just 
described  are  available  to  any  handler 
diat  operates  a  partially  regulated 
distributing  plant,  they  do  provide  a 
small  business  with  choices  that  can 
help  minimize  the  impact  of  even  partial 
regulation. 

(d)  Wisconsin  territory:  The 
mariceting  area  of  the  Iowa  order  should 
be  expanded  to  indude  Crawford  and 
Grant  Counties  in  Wisconsin.  Both  of 
these  counties  are  ciKrentiy  included  in 
the  mariceting  area  lor  the  Chicago 
Regional  order. 

The  daU  submitted  by  SVF  in  its  sales 
survey  includfd  estimates  for  these  two 
counties.  These  estimates  show  that 
Chicago  order  handlers  account  for  an 
estimated  8  percent  of  the  route 
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dispositions  in  Crawford  County,  and  16 
percent  in  Grant  County.  The  actual 
sales  by  SVF  in  these  counties  represent 
54  and  70  percent  of  estimated 
consumption  in  Crawford  and  Grant 
Counties,  respectively.  The  remainder 
was  estimated  to  be  distributed  by  a 
handler  regulated  under  the  Upper 
Midwest  milk  order. 

At  the  hearing,  a  representative  for 
Dean  Foods  indicated  through  cross- 
examination  that  his  firm's  route 
disposition  amounted  to  some  13.6 
percent  of  the  total  in  Crawford  County, 
rather  than  8  percent  as  shown  on  the 
SVF  exhibit.  It  must  be  noted  that  the 
exhibit  does  not  list  Dean  Foods  as  a 
distributor  in  Crawford  County,  but  does 
show  Dean  Foods  as  distributing  8 
percent  of  the  total  estimated  routes 
sales  of  fluid  milk  products  in  Grant 
County.  This  raises  a  question  as  to 
whether  the  SVF  survey  erred  in  not 
picking  up  Dean  as  a  distributor  in 
Crawford  County,  or  whether  the  Dean 
representative  misspoke  in  his  question 
to  a  AMPI  witness.  It  makes  little 
difference  because  the  sales  figures 
quoted  for  SVF  are  based  on  actual 
sales  ngures,  whereas  the  percentages 
indicated  for  other  distributors  are 
estimates.  Thus,  if  the  estimated  total 
consumption  figures  are  about  right,  an 
error  in  estimates  for  other  distributors 
would  not  change  the  conclusion  that  an 
Iowa  handler,  SVF,  is  the  largest 
distributor  with  more  than  half  of  the 
Class  I  milk  in  both  counties.  This  being 
the  case,  both  counties  should  be 
identified  as  part  of  the  Iowa  order 
marketing  area,  rather  than  the  Chicago 
Regional  order  marketing  area,  based  on 
current  marketir.g  conditions  as 
revealed  in  the  record  of  this 
proceeding.  In  defming  an  order 
marketing  area,  the  major  consideration 
is  which  competing  handlers  are  the 
principal  distributors  of  milk  within  the 
territory  under  consideration. 

It  is  noted  that  there  were  no 
distributing  plants  under  either  order  in 
either  county  in  May  1988.  However, 
there  were  four  reserve  supply  plants 
under  the  Chicago  order  that  were 
located  in  these  counties,  and  two 
supply  plants  pooled  under  the  Iowa 
order  located  therein. 

Crawford  and  Grant  Counties  clearly 
are  areas  where  there  is  overlapping  of 
supplies  for  both  the  Chicago  and  Iowa 
orders.  The  evidence  in  the  record 
indicates  also  that  there  is  keen 
competition  for  those  supplies.  In 
December  1987  the  producers  located  in 
the  two  counties  were  about  evenly 
divided  between  the  two  orders,  with  a 
few  more  producers  and  a  little  bit  more 


milk  that  participated  in  the  Iowa 
market  than  in  the  Chicago  market. 

The  facts  just  noted  do  not  weigh 
heavily  in  favor  of  inclusion  of  two 
counties  in  either  marketing  area  based 
on  sources  of  milk  supply.  Therefore,  the 
question  of  which  order's  handlers 
distribute  more  milk  in  the  two  counties 
takes  on  added  importance  as  a 
determining  factor  concerning  which 
marketing  area  should  include  the  two 
counties.  In  this  regard,  this  record 
clearly  supports  a  conclusion  that 
Crawford  and  Grant  Counties  in 
Wisconsin  have  a  stronger  association 
with  the  Iowa  market  than  with  any 
other  market  for  which  data  were 
provided  at  the  hearing. 

The  Wisconsin  Cheese  Makers 
Association  (WCMA)  also  filed  an 
exception  in  opposition  to  adding 
Crawford  and  Grant  counties  to  the 
Iowa  marketing  area.  WCMA  claims 
that  the  expansion  would  have  a 
substantial  impact  on  small  business 
and  would  be  disruptive  to  normal 
marketing  of  milk.  According  to  the 
exception,  handlers  under  the  Iowa 
order  will  further  extend  milk 
procurement  in  the  Chicago  marketing 
area.  Also  Iowa  handlers  will  increase 
their  Class  I  sales,  which  translates  into 
a  loss  of  Class  I  sales  by  Chicago  order 
handlers.  This  in  turn  will  reduce  the 
Chicago  order  blend  prices  and  further 
increase  the  blend  price  disparity 
between  the  two  orders. 

The  comments  by  WCMA  are 
speculative.  First,  changing  the  two 
counties  from  the  Chicago  order  area  to 
the  Iowa  order  area  will  not  change  the 
regulatory  status  of  any  plants.  Thus, 
there  will  be  no  switching  of  producers 
from  one  order  to  another.  Second,  the 
change  has  no  effect  upon  the  ability  of 
Iowa  handlers  to  entice  milk  supplies 
away  from  Order  30  handlers.  There 
simply  is  no  connection  between  which 
marketing  area  includes  the  two 
counties  and  the  abiUty  of  Iowa  order 
handlers  to  solicit  milk  supplies  therein. 
Finally,  it  is  unknown  whether  Iowa 
handlers  will  expand  their  sales  into  the 
Chicago  marketing  area.  However,  if 
SVF  further  expands  its  sales,  it  still 
could  become  subject  to  Chicago  order 
regiilation. 

The  Notice  of  Hearing  invited  specific 
comments  on  the  probable  regulatory 
and  informational  impact  of  the  hearing 
proposals  on  small  businesses.  Only  one 
handler  testified  directly  in  this  regard 
and  we  have  responded  in  that  case 
elsewhere  in  this  decision.  Otherwise, 
the  Department  believes  that  any 
negative  impact  of  the  changes  adopted 
in  this  decision  will  not  be  substantial 
enough  to  cause  concern.  Moreover, 


when  various  witnesses  were 
questioned  on  this  subject,  the  majority 
of  them  were  either  noncommittal  or 
stated  that  there  would  be  a  negative 
impact  without  specifying  the  exact 
nature  or  scope  of  the  impact  and 
without  offering  any  evidence  in  support 
of  their  statements.  In  other  cases, 
opposing  views  were  expressed.  For 
example,  one  witness  indicated  that  if 
the  proposals  were  adopted,  some 
supply  plants  regulated  under  the 
Chicago  order  could  have  difficulty 
finding  bottling  plants  to  accept 
shipments  of  milk  that  the  supply  plants 
are  required  to  make.  However,  another 
witness  expressed  no  concern  in  this 
regard,  because,  in  his  view,  Chicago 
handlers  always  need  milk. 

Exceptions  also  were  filed  on  behalf 
of  the  Trade  Association  of  Proprietary 
Plants.  However,  while  enumerating 
several  points  of  disagreement  with  the 
recommended  decision,  the  exceptions 
contained  argiunents  that  already  have 
been  considered.  The  exceptions, 
therefore,  are  denied. 

At  the  hearing,  and  in  certain  briefs 
filed,  the  validity  of  the  sales  survey 
conducted  by  or  for  SVF  was 
questioned.  Briefly  stated,  the  estimates 
were  made  as  follows: 

(1)  SVF  estimated  consumption  of 
fluid  milk  products  for  each  county  in 
the  following  manner 

— Used  a  national  average  aimual  per 
capita  consumption  figure  (source — 
Milk  Industry  Foundation. 
Washington,  DC)  divided  by  365  to  get 
a  per  capita  consumption  figure  of  .622 
pounds  per  day. 

— Use  population  data  based  on  the  1960 
U.S.  Census,  adjusted  to  1985 
(source — Rand  McNally  Atlas). 

— Multiplied  the  population  for  a  given 
county  by  the  daily  per  capita 
consiunption  figure,  and  multiplied  the 
result  by  30  to  get  an  estimate  of  total 
monthly  fiuid  milk  products 
consumption. 

(2)  The  sales  figures  for  SVF  are 
annual  sales  divided  by  12  to  produce  a 
monthly  figure. 

(3)  The  estimated  percentages  of  total 
sales  in  each  county  by  handlers  other 
than  SVF  were  arrived  at  through 
discussions  with  customers  and  by  on- 
site  observations  in  "Practically  every 
store  of  any  consequence." 

There  is  no  doubt  that  the 
methodology  employed  by  SVF  did  not 
produce  perfectly  accurate  results.  The 
testimony  by  Prairie  Farms'  witness 
indicating  actual  sales  figures  different 
from  those  estimated  by  SVF  clearly 
shows  this.  Nevertheless,  such 
differences  did  not  change  the  critical 
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question  erf  whether  kiwa  handlers  were 
the  dorainant  dtstnbatan  in  a  giveo 
county  in  moat  casea.  Where  tncfa 
differences  appeared  to  raise  a  seriaaa 
question  in  that  regard,  the  county  am 
not  indaded  in  tlie  marketing  area 
expansion.  It  also  must  be  noted  that 
except  for  Prairie  Farms,  no  ene  dae 
produced  specific  sales  data.  By  and 
large,  SVFs  estimate*  remained 
unchallenged  and  uncontradicted. 
Accordingly,  they  must  be  regarded  in 
this  record  as  reasonable  estimates, 
except  as  otherwise  noted  in  the 
discussions  of  the  individual  coimties. 

The  current  issue  of  whether 
Crawford  and  Grant  Counties  in 
Wisconnn  should  be  in  the  iowa 
marketing  area  is  quite  aimiiar  to  an 
earlier  question  involving  eight  counties 
in  northwestern  Indiana.  The  eight 
counties.  foraietl|r  known  as  the 
Northwestern  Indiana  marketing  area 
were  included  in  the  Chii»go  Regional 
marketing  area  when  tiiat  order  was 
promulgated  on  fnly  1, 1968.  However, 
only  a  few  months  later  it  was  found 
that  the  inclusion  of  thoM  counties  in 
the  Chicago  Re^onaJ  marketing  area 
had  caused  major  competitive  probtems 
for  12  small  local  handlers  because  they 
were  not  regulated  in  a  way  that  insured 
a  milk  cost  comparable  widi  their  main 
coBipetition.  This  occurred  because  the 
bleiid  price  wuler  the  Chicago  nder 
would  be  lower  than  the  onifonn  prices 
as  computed  under  the  foraier 
Northwestern  Indiana  order.  For 
example,  the  decision  notes  tliat  under 
the  Chicafo  ovder  the  biaMl  price  at 
Northwestera  Indiana  plaato  "*  *  *  is 
expected  to  average  more  than  30  cents 
below  the  prices  received  by  Indiana 
producers  shipping  to  Fort  Wayne  or 
Indianapolis."  Accordingly,  the  eight 
counties  were  removed  from  the 
Chicago  order  and  were  included  in  the 
new  Indiana  marlceting  area.^ 

The  record  in  this  proceeding  clearly 
demonstrates  that  SVF's  Dubuque  plant 
would  be  competitively  disadvantaged 
in  competing  with  other  plants  regulated 
by  the  Iowa  order  for  local  sujiplies  ot 
milk  if  it  became  regulated  under  the 
Chicago  order.  Thus,  this  decision 
parallels  in  many  ways  the  1868 
decision  to  remove  the  eight 
northwestern  Indiana  counties  from  the 
Chicago  Regional  marketing  area. 

Including  Crawford  and  Grant 
Counties  in  the  Iowa  marketing  area. 
based  on  the  fact  that  Iowa  regulated 
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handlen  hare  die  majority  of  Class  I 
dispositians  in  those  coanties,  will 
lessen  the  likeldiobd  Aat  die  Dubuque 
plant  will  switdi  to  regulation  under  the 
Chicago  order.  However,  if  SVF 
continues  to  expand  its  sales  in  die 
remaiiider  of  die  Chicago  marketing 
area,  aocfa  action  aeveitheleaa  oould 
bring  about  aucfa  a  shift 

The  principal  opposition  to  expanding 
the  majketii^  area  came  from 
cocfwratives  and  kaaders  subject  to  the 
Chicago  Reponal  order.  In  their  view,  if 
SVF  had  greater  route  dispositions  in 
the  Chicago  maH^eting  area  than  in  tiie 
Iowa  area,  then  the  Dubuque  plant 
should  be  eeguiated  under  the  Chicago 
order.  Odwravise,  SVF  should  reduce 
distribution  in  tiie  Chicago  marketing 
area.  The  Chicago  intenaled  parties 
also  held  that  SVF  has  «n  advantage 
over  Chicago  oooperativeB  and  handlen 
in  competing  for  producer  milk  supplies 
in  Wisconsin  so  long  as  SVF  is  regulated 
under  the  Iowa  order,  wfaidi  has  a 
higher  onifani  price  than  tlw  Chicago 
order.  They  also  urged  that  other 
aveoues  should  be  pursued,  snch  as 
revising  the  location  adjustment 
provlsiosw  of  tha  Chicago  order,  merging 
ordeiB,  sad  BTtpaniting  die  Chicago 
marketing  area  to  iachide  the  territory 
previously  regelated  by  the  Quad  Cities- 
Dubuque  milk  ordai;  which  is  part  of  the 
marketing  area  of  the  current  Iowa 
order. 

Accordingly.  Counsel  for  CMPC 
moved  that  this  proceeding  should  be 
terminated  without  issuing  a 
recoouneoded  or  final  decision.  The 
basis  far  the  motion  was  that  SVF  failed 
to  provide  the  data  necessary  to  peiaut 
the  Secretary  to  reach  a  decision  on  the 
merits  of  die  proposals  considered  at  the 
hearing.  Alternatively,  he  urged  that  the 
record  be  kept  open  so  that  other 
proposals  not  heard  could  be  considered 
at  a  continnatioo  of  the  hearing. 

The  issaaaoe  of  Hds  docaneat 
constitutes  a  denial  of  the  motion  to 
terminate  the  proceeding  at  to  keep  the 
record  open.  As  noted  earlier,  the 
limited  lodc-in  provision  that  is  adapted 
cannot  be  made  effective  with  respect  to 
the  Chicago  order  for  the  reason  stated. 
Alsa  the  proposal  raised  at  the  iiearing 
for  a  permanent  iock-in  is  denied  for  the 
reasons  stated.  The  remaining  issue, 
marketing  area  expansian,  can  be,  and 
has  beea  appropriately  decided  based 
on  tiie  information  obtained  at  the 
hearing.  Therefore,  it  is  conchided  that  it 
would  serve  no  usehd  purpose  to  reopen 
the  hearing  to  consider  additionai 
proposals  at  this  time.  Such  action 
would  oaly  mnn  to  deday  tiie  timely 
issuance  of  appropriate  action  based  cea 
the  hearing  record. 


it  most  be  recognized  that  the  United 
mnketiag  wea  expansion  adopted 
hereto  nay  iwt  provide  a  permanent 
solution  to  die  issues  raised  at  IfasB 
proceeding.  Rather,  it  may  serve  as  a 
stop-gap  approach  to  SVFs  problem  of 
regulatory  status  while  die  dairy 
industry  to  the  areas  towihred  searches 
for  a  broader  based  longer-tem 
solution.  Some  of  the  information 
introduced  in  this  proceeding  suggests 
tliat  the  industry  needs  to  study  die 
question  of  wder  mergers  or  odier 
possible  actions.  However,  there  to  no 
indication  at  this  point  diet  such  studies 
are  under  way  or  that  any  consensus 
exists  about  wiiat  type  of  action  to 
pursae  to  tiie  future.  Therefore,  this 
proceeding  should  be  completed  to  a 
tjmely  fashtoa,  If  and  adwn  the  industry 
is  ready  la  ptosoe  some  other  action,  a 
new  prooeeiding  can  be  requested. 

Tlie  Chicago  interested  parties  also 
objected  vigoroasly  to  tiie  fact  that  the 
Chicago  order  was  not  open  for 
amendment  in  die  procee<fing,  especially 
with  regard  to  the  two  Wisconsin 
counties  considered  for  addition  to  (he 
Iowa  marlcetiagana.  In  the  Chicago 
parties'  views,  the  Secretary  could  not 
delete  thoae  counties  from  die  definiti<Mi 
of  the  Qiicago  order  marketing  area 
without  a  pnx:eeding  to  amend  tlie 
Chicago  order. 

In  response  we  note  that  all 
cooperatives  and  handlen  that  supply 
milk  to  or  are  felly  regulated  under  the 
Chicago  order  were  sent  a  oapj  of  the 
Hearing  Notice.  That  notice  advised 
such  parties  of  the  natiire  of  the 
proposal  and  invited  any  interested 
parties  to  participate  m  the  hearing  and 
to  address  specifically  the  question  of 
whether  the  counties  should  be  part  of 
the  Iowa  marketing  area.  Even  though 
the  provisioos  ai  the  Chicago  order  yrere 
not  open  for  amendment  those  who  may 
be  directly  affected  by  tins  proceeding 
were  so  notified  and  provided  an 
opportunity  to  testify  or  otherwise 
submit  evidence  regarding  the  proposals 
submitted  by  SVF.  No  one  was  denied 
an  opportunity  to  be  heard  on  this  issue. 

At  issue  is  the  question  of  which 
mechanism  to  employ  to  implement 
findings  based  on  a  public  hearing.  This 
decision  finds  that  Crawford  and  Grant 
Counties  in  Wisconsin  should  be 
indoded  to  the  iowa  maiketiog  area 
rather  than  to  the  Chicago  marketing 
area.  In  order  to  implement  these 
findings,  two  steps  ore  necessary.  One  is 
to  add  the  tenitory  to  the  iowa 
mariceting  area  by  amendment  of  the 
Iowa  order.  The  other  step  tovolves 
removing  the  territory  froia  the 
proviston  defining  tiie  Chicago  order 
maiketiag  area.  Tliis  may  be  done  eidier 
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of  two  ways.  One  way  is  to  amend  the 
Chicago  order.  That  cannot  be  done  in 
this  Instance  because  the  Chicago  order 
was  not  open  in  this  proceding. 
However,  the  Secretary  is  required  by 
S  608c(16](A)(i)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  (the 
Act)  to  terminate  or  suspend  operation 
of  any  order  or  provision  of  an  order 
that  he  Rnds  obstructs  or  does  not  tend 
to  effectuate  the  declared  policy  of  the 
Act.  Because  it  has  been  determined,  on 
the  basis  of  a  properly  noticed  public 
hearing,  that  the  two  Wisconsin 
counties  should  be  included  in  the 
marketing  area  detined  by  the  Iowa 
order,  it  would  be  only  logical  to 
conclude  that  the  two  counties  should 
not  remain  under  the  Chicago  order. 
This  finding  would  be  implemented  by 
terminating  that  part  of  the  Chicago 
order  which  provides  that  the  two 
counties  in  question  are  included  under 
the  order.  Such  method  has  an 
advantage  in  terms  of  timeliness  and  of 
economy  in  implementing  a  decision. 

CMPC's  exceptions  reiterated 
opposition  to  including  Crawford  and 
Grant  Counties  in  the  Iowa  marketing 
area.  The  exception  contends  that  the 
termination  of  the  two  counties  from  the 
Chicago  marketing  area  violates  the 
notice  and  hearing  requirements  of  the 
Act.  The  exception  cites  Carnation 
Company  v.  Butz,  372  F.  Supp.  883 
(D.D.C.  1974),  which  held  unlawful  the 
use  of  the  suspension  authority  of  the 
Act  to  change  the  pricing  provisions  of 
an  order.  Moreover  the  exception  claims 
that  there  is  no  basis  in  the  record  to 
conclude  that  inclusion  of  these  two 
counties  in  the  Chicago  Regional 
marketing  area  "  •  *  *  obstructs  or 
does  not  tend  to  effectuate  the  declared 
policy of  the  Act. 

In  response,  we  disagree  that  the 
present  issue  is  governed  by  Carnation 
v.  Butz.  That  case  specifically  involved 
minimum  prices  to  be  paid  by  milk 
handlers  to  milk  producers.  The  court 
rendered  its  decision  based  on  its 
reading  of  section  8c(18)  of  the  Act, 
which  requires  notice  and  opportunity 
for  a  hearing  when  adjusting  prices.  In 
the  present  docxunent  we  are  not 
involved  in  a  pricing  issue.  In  the 
Carnation  opinion,  the  Court  also  held 
that  the  standard  of  review  in 
determining  whether  removal  of  order 
provisions  through  suspension  without 
notice  and  hearing  is  proper  is  "  *  *  * 
whether  that  removal  has  the  effect  of 
producing  a  new  order  materially 
different  from  the  old."  The  termination 
of  the  two  counties  from  the  Chicago 
marketing  area  does  not  alter  the 
Chicago  order  in  a  material  way.  In 
response  to  CMPC's  second  point,  we 


would  reiterate  that  the  finding  that  the 
two  Wisconsin  counties  should  be  part 
of  the  Iowa  marketing  area  is  based  on 
record  evidence  obtained  at  a  public 
hearing.  Having  made  this  finding,  it 
would  be  inconsistent  to  find  at  the 
same  time  that  the  two  counties  should 
remain  part  of  the  Chicago  marketing 
area.  Therefore,  this  exception  also  is 
denied. 

3.  Location  adjustment  revision.  The 
order  should  amend  to  specify  that  the 
territory  in  Whiteside  County,  Illinois, 
which  is  being  added  to  the  marketing 
area,  should  be  included  in  Zone  2  for 
location  adjustment  pricing  purposes. 
The  other  Illinois  counties  in  the 
marketing  area  are  in  Zone  2  now. 

Aside  from  proponent's  brief 
statement,  no  one  else  addressed  this 
proposal.  Currently  there  are  no  Iowa 
order  pool  plants  in  the  13  townships  of 
Whiteside  County.  Thus,  addition  of 
these  townships  to  Zone  2  (minus  7 
cents)  will  not  change  the  Class  I  or 
uniform  price  of  any  handlers  fully 
regulated  under  the  Iowa  order. 

This  change  is  necessary  to  assure 
proper  price  alignment  should  there  ever 
be  a  pool  plant,  or  a  nonpool  plant  that 
handles  surplus  milk  pooled  under  the 
Iowa  order,  located  in  the  portion  of 
Whiteside  County  that  will  be  in  the 
marketing  area.  "The  townships  are 
adjacent  to  other  territory  in  Illinois  and 
Iowa  that  are  in  Zone  2.  For  these 
reasons,  the  proposal  should  be 
adopted. 

4.  Whether  an  emergency  exists  to 
warrant  the  omission  of  a  recommended 
decision  and  the  opportunity  to  file 
written  exception  with  respect  to  issue 
number  1.  The  notice  of  hearing  stated 
that  evidence  will  be  taken  to  determine 
whether  emergency  marketing 
conditions  exist  that  would  warrant  the 
omission  of  a  recommended  decision 
under  the  rules  of  practice  and 
procediu^  with  respect  to  Proposal  No.  2 
(plant  lock-in).  Although  this  decision 
provides  for  the  two  month  lock-in  as 
modified,  the  provision  would  have  no 
application  until  such  time  as  the 
Chicago  order  may  be  amended  to 
provide  for  an  accommodating  lock-out 
provision.  Several  parties  objected  to 
the  request  by  SVF  for  the  omission  of  a 
recommended  decision.  We  conclude 
that  omitting  a  recommended  decision 
would  serve  no  useful  purpose.  There 
can  be  no  justification  for  adopting  and 
implementing  on  an  emergency  basis  a 
provision  that  cannot  be  utilized  in  the 
foreseeable  future.  Accordingly,  a 
recommended  decision  has  been  issued. 

Swiss  Valley  Farms  took  exception  to 
the  conclusion  that  omitting  a 
Recommended  Decision  would  serve  no 


useful  purpose.  The  exception  indicated 
that  omission  of  a  Recommended 
Decision  would  have  expedited  the 
change  in  marketing  area.  The  Hearing 
Notice  clearly  stated  that  that  omission 
of  a  Recommended  Decision  would  be 
considered  with  respect  to  proposal  No. 
2,  which  was  the  lock-in  proposal. 
Emergency  action  to  change  the 
marketing  area  was  not  contemplated. 
Accordingly,  this  exception  must  be 
denied. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Iowa  order 
was  first  issued  and  when  it  was 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  when  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  or  pure  and  wholesome  milk, 
and  be  in  the  public  interest: 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held;  and 
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(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreement  and  the 
order  as  hereby  proposed  to  be 
amended,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products. 

Rulings  00  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  order 
regulating  the  handling  of  milk  in  the 
Iowa  marketing  area,  which  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval 
and  Representative  Period 

April  1989  is  hereby  determined  to  be 
the  representative  period  for  the  purpose 
of  ascertaining  whether  the  issuance  of 
the  order,  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  in  the  Iowa  marketing 
area  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  order  (as  amended  and  as  hereby 
proposed  to  be  amended),  who  during 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
area. 

List  of  Subjects  in  7  CFR  Fart  1079 

Milk  marketing  orders,  Milk,  Dairy 
products. 

Signed  at  Washington.  DC.  on  November 
20, 1989. 
John  E  Frydenlund, 

Deputy  Assistant  Secretary  Marketing  and 
Inspection  Services. 

Order  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  Iowa 
Marketing  Area 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
S  900.14  of  the  rules  of  practice  and 


procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  DeterminatioiM 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Iowa  marketing  area.  The 
hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultxual  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rules 
of  practice  and  procedure  (7  CFR  part 
900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  foimd  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act: 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held; 
and 

(4)  All  milk  and  milk  products  handled 
by  handlers,  as  defined  in  the  order  as 
hereby  amended,  are  in  the  current  of 
interstate  commerce  or  directly  burden, 
obstruct,  or  affect  interstate  commerce 
in  milk  or  its  products. 

Order  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Iowa  marketing 
area  shall  be  in  conformity  to  and  in 
compliance  writh  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 


amending  the  order  contained  in  the 
reconunended  decision  issued  by  the 
Administrator,  on  April  12, 1989  and 
published  in  the  Federal  Register  on 
April  IB,  1989  (54  FR 15417),  shall  be  and 
are  the  terms  and  provisions  of  this 
order,  amending  the  order,  and  are  set 
forth  in  full  herein. 

PART  1079— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  1079  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended:  7  U.S.C  em-674. 

2.  Amend  S  (1079.2)  by  revising 
paragraphs  (a)  and  (b),  and  adding 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

S 1079^    Iowa  marketing  area. 

(a)  The  Iowa  counties  of:  Adair, 
Adams,  Allamakee,  Appanoose, 
Audubon,  Benton,  Black  Hawk,  Boone, 
Bremer,  Buchanan.  Calhoun,  Carroll, 
Cedar,  Cerro  Gordo,  Chickasaw,  Clarke, 
Clayton,  Clinton,  Dallas,  Davis,  Decatur. 
Delaware,  Des  Moines,  Dubuque, 
Fayette,  Floyd,  Franklin,  Greene, 
Grundy,  Guthrie,  Hamilton,  Hancock, 
Hardin,  Henry,  Humboldt,  Iowa, 
Jackson,  Jasper.  Jefferson,  Johnson, 
Jones,  Keokuk,  liim,  Louisa,  Lucas, 
Madison,  Mahaska,  Marion,  Marshall. 
Monroe,  Muscatine,  Pocahontas,  Polk, 
Poweshiek.  Ringgold.  Scott,  Story, 
Tama,  Taylor,  Union,  Van  Buren, 
Wapello,  Warren,  Washington,  Wayne. 
Webster,  Wright  and  the  city  of  Osage 
in  Mitchell  County. 

(b)  The  Illinois  counties  of: 
Henderson,  Henry,  Mercer,  Rock  Island, 
and  the  city  of  East  Dubuque  in  Jo 
Daviess  County,  and  the  townships  of 
Fulton,  Ustick,  Clyde,  Genesee,  Mount 
Pleasant  Union  Grove,  Garden  Plain, 
Lyndon,  Fenton,  Newton,  Prophetstown, 
Portland  and  Erie  in  Whiteside  County. 

(c)  The  Missouri  counties  of:  Grundy. 
Harrison,  Mercer,  Putnam,  Schuyler. 

(d)  The  Wisconsin  counties  of: 
Crawford  and  Grant 

3.  In  S  1079.7.  revise  paragraph  (d)  to 
read  as  follows: 

§1079.7    Pool  plant    '. 


(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant 

(2)  A  governmental  agency  plant 

(3)  A  plant  quahfied  as  a  pool  plant 
pursuant  to  paragraph  (a)  in  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  during  the  month  a 
greater  quantity  of  fluid  milk  products. 
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except  filled  milk,  was  disposed  of  as 
route  disposition,  in  such  other 
marketing  area  and  to  pool  plants 
quahfied  on  the  basis  of  route 
disposition  in  such  other  marketing  area 
than  was  so  disposed  of  from  such  plant 
in  the  Iowa  marketing  area  as  route 
disposition,  or  to  pool  plants  qualified 
on  the  basis  of  route  disposition,  except 
that  if  such  plant  was  subject  to  all  the 
provisions  of  this  part  in  the 
immediately  preceding  month,  it  Shall 
continue  to  be  subject  to  all  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  fluid  milk  products 
disposition,  except  filled  milk,  is  made 
in  the  above  described  manner  in  such 
other  marketing  area,  unless, 
notwithstanding  the  provisions  of  this 
paragraph,  it  is  regulated  by  such  other 
order 

(4)  A  plant  qualified  as  a  pool  plant 
pursuant  to  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
during  the  month  a  greater  quantity  of 
fluid  milk  products,  except  filled  milk, 
was  disposed  of  as  route  disposition  in 
this  marketing  area,  and  to  pool  plants 
qualified  on  the  basis  of  route 
disposition  in  this  marketing  area  than 
was  BO  disposed  of  in  such  other  Federal 
order  marketing  area  but  which  plant  is, 
nevertheless,  fully  regulated  under  such 
other  Federal  order  and 

(5)  That  portion  of  a  plant  that  is 
physically  separated  from  the  Grade  A 
portion  of  such  plant,  is  operated 
separately,  and  is  not  approved  by  any 
regulatory  agency  for  the  receiving, 
processing,  or  packaging  of  any  fluid 
milk  product  for  Grade  A  disposition. 

4.  In  §  1079.52.  revise  paragraph 
(a)(2)(ii)  to  read  as  follows: 

(1079.52    PUmt  location  adlustmsnts  (or 
handlers. 

(a)  •  •  • 

(2)  •  •  • 

(ii)  The  Illinois  counties  of  Henry, 
Mercer,  Rock  Island,  and  the  townships 
of  Fulton,  Ustick,  Clyde,  Genesee, 
Mount  Pleasant,  Union  Grove,  Garden 
Plain,  Lyndon,  Fentoa  Newton, 
Prophetstown,  Portland  and  Erie  in 
Whiteside  County. 


Marketing  Agreement  Regulating  th« 
Handling  of  Milk  In  the  Iowa  Marketing 
Area 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 
as  augmented  by  the  provisions  specified  in 


paragraph  n  hereof,  shall  be  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  proviskms  of 

SS  1079.1  to  1079.66,  all  inclusive,  of  the  order 
regulating  the  handling  of  milk  in  the  Iowa 
marketing  area  (7  CFR  part  1079]  which  is 
annexed  hereto:  and 

II.  The  following  provisions. 

§  1079.87    Record  of  milk  handled  and 
authorization  to  correct  typographical  erron. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled  during 

the  month  of  April  1989, 

hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  Authorization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Director,  or  Acting  Director,  Dairy 
Division.  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreement 

§1079.88    Effective  date 

This  marketing  agreement  shall  become 
effective  upon  the  execution  of  a  counterpart 
hereof  by  tfie  Secretary  in  accordance  with 
{  900.14(a)  of  the  aforesaid  rules  of  practice 
and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act  for  the  purposes  and  subject  to  the 
limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 
(SEAL) 

(Signature) 
By 


(Name) 


(Title) 


(Address) 

Attest 

Date  


[PR  Doc.  88-27767  Filed  11-27-89;  8:45  amj 

MLUNO  COOC  M10-0»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Cti.  I 

(Summary  Notice  No.  Pfl-e»-11I 

Petitfon  for  Rulemaking;  Summary  of 
Petitions  Rccehred 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
applicatioo,  pnx^ssing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiatiiMi 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 


petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in,  this  a-spect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  cf  any  petition 
or  its  final  disposition. 

DATE  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  January  29, 1990. 

AOOncsS:  Send  conunents  on  any 
petition  in  triphcate  to:  Federal  Aviation 
Administration,  OfHce  of  the  Chief 
Coimsel  Attention:  Rules  Docket  (AGC- 
10),  Petition  Docket  No.  257&4.  600 
Independence  Avenue  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  fmal  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  91 5G.  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue  SW., 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  section  1 11.27 
of  part  11  of  the  Federal  Aviation 
RegulaUons  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  N«>vember 
22,1989. 
Pamela  Trebbe, 

Acting  Manager,  Program  Management  Staff, 
Office  of  the  Chief  Counsel. 

Docket  Noj  2S7&L 

Petitioner  Steven  I.  Wolfi,  et  al. 

Secdons  of  the  FAR  Affected:  14  CFR 
13.15  and  13.19. 

DeacripUon  of  Petition:  To  consolidate 
FAR  \\  13.15  and  13.19  into  a  single 
rule,  which  will  delineate  when,  under 
the  provisions  of  the  Federal  Aviation 
Act  of  1958.  a  violator  of  the  Federal 
Aviation  Regulations  (FAR)  will  be 
subject  to  civil  penalty,  and  when  a 
violator  of  the  FAR  will  be  subject  to 
suspension  or  revocation  of  his  or  her 
airman  certificate(8).  The  proposal 
would  also  require  the  FAA  to  state  the 
policy  considerations  it  weighs  before  a 
decision  is  made  as  to  whether  to 
initiate  civil  penalty  or  certificate  action, 
and  to  describe  an  airman's  appeal 
rights  if  he  or  she  avails  himself  or 
herself  of  the  opporttmity  to  contest 
such  action.  The  proposal  would  further 
require  the  FAA  to  state  under  what 
circumstances  it  intends  to  invoke  its 
emergency  powers  under  the  Federal 
Aviation  Act 
[FR  Doa  89-27864  Filed  11-27-89;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  •»-NM-224-AO] 

Airworthiness  Directives:  Boeing  of 

Canada,  ttd^  de  HavsHand  Division, 
Model  OHC-7  Series  Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  proposed  ndemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  all  de  Havllland  Model 
DHC-7  series  airplanes,  which  would 
require  repetitive  visual  inspections  of 
the  right  hand  main  landing  gear  (MLG) 
frame  and  attachment  bolts  to  detect 
heat  damage,  and  repair,  if  necessary: 
and  would  require  eventual 
modification,  which,  when  installed, 
would  terminate  the  need  for  the 
repetitive  inspections.  This  proposal  is 
prompted  by  reports  of  heat  damage  to 
the  right  MLG  frame  bolts  due  to 
electrical  arcing  across  air  gaps  between 
the  bolts  and  frame.  This  condition,  if 
not  corrected,  coidd  result  in 
degradation  of  the  structural  integrity  of 
the  right  hand  MLG  frame  and 
attachment  bolts  and  possible 
malfunction  of  the  MLG, 
DATES:  Comments  must  be  received  no 
later  than  January  16, 1990. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  attention: 
Airworthiness  Rules  Docket  No,  89-NM- 
224-AD,  17900  Pacific  Highway  South. 
C-6896e,  Seattle,  Washington  98168.  The 
applicable  service  information  <nay  be 
obtained  from  Boeing  of  Canada.  Ltd., 
de  Havilland  Division,  Garratt 
Boulevard.  Downsview,  Ontario  M3K 
1Y5,  Canada. 

This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattle, 
Washingtoa  or  the  FAA.  New  England 
Region,  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue. 
Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  John  Maher,  Airframe  Branch,  ANE- 
172;  telephone  (516)  791-6220.  Mailing 
addiess:  FAA,  New  England  Region, 
New  York  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  Valley 
Stream,  New  York  11581. 

SUPPLEMENT ARY  INFORMATION! 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regtilatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
In  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-224-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

Transpon  Canada,  which  is  the 
airworthiness  authority  of  Canada,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  tmsafe  condition 
which  may  exist  on  all  de  Havilland 
Model  DHC-7  series  airplanes.  There 
has  been  a  report  of  heat  damage  to  the 
right  main  landing  gear  (MLG)  frame 
bolts  due  to  electrical  arcing,  caused  by 
external  power  receptacles  being 
grounded  to  the  MLG  frame,  which 
generated  small  electrical  acrs  across 
air  gaps  between  the  bolts  and  frame. 
This  condition.  If  not  corrected,  could 
result  In  degradation  of  the  structural 
integrity  of  the  right  hand  MLG  frame 
and  attachment  bolts,  and  possible 
malfunction  of  the  MLG. 

Boeing  of  Canada,  Ltd.,  de  Havilland 
Division,  has  issued  Service  Bulletin  No. 
7-24-66,  Revision  B.  dated  June  23, 1989, 
which  describes  procedures  for 
repetitive  inspections  for  heat  damage  to 
the  right  MLG  frame  and  attachment 
bolts,  and  repair,  if  necessary.  This 
service  bidletin  also  describes 
procedures  for  relocating  the  external 
power  ground  studs  to  the  nacelle 
longeron:  once  this  modification  is 
accomplished,  the  repetitive  inspections 
may  be  discontinued.  Transport  Canada 
has  classified  this  service  bulletin  as 


mandatory,  and  has  issued 
Airworthiness  Directive  No.  CF-89-04 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
9  21,29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  inspections  for 
heat  damage  to  the  MLG  frame  bolts, 
and  repair,  if  necessary;  and 
modification  (in  accordance  with  the 
service  bulletin  previously  described), 
which  would  constitute  terminating 
action  for  the  repetitive  visual 
inspections. 

It  is  estimated  that  43  airplanes  of 
U.S.,  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  initial  inspection  and  4 
manhours  per  airplane  to  accomplsh  the 
required  initial  inspection  and  4 
manhours  to  accomplish  the 
modification,  and  that  the  average  labor 
cost  would  be  $40  per  manhour.  The 
modification  kit  will  be  supplied  at  no 
cost  to  the  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S,  operators  is  estimated  to  be 
$12,040. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2]  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significcnt  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  coAtained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 
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The  Propofled  Annndraent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administratioa 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PAirr39— {AMF-*DE01, 

1.  Authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
48  U.&C  106(g]  [Revised  Pub.  L  97-449, 
lanuary  12. 1983):  and  14  CFR  1\M. 

fi3«.13    [AiiMndmf] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing  of  Canada.  Ltd.,  Da  HaviOand 
Division:  Applies  to  all  de  Havilland 
Model  DHC-7  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  indicated  unless  previously 
accomplished. 
To  prevent  possible  malfunction  of  the 
right  main  landing  gear  (MLG).  accompliab 
the  foUowing: 

A  Witiiin  100  landings  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals 
not  to  exceed  500  landings,  conduct  a  visual 
Inspection  of  the  right  MLG  &ame  and 
attachment  bolts,  in  accordance  with 
paragraph  A.  of  the  Accomplishment 
Instructions  in  de  Havilland  Service  Bulletin 
No.  7-24-66,  Revision  B,  dated  June  23, 1989. 

1.  II  no  damage  is  found,  reassemble  parts 
and  return  the  airplane  to  service. 

2.  If  damage  is  found,  replace  with 
serviceable  parts  prior  to  further  flight,  in 
accordance  with  the  service  bulletin. 

B.  Withhi  180  days  after  the  effective  date 
of  this  AD,  relocate  the  external  power 
grounding  studs  by  Incorporating 
Modification  No.  7/2577,  in  accordance  with 
paragraph  B.  of  the  Accomplishment 
Instructions  in  de  Havilland  Service  Bulletin 
No.  7-24-66,  Revision  B.  dated  June  23, 1989. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspections  required  tjy  paragraph 
A.,  above. 

C  An  alternate  means  of  comphance  or 
ad)ustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office,  ANE- 
17a  FAA,  New  England  Region. 

Note:  The  request  should  be  forwarded 
through  an  FaA  Principal  Maintenance 
Inspector  (PMl).  who  will  either  conctir  or 
comment  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office,  ANE- 
17a 

D.  Special  flight  permits  may  t>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  tliis  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada,  Ltd.,  de 


Havilland  Division,  Carratt  Boulevard, 
Downsview,  Ontario  M3K 1Y5.  Canada. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  179(X) 
Pacific  Highway  Sosth,  SeaHle, 
Washington,  or  si  the  FAA,  New 
England  Region,  New  York  Aircraft 
Certification  Office,  181  Sooth  Franklin 
Avenue,  Valley  Stream,  New  York. 

bsued  in  Seattle,  Wasliingtoiu  ob 
November  15, 1989. 
DaireO  M.  Paderson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doa  89-^831  Piled  11-27-89: 8:46  am] 

I  coot  4t10-19-H 


DEPARTMENT  OF  HEALTH  AND 
HUIIAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  341 
[Dockat  Na  76N-0S2G] 
RIN090S-AA06 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-counter  Human  Use; 
Reopening  of  Record  for  Receipt  of 
Comments  Regarding  the  Marketing 
Status  of  Combination  Drug  Products 
Containing  Prometttazlne 
Hydrochloride 

AOCNCV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  reopening  of 
administrative  record. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
administrative  record  for  over-the- 
counter  (OTC)  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic 
combination  drug  products  to  accept 
additional  comments  and  data 
concerning  combination  drug  products 
containing  promethazine  hydnichloride. 
DATES:  Comments  and  data  by  January 
29,1990. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-62, 5600  Fishers  Lane,  Rockville, 
MD  20857. 

FOR  FURTHER  MFORMATKIN  COmACR 

William  E.  Cilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 301- 
295-8000. 

SUPPLEMENTARY  MFORMATKNC  In  the 
Federal  RegislBr  of  August  12, 1888  (53 
FR  30522).  FDA  published  a  noUce  of 


proposed  rulemaking  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  OTC 
cough-cold  combination  drugs  are 
generally  recognized  as  safe  and 
effective  and  not  mislMranded.  In  that 
document,  FDA  proposed  OTC 
marketing  of  cough-cold  combination 
drug  products  containing  promethazine 
hydrochloride.  Before  the  proposal  such 
drug  products  had  been  marketed  as 
prescription  drugs  only. 

At  the  time  FDA  proposed  OTC 
marketing  of  promethazine 
hydrochloride-containing  cough-cold 
combination  drug  products,  the  agency 
believed  that  these  products  could  be 
generally  recognized  as  safe  and 
effective  for  short-term  (7-day)  use  for 
treating  the  symptoms  of  the  common 
cold.  In  arcordance  with  the 
enforcement  policy  set  out  in  21  CFR 
330.13.  the  agency  stated  that  it  would 
allow  the  OTC  oiarketing  of 
promethazine-containing  comUnation 
cough-cold  drug  products  to  begin. 

On  December  15, 1988,  the  agency 
received  a  citizen  petition  (Ref.  1)  from 
the  Public  Citizen  Health  Research 
Group  (HRG)  and  the  University  of 
Maryland  SIDS  Institute  objecting  to 
OTC  status  for  promethazine-containing 
cough-cold  drug  products.  The  agency 
also  received  letters  frtim  a  number  of 
physicians  (Refs.  2  through  8]  voicing 
the  same  obfection.  The  major  concern 
that  the  petition  and  the  letters  raised 
was  that  the  possibility  that  the  use  of 
drug  products  containing  promethazine 
hydrochloride  in  children  under  2  years 
of  age  may  be  associated  with  the 
occurrence  of  sudden  infant  death 
syndrome  (SIDS),  and  that  OTC 
availability  of  these  drug  products  could 
"dramaticaUy  increase  overuse"  of  these 
drug  products  in  children  this  age.  The 
petition  also  raised  concerns  about 
possible  adverse  neurological  reactions 
to  drug  products  containing 
promethazine  hydrochloride,  and  aboat 
the  use  on  a  prescription  basis  of 
promethazine-containing  drug  products 
in  children  under  age  2,  in  pregnant  or 
nursing  women,  and  in  the  elderly. 

In  response  to  these  concerns,  FDA 
held  a  meeting  of  its  Pulmonary-Allergy 
Drugs  Advisory  Committee  on  Jidy  31, 
1989,  to  discuss  OTC  marketing  of 
promethazine  hydrochloride 
combination  drug  products. 
Presentations  were  made  by  FDA  staff, 
by  representatives  of  HRG,  and  by 
representatives  of  the  major 
manufacturer  of  promethazine- 
containing  drug  products.  The 
presentations  addressed  adverse 
neurological  reactions  associated  with 
the  use  of  promethazine  and  other 
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phenothiazine  drugs,  and  the  possible 
relationship  between  promethazine  use 
in  children  under  2  years  of  age  and  the 
occurrence  of  BIDS.  By  a  vote  of  seven 
to  one,  the  advisory  committee 
recommended  to  FDA  that  these  drug 
products  not  be  marketed  OTC  at  this 
time.  In  the  Federal  Register  of 
September  5, 1989  (54  FR  36762),  the 
agency  announced  that  promethazine- 
containing  combination  drug  products 
tot  use  in  treating  the  symptoms  of  the 
common  cold  may  not  be  maiiceted  OTC 
at  this  time. 

The  administrative  record  for  the 
proposed  rule  on  OTC  cough-cold 
combination  drug  products  had  several 
closing  dates:  December  12, 1988,  for  the 
submission  of  comments,  August  14, 
1989,  for  the  submission  of  new  data, 
and  October  12, 1989,  for  the  submission 
of  comments  on  the  new  data  submitted. 
As  provided  in  S  330.10(a)(10)(lii)  of  the 
procedural  regulations  for  OTC  drugs 
(21  CFR  330.10(a)(10)(ui)).  new  data  and 
comments  received  after  August  14. 
1989,  and  October  12, 1989,  respectively, 
can  not  be  included  in  the 
administrative  record  unless  the  agency 
reopens  the  recorcL  Because  the 
Pulmonary-Allergy  Drugs  Advisory 
Committee's  recommendations  of  July 
31, 1989,  were  part  of  the  basis  for  the 
agency's  decision  to  rescind  the  OTC 
marketing  status  of  promethazine 
hydrochloride  at  this  time,  FDA  is 
reopening  the  administrative  record  to 
provide  an  opportunity  for  further  public 
comment  on  the  advisory  committee's 
recommendations  concerning 
promethazine  hydrochloride 
combination  drug  products.  The  agency 
has  placed  the  transcripts  of  the 
advisory  committee's  July  31, 1989, 
meeting  in  the  docket  for  this 
rulemaking  (Ref.  9).  The  minutes  of  this 
meeting  will  be  placed  in  the  docket  for 
this  rulemaking  as  soon  as  they  are 
completed.  The  agency  is  also  reopening 
the  administrative  record  for  OTC 
cough-cold  combination  drug  products 
to  accept  any  additional  available  data 
relating  to  the  issue  of  OTC  marketing  of 
combination  cough-cold  drug  products 
containing  promethazine  hydrochloride. 
Accordingly,  the  record  is  reopened  for 
the  receipt  of  comments  and  data  on  this 
subject  only  until  January  29, 199a 

This  notice  also  serves  to  inform 
interested  persons  of  the  existence  of 
comments,  data,  and  information  on 
promethazine-containing  drug  products; 
their  availability  for  review  at  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.ra.  Monday  through  Friday, 
and  to  provide  for  the  filing  of  written 
comments  and  data  by  January  29, 1990, 
on  the  OTC  marketing  of  promethzine- 


containing  cough-cold  combination  drug 
products.  Three  copies  of  all  comments 
are  to  be  submitted,  except  that 
individuals  may  sulxnit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document 

Refefences 

(1)  Comment  No.  CP.  Docket  No.  r6N-052G. 
Dockets  Management  Branch. 

(2)  Comment  No.  C00205,  Docket  No.  76N- 
052G,  Dockets  Management  Branch. 

(3)  Comment  No.  C00206,  Docket  Na  76N- 
052C,  Dockets  Management  Branch. 

[A]  Comment  No.  C00207.  Docket  No.  78N- 
052C,  Dockets  Management  Branch. 

(5)  Comment  No.  C00208,  Docket  No.  76N- 
052G,  Dockets  Management  Branch. 

(6)  Comment  No.  C00209,  Docket  No.  78N- 
052C,  Dockets  Management  BrandL 

(7)  Comment  No.  C00212,  Docket  No.  76N- 
052G,  Dockets  Management  Branch. 

(8)  Comment  No,  C00214.  Docket  No.  76N- 
052G,  Dockets  Management  Branch. 

(9)  Transcripts  of  the  July  31, 1989  Meeting 
of  the  FDA  Pulmonary-Allergy  Drugs 
Advisory  Committee,  Docket  No.  78N-052G, 
Dockets  Management  Brancli. 

Dated  November  20, 1989. 

Ronald  8.  ChosemotB, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  8&-27808  Filed  11-27-89;  a-46  am) 
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21  CFR  Part  444 
[Docket  Na  89N-0448] 

Certain  Neomycin  Sulfate-Polymyxtn  B 
Sulfate  Containing  Ophthalmic  Dosage 
Forms;  Revision  of  Upper  Potency 
Specification 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  antibiotic  drug  regulations  by 
revising  the  upper  potepcy  specification 
for  certain  neomycin  sulfate-polymyxin 
B  sulfate  ophthalmic  dosage  forms.  This 
action  is  being  taken  at  the  request  of  a 
manufacturer  and  to  make  the  upper 
potency  specification  for  these  products 
consistent  with  other  neomycin  sidfate 
ophthalmic  dosage  forms. 
DATES:  Written  comments  by  January 
29, 1990;  requests  for  an  informal 
conference  by  December  28, 1989. 
addresses:  Written  comments  and 
requests  for  an  informal  conference  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMAHON  CONTACT: 
Peter  A.  Dionne,  Center  for  Drug 


Evaluation  and  Research  (HFD-520). 
Food  and  Drug  Administration,  5800 
Fishers  Lane.  Rockville,  MD  20857.  301- 
295-8046. 

SUPPI^MENTARY  INFORMATION:  At  the 

request  of  a  manufacturer,  FDA  is 
proposing  to  amend  the  antibiotic  drug 
regulations  by  revising  the  upper 
potency  specification  for  certain 
neomycin  sulfate-polymyxin  B  sulfate 
ophthalmic  dosage  forms. 

The  individual  monographs 
(regulations)  for  these  products 
currently  specify  an  upper  potency  limit 
for  neomycin  sulfate  and  polymyxin  B 
sulfate  of  125  percent  of  label  claim.  To 
bring  its  products  in  line  with  the  upper 
potency  specifications  of  other 
neomycin  sulfate  ophthalmic  products, 
the  manufacturer  requests  that  the  upper 
potency  limit  for  neomycin  sulfate  and     • 
polymyxin  B  sulfate  be  increased  to  130 
percent  of  label  claim. 

FDA  has  reviewed  the  manufacturer's 
request  and  has  tentatively  concluded 
that  the  requested  change  is  acceptable. 
Therefore,  FDA  is  proposing  that  the 
subject  monographs  for  neomycin 
sulfate-polymyxin  B  sulfate  ophthalmic 
dosage  forms  be  amended  to  revise  the 
upper  potency  specification  for 
neomycin  sulfate  and  polymyxin  B 
sulfate  from  125  percent  to  130  percent 
of  label  claim.  The  agency  proposes  to 
revise  21  CFR  444.342h(8)(l), 
444.342i(a](l)(ii),  444.342j[a)(l).  and 
444.342k(a)(l). 

Environmental  Impact 

The  agency  has  determined  tmder  21 
CFR  25.24(c)(6)  that  this  proposed  action 
is  of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

Economic  In:4)act 

The  agency  has  considered  the 
economic  impact  of  this  proposed  rule 
and  has  determined  that  it  does  not 
require  a  regulatory  flexibility  analysis, 
as  defined  in  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354).  Specifically,  the 
proposal  would  impose  an  insubstantial 
amendment  to  an  existing  technical 
requirement  without  imposing  a  more 
stringent  requirement.  Accordingly,  the 
agency  certifies  that  this  regulation,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Submitting  Comments  or  Requests  for 
Conference 

Interested  persons  may  on  or  before 
January  29, 1990,  submit  to  the  Dockets 
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Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Interested  persons  may  also,  on  or 
before  December  28, 1989,  submit  to  the 
Dockets  Management  Branch  a  request 
for  an  informal  conference.  The 
participants  in  an  informal  conference,  if 
one  is  held,  will  have  until  January  29, 
1990.  or  30  days  after  the  day  of  the 
conference,  whichever  is  later,  to  submit 
their  comments. 

List  of  Subjects  in  21  CFR  Part  444 

Antibiotics. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  Part  444  be  amended  as  follows: 

PART  444— OLIGOSACCHARIDE 
ANTIBIOTIC  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  444  continues  to  read  as  follows: 

Authority:  Sec  507  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

2.  Section  444.342h  is  amended  in 
paragraph  (a)(1)  by  revising  the  second 
and  third  sentences  to  read  as  follows: 

S  444.342(h)    Neomycin  Milfate-polymyxin 
B  sulfats  optittialmic  ointment 

(a)  •  •  • 

(1)  •  •  *  Its  neomycin  sulfate  content 
is  satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  milligrams  of  neomycin 
that  it  is  represented  to  contain.  Its 
polymyxin  B  sulfate  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  milligrams  of 
polymyxin  B  that  it  is  represented  to 
contain.  •  •  • 


satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  milligrams  of 
polymyxin  B  that  it  is  represented  to 
contain.  •  •  • 


3.  Section  444.3421  is  amended  in 
paragraph  (a)(l)(ii)  by  revising  the  third 
and  fourth  sentences  to  read  as  follows: 

{444.3421    Neomycin  suHate-polymyxIn  B 
sulfate  ophttMlmic  solution. 

(a)  •  •  * 

(1)  •  •  • 

(ii)  *  *  *It8  neomycin  sulfate  content 
is  satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  milligrams  of  neomycin 
that  it  is  represented  to  contain.  Its 
polymyxin  B  sulfate  content  is 


4.  Section  444.342)  is  amended  in 
paragraph  (a)(1)  by  revising  the  third 
and  fourth  sentences  to  read  as  follows: 

(  444.342J    Neomycin  sulf ate-poiymyxin  B 
sulfate^texamettMsone  ophthalmic 
suspensioa 

(a)  •  •  • 

(1)  *  *  *  Its  neomycin  sulfate  content 
is  satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  milligrams  of  neomycin 
that  it  is  represented  to  contain.  Its 
polymyxin  B  sulfate  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  milligrams  of 
polymyxin  B  that  it  is  represented  to 
contain.  *  •  • 
***** 

5.  Section  444.342k  is  amended  in 
paragraph  (a)(1)  by  revising  the  second 
and  third  sentences  to  read  as  follows: 

i  444.342k    Neomycin  sulfate-polymyxin  B 
sulfate-dexamettiasone  ophttialmic 
ointment 

(a)  •  •  • 

(1)  *  *  *  Its  neomycin  sulfate  content 
is  satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  niunber  of  milligrams  of  neomycin 
that  it  is  represented  to  contain.  Its 
polymyxin  B  sulfate  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  niunber  of  milligrams  of 
polymyxin  B  that  it  is  represented  to 
contain.  *  *  * 


Dated:  November  15, 1989. 
Sammie  R.  Young, 

Deputy  Director.  Office  of  Compliance  Center 

for  Drug  Evaluation  and  Research. 

[FR  Doc  88-27764  Filed  ll-27-«9;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  Na  92;  FRL-3691-<] 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision  to  th« 
State  of  New  York  Implementation 
Plan  for  Ozone  and  Cartxm  Monoxide 

agency:  Enviroiunental  Protection 

Agency. 

action:  Proposed  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  announcing  that 
it  is  proposing  to  approve  a  request  by 
New  York  to  revise  its  State 
Implementation  Plan  (SIP)  for 
attainment  of  the  ozone  and  carbon 
monoxide  standards  in  the  New  York 
City  Metropolitan  area.  The  revision 
proposes  modifications  to  certain 
enforcement  procedures  in  the  operation 
of  New  York's  motor  vehicle  emission 
inspection  program  for  a  two-year  trial 
period.  These  modifications  are  not 
expected  to  have  any  adverse  impact  on 
air  quality. 

dates:  Comments  must  be  received  by 
December  28, 1989. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Mr.  William ).  Muszynski, 
P.E.,  Acting  Regional  Administrator, 
Environmental  Protection  Agency, 
Region  II  Office,  26  Federal  Plaza,  New 
York.  New  York  10278. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 
Environmental  Protection  Agency, 

Region  n  Office,  Air  Programs  Branch, 

26  Federal  Plaza,  room  1005,  New 

York.  New  York  10278. 
New  York  State  Department  of 

Environmental  Conservation,  Division " 

of  Air  Resources,  50  Wolf  Road, 

Albany,  New  York  12233. 
FOR  RIRTHER  INFORMATION  CONTACT: 
Mr.  William  S.  Baker,  Chief,  Air 
Programs  Branch,  Environmental 
Protection  Agency,  26  Federal  Plaza, 
room  1005.  New  York,  New  York  10278, 
(212)  264-2517. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  5, 1979,  as  part  of  its 
State  Implementation  Plan  (SIP)  for 
Ozone  and  Carbon  Monoxide,  the  State 
of  New  York  submitted  to  the 
Environmental  Protection  Agency  (EPA) 
information  which  specified  the  design 
and  operational  procedures  for  the 
State's  motor  vehicle  emission 
inspection  and  maintenance  (I/M) 
program  In  the  New  York  City 
metropolitan  area  (NYCMA).  Included 
among  these  were  monitoring  and 
enforcement  procedures  such  as 
periodic  (approximately  once  every  two 
months)  unaimounced  inspection  visits 
by  New  York  State  Department  of  Motor 
Vehicle  (NYSDMV)  personnel  and 
unaimounced,  concealed  identity, 
inspections  designed  to  ensure  that 
private  inspection  stations  properly 
performed  their  emissions  inspections, 
adequately  maintained  the  exhaust 
analyzers  and  kept  satisfactory  records. 
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On  January  1, 1981,  the  I/M  pro-am 
began  with  mandatory  inspections  and 
voluntary  repair.  On  January  1, 1982, 
mandatory  inspection  and  repair 
became  effective. 

On  February  15, 1964,  EPA  received  a 
SIP  revision  request  from  New  York 
State  which  proposed  modifications  to 
the  I/M  monitoring  and  enforcement 
procedures  used  by  the  NYSDMV. 
Specifically,  the  revisions  reduced  the 
periodic  monitoring  visits  at  stations 
from  once  every  two  months  to  once 
every  four  nujnlhs,  increased  the 
concealed  identity  monitoring  visits  to 
ensure  that  at  least  25  percent  of  all 
inspection  stations  received  an 
undercover  investigation  every  year, 
increased  the  oversight  of  stations  with 
less  than  satisfactory  performance  and 
expanded  the  public's  awareness  of  the 
consumer  complaint  services  offered  by 
the  NYSDMV.  Other  aspects  of  the 
monitoring  and  enforcement  procedures 
remained  unchanged.  EPA  approved  the 
request  on  June  1, 1984  (49  FR  22812). 

The  State  Submittal 

On  September  19, 1988  the  Director  of 
the  Division  of  Air  Resources  of  the 
New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
submitted  a  SIP  revision  request 
proposing  to  alter  the  nature  and 
frequency  of  I/M  inspection  station 
audits  for  a  two  year  trial  period.  This 
revision  would  require  NYSDMV 
personnel  to  perform  two  unannounced, 
expanded,  audits  of  each  inspection 
station  per  year,  and  to  conduct  1,800 
concealed  identity  inspections  annually, 
with  at  least  25  percent  of  these 
concealed  identity  inspections 
performed  with  a  vehicle  that  has  been 
set  to  fail  the  emissions  test. 

It  should  be  noted  that  while  the 
frequency  of  inspection  station  audits 
decreases  under  this  proposal,  the  State 
is  proposing  to  perform  more  intensive 
audits  that  wouJd  focus  on  accounting 
for  inspection  records  and  stickers  in  far 
more  detail  than  could  normally  be 
undertaken  during  a  routine  audit.  In 
order  to  implement  the  proposed 
expanded  audit  program,  NYSDMV  has 
committed  to  increase  staffing  by  about 
40  percent  over  present  levels.  As  a 
result  the  State  expects  audit  related 
enforcement  actions  to  increase  by 
about  81  percent  over  pres«it  levels. 

The  NYSDEC  sUted  that  a  shift  to 
concealed  identity  inspections  would 
ensure  the  most  effective  use  of  field 
staff  for  improving  the  I/M  program.  The 
State  believes  tliat  concealed  id«itity 
inspections  tend  to  identify  serious 
violations,  especially  with  respect  to 
improper  inspections,  while  pro-am 
audits  rarely  identify  improper 


inspections  but  rather,  identify  record 
keeping  problems.  By  increasing 
concealed  identify  inspections  from  1100 
to  1600  annually,  the  State  expects 
concealed  identity  related  enforcement 
actions  to  increase  by  about  64  percent 
over  present  levels. 

The  State  expects  that  tfie 
combination  of  expanded  audits  and 
increased  concealed  identity  inspections 
will  increase  overall  enforcement 
actions  by  73  percent.  However,  the 
State  has  found  that  it  cannot  quantify 
the  effect  of  these  modifications  on  air 
quality.  Nonetheless,  the  State  believes 
that  the  increased  effectiveness  of 
enforcement  associated  with  the 
modifications  will  reduce  the  number  of 
incomplete  and  improperly  performed 
inspections  and,  therefore  will  lead  to 
some  improvements  in  air  quaUty. 

Finding 

EPA  has  reviewed  the  State's 
submittal  and  finds  that  the  revised 
enforcement  and  monitoring  procedures 
should  improve  the  overall  quality  of  the 
I/M  program  and,  thus,  provide  air 
qufdity  benefits  equivalent  to  those 
committed  to  in  New  York's  SIP.  This 
action  does  not  preclude  comprehensive 
program  restructuring  that  might  be 
necessary  as  the  State  prepares  for  the 
submittal  of  its  September  1991  SIP 
revision.  Consequently,  this  SIP  revision 
is  being  proposeid  for  approval  only  with 
the  understanding  that  the  program  is 
being  executed  on  a  two-year  trial  basis. 
At  the  end  of  this  two-year  period.  EPA 
will  evaluate  the  results  of  the  trial  and 
decide  whether  the  modifications  should 
be  a  permanent  component  of  the 
State's  enforcement  procedures.  Any 
future  actions  taken  in  this  respect  will 
be  armounced  in  the  Federal  Reg^ter. 

EPA  is  soliciting  public  comments  on 
its  proposed  action.  Comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
address  noted  at  the  beginning  of 
today's  notice. 

Conclusion 

EPA  is  today  proposing  to  find  that 
New  York's  revised  I/M  enforcement 
and  monitoring  procediu^s  adequately 
fulfill  the  SIP  commitment  made  by  the 
State. 

This  notice  is  issued  as  required  by 
section  110  of  the  Clean  Air  Act  as 
amended.  The  Administrator's  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act  and  40  CFR  part  51. 

Under  5  U.S.C.  section  e(»(b).  I  certify 
that  this  SIP  revision  will  oot  have  a 


significant  econoBiic  impact  on  a 
substantial  number  «f  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  hi  40  CFR  Part  S2 

Air  pollution  control  Carbon 
monoxide,  Hydrocarbons. 

Audiority:  42  U.S.C  7401-7842. 

Dated:  January  13, 1989. 

Editorial  note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on 
November  27, 1989. 
William  ].  Maseynski, 
Acting  Regional  Administrator. 
(FR  Doc.  t»-27852  Filed  11-27-89;  8:45  am] 

BUJNO  CODE  •S«0-SO-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managen>ent 

[AA-230-0»-43 11-02] 
BIN  1004-AB48 

43  CFR  Parts  5400, 5420. 5450. 5460. 
and  9230 

Sales  Of  Forest  Products,  Genarai: 
Preparation  for  Sale,  Award  of 
Contract,  Sales  Administration  and 
Trespass 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  amend  provisions  of  the  existing 
regulations  in  43  CFR  part  5400— Sales 
of  Forest  Products:  General,  part  5420— 
Preparation  for  Sale,  part  5450 — Award 
of  Contract  part  546(>— Sales 
Administration,  and  9230 — Trespass.  It 
is  necessary  to  amend  the  existing 
regulations  for  more  effective  control  of 
the  trespass  of  timber  or  other 
vegetative  resources.  The  proposed 
rulemaking  would  provide  minimum 
standards  for  management  and 
protection  of  timber  and  other 
vegetative  resources,  axui  provide  for 
penalties,  which  may  be  supplemented 
by  State  law.  for  trespass. 
date:  Comments  should  be  submitted 
by  January  29. 1990.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  in  the  decisionmalcing 
process  on  the  final  rulemaking. 
ADDRESSES:  Comments  should  be  sent 
to:  Director  (140).  Bureau  of  Land 
Management  Room  5555,  Main  Interior 
Building,  1800  C  Street  NW.. 
Washington,  DC  20240. 
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Comments  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m  ),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Bird.  (202)  653-8864.  for 
technical  or  policy  information,  or  Ted 
Hudson.  (202]  343-8735,  for  procedural 
information. 
SUPPt^MENTARY  INFORMATION:  The 

Department  of  the  Interior  has 
determined  that  the  existing  regulations 
on  the  trespass  of  forest  products  on  the 
public  lands  are  inadequate.  Under 
existing  regulations,  only  the  trespass  of 
timber  suitable  for  sawlog  and  lumber 
manufacture,  violation  of  free  use 
permits,  and  trespass  activity  in  the 
State  of  Alaska  are  addressed  in 
su^cient  detail.  Existing  regulations 
defer  to  State  law  action  on  the  trespass 
of  sawlogs  except  in  those  situations 
where  State  law  does  not  exist.  In  many 
situations  State  law  does  not  provide  a 
sufficient  deterrent.  Trespass  associated 
with  the  issuance  of  standard  Bureau  of 
Land  Management  contracts  or  permits 
for  the  harvest  of  timber  or  other 
vegetative  resources  for  such  other 
purposes  as  fuelwood  and/or  Christmas 
trees  is  not  addressed. 

The  proposed  rulemaking  would 
provide  guidance  concerning  the  sale  of 
other  vegetative  resources  and  timber 
products  whether  sold  by  contract  or 
under  a  permit.  Recognizing  that  all 
permits  are  contracts  but  that  contracts 
are  not  necessarily  permits,  further 
explanation  of  permit  contents, 
requiements,  and  stipulations,  and 
violation  penalties  would  be  addressed. 
In  addition.  deHnitions  are  provided  to 
clarify  several  terms  used  in  the 
proposed  rulemaking. 

The  principal  author  of  this  proposed 
rulemaking  is  Gary  Ryan  of  the  Division 
of  Forestry,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management.  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order  12291 
that  this  document  is  not  a  major  rule, 
and  under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  as  required  by  Executive 
Order  12630,  the  Department  has 


determined  that  the  rulemaking  would 
not  cause  a  taking  of  private  property. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  43  CFR 

Part  5400 

Administrative  practice  and 
procedure.  Forests  and  forest  products. 

Public  lands.  Reporting  and 
recordkeeping  requirements. 

Part  5420 

Forests  and  forest  products. 
Government  contracts,  Public  lands. 
Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  5450 

Forests  and  forest  products, 
Government  contracts,  Public  lands. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

43  CFR  Part  5460 

Forests  and  forest  products. 
Government  contracts.  Public  lands. 

43  CFR  Part  9230 

Penalties,  Public  lands. 

Under  the  authorities  cited  below, 
parts  5400,  5420,  5450,  and  5460  of  Group 
5000,  subchapter  E,  and  part  9230  of 
Group  9200,  subchapter  I,  chapter  n  of 
tide  43  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  set  forth  below: 

PART  5400— [AMENDED] 

1.  The  authority  citation  for  part  5400 
is  revised  to  read  as  follows: 

Authority:  61  Stat.  681,  as  amended,  69  Stat. 
367,  48  Stat  1269.  sec.  11,  30  Stat.  414,  at 
amended,  sec.  S,  50  Stat.  875;  30  U.S.C.  601  et 
seq..  43  U.S.C.  315, 1181a.  16  U.S.C.  607a,  and 
43  U.S.C  1701  et  seq. 

2.  Section  5400.0-3  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

{5400.0-3    [AnMfKtod] 


(e]  Authority  to  enforce  the  provisions 
of  this  title  is' contained  in  the  Federal 
Land  PoHcy  and  Management  Act  of 
1978.  as  amended  (43  U.S.C  1701  et 
seq). 

3.  Section  5400.0-5  is  amended  by 
removing  the  lettered  paragraph 
designations  while  retaining  the 
numbered  subpara.^aph  designations, 
reordering  the  paragraplis  in 
alphabetical  order  of  the  terms  defined, 
italicizing  the  defined  terms  at  the 
beginning  of  each  definition  paragraph, 
by  revising  the  definitions  of  "public 


lands"  and  "other  vegetative  resources." 
and  by  adding  the  following  paragraphs 
in  alphabetical  order,  to  read  as  follows: 

{5400.0-5    Dcflnitton*. 

Affiliate  means  a  business  entity 
including  but  not  limited  to  an 
individual,  partnership,  corporation,  or 
association,  which  controls  or  is 
controlled  by  a  purchaser,  or.  along  with 
a  purchaser,  is  controlled  by  a  third 
business  entity. 

Commercial  use  means  use  intended 
for  resale,  barter,  or  trade,  or  for  profit 

•  •        •        •        • 

Incidental  use  means  personal  use  of 
other  vegetative  resources  on  the  site 
where  they  are  obtained,  or,  if  they  are 
transported  to  a  secondary  location, 
personal  use  of  the  resources  within  a 
reasonable  period  of  time  by  the  person 
obtaining  them. 

Nonwillful  means  an  action  which  is 
inadvertent,  mitigated  in  character  by 
the  belief  that  the  conduct  is  reasonable 
or  legal,  or  reflective  of  an  honest 

mistake. 

•  *        •        •        • 

Other  vegetative  resources  means  all 
vegetative  material  that  is  not  normally 
measured  in  board  feet,  but  can  be  sold 
or  removed  from  public  lands  by  means 
of  the  issuance  of  a  contract  or  permit. 

Permit  means  authorization  in  writing 
by  the  authorized  o^icer  or  other  person 
authorized  by  the  United  States 
Government,  and  is  a  contract  between 
the  purchaser  and  the  United  States. 

Personal  use  means  use  other  than  for 
sale,  barter,  trade,  or  obtaining  a  profit. 

Product  value  means  the  stumpage 
value  of  timber  or  the  fair  market  value 
of  other  vegetative  resources. 

Public  lands  means  the  public  domain 
and  its  surface  resources  under  the 
jurisdiction  of  the  Bureau  of  Land 
Management  and  lands  from  which 
timber  or  other  vegetative  resources 
may  be  sold  in  accordance  with  the 
provisions  of  S  5400.0-3. 

Purchaser  means  a  business  entity 
including,  but  not  limited  to,  an 
individual,  partnership,  corporation,  or 
association  that  buys  Federal  timber. 

Trespass  means  the  severance, 
removal,  or  unlawful  use  of  timber  or 
other  vegetative  resources  without  the 
consent  (authorization)  of  the  Federal 
Government.  In  addition,  trespass  can 
result  from  failure  to  comply  with 
contract  or  permit  requirements,  causing 
direct  injury  or  damage  to  timber  or 
other  vegetative  resources,  or  causing 
undue  environmental  degradation. 
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Trespasser  means  any  person, 
partnership,  association,  or  corporation 
responsible  for  committing  a  trespass. 

Willful  means  an  action  that  is  done 
knowingly  and  constitutes  the  voluntary 
or  conscious  performance  of  a 
prohibited  act,  including  indifference  to 
or  the  reckless  disregard  for  the  law. 

{S401.0-«    [Ammxtod] 

4.  Section  5401.0-6  is  amended  by 

inserting  the  phrase  "or  other  vegetative 

resources"  after  the  word  "timber"  in 

the  fourth  (last)  sentence  of  paragraph 

(a). 

5.  Section  5402.0-6  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

{S402.0-6    Poltey. 
***** 

(c)  *  •  * 

(2)  The  contract  is  for  the  disposal  of 
timber  or  other  vegetative  resources,  for 
which  it  is  impracticable  to  obtain 
competition. 

PART  5420— {AMENDED] 

6.  The  authority  citation  for  part  5420 
is  revised  to  read  as  follows: 

Authority:  61  Stat.  681,  as  amended,  69  Stat. 
367;  Sec.  5,  50  Stat.  875:  30  U.S.C.  601  et  seq.; 
43  U.S.C.  1131e. 

§5424.0-5    [Removed] 

7.  Section  5424.0-5  is  removed. 

8.  Section  5424.0-6  is  revised  to  read 
as  follows: 

{5424.0-e    Policy. 

(a)  All  timber  sales  shall  be  made  on 
contract  or  permit  forms  approved  by 
the  Director.  Bureau  of  Land 
Management. 

(b)  Other  than  for  incidental  use,  the 
severance  and/or  removal  of  any 
vegetative  resource  for  personal  or 
commercial  use  requires  a  written 
contract  or  permit  issued  by  the 
authorized  ofRcer  or  other  person 
authorized  by  the  United  States.  All 
contracts  or  permits  shall  contain  the 
following: 

(1)  The  name  of  the  purchaser  of  his/ 
her  authorized  representative  with 
complete  mailing  address. 

(2)  The  specific  vegetative  resources 
authorized  for  removal  and  their 
respective  quantities  and  values. 

(3)  The  specific  location  from  which 
the  vegetative  resources  are  to  be 
removed. 

(4)  The  term  for  which  the  contract  or 
permit  is  valid. 

(5)  Contract  or  permit  conditions  and 
stipulations. 

(6)  Signature  of  purchaser  or 
authorized  representative. 

(c)  The  authorized  officer  may  include 
additional  provisions  in  the  contract  or 


permit  to  cover  conditions  peculiar  to 
the  sale  area,  such  as  road  construction, 
logging  methods,  silvicultural  practices, 
reforestation,  snag  felling,  slash 
disposal,  fire  prevention,  fire  control, 
and  the  protection  of  improvements, 
watersheds,  recreational  values,  and  the 
prevention  of  pollution  or  other 
environmental  degradation. 

(d)  The  contract  or  permit  form  and 
any  additional  provisions  shall  be  made 
available  for  inspection  by  prospective 
bidders  during  the  advertising  period. 
When  sales  are  negotiated  all  additional 
provisions  shall  be  made  part  of  the 
contract  or  permit. 

(e)  Except  for  such  specific  quantities 
of  grades  and  species  of  unprocessed 
timber  determined  to  be  surplus  to 
domestic  lumber  and  plywood 
manufacturing  needs,  each  timber  sale 
contract  shall  include  provisions  that 
prohibit: 

(1)  The  export  of  any  unprocessed 
timber  harvested  from  the  area  under 
contract; 

(2)  The  use  of  any  timber  of  sawing  or 
peeler  grades,  sold  pursuant  to  the 
contract,  as  a  substitute  for  timber  from 
private  lands  which  is  exported  or  sold 
for  export  by  the  purchaser,  an  affiliate 
of  the  purchaser,  or  any  other  parties. 

PART  5450— [AMENDED] 

9.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sec.  5.  50  Stat.  875;  61  Stat.  681. 
as  amended;  66  Stat.  367;  43  U.S.C  llSle:  30 
U.S.C.  601  et  seq. 

10.  Section  5450.1  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{  S4S0.1    Pre-award  qualifications  of  higli 

bidder. 

*        *        •        •        • 

(c)  Award  of  contracts  or  permits  on 
negotiated  sales  occurs  upon  the 
execution  of  the  contract  or  permit. 
Terms  and  conditions  shall  reflect  the 
contractor's  abihty  to  perform,  and  shall 
require  prevention  or  mitigation  of 
environmental  degradation  associated 
with  the  removal  of  the  timber  or  other 
vegetative  resource. 

PART  5460-{AMENDED] 

11.  The  authority  citation  for  part 
5460  is  revised  to  read  as  follows: 

Authority:  Sec.  5,  50  Stat.  875: 61  Stat.  681, 
as  amended;  60  Stat.  367;  43  U.S.C.  1181r.  30 
U.S.C.  601  et  seq. 

12.  Part  5460  is  amended  by  adding 
new  subpart  5462  to  read  as  follows: 


PART  5462— CONTRACT  AND  PERMIT 
REQUIREMENTS 

{  5462.1    Contract  and  permit  compliance. 

(a)  The  following  minimum 
requirements  shall  be  met  in  order  to 
assure  contract  or  permit  compliance; 

(1)  Contracts  or  permits  shall  be 
executed  by  authorized  purchasers  or 
their  formally  designated 
representatives. 

(2)  For  other  than  lump  sum  sales, 
only  the  specific  timber  or  other 
vegetative  resource  designated  for 
removal,  in  their  respective  quantities, 
shall  be  removed. 

(3)  Timber  or  other  vegetative 
resources  shall  be  removed  only  from 
designated  locations  or  areas. 

(4)  Transportation  of  timber  or  other 
vegetative  resources  shall  be  in 
accordance  with  contract  or  permit 
requirements  and  shall  include 
appropriate  load  or  product  tagging  if 
required. 

(5)  Contract  or  permit  stipulations  and 
specifications  shall  be  adhered  to. 

(6)  Payments  shall  be  made  in 
accordance  with  Subpart  5461  of  this 
title. 

(b)  All  contract  and  permit  provisions 
and  special  provisions  shall  be  adhered 
to  unless  the  contract  is  modified  in 
accordance  with  Part  5470  of  this  title. 

PART  9230-{  AMENDED] 

13.  The  authority  citation  for  part  9230 
is  revised  to  read  as  follows: 

Authority:  R.S.  2478:  43  U.S.C  1201;  43 
U.S.C.  1701  et  seq.;  18  U.S.C  1851-1858. 

Subpart  9239— [Amended] 

§9239.0-7    [Amendwl] 

14.  Section  9239.0-7  is  amended  by 
inserting  after  the  word  "timber"  in  the 
first  sentence  the  phrase  "or  other 
vegetative  resources." 

i9239.0-t    [Amended] 

15.  Section  9239.0-8  is  amended  by 
inserting  in  the  first  sentence  between 
the  word  "timber"  and  the  comma 
immediately  following  it  the  phrase  "or 
other  vegetative  resources." 

{9239.1    [Amended] 

16.  Section  9239.1  is  amended  by 
revising  the  heading  to  read:  'Timber 
and  other  vegetative  resources." 

17.  Section  9239.1-1  is  amended  by 
redesignating  paragraphs  (a),  (b).  and  (c) 
as  paragraphs  (d)  (1),  (2),  and  (3). 
respectively,  by  revising  the  section 
heading,  and  by  adding  new  paragraphs 
(a)  through  (c)  and  an  introductory 
clause  for  paragraph  (d)  to  ."^ad  as 
follows: 
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§  92aa.1-1    Unauthori2«d  cutting  and/or 
removaL 

(a)  All  of  the  deflnitions  in  S  5400.0-5 
of  this  title  apply  to  this  section. 

(b)  Authorization  by  contract  or 
permit  for  other  than  incidental  use  shall 
be  obtained  prior  to  the  cutting  and/or 
removal  of  any  vegetative  resources. 
Severance  or  removal  of  timber  or  other 
vegetative  resources  without  a  contract 
or  permit,  or  the  use  of  an  invalid 
contract  or  permit,  constitutes  a  trespass 
and  is  a  violation  of  regulation  subject 
to  criminal  penalties. 

(c)  Failure  to  comply  with  any  of  the 
requirements  and/or  stipulations  of  a 
contract  or  permit  may,  if  determined  to 
be  detrimental  to  the  pubHc  interest  by 
the  authorized  officer,  result  in  the 
cancellation  of  the  contract  or  permit. 
Individual  contracts  or  permits  may 
contain  specific  language  defining  the 
remedies  or  penalties  associated  with 
noncompliance.  Cancellation  shall  be 
mandatory  in  cases  of: 

(1)  Intentional  falsification  of 
information; 

(2)  Unauthorized  activity;  or 


(3)  Activity  by  unauthorized  person  or 
entity. 

(d)  Permittees  imder  Part  5510  are 
subject  to  the  following  prohibitions: 


18.  Section  9239.1-2  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (b),  by  revising  the  heading, 
and  adding  new  paragraph  (a)  tp  read  as 
follows: 

S  9239. 1-2    Penalty  for  unauttwrtzed 
cutting  and/or  rwnovaL 

(a)  In  accordance  with  55  9239.0-7, 
and  9239.0-8.  and  9239.1-1  of  this  title, 
violators  of  the  terms  and  conditions  of 
a  contract  or  permit,  or  persons  who  cut 
or  remove  timber  or  other  vegetative 
resources  without  a  contract  or  permit, 
are  in  trespass  and  may  be  prosecuted 
under  Title  18  of  the  United  States  Code 
or  under  State  criminal  law. 


19.  Section  9239.1-3  is  revised  to  read 
as  follows: 


S  9239.1-3    Measurt  of  damagaa. 

(a)  Unless  State  law  provides  stricter 
penalties,  in  which  case  the  State  law 
shall  prevail,  the  following  minimum 
damages  apply  to  trespass  of  timber  and 
other  vegetative  resources: 

(1)  Administrative  costs  incurred  by 
the  United  States  as  a  consequence  of 
the  trepass. 

(2)  Costs  associated  with  the 
rehabilitation  and  stabilization  of  any 
resources  damaged  as  a  result  of  the 
trespass. 

(3)  Twice  the  fair  market  value  of  the 
resource  at  the  time  of  the  trespass 
when  the  violation  was  nonwillful,  and  3 
times  the  fair  market  value  at  the  time  of 
the  trespass  when  the  violation  was 
willful. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  shall  not  be  deemed  to  limit 
the  measure  of  damages  that  may  be 
determined  under  State  law. 

Dated:  June  16, 1989. 
lames  M.  Hughes, 

Deputy  Assistant  Secretary  of  the  Interior. 
(FR  Doc.  89-27830  Filed  11-27-88;  8:45  am) 
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This  section  of  tha  FEDERAL  REGISTER 
contains  documents  other  than  njies  or 
proposed  rjles  that  are  applicable  to  the 
public.  Notices  of  t>earings  and 
investigations,  committee  meetings,  agency 
decisions  arxj  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  89-190] 

AvaNabHRy  of  Environmental 
AsMSsment  and  Rnding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  ParmK  to  Field  Teat  Genetically 
Engineerad  Cotton  Plants 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Monsanto 
Agricultural  Company,  to  allow  the  field 
testing  in  Kauai,  Hawaii,  of  cotton 
plants  genetically  engineered  to  be 
tolerant  to  the  herbicide  glyphosate  or  to 
resist  select  lepidopteran  insects.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  these 
genetically  engineered  cotton  plants  will 
not  present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 

ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology.  Biologies, 
and  Environmental  Protection.  Animal 
and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture,  Room 
850,  Federal  Building,  6505  Beicrest 
Road.  Hyattsville.  MD.  between  8  a.m. 
and  4:30  p.m^  Monday  through  Friday, 
except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  James  White,  Biotechnologist 
Biotechnology  Permit  Unit, 
Biotechnology,  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  Room  841, 
Federal  Building,  6505  Beicrest  Road, 
Hyattsville.  MD  20782,  (301)  436-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
permit  number  89-150-01. 
8UPPt£MENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regiilated  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  ^article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Monsanto  Agricultural  Company,  of 
St.  Louis,  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment,  to  field  test  cotton 
plants  genetically  engineered  to  tolerate 
the  herbicide  glyphosate  or  to  resist 
select  lepidopteran  insects.  The  field 
trial  will  take  place  in  Kauai,  Hawaii. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
cotton  plants  under  the  conditions 
described  in  the  Monsanto  Agricultural 
Company  application.  AKilS  concluded 
that  tl.e  field  testing  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment 

The  environmental  assessment  and 
finding  of  no  significant  impact  which 
are  based  on  data  submitted  by 
Monsanto  Agricultural  Company,  as 
well  as  a  review  of  other  relevant 


literature,  provide  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment 

1.  A  gene  encoding  a  modified  5- 
enolpyruvyl-3-pho8pho8hikimate 
synthase  which  shows  reduced 
sensitivity  to  the  herbicide  glyphosate  or 
a  gene  encoding  delta-endotoxin  has 
been  inserted  into  the  cotton 
chromosome.  In  nature,  chromosomal 
genetic  material  can  only  be  transferred 
to  other  sexually  compatible  plants  by 
cross-pollination.  In  this  field  trial,  the 
introduced  gene  cannot  spread  to  other 
plants  by  cross-pollination  because  the 
field  test  plot  is  a  sufficient  distance 
from  any  sexually  compatible  plants 
with  wl^ch  it  mi^t  cross-pollinate. 

2.  Neither  the  5-enolpyruvyl-3- 
phosphoshikimate  synthase  gene  nor  the 
delta-endotoxin  gene  themselves,  nor 
their  gene  products,  confer  on  cotton 
any  plant  pest  characteristics.  Traits 
that  lead  to  weediness  in  plants  are 
polygenic  traits  and  cannot  be  conferred 
by  adding  a  single  gene. 

3.  The  plant  from  which  the  5- 
enolpyruvyl-3-phosphoshikimate 
synthase  gene  and  the  micro-organism 
from  which  the  delta-endotoxin  gene 
was  isolated  are  not  plant  pests. 

4.  Select  noncoding  regulatory  regions 
derived  from  plant  pests  have  been 
incorporated  into  the  plant  DNA  but  do 
not  confer  on  cotton  any  plant  pest 
characteristics. 

5.  Neither  the  5-enolpyruvyl-3- 
phosphoshikimate  synthase  nor  the 
delta-endotoxin  gene  provides  the 
transformed  cotton  plants  with  any 
measurable  selective  advantage  over 
nontransformed  cotton  in  the  ability  to 
be  disseminated  or  to  become 
established  in  the  environment 

6.  The  vector  used  to  transfer  the 
genes  to  cotton  plants  has  been 
evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk  in  this  experiment.  The  vector, 
although  derived  from  a  DNA  sequence 
with  known  plant  pest  potential  has 
been  disarmed;  that  is,  genes  that  are 
necessary  for  producing  plant  disease 
have  been  removed  from  the  vector.  The 
vector  has  been  tested  and  shown  to  be 
nonpathogenic  to  plants. 
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7.  The  vector  agent,  the  bacterira  that 
was  used  to  deliver  the  vector  DNA  and 
the  genes  into  the  plant  cell,  has  been 
shown  to  be  eliminated  and  no  longer 
associated  with  the  transformed  cotton 
plants. 

8.  Horizontal  movement  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  delivering  the  gene  to  the 
plant  genome  (i.e.,  chromosomal  DNA). 
The  vector  does  not  survive  in  the 
plants. 

9.  Clyphosate  is  one  of  the  herbicides 
that  is  rapidly  degraded  in  the 
environment  It  has  shown  to  be  less 
toxic  to  animals  than  many  herbicideB 
commonly  used. 

10.  Delta-endotoxin  Is  a  polypeptide 
which  upon  ingestion  kills  only  select 
lepidopteran  insects.  Delta-endotoxin  is 
not  toxic  to  other  insects,  wild  or 
domestic  birds,  fish  or  mammals. 
Because  of  its  safety,  its  topical 
application  on  vegetable  crops  is 
permitted  up  to  harvest  date. 

11.  The  field  test  site  is  small  (about  3 
acres]  and  physicaUy  isolated  by  a 
surrounding  area  of  cultivated  land. 

The  environmental  assessment  and 
fmding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C  4331  et  seq.], 
[2]  Regulations  of  the  Council  on 
Environmental  QuaUty  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  150Q-15O9).  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384. 
August  28, 1979,  and  44  FR  51272-51274. 
August  31. 1979). 

Done  in  Washington.  DC  this  21st  day  of 
November  1968. 
WUliAm  F.  Helms, 

AcUng  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc  B9-27768  Filed  11-27-69;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Transportation  and  Related 
Equipment,  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  December  12. 
1989.  9J0  a.m.,  Herbert  C  Hoover 
Building,  room  1617-F,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 


applicable  to  transportation  and  related 
equipment  or  technology. 

AGENDA 

General  Session 

1.  Opening  Remarks  by  the  Chairman 
or  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  papers  or  Comments 
by  the  Public. 

4.  Discussion  of  the  Chairmen's 
Meeting. 

5.  Review  of  IL 1460  Revision  Relating 
to  Aircraft.  Helicopters,  and  Aero- 
Engines. 

6.  Discussion  of  the  Quarterly  List 
Review. 

7.  Discussion  of  the  1990  Aimual  Han. 

Executive  Session 

8.  Discussion  of  matters  properiy 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  pubUc 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address:  Ms. 
Ruth  D.  Fitts,  U.S.  Department  of 
Commerce/BXA.  Office  of  Technology  ft 
Policy  Analysis,  14th  ft  Constitution 
Avenue.  NW..  Room  4069A. 
Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel 
formally  determined  on  January  10, 1988. 
pursoant  to  section  10(d]  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  oi>en  to  the 
public 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  662a  U.S.  Department  of 


Commerce,  Washington,  DC  For  farther 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-4959. 

Dated:  November  21. 1989. 
Batty  A  Fenwi, 

Director.  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analyses. 
[FR  Doc  8&-277B6  Filed  11-27-89:  8:45  am] 
BNjjNa  COM  ss«e-or-M 

Foreign-Trad*  Zoom  Board 

[Docket  19-69] 

Foreign-Trade  Zone  22— Ctilcago,  IL; 
Application  for  Subzone  by  EJ.  Brach 
&  Sona,  Inc^  Confectionary 
Manufacturing  Plant,  Chicago,  IL 

The  comment  period  for  the  above 
case,  involving  a  proposed  special- 
purpose  subzone  for  the  confectionary 
manufacturing  plant  of  E).  Brach  ft 
Sons,  Inc.  (54  FR  42317, 10/16/89).  is 
extended  to  December  29, 1989,  to  allow 
interested  parties  additional  time  in 
which  to  comment  on  the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  shall 
include  5  copies.  Material  submitted  will 
be  available  at  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce,  Room 
2835, 14th  and  Pennsylvania  Avenue. 
NW..  Washington,  DC  20230. 

Dated:  November  20. 1980. 
John  I-  Da  Ponte,  fr.. 

Executive  Secretary. 

[FR  Doc  89-27814  Filed  11-27-89:  9:35  am] 

BMJJNO  COM  S81»4S-II 

Interrtatioruri  Trade  Administration 

[A-588-40S] 

Cellular  MoW  Telaphonaa  and 
Subaaaimblai  From  Japan; 
PraOmlnary  Rosults  of  Antidumping 
Dtrty  Admifyatrativ*  Review 

agency:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

summary:  In  response  to  a  request  by  a 
respondent  the  Department  of 
CcMnraerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  cellular 
mobile  telephones  and  subassemblies 
from  japan.  The  review  covers  one 
manufacturer  of  this  merchandise  and 
the  period  December  1. 1967  through 
November  30, 1988.  The  review  indicates 
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the  existence  of  dumping  margins  during 
this  period. 

As  a  result  of  the  review,  the 
Department  has  preliminary  determined 
to  assess  dumping  duties  equal  to  the 
calculated  differences  between  United 
States  price  and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  28, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  D'Alauro  or  Robert  Marenick, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5255. 
SUPPLEMENTARY  NtFORMATKHC 

Background 

On  December  19, 1985,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (50  FR  51724]  an  antidumping 
duty  order  on  cellular  mobile  telephones 
and  subassemblies  from  Japan.  One 
respondent  TDK  Corpora  Uon  ('TDK"), 
requested  in  accordance  with 
S  353.53a(a)  of  the  Commerce 
Regulations  (19  CFR  353.53a(a)  (1988)) 
that  we  conduct  an  administrative 
review.  We  published  a  notice  of 
initiation  of  the  antidumping  duty 
administrative  review  on  January  31, 
1989  (54  FR  4871).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1. 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS")  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS 
number(s). 

Imports  covered  by  this  review  are 
cellular  mobile  telephones  ("CMTs"), 
CMT  transceivers.  CMT  control  units, 
and  certain  subassembUes  thereof, 
which  meet  the  tests  set  forth  below. 
CMTs  are  radio-telephone  equipment 
designed  to  operate  in  a  cellular  radio- 
telephone system,  i.e..  a  system  that 
permits  mobile  telephones  to 
communicate  with  traditional  land-line 
telephones  via  a  base  station,  and  that 
permits  multiple  simultaneous  use  of 
particidar  radio  frequencies  through  the 
division  of  the  system  into  independent 
cells,  each  of  which  has  its  own 


transceiving  base  station.  Each  CMT 
generally  consists  of  (1)  a  transceiver, 
i.e.,  a  box  of  electronic  subassemblies 
which  receives  and  transmits  calls;  and 
(2)  a  control  unit  i-e.,  a  handset  and 
cradle  resembling  a  modem  telephone, 
which  permits  a  motor-vehicle  driver  or 
passenger  to  dial,  speak,  and  hear  a  call 
They  are  designed  to  use  motor  vehicle 
power  sources.  Cellular  transportable 
telephones,  which  are  designed  to  use 
either  motor  vehicle  power  sources  or, 
alternatively,  portable  power  sources, 
are  included  in  this  antidumping  duty 
order. 

Subassemblies  are  any  completed  or 
partially  completed  circuit  modules,  the 
value  of  which  is  equal  to  or  greater 
than  five  dollars  and  which  are 
dedicated  exclusively  for  use  in  CMT 
transceivers  or  control  units.  The  term 
"dedicated  exclusively  for  use"  only 
encompasses  those  subassemblies  that 
are  specifically  designed  for  use  in 
CMTs,  and  could  not  be  used,  absent 
alteration,  in  a  non-CMT  device.  The 
Department  selected  the  five  dollar 
value  for  defining  the  scope  since  this  is 
a  value  that  it  has  determined  is 
equivalent  to  a  "major"  subassembly. 
The  Department  feels  that  a  dollar  cutoff 
point  is  a  more  workable  standard  than 
a  subjective  determination  such  as 
whether  a  circuit  module  is 
"substantially  complete."  Examples  of 
subassemblies  which  may.fall  within 
this  definition  are  circu    modules 
containing  any  of  the  following  circuitry 
or  combinations  thereof:  audio 
processing,  signal  processing  (logic),  RF, 
IF,  synthesizer,  duplexer,  power  supply, 
power  amplification,  transmitter  and 
exciter.  The  presumption  is  that  CMT 
subassemblies  are  covered  by  the  order 
unless  an  importer  can  prove  otherwise. 
An  importer  will  have  to  file  a 
declaration  with  the  Customs  Service  to 
the  effect  that  a  particular  CMT 
subassembly  is  not  dedicated 
exclusively  for  use  in  CMTs  or  that  the 
dollar  value  is  less  than  five  dollars,  if 
he  wishes  it  to  be  excluded  from  the 
order. 

The  following  merchandise  has  been 
excluded  from  this  order  pocket-size 
self-contained  portable  cellular 
telephones,  cellular  base  stations  or 
base  station  apparatus,  cellular 
switches,  and  mobile  telephones 
designed  for  operation  on  other,  non- 
cellular,  mobile  telephone  systems. 

Diuing  the  review  period,  cellular 
mobile  telephones  and  subassemblies 
were  classified  under  Tariff  Schedules 
of  the  United  States  item  numbers  685.28 
and  685.33.  This  merchandise  is 
currently  classified  under  HTS  item 
numbers  8525.2a60,  8525.10.80, 
8527.gG.8a  8529.ia6a  8529.90.5a 
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8542.20.00,  and  8542jaoa  The  HTS  item 
numbers  are  provided  for  convenience 

and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  one  manufacturer 
of  Japanese  CMTs  and  subassemblies, 
TDIC  and  the  period  December  1, 1987 
through  November  30, 1988. 

United  States  Ptica 

In  calculating  United  States  price  the 
Department  used  purthase  price,  as 
defined  in  section  772  of  the  Tariff  Act 

The  Department  determined  that 
purchase  price  and  not  exporter's  sales 
price  was  the  most  appropriate  indicator 
of  United  States  price  in  this  case  based 
on  the  following  elements: 

1.  The  merchandise,  which  was  made 
to  order  for  each  U.S.  customer,  was 
purchased  or  agreed  to  be  purchased 
from  TDK.  Japan,  prior  to  the  date  of 
U.S.  importation. 

2.  The  selling  agent  located  in  the 
United  States  acted  only  as  a  processor 
of  sales-related  documentation  and  as  a 
communication  link  with  the  unrelated 
U.S.  buyers. 

3.  For  all  but  one  of  TDK's  U.S. 
customers,  the  merchandise  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  U.S.  buyer.  Direct 
shipment  to  its  customers  was, 
therefore,  the  customary  commercial 
channel  of  trade.  For  the  remaining  U.S. 
customer,  the  merchandise  was  not  sold 
through  inventory.  Rather,  the  custom- 
ordered  merchandise  was  warehoused 
only  to  accommodate  specific  delivery 
needs  stipulated  by  this  customer. 

Purchase  price  was  based  on  the 
packed  f.o.b.  (foreign  port),  f.o.b.  (post- 
clearing  at  U.S.  port),  or  ex-warehouse 
price  to  unrelated  purchasers  in  the 
United  States.  Where  applicable,  we 
made  deductions  for  foreign  "inland 
freight  Japanese  brokerage  fees,  ocean 
fieight  marine  insurance,  and  customs 
duties.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Vahie 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison. 

Home  maricet  price  was  based  on  the 
packed  deUvered  (customer's 
warehouse)  price  to  unrelated  and 
related  purchasers,  with  adjustments, 
where  applicable,  for  inland  freight  and 
insurance,  differences  in  merchandise, 
warranty  expenses,  warehousing 
expenses,  and  differences  in  the  cost  of 
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packing  and  credit.  No  other 
adjustments  were  claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that  a 
margin  of  .95  percent  exists  for  TDK 
Corporation  during  the  period  December 
1. 1987  through  November  30, 1988. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication. 
Copies  of  case  briefs  and  rebuttal  briefs 
must  be  served  on  interested  parties  in 
accordance  with  $  353.38(e]  of  the 
Commerce  regulations  (54  FR  12785; 
March  28. 1989)  (to  be  codified  at  19  CFR 
353.38(e)).  The  Department  will  publish 
the  final  results  of  the  administrative 
review  including  the  results  of  its 
analysis  of  any  such  written  comments 
or  oral  argument. 

Representatives  of  interested  parties 
may  request  disclosure  of  proprietary 
information  under  administrative 
protective  order  within  10  days  of  the 
date  that  the  interested  party  becomes  a 
party  to  the  proceeding  but  in  no  event 
later  than  the  date  the  case  briefs  are 
due. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margin  shall  be  required 
for  TDK.  For  shipments  from  the 
remaining  known  manufacturers  and 
exporters  not  covered  by  this  review, 
the  cash  deposit  will  continue  to  be  at 
the  latest  rate  applicable  to  each  of 
those  firms.  For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  reviews,  whose 
first  shipments  occurred  after  November 
30. 1988  and  who  is  unrelated  to  any 
reviewed  firm,  a  cash  deposit  of  .95 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 


shipments  of  Japanese  cellular  mobile 
telephones  and  subassemblies  entered. 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  353.22  of  the  Commerce 
regulations. 

Dated:  November  20. 1989. 
Lisa  B.  Bairy. 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  8&-27815  Filed  11-27-89;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  will  hold  a  public 
Fishermen's  Forum  on  December  6. 1989, 
at  1:30  p.m.,  at  the  Ilikai  Hotel,  Hilo 
Suite,  1777  Ala  Moana  Boulevard, 
Honolulu.  HI. 

The  Forum  will  provide  an 
opportunity  for  fishermen  to  directly 
discuss  with  Council  members  issues  of 
mutual  interest  including:  (1)  Ultra-sonic 
tracking  of  large  pelagic  fish;  (2)  a 
National  Seafood  Inspection  program  for 
vessels;  (3)  the  U.S.  Customs 
interpretative  rule  on  transshipment  and 
transportation  of  tuna  caught  outside  the 
U.S.  Exclusive  Economic  Zone;.(4) 
intreractions  between  local  longliners 
and  small  boat  fishermen;  (5)  problems 
in  data  reporting;  and  (6)  other  items  of 
mutual  interest. 

For  more  infonnation  contact  Kitty  M. 
Simonds,  Executive  Director,  Western  Pacific 
Fishery  Management  Council.  1164  Bishop 
Street,  Suite  1405,  Honolulu.  HI  96813: 
telephone:  (808)  523-1368. 

Dated:  November  20, 1989. 
Richaid  H.  Schaefer . 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-27756  Filed  11-27-89;  8:45  am] 

BILLMQ  COOC  3S10-22-M 


Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

aqency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  will  hold  its  46th 
Scientific  and  Statistical  Committee 


(SSC)  public  meeting  on  December  4-5. 
1989,  at  9  a.m.,  at  the  Ilikai  Hotel.  Hilo 
and  Kona  Suites.  1777  Ala  Moana 
Boulevard.  Honolulu,  HI. 

The  SSC  will  review  the  status  of 
programmatic  projects  in  support  of 
fishery  management  plans  (FMPs)  for 
bottomfish,  crustaceans,  precious  corals, 
and  pelagic  species.  The  Committee  also 
will  review  reports  of  the  Plan 
Monitoring  Team  for  each  FMP  and 
formulate  recommendations  for  the 
Council.  In  particular,  the  SSC  will:  (1) 
Review  results  of  the  Council  FMP 
Monitoring  and  Assessment  Workshop; 

(2)  review  the  Planning  Team  reports  on 
overfishing  and  thresholds  for  all  FMPs; 

(3)  review  the  Limited  Entry  Program  for 
the  Northwestern  Hawaiian  Islands:  (4) 
discuss  amendments  and  the  inclusion 
of  tuna  management  in  the  Magnuson 
Fishery  Conservation  and  Management 
Act;  (5)  discuss  the  current  status  of  drift 
gillnet  fishing;  and  (6)  any  other  SSC 
business. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street.  Suite  1405,  Honolulu. 
HI  96813;  telephone:  (808)  523-1368. 

Dated:  November  20, 1989. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-27757  Filed  11-27-89;  8:45  am] 
BIUJNO  CODE  SS10-22-M 


Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  The  Western  Pacific  Fishery 
Management  Council  and  its  Standing 
Committees  will  hold  public  meetings  on 
December  5-8. 1989.  at  the  Ilikai  Hotel. 
Hilo  Suite.  1777  Ala  Moana  Boulevard. 
Honolulu,  HI.  The  Council  will  begin 
meeting  on  December  7  and  December  8 
at  9  a.m.  The  Council's  Standing 
Committees  will  meet  on  December  5  at 
1  p.m..  and  on  December  6  at  8:30  a.m. 

At  its  67th  meeting,  the  Council  will 
hear  routine  fisheries  reports  from  state, 
territorial,  and  federal  governments' 
representatives  on  the  Council,  as  well 
as  from  private  sector  Council  members 
from  Hawaii,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI).  The  status  of 
fishery  management  plans  (FMPs) 
covering  crustaceans,  bottomfish  and 
seamount  groundfish.  pelagics.  and 
precious  corals  also  will  be  discussed. 

The  Council  will  review  and  approve 
(as  necessary)  the:  (1)  Planning  Team 
reports  on  overfishing  and  thresholds  for 
all  FMPs;  (2)  Northwestern  Hawaiian 
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Islands  Limited  Entry  Program;  (3)  long- 
range  planning  (4)  FMP  Monitoring  and 
Assessment  Workshop;  (5)  fishing  rights 
of  indigenous  peoples/hmited  entry 
projects  for  American  Samoa,  Guam, 
and  the  CNMI;  (6)  enforcement 
resources  and  projects;  (7)  status  of  drift 
gillnet  fishing  and  Magnuson  Fishery 
Conservation  and  Management  Act 
amendments;  (8)  general  administrative 
matters  including  the  Council's 
Statement  of  Organization,  Practices, 
and  Procedures  (SOPP).  election  of 
officers,  StEuiding  Committee 
assignments:  and  (9)  any  other  Council 
business. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director,  Western  Pacific 
Fishery  Management  Council,  1164  Bishop 
Street.  Suite  1405,  Honolulu.  HI  96813; 
telephone:  (808)  523-1368. 

Dated:  November  20. 1989. 
Richard  H.  Schaefer. 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  89-27758  Filed  11-27-89;  8:45  am] 

BIUMQ  COOC  S6t«-21-H 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  the 
Polish  People's  Republic 

November  21, 1989. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CFTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit 

EFFECnvE  date:  November  21, 1989. 
FOR  FURTHEIt  INFORMATION  CONTACT: 
Jerome  Turtola.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  hmit.  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

suipplementary  information: 

Authority:  Executive  Order  116S1  of  Maidi 
3, 1972,  as  amended;  section  204  of  tha 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  18S4). 

The  current  limit  for  Category  433  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers'  is  available  in  the 
CORRELA-nON:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44837, 
published  on  November  7. 1988).  Also 
see  53  FR  49584,  pubhshed  on  December 
8,1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  0.  TantlDo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementadon  of  Textila 
AgrBoments 

November  21, 1989. 

Commissioner  of  Customs,  Department  of  the 
Treasury.  Washington.  DC  20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  2, 1988.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Poland  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1989  and 
extends  through  December  31, 1989. 

Effective  on  November  21. 1988,  the 
directive  of  December  2, 1988  is  amended 
further  to  increase  to  8,600  dozen  '  the 
current  limit  for  wool  textile  products  in 
Category  433,  as  provided  under  the 
provisions  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  tha 
United  States  and  the  PoUsh  People's 
Republic. 

"The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(a)(1). 
Sincerely, 
Auggia  D.  TantiUo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements, 
(FR  Doc.  89-27829  Filed  11-27-89;  8:45  am] 
■UJMCOOC  ssie-ON-M 


COPYRIGHT  ROYALTY  TRIBIWAL 
[Docket  No.  90-1-88J0] 

1988  Juket>ox  Royalty  Distribution 
Proceeding 

agency:  Copyright  Royalty  Tribunal 
action:  Notice  of  no  controversy;  notice 
of  full  distribution. 

summary:  The  Copyright  Royalty 
Tribunal  armounces  that  no 
controversies  exist  concerning  the 


■  The  limit  hat  not  been  Adfusted  to  sccoont  for 
any  import*  exported  after  DecemiMr  SI,  19es. 


distribution  of  the  1988  jukebox 
copyright  royalties  and  orders  a  fall 
distribution  of  the  1968  jukebox 
copyright  royalty  fund. 

DATE  Distribution  of  the  1968  jukebox 
copyright  royalty  fund  shall  take  place 
on  November  30, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Robrt  Cassler,  General  Counsel. 
Copyright  Royalty  Tribunal.  1111  20th 
Street.  NW.,  Suite  450.  Washington.  DC 
20036  (202-653-5175). 

SUPPLEMENTARY  INFORMATKNC  17  U.S.C. 

116(c)(3)  authorizes  the  Copyright 
Royalty  Tribunal  (Tribunal)  to  distribute 
annually  royalty  fees  paid  by  jukebox 
operators  to  certain  copjTight  owners 
and  performing  rights  societies. 

In  this  proceeding,  the  Tribunal  takes 
up  the  distribution  of  royalty  fees 
deposited  by  jukebox  operators  for  the 
calendar  year  1988.  During  the  month  of 
January,  1989.  five  parties  filed  timely 
claims:  Asociadon  de  Compositores  y 
Editores  de  Musica  Latinoamericana 
(ACEMLA).  the  American  Society  of 
Composers.  Authors  and  Publishers 
(ASCAP).  Broadcast  Music,  Inc.  (BMI). 
Italian  Book  Corporation  (IBC)  and 
SESAC,  Inc.  (SESAq. 

On  April  24, 1989,  ACEMLA  informed 
the  Tribimal  that  it  had  reached  a 
settlement  with  ASCAP  and  BMI 
concerning,  among  other  things,  its  claim 
to  the  1988  jukebox  copyright  royalty 
fund,  and  it  was  therefore  withdrawing 
its  claim. 

On  October  Z  1989,  in  accordance 
with  17  U.S.C.  116(c)(3).  the  Tribunal 
published  in  the  Federal  Register  a 
notice  requesting  all  claimants  to 
comment  by  November  1, 1989  whether 
any  controversies  existed  concerning 
the  distribution  of  the  1988  jukebox 
fund.  54  FR  40473.  The  comment  period 
was  extended  at  the  request  of  the 
claimants  to  November  22, 1989,  Order, 
dated  November  1, 1989. 

On  November  6, 1989,  IBC  informed 
the  Tribunal  that  it  had  reached  a 
settlement  with  ASCAP,  BMI  and 
SESAC  concerning  its  claim  to  the  1988 
jukebox  copyright  royalty  fund,  and  it 
was  therefore  withdrawing  its  claim. 

On  Nomvember  20, 1989,  ASCAP.  BMI 
and  SESAC  filed  a  joint  comment  with 
the  Tribunal,  informing  the  Tribimal  that 
they  had  reached  a  voluntary  agreement 
and  there  existed  no  more  controversies 
concerning  the  distribution  of  the  1968 
jukebox  fund.  In  the  same  filing,  the 
three  performing  rights  societies  made  a 
motion  for  an  immediate  and  complete 
distribution  of  the  royalties  in  the  1988 
fukebox  fond. 

On  the  basis  of  the  filed  comments  of 
the  claimants,  the  Tribimal  concludes 
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that  there  exists  no  controversy 
concerning  the  distribution  of  the  1988 
jukebox  copyright  royalty  fund,  and 
orders  that  a  full  distribution  of  the  fund 
shall  take  place  on  November  30, 1989. 

Dated:  November  21. 1989. 
Mario  F.  Aguero, 
Acting  Chairman. 
[FR  Doc.  8»-27754  Filed  11-27-89;  8:45  am] 

WLUNQ  COOC  KIO-Ot-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44.  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  0MB  Control  Number  DoD 
FAR  Supplement.  Part  247. 
Transportation;  DFSC  Form  1890;  and 
0MB  Control  Number  0704-0245. 

Type  of  Request  Revision. 

Average  Burden  Hours/Minutes  Per 
Response:  .94038  hours. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  33,250. 

Annual  Burden  Hours:  65,074. 

Annual  Responses:  69,200. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  needed  to  support 
contracting  for  transportation  and 
related  services  in  the  DoD  FAR 
Supplement  and  the  Service 
Supplements  attached  hereto. 

Affected  Public:  Businesses  of  other 
for-profit;  Non-profit  institutions;  Small 
businesses  or  organizations. 

Respondent's  Obligation:  Mandatory. 

OMB  Dest  Officer  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.Tlynn  at  Office  of 
Management  and  Budget,  Desk  Oi^cer, 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison.  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204.  Arlington,  Virginia  22202- 
4302. 


Dated:  November  21, 1989. 
LM.  Rynuin, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

[PR  Doc.  89-27842  Filed  11-17-89;  8:45  am] 

BtUMQ  COOe  M10-01-M 

Office  of  tt>e  Secretary 

Civilian  Health  and  Medical  Program  of 
tti«  Uniformed  Services  (CHAMPUS); 
Recalculated  Rates 

agency:  Office  of  the  Secretary,  DoD. 
action:  Notice  of  recalculated  mental 
health  per  diem  rates. 

summary:  This  notice  provides  for  the 
recalculation  and  updating  of  hospital 
specific  per  diem  ra  tes  for  high  volume 
providers  and  regional  per  diem  rates 
for  low  volume  providers;  the  revised 
cap  per  diem  for  high  volume  providers; 
and  the  beneficiary  per  diem  cost-share 
amount  for  low  volume  providers  to  be 
used  for  FY  1990  under  the  CHAMPUS 
Mental  Health  Per  Diem  Payment 
System. 

EFFECTlve  DATE:  The  rates  contained  in 
this  notice  are  effective  for  services 
occurring  on  or  after  October  1, 1989. 
ADDRESSES:  Office  of  the  Civilian 
Health- and  Medical  Program  of  the 
Uniformed  Services  (OCHAMPUS), 
Office  of  Program  Development.  Aurora. 
CO  80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  final  rule,  contact  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  (202)  783-3238. 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  payable  by  check  or 
money  order  to  the  Superintendent  of 
Documents. 

FOR  FURTHER  INFORMATION  CONTACT 

Stan  Regensberg,  Office  of  Program 
Development.  OCHAMPUS.  telephone 
(303)  361-3572 

To  obtain  copies  of  this  document,  see 
the  "ADDRESS  '  section  above. 
Questions  regarding  payment  of  specific 
claims  under  the  CHAMPUS  Mental 
Health  Per  Diem  Payment  System 
should  be  addressed  to  the  appropriate 
CHAMPUS  contractor. 
SUPPLEMENTARY  INFORMATION:  The  fmal 
rule  published  on  pages  34285  through 
34294  on  September  6. 1988.  set  forth 
reimbursement  changes  that  were 
effective  for  all  inpatient  hospital 
admissions  in  psychiatric  hospitals  and 
exempt  psychiatric  units  occurring  on  or 
after  January  1, 1989.  Included  in  this 
final  rule  were  provisions  for  updating 
reimbursement  rates  for  each  fiscal 
year.  As  stated  in  the  final  rule, 
hospital-specific  per  diems  and  the 


regional  per  diems  calculated  for  the 
base  period  (FY  88]  shall  be  in  effect  for 
federal  fiscal  year  1989  with  no 
additional  update  for  fiscal  year  1989. 
For  subsequent  federal  fiscal  years,  each 
per  diem  shall  be  updated  by  the 
Medicare  update  factor  for  hospitals  and 
units  exempt  from  the  Medicare 
prospective  payment  system.  Since 
January  1. 1989,  the  Office  of  Civihan 
Health  and  Medical  Program  of  the 
Uniformed  Services  (OCHAMPUS)  has 
determined  that  more  complete  and 
accurate  data  is  available  for 
establishing  per  diem  rates  under  this 
system  than  was  originally  used.  The 
data  base  that  was  originally  used  was 
the  same  data  base  which  was  used  to 
establish  CHAMPUS  DRGs  for  the 
payment  of  inpatient  services  of  acute 
medical  hospitals.  The  data  was  found 
to  be  acceptable  for  establishing  DRGs. 
However,  the  data  used  to  calculate  the 
mental  health  per  diem  rates  was  found 
to  contain  errors  which  were 
specifically  caused  by  improper 
accumulation  of  days  and  failure  to 
include  all  allowed  charges.  Based  on 
this  determination  and  the  fact  that 
several  psychiatric  hospitals  have 
inquired  as  to  the  validity  of  the 
originally  established  per  diem  rates, 
OCHAMPUS  has  decided  to  recalculate 
all  per  diem  rates  under  this  system. 
This  means  recalculating  both  hospital- 
specific  per  diem  rates  for  high  volume 
hospitals  and  units  and  regional  per 
diem  rates  for  low  volume  hospitals  and 
units.  It  also  means  recalculating  the  cap 
per  diem  amount  for  high  volume 
hospitals  and  units  and  the  beneficiary 
cost-share  per  diem  amount  for  low 
volume  hospitals  and  units.  The 
recalculated  rates  have  been 
recalculated  using  the  original  base 
period  of  July  1, 1987,  through  May  31. 
1988.  These  rates  have  also  been 
updated  using  the  Medicare  market 
basket  update  factor  of  5.5  percent  for  ° 
FY  90.  The  recalculated  and  updated 
rales  are  effective  for  dates  of  service 
beginning  on  or  after  October  1. 1989. 
OCHAMPUS  will  notify  hospitals  and 
units  with  hospital-specific  rates  of  their 
recalculated  and  updated  rates  by 
overnight  mail.  Recalculated  and 
updated  regional  rates  are  contained  in 
this  notice. 

Hospitals  will  have  60  days  from  the 
date  of  this  notice  to  request  an 
administrative  review  of  their 
recalculated  per  diem  rates.  Up  to  an 
additional  60  days  will  be  allowed  to 
provide  sufficient  opportunity  for  a 
hospital  to  provide  evidence  in  support 
of  their  position.  As  was  stated  in  the 
original  rule,  any  hospital  or  unit  which 
believes  the  OCHAMPUS  calculated  per 
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diem  rate  differs  by  more  than  five 
dollars  from  that  calculated  by  the 
hospital  or  unit  may  apply  to  the 
Director  of  OCHAMPUS  or  designee  for 
a  recalculation.  Such  requests  can  be 
submitted  directly  to  the  address 
provided  above.  The  burden  of  proof 
shall  be  on  the  hospital.  Tlie  payment 
rate  determined  by  an  administrative 
review  will  be  retroactive  to  October  1, 
1989. 

Any  required  reduction  resulting  from 
the  recalculation  of  the  per  diem  rates 
will  not  be  retroactive.  In  addition,  all 
administrative  reviews  of  individual 
hospital  rates  completed  prior  to 
October  1, 1989,  will  be  honored.  This 
means,  for  these  hospitals,  recalculated 
rates  established  during  the  previous 
administrative  review  will  be  retained 
and  updated  for  FY  90  using  the 
Medicare  update  factor  mentioned 
above. 

Based  on  the  recalculations,  the  cap 
limit  for  high  volume  hospitals  and  units 
has  been  lowered  to  $614  per  day.  This 
cap  has  been  established  with  the  5.5 
percent  increase  referenced  above.  A 
few  hospitals  were  underpaid  based  on 
the  difference  between  the  originally 
calculated  per  diems  and  the 
recalculated  per  diems.  For  these 
providers,  CHAMPUS  will  retroactively 
make  payment  adjustments  back  to 
January  1, 1989.  No  separate  action  on 
the  part  of  these  providers  is  required. 

For  hospitals  wanting  more  detailed 
information  on  the  methodology  used  to 
recalculate  the  per  diem  rates,  the  Office 
of  Civilian  Health  and  Medical  Program 
of  the  Uniformed  Services  will  provide 
the  information  upon  written  request 

Dated:  November  22, 1989. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Regkdnal  Specific  Rates  for  Psychi- 
atric HOSPITALS  AND  UNITS  WiTH  LOW 
CHAMPUS  VOLUK/iE 

(Less  than  25  CHAMPUS  discharges  in  a  year] 


United  States  Census  Region 


Norttieast 

New  England _ 

Maine.  New  Hampshire.  Vermont. 
Massachusetts,  Rhode  Island.  Corv 
nectcul 

Mtd-Atlanttc 

New  Yorti,  New  Jersey,  Pennsylvania 
Midwest 

East  North  Central 

Ohio,  Indiarw,  Illinois,  Michigan,  Wis- 
consin 
West  North  Central 


Rate' 


S416 

$396 
S345 
$326 


Regional  Specific  Rates  for  Psychi- 
atric Hospitals  and  Units  Whth  Low 
CHAMPUS  VOLUME— Continued 

[Less  than  25  CHAMPUS  discharges  in  a  year] 


IMted  Stales  Census  Region  Rate 


Minnesota.     Iowa.     Missouri,     North 
Dakota,   South   Dakota.   Nebraska. 
Kansas 
South: 

South  Atlantic 

Delaware.  Maryland,  DC,  Virginia, 
West  Virginia,  North  Carolina,  South 
Carohna,  Georgia.  Florkla 

East  South  Central 

Kentucky.  Tennessee,  Alabama,  Mia- 
sissippi 

West  South  Central _ 

Arkansas,  Louisiana.  Texas,  Oklahoma 
West: 

Mountain . 

Montana.  Idaho,  Wyoming,  Colorado. 
New  Mexico,  Arizona.  UUh,  Nevada 

Pacific 

Washington.  Oregon.  Cairkxnia. 
Alaska,  Hawaii 


$411 


$374 
$373 
$441 


•  The  wage  portion  of  the  rate,  subject  to  the  area 
wage  acJiustment,  «  73  84%. 

Benetioary  cost-share  (other  than  deperxtoms  of 
actrve  duty  members)  tor  care  paid  on  tfie  basis  of  a 
regional  per  diem  rate  «  tt>e  kiwer  of  S109  per  day 
or  25%  of  the  hospital  billed  charges  effective  for 
services   rerxlered  on  or  after  October   1,    1989. 

(FR  Doc.  89-27816  Filed  11-27-89;  8:45  am] 

HLLrnO  CODE  MDMII-M 


Meetings;  Defense  Advisory 
Committee  on  Women  in  the  ServicM 

agency:  Defense  Advisory  Committee 
on  Women  in  the  Services 

(DACowrrs),  dod. 

action:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Defense  Advisory 
Committee  on  Women  in  the  Services 
(DACOWITS).  The  purpose  of  the 
meeting  is  to  review  the  resolutions 
made  by  the  committee  at  the  1989  Fall 
Conference;  review  the  Subcommittee 
Issue  Agenda,  discuss  issues  relevant  to 
women  in  the  Services,  and  complete 
any  unfinished  business  for  1989.  All 
meeting  sessions  will  be  open  to  the 
public. 

date:  December  11, 1989, 9:30  a.m.-4 
p.m. 

ADDRESS:  SecDef  Conference  Room 
3E869,  The  Pentagon,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  Mary  C.  Pruitt, 
Director,  DACOWITS  and  Military 
Women  Matters,  OASD  (Force 
Management  and  Personnel),  The 
Pentagon,  Room  3D769,  Washinngton, 
DC  20301-4000;  telephone  (202)  697- 
2122. 


Dated:  November  20, 1989. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

(FR  Doc.  89-27843  Piled  11-27-89:  8:45  atn] 

HUJNaCOOC  St1»41-«l 


Departn>ent  Of  the  Navy 

U^  Navy  Catchment  Area 
Management  Demonstration 

summary:  The  Assistant  Secretary  of 
Defense  (Health  AHairs)  has  delegated 
the  authority  to  the  Department  of  the 
Navy  to  conduct  a  Catchment  Area 
Management  demonstration  project  at 
Naval  Hospital,  Charleston,  South 
Carolina,  beginning  1  January.  1990. 
Under  the  provisions  of  chapter  55.  title 
10.  section  1092,  the  demonstration 
project  will  test  the  feasibility  of  giving 
the  commanding  officer  both  the 
authority  and  responsibihty  for  all 
health  care  delivery  within  the 
catchment  area.  By  influencing  the 
distribution  of  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)  and  direct  care 
costs  within  the  Operations  and 
Maintenance,  Navy  (0&M.N)  funds 
budgeted  for  the  catchment  area,  it  is 
anticipated  that  the  commanding  officer 
can  enhance  both  the  quality  and 
quantity  of  healthcare  delivery  within 
the  catchment  area,  while  containing 
costs.  The  project  will  demonstrate  that 
the  patterns  of  beneficiary  healthcare 
use  within  a  Navy  MTF  catchment  area 
can  be  modified  to  reduce  the  total  cost 
of  healthcare  below  levels  that  would 
have  otherwise  resulted.  This  will  be 
accomplished  by  giving  the  MTF 
commander  authority  to  provide  for 
alternate  means  of  healthcare  delivery, 
using  portions  of  the  catchment  area's 
budgeted  CHAMPUS,  as  well  as  direct 
care  funds.  An  independent  evaluation 
of  this  project  will  be  conducted  by  the 
Rand  Corporation,  who  will  determine 
the  degree  to  which  healthcare  services 
at  the  demonstration  site  are  being 
provided  in  a  manner  which  meets  the 
stated  objectives  of  the  project.  The 
objectives  of  the  demonstration  are  to 

(1)  contain  the  rate  of  growth  of 
government  health  care  expenditures. 

(2)  improve  accessibility  to  cost- 
effective  healthcare  services,  (3) 
improve  beneficiary  and  provider 
satisfaction  with  availabiUty  and 
accessibility  of  health  care  services,  (4J 
maintain  the  quality  of  care  provided  to 
the  CHAMPUS  beneficiary  population, 
and  (5)  ensure  meaningful  caseload  and 
enhance  the  practice  environment  of 
active  duty  providers. 
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EFFECTIVE  DATE:  Implementation  date  of 

the  demonstration  project  is  1  January 

1990. 

FOR  FURTHER  WtFORMATION  CONTACT 

CAPT  Taylor  I.  Cook.  Project  Officer. 
CAMS  Project  Office.  NAVHOSP 
Charleston,  SC  29408-6900.  telephone 
(803)  743-1754. 
SUPPtEMENTARY  INFORMATKHC 

I.  Background 

Until  recently,  there  was  no 
mechanism  to  convert  innovations  in 
CHAMPUS  healthcare  delivery  into 
increased  resources  in  the  MTF.  In  FY 
88.  CHAMPUS  funding  was  allocated  to 
the  individual  Services.  Each  Service  is 
now  responsible  for  the  total  CHAMPUS 
bill  for  care  provided  for  all  Services* 
beneficiaries  within  specific  catchment 
areas,  as  well  as  to  its  own  beneficiaries 
outside  catchment  areas.  In  an  attempt 
to  evaluate  the  concept  that  the  services 
can  effectively  manage  these  funds  and 
provide  necessary  medical  care  within 
the  projected  CHAMPUS  and  direct  care 
budgets,  Congress  directed  in  the  FY  88 
Defense  Authorization  Act  that  each 
Service  conduct  a  demonstration  of 
catchment  area  management  in  at  least 
one  area.  During  the  demonstration  all 
normal  CHAMPUS  requirements  apply 
except  those  that  are  specifically 
identified  herein  as  subject  to  deviation. 

n.  What  the  Demonstration  Project  Is 
Designed  To  Test 

Catchment  Area  Management  is 
based  on  the  premise  that  the  local  MTF 
commander  is  responsible  for  all 
medical  care  provided  to  the  eligible 
DoD  beneficiary  population  within  a 
radius  of  approximately  40  miles  to  the 
MTF.  To  fulfill  that  responsibility,  the 
commander  will  control  the  funds 
customarily  allocated  to  operate  the 
MTF,  plus  have  discretion  in  use  of  the 
funds  projected  to  be  spent  for  civilian 
care  under  CHAMPUS.  At  the  same 
time,  he  will  be  allowed  increased 
flexibility  in  dealing  with  regulatory 
restrictions  to  enhance  his  ability  to 
select  the  most  cost  effective  options  in 
delivering  care  to  the  beneficiary 
population.  The  demonstration  will  test 
whether,  by  increasing  local 
participation  in  the  control  and 
distribution  of  the  CHAMPUS  and  direct 
care  dollars,  the  MTF  commander  can 
enhance  the  level  of  services  and 
maintain  quahty,  while  not  exceeding 
the  total  projected  healthcare  costs  for 
the  catchment  area  in  the  absence  of 
this  demonstration. 

in.  Key  Features 

The  Navy  CAM  Demonstration 
Project  within  the  catchment  area  of  the 


Naval  Hospital,  Charleston,  South 
Carolina  will  be  structured  on  increased 
utilization  of  the  clinical  care  capacity 
of  the  Naval  Hospital  and  the 
Charleston  Air  Force  Base  Clinic  in 
combination  with  a  military  managed 
preferred  provider  network.  This 
combination  is  designed  to  provide  a 
managed  healthcare  system  for  all 
beneficiaries  within  the  demonstration 
project  site  who  voluntarily  enroll  or 
participate.  Enhanced  MTF  care 
capability  will  be  accomplished  through 
personnel  acquisitions  using  Civil 
Service,  VA-DoD  resource  sharing, 
service  contracting,  and  CHAMPUS 
partnership  agreements.  The  mix  of 
services  provided  nvill  be  determined 
through  cost  benefit  analysis  and 
consideration  of  graduate  medical 
education  and  contingency 
requirements.  The  mix  and  size  of  the 
preferred  provider  network  will  be 
based  on  residual  care  requirements 
after  increased  utilization  of  the  MTF 
has  been  factored  into  the  total 
catchment  area  demand. 

The  project  will  be  expected  to  reduce 
total  0&M,N  expenditures  in  the 
Charleston  Catchment  Area  through 
several  processes.  Cost  benefit  analyses 
have  shown  that,  in  most  cases,  the 
increased  variable  and  semivariable 
costs  incurred  by  the  MTF  in 
partnership  agreements  still  allow  for 
signiHcant  savings  over  the  cost  of 
similar  services  provided  under  the 
existing  CHAMPUS  system.  In  those 
cases  where  care  requirements  exceed 
the  capacity  of  the  MTF,  the  preferred 
provider  network  will  lower  overall 
costs  of  care  received  outside  the  MTF 
relative  to  existing  CHAMPUS.  This  will 
occur  through  the  process  of  discounts 
on  per  unit  cost,  utilization  management 
using  pre-authorization  for  high  volume, 
high  cost  procedures,  and  case 
management  and  discharge  plaiming. 
Since  beneficiary  enrollment  and 
participation  is  voliuitary.  the  magnitude 
of  cost  containment  of  this  system  is  a 
function  of  the  percent  of  the  beneficiary 
population  that  enrolls  and  uses  the 
system  as  an  alternative  to  existing 
CHAMPUS.  The  system  will  market  two 
care  options  (CAMCHAS  and 
CHAMQiAS  PRIME)  which  offer 
different  incentives  and  vary  in  the 
degree  of  freedom  of  the  consumer  to 
use  the  existing  CHAMPUS  system.  The 
central  management  element  for  both 
will  be  the  healthcare  finder  system. 
This  will  be  a  centralized  appointment 
system  based  on  the  Composite 
Healthcare  System  Patient  Appointment 
and  Scheduling  Module.  It  will  provide 
appointments  first  to  the  MTFs  and  then 
to  the  network  providers,  if 
appointments  are  not  available  in  a 


prescribed  period  of  time  at  the  MTF. 
The  "CAMCHAS"  option  will  appeal  to 
those  consumers  who  may  desire  to  use 
existing  CHAMPUS  but  will  be  attracted 
because  they  can  use  the  healthcare 
finder  and  participating  physicians 
whose  charges  are  below  CHAMPUS 
prevailing  rates.  The  "CAMCHAS 
PRIME"  option  will  be  a  voluntary 
eru-ollment  plan.  As  participants  in  a 
program  designed  to  monitor  utilization 
and  provide  cost-effective  care,  the 
enrollees  will  be  required  to  use  the 
healthcare  finder  system  and 
participating  physicians.  Without  the 
ability  currently  to  mandate  enrollment, 
the  "CAMCHAS  PRIMF'  program  will 
offer  incentives  to  voluntary 
enrollment — the  individual  and  family 
deductible  will  be  reduced  by  50  percent 
and  non-professional  outpatient  fees 
and  all  professional  fee  copayments  will 
be  reduced  from  20  percent  to  15  percent 
for  active  duty  beneficiaries  and  25 
percent  to  20  percent  for  retirees  and 
their  beneficiaries.  EnroUee  copayments 
for  inpatient  hospitalization  will  remain 
unchanged.  Enrollees  must  go  through 
healthcare  finders  who  will  ascertain 
the  availability  of  MTF  care  prior  to 
authorizing  care  with  network  providers. 
Requirements  for  non-availability 
statements  will  remain  unchanged. 
Enrollees  who  do  not  use  healthcare 
finders  to  obtain  outpatient  healthcare 
locally  will  pay  the  usual  CHAMPUS 
rate,  plus  a  penalty  of  an  additional  5 
percent  in  CHAMPUS  copayments  for 
outpatient  services.  For  example, 
copayments  for  dependents  of  active 
duty  enrollees  would  be  increased  from 
20  percent  to  25  percent  of  CHAMPUS 
allowable  and  the  government  share 
would  decrease  from  80  percent  to  75 
percent  for  outpatient  care  not  obtained 
through  healthcare  finders. 

The  healthcare  finder  system  will 
initiate  utilization  management  by 
establishing  the  initial  primary  care 
assessments  by  internists,  family 
practitioners,  pediatricians,  or 
obstetricians/gynecologists.  It  will  allow 
for  generic  pre-authorization  of  follow 
up  appointments.  All  subsequent 
extension  of  visit  requirements, 
specialty  consultations,  or  hospital 
admissions  vdll  be  required  to  come 
through  the  healthcare  finder  system  for 
appointment  and  review. 
Hospitalization  and  specialty  review 
will  be  performed  primarily  by 
department  heads  at  the  naval  hospital 
This  will  be  done  on  the  basis  of 
availability  of  care  and  facilitated  by 
the  use  of  availability  templates  in  the 
computer  system. 

Enrollment  into  the  managed  care 
system  will  be  coordinated  with 
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provider  participation  to  assure 
acceptable  access  to  care.  Because 
enrollment  is  voluntary,  total  enrollment 
levels  will  be  subject  to  the  overall 
effectiveness  of  the  managed  care 
marketing  effort.  Disenrollment  will  be 
allowed  without  cause  after  a  year's 
participation  or  during  the  first  year 
through  a  formal  grievance  process. 
Disenrollment  will  also  occur  when 
families  move  out  of  the  catchment  area 
or  members  lose  eligibility.  For  care 
provided  to  beneficiaries  outside  of  the 
project  catchment  area,  standard 
CHAMPUS  reimbursement  and  out  of 
pocket  charges  will  apply.  Separate 
fiscal  intermediary  procedures  will 
identify  enroUee  claims.  Claims 
processing  will  be  performed  by  the 
current  CHAMPUS  fiscal  intermediary. 
The  demonstration  project  alters  the 
normally  applicable  cost-sharing 
requirements  in  the  CHAMPUS 
regulation,  DoD  6010.8-R,  Chapter  4. 
Section  F.  In  addition  to  reduced  cost 
share  requirements,  additional  discounts 
available  from  the  preferred  providers 
will  further  reduce  the  actual 
beneficiary  cost.  All  network  providers 
will  accept  the  discounted  CHAMPUS 
determined  allowable  charge  as 
payment  in  full,  so  that  the  beneficiary's 
financial  responsibihty  will  be  limited  to 
copayment 

The  Navy  reserves  the  right  during  the 
course  of  this  demonstration  project  to 
implement  additional  changes  which 
will  improve  our  ability  to  meet  overall 
project  objectives.  Where  necessary, 
these  changes  will  be  published  in  the 
Federal  Register. 

The  Department  of  the  Navy 
anticipates  that  the  Catchment  Area 
Management  Demonstration  will 
provide  enhanced  levels  of  service  at 
discounted  rates.  This  will  result  in 
more  appropriate  care  being  delivered 
with  no  increases  in  the  overall  direct 
care  and  CHAMPUS  budgets.  Overall 
savings  depend  upon  the  total  number  of 
beneficiaries  who  enroll  in  the  plan  and 
the  number  of  participating  preferred 
providers. 

V.  Duration 

The  legislative  authority  for  the  CAM 
demonstration  became  effective  1 
October  1987.  Actual  implementation 
will  begin  on  1  January  1990,  and  will 
continue  for  at  least  two  years  from  that 
date. 

Dated:  November  21, 1989. 
Sandra  M.  Kay, 

Department  of  the  Navy,  Alternative  Federal 
Register  Liaison  Officer. 
(PR  Doc.  89-27805  Filed  11-27-89;  8:45  am) 
SHXINQ  COOC  MIO-AE-M 


CNO  Executtve  Pa  net  Advisory 
Committee;  Ciosec  Meetinc 

Notice  was  published  on  November  7, 
1989,  at  54  FR  46758  that  the  Chief  of 
Naval  Operations  (CNO)  Executive 
Panel  Advisory  Committee  Defense 
Subpanel  Task  Force  will  meet  on 
December  11-12, 1989  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  This 
meeting  has  been  rescheduled  for 
December  18, 1989  because  of 
operational  necessity.  In  accordance 
with  5  U.S.C.  section  552b(e)(2),  the 
meeting  rescheduling  is  publicly 
announced  at  the  earliest  practical  time. 

Dated:  November  21, 1989. 
Sandra  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 

Register  Liaison  Officer. 

[FR  Doc.  89-27804  Filed  11-27-69;  8:45  am] 

BlUJNa  CODE  Mie-AE-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

aoency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Acting  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  28, 1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  George  P.  Sotos, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  P.  Sotos  (202)  732-2174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 


consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  pubishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  liie  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  George 
Sotos  at  the  address  specified  above. 

Dated:  November  21, 1989. 
Carlos  Rica, 

Director  for  Office  of  Information  Resources 
Management. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension. 

Title:  Application  for  Basic  Grant  under 
Library  Services  for  Indian  Tribes 
Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 
Responses:  200. 
Burden  Hours:  400. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract  This  form  is  needed  to  enable 
Indian  Tribes  and  Hawaiian 
Natives  to  apply  for  Basis  Project 
Grants  as  amended.  The 
Department  uses  the  information  to 
determine  compliance  with  the  Act 
and  to  make  grant  awards. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension. 

Title:  Field  Test  of  the  The  Schools  and 
Staffing  Survey. 

Frequency:  Non-recurring. 

Affected  Public:  Individuals  or 
households;  State  or  local 
governments;  Businesses  or  other 
for  profit;  Non-profit. institutions; 
Small  businesses  or  organizations. 

Reporting  Burden: 
Responses:  2763. 
Burden  Hours:  4405. 

Recordkeeping  Burden: 
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Recordkeepen:  0. 

Burden  Houn:  0. 
Abstract:  A  field  test  will  be  conducted 
to  determine  teacher  demands  and 
shortage,  school  conditions,  and 
staffing.  The  Department  mil  make 
decisions  impacting  the  final  data 
collection  methodology  and  survey 
instruments  based  on  the  result  of 
this  field  test 

Office  of  Vocational  and  Adult 
Education 

Type  ofReriew.  Revision. 

Title:  Performance  Report  for  Direct 
Granto. 

Frequency:  Annaally. 

Affected  Public:  State  or  local 
governments;  Non-profit 
institutions. 

Reporting  Burden: 
Responses:  200. 
Burden  Hours:  1600. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  report  is  used  by  grantees 
that  have  participated  in  direct 
grant  programs  administered  by  the 
Office  of  Vocational  and  Adult 
Education.  The  Department  uses  the 
information  collected  to  assess  the 
accomplishiaeiits  of  project  goals 
and  objectives  and  to  aid  in 
effective  program  management. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Application  for  State  Educational 
Agency  Grants  Under  the 
Desegregation  of  Public  Education 
Program. 

Frequency:  Aimually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 
Responses:  53. 
Burden  Hours:  1113. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract-  This  application  will  be  used 
by  State  educational  agencies  to 
apply  for  grants  under  Title  IV  of 
the  Civil  Rights  Act  of  1964.  The 
Department  uses  this  information  to 
evaluate  the  proposed  projects  and 
make  awards  in  accordance  with 
program  regulations. 

(FR  Doc.  89-27771  TUed  11-27-69-,  8:45  am] 
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National  Asaassment  Govaming 
Board;  Meeting 

agency:  Department  of  Education. 


action:  Notice  of  partially  closed 
meeting. 

SUMMARV:  This  notice  sets  forth  the 

schedule  and  proposed  agenda  of  a 

forthcoming  meeting  of  the  National 

Assessment  Governing  Board.  This 

notice  also  describes  the  functions  of 

the  Board.  Notice  of  this  meeting  is 

required  under  section  10(a)(2)  of  the 

Federal  Advisory  Committee  Act  This 

document  is  intended  to  notify  the 

general  public  of  its  opportimity  to 

attend. 

DATES:  December  8-0. 1989. 

tme:  December  8:  8  a.m.-12  p.m.,  open; 

12  p.m.-2  p.m.,  dosed:  2-Adjoumment 

open.  December  9:  8:30  a.m.-3:30  p.m„ 

open. 

ADDRESS:  Four  Seasons  Hotel,  98  San 

Jacinto,  Austin,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT. 

Roy  Truby.  Executive  Director,  National 

Assessment  Governing  Board,  1100  L 

Street.  NW..  Suite  7322.  Washington, 

DC,  20005-4013,  Telephone:  (202)  357- 

6938. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  aection  3403  of 
the  National  Assesunent  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-C  of  the 
Augustus  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988  (P.L 
100-297),  (20  U.S.C.  1221e-l). 

The  Board  is  estabhshed  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  National  Assessment  Governing 
Board  will  meet  in  Austin,  Texas  on 
December  8,  and  9, 1989.  On  December 
8,  the  Board  will  meet  from  8  a.m.  tmtil 
completion  of  business  and  from  8:30 
a.m.  to  3:30  p.m.  on  December  9, 1989. 

The  proposed  agenda  of  the  open 
portion  of  the  meeting  on  December  8, 
1989  includes  meetings  of  the 
subcommittees  on  reading,  writing, 
analysis  and  disseminatioa  the 
Nominations  Committee  and  the 
Executive  Committee.  There  will  also  be 
discossion  on  alternatives  to  multiple- 
choice  testing  inactioes.  a  progress 


report  on  goal  aetting,  and  review  of  a 
"White  Paper"  on  the  future  of  NAEP. 
On  December  8, 1980  the  open  portiai  of 
the  meeting  will  be  reports  from  the 
subcommittee  meetings. 

On  December  8. 1989  from  12  p.m. 
until  2  p.iD..  diis  portion  of  the  meeting 
will  be  dosed  to  the  public.  The  dosed 
portion  of  the  meeting  will  be  closed 
under  the  authority  of  10(d)  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2)  and  under  exemption  9(B) 
of  the  Government  in  the  Sunshine  Act 
(5  U.S.C.  552b  (c).  During  the  closed 
portion  of  the  meeting,  there  will  be 
review  of  a  grantee's  draft  trend  report 
prior  to  its  formal  release  by  the 
Department.  The  draft  report  is  still 
undergoing  technical  review  and 
analysis  and  there  is  a  significant 
possibiUty  that  the  data  may  be 
incorrect  or  incomplete.  The  premature 
disclosure  of  this  information  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  agency 
action.  Such  matters  are  protected  by  5 
U.S.C.  552b(c)(9)(B). 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fowteeo  days  of  the 
meeting.  Records  are  kept  of  all  Board 
proceedings,  and  are  available  for 
public  inspection  at  the  U.S.  Department 
of  Education.  National  Assessment 
Governing  Board.  1100  L  Street.  NW.. 
Suite  7322,  Washington,  DC  20005-4013 
from  8:30  a.m.  to  5  p.m..  Monday  through 
Friday. 

Christopher  T.  CroM, 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

(FR  Doc.  8»-27879  Filed  11-27-89;  8:45  am] 
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DEPARTMEtfT  OF  ENERGY 

Office  of  the  Secretary 

Regional  Hearings  To  Solicit  Views 
From  Public  Officials  and  Individuals 
Witti  Expertise  and  Interest  In 
Development  of  a  National  Energy 
Strategy 

agency:  Office  of  the  Secretary,  DOE. 

ACTION:  Notice  of  meeting  to  provide 
comments  on  the  development  of  a 
National  Energy  Strategy. 

SUMMARY:  These  hearings  will  be  the 
seventh  through  eleventh  hearings  in  a 
series  being  conducted  through  the 
coantry  by  the  Department  of  Energy  to 
solidt  comments  fi-om  interested  parties 
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on  a  range  of  energy  topics.  Oral 
testimony  at  these  hearings  will  be 
presented  by  invitation  only.  Written 
testimony  can  be  submitted  by  any 
intested  party  at  either  the  hearing  site 
or  directly  to  the  Deparment  of  Energy. 
Office  of  Policy.  IHanning  and  Analysis, 
c/o  Mr.  Scott  Neitzel,  1000 
Independence  Avenue.  SW..  Room  7B- 
143,  Washington,  DC  20585.  Please 
reference  specific  hearing(8)  and 
topic(s). 

These  hearings  are  designed  to  solicit 
information,  data,  and  analysis  related 
to  the  development  of  national  energy 
policy  and  objectives,  strategies  for 
achieving  them,  and  the  role  that  the 
Federal  Government  should  play  in 
meeting  national  energy,  economic,  and 
environmental  objectives. 

The  Department  is  interested  in 
obtaining  specific  suggestions  as  to 
options  and  obstacles  to  efficient 
production  and  use  of  energy.  Written 
comments  may  address  general  policies, 
regulations,  economic  incentives  or 
disincentives,  research  and  development 
needs,  energy  science,  technology 
transfer,  education,  technical  assistance, 
role  of  State  and  Local  Government  the 
role  of  industry  in  energy  policy 
development  and  implementation,  or 
any  other  issues  that  would  enhance  t|ie 
national  dialogue  on  national  energy 
strategy. 

Dates.  Locations,  and  Topics  of  the 
Hearings  are  as  Follows:  Decemer  4, 
1989— Houston,  TX;  "Our  Domestic 
Energy  Resources  Base"  (fossil  fuel  and 
renewable  energy  supplies; 
technological  and  regulatory  factors 
affecting  supply).  The  hearing  will  be 
held  between  9  a.m.  and  3  p.m.  at  the 
University  of  Houston.  Conrad  N.  Hilton 
College  of  Hotel  and  Restaurant 
Management,  Hilton  College  Complex — 
South  Wing,  South  Ballroom.  Second 
Floor.  Houston,  Texas. 

December  8, 1989 — Omaha,  NE; 
"Agriculture  as  Consumer  and  Producer 
of  Energy  (use  of  energy  in  crop 
production  and  processing;  energy 
crops).  The  hearing  will  be  held  between 
9  a.m.  and  3  p.m.  at  The  Omaha/Douglas 
Civic  Center,  Legislative  Chamber,  Floor 
LC,  Room  4, 1819  Famam  Street,  Omaha, 
Nebraska. 

December  11, 1989 — Detroit,  MI; 
"Transportation  and  Energy"  (fuel 
efficiency,  advanced  technology,  and 
potential  for  systems  changes).  The 
hearing  will  be  held  between  9  a.m.  and 
3  p.m.  at  the  Cobo  Conference  and 
Exhibition  Center,  Room  Wl-55,  Street 
Level,  1  Washington  Boulevard,  Detroit, 
Michigan. 

December  13, 1989— Washington.  DC; 
"Energy.  Defense,  and  National  Security 


Interests"  (role  of  stockpiles;  role  of 
foreign  suppliers,  globally  and  in  the 
Western  Hemisphere;  international 
relations;  energy  interdependence).  The 
specific  location  and  time  for  this 
hearing  will  be  announced  in  the  near 
future. 

December  14. 1989— Atlanta,  GA: 
"Energy  and  the  Environment"  (global 
climate  change,  reconciling  energy  and 
environmental  objectives).  The  specific 
location  and  time  for  this  heeiring  will  be 
aimounced  in  the  near  future. 

All  testimony  submitted  in 
conjunction  with  these  hearings  will  be 
entered  into  the  National  Energy 
Strategy  development  record  and  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT. 
For  further  information,  please  write  m 
call  William  H.  Hatch.  Office  of  Policy. 
Planning  and  Analysis,  U.S.  Department 
of  Energy,  1000  Independence  Avenue. 
SW.,  PE-01,  Washington.  DC  20585,  (202) 
586-4767. 
Linda  G.  Stunts, 

Deputy  Undersecretary,  Policy,  Planning  and 
Analysis. 

(FR  Doc  89-27901  Filed  11-2+-88;  8:45  am] 
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Voluntary  Agreement  and  Plan  of 
Action  To  Implement  the  International 
Energy  Program;  Meetings 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)).  the  following  meeting 
notices  are  provided: 

L  A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  Tuesday, 
December  5. 1989,  at  the  offices  of  the 
lEA,  2,  rue  Andre  Pascal,  Paris,  France, 
beginning  at  2  p.m.  The  agenda  for  the 
meeting  is  as  follows: 

1.  Opening  remarks 

2.  Approval  of  Record  Note  of  the  lAB 

meeting  of  February  1989 

3.  Interval  between  Emergency  Tests 

4.  Training  program  for  Industry  Supply 

Advisory  Group  Personnel 

5.  Other  Training  Operations 

6.  lAB  Working  Groups 

7.  Future  Work  Program 

&  Date  of  Next  L\B  Meeting 

II.  A  meeting  of  the  lAB  will  be  held 
Wednesday,  December  6, 1989,  at  the 
offices  of  the  lEA.  at  the  aforesaid 
address  beginning  at  9:00  a.m.  This 
meeting  is  being  held  in  order  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ)  which  is 
scheduled  to  be  held  at  the  aforesaid 


location  on  that  date.  The  agenda  for  the 
meeting  is  under  the  control  of  the  ^Q. 
It  is  expected  that  the  following  draft 

agenda  will  be  followed: 

1.  Adoption  of  the  Agenda 

2.  Summary  Record  of  the  62nd  Meeting 

3.  1990  Program  of  Work 

4.  lEA  Emergency  Response  Systems 
— Emergency  Management  Manual 

and  Emergency  Sharing  System 

Operations  Manual.  Proposal  to 

Establish  Working  Group 
— Design  of  Coordinated  Emergency 

Response  Measures  Test  2,  Proposal 

to  Establish  Working  Group 
— Training  Program  for  ISAG 

Personnel 
— Other  Training  Operations 
— ^Membership  of  National  Emergency 

Sharing  Organizations  (NESO)  and 

ISAG 

5.  Emergency  Response  Programs  of 

lEA  Member  Countries 
— ^Test  of  lEA  Emergency  Allocation 

Procedures  by  Canadian  NESO 
— Review  of  Member  Countries' 

Emergency  Response  Programs 

— Review  of  the  United  States 

— Review  of  Denmark 

— Calendar  for  Reviews 
— Oil  Spills  and  Related  Issues  in 

Emergency  Response  Reviews 
— Summary  of  Energy  Emergency 

Legislation  of  EEA  Member 

Countries 
— ^Member  Countries'  Legislation. 

Administrative  Procedures  and 

Policy  Attitudes  Concerning  the  Use 

of  Stocks  in  Supply  Disruptions 

6.  Workshop  on  the  Practical  Aspects  of 

Stockholding  and  Stockdraw 

7.  Emergency  Reserve  Situation  of  EEA 

Countries 
— ^lEA  Country  Emergency  Reserves — 
Calculabon  Method  Chosen, 
Emergency  Reserve  and  Net  Import 
Situations  of  lElA  Member  Countries 

8.  Emergency  Data  Systems 

— Proposal  for  Simplification  of 
Questionnaire  C  (QC)  and 
Improvement  of  Procedures  to 
Provide  Basic  QuC  Data 

— Revision  of  Questionnaires  A  and  B 
Reporting  Instructions,  Proposal  to 
Establish  Working  Group 

— Base  Period  Final  Consumption 
3Q88-2Q89 

^Monthly  Oil  Statistics  (MOS)  to 
September  1989;  MOS  to  October 
1989;  QuC  Data  to  November  1989 

— ^Availabihty  of  Oil  Trade  Statistics 
for  Individual  EEC  Countries  Post- 
1992 

9.  Quarterly  Oil  Forecast  4Qa9/3Q90 

10.  Normal  Domestic  Production 

11.  lAB  Issues 

12.  Any  Other  Business 

— End-November  Monthly  Oil  Report 
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13.  Date  of  Next  Meeting 

in.  A  meeting  of  the  lAB  will  be  held 
on  Thursday,  December  7. 1989.  at  9:00 
a.m.,  at  the  aforesaid  address.  This 
meeting  is  being  held  to  allow  members 
of  the  LAB  to  participate  in  an  LAB 
working  group  meeting  on  the  lEA's 
Questionnaire  A/ Questionnaire  B  (QA/ 
QB)  reporting  instructions  to  be  held  at 
that  time.  The  agenda  for  the  meeting  is 
as  follows: 

1.  Opening  Remarks 

2.  Reporting  Forward  Month  Trade 

3.  No  Present  Destination  Oil 

4.  Other  Changes  in  Company 

Operating  and  Trading  Practices 

5.  Other  Issues  Relating  to  QA/QB 

6.  Next  Meeting 

rv.  A  meeting  of  the  LAB  will  be  held 
on  Thursday,  December  7, 1989,  at  2:00 
p.m..  at  the  aforesaid  address.  The 
purpose  of  the  meeting  is  to  allow 
members  of  the  LAB  to  participate  in  an 
LAB  working  group  meeting  on  the 
Emergency  Operations  Manual  to  be 
held  at  that  time.  The  agenda  for  the 
meeting  is  as  follows: 

1.  Opening  Remarks 

2.  Emergency  Sharing  System 

Operations  Manual 

3.  Next  Meeting 

As  provided  in  section  252(c](2)(A](ii) 
of  the  Energy  Policy  and  Conservation 
Act.  the  meetings  are  open  only  to 
representatives  of  members  of  the  LAB, 
their  counsel,  representatives  of 
members  of  the  IRA's  Standing  Group 
on  Emergency  Questions  (SEQ), 
representatives  of  the  Departments  of 
Energy.  Justice,  State,  the  Federal  Trade 
Commission,  and  the  General 
Accounting  Office,  representatives  of 
Committees  of  the  Congress, 
representatives  of  the  lEA. 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  lAB,  the  SEQ,  or  the  lEA. 

Issued  in  Washington,  DC.  November  22, 
1989. 

Stephen  A.  Wakefleld. 
General  Counsel. 
|FR  Doc.  89-27860  Filed  11-27-89:  8:45  am] 
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Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160],  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 


Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Arab  Republic  of  Egypt  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/GP(CA>-1.  for 
the  transfer  from  Canada  to  Egypt  of  60 
kilograms  of  uranium,  enriched  to  1.38 
percent  in  the  isotope  uranium-235,  for 
fabrication  of  CANDU  fuel  for 
subsequent  irradiation  testing  in 
Canada. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  sooner  than  fifteen  days  after 
the  date  of  publication  of  this  notice. 

For  the  Department  of  Energy. 

Dated;  November  21, 1989. 
Thad  Gnindy,  Jr., 

Deputy  Assistant  Secretary  for  International 
Affairs. 
[FR  Doc.  89-27858  Filed  ll-27-«9;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

IProJeetNa  9423-001] 

Summit  Energy  Storage,  Inc.;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement,  and  Notice  of  Public 
Scoping  Meetings 

November  20. 1989. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (Commission] 
has  determined  that  issuance  of  a 
license  for  the  construction  and 
operation  of  the  proposed  Summit 
Pumped  Storage  Hydroelectric  Project. 
FERC  Project  No.  9423-001,  in  the  city  of 
Norton,  Upper  Tuscarawas  subbasin. 
Summit  County,  Ohio,  would  constitute 
a  major  federal  action  signiHcantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS]  on  the  proposed 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 
The  staffs  EIS  will  objectively  consider 
both  site  specific  and  cumulative 
impacts  of  the  proposed  project, 
reasonable  alternatives,  and  will  also 
include  an  econmic,  and  financial  and 
engineering  analysis. 

A  draft  EIS  will  be  issued  in  May 
1990.  and  circulated  for  review  by  all  the 


interested  parties.  All  comments  filed  on 
the  draft  EIS  will  be  analyzed  by  the 
staff  and  considered  in  the  final  EIS.  The 
staff's  conclusions  and 
recommendations  will  then  be  presented 
to  the  Commissioner's  for  their 
consideration  in  reaching  a  final 
decision  on  whether  to  issue  a  license 
for  the  project. 

Scoping  Meetings 

On  Wednesday,  December  20. 1989. 
the  staff  will  conduct  a  scoping  session 
oriented  toward  natural  resource 
agencies  and  other  interested  parties  in 
Norton.  Ohio,  from  9:00  a.m.  to  12:00 
noon,  and  a  public  scoping  session  from 
7  p.m.  to  10  p.m.  The  morning  scoping 
session  will  be  held  at  the 
Administration  and  Police  Station 
Building,  4060  Columbia  Woods  Drive, 
Norton,  Ohio,  and  the  evening  scoping 
session  at  the  Norton  High  School,  4128 
Cleveland/Massillon  Road,  Norton. 
Ohio. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  and  to  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
upcoming  EIS. 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1]  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  EIS,  (2)  encourage  statements 
from  the  public  and  experts  on  the 
issues  that  should  be  analyzed  in  the 
EIS,  including  points  of  view  in 
opposition  to,  or  in  support  of.  the  staff's 
preliminary  views;  and  (3)  solicit  from 
the  meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resources  at  issue. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  thereby  become  a  part 
of  the  formal  record  of  the  Commission 
proceeding  on  the  Summit  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identify  themselves  for  the  record. 

Organizations,  agencies,  and 
individuals  with  environmental 
expertise  and  concerns  are  encouraged 
to  attend  the  morning  session  to  assist 
the  staff  in  defining  and  clarifying  the 
issues  to  be  addressed  in  the  EIS. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record.  In 
addition,  written  scoping  comments  may 
be  filed  with  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Sh^et,  NE,  Washington, 
D.C.  20426,  until  January  22. 1990.  All 
correspondence  should  clearly  show  the 
following  caption  on  the  first  page: 
Summit  Project,  Ohio.  Project  No.  P- 
9423-001. 

A  preliminary  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
mail  to  all  interested  parties. 

For  further  information  please  contact 
Lee  Emery  at  (202]  357-0779. 
Lois  D.  Cashell. 
SecTvtary. 
[FR  Doc.  89-27745  Filed  11-27-89;  8:45  am] 

BILUNQ  COOe  0717-01-11 

[Docket  Na  TQ90-1-20-001  TQ90-2-20- 
0001 

Algonquin  Gas  Transmission  Co.; 
Proposed  Ctwnges  In  FERC  Gas  Tariff 
and  Request  for  Amendment 

November  20, 1089. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  November  9, 1989.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  December  1, 1989 

Alternate  Thirty-seventh  Revised  Sheet  No. 

201 
Alternate  Thirty-eithth  Revised  Sheet  No.  203 
Alternate  Thirty-fourth  Revised  Sheet  No.  204 
Alternate  Thirty-first  Revised  Sheet  No.  205 

Algonquin  states  that  it  is  filing  the 
above  listed  tariff  sheets  in  conformance 
with  its  PGA.  section  17  of  the  General 
Terms  and  Conditions  as  found  in 
Algonquin's  compliance  filing  of 
October  27. 1989  in  Docket  No.  RP86-41- 
000.  pursuant  to  the  Commission's  Order 
Approving  Contested  Offer  Of 
Settlement  Subject  To  Conditions  issued 
April  14, 1989  as  modified  and  clarified 
by  the  Commission's  Order  Granting  In 
Part  And  Denying  In  Part  Rehearing, 
issued  October  8, 1989.  The  instant  filing 
reflects  the  roll  in  of  costs  associated 
with  Algonquin's  purchases  to  supply  its 
sales  services  under  Rate  Schedules  F-1. 
WS-1, 1-l.  E-1,  F-2.  F-3  and  F-4. 
Algonquin's  calculations  include  Texas 
Eastern's  Standby  Charges  under  Texas 
Eastern's  Rate  Schedules  CD-I  and  CD- 
2.  The  inclusion  of  Texas  Eastern's 
Standby  charges  is  predicated  upon  the 
Commission  granting  Algonquin's 
request  for  a  waiver  of  the 
Commission's  regulations  as  necessary 
to  permit  such  inclusion.  Algonquin 
states  that  it  made  such  a  request  on 
June  26, 1989  In  Docket  No.  RP89-199- 
000  and  on  Ocotber  17, 1989  in  Docket 
No.  RP90-13-000. 


Algonquin  further  states  that  on 
October  31, 1989  it  made  a  Quarterly 
PGA  filing  in  Docket  Na  TQ90-1-20-000 
("October  31  filing")  in  which  Algonquin 
requested  a  waiver  of  the  Commission's 
regulations  in  order  to  permit  the 
October  31  filing  to  become  effective  on 
November  1, 1989.  In  the  instant  filing. 
Algonquin  is  requesting  that. the  October 
31  filing  be  treated  as  an  out-of-cycle 
PGA  and  that  the  instant  filing  be 
accepted  as  its  Quarterly  PGA  to 
become  effective  December  1, 1989. 

Algonquin  states  that  the  revised 
rates  for  Rate  Schedules  F-1,  WS-1. 1-l. 
E-1.  F-2.  F-3  and  F-4  reflect  Algonquin's 
estimate  of  sales  for  the  three  (3)  month 
period  beginning  December  1. 1989  and 
those  changes  in  rates  in  the  services 
underlying  such  schedules. 

Algonquin  States  that  the  effect  of  the 
changes  in  the  underlying  rates  is  to 
decrease  the  Demand-1  and  Demand-2 
charges  by  0.70e  and  0.12^  per  MMBtu. 
respectively  while  the  commodity 
charge  increases  by  2.46t  per  MMBtu 
from  the  rates  contained  in  Algonquin's 
October  31  filing. 

Algonquin  notes  that  copies  of  the 
filing  were  served  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  \i  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  29, 1989.  Protests  will  be 
considered  by  the  Conmussion  in 
determining  ^e  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary 
(FR  Doc.  88-27735  Filed  11-27-89:  8:45  am) 

BIUJNQ  COOC  C717-01-« 


[Docket  No.  RP8»-241-0011 

Algonquin  Gas  Transmission  Co.; 
Compliance  Filing 

November  20, 1989. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  November  15, 1989,  tendered  for 


filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  Na  1,  as 
set  forth  in  Substitute  Original  Sheet  No. 
220  proposed  to  be  effective  November 
1,1989. 

Algonquin  states  that  on  September 
25, 1989  Algonquin  filed  tariff  sheets 
("September  25  filing")  to  set  forth  the 
terms  and  conditions  of  its  proposed 
new  Rate  Schedule  ATAP.  Under  Rate 
Schedule  ATAP.  Algonquin  proposed  to 
assign  to  third  parties,  on  both  a  firm 
and  interruptible  basis,  its  firm 
transportation  rights  through  Texas 
Eastern's  Transportation  Assignment 
Program  {'TAP')  under  Rate  Schedule 
FT-1  as  approved  by  the  Commission  on 
August  22, 1989  and  further  clarified  on 
September  28. 1989. 

Algonquin  further  states  that  its 
September  25  filing  was  accepted  by 
Commission  Order  Accepting  Tariff 
Sheets  Subject  To  Conditions  issued 
October  31, 1989.  Such  Commission 
order  accepted  Algonquin's  September 
25  filing  to  be  effective  on  November  1. 
1989  (Ordering  Paragraph  A)  subject  to 
Algonquin  filing  revised  tariff  sheets 
reflecting  the  elimination  of  the  flow- 
through  of  Texas  Eastern's  Standby 
charges  (Ordering  Paragraph  B). 

Algonquin  maintains  that  in 
compliance  with  the  Commission's 
October  31  Order  (Ordering  Paragraph 
B),  it  is  submitting  within  fifteen  days  of 
the  Commission's  Order  a  revised  tariff 
sheet,  Substitute  Original  Sheet  No.  220. 
reflecting  the  elimination  of  the  flow- 
through  of  Texas  Eastern's  Standby 
charges.  Substitute  Original  Sheet  No. 
220  is  proposed  to  be  effective  on 
November  1, 1989. 

Furthermore,  Algonquin  states  that  it 
is  serving  notice  that  it  is  accepting 
valid  request  for  assignment  of  its  FT-1 
Service  Rights  (under  Texas  Eastern's 
TAP  Program)  subject  to  the  terms  and 
conditions  of  Rate  Schedule  ATAP.  All 
valid  requests  received  by  Algonquin 
during  the  five  (5)  business  day  window 
period  following  this  armouncement 
shall  have  the  same  first-come,  first- 
served  priority.  Such  window  period 
shall  extend  fi-om  November  16, 1989 
through  November  22, 1989.  Requests  for 
assignments  under  Rate  Schedule  ATAP 
related  to  Rate  Schedule  F-1  and  F-4 
sales  conversion  requests  shall  have 
priority  over  all  other  requests  for 
assignments  under  Rate  Schedule  ATAP 
outside  of  the  "first-come,  first-served" 
queue. 

Algonquin  notes  that  copies  of  the 
filing  were  served  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 


48934 


Federal  Regigter  /  Vol.  54.  No.  227  /  Tuesday.  November  28.  1989  /  Notice? 


protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  S9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  29. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Casbell 
Secretary. 

[FR  Doc.  89-27736  Filed  11-27-89;  8:45  am] 
MUJNQ  coot  (717-01-11 


(Docket  No.  TM90-3-32-O00] 
Colorado  Interstate  Gas  Co.;  Filing 

November  20, 1989. 

Take  note  that  on  November  15. 1989. 
Colorado  Interstate  Gas  Company 
("CIG")  submitted  for  filing  tariff  sheets 
reflecting  a  new  Gas  Research  Institute 
("GRI")  charge  of  1.3e/Mcf  effective 
January  1, 1990,  pursuant  to  Commission 
Opinion  No.  334  issued  on  October  10, 
1989  in  Docket  No.  RP89-187-000.  and 
Sections  24  and  15.  respectively,  of 
CIG's  FERC  Original  Volume  No.  1  and 
Second  Revised  Volume  No.  1-A. 

CIG  notes  that  on  November  14, 1989, 
it  filed  to  implement  "interim 
settlement"  rates  in  Docket  No.  RP87-30. 
effective  for  the  limited  period  October 
1. 1989  through  December  31. 1989.  CIG's 
acceptance  of  the  settlement  and 
continuation  of  the  settlement  rates, 


however,  is  contingent  upon  satisfactory 
clarification  of  the  Commission's 
November  8. 1989  order  approving  the 
settlement,  and  upon  that  order,  as 
clarified,  becoming  final.  Otherwise. 
CIG's  rates  revert  to  the  pre-settlement 
level  January  1. 1990.  Because  CIG  is 
uncertain  when  and  whether  the  Docket 
No.  RP87-30  settlement  will  be  finally 
approved,  it  states  that  this  GRI  filing 
reflects  rates  without  the  Docket  No. 
RP87-30  settlement  implemented. 
Should  the  Commission  grant  the 
requested  clarification  of  its  November 
8. 1989  order  in  Docket  No.  RP87-30  and 
the  order  becomes  final,  then  CIG  states 
that  it  will,  at  that  time,  file  to  conform 
the  tariff  sheets  herein  to  be  consistent 
with  such  Commission  action. 

Copies  of  this  filing  are  being  served 
on  all  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  §9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  29, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  CashflU, 
Secretary. 

[FR  Doc  89-27737  Filed  11-27-89;  8:45  am) 
MIXING  cooe  t?^-^)!-* 


[Docket  Nos.  CS87-47-001  tt  all 

Geodyne  Production  COn  et  aL 
(Geodyne  Production  Co.),  et  at.; 
Applications  for  Small  Producer 
Certificates ' 

November  20. 1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  9 157.40  of  the 
Commission's  regulations  thereunder  for 
a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  deUvery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  7. 1989.  file  with  the  Federal 
Energy  Regulatory  Conmiission. 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
urmecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  0.  CaslieU, 
Secretary. 


■  This  notice  doe*  not  provide  for  coniolidation 
for  hearing  of  the  several  matters  covered  herein. 


Docket  No. 

Date  Filed 

CS87-47-001 „ 

Oct.  23.  1989« 

CS84-109-002 

Now.  7.  1989« 

CS90-3-000 

Oct  19.  1989.". 

Oct  23.  1989 

Nov.  9.  1989 „... 

CS90-4-000 „ 

CS9O-5-OO0 

Applicant 


Geodyrw  Production  Cofnpany,  et  al.  (Geodyne  Productioo  Company),  320  Sooth  Boston  Avenue,  The  Mezzanine, 

Tulsa,  OK  74103. 
Plains  Resoufcea  Inc..  PRI  Producing  Inc..  Hiawatha  Oil  Company.  Inc.,  PRI  Property  Managemom,  Inc,  PRI  Royalty 

HoMngs  Inc.,  J.P.  Coilins  and  Jane*ill  Petroleum  Inc.  (Plain*  Resource  Inc.  PRI  Producing  Inc.,  Hiawatha  Oil 

Company,  Inc.,  PRI  Property  Management  Inc..  and  PRI  Royalty  Holdings  Inc.),  Cuilen  Center,  1600  Smith  Street 

Houston,  TX  77002. 
Axem  Energy  Co..  as  record  Utte  hoider  for  Blackbird  Co.,  7800  East  Union  Avenue,  Suita  1100.  Denver,  CO  80237. 
Union  Ridge  Oil  &  Ga*  Corporatioa  PO.  Box  7056.  Ann  Arbor,  Ml  48107. 
Han-Houston  Oil  Company,  700  Louisiana,  Suite  2610.  Houston,  TX  77002. 


'  By  tetter  dated  October  6,  1989,  Applicant  advised  that  the  small  producer  certificale  In  Docket  No.  CS87-47-000  was  intended  to  cover  PaineWebber/ 
Geodyne  Energy  Income  Production  Partnerships  l-A,  l-B,  l-C,  l-D,  l-E  and  l-f  as  co-holders  o«  the  amall  producer  certificate.  Applicant  requests  thai  PW/Geodyne 
Production  Partnerships  ll-A,  ll-B.  Il-C,  ll-D,  M-E,  ll-F,  IMj  and  ll-H  also  be  covered  as  cohoWers  of  the  small  producer  certticate. 

« E^  tetter  dated  htovember  2.  1989.  Applicant  requests  that  the  small  producer  certificate  in  Docket  Na  CS84-109-001  be  amended  to  inckide  J.P.  Coilina  and 
JanewiH  Petroleum  lr>c. 
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[Docket  No.  CP8»-2 198-000] 

dreat  Lakes  Gas  Transmission  Co^ 
Technical  Conferenca 

November  20. 1989. 

On  September  29. 1989,  Great  Lakes 
Gas  Transmission  Company  (Great 
Lakes]  filed  an  application  in  the  above- 
captioned  docket  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  open  access, 
self-implementing  transportation  of 
natural  gas  and  pre-granted 
authorization  to  abandon  such  self- 
implementing  transportation  service,  in 
accordance  with  the  provisions  of 
§  284.221(d]  of  die  Commission's 
regulations.  18  CFR  284.221(d). 

Notice  of  Great  Lakes'  application 
was  published  in  the  Federal  Register  on 
October  13, 1989.  54  FR  42010.  Fifty 
motions  to  intervene  and/or  protests 
have  been  filed.  A  number  of  the 
interventions  and/or  protests  raise 
issues  concerning  the  tariff  provisions 
for  open  access  transportation  filed  by 
Great  Lakes  and  propose  changes  to 
such  tariff  provisions.  Certain  of  the 
parties  have  requested  that  a  technical 
conference  be  held.  On  November  16, 
1989.  Great  Lakes  filed  a  motion 
recommending  such  a  conference. 

TAKE  NOTICE  that  an  informal 
technical  conference  will  be  held  at  the 
o^ices  of  the  Commission,  commencing 
at  11:00  a.m.  on  Tuesday,  December  19, 
1989.  for  the  purpose  of  discussing 
possible  resolution  of  the  issues  which 
have  been  raised  by  the  parties 
concerning  the  tariff  provisions  filed  by 
Great  Lakes  in  this  proceeding.  All 
interested  persons  are  invited  to  attend. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doa  89-27744  FUed  11-27-89;  8:45  am] 
BiLLma  CODE  arn-oi-H 


[Docket  No.  TQ90-1-27-001] 
North  Penn  Gas  Ca;  Tariff  Filing 

November  20, 1989. 

Take  notice  that  on  November  8. 1989. 
North  Penn  Gas  Company  (North  Penn) 
filed  revised  Ninety-Sixth  Revised  Sheet 
No.  PGA-1  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1. 

Nordi  Penn  states  Uiat  the  tariff  sheet 
supersedes  Ninety-Fifdi  Revised  Sheet 
No.  PGA-1  instead  of  Substitute  Ninety- 
Fifth  Revised  Sheet  No.  PGA-1  which 
was  incorrect  in  North  Penn's  quarterly 
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PGA  filing  that  was  made  October  31, 
1989. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practices  and 
Procedure  (18  CFR  385.214.  385.211 
(1989).  All  such  protests  should  be  filed 
on  or  before  November  29. 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Caahell. 
Secretary. 
[FR  Doc.  89-27746  Filed  11-27-89;  8:45  am] 

BtUJNO  COOE  e717-01-M 


[Docket  No.  'rA90- 1-38-002] 
Rihgwood  Gathering  Co.;  Tariff  Filing 

November  20. 1989. 

Take  notice  that  on  November  13, 
1989,  Ringwood  Gathering  Company 
(Ringwood)  filed  Substitute  Fifty-First 
Revised  Sheet  Annual  PGA-1  to  FERC 
Gas  Tariff.  Original  Volume  No.  1. 

Ringwood  also  states  that  it  has 
removed  the  carrying  charges  on  the 
costs  of  gas  in  excess  of  the  103  percent 
level. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practices  and 
Procedure  (18  CFR  385.214.  385.211 
(1989).  All  such  protests  should  be  filed 
on  OT  before  November  29, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  already  are  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  Mrith  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  Cashell. 
Secretary. 

[FR  Doc.  B9-27738  Filed  11-27-89;  8:45  am] 
BHxmo  cooe  •717-01-M 


Offica  of  Energy  Research 

Health  and  Environmental  Research 
Advisory  Committee;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and 
section  101-6.1015  of  the  Final  Rule  on 
Advisory  Committee  Management  (41 
CFR  101-6.1015)  and  following 
consultation  with  the  Committee 
Management  Secretariat  General 
Services  Administration,  notice  is 
hereby  given  that  the  Healdi  and 
Environmental  Research  Advisory 
Committee  has  been  renewed  for  a  two- 
year  period  ending  November  22. 1991. 
The  CommitteiB  will  provide  advice  to 
the  Director.  Office  of  Energy  Research, 
on  the  Health  and  Environmental 
Research  (HER)  program. 

The  Committee  presenUy  has  19 
members.  The  membership  is  balanced 
to  include  representatives  of  the 
national  laboratories,  the  universities 
and  the  business  sector.  Important 
disciplines  such  as  experimental 
biological  research,  ecological  research, 
and  medicine  are  well  represented;  and 
experience,  point  of  view  and  geography 
are  taken  into  account  in  the  selection  of 
the  committee  members. 

The  renewal  of  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  determined  to  be 
essential  to  the  conduct  of  the 
Department's  business  and  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Committee  will  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-463),  the  Department  of  Energy 
Organization  Act  (Pub.  L  No.  95-91), 
and  regulations  and  directives 
implementing  those  statutes. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Elinor  C.  Donnelly  (202-588-3448). 

Issued  in  Washington.  DC  on  November 
22,1989. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
[FR  Doc  89-27857  Filed  11-27-89;  8:45  am] 
eiujNa  cooc  e45o-oi-« 
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action:  Application  for  long-term 
authorization  to  import  natural  gas  from 
Canada. 

summary:  The  Office  of  Foasil  Enerjjy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  21, 1989, 
of  an  application  filed  by  Kamine/ 
Besicorp  Carthage  LP.  (Applicant),  for 
authorization  to  import  up  to  14,200  Mcf 
of  natural  gas  per  day,  and  a  total  of  104 
Bcf  of  natoral  gas  from  Canada  over  a 
20-year  term.  The  gas  would  be  used  to 
fuel  the  Applicant's  new  49.9  KfW 
cogeneration  plant  to  be  constructed 
and  operated  in  Carthage,  New  York. 
Applicant  requests  that  the 
authorization  commence  upon  the 
commercial  operation  of  the  facility  or 
May  1, 1991,  whichever  is  earlier.  The 
gas  would  be  transported  within  the  U.S. 
through  existing  and  proposed  pipeline 
facilities. 

The  application  is  filed  under  Section 
3  of  the  Natural  Gas  Act  (NGA)  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127. 

Protests,  motions  to  intervene,  notices 
of  intervention,  and  written  comments 
are  invited. 

DATE  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p  m..  e.s.t.,  December  28. 1980. 
ADDRESS:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  Building,  Room  3F-058. 
FE-50. 1000  Independence  Avenue  SW., 
Washington,  DC  20585. 
FOR  FURT>fER  mFORMATION  CONTACT: 

Robert  Groner,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  Room  3H- 
087, 1000  Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-1657; 

Diane  Stubbs.  Natural  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-1667. 

SUPPLEMENTARY  INFORMATTON: 

Applicant  is  a  Delaware  Umited 
partnership  whose  general  partners  are 
Kamine  Carthage  Cogen  Co..  Inc. 
(Kamine),  and  Beta  Carthage  Inc  (Beta). 
Kamine  is  an  affiliate  of  Kamine 
Engineering  and  Mechanical  Contracting 
Co.,  Inc.  (KEMCO),  a  New  Jersey 
corporation  with  its  principal  place  of 
business  in  East  Union.  New  Jersey. 
Beta  is  a  wholly  owned  subsidiary  of 
Besicorp  Group,  Inc.  (Besicorp),  a  New 
York  corporation  with  its  principal  place 
of  business  in  KinsstoD,  New  York. 
KEMCO  and  Besicorp,  individually  and 


jointly,  are  energy  project  develoi>er« 
and  have  been  owners  and  operators  of 
natural  gas  cogeneration  facilities  since 
1985.  KEMCO  and/or  Besicorp  (as 
affiliates)  currently  operate  four 
cogeneration  facihties  in  New  York  and 
New  Jersey  and  have  several  other 
cogeneration  facilities  in  various  stages 
of  planning  or  construction. 

According  to  Applicant,  the  new 
cogeneration  facility  is  expected  to  be 
completed  and  in  commercial  operation 
by  May  1, 1991.  If  the  facihty  is  not 
operational  until  after  May  1, 1991,  the 
gas  subject  to  the  Agreement  will  be 
sold  in  Canadian  markets  until  facility 
operations  begin.  Applicant  states  the 
gas  will  be  used  to  fuel  a  new  combined- 
cycle  cogeneration  facility  to  be  owned 
by  AppUcant  and  constructed  on 
premises  leased  from  James  River  II,  Inc. 
(JRD),  an  affiliate  of  James  River 
Corporation  of  Virginia,  at  the  JRII  paper 
mill  near  Carthage,  Saratoga  County, 
New  York.  The  plant  has  been  certified 
as  a  "qualifying  facility"  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  The  steam  will  be  sold  to 
the  JRII  paper  mill  and  the  electricity 
will  be  sold  to  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk). 

Applicant  will  purchase  the  gas  from 
Renaissance  Energy  Ltd.,  (Renaissance), 
pursuant  to  a  natural  gas  purchase 
agreement  executed  May  9, 1989,  and 
enclosed  as  an  exhibit  with  the 
application.  The  agreement  states  that 
the  Applicant  will  pay  Renaissance  for 
gas  a  minimum  base  price  of  $1.45  per 
MMBtu  U.S.  This  base  price  is  adjusted 
each  quarter  to  reflect  the  percentage 
change  in  value  of  an  index  comprised 
of:  (1)  a  50%  weighting  reflecting  the 
100%  load  factor  rate  published  by 
Consolidated  Natural  Gas  (CNG),  (2)  a 
25%  weighting  reflecting  the  price  of  No. 
2  fuel,  and  (3)  a  25%  weighting  reflecting 
the  average  price  of  spot  gas  delivered 
to  five  major  pipelines)  compared  to  the 
value  of  the  Index  on  December  1, 1988. 
The  adjusted  base  price  includes 
commodity  costs,  royalties, 
transportation  charges,  and  costs  of 
permits.  This  base  price  will  be  adjusted 
annually  to  reflect  the  percentage 
increase  in  the  average  electric  unit 
price  paid  by  Niagara  Mohawk  for 
electricity  generated  by  the 
cogeneration  facility,  subject  to  a 
maximum  of  $2.40  per  MMBtu  in  the  first 
contract  year.  The  base  price  and  the 
composition  of  the  index  will  be 
renegotiated  in  the  month  preceding  the 
date  of  first  delivery  and  prior  to  the 
expiration  of  the  fifth  and  tenth  contract 
years.  If  Applicant  and  Renaissance 
cannot  agree  on  such  renegotiated  base 
price  or  composition  of  the  index,  either 


party  may  terminate  this  agreement 
upon  proper  notice. 

AppHcant  supplemented  its 
application  with  a  November  6, 1989, 
filing  that  details  the  transportation 
arrangements  made  for  the  proposed 
import  using  existing  facilities,  lists  the 
approximate  costs  of  the  transportation 
components,  and  includes  copies  of  the 
TransCanada  Pipelines  (TCPL) 
transportation  agreement  and  tariffs. 
Applicant  indicates  that  Renasissance 
will  deliver  the  natural  gas  through  the 
pipeline  facilities  of  the  NOVA 
Corporation.  The  Applicant  will  take 
title  to  the  gas  in  Canada  and  transport 
the  gas  through  the  facilities  of  TCPL  to 
an  existing  interconnection  with  Great 
Lakes  Gas  Transmission  (Great  Lakes). 
Great  Lakes  will  transport  the  Gas  to 
ANR  Pipeline  Company  (ANR).  ANR 
will  transport  the  gas  to  the  existing 
interconnect  with  Texas  Gas  Pipeline 
Co.  (Texas  Gas)  which  will  transport  it 
to  CNG.  CNG  will  transport  the  gas  to 
the  Niagara  Mohawk  distribution 
system  which  will  transport  the  gas  to 
the  cogeneration  facility.  The 
approximate  costs  of  the  transportation 
totals  $1.60  per  Mcf.  According  to 
Applicant,  transportation  is  on  an 
interruptible  basis  through  the  systems 
of  Great  Lakes.  ANR,  Texas  Gas.  and 
CNG. 

Applicant  states  that  all  the  natural 
gas  im{>orted  under  its  requested 
authorization  will  be  used  to  fuel  the 
new  cogeneration  facility.  Under 
anticipated  normal  operating  conditions, 
the  cogenerating  facility  will  produce  an 
average  of  about  14,200  Mcf  per  day. 
Applicant  asserts  that  its  request  for 
authority  to  import  up  to  104  Bcf  per 
year  is  necessary  to  meet  the  facility's 
fuel  needs,  allow  for  transportation 
shrinkage,  and  provide  a  reasonable 
margin  for  any  unforeseen  exigency. 

In  support  of  its  application.  Applicant 
states  that  the  imported  gas  will  provide 
a  reliable,  long-term,  secure  supply  of 
competitively  priced  gas  to  the  new 
cogeneration  facility.  According  to  the 
Applicant,  the  agreement's  price 
provisions  provide  for  market- 
responsive  pricing  subject  to  quarterly 
adjustments.  Moreover,  the  Applicant 
states,  it  is  not  subject  to  a  take-or-pay 
obligation;  instead,  the  agreement 
provides  for  mutual  quantity  reduction 
options  in  the  event  of  specified  degrees 
of  reduced  performance  by  either  party. 
At  the  same  time,  Applicant  avers,  its 
electric  purchase  contracts  require 
Niagara  Mohawk  to  purchase  all 
generated  electric  power,  with  no 
curtailment  or  interruption  provisions 
except  for  specific  operational  reasons. 
Similarly,  the  Applicant  states,  JRD  has 
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contracted  to  purchase  all  of  its  net 
steam  requirement  from  the  new 
cogeneration  facility.  With  regard  to 
security  of  supply,  Oie  agreement 
provides  for  the  dedication  of  specific 
reserves  from  a  portion  of  Renaissance's 
reserve  base  of  20  gas  fields.  For  these 
reasons,  the  Applicant  maintains  that 
the  proposed  import  is  consistent  with 
the  public  interest. 

Applicant  filed  a  Certification  of 
Compliance  with  the  coal  capability 
requirement  for  proposed  new  electric 
powerplants  pursuant  to  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978 
(FUA)(10  use  3801  el  seq.,  as  amended; 
53  FR  35544.  September  14, 1988). 

The  decision  on  AppUcant's 
application  for  import  authority  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  ijnder  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22, 1984).  Other  matters 
that  may  be  considered  in  making  a 
public  interest  determination  include 
need  for  gas,  security  of  the  long-term 
supply,  and  any  relevant  issues  that 
may  be  unique  to  cogeneration  facilities. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issues  of  competitiveness,  need  for 
the  gas,  and  security  of  supply  as  set 
forth  in  the  policy  guidelines.  The 
apphcant  asserts  that  this  import 
arrangement  is  in  the  public  interest 
because  it  is  competitive  and  its  gas 
source  will  be  secure.  Parties  opposing 
the  import  arrangement  bear  the  burden 
of  overcoming  these  assertions. 

All  parties  should  be  aware  that  if  the 
requested  import  is  approved,  the 
authorization  would  be  conditioned  on 
the  filing  of  quarterly  reports  indicating 
volumes  imported  and  the  purchase 
price. 

NEPA  Compliance 

Under  section  D  of  the  DOE  guidelines 
for  compliance  with  the  National 
Environmental  Policy  act  of  1969 
(NEPA),  42  U.S.C.  4321  et  seq..  actions 
that  grant  or  deny  import  authorizations 
where  no  new  gas  transmission  facilities 
are  needed  but  where  new  ancillary 
facilities  are  to  be  constructed,  such  as  a 
cogeneration  facility,  would  normally 
require  the  preparation  of  an 
environmental  assessment  (EA), 
because  they  involve  "minor  new 
construction"  (54  FR  12474,  March  27, 
1989).  However,  we  believe  that 
preparation  of  an  EA  to  approve  or 
disapprove  this  application  is 
unnecessary,  and  compliance  with 
NEPA  for  the  proposed  action  can  be 


achieved  by  invoking  two  categorical 
exclusions  in  the  DOE  NEPA  guidelines 
(52  FR  47622,  December  15, 1987). 

The  environmental  impacts  of 
constructing  and  operating  new 
cogeneration  facilities  have  been 
addressed  on  numerous  occasions  by 
the  Economic  Regulatory  Administration 
(ERA)  in  conjunction  with  processing 
exemption  petitions  under  the  FUA.  and 
as  a  result  such  actions  have  been 
granted  a  categorical  exclusion  from 
further  NEPA  review  (52  FR  47670, 
December  15, 1987).  The  cogeneration 
facilities  to  be  constructed  in  connection 
with  these  import  applications  are 
identical  to  those  faciUties  covered  by 
the  categorical  exclusion  for  FUA 
actions.  Therefore,  it  is  an  appropriate 
application  of  another  categorical 
exclusion  contained  in  the  DOE 
guidelines  for  "actions  that  are 
substantially  the  same  as  other  actions 
for  which  the  environmental  effects 
have  already  been  assessed  in  a  NEPA 
document  and  determined  by  DOE  to  be 
clearly  insignificant  and  where  such 
assessment  is  currently  valid"  (52  FR 
47668,  December  15, 1987)  to  extend  the 
FUA  categorical  exclusion  for 
cogeneration  facilities  to  the  grant  of  an 
authorization  to  import  natural  gas 
under  the  NGA  which  results  in  the 
construction  and  operation  of  a 
cogeneration  facility. 

A  categorical  exclusion  raises  a 
rebuttable  presumption  that  the  Federal 
action  will  not  significantly  affect  the 
quality  of  the  human  environment. 
Unless  it  appears  during  the  proceedings 
on  this  import  application  that  the  grant 
or  denial  of  authorization  will 
significantly  affect  the  quality  of  the 
human  environment,  the  Office  of  Fuels 
Programs  expects  that  no  additional 
environmental  review  will  be  required. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  appUcation  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 


must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  questions  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  conditional  or  final 
opinion  and  order  may  be  issued  based 
on  the  official  record,  including  the 
application  and  responses  filed  by 
parties  pursuant  to  this  notice,  in 
accordance  with  10  CFR  590.316. 

A  copy  of  Applicant's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056.  at  the  above  address, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  Novenil>er  21, 
1989. 

Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  89-27861  Filed  11-27-89;  6:45  am) 
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[FE  Docket  No.  S9-47-NC] 

Kamine/Besicorp  South  Glens  Falls 
LP.;  Application  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application  for  long- 
term  authorization  to  import  natiiral  gas 
from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  21, 1989. 
of  an  application  filed  by  Kamine/ 
Besicorp  South  Glens  Falls  LP. 
(Applicant),  for  authorization  to  import 
up  to  14,200  Mcf  of  natural  gas  per  day, 
and  a  total  of  104  Bcf  of  natural  gas  from 
Canada  over  a  20-year  term.  The  gas 
would  be  used  to  fuel  the  Applicant's 
new  49.9  MW  cogeneration  plant  to  be 
constructed  and  operated  in  South  Falls, 
New  York.  Applicant  requests  that  the 
authorization  commence  upon  the 
commercial  operation  of  the  facility  or 
May  1, 1991,  whichever  is  earher.  The 
gas  would  be  transported  within  the  U.S. 
through  existing  pipeline  facilities. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  e.s.t.,  December  28, 1989. 
ADDRESS:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F-056, 
FE-50. 1000  Independence  Avenue.  SW^ 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Robert  Croner,  Office  of  Fuels  Programs, 

Fossil  Energy,  U.S.  Department  of 

Energy,  Forrestal  Building,  Room  3H- 

087. 1000  Independence  Avenue  SW.. 

Washington.  DC  20585.  (202)  586-1857; 
Diane  Stubbs,  Natural  and  Mineral 

Leasing,  Office  of  General  Counsel 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  6E-042, 1000 

Independence  Avenue  SW.. 

Washington,  DC  20585,  (202)  586-«667. 
SUPPLEMENTARY  INFORMATION: 
Applicant  is  a  Delaware  limited 
partnership  whose  general  partners  are 
Kamine  South  Glens  Falls  Cogen  Co.. 
Inc.  (Kamine).  and  Beta  South  Glens 
Falls  Inc.  (Beta).  Kamine  is  an  affiliate  of 
Kamine  Engineering  and  Mechanical 
Contracting  Co..  Inc.  (KEMCO).  a  New 
Jersey  corporation  with  its  principal 
place  of  business  in  East  Union.  New 


Jersey.  Beta  is  a  wholly  owned 
subsidiary  of  Besicorp  Croup,  Inc. 
(Besicorp),  a  New  York  corporation  with 
its  principal  place  of  business  in 
Kingston.  New  York.  KEMCO  and 
Besicorp,  individually  and  jointly,  are 
energy  project  developers  and  have 
been  owners  and  operators  of  natural 
gas  cogeneration  facilities  since  1985. 
KEMCO  and/or  Besicorp  (as  affiliates] 
currently  operate  four  cogeneration 
facilities  in  New  York  and  New  Jersey 
and  have  several  other  cogeneration 
facilities  in  various  stages  of  planning  or 
construction. 

According  to  Applicant  the  new 
cogeneration  facility  is  expected  to  be 
completed  and  in  commercial  operation 
by  May  1. 1991.  If  the  facility  is  not 
operational  until  after  May  1, 1991,  the 
gas  subject  to  the  Agreement  will  be 
sold  in  Canadian  markets  until  facility 
operations  begin.  Applicant  states  the 
gas  will  be  used  to  fuel  a  new  combined- 
cycle  cogeneration  facility  to  be  owned 
by  Applicant  and  constructed  on 
premises  leased  from  James  River  11 
■  Corporation  (James  River),  an  affiliate  of 
James  River  Corporation  of  Virginia,  at 
the  James  River  paper  mill  near  South 
Glens  Falls.  Jefferson  County.  New 
York.  The  plant  has  been  certified  as  a 
"qualifying  facility"  under  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA).  The  steam  will  be  sold  to  the 
James  River  paper  mill  and  the 
electricity  will  be  sold  to  Niagara 
Mohawk  Power  Corporation  (Niagara 
Mohawk). 

Applicant  will  purchase  the  gas  from 
Renaissance  Energy  Ltd.  (Renaissance), 
pursuant  to  a  natural  gas  purchase 
agreement  executed  May  9, 1989,  and 
enclosed  as  an-e^ibit  with  the 
application.  The  agreement  states  that 
the  Applicant  will  pay  Renaissance  for 
gas  a  minimum  Base  Price  of  $1.45  per 
MMBtu  U.S.  This  base  price  is  adjusted 
each  quarter  to  reflect  the  percentage 
change  in  value  of  an  index  comprised 
of:  (1)  A  50%  weighting  reflecting  the 
100%  load  factor  rate  published  by 
Consolidated  Natural  Gas  (CNG).  (2)  a 
25%  weighting  reflecting  the  price  of  No. 
2  fuel,  and  (3)  a  25%  weighting  reflecting 
the  average  price  of  spot  gas  delivered 
to  five  major  pipelines  compared  to  the 
value  of  the  index  on  December  1. 1988. 
The  adjusted  base  price  includes 
commodity  costs,  royalties,  fuel, 
shrinkage,  transportation  charges,  and 
costs  of  permits.  This  base  price  will  be 
adjusted  annually  to  reflect  the 
percentage  increase  in  the  average 
electric  unit  price  paid  by  Niagara 
Mohawk  for  electricity  generated  by  the 
cogeneration  facility,  subject  to  a 
maximum  of  $2.40  per  MMBtu  in  the  first 
contract  year.  The  base  price  and  the 


composition  of  the  index  will  be 
renegotiated  in  the  month  preceding  Ih? 
date  of  first  delivery  and  prior  to  the 
expiration  of  the  fifth  and  tenth  contract 
years.  If  Applicant  and  Renaissance 
cannot  agree  on  such  renegotiated  base 
price  or  composition  of  the  index,  either 
party  may  terminate  this  agreement 
upon  proper  notice. 

Applicant  supplemented  its 
application  with  a  November  6. 1989. 
filing  that  details  the  transportation 
arrangements  made  for  the  proposed 
import  using  existing  facihnes.  hsts  the 
approximate  costs  of  the  transportation 
components,  and  includes  copies  of  the 
TransCanada  PipeLines  (TCPL) 
transportation  agreement  and  tariffs. 
Applicant  indicates  that  Renaissance 
will  dehver  the  natural  gas  through  the 
pipeline  facihties  of  the  NOVA 
Corporation.  The  Applicant  will  take 
title  to  the  gas  in  Canada  and  transport 
the  gas  through  the  facilities  of  TCPL  to 
an  existing  interconnection  with  Great 
Lakes  Gas  Transmission  (Great  Lakes). 
Great  Lakes  will  transport  the  gas  to 
ANR  Pipeline  Company  (ANR).  ANR 
will  transport  the  gas  to  the  Niagara 
Mohawk  distribution  system  which  will 
transport  the  gas  to  the  existing 
interconnect  with  Texas  Gas  Pipeline 
Co.  (Texas  Gas)  which  will  transport  it 
to  CNG.  CNG  will  transport  the  gas  to 
the  cogeneration  facility.  The 
approximate  costs  of  the  U.S. 
transportation  components  total  $1.60 
per  Mcf.  According  to  Applicant, 
transportation  is  on  an  interruptible 
basis  through  the  systems  of  Great 
Lakes.  ANR.  Texas  Gas.  and  CNG. 

Applicant  states  that  all  the  natural 
gas  imported  under  its  requested 
authorization  will  be  used  to  fuel  the 
new  cogeneration  facility.  Under 
anticipated  normal  operating  conditions, 
the  cogenerating  facility  will  produce  an 
average  of  about  14.200  Mcf  per  day. 
Applicant  asserts  that  its  request  for 
audiority  to  import  up  to  104  Bcf  per 
year  is  necessary  to  meet  the  facility's 
fuel  needs,  allow  for  transportation 
shrinkage,  and  provide  a  reasonable 
margin  for  any  unforeseen  exigency. 

In  support  of  its  application.  Applicant 
states  that  the  imported  gas  will  provide 
a  reliable,  long-term,  secure  supply  of 
competitively  priced  gas  to  the  new 
cogeneration  facility.  According  to  the 
Applicant,  the  agreement's  price 
provisions  provide  for  market- 
responsive  pricing  subject  to  quarteriy 
adjustments.  Moreover,  the  Applicant 
states,  it  is  not  subject  to  a  take-or-pay 
obligation;  instead,  the  agreement 
provides  for  mutual  quantity  reduction 
options  in  the  even  of  specified  degrees 
of  reduced  performance  by  either  party. 
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At  the  same  time.  Applicant  avers,  its 
electric  purehase  contracts  require 
Niagara  Mohawk  to  purchase  all 
generated  electric  power,  with  no 
curtailment  or  interruption  provisions 
except  for  specific  operational  reasons. 
Similarly,  the  Applicant  states.  James 
River  has  contracted  to  purchase  all  of 
its  net  steam  requirement  from  the  new 
cogeneration  facility.  With  regard  to 
security  of  supply,  the  agreement 
provides  for  the  dedication  of  specific 
reserves  from  a  portion  of  Renaissance's 
reserve  base  of  20  gas  fields.  For  these 
reasons,  the  Applicant  maintains  that 
the  proposed  import  is  consistent  with 
the  public  interest. 

Applicant  filed  a  Certification  of 
CompUance  with  the  coal  capability 
requirement  for  proposed  new  electric 
powerplants  pursuant  to  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978 
(FUA)  (10  U.S.C  3801  et  seq.,  as 
amended;  53  FR  35544,  September  14, 
1988). 

The  decision  on  Applicant's 
application  for  import  authority  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  imder  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Other  matters 
that  may  be  considered  in  making  a 
public  interest  determination  include 
need  for  gas.  security  of  the  long-term 
supply,  and  any  relevant  issues  that 
may  be  unique  to  cogeneration  facilities. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issues  of  competitiveness,  need  for 
the  gas,  and  security  of  supply  as  set 
forth  in  the  policy  guidelines.  The 
applicant  asserts  that  this  import 
arrangement  is  in  the  public  interest 
because  it  is  competitive  and  its  gas 
source  will  be  secure.  Parties  opposing 
the  import  arrangement  bear  the  burden 
of  overcoming  these  assertions. 

All  parties  should  be  aware  that  if  the 
requested  import  is  approved,  the 
authorization  would  be  conditioned  on 
the  filing  of  quarterly  reports  indicating 
volumes  imported  and  the  purchase 
price. 

NEPA  Compliance 

Under  section  D  of  the  DOE  guidelines 
for  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321  et  seq.,  acUons 
that  grant  or  deny  import  authorizations 
where  no  new  gas  transmission  facilities 
are  needed  but  where  new  ancillary 
facilities  are  to  be  constructed,  such  as  a 
cogeneration  facility,  would  normally 
require  the  preparation  of  an 
environment  assessment  (EA),  because 


they  involve  "minor  new  construction" 
(54  FR  12474,  March  27, 1989).  However, 
we  believe  that  preparation  of  an  EA  to 
approve  or  disapprove  this  application 
is  unnecessary,  and  compliance  with 
NEPA  for  the  proposed  action  can  be 
achieved  by  invoking  two  categorical 
exclusions  in  the  DOE  NEPA  guidelines 
(52  FR  47622.  December  15, 1987). 

The  environmental  impacts  of 
constructing  and  operating  new 
cogeneration  facilities  have  been 
addressed  on  numerous  occasions  by 
the  Economic  Regulatory  Administration 
(ERA)  in  conjunction  with  processing 
exemption  petitions  under  the  FUA,  and 
as  a  result  such  actions  have  been 
granted  a  categorical  exclusion  from 
further  NEPA  review  (52  FR  47670, 
December  15, 1987).  The  cogeneration 
facilities  to  be  constructed  in  connection 
with  these  import  applications  are 
identical  to  those  facilities  covered  by 
the  categorical  exclusion  for  FUA 
actions.  Therefore,  it  is  an  appropriate 
application  of  another  categorical 
exclusion  contained  in  the  DOE 
guidelines  for  "actions  that  are 
substantially  the  same  as  other  actions 
for  which  the  environmental  effects 
have  already  been  assessed  in  a  NEPA 
document  and  determined  by  DOE  to  be 
clearly  insignificant  and  where  such 
assessment  is  currently  valid"  (52  FR 
47668,  December  15, 1987)  to  extend  the 
FUA  categorical  exclusion  for 
cogeneration  facilities  to  the  grant  of  an 
authorization  to  import  natural  gas 
under  the  NGA  which  results  in  the 
construction  and  operation  of  a 
cogeneration  facility. 

A  categorical  exclusion  raises  a 
rebuttable  presumption  that  the  Federal 
action  will  not  significantly  affect  the 
quality  of  the  human  environment. 
Unless  it  appears  during  the  proceedings 
on  this  import  application  that  the  grant 
or  denial  of  authorization  will 
significantly  affect  the  quaUty  of  the 
human  environment  the  Office  of  Fuels 
Programs  expects  that  no  additional 
environmental  review  will  be  required. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 


parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  inter\'ention.  requests  for 
additional  procedures,  and  wnitten 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  questions  of  fact. 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decisioA  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  conditional  or  finbl 
opinion  and  order  may  be  issued  based 
on  the  official  record,  including  the 
application  and  responses  filed  by 
parties  pursuant  to  this  notice,  in 
accordance  with  10  CFR  Section  590.316. 

A  copy  of  Applicant's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  November  21. 
1989. 

Clifford  P.  Tomatzewaki. 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc  8»-Z78S9  Filed  11-27-80:  8:4S  am} 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-«47-OR] 

Maior  Disaster  and  Related 
Detsrminations;  Virginia 

A  G  e  N  ;  y:  Federal  Efirergency 
Management  Agency. 
ACTKMi:  Notice. 

SUMMARY*.  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Virginia  (FEMA-847-DR),  dated 
November  8, 1989,  and  related 
determinations. 
DATl:  November  8, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  dated  November  8, 1989,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121.6/  seq., 
Public  Law  9S-288,  as  amended  by 
Public  Law  100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonweahh  of 
Virginia,  resulting  from  severe  storms, 
flooding,  and  mudslides  on  October  16-17, 
1989,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
Public  Law  93-2B8,  as  amended  by  Public 
Law  100-707. 1,  therefore,  declare  that  such  a 
major  disaster  exists  in  the  Commonwealth 
of  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  PL  93-288.  as  amended  by  PL  100-707, 
for  Public  Assistance  will  be  Umited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a], 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  J.  Adamcik  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  OfHcer  for  this  declared 
disaster. 


I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Virginia 
to  have  been  affected  adversely  by  this 
declared  major  disaster 

Buchanan  County  for  Individual  Assistance 
and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
RobaH  H.  Monit, 

Acting  Director,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  8»-27844  Filed  11-27-89;  8:45  amj 
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FEDERAL  MARITIME  COMMISSION 
Agreenwnt(s)  Filed;  Gutfway 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Renter  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011141-010. 

Title:  Gulfway. 

Parties: 

Lykes  Bros.  Steamship  Co.,  Inc. 

Hapag  Lloyd  AG 

Sea-Land  Services,  Inc. 

P&O  Containers  (TFL)  Ltd. 

Deppe  Linie  GMBH  &  Co. 

Gulf  Container  Line  (GCL),  BV 

Nedlloyd  Lijnen,  BV 

South  Atlantic  Cargo  Shipping,  N.V. 

Euro-Gulf  International,  Inc. 

Transportation  Maritima  Mexicana, 
S.A.  de  C.V.  (TMM) 

Synopsis:  The  proposed  amendment 
would  remove  exclusions  of  certain 
minibridge  routings  from  the  scope  of 
the  Agreement.  It  would  provide  that  all 
parties  shall  be  advised  of  any  accord 
reached  under  the  Agreement  and 
would  make  certain  other  procedural 
and  administrative  changes  to  the 
Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  November  21, 1989. 
looepfa  C  Polking. 
Secretary. 
[FR  Doc.  89-27749  Filed  11-27-89;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Dahlonega  Bancorp,  Inc.,  et  al.; 
Fonnations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  12, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  100 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Dahlonega  Bancorp.  Inc., 
Dahlonega,  Georgia;  to  acquire  an 
additional  2.1  percent  of  the  voting 
shares  of  Mountain  Bank  of  Georgia, 
Hiawassee,  Georgia,  for  a  total  of  7 
percent. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  BankAmerica  Corporation,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of 
Woodbum  State  Bank,  Woodbum, 
Oregon. 

2.  Seafirst  Corporation,  Seattle. 
Washington;  to  merge  with  Woodbum 
Bancorp,  Woodbum,  Oregon,  and 
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thereby  indirectly  acquire  Woodbum 
State  Bank,  Woodbum,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  21, 1989. 
lennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-27788  Filed  11-27-89;  8:45  am] 
BIUJNO  CODE  e31(M>1-M 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemors.  Comments  must  be  received 
not  later  than  December  12, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  100 
Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 

1.  Jordan  E.  Ginsburg,  Boca  Raton, 
Florida;  to  acquire  8.58  percent  of  the 
voting  shares  of  First  Commercial 
Bancorporation,  Boca  Raton,  Florida,  for 
a  total  of  24.90  percent  and  thereby 
indirectly  acquire  First  Commercial 
Bank  of  Florida,  formerly  First 
Commercial  Bank  of  Palm  Beach 
County,  Boca  Raton,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198; 

1.  S.N.  and  Mrs.  MagaretA.  Moffit, 
Lamed,  Kansas;  to  acquire  an  additional 
5.1  percent  of  the  voting  shares  of 
Pawnee  Bancahares,  Inc.,  Lamed, 
Kansas,  for  a  total  of  26.2  percent  and 
thereby  indirectly  acquire  First  National 
Bank  &  Trust  Lamed,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  21, 1989. 
Jennifer ).  Johnaon, 
Associate  Secretary  of  the  Board. 
(FR  Doa  89-27787  Filed  11-27-89;  8:45  am] 

MLUNO  COOC  mS-Ot-M 


Manufacturers  Hanover  Corp.,  New 
York,  NY;  Proposal  to  Conduct  Private 
Placements  as  Agent  of  All  Types  of 
SecurttlM  and  Buy  and  Sell  AH  Types 
of  Securities  on  the  Order  of  Investors 
as  Riskiess  Principal 

Manufacturers  Hanover  Corporation, 
New  York,  New  York 
("Manufacturers"),  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  for  permission  to  engage 
through  its  wholly  owrned  subsidiary. 
Manufacturers  Hanover  Securities 
Corporation,  New  York,  New  York 
("Company"),  in  the  placement  as  agent 
for  issuers,  of  all  types  of  securities 
(including  securities  that  are  registered 
under  the  Securities  Act  of  1933),  and 
buying  and  selling  all  types  of  securities 
on  the  order  of  investors  as  riskiess 
principal.  Manufacturers  is  proposing 
that  Company  will  engage  in  these 
activities  on  a  nationwide  basis. 

Manufacturers  is  currently  authorized 
to  engage  indirectly  in  providing 
securities  brokerage  and  related 
services  generally,  and  investment 
advisory  and  securities  brokerage 
services  on  a  combined  basis  to 
institutional  customers,  as  well  as 
imderwrite  and  deal  in  obligations  of  the 
United  States,  general  obligations  of 
states  and  their  political  subdivisions, 
and  other  obligations  that  state  member 
banks  are  authorized  to  underwrite  and 
deal  in  under  12  U.S.C  24  and  335. 
Manufacturers  is  also  authorized  to 
engage  through  Company  in 
imderwriting  and  dealing  to  a  limited 
extent  m  municipal  revenue  bonds,  1-4 
family  mortage-backed  securities, 
consumer-receivable  related  securities, 
and  commercial  paper.  Additionally, 
Company  is  authorized  to  act  as  a 
placement  agent  with  respect  to 
commercial  paper. 

Manufacturers  has  applied  to  engage, 
through  Company,  in  the  placement  as 
agent  for  issuers,  of  all  types  of 
securities  v^thin  the  following 
limitations:  (1)  Company  will  privately 
place  securities  exclusively  with 
"accredited  investors",  as  defined  in 
Rule  501(a)  issued  by  the  SEC  under  the 
1933  Act  will  make  no  general 
solicitation  or  general  advertising  for 
such  seoirities,  and  such  securities  will 
not  be  purchased  by  the  general  public; 
(2)  Company  will  not  purchase  or 
repurchase  for  its  own  account  (other 
than  as  riskiess  principal)  the  securities 
being  privately  placed  and  will  not 
inventory  unsold  portions  of  such 
securities;  (3)  except  as  otherwise 
permitted  in  prior  Board  orders. 


Company  will  execute  securities 
transactions  as  principal  only  as  a 
"riskiess  principal",  i.e.  only  where 
there  are  firm  offsetting  orders  to  buy 
and  sell,  and  will  not  act  as  riskiess 
principal  in  any  transaction  where  a 
foreign  affiliate  is  a  counterparty;  (4) 
Manufacturers  will  adopt  appropriate 
procedures,  including  maintenance  of 
necessary  documentary  records,  to 
ensiure  that  any  extensions  of  credit  by 
it  or  any  of  its  subsidiaries  to  issuers  of 
securities  privately  placed  by  Company 
(including  securities  privately  placed  by 
Company  in  a  riskiess  principal 
transaction)  or  to  purchasers  of  such 
securities  are  on  an  arm's-length  basis: 
(5)  no  bank  affiliate  of  Company  will 
express  an  opinion  with  respect  to  the 
advisability  of  the  purchase  of  securities 
privately  placed  by  Company  (including 
securities  privately  placed  by  Company 
in  a  riskiess  principal  transaction) 
unless  the  bank  notifies  the  customer 
that  Company  is  privately  placing  the 
security;  (6)  neither  Manufacturers  nor 
any  of  its  other  subsidiaries  will 
purchase,  as  principal,  securities  that 
are  privately  placed  by  Company 
(including  securities  privately  placed  by 
Company  in  a  riskiess  principal 
transaction)  during  the  period  of  the 
placement  (7)  neither  Manufacturers 
nor  any  of  its  bank  subsidiaries  will 
purchase,  as  a  trustee  or  in  any  other 
fiduciary  capacity,  for  accounts  over 
which  they  have  investment  discretion, 
securities  privately  placed  by  Company 
(including  securities  privately  placed  by 
Company  in  a  riskiess  principal 
transaction)  during  the  period  of  the 
placement  unless  such  purchase  is 
authorized  under  the  instrument  creating 
the  fiduciary  relationship,  by  court 
order,  or  by  the  law  of  the  jurisdiction 
imder  which  the  trust  is  administered. 

The  Board  has  not  previously 
determined  that  the  proposed 
combination  of  activities  is  permissible 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act.  Section  4(c)(8) 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  as  to  be 
a  proper  incident  thereto." 
Manufacturers  maintains  that  the 
proposed  placement  and  riskiess 
principal  activities  are  closely  related  to 
banking  because  banks  generally 
provide  private  placement  services. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
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convenience,  increased  competition,  or 
gain  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  or  resources,  decreased  or 
unfair  competition,  conflicts  of  interest. 
or  unsound  banking  practices." 
Manufacturers  contends  that  permitting 
Company  to  engage  in  the  proposed 
activities  would  enhance  competition 
and  help  make  Company  a  stronger 
participant  in  the  private  placement 
market.  Manufacturers  maintains  that 
approval  of  its  proposal  would  result  in 
increased  efficiencies  for  Manufacturers 
as  well  as  increased  convenience  for 
customers,  including  reduced  issuer 
costs  and  enhanced  liquidity  in  the 
secondary  market  for  privately  placed 
securities. 

Furthermore,  states  Manufacturers, 
any  potential  adverse  effects  or  conflicts 
of  interest  that  might  be  said  to  arise 
from  the  proposed  activities  are 
adequately  addressed  by  the  structural 
operational  insulation  between 
Company  and  its  bank  afniiates,  as  well 
as  the  limits  on  affiliate  transactions 
imposed  by  sections  23A  and  23B  of  the 
Federal  Reserve  Act,  and  the  antitying 
provisions  of  the  Bank  Holding 
Company  Act.  Manufacturers  argues 
that  the  risks  associated  with  the 
proposed  activities  are  no  greater  than 
the  risks  incurred  by  banks  in  engaging 
in  private  placement  and  riskless 
principal  activities. 

Manufacturers  further  contends  that 
approval  of  the  application  would  not  be 
barred  by  section  20  of  the  Glass- 
Steagall  Act  (12  U.S.C  377).  relying  on 
Securities  Industry  Ass'n  v.  Board  of 
Governors,  807  F.2d  1052  (D.C.  Cir.  1986). 
cert,  denied.  107  S.Ct  3228  (1987). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  S  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  of 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551,  not  later  than  December  18, 
1989. 

Board  of  Governors  of  the  Federal  Reserve 

System.  November  21, 1989. 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  89-27785  Filed  ll-27-€9;  8:45  am) 

Bnxmo  cooc  «sto-oi-M 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Open  Season;  Thrift  Savings  Plan 
Elections 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
action:  Notice. 

summary:  The  Federal  Retirement  Thrift 
Investment  Board  (Board)  in  its 
regulation  at  5  CFR  1600.2  provides  that 
notice  will  be  given  of  the  beginning  and 
ending  dates  of  all  open  seasons  (as 
defined  at  5  CFR  1600.1)  which  are 
subsequent  to  the  open  season  ending 
on  July  31. 1987.  The  Board's  current 
open  season  commenced  on  November 
15, 1989,  and  will  end  on  January  31, 
1990.  The  election  period  (as  defined  at 
5  CFR  1600.1)  covered  by  this  open 
season  extends  from  January  1  to 
January  31, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Petrick.  (202)  523-6367. 

Dated:  November  21, 1989. 
Frands  X.  Cavanaugh, 
Executive  Director. 
[FR  Doc.  89-27753  Filed  11-27-89;  8:45  am] 

MLUNQ  cooc  (TSO-OI-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Determination  of  Fees  for  Sanitation 
Inspections  of  Cruise  Ships 

agency:  Centers  for  Disease  Control 
(CDC),  Public  Health  Serivce,  HHS. 
action:  Revision  of  fees  for  sanitation 
inspections  of  cruise  ships;  continued 
use  of  Lloyd's  Registry  of  Shipping  in  the 
determination  of  fees;  and  the 
establishment  of  an  additional  category 
for  extra  small  vessels. 


SUMMARY:  Notice  of  revised  fees  for 
vessel  sanitation  inspections  effective 
January  1, 1990.  Discussion  of  public 
comment  on  the  use  of  gross  tonnage  as 
established  i)y  Lloyd's  Registry  of 
Shipping  in  the  determination  of  fees 
collected  for  sanitation  inspections  and 
the  establishment  of  an  additional 
category  for  Extra  Small  vessels  is  also 
presented. 

effective  date:  January  1, 1990. 
FOR  FURTHER  INFORMATION  CONTACT. 
Vernon  N.  Houk,  M.D..  Director,  Center 
for  Environmental  Health  and  Injury 
Control,  CDC,  Atlanta,  Georgia.  30333. 
Telephone:  FTS:  230-4111.  Commercial: 
(404)  48&-4111. 


SUPPLEMENTARY  INFORMATION: 
Purpose  and  Background 

Collection  of  fees  for  sanitation 
inspections  of  passenger  cruise  ships     ' 
currently  inspected  under  the  Vessel 
Sanitation  Program,  CDC  began  on 
March  1, 1988;  the  fee  schedule  was  first 
published  in  the  Federal  Register 
November  24. 1987,  (52  FR  45019).  The 
fee  schedule  for  calendar  year  1989  was 
published  in  the  Federal  Register 
November  3, 1988,  (53  FR  44528).  The 
cost  per  inspection  was  determined  by 
dividing  the  full  cost  of  the  Vessel 
Sanitation  Program  by  the  estimated 
number  of  inspections  and  multiplying 
by  a  size/cost  factor  based  on  the  size 
of  the  vessel  and  the  number  of  vessels 
in  each  size  category. 

A  request  for  public  comment  on  the 
use  of  Gross  Registered  Tormage 
(GRT)  *  as  reported  by  Lloyd's  Registry 
of  Shipping  in  the  determination  of  fees 
collected  for  sanitation  inspections  of 
passenger  cruise  ships  and  the  fees  to  be 
set  for  small  passenger  cruise  ships  was 
published  in  the  Federal  Register  on 
Thursday.  October  5. 1989  (54  FR  41164). 

Discussion  oi  Comnients 

The  public  notice  provided  a  30  day 
comment  period.  During  the  comment 
period,  comments  were  received  from  6 
sources,  one  of  which  was  the 
International  Committee  of  Passenger 
Lines  (ICPL)  representing  19  separate 
cruise  lines  and  their  subsidiaries. 
Discussion  of  the  comments  and  CDC's 
responses  follows: 

Comment:  One  commentor  stated  the 
GRT  can  vary  with  different  kinds  of 
ships  because  it  is  based  on  a 
measurement  which  does  not 
necessarily  relate  to  the  number  of 
people  on  board.  In  the  commentor's 
opinion,  the  vessel  sanitation  inspection 
is  directly  related  to  the  number  of 
people  on  board  the  vessel.  The  total 
number  of  people  certified  to  sail  on  a 
vessel  should  be  the  basis  for 
determining  fees  to  be  collected  for 
sanitation  inspections. 

Response:  "The  number  of  passengers 
on  board  does  not  always  correlate  with 
the  number  and  complexity  of  food 
service  and  water  systems  on  board  a 
passenger  vessel.  For  example,  there  are 
a  number  of  vessels  v^th  a  lower 
passenger  count  in  the  same  size 
category  but  whose  food  service  areas 
are  more  numerous  and  complex  than  a 
vessel  with  a  similar  number  of 
passengers.  A  vessel's  GRT  correlates 
more  closely  with  the  length  of  time 
required  to  conduct  a  sanitation 


■  GR1  -GroM  tonnage  in  cubic  feet.  ■•  ihown  in 
Uoyd'i  Registry  of  Shipping. 
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inspection  tiian  the  number  of 
passengers  a  vessel  is  certified  to  carry. 
After  considering  the  commentor's 
alternative  proposal,  CDC  sees  no 
advantage  to  using  the  number  of 
passengers  on  board  rather  than  the 
GRT  in  determining  fees. 

Comment-  One  commentor  stated  that 
harbor  fees,  pilot  fees,  wharfage,  etc.  are 
calcxdated  in  most  ports  of  the  world  by 
multiplication  of  net  or  gross  tonnage  by 
a  certain  denominator.  "The  commentor 
suggested  that  a  denominator  be 
estabUshed  and  vessels  charged 
according  to  their  reported  GRT  as 
estabUshed  by  Lloyd's  Registry  of 
Shipping.  Another  commentor  suggested 
a  per  ton  rate  so  that  the  charge  will 
vary  continuously  according  to  the 
dimension  of  the  ship  and  not  by  the 
categories. 

Response:  Establishing  a  denominator 
is  the  method  used  in  determining  the 
fees  to  be  assessed.  The  cost  per 
inspection  is  determined  by  dividing  the 
full  cost  of  the  Vessel  Sanitation 
Program  by  a  weighted  average  of  the 
niunber  of  inspections  projected  for  the 
year.  The  weighted  average  accounts  for 
the  length  of  time  required  to  complete  a 
sanitation  inspection  due  to  the  number 
and  complexity  of  food  service  areas 
and  water  systems  on  board  passenger 
vessels.  The  size/cost  factor  is  based  on 
CDC's  estimate  that  the  complexity  and 
the  time  required  to  conduct  a  sanitation 
inspection  depends  upon  a  vessel's  size 
category  rather  than  individual  tonnage. 
The  size  categories  of  vessels  were 
established  based  on  CDC's  estimate  of 
the  time  required  to  conduct  a  sanitation 
inspection  for  that  category. 

Comment-  Two  commentors  agreed 
with  the  use  of  the  GRT  as  reported  by 
Lloyd's  Registry  of  Shipping  but 
suggested  the  classification  of  a  large 
vessel  should  be  changed  from  the 
present  range  of  30.001  to  65.000  GRT  to 
a  range  of  30,001  to  60,000  and  the 
classification  of  an  Extra  Large  vessel 
changed  from  the  present  range  of 
greater  than  65.000  GRT  to  greater  than 
60.000  GRT.  Neither  commentor 
addressed  the  issue  of  a  new 
classification  for  an  Extra  Small  vessel 

Response:  CDC  reviewed  the  89/90 
edition  of  Lloyd's  Registry  of  Shipping 
for  the  GRT  of  all  passenger  vessels 
coming  to  a  port  imder  the  control  of  the 
U.S.  There  was  only  one  vessel  listed 
Mrith  a  GRT  of  between  60,000  and 
65,000;  the  complexity  and  the  time 
required  to  conduct  a  sanitation 
inspection  of  that  vessel  is  closer  to  the 
time  rquired  for  vessels  in  the  Extra 
Large  category.  The  vessel  with  the  next 
lowest  GRT  is  47,262;  the  complexity 
and  the  time  required  to  conduct  a 
sanitation  inspection  of  that  vessel  is 


more  closely  related  to  the  vessels  in  the 
Large  category.  Therefore,  CDC  agreeess 
with  these  commentors'  suggestion 
regarding  the  size  classification  for  an 
Extra  Large  vessel.  The  size  category  for 
an  Extra  Large  vessel  will  be  grater  than 
60,000  GRT. 

While  the  ICPL  has  no  comment  on 
the  proposals  regarding  the  size 
classifications,  the  ICPL  suggested 
again,  as  it  had  in  November,  1987,  that 
"the  vessel  inspection  program  and  the 
related  inspection  fees  should  continue 
to  reflect  the  voluntary  cooperative 
nature  of  the  program  and  that  the 
reference  to  authority  for  vessel 
sanitation  inspection  and  collection  of 
fees  should  be  deleted."  CDC  has  not 
changed  its  earlier  conclusion  that  the 
collection  of  fees  for  sanitation 
inspections  of  passenger  cruise  ships  is 
covered  by  existing  authorizations.  The 
Federal  Register  of  July  17, 1987  (52  FR 
27060)  cited  the  appropriate  authority 
for  the  vessel  sanitation  inspections 
(Public  Health  Service  Act  sections  361- 
369,  42  U.S.C.  264-272,  and  42  CFR  part 
71)  and  the  authority  to  collect  fees  for 
the  full  costs  of  services  (Pub.  L  99-591. 
Sec.  lOl(i)). 

There  were  no  comments  received 
which  disagreed  with  the  use  of  Lloyd's 
Registry  of  Shipping  to  establish  GRTs 
for  use  in  the  determination  of  fees 
collected  for  sanitation  inspections  of 
passenger  cruise  ships. 

There  were  no  conunents  disagreeing 
with  the  addition  of  an  Extra  Small 
vessel  category  and  the  change  in  the 
category  of  small  vessels.  The  category 
of  Extra  Small  vessel  is  established  and 
fees  determined  based  upon  the  time 
and  complexity  of  the  inppectiort 
Therefore,  the  categories  of  vessels  by 
GRT  and  the  fees  to  be  charged  for 
calendar  year  1990  beginning  January  1, 
1990  are  as  follows: 


Tonnage 

Classification 

Fm 

>  3.001  GRT ...._.. 
3,001-15.000 

GRT. 
15,001-30,000 

GRT. 
30.001-60.000 

GRT. 
<60.000 

Extra  SmaH  Ship 

SmaHShip 

MedkjmShIp 

Large  Ship 

Extra  l^rga  Ship... 

$624 
$1,249 

$2,498 

$3,747 

$4,996 

Applicability 

The  fees  will  be  applicable  to  all 
passenger  cniise  vessels  for  which 
sanitation  inspections  are  conducted  as 
part  of  the  Vessel  Sanitation  Program, 
CDC. 


BEST  COPY  AVAILABLE 


Dated:  November  20, 1880. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
(FR  Doc.  89-27792  Filed  11-27-80;  8:45  am] 
BNJJNQ  CODE  4iaO-1t-H 


Food  and  Drug  Administration 

[Docket  Na  89N-0433] 

Biological  Products;  In  Vitro  Tests  To 
Detect  Antibodies  to  the  Human 
Immunodeficiency  Virus,  Type  1; 
Points  to  Consider;  Request  for 
Comments,  Data,  and 
Recommendations;  Availability 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  docxmient  entitled 
"Points  to  Consider  in  the  Manufacture 
and  Clinical  Evaluation  of  In  Vitro  Tests 
to  Detect  Antibodies  to  the  Human 
Immunodeficiency  Virus;  Type  1  (1989)." 

FDA  is  also  requesting  comments, 
data,  and  recommendations  from  the 
public  on  this  document.  The  agency 
eventually  may  develop  this  document 
into  a  guideline  or  regulations  to  help 
ensure  the  safety,  purity,  potency,  and 
effectiveness  of  biological  products,  new 
drugs,  or  other  products  regulated  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  or  under  the  Pubhc  Health  Service 
Act 

date:  Comments  by  January  29, 1990. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  document  to 
the  Congressional  and  Pubhc  Affairs 
Staff  (HFB-140).  Food  and  Drug 
Administration.  Park  Bldg.,  room  158. 
5600  Fishers  Lane,  Rockvilie,  MD  20857. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
request  Submit  written  comments  on 
the  draft  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  room  4-62. 
5600  Fishers  Lane,  Rockvilie,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Copies  of  the  draft  document 
and  received  comments  are  available  for 
pubUc  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT; 

Karen  L  Goldenthal,  Center  for 
Biologies  Evaluation  and  Research 
(HFB-230).  Food  and  Drug 
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Administration,  8800  Rockville  Pike. 
Bethesda.  MD  20892.  301-443-4664. 
SUPPLEMENTARY  INFORMA'nON:  As  a 
result  of  the  recognition  of  acquired 
immunode^ciency  syndrome  (AIDS)  and 
the  identification  of  the  etiologic  agent, 
human  immunodeficiency  virus  type  1. 
(HTV-1),  there  has  been  extensive 
interest  in  the  development  of  in  vitro 
diagnostic  tests  for  detecting  evidence 
of  infection  with  the  virus.  FDA's  Center 
for  Biologies  Evaluation  and  Research 
has  developed  a  draft  document 
concerning  these  products,  entided 
"Points  to  Consider  in  the  Manufacture 
and  Clinical  Evaluation  of  In  Vitro  Tests 
to  Detect  Antibodies  to  the  Human 
Immunodeficiency  Virus,  Type  1  (1989)." 
FDA  is  issuing  this  document  to  provide 
useful  guidance  to  manufacturers 
engaged  in  the  production  and  clinical 
evaluation  of  such  in  vitro  test  kits.  FDA 
is  announcing  availability  of  the  draft 
docimient  and  is  inviting  public 
comment. 

FDA  may  develop  this  document  into 
a  guideline  under  21  CFR  10.90(b)(1)  or 
into  regulations  as  needed  to  help 
ensure  the  safety,  purity,  potency,  and 
effectiveness  of  biological  products,  new 
drugs,  or  ether  products  regulated  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  or  under  the  Pubhc  Health  Service 
AcL  Because  these  new  technologies  are 
changing  and  improving  constantly, 
FDA  may  revise  the  draft  document 
several  times  and  place  the  revisions  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Dated:  November  20, 1988. 
Ronald  G.  Qiesamora. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  »-27807  Filed  11-27-89;  8:45  am] 

WLUNQ  CODE  41«>-01-«a 

IDocket  No.  89M-0472] 

Allergan  Optical,  kic^  Premarket 
Approval  of  Hydron  •  (ocufilconD) 
H55  HydrophiUc  Contact  Lenses 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  its 
approval  of  the  application  by  Allergan 
Optical,  Inc.,  Woodbury,  NY,  for 
premarket  approval,  mder  the  Medical 
Device  Amendments  of  1976,  of  the 
spherical  Hydron*  (ocufilcon  D)  H55 
Hydrophilic  Contact  Lenses  for 
extended  wear.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 


and  Radiological  Healdi  (CDRH) 
notified  the  applicant,  by  letter  of 
September  19, 1989,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  December  28. 1989. 
addresses:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 

David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville,  MD  20850,  301- 
427-108a 

SUPPI^MENTARY  INFORMATION:  On  April 
3, 1989.  Allergan  Optical,  Inc.. 
Woodbury.  NY  11797.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Hydron*  (ocxifilcon  D) 
H55  Hydrophilic  Contact  Lenses.  The 
spherical  lenses  are  indicated  for 
extended  wear  from  1  to  7  days  between 
removals  for  cleaning  and  disinfection 
as  recommended  by  the  eye-care 
practitioner.  The  lenses  are  indicated  for 
the  correction  of  visual  acuity  in  not- 
aphakic  persons  with  nondiseased  eyes 
that  are  myopic.  The  lenses  may  be 
worn  by  persons  who  exhibit 
astigmatism  of  2.00  diopters  (D)  or  less 
that  does  not  interfere  w^ith  visual 
acuity.  The  spherical  lenses  range  in 
powers  from  piano  to  —10.00  D  and  are 
to  be  disinfected  using  a  chemical  lens 
care  system. 

On  June  23. 1989,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  19, 1989,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  O^ice  of  Device 
Evaluation.  CDRR 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above.  The  labeling 
of  the  Hydron*  (ocufilcon  D)  H55 
Hydrophilic  Contact  Lenses  states  that 
the  lens  is  to  be  used  (Hily  with  certain 
solutions  for  disinfection  and  other 
purposes.  The  restrictlTe  labeling 


informs  new  users  that  they  must  avoid 
using  certain  products,  such  as  solutions 
intended  for  use  with  hard  contact 
lenses  only. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRlTs 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 

in  the  form  of  a  petition  for  

reconsideration  under  9 10.33(b)  (21  CFR 
10.33  (b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  December  28, 1989,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d),  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10]  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5,53). 

Dated:  November  20, 1908. 
WaltK  E.  Gtadakv. 

Acting  Deputy  Director.  Center  for  Devicea 
and  Radiological  Health. 
[FR  Doc.  tO-Znvi  Filed  11-27-89: 8:45  am] 

BUXMO  COM  41M-01-II 
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IDocket  Na  89M-0475] 

ANergan  Medical  Optics;  Pramarfcvt 
Approval  of  Phaco-Flax™  Models  Sl- 

18B  and  SI-18NB  Silicone  Ultraviolet^ 
Absorbing  Posterior  Chamber 
Intraocular  Lenses 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Allergan 
Medical  Optics,  Irvine,  CA,  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976  (the 
amendments),  of  the  Phaco-Flex™ 
Models  SI-18B  and  SI-18NB  Silicone 
Ultraviolet-Absorbing  Posterior 
Chamber  Intraocular  Lenses.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notifed  the  applicant,  by 
letter  of  October  31, 1989,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  December  28, 1989. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  C.  Brogdon,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville,  MD  20850.  301- 
427-1212. 

SUPPLEMENTARY  INFORMATION:  On 
November  7. 1988.  Allergan  Medical 
Optics.  Irvine.  CA  9279^-5155,  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  Phaco-Flex™  Models  SI- 
18B  and  SI-18NB  Silicone  Ultraviolet- 
Absorbing  Posterior  Chamber 
Intraocular  Lenses.  The  devices  are 
indicated  for  primary  implantation  for 
the  visual  correction  of  aphakia  in 
persons  60  years  of  age  or  older  in 
whom  a  cataractous  lens  has  been 
removed  by  extracapsular  cataract 
extraction.  These  devices  are  intended 
to  be  placed  in  the  ciliary  sulcus  or 
capsular  bag.  The  devices  are  available 
in  a  range  of  powers  from  10  diopters 
(D)  through  27  D  in  0.5-D  increments. 
On  April  13, 1989.  the  Ophthabnic 
Devices  Panel,  an  FDA  advisory 
conmiittee.  reviewed  and  recommended 
approval  of  the  application.  On  October 
31. 1989,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRR 


A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  pubUc  inspection  at 
CDRH— contact  Nancy  C  Brogdon 
(HFZ-460),  address  above. 

Opportimity  For  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  360e(d)(3]]  authorizes  any 
interested  person  to  petition,  under 
section  515(g]  of  the  act  (21  U.S.C. 
360e(g]],  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  imder  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  5  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  28, 1989.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  380e(d],  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10]  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 


Dated:  November  20. 1989. 

Walter  E.  Gundakw. 

Acting  Deputy  Director,  Center  for  Device* 
and  Radiological  Health. 

[FR  Doc.  89-27761  Filed  11-27-B9: 8:45  am] 
MLUNQ  coot  41S0-eMi 


[Docket  Na  89M-0463) 

Sola/Bames-HInd;  Premarket  Approval 
Of  Signature™  (Netrafilcon  A)  Contact 
Lens 

aqency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Sola/ 
Barnes-Hind,  Sunnyvale,  CA.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976  of  the 
spherical  SIGNATURE™  (neti-afilcon  A) 
Contact  Lens  for  daily  and  extended 
wear.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Healtii  (CDRH)  notifed 
the  applicant,  by  letter  of  September  15. 
1989.  of  the  approval  of  the  application. 

DATE:  Petitions  for  administrative 
review  by  December  26. 1989. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305].  Food  and  Drug 
Administration,  room  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville.  MD  20850.  301- 
427-1080. 

SUPPLEMENTARY  INFORMATION:  On 

March  3, 1989.  Sola/Bames-Hind, 
Sunnyvale.  CA  94086-5200,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  SIGNATURE™ 
(netrafilcon  A)  Contact  Lens.  The 
spherical  lens  is  indicated  for  daily  wear 
and  extended  wear  from  1  to  7  days 
between  removals  for  cleaning  and 
disinfection  as  recommended  by  the 
eye-care  practitioner.  The  lens  is 
indicated  for  the  correction  of  visual 
acuity  in  not-aphakic  persons  with 
nondiseased  eyes  that  are  myopic  or 
hyperopic.  The  lens  may  be  worn  by 
persons  who  exhibit  astigmatism  of  2.00 
diopters  P)  or  less  that  does  not 
interfere  with  visual  acuity.  The  lens 
ranges  in  powers  from  —20.00  D  to 
-f  IZM  D  and  is  to  be  disinfected  usin? 


48946 


Federal  Register  /  VoL  64.  Na  227  /  Tuesday.  November  28.  1989  /  Noticea 


either  a  chemical  heat  or  hydrogen 
peroxide  lens  care  system. 

On  June  23. 1989,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  applicatton.  On 
September  15, 1989.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
bom  the  Director  of  the  OfBce  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above.  The  labeling 
of  the  spherical  SIGNATURE™ 
(netrafilcon  A)  Contact  Lens  states  that 
the  lens  is  to  be  used  only  with  certain 
solutions  for  disinfection  and  other 
purposes.  The  restrictive  labeling 
informs  new  users  that  they  must  avoid 
using  certain  products,  such  as  solutions 
intended  for  use  with  hard  contact 
lenses  only. 

Opporttmity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e{d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g]  of  the  act  (21  U.S.C 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  nnd  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate  in 
the  review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 


Petitioners  may,  at  any  time  on  or 
before  December  28, 1989,  file  with  the 
Dockets  Management  Branch  (address 
above]  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h)  (21  U.S.C.  360€(d),  380)(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  November  20, 1989. 
Walter  E.  Gundaker, 

Acting  Deputy  Director.  Certter  for  Devices 
and  Radiological  Health. 
(PR  Doc.  89-27765  Filed  11-27-89;  8:45  am] 

BILLINO  CODE  4160-41-M 


Consumer  Participation;  Notice  of 
Open  Meeting 

agency:  Food  and  Drug  Admmistration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting: 

Minneapolis  District  Office,  chaired 
by  John  Feldman.  District  Director.  The 
topic  to  be  discussed  is  food  labeling. 

date:  Tuesday,  December  19, 1989, 1 

p.m. 

ADDRESS:  Park  Avenue  Senior  Center, 
1505  Park  Ave.,  Minneapolis,  MN  55404. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Aird,  Consumer  Affairs  Officer, 
Food  and  Drug  Administration,  240 
Hennepin  Ave.,  Minneapolis,  MN  55401. 
612-334-4100. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  enco\irage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  November  20, 1989. 
Alan  L  Hoetiag, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(PR  Doc.  89-27810  Filed  11-27-89;  8:45  am] 

BlUJNa  OOK  41«».01-ll 


Health  Resources  and  Servioes 
Administration 

Program  Announcement  for  Grants  for 
Graduate  Training  In  Family  Medtcin* 
(Second  Cycle) 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990  Grants 
for  Graduate  Training  in  Family 
Medicine  are  being  accepted  for  a 
second  grant  cycle  under  the  authority 
of  section  786(a).  title  VII,  of  the  Public 
Health  Service  Act,  extended  by  the 
Health  Professions  Reauthorization  Act 
of  1988.  Public  Law  100-607,  title  VI. 

Public  Law  100-607,  section  633(a). 
requires  that  for  grants  issued  under 
sections  780,  784,  785  and  786  for  Fiscal 
Year  1990  or  subsequent  fiscal  years,  the 
Secretary  of  Health  and  Human  Services 
shall,  not  less  than  twice  each  fiscal 
year,  issue  solicitations  for  applications 
for  such  grants  if  amounts  appropriated 
for«uch  grants  and  remaining 
unobligated  at  the  end  of  the  first 
solicitation  period,  are  sufficient  with 
respect  to  issuing  a  second  solicitation. 

"The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  include 
funding  for  this  program.  Applicants 
should  be  advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
programs  as  weU  as  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  786(a)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  grants  to  public  or  nonprofit 
private  hospitals,  schools  of  medicine  or 
to  make  grants  to  accredited  schools  of 
medicine  or  osteopathic,  and  other 
pubUc  or  private  nonprofit  entities  to 
assist  in  meeting  the  cost  of  planning, 
developing  and  operating  or 
participating  in  approved  graduate 
training  programs  in  the  field  of  family 
medicine.  In  addition,  section  786(a) 
authorizes  assistance  in  meeting  the 
cost  of  supporting  trainees  in  such 
programs  who  plan  to  specialize  or  wotic 
in  the  practice  of  family  medicine.  To 
receive  support  programs  must  meet  the 
requirements  of  regulations  as  set  forth 
in  42  CFR  part  57.  subpart  Q. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 
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1.  Hie  degree  to  which  the  proposed 
project  provides  for  the  project 
requirements; 

2.  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
elective  manner  and 

3.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications: 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern.      i 

Funding  Priorities  for  Fiscal  Year  1990 

The  following  funding  priorities  were 
established  in  FY  1989  and  the 
Administration  is  extending  diese 
priorities  in  Fiscal  Year  1990. 

In  determining  the  order  of  funding  of 
approved  applications  a  funding  priority 
will  be  given  to: 

(1)  Projects  which  satisfactorily 
demonstrate  an  enrollment  of 
underrepresented  minorities  in 
proportion  or  more  to  their  numbers  in 
the  general  population  or  can  document 
an  increase  in  the  number  of 
underrepresented  minorities  (i.e.  Black. 
Hispanic  and  American  Indian/ Alaskan 
Native)  over  the  average  of  the  past 
three  years  in  postgraduate  year  (PGY) 
trainees. 

(2)  Projects  in  which  substantial 
training  experience  is  in  a  PHS  332 
health  manpower  shortage  area  and/or 
PHS  329  mip-ant  health  center.  PHS  330 
community  health  center  or  PHS  781 
funded  Area  Health  Education  Center  or 
State  designated  clinic/center  serving 
an  underserved  population. 

(3)  Applications  that  demonstrate 
sufficient  ciuricular  time  and  offering 
devoted  to  assuring  competence  in 
prevention,  recognition  and  treatment  of 
those  with  HIV  infection-related 
diseases. 

(4)  Applications  that  demonstrate 
sufficient  corricular  time  and  offering 
devoted  to  assuring  competence  in 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer-developed  guidelines  and 
standards. 


(5)  Applications  proposing  to  provide 
substantial  multidisciplinary  geriatric 
training  experiences  in  multiple 
ambulatory  settings  and  inpatient  and 
extended  care  facilities. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (D-15),  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  room  8C-28.  Rockville.  Maryland 
20857,  telephone:  (301)  443-6960. 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Officer  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Primary  Care  Medical  Education 
Branch,  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  room  4C-4)4,  Rockville. 
Maryland  20857,  telephone:  (301)  443- 
6820. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  The  OMB  clearance 
number  is  0915-006a 

The  deadline  date  for  receipt  of 
applications  is  December  22, 1989. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  introf  of 
timely  mailing. 

AppUcations  received  after  the 
deadline  will  be  returned  to  die 
applicant 

This  program  is  listed  at  13.379  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  October  31, 1989. 
John  H.  Kelso. 

Acting  Administrator. 

(FR  Doc.  89-27806  Filed  ll-27-<9;  8:45  am] 

■tLUNQ  COOC  41«>-1t-M 


Office  of  Human  Developmant 

Services 

Federal  Anotmento  to  States  for  Social 
Services  Expenditures  Pursuant  to  tt>e 
ntie  XX— Social  Services  Block  Grant 
Act;  Promulgation  for  Fiscal  Year  1991 

AQENCY:  Office  of  Human  Development 
Services,  HHS. 

ACTKM:  Notification  of  allocatton  of  title 
XX — social  services  block  grant 
allotment  for  fiscal  year  1991. 


;  This  issuance  sets  forth  the 
individual  allotments  to  States  for  Fiscal 
Year  1991,  pursuant  to  Tide  XX  of  the 
Social  Security  Act  as  amended  (Act). 
"ITie  allotments  to  the  States  published 
herein  are  based  upon  the  authorization 
set  forth  in  section  2003  of  the  Act  and 
are  contingent  upon  Congressional 
appropriations  for  the  fiscal  year.  If 
Congress  enacts  and  the  President 
approves  an  amount  different  from  the 
authorization,  the  aUotments  will  be 
adjusted  proportionately. 

FOR  FURTHER  INFORMATION  CONTACn 

HDS  Regional  Administrators. 

SUPPLEMENTARY  INFORMATION:  Section 

2003  of  the  Act  authorizes  $2.7  billion  for 
Fiscal  Year  1991  and  provides  that  it  be 
allocated  as  follows: 

(1)  Puerto  Rico,  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana 
Islands  each  receives  an  amount  which 
bears  the  same  ratio  to  $2.7  billion  as  its 
allocation  for  Fiscal  Year  1981  bore  to 
$2.9  billion. 

(2)  American  Samoa  receives  an 
amount  which  bears  the  same  ratio  to 
the  amount  allotted  to  the  Northern 
Mariana  Islands  as  the  population  of 
American  Samoa  bears  to  the 
population  of  the  Northern  Mariana 
Islands  determined  on  the  basis  of  the 
most  recent  available  at  the  time  such 
allotment  is  determined. 

(3)  The  remainder  of  the  $2.7  billion  is 
allotted  to  each  State  in  the  same 
proportion  as  that  State's  population  is 
to  the  population  of  all  States,  based 
upon  the  most  recent  data  available 
from  the  Department  of  Commerce. 

For  Fiscal  Year  1991,  the  allotments 
are  based  upon  the  Bureau  of  Census 
population  statistics  contained  in  its 
publications  "Current  Population 
Reports"  (Series  P-26,  No.  88-A  issued 
August  1989)  and  "Estimates  of  the 
Population  of  Puerto  Rico  and  the 
OuUying  Areas:  1980  to  1968"  (Series  P- 
25,  No.  1049  issued  October  1989),  which 
is  the  most  recent  satisfactory  data 
available  fi'om  the  Department  of 
Commerce  at  this  time  as  to  the 
population  of  each  State  and  each 
Territory. 


!89ia 
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EFFECTIVE  DATE:  The  allotments  shall  be 
elective  October  1, 1990. 

Fiscal  Year  1991  Federal  Allotments  to 
States  for  Social  Services— Htle  XX 
Block  Grants 


Total. 
AUttama- 
Alaska.-. 
American  Samoa. 
Arizona  ..—«-__-_ 


ArkanMt. 
California  .- 
Colorado. 
Connecticut. 

Delaware 

out  ofCoL 

Florida  .- 
Georgia. 
Guam. 


HawaU . 
Idaho, 
niinoia- 
Indiana. 


Iowa — 
Kanaaa. 
Kentucky  .... 
Louisiana. 
Maine .. 
Maryland. 


Mattachuaetta- 
Michigan. 
Minneaota.. 
MiMissippl . 
Miaaouri — 
Montana . 
Nebratka .. 
Nevada- 


New  Hampahire. 
New  ]er«ey...»- 
New  Mexico . 

New  York 

North  Carolina. 


North  DakoU. 

No.  Mariana  lalanda. 

Ohlo.- 

Oklahoma-... 

Oregon . 


Pennsylvania  ~_ 
Puerto  Rico . 
Rhode  Island . 
South  Carolina. 
South  Dakota..- 
Tennessee. 
Texas 


Utah. 


Vermont  .- 
Virgin  lalanda. 

Virginia 

Washington...- 
West  Virginia. 
Wisconsin  ...._ 
Wyoming. 


$z.7oaooo.ooo 

44.815.730 

S.723.4«1 

173.471 

3&0e7.3«3 

28.159.803 

309.2S4.S84 

3&OS5,74a 

35.313.004 

7.206.965 

6.739.290 

134.731,180 

68.271.596 

465.517 

11.993,096 

10.955.442 

126.866.854 

60,886.375 

30.954.857 

27,262.993 

4aee7.882 

48,147,145 
13,172.744 
Sa484,59e 
64.334.548 

100.925.505 
47,043,955 
28.617.405 
56.153.465 
4792.752 
17,496.123 
11.512.496 
11,851,101 
04,333,963 
16.46a4e0 

195,614,162 

7a855.384 

7,285.423 

93,103 

118,565.623 
35.411J06 
30.223,038 

131,093.929 
13.965.517 
ia846.21S 
37.890,755 
7,787.866 
53.466.488 

183.905.056 

1&459.318 

6,083,929 

465,517 

65,690,882 

50,768.587 

20,501.858 

53,029.581 

6.231.961 


Dated:  November  21, 1989. 

Linda  G.  Eisdieid. 

Director,  Office  of  Policy.  Planning,  and 
Legislation. 

Approved:  November  21, 1989. 

Mary  Sheila  Call, 

Assistant  Secretary  for  Human  Development 

Services. 

(FR  Doc.  89-27826  Filed  11-27-89:  8:45  am] 

MXMO  COOE  4130.«mi 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-930-00-4212-24] 

Emergency  Closure  of  Public  Lands; 
Churchill  County,  NV 

AQENCV.  Bureau  of  Land  Management, 
Nevada. 

action:  Notice  is  hereby  given  that 
selected  pubhc  lands  adjacent  to  Bravo- 
16  and  Bravo-19  bombing  ranges  are 
closed  to  the  public  until  further  notice. 
The  closure  is  necessary  to  ensure 
public  safety  and  allow  the  U.S.  Navy  to 
perform  operations  required  to  clean-up 
and  dispose  of  live  and  inert  ordnance 
on  public  lands  adjacent  to  Bravo-16 
and  Bravo-19. 

DATE:  This  closure  goes  into  effect  on 
November  17, 1989,  and  shall  remain  in 
effect  imtil  further  notice. 

FOR  FURTMER  INFORMATION  CONTACT: 

Milce  Phillips,  Lahontan  Resource  Area 
Manager,  Carson  City  District  1535  Hot 
Springs  Road,  Suite  300,  Carson  City, 
Nevada  89706,  Telephone:  (702}  882- 
1631. 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  this  closure  is  43  CFR 
8364.1.  Any  person  who  fails  to  comply 
with  this  closure  order  is  subject  to 
arrest  and  fine  of  up  to  $1,000.00  and/or 
imprisonment  not  to  exceed  12  months. 
This  closure  applies  to  all  the  pubUc 
except  authorized  military  and  BLM 
personnel.  The  public  lands  affected  by 
this  closiu«  are  described  as  follows: 

Bravo-ie 

ML  Diablo  Meridian,  Nevada 

T.  18  N.,  R.  27  E.. 

sections  1  and  2,  all: 

section  3,  EVt. 
T.  17  N..  R.  27  E, 

section  34,  EV4. 
T.  16  N.,  R.  28  E.. 

sections  S  and  6,  alL 
T.  17  N.,  R.  28  E.. 

section  21,  all: 

Aggregating  approximately  3,840  acres. 

Bravo-19 

ML  Diablo  Meridian.  Nevada 

T.  16  N.,  R.  29  B., 

sections  33-36,  alL 
T.  15  N..  R.  30  E. 

sections  2, 11, 14,  23  and  24,  alL 
T.  16  N.,  R.  30  E., 

section  27,  SM: 

section  28.  SVi; 

section  29.  SVi; 

section  3a  SEV*; 

sections  31-34,  alL 

Aggregating  approximately  9.440  acres. 


Dated  this  17th  day  of  November,  1980. 
Jamas  W.  Elliott. 

District  Manager,  Carson  City  District 
[FR  Doc  89-27769  Filed  11-27-80;  8:46  am] 

HLUNQ  COM  4S10-4IC-M 


National  Park  Service 

National  Register  of  Historic  Places- 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  18, 1989.  Pursuant  to  S  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  December  13, 1989. 
Carol  D.  Shull. 
Chief  of  registration.  National  Register. 

CALIFORNIA 

Contra  Costa  County 

Contra  Costs  County  Courthouse  Block,  625 
Court  St,  Martinez.  89002113 

Los  Angeles  County 

Heaver,  Henry,  House,  142  Adelaide  Dr., 
Santa  Monica,  89002114 

Santa  Clara  County 

Steinbeck.  John,  House,  16250  Greenwood 
La.,  Monte  Sereno,  89002117 

FLORIDA 

Seminole  County 

Sanford  Residential  Historic  District, 
Roughly,  bounded  by  Sanford  Ave^  14th 
St,  Elm  Ave.,  and  3rd  St.  Sanford, 
89002119 

IDAHO 

Shoshooa  County 

VS  Post  Office— Kellogg  Main  (US  Post 
Offices  in  Idaho.  1990—1941  MPS),  302  S. 
Division,  Kellogg,  89002118 

WasUogon  County 

Cambridge  News  Office,  155  N.  Superior  St. 
Cambridge,  80002128 

lOW^ 

Jacksoo  County 

Cundill  Block  (Maquoketa  MPS).  202  S.  Main. 

Maquoketa.  89002112 
First  National  Bank  Building  (Maquoketa 

MPS).  120  S.  Main.  Maquoketa,  89002106 
Hotel  Hurst  (Maquoketa  MPS),  277  S.  Main, 

Maquoketa.  69002105 
Hotel  Hurst  Garage  (Maquoketa  MPS),  219  S. 

Main.  Maquoketa,  69002109 
lOOF  Building  (Maquoketa  MPS).  103  N. 

Main.  Maquoketa.  89002110 
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Lyon  Block  (Maquoketa  MPS).  112— IIS  M. 

Main,  Maquoketa.  89002104 
Maquoketa  Free  Public  Libery  (Maquoketa 

MPS).  Second  and  Pleasant  Maquoketa. 

89002102 
Merrero  Building  (Maquoketa  MPS).  Ill— 

lis  S.  Main.  Maquoketa.  69002107 
Mitchell— Maskrey  Mill  (Maquoketa  MPS), 

Maquoketa.  89002111 
New  Era  Bwkiing  (Maquoketa  MPS).  115-117 

£  Piatt  Maquoketa.  80002103 
Sanborn,  CM..  Building  (Maqaoketa  MPS), 

203  S.  Main.  Maquoketa,  69002106 

KENTUCKY 
Boubon  County 

Downtown  Paris  Historic  District.  Roughly 
bounded  by  2nd  St.  P  easanl  St,  Main  St. 
High  SU  and  12th  St.  r  ris,  89002123 

Menifee  County 

Cladie  Cabin.  KY  715  at  Confhienoe  of  Red 
River  and  Cladie  Ctetk,  Slade  victinity, 
69002120 

MASSACHUSETTS 

Suffolk  County 

Roxbary  Presbyterian  Churdi  328  Warren 
St.  Boston,  89002125 

MINNESOTA 

St  Louis  County 

Hartley  Building.  40  E.  Superior  St.  Dulutfa, 
89002127 

MISSOURI 

Barry  County 

Tom  Town  Historic  District,  Off  Ca  Rd.  W, 
S  of  Pleasant  Ridge,  Pleasant  Ridge 
vicinity,  80002126 

Dent  County 

Nichols  Farm  District,  W  of  Co.  Rd.  V,  N  of 
Current  River,  Cedar  Grove  vicinity, 
80002129 

NEW  JERSEY 

Monis  County 

Madison  Civic  Commercial  District,  Roughly 
Main  St,  Waverly  PL,  Lincoln  PI..  Prospect 
St.  iCings  Rd.,  Green  Ave.,  Wilmer  St,  and 
Green  VUlage  Rd.,  Madison.  89002115 

OREGON     I 

Multnomah  County 

Honeyman  Hardware  Company  Building.  832 
NW.  Hoyt  Portland,  89002124 

WISCONSIN 

Milwaukee  County 

Washington  Highlands  Historic  District, 
Bounded  by  N.  06th  St,  W.  Lloyd  St.,  N. 
60th  St..  and  Milwaukee  Ave.,  Wauwetosa. 
89002121 

Walworth  County 

Main  Street  Historic  District.  Roughly  W. 
Main  St/US  12  from  Prairie  St  to  Fremont 
St  and  Chnrch  St  from  Forest  Ave.  to  W. 
Mais  St.,  Whitewater,  89002116 

(FR  Doc  m-ZHAl  Filed  U-27-tt;  8>t5  amj 
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INTERSTATE  COIHIERCE 
COHIMISSION 

(Secflon  5a  AppHcatlon  Na  32] 

Columbia  River  Tariff  Bureau; 
Agreement 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  decision  and  request 

for  comment 

summary:  The  Commission  has 
reviewed  the  pending  application  filed 
by  Columbia  River  Tariff  Bureau  (CRTB) 
for  continued  approval  of  its  collective 
ratemaking  agreement  in  light  of 
changes:  (1)  in  the  standards  applicable 
to  motor  and  rail  rate  bureaiu;  and  (2)  in 
the  water  carrier  industry,  including 
recent  tariff  filings  by  CRTB,  since  the 
last  pleadings  were  filed  in  this 
proceeding  in  response  to  Ex  Parte  No. 
297  (Sub-No.  4).  Reopening  of  Section  5a 
Application  Proceedings  to  Take 
Additional  Evidence  (not  printed), 
served  January  6, 1978.  This  preliminary 
examination  has  raised  questions  as  to 
whether  continued  antitrust  immunity 
for  CRTB  is  necessary  or  appropriate. 
Therefore,  the  Commission  is  asking 
CRTB  to  describe  any  current  or 
contemplated  collective  ratemaking 
activities  within  the  Commission's 
jurisdiction  for  which  antittrust 
immunity  is  required.  If  CRTB 
demonstrates  that  it  has  a  need  for  and 
a  continuing  interest  in  immunity  that 
the  Commission  properly  may  grant,  the 
Commission  proposes  to  review  the 
agreement  under  the  three-part  test  set 
forth  in  the  Ex  Parte  Na  297  (Sub-No.  4). 
and  to  interpret  that  test  in  light  of  the 
standards  the  Commission  has  applied 
in  evaluating  motor  and  rail  rate 
bureaus  under  1980  statutory 
amendments. 

dates:  CRTB's  comments  are  due 
December  28, 1989.  Comments  from 
other  parties  are  due  January  29, 1990. 
Rebuttal  is  due  February  20, 199a 
ADDRESSES:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
Section  5a  Application  No.  32  should  be 
sent  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  204Z3. 

One  copy  should  be  sent  to:  C  Kent 
Roberts,  Executive  Secretary,  Columbia 
River  Tariff  Bureau.  Suite  1800,  Pacwest 
Center,  1211  SW.  Fifth  Avenue. 
Portland,  OR  97204-3795. 
FOR  further  information  CONTACT: 
A.  Kloze.  (202}  275-7B35,  or  Richard  R 
Felder,  (202)  275-7691  (TDD  for  bearing 
impaired:  (202)  275-:—  ■ 
SUPPtEMENTARY  INFORM*  rfO.'« 
Columbia  River  Taitff  Btireaa  (CRTB) 


supplemented  its  then  pending 
application  for  approval  of  a  revised 
collective  ratemaking  agreement  in 
response  to  Ex  Parte  No.  297  (Sub-Na  4), 
Reopening  of  Section  5a  Appiication 
Proceedings  to  Take  Additional 
Evidence  (not  printed),  served  fanuary  6, 
1978.  In  that  decision,  the  Cominisaion 
reopened  all  previously  approved  non- 
rail  collective  ratemaking  agreements  to 
take  additional  evidence  to  determine 
whether  those  agreements  still  qualified 
for  Commission  approval.  The  decision 
required  each  bureau  to  submit  evidence 
to  establish:  (1)  That  its  agreement 
enhanced  one  or  more  National 
Transportation  Policy  (NTP)  goals;  (2) 
that  the  agreement  did  not  have 
anticompetitive  effects:  and  (3)  that  if 
anticompetitive  effects  were  found,  the 
benefits  the  agreement  conferred  on  the 
public  outweighed  the  harm. 

Subsequently,  following  passage  of 
the  Motor  Carrier  Act  of  1980  (MCA), 
which  established  new  standards  for 
review  and  approval  of  motor  carrier 
rate  bureau  agreements  the  Commission 
in  a  decision  served  August  21, 1980, 
terminated  the  Ex  Parte  No.  297  (Sab- 
No.  4)  proceeding  to  the  extent  it 
involved  review  of  motor  carrier 
agreements.  The  proceeding  continued 
for  freight  forwartiers  and  water  carrier 
rate  bureaus  and  CRTB's  agreement 
requires  our  approval  under  49  U.S.C 
10706(c). 

A  preliminary  examination  of  CRTB's 
current  activities  and  those  of  the  water 
carrier  industry  generally  has  raised 
questions  as  to  whether  continued 
antitrust  immunity  for  the  Bureau  is 
necessary  or  appropriate.  In  the 
circumstances,  the  Commission  is 
asking  CRTB  to  describe  any  current  or 
contemplated  collective  ratemaking 
activities  within  the  Commission's 
jurisdiction  for  which  antitrust  immunity 
is  required.  If  CRTB  does  not  show  that 
it  conducts  or  needs  in  the  future  to 
conduct  such  collective  ratemaking,  the 
Commission  will  consider  (a) 
Dismissing  the  appiication  for  approval 
of  its  amended  collective  ratemaking 
agreement:  (b)  revoking  antitrust 
immunity  for  future  collective  actions  by 
CRTB  and  its  signatory  members;  and 
(c)  requiring  CRTB  to  cancel  its  tariffs. 

If  CRTB  demonstrates  that  it  has  a 
need  for  and  a  continuing  interest  in 
immunity  that  the  Commission  may 
properly  grant,  it  proposes  to  review  the 
agreement  under  the  three-part  test  in 
Ex  Parte  No.  297  (Sub-No.  4)  in  light  of 
the  standards  now  applicable  to  motor 
and  rail  carriers.  Because  water  carrier 
activities  are  similar  to  those  of 
railroads,  the  Commission  proposes  to 
consider  especially  those  guidelines 
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now  applicable  to  rail  rate  bureaus 
under  49  U.S.C  10706(a)(3)(A)  (i)  and 
(ii).  Standards  developed  for  motor 
carrier  rate  bureaus  may  also  be 
applied,  as  relevant  and  necessary  to 
prevent  anticompetitive  behavior. 

The  Commission  requests  interested 
parties  to  comment  on  its  preliminary 
fmdings  and  proposed  actions.  Such 
parties  must  serve  a  copy  of  their 
comments  filed  with  the  Commission  on 
CRTB.  CRTB  will  have  the  opportunity 
to  reply  and  the  Commission  will 
consider  all  the  pleadings  in  determining 
what  further  findings  and  actions  are 
required. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C.  11701. 10706.  and 
10321. 

Decided:  November  14, 1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons.  Commissioners 
Andr6,  Lamboley,  and  Phillips.  Commissioner 
Andr6  dissented 
NoteU  R.  McGee, 
Secretary. 
[FR  Doc.  89-27827  Filed  11-27-89;  8:45  am] 

BIUINQ  COOe  703»-01-ll 


(Section  5a  Application  No.  106]  > 

Household  Goods  Forwarder*  Tariff 
Bureau 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision  and  request 

for  comment. 

summary:  The  Conunission  has 
reviewed  the  pending  application  filed 
by  Household  Goods  Forwarders  Tariff 
Bureau  for  continued  approval  of  its 
collective  ratemaking  agreement  in  light 
of  changes:  (1)  In  the  standards 
applicable  to  motor  and  rail  rate 
bureaus;  and  (2)  in  the  household  goods 
forwarder  industry,  including  recent 
tariff  filings  by  the  Bureau,  since  the  last 
pleadings  were  filed  in  this  proceeding 
in  response  to  the  Commission's 
decision  in  Ex  Parte  No.  297  (Sub-No.  4), 
Reopening  of  Section  5a  Application 


'  Sectioo  S  was  recodiHed  at  Mction  1070B. 


Proceedings  to  Take  Additional 
Evidence  (not  printed),  served  January  6. 
1978.  This  preliminary  examination  has 
raised  questions  as  to  whether 
continued  antitrust  immunity  for  the 
Bureau  is  necessary  or  appropriate. 
Therefore,  the  Commission  is  asldng  the 
Bureau  to  describe  any  current  or 
contemplated  collective  ratemalcing 
activities  within  the  Commission's 
jurisdiction  for  which  antitrust  immunity 
is  required.  If  the  Bureau  demonstrates 
that  it  has  a  need  for  and  a  continuing 
interest  in  immunity  that  the 
Commission  properly  may  grant,  the 
Commission  proposes  to  review  the 
agreement  under  the  three-part  test  set 
forth  in  Ex  Parte  No.  297  (Sub-No.  4), 
supra,  and  to  interpret  that  test  in  light 
of  the  standards  the  Commission  has 
applied  in  evaluating  motor  carrier  rate 
bureau  agreements  under  the  Motor 
Carrier  Act  of  1980. 
DATES:  The  Bureau's  response  to  the 
decision  is  due  December  28, 1989. 
Comments  from  interested  parties  are 
due  January  29, 1990.  The  Bureau's  reply 
is  due  February  20, 1990. 
ADDRESSES:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
Section  5a  Application  No.  106  should 
be  sent  to: 

Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 
One  copy  should  be  sent  to: 
Alan  F.  Wohlstetter,  General  Counsel 
and  Executive  Secretary,  Household 
Goods  Forwarders  Tariff  Bureau,  1700 
K  Street,  NW.,  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT 
Ken  Schwartz,  (202)  275-7956 

or 
Richard  Felder,  (202)  275-7691 
(TDD  for  hearing  impaired  (202)  275- 
1721] 
SUPPLEMENTARY  INFORMATION: 

The  Bureau  filed  its  application  in 
response  to  the  Commission's  decision 
in  Ex  Parte  No.  297  (Sub-No.  4), 
Reopening  of  Section  5a  Application 
Proceedings  to  Take  Additional 
Evidence  (not  printed),  served  January  6, 
1978.  In  that  decision,  the  Commission 
reopened  all  previously  approved  non- 
rail  collective  ratemaking  agreements  to 
take  additional  evidence  to  determine 
whether  those  agreements  still  qualified 
for  Commission  approval.  The  decision 
required  each  bureau  to  submit  evidence 
to  establish:  (1)  That  its  agreement 
enhanced  one  or  more  National 
Transportation  Policy  goals;  (2)  that  the 
agreement  did  not  have  anticompetitive 
effects;  and  (3)  that  if  anticompetitive 
effects  were  found,  the  benefits  the 
agreement  conferred  on  the  public 
interest  outweighed  the  harm. 


Subsequently,  following  passage  of 
the  Motor  Carrier  Act  of  1980  (MCA), 
which  established  new  standards  for 
review  and  approval  of  motor  carrier 
rate  bureau  agreements,  the  Commission 
terminated  the  Ex  Parte  No.  297  (Sub- 
No.  4)  proceeding  to  the  extent  it 
involved  review  of  motor  carrier 
agreements.  The  proceeding  continued 
for  freight  forwarder  and  water  carrier 
rate  bureaus.  Then,  pursuant  to  the 
Surface  Freight  Forwarder  Deregulation 
Act  of  1988,  non-household  goods 
fi'eight  forwarders  were  substantially 
deregulated,  and  the  Commission's 
jurisdiction  to  grant  antitrust  immunity 
for  their  collective  ratemaking  was 
revoked.  However,  jurisdiction  over 
household  goods  freight  forwarders 
continues,  and  HGFTB's  agreement 
requires  the  Commission's  approval 
under  49  U.S.C.  10706(c). 

A  preliminary  examination  of  the 
Bureau's  activities  has  raised  questions 
as  to  whether  continued  antitrust 
immunity  for  the  Bureau  is  necessary  or 
appropriate.  In  the  circumstances,  the 
Commission  is  asking  the  Bureau  to 
describe  any  current  or  contemplated 
collective  ratemaking  activities  within 
the  Commission's  jurisdiction  for  which 
antitrust  immunity  is  required.  If  the 
Bureau  does  not  show  that  it  conducts 
or  needs  in  the  future  to  conduct  such 
collective  ratemaking,  the  Commission 
will  consider  (a)  Dismissing  the 
application;  (b)  revoking  antitrust 
immunity  for  future  collective  actions  by 
the  Bureau  and  its  signatory  members; 
and  (c)  requiring  the  Bureau  to  cancel  its 
tariffs. 

If  the  Bureau  demonstrates  that  it  has 
a  need  for  and  a  continuing  interest  in 
immunity  that  the  Commission  properly 
may  grant,  the  Commission  proposes  to 
review  the  agreement  under  the  three- 
part  test  set  forth  in  Ex  Parte  No.  297 
(Sub-No.  4).  supra,  and  to  interpret  that 
test  in  light  of  the  standards  the 
Commission  has  applied  in  evaluating 
motor  carrier  rate  bureau  agreements 
imder  the  MCA. 

The  Commission  requests  interested 
parties  to  comment  on  its  preliminary 
findings  and  proposed  actions.  Such 
parties  must  serve  on  the  Bureau  a  copy 
of  any  comments  they  file  with  the 
Commission.  The  Bureau  will  have  the 
opportunity  to  reply  to  the  comments. 
and  the  Commission  will  consider  all 
the  pleadings  in  determining  what 
further  findings  and  actions  are 
required. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call 
or  pick  up  in  person  from:  Office  of  the 
Secretary.  Room  2215.  Interstate 
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Commerce  Commission.  Washington. 
DC  20423.  Telephone:  (202)  275-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.] 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C  11701, 10706,  and 
10321. 

Decided:  November  14, 1989. 

By  the  Commission,  Chaimian  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Miillips.  Commissioner 
Andre  dissented. 

Noreta  R.  McGe«, 

Secretary. 

[FR  Doc.  8>-27828  Filed  11-27-89;  8:45  am] 

BILLMO  COOC  7D3S-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Judicial  Conduct  and  Disability  Act 

agency:  Judicial  Conference  of  the 
United  States. 

Subagency:  Committee  to  Review 
Circuit  Council  Conduct  and  Disabihty 
Orders. 

ACTION:  Proposed  rules  and  opportunity 
for  comment. 

SUMMARY:  The  Judicial  Conference  is 
authorized  by  section  372(c}(ll)  of  title 
28,  United  States  Code,  to  prescribe 
such  rules  for  the  conduct  of 
proceedings  under  section  372(c), 
including  the  processing  of  petitions  for 
review,  as  it  considers  to  be  appropriate. 
It  is  further  provided  by  28  U.S.C. 
372(c)(ll)  that  any  such  rule  shall  be 
made  or  amended  only  after  giving 
appropriate  public  notice  and  an 
opportunity  for  comment. 

Section  372(c),  as  enacted  by  the 
Judicial  Conduct  and  Disability  Act  of 
1980,  Public  Law  No.  96-458,  section 
3(a),  94  Stat.  2036,  establishes 
procedures  for  the  consideration  of 
complaints  alleging  conduct  prejudicial 
to  the  effective  and  expeditious 
administration  of  the  business  of  the 
courts,  or  alleging  mental  or  physical 
disability,  on  the  part  of  a  United  States 
circuit,  district  or  bankruptcy  judge  or  a 
United  States  magistrate.  Such 
complaints  are  presented  to  and 
considered  by  the  judicial  councils  of 
the  circuits  or,  in  the  case  of  a  judge  of 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit,  the  United  States 
Court  of  International  Trade,  and  the 
United  States  Claims  Court,  by  the 
respective  courts. 

28  U.S.C.  372(c)(10)  provides  that  a 
complainant,  judge,  or  magistrate 


aggrieved  by  an  action  of  a  judicial 
council  (or  court)  taken  imder  section 
372(c)(6)  upon  a  complaint  may  petition 
the  Judicial  Conference  for  review 
thereof.  By  authority  of  28  U.S.C.  331 
and  372(c)(10).  the  Conference  has 
established  the  Committee  to  Review 
Circuit  Council  Conduct  and  Disability 
Orders  as  a  standing  committee  to 
consider  such  petitions  for  review.  This 
Committee  has  submitted  to  the 
Conference  the  following  proposed  rules 
for  the  processing  of  petitions  for 
review.  The  Judicial  Conference  at  its 
meeting  of  September  20, 1989,  approved 
these  rules  for  issuance  to  the  public  by 
way  of  notice  with  the  opportunity  for 
comment. 

date:  By  action  of  the  Judicial 
Conference  these  rules  shall  become 
final  following  their  publication  and  the 
consideration  of  any  comments. 
Comments  will  be  accepted  until 
December  29,  1989. 
ADDRESS:  Send  the  original  and  five 
copies  of  any  comments  to  the  attention 
of  the  Judicial  Conference  Committee  to 
Review  Circuit  Council  Conduct  and 
Disability  Orders,  Office  of  the  General 
Counsel,  Administrative  Office  of  the 
United  States  Courts,  Washington,  DC 
20544. 

FOR  FURTHER  INFORMATION  CONTACT 
William  R.  Burchill,  Jr..  General  Counsel. 
Administrative  Office  of  the  United 
States  Courts,  Washington,  DC  20544. 
Telephone:  (202)  633-6127. 
Dated:  November  IS,  1989. 
James  E.  Macklin,  Jr., 

Deputy  Director,  Administrative  Office  of  the 
United  States  Courts. 

Rules  of  the  Judicial  Conference  of  ttie 
United  States  for  the  Processing  of 
Petitions  for  Review  of  Circuit  Council 
Orders  Under  ttie  Judicial  Conduct  and 
Disability  Act 

The  Judicial  Conference  of  the  United 
States  prescribes  these  rules  under  the 
authority  of  section  372(c)(ll)  of  title  28, 
United  States  Code,  writh  respect  to  the 
processing  of  petitions  for  review 
submitted  to  the  Conference  under  28 
U.S.C.  372(c)(10),  seeking  review  of 
circuit  council  actions  taken  under  28 
U.S.C.  372(c)(6)  upon  complaints  of 
judicial  conduct  or  disability: 

1.  Petition  for  review  may  be  made  by 
the  filing  of  a  written  submission  to  the 
Judicial  Conference  addressed  as 
follows:  L  Ralph  Mecham,  Secretary. 
Judicial  Conference  of  the  United  States, 
Administrative  Office  of  the  United 
States  Courts.  Washington,  DC  20544. 
Attention:  Office  of  the  General 
Counsel. 

2.  No  form  is  prescribed  for  the  filing 
of  a  petition  for  review. 


3.  Such  petition  shall  consist  of  a 
%vritten  submission  in  typewriting  on 
plain  paper  of  SVk  by  11  inch 
dimensions. 

4.  No  formal  limitation  is  imposed 
upon  the  length  of  the  petition,  but  it  is 
suggested  that  such  petition  should  not 
normally  exceed  20  pages  in  addition  to 
the  attachments  required  by  Rule  8. 

5.  The  petition  shall  contain  a  short 
and  plain  statement  of  the  basic  facts 
underlying  the  complaint,  the  history  of 
its  consideration  before  the  appropriace 
circuit  judicial  council,  and  the  premises 
upon  which  the  petitioner  asserts 
entitlement  to  relief  from  the  action 
taken  by  the  council. 

6.  No  absolute  time  limitation  exists 
upon  the  filing  of  a  petition  for  review. 
Nevertheless  the  petition  should  be 
submitted  seasonably  following  final 
action  by  the  circuit  judicial  council  and 
issuance  of  its  implementing  order  under 
28  U.S.C.  372(c)(15). 

7.  Five  copies  of  the  petition  for 
review  shall  be  submitted,  at  least  one 
of  which  shall  bear  the  original  ink 
signature  of  the  petitioner  or  his  or  her 
attorney.  If  the  petitioner  submits  a 
signed  declaration  of  inability  to  pay  the 
expense  of  duplicating  the  petition,  the 
Administrative  Office  shall  then  accept 
the  original  petition  alone  and  shall 
undertake  necessary  reproduction  of 
copies  at  its  expense. 

8.  The  petition  for  review  shall  have 
attached  thereto  a  copy  of  each  of  the 
following  docimients: 

•  The  order  of  the  circuit  judicial 
council  issued  under  28  U.S.C.  372(c)(15). 
of  which  review  is  sought; 

•  The  original  complaint  of  judicial 
misconduct  or  disability  that 
commenced  the  proceeding; 

•  Any  other  documents  or 
correspondence  arising  in  the  course  of 
the  proceeding  before  the  judicial 
council  or  its  special  committee  which 
the  petitioner  deems  essential  or  useful 
to  the  prompt  disposition  of  the  review 
petition. 

9.  Upon  receipt  of  a  petition  for  review 
that  appears  on  its  face  to  be  coherent 
in  compliance  with  these  rules,  and 
appropriate  for  present  disposition,  the 
Administrative  Office  shall  promptly 
acknowledge  receipt  of  the  petition  and 
advise  the  chairman  of  the  Judicial 
Conference  Committee  to  Review 
Circuit  Council  Conduct  and  Disability 
Orders,  a  committee  appointed  by  the 
Chief  Justice  of  the  United  States  as 
authorized  by  28  U.S.C.  {  331. 

10.  Unless  otherwise  directed  by  the 
Executive  Committee  of  the  Judicial 
Conference,  the  Committee  to  Review 
Circuit  Council  Conduct  and  Disability 
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Orders  shall  assume  the  consideration 
and  disposition  of  all  petitions  for 
review,  in  conformity  with  the  Judicial 
Conference  statement  of  the 
Committee's  jurisdiction. 

11.  The  Administrative  Office  shall 
then  distribute  the  petition  and  its 
attachment  to  the  members  of  the 
Committee  to  Review  Circuit  Conduct 
and  Disability  Orders  for  their 
deliberation.  The  petition  shall  receive 
an  eight-digit  identifying  number  of 
which  the  initial  two  digits  shall  refer  to 
the  year  of  filing,  the  next  three  digits 
shall  be  "372,"  and  the  final  three  shall 
identify  each  individual  petition.  Unless 
otherwise  directed  by  the  chairman,  the 
Administrative  Office  shall  contact  the 
circuit  executive  or  clerk  of  the  U.S. 
court  of  appeals  for  the  appropriate 
circuit  to  obtain  the  record  of  circuit 
council  consideration  of  the  complaint 
for  distribution  to  the  Committee. 

12.  In  recognition  of  the  review  nature 
of  petition  proceedings  under  28  U.S.C. 
372(c)(10),  no  additional  investigation 
shall  ordinarily  be  undertaken  by  the 
Judicial  Conference  or  the  Committee.  If 
such  investigation  is  deemed  necessary, 
the  Conference  or  Committee  may 
remand  the  matter  to  the  circuit  judicial 
council  that  considered  the  complaint, 
or  may  undertake  any  investigation 
found  to  be  required.  If  such 
investigation  is  undertaken  by  the 
Conference  or  Committee,  (a)  adequate 
prior  notice  shall  be  given  in  writing  to 
the  judge  or  magistrate  whose  conduct 
is  the  subject  of  the  complaint,  (b)  such 
judge  or  magistrate  shall  be  afforded  an 
opportunity  to  appear  at  any 
investigative  proceedings  which  might 
be  conducted  and  to  present  argimient 
orally  or  in  writing,  and  (c)  the 
complaint  shall  be  afforded  an 
opportunity  to  appear  at  any 
proceedings  conducted  if  it  is 
considered  that  the  complainant  could 
offer  substantial  new  and  relevant 
information. 

13.  Except  where  additional 
investigation  is  undertaken  as  provided 
in  Rule  12.  there  shall  be  no  oral 
arguments  or  personal  appearances 
before  the  Committee.  Unless  the 
petition  for  review  is  amenable  to 
disposition  on  the  face  thereof,  the 
Committee  may  determine  to  review 
written  argument  from  the  petitioner 
and  from  the  other  party  to  the 
complaint  proceeding  (the  complainant 
or  judge/magistrate  complained 
against). 

14.  The  decision  on  the  petition  shall 
be  made  by  written  order  as  provided 
by  28  U.S.C.  372(c)(15).  Such  order  shall 
be  forwarded  by  the  Committee 
chairman  to  the  Administrative  Office, 
which  shall  distribute  it  as  directed  by 


the  chairman.  In  accordance  with 
section  372(c](15),  orders  of  the 
Committee  shall  be  maintained  as  public 
documents  by  the  Administrative  Office 
and  by  the  clerk  of  the  United  States 
court  of  appeals  for  the  circuit  in  which 
the  compUint  arose. 

15.  In  conformity  with  28  U.S.C 
372(c](10],  all  orders  and  determinations 
of  the  Judicial  Conference  or  of  the 
Committee  on  its  behalf,  including 
denials  of  petitions  for  review,  shall  be 
final  and  conclusive  and  shall  not  be 
judicially  reviewable  on  appeal  or 
otherwise. 
(FR  Doc.  89-27782  Filed  11-27-89;  8:45  am] 

MLLMQ  COOC  2310-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  enforcement  Administration 

[Docket  Na  89-33) 

Bob's  Pharmacy  and  Rol>ert  T. 
Covington,  Inc.,  National  City,  CA; 
Hearing 

Notice  is  hereby  given  that  on  April 
19, 1989,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Bob's  Pharmacy  and  Robert  T. 
Covington,  Inc.,  an  Order  to  Show  Cause 
as  to  shy  the  Dmg  Enforcement 
Administration  should  not  revoke  your 
DEA  Certificate  oPilegistration, 
BB0529810.  and  deny  any  pending 
applications  for  registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday. 
November  28, 1989,  commencing  at  9:30 
a.m.,  in  Suite  401.  950  Sixth  Avenue.  San 
Diego,  California. 

Dated:  November  17, 1989. 
John  C  Lawn, 

Administrator.  Drug  Enforcement 
Administration. 
[FR  Doc.  89-27833  FUed  11-27-B9;  8:45  am] 

MLLMO  COOC  4414MW-M 


Drug  Enforcement  Administration 
[Docket  Na  S9-41) 

William  F.  Harrison,  UJD.  WIcMta,  KS; 
Hearing 

Notice  is  hereby  given  that  on  May  23. 
1989.  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  William  F.  Harrison.  MJ}.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 


should  not  deny  your  application  for  a 
DEA  Certificate  of  Registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
-notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
December  13, 1989,  commencing  at  10 
a.m.,  at  the  National  Labor  Relations 
Board.  5799  Broadmoor,  Courtroom  B, 
Fifth  Floor,  Mission,  Kansas. 

Dated:  November  17, 1989. 
John  C  Lawm, 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  89-27834  Filed  11-27-89;  8:45  am] 

MLUNQ  COOC  441«M»-II 


[Docket  No.  89-47) 

Edwin  A.  Schuller,  Jr,,  D-O^  Springfield, 
PA;  Hearing 

Notice  is  hereby  given  that  on  June  16. 
1989,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Edwin  A.  Schuller,  Jr..  D.O.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AS1385055,  and  deny 
any  pending  applications  for 
registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
December  6. 1989,  commencing  at  10 
a.m.,  in  the  Hearing  Room,  DEA 
Headquarters,  Lincoln  Place,  East 
Building,  600  Army  Navy  Drive, 
Arlington.  Virginia. 

Dated:  November  17, 198a 
John  C  Lawn, 

Administrator.  Drug  Enforcement 
Administration. 
[FR  Doc.  89-27835  Filed  11-27-89;  8:45  am] 

BILUNQ  COOC  4410-Ot-M 


[Docket  No.  89-50) 

Sheo  Sinha,  MJ).,  Brooklyn,  NY; 
Hearing 

Notice  is  hereby  given  that  aa  June  21. 
1989,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Sheo  Sinha.  M.D..  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Adminiatration  should  not 
revoke  your  DEA  Certificate  of 
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Registration,  AS6523167,  and  deny  any 
pending  applications  for  registration. 
Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
December  20, 1989,  commencing  at  10:00 
a.m.,  at  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit,  717 
Madison  Place,  NW..  Washington.  DC. 

Dated:  November  17, 1989. 
John  C  Lawn, 

Administrator.  Drug  Enforcement 

Administration. 

[FR  Doc.  89-27836  Filed  11-27-89;  8:45  am] 

BtUJNQ  COOE  4410-OMI 


DEPARTMENT  OF  LABOR 

Office  of  tt)e  Secretary 

Senior  Executive  Service; 
Appointment  of  Memt>ers  to  tfie 
Performance  Review  Board 

Title  5  U.S.C.  4314(c)(4)  provides  that 
Notice  of  the  appointment  of  individuals 
to  serve  as  members  of  the  Performance 
Review  Board  of  the  Senior  Executive 
Service  shall  be  published  in  the  Federal 
Register. 

The  following  executives  are  hereby 
appointed  or  reappointed  respectively, 
to  three-year  terms,  effactive  November 
11, 1989:  Lawrence  W.  Rogers,  David  O. 
Williams. 

The  following  executive  is  hereby 
reappointed  to  a  three-year  term 
effective  November  18, 1989:  Monica 
Gallagher. 

FOR  FURTMER  INFORMATION  CONTACT: 

Mr.  Larry  K.  Goodwin,  Director  of 
Personnel  Management,  Room  C5526, 
Department  of  Labor,  Frances  Perkins 
Building.  Washington.  DC  20210. 
telephone:  (202)  523-6551. 

Signed  at  Washington,  DC  this  20th  day  of 
November.  1988. 

Elizabeth  Dole. 

Secretary  of  Labor. 

[FR  Doc  88-27872  Filed  11-27-89;  8:45  am] 

BIUJNO  COOe  4510-2S-M 


Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Appfy  for  Worfcer  Adjustment 

Assfstar  te 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 


eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  1989. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  ^e  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  Uie  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-23,334;  Eyelet  Embroideries,  Inc.. 

Edgewater,  NJ 
TA-W-23,334:  Alco  Controls. 

Wytheville.  VA 
TA-W-23.365:  The  Pullman  Croup  of 

Companies.  San  Antonio.  TX 
TA-W-23.357;  Core  Fashions 

Sportswear,  Inc.,  East  Newark,  NJ 
TA-W-23.364;  Model  Garment  Co.,  Inc.. 

Frackville.  PA 
TA-W-23,269;  PS.  &L  Corp.,  Orange.  NJ 
TA-W-23,391;  Maine  Electronics, 

Lisbon,  ME 
TA-W-23,362:  Metrocolor  Laboratory, 

Culver  City,  CA 
TA-W-23.401;  Struthers  Thermo  Flood, 

Winfield,  KS 
TA-W-23,389;  Hale  Manufacturing  Co., 

Putnam,  CT 
TA-W-23,399;  Slawson  Exploration  Co., 

Inc..  Oklahoma  City,  OK 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibihty  has  not  been  met  for  the 
reasons  specified. 

TA-W-23,404  and  TA-W-23,403:  W.A. 

Kruger  Co.,  Scottsdale,  AZ  and 

Brookfield,  WI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-i3,356:  Brooks  Brothers,  Inc.. 
Peterson,  NJ 


Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.382;  Deutz  of  America  Corp., 
Richmond,  IN 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-23.372;  BP  Exploration.  Ina. 

(Lower 48 States),  S.W.  Freeway 

Offices,  Houston,  TX 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,373;  BP  Exploration,  Inc..  San 
Felipe  Office,  Houston,  TX 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,388;  Harrison  Well  Service. 
Inc.,  Mt.  Carmei  IL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-23,428;  Specialty  Services, 
Farmington,  NM 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-23.355:  Bridge  Oi!fU.S.A.).  Inc.. 
Dallas,  TX 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-23,368;  Area  Oil  and  Gas 

Onshore  Production,  Beeville,  TX 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,403  and  TA-W-23,403A: 

Swaco  Ceolograph  Co.,  Houston. 

TX  and  Swaco  Ceolograph  Co.. 

Oklahoma  City,  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-23,3771  Buffalo  Refrigeration 

Co.,  Buffalo,  NY 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-23.434;  Valdez  Creek  Mining  Co., 

Inc.,  Cantwell,  AK 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 
TA-W-23,3X;  National  Standard  Co.. 

Niles,  MI 
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Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.367:  Ace  Schiffli  Embroidery 
Co.,  Inc..  Fairview,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.369;  All  American  Emblem 
Corp.,  Fairview,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,371;  BCFive  Corp..  North 
Bergen,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.374;  Barbara  Embroidery 
Corp.,  Fairview,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.361:  Mercury  Marine.  SL 
Cloud.  FL  ' 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.397:  Pyote  Well  Service.  Inc., 
Wickett,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-23.376:  Brooks  Foundry  Co..  Inc.. 
Albion.  MI 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.436;  AT»  T  Microelectronics, 
Union,  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-23.375:  Bipolar  Integrated 
Technology,  Inc..  Beaverton,  OR 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-23,412;  The  Bovaird  Supply  Co., 
Tulsa,  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-23,433:  Taurus  Petroleum,  Inc.. 
Denver.  CO 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-23,448;  Mori  Leather  Works. 
Inc.,  Hialeah,  FL 


Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,390: J  6r K Fashions.  Orange. 
NJ 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.402;  Suburban  Sportswear, 
Orange.  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.407;  Bogert  Oil  Co..  Drilling 
Div.,  Oklahoma  City,  OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-23.418;  Jonesboro  Wood 
Products,  Jonesboro,  LA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,340:  Cecil's  Custom  Shop, 
Odessa,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-23.366;  Schindler  Elevator  Corp., 
Toledo.  OH 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,396:  Pennzoil  Product  Co., 
Exploration  &  Production  Div., 
Bradford,  PA  Div.,  Chipmonk 
Valley  Lease,  Chipmonk,  NY 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met 
Employment  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-23,341:  Chapman  Exploration, 
Inc.,  Tulsa,  OK 
The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations 

TA-W-23.413;  Briscoe  Drilling  Co.. 
Kingfisher.  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  31, 
1988. 

TA-W-23.387;  General  Motors  Corp., 
BOC  Chicago  Plant.  Willow 
Springs.  IL 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  December 

2,1989. 

TA~W-23,411:  Baxter  Healthcare  Corp., 
Pharmasel  Div.,  Eaton,  OH 


A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  10. 198a 

TA-W-23.406:  The  William  Powell  Co., 
Cincinnati.  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  7, 1988. 

TA-W-23,398:  Revelations  Shoe  Corp., 
Exeter.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  7, 1988. 

TA-W-23.383:  Evart  Products  Co.. 
Evart,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1, 
1989. 

TA-W-23,381:  Decalta  International 
Corp.,  Denver.  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  5, 1988. 

TA-W-23,381A:  Decalta  International 
Corp.,  Operating  at  Various 
Locations  in  The  State  ofCA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after 

September  5, 1988. 

TA-W-23,3aiB;  Decalta  International 
Corp.,  Operating  at  Various 
Locations  in  The  State  of  CO 
A  certification  was  issued  covering  all 

workers  separated  on  or  after 

September  5, 1988. 

TA-W-23,429:  Kent  Sportswear,  Inc.. 
Kent  I,  Curwensville,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  8. 198& 

TA-W-23,430:  Kent  Sportswear,  Inc.. 
Kent  II.  Curwensville.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  8, 1988. 

TA-W-23.431;  Kent  Sportswear.  Inc., 
Hyde,  Hyde,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  8. 1988. 

TA-W-23.432;  Kent  Sportswear,  Inc., 
Clearfield.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  8, 1988. 

TA-W-23,345;  Interlake  Companies,  Inc. 

Material  Handling  Div.,  Mendota, 

IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  23, 
1988. 

TA-W-21.293:  Mustang  Drilling,  Inc. 
Great  Bend,  KS 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  lune  30, 1988. 

TA-W-2Ug2;  G»A  Contract  Services, 
Inc.,  Houston,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21.iee;  Griffin-Alexander 
Drilling  Co.  Houston,  TX 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  October  1. 
1985. 

TA-W-21,414:  Emerald  Corp.,  Inc., 
Denver,  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1988. 

TA'W-21,313:  Stephens  &  Sons,  Inc., 
Corpus  Christi,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  November  1, 1988. 

TA-W-21,332;  Circle  M  Construction 
Co.,  Inc.,  Midland,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  January  31. 1988. 

TA-W-21.157:  Al's  Oilfield  Service, 
Willston,  ND 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,423;  Four  Square  Excavating 
Co.,  Carmi,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985  and  before  June  1, 1987. 

TA-W-21M2;  Donham  Oil  Tools  Co., 
Inc.,  Lake  Charles,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  December  31. 1987. 

TA-W-21,312:  Spartan  Drilling  & 
Workover  Services,  Rocky 
Mountain  District,  Sidney,  MTSr 
Operating  at  Various  Locations  in 
The  Following  States: 
TA-W-21,312A  MT 
TA-W-21.312B  ND 
TA-W-21,312C  SD 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  January  1, 1987. 
TA-W-21.350;  Grace  Drilling  Co., 

Odessa.  TX  &  Operating  at  Various 
Locations  in  The  Following  States: 
TA-W-21350A  Shreveport,  LA 
TA-W-21.350B  Ufayette.  LA 
TA-W-21,350C  Ft  Smith.  AR 
TA-W-21,350D  Houston.  TX 
TA-W-21 J50E  Oklahoma  City.  OK 
TA-W-21.350F  Golden,  CX) 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  January  1, 1987. 


TA-W-21,399;  Grace  Drilling  Co., 
Williston.  ND 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  October  1. 
1985  and  before  January  1, 1987 

TA-W-21,827and  TA-W-21,828;  Dyna 
Jet,  Inc.,  Gillette,  WY  and  Grand 
Junction,  CO 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  October  1. 

1985. 

TA-W-21,712:  Digicon  Geophysical 
Corp.,  Houston,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,511;  Classic  Exploration,  Inc., 
Witchita,  KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-Z1,512;  Classic  Exploration,  Inc., 
Great  Bend,  KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-22,063:  Renn  Drilling.  Inc., 
McLeansboro,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,648;  Mud-Co.,  Inc.,  Wichita. 
KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  January  1, 1988. 

TA-W-21.649:  Mud-Co..  Inc..  Hays.  KS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  August  21, 1988. 

TA-W-21.421:  Fluor  Drilling  Services, 
Inc..  New  Orleans,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  December  5, 1988. 

TA-W-21,611:  Dakota  Drilling  Co.. 
Bottineau,  ND 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  October  1. 
1985. 

TA-W-21,770;  Teleco  Oilfield  Services. 
Inc.,  Broussard,  LA  &  Operating  at 
Various  Locations  in  The  Following 
States: 
TA-W-21,770A  Anchorage,  AK 
TA-W-21.770B  Ventura,  CA 
TA-W-21,770C  Meriden,  CT 
TA-W-21.770D  Lafayette,  LA 
TA-W-21.770E  Houston.  TX . 
TA-W-21.770F  Evanston,  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,45e;  Mid  America  Petroleum. 
/nc  Midland,  TX 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21.328:  Buford  Drilling  Co., 
Clodine.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-^1,495;  Viking  Drilling  Fluids. 
Littleton.  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 

1986  and  before  January  31, 1988. 

TA-W-^1,443;  Knox  Carder  Drilling  Co.. 
Devine.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985  and  before  March  21, 1987. 

TA-W-21.440;  Jeansville  Corp. 
Orangeburg,  SC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  7, 

1987  and  before  November  30, 1988. 

TA-W-21,557;  Chapman  Services.  Inc., 
Odessa,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,401;  Burgener  Services,  Inc., 
Olney,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21.551;  BTA  Oil  Producers, 
Midland.  TX 
A  certification  was  issued  covering  aU 
workers  separated  on  or  after  October  1, 
1985  and  before  January  1, 1987. 

TA-W-21.396;  Amazon  Technologies, 
Inc.,  Longmount,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,464;  Parker  Drilling  Co.,  Gulf 

Coast  Div..  Lafayette,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1986. 
TA-W~21.505:  A  T&T  Technologies 

General  Markets  Groups, 

Shreveport,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Cktober 
17. 1987. 

TA-W-21.347;  General  Motors  Corp.. 
Pontiac  Motor  Div.,  Pontioc,  MI  Sr 
Operating  at  Various  Plant 
Locations: 
TA-W-21.347A  Plant  #15 
TA-W-21.347B  Plant  #52 
TA-W-21.347C  Plant  #56 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  4. 
1987. 
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TA-W-21.819:  Crown  Exploration  Co., 
Abilene.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1988. 

TA-W-21,862;  Hatch  Wireline  Service, 
Ed  Dorado.  AR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  December  31, 1988. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November 
1989.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  6434, 
U.S.  Department  of  Labor.  601  D  Street. 
NW..  Washington,  DC  20213  during 
normal  business  hours  or  will  be  mailed 
to  persons  to  write  to  the  above  address. 

Dated:  November  21. 1989. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  W-27871  Filed  11-27-89;  8:45  am] 
BtUNM  COM  ttie-lMI 


Job  Training  Partnerstiip  Act  Native 
American  Programs'  Advisory 
Committee;  Appointment  of  Member* 

agency:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  appointment  of 
members. 

summary:  Notice  Is  hereby  given  that 
appointments  have  been  made  to  fill 
eighteen  (18)  vacancies  on  the  Job 
Training  Partnership  Act  Native 
American  Programs'  Advisory 
Committee. 

The  membership  of  the  Committee 
and  categories  represented  are  as 
follows: 

rrPA  Section  401  Grantees 

Mr.  Thomas  W.  Dowd,  Executive 
Director,  Native  Americans  for 
Community  Action,  Inc.,  Flagstaff, 
Arizona 

Ms.  Evelyn  F.  Stephens,  Executive 
Director,  The  Oklahoma  Tribal 
Assistant  I>rogram.  Inc.,  Tulsa. 
Oklahoma 

Mr.  Fred  H.  Muscavitch,  Executive 
Director,  Milwaukee  Area  American 
Indian  Manpower  Council,  Inc.. 
Milwaukee,  Wisconsin 

Mr.  Frank  LaMere.  Executive  Director. 
Nebraska  Indian  Inter-Tribal 
Development  Corporation, 
Winnebago,  Nebraska 

Mr.  John  R.  Hassan.  JTPA  Director, 
Council  of  Three  Rivers,  American 
Indian  Center,  Inc.,  Pittsburgh, 
Pennsylvania 


Mr.  Anthony  Vaska,  JTPA  Director, 

Association  of  Village  Council 

Presidents,  Bethel,  AJaska 
Ms.  Winona  Whitman.  Employment  and 

Training  Program  Administrator,  Alu 

Like,  Inc.,  Honolulu,  Hawaii 
Ms.  Joy  J.  Hanley,  Executive  Director, 

Affiliation  of  Arizona  Indian  Centers, 

Inc.,  Phoenix,  Arizona 
Mr.  Doyle  Tubby,  Director,  Department 

of  Employment  and  Training, 

Mississippi  Band  of  Choctaw  Indians, 

Philadelphia,  Mississippi 
Mr.  Gary  L.  Johnson,  Executive  Director, 

Western  Washington  Indian 

Employment  &  Training  Program. 

Tacoma,  Washington 
Mr.  Eddie  L  Tullis,  Chairman,  Poarch 

Band  of  Creek  Indians,  Atmore. 

Alabama 

National  Organizations 

Mr.  Norman  C.  DeWeaver,  Washington. 
D.C.  Representative,  Indian  and 
Native  American  Employment  and 
Training  Coalition,  Washington,  D.C 

Mr.  Syd  Beane,  President,  National 
American  Indian  Council, 
Washington,  D.C. 

Representatives  From  Other  DisdpUnes 

Ms.  Ada  E.  Deer,  Senior  Lecturer, 

American  Indian  Studies  Program. 

University  of  Wisconsin,  Madison, 

Wisconsin 
Dr.  John  W.  Tippecoimic  m.  Associate 

Professor  of  Education,  Center  for 

Indian  Education,  Arizona  State 

University,  Tempe,  Arizona 
Mr.  Dale  Wing.  Assistant  Project 

Director,  American  Association  of 

Retired  People,  Washington,  D.C. 
Dr.  Rose-Alma  McDonald-Jacobs, 

Native  American  Consultant, 

Hogansburg,  New  York 
Mr.  A.  David  Lester,  Executive  Director, 

Council  of  Energy  Resource  Tribes. 

Denver,  Colorado 

Each  of  these  members  has  been 
appointed  for  a  term  which  will  end  on 
October  20, 1990. 

The  JTPA  Native  American  Programs* 
Advisory  Committee  was  established 
under  section  401(h](l}  of  title  IV  of 
JTPA  to  advise  the  Assistant  Secretary 
for  Employment  and  Training  on  rules, 
regulations  and  performance  standards 
specifically  and  solely  for  Native 
American  programs  authorized  under 
that  section. 

DATES:  These  appointments  were  made 
and  were  effective  on  November  9, 1989. 
The  appointments  expire  on  October  20, 
1990. 

POR  ADDmONAL  INFORMATION  CONTACT. 

Paul  A.  Mayrand,  Director,  Office  of 
Special  Targeted  Programs,  Employment 
and  Training  Administration,  Room  N- 


4644,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210;  Telephone:  (202) 
535-0500. 

Signed  at  Washingtoa  DC  this  22nd  day  of 
November  1989. 
Roberts  T.  Jones. 

Assistant  Secretary  for  Employment  and 

Training. 

[FR  Doc  89-27870  Filed  11-27-89;  8:45  amj 

BMJJNO  COOC  4S10-40-II 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Can  for  Riders  for  the  UJS.  Merit 
Systems  Protection  Board  Publication, 
"Questions  &  Answers  About 
WTilstieblower  Appeals" 

agency:  U.S.  Merit  Systems  Protection 
Board. 

action:  Notice  of  call  for  riders  for  the 
Board's  publication.  "Questions  & 
Answers  About  Whistleblower 
Appeals." 

summary:  The  purpose  of  this  notice  is 
to  inform  Federal  departments  and 
agencies  that  the  U.S.  Merit  Systems 
Protection  Board's  information 
publication,  "Questions  &  Answers 
About  Whistleblower  Appeals,"  will  be 
available  on  riders  to  the  Government 
Printing  Office.  Departments  and 
agencies  may  order  this  publication  by 
riding  the  Board's  requisition  number  0- 
00109. 

DATE:  Agency  requisitions  must  be 
received  by  the  Government  Printing 
Office  on  or  before  [insert  date  30  days 
from  date  of  publicationj. 

address:  Interested  departments  and 
agencies  should  send  requisitions  from 
their  Washington,  DC  headquarters 
office  authorized  to  procure  printing  to 
the  Government  Printing  Office, 
Requisition  Section.  Room  C-836, 
Washington,  DC  20401.  The  estimated 
cost  is  approximately  20  cents  per  copy. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  J.  Stanislav,  Office  of 
Management  Analysis,  U.S.  Merit 
Systems  Protection  Board,  1120  Vermont 
Avenue  NW.,  Washington,  DC  20419, 
20^-653-8892. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
new  publication  containing  general 
information  on  the  rights  of  Federal 
employees  to  appeal  certain  personnel 
actions  allegedly  based  on  their 
whistleblowing  activities  to  the  Board 
and  on  the  provisions  of  the 
Whistleblower  Protection  Act  of  1969 
(Pub.  L  No.  101-12)  and  the  Board's 
regulations  applying  to  such  appeals. 
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In  making  this  publication  available, 
the  Board  intends  to  provide  general 
information  about  whistleblower  appeal 
rights  and  procedures  in  a  convenient 
readable  format  for  Federal  employees 
and  others  with  an  interest  in  the 
Board's  activities.  The  publication  is  not 
all-inclusive,  nor  is  it  regulatory  in 
nature.  The  availabihty  of  this 
pubhcation  does  not  relieve  an  agency 
of  its  obligation,  under  the  Board's 
regulations  at  5  CFR  1201.21,  to  provide 
an  employee  against  whom  an  action 
appealable  to  the  Board  is  taken  with 
notice  of  the  employee's  appeal  rights 
and  the  other  information  specified  in 
the  Board's  regulations. 

This  publication  is  based  on  the 
Board's  interim  regulations,  part  1201 
and  part  1209,  as  published  in  the 
Federal  Register  of  July  8, 1989.  When 
final  regulations  are  published,  any 
changes  that  affect  the  information  in 
this  publication  will  be  reflected  in  a 
revised  edition. 

Dated:  November  22, 1989. 
Rolwrt  E.  Taylor, 
Clerk  of  the  Board. 
[FR  Doc  89-27855  Filed  11-27-89;  8:45  afflj 

BUJJtMCOOE  740(M>1-II 


NATIONAL  COMMISSION  ON 
CHILDREN 

Meeting 
Background 

The  National  Commission  on  Children 
was  created  by  Public  Law  100-203, 
December  22. 1987  as  an  amendment  to 
the  Social  Security  Act.  The  purpose  of 
the  law  is  to  establish  a  nonpartisan 
Commission  directed  to  study  the 
problems  of  children  in  the  areas  of 
health,  education,  social  services, 
income  security,  and  tax  policy. 

The  powers  of  the  Commission  are 
vested  in  Commissioners  consisting  of 
36  voting  members  as  follows: 

1.  Twelve  members  appointed  by  the 
President 

2.  Twelve  members  appointed  by  the 
Speaker  of  the  House  of  Representatives 

3.  Twelve  members  appointed  by  the 
President  pro  tempore  of  the  Senate. 

This  notice  announces  the  second 
town  meeting  of  the  National 
Commission  on  Children  to  be  held  in 
Kansas  City,  Missouri. 

Time:  7:00  p.m..9:30  pja,  Monday. 
December  11, 1989. 

Place:  Pierson  Hall.  University  of 
Missouri — Kansas  City.  Kansas  Qty. 
Missoiul. 

Status:  7:00  pjn.-0:30  p  jn^  open  to  the 
public. 


Agenda:  America's  Children  and  the 
Drug  Crisis. 

Contact  Jeannine  Atalay,  (202)  254- 
380a 

Dated:  November  22. 19Bb. 
John  D.  Rockefeller  IV. 
Chairman,  National  Commission  on  Children. 
[FR  Doc.  89-27854  Filed  11-27-89: 8.-45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-445/446] 

Availability  of  Supptomsnt  to  ths  Final 
Envlronnientai  Statstnsnt  for 
Comanche  Peak  Steam  Elactrto 
Station,  Units  1  and  2 

Notice  is  hereby  given  that  a 
supplement  to  NUREG-0775,  "Final 
Environmental  Statement  related  to  the 
operation  of  Comanche  Peak  Steam 
Electric  Station.  Units  1  and  2."  has  been 
prepared  by  the  Nuclear  Regulatory 
Commission.  The  supplement  provides 
the  NRC  stafTs  evaluation  of  the 
alternative  of  facility  operation  with  the 
installation  of  further  mitigation  design 
features.  The  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2,  is  located 
on  Squaw  Creek  Reservoir  in  Somervell 
County,  Texas  about  7  miles  north- 
northeast  of  Glen  Rose,  Texas,  and 
about  40  miles  southwest  of  Fort  Worth 
in  north  central  Texas. 

Copies  of  the  supplement  are 
available  for  inspection  by  the  public  at: 
(1)  The  NRC's  Public  Document  Room  at 
2120  L  Sti-eet,  NW..  Washington,  DC 
20555;  (2)  the  Local  Public  Document 
Room  at  the  Somervell  County  Public 
Library  on  the  Square,  P.O.  Box  1417. 
Glen  Rose,  Texas  76043;  and  (3)  the  mini 
Local  Public  Document  Room  at  the 
University  of  Texas  at  Arlington 
Library,  701  South  Cooper,  P.O.  Box 
19447,  Arlington,  Texas  76019. 

The  document  is  also  being  made 
available  at  the  state  and  metropolitan 
clearing  houses. 

Copies  of  the  supplement  may  be 
purchased  at  current  rates  from  the 
National  Technical  Information  Service. 
Department  of  Commerce.  5285  Port 
Royal  Road,  Springfield.  Virginia  22161. 
and  from  the  Superintendent  of 
Documents.  U.S.  "Government  Printing 
Office,  P.O.  Box  37062.  Washington.  DC 
20013-7082. 

Dated  at  Rodcville,  Maryland,  this  list  day 
of  November  1968. 


For  t)ie  Nuclear  Regulatory  Commitsion. 

JaiDM  B.  Lyooa. 

Acting  Director  Comanche  Peak  Project 
Division,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  89-27802  Filed  11-27-80:  &4S  am] 
MUJNQ  coos  rsw-ovN 


Advisory  Commlttes  on  Reactor 
Safeguards;  Sui>commltte«  on  Hunum 
Factors;  Meeting 

The  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on 
December  8. 1989.  Room  P-110.  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  December  6, 1989 — 8-.30 
ajn.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss:  (1) 
Proposed  changes  to  10  CFR  55, 
Operator  Licenses,  (2)  NRC  staff 
response  to  INPO  comments  on 
performance  indicators,  (3)  Stater  letter 
on  operator  training,  and  (4)  Access 
Authorization  rule  (tentative). 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed  or  whether  the  meeting 
has  been  cancelled  or  rescheduled  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  cognizant  ACRS  staff  member, 
Mr.  Herman  Alderman  (telephone  301/ 
492-7750)  between  7:30  a.m.  and  4:15 
p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 


48958 


Federal  Register  /  Vol.  54.  No.  227  /  Tuesday.  November  28.  1989  /  Notices 


before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  November  20, 1989. 
Gary  R.  Quittschreiber, 
Chief,  Project  Review  Branch  No.  2. 
(FR  Doc.  89-27793  Filed  ll-27-«9;  8:45  am] 

BIUJNO  COOE  7$«H)1-«I 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Thermal 
Hydraulic  Phenomena;  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  December  7, 1989.  Room  P- 
110,  7920  Norfolk  Avenue,  Bethesda. 
MD. 

A  portion  of  the  meeting  will  be 
closed  to  discuss  information  deemed 
proprietary  by  the  Westinghouse 
Electric  Company. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  December  7. 1989 — 8-.30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss:  (1) 
The  proposed  NRR  and  RES  programs 
for  resolution  of  the  interfacing  systems 
LOCA  Issue;  (2)  the  status  of  the  NRC/ 
RES's  Technical  Program  Group's  efforts 
to  apply  the  Code  Scaling,  Applicability 
and  Uncertainty  (CSAU)  methodology  to 
calculation  of  a  small  break  LOCA;  and 
(3)  the  status  of  development  of  the 
Westinghouse  best  estimate  ECCS/ 
LOCA  model. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  £md  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
the  Westinghouse  Electric  Company,  its 
consultants,  and  other  interested 
persons  regarding  these  topics. 

Further  information  regarding  topics 
tn  be  discussed,  the  scheduling  of 


sessions  open  to  the  public  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Mr.  Paul  Boehnert 
(telephone  301/492-8558)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  November  20, 1989. 
Gary  R.  Quittschreiber, 
Chief,  Project  Review  Branch  No.  Z 
[FR  Doc.  89-27794  Filed  11-27-89;  8:45  am) 
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[Docket  No.  50-139] 

University  of  Washington; 
Consideration  of  Issuance  of 
Amendment  to  Facility  License  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  License  No.  R-13,  issued  to  the 
University  of  Washington  (the  licensee), 
for  the  lOOKW  (thermal)  Argonaut 
reactor  facility  located  on  the  campus  of 
the  University  of  Washington,  in  Seattle, 
Washington.  The  amendment  would 
involve  approval  of  the  licensee's 
Decommissioning  Plan  and  the  renewal 
of  License  No.  R-13  as  a  possession-only 
license  with  associated  Technical 
SpeciHcations  (TS). 

The  licensee  submitted  a  request  to 
change  its  hcense  from  an  operating  to  a 
possession-only  license  on  August  3  and 
23. 1989  and  a  Decommissioning  Plan  on 
August  31, 1989,  which  also  made  a 
timely  request  that  the  license  be 
extended  until  October  13,  2009.  The 
Decommissioning  Plan  consists  of  two 
phases.  The  First  phase  is  a  partial 
decommissioning  wherein  the  fuel  and 
parts  of  the  Argonaut  reactor  will  be 
removed  from  the  facility.  After  this 
phase  is  completed  and  surveys  prove 
the  facility  to  be  acceptable,  the  licensee 
plans  to  install  a  subcritical  assembly 
and  a  robotics  laboratory  in  the  facility. 
An  application  for  a  special  nuclear 
material  hcense  imder  Part  70  is 
expected  to  be  submitted,  as  a  separate 
action,  for  installation  of  the  subcritical 
assembly.  The  second  phase  of  the 
Decommissioning  Plan  addresses  the 
complete  decontamination  of  the  facility 


so  that  it  can  be  released  for 
unrestricted  use. 

The  amendment  would  accomplish  the 
following:  (1)  Approval  of  the  licensee's 
Decommission  Plan,  which  involves  on- 
site  storage  of  residual  radioactivity 
until  the  year  2009,  followed  by  facility 
dismantling.  The  Decommissioning  Plan 
decribes  the  structures,  systems  and 
components  to  be  removed  during  the 
first  and  second  phase  and  the 
monitoring  maintenance  of  the 
remainder  of  the  facility;  (2)  revise  the 
Technical  Specification  (TS)  to  delete 
certain  license  conditions  including  the 
exemption  of  the  physical  security  and 
emergency  plan  that  were  applicable  for 
reactor  operations  but  not  for  permanent 
shutdown  possession-only  conditions, 
and  to  retain  the  TS  suitable  for 
possession-only  status  such  as 
requirements  for  radiation  protection, 
monitoring  and  facility  maintenance; 
and  (3)  renewal  of  License  No.  R-13 
from  its  October  13. 1989  expiration  date 
to  October  13,  2009  to  be  consistent  with 
the  licensee's  Decommissioning  Plan 
and  Possession-Only  license 
amendment  request. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954,  an  amended 
(the  Act)  the  the  Commission's 
regulations. 

By  December  28, 1989,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  license  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  petitions  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC 
20555.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 


Federal  Reyiistt 


Vol.  54,  No.  227  /  Tuesday.  November  28,  1989  /  Notices 


i959 


petition  for  leave  to  intervene  shall  set      r 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  spedHcally  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 


intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Seymour  H.  Weiss:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Conmiission,  Washington, 
DC  20555.  and  to  Mr.  Lloyd  W.  Peterson, 
Senior  Assistant  Attorney  General, 
University  of  Washington.  112 
Administration,  MS  AF-50,  Seattle, 
Washington  98195,  attorney  for  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  amendment 
dated  August  3, 1989  as  revised  August  23, 
1989  and  August  31, 1989.  which  is  available 
for  public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland  this  2l8t  day 
of  November  1989. 


For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weisa. 

Director  Non-Power  Reactor, 
Decommissioning  and  Environmental  Project 
Directorate  Division  of  Reactor  Projects— III, 
IV,  V  and  Special  Projects  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  89-27801  Filed  11-27-69;  8:45  am) 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Meeting 

Notice  is  hereby  given  that  meetings 
of  the  Nuclear  Waste  Technical  Review 
Board  and  three  of  its  Panels  will  be 
held  on  Monday.  December  11, 1989, 
through  Friday,  December  15, 1989,  at 
the  Hyatt  Regency  Denver  Hotel, 
Anaconda  Tower,  2nd  floor,  1750 
Welton  Street,  Denver.  Colorado  80202. 
The  agenda  will  be  as  follows: 

Monday.  December  11, 1989 

8:30  a.m.  to  5:00  p.m..  Anaconda 
Tower,  Room  210A-rB,  Hydrogeology 
and  Geochemistry  j^anel  Meeting  (open 
to  public).  Topics  to  be  covered: 
characterization  of  infiltration, 
conceptual  model  of  infiltration,  current 
understanding,  future  plans;  importance 
of  fracture  vs.  matrix  flow,  results  of 
experimental  studies  and  field 
obser\'ations,  conceptual  models  for 
fracture-matrix  flow,  imphcations  of 
experimental  studies  and  field 
observations;  measurement  of 
unsaturated  zone  hydrologic  properties, 
overview  of  imsaturated  zone 
hydrologic  properties  program,  air 
permeability  testing — role  of  fractures; 
in-situ  monitoring — measuring  fluid-flow 
potential  field;  radionuclide  gas 
releases,  review  gaseous  isotopes — H-3. 
C-14.  Kr-85, 1-129,  C-14  migration, 
chemistry  modeling,  gas-flow  modeling; 
overview  of  validation  strategy;  record 
of  model  development:  conceptual, 
mathematical,  nimierical;  lab/field 
investigations;  sensitivity  and 
uncertainty  analyses;  formal  technical 
reviews;  examples  of  validation. 

Tuesday,  December  12, 1989 

8:30  a.m.  to  12:00  noon.  Anaconda 
Tower.  Room  210A-B,  Hydrogeologj 
and  Geochemistry  Panel  Meeting  (open 
to  public).  Topics  to  be  covered: 
apphcability  of  lab  experiments;  factor" 
controlling  sorptive  behavior; 
experimental  K^  determination: 
laboratory  and  field  evidence: 
thcrmohydrological,  mechanical  and 
geothermal  effects  of  repository 
development:  near  and  far  field; 
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radionuclide  behavior  at  elevated 
temperatures,  colloidal  behavior. 
1:00  p.m.  to  3:30  p.m..  full  Board 
meeting  (open  to  public).  Briefrngs  by 
the  Edison  Electric  Institute/Utility 
Nuclear  Waste  and  Transportation 
Program  and  the  Electric  Power 
Research  Institute  on  issues  of  concern 
to  the  industry. 

Wednesday,  December  13, 1969 

8:30  a.m.  to  10:30  a.m..  Anaconda 
Tower,  Room  210A-B,  Structtiral 
Geology  and  Geoengineering  Panel 
technical  exchange  on  use  of 
mechanical  methods  of  tunnel  and  shaft 
excavation  versus  conventional  drill- 
and-blast  and  the  access  each  provides 
to  gather  geologic  data  for  site 
characterization  (open  to  pubUc). 
Participants:  NWTRB.  DOE.  USGS.  U.S. 
Bureau  of  Reclamation. 

10:45  a.m.  to  5KX)  p.m..  full  Board  will 
meet  (closed  to  public)  to  discuss 
matters  solely  related  to  the  internal 
personnel  rules  and  practices  of  the 
Board,  and  to  discuss  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  privacy. 

Thursday.  December  14, 1989 

8KX)  a.m.  to  5:00  p.m.,  and 

Friday.  December  15, 1989 

8:00  a.m.  to  12:00  noon:  Anaconda 
Tower.  Room  214.  Containers  and 
Transportation  Panel  technical 
exchange  on  RADTRAN  4.0  and 
TRANSNET  (open  to  public;  limited 
seating). 

The  public  is  invited  to  attend  the 
open  meetings  as  indicated  above  only 
as  observers.  Open  meetings  on 
December  11  and  12  will  be  recorded 
and  transcribed,  and  procedures  to 
obtain  transcripts  will  be  provided  at 
the  meeting.  Technical  exchanges  will 
not  be  recorded.  To  ensure  that 
adequate  facilities  are  provided  for 
public  attendance,  persons  planning  to 
attend  the  meetings  should  contact 
Helen  Einersen  on  (202)  254-4792  by 
December  5, 1989,  4:30  p.m.  (EST). 

Further  information  on  these  meetings 
can  be  obtained  from  William  W. 
Coons.  Executive  Director,  Nuclear 
Waste  Technical  Review  Board,  1111 
18th  Street.  NW..  Suite  801.  Washington. 
DC  20036,  (202)  254-4792. 

Dated:  November  21, 1989. 
William  W.  Coons, 

Executive  Director.  Nuclear  Waste  Technical 

Review  Board. 

|FR  Doc.  09-27752  Filed  11-27-89;  6:45  am] 
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Offic*  of  Science  and  Technology 
Policy 

Biotechnology  Science  Coordinating 
Committee;  Meeting 

agency:  Executive  Office  of  the 
President,  Office  of  Science  and 
Technology  Policy. 
action:  Open  meeting. 

Name:  Federal  Coordinating  Council 
for  Science.  Engineering,  and 
Technology,  Biotechnology  Science 
Coordinating  Committee  (BSCC). 

Date  and  Time:  Wednesday, 
December  13, 1989;  3:30-5:30  p.m. 

Place:  National  Science  Foundation, 
Room  540. 1800  G  Street  Northwest. 
Washington,  DC  20050. 

Contact-  Dr.  John  H.  Moore, 
Chairman.  BSCC.  National  Science 
Foundation.  1800  G  Street.  Northwest. 
Washington,  DC  20050. 

Purpose  of  the  Committee:  The  BSCC 
serves  as  an  interagency  coordinating 
committee  for  addressing  scientific 
biotechnology  issues. 

Tentative  Agenda:  The  BSCC  is 
interested  in  hearing  comments  from  all 
sectors  of  the  public  on  the  effectiveness 
of  the  BSCC  in  handling  scientific  issues 
related  to  biotechnology.  In  addition, 
comments  are  sought  on  the 
Coordinated  Framework  for  Regulation 
of  Biotechnology  (51  FR  23302.  June  26. 
1986)  that  address  its  utility  and 
effectiveness.  Other  points  of  concern  to 
the  BSCC  and  for  which  public  comment 
is  invited  include  biotechnology  safety 
issues,  research  and  development 
funding,  and  the  present  state  and  futiu-e 
of  academic  research  in  biotechnology- 
related  fields. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Members  of  the 
public  who  wish  to  make  oral 
presentations  should  send  a  summary  of 
their  topic  to  Dr.  Moore  at  the  address 
listed  above.  Requests  to  make 
statements  at  the  meeting  must  be 
received  in  writing  5  days  in  advance; 
reasonable  provisions  will  be  made  to 
include  requested  presentations  on  the 
agenda.  All  presentations  from  the 
public  will  be  limited  to  5  minutes.  Copy 
for  the  public  record  must  be  submitted 
at  the  time  of  the  presentation.  The 
Chairman  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Dated:  November  21, 1989. 
Barbaia  |.  Diering. 

Special  Assistant,  Office  of  Science  and 

Technology  Policy. 

(FR  Doc.  89-27812  Filed  11-22-89;  11:44  am] 

BIUJNO  COM  9irO-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

November  21, 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 
Americus  Trust  for  AT&T  Shares 

Scores,  No  Par  Value  (File  No.  7-5529) 
Americus  Trust  for  Chevron  Shares 

Scores.  No  Par  Value  (File  No.  7-5530) 
Americus  Trust  for  Dow  Chemical 
Shares 
Scores,  No  Par  Value  (File  No.  7-5531) 
Americus  Trust  for  DuPont  Shares 

Scores,  No  Par  Value  (File  No.  7-5532) 
Americus  Trust  for  Ford  Motor  Shares 

Scores,  No  Par  Value  (File  No.  7-5533) 
Americus  Trust  for  General  Motors 
Shares 
Scores,  No  Par  Value  (File  No.  7-5534) 
Americus  Trust  for  General  Electric 
Shares 
Scores.  No  Par  Value  (File  No.  7-5535) 
Americus  Trust  for  American  Home 
Products  Shares 
Scores.  No  Par  Value  (File  No.  7-5536) 
Americus  Trust  for  Johnson  &  Johnson 
Shares 
Scores,  No  Par  Value  (File  No.  7-5537) 
Americus  Trust  for  Mobil  Oil  Shares 

Scores,  No  Par  Value  (File  No.  7-5538) 
Americus  Trust  for  Arco  Shares 

Scores,  No  Par  Value  (File  No.  7-5539) 
Americus  Trust  for  Sears  Shares 

Scores,  No  Par  Value  (File  No.  7-^5540) 
Americus  Trust  for  Exxon  Shares 

Scores.  No  Par  Value  (File  No.  7-5541) 
American  Capital  Income  Trust 
Shares  of  Beneficial  Interest.  No  Par 
Value  (File  No.  7-5542) 
Allstate  Municipal  Income  Trust  II 
Shares  of  Beneficial  Interest  No  Par 
Value  (File  No.  7-5543) 
Allstate  Municipal  Income  Opportunity 
Trust  II 
Shares  of  Beneficial  Interest  Common 
Stock,  $.01  Par  Value  (File  No.  7- 
5544) 
Apex  Municipal  Fimd 
Common  Stock.  $.10  Par  Value  (File 
No.  7-5545} 
Dreyfus  Municipal  Income  Fund.  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-5546) 
MFS  Charter  Income  Fund 
Shares  of  Beneficial  Interest  No  Par 
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Value  (File  No.  7-5547) 
Munienhanced  Fund.  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-5548) 
Nuveen  Performance  Plus  Municipal 
Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-5549) 
Prospect  Street  High  Income  Portfolio, 
Inc. 
Conunon  Stock,  $.01  Par  Value  (File 
No.  7-5550) 
Putnam  High  Yield  Municipal  Trust 
Shares  of  Beneficial  Interest  No  Par 
Value  (File  No.  7-5551) 
High  Income  Advantage  Trust  II 
Shares  of  Beneficial  Interest  Common 
Stock,  $.01  Par  Value  (File  No.  7- 
5552) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  13, 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  89-27777  FUed  11-27-69;  8:45  amj 

BtLUNO  COOe  MIO-OI-M 


Self-Regulatory  Organizatlona; 
Applications  'o?  ufiHs'ea  Trading 
Privileges  ar-xi  ot  Opportunity  for 
Hearing;  M"^west  Stock  Exchange, 
Incorporated 

November  21, 1969. 

The  Midwest  Stock  Exchange,  Inc. 
("MSE")  has  filed  an  application  vsrith 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(f)(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12f-l  thereunder  for  unlisted  trading 
privileges  ("UTF")  in  the  3  securities 
listed  below  solely  for  the  purpose  of 
trading  these  securities  as  part  of  a 


portfoho  transaction  traded  through  the 
MSE's  Portfolio  Trading  System  during 
its  Secondary  Trading  Session.  The  3 
securities  Hsted  below  are  all  over-the- 
counter  securities  that  are  quoted  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ").'  Last  sale  information  for 
these  securities  are  reported  through 
NASDAQ  facilities. 
American  Greetings 

Class  A  Conunon  Stock.  $1.00  Par 
Value  (File  No.  7-5553) 
Intergraph  Corp. 

Common  Stock,  $.10  Par  Value  (File 
No.  7-5554) 
Ryan's  Family  Steak  House 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-5555) 

Interested  persons  are  invited  to 
submit  on  or  before  December  8. 1989 
written  data,  views  and  argimients 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  DC  20549. 
Commentators  are  asked  to  address 
whether  they  believe  the  requested 
grants  of  UTP  would  be  consistent  with 
Section  12(f)  of  the  Act.  Under  this 
section  the  Commission  can  only 
approve  the  UTP  application  if  it  finds, 
after  this  notice  and  opportimity  for 
hearing,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

Further,  in  considering  the  MSE's 
application  for  extension  of  UTP  in  the 
16  NASDAQ  stocks,  section  12(f|{2)  of 
the  Act  requires  the  Commission  to 
consider,  among  other  matters,  the 
public  trading  activity  in  such  securities, 
the  character  of  such  trading,  the  impact 
of  such  extension  on  the  existing 
markets  for  such  securities,  and  the 
desirability  of  removing  impediments  to 
and  the  progress  that  has  been  made 
toward  the  development  of  a  national 
market  system.  The  Commission  may 
not  grant  such  application  if  any  rule  of 
the  national  secimties  exchange  making 
an  application  under  section  12(f)(1)(C) 
of  the  Act  would  unreasonably  restrict 
competition  among  dealers  in  such 
securities  or  between  such  dealers 
acting  in  the  capacity  of  market  makers 
who  are  specialists  and  such  dealers 
who  are  not  specialists. 


■  None  of  the  securities  on  which  UTP  has  been 
requested  are  registered  on  another  national 
securities  exchange  under  section  12(b)  of  the  Act 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathao  G.  Katx. 
Secretary. 
[FR  Doc.  89-27778  Filed  11-27-89;  8:45  am] 

BILUMO  COOE  WIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exctiange, 
Incorporated 

November  21, 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 
Portugal  Fund.  Inc. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-5517) 
Potash  Corporation  of  Saskatchewan. 
Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-5519) 
Capstead  Mortgage  Corporation 
$1.60  Cumulative  Convertible 
Preferred  Stock  Series  A  (File  No.  7- 
5518) 
First  Philippine  Fund.  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-5520) 
Rhone-Poulenc  S.A. 
American  Depositary  Shares,  No  Par 
Value  (File  No.  7-5521) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  13, 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
appHcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Following  this  opportiuiity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


48962 
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For  the  Commissioa  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-27779  Filed  ll-27-a8;  8:45  amj 

HLUNO  COOC  S01(H>1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Ptiiladelphia  Stock  Exchange, 
Incorporated 

November  21. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 
United  Industrial  Corp. 
Common  Stock.  $1  Par  Value  (File  No. 
7-5522) 
El  Paso  Refinery.  LP. 
Cum.  Participating  Conv.  Pfd.  Units 
(File  No.  7-5523) 
The  Portugal  Fund,  Inc. 
Common  Stock.  $.001  Par  Value  (File 
No.  7-5524) 
Potash  Corporation  of  Saskatchewan. 
Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-5525) 
Enron  Oil  &  Gas  Company 
Common  Stock,  No  Par  Value  (File 
No.  7-5526) 
The  First  Philippine  Fund.  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-5527) 
Van  Kampen  Merritt  Municipal  Income 
Trust 
Common  Stock.  $0.01  Par  Value  (File 

No.  7-5528) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  13. 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcation.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 


and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autiiority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc  89-27780  Filed  ll-27-«9:  8:45  amj 
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(ReL  Na  34-27454;  SR-NSCC-M-121 

Self-Regulatory  Organizations; 
National  Securities  Clearing  Corp. 
("NSCC");  Order  Approving 
Modification  to  NSCC's  Automated 
Customer  Account  Transfer  Service 
Rules 

November  20, 1969. 

On  August  14. 1989  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  a  proposed  rule  change 
(File  No.  SR-NSCC-88-12)  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act").*  The  proposed  rule 
change  would  provide  for  the  automated 
transfer  of  mutual  fund  assets  in  the 
form  of  eligible  book  shares  that  are 
transferred  through  NSCC's  Mutual 
Fund  Settlement,  Entry  and  Registration 
Verification  Service  ("Fund/SERV"). 
Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  of 
August  30. 1989.*  No  comments  were 
received.  As  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description  of  the  Proposal 

NSCC's  proposal  would  amend  Rules 
50  and  52  in  order  to  provide  a  uniform 
procedure  for  member  transfers  of 
customer  positions  in  mutual  funds 
associated  with  NSCC's  Fund/SERV  » 
through  the  Automated  Customer 
Account  Transfer  Service  ("ACAT 
Service"  or  "ACATS').«  Under  NSCC's 


>lSU.S.C78stb)(1)(ig82). 

*  Securities  Exchange  Act  Release  Na  27172 
(August  23. 1969).  M  FR  35.966  (August  30. 1989). 

*  On  November  20, 1987,  the  Commisaion 
approved  NSCC's  proposal  to  amend  its  rules  and 
procedures  in  order  to  offer  F\ind/SERV  as  a 
centralized,  automated  processing  system  for  the 
purchase  and  redemption  of  mutual  funds.  See 
NSCC  Rules,  R.  51  4  52.  Securities  Exchange  Act 
Release  No.  25146  (November  28, 1987)  S2  FR  46.41S 
(November  27. 1987). 

*  On  September  30, 1965.  the  Cofflmission 
approved  NSCC's  Rule  SO  establishing  the  ACAT 
Service,  which  allows  participants  to  transfer 
customer  accounts  in  an  automated  fashion. 
Securities  Exchange  Act  Release  No.  22481 
(September  3a  1965).  SO  FR  41.274  (October  A  1985). 


proposal,  if  an  eligible  fund  asset  *  is 
held  in  book  share  form  and  all  asset 
details  are  submitted  in  automated 
format,  the  transfer  will  be  processed 
automatically  through  NSCCs  Fund/ 
SERV.»  In  order  to  transfer  Fund/SERV 
eligible  assets  in  a  client's  account, 
through  the  ACAT  Service,  from  one 
brokerage  firm  to  another,  the  firm  to 
whom  a  customer's  securities  account  is 
to  be  transferred  ("receiving  member") 
will  submit  to  NSCC  in  physical  or 
automated  format,  a  Transfer  Initiation 
Form  ("Tir')  for  a  particular  customer 
account,  indicating  whether  the  account 
includes  mutual  fund  assets.  NSCC  will 
then  perform  a  preliminary  edit  of  the 
data.^  If  any  data  is  missing,  NSCC  will 
reject  the  TIF  and  return  it  to  the 
receiving  member  for  correction. 

NSCC  will  forward  a  copy  of  the  TIF 
to  the  member  carrying  the  customer 
account  ("delivering  member").  The 
delivering  member  must  either  accept  or 
reject  the  transfer  request.  A  delivering 
member  may  reject  a  transfer  request  if 
it  does  not  know  the  account  if  the  TIF 
has  errors,  or  if  additional 
documentation  is  required.*  NSCC  will 
then  issue  a  Control  Report  for  receiving 
and  delivering  members  that  will  be 
available  to  the  participating  members 
by  8:00  a.m.*  of  the  day  after  the  TIF  has 
been  submitted. 


*  A  Fund/SERV  eligible  asset  consists  of  mutual 
fund  shares  in  book-entry  format  that  ar« 
associated  with  mutual  funds  which  have  been 
admined  to  NSCC  for  the  purpose  of  receiving 
purchase  and  redemption  orders.  NSCC  Rules,  R.  3. 
I  7. 

NSCCs  Fund/SERV  allows  participants  to 
transmit  information  pertaining  to  purchase  and 
redemption  orders  ss  of  a  specific  date,  including 
trades  not  submitted  on  trade  date  or  trades 
previously  rejected  from  the  system.  These  orders 
■re  denominated  "as-oP'  orders  and  a  participant 
may  submit  these  orders  at  any  time  within  six 
months  after  trade  date.  NSCC's  proposed 
enhancement  to  the  ACAT  Service  does  not 
envision  the  trsnsfer  of  "as-or'  orders,  because 
these  positioTU  do  not  represent  current  positions 
within  the  transferred  account 

•  Presently,  the  ACAT  Service  can  bt  used  to 
facilitate  the  transfer  of  accounts  that  have  mutual 
fund  assets.  The  broker-dealer  to  whom  an  account 
is  being  transferred,  however,  must  initiate  separate 
re-registration  proceedings  for  the  mutual  fund 
assets  and  delivery  and  payment,  if  any.  occurs 
outside  ACATS.  See  Letter  from  Allison  N. 
Hoffman,  Associate  Counsel  NSCC  to  Julius  R. 
Leiman-Cart>ia.  Suff  Attorney,  Division  of  Market 
Regulation,  Securities  and  Exchange  Commission 
(October  S.  1969). 

^  A  TIF  must  contain  the  following  information: 
(a)  Receiving  member's  clearing  Munber  (b) 
delivering  member's  clearing  number  (c)  customer's 
account  number  at  the  delivering  member  (d) 
customer's  account  title.  See  NSCC  ACATS 
PROCEDURES  MANUAU  at  A-1  (January  1988). 

•  Id.  at  C-1. 

*  All  tines  in  this  Order  ar*  referenced  in  terms 
of  eastern  lime. 
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The  Control  Report  will  reflect  the 
status  of  the  accotuit  relative  to  the  data 
submitted  by  the  participating  members. 
The  account  being  transferred  will 
appear  in  the  Transfer  Initiation  section 
of  the  Control  Report  with  the  status  of 
"New."  The  system  will  also  provide  a 
transfer  initiation  reject  capability  for 
the  delivering  member.  If  the  deUverer 
rejects  the  transfer  request  the  rejected 
account  will  appear  in  the  Control 
Report  with  the  status  "Reject"  plus  the 
Reject  Code.'" 

A  delivering  member  accepting  a 
transfer  request  must  submit,  in  an 
automated  fashion,  data  regarding  the 
customer  account's  assets  within  five 
business  days  of  the  receipt  of  the  TIF.* ' 
NSCC  will  attempt  to  provide  any 
missing  information  [e.g.,  a  missing 
CUSIP  number)  or  correct  any  format 
errors  in  order  to  validate  the  data 
submitted  by  the  delivering  member."  If 
the  data  submitted  by  the  delivering 
member  fails  to  have  the  necessary 
information  or  contains  one  or  more 
format  errors.  NSCC  will  notify  the 
receiving  member  that  it  has  received 
the  customer  account  data  but  that  it 
contains  errors. 

By  8  a.m.  of  the  day  after  the 
dehvering  member  submits  data 
regarding  the  customer  account's  assets. 
NSCC  will  make  available  to  both  the 
receiving  and  the  delivering  members  an 
Asset  Detail  Report  setting  forth  the 
mutual  fund  assets,  along  with  the  other 
accoimt  assets  (e.^,,  corporate  common 
stock  or  corporate  bonds).  Eligible 
mutual  fund  shares  which  are  held  in 


■0  NSCC  will  issue  Control  Reports  on  a  daily 
basis,  accounting  for  all  transfers  performed  through 
the  ACAT  Service.  NSCC  will  notify  s  receiving 
member  of  traosfer  requests  that  have  been  rejected 
by  the  delivering  member  and  will  delete  such 
transfer  requests  from  the  ACAT  Service.  A 
receiving  meml)er  resubmitting  s  rejected  transfer 
request  must  reinstate  the  request  as  if  one  bad 
never  been  pretiously  submitted. 

>  ■  NSCC  supra  note  7,  st  D-t.  NSCCs  proposed 
Rule  SO.  I  6  requires  delivering  members  to  submit 
asset  details  in  an  automated  format.  A  delivering 
member  will  input  this  data  through  the  Customer 
Account  Asseil  Input/ Adjustment  Form.  The  specific 
instructions  for  the  automated  input  of  this  data  will 
t>e  similar  to  the  automated  interface  procedures 
currently  hi  use  for  the  ACAT  Service.  Under 
NSCCs  proposed  ACAT-Fund/SERV  Service, 
however,  the  Customer  .\ccount  Asset  Input/ 
Adjustment  Form  will  contain  additional  "fields" 
for  the  submission  of  the  following  asset 
information  regarding  the  account  being  transferred: 
(a)  Castomer's  account  number  at  the  mutual  fund 
and  whether  the  number  was  assigned  by  the 
delivering  member  or  the  mutual  fund,  (b) 
networking  control  indicator  (if  the  account  is  a 
Networking  Account),  (c)  whether  the  account  is 
held  in  customer  or  street  name,  (d)  whether  the 
transferred  funds  are  Fund/SERV  eligibla.  and  (e) 
the  registered  representative's  identity,  if  any. 

"  NSCC  Raks.  Proposed  R  sa  section  a  A 
tarmat  error  consists  of  s  fsilure  to  supply 
Infomatiaa  as  required  by  NSCCs  instructions  for 
automated  input 


book  share  form.  wiQ  be  set  forth  in  a 
separate  category  on  the  Asset  Detail 
Report  If  mutual  fund  shares  are  held  in 
physical  form  or  if  the  shares  are  not 
Fund/SERV  eligible  shares,  the 
receiving  and  delivering  members  must 
arrange  transfers  outside  the  ACAT 
Service  between  themselves. 

Within  two  business  days  of  receipt  of 
the  Asset  Detail  Report,  a  receiving 
member  must  accept  or  reject  the 
account  or  request  the  delivering 
member  to  make  adjustments."  Within 
the  same  time  frame,  a  receiving 
member  accepting  an  accoimt  will  be 
required  to  submit  transfer  instructions 
for  those  mutual  fimd  shares  to  be 
processed  through  Fund/SERV.  »♦  If  a 
delivering  member  makes  an  adjustment 
to  the  account,  NSCC  will  generate  a 
new  Asset  Detail  Report  and  the 
receiving  member  will  be  allowed  two 
business  days  to  submit  the  transfer 
information." 

On  a  daily  basis.  NSCC  will  produce  a 
Registration  Detail  Report  advising 
members  of  the  transfer  instructions 
received  and,  in  the  event  no 
instructions  were  received,  the  standing 
[i.e.,  pre-established)  instructions  for  re- 
registration  in  the  member's  nominee 
name  [i.e.,  a  pre-established  street 
name]."  The  receiving  member  will 
have  two  business  days  to  submit 
corrections  to  the  instructions  contained 
in  the  report.''  NSCC  however,  will 
provide  its  own  standing  transfer 
instructions  to  the  Fimd  member,"  if 
the  receiving  member  submits  incorrect 
trtmsfer  instructions  or  fails  to  submit 
them  before  12  noon  of  the  second 
business  day  after  the  issuance  of  the 
Asset  Detail  Report.  •• 


'  •  NSCC  Rales.  R.  50,  section  9.  A  receiving 
member  accepting  an  account  is  not  required  to  take 
any  specific  action.  Id  In  order  to  change  or  delete 
assets  listed  in  the  Asset  Detail  Report  a  delivering 
member  must  submit  an  Asset  Input/Adjustment 
Form. 

»*  NSCC  Rules,  Proposed  R.  50.  section  9,  f  2. 

'•/rf. 

■*  Jd.  NSCCs  derived  standing  instructions  will 
also  consist  of  instructions  to  re-invest  distributions. 
A  participant  will  be  able  to  submit  standing 
instructions  containing  specific  information  about 
the  type  of  account  and  the  identity  of  the  client  for 
whom  it  will  hold  the  account  See  NSCC 
IMPORTANT  NOTICE  #  A  3228.  at  4  (September 
15, 1989). 

"  NSCC  Rules.  Proposed  R.  5a  section  B.  1 2. 

'•  Pursuant  to  NSCCs  Rules,  Fund  members  are 
NSCC  members  who  can  only  process  and  settle,  on 
an  automated  t>asis,  mutual  fund  purchase  and 
ledempiioD  orders  and  transmit  registration 
instructions.  NSCC  Rules,  R  51  &  52. 

'*  If  the  delivering  memt>er  makes  an  adjustment 
to  the  Asset  Detail  Report  however,  the  receiving 
member  will  be  allowed  two  additional  business 
days  to  submit  the  trans&r  information.  NSCC 
Rules.  Proposed  R.  50,  section  9. 1 2. 


Each  day.  at  8  p  jn.,  through  Ftmd/ 
SERV,  NSCC  will  transmit  transfer 
instructions  and  details  for  eligible 
mutual  fund  shares  to  the  corresponding 
Fund  members.*"  NSCC  expects  to 
receive  confirmations  or  rejections  for 
the  transfer  instructions  by  11  a.m.  of 
the  following  day.**  By  12  noon  of  that 
day,  NSCC  will  notify  the  receiving  and 
delivering  members,  through  the  Mutual 
Fimd  Registration  Status  Report,  of 
those  instructions  that  have  been 
confirmed,  rejected  or  still  pending." 
As  part  of  the  ACAT  Service.  NSCC  will 
then  issue  a  Settlement  Summa.'y  Report 
reflecting  entries  for  fund  confirmed 
transactions  that  are  to  be  dehvered  the 
following  day  ("settlement  date")." 

On  settlement  date,  NSCC  will  collect 
the  value  of  the  mutual  fimd  assets  horn 
the  deliverer  by  debiting  its  settlement 
account**  NSCC  will  then  credit  this 
amount  to  the  receiver's  setdement 
account"  If  NSCC  has  received 
confirmation  from  the  Fund  member 
indicating  that  it  has  accepted  the 
transfer  instructions,  NSCC  will  offset 
the  previous  settlement  accoimt  entries 
by  crediting  the  delivering  member  and 
debiting  the  receiving  member  for  the 
value  of  the  assets.**  This  activity  will 
be  reflected  in  the  participants'  Money 
Settlement  Statements. 

In  the  event  transfer  instructions 
remain  pending  [i.e.,  neither  confirmed 
nor  rejected  by  the  Fund  member), 
NSCC  will  also  collect  from  the 
deliverer  the  value  of  the  pending 
mutual  fund  assets.*'  The  members' 
Money  Settlement  Statements  will 
therefore  reflect  a  debit  to  the  delivering 
member's  settlement  account  and  a 
credit  to  the  settlement  account  of  the 
receiving  member.  NSCC  will  offset  the 
members'  settlement  account  entries  cm 
the  day  after  NSCC  receives 
confirmation  from  the  Fund  member  that 
it  has  received  the  transfer 
instructions.** 


»"  NSCC  FUND/SERV  SYSTEM  CAPABUJTIES 
AND  SPECIFICATIONS  7  (October  1986). 

»»  NSCC  IMPORTANT  NOTICE  »  A  322B.  at  S 
(September  15, 1989).  Fund  members  will  bs 
reminded,  oa  s  daily  liasia,  of  the  items  which  have 
not  been  confirmed  or  rejected.  These  pending  items 
will  he  continually  carried  forward  in  the  system. 

"  The  correspondtng  debitmg  and  crediting 
entries  for  Fund/Serv  eligible  asseU  will  be 
separately  set  forth  in  the  member's  ACATS 
Settlement  Report  which  is  intended  to  assist  tha 
participant's  internal  preparstioa  for  the  receipt  and 
delivery  of  customer  account  securities. 

•*  NSCC  Rules,  PropoMd  R.  5a  section  11(c). 

"Id 

"Id 
-Id. 
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If  the  Fund  member  rejects  a  Fund/ 
SERV  eligible  book  share  mutual  fund 
asset."  NSCC  as  part  of  the  ACAT 
Service,  will  issue  receive  and  deliver 
orders,  respectively.'"  On  settlement 
date  NSCC  will  collect  the  value  of  the 
rejected  mutual  fund  assets  from  the 
delivering  member  and  credit  the 
receiving  member's  money  settlement 
account.**  The  deliverer's  payment 
obligation  will  be  netted  with  the  rest  of 
its  NSCC  payment  obligations.  The 
actual  transfer  of  the  rejected  items, 
however,  must  be  accomplished 
between  the  parties,  outside  the  ACAT 
and  Fund/SERV  Services  and  dehvering 
members  will  remain  responsible  for  the 
actual  delivery  of  assets.'* 

NSCC's  proposed  enhancement  to  the 
ACAT  Service  will  occur  in  two  phases. 
Under  Phase  I,  access  to  this  service  will 
be  voluntary.  To  be  eligible  to 
participate,  delivering  members  must  be 
able  to  transmit  data  to  NSCC  in  an 
automated  format.  In  Phase  II.  all  NSCC 
members  will  become  eligible 
participants,  but  to  be  eligible  delivering 
members,  must  continue  to  have 
automated  input  capabilities." 

During  Phase  I  of  the  proposed 
enhancement,  standing  instructions  for 
the  transfer  of  assets  will  be  derived  by 
NSCC  During  Phase  II,  the  receiving 
member  will  be  able  to  establish  its  own 
standing  transfer  instructions.  In  the 
event  the  receiving  member  chooses  not 
to  provide  standing  instructions,  the 
NSCC  derived  standing  instructions  will 
be  used.'* 

II.  NSCCs  Rationale 

NSCC  believes  the  proposal  is 
consistent  with  section  17A  of  the  Act  '* 
because  it  promotes  the  prompt 
settlement  of  mutual  fund  transactions 
by  providing  for  the  automated  transfer 
of  Fund/SERV  eligible  book  shares  as 


**  A  Fund  member  may  reiect  eligible  book 
•hare*  if  it  fail*  to  recognize  such  assets  as  forming 
part  of  the  mutual  fund. 

"  Receive  and  Deliver  instructions  are  intended 
to  notify  participants  of  their  delivery  obligatioi) 
outside  of  the  NSCC's  continuous  net  settlement 
system.  See  NSCC's  Rules.  R.  50,  section  10. 
Settlement  of  receive  and  deliver  orders  is,  instead, 
subject  to  the  rules  of  the  respective  members' 
designated  examining  authorities  ("DEA"),  rather 
than  NSCCs  niJes.  NSCC  Rules,  Proposed  R.  sa 
section  11(b). 

*■  NSCC  Rules.  Proposed  R.  50,  section  11(c).  see 
also  NSCC  $upn  note  7.  at  G-1. 

»«  NSCC  Rules.  Proposed  R.  SO,  section  11(b). 
Pursuant  to  NSCCs  proposal  a  member's  failure  to 
deliver  will  be  subject  to  the  rules  of  the  member's 
UEA.  rather  than  NSCCs  rules. 

"  NSCC  expects  to  implement  Phase  II  sixty  days 
after  the  implementation  of  Phase  L 

**  See  supra  note  16  for  •  discussion  of  standing 
transfer  irutructions. 

»•  15  U.S.C.  78q-l  (1962). 


part  of  a  transfer  of  a  customer  account 
from  one  brokerage  firm  to  another. 

in.  Discussion 

As  discussed  below  the  Commission 
believes  that  NSCC's  proposed 
enhancement  of  the  ACAT  Service  is 
consistent  with  the  Act.  Currently, 
NSCC  compares  customers'  mutual  fund 
transfer  data  submitted  by  broker- 
dealers,  through  the  ACAT  Service.  The 
actual  re-registration,  delivery  and 
money  payment,  if  any,  however,  occurs 
outside  the  ACAT  Service  and  remains 
the  responsibility  of  the  participating 
members.  NSCC's  proposal  to  allow 
ACATS  participants  the  use  of  Fund/ 
SERV  in  order  to  facilitate  the  transfer 
of  eligible  mutual  fund  assets  will  inject 
specific  duties  and  performance  time 
frames  into  the  transfer  procedure.  This, 
in  turn,  will  prevent  unnecessary  delays 
in  the  processing  of  these  transfers  and. 
as  required  by  the  Act.  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  customer  account  transfers 
involving  eligible  mutual  fund  assets," 

NSCC's  proposal  combines  the 
advantages  of  the  Fund/SERV  and 
ACAT  Services,  thus  allowing  for  a 
greater  participant  control  over  the 
transfer  of  Fund/SERV  eligible  assets. 
As  the  Commission  has  stated  before. 
Fund/SERV  achieves  significant 
e^iciencies  for  broker-dealers  and 
mutual  funds  by  offering  a  centralized 
automated  facility  with  standard 
formats  for  processing  mutual  fund 
information.'^  The  Commission  also 
believes  that  the  ACAT  Service 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
by  "fo8ter[ing]  disciplined  broker-to- 
broker  communication  related  to 
cumbersome  account  transfers."  " 

NSCC's  proposal  will  allow  for  an 
efficient  information  sharing  process 
regarding  the  transfer  of  eligible  mutual 
fund  shares  through  the  ACATS  system. 
At  each  stage  of  the  transfer,  the  system 
will  provide  participants  with 
information  concerning  the  status  of  the 
transferred  assets  in  relation  not  only  to 
their  counterpart,  but  also  to  the 
participating  Fund  members.  NSCC  will 
achieve  this  constant  flow  of 
information  by  issuing  multiple  reports 
that  will  enable  participants  to  compare 
information  regarding  ^e  value  of 
transferred  assets  and  check  the 
accuracy  of  re-registration  instructions 


within  speciflc  time  frames.  In  addition, 
the  ACATS  communication  system  will 
also  serve  to  remind  participants, 
including  Fund  members,  of  those 
transfers  over  which  no  action  has  been 
taken.  For  this  reason,  the  Commission 
believes  that  the  effective 
communication  system  associated  with 
ACATS  will  improve  the  information 
sharing  process  among  participants  and 
therefore  expedite  the  transfer  of 
eligible  mutual  fund  shares. 

Participating  members'  ability  to 
transmit  data  through  Fund/SERV'a 
automated  environment  will  centralize 
the  processing  of  re-registration 
information  for  eligible  mutual  fund 
shares.  NSCC  will  transmit  transfer 
instructions  derived  by  either  NSCC  or 
the  receiving  member.  In  either  case, 
however,  the  information  must  be 
estabUshed  in  a  standardized  format 
before  the  initiation  of  a  transfer.  This 
procedure  will  minimize  delays 
associated  with  participant's  failure  to 
submit  complete  information  on  time. 

At  the  same  time,  the  processing  of 
transfers  involving  mutual  fund  assets 
through  Fund/SERVs  automated  system 
also  will  foster  cooperation  and 
coordination  with  "persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions,"  eliminating 
multiple  communications  and  settlement 
arrangements  between  broker-dealers 
and  Fund  members."  This 
simplification  will  reduce  the  risks  of 
failed  deliveries,  inadequate  transaction 
records,  operational  errors  and, 
ultimately,  financial  insolvency.*' 

NSCC's  proposal  allowing 
participants  to  use  Fund/SERV  as  part 
of  the  ACAT  Service  will  encourage  the 
use  of  new  data  processing  and 
communications  techniques  to  promote 
more  efficient,  effective  and  safe 
procedures  for  the  transfer  of  mutual 
fund  assets.  This  fostering  of  efficient 
means  of  communication  should  provide 
for  a  faster  transfer  of  mutual  fund 
assets  which  will,  in  turn,  give  investors 
more  timely  control  over  their 
transferred  assets.  For  these  reasons  the 
Commission  believes  that  NSCCs 
proposal  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
transfers  involving  eligible  mutual  fund 
assets  and  is  consistent  with  the  safety 
goals  embodied  in  section  17A  of  the 
Act.*' 


»•  See  IS  U.S.C  78q-l(a)(3)(F)  (1962). 

"  See  Securities  Exchange  Act  Release  No.  24068 
(February  la  1987)  52  FR  5.228  (February  19, 1967); 
See  also  Securities  Exchange  Act  Release  No.  26506 
(January  31. 1989)  54  FR  6.051,  6,052  (February  7, 
1968). 

**  Securities  Exchange  Act  Release  No.  22481. 
lupn  note  4.  at  41.275. 


»•  See  15  U.&C.  78<h-l(bK3)(F)  (1982). 

**  See  Securities  Exchange  Act  Release  No.  24088. 
supra  note  37,  at  S.230. 

♦•  Sea  15  U.S.C  78q-l(aMlXC)  (1982)  where,  with 
regards  to  the  clearance  and  settlement  of 
securities,  the  94th  Congress  found  that  "|n|ew  data 
processing  and  communications  techniques  create 

Conlirvuao 
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The  Commission  believes  that  the 
proposed  rule  change,  as  required  by  the 
Act.  gives  NSCC  an  increased  capacity 
to  safeguard  funds  in  its  custody  or 
control  or  for  which  it  is  responsible.*' 
While  NSCC  will  not  guarantee  the 
delivery  of  Fund/SERV  eligible  assets,  it 
will  collect  from  the  deliverer  the  value 
of  the  Fund/SERV  eligible  assets  being 
transferred  and  credit  the  receiver's 
settlement  account  This  procedure  will 
encourage  participants  to  expedite  the 
transfer  of  customer's  mutual  fund 
assets.  In  the  event  of  a  pending  or 
rejected  transfer,  moreover,  this 
procedure  will  provide  receiving 
members  with  the  value  of  the 
transferred  assets  until  the  dehvering 
member  can  obtain  re-registration  of  the 
assets  and  make  subsequent  delivery. 

NSCCs  proposal  to  collect  the  value 
of  the  transferred  assets  from  delivering 
members,  offers  protection  to  customers 
by  ensuring  constant  control  over  the 
value  of  the  assets  being  transferred.  At 
the  same  time,  however,  the  proposal 
also  protects  the  delivering  member's 
interests  because  it  retains  the 
safeguards  in  place  for  the  protection  of 
Fund/SERV  participants.  As  such, 
NSCC  can  require  the  return  of  any 
monies  credited  to  a  receiving  member's 
account  through  the  ACAT-Fund/SERV 
Services.*' 

Finally,  the  Commission  believes  that 
NSCCs  proposed  rule  change  furthers 
the  development  of  a  National 
Clearance  and  Settlement  System 
("National  System").**  The  proposal 
encourages  settlement  of  transfers 
among  broker-dealers  in  a  clearing 
agency  environment,  thus  contributing 
to  reduce  physical  movements  of 
certificates  in  connection  with  transfer 
settlements  among  broker-dealers.*' 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b](2]  of  the  Act,  that  the 


the  opportunity  ior  more  efficient,  effective,  and 
safe  procedures  for  clearance  and  settlement" 
(emphasis  added). 

«•  See  16  U.aC  7»(}-l(aH3)(A)  (1982). 

**  NSCC  Rule*.  Addendum  a  at  1  aee  also 
SecuritiM  Exdiinga  Act  Rataaae  No.  24227  (Mardt 
17. 1987).  S2  FR  SAn.  SM«  POarch  25. 1987). 

**  Section  17A(al{2).  15  U.S.C  78q-l[a)(2),  direcU 
tha  Commission  to  use  its  authority  to  facilitate  the 
establishment  of  •  National  System  in  order  to  not 
only  "bolster  sagging  investor  confidence  but  also  to 
assure  that  the  country  maintains  *  strong,  effective 
and  efTiciem  capital  raising  and  capital  allocating 
system  in  the  yi^T%  ahead. '  SEN.  REP.  NO.  75,  9«th 
Cong.,  1st  SeM.*  11975). 

**  See  Securi'ie*  Exchange  Act  Release  No.  16800 
Hum  17.  laeo).  4&  FR  41,82a  41.923  ()une  23, 1980) 
(Release  setting  forth  the  standards  to  b*  followed 
by  tha  DiviRion  of  Market  Refruiation  when 
recoiniending  ipeciric  action  to  the  Conmisaion 
regarxliiig  the  i«fistration  of  clearing  agendes). 


proposed  rule  filing  (SR-NSCC-«9-12) 
be,  and  is  hereby,  approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-(12)  (1988), 
lonathan  C.  Kabt, 
Secretary. 
[FR  Doc.  89-27819  Filed  11-27-89;  8:45  am) 
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Altied  Capital  Corporation,  et  al^ 
Notice  of  Application 

November  17, 1989, 

agency:  Securities  and  Exchange 

Commission  ("SEC). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

Applicants:  Allied  Capital  * 

Corporation  ("Allied  Capital"),  Allied 
Advisory  Inc.  ("Allied  Advisory"). 
Allied  Management  Partners 
("Management  Partners").  Allied 
Venture  Partnership  ("Venture  Fund") 
and  Allied  Technology  Partnership 
('Technology  Fund"). 

Relevant  1940  Act  Section:  Order 
requested  under  sections  17(b]  and  17(d) 
of  the  Act  and  Rule  17d-l  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  permittinig  certain  joint 
transactions  and  arrangements  relating 
to  a  proposed  extemalization  of  the 
presently  internalized  management 
functions  of  Allied  Capital. 

Filing  Dates:  The  application  was 
filed  on  October  19, 1988,  with 
amendments  thereto  on  April  18, 1989, 
October  25, 1989,  and  November  15, 
1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  18, 1980,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADODESSES:  Secretary,  SEC  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  1668  K  Street  NW.,  Suite 
901.  Washington.  DC  20006. 


FOn  FURTHER  INFORMATION  CONTACT: 

Stuart  Norwich  (202)  272-3035,  or  Karen 
L  Skidmore.  Branch  Chief.  (202)  272- 
3023  (Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMA-HON:  The 

follovtring  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  either  by  going  to  the 
SECs  Public  Reference  Branch  or 
contacting  the  SECs  commercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 

Applicants'  Representatioa 

1.  Allied  Capital  is  a  closed-end,  non- 
diversified  investment  company 
registered  under  the  Act  It  is  a  holding 
company  engaged  in  providing  venture 
capital  financing  to  small  businesses 
through  four  wholly-owned  subsidiaries 
also  registered  as  closed-end  investment 
companies.  Allied  Capital  is  therefore 
basically  a  shell,  virtually  all  of  its 
public  venture  capital  operations  are 
transacted  through  its  investment 
company  subsidiaries.  Allied  Capital  did 
not  elect  business  development 
company  ("BDC")  status  upon  the 
adoption  of  the  1970  amendments  to  the 
Act  concerning  BDCs.  because  it 
preferred  not  to  lose  the  pass-through 
tax  treatment  accorded  by  virtue  of  the 
Internal  Revenue  Code.  Nevertheless. 
Allied  Capital  is  still  considering 
whether  it  would  be  advantageous  to 
elect  BDC  status  and  it  may,  at  some 
future  time,  do  so. 

2.  Allied  Advisory,  a  registered 
investment  adviser  and  a  wholly-owned 
subsidiary  of  AlUed  Capital  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  Allied  Advisory  has  a  50  percent 
interest  in.  and  is  the  general  partner  ot 
Management  Partners,  which  is  the 
general  partner  of  Venture  Fund  and 
Technology  Fund  (the  "Venture 
Partnerships").  The  Venture 
Partnerships  were  formed  to  manage  the 
assets  of  institutional  investors. 
Management  Partners  contributed  1%  of 
the  capital  of  each  Venture  Partnership, 
one  half  of  which  was  furnished  by 
Allied  Advisory. 

3.  Pursuant  to  advisory  agreements 
with  the  Venture  Partnerships,  Allied 
Advisory  provides  investment  advice 
and  administrative  services  to  them. 
Allied  Advisory  also  provides 
investment  advisory  and  administrative 
services  to  Allied  Capital  and  its 
investment  company  subsidiaries. 
Neither  Allied  Capital  nor  any  of  it> 
investment  company  subsidiaries  have 
any  direct  employees.  All  iterating 
assets  are  owned  by  AUied  Advisory, 
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including  desks,  chairs,  and  computers; 
leases  are  also  in  the  name  of  Allied 
Advisory.  Each  quarter  Allied  Advisory 
bills  Allied  Capital  and  its  investment 
company  subsidiaries  for  their  directly 
attributable  expenses  and  for  their 
proportional  share  of  the  general 
expenses  of  Allied  Advisory  incurred 
during  the  quarter. 

4.  Applicants  propose,  subject  to  the 
approval  of  Allied  Capital's 
shareholders,  to  externalize  the 
management  of  Allied  Capital  by 
"spinning  off  Allied  Advisory.  Under 
the  plan,  shares  of  Allied  Advisory  will 
be  distributed  to  shareholders  of  Allied 
Capital;  they  would  receive  shares  of 
Allied  Advisory  equal  to  the  number  of 
shares  of  Allied  Capital  owned.  Upon 
effectuation  of  the  spin-off.  Allied 
Advisory  is  expected  to  have 
approximately  3,000  shareholders,  all  of 
whom  will  also  be  shareholders  of 
Allied  Capital.  Immediately  after  the 
spin-off,  the  shares  of  Allied  Advisory 
will  be  tradeable  in  the  over-the-counter 
market.  Once  Allied  Advisory  shares 
begin  trading,  that  identity  of  ownership 
may  change. 

5.  Pursuant  to  shareholder  approval. 
Allied  Capital  would  then  retain  Allied 
Advisory  to  provide,  pursuant  to 
contract,  the  services  previously 
provided  by  it  as  a  subsidiary  of  Allied 
Capital.  The  only  change  in  Allied 
Advisory's  relationship  with  Allied 
Capital  will  be  that  the  services 
previously  rendered  to  Allied  Capital  in 
an  internalized  structure  will  be 
provided  under  the  terms  of  an 
investment  advisory  and  administrative 
services  agreement.  That  agreement  will 
contain  a  provision  to  the  effect  that  the 
manager  will  not  undertake  any 
conflicting  duties  of  loyalty  which  would 
affect  its  prior  fiduciary  duty  to  Allied 
Capital.  Allied  Advisory  will  also 
manage  the  business  affairs  of  Allied 
Capital.  As  compensation.  Allied 
Capital  will  pay  an  amount  to  cover  its 
specifically  attribuble  expenses  plus  an 
amount  equal  to  2.5%  (on  an  annual 
basis]  of  Allied  Capital's  consolidated 
assets. 

6.  Allied  Advisory  will  render  the 
same  "significant  managerial 
assistance"  to  portfolio  companies  that 
it  currently  provides  as  a  wholly-owned 
subsidiary  of  Allied  Capital.  Allied 
Advisory,  in  addition  to  managing 
Allied  Capital  and  the  two  Venture 
Partnerships,  will  endeavor  to  expand 
its  advisory  business  to  include  other 
registered  investment  companies  and 
other  funds.  It  is  anticipated  that  this 
expansion  of  Allied  Advisory's  business 
will  result  in  greater  profitability  of 
Allied  Adviscry  that  will  benefit  the 


shareholders  of  Allied  Capital  who  will 
become  the  original  shareholders  of 
Allied  Advisory,  while  also  providing 
financial  incentives  to  attract  and  retain 
qualified  personnel. 

7.  The  board  of  directors  of  Allied 
Capital  is  comprised  of  14  persons,  10  of 
whom  are  not  interested  persons  of 
Allied  Capital.  The  board  received  no 
reports  from  financial  consultants  and 
outside  coimsel;  however,  numerous 
discussions  regarding  the  details  of  the 
extemalization  proposal  occurred. 
These  included  discussions  with  venture 
capital  advisory  and  consulting  firms 
regarding  the  reasonableness  of  a  2.5% 
advisory  fee;  discussions  with  a  mutual 
fund  consulting  firm  regarding  the  value 
of  Allied  Advisory;  and  discussions  with 
law  firms  and  an  accounting  firm 
regarding  the  tax,  securities,  and 
accounting  issues  involved  with  the 
spin-off  proposal.  The  board  also 
considered  the  fact  that  the  indirect 
interest  in  the  profits  of  the  Venture 
Partnerships  would  not  be  available  to 
future  shareholders  of  Allied  Capital 
after  the  spin-off,  although  the  future 
shareholders  of  Allied  Capital  will 
purchase  shares  based  on  the  then- 
existing  structure  of  the  company.  The 
board  approved  the  extemalization 
proposal  because  it  should  result  in 
advantages  to  shareholders  from:  (a) 
Direct  ownership  of  Allied  Advisory, 
which  would  mean  shareholders  could 
immediately  receive  any  profits 
resulting  from  Allied  Advisory  by 
trading  their  shares  in  the  over-the- 
counter  market;  (b)  lower  advisory  costs 
to  Allied  Capital,  based  on  figures, 
summarized  in  the  application,  showing 
a  reduction  in  advisory  costs  were  the 
spin-off  to  occur  (c)  increased  assets 
under  management  (by  acquiring 
additional  advisory  clients)  without 
concomitant  increases  in  administrative 
costs;  (d)  personnel  incentives;  and  (e]  a 
simpler  corporate  structure. 

8.  On  October  24, 1983,  Allied  Capital 
obtained  a  Commission  order  to  permit 
the  estabhshment  of  an  executive 
compensation  plan  providing  for  the 
issuance  of  stock  options  to  certain 
officers  and  permitting  loans  to  such 
officers  to  facilitate  their  exercise  of  the 
options.  See  Investment  Company 
Release  No.  13595  (Oct.  23, 1983).  The 
shareholders  of  Allied  Capital 
authorized  its  stock  option  plan  on 
December  20, 1983,  which  provides  for 
the  granting  of  options  for  up  to  466.750 
shares  of  stock.  Under  the  terms  of  the 
extemalization  proposal,  the  stock 
option  plan  would  remain  intact 

9.  On  September  17, 1985.  Allied 
Capital  obtained  a  Commission  order  to 
permit  the  establishment  of  Venture 


Fund  and  on  June  30, 1987,  it  obtained  a 
Commission  order  to  permit  the 
establishment  of  Technology  Fund 
("Partnership  Orders").  See  Investment 
Company  Release  Nos.  14725  (Sept.  17, 
1985)  and  15833  (June  30. 1987).  The 
Partnership  Orders  permitted  various 
affiliated  transactions  associated  with 
the  activities  of  the  Ventiire 
Partnerships,  including  their  co- 
investing  with  Allied  Capital  in  portfolio 
companies.  Under  the  terms  of  these 
orders,  co-participation  in  investments 
may  occur  under  specific  conditions 
meant  to  ensure  fairness  to  Allied 
Capital,  and  allocation  decisions  were 
required  to  be  approved  by  a  majority  of 
Allied  Capital's  directors  who  had  no 
personal  interest  in  the  Venture 
Partnerships.  After  the  spin-off  of  Allied 
Advisory,  the  relationship  between 
Allied  Capital  and  the  Venture 
Partnerships  will  continue  as  before, 
including  the  co-investing. 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the 
distribution  of  shares  of  Allied  Advisory 
to  shareholders  of  Allied  Capital, 
including  the  distribution  of  shares  to 
affiliates  of  Allied  Capital,  falls  within 
the  purview  of  Rule  17a-5  under  the  Act 
However,  the  Division  has  taken  the 
position  that  Rule  17a-5  only  apphes  to 
pro  rata  distributions  of  an  investment 
company's  portfolio  securities.  See 
Chicago  Milwaukee  Corporation  (pub. 
avail.  Dec.  16, 1988)  ("Chicago  Letter"). 
Allied  Advisory,  as  a  whoUy-owned 
subsidiary  of  Allied  Capital,  probably 
would  not  be  deemed  a  "portfolio 
security"  of  Allied  Capital.  Based  on  the 
Chicago  Letter,  Applicants  believe  a 
question  exists  as  to  whether  the 
distribution  of  shares  of  Allied  Advisory 
to  the  shareholders  of  Allied  Capital  is 
covered  by  Rule  17a-5.  Applicants, 
therefore,  request  an  exemption 
pursuant  to  section  17(b)  of  the  Act 
Applicants  contend  this  exemptive  relief 
under  section  17(b)  is  warranted 
because  the  transfer  of  assets 
represented  by  the  distribution  of  shares 
of  Allied  Advisory,  for  purposes  of 
analysis  under  the  Act  is  merely 
technical.  The  shareholders  of  AlUed 
Capital  are  not  having  anything 
transferred  away  from  them:  whereas 
before  the  spinoff  they  owned  Allied 
Advisory  indirectly,  after  the  spin-off, 
they  will  own  Allied  Advisory  directly. 

2.  Allied  Advisory  owns  all  of  the 
furniture,  furnishings  and  equipment 
used  by  Allied  Capital;  it  also  owns  a 
general  partner  interest  in  Management 
Partners.  Nothing  in  the  proposed 
transactions  will  alter  those  ownership 
Lnterests  and  obligations.  Applicants 
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believe  that  any  transfer  of  ownership  of 
these  interests  based  on  the  proposed 
transactions  is  subsumed  into  the 
distribution  of  shares  of  Allied 
Advisory.  Therefore.  Applicants  are  not 
requesting  specific  exemptive  relief 
under  section  17(b)  permitting  the 
transfer  of  such  other  property. 

3.  Allied  Capital,  Allied  Advisory, 
Management  Partners,  Venture  Fund, 
and  Technology  Fund  are  affiliates  of 
each  other  because  of  their  control 
relationships  with  each  other.  The 
participation  of  the  entities  in  the 
proposed  transaction  and  the  entry  into 
new  contractual  arrangements  may. 
therefore,  constitute  a  "joint  enterprise 
or  other  joint  arrangement"  within  the 
meaning  of  section  17(d)  of  the  Act  and 
Rule  17d-l  thereimder.  Applicants  seek 
an  order  pursuant  to  Rule  17d-l 
permitting  the  proposed  transactions. 
Applicants  assert  that  the  terms  of  the 
transactions  are  not  less  advantageous 
to  Allied  Capital  or  its  controlled 
companies  than  to  other  participants. 
Applicants  state  the  Allied  Capital's 
board  carefully  considered  the  effect  of 
the  proposed  extemalization  and 
determined  that  the  shareholders  would 
derive  greater  benefits  from  the  direct 
ownership  of  Allied  Advisory  than  the 
indirect  benefit  derived  from  Allied 
Advisory's  general  partner  interest  in 
Management  Partners.  Applicants  also 
assert  that  the  proposal  should  result  in 
reduced  advisory  costs  and  greater 
assets  under  management  which  should 
result  in  greater  profits  for  AlUed 
Advisory  inuring  to  the  benefit  of  its 
shareholders. 

4.  Applicants  submit  that  their 
extemalization  proposal  is  so  free  fi-om 
potential  manipulation,  that  compared 
to  the  prior  applications  granted  by  the 
Conunission,  the  conditions  established 
in  those  applications  are  inappropriate 
here.  Applicants*  proposal  does  not 
involve  a  transfer  of  economic  benefit 
away  from  public  investment  company 
shareholders  to  private  entities 
controlled  by  affiliates.  The 
shareholders  of  Allied  Capital  will  be 
the  owners  of  the  entity  that  will 
provide  the  advisory  and  management 
services. 

Applicants'  Conditions 

Applicants  agree  that  any  exemptive 
relief  be  subject  to  the  following 
conditions: 

1.  Allied  Advisory  will  not  increase 
the  fee  charged  AlUed  Capital  for  two 
years. 

2.  An  independent  valuation  report  of 
Allied  Advisory  will  be  completed  prior 
to  the  spin-off. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katx, 

Secretary. 

[FR  Doc.  89-27823  Filed  11-27-89;  8:45  am) 
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Barclays  Bank  PLC;  Notice  of 
Application 

November  20, 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act") 

Applicant-  Barclays  Bank  PLC 
("Barclays"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  Section  17(f). 

Summary  of  Application:  Barclays 
requests  an  order  to  permit  a  foreign 
subsidiary  and  a  foreign  securities 
depository  to  maintain  securities  and 
other  assets  of  United  States  investment 
companies.  If  granted,  the  order  would 
amend  a  prior  order  (Investment 
Company  Act  Release  No.  16536,  August 
24, 1988)  which  permitted  Barclays  and 
any  registered  investment  company  or  a 
custodian  for  such  investment  company 
to  maintain  securities  in  the  custody  of 
certain  of  Barclays'  foreign  subsidiaries. 

Filing  Dates:  ITie  Application  was 
filed  on  February  7, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
•  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  tlie  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  15, 1989,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Barclays  Bank  PLC,  54  Lombard  Street 
London  EC3P  3AH,  England,  or  Paul  B. 
Ford,  Jr.,  Esq.,  Simpson  Thacher  & 
Bartlett  425  Lexington  Avenue,  New 
York,  New  York  10017. 
FOR  FURTHER  INFORMATION  CONTACT. 

James  E.  Banks,  Staff  Attorney  (202) 


272-3026,  or  Max  Berueffy,  Branch  Chief 
(202)  272-3016  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Barclays  is  a  company  organized 
and  existing  under  the  laws  of  the 
United  Kingdom.  Barclays,  one  of  the 
ten  clearing  banks  in  the  United 
Kingdom,  is  authorized  and  regulated  by 
the  Bank  of  England.  It  is  regulated  in 
the  United  States  as  a  bank  holding 
company  and  is  subject  to  the  United 
States  Intemational  Banking  Act  of  1978. 
Barclays'  New  York  branch  is  licensed 
by  the  Superintendent  of  Banks  of  the 
State  of  New  York  and  is  qualified  to  do 
business  in  accordance  with  the 
provisions  of  Article  V  of  the  Banking 
Law  of  the  State  of  New  York. 

2.  Barclays  Bank  Australia  Limited 
("Barclays  Austraha").  an  AustraUan 
merchant  bank,  is  a  wholly-owned, 
direct  subsidiary  of  Barclays.  It  provides 
custodial  services  through  its  subsidiary, 
Barclays  Australian  Custodian  Services 
Limited.  Barclays  states  that  Barclays 
Australia  is  experienced,  capable,  and 
well  qualified  to  provide  custodial 
services  to  registered  investment 
companies,  and,  under  the  foreign 
custody  arrangements  proposed,  the 
protection  of  investors  would  not  be 
diminished. 

3.  Frankfurter  Kassenverein  A.G. 
("Frankfurter  Kassenverein")  is  one  of 
seven  depository  and  clearing  agencies 
in  West  Germany,  each  of  which 
services  a  particular  stock  exchange. 
Barclays  states  that  Frankfurter 
Kassenverein  is  experienced,  capable 
and  well  qualified  to  provide  custodial 
services  to  registered  investment 
companies,  and  under  the  foreign 
custody  arrangements  proposed,  the 
protection  of  investors  would  not  be 
diminished. 

Applicant's  Legal  Conclusions 

1.  Barclays  meets  the  requirements  in 
Rule  17f-5  under  the  1940  Act  of  an 
"eligible  foreign  custodian"  because 
Barclays  is  a  regulated  bank  under  the 
laws  of  England  and  has  shareholders' 
equity  in  excess  of  the  pound  sterling 
equivalent  of  the  rule's  $200  million 
requirement.  Barclays,  however, 
requests  this  order  because  the 
proposed  foreign  custodians  are  not 
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"eligible  foreign  custodians"  under  the 
rule. 

2.  Barclays  Australia  is  not  an 
"eligible  foreign  custodian"  because  it 
does  not  satisfy  the  rule's  $200  million 
shareholders'  equity  requirement 
Although  Barclays  Australia  has  assets 
in  excess  of  $1.5  billion,  it  only  has 
shareholders'  equity  of  approximately 
$122  million.  However,  Barclays 
believes  that  the  terms  of  the  proposed 
foreign  custodial  arrangements  will 
adequately  protect  United  States 
registered  investment  companies  and 
their  shareholders  against  loss.  Barclays 
will  remain  liable  for  the  performance  of 
the  duties  and  obligations  delegated  to 
Barclays  AustraUa  as  well  as  the  losses 
relating  to  the  bankruptcy  or  insolvency 
of  Barclays  Australia.  The  risks 
associated  with  foreign  investment 
however,  will  remain  with  the 
investment  companies  (wdiich  will 
presumably  disclose  any  such  material 
risks  to  investors).  The  relief  requested 
is  similar  to  that  previously  granted  with 
regard  to  Barclays'  other  subsidiaries. 
See  Barclays  Bank  PLC  Investment 
Company  Act  Release  No.  16536  (Aug. 
24, 1988). 

3.  Frankfurter  Kassenverein  is  not  an 
"eligible  foreign  custodian"  because  it  is 
not  the  central  or  transnational  system 
for  the  handling  of  securities  in  West 
Germany,  as  required  by  the  rule. 
Frankfurter  Kassenverein  services  the 
Frankfurt  Stock  Exchange,  the  largest 
and  most  active  of  the  German  stock 
exchanges.  Virtually  all  domestic  and 
foreign  banks  engaged  in  the  securities 
business  in  Frankfurt  are  members  of 
Frankfurter  Kassenverein.  The 
Commission  has  issued  three  previous 
orders  permitting  United  States 
investment  companies  to  maintain 
securities  and  other  assets  with 
Frankfurter  Kassenverein.  See  Morgan 
Guaranty  Trust  Company  of  New  York. 
Investment  Company  Act  Release  No. 
16080  (Oct  27. 1987);  Citibank.  N.A.. 
Investment  Company  Act  Release  No. 
15617  (Mar.  11, 1987^  and  State  Street 
Bank  and  Trust  Company,  Investment 
Company  Act  Release  No.  14698  (Aug. 
28, 1965). 

4.  Barclays  submits  that  the  requested 
relief  is  necessary  or  appropriate  in  the 
pubhc  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  1940  Act 

Applicant's  Comfitions 

If  the  requested  order  is  granted, 
Barclays  agrees  to  the  following 
conditions: 

1.  Barclays  AustraUa  will  satisfy  the 
requirements  of  Rule  17f-5  in  all 


respects  other  than  with  regard  to 
shareholders'  equity. 

2.  Frankfurter  Kassenverein  will 
satsify  the  requirements  of  Rule  ITfS  in 
all  respects  other  than  the  requirement 
that  securities  depositories  must  be  the 
central  system  or  transnational  system 
for  the  handling  of  securities  or 
equivalent  book-entries  in  the  relevant 
coimtry. 

3.  Securities  of  United  States 
investment  companies  will  be 
maintained  with  Barclays  Australia  only 
in  accordance  with  a  three-party 
contractual  agreement  required  to 
remain  in  eHect  at  all  times  during 
which  Barclays  Australia  fails  to  satisfy 
all  of  the  requirements  of  Rule  17f-5. 
between  Barclays,  Barclays  Australia, 
and  the  United  States  investment 
company  or  the  custodian  for  a  United 
States  investment  company.  Pursuant  to 
the  terms  of  this  agreement  Barclays 
would  provide  specified  custodial  or 
sulxnistodial  services  for  the  United 
States  investment  company  or  custodian 
and  would  delegate  to  Barclays 
Australia  such  of  Barclays'  duties  and 
obligations  as  would  be  necessary  to 
permit  Barclays  Australia  to  hold  in 
custody  in  the  country  in  which  it 
operates,  the  securities  of  the  United 
States  investment  company  or 
custodian.  The  agreement  would  further 
provide  that  Barclays'  delegation  of 
duties  to  Barclays  Australia  would  not 
relieve  Barclays  of  any  responsibility  to 
the  United  States  investment  company 
or  custodian  for  any  loss  due  to  such 
delegation  except  such  loss  as  may 
result  from  political  risk  (e.g.,  exchange 
control  restrictions,  confiscation, 
expropriation,  nationalization, 
insurrection,  civil  strife  or  armed 
hostilities)  and  other  risks  of  loss 
(excluding  bankruptcy  or  insolvency  of 
Barclays  Australia)  for  which  neither 
Barclays  nor  Barclays  Australia  would 
be  liable  under  Rule  17f-5  (e.g.,  despite 
the  exercise  of  reasonable  care,  loss  due 
to  acts  of  God.  nuclear  incident  and  the 
like). 

For  tlie  CommitBion.  by  the  Division  of 
Inveatmeot  Management  pursuant  to 

delegated  eutliority. 

Jonathaa  C.  Kats, 

Secretary. 

[FR  Doc.  60-27820  FUed  1i-^-»,  8:45  am] 
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[ReL  Na  IC-1722*;  S1 1-4147] 

Integrated  Corporate  Inveetora  Fund, 
Inc.;  Applieatton  for  Deregietration 

November  20, 1989. 

AQCMCV:  Securities  and  Exdiange 
Commisnon  ("SEC'). 


action:  Notice  of  application  iar 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant  Integrated  Corporate 
Investors  Fund,  Inc  ("Applicant"). 

Relevant  1940  Act  Section:  Section 
8(0. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act 

Filing  Dates:  The  application  on  Form 
N-6F  was  filed  on  January  23, 1989,  and 
an  amendment  was  filed  on  November 
6,1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
December  19, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
address:  Secretary,  SEC  450  5th  Street 
NW,  Washington,  DC  20549.  Applicant 
10  Union  Square  East  New  York,  New 
York  10003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Copeland,  Legal  Technician. 
(202)  272-3009,  or  Stephanie  Monaco, 
Branch  Chief  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  RepresentatioDS 

1.  Applicant  is  an  open-end 
diversified  management  company  which 
registered  as  an  investment  company 
under  the  1940  Act  and  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  on  November  2, 
1984.  Applicant's  registration  statement 
became  effective  in  February  1985,  at 
which  time  Applicant  commenced 
offering  its  shares. 

2.  Due  to  unstable  and  volatile 
conditions  in  the  preferred  equity 
markets.  Applicant's  assets  were 
reduced  to  cash  instruments. 

3.  Prior  to  September  16, 1988,  all 
public  securityholders  voluntarily 
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-  redeemed  or  exchanged  shares  at  the 
then  current  net  asset  value  in 
accordance  with  Applicant's  registration 
statement  Applicant  discontinued  sale 
of  shares  on  September  15, 1988.  On 
September  30, 1988,  Applicant  had 
outstanding  5,382.592  shares  with  a  net 
asset  value  per  share  of  $20.09. 

*4.  On  October  27, 1988,  Applicant's 
Board  of  Directors  adopted  a  plan  of 
hquidation.  At  a  Special  Meeting  held 
on  October  31, 1988.  the  remaining 
shareholder.  Integrated  Resources,  Inc., 
approved,  by  proxy,  the  liquidation  of 
Applicant,  and  on  November  15, 1988,  it 
redeemed  its  shares. 

5.  Applicant  filed  a  Certificate  of 
Dissolution  with  the  State  of  Maryland 
on  October  31, 1988. 

6.  Applicant  is  not  a  party  to  any 
current  or  pending  htigation  or 
administrative  proceedings,  and  does 
not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  to 
effectuate  the  winding-up  of  its  business 
and  affairs. 


'n969 


For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc  89-27822  Filed  ll-27-«9;  8:45  am] 

Mixma  cooc  m>io-oi-« 

IR«L  Na  IC-17230;  FN*  Na  811-4301] 
The  Insurers  Series  Fund,  Inc. 

November  20, 1989. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC  or  'Commission"). 
action:  Notice  of  Application  for  an 
Order  under  section  8(f)  of  the 
Investment  Company  Act  of  1940  ("the 
1940  Act"). 

Applicant:  The  Insurers  Series  Fund, 
Inc.  ("Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  under  section  6(0  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  April  10, 1989  and  amended  on 
November  3, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  14, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 


Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant  the  Insurers  Fund,  Inc.,  c/o 
Joseph  H.  Haggerty.  Esq.,  I.CJl. 
Financial  Services,  Inc.,  4211  Norboume 
Blvd.,  Louisville,  KY  40207. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  V.  Wible,  Staff  Attorney,  at 
(202)  272-2026  or  Clifford  E.  Kirsch, 
Acting  Assistant  Director,  at  (202)  272- 
2060  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  sunmiary  of  the 
application;  the  complete  application  is 
available  for  a  free  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicant's  Representations 

1.  The  Applicant  is  registered  under 
the  1940  Act  as  an  open-end,  diversified 
management  investment  company.  The 
Applicant's  registration  statement  on 
Form  N-IA,  filed  on  May  14, 1985, 
became  effective  on  February  7, 1986. 
The  initial  public  offering  commenced  ' 
on  February  21. 1986. 

2.  The  Applicant  served  as  an 
underlying  investment  medium  for 
certain  variable  universal  life  insurance 
poUcies  issued  by  LifeFund  Account 
("LifeFund").  LifeFund  is  a  separate 
account  of  Southwestern  Life  Insurance 
Company  ("Southwestern")  and  is 
registered  as  a  unit  investment  trust 
under  the  1940  Act 

3.  On  April  10, 1989,  pursuant  to  an 
order  of  the  Commission  under  section 
26(b]  of  the  1940  Act  shares  of  Advisors 
Management  Trust  ("AMT').  a 
Massachusetts  business  trust  registered 
as  an  open-end,  diversified  management 
investment  company,  were  substituted 
for  those  shares  of  the  Applicant  held  by 
LifeFund.  The  transaction  was  effected 
by  LifeFund  redeeming  its  shares  of  the 
Applicant  and  using  the  proceeds  to 
purchase  shares  of  AMT  at  net  asset 
value.  The  Applicant  represents  that  no 
assets  attributable  to  policyholder 
accounts  have  been  retained. 

4.  The  Applicant  has  no  debts  or 
outstanding  liabilities,  is  not  a  party  to 
any  litigation  or  administrative 
proceedings,  and  is  not  now  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  89-27821  Filed  11-27-89;  8:45  am] 
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[R«L  No.  IC-1722S;  Rle  Na  811-5363] 

Variable  Account  A  of  Skandia  Ufa 
America  Corp. 

November  17, 1989. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

Applicant-  Variable  Account  A  of 
Skandia  Life  America  Corporation. 

Relevant  1940  Act  Section:  Order 
requested  under  section  8(0. 

Summary  of  Application:  Applicant 
requests  an  order  under  section  8(0  of 
the  1940  Act  declaring  that  it  has  ceased 
to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  April  17, 1989  and  amended  on 
September  22. 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
apphcation.  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
December  12, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  5th  Street 
NW.,  Washington.  DC  20549.  Applicant 
Tower  One  Corporate  Drive,  Shelton, 
Connecticut  06484. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Stam,  Staff  Attorney,  (202)  272- 
3017  or  Clifford  E.  Kirsch.  Acting 
Assistant  Director,  (202)  272-2061 
(Office  of  Insurance  Products  and  Legal 
Compliance,  Division  of  Investment 
Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  which  may  be 


48970 


Federal  Register  /  Vol  54.  No.  227  /  Tuesday,  November  28,  1989  /  Notices 


contacted  at  (800)  231-3282  (Maryland 
(303)  25J-4300). 

Applicant's  Representations 

1.  On  October  16, 1987,  Applicant  Hied 
Form  ftMA  to  register  under  the  1940 
Act  as  a  unit  investment  trust  Applicant 
also  filed  a  registration  statement  under 
the  Securities  Act  of  1933  on  October  18, 
1987.  Applicant  had  planned  to  issue 
variable  life  insurance  contracts,  but  its 
registration  statement  did  not  become 
effective  and  Applicant  never  made  a 
public  offering  of  the  contracts. 

2.  Skandia  Life  America  Corporation 
authorized  the  formation  and 
registration  of  Applicant  on  May  25, 
1987,  and  duly  authorized  the 
deregistration  of  Applicant  on  May  31, 
1988. 

3.  The  Applicant  has  not  within  the 
last  18  months  transferred  any  of  its 
assets  to  a  separate  trust  the 
beneficiaries  of  which  were  or  are 
securityholders  of  Applicant 

4.  AppUcant  has  not  been  dissolved, 
liquidated  or  merged,  and  there  have 
been  no  distributions  to  securityholders 
of  Applicant  made  in  connection  with 
the  winding  up  of  its  affairs. 

5.  As  of  the  date  of  filing  this 
application,  applicant  has  not  conducted 
any  business,  has  no  assets,  debt  or 
other  liabilities,  has  no  shareholders  and 
is  not  now  engaged,  nor  does  it  propose 
to  engage  in  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affairs.  Applicant  is 
not  a  party  to  any  Utigation  or 
administrative  proceeding. 

6.  Applicant  does  not  propose  to 
engage  in  any  business  activities,  other 


than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  was  created  in 
connection  with  Skandia  Life  America 
Corporation's  intention  to  offer  and  sell 
variable  life  Insurance  contracts.  No 
such  contracts  or  any  other  securities 
were  offered  or  sold  by  Applicant 

For  the  Conunission.  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

lonatihan  G.  Katz. 

Secretary. 

[FR  Doc.  »-27824  Filed  11-27-89;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Llc«ns«  Na  04/04-0248] 

Mariner  Venture  Capital  Corp.; 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  September  2, 1988,  a  notice  was 
published  in  the  Federal  Re^jster  (52  FR 

49633)  stating  that  an  application  has 
been  filed  by  Mariner  Venture  Capital 
Corp.,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1989))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  Monday,  October  2, 
1988  to  submit  their  comments  to  SBA. 
No  comments  were  received. 

Notice  is  hereby  given  that  pursuant 
to  Section  301(c)  of  the  Small  Business 


Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  04/04-0248  on 
October  2, 1988,  to  Mariner  Venture 
Capital  Corp.;  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance     * 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  17, 1S89. 
Robert  G.  Linelierry, 
Deputy  Associate  Administrator  for 
Investment 
(FR  Doc.  89-27759  Filed  11-27-89;  8:45  am] 
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[AppUealion  No.  02/02-6530] 

Application  for  License  To  Operate  as 
a  Small  Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1989))  by 
SYL  Capital  Corp.  (the  Applicant),  805 
King  Georges  Post  Road,  Fords,  New 
Jersey  08863,  for  a  license  to  operate  as 
a  small  business  investment  company 
(SBIC)  under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act]  (15  U.S.C.  661  et 
seq.),  and  the  Rules  and-Reg\ilations 
promulgated  thereunder. 

The  proposed  officers,  directors,  and 
shareholders  of  the  Applicant  are  as 
follows: 


Name  and  address 


Title  or  relationship 


Percentage 

of  aharee 

ommed 


So-Yi  Un,  6  Lorl  Lane.  Hotmdel.  UJ  07733 ...._ 

Pt-Luan  Lin,  «  Lori  Lane,  Holnnde),  NJ  07733. 

Edward  X  Chrvala.  1709  Riviera  Court  Point  Pleasant  NJ  08742. 

Jen- Yang  Un,  215  Dock  Street  Un»o  Beach,  NJ  07735 

Huei-Ju  Lin  Chu.  1231  Inwood  Terrace.  Fort  Lee,  NJ  07024 

Huei  Chion  Un,  RR1,  Box  216a  Hainpten,  MA  04444 


Presidanl/Martfiger /Director . 


Secretary /Treasurer/Director... 
Assistant  to  President .. 

Director 

Chaimian/Oiractor 

Director 


60 

28 

0 

1 

20 

1 


The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  New  Jersey. 
As  a  small  business  investment 
company  under  Section  301(d)  of  the 
Act  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Act  and  will  provide  assistance  solely  to 


small  concerns  which  will  contribute  to 
a  well  balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 


including  profitability  and  financial 
soundness  is  accordance  v\rith  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  pereon 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment  Small  Business 
Administration.  1441  "L"  Street  NW., 
Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
pubUshed  in  a  newspaper  of  general 
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circulation  in  the  Fords,  New  Jersey 
area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  17. 1989. 

Robert  G.  Unebeny, 

Deputy  Associate  Administrator  for 
Investment 

[FR  Doc  89-27780  Filed  11-27-89;  8:45  am) 

mUJNO  COOC  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Yute  Ar  Aaslia,  Inc^ 
Under  Subpar*  0  ♦o  Resume  Air 
Service  under  its  Section  401 
Certificate 

AQENCY:  Department  of  Transportation. 

action:  Notice  of  Order  to  Show  Cause 
(Order  89-11-46),  Docket  46163. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  that  Yute  Air 
Alaska,  Inc.,  continues  to  be  fit  to 
operate  pursuant  to  its  section  401 
certificate  authorizing  it  to  engage  in 
interstate  and  overseas  air 
transportation  of  persons,  property  and 
mail  for  a  period  of  one  year. 

date:  Persons  wishing  to  file  objections 
should  do  so  no  later  than  December  6, 
1989. 

ADDRESS:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
46163  and  addressed  to  the 
Docimientary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56.  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  November  21. 1989. 
leffrey  N.  Shane, 

Assistant  Secretary  for  Policy  and 

In  temational  Affairs. 

[FR  Doc.  89-27773  Filed  11-27-89;  8:45  am) 
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President's  Cor-imismon  on  Aviation, 
Security  and  Tfonsm;  Public  Hearing 

AQENCY:  Office  of  ttie  Secretary, 
Department  of  Transportation. 


ACTION:  Notice  of  public  hearing  of  the 
President's  Commission  on  Aviation 
Security  and  Terrorism. 

summary:  The  President's  Commission 
on  Aviation  Security  and  Terrorism  will 
be  holding  its  second  public  hearing,  in 
which  it  will  take  testimony  from 
Federal  agencies  involved  in  aviation 
security,  counterterrorism,  and  foreign 
intelligence.  Interested  members  of  the 
public  are  invited  to  attend.  Persons 
wishing  to  submit  written  statements  to 
the  Commission  are  welcome  to  do  so  at 
any  time  by  contacting  the  person  Usted 
below.  Persons  wishing  to  address  the 
Commission  at  the  hearing  should 
contact  the  person  listed  below  not  later 
than  seven  days  before  the  hearing. 

DATE:  Monday,  December  18. 1989, 10 
a.m.  et 

ADDRESS:  Reserve  Officers  Association, 
Fifth  Floor.  One  Constitution  Avenue, 
NE.,  Washington.  DC  20002. 

FOR  FtiRTHER  INFORMATION  CONTACT: 

Harry  R.  Van  Cleve,  Commission  on 
Aviation  Security  and  Terrorism,  1825  K 
Street,  NT/V.,  Suite  519,  Washington,  DC 
2003a  (202)  254-3166. 

SUPPLEMENTARY  INFORMATION:  By 

Executive  Order  12686,  August  4, 1989. 
the  President  established  the 
Commission  on  Aviation  Security  and 
Terrorism  to  examine  policy  regarding 
the  threat  of  terrorism  to  civil  aviation, 
specifically  options  for  preventing 
aviation  terrorism  and  handling  terrorist 
threats,  including  prior  notification  to 
the  public,  and  policies,  practices,  and 
laws  regarding  treatment  of  families  of 
the  victims  of  terrorism.  In  these  areas, 
the  Commission  is  specifically  to  focus 
on  the  destruction  of  the  Pan  American 
flight  103  over  Lockerbie,  Scotland,  on 
December  21. 1988. 

The  Commission  held  its  first  hearing 
on  Friday,  November  17, 1989,  at  which 
it  took  tesimony  from  families  of  victims 
of  the  PanAm  103  explosion  and  of  the 
UTA  flight  to  Paris  that  exploded  over 
Niger  in  September  1989,  as  well  as 
representatives  of  numerous  elements  of 
the  aviation  industry.  The  principal 
issue  addressed  at  that  hearing  was  how 
the  Commission  should  approach  its 
mandate  from  the  President.  Persons 
interested  in  obtaining  copies  of  formal 
statements  made  at  that  hearing  should 
contact  the  person  listed  above. 

Issued  in  Washington,  DC  on  November  21, 
1989. 

Harry  R.  Van  Cleve. 
Commission  General  Counsel. 
[FR  Doc  89-27772  Filed  ll-27-e9;  8:46  amj 
WUJNa  coot  4t10-«»4l 


Coast  Guard 

[CGO  1-a»-tM] 

New  York  Harbor  Traffic  Management 
Advisory  ConuiilUee  Meeting 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  cancellation  of 
meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463: 5  U.S.C  App.  I),  notice  is 
hereby  given  of  the  cancellation  of  a 
previously  scheduled  meeting  of  the 
New  Yorlic  Harbor  Traffic  Management 
Advisory  Committee  that  was  to  be  held 
on  December  13, 1989.  in  the  Conference 
Room,  second  floor,  U.S.  Coast  Guard 
Marine  Inspection  Office,  Battery  Park. 
New  York,  NY,  beginning  at  10:00  A.M. 
FOR  further  INFORMATTON  CONTACT:  Lt. 
Comdr.  L  Brooks,  Executive  Secretary. 
New  York  Harbor  Traffic  Management 
Advisory  Committee.  Port  Safety  Office, 
Building  100,  GovemOTS  Island,  New 
York,  NY  10004;  or  by  calling  (212)  668- 
7834. 

Dated:  November  21, 1989. 
Robert  T.  Nelson, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  89-27755  Filed  11-27-88;  8:45  am] 
BiujNacooe  4ei»-t4-M 


Federal  Aviation  Administration 
iSummwy  Notice  Na  PE-89-4S1 

Petifion  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AQEMCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  reUef  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 


4fiQ"" 
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date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  December  18. 1989. 
AOORSSS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-IO). 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (ACC-10),  Room  9150. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  {  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC  on  November 
22.1968. 
Pamela  Trebbe. 

Acting  Manager,  Program  Management  Staff, 
Office  of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  20049. 

Petitioner  T.B.M.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.211(a)(1). 

Description  of  Relief  Sought-  To 
extend  Exemption  No.  2956,  as 
amended,  that  allows  petitioner  to 
operate  its  Douglas  DC-6  and  DC-7 
aircraft  without  a  flight  engineer  during 
flightcrew  training,  ferry,  and  test  flights 
conducted  in  preparation  for  firefighting 
operations  under  Part  137  of  the  FAR. 
Exemption  No.  2956.  as  amended,  will 
expire  on  April  30, 1990. 

Docket  No.:  25030. 

Petitioner  Pan  Am  Express.  Inc. 

Regulations  Affected:  14  CFR  93.123 
and  93.129. 

Description  of  Relief  Sought- 
Authorization  to  conduct  one  additional 
operation  in  the  1800  hour  time  period 
and  one  additional  operation  in  the  1900 
hour  time  period  at  John  F.  Kennedy 
International  Airport. 

Docket  No.:  25988, 

Petitioner  Soloy  Dual  Pac.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.19. 

Description  of  Relief  Sought:  To  allow 
petitioner  to  obtain  a  supplemental  type 
certificate  for  Cessna  Caravan  aircraft 
in  which  the  existing  engines  have  been 
replaced  with  single  propeller,  dual 
engine  Soloy  Dual  Pacs. 

Z>ocAe/A/d.;  25918. 


Petitioner  AFM  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
91.191(a)(4)  and  135.165(b). 

Description  of  Relief  Sought:  To  allow 
petitioner  to  operate  specific  aircraft  in 
extended  overwater  flight  with  single 
long-range  navigation  systems  and 
single  high-frequency  communications 
systems  in  the  Western  Atlantic  Ocean, 
the  Caribbean  Sea,  and  the  Gulf  of 
Mexico.  GRANT,  November  9, 1989, 
Exemption  No.  5112. 

(PR  Doc.  89-27840  Filed  11-27-89;  8:45  amj 
BtUaM  CODE  4«10-13-ll 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OIMB  for 
Review 

Date:  November  21, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reductin  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Office  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number  1510-0028. 

Form  Number  POD  134. 

Type  of  Review:  Extension. 

Tide:  Release  Form. 

Description:  This  form  is  used  by 
'Eligible  Recipients  of  a  Postal  Savings' 
account  of  a  deceased  depositor  to 
transfer  their  rightful  share  to  another 
person. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  20 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  10 
hours. 

OMB  Numer  1510-0030. 

Form  Number  POD  1690. 

Type  of  Review:  Extension. 

Title:  Certification  of  Bill  from 
Undertaker. 

Description:  This  form  is  used  when 
application  is  made  by  the  funeral  home 
for  the  funeral  expenses  of  a  deceased 
postal  depositor.  This  form  is  completed 
by  a  relative  of  the  deceased  depositor 


certifying  that  the  bill  submitted  by  the 
funeral  home  is  correct.  Entitlement  to 
the  funds  are  based  on  this  data  to 
insure  proper  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Response:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  3 
hours. 

OMB  Number  1510-0034. 

Form  Number  POD  315. 

Type  of  Review:  Extension. 

Title:  Depositor's  Application  to 
Withdraw  Postal  Savings. 

Description:  This  form  is  used  as  an 
application  for  payment  by  depositor  or 
other  "Legal  Representatives."  This  form 
serves  to  identify  the  depositor  and 
insures  payment  is  made  to  the  proper 
person. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,075. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
538  hours. 

Clearance  Officer  Mary  MacLeod, 
(301)  436-5300  Financial  Management 
Service,  Room  500-A,  3700  East  West 
Highway  Hayattsville.  MD  20782. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880  Officer  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building  Washington,  DC  20503 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  89-27775  FUed  11-27-89;  8:45  am) 

MUJNQ  CODE  ai»-2S-ll 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  21, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
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Treasury,  room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Alcobol,  Tobacco  and 
Firearms 

OMB  Number  1512-0092. 

Form  Number  ATF  F  5100.31  (1648/ 
1649/1650). 

Type  of  Review.  Extension. 

Title:  Application  for  Certification/ 
Exemption  of  Label /Bottie  Approval 
under  the  Federal  Alcohol 
Administration  Act. 

Description:  The  Federal  Alcohol 
Administration  Act  regulates  the 
labeling  of  alcoholic  beverages  and 
designates  the  Treasury  Department  to 
oversee  compliance  with  regulations. 
This  form  is  completed  by  the  regulated 
industry  and  submitted  to  Treasury  as 
an  application  to  label  their  products. 
Treasury  oversees  label  applications  to 
prevent  consumer  deception  and  to 
deter  falsification  of  unfair  advertising 
practices  on  alcoholic  beverages. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
6,060. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimateif  Total  Reporting  Burden: 
27.300  hours. 

OMB  Number  1512-0204. 

Form  Number  ATF  F  5110.38. 

Type  of  Review:  Extension. 

Title:  Formula  for  Distilled  Spirits 
under  the  Federal  Alcohol 
Administration  Act  (Supplemental). 


Description:  ATF  F  5110.38  is  used  to 
determine  the  classification  of  distilled 
spirits  for  labeling  and  for  consumer 
protection.  The  form  describes  the 
person  filing,  type  of  product  to  be 
made,  and  restrictions  to  the  labeling 
and  manufacture.  The  form  is  used  by 
ATF  to  ensure  that  a  product  is  made 
and  labeled  properly  and  to  audit 
distilled  spirits  operations. 

Respondents:  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,000  hours. 

Clearance  Officer  Robert  Masarsky, 
(202)  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7011, 1200 
Pennsylvaiua  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  89-27776  Filed  11-27-89;  8:45  am] 
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Internal  Revenue  Service 

Meeting— Electronic  Filing  Systems 

agency:  kitemal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  electronic  filing 

systems  meeting. 


n  The  Electronic  Filing  Systems 
Office  has  scheduled  a  meeting  to  be 
held  bom  9KX)  a.m.  to  4:00  p.m.,  on 
Wednesday,  January  3, 1990,  in  the  IRS 
Auditorium.  7th  Floor.  1111  Constitution 
Ave..  NW.,  Washington,  DC 

Items  on  the  Agenda:  Relationship 
between  the  banking  industry  and 
Electronic  Filing  of  Individual  Returns; 
Automated  Deposit  of  Electronic 
Payments  for  Taxes  (ADEPT);  Refund 
Anticipation  Loans  (RAL);  Filing  of 
Forms  1041  on  magnetic  me(fia. 

Members  of  the  banking  industry  are 
invited  to  participate  to  discuss  issues 
relevant  to  the  Electronic  Filing  System. 
DATE:  Wednesday,  January  3, 1990—4:00 
a.m.-4:00  p.m. 

ADDRESS:  IRS  Auditorium,  7tii  Floor, 
1111  Constitijtion  Ave..  NW.. 
Washington.  DC 

SUPPLEMENTARY  tNFORMATION:  The 

purpose  of  this  meeting  is  to  explore  the 
relationship  between  the  banking 
industry  and  electronic  filing.  Members 
of  IRS  and  Financial  Management 
Service  (FMS)  will  conduct  a  briefing  on 
the  agenda  items  and  members  of  the 
banking  industry  will  have  the 
opportunity  to  submit  questions  and 
comments. 

Individuals  wishing  to  attend  must 
make  reservations  no  later  than 
December  22. 1989.  To  make 
reservations  or  obtain  additional 
information,  call  Karyii  Wallace  at  (202) 
343-0012. 
Leonard  Holt. 

Chief.  Operations  and  Marketing  Branch. 
(FR  Doc  89-27742  Filed  ll-27-«:  8:45  amJ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


FtOERAL  ENERGY  REGULATORY 

COMMISSION 

DATE  AND  TIME:  November  29, 1989, 

10:00  a.m. 

PI>CE:  825  North  Capitol  Street,  NE., 

Room  9306.  Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  Usted  on  the  agenda  may  be 
deleted  without  hirther  notice. 

CONTACT  PERSON  FOR  MORE 

information:  Lois  D.  Cashell.  Secretary, 
Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  hating  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  aU  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Power  Agenda,  M6t}i  Meeting — 
November  29, 1989.  Regular  Meeting  (IIMO 
ajn.) 

CAP-1. 
Project  No.  4660-017.  Independence 
County,  Arkansas 
CAP-2. 
Project  No.  2833-021.  Public  Utility  District 
No.  1,  Lewis  County,  Washington 
CAP-3. 

Project  No.  8133-008,  B.S.  Inc. 
CAP-*. 

Project  No.  8036-007,  BES  Hydro  Company 
CAP-5. 
Project  No.  8863-003,  Northeast 
Hydrodevelopment  Corporation 
CAP-«. 
Project  No.  9840-001,  Appomattox  River 
Water  Authority 
CAI^7. 

Omitted 
CAP-8. 
Project  Nos.  4632-004  and  006.  Clifton 
Power  Corporation 

CAP-e. 

Project  No.  5376-010.  Horseshoe  Bend 
Hydroelectric  Company 
CAP-10. 
Docket  No.  ER8e-678-000,  System  Energy 
ResouroM,  Inc. 
CAP-11. 
Docket  No.  ER89-636-000.  Potomac  Electric 
Power  Company 
CAP-12. 
Docket  No.  ER89-355-001,  CP  National 
Corporation 
CAP-13. 
Docket  No.  ER88-316-002,  Commonwealth 
i        Edison  Company 


CAP-14. 
Docket  No.  EL86-26-005,  San  Diego  Gas 
and  Electric  Company  v.  Alamito 
Company 
Docket  No.  ER87-47-O03.  Alanvjto 
Company 
CAP-15. 
Docket  No.  ER89-529-000.  Kanawha  Valley 
Power  Company 
CAP-16. 
Docket  No.  EL88-39-001.  Northern  States 

Power  Company  (Wisconsin) 
Docket  No.  EL89-9-001,  Northern  Stales 
Power  Company  (Minnesota) 
CAP-17. 

Omitted 
CAP-18. 
Docket  No.  EL89-24-000,  Louisiana  Power 
&  Light  Company 
CAP-19. 
Docket  No.  EL89-23-000,  The  Villages  of 
Edgerton  and  Montpelier,  Ohio  v.  Ohio 
Power  Company 
CAP-20. 
Docket  Nos.  ER86-107-005,  ER87-327-002 
and  ER88-397-001,  PaciRc  Gas  and 
Electric  Company 
Docket  No.  EL89-34-000,  Northern 
California  Power  Agency  v.  Pacific  Gas 
and  Electric  Company 
CAP-21. 

Omitted 
CAP-22. 
Docket  No.  EL89-17-000,  San  Diego  Gas  & 
Electric  Company  v.  Alamito  Company 
Docket  No.  EL89-18-000,  Arizona 
Corporation  Commission  v.  Alamito 
Company 
CAP-23. 
Docket  No.  EL89-53-000,  Blue  Ridge  Power 
Agency.  Central  Virginia  Electric 
Cooperative  Inc.,  and  Craig-Bofetourt 
Electric  Cooperative,  Inc.  v.  Appalachian 
Power  Company 
CAP-24. 

Omitted. 
CAP-25. 
Project  No.  3021-018.  Allegheny  Hydro  No. 
a  L  P.  and  Allegheny  No.  9.  L  P. 

Consent  Kfiscellaneoua  Agenda 

CAM-1. 

Docket  No.  RM89-16-0Oa  Final  Regulations 
Implementing  the  Natural  Gas  Wellhead 
Decontrol  Act  of  1989 
CAM-2. 
Docket  No.  GP88-22-000.  Woods  Petroleum 
Corporation 
CAM-3. 
Docket  No.  CP8e-3O-00a  Realitos  Energy 
Corporation 
CAM-4. 
Docket  No.  GP8e-3S-001.  Jennings 
Exploration  Company 
CAM-5. 
Docket  No.  GP89-3»-00a  Corinne  E  Grace, 
Complainant  v.  El  Paso  Natural  Gas 
Company,  Respondent 
CAM-«. 


Docket  Nos.  RP83-42-006  and  GP84-56-007, 
Midwest  Gas  Users  Association  v. 
Northwest  Central  Pipeline  Corporation 

Consent  Gas  Agenda 

CAG-1. 
Docket  Nos.  RP90-24-000  and  TM90-2-26- 
000.  Natural  Gas  Pipeline  Company  of 
America 
CAG-2. 

Docket  Nos.  RP90-25-000.  001  and  TM90-2- 
24-000,  Transwestem  Pipeline  Company 
CAG-3. 
Docket  Nos.  RP90-26-000  and  TM90-2-21- 
000.  Columbia  Gas  Transmission 
Corporation 
CAG-4. 
Docket  No.  RP90-30-000,  Texas  Eastern 
Transmission  Corporation 
CAG-5. 
Docket  No.  RPgO-2»-00a  The  Inland  Gas 
Company,  Inc. 
CAG-6 
Docket  Nos.  RP89-119-000  and  RP89-208- 
OOa  Texas  Gas  Transmission 
Corporation 
CAG-7. 
Docket  No.  TM90-4-3O-00a  Trunkline  Gas 
Company 
CAG-8. 
Docket  Nos.  TA9O-1-53-000  and  001,  K  N 
Energy.  Inc. 
CAG-9. 
Docket  No.  TQ90-3-4-000,  Granite  State 
Gas  Transmission.  Inc. 
CAG-10. 
Docket  No.  TQ90-2-63-000,  Carnegie 
Natural  Gas  Company 
CAG-11. 
Docket  Nos.  TQ90-1-20-000  and  001, 
Algonquin  Gas  Transmission  Company 
CAG-IZ 
Docket  Nos.  TM90-7-28-000  and  TM90-ft- 
28-OOa  Panhandle  Eastern  Pipe  Line 
Company 
CAG-13. 
Docket  Nos.  RP90-17-000  and  CP89-1121- 
002.  Mississippi  River  Transmission 
Corporation 
CAG-14. 
Docket  No.  RP90-22-000,  Algonquin  Gas 
Transmission  Company 
CAG-15. 
Docket  No.  RPgO-20-OOa  Great  Lakes  Gas 
Transmission  Company 
CAG-16. 
Docket  Nos.  RP90-2W)00  and  RP89-237- 
000,  North  Penn  Gas  Company 
CAG-17. 
Docket  Nos.  PvP90-21-000  and  001,  CNG 
Transmission  Corporation 
CAG-ia 
Docket  No.  RP9O-2»-O0a  United  Gas  Pipe 
Line  Company 
CAG— 19 
Docket  No.  RP9O-27-O0a  CNG 
Transmission  Corporation 
CAG-20. 
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Docket  No.  RP89-7-000,  Columbia  Gas 
Transmission  Corporation 
CAG-21. 
Docket  No.  TAgO-1-32-001,  Colorado 
Interstate  Gas  Company 
CAG-22. 
Docket  Nos.  RP86-169-012.  RP86-105-014 
and  RP87-25-002,  ANR  Pipeline 
Corporation 
CAG-23. 
Docket  Nos.  RP89-138-004,  RP88-27-017, 
013,  RP88-284-011,  014  and  CP87-524- 

006.  United  Gas  Pipe  Line  Company 
CAG-24. 

Docket  Nos.  TQ90-1-8-001  and  TM90-1-0- 

001,  Tennessee  Gas  Pipeline  Company 
CAG-25. 

Docket  No.  RP89-234-001,  Moraine  PipeUne 
Company 
CAG-26. 
Docket  Nos.  RP89-230-003  and  TMgO-1-33- 

002,  El  Paso  Natural  Gas  Company 
CAG-27. 

Docket  No.  RP89-233-001,  Williams 
Natural  Gas  Company 
CAG-28. 
Docket  No.  CP82-487-022,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-29. 
Docket  Nos.  RP89-219-002  and  TM90-1-37- 
002,  Northwest  Pipeline  Corporation 
CAG-30. 
Docket  Nos.  RP8&-132-005,  RP88-184-010  ' 
and  TA88-1-33-003,  El  Paso  Natural  Gas 
Company 
CAG-31. 
Docket  No.  RP82-60-029,  ANR  Pipeline 
Company 
CAG-32. 
Docket  Nos.  RP8&-229-001  and  TM89-7-21- 
001,  Columbia  Gas  Transmission 
Corporation 
CAG-33. 
Docket  No.  TQ8&-J-63-001,  Carnegie 
Natural  Gas  Company 
CAG-34. 
Docket  Nos.  CP89-470-002  and  CP8&-522- 

007,  Tennessee  Gas  Pipeline  Company 
CAG-35. 

Docket  Nos.  RP90-g7-059,  Tennessee  Gas 
Pipeline  Company 
CAG-36. 
Docket  Nos.  RP89-73-005  and  003,  Pelican 
Interstate  Gas  System 
CAG-37. 

Omitted 
CAG-38. 
Docket  Nos.  RP82-55-039,  040,  RP87-7-045 
and  046,  Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-39. 
Docket  Nos.  TQ90-1-16-002  and  TM90-1- 
16-002.  National  Fuel  Gas  Supply 
Corporation 
CAG-tO. 
Docket  Nos.  RP88-24O-00a  RP89-10-O00 
and  RP89-125-000,  Panhandle  Eastern 
Pipe  Line  Company 
CAG-41. 
Docket  Nos.  RP8&-50-000.  CP68-179-013, 
CP89-555-000  and  CP89-55fr-00a  Florida 
Gas  Transmission  Company 
CAG-42. 
Docket  Nos.  ST85-956-003,  ST85-1 572-001. 
ST86-6-001,  ST86-101 0-000,  ST86-1064- 
000,  ST86-1547-000,  ST86-1 792-000. 


ST86-2087-000,  ST86-2505-000,  ST86- 
430-000,  ST87-588-000.  ST87-589-000, 
ST87-1126-000,  ST87-1525-000,  ST87- 
1526-000,  ST87-1 527-000,  ST87-1974-O0a 
ST87-2399-000.  ST87-3708-000,  ST87- 
3709-000,  ST87-371O-000,  ST87-3711-00a 
ST87-3874-000.  ST87-4257-O00,  ST88- 
585-000,  ST88-1 440-000.  and  ST87-1441- 

000,  Acadian  Gas  Pipeline  System 
Docket  Nos.  ST88-5599-001,  ST88-5761- 

001,  ST88-5762-001,  ST88-5763-001, 
ST8&-5764-001,  ST88-5765-001,  ST88- 
5766-001,  ST88-5767-001,  ST88-5768-001, 
ST88-57e9-001  and  ST88-6770-001,  Gulf 
South  Pipeline  Company 

CAG-43. 

Docket  No.  ST88-5e04-001,  Acacia  Natural 
Gas  Corporation 
CAG-44. 

Docket  Nos.  ST89-3298-000,  ST89-3375- 

000.  ST89-3765-000  and  ST89-3949-000. 
Enogex.  Inc. 

CAG-45. 
Docket  No.  CI8&-465-000.  Union  Pacific 
Fuels,  Inc. 
CAG-46. 
Docket  No.  CP88-570-003,  Mobile  Bay 
Pipeline  Projects 
CAG-47. 
Docket  No.  CP88-311-001,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-48. 
Docket  No.  CP89-539-001,  Transwestem 
Pipeline  Company 
CAG-49.. 
Docket  No.  CP87-4O8-001,  Owens-Condng 
Fiberglas  Corporation  v. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-50. 

Omitted 
CAG-51. 
Docket  No.  CP87-451-021,  Northeast  U.S. 

Pipeline  Projects 
Docket  Nos.  CP86-329-001  and  CP86-330- 

001,  Erie  Pipeline  System 

Docket  Nos.  CP8&-523-000,  001, 002.  003. 

CP86-524-000  and  CP88-198-000,  Iroquis 

Gas  Transmission  System 
Docket  Nos.  CP88-168-000  and  CP88-169- 

000,  Champlain  Pipeline  Company 
Docket  Nos.  CP88-173-000,  CP88-174-000 

and  CP88-178-000,  Tennessee  Gas 

Pipeline  Company 
Docket  No.  CP88-175-000.  Northeastern 

Gas  Transmission  Company 
Docket  Nos.  CP88-182-000  and  -001. 

PennEast  Gas  Service  Company,  CNG 

Transmission  Corporation  and  Eastern 

Transmission  Corporation 
Docket  Nos.  CP88-189-000,  CP88-192-000 

and  -001,  Algonquin  Gas  Transmission 

Company 
Docket  Nos.  CP88-190-000  and  CP8ft-191- 

000,  Greater  Northeast  Pipeline 

Corporation 
Docket  No.  CP88-193-000,  Eastern 

American  States  Transmission  Company 
CAG-52. 
Docket  Nos.  CP88-6-00S  and  RP88-8-0ia 

United  Gas  Pipe  Line  Company 
CAG-53. 
Docket  Nos.  CP89-1991-000  and  CP80- 

2001-000,  Mississippi  River  Transmission 

Corporation 
CAC-54. 


Docket  No.  CP80-2O34-OOa  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-55. 
Docket  No.  CP89-982-000,  Natural  Gat 
Pipeline  Company  of  America 
CAG-66. 
Docket  No.  CP89-1325-00a  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-57. 
Docket  No.  CP8&-555-000,  Gas  Utility 
District  No.  1  of  Tangipahoa  Parish. 
Louisiana,  Applicant  Southern  Natural 
Gas  Company,  Respondent 
CAG-5& 
Docket  No.  CP89-267-00a  Atlantic 
Richfield  Company  and  Intalco 
Aluminum  Corporation 
CAG-59. 
Docket  No.  CP88-332-004,  El  Paso  Nahiral 
Gas  Company 
CAG-60. 
Docket  No.  RP82-65-046,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-61. 
Docket  No.  RP89-119-001,  Texas  Gas 
Transmission  Corporation 
CAG-e2. 
Docket  Nos.  RP88-1O-006  and  RP88-211- 
006,  CNG  Transmission  Corporation  • 
CAG-63. 
Docket  Nos.  RP87-62-000  and  RP86-14S- 

000,  Pacific  Gas  Transmission  Company 
CAG-64. 

Docket  No.  RP88-131-003,  Carnegie  Nahiral 
Gas  Company 
CAG-65. 
Docket  No.  RP88-69-000,  Stin^ay  Pipeline 
Company 
CAG^66. 
Docket  Nob.  CP83-254-332  and  CP83-335- 
252,  Williston  Basin  Interstate  PipeUne 
Company 
CAG-67. 
Docket  No.  CP81-296-018.  Tennessee  Gas 
Pipeline  Company 

/.  Licensed  Project  Matters 

P-1: 
Project  Nos.  8142-005,  006,  007  and  014, 
Henwood  Associates,  Inc.  Order  on 
rehearing  of  May  2. 1989,  order. 
P-2. 
Project  No.  7267-006,  Joseph  Martin 
Keating.  Order  regarding  water  quality 
certification 

//.  Electric  Rate  Matters 

ER-1. 
Docket  Nos.  ER84-604-000  and  ER85-15e- 

001,  Southwestern  Public  Service 
Company.  Opinion  and  order  on  initial 
decision  establishing  just  and  reasonable 
rates. 

ER-2. 
Docket  Nos.  ER85-461-001,  ER85-521-001. 
13186-258-001,  ER86-478-001.  ER86-567- 
001,  ER87-404-001  and  ER88-120-00a 
Kansas  Gat  and  Electric  Company. 
Opinion  and  order  on  initial  decision 
concerning  prudence  of  Wolf  Creek. 

Mitcellaneout  Agenda 
M-1. 


im: 
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Docket  No.  RM87^33-001.  Hydroelectric 
Reiiceaaing  Regulationt  Under  the 
Federal  Power  Act  Order  on  rehearing. 
M-2. 

Reserved 
M-3. 
Docket  No.  RM87-34-000,  Regulation  of 
Natural  Caa  P^>eline8  After  Partial 
Wellhead  DecoatroL  Final  Rule. 

/.  Pipeline  Rate  Matters 
RP-1. 
Docket  Noa.  (788-434-001  and  RP88-185- 

001,  £1  Paso  Natural  Caa  Company. 

Concerning  gas  inventory  chai;ga 

application. 

//.  Producer  Matten 

a-1. 
Reserved 

///.  Pipeline  Certificate  Matten 

CP-1. 
Docket  No.  CP89-2114-0(n,  United  Gas 
Pipe  Line  Company.  Order  regardiag 
United'8  restructuring  proposals. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  89-27958  FQed  11-24-89;  3:23  pm] 

BIUJMO  CODE  STIT-at-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OT 
OOVCRNORS 

"FEDERAL  REGISTER"  CITATION  OF 
PRCVIOUt  AMNOUNCEMENT  54  FR  4786a 

November  17, 1989. 

PREVIOUSLY  ANNOUNCED  TUIE  AND  DATE 
OF  THE  MEETING:  Approximately  10:30 
a.m..  Wednesday,  November  22, 1989, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

CHANGES  IN  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting:  the  following  such 
closed  item(s)  was  added: 

Federal  Reserve  Bank  and  Branch  director 
appointments.  (This  item  was  originally 
announced  for  a  closed  meeting  on  October 
30. 1989] 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R,  Coyne. 
Assistant  to  the  Board;  (202)  452^204. 

Dated:  November  22, 1989. 
lenntfar  J.  fohnsoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  88-27907  Piled  11-24-89;  10:08  am] 

BlUJNaCOOC  S31».01-« 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:30  a.m..  Monday. 
December  4, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  BuiMiitg.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW,  Washington.  DC  20551. 
STATUS:  Qosed 
MATTERS  TO  BE  CONSIDERED. 

1.  Matters  relating  to  the  Plans 
administered  under  the  Federal  Reserve 
System's  employee  benefits  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmeots,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  ranployees. 

9.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202]  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.nutwo  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  24. 1989. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27957  Filed  ll-24-«9;  3:13  pm] 

MLUMO  COOC  S210-01-II 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  27,  December 

4, 11,  and  18, 1989. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

status:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  November  27 

Thursday,  November  30 
2:00  p.m. 
Briefing  on  DOE  Views  on  Advanced  Light 
Water  Reactor  Design  and  Certification 
(Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Rulemaking  on  Sequestration  of 
Witnesses  Interviewed  Under  Subpoena/ 
Exclusion  of  Attorneys 

b.  Request  for  Hearing  on  St  Lucie 
Exemptions 


Week  of  December  4— Tentative 
Tuesday,  December  5 

11:30  ajs. 
Affirmation/Discasskm  and  Vote  (Public 
Meeting]  (if  needed] 

Week  of  Daoanfaer  11— TaataiiM 


Thursday,  December  14 

10.00  ajB. 
Briefing  on  Status  of  Implementation  of  the 
Severe  Accident  Master  integration  Plan 
and  Status  of  Licensee  Progress  on  IPE 
(Public  Meeting) 
3:30  pjn. 
AHirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  18— Tentative 

Tuesday,  December  19 

10:00  a.m. 
Briefing  on  Risk  Communication  (Public 
Meeting) 

Wednesday,  December  20 

2:00  p.m. 
Briefing  by  DOE  on  Status  of  Civilian  High 
Level  Waste  Program  (Public  Meeting) 

Thursday,  December  21 

2Mi  p.m. 
Briefing  on  NRC  Actions  for  Cleanup  of 
Contaminated  Sites  Under  NRC 
Jurisdiction  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  December  22 

10:00  a.m. 

Briefing  by  Executive  Brandi  (Gosed — Ex. 
1) 

Note. — Affirmation  sessions  are  initiaOy 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
information:  William  Hill,  (301)  492- 

1661. 

Dated:  November  22, 1989. 
WUMam  M.  HiU.  ft^ 
Office  of  the  Secretary. 
[FR  Doc.  89-27917  Filed  11-24-89;  llflT  am] 

MLUNO  COOE  7SSS  01  M 


Tuesday 
November  28,  1989 


'T^' 


II 


Department  of  Defense 

General  Services 
Administration^ 

National  Aerona-jtlcs  and 
Space  Administration 


48  CFR  ^ans  2,  4,  5,  et  al. 

Federa    Acquisition  Regulation  (FAR); 

ytisceiianeo^s  Amendments;  Rule 


E.  M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 4,  5, 8, 9, 10. 14. 15. 25, 
28,  32,  36. 42,  45, 47.  48, 49,  52,  and  53 

[Federal  Acquisition  Circular  84-53] 

RIN  9000-AC35,  9000-AC32,  9000-ACOO, 
9000-AC53,  9000-ACe8,  900O-AOS7,  9000- 
AC83,  9000-AC86,  9000-AC87,  9000-AD45, 
9000-AD38,  9000-AD15,  900O-AC41,  8000- 
AC47.  9000-AO46,  9000-AB84,  9000-AD44 

Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  Amendments 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

summary:  Federal  Acquisition  Circular 
(FAC)  84-53  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  Late  Bids  and 
ftt)po«al8;  Contractor  Records 
Retention;  Contract  Simplification 
Program;  Approval  of  Requirements  for 
the  Acquisition  of  Printing;  Individual 
Sureties;  Threshold.  Part  10;  Buy 
American  Act  List  of  Exempt  Items; 
Yam.  50  Denier  Rayon;  Rabbit  Fur  Felt; 
Accounting  Deficiencies.  Suspension  of 
Progress  Payments:  Architect-Engineer 
Short  Selection  Threshold;  Hazardous 
Materials;  Report  of  Shipment;  Special 
Tooling;  Small  Purchase  References  in 
Part  47;  Guaranteed  Maximum  Shipping 
Weights  and  Dimensions;  Incorporating 
Provisions  and  Clauses;  Examination  of 
Records;  and  Editorial  Changes. 
DATES:  Effective  Dates-.  December  28, 
1989,  except  for  Parts  9.  28.  49,  and 
related  sections  in  Parts  52  and  53  (Item 
V-Individual  Sureties)  February  26, 1990. 

FOB  FURTHER  INFORMATION  CONTACT! 

Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041.  GS  Building,  Washington, 
DC  20405.  (202)  521-4755.  Please  cite 
FAC  84-53. 
SUPPI^MENTARY  INFORMATION: 

A.  Background 

FAC  84-53,  Item  III.  This  final  rule 
provides  simplified  contract  formats  for 
use  in  acquisitions  of  supplies  or 
services  proposed  to  be  acquired  under 
firm-fixed-price  or  fixed-price  with 
economic  adjustment  contracts.  In 
conjunction  with  the  simplified  contract 
format,  a  new  contract  form.  Standard 
Form  1447.  Solicitation/Contract,  is 
being  issued. 


The  rule  also  provides  for  the  use  of 
annual  representations  and 
certifications. 

FAC  84-53.  Item  V.  This  final  rule  is 
issued  to  make  revisions  to  the  FAR 
procedures  governing  the  use  of 
individual  sureties  in  support  of  a 
bonding  requirement.  Among  other 
things,  the  revisions  would: 

1.  Require  individual  sureties  to 
pledge  specific  assets  to  support  a  bond. 

2.  Identify  and  limit  the  types  of  assets 
which  are  acceptable  for  pledge  based 
upon  a  standard  of  identifiable  value 
and  ready  marketabiUty. 

3.  Require  objective  evidence  of  asset 
ownership  and  unencumbered  value. 

4.  Require  a  Government  security 
interest  in  the  pledged  assets  by  means 
of  a  lien  or  real  property  or  the 
establishment  of  an  escrow  account  for 
acceptable  personal  property. 

5.  Provide  for  the  Covemmentwide 
suspension  or  debarment  of  sureties 
who  commit  serious  improprieties. 

FA  C  84-53,  Item  X.  The  clarification     - 
has  been  made  to  eliminate  the 
appearance  that  suspension  of  all 
progress  payments  is  required  even  if 
only  a  portion  of  an  accounting  system 
is  deficient  The  revision  to  FAR  32.503- 
6(b)  states  explicitly  that  the  suspension 
of  progress  payments  for  accounting 
deficiencies  should  be  applied  only  to 
the  portion  of  payments  associated  with 
the  deficiency. 

FAC  84-53,  Item  XL  FAR  36.602-3(c) 
required  that  discussions  be  held  with  at 
least  three  of  the  most  highly  qualified 
firms  regarding  concepts  and  the 
relative  utility  of  alternative  methods  of 
furnishing  the  required  services,  when 
the  prospective  architect-engineer  fees 
shall  not  be  considered  in  these 
discussions.  This  statement  is  not 
consistent  «vith  Pub.  L.  92-582,  and 
therefore  the  FAR  is  revised  to  clarify 
this  inconsistency. 

Federal  agencies  have  expressed  a 
need  for  increasing  the  short  selection 
process  dollar  threshold  from  the 
present  $10,000  to  $25,000.  When  the 
present  threshold  of  $10,000  was 
established,  the  small  purchase 
threshold  was  also  $10,000.  An  increase 
in  the  short  selection  process  dollar 
threshold  to  $25,000  would  facilitate  an 
early  award  of  A-E  contracts  that  are 
within  the  small  purchase  limitation. 

FAR  52.236-20.  Special  Requirements, 
has  been  required  for  all  cost- 
reimbursement  construction  contracts. 
The  provisions  of  the  clause  were  either 
unnecessary,  or  were  duplicative  of  the 
provisions  of  the  clause  at  52.236-7, 
Permits  and  Responsibilities,  and  the 
clause  at  52.236-5,  Material  and 
Workmanship.  Therefore,  52.238-20  is 
removed,  and  the  applications  of  52.238- 


7  and  52.236-5  are  expanded  to  permit 
dieir  use  for  cost-reimbursement 
contracts. 

FAR  38.201(a]  is  revised  to  eliminate 
unnecessary  requirements  to  evaluate 
contractor  performance  and  to  prepare 
performance  reports  usiiig  the  Standard 
Form  1420,  Performance  Evaluation 
(Construction  Contracts). 

FAC  64-53,  Item  XVI  On  June  5. 1985. 
the  Defense  Acquisition  Regulatory 
Council  granted  the  Department  of  the 
Army  authority  to  deviate  from  the 
provisions  of  FAR  47.305-16(b)  and  the 
clause  at  52.247-60  to  the  extent 
necessary  to  request  additional 
information  regarding  shipping 
characteristics  from  offerors  and  to 
provide  that  offers  submitted  without 
shipping  characteristics  would  be 
evaluated  on  the  basis  of  the  shipping 
characteristics  submitted  with  any  o^er 
that  produces  the  highest  transportation 
costs.  The  Army  deviation  has  ensured 
that  the  contract  administration  office 
receives  the  information  in  the  contract 
necessary  to  establish  the  liability  of  the 
successful  offeror  for  any  increased 
transportation  costs  incurred  by  the 
Government  as  a  result  of 
misinformation  furnished  by  the  offeror. 
This  final  rule  extends  the  advantages  of 
the  Army  deviation  to  all  Government 
agencies  and  departments,  and  revises 
existing  coverage  to  reflect  the 
Government's  intent  that  contract  price 
reduction  be  on  the  basis  of  actual  costs 
incurred,  not  costs  computed  when  the 
offer  was  evaluated. 

FAC  84-53.  Item  XVII.  This  case  was 
established  as  a  result  of  difficulties 
experienced  by  DoD  field  activities 
which  have  automated  systems  that 
intermingle  the  full  text  clauses  and 
provisions  with  those  incorporated  by 
reference  when  generating  solicitations 
and  contracts.  The  FAR.  as  revised  in 
FAC  84-37,  currently  provides  for  the 
grouping  of  clauses  and  provisions 
incorporated  by  reference. 

B.  Regulatory  Flexibility  Act 

FAC  84-53,  Items  I,  TV.  VI.  VII,  VIII. 
IX  XXI,  XII,  XV,  XVI,  and  XVII.  The 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354)  does  not  apply  to  these  final  rules 
because  each  revision  is  not  a 
significant  revision  as  defined  in  FAR 
1.501-1;  i.e.,  it  does  not  alter  the 
substantive  meaning  of  any  coverage  in 
the  FAR  having  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
the  internal  operating  procedures  of  the 
issuing  agencies. 

FAC  84-53,  Items  II.  XIII.  and XVIII. 
DoD.  GSA.  and  NASA  certify  that  these 
final  rules  in  FAC  84-53  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601.  et  seq.)  because — 

Item  II.  The  extension  of  time  for 
retention  of  records  only  applies  to  a 
limited  number  of  contractors,  of  which 
an  even  smaller  number  are  small 
entities,  which  fail  to  meet  the  90-day 
requirement  for  indirect  cost  rate 
submissions.  The  retention  requirement 
being  imposed  for  computer  data  only 
affects  those  contractors  who  already 
maintain  this  type  of  data  in  then' 
normal  course  of  business.  The  burden 
of  storing  this  additional  data  along  with 
records  already  required  to  be  obtained 
is  minimal. 

Item  XIII.  This  final  rule  does  not 
affect  the  competitive  po8tiu>e  of.  or 
preference  for  small  businesses, 
solicitation  or  small  purchase 
procedures,  impose  nonreimbursed 
administrative  costs,  or  required 
professional  skill  requirements  or 
business  systems  beyond  those 
normally  available  in-house  to  small 
businesses. 

Item  XVIII.  The  revisions  merely 
illustrate  the  nature  of  records 
Govenunent  persoimel  have  access  to 
and  do  not  change  existing 
requirements. 

Therefore,  the  Regulatory  Flexibility 
Act  does  not  apply. 

FAC  84-53.  Items  III.  V.  and XIV.  A 
Final  Regulatory  Flexibihty  Analysis 
pertaining  to  the  following  items  has 
been  prepared  for  each  item  in 
accordance  with  the  Regulatory 
Flexibihty  Act  of  1980  (Pub.  L  96-354) 
and  each  is  on  file  in  the  FAR 
Secretariat  and  will  be  submitted  to  die 
Chief  Counsel  for  Advocacy,  Small 
Business  Administration — 
Item  lO— Contract  Simplification 

Program 
Item  V — Individual  Sureties 
Item  XTV— Special  Tooling 

C.  Paperwork  Reducdoo  Act 

FAC  84-53.  Items  I.  III.  IV.  VI.  VII. 
Vltl  IX.  X.  XI.  XII.  XIII,  XV,  XVI.  and 

XVII.  The  Paperwork  Reduction  Act 
(Pub.  L  98-811)  does  not  apply  because 
these  final  rules  do  not  impose  any 
reporting  or  recordkeeping  requirements 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501.  et  seq. 

FAC  84-53,  Item  II.  This  final  rule  will 
not  impose  any  recordkeeping  or 
information  collection  requirements 
fit)m  offerors,  contractors,  or  members 
of  the  public  which  require  approval  of 
OMB  under  44  U.S.C  3501.  et  seq.  The 
coverage  has  been  revised  to  clarify  that 
(1)  computer  data  need  not  be  retained 


in  its  original  form,  provided  the 

integrity  of  source  data  is  maintained 
and  an  audit  trail  is  established  by  the 
contractor,  and  (ii)  only  computer  data 
that  meets  the  definition  of  records  as 
defined  under  paragraph  (a)  of  section 
4.703(b)(3)  and  (d)  need  to  be  retained. 
OMB  Control  Number  9000-0034  has 
been  approved  under  44  U.S.C  3501,  et 
seq. 

FAC  84-53.  Item  V.  Public  comments 
concerning  the  information  collection 
requirements  under  OMB  Control 
Numbers  9000-0001  and  9000-0045  and 
pertaining  to  the  proposed  rule  were 
previously  invited  in  the  Federal 
Register  on  November  29, 1988  (53  FR 
48035).  The  Paperwork  Reduction  Act 
(Public  Law  96-511}  applies  because  the 
final  rule  contains  an  information 
collection  requirement.  Accordingly,  the 
information  collection  requirements  are 
being  submitted  to  OMB  under  44  U.S.C. 
3501.  et  seq.  for  an  expedited  review  by 
OMB  within  20  days  of  receipt.  PubUc 
comments  concerning  the  revised 
information  collection  requirements 
should  be  submitted  to  OMB.  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503. 

FAC  84-53.  Item  XIV.  Public 
comments  concerning  the  information 
collection  requirements  under  OMB 
Control  Number  9000-0075  and 
pertaining  to  the  proposed  rule  were 
invited  in  the  Federal  Register  on 
September  27, 1988  (53  FR  37629)  and  the 
information  collection  requirements 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  as 
required  by  44  U.S.C.  3501,  et  seq. 
However,  those  estimates 
underestimated  the  usage  requirement 
of  DoD  concerning  special  tooling.  In 
addition,  this  final  rule  consolidates  the 
initial  and  updated  Hsting  requirements. 
Therefore,  a  revised  Paperwork 
Reduction  Act  Analysis  depicting  a 
more  realisdc  estimate  of  burden  impact 
has  been  submitted  to  OMB  for  review. 
This  identification  and  use  information 
is  used  by  the  contractor  in  performing 
its  contract  and  then  it  is  used  by  the 
Government  buying  (^ces  and  logistics 
offices  to  determine  whether  any  of  the 
special  tooling  can  be  used  by  the 
Ck)vemment  or  contractors  subsequent 
to  its  use  during  production  by  the 
acquiring  contractor.  In  addition,  the 
information  enables  the  Government  to 
direct  retention  or  disposition  of  the 
special  tooling  following  its  use  in  major 
systems,  components,  and  parts.  The 
annual  reporting  burden  for  OMB 
Control  Number  9000-0075  is  estimated 
as  follows:  Number  of  respondents, 
10,000:  responses  per  respondent,  2; 
annual  responses.  20,000;  preparation 
hours  per  response.  1;  annual  response 


burden  hours.  20,000.  The  annual 
recordkeeping  burden  is  estimated  as 
follows:  Recordkeepers.  10,000;  annua! 
hours  per  recordkeeper.  40;  and  total 
recordkeeping  burden  hours,  400,000. 
Public  comments  concerning  this  request 
should  be  submitted  to  OMB,  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer.  Room 
3235.  NEOB,  Washington,  DC  20503  by 
December  18, 1989. 

FAC  34-53,  Item  XVHI.  This  final  rule 
does  not  change  any  recordkeeping  or 
information  collection  requirements  on 
offerors,  contractors,  or  members  of  the 
public  which  require  approval  of  OMB 
under  44  U.S.C  3501.  et  seq. 

D.  PubUc  CoauneoU 

FAC  84-53,  Items  I,  H,  in.  IV.  VII.  XU. 

XIII,  XIV.  XVI.  andXVlII.  The 
comments  that  were  received  were 
considered  by  the  Councils  in  the 
development  of  the  following  final  rules: 

Item  I.  On  March  23, 1985,  and  on 
August  15, 1988,  proposed  rules  were 
published  in  the  Federal  Register  (50  FR 
11522}  and  (53  FR  30818). 

Item  II.  On  June  17, 1988,  a  proposed 
rule  was  published  in  the  Federal 
Register  (53  FR  23105). 

Item  III,  On  October  27, 1987.  a 
proposed  rule  was  published  in  the 
Federal  Register  (52  FR  41390). 

Item  IV.  On  August  29, 1988.  a 
proposed  rule  was  published  in  the 
Federal  Re^ster  (53  FR  33017). 

Item  VII.  On  February  8, 1989,  a 
proposed  rule  was  published  in  the 
Federal  Register  (54  FR  6251). 

Item  XII.  On  February  28, 1989.  a 
proposed  rule  was  published  in  the 
Federal  Register  (54  FR  8492). 

Item  XIII.  On  July  1. 1988.  a  proposed 
rule  was  published  in  the  Federal 
Register  (53  FR  25102). 

Item  XIV.  On  August  29. 1988,  a 
proposed  rule  was  published  in  the 
Federal  Register  (53  FR  33020). 

Item  XVI.  On  August  21. 1987.  a 
proposed  rule  was  published  in  the 
Federal  Register  (52  FR  31722). 

Item  XVm.  On  August  17, 1988.  a 
proposed  rule  was  published  in  the 
Federal  Register  (53  FR  31280). 

FAC 84-53,  Item  V.  On  November  3, 
1988,  a  proposed  rule  was  published  in 
the  Federal  Register  (53  FR  44564),  and 
an  extension  of  the  comment  period  was 
published  on  December  30. 1988  (53  FR 
53361),  to  revise  the  individual  surety 
procedures  in  the  FAR. 

Comments  received.  426.  Of  those.  209 
comments  were  favorable  or 
recommended  further  tightening  of  the 
procedures  governing  the  use  of 
individual  sureties.  Comments  opposed 
to  the  rule  or  recommended  measures  to 
reduce  the  impact  of  the  rule.  195.  Other 
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respondents  indicating  no  comment,  12. 
The  comments  of  all  respondents  and 
the  views  of  Congress  were  considered 
in  developing  this  final  rule.  As  a  result, 
the  final  rule  makes  the  following 
changes  from  the  coverage  proposed: 

1.  The  requirement  in  tfie  proposed 
rule  with  respect  to  Miller  Act  bonds 
that  100  percent  of  the  individual 
surety's  assets  will  be  maintained  for 
the  duration  of  the  expected  obligation 
of  the  surety  has  been  modified  to 
permit  the  contracting  officer  to  release 
a  portion  of  the  individual  surety's 
assets  based  upon  substantial 
performance  of  the  obligations  under  the 
contract. 

2.  The  prohibition  on  the  use  of  letters 
of  credit  as  an  acceptable  asset  has 
been  modified  to  permit  the  use  of 
irrevocable  letters  of  credit  issued  by  a 
Federally  insured  fmancial  institution. 

3.  Coverage  in  49.402-3  has  been 
added  requiring  the  Government  to 
notify  the  surety  when  contract  default 
appears  imminent  and  if  the  contract  is 
subsequently  terminated  for  default. 

4.  The  proposed  Optional  Form, 
Satisfaction  of  Pledge,  has  been 
converted  to  Optional  Form  90,  Release 
of  Lien  on  Real  Property,  and  Optional 
Form  91,  Release  of  Personal  Property 
from  Escrow. 

5.  Other  miscellaneous  changes  have 
been  made. 

List  of  Subjects  In  48  CFR  Parts  2, 4.  5. 8. 
9. 10, 14, 15. 25,  28.  32. 36,  42.  45.  47, 48, 
49.  52.  and  53. 

Government  procurement. 

Dated:  November  2a  1989. 
Albert  A.  VicchioUa, 
Director,  Office  of  Federal  Acquisition  Policy. 

Federal  Acquisition  Circular 

[Numbw  84-53] 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  84-53  is  effective  December  28. 
1989.  except  for  Parts  9.  28,  49.  and 
related  sections  in  Parts  52  and  53  (Item 
V — Individual  Sureties)  February  26, 
1990. 

Eleanor  Spector, 

Assistant  Secretary  of  Defense  for 
Procurement,  Department  of  Defense. 
Richaid  H.  Hopf,  m. 
Associate  Administrator  for  Acquisition 
Policy.  General  Services  Administration. 
L  E.  Hopkins, 

Deputy  Assistant  Administrator  for 
Procurement,  National  Aeronautics  and 
Space  Administration. 

Federal  Acquisition  Circular  (FAC) 
84-53  amends  the  Federal  Acquisition 
Regulation  as  specified  below: 


Item  I — Late  Bids  and  Proposals 

FAR  2.101. 14.201-6{c)(3).  14.201-6(r), 
14.301  (a),  (c).  and  (d),  14.303(a).  14.304-1 
(a)(1).  (a)(2),  (b),  and  (e),  15.407  (c)(6) 
and  (c)(8).  15.412(e),  52.214-3,  52.214-5, 
52.214-7.  and  52.214-23,  and  52.215-9 
and  52.215-10  are  revised.  FAR  14.201- 
6(c)  (4).  (v).  and  (w).  14.202-7. 14.304- 
1(a)  (3)  and  (d),  14.304-2, 15.402  (i)  and 
(j),  15.407  (c)(9)  and  U).  52.214-31, 
52.214-32,  52.214-33.  52.215-18.  and 
52.215-36  are  added.  The  changes 
pertaining  to  sealed  bidding  (1)  correct 
language  in  the  current  5-day  late  bid 
rule  concerning  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
bid,  modification,  or  withdrawal  sent  by 
registered  or  certified  mail;  (2)  provide  a 
2-day  late  bid  rule  for  bids  mailed  by 
U.S.  Postal  Service  Express  Mail  Next 
Day  Service;  (3)  provide  separate  late 
bid  rules  for  bids  outside  the  U.S.  and 
Canada;  and  (4)  allow  contracting 
officers  the  option  of  permitting  the  use 
of  facsimile  equipment  for  the 
submission  of  bids,  acknowledgments  of 
amendments  to  solicitations,  and 
modifications  or  withdrawals  of  bids. 
Corresponding  changes  are  made  with 
respect  to  contracting  by  negotiation. 

Item  n — Contractor  Records  Retention 

FAR  4.703  (b)(3)  and  (d)  are  revised  to 
extend  the  record  retention  period  for 
contractors  who  submit  late  annual 
indirect  cost  rate  proposals  and  clarify 
the  meaning  of  "record"  to  include 
computer  input  data. 

Item  m — Contract  Simplification 
Program 

FAR  5.503(c)(l)(i),  14.201-1  {a)(5)  and 
(c),  14.201-2  {a)(l).  (a)(2).  and  (b),  14.201- 
6  (i)  and  (u).  14.407-l(d),  15.406-1  (b). 
15.406-2  (a)(1)  and  (a)(3).  15.407(f). 
15.414.  52.214-15,  53.205-1.  53.106(b),  and 
53.215-l(d)  are  revised,  and  FAR  14.201- 
9, 14.213, 15.406-l(a)(8),  15.407  (c)(9),  (i), 
and  (j).  52.102-2(c).  52.214-30.  52.215-35, 
53.214(d).  53.215-l(g).  and  53.301-1447 
(Standard  Form  (SF)  1447)  are  added  to 
provide  (1)  a  new  SF  1447,  (2)  simplified 
contract  format  for  acquisition  of 
noncomplex  supplies  and  services 
proposed  to  be  acquired  under  firm- 
fixed-price  or  fixed-price  with  economic 
price  adjustment  contracts;  and  (3)  for 
offeror  submission  of  annual 
representations  and  certifications. 

Item  rv — Approval  of  Requirements  for 
the  Acquisition  of  Printing 

FAR  8.802  (a)  and  (c)  are  revised  to 
clarify  the  legal  status  of  the 
requirement  to  obtain  the  approval  of 
the  Congressional  Joint  Committee  on 
Printing.  The  previous  coverage  caused 
confusion  as  to  the  contracting  officer's 


responsibilities  in  procuring  local 
printing  services. 

Item  V — Individual  Sureties 

FAR  9.405,  28.101-4,  28.106-1.  28.202, 
28.203,  28.204,  and  49.402-3(e)(2)  are 
revised,  the  clause  at  52.228-11  is  added, 
and  53.228  is  revised  to  prescribe 
revised  Standard  Forms  (SFs)  24,  25, 
25-A,  28,  34,  35,  and  1416  and  new 
Optional  Forms  (OFs)  90  and  91.  The 
revisions  modify  existing  coverage 
regarding  the  use  of  individual  sureties 
in  support  of  a  Government  bonding 
requirement.  Implementation  of  the  rule 
has  been  delayed  to  allow  time  to  obtain 
OMB  approval  under  the  Paperwork 
Reduction  Act  and  to  facilitate  the 
printing  and  stocking  of  the  SFs  24,  25, 
25-A,  and  28. 

SFs  34.  35,  and  1416  have  been 
submitted  to  OMB  for  approval.  When 
approved,  they  will  be  authorized  for 
local  reproduction. 

OFs  90  and  91  also  will  be  authorized 
for  local  reproduction. 

Draft  copies  of  the  standard  and 
optional  forms  prescribed  by  the  rule 
are  displayed  in  this  Federal  Acquisition 
Circular  84-53  for  information  only. 
After  OMB  approval,  all  the  forms 
prescribed  by  this  rule  will  be  displayed 
in  a  subsequent  FAC.  Those  forms 
authorized  for  local  reproduction  will  be 
provided  in  the  looseleaf  edition  of  a 
subsequent  FAC  for  the  user  to 
reproduce  as  required. 

Item  VI— Threshold.  Part  10 

FAR  10.006(a){l)(ii)  is  revised  to 
clarify  that  the  exception  applies  to  both 
purchases  and  contracts  that  do  not 
exceed  the  small  purchase  threshold. 

Item  Vn — ^Buy  American  Act  List  of 
Exempt  Items 

FAR  25.102.  25.108.  25.202,  and  the 
clause  at  52.225-1  are  revised  to  clarify 
that  the  Buy  American  List  of  Exempt 
Items  at  25.108  is  provided  for 
information  only,  and  that  each  agency 
is  responsible  for  making  a 
determination  that  an  item  is  exempt 
from  provisions  of  the  Buy  American 
Act.  'The  rule  is  needed  to  ensure  that 
the  FAR  is  consistent  with  the 
provisions  of  the  Buy  American  Act. 

Item  Vin— Yam,  50  Denier  Rayon 

FAR  25.108(d)(1)  is  revised  to  add  the 
item.  Yam,  50  denier  rayon,  to  the  Buy 
American  List  of  Exempt  Items. 

Item  IX-^Ubbit  Fur  Felt 

FAR  25.10e(d)(l)  is  revised  to  add  the 
item,  rabbit  fur  felt,  to  the  Buy  American 
List  of  Exempt  Items. 
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Item  X — Accounting  Defidendes, 
Suspension  of  Progress  Payment 

FAR  32.503-6(b)  is  revised  to  clarify 
that  the  suspension  of  progress 
payments  for  accounting  deficiencies 
should  be  applied  only  to  the  portion  of 
the  progress  payments  associated  with  a 
deficiency. 

Item  XI — Architect-Engineer  Short 
Selection  Threshold 

FAR  36.201(a)(1).  38.505.  3^507, 
36.602-3(c),  36.602-5,  and  the  clauses  at 
52.236-5  and  52.236-7  are  revised,  36.520 
is  removed,  and  36.521  is  redesignated 
as  36.520  to  clarify  when  discussions 
will  be  held  with  architect-engineer  (A- 
E)  firms,  and  to  permit  the  short 
selection  process  to  be  used  to  select  A- 
E  firms  for  contracts  not  to  exceed  the 
small  purchase  threshold.  The  clause  at 
52.236-20  is  removed  and  the  submission 
of  performance  reports  using  the 
Standard  Form  (SF)  1420,  Performance 
Evaluation  (Constiiiction  Conti-acts),  is  - 
simplified. 

Item  XO-^azardous  Materials 

FAR  42.302(a)(39)  and  the  clause  at 
52.223-3(d)  are  revised  to  remove  the 
implication  that  contract  administration 
services  are  responsible  for 
administering  statutory  and  regulatory 
requirements  for  hazardous  materials. 

Item  Xm— Report  of  Shipment 

FAR  42.1406-1  and  42.1406-2  and  the 
clause  at  52.242-12  are  revised  to 
require  contractors  to  provide  advance 
notice  of  shipment  for  categories  of 
material  requiring  preparation  by  the 
consignee  for  safety  and  security 
considerations. 

Item  XIV— ^tedal  Tooling 

FAR  45.306-2.  45.306-3,  45.307-l(b), 
and  45.308  are  revised,  45.305  and 
45.306-4  are  removed,  and  the  clauses  at 
52.245-2  and  52.245-17  are  revised  to 
improve  the  management  of  special 
tooling,  the  retention  and  disposal 
dedsions  made  by  the  Government,  and 
the  opportunities  for  using  the  special 
tooling  to  increase  competition  when 
contracting  for  postproduction 
requirements.  Corresponding  changes 
are  made  at  FAR  clauses  52.245-18  and 
52.245-19. 

FAR  45.308,  and  the  clause  at  52.245- 
17,  Special  Tooling,  darify  that  the 
clause  is  used  in  fixed-price  contracts 
when  the  Government  will  furnish 
special  tooling  to  the  contractor,  or  the 
Government  intends  to  maintain  rights 
to  the  special  tooling  until  such  time  that 
the  Government  decides  it  wants  fiill 
title  to  the  special  tooling  or  has  no 
further  interest  in  the  special  tooling. 


Under  the  revised  Special  Tooling 
clause,  the  types  of  information  which 
contractors  must  maintain  in  their 
property  control  systems  is  delineated. 
The  periodic  reporting  of  this 
information  to  the  Government  is  also 
defmed. 

Other  changes  are  made  to  45.305, 
45.307,  and  45.308  to  locate  the 
prescriptions  for  the  Special  Test 
Equipment  clause  and  the  Government 
Property  Furnished  "As  Is"  clause  in  the 
FAR  sections  which  address  the  policy 
on  the  use  of  these  clauses.  These 
changes  are  intended  to  clarify  when  the 
clauses  are  to  be  used. 

Item  XV — Small  Purchase  References  in 
Part  47 

FAR  47.104-4(b)  and  52.247-l(b)  are 
revised  to  provide  editorial  changes  to 
reference  the  small  purchase  limitation 
in  section  13.000  and  to  provide 
consistency  with  the  FAJl's  standard 
"small  purchase  limitation"  terminology. 

Item  XVI — Guaranteed  Maximum 
Shipping  Weights  and  Dimensions 

FAR  47.305-16(b)  and  52.247-80  are 
revised  to  more  spedfically  describe  the 
information  required  from  the  offeror 
concerning  shipping  characteristics,  to 
provide  that  offers  submitted  without 
the  requested  information  will  be 
evaluated  on  the  basis  of  the  shipping 
characteristics  submitted  with  any  offer 
that  produces  the  highest  transportation 
costs,  and  to  provide  that  the  contract 
price  of  the  successful  offer  will  be 
reduced  by  an  amount  equal  to  the 
difference  between  the  transportation 
costs  actually  incurred  and  the  costs 
which  would  have  been  accurate. 

Item  XVU-^ncorporating  Provisions 
and  Clauses 

FAR  52.102-l(d)  is  removed  and  FAR 
52.107(a)  and  (b),  52.252-1.  and  52.252-2 
are  revised  to  eliminate  Alternate  I, 
which  required  contracting  officers  to 
identify  provisions  and  clauses 
incorporated  by  reference  and  to  group 
them  separately  from  the  provisions  and 
clauses  incorporated  in  full  text.  This 
change  is  made  to  accommodate  buying 
activities  that  use  automated  programs 
to  generate  solicitations  and  contracts. 
The  automated  programs  generally 
intermingle  provisions  and  clauses 
incorporated  by  reference  with  those 
incorporated  by  full  text  and  do  not 
separately  hst  provisions  and  clauses 
incorporated  by  reference.  A  notice  to 
the  offeror  and  contractor  that  some 
provisions  and  clauses  are  incorporated 
by  reference  replaces  the  deleted 
requirements. 


Item  XVni — Examination  of  Records 

FAR  52.215-2  is  revised  to  illusU-ate 
the  type  and  form  of  contractor  cost  and 
financial  information  which  is  to  be 
made  available  to  Government 
personnel  for  conducting  reviews  of 
contract  costs.  This  change  should  help 
to  eliminate  time-consuming  and 
inefficient  access  to  records  arguments 
that  have  occurred  between 
Government  personnel  and  contractors. 

Item  XIX— Editorial  Changes 

FAR  10.002(a)  is  revised  to  correct  a 
reference  to  read  "41  U.S.C.  253a(a)". 

FAR  14.203-2(a)  is  revised  to  read 
"display  of  invitations  for  bids". 

FAR  28.204-1  is  revised  to  correct  a 
citation  to  read  "31  U.S.C.  9300^'  and  to 
revise  the  date  of  Treasury  Department 
Circular  No.  154. 

FAR  52.204-1  is  revised  to  correct 
bracketed  instruction  in  the  dause. 

FAR  52.212-4(8)  and  (b)  are  revised  to 
corred  the  title  of  the  referenced  dause 
(see  52.249-8). 

FAR  52.243-1.  Alternate  V.  paragraph 
(b)  introductory  text  is  corrected  to  read 
"or  time  required  for"  vice  "or  item 
required  for".  Error  was  made  from  the 
Phase  n  to  Executive  Review 
preparation  of  the  FAR. 

FAR  52.244-3(b)  is  revised  to  correct 
reference  to  read  "15.903(d)". 

FAR  52.246-19(a)(5)(i)  is  revised  to 
remove  the  incorrect  reference. 

FAR  53.222(e)  is  revised  to  display  the 
latest  edition  of  SF  1413.  Under  the 
Paperwork  Reduction  Act.  there  is  a 
requirement  to  update  the  OMB  Control 
Number,  and  to  include  a  burden 
statement  and  the  expiration  date  of  the 
paperwork  dearance. 

FAR  53.301-1413  illusti-ates  the 
revised  SF  1413. 

Therefore.  48  CFR  parts  2,  4,  5.  8.  9,  la 
14,  IS,  25,  28.  32,  36,  42,  45,  47.  48,  49,  52, 
and  53  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
paris  2,  4,  5,  8,  9, 10, 14, 15,  25,  28,  32.  36. 
42, 45, 47, 48, 49, 52,  and  53  continues  to 
read  as  follows: 

Authority:  40  U.S.C  488(c]:  10  U.S.C 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  2.101  is  amended  by 

alphabetically  adding  a  defmition 
"Facsimile"  to  read  as  follows: 

2.101    Deflnitiona. 

•        •        •        *        * 

Facsimile  means  electronic  equipment 
that  communicates  and  reproduces  both 
printed  and  handwritten  material.  If 
used  in  conjunction  with  a  reference  to  a 
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document,  e.g.,  facsimile  bid,  the  term 
refers  to  a  document  (in  the  example 
given,  a  bid)  that  has  been  transmitted 
to  and  received  by  the  Government  via 
facsimile. 


PART  4—ADMINISTRATIVE  MATTERS 

3.  Section  4.703  is  amended  by  adding 
paragraph  (b)(3)  and  by  revising 
paragraph  (d)  to  read  as  follows: 

4.703    Poncy. 

•  •         •         •         • 

(b)  •  •  • 

(3)  The  contractor  does  not  meet  the 
original  90-day  due  date  for  submission 
of  fmal  indirect  cost  rate  proposals 
specified  in  subparagraph  (d)(2)  of  the 
clause  at  52.216-7,  Allowable  Cost  and 
Payment,  and  subparagraph  (c)(2)  of  the 
clause  at  52.216-13.  Allowable  Cost  and 
Payment — Facilities.  Under  these 
circumstances,  the  retention  periods  in 
4.705  shall  be  automatically  extended 
one  day  for  each  day  the  proposal  is  not 
submitted  after  the  original  90-day  due 

date. 

•  *        •        *        * 

(d)  If  the  information  described  in 
paragraph  (a)  of  this  section  is 
maintained  on  a  computer,  contractors 
shall  retain  the  computer  data  on  a 
reliable  medium  for  the  time  periods 
prescribed.  Contractors  may  transfer 
computer  data  in  machine  readable  form 
from  one  reliable  computer  medium  to 
another.  Contractors'  computer  data 
retention  and  transfer  procedures  shall 
maintain  the  integrity,  reliability,  and 
security  of  the  original  computer  data. 
Contractors  shall  also  retain  an  audit 
trail  describing  the  data  transfer.  For  the 
record  retention  time  periods  prescribed, 
contractors  shall  not  destroy,  discard, 
delete,  or  write  over  such  computer 
data. 

PART  5— PUBLICIZING  CONTRACT 

ACTIONS 

5.503    [AmendMl] 

4.  Section  5.503  is  amended  in 
paragraph  (c)(l)(i)  by  adding  the  phrase 
"or  Standard  Form  1447,  Solicitation/ 
Contract,"  following  the  words  "Award/ 
Contract.". 

PART  8— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

5.  Section  8.802  is  amended  by 
removing  the  existing  paragraphs  (a) 
and  (c):  by  redesignating  the  existing 
paragraphs  (b).  (d).  and  (e)  as  (a),  (b) 
and  (c);  by  removing  in  the  first  sentence 
of  paragraph  (c)  the  words  "In  the 
District  of  Columbia"  and  inserting  in' 
their  place  "within  the  District  of 


Columbia";  and  by  revising  in  new 
paragraph  (b)  the  first  sentence  to  read 
as  follows: 

8J02    PoNcy 

***** 

(b)  The  head  of  each  agency  shall 
designate  a  central  printing  authority; 
that  central  printing  authority  may  serve 
as  the  liaison  with  the  Congressional 
Joint  Committee  on  Printing  (JCP)  and 
the  Public  Printer  on  matters  related  to 
printing. 


PART  ^-CONTRACTOR 
QUAUFICATIONS 

6.  Section  9.405  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

9.405    Effect  Of  Isting. 
***** 

(c)  Contractors  debarred,  suspended, 
or  proposed  for  debarment  are  excluded 
from  acting  as  individual  siu-eties  (see 
Part  28). 

PART  10-SPECiFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

10.002    [Amended] 

7.  Section  10.002  is  amended  by 
removing  in  the  introductory  text  of 
paragraph  (a)  the  reference  "41  U.S.C. 
253A(a)"  and  inserting  in  its  place  "41 
U.S.C.  253a(a)". 

8.  Section  10.006  is  amended  by 
revising  paragraph  (a)(l)(ii)  to  read  as 
follows: 

10.006    Using  specifications  and 
standards. 

(a)  •  *  * 
(1)  •  •  • 

(ii)  Under  the  small  purchase 
limitation  in  13.000; 


PART  14— SEALED  BIDDING 

9.  Section  14.201-1  is  amended  by 
adding  paragraph  (a)(5)  and  by  revising 
in  paragraph  (c)  the  fourth  sentence  to 
read  as  follows: 

14^1-1    Unifonn  contract  fonnat 

(a)  •  •  • 

(5)  Firm-fixed-price  or  fixed-price  with 
economic  price  adjustment  acquisitions 
that  use  the  simplified  contract  fonnat 
(see  14.201-9). 

(c)  *  *  •  Award  by  acceptance  of  a 
bid  on  the  award  portion  of  Standard 
Form  33,  Solicitation  Offer  and  Award 
(SF  33).  Standard  Form  26.  Award/ 
ConU-act  (SF  26),  or  Standard  Form  1447, 
Solicitation/Contract  (SF  1447). 


incorporates  Section  K,  Representations, 
certifications,  and  other  statements  of 
bidders,  in  the  resultant  contract  even 
though  not  physically  attached. 

10.  Section  14.201-2  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  and  the 
second  sentence  in  paragraph  (b)  to 
read  as  follows: 

14^1-2    Part  I— The  Schedule. 

*  *        *        *        * 

(a)  •  •  •  (1)  Prepare  the  invitation  for 
bids  on  SF  33,  or  the  SF  1447,  unless 
otherwise  permitted  by  this  regulation. 
The  SF  33  is  the  first  page  of  the 
solicitation  and  includes  Section  A  of 
the  uniform  contract  format.  When  the 
SF  1447  is  used  as  the  solicitation 
document  the  information  in 
subdivisions  (a)(2)(i)  and  (a)(2)(iv)  of 
this  subsection  shall  be  inserted  in  block 
9  of  the  SF  1447. 

(2)  When  the  SF  33  or  SF  1447  is  not 
used,  include  the  following  on  the  first 
page  of  the  invitation  for  bids: 
***** 

(b)  *  *  *  The  SF  33  and  SF  1447  may 
be  supplemented  as  necessary  by  the 
Optional  Form  336  (OF  336). 
Continuation  Sheet  (53.302-336). 

11.  Section  14.201-6  is  amended  by 
revising  paragraphs  (c)(3)  and  (r):  by 
adding  in  the  introductory  text  of 
paragraph  (i),  following  "SF  33"  the 
words  "or  SF  144r';  and  by  adding 
paragraphs  (c)(4).  (u).  (v).  and  (w)  to 
read  as  follows: 

14.201-6    Solicitation  provisions. 

•  *         *         *         *  - 

(cr  '  * 

(3)  52.214-7.  Late  Submissions. 
Modifications,  and  Withdrawals  of  Bids, 
for  solicitations  issued  in  the  United 
States  and  Canada  for  submission  of 
bids  to  a  contracting  office  in  the  United 
States  or  Canada. 

(4)  52.214-32.  Late  Submissions. 
Modifications,  and  Withdrawals  of  Bids 
(Overseas),  for  solicitations  under  which 
bids  are  to  be  submitted  to  a  contracting 
office  outside  the  United  States  or 

Canada. 

***** 

(r)  The  contracting  officer  shall  insert 
the  provision  at  52.214-23.  Late 
Submissions.  Modifications,  and 
Withdrawals  of  Technical  Proposals 
under  Two-Step  Sealed  Bidding,  in 
solicitations  for  technical  proposals  in 
step  one  of  two-step  sealed  bidding 
issued  in  the  United  States  and  Canada 
for  submission  of  technical  proposals  to 
a  contracting  office  in  the  United  States 
or  Canada. 
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(u)  The  contracting  officer  shall  insert 
the  provision  at  52.214-30,  Annual 
Representations  and  Certifications- 
Sealed  Bidding,  in  inxitations  for  bids  if 
annual  representations  and 
certifications  are  used  (see  14.213). 

(v)  The  contracting  officer  shall  insert 
the  provision  at  52.214-33.  Late 
Submissions.  Modifications,  and 
Withdrawals  of  Technical  Proposals 
under  Two-Step  Sealed  Bidding 
(Overseas),  in  solicitations  for  technical 
proposals  in  step  one  of  two-step  sealed 
bidding  under  which  technical  proposals 
are  to  be  submitted  to  a  contracting 
office  outside  the  United  States  or 
Canada. 

(w)  The  contracting  officer  shall  insert  • 
the  provision  at  52.214-31.  Facsimile 
Bids,  in  solicitations  if  facsimile  bids  are 
authorized  (see  14.202-7). 

12.  Section  14.201-9  is  added  to  read 
as  follows: 

14.201-9    Simplified  contract  format 

Policy.  For  firm-fixed-price  or  fixed- 
price  with  economic  price  adjustment 
acquisitions  of  supplies  and  services, 
the  contracting  officer  may  use  the 
simplified  contract  format  in  lieu  of  the 
unifonn  contract  format  (see  14.201-1). 
The  contracting  officer  has  flexibility  in 
preparation  and  organization  of  the 
simplified  contract  format.  However,  the 
following  format  should  be  used  to  the 
maximum  practical  extent: 

(a)  Solicitation/contract  form. 
Standard  Form  (SF)  1447.  Solicitation/ 
Con^ct  shall  be  used  as  the  first  page 
of  the  solicitation. 

(b)  Contract  schedule.  Include  the 
following  for  each  contract  line  item: 

(1)  Contract  Hne  item  number. 

(2)  Description  of  supplies  or  services, 
or  data  sufficient  to  identify  the 
requirement. 

(3)  Quantity  and  unit  of  issue. 

(4)  Unit  price  and  amount 

(5)  Packaging  and  marking 
requirements. 

(6)  Inspection  and  acceptance,  quality 
assurance,  and  reliability  requirements. 

(7)  Place  of  delivery,  performance  and 
delivery  dates,  period  of  performance, 
and  F.o.b.  point 

(8)  Other  item-peculiar  information  as 
necessary  (e.g.,  individual  fund 
citations). 

(c)  Clauses.  Include  the  clauses 
required  by  this  regulation.  Additional 
clauses  shall  be  incorporated  only  when 
considered  absolutely  necessary  to  the 
particular  acquisition. 

(d)  List  of  documents  and 
attachments.  Include  if  necessary. 

(e)  Representations  and  instructions — 
(1)  Representations  and  certifications. 
Insert  those  solicitation  provisions  that 
require  representations,  certifications,  or 


the  submission  of  other  information  by 
offerors. 

(2)  Instructions,  conditions,  and 
notices.  Include  the  solicitation 
provisions  required  by  14.201-6.  Include 
any  other  information/instructions 
necessary  to  guide  offerors. 

(3)  Evaluation  factors  for  award. 
Insert  all  necessary  evaluation  factors 
for  award. 

(4)  Upon  award,  the  contracting 
officer  need  not  physically  include  the 
provisions  in  subparagraphs  (e)(1),  (2), 
and  (3)  of  this  subsection  in  the  resulting 
contract  but  shall  retain  them  in  the 
contract  file.  Award  by  acceptance  of  a 
bid  on  the  award  portion  of  SF  1447 
incorporates  the  representations, 
certifications,  and  other  statements  of 
bidders  in  the  resultant  contract  even 
though  not  physically  attached. 

13.  Section  14.202-7  is  added  to  read 
as  follows: 

14.202-7    Facsimile  tMa. 

(a)  Unless  prohibited  or  otherwise 
restricted  by  agency  procedures, 
contracting  officers  may  authorise 
facsimile  bids  (see  14.201-6(w)).  In 
determining  whether  or  not  to  authorize 
facsimile  bids,  the  contracting  officer 
shall  consider  factors  such  as — 

(1)  Anticipated  bid  size  and  volume; 

(2)  Urgency  of  the  requirement 

(3)  Frequency  of  price  changes; 

(4)  Availability,  reliability,  speed,  and 
capacity  of  the  receiving  facsimile 
equipment  and 

(5)  Adequacy  of  administrative 
procedures  and  controls  for  receiving, 
identifying,  recording,  and  safeguarding 
facsimile  bids,  and  ensuring  their  timely 
dehvery  to  the  bids  opening  location. 

(b)  If  facsimile  bids  are  authorized, 
contracting  officers  may.  after  the  date 
set  for  bid  opening,  request  the 
apparently  successful  offeror  to  provide 
the  complete  original  signed  bid. 

14.203-2    [Amended] 

14.  Section  14.203-2  is  amended  in 
paragraph  (a)  by  adding  the  words 
"invitations  for"  between  the  words 
"display  of  and  "bids". 

15.  Section  14.213  is  added  to  read  as 
follows: 

14J13    Annual  submission  of 
representations  and  certifications. 

(a)  Submission  of  offeror 
representations  and  certifications  on  an 
annual  basis,  as  an  alternative  to 
submission  in  each  solicitation,  may  be 
authorized  by  agencies  subject  to  the 
requirements  of  this  section.  The 
decision  to  use  aimual  representations 
and  certifications  shall  be  made  in 
accordance  with  agency  procedures. 

(b)  In  accordance  with  agency 
procedures,  each  contracting  office 


utilizing  annual  representations  and 
certifications  shall  establish  procedures 
and  assign  responsibihties  for  centrally 
requesting,  receiving,  storing,  verifying 
and  updating  offeror's  annual 
submissions.  Generally,  the 
representations  and  certifications  shall 
be  effective  for  a  period  of  1  year  from 
date  of  signature. 

(c)  The  contracting  officer  shall  not 
include  in  individual  solicitations  the 
full  text  of  provisions  that  are  contained 
in  the  annual  representations  and 
certifications. 

(d)  Offerors  shall  make  changes  that 
affect  only  one  solicitation  by 
completing  the  appropriate  section  of 
the  provision  at  52.214-30,  Annual 
Representations  and  Certifications- 
Sealed  Bidding. 

16.  Section  14.301  is  amended  by 
revising  paragraph  (a);  by  redesignating 
existing  paragraph  (c)  as  (d);  and  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

14,301    Responshfeness  of  bids. 

(a)  To  be  considered  for  award,  a  bid 
must  comply  in  all  material  respects 
with  the  invitation  for  bids.  Such 
compliance  enables  bidders  to  stand  on 
an  equal  footing  and  maintain  the 
integrity  of  the  sealed  bidding  system. 

(c)  Facsimile  bids  shall  not  be 
considered  unless  permitted  by  the 
soHcitation  (see  14.202-7). 

17.  Section  14.303  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 

14.303    Modifications  or  withdrawal  of 
bids. 

(a)  Bids  may  be  modified  or 
withdrawn  by  written  or  telegraphic 
notice  received  in  the  office  designated 
in  the  invitation  for  bids  not  later  than 
the  exact  time  set  for  opening  of  bids. 
Unless  proscribed  by  agency 
regulations,  a  telegraphic  modification 
or  withdrawal  of  a  bid  received  in  such 
office  by  telephone  from  the  receiving 
telegraph  office  shall  be  considered. 
However,  the  message  shall  be 
confirmed  by  the  telegraph  company  by 
sending  a  copy  of  the  written  telegram 
that  formed  the  basis  for  the  telephone 
call.  If  the  solicitation  authorizes 
facsimile  bids,  bids  may  be  modified  or 
withdrawn  via  facsimile  received  at  any 
time  before  the  exact  time  set  for  receipt 
of  bids,  subject  to  the  conditions 
specified  in  the  provision  prescribed  in 
14.201-6(w).  Modifications  received  by 
telephone  (including  a  record  of  those 
telephoned  by  the  telegraph  company) 
or  facsimile  shall  be  sealed  in  an 
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envelope  by  a  proper  of&cial.  The 
official  shall  write  on  the  enveiope  (IJ 
the  date  and  time  of  receipt  aad  by 
whom,  and  (2)  the  number  of  the 
invitation  for  bids,  aod  shall  sign  the 
envelope.  No  information  contained  ki 
the  envelope  shaQ  be  disclosed  before 
the  time  set  for  bid  opening. 
*        *        •        «        • 

18.  Section  14.364-1  is  amended  by 
revising  paragraphs  (aKl).  W[2).  and 
(b);  by  redesignating  existing  paragraph 
(d)  as  (e);  and  by  adding  new 
paragraphs  (a)(3)  and  (d)  to  read  as 
follows: 

14.304-1    QenaraL 


(a)  *  *  * 

(1)  It  was  sent  to  a  contracting  office 
in  the  United  States  or  Canada  by 
registered  or  certified  naail  not  later  than 
5  calendar  days  before  the  bid  receipt 
date  specified; 

(2)  It  was  sent  by  mail  (or,  if 
authorized  by  the  solicitation,  was  sent 
by  telegram  or  via  facsimile]  and  it  is 
determined  by  the  Government  that  the 
late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  Government  installation; 
or 

(3)  It  was  sent  to  a  contracting  ofRce 
in  the  United  States  or  Canada  by  U.S. 
Postal  Service  Express  Mail  Next  Day 
Service-Post  Office  to  Addressee  not 
later  than  5:00  PM  at  the  place  of  maihng 
2  working  days  prior  to  the  date 
specified  for  receipt  of  bids.  The  term 
"working  days"  excludes  weekends  and 
Federal  holidays. 

(b)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
bid,  modificatioR,  or  withdrawal  sent  to 
a  contracting  office  in  the  United  States 
or  Canada  either  by  registered  or 
certified  mail  is  a  U.S.  or  Canadian 
Postal  Service  postmark  both  on  the 
envelope  or  wrapper  and  on  the  original 
receipt  from  the  liS.  or  Canadian  Postal 
Service.  Both  postmarks  must  show  a 
legible  date,  or  the  bid,  modification,  or 
withdrawal  shall  be  deemed  to  have 
been  mailed  late.  (The  term  "postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  ^exclusive  of  a 
postage  meter  machme  impression]  that 
is  readily  identifiable  without  further 
action  as  having  been  supplied  and 
affixed  on  the  date  of  mailing  by 
employees  of  the  U.S.  or  Canadian 
Postal  Service.  Therefore,  bidders 
should  request  the  postal  clerk  to  place 
a  legible  hand  cancellatioa  bull's-eye 
postmark  on  both  the  receipt  and  the 
envelope  or  wrapper.) 


(d)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
bid,  modification,  or  withdrawal  sent  by 
U.S.  Postal  Service  Express  Mail  Next 
Day  Service-Post  Office  to  Addressee  is 
the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service-Post  Office  to 
Addressee"  label  and  the  postmark  on 
the  envelope  or  wrapper  and  on  the 
original  receipt  from  the  U.S.  Postal 
Service.  "Postmark  "  has  the  same 
meaning  as  defined  in  paragraph  (b)  of 
this  subsection,  exchiding  postmarks  of 
the  Canadian  Postal  Service.  Therefore, 
bidders  should  request  the  postal  clerks 
to  place  a  legible  hand  cancellation 
bull's-eye  postmark  on  bodi  die  rece^M 
and  the  envekpe  or  wrapper. 
*        •        •        •        • 

19.  Section  14.30-2  i«  revised  to  read 
as  follows: 

14.304-2    Notification  to  late  bidders. 

When  a  bid,  modification  of  bid.  or 
withdrawal  of  bid  is  recerved  late  and  it 
is  clear  from  available  information  that 
it  cannot  be  considered,  the  contracting 
officer  shall  promptly  notify  the  bidder 
accordingly.  However,  ¥rt»en  •  lale  bid. 
modification  of  bid,  or  withdrawal  of  bid 
is  transmitted  to  a  contracting  office  in 
the  United  States  or  Canada  by 
registered  or  certified  mail  or  by  U.S. 
Postal  Seirice  Express  Mail  Next  Day 
Service-Post  Office  to  Addressee  and  is 
received  before  award,  the  bidder  shall 
be  promptly  notified  substantially  as 
follows:  Your  bid  in  response  to 

Invitation  for  Bids  Nxraiber dated 

For [insert  subject  matter 

or  short  tith]  was  received  after  the 
time  for  opening  specified  in  the 
Invitation.  Accordingly,  your  bid  will 
not  be  opened  or  considered  for  award 
unless  there  is  received  from  you  by 

[insert  date]  the  original  post 

office  receipt  for  {insert  one  of  the 
following,  as  appropriate): 

(a)  Registered  or  certified  mail 
showing  a  date  of  mailing  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  opening  (e.g.,  a  bid 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  bids  by  the  20th  of 
the  month  must  have  been  mailed  by  the 
15th  or  earlier);  or 

(b)  U.S.  Postal  Service  Express  Mail 
Next  Day  Service-Post  Office  to 
Addressee  showing  a  date  of  mailing  not 
later  than  5K30  PM  two  Federal  working 
days  prior  to  the  date  specified  for 
opening. 

20.  Section  14.TO7-1  is  amended  by 
revising  paragraf^  (d)  to  read  as 
follows: 

14.407-1    GanaraL 


(d)(1)  Award  n  generally  made  by 
using  the  Award  portion  of  Standard 
Form  (SF)  33,  Sohcitation.  Offer,  and 
Award,  or  SF  1447,  SoHcitation/Contract 
(see  53.214).  If  an  offer  on  aa  SF  33  leads 
to  further  changes,  the  resulting  contract 
shall  be  prepared  as  a  bilateral 
document  on  SF  26,  Award/Contract. 

(2)  Use  of  the  Award  portion  of  SF  33, 
SF  26.  or  SF  1447,  does  not  preclude  the 
additional  use  of  informal  documents, 
including  telegrams,  as  notices  of 
awards. 

PART  15— CONTRACT»«J  BY 
NEGOTIATION 

21.  Section  15.402  is  amended  by 
adding  paragraphs  (i)  and  (|]  to  read  as 
follows: 

15.402    General. 

*        *        *        •        * 

(i)  Unless  prohibited  or  otherwise 
restricted  by  agency  procedures, 
contracting  officers  may  authorize 
facsimile  proposals  (see  15.407(i)).  In 
determining  whether  or  not  to  authorize 
facsimile  proposals,  the  contracting 
ai2^r  shall  consider  such  factors  as — 

(1)  Anticipated  pn^osal  size  and 
volume; 

(2)  Urj^ncy  of  the  requirement 

(3)  Frequency  of  price  dianges; 

(4)  Availability,  rebability.  speed,  and 
capacity  of  the  receiving  facsimile 
equipment;  and 

(5)  Adequacy  of  administrative 
procedures  and  controls  for  receiving, 
identifying,  recording,  and  safeguarding 
facsimile  proposals,  and  ensuring  their 
timely  tiehvery  to  the  proposal  opening 
location. 

(f)  If  facsimile  proposals  are 
authorized,  contracting  officers  may. 
after  the  date  set  for  receipt  of  proposal, 
request  offeror(s)  to  provide  the 
complete  original  signed  proposal. 

22.  Section  15.406-1  is  amended  by 
adding  paragraph  (a)(8);  and  in  the  third 
sentence  of  paragraph  (b)  by  removing 
the  words  "SF  33  or  SF  26 '  and  inserting 
in  their  place  "SF  33,  SF  26,  or  SF  144r' 
to  read  as  follows: 

15.406-1    Unlfonn  contract  format 


(a)  •  *  * 

(8)  Contracts  utilizing  the  simpHfied 
contract  format  (see  15.416). 
•        *        •        •        • 

23.  Section  15.406-2  is  amended  by 
revising  paragraphs  (a)(1).  the 
introductory  text  of  paragraph  (a)(3), 
and  paragraph  (a)(3)(vii)  by  inserting  a 
period  following  the  words  "Zip  Code"; 
and  removing  the  remainder  of  the 
sentence  to  read  as  follows: 


fpdpra! 
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15.406-2    Pwt  I— TTm  Scticduie. 

(a)  •  •  • 

(1)  Prepare  RFP*s  on  Standard  Form 
33,  Solicitation,  Offer  and  Award 
(53.301-33)  or  Standard  Form  1447. 
Solicitation/Contract  (53.301-1447), 
unless  otherwise  permitted  by  this 
regulation.  The  first  page  of  the  SF  33  or 
SF  1447  is  the  first  page  of  the 
solicitation.  The  first  page  of  the  SF  33 
includes  section  A  of  the  uniform 
contract  format.  When  the  SF  1447  is 
used  as  the  solicitation  document, 
ensure  the  Information  in  subdivisions 
{a)(3)(l)  and  (a)(3)(iv)  of  this  subsection 
are  inserted  in  block  9  of  the  SF  1447. 

•  *        *        •        • 

(3)  When  other  than  SF  33.  SF  18.  or 
SF  1447  is  used,  include  the  following  on 
the  first  page  of  the  solicitation: 

•  •        *        •        * 

24.  Section  15.407  is  amended  by 
revising  paragraphs  (c)(6)  and  (c)(8);  by 
adding  in  paragraph  (f)  the  words  "or  SF 
1447"  following  the  words  "SF  33";  and 
by  adding  paragraphs  (c)(9),  (i),  and  (j) 
to  read  as  follows: 

15.407    Solicitation  provisions. 

•  •        «        •        * 

(c)  •  •  • 

(6)  52.215-10,  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals,  for  solicitations  issued  in  the 
United  States  and  Canada  for 
submission  of  offers  to  a  contracting 
office  in  the  United  Stales  or  Canada; 

•  *        «        •        • 

(8)  52.215-12,  Restriction  on 
Disclosure  and  Use  of  Data;  and 

(9)  52.215-36,  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals  (Overseas),  for  solicitations 
under  which  offers  are  to  be  submitted 
to  a  contracting  office  outside  the 
United  States  or  Canada. 

(i)  The  contracting  officer  shall  msert 
the  provision  at  52.215-35,  Annual 
Representations  and  Certifications — 
Negotiation,  in  requests  for  proposals  if 
artnual  representations  and 
certifications  are  utilized  (see  14.213). 

(j)  The  contracting  officer  shall  insert 
the  provision  at  52.215-18,  Facsimile 
Proposals,  in  solicitations  if  facsimile 
proposals  are  authorized  (see  15.402(i)). 

25.  Section  15.412  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

15.412    Lata  proposals  and  modifications. 

•  *        •        •        •  *■ 

(e)  When  a  late  proposal  or 
modification  is  transmitted  to  a 
contracting  officer  in  the  United  States 
or  Canada  by  registered  or  certified  mail 
or  by  U.S.  Postal  Service  Express  Mail 


Next  Day  Service-Post  Office  to 
Addressee  and  is  received  before 
award,  the  offeror  shall  be  promptly 
notified  substantially  in  accordance 
with  the  notice  in  14.304-2. 
appropriately  modified  to  relate  to 
proposals. 
•        *        •        •        • 

26.  Section  15.414  is  revised  to  read  as 
follows: 

15.414    Fonns.  i 

(a)  Standard  Form  33  (SF  33), 
Solicitation,  Offer  and  Award  (see 
53.301-33),  shall  be  used  in  connection 
with  the  solicitation  and  award  of 
negotiated  contracts.  Award  may  be 
made  using  the  Award  portion  of  SF  33, 
except  as  provided  in  paragraph  (b)  of 
this  section. 

(b)  Standard  Form  26  (SF  26),  Award/ 
Contract  (see  53.301-26),  shall  be  used 
when  entering  into  negotiated  contracts 
when  the  prospective  contractor  has 
amended  its  offer,  unless — 

(1)  The  contract  is  for  the 
construction,  alteration,  or  repair  of 
buildings,  bridges,  roads,  or  other  real 
property; 

(2)  The  acquisition  is  one  for  which 
the  FAR  prescribes  special  contract 
forms;  or 

(3)  Use  of  a  purchase  order  is 
appropriate. 

(c)  Standard  Form  1447  (SF  1447), 
Solicitation/Contract  (see  53.301-1447), 
shall  be  used  in  connection  with 
negotiated  acquisitions  that  use  the 
simplified  contract  format  and  may  be 
used  in  lieu  of  the  SF  26  or  SF  33  for 
other  acquisitions.  Award  is  generally 
made  using  the  award  portion  of  the  SF 
1447  (see  53.215-1). 

27.  Section  15.416  is  added  to  read  as 
follows: 

15.416    Simplified  contract  format 

For  firm-fixed-price  or  fixed-price 
with  economic  price  adjustment 
acquisitions  of  supplies  and  services, 
the  contracting  officer  may  use  the 
simplified  contract  format  in  lieu  of  the 
uniform  contract  format  (see  14.201-1). 

PART  25— FOREIGN  ACQUISITION 
25.102    [Amended] 

28.  Section  25.102  is  amended  in 
paragraph  (a)(4)  by  removing  the  words 
"one  or  more  agencies  have 
determined." 

29.  Section  25.108  is  amended  by 
revising  paragraphs  (a)  and  (b);  and  by 
alphabetically  adding  in  paragraph 
(d)(1)  the  items  "Rabbit  fur  felt",  and 
"Yam,  50  Denier  rayon"  to  read  as 
follows: 


25.108    Excaptsd  articlas,  matarWs,  and 
•uppNM. 

(a)  One  or  more  agencies  have 
determined  that  the  articles,  materials, 
and  supplies  listed  in  paragraph  (d)  of 
this  section  are  not  mined,  produced,  or 
manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
quality.  The  list  in  paragraph  (d)  of  this 
section  is  furnished  for  information  only; 
an  article,  material  or  supply  listed 
therein  may  be  treated  as  domestic  only 
when  the  agency  concerned  has  made  a 
determination  that  it  is  not  mined, 
produced,  or  manufactured  in  the  United 
States  in  sufficient  and  reasonably 
available  quantities  of  a  satisfactory 
quality. 

(b)  Agencies  making  determinations 
under  25.102(a)(4)  or  25.202(a)(3)  for 
unlisted  articles,  materials,  or  supplies 
shall  submit  a  copy  of  these 
determinations  to  the  ajjpropriate  FAR 
Council  for  possible  addition  of  items  to 
the  hst 


25.202    [Amandsd] 

30.  Section  25.202  is  amended  In 
paragraph  {a)(3)  by  removing  the  words 
"One  or  more  agencies  have  determined 
that  the"  and  inserting  in  their  place  the 
word  "The". 

PART  28— BONDS  AND  INSURANCE 

31.  Section  28.101-4  is  revised  to  read 
as  follows: 

28.101-4    NoncompNanc*  with  bid 
guarantee  requirements. 

(a)  In  sealed  bidding,  noncompliance 
with  a  solicitation  requirement  for  a  bid 
guarantee  requires  rejection  of  the  bid, 
except  in  the  situations  described  in 
paragraph  (c)  of  this  subsection  when 
the  noncompliance  shall  be  waived. 

(b)  In  negotiation,  noncompliance 
with  a  solicitation  requirement  for  a  bid 
guarantee  requires  rejection  of  an  initial 
proposal  as  unacceptable,  if  a 
determination  is  made  to  award  the 
contract  based  on  initial  proposals 
without  discussion,  except  in  the 
situations  described  in  paragraph  (c)  of 
this  subsection  when  noncompliance 
shall  be  waived.  (See  15.610(a)  for 
conditions  regarding  making  awards 
based  on  initial  proposals.)  If  the 
conditions  for  awarding  based  on  initial 
proposals  are  not  met  deficiencies  in 
bid  guarantees  submitted  by  offerors 
determined  to  be  in  the  competitive 
range  shall  be  addressed  during 
discussions  and  the  offeror  shall  be 
given  an  opportunity  to  correct  the 
deficiency. 
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(cj  >JoDcoR>piiance  with  a  tolicitertion 
requirement  for  a  bid  guarantee  shall  be 
waived  in  the  following  circiunstances 
unless  the  contracting  a^cer  determines 
in  writing  that  acceptance  of  the  bid 
wouki  be  detrimental  to  the 
Govemmenf  •  interest  when — 

(1)  Only  one  offer  is  received.  In  this 
case,  the  contracting  officer  may  require 
the  furnishing  of  the  bid  guarantee 
before  award; 

(2)  The  amount  of  the  bid  guarantee 
submitted  is  less  than  required,  but  is 
equal  to  or  greater  than  the  difference 
between  the  offer  price  and  the  nexl 
higher  acceptable  offer, 

(3)  The  amount  of  the  bid  guarantee 
subnutted,  although  less  than  that 
required  by  the  solicitation  for  the 
maximum  quantity  offered,  is  sufficient 
for  a  quantity  for  which  the  offeror  is 
otherwise  eligible  for  award.  Any  award 
to  the  offeror  shall  not  exceed  the 
quantity  covered  by  the  bid  guarantee*, 

(4)  The  bid  guarantee  is  received  late, 
and  late  receipt  is  waived  under  14.304: 

(5)  A  bid  guarantee  becomes 
inadequate  as  a  result  of  the  correction 
of  a  mistake  under  14.406  (but  only  if  the 
bidder  will  increase  the  bid  guarantee  to 
the  level  required  for  the  corrected  bid); 

(6)  A  telegraphic  offer  modincation  is 
received  without  corresponding 
modification  of  the  bid  guarantee,  if  the 
modification  expressly  refers  to  the 
previous  offer  and  the  o&ror  corrects 
any  deficiency  in  bid  guarantee; 

(7)  An  otherwise  acceptable  bid  bond 
was  submitted  with  a  signed  offer,  but 
the  bid  bond  was  not  signed  by  the 
offeror 

(8)  An  otherwise  acceptable  bid  bond 
is  errroneously  dated  or  bears  no  date  at 
all;  or 

(9]  A  bid  bond  does  not  list  the  United 
States  as  obligee,  but  correctly  identifies 
the  offeror,  the  solicitation  Dumber,  and 
the  name  and  location  of  the  project 
involved,  so  long  asit  is  acceptable  in 
all  other  respects. 

32.  Section  28.106-1  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  and  paragraphs  (e),  (h). 
(i),  and  tj);  and  by  adding  paragraphs  (n) 
and  (o)  to  read  as  follows: 

28.106-1    Bonds  and  bond-faiated  forma. 

The  following  Standard  Forms  (SFs) 
and  Optional  Forms  (OFs)  shown  in 
53.301  and  53.302  shall  be  used,  except 
in  foreign  countries,  when  a  bid  bond, 
performance  or  pajrment  bond,  or  an 
individual  surety  is  required.  *  •  • 
•        •        *        •        % 

(e)  SF  28,  Affidavit  of  Individual 
Surety  (see  28.203). 


(h)  SF  273,  Reinsurance  Agreement  for 
a  Miller  Act  Performance  Bond  (see 
28.202(aK4)). 

(i)  SF  274.  Reinsarance  Agreement  for 
a  Miller  Act  Payment  Bond  (see 
28.202(a)(4)). 

(j)  SF  275,  Reinsurance  Agreement  in 
Favor  of  the  United  States  (see 
28.202(a)(4)). 
•         *         •         •        « 

(n)  OF  go.  Release  of  Lien  on  Real 
Property  (see  28.203-5). 

(o)  OF  91,  Release  of  Personal 
Property  irom  Escrow  (see  28.203-5). 

28.202    {Ramovadi 

33.  Section  28.202  is  removed. 

28.202-1    [Radasignatad  as  28.2021 

34.  Section  28.202-1  is  redesignated  as 
new  section  28.202,  and  the  section  title 
and  paragraph  (d)  are  revised  to  read  as 
follows: 

28.202  Accaptabiltty  of  corporats  suretiss. 
***** 

(d)  The  Department  of  the  Treasury 
Circular  570  may  be  obtained  from  the 
U.S.  Department  of  the  Treasury. 
Financial  Management  Service.  Surety 
Bond  Branch.  401 14th  St.,  SW,  2nd 
Floor— West  Wing,  Washington,  DC 
20227. 

28.202-2    [Rantevad] 

35.  Section  28.202-2  is  removed. 

28.203-1    fRadeslgnated  as  28.204-1] 

36.  Section  2a203-l  is  redesignated  as 
28.204-1. 

28.2e3-«    [Radaaignaiad  aa  28.204-2] 

37.  Section  28.203-2  is  redesignated  as 
28.204-2. 

28.203  [Redesignated  as  28.204] 

38.  Section  26.203  is  redesignated  as 
28.204,  and  new  section  28.203  is  added 
to  read  as  follows: 

28.203    AcceptabUity  of  Individual  suratiaa. 

(a)  An  individual  surety  is  acceptable 
for  eill  types  of  bonds  except  position 
schedule  bonds.  The  contracting  officer 
shall  determine  the  acceptability  of 
individuals  proposed  as  sureties,  and 
shall  ensure  that  the  surety's  pledged 
assets  are  sufficient  to  cover  the  bond 
obligation.  (See  28.203-7  for  information 
on  excluded  individual  sureties.) 

(b)  An  individual  surety  must  execute 
the  bond,  and  the  unencumbered  value 
of  the  assets  (exclusive  of  all 
outstanding  pledges  for  other  bond 
obligations)  pledged  by  the  individual 
surety,  must  equal  or  exceed  the  penal 
amount  of  each  bond.  The  individual 
surety  shall  exeonte  the  Standard  Form 
28  and  provide  a  security  interest  in 
accordance  with  28.203-1.  One 


individual  8iu«ty  is  adequate  support  for 
a  bond,  provided  the  unencumbered 
value  of  the  assets  pledged  by  that 
individual  surety  equal  or  exceed  the 
amount  of  the  bond.  An  offeror  may 
submit  up  to  three  individual  sureties  for 
each  bond,  ia  which  case  the  pledged 
assets,  when  combined,  must  equal  or 
exceed  the  penal  amount  of  the  bond. 
Each  individual  surety  must  accqjt  both 
joint  and  several  liability  to  the  extent 
of  the  penal  amoaat  of  tfie  bond. 

(c)  If  the  contracting  offic«" 
determines  that  no  individual  surety  in 
support  of  a  bid  guarantee  is  acceptable, 
the  offeror  utilizing  the  individual  surety 
shall  be  rejected  as  nonresponsible, 
except  as  provided  in  28.101-4.  A  finding 
of  nonresponsibility  based  on 
unacceptability  of  an  individual  surety, 
need  not  be  referred  to  the  Small 
Business  Administration  for  a 
competency  review.  (See  19.602-  ' 
l(a)(2)(i)  and  61  Comp.  Gen.  456  (1982).) 

(d)  A  contractor  submitting  aa 
unacceptable  individual  surety  in 
satisfaction  of  a  performance  or 
payment  bond  requirement  may  be 
permitted  a  reasonable  time,  as 
determined  by  the  contracting  officer,  to 
substitute  an  acceptable  surety  for  a 
surety  previously  determined  to  be 
unacceptable. 

(e)  When  evaluating  individual 
sureties,  contracting  officers  may  obtain 
assistance  from  the  office  identified  in 
28.202(d). 

(f)  Contracting  officers  shaH  obtain 
the  opinion  of  legal  counsel  as  to  the 
adequacy  of  the  documents  pledging  the 
assets  prior  to  accepting  the  bid 
guarantee  and  payment  and 
performance  bonds. 

(g)  Evidence  of  possible  criminal  or 
fraudulent  activities  by  an  individual 
surety  shall  be  referred  to  the 
appropriate  agency  official  in 
accordance  with  agency  procedures. 

39.  Section  28.203-1  is  added  to  read 
as  follows: 

28.203-1    Security  InteresU  by  an 
Individual  surety. 

(a)  An  individual  surety  may  be 
accepted  only  if  a  security  interest  in 
assets  acceptable  under  28.203-2  is 
provided  to  the  Government  by  \he 
individual  surety.  The  security  interest 
shall  be  furnished  with  the  bond. 

(b)  The  value  at  which  the  contracting 
officer  accepts  the  assets  pledged  must 
be  equal  to  or  greater  than  the  aggregate 
penal  amounts  of  the  bonds  required  by 
the  solicitation  and  may  be  provided  by 
one  or  a  combination  of  the  following 
methods: 

(1)  An  escrow  account  with  a 
federally  insured  financial  institution  in 
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the  name  of  the  conteactiiig  agency.  (See 
28.2e3-2(b)i2)  with  leaped  to 
Govemnient  secirities  in  book  entry 
form.)  Acceptable  securities  for  deposit 
in  escrow  are  discussed  ia  28.203-^ 
While  the  offeror  ia  respoasiUa  for 
establishing  the  escrow  account,  the 
terms  and  conditions  must  be 
acceptable  to  the  contracting  ofBcer.  At 
a  Biinimunu  the  escrow  account  shaQ 
provide  for  the  following: 

(i)  The  account  must  provide  the 
contracting  officer  the  sole  and 
unrestricted  right  to  draw  upon  all  or 
any  part  of  the  funda  depoaited  in  the 
account.  A  written  demand  for 
withdrawal  shaH  be  sent  to  the  financial 
institution  by  the  contracting  officer, 
after  obtaining  the  concuirence  of  legal 
counsel,  witli  a  copy  to  die  offeror/ 
contractor  and  to  the  surety.  Within  die 
time  period  specified  ia  the  deaaaad,  the 
financial  institution  would  pay  the 
Government  the  aarannt  demanded  up 
to  the  amonrt  on  Aeptmt.  ff  any  dispote 
shoaW  arise  between  the  Government 
and  the  offertw/ contractor,  the  surety,  or 
the  subcontractors  or  seppliefs  with 
respect  to  the  offer  or  contract,  the 
finefldol  instifaitiQn  would  be  required, 
unlaa*  ptcdoded  by  order  af  a  court  of 
competent  jurisdiction,  to  disburse 
monies  to  the  Govenunent  aa  directed 
by  the  contractiog  officer. 

(ii)  The  financial  institution  woald  be 
authorized  to  release  to  the  iiuhviduai 
surety  all  or  part  of  the  balance  ol  the 
escrow  accoimt  Including  any  accrued 
interest  upon  receipt  of  written 
authorization  from  tffe  contracting 
officer. 

(iii)  The  Government  would  not  be 
respon^Ue  Cor  any  eoata  attributable  to 
the  esteblishBieiitr  namtenance, 
administratioB.  or  any  other  aspect  of 
the  account 

{iv>  The  financial  institution  vrouU 
not  be  liable  or  responsible  for  the 
interpretation  of  any  provisions  or  terma 
and  conditions  of  the  solidtatioa  or 
contract 

(v)  The  financial  inatitution  would 
provide  periodic  account  stateotents  to 
the  contracting  officer. 

(vi)  The  teniM  of  the  escrow  account 
could  not  be  amended  without  the 
consent  of  the  contracting  officer. 

(2)  A  lien  on  real  property,  subject  to 
the  restrictions  in  28.203-2  and  28.203-3. 

40.  Section  28.203-2  is  redesignated  as 
28.204-2  and  new  section  28.2ro-2  is 
added  to  read  as  follows: 

28.203-2     AcctfvlatMtttY  o*  a»i>«i» 

(a)  Tke  G<ivenimeBt  wiH  accept  only 
cash,  read^  aiarketi^Tte  aasets.  or 
irreTocable  ktto's  of  credit  from  a 
federally  insured  financial  institution 


from  individual  sureties  fin  satisfy  the 
undo  lying  bond  obtigatiooa. 
(b)  Acceptable  a»ets  isidude — 

(1)  Cash,  or  certificates  of  deposit,  of 
otbfer  cash  equivalents  with  a  tederaJTy 
insured  fmancial  institution; 

(2)  United  States  GovemiaenJ 
securities  at  market  value.  (An  escrow 
aecoiBH  »  not  required  if  an  indfvidaat 
surety  offers  Government  securities  held 
in  book  entry  form  at  a  depository 
institution.  In  lien  thereof,  the  hrdividual 
rfwIJ  provide  evidence  that  the 
depository  inatifation  haa  (i)  placed  a 
notation  against  the  individual's  book 
entry  account  indicating  that  the 
security  has  been  pledged  in  favor  of  the 
respective  agency:  (ii)  agreed  to  notify 
the  agency  prior  to  maturity  of  the 
security;  arwi  (iii)  agreed  to  hold  the 
proceeds  of  the  security  subject  to  the 
pledge  in  favor  of  the  agency  uatil  a 
substitution  of  securities  is  made  or  the 
security  interest  ia  formally  released  by 
the  agency); 

13}  Stocks  and  bonda  actively  traded 
on  a  national  US.  security  exchange 
with  certificates  issued  in  the  naota  of 
the  individual  surety.  National  secarity 
exchanges  axe — ti)  the  New  York  Stock 
Exchange;  (ii)  the  American  Stock 
Exchange;  (iii)  the  Boston  Stock 
Exchai^e;  (iv)  the  Cincinnati  Stock 
Exchange;  (v)  the  Midwest  Stock 
Exchange;  (vi)  the  Philadelphia  Stock 
Exchange;  (vii)  the  Pacific  Stock 
Exchange;  and  (viii)  tke  Spokane  Stock 
Exchange.  These  assets  ^MiHA  be  accepted 
at  90  percent  of  their  52-week  low,  aa 
reflected  at  the  time  o{  subansaioB  si  the 
bond.  Stock  options  and  stocks  on  the 
over-tbe-cCTuiter  (OTC)  market  or 
NASDQ  Exchaagea  will  not  be  accepted 
Assistance  m  evalaatisig  the 
acceptability  of  securities  may  be 
obtained  from  the  Securities  and 
Exchange  Conuxission,  Division  erf 
Enforcenent  450  Fifth  Street  NW., 
Washington.  DC  20549. 

(4)  Real  property  owned  tm.  £ec  siaipte 
by  the  sarety  without  any  form  of 
concurrent  own^sbip.  except  as 
provided  in  aubdivtsian  (c)f3Kiii)  of  this 
subsection,  and  Located  within  the  50 
United  Statea  its  teniUaies,  ta 
posaessons.  These  aaaats  wiU  he 
accepted  at  lOO  panjiui  ol  the  most 
current  tax  aasessaent  rahie  (exclusive 
of  encumbrances)  or  75  percent  erf  the 
properties'  aneictRibered  market  value 
provided  a  carrent  appraisal  is  famished 
(sec  28.203-3). 

(5)  Irrevocable  letters  of  credit  fILC) 
issued  by  a  federaMy  awuroi  financial 
institution  in  the  iam»  at  the  contracting 
agmcy  and  which  identify  the  agency 
and  solicitation  or  contract  number  Hot 
which  fteOjC  is  provided. 


(c)  Unacceptable  asaets  ihchide  bat 
are  not  limited  lo— 
fl)  Notea  or  accounts  receivable; 

(2)  Foreign  securities; 

(3)  Real  property  aa  follows: 

(i)  Reel  property  located  ontstde  the 
United  States,  its  ferrrtories,  or 

pi)  Real  property  which  i»  a  principal 
residence  of  iie  surety. 

(iii)  Real  property  owned  eoncurrently 
regardless  of  the  form  of  co-tenancy 
(including  jowit  tenancy,  tenancy  by  the 
entirety,  and  tenancy  in  common)  tnf.cepf 
where  all  co-tenants  agree  to  act  jointly. 

(iv)  Life  estates,  leasehoki  estates,  or 
future  interests  in  real  property. 

(4)  Personal  property  od»er  then  that 
listed  in  paragraph  (b)  of  this  auheection 
(e.g..  jewelry,  furs,  antiques); 

(5)  Stocks  and  bor»ds  of  the  mdhridual 
surety  in  a  controlled,  affiliated,  or 
closely  held  concern  of  Ihe  offeror/ 
contractor 

ffl)  Corporate  assets  (e.g.,  pfant  and 
equipment); 

(7)  Speculative  aasets  (e.g.,  mineral 
rights); 

(8)  Letters  of  credit  except  as 
provided  in  28.203-2tb)f5). 

4t.  Sections  28.203-3'  through  28.203-7 
are  added  to  read  as  follows: 


28.aBs-a 


of  rest 


(a)  Whenever  a  bond  wift  a  security 
interest  m  real  property  is  sabmitted,  the 
individual  snety  shall  pnmde — 

fl)  Endenee  of  title  in  Ihe  form  of  a 
certificate  of  title  prepared  by  a  title 
insurance  company  approved  by  the 
United  States  IJepartmerrt  of  faatiee. 
This  Ust  entitled  List  of  Approved 
Attorneys,  Abstracters,  and  Title 
Companies  is  available  front  tfie  Tide 
Unit  Land  Acquisition  Section,  L«id 
and  Natural  Researce  Diviaton, 
Department  erf  justice,  Washington,  DC 
20530.  This  title  evidence  must  show  fee 
simple  title  vested  ia  the  surety  along 
with  any  concurrent  owners;  whether 
any  real  estate  taxes  are  due  and 
payable;  and  any  recorded 
encnrabrancea  against  the  properfy. 
inekidinf  the  Ren  filed  in  favor  of  the 
Government  under  paragraph  ((f)  of  tftw 
subaeetion; 

(2)  Evidence  of  tfte  amount  dne  under 
any  encumbrance  shown  in  the  evidence 
of  title: 

(3)  A  copy  of  the  cnrrent  real  estate 
tax  assessment  of  the  property  era 
current  appraisal  dated  no  earffer  than  8 
months  prior  to  the  date  of  (he  bond, 
prepared  by  a  professional  appraiser 
who  certifies  that  the  appiaisal  haa  been 
conducted  in  accordance  wrrtr  the 
generally  accepted  appraiaal  standards 
as  reflected  in  the  Oieifonn  Standards  of 


4898a 


f  edpra! 


Register  /  Vol.  54.  No.  227  /  Tueaday.  November  28.  1989  /  Rules  and  Regulations 


Professional  Appraisal  Practice  as 
promulgated  by  the  Appraisal 
Foundation.  1029  Vermont  Avenue  NW, 
Washington.  DC  20005. 

(b)  Failure  to  provide  evidence  that 
the  lien  has  b^n  properly  recorded  will 
render  the  offeror  nonresponsible. 

(c)  The  individual  surety  is  liable  for 
the  payment  of  all  administrative  costs 
of  the  Government,  including  legal  fees, 
associated  with  the  liquidation  of 
pledged  real  estate. 

(d)  The  following  format,  or  any 
document  substantially  the  same,  shall 
be  used  by  the  surety  and  recorded  in 
the  local  recorder's  office  when  a  surety 
pledges  real  estate  on  Standard  Form  28, 
Affidavit  of  Individual  Surety. 

Lien  on  Real  Estate 

I/we  agree  that  this  instrument 
constitutes  a  lien  in  the  amount  of 

$ on  the  property  described  in 

this  lien.  The  rights  of  the  United  States 
Government  shall  take  precedence  over 
any  subsequent  lien  or  enciunbrance 
until  the  lien  is  formally  released  by  a 
duly  authorized  representative  of  the 
United  States.  I/we  hereby  grant  the 
United  States  the  power  of  sale  of 
subject  property,  including  the  right  to 
satisfy  its  reasonable  administrative 
costs,  including  legal  fees  associated 
with  any  sale  of  subject  property,  in  the 
event  of  contractor  default  if  I/we 
otherwise  fail  to  satisfy  the  underlying 
(    )  bid  guarantee,  (    )  performance 
bond.  (    )  or  payment  bond  obligations 
as  an  individual  surety  on  solicitation/ 

contract  number .  The  lien  is 

upon  the  real  estate  now  owned  by  me/ 
us  described  as  follows:  (legd 
description,  street  address  and  other 
identifying  description) 

IN  WITNESS  HEREOF.  I/we  have 
hereunto  affixed  my/our  hand(s]  and 

Beal(s)  this DAY  OF 

19 , 

WITNESS: 
(SEAL) 

h ,  a  Notary  Public  in  and  for 

the  (CmO .  (STATE) .  do 


_  a  party  or 


hereby  certify  that . 

parties  to  a  certain  Agreement  bearing 

the  date day  of 

19         ,  and  hereunto  annexed, 
personally  appeared  before  me,  the  said 

being  personally  well  known  to 

me  as  the  per8on(8]  who  executed  said 
lien,  and  acknowledged  the  same  to  be 
his/her/their  act  and  deed.  GIVEN 

under  my  hand  and  seal  this 

day  of 19 . 

NOTARY  PUBUC         STATE 
My  Commission  expires: 


2S.203-4    Substitution  of  anets. 

An  individual  surety  may  request  the 
Government  to  accept  a  substitute  asset 
for  that  cuirenUy  pledged  by  submitting 
a  written  request  to  the  responsible 
contracting  officer.  The  contracting 
officer  may  agree  to  the  substitution  of 
assets  upon  determining,  after 
consultation  with  legal  counsel,  that  the 
substitute  assets  to  be  pledged  are 
adequate  to  protect  the  outstanding 
bond  or  guarantee  obiligations.  If 
acceptable,  the  substitute  assets  shall  be 
pledged  as  provided  for  in  Subpart  28.2 

28.203-S    Retoasa  of  Han. 

(a)  After  consultation  with  legal 
counsel,  the  contracting  officer  shall 
release  the  security  interest  on  the 
individual  surety's  assets  using  the 
Optional  Form  90,  Release  of  Lien  on 
Real  Property,  or  Optional  Form  91, 
Release  of  Personal  Property  from 
Escrow,  or  a  similar  release  as  soon  as 
possible  consistent  with  the  conditions 
in  subparagraphs  (a)  (1)  and  (2)  of  this 
subsection.  A  surety's  assets  pledged  in 
support  of  a  payment  bond  may  be 
released  to  a  subcontractor  or  supplier 
upon  Government  receipt  of  a  Federal 
district  court  judgment,  or  a  sworn 
statement  by  the  subcontractor  or 
supplier  that  the  claim  is  correct  along 
with  a  notarized  authorization  of  the 
release  by  the  surety  stating  that  it 
approves  of  such  release. 

(1)  Contracts  subject  to  the  Miller  Act 
The  security  interest  shall  be 
maintained  for  the  later  of  (i)  1  year 
following  final  payment  (ii)  until 
completion  of  any  warranty  period 
(applicable  only  to  performance  bonds], 
or  (iii)  pending  resolution  of  all  claims 
filed  against  the  payment  bond  diu^ 
the  1-year  period  following  final 
payment 

(2)  Contracts  not  subject  to  the  Miller 
Act.  The  security  interest  shall  be 
maintained  for  90  days  following  final 
payment  or  until  completion  of  any 
warranty  period  (applicable  only  to 
performance  bonds),  whichever  is  later. 

(b)  Upon  written  request  the 
conb'acting  officer  may  release  the    - 
security  interest  on  the  individual 
surety's  assets  in  support  of  a  bid 
guarantee  based  upon  evidence  that  the 
offer  supported  by  the  individual  surety 
will  not  result  in  contract  award. 

(c)  Upon  written  request  by  the 
individual  surety,  the  contracting  officer 
may  release  a  portion  of  the  security 
interest  on  the  individual  surety's  assets 
based  upon  substantial  performance  of 
the  contractor's  obligations  under  its 
performance  bond  Release  of  the 
security  interest  in  support  of  a  payment 
bond  must  comply  with  the 
subparagraphs  (a)  (1)  and  (2)  of  this 


subsection.  In  making  this 
determination,  the  contracting  officer 
will  give  consideration  as  to  whether  the 
unreleased  portion  of  the  lien  is 
sufficient  to  cover  the  remaining 
contract  obligations,  including  payments 
to  subcontractors  and  other  potential 
liabilities.  The  individual  surety  shall,  as 
a  condition  of  the  partial  release,  furnish 
an  affidavit  agreeing  that  the  release  of 
such  assets  does  not  relieve  the 
individual  surety  of  its  obligations  under 
the  bond(8). 

28.203-6    Contract  dausa. 

Insert  the  clause  at  52.228-11  in 
solicitations  and  contracts  which 
require  the  submission  of  bid 
guarantees,  performance,  or  payment 
bonds. 

28.203-7    Exclusion  of  Individual  sureties. 

(a)  An  individual  may  be  excluded 
from  acting  as  a  surety  on  bonds 
submitted  by  offerors  on  procurement 
by  the  executive  branch  of  the  Federal 
Government,  by  the  acquiring  agency's 
head  or  designee  utilizing  the 
procedures  in  Subpart  9.4.  The  exclusion 
shall  be  for  the  purpose  of  protecting  the 
Government 

(b)  An  individual  may  be  excluded  for 
any  of  the  following  causes: 

(1)  Failure  to  fuffiU  the  obligations 
under  any  bond. 

(2)  Failure  to  disclose  all  bond 
obligations. 

(3)  Misrepresentation  of  the  value  of 
available  assets  or  outstanding 
Uabilities. 

(4)  Any  false  or  misleading  statement 
signature  or  representation  on  a  bond  or 
affidavit  of  in^vidual  suretyship. 

(5)  Any  other  cause  affecting 
responsibility  as  a  surety  of  such  serious 
and  compelling  natxire  as  may  be 
determined  to  warrant  exclusion. 

(c)  An  individual  surety  excluded 
pursuant  to  this  subsection  shall  be 
included  on  the  Ust  entitled  Parties 
Excluded  from  Procurement  Programs. 
(See  9.404.) 

(d)  Contracting  officers  shall  not 
accept  the  bonds  of  individual  sureties 
whose  names  appear  on  the  list  entitled 
Parties  Excluded  from  Procurement 
Programs  (see  9.404)  unless  the 
acquiring  agency's  head  or  a  designee 
states  in  writing  the  compelling  reasons 
justifying  acceptance. 

(e)  An  exclusion  of  an  individual 
surety  under  this  subsection  will  also 
preclude  such  party  from  acting  as  a 
contractor  in  accordance  with  Subpart 
9.4. 


II 
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28J04-1     [Air,  ended} 

42.  Section  28.204-1,  as  retfesignated 
from  28.203-1,  is  amended  by  removing 
in  the  first  sentence  the  citation  "6 
U.S.C.  15"  and  inserting  in  its  place  "31 
U.S.C.  9303";  and  by  removing  the  date 
"February  8, 1935"  and  inserting  in  its 
place  "July  1, 1978". 

43.  Section  28.204-2.  as  redesignated 
from  28.203-2,  is  amended  by  revising 
the  section  heading  to  read  as  follows: 

28.204-2    C<»fiti>«>e  -»■  -asnig-^  trsecils, 
banli  drafts,  money  oroars,  or  currency. 

*  *        »         ♦         • 

PART  32— CONTRACT  FINANCING 

44.  Section  32.503-6  is  amended  by 
revising  m  paragraph  {b)(l)  die  third 
sentence  to  read  as  follows. 

32.503-4   SuFD«n«t»oit  or  redaction  of 
fMyrosnts. 

*  *        «        «         « 

(b)  •  *  *  If  the  system  or  controls  are 
deemed  inadequate,  progress  payments 
shall  be  suspended  (or  the  portion  of 
progress  payments  associated  with  the 
unacceptable  portion  of  the  contractor's 
accounting  system  shall  be  suspended) 
until  the  necessary  changes  have  been 
made. 


PART  36— CONSTRUCTION  AND 
ARCHJTECT-EMGINEER  CONTRACTS 

45.  Section  36.201  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

36.201    Evaluation  of  contractor 
performance. 

(a)  Preparotioa  of  performance 
evalaation  reports,  fl)  The  contracting 
activity  shall  evaluate  contractor 
perfonnance  and  prepare  a  performance 
report  using  the  SF  1420,  Performance 
Evaluation  |C«istniclion  Contracts),  for 
each  construction  contract  of — 

(i)  $500,000  or  more:  or 

(ii)  More  than  $10,000,  if  the  contract 
was  terminated  for  defaah. 

•  0  •  •  • 

46.  Section  36.505  is  revised  to  read  as 
follows: 

36.505    Material  antfworkmanaMp. 

The  coatracting  crfficer  shall  insert  the 
clause  at  52J3fr-5,  Material  and 
Workmansbif),  in  sxriidtations  and 
contracts  for  construction  contracts. 

47.  Section  36.507  is  revised  to  read  as 
follows: 

36.507    Permits  and  responsibtlWes. 

The  csHitractiiig  offker  shall  mscrt  the 
clause  af  52J36-7,  Permits  and 
RespoRsibtlfSes,  in  sofieitations  and 
contracfs  when  a  fbced-price  or  cosf- 


reimbursement  construction  contract  or 
a  fbced-price  dismantling,  demolition,  or 
removal  of  improvements  contract  is 
contemplated. 

36.520  [Rwnowirt] 

4tt.  Section  ^529  is  removed 

36.521  [Radesigaatad  as  36.5261 

40.  Section  361521  ia  redesignated  as 
36.520. 

36.602-3    [Amendetfl 

50.  Section  36.602-3  is  amended  in  the 
first  sentence  of  paragraph  (c)  by 
inserting  a  period  following  the  word 
"services"  and  removing  the  phrase  ", 
when  the  prospective  architect-engineer 
contract  is  estimated  to  exceed  $10,000." 

36.602-5    (Amended! 

51.  Section  36.502-5  is  amended  in  the 
section  title  and  in  the  first  sentence  of 
the  introductory  text  by  removing  in 
each  i^aee  the  figure  ISlO.OOO"  and 
insertmg  in  each  place  the  words  "^e 
small  pnrchase  Hmitation'*. 

PART  42— CONTRACT 
ADMMISTRATiON 

52.  Section  41302  is  amended  by 
revising  paragraph  (a)(39)  to  read  as 
follows: 

42.302    Contract  adminis^tion  functions 

(a)  *  •  • 

(39)  Ensure  contractor  compliance 
with  contractual  safety  requirements. 
***** 

53.  Section  42.1406-1  is  amended  by 
revising  the  second  sentence  to  read  aa 
follows: 

42.1406-f    Advanca  nottca. 

*  *  *  Generally,  this  notification  is 
required  only  for  classified  material; 
sensitive,  controlled,  and  certain  other 
protected  material;  explosives,  and 
some  other  hazardous  materials; 
selected  shipments  requiring  movement 
control:  or  minimum  carload  or 
truckload  shipments.  •  •  • 

54.  Section  42.1406-2  is  revised  to  read 
as  follows: 

42.1406-2    Contract  dausa. 

The  contracting  officer  shall  insert  the 
clause  at  52.242-12,  Report  of  Shipment 
(REPSHIP),  in  solicitations  and  contracts 
when  advance  notice  of  shipment  is 
required  for  safety  or  seau"ity  reastms, 
or  where  carload  or  truckload  shipments 
will  be  made  to  DoD  in6..iIt8tioRs  or,  as 
required,  to  civilian  agency  facilities. 

PART  45— 60VERKMFNT  PROPERTY 

45.305    fRemovwcr  ana  (^served] 

55.  Section  45.305  is  removed  and 
reserved. 


5&  Section  45.306-2  is  amended  by 
revising  the  sectioa  and  Iha  title  to  read 
as  foQows: 

4&306-2    SpeeWtoolfeigundarcost- 
ralmbursemeni  cantrscta. 

Title  to  special  toaiiB§iHider  cost- 
reimbursement  contracts  ia  acquired  by 
the  Government  in.  all  cases.  The  clause 
used  for  this  purpose  is  52.245-5, 
Government  Property  (Cost- 
Reimbursement  Time-aad-Material,  at 
Labor-Hour  Contracts). 

57.  Section  45.306-3  is  amended  by 
revising  the  section  and  the  tMIe  to  reed 
as  follows: 

45J06-3    Special  taoUnguodartxadiKtca 
contracts. 

(a)  Criteria  for  acquigitioa.  In 
deciding  whether  or  not  to  acquire  title 
to  special  tooling,  or  rights  to  title,  under 
fixed-price  coatracts,  tbe  contracting 
officer  shall  consider  the  fallowing 
factors: 

(1)  The  current  or  probable  future 
need  of  the  Govemmeirt  for  the  rte.TTs 
involved  (including  m-house  ase)  and 
the  estimated  cost  of  producing  iiem  f[ 
not  acquired. 

(2)  The  estimated  residual  value  of  the 
items. 

(3)  The  administrative  burdea  md 
other  expenses  incident  to  reporting, 
recordkeeping,  preparation,  handling 
transportaU'on,  and  storage. 

(4)  The  feasibility  and  probable  cost 
of  making  the  items  available  to  other 
offerors  in  the  event  of  future 
acquisitions. 

(5)  The  amount  offered  by  the 
contractor  for  the  right  to  retain  the 
items. 

(6)  The  affect  on  fiiture  competitioa 
and  contract  pricing 

(b)  Decision  aol  te  acquire  special 
tooling.  In  contiacts  ia  which  the 
Government  will  not  ac%iure  title  to 
special  tooling,  or  ri^its  to  title,  special 
requirements  maj  be  included  in  the 
Schedule  of  the  contract  (e.g., 
requirement  goveminf  tke  contractor's 
capitalizaiticm  of  apeciai  tooMng  costs). 

45.306-4    [RemewatfandResarvcdl 

58.  Section  45i30»  4  is  reoaoved  and 
reserved. 

59.  Section  45.306-6  is  added  to  read 
as  follows: 

45.306-5    Contracf  daosa. 

The  contracting  officer  shall  insert  the 
clause  at  52.245-17,  Special  Tooling,  in 
solicitations  and  cantraeta  when  a  fixed- 
price  contract  is  contemplated,  and 
either  the  contract  will  include  special 
tooling  provided  by  the  GovermneBt  or 
the  Government  will  acquire  title  or 
right  to  title  in  special  tooling  to  be 
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acquired  or  fabricated  by  the  contractor 
for  the  Government,  other  than  special 
tooling  to  be  delivered  as  an  end  item 
under  the  contract.  The  Special  Tooling 
clause  shall  apply  to  all  special  tooling 
accountable  to  the  contract. 

45.307-1    [AiiMnded] 

60.  Section  45.307-1  is  amended  by 
removing  in  paragraph  (b)  the  reference 
"45.306-2(c)"  and  inserting  in  its  place 
the  reference  "45.306-3(a)". 

61.  Section  45.307-3  is  added  to  read 
as  follows: 

45.307-3    Contract  dauM. 

The  contracting  officer  shall  insert  the 
clause  at  52.245-18,  Special  Test 
Equipment  in  solicitations  and 
contracts  when  contracting  by 
negotiation  and  the  contractor  will 
acquire  or  fabricate  special  test  equipent 
for  the  Government  but  the  exact 
identification  of  the  special  test 
equipment  to  be  acquired  or  fabricated 
is  unknown. 

45.306    [Amendtd] 

62.  Section  45.308  is  amended  by 
removing  paragraphs  (a)  and  (b).  The 
section  heading  remains. 

63.  Section  45.308-1  is  added  to  read 
as  follows: 

45.308-1    General 

(a)  The  contracting  ofHcer  may 
provide  Government  production  and 
research  property  on  an  "as  is"  basis  for 
performing  fixed-price,  time-and- 
material,  and  labor-hour  contracts.  It 
may  also  be  furnished  under  a  facilities 
contract  in  which  case  the  contract 
shall  state  that  the  contractor  will  not  be 
reimbursed  for  transporting,  installing, 
modifying,  repairing,  or  otherwise 
making  the  property  ready  for  use. 

(b)  When  the  property  is  provided 
under  other  than  a  facilities  contract  the 
solicitation  shall  state  that — 

(1)  Offerors  may  inspect  the  property 
before  submitting  offers  and  the 
conditions  under  which  it  may  be 
inspected; 

(2)  The  property  is  offered  In  its 
current  condition,  f.o.b.  present  location 
(provide  specific  locations); 

(3)  Offerors  must  satisfy  themselves 
that  the  property  is  suitable  for  their 
use: 

(4)  The  successful  offeror  shall  bear 
the  cost  of  transporting,  installing, 
modifying,  repairing,  or  otherwise 
making  the  property  suitable  for  use; 
and 

(5)  Evaluations  will  be  made  in 
accordance  with  Subpart  45.2  to 
eliminate  any  competitive  advantage 
resulting  from  usiiig  the  property. 

64.  Section  45.308-2  is  added  to  read 
as  follows: 


45.306-2    Contract  dauae. 

The  contracting  officer  shall  insert  the 
clause  at  52.245-19,  Government 
Property  Furnished  "As  Is,"  in 
solicitations  and  contracts  when  a 
contract  other  than  a  consolidated 
facilities  contract  a  facilities  acquisition 
contract,  or  a  facilities  use  contract  is 
contemplated  and  Government 
production  and  research  property  is  to 
be  furnished  "as  is"  (see  45.106  for 
additional  clauses  that  may  be 
required). 

PART  47— TRANSPORTATION 

65.  Section  47.104-4  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

47.104-4    Contract  clause. 

***** 

(b)  The  contracting  officer  may  insert 
the  clause  at  52.247-1,  Commercial  Bill 
of  Lading  Notations,  in  solicitations  and 
contracts  awarded  within  the  small 
purchase  limitation  at  13.000  when  it  is 
contemplated  that  the  delivery  terms 
will  be  f.o.b.  origin. 

66.  Section  47.305-16  is  amended  by 
revising  the  section  title  and  by  revising 
paragraph  (b)  to  read  as  follows: 

47.305-16    Shipping  ctwracteriatics. 

***** 

(b)  Guaranteed  shipping 
characteristics.  (1)  The  contracting 
officer  shall  insert  in  soliciations  and 
contracts,  excluding  those  awarded 
under  the  small  purchase  procedures  of 
Part  13.  the  clause  at  52.247-60, 
Guaranteed  Shipping  Characteristics, 
when  shipping  and  other  characteristics 
are  required  to  evaluate  offers  as  to 
transportation  costs.  When  all  of  the 
shipping  characteristics  listed  in 
paragraph  (a)  of  the  clause  at  52.247-60 
are  not  required  to  evaluate  offers  as  to 
transportation  costs,  t^e  contracting 
officer  shall  delete  the  characteristics 
not  required  from  the  clause. 

(2)  The  award  document  shall  show 
the  shipping  characteristics  used  in  the 
evaluation. 


PART  49— TERMINATION  OF 
CONTRACTS 

67.  Section  49.402-3  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

49.402-3    Procedure  for  default 

*.*•** 

(e)  •  •  • 

(2)  When  a  termination  for  default 
appears  inuninent  the  contracting 
officer  shall  provide  a  written 
notification  to  the  surety.  If  the 


contractor  is  subsequently  terminated 
for  default,  a  copy  of  the  notice  of 
default  shall  be  sent  to  the  surety. 


PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

52.102-1    (Amended] 

68.  Section  52.102-1  is  amended  by 
removing  paragraph  (d). 

69.  Section  52.102-2  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

52.102-2    Incorporation  in  full  text 

***** 

(c)  Provisions  completed  as  armual 
representations  and  certifications  are 
not  required  to  be  incorporated  in 
solicitations  in  full  text 

70.  Section  52.107  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows; 

52. 1 07    Provisions  and  clauses  prescribed 
in  Subpart  52.1. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.252-1,  SoHcitation 
Provisions  Incorporated  by  Reference,  in 
solicitations  in  order  to  incorporate 
provisions  by  reference. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.252-2,  Clauses 
Incorporated  by  Reference,  in 
solicitations  and  contracts  in  order  to 
incorporate  clauses  by  reference. 


52.204-1    [Amended] 

71.  Section  52.204-1  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(MAR  1989)"  and  inseiting  in  its 
place  "(DEC  1989)";  and  by  removing 
within  the  brackets  in  the  clause  the 
words  "(fill  in  name  of  agency  official)" 
and  insert  in  their  place  "(identify  title 
of  designated  agency  official  here]". 

52.212-4    [Amended] 

72.  Section  52.212-4  is  amended  in 
paragraphs  (b)  and  (c)  by  removing  the 
words  "Termination  for  Default- 
Supplies  and  Services"  and  by  inserting 
in  their  place  "Default-Fixed-Price 
Supply  and  Service". 

73.  Section  52.214-3  is  amended  by 
removing  in  the  title  of  the  provision  the 
date  "(NOV  1988)"  and  inserting  in  its 
place  "(DEC  1989)";  and  by  revising 
paragraph  (b)  to  read  as  follows: 

52.214-3    Amendments  to  Invltationa  for 


(b)  Bidders  shall  acknowledge  receipt  of 
any  amendment  to  this  solicitation  (1)  by 
signing  and  returning  the  amendments  (2)  by  • 
identifying  the  amendment  number  and  date 


euiTai 
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in  space  provided  for  this  purpose  on  the 
form  for  submitting  a  bid,  (3)  by  letter  or 
telegram,  or  (4)  by  facsimile,  if  facsimile  bids 
are  authorized  in  the  solicitation.  The 
Government  must  receive  the 
acknowledgment  by  the  time  and  at  the  place 
specifled  for  receipt  of  bids. 
•         •         ♦         •         * 

74.  Section  52.214-5  is  revised  to  read 
as  follows: 

52.214-5    Submission  of  Bids. 

As  prescribed  in  14.201-6{c)(l).  insert 
the  following  provision: 

Submission  of  Bids  (DEC  1989) 

(a)  Bids  and  bid  modifications  shall  be 
submitted  in  sealed  envelopes  or  packages 
(unless  submitted  by  electronic  means]  (1) 
addressed  to  the  o^ice  specified  in  the 
solicitation  number,  and  name  and  address  of 
the  bidder,  and  (2)  showing  the  time  specified 
for  receipt  the  solicitation  number,  and  the 
name  and  address  of  the  bidder. 

(b)  Telegraphic  bids  will  not  be  considered 
unless  authorized  by  the  solicitation; 
however,  bids  may  be  modified  or  withdrawn 
by  written  or  telegraphic  notice. 

(c)  Facsimile  bids,  modi^cations.  or 
withdrawals,  will  not  be  considered  unless 
authorized  by  the  solicitation. 

(End  of  provision) 

75.  Section  52.214-7  is  revised  to  read 
as  follows: 

52.214-7    Late  Submissions,  Modifications, 
and  Withdrawals  of  Bids. 

As  prescribed  in  14.201-6(c)(3),  insert 
the  following  provision: 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  (December  1989) 

(a)  Any  bid  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it — 

(1)  Was  sent  by  registered  or  certified  mail 
not  later  than  the  fifth  calendar  day  before 
the  date  specified  for  receipt  of  bids  (e.g..  a 
bid  submitted  in  response  to  a  solicitation 
requiring  receipt  of  bids  by  the  20th  of  the 
month  must  have  been  mailed  by  the  15th); 

(2)  Was  sent  by  mail  or.  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 
facsimile  and  it  is  determined  by  the 
Govemnient  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Government 
after  receipt  at  the  Government  installation; 
or 

(3)  Was  sent  by  U.S.  Postal  Service  Express 
Mail  Next  Day  Service-Post  Office  to 
Addressee,  not  later  than  5:00  P.M.  at  the 
place  of  mailing  two  working  days  prior  to 
the  date  specified  for  receipt  of  bids.  The 
term  "working  days"  excludes  weekends  and 
U.S.  Federal  holidays. 

(b)  Any  modification  or  withdrawal  of  a 
bid  is  subject  to  the  same  conditions  as  in 
paragraph  (a)  of  this  provision. 

(c)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late  bid. 
modification,  or  withdrawal  sent  either  by 
registered  or  certified  mail  is  the  U.S.  or 
Canadian  Postal  Service  postmark  both  on 


the  envelope  or  wrapper  and  on  the  original 
receipt  from  the  U.S.  or  Canadian  Postal 
Service.  Both  postmarks  must  show  a  legible 
date  or  the  bid.  modification,  or  withdrawal 
shall  be  processed  as  if  mailed  late. 
"Postmark"  means  a  printed,  stamped,  or 
otherwise  placed  impression  (exclusive  of  a 
postage  meter  machine  impression)  that  is 
readily  identifiable  without  further  action  as 
having  been  supplied  and  a^ixed  by 
employees  of  the  U.S.  or  Canadian  Postal 
Service  on  the  date  of  mailing.  Therefore, 
bidders  should  request  the  postal  clerk  to 
place  a  legible  hand  cancellation  bull's-eye 
postmark  on  both  the  receipt  and  the 
envelope  or  wrapper. 

(d)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  that  installation  on  the  bid  wrapper 
or  other  documentary  evidence  of  receipt 
maintained  by  the  installation. 

(e)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late  bid, 
modification,  or  withdrawal  sent  by  U.S. 
Postal  Service  Express  Mail  Next  Day 
Service-Post  Office  to  Addressee  is  the  date 
entered  by  the  post  office  receiving  clerk  on 
the  "Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the  postmark 
on  the  envelope  or  wrapper  and  on  the 
original  receipt  from  the  U.S.  Postal  Service. 
"Postmark"  has  the  same  meaning  as  defined 
In  paragraph  (c)  of  this  provision,  excluding 
postmarks  of  the  Canadian  Postal  Service. 
Therefore,  bidders  should  request  the  postal 
clerk  to  place  a  legible  hand  cancellation 
bull's-eye  postmark  on  both  the  receipt  and 
the  envelope  or  wrapper. 

(f)  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwise 
successful  bid  that  makes  its  terms  more 
favorable  to  the  Government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(g)  Bids  may  be  withdrawn  by  written 
notice  or  telegram  (including  mailgram) 
received  at  any  time  before  the  exact  time  set 
for  receipt  of  bids.  If  the  solicitation 
authorizes  facsimile  bids,  bids  may  be 
withdrawn  via  facsimile  received  at  any  time 
before  the  exact  time  set  for  receipt  of  bids, 
subject  to  the  conditions  specified  in  the 
provision  entitled  "Facsimile  Bids."  A  bid 
may  be  withdrawn  in  person  by  a  bidder  or 
its  authorized  representative  if.  before  the 
exact  time  set  for  receipt  of  bids,  the  identity 
of  the  person  requesting  withdrawal  is 
established  and  the  person  signs  a  receipt  for 
the  bid. 

(End  of  provision) 

52.214-15    [Amended] 

76.  Section  52.214-15  is  amended  in 
the  introductory  text  by  inserting  a 
colon  following  the  word  "provision" 
and  removing  the  remainder  of  the 
sentence. 

77.  Section  52.214-23  Is  revised  to  read 
as  follows: 


52.214-23    Late  Submisstons, 
Moittfieattons,  and  Wntidrawals  of 
Technicai  Proposals  Under  Two-Step 
Sealed  Bidding. 

As  prescribed  in  14.201-8(r).  insert  the 
following  provision: 

Late  Sulnnissions,  Modificatioas,  and 
Withdrawals  of  Technical  Proposals  Under 
Two-Step  Sealed  Bidding  (December  1989) 

(a)  Any  technical  proposal  under  step  one 
of  two-step  sealed  bidding  received  at  the 
office  designated  in  this  sohcitation  after  the 
exact  time  specified  for  receipt  will  not  he 
considered  unless  it  is  received  before  the 
invitation  for  bids  in  stpp  two  is  issued  and 
it— 

(1)  Was  sent  by  registered  or  certified  mail 
not  later  than  the  fifth  calendar  day  before 
the  date  specified  for  receipt  of  technical 
proposals  (e.g..  technical  proposal  submitted 
in  response  to  a  solicitation  requiring  receipt 
of  technical  proposals  by  the  20th  of  the 
month  must  have  been  mailed  by  the  15th); 

(2)  Was  sent  (i)  by  mail,  or  (ii)  if 
authorized,  by  telegram  (including  mailgram) 
or  via  facsimile,  and  it  is  determined  by  the 
Government  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Government 
after  receipt  at  the  Government  installation; 

(3)  Was  sent  by  U.S.  Postal  Service  Express 
Mail  Next  Day  Service-Post  Office  To 
Addressee,  not  later  than  5:00  P.M.  at  the 
place  of  mailing  2  working  days  prior  to  the 
date  specified  for  receipt  of  technical 
proposals.  The  term  "working  days"  excludes 
weekends  and  U.S.  Federal  holidays;  or 

(4)  Is  the  only  technical  proposal  received. 

(b)  Any  modification  of  a  technical 
proposal  is  subject  to  the  same  conditions  as 
in  paragraph  (a)  of  this  provision,  except  that 
(1)  the  use  of  a  telegram  (or  mailgram)  is 
authorized,  and  (2)  if  the  solicitation 
authorizes  facsimile  bids,  technical  proposals 
may  l>e  modified  via  facsimile  received  at 
any  time  before  the  exact  time  set  for  receipt 
of  bids  under  step  two,  subject  to  the 
conditions  specified  in  the  provision  entitled 
"Facsimile  Bids." 

(c)  Technical  proposals  may  be  withdrawn 
by  written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before  the 
exact  time  set  for  receipt  of  bids  under  step 
two.  If  the  solicitation  authorizes  facsimile 
bids,  technicai  proposals  may  be  withdrawn 
via  facsimile  received  at  any  time  before  the 
exact  time  set  for  receipt  of  bids  under  step 
two.  subject  to  the  conditions  specified  in  the 
provision  entitled  ■Tacsimile  Bids."  Technical 
proposals  may  be  withdrawn  in  person  by 
the  submitter  or  the  submitter's  authorized 
representative  if,  before  the  exact  time  set  for 
receipt  of  bids  in  step  two,  the  identity  of  the 
person  requesting  withdrawal  is  established 
and  that  person  signs  a  receipt  for  the 
technical  proposal. 

(d)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
technical  proposal,  modification,  or 
withdrawal  of  a  technical  proposal  sent 
either  by  registered  or  certified  mail  is  the 
U.S.  or  Canadian  Postal  Service  postmaik 
both  on  the  envelope  or  wrapper  and  on  the 
original  receipt  from  the  U.S.  or  Canadian 
Postal  Service.  Both  postmarks  must  show  a 
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legible  date,  or  the  technical  proposal, 
modincation.  or  trithdrawal  of  technical 
proposal  shall  be  processed  as  if  mailed  late. 
"Postmark"  means  a  printed,  stamped,  or 
otherwise  placed  impression  (exclusive  of  a 
postage  meter  machine  impression]  that  is 
readily  identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  or  Canadian  Postal 
Service  on  the  date  of  mailing.  Therefore, 
submitters  of  technical  proposals  should 
request  the  postal  clerk  to  place  a  legible 
hand  cancellation  bull's-eye  postmark  on 
both  the  receipt  and  the  envelope  or  wrapper. 

(e)  The  only  acceptable  evidence  to 
estabhsh  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  that  installation  on  the  proposal 
wrapper  or  other  documentary  evidence  of 
receipt  maintained  by  the  installation. 

(f)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
technical  proposal,  modification,  or 
withdrawal  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post  Office  to 
Addressee  is  the  date  entered  by  the  post 
office  receiving  clerk  on  the  "Express  Mail 
Next  Day  Service-Post  Office  to  Addressee" 
label  and  the  postmark  on  the  envelope  or 
wrapper  and  on  the  original  receipt  from  the 
U.S.  Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  in  paragraph  (d)  of  this 
provision,  excluding  postmarks  of  the 
Canadian  Postal  Service.  Therefore, 
submitters  of  technical  proposals  should 
request  the  postal  clerk  to  place  a  legible 
hand  cancellation  bull's-eye  postmark  on 
both  the  receipt  and  the  envelope  or  vtrrepper. 
(End  of  provision] 

78.  Section  52.214-30  is  added  to  read 
as  follows: 

52.214-30    Annual  RepreaentatkNW  and 
Certification*— Scaled  Bidding. 

As  prescribed  in  14.201-6{u),  insert  the 
following  provision: 

Annual  Representatioas  and  Cartifkationa — 
Sealed  Bidding  (December  1968) 

The  bidder  certifies  that  annual 
representations  and  certifications  (check  the 
appropnate  block): 

D  (a)  Dated (insert  date  of  signature 

of  submission),  which  are  iruxnporated 
herein  by  reference,  have  been  submitted  to 
the  contracting  ofRce  issuing  this  solicitation 
and  that  the  submittal  is  current,  accurate, 
and  complete  as  of  dte  date  of  this  bid, 
except  as  follows  (insert  changes  that  affect 
only  this  solicitation;  if  "none,"  so  state): 

D  (b)  Are  enclosed. 
(End  of  provision) 

79.  Sections  52.214-31.  52.214-32.  and 
52.214-33  are  added  to  read  as  follows: 

52.214-31    FaeslmUa  B4d«. 

As  prescribed  in  14.201-6(w),  insert 
the  following  provision: 

Facsimile  Bids  (December  1989) 

(a)  Definition.  "Facsimile  bid,"  as  used  in 
this  solicitation,  means  a  bid.  modification  of 
a  bid.  or  %vithdrawal  of  a  bid  that  is 
transmitted  to  and  received  by  the 


Government  via  electronic  equipment  that 
communicates  and  reproduces  both  printed 
and  handwritten  material. 

(b)  Bidders  may  submit  facsimile  bida  as 
responses  to  this  solicitation.  These 
responses  must  arrive  at  the  place  and  by  the 
time,  specified  in  the  solicitation. 

(c)  Facsimile  bids  that  fail  to  furnish 
required  representations  or  information  or 
that  reject  any  of  the  terms,  conditions,  and 
provisions  of  the  solicitation  may  be 
excluded  from  consideration. 

(d)  Facsimile  bids  must  contain  the 
required  signatures. 

(e)  The  Government  reserves  the  right  to 
make  award  solely  on  the  facsimile  bid. 
However,  if  requested  to  do  so  by  the 
Contracting  Officer,  the  apparently  successful 
bidder  agrees  to  promptly  submit  the 
complete  original  signed  bid. 

(f)  Facsimile  receiving  data  and 
compatibility  characteristics  are  as  follows: 

(1)  Telephone  number  of  recei\ing 
facsimile  equipment: 

(2]  Compatibility  characteristics  of 
receiving  facsimile  equipment  (e.g.,  make  and 
model  nmnber,  receiving  speed, 
communications  protocol): 


(g)  If  the  bidder  chooses  to  transmit  a 
facsimile  bid,  the  Covertunent  will  not  be 
responsible  for  any  failure  attributable  to  the 
transmission  or  receipt  of  the  facsimile  bid 
including,  but  not  Hmited  to,  the  following: 

(1)  Receipt  of  garbled  or  incomplete  bid. 

(2)  Availability  or  condition  of  the 
receiving  facsimile  equipment. 

(3)  Incompatibility  between  the  sending 
and  receiving  equipment. 

(4)  Delay  in  transmission  or  receipt  of  bid. 

(5)  Failure  of  the  bidder  to  properly  identify 
the  bid. 

(6)  IllegibUity  of  bid. 

(7)  Security  of  bid  data. 

(End  of  provision] 

t 

S2.214-32    Late  Sutmilsatona. 
Modfflcations,  and  WIthdrawato  of  BMs 
(OversMB). 

As  prescribed  in  14.201-6(c)(4},  insert 
the  following  provision: 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  (Overseas)  (December 
1989) 

(a)  Any  bid  received  at  the  office 
designated  in  the  soUcitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it  was  sent  by  mail  or,  if 
authorized  by  the  solicitation,  was  sent  by 
telegram  or  via  facsimile,  and  it  is  determined 
by  the  Government  that  the  late  receipt  was 
due  solely  to  mishandling  by  the  Government 
after  receipt  at  the  Government  installation. 

(b)  Any  modification  or  withdrawal  of  a 
bid  is  subject  to  the  same  conditions  as  in 
paragraph  (a)  of  this  provision. 

(c)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 


stamp  of  that  installation  on  the  bid  wrapper 
or  other  documentary  evidence  of  receipt 
maintained  by  the  installation. 

(d)  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwise 
successful  bid  that  makes  Its  terms  more 
favorable  to  the  Government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(e)  Bids  may  be  withdrawn  by  written 
notice  or  telegram  (including  mailgram) 
received  at  any  time  before  the  exact  time  set 
for  receipt  of  bids.  If  the  solicitation 
authorizes  facsimile  bids,  bids  may  be 
withdrawn  via  facsimile  received  at  any  lime 
before  the  exact  time  set  for  receipt  of  bids. 
subject  to  the  conditions  specified  in  the 
provision  entitled  "Facsimile  Bids."  A  bid 
may  be  withdrawn  in  person  by  a  bidder  or 
its  authorized  representative  if.  before  the 
exact  time  set  for  receipt  of  bids,  the  identity 
of  the  person  requesting  withdrawal  is 
established  and  that  person  signs  a  receipt 
for  the  bid. 

(End  of  provision) 

52^14-33    Late  Submtasiona, 
Modifications,  and  Wlttidrawals  of 
Technical  Proposals  Under  Two-Step 
Sealed  Bidding  (Overseas). 

As  prescribed  in  14.201-6(v),  insert  the 
following  provision: 

Late  Submissions.  Modifications,  and 
Withdrawals  of  Technical  Proposals  Under 
Two-Step  Sealed  Bidding  (Overseas) 
(December  1989) 

(a)  Any  technical  proposal  under  step  one 
of  two-step  sealed  bidding  received  at  the 
office  designated  in  this  solicitation  after  the 
exact  time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  the 
invitation  for  bids  in  step  two  is  issued  and 
it— 

(1)  Was  sent  (i]  by  mail,  or  (ii)  if  authorized 
by  the  solicitation,  was  sent  by  telegram 
(including  mailgram]  or  via  facsimile,  and  it  is 
determined  by  the  Government  that  the  late 
receipt  was  due  solely  to  mishandling  by  the 
Government  after  receipt  at  the  Government 
installation;  or 

(2)  Is  the  only  technical  proposal  received. 

(b)  Any  modification  of  a  technical 
proposal  is  subject  to  the  same  conditions  as 
in  paragraph  (a)  of  this  provision,  except  that 
(1)  the  use  of  a  telegram  (or  mailgram)  is 
authorized,  and  (2)  if  the  sj.lidtbtjcm 
authorizes  facsimile  bids,  teiJiaic*.!  proposals 
may  be  modified  via  facs'.ir;  !r  pki«ivik1  at 
any  time  before  the  exact  lime  set  for  receipt 
of  bids  under  step  two.  subject  to  the 
conditions  specified  in  the  provision  entitled 
"Facsimile  Bids." 

(c)  Technical  proposals  may  be  withdrawn 
by  written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before  the 
exact  time  set  for  receipt  of  bids  under  step 
two.  If  the  solicitation  authorizes  facsimile 
bids,  technical  proposals  may  be  withdrawn 
via  facsimile  received  at  any  time  before  the 
exact  time  set  for  receipt  of  bids  under  step 
two,  subject  to  the  conditions  specified  in  the 
provision  entitled  "Facsimile  Bids."  Technical 
proposals  may  be  withdrawn  in  person  by 
the  submitter  or  the  submitter's  authorized 
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representative  if,  before  the  exact  time  set  for 
receipt  of  bids  in  step  two.  the  Identity  of  the 
person  requesting  withdrawal  is  established 
and  that  person  signs  a  receipt  for  the 
technical  proposal. 

(d)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  that  installation  on  the  proposal 
wrapper  or  other  documentary  evidence  of 
receipt  maintained  by  the  installation. 
(End  of  provision) 

80.  Section  52.215-2  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1988)"  and  inserting  in  its 
place  the  date  "(DEC  1989) ';  by  revising 
paragraphs  (a),  (b).  and  (e)  of  the  clause; 
and  by  adding  paragraph  (f)  to  read  as 
follows: 

52^15-2    Audit-Negotiatton. 
*        •        •        *        • 

(a)  Examination  of  costs.  If  this  is  a  cost- 
reimbursement,  incentive,  time-and- 
materials,  labor-hour,  or  price  redeterminable 
contract  or  any  combination  of  these,  the 
Contractor  shall  maintain — and  the 
Contracting  Officer  or  representatives  of  the 
Contracting  Officer  shall  have  the  right  to 
examine  and  audit — books,  records, 
documents,  and  other  evidence  and 
accounting  procedures  and  practices, 
regardless  of  form  (e.g.,  machine  readable 
media  such  as  disk,  tape,  etc.)  or  type  (e.g., 
data  bases,  applications  software,  data  base 
management  software,  utilities,  etc.), 
sufficient  to  reflect  properly  all  costs  claimed 
to  have  been  incurred  or  anticipated  to  be 
incurred  in  performing  this  contract.  This 
right  of  examination  shall  include  inspection 
at  all  reasonable  times  of  the  Contractor's 
plants,  or  parts  of  them,  engaged  in 
performing  the  contract. 

(b)  Cost  or  pricing  data.  If,  pursuant  to  law, 
the  Contractor  has  been  required  to  submit 
cost  or  pricing  data  in  connection  with 
pricing  this  contract  or  any  modification  to 
this  contract,  the  Contracting  Officer  or 
representatives  of  the  Contracting  Officer 
who  are  employees  of  the  Government  shall 
have  the  right  to  examine  and  audit  all  of  the 
Contractor's  books  records,  documents,  and 
other  data,  regardless  of  form  (e.g.,  machine 
readable  media  such  as  disk,  tape,  etc.)  or 
type  (e.g.,  data  bases,  applications  software, 
data  base  management  software,  utiUties, 
etc.),  including  computations  an  projections, 
related  to  proposing,  negotiating,  pricing,  or 
performing  the  contract  or  modification.  In 
order  to  evaluate  the  accuracy,  completeness, 
and  currency  of  the  cost  or  pricing  data.  The 
right  of  examination  shall  extend  to  all 
documents  necessary  to  permit  adequate 
evaluation  of  the  cost  or  pricing  data 
submitted,  along  with  the  computations  and 
projections  used. 

(e)  Except  as  otherwise  provided  in  FAR 
Subpart  4.7,  Contractor  Records  Retention, 
the  Contractor  may  transfer  computer  data  in 
machine  readable  form  from  one  reliable 
computer  medium  to  another.  The 
Contractor's  computer  data  retention  and 
transfer  procedures  shall  maintain  the 


integrity,  reliability,  and  security  of  the 
original  data.  The  contractor's  choice  of  form 
or  type  of  materials  described  in  paragraphs 
(a),  (b),  and  (c)  of  this  clause  affects  neither 
the  Contractor's  obligations  nor  the 
Government's  rights  under  this  clause. 

(f)  The  Contractor  shall  insert  a  clause 
containing  all  the  terms  of  this  clause, 
including  this  paragraph  (f),  in  all 
subcontracts  over  $10,000  under  this  contract, 
altering  the  clause  only  as  necessary  to 
identify  properly  the  contracting  parties  and 
the  Contracting  Officer  under  the 
Government  prime  contract 
(End  of  clause) 

61.  Section  62.21S-<8  is  amended  by 
removing  in  the  title  of  the  provision  the 
date  "November  1988)"  and  inserting  in 
its  place  "(December  1989)":  and  by 
revising  paragraph  (b)  to  read  as 
follows: 

52,215-8    Amendments  to  Solicitatlona. 

•  •        •        •        • 

(b)  Offerors  shall  acknowledge  receipt  of 
any  amendments  to  this  solicitation  by  (1) 
signing  and  returning  the  amendment  (2) 
identifying  the  amendment  number  and  date 
in  the  space  provided  for  this  purpose  on  the 
form  for  submitting  an  offer,  (3)  letter  or 
telegram,  or  (4)  facsimile,  if  facsimile  offers 
are  authorized  in  the  solicitation.  The 
Government  must  receive  the 
acknowledgment  by  the  time  specified  for 
receipt  of  offers. 

•  •         •         •         • 

82,  Section  52.215-9  is  revised  to  read 
as  follows: 

S2J1S-9    Submiaaion  of  Offers. 

As  prescribed  in  15.407(c)(5),  insert 
the  following  provision: 

Submission  of  Offers  (December  1989) 

(a)  Offers  and  modifications  thereof  shall 
be  submitted  in  sealed  envelopes  or  packages 
(1)  addressed  to  the  office  specified  in  the 
solicitation,  and  (2)  showing  the  time 
specified  for  receipt  the  solicitation  number, 
and  the  name  and  address  of  the  offeror. 

(b)  Telegraphic  offers  will  not  be 
considered  unless  authorized  by  the 
solicitation;  however,  offers  may  be  modified 
by  written  or  telegraphic  notice. 

(c)  Facsimile  offers,  modifications  or 
withdrawals  will  not  be  considered  unless 
authorized  by  the  solicitation. 

(d)  Item  samples,  if  required,  must  be 
submitted  within  the  time  specified  for 
reciept  of  offers.  Unless  otherwise  specified 
in  the  solicitation,  these  samples  shall  be  (1) 
submitted  at  no  expense  to  the  Government 
and  (2)  returned  at  the  sender's  request  and 
expense,  unless  they  are  destroyed  during 
preaward  testing. 

(End  of  provision) 

83.  Section  52.215-10  is  revised  to  read 
as  foUows: 


52.215-10    Lata  Submlasloos, 
Modifieatlons,  and  wnhdrMvate  •! 


As  prescribed  in  15.407(c)(6),  insert 
the  following  provision  in  requests  for 
proposals; 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Proposals  (December  1989) 

(a)  Any  proposal  received  at  the  ofBce 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  Is  received  before  award 
is  made  and  it — 

(1)  Was  sent  by  registered  or  certified  mail 
not  later  than  the  fifth  calendar  day  before 
the  date  specified  for  receipt  of  offers  (e.g., 
and  offer  submitted  in  response  to  a 
solicitation  requiring  receipt  of  offers  by  the 
20th  of  the  month  must  have  been  mailed  by 
the  15th): 

(2)  Was  sent  by  mail  or,  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 
facsimile  and  it  is  determined  by  the 
Govenunent  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Govenmient 
after  receipt  at  the  Government  installation: 

(3)  Was  sent  by  U.S.  Postal  Ser%ice  Express 
Mail  Next  Day  Ser\'ice-Po8t  Office  to 
Addressee,  not  later  than  5:00  p.m.  at  the 
place  of  mailing  two  working  days  prior  to 
the  date  specified  for  receipt  of  proposals. 
The  term  "working  days"  excludes  weekends 
and  U.S.  Federal  holidays;  or 

(4)  Is  the  only  proposal  received. 

(b)  Any  modification  of  a  proposal  or 
quotation,  except  a  modification  resulting 
from  the  Contracting  Officer's  request  for 
"best  and  final"  offer,  is  subject  to  the  same 
conditions  as  in  subparagraphs  (aKl).  (2),  and 
(3)  of  this  provision. 

(c)  A  modification  resulting  from  the 
Contracting  Officer's  request  for  "best  and 
fmal"  offer  received  after  the  time  and  date 
specified  in  the  request  will  not  be 
considered  unless  received  before  award  and 
the  late  receipt  is  due  solely  to  mishandling 
by  the  Government  after  receipt  at  the 
Government  installation. 

(d)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  or  modification  sent  either  by  U.S. 
Postal  Service  registered  or  certified  mail  is 
the  U.S.  or  Canadian  Postal  Service  postmark 
both  on  the  envelope  or  wrapper  and  on  the 
original  receipt  from  the  U.S.  or  Canadian 
Postal  Service.  Both  postmarks  must  show  a 
legible  date  or  the  proposal,  quotation,  or 
modification  shall  be  processed  as  if  mailed 
late.  "Postmark"  means  a  printed,  stamped, 
or  otherwise  placed  impression  (exclusive  of 
a  postage  meter  machine  impression]  that  is 
readily  identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  or  Canadian  Postal 
Service  on  the  date  of  mailing.  Therefore, 
offerors  or  quoters  should  request  the  postal 
clerk  to  place  a  legible  hand  cancellation 
bull's  eye  postmark  on  both  the  receipt  and 
the  envelope  or  wrapper. 

(e)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  that  installation  on  the  proposal 
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wrapper  or  other  documentary  evidence  of 
receipt  maintained  by  the  installation. 

(f)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late  offer, 
modification,  or  withdrawal  sent  by  Express 
Mail  Next  Day  Service-Post  Office  to 
Addressee  is  the  date  entered  by  the  post 
office  receiving  clerk  on  the  "Express  Mail 
Next  day  Service-Post  Office  to  Addressee" 
label  and  the  postmark  on  both  the  envelope 
or  wrapper  and  on  the  original  receipt  from 
the  U.S.  Postal  Service,  "Postmark"  has  the 
same  meaning  as  defined  in  paragraph  (d)  of 
this  provision,  excluding  postmarks  of  the 
Canadian  Postal  Service.  Therefore,  offerors 
or  quoters  should  request  the  postal  clerk  to 
place  a  legible  hand  cancellation  bull's  eye 
postmark  on  both  the  receipt  and  the 
envelope  or  wrapper. 

(g)  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwise 
successful  proposal  that  makes  its  terms 
more  favorable  to  the  Government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(h)  Proposals  may  be  withdrawn  by  written 
notice  or  telegram  (including  mailgram) 
received  at  any  time  before  award.  If  the 
sohcitation  authorizes  facsimile  proposals, 
proposals  may  be  withdrawn  via  facsimile 
received  at  any  time  before  award,  subject  to 
the  conditions  specified  in  the  provision 
entitled  "Facsimile  Proposals."  Proposals 
may  be  withdrawn  in  person  by  an  offeror  or 
an  authorized  representative,  if  the 
representative's  identity  is  made  known  and 
the  representative  signs  a  receipt  for  the 
proposal  before  award. 
(End  of  provision] 

84.  Section  52.215-18  is  added  to  read 
as  follows: 

SS2J1S-18    Faotimil*  Proposal*. 

As  prescribed  in  15.407[i),  insert  the 
following  provision: 

Facsimile  Proposals  (December  1988) 

(a)  Definition.  "Facsimile  proposal,"  as 
used  in  this  solicitation,  means  a  proposal, 
modification  of  a  proposal,  or  withdrawal  of 
a  proposal  that  is  transmitted  to  and  received 
by  the  Government  via  electronic  equipment 
that  conununicates  and  reproduces  both 
printed  and  handwritten  material. 

(b)  Offerors  may  submit  facsimile 
proposals  as  responses  to  this  solicitation. 
These  responses  must  arrive  at  the  place,  and 
by  the  time,  specified  in  the  solicitation. 

(c)  Facsimile  proposals  that  fail  to  furnish 
required  representations  or  information,  or 
that  reject  any  of  the  terms,  conditions,  and 
provisions  of  the  solicitation,  may  be 
excluded  from  consideration. 

(d)  Facsimile  proposals  must  contain  the 
required  signatures. 

(e)  The  Government  reserves  the  right  to 
make  award  solely  on  the  facsimile  proposal. 
However,  if  requested  to  do  so  by  the 
Contracting  Officer,  the  apparently  successful 
offeror  agrees  to  promptly  submit  the 
complete  original  signed  proposal 

(f)  Facsimile  receiving  data  and 
compatibility  characteristics  are  as  follows: 

(1)  Telephone  number  of  receiving 
facsimile  equipment: 


(2)  Compatibility  characteristics  of 
receiving  facsimile  equipment  (e.g.,  make  and 
model  number,  receiving  speed, 
communications  protocol): 


(g)  If  the  offeror  chooses  to  transmit  a 
facsimile  proposal,  the  Government  will  not 
be  responsible  for  any  f&ilure  attributable  to 
the  transmission  or  receipt  of  the  facsimile 
proposal  including,  but  not  limited  to,  the 
following: 

(1)  Receipt  of  garbled  or  incomplete 
proposal. 

[2]  Availability  or  condition  of  the 
receiving  facsimile  equipment. 

(3)  bicompatibility  between  the  sending 
and  receiving  equipment. 

(4)  Delay  in  transmission  or  receipt  of 
proposal. 

(5)  Failure  of  the  offeror  to  properly 
identify  the  proposal 

(6)  Illegibility  of  proposal. 

(7)  Security  of  proposal  data. 
(End  of  provision) 

85.  Section  52.215-35  is  added  to  read 
as  follows: 

52.21  S-35    Annual  Representationa  and 
Cartifications— Negotiation. 

As  prescribed  in  15.407(i),  insert  the 
following  provision: 

Annual  Representations  and  Certificatioa^— 
Negotiation  (Decamber  1889) 

The  offeror  certifies  that  annual 
representations  and  certifications  (check  the 
appropriate  block): 

D  (a)  Dated (insert  date 

of  signature  on  submission)  which  are 
incorporated  herein  by  reference,  have  been 
submitted  to  the  contracting  office  issuing 
this  sohcitation  and  that  the  submittal  is 
current  accurate,  and  complete  as  of  the  date 
of  this  bid,  except  as  follows  (insert  changes 
that  affect  only  this  solicitation:  if  "none,"  so 
state): 

O  (b)  Are  enclosed. 
(End  of  provision) 

86.  Section  52.215-36  is  added  to  read 
as  follows: 

52.21&-38    Lata  Submlaslona, 
Modifications  and  Withdrawals  of 
Proposals  (Ovarsaaa). 

As  prescribed  in  15.407(c)(9),  insert 
the  following  provision: 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Proposals  (Overseas) 
(December  1989) 

(a)  Any  proposal  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it — 

(1)  Was  sent  by  mail  or,  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 
facsimile,  and  it  is  determined  by  the 
Government  the  late  receipt  was  due  solely 
to  mishandling  by  the  Government  after 
receipt  at  the  Government  installation:  or 

(2)  Is  the  only  proposal  received. 


(b)  Any  modification  of  a  proposal  or 
quotation,  except  a  modification  resulting 
from  the  Contracting  Officer's  request  for 
"best  and  final"  offer,  is  subject  to  tiie  same 
conditions  as  in  subparagraph  (aXl)  (^  t^ 
provision. 

(c)  A  modification  resulting  from  flw 
Contracting  Officer's  request  for  "best  and 
final"  offer  received  after  the  time  and  date 
specified  in  the  request  will  not  be 
considered  unless  received  before  award  and 
the  late  receipt  was  due  solely  to  mishandling 
by  the  Government  after  receipt  at  the 
installation. 

(d)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  the  installation  on  the  proposal 
wrapper  or  other  documentary  evidence  of 
receipt  maintained  by  the  installation. 

(e)  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwise 
successful  proposal  that  makes  its  terms 
more  favorable  to  the  Government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(f)  Proposals  may  be  withdrawn  by  written 
notice  or  telegram  (including  mailgram] 
received  at  any  time  before  award.  If  the 
solicitation  authorizes  facsimile  proposals, 
proposals  may  be  withdrawn  via  facsimile  at 
any  time  before  award,  subject  to  the 
conditions  specified  in  the  provision  entitled 
"Facsimile  Proposals."  Proposals  may  be 
withdrawn  in  person  by  an  offeror  or  an 
authorized  representative,  if  the 
representative's  identity  is  made  known  and 
the  representative  signs  a  receipt  for  the 
proposal  before  award. 

(End  of  provision) 

87.  Section  52.223-3  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(AUG  1987)"  and  inserting  in  its 
place  the  date  "(DEC  1989)"  and  by 
revising  paragraph  (d)  of  the  clause  to 
read  as  follows: 

52.223-3    Hazardous  Material  Iderrttflcation 
and  Material  Safety  Data. 
*        •        •        *        • 

(d)  Nothing  contained  in  this  clause  shall 
relieve  the  Contractor  from  complying  with 
applicable  Federal,  sta'.e,  and  local  hiws, 
codes,  ordinances,  and  regulations  (including 
the  obtaining  of  licenses  and  permits)  in 
connection  with  hazardous  material. 


52.225-1    [Amended] 

88.  Section  52.225-1  is  amended  by 
inserting  a  colon  in  the  introductory  text  y 
following  the  word  "provision"  and 
removing  the  remainder  of  the  sentence; 
by  removing  in  the  title  of  the  provision 
the  date  "(APR  1984)"  and  inserting  in 
its  place  the  date  "(DEC  1989)":  by 
removing  in  the  last  paragraph  of  the 
provision  the  parenthetical  phrase 
"(listed  at  25.108  of  the  Federal 
Acquisition  Regulation)";  and  by 
removing  the  derivation  lines  following 
"(End  of  provision)". 
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89.  Section  52^^8-11  is  added  to  read 
as  follows:  1 1 

52.228-11    Pledges  of  Assets. 

As  prescribed  in  28.203-6,  insert  the 
following  clause: 

Pledges  of  Assets  (February  1990) 

(a)  Offerors  shall  obtain  from  each  person 
acting  as  an  individual  surety  on  a  bid 
guarantee,  a  performance  bond,  or  a  payment 
bond — 

(1)  Pledge  of  assets;  and 

(2)  Standard  Form  28,  Affidavit  of 
Individual  Surety. 

(b)  Pledges  of  assets  from  each  person 
acting  as  an  iadividual  surety  shall  be  in  the 
form  of — 

(1)  Evidence  of  an  escrow  account 
containing  cash,  certificates  of  deposit, 
commercial  or  Government  securities,  or 
other  assets  described  in  FAR  28.203-2 
(except  see  2a203-2(b)(2)  with  respect  to 
Government  sureties  held  in  book  entry  form) 
and/or; 

(2)  A  recorded  lien  on  real  estato.  The 
offeror  will  be  required  to  provide — 

(i)  Evidence  of  title  in  the  form  of  a 
certificate  of  title  prepared  by  a  title 
insurance  company  approved  by  the  United 
States  Df^partment  of  Justice.  This  title 
evidence  must  show  fee  simple  title  vested  in 
the  surety  along  with  any  concurrent  owner 
whether  any  real  estate  taxes  are  due  and 
payable;  and  any  recorded  encumbrances 
against  the  property,  including  the  lien  filed 
in  favor  of  tha  Government  as  required  by 
FAR  28.203-3(d); 

(ii)  Evidence  of  the  amount  due  under  any 
encumbrance  shown  in  the  evidence  of  title; 

(iii)  A  copy  of  the  current  real  estate  tax 
assessment  of  the  property  or  a  current 
appraisal  dated  no  earlier  than  6  months 
prior  to  the  date  of  the  bond,  prepared  by  a 
professional  appraiser  who  certifies  that  the 
appraisal  has  been  conducted  in  accordance 
with  the  generally  accepted  appraisal 
standards  as  reflected  in  the  Uniform 
Standards  of  Professional  Appraisal  Practice, 
as  promulgated  by  the  Appraisal  Foundation. 
(End  of  clause) 

52.236-5    [Amended] 

.   90.  Section  52.236-5  is  amended  in  the 
introductory  text  by  inserting  a  colon 
following  the  word  "clause"  and 
removing  tfie  remainder  of  the  sentence. 

52.238-7    [Amended] 

91.  Section  52.230-7  is  amended  in  the 
introductory  text  by  inserting  a  colon 
following  tlie  word  "clause"  and 
removing  the  remainder  of  the  sentence. 

52.236-20    (Removed  and  Reserved] 

92.  SectifHi  52.236-20  is  removed  and 
reserved. 

93.  Secticm  52.242-12  is  amended  in 
the  IntrodiKJtory  text  by  inserting  a 
colon  following  the  word  "clause"  and 
removing  the  reminder  of  the  sentence; 
by  removing  in  the  title  of  the  clause  the 
date  "(APR  1984r  and  inserting  in  its 


place  "(DEC  1989)";  by  removing  the 
derivation  hne  following  "(End  of 
clause)";  and  by  revising  the  first 
sentence  of  the  clause  to  read  bs 
follows: 

52.242-12    Report  Of  SMpment(R9SHIP). 

As  prescribed  in  42.1406-Z  insert  the 
following  clause: 

***** 

Unless  otherwise  directed  by  tt»e 
Contracting  Officer,  the  Contractor  shall  send 
a  prepaid  notice  of  shipment  to  the  consignee 
transportation  officer  for  all  shipments  of 
classified  material  protected  sensitive,  and 
protected  controlled  material;  explosives  and 
poisons,  classes  A  and  B;  radioactive 
materials  requiring  the  use  of  a  III  bar  label; 
or  when  a  truckload/carload  shipment  of 
supplies  weighing  20,000  pounds  or  more,  or  a 
shipment  of  less  weight  that  occupies  the  full 
visible  capacity  of  a  railway  car  or  motor 
vehicle,  is  given  to  any  carrier  (common, 
contract  or  private)  for  transportation  to  a 
domestic  (i.c  within  the  United  States 
excluding  Alaska  or  Hawaii,  or  if  shipment 
originates  in  Alaska  or  Hawaii  within  Alaska 
or  Hawaii  respectively)  destination  (other 
than  a  port  for  export).  •  •  * 


52.243-1    [Amended] 

94.  Section  52.243-1  is  amended  in  the 
introductory  text  of  Alternate  V, 
paragraph  (b),  by  removing  the  words 
"item  required"  and  inserting  in  their 
place  "time  required". 

52.244-3    [Amended] 

95.  Section  52.  244-3  is  amended  in 
paragraph  (b)  by  removing  the  reference 
"16.301-4"  and  inserting  in  its  place 
"15.903(d)". 

96.  Section  52.245-2  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1964)"  and  inserting  m  its 
place  the  date  "(DEC  1989)";  by  adding 
in  paragraph  [c)(2)  a  second  sentence; 
by  removing  the  six  derivation  lines 
following  "(End  of  clause)";  and  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

52.245-2    Government  Property  (Hxed- 
Price  Contracts). 

As  prescribed  in  45.108(b)(1),  insert 
the  following  clause: 

•  •        *        •        *     . 

(c)  •  •  * 

(2)  *  *  *  However,  special  tooling 
accountable  to  this  contract  is  subject  to  the 
provisions  of  the  Special  Tooling  clause  and 

is  not  subject  to  the  provisions  of  this  clause. 

•  *  • 

(3)  Title  to  each  item  of  facilities  and 
special  test  equipment  acquired  by  the 
Contractor  for  the  Government  under  this 
contract  shall  pass  to  and  vest  in  the 
Goverrunent  when  its  use  in  performing  this 
contract  commences  or  when  the 
Government  has  paid  for  it  whichever  is 


earlier,  whether  or  not  title  praviousty  vested 
in  the  GovemmanL 


97.  Section  52.245-17  is  revised  to  read 
as  follows: 

52.245-17    Special  TooHng. 

As  prescribed  in  45.306-5,  insert  the 
following  clause: 


K8>. 


Special  Tooling  (December  1989) 

(a)  Definition.  "Special  tooling"  i 
dies,  fixtures,  molds,  patterns,  taps,[ 
other  equipment  and  manufacturing  aids,  all 
components  of  these  items,  and  replacements 
of  these  items  that  are  of  such  a  specialized 
nature  that  without  substantial  modification 
or  alteration  their  use  is  limited  to  fte 
development  or  production  of  particular 
supplies  or  parts  thereof  or  performing 
particular  services.  It  does  not  include 
material  special  test  equipment,  facibties 
(except  foundations  and  similar 
improvements  necessary  for  ingtalhng  special 
tooling),  general  or  special  machine  tools,  or 
similar  capital  items.  Special  tooling  for  the 
purpose  of  this  clause,  includes  all  special 
tooling  acquired  or  fabricated  by  the 
Contractor  for  the  Goveirmient  (other  than 
special  tooling  to  be  delivered  as  a  hne  item) 
or  furnished  by  Ae  Government  for  use  hi 
connection  with  and  nnder  the  terms  of  (tit 
contract. 

(b)  Title.  The  Government  retahis  title  to 
Government-owned  special  tooling  and 
option  to  take  title  to  all  special  tooling 
subject  to  this  clause  until  such  time  as  title 
or  option  to  take  title  is  relinquished  by  the 
Contracting  Officer  as  provided  for  in 
subparagraphs  (j)(2)  and  (j)(3)  of  this  dense. 

(c)  Risk  of  loss.  Except  to  the  extent  that 
the  Government  shaH  have  otherwise 
assumed  the  risk  of  loss  to  special  tooling 
applicable  to  this  clause,  in  the  event  of  the 
loss,  theft  or  destruction  of  or  damage  to  any 
such  property,  the  repair  or  replacement  shall 
be  accomplished  by  the  Contractor  at  its  own 
expense. 

(d)  Special  tooling  furnished  by  th» 
Government.  (1)  Except  as  otherwise 
provided  in  this  contract  all  Government- 
furnished  special  tooling  is  provided  "as  is." 
The  Government  makes  no  warranty 
whatsoever  with  respect  to  special  tooling 
furnished  "as  is."  except  that  tiie  property  is 
in  the  same  condition  when  placed  at  tiie 
f.o.b.  point  specified  in  the  solicitation  as 
when  last  available  for  inspection  by  the 
Contractor  under  the  solicitation. 

(2)  The  Contractor  may  repair  any  speciel 
tooling  made  available  on  an  "as  is"  basis. 
Such  repair  will  l>e  at  the  Contractor's 
expense,  except  as  otherwise  provided  in  this 
clause.  Such  property  may  be  modified  as 
necessary  for  use  under  this  contract  at  the 
Contractor's  expense,  except  as  otherwise 
directed  by  the  Contracting  Officer.  Any 
repair  or  modification  of  property  furnished 
"as  is"  shall  not  affect  tiie  title  of  the 
Government 

(3)  If  there  is  any  change  in  the  condition  of 
special  tooling  furnished  "as  is"  from  the  time 
inspected  or  last  available  for  inspectien 
under  the  solicitation  to  the  time  placed  on 
board  at  the  location  specified  in  die 
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lolicitatlon  or  the  Government  directs  a 
change  in  the  quantity  of  special  tooling 
furnished  or  to  be  furnished,  and  such  change 
will  adversely  affect  the  Contractor,  the 
Contractor  shall,  upon  receipt  of  the  property, 
notify  the  Contracting  Officer  detailing  the 
facts,  and,  as  directed  by  the  Contracting 
Officer,  either  (i]  return  such  items  at  the 
Government's  expense  or  otherwise  dispose 
of  the  property  or  (ii)  effect  repair  to  return 
t^e  property  to  its  condition  when  inspected 
unot.'  the  solicitation  or,  if  not  inspected,  last 
available  for  inspection  under  the 
•ohcitation.  After  completing  tlie  directed 
action  and  upon  written  request  of  the 
Contractor,  the  Contracting  Officer  shall 
equitably  adjust  any  contractual  provisions 
affected  by  the  return,  disposition,  or  repair 
in  accordance  with  procedures  provided  for 
in  the  Changes  clause  of  this  contract.  The 
foregoing  provisions  for  adjustmont  are  the 
exclusive  remedy  available  to  the  Contractor, 
and  the  Government  shall  not  be  otherwise 
liable  for  any  dehvery  of  special  tooling  in  a 
condition  or  in  quantities  other  than  that 
when  originally  offered. 

(e)  Use  ofspeciaJ  tooling.  The  Contractor 
may  use  special  tooling  subject  to  this  clause 
on  other  Government  effort  when  specifically 
approved  in  writing  by  the  Contracting 
Officer  for  this  contract  and  the  Contracting 
Officer  for  the  contract  under  which  the 
special  tooling  will  be  used.  Any  other  use  of 
the  special  tooling  shall  be  subject  to 
advance  written  approval  of  the  Contracting 
Officer.  In  the  event  the  Government  elects  to 
remove  any  speical  tooling  that  is  required 
for  continued  contract  performance,  ihe 
contract  shall  be  equitably  adjusted  in 
accordance  with  paragraph  |m)  of  thia  clause. 

(f)  Property  control. — (1)  Records.  The 
Contractor's  special  tooling  records  shall 
provide  the  following  minimum  information 
regarding  each  item  of  special  tooling  subject 
to  this  clause  and  shall  be  made  available  for 
Government  inspection  at  all  reasonable 
times: 

(i)  Number  or  code  of  the  contract  to  which 
the  tooling  is  accountable  and  the  number  or 
code  of  the  contract  for  which  the  tooling  was 
originally  acquired  or  fabricated. 

(il)  Retention  codes  as  defmed  below: 

(A)  Primary  Code.  Assign  one  of  the 
following  to  each  item  of  special  tooling: 

Code  A.  Spares  Tooling.  Required  to 
produce  a  provisioned  spare  part  or 
assembly. 

Code  B.  Judgment  (Insurance)  Tooling. 
Fabrication  tools  for  parts  that  are  not 
provisioned  spares  but  which  in  the  judgment 
of  the  Contractor  will  be  required  at  some 
time  for  logistic  support  of  the  end  item. 

Code  C.  Rate  Tooling.  Necessary  to 
economically  pi^uce  at  increased  rates  (e.g., 
for  mobilization  or  surge)  but  not  essential  for 
parts  fabrication  at  low  production  rates. 

Code  D.  Assembly  Tooling.  Required  for 
manufacture  of  the  end  product  but  not 
required  for  production  of  spare  parts.  Those 
items  having  no  postproduction  need  except 
for  potential  modification  or  resumed 
production  programs. 

(B)  Secondary  Code.  Assign  one  or  more  of 
the  following  codes,  as  applicable,  to  each 
item  of  special  tooling: 


Code  1.  Repair  Tooling.  Items  which  are 
capable  of  being  used  for  repair  of 
provisioned  parts  or  assemblies. 

Code  Z  Replaceable  Tooling.  Spares  or 
judgment  tooling  (primary  retention  codes  A 
or  B)  which,  in  the  opinion  of  the  Contractor, 
can  be  effectively  and  economically  replaced 
by  "soft"  tooling  on  an  "as  required"  basis  in 
lieu  of  retention  of  the  "hard"  production 
tooling  for  supporting  postproduction 
requirements. 

Code  3.  Maintenance  Tooling.  Items  which 
are  capable  of  being  used  for  depot  level 
maintenance  of  the  applicable  end  item  or 
components  thereof. 

Code  4.  Crash  Damage  Tooling.  Items 
which  apply  to  provisioned  or 
nonprovisioned  parts  or  assemblies  which 
are  designated  as  or  have  the  potential  of 
being  required  for  crash  damage  repairs. 

(iii)  Nomenclature,  function,  or  comparable 
code. 

(iv)  Tool  part  number  or  code. 

(v)  Tool  identification  number,  or  quantity 
of  each  tool  part  number  or  code,  if  tool 
identification  number  is  not  assigned. 

(vi)  Part  number(8)  of  item(s)  on  which 
used  (complete  hierarchy  of  part  numbers). 

(vii)  Unit  price.  (Estimates  are  acceptable.) 

(viii)  Storage  method  code.  Assign  one  of 
the  following: 

Code  /.  Inside  storage. 

Code  K.  Outside  storage. 

Code  L  Other. 

(ix)  Estimated  weight  of  tool,  if  over  25 
pounds. 

(x)  Estimated  volume  of  tool,  if  over  3  cubic 
feet 

(xi)  Location  of  Contractor,  subcontractor, 
vendor  for  each  item.  Use  Federal  Supply 
Code  for  Manufacturers  (FSCM),  or  name  and 
address  if  code  is  not  available. 

(xii)  All  operation  sheets  or  other  data  as 
are  necessary  to  show  the  manufacturing 
operation  or  processes  for  which  such  items 
were  used,  designed,  or  modified. 

(2)  Identification  or  tagging.  To  the  extent 
practicable,  the  Contractor  shall  identify  all 
special  tooling  subject  to  this  clause  in 
accordance  with  the  Contractor's 
identification  procedures. 

(g)  Maintenance.  The  Contractor  shall 
maintain  special  tooling  in  accordance  with 
sound  industrial  practice.  These  requirements 
do  not  apply  to  those  items  designated  by  the 
Contracting  Officer  for  disposal  as  scrap  or 
identified  as  of  no  further  interest  to  the 
Government  under  paragraph  (j).  Disposition 
instructions,  of  this  clause. 

(h)  identification  of  excess  special  tooling. 
The  Contractor  shall  promptly  identify  and 
report  all  special  tooling  in  excess  of  the 
amounts  needed  to  complete  full  performance 
under  this  contract  (see  subdivision  (i)(2)(i)  of 
this  clause). 

(i)  Lists  of  special  tooling.  The  Contractor 
shall  periodically  prepare  and  distribute  lists 
of  special  tooling  as  described  below: 

(1)  Special  tooling  list.  The  list  shall  be 
furnished  within  60  days  after  delivery  of  the 
ffrst  production  end  item  under  this  contract 
or  completion  of  the  initial  provisioning 
process,  whichever  is  later,  and  shall  include 
all  special  tooling  subject  to  this  clause  as  of 
the  reporting  date.  However,  if  this  contract 
represents  the  final  production  contract,  the 


Contractor  shall  provide  this  list  of  all  tools 
not  later  than  180  days  prior  to  scheduled 
delivery  of  the  last  production  end  item.  If 
this  is  a  contract  for  storage  of  special 
tooling,  the  Ust  shall  be  provided  within  60 
days  of  contract  implementation. 

(2)  Excess  special  tooling  list — (i)  Excess 
special  tooling.  Except  for  items  subject  to 
subdivision  (i)(2)(ii)  of  this  clause,  lists  of 
special  tooling  excess  to  this  contract  shall 
be  furnished  within  60  days  of  the  date  that 
the  item  is  determined  to  be  excess.  The 
Contractor  shall  include  in  this  list  the 
information  prescribed  in  Format  of  lists, 
subparagraph  (i)(3)  of  this  clause,  as  well  as 
the  applicable  excess  code  as  follows: 

Code  V.  Excess  to  contract  requirements 
with  no  follow-on  requirements. 

Code  W.  Excess  to  contract  requirements 
but  can  be  used  to  support  actual  or 
anticipated  follow-on  requirements. 

Code  X.  Excess  due  to  changes  in  design  or 
specification  of  the  end  items. 

Code  Y.  Excess  due  to  nonserviceable  or 
nonrepairable  condition. 

Code  Z.  Other. 

(ii)  Termination  inventory.These  items 
shall  be  submitted  on  SF 1432  or  by  computer 
list  attached  to  an  SF  1432  in  accordance  with 
FAR  45.606.  Format  and  content  of  this 
submission  will  be  as  prescribed  by  Formal 
of  lists,  subparagraph  (i)(3)  of  this  clause,  but 
will  contain  information  as  prescribed  by 
FAR  subpart  43.6,  in  effect  on  the  date  of 
award  of  this  contract. 

(3)  Format  of  lists.  Lists  furnished  by  the 
Contractor  shall  state  the  type  of  list  and 
shall  include  all  information  from 
subparagraph  (f)(1).  Records,  of  this  clause, 
items  (i)  through  (xi).  All  lists  will  be  grouped 
by  primary  retention  code  as  prescribed  in 
subdivision  (f)(l)(ii)(A)  of  this  clause  and 
further  listed  in  tool  part  number  sequence. 

(4)  Distribution  of  lists.  The  Contractor 
shall  submit  two  copies  of  lists  to  each  of  the 
following  recipients  unless  otherwise 
directed: 

(i)  The  Contracting  Officer. 

(ii)  The  Administrative  Contracting  Officer. 

(iii)  The  inventory  control  point  designated 
by  the  contracting  office. 

(j)  Disposition  instructions.  The 
Contracting  Officer  shall  provide  the 
Contractor  with  written  disposition 
instructions  within  180  days  of  receipt  of  the 
list  as  prescribed  by  subparagraph  (i)(l)  of 
this  clause  and  within  90  days  of  the  receipt 
of  excess  special  tooling  lists  reported  in 
accordance  with  subparagraph  (i)(2)  of  this 
clause.  The  Contracting  Officer  may  direct 
disposition  by  any  of  the  methods  listed  in 
subparagraphs  (j)(l)  through  (j)(3)  of  this 
clause,  or  a  combination  of  such  methods. 
The  Contractor  shall  comply  with  such 
disposition  instructions. 

(1)  The  Contracting  Officer  may  identify 
specific  items  of  special  tooling  to  be  retained 
or  give  the  Contractor  a  list  specifying  tlie 
products,  parts,  or  services  Including  follow- 
on  requirements  for  which  the  Government 
may  require  special  tooling  and  request  the 
Contractor  to  identify  all  usable  items  of 
special  tooling  on  hand  that  were  designed 
for  or  used  in  the  production  or  performance 
of  such  products,  parts,  or  services.  Once 
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items  ckf  usable  special  tooling  required  by 
the  Government  are  identified,  the 
Contracting  Officer  may — 

(i)  Direct  the  Contractor  to  transfer 
specified  items  of  special  tooling  to  foUow-on 
contracts  requiring  their  use.  Those  items 
shall  be  furnished  for  use  on  the  contractjs) 
as  specified  by  Ae  Contracting  Officer  and 
shall  be  subject  to  the  provisions  of  the 
gaining  contracts(s)-,  or 

(ii)  Request  the  Contractor  to  enter  into  an 
appropriate  storage  contract  for  special 
tooling  specified  to  be  retained  by  the 
Contractor  for  the  Government.  Tooling  to  be 
stored  shall  be  stored  pursuant  to  a  storage 
contract  between  the  Government  and  the 
Contractor  or 

(iii)  Direct  the  Contractor  to  transfer  tide  to 
the  Government  (to  the  extent  not  previously 
transferred)  and  deliver  to  the  Government 
those  items  of  special  tooling  which  are 
specified  for  removal  from  the  Contractor's 
plant. 

(2)  The  Contracting  Officer  may  direct  the 
Contractor  to  sell,  or  dispose  of  as  scrap,  for 
the  account  of  the  Government,  any  special 
tooling  not  specified  by  the  Government 
pursuant  to  subparagraph  (j)(l)  of  this  claase. 
To  the  extent  that  the  Contractor  incurs  any 
costs  occasioned  by  compliance  with  such 
direction,  for  which  it  is  not  otherwise 
compensated,  the  contract  price  shall  be 
equitably  adjusted  in  accordance  with  the 
Changes  clause  of  this  contract,  llie  net 
proceeds  of  all  sales  shall  either  be  credited 
to  the  cost  of  contract  performance  or  shall 
be  otherwise  paid  to  the  Government  as 
directed  by  the  Contracting  Officer.  Sale  of 
special  tooling  to  the  prime  Contractor  or  any 
of  its  subcontractors  is  subject  to  the  prior 
written  approval  of  the  Contracting  Officer. 

(3)  The  Contracting  Officer  may  furnish  the 
Contractor  with  a  statement  disclaiming 
further  Government  interest  or  right  in 
specified  special  tooling. 

(4)  Restoration  of  Contractor's  premises. 
Unless  otherwise  provided  in  this  contract, 
the  Government  has  no  obligation  to  restore 
or  rehabilitate  the  Contractor's  premises 
under  any  circumstances  (e.g..  abandonment, 
disposition  upon  completion  of  need,  or  upon 
contract  completion).  However,  if  special 
tooling  is  withdrawn  or  if  other  special 
tooling  is  subetitiited.  then  the  equitable 
adjustment  under  paragraph  (m)  of  this 
clause  may  properly  include  restoration  or 
rehabilitation  costs. 

(k)  Access  to  special  tooling.  The 
Contractor  shall  provide  access  to  special 
tooling  subject  to  this  clause  at  all  reasonable 
times  to  all  individuals  designated  by  the 
Contracting  Officer. 

(1)  Storage  or  shipment.  The  Contractor 
shall  promptly  arrange  for  either  the 
shipment  or  the  storage  of  special  tooling 
specified  in  accordance  with  the  final 
disposition  instructions  in  subdivisions 
(j)(l)(ii)  or  (j)(l)(iii)  of  this  clause.  Tooling  to 
be  shipped  shall  be  properly  packaged, 
packed,  and  mariied  in  accordance  with  the 
directions  of  the  Contracting  Officer.  All 
operation  sheets  or  other  appropriate  data 
necessary  to  show  the  manufacturing 
operations  or  processes  for  which  the  items 
were  used  or  designed  shall  accompany 
special  tooling  to  be  shipped  or  stored  or 


shall  otherwise  be  provided  to  the 
Government  as  directed  by  the  Contracting 
Officer.  To  the  extent  that  the  Contractor 
incurs  costs  for  storage,  shipment  packing, 
crating,  or  handling  under  this  paragraph  and 
not  otherwise  compensated  for,  the  contract 
price  shall  be  equitably  adjusted  in 
accordance  with  the  Changes  clause  of  this 
contract 

(m)  Equitable  acffastment  When  this  clause 
specifies  an  equitable  adjustraent  it  shall  be 
made  to  any  affected  contract  provision  in 
accordance  with  the  procedures  of  the 
Changes  clause.  When  appropriate,  the 
Contracting  Officer  may  initiate  an  equitable 
adjustment  in  favor  of  Uie  Government  The 
right  to  an  equitable  adjustment  shall  be  the 
Contractor's  exclusive  remedy.  The 
Government  shall  not  be  Kable  to  suit  for 
breach  of  contract  for — 

(1)  Any  delay  in  delivery  of  GovemmeKt- 
fumished  special  tooling: 

(2)  Delivery  of  Govemment-fumished 
special  tooUng  in  a  condition  not  saitable  for 
its  intended  use: 

(3)  A  decrease  in  or  substitutioB  of  special 
tooling;  or 

(4)  Failure  to  repair  or  replace  Govemment- 
fumished  special  tooling  for  which  the 
Government  is  responsible. 

(n)  Sobcontraci  provisions.  In  order  to 
perform  this  contract,  the  Contractor  may 
place  subcontracts  (including  purchase 
orders)  involving  the  use  of  special  tooling.  If 
the  full  cost  of  t))e  toohng  is  diarged  to  those 
subcontracts,  the  Ctmtractor  agrees  to 
include  in  the  subcontract  appropriate 
provisions  to  obtain  Government  rights  and 
data  comparable  to  the  rights  of  Ae 
Government  under  this  clause  (unless  the 
Contractor  and  Contracting  Officer  agree  in 
writing  that  such  rights  are  no(t  of  interest  to 
the  Government).  "The  Corrtractor  agrees  to 
exercise  such  rights  for  the  benefit  of  the 
Goverameirt  as  directed  by  the  Contracting 
Officer. 
(End  of  clause) 

S2^4S-1«    (AmMMtotfl 

98.  Section  52.245-18  is  amended  by 
removing  in  the  introductory  text  the 
reference  "45.305(b)"  and  inserting  in  its 
place  the  reference  "45J07-3". 

99.  Section  52.245-19  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

52.245-19    Government  Property 
Fumlstied  "As  Is." 

As  prescribed  in  45.308-2,  insert  the 
following  clause: 


52^46-19    [Amended] 

100.  Section  52.246-19  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(DEC  1989)";  by 
removing  in  paragraph  (c](5)(i)  the 
words  "as  required  in  paragraph 
(c)(l){ii)  below";  and  by  removing  the 
derivation  line  following  "(End  of 
clause]". 


101.  Section  52.247-1  it  amended  by 
revising  paragraph  (b)  of  the 
introductory  text  to  read  as  folows: 


52^47-1 

Notations. 


(b)  As  prescribed  in  47.104-4(b),  die 
contracting  officer  may  insert  the 
following  clause: 
•        •        •        •        « 

102.  Section  52.247-60  is  revised  to 

read  as  foUowr 

52.247-60    Guaranteed  Shipping 
CtMraelerielica> 

As  prescribed  in  47.305-16{bJ(l).  insert 
the  foDowing  clause: 

CnsaraBfeoQ  Slipping  CiiaractenMftOS 
(DecembCT  1909) 

(a)  The  ofieror  is  requested  lo  complete 
subparagraph  (a)(1)  of  this  clause,  for  each 
part  or  component  which  is  packed  or 
pacicaged  separately,  this  informaUon  will  be 
used  to  determine  transportation  costs  for 
evaluation  purposes.  If  the  offeror  does  sot 
furnish  sufficient  data  in  subparagraph  (a)(1) 
of  this  clause,  to  permit  determination  by  the 
Government  of  the  item  shipping  costs. 
evaluation  will  \x  based  on  the  dipping 
characteristics  submitted  by  the  offeror 
whose  offer  produces  the  highest 
transportation  costs  or  in  the  absence 
thereof.  t»y  the  Contracting  OfTicer's  best 
estimate  of  the  actual  transportation  costs.  If 
transportation  costs  for  evaluation  purposes. 
U  the  offeror  does  not  furnish  sufficient  data 
in  subparagraph  (a)(1)  of  this  clause,  to 
permit  determination  by  the  Government  of 
the  item  shipping  costs,  evahMttioR  wiH  be 
based  on  the  ^pping  characteristics 
submitted  by  the  offeror  whose  dSer 
produces  the  highest  transportation  oosts  or 
in  the  absence  tlsereot  by  the  Coritractiiig 
Officer's  best  estimate  of  the  actual 
transportation  costs.  If  the  item  shippmg 
costs,  based  on  the  actual  shipping 
characteristics,  exceed  the  item  shipping 
costs  used  for  evaluatioa  porposes,  the 
Contractor  agrees  that  the  contract  price 
shall  be  reduced  by  an  amount  equal  to  the 
difference  between  the  transportation  costs 
actually  incurred,  and  the  costs  which  would 
have  been  incurred  if  the  evaluated  shipping 
characteristics  had  been  accurate. 

(1)  To  be  completed  by  the  offeror: 

(i)  Type  of  container  Wood  Box ,  Fiber 

Box ,  Barrel .  Reel . .  Drum  —, 

Other  (Specify) : 

(ii)  Shipping  configuration: 

Knocked-down ,  Set-up .  Nested , 

Other  (specify) : 

(iii)  Size  of  container "  (Length),  x 

"  (Width).  X "  (Height) Cubic 

FT: 

(iv)  Number  of  items  per  container 

Each; 

(v)  Gross  weight  of  container  and 
contents LBS 

(vi)  Palletized/skidded Yes No; 

(vii)  Number  of  containers  per 
pallet/skid : 
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(viii)  Weignt  oi  empty  pallet  bottom/skid 
and  Bidet LBS; 

(ix)  Size  of  pallet/skid  and  contents 

LBS  Cube : 

(x)  Nugiber  of  containers  or  pallets/skid 
per  railcar * — 

Size  of  railcar 

Type  of  railcar 

(xi)  Number  of  containers  or  pallets/skids 
per  trailer * — 

Size  of  trailer FT 

Type  of  trailer 

(2)  To  be  completed  by  the  Government 
after  evaluation  but  before  contract  award: 

(i)  Rate  used  in  evaluation ; 

(ii)  Tender/Tariff ; 

(iii)  Item ; 

(b)  The  guaranteed  shipping  characteristics 
requested  in  subparagraph  (a)(1)  of  this 
clause  do  not  establish  actual  transportation 
requirements,  which  are  specified  elsewhere 
in  this  solicitation.  The  guaranteed  shipping 
characteristics  will  be  used  only  for  the 
purpose  of  evaluating  offers  and  establishing 
any  Hability  of  the  successful  offeror  for 
increased  transportation  costs  resulting  from 
actual  shipping  characteristics  which  differ 
from  those  used  for  evaluation  in  accordance 
with  paragraph  (a)  of  this  clause. 

(End  of  clause] 

52.252-1    [AmeiKted] 

103.  Section  52.252-1  is  amended  by 
removing  Alternate  I  of  the  clause. 

52.252-2    [Amended] 

104.  Section  52.252-2  is  amended  by 
removing  Alternate  I  of  the  clause. 

PART  53— FORMS 

53.106    [Amended] 

105.  Section  53.106  is  amended  in 
paragraph  (b)  by  adding  the  Standard 
Form  number  ",  1447"  following  "33". 

106.  Section  53.205-1  and  the  title  are 
revised  to  read  as  follows: 

53.205-1    PakI  advertisement*. 

SF26,  Award/Contract,  SF 1447. 
Solicitation/Contract,  or  OF 347,  Order 
for  Supplies.  SF  26.  prescribed  in 


'NuinlMr  of  complete  units  (contract  line  item)  to 
t>e  shipped  in  cairier'i  equipment 


53.214(a].  SF  1447.  prescribed  in  53.215- 
1(g),  and  OF  347  (or  an  approved  agency 
form),  prescribed  in  53.213(e),  shall  be 
used  to  place  orders  for  paid 
advertisements  within  the  dollar 
limitations  and  as  otherwise  specified  in 
5.503(c). 

107.  Section  53.214  is  amended  by 
revising  the  title  and  by  adding 
paragraph  (d)  to  read  as  follows: 

53.214    Sealed  bidding. 

•  •  •  *  * 

(d)  SF  1447  (5/88).  Solicitation/ 
Contract.  SF  1447,  prescribed  in  53.215- 
1(g),  shall  be  used  in  soliciting  bids  for 
supplies  or  services  and  for  awarding 
contracts  that  result  from  the  bids.  It 
shall  be  used  when  the  simplified 
contract  format  is  used  (see  14.201-9) 
and  may  be  used  in  place  of  the  SF  28  or 
SF  33  with  other  solicitations  and 
awards.  Agencies  may  prescribe 
additional  detailed  instructions  for  use 
of  the  form. 
•        •        *        •        • 

108.  Section  53.215-1  is  amended  by 
revising  the  title  and  paragraph  (d);  and 
by  adding  paragraph  (g)  to  read  as 
follows: 

53.215-1    SoNcttation  and  receipt  of 
proposals  and  quotations. 

(d)  SF33.  Solicitation,  Offer,  and 
Award.  SF  33,  prescribed  in  53.214(c), 
shall  be  used  in  connection  with  the 
solicitation  and  award  of  negotiated 
contracts.  Award  of  such  contracts  may 
be  made  by  either  SF  33  or  SF  26.  as 
specified  in  15.406-l(b)  and  15.414. 

(g)  SF1447,  Solicitation/Contract  SF 
1447  is  prescribed  for  use  in  soliciting 
offers  for  supplies  or  services  and  for 
awarding  contracts  that  result  from  the 
offers.  It  shall  be  used  in  connection 
with  solicitations  and  contracts  which 
use  the  simplified  contract  format  (see 
15.418)  and  may  be  used  in  place  of  the 
SF  26  or  SF  33  with  other  solicitations 


(3e6  15.414(c)).  Agencies  may  prescribe 
additional  detailed  instructions  for  use 
of  the  form. 

53.222    [Amended] 

109.  Section  53.222  is  amended  in  the 
introductory  text  of  paragraph  (e)  by 
removing  the  words  "SF  1413  (10/83)" 
and  inserting  in  their  place  "SF  1413 
(REV.  6/89)". 

110.  Section  53.228  is  amended  by 
revising  the  title  and  paragraphs  (a),  (b), 
(c),  (e),  (f),  (g),  and  (m),  and  by  adding 
paragraphs  (n)  and  (o)  to  read  as 
follows: 

53J228  Bonds  and  insurance  (SFs  24, 25, 
25-A,  25-B.  28,  34. 35, 273. 274,  275, 1414, 
1415, 1416,  OTs  90  and  91). 

•         *         *         •         • 

(a)  SF24  (REV.  X/XX).  Bid  Bond.  (See 
28.106-1.) 

(b)  SF25  (REV.  X/XX).  Performance 
Bond.  (See  28.106-l(b).) 

(c)  SF2S-A  (REV.  X/XX).  Payment 
Bond.  (See  28.106-3(c).) 

(e)  SF28  (REV.  X/XX),  Affidavit  of 
Individual  Surety.  (See  28.106-l(e)  and 
28.203(b).) 

(f)  SF34  (REV.  X/XX),  Annual  Bid 
Bond  (See  28.106-l(f).) 

(g)  SF35  (REV.  X/XX).  Annual 
Performance  Bond.  (See  28.106-1.) 

(m)  SF  1416  (REV.  X/XX),  Payment 
Bond  for  Other  than  Construction 
Contracts.  (See  28.106-l(m).) 

(n)  OF  90  (REV.  X/XX).  Release  of 
Lien  on  Real  Property.  (See  28.106-1  (n) 
and  28.203-5(a).) 

(o)  OF  91  (REV.  X/XX).  Release  of 
Personal  Property  from  Escrow.  (See     " 
28.10fr-l(o)  and  28.203-5(a).) 

111.  Se::tion  53.301-1413  is  revised  to 
read  as  follows: 

53.301-1413    Standard  Form  1413, 
Statemont  and  Adcnowledgment 

BtuMQ  CODE  saao-JC-M 


ll< 
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STATEMENT.  AND  ACKNOWLEDGMENT 


FORM   A»»«OVtO    »»    HO. 

- ■ 9000-0014 

Puohc  rsporling  Ourotn  for  mi$  coiisciion  ot  intOfmiKon  is  •siimiito  lo  ixngs  .l5  ftourj  psr  rtsoonss,  .nciuomg  ih«  urn*  lof 
rt«<«wing  insirucnons,  $t»fchmg  sxisimg  aitl  sourcet.  galhering  tno  msmtimmg  m«  a«i|  nttded.  ma  compieung  mo  rt«<«wiAa  im 
COlleciion  o(  mformilion.  Ssno  commsnis  regarding  mis  Ourden  tsiimile  or  snr  other  isoeci  Of  irws  collection  of  mtormanon  inciudmo 
suggesiionj  for  reducing  irxs  pyrden  to  tn«  FAR  Secrenr.at  (VRS),  Offics  of  Fsdsrai  AeouiSM.on  and  Reguiaior.  Poncy  GSA 
wisningion,   0£.  20405;  and  to  the  OHice  ot  Management    and  Budget,  Paperwork   Reduction   Project  (9000-0014),  wasftingio'n'  DJC'. 

20503.  ' 

PART   I   -  STATEMENT   Of  PRIME   CONTRACTOR  " 


U  PRIME   CONTRACT   Na 


2.  DATE    SUBCONTRACT 
AWARDED 


4.  PRHuC  CONTRACTOa  (Mam*,  aooriss  ana  Zip  cooaj 


3.   SUBCONTRACT   NUMBER 


S.  SUBCONTRACTOR   (Nam*.  Mortst  ana  !iP  eoo« 


8.  The  prime  coeiracior  States  thai  under  the  coniraci  shown  m  Hem   1,  •  subconirsct  was  awarded  o«  date  shown  «  item  2  Br 
(Name  ot  Awarding  Firm)^ 


10  the  subconirscior  kJentified  in  iiem  5,  tor  the  following   work: 


7.  MOJKT 


IL  NAME   ANO  TlTU  Of  PEKSON   SIGNING 


•.  LOCATION 


10.  BV  (S<en«lur« 


PABT  II  -  AaCNOWt.EDQMENT   OF  SUBCONTRACTOR 


It.  Date  siCNEO 


12.  The  lubcontracior  acknowledges   thai  Ifte  foiiowmg   clauses  of  the  contract  shown  in  iiem   1  are  mcluoed  in  ihis  subcontract: 


Comraci  Work  Hours  and  Safety 
Standards  Act  -  Overtime 
Compensation   -  Construction 

Parroiis  and  Basic  Records 

Withholding   of  Funds 

Disputes  Concerning  Labor  Standards 


Oavis -Bacon  Act 

Apprentices  and  Trainees 

Compliance  with  Copeiand  Regulations 

Subcontracts 

Contract  Termination -Oebarmeni 

Certification  of  EHgibitttr 


la.  NAME<S   Of  ANV   WTERMCOIATE    SUBCONTRACTORS.    IF  ANY 


14.  NAME  ANO  TlTU  OF  PERSON  SIGNING 


NSN   7S4<>.0I-t4l-«2«7 
Previous  MiiMn  It  utaei* 

BiUJNO  CODE  iS».JC-C 


IS.  Sv  ($<gnMur« 


IC  DATE  StCNS) 


EXPIRATION    DATE:   3-31-U 


M19-ltt 


STANDARD   FORM   1413         (RCv.  e-M 
Pra*Gr>»M  ev  GSA  •  Fa*  (4*  CFS)  UMUt 
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112.  Section  53.301-1447  is  revised  to 
read  as  foQows: 

53.30Vt4<7    StMKfwtfFonnttfr, 
SoHcMatton/Cvntracl 

BHxma  cooE  aaao-ge-M 


S 


|l 
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;i4fXi 


I  SOUCITATION/CONTRACT 

BIODERADFFEROR  TO  COMPLETE  BLOCKS  11.  13.  15.  21.  22.  »  27 


t  THIS  CONTnACT  IS  «  RATED  OnOEH 
UNDER  ORAS  (IS  C^  HO) 


HATMO 


S   SOLICITATION  TYPE 
Q  SCALED  M>S       n   NEGpTWTEO 


R*QCl(y 


2.  CONTRACT  NO 


).  AWARO/EFFECTIVE 
DATE 


4   SOUCITATION  I^UMBIr' 


«   SOLICITATION  ISSUE 

DATE 


•.  THIS  ACQUISITION  IS 
□   UN«ESTRICTEO 

SCTASIOC 
SMMJ.  BUSINESS 
SIC 


(ifB) 


(RFP) 


r.  ISSUED  BY 


CODE 


NO  COLLECT  CALLS 


B 


•kFOR 

S^STANOARO 


□  LABOR  SURPLUS  AREA  CONCERNS 

□  COMBINED  SMALL  BUSINESS  4 
—  LABOR  SURPLUS  AREA  CONCERNS 

□  OTHER 


•.  (AGENCY  USE) 


10.  ITEMS  TO  BE  PURCHASED  (BFMCF  OESCRlPTK)N) 

Q  suppues   O  SEHviccs 


n.  IF  OPPER  IS  ACCEPTED  BY  THE  OOVERNMCNT  WITHM CALENOAR  DAYS 

m  CALENOAH  DAYS  UNLESS  OPPEROR  INSERTS  A  OtPPERENT  PERIOOI  PROM  THE  DATE  SET 
FORTH  M  BLK  *  ABOVE.  THE  CONTRACTOR  AGREES  TO  HOLD  ITS  OPFEREO  PRICES  FIRM 
POA  THE  ITEMS  SOUCITEO  HEREIN  ANO  TO  ACCEPT  ANY  RESULTING  CONTRACT  SuajECT 
TO  THE  TERMS  ANO  CONOnXMS  STATED  HEREIN 


13.  CONTRACTOR  OPPEFioS" 


CODE 


FACIUTY 
CODE 


_,     TELEPHONE  NO.  DUNS  NO 

U    CHECK  IP  REMTTTANCE  IS  DIFFERENT  ANO  PUT  SUCH  AOORESS  IN  OPPER 

IS.  PROMPT  PAY  DISCOUNT 


17. 

ITEM  NO. 


12.  AOMIMSTEREO  BY 


CODE 


14.  PAYMENT  WIU  BE  MADE  BY 


COOE  . 


SUOMTT  MVOICES  TO  ADDRESS  SHOWM  m  BLOCK^ 


l(.  AUTHORrPf  FOR  USING  OTHER  THAN 
PULL  ANO  OPEN  COMPCTmON 


10  use  2304 
D  «)(  ) 


41  U  S  C.  2U 

D  |C)(  I 


IB. 
SCHEDULE  or  SUPPUES«CRVICES 


23.  ACCOUNTMO  ANO  APPftOPRMTKM  DATA 


IB. 
OUANTtrY 


20. 

UMT 


21 

UMTPmCE 


22 

AMOUNT 


24    HfM.  AWARD  AMOUNT  (FOR  OOvT 
USE  ONLY) 


"•     CONTRACTOR  a  REQUIRED  TO  SIGN  THIS  DOCUMENT  ANO  RETURN  COPIES  TO 

□  ISSUNHO  OPPICE.  CONTRACTOR  AGREES  TO  FURMSh  ANO  DELIVER  ALL  ITEMS  SET  FORTH 
OR  OTHSMMSE  OENTIPIEO  ABOVE  ANO  ON  ANY  CONTINUATION  SHEETS  SUBJECT  TO  THE 
TERMS  ANO  CONOmONS  SPEOFKO  HEREIN. 


27.  SIGNATURE  OF  0PFEm>«CONTRACT0R 


NAME  ANO  TITLE  OP  SUNER  (TYPE  OR  PRINT) 


NSN  7S40-oi-2M~4aaB 


DATE  signed' 


*•      AWARD  OP  CONTRACT     YOUR  OPPER  ON  SOUCTTATXJN  NUMBCI 

□    SHOWN  IN  BLOCK  4  INCLUOINO  ANY  additions  OR  CHANQCS  WMCH 
ARE  SET  FORTH  HEREIN.  IS  ACCEPTED  AS  TO  ITIMS 


21.  UMVeO  StATES  OF  AMERICA  (SIGNATURE  OF  CONTRACTING  0PF1CERI 


NAME  OP  CONTRACTING  OFFICER 


bAI^SI&NEO 


101 


ifANOAAo  K)Am  1447  (i4ai 

PmiiHHBrOSA 
PMI  (48  CPR  S3.21S-Ua» 
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NO  RESPONSE  FOR  REASONS  CHECKED                                                                                           1 

CANNOT  COMPLY  WITH  SPECIFICATIONS 

CANNOT  MEET  RFIWERY  REQUIREMENT 

00  NOT  REGULARLY  MANUFACTURE  OR  SELL  THE  TYPE 

UNABLE  TO  IDENTIFY  THE  ITEM(S) 

Of  ITEMS  INVOLVED 

OTHER  (Sp«ciM 

WE  00  NOT.  DESIRE  TO  BE  RETAJNED  ON  THE  MAKJNG  UST  FOR  FUTURE  PROCUREMENT  OF  THE  TYPE  OF 

WEOO 

[|TCM(S)  INVOLVED 

NAME  AND  ADDRESS  OF  FIRM  (Inctudc  Zi»  Cotm 

SIGNATURE 

TYPE  OR  PRINT  NAME  AND  TITLE  OF  SIGNER 

FROM:                                                                                                                                                                                                      AFFIX 

STAMP 

HERE 

TO: 

SOUCrTATION  NO 

DATE  AND  LOCAL  TIME 

> 

1 

QPO:  i«M    iao-«M  (POlOTKmt 

WIIIWO  CODE  <iao-jc-c 


IF  IM7  (»-««  MCN 
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113.  Section  53.301-24  is  illustrated  for 
information  as  follows  and  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

53.301-24   Standard  Fonn  24,  Bid  Bond. 

BILLINO  CODE  M20-JC-M 


BEST  COPY  AVAILABLE 


jfjnni 
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BIO  BONO 

(S««  intlruclions   on  r»««rs«) 


OAlt   BONO   txtCuTfO   (AiHjSt  not  B*  i«l«r 
tnan  i,a  opening  Mto 


o«M  Ai-PRoveo  OMB  i«or 


_^ tOOO-0041 

PgCi.e  ftpon.ofl  Brfwn  (or  tr\.»  coiiKt.on  at  .mormai.on  ,s  •si.mtioa  to  •vwigo  »  minults  pw  fospons*.  meiuo.no  (no  i.m«'  tor  fw.«w,na  ,nstruci.onil 
M«ren.ng  ix.r.ng  Mto  setfcos.  »«f<«.flg  ond  mt,m„n,r<t  tno  a«f«  fw«ao«.  (no  eenpiot.ng  ana  r«v.o».ng  tfw  eoiio«t«n  •<  rfWorm«.on.  Sona  eommoMi 
rtgjraino  tfiij  Owraon  t*limj:o  or  my  otnor  Mpoet  o«  tM  coiioction  of  imorinotiart.  ineiudirtg  t(;«««siions  tor  rooucirw  Tftit  Pviroon,  to  trio  PaM  Soeroiw.oi 
(V«S».  OMico  of  Foaor«   Aequ.s<i<or<  »>a  Roguiotory  Policy.  CSA.  Wotnington.  OX.  2040S:  and  lo  ino  Ot<ieo  •«  Mm«goinom  «w  Buooot.  Pteorwoni  toduetion 


PRMCi^AL  (Logoi  rMHto  «>o  Ousinots  MOrosS 


SURETV(ICS)  (Nomo  «<«  Businass  ooffoss 


IyPI  Bf  OflCANijATiOk  ("it-  orH)"" 


(~|  INOIVlO'JAt 
n  JOINT   V£NTU«e 


TATE    Of    lKia(»«^fi«A!,0« 


QPAKTNERSHiP 

[:«5»»b<»ATI0N 


PENAL   SUM  OF   BONO 

«0::iO£f<TifiCATiON 

PERCENT 

or  tio 

AM3UHT   NOT  TO  EXCEED 

Lo  6aT!      "■■ 

«wiTAT.aN||5r~ 

ncf 

Ml'u.iSN(j) 

TMOOSANJXS 

iUNUEQo 

EEnTS 

F0«  «Con«lr«eli«a 
S««piiot  or  Sorvicad 

- 

OBLIGATION: 

W»  ih«  PrmcioU  «Hl  Sof«lTfi«J)  »•  firmir  bound  lo  lh«  Uniitd  Suits  of  Am«r.ci  (h«rtin«(l«r  citlai)  lh«  Go»«rnm«nl)  in  ih«  ibov« 
wn*  sum.  For  pirmtnt  o«  m«  p«n«  sum,  w*  bend  ourstivts,  ow  h«irs,  •xtcuiofs,  icmimsiriiors.  ind  succtssors,  jomiiT  ind  strtriiiy 
Mow«»«r.  wh«r«  m«  Surtiits  (r«  corponiions  icimfl  ts  co-$uf«ii«$,  «r«,  tha  Sur»ti«s,  bind  ours«i««s  m  jucft  Sum  •joinilr  ind 
s«»«fiiir  IS  w«R  IS  'stttfiiiir*  only  fof  m«  purpos*  of  mowma  *  jomi  iciion  or  iciions  igimst  in»  or  ill  of  us  For  M  oih«f 
purposes,  cicn  Surtiy  bmos  uspif.  jomiiy  ind  s«»»riiiy  with  th#:  PnocipW,  for  m«  piymani  of  ih«  sum  snown  ooposiia  m«  nam*  of  IM 
Suraiy.  If  no  iiimi  of  ttibiiiiy  a  mdiciitd,  in«  tirui   of  NiOiiiiy   is  :»i&|tfuft  ;imouni  of  m*  p«n«i  sum. 

CONDITIONS:  ■:•:iflL':^•• 

Tha  Pnncipii  his  submiitad  iha  b«i  idaniifiad  «>o»a. 

THER£FOfiE: 

Tha  »bo»a  obiigiiion  is  »oid  if  iha  PrmcipH  -  (i)  upon  iccaoimca  by  ma  Go«arnmant  of  ma  bid  idaniifiad  ibo»a.  wiihin  tha  panod 
spaciiiad  maram  for  iccaptinca  (sixiy  (60)  fliys  it  no  panod  is  spacifiadJ,  axacutas  iha  furihar  comrictuii  oocumams  md  oi»as  tha 
bondts)  raquwad  by  iha  larms  of  iha  b«d  is  iccapiad  wuhm  iha  lima  spacifiad  dan  (10)  diys  if  no  panod  is  spacifiad)  ifiar  racatpi 
01  Iha  forms  by  iha  prmcipii;  or  (b)  «  iha  atani  of  tuiura  lo  axacuia  such  furihar  coniriciual  documanis  md  r»a  such  bonds,  oirs 
tha  Go»arnmani   for  my  cost  of  procuring  ma  work  which  axcaads  iha  imouni  of  ma  bid. 

^^..^*^Il'''  •*•*="""«  "*«*  iPitrumani  igraas  mil  its  obiigiiion  is  not  Impiirad  by  my  ax'ansiond)  of  iha  lima  for  iccapiinca  of  tha 
Dio  mil  ma  Principal  miy  grmt  lo  tha  Go»afnmani.  Nonca  to  ma  suraiy(ias)  of  axiansion(s)  ir*  wnvad.  Mowa»ar,  «yiivar  of  ma  noirca 
of  ma  mJ  '°  •"'•"*'*'"'  »Ofl'«B«'infl  not  mora  mm  sixty  (60)  ciianair  diys  in  lOd.iion  to  ma  panod  ongmiUy   iitowad   tor  iccapiinca 

WITNESS: 


Tha  Prmcipn  md  SuratyOas)  axacuiad  :MSl>ifl  ibond  mo  iffixad  thaw  sails  on  ma  ibo«a  data. 


SKiMATUtE<S) 


NAI««9   k 
TITLBS) 
CTypo* 


SiGNA  TURKS 


m 


(T* 


NAII«    k 
ADDRESS 


SlCMATlWEIS) 


naEJJST 

TlTLE<S> 

rry 


NSN  TSoo-'oTTs^ioSo 
*'9><OM%  odition  net  iisaaio. 


PWINgPAL 

12: — 


(Soao 


(Soai) 


INDtVIOUAL   SURETY(IES) 

ID 


Corporiia 
Salt 


iSoaO 


(Soon 


CORPORATE   SUBETVOES) 


I 


ABILITY    LIMIT 


EXP  « AT  ON    OATb 


Corporiia 
Saal 


24-ioa 


kTANOARD   fOR»«l   24  (REv. 

Prose>>»oo  ay  GSA-  FAR  Ml  Cra>  S3.22II4I 


H;-i   'i 
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CORPOHATl   SURETYtlESL  IContmuadl 

m 

NAluC   k 
ADDRESS 

STATE    OF   INC. 

LiaBiliTV    liMiT 
» 

e 
i 

M 

SiCMATUREfS) 

1. 

i. 

CorpoTMa 
San 

NAMBS   1 
TlTLEOt 
Hypoa 

1. 

L 

l&i 

U 

NAME    % 
ADDRESS 

STATE    OF   INC. 

LIaBiLiTV  LiluiiT 
$ 

r^r; 

Ul 

m 

SlGNATURE<S) 

1. 

t 

Corporita 
SaM 

NAME<a»  k 
TlTLEOJ 
(Typo« 

1. 

Z. 

a 

NAkiC  1 
ADDRESS 

STATE  OF  ihC. 

lIaBIlITV  tlMIT 
• 

m 

SICNATURE<S} 

t. 

t 

Corporita 
SaM 

NAME(S)  k 
TiTLEia 
<Typo« 

1. 

ill! 

m 

NAIiiC  k 

ADDRESS 

STATE  OF  M. 

.IaSiliTV  LiWIT'   -      --' 

• 

t 

• 

$ICNATURE<S) 

1.' 

t 

Corporita 
Saal 

NAME<3)  i 
TITLBS) 
tTypo« 

>. 

Z. 

Ik 

NAME   k 
ADDRESS 

STATE  OF  INC. 

lIaBiliTV    liMiT 

« 

SIGNATURKS) 

Ipi 

Corporita 
San 

NAME<S>  V 
TiTLBS) 
<Typo« 

1.                                                                         :.:.:4 

SPx.: 

o 

NAME  fc 
ADDRESS 

STATE  OF  ihC. 

liability  limit 

1 

• 

SICNATURBS) 

1. 

i. 

Corporita 
Sail 

NAMBSl    k 
TITLBS) 
(Typo« 

1. 

I 

MSTRUCTIONS 


1.  This  form  is  luthori^ad  for  usa  whan  i  bid  guiriniy  is  raouirad.  Any  daviiiion  from  this  form  will  raquire  Iha  writian  ipprovU  of 
tha  Admthistriior  of  Ganam  Sarvicas. 

■s 

2.  insart  tha  full  lagM  nima  md  busmass  iddrass  of  tha  Principal  in  tha  spaca  dasignitad  *Principii*  on  ma  fica  of  ma  form.  An 
Mthoriiad  parson  shiH  sign  tha  bond.  Any  parson  signing  in  i  raprasaniiiiTa  cipiciiy  (a.g.,  m  ittornay-in-fK!)  must  furnish  andanca 
of  Mihoriiy  if  thil  raprasaniitiTa  is  not  i  mamoar  of  tha  firm,  pirinarship,  or  joint  «aniure,  or  m  officar  of  tha  corpormon  in«oi*ad. 

3.  Tha  bond  miy  axprass  panil  sum  is  i  parcaniiga  of  tha  bid  prica.  m  thasa  cisas.  tha  bond  miy  siiia  i  mixunum  ooiiir  limiiiiion 
(a^.,  20%  of  Iha  bid  prica  but  tha  imouni  not  lo  axcaad  ■       doMirs). 

4.  (i)  Corporvioos.  axacuting  tha  bond  is  suraiias  must  ippar  on  Iha  Dapirtmant  of  tha  Traisur/s  list  of  ipprovad  surtnas  md  must 
let  within  ma:|iB|ltaKon  lisiad  maram.  Whara  mora  mm  ona  corporita  Suraiy  is  invoivad,  mair  nimas  md  lOdrassas  sniii  appair  in  tha 
spicas  (Surafy  KlSiiraiy  B,  aicJ  haidad  *C0RP0RATE  SURETYdESL*  m  tha  spaca  dasignitad  *SURETY(iESr  on  iha  fica  of  ma  form, 
msari  only  tba  laMat :  idaniificiiion  of  ma  suranas. 


(b)  Whara  individual  suraiias  ira  involyad,  i  compiatad  Affidivil  of  mdividuM  Suraiy  (Stmdard  Form  28),  for  aach  individual  suraiy, 
shaH  accompmy  tha  bond.  Tha  Govarnmant  may  raquira  tha  suraiy  to  furnish  idditionil  suostmtiiiing  information  concarmng  iis  finmciM 
CIDlDilily. 

5.  Corporitions  axacuiing    tha  bond  shiU  iffix   thair  corporita  sails,  individuiis    shiU  axacuia  tha  bond  ooposiia  tha  word  "Corporita 
Sail*;  md  sniii  iffix  m  idhasiva  san  if  axacuiad  in  Mima,  Naw  Himpshira,  or  my  othar  jurisdiction  raqumng  lohasiva  sans. 

6.  Typa  tha  nima  md  titia  of  aich  parson  signing  this  bond  in  tha  spica  providad. 

7.  M  its  ippiiciiion  10  nagotiiiad  conincts,  tha  larms  "bid*  md  *&iddar*  shiil  inciuaa  *proposii*  md  'offaror.* 


BIUJNO  CODE  (SZO-JC-C 


STANOARO  FORM  24  «EV. 


•ACX 


noi 
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114.  Section  53.301-25  is  illustrated  for 
information  as  follows  and  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

53.J01-2S    Standard  Fonn  25,  Perfonnanc« 
Bond. 

BILUNO  COOe  U20-JC-II 
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(~)>A«n«»H» 


XIWT  VENTUM  □C0«>0«*TI0N 


ATE  OF  mi6iH)kAl  idn 


MIUIONtS 


PENAL   SUM   OF   BONO 


THOuiAM&(&    I^UkOBEIKS pwn 


CON  TRACT. DATE 


CONTRACT    Ma 


OBLIGATION: 

w«,  m«  PrmcoRl  ind  SurgirOas},  Rrt  firmly  bound  to  lh«  United  Stilcs  of  Amcrict  (h*rgini(t»r  eiii«d  th*  Go>*rnm«nt)  m  th«  (bovt 
D«n«l  $um.  For  o»rm«nt  of  lh«  pgnal  turn,  w«  bind  ooriRi»«$,  our  h«irs,  flxtcuiors,  •dmmijiniorj,  tnd  succtssors,  (Otntly  and  ««»«rilly 
How«»«r,  wh*r«  lh«  Sur«ii«s  irg  corporinonj  iciing  is  eo-Sur«li«s,  w;  thg  Surgtics,  bmd  ours»i««s  «  such  sum  •joinilT  tnd 
StttrUlT'  IS  *•«  IS  •s«*«rilly'  only  for  th«  purpos*  Of  itiovifinj  i  /oini  iciion  or  iciions  tgiinst  Rnj  or  (II  of  US.  For  («  omgr 
purposts,  ggcn  Surgiy  bmds  iisglf,  lOtniijr  ind  st»griiir  with  ttig  PrmcipRl,  for  thg  pifrngni  of  tht  sum  shown  opposnt  lt>«  n«mg  o(  ih« 
Surtir.  If  no  limii  of  UMHf  ^  indicatad.  ma  limii   of  kabiiitir  is  -Mm  .lHll:iMnount  of  ma  pan*<  siAn. 

CONOITWDNS:  '  *  '       '  -^^^yj^ 

Tha  principal  has  aniarad  mio  tha  contract  idantifiad  abo*a.        :v:J"l::-:  ^ 

THEREFORE:  :■•:•:•;•:•:•;•:•;•: 

Tha  aeova  obligation  is  void  if  Iha  Principal  - 

CaKI)  Parforms  and  fulfills  ad  tha  undariakings,  covananis,  larms.  conditions,  and  agraamanis  of  tha  contract  durng  m*  original  larm 
of  Iha  contract  and  any  axtansions  tharaof  that  ara  griniad  br  tha  6o*arnmant.  wiin  or  without  notiea  to  tha  SuratrGas),  and  during 
tha  Kfa  of  any  guaranty  raquirad  undar  tha  coniraci,  and  (2)  parforms  and  fulfills  all  tha  undariaitings,  co»anants,  tarms  condinons,  and 
agraamanis  of  any  tnd  an  duly  auihortiad  modifications  of  tha  contract  that  haraitiar  ara  mada.  Nonca  of  thosa  modifications  to  tha 
Suratytias)  ara  waivad. 

(b)  Pars  to  Iha  Govarnmani  tha  full  amount  of  tha  taxas  imposad  by  tha  Govarnmani,  if  tha  said  contract  is  subjact  to  tha  Millar 
Act.  (40  U.S.C  270a-270a).  which  ara  coiiaciad.  daduciad.  or  wtihhaid  from  wagas  paid  by  tha  Principal  w  cKrymg  out  tha 
construction  coniraci  with  raspact  to  which  this  bond  is  furmshad. 

WITNESS: 

Tha  Principal  ind  Suratrtias)  axacutad  .ihi^iif^orminca  bond  and  af fixad  thair  saais  on  tha  abova  data. 
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MSTRUCTIQNS 


1.  TMs  form  IB  wOkorind  (or  us*  Ml  conn*ctloii  with  Goir*fnm*Al 
eonirieu.  Any  d*vi«tion  from  iiMs  form  w«  r*at«r*  m*  whii** 
lOprovd  of  III*  Adm«Msir«ior  of  G«<i*rit  S*rTlc*s. 

2.  Insert  th«  ful  l*gil  n«m*  mO  busmass  iddrcss  of  ifi*  Principil 
to  tti*  SMC«d«*iflMM4  ^fiwciof  *•»  Hw  f*e*  9*  HI*  fonn.  An 
MlhorizM  person  ::SMi  SiOB  m*  00*0,  Aay  pyso*  si|iiin|  to  • 
r*orts*ni«iHr*::Pi|ioiiir    (a^g^    w    •iiom*r-«-tact)    must    furnisti 

9f 
_  m* 

eorporition  in*oi«*0. 


•Tidanc*   of :  iilhirily   if   tfiai   raprasanistiv*   K   noi   t  mambar   of 
ttia    fimi,    KfHiarSttie,    or    jOMit    Tantur*.    or    m    offlcar    of    m« 


3.  (a)  C«r«erM«o«s  anacating  m«  oontf  is  svaitas  must  ippaar  am 
Iha  Oaoarunaai  ol  lA*  TraasMry's  l*»  •<  Ma  leteoaO  saraitas  in# 
must  Ki  mntiMi  tha  Nmiiaiion  iisiaO  tttaratn.  Whar*  mor*  man  ona 
eorporaia  suraty  «  in«ohra4  tha*  rtamas  and  addrassas  sitafl 
appaar  to  vw  spacas  (Suraty  A,  Suraty  8.  aicj  haadad 
■CORPORATE  SURETYOESL*     to  tfi*  spac*  d*signai*d  "SURCTYaESr 


on  ttw  fac*  of  ih*  form  tosart  only  iti*  l*it*r  idaniifieaiio*  of 
tha  araiias. 

(b)  wtiar*  todividuai  suraiias  w*  toroivod,  •  compi*i*< 
Affida*ti  of  indhndual  Suraiy  (Standard  Form  28),  for  •aeii 
todiriduai  suraiy,  sAa*  accompany  m*  bond.  Th*  GovarwnaM  may 
ra*wir*  Hia  surair  to  fwmsft  addiiienai  subsianttaiiiig  toformatton 
concarning  its  financial  capability. 

4.  Corporations  aK»cuiiwg  ifi*  Bond  StisR  affix  tfiair  corporal* 
saais.  todividuais  snal  axacut*  iti*  bond  opposii*  ai*  word 
■Corporal*  Saai*.  and  snal  affix  an  adhasi**  ssat  if  axaeuiad  to 
llato*.  N*w  HaravsMr*.  or  any  otiiar  jurisdiction  roquirint  adtMSiv* 
sasts^ 

5.  Typ*  ma  nama  and  tin*  of  *acii  person  signing  itiis  bond  to 
itw  spac*  pro«dad. 


tTANOAAO  FOR*4  2K<UW. 
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115.  Section  53.301-2&-A  is  illustrated 
for  information  as  follows  and  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

53.301-2SA    StaiKlard  Form  2S-A,  Payfiwnt 
Bond 
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PAYMENT  BONO 

(S««  insiruciioni   oa  rtv«rst) 


CaTE   bono   executed   Umusi   o«  Mm*  or   i«t*r  tf<«i 
Off*  at  eentrael) 


o»iI^5p5ovE^3I^T!Sr 


•000-004S 


tMrcAing  Misting  Mt«  teircM.  9»tf>«ring  tm  ma<m«rfMig  nt*  Mta  rmom.  «m  eemeiMing  «na  f»wi»«rrf»g  m«  c»i<«efi*i»  o»  imaniiMion.  Smm  cowwill 
r«9vairg  ntat  »vMn  Mliin«f«  of  «ny  otnor  oteocl  of  tn>t  eeiMction  of  imormoiion.  mcHMing  tuogosliont  'o/  roouemg  ntit  Otvaon,  lo  tno  fAl  $«erot«iM 
<v*9.  Offieo  •<  rooorw  AOMitition  •«  *o^«iory  »oi>ey.  CSA.  Wodtengion.  OX.  ZOMfc  aM  !•  Ino  0«<<c«  •<  Mgioaowm  «<a  tuOOH.  ««orwort  loouetion 
OrOfMt  (OOOO-OWSJ.    w««ningio«v  OX.  WSOS.  ^^  — »w- .  'w^'^  •  ••««•• 


raiMCi^At  (Logoi  noifio  «n«  BuSinoss  aoaroxv 


SURETVdES  (M«moU>  «nd  Dusmoss  worcssodl ' 


rVPE  Of  OflCAMiXATiOt.   ("V  en«.' 


D  MOIVIOUAL 


(~)  ^MTNE«SH# 


SJQIWT   VtWTURt             [~1  CO«^0«ATlON 
rcnscwFasATi5«    


PENAL   SUM   Of   BONO 


l3itnC!S5 ITh&jUnM^     MiNTMEOfS |CSnT 


CSffTISETTITf 


CSNTVACT   HO. 


OSLrGATiGN: 

Wt,  m«  PrifKioti  md  SurtiTCvsl.  va  firmty  bound  lo  ih«  uitiicd  Suits  of  America  Otofainafiar  caHad  mo  Govarnmafli)  in  m«  loova 
panat  turn.  For  paymani  of  ti»a  panai  sum,  wa  Dmd  ourtaHas,  our.D«ff$.  axacuiors,  adrnmittriiors,  and  tuccassort,  jointly  and  sa*ara»T. 
Howavar,  wnara  iita  Su;aiia<  ara  eorporiiiont  Ktin«  as  eorcoraOas,  wa,  ma  Suratias.  bmd  o«irsa<«as  in  sucA  sum  'joMiiy  wd 
savarMT*  as  wa«  u  lavariHy'  only  for  itNi  purposa  of  alowir^t  i^iomi  tciion  or  actiofts  tgamsi  wr  or  M  of  M.  For  §•  othar 
purposas,  aaelt  Suraiy  binds  Msaif,  ioMiiy  and  sa*artiiy  with  Uw:  P#4tPa(,  for  ma  parmani  of  ma  sum  snovvn  ooposita  iha  nam*  of  mo 
Suraiy.  It  no  Imu  of  iabiUir  is  mdictiad,  ma  kmii  of  KaOiiiiT  is  ifM  TaW  amouni  of  ma  panai  sum. 

CONDITIONS: 

Tha  lOova  obii«aiion  is  *o<d  if  ilta  Pfineipat  prompUy  mafeas  parmani  lo  al  parsons  ha«in«  •  diraci  raiaiionstNp  with  ma  Principal  or  i 
subconiracior  of  tha  Principal  for  furnislMng  labor,  malarial  or  bom  in  tha  prosacuiion  of  tha  work  provHlad  for  in  tha  contract 
ioantifiad  ibova,  and  any  auihoriiad  modificattons  of  ma  coniraci  thai  subsaquaniiy  ara  mada.  Noiica  of  ihosa  modificiiions  lo  iho 
SuraiyCas)  tra  waivad. 

WtTNCSS: 

Tha  principal  and  SuratrOas)  axacuiad  this  paymani  bond  and  affixad  tttair  saais  on  ma  lOova  data. 
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INSTRUCTIONS 


1.  This  form,  for  tha  proiaclion  of  parsons  Supplying  labor  and 
malarial,  )s  usad  whan  a  paymam  bond  is  raquirad  undar  tha  Act 
of  August  24,  ig3S,  40  Stau  7S3  (40  USSL  270a-270aL  Any 
danaiion  from  this  form  wM  raquira  tha  wniian  approval  of  tha 
Admimstrator  of  Ganaral  Sarvtcas. 

2.  insari  tha  fufl  lagai  nama  and  businass  addrass  of  tha  Principal 
in  tha  spaco  dasignaiad  "Prmcipar  on  tha  faca  of  tha  form.  An 
auihorizad  piK«iK|::Shaa  sign  tha  bond.  Any  parson  signing  in  a 
raprasaniati*f;f(V*city  (a^,  an  atlornayin-faci)  must  furnish 
avidanca  of:'aHaD<iit  if  that  raprasantaiiva  is  not  a  mambar  of 
tha  firm,  piirtnarjhip,  or  joint  vaniurar  or  an  officar  of  tha 
corporation  invoivad. 

3.  (a)  Corporations  axacuting  tha  bond  is  suratias  must  appaar  on 
ma  Oaparimant  of  tha  Traisury's  kst  of  ipprovad  suratias  and 
must  act  within  Iha  limiiation  lisiad  tharam.  Whara  mora  than  ona 
corporiia  suraty  is  invoivad,  mair  namas  and  iddrassas  shall 
ippaar  in  tha  spacas  (Suraty  A,  Suraty  B,  aicJ  haadad 
■CORPORATE  SURETYOESl*    m  iha  spaca  dasignaiad  •SURETYOESr 


on  tha  faca  of  iha  form,  insart  only  ma  latiar  idantiricaiio*  of 
tha  suratias. 

(b)  Whara  individual  suratias  ara  in*o<«ad,  a  eomptaiad 
Aftidavil  of  individual  Suraty  (Standard  Form  28)  for  aach 
individual  Suraty,  shall  accompany  tha  bond.  Tha  Covarnmani  may 
raquira  tha  suraty  to  furnish  additional  subsianiiaiing  information 
concarning  thair  financial  capability. 

4.  Corporations  axacuting  tha  bond  shall  affix  thair  corporal* 
saais.  Individuals  shin  axacuia  ma  bond  opposiia  the  word 
"Corporata  Saal',  and  shaN  affix  an  adhasna  saal  if  axacuiad  is 
Maina,  Naw  Hampsmra,  or  any  othar  jurisdiciion  raquirmg  adhasiva 
sails.  , 

5.  Typa  tha  nama  and  lilla  of  aach  parson  signing  mis  bond  m 
Iha  spaca  provtoad. 
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116.  Section  53.301-28  is  illustrated  for 
information  as  follows  and  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

53.301-28    Standard  Form  28.  Affidavtt  of 
Individual  Surety. 
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AFFIDAVIT   OF  INDIVIDUAL  SURETY 

(Set  instructions    on  reverse) 


fCSM   APP»0»(ED   QMS   '»C. 


SOOO-0001 


^kOiiC  ftooftmfl  »ura«M  tor  tM  coi>«ct.«n  31  rf»or»«t.«n  .s  «st.mitto  10  *»«»«««  j  •y<ji%  par  nsocnje.  .nciua>n«  ine  !.«>•  -ar  r*v.««rfi«  *s:ri,ci.jni, 
s«»r;nirv>  MiSt.nq  av»  souf€»$.  qetnof.nq  tn^  me.meifiinq  'n«  aat«  n«eo«<j.  10a  eomoitt.r^q  end  r»vi»w.nq  ir\e  contctron  of  .nfornji.an.  s«'>0  C3mmtr>t5 
•eoarSinq  :nii  Ourean  estiwe'e  at  jnv  otner  esocci  a*  *•■*  mi  ection  of  .nformat.ofi.  rt«ciuc.nq  suqoesi  oi»i  for  reoue  nq  t«.i  six'wn.  ta  •**  *a»  Scrvttr  tt 
iv8S>.  Office  of  Pooerei  Acquisition  en«  «»quiatOf¥  ?oi.cv.  GSa.  wisninqron.  O.C.  20J0S:  ef>a  to  tne  0"ic«  of  wenaeefnent  ang  3uoo«t.  ^?«»of«  s'»oijf..:n 
*'-i'»cr  19000-OOOn.    wasningfjn.   p.!:.   J0503.  f  •—»    >. 


STATE    Of 


:OuNTy   Of 


ss. 


1,  me  jnoersignea,  oemg  auir  sworn,  ceoose  jno  sar  :riai  1  am:  {ii  me  surety  10  me  aiiacnea  oonaisi;  .21  a  c:ii:en  01  me  ^iifn  3ni*:- 
ira  of  full  age  ana  tegaHir  cofnpei«M.  1  »iso  tJepost  and  say  IM4.  ccKerfMn^  iny  jiocks  or  eofids  ifvctuow  m  the  assets  listen  d»»c-.v' 
'hat  there  are  no  resmciions  on  tbe  r«s«i«  of  (bese  securities  oursuani  10  (he  regisiraiKxi  prc>is>ons  of  Section  5  of  the  Securiues' 
Act  of  1933.  I  recognise  thai  statements  contained  nerem  concern  a  matter  vyiihm  the  lunsdicnon  of  an  agency  of  the  United  States 
and  the  making  of  a  tMe,  fictitious  or  trautfuieni  lutenwni  may  rend«r  the  tneKer  suO|«ci  to  proMcutioa  urtaer  Tine  18,  LlrMed  States 
Code  Sections  1001  and  494.  This  iffidavu  is  meoe  to  induce  the  United  States  of  Amence  to  accept  me  as  surety  on  me 
attached  Dond. 


I.  NAME  (First.  Mioai*.   LesU  (Tyo«  or  P'lnt) 


1.  TYPE  ANO  DUAArtCN   Of  OCCU^ATlOM 


4.  NAME  AMO  AO0«£SS  OF  EMPlOvEl  (If  SMf-emstovM.   te  State) 


Z.  HOME  AOORESS  (Numoof.  £r^t!.City.  Statt.  ZiP  Coqei 


i.  NAME  Af«0  AOOACSS  Of  INOiViOlMi.  SUSETV  BaOKCB  USED  (If  eiM 
(Numoer.  Street.  City.  State.  ZiF  Cooe) 


6.  TElEP*«OM£  number 
MCM€    - 

BUSINESS    - 


7.   THE  FOLLOWING    IS  A  TPuE  REFRESENTAriON    OF   THE  ASSETS    I  HAVE  ?■' 


FLfpOl 


OeO   TO   THE  UNITED  STATES    IN  SUPPORT  OF  THE  ATTACHED   BONO: 


(a)  Real  estate  (include  i  legal  descnptiot),  street  address  tnd  cfJ^  identifying  description;  the  market  value;  attach  supporting 
certified  documents  including  recofoed  lien;  evidence  of  lirtf  eodthe  current  tax  assessn^eni  on  the  property.  For  market 
value  approach,  also  provide  a  current  appraisal.) 


(b)  Asstts  oii»»f  than  real  estate  (describe  the  assets,  the  details  of  the"  escrow  account,  and  attach  certified  evidence  thereoa 


a.   IDENTIFY    ALL  MORTGAGES.  LiENS.  JU00EMe>lT2^.QR  ANY  OTHER  ENCUMBRANCES    iNVQLVNC   SUBJECT   ASSETS    INCLUDING  REAL  ESTATE    TAXgS  Out 
AND   PAYABLE.  .'•."•. ^J\- 


*•   'SIVl^   t^Ji  ^°f-   "*C>-UO'MC  BID  GUARANTEES.  FOR  WHICH  THE  SUBJECT   ASSETS  HAVE  BEEN  PLEDGED  wiTHiN   I  vEaRS  PRiOR    TQ  ThE  OaTE 


<0.   SICNATUR 


m 


OOCUfVlENTATION   OP  THE  PLEDOEO   ASSET  MUST  BE  ATTACHED. 


tt.  BONO  AND  CONTRACT    TO  WHICH   THIS  affidavit  relates 
(wr.«r«  aoerooTiatt) 


12.  SUSSCBIBED   ANO  SWORN  TO  BEFORE  ME  AS  FOLLOWS: 


a.  date  oath  ADMiNiSTtREO 


MONTH 


DAY 


YEAR 


>4AfJt   AND  TITLE   OF  OFFICIAL  ADMINISTERING 
OATH  (Type  tt  ot,nt) 


a.  City  and  state  lOr  otner  lurisqictioru 


0.  SIGNATURE 


NSN  n4o-oi-i»?-»oe3 
>r«v,ev«  eeatien  >t  not  ueaeie 


expiRation  date  J-JI-tJ 


2a-!06 


«.  MY    CCMMiSSiCN 
EXPIRES 


Cf«iC;ai 

Sen 


STANC*RO   FORM   2S  aE/.         , 

PrescriDM  »v  CSa  •  Far  :aa  CFR)  il.:2ai« 
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INSTRUCTIONS 


omplets 


1  Individual  sureties  on  bonds  executed  In  connection  with  Government  contracts,  shall  complete  and 
subrrtit  this  form  with  the  bond.  (See  48  CFR  28.2(33,  53.22a(e)J  The  surety  shall  have  the  completed 
form  notarized. 

2.  No  corporation,  partnership,  or  other  unincorporated  associations  or  firms,  as  such,  are  acceptable  as 
individual  sureties.  Likewise  members  of  a  partnership  are  not  acceptable  as  sureties  on  bonds  which 
partnership  or  associations,  or  any  co-partner  or  member  thereof  is  the  principal  obligor.  However, 
stockholders  of  corporate  principals  are  acceptable  provided  (a)  their  qualifications  are  independent  of 
their  stockholdings  or  financial  interest  therein,  and  (b)  that  the  fact  Is  expressed  in  the  affidavit  of 
justificatioa  An  individual  surety  will  not  include  any  financial  InteresCrv  assets  connected  with  the 
principal  on  the  bond  which  this  affidavit  supports. 

3.  United  States  citizenship  is  a  requirement  for  Individual  sureties.  However,  only  a  permanent  resident  of 
the  place  of  execution  of  the  contract  and  bond  is  required  for  individual  sureties  in  the  following 
locations  -  any  foreign  country;  the  Commonwealth  of  Puerto  Rico;  the  Virgin  Islands;  the  Canal  Zone; 
Guam;  or  any  other  territory  or  possession  of  the  United  States. 

4.  All  signatures  on  the  affidavit  submitted  must  be  originals.  Affidavits  bearing  reproduced  signatures  are 
not  acceptable.  An  authorized  person  shall  sign  the  bond.  Any  person  signing  In  a  representative  capacity 
{eg.,  an  attorney-ln-»fact)  must  furnish  evidence  of  Aithority  if  that  representative  is  not  a  member  of 
firm,  partnership,  or  joint  venture,  or  an  officer  of  w?  corporation  Involved. 


IV'drrai    R 


fi:j!-;u 
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117.  Section  53.301-34  is  illustrated  for 
information  as  follows  and  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

53.301-34    Standard  Form  34,  Annual  Bid 
Bond. 

BILLMQ  COOe  M2IKIC-M 


3 

j 

"3 
.4 
■J 
J 


STANDARD  rCPM  2S    ?c/  ,  3ACX 


B4UJNG  CODE  (SIO-JC-C 


49^'* 
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luoiic  rtponing  Bi«a«n  (or  tnit  eoiiKlion  »1  imormction  it  tstimciM  to  iv«r«g*  Zi  niinutM  p«f  rtspons*.  ineiwOing  in*  tim*  tor  rmn^mtng  instructions, 
MJren<ng  txitting  t»»  totveos.  gMtwring  ««•  i»*maining  Vm  am»  niim.  «nd  eomploling  «nd  roviowing  trw  eoiioetion  e«  imerMiation.  s«nd  eemiitont* 
rogvotng  in<t  DtfMn  octiinMo  Of  <ny  otnar  a$Mel  •«  ifMS  eeiioetion  of  iMormoiien.  including  tuggostions  for  ro«ueing  tnis  Suroan.  to  tno  Fa*  Soerotoriot 
(v«9.  OHico  o<  rodorw  Aeouitition  wc  *ogui«tory  Policy.  CSa.  wosnmgton.  OX.  20M6:  «n«  to  tno  0««ic*  o«  Monogowom  «nd  Buogot.  fworwort  loouetion 
PTOiOCt  (9000-004S).  wttnington.  DX.  y»03. 
MiNC#«t.  (Log*  n«no  «n«  eusmoss  oooross)  I'V^E  Or  ODCamiZATiON    CX'-  ono) 


SURETY!  les  (Nomo.  MSinoss  Mdross.  ana  Stato  of  incorporMieni 


(~|  INOlVIOOAL 
□  JOINT   vewTUHt 


(~|  »A«TNEItSH» 
OtATlON 


A£fMv  Tfl  WH161  lifii  aAI  to  U  SuImiTTES 


liiBI  TO  K  Su6mITT60  6u>tw6  fiitAL 

VtAt   CNOIMO 


taptamkar  30.  It. 


OBICATION: 

Wa,  ih«  PrtnciotI  and  SuratyGatl,  k«  rirmiy  bound  lo  tti«  Uniiad.  .Stttai- of  Amarict  (h«f«in«(i«r  caliad  ih«  Govarmnani)  in  tha  panal  sum 
or  sums  ihti  «  sufficiani  lo  inoammrr  ifia  Govarnmani  in  eas»  at  tfta  dafiuit  of  n«a  Principal  k  providad  itafam.  For  paymani  of  u>a 
panal  sum  or  Sums,  wa  bmd  oursa**fS,  our  Kairs,  axacutors,  sdnw^liftiiprs,  and  succassors.  ^omily  and  savaraHy. 

CONOlTiONS:  S:!^!^^/ 

Tha  Principal  contampiaias  submitting  bids  from  lima  to  lima  durtna  iha  fiscal  r*ar  shown  abo*a  10  tha  dapartmani  or  aganqr  namad 
abova  for  furmsmng  suppiias  or  sarvicas  to  Iha  Govammani.  Tha  Principal  dasiras  that  all  of  thosa  bids  submiitad  for  opamng  durmg 
tha  fiscal  r«ar  ba  co*arad  by  a  smgia  bond  mstaad  of  br  a  saparaia  bid  bond  for  aacn  bid. 

THEREFORE: 

Tha  abova  obUgaiion  is  *oid  and  of  no  affaet  if  tita  Principal  -  (a)  upon  accaptanca  by  tha  Gorarnmani  of  any  such  bid  within  tha 
panod  soacitiad  inaram  for  accapianca  (sixty  (60)  days  if  no  pariod  is  spacifiad).  axacutas  tha  furthar  contractual  documanii  and 
givas  Iha  bond(s)  raquirad  by  iha  larms  of  tha  bid  as  accapiad  within  tha  lima  spacifiad  (tan  (10)  days  if  no  pariod  «  spacifiad)  afiar 
racaipi  of  forms  by  him;  or  (b)  in  tha  a*ani  of  faMura  10  axacuia  tha  furthar  contractual  documanis  and  O'**  ">•  bond(s).  pays  tha 
Govarnmant  tor  any  cost  of  acquiring  tha  work  which  axcaads  tha  amount  of  tha  bid. 

WITNESS:  •.••:•.••:■."•:•:.:■ 

Tha  Principal  and  SuraiyGas)  axacuiad  ^flll 


:bond  and  affixad  thair  saals  on  tha  abo*a  data. 


SIGNATURES 


NAMES  ANO   TITLES    (Typad) 


PMNCiPAI. 

L 

U 

Ooao 

Corporata 

L 

Ooao 

z. 

Saal 

IN0IV10UAL   SURETIES 


•.■•;TT-:;;->                                                       tsaao 

i 

2. 

(Soao 

t. 

CORPORATC  SURETY 

1. 

i.                                                                                '  '  ■'  - 

Corporata 

i 

2.                                                                         

Saal 

AuTHOtmo  Foa  LOCAt.  aEPRoouctiON 
^ravious  oMition  not  mao 


{xritATlON   OaTE 


sa-iM 


STANOARO  FORM  34  SfvT 

rrosoriMa  ay  CSa  .  f  a«  ua  cnu  SMzan 
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INSTRUCTIONS 


1.  This  form  is  authoruad  for  usa  in  tna  acauismon  of  supphas  and  sarvicas,  sxciuamg  construction,  «  kau  of  Standard 
Form  24  Sid  BondL  Any  da«iaiion  from  IMS  form  wi*  raquira  tha  wriitan  approval  of  tha  Administrator  of  Ganara* 
Sarvicas. 

2.  msart  tha  fufl  lagai  nama  and  busmass  addrass  of  tha  Principal  in  uta  spaea  dasignaiad  "Principal*  on  tha  faca  of  tha 
form.  An  swlhorijad  parson  shaa  sign  iha  bond.  Any  parson  signing  in  t  raprasaniatna  capacity  (a4,  an  atiornay-in-f»et) 
must  fumisli  avidanca  of  authority  if  that  raprasaniaiiva  «  not  a  mambar  of  itM  fimi,  partnarsMp.  or  jomi  vaniura.  or  an 
officar  of  Iha  corporation  invoivad.  iiw:-:-:-:-: 

3.  (a)  Corporations  axacutmg  tha  bond  as  suraiias  must  appaar  on  tha  OapartmaHlj:«t;:;m«  Traasury*i  Isi  of  approvad 
suraiias  and  must  act  within  tha  toniiaiioa  tstad  ttiarain. 

(b)  whara  individual  suranas  ara  mvohad,  a  compiaiad  Affidavit  of  individual  Suraiy  (Standrd  Form  28),  for  aach 
individual  suraiy,  than  accompany  tha  bond.  Tha  Govarnmant  may  r%9it>r»  tha  suraty  to  firmsh  aoditionai  substantiating 
mforination  concarmng  its  financial  eapabiHiy. 


4.  Corporations  sxacuimg  tha  bond  Shall  affix  ihair  corporata  saais.  individuals  shall  axacuia  tha  bond  opposna  tha  word 
"Corporata  Saai*;  and  shai  affix  an  adhasiva  saai  if  axaeutad  in  Mama,  Naw  Hampshva,  or  any  oihar  lurisdiciion  raouiring 
adhasiva  saals. 

mm 

5.  Typa  Iha  nama  and  tiiia  of  aach  parson  sionmo  If"*  twyll^-lht  spaea  providad. 

S.  M  its  application  lo  nagotiaiad  eoniracis.  tha  larms  "bid*  and  "biddar*  sha«  mctuda  *proposar  and  'offaror.* 


^:::^^x3^ 


STANOARO  FO«M  *4  «lv-         SACK 


MUJNa  cooc  «ta»-JC-c 
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118.  Section  53.301-35  is  illustrated  for 
information  as  follows  and  will  not 
appear  in  the  Code  of  Federal 
Regulations.    . 

53.301-35    Standard  Form  35,  Annual 

Perfornuince  Bond. 

WLUNO  CODE  e820-JC-« 


Fedrrai  Reyster  '  V  !  -4  v^  227  /  Tuesday.  November  28.  l  tap  "  Rules  and  Regulations  49019 


ANNUAL  PERFORMANCE   BONO 

($••  inctr«ctions   on  r«T»r$«) 


UTE  BONO   dxECuho 


hCWM   API>80vtb    OM^    1,37 


SURETVdCS  (M«n>^  DusinMS  MOrKS.  «!•  it«(«  0^  lncerper«Mr»~ 


AfiCMev  tE»k{ieNTMfi  tni  uv»Nfc««r 


n  MOIVIOOAL 


QVAinifasN* 


iTTtt  y 


JO»lT  <^TU«t  □  CO»0«ATIOM 


•NiOft^MAT  iAn 


PCNAi,   SUM  Of   BOWO 

MHiiONW     IThfluSAN&ii)  kuN&ftCM)    ICImTS 


ili.vM'ENfiMd 


S«VtM(*«r  M.  If. 


OBLIGATION: 

!!!:.  T*  ^r*'"*"   "^  Surtiyfws).  v«  firmly  bound   »  IM  UmnidiiStitiu  of   Amwici  (htrtmaficr   ciUmI  m«  GoTarnmani)  to   th«  ibo*« 
p«n«  sum.  For  ptymtni  «f  in*  p«n<i  sum,  w«  bind  ouf$«l»«s,  0<«..i|i»»,;:«x«cuiors,  •dminisirnors.  rnd  succtssofs,  jorniiy  tnd  fytmj 
CONOITIONS:  Sj^t:::;: 

Il!!.,?l'!!^i''*L *^?-"J*'^'*?*    •'"•'•«B    "to  coniricis,    from    iim« 'io' iim«    during    tn«    fiscal    r«w    shown    ioo««.   wiih    tti«    Go»*rnm«ni 

otpirtmani    or   agcncr    shown    too**,    for  furnishing    suppiias    or   sarvicts    to   lh«   go*«rnm«ni.    Th«    Principal    dcsirtt    lh«l   Ml    of    Ifiosa 

coniracis  b«  eo»»r«d  Or  on«  bond  msitsd  of  by  i  stptriia  pcrformanc*  bond  for  asch  conirset. 
THEREFORE: 

IO*J''°.'i,*'5i"'*l'°.'L  *  '*'*"'  "  "*•  ''''"C'P*    -  '•»  P«f«orms  tnd  fulfiUs    M  the  und*rt«kings,   eo»«nwis.   I«rm$,  conditions,  tnd  tgrMm*nls 

tL^^i  lo  iJS  ,urriw!r.l"«-"iM-*'.!S  tlS  ^"."^  '*'*  *"'"""  '•""  *^  •""  «'•"»«"«  S''"'*^  "»»  "»•  Go»»rnmtni*  with  or  wiihout 
none*  10  the  sur«ty(i«s)  tnd  durmg  ih«  kf«  of  my  guariniy  rcquirtd  undar  ih«  contricts;  tnd  (b)  ptrforms  tnd  fulfills  til  the 
undtritkings,  covtntnis,  i«rms,  conditions,  tnd  tgraamanis  of  tny  tnd  til  duly  tuihoriitd  modificttions  of  thos»  conirtcts-  mtl 
subscquantty  irt  mtdt.  Noticg  of  ihos«  modificttions  to  ih»  suraiyUas)  is  wti»«d.  «  •    e     i  o»»    coniricis,    mii 

WITNESS: 

Th»  Principtl  md  SurttyGas)  axacuiad  [Wiil^ffrformtnca  bond  tnd  iffixad  Ihair  sttis  on  ih«  tbovd  dti«. 


Signatures 


NAMES  ANO   TITLES    (TyoaO) 


PfliNaPAt 


<Smi> 


(Smo 


INDMOUAL  SURETIES 


CorportI* 
San 


mm 


(Smo 


(SmO 


CORPORATE  SURETY 


AwTHOIIiZEO  FOa  LOCAL  REPROOuCTiON 
*r«vi«ua  Mition  wt  uaaota 


EXPMAllON   DATE 


J»-IOS 


STANDARD   FOm^  36  <»Ev. 

rrMCfiOM  Dy  GSa  -  FaI     " 


Corporal* 
Sati 


FaI  (4t  CFR)  SUJKf 
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INSTRUCTIONS 


1.  This  form  is  authoriisd  (Of  usa  m  ih«  icquisitton  of  tupol^t  wd  s*r*«cas,  •xeluding  consiruciion,  in  lieu  of  SiwtOtrd 
Form  2S  (Parformanct  BondL  Any  daviition  from  mis  form  fim  raquir*  ih«  wriiisn  ipprovM  of  iha  Aamwistriior  of 
GcfMril  ScrTicM. 

2.  ktsari  tl»«  ful  togal  nam*  and  busmass  addrass  of  ma  ^nncioaf  m  HM  spsca  dasignaiad  ^rincipat'  on  iita  faca  of  ttta 
form.  An  aulftoriiad  parson  shU  sign  iha  bond.  An»  parson  sigmng  In  ■  raorasaniativa  eapacitr  (a^,  an  aiiornay-«-fact) 
must  fumisn  a*idanea  of  aumorliy  If  mai  raprasaniathra  is  not  ■  mambar  of  ma  firm,  parmarsiMp,  or  |omi  vaniura.  or  an 
offiear  of  tha  eorporaiion  Invoivad. 


3.  (a)  Corporations  axacuiing  tha  bond  as  swaiias  must  appaar  on  m*  Oaoartmimf  iittjrifi*  Traasury's  Hst  of  appro>ad 
suratias  and  must  act  wiiMi  ma  Imiiaiion  fistad  tharam. 

(b)  Wiw*  lndi»idua(  suraties  ara  inTottad.  a  compiatad  Affidavit  of  lndi»tdual  Suraty  (Standard  Form  28),  for  aach 
«di»id«iai  suraty,  sAa«  accompany  tha  bond.  Tl»a  Govarnmant  may  raquva  th»  suraty  to  furnish  additional  subsianiiaiing 
« formation  eoncarnmg  its  financial  capability. 

4.  Corporations  axacutin«  tha  bond  shal  affix  ma«  eorporata  saais.  Mividuais  sha  axacut*  tha  bond  oppostta  ma  word 
Xorporata  Saar;  and  shal  affix  an  adhasiva  saal  if  axacuiad  in  Msina.  Now  Mampshwa,  or  any  othar  jurisdiction  raquirint 
sdhasiva  saait.    . 


5.  Typa  tha  nama  and  titia  of  aach  parson  tignint  this  b^tM^Fpija  spsca  providad. 

6.  m  its  application  to  nagotiatad  coniracis.  tha  larms  "btd*  and  "btddar-  s>mI  inctuda  "proposal'  and  'offaror.' 
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119.  Section  53.301-1416  is  illustrated 
for  information  as  follows  and  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

53.301-1416    StaiMtard  Forni  1416. 
Paytmnt  Bond  for  Oth*r  than  Construction 
Contracts. 

BIUJNQ  CODE  n20-JC-M 


m 


STAND ARO  fOMA  SfttEv. 


BACK 


MUJNG  COOC  ••M.JC-C 
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*  I  ^j-t,'^' 


PAYMENT  BONO  FOR  OTHER  THAN 
CONSTRUCTION  CONTRACTS 

(S««  mstruc  lions   on  rtvtrs*) 


}Ar{  8ON0   EX£Cur£0   (MUSI  »«Min«  9f   i«l«r  in*o 
oal*  •«  oanir*et> 


'OSM  APPROVED  OMt  Ota 


•000-004S 


'uoiic  '(porting  Ot«a«n  lot  trut  eoiiMtien  of  ifttarmation  is  tsiiOi'lM  (o  •'•rag*  Zi  niinutts  Uf  rtseons*.  inciusing  in*  iiin*  io<  r«vi««>ing  insirgcdans. 
s*«enino  M<si>ng  d«t<  se<«e*s.  gatnaring  »id  maintaining  tn*  oata  waoao.  antf  eaoipiadng  tM  raviawmg  tna  eoiiaetian  »i  informaiion.  Sana  eemmants 
ragar*ng  trws  D<xaan  astimato  or  any  otnar  aspect  o<  tn.s  eoiKction  of  Mterinai lon.  including  suggastions  for  ra^jcing  tnis  Piroan.  ta  tna  f»M  StattmtM 
<v«3),  0»4ic«  •«  P««arai  Acquisition  and  *oou<aiory  Policy.  CSA.  wasM^igtan.  OX.  20405:  and  to  in*  0«<>e*  of  iuanag*«<*m  and  Budgot.  >ap*r«or«  **duat>«n 
PfPloet  (>0CO-O0<i).    xasnington.  Q.C.  KiOX 


PtiMCiPAL  (Lfi  namo  and  Pusinass  aodross)  (ineiudo  Zip  Coda* 


M 


SURETVOCS  (NdHioU)  and  Pus^nass  addrassias))  (ineiud*  ZIP  CodM 


TV^E  Of  0SCami2aTion   (Cn*c(  on*).' 


n  MOIVIOUAL 


P]PAaTNCR$M# 


JOINT  VCNTutE 


n 


CORPORATION 


PENAL    SUM   OF   BONO 


MILLIOMS  ITmOUSANIXS  PiUNOREIXS 


|rarreaT>D!*Tr 

ill 


PEnTT 


gflNTtAiT   nA. 


W«,  IM  PrincipH  (04  $urttTG«t)  irp  firmly  bound  10  H)«  UAilpd  Siiidt  Of  Am«rici  (hprsinsfitr  ciDpd  lh«  Govprnrnpni)  in  tha  ibov* 
p«Aai  sum.  For  p«rm«ni  of  lh«  pond  sum,  wo  bind  oursoivos,  our  l««irs,  oxocutors,  idministritors,  tnd  succossors,  jomiir  tnd  soTorally. 
Howovor,  wftoro  Iho  Suroiios  tro  corporitions  (Cimg  •$  co-surcliiM|.:«r«,  Iho  suroiios,  bind  oursot*os  «  such  sum  'lomily  ind  sovoriilr* 
iS  wol  ts  'soToriilr'  onir  for  Iho  purposo  of  iliOMrtng  s  jOMi  ic^n- or  iciions  •gsmsi  tny  or  at  of  us.  For  an  omar  purposos,  oich 
Suroty  bmds  iisoif,  jomiiy  and  so*oriiiy  wiih  iho  Principal,  for  fho^ttinoni  of  mo  sum  shown  opposiio  tho  namo  of  ino  suroiy.  It  no 
Hmii  of  Habiliiy  is  indicaiod,  tho  limit  of  Naoiliiir   is  iho  fun  amouoiivf^bw  ponai  sum. 

COt«ITlONS: 

Tho  principal  hu  oniorod  Into  Iho  conirtci  idoniifiod  abo*o. 

TMER£FOP£: 

(a)  Tho  abovo  obligation  is  void  if  tho  Principal  promptly  makas  paymoni  to  (B  parsons  (claimants)  having  a  contract  rolaiionship  with 
ttio  Pnncipal  or  a  subconiracior  of  iho  Principal  for  turmshmg  labor,  maionat  or  both  in  tho  prosocution  of  iho  work  providod  for  in 
Uto  contract  idoniifiod  abo«o  and  any  duly  auihoriiod  modifications  tnoroof.  Notico  of  thoso  modifications   lo  tho  SurotyCos)  aro  waivod. 

(b)  Tho  abovo  Obligation  Shan  romain^  in  ;fuil  torco  if  tho  Principal  doos  not  prompiiy  mako  paymonts  to  a>  parsons  (claimants)  having 
a  contract  rolaiionship  with  tho  Princip^^]r:i;.subcontracior  of  tho  Principal  for  furmshmg  labor,  malarial  or  both  in  ttto  prosocution  of 
tho  contract  idoniifiod  abovo.  In  thoso  >cf2,  :porsons  not  paid  in  fu*  bof oro  tho  oxpiration  of  ninoty  (90)  days  af tor  tho  dsio  of  which 
tho  last  labor  was  parformad  or  maiotiii  nrnKhmg.  havo  a  diroct  right  of  action  against  tho  Principal  and  SuraiyOas)  on  this  bond  for 
ino  sum  or  sums  justly  duo.  Tho  claimant,  howovor,  may  not  bring  a  suit  or  any  action  - 

(1)  umoss  claimant,  oihor  than  ono  having  a  diract  contract  wtih  tho  Principal,  had  givon  writton  notico  to  tho  Principal  within  ninoty 
(90)  days  aftor  tho  claimant  did  or  porformod  tho  last  of  tho  work  or  labor,  or  furmshod  or  suppiiod  tho  last  of  tho  matorials  for 
whtch  tho  claim  is  mado.  Tho  notico  is  to  Staio  with  substantial  accuracy  tho  amount  claimod  and  tho  namo  of  tho  party  to  whom  tho 
maioriais  woro  furmshod  or  suppiiod.  or  for  whom  tho  work  or  labor  was  dono  or  porformod.  Such  notico  shall  bo  sorvod  by  mailing 
tho  samo  by  rogistorod  or  eortifiod  mai,  postago  propaid,  m  an  onvoiopo  addrassod  to  tho  Principal  at  any  piaco  whoro  an  offico  is 
raguiany  mamiamod  for  tho  transaction  of  busmoss,  or  sorvod  «  any  mannor  in  wnich  logal  procass  is  sorvod  in  tho  Staio  in  wMch  Iho 
contract  is  boing  porformod,  savo  that  such  sotvko  nood  not  bo  mado  by  a  public  officor. 

C2]  Aftor  (bo. o«piration  of  ono  (1)  yoar  following  tho  data  on  which  claimant  did  or  porformod  ttto  last  of  tho  work  or  labor,  or 
fumtsnod  or :  stumjiod:  tho  last  of  tho  matorials  for  which  tho  suit  is  brought 


(3)  0th0f>4MF.«-  Iho  Uniiod   Statos   District  Court   for  iKo  district  in  which   Iho  coniract,  or  any  pKt  tnoroof,  was  porformod  md 
oxocutod,  and  not  iilsowhors. 

WITNESS: 

Tho  Principal  and  SuratyCas)  axacutad  this  paymani  bond  and  affixod  thoir  soais  on  tho  abovo  dsio. 
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SiCNATUREtS) 

1. 
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Corporato 
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I. 

1. 

NSTRUCTlONS 


1.  This  form  K  authortiad  for  uso  whon  psyntonl  bonds  tro  roqulrod  imdor  FAR  (48  CFR)  28.103-3,  U,  paymoni  bonds  for  othor 
than  construction  contracts.  Any  doviation  frofn  this  form  turtl  roqutrt  Uio  writton  approval  of  Ow  Admmistrator  of  Gonoral  Sorvieos. 

2.  tosorl  Pw  ful  iogai  namo  and  businoss  addross  of  Oio  Principal  In  tho  spaco  dasignatod  TrincipaT  on  tho  facO'  of  V»o  form.  An 
authoriiod  porson  shU  sign  tho  bond.  Any  porson  signing  at  a  roprosontaiiva  capacity  (a^,  an  attomoy-in-fact)  must  furnish  ovidonco 
of  authority  if  mat  roprosontativo  is  nojjiiiirfiinioor  of  m«  firm,  partnorship,  or  jomi  vonturo,  or  an  officor  of  ifto  eorportiion  mvoivod. 


3.  (a)  Corporations  oxocuting  tho  bond'vfif^iMiias  must  appow  on  mo  Oopvtmoni  of  mo  TroMury's  Isi  of  approvod  suroiios  and  must 
act  within  mo  Nmiiaiion  Hsiod  thoroin.  Whoro  mora  than  ono  corporato  suroty  Is  Involvod,  tftoir  namos  and  addrassas  Shall  appoar  «  mo 
spacos  (Suroty  A,  Suraty  B,  ttcJ  haadad  TORPORATE  SURETYQESl*  In  tho  spaco  dosignatod  *SURETraESr  on  tho  taco  of  tho  form, 
mson  only  mo  loiior  idoniificttion  of  iho  surouos. 

(b)  Whoro  individual  Suratios  aro  invoivod,  a  comploiod  Affidavit  of  individual  Suroty  (Standard  Form  28),  for  oach  individual  suroty, 
shal  accompany  tho  bond.  Tho  Govornmont  may  roquiro  tho  suroty  to  furnish  additional  SubstanUating  information  eoncarning  Hs  financial 
capability. 

4.  Corporaiiofi$;.:4i9n><;uting  mo  bond  shal  affix  thoir  corporato  soais.  htdividusis  shal  oxoeuio  mo  bond  opposito  mo  word  *Corporato 
Soal*;  and  sM0yij|[t^/an  adhasivo  saal  H  oxocutod  m  Maino,  Now  Hampshira,  or  any  othor  Jurisdiction  roQuiring  adhosivo  saais. 


5.  Typo  th«  fMm*  -iM  tiito  of  oach  porson  ttgnino  lh<<  bond  In  fit*  spaco  providod. 
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120.  Section  53.302-flO  ia  illustrated  for 
information  as  follows  and  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

53.302-90    OptlOMl  Form  90,  RciMM  Of 
Ll«n  on  Real  Property. 
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RELEASE  OF  LIEN  ON  REAL  PROPERTY 


Wh«rM«^^ .  of .  by  •  bond 

(Name)  (Pisct  of  Rtsidtnce) 

for  tho  ptrformsnc*  of  U.S.  Govornmont  Contract  Numbar 

bacamo  a  auraty   for  tho   eomplata   and  sueeassfui   parf ormsncf . .  pf .  aald   contract,  Mhteh 
bond  Includes  a  Oan  upon  certain  real  property  further  descrtbediiiiiifiiiafter.  and 

Wheraaa  said  surety  established  ths  said  Oen  upon  the  f oOowIng iifloperty 


end  recorded  this  pledge  on 

In  ths_J 

end         II 


(Locality) 


Whereas,  I. 


;tNams  of  Land  Records) 
of 


(State) 


,  being  a  duly 


authorized    rapreaentative    of   ths    United    States    Government    as    a   warranted    contracting 
officer.  iMve  determined  thst  ths  Oen  Is  no  longsr  rsquired  to  ensure  further  perfonrancs 
of  ths  said  Government  contract  or  satisfaction  of  elaima  arising  tharefrorrv 
snd 


Whereas    the    surety 
performance  of  the 


line    Oabis    to    ths    Uryted    States    Govsrnmsnt    for    contlnusd 
JScivsmmsnt  contract  and  satisfaction  of  elaima  pertaining  Ihsrsto. 


Now.    thsrefors.    this    agreement    witnesseth    that    the    Government    hereby    releasss    ths 
sforsmsntloRtd  Ilea 


iii 

ttwsij' 


[Signature] 
Seal 


AUTMORiZEO  roa  LOCAL  kE^IOOuCTiON 

anxHto  coot  M30-JC-C 


OPTIONAL  FOAM  tO  Mv. 
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121.  Section  53.302-01.  is  illustrated 
for  information  as  follows  and  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

53.302-91    Optional  Form  91,  Release  Of 
Personal  Property  from  Escrow. 

BHXINO  COOe  M20-JC-II 
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RELEASE  OF  PERSONAL  PROPERTY  FROM  ESCROW 


Wheress 


of 


(N«nM)  (Place  of  Residence) 

for  the  performance  of  U.S.  Government  Contrset  Number, 


— .  »»y* 


becsmo   a   surety    for   the   complete   end   successful   performance    of   said    contract,    and 
Whereas  said  surety  has  placed  certain  personal  property  in  escrow 

In  Account  Number ^ on  deposit 


at 


(Name  of  Financial  Institution)    :: 


located  at 


(Address  of  Financial  Institutlor^ 


.  and 


Whereas  I, 


.  being  a  duly  authorized 

representative  of  the  United  States  Government  as  s  wsrrantad  contracting  officer,  have 
determined  that  retention  In  escrow  of  the  foiiowlng  property  Is  no  longer  required  to 
ensure  further  performance  of  the  said  Government  contract  or  sstisfsction  of  claims 
arising  therefront 


end 


Whereas  the  surety  remslns  Usble  to  the  United  Ststes  Government  for  the  continued 
performance  of  the  said  Government  contract  and  sstisfsction  of  cisims  pertaining  thereto. 

Now.  therefore,  this  'Ek  -lent  witnesseth  that  the  Government  hereby  release*  from 
escrow  the  propsrty  Ij/uea  toove.  snd  directs  the  custodisn  of  the  aforementioned  escrow 
account  to  deflver  the  nsted  property  to  the  sursty.  If  the  tistsd  property  corrpriscs  the 
whole  of,  1h*  property  pieced  In  escrow  In  the  sforsmentioned  escrow  sccoun^  the 
Government  further  directs  the  custodisn  to  doss  the  seeount  snd  to  rstum  sO  property 
therein  te  fte  sursty,  slong  with  sny  Interest  sccruing  which  rsmaina  after  the  deduction  of 
any  fees  lawfutty  owed  to 

(Name  of  Financial  Institution) 


[tJiteJ 


[  Signsturs  ] 
SesI 


AUTHOtlZEO  fOa  LOCAL  •E^tOOUCTICN 
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Office  of  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 

Fair  Housing  Initiatives  Program; 
Competitive  Solicitation;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  the  Assistant  Secretary  for 
Fair  Housino  and  Equal  Opportunity 

[Docket  No.  N-2063;  FR-2709-N-1] 

Fair  Housing  Initiatives  Program; 
Competitive  Solicitation 

agency:  O^ice  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 

action:  Notice  of  Funding  Availability. 

summary:  This  notice  solicits 
applications,  from  eligible  State  and 
local  fair  housing  agencies  and  from 
pubhc  or  private  organizations 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices,  for  funding  under  the 
Education  and  Outreach  Initiative  of  the 
Fair  Housing  Initiatives  Program  (FHIP). 
Applicants  must  meet  speciHc  eligibility 
criteria  set  forth  in  this  notice  and  in  24 
CFR  part  125  to  quahfy  for  consideration 
under  this  program.  This  notice  pertains 
to  competitive  funding  applications 
under  the  Education  and  Outreach 
Initiative  which  are  national.  State,  local 
or  regional  in  scope. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marion  F.  Connell,  Director,  Programs 
Division,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Room  5212,  451 
Seventh  Street,  SW..  Washington,  DC 
20410-2000.  Telephone:  (202)  755-0455. 
(V  and  TDD)  (This  is  not  a  toll-free 
number.)  Application  kits  are  available 
upon  written  or  telephone  request  from 
the  above.  To  ensure  a  prompt  response, 
it  is  suggested  that  requests  for 
application  kits  be  made  by  telephone. 
DATES:  An  application  for  funding  under 
this  notice  must  be  submitted  between 
November  28, 1969  and  December  28, 
1989  unless  it  qualifies  for  a  late 
application  exception  as  specified  in  the 
application  kit  and  is  received  before 
funds  are  awarded. 
SUPPI^MENTARY  INFORMATION:  The 
legislation  creating  the  Fair  Housing 
Initiatives  Program  (FHIP),  approved  by 
the  President  on  February  5, 1988, 
authorizes  the  Secretary  to  provide 
funding  to  State  and  local  governments 
or  their  agencies,  public  or  private  non- 
profit organizations,  or  other  public  or 
private  entities  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices.  These 
funds  will  enable  the  recipients  to  carry 
out  activities  designed  to  obtain 
enforcement  of  the  rights  granted  by  the 
Fair  Housing  Act  or  by  substantially 
equivalent  State  or  local  fair  housing 
laws,  and  education  and  outreach 


activities  designed  to  inform  the  public 
concerning  rights  and  obligations  under 
such  Federal,  State  or  local  laws 
prohibiting  discrimination. 

The  FHIP  has  three  funding 
categories:  The  Administrative 
Enforcement  Initiative,  the  Education 
and  Outreach  Initiative,  and  the  private 
Enforcement  Initiative.  This  notice 
announces  the  availability  of  funding 
under  the  Education  and  Outreach 
Initiative  for  applications  which  are 
national,  state,  local  or  regional  in 
scope. 

Funds  under  the  Education  and 
Outreach  Initiative  which  are  national, 
state,  local  or  regional  in  scope  are 
available  to  State  and  local  fair  housing 
agencies,  Community  Housing  Resource 
Boards,  traditional  civil  rights 
organizations  and  other  governmental, 
public  and  private  agencies  and 
organizations.  Funding  will  be  based 
upon  the  submission  of  applications  for 
projects  designed  to  inform  and  educate 
the  general  public  and  housing  groups 
about  fair  housing  rights  and 
responsibilities  under  Federal,  State  and 
local  fair  housing  laws. 

Organizations  funded  by  the  FHAP  or 
the  CHRB  Program  to  carry  out 
education  and  outreach  activities  in 
Fiscal  Year  1989  will  not  be  funded 
under  this  NOFA.  In  addition,  all  future 
education  and  outreach  activities  to 
further  Fair  Housing,  funded  by  HUD, 
will  be  coordinated  between  the  FHAP 
and  FHIP  programs. 

Background 

Title  Vin  of  the  Civil  Rights  Act  of 
1968,  as  amended,  42  U.S.C.  3601-19 
(The  Fair  Housing  Act),  charges  the 
Secretary  of  Housing  and  Urban 
Development  with  responsibility  to 
accept  and  investigate  complaints 
alleging  discrimination  based  on  race, 
color,  rehgion,  sex,  handicap,  familial 
status  or  national  origin  in  the  sale, 
rental,  or  financing  of  most  housing.  In 
addition,  the  Fair  Housing  Act  directs 
the  Secretary  to  coordinate  with  State 
and  local  agencies  administering  fair 
housing  laws  and  to  cooperate  with  and 
to  render  technical  assistance  to  public 
or  private  entities  carrying  out  programs 
to  prevent  or  eliminate  discriminatory 
housing  practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242.  approved  February  5, 
1988)  established  the  Fair  Housing 
Initiatives  Program  to  strengthen  the 
Department's  effort  to  enforce  the  Fair 
Housing  Act  and  to  further  fair  housing. 
This  program  is  intended  to  assist 
projects  and  activities  designed  to 
enhance  compliance  with  the  Fair 
Housing  Act  and  substantially 


equivalent  State  and  local  fair  housing 
laws. 

On  April  25, 1989,  HUD  published  a 
Notice  of  Funding  Availability  (NOFA) 
for  $300,000,  inviting  applications  for  ten 
awards  of  approximately  $30,000  per 
award.  The  response  to  that  Notice  was 
the  receipt  of  over  180  applications. 
Therefore,  HUD  decided  to  issue  this 
NOFA  for  an  additional  $1.7  million. 

The  basic  activities  to  be  assisted  by 
approximately  $1  million  of  such  funding 
are  the  same  as  those  announced  in  the 
April  25, 1989  notice.  Individual  awards 
for  State,  local  or  regional  campaigns 
may  be  up  to  $75,000.  HUD  invites  those 
applicants  who  previously  applied  to 
resubmit  their  applications  if  they  so 
desire. 

This  NOFA  also  provides  for  awards 
totaling  up  to  $700,000  for  national 
education  and  outreach  campaigns  for 
applications  which  were  not  requested 
in  the  previous  NOFA.  HUD  expects  to 
fund  the  most  effective  product(s)  or 
source  material  for  use  by  States,  local 
governments  and  private  entities.  The 
replicability  of  the  potential  source 
material  solicited  in  this  NOFA  is 
therefore  important.  Applications  for 
national  education  and  outreach 
campaigns  will  be  scored  and  ranked 
separately  from  State,  local  or  regional 
applications. 

Other  Matters 

The  program  components  of  the  Fair 
Housing  Initiatives  Program  are 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  at  14.408, 
Administrative  Enforcement  Initiative; 
14.409,  Education  and  Outreach 
Initiative;  and  14.410,  Private 
Enforcement  Initiative. 

Application  requirements  associated 
with  this  program  have  been  approved 
by  0MB  and  assigned  approval  number 
2529-0033. 

/.  General  Provisions  Governing 
Applications  for  Assistance 

Each  application  for  funding  under  the 
Fair  Housing  Initiatives  Program  must 
contain  the  information  set  forth  below. 
Each  application  will  be  assessed 
against  the  general  selection  criteria  set 
forth  in  this  Notice  of  Funding 
Availability.  Recipients  will  be  expected 
to  comply  with  the  requirements  of 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  24  CFR  part  a 
Section  504  prohibits  discrimination 
based  on  handicap  in  Federally  assisted 
programs. 

A.  A  description  of  the  practice  or 
practices  at  the  community,  regional  or 
national  level  which  have  adversely 
nffpcted  the  achievement  of  the  goal  of 
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fair  housing.  This  description  must 
include  a  discussion  and  analysis  of  the 
housing  practices  identified,  including 
available  information  and  studies 
relating  to  discriminatory  housing 
practices  and  their  historical 
background,  and  relevant  demographic 
data  indicating  the  nature  and  extent  of 
the  impact  of  such  practices  on  persons 
seeking  dwellings  or  services  related  to 
the  sale,  rental  and  financing  of 
dwellings,  in  the  general  location  where 
the  applicant  proposes  to  undertake 
activities; 

B.  A  description  of  the  specific 
activities  to  be  conducted  with  FHIP 
funds,  including  the  final  products  and 
any  reports  to  be  produced,  the  cost  of 
each  activity  proposed  and  a  schedule 
for  completion  of  the  funded  activities: 

C.  A  description  of  the  applicant's 
experience  in  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices; 

D.  A  statement  indicating  the  need  for 
Federal  funding  in  support  of  the 
proposed  project;  and  an  estimate  of 
such  other  public  or  private  resources  as 
may  be  available  to  assist  the  proposed 
activities; 

E.  A  description  of  the  procedures  to 
be  used  by  the  applicant  for  monitoring 
the  conduct  and  for  assessing  the  results 
of  the  proposed  activities; 

F.  A  description  of  the  benefits  which 
successful  completion  of  the  project  will 
produce  to  enhance  fair  housing  and  the 
concerns  identified,  and  the  indicators 
by  which  these  benefits  are  to  be 
measured;  and 

G.  A  description  of  the  expected  long 
term  viability  of  project  results. 

//.  General  Selection  Criteria  for 
Ranking  Applications  for  Assistance 

All  projects  proposed  in  applications 
will  be  ranked  on  the  basis  of  the 
following  criteria  for  selection: 

A.  The  anticipated  impact  of  the 
project  proposed  on  the  concerns 
identified  in  the  application  (25  points): 

B.  The  extent  to  which  the  applicant's 
professional  and  organizational 
experience  will  further  the  achievement 
of  project  goals  (25  points); 

C.  The  extent  to  which  the  project  will 
provide  benefits  in  support  of  fair 
housing  after  funded  activities  have 
been  completed  (20  points); 

D.  The  extent  to  which  the  project 
utilizes  other  public  or  private  resources 
that  may  be  available  (20  points);  and 

E.  The  extent  to  which  the  project  will 
provide  the  maximum  impact  on  the 
concerns  identified  in  a  cost-effective 
manner  (10  points). 


F.  Further  Clarification  of  Factors  for 
Award 

1.  In  determining  the  anticipated 
impact  of  the  proposed  project,  HUD 
will  consider  the  degree  to  which  a 
proposed  project  addresses  problems 
and  issues  that  are  significant  fair 
housing  problems  and  issues.  Clarity 
and  thoroughness  of  project  description 
will  be  considered  in  this  determination. 

2.  In  determining  the  extent  to  which 
the  applicant's  professional  and 
organizational  experience  will  further 
the  achievement  of  project  goals,  HUD 
will  consider  the  experience  and 
qualifications  of  existing  personnel 
identified  for  key  project  positions,  or  a 
description  of  the  process  and 
qualifications  to  be  used  for  selection  of 
key  personnel,  including 
subcontractors/consultants,  as  well  as 
the  organization's  past  and  current 
experience.  Such  experience  should 
include  both  fair  housing  experience  and 
experience  in  implementing  education, 
outreach,  or  public  information 
programs. 

3.  In  determining  the  extent  to  which 
the  project  will  provide  the  maximum 
impact  on  the  concerns  identified  in  a 
cost-effective  manner,  HUD  will 
consider  reasonableness  of  the  proposed 
timetable  for  implementation  and 
completion  of  the  project  as  well  as  the 
adequacy  and  clarity  of  proposed 
procedures  to  be  used  by  the  agency  for 
monitoring  progress  of  the  project  and 
ensuring  timely  completion.  HUD  will 
also  consider  information  provided 
regarding  how  the  project  is  cost 
effective. 

4.  In  determining  the  extent  to  which 
the  project  will  provide  benefits  after 
funded  activities  have  been  completed, 
HUD  will  consider  the  degree  to  which 
the  project  is  of  continuing  value  in 
dealing  with  housing  discrimination. 

G.  Cost  Factors— Cost  will  be  the 
deciding  factor  when  complete  and 
eligible  applications  are  evaluated 
against  the  factors  for  award  and 
considered  to  be  technically  equivalent 
Furthermore,  an  application  may  not  be 
funded  when  costs  are  determined  to  be 
unrealistically  low  or  unreasonably 
high. 

H.  Program  Policy  Factor— After 
eligible  applications  are  evaluated 
against  the  factors  for  award,  the 
Assistant  Secretary  will  review  the 
geographical  distribution  of  potential 
recipients.  In  making  awards,  the 
Assistant  Secretary  may  exercise 
discretion  to  make  awards  out  of  rank 
order  for  the  purpose  of  ensuring 
equitable  geographic  distribution. 


///.  The  Education  and  Outreach 
Initiative 

A.  Eligibility 

The  following  types  of  organizations 
are  eligible  to  receive  funding  under  the 
Education  and  Outreach  Initiative: 

1.  State  or  local  governments; 

2.  Public  or  private  non-profit 
organizations  or  institutions  and  other 
public  or  private  entities  (including 
Community  Housing  Resource  Boards) 
that  are  formulating  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices. 

B.  Scope 

Applications  are  solicited  for 
specialized  project  proposals  as 
described  in  24  CFR  125.303  and  in  this 
Section  m.B. 

This  notice  announces  funding  under 
the  Education  and  Outreach  Initiative 
for  the  development  of  a  national,  state, 
regional  or  local  education  or  outreach 
campaigns  or  other  special  efforts, 
including  education  of  the  general  public 
and  housing  industry  groups  about  fair 
housing  rights  and  obligations  and 
media  campaigns  concerning 
availability  of  housing  opportimities. 

All  projects  must  address  or  have 
relevance  to  housing  discrimination 
based  on  race,  color,  religion,  sex. 
handicap,  familial  status  or  national 
origin. 

Educational  projects  that  may  be 
funded  under  the  Education  and 
Outreach  Initiative  may  include  (but  are 
not  limited  to)  the  following: 

1.  Developing  informative  material  on 
fair  housing  rights  and  responsibilities; 

2.  Developing  fair  housing  and 
affirmative  marketing  instructional 
material  for  education  programs  for 
National,  State,  regional  and  local 
housing  industry  groups; 

3.  Providing  educational  seminars  and 
working  sessions  for  civic  associations, 
community-based  organizations  and 
other  groups;  and 

4.  Developing  educational  material 
targeted  at  persons  in  need  of  specific  or 
additional  information  on  their  fair 
housing  rights. 

Outreach  projects  that  may  be  funded 
under  the  Education  and  Outreach 
Initiative  may  include  (but  are  not 
limited  to)  the  following: 

1.  Developing  national.  State,  regional 
or  local  media  campaigns  regarding  fair 
housing: 

2.  Bringing  housing  industry  and  civic 
or  fair  housing  groups  together  to 
identify  illegal  real  estate  practices  and 
to  determine  how  to  correct  them: 


4mi2 


■'pde' 


Register  /  Vol.  54,  No.  227  /  Tuesday.  Norember  28,  1989  /  Notices 


3.  Designing  vpedalized  outreach 
projects  to  inform  persons  of  the 
availability  of  housing  opportunities; 

4.  Developing  and  implementing  a 
response  to  new  or  more  sophisticated 
practices  that  result  in  discrizninatary 
housing  practices;  and 

5.  Developing  mechaninns  for  the 
identification  of  and  quick  response  to 
housing  discrimination  cases  involving 
the  threat  of  physical  barm. 

C.  AppKcations  for  Funding 

In  addition  to  meeting  the  apf>licatif» 
requirements  omtained  in  Section  L 

above,  all  applications  for  Education 
and  Outreach  Initiative  funding  must 
describe  how  the  activities  or  die  final 
products  of  the  proiect  can  be  used  by 
other  agmcies  and  crganizaticHis  and 
what  modifications,  if  any,  would  be 
necessary  for  that  purpose. 

D.  Coordination  of  Activities 

Each  non-governmental  applicant  for 
funding  which  is  located  within  the 
jurisdiction  of  a  State  or  local 
enforcement  agency  or  agencies 
administering  a  fair  housing  law  which 
has  been  recognized  by  the  Department 
under  24  CFR  part  115  as  being  a 
substantially  equivalent  fair  housing  law 
must  provide,  with  its  appHcation. 
evidence  that  It  has  consulted  with  the 
agency  or  agencies  to  coordinate 
activities  to  be  funded  under  the 
Education  and  Outreach  Initiative.  This 
coordination  will  ensure  that  the 
activities  of  one  group  wiD  minimize 
duplication  and  fragmentation  of  the 
other. 

E.  Program  Totals  and  Funding 
Estimates 

Approximately  $1.7  milikm  is 
availabla  in  Intel  mder  this  tiotixx  fat 
EducatioD  and  CXitieach  funding.  KUD 
estimates  that  it  coald  fond  up  to 
$700000  for  national  education  and 
outreach  campaigns.  HUD  will  use  the 
remaining  funds  for  Stete,  local  oc 
regional  campaigns.  No  single  award  for 


a  State,  local  or  regional  campaign  wiD 
be  greater  than  $75,000. 

F.  Applicatioas 

An  applicant  may  submit  only  one 
apphcation,  but  may  propose  more  than 
one  tj^e  of  activity  under  this  Initiative. 
Applicants  must  submit  all  information 
required  in  the  application  kit  and  must 
indude  sufficient  information  to 
establish  that  the  application  meets  the 
criteria  set  forth  at  sections !.,  11  and 
ni.C,  above. 

Applicants  must  provide  information 
to  establish  that  they  meet  die  eligibiKty 
criteria  in  DLA.  above.  Projects  should 
be  no  longer  than  12  months  in  duration. 

Projects  shall  not  be  proposed  that  are 
planned  for  implementation  widi 
applicant  funds  and  would  simply 
substitute  FHIP  funds  for  applicant 
funds.  Data  gathering  activities  wrill 
require  OMB  approval  under  the 
Paperwork  Reduction  Act  before 
commencement  of  the  activity. 

G.  Award  Procedures 

Applications  for  funding  under  this 
Initiative  will  be  evaluated 
competitively  and  awarded  points  based 
on  the  Factors  for  Award  identified  in 
section  n,  above.  AppUcations  will  be 
reviewed  by  a  HUD  Technical 
Evaluation  Panel  The  final  decision  on 
awarding  of  funds  rests  with  die 
Assistant  Secretary  or  the  Assistant 
Secretary's  designee. 

IV.  Applicant  NoUficatioa  and  Award 
Procedureg 

The  following  procedures  are 
applicable  to  aU  funding  under  this 
NOFA: 

A.  Notification 

No  informaticm  will  be  availabla  to 
applicants  during  the  period  of  HUD 
evaluation,  except  for  notification  in 
writing  to  those  apphcants  that  ore 
determined  to  be  ineligible.  Avrards  are 
expected  to  be  announced  by  HUD 
within  three  months  of  the  closing  date 
for  applications. 


B.  Negotiations 

After  HUD  has  ranked  the 
applications  and  made  an  initial 
determination  of  applicants  whose 
scores  are  above  the  funding  threshold 
(but  before  the  actual  award],  HUD  may 
require  that  applicants  in  this  group 
participate  in  negotiations  and  submit 
application  revisions  resulting  from 
those  negotiations.  In  cases  where  it  is 
not  possible  to  conclude  the  necessary 
negotiations  successfully,  awards  will 
not  be  made.  Successful  negotiations 
include  reu)lution  of  all  administrative 
matters  such  as  the  adequacy  of  the 
applicants  accounting  system  for 
tracking  costs  under  cost  reimbursement 
awards.  Negotiations  will  not  be  used  to 
raise  the  rankings  of  applications  that 
would  otherwise  fall  below  the  funding 
threshold. 

If  an  award  is  not  made  to  an 
applicant  whose  application  is  above 
the  initial  funding  threshold  because  of 
an  inability  to  complete  successful 
negotiations,  and  if  funds  are  available 
to  fund  any  appbcationj  that  may  have 
fallen  below  the  initial  threshold  HUD 
wiQ  estabtish  a  new  funding  threshold 
and  proceed  as  described  in  the 
preceding  paragraph. 

C.  Funding  Instrument 

HUD  expects  to  award  a  cost 
reimbursement  cooperative  agreement 
or  grant  to  each  successful  applicanL 
HUD  reserves  the  right,  however,  to  use 
the  form  of  assistance  agreement 
determined  to  be  most  appropriate  after 
negotiation  with  the  applicant 

Authority.  Sec.  561  of  the  Hounng  aad 
Connnunity  Development  Act  of  1987  (Pub.  L 
100-242,  approved  February  5. 1986);  Title 
Vni  Civil  Rights  Act  of  106S  (42  U3.C  3801- 
19);  Sec  7[d],  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C  3535(d]). 

Dated:  November  A,  1988. 
Laooora  L.  Gaamia, 

Deputy  Assistant  Secretary  for  RiforouMnt 
and  Compliance. 

[FR  Doc.  89-277S0  Filed  lt-37-«8t  ai<5  ai^ 
MLUNa  COOK  4311 
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Oepartmeiit  of  Labor 

Employment  and  Training  Administration 

Job  Training  Partnership  Act  Research 
and  Demonstration  (R&D)  Field-Initiated 
Proposal  Competition  for  Program  Year 
1989  and  Thereafter,  Notice 


49034 


Federal  Register  /  Vol.  54.  No.  227  /  Tuesday.  November  28.  1989  /  Notices 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act 
Research  and  Demonstration  (R&D) 
Field-Initiated  Proposal  Competition 
for  Program  Year  1M9  and  Thereafter 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

SUlNMAflv:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  announces 
the  establishment  of  a  competitive 
process  for  awarding  field-initiated 
research  and  demonstration  grants. 
Field-initiated  projects  are  those  that 
are  generated  by  interested  individuals 
and  organizations  in  the  public  and 
private  sectors,  and  are  not  in  response 
to  DOL  generated  Solicitations  for  Grant 
Applications  (SGAs)  or  Requests  for 
Proposals  (RiT's).  The  process  will  begin 
with  publication  of  this  notice  and 
continue  in  future  Program  Years  (FY), 
which  begin  July  1,  and  end  on  June  30 
of  each  calendar  year. 

This  notice  explains  the  process 
which  will  be  followed  and  specifies  the 
topic  areas  for  PY 1989.  The  notice 
solicits  grant  applications,  and 
announces  ETA's  intention  to  direct 
priority  funding  support  toward  field- 
initiated  projects  that  ere  more  in  tine 
witit  agency  goats  and  obfectives. 
DATn:  Proposals  will  be  accepted  from 
November  28, 1989  ttiroogb  the  close  of 
business  on  March  31, 1990. 
AOOftEtS:  Proposals  shall  be  submitted 
in  writing  (original  plus  three  (3)  copies) 
to:  lames  C  DeLuca.  Grant  Officer, 
Employment  and  Training 
Administration.  200  Constitution 
Avenue.  NW.,  Room  C-4305, 
Washington,  DC  20210. 
SUPPLfMENTARY  INFORMATION: 

Introductioo 

The  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (Department  or  DOL) 
announces  a  process  for  reviewing  and 
selecting  field-initiated  research  and 
demonstration  proposals.  This  notice 
officially  begins  the  process  for  Program 
Year  (PY)  1989  which  began  on  July  1, 
and  invites  applications  for  topic  areas 
outlined  under  pari  IL  Applications  for 
PY  1989  will  be  accepted  through  March 
31. 1990. 

Approved  topic  areas  of  interest  to 
ETA  for  PY  1989  are  summarized,  and 
examples  of  proposals  unlikely  to  be 
funded  are  included.  Interested  parties 
are  advised  that  field-initiated  research 


and  denonsfratfon  proposals  wiB  be 
funded  primardy  through  this 
competitive  process.  Any  funding  ti 
proposals  submitted  outside  of  the 
process  announced  in  this  notice  wfll  b« 
on  a  limited  basis. 

This  solicits  fion  for  Grant 
Applications  (SGA)  is  unrestricted. 
Proposals  may  be  submitted  by 
individuals  and  organizations  froai  tiie 
public  and  private  sectors.  Grant 
awards  resulting  from  this  solicitatka 
will  not  be  fee-bearing. 

Part  I — ^Background 

Section  452  of  title  IV,  part  D,  of  the 
Job  Training  Partnership  Act  (JTPA) 
provides  for  the  establishment  of 
research  and  demonstration  (R&D) 
programs  to  overcome  employneat  and 
training  problems  and  improve 
employment  opportunities  of  lovtr-dollcd 
and  disadvantaged  workers^  Sectkm  453 
provides  for  financial  assistance  to  pilot 
projects  assisting  persons  who  face 
particular  disadvantages  in  gaining 
employment,  and  to  such  projects 
addressing  skills  shortages  critical  io 
national  objectives.  Other  sections  ct 
Part  D  provide  for  multistate,  evaluatkm 
and  training  and  technical  assistance 
programs  which  may  not  always  be 
relevant  to  this  solicitation. 

Historically,  ETA  has  managed  its 
responsibilities  for  the  provision  of 
Research,  Demonstration  and 
Evaluation  (RD&E)  programs  throagh 
three  basic  approaches:  (1)  Annual 
competitions  for  grants  and  contracts; 
(2)  annual  funding  for  grantees  with 
established,  long-term  relationships  with 
ETA;  and  (3)  proposals  submitted  from 
interested  individuals  and 
organizations.  In  the  past  several  years. 
ETA  has  increased  the  proportion  of  iis 
RD&E  competitive  awards,  resulting  in  a 
decrease  in  the  ntmiber  of  field-iidtiatcd 
proposals  funded.  However,  significant 
numbers  of  field-initiated  proposals 
have  continued  to  be  submitted  daring 
the  last  two  program  years. 

Part  11— The  New  Competitive  Piocsss 
for  Field-Initiated  R&D  Proposals 

To  improve  the  review  and  selection 
of  field-initiated  proposals,  ETA  is 
instituting  a  process  of  competing 
virtually  all  proposals  throughout  the 
course  of  the  PY.  This  procedure  wiO  aot 
only  increase  the  competitive  base  rf 
the  R,D&E  program,  but  will  also  add  to 
the  consistency,  and  therefore  fairness, 
of  the  review  process  itself.  Notification 
of  the  competition  will  be  made  cackPY 
in  the  Federal  Register. 

ETA  will  describe  its  major  topicff  of 
interest  and  will  clearly  indicate ' 
will  not  be  acceptable.  Other 
submissions  will  be  accepted  and 


reviewed  but  will  be  awarded  on  a 
hiBted  basis.  All  offerors  may  enter  this 
ceeopetition  at  any  time  during  the  PY. 
Panels  will  be  estabUshed  quarterly,  to 
ttie  extent  possible,  to  review  all 
proposals  received  during  that  three- 
BMBith  period.  All  offerors  %vill  be 
notified  of  the  disposition  of  their 
proposals,  and  winners  will  be 
soBOHBed  in  the  Federal.Register. 

This  procedure  is  designed  to 
supplement  not  supplant  the  competitive 
piocess  for  individual  grants  and 
cfMitracts  announced  in  the  Federal 
Kagister  and  the  Commerce  Business 
Daily.  Proposals  will  be  accepted  in  the 
neas  noted  below  unless  they  appear  to 
be  drcoBventing  an  announced  SGA  or 
Request  for  Proposals  (REP) 
coapetition.  The  areas  of  interest  are 
sofficiently  broad  to  permit 
consideration  of  unique,  innovative 
sspects  of  research  and  demonstration 
beyond  the  scope  of  announced 
campetitions. 

A.  Program  Year  1989  Agenda 

Oti  September  6. 1989,  ETA 
amounced  in  the  Federal  Register  (54 
PR  37033)  the  PY  1989  Research. 
Evaluation,  Pilot  and  Demonstration 
(B£P&D)  agenda  describing  the  topic 
areas  of  major  interest  to  the 
Administration  which  included  the 
following: 
—Workplace  2000 
— ^Yontb  Opportunities 
— Workplace  Literacy 
— Workplace  Adjustment  Assistance 

and  Adult  Programs. 

Applications  submitted  through  this 
SGA  should  address  these  priority 
to|dcs.  Focused  projects  within  some  of 
these  areas  are  also  planned  to  be 
awarded  through  major  procurement 
competitions. 

1.  Workplace  2000 

The  U.S.  economy  is  expected  to 
continue  to  grow  at  least  at  its  current 
rate  through  the  year  2000.  Nonetheless. 
'6»  cfiiciency  of  our  labor  markets  will 
be  severely  tested.  More  sophisticated 
fobs  will  demand  greater  skills.  Fewer 
young  people  will  be  entering  the  labor 
market,  and  a  growing  fi-action  will  be 
minorities,  who  as  a  group,  are 
edocationally  disadvantaged.  Greater 
flexibility  will  be  demanded  of  all 
SKirkers,  but  particularly  the  middle- 
aged  worker.  In  the  anticipated  tight 
labor  market  of  the  year  2000,  employers 
wiU  be  forced  to  either  seek  out  and 
faxvest  in  workers  heretofore 
■nderutilised,  or  to  bid  up  wages  or 
I  overseas. 

er-based  training  is  one  such 
meAod  of  investing  in  workers.  Recent 
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stiidy  findings  indicate  that  it  is  a 
primary  source  of  productivity 
improvement  However,  there  are  gaps 
in  the  research  needed  to  fully 
imderstand  learning  in  the  workplace. 
More  information  is  needed  on  how  to 
make  learning  on  the  job  more  effective 
and  efficient  for  both  workers  and 
employers. 

Workplace  2000  proposals  should 
focus  on  the  preparation  of  workers  and 
changes  and  trends  in  employment  as 
we  approach  the  turn  of  the  century. 
Recent  studies  have  predicted  the  need 
to  increase  the  following:  workers'  skill 
levels  for  the  jobs  of  the  near  futiire, 
worker  flexibility  to  new  working 
conditions,  the  involvement  of 
population  groups  not  now  fully  utilized, 
employer  involvement  In  worker 
training,  and  options  for  fi-inge  benefits. 
Briefly,  more  time,  attention  and  funds 
must  be  directed  to  improving  human 
capital  if  we  are  to  be  a  productive  and 
competitive  force  in  world  economies. 

2.  Youth  Opportunities 

Improving  the  educational 
preparedness  of  workers  is  a  challenge 
we  must  meet  to  be  competitive  into  the 
21st  century.  This  is  most  important  for 
our  young  people.  Today's  youth  at  risk 
of  dropping  out  of  school  are  our  entry 
level  workers  of  the  next  two  decades. 
They  face  jobs  demanding  higher  skills 
in  math,  reading  and  communications. 
Yet  recent  studies  have  shown  that 
many  of  dieae  youth  are  reading, 
writiiig,  and  computing  at  levels  below 
present  day  expectations.  Further  many 
of  these  youth  are  disillusioned  %vith 
schools,  and  fail  to  see  education's 
connection  with  good  paying  jobs.  In 
some  iimer  cities,  as  many  as  50  percent 
of  youth  drop  out  of  school.  Further 
efforts  must  also  be  focused  on  young 
people  who  complete  high  school  but  do 
not  go  to  college.  Businesses  report  that 
their  levels  of  job  preparedness  are 
frequently  inadequate. 

Proposals  are  invited  that  offer  new 
concepts  to  motivate  and  train  youth  for 
tomorrow's  workforce,  to  increase  the 
basic  skills  and  employability  of  at-risk 
youth,  including  innovative  and 
replicable  programs /options  for 
returning  dropouts  to  school,  and 
unique,  workable  concepts  for  remedial 
and  job  training  programs.  Innovative 
research  studies  on  selected  youth 
employability  issues  are  also  invited. 

3.  Workplace  Literacy 

As  the  remainder  of  this  century 
unfolds,  it  is  expected  that  jobs 
requiring  higher  levels  of  Hteracy  and 
analytic  skills  will  increase,  and  those 
requiring  only  sbength  and  manual 
ability  will  shrink.  Further,  the 


population  groups  presently  in  jobs  with 
lesser  skill  requirements  can  expect  a 
more  difficult  time  in  the  job  markets 
ahead  unless  their  Uteracy  skills  are 
increased.  In  addition  to  increased 
skills,  increased  flexibility  will  be 
required  to  enable  workers  to  adapt  to 
new  working  conditions,  new 
technology  and  new  environments.  In 
the  rapidly  growing  service  sector,  the 
demand  for  workers  will  shift  frequendy 
in  response  to  customer  demand. 
Worker  mobility  will  be  necessary  to  fill 
these  jobs.  Effective  mobility  will 
require  a  universal  method  of  certifying 
skUl  levels  in  order  to  facilitate  the 
movement  of  workers  from  one 
employer  to  another. 

In  the  past  several  years,  ETA  has 
undertaken  a  wide  variety  of  programs 
to  explore,  test  and  demonstrate  new 
learning  techniques  and  programs  for 
groups  in  particular  need  of  enhancing 
their  workplace  literacy  skills,  and 
efforts  to  assess  literacy  skill  levels. 

Improving  the  workplace  literacy 
levels  of  Americans  of  all  ages 
continues  to  be  a  major  priority.  As 
technology  changes,  workers  are 
required  to  keep  up  with  it  to  retain  or 
grow  in  their  jobs.  Workplace  literacy 
includes  maUi  and  analytical  thinking 
skills  along  with  the  ability  to  read, 
comprehend  and  conununicate.  Studies 
have  shown  that  learning  these  skills  "m 
context," — i.e.,  relating  them  to  the 
workplace — is  an  effective  approach  for 
many  learners. 

Applications  are  invited  for  research 
or  demonstrations  in  the  broad  arena  of 
increasing  the  workplace  literacy  of 
youth  and  adults.  Offerors  should  direct 
their  efforts  to  unique  methods,  tools  or 
technologies  for  training  more  efficiendy 
and  effectively,  and  should  focus  their 
studies  or  demonstration  on  learning  on 
the  Job  or  in  a  workplace  context 

4.  Work  Adjustment  Assistance  and 
Adult  Programs 

Workers  needing  adjustment 
assistance  are  many  and  varied. 
Changes  in  the  economy  and 
technologies  have  displaced  many 
workers.  Many  of  these  workers, 
displaced  from  manufacturing  sectors, 
are  ill  prepared  for  evolving  jobs, 
primaiily  in  the  service  sectors.  Trade 
Adjustment  Assistance  (TAA)  (Chapter 
2  of  Tide  n  of  die  Trade  Act  of  1974)  and 
Economic  Dislocation  and  Worker 
Adjustment  Assistance  (EDWAA)  (Tide 
ni  of  JTPA)  programs  are  available  to 
assist  dislocated  workers  to  train  for 
and  find  new  employment  Major  new 
legislation  was  enacted  last  year 
substantially  revising  and  expanding 
these  important  programs. 


Other  workers  face  conflicts  between 
their  jobs  and  family  responsibilities, 
including  the  care  of  children  and 
elders.  Women,  work  and  family  issues 
are  also  included  under  this  topic  Since 
the  mid-1940's  the  labor  force 
participation  rate  for  women  has  grown 
dranutically  from  about  33  percent  to 
more  dian  70  percent  In  1987, 66  J 
percent  of  women  with  children 
pEurticipated  in  the  labor  force.  The  rate 
for  mothers  with  young  toddlers  was 
55.2  percent  more  than  double  the  rate 
of  only  20  years  ago.  Contrary  to 
popular  belief,  most  working  women  (78 
percent)  work  full  time,  and  only  17 
percent  work  part  time  voluntanly. 
Estimates  for  the  remainder  of  tlw 
century  indicate  that  women  will 
increase  their  labor  force  participatioii. 
but  at  s  slower  rate.  By  the  year  2000, 
the  labor  force  participation  rate  for 
women  is  expected  to  reach  81  percent 
while  that  of  men  will  be  nearly  93 
percent. 

Applications  are  invited  that  seek  to 
improve  the  employabihty  of  these 
workers  and  potential  woikers. 
Proposals  might  include  concepts  and 
projects  to  assist  dislocated  workers 
and  disadvantaged  men  and  women 
(including  single  mothers  on  welfare)  to 
receive  job  training  and  employment  or 
new  ways  to  provide  training  or  job 
adjustments  that  also  allow  for 
appropriate  care  for  children  and/or 
elderly  family  members.  Additional 
innovative  projects  are  invited  which 
assist  JPA-eligible  disadvantaged, 
handicapped,  limited  English  speaking, 
and  other  targeted  groups  in  need  of 
special  assistance  to  prepare  for  and 
gain  employment  at  a  living  wage,  and 
projects  geared  to  improving  the 
dehvery  of  JTPA  programs  at  all  levels. 

B.  Application  Procedures 

PtaposalM  are  expected  to  be  complete 
and  readily  understandable.  No 
contracts  will  be  made  to  elicit  further 
information  from  the  offeror  or  to  clarify 
meaning.  At  a  minimum,  proposals 
should  include  the  following: 

Technical  Proposal — Part  A 

1.  Statement  of  the  problem  and  brief 
summary  of  the  proposed  solution/ 
project. 

2.  As  appropriate,  a  brief  history  of 
research  or  projects  leading  to  the 
proposed  project 

3.  An  outline  of  the  proposed  research 
methodology  or  operational  design 
envisioned,  including  a  summary  of 
personnel  and/or  equipment  required. 

4.  As  apphcable,  information  on  the 
number  and  location  of  sites  to  be 
involved,  the  target  group(s)  to  be 
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served  fhe  projected  number  of  people 
to  be  served,  the  contemplated  duration 
of  the  project  (and  its  phases,  if 
appropriate)  and  the  expected  measures 
of  success,  and  goals  to  be  reached. 
(Typically  funding  is  for  12  months,  and 
seldom  exceeds  18  months.) 

5.  A  description  of  program  linkages 
or  shared/leveraged  research  efforts,  as 
appropnate.  (Indicate  dollars  leveraged 
or  matched  in  Part  B  only.) 

6.  A  description  of  key  staff  and  the 
name  and  telephone  number  of  the 
person  to  be  contacted  for  further 
information. 

Cost  Proposal — Part  B 

1.  A  budget  which  includes  a  break- 
down of  personnel  costs,  fringe  benefits, 
other  direct  costs,  overhead 
requirements  and  equipment. 

2.  A  description  and  the  amount  of 
matching  or  leveraging  resources. 

All  information  needed  for  submittal 
of  proposals  is  included  in  this  notice. 
An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  package  shall  consist  of  two 
separate  and  distinct  parts.  Part  A  shall 
contain  a  detailed  technical  proposal 
and  Part  B  shall  contain  a  detailed 
budget.  Part  A  shall  not  include  or  make 
reference  to  costs.  Proposals  shall  be 
submitted  to:  James  C.  DeLuca,  Grant 
Officer.  Employment  and  Training 
Administration,  200  Constitution 
Avenue,  NW..  Room  C-4305. 
Washington,  DC  20210. 

C.  Criteria  for  Evaluation 

The  proposals  will  be  reviewed  and 
paneled  quarterly.  To  the  extend 
possible,  proposals  will  be  reviewed  in 
the  quarter  they  are  received.  The 
panel's  evaluation  is  advisory  to  the 
ETA  Grant  Officer.  The  final  decision  to 
award  a  grant  will  be  made  by  the  Grant 
Officer,  after  considering  the  panel's 
review.  The  Grant  Officer's  decision  will 
be  based  on  what  he  determines  is  most 


advantageous  to  the  Government  in 
terms  of  technical  quality  and  other 
factors.  The  evaluation  criteria  are  as 
follows: 

•  The  quality  and  soundness  of  the 
project  design,  methodology  and 
approach.  (35  points) 

•  Qualifications  and  capability  of 
personnel  and  the  organization.  (20 
points) 

•  The  innovativenesa  or  uniqueness 
of  the  concept,  methodology  or 
approach.  (20  points) 

•  The  re/evonre  to  government 
training  and  employment  policy  and  the 
potential  for  broad  application  of 
project  results.  (15  points) 

•  Matching  or  contributed  resources 
in  support  of  the  project  and,  for 
demonstrations,  the  ability  to  continue 
the  project  without  these  R,  D&E  ^ands 
beyond  the  grant  period.  (10  points) 
Cost  will  be  reviewed  In  terms  of  its 
reasonableness  and  what  is  most 
advantageous  to  the  government. 
(Projects  in  excess  of  $300,000  are 
seldom  funded  due  to  budget  constraints 
and  the  desire  to  fund  a  variety  of 
research  and  demonstrations.) 

D.  Proposals  Outside  Agency  Priorities 

The  ]TPA  program  is  not  authorized  to 
fund  certain  projects,  and  due  to  the 
need  to  conserve  hmited  resources,  will 
restrict  its  funding  to  projects  that  are  in 
line  with  agency  goals  and  objectives. 
The  following  list  is  not  all-inclusive,  but 
does  indicate  proposals  that  are 
frequently  submitted  but  not  funded; 
such  proposals  will  not  be  considered 
for  funding: 

— ^Proposals  that  include  costs 
associated  with  purchasing  buildings, 
capital  equipment^  or  extensive 
computer  equipment.  This  does  not 
preclude  submissions  that  include 
reasonable  computer  costs  associated 
with  word  or  data  processing  to  manage 
the  research,  pilot  or  demonstration 
effort 


— Proposals  for  the  establishment  of 
small  businesses,  even  if  the  direct 
outcome  of  that  business  is  the 
emplojanent  and  training  of 
disadvantaged  individuals. 

— Proposals  for  loans  or  grants  for 
personal  financial  assistance. 

— Proposals  for  projects/operations 
providing  on-going  training  and 
employment  assistance  using 
established  service  delivery  methods. 
Such  successful  program  operators 
should  contact  the  State  or  local  JTPA 
Administrator  if  they  seek  to  become 
service  providers. 

— ^Proposals  for  local  one-time  labor 
market  studies. 

— Proposals  for  projects  or  functions 
that  are,  have  been,  or  are  planned  to  be 
publicly  completed. 

— Proposals  that  fail  to  provide 
sufficient  information  for  an  adequate 
assessment  of  their  merits. 

The  Proposal  Review  Process 

All  proposals  will  be  acknowledged 
when  they  are  received;  offerors  will  be 
notified  of  the  approximate  time  of  the 
next  panel.  Two  to  three  times  a  year, 
all  proposals  received  will  be  reviewed 
by  a  panel  composed  of  representatives 
from  the  major  offices  within  ETA  and 
others  as  appropriate. 

Each  proposal  will  be  reviewed  by  all 
panel  members  who  will  rate  them  on 
their  individual  merits  using  the  criteria 
established  in  this  SGA.  The  panel  will 
make  reconomendations  for  funding  to 
the  ETA  Grant  Officer. 

All  offerors  will  be  informed  of  the 
disposition  of  their  proposals. 

Signed  at  Washington,  DC,  this  16th  Day  of 
November,  1989. 

Roberts  T.  |ones. 

Assistant  Secretary  for  Employment  and 

Training. 

[FR  Doc.  89-27704  Filed  11-27-89;  8:45  am] 
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OVERSIGHT  BOARD 

12  CFR  Part  1506 

RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1606 
RIN  3205-AA01 

Qualification  of,  Ethical  Standarda  of 
CofMluct  for,  and  Restrictiona  on  the 
Uaa  of  Confidential  information  by 
Indopendont  Contractora 

AacNCV:  Oversight  Board  and 
Resolution  Trust  Corporation. 
action:  Joint  notice  of  proposed 

nilemaking. 


:  This  proposed  rule 
establishes  the  minimum  qualifications, 
ethical  standards  of  conduct,  and  the 
restrictions  on  the  use  of  confidential 
information  relating  to  independent 
contractors  who  seek  or  contract  to 
provide  services  to  the  Resolution  Trust 
Corporation  ("RTC")  in  connection  with 
its  management  and  resolution  of  failing 
and  failed  thrift  institutions.  The 
Oversight  Board  and  the  RTC  are 
required  by  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA")  to  promulgate  rules 
and  regulations  applicable  to 
independent  contractors  governing 
conflicts  of  interest,  ethical 
responsibilities  and  the  use  of 
confidential  information  consistent  with 
the  goals  and  purposes  of  titles  18  and 
41  of  the  United  States  Code  within  180 
days  from  enactment  of  the  Act.  FIRREA 
further  requires  the  Oversight  Board  to 
prescribe  by  regulations,  procedures  for 
ensuring  that  any  individual  who 
performs  any  function  or  service  on 
behalf  of  the  RTC  meets  minimum 
standards  of  competence,  experience, 
integrity,  and  fitness,  and  to  review  all 
rules,  regdations,  principles, 
procedures,  and  guidelines  that  may  be 
adopted  or  announced  by  the  RTC 

Consistent  with  these  requirements, 
the  rule  proposed  joinUy  by  the 
Oversight  Board  and  the  RTC  is 
intended  to  assure  fair  competition  in 
the  award  of  contracts  by  precluding 
improper  use  of  personal  relationships 
or  influence,  and  to  prevent  personal 
gain  from  the  improper  use  of 
confidential  information  obtained 
through  performance  of  a  contract  The 
proposed  rule,  in  a  separate  section, 
also  contains  the  proposed  procedures 
prescribed  by  the  Oversight  Board  to 
ensure  that  those  who  perform  services 
for  or  on  behalf  of  the  RTC  meet 
minimum  standards  of  competence, 
fitness,  integrity,  and  experience  and 
adhere  to  the  highest  standards  of 


ethical  conduct  in  performing  services 
for  the  RTC  The  proposed  rule  is  also 
consistent  with  the  relevant  goals  and 
objectives  contained  in  the  strategic 
plan  published  in  the  Federal  Register 
on  November  3, 1989.  54  FR  46574. 

As  noted  in  the  proposed  strategic 
plan,  FIRREA  requires  the  RTC  to  utilize 
the  private  sector  in  carrying  out  its 
duties,  including  real  estate  and  loan 
portfolio  asset  management,  property 
management  auction  marketing,  and 
brokerage  services,  to  the  extent  that 
such  services  are  available  and  their 
utilization  by  the  RTC  is  practicable  and 
efficient  The  Board  and  the  RTC  are 
determined  to  utilize  the  private  sector's 
extensive  experience  and  expertise  in 
the  program.  Such  services  will, 
however,  have  to  be  rendered  to  the 
RTC  consistent  with  the  high  ethical 
standards  mandated  by  the  FIRREA.  To 
assure  that  both  Congressional 
objectives  are  fully  met  the  Board  and 
the  RTC  are  determined  that  the  rule  as 
finally  promulgated  preserves  the 
integrity  of  the  system,  while,  at  the 
same  time,  a8Siu*es  the  private  sector's 
participation  in  the  program  to  the 
maximum  extent  feasible.  The  Oversight 
Board  and  the  RTC  are  seeking 
comment  on  whether  the  proposed  rule 
would  accomplish  these  objectives.  The 
private  sector  is  urged  to  participate  in 
the  rulemaking  process.  In  the 
formulation  of  the  final  rule,  the 
Oversight  Board  and  the  RTC  will  give 
due  consideration  to  all  comments  and 
recommendations  received. 
DATES:  Comments  must  be  submitted  on 
or  before  January  12, 1990. 
ADORES8E8:  Comments  may  be  mailed 
to  John  M.  Buckley,  Jr.,  Executive 
Secretary,  Resolution  Trust  Corporation, 
550 17th  Street  NW.,  Washington,  DC 
20429.  Comments  may  be  hand- 
delivered  to  room  6097  on  business  days 
between  8:30  a.m.  and  5:00  p.m.  All 
comments  will  be  considered  by  both 
the  Oversight  Board  and  the  RTC 
ron  FURTHER  INFORMATION  CONTACT: 
Katherine  A.  Corigliano,  Assistant 
Executive  Secretary  (Ethics),  Office  of 
the  Executive  Secretary,  (202)  898-7272, 
Federal  Deposit  Insurance  Corporation, 
550 17th  Street  NW.,  Washington,  DC 
20429  or  Kevin  Morse,  Executive 
Secretary,  (202)  387-7667,  Oversight 
Board,  1825  Connecticut  Avenue  NW., 
Washington,  DC  20036. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act-  The 
collections  of  information  contained  in 
this  notice  of  proposed  rulemaking  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 


3504(h)).  Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503;  and  to  the 
Assistant  Executive  Secretary 
(Administration),  Room  6090,  Federal 
Deposit  Insurance  Corporation,  550 17th 
Street  NW.,  Washington.  DC  20429. 

The  collections  of  information 
proposed  by  these  regulations  are 
contained  in  §9  1506.4. 1606.6, 1606.7, 
and  1606.10.  As  a  group,  the  collections 
are  entitled  "Fitness  and  Integrity 
Certifications  for  Independent 
Contractors  with  RTC"  This 
information  will  be  used  by  the  RTC  to 
(1)  determine  if  a  competing  contractor 
is  barred  by  statute  from  doing  business 
with  the  RTC  and  (2)  evaluate 
competing  contractors'  fitness  and 
integrity. 

The  estimated  annual  burden  for  the 
collections  of  information  imposed  by 
these  regulations  is  summarized  as 
follows:  number  of  respondents  12,000; 
total  annual  responses  12,000;  hours  per 
response  6;  and  total  annual  burden 
hours  72,000. 

It  has  been  determined  that  these 
proposed  regulations  do  not  constitute  a 
major  rule  for  purposes  of  E.0. 12291. 

Background:  The  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989,  enacted  on 
August  9, 1989,  amended  the  Federal 
Home  Loan  Bank  Act  12  U.S.C  1421  et 
seq..  by  adding  section  21A,  which 
establishes  the  Oversight  Board  and  the 
Resolution  Trust  Corporation  ("RTC). 
Section  2lA(b)  provides  that  in  carrying 
out  the  duties  of  the  RTC,  the  services  of 
private  persons  (including  real  estate 
and  loan  portfolio  asset  management 
property  management  auction 
marketing,  and  brokerage  services)  shall 
be  utilized  if  deemed  practicable  and 
efficient  by  the  RTC 

In  authorizing  the  RTC  to  perform  its 
functions  through  the  use  of  independent 
contractors.  Congress  made  it  clear  that 
regulations  implementing  section  2lA(p) 
must  ensure  that  the  independent 
contractors  act  for  the  public  good.  To 
this  end.  Congress  required  the 
Oversight  Board  to  prescribe  regulations 
to  ensure  that  the  independent 
contractors  the  RTC  employs  meet 
minimum  standards  of  competence, 
integrity,  fitness,  and  experience. 
Congress  barred  certain  classes  of 
persons  from  contracting  with  the  RTC 
Persons  who  are  subject  to  those 
statutory  bars  are  those  who  have: 

(i)  Been  convicted  of  a  felony, 

(ii)  Been  removed  from,  or  prohibited 
from  participating  in  the  affairs  of,  any 
insured  depository  institution  pursuant 
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to  any  final  enforcement  action  by  any 
federal  banking  agency; 

(iii)  Demonstrated  a  pattern  or 
practice  of  defalcation  regarding 
obligations  to  insured  depository 
institutions;  or 

(iv)  Caused  a  substantial  loss  to  the 
federal  deposit  insurance  funds. 

The  Oversight  Board  and  the  RTC 
share  Congress'  concern  that  persons 
whose  activities  contributed  to  the 
decline  of  the  thrift  industry  play  no  role 
in  contracting  with  the  RTC 
Accordingly,  the  proposed  rules 
interpret  these  statutory  bars  strictly, 
without  unfairly  penalizing  persons  who 
were  unwittingly  caught  by  changes  In 
the  economic  climate  of  a  region. 
Consequently,  to  have  demonstrated  a 
pattern  or  practice  of  defalcation  within 
the  meaning  of  these  regulations,  a 
person  must  be  subject  to  continuing 
legal  claims  arising  from  two  or  more 
uncured  defaults  that  are  alleged  to 
have  resulted  in  losses  aggregating  in 
excess  of  $50,000  to  one  or  more 
financial  institutions.  For  a  person  to  be 
subject  to  this  restriction,  both 
elements — uncured  defaults  and  losses 
to  one  or  more  institutions — must  have 
occurred.  If  defaults  have  been  cured, 
for  example,  by  a  nonrecourse  borrower 
tendering  deeds  in  heu  of  foreclosures, 
one  of  the  necessary  elements  for 
defalcation  is  missing. 

In  considering  the  appropriate  lines  to 
draw  with  regard  to  causing  a 
substantial  loss  to  the  federal  deposit 
insurance  funds,  the  Oversight  Board 
and  the  RTC  believes  that  the  Congress, 
by  using  the  word  "substantial,"  clearly 
intended  that  not  every  action  that 
resulted  in  a  loss  to  the  insurance  funds 
should  bar  an  individual  from 
contracting  with  the  RTC  Therefore,  a 
"substantial  loss"  is  deemed  to  be 
$50,000  or  more  that  is  caused  in  one  of 
three  ways.  Such  a  loss  to  the  funds  can 
occur  whenever  (i)  there  is  an 
outstanding  final  judgment  obtained  by 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC"),  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  and  its 
successors,  or  the  RTC  arising  from  a 
note  or  other  obligation  or  from  legal 
action  on  any  theory  including  fi'aud, 
negligence,  or  breach  of  fiduciary  duty; 
(ii)  there  is  an  outstanding  final 
judgment  obtained  in  favor  of  an  insured 
depository  institution  which  is  now  held 
by  the  FDIC,  the  FSUC  or  its  successor, 
or  the  RTC;  or  (iii)  the  insurer,  having  a 
continuing  legal  claim,  suffers  a 
substantial  loss  as  a  result  of  the 
disposition  of  an  asset  Thus,  for  the 
purposes  of  FIRREA  conflict  provisions, 
not  all  losses  sustained  by  the  insurance 
funds  are  deemed  to  have  been 


"caused"  by  a  borrower.  A  nonrecourse 
borrower  on  a  loan  involving  a  loss  to  a 
federal  deposit  insurance  fund,  for 
example,  would  not  per  «e  be  regarded 
as  causing  a  substantial  loss  to  such 
fund.  On  the  other  hand,  a  participant  in 
an  unsafe  and  unsound  banking  practice 
that  resulted  in  such  substantial  loss 
would  not  meet  minimum  standards. 

The  Oversight  Board  and  the  RTC 
have  also  determined  that  in  addition  to 
the  classes  of  persons  Congress  deemed 
ineligible  to  contract  with  the  RTC 
persons  who  are  currently  in  default  on 
an  obligation  to  the  FDIC  the  RTC  or 
an  insured  depository  institution  under 
the  jurisdiction  of  the  RTC,  will  also  be 
ineligible  to  contract  with  the  RTC 

Contractor  Fitness  and  Integrity:  The 
proposed  regulations  contain  procedures 
for  determining  contractor  fitness  and 
integrity  and  avoiding  conflicts  of 
interest  as  well  as  prohibitions 
designed  to  protect  nonpublic 
information  and  the  integrity  of  the 
contracting  process.  Because  of  the  large 
numbers  of  contractors  who  wish  to 
contract  with  the  RTC  and  the  urgent 
need  to  resolve  cases  involving  failing 
and  failed  thrifts,  the  regulations  require 
contractors  (including  offerors)  to 
provide  certifications  that  will  assist  the 
RTC  in  evaluating  contractor  fitness  and 
integrity.  Each  contractor  will  be 
required  to  retain  for  two  years  after  the 
termination  date  of  the  contract 
information  upon  which  the  contractor 
based  any  certification.  Moreover, 
contractor  certifications  will  be  subject 
to  independent  monitoring  and  review 
by  the  RTC.  The  rule  further  provides 
that  knowingly  or  intentionally 
providing  false  information  to  the  RTC 
can  result  in  the  rescission  of  a  contract 
a  permanent  bar  against  contracting 
with  the  RTC,  and  can  subject  a 
contractor  to  criminal  penalties 
pursuant  to  18  U.S.C.  1001. 

Contractors  will  be  required  to 
demonstrate  that  they  meet  minimum 
standards  of  competence  and 
experience  by  providing  information 
about  relevant  business  experience, 
financial  stability,  and  licenses 
necessary  to  perform  the  contract  work. 
To  establish  fitness  and  integrity, 
contractors  will  have  to  provide 
certifications  concerning  relationships 
with  insured  depository  institutions, 
actions  or  investigations  by 
governmental  authorities,  present  or 
potential  liabilities  to  federal  banking 
authorities,  and  liabilities  to  clients  for 
fraudulent  activities  and  will  have  to 
disclose  whether  they  are  within  one  of 
the  classes  of  persons  ineligible  to 
contract  with  the  RTC 

The  certifications  required  by  these 
regulations  will  apply  to  practitioners  in 


several  professions  and  a  number  of 
industries,  including,  but  not  limited  to, 
law  firms,  accounting  firms,  investment 
hanking  firms,  real  estate  brokers, 
appraisers,  property  managers,  and 
auction  marketing  experts.  Thus,  the 
certifications  detailed  in  the  regulations 
primarily  reflect  the  core  Information 
which  will  be  required  of  everyone.  It  is 
likely  that  these  core  certifications  will 
be  augmented  by  additional 
requirements  depending  upon  the  natiue 
of  the  contract. 

Since  many  contractors  will  be 
corporate  entities,  the  integrity  of  the 
contractor  caimot  be  ascertained  unless 
information  is  supplied  about  the 
activities  of  persons  or  entities 
controlling  the  company  and  directing 
the  contractor's  performance  on  the 
contract  Therefore,  contractors  will  be 
required  to  provide  certifications  not 
only  regarding  their  own  activities  but 
also  concerning  those  of  their  related 
entities.  The  term  "related  entities"  has 
been  defined  as  (i)  the  contractor's 
management  officials  who  have 
decisionmaking  or  policymaking 
responsibilities  with  regard  to  the 
contract  (ii)  persons  or  entities 
controlled  by  or  which  control  the 
contractor;  (iii)  organizations  related  to 
the  contractor  that  will  perform  contract 
work;  and  (iv)  successors  and  assigns  of 
the  contractor.  Contractors  will  also  be 
required  to  certify  that  they  will  not 
employ  (i)  any  person  to  participate 
personally  and  substantially  in 
performing  work  on  the  contract 
whether  through  decision,  approval, 
disapproval,  recommendation,  or  the 
rendering  of  advice,  or  (ii)  any 
subcontractor  to  perform  contract  work, 
who  is  a  member  of  one  of  the  classes 
deemed  ineligible  to  perform  contract 
work.  The  definitions  of  persons, 
management  officials,  and  related 
entities,  limit  the  scope  of  the 
application  of  the  statute  to  those 
persons  having  significant 
decisionmaking  or  discretionary 
authority  to  pt.-form  work  on  the 
contract 

From  the  information  provided,  the 
RTC  will  determine  whether  each 
contractor  meets  minimum  standards  of 
fitness  and  integrity.  In  some  situations, 
even  though  the  contractor  is  not  barred 
by  the  statutory  provisions  from 
performing  contract  work,  the  RTC  may 
determine  that  the  contractor  does  not 
meet  minimum  standards  of  fitness  and 
integrity.  In  such  case,  the  contractor 
will  be  notified  within  30  days  of  such 
determination. 

The  Oversight  Board  and  the  RTC  are 
aware  that  the  process  of  determining 
contractor  fitness  and  integrity  and  the 
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procedures  for  avoiding  conflicts  of 
interest  are  likely  to  require 
consideration  of  specific  circumstances 
in  individual  cases.  Therefore,  the  RTC 
is  designating  a  Contractors'  Conflicts 
Committee  comprised  of  officials  of  the 
RTC  and  the  FDIC  to  resolve  questions 
which  arise  under  these  regulations  and 
relate  to  independent  contractors,  other 
than  law  Arms.  Similar  questions  which 
relate  to  law  firms  will  be  resolved  by 
the  Outside  Counsel  Conflicts 
Committee  of  the  FDIC. 

The  Contractors'  Conflicts  Committee 
will  delegate  certain  responsibilities  to 
regional  and  consolidated  offices  and 
may,  at  its  discretion,  refer  particular 
matters  to  the  Board  of  Directors  of  the 
RTC  for  consideration.  The  committee 
will  be  required  to  refer  to  the  Board  of 
Directors  of  the  RTC  for  determination 
those  matters  in  which  it  believes  that  a 
contractor  has  a  significant  conflict  of 
interest  but  nevertheless  should  be  hired 
because  the  contractor  has  a  special 
expertise  not  otherwise  available  or 
because  engagement  of  the  contractor  is 
otherwise  in  the  best  interest  of  the 
Covemment.  Decisions  issued  by  the 
Contractors'  Conflicts  Committee  and 
the  Board  of  Directors  of  the  RTC  shall 
be  in  writing  and  made  available  to  the 
public  upon  request. 

Conflicts  of  Interest  Contractors  will 
be  required  to  provide  information  and 
certiflcations  with  regard  to  two  types  of 
conflicts  of  interest-  (i)  Organizational 
conflicts  arising  from  the  structure  and 
relationships  of  the  contractor  and  its 
related  entities,  and  (ii)  personal 
conflicts  of  interest  of  those  performing 
work  on  the  contract.  Organisational 
conflicts  are  present  if  (i)  performance 
of  the  contract  may  provide  a  contractor 
with  an  unintended  advantage  that  can 
be  used  for  the  beneflt  of  the  contractor 
or  any  related  entity  or  affiliate,  or  (ii)  a 
private  interest  or  relationship  exists 
within  the  contractor's  organization  that 
could  impair  the  contractor's  or  a 
related  entity's  ability  to  objectively 
perform  the  contract  work. 

To  determine  whether  organizational 
conflicts  exist,  each  contractor  will  be 
required  to  provide  information  about  its 
relationships  as  controlling  shareholder, 
officer,  or  director  of  any  insured 
depository  institution,  and  descriptions 
of  businesses  organizationally  related  to 
the  contractor,  fhe  contractor  will  also 
be  required  to  obtain  similar  information 
from  its  related  entities  and  to  certify 
that  its  related  entities  have  no 
organizational  conflicts  of  interest. 

In  addition,  each  contractor  will  be 
responsible  for  ensuring  that  its 
management  officials  and  other 
employees  who  participate  personally 
and  substantially  on  the  contract  work 


have  no  personal  business,  or  flnancial 
interests  that  conflict  with  the 
contractor's  responsibilities  to  the  RTC. 
Accordingly,  contractors  will  be 
required  to  obtain  certain  information 
from  these  individuals  prior  to  allowing 
them  to  perform  contract  work.  That 
information  will  primarily  concern  the 
relationships  of  these  officials  and 
employees,  and  those  of  their  spouses 
and  minor  children,  with  the  depository 
institution  whose  assets  are  the  subject 
of  the  contract  and  relationships  with 
persons  having  an  interest  in  the  assets 
that  are  the  subject  of  the  particular 
contract.  Contractors  will  also  be 
required  to  establish  procedures  to 
ensure  that  they  are  advised  of 
subsequent  coiiflicts  of  interest  that  may 
arise. 

Contractors  and  their  related  entities 
also  will  be  required  to  adhere  to  certain 
general  requirements  during  the  term  of 
a  contract.  Generally,  the  contractor  and 
its  related  entities  are  prohibited  from  [i] 
continuing  to  perform  work  for  the  RTC 
if  a  conflict  of  interest  is  discovered  that 
has  not  been  previously  disclosed,  (ii) 
soliciting  or  accepting  gifts  from  persons 
with  interests  in  the  contract  or  the 
contractor's  performance,  (iii) 
improperly  using  property  controlled  by 
reason  of  the  contract  for  the  personal 
beneflt  of  the  contractor  or  any  other 
person  or  entity,  and  (iv)  making 
unauthorized  promises  or  commitments 
on  behalf  of  the  RTC. 

Fairness  and  Integrity  in  the 
Contracting  Process:  The  Oversight 
Board  and  the  RTC  intend  the  RTCs 
contracting  process  to  be  faa'  to  all 
competing  contractors.  The  proposed 
regulations  describe  three  situations  in 
which  contractors  may  have  an  undue 
advantage  over  competitors  because  of 
previous  or  current  work  done  for  the 
RTC.  In  those  circumstances, 
restrictions  (subject  to  waiver  by  the 
Contractors'  Conflicts  Committee)  are 
imposed  on  the  contractors  and  their 
related  entities  to  avoid  their  beneflting 
from  such  undue  advantage. 

Specifically,  the  regulations  provide 
that  a  contractor  who  is  engaged  by  the 
RTC  to  develop  a  plan  of  action  for  a 
specific  insured  institution  cannot, 
without  a  waiver,  enter  into  subsequent 
contracts  with  the  RTC  to  implement  its 
recommendations  or  assist  others  in  a 
contract  that  would  implement  its 
recommendations.  Similarly,  when  a 
contractor  is  engaged  to  manage.  lease, 
value,  or  establish  a  sales  price  for  an 
asset  or  group  of  assets,  the  contractor 
cannot  enter  into  a  subsequent  contract 
with  the  RTC  to  purchase  such  asset  or 
assets  or  assist  someone  else  in 
purchasing  such  asset  or  assets  from  the 
RTC  Finally,  a  contractor  is  prohibited 


from  acting  for  the  RTC  in  the  same 
particular  matter  in  which  is  has  a 
business  or  financial  interest.  The 
contractor  is  similarly  prohibited  if  a 
related  entity  has  a  business  or  financial 
interest  unless  the  entity  is  screened  in  a 
manner  satisfactory  to  the  RTC 

The  integrity  of  the  RTCs 
procurement  activities  is  further 
protected  by  certain  restrictions  on 
communications  by  competing 
contractors  with  RTC  employees.  These 
provisions  are  modeled  on  the 
procurement  integrity  provisions  in  title 
41,  United  States  Code.  They  prohibit  a 
contractor,  during  the  course  of  any 
procurement,  from  offering  any  business 
opportunity  or  future  employment  to  any 
RTC  employee  who  has  personal  or 
direct  responsibility  for  that 
procurement.  Contractors  are  also 
prohibited  from  giving  or  offering 
anything  of  value  to  RTC  employees, 
and  from  soliciting  from  RTC  employees 
any  proprietary  or  source  selection 
information  concerning  the  procurement 
Prior  to  the  award  of  a  contract,  each 
contractor  will  be  required  to  provide  a 
certification  that  its  employees  who 
prepared  the  bid,  offer,  or  proposal  were 
aware  of  the  foregoing  restrictions  and 
the  contractor  knows  of  no  violations  or 
possible  violations  of  the  provisions. 

Confidentiality  of  Information:  The 
RTC  shall  identify  for  each  contractor 
information  it  deems  to  be  confidential 
with  regard  to  a  particular  contract.  The 
contractor  and  its  related  entities  are 
prohibited  from  disclosing  such 
information,  except  as  necessary  to 
perform  contract  work,  and  fit)m  using 
or  allowing  the  use  of  such  confidential 
information  to  further  a  private  interest 
or  other  than  as  contemplated  by  the 
contract.  The  contractor  is  responsible 
for  taking  appropriate  measures  to 
ensure  that  the  confidentiality  of  such 
information  is  maintained  and  that  it  is 
not  inappropriately  used.  The 
regulations  describe  minimum  measures 
that  contractors  must  take  to  ensure  the 
confidentiality  of  information. 

Use  of  Consultants:  The  Oversight 
Board  and  the  RTC  intend  to  avoid 
improper  influences  on  the  contracting 
process.  While  contractors  may  wish  to 
obtain  the  services  of  consultants  or 
advisora  to  assist  them  in  obtaining 
contracts,  the  Oversight  Board  and  the 
RTC  beheve  that  reasonable  limitations 
should  apply  to  the  use  of  consultants. 
Therefore,  these  regulations  prohibit 
contractors  from  engaging  consultants 
on  a  contingent  fee  basis.  And. 
consistent  with  requirements  recently 
enacted  by  Congress,  contractors  shall 
be  required  to  include  with  any  bid. 
offer,  or  proposal  made  to  the  RTC 
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information  concerning  consulting 
contracts  and  payments  made  to 
consultants  to  obtain  contracts  with  the 
RTC. 

Rescission  of  Contracts:  The  proposed 
regulations  provide  that  the  RTC  may 
rescind  a  contract  if  (i)  the  contractor 
fails  to  disclose  a  material  fact  to  the 
RTC  (ii)  there  are  any  material  changes 
in  the  representations  or  certifications 
made  by  the  contractor;  (iii)  a  personal 
or  organizational  conflict  arises  which  is 
not  waived;  (iv)  the  contractor  is 
subsequently  determined  to  be  ineligible 
to  contract  with  the  RTC;  (v)  the 
contractor  has  been  subject  to  a  flnal 
enforcement  action  by  any  bank 
regulatory  agency;  or  (vi)  the  contractor 
violates  any  provisions  of  these 
regulations. 

If  the  RTC  deems  it  appropriate  to 
rescind  a  contract  the  contractor  will  be 
ineligible  to  enter  into  further  contracts 
with  the  RTC.  Disqualification  under 
these  circumstances  shall  also  apply  to 
related  entities  of  the  contractor,  unless 
determined  otherwise  by  the 
Contractore'  Conflicts  Committee.  The 
RTC  may  seek  damages  from  any 
contractor  or  subcontractor  whose 
actions  caused  the  rescission,  as  well  as 
pursue  any  additional  rights  and 
remedies  provided  by  law. 

Regulatory  Flexibility  Analysis:  The 
Oversight  Board  and  the  RTC  hereby 
certify  that  the  proposed  regulations  will 
not  It  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  within 
the  meaning  of  the  regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  proposed 
regulations  establish  rules  to  be  used  by 
the  RTC  to  (1)  determine  if  a  competing 
contractor  is  barred  by  statute  from 
doing  business  with  the  RTC  and  (2) 
evaluate  competing  contractor's  fitness 
and  integrity. 

Regulations  Promulgation:  The 
Oversight  Board  and  the  RTC  are 
proposing  to  promulgate  identical 
regulations  applicable  to  independent 
contractors  governing  conflicts  of 
Interest  ethical  responsibilities  and  the 
use  of  confidential  information 
consistent  with  the  goals  and  purposes 
of  titles  18  and  41  of  the  United  States 
Code  and  are  proposing  to  codify  these 
regulations  in  their  respective  parts  of 
title  12  of  the  Code  of  Federal 
Regulations.  Since  the  regulations  are 
identical,  the  text  of  the  regulations  is 
set  out  only  once  at  the  end  of  the 
common  preamble.  The  part  heading, 
table  of  contents,  and  authority  citation 
for  theregtilations  as  they  will  appear  in 
each  CFR  title  follow  the  text  of  the 
proposed  common  rule. 


Text  of  Proposed  Rule 

The  text  of  the  proposed  common  rule, 
as  adopted  by  the  agencies  in  this 
document  appears  below: 

PART QUAUFICATION  OF, 

ETHICAL  STANDARDS  OF  CONDUCT 
FOR,  AND  RESTRICTIONS  OF  THE 
USE  OF  CONRDENTIAL 
INFORMATION  BY  INDEPENDENT 
CONTRACTORS 


— .1    Authority,  purpose,  and  scope. 

— .2    Definitions. 

— .3    Contractors'  Conflicts  Committee 

and  Outside  Counsel  Conflicts 

Committee. 
— .4    (Reserved) 

— .6    Organizational  conflicts  of  interest 
— .7    Personal  conflicts  of  interest 
— .8    General  standards  for  independent 

contractor  activities. 
— .9    Limitations  on  concurrent  and 

subsequent  activities. 
— .10    Communications  with  RTC 

employees. 
— .11    Confidentiality  of  information. 
— .12    Source  selection  information. 
— .13    Use  of  consultants. 
— .14    Rescission  of  contracts. 


8  .1    Authority,  purpose,  and  scope. 

(a)  Authority.  This  part  implements 
section  2lA(p)  of  the  Federal  Home 
Loan  Bank  Act  12  U.S.C.  1421  et  seq..  as 
amended  by  section  501  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA"). 
Pursuant  to  that  section,  the  Oversight 
Board  and  the  Resolution  Trust 
Corporation  ("the  RTC")  are  required  to 
promulgate  rules  and  regulations 
applicable  to  independent  contractors 
governing  conflicts  of  interest  ethical 
responsibilities,  and  the  use  of 
confidential  information  consistent  with 
the  goals  and  purposes  of  title  18  and  41 
or  the  United  States  Code. 

(b)  Purpose.  These  regulations  seek  to 
ensiu^  that  contractors  meet  minimum 
standards  of  competence,  integrity, 
fitness,  and  experience  and  are  held  to 
the  highest  standards  of  ethical  conduct 
in  performing  services  for  the  RTC  They 
are  intended  to  prevent: 

(1)  The  direct  or  indirect  use  of 
information  gained  through  performance 
of  a  contract  with  the  RTC  for  personal 
gain  not  contemplated  by  the  contract; 
and 

(2)  The  use  of  personal  relationships 
or  improper  influence  to  gain  unfair 
competitive  advantage  in  obtaining 
contracts  with  the  RTC. 

(c)  Scope.  These  regulations  apply  to 
all  contracts  entered  into  after  the 
effective  date  of  these  regulations  with 
law  firms,  accounting  firms,  investment 
banking  firms,  real  estate  brokers, 


appraisers,  property  managers,  and 
others  performing  similar  services  on 
behalf  of  the  RTC. 


As  used  in  this  part 

(a)  Competing  property  means  real 
property  which  has  the  same  general 
character  as  an  asset  which  is  the 
subject  of  a  contract  between  the 
contractor  and  the  RTC  and  concerning 
which  the  contractor  has  an  ownership 
interest 

(b)  Contractor  means  the  person  or 
entity  submitting  an  offer  to  perform 
services  for  the  RTC  or  having  a 
contractual  arrangement  with  the  RTC 
to  perform  services. 

(c)  Defalcation  means  any  transaction 
in  which  an  insured  depository 
institution  failed  to  receive  the  principal 
and/or  interest  payments  to  which  it  is 
entitled,  and  there  is  a  loss  to  the 
institution,  and  with  respect  to  which 
the  Insured  depository  institution  has  a 
continuing  legal  claim. 

(d)  FDIC  means  the  Federal  Deposit 
Insurance  Corporation,  which  serves  as 
exclusive  manager  for  the  RTC 

(e)  FSLIC  means  the  former  Federal 
Savings  and  Loan  Insurance 
Corporation. 

(f)  Organizational  conflict  of  interest 
means  a  situation  in  which: 

(1)  Performance  of  the  contract  may 
provide  the  contractor  with  an 
advantage  unintended  by  the  contract 
which  can  be  used  for  the  benefit  of  the 
contractor  or  any  related  entity  or 
affiliate;  or 

(2)  A  private  interest  or  relationship 
exists  within  the  organization  which 
could  impair  the  contractor's  or  a 
related  entity's  abihty  to  objectively 
perform  the  contract  work. 

(g)  Pattern  or  practice  of  defalcation 
means  there  are  two  or  more  instances 
of  uncured  defaults  as  to  which  there 
are  continuing  legal  claims,  resulting  in 
losses  to  one  or  more  insured  depository 
institutions,  which,  in  the  aggregate, 
exceed  $50,000. 

(h)  Person  means  an  individual  who 
participates  personally  and 
substantially,  through  decision, 
approval,  disapproval,  reconunendation, 
or  the  rendering  of  advice,  in  the 
performance  of  the  contract 
(i)  "Related  entity"  means: 
(1)  The  contractor's  management 
officials  and  other  individuals  having 
decision-making  or  policy-making 
functions  with  respect  to  formulation  or 
negotiation  of,  performance  under,  and/ 
or  monitoring  for  compliance  with  the 
contract: 
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(2)  Any  person  or  entity  that  directly 
or  indirectly  control*  or  is  controlled  by 

the  centracton ' 

(3]  Any  other  organization  related  to 
the  contractor  that  will  perform  work 
pursuant  to  the  contract,  and 

(4)  Any  successor  or  assignee  of  the 
contractor. 

(j)  RTC  employee  means  a  director, 
officer,  or  employee  of  the  RTC, 
including  a  special  government 
employee,  or  an  employee  of  any  other 
government  agency  who  is  properly 
acting  on  behalf  of  the  RTC 

(k)  Source  selection  information 
means  information  related  to  a 
particular  procurement,  hiduding  any 
procurement  using  procedures  otfier 
than  competitive  procedures,  which,  if 
not  available  from  the  government  at 
that  stage  of  the  procurement,  and.  if 
obtained  by  a  bidder,  would  give  the 
bidder  an  advantage  in  the  procurement 
process. 

(1)  Specie/  government  employee 
means  any  employee  serving  the  RTC 
with  or  without  compensation  for  a  - 
period  not  to  exceed  130  days  during 
any  365-day  period  on  a  full-time  or 
intermittent  basis. 

(m)  Subcontractor  means  any 
individual  or  organization  who  is 
required  by  contract  with  a  contractor 
(as  defined]  to  perform  services  related 
to  contracts  with  the  RTC  excluding 
contracts  necessary  for  the  day-to-day 
operations  of  the  RTC  and  contracts  for 
routine  maintenance  and  supplies 
necessary  to  maintain  an  asset 

(n)  Substantial  loss  to  the  federal 
deposit  insurance  funds  means  a  loss  of 
more  than  $50,000  to  the  funds  for  the 
protection  of  depositors  maintained  and 
administered  by  the  FDIC  or  the  former 
FSUC  which  was  occasioned  by  or  is 
represented  by: 

(1)  A  loss  to  the  insurer  as  a  result  of 
the  disposition  of,  or  the  failure  to 
satisfy,  an  obligation  at  its  full  value; 

(2)  An  outstanding  final  judgment 
obtained  by  the  FDiC  the  FSUC  or  the 
RTC  against  the  maker,  endorser,  or 
guarantor  of  a  note  or  other  obligation 
or  arising  from  a  legal  action  on  any 
theory  including  fraud,  negligence,  or 
breach  of  fiduciary  duty,  or 

(3)  An  outstanding  final  judgment 
obtained  in  favor  of  an  insured 
depository  institution  which  is  now  held 
by  the  FDIC.  the  FSUC.  or  the  RTC  as  a 
successor. 


'  For  purpose*  of  ihia  part,  a  person  or  entity  chaU 
be  deenwd  to  have  control  of  a  company  or 
organization  tf  tbe  person  or  anlity  diractty  or 
indiractly,  or  acting  in  coecert  with  one  or  nor* 
p^raoBS  or  throiigb  one  or  more  aubai^iiariea,  omu 
or  controls  Z5  percent  or  nore  of  the  equity,  or 
otherwiee  controls  the  management  or  pohcles.  of 
the  contractor. 


9  J    Contractors'  Conflda 

ConunlttM  and  Outafato  Coumtl  Conflicts 
Conunlttss. 

(a)  Designation.  The  Board  of 
Directors  of  the  RTC  will  designate 
o^icials  of  the  FDIC  or  RTC  as  members 
of  a  Contractors'  Conflicts  Committee, 
which  will  consider  issues  of  conflicts  of 
interest  affecting  independent 
contractors,  other  than  law  firms,  which 
arise  under  these  regulatims.  The 
Outside  Counsel  Confiicts  Committee 
appointed  by  the  General  Counsel  of  the 
FDIC  will  consider  conflict  of  interest 
issues  relating  to  law  firms.* 

(b)  Authority.  The  Contractors' 
Conflicts  Committee  and  the  Outside 
Coimsel  Conflicts  Committee  shall 
resolve  or.  as  appropriate,  delegate 
responsibility  to  regional  and 
consolidated  offices  to  resolve  conflict 
of  interest  issues  which  arise  under 
these  regulations. 

(c)  Referrals  to  the  Board  of  the  RTC. 
The  Contractors'  Conflicts  Committee 
shall  make  referrals  of  and 
recommendations  to  the  Board  of 
Directors  of  the  RTC  with  respect  to 
situations  in  which  the  Committee 
determines  that  a  significant  conflict  of 
interest  exists  but  nevertheless,  the 
contractor  should  be  engaged  because 
the  contractor  has  special  expertise  not 
otherwise  available  or  the  engagement 
is  otherwise  in  the  best  interests  of  the 
government. 

(d)  Decisions.  Decisions  issued  either 
by  the  Contractors*  Conflicts  Committee 
or  the  Board  of  Directors  of  the  RTC 
shall  be  final.  They  shall  be  in  writing 
and  shall  include  statements  of  the 
bases  for  the  decisions.  Decisions  shall 
be  filed  with  the  Executive  Secretary  of 
the  RTC  and  shall  be  made  available  to 
the  public  upon  request  with  such 
redactions  as  may  be  required  by  law  to 
protect  the  privacy  interests  of 
identifiable  Individuals  or  confidential 
business  information. 


SS- 


-Aani' 


[Rsasnrsd] 
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-A    Organizational  conflicts  of 


Intarsst 

(a)  Information  required  about  the 
contractor.  To  permit  the  RTC  to  make  • 
determination  with  regard  to  the 
existence  of  organizational  cnnflicts  of 
Interest  any  bid,  proposal,  or  offer  made 
to  the  RTC  in  regard  to  the  rendoing  of 
services  to  the  RTC  shall  include  the 
following  information  about  tbe 


*  Whenever  trie  Contractors'  Conflicts  Committee 
is  referred  to  Id  theae  regulatioiM,  tt  aboaM  be 
understood  that  tf  the  ooafUct  qaestin  nlatee  to 
ouUide  legal  counsel  it  wdl  be  •ddraeead  by  tbe 
Outside  Coanse]  Conflicts  Committee  rather  thaa 
the  ContractoTi*  Caaffictt  CoBunlttM. 


business  and  financial  interests  of  the 
contractor. 

(1)  Relationships  as  controlling 
shareholder  of  any  federally  insured 
depository  institution; 

(2)  The  names  of  related  entities  and  a 
description  of  each  related  entity's 
businessfes); 

(3)  The  names  of  any  management 
officials  who  have  been  or  are  directors 
or  officers  of  an  insured  depository 
institution  or  depository  institution 
holding  company; 

(4)  A  list  of  all  competing  property  of 
the  contractor,  if  the  contract  relates  to 
the  valuation,  disposition,  or 
management  of  real  estate;  and 

(5)  Any  other  business  or  financial 
interest  of  the  contractor  which  may  be 
requested  by  the  RTC  or  information 
concerning  any  other  business  or 
financial  interest  of  the  contractor 
which,  in  the  opinion  of  the  contractor, 
might  conflict  with  the  contractor's 
obligations  to  the  RTC  in  the 
performance  of  the  contract 

(b)  Information  to  be  obtained  by  the 
contractor.  Prior  to  submitting  any  bid, 
ofler.  or  proposal  to  the  RTC  for  a 
specific  contract  the  contractor  shall 
obtain  the  information  detailed  in 
paragraph  (a]  of  this  section  from  each 
of  its  related  entities. 

(c)  Certification  required.  At  the  time 
the  contractor  submits  its  bid.  offer,  or 
proposal  and  provides  the  information 
required  by  paragraph  (a]  of  this  section 
concerning  its  own  interests,  the 
contractor  shall  also  provide  a 
certification: 

(1)  Attesting  to  the  fact  that  no  related 
entity  of  the  contractor  has  an  interest 
which,  to  the  best  of  its  knowledge, 
presents  an  organizational  conflict  of 
interest  or,  if  such  interest  exists: 

(i)  Detailing  any  interest  which  might 
conflict  with  obligations  to  the  RTC; 

(ii)  Requesting  a  waiver  from  the 
Contractors'  Conflicts  Committee  or  its 
designee;  and 

(iii)  Including  with  the  request  any 
information  it  deems  appropriate  to 
support  the  issuance  of  a  waiver,  and 

(2)  Agreeing  that  the  contractor  will 
not  acquire  any  business  or  financial 
interest  during  the  term  of  the  contract 
which  wotild  result  in  an  organizational 
conflict  of  Interest  without  the  prior 
appnrval  of  the  Contractors'  Conflicts 
Committee  or  its  designee  and  that  if 
any  of  its  related  entities  does  sa  the 
contractor  will  promptly  notify  the 
Contractors'  Conflicts  Committee  or  its 
designee. 

(d)  Determination  required  Prior  to 
entering  Into  any  contract  the  RTC  must 
conclude,  in  writing,  that  neither  the 
contractor  nor  any  of  its  related  entities 
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has  an  orgasiisrtisaat  eoafliet  of  i 

witk  regofd  t»  dwt  CMHtrast  ar  that,  il 
suck  conflict  exists^  sngngrswat  at  tbe 
contractor  is,  nevertlwlass,  scceptabla 
undCT  the  circumstances.  Accordingly,  if 
either  the  contractor  or  a  related  entity 
has  an  organizational  conflict  of 
interest  the  matter  shall  be  decided  by 
the  Contractors'  Conflicts  Committee  or 
its  designee. 

(e)  Retention  of  information. 
Information  obtained  porsBaiif  to 
paragraf^  fb)  of  d^  sactie*  iMI  ^ 
retained  dnria;  die  teim  of  the  ooMraet 
and  for  s  period  of  two  years  folfanraig^ 
termination  er  expiration  of  tbe  contract 
cmd  shall  be  nade  available  for  review 
by  the  RTC  upon  request 

8  •'    Panonat  conflicts  afintarast 

fa)  Contractor's  responsibility.  A 
contractor  shall  ensure  that 
management  officials  and  other  persons 
wh*  sxardaa  dtacretian  witik  pegwt)  to 
work  peifonBeti  pursuaat  to  the  contract 
have  no  persottai  business,  oc  fi"°naflr 
interest  which  conflicts  with, 
responsi^ilrties  to  the  RTC 

(bj  Information  required.  At  a 
minimum,  a  contractor  shaH  obtain  ftom 
its  managemeiU  officials  and  other 
persons  the  following  raforraation  about 
the  personal,  business^  ami  fiuaucfaJ 
relationships  of  themaehrea.  Ihen- 
sponses,  and  minor  children: 

(1)  Loans  from.  empJoyment  by.  op  an 
ownership  interest  in  the  depository 
institution  whose  assets  are  the  sobfect 
of  the  contract; 

(2)  Current  vr  priur  relationsypswith 
any  other  maured  (tepository  institutioa 
as  officer,  director.  coa&oUmg 
shareholder,  or  employee; 

(3]  Financial,  business,  or  pecsonal 
relationships  with  any  person  at  entity 
who  has  an  interest  ia  the  assets  which 
are  the  subject  of  the  contract  including 
information  about  negotiations  or 
arrangements  for  future  employemnt 
with  such  person  or  entity; 

(4)  A  liat  asd  description  of  any 
instance  during  the  preceding  five  yees 
in  which  there  was  a  default  o&aay 
material  obligation  to  an  insuced 
depositary  institution  which,  in  the 
aggregate,  exceeded  $50JX)0;  and 

(5 J  Any  other  information  deemed 
necessary  by  the  RTC  because  of  the 
nature  of  the  contract. 

(c>  Certrficctian  Based  on  the 
information  obtained  pursuant  to 
paragraph  fHJ  of  this  stxtien.  tfrn 
contractor  ^t\  drifrmme  whether  SBjr 
manaBPmiMit  «ii&ciai  or  other  i)*n*o« haa 
an  interest  which  conflicts  with 
resfHQsibihties  to  t^  RTC  Tbe 
contrackr  shah,  disqnairfy  pprscms  witb 
personal  conflicts  of  nttfTesx  fro^ 
performing  work  pmnosiat  to  tl« 


contract.  If  sppcapaiatB^  the  cantractDi 
may  sack  a  arasvar  fraB  dv  Owtiaclur'a 
Caaflkta  CoouBitlec  or  its  desigace  tD 

aUowr  anpbymaat  of  as  iadiaUBai  with 
a  personal  eonfiict  of  urteaast  en  the 
coBtad  «KvL  In  addWaix  the 
comn^BrahaM  CBtify  to  the  RTC  dkat 
all  BanapBOBaiftaffidab  for  whom  no 
waiver  is  sought  have  no  business, 
personal,  er  fimocial  interest  which 
corflde  wttfe  taapoMlhillliaa  to  the  RTC 
an4,fBKtfaenaie.  ahadlestabhsh  a 
procedsre  to  awaitflr  for  iaCrresIa  which 
conflict  with  the  pezferaanca  of 
coitract  Fesp<Bi8ibihties.  At  a  miwiiiwi. 
the  contractor  shaH  reqirae  aiansgeaieat 
officials  and  other  persona  to  provide 
the  re«)uired  inforraatioB  prior  to 
empkayment  on  tbe  contract  work  Hid  to 
update  mianDatioa  within  10  days  af 
anychame. 

(d)  SatmnpjtM aot^Tcatioa.  Withia  10 
days  afts  Icwaing  of  a  mmaa^emtat 
offidalaaonfiict  of  intoest  the 
contractor  shall  notify  the  RTC  of  the 
conflict  and  titer  deacriba  te  steps  it 
has  takottD  elimiBatelkKcanBktae 
reqaest  a  waiver  from  the  Contractora' 
Conflicte  Comcuttee  or  its  designee. 

(e)  Retention  of  raformctiaxL 
Information oltfacined by  a ^ ■■■fin ilia 
from  its  maaagemeat  frfBriatf  paaaoaBt 
to  paragra^  (b)  of  dns  seetiaB  shall  be 
retained  during  tfie  term  of  tfw  Tffw^pi  t 
and  far  a  period  of  two  years  laHawiRf 
termination  or  expiratioBsf  ttacsvtxact 
and  shall  be  made  avaaablefer  rrriew 
by  the  RTC  apon  ref  oest. 

§  -dB    Gef»*rai  •tars<iara«  (or 

independent  contractof  activitiaa. 

(a)  In  connection  with  the 
performance  of  any  contract  and  during 
the  term  of  such  contract  a  cootraclor 
and  its  reliated  entities  shall  adhere  to 
the  following  standards; 

(1)  No  contractor  or  related  entity 
shall  act  for  the  RTC  in  any  matter  in 
whkh  e^her  the  contrackv  or  a  related 
entity  has  a  conflict  of  inferest  anless 
the  Contractors'  Conflicts  Committee  or 
its  designee  has  determined  that  the 
participatiea  of  the  contractor  or  related 
entity  is  appitqmate. 
'     (2)  No  contractor  er  related  entity 
shall  accept  or  solicit  for  itself  or  other 
favors,  gifts,  or  other  items  of  moaetary 
valuefrem  any  pe.'^on    *  ernty  whom 
the  coiite«ctor  K.nowft  is  seeJung  offidai 
action  frnn  the  RTC  m  cosDection  with 
the  contract  or  has  tnterR?»t»  wlacfa  may 
be  suDstanuaiiy  aftecteo  Oy  the 
performance  or  nonperfomaeee  of  te 
contractec's  auties  to  the  RTC 

(3)  No  coBtractDT  or  teiated  entity 
shall  imftropefiy  xxm  or  a  Re  w  the 
improper  une  .jt  K  i  C  property,  ae 
propeHy  oaar  which  the  uuli atlin  of 
related  entity : 


by  reason  of  the  contract,  for  iw 
personal  benefit  of  the  eon^acter.  a 
related  entity,  or  any  o^er  person  or 
enCily;antf 

(#)  Ho  contractor  shal!  make  any 
unauthorized  promise  or  commitnrent  en 
behatfoftheRTC. 

(b}  Any  hidividaal  who  arts  for  or  on 
behalf  of  the  RTC  pursuant  to  a  contract 
or  any  other  agreement  shall  be  deemed 
a  public  offictal  for  purposes  of  la  U.S.C 
201.  That  statute  generally  prohibits  the  ' 
direct  or  indirect  acceptance  by  a  public 
official  of  anything  of  value  in  rctwn  for 
being  influenced  in.  or  because  oC.  an 
official  act  Vieiatocs  arc  sul^ect  to 
criminal  penal  tirn 

(c)  In  their  daalmgs  wkh  die  RTC 
contractors  are  8tib}ecl  tol»  U.S.C 
1001.*  Upon  reec4»  tit  information 
indicating  that  any  pcnen  or  entity  has 
violated  any  provision  of  title  1ft al  the 
U.S.  Code  or  other  provision  of  criminal 
law.  the  RTC  shaft  transmit  sncb 
inCormaftion  to  the  Department  of  )aatice. 

fi -9    LAnftaHens  ea  concuwant  and 

subsequaiit  ac!l<>«Hsa. 

(a)  Avoiding  asdae  advantage.  The 
RTC  has  determined  that  contractoca 
performing  acrvicea  for  the  RTC  oiay 
have  an  undue  advantage  over 
competitors  if  they  seek  additional 
contracts  with  the  RTC  or  with  thiid 
parties  which  relate  to  work  being 
performed  or  already  performed  for  the 
RTC  To  prevent  such  advaatage, 
restrictions,  dependent  on  the  scope  af 
contractual  responsibilities,  mast  be 
imposed  on  the  concurrent  and 
subsequent  activities  of  contractors. 
Accordingly,  the  following  restrictieoa 
shall  spp^  unless  waived  by  the 
Contractors'  Conflicts  Ccramittee  or  its 
designee:  * 

(1)  A  eonteactar  engaged  by  Ihe  RTC 
to  develop  a  plan  of  action  cflaoasninga 
specific  insured  institation  caonet  enter 
into  any  subsequent  contract  with  the 
RTC  to  implement  its  m  iimiiwailaHiiin 
or  assist  others  in  regard  to  aach 
contract 

(2)  A  contractar  eagafied  by  the  RTC 
to  Bianage.  laaan.  anhnk^  ar  estnMiib  a 
sales  price  for  sn  asset  or  gronp  of 
assets  cannot  enter  into  any  subsequent 
contract  mth  the  RTC  to  pwrchase  that 
asset  or  assets  ar  assist  seneone  other 
than  the  RTC  aetkktg  •»  pnrchaee  that 
asset  or  tfiese  assets  from  tfie  RTC  and 


•Sec 

making  of , 
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(3)  A  contractor  cannot  act  for  the 
RTC  in  the  same  particular  matter  in 
which  it  or  a  related  entity  has  a 
business  or  flnancial  interest  unless  the 
entities  are  screened  from  one  another 
in  a  manner  satisfactory  to  the  RTC. 

(b)  Applicability  to  related  entities. 
The  restrictions  in  paragraph  (a)  of  this 
section  shall  apply  to  related  entities  of 
the  contractor  unless  determined 
otherwise  by  the  Contractors'  Conflicts 
Committee  or  its  designee. 

§ .10    Communications  with  RTC 

emptoyeas. 

(a)  Prohibitions.  During  the  course  of 
any  procurement  by  the  RTC  (including 
any  procurement  using  procedures  other 
than  competitive  procedures),'  a 
competing  contractor,  its  related 
entities,  and  employees,  representatives, 
agents,  or  consultants  of  the  competing 
contractor  or  its  related  entities  shall 
not: 

(1)  Directly  or  indirectly  make  any 
offer  or  promise  of  future  employment  or 
business  opportunity  to,  or  engage 
directly  or  indirectly  in  any  discussion 
of  future  employment  or  business 
opportunity  with,  any  RTC  employee 
with  personal  or  direct  responsibility  for 
that  procurement,  and  competing 
contractors  who  wish  to  discuss 
employment  opportunities  with  an 
employee  should  inquire  prior  to 
engaging  in  such  discussions  whether 
the  employee  has  personal  or  direct 
responsibility  for  the  procurement  in 
which  the  contractor  will  be  or  is 
competing;  • 

(2)  Offer,  give,  or  promise  to  offer  or 
give,  directiy  or  indirectly,  any  money, 
gratuity,  or  other  thing  of  value  to  any 
RTC  employee,  except  as  permitted  by 
rules  of  the  RTC;  '  or 

(3)  Solicit  or  obtain,  directly  or 
indirectly,  from  any  RTC  employee, 
prior  to  die  award  of  the  contract,  any 
proprietary  or  source  selection 
information  regarding  such  procurement. 

(b)  Competing  contractor.  For 
purposes  of  this  section,  "competing 


*  The  "couTM  of  a  procurement"  U  deHned  at  the 
period  beginning  witli  the  development  preparation, 
and  issuance  of  a  procurement  solicitation  and 
concluding  with  the  qualification,  award, 
modificatioa  or  extension  of  a  contract 

*  Employees  who  have  no  personal  or  direct 
responsibility  for  the  procurement  may  engage  in 
employment  discussions  if  Ihey  disqualify 
themselves  from  subsequent  participation  in  any 
matter  in  which  the  contractor  has  an  interest.  See 
13  U.S.C  20e(a)  and  12  CFR  336.15(b). 

^  Employees  of  the  FDIC  are  prohibited  from 
soliciting  or  accepting  anything  of  value  from 
anyone  having  business  with  the  RTC  or  the  FDIC. 
See  12  CFR  336^  Regulations  applicable  to  RTC 
employees  shall  be  no  l<?ss  stringent.  See  section 
21A(p)(2)  of  the  Federal  Home  Loan  Bank  Act  12 
U.S.C.  1421 «( seq.,  as  amended  by  section  501  of 
FIRREA. 


contractor"  with  respect  to  any 
procurement  (including  a  procurement 
using  procedures  other  than  competitive 
procedures)  means  any  entity  that  is,  or 
is  reasonably  likely  to  become,  a 
competitor  for  or  recipient  of  a  contract 
or  subcontract  under  such  procurement, 
and  includes  any  other  person  acting  on 
behalf  of  such  entity. 

(c)  Certification.  The  RTC  shall  not 
award  a  contract  for  the  procurement  of 
services  to  any  competing  contractor  or 
agree  to  a  modiHcation  of  a  contract 
unless  the  officer  or  employee  of  the 
competing  contractor  responsible  for  the 
bid,  offer,  or  proposal  submits  with  it  a 
written  certification  that: 

(1)  The  officer  or  employee  is  aware 
of  the  prohibitions  of  paragraph  (a)  of 
this  section  and.  to  the  best  of  that 
officer's  or  employee's  knowledge  and 
belief,  he  or  she  has  no  information 
concerning  a  violation  or  possible 
violation  of  paragraph  (a)  of  this  section; 
and 

(2)  Each  officer,  employee,  agent, 
representative,  and  consultant  of  such 
competing  contractor  who  participated 
personally  and  substantially  in  the 
preparation  and  submission  of  such  bid. 
offer,  proposal,  or  modification  of  such 
contract  has  certified  to  the  responsible 
officer  or  employee  that  he  or  she: 

(i)  Is  familiar  with  and  will  comply 
with  the  requirements  of  paragraph  (a) 
of  this  section;  and 

(ii)  Has  no  information  of  any 
violations  or  possible  violations  of 
paragraph  (a)  of  this  section  and  will 
report  immediately  to  the  officer  or 
employee  of  the  competing  contractor 
responsible  for  the  bid,  offer,  or 
proposal  for  any  contract  or 
modification  of  such  contract  any 
subsequently  gained  information 
concerning  a  violation  or  possible 
violation  of  paragraph  (a)  of  this  section. 

S .11    Confidantiality  of  informatioa 

(a)  Nonpublic  information  defined. 
Any  information  identified  by  the  RTC 
as  confidential  shall  be  deemed  to  be 
nonpublic  until  the  RTC  determines 
otherwise,  in  writing,  or  the  information 
becomes  part  of  the  body  of  public 
information  frt)m  a  source  other  than  the 
contractor. 

(a)  Prohibitions.  The  contractor  and 
its  related  enQties  are  prohibited  from: 

(1)  Disclosing  nonpublic  information 
to  anyone  except  as  required  to  perform 
the  contractor's  obligations  pursuant  to 
the  contract;  and 

(2)  Using  or  allowing  the  use  of  any 
nonpubhc  information  to  further  a 
private  interest  or  in  a  manner  other 
than  as  contemplated  by  the  contract 

(c)  Contractor's  responsibility.  The 
contractor  is  required  to  take 


appropriate  measures  to  ensure  the 
confidentiality  or  nonpublic  information 
and  to  prevent  its  inappropriate  use.  At 
a  minimum,  such  measure  shall  include: 

(1)  Notifying  all  employees,  related 
entities,  subcontractors,  and  other 
persons  to  whom  the  contractor  may 
need  to  disclose  nonpublic  information 
to  perform  its  responsibilities  under  the 
contract  of  the  requirement  of 
conHdentiality  and  limitations  as  to  the 
use  of  nonpublic  information;  and 

(2)  Requiring  each  person  to  whom 
nonpublic  information  is  provided  to 
execute  a  certification  that  such  person 
understands  the  limitations  on 
disclosure  and  use  and  will  maintain  the 
confidentiality  of  the  information  and 
not  use  it  other  than  as  contemplated  by 
the  contract. 

S  .12    Source  telectkNi  information. 

(a)  Prohibition.  During  the  conduct  of 
any  procurement  by  the  RTC  no  person 
who  is  given  authorized  or  obtains 
tmauthorized  access  to  source  selection 
information  regarding  the  procurement 
shall  knowingly  disclose  such 
information,  directly  or  indirectly,  to  any 
person  other  than  a  person  authorized  to 
receive  such  information  by  the 
Executive  Director  of  the  RTC  his  or  her 
designee,  or  the  RTC's  contracting 
officer. 

(b)  Permitted  disclosures.  The 
Executive  Director  of  the  RTC  his  or  her 
designee,  or  the  RTC's  contracting 
officer,  in  accordance  with  internal 
procedures  developed  by  the  RTC  may 
authorize  persons  or  classes  of  persons 
to  obtain  access  to  proprietary  or  source 
selection  information  when  access  is 
essential  to  the  conduct  of  the 
procurement. 

S .13    Um  of  consultants. 

(a)  Contingent  fees.  Contractors  are 
prohibited  from  obtaining  the  services  of 
a  consultant  or  advisor  to  assist  in 
obtaining  a  contract  with  the  RTC 
pursuant  to  an  agreement  in  which 
payment  of  the  consultant  or  advisor 
would  be  contingent  on  the  contractor 
obtaining  the  contract. 

(b)  Disclosure.  When  submitting  any 
bid,  offer,  or  proposal  to  the  RTC,  a 
contractor  shall  include  information 
about  payments,  agreements  to  pay  or 
arrangements  for  obtaining  the  services 
(other  than  engineering,  technical,  legal, 
and  accounting  services)  of  consultants 
or  advisors  to  assist  in  obtaining  the 
contract  that  were  made  by  the 
contractor  or  a  related  entity. 
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8 kH   Rassissioit  of  contracts; 

(1)  Circumstances  permitting 
rescission.  The  RTC  may  resdnd  any 
contract  if: 

(1)  There  is  a  failure  to  disclose  a 
material  fact  to  the  RTC 

(2)  The  contractor  would  be 
prohibited  from  contracting  with  the 
RTC  by  5  I506.5(al: 

(3)  Any  person  or  related  entity  has 
been  subject  to  a  final  enforcement 
action  by  any  federal  banking  agencyr 

(4)  There  is  any  material  chaage  in  the 
representations  or  certifications 
provided  to  the  RTC  ander  {  1506.4; 

(5)  There  arises  a  personal  or 
organizational  conflict  of  interest  not 
waived  by  the  Contractors'  Conflicts 
Committees  or  its  designee;  or 

(6)  There  is  violation  of  any  provision 
of  these  regulations. 

(b)  Contractor  liability.  In  those 
situations  m  which  the  RTC  detommes 
that  rescission  of  a  contract  pursuant  to 
paragraph  (a)  of  this  section  is 
appropriate,  the  RTC  may  seek  damages 
from  the  contractor  or  si^contractor 
whose  actions  caused  the  rescission  as 
well  as  pursue  any  additional  rights  and 
remedies  provided  by  law. 

(c)  Pennanent  bar.  Contractors  whose 
contracts  with  the  RTC  have  been 
rescinded  pursuant  to  paragraph  (a)  of 
this  section  shall  be  deemed  ineligible  to 
enter  into  further  contracts  with  the 
RTC.  This  ineligibihty  shall  apply  to 
related  entities  of  the  contractor,  unless 
determined  otherwise  by  the 
Contractors'  Conflicts  Committee. 


Proposed  Adoption  of  the  Common  Rule 

The  agency  specific  proposed 
adoption  of  the  proposed  common  rule, 
which  appears  at  die  end  of  the  common 
preamble,  appears  below: 

OVERSIGHT  BOARD 

12  CFR  Part  1506 

List  of  Subjects  ia  12  GFR  Part  1506 

Conflict  of  interests,  Government 
contracts. 

Chapter  XV  of  title  12  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 
Daniel  P.  Kearney, 

President  and  Chief  Executive  Officer. 
Oversight  Board. 

1.  Subchapter  A  is  added  to  chapter 
XV.  The  subchapter  heading  reads  as 
follows: 

SUBCHAPTER  A— GENERAL  PROVISIONS 

2.  Part  1506  is  added  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 


PART  tSOe-OUALIFICATlON  OF, 
ETHICAL  STANDARDS  OF  CONDUCT 
FOR,  AND  RESTRCnONS  OH  THE 
USE  OF  CONFIDENTIAL 
INFORMATION  BY  INDEPENDENT 
CONTRACTORS 

Sea 

1506.1  Authority,  purpose,  and  scope. 

1505.2  DeGnitions. 

1506.3  Contractors'  Conflicts  Committee 
and  Outside  Coujuel  Conflicts 
Conunittee. 

1508.4-1506.5    [Reserved! 

1506.0    Orgairiratitjnat  confRcts  of  interest. 

1506.7  I^rsonal  conflicts  of  interest. 

1506.8  General  standards  for  independent 
contractor  activities. 

1506.9  Limitations  on  coaciurent  and 
subsequent  activities. 

1506.10  Comnumications  with  RTC 
employees. 

1506.11  Confidentiality  of  infarmaticn. 

1506.12  Source  selection  information. 

1506.13  Use  of  consultants. 

1506.14  Rescission  of  contracts. 

Authority:  12  U5.C.  1441a(aKl3)  and 
(P)(1)(B).  (3).  (6).  and  (7). 

3.  Part  1506  is  further  amended  by 
adding  9  1506.4  and  i  1506.5  to  read  as 
follows: 

9  1 506.4    Qualincafion  of  corrtractors. 

(a)  Requirements.  The  RTC  shall  not 
enter  into  a  contract  with  any  contractor 
unless  the  contractor  and  its  related 
entities  meet  nunimum  standaids  of 
competence,  integrity,  fitness,  and 
experience.  In  addition  to  presenting 
evidence,  on  a  ktrra  or  forms  to  be 
furnished  by  the  RTC  for  that  purpose, 
of  competence  and  experience,  the 
contractor  shall  provide  a  list  of  any 
instance  during  the  preceding  five  years 
in  which  there  was  a  default  oo  any 
material  obligation  to  an  insured 
depository  institution  which,  ia  the 
aggregate,  exceeded  $50,000,  and  shall 
be  required  to  certify  to  the  following 
items: 

(1)  That  the  contractor  and  each  of  its 
related  entities  has  all  necessary 
licenses,  permits,  and  approvals  to 
permit  it  to  carry  out  its  obligations 
under  the  contract; 

(2)  That  neither  the  contractor  nor  any 
of  its  related  entities  has  been  convicted 
of  a  felony; 

(3)  That  neither  the  contractor  nor  any 
of  its  related  entities  has  been  removed 
from,  or  prohibited  from  participating  in 
the  affairs  of,  any  insured  depository 
institution  pursuant  to  any  final 
enforcement  action  by  any  federal 
banking  agency; 

(4)  That  neither  the  contractor  nor  any 
of  its  related  entities  has  demonstrated 
a  pattern  or  practice  of  defalcation 
regarding  obligations  to  insured 
depository  institutions; 


(6)  Tfcat  neidier  the  confraetor  nor  any 
of  its  related  entities  has  caused  a 
sabstontial  loss  to  the  federal  deposrt 
insurance  fimds; 

(6J  That  neither  the  coirtractor  nor  any 
of  its  related  entities: 

0)  Is  currently  a  party  to  an 
administrative  or  judicial  proceetfing  in 
which  any  of  thera  is  alleged  to  have 
engaged  in  fraudulent  activity  or  has 
been  charged  with  the  commisston  of  a 
felony  or  which  seeks  a  remedy  that 
would  prevent  or  materially  interfere 
with  its  abihty  to  perform  on  the 
contract,  or 

(ii)  Is  subject,  to  their  knowledge,  to 
an  administrative  or  criminal 
investigation  relating  to  fraudulent 
activity  or  the  commission  of  a  ieXavY, 

(7)  That  during  the  past  five  years, 
neither  the  contractor  nor  any  of  its 
related  entities  has  been  held  liable  for 
fraud,  (fishonesty,  misrepresentation,  or 
breach  of  fiduciary  duty  where  the 
damages  awarded  exceeded  the  lesser 
of  50  percent  of  the  net  worth  of  the 
contractor  or  its  related  entities  or  10 
percent  of  the  annual  gross  revenues  of 
the  contractor  or  its  related  entities; 

(8)  That  neither  the  contractor  nor  any 
of  its  related  entities  is  currently 
excluded  from  federal  procurement  or 
nonprocurement  programs; 

(9)  That  neither  (he  contractor  nor  any 
of  its  related  entities  is  subject  to  an 
unsatisfied  final  judgment  in  favor  of  the 
FDIC,  the  FSLIC  an  insured  depository 
institution  under  RTCs  jurisdiction,  or 
the  RTC: 

(10)  That  neither  the  contractor  nor 
any  of  its  related  entities  is  a  party  to  a 
lawsuit  in  which  the  FDIC  the  FSLIC  an 
insured  depository  institution  under 
RTC's  jurisdiction,  or  the  RTC  is  seeking 
recovery  of  money  or  property  from 
them  in  excess  of  $50,000;  and 

(11)  That  the  contractor  will  not 
employ  any  person  or  subcontractor  to 
perform  work  on  the  contract  who: 

(i)  Has  been  convicted  of  any  felony; 

(ii)  Has  been  removed  from,  or 
prohibited  from  participating  in  the 
affairs  of,  any  insured  depository 
institution  pursuant  to  any  final 
enforcement  action  by  any  federal 
banking  agency; 

(iii)  Has  demonstrated  a  pattern  or 
practice  of  defalcation  regarding 
obligations  to  insured  depository 
institutions; 

(iv)  Has  caused  a  substantial  loss  to 
the  federal  deposit  insurance  funds;  or 

(v)  Is  currently  in  default  on  an 
obligation  to  the  FDIC,  the  FSLIC  an 
insured  depository  institution  under  the 
RTC's  jurisdiction,  or  die  RTC 
Depending  upon  the  nature  of  the 
contract,  a  contractor  may  be  required 
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to  submit  such  additional  certirications 
or  information  with  respect  to  its 
activities  and  those  of  its  related  entities 
as  the  RTC  deems  appropriate. 

(b)  Procedures.  (1)  A  contractor  who 
caimot  furnish  any  one  or  more  of  the 
certifications  required  by  paragraph  (a] 
of  this  section  shall  provide  information 
on  the  form  or  forms  submitted  which 
fully  explains  the  circumstances  giving 
rise  to  its  inability  to  furnish  the 
certirication(s).  The  Contractors' 
Conflicts  Committee,  or  its  designee, 
will  determine  whether  a  contractor 
who  caiuiot  furnish  any  one  or  more  of 
the  certifications  required  by  paragraph 
(a)  of  this  section  is  deemed  to  meet 
minimum  standards  of  fitness  and 
integrity. 

(2)  A  contractor  may  consohdate  the 
responses  of  its  related  entities  in 
furnishing  the  certifications  required  by 
paragraphs  (a)(1)  through  (a)(ll)  of  this 
section  or  in  providing  the  information 
required  by  paragraph  (b)(l}  of  this 
section.  If  a  consolidated  response  is 
submitted,  the  contractor  shall  retain  the 
information  obtained  from  its  related 
entities  upon  which  it  relied  in  preparing 
the  certifications  during  the  term  of  the 
contract  and  for  a  period  of  two  years 
following  the  termination  or  expiration 
of  the  contract  and  shall  make  such 
information  available  for  review  by  the 
RTC  upon  request. 

(3)  Before  permitting  any  person  or 
subcontractor  to  perform  work  pursuant 
to  the  contract,  the  contractor  shall 
obtain  such  information  from  such 
person  or  subcontractor  as  will  permit  it 
to  furnish  the  certification  required  by 
paragraph  (8)(n)  of  this  section.  The 
contractor  shall  retain  the  information 
upon  which  it  relied  in  preparing  the 
ceriification  during  the  term  of  the 
contract  and  for  a  period  of  two  years 
following  the  termination  or  expiration 
of  the  contract  and  shall  make  such 
information  available  for  review  by  the 
RTC  upon  request.  Whenever  a 
contractor  receives  information 
indicating  that  the  certification  or  any 
information  upon  which  it  relied  in 
preparing  the  certification  is  incorrect  in 
any  material  respect,  the  contractor 
shall  promptly  notify  the  RTC  and  shall 


not  permit  the  person  or  subcontractor 
to  whom  the  iitformation  relates  to 
perform  work  pursuant  to  the  contract. 

S  1506.5    Disqualiflcatlon  of  contractors. 

(a)  Mandatory  ineligibility.  A 
contractor  shall  be  deemed  not  to  meet 
minimum  standards  of  fitness  and 
integrity,  and  therefore  ineligible  to 
contract  with  the  RTC,  if  the  contractor 
or  a  related  entity  has: 

(1)  Been  convicted  of  a  felony: 

(2)  Been  removed  from,  or  prohibited 
from  participating  in  the  a^airs  of  any 
insured  depository  institution  pursuant 
to  any  Hnal  enforcement  action  by  any 
federal  banking  agency; 

(3)  Demonstrated  a  pattern  or  practice 
of  defalcation  regarding  obligations  to 
insured  depository  institutions; 

(4)  Caused  a  substantial  loss  to  the 
federal  deposit  insurance  funds;  or 

(5)  Is  currently  in  default  on  an 
obligation  to  the  FDIC,  the  FSUC,  an 
insured  depository  institution  imder  the 
RTC's  jurisdiction,  or  the  RCT. 

(b)  Notification  of  mandatory 
ineligibility.  A  contractor  deemed 
ineligible  to  contract  with  the  RTC 
pursuant  to  paragraph  (a)  of  this  section 
will  be  advised  of  its  ineligibility  and  of 
the  basis  for  such  determination  not 
later  than  30  days  after  its  ineligibility  is 
determined. 

(c)  Discretionary  disqualification.  The 
RTC  may  determine  that  a  contractor, 
not  subject  to  mandatory  ineligibility 
pursuant  to  paragraph  (a)  of  this  section, 
nevertheless  does  not  meet  minimum 
standards  of  fitness  and  integrity  to 
perform  work  for  the  RTC  because  the 
past  activities  of  the  contractor  or  a 
related  entity  warrant  such 
determination.  A  decision  to  disqualify  a 
contractor  shall  be  within  the  sole 
discretion  of  the  RTC  with  no  right  of 
review. 

(d)  Notification  of  discretionary 
disqualification.  After  determining  that 
a  contractor  should  be  disqualified 
pursuant  to  paragraph  (c)  of  this  section, 
the  RTC  shall  notify  the  contractor  in 
writing  of  its  determination  and  of  the 
reason  for  such  determination  not  later 
than  30  days  after  the  determination  is 
made. 


RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1606 

List  of  Subjects  in  12  CFR  Part  1606 

Conflict  of  interests,  Government 
contracts. 

Title  12  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  IBth  day  of 
November  1989. 

Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr., 
Executive  Secretary. 

1.  Chapter  XVI  is  established.  The 
chapter  heading  reads  as  follows: 

CHAPTER  XVI— RESOLUTION  TRUST 
CORPORATION 

2.  Part  1606  is  added  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 

PART  1606-QUAUFICATION  OF, 
ETHICAL  STANDARDS  OF  CONDUCT 
FOR,  AND  RESTRICTIONS  ON  THE 
USE  OF  CONFIDENTIAL 
INFORMATION  BY  INDEPENDENT 
CONTRACTORS 


1606.1  Authority,  purpose,  and  scope. 

1606.2  Definitiona. 

1606.3  Contractors'  Conflicts  Committee 
and  Outside  Counsel  Conflicts 
Committee. 

1606.4-1606.5    [Reserved] 

1606.6  Organizational  conflicts  of  interest. 

1606.7  Personal  conflicts  of  interest 

1606.8  General  standards  for  independent 
contractor  activities. 

1606.9  Limitations  on  concurrent  and 
subsequent  activities. 

1606.10  Communications  with  RTC 
employees. 

1606.11  Confldentiality  of  information. 

1606.12  Source  selection  information. 

1606.13  Use  of  consultants. 

1606.14  Rescission  of  contracts. 

Authority:  12  U.S.C.  1441a(b)(12)  and 
(pldKB).  (3).  and  (7). 
[FR  Doc.  89-27865  Filed  11-27-89;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Federal  Prison  Industries,  Inc. 
28  CFR  Part  301 

Innoate  Accident  Compensation 

agency:  Federal  Prison  Industries,  Inc., 
Bureau  of  Prisons,  Justice. 
action:  Proposed  rule. 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  revise  its 
regulations  on  Inmate  Accident 
Compensation.  The  regulations  are 
rewritten  and  reorganized.  Major 
changes  include  setting  the  standard 
rate  of  payment  of  lost-time  wages  at 
75%;  adding  the  ability  to  terminate  lost- 
time  wages  if  the  recipient  is  placed  into 
Disciplinary  Segregation;  modifying  time 
parameters  for  filing  a  claim;  adding 
review  provisions  similar  to  those  found 
in  other  compensation  programs:  and 
providing  for  suspension  of  benefits 
upon  subsequent  incarceration.  These 
changes  are  designed  to  improve  the 
efficient  operation  of  the  Inmate 
Accident  Compensation  program. 
DATES:  Comments  by  January  12, 1990. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  760,  320  First 
Street  NW..  Washington.  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  telephone  (202)  724- 
3062. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  proposing 
amendments  to  its  final  rule  on  Inmate 
Accident  Compensation.  A  final  rule  on 
this  subject  was  pubhshed  in  the 
Federal  Register  June  12, 1981  (46  PR 
31206  et  seq.),  and  was  amended 
October  22, 1982  (47  FR  47172  et  seq.). 
The  current  proposed  amendment 
restructures  the  part  into  three  separate 
subparts  to  improve  clarity  and 
organization.  In  subpart  A  (General),  a 
section  on  definitions  is  added.  In 
subpart  B  (Lost-Time  Wages),  the 
standard  rate  of  payment  of  lost-time 
wages  is  set  at  75%.  This  eliminates  the 
need  for  staff  to  make  a  determination 
of  dependent  support.  The  subpart  also 
adds  the  ability  to  terminate  lost-time 
wages  if  the  recipient  is  placed  into 
Disciplinary  Segregation.  Subpart  C 
(Compensation  for  Work-Related 
Physical  Impairment  or  Death)  modifies 
the  time  parameters  for  filing  a  claim.  A 
claim  could  be  filed  no  more  than  45 
days  prior  to  the  date  of  an  inmate's 
release,  but  no  less  than  15  days  prior  to 
the  release  date.  This  modification 
provides  a  15  day  period  prior  to  release 
in  which  the  claimant  may  be  examined 
by  Bureau  medical  staff.  A  section  on 


review  of  entttiement  is  added.  This 
sectioo  provides  that  each  monthly 
compensation  recipient  shall  be  required 
to  submit  to  periodic  medical 
examinations  to  determine  the  current 
status  of  their  physical  impairment.  It 
also  provides  for  a  reduction  in 
compensation  benefits  where  excessive 
income  is  received  by  the  claimant.  The 
subpart  also  provides  for  suspension  of 
benefits  where  a  monthly  compensation 
recipient  is  subsequently  incarcerated. 
Finally,  the  subpart  incorporates  a  title 
change  from  "Associate  Commissioner" 
to  "Chief  Operating  Officer." 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  Room  780,  320 
First  Street  NW.,  Washington,  DC  20534. 
Comments  received  during  the  comment 
period  will  be  considered  before  final 
action  is  taken.  The  proposed  rule  may 
be  changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  After  review  of  the 
law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  301 

Prisoners. 
).  Michael  Quinlan, 

Director,  Bureau  of  Prisons. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  28  CFR  chapter  III 
by  revising  part  301  as  follows: 

PART  301— INMATE  ACCIDENT 
COMPENSATION 

Subpart  A— Ceoerai 

Sec. 

301.101  Purpose  and  scope. 

301.102  Definitions. 

301.103  Inmate  work  assignments. 

301.104  Madicai  attention. 

301.105  fairestigation  and  report  of  injury. 

301.106  Repetitioiu  accidents. 

Subpart  B— l.est-Tlme  Wages 

301.201  Determination  of  work-relatedness. 

301.202  Payment  of  lost-time  wages. 

301.203  Continuation  of  lost-time  wages. 

301.204  Appeal  of  determination. 

Subpart  C—Compensatlon  tor  Worli- 
Related  Ptiysical  Impairment  or  Death 

301.301  Compensable  and  noncompensable 
injuries. 

301.302  Work-related  death. 

301.303  Time  parameters  for  Tiling  a  clahn. 

301.304  Representation  of  daimatiL 

301.305  Initial  determination. 

301.306  Appeal  of  determinaUon. 


301.307  Notice,  time  and  place  of  committee 
action. 

301.308  Committee  reconsideration. 

301.309  In-person  hearing  before  the 
committee. 

301.310  Witnesses. 

301.311  Expenses  associated  with 
appearance  at  committee  hearing. 

301.312  Notice  of  committee  determination. 

301.313  Chief  Operating  Officer  review. 
301 J14    Establishing  the  amount  of  award. 

301.315  Review  of  entitlement. 

301.316  Subsequent  incarceration  of 
compensation  recipient. 

301.317  Medical  treatment  following 
release. 

901.318  Civilian  compensation  laws 
distinguished. 

301 .310    Exclusiveness  of  remedy. 

Aoltiarity:  18  U.S.C.  4126,  28  CFR  0.99.  and 
by  resolution  of  the  Board  of  Directors  of 
Federal  Prison  Industries,  Inc. 

Subpart  A— General 

(301.101    Purpose  and  scope. 

Pursuant  to  the  authority  granted  at  18 
U.S.C.  4126,  the  procedures  set  forth  in 
this  part  govern  the  payment  of  accident 
compensation,  necessitated  as  the  result 
of  work-related  injuries,  to  federal 
prison  inmates  or  their  dependents. 
Compensation  may  be  awarded  via  two 
separate  and  distinct  programs: 

(a)  Inmate  Accident  Compensation 
may  be  awarded  to  former  federal 
irunates  or  their  dependents  for  physical 
impairment  or  death  resultant  from 
injtuies  sustained  while  performing 
work  assignments  in  Federal  Prison 
Industries,  Inc.,  or  in  institutional  work 
assignments  involving  the  operation  or 
maintenance  of  a  federal  correctional 
facility;  or, 

(b)  Lost-time  wages  may  be  awarded 
to  inmates  assigned  to  Federal  Prison 
Industries,  Inc.,  or  to  paid  institutional 
work  assignments  involving  the 
operation  or  maintenance  of  a  federal 
correctional  facility  for  work-related 
injuries  resulting  in  time  lost  from  the 
work  assignment. 

1 301.102    Definitions. 

(a)  For  purposes  of  this  part,  the  term 
"work-related  injury"  shall  be  defined  to 
include  any  injury,  including 
occupational  disease  or  illness, 
proximately  caused  by  the  actual 
performance  of  the  inmate's  work 
assignment. 

(b)  For  purposes  of  this  part,  the  term 
"release"  is  defined  as  the  removal  of  an 
inmate  from  a  Bureau  of  Prisons 
correctional  facility  upon  expiration  of 
sentence,  parole,  or  transfer  to  a 
commnnity  corrections  center  or  other 
non-federal  facility,  at  the  conclusion  of 
the  period  of  confinement  in  which  the 
iajiu7  occurred. 


Fedml 


(c)  For  purposes  of  this  part  the  term 
"dependent"  is  defined  as  the  legally 
recognized  spouse  or  child  of  an  inmate 
for  whose  support  the  inmate  is  legally 
responsible  In  whole  or  part. 

S  301.103    Inmate  work  assignments. 

The  unit  team  of  each  hunate,  which 
ordinarily  designates  work  assignments, 
or  whoever  makes  insututional  work 
assignments,  shall  review  appropriate 
medical  records,  presentence  reports, 
admission  summaries,  and  all  other 
available  information  prior  to  the 
designation  of  an  inmate  to  a  work 
assignment  in  an  effort  to  preclude  the 
assignment  of  an  inmate  to  a  work 
assignment  not  compatible  with  the 
inmate's  physical  ability  or  condition. 

8301.104    Medical  attention. 

Whenever  an  inmate  worker  is  injured 
while  in  the  performance  of  assigned 
duty,  regardless  of  the  extent  of  the 
injury,  the  inmate  shall  immediately 
report  the  injury  to  his  official  work 
detail  supervisor.  The  work  detail 
supervisor  shall  immediately  secure 
such  first  aid,  medical,  or  hospital 
treatment  as  may  be  necessary  for  the 
proper  treatment  of  the  injured  inmate. 
First  aid  treatment  may  be  pro\'ided  by 
any  knowledgeable  individual.  Medical, 
surgical,  and  hospital  care  shall  be 
rendered  under  the  direction  of 
institution  medical  staff.  Refusal  by  an 
inmate  worker  to  accept  such  medical, 
surgical,  hospital  or  first  aid  treatment 
recommended  by  medical  staff  may 
result  in  denial  of  any  claim  for 
compensation  for  any  impairment 
resulting  from  the  injury. 

i  301.10S    Investigation  and  report  of 
Injury. 

(a)  After  initiating  neCessary  action 
for  medical  attention,  the  work  detail 
supervisor  shall  immediately  secure  a 
record  of  the  cause,  nature,  and  exact 
extent  of  the  injury.  The  work  detail 
supervisor  shall  complete  a  BP-140, 
Injury  Report  (Inmate),  on  all  injuries 
reported  by  the  inmate,  as  well  as 
faijuries  observed  by  staff.  The  injury 
report  shall  contain  a  signed  statement 
from  the  inmate  on  how  the  accident 
occurred  The  names  and  statements  of 
all  staff  or  inmate  witnesses  shall  be 
included  in  the  report.  If  the  injiuy 
resulted  from  the  operation  of 
mechanical  equipment  an  identifying 
description  or  photograph  of  the 
machine  or  instrument  causing  the 
injury  shall  be  obtained,  to  include  a 
description  of  all  safety  equipment  used 
by  the  injured  inmate  at  the  time  of  the 
injury.  Staff  shall  provide  the  inmate 
with  a  copy  of  the  injiuy  report  Staff 
shall  then  forward  the  original  and 
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remaining  copies  of  the  injury  report  to 
the  institutional  safety  manager  for 
review, 

(b)  The  institution  safety  manager 
shall  ensiu«  that  a  medicaJ  description 
of  the  injury  is  included  on  the  BP-140 
whenever  the  injury  is  such  as  to  require 
medical  attention.  The  institution  safety 
manager  shall  also  ensure  that  the 
appropriate  sections  of  BP-140,  Page  2, 
Injury— iost-Time  Follow-Up  Report 
are  completed  and  that  all  reported 
work  Injuries  are  properly  documented. 

§301.106    Repetitious  accidents. 

If  an  inmate  worker  is  involved  in 
successive  accidents  on  a  particular 
work  site  in  a  comparatively  short 
period  of  time,  regardless  of  whether 
injury  occurs,  and  the  circumstances  of 
the  accidents  indicate  an  awkwardness 
or  ineptitude  that  In  the  opinion  of  the 
inmate's  wgrk  supervisor,  implies  a 
danger  of  further  accidents  in  the  task 
assigned,  the  inmate  shall  be  assigned  to 
another  task  more  suitable  to  the 
inmate's  ability. 

Sut>part  B— Lost-Time  Wages 

S  301.201    Determination  of  worl(- 
reiatednes*. 

(a)  When  the  institution  safety 
manager  receives  notice,  or  has  reason 
to  believe,  a  work-related  injury  may 
result  in  time  lost  from  the  work 
assignment,  he  or  she  shall  present  BP- 
140,  Pages  1  and  2  (with  the  appropriate 
sections  completed)  to  the  Institution 
Safety  Committee  at  the  Committee's 
next  regularly  scheduled  meeting.  The 
Safety  Committee  shall  make  a 
determination  of  the  injury's  work- 
relatedness  based  on  the  available 
evidence  and  testimony.  The 
determination  shall  be  recorded  on  BP- 
140,  Page  2,  a  copy  of  which  shall  be 
provided  to  the  inmate. 

(b)  A  determination  of  work- 
relatedness  for  purposes  of  awarding 
lost-time  wages  is  not  confirmation  on 
the  validity  of  any  subsequent  claim  to 
receive  compensation  for  work-related 
physical  impairment  or  death. 

S  301.202    Payment  of  lost-time  wage*. 

(a)  An  inmate  worker  may  receive 
lost-time  wages  for  the  number  of 
regular  woric  hours  absent  from  work 
due  to  injury  sustained  in  the 
performance  of  the  assigned  work. 

(b)  Lost-time  wages  are  paid  for  time 
lost  in  excess  of  three  consecutively 
scheduled  workdays.  The  day  of  injury 
is  considered  to  be  the  first  workday 
regardless  of  the  time  of  injury. 

(c)  An  iiunate  may  receive  lost-time 
wages  at  the  rate  of  75%  of  the  standard 


hourly  rate  of  the  iiunate's  regular  woik 
assignment  at  the  time  of  the  injury. 

{301.203    Continuation  of  iost-tim*  wages. 

(a)  Once  approved,  the  inmate  shall 
receive  lost-time  wages  until  the  iiunate: 

(1)  Is  released: 

(2)  Is  transferred  to  another  institution 
for  reasons  unrelated  to  the  work  Injtuy, 

(3)  Returns  to  the  pre-injury  work 
assignment 

(4)  Is  reassigned  to  another  work  area 
or  program  for  reasons  unrelated  to  the 
sustained  work  injury,  or  is  placed  into 
Disciplinary  Segregation;  or, 

(5)  Refuses  to  rettrni  to  a  regular  work 
assigrunent  or  to  a  lighter  duty  work 
assignment  after  medical  certification  of 
fitness  for  such  duty. 

(b)  An  inmate  medically  certified  as 
fit  for  return  to  work  shall  sustain  no 
monetary  loss  due  to  a  required  change 
in  work  assignment  Where  there  is  no 
light  duty  or  regular  work  assignment 
available  at  the  same  rate  of  pay  as  the 
inmate's  pre-injury. work  assignment  the 
difference  shall  be  paid  in  lost-time 
wages.  Lost-time  M-'ages  are  paid  until  a 
light  duty  or  regular  woric  assignment  at 
the  same  pay  rate  as  the  inmate's  pre- 
Injury  work  assignment  is  available. 

S  301.204    Appeal  of  determination. 

An  inmate  who  disagrees  with  the 
decision  regarding  payment  of  lost-time 
wages  may  appeal  that  decision 
exclusively  through  the  Administrative 
Remedy  Procedure.  (See  28  CFR  part 
542.) 

Subpart  C— Compensation  for  Wortc* 
Related  Ptiysical  Impairment  of  Death 

(301.301    Compensat>ie  and 
noncompensable  Injuries. 

(a)  No  compensation  for  work-related 
injuries  resulting  in  physical  impairment 
shall  be  paid  prior  to  an  inmate's 
release. 

(b)  Compensation  may  only  be  paid 
for  work-related  injuries  of  claims 
alleging  imporper  medical  treatment  of  a 
work-related  injury.  This  ordinarily 
includes  only  those  injuries  suffered 
during  the  performance  of  an  inmate's 
regular  work  assignment.  However, 
injuries  suffered  during  the  performance 
of  voluntary  wot4c  in  the  operation  or 
maintenance  of  the  institution,  when 
such  work  has  been  approved  by  staff, 
may  also  be  compensable. 

(c)  Compensation  is  not  paid  for 
injuries  sustained  during  participation  in 
institutional  programs  (such  as  programs 
of  a  social,  recreational,  or  conununity 
relations  nature)  or  from  maintenance  of 
one's  own  Uvlng  quarters.  Furthermore, 
compensation  shall  not  be  paid  for 
injuries  suffered  away  from  the  work 
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locatioa  («.g.,  while  tite  daimairt  is  going 
to  or  leavmf  weric.  or  going  to  or  coming 
from  lunch  outside  of  the  worlc  sUtioa 
or  area). 

(d)  Injuries  sustained  by  inmate 
workers  willfully  or  with  intent  to  injure 
someone  else,  or  injuries  suffered  in  any 
activity  not  related  to  the  actual 
performance  of  the  work  assignment  are 
not  compensable,  and  no  claim  for 
compensation  for  such  injuries  will  be 
approved.  WiHfol  violation  of  mles  and 
regnlations  may  result  in  denial  of 
compensation  for  any  resulting  injmy. 


1 301.302     M»ork-reiat*d< 

A  claim  for  coafaosation  as  ttie  remdt 
of  work-relat84l  death  may  be  filed  by  • 
dependent  of  the  deceaaed  inmate  op  to 
one  year  alter  the  kuMte's  woiic-related 
deadi.  The  claim  ^ail  be  submitted 
directly  to  tiie  Claims  ffitwihwr.  Faderml 
Bureau  of  Priaona,  320  Ftaat  Street  NW.. 
Washington.  DC  20SM. 

}30tJ03    TtaM  panoMtars  for  flUng  a 
daim. 

(aj  No  more  than  45  days  prior  to  the 
date  of  an  inmate's  release,  but  no  leea 
than  15  days  prior  to  this  date,  each 
Inmate  wIkj  feels  that  a  residual 
physical  impairment  exists  as  a  result  of 
an  Industrial  or  inrttntiaii  work-related 
injury  afaaQ  s«himt  a  FPl  Fonn  43. 
Inmate  Claim  for  Compeatetiaa  on 
Account  of  Work  Injury.  Aesistaaoe  wiU 
be  given  the  inmate  to  properly  prepare 
the  claim,  if  tiie  inmate  wishes  to  file.  In 
each  case  a  definite  statement  shall  be 
made  by  the  claimant  as  to  the 
impairmeirt  caused  by  the  alleged  injery. 
The  completed  claim  form  rfiaU  be 
submitted  to  the  Ixistitution  Safety 
Manager  for  processing. 

(b)  Each  claimant  shall  submit  to  a 
medical  examination  to  determine  the 
degree  of  physical  impairment.  Refusal, 
or  failure,  to  submit  to  such  a  medical 
examination  shall  result  in  the  forfeiture 
of  all  rights  to  compensation.  In  each 
case  of  visible  impairment, 
disfigurement,  or  loss  of  member, 
photographs  shall  be  taken  to  show  flie 
actual  coiwhtion  and  shall  be 
transmitted  with  FH  Form  43. 

(c)  Tht  claim,  after  completion  by  the 
{Aiysicien  conducting  the  impairmeiat 
examination,  shall  be  returned  to  the 
Institution  Safety  Manager  for  final 
processing.  It  shaB  then  be  forwarded 
promptly  to  the  Claims  Examiner. 
Federal  Bureau  of  Prisons,  S20  First 
Street  NW.,  Washington,  DC  20584. 

(dj  tt  is  the  responsibility  of  each 
claimant  to  advise  the  Claims  Examiner 
(rfbis  or  her  current  address,  in  writing, 
at  all  times  during  fte  pendency  of  a 
claim  for  Inmate  Accident 
Compensation. 


fe)  Mnien  dfcnsntances  prednde 
submission  in  accordance  with  tiie 
provisions  of  paragraph  (a)  of  this 
section,  a  daim  may  be  accepted  np  to 
60  days  fdkrwing  releaee.  Additioaafiy, 
a  daim  for  impaiment  may  be  accepted 
up  to  one  year  after  release,  for  good 
cause  showiL  bi  each  caees  ttie  claim 
shall  be  submitted  directly  to  fte  Qaims 
Examiner,  Federal  Bureau  of  Msons, 
320  First  Street  NW,.  Washhiglon.  DC 
20534. 

I301J04    Rapraeantatlon  of  diymant 

(a)  Any  person  may  represent  the 
clainant's  intereat  in  any  proceeding  fer 
detenninatioe  of  a  claim  under  tliis  part, 
so  long  as  that  person  is  not  confined  in 
any  federal  state  or  local  oonectianal 
fadlity.  Written  appointment  of  a 
representative,  signed  by  the  daiiaant. 
must  be  sabaaitted  before  the 
representative's  aothority  to  act  oa 
behalf  of  the  claimant  may  be 
acknowladgad. 

(b)  It  is  aot  aecesaary  that  a  daimant 
employ  an  attorney  or  other  person  to 
assert  a  claim  or  effect  collection  of  an 
award.  Under  no  drcumstances  will  the 
assignment  of  any  award  be  recognized, 
nor  will  attorney  fees  be  paid  by  Federal 
Prison  Industries,  Ina 


A  daim  for  inmate  acddent 
compensation  shall  be  determined  by  a 
Claims  Exaadner  ander  authority 
delegated  by  the  Board  of  Directors  of 
Federal  Prison  Indnstxtes,  Inc.,  pursuant 
to  28  CFR  0.9a  In  determining  the  daim. 
the  Claims  Examiner  wiU  consider  al 
available  evidence.  Written  notice  of  the 
determination,  including  the  reasons 
therefore,  togetiier  with  notification  of 
the  right  to  appeal  the  determination, 
shdl  be  mailed  to  the  daimant  at  the 
claimant's  last  known  address,  or  to  the 
claimant's  duly  appranted 
representative 

S30lJ0e    Appeal  of  detennlnatfcm. 

(a)  An  Inmate  Acddent  Compensation 
Committee  Piereafter  referred  to  as  the 
"Committee")  ahaQ  be  appointed  by  the 
Chief  Operating  Officer,  Federal  Prison 
Industries,  btc.  under  authority 
delegated  by  the  Board  of  Directors  of 
Federal  Prison  Industries,  Inc.  pursuant 
to  28  CFR  aaa  The  Committee  shall 
consist  of  four  members  and  lour 
alternate  members,  with  any  three 
thereof  required  to  form  a  quorum  for 
decision-making  purposes. 

(bj  Any  daimant  not  satisfied  with 
any  dedsion  of  the  Claims  Examiner 
concerning  (he  amount  or  li^^t  to 
compensation  shall,  upon  written 
reqoest  made  within  30  days  aft^  the 
date  of  issuance  of  such  determination. 


or  up  to  30  days  thereafter  apoa* 
showing  of  reasonable  cause,  be 
afforded  an  apportunity  for  either  an  in- 
person  hearing  before  the  Committee,  or 
Committee  reconsideration  of  the 
decisioo.  A  daimajBt  may  request  an  ia- 
person  hearing  or  reconsideraboa  by 
writing  to  the  Inmate  Acddent 
Compensation  Conunittee.  Federal 
Bureau  of  Prisons.  320  First  Street  NW.. 
Washingtoa  DC  20534. 

(c)  Upon  receipt  of  daimanl's  request, 
a  determination  will  be  made  regarding 
the  timeliness  of  the  filing.  If  the  request 
is  tiaiely  filed,  or  if  reasonable  cause 
exists  to  accept  the  request  filed  in  an 
untimely  manner,  the  request  shall  be 
accepted.  Once  accepted,  copy  of  the 
information  upon  which  the  Claims 
Examiner's  initial  determination  was 
based  shall  be  mailed  to  the  daimant  at 
the  daiaaant's  last  know  address,  or  to 
claimant'a  daiy  i^pointed 
HiptliaaBlat^  a  provided  the  release  of 
such  inf(xni.<ition  is  not  determined  to 
pose  a  threat  to  the  safety  of  the 
claimant  any  other  inmate,  or  stafi. 

9301.307    Notice, tkne and placa of 
cofwnlttea  acOon. 

(a)  Coamiittee  action  shaD  ordinarily 
occiir  %Mithin  60  days  of  the  receipt  of 
daimant's  request,  except  as  provided 
in  this  section.  Notioe  of  the  date  set  for 
Committee  action  ahaH  be  mailed  to  the 
daimant  at  the  claimant's  last  known 
address,  or  to  daimant's  duly  appointed 
representative.  AH  Committee  action 
shall  be  conducted  at  the  Central  Office 
of  the  Bureau  of  Prisons.  320  First  Street 
NW..  Washington.  DC  20534. 

(b)  A  hearing  or  reconsideration  may 
be  postponed  at  the  option  of  die 
Committee,  or.  if  good  cause  is  shown, 
upon  request  of  the  daunant.  A  claimant 
may  change  the  request  from  either 
hearing  to  reconsideration  or 
reconsideratton  to  hearing,  provided 
notice  of  tuA  diansB  is  vecehwd  at 
least  10  days  prior  to  the  previoasly 
scheduled  actkm. 

9301JOt    CoMfimlttee  reconskterattoa 

If  the  daimant  elects  to  have  the 
Committee  reoouidar  any  daation  of 
the  Claims  Fvaminer,  the  daiiaaitf  auty 
submit  documentary  evidence  which  the 
Committee  ohaH  consider  in  addition  to 
the  original  record.  The  Conimittee  saust 
^^Q^eiM  eiridenoe  no  less  than  10  dtgft 
ppoTthe  date  of  reoonsideratioa.  and 
may  request  additional  documentary 
evidence  from  the  daiiaant  or  any  other 
source. 

(aOIJSOS    In-parsoa  hearing  B«forv  ttie 
COfiNMHaa. 

(a)  The  appeal  shaU  be  considered  to 
have  been  abandoned  If  The  claimant 
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fails  to  appear  at  the  time  and  place  set 
for  the  heanng  and  does  not.  within  10 
days  after  the  time  set  for  that  hearing, 
show  good  cause  for  failure  to  appear. 

(b)  In  conducting  the  hearing,  the 
Committee  is  not  bound  by  common  law 
or  statutory  rules  of  evidence,  or  by 
technical  or  formal  rulps  of  procedure, 
but  may  conduct  the  heanng  in  such 
manner  as  to  best  ascertain  the  ri^ts 
and  obligations  of  the  daimant  and  the 
government.  At  such  hearing,  the 
claimant  shall  be  afforded  an 
opportunity  to  present  evidence  in 
support  of  the  daim  under  review. 

(c)  The  Committee  shall  consider  all 
evidence  presented  by  the  claimant,  and 
shall,  in  addition,  consider  any  other 
evidence  as  the  Comnuttee  may 
determine  to  be  useful  in  evaluating  the 
claim.  Evidence  may  be  presented  orally 
and/or  in  the  form  of  written  statements 
and  exhibits. 

(d)  A  representative  appointed  in 
accordance  with  the  provisions  of  this 
section  may  make  or  give,  on  behalf  of 
the  claimant  any  request  or  noUce 
relative  to  any  proceedii^g  before  the 
Committee.  A  representative  shall  be 
entitled  to  present  or  elidt  evidence  or 
make  allegations  as  to  fact  and  law  in 
any  proceeding  affecting  the  daimant 
and  to  request  information  with  respect 
to  the  daim.  Likewrise,  any  request  for 
additional  information,  or  notice  to  any 
claimant  of  any  administrative  action, 
determination,  or  decision,  may  be  sent 
to  the  representative  of  such  claimant 
tu:d  shall  have  the  same  force  and  efied 
as  if  it  had  been  sent  to  the  daimant 

(e)  In  order  to  fully  evaluate  the  daim, 
the  Committee  may  question  the 
claimant  and  any  witnes8(e8)  appearing 
before  the  Committee  on  behalf  of  the 
claimant  or  government 

(f)  Claimant  or  daimant's 
representative,  may  question  the 
Committee  or  any  witnessles)  appearing 
before  the  Committee  on  behalf  of  the 
government  but  only  on  matters 
determined  by  the  Committee  to  be 
relevant  to  its  evaluation  of  the  claim. 

(g)  The  hearing  shall  be  recorded,  and 
a  copy  of  the  recording  or,  at  the 
discretion  of  the  Committee,  a  transcript 
thereof  shall  be  made  available  to  the 
claimant  upon  request,  provided  sud> 
request  is  made  not  later  than  00  days 
following  the  date  of  the  hearing. 


S  301.310 

(a)  If  a  claimant  wishes  to  present 
witnesses  at  the  heanng,  the  claimant 
must  provide  the  Committee,  no  iess 
than  10  days  before  the  scheduled 
hearing  date,  the  name  and  address  of 
each  proposed  witness,  along  with  an 
outline  of  eaati  witness  testimony.  The 
Committee  m^y  iumt  the  numt^er  of 


witnesses  who  mey  appear  at  a  hearing, 
however,  the  Commmee  has  no 
authority  to  compel  the  attendance  of 
any  witness. 

(b)  Any  person  confined  in  a  Federal, 
State,  or  local  penai  or  correctional 
institution  at  the  tirre  of  the  bearing  may 
not  appear  as  a  witness,  but  that 
person's  testimony  may  be  submitted  in 
the  form  of  a  written  stateriient 

S  301.311    Expenses  associated  witti 
appearances  st  commmes  ttaartno. 

Federal  Pnson  Industries,  Inc.,  may 
not  assume  responsibility  for  any 
expenses  incurred  by  the  daimant 
claimant's  representative,  or  any 
witness  appearing  on  behalf  of  Uie 
daimant  in  connection  with  attendance 
at  the  hearing,  as  well  as  any  other  coste 
relating  to  any  representative, 
witnesses,  or  evidence  assodated  with  a 
hearing  before  the  Committee. 

f30U12    HoOcm  eif  comrrm*f9 

oeterminatjorv. 

The  Committee  shall  mail  written 
notice  of  ite  decision  to  affirm,  reverse, 
or  amend  the  Claims  Examiner's  initial 
determination,  with  the  reasons  for  ite 
dedsion,  to  the  daimant  at  the 
claunant's  last  known  address,  or  to 
claimant's  duly  appointed 
representative,  no  later  than  30  days 
after  the  date  of  the  hearing  unless  the 
Committee  needs  to  make  a  further 
investigation  as  a  result  of  information 
received  at  the  hearing.  If  the  Committee 
conducto  a  further  investigation 
subsequent  to  the  hearing,  the  decision 
notice  shall  be  mailed  no  later  than  30 
days  after  the  condusion  of  the 
Committee's  investigation. 

8301.313  CMef  Operating  Officer  review. 

Any  daimant  not  satisfied  with  the 
Committee  8  reconsidered  dedsion  or 
decision  after  a  heanng  may  appeal 
such  dedsion  to  the  Chief  Operating 
Officer.  Federal  Prison  Industries.  Inc.. 
320  Fuflt  Street  f^W.,  Washington,  DC 
20534.  A  written  request  for  such  an 
appeal  must  be  received  no  later  than  90 
days  after  the  date  of  notice  of  the 
Committee's  decision.  The  Chief 
Operating  Officer  shall  review  the 
record  and  affirm,  reverse  or  amend  the 
Committee's  decision  no  later  than  90 
days  after  receipt  of  daimanf  s  notice  of 
appeal.  Written  notice  of  the  Chief 
Operating  Officer's  decision  shaD  be 
mailed  to  the  daimant's  last  known 
address,  or  to  the  daimant's 
representetive. 

1301.314  EstaMlshtnftrwwnourttef 


(a)  If  a  daim  for  Inmate  Acddent 
Compensation  u  approved,  fta amount 
of  compensation  sn&u  De  based  upon  ttie 


degree  of  physical  impairment  existent 
at  the  time  of  the  claimant's  release 
regardless  of  when  during  the  daimant's 
period  (rf  coofinaBsnt  the  ta|ury  was 
sustained.  No  dataa  lor  oosapaasatiaa 
will  be  approved  if  full  recovery  occurs 
while  the  inmate  to  in  custody  and  no 
impairment  remains  at  the  time  of 
release. 

(b)  In  determining  the  amount  of 
acddent  compensation  to  be  paid,  die 
permanency  and  severity  of  the  Injury  in 
terms  of  functional  impairment  shall  be 
considered.  The  provisions  of  the 
Federal  Employees'  Compensation  Act 
fFECA)  (5  U.S.C  Bim,  et  seq.)  shall  be 
followed  when  practicable.  The  FECA 
esteblishes  a  set  number  of  weeks  of 
compensation  applicable  for  injuries  to 
specific  body  members  or  organs 
(Section  8107), 

(c)  All  awards  of  Inmate  Acddent 
Compensation  shall  be  based  upon  the 
minimum  wage  (as  prescribed  by  the 
Fair  Labor  Standards  Act). 

(1)  For  body  members  or  organs 
covered  under  Secticm  8107,  the 
minimum  wage  applicable  at  the  time  of 
the  award  shall  be  used  as  the  basis  for 
determining  the  amount  of 
compensation.  Awards  regarding  faijury 
to  body  members  or  organs  covered 
under  Section  8107  shall  be  paid  in  a 
lump  sum.  Acceptence  of  such  an  award 
shall  constitute  full  and  final  settlement 
of  the  daim  for  compensation. 

(2)  For  body  members  or  organs  not 
covered  under  Section  8107,  awards  wiD 
be  paid  on  a  monthly  basis  because 
such  awards  are  subject  to  periodic 
review  of  entitlement.  The  minimum 
wage  applicable  at  the  time  of  eech 
monthly  payment  shall  be  used  in 
determining  the  amount  of  each  monthly 
payment  Monthly  payments  are 
ordinarily  mailed  the  first  day  of  the 
month  following  the  month  in  which  the 
award  is  effective. 

1 301.31S    Review  of  antltlanMnt 

(a)  Each  monthly  compensation 
redpient  shall  be  required,  upon  request 
of  the  Claims  Examiner,  to  submit  to  a 
medical  examination,  by  a  physidan 
specified  or  approved  by  die  Claims 
Ebcaminer,  to  determine  the  current 
status  of  hto  physical  irapainnent  Any 
reduction  in  the  degree  of  physical 
impairment  revealed  by  this 
examination  shall  result  in  a 
commensurate  reduction  ia  the  I 
of  monthly  compensation  [ 
Failure  to  submit  to  this  physical 
examination  shall  be  deemed  refusal 
and  diall  onhnarily  resalt  in  denial  of 
future  compensation.  The  cost 
assodated  with  this  examinatioa  ibail 


49052 


Federal  Register  /  Vol.  54.  No.  227  /  Tuesday.  November  28,  1989  /  Proposed  Rules 


be  borne  by  Federal  Prison  Industries. ' 
Inc. 

(b)  Inasmuch- as  compensation  awards 
are  based  upon  the  minimum  wage,  any 
income  received  by  a  compensation 
recipient  which  exceeds  the  annual 
income  available  at  the  minimum  wage 
(based  upon  a  40  hour  work  week), 
including  Social  Security  or  veterans 
benefits  received  as  the  result  of  the 
work-related  injury  for  which  Inmate 
Accident  Compensation  has  been 
awarded,  shall  be  deemed  excessive. 
The  amount  of  compensation  payable  to 
a  claimant  with  an  income  deemed 
excessive  shall  be  reduced  at  the  rate  of 
one  dollar  for  each  two  dollars  of 
earned  and  benefit  income  which 
exceeds  the  annual  income  available  at 
minimum  wage.  Each  monthly 
compensation  recipient  shall  be  required 
to  provide  s  statement  of  earnings  on  an 
annual  basis,  or  as  otherwise  requested. 
Failure  to  provide  this  statement  shall 
result  in  the  suspension  or  denial  of  all 
Inmate  Accident  Compensation  beneHts 
until  such  time  as  satisfactory  evidence 
of  continued  eligibility  is  provided. 

9  301.316    SubMquant  Incarceration  of 
compensation  recipient 

If,  subsequent  to  an  award  of 
compensation  on  a  monthly  basis,  a 
claimant  becomes  incarcerated  at  any 
federal,  state,  or  local  correctional 
facility,  monthly  compensation 
payments  payable  to  the  claimant  shall 
ordinarily  be  suspended  until  such  time 
as  the  claimant  is  released  from  the 
correctional  facility. 

§301.317    Medical  treatment  following 

release. 

Federal  Prison  Industries,  Inc.,  may 
not  pay  the  cost  of  medical,  hospital 
treatment,  or  any  other  related  expense 
incurred  after  release  from  confinement 
unless  such  cost  is  authorized  by  the 
Claims  Examiner  in  advance,  or  the 
Claims  Examiner  determines  that 
circumstances  warrant  the  waiver  of 
this  requirement.  Generally,  the 
payment  of  such  costs  is  limited  to 
impairment  evaluations,  or  treatments 
intended  to  reduce  the  degree  of 
physical  impairment,  conducted  at  the 
direction  of  the  Claim  Examiner. 

§301.318    Civnian  compensation  laws 
distjnguistted. 

The  Inmate  Accident  Compensation 
system  is  not  obligated  to  comply  with 
the  provisions  of  any  other  system  of 
worker's  compensation  except  where 
specifically  stated  in  this  part.  Awards 
made  under  the  provisions  of  the  Inmate 
Accident  Compensation  procedure  differ 
from  awards  made  under  civilian 
workmen's  compensation  laws  in  that 


hospitalization  is  usually  completed 
prior  to  the  inmate's  release  from  the 
institution  and.  except  for  a  three-day 
waiting  period,  the  inmate  receives 
wages  while  absent  from  work.  Other 
factors  necessarily  must  be  considered 
that  do  not  enter  into  the  administration 
of  civilian  workmen's  compensation 
laws.  As  in  the  case  of  federal 
employees  who  allege  they  have 
sustained  work-related  injuries,  the 
burden  of  proof  lies  with  the  claimant  to 
establish  that  the  claimed  impairment  is 
causally  related  to  the  claimant's  work 
assignment. 

§  301.319    Exclusivenesa  of  remedy. 

Inmates  who  are  subject  to  the 
provisions  of  these  Inmate  Accident 
Compensation  regulations  are  barred 
from  recovery  under  the  Federal  Tort 
Claims  Act  (28  U.S.C.  2671  et  seq.). 
Recovery  under  the  Inmate  Accident 
Compensation  procedure  was  declared 
by  the  U.S.  Supreme  Court  to  be  the 
exclusive  remedy  in  the  case  of  work- 
related  Injury.  U.S,  v.  Demko,  385  U.S. 
149  (1966). 

[FR  Doc.  89-27869  Filed  11-27-89:  8:45  am] 
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Bureau  of  Prisons 

28  CFR  Part  540 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates  Contact  With 
ttie  Media 

agency:  Bureau  of  Prisons,  Justice. 
ACnOM:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Prisons,  in 
response  to  increased  interest  in  its 
operations,  is  proposing  to  amend  its 
regulations  on  Contact  With  the  Media. 
Major  changes  involve  the  frequency  of 
interviews,  procedures  covering  access 
to  inmates,  and  clarification  of  the 
prohibition  on  inmates  conducting  a 
business.  The  proposed  regulations  are 
intended  to  ensure  a  better  informed 
pulbic,  and  to  offer  inmates  an 
opportunity  to  exercise  their  First 
Amendment  rights  in  ways  that  do  not 
confiict  with  the  security  and  orderly 
operation  of  the  institutions  where  they 
are  confined. 

DATES:  Comments  due  by  January  12, 
1990. 

ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons.  Room  760.  320  First 
Street  NW.,  Washington,  DC  20534. 

FOR  FURTHER  INFORMATION  CONTACT 

Roy  Nanovic,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  724-3062. 


SUPPtEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  Contact  With  the 
Media.  A  final  rule  on  this  subject  was 
published  in  the  Federal  Register  on 
June  29, 1979  (44  FR  38247). 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  Room  760,  320 
First  Street,  NW.,  Washington.  DC 
20534.  Comments  received  furing  the 
comment  period  will  be  considered 
before  final  action  is  taken.  The 
proposed  rule  may  be  changed  in  light  of 
the  comments  received.  No  oral  hearings 
are  contemplated. 

List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  562(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  it  is  proposed 
to  amend  part  540  in  subchapter  C  of  28 
CFR,  chapter  V  as  set  forth  below. 

Dated:  November  22, 1989. 
).  Michael  Quinlan. 

Director,  Bureau  of  Prisons. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  540— COHTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
540  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301,  551.  S52a;  18  U.S.C. 
3621.  362Z  3624.  4001,  4041.  4042.  4081,  4082 
(Repealed  as  to  conduct  occurring  on  or  after 
November  1, 1987),  500&-5024  (Repealed 
October  12. 1984  as  to  conduct  occurring  after 
that  date),  5039:  28  U.S.C.  509,  510: 28  CFR 
0.95-0.99,  unless  otherwise  noted. 

2.  In  §  540.2,  paragraph  (c)  and  the 
undesignated  paragraph  which  follows  it 
are  designated  as  new  paragraph  (i), 
paragraph  (b)  is  redesignated  and 
revised  as  paragraph  (d),  and  new 
paragraphs  (b).  (c),  and  (e)  through  (h) 
are  added  to  read  as  follows: 


II 
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S540J    Deflnitiona. 
•        •        •        •        • 

(b)  The  term  "media"  means  agencies 
or  organizations  whose  principal 
purpose  is  to  gather  and  disseminate 
factual  information  to  the  public  through 
various  mechanisms  including,  but  not 
limited  to  print,  electronic  and  other 
means  of  mass  communication. 

(c)  The  term  "news  media"  means  any 
segment  of  the  media  as  defined  in 
paragraph  (bj  of  this  section  wrtiose 
principal  purpose  is  the  gathering  and  at 
least  weekly  dissemination  of  current 
happenings,  occurrences,  or  anything  of 
interest  to  the  general  public,  including, 
but  not  limited  to: 

(1)  A  newspaper  which  qualifies  as  a 
general  circulation  newspaper  in  the 
community  in  which  it  is  published.  A 
newspaper  is  one  of  "general 
circulation"  If  it  circulates  among  the 
public  and  if  it  publishes  news  of  public 
interest.  A  key  test  to  decide  whether  a 
newspaper  qualifies  as  a  "general 
circulation"  newspaper  is  to  determine 
whether  the  paper  qualifies  for  the 
purpose  of  publishing  legal  notices  in 
the  community  in  which  it  is  located  or 
in  the  area  to  which  it  distributes.  It  is 
generally  held  that  for  a  newspaper  to 
be  considered,  by  law.  a  newspaper  of 
general  circulation,  6md  so  be  qualified 
to  pubhsh  legal  notices,  it  must  contain 
items  of  general  interest  to  the  public, 
such  as  news  of  political,  religious, 
commercial,  or  social  affairs; 

(2)  A  news  magazine  of  national 
circulation  that  is  sold  by  newsstands 
and  mail  subscription  to  the  general 
public; 

(3)  A  national  or  international  news 
service;  or 

(4)  A  radio  or  television  news  program 
of  a  station  (or  other  non-print  media) 
outlet  holding  a  Federal 
Communications  Commission  license. 

(d)  "Reporter,"  or  "representative  of 
the  media."  or  "representative  of  the 
news  media,"  or  "media  representative" 
means  a  person  whose  employment  is  to 
gather  or  report  news  for  news-gathering 
organizations.  The  following  elements 
can  be  used  to  evaluate  the  status  of 
such  a  person.  The  person: 

(1)  Works  for  a  media  organization  as 
defined  in  this  section  as  a  primary 
occupation; 

(2)  Works  for  a  media  organization  as 
defined  in  this  section  for  a  salary, 
hourly  wage,  or  any  other  schedule  of 
compensation,  regular  or  otherwise; 

(3)  Works  as  a  party  to  formal  or 
informal  arrangements  with  a  news- 
gathering  organization  to  submit 
material  for  publication  through  any 
channel,  when  acting  in  a  capacity  other 
than  a  member  of  the  genera!  public, 
such  as  in  a  letter  to  the  editor  and 


(4)  Can  present  proof  of  previous 
professional  publication  for  such  a 
news-gathering  organization.  Because  of 
the  institutional  resources  needed  to 
screen  and  process  prospective 
interviews,  ordinarily,  only  a  member  of 
the  news  media,  as  defined  herein,  may 
conduct  a  face-to-face  interview  with  a 
specified  inmate. 

(e)  A  "business"  or  "profession"  is 
any  activity  conducted  by  an  inmate 
that  entails  a  contractual  arrangement 
or  generates  income  through  a  non- 
Bureau  of  Prisons-approved  program  or 
activity,  as  contrasted  vtrith  a  work 
assignment  or  an  approved  program  or 
activity  otherwise  regulated  by  Bureau 
of  Prisons  policy.  This  income  could 
derive  from  civilian  sources  directed  by 
the  inmate,  or  be  created  by  the  inmate 
through  activities  in  the  institution  that 
are  not  approved  for  the  generation  of 
income.  For  this  purpose  of  this  pohcy, 
any  writing  or  other  creative  product 
generated  by  an  inmate  in  non-BOP 
approved  activity,  which  generates  more 
than  $500  in  gross  income  in  any  one 
calendar  year,  is  considered  to  be 
business  activity,  and  is  prohibited. 
Approved  hobbycraft  sales  are 
permitted  in  accord  with  the  policy 
regulating  those  activities,  and  inmates 
may  receive  cash  awards  or  prizes  for 
participation  in  approved  creative 
programs,  up  to  the  $500  limit.  The 
amount  of  the  ceiling  on  hobbycraft 
profits  shall  be  raised  (in  multiples  of 
$50.00)  wherever  the  Commissary 
purchase  authority  for  inmates  is  raised, 
and  to  a  comparable  percentage 
increase. 

(f)  For  the  purpose  of  Bureau  of 
Prisons  procedures,  a  "manuscript"  is 
any  pre-publication  product  of  creative 
writing,  including  fiction,  non-fiction, 
music  poetry,  or  cartoons,  which 
contains  text  music  lyrics,  or  other 
creative  writings,  other  than  personal 
correspondence  with  the  media. 
Manuscripts  are  generally  submitted  for 
the  purpose  of  publication  as  a  stand- 
alone hterary  or  musical  product,  e.g..  a 
book,  pamphlet,  script  song  or  other 
document  Manuscripts  are  tjpically 
prepared  over  a  period  of  time,  and  are 
submitted  to  publishers  or  other  non- 
media  outlets;  because  of  the  time 
involved  in  preparation  and  ultimate 
pubUcation.  manuscripts  ordinarily  do 
not  relate  to  current  events. 

(g)  For  the  purpose  of  Bureau  of 
Prisons  procediues,  a  "by-lined  article" 
is  a  written  or  other  communication 
product  published  in  the  media  (other 
than  a  letter  to  the  editor)  that  is 
accompanied  by  the  name  of  the  author; 
is  created  and  submitted  to  any  media 
outlet  (print  or  otherwise)  for  further 
distribution  through  a  periodical  such  as 


a  newspaper,  magazine,  or  other 
mechanism:  is  ordinarily  intended  to  be 
published  as  pari  of  a  larger  work 
product  and  may  deal  with 
contemporary  issues. 

(h)  "Creative  writing"  includes  all 
forms  of  writing  other  than  legal 
documents  and  social  or  special  mail 
correspondence.  Creative  writing 
activity  is  intended  to  encourage 
creativity  and  constructive  structuring  of 
leisure  time,  and  is  not  for  the  purpose 
of  fund-raising:  an  inmate  may  not  be 
paid  for  creative  writing  activity. 

3.  Subpart  E,  consisting  of  SS  540.60 
through  540.65,  is  revised  to  read  as 
follows: 

Subpart  E— Contact  With  the  Madia 

540.60  Purpose  and  scope. 

540.61  Authorization. 

540.62  General  institutional  visits. 

540.63  Personal  interviews  and  other  media 
contacts. 

540.64  Media  pools. 

540.65  Release  of  information. 

Subpart  E-Contact  With  tha  Media 

Authority:  5  U.S.C  301,  551,  S52a:  18  U.S.C 
3621,  3622.  3624,  4001.  4041,  4042,  4081.  4082 
(Repealed  as  to  conduct  occurring  on  or  after 
November  1, 1987],  5006-^24  [Repealed 
October  12, 1984  as  to  conduct  occurring  after 
that  date),  5039;  28  U.S.C  509.  510:  28  CFR 
0.95-0.99. 

S  540.60    Purpose  and  scope. 

(a)  The  Bureau  of  Prisons  recognizes 
that  it  is  in  the  public  interest  to  supply 
information  about  its  operations,  and 
that  the  media  can  play  a  vital  role  in 
that  information  function.  To  that  end, 
representatives  of  the  media  may  visit 
institutions  for  the  purpose  of  preparing 
reports  about  the  institution,  its 
programs,  and  its  activities,  *and  to 
interview  inmates.  It  is  not  the  intent  of 
this  rule  to  provide  publicity  for  an 
inmate,  or  special  privileges  for  the 
media  by  providing  access  to  inmates  in 
a  manner  not  otherwise  available  to  the 
general  public.  These  regulations  are 
intended  to  insure  a  better  informed 
public,  and  to  o^er  inmates  an 
opportunity  to  exercise  their  First 
Amendment  rights  in  ways  that  do  not 
conflict  with  the  security  and  orderly 
operation  of  the  institutions  where  they 
are  confined.  An  inmate's  First 
Amendment  rights  to  freedom  of 
expression,  and  access  to  the  institution 
by  media  representatives,  may  be 
restricted  when  and  if  such  expression 
or  access  would  result  in  potential 
disruption  to  the  discipline  and  security 
of  the  institution,  or  material 
interference  with  the  accon4>Iishmenl  of 
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its  mission.  The  Bureau  of  Prisons  has  a 
responsibility  to  protect  the  privacy  and 
other  rights  of  inmates  and  members  of 
the  staff.  Therefore,  any  media  tours  or 
interviews  in  an  institution  must  be 
regulated  to  safeguard  those  rights,  and 
face-to-face  interviews  with  inmates 
must  be  regulated  to  ensure  the  safe, 
orderly  operation  of  the  institution. 

(b)  In  general,  media  contacts  fall  into 
two  broad  categories.  The  first  are 
contacts  of  a  general  nature  directed 
toward  institutional  programs  and 
activities  that  have  a  public  education 
purpose,  and  do  not  focus  on  any 
individual  inmate  or  discrete  group  of 
identifiable  inmates.  The  second  type  of 
media  contact  focuses  on  an  individual 
inmate,  identifiable  group  of  inmates,  or 
some  investigative  subject.  These 
contacts  are  not  considered  to  have  a 
general  public  education  purpose,  but 
are  rather  intended  to  have  a  specific 
expository  outcome  with  regard  to  the 
inmates  or  programs  involved.  Different 
types  of  access  and  processing  are 
involved  for  these  two  very  different 
types  of  media  activity. 

(c)  These  rules  apply  to  inmates  in 
Federal  institutions  and  on  authorized 
furlough  from  Federal  institutions.  When 
a  Federal  prisoner  is  confined  as  a 
contract  boarder  in  any  non-Federal 
facility  or  community  corrections-type 
facility,  the  local  or  State  facility  rules 
and  regulations  will  govern. 

§  540.61    Autliorizatloa 

(a)  A  media  representative  who 
desires  to  make  either  a  public 
education-type  visit  or  a  news  media 
representative  who  wishes  to  conduct 
an  inmate  interview  at  an  institution 
must  make  application  in  writing  to  the 
Warden  on  the  letterhead  of  the  news 
organization  for  which  the  tour  or 
interview  is  to  be  conducted.  Except  as 
otherwise  noted  herein,  the  term 
"Warden"  refers  to  the  Warden  or  the 
Warden's  designee.  The  request 
ordinarily  must  be  received  at  the 
institution  not  less  than  two  working 
days  in  advance  of  the  requested  visit  or 
interview.  It  must  indicate  the  scope  of 
the  intended  interview,  and  affirm  that 
the  media  representative  is  familiar  with 
the  rules  and  regulations  of  the 
institution  and  agrees  to  comply  with 
them. 

(b)  Representatives  of  the  media  have 
a  professional  responsibility  to  make  a 
reasonable  attempt  to  verify  any 
allegations  regarding  an  inmate,  staff 
member,  or  institution.  To  ensure  an 
opportunity  to  gather  complete '  ' 
information  regarding  both  sides  of  any 
issue  in  the  institution,  a  representative 
of  the  news  media,  as  a  condition  of  any 
face-to-face  interview  granted  by  the 


Bureau,  shall  provide  authorized  staff  of 
the  Bureau  of  Prisons  an  opportunity  to 
respond  to  any  allegation  that  might  be 
published  or  broadcast 

(c)  A  representative  of  the  media 
should  collect  information  only  from  the 
primary  source,  and  may  not  obtain  and 
use  personal  information  from  one 
inmate  about  another  inmate  who 
refuses  to  be  interviewed,  an  act  which 
would  constitute  a  violation  of  that  - 
inmate's  privacy. 

(d)  A  representative  of  the  media  who 
is  on  an  inmate's  authorized  visiting  list 
will  not  be  granted  any  form  of  media 
access  to  a  Bureau  institution.  A  media 
representative  may  not  be  added  to  an 
inmate's  visiting  list  unless  that  inmate 
is  an  immediate  family  member,  in 
which  case,  all  media  privileges  will  be 
suspended  for  that  individual  within  the 
Bureau  of  Prisons. 

(e)  Failure  by  the  media 
representative  to  adhere  to  the 
provisions  set  forth  by  this  rule 
constitutes  grounds  for  denying  that 
media  representative,  or  the 
organization  that  he  or  she  represents, 
permission  to  conduct  future  interviews 
or  tours  in  a  BOP  facility  for  up  to  one 
year. 

(f)  Any  limitation  or  denial  of  media 
access  will  be  reported  to  the  Regional 
Public  Information  Officer.  Denial  of 
access  beyond  a  single  visit  will  only  be 
upon  written  notice  to  the  party 
involved,  after  consultation  with  the 
Regional  and  Central  Office  public 
information  officers,  and  review  of  the 
proposed  letter  of  hmitation  or  denial  by 
the  Regional  Director. 

(g)  A  representative  of  the  media  may 
appeal  any  local  decision  to  deny,  or 
otherwise  restrict  access  to  the 
institution,  to  the  Regional  Director,  and 
may  further  appeal  any  determination 
made  at  that  level  to  the  Director  of  the 
Bureau  of  Prisons. 

(h]  After  the  access  limitation  period 
has  expired,  the  individual  or 
organization  may  reapply  for  admission, 
in  writing,  to  the  Office  of  Public  Affairs, 
Central  Office,  Washington,  DC. 

(i)  The  Warden  may  suspend  all 
categories  of  media  visits  during  an 
institutional  emergency  and  for  a 
reasonable  time  after  die  emergency. 
During  such  a  suspension,  the  local 
institution  may  establish  a  local  media 
center,  offer  regular  informational 
briefings  by  the  institution  Public 
Information  Officer,  establish  a  media 
pool,  and  make  available  such  facilities 
and  services  as  are  required,  in  the 
Warden's  view,  to  ensure  a  smooth  flow 
of  public  information  about  the 
emergency. 


S  540.62    Geiwral  Institutional  visita. 

(a)  General  institutional  visits  are 
contacts  of  a  general  nature  directed 
toward  institutional  programs  and 
activities,  which  have  a  public 
education  purpose,  and  do  not  focus  on 
any  individual  inmate  or  discrete  group 
of  identifiable  inmates.  A  media 
representative  shall  make  advance 
appointments  for  this  category  of  visit, 
which  ordinarily  should  be  held  during 
regular  business  hours  for  that 
institution.  Institution  staff  will  process 
all  such  requests  expeditiously,  and 
within  two  working  days  of  receipt. 

(b)  The  institutional  Public 
Information  Officer  is  responsible  for 
verifying  the  identity  and  credentials  of 
all  media  personnel  applying  for 
admission  to  the  institution.  All 
personnel  making  a  request  to  take  part 
in  a  media  tour  or  interview  should  be 
named  in  the  request  for  the  interview, 
and  each  will  supply  their  date  of  birth 
and  social  security  number,  in  order  that 
institutional  staff  may  complete 
necessary  identification  procedures 
prior  to  approval.  Individuals  not  so 
identified  at  the  time  of  the  request  may 
not  be  admitted. 

(c)  When  media  representatives  visit 
the  institution,  photographs  of  programs 
and  activities  may  be  taken.  However, 
an  inmate  has  the  right  not  to  be 
identifiably  photographed  or  have  his  or 
her  voice  identifiably  recorded  by  the 
media.  Accordingly,  a  visiting 
representative  of  the  media  is  required 
to  obtain  written  permission  from  an 
inmate  before  identifiably 
photographing  or  recording  the  voice  of 
that  inmate,  or  before  distributing  it 

(d)  Because  of  the  large  number  of 
individuals  who  may  potentially  seek  to 
obtain  access  to  Bureau  institutions 
under  the  auspices  of  other  kinds  of 
media  activity,  tours  for  representatives 
of  non-news  media  organizations,  and 
others,  such  as  movie  producers, 
researchers  and  free-lance  writers,  are 
ordinarily  not  approved.  They  may  be 
permitted  only  by  special  arrangement 
with  approval  of  the  Warden,  and  after 
conferring  with  the  Regional  Public 
Information  Officer. 

9  540.63    Personal  Interviews  and  ottMf 
media  contacta. 

(a)  This  type  of  media  contact 
involves  an  individual  inmate, 
identifiable  group  of  inmates,  or  some 
investigative  subject.  These  contacts  are 
not  considered  to  have  a  general  public 
education  purpose,  but  are  rather 
intended  to  have  specific  expository 
outcome  with  regard  to  the  inmates  or 
programs  involved;  they  are  ordintirily 
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granted  only  to  news  media 
representatives. 

(b)  Except  as  otherwise  provided  in 
Bureau  policy,  an  inmate  in  a  Federal 
institution  may  not  conduct  a  business, 
be  employed  in  an  employee/employer 
relationship,  execute  a  contract  or 
legally  binding  agreement  act  as  a 
reporter,  publish  under  a  by-line,  or 
execute  a  power  of  attorney  or  other 
instrument  or  mechanism  that  has  the 
effect  of  circumventing  these  restrictions 
or  any  other  provision  of  this  program 
statement 

(c]  Inasmuch  as  alternate  access  to 
the  media  is  an  important 
communication  option,  an  inmate  may 
correspond  personally  with 
representatives  of  the  media  through 
established  institutional  correspondence 
procedures- 
Id]  The  use  of  the  telephone  is  a 

legitimate  avenue  for  iimiates  to  use  to 
contact  the  media.  However,  an  inmate 
may  not  grant  an  interview  that  is 
broadcast  live,  inasmuch  as  that  process 
prevents  the  institution  from 
accomplishing  the  review  and  response 
provisions  of  this  policy.  Inmates  may 
not  place  third-party  phone  calls  to 
media  representatives. 

(e)  In  the  interest  of  institutional 
security  and  order,  an  iimiate  currently 
confined  in  an  institution  may  not  be 
employed  or  act  as  a  reporter,  publish 
imder  a  byline,  or  cause  to  be 
disseminated  for  compensation  above 
the  amount  allowed  by  S  540.2(e)  of  this 
part  any  manuscript  with  which  his 
name  is  associated. 

(f)  Except  as  otherwise  provided  in 
Bureau  pohcy,  an  inmate  may  not 
receive  compensation  or  any 
consideration,  direcdy  or  indirectiy,  for 
any  creative  work  or  time  expended  in 
any  creative  activity  (this  includes 
submission  of  articles  or  other  published 
works  or  any  broadcast  participation,) 
or  for  interviews  with  the  media, 
whether  the  nature  of  the  media  contact 
is  face-to-face,  by  phone,  or  through 
correspondence.  Creative  products  that 
draw  upon  an  iimiate's  criminal 
activities  may  be  subject  to  referral  to 
the  U.S.  Attorney  for  consideration  of 
forfeiture  under  Federal  statute. 

(g)  An  irmiate  or  a  representative  of 
the  news  media  may  initiate  a  request 
for  a  face-to-face  interview, 

(1)  Visits  by  the  news  media  to 
conduct  face-to-face  inmate  interviews 
are  subject  to  the  same  conditions 
stated  in  S  540.62.  A  news  media 
representative  shall  make  a  request  for 
a  personal  interview,  ordinarily 
allowing  two  working  days  prior  to  the 
requested  interview  date. 

(2)  Staff  shall  notify  an  inmate  of  each 
face-to-face  interview  request  and  shall 


as  a  prerequisite,  obtain  the  imnate's 
written  consent  for  any  interview,  photo, 
or  voice  recording  for  the  interview  prior 
to  the  interview  taking  place. 

(h)  As  a  condition  of  granting  the 
interview,  an  inmate  must  authorize 
institutional  staff  to  respond  to 
comments  made  in  the  interview  and  to 
release  information  to  the  media  relative 
to  the  interview. 

(i)  The  Warden  shall  ordinarily 
approve  or  disapprove  an  intervie^v 
request  within  two  working  days  of 
receipt  by  institution  staff  of  the  request 

(j)  The  Warden  shall  document  any 
disapproval.  A  request  for  interview  or 
visit  may  be  denied  for  any  of  the 
following  reasons: 

(1)  The  news  media  representative,  or 
the  organization  which  he  or  she 
represents,  does  not  agree  to  the 
conditions  established  by  this  rule  or 
has,  in  the  past  failed  to  abide  by  the 
required  conditions. 

(2)  The  iiunate  is  physically  or 
mentally  unable  to  participate.  "This 
must  be  supported  by  a  medical  officer's 
statement  (a  psychologist  may  be  used 
to  verify  mental  incapacity)  to  be  placed 
in  the  inmate's  record,  substantiating  the 
reason  for  disapproval  by  the  Warden. 

(3)  The  inmate  is  a  juvenile  (under  age 
18)  and  written  consent  has  not  been 
obtained  from  the  iiunate's  parent  or 
guardian.  If  the  juvenile  inmate's 
parents  or  guardians  are  not  known  or 
their  addresses  are  not  known,  the 
Warden  of  the  institution  shall  notify 
the  news  media  representative  of  the 
inmate's  status  as  a  juvenile,  and  shall 
then  consider  the  request.  The  inmate's 
written  consent  as  specified  in 
paragraph  (g)  of  this  section,  is  still 
required. 

(4)  The  interview,  in  the  opinion  of  the 
Warden,  would  endanger  the  health  or 
safety  of  the  interviewer,  or  would 
probably  cause  serious  unrest  or  disturb 
the  good  order  of  the  institution. 

(5)  The  inmate  is  involved  in  a 
pending  court  action  and  the  court 
having  jurisdiction  has  issued  an  order 
forbidding  such  interviews. 

(6)  In  the  case  of  unconvicted  persons 
(including  competency  commitments 
under  18  USC  4241-43  and  4245-56)  held 
in  Federal  institutions,  interviews  are 
not  authorized  until  there  is  documented 
clearance  with  the  court  having 
jurisdiction,  which  ordinarily  will  be 
obtained  through  Uie  U.S.  Attorney's 
Office. 

(7)  The  Bureau  has  received 
objections  from  other  Government 
agencies  which  have  expressed  an 
interest  Interviews  requested  with  U.S. 
Immigration  and  Naturalization  (INS) 
detention  cases  will  be  cleared  by  the 
local  INS  ofBce.  Interview  requests  for 


inmates  in  whom  other  Government 
agencies  have  expressed  an  interest  will 
be  cause  for  institution  staff  to  notify 
that  agency  of  the  proposed  interview. 
Interviews  for  offenders  held  for  other 
jurisdictions  will  be  approved  only  with 
the  concurrence  of  the  court  or  agency 
having  final  jurisdiction  of  the  inmate. 

(8)  "The  iimiate  is  a  "protection"  case 
and  disclosure  of  his  or  her  whereabouts 
would  endanger  the  inmate's  safety. 

(k)  The  Warden  will  establish  the 
place  and  time  of  all  media  interviews, 
subject  to  the  following  conditions: 

(1)  Ordinarily,  inmate  interviews  will 
be  scheduled  during  regular  business 
hours  for  that  institution. 

(2)  Face-to-face  media  interviews  will 
ordinarily  not  be  subject  to  auditory 
supervision,  but  at  the  discretion  of  the 
Warden,  they  may  be  subject  to 
supervision  in  the  same  manner  as  other 
visits  by  the  public.  The  presence  of  an 
institutional  Public  Information  Officer 
or  other  staff  member  will  not  be 
construed  as  an  opportunity  for  debate 
or  other  exchange  of  views  between  the 
reporter,  inmate,  and  staff  member  the 
employee  is  present  for  supervision 
purposes,  not  to  participate  in  the 
interview. 

(3)  Ordinarily,  not  more  than  one  face- 
to-face  interview  per  day  will  be  held  in 
any  institution,  using  an  equitable 
method  of  apportioning  access  when 
requests  exceed  one  per  day. 

(4)  Ordinarily,  an  inmate  will  be 
limited  to  not  more  than  one  face-to-face 
interview  per  calendar  month;  in 
instances  of  multiple  requests,  the 
iiunate  will  be  responsible  for  choosing 
which  interview  will  be  granted. 

(5)  The  Warden  may  establish 
additional  limits  on  the  length  and 
number  of  face-to-face  interviews  per 
month  an  inmate  may  have  if  confined 
in  special  housing  status:  e.g., 
segregation,  restricted,  holdover,  control 
unit  or  hospital  status,  or  if  otherwise 
required  by  special  secunty,  custodial, 
supervisory,  or  operational  needs. 

(6)  The  Warden  may  limit  the  amount 
of  audio,  video,  and  film  equipment 
entering  the  institution,  and  limit  to  five 
the  total  number  of  media  personnel  and 
technicians  entering  the  institution;  live 
television  or  radio  broadcasts  are  not 
permitted.  In  the  case  of  a  pre-trial 
inmate,  the  attorney  of  record  and  a 
representative  of  the  U.S.  Attorney's 
Office  may  also  be  present 

(7)  In  the  case  of  interviews  that  must 
be  conducted  in  visiting  rooms  that  are 
frequenUy  crowded,  or  in  visiting  rooms 
of  maximum  security  institutions,  the 
Warden  may  limit  the  equipment  to 
hand-held  cameras  or  recorders,  and 
may  impose  additional  restrictions  on 
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the  number  of  news  media 
representatives  or  technicians 
permitted. 

[B]  News  media  representatives  am 
encouraged  to  tour  Bureau  Institutions  in 
con)unctioa  with  a  personal  interview. 

9  540.64    Itodia  pools. 

(a)  The  Warden  may  establish  a 
media  pool  whenever  he  or  she 
determines  that  the  frequency  of 
requests  for  visits  reaches  a  volume  that 
warrants  limitations  in  order  to  ensure 
the  efficiency  of  the  tour  process  or 
conserve  staff  resources. 

(b)  Whenever  the  Warden  establishes 
a  media  pool  under  these  circumstances, 
the  Warden  shall  notify  all  media 
representatives  who  have  requested 
interviews  or  visits  that  have  not  been 
conducted  that  a  pool  will  be 
authorized,  and  to  what  areas  of  the 
institution  the  pool  will  have  access. 
The  selected  representatives  will  be 
admitted  to  the  institution  to  conduct 
the  interviews  under  speciKc  guidelines 
established  by  the  Warden. 

(c)  The  members  of  the  media  pool  are 
selected  by  their  peers  by  a  process 
determined  by  those  media 
representatives  present  and  wishing  to 
participate;  institutional  staff  will  not 
participate  in  the  selection  process.  A 
media  pool  shaQ  consist  of  not  more 
than  one  representative  from  each  of  the 
following  groups: 

(1)  The  national  and  international 
news  services; 

(2)  The  television  and  radio  networks 
and  outlets; 

(3)  Magazines  and  newspapers;  and 
(4J  All  media  in  the  local  community 

where  the  institution  is  located. 

If  no  interest  has  been  expressed  by  one 

or  more  of  these  groups,  no 

representative  from  sudi  group  need  be 

selected. 

(d)  All  news  material  generated  by 
such  a  media  pool  is  made  available  to 
all  media  without  right  of  first 
publication  or  broadcast. 

(e)  In  order  to  preserve  the  principle 
that  inmates  will  not  use  media  access 
for  personal  notoriety  or  advancement 
of  any  kind,  inmates  may  not  convene  or 
conduct  a  media  conference,  or  be 
interviewed  by  the  media  in  a  pool 
situation.  However,  when  in  the 
judgement  of  the  Warden,  such  a  hi^ 
level  of  media  interest  exists  regarding 
one  inmate  that  normal  institutional 
resources  cannot  meet  a  legitimate 
public  information  need,  then  pool 
selection  procedures  may  be  modified. 
In  this  situation,  the  Warden  may  allow 
a  separate  Interview  (not  to  exceed  a 
total  of  four)  by  a  single  representative 
of  each  of  the  fbor  categories  of  news 
media  emraterated  above,  chosen  by 


procedures  agreed  upon  by  the  members 
of  the  media  themselves.  In  this 
circumstance  the  sttccessive,  individual 
pool  interviews  will  together  count  as 
that  inmate's  interview  for  that  month. 

$S40.6S    IMMMOflntanMfbon. 

(a)  The  Warden  will  orcUnarily  make 
announcements  to  the  media  of  facts 
surrounding  unusual  or  newsworthy 
incidents.  Examples  are  deaths,  escapes, 
and  institution  emergencies. 

(b)  The  Warden  shall  provide 
information  about  an  inmate  that  is  a 
matter  of  public  record  to  the 
representatives  of  the  media  upon 
request.  The  information  is  limited  to  the 
inmates: 

(1)  Name; 

(2]  Register  number 

(3)  Place  of  incarceration: 

(4)  Age; 

(5)  Race; 

(6]  Conviction  and  sentencing  data: 
this  includes  the  offense(8)  for  which 
convicted,  the  court  where  convicted, 
the  date  of  sentencing,  the  length  of 
sentence(s).  the  amount  of  good  time 
earned  or  available,  the  parole  eligibility 
date  and  parole  release  (presumptive  or 
effective)  date,  and  the  date  of 
expiration  of  sentence,  and  includes 
previous  Federal  State,  and  local 
convictions: 

(7]  Past  movement  via  transfers  or 
writs; 

(8)  General  institutional  assignments; 
and 

(9)  Release  destination. 

(c)  The  Warden  of  each  institution,  or 
his/her  designated  representative,  is 
solely  responsible  for  contact  with  the 
media. 

(d)  Information  in  paragraphs  (bXl) 
through  (9)  of  this  section  may  not  be 
released  if  confidential  for  protection 
cases,  or  otherwise  in  conflict  with  any 
provisions  of  the  Privacy  Act, 

(e)  A  request  for  additional 
information  concerning  an  inmate  by  a 
representative  of  the  media  ^lall  be 
referred  to  the  Regional  Public 
Information  OfTicer,  or  the  Office  of 
Pubbc  Affairs.  Central  Office. 
Washington.  DC 

(f)  The  Public  Information  Officer. 
Office  of  Public  Affairs,  Central  Office, 
Washington,  DC  shall  release  all 
announcements  related  to  changes  fai: 

(1)  Bureau  of  Prisons  policy; 

(2)  Institutional  mission; 

(3]  Type  of  iamate  population:  or     . 
(4)  Executive  persooneL 
[FR  Doc.  8&-Z78ee  Filed  11-27-eS;  8:4S  are] 


28  CFR  Part  549 

Control,  Custody,  Care,  TrMtment  and 
Instruction  of  Inmates;  HIV  Education, 
Counseling,  Testing,  Reporfing. 
Treatment  and  Monitoring 

agency:  Bureau  of  Prisons,  Justice. 
ACnOtt:  Proposed  rule. 

suMMAJtv:  In  this  document  the  Bureau 
of  Prisons  is  proposing  new  regulations 
concerning  Human  Immunodeficiency 
Virus  (HIV).  These  proposed  regulations 
codify  Bureau  policy  on  HIV  Education, 
Counseling.  Testing.  Reporting. 
Treatment  and  Monitoring.  The  intended 
effect  is  both  to  help  restrict  the  spread 
of  HTV  and  to  improve  the  quality  of  life 
for  those  who  are  HIV-positive. 

DATES:  Comments  due  by  January  12. 
1990. 

addresses:  Office  of  General  Counsel 
Bureau  of  Prisons.  Room  760, 320  First 
Street  NW..  Washington.  DC  20534. 

FOA  RiKTHER  INFORMATION  CONTACT: 

Roy  Nanovic  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  724-3062. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  proposing  new 
regulations  on  HIV  Education. 
Counseling,  Testing,  Reporting. 
Treatment  and  Monitoring.  These 
regulations  codify  Bureau  policy  in  these 
areas. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  After  review  of  the 
law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  ptirpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

faiterested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  Room  760,  320 
First  Street.  NW..  Washington.  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  The 
proposed  rule  may  be  changed  in  light  of 
the  comments  received.  No  oral  hearings 
are  contemplated. 

List  of  Subjects  in  28  CFR  Part  548 

Prisoners. 

Accordingly,  pursuant  to  die 
ruleinaldng  authority  vested  in  die 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  it  is  proposed 
to  amend  part  549  in  subchapter  C  of  28 
CFR.  chapter  V  as  set  forth  below. 
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Dated:  November  22, 1989. 
|.  Michael  Quinlan, 

Director,  Bureau  of  Prisons. 

SUBCHAPTER  C-fMSTITUTIONAL 
MANAGEMENT 

PART  549-MEDICAL  SERVICES 

1.  The  authority  citation  for  28  CFR 
part  549  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621, 4001, 
4005,  4042,  4081,  4082  (Repealed  as  to  conduct 
occurring  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  ai  to 
conduct  occurring  after  that  date),  5039;  28 
U.S.C.  609,  510;  28  CFR  0.95-0.99. 

2.  In  part  549.  subpart  A.  consisting  of 
SS  549.10  through  549.18,  is  added  to 
read  as  follows: 

Subpart  A— HIV  Education,  CounsePng, 
Testing,  Reporting,  Treatment  and 
Monitoring 

549.10 
549.11 
549.12 
549.13 
549.14 
549.15 
549.16 
549.17 
549.18 


Purpose  and  scope. 

Intalce  screening. 

Housing. 

Communal  implements. 

Woric  assignments. 

Education. 

Testing  and  reporting. 

Counseling. 

Treatment/monitoring. 


Subpart  A— HIV  Education, 
Counseling,  Testing,  Reporting, 
Treatment  and  Monitoring 

S  S49.10    Purpose  and  scope. 

In  conjunction  with  current  medical 
procedures  and  treatments,  the  Bureau 
of  Prisons  provides  programs  of 
education,  counseling,  testing  and 
reporting  for  inmates  to  help  restrict  the 
spread  of  the  Human  Immunodeficiency 
Virus  (HIV)  and  to  improve  the  quahty 
of  life  for  those  who  are  HIV-positive. 

{  549. 1 1    Intake  screening. 

During  routine  intake  screening,  all 
new  commitments  shall  be  interviewed 
to  identify  those  who  may  be  HTV 
infected.  The  questions  should  dddress 
specific  symptoms  such  as  thrush, 
fevers,  night  sweats,  cough,  unexplained 
weight  loss,  lymphadenopathy.  and 
diarrhea.  Inmates  identified  in  this 
manner  shall  be  tested  as  clinically 
indicated, 

§549.12    Housing. 

With  the  exception  of  the  Bureau  of 
Prisons  rule  set  forth  in  subpart  E  of  28 
CFR  541,  there  shall  be  no  special 
housing  or  quarantining  established  for 
HIV  positive  inmates. 


{  549.13    Communal  Implements. 

Toothbrushes,  razors  or  other 
personal  implements  that  could  become 
contaminated  with  blood  may  not  be 
used  by  more  than  one  inmate.  Multiple 
use  items  such  as  bandage  scissors, 
barber  equipment,  etc.,  shall  be  washed 
in  warm  soap  water,  agitated  in 
disinfectant  for  not  less  than  15  seconds, 
then  dried  with  a  clean  cloth  following 
each  use. 

§549.14    Work  assignments. 

HTV  antibody  screening  ordinarily 
will  not  be  performed  as  a  criterion  for 
work  detail  assignments.  Known  HIV 
positive  inmates,  however,  are  not 
ordinarily  assigned  to  Food  Service  or  to 
the  Hospital 

§549.15    EducatkMi. 

Bureau  of  Prisons  staff  shall  ensure 
that  HIV  education  is  provided  to  all 
inmates  during  admission  and 
orientation,  periodically,  and  prior  to  an 
inmate's  release  on  furlough,  parole  or 
Community  Corrections  Center 
placement 

§  549.16    Testing  snd  reporting. 

The  Bureau's  HIV  program  consists  of 
much  more  than  administering  tests. 
HIV  testing  is  administered  only  in 
conjunction  with  a  well  developed 
education  and  counseling  program. 
Appropriate  emphasis  must  be  placed 
on  education,  counseling,  testing,  and 
treatment. 

(a)  New  commitments:  All  inmates 
committed  to  the  Bureau  of  Prisons  will 
be  tested  on  a  random  basis.  All 
inmates  who  test  negative  shall  be 
retested  at  six  months.  The  new 
commitment  testing  program  as  well  as 
the  foUow-up  testing  program  is 
mandatory.  Failure  to  comply  shall 
result  in  an  incident  report,  and  possible 
disciplinary  action. 

(b)  Voluntary:  After  consultation  with 
a  Bureau  of  Prisons  physician  or 
physician  assistant,  an  inmate  may 
request  an  HIV  antibody  test,  ordinarily 
not  to  occur  more  frequently  than  once 
every  twelve  months, 

(c)  Clinically  indicated:  Consistent 
with  sound  clinical  judgment  physicians 
may  order  an  HIV  antibody  test  if  an 
inmate  presents  chronic  illnesses  or 
symptoms  suggestive  of  an  HIV 
infection.  Inmates  who  are  pregnant 
inmates  receiving  live  vaccines  or,  if 
required,  inmates  admitted  to 
community  hospitals  shall  be  tested  in 
this  category.  Also,  inmates 
demonstrating  promiscuous,  assaultive 
or  predatory  sexual  behavior  shall  be 
tested  within  this  category. 


(d)  Pre-release /community  activities: 

(1)  Inmates  being  considered  for 
parole,  furlough,  or  placement  in  a 
Community  Corrections  Center  (CCC) 
will  be  tested  for  the  HIV  antibody  as  a 
condition  for  participation  in  the 
community  activity.  An  inmate  who  has 
been  tested  within  one  year  of  this 
consideration  ordinarily  will  not  be 
required  to  submit  to  a  repeat  test  prior 
to  the  lapse  of  the  one-year  period. 
Inmates  electing  not  to  be  tested  may 
not  be  considered  for  furlough,  or  CCC 
referral  If  an  inmate  is  being  considered 
for  parole  and  elects  not  to  be  tested, 
the  United  States  Parole  Commission 
shall  be  notified.  Inmates  participating 
in  unescorted  community  activities  shall 
be  tested  for  the  HTV  antibody.  Refusing 
to  be  tested  shall  be  grounds  for  denying 
participation  in  the  community  activity. 

(2)  Prior  to  release  on  parole,  to  a  CCC 
or  participation  in  an  unescorted 
community  activity,  the  inmate  will  be 
given  a  reasonable  period,  ordinarily  5- 
10  days,  in  which  to  notify  his/her 
spouse  (legal  or  common-law)  or  any 
identified  significant  others  with  whom 
it  could  be  assiuned  the  inmate  might 
have  contact  resulting  in  possible 
transmission  of  the  virus.  Refusal  to 
make  such  notification  may  result  in 
denial  of  CCC  placement  or 
participation  in  imescorted  community 
activities.  Institution  staff  shall 
personally  confirm  that  these 
individuals  have  been  notified  of  the 
inmate's  condition.  If  an  inmate  is  being 
considered  for  parole  and  refuses  to 
make  such  contacts,  the  United  States 
Parole  Commission  shall  be  notified. 

(3)  Inmates  being  released  due  to  full 
expiration  of  sentence  or  mandatory 
release  shall  submit  to  an  antibody  test 
within  one  year  prior  to  release.  Failure 
to  comply  shall  result  in  an  incident 
report  Those  inmates  testing  positive 
shall  be  encouraged  to  notify  their 
spouse  or  significant  other  of 
seropositivity. 

§549.17    CounseOng. 

Inmates  receiving  the  HIV  antibody 
test  shall  receive  pre  and  post  test 
counseling,  regardless  of  die  test  result 

§  549.19    Treatment/monitoring. 

(a)  Clinical  evaluation  and  review  for 
HIV  positive  inmates  shall  occur  at  least 
once  a  month. 

(b)  Pharmaceuticals  approved  by  FDA 
for  use  in  the  treatment  of  AIDS  and 
HIV  infected  inmates  will  be  offered  at 
the  parent  institution  when  indicated. 

[FR  Doc  69-27868  Filed  11-27-89;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  435 
RIN  3084-AA19 

Mall  Order  Merchandise  Trade 
Regulation  Rule;  Notice  of  Proposed 
Rulemaking 

AQENCV:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Trade 
Commission  is  conunencing  a 
rulemaking  to  amend  the  trade 
regulation  rule  "Mail  Order 
Merchandise."  18  CFR  part  435  ("the 
Rule"),  to  include  merchandise  ordered 
by  telephone,  and  to  amend  the  ^ 
definition  of  "properly  completed  order" 
for  credit  sales.  The  Commission  is 
commencing  this  rulemaking  because  of 
the  public  comments  filed  in  response  to 
its  Advance  Notice  of  Proposed 
Rulemaking,  and  other  information 
discussed  in  this  notice.  The  rulemaking 
proceeding  will  be  limited  to 
consideration  of  amending  the  Rule  in 
these  respects.* 

The  Commission  invites  public 
comment  on  the  proposed  amendments 
to  the  Rule. 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  29, 1990. 
Notification  of  interest  in  questioning 
witnesses  must  be  submitted  on  or 
before  January  12, 1990.  Prepared 
statements  of  witnesses  and  exhibits,  if 
any,  must  be  submitted  on  or  before 
February  26, 1990.  Public  hearings 
commence  at  9:30  a.m.  on  March  28, 
1990. 

ADDRESSES:  Five  copies  of  written 
comments,  notifications  of  interest. 


'  Th«  Commiasion  it  alio  teeking  comment  on  a 
note  explaining  the  coverage  of  the  proposed 
amendment  which,  if  the  amendment  is  adopted  and 
Incorporated  into  the  existing  Rule,  would  be 
designated  "Note  S."  The  proposed  note  explains 
that  the  term  "telephone"  refers  to  any  direct  or 
indirect  use  of  the  telephone  to  order  merchandise, 
regardless  of  whether  the  telephone  Is  activated  by. 
or  the  language  of  the  sale  is  that  of,  human  beings, 
machines  or  both. 

Additionally,  the  Commission  Is  soliciting 
comment  on  whether  sections  435.1(b)(3)  (i)  and  (ii) 
of  the  Rule  should  be  amended  to  include  means  for 
providing  option  notices  to  consumers  other  than  by 
first  class  mail.  Since  any  such  amendment  would 
give  other  evidence  of  compliance  with  the  Rule  the 
tame  weight  that  the  Rule  now  gives  to  option 
notices  provided  by  first  class  mail,  the  Commission 
views  It  as  not  a  substantive  amendment  to  or 
repeal  of  any  portion  of  the  Rule,  and  so  not 
governed  by  the  provisions  of  section  18(d)(2)(B)  of 
the  PTC  Act.  15  U  S.C  section  67(d)(2)(b).  The 
Commission  accordingly  is  not  proposing  at  this 
lime  uny  specific  language  relating  to  these 
provisions,  but  may  at  some  future  lime,  based  on 
the  information  elicited  in  this  rulemaking,  or 
otherwise,  change  these  provision*. 


prepared  statements  of  witnesses  and 
exhibits  should  be  submitted  to  Henry  B. 
Cabell,  Presiding  Officer,  Federal  Trade 
Commission,  Washington,  DC  20580, 
202-326-3642.  The  public  hearings  will 
be  held  in  Room  332,  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue,  NW„ 
Washington,  DC  20580.  All  submissions 
should  be  captioned:  "Notice  of 
Proposed  Rulemaking — Amendment  of 
the  Mail  Order  Merchandise  Rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  N.  Brewer,  Attorney,  Division  of 
Enforcement  Bureau  of  Consumer 
Protection  (601  Pennsylvania  Ave.,  Rm. 
4632),  Federal  Trade  Commission, 
Washington,  DC  20580,  202-326-2967, 
SUPPLEMENTARY  INFORMATION:  >  This 

notice  sets  out  the  rulemaking 
procedures  to  be  followed,  the  text  of 
the  Rule  provisions  to  be  considered 
during  the  rulemaking  proceeding, 
reference  to  the  legal  authority  for  the 
Rule  and  the  rulemaking  proceeding,  a 
statement  of  the  Commission's  reasons 
for  commencing  the  proceeding  to 
amend  the  Rule,  a  list  of  general 
questions  and  issues  upon  which  the 
Commission  desires  written  and  oral 
comment,  an  invitation  for  written  and 
oral  comments,  and  instructions  for 
prospective  witnesses  and  other 
interested  persons  who  desire  to  present 
oral  statements  or  otherwise  participate 
in  this  proceeding. 

Background 

[l]  On  October  22, 1975,  the  Federal 
Trade  Commission  published,  at  40  FR 
49492.  the  Trade  Regulation  Rule 
relating  to  Mail  Order  Merchandise,  16 
CFR  part  435.  A  Statement  of  Basis  and 
Purpose  for  the  Rule  was  published  on 
November  5. 1975,  at  40  FR  51582.  The 
Rule  became  effective  on  February  2, 
1976,  and  has  remained  in  full  force  and 
effect  since  then.  Statutory  authority  for 
the  Rule  and  for  this  rulemaking 
proceeding  to  amend  the  Rule  is 
provided  by  Section  18  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  57a,  as 
amended. 

(2]  Under  the  Rule,  a  mail  order  seller 
who  is  unable  to  ship  merchandise 
within  the  time  stated  in  the  solicitation 
of  the  order,  or  within  thirty  days  of 
receipt  of  a  properly  completed  order  if 
no  time  is  stated,  must  provide  the  buyer 
with  a  notice  of  delay.  If  the  delay  is 
thirty  days  or  less,  the  notice  must  give 
the  buyer  the  option  to  cancel  the  order. 
If  the  delay  is  more  than  thirty  days  or  is 


*  To  facilitate  reference,  we  have  numbered 
consecutively  the  paragraphs  in  each  major  section 
of  this  Notice  of  Proposed  Rulemaking.  These 
numbers  are  bracketed. 


indefinite,  the  seller  must  notify  the 
buyer  that,  unless  the  buyer  expressly 
consents  to  such  a  delay,  the  order  will 
be  automatically  cancelled.  If  the  buyer 
agrees  to  the  delay  date  given  in  the  first 
notice  but  the  seller  cannot  meet  the 
new  shipping  date,  the  seller  must  send 
out  a  second  notice  of  delay.  The  order 
will  then  be  cancelled  automatically 
unless  the  buyer  expressly  consents  to  a 
further  delay. 

[3]  The  Rule  also  requires  the  seller  to 
have  a  reasonable  basis  for  any  claims 
made  about  shipping  time.  Where  no 
claim  is  made,  it  is  implicitly  claimed 
that  merchandise  will  be  shipped  within 
thirty  days.  Where  the  seller  fails  to  ship 
in  the  time  expressly  or  implicitly 
claimed,  the  Rule  requires  the  seller  to 
refund  the  buyer's  money  whenever  the 
seller  (1)  fails  to  provide  any  notice  of 
delay  and  option  to  cancel  required  by 
the  Rule;  or,  (2)  provides  a  first  notice  of 
delay  and  option  to  cancel  and  the 
buyer  exercises  the  option  to  cancel 
prior  to  shipment;  or,  (3)  provides  a  first 
notice  that  shipment  will  be  delayed 
more  than  thirty  days  or  for  an 
indePjiite  time  and,  within  thirty  days 
after  the  original  shipment  time,  fails  to 
ship  and  the  buyer  fails  expressly  to 
consent  to  the  delay;  or  (4)  provides  a 
second  notice  of  delay  whereby  the 
buyer  must  expressly  consent  to  any 
further  delay  and  the  buyer  does  not 
consent;  or.  (5)  provides  the  buyer  notice 
of  his  inability  to  ship  and  his  decision 
not  to  ship.  When  a  refund  is  required 
by  the  Rule,  a  seller  is  allowed  one 
billing  cycle  to  take  specified  action 
where  there  is  a  credit  sale,  and  seven 
working  days  to  mail  a  refund  where  the 
buyer  has  made  a  cash,  check  or  money 
order  payment. 

[4]  On  October  27. 1988.  the 
Commission  published  its  Advance 
Notice  of  Proposed  Rulemaking  (the 
"ANPR").  which  requested  comments  on 
whether  the  Commission  should  amend 
the  Rule  to  include  shipment  of 
merchandise  ordered  by  telephone  or 
any  other  means,  and  to  change  the 
definition  of  a  "properly  completed 
order"  for  credit  sales  to  mean  the  time 
the  seller  receives  sufficient  information 
to  charge  the  buyer's  account.'  The 
Commission  received  34  written 
comments  in  response  to  the  ANPR. 

Extending  the  Rule's  Coverage  to 
Telephone-order  Merchandise 

[5]  Twenty-four  of  the  comments 
addressed  the  question  of  extending  the 
Rule  to  telephone-order  merchandise. 


*  Mail  Order  Merchandise  Rule:  Advance  Nolii;e 
of  Proposed  Rulemaking.  53  FR  43448  (Oct.  27, 19WJ. 
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The  comments  largely  supported 
extending  the  Rule.* 

[6]  The  Direct  Marketing  Association 
("DMA"),  a  trade  association  of  3500 
direct  marketers,  said  that  it  regarded 
the  Rule's  non-coverage  of  telemarketers 
as  an  exception  to  the  Rule  for  which  it 
saw  no  justification.  DMA  nevertheless 
urged  the  Commission  to  develop  the 
evidentiary  basis  for  extending  the  Rule 
to  telemarketers  (ANPR  Comment  1). 

[7]  The  comments  fi^m  consumers 
provided  some  anecdotal  evidence  of  a 
need  to  extend  the  Rule.'  Three  other 


*  Supporting  the  extension  of  the  Rule  lo 
telephone  marketing  were  CVN  Companiea.  bic 
("CVN"),  a  telephone  solicitation  and  order 
processing  agent  for  direct  marketers  (ANPR 
Comment  4),  Lao  Burnett  Co.,  Inc.  ("Burnett"),  an 
advertising  agency  that  handles  advertising 
accounts  for  direct  marketers  (ANPR  Comment  i\. 
Modem  Photography  {"Modem"),  an  advertising 
medium  for  direct  marketers  (ANPR  Comment  7\, 
the  Pennsylvania  Bureau  of  Consumer  Protection 
("PaBCP"),  a  state  consumer  protection  agency 
(ANPR  Comment  8);  the  California  Department  of 
Consumer  Affairs  ("CaOCA"),  a  state  consumer 
protection  agency  (ANPR  Comment  9):  Anthony 
Salamone,  a  columnist  for  the  Easton  (Pa)  Express 
(ANPR  Comment  14):  leffrey  L.  Cashatt.  ■  consumer 
(ANPR  Comment  IR):  Betty  D.  Griffin,  a  consumer 
(ANPR  Comment  18):  Alan  Flacks,  a  consumer 
(ANPR  Comment  19):  N.  M.  Loscalxo,  a  consumer 
(ANPR  Comment  20):  Andrew  Levitt  a  consumer 
(ANPR  Comment  21):  ]ohn  M.  Chaplick.  a  coiuumer 
(ANPR  Comment  22);  Leilani  Ponzi.  a  consumer 
(ANPR  Comment  23):  the  National  Consumers 
League  ("NCL"),  a  consumer  association  (A.NPIt 
Comment  24);  the  American  Retail  Federation 
("ART'),  an  association  of  state  and  national  retail 
associations  (ANPR  Comment  25):  the  National 
Retail  Merchants  Association  ("N'RMA"),  an 
■saociatlon  of  department  chaiiu  specialty  and 
Independent  retail  stores  (ANPR  Comment  28); 
Vrymeer  Commodities,  tac_  a  direct  marketer 
(ANPR  Comment  27);  the  Iowa  Consumer  Protection 
Division  ('laCPD") ,  a  stale  consumer  protection 
agency  (ANPR  Comment  28):  the  Wisconsin 
Attorney  General  ( "WiAG")  (ANPR  Comment  29); 
the  Maine  Attorney  General  ("MeAG ")  (ANPR 
Comment  30):  the  Department  of  Justice  of  North 
Carolina  ("NCDO)")  (ANPR  Comment  31);  the 
Consumer  Protection  Division  for  the  District 
Attorney  for  the  Northwestern  District  of 
Massachusetts  ("NWMaDA"),  a  state  coiuumer 
protection  agency  (ANPR  Comment  32);  and 
Bernhardt  Sandler,  ■  consumer  (ANPR  Comment 
34), 

Fonr  consumers  commented  about  marketing 
practices  that  are  unrelated  to  shipment  delayi  by 
direct  marketers.  These  comments  accordingly  are 
not  included  in  our  analysis  of  comments  passroi. 
The  comments  thai  are  excluded  from  the  analysi* 
include  Ihosa  of  Mr.  Robert  Aichroth  (ANPR 
CoirmienI  12),  who  objected  lo  what  he  viewed  ■• 
paying  excessive  postage  and  handling  costs; 
George  J.  Van  Cure  (ANPR  Comment  15),  who 
objected  to  the  failure  of  direct  marketer*  to 
prominently  advertise  postage  andlnadllng  costs  in 
the  solicitation  of  orders:  Geraldina  Huampfher- 
Gatx  (ANPR  Comment  17),  who  objected  to 
outbound  (originating  with  merchant)  telephone 
tolicitalioB  at  disruptive:  and  William  P.  Pryor 
(ANPR  Comment  33|,  who  complained  that  h« 
received  telephone-order  merchandise  on  tima,  but 
that  it  was  defective. 

*  See,  e.g.,  comments  of  Leilani  Pons  (ANPR 
Comment  23)  and  Bernhardt  Sandler  (ANPS 
ComoMniai). 


comments  provided  information  based 
on  more  widespread  expeiianee. 
Modem  stated  that  it  had  adoiited  ttie 

policy  of  rejecting  advertising  by 
telephone-order  merchants  who  failed  to 
ship  or  provide  refunds  within  the  times 
prescribed  by  the  Rule,  It  rejected  over  a 
dozen  advertisers  over  the  four  years 
the  pohcy  has  been  in  effect  Modem 
relates  that  one  of  the  most  frequent 
reasons  for  rejecting  advertising  has 
been  the  failure  to  timely  ship  (ANPR 
Comment  7,  p,  3). 

[8]  PaBCP  noted  that  since  1985 
Pennsylvania  has  experienced  a  39% 
increase  per  year  in  telemarketing 
complaints  it  has  handled,  and  that  it  is 
presently  averaging  100  such  complaints 
a  week.  The  consumer  protection  agency 
also  notes  that  although  the  actual 
number  of  telemarketing  ccMnplaints  is 
fewer  than  the  number  of  similar  mail 
order  complaints,  proportionally  the 
volume  of  mail  order  complaints  has 
remained  static  over  the  last  several 
years  while  the  volume  of  telemarketing 
complaints  has  increased.  Moreover,  the 
dollar  value  of  telephone  orders  is 
significantly  greater  thean  the  dollar 
value  of  mail  orders  (ANPR  Comment  8, 
p,  2).» 

[9]  Another  state  consumer  protection 
agency,  NWMaDA.  also  noted  a 
"dramatic  increase  in  the  number  of 
[consumer]  complaints  *  *  *  concerning 
purchases  or  leases  negotiated  by 
telephone"  (ANPR  Comment  32,  p.  1). 

[10]  CaDCA's  comment  traced  the 
history  of  the  amendment  in  1966  of  the 
California  mail  order  rule  (Bus,  ft  Prof. 
Code  S  17538)  to  include  telephone- 
order  merchandise  and  services.  It  said 
the  legislation  was  preceded  by  a  case 
brought  by  the  state  against  a  computer 
software  merchant  who  failed  to  timely 
ship  talephone-order  merchandise  to 
both  consumers  and  businesses.  The 
consumer  protection  agency  stated  that 
the  amendment  "attracted  only  minor 
opposition  from  the  mail  order  industry" 
and  that  it  is  "not  aware  of  any  change 
in  the  cost  or  price  of  goods  or  services 
used  by  consumers  or  businesses  as  a 
result  of  the  amendments"  (ANPR 
Comment  10.  p.  2). 

[11]  The  one  comment  that  flady 
opposed  extending  the  Rule  to  telephone 


*  PaBCP  may  have  included  within  the  categories 
"mail  order  complaints"  and  "telemarketing 
complaints"  consumer  contacts  that  are  net 
specifically  related  to  the  Rule  or  the  proposed 
amendment  to  extend  it  lo  teiepbooe-order 
merchandise.  However,  because  these  categories 
probably  included  some  complaints  about  tha 
timeltnaas  of  hiUUlmeats  or  Mtedb  thayi 
pertinent  and  of  interast  to  ua.  Wa  I 
Invite  stat«  or  other  rwiiimMl  pMlaaiia*  ar 
mediation  agencies  to  |mvld»4ilailad  airtdaBca  a( 
such  consumer  complaint*. 


merchandise  did  so  on  the  basia  that  the 
commenter  had  no  evidence  that  any 
change  in  the  Rule  is  needed.^ 

[12]  In  addition  to  receiving  thesa 
comments.  Commission  staff  has 
prepared  a  report  of  a  nationaHjr 
projectable  survey  of  consumer 
experiences  over  a  six  mond)  period 
with  telephone  order  and  mail  order 
merchandise.  The  field  work  for  this 
survey  was  conducted  from  November 
1987  to  February  1988  by  Opinion 
Research  Corporation  ("ORC),  a 
consumer  research  organization  that 
specializes  in  nationally  projectable 
sampling.  The  results  of  this  survey 
indicate  that  consumer  expectations 
with  respect  to  shipment  time  are  about 
the  same  for  mail  order  and  telephone 
order  merchandise.  Similarly,  the  ORC 
survey  indicates  that  consumers 
experience  shipment  and  refund 
failures,  and  inadequate  notices  of 
delay,  at  nearly  the  same  rate  regartiless 
of  the  means  of  ordering, 

[13]  Stafi  also  has  obtained  reports  of 
two  other  siuvesrs.  One  survey,  a  mail 
panel  survey,  was  conducted  in  1984  for 
the  Commission  by  Maiicet  Pacts.  The 
other  is  a  1987  Response  Analysis 
survey  of  behavior  and  attitudes  of 
telephone  shoppers  and  non-shoppers 
that  was  commissioned  by  AT&'T 
Communications.  The  reports  of  these 
surveys  provide  validating  information 
in  support  of  the  ORC  survey,  and  other 
helpful  information.  The  staff  report  of 
the  ORC  survey  and  the  underlying 
data,  and  the  reports  of  the  Market 
Facts  and  Response  Analysis  surveys, 
are  being  made  available  to  the  public 
upon  publication  of  this  notice. 

[14]  In  addition  to  the  above- 
referenced  surveys,  the  Commission  is 
placing  on  this  rulemaking  record  the 
report  of  the  results  of  a  1983  telephone 
survey  of  small  (at  that  time,  annual 
receipts  of  less  than  $7,5  million)  and 
larger  mail  order  firms  by  Damans  and 
Associates  ("Damans").  The  Damans 
survey  was  commissioned  by  the  FTC  to 
evaluate  the  impact  of  the  existing  Rule 
under  the  Regulatory  Flexibility  Act  of 
1980.  The  survey  concluded  that  (1) 
"[TJotal  costs  incurred  by  most  small 
mail  order  firms  for  complying  [with  the 
Rule]  were  not  viewed  as  being  high, 
with  75%  having  total  costs  under  $500;" 
(2)  [T]otal  compliance  costs  for  large 
mail  order  busmesses  are  higher  than 
they  are  for  small  businesses,  however, 
sales  are  also  higher"  f3)  "^ost  maU 
order  business[es,]  small  and  large,  are 
not  opposed  to  the  Mail  Order  Rule;" 
and  (4>  "Most  mail  order  firms,  large  and 


unnamed  direct  marketer*  (ANPR  f 
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small,  feel  the  basis  of  the  Mail  Order 
Rule  is  sound  business  practice  that 
enhances  the  growth  and  development 
of  mail  order  business.  ..."  * 

[15]  Sta^  also  has  collected  published 
infonnation  concerning  the  direct 
marketing  industry  and  its  size  to 
provide  background  data.  This 
infonnation  is  being  placed  in  the 
rulemaking  record.  Based  upon  this 
information  and  the  results  of  the  ORC 
survey,  staff  estimates  that  nearly  a 
third  of  direct  marketing  consumer  sales 
of  merchandise  are  now  placed  by 
telephone  and  paid  for  by  credit  card. 
Staff  believes  that  telephone  order  sales 
of  merchandise  to  consumers  in  1987 
totalled  between  $11  billion  and  $12.3 
billion,  while  mail  order  sales  totalled 
between  $21  billion  and  $23.5  billion. 
Based  on  this  information,  staff  also 
believes  that  these  figures  can  be 
multiplied  by  a  factor  of  as  much  as  five 
to  obtain  estimates  of  business-to- 
business  sales  of  telephone  order 
merchandise.' 

[16]  Upon  consideration  of  the 
comments  and  other  information 
obtained  by  the  staff  for  placement  in 
the  rulemaking  record,  the  Commission 
has  determined  to  issue  a  Notice  of 
Proposed  Rulemaking  ("NPR")  to 
commence  a  proceeding  to  expand  the 
Rule  to  cover  telephone  order 
merchandise. 

Extending  the  Rule  to  Other  Ordering 
K!eans 

[17]  Twelve  of  the  comments 
addressed  the  question  of  extending  the 
Rule  to  merchandise  ordered  by 
telephone  or  any  other  means.  Of  these 
comments,  seven  favored  extending  the 
Rule  to  other  means  of  ordering  on  the 
grounds  that  the  Rule  governs  unfair  and 
deceptive  acts  with  respect  to  the  timely 
shipment  or  refund  of  prepaid 
merchandise,  and  the  means  by  which 
the  merchandise  is  ordered  is 
immaterial  to  the  deceptive  acts  or 
practices  addressed  by  the  Rule.'" 

[18]  Five  comments  opposed 
extending  the  Rule  to  other  ordering 
technologies  on  the  grounds  that  the 
Conunission  has  no  basis  for  assessing 
either  the  need  for  expanding  the  Rule  to 
include  undeveloped  marketing 


'  Regulatory  Flexibility  Act  Review  of  the  Mail 
Order  Rule,  51  FR  1516, 1517  (Jan.  14. 1986). 

*  The  Rule  reache*  merchandise  purchaaed  by 
mail  by  buiinesse*.  See.  Statement  of  Baait  and 
Purpoae  accompanying  the  Rule  (hereinafter 
referred  to  as  the  ■SBP"),  40  FR  51582,  51594  (Nov.  5. 
1975). 

■'  Comment*  of  Burnett  (ANPR  Comment  0): 
Modem  (ANPR  Comment  7);  PaBCP  (ANPR 
Comment  8):  Christopher  Lee.  a  consumer  (ANPR 
Comment  11);  Andrew  Levitt  (ANPR  Comment  a); 
NCL  (ANPR  Comment  Z4;  and  MeAG  (ANPR 
Comment  32). 


technologies,  or  for  assessing  the  impact 
of  such  an  expanded  Rule.* ' 

[19]  DMA,  while  opposing  the 
extension  of  the  Rule  to  forms  of 
ordering  other  than  the  telephone,  points 
out  that  the  extension  of  the  Rule  to 
telephone-order  merchandise  will 
necessarily  comprise  a  number  of  new 
technologies  as  they  develop.  DMA 
argues  that  merchandise  ordered  by  any 
new  technology  that  directly  or 
indirecUy  involves  the  use  of  the 
telephone  by  definition  will  be 
telephone-order  merchandise  covered 
by  the  extended  rule  (ANPR  Comment  1, 
p.  2).  For  example,  computer  shopping 
may  involve  the  telephone  because  the 
consumer's  in-home  personal  computer 
may  be  linked  to  the  merchant's 
computer  by  modem  and  telephone. 
Arguably  the  extension  of  the  Rule  to 
telephone-order  merchandise  would  by 
definition  extend  it  to  such  computer- 
ordered  merchandise  because  it  was 
ordered  by  means  that  employed  the 
telephone. 

[20]  Although  the  Commission  agrees 
that  the  means  by  which  merchandise  is 
ordered  is  immaterial  to  the  harm  the 
Rule  is  meant  to  remedy,  we  are  unable 
at  this  time  to  assess  whether,  in  the 
absence  of  any  shipment  representation 
by  the  merchant,  consimier  perceptions 
of  shipment  time  will  vary  depending  on 
the  means  used  to  order  merchandise. 
Accordingly,  the  Commission  has  not 
included  the  proposal  to  expand  the 
Rule  to  cover  merchandise  in  addition  to 
telephone-order  merchandise  in  the 
NPR.  However,  the  Commission  believes 
that  consumer  perceptions  of  shipment 
time  will  not  vary  materially  where  the 
telephone  is  used  for  ordering, 
regardless  of  whether  the  telephone  is  - 
activated  by,  or  the  language  of  the  sale 
is  that  of.  human  beings,  machines,  or 
both.  We  therefore  invite  comment  on  a 
proposed  note  to  this  effect.  If  the 
proposed  amendment  is  adopted,  this 
note  would  be  appended  to  the  Rule  as 
"Note  8,"  and  provide  that  the  term 
"telephone"  refers  to  any  direct  or 
indirect  use  of  the  telephone  to  order 
merchandise,  regardless  of  whether  the 
telephone  is  activated  by,  or  the 
language  of  the  sale  is  that  of,  human 
beings,  machines,  or  both. 

Revising  the  Definition  of  "Properly 
Completed  Order" 

[21]  Nine  comments  addressed  the 
ANPR's  proposal  that  the  Commission 
amend  the  definition  of  "properly 


'  ■  Comments  of  DMA  (ANPR  Comment  1);  Cutler 
(ANPR  Comment  2);  Ellett  Brothera  ("Ellett"),  a  gun 
and  anununition  wholesaler  (ANPR  Comment  6): 
ARF  (ANPR  Comment  25);  and  NRMA  (ANPR 
Comment  28). 


completed  order*  in  the  credit  sale 
context.  Such  an  amendment  would 
treat  a  credit  order  as  "properly 
completed"  from  the  time  the  merchant 
receives  sufficient  information  to  charge 
the  buyer's  account,  instead  of  from  the 
time  the  seller  charges  the  buyer's 
account  as  stated  by  the  existing  rule. 
Although  there  was  some  division 
among  these  comments,  there  was  no 
disagreement  with  the  assertion  of  NCL 
that  the  use  of  credit  cards  and 
telemarketing  "go  hand  in  hand"  (ANPR 
Comment  24).  "This  comment  is 
supported  by  the  ORC  and  AT&T 
surveys,  which  appear  to  agree  that  the 
preponderant  metliod  of  payment  for 
telephone  order  merchandise  is  by 
credit  card.  The  importance  of  credit 
cards  in  telephone  ordering  has  led  the 
Commission,  in  proposing  to  extend  the 
Rule  to  telephone-order  merchandise,  to 
explore  anew  the  Rule's  different 
treatment  of  credit  and  other  sales 
governed  by  the  Rule. 

[22]  When  it  adopted  the  Rule  the 
Commission  made  it  clear  that  it 
beheved  that  it  would  be  appropriate  to 
impose  the  same  requirements  on  credit 
and  other  sales.  The  Commission 
reasoned  that,  although  consumers  who 
pay  in  advance  are  more  oppressed  with 
delayed  dehvery  than  consumers  whose 
accoimts  are  not  charged  immediately, 
all  consumers  are  injured  when  a  seller 
lacks  a  reasonable  basis  for  bis 
shipment  representations.  However,  in 
framing  the  remedies  to  correct  the 
unfair  or  deceptive  acts  or  practices  of 
making  unsubstantiated  shipment 
representations  and  failing  to  obtain 
consumer  consents  to  delay,  it  decided 
to  accept  the  industry  suggestion  that 
credit  transactions  be  treated  differently 
because  it  felt  that  it  had  not  provided 
affected  industry  sufficient  notice  of  this 
possible  regulatory  position.'* 

[23]  Six  comments  opposed  the 
proposed  change  in  the  definition,  albeit 
three  (Cutler.  ARF  and  NRMA)  argued 
simply  that  the  definition  should  permit 
a  longer  shipment  time  whenever  the 
consumer's  order  is  part  of  an 
application  to  the  merchant  for  credit  In 
fact  Cutler  implies  that  there  would  be 
no  difficulty  in  changing  the  definition 
as  proposed  in  the  ANPR  were  it  limited 
to  third-party  or  bank  card  credit 
transactions  (ANPR  Comment  2,  p.  2). 
Similarly,  part  (c)  of  section  17538  of  the 
California  Business  and  Professions 
Code,  which  covers  mail  and  telephone- 
order  goods  and  serviros,  makes  this 
distinction.  The  statute  permits  an 
additional  20  days  for  shipment  in  credit 
transactions  involving  situations  in 


>■  See,  SBP,  40  FR  51582.  S1594  (Nov.  5. 1975). 
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which  a  credit  application  accompanies 
the  order  (ANPR  Comment  9,  pp.  1,  5-6). 

[24]  On  the  other  hand.  DMA  and 
Direct  Marketing  Enterprises  ("DME").  a 
direct  marketer  (ANPR  Conunent  3). 
argued  that  any  credit  transaction  is 
potentially  more  time  consuming  than 
other  methods  of  payment.  In  this 
regard.  DME  suggested  that  a  credit 
order  not  be  treated  as  "properly 
completed"  until  two  weeks  following 
its  receipt  by  the  merchant  (ANPR 
Comment  3,  p.  31.  Similarly,  DMA 
argued  for  a  "reasonable"  definite 
additional  time.  Although  it  is 
conceivable  that  merchants  who  solicit 
credit  orders  need  more  time  to  process 
them  than  merchants  who  do  not  the 
suggestion  seems  counter-intuitive.  For 
example,  it  appears  that  the  bulk  of  the 
sales  made  by  telephone-order 
merchants  are  credit  sales  while  the 
bulk  of  mail  order  sales  are  paid  by 
cash,  check  or  money  order. 
Nevertheless,  of  those  merchants  who 
make  express  shipment  representations 
when  they  solicit  orders  of  merchandise, 
telephone-order  merchants  generally 
promise  faster  shipment  than  mail  order 
merchants.  We  believe  that  for  the  most 
part  they  would  not  make  such 
representations  if  they  lacked  a 
reasonable  basis  for  them.  The 
Commission  accordingly  welcomes  the 
development  of  the  rulemaking  record 
with  respect  to  the  time  needed  to 
process  credit  orders,  a  matter  that  is 
now  far  from  clear. 

[25]  CVN  pointed  to  additional 
problems  arising  from  the  possible  lack 
of  coordination  between  direct 
marketers  and  their  marketing  agents 
whereby,  under  the  proposed 
amendment,  the  agent  might  well 
provide  a  notification  of  delay  and 
option  to  cancel  the  order  after  the 
merchant  had  already  shipped  it  (ANPR 
Comment  4,  p.  2).  Since  such  problem 
may  exist  In  non-credit  transactions,  the 
imphcations  of  the  CVN  comment  are 
not  entirely  clear.  In  any  event  the 
Commission  welcomes  the  development 
of  the  rulemaking  record  in  this  respect. 

[26]  Three  comments  by  state 
consumer  protection  agencies  favor 
amending  the  definition  of  properly 
completed  order,  as  suggested  in  the 
ANPR.«» 

[27]  The  Commission  notes  that  the 
results  of  the  ORC  survey  indicate  that 
consumer  perceptions  do  not  appear  to 
vary  greatly  depending  on  the  method  of 
payment.  But  consumers  who  pay  by 
credit  card  tend  to  expect  faster 
shipment  than  consumers  who  pay  by 


"  PaBCP  (ANPR  Comment  8.  p.  3).  MeAG  (ANPR 
Comment  Sft  p.  1),  and  NWMaOA  (ANPR  Comment 
32.  p.  2). 


check  or  money  order.  While 

acknowledging  that  consumers  may 
expect  speedier  shipment  of  credit 
purchases,  DMA  argues  that  such  an 
expectation  does  not  justify  a 
requirement  that  shipment  be  made 
within  the  same  time  regardless  of  the 
method  of  payment 

[28]  Nevertheless,  if  consumers  widely 
and  reasonably  perceive  that  shipment 
will  occur  within  the  same  time 
regardless  of  how  they  pay,  it  would  be 
unfair  and  deceptive  for  the  merchant  to 
fail  to  specify  a  longer  shipment  time  for 
credit  sales  if  that  is  the  case.  However, 
even  if  such  consumer  expectations  are 
widely  held  and  reasonable,  they  may 
be  incorrect 

[29]  In  considering  these  issues  and 
possible  remedies,  the  Commission  will 
consider  a  definition  of  "properly 
completed  order"  in  the  credit  context 
that  permits  the  merchant  greater 
flexibility  for  various  credit 
transactions.  For  example,  as  was 
previously  noted,  California  permits  an 
additional  20  days  when  the  order  is 
accompanied  by  a  credit  application  to 
the  merchant  (ANPR  Comment  9,  pp.  1, 
5-6). 

[30]  At  this  time  the  Commission  is 
not  having  any  conclusions  on  these 
issues.  The  Commission  invites  factual 
information  on  the  usual  or  customary 
practices  and  time  required  for 
processing  credit  sales,  whether  credit  is 
extended  by  the  merchant  or  a  third 
party.  It  also  invites  the  development  of 
the  record  with  respect  to  the 
capabilities  and  practices  of  direct 
marketers  and  their  agents  to  coordinate 
their  fulfillment  efforts  when  payment  is 
by  credit. 

Option  Notices:  Narrowing  the 
Rebuttable  Presumptions 

[31]  Comments  by  CuUer  (ANPR 
Comment  2,  p.  6),  ARF  (ANPR  Comment 
25),  and  NIW^IA  (ANPR  Comment  26,  p. 
2)  suggested  that  option  notices  be 
permitted  by  telephone.  At  the  time  of 
the  adoption  of  the  existing  Rule,  the 
Commission  stated  that  it  did  not  wish 
to  "absolutely  bar  sellers  from  making 
use  of  other  means  of  commimication 
which  are  consistent  with  the 
requirements  of  the  Rule  and  which  can 
be  demonstrated  to  be  of  equal  or 
superior  efficacy"  to  providing  any 
notice  or  means  of  exercising  an  option 
to  cancel  and  obtain  a  prompt  refiuid  by 
first  class  mail.'*  Accordixigly,  sellers 
may  presentiy  use  such  means. 
However.  i\  435.1(b)(3)  (i)  and  (ii) 
create  rebuttable  presumptions  of  non- 
compliance where  first  class  mail  is  not 


used  The  comments  accordingly 
indirecUy  relate  to  whether  these 
rebuttable  presumptions  should  be 
changed.  The  Commission  welcomes 
development  of  the  record  with  respect 
to  whether  mechanisms  other  than  those 
described  in  J5  435.1(b)(3)  (i)  and  (ii)  for 
contracting  buyers  and  providing  them 
the  means  for  response  can  be 
demonstrated  to  insure  that  "buyers  are 
provided  with  intelligible  information 
and  are  given  a  meaningful  opportunity 
to  exercise  their  option  to  cancel  their 
order  or  consent  to  delayed 
shipment"'* 

Other  Issues 

[32]  Several  comments  received  in 
response  to  the  ANPR  raised  issues  that 
extend  beyond  the  amendments  to  the 
Rule  proposed  by  the  Commission.  The 
Commission  notes  these  comments 
below  and  describes  why  further 
discussion  of  them  during  the 
rulemaking  proceeding  is  unnecessary. 

[33]  A  comment  from  the  California 
Council  of  the  Blind  argued  that  the  Rule 
or  any  amendment  to  the  Rule  should 
explicitiy  exempt  charitable 
organizations  (ANPR  Comment  10). 
Section  4  of  the  FTC  Act  limits  its 
operation  to  any  person,  partnership  or 
corporation  "organized  to  carry  on 
business  for  its  own  profit  or  that  of  its 
members."  Organizations  excluded  from 
the  coverage  of  the  Act  are  thus 
"legitimate  bona  fide  eleemosynary 
institutions  .  .  .,"  Ohio  Christian 
College  et  al.,  80  F.T.C.  815,  849  (1972). 
See  also,  Community  Block  Bank  of  the 
Kansas  City  Area  v.  FTC,  405  F.  2d  1011 
(8th  Cir.  1969);  National  Commission  on 
Egg  Nutrition.  88  F.T.C  89, 175  (1976). 
Any  trade  regulation  rule  authorized  by 
the  FTC  Act  is  derivative:  it  can  reach 
no  further  than  the  FTC  Act  itself. 

[34]  A  comment  from  Ellett  a 
wholesale  supplier  of  guns  and 
ammunition,  argued  that  the  amendment 
should  reach  only  consumer 
transactions  (ANPR  Comment  5).  Upon 
analysis  of  the  comment  it  appears  that 
Ellett  may  not  appreciate  that  the 
existing  Rule  reaches  mail  order 
merchandise  purchased  by  businesses. 
At  the  time  it  adopted  the  Rule  the 
Commission  made  it  clear 
that  *  •  •  businessmen  have 
encountered  the  same  problems  as  the 
general  public  when  dealing  with  distant 
mail  order  sellers  *  •  •  [T]here  is  no 
compelling  reason  to  treat  them 
dij^erentiy  from  other  members  of  the 
consuiming  public. '  * 


■*  SBP,  40  FR  S1SB2. 51501  (Nov.  5. 1975). 


"Id. 

>•  SBP,  40  FR  51582.  51504  (Nov.  5. 1975).  SUf!  bat 
consistently  publicized  the  fact  that  the  Rule  covert 
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Businesses  too  can  be  targets  of 
unscrupulous  telemarketers."  In  the 
absence  of  any  evidence  that  businesses 
are  not  affected,  the  Commission 
declines  to  limit  the  coverage  of  the 
proposed  amendment  in  a  way  the 
existing  Rule  fails  to  do. 

[35)  Finally,  comments  by  PaBCP 
(ANPR  Comment  a  p.  1),  NCAG  (ANPR 
Comment  31.  pp.  1-2),  WiAG  (ANPR 
Comment  29.  p.  2).  and  NWMaDA 
(ANPR  Comment  32,  p.  1)  suggested  that 
the  Commission  initiate  rulemaking  to 
deal  with  telemariceting  fraud  generally 
or  support  legislative  proposals  in 
Congress  that  would  empower  state 
consumer  protection  agencies  to  deal 
with  telemarketing  fraud  by  pursuing 
perpetrators  in  federal  district  court 
actions.  They  point  to  the  difficulties 
states  encounter  in  dealing  with 
fraudulent  telemarketers  that  operate 
only  in  interstate,  not  intrastate 
commerce,  or  in  dealing  with 
telemarketing  operations  that  are 
quickly  relocated  to  escape  state 
enforcement  efforts.  As  NCAG  points 
out  (ANPR  Comment  31.  p.  1).  generally 
speaking  the  telemarketing  fraud 
referred  to  here  does  not  involve 
shipment  failure,  but  price  or  quality 
misrepresentations.  Although  it  is 
certainly  possible,  as  NCL  argues,  that 
some  telemarketing  fraud  may  be 
spotted  earlier  if  shipment  dates  are  not 
being  met  (ANPR  Comment  24,  p.  2).  our 
experience  is  that  such  forms  of 
deception  or  imfaimess  are  difficult  to 
reach  by  rulemaking. 

Sectioo  A.  Notice  of  Proposed 
Rulemaking;  The  Cturent  Rule;  The 
Proposed  Trade  Regulation  Rule 
Relating  to  Mail  and  Telephone  Order 
Meidumdise  and  Receipt  of  a  Properly 
Completed  Credit  Order 

Notice  is  hereby  given  that  the 
Federal  Trade  Commission,  pursuant  to 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  41.  et  seq..  the 
provisions  of  part  I,  subpart  B  of  the 
Commission's  procedures  and  rules  of 
practice.  16  CFR  1.7,  et  seq.,  and  section 
553  of  subchapter  II.  chapter  5.  tide  5  of 
the  U.S.  Code  (Administrative 
Procedure),  5  U.S.C  553.  hereby  initiates 
a  proceeding  to  consider  whether  its 
Trade  Regulation  Rule  Concerning  MaU 
Order  Merchandise  (hereinafter  cited  as 
"the  Rule"),  18  CFR  part  435.  should  be 
amended  to  cover  merchandise  ordered 
by  telephone,  and  whether  the  definition 
of  "properly  completed  order"  in  the 


bu«ineM-to-bu«lne««  mail  order  talei.  See.  e.g..  A 
BugineM  Guide  to  the  Federal  Trade  Commistion't 
Mai]  Order  Rule.  GPO  ie6-S46  (1987).  p.  IS. 

"  See,  Comments  of  CaDCA  (ANPR  Comment  S, 
p.  1)  and  Betiy  D.  Gnffin  (ANPR  Comment  IB,  p.  1). 


context  of  credit  sales  should  be 
amended  to  refer  to  the  time  the 
merchant  receives  sufHcient  information 
to  charge  the  buyer's  account.  In  the 
proceeding,  the  Commission  will  limit  its 
consideration  to  these  concerns.  During 
the  proceeding,  all  requirements  of  the 
Rule  which  became  effective  on 
February  2, 1978,  will  remain  in  effect. 

The  Commission  has  determined, 
pursuant  to  18  CFR  1.20,  to  follow  the 
procedures  set  forth  in  this  notice  for 
this  proceeding.  The  Commission  has 
decided  to  employ  a  modified  version  of 
the  rulemaking  procedures  specified  in 
Section  1.13  of  the  Commission's  Rules 
of  Practice.  The  proceeding  will  have  a 
single  Notice  of  Proposed  Rulemaking 
and  neither  the  Commission  nor  the 
Presiding  Officer  will  designate  disputed 
issues. 

There  are  no  current  requirements  in 
the  Rule  relating  to  merchandise  ordered 
by  telephone  as  such.  Moreover,  the 
Rule  currently  defines  the  term 
"properly  completed  order"  in  the  credit 
context  to  refer  to  the  time  the 
consumer's  account  is  charged.  The 
proposal  would  require  the  addition  of 
references  to  telephone  order 
merchandise  to  the  current  provisions 
relating  to  mail  order  merchandise,  and 
change  the  definition  of  "properly 
completed  order"  in  the  credit  context, 
as  follows: 

1.  The  proposed  amendment  would 
change  the  title  of  the  Rule  to  "Mail  and 
Telephone  Order  Merchandise." 

2.  In  S  435.1  of  the  Rule,  the  proposed 
amendment  would  refer  to  mail  or 
telephone  order  sales  in  commerce  and 
to  merchandise  ordered  through  the 
mails  or  by  telephone. 

3.  In  9  435.2(b)(1)  of  the  Rule,  the 
proposed  amendment  would  change  the 
definition  for  receipt  of  a  properly 
completed  order  to  refer  to  the  time  at 
which  the  seller  receives  all  the 
information  necessary  to  charge  the 
buyer's  account 

4.  Because  of  the  proposed  changes, 
the  other  sections  of  the  Rule  would 
automatically  apply  to  any  merchandise 
ordered  by  telephone. 

Section  B.  Sectioo-By-Sectioii 
Descriptioa  of  Proposed  Amemlinents 

[1]  As  amended,  S  435.1  of  the  Rule 
would  provide  that,  in  coimection  with 
either  mail  or  telephone  order  sales  in 
commerce,  it  is  an  unfair  method  of 
competition  and  an  unfair  or  deceptive 
act  or  practice  for  a  seller  to  engage  in 
any  of  the  acts  or  omissions  described  in 
the  Rule.  Thus  both  mail  order  sellers 
and  telephone  order  sellers  would  be 
required  to  comply  with  the  provisions 
of  the  Rule  with  respect  to 


substantiating  any  representation  with 
respect  to  shipment  time;  providing 
adequate  notification  of  delay  with  an 
option,  exercisable  at  the  seller's 
expense,  to  cancel  the  order  and  obtain 
a  prompt  refund,  and  containing  such 
other  information  as  is  required  by  the 
Rule;  or  deeming  an  order  cancelled  and 
providing  a  prompt  refund  when 
appropriate. 

[2]  As  used  in  the  amended  Rule,  any 
inbound  or  outbound  use  of  the 
telephone  to  order  merchandise  would 
be  covered.  In  interpreting  the  existing 
Rule,  Commission  staff  has  said  that  any 
use  of  the  mails  directly  or  indirectly  to 
complete  an  order  makes  it  a  mail  order 
sale.  Similarly,  it  is  the  Commission's 
purpose  that  any  direct  or  indirect  use  of 
the  telephone  to  order  merchandise. 
however  the  telephone  is  activated,  and 
whether  or  not  the  language  of  the 
transaction  is  that  of  humans,  machines, 
or  both  would  make  an  order  a 
telephone  order  sale. 

[3]  As  with  the  existing  Rule,  the 
proposed  Rule  would  not  cover  services, 
only  merchandise.  The  same  exemptions 
applicable  to  the  existing  Rule  would 
continue  under  the  proposed  Rule.  This 
includes  exemptions  for  certain 
installments  of  subscriptions  ordered  for 
serial  delivery,  seeds  and  growing 
plants.  CO.D.  sales,  and  transactions 
governed  by  the  FTC  Rule  "Use  of 
Negative  Option  Plans  by  Sellers  in 
Commerce,"  16  CFR  part  425. 5ee,  18 
CFR  435,  notes  1-4. 

[4]  Section  435.1(a)(1)  of  the  proposed 
Ride  would  make  the  solicitation  of  a 
mail  or  telephone  order  sale  without 
substantiation  for  any  shipment 
representation,  or  substantiation  for  an 
implicit  30<lay  shipment  representation 
where  no  expUcit  shipment 
representation  is  made,  an  unfair 
method  of  competition  and  an  unfair  or 
deceptive  act  and  practice.  As  with  the 
existing  Rule.**  the  Commission  is  not 
proposing  to  make  any  bright-line 
determination  of  how  much  of  what 
information  would  constitute 
substantiation  of  shipping 
representatioiu  generally.  Nor  is  the 
Commission  proposing  to  determine  the 
extent  and  nature  of  records  and  other 
documentary  proof  that  would  be 
adequate  to  establish  the  merchant's  use 
of  systems  and  procedures  which  assure 
the  shipment  of  merchandise  in  the 
ordinary  course  of  business  within  any 
apphcable  time,  and  that  would  rebut 
the  presumption  of  a  lack  of  a 
reasonable  basis  for  any  shipping 
representation  under  S  435.1(a)(4)  of  the 
Rule.  A  legal  standard  based  on  the  acts 


■  See.  SBP.  40  FR  SISBZ.  S1S88  (Nov.  S.  1S75). 
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of  a  "reasonable  and  prudent 
businessman,  acting  in  good  faith," 
Pfizer.  Inc..  81  F.T.C.  23,  64  (1972).  is 
necessarily  flexible:  the  appropriate 
level  of  substantiation  for  any  shipping 
representation  will  vary  depending  on 
the  circumstances. 

[5]  Section  435.2(b)(1)  of  the  proposed 
Rule  would  define  "receipt  of  a  properly 
completed  order"  in  the  credit  sale 
situation  as  the  time  at  which  the  seller 
receives  all  information  necessary  to 
charge  the  buyer's  account.  Thus,  the 
relevant  time  period  would  begin  to  run 
when  sufficient  information  was 
received  by  the  seller  to  charge  the 
buyer's  account,  whether  the  seller 
charges  the  account  or  not  As  with  the 
existing  Rule,  in  situations  in  which  it 
develops  that  the  buyer  does  not  qualify 
for  a  credit  sale,  the  order  would  not  be 
deemed  "properly  completed"  until  the 
seller  "receives  notice  that  the  buyer 
quahfies  for  a  credit  sale."  *• 

Section  C  Statement  of  the 
Conunission's  Reasons 

1.  Bases  for  the  Rule  and  the  Amended 
Rule 

[1]  A  complete  discussion  of  the 
reasons  that  led  to  the  existing  Rule  and 
the  specific  rationale  for  its  various 
remedial  provisions  is  contained  in  the 
Statement  of  Basis  and  Purpose  for  the 
Rule.*"  However,  in  summary,  the 
Commission  promulgated  the  Rule  to 
address  the  failure  of  mail  order 
merchants  to  have  substantiation  for  (a) 
the  express  or  implied  shipment 
representations  made  in  their 
solicitation  of  mail  order  sales  or  in  the 
notices  of  delay  provided  to  consumers; 
(b)  the  failure  to  explain  indefinite 
shipment  delays;  (c)  the  failure  to 
provide  an  option  to  cancel  and  obtain  a 
prompt  refund  in  situations  in  which  the 
delayed  shipment  materially  changed 
(without  the  customer's  consent)  the 
terms  of  the  sales  contract;  and  (d)  the 
failure  to  cancel  automatically  in 
multiple  delay  situations  when  the 
consumer  did  not  expressly  consent  to 
further  delays. 

Telephone-order  Merchandise 

[2]  However,  as  is  pointed  out  by 
NRMA.  at  the  time  the  rulemaking 
record  was  developed,  "the  telephone 
ordering  portion  of  the  market  was  so 
small  as  not  to  warrant  its  inclusion," 
ANPR  Comment  26.  p.  1.  Since  then  the 
volume  of  direct  marketing  conducted 
by  telephone  has  grown  considerably. 
According  to  Burnett  the  term  "mail 
order"  is  becoming  a  misnomer.  "Oiu* 


advertisers  quote  that  well  over  70%  of 
their  orders  are  received  by  phone,"  it 
says  (ANPR  Comment  6.  p.  1). 

[3]  The  proposal  to  amend  the  Rule  to 
include  telephone-order  merchandise  is 
based  on  the  supportive  comments  filed 
in  response  to  the  ANPR  > '  and  the 
results  of  a  nationally  projectable 
survey  of  consumer  expectatioru  of  and 
experiences  with  mail-order  and 
telephone-order  merchandise  ordered 
over  a  six  month  period.  The  field  work 
was  done  from  November,  1987  to 
February,  1988  by  ORC,  which 
specializes  in  samples  of  this  natiue. 
liie  data  was  analyzed  by  Commission 
staff,  and  will  be  placed  in  the 
rulemaking  record  upon  publication  of 
this  NPR. 

[4]  The  ORC  survey  asks  consumers 
about  their  shipment  expectations. 
According  to  staff,  the  results  support 
the  conclusion  that  in  the  absence  of  an 
express  shipping  representation, 
consumer  perceptions  of  the  speed  with 
which  telephone-order  merchandise  is 
shipped  are  not  materially  different  from 
consumer  perceptions  of  the  speed  with 
which  mail-order  merchandise  is 
shipped.  If  anything,  consumers  expect 
faster  shipment  of  telephone-order 
merchandise  than  mail-order 
merchandise.  When  consumers  reported 
that  shipment  representations  were 
made,  it  appears  that  telephone-order 
merchants  generally  promised  faster 
shipment  than  mail-order  merchants. 

[5]  According  to  staff's  analysis  of  the 
ORC  survey,  consumer  experiences  with 
shipment  delays  and  notices  of  delay  for 
telephone-order  merchandise  were 
similar  to  consumer  experiences  with 
mail-order  merchandise.  Telephone- 
order  consumers  reported  non-receipt  or 
delay  of  merchandise  at  nearly  the  same 
rate  as  did  mail-order  consumers.  Staff 
believes  that  these  instances  of  non- 
receipt  or  delay  are,  when  projected  to 
the  national  popidation,  widespread. 
The  value  of  ihe  average  delayed 
telephone  order  considerably  exceeded 
the  value  of  the  average  delayed  mail 
order. 

[6]  Staff  reports  that  in  the  ORC 
survey,  in  situations  in  which  consumers 
should  have  been  asked  to  consent  to 
delayed  shipments,  both  mail  order  and 
telephone  order  merchants  failed  at 
nearly  the  same  rate  to  provide 
adequate  notification  and  cancellation 
options. 

[7]  As  in  the  original  rulemaking,  the 
Commission  infers  fiY>m  consumer 
reports  of  delay  that  in  a  significant 
number  of  transactions  merchants 


lacked  a  reasonable  basis  for  their 
express  or  implied  shipment 
representations.  To  similar  extents,  both 
mail-order  merchants  and  telephone- 
order  merchants  appear  to  fail  to  have  a 
reasonable  basis  for  their  shipment 
representations.  Thus,  the  bases 
underlying  such  a  rule  would  be 
identical  to  those  underlying  the  existing 
Rule. 

Properly  Completed  Order 

[8]  When  the  Commission  adopted  the 
existing  Rule  it  considered  and  rejected 
the  Direct  Mail/Marketing  Association 
proposal  that  credit  transactions  be 
exempted.  The  SBP  stated: 

While  the  consumer  who  paid  in 
advance  may  feel  more  oppressed  when 
faced  with  non-delivery  or  late  delivery 
of  merchandise,  all  consumers  who 
order  mail  order  merchandise  are  the 
victims  of  unfair  or  deceptive  practices 
when  the  seller  who  solicited  their 
orders  lacked  a  reasonable  basis  for 
expecting  to  be  able  to  ship  within  30 
days  of  receipt  of  the  orders  or  %vithin 
the  time  stated  in  the  solicitations.  *  *  * 
Thus  the  Commission  finds  that  the 
exclusion  of  credit  transactions  would 
nm  contrary  to  the  evidence  in  the 
record  and  in  addition  would  seriously 
dilute  and  undermine  the  effectiveness 
oftheRule.** 

Because  the  Commission  felt  that 
insufficient  advance  notice  had  been 
given  to  the  public  and  that  the  record 
had  not  been  as  fully  developed  as  it 
might  on  this  point  it  chose  "to  retain 
the  scope  of  the  pubhshed  revised 
proposed  Rule."  "  The  possibility  that 
the  Rule  may  be  extended  to  telephone- 
order  merchandise,  which  is  usually 
paid  for  by  credit  card,  has  led  the 
Commission  to  reexamine  this 
determination  and  to  propose  the 
subject  change. 

[9]  The  definition  of  "properly 
completed  order"  identifies  a  rational 
point  in  the  sales  transaction  from 
which  to  measure  the  promptness  of 
shipment  and  compliance  with  other 
provisions  of  the  Rule.  If  the  evidence 
establishes  that  consumers  who  pay  by 
credit  card  expect  shipment  at  least  as 
promptiy  as  consumers  who  pay  by 
check,  the  rational  point  from  which  to 
measure  the  promptness  of  shipment  in 
credit  sales  is  the  time  the  merchant 
receives  all  information  necessary  to 
process  the  order,  the  same  moment 
chosen  by  the  existing  Rule  for  mail 
orders  paid  by  check. 


'•  16  CFR  I  435.2(b)(2)(iii). 

*"  40  FR  S1S82  et  teq.  (Nov.  S.  1075). 


■■  5m.  ditcuMion  in  die  lection  of  thk  notice 
titled  "Supplementary  Inforraatioa"  paragraph*  S- 
10.  $upra. 


*■  SBP.  40  FR  S15B2.  51504  (Nov.  S,  107S).  Set  also, 
id,  a.  ee  and  accompanying  text 
"Id.,a.UA. 
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[10]  According  to  stafTs  analysis  of 
the  ORC  survey,  consumer  perceptions 
of  shipment  time  do  not  vary  greatly 
depending  on  the  method  of  payment  If 
consumers  widely  perceive  that 
shipment  will  occur  within  the  same 
time  regardless  of  how  they  pay.  it  may 
be  unfair  and  deceptive  for  the  merchant 
to  fail  to  specify  a  longer  shipment  time 
for  credit  sales  if  that  is  the  case. 

[11]  If  credit-sale  consimiers 
reasonably  expect  at  least  the  same 
treatment  as  check-sale  consumers,  then 
as  a  matter  of  remedial  discretion  it  is 
entirely  appropriate  to  choose  the  same 
moment  for  measuring  compliance  in 
both  cases.  The  Commission  accordingly 
does  not  agree  with  the  position  of  DMA 
that  in  order  to  support  this  change,  the 
Commission  must  find  a  widespread  and 
abusive  practice  of  holding  charge 
orders,  i.e..  avoiding  the  shipment  and 
notification  requirements  of  the  Rule  by 
not  processing  charges  (ANPR  Comment 
l.p.4). 

[12]  As  the  SBP  made  clear,  although 
the  injury  may  not  be  as  easily 
measured  in  situations  in  which 
consumer  accounts  are  not  charged  as  in 
situations  in  which  they  are,  credit  card 
buyers  are  injured  when  there  are 
unauthorized  delays  in  shipping  time. 
Consumers  might  lose  planned  use 
opportimities  or  forego  other  purchase 
options  if  they  are  induced  to  deal  with 
a  merchant  who  has  no  reasonable  basis 
for  shipping  within  the  time  promised. 
Further,  consumers  might  incur  costs 
associated  with  learning  the  statAis  of 
their  orders.** 

[13]  Nevertheless,  the  conunents  make 
clear  that  it  may  be  difficult  for 
merchants  to  process  large  volumes  of 
credit  orders  as  quickly  as  they  process 
other  kinds  of  orders.  For  this  reason,  it 
may  be  necessary  to  provide  greater 
flexibility  in  credit  transactions  than  the 
proposed  amendment  would  allow.  The 
Commission  accordingly  encourages  the 
submission  of  information  and  views 
(particularly  factual  information  relating 
to  the  usual  or  expected  time  for 
processing  numbers  of  credit  orders) 
that  will  assist  it  to  determine  whether 
and  how  to  revise  the  definition  in  a 
manner  consistent  with  consumer 
expectations  but  which  nevertheless 
permits  the  merchant  reasonable  time  to 
process  and  ship  the  order. 

2.  Alternatives  to  be  Considered  in  This 
Proceeding 

[1]  The  Commission  invites 
submission  of  evidence  and  the  views  of 
interested  parties  concerning  whether  or 


not  the  Conmiission  should  amend  the 
Rule  to  include  telephone-order 
merchandise.  No  alternatives  are 
suggevted  with  respect  to  this  proposed 
amendment. 

[2]  The  Commission  also  invites  the 
submission  of  evidence  and  the  views  of 
interested  parties  concerning  whether  or 
not  the  deflnition  of  the  term  "properly 
completed  order"  in  the  credit  context 
should  be  changed  in  the  existing  Rule. 
The  proposed  amendment  defines 
receipt  of  a  properly  completed  order  as 
the  time  at  which  the  seller  receives  all 
the  information  necessary  to  charge  the 
buyer's  account.  Alternative 
amendments  include:  (a)  Amend  the 
definition  as  proposed  but  only  with 
respect  to  third  party  credit 
transactions,  thereby  retaining  the 
existing  definition  for  the  rest  (b) 
amend  the  definition  as  proposed  but 
add  20  days  for  orders  accompanied  by 
credit  applications  to  the  merchant  and 
(c)  amend  the  definition  as  proposed  but 
allow  the  merchant  an  additional  two 
weeks  or  some  other  specific  reasonable 
time  to  ship. 

[3]  After  considering  these  and  all 
other  alternatives  proposed  during  the 
rulemaking  proceeding,  the  Commission 
will  determine  on  the  basis  of  the  record 
developed  whether  or  not  it  would  be 
appropriate  to  amend  the  Rule. 

Section  D.  Regulatory  Analysis  and 
Regulatory  Flexibilty  Act  Requirements 

(1)  Under  section  22  of  the  FTC  Act** 
the  Commission  must  issue  a 
preliminary  regulatory  analysis  when  it 
publishes  ^e  NPR  for  a  trade  regulation 
rule.  The  Commission  does  not  have  to 
issue  a  preliminary  regulatory  analysis 
in  an  amendment  proceeding  unless  the 
Conmiission:  ** 

1.  Estimates  that  the  amendment  will 
have  an  annual  effect  on  the  national 
economy  of  $100,000,000  or  more: 

2.  Estimates  that  the  amendment  will 
cause  a  substantial  change  in  the  cost  or 
price  of  goods  or  services  which  are 
used  extensively  by  particular 
industries,  which  are  supplied 
extensively  in  particular  geographic 
regions,  or  which  are  acquired  in 
si^iificant  quantities  by  the  Federal 
Government  or  by  State  or  local 
governments;  or 

3.  otherwise  determines  that  such 
amendment  will  have  a  significant 
impact  upon  persons  subject  to 
regulation  under  the  amendment  and 
upon  consumers. 

[2]  Under  the  Regulatory  Flexibility 
Act*^  at  the  time  the  Commission 


issues  the  NPR,  the  Commission  must 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis,  describing  the  impact  of  the 
proposed  rule  on  small  entities:**  or  the 
Chairman  must  certify  that  the  proposed 
rule  will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  Commission  has  considered  all  the 
comments  in  response  to  the  ANPR,  and 
survey  and  other  information  mentioned 
elsewhere  in  this  notice,  and 
particularly  the  following  information,  in 
determining  that  an  initial  regulatory 
flexibility  analysis  is  unnecessary: 

[3]  According  to  staff  the  results  of  the 
ORC  survey  indicate  that  in  general, 
telephone  order  merchants  tend  to 
promise  faster  shipment  than  mail  order 
merchants.  It  seems  appropriate  to  the 
Commission  to  assimie  that  telephone- 
order  merchants  have  the  capadty  to 
fulfill  orders  faster  than  mail  order 
merchants  if  that  is  what  they  generally 
represent  to  consumers  when  they 
soUcit  orders.  However,  we  are 
encouraging  the  development  of  the 
rulemaking  record  in  this  regard. 

[4]  CVN  Companies,  Inc.,  a  company 
that  provides  sales  solicitation  services 
for  the  telemarketing  industry,  stated 
that  many  telemarketers  use  the  same 
fulfillment  and  backorder  procedures 
whether  an  order  is  received  by  mail  or 
telephone  (ANm  Comment  4,  p.  1). 
Additionally,  CVN  points  out  that  most 
companies  have  procedures  in  place  to 
keep  customers  informed  on  the  status 
of  their  orders  as  a  matter  of  customer 
service  and  satlsfactioa  not  because  of 
government  regulation  [Id.,  p.  2). 

[5]  CaDCA  commented  that  when  the 
state  of  California  amended  its  mail 
order  statute  in  1986  to  include 
merchandise  and  services  ordered  by 
telephone,  there  was  no  apparent 
"change  in  the  cost  or  price  of  goods  or 
services  used  by  consumers  or 
businesses  as  a  result  of  the 
amendments"  (ANPR  Comment  9,  p.  2). 

[6]  The  Damans  1983  survey  of  small 
and  larger  mail  order  firms  concluded  as 
follows: 

(1)  "[T]otal  costs  incurred  by  most 
small  mail  order  firms  for  complying 
[with  the  Rule]  were  not  viewed  as 
being  high,  with  75%  having  total  costs 
under  $500:" 

(2)  (T)otal  compliance  costs  for  large 
mail  order  businesses  are  higher  than 


■« tAMfariha txiatliis Rule,  the  MU«r  bMn  IIm 
OMts  of  infocming  buyan  of  dM  Maiw  «f  ItMir 
orders. 


••l5UAC87b-a. 

»•  15  UAC  a7b-3(»Xl). 

"  S  U.&C  f  801.  et  sei). 


*■  S  U.S.C.  I  603.  "Small  enHty"  H  defined  under 
the  Smalt  Business  Sire  Standards,  IS  CFR  part  121. 
promulfatad  by  tba  Small  Basineas  Aitsriniatratlon. 
Under  the  current  version  of  this  ngutoWen,  aafl 
order  houses  with  annual  receipts  lesa  than  tl2J 
million  are  small  ontitiaa. 

»•  S  VS.C  606. 
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they  are  for  small  businesses,  however, 
sales  are  also  higher"  (3)  "Most  mail 
order  busiaess[es,]  small  and  large,  are 
not  exposed  to  the  Mail  Order  Rule:" 
and,  (4)  "Most  mail  order  firms,  lam 
and  smaU.  feel  the  basis  of  the  Mail 
Order  Rule  is  sound  business  practice 
that  enhances  the  growth  and 
development  of  mail  order  business 


30 


[7]  Several  industry  comments 
suggested  that  any  amendment  to  the 
definition  of  a  "properly  completed 
order"  for  credit  sales  should  permit 
more  fulfillment  time  for  some  or  all 
credit  sales  than  for  other  prepaid  sales. 
However,  none  of  the  comments 
presented  evidence  of  the  need  for  more 
time  or  the  costs  to  industry  if  such  time 
is  not  provided.  Elsewhere  in  this  NPR 
we  have  invited  the  development  of  the 
rulemaking  record  on  this  point 

[8]  Based  on  the  available 
information,  it  appears  that  neither  the 
expansion  of  the  Rule's  coverage  to 
telephone-order  merchandise  nor  the 
amendment  of  the  definition  of 
"properly  completed  order"  in  credit 
sales  should  materially  affect  the  direct 
marketing  industry.  For  these  reasons, 
the  Commission  does  not  beheve  that 
the  proposed  amendments  will  have  an 
annual  effect  on  the  national  economy 
of  $10a000,000  or  more.  Similarly,  die 
Commission  does  not  believe  that  the 
proposed  extension  of  the  Rule  to 
telephone-order  merchandise  will  cause 
a  substantial  change  in  the  cost  or  price 
of  goods  or  services  which  are  used 
extensively  by  particular  industries, 
which  are  supplied  extensively  in 
particular  geographic  regions,  or  which 
are  acquired  in  significant  quantities  by 
the  Federal  Government  or  by  State  or 
local  governments.  Finally,  the 
Commission  believes  that  the  prt^KMed 
amendments  will  not  have  a  significant 
negative  impact  upon  persons  subject  to 
regulation  under  the  amendment  or 
upon  consumers. 

[9]  Similarly,  for  the  same  reasons,  die 
Commission  believes  that  the  proposed 
amendments  should  not  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

[10]  Consequently,  the  Commission 
has  decided  that  it  does  not  have  to 
issue  a  preliminary  regulatory  analysis 
or  initial  regulatory  flexibility  analysis 
in  connection  with  the  publication  of  the 
NPR  in  this  amendment  proceeding.  The 
Chairman's  Certificate  of  No  Effect 
under  the  Regulatory  Flexibility  Act 
follows  this  notice.  The  public  is  invited 
to  comment  on  this  determination. 


*•  RagulatoTf  FlwdbiUtr  Ad  Rerww  of  the  Mail 
Odsi- AaJs:  SI  FS  Uie,  U17  On- K  use). 


Secliin  B.  iBvitatioB  To 

All  interested  persons  are  hereby 
notified  that  they  may  submit  data, 
views,  or  arguments  on  any  issue  of  fact 
law  or  policy  bearing  upon  the  proposed 
extension  of  the  Rule  to  telephone-order 
merchandise  and  the  amendment  of  the 
definition  of  a  "properly  completed 
order"  in  credit  sales.  Such  comments 
may  be  presented  either  in  writing  or 
orally.  Written  comments  will  be 
accepted  tmtil  January  29, 1990  and 
should  be  addressed  to  Henry  B.  CabeD, 
Presiding  Officer,  Federal  Trade 
Commission,  Washington,  DC  20580, 
202-326-3842.  To  assure  prompt 
consideration,  comments  shotild  be 
identified  as  "Notice  of  Proposed 
Rulemaking— Amendment  of  the  Mail 
Order  Merchandise  Rule:  Comment" 
Please  furnish  five  copies  of  all 
comments  when  feasible  and  not 
burdensome.  (Instructions  for  persons 
wishing  to  present  their  views  orally  are 
found  in  sections  G  and  H  of  this 
notice.) 

While  the  Commission  welcomes 
comments  on  any  issues  bearing  upon 
the  proposed  Rule's  telephone-order 
merchandise  requirements  and  die 
definition  of  "properly  completed  order" 
in  credit  sales,  questions  on  which  die 
Commission  particularly  desires 
comment  are  listed  in  section  F,  below. 
All  comments  and  testimony  should  be 
referenced  specifically  to  either  the 
Commission's  questions  or  the  section  of 
the  Rule  being  discussed.  Comments 
should  include  reasons  and  data  for  the 
position.  Comments  opposing  either  die 
extension  of  the  Rule  to  telephone  order 
merchandise  or  the  proposed  definition 
of  "properly  completed  order"  for  credit 
sales  should,  if  possible,  suggest  any 
specific  alternatives.  Proposals  for 
alternative  regtilations  should  include 
reasons  and  data  that  indicate  why  the 
alternatives  would  better  serve  die 
purposes  of  the  proposed  Rule's 
requirements.  Comments  shotild  Include 
a  full  discussion  of  all  the  relevant  facts 
and  be  based  directly  on  first-hand 
knowledge,  personal  experience  or 
general  understanding  of  the  peirticular 
issues  addressed  by  the  proposed  nile. 

Section  F.  CeoeraJ  Questions  and  Issues 

Set  forth  below  is  a  list  of  specific 
questions  and  issues  upon  which  the 
Commission  invites  comment  and 
testimony.  The  list  of  questions  is  not 
intended  to  be  exclusive,  nor  is  it  meant 
as  a  list  of  "disputed  issues  of  material 
fact  diat  are  necessary  to  resolve."  Any 
right  to  cross-examine  or  submit  rebuttal 
evidence  will  be  deten&ined  with 
reference  to  the  criteria  set  forth  in  the 
Commission's  Rules  of  n-actice.  Based 


upon  the  rulemaking  record,  the 
CommiBsion  retains  its  authority  to 
promulgate  a  final  rule  containing 
requirements  which  differ  from  those 
proposed  in  ways  suggested  by  these 
questions. 

1.  In  what  ways  and  to  what  extent 
are  consumer  experiences  with  untimriy 
shipment  notice  of  delay  and  refund 
alike  or  different  for  mail  order  and 
telephone  order  merchandise? 

2.  In  the  absence  of  express  shipment 
representations,  in  what  ways  and  to 
what  extent  are  consumer  expectations 
ivith  respect  to  shipment  time  alike  or 
different  for  mail  order  and  telephone 
order  merchandise?  Is  there  any 
difference  in  such  perceptions 
depending  on  whether  the  merchandise 
is  paid  on  credit  or  by  credit  card 
instead  of  cash,  check  or  money  order? 
Is  there  any  difference  in  perceptions 
depending  on  whether  the  order  is 
accompanied  by  an  initial  application 
for  credit? 

3.  What  are  the  usual  or  customary 
practices  and  times  required  for 
processing  credit  sales  by  the  merchant? 
Does  the  time  required  vary  depending 
on  the  source  of  credit  and  whether  the 
order  is  accompanied  by  an  application 
for  credit?  What  other  variables  may 
affect  the  time  necessary  for  processing 
credit  sales? 

4.  Aside  from  the  means  referenced  by 
i  435.1(b)(3)  (i)  and  (ii)  of  die  present 
Rule,  what  mechanisms  for  contacting 
consumers  and  providing  them  the 
means  for  response  can  be 
demonstrated  to  insure  that  they  are 
provided  with  intelligible  information 
and  are  given  meaningful  opportunities 
to  exercise  their  options  to  cancel  or 
consent  to  delayed  shipmentT 

5.  What  would  the  costs,  benefits,  or 
other  effects  be  of:  (a)  Amending  the 
Rule  to  Include  telephone  order 
merchandise,  (b)  redefining  the  term 
"properly  completed  order"  in  the 
context  of  a  credit  sale  as  proposed:  and 
(c)  adopting  any  of  the  alternative 
amendments  to  the  definition  of 
"properly  completed  order"  discussed  in 
diis  NPR? 

6.  What  would  the  costs  be  for  small 
entities  **  of:  (a)  amending  the  Rule  to 
include  telephone  order  merchandise: 
(b)  redefining  the  term  "properly 
completed  order"  in  the  context  of  a 
credit  sale  as  proposed;  and  (c)  any  of 
the  alternative  amendments  to  the 
definition  of  "properly  completed  order" 
discussed  In  diis  NPR? 


"  La,  nail  ordar  bouaaa  wid>  annual  receipts  kaaa 
than  tin  niiUioa  are  small  antitias.  5ae  tupra,  n. 
2S. 
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7.  What  would  the  effects  be  on 
Industry  competition  of  any  of  the 
proposed  amendments  to  the  Rule 
discussed  in  this  NPR? 

Section  G.  Public  Hearings 

Public  hearings  will  commence  on 
March  28. 1990  at  9:30  a.m.  in  Room  332, 
Federal  Trade  Commission  Building,  6th 
Street  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20580.  Persons  desiring 
to  present  their  views  orally  at  the 
hearings  are  encouraged  to  advise  the 
Presiding  Officer,  as  soon  as  possible, 
and  in  any  event  no  later  than  the  time 
for  filing  the  advance  notice  of  oral 
testimony,  as  provided  in  section  H,  1., 
below.  The  Presiding  Officer  appointed 
for  this  proceeding  shall  have  all  powers 
prescribed  in  16  CFR  1.13(c),  subject  to 
any  limitations  described  in  this  notice. 

Section  H.  Instructions  to  Witnesses 

1.  Advance  Notice 

If  you  wish  to  testify  at  the  hearings, 
you  must  notify  the  Presiding  Officer  of 
your  desire  to  appear  and  file  with  him 
your  complete,  word-for-word  statement 
no  later  than  February  28. 1990.  This 
advance  notice  is  required  so  that  other 
interested  persons  can  determine  the 
need  to  asic  you  questions  and  have  an 
opportimity  to  prepare.  Any  cross- 
examination  that  is  permitted  may  cover 
any  of  your  written  testimony,  which 
will  be  entered  into  the  record  exactly 
as  submitted.  Consequently,  it  will  not 
be  necessary  for  you  to  repeat  this 
statement  at  the  hearing.  You  may 
simply  appear  to  answer  questions  with 
regard  to  your  written  statement  or  you 
may  deliver  a  short  summary  of  the 
most  Important  aspects  of  the  statement 
within  time  limits  to  be  set  by  the 
Presiding  Officer.  As  a  general  rule,  your 
oral  summary  should  not  exceed  ten 
minutes. 

Prospective  witnesses  are  advised 
that  they  may  be  subject  to  questioning 
by  designated  group  representatives  of 
interested  parties  and  by  members  of 
the  Commission's  staff.  Such 
questioning  will  be  conducted  subject  to 
the  discretion  and  control  of  the 
Presiding  Officer  and  within  such  time 
limitations  as  he  may  impose.  In  the 
alternative,  the  Presiding  Officer  may 
conduct  such  examination  or  may 
determine  that  full  and  true  disclosure 
as  to  any  issue  or  question  may  be 
achieved  through  rebuttal  submissions 
or  the  presentation  of  additional  oral  or 
written  statements.  In  all  such  instances, 
the  Presiding  Officer  shall  be  governed 
by  the  need  for  a  full  and  true  disclosure 
of  the  facts  and  shall  permit  or  conduct 
such  examination  with  due  regard  for 
relevance  tc  the  factual  issues  raised 


and  the  testimony  delivered  by  each 
witness. 

Z  Use  of  Exhibits 

Use  of  exhibits  during  oral  testimony 
is  encouraged,  especially  when  they  are 
to  be  used  to  help  clarify  technical  or 
complex  matters.  If  you  plan  to  offer 
documents  as  exhibits,  file  them  as  soon 
as  possible  during  the  period  for 
submission  of  written  comments  so  they 
can  be  studied  by  other  interested 
persons.  If  those  documents  are 
unavailable  to  you  during  this  period, 
you  must  file  them  as  soon  as  possible 
thereafter  and  not  later  than  the 
deadline  for  filing  your  advance  notice. 
Mark  each  of  the  documents  with  your 
name,  and  number  then  in  sequence 
[e.g.,  Jones  Exhibit  1).  The  Presiding 
Officer  has  the  power  to  refuse  to  accept 
for  the  public  record  any  hearing 
exhibits  that  you  have  not  furnished  by 
the  deadline. 

3.  Expert  Witnesses 

If  you  are  going  to  testify  as  an  expert 
witness,  you  must  attach  to  your 
statement  a  current  curriculum  vitae, 
biographical  sketch,  or  resume  or 
summary  of  your  professional 
background;  a  complete  bibhography  of 
your  publications;  and  a  siunmary 
statement  of  the  area(8]  in  which  you 
consider  yourself  expert.  You  should 
include  in  footnotes  or  appendices 
documentation  for  the  opinions  and 
conclusions  you  express.  If  your 
testimony  is  based  upon  or  chiefly 
concerned  with  one  or  more  major 
research  studies,  a  copy  of  the  report  of 
each  should  be  appended  as  an  exhibit 
to  your  statement.  Apart  from  such 
major  research  studies,  you  may  cite 
generally  publicly  available  published 
works  in  footnotes.  Unpublished  works 
or  works  published  in  publications  that 
are  not  widely  available  should  be 
attached  to  your  statement  as  exhibits. 
You  should  also  attach,  as  an  exhibit  to 
your  statement,  a  complete  translation 
of  any  foreign  language  work  relied 
upon  in  your  statement 

4.  Results  of  Surveys  and  Other 
Research  Studies 

If  in  your  testimony  you  will  present 
the  results  of  a  survey  or  other  research 
study,  as  distinguished  from  simple 
references  to  previously  published 
studies  conducted  by  others,  you  must 
also  present  as  an  exhibit  or  exhibits  the 
following; 

(a)  A  complete  report  of  the  survey  or 
other  research  study  and  the 
information  and  documents  listed  in  (b) 
through  (e)  below  if  they  are  not 
included  in  that  report 


(b)  A  description  of  the  sampling 
procedures  and  selection  process, 
including  the  number  of  persons 
contacted,  the  number  of  interviews 
completed,  and  the  number  of  persons 
who  refused  to  participate  in  the  survey. 

(c)  Copies  of  all  versions  of  the 
questionnaire,  protocol,  form  for 
interview  report,  or  any  other  data 
collection  instrument  used  in  conducting 
the  survey  or  study. 

(d)  A  description  of  the  methodology 
used  in  conducting  the  survey  or  other 
research  study  including  the  selection  of 
and  instructions  to  interviewers, 
introductory  remarks  by  interviewers  to 
respondents. 

(e)  A  description  of  the  statistical 
procedures  used  to  analyze  the  data  and 
all  data  tables  which  underlie  the  results 
reported. 

Other  interested  persons  may  wish  to 
examine  the  completed  protocols, 
questionnaires,  data  collection  forms 
and  any  other  underlying  data  not 
offered  as  exhibits  and  which  serve  as  a 
basis  for  your  testimony.  This 
information,  along  with  computer  tapes 
that  were  used  to  conduct  analyses, 
should  be  made  available  (with 
appropriate  explanatory  data)  upon 
request  by  the  Presiding  Officer.  The 
Presiding  Officer  will  then  be  in  a 
position  to  permit  their  use  by  the 
interested  persons  or  their  counsel. 

5.  Identification,  Number  of  Copies,  and 
Inspection 

To  assure  prompt  consideration,  all 
materials  filed  by  prospective  witnesses 
pursuant  to  the  instructions  contained  in 
paragraphs  1-4  above  should  be 
identified  as  "Notice  of  Proposed 
Rulemaking — Amendment  of  the  Mail 
Order  Merchandise  Trade  Regulation 
Rule:  Prepared  Statement"  ("and 
Exhibits,"  if  appropriate),  and  submitted 
in  five  copies  when  feasible  and  not 
burdensome. 

ft  Reasons  for  Requirement 

The  foregoing  requirements  are 
necessary  to  permit  the  orderly 
scheduling  of  your  appearance(8)  and 
that  of  other  witnesses.  As  well  other 
interested  parties  must  have  your 
expected  testimony  and  supporting 
documents  for  study  before  the  hearing 
so  they  can  decide  whether  to  question 
you  or  file  rebuttals.  If  you  do  not 
comply  with  all  of  the  requirements,  the 
Presiding  Officer  has  the  power  to 
refuse  to  let  you  testify. 

7.  CeneraJ  Procedures 

These  hearings  will  be  informal  and 
courtroom  rules  of  evidence  will  not 
apply.  You  will  not  be  placed  under  oath 


Federal  Register  /  Vol.  54,  No.  227  /  Toeaday,  November  2a  1988  /  Proposed  Roles 


unless  the  Presiding  Officer  so  requires. 
You  also  are  not  required  to  respond  to 
any  questions  outside  the  area  of  your 
written  statement.  However,  if  such 
questions  are  permitted,  you  may 
respond  if  you  believe  you  are  prepared 
and  have  something  to  contribute.  The 
Presiding  Officer  will  assure  that  all 
questioning  is  conducted  in  a  fair  and 
reasonable  manner  and  will  allocate 
time  according  to  the  number  of  parties 
participating,  the  legitimate  needs  of  the 
interested  groups  for  full  and  true 
disclosure,  and  the  ninnber  and  nature 
of  the  factual  issues  discussed.  The 
Presiding  Officer  further  has  the  right  to 
limit  the  number  of  witnesses  to  be 
heard  if  the  orderly  conduct  of  the 
hearing  so  requires. 

The  deadlines  established  by  this 
notice  will  not  be  extended  and  hearing 
dates  w!ll  not  be  postponed  unless 
hardship  can  be  demonstrated 

Section  I.  Notification  of  Interest 

If  you  wish  to  avail  yourself  of  the 
opportimity  to  question  witnesses,  you 
must  notify  the  Presiding  Officer  by 
January  12, 1990,  of  your  position  with 
respect  to  the  proposed  rulemaking 
proceeding.  Your  notification  must  be  in 
sufficient  detail  to  enable  the  Presiding 
Officer  to  identify  groups  with  the  same 
or  similar  interests  respecting  the 
general  questions  and  issues  provided  in 
Section  F  of  this  notice.  The  Presiding 
Officer  may  require  the  submission  of 
additional  information  if  your 
notification  is  inadequate.  If  you  fail  to 
file  an  adequate  notification  in  sufficient 
detail,  you  may  be  denied  the 
opportunity  to  cross-examine  witnesses. 

Before  the  hearings  commence,  the 
Presiding  Officer  will  identify  groups 
with  the  same  or  similar  interests  in  the 
proceeding.  These  groups  will  be 
required  to  select  a  single  representative 
for  the  piupose  of  conducting  direct  or 
cross-examination.  If  they  are  unable  to 
agree,  the  Presiding  Officer  may  select  a 
representative  for  each  group.  The 
Presiding  Officer  will  notify  all 
interested  persons  of  the  identity  of  the 
group  representatives  at  the  earliest 
practicable  time.  Group  representatives 
will  be  given  an  opportunity  to  question 
each  witness  on  any  issue  relevant  to 
the  proceeding  and  within  the  scope  of 
the  testimony.  The  Presiding  Officer 
may  disallow  any  questioning  that  is  not 
appropriate  for  full  and  true  disclosure 
as  to  relevant  issues.  The  Presiding 
Officer  may  impose  fair  and  reasonable 


time  limitations  on  the  questioning. 
Given  that  questioning  by  group 
representatives  and  the  staff  will  satisfy 
the  statutory  requirements  with  respect 
to  disputed  issues,  no  such  issues  will 
be  designated. 

Section  J.  Post-Hearing  Procedures 

Yon  will  be  afforded  45  days  after  the 
close  of  the  hearings  to  file  rebutial 
submissions,  which  must  be  based  only 
upon  identified,  properly  cited  matters 
ah«ady  in  the  record.  The  Presiding 
Officer  will  reject  all  submissions  which 
are  essentially  additional  written 
comments  rather  than  rebuttal.  The  45- 
day  rebuttal  period  is  intended  to 
include  the  time  consumed  in  securing  a 
complete  transcript 

Not  later  than  120  days  after  the  close 
of  the  rebuttal  period,  the  staff  shall 
release  its  recommendations  to  the 
Commission  as  required  by  the 
Commission's  Rules  of  Practice.  The 
Presiding  Officer's  recommended 
decision  based  upon  his  findings  and 
conclusions  as  to  all  relevant  and 
material  evidence  shall  be  released  not 
later  than  60  days  after  publication  of 
the  staff  recommendations.  Post-record 
comments,  as  described  in  9  1.13(b]  of 
the  Roles  of  Practice,  shall  be  submitted 
not  later  than  60  days  after  the 
submission  of  the  Presiding  Officer's 
recommended  decision. 

Section  K.  Rulemaking  Recnd 

The  Commission  urges  all  interested 
persons  to  consider  the  relevance  of  any 
material  before  submitting  it  for  the 
rulemaking  record.  While  the 
Commission  encourages  comments  on 
the  proposed  amendments  to  the  Rule, 
the  submission  of  material  that  is  not 
generally  probative  of  the  issues  posed 
by  the  rulemaking  proceeding  merely 
overburdens  the  rulemaking  record  and 
decreases  its  usefulness,  both  to  those 
reviewing  the  record  and  to  interested 
persons  using  it  during  the  course  of  the 
proceeding,  liie  Commission's 
rulemaking  staff  has  received  similar 
instruction.  The  rulemaking  record,  as 
defined  in  16  CFR  1.18(a),  will  be  made 
available  for  examination  in  Room  130, 
Public  Reference  Room,  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC. 

List  of  Subjects  in  16  CFR  Part  435 

Mail  order  merchandise,  Telephone 
order  merchandise,  Trade  practices. 


In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  title  16. 
chapter  I,  subchapter  D  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  435— MAIL  ORDER 
MERCHANDISE 

1.  The  authority  for  part  435  continues 
to  read  as  follows: 

Autliority:  38  Stat.  717.  m  ■mended;  IS 

V.S.C  i\.etseq. 

2.  The  tide  of  the  Rule  is  revised  to 
read  as  follows: 

PART  435— MAIL  AND  TELEPHONE 
ORDER  MERCHANDISC 

3.  Section  435.1  introductory  text  and 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

§435.1    TTMrute. 

In  connection  with  mail  or  telephone 
order  sales  in  commerce,  as  "conunerce" 
is  defined  in  the  Federal  Trade 
Commission  Act  it  constitutes  an  unfair 
method  of  competition,  and  an  unfair  or 
deceptive  act  and  practice  for  a  seller. 

(a)(1)  To  solicit  any  order  for  the  sale 
of  merchandise  to  be  ordered  by  the 
buyer  through  the  mails  or  by  telephone 
unless,  at  the  time  of  the  solicitation,  the 
seller  has  a  reasonable  basis  to  expect 
that  he  will  be  able  to  ship  any  ordered 
merchandise  to  the  buyer 

(i)  Within  that  time  dearly  and 
conspicuously  stated  in  any  such 
solicitation,  or 

(ii)  If  no  time  is  clearly  and 
conspicuously  stated,  within  thirty  (30) 
days  after  receipt  of  a  properly 
completed  order  from  the  buyer. 

4.  Section  435.2(b)(1)  is  revised  to  read 

as  follows: 

$435.2    Definition*. 


(b)  "Receipt  of  a  properly  completed 
order"  shall  mean: 

(1)  Where  there  is  a  credit  sale  and 
the  buyer  has  not  previously  tendered 
partial  payment  the  time  at  which  the 
seller  receives  all  the  information 
necessary  to  charge  the  buyer's  account: 
•        ••••' 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  89-27904  Filed  11-24-69;  9-.35  am) 
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DEPARTMEffT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  571 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Release  of 
Inmates  Prior  to  a  Weekend  or  Legal 
Holiday 

acency:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  fmal  rule  on 
release  of  inmates  prior  to  a  weekend  or 
legal  holiday.  The  Hnal  amendment 
places  into  rule  language  the  authority 
for  releasing  an  inmate  on  the  last 
preceding  weekday  before  a  Saturday, 
Sunday,  or  legal  holiday  for  inmates 
committed  under  the  Sentencing  Reform 
Act  provisions  of  the  Comprehensive 
Crime  Control  Act  of  1984.  This 
amendment  is  necessitated  by  a  change 
in  the  applicable  law. 
EFFECTIVE  DATE:  November  28, 1989. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  760, 320  First 
Street  NW..  Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  724-3062. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  amending  its  fmal 
rule  on  release  of  inmates  prior  to  a 
weekend  or  legal  holiday.  A  Hnal  rule  on 
this  subject  was  published  in  the 
Federal  Register  June  29, 1979  (at  44  FR 
38254  et  seq.).  The  present  amendment 
places  into  rule  language  the  release 
authority  for  inmates  sentenced  under 
the  Sentencing  Reform  Act  provisions  of 
the  Comprehensive  Crime  Control  Act  of 
1984.  Since  the  present  amendment  is 
necessitated  by  a  change  in  the 
applicable  law,  the  Bureau  Hnds  good 
cause  under  5  U.S.C.  553(d)  to  make  this 
amendment  effective  immediately, 
without  notice  of  proposed  rulemaking, 
opportunity  for  public  comment,  or 
delay  in  the  effective  date.  Members  of 


the  pubhc  may  submit  comments 
concerning  this  rule  by  writing  the 
previously  cited  address.  These 
comments  will  be  considered,  but  will 
receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Summary  of  Changes/Comments 

The  title  of  28  CFR  571,  Subpart  D  is 
changed  to  "Release  of  Inmates  Prior  to 
a  Weekend  or  Legal  Holiday."  The  title 
of  S  571.30  is  changed  to  "Purpose  and 
scope."  Former  paragraph  (a)  of  S  571.30 
becomes  introductory  text  to  the  section, 
and  the  reference  in  former  paragraph 
(a)  to  18  U.S.C.  4163  is  deleted  because 
this  reference  is  now  located  in  new 
paragraph  (a).  Former  paragraph  (b)  is 
also  incorporated  into  new  paragraph 
(a).  New  paragraph  (b)  discusses  the 
release  authority  for  inmates  convicted 
of  offenses  occurring  on  or  after 
November  1, 1987,  and  who  were 
sentenced  under  the  Sentencing  Reform 
Act  provisions  of  the  Comprehensive 
Crime  Control  Act  of  1984. 

List  of  Subjects  in  28  CFR  Part  571 

Prisoners. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96{q).  part  571  in 
subchapter  D  of  28  CFR  chapter  V  is 
amended  as  set  forth  below. 

Dated:  November  17. 1989. 
|.  Michael  Quinlan, 

Director,  Bureau  of  Prisons. 


SUBCHAPTER  D— COMMUNITY 
PROGRAMS  AND  RELEASE 

PART  571— RELEASE  FROM  CUSTODY 

1.  In  28  CFR  part  571,  subpart  D, 
consisting  of  S  571.30,  is  revised  to  read 
as  follows: 


Sut>part  0— Release  of  Inmates  Prior 
to  a  Weekend  or  Legal  Holiday 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621,  3622. 
3624, 4001,  4042, 4081, 4082, 4161-1166  and 
4201-4218  (Repealed  as  to  conduct  occurring 
on  or  after  November  1, 1987),  5006-5024 
(Repealed  October  12, 1984  as  to  conduct 
occurring  after  that  date),  5039;  28  U.S.C.  509. 
510;  28  CFR  0.95-0.99. 

S  571.30    Purpose  and  scope. 

The  Bureau  of  Prisons  may  release  an 
inmate  whose  release  date  falls  on  a 
Saturday,  Sunday,  or  legal  holiday,  on 
the  last  preceding  weekday  unless  it  is 
necessary  to  detain  the  inmate  for 
another  jurisdiction  seeking  custody 
under  a  detainer,  or  for  any  other  reason 
which  might  indicate  that  the  inmate 
should  not  be  released  until  the  inmate's 
scheduled  release  date. 

(a)  The  release  authority  for  inmates 
convicted  of  offenses  occurring  prior  to 
November  1, 1987  is  pursuant  to  18 
U.S.C.  4163.  The  number  of  days  used 
under  18  U.S.C.  4163  may  not  be  added 
to  the  number  of  days  remaining  to  be 
served  to  release  an  inmate  "as  if  *  *  * 
on  parole"  (18  U.S.C.  4164)  who  would 
otherwise  have  been  released  by 
expiration  of  sentence. 

(b)  The  release  authority  for  inmates 
sentenced  under  the  provisions  of  the 
Sentencing  Reform  Act  of  the 
Comprehensive  Crime  Control  Act  of 
1984  for  offenses  committed  on/or  after 
November  1, 1987  is  pursuant  to  18 
U.S.C.  3624(a). 

[FR  Doc.  89-27867  Filed  11-27-89;  8:45  am] 
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Proclamation  6078  of  November  27,  1989 

National  Alzheimer's  Disease  Month,  1989  and  1990 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

At  medical  facilities  and  research  institutions  across  the  country,  dedicated 
scientists  are  piecing  together  the  puzzle  of  Alzheimer's  disease.  Alzheimer's 
disease  is  a  living  nightmare  for  the  millions  of  older  Americans  who  su^er 
from  it.  The  disease  robs  its  victims  of  their  memory  and  judgment,  their 
health,  their  independence,  and,  eventually,  their  lives. 

Research  has  taught  us  many  things  about  Alzheimer's  disease  that  we  did  not 
know  just  one  decade  ago.  More  physicians  now  recognize  the  illness,  and 
they  know  how  to  treat  some  of  the  problems  it  causes.  Unfortunately, 
however,  physicians  and  scientists  do  not  yet  know  how  to  cure  the  disease  or 
stop  it  from  progressing.  We  do  know  that  continued  research  is  vital. 

At  the  forefront  of  scientific  research  on  Alzheimer's  disease  is  the  Federal 
Government's  National  Institute  on  Aging.  The  National  Institute  on  Aging, 
along  with  other  government  agencies  and  private  volimtary  organizations 
such  as  the  Alzheimer's  Disease  and  Related  Disorders  Association,  is  work- 
ing to  advance  our  knowledge  about  this  tragic  disease. 

Scientific  research  has  yielded  a  number  of  promising  leads,  and  it  holds  the 
ultimate  hope  for  the  victims  of  Alzheimer's  disease  and  their  families. 
Nevertheless,  until  a  cure  is  found,  there  is  much  that  can  be  done  to  improve 
care  and  alleviate  the  emotional  stress  this  disease  imposes  on  families.  The 
knowledge  that  has  been  acquired  about  effective  treatment  programs  and 
care  strategies  needs  to  be  shared  with  both  professional  and  feimily  care- 
givers. Continued  efforts  must  be  made  to  coordinate  the  many  local.  State, 
and  Federal  programs  involving  Alzheimer's  disease  and  to  get  needed  infor- 
mation into  the  hands  of  health  and  social  service  professionals  who  serve 
Alzheimer  patients  and  their  families.  Only  through  a  concerted  effort  can  we 
ensure  that  the  victims  of  this  disease  receive  the  highest  quality  care. 

To  enhance  public  awareness  of  Alzheimer's  disease,  the  Congress,  by  Senate 
Joint  Resolution  16,  has  designated  the  months  of  November  1989  and  1990  as 
"National  Alzheimer's  Disease  Month"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  these  months. 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  months  of  November  1989  and  1990  as 
National  Alzheimer's  Disease  Month  and  call  upon  the  people  of  the  United 
States  to  observe  these  months  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 


"^ 


Federal  Register  /  Vol.  54.  Nc 


Wednesday,  November  29, 1989  /  Presidential  Doounents       49073 


Presidential  Documents 


Proclamatioii  6079  of  November  27, 1989 
National  Home  Care  Week,  1989  and  1990 


IMI 


pn  Doc.  a»-28100 
PilMl  ll-ZT-»,  2:33  pm] 
Billing  coda  3igS-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  the  United  States,  dedicated  professionals  and  volunteers  working 
in  more  than  12,000  home  health  care  agencies  are  bringing  needed  medical 
services  to  millions  of  ill  and  disabled  Americans.  This  week,  as  we  recognize 
these  hardworking  men  and  women  for  their  efforts,  we  also  acknowledge  the 
important  role  that  home  care  plays  in  our  Nation's  health  care  system. 

When  appropriate,  home  care  is  more  than  an  effective  and  economical 
alternative  to  institutionalization.  For  the  patient,  it  can  bring  the  added 
comfort  and  reassurance  of  a  warm,  familiar  environment.  Home  care  not  only 
emphasizes  the  dignity  and  independence  of  the  patient,  but  also  alleviates 
the  suffering  caused  by  separation  from  loved  ones.  In  the  home,  a  patient  is 
able  to  obtain  treatment  while  enjoying  the  love  and  support  of  his  or  her 
family. 

Working  in  concert  with  government  agencies  and  concerned  organizations, 
home  health  care  providers  give  millions  of  ill  and  disabled  Americans  a 
welcome  alternative  to  hospitalization  and  other  institutionalized  forms  of 
care.  Diuing  National  Home  Care  Week,  we  recognize  the  benefits  of  this 
important  partnership. 

To  increase  public  awareness  and  support  for  our  Nation's  home  health  care 
service  providers,  the  Congress,  by  Senate  Joint  Resolution  184,  has  designat- 
ed the  weeks  begiiming  November  26,  1989,  and  November  25,  1990,  as 
"National  Home  Care  Week"  and  has  requested  the  President  to  issue  a 
proclamation  calling  for  appropriate  observances  of  these  weeks. 

NOW,  THEREFORE,  I  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  28  through  December  2,  1989,  and 
November  25  through  December  1, 1990,  as  National  Home  Care  Week.  I  urge 
all  concerned  government  officials,  health  care  and  social  service  providers, 
private  voluntary  organizations,  insurance  companies,  and  the  American 
pubUc  to  observe  these  weeks  with  appropriate  programs,  ceremonies,  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  November,  in  the  year  of  our  Lord,  nineteen  hundred  and  eighty-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteenth. 
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AOENcr.  Uthce  01  Personnel 

ManagenwnL 

action:  Interim  rulemaking,  witii 

comments  invited. 

SUMMAHV:  The  Office  of  Personnel 
Memagement  (OPM)  is  issuing 
regalatioDS  to  implement  the 
Performance  Niaoagement  and 
Recognition  Syilm  Seauthorizatioa  Act 
of  1888.  Thif  Act  «x«aBd«  tbe 
Perfonnance  Managnoent  and 
Reception  System  (PMRS)  from 
October  1, 1989,  to  March  31. 1991. 
These  regulations  modify  the  formula 
used  to  determine  merit  increases  and 
establish  new  procedures  for  dealing 
with  employees  who  are  performing 
below  the  fully  successful  level  as 
authorized  by  the  Act. 

DATES:  Effective  Date:  October  1« 
1989. 

Comment  date:  To  be  considered, 
conuoents  must  be  received  by  January 

2P  1«»n 

Aoaf^ESSES:  Send  or  deliver  written 
comments  to:  Barbara  L  Rsa,  Aaaiataiit 
Director  for  Pay  and  Perforaanca; 
Penonnd  Systems  andOversigkt 
Group;  room  7H30;  Office  of  PRrsortnel 
Management  1900 E  Sue*  i  n  v\ 
Vvdshinglon,  DC  20415 
«3«  *fU«THeH  MPORMATIOM  CO<rT*CTt 
J  ante*' B   Sm:tr!  !2n2i  «32~*'ri-ii 
Ci >'■■.>•  Til rijE  qiit^st'ioni  sbo«?  fb*"    '■■,H't?f>« 
in  pertf  4W  and  fAOr  Shan>r!  s  ,, 
Sf*f»lhn8«    3n2lft53-*551   concemmg 
c  n'XiU'n  in  c>«f1  432 
•uPWXwiBCT *irr  mp^ammtk-notr.  In 
addition  to  extending  'h-e  P^4RS  to 
March  91. 1991,  the  Act  ffioaifies  the 


formula  used  to  determine  merit 
increases  and  estabUsbes  new 
procedures  for  dealing  with  employees 
who  are  perfonning  below  the  fully 
successful  leveL 

The  change  in  the  merit  incroaso 
determination  procedures  addresses  the 
procedural  problaBi  tiiat  caused  a  lack 
of  parity  between  PMRS  merit  increasaa 
and  General  Schedule  within-grade 
increases  for  employees  rated  fully 
successful  in  tbe  middle  third  of  the  pay 
range.  The  new  formula  divides  the 
PMRS  pay  range  into  three  parts.  Merit 
increases  will  be  determined  based  on 
the  employee's  performance  rating  and 
his/her  basic  pay  compared  to  specific 
reference  rates  in  the  pay  range  (i.e., 
position  in  the  range).  The  Hrst  and 
second  reference  rates  in  the  new 
formula  equal  the  dollar  amounts  of  the 
fourth  and  seventh  steps  of  a  General 
Schedule  grade  or  special  rate  range.  AB 
agencies  must  use  the  new  formula  in 
making  their  merit  increase 
determinations  for  Fiscal  Years  1990  and 
1991,  effective  as  of  the  beginning  of  the 
first  applicable  pay  period  commencing 
on  or  after  October  1, 1989. 

The  Act  also  requires  agencies  to 
provide  a  performance  improvement 
plan  (PIP)  to  each  employee  whose 
performance  is  determined  to  be  below 
fully  successful.  This  requirement  will 
take  effect  on  October  1, 1988,  and 
applies  to  any  perfbrraanoe 
deteminatioB  (under  4302a(bK4)  of  title 
5,  U.S.C)  ^ven  on  or  after  that  date. 
FWther,  the  Act  provides  that  employees 
covered  by  the  Fterformance 
Management  and  Recognition  System 
may  be  reassigned,  reduced  in  grade  or 
removed  if  th^  fail  to  attain  at  least 
fully  saccesrfal  performance  once  they 
have  been  afforded  a  performance 
inprovenent  plan.  Accordingly,  part  432 
regulations  are  being  revised  to 
incorporate  these  changes  concerning 
employee*    "'v»»i>-«^  "  v  the  PMRS. 

Pursaan       ^*.  •  .^  553{bK3KB}  of  titfe 
5  of  the  Ir  -p*  ^fates  Code,  I  find  that 
good  cause  exists  for  waiving  tite 
general  notice  of  proposed  rulemaking. 
The  notice  is  being  waived  because 
Congress  has  provided  that  Public  Law 
101-lOS  is  effective  October  1. 1988,  and 
accordingly,  these  regulations  must  go 
into  effect  on  that  date. 

Pursuant  to  section  553(dK3)  of  title  5 
of  the  United  States  Code,  I  find  that 
good  cause  exists  to  make  this 
amendment  effective  in  less  tiian  30 


days.  These  r^nlations  are  being  made 
effective  immediately  because  agencies 
must  have  rules  in  effect  to  implement 
the  Performance  Management  and 
Recognition  System,  under  which 
certain  actions  are  required  to  be  taken 
on  the  first  day  of  the  first  pay  period  in 
October  1988. 

EXX 12281,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b] 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flaxiiilky  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  Impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  affect 
Government  employees  and  agencies. 

listofSidijecIs 

5  CFR  Porta  430  and  432 

Administrative  practice  and 
procedure;  Government  employees. 

5  CFR  Part  540 

Government  employees;  Wages. 
U.S.  Office  of  Personnel  ManasemenL 
Constanoa  Baiiy  Nawman, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  tide  5, 
chapter  1,  Code  of  Federal  Regulations, 
as  follows: 

PART  430-PERFORMANCE 
MANAGEMENT 

1.  Tbe  authority  dtaticm  in  part  430 
continues  to  read  as  follows: 

AudKuHj.  5  U.S.C  chapters  43, 45,  59  and 
54. 

2.  In  1 43a405,  paragraphs  (i)  and  (1) 
are  revised  to  read  as  follows: 

§  430.489    Agency  paffonnafioe 


(i)  Each  appraisal  system  shall 
provide  for  a  performance  improvement 
plan  (FV)  for  eadi  employee  whose 
performance  has  been  rated  below  fuDy 
successful  on  one  or  more  critical 
elements.  The  PIP  must: 

(1)  Notify  dte  employee  of  the  critical 
element(s)  in  which  he/she  is 
performing  below  the  fully  successful 
level; 

(2)  Describe  the  types  of 
improvements  diat  the  employee  must 
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demonstrate  to  attain  the  fully 
successful  level  of  performance; 

(3)  Offer  assistance  to  the  employee  in 
improving  to  the  fully  successful  level: 
and 

(4)  Provide  the  employee  a  reasonable 
period  of  time  to  attain  that  level. 

(j)  Except  with  respect  to  employees 
occupying  positions  in  Schedule  C  as 
authorized  by  |  213.3301  of  this  chapter. 

(1)  Each  appraisal  system  shall 
provide  for  reassigning,  reducing  in 
grade,  or  removing  any  employee  who 
fails  to  attain  at  least  the  fully 
successful  level  but  only  after  affording 
the  employee  a  reasonable  period  to 
improve  performance  to  the  fully 
successful  level  or  higher  on  the  critical 
element(8)  rated  below  fully  successful 
as  required  in  5  U.S.C.  4302a(b)(6). 

(2)  Once  the  employee  has  been 
a^orded  the  reasonable  period  referred 
to  in  paragraph  (jj(l]  of  this  section,  the 
agency  may  reassign,  reduce  in  grade  or 
remove  the  employee  as  provided  by  S 
U.S.C.  4302a  (b)  if  the  employee  fails  to 
attain  fully  successful  performance. 

4.  The  title  of  part  432  is  revised  to 
read  as  follows: 

PART  432— PERFORMANCE  BASED 
REDUCTION  IN  GRADE  AND 
REMOVAL  ACTIONS 

4a.  The  authority  citation  in  part  432  Is 
revised  to  read  as  follows: 
Authority:  5  U.S.C  4302a.  4303.  and  4305. 

5.  Section  432.101  is  revised  to  read  as 
follows: 

{432.101    Statutory  Mithority. 

This  part  applies  to  reduction  in  grade 
and  removal  of  employees  covered  by 
the  Performance  Management  and 
Recognition  System  (PMRS)  based 
solely  on  performance  below  the  fully 
successful  level  and  the  reduction  in 
grade  and  removal  of  other  employees 
covered  by  the  provisions  of  this  part 
based  solely  on  performance  at  the 
unacceptable  level.  5  U.S.C  4305 
authorizes  the  Office  of  Personnel 
Management  to  prescribe  regulations  to 
carry  out  the  purposes  of  title  5,  chapter 
43,  including  5  U.S.C.  4303.  which  covers 
agency  actions  to  reduce  in  grade  or 
remove  employees  for  unacceptable 
performance  and  5  U.S.C  4302a(b) 
which  covers  actions  to  reduce  in  grade 
or  remove  employees  covered  by  the 
Performance  Management  and 
Recognition  System  for  performance 
below  the  fully  successful  level.  (The 
provisions  of  5  U.S.C  7S01  et  seq.,  may 
also  be  used  to  reduce  in  grade  or 
remove  employees.  See  part  752  of  this 
chapter.) 


6.  In  1 432.102.  paragraph  (a)  la 
revised  to  read  as  follows: 

1432.102  Covwag*. 

(a)  Actions  covered.  This  part  covers 
reduction  in  grade  and  removal  of: 

(1)  Employees,  covered  by  the  PMRS, 
based  on  performance  below  the  fully 
successful  level:  and 

(2)  Employees,  not  covered  by  the 
PMRS,  based  on  unacceptable 
performance. 

7.  Section  432.103  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (i),  redesignating  paragraphs 
(e)  through  (h)  as  (f)  through  (i),  and 
adding  new  paragraph  (e)  to  read  as 
follows: 

1432.103  DtflnWona. 

For  purposes  of  this  part — 

(a)  "Acceptable  performance"  means 
performance  that  meets  an  employee's 
performance  requirement(8)  or 
8tandard(8)  at  a  level  of  performance 
above  "unacceptable"  in  the  critical 
element(s)  at  issue  where  the  employee 
is  not  covered  by  the  Performance 
Management  and  Recognition  System 
(PMRS).  For  those  employees  covered 
by  the  PMRS,  acceptable  performance  is 
performance  determined  to  be  at  the 
fully  successful  level  or  above  in  the 
critical  element(8)  at  issue. 

(e)  "Performance  improvement  plan" 
means  the  plan  agencies  are  required  to 
provide  to  a  PMRS  employee  whose 
performance  in  one  or  more  critical 
elements  has  been  determined  to  be 
below  the  fully  successful  level.  As  part 
of  the  plan,  agencies  shall  notify  the 
employee  of  the  critical  element(s)  in 
which  he  or  she  is  performing  below  the 
fully  successful  level:  describe  the  types 
of  improvements  that  the  employee  must 
demonstrate  to  attain  fully  successful 
performance  in  his  or  her  position;  offer 
assistance  to  the  employee  in  attaining 
fully  successful  performance;  and 
provide  the  employee  with  a  reasonable 
period  of  time,  commensurate  with  the 
duties  and  responsibiiities  of  the 
employee's  position,  to  demonstrate 
fully  successful  performance.  The 
agency  may  include,  as  part  of  the 
performance  improvement  plan,  other 
information  and  matters  that  the  agency 
considers  appropriate. 
*        *        •        *        • 

&  Section  432.104  is  revised  to  read  as 
follows: 

9432.104  AddrMSing  unacc«ptabl« 
partoffHaoc#  Dy  non  PMRS  ampioyvaa. 

At  any  time  during  the  performance 
appraisal  cycle  that  a  non-PMRS 
employee's  performance  is  determined 


to  be  unacceptable  in  one  or  more 
critical  elements,  the  agency  shall  notify 
the  employee  of  the  critical  element(s) 
for  which  performance  is  unacceptable 
and  inform  the  employee  of  the 
performance  requirement(s)  or 
standard(8)  that  must  be  attained  in 
order  to  demonstrate  acceptable 
performance  in  his  or  her  position.  The 
agency  may  also  inform  the  employee 
that  unless  his  or  her  performance  in  the 
critical  element(8l  improves  to  and  is 
sustained  at  an  acceptable  level,  the 
employee  may  be  reduced  in  grade  or 
removed.  For  each  critical  element  in 
which  the  employee's  performance  is 
unacceptable,  the  agency  shall  afford 
the  employee  a  reasonable  opportunity 
to  demonstrate  acceptable  performance, 
commensurate  with  the  duties  and 
responsibilities  of  the  employee's 
position.  As  part  of  the  employee's 
opportunity  to  demonstrate  acceptable 
performance,  the  agency  shall  offer 
assistance  to  the  employee  in  improving 
acceptable  performance. 

K  432.108-432.100    [RadMtgnalad  from 
H  432.104-432.107] 

1432.106    [RmtosignatMl  from  S  432. 10S 


1 

9.  Sections  432.106  and  432.107  are 
redesignated  as  S  432.108  and  i  432.109; 
f  432.105  is  redesignated  as  1 432.106, 
Uie  section  heading  is  revised  and 
paragraph  (b)  is  amended  by  revising 
the  words  "appeal  and  grievance"  in  the 
last  sentence  to  read  "appeal  and/or 
grievance";  and  new  S9  432.105  and 
432.107  are  added  to  read  as  follows: 

f  432. 10S    Adai-wss^n-g  i>eiow  hilly 
aucOMtful  p«rtormanc«  by  PMRS 


At  any  time  during  the  performance 
appraisal  cycle  that  a  PMRS  employee's 
performance  is  determined  to  be  below 
fully  successful  In  one  or  more  critical 
elements,  the  agency  shall  aH^ord  the 
employee  an  opportunity  to  improve 
throuj^  a  performance  improvement 
plan.  As  part  of  the  plan,  the  agency 
shall  notify  the  employee  of  the  critical 
element(8)  in  which  he  or  she  is 
performing  below  the  fully  successful 
level;  describe  the  types  of 
improvements  that  the  employee  must 
demonstrate  to  attain  hilly  successful 
performance  in  his  or  her  position:  offer 
assistance  to  the  employee  in  attaining 
fully  successful  performance;  and 
provide  the  employee  with  a  reasonable 
period  of  time,  commensurate  with  the 
duties  and  responsibiiities  of  the 
employee's  position,  to  demonstrate 
fully  svcessful  performance.  The 
agency  may  include,  as  part  of  the 
performance  improvement  plan,  other 
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information  and  matters  that  the  agency 
considers  appropriate.  The  agency  may 
also  inform  the  employee  that,  unless  his 
or  her  performance  in  the  critical 
element(s)  improves  to  and  is  sustained 
at  a  fully  successful  level,  the  employee 
may  be  reduced  in  Brade  or  removed. 

1 432.106    ^opowr>9  arKS  Ukin^  sctton 
bas«d  on  un«cc«ptabt«  p«rform»nc«  for 
non-PMRS  employees. 


1 431.107    ^ropo»ing  and  taking  action 

b««*ci  Of»  p«r»ormanc«  b«(ow  the  fuHy 
st.*cc»s«tul  kivel  for  PMRS  «mploy««*. 

(a)  Proposing  action  based  on 
performance  below  the  fully  successful 
level.  (1)  Once  an  employee  has  been 
afforded  an  opportunity  to  improve 
performance  to  the  fully  successful  level 
through  a  performance  improvement 
plan  pursuant  to  (  432.105,  an  agency 
may  propose  a  reduction  in  grade  or 
removal  action  if  the  employee's 
performance  during  or  following  the 
performance  improvement  plan  is  below 
fully  successful  in  one  or  more  of  the 
critical  elements  for  which  the  employee 
was  afforded  an  opportunity  to  improve 
through  a  performance  improvement 
plan. 

(2)  If  an  employee  has  performed  at 
the  fully  successful  level  for  one  year 
from  the  beginning  of  a  performance 
improvement  plan  (in  the  critical 
element(s)  for  which  the  employee  was 
afforded  a  performance  improvement 
plan)  and  the  employee's  performance 
again  is  determined  to  be  below  fully 
successful,  the  agency  shall  afford  the 
employee  an  additional  performance 
improvement  plan  before  determining 
whether  to  propose  a  reduction  in  grade 
or  removal  under  this  part. 

(3)  A  proposed  action  may  be  based 
on  instances  of  below  fully  successful 
performance  which  occur  within  a  one- 
year  period  ending  on  the  date  of  the 
notice  of  proposed  action. 

(4)  An  employee  whose  reduction  in 
grade  or  removal  is  proposed  under  this 
part  is  entitled  to: 

(i)  Advance  notice.  (A)  The  agency 
shall  afford  the  employee  a  30-day 
advance  notice  of  the  proposed  action 
that  identifies  both  the  specific 
instances  of  below  fully  successful 
performance  by  the  employee  on  which 
the  proposed  action  is  based  and  the 
critical  element(s)  of  the  employee's 
position  involved  in  each  instance  of 
below  fully  successful  performance. 

(B)  An  agency  may  extend  this 
advance  notice  period  for  a  period  not 
to  exceed  30  days  under  regulations 
prescribed  by  the  head  of  the  agency. 
An  agency  may  extend  this  notice 


period  farther  without  prior  OPM 
approval  for  the  following  reasons: 

(1)  To  obtain  and/or  evaluate  medical 
information  when  the  employee  hes 
raised  a  medical  issue  in  the  answer  to  a 
proposed  reduction  in  grade  or  removal; 

[2]  To  arrange  for  the  employee's 
travel  to  make  an  oral  reply  to  an 
appropriate  agency  official,  or  the  travel 
of  an  agency  official  to  hear  the 
employee's  oral  reply; 

[3]  To  consider  the  employee's  answer 
if  an  extension  to  the  period  for  an 
answer  has  been  granted  (e.g.,  because 
of  the  employee's  illness  or 
incapacitation); 

[4]  To  consider  reasonable 
accommodation  of  a  handicapping 
condition: 

(5)  If  agency  procedures  so  require,  to 
consider  positions  to  which  the 
employee  might  be  reassigned  or 
reduced  in  grade;  or 

(6)  To  comply  with  a  stay  ordered  by 
a  member  of  the  Merit  Systems 
Protection  Board  under  5  U.S.C.  1208(b). 

(C)  If  an  agency  beUeves  that  an 
extension  of  the  advance  notice  period 
is  necessary  for  another  reason,  it  may 
request  prior  approval  for  such 
extension  from  the  Chief.  Employee 
Relations  Division,  Office  of  Employee 
and  Labor  Relations,  Personnel  Systems 
and  Oversight  Group,  Office  of 
Personnel  Management  1900  E  Street 
NW..  Washington.  DC  20415. 

(ii)  Opportunity  to  answer.  The 
agency  shall  afford  the  employee  a 
reasonable  time  to  answer  the  agency's 
notice  of  proposed  action  orally  and  In 
writing. 

(iii)  Representation.  The  agency  shall 
allow  the  employee  to  be  represented  by 
an  attorney  or  other  representative.  An 
agency  may  disallow  as  an  employee's 
representative  an  individual  whose 
activities  as  a  representative  would 
cause  a  conflict  of  interest  or  position  or 
an  employee  whose  release  from  his  or 
her  official  position  would  give  rise  to 
unreasonable  costs  to  the  Government 
or  whose  priority  work  assignment 
precludes  his  or  her  release  from  official 
duties. 

(iv)  Consideration  of  medical 
conditions.  The  agency  shall  allow  an 
employee  who  wishes  Ic  .-aise  a  medical 
condition  which  may  have  contributed 
to  his  or  her  deficient  performance  to 
furnish  medical  documentation  (as 
defined  in  {  339.102  of  this  chapter)  of 
the  condition  for  the  agency's 
consideration.  Whenever  possible,  the 
employee  shall  supply  this 
documentation  following  the  agency's 
notification  that  the  employee's 
performance  is  below  fully  successful 
and  the  establishment  of  ^e 
performance  improvement  plan  under 


i  432.105.  If  the  employee  offers  such 
documentation  after  the  agency  has 
proposed  a  reduction  in  grade  or 
removal  he  or  she  shall  supply  this 
information  in  accordance  with 
i  432.107(a)(4)(ii).  In  considering 
documentation  submitted  in  connection 
with  the  employee's  claim  of  a  medical 
condition,  the  agency  may  require  or 
offer  a  medical  examination  in 
accordance  with  the  criteria  and 
procedures  of  part  339  of  this  chapter, 
and  shall  be  aware  of  the  affirmative 
obligations  of  29  CFR  1613.704.  If  the 
employee  who  raises  a  medical 
condition  has  the  requisite  years  of 
service  under  the  Civil  Service 
Retirement  System  or  the  Federal 
Employees  Retirement  System,  the 
agency  shall  provide  information 
concerning  application  for  disability 
retirement  As  provided  at  |  831.501(d) 
of  this  chapter,  an  employee's 
application  for  disability  retirement 
shall  not  preclude  or  delay  any  other 
appropriate  agency  decision  or 
personnel  action. 

(b)  Final  written  decision.  The  agency 
shall  make  its  final  decision  within  30 
days  after  expiration  of  the  advance 
notice  period.  Unless  proposed  by  the 
head  of  the  agency,  such  written 
decision  shall  be  concurred  in  by  an 
employee  who  is  in  a  higher  position 
than  the  person  who  proposed  the 
action.  In  curiving  at  its  decision,  the 
agency  shall  consider  any  answer  of  the 
employee  and/or  his  or  her 
representative  furnished  in  response  to 
the  agency's  proposal.  A  decision  to 
reduce  in  grade  or  remove  an  employee 
for  performance  below  the  fully 
successful  level  may  be  based  only  on 
those  instances  of  performance  that 
occurred  during  the  one  year  period  on 
the  date  of  issuance  of  the  advance 
notice  of  proposed  action  under 
S  432.107(a)(4)(i).  The  agency  shall  issue 
written  notice  of  its  decision  to  the 
employee  at  or  before  the  time  the 
action  will  be  effective.  Such  notice 
shall  specify  the  instances  of  below  fully 
successful  performance  by  the  employee 
on  which  the  action  is  based  and  shall 
inform  the  employee  of  any  applicable 
appeal  and/or  grievance  rights. 

PART  540— PERFORMANCE 
MANAGEMENT  AND  RECOGNITION 
SYSTEM 

10.  The  authority  citation  for  part  540 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  chapters  43  and  54. 

$54ai02    (Amended! 

11.  In  the  definition  of  "Reference 
amount"  in  i  540.102  the  term 
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"Reference  Mnoont"  ia  <be  first  sentence 
is  revised  to  read  "First  reference  rate". 
and  the  terra  "reierence  amount"  in  the 
second  sentence  is  revised  to  reed  "first 
reference  rate"  and  place  the  new  term 
in  alphabetical  order. 

12.  In  §  54ai02  the  definition  of 
"Second  reference  rate"  is  added  to  read 
as  follows: 


9  540.102    DtflnMora. 
«         •         •         •         • 

Second  reference  rate  means  the  sam 
of  the  minimum  rate  of  the  grade  and 
two-thirds  of  the  difference  between  the 
maximum  and  the  minimum  rate  for  that 
grade.  In  the  General  Schedule,  the 
second  reference  rate  equals  the  dollar 
amount  of  the  seventh  step  of  a  General 
schedule  grade,  or  in  the  case  of  a 


special  rate  range  established  under  5 
U.S.C  5303  and  part  530  of  this  chapter, 
the  seventh  step  of  such  special  rate 

range. 

•  •        •        •        • 

13.  In  I  540.107.  the  table  in  paragraph 
(b)  is  revised  to  read  as  follows: 

(540.107    Itertt 

•  •        • 


Perlormano*  rating 


L«v«l  5 

imMt  4 

L«vd  3  tfuVy  MJCceMM).. 


Merit  Increases  for  Each  Performance  Ratinq  Level 


Amount  recsived  If  rate  o(  basic  pay  does  not 
•qual  or  exceed  the  irst  marance  rata 


1  merit  increase. 
1  merit  increase. 


Amount  recetved  If  rate  of  tiasK  pay  equals  or 

exceed*  the  first  reference  rate  but  does  not 

equal  or  exceed  the  Bacorxl  reference  rate 


1  merit  y>croasa ... 
Vi  merit  irtcreaae.. 
H  merit  ncreaae.. 


Amount  recaivedM 
rale  of  basic  pay 
or  exceeds 
the  second 


1  merit  increase. 
%  me( 
Vi  ment  i 
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BIUJNO  COOE  USS-OI-M 

DEPAfTTMENT  OF  THE  TREASURY 
Customs  Servlcs 
ITi).  89-102] 
19  CFR  Part  101 

Customs  Regulations  Amendment 
Relating  to  the  Designation  of  Tucson, 
AZ,  as  Port  of  Entry 

aoency:  U.S.  Customs  Ser\^ce, 
Department  of  the  Treasury. 
ACnON:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  governing  the 
Customs  field  organization  by  changing 
the  designation  of  Tucson,  Arizona,  from 
a  Customs  station  to  a  port  of  entry. 
Adoption  of  this  proposal  alters  the 
relationship  of  the  Customs  operations 
at  Tucson  from  that  of  a  station  under 
the  supervision  of  a  port  to  that  of  a  port 
in  the  Nogales  District  Tliis 
redesignation  is  part  of  the  efforts  of 
Customs  to  improve  the  efficiency  of  its 
field  operations. 

IFFECnve  OATK  November  29, 1989. 
FOR  reWTHBW  MTORMATION  CONTACT: 
Linda  Walfish.  Office  of  Workforce 
Effectiveness  and  Development,  Office 
of  Inspection  and  Control  (202)  566-0425. 
S    ^«>t ':  MENTARY  information: 

Background 

As  part  of  its  ongoing  effort  to 
improve  efficiency  and  service  to  the 
public,  the  Customs  Service  continually 


reviews  its  field  service  organization  to 
assure  that  it  best  utilizes  its  resources. 
This  review  has  identified  the  currenf 
relationship  of  the  port  of  entry  of 
Nogales  and  the  Customs  station  of 
Tucson  as  one  which  is  in  need  of 
modification. 

While  the  status  of  Tucson  as  a 
Customs  station  was  appropriate  at  the 
time  it  was  established  in  1963  (T.D. 
55986),  Tucson  currently  meets  or 
exceeds  the  minimum  criteria  for  the 
level  of  activity  necessary  for  eligibility 
as  a  port  of  entry  as  identified  in  T.D. 
82-371.  amended  by  T.D.  8ft-14  and  T.D. 
87-65. 

CommeDts 

Notice  of  the  proposed  amendment 
was  published  in  the  Federal  Register  on 
May  8, 1989  (54  FR  19577).  The  three 
comments  received  favored  Tucson, 
Arizona,  becoming  a  port  of  entry. 

Port  Limits 

The  limits  of  the  port  of  entry  of 
Tucson,  Arizona  are:  The  city  of  Tucson, 
Arizona,  including  the  Tucson 
International  Airport. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  this  document  is  related  to 
agency  management  and  organization,  it 
is  not  subject  to  E.0. 12291.  Accordingly, 
a  regulatory  impact  analysis  and  the 
review  prescribed  by  the  E.O.  are  not 
required.  Although  Customs  solicited 
public  comments,  no  notice  of  proposed 
rulemaking  was  reqaired  pursuant  to  5 
U.S.C.  553(aK2).  Acooidingly,  this 
document  is  not  subfect  to  the 
Regulatory  HexibiUty  Act  (5  U.S.C.  801 
etseq). 


Delayed  Effective  Date 

Pursuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  553(d).  a 
substantive  rule  is  to  be  published  not 
less  than  30  days  prior  to  its  effective 
date.  The  statute  provides,  however, 
that  this  requirement  may  be  waived 
where  the  agency  finds  good  cause  and 
publishes  such  finding  with  the  rule,  5 
U.S.C.  553(d)(3).  Good  cause  exists  for 
not  delaying  the  effective  date  inasmuch 
as  the  establishment  of  a  port  in  place  of 
a  station  confers  an  economic  benefit  to 
the  public. 

Drafting  Infonnatioa 

The  principal  author  of  this  document 
was  Michael  Smith,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  SubjecU  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Organization  and  functions 
(Government  agencies). 

Amendments  to  the  Regulations 

Part  101,  Customs  Regulations  (19  CFR 
part  101)  is  amended  as  set  forth  below: 

PART  101-{AMENDED] 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  S  U.S.C  301: 19  U.S.C.  2. 66, 1202 
(General  Note  A,  Harmonized  Tariff  Schedule 
of  the  United  States),  1623. 1624. 

§101.3   [Amended] 

2.  In  S  101.3(b),  in  the  Southwest 
Region,  opposite  "Nogales"  under  the 
heading  "Name  and  Headquarters", 
insert  'Tucson,  including  the  territory 
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described  in  T.D  8»-102",  in 
alphabetical  order,  under  the  column 
headed  "Ports  of  Entry". 

1101.4    [Amended] 

3.  In  8  101.4(c),  remove  "Nogales. 
Ariz."  under  the  listing  of  districts, 
"Tucson,"  in  the  column  listing  Customs 
stations,  and  "Nogales"  under  ports 
having  supervision. 
Samuel  H.  Banks, 
Acting  Commissioner  of  Customs. 

Approved:  November  21, 1989. 

Salvatora  R.  Martoche, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  89-27876  Filed  11-28-69;  8:45  am] 
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DEPAR^MflN-^  OF  HEALTH  AND 
HUMAN  SiHViCES 

Food  and  Drug  Administration 

21  CFR  Part  177 

[Docket  Na  e8F-017S] 

Indirect  Food  Additives:  Polymers 

agency:  Food  and  Drug  Administration, 

HHS. 

action;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
an  increase  in  the  weight-percent  of 
butene-1  in  propylene/butene-l 
copolymers  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  Mitsui  Petrochemical  Industries, 
Ltd. 

DATES:  Effective  November  29, 1989; 
written  objections  and  requests  for  a 
hearing  by  December  29, 1989. 
ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Chug  Administration, 
room  4-62,  5600  Fishers  Lane,  Rockville, 
MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  R  White,  Center  for  Food 

Safety  and  Apphed  Nutrition  {HFF-335), 

Food  and  Drug  Administration,  200  C  St 

SW.,  Washington,  DC  20204.  202-472- 

5690 

SUPPLEMENTARY  INFORMATION:  In  8 

notice  pubUshed  in  the  Federal  Register 
of  June  9, 1988  (53  FR  21728).  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4081)  has  been  filed  by  Mitsui 
Petrochemical  Industries,  Ltd.. 
Kasumigaseki  Bldg..  P.O.  Box  90,  2-5, 
Kasumigaseki  3-Chome,  Chiyoda-KU. 
Tokyo  100.  Japan,  proposing  that 


1 177.1520  Olefin  polymers  (21  CFR 
177.1520)  be  amended  to  provide  for  an 
increase  in  the  weight-percent  of 
butene-1  in  propylene/butene-l 
copolymers  for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that 
i  177.1520  should  be  amended  to 
provide  for  an  increase  in  the  weight- 
percent  of  butene-1  in  propylene/ 
butene-1  copolymers  for  use  in  contact 
with  food  as  set  forth  below. 

FDA  has  also  made  editorial  changes 
appropriate  to  the  changes  made  in  this 
section.  In  S  177.1520(c).  item  3.2  has 
been  redesignated  as  item  3.2a  and 
revised,  and  a  new  item  3.2b  has  been 
added  to  set  forth  the  specifications  for 
the  new  propylene/butene-l  copolymer. 
The  text  of  paragraph  (d)(7)  has  also 
been  revised  to  facilitate  future 
amendments  of  {  177.1520  that  include 
melt  flow  index  specifications.         

In  accordance  with  i  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  29, 1989  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 


waiver  of  the  right  to  a  hearing  on  diat 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  die  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection  .  Three  copies  of  all 
documents  shall  be  submitted  and  shall 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  SubjecU  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 
Incorporation  by  reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  408.  706  of  the 
Federal  Food.  Drug,  and  Ck>smet)c  Act  (21 
U.S.C.  321,  342.  348,  376). 

2.  Section  177.1520  is  amended  by 
redesignating  paragraph  (a)(3)(i)(c)  as 
paragraph  (a){3)(i)(c)(J)  and  by  adding 
new  paragraph  (a)(3](i)(c)(2):  in  the  table 
in  paragraph  (c)  by  redesignating  item 
3.2  as  item  3.2a  and  revising  it  by 
adding  new  item  3.2b;  and  by  revising 
paragraph  (d)(7)  to  read  as  follows: 

f  177.1520    Olefin  polymers. 

•        •        •        •        * 

(a)  *  •  • 

(3)  *  •  • 

(i)  •  *  • 

(c)  •  •  * 

(2)  Olefin  basic  copolymers 
manufactured  by  the  catalytic 
copolymerization  of  propylene  and 
butene-1  shall  contain  greater  than  15 
but  not  greater  than  35  weight  percent  of 
polymer  units  derived  from  butene-1 
with  the  remainder  being  propylene. 

(c)  Specifications: 
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OenaHy 


MeWng  pomt  (MP) 

or  loftisntng  po«nt 

(SP)  {Degrwes 

OenHgrad&t 


fraclion 

(expressed  aa 

pert^  by  «»eiQb( 

of  polymer)  in>»- 

Specified 
tsfwperetnres 


Maximunt  soluble 
traction 

(expressed  as 
percent  by  wetgM 

0^  pdymef)  m 
xylene  at  specrfied  . 

temperatures 


3.2a  Ote«n  copolymers  descnbed  *i  paragraph  (aM3)(i)  of  ttvs  section;  except  olefin 
copolymers  described  In  paraeraph  (a)(3)(i)(0l?)  of  ttus  section  and  listed  in  item  3.2t) 
of  Ma  tMa  for  use  in  articles  wed  for  packing  or  holding  food  during  cooking;  except 
that  olefin  copJIywwra  corxainirtg  69  to  9S  percent  et^yte^e  witti  the  remairxjar  betng 
•-matttyHMnlaNa-l  contacting  food  Types  HI.  IVA.  V,  VUA,  and  tx  identified  in 
i  176.170(c)  of  IhM  cfiapter.  Table  1.  shall  siu^eed  0  051  millimeter  (mm)  (0.002  sicti 
(n))  in  thickness  when  used  under  conditions  of  use  A  and  shal  not  excaod  0.102 
mm  (O.tXM  In)  in  ttvckness  wtien  used  urx)er  conditions  of  use  B,  C,  D,  E,  and  H 
deacnbadin|l76i70(c)of  thischaper.  Table  2 

3.2b  Olafin  copolymer  descnbed  m  paragraph  (aX3)(i)(<7)(^  of  tern  section  heve  a  melt 
fk>w  ndax  no  greater  ttian  10  grams  par  10  mirHJtes  as  determ«>ed  by  the  method 
described  In  paragraph  (d)(7)  of  this  section,  arxl  ttw  thickness  Of  the  finohed  polymer 
corttacHng  Ibod  shrt  not  exceed  0.025  mm  (0  001  in)  Additionalty,  opttor^l  adjuvants 
permitted  for  use  in  olefin  copotymei*  eoniplying  with  item  3.2a  o4  this  table  may  be 
used  in  the  production  of  this  copolymar. 


0.85-1.00 


2.6  percent  at  SO 

•c. 


Oo. 


Do. 


(d)  •   •   • 

(7)  Melt  flow  indeK.  The  melt  flow 
iniiex  of  olefin  polymers  described 
below  shall  be  determined  by  ASTM 
method  D-1236-82,  '^Standard  Test 
Method  for  Flow  Rates  of 
Thermoplastics  by  Extrusion 
Plastometer,"  which  is  incorporated  by 
reference  in  accordairce  with  5  U.S.C. 
552(a).  The  availabrlity  of  this 
incoi^ration  by  reference  is  given  in 
paragraph  (d)(1)  of  ^>  section.  The 
olefin  polymers  and  test  conditions  and 
procedures  are  as  follows: 


action:  Final  rule. 


List  of  polymers 

Conditions/ 
prooeduras 

Olefin  copolymers  dasoraied  in 

paragraph    W)(3)(0(c^(2)    of 

this  section. 
Olefin  oopetrnws  described  in 

paragraph    (a)(3)(v)    of    ihs 

section. 

Condition  L 
procedure  A. 

Condition  E. 
procedure  A. 

Dated:  November  16, 1989. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  andAppNed 
Nutrition. 

[FR  Doc.  89-27874  Filed  11-2»-89;  8:45  am) 
MUJNO  COOC  4taO-01-M 

MARITIME  AOMlNtSTDATION 
46  CFR  P=»rt  382 
(Docket  No.  R-1071 
RIN  2133-AA43 

Bulk  and  Packaged  Preference 
Cargoes 

agency:  Maritime  Administration, 
Department  of  Transportation. 


summary:  This  rule  establishes  new 
administrative  procedures  and 
melhodoiogy  for  determining  fair  and 
reasonable  rates  for  the  carriage  of  dry 
and  liqtud  bulk  and  packaged  preference 
cargoes  en  United  Stales  commercial 
cargo  vessels.  Thorn  rfgalntion  requires 
operators  to  subrait  data  on  fiie 
operating  and  capital  coats  of  their 
vessels.  Based  on  this  data,  the 
Maritime  Administration  (MARAD)  will 
calculate  fair  and  reasonable  guidehoe 
rates  according  to  the  method  explained 

in  the  SUPn.CMENTARV  INFOIIMATION 

Section  of  this  notice. 

DATC  This  rule  is  effective  January  1, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Arthur  B.  Sforza,  Director,  Office  of  Ship 
Operating  Assistance,  Maritime 
Administration,  Washington.  DC  20590. 
Tel  (202)  366-2323. 

SUPPtEMCNTART  INFORMATHVC  Section 

901(b)(1)  of  the  Merchant  Marine  Act  of 
1936  (the  Act),  as  amended  (46  U.S.C. 
1241tb)).  requires  that  at  least  50  percent 
of  any  equipment,  materials  or 
commodities  purchased  by  the  United 
States  or  for  the  account  of  any  foreign 
nation  without  provision  for 
reimbursement  or  acquired  as  the  result 
of  funds  or  credits  from  the  United 
States,  shall  be  transported  on  privately 
owned  U.S.-flag  commercial  vessels,  to 
the  extent  that  such  vessels  are 
available  at  fair  and  reasonable  rates.  In 
1985,  section  901  was  amended  to 
exclude  certain  programs  from  the 
application  of  cargo  preference  and  to 


raise  the  U.S.-flag  share  to  75  percent  on 
certain  others,  phased  in  over  three 
years.  Upon  request,  MARAD  provides 
fair  and  reasonable  guideline  rates  to 
shipper  agencies.  Section  901(b)(2)  of  the 
Act  provides  the  authority  for  MARAD 
(by  delegation  from  the  Secretary  of 
Transportation)  to  issue  regulations 
governing  the  administration  of  section 
901(b)(1). 

Until  recently.  MARAD  has  used  two 
separate  methods  for  determining 
guideline  rates  for  bulk  cargoes  carried 
by  U.S.-flag  bulk  cargo  vessels.  For 
vessels  built  before  1955.  guideline  rates 
were  calculated  for  vessel  categories 
arranged  by  deadweight  tonnage.  Since 
there  are  only  a  few  such  vessels 
remaining  in  service,  MARAD  no  longer 
calculates  category  rates.  MARAD  now 
calculates  rates  separately  for  all 
vessels. 

There  are  no  current  procediu^s, 
except  for  parcel  lots  on  liner  vessels. 
for  calculating  guideline  rates  that  are 
formalized  in  MARAD  regulations,  and 
there  ia  no  existing  MARAD  regulatory 
requirement  that  operators  participating 
in  the  bulk  cargo  preference  trades 
submit  cost  data  to  MARAD  on  an 
annual  basis.  Since  accurate  and 
verifiable  cost  data  for  all  participating 
vessels  are  not  available,  MARAD  has 
been  unable  to  verify  some  cost  data 
used  in  calculating  guideline  rates.  For 
these  reasons  as  well  as  those  stated 
latOT  in  this  discussion.  MARAD 
believes  there  is  a  need  to  develop  and 
formalize  the  guideline  rate  procedures 
and  to  require  periodic  submission  cf 
cost  data. 

In  developing  these  procedures 
MARAD  was  guided  by:  (1)  An  opinion 
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of  the  Comptroller  General  (Opinion  B- 
95832.  Feb.  17,  t955).  issued  shortly  after 
enactment  of  section  9ei(b),  ttiat  ^e 
lerm  **fair  and  reasonable  rate"  did  not 
necessarily  mean  the  going  market  rate, 
but  •**  *  •  would  appear  to  ca^l  for 
reasonable  compensation  to  the 
operator,  incluciing  a  fair  profit;"  and. 
especially.  (2)  court  decisions  which, 
while  upholding  MARAD's  rate  setting 
authority  for  preference  cargoes,  clearly 
require  that  MARAD  select  rates  which 
will  allow  an  operator  to  earn  a 
reasonable  profit  or,  if  not.  explain  why 
the  language  and  legislative  history  of 
(he  Act  justify  the  rate  methodology 
chosen  [See  e.g.,  American  Maritime 
Association  v.  Unked  States.  766F.2d 
545,  559  (DC.  Cir.,  1965)).  As  is  more 
fully  explained  below,  MARAD  believes 
the  procedures  selected  comply  with 
this  guidance. 

Prior  Rulemaking  Actions 

MARAD  published  an  initial  NPRM 
on  August  6. 1985  (50  FR  31735)  that 
contained  data  submission  requirements 
and  a  methodology  for  determining  fair 
and  reasonable  guideline  rates  for  full 
shiploads  of  dry  and  liquid  bulk 
preference  cargoes.  That  methodology 
was  an  averaging  technique  based  on  a 
"least  squares  regression  analysis." 
MARAD  received  fiine  comments  and 
concluded  that  the  use  of  the  "least 
squares  regression  analysis" 
methodolegy  was  generally 
unsatisfactory.  Accordingly,  MARAD 
issued  a  SNPRM  on  December  17, 1986 
(51  FR  45136).  that  proposed  and 
requested  public  comment  on  a  cost- 
based  methodology  for  calculating  fair 
and  reasonable  guideline  rates  that 
%v>ould  be  based  on  each  vessel's  actual 
or  constructed  costs. 

Following  the  comment  period  on  the 
SNPRM,  MARAD  published  a  second 
SNPRM  for  comment  on  June  28. 1988 
(53  FR  24324).  This  SNPRM  was 
incorrectly  designated  as  RIN  number 
2133-AA51.  It  should  have  been 
designated  as  RIN  number  2133-AA43. 
The  melhodoiogy  in  the  second  SNPRM 
utilized  averaged  operating  costs 
(except  fael)  for  competing  vessels,  by 
vessel  size  categories,  and  constructed 
capital  items  based  on  actual 
capitalized  costs. 

Data  Submission  Requirements 

The  information  that  MARAD  would 
have  required  from  the  operators  for 
each  vessel  imder  the  second  SNPRM 
included  statistical  information  on  the 
vessel  (e.g..  normal  operating  speed, 
deadweight  tonnage);  operating 
expenses  ^.g..  wage  costs  of  officers 


and -crews,  insurance  costs);  capital 
costs  (e.gn  capitalized  costs,  interest 
rates);  and  port  and  cargo  handling  costs 
(e.g.,  stevedore  costs,  canal  fees).  Such 
data  was  to  be  for  the  year  preceding 
the  current  year  and  was  to  be 
submitted  no  later  then  April  30  of  tiie 
current  year.  This  final  rule  contains 
essentially  the  same  data  submission 
requirements  as  in  the  second  SNPRM. 

Pursuant  to  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(4).  the 
requested  data  submissions  have  to  be 
consideped  confidential  commercial  or 
financial  information  not  to  be  disclosed 
to  the  pubHc  provided  certain 
prerequisites  are  satisfied.  As  discussed 
later,  a  provision  is  included  in  this 
regulation  under  which  data  would  be 
presumed  confidentiaL 

Comments 

Responses  were  received  from  nine 
commenters  with  regard  to  the  SNPRM 
of  June  28, 1988.  The  respondents  were 
American  Gulf  Shipping  (AGS);  Coastal 
Carriers  Corp.  (CCC);  Lteversified 
Marine  International  (DMI);  Falcon 
Shipping  Group  (Falcon);  Gulf  Coast 
Transit  Company  (GTC);  O'Conner  & 
Haanan,  on  behalf  of  the  Government  of 
Israel  Suf^y  'Missioe'  ffraelj;  Dyer. 
Ellis.  Joseph  ^  Miii%  m  t«eki^  of  Liberty 
Marine  Corporatuir  ;  i.!t)*^rty);  and 
Preston,  ThorgnnifH.  Lum  &  Holman. 
on  behalf  of  OMl  Corp.  (OMI). 

As  a  result  of  the  substantial  interest 
evidenced  by  the  replies  to  the  second 
SNPRM,  MARAD  determined  that  a 
public  hearing  was  necessary  to  afford 
the  public  the  opportunity  to  clarify 
various  positions  regarding 
controversial  sections  of  the  proposed 
rule.  A  Notice  of  Public  Hearing  was 
published  in  the  Federal  Renter  on 
August  22. 1988  (53  FR  31870),  setting  the 
date  of  the  bearing  for  September  8. 
198a  The  meeting  was  attended  by 
representatives  from  13  companies 
operating  self-contained  vessels  or  tug/ 
barge  units  in  the  bulk  preference 
trades.  Also  attending  were 
represerUatives  of  four  private 
organizations  either  representing  vessel 
operators  or  having  an  interest  in  bulk 
shipping:  three  liner  operators  who 
engage  in  the  bulk  preference  trades 
from  time-to-time;  and  the  United  States 
Agency  for  International  Development 
(AID)  and  the  Department  of  Agriculture 
(USDA). 

American  Trading  Transportation 
Company  (ATT),  Dixie  Carriers  (Dixie). 
OSG  Bulk  Ships.  Inc.  (OSG).  Keystone 
Shipping  (Keystone),  and  OMI  provided 
written  comments  in  advance  of  the 
hearing.  AGS,  CCC,  Coastal  Barge 


Corporation  (CBC),  DMI.  FalcoaGTC 
Liberty,  OMI.  Ocean  Transport 
Company  (OTC).  and  ti»e  Transportation 
Institute  (TT)  pnjvided  written  oananerAs 
after  the  hearing. 

Many  of  Ae  comments  received  were 
similar  in  nature.  Tberefore,  to  facilitate 
discussion  of  die  comments,  they  "will  be 
discussed  by  subject  matter. 

No  Requirement  for  Ragoiation 

Comments  in  this  category  basically 
fall  into  two  groups:  (1)  Those  operators 
who  believed  that  the  current  system  of 
rate  determination  is  more  acciuzte  and 
works  best:  and  (Z)  those  who  believed 
that  competition  in  the  market  is  the 
better  regulator  and  that  guidehne  rates 
are  unnecessary  where  such  competition 
exists.  Some  commenters  expressed 
both  views.  One  commenter  asserted 
that,  since  no  one  has  complained  about 
the  present  system,  the  only  entity  that 
can  be  interested  in  implementing  the 
proposed  system  of  regulations  is  the 
Government. 

The  genesis  of  the  fair  and  reasonable 
guideline  rate  regulation  lies  in  the 
concerns  over  rates  and  costs  brought 
forth  during  the  amendment  of  the  Act 
in  1970.  MARAD  began  preliminary 
work  on  this  regulation  in  the  late 
1970's.  Ultunale^,  a  draft  regulation  was 
prepared,  and  internal  review  of  the 
regulation  within  the  Departmerfl  oT 
Transportation  began  in  May  of  1983. 
On  Jime  18, 1985,  two  years  latec.  the 
GAO  issued  a  report  recommending 
codification  of  fair  and  reasonable  rate 
procedures  for  liner  vessels  and 
verification  of  cost  data  collected  in 
general.  The  GAO  report  merely  added 
impetus  to  MARAD's  effort  to  codify 
guideline  rate  procedures  for  bulk  cargo 
vessels  and  led  to  a  reexamination  of 
the  data  reporting  requirements 
contained  in  the  bulk  regulations  nnder 
preparation.  As  noted  previously,  the 
regulation  was  first  issued  in  proposed 
form  on  August  8, 1985. 

In  reviewing  the  comments  presented 
on  this  issue.  MARAD  can  find  no 
compelling  reason  to  redirect  this 
regidatory  effort  from  its  current  coiu^e. 
The  need  for  dear  definition  of  the 
procediues  for  calculating  guixleline 
rates  still  exists.  As  a  related  matter. 
MARAD  concludes  that  while  there  is 
some  rationale  to  the  arguments 
presented  by  several  commenters  that 
guideline  rates  are  not  required  when 
there  is  substantial  competition  for 
cargo,  we  do  not  believe  that  section 
901(b),  of  file  Act  allows  such  latitude. 
The  legislative  history  of  section  901(b), 
as  noted  in  the  Comptroller  General's 
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opinion,  clearly  indicates  the  reiection 
of  the  argument  that  a  rate  dictated  by 
marl(et  conditions  would  always  be  fair 
and  reasonable.  The  Comptroller 
General  dtes  the  specific  removal  of  the 
term  "market"  rate  and  its  replacement 
with  the  "fair  and  reasonable"  rate  in 
the  construction  of  the  legislation  for 
stating  that  "fair  and  reasonable"  rates 
"should  not  be  construed  to  mean  the 
going  market  rates  as  such  for  the 
United  States-flag  commercial  vessels." 

Rate  of  Return 

Most  commenters  expressed  the 
general  opinion  that  the  rate  of  return 
set  forth  in  the  proposed  regulation  is 
inadequate.  All  commenters  on  this 
subject  stated  that  a  rate  of  return  based 
on  a  transportation  industry  index  is  not 
sufficient  to  provide  a  fair  return  for 
bulk  shipping  ventures.  All  expressed 
the  view  that  shipping  is  a  high  risk 
venture  and  that  a  correspondingly  high 
rate  of  return  is  required  in  order  for  an 
operator  to  attract  sufficient  venture 
capital  to  meet  its  needs  and  remain  in 
business.  One  tug/barse  operator  added 
that  because  most  tug/barge  operators 
are  small  and  fmancing  is  difficult  to 
obtain,  an  adequate  return  is  especially 
critical  to  this  segment  of  the  industry. 
Four  commenters  stated  that  a  rate  of 
return  geared  to  the  industry's  risk  level 
would  be  more  acceptable  than  a 
general  average  rate  based  on  non- 
maritime  industries.  One  commenter 
noted  that  an  average  rate  of  return  may 
or  may  not  be  adequate  to  provide  a 
shipping  operator  with  a  fair  return  in 
any  given  year.  A  number  of 
commenters  made  specific  suggestions 
as  to  an  adequate  rate  of  return  and  one 
indicated  tl^iat  the  yield  on  junk  bonds 
would  be  appropriate.  The  specific  rates 
of  return  suggested  ranged  from  16.5 
percent  after  taxes  to  27  percent 

At  the  public  hearing,  an  adjustable 
rate  of  retiun  was  suggested,  based  on  a 
company's  overall  performance  over  a 
year.  This  concept  was  supported  by  a 
number  of  other  commenters  at  the 
hearing.  One  commenter  visualized  the 
concept  as  an  average  target  rate  of 
return  that  would  permit  swings  above 
and  below  the  overall  guideline  rate, 
provided  that  the  company's 
performance  for  the  year  averaged  out 
to  the  target  rate  of  return.  In  a  similar 
vein,  it  has  previously  been  suggested 
by  at  least  one  commenter  that  prior 
losses  be  factored  into  subsequent 
guideline  calculations.  Some  comment 
has  also  been  made  that  the  guideline 
rate  should  include  both  a  floor  and 
ceiling  rate.  Another  commenter  stated 
that  the  rate  should  be  calculated  on  an 
annualized  basis. 


With  respect  to  the  general  concept  of 
a  guideline  rate  which  varies  as  a  result 
of  prior  company  operations,  there  is 
considerable  evidence  that  Congress 
intended  that  the  guideline  be  an 
individual  fixture  rate  which  acts  as  a 
ceiling  and  that  the  Government  should 
take  advantage  of  cyclical  swings  of 
below  ceiling  rates.  In  oversight 
hearings  on  the  Cargo  Preference  Act  of 
1954  by  the  House  Committee  on 
Merchant  Marine  and  Fisheries 
[Administration  of  Cargo  Preference 
Act,  H.R.  Rep.  No.  80, 84th  Cong.  Ist 
Sess.  18  (1955)),  the  committee  reported 
that  "The  Government  must  be  in  a 
position  to  take  advantage  of  the 
pendulum  of  supply  and  demand  when  it 
swings  in  its  direction."  In  view  of  this 
guidance,  a  ceiling  rate  would  be 
appropriate,  but  not  a  floor  or  variable 
rate.  The  ceiling  rate  would  properly 
protect  the  Government  from  paying 
excessive  fivight  rates.  On  the  other 
hand,  establishment  of  either  a  floor  or 
variable  rate  would  place  the 
Government  in  a  position  that  would  be 
clearly  contrary  to  Congressional  intent 

However,  we  note  that  a  number  of 
contingency  factors  have  been  included 
in  this  rule  to  address  the  problem  of 
cyclical  vessel  utilizatiun.  both  on  a 
seasonal  and  long-term  basis.  These 
include  the  300  day  operating  period  for 
capital  cost  the  5  and  10  percent  delay 
factors  (as  appropriate],  the  20  year 
depreciation  period,  and  the  lOO  percent 
working  capital  allowance.  The  intent  of 
all  these  devices  is  not  to  guarantee  a 
profit  for  any  operator,  but  is  to  give  the 
operators  the  opportunity  to  earn  a 
profit  on  the  basis  of  the  efficiency  of 
their  individual  operations. 

Because  of  considerable  interest 
shown  by  the  comments  on  what 
constitutes  an  adequate  rate  of  return  or 
profit,  MARAO  reviewed  alternative 
methods  of  calculating  a  return  on  the' 
shipowner's  investment.  The  staff 
surveyed  returns  over  several  years  on 
sales,  assets,  equity  and  speculative 
grade  bonds.  In  this  regard,  MARAD 
believes  that  return  based  on  the 
owner's  investment  in  its  assets  is  the 
most  appropriate  tool  to  base  a  rate  of 
return.  Since  returns  based  on  sales  and 
bond  yields  do  not  reflect  the 
acquisition  of  operating  assets,  they  are 
not  useful.  A  return  on  assets  also 
presents  certain  problems  as  available 
indices  are  based  on  total  assets,  not 
fixed  assets,  and  are  thus  unusable.  A 
return  on  the  operator's  equity  remains 
feasible  and  reflective  of  a  company's 
actual  investment  in  its  vessels. 
Accordingly,  MARAD  will  continue  to 
use  return  on  equity  as  a  basis  for  its 
return  on  shipowner's  investment. 


It  is  noted  that  the  second  SNPRM 
proposed  a  rate  of  return  based  on  a 
cross  section  of  the  rates  of  return 
experienced  in  transportation  industries, 
including  maritime  shipping.  MARAD's 
analysis  of  various  rates  of  return  in 
transportation  fields  indicates  that  a 
return  based  on  such  a  cross  section 
generally  reflects  the  risks  inherent  in 
the  maritime  transportation  industry. 
For  this  reason,  MARAO  sees  no  reason 
to  change  its  views  on  the  rate  of  return. 
However,  MARAD  concedes  that 
market  conditions  in  any  given  year 
could  cause  upward  or  downward 
distortions.  To  correct  this,  MARAD  «viU 
use  a  five  year  moving  average  to  assure 
that  the  return  reflects  the  rate  of  return 
or  profit  a  participant  in  the 
transportation  industry  would  expect  to 
attain.  During  its  analysis,  MARAD  also 
noted  the  lack  of  reliable  pretax  rate  of 
return  indices.  Accordingly,  the  rate  of 
return  will  be  based  on  an  after  tax  rate. 

Operating  Period 

Another  major  area  of  contention  is 
the  335-day  operating  period  proposed 
by  MARAD  in  determining  daily  capital 
costs.  Six  commenters  responded  to  this 
issue.  Citing  numerous  examples  of 
situations  wherein  a  vessel  would  not 
be  profitably  employed,  each  commenter 
claimed  that  actual  operating  experience 
showed  that  335  days  is  not  a  realistic 
operating  period.  Of  the  operators 
quantifying  their  experience,  actual 
operating  days  ranged  from  270  days  to 
326. 

The  range  of  operating  experience 
cited  above  was  also  discussed  in  the 
public  hearing.  It  was  agreed  that  any 
operator  able  to  attain  the  high  end  of 
the  range  would  have  to  have  access  to 
either  in-house  or  dedicated  cargoes. 
The  general  consensus  was  that  270 
days  is  closer  to  true  industry 
experience,  especially  for  tug/barge 
operators.  Most  of  the  commenters 
indicated  that  an  average  of  300  days 
would  be  acceptable. 

MARAD  believes  that  the  use  of  an 
operator's  actual  experience  has  some 
merit.  However,  MARAD  is  also  mindful 
that  the  number  of  operating  days 
cannot  be  set  at  a  level  so  low  as  to 
permit  the  recapture  of  inordinate 
amounts  of  capital  costs  through  the  fair 
and  reasonable  rate  system.  In  addition, 
this  would  also  tend  to  skew  the  rate  of 
return  index  and  result  in  higher  rates 
than  necessary  under  the  proposed 
system.  In  this  regard,  MARAD  notes 
that  the  lower  270-day  proposal  reflects 
certain  market  conditions  in  the 
domestic  tug/barge  trades  which 
MARAD  believes  to  be  transient  and 
not  reflective  of  the  longer  term  market 
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Accordingly,  MARAD  k  willing  to 
aocept  the  300-day  operating  period 
suggested  by  the  commenters  as  the 
standard  fior  an  efficient  operator  in 
determiaing  ^  c«y>ital  component 

Depredatien 

The  determination  of  a  depreciation 
allowance  iScSnatber  issue  that 
generated  a  miraber  of  comments. 
Generally,  the  commenters  believed  that 
25-year,  straight-hne  depreciation  is  not 
reflective  of  current  industry  practice. 
Two  of  the  commenters  also  pointed  out 
that  in  tug/barge  operations,  a  vessel 
may  have  a  usefal  life  in  excess  of  25 
years.  Further,  several  commenters 
insisted  that  they  provide  a  higher  level 
of  maintenance  than  others,  which  helps 
to  extend  their  equipment's  useful  life. 
Some  commenters  also  believed  that  an 
allowance  should  be  made  for  operators 
of  older  equipment  to  receive  a  return  on 
their  investment  in  that  equipment  when 
the  age  of  the  equipment  exceeds  25 
years.  As  a  related  matter,  it  was 
suggested  that  MARAD  make  a 
determination  of  market  value  for  such 
vessels  and  use  it  in  the  capital 
calculation.  Another  commenter 
believed  that  because  of  wear  and  tear 
on  the  equipment  25  years  is  too  long 
and  that  a  IS-year  period  should  be 
used. 

Yet  another  commenter  objected  to 
the  provision  which  allows  a  new 
capitalized  cost  for  acquired  vessels. 
This  commenter  stated  that  depreciation 
should  be  based  on  the  vessel's  original 
value  less  depreciation  determined 
pursuant  to  an  accelerated  depreciation 
method  and  that  changes  in  ownership 
should  not  alter  the  previously 
established  depreciation  value.  Still 
another  commenter  believed  that  a  20- 
year  period  would  be  more  in  keeping 
with  industry  practice. 

It  is  recognized  that  there  are  many 
methods  of  depreciating  an  asset  but 
the  choice  of  riiat  method  is  an 
individual  management  decision  based 
on  a  number  of  factors.  A  regulation  that 
is  generally  applicable  to  the  entire  bulk 
cargo  industry  cannot  and,  indeed, 
should  not  accommodate  all 
depreciation  scenarios.  To  do  so  would 
mtroduce  a  number  of  inequities  in  the 
guideline  rate  calculation  that  could 
present  problems  for  the  shipper 
agencies  in  selecting  vessels  for  the 
carriage  of  preference  cai^goes.  The  use 
of  a  standard  depreciation  period  places 
operators  on  an  equal  footing  in  bidding 
for  preference  cargoes.  However,  after 
review  of  this  issue,  MARAD  believes 
that  a  20-year  depreciation  period  is 
now  the  boob  for  the  budk  industry. 
Accordingly,  straight  line  depreciation 


based  on  a  28-year  economic  Ufe  will  be 
incorporated  in  the  regulation. 

With  respect  to  the  additional 
overhaul  and  major  maintenance  costs 
cited  by  certain  tug/barge  operators,  it 
should  be  noted  that  in  most  cases, 
these  items  are  capitalizable  and 
depreciable  over  the  remaining  life  of  an 
asset  The  rule  as  proposed  would 
recognize  such  expenses.  For  vessels 
over  10  years  old,  including  otherwise 
fully  depreciated  vessels,  capitalized 
expenses  would  be  recognized  over  a 
minimum  10-year  period.  With  regard  to 
the  establishment  of  a  market  value  for 
fully  depreciated  equipment  MARAD 
can  find  no  merit  in  the  concept.  Aside 
from  the  fact  that  market  values  tend  to 
be  subjective  and  fluctuate,  MARAD 
can  find  no  basis  to  allow  a  cost  where 
none  exists.  Further,  if  MARAD  were  to 
establish  market  values  on  vessels,  the 
actual  market  value  of  the  vessels  could 
be  influenced  arbitrarily  by  MARAD's 
actions. 

Similarly,  MARAD  cannot  find  merit 
in  the  suggestion  that  the  originally 
established  depreciable  value  follow  the 
ownership  of  a  vessel.  When  a  new 
owner  makes  an  investment  in  an 
existing  vessel,  MARAD  has  no 
alternative  but  to  recognize  the 
acquisition  cost  as  the  vessel's  new 
capital  cost  provided  acquisition  of  the 
vessel  is  an  arm's  length  transaction. 

Overhead  and  Administrative  Costs 

Five  commenters  stated  that  the  four 
percent  allowance  for  brokerage  and 
overhead  is  inadequate.  All  pointed  out 
that  while  the  2.5  percent  allowance  for 
brokerage  is  adequate,  the  remaining  1.5 
percent  allowed  for  overhead  is 
significantly  understated.  Three  of  the 
commenters  quantified  their  opinions, 
advising  that  an  appropriate  allowance 
for  overhead  would  be  12.5  percent  six 
percent  and  six  percent,  respectively. 
Participants  attending  the  public  hearing 
as  well  as  follow-up  written  comments 
strongly  echoed  these  views.  In 
addition,  one  operator  stated  that  the 
calculation  of  brokerage  and  overhead 
should  be  separated. 

MARAD  has  conducted  a  review  of 
in-house  data  available  as  well  as  data 
provided  as  a  result  of  the  public 
hearipg  and  finds  that  there  is  merit  In 
the  operators'  claims.  The  findings  show 
a  wide  range  of  overhead  expenditures 
with  an  overhead  figure  of  six  percent 
generally  supportable  for  overhead  and 
administrative  expenses  alone. 
Therefore,  the  fmal  regulations  allows  a 
total  of  8.5  percent  for  brokerage  and 
overhead. 


Cost  Averailiit 

Generally,  the  eomnwtrtcr's  believed 
that  cost  averaging  will  discriminate 
against  some  operators.  Two 
commenters  noted  the  inconsistency  of 
averaging  all  operating  costs,  except 
fuel.  One  commenter  stated  that:  (1) 
Cost  averaging  will  competitively 
eliminate  approximately  one-half  of  the 
U.S.-flag  operators  and  reduce  the 
availability  of  U.S.-fiag  vessels  for  the 
cargo  preference  trades  and  that  (2) 
averaging  will  discriminate  against 
operators  of  more  expensive  vessels. 
This  commenter  believed  that  while  the 
Government  may  save  money  on  the 
carriage  of  preference  cargoes,  it  will 
also  reduce  utilization  of  U.S.-flag 
vessels  in  the  long  run. 

Another  commenter  pointed  out  that 
cost  averaging  may  make  sense  for 
single  unit  vessels,  but  not  for  tug/barge 
combinations.  The  commenter  claimed 
that  older,  single  unit  U.S.-flag  vessels 
tend  to  t>e  less  efficient  and  more 
heavily  manned  than  more  modem 
vessels,  partly  because  of  the  shift  from 
steam  to  diesel  operation  and  the 
greater  use  of  shipboard  automation  in 
newer  vessels,  it  is  pointed  out, 
however,  that  technology  and  manning 
on  tug/barges  has  not  changed 
significantly  in  several  decades,  so  that 
many  older  tug/barges  are  as  efficient 
as  newer  units.  This  commenter  claimed 
that  some  older  tug/barge  units  may  be 
more  cost  efficient  than  newer  units 
because  of  lower  capital  costs.  The 
commenter  also  beheved  that  averaging 
penalizes  ooerators  who  spend  more 
than  minimum  amounts  on  maintenance 
and  upkeep  and  that  averages  for  tug/ 
barges  will  be  skewed  because  of  small 
category  sizes. 

Two  commenters.  on  the  other  hand, 
laud  the  use  of  averaging  in  the 
promotion  of  operator  efficiency. 
However,  oftiers  pointed  out  that 
excluding  fuel  in  the  averages  for 
operating  costs  is  inconsistent  and 
promotes  inefficiency  by  restoring  a 
major  cost  item  to  operators  of  vessels 
with  less  efficient  power  plants.  Another 
supported  averaging  costs  to  promote 
efficiency  and  points  out  that  the  use  of 
averaging  is  also  consistent  with  the 
intent  of  the  1954  Cargo  Preference 
statute  and  maximizes  the  efficiency  of 
MARAD's  data  collection  procedures. 
The  latter  commenter  also  believed  Qie 
use  of  actual  fuel  costs  is  inconsistent 
with  the  statute  and  inefficient. 

Impetus  for  the  use  of  averaged 
operating  costs  was  rooted  in  the 
Comptroller  Generals'  Opinion  (6-95832 
of  February  17, 1955)  and  in  MARAD'j 
desire  to  keep  an  element  of  competitioa 
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in  the  bidding  process  for  bulk 
preference  cargoes.  The  Comptroller 
General  wn-ote  that  "the  statute 
contemplates  average  fair  and 
reasonable  rates;  which  may  or  may  not 
be  profitable,  or  even  compensatory,  to 
a  high-cost  operator."  MAR.MD 
originally  embraced  the  use  of  averaging 
as  a  method  of  encouraging  efficient 
vessel  operations.  However,  based  on 
the  various  comments,  and  a  thorough 
review  of  the  issue,  MARAD  now 
believes  that  the  use  of  actual  costs  in 
the  fair  and  reasonable  rate  calculation 
is  appropriate. 

The  staff  believes  that  the  Comptroller 
General's  opinion  was  prepared  at  a 
time  when  little  diversity  existed  in 
oceangoing  vessels  and  seagoing  tug/ 
barge  combinations  were  virtually  an 
unknown  entity.  Operating  costs  for  the 
vessels  and  their  operating 
characteristics  were  virtually  the  same. 
The  only  major  variable  in  company 
costs  came  purely  from  management 
decisions.  Accordingly,  inefficient 
management  was  the  primary  cause  of 
high  cost  operations.  In  today's 
environment,  where  a  wide  array  of 
different  vessel  types  compete  for 
cargoes,  the  basis  for  the  Comptroller 
General's  opinion  is  no  longer 
completely  valid.  A  high  cost  vessel  or 
type  may  be  very  efficiently  operated 
relative  to  its  characteristics,  but  may 
not  be  viewed  as  such  relative  to  other 
vessel  types.  Accordingly,  the  guideline 
rate  system  should  not  penalize  vessels 
for  their  inherent  vessel  characteristics. 
Unfortimately,  MARAD  is  unable  to 
determine  whether  any  given  vessel  is 
operated  efficiently  without  extensive 
reporting  and  review  requirements, 
which  are  not  feasible  or  appropriate. 

Since  neither  the  MARAD  staff  nor 
any  of  the  concerned  commenters  were 
able  to  develop  a  viable  alternative 
which  incorporates  efficiency 
incentives,  comports  with  the 
Comptroller  General's  opinion  and 
subsequent  court  decisions,  and  is  fair 
to  all  concerned,  the  staff  is  persuaded 
that  a  system  based  on  actual  operating 
costs  for  each  individual  vessel  is 
appropriate.  Given  modem  computer 
technology,  such  a  system  is  achievable 
and  maintainable  if  the  data  provided 
by  each  operator  is  up  to  date  and 
correct  Accordingly.  MARAD  is 
modifying  the  proposal  to  establish  a 
gindeline  rate  system  and  will  use  actual 
operating  costs  to  establish  a  guideline 
rate  system  for  each  vessel. 

Fleet  Categories 

Categorization  of  vessels  generated 
responses  from  seven  operators. 
Basically,  all  the  commenters  believed 
that  there  are  too  many  variables  to 


make  categorization  of  the  fleet  feasible. 
One  believed  that  the  size  of  any 
particular  class  or  category  will  distort 
the  data  averages.  Four  others  believed 
that  the  fleet  is  too  diverse  to  be 
categorized  fairly.  One  commenter 
stated  that  a  category  should  be  based 
on  the  operator's  abihty  to  carry  the 
cargo  and  not  vessel  size. 

C5ne  commenter  raised  the  point  that 
because  of  variations  in  vessel  age, 
capital  costs  and  operating  costs  vary 
widely  among  vessels  of  any  given  size. 
Another  commenter  stated  that  no 
explanation  is  given  as  to  how 
categories  are  developed  and.  further, 
that  if  categories  are  used  they  should 
be  based  on  the  cargoes  tendered,  not 
vessel  size.  This  commenter  also 
asserted  that  each  category  should  be 
large  enough  to  be  statistically 
significant. 

With  regard  to  tug/barge  operations, 
one  commenter  pointed  out  that 
diversity  of  the  fleet  is  more  pronounced 
in  the  tug/barge  segment  because  of 
wide  variations  in  barge  equipment  and 
tug  size. 

Another  recommended  categorization 
of  tug/barges  in  increments  of  5,000 
DWT.  Yet  another  commenter  suggested 
increments  of  6.000  DWT,  if 
categorization  is  deemed  necessary. 

The  diversity  of  the  comments 
received  on  this  subject  reflects,  among 
other  things,  the  difficulty  in 
establishing  vessel  categories.  The 
category  concept  was  based  upon 
MARAD's  original  intention  to  average 
non-fuel  operating  costs  for  all 
operators.  It  was  developed  in  an  effort 
to  avoid  comparing  bids  from  vessels  of 
widely  varying  size  against  each  other. 
Changes  in  the  method  of  determining 
operating  costs,  previously  discussed, 
now  obviate  the  use  of  fleet  categories 
and  the  need  for  a  definition  of  ITB's  as 
well.  Accordingly,  vessel  categories  will 
be  eliminated  in  the  revised  guideline 
regulations. 

Recovery  of  Costs 

Comments  regarding  the  recovery  of 
certain  costs  not  included  in  the 
operating  cost  calculation  were  received 
from  Ave  interested  parties.  Each  of  the 
commenters  cited  particular  operating 
costs  which  are  not  covered  in  the 
operating  costs  computation,  and 
expressed  the  opinion  that  these  costs 
should  be  recoveratite  as  legitimate 
items  of  expense. 

The  majority  of  the  comments  in  this 
area  were  received  from  tug/barge 
operators.  Generally,  all  of  the 
commenters  stated  there  are  certain 
costs  associated  with  the  operation  of 
tug/barge  units  that  are  peculiar  to  the 
operation  of  that  type  of  vessel  that  are 


not  addressed  in  the  proposed 
methodology.  These  costs  include  extra 
shoreside  cleanup  and  barge 
preparation  costs,  independent  survey 
costs,  positioning  costs,  taping  of 
hatches,  and  extra  supervisory  costs. 

Two  single  unit  vessel  operators  also 
supplied  comments  on  cost  recoveries. 
One  simply  believed  that  an  operator 
should  be  able  to  recover  all  costs 
associated  with  the  operation  of  a 
vessel.  The  other  specifically  mentioned 
recovery  of  positioning  costs  as  a 
noncovered  cost  item. 

After  reviewing  the  comments 
received  in  response  to  the  second 
SNPRM,  and  those  submitted  as  a  result 
of  the  public  hearing.  MARAD  concedes 
that  tug/barge  operators  have  legitimate 
port  and  cargo  handling  costs  that  are 
unique  to  their  operations. 

However,  the  second  SNPRM  allowed 
for  the  inclusion  of  all  appropriate  port 
and  cargo  handling  expenses  and  need 
not  be  changed.  Operators  should  take 
care  in  reporting  the  required  port  and 
cargo  handling  information  to  MARAD 
so  that  all  appropriate  expenses  are 
included.  If  MARAD  determines  that 
such  costs  are  allowable,  they  will  be 
included. 

This  would  apply  to  any  costs 
incurred  for  operations  by  single  imit 
vessels.  However,  with  respect  to 
positioning  time,  break-out  and  layup 
costs,  MARAD  has  consistenUy 
maintained  that  the  deviation  to  engage 
in  a  preference  voyage  is  a  management 
decision,  and  costs  for  such  decisions 
are  for  the  account  of  the  company,  not 
the  Government.  As  to  oil-to-grain 
cleaning  costs,  the  preference  cargo 
programs  are  intended  to  be  support 
programs  for  vessels  of  the  appropriate 
type.  Accordingly,  MARAD  will  not 
allow  costs  such  as  oil-to-grain  cleaning, 
positioning  voyages,  positioning  time,  or 
break-out,  or  layup  costs. 

Return  on  Working  Capital 

In  their  initial  comments,  two 
commenters  stated  that  the  return  on 
working  capital  should  be  100  percent, 
based  upon  the  ongoing  difficulties  that 
the  operators  have  in  recovering 
payment  of  freight  from  third  world 
nations.  Recovery  is  generally  slow,  and 
an  operator  may  well  be  into  or  have 
completed  other  voyages  before  full 
payment  for  a  prior  voyage  is  received. 
The  theme  of  slow  payment  was 
reiterated  by  many  of  the  public  hearing 
attendees.  The  attendees  also  pointed 
out  that  the  fmal  10  percent  of  freight 
due  them  is  often  outstanding  for  long 
periods  of  time  and  seldom  is  paid  in 
full.  MARAD  believes  there  is  a 
demonstrable  delay  involved  in  the 


Federkl  Ragiater  /  Vol.  54.  No.228  /  Vtednesday,  Novembef  29,  1989  /  Rul68  ^wi  .R»gul»tlc»nt 


48086 


present  collection  process.  Since  the 
operators  are  not  receiving  their  freight 
payment  until  near  the  end  of  the 
voyage  or  afterward,  utilization  of  a  100 
percent  working  capital  factor  is 
appropriate.  As  such,  MARAD  has 
modified  the  proposal  to  include  a 
return  that  recognizes  100  percent  of 
working  capital  expended 

Delay  Factor 

Two  commenters  expressed  opinions 
that  the  delay  factor  built  into  the 
operating  cost  category  is  not  sufficient 
to  cover  actual  delays.  Both  cited 
unusual  weather  delays,  port 
congestion,  and  weather  among  other 
causes  of  delay.  In  addition,  they 
pointed  out  that  certain  charter  terms 
almost  always  have  a  greater  delay 
factor  associated  with  them.  (One 
operator  believed  that,  at  a  minimum,  35 
percent  it  appropriate,  while  another 
asserted  that  a  50  percent  factor  would 
be  most  appropriate.)  One  conunenter 
also  pointed  out  that  because  of  their 
lashing  system,  tug/barge  units  must 
slow  substantially  and  go  into  towing 
modes  at  very  low  speeds  while  at  sea 
in  heavy  weather. 

MARAD  has  been  using  certain  port 
delay  factors  that  have  proven 
satisfactory  over  a  long  period  of  time.  It 
will  continue  to  look  at  types  of  cargo 
carried  and  charter  terms  for  guidance 
in  determining  a  factor  for  delays.  In  this 
regard,  this  rule  requires  the  submission 
of  data  on  preference  cargoes  carried.  If 
the  voyage  data  indicates  greater  delays 
over  time,  the  delay  factors  will  be 
modified  appropriately. 

MARAD  concedes  that  in  heavy 
weather  tug/ barge  units  which  are  not 
fully  integrated  must  slow  considerably 
in  a  towing  mode  and  that  an  additional 
delay  factor  is  warranted.  Procedures 
will  be  modified  to  utilize  a  10  percent 
weather  delay  factor  for  these  units. 

Confidentiality 

Two  commenters  believed  that  the 
confidentiahty  of  data  submissions 
caimot  be  effectively  maintained. 
Additionally,  one  of  the  commenters 
believed  that  MARAD  does  not  need  the 
requested  data  and  that  is  an  imposition 
on  the  operators  to  be  required  to 
provide  the  data.  The  first  commenter 
stated  that  the  risk  of  disclosure,  either 
accidentally  or  through  the  Freedom  of 
Information  Act  (FOIA),  is  too  great  and 
that  there  exists  a  substantial  risk  of 
competitive  harm  through  the  release  of 
what  it  believes  to  be  highly  sensitive 
and  confidential  information. 

The  second,  however,  stated  that  the 
confidentiality  problem  might  be 
addressed  through  embodiment  of 
confidentiality  provisions  in  the 


regulation.  In  the  SNPRM,  the  issue  of 
confidentiahty  was  discussed  In  the 
preamble  of  the  regulation  but  was  not 
incorporated  In  the  regulation.  Several 
operators  raised  this  issue  at  the  public 
hearing.  Most  did  not  question  the 
necessity,  but  nearly  all  were  concerned 
of  public  exposure  of  the  data. 

Considering  the  position  taken  by  the 
GAO  in  its  report  of  June  18, 1985,  the 
requirement  for  data  submission  in  this 
regulation  is  justified.  However,  there 
are  other  considerations.  Contrary  to  the 
belief  of  the  first  commenter  MARAD 
does  not  now  have  readily  available  the 
comprehensive  body  of  data  needed  to 
calculate  guideline  rates  except  as 
voluntarily  submitted  by  vessel 
operators.  This  is  due,  in  part  to  the 
participation  in  these  programs  of 
operators  who  have  no  other  reporting 
requirements  to  MARAD. 

MARAD  concedes  that  the  possibility 
of  a  leak  is  always  present  and  currently 
exists  in  any  program  which  requires  the 
submission  of  confidential  data. 
However,  the  incidence  of  intentional 
and  accidental  leaks  of  proprietary 
information  is  extremely  low.  Defense  of 
confidential  material  from  discovery 
under  the  FOIA  is  also  generally  quite 
successful,  except  in  extreme  instances 
where  Umited  discovery  has  been 
ordered  by  the  courts. 

MARAD  acknowledges  that  there  is 
merit  in  the  suggestion  that 
confidentiality  provisions  should  be 
embodied  in  tiie  regulation.  MARAD 
believes  that  for  these  procedures  to  be 
effective,  MARAD  is  essential,  that 
operators  submit  to  it  proprietary, 
privileged,  commercial  and  financial 
information  that  operators  would  not 
otherwise  disclose  in  the  ordinary 
course  of  business. 

Accordingly,  the  data  submission 
requirements  have  been  amended  to 
incorporate  confidentiality  provisions 
similar  to  those  contained  in  the 
regulations  at  46  CFR  part  232,  Uniform 
Financial  Reporting  Requirements.  In 
this  regard,  MARAD  will  make  an 
initial,  rebuttable,  presumption  that  all 
financial  and  operating  data  submitted 
is  confidential  within  the  meaning  of  S 
U.S.C.  552(b)(4).  MARAD  wrill  contact 
the  operators  as  required  for 
confmnation  of  data  confidentiahty  in 
the  event  of  a  request  under  FOIA  for 
release  of  any  data  submissions. 
MARAD  emphasizes  that  submitters  can 
also  help  protect  data  from  inadvertent 
disclosure  by  clearly  maiiung  the  data 
submitted  as  confidential 

Procedures  and  Definitions 

Two  commenters  stated  that  parts  of 
the  proposed  rule  are  not  clear.  One 
wanted  the  procedures  for  escalating 


cost  data  and  determining  variable 
interest  rates  more  clearly  defined  and 
the  process  for  implementation  of  the 
rule  clearly  set  forth.  In  addition,  several 
tug/barge  operators  suggested  that  a 
definition  of  a  fully  integrated  tug/barge 
unit  (ITB)  be  included  in  the  regulation. 

Further,  one  commenter  believed  that 
the  entire  process  for  determining  the 
guideline  rates  is  based  on  unsupported 
assumptions  and  does  not  meet  the 
Judicial  requirements  estabUshed  in 
Aeron  Marine  Co.  v.  U.S.  695  F.2d.  567 
(D.C  Cir.  1982). 

Under  the  regulations,  escalation  of 
cost  data  will  be  done  yearly  for  wage 
and  non-wage  items  of  expense.  Wage 
items  will  be  escalated  on  July  1  of  each 
year  by  the  wage  index  used  by 
MARAD  to  escalate  subsidizable  wage 
costs  for  ODS  purposes.  Non-wage  items 
will  be  escalated  on  January  1  on  a 
similar  basis.  With  regard  to  variable 
interest  rates,  MARAD  will  use  the  rate 
in  effect  at  the  time  of  the  rate 
calculation  Both  of  these  requirements 
are  incorporated  in  the  regulation. 

With  respect  to  the  defmition  of  an 
integrated  tug/barge  unit  MARAD 
agrees  that  a  definition  that  will  identify 
ITB's  is  required  for  the  proper 
application  of  delay  factors.  Pushing 
mode  ITB's  have  operational 
characteristics  and  seakeeping 
capabilities  similar  to  single  unit  vessels 
of  similar  size,  and  most  are  comparable 
in  size  to  moderately  sized  single  unit 
vessels.  In  this  regard  the  Coast  Guard 
also  views  pushing  mode  ITB's  as 
similar  to  single  unit  vessels  of  the  same 
size.  Accordingly,  for  the  purpose  of  the 
regxilations,  MARAD  is  adopting  the 
definition  of  Pushing  Mode  rTB's 
contained  in  enclosure  (1)  to  the  U.S. 
Coast  Guard's  Navigation  and  Vessel 
Inspection  Cinnilar  2-81,  change  1  (NVC 
2-61  change  1). 

With  regard  to  the  requirements  of 
Aeron  v.  U.S..  it  appears  that  the 
commenter's  claim  was  that  various 
components  of  the  rate  determination 
are  based  on  unsupported  assumptions. 
The  commenter  asserted  that  the 
number  of  operating  days  in  a  year,  the 
woridng  capital  requirements,  overhead, 
and  loading  and  discharge  factors  are 
unsupported  assumptions.  MARAD  feels 
this  criticism  is  unfounded.  All  of  the 
items  referred  to  above  are  discussed  in 
detail  elsewhere  in  this  rule. 

Partidiwdon 

Some  commenters  believed  that  the 
regulations  will  discourage  participation 
of  U.S.-nag  operators  in  the  preference 
trades.  One  states  that  the  uncertainty 
generated  by  the  rule  will  discourage 
new  investment  in  and  modernization  of 


BEST  COPY  AVAILABLE 


4908t>    Federal  Regi«ter  /  Vol.  54.  Na  228  /  Wednegday.  November  29.  1989  /  Rules  and  Regolationg 


the  U^  merchant  marine.  Another 
stated  that  the  rule  would  discourage 
participation  of  AmencaO'flag  operators 
in  preference  trades,  reduce  the 
availability  of  U.S.-flag  vessels,  and 
defeat  the  intent  of  Congress  in 
establishing  the  requirement  that  75 
percent  of  certain  preference  cargoes  be 
carried  in  U.S.-flag  ships.  MARAO 
bebeves  that  the  foregoing  comments 
represent  unsubstantiated  speculation. 
The  purpose  of  the  yarioos  requests  for 
comments  and  the  public  hearing  was  to 
achieve  a  rulemaking  that  is  workable 
and  fair  to  the  op>erators,  th« 
Government,  axtd  the  shipper  agencies. 
MARAD  bebeves  that  as  a  result  of  the 
ruiemaicing  process,  this  purpose  has 
been  achieved,  and  that  the  worst  case 
scenarios  envisioned  by  the  commentert 
will  not  materialize. 

Miscellaneous  Comments 

A  number  of  comments  were 
expressed  by  a  single  operator  only. 
These  comments  are  discussed  below  by 
operator. 

American  Trading  Transportation 
Company 

ATT  has  expressed  two  general 
comments  on  the  proposed  regulations. 
First,  ATT  believes  that  MARAD  should 
not  calculate  a  precise  rate  and  that 
absolute  accuracy  is  not  required  by 
statute  or  Congressional  intent  Second, 
ATT  stated  that  MARAD  should 
calculate  guideline  rates  on  the  basis  of 
industry  survey  data  already  available 
to  it  and  require  data  submissions  and 
calculate  a  specific  rate  only  when  the 
agency  believes  that  an  operator  has 
submitted  a  rate  that  is  outrageously 
unfair  and  unreasonable. 

Contrary  to  ATTs  comment  on 
precise  rates,  MAJIAD  believes  that  It 
was  indeed  Congress'  Intent  to  have 
clearly  defined  procedures  for 
calculating  guideline  rates,  based  on  the 
best  cost  information  obtainable. 
Lacking  this.  MARAD  and  the  shipper 
agenies  could  not  comply  with  the 
statute  in  evaluating  bids  as  fair  and 
unreasonable.  To  this  end,  a  precise  rate 
is  most  certainly  required.  Pialher,  as 
pointed  out  earlier,  MARAD's  lack  of 
precise  and  verifiable  data  has  been 
criticized  by  the  CAO,  and  MARAD 
intends  to  correct  this  shortcoming. 

Liberty  Maritime  Corp. 

First,  Liberty  believed  that  the  70 
percent  floor  limitation  on  the  vessel 
capacity  used  to  calculate  the  per  ton 
guideline  rate  is  anticompetitive  and 
will  discourage  the  carriage  of  smaller 
lots  of  cargo  in  larger  vessels.  Second, 
Liberty  stated  that  there  should  be  a 
trial  period  during  which  both  MARAD 


and  the  individual  operators  should 
share  in  the  process  of  calculating 
guideline  rate,  with  MARAD  disclosing 
to  each  operator  how  its  individual  rate 
was  determined.  The  trial  period  would 
be  used  to  fine  tune  the  rate  calculation 
process. 

MARAD  notes  this  regulation  doe* 
not  prohibit  an  operator  with  a  large 
capacity  vessel  from  bidding  on  smaller 
preference  cargo  lots.  However,  this 
regulation  does  emphasize  the 
uneconomical  aspect  of  such 
arrangements.  It  is  MARAD's  position 
that  the  Government  should  not  pay 
what  amounts  to  an  excess  premium 
rate  when  vessels  carry  substantially 
less  than  their  cargo  capacity. 
Accordingly,  the  70  percent  limitation  is 
fair  for  rate  calculation  purposes  and 
%vill  be  retained. 

As  to  a  trial  period,  MARAD  believes 
that  the  procedures  contained  in  this 
regtdation  are  clear  and,  further,  that 
they  have  already  been  subjected  to  an 
extended  period  of  comment  and 
review.  A  trial  period  is  not  deemed 
necessary. 

American  Gulf  Shipping,  Inc. 

AGS  commented  that  the  entire 
regulation  should  be  withdrawn  at  this 
time  for  further  study. 

As  noted  above,  this  regulation  has 
already  been  subjected  to  extensive 
study  and  review.  Through  the 
regulatory  process,  MARAD  beh'eves 
that  a  sound  methodology  has  been 
achieved. 

Falcon  Shipping  Croup 

Falcon  commented  that  if  the 
proposed  regulations  result  in  a 
decrease  in  participation  in  the 
preference  trades  by  U.S.-flag  operators, 
a  greater  number  of  defaults  may  occur 
on  vessels  that  have  obtained  financing 
guarantees  under  title  XI  of  the  Act  As 
previously  discussed,  MARAD  believes 
that  these  concerns  are  piurly 
speculative.  MARAD  does  not  concur 
that  such  results  are  inevitable  or  even 
likely. 

Gulfcoaat  Transit  Company 

GTC  believed  that  the  title  XI  rate  dt 
interest  should  not  be  used  in 
calculating  the  interest  cost  segment  in 
the  capital  portion  of  the  guideline  rate. 
GTC  stated  that  this  rate  is  not 
available  to  many  operators  using  non- 
title  XI  financing  and  is  lower  than  the 
rate*  those  operators  can  obtain.  As  a 
result  interest  costs  may  be 
understated. 

The  regulation  calls  for  the  use  of  the 
operators'  actual  interest  rate  in 
calculating  interest  costs  in  the  capital 
component  of  die  rate.  The  title  XI  rate 


Is  only  to  be  utilized  in  cases  where  the 
actual  interest  rate  is  not  available. 

OMICorp. 

OMI  has  suggested  that  depreciation 
alone  is  not  sufflcient  to  encourage 
investment  in  replacement  vessels  and 
has  suggested  that  an  additional  bonus 
be  included  in  the  guideline  rate  for 
replacement  vessels.  MARAO  does  not 
concur.  MARAD  believes  that  the 
depreciation  allowance  is  normally  set 
aside  for  replacement  of  assets  and  is 
adequate  for  this  purpose.  An  additional 
allowance  is  considered  unnecessary.  In 
addition,  any  new  replacement  vessel 
entering  service  would  receive  its  own 
depreciation  allowance.  Accordingly,  no 
additional  allowance  will  be  included 
for  replacement  of  vessels. 

Keystone  Shipping 

During  the  course  of  the  hearing. 
Keystone  stated  that  there  should  be 
special  provisions  in  the  capital  portion 
of  the  rate  for  capitalized  leases.  Similar 
comments  were  made  on  behalf  of  the 
Berger  Croup  with  reference  to  previous 
comments  submitted  on  an  earlier 
NPRM.  MARAO  considers  capital  leases 
to  be  an  alternative  form  of  financing. 
As  a  rule,  the  cost  of  such  leases  should 
be  adequately  reflected  in  the  existing 
capital  calculation  in  the  rate  structure. 
It  is,  therefore,  necessary  for  any 
operator  utilizing  a  capitalized  lease  to 
report  the  capitalized  cost  of  that  lease 
and  the  imputed  interest  rate. 
Accordingly.  MARAD  does  not  believe 
any  alteration  is  necessary  to  the 
guideline  rate  structure,  although 
reporting  requirements  will  be  modified 
to  specify  that  where  appropriate,  the 
required  lease  information  be  provided. 

Non-MAKAD  Issues 

During  the  course  of  the  public 
hearing,  and  in  several  of  the 
supplemental  comments  provided  after 
the  hearing,  several  issues  were  raised 
that  are  beyond  the  scope  of  MARAD's 
authority.  'These  issues  primarily 
involved  inequitable  terms  in  charter 
parties  and  abuses  by  various  parties  to 
the  charters.  One  of  these  subjects  was 
the  inadequacy  or  unfair  demurrage  and 
dispatch  provisions  in  the  charter 
parties.  Another  involved  the  timing  or 
seasonality  of  shipments,  i.e.,  heavy 
vessel  utilization  at  certain  times  of  the 
year  with  widespread  slack  time  during 
other  periods.  While  MARAD  can 
sympathize  with  the  operators  in  regard 
to  these  matters,  they  are  beyond  the 
scope  of  this  regulation.  However,  the 
salient  comments  on  these  matters  have 
been  referred  to  the  appropriate  shipper 
agencies  for  review  and  action,  and 


-:'A 


i:. 


Federal  Register  /  Vol.  54.  No.  228  /  Wednesday,  November  29,  1988  /  Rules  and  Regulations    'Tftp- 


MARAD  has  Instigated  a  dialogue  on 
these  issues  which  is  currently  ongoing. 

Revised  Rate  Methodology 

The  guideline  or  fair  and  reasonable 
rates  to  be  established  by  MARAD  will 
apply  only  to  the  waterbome  portion  of 
cargo  transportation  and  will  consist  of 
four  components:  (1)  Operating  costs;  (2) 
capital  costs:  (3)  port  and  cargo  handling 
costs;  and  (4)  brokerage  and  overhead. 
The  operating  cost  component  of  the  fair 
and  reasonable  rate  for  each 
participating  bulk  vessel  will  reflect 
actual  vessel  operating  costs  based  on 
the  historical  data  submitted  in 
accordance  with  this  rule.  MARAD  will 
escalate  the  operating  costs  yearly  to 
the  current  period  utilizing  escalation 
factors  for  wage  and  non-wage  costs.  To 
the  extent  vessels  are  time  chartered  or 
leased,  operators  shall  submit  both 
operating  and  capital  costs,  including 
capitalized  cost  and  imputed  interest 
rate  for  vessels  subject  to  capital  leases. 
If  these  items  are  unavailable,  MARAD 
will  construct  appropriate  cost  factors. 

All  eligible  annual  operating  costs  will 
be  added  together  for  each  vessel  and 
divided  by  the  total  number  of  operating 
days  for  that  vessel  to  yield  a  daily 
operating  cost  The  cost  will  be 
escalated  to  the  current  year  and 
multiplied  by  estimated  total  voyage 
days  to  yield  the  operating  cost  segment 
for  the  voyage. 

Fuel  will  be  figured  on  the  basis  of 
actual  reported  fuel  consumption  at  sea 
and  in  port.  The  actual  fuel 
consumptions  of  each  vessel  will  be 
multiplied  by  the  corresponding 
projected  number  of  voyage  days  at  sea 
and  in  port  to  yield  total  fuel  consumed. 
Current  fuel  prices  will  be  applied  to 
fuel  consumed  to  produce  the  fuel 
segment  of  the  operating  cost 
component  The  total  of  the  fuel  and 
non-fuel  operating  cost  segments  will  be 
added  together  to  yield  the  operating 
cost  component  for  the  voyage. 

The  capital  cost  component  will  be 
calculated  individually  for  each 
participating  bulk  vessel,  and  will 
consist  of  an  allowance  for  depreciation 
and  interest,  and  a  reasonable  return  on 
investment.  Depreciation  will  be 
straight-line  based  on  a  20-year 
economic  life  utilizing  a  residual  value 
of  2.5  percent.  However,  if  the  owner 
acquired  an  existing  vessel,  the  vessel 
will  be  depreciated  on  a  straight-line 
basis  over  the  remaining  period  of  its  20- 
year  economic  life,  but  not  fewer  than  10 
years.  Capitalized  improvements  will  be 
depreciated  straight-line  over  the 
remainder  of  the  20-year  period,  but  not 
fewer  than  10  years,  commencing  with 
the  capitalization  date  for  those 
improvements. 


For  the  purpose  of  calculating  interest 
expense,  it  is  assumed  that  original 
vessel  indebtedness  is  75  percent  of  the 
owner's  capitalized  vessel  cost  and  that 
principal  payments  are  made  in  equal 
annual  installments  over  a  20-year 
period.  To  compute  the  interest  cost  the 
owner's  actual  interest  rate  will  be 
applied  to  the  constructed  outstanding 
debt  on  the  vessel.  Where  the  owner  has 
a  variable  interest  rate,  the  owner's  rate 
prevailing  at  the  time  of  calculation  will 
be  used.  In  cases  where  there  is  no 
interest  rate  available,  MARAD  will 
select  an  appropriate  interest  rate.  A 
current  long-term  interest  rate  (the  Title 
XI  rate  if  available)  will  be  used  for 
operators  without  vessel  debt. 

Return  on  investment  will  have  two 
components,  return  on  equity  and  return 
on  working  capital.  The  rate  of  return 
will  be  based  upon  a  five-year  average 
of  the  most  recent  rates  of  return  for  a 
cross  section  of  transportation  industry 
companies,  including  maritime 
companies.  Equity  is  assumed  to  be  the 
vessel's  constructed  net  book  value  less 
constructed  principal.  Working  capital  is 
the  dollar  amount  necessary  to  cover 
operating  and  voyage  expenses. 

The  annua!  depreciation,  interest  and 
return  on  equity  will  be  divided  by  300 
operating  days  to  determine  a  daily 
amount  The  total  of  these  elements  will 
be  multiplied  by  estimated  voyage  days 
and  added  to  the  return  on  working 
capital  to  determine  the  capital  cost 
component  used  in  the  fair  and 
reasonable  rate  calculation. 

The  port  and  cargo  handling  cost 
component  will  be  determined  for  each 
voyage  on  the  basis  of  the  actual  cargo 
tender  terms  for  the  commodity,  load 
and  discharge  ports,  and  lot  size.  The 
costs  will  include  applicable  fees  for 
wharfage  and  dockage  of  the  vessel, 
canal  tolls,  cargo  loading  and 
discharging,  and  all  other  voyage  costs 
associated  with  the  transportation  of 
preference  cargo,  except  bagging  and 
stacking  of  cargo  at  discharge.  Costs 
used  to  determine  the  port  and  cargo 
cost  component  shall  be  based  on  the 
most  current  data  from  all  available 
sources  and  verified  from  data  received 
on  completed  cargo  preference  voyages. 

To  determine  the  brokerage  and 
overhead  component  of  the  fair  and 
reasonable  rate,  the  components  for 
operating,  capital,  and  port  and  cargo 
handling  will  be  totaled  and  multiplied 
by  an  8.5  percent  allowance  for  broker's 
commissions  and  overhead.  The  total  of 
these  four  components  is  divided  by 
cargo  tons  (but  not  less  than  70  percent 
of  the  vessel's  deadweight)  to  determine 
the  fair  and  reasonable  rate. 

When  an  operator,  whose  vessel  is  to 
carry  or  has  carried  preference  cargo, 


subsequently  arranges  to  transport  an 
additional  (backhaiU)  cargo  for  the  next 
leg  of  the  vessel's  roundtrip  itinerary, 
MARAD  will  reexamine  the  guideline 
rate  that  was  calculated  for  the 
preference  voyage.  This  reexamination 
may  result  in  the  originally  calculated 
guideline  ratw  being  recalculated, 
incorporating  the  additional  voyage 
itinerary,  costs  and  revenues  which 
occurred  as  a  result  of  the  carriage  of 
the  additional  (backhaul)  cargo.  This,  in 
turn,  can  possibly  result  in  the  vessel 
operator  being  liable  for  repayment  of 
some  portion  of  the  revenue  it  derived 
from  the  preference  cargo,  if  MARAD's 
recalculated  guideline  rate  is  less  than 
the  rate  per  ton  received  by  the  operator 
from  the  preference  cargo.  MAilAD  will 
so  notify  the  sponsoring  shipper 
agencies  in  all  such  cases  for 
appropriate  action  in  this  regard. 

If  a  vessel  is  scrapped  or  sold  after 
discharging  a  preference  cargo,  the 
guideline  rate  will  be  adjusted  to  reflect 
the  termination  of  the  voyage  after 
discharge.  If  the  rate  received  by  the 
operator  for  the  preference  cargo 
exceeds  the  adjusted  guideline  rate  for 
the  one  way  voyage,  the  operator  is 
required  to  repay  the  difference  in  ocean 
freight  to  the  shipper  agency. 

The  civilian  Federal  agencies 
chartering  full  vessel  quantities  of  cargo 
subject  to  the  preference  laws  secure 
guidance  from  MARAD  as  to  fair  and 
reasonableness  of  U.S.-flag  rates  and  as 
to  the  eligibility  of  U.S.-flag  vessels  for 
these  cargoes.  In  this  context  MARAD's 
approval  of  a  vessel's  eligibility  is 
directly  contingent  upon  compliance  by 
the  vessel's  operator  with  the  required 
submission  of  the  cost  data  specified  in 
the  proposed  rulemaking. 

In  special  circumstances,  such  as  a 
rapid  change  in  vessel  technology 
accelerating  the  end  of  numerous 
vessels'  economic  lives,  certain 
procedures  prescribed  in  this  rule  may 
be  waived,  so  long  as  the  procedures 
adopted  are  consistent  with  the  Act  and 
with  the  intent  of  these  regulations. 

Analysis  of  Regulatory  Impact 

This  regulation  has  been  reviewed 
under  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  agencies,  or  geographic 
regions.  Furthermore,  it  will  not 
adversely  affect  competition, 
employment,  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
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with  foreign-based  enterprise*  in 
domestic  or  export  markets. 

While  this  rulemaking  does  not 
involve  any  change  in  important 
Departmental  poiicies.  it  is  considered 
significant  because  it  addresses  a  matter 
of  considerable  importance  to  the 
maritime  industry  and  may  be  expected 
to  generate  significant  public  interest. 
MARAD  has  estimated  the  potential 
economic  impact  of  this  rulemaking 
based  on  a  sample  of  actual  fixtures.  If 
in  instances  where  the  actual  fixture 
exceeded  the  guideline  rate  calculated 
using  this  rulemaking  and  the  actual 
Bxtiu-e  was  reduced  to  the  guideline 
rate,  freight  charges  paid  by  the 
government  would  have  been  reduced 
by  0.75%.  In  1988,  estimated  freight 
charges  paid  by  government  agencies 
covered  by  this  rule  was  about  $300 
million.  Under  conditions  characterizing 
the  study  period,  total  savings  are 
estimated  to  be  $2.25  million  annually. 
The  additional  administrative  costs  to 
the  government  and  the  cost  of 
additional  data  requirements  on 
operators  is  estimated  to  be  $4,347 
annually.  This  cost  is  less  than  the 
annual  $2.25  million  savings  and 
therefore  the  proposed  change  is 
justifiable  on  a  cost  basis.  Because  the 
economic  impact  should  be  minimal, 
further  regulatory  evaluation  is  not 
necessary.  Moreover,  the  Maritime 
Administration  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  regulation  does  not  significantly 
affect  the  environment.  An 
environmental  impact  statement  is  not 
required  under  the  Nabonal 
Environment  Policy  Act  of  1968.  It  has 
also  been  reviewed  under  Executive 
Order  12812.  Federalism,  and  it  has  been 
determined  that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment 

This  regulation  does  contain  a 
requirement  for  the  collection  of 
information  that  has  been  submitted  to 
the  OfHce  of  Management  and  Budget 
(0MB)  for  review  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
and  has  been  approved  (OMB  approval 
No.  2133-0514). 

List  of  Subjects  in  48  CFR  Part  382 

Agricultural  commodities.  Cargo 
preference,  Cargo  vessels.  Government 
procurement  Grant  programs — foreign 
relations.  Loan  programs — foreign 
relations,  water  transportation. 

Accordingly.  46  CFR  chapter  II  is 
hereby  amended  by  adding  a  new  part 
382,  to  read  as  follows: 


PART  382— OETERMINATIOM  OF  FAIR 
AND  REASONABLE  RATES  FOR  THE 
CARRIAGE  OF  BULK  AND  PACKAGED 
PREFERENCE  CARGOES  ON  U.S.- 
FLAG  COMMERCIAL  VESSELS 

Sfic 

382.1  Scope. 

382.2  Data  Submission. 

382.3  Determination  of  fair  and  ressonsble 
rates. 

382.4  Waiver. 

Authority:  Sees.  204  and  901  of  the 
Merchant  Marine  Act  1936.  as  amended  (46 
App.  U.S.C  1114. 1241):  49  CFR  1.66. 

$362.1    Scop*. 

These  regulations  prescribe  the  type 
of  information  that  must  be  submitted 
by  operators  interested  in  carrying  bulk 
and  packaged  preference  cargoes,  and 
the  method  for  calculating  fair  and 
reasonable  rates  for  the  carriage  of  dry 
(including  packaged]  and  liquid  bulk 
preference  cargoes  on  U.S.-flag 
commercial  vessels,  except  less  than  fuU 
cargoes  on  liner  vessels,  pursuant  to 
section  901  of  the  Merchant  Marine  Act. 
1936,  as  amended 

§382.2    Data  Submission. 

(a)  General.  The  operators  shall 
submit  information,  described  in 
paragraphs  (b)  and  (c)  of  this  section,  to 
the  Director,  Office  of  Ship  Operating 
Assistance,  Maritime  Administration, 
Washington,  DC  20590.  To  the  extent  a 
vessel  is  time  chartered,  the  operator 
shall  also  submit  operating  expenses  for 
that  vessel.  All  submissions  shall  be 
certified  by  the  operators  and  are 
subject  to  verification,  at  MARAD's 
discretion,  by  the  Office  of  the  Inspector 
General.  Department  of  Transportation. 
MARAD's  calculations  of  the  fair  and 
reasonable  rates  for  U.S.-fIag  vessels 
shall  be  performed  on  the  basis  of  cost 
data  provided  by  the  U.S.-flag  vessel 
operator  as  specified  herein.  Failure  of  a 
vessel  operator  to  submit  the  required 
cost  data  will  result  in  MARAD  being 
imable  to  construct  the  guideline  rate  for 
the  affected  vessel,  which  may  result  in 
such  vessel  not  being  approved  by  the 
sponsoring  Federal  agency. 

(b)  Required  information  for  each 
vessel.  The  following  information  shall 
be  submitted  not  later  than  120  days 
following  the  effective  date  of  this  pert 
for  the  previous  calendar  year  and  shall 
be  updated  not  later  than  April  30  for 
each  subsequent  calendar  year.  In 
instances  where  a  vessel  has  not 
previously  participated  in  the  carriage  of 
cargoes  described  in  1 382.1,  the 
information  shall  be  submitted  not  later 
than  the  same  date  as  the  offer  for 
carriage  of  such  cargoes  is  submitted  to 
the  sponsoring  Federal  agency,  and/or 
its  program  participant  and/or  its  agent 


and/or  program's  agent  or  freight 
forwarder. 

(1)  Vessel  name. 

(2)  Vessel  DWT  and  net  registered 
tonnage  for  the  Suez  and  Panana 
Canals. 

(3)  Date  built,  rebuilt  and/or 
purchased. 

(4)  Normal  operating  speed. 

(5)  Daily  fuel  consumption  at  normal 
operating  speed,  in  metric  tons  (U.S. 
gallons  for  tugs)  and  by  type  of  fuel,  per 
day. 

(6)  Fuel  consumption  in  port  while 
pumping  and  standing,  in  metiic  tons 
(U.S.  gallons  for  tugs),  by  type  of  fuel, 
per  day. 

(7)  Total  capitalized  vessel  costs  (list 
and  date  capitalized  improvements 
separately),  and  applicable  interest 
rates  for  indebtedness  (where  capital 
leases  are  involved,  the  operator  shall 
report  the  imputed  capitalized  cost  and 
imputed  interest  rate). 

(8)  Operating  cost  information,  such 
information  to  be  submitted,  by  vessel, 
in  the  format  stipulated  by  46  CFR  232.1, 
Form  MA-172  Schedule  301.  Tug/barge 
operators  shall  submit  such  information 
separately  for  each  tug  and  barge 
employed  in  the  preference  trade. 
Information  shall  be  applicable  to  the 
most  recently  completed  calendar  year. 

(9)  Number  of  vessel  operating  days 
pertaining  to  data  reported  in  paragraph 
(b)(8]  of  this  section  for  the  year  ending 
December  31.  For  purposes  of  this 
regulation  an  operating  day  is  defined  as 
any  day  on  which  a  vessel  or  barge  unit 
is  in  a  seaworthy  condition,  fully 
maimed,  and  either  in  operation  or 
standing  ready  to  begin  operations. 

(c)  Required  port  and  cargo  handling 
information.  The  following  port  and 
cargo  handling  costs  shall  be  provided 
for  each  cargo  preference  voyage  within 
60  days  of  the  termination  of  the  voyage, 
identifying  the  vessel,  cargo  and 
tonnage,  and  round-trip  voyage  itinerary 
inducing  dates  of  arrival  and  departure 
at  port  or  ports  of  loading  and  discharge. 

(1)  Port  expenses.  Total  expenses  or 
fees,  by  port  for  pilots,  tugs,  tine 
handlers,  wharfage,  port  diarges,  fresh 
water,  lighthouse  dues,  quarantine 
service,  customs  charges,  shifting 
expense,  and  any  other  appropriate 
expense. 

(2)  Car^go  expense.  Separately  list 
expenses  or  fees  for  stevedores, 
elevators,  equipment  and  any  other 
appropriate  expenses. 

(3)  Extra  cargo  expenses.  Separately 
list  expenses  or  fees  for  vacuvators  and/ 
or  cranes,  lightening  (indicate  tons 
moved  and  cost  per  ton),  grain-to-grain 
cleaning  of  holds  or  tanks  and  any  other 
appropriate  expenses. 


Federal  Register  /  Vol.  54.  No.  228  /  Wednesday.  November  29,  1989  /  Rules  and  Regulations 


(4)  Canal  expenses.  Total  expenses  or 
fees  for  agents,  tolls  (light  or  loaded), 
tugs,  pilots,  lock  tenders  and  boats,  and 
any  other  apinopriate  expenses. 
Indicate  waiting  time  and  time  of 
passage. 

(d)  Other  requirements.  Unless 
otherwise  provided,  operators  shall  use 
46  CFR  part  232,  Uniform  Financial 
Reporting  Requirements,  and  46  CFR 
part  272,  Maintenance  and  Repair 
Reporting  Instructions,  for  guidance  in 
submitting  cost  data.  Data  requirements 
stipulated  in  paragraph  (b)  of  this 
section  that  are  not  included  under 
those  reporting  instructions  shall  be 
submitted  in  a  similar  fonnaL  If  the 
operator  has  already  submitted  to 
MARAD,  for  other  purposes,  any  data 
required  under  paragraph  (b]  of  this 
section  its  submission  need  not  be 
duplicated  to  satis^  the  requirements  of 
this  regulation. 

(e)  ^sumption  of  confidentiality. 
MARAD  will  initially  presume  that  the 
material  submitted  in  accordance  with 
the  requirements  of  these  regulations  is 
privileged  or  confidential  within  the 
meaning  of  5  U.S.C.  552(b)(4).  In  the 
event  of  a  subsequent  request  for  any 
portion  of  that  data  under  5  U.S.C.  552, 
MARAD  will  inform  the  submitter  of 
such  request  and  allow  the  opportunity 
to  comment.  The  submitter  shall  claim 
confidentiality  at  that  time  by 
m«norandum  or  letter,  stating  the  basis, 
in  detail  for  such  assertion  of 
exemption  to  disclosure,  including,  but 
not  limited  to,  statutory  and  decisional 
authorities.  Those  parts  not  so  claimed 
will  be  subject  to  initial  determination 
by  the  Freedom  of  Information  Act 
Officer, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  No.  2133-0S14) 

S382J    OetsrminaNon  of  fair  and 
raasonabl*  rates. 

Fair  and  reasonable  rates  for  the 
carriage  of  preference  cargoes  on  U.S.- 
flag  commercial  vessels  shall  be 
determined  as  follows: 

(a)  Operating  cost  component  An 
operating  cost  component,  based  on 
actual  operating  costs  of  each 
participating  vessel,  shall  be  determined 
on  the  basis  of  operating  cost  data  for 
the  calendar  year  immediately 
preceding  the  current  year  that  has  been 
submitted  in  accordance  with  $  382.2. 
The  operating  cost  comjjonent  shall 
include  all  operating  cost  categories,  as 
defined  by  48  CFR  232.5,  Form  MA-172 
Schedule  301.  Operating  Expenses.  (For 
purposes  of  this  rule,  charter  hire 
expenses  are  not  considered  operating 
costs.)  Such  data  shall  be  escalated  by 
MARAD  yearly  to  the  current  period 
utilizing  escalation  factors  for  wage  and 


nonwage  costs  applied  to  those  cost 
categories  in  escalating  operating 
subsidy  costs  for  tfie  same  period.  Fuel 
costs  shall  be  determined  individually 
based  on  the  actual  fuel  consumptions, 
at  sea  and  in  port  for  each  vessel  and 
current  fuel  prices  in  eflect  at  the  time  of 
the  preference  cargo  voyage(s). 

(b)  Capital  component —  (1)  General. 
A  capital  cost  component  shall  be 
constructed  for  each  eligible  vessel 
consisting  of  vessel  depreciation, 
interest  return  on  working  capital,  and 
return  on  equity. 

(2)  Items  included.  The  capital  cost 
component  shall  include: 

(i)  Depreciation.  The  owner's 
capitalized  vessel  cost  including 
capitalized  improvements,  shall  be 
depreciated  on  a  straight-line  basis  over 
a  20-year  economic  life,  unless  the 
owner  has  purchased  or  reconstructed 
the  vessel  when  its  age  was  greater  than 
10  years  old.  To  the  extent  a  vessel  is 
chartered  or  leased,  the  operator  shall 
submit  the  capitalized  cost  and  imputed 
interest  rate  (in  the  event  these  items 
are  not  furnished  they  shall  be 
constructed  by  MARAD).  When  vessels 
more  than  10  years  old  are  purchased,  a 
depreciation  period  of  10  years  shall  be 
used.  Capitalized  improvements  made  to 
vessels  more  than  10  years  old  will  be 
depreciated  over  a  10-year  period.  When 
vessels  more  than  10  years  old  are 
reconstructed.  MARAD  will  determine 
the  depreciation  period.  TTie  residual 
value  of  the  vessel  shall  be  assumed  to 
be  2.5  percent  of  total  capitalized  cost 

(ii)  Interest.  The  cost  of  debt  shall  be 
determined  by  applying  the  vessel 
owner's  actual  interest  rate  to  the 
outstanding  vessel  indebtedness.  It  shall 
be  assumed  that  original  vessel 
indebtedness  is  75  percent  of  the 
owner's  capitalized  vessel  cost, 
including  capitalized  improvements,  and 
that  annual  principal  payments  are 
made  in  equal  installments  over  the  20- 
year  economic  life.  If  an  actual  interest 
rate  is  not  available,  MARAD  shall 
select  an  appropriate  interest  rate. 
Where  an  operator  uses  a  variable 
interest  rate,  the  operator's  actual 
interest  rate  at  the  time  of  calculation  of 
the  guideline  rate  shall  be  used.  A 
current  long-term  interest  rate  (the  title 
XI  rate  if  available)  will  be  used  for 
operators  without  vessel  debt 

(iii)  Return  on  working  capital. 
Working  capital  shall  equal  the  dollar 
amount  necessary  to  cover  100  percent 
of  the  operating  and  voyage  costs  of  die 
vessel  for  the  voyage.  The  rate  of  return 
shall  be  based  on  an  average  of  the  most 
recent  return  of  stockholders'  equity  for 
a  cross  section  of  transportation 
companies,  including  maritime 
companies. 


(iv)  Return  on  equity.  The  rate  of 
return  on  equity  shall  be  the  same  rate 
as  described  in  paragraph  (bK2KHi)  of 
this  section.  For  the  purpose  of 
determining  equity,  it  shall  be  assumed 
that  the  vessel's  constructed  net  book 
value,  less  outstanding  constructed 
principal,  is  equity.  The  constructed  net 
book  value  shall  equal  the  owner's 
capitalized  cost  minus  accumulated 
strai^t-line  depreciation. 

(3)  Voyage  component.  The  annual 
depreciation,  interest,  and  return  on 
equity  shall  be  divided  by  300  vessel 
operating  days  to  yield  the  daily  cost 
factors.  Total  voyage  days  shall  be 
applied  to  the  daily  cost  factors  and 
totaled  with  die  return  on  working 
capital  for  the  voyage  to  determine  die 
daily  capital  cost  component. 

(c)  Port  and  cargo  handling  cost 
component.  MARAD  shall  calculate  an 
estimate  of  all  port  and  cargo  handling 
costs  on  the  basis  of  the  reported  cargo 
tender  terms.  The  port  and  cargo 
handling  cost  component  shall  be  based 
on  the  most  current  information 
available  verified  by  information 
submitted  in  accordanoe  with  {  382.2(c), 
or  as  otherwise  determined  by  MARAD. 

(d)  Brokerage  and  overhead 
component.  An  allowance  for  broker's 
commission  and  overiiead  expenses  of 
8.5  percent  shall  be  added  to  the  sum  of 
the  operating  cost  component  the 
capital  cost  component  and  the  port 
and  cargo  handling  cost  component 

(e)  Determination  of  voyage  days.  The 
following  assumptions  shall  be  made  in 
determining  the  number  of  preference 
cargo  voyage  days: 

(1)  The  voyage  shall  be  roand-trip 
with  the  return  in  ballast  unless  the 
vessel  is  scrapped  or  sold  iimnediately 
after  discharge  of  the  preference  cargo. 
In  this  event  only  voyage  days  from  the 
load  port  to  the  discharge  port  including 
time  allowed  to  discharge,  shall  be 
included.  In  the  event  a  backhaul  cargo 
is  obtained,  an  adjustment  to  allowable 
voyage  days  shall  be  made. 

(2)  Cargo  is  loaded  and  discharged  as 
per  cargo  tender  terms  interpreted  in 
accordance  with  the  "international  rules 
for  the  interpretation  of  trade  terms" 
(INCOTERMS). 

(3)  Total  loading  and  discharge  time 
includes  the  addition  of  a  factor  to 
account  for  delays  and  days  not  worked. 

(4)  One  extra  port  day  is  included  at 
each  anticipated  bunkering  port. 

(5)  An  allowance  shall  be  included  for 
canal  transits,  when  appropriate. 

(6)  Transit  time  shall  be  based  on  the 
vessel's  normal  operating  speed,  and 
shall  include  for  single  imit  vessels  and 
fully  integrated  tug/barge  imits  (rrFs), 
as  defined  by  the  definition  of  Pushing 
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Mode  ITB  contained  in  U.S.  Coast  Guard 
Navigation  and  Vessel  Inspection 
Circular  2-18,  change  1.  enclosure  (1),  an 
additional  five  percent  to  account  for 
weather  conditions.  An  allowance  of  ten 
percent  shall  be  added  for  all  other  tug/ 
barge  units. 

(0  Determination  of  cargo  carried. 
The  amount  of  cargo  tonnage  used  to 
calculate  the  rate  shall  be  based  on  the 
charter  party  terms.  However,  in  no  case 
shall  less  than  70  percent  of  deadweight 
be  used  for  rate  calculation  purposes.  In 
instances  when  separate  parcels  of 
preference  cargo  are  booked  or 
considered  for  booking  on  the  same 
vessel,  whether  under  a  single  program 
or  different  programs,  a  guideline  rate 
for  each  parcel  shall  be  provided  based 
on  the  combined  voyage. 

(g)  Total  rate.  The  fair  and  reasonable 
rate  shall  be  the  total  of  the  operating 
cost  component,  the  capital  cost 
component,  the  port  and  cargo  handling 
cost  component,  and  the  broker's 
commission  and  overhead  component 
divided  by  the  amount  of  cargo  to  be 
carried  as  determined  by  paragraph  (f) 
of  this  section,  expressed  as  cost  per 
ton. 

§382.4    Waivef. 

In  special  circumstances  and  for  good 
cause  shown,  the  procedures  prescribed 
in  this  part  may  be  waived  in  keeping 
with  the  circumstances  of  the  present,  so 
long  as  the  procedures  adopted  are 
consistent  with  the  Act  and  with  the 
intent  of  these  regulations. 

By  order  of  the  Maritime  Administrator. 

Dated:  November  22. 1989. 
lames  E.  Saaii, 
Secretary. 
[FR  Doc.  89-27848  Filed  11-28-89;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  570 
[Acquisition  Circular  AC-89-4] 

General  Services  Administration 
Acquisition  Regulation;  Revision  of 
Appraisal  Requirements  Related  to 
Acquisitior  of  Leasehold  Interests  in 
oeal  Property 

aoency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Temporary  rule. 

summary:  The  General  Services 

Administration  Acquisition  Regulation 
(GSAR),  Chapter  5  (APD  2800.12A).  is 
temporarily  amended  to  revise  sections 
570.208-3  and  570.501  to  implement,  in 


part,  recommendations  of  a  Public 
Buildings  Service  Task  Force  which 
recently  reviewed  the  requirements  for 
obtaining  appraisals  of  the  fair  rental 
value  for  acquisitions  of  leasehold 
interests  in  real  property. 
EFFECTIVE  DATE:  December  1. 1989. 
Expiration  Date:  November  30. 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Ida  M.  Ustad.  Office  of  GSA  Acquisition 
Policy  (VP).  (202)  566-1224. 
SUPPLEMENTARY  INFORMATION: 

A.  Public  Conunents 

The  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  relates  to  internal  operating 
procedures  of  the  agency  and  has  no 
impact  on  lessors. 

B.  Background 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  December  14. 1964,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  This  rule 
amends  the  GSAR  to  provide  internal 
operating  procedures.  The  Regulatory 
Flexibility  Act  does  not  apply  to  this 
rule  because  the  proposed  policy  was 
not  required  to  be  published  in  the 
Federal  Register.  The  rule  does  not 
contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Part  570 

Government  procurement. 
1.  The  authority  citation  for  48  CFR 
part  570  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

2. 48  CFR  part  570  is  amended  by  the 
following  Acquisition  Circular 

General  Services  Administratioo 
Acquisition  Regulation  Acquisition 
Circular  (AC-8»-4) 

To:  All  GSA  contracting  activities. 

Subject:  Revision  of  appraisal 

requirements  related  to  acquisitions 
of  leasehold  interests  in  real 
property. 

1.  Purpose.  This  Acquisition  Circular 
temporarily  amends  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  Chapter  5  (APD 
2800.12A)  to  revise  the  appraisal 
requirements  related  to  acquisitions  of 
leasehold  interests  in  real  property. 

2.  Background.  The  regulation  is  being 
revised  to  implement,  in  part, 
recommendations  of  a  Public  Buildings 
Service  Task  Force  which  recently 
reviewed  the  requirements  for  obtaining 
appraisals  of  the  fair  rental  value  Tor 


acquisitions  of  leasehold  interests  in 
real  property. 

3.  Effective  date.  December  1. 1989. 

4.  Expiration  date.  This  Acquisition 
Circular  expires  November  30, 1990, 
unless  canceled  earlier. 

5.  Reference  to  regulation.  Sections 
570.208-3  and  570.501  of  the  General 
Services  Administration  Acquisition 
Regulation. 

6.  Explanation  of  changes. 

a.  Section  570.208-3  is  revised  to  read 
as  follows: 

570.208-3    Appraisal. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  below,  the  contracting  officer 
shall  obtain  an  appraisal  of  the  fair 
rental  value  for  acquisitions  of  leasehold 
interests  in  real  property. 

(b)  An  appraisal  of  the  fair  rental 
value  is  not  required  for: 

(1)  A  lease  of  2.000  or  less  net  usable 
square  feet  if  the  gross  annual  rent  does 
not  exceed  $50,000  and  the  aggregate 
rent  during  the  term,  including  options, 
does  not  exceed  $1  million;  or 

(2)  A  lease  of  2.001  to  10.000  net 
usable  square  feet  if  the  gross  annual 
rent  does  not  exceed  $50,000  and  the 
aggregate  rent  during  the  term,  including 
options,  does  not  exceed  $2  million:  or 

(3)  A  lease  of  2,001  to  10,000  net 
usable  square  feet  if  (i)  the  gross  annual 
rent  exceeds  $50,000;  (ii)  the  aggregate 
rent  during  the  term,  including  options, 
does  not  exceed  $2  million;  and  (iii) 
three  or  more  offers  are  received  that 
are  responsive  to  the  Government's 
requirements  as  outlined  in  the 
solicitation. 

(4)  A  lease  entered  into  pursuant  to 
FAR  6.302-2  under  situations  of  unusual 
and  compelling  urgency. 

(c)  Notwithstanding  the  exceptions  in 
paragraph  (b)  above,  the  contracting 
officer  shall  obtain  an  appraisal  when: 

(1)  The  Government's  requirement  for 
space  generates  or  requires  new 
construction  or  an  addition  to  an 
existing  building; 

(2)  The  space  to  be  leased  is  for  a 
special  purpose  facility  (e.g.,  border 
stations,  laboratories,  motor  pools,  etc.): 

(3)  A  sole  source  leasing  action 
(including  extensions  or  expansions) 

.  that  will  exceed  $100,000  in  aggregate 
rent  is  involved;  or 

(4)  Market  information  is  not  adequate 
to  make  a  determination  that  the 
proposed  rental  rate  is  fair  and 
reasonable. 

b.  Section  570.501  is  amended  to 
revise  paragraph  (d)  to  read  as  follows: 

570.501    Renewal  options. 
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(d)  Reappraisal.  The  original 
appraisal  must  be  updated  by 
memorandum  or  a  new  appraisal 
performed  unless  one  of  the  exceptions 
to  the  appraisal  requirement  outlined  at 
570.208-3  applies. 
Richavd  H.  Hopt  in. 
Associate  Administrator  for  Acquisition 
Policy. 
(FR  Doc  69-27919  Filed  11-28-69:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  387 
PIN  2125-AC46 

Minimum  Levels  of  Financial 
Responsibility  for  Motor  Carriers; 
Coverage  Requirements  for  Certain 
Foreign  Carriers;  Mexico 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  amending  part 
387,  Minimum  Levels  of  Financial 
Responsibility  for  Motor  Carriers,  to 
allow  Mexican  motor  carriers  to  satisfy 
the  coverage  requirements  only  during 
periods  these  motor  carriers  are  actually 
operating  their  commercial  motor 
vehicles  in  the  United  States.  This 
action  will  complement  the  legislative 
requirement  that  all  Mexican  motor 
carriers  obtain  a  Certificate  of 
Registration  (CR)  from  the  Interstate 
Commerce  Commission  (ICC)  before 
entering  the  United  States  and  the  ICC 
rule  implementing  the  legislation  and 
will  facilitate  the  flow  of  trade  and 
traffic  between  the  two  countries. 
EFFECTIVE  DATE:  December  29, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Neill  L  Thomas,  Office  of  Motor 
Carrier  Standards,  HCS-10,  (202)  366- 
2983;  or  Mr.  Charles  E.  Medalen,  Office 
of  the  Chief  Counsel,  HCC-20,  (202)  366- 
1354,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m..  Monday  through  Friday, 
except  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Motor  Carrier  Safety  Act  of  1984. 
Public  Law  98-554,  title  II,  98  Stat.  2832 
(1984  Act),  required  Mexican  motor 
carriers  performing  operations  that  had 
been  exempt  from  regulation  by  the 
Interstate  Commerce  Commission  (ICC) 
to  obtain  a  special  certificate  of 


registration  (CR)  annually  in  order  to 
continue  those  operations.  To  obtain  the 
new  CR.  affected  motor  carriers  were 
required,  among  other  things,  to 
demonstrate  that  they  maintained 
specified  levels  of  insurance  coverage, 
liie  ICC  implemented  the  law  by 
adopting  regulations  at  49  CFR  part 
1171.  and  a  new  OP-2  application  form. 
See  Certificates  of  Registration  for 
Certain  Foreign  Carriers.  133  M.C.C  511 
(1985)  (Certificates  of  Registration). 
Since  the  financial  responsibility 
requirements  of  both  the  FHWA  and  the 
ICC  required  continuous  coverage,  no 
change  in  the  FHWA's  rules  were 
necessary  at  that  time. 

Congress  enacted  changes  to  these 
requirements  in  section  9111  of  the 
Truck  and  Bus  Safety  and  Regulatory 
Reform  Act  of  1988,  Public  Law  100-690, 
102  Stat.  4527,  at  4531,  (1988  Act).  The 
1988  Act  changed  the  scope  and 
duration  of  certificates  of  registration 
and  authorized  changes  in  insurance 
requirements. 

1988  Act 

The  1988  Act  generally  requires  all 
Mexican  motor  carriers  who  wish 
operating  commercial  motor  vehicles  in 
the  United  States  commercial  zones  (see 
49  U.S.C.  10922(1)(2)(B))  to  obtain  a  CR 
prior  to  such  operation.  Further,  those 
motor  carriers  must  demonstrate  that 
they  maintain  specified  levels  of 
insurance  coverage. 

Section  9112  of  the  1988  Act  amended 
section  30  of  the  Motor  Carrier  Act  of 
1980  by  redesignating  subsection  (g)  as 
subsection  (h)  and  inserting  a  new 
subsection  (g)  which  reads  as  follows: 

(g)  Insurance  for  Foreign  Motor  Carriers. — 
The  Secretary  of  Transportation  may  issue 
regulations  which  permit  foreign  motor 
carriers  and  foreign  motor  private  carriers  (as 
such  terms  are  defined  under  section  10530  of 
title  49,  United  States  Code)  providing 
transportation  of  property  under  a  certificate 
of  registration  issued  under  such  section  to 
meet  the  minimum  levels  of  financial 
responsibility  established  by  or  under  this 
section  only  during  periods  in  which  such 
carriers  are  providing  transportation  of 
property  in  the  United  States. 

ICC  Action 

In  the  matter  of  "Applications  For 
Certificates  of  Registration  For  Certain 
Foreign  Carriers"  (Ex  Parte  No.  55  (Sub- 
No.  74A)),  the  ICC  issued  a  decision  and 
a  companion  Notice  of  Proposed  Rule 
Making  (NPRM)  on  June  9, 1989.  The 
NPRM  was  subsequently  published  in 
the  Federal  Register  on  June  12. 1969  at 
54  FR  24919.  The  ICC  proposed 
modifications  to  its  regulations  and  CR 
application  procedure  to  conform  to  the 
new  statutory  requirements. 

In  its  decision,  the  ICC  stated: 


Insurance.  The  insurance  reguirement  for 
CRs  has  changed  in  two  respects.  The  first 
change  pertains  to  the  insurance  coverage 
that  must  he  held  by  foreign  moXm  private 
carriers  of  non-hazardous  commodities.  Tht 
1984  Act  required  these  carriers  to  maintain 
insurance  only  at  the  level  prescribed  by  the 
States  in  which  they  would  operate.  In  some 
cases,  most  notably  Texas,  that  amount  was 
considerably  lower  than  the  amount  required 
of  interstate  carriers  generally.  Under  tJM 
1968  Act  all  carriers  needing  a  CR  to  operate 
into  the  United  States  must  demonstrate,  as 
proof  of  minimum  financial  responsibiUty, 
that  they  maintain  insurance  coverage  at 
least  at  the  levels  prescribed  under  section  30 
of  the  Motor  Carrier  Act  of  1980  (MCA),  and 
under  the  laws  of  the  States  in  which  the 
carrier  is  operating,  to  the  extent  applicable. 
Thus,  motor  foreign  private  carriers  of  non- 
hazardous  commodities  will  have  to  maintain 
the  same  amount  of  insurance  as  the  for-liir* 
foreign  motor  carriers  (the  same  amount 
required  of  all  U.S.  interstate  carriers). 

The  second  area  of  change  affects  the 
period  of  time  insurance  coverage  must  be  in 
effect.  Section  9112  of  the  1988  Act  permits 
DOT  to  amend  its  regulations  to  allow  a 
carrier  subject  to  the  C!R  requirement  to  meet 
the  minimum  financial  responsibility 
requirements  only  during  periods  these 
carriers  are  actually  operating  in  the  United 
States,  in  other  words.  DOT  may  adopt 
regulations  providing  for  "trip"  insurance,    ^ 
rather  than  the  continuous  365-days-a-year' 
coverage  noy  required  that  has  t>een  a 
problem  for  many  Mexican  carriers. 

Section  9111(h)  amends  49  U.S.C.  10927(a] 
to  require  ail  applicants  for  a  CR  to  file  with 
the  Commission  evidence  approved  by  the 
Commission  that  they  meet  minimum  levels 
of  responsibility  not  less  than  those 
prescribed  by  DOT  under  section  30  of  the 
MCA.  and  the  laws  of  the  States  in  which 
they  operate.  The  Commission  now  requires 
this  coverage  to  be  continuous  (and  at  the 
same  level  as  the  DOT  level),  with  the  result 
that,  when  a  carrier's  insurance  coverage 
lapses,  the  carrier's  authority  is  revoked. 
Unless  E>OT  adopts  regulations  providing  for 
trip  insurance,  our  continuous  coverage 
requirement  will  remain  in  eHect  Should 
E)OT  adopt  the  trip  insurance  alternative,  we 
will  amend  our  rules  accordinigly. 

Discussion 

The  1988  Act  still  requires  a  foreign 
motor  carrier  to  demonstrate  that  it  is 
fit,  willing,  and  able  to  provide  the 
transportation  to  be  authorized  by  the 
CR  and  to  comply  with  the  statute  and 
the  regulations  of  the  ICC  and  the  DOT. 
The  phrase  "fit  willing,  and  able"  is 
defined  as  safety  fitness  and  proof  of 
minimum  financial  responsibility 
(insurance).  It  is  clear  that  Congress 
wanted  all  Mexican  motor  carriers  to 
have  a  CR  before  operating  a 
commercial  motor  vehicle  into  this 
country.  To  facilitate  the  Dow  of  trade 
and  traffic  between  the  two  countries, 
the  FHWA  believes  it  is  necessary  to 
provide  a  means  by  which  the  Mexican 
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motor  carriers  may  obtain  the  required 
minimum  financial  responsibility 
coverage  more  easily  and  without 
compromising  safety  in  any  way.  The 
FHWA  will,  therefore,  allow  Mexican 
motor  carriers  to  obtain  insurance 
coverage,  in  the  required  amount,  for 
periods  of  24  hours  or  longer,  from 
insurers  that  meet  the  requirements  of 
49  CFR  387.11  or  387.35. 

The  ICC  in  its  decision  in  Ex  Parte  No. 
55  (Sub-No.  74A),  Application  for 
Certificates  of  Registration  for  Certain 
Foreign  Carriers,  served  October  18, 

1989,  commented  on  its  willingness  to 
amend  its  rules  requiring  continuous 
insurance  coverage  and  to  adopt  the 
DOTs  rules  covering  trip  insurance. 
Since  the  DOT  will  now  recognize  trip 
insurance,  we  would  expect  that  once 
the  ICC  adopts  our  regulations, 
applicants  will  not  be  required  to 
include  proof  of  insurance  as  a 
condition  to  the  issuance  of  a  Certificate 
of  Registration  by  the  Commission. 

A  Mexican  motor  carrier  issued  a 
Certificate  of  Registration  (CR)  must 
show  proof  of  insurance  upon  entering 
the  United  States  by  having  available 
for  inspection,  in  each  of  its  vehicles,  a 
copy  of  the  CR  attached  to  the  required 
insurance  endorsement  (either  Form 
MCS-90  or  MCS-90B).  In  addition  the 
carrier  must  present  an  insurance 
identification  card,  binder  or  similar 
document  that  specifies  both  the 
effective  date  and  the  expiration  date  of 
the  trip  insurance  authorized  by  this 
rulemaking. 

Regulatory  Impact 

The  ICC  is  in  the  process  of  amending 
its  regulations  to  implement  the 
statutory  requirements  of  the  1988  Act.  It 
is  anticipated  that  the  new  CR 
regulations  will  be  effective  January  1. 

1990.  If  the  orderly  flow  of  traffic  and 
goods  between  the  United  States  and 
Mexico  is  to  continue,  this  amendment 
to  Part  387  must  be  in  place  by  that  date. 
The  amendment  imposes  no  additional 
burden  on  industry  or  the  general  public; 
it  simply  codifies  a  limited  exception  to 
the  Federal  Motor  Carrier  Safety 
Regulations  which  has  already  been 
authorized  by  Congress.  The  FHWA 
therefore  finds  good  cause  to  promulgate 
the  amendment  as  a  final  rule  without 
prior  notice.  Notice  and  opportunity  to 
comment  are  not  required  under  the 
regulatory  policies  and  procedures  of 
the  DOT  because  it  is  not  anticipated 
that  such  action  could  result  in  the 
receipt  of  useful  information  in  view  of 
the  ministerial  nature  of  this  rulemaking 
action  which  Is  expressly  authorized  by 
section  9112  of  the  1988  Act. 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 


under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking, 
although  expressly  authorized  by  a 
statutory  provision,  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required.  For  this  reason  and  under 
the  criteria  of  the  Regulatory  Flexibility 
Act,  of  FHWA  hereby  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety) 

List  of  Subjects  in  49  CFR  Part  387 

Highways  and  roads,  Financial 
responsibility,  Insurance,  Motor  carriers. 

Issued  on:  November  21, 1989. 
T  J).  Larson, 
Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  subtiUe  B,  chapter 
III,  part  387  as  set  forth  below: 

PART  387— MINIMUM  LEVELS  OF 
FINANCIAL  RESPONSIBIUTY  FOR 
MOTOR  CARRIERS 

1.  The  authority  citation  for  49  CFR 
part  387  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10927  note:  and  49  CFR 
1.48. 

2.  Section  387.7(b)  is  amended  by 
adding  a  new  paragraph  (b](3]  to  read  as 
follows: 

S  387.7    Financial  responsibiHty  required. 

***** 

(b)  *  *  * 

(3)  Exception.  Mexican  motor  carriers 
may  meet  the  minimum  financial 
responsibility  requirements  of  this 
subpart  by  obtaining  insurance 
coverage,  in  the  required  amounts,  for 
periods  of  24  hours  or  longer,  from 


insurers  that  meet  the  requirements  of 
S  387.11  of  this  subpart.  A  Mexican 
motor  carrier  so  insured  must  have 
available  for  inspection  in  each  of  its 
vehicles  copies  of  the  following 
documents: 

(i)  The  Certificate  of  Registration; 

(ii)  The  required  insurance 
endorsement  (Form  MCS-90);  and 

(iii)  An  insurance  identification  card, 
binder,  or  other  document  issued  by  an 
authorized  insurer  which  specifies  both 
the  effective  date  and  the  expiration 
date  of  the  temporary  insurance 
coverage  authorized  by  this  exception. 
Mexician  motor  carriers  insured  under 
this  exception  are  also  exempt  firom  the 
notice  of  cancellation  requirements 
stated  on  Form  MCS-90. 


3.  Section  387.15  is  amended  by 
revising  the  introductory  text  preceding 
Illustration  I  to  read  as  follows: 

§387.15    Fonns. 

Endorsements  for  policies  of 
insurance  (Illustration  I)  and  surety 
bonds  (Illustration  II)  must  be  in  the 
form  prescribed  by  the  FHWA  and 
approved  by  the  0MB.  Endorsements  to 
policies  of  insurance  and  surety  bonds 
shall  specify  that  coverage  thereunder 
will  remain  in  e^ect  continuously  until 
terminated,  as  required  in  §  387.7  of  this 
subpart.  The  continuous  coverage 
requirement  does  not  apply  to  Mexican 
motor  carriers  insured  under 
i  387.7(b)(3)  of  this  subpart.  The 
endorsement  and  surety  bond  shall  be 
issued  in  the  exact  name  of  the  motor 
carrier. 
***** 

4.  Section  387.31(b)  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§  387.31    Financial  responsibility  required. 

(b)  *  *  • 

(3)  Exception.  Mexican  motor  carriers 
may  meet  the  minimum  financial 
responsibility  requirements  of  this 
subpart  by  obtaining  insurance 
coverage,  in  the  required  amounts,  tor 
periods  of  24  hours  or  longer,  from 
insurers  that  meet  the  requirements  of 
i  387.35  of  this  subpart.  A  Mexican 
motor  carrier  so  insured  must  have 
available  for  inspection  in  each  of  its 
vehicles  copies  of  the  following 
documents: 

(i)  The  Certificate  of  Registration; 

(ii)  The  required  insurance 
endorsement  (Form  MCS-90B);  and 

(iii)  An  insurance  identification  card, 
binder,  or  other  document  issued  by  an 
authorized  insurer  which  specifies  both 
the  effective  date  and  the  expiration 
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date  of  the  temporary  insurance 
coverage  authorized  by  this  exception. 

Mexican  motor  carriers  insured  under 
this  exception  are  also  exempt  from  the 
notice  of  cancellation  requirements 
stated  on  Form  MCS-90B. 


3.  Section  367.39  is  amended  by 
revising  the  introductory  text  preceding 
the  endorsement  to  read  as  follows: 


{387.39    Forms. 

Endorsements  for  policies  of 
insurance  (Illustration  I)  and  surety 
bonds  (Illustration  U)  must  be  in  the 
form  prescribed  by  the  FHWA  and 
approved  by  the  0MB.  Endorsements  to 
policies  of  insurance  and  surety  bonds 
shall  specify  that  coverage  thereunder 
will  remain  in  effect  continuously  until 
terminated,  as  required  in  S  387.31  of 


this  subpart  The  continuous  coverage 
requirement  does  not  apply  to  Mexican 
motor  carriers  insured  under 
I  387.31(b)(3)  of  this  subpart  The 
endorsement  and  surety  bond  shall  be 
issued  in  the  exact  name  of  the  motor 
carrier. 


[PR  Doc  89-27884  Filed  11-2S-80;  8:45  am] 
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TNs  section  of  the  FEDERAL  REGtSTER 
contains  notices  to  the  public  <A  ttw 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  tl>ese  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  rule 
malung  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assletant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  200  and  203 
(Docket  No.  R-S9-1411;  FR-2433-P-1] 

Authorize  Additional  Types  of 
Mortgages  and  Loans  for  Direct 
Endorsement  Processing 

AQENCV.  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Proposed  rule 

summary:  Under  current  regulations 
mortgages  insured  under  sections  203(k] 
fRehabilitation  Mortgage  Insurance);  222 
(Mortgage  Insurance  for 
Servicepersons);  and  240  (Purchase  of 
Fee  Simple  Title  from  Lessors]  of  the 
National  Housing  Act  may  not  be 
processed  under  the  Direct  Endorsement 
Program.  Also,  mortgages  currently 
eligible  for  direct  endorsement 
processing  may  not  be  insured  pursuant 
to  section  238(c]  (Mortgage  Insurance  in 
Federally  Impacted  Areas)  or  section 
223  (Miscellaneous  Housing  Insurance) 
of  the  National  Housing  Act.  This  rule 
proposes  to  make  two  programs  under 
section  223  and  all  of  the  other  types  of 
mortgages  cited  above  eligible  for 
processing  through  the  Direct 
Endorsement  Program.  The  proposal  is 
based  on  the  Department's  belief  that 
the  availability  of  direct  endorsement 
processing  for  these  loans  would  not 
present  any  unusual  or  unacceptable 
insurance  risk. 

The  rule  also  proposes  to  make  a 
number  of  technical  or  "housekeeping" 
amendments  relating  to  the  Direct 
Endorsement  Program. 

DATE:  Comment  due  date:  December  29, 
1989. 

AOOftESS:  Communications  concerning 
this  rule  should  be  identified  by  the 
above  docket  number  and  title  and 


comments  should  be  filed  with  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410.  Copies  of 
written  views  or  conunents  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.)  at  the  above 
address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Qerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  (FAX)  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202)  755- 
2575.  (This  is  not  a  toll-free  number.) 
Only  comments  of  six  or  fewer  total 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
in  order  to  assure  reasonable  access  to 
the  equipment.  Comments  sent  by  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
((202)  755-7084.) 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  A.  Martin,  Director,  Office  of 
Insured  Single  Family  Housing,  Room 
9266,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410.  Telephone  (202) 
755-3046.  (This  is  not  a  toll-free 
number.) 

SUPPt^MENTARY  INFORMATION: 

On  March  22, 1983  HUD  published  a 
final  rule  delegating  to  eligible 
mortgagees  the  authority  to  imderwrite 
and  close  certain  types  of  single  family 
mortgages  for  submission  to  HUD/FHA 
for  mortgage  insurance  endorsement  (48 
FR 11937).  Under  this  new  "direct 
endorsement"  program,  single  family 
mortgage  insurance  loans,  as  defined 
under  sections  203(b),  203(1),  221(d)(2), 
234(c]  and  245(a)  of  the  National 
Housing  Act,  are  eligible  for  direct 
endorsement  processing  (see  24  CFR 
200.163(a)(l]).  This  rule  proposes  to  add 
to  this  list  of  eligible  loans  those  defined 
under  sections  203(k),  222  and  240  of  the 
National  Housing  Act. 

Section  203(k)  provides  mortgage 
insurance  to  facilitate  the  rehabiUtation 
of  one-  to  four-family  properties.  Under 
the  203(k)  program.  HUD  insures 
rehabiUtation  loans  to  (1)  finance 
rehabilitation  of  an  existing  property;  (2) 
finance  rehabihtation  and  refinancing  of 
the  outstanding  indebtedness  of  a 
property;  and  (3)  finance  purchase  and 


rehabilitation  of  a  property.  An  eligible 
rehabilitation  loan  mutt  iAvolve  a 
principal  obligation  not  exceeding  the 
amount  allowed  under  the  section  203Cb) 
basic  home  mortgage  insurance 
program.  Legislation  establishing  this 
program  was  enacted  in  1961.  As  of 
November  1987,  4,496  loans  have  been 
insured  under  this  program  with  a  value 
of  $95,409,413.  Experience  imder  the 
program  has  demonstrated  that  it 
presents  no  unusual  risks  and  that  loans 
under  it  could  be  processed  through  the 
direct  endorsement  program. 

Section  222  was  enacted  in  1954. 
Under  it  the  Department  of  Defense, 
Transportation  (Coast  Guard)  or 
Commerce  (National  Oceanic  and 
Atmospheric  Administration)  may  pay 
the  HUD/FHA  mortgage  insurance 
premium  on  behalf  of  service  members 
on  active  duty  under  their  jurisdiction. 
In  general,  the  mortgages  may  finance 
single  family  dwellings  or 
condominiimis  insurable  under  standard 
HUD  home  mortgage  insurance 
programs.  As  of  November  1987,  274,869 
housing  units  have  been  insured  under 
this  program  with  a  value  of 
$4,525,190,502.  Experience  under  this 
program  has  demonstrated  that  it 
presents  no  unusual  risks  and  that  loans 
under  it  could  be  processed  through  the 
direct  endorsement  program. 
I     Section  240 — Purchase  of  Fee  Simple 
Title  from  Lessors — Provides  for 
insurance  of  mortgage  loans  to  finance 
the  purchase  of  fee  simple  title  from 
lessors.  The  mortgagor  must  be  a 
homeowner  under  a  long-term  lease  on  a 
property  on  which  there  is  a  residential 
structure  of  no  more  than  four  family 
units.  As  of  November  1987,  359 
mortgages  have  been  insured  under  the 
program  with  a  value  of  $8,868,950.  (The 
program  is  limited  since  ground  leases 
are  not  conunon  in  all  areas  of  the 
country.) 

Below  are  statistics  for  Fiscal  Years 
1983  through  1987  showing  the  number 
of  cases  insured,  claims  paid  and  the 
claims  rate  for  the  203(k),  222  and  240 
programs.  Also  shown  are  early  default 
and  claim  reports  showing  the  default/ 
claim  rates  on  all  Direct  Endorsement 
and  HUD  processed  cases  insured 
during  Fiscal  Years  1986  and  1987. 
While  the  report  on  the  sections 
proposed  to  be  added  in  this  rule  is  not 
strictly  comparable  with  the  early 
default  and  claim  reports,  it  is  evident 
that  the  claim  rates  for  the  programs 
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proposed  to  be  added  are  not 
inordinately  high  compared  to  the  FY 
1986  rate  for  HUD-processed  claims. 
(Cases  endorsed  in  FY  1987  have  not 
had  time  to  establish  a  valid  default/ 
claim  rate.) 

The  default/claims  rate  report  for 
1986,  however,  does  indicate  a  lower 
percentage  for  Direct  Endorsement 
processed  cases  (2.11)  as  compared  to 
regular  processed  cases  (4.02).  This 
same  trend  is  continuing  with  the  FY- 


1987  figures  (Direct  Endorsement— 0.96; 
Regular— 1.61).  With  the  Direct 
Endorsement  default/claims  rates  being 
less  than  that  for  HUD  processing,  the 
Department  feels  justified  in  believing 
that  Direct  Endorsement  lenders  are 
acting  responsibly.  , 

Since  the  volume  of  mortgages  insured 
under  the  programs  this  rule  would 
include  is  so  low  (about  400  per  year 
combined],  we  are  convinced  that  any 
increased  risk  to  the  Department  by 


including  these  programs  would  have 
minimal  impact  on  the  insurance  funds. 

Number  of  Loans  Endorsed  196S-1987 

Number  of  Claims  Through  09/06/88  by 
Section 
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1986  Total  Endorsed,  786,968 

1987  Total  Endorsed,  1.334,569 

1986  Total  Claims  &  DefaulU,  20.806 

1987  Total  Claims  ft  Defaults,  13,982 
Under  the  direct  endorsement 

program,  certain  categories  of  single 
family  mortgages  are  specifically  listed 
as  ineligible  for  processing  (see  24  CFR 
200.163(a)(2]),  Among  those  listed  are 
mortgages  insured  pursuant  to  section 
238(c)  of  the  National  Housing  Act.  This 
rule  proposes  to  remove  from  the  current 
list  of  ineligible  mortgages  those  insured 
pursuant  to  section  238(c)  and  223(a)(7). 

Section  238(c)  makes  available 
Federal  mortgage  insurance  for  housing 
in  areas  ejected  by  military 
installations.  Mortgage  insurance  can  be 
provided  under  various  insurance 
sections  of  Title  11  of  the  National 
Housing  Act  With  respect  to  this  rule 
and  the  direct  endorsement  program 
however,  only  one-  to  four-family 
mortgages  are  relevant  Properties  ore 
eligible,  provided  certain  certifications 
are  received  from  the  Secretary  of 
Defense  and  certain  findings  are  made 
by  the  Secretary  of  HUD,  where  there  is 
a  military  impact  upon  a  local  economy 
to  the  extent  that  a  mortgage  would  not 
normally  be  insured.  Such  mortgages  are 
an  obligation  of  the  Special  Risk 
Insurance  Fund.  Legislation  establishing 
this  program  was  enacted  in  1974.  As  of 
November  1987,  498  units  have  been 
insured  under  this  authority,  with  a 
value  of  $21,186,963.  While  experience 
under  this  program  has  not  been 


extensive,  it  has  been  adequate  to 
demonstrate  that  it  presents  no  risks 
incommensiu-ate  with  those  HUD  is 
authorized  to  incur  in  connection  with 
obligations  of  the  Special  Risk  Insurance 
Fund,  and  that  the  loans  could  be 
processed  through  the  direct 
endorsement  program. 

Section  223(a)(7)  makes  available 
Federal  mortgage  insurance  for  the 
refinancing  of  an  existing  mortgage, 
insured  under  a  section  of  the  National 
Housing  Act  where  the  refinancing 
mortgage  does  not  meet  all  eligibility 
requirements  of  that  section,  provided 
the  following  conditions  are  met  (1)  the 
new  mortgage  must  be  in  an  amount 
which  does  not  exceed  the  lesser  of  (a) 
the  original  principal  amount  of  the 
existing  mortgage,  or  (b)  the  sum  of  the 
unpaid  principal  balance  of  the  existing 
mortgage  plus  loan  closing  charges;  (2) 
the  term  does  not  exceed  the  unexpired 
term  of  the  existing  mortgage,  or  an 
extended  term  acceptable  to  the 
Commissioner,  (3)  the  new  mortgage  will 
result  in  a  reduction  in  regular  monthly 
mortgage  payments,  and  (4)  the 
mortgagors  record  of  payment  on  the 
existing  mortgage  meets  standards 
estabHshed  by  the  Commissioner. 
Regulatory  provisions  implementing 
section  223(a)(7)  are  contained  in  24 
CFR  203.43(c)  and  234.52. 

Mortgages  insured  pursuant  to  section 
223(a)(7]  are  insured  under  the  regular 
National  Housing  Act  sections  such  as 
203(b)  or  234  and  are  not  separated  out 


by  virtue  of  their  having  been  processed 
pursuant  to  223(a)(7).  Any  default  or 
claims  information  would  be  reflected  in 
that  section  imder  which  the  new 
mortgage  was  insured.  No  separate 
default  or  claim  data  is  kept  under  the 
category  223(a)(7). 

Under  the  heading  of  technical  or 
housekeeping  amendments  the  rule 
proposes  to  revise  S  200.1&4(c](2).  That 
paragraph  currently  requires  a  direct 
endorsement  mortgagee  (other  than  a 
supervised  mortgage  or  governmental 
institution)  to  be  approved  as  a  Federal 
National  Mortgage  Association  (FNMA) 
seller,  an  issuer  of  Government  National 
Mortgage  Association  (GNMA) 
mortgage-backed  securities,  or  to  have  a 
net  worth,  in  assets  acceptable  to  the 
Secretary,  of  not  less  than  $250,000.  The 
rule  proposes  to  stike  the  references  to 
FNMA  and  GNMA  approval.  Thus,  all 
affected  mortgagees  would  have  to  meet 
the  $250,000  net  worth  requirement  The 
Department  has  found  the  FNMA  and 
GNMA  alternatives  for  meeting  HUD's 
financial  responsibility  requirement 
redundant  and.  at  times,  not  entirely 
reliable. 

The  rule  also  proposes  to  revise 
S  203.258.  That  section  currently 
authorizes  a  mortgagee  to  release  a 
mortgagor  fit)m  personal  liability  on  a 
mortgage  note  and  still  retain  the 
benefits  of  FHA  insurance  if  it  obtains 
the  Secretary's  approval  of  a  substitute 
mortgagor  (assumptor),  who  assumes 
personal  liability  and  agrees  to  pay  the 
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mortgage  debt.  The  rule  would  add  a 
sentence  to  this  section  stating:  "Direct 
endorsement  mortgagees  need  not 
obtain  specific  secretarial  approval  but 
may  tbeinseives  approve  an  appropriate 
substitute  mortgagor."  Delegating  this 
authority  to  the  direct  endorsement 
mortgagee  is  fully  consistent  with  other 
delegations  made  in  the  program. 
Through  an  oversight  this  particular 
delegation  was  not  made  at  the 
inception  of  the  program. 

Procedural  Requirements 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regidatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaller  entities.  Direct 
endorsement  processing  is  essentially  a 
procedural  device  that  does  not  affect 
the  availability  of  FHA  insurance  to 
small  mortgagees,  but  only  the  means  by 
which  their  applications  for  mortgage 
insurance  are  processed. 

This  rule  was  listed  in  die 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  30, 
1989  (54  FR  44702)  as  item  H-4-a8 
(Sequence  No.  1042}  imder  Office  of 
Housing  in  compliance  with  Executive 
Order  12291  and  the  Regulatoiy 
Flexibility  Act. 

A  Fmding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  (7;30  a.m. 
to  5:30  p.m.)  in  the  Office  of  the  Rules 
Docket  Gerk.  Office  of  the  General 
Counsel  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW,  Washington.  DC 
20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  ths  t  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  Sta  te  or  local  government 
agencies,  or  geographic  regions;  (3)  have 
a  significant  adverse  effect  on 
competition,  employment,  investment. 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  in 
domestic  or  export  markets. 

The  Secretary  has  determined  that 
good  cause  exists  for  making  this  rule 
effective  as  soon  as  after  publication  as 


possible.  Of  particular  importance  is 
early  authorization  to  use  the  direct 
endorsement  processing  in  conjunction 
with  the  section  203(k)  rehabilitation 
loan  program.  Both  this  Department  and 
program  participants  agree  that  the 
section  203(k)  can  be  a  useful  tool  for 
the  provision  of  afTordable  housing. 
Accordingly,  this  nde  Is  being 
promulgated  with  a  30  (rather  than  60) 
day  period  for  public  comment  fai  order 
to  conjoin  the  benefits  of  Direct 
Endorsement  with  the  section  203(k) 
insuring  authority  at  the  earliest  feasible 
date.  HUD's  original  Direct  Endorsement 
Program  regulations  were  adopted  after 
notice  and  comment  rulemaking.  (The 
proposed  rule  was  published  at  47  FR 
53038.  November  24. 1982.)  The  program 
has  been  operational  for  more  than  six 
years.  Applying  these  procedures  to  the 
additional  insuring  authorities  set  out  in 
this  document  should  present  no  new 
issues  or  concerns.  The  public 
comments  received  will,  of  course,  be 
taken  into  account  in  promulgating  the 
final  rule. 

The  catalog  of  Federal  Domestic  Assistance 
program  numbers  are  14.108, 14.105  and 
14.166. 

List  of  Subjects 

24CFRPaTt200 

Administrative  practice  and 
procedure.  Claims.  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards.  Loan  programs:  housing  and 
Community  development.  Mortgage 
insurance,  Organization  and  fimctions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Minimum 
Property  Standards.  Incorporation  by 
reference. 

24  CFR  Part  203 

Home  improvement  Loan  programs. 
Housing  and  community  development. 
Mortgage  insurance.  Reporting  and 
recordkeeping.  Urban  renewaL 

Accordingly,  24  CFR  parts  200  and  203 
are  proposed  to  be  amended  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  would  be  revised  to  read  as 
follows: 

Authority:  Titles  I  and  D.  National  HoQsing 
Act  (12  use  1701-17152-18):  sec  7(d). 
Department  of  Housing  and  Urt>an 
Development  Act  (42  U.S.C.  3535(d)). 

2.  Paragraphs  (aKl).  (2).  and  (3). 
paragraphs  (b)(2|,  (5)(xi)  (A)  throi]«h  (1). 
and  paragraphs  (c)  (1)  through  (5),  and 
(c)(7)  of  i  200.163  would  be  reviaed  to 
read  as  follows: 


S  200.163    DlrKt 

(1)  Single  family  mortgage  faisurance 
loans  defined  under  sections  203(b). 
203(1).  203(k).  221(d)(2),  222.  234(c).  240 
and  245  of  the  National  Housing  Act 
would  be  eligible  for  processing  under 
this  section. 

(2)  Single  family  mortgages  insured 
under  any  of  the  programs  listed  in 
paragraph  (a)(1)  of  this  section  pursuant 
to  sections  223  (except  for  subsection 
223(a)(7)),  225,  244,  247.  or  248  of  the 
National  Housing  Act  are  not  eligible  for 
processing  under  this  section.  The 
provision  contained  in  24  CFR  221.55 
which  permits  a  builder-mortgagor  to 
sell  a  property  to  a  displaced  family  on 

a  deferred  basis  is  not  available  in  the 
Direct  Endorsement  program. 

(3)  The  Secretary  shall  publish  in  the 
Single  Family  Direct  Endorsement 
Program  handbook  a  list  of  the  mortgage 
loans  by  type  which  are  eligible  for 
Direct  Endorsement  processing  under 
this  section.  Such  listing  shall  set  forth 
with  particularity  the  required 
certifications  applicable  to  each 
mortgage  type. 

(b)*  *  * 

(2)  Guidelines  for  underwriting 
procedures.  The  Secretary  shall  publish 
guidelines  for  underwriting  procedures 
in  the  Single  Family  Direct  Endorsement 
Program  handbook.  Compliance  with 
these  guidelines  is  deemed  to  be  the 
minimum  exercise  of  due  diligence  in 
underwriting  mortgage  loans. 
•        •        •        •        • 

(xi)*  •  • 

(A)  That  the  mortgage  satisfies  the 
requirements  (as  appropriate)  of  24  CFR 
203.17,  or  the  requirements  of  S  203.17  as 
made  applicable  in  S  222.1(a),  or  the 
requirements  of  24  CFR  203.50(i).  221.5. 
221.25.  221.30.  221.32.  221.35.  or  221.40. 
and  221.45,  234.25,  or  240.16; 

(B)  That  the  mortgage  shall  be  on  real 
estate  held  in  fee  simple,  or  on  a 
leasehold  under  a  lease  for  not  less  than 
99  years  which  is  renewable,  or  under  a 
lease  which  otherwise  meets  the 
requirements  of  24  CFR  203.37.  24ai5  or 
203.37  as  made  applicable  in  §S  ZZl.l(a). 
222.1(a)  or  S  234.65; 

(C)  That  any  graduated  payment 
mortgage  meets  the  requirements 
established  under  24  CFR  203.45,  203.45 
as  made  applicable  in  \  222.1(a)  or 

S  234.75;  any  growing  equity  mortgage 
meets  the  requirements  established 
under  24  CFR  203.47  or  234.77;  and  any 

adjustable  rate  mortgage  meets  the 

requirements  established  under  24  CFR 
203^49  or  234.79: 
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(D)  That  the  property  covered  by  the 
mortgagee  meets  the  flood  plain 
requirements  set  forth  in  1 203.16a,  or 
S  3B3.16a  as  made  applicable  in 

§S  221.1(a).  222.1(a)  or  (  234.17; 

(E)  That  the  stated  mortgage  amount 
[i]  satisfies  the  requiiamwits  of 

(il  24  CFR  203.18. 203.1B>.  203.1Bb. 
203.29:  or 

{ii)  24  CFR  203.29  as  made  applicable 
in  S{  221.1(a).  221.10. 221.11.  221.2a 
221.50,  234.27,  or  S  234.49;  or 

[Hi)  2A  CFR  203.50(b).  222.3,  or  240.5; 
and 

(2)  For  a  mortgage  pven  to  refinance  a 
mortgage,  the  stated  amount  satisfies 
the  limitations  set  forth  in  paragraph 
(b)(5)(xi)(E)(i)  of  this  section,  and  any 
further  limitation  prescribed  by  the 
Secretary. 

(F)  That  the  mortgagor  has  made  the 
minimum  investment  required  by  24  CFR 
203.19,  221.50.  222.5,  or  234.28.  and  no 
prepaid  expenses  other  than  those  listed 
in  24  CFR  221.54  and  those  specifically 
approved  by  the  Secretary  were 
included  in  determining  the  mortgagor's 
minimimi  investment 

(G)  TTiat  for  a  mortgage  involving 
refinancing  to  be  insured  under  24  CFR 
221.21.  the  mortgagor,  in  addition  to 
limitations  contained  in  §§  221.10.  221.11 
and  221.20,  does  not  exceed  the 
estimated  cost  of  repair  and 
rehabilitation  and  the  amount  required 
to  refinance  the  existing  indebtedness 
secured  by  the  property. 

(H)  That  for  a  property  located  in  an 
outlying  area,  the  mortgage  meets  the 
requirements  of  24  CFR  203.18(d);  and 

(I)  That  a  mortgage  to  be  insured 
under  section  234(c)  of  the  National 
Housing  Act  meets  the  requirements  of 
24  CFR  234.59. 

(€)•*• 

(1)  That  the  mortgage  property  is 
located  in  a  community  where  the 
housing  standards  and  location  meet  the 
requirements  of  the  Secretary  as 
required  by  24  CFR  203.40.  203.43i(a).  or 
by  S  203.40  as  made  applicable  in 

S  222.1(a).  or  %  24ai(a); 

(2)  That  there  is  located  on  the 
mortgage  property  a  dwelling  unit 
designed  principally  for  residential  use 
for  not  more  than  four  families,  as 
required  by  24  CFR  203.38.  77.?.  ft,  or 
240.15.  or  by  203.38  as  made  applicable 
in  S221.1(a); 

(3)  That  the  mortgagor's  monthly 
mortgage  payments  will  not  be  in  excess 
of  his  or  her  reasonable  ability  to  pay, 
as  required  under  24  CFR  203.21. 
221.1(a),  222.1(a),  24ai(a).  or  as  required 
under  §  234.36: 

(4)  That  the  mortgagor's  income  is  and 
will  be  adequate  to  meet  the  periodic 
payments  required  for  the  mortgage 
submitted  for  insurance,  as  required 


under  24  CFR  203.33, 221.2(a),  222.1(a), 

234.56,  or  240.1(a): 

(5)  That  the  mortgagor's  general  credit 
standing  is  satisfactory,  as  required 
under  24  CFR  203.34.  or  203.34  as  made 
applicable  in  (}  221.1(a),  222.1(a), 

234.57,  or  i  24ai(a). 

(7)  In  cases  where  the  mortgaged 
property  is  subject  to — 

(i)  A  secondary  mortgage  or  loan 
made  or  insured,  or  other  secondary  lien 
held,  by  a  Federal  State  or  local 
government  agency  or  instrumentality  or 

(ii)  A  second  mortgage  held  by  a 
mortgagee  that  is  not  a  Federal,  State  or 
local  government  agency  or 
instrumentality  or 

(iii)  A  junior  (second  or  third) 
mortgage  securing  the  repayment  of 
funds  advanced  to  reduce  the 
mortgagor's  monthly  payments  on  the 
insured  mortgage  following  the  date  it  is 
insured;  that  the  applicable 
requirements  of  24  CFR  203.32  (b),  (c)  or 
(d)  as  made  applicable  in  \  221.1(a), 
222.1(a),  or  §  234.55  are  met 
***** 

3.  Paragraph  (c)(2)  of  {  200.164  would 
be  revised  to  read  as  follows: 

9200.164    Approval  of  dirset  •ndorssmerrt 
mortgafloes. 


(c)  •  •  * 

(2)  The  mortgagee,  other  than  a 
supervised  mortgagee  or  governmental 
institution,  has  a  net  wotSi,  in  assets 
acceptable  to  the  Secretary,  of  not  less 
than  $250,000. 


PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

4.  The  authority  citation  for  24  CFR 
part  203  would  continue  to  read  as 
follows: 

Authority:  Sees.  203  and  211,  National 
Housing  Act  (12  U.S.C  1709,  insb);  sec  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  In 
addition,  subpart  C  ia  also  issued  imder  sec 
230,  National  Housing  Act  (12  U.S.C  ITlSu). 

5.  Section  203.258  is  revised  to  read  as 
follows: 

S203,2M   Anunv«lon  with  or  wittiout 
rslesse  of  inort9a90f . 

The  mortgagee  may  effect  the  release 
of  a  mortgagor  from  personal  liability  oo 
a  mortgage  note  while  retaining  the 
benefits  of  insurance  under  this  part  if  it 
obtains  the  Secretary's  approval  of  a 
substitute  mortgagor  (assumptor)  who 
assumes  personal  tiability  and  agrees  to 
pay  the  owrtgage  debt  Direct 
endorsement  mortgagees  need  not 


obtain  specific  secretarial  approval  but 
may  themselves  approve  an  appropriate 
substitute  mortgagor. 

Dated  November  14, 1968. 

C  Austki  Pitts, 

Assistant  Secretory  for  Hoasing-FedeTol 
Housing  Commtsshngr. 

[FR  Doc  89-27856  Piled  ll-28-«0: 6:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

33  CFR  Parts  154, 156,  and  156 

46  CFR  Parts  32, 35,  and  39 

(CGD  es-Ktt] 

RIN2115-A066 

Marine  Vapor  Control  Systema 

agency:  Coast  Guard.  DOT. 
action:  Proposed  rule;  extension  of 
comment  period. 

SUMSIARY:  On  October  6. 1989.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (54  FR  41366)  proposing  to 
adopt  new  regulations  for  the  safe 
design  installation,  and  operation  of 
marine  vapor  control  systems.  Because 
of  requests  for  additional  time  to 
comment  on  the  proposed  rulemaking, 
the  comment  period  is  being  extended 
for  42  additional  days. . 
DATE:  Comments  must  be  received  on  or 
before  January  2, 1990. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA-2/3eOO} 
(CGD  88-102),  U.S.  Coast  Guard,  2100 
Second  St.  SW.,  Washington.  DC  20593- 
0001,  (202)  267-1477.  Comments  may 
also  be  deUvered  to  and  will  be 
available  for  inspection  and  copying  at 
the  Marine  Safety  Council,  room  3800. 
U.S.  Coast  Guard.  2100  Second  Street 
SW.,  Washington,  DC  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lieutenant  Commander  Robert  H.  Fitch. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection  (G-MTH-1), 
room  1214,  (202)  267-1217.  between  7 
a.m.  and  3:30  pjn..  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  MFORMATKM:  The 

notice  of  proposed  rulemaking  published 
on  October  6, 1989,  invited  and 
encouraged  interested  persons  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments  by  November  20, 1989. 
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Several  persons  requested  additional 
time  to  prepare  comments,  citing  the 
difficulty  in  preparing  meaningful 
responses  within  the  original  45  day 
comment  period.  Because  of  these 
requests,  the  comment  period  is 
extended  for  42  additional  days  until 
January  2, 1990. 

Comments  should  include  the  name 
and  address  of  the  person  making  them, 
identify  this  notice  (CGD  8ft-102)  and 
the  specific  section  of  the  proposal  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  If  an 
acknowledgment  is  desired,  a  stamped 
self-addressed  post  card  or  envelope 
should  be  enclosed.  The  rules  as 
proposed  may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  Hnal  action  is  taken  on  this 
proposal. 

Dated:  November  20, 1989. 
I-D.  Sipes, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(FR  Doc.  89-27591  Filed  11-22-89;  8:45  am] 

BIUJNQ  COOC  4t10-14-« 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  591 
[Docket  No.  8»-5;  Notice  3] 
RIN  2127-AOOO 

Importation  of  Motor  Vehicles  and 
Equipment  Subject  to  Federal  Safety, 
Bumper,  and  Theft  Prevention 
Standards 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  purpose  of  this  notice  is 
to  propose  amendments  to  the  recently 
adopted  regulation  of  the  National 
Highway  Traffic  Safety  Administration 
governing  importation  of  motor  vehicles 
and  eqiiipment  subject  to  the  Federal 
motor  vehicle  safety  standards.  The  first 
amendment  would  add  the  agency's 
bumper  and  theft  prevention  standards 
to  those  Federal  standards  for  which 
conformity  is  necessary  for  permanent 
importation  of  a  motor  vehicle  Into  the 
United  States.  Although  conformity  of 
imported  cars  with  these  standards  is 
required  by  statute,  current  importation 
regulations  have  never  been  amended  to 
include  them.  The  second  amendment 
would  extend  coverage  of  the  bond 
required  by  NHTSA  for  a  demonstration 
of  conformity  with  the  safety  standards. 


to  vehicles  imported  between  January 
31, 1990,  and  October  31, 199Z  by 
importers  who  owned  the  vehicle  as  of 
October  31, 1988,  and  whose  assigned 
place  of  employment  was  outside  the 
U.S.  at  times  from  that  date  until  the 
time  of  ijnportation.  This  bond  would 
supersede  the  current  equivalent 
Customs  bond.  The  third  amendment 
would  specify  the  terms  and  conditions 
of  the  two  NHTSA  bonds.  The  final 
amendment  proposes  procedures  for  . 
submitting  petitions  for  remission  and 
mitigation  of  bond  forfeitiire. 
DATES:  The  comment  closing  date  for 
the  proposal  is  December  29, 1989.  The 
effective  date  of  the  fmal  rule  will  be 
January  31. 1990. 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number  of 
this  notice  and  be  submitted  to:  Docket 
Section,  room  5109,  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  (Docket  hours  are  from  8  a.m.  to  4 
p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson.  Office  of  Chief  Counsel, 
NHTSA,  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  On 

October  31. 1988,  the  President  signed 
Public  Law  100-562,  the  Imported 
Vehicle  Safety  Compliance  Act  of  1988 
("the  1988  Act").  A  notice  of  proposed 
rulemaking  to  establish  part  591  was 
published  on  April  25, 1989  (54  FR 
17772],  and  a  fmal  rule  on  September  29, 
1989  (54  FR  40069].  As  the  notices  stated, 
the  1988  Act  amends  those  provisions  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  ("the  Vehicle  Safety 
Act")  that  relate  to  the  importation  of 
motor  vehicles  subject  to  the  Federal 
motor  vehicle  safety  standards  (section 
108(b),  15  U.S.C.  1397(b)).  The 
importation  of  motor  vehicles  subject  to 
the  Federal  motor  vehicle  bumper 
standard  (15  U.S.C.  1916),  and  the 
Federal  motor  vehicle  theft  prevention 
standard  (15  U.S.C.  601)  was  not 
included  in  these  changes.  Importation 
of  passenger  motor  vehicles  subject  to 
the  bumper  standard  is  to  be  governed 
by  joint  regulations  of  both  NHTSA  and 
the  Secretary  of  the  Treasury  (15  U.S.C. 
1916(b)(3)).  under  terms  and  conditions 
(including  the  furnishing  of  a  bond) 
sufficient  to  ensure  conformance,  or 
exported  or  abandoned  to  the  United 
States.  Importation  of  vehicles  and 
equipment  subject  to  the  theft 
prevention  standard  is  flatly  prohibited 
unless  vehicles  and  equipment  conform 
at  time  of  entry.  In  reviewing  agency 
programs.  NHTSA  and  Customs  have 
agreed  that  regulatory  simplicity 
requires  that  all  vehicles  subject  to 
NHTSA's  standards  should  be  imported 
pursuant  to  a  NHTSA  regulation. 


The  Federal  Bumper  Standard 

Title  I  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C.  1901  et  seq.)  was  enacted  in  1972, 
and  required  NHTSA  to  promulgate 
bumper  standards  applicable  to  all 
passenger  motor  vehicles  imported  into 
the  United  States.  In  implementation  of 
this  requirement,  NHTSA  issued  49  CFR 
Part  581,  Bumper  Standard,  effective 
September  1, 1978.  The  importation 
provisions  in  the  Cost  Savings  Act  for 
vehicles  subject  to  the  bumper 
standards  were  substantially  similar  to ' 
those  for  vehicles  subject  to  the  safety 
standards.  No  standard  was  to  apply  to 
a  vehicle  intended  solely  for  export  and 
so  labeled  or  tagged.  No  person  was  to 
import  a  passenger  motor  vehicle 
manufactured  on  or  after  the  effective 
date  of  a  bumper  standard  unless  it  was 
in  conformity  with  such  a  standard. 
However,  it  could  be  admitted  under  the 
joint  regulations  of  the  Secretaries  of 
Treasury  and  Transportation  under  such 
terms  and  conditions  (including  the 
furnishing  of  a  bond)  as  appeared 
appropriate  to  ensure  conformity,  or 
exportation  or  abandonment  to  the 
United  States.  The  joint  regulations 
could  also  provide  for  the  "importation" 
(as  contrasted  with  the  "temporary 
importation"  allowed  by  the  Vehicle 
Safety  Act]  of  any  passenger  motor 
vehicle  after  its  first  purchase  for 
purposes  other  than  resale. 

However,  the  joint  regulation  that 
applied  to  the  importation  of  vehicles 
subject  to  the  Federal  safety  standards, 
19  CFR  12.80,  was  never  amended  to 
incorporate  the  bumper  standard, 
although  NHTSA  enforced  it  as  part  of 
its  importation  compliance  procedures. 
With  the  advent  of  NHTSA's  own 
vehicle  importation  regulation,  49  CFR 
part  591.  this  notice  proposes  to  add 
bumper  standard  importation 
requirements  to  the  declarations 
required  for  entry,  and  to  amend  the 
bond  provisions  to  include  compliance 
with  the  bumper  standard.  To  fulfill  the 
statutory  requirement  for  joint  issuance, 
NHTSA  has  consulted  with  the  Customs 
Service  on  this  proposed  amendment, 
and  the  final  rule  will  be  joindy  issued 
under  the  authority  of  both  regulatory 
agencies. 

The  bumper  declarations  and 
requirements  are  virtually  identical  with 
those  required  for  the  safety  standards. 
There  is  one  exception,  however, 
NHTSA  has  interpreted  die  1988  Act  as 
requiring  a  showing  of  total  compliance 
with  the  safety  standards,  or 
exportation  or  abandonment  of  the 
motor  vehicle  to  the  United  States. 
NHTSA  doeft  not  read  the  Cost  Savings 


II 
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Act  as  imposing  the  same  punishment  in 
the  absence  of  such  a  showing  regarding 
the  bumper  standard.  Therefore,  in  the 
event  that  a  passenger  motor  vehicle 
demonstrates  compliance  with  the 
safety  standards,  but  not  the  bumper 
standard,  the  agency  may  choose  to  levy 
a  penalty  upon  the  bond  instead  of 
demanding  export  or  abandonment  of 
the  vehicle,  if  the  facts  appear  to  justify 
it. 

The  Theft  Prevention  Standard 

Tide  VI  of  die  Cost  Savings  Act  (15 
U.S.C.  et  seq.)  requires  NHTSA  to  issue 
a  vehicle  theft  prevention  standard  that 
applies  to  "covered  major  parts  which 
are  installed  by  manufacturers  into 
passenger  motor  vehicles  in  lines 
designated  *  *  *  as  high  theft  lines", 
and  the  major  replacement  parts  for 
those  major  parts.  In  implementation  of 
this  requirement,  NHTSA  issued  49  CFR 
Part  541,  Federal  Motor  Vehicle  Theft 
Prevention  Standard,  effective  April  24. 
1986.  Conformance  with  this  standard 
requires  the  marking  of  certain  original 
and  replacement  parts  in  the  maimer 
specified  in  the  standard  Unlike  the 
statutory  importation  requirements  for 
safety  and  bumper  standards,  tide  VI 
contains  a  flat  prohibition  against  the 
importation  of  vehicles  and  parts  which 
are  subject  to  the  theft  prevention 
standard,  but  are  not  marked  in 
accordance  with  it  Therefore,  vehicles 
and  parts  covered  by  the  theft 
prevention  standard  must  comply  before 
their  importation  into  the  United  States, 
whether  the  marking  is  affixed  by  the 
importer,  or  original  manufacturer.  In 
terms  of  part  591,  this  means  that  an 
importer  must  declare  that  his  vehicle 
meets  the  theft  prevention  standard, 
even  if  it  is  accompanied  by  a 
declaration  of  nonconformance  with  the 
safety  and  bumper  standards.  If.  in  the 
first  instance,  the  vehicle  does  not  meet 
the  theft  prevention  standard,  it  will  not 
be  allowed  entry  under  bond  or 
otherwise  for  the  eventual  production  of 
a  conformity  statement.  Admission 
under  a  false  declaration  may  constitute 
a  violation  of  the  regulations  of  the 
Customs  Service,  and  result  in  seizure  of 
the  vehicle. 

This  notice  proposes  appropriate 
changes  in  the  language  of  the 
declarations,  and  also  proposes  a  new 
§  591.5{k)  that  would  apply  to 
replacement  parts.  It  would  require  a 
declaration  of  conformity  with  the  theft 
prevention  standard  by  the  importer  of 
any  major  part  covered  by  the  standard. 

Bonds  for  Those  Eligible  To  Import 
Under  Present  Regulation 

Under  certain  circumstances-  and  for 


a  limited  time,  section  108(g)  of  the 
Vehicle  Safety  Act  permits  a 
nonresident  (including  any  member  of 
the  Armed  Forces)  to  continue  to  import 
a  vehicle  under  the  present  regulation, 
that  is,  the  Administrator  need  not  have 
made  a  determination  that  it  is  capable 
of  conformance,  and  conformance  work 
need  not  be  performed  by  a  registered 
importer.  This  exception  applies  to  a 
single  vehicle  imported,  for  personal  use 
and  not  for  resale,  between  January  31, 
1990,  and  October  31, 1992,  by  an 
individual  whose  assigned  place  of 
employment  was  outside  the  United 
States  for  the  total  period  between 
October  31, 1988.  and  the  date  of 
importation,  provided  that  the  vehicle 
was  acquired  (or  was  subject  to  a 
binding  contract  to  acquire)  before 
October  31. 1988,  and  that  the  individual 
has  not  previously  imported  a 
nonconforming  motor  vehicle. 
Importation  under  this  amendment  is 
reflected  in  9  591.5(g). 

NHTSA  had  initially  assumed  that 
importation  of  vehicles  under  this 
category  would  continue  to  be  covered 
by  the  present  Customs  bond  under  19 
CFR  12.80.  in  diat  die  1988  Act 
specifically  allows  importation  under 
the  present  requirements  from  January 
31. 1990.  to  October  31, 1992.  However. 
NHTSA  and  Customs  have  agreed  that 
as  of  January  31. 1990,  all  bonds  given 
for  conformance  with  the  safety 
standards  should  be  those  of  N^HTSA. 
Therefore,  appropriate  inclusory 
language  is  proposed  in  this  notice. 

Conditions  of  the  Conformance  Bond 

In  its  response  to  the  proposal  of  part 
591,  General  Motors  commented  that 
part  591  did  not  state  the  conditions  of 
the  bond.  With  the  determination  by 
Customs  and  NHTSA  dial  the  bond  will 
be  that  of  NHTSA,  it  is  now  possible  for 
this  agency  to  propose  those  conditions. 
In  general,  they  would  include  the  acts 
that  the  statue  requires  importers  or 
registered  importers  to  perform  after 
entry  of  a  vehicle  and  before  its  release. 
The  bond  is  given  to  secure 
compliance  with  the  Federal  motor 
vehicle  safety  standards,  and,  if  the 
vehicle  has  been  imported  under  section 
108(c)  of  the  Vehicle  Safety  Act,  no 
mitigation  of  the  bond  is  contemplated 
for  vehicles  that  appear  to  conform  only 
partially  with  the  safety  standards.  If 
full  conformance  widi  the  safey 
standards  is  not  achieved,  the  vehicle 
must  be  exported,  or  abandoned  to  the 
United  States.  If  none  of  these  actions 
occur,  the  btmd  is  forfeited.  If  a  vehicle 
has  been  brought  into  full  conformance 
with  the  safety  standards,  but  not  the 
bumper  standard,  NHTSA  may  not 


demand  export  or  abandonment,  but 
only  a  partial  forfeiture  of  the  bond.  This 
differs  from  the  practice  under  the 
present  bond  (in  effect  until  January  31, 
1990).  which  will  continue  until  October 
31. 1992,  for  vehicles  imported  pursuant 
to  section  108(g).  Under  this  conditi<Hi, 
the  principal  submits  a  statement 
identifying  the  conforming  party,  and 
discussing  the  nature  and  extent  of  the 
work  performed  in  the  conformance 
prxxxsa,  v.  1  thin  120  days  aitet  entry  (or 
longer,  if  the  Administrator  allows  it).  It 
has  been  the  practice  of  Customs  to 
release  vehicles  under  a  partial 
forfeiture  of  the  bond  when  cont|dete 
compliance  has  not  been  documented, 
and  the  vehicle  has  not  been  returned 
for  export.  A  further  condition  of  the 
bond  for  vehicles  imported  pursuant  to 
section  108(c)  is  that  the  principal  wonld 
make  the  vehicle  available  for 
inspection  upon  demand  by  NHTSA. 
and  would  not  release  it  from  custody 
before  30  days  had  passed  after  its 
submission  of  conformance  certification 
to  NHTSA.  A  further  condition  of  the 
bond  for  vehicles  imported  pursuant  to 
section  108(g]  is  that  the  principal  would 
not  sell  the  vehicle,  or  offer  it  for  sale, 
until  a  statement  had  been  issued  by 
NHTSA  that  it  was  acceptable  to  do  so. 

These  conditions  are  now  set  forth  in 
proposed  §  591.8  (f)  and  (g).  The  bond 
that  would  apply  to  importers  of 
vehicles  pursuant  to  section  108(c)  of  the 
Act  is  depicted  at  Appendix  A.  The 
bond  that  would  apply  to  importers  of 
vehicles  pursuant  to  section  106(g)  is 
depicted  at  Appendix  B. 

Petitions  for  Rembsion  or  Mitigatkin 

In  the  event  a  bond  is  forfeited,  a 
principal  and/or  surety  may  petition  the 
Administrator  for  remission  of  the 
forfeiture.  If  the  Administrator  finds  that 
all  conditions  of  the  bond  have  been,  in 
fact,  fulfilled,  the  forfeiture  is  remitted. 

A  petition  may  also  be  submitted  for 
mitigation  of  the  forfeitiire.  However, 
given  the  intent  of  the  1988  Act  that  the 
Federal  motor  vehicle  safety  standards 
be  enforced  more  strictly  than  before. 
the  agency  has  concluded  that 
mitigation  of  forfeiture  is  inappropriate 
if  a  vehicle  has  been  imported  pursuant 
to  new  section  108(c)  of  the  Vehicle 
Safety  Act,  and  is  not  brought  into 
compliance  with  all  safety  standards. 
Arguably,  failure  to  conform  should 
occur  infrequently  in  the  future.  This  is 
because  a  vehicle  will  not  be  admitted 
unless  the  agency  has  determined  that  it 
is  capable  of  conformance,  and  the 
conformance  work  will  be  performed  by 


4^1  or. 
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those  who  have  registered  with  NHTSA 
88  undertaking  to  provide  certifications 
that  vehicles  have  been  brought  into 
conformity. 

This  restriction  would  not  apply  to 
importers  of  vehicles  imder  section 
section  108(g].  Vehicles  imported 
pursuant  to  this  provision  are  exempt 
from  eligibility  determinations  and  need 
not  be  conformed  by  registered 
importers.  If  these  vehicles  fail  to 
comply  fully  with  the  standards,  and  are 
not  exported  or  abandoned,  the  bond 
would  be  forfeit,  but  the  Administrator 
would  entertain  petitions  for  mitigation, 
just  as  the  Customs  Service  does  under 
the  existing  regulations. 

Nor  would  the  restriction  apply  to 
either  category  of  importer  if  the 
condition  of  the  bond  that  is  not  met 
relates  to  compliance  with  part  581,  the 
Federal  bumper  standard.  The  primary 
purpose  of  this  standard  is  the 
preservation  of  property,  rather  than  the 
prevention  of  deaths  and  injuries.  The 
fact  that  Congress  draws  a  distinction  is 
found  in  the  permissive  authority  of  the 
two  Secretaries  that  allows  importation 
of  used  passenger  motor  vehicles 
whether  or  not  they  comply  with  the 
bumper  standard  [15  U.S.C.  1916(b)(4)), 
but  forbids  the  importation  of  vehicles 
that  do  not  comply  with  safety 
standards  unless  the  vehicles  are 
brought  into  compliance  with  them. 

These  provisions  are  proposed  as 
S  591.9. 

Impacts 

NHTSA  has  considered  the  impacts  of 
this  proposed  rule,  and  has  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  "Federal 
Regulation".  It  is  intended  to  formalize 
existing  statutory  obligations  of 
importers  of  motor  vehicles  not 
originally  manufactured  to  comply  with 
the  Federal  bumper  standard,  and  to 
ensure  that  motor  vehicles  comply  with 
the  Federal  theft  prevention  standard 
before  their  entry  into  the  United  States. 
It  is  not  signiBcant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  Less  than  3,000  motor 
vehicles  a  year  are  currently  imported, 
and  it  is  anticipated  that  this  number 
will  not  increase.  There  is  no  substantial 
impact  upon  a  major  transportation 
safety  program,  and  the  action  does  not 
involve  any  substantial  public  interest 
or  controversy.  There  is  no  substantial 
effect  on  state  and  local  governments. 
The  impact  upon  the  Federal 
government  is  that  the  bonding 
obligation  of  the  U.S.  Customs  Service 
with  respect  to  motor  vehicle 
compliance  with  Federal  standards  is 
transferred  to  the  Department  of 
Transportation. 


The  agency  has  also  considered  the 
effects  of  this  proposed  rule  in  relation 
to  the  Regulatory  Flexibility  Act.  I 
certify  that  this  proposal  would  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Because  importers  of  vehicles  that  do 
not  conform  to  the  Federal  motor  vehicle 
safety  standards  currently  must  post 
conformance  bonds  of  up  to  300%  of  the 
entered  value  of  the  vehicle,  the 
proposal  that  they  pay  a  bond  of  only 
150%  of  such  value  should  result  in  a 
lesser  economic  impact  upon  vehicle 
importers.  Further,  small  organizations 
and  governmental  jurisdictions  would 
not  be  significantly  affected  as  they  are 
not  generally  importers  and  purchasers 
of  nonconforming  motor  vehicles. 

NHTSA  has  analyzed  this  proposal 
for  purposes  of  the  National 
Environmental  Policy  Act.  The  proposal 
would  not  have  a  significant  effect  upon 
the  environment  because  it  is 
anticipated  that  the  annual  volume  of 
motor  vehicles  imported  under  the  rule 
would  not  vary  significantly  from  that 
existing  before  promulgation  of  the  rule. 

The  declaration  and  bond 
requirements  in  this  rule  are  considered 
to  be  information  collection 
requirements,  as  that  term  is  deffned  by 
the  Office  of  Management  and  Budget 
(0MB)  in  5  CFR  part  1320.  Although  they 
are  modifications  of  declarations 
presently  existing  in  agency  form  HS-7, 
the  declarations  have  been  submitted  to 
0MB  for  its  approval,  pursuant  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
They  will  become  effective  upon 
approval  by  OMB. 

The  agency  has  analyzed  the  proposal 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  "Federalism",  and  has  determined 
that  the  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  591 

Imports,  motor  vehicle  safety,  motor 
vehicles. 

In  consideration  of  the  foregoing,  title 
49  Code  of  Federal  Regulations  part  591 
would  be  revised  as  follows: 

1.  The  authority  citation  would  be 
revised  to  read: 

Authority:  Pub.  L  100-562, 15  U.S.C.1401, 
1407, 1912. 1916.  2022,  2027;  delegations  of 
authority  at  49  CFR  1.50  and  501.& 

2.  The  title  of  part  591  would  be 
revised  to  read: 


PART  591— IMPORTATION  OF 
VEHICLES  AND  EQUIPMENT  SUBJECT 
TO  FEDERAL  SAFETY.  BUMPER,  AND 
THEFT  PREVENTION  STANDARDS 

3.  In  the  table  of  contents,  under  the 
section  heading  "Sec",  new  §S  591.8 
and  591.9  would  be  added  to  read: 

Sec 

591.8  Conformance  bond  and  conditions. 

591.9  Petitions  for  remission  or  mitigation  of 
forfeiture. 

4.  Sections  591.1,  591.2,  and  591.3 
would  be  revised  to  read: 

9591.1    ScOfM. 

This  part  establishes  procedures 
governing  the  importation  of  motor 
vehicles  and  motor  vehicle  equipment 
subject  to  the  Federal  motor  vehicle 
safety,  bumper,  and  theft  prevention 
standards. 

S  591.2    Purpose. 

The  purpose  of  this  part  is  to  ensure 
that  motor  vehicles  and  motor  vehicle 
equipment  permanently  imported  into 
the  United  States  conform  with  theft 
prevention  standards  issued  under  part 
541  of  this  chapter  and  that  they 
conform  with,  or  are  brought  into 
conformity  with,  all  applicable  Federal 
motor  vehicle  safety  standards  issued 
under  part  571  of  this  chapter  and 
bumper  standards  issued  under  part  581 
of  this  chapter.  The  purpose  of  this  part 
is  also  to  ensure  that  nonconforming 
vehicles  and  equipment  items  imported 
on  a  temporary  basis  are  ultimately 
either  exported  or  abandoned  to  the 
United  States. 

S  591.3    AppUcabllity. 

This  part  applies  to  any  person 
offering  a  motor  vehicle  or  item  of  motor 
vehicle  equipment  for  importation  into 
the  United  States. 

5.  The  introductory  text  of  S  591.4 
would  be  revised  to  read: 

{591.4    Definitions. 

All  terms  used  in  this  part  that  are 
deffned  in  section  102  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1391),  and  section  2  and  section 
601  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  (15  U.S.C.  1901 
and  2021),  are  used  as  deflned  in  the 
Acts,  except  that  the  term  "model  year" 
is  used  as  defined  in  part  593  of  this 
chapter. 
•        •       «        •        • 

6.  The  introductory  text  of  §  591.5  and 
paragraphs  (a),  (b),  and  (c)  would  be 
revised  to  read: 
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f  591.5    Deciarationa  required  for 
importation. 

No  person  shall  import  a  motor 
vehicle  or  item  of  motor  vehicle 
equipment  into  the  United  States  unless, 
at  the  time  it  is  offered  for  importation, 
its  importer  files  a  declaration,  in 
duplicate,  which  declares  one  of  the 
following: 

(a)(1)  The  vehicle  was  not 
manufactured  primarily  for  use  on  the 
public  roads  and  thus  is  not  a  motor 
vehicle  subject  to  the  Federal  motor 
vehicle  safety,  bumper,  and  theft 
prevention  standards;  or 

(2)  The  equipment  item  is  not  a 
system,  part,  or  component  of  a  motor 
vehicle  and  thus  is  not  an  item  of  motor 
vehicle  equipment  subject  to  the  Federal 
motor  vehicle  safety,  bumper,  and  theft 
prevention  standards. 

(b)  The  vehicle  or  equipment  item 
conforms  with  all  applicable  safety 
standards  (or  the  vehicle  does  not 
conform  solely  because  readily 
attachable  equipment  items  which  will 
be  attached  to  it  before  it  is  offered  for 
sale  to  the  first  purchaser  for  purposes 
other  than  resale  are  not  attached),  and 
bumper  and  theft  prevention  standards, 
and  bears  a  certification  label  or  tag  to 
that  effect  permanently  affixed  by  the 
original  manufacturer  to  the  vehicle,  or 
to  the  equipment  item  or  its  delivery 
container,  in  accordance  with,  as 
applicable,  parts  541,  555,  567,  568,  and 
581,  or  part  571  (for  certain  equipment 
items)  of  this  chapter. 

(c)  The  vehicle  or  equipment  item 
does  not  comply  with  all  applicable 
Federal  motor  vehicle  safety,  bumper, 
and  theft  prevention  standards,  but  is 
intended  solely  for  export,  and  the 
vehicle  or  equipment  item,  and  the 
outside  of  the  container  of  the 
equipment  item,  if  any,  bears  a  label  or 
tag  to  that  effect. 

§591.5    [Amendedl 

7.  The  introductory  text  of  S  591.5(d) 
would  be  revised  to  read: 

***** 

(d)  The  vehicle  does  not  conform  with 
all  applicable  Federal  motor  vehicle 
safety,  bumper,  and  theft  prevention 
standards,  but  the  importer  is  eligible  to 
import  it  because: 
***** 

$591.5    [Amended] 

8.  Section  591.5(e]  would  be  revised  to 

read: 

•        •        •     •   •        • 

(e)  The  vehicle  or  equipment  item 
requires  further  manufacturing 
operations  to  perform  its  intended 
function,  other  than  the  addition  of 
readily  attachable  equipment  items  such 
as  mirrors,  wipers,  or  tire  and  rim 


assemblies,  or  minor  finishing 
operations  such  as  painting,  and  any 
part  of  such  vehicle  that  is  required  to 
be  marked  by  part  541  of  this  chapter  is 
marked  in  accordance  with  that  part, 
and  upon  completion  of  such  further 
manufacturing  operations  such  vehicle 
or  equipment  item  will  comply  with  all 
applicable  Federal  motor  vehicle  safety, 
bumber,  and  theft  prevention  standards. 
***** 

§591.5    [Amended] 

9.  In  S  591.5,  the  introductory  text  of 
paragraph  (f)  and  paragraph  (0(1)  would 

be  revised  to  read: 

***** 

(f)  The  vehicle  does  not  conform  with 
all  applicable  Federal  motor  vehicle 
safety  and  bumper  standards  (but  does 
conform  with  all  applicable  Federal 
theft  prevention  standards),  but  the 
importer  is  eligible  to  import  it  because: 

(1)  The  importer  has  furnished  a  bond, 
which  is  attached  to  the  declaration,  in 
an  amount  equal  to  150%  of  the  entered 
value  of  the  vehicle  as  determined  by 
the  Secretary  of  the  Treasury,  containing 
the  terms  and  conditions  specified  in 
9  591.8;  and 


§591.5    [Amended] 

10.  The  introductory  text  of  9  591.5(g) 
would  be  revised  to  read: 

***** 

(g)  The  vehicle  does  not  conform  with 
all  applicable  Federal  motor  vehicle 
safety  and  bumper  standards  (but  it 
does  conform  with  all  applicable 
Federal  theft  prevention,  standards),  but 
the  importer  is  eligible  to  import  it 
because: 


§591.5    [Amendedl 

11.  In  9  591.5(g),  new  paragraphs 
(gK5).  (g)(6),  and  (g)(7)  would  be  added 
to  read: 


(g)  •  *  * 

(5)  The  importer  has  furnished  a  bond, 

which  is  attached  to  the  declaration,  in 
an  amount  equal  to  150%  of  the  entered 
value  of  the  vehicle  as  determined  by 
the  Secretary  of  the  Treasury,  containing 
the  terms  and  conditions  speciffed  in 
9  591.8; 

(6)  The  vehicle  was  not  manufactured 
in  conformity  with  all  applicable  safety 
and  bumper  standards,  but  it  has  been 
or  will  be  brought  into  conformity; 
furthermore,  within  120  days  after  entry 
or  such  additional  time  not  to  exceed 
180  days  after  entry  as  the 
Administrator  may  allow,  the  importer 
will  submit  a  true  and  complete 
statement  to  the  Administrator, 
identifying  the  manufacturer,  contractor. 


or  other  person  who  has  brought  the 
vehicle  into  conformity,  describing  the 
exact  nature  and  extent  of  the  work 
performed,  and  certifying  that  the 
vehicle  or  equipment  item  has  been 
brought  into  conformity;  and 

(7)  The  importer  will  not  sell  the 
vehicle,  or  offer  it  for  sale,  until  the 
Administrator  issues  a  statement  that 
the  conditions  of  the  bond  required  by 
9  591.6(c)  have  been  satisfied. 

§591.5    (Amended] 

***** 

12.  The  introductory  text  of  9  591.5(h) 
would  be  revised  to  read: 
***** 

(h)  The  vehicle  does  not  conform  with 
all  applicable  Federal  motor  vehicle 
safety,  bumper,  and  theft  prevention 
standards,  but  the  importer  is  eligible  to 
import  it  because: 


§591.5    [Amended] 

13.  Section  59l.5(i)(2)  would  be 
revised  to  read: 
***** 

(t)(2)  The  equipment  item  was 
manufactured  on  a  date  when  no 
applicable  safety  or  theft  prevention 
standard  was  in  effect. 

§591.5    [Amended] 

***** 

14.  The  introductory  text  of  9  591.5(j) 
would  be  revised  to  read: 
***** 

(j)  The  vehicle  or  equipment  item  does 
not  conform  with  all  applicable  Federal 
motor  vehicle  safety,  bumper,  and  theft 
prevention  standards,  but  it  being 
imported  solely  for  the  purpose  of: 

§591.5    [AmwKJed] 

15.  A  new  9  591.5(k)  would  be  added 
to  read: 

•        *        •        *        • 

(k)  The  equipment  item  is  subject  to 
the  theft  prevention  standard,  and  is 
marked  in  accordance  with  the 
requirements  of  part  541  of  this  chapter. 


§591.6    [Amended] 
16.  Section  591.6(c)  would  be  revised 

to  read: 

***** 

(c)  A  declaration  made  pursuant  to 
9  591.5(f)  of  9  591.5(g)  shall  be 
accompanied  by  a  bond  in  the  form 
shown  in  Appendix  A  or  Appendix  B  of 
this  part,  respectively,  in  an  amount 
equal  to  150%  of  the  entered  value  of  the 
vehicle  as  determined  by  the  Secretary 
of  the  Treasury  for  the  conformance  of 
the  vehicle  with  all  applicable  Federal 
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motor  vehicle  safety  and  bumper 
standards,  or,  if  conformance  with  the 
safety  standards  is  not  achieved,  for  the 
delivery  of  such  vehicle  to  the  Secretary 
of  the  Treasury  for  export  at  no  cost  to 
the  United  States,  or  for  its 
abandonment. 

17.  New  SS  591.8  and  591.9  would  be 
added  to  read: 

{591.8    ConfomMHK*  bond  and 
conditions. 

(a)  The  bond  required  under  (  591.6(c) 
for  importation  of  a  vehicle  not 
originally  manufactured  to  conform  with 
all  applicable  standards  issued  under 
part  571  and  part  581  of  this  chapter 
shall  cover  only  one  motor  vehicle,  and 
shall  be  in  an  amount  equal  to  150%  of 
the  entered  value  of  the  vehicle,  as 
determined  by  the  U.S.  Customs  Service. 

(b)  The  principal  on  the  bond  shall  be 
the  importer  of  the  vehicle. 

(c)  The  surety  on  the  bond  shall 
possess  a  certi^cate  of  authority  to 
underwrite  Federal  bonds.  (See  list  of 
certificated  sureties  at  54  FR  27800.  June 
30. 1989). 

(d)  In  consideration  of  the  release 
from  the  custody  of  the  U.S.  Customs 
Service  or  the  withdrawn  from  a 
Customs  bonded  warehouse  into  the 
commerce  of,  or  for  consumption  in,  the 
United  States,  of  a  motor  vehicle  not 
originally  manufactured  to  conform  to 
all  applicable  standards  issued  under 
part  571  and  581  of  this  chapter,  the 
obligors  (principal  and  surety)  shall 
agree  to  the  following  conditions  of  the 
bond: 

ri)  To  have  such  vehicle  brought  into 
conformity  with  all  applicable  standards 
issued  under  part  571  and  part  581  of 
this  chapter  within  120  days  after  the 
date  of  entry; 

(2) 

(i)  In  the  case  of  a  vehicle  imported 
pursuant  to  S  591.5(f),  to  file  (or  if  not  a 
Registered  Importer,  to  cause  the 
Registered  Importer  of  the  vehicle  to 
file]  with  the  Administrator,  a  certificate 
that  the  vehicle  complies  with  each 
Federal  motor  vehicle  safety  and 
bumper  standard  in  the  year  that  the 
vehicle  was  manufactured  and  which 
applies  in  such  year  to  the  vehicle;  or 

(ii)  In  the  case  of  a  vehicle  imported 
pursuant  to  §  591. 5(g],  to  submit  a  true 
and  complete  statement  to  the 
Administrator,  idenifying  the 
manufacturer,  contractor,  or  other 
person  who  has  brought  the  vehicle  into 
conformity,  describing  the  exact  nature 
and  extent  of  the  work  performed,  and 
certifying  ttiat  the  vehicle  has  been 
brought  into  conformity  with  each 
Federal  motor  vehicle  safety  and 
bumper  standard  in  the  year  that  such 


vehicle  was  manufactured  and  which 
applies  in  such  year  to  the  vehicle. 

(3)  In  the  case  of  a  Registered 
Importer,  not  to  release  custody  of  the 
vehicle  to  any  person  for  license  or 
registration  for  use  on  public  roads, 
streets,  or  highways,  or  license  or 
register  the  vehicle  from  the  date  of 
entry  until  30  calendar  days  after  it  has 
certified  compUance  of  the  vehicle  to  the 
Administrator,  unless  the  Administrator 
has  notified  the  principal  before  30 
calendar  days  that  (s)he  has  accepted 
such  certification,  and  that  the  vehicle 
and  bond  may  be  released,  except  that 
the  vehicle  shall  not  be  released  if  the 
principal  has  received  written  notice 
from  the  Administrator  that  an 
inspection  of  the  vehicle  will  be 
required,  or  that  there  is  reason  to 
believe  that  such  certification  is  false  or 
contains  a  misrepresentation; 

(4)  In  the  case  of  a  Registered 
Importer,  to  cause  the  vehicle  to  be 
available  for  inspection,  if  the  principal 
has  received  written  notice  from  the 
Administrator  that  an  inspection  is 
required. 

(5)  In  the  case  of  a  Registered 
Importer,  not  to  release  the  vehicle  until 
the  Administrator  is  satisfied  with  the 
certification  and  any  modification 
thereof,  if  the  principal  has  received 
written  notice  from  the  Administrator 
that  there  is  reason  to  believe  that  the 
certificate  is  false  or  contains  a 
misrepresentation. 

(6)  If  the  principal  has  received 
written  notice  from  the  Administrator 
tha  the  vehicle  has  been  found  not  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards,  and 
written  demand  that  the  vehicle  be 
abandoned  to  the  United  States,  or 
delivered  to  the  Secretary  of  the 
Treasury  for  export  (at  no  cost  to  the 
United  States),  to  abandon  the  vehicle 
to  the  United  States,  or  to  deliver  the 
vehicle,  or  cause  the  vehicle  to  be 
delivered  to,  the  custody  of  the  District 
Director  of  Customs  of  the  port  of  entry 
listed  above,  or  to  any  other  port  of 
entry,  and  to  execute  all  documents 
necessary  for  exportation  of  the  vehicle 
from  the  United  States,  at  no  cost  to  the 
United  States;  or  in  default  of 
abandonment  or  redehvery  after  proper 
notice  by  the  Administrator  to  the 
principal,  to  pay  the  Administrator  the 
amount  of  the  bond. 

(e)  If  the  principal  defaults  on  the 
obligation  of  paragraph  (d)(6)  of  this 
section,  to  abandon  the  vehicle  to  the 
United  States  or  to  redeliver  the  vehicle 
to  the  custody  of  a  District  Director  of 
Customs  and  to  execute  all  documents 
necessary  for  its  exportation,  die 
obligors  shall  pay  to  the  Administrator 


the  amount  of  the  bond  given  imder  the 
provisions  of  this  section. 

S  591.9    Petitions  for  remission  or 
mitigation  of  forfeitur*. 

(a)  After  a  bond  has  been  forfeited,  a 
principal  and/or  a  surety  may  petition 
for  remission  of  forfeiture.  A  principal 
and/or  a  surety  may  petition  for 
mitigation  of  forfeiture  only  if  the  motor 
vehicle  has  been  imported  pursuant  to 

S  591.5(g),  or.  if  imported  pursuant  to 
S  591.5(0,  only  if  the  condition  not  met 
relates  to  the  compliance  of  a  passenger 
motor  vehicle  with  part  581  of  this 
chapter. 

(b)  A  petition  for  remission  or 
mitigation  shall: 

(1)  Be  addressed  to  the  Administrator, 
identified  as  either  a  petition  for 
remission  or  for  mitigation,  submitted  in 
triplicate,  and  signed  by  the  principal 
and/or  the  surety. 

(2)  State  the  make,  model,  model  year, 
and  VIN  of  the  vehicle  involved,  and 
contain  the  Customs  Entry  number 
under  which  the  vehicle  entered  the 
United  States. 

(3)  State  the  facts  and  circumstances 
relied  on  by  the  petitioner  to  justify 
remission  or  mitigation. 

(4)  Be  filed  within  30  days  from  the 
date  of  the  mailing  of  the  notice  of 
forfeiture  incurred. 

(c)  A  false  statement  contained  in  a 
petition  may  subject  the  petitioner  to 
prosecution  under  the  provisions  of  18 
U.S.C.  1001. 

(d)  If  the  Administrator  finds  that  all 
conditions  of  the  bond  have,  in  fact 
been  fulfilled,  the  forfeiture  is  remitted. 

(e)  A  decision  to  mitigate  a  forfeiture 
upon  condition  that  a  stated  amount  is 
paid  shall  be  effective  for  not  more  than 
60  days  from  the  date  of  notice  to  the 
petitioner  of  such  decision.  If  payment 
of  the  stated  amount  is  not  made,  or 
arrangements  made  for  delayed  or 
installment  payment,  the  full  claim  of 
forfeiture  shall  be  deemed  applicable. 
The  Administrator  shall  collect  the 
claim,  or,  if  unable  to  collect  the  claim 
within  120  days,  shall  refer  the  matter  to 
the  Department  of  Justice. 

18.  Appendix  A  and  Appendix  B 
would  be  added  to  this  part  as  follows: 

Appendix  A — Bond  for  Importations  of 
Motor  Vehicles  Under  S  591.5(f) 

Bond  to  Ensure  Conformance  With  Motor 
Vehicle  Safety  and  Bumper  Standards 

(To  redeliver  vehicle,  to  produce  documents, 
to  perform  condition!  of  release,  such  as  to 
bring  vehicle  into  conformance  with  all 
applicable  Federal  motor  vehicle  safety  and 
bumper  atandards) 

Know  All  Men  by  Theae  Presents 
That   


!l 
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name  of  principal  or  surety;  if  a 
corporation,  the  State  of  incorporation 
of . 

as  principal,  street  address  or  post 
office  box  number  city;  state;  ZIP  code 

and 

of . 

name;  State  of  incorporation,  if  any 

address 

and , 

of , 

name;  State  of  incorporation,  if  any 

address 
as  sureties,  are  held  and  firmly  bound 
unto  the  UNITED  STATES  OF 

AMERICA  in  the  sum  of 

dollars  ($ ), 

which  represents  150%  of  the  entered  value  of 
the  following  described  motor  vehcile  as 
determined  by  the  U.S.  Customs  Service: 

model  year,  make,  series,  engine  and  chassis 

numbers 

for  the  payment  of  which  we  bind  ourselves, 

our  heirs,  executors,  administrators. 

successors,  and  assigns  (jointly  and 

severally),  firmly  by  these  presents 

Witness  our  hands  and  seals  this 

day  of ,  199_ 

Whereas,  motor  vehicles  may  be  entered 
under  the  provisions  of  section  108  of  the 
National  Traffic  and  Motor  Vehicle  Safety 
Act  and  section  106  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  and 

DOT  Form  XXXX 

Whereas,  pursuant  to  49  CFR  part  591,  a 
regulation  promulgated  under  the  provisions 
of  section  108  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966.  the  above- 
bounden  principal  desires  to  import 
permanently  the  motor  vehicle  described 
above,  which  is  a  motor  vehicle  that  was  not 
originally  manufactured  to  conform  with  the 
Federal  motor  vehicle  safety  and  bumper 
standards;  and 

Whereas,  pursuant  *o  49  CFR  part  592,  a 
regulation  promulgated  under  the  provisions 
of  section  108,  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966,  as  amended,  the 
above-bounden  principal  has  been  granted 
the  status  of  Registered  Importer  of  motor 
vehicles  not  originally  manufactured  to 
conform  with  the  Federal  motor  vehicle 
safety  standards  (or,  if  not  a  Registered 
Importer,  has  a  contract  with  a  Registered 
Importer  covering  the  motor  vehicle 
described  above];  and 

Whereas,  pursuant  to  49  CFR  part  593,  a 
regulation  promulgated  under  the  provisions 
of  section  108,  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966,  as  amended,  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration  has  determined 
tha  the  motor  vehicle  described  above  is 
eligible  for  importation  into  the  United  States; 
and  I 

Whereas,  the  motor  vehicle  | 

described  above  has  been  imported 

at  the  port  of , 

and  entered  at  said  port  for  consumption 

on  entry  No , 

dated  ^ ,  199_ 

Now,  Therefore,  The  Condition  of  This 
Obligation  is  Such  that — 


(1)  The  above-bounden  principal  (the 
"principal"),  in  consideration  of  the 
permanent  admission  into  the  United  States 
of  the  motor  vehicle  described  above  (the 
"vehicle"),  voluntarily  undertakes  and  agrees 
to  have  such  vehicle  brought  into  conformity 
with  all  applicable  Federal  motor  vehicle 
safety  and  bumper  standards  within  a 
reasonable  time  after  such  importation,  as 
specified  by  the  Administrator  of  the 
National  Highway  Traffic  Safety 
Administration  (the  "Administrator"); 

(2)  The  principal  shall  then  file,  or  if  not  a 
Registered  Importer,  shall  then  cause  the 
Registered  Importer  of  the  vehicle  to  file,  with 
the  Administrator,  a  certificate  that  the 
vehicle  complies  with  each  Federal  motor 
vehicle  safety  standard  in  the  year  that  the 
vehicle  was  manufactured  and  which  applies 
in  such  year  to  the  vehicle,  and  that  the 
vehicle  complies  with  the  Federal  bumper 
standard  (if  applicable); 

(3)  The  principal,  if  a  Registered  Importer, 
shall  not  release  custody  of  the  vehicle  to  any 
person  for  license  or  registration  for  use  on 
public  roads,  streets,  or  highways,  or  license 
or  register  the  vehicle  from  the  date  of  entry 
until  30  calendar  days  afier  it  has  certified 
compliance  of  the  vehicle  to  the 
Administrator,  unless  the  Administrator 
notifies  the  principal  before  30  calendar  days 
that  (s)he  has  accepted  such  certification  and 
the  vehicle  and  bond  may  be  released,  except 
that  no  such  release  shall  be  permitted, 
before  or  after  the  30th  calendar  day.  if  the 
principal  has  received  written  notice  from  the 
Administrator  that  an  inspection  of  such 
vehicle  will  be  required,  or  that  there  is 
reason  to  believe  that  such  certification  is 
false  or  contains  a  misrepresentation; 

(4)  And  if  the  principal  has  received 
written  notice  from  the  Administrator  that  an 
inspection  is  required,  the  principal  shall 
cause  the  vehicle  to  be  available  for 
inspection,  and  the  vehicle  and  bond  shall  be 
promptly  released  after  completion  of  an 
inspection  showing  no  failure  to  comply. 
However,  if  the  inspection  shows  a  failure  to 
comply,  the  vehicle  and  bond  shall  not  be 
released  until  such  time  as  the  failure  to 
comply  ceases  to  exist; 

(5)  And  if  the  principal  has  received 
written  notice  from  the  Administrator  that 
there  is  reason  to  believe  that  the  certificate 
is  false  or  contains  a  misrepresentation,  the 
vehicle  or  bond  shall  not  be  released  untiil  the 
Administrator  is  satisfied  with  the 
certification  and  any  modification  thereof; 

(6)  And  if  the  principal  has  received 
written  notice  from  the  Administrator  that 
the  vehicle  has  been  found  not  to  comply 
with  all  applicable  Federal  motor  vehicle 
safety  and  bumper  standards,  and  written 
demand  that  the  vehicle  be  abandoned  to  the 
United  States,  or  delivered  to  the  Secretary  of 
the  Treasury  for  export  (at  no  cost  to  the 
United  States),  the  principal  shall  abandon 
the  vehicle  to  the  United  States,  or  shall 
deliver  the  vehicle,  or  cause  the  vehicle  to  be 
delivered  to,  the  custody  of  the  District 
Director  of  Customs  of  the  port  of  entry  listed 
above,  or  any  other  port  of  entry,  and  shall 
execute  all  documents  nr  essary  for 
exportation  of  the  vehicle  from  the  United 
States,  at  no  cost  to  the  United  States;  or  in 
default  of  abandonment  or  redelivery  after 


proper  notice  by  the  Administrator  to  the 
principal,  the  principal  shall  pay  to  the 
Administrator  the  amount  of  this  obligation: 

Then  this  obligation  shall  be  void; 
otherwise  it  shall  remain  in  full  force  and 
effect 

Signed,  sealed,  and  delivered  in  the  presence 
of— 


Name 


Address 


Name 


(Principal) 


Address 
-(SEAL) 


Name 


Address 


Name 


Address 
-(SEAL) 


(Surety) 

Certificate  As  To  Corporate  Principal 

I 


certify  that  I  am  the    

of  the  corporation  named  as  principal  in  the 
within  bond; 

that , 

who  signed  the  bond  on  behalf  of  the 

principal,  was  then 

of  said  corporation:  that  I  know  his/her 
signature,  and  his/her  signature  thereto  is 
genuine;  and  that  said  bond  was  duly  signed, 
sealed,  and  attested  for  and  in  behalf  of  said 
corporation  by  authority  of  its  governing 
body. 

[Corporate  Seal) 

To  he  used  when  a  power  of  attorney  has 
been  filed  with  NHTSA  May  be  executed  by 
secretary,  assistant  secretary,  or  other  officer 

Appendix  B — Bond  for  Importation  of 
Motor  Vehicles  Under  §  591.5(g) 

Bond  to  Ensure  Conformance  with  Motor 
Vehicle  Safety  and  Bumper  Standards 

(To  redeliver  vehicle,  to  produce  documents, 
to  perform  conditions  of  release,  such  as  to 
bring  vehicle  into  conformance  with  all 
appUcable  Federal  motor  vehicle  safety  and 
bumper  standards) 

Know  All  Men  by  These  Presents 
That   ■ 

name  of  principal  or  surety;  if  a  corporation. 

the  State  of  incorporation 

of 

as  principal,  street  address  or  post 
office  box  number  city;  state;  ZIP  code 

and 

name;  State  of  incorporation,  if  any 
of . 

address 

and 

name;  State  of  incorporation,  if  any 
of . 

address 
as  sureties,  are  held  and  firmly  bound 
unto  the  UNITED  STATES  OF  AMERICA  in 

the  sum  of 

dollars  ($ ), 

which  represents  150%  of  the  entered  value  of 
the  following  described  motor  vehicle  as 
determined  by  the  U.S.  Customs  Service: 


model  year, 
numbers 


r,  make,  series,  engine  and  chassis 
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for  the  payment  of  which  we  bind  ourselves, 
our  heirs,  executors,  administrators, 
successors,  and  assigns  (jointly  and 
severally),  firmly  by  these  presents 

Witness  our  hands  and  seals  this 

day  of .  199_ 

Whereas,  motor  vehicles  may  be  entered 
under  the  provisions  of  section  108  of  the 
National  Traffic  and  Motor  Vehicle  Safety 
Act.  and  section  106  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act;  and 

DOT  Form  XXXX 

Whereas,  pursuant  to  49  CFR  part  591.  a 
regulation  promulgated  under  the  provisions 
of  section  108,  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966,  the  above- 
bounden  principal  desires  to  import 
permanently  the  motor  vehicle  described 
above,  which  is  a  motor  vehicle  that  was  not 
originally  manufactured  to  conform  with  the 
Federal  motor  vehicle  safety  and  bumper 
standards;  and 

Whereas,  pursuant  to  paragraph  591.S(g)  of 
49  CFR  part  591.  a  regulation  promulgated 
under  the  provisions  of  section  108.  the 
above-bounden  principal  is  eligible  to  import 
a  motor  vehicle  under  the  provisions  thereof: 
to  wit  the  above  bounden  principal's 
assigned  place  of  employment  was  outside 
the  United  States  as  of  October  31. 1988  and 
(s)he  has  not  had  an  assigned  place  of 
employment  in  the  United  States  between 
that  date  and  the  date  of  entry  of  the  motor 
vehicle  described  above,  and  (s)he  has  not 
previously  imported  a  motor  vehicle  into  the 
United  States  manufactured  on  or  after 
January  1. 1968,  and  (s)he  had  acquired  (or 
had  entered  into  a  binding  contract  to 
acquire)  the  motor  vehicle  described  above 
not  later  than  October  31, 1988,  and  (s)he  will 
enter  the  motor  vehicle  described  above  not 
later  than  October  31, 1992;  and 

Whereas,  the  motor  vehicle  described 
above  has  been  imported  at  the 

port  of , 

and  entered  at  said  port  for  consumption  on 

entry 

No ,  dated  ,  199 ■ 

Now.  Therefore,  the  Condition  of  This 
Obligation  is  Such  That — 

(1)  The  above-bounden  principal  (the 
"principal"),  in  consideration  of  the 
permanent  admission  into  the  United  States 
of  the  motor  vehicle  described  above  (the 
"vehicle"),  voluntarily  undertakes  and  agrees 
to  have  such  vehicle  brought  into  conformity 
with  all  applicable  Federal  motor  vehicle 
safety  and  bumper  standards  within  120  days 
after  such  importation,  or  such  longer  time 
not  to  exceed  180  days  after  such 
importation,  as  specified  by  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration  (the 
"Administrator"): 

(2)  When  the  vehicle  has  been  brought  into 
conformity,  the  principal  shall  then  file  with 
the  Administrator,  a  true  and  complete 
statement  that  the  vehicle  complies  with  each 


Federal  motor  vehicle  safety  standard  in  the 
year  that  the  vehicle  was  manufactured  and 
which  applies  in  such  year  to  the  vehicle,  and 
that  the  vehicle  also  complies  with  the 
Federal  bumper  standard; 

(3)  The  principal  shall  not  offer  the  vehicle 
for  sale,  or  sell  the  vehicle,  until  the  principal 
has  received  written  notice  from  the 
Administrator  that  the  principal  has  fulfilled 
all  the  conditions  of  the  bond. 

(4)  And  if  the  principal  has  received 
written  notice  from  the  Administrator  that  an 
inspection  is  required,  the  principal  shall 
cause  the  vehicle  to  be  available  for 
inspection,  and  the  vehicle  and  bond  shall  be 
promptly  released  after  completion  of  an 
inspection  showing  no  failure  to  comply. 
However,  if  the  inspection  shows  a  failure  to 
comply,  the  vehicle  and  bond  shall  not  be 
released  until  such  time  as  the  failure  to 
comply  ceases  to  existl 

(5)  And  if  the  principal  has  received 
written  notice  from  the  Administrator  that 
there  is  reason  to  believe  that  the  statement 
is  false  or  contains  a  misrepresentation,  the 
vehicle  or  bond  shall  not  be  released  until  the 
Administrator  is  satisfied  with  the  statement 
and  any  modification  thereof; 

(6)  And  if  the  principal  has  received 
written  notice  from  the  Administrator  that 
the  vehicle  has  been  found  not  to  comply 
with  all  appUcable  Federal  motor  vehicle 
safety  and  bumper  standards,  and  written 
demands  that  the  vehicle  be  abandoned  to 
the  United  States,  or  delivered  to  the 
Secretary  of  the  Treasury  for  export  (at  no 
cost  to  the  United  States),  the  principal  shall 
abandon  the  vehicle  to  the  United  States,  or 
shall  deliver  the  vehicle,  or  cause  the  vehicle 
to  be  delivered  to,  the  custody  of  the  District 
Director  of  Customs  of  the  port  of  entry  listed 
above,  or  any  other  port  of  entry,  and  shall 
execute  all  documents  necessary  for 
exportation  of  the  vehicle  from  the  United 
States,  at  no  cost  to  the  United  States;  or  in 
default  of  abandonment  or  redelivery  after 
proper  notice  by  the  Administrator  to  the 
principal,  the  principal  shall  pay  to  the 
Administrator  the  amount  of  this  obligation; 

Then  this  obligation  shall  be  void; 
otherwise  it  shall  remain  in  full  force  and 
effect. 

Signed,  sealed,  and  delivered  in  the  presence 
of- 


Name 


Address 


Name 


(Principal) 


Address 
-(SEAL) 


Name 


Address 


Name 


Address 
-(SEAL) 


(Surety) 

Certificate  as  to  Corporate  Principal 

I 

certify  that  I  am  the    


of  the  corporation  named  as  principal  in  the 
within  bond: 

that . 

who  signed  the  bond  on  behalf  of  the 

principal,  was  then 

of  said  coporation;  that  I  know  his/her 
signature,  and  his/her  signature  thereto  is 
genuine:  and  that  said  bond  was  duly  signed, 
sealed,  and  attested  for  and  in  behaLf  of  said 
corporation  by  authority  of  its  governing 
body. 

[Corporate  Seal] 

To  be  used  when  a  power  of  attorney  has 
been  filed  with  NTTTSA  May  be  executed  by 
secretary,  assistant  secretary,  or  other  officer. 

Issued  on:  November  22, 1989. 
Geor^  L.  Parker, 

Associate  Administrator  for  Enforcement 
(FR  Doc  89-27902  FQed  11-24-89;  11:18  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1057  and  1058 

[Ex  Parte  No.  MC-41  (Sut>-Na  1)1 

RIN  3120-AB  S9 

Identification  of  Motor  Vehicles 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  proposes  to 
eliminate  its  vehicle  identification 
regulations  at  49  CFR  part  1058.  Vehicle 
identifications  of  varying  types  are 
currently  used  by  carriers,  other 
regulatory  agencies,  and  shippers.  The 
existence  and  use  of  reasonable 
alternative  manifestations  of  identity 
displayed  on  or  carried  in  the  vehicle 
appear  to  make  the  regulations  at  49 
CFR  part  1058  duplicative,  unnecessary 
and  costly. 

dates:  Comments  are  due  on  December 
29, 1989. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No, 
MC-41  (Sub-No.  1)  to:  Interstate 
Commerce  Commission.  Office  of  the 
Secretary.  Case  Control  Branch. 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
John  W.  Fristoe  (202)  275-7844  > 

or 
Roy  M.  Wilkins  (202)  275-7452 
(TDD  for  hearing  impaired  (202)  275- 

1721). 


!l 


Federal  Register  /  Vol.  54.  No.  228  /  Wednesday,  November  29,  1989  /  Proposed  Rules 


Additional  intormation  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  decision,  write  to,  call,  or 
pickup  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington. 
DC  20423.  Telephone;  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  IDD  services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters). 

Eoflrgy  and  EnviroBmental 
Comideratioiis 

We  preliminarily  conclude  that  the 
proposed  rule  revision  will  not  affect 
significantly  either  the  quality  of  the 
human  environment  or  fte  conservation 
of  energy  resources. 

Regulatory  Flexibility  Analysis 

We  preliminaiiiy  condode  that  this 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Indeed,  the  proposed  changes 
are  likely  to  have  a  positive  impact  on 
the  many  small  motor  carriers  for  whom 
the  current  requirements  impose 
expenses  that  may  be  unnecessary.  The 
proposed  rule  revisions  will  not  require 
the  filing  of  reports  or  record  keeping  by 
small  entities.  The  proposal  will  not 
duplicate,  overlap,  or  conflict  with  any 
existing  Federal  rules.  Comments  are 
invited  on  these  points. 

List  of  Subjects 

40  CFR  1057 

Motor  carriers.  Reporting  and  record 
keeping  requirements. 

49  Cfn  I\>rt  1058 
Motor  carriers. 
Decided:  November  13. 1989. 


By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andr^.  Lamboley,  and  Phillips.  Commissioner 
Lamboley  concurred  with  a  separate 
expression.  Vice  Chairman  Simmons 
dissented  with  a  separate  expression. 
NofeUB-McCM. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  titie  49,  chapto'  X.  parts  1057 
and  1058  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  1057— L£ASE  AND 
INTERCHANGE  OF  VEHICLES 

1.  The  anthority  citations  for  part  1057 
would  continue  to  read  as  fbllovrs: 

Authority:  49  U.S.C.  11107  and  10321;  and  5 
U.S.C.  553. 

2.  Section  1057.11(c)  is  proposed  to  be 
revised  to  read  as  follows: 

$1057.11    General  leaslnt  requirements. 

***** 

(c)  Authority  to  operate  vehicle. 
Unless  a  copy  of  the  lease  is  carried  on 
the  equipment,  the  authorized  carrier 
shall  keep  a  statement  with  the 
equipment  during  the  period  of  the  lease 
certifying  that  the  equipment  is  being 
operated  by  it.  The  statement  shall  also 
specify  the  name  of  the  owner,  the  date 
and  length  of  the  lease,  any  restrictions 
in  die  lease  relative  to  the  commodities 
to  be  transported,  and  the  address  at 
which  the  original  lease  is  kept  by  the 
authorized  carrier.  This  statement  shall 
be  pr^ared  by  the  atithorized  carrier  or 
its  authorized  representative 
*        •        •        •        * 

3.  Section  1057.21.  introductory 
paragraph,  is  proposed  to  be  revised  to 
read  as  follows: 


S  10S7.21    General  exsmpaena. 

The  regulations  in  this  part  shall  not 
apply  to: 


S10S7.22    [Amended] 

4.  Section  1057.22  is  proposed  to  be 
amended  by  removing  paragraph  (a)  and 
redesignating  para^aphs  (b)  and  (c)  as 
para^^pbs  (a)  and  (b)  respectively. 

5.  Section  1057.31(d)  is  proposed  to  be 
revised  to  read  as  follows: 


S  1057.81    Inlerchente  of 


(d)  Authority  to  operate  vehicle. 
Unless  a  copy  of  the  interchange 
agreement  is  carrier  on  the  quipment. 
the  authorized  comoMm  carrier  shall 
carry  a  statement  with  each  vehicle 
during  interchange  service  certifying 
that  it  is  operating  the  equipment  The 
statement  shall  also  ideiitify  the 
equipment  by  company  or  State 
registratioa  number  and  shall  show  the 
specific  point  of  interchange,  the  date 
and  time  it  assumes  respoosibility  for 
the  equipment  and  the  use  to  be  made 
of  the  equipment  This  statement  shall 
be  signed  by  the  parties  to  the 
interdiange  agreement  or  theff 
authorized  representatives.  Tte 
requirements  of  this  paragraph  shall  not 
apply  where  the  equipment  to  be 
operated  in  interchange  service  consists 
only  of  trailers  or  seautrailers. 


PART  1058— tOCNTIHCATION  OF 
VEHICLES 

&  Part  1058  is  ptopoeed  to  be 

removed. 

[FR  Doc.  80-27944  Filed  11-28-89;  «:4S  am] 
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This  section  of  lf>e  FEDERAL  REGISTER 
contains  documents  ottier  tt»n  aiies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  ager)cy  statements  of 
organization  and  functions  are  examptes 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Fonnt  Under  Review  by  Office  of 
Management  and  Budget 

November  24, 1989. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (8)  An 
estimate  of  the  number  of  responses;  [7] 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8] 
An  indication  of  whether  section  3504(h) 
of  Public  Law  96-511  applies;  (9)  Name 
and  telephone  niunber  of  the  agency 
contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202)  447- 
2118. 

Extension 

•  O^ice  of  Transportation 

•  International  Carriage  of 
Perishable  Foodstuffs 

•  None 

•  Recordkeeping;  On  occasion 

•  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  8 
responses;  476  hours;  not  applicable 
under  3504(h) 


•  Dieter  Fischer  (202)  653-6246 

Reinstatement 

•  Soil  Conservation  Service 

•  AppUcation  for  Payment 

•  SCS-FNM-141 

•  On  occasion 

•  Individuals  or  households;  Farms; 
18.600  responses;  4,650  hours;  not 
applicable  imder  3504(h) 

•  Roy  R.  Twidt  (202)  447-4251 
Lairy  K.  Roberson, 

Acting  Departmental  Clearance  Officer. 
[PR  Doc.  89-27945  Filed  11-28-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

North  Pacific  Fishery  Management 
Coundt;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council,  its  Scientific  and 
Statistical  Committee  (SSC),  Advisory 
Panel  (AP),  and  other  Council  advisory 
groups  will  meet  on  December  5-8, 1989, 
as  the  Sheraton  Hotel  in  Anchorage,  AK. 
Except  as  noted  below,  the  meetings  are 
open  to  the  public. 

The  Council  will  begin  meeting  on 
December  5  at  9  a.m.  It  will  consider 
final  approval  of  a  measure  to  extend 
the  International  Pacific  Halibut 
Conunission  Area  4C  10,000  pound  trip 
limit  to  the  area's  entire  haUbut  quota. 

The  Council  will  review  public 
comments  on  the  draft  inshore/offshore 
problem  statement  and  proposed 
alternatives.  If  also  will  receive 
recommendations  from  its  Fishers 
Management  Committee  on  further 
action.  The  Council  will  review  a 
revised  Environmental  Assessment/ 
Regulatory  Impact  Review  doounent 
analyzing  options  to  prohibit  or  to 
curtail  roe-strippKg  of  pollock  in  the 
Gulf  of  Alaska  and  Bering  Sea/Aleutian 
Islands  (GO  A  and  BSA),  and  consider 
emergency  action  for  the  1990  winer 
fishery. 

The  Council  will  receive  updated 
reports  on  the  status  of  grotindfish 
stocks  in  the  GOA  and  BSA,  and 
determine  the  acceptable  biological 


catches  for  1990  for  each  of  the 
groundfish  species  groups  in  those 
areas. 

It  will  also  set  total  allowable  catches 
based  on  biological  and  socioeconomic 
considerations.  The  Council  will  hear 
public  testimony  on  domestic 
processors'  and  joint  venture  needs  for 
1990  and  set  initial  apportionments  to 
start  the  new  fishing  year.  The  Council 
also  will  review  bycatch  management  in 
the  GOA  an  BSA.  The  Council  may 
discuss  the  current  analysis  for  sablefish 
management  in  the  GOA  and  BSA,  and 
give  additional  guidance  to  staff 
regarding  technical  analysis.  It  may  also 
discuss  scheduling  for  further  analysis 
of  limited  access  measures  for  the 
halibut  fishery. 

The  Council  will  receive  status  reports 
on  the  development  of  a  domestic 
observer  program,  on  current  domestic 
fisheries  activities  from  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)/National 
Marine  Fisheries  Service  (NMFS]  and 
the  Alaska  Department  of  Fish  and 
Game,  on  high-seas  fisheries 
negotiations,  as  well  as  on  NOAA  and 
U.S.  Coast  Guard  enforcement  activities. 

The  Council  also  will  aimoimce  1990 
appointments  to  its  SSC  and  AP,  and 
appoint  members  to  its  Pacific 
Northwest  Crab  Industry  Advisory 
Committee. 

The  Council's  SSC  and  AP  will  begin 
meeting  on  Sunday,  December  3  at  the 
Sheraton  Hotel  to  review  the  above- 
mentioned  agenda  items,  and  to  prepare 
recommendations  for  the  Council.  Other 
meetings  to  also  be  held  during  the  week 
include  a  NOAA/NMFS  presentation  of 
the  1990  logbook,  observer,  and 
reporting  require»r.cPts,  as  well  as 
meetings  of  ttie  Council's  Permit  Review, 
AP  Nominating,  and  Finance 
Committees. 

Other  workgroup  and  committee 
meetings  may  also  he  held  on  short 
notice  throughout  the  week.  The  Council 
will  meet  in  executive  session  (not  open 
to  the  public)  at  least  once  during  the 
week  to  consider  employment  matters 
and  to  receive  briefings  on  international 
affairs  and  ongoing  litigation. 

For  more  information  contact  Steve 
Davis,  Deputy  Director,  North  Pacific 
Fishery  Management  Council.  P.O.  Box 


103136.  Anchorage,  AK  99510;  telephone: 

{907lZn-2809. 

Alan  D.  ParsoDS, 

Chief,  Recreational  and  Interjurisdictional 
Division,  Office  of  Fisheries  Conservation 
and  Management. 
[FR  Doc.  89-27940  Ffled  ll-28-a8«:45  amj 
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coMMoomr  futures  tradinq 

COMMfSSION 


Chicago  M*»T»ntfle  I 

Proposed  N^w  Rules  577  and  578— 

Qiobex  UrNtstKjn  o<  UsMNy 

AOENCv:  Commodity  Futures  Trading 

Commission. 

ACrXMC  Notice  of  proposed  contract 

maricet  rules  and  request  for  commenL 

summary:  The  Chicago  Mercantile 
Exchange  TCME"  or  "Exchange")  has 
submitted  to  the  Commodity  Futures 
Trading  Coaumssion  ("Commission") 
proposed  new  Rules  577  and  578.  The 
proposed  rules  generally  pertain  to 
limitations  of  liability  for  die  CME,  its 
clearing  members,  the  P-M-T  Limited 
Partnership  ("PMTl.  the  Globex 
Corporatioa  Reuters,  and  their 
respective  directors,  officers  and 
employees  for  any  loss,  damage,  cost  or 
expense  incuned  by  a  customer  as  a 
result  of  the  customer's  use  of  the  CME's 
automated  trading  system.  Globex,  or 
use  of  Exchange  services  or  facilities  in 
connection  with  Globex.  The 
Commission  has  determined  that 
publication  is  in  the  public  interest,  will 
assist  the  Conimission  in  considering  the 
views  of  interested  persons,  and  is 
consistent  with  ttie  purposes  of  die 
Commodity  Exchange  Act  ("Act"). 
DATES:  Comments  must  be  submitted  by 
December  20, 1988. 

AODMUet:  biterested  persons  should 
submit  ^eir  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Sti-eet  NW.,  Washington,  DC  20581. 
Telephone:  (202]  254-6314 
FOR  FURTHER  rNFORMATiON  CONTACT: 

Lystra  G.  Blake,  Attorney,  Division  of 
Trading  and  Markets,  Commodity 
Fotores  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 
Telephone:  (202]  254-8955. 
SUPPtJEMENTARY  INFORMATION:  By  letter 

dated  September  12, 1989,  the  CME 
submitted  proposed  Rules  577  and  578 
pursuant  to  section  5a(12]  of  the  Act  and 
Commission  Regulation  1.41(c).  The 
proposed  rules  generally  pertain  to 
Umitations  of  liability  for  the  CME,  its 
clearing  members,  PMT,  the  Globex 
Corporation,  Reuters,  and  their 


respective  directors,  officers  and 
employees  for  any  loss,  damage,  cost  or 
expense  incurred  by  a  customer  as  a 
result  of  the  customer's  use  of  the  QJiE% 
automated  trading  systenx  Globex.  or 
use  of  Exchange  services  or  facilities  in 
coonection  with  Globex.'  On  October 
10, 1988.  the  Commission  determined  to 
review  the  rules  for  approval  pursuant 
to  Section  5a(12].  On  October  13, 1989. 
the  CME  submitted  an  amended  version 
of  Rule  576. 

Proposed  Rule  577  prohibits  members, 
clearing  manors  and  Rule  106J. 
member  firms  from  accepting  an  order 
from,  or  on  behalf  ot  a  custoa^er  for 
entry  into  Globex,  the  CME's  automated 
trading  system,  unless  the  customer  is 
first  provided  with  a  Globex  Customer 
Information  Statement  (''Statement^  in 
a  form  approved  by  die  Exchange.  The 
Statement  briefly  explains  how  Globex 
works  and  identifies  certain  features  of 
Globex  which  differ  from  pit  trading. 
The  Statement  also  informs  customers 
that  neither  the  Exchange,  its  clearing 
members,  other  futures  commission 
merchants.  PMT,*  die  Globex 
Corporatitra,*  Renters  (with  respect  to 
Globex),  nor  any  of  their  respective 
directors,  officers  or  employees  wotdd 
be  Hable  for  any  loss,  damage,  cost  or 
expense  suffered  by  a  customer  as  a 
result  of  the  customer's  tise  of  Globex. 

Proposed  Rule  578  provides  diat 
neither  the  Exchange,  PMT,  die  Globex 
Corporation.  Reuters  (with  respect  to 
Globex).  nor  any  of  their  respective 
directors,  officers  or  employees  shall  be 
liable  to  any  Exchange  member,  clearing 
member  or  customer  for  any  loss, 
damage,  ctwt  or  expense  (inchiding.  but 
not  limited  to  loss  of  profits  and  loss  of 
use)  intsirred  by  members  or  customers 
arising  from:  (i)  Any  faults  in  the 
delivery  or  operation  of  Globex,  or 
Exchange  services  or  facilities  in 
coimection  with  Globex.  regardless  of 
the  cause  of  such  faults;  (ii)  the 


'  Other  futures  exchanges  cuirentiy  have 
Ihnitation  of  liability  rules.  See,  e.g..  Rule  313(b)  of 
the  Coffee.  Su|tir  and  Coco*  Exdwiige.  Inc.  nd 
Rule  103(8}  of  tte  New  Yodc  Fidm  IhrtMSt 

'  PMT  is  a  Umiied  pertnentiip  ui^wtimd  nndcr 
the  laws  of  Uie  state  of  Ulincui  wit^  a  whoUy-owned 
subsidiary  of  the  CME  as  Us  geDeral  partner  and 
certain  members  and  Lwulns  iBunbers  of  Ine 
Exchange  m  Bnuted  parti—  Each  of  the  CMS* 
members  and  clearing  a— hf  <— favtlaA  bwt 
was  uaderoooUi^tioa.taiaiBlifl'aaaliBuiad 
partner.  Under  the  TMT  partneidiip  agicement  the 
CME  viwAA  retain  any  partnenUp  Interest  which 
an  ExfAany  member  or  cleariiig  nrtwbarilarlinf  rt 
to  purchase  and  would  after  to  seU  it  to  amr 
sebsequent  purchaaer  of  that  Excfaanie  seat 

'The  Globex  Corporation  is  an  Ulinoia 
corporation  that  will  be  the  a<taiiaiali«live  arm  for 
the  Globex  system.  The  directora  for  Sm  Glebex 
Corporation  will  be  caapdaarf  if  indMdMl 
representatives  frcaiy^iiicipalk|g«MkM(aa«td 
the  futures  oommiaaioB  merokaat  «enuiMBity. 


suspension,  termination,  or  inability  to 
use  all  or  part  of  Globex  or  Exchange 
services  or  facilities  in  coonection  with 
Globex.  or  any  inaccuracies  or 
omissions  in  any  information  provided; 
(iii)  any  failure  or  delay  suffered  or 
allegedly  suffered  by  members  or 
customers  in  coccludiiig  traxies  in 
Exchange  contracts  throu^  Globex. 
however  caused;  or  (iv)  any  other  caase 
in  connection  with  the  funiukiog. 
performance,  maintenance  or  use  of  or 
ioabibty  to  use  all  or  any  part  of  Globex. 
or  Exchange  services  or  ^cilitiss  in 
connection  with  Globex.* 

The  rule  also  provides  tbst  neither  the 
CME's  clearing  members,  their  (dicers, 
directors  or  employees  would  be  liable 
to  any  costomer  for  any  loss,  damage, 
cost  or  expeiue  incarred  by  such 
customer  from  any  faiiore  of  Globex.  or 
from  the  &ilare  of  Exchange  services  or 
facilities  in  connection  widi  Gl(rf)ex.  In 
additioii.  under  this  mle  neitlier  the 
Exchange,  its  rleBring  members.  PMT, 
the  Globex  Corporation,  nor  Reuters 
(with  respect  to  Globex)  would  be  liable 
to  members  or  customers  for  any  direct, 
indirect,  incidental  or  consequential 
damages,  including  lost  profits,  resulting 
from  the  use  of  Globex,  or  the  use  of 
Exchange  services  or  fecihties  in 
coimection  with  Globex,  even  if  the 
Exchange,  its  clearing  members,  PMT, 
the  Globex  Corporation,  and  Reuters 
had  been  advised  of  the  possibility  of 
soch  damage  bikI  even  if  the  damage 
was  due  to  the  error,  omission  or 
negligence  of  these  entities. 

The  proposed  rule  further  provides 
that  neither  the  Exchange,  PMT,  the 
Globex  Corporation  or  Reuters  makes 
any  express  or  implied  warranties  or 
representations  relating  to  Globex,  or 
Exchange  services  or  facilities  in 
connection  with  Globex  including,  but 
not  limited  ta  wairanties  of 
merchantability  and  fitness  fior  a 
particular  purpose  or  use,  except  those 
expressly  set  forth  within  tliis  rule. 

Proposed  Rule  578  further  provides 
that  niinois  law  would  apply  to  all 
claims  arising  out  of  the  use  of  Globex, 
or  exchange  services  or  facilities  in 
connection  with  Globex.  in  which  PMT. 
the  CME  or  the  Globex  Corporation  is  a 
party.  The  rule  also  specifies  tiie  time 
within  which  daims  must  be  brought 
and  the  court  which  would  have 
jurisdiction  to  hear  such  claims. 

The  Commission  requests  comments   ' 
on  any  aspect  of  tiie  proposal  that 
members  of  the  public  believe  may  raise 
issues  imdef  the  Act  or  the 


•The  psopoaatf  nlea  are  aiaiilar  to  Sa  baUtatioB 
of  liability  provisioas  in  ihe  Otf-Bortas 
Agreement. 
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Commission's  regulations.  The 
Commission  requests  comment 
generally  on  whether  a  limitation  of 
liability  rule  is  necessary  or  proper.  In 
particiilar,  the  Commission  requests 
comment  on  whether  the  scope  of  the 
limitations  of  liability  would  preclude 
Globex  customers  from  asserting  any 
rights,  or  receiving  any  protections, 
provided  for  under  the  Commodity 
Exchange  Act.  as  amended,  and 
Commission  regulations,  and  whether 
the  breadth  of  the  limitations  of  liabihty 
contravenes  specific  provisions  of  the 
Act.  Commission  regulations,  or  public 
policy.  While  the  Commission 
understands  the  rationale  behind  the 
proposed  force  majeure  provisions,  the 
Commission  has  reservations  with 
respect  to  the  scope  of  those  provisions. 

Copies  of  the  proposed  rules  will  be 
available  for  inspection  at  the  Oi^ce  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington,  DC  205C1.  Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6314. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  rules,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  its  submission,  should  send 
comments  to  Jean  A.  Webb.  Secretary, 
Commodity  Futures  Trading 
Conmiission,  2033  K  Street  NW.. 
Washington,  DC  20581.  by  the  specified 
date. 

Issued  in  Washington,  DC  on  Noveml>er 
22.1989. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  89-27877  Filed  11-28-89:  8:45  am) 
BitUNO  CODE  SaSI^I-M 


New  York  Mercantile  Exchange: 
Proposed  Amendments  Relating  to 
Quality  Specifications  for  tti«  Crude  Oil 

Futures  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  proposed  contract 

market  rule  change. 

summary:  The  New  York  Mercantile 
Exchange  {"NYMEX")  has  submitted 
proposed  amendments  to  its  crude  oil 
futures  contract.  The  amendments 
would  change  the  types  of  foreign  crude 
oil  deliverable  on  the  contract,  eliminate 
the  futures  price  adjustments  for  sulfur 
and  gravity,  and  modify  the  matching 
procedures  for  foreign  crude  oil 
deliveries.  The  amendments  would 
apply  to  newly  listed  contract  months 
and  to  existing  contracts  effective  with 
deUveries  two  months  after  the  spot 


month  being  traded  when  the  Exchange 
receives  notification  of  Commission 
approval.  In  accordance  with  section 
5a(12)  of  the  Commodity  Exchange  Act 
and  acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
S  140.96,  the  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined,  on  behalf  of  the 
Conunission.  that  the  proposed 
amendments  are  of  major  economic 
significance.  On  behalf  of  the 
Conunission,  the  Division  is  requesting 
comment  on  the  proposal. 
date:  Comments  must  be  received  on  or 
before  December  29, 1989. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
proposed  changes  to  the  NYMEX  crude 
oil  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Shilts,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington.  DC  20581.  telephone  (202) 
254-7303. 

SUPPLEMENTARY  INFORMATION*  The 
NYMEX  crude  oil  futures  contract 
ciurently  provides  for  delivery  of  seven 
enumerated  domestic  crude  oil  streams 
and  six  enumerated  foreign  crude  oils. 
The  rules  specify  the  par  crude  as  West 
Texas  Intermediate  (WTI)  with  a  40* 
gravity  (API)  and  0.4  percent  sulfur. 
There  is  a  2-cent  per  barrel  discount  for 
each  full  degree  of  gravity  (API)  below 
40*  and  a  5-cent  per  barrel  premium 
(discount)  for  each  full  0.1  percent  sulfur 
content  less  (more)  than  0.4  percent.  To 
be  eligible  for  delivery,  crude  oil  must 
have  a  gravity  of  34*  to  45°  (A.P.I.)  and  a 
sulphur  content  that  does  not  exceed  0.5 
percent  by  weight. 

Delivery  on  the  crude  oil  futures 
contract  takes  place  "no  earlier  than  the 
first  calendar  day  of  the  delivery  month 
and  no  later  than  the  last  calendar  day 
of  the  delivery  month,"  based  on 
pipeline  scheduling.  Longs  accepting 
delivery  fill  out  a  "Notice  of  Intention  to 
Accept  Delivery"  specifying  their 
intentions  and  requests. 

The  proposed  amendments  would 
eliminate  four  currently  deliverable 
foreign  crudes  (Nigerian  Brass  Blend. 
Norwegian  Ekofisk,  Tunisian 
Zarzaitine/El  Borma  and  Algerian 
Saharan  Blend)  and  add  one  new 
foreign  crude  (Norwegian  Oseberg 
Blend).  With  these  amendments,  only 
three  foreign  crudes  would  be 
deliverable — U.K.  Brent  Blend.  Nigerian 


Bormy  Light  and  Norwegian  Oseberg 
Blend. 

The  proposed  amendments  also  would 
eliminate  the  existing  price  adjustments 
for  sulfur  and  gravity  noted  above,  so 
that  all  eligible  domestic  and  foreign 
crudes  meeting  the  NYMEX's  gravity 
and  sulfur  standards  would  be 
deUverable  at  par.  In  addition,  the 
proposal  would  make  explicit  the 
seller's  obligation  to  ensure  that  crude 
oil  is  available  to  begin  flowing  in 
Cushing,  Oklahoma  (the  delivery  point) 
by  the  first  day  of  the  delivery  month. 

The  Exchange  also  has  proposed  a 
resolution  on  matching  whereby  the 
Exchange  will  provide  long  participants 
with  the  option  of  requesting  delivery  of 
foreign  crude  oil,  which  will  be  allocated 
to  such  longs  if  it  is  delivered  against 
crude  oil  futures  by  short  participants. 
The  resolution  also  specifies  procedures 
for  distributing  any  foreign  crude  oil  to 
long  participants  if  the  total  requests  for 
foreign  crudes  do  not  equal  the  amount 
to  be  deUvered  by  the  shorts. 

In  support  of  the  proposed  changes 
regarding  the  deliverable  foreign  crudes, 
the  NYMEX  stated  that  "the  key  issue  is 
one  of  product  fungibiUty."  The 
Exchange  noted  that,  in  the  1980's: 

.  .  .  Saharan  Blend  and  Brass  River 
foreign  crudes  have  tended  to  trade  at  a 
discount  to  WTI.  They  have  tended  to 
trade  at  a  discount,  not  only  because 
they  are  not  more  available,  but  also 
because  they  produce  significantly  less 
gasoline  that  that  of  WTI  (and  the 
demand  for  gasoline  has  risen).         n 
Moreover,  even  though  Zarzaitine  is 
technically  not  an  OPEC  crude  oil .  .  . 
the  same  problem  of  increased  supply 
and  lower  yield  patterns  affect  its 
pricing  relative  to  WTI. 

.  .  .  The  second  factor  altering 
product  fungibility  concerns  changes  for 
gasoline's  Reid  Vapor  Pressure  (RVP). 
RVP  is  a  measure  of  gasoline's  volatility. 

In  early  1989  both  the  federal  and  a 
number  of  state  governments  began 
mandating  lower  gasoline  volatility 
during  summer  months  as  a  way  of 
reducing  air  pollution.  When  the 
governments  mandated  lower  RVP 
standards,  it  changed  relative  crude  oUs 
values  because  crude  oils  have  different 
proportions  of  "light  ends". 

Those  crude  oils  with  larger  amounts 
of  condensate  or  butane,  for  example, 
will  yield  less  environmentally 
acceptable  gasoline  than  crude  oils  with 
less  light  ends. .  .  .  Ekofisk,  Saharan 
Blend,  and  Zarzaitine  have  significantly 
higher  light  end  components  than  WTI. 
As  a  result  these  crude  oils  have 
become  much  less  valuable  relative  to 
WTL 
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After  considering  both  the  trading 
relationship  of  the  above  crude  oils  (i.e., 
the  supply  and  demand  for  these  crude 
oils  relative  to  WTI).  and  the  effect  of 
the  RVP  changes,  the  Exchange's  Crude 
Oil  Advisory  Committee  voted  to 
remove  Saharan  Blend,  Zarzaitine,  Brass 
River,  and  Ekofisk  crude  oils  from  the 
list  of  deliverable  crude  oils.  None  of 
these  crude  oils  were  considered  close 
enough  to  WTI  to  allow  them  to  be 
delivered  as  a  substitute.  Brent  Blend 
and  Bonny  Light  were,  however, 
considered  close  enough  to  remain 
deliverable. 

Regarding  the  addition  of  Oseberg 
Blend,  the  Exchange  stated  that  "this 
decision  represents  a  compromise 
between  the  various  market 
participants.  It  also  represents  a 
decision  accepted  by  the  majority  or 
refiners  in  Oklahoma  and  Kansas."  The 
Exchange  further  noted  that  an 
additional  reason  for  adding  Oseberg 
Blend  was  that  its  production  is 
expected  to  increase  to  340,000  barrels 
per  day  (bd)  by  1992.  NYMEX  stated 
that  "total  production  should  increase  to 
approximately  600,000  bd  by  the  mid 
1990s." 

With  respect  to  the  proposed 
elimination  of  the  gravity  and  sulfur 
adjustment,  the  NYMEX  justified  this 
proposal  in  two  ways,  as  noted  below. 

First,  the  industry  has  gradually 
phased  out  gravity  and  sulfur  banks. 
Most  all  crude  oil  pipeUne  common 
streams  are  now  operated  without  such 
adjustments.  The  best  example  of  this 
probably  is  the  Capline.  •  *  *  Second, 
the  Cushing  market,  and  the  market  the 
New  York  Mercantile  Exchange  has 
come  to  serve  and  reflect,  is  primarily  a 
spot  market.  And  the  cash  WTI  market 
trades  "flat  and  gravity."  All  purchases 
and  sales  are  assumed  to  be  at  par  and 
there  are  no  gravity  or  sulfur 
adjustments.  While  the  lease,  or  posted 
market,  still  uses  such  adjustments,  they 
are  definitely  not  part  of  the  spot 
market. 

As  a  consequence  of  these  changes  in 
the  cash  market,  the  provisions  for 
sulfur  and  gravity  adjustment  in  the 
crude  oil  contract  are  no  longer  relevant. 

The  Exchange  indicated  that  the 
intent  of  the  proposed  rule  change 
regarding  the  seller's  obligation  to 
ensure  that  crude  oil  is  available  by  the 
first  0*  the  delivery  month  is  "to  provide 
the  delivery  recipient  with  the  same 
ability  to  schedule  the  receipt  of  foreign 
barrels  as  is  now  available  when 
scheduling  [shipment  of]  domestic 
barrels."  The  Exchange  stated  that  the 
language  of  this  rule  currently  focuses 
on  the  timing  of  receipt  of  oil  into 
Cushing  rather  than  delivery  out.  Thus, 
the  Exchange  states  that  the  revised 


language  meets  the  needs  of  longs,  while 
at  the  same  time  ensuring  that  shorts 
delivery  foreign  crude  oil  in  a  equivalent 
manner  to  that  now  occurring  in  the 
domestic  cash  market. 

Regarding  the  proposed  revised 
matching  procedures,  the  NYMEX  noted 
that  the  modification  would  provide 
buyers  with  the  option  of  requesting 
foreign  crude  oil.  The  NYMEX  noted 
that: 

A  box  for  indicating  this  preference 
will  be  placed  on  the  "Intention  to 
Accept  Delivery"  form.  (Clearing 
procedures  for  such  a  request  will  be 
handled  in  a  similar  manner  to  that 
occurring  in  the  New  York  Harbor 
gasoline  or  heating  oil  contracts  when  a 
party  requests  truck  delivery.  Truck 
delivery  requests  are  removed  from  the 
computer  run  before  they  are  matched 
by  size,  and  they  are  assigned 
appropriate  partners  based  on  their 
mutual  desire  to  make  or  take  such  a 
delivery.)  There  is  no  guarantee  that 
such  requests  can  or  will  be  fulfilled. 

It  should  be  noted  that  the  Exchange 
has  been  told  by  a  number  of  traditional 
longs  that  they  would  avail  themselves 
of  this  foreign  crude  oil  request  option. 
Consequently,  such  a  procedure  would 
greatly  aid  in  the  adjustment  of  the 
contract  to  the  evolving  cash  market 
practices. 

The  Commission  is  requesting 
comment  on  the  merits  of  NYMEX's 
proposed  changes  to  its  crude  oil  futures 
contract.  Also,  the  Commission  is 
requesting  comment  on  the  proposal  to 
apply  the  changes  to  certain  existing 
contracts  as  explained  above. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington.  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the 
NYMEX  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  part  145  (1987)).  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb.  Secretary. 
Commodity  Futures  Trading 


Commission.  2033  K  Street,  NW.. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  IX}  on  November  24. 
1989. 

Steven  Manaster, 
Director. 
[FR  Doc.  89-27954  Filed  ll-2S-«;  8:45  amj 

aiUJNO  CODE  •361-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Hydroelectric  Application  nied  With 
Commission 

Novemt>er  22, 1989. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  filing:  Amendment  of 
License — New  Capacity. 

b.  Project  No.:  8436-050. 

c.  Date  filed:  September  6. 1989. 

d.  Applicant'  Smith  Falls  Hydropower. 

e.  Name  of  project:  Smith  Creek. 

f.  Location:  On  Smith  Creek  in 
Boundary  County,  Idaho  near  the  town 
of  Porthill  occupying  lands  of  the  United 
States  within  the  Panhandle  National 
Forest. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  contact-  Mr.  David  B. 
Van  Otten,  President,  American  Pacific 
Power  Corp.,  699  E.  South  Temple,  Salt 
Lake  City,  Utah  84102.  (801)  363-6111. 

i.  Commission  contact  Deborah 
Frazier-Stutely,  (202)  357-0842. 

j.  Commment  date:  December  22, 1989. 

k.  Description  of  the  proposed  action: 
The  hcense  for  this  project  was  issued 
on  April  10, 1987.  The  licensee  proposes 
to  make  the  following  changes  to  his 
licensed  project:  (1)  Install  two 
generating  units  with  an  installed 
capacity  of  1,8000  kW  instead  of  two 
1.5000  kW  generating  units  as 
authorized  in  the  original  license.  (2) 
Install  a  third  unit  with  an  installed 
capacity  of  2,150  kW  at  the  minimum 
flow  release  outlet  of  the  dam.  The  total 
installed  capacity  of  the  project  vvrill 
increase  itom  30,000  kW  to  38,150  kW. 
increasing  the  estimated  average  annual 
energy  generation  &om  81.6  million  kWh 
to  85.5  miUion  kWh. 

1.  This  notice  also  consists  of  the 
following  standard  paragraph:  B 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  In  accordance  with  the 
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requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Coaunission  Will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  Hie  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  speci^ed 
comment  date  for  the  particular 
application. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-27887  Filed  n-2B-tk  8:45  am) 
BlUJNa  COOE  I717-01-4i 

[Docket  No.  RP90-42-0001 

Northwest  Alaskan  Pipeline  Co.;  Tariff 
Ctianges 

November  21 1989. 

Take  notice  that  on  November  18. 
1989.  Northwest  Alaskan  Pipeline 
Company  ("Northwest  Alaskan").  295 
Chipeta  Way.  Salt  Lake  City.  Utah 
84158-0900,  tendered  for  filing  in  Docket 
No.  RP9(M2-000  Twenty-Fifth  Revised 
Sheet  No.  5  to  ila  FERC  Gas  Tariff 
Original  Volume  No.  2  (Primary  Case). 

Northwest  Alaskan  states  that 
Twenty-Fifth  Revised  Sheet  No.  5  is 
proposed  to  be  effective  January  1. 1990 
and  is  based  on  the  assumption  that 
Natgas  U.S.  Inc.  ("Natgas ')  will  have 
replaced  United  Gas  Pipe  Line  Company 
("United")  as  a  customer  of  Northwest 
Alaskan  under  Rate  Schedule  X-3 
effective  January  1. 1990,  pursuant  to 
Northwest  Alaskan's  certificate  filing  in 
Docket  No.  CP78-123-028  and  tariff 
filing  in  Docket  No.  RP90-1&-000.  which 
are  currently  pending  before  the 
Commission.  The  replacement  of  United 
by  Natgas  is  subject  to  the  closing  of  an 
overall  transaction  among  a  number  of 
parties  as  well  as  obtaining 
governmental  approvals  of  all  aspects  of 
the  transaction.  Natgas  will  not  be 
subject  to  paying  a  demand  charge 
adjustment  during  the  period  January- 
June  1990  since  Natgas  was  not  a 
customer  of  Northwest  Alaskan  during 
the  period  March-August  1989.  Hence. 
Natgas  will  pay  only  its  share  of  the 
estimated  demand  charges.  United's 
Demand  Charge  Adjustment  will  be 
billed  to  United  as  set  forth  in  RP90-16- 
000. 

Northwest  Alaskan  that  Twenty-Fifth 
Revised  Sheet  No.  5  reflects  a  decrease 
in  total  demand  charges  for  Canadian 
gas  purchased  by  Northwest  Alaskan 
from  Pan-Alberta  Gas  Ltd  (Pan-Alberta) 
and  resold  to  three  of  Northwest 
Alaskan's  four  U.S.  purchasers. 


Northern  Natural  Gas  Company 
("Northern").  Panhandle  Eastern  Pipe 
Line  Company  ("Panhandle")  and 
Natgas  under  Rate  Schedules  X-1.  X-2 
and  X-3.  respectively.  Demand  charges 
to  Northwest  Alaskan's  fourth  customer, 
Pacific  Interstate  Transmission 
Company  ("PIT'),  under  Rate  Schedule 
X-4.  have  increased  as  a  result  of 
increased  demand  charges  from  Pan- 
Alberta. 

Northwest  Alaskan  states  that 
Alternate  Twenty-Fifth  Revised  Sheet 
No.  5  is  based  on  the  assumption  that 
United  will  still  be  Northwest  Alaskan's 
customer  under  Rate  Schedule  X-3  as  of 
January  1. 1990  (Alternate  Case).  This 
would  occur  only  if  the  conditions 
precedent  to  the  replacement  of  United 
by  Natgas  are  not  satisfied  and  the 
transaction  referred  to  above  does  not 
close.  In  that  event,  this  alternative 
sheet  is  proposed  to  be  effective  January 
1. 1990.  At  such  time  as  Natgas  replaces 
United,  a  new  demand  charge  filing  will 
be  made. 

Northwest  Alaskan  requests  that 
Twenty-Fifth  Revised  Sheet  No.  5 
become  effective  January  1. 1990. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  has  been  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  29. 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc  80-27888  Filed  11-2&-B9;  8:45  am] 

SILUNQ  COM  triT-OI-H 

[Docket  No*.  TA8»-4-37-011;  RP89-1-014] 

Norttiwest  Pipeline  Corp.;  Notic*  of 
Rling 

November  21. 1968. 

Take  notice  that  on  November  15. 
1989,  Northwest  Pipeline  Corporation 
(Northwest)  filed  second  Substitute 
Third  Amended  Thirty-fiBntb  Revised 
Sheet  No.  10  and  Second  Amended 
Forty-First  Revised  Sheet  No.  10  to  its 


FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  to  supplement  its  filing  of  July  26, 
1969.  in  Docket  Nos.  TA-88-4-37-009 
and  RP89-1-012. 

Northwest  states  that  Second 
Substitute  Third  Amended  Thirty-Ninth 
Revised  Sheet  No.  10  reflects  the 
inclusion  of  the  revised  PGA  surcharge 
(9.59  cents  per  MMBtu)  in  its  Base  Tariff 
Restatement  rates.  Northwest  states  that 
Second  Amended  Forty-First  Revised 
Sheet  No.  10  implements  that  revised 
PGA  surcharge  effective  July  3. 1988  and 
reflects  the  non-gas  cost  component  of 
its  gas  sales  rates  that  were  set  forth  in 
its  June  6. 1988  filing. 

Northwest  states  that  copies  of  this 
filing  is  being  served  on  all  jurisdictional 
sales  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214. 
385.211(1989)).  All  such  protests  should 
be  filed  on  or  before  November  29. 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casliell, 
Secretary. 

[FR  Doc  89-27889  Filed  11-28-89;  8:45  am) 
saxiNO  CODE  srir-oi-M 


[Docket  No.  TM90-7-28-001] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Filing 

November  21. 1989. 

Take  notice  that  on  November  15. 
1969.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  filed  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  to  be  effective  December 
1.1989. 

Panhandle  requests  that  the 
Commission  substitute  these  tariff 
sheets,  which  reflect  the  correct  interest 
rate  for  the  fourth  quarter  of  1969.  in  lieu 
of  the  three  tariff  sheets  filed  on  October 
31. 1989. 

Panhandle  states  that  copies  of  this 
filing  have  been  mailed  to  its 
jurisdictional  custonefs,  interested  state 
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regulatory  agencies  and  all  parties  to 
this  proceeding. 

Any  person  desiring  to  protest  said 
ffling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20428,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  November  29. 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  Casliell. 
Secretary. 
[FR  Doc.  89-27890  Filed  11-28-89;  8:45  am] 

BUXING  COOE  STir-OI-M 


[Docket  No.  TM90-S-28-001] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Filing 

November  21. 1989. 

Take  notice  that  on  November  15. 
1989.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  filed  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  to  be  effective  December 
1,1989. 

Panhandle  requests  that  the 
Commission  substitute  these  tariff 
sheets,  which  reflect  the  correct  interest 
rate  for  the  fourth  quarter  of  1969.  in  lieu 
of  the  three  tariff  sheets  filed  on  October 
31. 1989. 

Panhandle  states  that  copies  of  this 
filing  have  been  mailed  to  its 
jurisdictional  customers,  interested  state 
regulatory  agencies  and  all  parties  to 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  November  29, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  In  this  matter.  Copies  of  this 


filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  0.  Cashell, 

Secretary. 

[FR  Doc.  89-27891  Filed  11-28-89;  8:45  am] 

BiLLiNo  COOE  srtr-oi-M 


[Docket  No.  TQ90-1-2ft-001] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  22, 1989. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
November  20, 1989,  tendered  for  filing 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 

First  Substitute  Seventy-Fifth  Revised  Sheet 

N0.3-A 
First  Substitute  Fifty-Second  Revised  Sheet 

N0.3-B 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  December  1, 1989. 

Panhandle  states  that  these  revised 
tariff  sheets  filed  herewith  reflect  the 
following  adjustments  respecting 
Panhandle's  Dl  and  D2  demand  rates: 
(1)  an  increase  of  $1.30  for  Dl  and  (2)  an 
increase  of  0.05^  for  D2  pursuant  to 
{  18.4  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(pipeline  suppliers'  demand  costs). 

Panhandle  states  that  the  above- 
referenced  tariff  sheets,  as  revised,  are 
being  filed  in  accordance  with  §  154.308 
(quarterly  PGA  filing)  of  the 
Commission's  Regulations  and  pursuant 
to  SS  18.1  and  18.4  (Purchased  Gas 
Demand  Rate  Adjustments  by  Pipeline 
Suppliers)  of  Panhandle's  FERC  Gas 
Tariff,  Original  Volume  No.  1  to  reflect 
the  changes  in  Panhandle's 
jurisdictional  rates  effective  December 
1,1989. 

Panhandle  states  that  this  revised 
quarterly  PGA  filing  is  to  conform  to 
Trunkline  Gas  Company's  (Trunkline) 
revised  demand  rate  adjustments  filed 
on  November  13, 1989  in  comphance 
with  the  Commission's  Orders  dated 
May  31, 1989  and  October  31. 1989  in 
Trunkline's  Docket  No.  RP89-160-000  to 
be  effective  November  1. 1989. 

Panhandle  states  that  it  should  be 
noted  that  by  order  dated  June  30. 1989. 
issued  in  Docket  No.  RP89-185-000,  the 
Commission  accepted  for  filing  section 
25  (Seasonal  Sales  Program)  of 
Panhandle's  FERC  Gas  Tariff.  Original 
Volume  No.  1.  Pursuant  to  8  25.31 
thereof,  SS  18.2. 18.3. 18.5, 18.6, 18.7  and 
18.8  are  suspended  until  reestablished  in 
accordance  with  S  25.32.  Accordingly. 
Panhandle  is  reflecting  as  a  current 
adjustment  only  the  changes  in  its  Dl 
and  D2  demand  rates  mentioned  above. 


Panhandle  has  requested  any 
necessary  waivers  of  the  Commission's 
Regulations  and  the  General  Terms  and 
Conditions  of  its  PGA  provisions  in 
order  to  permit  the  revised  tariff  sheets 
to  become  effective  as  proposed. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  30, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  89-27892  Filed  11-28-89;  8:45  am) 
BiUMM  cooc  trir-oi-M 


[Docket  No.  RP90-41-000] 

Southern  Natural  Gas  Co.;  Petition  for 
Umited  Waiver 

November  21, 1989. 

Take  notice  that  on  November  8, 1989. 
Southern  Natural  Gas  Company 
(Southern)  filed  a  petition  for  limited 
waiver  of  certain  provisions  of  its  FERC 
Gas  Tariff.  Sixth  Revised  Volume  No.  1. 
in  compliance  with  S  161.3(b)  of  the 
Commission's  Regulations.  Southern 
requests  a  limited  waiver  of  sections 
5(d)  and  5(e)  of  Rate  Schedules  FT  and 
IT  of  its  FERC  Gas  Tariff  to  the  extent 
necessary  to  allow  Southern,  for  the 
cumulative  imbalance  period  ending 
March  31. 1989,  (1)  to  offset  the  volumes 
on  which  Southern  is  owed  an 
imbalance  penalty  by  a  shipper  under 
section  5(d)  by  any  volumes  which 
Southern  is  allowed  to  retain  from  the 
same  shipper  under  section  5(e).  and  (2) 
to  charge  all  shippers  who  owe 
deficiency  penalties  to  Southern  under 
sections  5(d)  the  rate  in  effect  on  March 
31, 1989,  under  Southern's  AO  Rate 
Schedule  for  the  zone  in  which  the 
deliveries  were  made. 

Southern  requests  the  Commission  to 
allow  Southern  to  lessen,  in  a  limited 
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manner,  the  teverity  of  first-time 
imbalance  penalties  to  be  levied  against 
shippers  who  failed  to  make  up  deficient 
transportation  imbalances  which 
remained  above  the  specified  tolerance 
level.  Southern  also  requests  that  the 
Commission  allow  it  to  net  those 
overdeliveries  by  a  shipper  which 
Southern  is  authorized  to  retain  under 
one  or  more  service  agreements  against 
those  deficiencies  owed  by  the  same 
shipper  to  Southern  under  one  or  more 
different  service  agreements. 

Southern  states  that  a  copy  of  this 
filing  is  being  served  on  all  of  its 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Procedure  (18  CFR  385.214.  385.211 
(1989)).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
29, 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doa  89-27893  Filed  11-28-89;  8:45  am) 

BILUNG  CODE  S717-«1-«l 


(Docket  No.  TM90-4-30-0011 
Trunkline  Gas  Co;  Notice  of  Filing 

November  21, 1989. 

Take  notice  that  on  November  15, 
1989,  Trunkline  Gas  Company 
(Trunkline)  filed  revised  tariff  sheets  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  to  be  effective  December  1, 1989. 

Trunkline  requests  that  the 
Commission  substitute  these  tariff 
sheets,  which  reflect  the  correct  interest 
rate  for  the  fourth  quarter  of  1989,  in  lieu 
of  the  three  tariff  sheets  filed  on  October 
31, 1989. 

Trunkline  states  that  copies  of  this 
filing  have  been  mailed  to  its 
jurisdictional  customers,  interested  state 
regulatory  agencies  and  all  parties  to 
this  proceedmg. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 


with  Rules  214  and  211  of  the 
CoBimission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  November  29, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  89-27894  Filed  11-2&-89;  8:45  am] 
WLUNG  CODE  CriT-OI-H 


[Docket  No.  RP89-252-001] 

Wastiington  Natural  Gas  Co.;  Project 
Operaton  FMIng  of  Revised  Tariff 

November  22. 1989. 

Take  notice  that  on  November  15. 
1989.  Washington  Natural  Gas  Company 
(Washington  Natural)  815  Mercer  Street. 
Seattle.  Washington,  in  its  capacity  as 
Project  Operator  of  the  Jackson  Prairie 
Storage  Project  (Storage  Project), 
located  in  Chehalis.  Lewis  County. 
Washington,  tendered  for  filing  with  the 
Commission  First  Revised  Sheet  No.  13 
in  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  for  effectiveness  on 
November  1. 1989. 

According  to  Washington  Natural,  it 
filed  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  on  September  29. 1989. 
containing  a  revised  Gas  Storage  Project 
Agreement  (Project  Agreement) 
pursuant  to  which  Washington  Natural, 
as  Project  Operator  of  the  Storage 
Project,  will  operate  the  Storage  Project 
and  that  the  revised  Project  Agreement 
supersedes  the  original  Project 
Agreement  contained  in  Washington 
Natural's  FERC  Gas  Tariff,  Original 
Volume  No.  1.  It  is  further  stated  that 
the  Storage  Project  provides  the  natural 
gas  storage  capacity  and  capability  to 
enable  Northwest  Pipeline  Corporation 
(Northwest)  to  render  its  Rate  Schedule 
SGS-1  storage  service. 

Washington  Natural  further  states 
that  in  an  order  issued  October  31, 1989, 
the  Commission  accepted  Washington 
Natural's  First  Revised  Voliune  No.  1  for 
effectiveness  November  1, 1989  but 
rejected  one  provision — section  6.6  of 
Article  VI  of  the  revised  Project 
Agreement — without  prejudice  to  its 
being  refiled  with  a  supporting 
explanation  for  its  purpose  and  need. 


According  to  Washington  Natural, 
section  6.6  of  the  Project  Agreement 
appUes  in  force  majeure  circumstances 
on  Northwest's  system  and  allows 
Northwest  to  withdraw  Working  Gas 
during  emergency  situations  to  restore 
and  maintain  minimum  pressure  and 
service  on  its  pipeline  system  and  to 
replace  the  Working  Gas,  following  the 
end  of  the  emergency. 

Washington  Natural  further  states 
that  section  6.6  of  the  revised  Project 
Agreement  exempted  Working  Gas 
deliveries  to  Washington  Natural  and 
The  Washington  Water  Power  Company 
from  curtailment  during  emergency 
situations  on  Northwest's  system,  unless 
these  parties  gave  their  specific 
approval.  According  to  Washington 
Natural  this  is  the  particular  part  of 
section  6.6  in  the  revised  Project 
Agreement  to  which  the  Commission 
objected  and  which  the  Commission 
rejected. 

Washington  Natural  states  that 
section  6.6  of  the  revised  Project 
Agreement  as  refiled  on  First  Revised 
Sheet  No.  13  restates  section  6.6  as  it 
appeared  in  the  original  Project 
Agreement  and  permits  the  curtailment 
of  deliveries  of  Working  Gas  to 
Washington  Natural  and  The 
Washington  Water  Power  Company  to 
the  extent  necessary  during  emergencies 
on  the  Northwest  system. 

Washington  Natural  states  that  copies 
of  its  filing  were  served  upon  the 
intervenors  in  this  proceeding  and  upon 
those  customers  of  Northwest  who 
subscribe  to  its  Rate  Schedule  SGS-1 
service. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 
with  sections  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  protests  should  be  filed  on  or 
before  November  30. 1989,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  89-27895  Filed  11-2&-89;  8:45  amj 

BHJJNS  OOOC  f717'OVII 


[Docket  No.  TQ9O-1-S2-0011 

Western  Gas  Interstate  Co.;  Tariff 
Filing 

November  22, 1989. 

Take  Notice  that  on  November  16. 
1989,  Western  Gas  Interstate  Company 
("Western")  filed  certain  tariff  sheets  to 
its  FERC  Gas  Tariff. 

Western  states  that  the  tariff  sheets 
are  filed  in  compliance  with  the  October 
17. 1989  Letter  Order  of  the  Director. 
OPPR,  requiring  Western  to  file  a  tariff 
sheet  reflecting  the  annual  change  to  its 
Annual  Charge  Adjustment,  effective 
October  1. 1989.  rather  than  November 
1. 1989  as  proposed  in  Western's 
September  29, 1989  PGA  filing  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211).  All 
such  protests  should  be  filed  on  or 
before  November  30. 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  who  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubUc  inspection. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  89-27896  Filed  11-28-89: 8:45  am] 

BIOINQ  CODE  6717-01-M 


(Docket  Na  RP89-251-001] 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  22, 1989. 

Take  notice  that  Alabama-Tennessee 
Natural  Gas  Company  ("Alabama- 
Tennessee"),  on  November  15, 1989, 
tendered  for  filing  revisions  to  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1 
in  compliance  with  the  Commission's 
"Order  Accepting  and  Rejecting  Tariff 
Sheets  Subject  to  Refund  and 
Conditions  and  Establishing  a  Hearing" 
issued  October  31, 1989. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  interested  public  bodies. 

Any  person  desiring  to  protest  said 
filing  shcMild  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  a  385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  November  30. 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  ^s 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Conunission 
and  are  available  for  public  inspection. 
LoUD.CasbsU. 
Secretary. 
[FR  Doc.  89-27949  riled  11-28-89;  8:45  am] 

BUUNQ  CODE  e717-01-M 

[Docket  No.  RP8»-25»-002] 

Carnegie  Natural  Gas  Co.;  Compliance 
Rling 

November  22, 1989. 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Carnegie"),  on  November  15. 
1989,  tendered  for  filing  proposed 
revisions  to  its  Second  Revised  Volume 
No.  1.  FERC  Gas  Tariff,  and  supporting 
explanatory  language,  as  required  by  the 
Commission's  October  31. 1989  order 
issued  in  this  proceeding. 

Carnegie  states  that  its  proposed 
revised  language  appUes  to  section 
5.1(a)  of  its  FTS  and  ITS  Rate  Schedules 
(Transportation  Imbalances)  and  to 
Section  15.2  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff 
(Nominations  for  Deliveries).  The 
proposed  imbalance  tariff  revisions 
pertain  to  specific  penalties  and  charges 
Carnegie  proposes  to  bill  to  transporters 
in  addition  to  imbalance  charges:  the 
proposed  nominations  tariff  language 
lists  the  information  Carnegie  will 
require  from  customers  seeking 
deliveries  of  firm  sales  gas. 

In  addition.  Carnegie  provides  a 
written  narrative  in  its  transmittal  letter 
explaining  its  'first-through-the-meter" 
provision  at  section  15.2  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff. 

Carnegie  also  states  that  it  has  not 
filed  tariff  sheets  removing  its  proposed 
Gas  Inventory  Charge  flowthrough 
mechanism  because,  on  November  6. 
1989.  Carnegie  filed  a  request  for 
reconsideration  and  request  for  stay  of 
that  aspect  of  the  Commission's  order, 
and  the  Commission  has  not  yet  acted 
on  the  matter. 

Carnegie  states  that  it  has  served  the 
filing  upon  the  company's  jurisdictional 
customers,  applicable  state 
commissions,  and  other  parties  that 
have  intervened  in  these  dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
825  N.  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  (S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
30, 1989.  Protests  *vill  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoU  D.  CasheU. 
Secretary. 
[FR  Doc.  89-27950  Filed  11-28-89:  8:45  am] 

MUJNQ  CODE  n^h^VM 


[Docket  No.  RP8S-217-014] 

CNG  Transmission  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  22, 1989. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  November  15, 
1989,  pursuant  to  Section  4  of  the 
Natural  Gas  Act.  the  Commission's 
August  3. 1989  order  in  Docket  No. 
RP88-190-002  et  al.  and  Section  129  of 
the  General  Terms  and  Conditions  of 
CNG's  tariff,  filed  the  following  revised 
tariff  sheet  to  Original  Volume  No.  1  of 
its  FERC  Gas  Tariff: 
Second  Sabstitute  Original  Sheet  No.  1601 

The  proposed  effective  date  of  this 
sheet  is  June  1, 1989.  CNG  states  that  the 
purpose  of  this  filing  is  to  correct  a 
wording  error  inadvertently  included  on 
this  tariff  sheet.  In  addition,  CNG 
requested  that  the  proposed  effective 
date  for  Substitute  Third  Revised  Sheet 
No.  45  be  June  1. 1989.  rather  than  May 
1,1989. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 
before  11-30-69.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caahell, 

Secretary. 

[FR  Doc.  fl»-27951  Filed  ll-2&-a9:  8:45  am) 

MUJNO  COM  f717-01-« 

[Docktt  No*.  RP89-37-O06,  RP89-32-006] 

High  Island  Offshore  System; 
Compliance  Filing 

November  22, 1989. 

Take  notice  that  on  November  16. 
1989,  High  Island  Offshore  System 
(HIOS)  filed  certain  revised  tariff  sheets 
to  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  to  be  effective  December 
16,1989. 

HIOS  states  that  this  filing  is  in 
compliance  with  the  Commission's  order 
of  October  17. 1989. 

HIOS  states  that  copies  of  this  filing 
are  being  mailed  to  all  parties  to  these 
consolidated  proceedings. 

Any  person  desiring  to  protest  said 
Tiling  should  Hie  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  E)C  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1988)).  All  such  protests  should  be  filed 
on  or  before  November  30, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-27952  Filed  11-28-89:  8:45  am] 
nujNa  CODE  tru-oi-M 


[Docket  Na  RP88-47-0251 

Northwest  Pipeline  Corp.;  Compliance 
Rling 

November  22, 1989. 

Take  notice  that  on  November  17, 
1989,  Northwest  Pipeline  Corporation 
(Northwest)  filed  certain  tariff  sheets  to 
its  FERC  Gas  Tariff  to  comply  with  the 
Commission's  order  of  October  17, 1989 
and  to  implement  settlement  rates  as 
approved. 

Northwest  states  that  a  copy  of  this 
filing  is  being  served  on  all  parties  of 
record  and  on  all  jurisdictional 
customers  and  affected  state 
commissions. 


Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1988)).  All  such  protests  should  be  filed 
on  or  before  November  30, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  ^is 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  89-27953  Filed  11-28-89:  8:45  aroj 
■nxma  cooc  crir-oi-ii 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3691-3] 

Drinking  Water;  Announcement  of 
Public  Meeting  to  Discuss  ttie 
Preliminary  Concept  Paper  for  the 
Disinfectants  and  Disinfection  By- 
products Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

The  EPA  Office  of  Drinking  Water  is 
conducting  a  public  meeting  on 
December  4. 1989  form  9:00  a.m.  to  4:00 
p.m.  at  the  EPA  Headquarters  Education 
Center  Auditorium  located  at  401  M 
Street  SW..  Washington,  DC  20460.  This 
meeting  concerns  development  of 
Primary  Drinking  Water  Regulations  for 
disinfectants  and  their  by-products. 
Specifically,  EPA  would  like  to  discuss 
in  a  public  forum  our  preliminary 
approach  to  selection  of  contaminants, 
monitoring,  determination  of  best 
available  technologies,  and  specification 
of  maximum  contaminant  levels  and 
treatment  technologies  for  the 
Disinfectants  and  Disinfection  By- 
products Rule. 

The  meeting  will  begin  with  a 
summary  of  the  approach  EPA  is 
currently  considering.  Members  of  the 
public  will  be  given  an  opportunity  to 
make  brief  statements  on  issues  relevant 
to  the  EPA  approach.  Most  of  the 
program  will  allow  informal  discussion 
of  the  issues.  Copies  of  a  preliminary 
concept  paper  outlining  EPA's  approach 
will  be  available  at  the  meeting.  A  copy 
of  the  paper  can  also  be  obtained  by 
writing  to:  Joseph  A.  Cotruvo,  Ph.D., 
Director,  Criteria  and  Standards 


Division,  U.S.  Environmental  Protection 
Agency,  Office  of  Drinking  Water  (WH- 
550D),  401  M  Street  SW.,  Washington. 
DC  20460. 

EPA  will  be  accepting  written 
comments  on  the  paper  at  the  above 
address  until  January  15. 1990. 

Dated:  November  22, 1989. 
Robert  H.  Wayland. 

Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  89-27875  Filed  11-28-89;  8:45  ami 

BILUNa  cooc  W60-S0-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  RIed;  inter-American 
Freight  Conference,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  title 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-009648A-048. 

Title:  Inter-American  Freight 
Conference  Agreement. 

Parties: 

A.  Bottacchi  S.A.  De  Navegacion  C.F.I,  e 

I. 
American  Transport  Lines,  Inc. 
A/S  Ivarans  Rederi 
Companhia  Maritime  Nacional 
Companhia  De  Navegacao  Lloyd 

Brasileiro 
Companhia  De  Navegacao  Maritime 

Netumar 
Empresa  Lineas  Maritimas  Argentines 

Sociedad  Anonima  (Elma  S/ A) 
Empresa  De  Navegacao  Alfianca  S.A. 

Frota  Amazonica  S.A. 
Hamburg-Sudamerikanische 

Dampfschifffahrts-Gesellschaft  Eggert 

&  Amsinck  (Columbus  Line) 
Van  Nievelt  Goudriaan  &  Co.  RV. 
Reefer  Express  Lines  PTY.  Ltd. 

Transportacion  Maritime  Mexicana 
S.A. 

Synopsis:  The  proposed  modification 
would  transfer  provisions  relating  to 
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loyalty  contracts  from  Article  14  to 
Article  13.03  (b). 

Agreement  No.:  217-010051-016. 

Title:  Mediterranean  Space  Charter 
Agreement. 

Parties:        1 1 

Compania  Trasatlantica  Espanola  Costa 

Container  Line 
Farrell  Lines,  Inc 

"Italia"  di  Navigazione,  S.P.A.  Jugolinija 
Lykes  Bros.  Steamship  Co.,  Inc. 
A.P.  Moller-Maersk  Line 
Nedlloyd  Lijnen  B.V. 
Sea-Land  Service  Inc. 
P&O  Containers  (TFL)  Ltd. 
Zim  Israel  Navigation  Co.,  Inc. 

Synopsis:  The  modification  proposes 
to  add  Compagnie  Generale  Maritime  as 
a  party  to  the  Agreement  and  to  reflect 
the  name  changes  of  three  other  parties. 

Agreement  No.:  203-011117-005. 

Title:  North  America/Australasia 
Interconference  and  Carrier  Discussion 
Agreement. 

Parties: 

Pacific  Coast/Australia-New  Zealand 

Tariff  Bureau 
U.S.  Atlantic  &  Gulf/ Australia-New 

Zealand  Conference 
Blue  Star  Line,  Ltd. 
Hyundai  Australia  Direct  Line 
Columbus  Line 
Scancarriers 
Hong  Kong  Islands  Line  America  S.A. 

("HKI") 
Associated  Container  Transportation 

(Australia)  Ltd. 
Ocean  Star  Container  Line  A.G. 
Australia-New  Zealand  Direct  Line 
Lief  Hoegh  &  Co..  S.A.  ("Lief  Hoegh") 
Nedlloyd  Lines. 

Synopsis:  The  proposed  amendment 
would  delete  HKI  and  Lief  Hoegh  as 
parties  to  the  agreement.  It  would  delete 
Canada  and  Mexico  from  the  scope  of 
the  Agreement  in  conformity  with  the 
Commission's  decision  in  Docket  87-24 
and  would  change  the  name  of  the 
Agreement  to  "United  States/ 
Australasia  Interconference  and  Carrier 
Discussion  Agreement."  It  would  also 
make  a  number  of  other  administrative 
changes  to  the  Agreement 

Agreement  No.:  202-011259. 

Title:  United  States/Southern  Afiica 
Conference  Agreement. 

Parties: 

Empresa  De  Navegacao  Intemacional 

(Navinter) 
Lykes  Bros.  Steamship  Co.,  Inc. 
Safbank  Line.  Ltd.  (Safbank) 

Synopsis:  Agreement  No.  202-011259 
proposes  to  create  a  Conference  in  the 


trade  between  the  U.S.  and  South 
Africa.  It  authorizes  the  parties  to 
perform  the  normal  operational 
activities  of  a  conference  in  addition  to 
allowing  the  parties  to  charter  vessel 
capacity  (space  or  slots).  It  is 
anticipated  that  the  United  States/South 
and  East  Africa  Conference  and  the 
South  and  East  Africa/U.S.A. 
Conference  will  be  dissolved  on  or 
about  30  days  after  the  effectiveness  of 
Agreement  No.  202-011259,  United 
States/Southern  Africa  Conference. 

Agreement  No.:  202-011260. 

Title:  United  States/East  Africa 
Conference  Agreement. 

Parties: 

Bank  Line  East  Africa  Limited 
Lykes  Bros.  Steamship  Co.,  Inc. 
P.O.  Containers  (TFL).  Ltd. 

Synopsis:  Agreement  No.  202-011280 
proposes  to  create  a  Conference  in  the 
trade  between  the  U.S.  and  East  Africa. 
The  parties  are  authorized  to  perform 
the  normal  operational  activities  of  a 
conference,  and  also  to  charter  vessel 
capacity  (space  or  slots).  It  is 
anticipated  thai  the  United  States/South 
and  East  Africa  Conference  as  well  as 
the  South  and  East  Africa/U.S.A. 
Conference  will  be  dissolved  on  or 
about  30  days  aft»'  the  effectiveness  of 
Agreement  No.  202-011260,  United 
States/East  Africa  Conference. 

Agreement  No.:  20S-011261. 

Title:  ACL/Wallenius  Space  Charter 
and  Cooperative  Working  A^eement. 

Parties: 

Atlantic  Container  Line  ("ACL") 
Walleniusrederiema  AB  ("Wallenius") 
Rederiaktiebolaget  Transatlantic 
Incotrans  BV 

Synopsis:  The  proposed  agreement 
would  permit  Wallenius  to  charter  space 
from  ACL  aboard  ACL's  roll-on  roll-off 
vessels  in  the  trade  from  U.S.  Atlantic, 
Gulf,  Great  Lakes  and  St.  Lawrence 
River  ports  and  inland  points  via  such 
ports  to  ports  and  points  in  Europe.  It 
would  also  permit  the  parties  to  agree 
on  the  scheduling  of  vessels  aboard 
which  Wallenius  charters  space. 

Agreement  No.:  203-011262. 

Title:  ACL/Cunard  General  Agency 
Agreement 

Parties: 

Atlantic  Container  Line 

The  Cunard  Steam-Ship  Company,  pic 

Synopsis:  The  Agreement  provides 
authority  for  the  Cunard  Steam-Ship 
Company,  pic  (Cunard)  to  serve  as 
general  agent  for  Adantic  Container 
Line  in  the  United  Kingdom  and  Eire 


through  December  31, 1991,  and  commits 
Cunard  not  to  engage  in  common  carrier 
activities  within  the  geographic  scope  of 
the  Agreement  during  the  stated  period. 

Agreement  No.:  203-011263. 

Title:  ACL/CGM  General  Agency 
Agreement 

Parties: 

Atlantic  Container  Line 
Compagnie  Generale  Maritime 

Synopsis:  The  Agreement  provides 
authority  for  Compagnie  Generale 
Maritime  (CGM)  to  serve  as  general 
agent  for  Atlantic  Container  Line  in 
France.  Switzerland,  Spain  and  Portugal 
through  March  31, 1991,  and  commits 
CGM  not  to  engage  in  common  carrier 
activities  within  the  geographic  scope  of 
the  Agreement  during  the  stated  period. 

By  Order  of  the  Federal  Maritime 
Ck)mmi88ion. 

Dated:  November  22, 198B. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  8»-27880  Filed  11-2B-80-.  8:45  am] 
MLUNQ  cooc  aTao-oi-M 


Agreentent(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
SS  560.7  and/or  572.603  of  title  48  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200307. 

Title:  Port  of  Portland  Terminal 
Agreement 

Parties:  Port  of  Portland  (Port),  James 
River  U,  Inc.  dba  Western 
Transportation  (WT). 
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Filing  Parties:  Ms.  Elaine  Lycan.  Price 
Estimating  &  Regulatory  Affairs.  Port  of 
Portland.  P.O.  Box  3529.  Portland.  OR 
97208 

Synopsis:  The  Agreement  provides 
WT  with  the  lease  of  terminal  farilities 
located  at  Terminal  1,  Portland.  Oregon 
to  be  operated  as  a  public  cargo  and 
passenger  handling  facility.  WT  is  to 
assess  dockage  and  wharfage  charges 
based  upon  rates  in  the  Port's  tariff  and 
is  entitled  to  share  certain  dockage, 
wharfage  and  passenger  fees.  The 
Agreement's  term  expires  June  30. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  22, 1989. 
Josoph  C  Polking, 
Secretary. 
[FR  Doc.  89-27905  Filed  11-28-89;  8:45  am) 

MUJNO  CODE  <73<M>1-«I 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary'.  Federal 
Maritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200147-002. 

Title:  Jacksonville  Port  Authority 
Terminal  Agreement. 

Parties:  Jacksonville  Port  Authority, 
Sea-Land  Service,  Inc. 

Synopsis:  The  Agreement  amends  the 
basic  agreement.  It  modifies  provisions 
pertaining  to  the  commencement  of 
throughput  charges.  It  also  re-defines  the 
beneficial  occupancy  clause  and 
eliminates  the  CFS  warehouse 
requirement  of  the  agreement. 

Agreement  No.:  224-010747-002. 

Title:  City  of  Long  Beach  Terminal 
Agreement. 

Parties:  City  of  Long  Beach  (City), 
Boliden  Sulex,  Inc. 

Synopsis:  The  Agreement  modifies 
Agreement  No.  224-010747  for  the  lease 
of  property  at  the  City's  Pier  G  to  (1) 
reflect  a  corporate  name  change  from 


Sulexport  Corporation  to  Boliden  Sulex, 
Inc.  and  (2)  to  provide  for  an  adjustment 
of  rent,  as  well  as,  the  reservation  of  a 
vehicular  easement  on  the  leased 
premises  and  related  matters. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  22. 1989. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  89-27906  Filed  11-28-69: 8:45  am) 
Buxma  cooc  (TM-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Health 

Advisory  Committee  on  tt>e  National 
Institutes  of  Health;  Establishment 

Pursuant  to  Public  Law  92-463.  the 
Federal  Advisory  Committee  Act,  the 
Department  of  Health  and  Human 
Services  (DHHS)  announces  the 
establishment  by  the  Secretary  of  the 
Advisory  Committee  On  the  National 
Institutes  of  Health. 

The  Committee  shall  advise  and  make 
recommendations  to  the  Secretary  and 
the  Assistant  Secretary  for  Health  on 
strengthening  the  position  of  Director, 
NIH.  in  order  to  prepare  the  NIH  for  the 
challenges  of  the  1990's  and  beyond. 

The  Committee  shall  terminate  on 
November  30. 1990,  unless  the  Secretary, 
DHHS.  formally  determines  that 
continuance  is  in  the  public  interest. 

Dated:  November  21. 1989. 
James  O.  Mason, 

Assistant  Secretary  for  Health  and  Acting 

Surgeon  General 

[FR  Doc.  89-27885  Filed  11-28-89;  8:45  am) 

BttXINa  COM  4iaO-17-M 


Advisory  Committee  on  ttie  National 
InstHutes  of  Health;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  meeting  of  the  Advisory 
Committee  on  the  National  Institutes  of 
Health  (NIH). 

Date  and  Time:  December  4, 1989.  at  4 
p.m. 

Place:  Humphrey  Building,  Secretary's 
Conference  Room,  6th  Floor.  200 
Independence  Avenue  SW., 
Washington,  DC  20201. 

Open  4  p.m.  to  approximately  4:20 
p.m. 

Closed  for  remainder  of  meeting. 

Agenda:  The  open  session  of  the 
meeting  from  4  p.m.  to  approximately 


4:20  p.m.  will  be  devoted  to 
introductions,  swearing-in  of  Committee 
members,  and  welcoming  remarks  of  the 
Chair.  The  remainder  of  the  meeting  will 
be  closed  to  the  public  under  5  U.S.C. 
552b(9){B)  because  the  premature 
disclosure  of  the  proceedings  would  be 
likely  to  tiiistrate  evaluation  and 
implementation  of  the  Committee 
recommendations  by  the  Department  of 
Health  and  Human  Services  and  the 
Public  Health  Service.  During  the  closed 
portion  of  the  meeting,  the  Committee 
will  be  discussing  the  kinds  of  changes 
that  might  be  needed  to  strengthen  the 
position  of  Director.  NIH,  in  order  to 
prepare  the  NIH  for  the  challenges  of  the 
1990'8  and  beyond. 

Because  of  the  necessity  to  commence 
the  activities  of  the  Committee  as  soon 
as  possible,  the  usual  requirement  for 
advance  notice  of  the  Committee's 
meeting  has  been  waived. 

Anyone  wishing  to  obtain  a  Rosier  of 
Members  or  other  relevant  information 
should  contact  Dr.  Patricia  J.  Hoben, 
Oflfice  of  the  Assistant  Secretary  for 
Health,  room  740  G  Humphrey  Building, 
200  Independence  Avenue  SW.. 
Washington,  DC  20201.  Telephone  (202) 
245-6135. 

Dated:  November  21. 1989. 
James  O.  Mason, 

Assistant  Secretary  for  Health  and  Acting 
Surgeon  General 

[FR  Doc.  89-27886  Filed  11-28-89;  8:45  am] 
WLUNG  COOe  4160- 17-M 

National  Institutes  of  Health 

National  Cancer  Institute:  Notice  of 
Availability  of  3Z0  Mouse  Hybridoma 
CellUne 

agency:  National  Institutes  of  Health. 
Public  Health  Service.  HHS. 

ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  3ZD  mouse 
hybridoma  cell  line  from  the  Biological 
Response  Modifiers  Program  of  the 
National  Cancer  Institute.  This  cell  line 
produces  the  IgGl  monoclonal  antibody 
against  human  IL-l/J  with  no  cross- 
reactivity  with  human  IL-lo. 

ADDRESS:  Individuals  interested  in 
obtaining  this  cell  line  or  desiring  further 
information  should  contact  |oost 
Oppenheim,  M.D..  Head.  Laboratory  of 
Molecular  Immunology,  Biological 
Response  Modifiers  Program,  NCI- 
FCRF,  Frederick,  Maryland  21701.  (301) 
698-1551. 
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Dated  November  22, 1989. 
William  F.  Rjub, 

Acting  Director,  National  Institutes  of  Health. 
[FR  Doc  8»-27946  Filed  11-25-69;  8:45  am] 

■UMQ  COM  414e-*1-4l 


National  Cancer  institute; 
Notice  of  Meeting 

Notice  is  hereby  given  to  amend  the 
meeting  notice  for  the  meeting  of  the 
National  Committee  to  Review  Current 
Procedures  for  Approval  of  New  Drugs 
for  Cancer  and  AIDS  which  was 
published  in  the  Federal  Register  (52  FR 
11447)  on  March  20, 1989. 

The  meeting  of  December  7  originally 
scheduled  in  Conference  Room  10. 
Building  3lC  National  Institutes  of 
Health,  Bethesda,  MD,  will  now  be  held 
at  the  Hart  Senate  Office  Building,  Room 
216,  200  Block  of  2nd  Avenue  NE.. 
Washington.  DC  20510  from  9  a.m.  to  4 
p.m. 

Dr.  Elliott  H.  Stonehill,  Assistant 
Director,  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  Room  11A29, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-1148)  will 
provide  agenda  details,  transcripts  or 
summaries  of  the  meetings  and  rosters 
of  the  Conunittee  members  upon 
request 

Dated:  November  24, 1989. 
Betty  ].  Bevcridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc  69-27947  Filed  11-28-69;  8:46  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Grant  Availabilltv  to  Pede^ally 
Recognized  Indian  Tribes  tor  Protects 
Implementing  Traffic  Safety  on  Indian 
Reservations 

aoency:  Bureau  of  Indian  AHairs, 
Interior. 

ACTION:  Notice  of  a  grant  program. 

summary:  The  Bureau  of  Indian  Affairs 
intends  to  make  funds  available  to 
Federally  Recognized  Indian  Tribes  on 
an  annual  basis  for  the  purpose  of 
finandng  highway  traffic  safety  projects 
which  are  designed  to  reduce  the  high 
number  of  traffic  accidents  and  their 
resulting  fatalities,  injuries,  and  property 
damage  within  Indian  reservations.  Due 
to  the  limited  funding  available  for  this 
program,  all  projects  will  be  reviewed 
and  selected  on  a  competitive  basis. 
This  notice  Is  intended  to  inform  Indian 
tribes  on  the  availability  of  the  grant 


monies  and  the  process  in  which  the 
projects  are  selected. 
DATES:  Applications  must  be  received 
by  July  1  of  each  program  year. 
ADDRESSES:  Each  tribe  must  submit  its 
application  to  the  BIA  Agency  or  Area 
Office  serving  the  area  in  which  the 
tribe  is  located.  The  application  will  be 
addressed  to  the  attention  of:  "Indian 
Highway  Safety  Program  Coordinator". 
Application  packets  will  be  distributed 
on  May  1  of  each  program  year. 
Application  packets  will  be  sent  to  the 
tribal  address  as  shown  on  the  latest 
Tribal  Leaders  List  which  is  compiled  by 
the  Bureau  of  Indian  Affair's  Tribal 
Government  Services,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Tribes  should  direct  all  questions 
concerning  the  grant  program  and 
applications  to  the  Area  Indian  Highway 
Safety  Program  Coordinator  having 
responsibilities  for  the  applicant  tribe. 
More  general  inquiries  on  the  National 
Indian  Highway  Safety  Program  may  be 
directed  to  Charles  L  Jaynes,  Program 
Administrator,  Bureau  of  Indian  Affairs. 
P.O.  Box  2006,  Albuquerque,  New 
Mexico  87124.  Telephone:  (505)  766- 
2181. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal-Aid  Highway  Act  of  1973 
(Pub.  L  93-87)  provides  for  U.S. 
Department  of  Transportation  funding  to 
assist  Indian  tribes  in  financing  highway 
safety  projects.  These  projects  are 
designed  to  reduce  the  number  of  traffic 
crashes  and  their  resulting  fatalities, 
injuries,  and  property  damage  within 
Indian  reservations.  All  Federally 
recognized  Indian  tribes  on  Indian 
Reservations  are  eligible  to  receive  this 
assistance,  and  at  such  time  as  highway 
safety  projects  are  approved,  the  tribal 
governing  bodies  carry  out  and 
administer  the  programs.  All  tribes  and 
reservations  which  avail  themselves  of 
this  assistance  are  reimbursed  for  costs 
incurred  under  the  terms  of  a  Federal/ 
Reservation  agreement.  The  Department 
of  Transportation  pays  from  75%  to  100% 
of  all  costs  of  highway  safety  projects 
approved  for  funding  imder  provisions 
of  the  Highway  Safety  act 

Reqionsibilities 

For  ptirposes  of  application  of  the  Act, 
Indian  reservations  are  collectively 
considered  a  "State"  and  the  Secretary, 
U.S.  Department  of  the  Interior  (DOI)  is 
considered  the  "Governor  of  a  State", 
llie  Secretary,  DOL  delegated  the 
authority  to  administer  the  programs 
throughout  all  the  Indiem  reservations  in 
the  United  States  to  the  Commissioner, 
Bureau  of  Indian  Affairs  (BIA). 


The  Commissioner  of  BIA  further 
delegated  the  responsibility  for  primary 
adzniaistration  of  the  Indian  Hij^way 
Safety  Program  to  the  Central  Office 
Division  of  Safety  Management  (DSM), 
located  in  Albuquerque,  New  Mexico. 

The  chief,  DSM,  as  program 
administrator  of  the  Indian  Highway 
Safety  Program,  has  one  full-time  staff 
member  to  assist  in  program  matters 
and  provide  technical  assistance  to  the 
Indian  tribes.  It  is  at  this  level  that 
contacts  with  the  U.S.  Department  of 
Transportation  are  made  with  respect  to 
program  approval,  funding  of  projects 
and  technical  assistance. 

The  U.S.  Department  of 
Transportatioa  through  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  and  the  Federal  Highway 
Administration  (FHWA),  is  responsible 
for  assuring  that  the  Indian  Highway 
Safety  Program  is  carried  out  in 
accordance  with  23  U.S.C.  402  and  other 
applicable  Federal  regulations. 

The  National  Highway  Traffic  Safety 
Administration  is  responsible  for  the 
apportionment  of  funds  to  the  Secretary 
of  the  Interior,  review  and  approval  of 
highway  safety  projects  involving 
NHTSA  highway  safety  areas  of 
responsibilities,  and  technical  guidance 
and  assistance  to  BIA  field  offices  and 
tribal  coordinators  by  NHTSA  regional 
offices  in  the  general  administration  of 
the  program. 

The  Federal  Highway  Administration 
is  responsible  for  review  and  approval 
of  highway  safety  projects  involving 
FHWA  highway  safety  areas  of 
responsibilities  and  technical  guidance 
and  assistance  to  BIA  field  offices  and 
tribal  coordinators  by  FHWA  division 
offices. 

Program  Areas 

The  Department  of  Transportation,  at 
the  direction  of  Congress,  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1981.  conducted  a  major  review  to 
determine  which  State  and  local 
highway  safety  programs  have  been 
most  effective  in  reducing  traffic 
crashes,  injuries  and  fatalities.  The  six 
most  effective  NHTSA  and  FHWA 
highway  safety  programs  are:  (1) 
Alcohol  Countermeasures;  (2)  Police 
Traffic  Services;  (3)  Occupemt 
Protection:  (4)  Traffic  Records:  (5) 
Emergency  Medical  Services:  and  (6) 
Safety  Construction  and  Operational 
Improvements. 

Funding  CritMia 

The  Department  of  Transportation 
will  reimburse  for  costs  associated  with 
the  following: 
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(1)  Aioohol  Coaatenaea«ures — Salary 
(DWI  enforcement/education/ 
rehAbiliiation);  DWI  training:  breath- 
testing  equipment;  comraunity/sdiool 
alooho}  traSic  safety  education;  OWI 
offender  education/rehabilitation;  and 
vehicle  expenses. 

(2)  Police  TrafBc  Services — Salary 
(traffic  enforcement/edBcation);  traffic 
enforcement  training;  speed 
enforcement  equipment  comnninity/ 
school  edtication;  and  vehicle  expenses. 

(3J  Occupant  Protection — (A)  Child 
Car  Seat  Program— child  car  seats;  car 
seat  transportation/storage;  educatknel 
materials;  and  office  expenses.  (B] 
Community  Seat  Bdt  Program— Salary; 
educational /proniotianal  raateiials: 
o^ice  expenses;  and  traimog. 

(4J  Traffic  Records — salary: 
computerized  equipment. 

(5)  Eiaergeiicy  Medicai  Services — 
Training  is  the  only  aik>wable  cost  for 
funding. 

(6)  S>afety  Constivction  and  Operation 
Improvements — Tra^n:  si^is  (warning, 
regulatory,  wofk  zone);  hardware;  and 
sign  posts. 

Project  Applications 

Application  packets  will  be  forwarded 
to  the  tribes  on  K4ay  1  of  each  program 
year.  Upon  recent  of  the  a{^lication 
packet,  each  tribe  should  prepare  a 
proposed  project  application  based  upon 
the  followiog  guidelines: 

A.  Program  Planning.  Program 
planning  shall  be  based  i^wn  the 
highway  safety  problems  identified  and 
counfermeasures  selected  by  the  tribe 
for  the  purpose  of  reducing  traffic  crash 
factors. 

B.  Probiew  Identification.  Highway 
traffic  safety  problems  shall  be 
identified  from  the  best  data  available. 
This  data  may  be  found  in  tribal 
enforcement  records  on  traffic  crashes. 
Other  sources  of  data  include 
ambalance  records,  coort  and  police 
arrest  records.  The  problem 
identification  process  may  be  aided  by 
using  professional  opinions  of  personnel 
in  law  enforcement,  Indian  Health 
Service,  driver  educatioa,  road 
engineers,  etc. 

Impact  problems  will  be  identified 
during  the  identification  process.  An 
impact  problem  is  a  highway  safety 
problem  that  contributes  to  car  crashes, 
fatalities  and/or  iniaries,  and  one  whidi 
may  be  corrected  by  the  application  of 
countermeasBres.  impact  problems  can 
be  identified  from  analysis  of  statewitte 
and/or  tribal  traffic  records.  The 
analyses  should  consider,  as  a 
minimum:  pedestrian,  motorcycle, 
pedalcycle,  pasacager  car.  scbool  bus. 
and  track  accktents;  reoords  oo  problem 


drivers,  roadside  and  roadivay  hazards, 
alcohol  involvement  youth  iB^olvement. 
defective  vehide  involvement, 
suspended  or  revoked  driver 
involvement,  speed  iavolveraent  aod 
safety  belt  usage. 

C.  Couatermeasure  Seleciioa.  When 
tribal  highway  traffic  safety  problems 
are  identified,  appropriate 
countermeasures  shafl  be  developed  by 
the  tribe  to  solve  or  reduce  the 
problems.  The  development  of  these 
countemaeasures  shoi^  take  into 
account  the  overaU  cost  of  the 
countermeasure  versus  its  possible 
effects  on  the  problem. 

D.  Ohjectives/Peiformaace 
Indicators.  After  countermeasure 
selection,  the  objectivets]  of  the  project 
must  be  expressed  in  clearly  defined, 
time-framed  and  measurable  terms. 

E.  Budget  Format  The  activities  to  be 
funded  shaH  be  outlined  according  to 
BIA  object  groups,  i.e.,  personal 
services,  travel,  supplies  and  materials, 
equipment  contracts,  training,  etc.  Each 
object  gronp  shaH  be  quantified,  i.e., 
personal  activities  shoold  show  nuntbei 
to  be  employed,  hours  to  be  employed, 
hourly  rate  of  pay,  etc.  Each  object- 
group  shall  have  sufficient  detail  to 
show  what  is  to  be  procured,  unit  ooet, 
quarter  in  which  the  procurement  is  to 
be  made  and  the  total  cost,  including 
and  tribal  contribution  to  the  project. 

F.  Evalvation  Plan.  Evaluation  is  the 
process  of  determining  whether  a 
highway  safety  activity  shoakl  be 
undertaken,  if  it  is  being  properly 
conducted  and  if  it  has  accomplished  its 
objective.  A  plan  explaming  how  the 
evaluation  will  be  accomplished  and 
identifying  flie  criteria  to  be  ased  in 
measuring  performance  shall  be 
included  in  the  grant  application. 

G.  Technical  Assistance.  Department 
of  Transportation.  State,  and  Bureau 
personnel  will  be  available  to  tribes  for 
technical  assistance  in  the  preparation 
of  tribal  project  applications. 

H.  Section  402  Prefect  Length.  Section 
402  funds  shall  not  be  osed  to  fiind  the 
same  project  at  one  location  or 
juriadiction  for  more  than  three  years. 

Submission  Deadline 

Each  tribe  must  snbmit  its  ai^licatkm 
to  the  BIA  Agency  or  Area  Office 
serving  the  area  in  which  the  tribe  is 
kicated.  The  application  will  be  sent  to 
the  attention  of:  Indian  Highway  Safety 
lYogram  Coordinator.  Ihe  application 
must  be  received  by  July  1  of  each 
program  year.  Requests  for  extensum  to 
this  deadline  wilt  not  be  granted. 

Selection  Criteria 

Protect  appbcatian  wiU  be  reviewed 


and  evaluated  by  the  Indian  Highway 
Safety  Program  Office  and  applicatkxu 
snU  be  rsodLed  by  asstgntng  points  to 
foiv  areas  of  ocmsideration.  Those  areas 
of  consideration  and  their  respective 
point  values  are  listed  below: 

Magnitude  of  Problems — SO  Points 

1.  Does  a  highway  safety  problem 
exist? 

2.  Is  4ie  problem  significant? 

3.  Does  ^e  project  contribute  to  the 
sohitioii  of  the  problem  identified? 

4.  Number  of  traffic  crashes  last  three 
years?  Alcohol  related? 

5.  Number  of  reported  fatalities  last 
three  years?  Alcohol  related? 

Countetmeasure  Selection — 40  Feints 

1.  Are  Ae  countenneastn^s  selected 
die  most  effective? 

2.  Are  they  cost  effective? 

3.  Have  objectives  been  stated  in 
realistic  performance  terms  and  are  they 
attainable? 

4.  Are  the  objectives  time-framed  and 
are  the  time-frames  realisitc  and 
attainable? 

Tribal  Leadership  and  Coramui^ 
Support — "U  poiote 

1.  Are  tribal  resources  used  in  diis 
project?  Tribal  Resolution? 

2.  Does  the  project  have  community 
support?  Support  Letters? 

Past  Perfonaanoe  -f  or  —  10  Poiiits 

1-  Reporting  (Financial  A 
Programmatic). 
2.  Accomplishments. 

NotifiGation  «f  SelectioB 

The  tribes  selected  to  particpate  will 
be  notified  by  letter.  Each  tribe  will  be 
requested  to  submit  a  Certification 
Regarding  Drug-Free  Workplace 
Requirements.  Indian  tribes  receiving 
hi^way  safety  grants  throo^  the 
Indian  Highway  Safety  Program  must 
certify  that  they  will  fsaintaio  a  drug- 
free  workplace.  The  certification  must 
be  signed  by  an  individual  authorized  to 
sign  for  the  tribe  or  reservation.  Hie 
certification  must  be  received  by  the 
U.S.  Department  of  Transportabon  prior 
to  the  release  of  grant  funds  for  Aat 
tribe  or  reservatifm. 

Nofification  of  Non-Sehction 

The  Program  Administrator  will  notify 
each  tribe  not  setected.  The  tribe  will  be 
advised  of  the  reason  Ear  aoo-eelectiaa. 

Unifonn  Admiw^trative  Requirements 
for  Grants-in-Aid 

iinifanti  grant  mjainistiadon 
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practices  have  been  estabUshed  on  a 
national  basis  for  all  grant-in-aid 
programs  by  OMB  Circular  A-102, 
"Uniform  Administrative  Requirements 
for  Grants-in-Aid  to  State  and  Local 
Governments". 

Cost  principals  applicable  to  grants 
and  contracts  with  State  and  local 
Governments  have  been  established  by 
OMB  Circular  A-87  and  NHTSA  Order 
482-13A.  It  is  the  responsibility  of  the 
Program  Administrator,  Area 
Coordinators,  and  Contracting/Grants 
Officers  to  establish  operating 
procedures  consistent  with  the 
applicable  provisions  of  those  circulars. 

Standards  for  Hnandal  Management 
System 

Tribal  financial  management  systems 
must  provide  for 

1.  Accurate,  current,  and  complete 
disclosure  of  financial  results  of  the 
highway  safety  project. 

2.  Adequate  record  keeping. 

3.  Control  over  and  accountability  for 
all  funds  and  assets. 

4.  Comparison  of  actual  with  budgeted 
amounts. 

5.  Documentation  of  accounting 
records. 

6.  Appropriate  auditing.  Highway 
safety  projects  will  be  included  in  the 
tribal  A-128  Single  Audit 

Tribal  programs  will  provide  a 
monthly  financial  status  report  to  the 
Department  of  Transportation.  This 
report  of  expenditures  will  be  submitted 
to  the  Program  Administrator  no  later 
than  fifteen  days  beyond  the  reporting 
month. 

Project  Monitoring 

During  the  program  year,  it  is  the 
responsibility  of  the  BIA  to  maintain  a 
degree  of  project  oversight,  provide 
technical  assistance  as  needed  to  assist 
the  project  in  fulfilling  its  objectives, 
and  assure  that  grant  provisions  are 
complied  with. 

Project  Evaluation 

A  performance  evaluation  will  be 
conductd  for  each  highway  safety 
project  by  the  Bureau  of  Indian  Affairs. 
The  evaluation  will  measure  the  actual 
accomplishments  to  the  planned 
activity. 

Walter  R.  Mills, 

Depty  to  the  Assistant  Secretary-Indian 
Affairs  (Operations). 

[PR  Doc.  89-27920  Filed  11-28-89;  8.45  am] 
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Bureau  of  Land  Management 

IWY-920-00-41 11-15:  WVW63045] 

Proposed  Reinsfatement  of 
Ten^.jfiat&d  Qi'  and  Gas  Lease; 
Wyoming 

Pursuant  to  the  provisions  of  Public 
Law  97-451,  96  Stat.  2462-2466.  and 
Regulations  43  CFR  3108.2-3(a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW63045  for  lands  in 
Campbell  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $7.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW63045  effective  May  1, 1986. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewis, 

Supervisory  Land  Law  Examiner. 
[PR  Doc.  89-27921  Filed  ll-28-«9;  8:45  am] 

BNJJNO  CODE  4310-22-M 


INTERNATIONAL  TRADE 
COMMISSION 

Ilnv*8tioafion  No.  337-TA-W71 

Cera::"  CeiiuiarRadlotalephonMand 

Su&a»sembf)es  and  Componaot  Parts 
Thefeot  Commission  Determination 
not  to  Review  initial  Determination 
Granting  Motion  for  Summary 
Determination 

AOCNCV.  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

tutmiAflv:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (AL}]  initial  determination  (ID) 
granting  the  joint  motion  of  respondents 
for  summary  determination  terminating 
the  investigation  with  respect  to  U.S. 
Letters  Patent  Des.  269,873  in  the  above- 
captioned  investigation. 
RM  PURTHCR  mFOmillATK>N  CONTACT: 
Cynthia  P.  Johnson,  Esq.,  Office  of  the 


General  Counsel  U.S.  International 
Trade  Commission,  telephone  202-252- 
1098. 

SUPPLEMENTARY  mPORMATION:  The 

authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337)  and  in  S  210.53  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure  (53  FR  33070,  Aug.  29, 
1986). 

On  October  5, 1989,  respondents 
Nokia  Corporation:  Nokia-Mobira  Oy; 
Nokia,  Inc;  Nokia-Mobira,  Inc;  A  &  A 
International  and  Tandy  Corporation,  all 
of  the  respondents  in  the  above- 
captioned  investigation,  jointly  filed  a 
motion  requesting  summary 
determination  terminating  the 
investigation  with  respect  to  U.S.  Letters 
Patent  Des.  269.873.  The  Commission 
investigative  attorney  (lA)  supported  the 
motion,  and  complainant  Motorola 
opposed  the  motion. 

On  October  24, 1989,  the  presiding 
administrative  law  judge  (AL]]  issued  an 
initial  determination  (ID)  (Order  No.  28) 
granting  the  joint  motion  to  terminate 
the  investigation  with  respect  to  U.S. 
Letters  Des.  269,873. 

No  petitions  for  review  or  government 
agency  comments  were  filed. 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
18ia 

By  Order  of  the  Commission. 
Filed;  November  21, 1989. 

Kaoneth  R.  MaaoD, 

Secretary. 

(FR  Doc.  89-27909  Filed  ll-2ft-B8;  8:45  am] 

BHIMOCOOC  7030-0>-H 


llnvestlgatlon  Na  337-TA-3081 

Cartain  Key  Blanks  for  Keys  of  High 
Security  Cylinder  Locks;  Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTKNC  Institution  of  investigation 
pursuant  to  19  U.S.C  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
October  26, 1969,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
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U^.C  1337,  OB  behalf  of  Medeco 
Security  Locks,  Inc^  PX3.  Box  3075,  US. 
11,  West  Allegheny  Drive,  Salem, 
Virginia  24153.  The  complaint  alleges 
violations  of: 

Subsection  (a)(1)[B)(l]  of  section  337  in 
the  importation  into  the  United  States  or 
the  sale  %vithin  the  United  States  after 
importation  of  certain  key  blanks  for  the 
keys  of  high  security  cylinder  locks  by 
reason  of  induced  and  contributory 
infringement  of  claims  4.  5, 17, 18  and  19 
of  US.  Letters  Patent  4,635,455  and 
claims  1, 2  and  3  of  U.S.  Letters  Patent 
4.732,022  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

Hie  complainant  requests  that  the 
Commission  institute  an  investigation 
and  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  oRicial  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street.  SW.,  Room 
112.  Washington.  DC  20436,  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Conmiission's  TDD 
terminal  on  202-252-1810. 
FOR  FURTHER  MFOMSATIOM  CONTACT: 
David  A.  Guth,  Esq.,  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-252- 
1574. 

Aalharity:  The  ndumty  for  institmiioa  of 
this  invetttgatioa  is  conUined  in  MCtioB  337 
of  the  Tariff  Act  of  183a  as  amended,  and  ia 
section  210.12  cf  the  Con>an«Mon'«  Interim 
Rules  of  Practice  and  Procedure.  53  FR  33034, 
33057  (August  29.  2989). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
November  20, 1989,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (B)(lXB)(i)  of  section  337 
in  the  importation  into  the  United  States 
or  the  sale  within  &e  United  States  after 
importation  of  certain  key  blanks  for  the 
keys  of  high  security  cylinder  locks  by 
reason  of  induced  or  contributory 
infringement  of  (1)  claims  4,  5, 17, 18  or 
19  of  U.S.  Letters  Patent  4,635,455  or  (2) 
claioM  1, 2  or  3  of  US  Letters  Patent 
4732.022.  and  wWUkt  tlwfe  exists  an 
industry  in  the  UiBted  States  as  required 
by  subsection  [b)(2]  of  section  S37. 

(2J  Far  the  puipose  of  the  investigalkBi 
so  instituted,  the  foUawii\g  are  hereby 


named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is:  Medeco 
Security  Locks,  Inc  PX).  Box  3075.  US 
11.  West  Allegheny  Drive,  Salem. 
Virginia  24153. 

(b)  The  respondent  is  the  following 
company  afleged  to  be  to  violation  of 
section  337,  and  is  die  party  upon  which 
the  complaint  is  to  be  served:  Action 
Security  Products.  Inc,  2113-D  Palma 
Drive,  Ventura,  California  93003. 

(c)  David  A.  Guth  Esq,  Office  of 
Unfair  Import  Investigations,  US 
International  Trade  Commission,  500  E 
Street,  SW,  Suite  401,  Washington,  DC 
20436,  who  shall  be  the  Commissian 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Sexoo,  Chi^  Administrative 
Law  fudge,  U.S.  International  Trade 
Commission,  shall  desi^ate  the 
presiding  Administrative  Law  lud^. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  S  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  53  FR  33034. 33059 
(August  29, 1988).  Pursuant  to  S  201.16(dl 
and  210.21(a]  of  the  Commission's  Rules 
(19  CFR  201.1B(dl  and  53  FR  33034.  33059 
(August  29, 1988)),  such  responses  will 
be  considered  by  the  Commission  if 
received  not  later  than  20  days  alter  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
^nted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  e  tkoely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  die  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  boA 
directed  against  such  respondent 

%  order  of  the  Coamiasioa. 
KMoelh  E.  Mnaa, 

Secretary. 

Issued:  November  20, 1989. 

[FR  Doc.  80^27010  Filed  n-a-aik  a>»  MB) 


[Inv.NeiSSr-TA-StS] 

Certain  Polymer  Ceogrld  Products  and 
ProesMas;  Coramlsaloa  Oadaion  Not 
To  Review  an  Initial  Determination 
Granting  Complainant's  llotion  To 
Amend  the  Complaint 

AQENCV:  U.S.  international  Trade 
Commission. 

ACnOM:  Notice. 

SUMINARY:  Notice  is  hereiTy  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  4)  issued  by  the  presiding 
administrative  law  judge  (ALJ)  granting 
complainant  Tensar  Corporation's 
motion  to  amend  the  complaint  in  the 
above-captioned  investigation. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hoxirs  (B:45  a.m.  to  5:15 
p.m.)  in  die  Office  of  die  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington,  DC  20438, 
telephone  202-Z52-100a 

FOR  FURTHER  INFORMATION  CONTACT: 

Frances  I^iarshall  Esq^  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
252-1089. 

Hearing-impaired  individuals  are 
advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal,  202- 
252-1810. 

SUmSMENTARV  infomiation:  On 
October  3, 1989,  complainant  Tensar 
Corporation  filed  a  motion  to  amend  the 
complaint  and  notice  of  investigation  in 
the  investigation  so  as  to  correct  and 
supplement  the  list  of  foreign  patent 
applications  coresponding  to  the  patents 
in  issae  in  the  investigation.  US.  Letters 
Patent  4,756,946  and  U.S.  Letters  Patent 
4,474,796.  On  October  28, 1989,  porsuant 
to  interim  Commission  rule  210.22  (53  FR 
33059  (Aug.  29, 1989]].  the  AI^  issued  an 
ID  granting  Tenser's  motion. 

This  action  is  taken  mider  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337)  and  S  210^  of 
the  Coounission's  Interim  Rules  of 
Practice  and  Procedure  ((53  FR  33070) 
(Aug.  29, 1988)). 

By  order  of  the  Commission. 
Kenneth  iL  Maaon 
Secretary. 
Issued:  November  21, 1989L 

[FR  Doc.  S9-27«ll  Ffled  ll-^B-«8:  ft45  era] 
iHjjNOCOOf  jn»-n-u 
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llnvosti^sttof^  No.  337-TA-14S/169] 

Certain  Processes  for  the  Manufacture 
of  Skinless  Sausage  Casings  and 
Resulting  Proouct.  Oroer  Modifying 
Administrative  Law  Judge  «  Order 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  given  that  the 
Commission  has  modified  an  order 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation.  "The  Commission  has 
deleted  a  paragraph  of  the  ALf's  order 
that  provided  that  confidential 
treatment  for  certain  information  would 
continue  for  a  period  of  S  years 
following  the  termination  of  the 
investigation.  The  Commission  has 
replaced  that  paragraph  with  a 
paragraph  that  does  not  contain  a  time 
limit. 
FOR  FURTHER  MFORMATION  CONTACT 

William  T.  ICane,  Esq.,  Office  of  the 
General  Coimsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  (202) 
252-1116.  Copies  of  the  Commission's 
order  and  the  nonconfidential 
documents  filed  in  connection  with  this 
action  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  telephone  (202) 
252-1000.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  (202) 
252-1810. 

SUPPI^MENTARY  INFORMATION:  On  July 
31, 1984,  the  presiding  ALJ  issued  his 
final  ID  order  in  this  investigation. 
Among  other  things,  the  order  provided 
that  in  camera  treatment  for  certain 
information  would  continue  for  a  period 
of  5  years  from  the  termination  of  the 
investigation.  Because  of  the  exclusion 
order  in  the  investigation  was  issued  by 
the  Commission  on  November  26, 1984, 
in  camera  treatment  would  have  expired 
on  November  26, 1989. 

On  September  11, 1989.  Viskase 
Corporation,  successor  to  a  co- 
complainant  in  this  investigation,  filed  a 
petition  for  modification  (under 
Commission  interim  rule  211.57)  of  the 
order  of  the  presiding  ALJ.  Viskase 
requested  that  the  Commission  strike 
the  portion  of  the  order  that  provided 
that  in  camera  treatment  would  expire 
after  5  years,  in  order  that  in  camera 
treatment  for  the  information  continue 
indefinitely.  Teepak,  also  a  co- 
complainant  in  the  original 


investigation,  filed  a  response 
supporting  Viskase's  position. 
Respondent  Viscofan  S.A.  filed  an 
opposition  to  the  petition.  No  other 
comments  were  received. 

The  authority  for  this  action  is 
conferred  by  section  337{n)  of  the  Tariff 
Act  of  1930  [19  U.S.C.  I337(n)),  added  by 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100^18.  August  23, 1988).  and  by 
Commission  interim  rule  210.6  (53  FR 
33056-57.  Aug.  29, 1988). 

By  order  of  the  Commission. 
Kemieth  R.  Masoo. 
Secretary. 

Issued:  November  22, 1989. 
[FR  Doc.  89-27912  Filed  11-28-80;  8:45  am] 

BILUNaCOOC  r020-(»-M 


DEPARTMENT  OF  JUSTICE 

Amoco  Chemical  Co,  et  aU  Extension 
of  Public  Comment  Period  on 
Proposed  Consent  Decrss 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  as  amended  ("CERCLA"),  42  U.S.C 
9622,  and  the  policy  of  the  Department 
of  Justice,  28  CFR  50.7,  notice  was 
pubhshed  in  the  Federal  Register  on 
August  31, 1989,  that  a  complaint  was 
filed  on  August  15, 1989,  in  United  States 
v.  Amoco  Chemical  Company,  et  al. 
Civil  Action  No.  H-89-2734,  in  die 
United  States  District  Court  for  the 
Southern  District  of  Texas,  Houston 
Division,  and,  simultaneously,  a  consent 
decree  between  the  United  States, 
Amoco  Chemical  Company  and  twenty 
other  defendemts  was  lodged  with  the 
Court.  The  prior  notice  stated  that  public 
comments  on  the  proposed  consent 
decree  would  be  received  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  the  notice.  In  response  to 
a  request  submitted  by  a  member  of  the 
public  the  public  comment  period  on  the 
proposed  consent  decree  was  extended 
until  October  30, 1989.  In  response  to 
concerns  now  expressed  by  residents 
near  the  site  known  as  the  "Brio 
Refinery  Site",  the  period  during  which 
comments  will  be  received  from  the 
public  is  reopened  bom  October  30, 1989 
until  thirty  (30)  days  fit>m  publication  of 
this  notice. 

Accordingly,  the  Department  of 
Justice  will  receive  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Land  and 
Natural  Resources  Division.  Department 
of  Justice,  10th  and  Pennsylvania 
Avenue  NW.,  Washington,  IX:  2053a  All 


comments  should  refer  to  United  States 
V.  Amoco  Chemical  Company,  et  al.,  D.J. 
Ref.  90-11-3-325. 

The  proposed  consent  decree  may  be 
examined  at  the  follov^ring  offices  of  the 
United  States  Attorney  and  the 
Environmental  Protection  Agency 
("EPA"): 

EPA  Region  VI 

Contact  Pamela  Phillips,  Office  of 
Regional  Counsel  U.S.  Environmental 
Protection  Agency,  Region  VI,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733,  (214) 
655-2120. 

United  States  Attorney's  Office 

Chief,  Civil  Division.  U.S.  Courthouse 
ft  Federal  Building,  515  Rusk.  3rd  Floor, 
Houston,  Texas  77002,  (713)  229-2600. 

Copies  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  )u8tice, 
room  1515, 10th  and  Pennsylvania 
Avenue  NW.,  Washington.  DC  20530.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  of  the  decree,  please  enclose  a 
check  for  copying  costs  in  the  amount  of 
$19.90  payable  to  Treasurer  of  the 
United  States. 
Richard  B.  Stewart. 
Assistant  Attorney  Genera!,  Land  and 
Natural  Resources  Division. 
[FR  Doc  8»-27922  Filed  11-28-89: 8:45  am] 

BILUNO  coos  441O-01-M 


Standard  Machine  A  Equipment  Cow 
Inc.;  Lodging  of  Consent  Decrea 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
November  18, 1989,  a  proposed  Consent 
Decree  in  United  States  v.  Standard 
Machine  8"  Equipment  Co.,  Inc.,  Civil 
Action  No.  88-2450,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio.  The  proposed 
Consent  Decree  resolves  an  action 
alleging  violations  of  the  Qean  Air  Act 
and  the  asbestos  NESHAP  work 
practice  standards  contained  at  40  CFR 
61.141  et  seq.  by  requiring  Standard 
Machine  ft  Equipment  Co.,  Inc.  to 
comply  with  the  Act  and  the  asbestos 
NESHAP  and  to  pay  to  the  United  States 
a  civil  penalty  in  the  amount  of  $17,500. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fitim  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  l>e  addressed  to  the 
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Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  to  United  States 
V.  Standard  Machine  &  Equipment  Co., 
Inc.,  DJ.  reference  #  90-5-Z-1-1250. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio.  Suite  500, 1404  East  Ninth  Street, 
Cleveland.  Ohio  44114.  the  Region  V 
office  of  the  United  States 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604,  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  room  1515, 10th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.50  (15  pages  at  10  cents  per 
page]  payable  to  the  Treasurer  of  the 
United  States. 
Richafd  B.  Stewart. 

Assistant  Attorney  General  Land  and 

Natural  Resources  Division. 

[FR  Doc.  89-27923  Filed  11-28-69;  8:45  am] 

WLLMQ  CODE  44M-01-M 


Antitrust  Division 

National  Cooperativt  Research 
Notifications^  Automotive  Emissions 
Cooperative  Research  Program 

Notice  is  hereby  given  that,  on 
October  18, 1989,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  the  participants  in  the 
Automotive  Emissions  Cooperative 
Research  Program  ("the  Program"),  a 
joint  research  venture,  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Program  and  (2)  the 
nature  and  objective  of  the  Program.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plainti^s  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b] 
of  the  Act,  the  identities  of  the  parties 
participating  in  the  Program  and  the 
nature  and  objective  of  the  Program  are 
given  below. 

The  Program  is  composed  of  the 
following  fourteen  oil  companies  and 
three  automobile  manufacturers: 


Principal 

State  o( 

ptaoeot 

«corpo- 

business 

ration 

Amoco  Ofl  Co..  200  East 

Chicago,  IL.. 

MO. 

IL  60601. 

Atlantic  Rict)fieid  Co..  SIS 

Loe 

OE. 

South  Flower  Streai.  Los 

Angelea. 

Angeles.  CA  90071. 

CA. 

AsNand  Oil.  Inc..  P.O.  Box 

Ashland. 

KY. 

391.  [or],  1000  Ashiand 

KY. 

Drive.  Ashland,  KY  41114. 

BP    01    Co.,    200    Public 

Cleveland, 

OH. 

Square            33-3507-K. 

OH. 

Cleveiand,     OH    44114- 

2375. 

Chevron   Corp.,   225   Bush 

San 

DE 

Street  San  Francisco.  CA 

Francis- 

94104. 

caCA. 

Chrysler      Motors      Corp.. 

Detroit  Ml... 

DE. 

12000     Chrysler     Ortve. 

Highland  ParK  Ml    46288. 

Conoco    trw.,    600    North 

Houston, 

DE. 

Dairy      Ashford.      H«t1s 

TX 

County,      Houston.      TX 

77079. 

Exxon  Research  and  Engi- 

Fkxham 

DE. 

neering    Co..    180    Park 

PartcNJ. 

Avenue.   P.O.   Box    101. 

Ftorham  Parfc.  NJ    0793i 

Ford  Motor  Co.,  The  Airieri- 

Dearborn, 

DE. 

can  Road.  De«t)om.  Ml 

Ml. 

48121. 

General  Motors  Corp..  3044 

Detroit  Ml ... 

DG. 

West    Grand    Boulevard. 

Detroit.  Ml    48232. 

Mvathon  Oil  Co..  539  South 

Findlay. 

OH. 

Mam    St.    Fmdlay.    OH 

OH. 

45840. 

Mot>«  Oil  Corp..  150  East 

NewYorfc. 

NY. 

42nd  Street.   New  York. 

NY. 

NY  10017. 

Phillips  Petroleum  Co..  4th 

Bartlesville. 

De 

ar>d       Keelar       Streets. 

OK. 

Bartlesville.  OK. 

SheN   Oil    Co..    One   Shell 

Houston. 

DE. 

Plaza.       Houston,       TX 

TX. 

77001. 

Sun  Refining  and  Mailcaling 

Philadel- 

PA. 

Co..    Ten    Penn    Center, 

phia.  PA. 

1801  Marltet  Street  Phia- 

delphia.PA    19103. 

Texaoo    Inc.    2000   West- 

White 

DE. 

CtMStOT      AV90U6,      Whits 

Plains. 

PWns.NY    10650. 

NY. 

Union  OH  Company  ol  Cai- 

Loe 

CA. 

tomia.    1201    West    5th 

Angeles. 

Street  Los  Angeles.  CA 

CA. 

90017. 

The  Program  may  contract  with  third 
parties,  such  as  the  Coordinating 
Research  Council  Ina,  incorporated  in 
Georgia,  with  its  principal  place  of 
business  in  Atlanta,  Georgia,  to  perform 
certain  functions. 

The  Program  was  agreed  to  as  of 
October  16, 1989.  The  Program  will  have 
as  its  objective  the  development  and 
carrying  out  of  research  and  tests 
designed  to  evaluate  the  potential 
improvements  in  air  quality  achievable 
through  the  use  of  reformulated 
gasolines  (including  reformulated 
gasoline  using  ethers  and  ethanol  as 
oxygenates),  of  methanol  and  other 
alternative  fuels,  and  of  developments  in 
advanced  automotive  technology 


including  emission  control  systems.  The 
Program  will  also  evaluate  the  relative 
cost-effectiveness  of  these  various 
alternatives.  The  members  of  the 
Program  expect  the  research  and  testing 
to  provide  sound  and  reliable  data  with 
which  the  Federal  Government  as  well 
as  various  state  governments  can  fairly 
and  accurately  compare  the  costs  and 
benefits  of  the  various  alternatives  to 
reducing  emissions  and  ozone  forming 
potential  from  motor  vehicles  in  order  to 
improve  air  quality.  The  members 
anticipate  that  the  data  from  the  testing 
will  be  made  available  to  Congress,  the 
Environmental  Protection  Agency, 
various  state  regulators,  and  the  public, 
looeph  H.  Wldmar, 

Director  of  (^rations,  Antitrust  Division. 
(FR  Doc.  89-27924  Filed  11-28-89;  8:45  am] 

MUJNQ  COOC  4410-01-11 


National  Cooperative  Research 
Notification;  National  Center  For 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C  4301  et  seq.  ("the  Act"),  the 
National  Center  for  Manufacturing 
Sciences,  Inc.  ("NCMS")  has  filed  an 
additional  written  notification  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  on  November  3, 1989, 
concerning  the  identities  of  additional 
members  of  NCMS  and  certain  state-of- 
the-art  investigations  it  has  undertaken. 
The  additional  written  notification  was 
filed  for  the  purpose  of  extending  the 
protections  of  section  4  of  the  Act 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

The  following  companies  have 
become  members  of  the  NCMS  since 
August  9, 1989: 
Apeiron,  Inc. 
D.  Appleton  Company 
Flow  Research,  Inc. 
Giddings  &  Lewis,  Inc. 
Sensor  Adaptive  Machines,  Inc. 
Setco  Industries,  Inc. 
Thomas  Group,  Inc. 

The  NCMS  has  awarded  a  number  of 
state-of-the-art  investigation  contracts 
in  various  manufacturing  fields  and  is 
currently  negotiating  with  several 
prospective  contractors  for  research 
projects  directed  toward  NCMS's 
objectives. 

On  February  20. 1987.  NCMS  filed  iU 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  notice  of  which  was 
published  by  the  Department  of  Justice 
("the  Department")  pursuant  to  section 
6(b)  of  the  Act  on  March  17, 1987  (52  FR 
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8375].  NCMS  filed  additional 
notifications,  ideiiiifying  its  initial 
membership,  on  April  15, 1988  and  May 
5, 1988.  notices  of  which  were  published 
by  the  Department  on  June  2. 1988  (53  FR 
20194].  On  July  11. 1988.  NCMS  filed  a 
notification  change  in  membership, 
notice  of  which  was  published  by  the 
Department  on  August  19, 1988  (53  FR 
31771).  On  September  13, 1988.  NCMS 
filed  an  additional  notification  of  change 
in  membership  and  change  of  state  of 
incorporation,  notice  of  which  was 
published  by  the  Department  on 
November  4. 1988  (53  FR  44680).  NCMS 
filed  additional  notifications  of 
membership  changes  on  December  8. 
1988,  March  9. 1989  and  August  10, 1989. 
notices  of  which  were  published  on 
January  18, 1989  {54  FR  2006).  April  13. 
1989  (54  FR  14878),  and  September  18. 
1989  (54  FR  38461). 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  89-27925  Filed  11-28-89;  8:45  am] 

BUUNQ  COOE  44WMI1-M 


National  Cooperative  Research 
Notifications;  Open  Software 
Foundation,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(8)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  etseq.  ("the  Act").  Open 
Software  Foundation.  Inc.  ("OSF")  has 
filed  an  additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  October  26. 1989. 
disclosing  changes  in  its  membership. 
The  additioned  notification  was  filed  for 
the  purpose  of  extending  the  protections 
of  section  4  of  the  Act  limiting  recovery 
of  antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

On  August  8. 1988.  OSF  and  the  Open 
Software  Foundation  Research  Institute. 
Inc.  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act  The 
Department  of  Justice  (the 
"Department")  pubhshed  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  September  7. 1988.  53  FR 
34594.  On  November  4,  1988,  February  2. 
1980.  and  July  28, 1989,  OSF  filed 
additional  written  notifications.  The 
Department  published  notices  in  the 
Federal  Register  in  response  to 
additional  notifications  on  November  25. 
1988  (53  FR  47773],  February  23. 1989  (54 
FR  7893).  and  August  25. 1989  (164  FR 
35408),  respectively. 

The  identities  of  the  new,  non-voting 
members  of  OSF  as  of  October  17, 1989 
are  as  follows: 


ScWumberger 

Institute  ot  Systems  Scienoe 

Shell  Development  Company 

Chung-Ang  Universitv _ _.. 

Instrtut  fur  Wirtschattsmformatfc 

Naval  Underwater  Systems  Canter 

National  Computer  Board „. 

Computer  Institute  o<  Japan,  Ltd 

Columtjta  University '. 

Ot>)ectivrty,  Inc 

Andersen  Consulting. 

Matsushita  Electric  Industrial  Co.,  Ltd. . 
Microelectrontcs      Corr^witer      Tech 

Corp 

Transarc  Corporation 

Umversrty  ol  Bremen 

New  Jersey  Instrtute  of  Technology 


Data 


7/28/89. 
7/31/89. 
8/09/89. 
8/29/89. 
8/29/89. 
9/06/89. 
9/11/89. 
9/13/89. 
9/14/89. 
9/15/89. 
9/21/89. 
9/23/89. 

9/25/89. 
10/06/89. 
10/06/89. 
10/10/89. 


Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  89-27928  Filed  11-28-89;  8:45  am] 

BILUNO  COOE  4410-01-M 


National  Cooperative  Research 
Notifications;  Semiconductor 
Research  Corporation 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301,  et.  seq.  ("the  Act"), 
Semiconductor  Research  Corporation 
("SRC")  on  October  25, 1989,  has  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  certain 
changes  in  the  membership  of  SRC.  The 
changes  consist  of  the  addition  of  Epic 
Design  Technology,  Etech  Development 
Corporation,  Peak  Systems.  Inc.,  Rapro 
Technology,  Inc.  and  Technology 
Modeling  Associates,  Inc.  and  the 
deletion  of  Applied  Materials,  Inc. 

The  SRC  filed  its  notification  of  these 
membership  changes  for  the  purpose  of 
extending  the  Act  s  provisions  limiting 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  section  69(b]  of  the  Act,  the 
SRC's  general  area  of  planned  activity  is 
given  below. 

The  SRC  is  a  joint  venture  which,  with 
the  addition  and  deletion  of  the 
previously  identified  companies  to  the 
SRC.  comprises  the  following  members: 
Advanced  Micro  Devices.  Incorporated 
AT&T  Technology,  Incorporated 
Control  Data  Corporation 
Digital  Equipment  Corporation 
E.I.  du  Pont  de  Nemours  &  Company 
Eastman  Kodak  Company 
Eaton  Corporation 
Epic  Design  Technology 
E-Systems.  Incorporated 
Etech  Development  Corporation 
General  Electric  Company/RCA 
General  Motms  Corporation 
Harris  Corporation 


Hewlett-Packard  Company 
Honeywell.  Incorporated 
IBM  Corporation 
Intel  Corporation 
LSI  Logic  Corporation 
Microelectronics  and  Computer 

Technology  Corporation 
Micron  Technology.  Inc. 
Motorola.  Incorporated 
National  Semiconductor  Corporation 
NCR  Corporation 
Peak  Systems.  Inc. 
Perkin-Elmer  Corporation 
Rapro  Technology.  Inc. 
Rockwell  International  Corporation 
SEMATECH.  Ina 
Silvaco  Data  Systems 
Solid  State  Equipment  Corporation 
Technology  Modeling  Associates,  Inc. 
Texas  Instruments  Incorporated 
Union  Carbide  Corporation 
Varian  Associates,  Incorporated 
Westinghouse  Electric  Corporation 
Xerox  Corporation 

The  SRC's  purpose  is  to  plan, 
promoted,  coordinate,  sponsor,  and 
conduct  research  supportive  of  the 
semiconductor  industry  and  directed 
toward: 

1.  Increasing  knowledge  of 
semiconductor  materials  and 
phenomena,  and  of  related  scientific  and 
engineering  subjects  that  are  required 
for  the  useful  application  of 
semiconductors; 

2.  Developing  new  and  more  efficient 
designs  and  manufacturing  technologies 
for  semiconductor  devices; 

3.  Identifying  directions,  limits, 
opportunities,  and  problems  in  generic 
semiconductor  technologies; ' 

4.  Increasing  the  number  of  scientists 
and  engineers  proficient  in  research, 
development,  and  manufacture  of 
semiconductor  devices; 

5.  Increasing  industry-university  ties, 
establishing  imiversity  semiconductor 
research  centers  with  major  long-term 
research  thrusts,  and  developing 
university  semiconductor  research 
activities  with  more  precisely  definedL 
short-term  objectives; 

6.  Developing  more  relevant  graduate 
school  education  and  a  larger  supply  of 
graduate  students  in  areas  related  to 
semiconductor  technology; 

7.  Increasing  the  ability  of  universities 
to  attract  and  retain  competent  faculty 
in  the  semiconductor  fieldb 

8.  Decreasing  fragBsenlation  and 
redundancy  in  United  States 
semiconductor  research: 

9.  Establishing  advanced  research 
efforts  for  critical  semiconductor 
technology  areas  that  are  beyond  the 
individual  resomces  of  many  SRC 
members;  and 
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10.  Promoting  efficient  communication 
of  research  results  to  SRC  members  and 
to  the  United  States  semiconductor 
community  as  a  whole. 

On  January  8. 1985,  SRC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  ("the  Department")  pubUshed  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  January  30, 
1985  (50  FR  4281).  SRC  filed  additional 
notifications  on  June  6, 1985.  November 
4. 1985.  February  19, 1986.  and 
September  11. 1987,  notice  of  which  the 
Department  published  on  June  28, 1985 
(50  FR  26850),  December  24, 1985  (50  FR 
52568),  March  18. 1986  (51  FR  9287),  and 
October  9. 1987  (52  FR  37849). 
respectively.  SRC  also  filed  additional 
notifications  on  December  19, 1986  and 
January  30. 1987;  the  Department 
published  notice  of  both  on  February  13, 
1987  (52  FR  4671).  SRC  also  filed  an 
additional  notification  on  December  13, 
1988,  notice  of  which  the  Department 
published  on  January  13. 1989,  (FR  1454). 
SRC  also  filed  additional  notifications 
on  January  31. 1989  and  February  10. 
1989:  the  Department  published  notice  of 
both  on  March  13. 1989  (54  FR  10456). 
SRC  also  filed  an  additional  notification 
on  March  29, 1989,  notice  of  which  the 
Department  published  on  May  4. 1989 
(54  FR  19256).  SRC  also  filed  an 
additional  notification  on  July  13, 1989, 
notice  of  which  the  Department 
published  on  August  10. 1989  (54  FR 
32855). 

Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  89-27927  Filed  ll-28-«9;  8:45  am) 

MLUNQ  COOC  4410-01-11 


National  Cooperative  Research 
Notifications;  UNIX  International,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  e(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ("the  Act"),  UNIX 
International,  Inc.  on  October  31, 1989, 
filed  an  additional  written  notification 
simultaneously  with  the  Attorney 
Genera!  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  of  UNIX  International,  Inc. 
The  additional  notification  was  filed  for 
the  purpose  of  extending  the  protections 
of  section  4  of  the  Act,  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

On  January  30, 1989,  UNIX  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  March  1, 
1989.  54  FR  8608.  On  May  4. 1989,  and 


August  1, 1989  UNIX  filed  additional 
written  notifications.  The  Department 
published  notices  in  the  Federal  Register 
in  response  to  the  additional 
notifications  on  June  22. 1989  (54  FR 
26266).  and  August  17, 1989  (54  FR 
33985),  respectively. 

As  of  October  27, 1989,  the  following 
have  become  members  of  UNIX 
International,  Inc.: 

Altos  Computer  Systems 

Aoyama  Gakuin  University 

Cambridge  Tech 

Chorus  Systems 

Convex  Computer 

CSK 

Diab  Data  AB 

Edinburgh  Port 

ETRI 

Far  East  Computers 

Fiat  Auto 

Fourth  Wave 

Imperial  Software 

Keio  University 

Kmart 

Labtam  Limited 

Mannesmann 

Mulsushita  Electric  Industrial  Co..  Ltd. 

MTTAC  International 

NTT  Data  Comm. 

Samsung  Electronic 

Santa  Cruz  Oper. 

SMT-GOUPIL 

Softway  Pty.  Ltd. 

Sumitomo  Electric 

Simiitomo  Metal 

Swedish  Defense 

Tatung  Co. 

Teradata  Corp. 

TI 

University  of  Tokyo 

WYSE  Technology 

Yokogawa  Electric. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  8»-27928  Filed  11-28-89;  8:45  am) 

BILUNQ  COOE  4410-01-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SutMtances;  Application  by  AbtMtt 
Laboratories 

Pursuant  to  S  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations.  (CFR), 
this  is  notice  that  on  June  2. 1989,  Abbott 
Laboratories,  14th  Street  and  Sheridan 
Road,  Attn:  Customer  Service  D-345, 
North  Chicago,  Illinois  60064-4000,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Fentanyt  (9801) - 

Birik   dextropropoxyphene   (non-dosaga 

forms)  (9273) 

Hydromofphooe  (91 50) „ 

Arnptwtainine,  its  salts,  optical  ieonien. 

and  salts  of  its  optical  isomers  (1 1(X)).. 


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  conunents,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice. 
Washington.  DC  20537.  attention:  DEA 
Federal  Register  Representative  CCR. 
and  must  be  filed  no  later  than 
December  29. 1989. 

Dated:  November  14. 1989. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  89-27943  Filed  11-28-89;  8:45  am) 

BtLUNQ  COOE  4410-0»-M 


Manufacture  of  Controlled 
Substances;  Registration  of  Knoll 
Pharmaceuticals 

By  Notice  dated  January  9, 1989.  and 
published  in  the  Federal  Register  on 
January  12. 1989,  (54  FR  1257).  Knoll 
Pharmaceuticals,  30  North  Jefferson 
Road.  Whippany.  NJ  07981,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  hydrocodone,  a 
basic  class  of  controlled  substance 
listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations. 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 

Dated:  November  20, 1989. 
Gene  R.  Halslip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

[FR  Doc.  89-27941  Filed  n-2A-S9;  8:45  am] 

IBtUMQ  COW  4410-4MI) 
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Manutacturet  of  Controlled 
Substances  Segistratton  ot 
Maiiinckrodt  Specialty  Chemicalt  Ca 

By  Notice  dated  March  16. 1989,  and 
published  in  the  Federal  Register  on 
March  22. 1989,  (54  FR  11823), 
Mallinckrodt  Specialty  Chemicals 
Company,  Mallinckrodt  and  Second 
Street,  St.  Louis,  MO  63147,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Druo 


Cocaine  (9041) 

Codetne  (9050) 

Diprenofphino  (9058) 

Etorphine  Hydrochlortde  (9059) 
t)ihydrocodeine  (9120). 

Oxycodone  (9143) 

Hydronxxphone  (9150) ™.a. 

Diphenoxylate  (9170)..„. 

Hydrocodone  (9193) 

Levorphanol  (9220) 

Methadone  (9250) 

Mettiadone— Intermediate,  4.cyano-2-dl- 

iTiettiylamino-4,  4-diphenyltx;tano 

(9254) 

Bulk  dextropropOKyphene  (non-dosage 

forms)  (9273)., 
I^orphine  (9300). 
Tbebaine  (9333). 
Opium  Mdracts  (9610). 
Opium  tUd  extracts  (9620).. 
Tincture  of  opium  (9630) .... 
PotKlered  opium  (9639)-.... 
Granulated  opium  (9640)... 

Oxymorphone  (9652) 

Fentanyt  (9801) 


Schedule 


No  comments  or  objectives  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21.  Code  of  Federal  Regulations, 
S  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  20. 1989. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc  89-27942  Filed  11-28-89;  8:45  amj 

HLUNQ  CODE  441O-0»-H 


DEPARTMENT  OF  lA&Qfi 

Occupational  Safety  and  Health 
Administration 

Advisory  Commltt—  on  Construction 
Saf«ty  and  HMlth;  Ful  CommlttM 


Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standard  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656)  will  meet  on 
December  13  and  14, 1989  in  Room  S- 
4215  A  and  B  of  the  Frances  Perkins 
Building,  Department  of  Labor, 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  9:00  am. 

The  agenda  for  this  meeting  includes 
reports  on:  The  extension  of  the 
Permissible  Exposure  Limits  Rule  for 
Construction,  OSHA's  response  to 
Committee  comments  on  the  excavation 
standard,  the  status  on  subpart  R 
proposed  rule,  the  status  of  the  final  rule 
in  lockout-tagout.  the  compliance 
directive  for  the  excavation  standard, 
the  OSHA  response  to  the  Conunittee's 
legislative  proposals,  the  compliance 
directive  for  inspections  of  employers 
with  significant  histories  of  workplace 
fatalities  and  the  proposed  rule  on 
permit  required  for  confined  space. 
Reports  will  also  be  received  from  the 
Committee's  work  groups  on  cadmium, 
vehicle  safety,  recordkeeping,  hazard 
commimication  and  compliance  officer 
training.  Written  data,  views  or 
comments  may  be  submitted,  preferably 
with  20  copies,  to  the  Division  of 
Consimier  Affairs.  Any  such 
submissions  received  prior  to  the 
meeting  vdll  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Dvision  of 
Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation. 

For  additional  information  contact: 
Tom  Hall,  Division  of  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration.  Room  N-3647,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210.  Telephone  202-523-8615.  An 
official  record  of  the  meeting  will  be 


available  for  public  inspection  at  the 
Division  of  Consimier  Affairs. 

Signed  at  Washington.  DC  tlui  27di  day  of 
November  1989. 
Gerard  F.  Scaimell, 
Assistant  Secretary. 

[FR  Doc  89-28043  Filed  11-27-89;  4:34  pm] 
BIUJNQ  COOC  4S10-SMI 


NUCLEAR  REGULATORY 
COMMISSION 

Information  Notices  and  BuNetint 

This  notice  is  to  announce  that 
information  notices  and  bulletins  issued 
by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  can  now  be 
purchased  through  a  subscription 
service  form  the  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington.  DC  20402-9323.  The 
Government  Printing  Office  telephone 
number  is  (202)  275-2060.  If  any 
additional  information  or  clarification  is 
needed,  contact  Don  Kirkpatriclc,  NRC 
on  (301)  492-1152. 

Dated  at  Rockville.  Maryland  tliis  21  it  day 
of  November,  1989. 

For  The  Nuclear  Regulatory  Commission. 
Charles  B.  Roost. 

Director,  Division  of  Operational  Events 
Assessment,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-27913  Filed  11-28-89;  a-45  am] 

BIUJNO  COOC  7BM-01-M 


Biweekly  Notice  Applications  and 
Amer>dments  to  Operating  Ucensea 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (PX.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
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noticM  of  unendmento  tessed.  or 
proposed  to  be  iesued  from  November  •> 
1060  tluougk  November  16. 19aa  The 
last  biweekly  notice  was  pubbsfaed  on 
November  15, 1989  (54  FV  47S88). 

NOTICE  OF  CONSIDERATION  OP 
ISSUANCE  OF  AMEXDMEtfT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Coiranission  h«s  made  a  proposed 

determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideratifHi.  Under 
the  Commission's  regidations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (Ij  involve  a 
sigi^cant  increase  in  the  probability  or 
consequences  of  sn  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  • 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  malting  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commissioa  Washington. 
DC  20555.  and  should  dte  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7-30  ajn.  to  4.-15  p.m.  Copies  of 
written  conunents  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  December  29, 1989,  the  licensee 
may  file  ■  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  end  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 


with  the  Commi salon's  Tlules  of 
Practice  for  Domestic  Licensing 
Proceedings**  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  wiU  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  Intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  ^oceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  die 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
sdieduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  wliidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  doctunents  of  which  the 


petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  Hmited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  heUL 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inmiediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  he«rii|g  held 
would  take  place  before  tba  faminnoB  of 
any  amendment 

Normally,  the  Commiaaion  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdov^n  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  it 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commissioa  U.S. 
Nuclear  Regulatory  Commission. 


ft/*   '-A 
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Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington.  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conmiission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  eind  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room,  the  Celman  Building. 
2120  L  Street,  NW..  Washington,  DC 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249,  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
Grundy  County,  Illinois 

Date  of  application  for  amendments: 
October  30, 1989 

Description  of  amendments  request- 
Currently,  the  Dresden  Nuclear  Power 
Station  (DNPS),  Units  2  and  3.  Technical 
Specifications  (TS)  do  include  cycle- 
specific  and  fuel  bundle  type  specific 
power  distribution  operating  limits. 
Typically,  in  the  past  changes  to  these 
limits  would  be  submitted  for  NRC 
approval  prior  to  each  refueling  outage 
to  reflect  upcoming  cycle-specific 
characteristics.  Since  these  limits  were 
determined  using  a  methodology 
previously  approved  by  the  NRC,  license 
amendments  were  an  unnecessary 
burden  on  the  utility  and  NRC  resources. 
In  order  to  facilitate  the  elimination  of 
these  unnecessary  amendments,  the 
NRC  issued  Generic  Letter  68-16, 


"Removal  of  Cycle-Specific  Parameter 
Limits  from  Technical  Specifications," 
This  Generic  Letter  provides  guidance  in 
removing  the  cycle-specific  and  fuel 
bundle-specific  operating  limits  from  the 
TS  and  recording  them  in  a  Core 
Operating  Limits  Report  (COLR). 
Conunonwealth  Edison  Company 
(CECo)  proposed  a  TS  amendment  for 
DNPS  in  accordance  with  Generic  Letter 
68-16  and  the  previously  approved  lead 
Boiling  Water  Reactor  (BWR)  Plant 
(Brunswick). 

CECo's  proposed  TS  amendment 
removes  the  following  cycle-specific  and 
fuel  bundle  type  specific  operating 
limits:  Average  Planar  Linear  Heat 
Generation  Rate,  Minimum  Critical 
Power  Ratio,  Linear  Heat  Generation 
Rate,  and  Rod  Block  Monitor  Upscale 
Setpoints.  In  place  of  these  limits,  the 
applicable  TS  sections  will  reference  the 
COLR.  The  COLR  is  an  unit  specific 
document  containing  the  power 
distribution  operating  limits  that  apply 
for  a  specific  cycle. 

COLRs  for  future  operating  cycles  will 
be  submitted  to  the  NRC  for  information 
prior  to  startup  following  each  refueling 
outage  as  required  by  Generic  Letter  88- 
16.  The  implementation  and  revision  of 
the  COLRs  will  be  controlled  by  DNPS 
Administrative  Procedures.  It  should  be 
noted  that  COLR  revisions  will  receive 
the  same  level  of  detailed  review  and 
required  approvals  by  the  CECo  Nuclear 
Fuel  Services  (NFS)  Department  and 
On-Site  and  Off-Site  Review 
Committees  as  Technical  Specification 
changes  do.  In  addition,  the  Definitions 
Section  of  the  Technical  Specifications 
shall  have  an  entry  entitled.  "Core 
Operating  Limits  Report"  and  there  will 
be  a  new  administrative  reporting 
requirement  added  to  the  existing 
reporting  requirements  in  Section  6.8.A 
of  the  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Conunission  provided  standards  for 
determining  whether  a  no  significant 
hazards  consideration  exists  as  stated  in 
10  CFR  50.92(C).  A  proposed  amendment 
to  an  operating  license  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

CECo  reviewed  the  proposed  changes 
to  the  TS  and  determined  that  the 
requested  amendment  does  not  involve 
a  significant  hazards  consideration. 


More  specifically,  operation  of  DNPS  in 
accordance  with  the  proposed 
amendment 

(1)  Does  not  involve  ■  significant  Increase 
in  the  probability  or  consequences,  of  any 
accident  previously  evaluated  because  plant 
protective  functions  and  modes  of  operation 
are  not  altered.  This  amendment  remove* 
cycle-specific  and  fuel  bundle  type  specific 
power  distribution  limits  from  the  Technical 
Specifications  and  places  them  In  a  separate, 
controlled  document  (i.e.,  COUl).  These 
changes  are  essentially  administrative  in 
nature,  as  the  parameters  in  the  COUl  are 
the  same  as  those  currently  specified  in  the 
Technical  Specifications.  NRC  approved 
methods  will  still  t>e  used  to  analyze  reloads 
of  NRC  approved  fuel  types  for  determining 
the  results  reported  in  the  COLR.  The 
surveillance  requirements  for  these  operating 
limits  remain  unchanged.  Furthermore, 
functional  requirements  of  safety-related 
equipment  remain  uneffected. 

(2)  Does  not  create  the  possibility  of  ■  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  because  as 
stated  above  no  safety-related  equipment 
safety  function,  plant  protective  feature,  or 
mode  of  operation  will  be  altered  as  a  result 
of  this  amendment.  The  proposed  changes  do 
not  create  any  new  type  of  accident.  The 
proposed  amendment  is  in  accordance  with 
the  guidance  provided  in  Generic  Letter  88-16 
for  licensees  requesting  removal  of  the  values 
of  cycle-specific  parameters  from  the  TS. 
These  operating  limits  will  be  developed  in 
accordance  with  NRC-approved 
methodology,  and  the  incorporation  of  these 
timiU  to  the  COLR  ensure  they  will  be 
properly  controlled.  Furthermore,  die  TS 
requirement  for  submitting  the  COLR  to  the 
Conunission  will  allow  the  staff  to  continue 
to  trend  the  value  of  these  limits  without  the 
need  for  prior  staff  approval  and  without 
introduction  of  an  unreviewed  safety 
question.  The  current  spectrum  of  analyzed 
reactor  transients  and  accidents  remains 
unchanged. 

(3)  Does  not  involve  a  significant  reduction 
in  the  margin  of  safety.  No  plant  functions  are 
changed  by  this  amendment  The  change  only 
removes  cycle-specific  and  fuel  bundle  type 
specific  power  distribution  limits  from  the 
Technical  Specifications  and  incorporates 
these  limiU  in  the  COLR.  The  plant  will  still 
continue  to  l>e  operated  within  the 
boundaries  established  by  these  same  power 
distribution  limits  uS  calculated  using  NRC 
approved  methods. 

The  Commission  conducted  a 
preliminary  review  of  CECo's  proposed 
amendment  and  analysis  of  no 
significant  hazards.  Currentiy.  the 
Commission  concurs  with  CECo's 
determination,  and  proposes  that  the 
aforementioned  amendment  does  not 
constitute  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street  Morris,  Illinois  e045a 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire:  Sidiey  and  Austin.  One 
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Pint  National  Plaza,  Chicago,  Illinois 
60e»3. 
NRC  Project  Director  John  W.  Craig 


I  Power  rnmpwiy,  Docket  No. 
I  Plant,  Van  Bum 
Cowty.MkU8Bi 

Date  of  amendment  request: 
September  2, 1968 

Description  of  amendment  request 
Tbe  proposed  amendment  would  revise 
the  provisions  in  the  Technical 
Specifications  to  incorporate  operabitity 
and  surveillance  requirements  for  core 
exit  thermocouples  (GET).  A  new 
specification  and  several  applicable 
footnotes  would  be  added  to  Table 
3.17.4  establishing  minimum  CET 
operability  requirements,  permissible 
bypass  conditions,  and  compensatory 
actions  to  be  taken  in  the  event  of  CET 
inoperability.  A  new  item  would  also  be 
added  to  Table  4.1.3  specifying  periodic 
surveillance  requirements  for  tlie  GET. 
In  addition,  the  hcensee  proposes  to 
revise  Basis  paragraph  3.17  to  reflect  tbe 
above  described  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  made  a  proposed 
determination  that  the  amendment 
involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  the  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoasly 
evaluated;  or  (2)  Create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  or  (3) 
Involve  a  significant  reductiou  in  a 
margin  of  safety. 

The  Commission  has  evaluated  the 
proposed  changes  against  the  sbove 
standards  as  required  by  10  CFR 
50.91(a)  and  has  concluded  that 
The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.g2(c)(l]]  because 
the  proposed  changes  merely  add 
operability  and  surveillance 
requirements  for  the  upgraded  core  exit 
thermocouples  (CETs)  where  none  had 
existed  previously.  The  upgraded  CETs 
are  environmentally  qualified 
thermocouples  with  increased  indicating 
range  and  improve  the  operators'  ability 
to  monitor  core  temperatures  {oUo«ving 
an  accident 

The  changes  du  not  create  flie 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2])  because 
they  do  not  affect  the  manner  by  which 
the  facility  is  operated.  The  proposed 
changes  merely  add  operability  and 


surveillance  requirements  for  the 
upgraded  core  exit  diermocouples 
(CETs)  where  none  had  existed 
previously. 

The  dianges  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  die 
proposed  changes  do  not  affect  the 
manner  by  which  the  facility  is  operated 
or  involve  equipment  or  features  which 
affect  the  operational  characteristics  of 
the  facility. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland.  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon, 
Esq.,  Consumers  Power  Company,  212 
West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director  John  O.  Tboma, 
Acting 

Duquasae  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Powor  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  amendment  request  October 
16,1989 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
tbe  "Technical  Specifications  to  conform 
with  the  Westinghouse  Standard 
Technical  Specifications  (WSTS)  as  is 
expressed  in  the  McGuire  Technical 
Specifications.  The  amendment  would 
specify  the  time  limits  during  which  tbe 
diesel  generator  fuel  oil  can  be  allowed 
oat  of  specifications  (3.8.1.1.8.  b  and  d). 
New  requirements  would  be  imposed 
requiring  periodic  removal  of  water  from 
the  diesel  fuel  tank,  sampling  of  new 
fuel  oil  in  accordance  with  industry  test 
standard  documents,  and  periodic 
testing  of  stored  fuel  oil. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  accordance  with  10  CFR  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  faciUty  involves  no 
significant  hazard  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  In 
the  probability  or  consequences  of  en 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previoosly 
evaluated,  or  (3)  invohre  a  significant 
reduction  in  a  margin  of  safety. 

The  new  diesel  oil  specificatioin 
comply  with  current  guidance 
documents  and  do  not  reduce  the  level 
of  diesel  generator  operability.  The  new 
requirements  caimot  function  as 
initiating  events  of  any  previously 
analyzed  accidents.  Furthermore,  we 
determined  ftat  despite  the  proposed 


changes  to  the  Technical  Specifications, 
the  original  design  requirement  of  the 
system  will  continue  to  be  met  and 
safety-related  systems  which  require 
power  supply  from  the  diesel  generators 
will  be  capable  of  performing  dieir 
original  design  functions.  Hence  the 
probability  and  consequences  of 
previously  analyzed  accidents  will  not 
be  increased.  There  is  no  hardware, 
software  or  operational  procedure 
changes  as  a  result  of  the  proposed 
amendment,  and  hence  no  new  failure 
modes  are  introduced.  Finally,  there  is 
no  change  in  any  analytical  assumption 
or  acceptance  criteria. 

We  therefore  propose  to  determine 
that  the  requested  amendment  involves 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee-  Gerald 
Chamoff,  Esquire.  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street  NW, 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Duquesne  Light  Company,  Dodcet  No. 
50-334,  Beaver  Valley  Po^ver  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  amendment  request  October 
16,1989 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  clarify 
the  reactor  coolant  system  (RCS)  boron 
dilution  requirements.  These  changes 
have  been  incorporated  in  the  D.C  Cook 
and  Millstone  3  Technical 
Specifications.  Specifically,  (1)  A 
footnote  would  t>e  added  to  Section 

3.1.1.3  to  clearly  define  boron  reduction 
(dilution),  (2]  An  existing  footnote  to 
Section  3.4.1.3  would  be  expanded  to 
clearly  define  boron  dilution,  (3)  Section 

3.4.1.4  would  be  totally  rewritten  to 
impose  requirements  on  RCS  isolated 
loops,  (4)  Section  3.4.1.5  would  be 
rewritten  to  address  requirement  to 
restart  isolated  RCS  loops,  (5)  A 
footnote  would  be  added,  similar  to  item 
(1)  above,  to  Section  3  J.8.1  to  clearly 
define  boron  dilution  (reduction),  and  (8) 
Basis  Section  S/4.4.1  would  be  revised 
to  reflect  changes  included  in  items  (3) 
and  (4). 

The  purpose  of  the  above 
specifications  would  be  to  predude 
reactivity  transients  when  isolated  RCS 
loops  are  to  be  restarted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TTte  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
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in  accordance  with  10  CFR  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  In 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  actadent  fit»m  any  accident  prevtously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  above  changes  affect 
requirements  that  are  not  initiators  of 
previously  analyzed  accidents,  and  not 
contributors  to  consequences  of 
previously  analyzed  accidents;  the 
answer  to  the  first  criterion  is  thus 
negative.  The  above  requirements  all 
seek  to  assure,  through  adminktratlve 
controls,  that  minimum  shutdown 
margins  are  available  to  prevent 
accidents  from  occurring;  all  accidents 
attributed  to  loss  of  shutdown  margin 
have  been  previously  analyzed  and  the 
new  requirements  cannot  result  in  new 
accidents.  Hence  the  answer  to  criterion 
(2)  is  also  negative.  Finally,  there  will  be 
no  changes  to  safety  analysis 
assumptions  and  acceptance  criteria, 
and  hence  the  answer  to  the  Aird 
criterion  is  also  negative. 

The  staff  therefore  proposes  to 
determine  that  the  requested 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Ubrary, 
603  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  far  licensee:  Gerald 
Chamoff,  Eaquire,  Jay  E.  Silberg, 
Esquire.  Shaw,  Pittman,  Potts  ft 
Trowbridge,  2300  N  Sti  eet  NW, 
Washington,  DC  20037. 

NRC  Project  Director:  icAai  F.  Stolz 

Duquesne  Light  Company,  Docket  Nos. 
50-334  and  SB-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2  Shippingport, 
Pennsytvmia 

Date  of  amendment  request  October 
16,1989 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
the  Technical  Specifications  of  both 
units  in  a  number  of  ways: 

(1)  Specification  4.7.13.1 4U  regarding 
testing  frequency  of  the  Auxiliary  River 
Water  System  (Unit  1),  and  the  Standby 
Service  Water  System  (Unit  2),  would  be 
revised  from  montldy  to  quarterly.  The 
pumps  in  these  systems  are  not  safety- 
graded,  asd  thus  have  no  need  to  follow 
the  monthly  Class  1,  2  and  3  test 
schedule. 

(2)  Specification  4.7,8. iJh,  regarding 
testing  frequency  of  the  Supplesaental 


Leak  Collection  and  Rekase  System 
(SLCRS)  would  be  clarified  by  replacing 
"and"  with  "or"  so  that  the  conditions 
that  would  require  testing  can  be  more 
easily  met.  The  current  test  frequency  is 
non-conservative  ooix4>ared  to  the 
proposed  frequency. 

(3)  SpecificaUons  3.7 J.1  and  47J.1.1 
on  sealed  sources  would  be  revised  to 
comply  with  the  requirements  of  the 
Standard  Technical  ^deifications. 

(4)  Basis  section  3/4.94  and  3/4.9.13 
regarding  the  Unit  1  fuel  building 
ventilation  system  would  be  revised  to 
correct  an  error. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
si^ficant  hazards  consideration  exists 
in  accordance  with  10  CFR  S0.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  prc^osed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

Change  (1)  affects  the  test  frequency 
of  a  non-safety  system  which  has  no 
part  in  any  accident  scenarios.  Change 
(2)  would  increase  the  test  frequency  of 
the  SL£RS.  a  safety  system,  and  hence 
improves  its  assurance  of  operability. 
The  SLCRS  mitigates  consequences  of 
accidents;  the  increased  test  frequency 
in  no  way  decreases  this  function. 
Change  (3j  is  not  associated  with  any 
previously  analyzed  accidents,  and 
change  (4)  is  not  part  of  the  Technical 
Specifications.  Hence  all  four  changes 
would  not  involve  any  increase  in 
consequences  or  probability  of 
previously  analyzed  accidents. 

No  hardware  or  operational  changes 
are  involved.  Hence  the  changes  caimot 
create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any 
previously  evaluated.  Finally,  there  is  no 
proposed  change  in  analytical 
assumptions  or  acceptance  criteria. 
Hence  there  is  no  reduction  of  ai^y 
safety  margin. 

The  staff  therefore  proposes  to 
determine  that  the  requested 
amendments  involve  no  ngnificant 
hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Peimsylvania  15001. 

A  ttamey  for  licensee:  Gerald 
Chamoft  Esquire,  Jay  E.  Silbecg, 
Esquire,  Shaw,  Pittman.  Potts  ft 


Trowbtidfe,  2300  N  Street  NW., 
WashioBtoa  DC  20037. 
NRC  Inject  Director  John  F.  Stole 

Docket  No.  SO-SOt  Crystal  Rtw  Unit 
No.  3  Nuclear  Ceneietiug  Hent  Qtrae 
Oouuly,  Floiids 

Date  of  ameodmeat  request  March  22, 
1969 

Description  of  amendment  requtat  At 
the  start  of  each  fiiel  cyde,  the  values  of 
certain  parameters  associated  with  the 
design  of  the  particular  core  must  be 
established.  'Thus,  when  a  new  core  is 
installed,  tbe  values  of  tiiese  parameters 
must  be  changed.  Such  pnrsmters  are 
referred  to  as  "cycle-depeadeBL" 
Generic  Letter  88-16  provided  guidance 
on  relocating  such  parameters.  This 
amendment  would  remove  "cyde- 
dependent"  limits  from  the  Technical 
Specifications  (TS)  and  relocate  them  to 
a  Core  Operating  Limits  Report  Tliis 
report  would  document  the  specific 
values  of  parameters  resultii^  from  tbe 
licensee's  calculatioiu,  induding  any 
mid-cycle  revisions  to  such  parameters. 
The  "TS  would  also  be  revised  to  define 
and  require  such  a  report  This 
amendment  request  is  consistent  with 
the  guidance  provided  by  Genoic  Letter 
88-18. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  criteria 
for  determining  whetiier  a  significant 
hazards  consideration  exists  (10  CFR 
50.92(c]).  A  proposed  amendment  to  an 
operating  license  for  a  facihty  involves 
no  significant  hazards  considerations  if 
operation  of  the  facility  ia  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2} 
create  the  possibibty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  ugnificanl  reduction  in  a 
margin  of  safety. 

The  licensee  analyzed  the  amendment 
request  in  light  of  the  above  three 
criteria.  In  regard  to  the  first  criterion, 
the  licensee  determined  that  the 
proposed  amendment  would  not  iavoivs 
a  significant  increase  in  tbe  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
requirements  to  operate  the  Crystal 
River  Unit  3  (CR-3)  plant  within  the 
cycle-specific  core  operating  limits 
would  remain  in  the  TS.  The  amendment 
would  merely  relocate  the  cyde-specific 
Umits  from  the  TS  to  a  Cwe  Operating 
Limits  Report 

Regarding  the  second  criterion,  the 
licensee  determined  &at  the  proposed 
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amendment  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed.  The  cycle-speciHc  variables 
and  limits  would  continue  to  be 
calculated  using  approved 
methodologies,  and  the  requirements  to 
operate  within  these  approved  limits 
would  remain  in  the  TS.  Thus,  no  new 
limit  or  mode  of  plant  operation  has 
been  introduced. 

In  regard  to  the  third  criterion,  the 
licensee  determined  that  the  proposed 
amendment  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  As  stated  before,  both  the 
requirement  to  calculate  cycle-specific 
variables  using  approved  methodologies 
and  the  requirement  to  have  a  TS 
ensuring  that  the  approved  limits  are 
followed  would  remain.  Furthermore, 
the  appropriate  corrective  actions  to  be 
taken,  should  approved  operating  limits 
be  violated,  remain  unchanged. 

In  addition,  an  application  for  a 
similar  amendment  to  the  TS  of  Duke 
Power  Company's  Oconee  Nuclear 
Station  Units  1,  2,  and  3  was  previously 
approved  by  the  staff  on  January  26, 
1989. 

The  staff  has  conducted  a  preliminary 
evaluation  of  the  licensee's  proposed 
amendment  and  agrees  that  it  meets  the 
above  three  criteria.  Fiulhermore,  the 
staff  believes  that  the  proposed 
amendment  is  consistent  with  the 
guidance  provided  by  Generic  Letter  88- 
16  and  with  policies  already  established 
by  the  Commission.  Therefore,  the  staff 
proposes  to  determine  that  the  proposed 
amendment  involves  no  signiflcant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida  32629 

Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel,  Florida  Power 
Corporation,  MAC  -  A5D,  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733 

NRC  Project  Director  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation.  Docket  No. 
50-320.  Three  Mile  Island  Nuclear 
Station.  Unit  No.  2.  (TMI-2),  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request: 
December  27, 1988 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
TMI-2  (Operating  License  No.  DPR-73  by 
modifying  the  Appendix  A  Technical 
Specifications  Section  6-3.  "Unit  Staff 
Qualifications".  The  proposed  chaiige 
would  resolve  a  potential  disparity 
between  qualifications  of  imit  staff 
personnel,  required  by  the  Appendix  A 


Technical  Specifications  and  the  plant 
conditions  after  defueling. 

Section  6.3,  Unit  Staff  Qualifications, 
states  that  Unit  Staff  personnel  must 
comply  with  ANSI-NlB.l  1971.  ANSI- 
N18.1 1971  states  that  certain  positions 
of  the  plant  staff  either  hold  or  be 
capable  of  acquiring  an  operator's 
license.  Additionally,  the  ANSI  standard 
requires  that  the  Plant  Manager  position 
requires  either  an  individual  or 
designated  alternate  have  a  Senior 
Reactor  Operating  (SRO)  license  or  have 
the  background  required  to  sit  for  the 
examination. 

Once  defueling  of  TMI-2  is  completed 
and  the  licensee  has  demonstrated  that 
the  possibiUty  cf  an  inadequate 
criticality  is  precluded  then  the  licensee 
can,  as  allowed  by  the  current  Technical 
Specifications,  transition  to  Mode  2.  In 
Mode  2  there  will  no  longer  be  a 
requirement  to  have  licensed  operators 
at  TMI-2. 

The  licensee  has  proposed  adding  to 
Section  6.3.1  the  statement  that  during 
Modes  2  and  3,  the  requirements  of 
ANSI-N18.1  of  1971  pertaining  to  unit 
staff  operator  license  qualifications  not 
apply.  The  licensee  asserts  that  since 
there  will  no  longer  be  a  requirement  for 
senior  reactor  operators  after  they  enter 
Mode  2,  unit  staff  personnel  or  an 
alternate  should  not  be  required  to  have 
an  SRO  license,  or  be  required  to  have 
the  background  to  sit  for  the 
examination. 

The  licensee  has  stated  that  during 
Modes  2  and  3.  GPU  Nuclear  will 
continue  to  apply  the  educational  and 
experience  requirements  of  ANSI-N18.1 
of  1971  to  the  TMI-2  staff  with  the 
exception  of  unit  staff  hcensed  operator 
requirements  unless  specifically 
exempted  in  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create.the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

TMI-2  is  currendy  in  a  post-accident, 
cold  shutdown,  long-term  cleanup  mode. 
The  hcensee  is  presently  engaged  in  the 
final  stages  of  defueling  the  damaged 
reactor,  decontaminating  the  facility  and 
readying  the  plant  for  long-term  storage. 
As  of  the  end  of  September  1989, 


approximately  94  percent  of  the  fuel 
contained  in  the  reactor  vessel  has  been 
removed.  Defueling  the  facility  has 
progressed  to  the  regions  below  the 
location  of  the  original  core  volume,  llie 
licensee  plans  to  remove  greater  than 
99%  of  the  fuel  from  the  facility.  Once 
the  licensee  can  demonstrate  that 
defueling  is  completed  and  there  is  no 
possibility  of  a  recriticality  then  the 
licensee  can,  under  provisions  of 
Amendment  30,  enter  Mode  2.  One  of 
the  provisions  of  Mode  2  allows  the 
licensee  to  no  longer  man  the  control 
room  with  licensed  operators.  The  staff 
has  determined  in  previous  license 
amendments,  that  the  potential 
accidents  analyzed  for  TMl-2  in  the 
current  cleanup-mode  are  bounded  in 
scope  and  severity  by  the  range  of 
accidents  originally  analyzed  in  the 
facility  FSAR.  The  change  proposed  by 
the  licensee  is  a  change  to  the  Appendix 
A  Technical  Specifications.  The  change 
proposed  by  the  licensee  would  resolve 
a  potential  disparity  between  required 
qualifications  of  unit  staff  personnel 
required  by  the  Appendix  A  Technical 
Specifications  and  the  plant  conditions 
after  entering  Mode  2. 

The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  no  changes  are 
proposed  to  current  safety  systems  or 
setpoints.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
no  new  modes  of  operation  or  new 
equipment  are  being  introduced.  The 
proposed  change  removes  the 
requirement  to  comply  with  ANSI-N18.1 
1971,  after  the  plant  enters  Mode  2,  and 
as  such  does  not  affect  the  potential  or 
severity  of  an  accident  at  TMI-2.  The 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety,  because  the  facility  would  be 
defueled  and  the  possibility  of  a 
criticality  would  be  precluded. 

Based  on  the  above  considerations, 
the  staff  proposes  to  determine  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601.  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 
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niinoia  Pewar  Company,  Str^aod  Power 
Cooperatiw,  Inc„  Dodcet  No.  50-481, 
Clinton  Power  Station.  Unit  No.  1, 
DeWiH  County,  flfinets 

Date  of  amendment  request  June  30. 
1989 

Description  of  amendment  request 
This  proposed  amendment  would  revise 
Technical  Specification  Sections  !£.  the 
definition  of  Core  Alteration,  and  3.9.5. 
which  deals  with  communications 
during  core  alterations.  The  proposed 
change  would  revise  the  definition  of 
Core  Alteration  to  exclude  the  normal 
movement  of  LPRMs  or  the  undervessel 
replacement  of  SRMs.  IRMs,  LPRMs, 
TIPs,  or  special  moveable  detectors  from 
being  considered  a  core  alteration.  The 
proposed  change  to  Section  3.9.5  is  only 
to  remain  consistent  with  the  proposed 
revised  definition. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  hus  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
consideration.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
Clinton  Power  Station  reactor  (BWR/6) 
design  is  such  that  the  movement  of 
incore  instrumentation,  including 
withdrawal  or  insertion  for  the  purpose 
of  replacement,  does  not  constitute  an 
operation  that  significantly  affects  core 
reactivity.  In  addition,  such  movement 
does  not  physically  change  the  core 
configuration,  or  potentially  degrade  the 
condition  of  the  reactor  vessel  with 
respect  to  its  capabihty  for  containing 
reactor  coolant. 

The  proposed  changes  do  not  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  since  the  addition  of  LPRM 
movement  or  the  removal  of  the 
moveable  incore  instruments  is  not 
significantly  different  than  the 
movement  of  incore  instruments  that  is 
currently  allowed  by  the  Technical 
Specifications. 

The  proposed  changes  do  not  involve 
a  significant  redaction  in  a  margin  of 
safety  as  the  change  involves  no 


alteration  to  plant  design  and  affects  no 
setpoints  or  margins  assumed  in  any 
accident  analysis. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  IMWest  Johnson  Street. 
Clinton.- Illinois  81727 

Attorney  for  licensee:  Sheldon  Zabel. 
Baq.,  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  niinoiv  60606 

NRC  Project  Director  John  W.  Craig 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-318,  Donald 
C.  Cook  Nuclear  Plant.  Units  Nos.  1  and 
2.  Berrien  County,  Michigan 

Dote  of  amendments  request  January 
12. 1989 

Description  of  amendments  request 
Technical  Specification  Table  3.3-3 
(Engineering  Safety  Features  Actuation 
System  Instrumentation)  would  be 
modified  so  that  it  more  accurately 
reflects  the  actuation  signals  for  the 
auxiliary  feedwater  system  on  a  loss  of 
4kv  bus  voltage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  that  a  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration  if  the  proposed 
amendment  does  not: 

(i)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  or 

(ii)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated;  or 

(iii)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  license  has  evaluated  the 
proposed  amendment  against  the 
standards  of  10  CFR  50.92,  and  has 
determined  the  following: 

1.  The  changes  do  not  involve  a  8ignif:caa( 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
changes  are  intended  to  clarify  and  correct 
the  existing  T/S  so  that  it  more  accurately 
reflects  the  actuation  signal  for  motor  driven 
auxiliary  feedwater  flow  in  the  event  of  ■• 
loss  of  voltage  on  the  safety  busses.  No 
operabiiity  or  surveillance  requirements  have 
been  reduced.  Therefore,  we  believe  the 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evahiated.  The 
changes  do  not  involve  physical 
modifications  to  the  plant  or  changes  in  plant 
operation.  Therefore,  the  changes  should  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed  or  evaluated. 


3.  The  proposed  changes  do  not  liivulve  i 
signifioent  reduction  in  a  morsiB  of  safety.  As 
stated  te  response  to  criterion  1,  oo 
operabiiity  or  survaSlaaee  nqalMBeBts  ore 
reduced  by  the  pi apooad tfaai—.  ftmnkn. 
the  changes  do  not  rcpreoent  a  fifamoBOt 
reduction  in  a  margin  of  safety. 

In  the  March  6. 1986  Federal  Register 
(51  ¥R  7751).  the  NRC  published  a  list  of 
examples  of  license  amendments  that 
are  not  likely  to  involve  a  significant 
hazards  consideration.  One  of  the 
examples  is:  A  purely  administrative 
change  to  technical  specificatians.  e^  a 
change  to  achieve  a  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature.  The  proposed  change  is 
similar  to  this  example  inasmuch  as  the 
proposed  changes  would  clarify  and 
correct  errors  in  the  existing  technical 
specifications. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  analysis  and 
concurs  with  the  licensee's  conclusions. 
Therefore,  the  staff  proposes  to 
determine  that  the  requested  changes  do 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  O.  Thoma. 
Acting. 

Indiana  Midugan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Units  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendments  request 
February  8. 1989  and  supplemented  on 
November  10. 1989 

Description  of  amendments  request 
"Hie  licensee  proposes  to  modify  fire 
protection  technical  specifications  (TS) 
for  Unit  1  and  Unit  2  as  summarized 
herein. 

The  first  change  (change  category  (A)) 
would  delete  the  requirement  to  make  a 
special  report  to  the  N'RC  if  the  required 
fire  detection  systems,  fire  suppression 
systems,  or  fire  rated  assemblies  are  not 
restored  to  operable  status  within  the 
specified  time.  In  addition,  a  statement 
is  added  to  the  Bases  which  states  that 
compensatory  actions  should  not  be 
relied  on  for  an  extended  period  of  time 
and  that  action  to  restore  the  required 
fire  protection  equipment  to  operable 
status  will  be  taken  within  a  reasonable 
amc^mt  of  time. 

Change  Category  B  involves 
modifying  the  action  statement 
associated  with  (1)  fire  detection 
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instrumentation.  (2)  spray  and/or 
sprinkler  systems.  (3)  low  pressure  CO» 
systems,  (4)  holon  systems,  (5)  fire  hose 
stations  and  (6)  fire  rated  assemblies,  to 
provide  alternatives  for  complying  with 
the  action  statement  other  than 
establishing  a  fire  watch  (e.g..  reliance 
on  sprinkler  systems  when  detection 
instrumentation  is  inoperable  and  vice 
versa). 

Editorial  changes  (referred  to 
collectively  as  change  C)  are  proposed 
to  clarify  the  TS  requirements  and 
improve  their  warding. 

Change  D  incorporates  requirements 
currently  not  included  in  the  TS  or 
makes  existing  requirements  more 
restrictive. 

Change  E  allows  50%  of  the  detectors 
on  a  single  circuit  to  be  inoperable 
before  declaring  the  detection  circuit 
inoperable  rather  than  the  25%  allowed 
by  current  TS.  The  50%  value  is 
consistent  with  standard  TS. 

Change  Category  F  deletes  the 
detection  systems  associated  with  the 
charcoal  filter  units  1-HV-CFT 1  and  2. 
These  detection  systems  are  not  taken 
credit  for  in  any  Appendix  R  boundary 
evaluations  or  exemption  requests.  The 
filter  units  are  not  included  elsewhere 
on  die  TS. 

Change  Category  G  modifies 
surveillance  requirement  4.7.g.2.b.2  by 
deleting  the  inspection  of  piping 
supervised  by  air. 

Change  Category  H  revises  Table  3.7- 
6  to  convert  several  low  pressure  carbon 
dioxide  systems  from  automatic  to 
manual  operation. 

Change  Category  I  allows  the  use  of  a 
liquid  level  meter  to  confirm  the  full 
capacity  of  the  halon  storage  tank. 

Change  Category  )  modifies  an 
existing  surveillance  requirement  for  fire 
suppression  system  flow  testing.  Instead 
of  referencing  the  NFPA  Fire  Protection 
Handbook,  which  verifies  the  flow  rate 
through  the  system  but  does  not  require 
confirmation  of  flow  through  all 
segments  of  the  system;  the  surveillance 
requirement  would  require  the 
verification  of  flow  in  individual 
segments. 

Change  Category  K  would  allow  the 
fire  pump  diesel  engine  inspection  to  be 
performed  during  plant  operation.  Only 
one  of  the  four  fire  pumps  (shared 
between  the  two  units]  would  be 
rendered  inoperable  during  the 
inspection  period. 

Change  Category  L  modifies  the 
surveillance  requirement  to  require 
inspection  of  an  additional  10%  of  each 
type  of  seal  when  changes  on 
appearance  or  abnormal  degradation 
are  found  in  the  initial  sample  only  if 
there  is  an  indication  of  a  plant-wide 
trend. 


Change  Category  M  proposes  to  allow 
an  air  flow  test  as  an  alternative  to  the 
COj  puff  test. 

Change  Category  N  adds  a  footnote  to 
Table  3.7-6  stating  that  the  control  room 
cable  vault  COi  system  is  only  required 
to  be  operable  when  the  control  room 
cable  vault  halon  system  is  inoperable. 

Change  Category  O  deletes  the 
requirement  that  the  fire  pump  diesel 
test  be  performed  on  recirculation  flow. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
their  submittal  the  licensee  addressed 
why  the  amendment  would  involve  no 
significant  hazards  consideration.  Per  10 
CFR  50.92.  a  proposed  amendment  will 
involve  no  significant  hazards 
consideration  if  the  amendment  does 
not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an  accident 
previously  analyzed  or  evaluated,  or 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  basis  and  the  staffs 
conclusions  regarding  the  no  significant 
hazards  consideration  determination  for 
each  of  the  proposed  changes  are 
paraphrased  and  summarized  below. 

Change  A 

Deletion  of  the  special  reporting 
requirements  (Change  Category  A)  will 
not  affect  the  actions  taken  or  the  time 
required  to  restore  the  inoperable 
equipment  to  operable  status.  In 
addition,  the  proposed  change  will  not 
result  in  a  change  in  plant  configuration 
or  operation  and  will  not  place  the  plant 
in  an  unanalyzed  condition.  Thus,  the 

staff  concurs  with  the  Ucensee's       

determination  that  the  criteria  of  10  CFR 
50.92  is  satisfied 

Change B 

The  alternatives  provided  in  the 
modified  action  statements  proposed  in 
Change  Category  B  will  provide 
adequate  fire  protection  and  assurance 
that  a  condition  will  not  be  created 
which  will  prevent  safe  shutdown 
during  a  fire  scenario.  In  addition,  the 
proposed  changes  will  not  result  in  a 
change  in  plant  configuration  and  will 
maintain  adequate  fire  protection  for  the 
affected  areas.  Thus,  the  staff  concurs 
with  the  licensee's  determination  that 
die  criteria  of  10  CFR  50.92  is  satisfied. 
Change  C 

Change  C  is  purely  editorial  in  nature 
and  will  not  reduce  the  requirements  or 
commitments  contained  in  the  existing 
TS.  The  staff  concurs  with  the  licensee's 
determination  that  the  criteria  of  10  CFR 
50.92  is  satisfied. 
Change  D 


Change  D  makes  the  TS  more 
restrictive.  The  licensee  has  determined 
that  the  proposed  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  create  the  possibility  of  a 
new  or  different  kind  of  accident,  or 
significantly  reduce  a  margin  of  safety. 
The  staff  concurs  with  the  licensee's 
determination  that  the  criteria  of  10  CFR 
50.92  is  satisfied. 

Change E 

Change  E  does  not  significantly 
increase  the  probability  of  an  accident 
previously  analyzed  and  is  consistent 
with  standard  "TS.  In  addition,  the 
proposed  changes  will  not  result  in  a 
change  in  plant  configuration  and  will 
maintain  adequate  fire  protection  for  the 
affected  areas.  Thus,  the  staff  concurs 
with  the  licensee's  determination  that 
the  criteria  of  10  CFR  50.92  is  satisfied. 

Change  F 

The  detection  systems  being  deleted 
in  Change  F  are  not  taken  credit  for  in 
the  Appendix  R  boundary  evaluations  or 
exemption  requests  and  there  are  no  TS 
requiring  operability  of  the  filter  units 
protected  by  these  systems.  In  addition, 
the  proposed  changes  will  not  result  in  a 
change  in  plant  configuration  and  will 
maintain  adequate  fire  protection  for  the 
plant  The  staff  concurs  with  the 
licensee's  determination  that  the  criteria 
of  10  CFR  50.92  is  satisfied. 

Change  G 

The  licensee  states  that  inspection  of 
piping  supervised  by  air  is  unnecessary 
and  provides  no  benefit;  therefore. 
Change  G.  which  would  eliminate  this 
inspection  requirement,  does  not  result 
in  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed.  In  addition,  the  proposed 
change  will  not  result  in  a  change  in 
plant  configuration  or  operation  and  will 
not  place  the  plant  in  an  unanalyzed 
condition.  The  staff  concurs  with  the 
licensee's  determination  that  the  criteria 
of  10  CFR  50.92  is  satisfied. 

Change H 

The  subject  systems  described  in 
Change  H  are  not  required  by  Appendix 
R  to  be  automatic  and  their  conversion 
to  manual  will  have  no  impact  on  the 
original  analyses.  The  staff  concurs  with 
the  licensee's  determination  that  the 
criteria  of  10  CFR  50.92  is  satisfied. 

Change  I 

The  method  of  measiuring  the  fill 
capacity  of  the  halon  storage  tank, 
proposed  in  change  I,  has  been  found 
acceptable  by  the  National  Fire 
Protection  Association  and  is  essentially 
equivalent  to  measuring  the  full  charge 
rate.  The  proposed  change  will  not 
result  in  a  change  in  plant  configuration 
or  operation  and  will  not  place  the  plant 
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in  an  unanalyzed  condition.  The  staff 
concurs  with  the  licensee's 
determination  that  the  criteria  of  10  CFR 
50.92  is  satisfied. 

Change  J 

Change  J  will  enhance  the  ability  to 
meet  the  intent  of  the  existing  TS 
requirements.  The  proposed  change  will 
not  result  in  a  change  in  plant 
configuratirai  or  operation.  The  staff 
concurs  with  the  licensee's 
determination  that  the  criteria  of  10  CFR 
50.92  is  satisfied. 

Change K 

Change  K  is  deemed  acceptable  by 
the  licensee  on  the  basis  that  adequate 
fire  protection  can  be  maintained  by  the 
remaining  operable  fire  pumps  while 
one  of  the  diesel  driven  pumps  is 
inoperable  for  testing.  The  staff  concurs 
with  the  licensee's  determination  that 
die  criteria  of  10  CFR  50.92  is  satisfied. 

Change L 

The  licensee's  basis  for  Change  L 
acceptability  is  that  testing  additional 
seals  when  the  discovered  degradation 
has  apparently  been  caused  by 
circumstances  restricted  to  one 
particular  seal  provides  no  apparent 
benefit.  The  licensee  plans  to  continue 
testing  additional  seals  when  the 
degradation  appears  to  have  been 
caused  by  circumstances  which  would 
produce  similar  problems  in  other  seals. 
The  staff  concurs  v^th  the  licensee's 
determination  that  the  criteria  of  10  CFR 
50.92  is  satisfied. 

Change M 

According  to  the  licensee,  the  airflow 
test  proposed  by  Change  M  is  a  safer 
method  of  testing  the  carbon  dioxide 
nozzles  and  is  equivalent  to  the  existing 
TS  test  from  the  standpoint  of  meeting 
the  intent  of  the  TS  requirement. 
Furthermore,  the  proposed  change  will 
not  result  in  a  change  in  plant 
configuration  or  operation  and  will  not 
place  the  plant  in  an  unanalyzed 
condition.  The  staff  concurs  with  the 
licensee's  determination  that  the  criteria 
of  10  CFR  50.92  is  satisfied. 

Change N 

The  licensee  supports  that  the  primary 
suppression  system  (halon  system)  and 
the  detection  system  provide  adequate 
fire  protection  for  the  control  room  vault 
area.Tlie  carbon  dioxide  system  is 
intended  as  a  backup  to  the  halon 
system  and  need  only  be  required 
operable  when  the  halon  system  is 
inoperable.  The  staff  concurs  with  the 
licensee's  determination  that  the  criteria 
of  10  CFR  50.92  is  satisfied. 

Change  O 

The  licensee  states  that  the  proposed 
change  eliminates  an  unnecessary 
restriction.  The  flow  path  used  in 
conducting  the  subject  test  has  no 
impact  on  the  test  results  and  the  intent 


of  the  surveillance  test  can,  therefore,  be 
met  without  requiring  that  a  particular 
flow  path  be  used.  The  staff  concurs 
with  the  licensee's  determination  that 
the  criteria  of  10  CFR  50.92  is  satisfied. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director  John  O.  Thoma. 
Acting. 

Long  Island  Lighting  Company,  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station.  Suffolk  County,  New  York 

Dale  of  amendment  request  July  13. 
1989 

Description  of  amendment  request:  To 
delete  the  phrase  "...  and  shall  be 
approved  by  the  Plant  Manager..."  in 
Technical  Specification  6.8.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92)).  A  proposed  amendment 
to  an  operating  license  for  a  facility 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  nas  determined  and  the 
staff  agrees  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration  because  operation  of 
Shoreham  Nuclear  Power  Station  -  Unit 
1,  in  accordance  with  this  change,  would 
not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated.  The  change  is  not 
related  to  any  accident  analysis  and  does  not 
affect  the  function  or  operation  of  any  plant 
system  or  equipment. 

(2)  Create  the  possibility  of  an  accident 
that  is  different  than  any  already  evaluated 
in  the  USAR.  No  physical  alteration  of  plant 
configuration  or  changes  to  setpoints  or 
operating  parameters  are  proposed.  The 
changes  does  not  affect  the  function  or 
oi>eration  of  any  plant  system  or  equipment. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  reassignment  of 
responsibilities  for  procedure  approvals  is 
administrative  in  nature  and  is  unrelated  to 
any  margin  of  safety  as  defined  in  the  bases 
for  any  technical  specificetion. 

Local  Public  Document  Room 
location:  Shoreham-Wading  River  Public 


Library,  Route  25A,  Shoreham.  New 
York  11786-9697 

Attorney  for  licensee:  W.  Taylor 
Reveley,  III,  Esq.,  Hunton  and  Williams, 
P.  O.  Box  1535,  Richmond,  Virginia  23212 

NRC  Project  Director  Walter  R. 
Butler 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station,  Unit  3.  SL  Charles 
Parish.  Louisiana 

Date  of  amendment  request  October 
Id.  1989 

Description  of  amendment  request 
The  proposed  amendment  would  correct 
typographical  mistakes  and  inadvertent 
errors  in  the  Technical  Specifications 
including  the  administrative  section. 
Except  for  the  correction  of  mistakes 
and  errors,  the  proposed  amendment 
would  make  no  other  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed 
amendment  would  make  three  changes. 
The  reactor  vessel  surveillance  capsule 
names  in  Table  4.4-5  would  be  changed 
to  agree  with  the  source  document  from 
the  vendor.  A  reference  to  a  fire  brigade 
remains  in  a  note  to  6.2.2  even  though 
the  fire  brigade  and  related  Technical 
Specification  were  removed  to  the  Final 
Updated  Safety  Analysis  Report  A 
reference  in  Section  6.8.1.h  should 
correcdy  point  to  the  corresponding 
paragraph  labeled  "e"  under  6.2.2.  The 
licensee  has  made  the  following 
findings. 

The  proposed  changes  correct 
typographical  and  administrative  errors. 
None  of  the  changes  affect  any  plant 
hardware,  plant  design,  safety  limit  settings. 
or  plant  system  operation:  and  therefore,  they 
do  not  modify  or  add  any  initiating 
parameters  that  significantly  increase  the 
probability  or  consequences  of  any 
previously  analysed  accident  The  proposal 
does  not  affect  any  equipment  nor  does  it 
involve  any  potential  initiating  events  that 
could  create  any  new  or  different  kind  of 
accident  As  such,  the  plant  initial  conditions 
utilized  for  the  design  basis  accident 
analyses  remain  valid.  Therefore,  the 
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proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  plant  safety  margins  come  from 
limiting  conditions  for  operation,  limiting 
safety  system  setting,  and  safety  limits 
presently  given  in  the  technical 
speciHcations.  The  proposal  only  involves 
changing  overtime  and  fire  brigade  cross- 
references  along  with  a  nomenclature  change. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  staff  has  reviewed  the  licensees 
findings  and  agree.  Therefore,  based  on 
the  above,  the  staff  proposes  to 
determine  that  the  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront. 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  SL.  NW.. 
Washington.  DC  20037 

NRC  Project  Director  Frederick  J. 
Hebdon 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request-  July  31, 
1989 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Cooper  Nuclear  Station  (CNS)  Technical 
Specifications  Section  6, 
"Administrative  Controls."  In  particular, 
this  proposed  change  involves  the 
Station  Operations  Review  Committee 
(SORC),  changes  to  various  job  position 
titles  throughout  Section  6,  and  adding  a 
requirement  to  have  a  Shift  Technical 
Advisor  (STA)  available  to  the 
operating  crew  shift  during  certain 
periods  of  plant  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  requirements  of  10 
CFR  50.92,  the  licensee  has  submitted 
the  following  no  significant  hazards 
determination: 

The  enclosed  Technical  Specification 
change  is  judged  to  involve  no  significant 
hazards  based  on  the  following: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

Evaluation: 

1.  The  proposed  change  involves  revising 
the  format  of  the  membership  for  the  on-site 
review  committee  as  described  in  the 
Administrative  Controls  Section  of  the  plant's 
Technical  Specifications.  The  proposed 
change  will  provide  sufficient  requirements 
on  Committee  membership  to  ensure  its 
continuing  effectiveness  In  perfonntaig  review 
and  audits  of  station  operations. 


The  proposed  change  does  not  involve  any 
material  or  procedural  change  to  the  plant 
and  does  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  any 
previously  evaluated  accident 

2.  The  proposed  change  involves 
incorporating  requirements  for  the 
availability  and  quahfications  of  the  Shift 
Technical  Advisor  (STA)  into  the  Station 
Technical  Specifications  and  does  not 
involve  any  material  or  procedural  change  to 
the  plant  that  would  a^ect  the  probability  of 
any  previously  evaluated  accident  The  STA 
is  to  provide  engineering  expertise  and 
advice  to  the  operating  crew  regarding  plant 
response  to  accidents  and  transients  and, 
thus,  provide  assistance  in  mitigating  the 
consequences  of  any  accident  previously 
evaluated. 

3.  The  proposed  change  revises  several  job 
position  titles  and  adds  the  designation  of 
two  senior  manager  le'  el  positions  as  the 
primary  alternates  for  the  Division  Manager 
of  Nuclear  operations.  The  changes  are 
administrative  in  nature,  will  not  decrease 
the  organizational  effectiveness,  and  do  not 
affect  plant  operation  or  structures.  The 
proposed  change  does  not  affect  plant 
operation  or  structures  and  do  not  involve  a 
significant  i^ii  isase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

Evaluation: 

1.  The  proposed  change  involves  revising 
the  format  of  the  membership  for  the  on-site 
review  committee  as  described  in  the 
Administrative  Controls  Section  of  the  plant's 
Technical  Specifications.  It  does  not 
introduce  any  new  equipment  or  mode  of 
plant  operation  that  could  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

2.  The  proposed  change  involves 
incorporating  requirements  for  the 
availability  and  qualifications  of  the  Shift 
Technical  Advisor  into  the  Station  Technical 
Specifications.  It  does  not  involve  any 
material  or  operational  procedural  change 
and  does  not  create  any  new  mode  of  plant 
operation.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  revises  several  job 
position  titles  and  adds  the  designation  of 
two  senior  manager  level  positions  as  the 
primary  alternates  for  the  Divsion  Manager 
of  Nuclear  Operations.  These  changes  are 
administrative  in  nature,  will  not  decrease 
the  organizational  effectiveness,  and  do  not 
affect  plant  operation  or  structures.  The 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

3.  Does  the  proposed  amendment  involve  a 
significant  reduction  in  the  margin  of  safety? 

Eralualion: 

1.  The  proposed  change  involves  revising 
the  format  of  the  membership  for  the  on-site 
review  committee  as  described  in  the 
Administrative  Controls  Section  of  the  plant's 


Technical  Specifications.  It  does  not  Involve 
a  change  In  any  system  operating  or 
protective  setpoint  nor  does  it  change  the 
intended  function  of  any  system  or 
component.  The  proposed  change  does  not 
Involve  a  significant  reduction  in  the  margin 
of  safety. 

2.  The  proposed  change  involves 
incorporating  requirements  for  the 
availability  and  qualifications  of  the  Shift 
Technical  Advisor  into  the  Station  Technical 
Specifications.  It  does  not  change  the 
intended  function  of  any  system  or 
component  and  does  not  involve  a  change  in 
any  system  operating  or  protective  setpoint 
The  change  involves  incorporating  additional 
requirements  into  the  Technical 
Specifications  and  does  not  involve  a 
significant  increase  in  the  margin  of  safety. 

3.  The  proposed  change  revises  several  job 
position  titles  and  adds  the  designation  of 
two  senior  manager  level  positions  as  the 
primary  alternates  for  the  Division  Manager 
of  Nuclear  Operations.  The  changes  are 
administrative  in  nature  and  do  not  involve 
any  change. in  system  function  and  operating 
or  protective  setpoints.  The  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  nor  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determination  and  agrees  with  the 
licensee's  analysis.  The  staff  has, 
therefore,  made  a  proposed 
determinafion  that  the  licensee's  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn.  Nebraska  68305. 

Attorney  for  licensee:  Mr.  CD. 
Watson.  Nebraska  Public  Power 
District.  Post  Office  Box  499,  Columbus, 
Nebraska  68601. 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Nebraska  Public  Power  District.  Docket 
No.  50-298.  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request-  August 
31.1989 

Description  of  amendment  request: 
The  proposed  change  to  the  Technical 
Specifications  would  revise  the  setpoint 
tolerance  on  the  Low-Low  Set  Safety/ 
Relief  Valve  pressure  switches,  revise 
the  format  and  location  of  the  Low-Low 
Set  specifications  to  be  equivalent  to  the 
Standard  Technical  Specifications,  and 
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correct  typographical  errors  in 
instrument  I.D.  nimibers. 

There  are  three  specific  changes 
proposed  as  follows: 

(a)  TS  3.7.A.6  add  Low-Low  Set  (LLS) 
Technical  Specifications  (TS)  equivalent 
to  the  Standard  Technical  Specifications 
and  delete  LLS  TS  on  Table  3.2.B  (page 
7). 

(b)  Revise  the  setpoint  tolerance  on 
the  Low-Low  Set  Safety/Relief  (S/RV) 
Valve  pressure  switches  from  2710  psig 
to  2720  psig. 

(c)  Table  3.2.B  (pages  1  and  2).  revise 
typographical  errors  in  instrument  I.D. 
numbers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  requirements  of  10 
CFR  50.92,  the  licensee  has  submitted 
the  following  no  significant  hazards 
determination: 

1.  Does  the  proposed  License  Amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Evaluation 

a.  The  first  proposed  change  would  delete 
the  LLS  setpoints  on  Table  3.2.b  (page  7)  and 
add  LLS  Technical  Specifications  equivalent 
to  the  Standard  Technical  Specifications  in 
Sections  3.7  A.8  and  4.7.A.8.  The  current  LLS 
Technical  Specifications  contain  the  correct 
setpoints,  but  there  are  no  action  statements 
which  are  directly  applicable  to  the  Low-Low 
Set  function  of  the  S/RVs.  The  setpoints  will 
remain  the  same  and  the  setpoint  tolerance 
will  change  as  proposed  in  Change  b.  below. 
Also,  Action  Statements  equivalent  to  the 
Standard  Technical  Specifications  will  be 
added.  The  surveillances  are  currently 
conducted,  and  the  testing  requirements  will 
remain,  in  Specification  4.2.B  and  Table  4.2.B. 
However,  the  title  of  Table  4.2.B  will  be 
corrected  to  reflect  both  ADS  and  LLS  testing 
requirements. 

This  change  has  no  efTect  on  the 
probability  or  consequences  of  any  accident, 
since  the  change  is  primarily  editorial  in  that 
it  relocates  the  LLS  specifications  from 
Section  3.2  to  Section  3.7.A.e  and  4.7.A.S.  In 
addition,  this  change  adds  specific  LLS 
Action  Statements,  equivalent  to  those 
approved  by  the  NRC  in  the  Standard 
Technical  Specifications,  where  previously 
no  specific  requirements  existed. 

b.  The  second  proposed  change  is  to  revise 
the  setpoint  tolerance  on  the  pressure 
swritches  (NfBI-PS-51A-D)  controlling  the  Low- 
Low  Set  (LLS)  relief  function  of  the  safety/ 
relief  valves  in  the  Cooper  Nuclear  Station 
Technical  Specifications.  The  current  setpoint 
tolerance  on  NBI-PS-51  A  B.  C  and  D  is  2710 
psig.  The  District  proposes  to  change  this 
tolerance  to  2720  psig. 

The  safety  function  of  the  Low-Low  Set 
(LLS)  Relief  Logic  is  to  reduce  the  number  of 
(and  increase  the  time  between)  subsequent 
safety/relief  valve  (S/RV)  actuations, 
following  the  initial  pressure  peak  during  an 
operational  transient  or  accident  to  reduce 
the  thrust  loads  on  the  torus  and  S/RV 
discharge  piping.  The  LLS  modification  was 
necessary  to  restore  the  safety  margin  for  the 


structural  integrity  of  the  torus  and  S/RV 
discharge  piping.  By  reducing  the  number  of 
subsequent  S/RV  actuations,  and  increasing 
the  minimum  time  between  actuations,  the 
loads  are  reduced  to  within  the  design 
margin.  The  LLS  relief  function  of  the  S/RVs 
accomplishes  its  safety  function  by  lowering 
the  opening  and  closing  setpoints  of  the  two 
non-ADS  S/RVs  with  Ae  lowest  setpoints 
and  increasing  the  range  between  the 
opening  and  closing  setpoints  of  the  two 
valves.  This  function  is  armed  once  any  S/RV 
opens  and  the  high  reactor  pressure  scram 
setpoint  (1045  psig)  is  exceeded.  The 
increased  blowdown  range  allows  the  release 
of  more  energy  from  the  vessel  per  each 
blowdown  and  allows  time  for  the  water  leg 
in  the  S/RV  discharge  piping  to  clear.  This 
increases  the  time  for  reactor  pressure  to 
increase  back  to  the  LLS  setpoint  reducing. 
or  in  some  cases  eliminating  subsequent 
actuations. 

The  analytical  limits  on  the  setpoints  for 
the  Cooper  Nuclear  Station  Low-Low  Set  S/ 
RV  function  were  established  in  NEDE-22197 
(Reference  1).  The  opening  setpoint  is 
required  to  l>e  less  than  or  equal  to  1050  psig, 
the  closing  setpoint  is  required  to  be  greater 
than  or  equal  to  825  psig  and  the  blowdown 
range  is  required  to  be  greater  than  or  equal 
to  90  psig  (modified  from  100  psig  stated  in 
NEDE-22197  by  a  letter  fit)m  General  Electric 
dated  April  20, 1983,  Reference  2).  The  1050 
psig  upper  limit  is  set  to  ensure  that  the  LLS 
S/RVs  do  control  subsequent  blowdowns. 
This  means  that  the  opening  setpoint  must  be 
below  the  lowest  normal  S/RV  setpoints 
(1080  27  11  psig)  by  enough  margin  that  the 
LSS  valves  will  be  the  ones  that  open  on 
subsequent  actuations,  even  accounting  for 
maximum  drift  of  the  setpoint  instruments  on 
both  valves.  The  closing  setpoint  limit  is 
greater  than  or  equal  to  825  psig,  to  ensure 
that  the  LLS  S/RVs  close  before  the  Main 
Steam  Isolation  Valve  (MSIV)  trip  occurs  on 
low  pressure  (reference  CNS  Technical 
Specification  2.1.A.6).  The  purpose  of  the 
lower  limit  is  to  ensure  that  LLS  does  not 
inadvertently  cause  an  MSIV  isolation.  The 
analytical  limit  on  the  blowdown  range  must 
l>e  set  such  that  there  will  be  at  least  5 
seconds  between  subsequent  S/RV 
actuations,  to  allow  the  water  leg  in  the  S/RV 
discharge  piping  to  clear.  In  NEDE-22197 
(Reference  1),  the  calculated  time  between 
subsequent  S/RV  actuations  for  Cooper 
Nuclear  Station,  assuming  a  100  psig 
blowdown  range,  was  approximately  34 
seconds,  assuming  failure  of  the  LLS  S/RV 
with  the  lowest  opening  setpoint  (worst 
single  failure).  General  Electric  also 
concluded  that  the  actual  blowdown  range  at 
CNS  of  90  psig  would  result  in  approximately 
30  seconds  minimum  time  between  S/RV 
actuations  (reference  GE  letters  dated  April 
20, 1983,  and  April  4. 1989,  References  2  and 
3).  Thus,  the  90  psig  blowdown  installed  at 
CNS  provides  significant  margin  over  the 
minimum  of  a  5  second  water  leg  clearing 
time. 

The  actual  opening  setpoints  for  the  CNS 
LLS  S/RVs  are  1025  psig  and  1015  psig.  It  can 
be  seen  that  if  the  highest  set  LLS  valve 
drifU  -t-20  psig  (1025  -f  20  =  1045  psig)  and 
the  lowest  set  normal  S/RV  drifts  down  by 
the  Technical  Specification  allowed  tolerance 


of  -11  psig  (1080  - 11  -  lies  psig).  the  LLS 
valve  will  control  subsequent  S/RV 
actuations,  with  significant  margin,  and  the 
LLS  S/RV  will  perform  its  intended  safety 
function.  Also,  the  actual  closing  setpoint  for 
both  LLS  valves  is  875  psig.  If  either  valve 
were  to  drift  -20  (875  -  20  =  855  psig).  the 
main  steamline  isolation  valve  low  pressure 
trip  instrument  could  drifi  up  by  -f  20  psig 
(825  -H  20  -  845  psig)  and  the  LLS  valve 
closure  would  still  occur  t>efore  MSIV 
isolation  on  low  pressure.  The  opening  and 
closing  setpoints  1025  psig  and  875  psig  and 
1015  psig  875  psig  are  also  set  such  that  a 
minimum  of  90  psig  blowdown  is  assured 
assuming  a  20  pbig  drifi  of  both  instnimenls 
in  the  worst  case  directions  (1025  -  20  =  1005 
psig;  1015  -  20  =  995  psig,  and  875  -f  20  = 
895  psig).  Thus,  provided  neither  valve 
exceeds  the  maximum  opening  setpoint  or 
drifts  below  the  minimum  closing  setpoint 
and  provided  the  opening  and  closing 
setpoints  are  at  least  90  psig  apart  LLS  will 
fulfill  its  safety  function.  As  has  been  shown, 
the  setpoinU  for  the  CNS  LLS  S/RVs  were 
established  to  accommodate  a  setpoint 
tolerance  of  2720  psig. 

This  change  is  also  consistent  with  the 
Standard  Technical  Specifications.  Therefore, 
with  the  limits  specified  in  this  proposed 
change,  the  LLS  function  of  the  S/RVs  will 
perform  its  safety  function  and  will  not 
increase  the  probabil'ty  or  consequences  of 
any  accident 

c.  The  third  proposed  change  revises 
typographical  errors  in  Technical 
Specification  Table  3.2.B  (pages  1  and  2). 
During  the  1988  refueling  outage,  the  two  dual 
element  pressure  switches,  NBI-PS-52A  and  C 
were  replaced  with  four  single  element 
switches,  NBI-PS-52  Al.  A2.  Cl  and  C2.  The 
Al  and  Cl  contacts  provide  a  closing  signal 
to  the  Reactor  Recirculation  discharge  valves 
between  185  and  235  psig  and  the  A2  and  C2 
contacts  provide  a  pressure  permissive  to  the 
Core  Spray  and  Low  Pressure  Coolant 
Injection  (LPCI)  injection  valves  at  less  than 
or  equal  to  450  psig. 

Technical  Specification  Change  No.  50  was 
submitted  to  the  NRC  to  reflect  the  change  in 
Instrument  I.D.  numbers  on  Table  3.2.B  and 
was  approved  as  License  Amendment  No. 
121.  However,  typographical  errors  were 
introduced  into  Table  3.2.B  in  Change  No.  SO 
that  are  being  corrected  in  this  proposed 
Change.  In  particular,  NBI-PS-52  Al,  A2.  Cl 
and  C2  will  be  changed  to  NBI-PS-52  A2  and 
C2  on  page  53  and  54  of  the  CNS  Technical 
Specifications  and  NBI-PS-52  A  and  C  on 
page  54  is  changed  to  NBI-PS-52  Al  and  Cl. 

Since  this  proposed  change  only  corrects 
typographical  errors  in  Instrument  LD. 
Numbers,  it  does  not  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

2.  Does  the  proposed  License  Amendment 
create  the  possibility  for  ■  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

Evaluation 

a.  The  first  proposed  change  deletes  the 
LLS  setpoints  in  Table  3.23  and  adds  LLS 
specifications,  equivalent  to  the  Standard 
Technical  Specifications  (STS),  in  Sections 
3.7  A.B  and  4.7.A.6.  This  change  provides 
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action  statements  which  identify  specific 
actions  to  be  taken  upon  loss  of  one  or  both 
LLS  S/RV  valves.  The  CTurent  CNS  Technical 
Specifications  do  not  contain  any  specific 
action  statements  directly  applicable  to  the 
LLS  S/RV  logic. 

There  are  no  changes  to  the  LLS  S/RV 
setpoints  or  the  hardware  associated  with  the 
LLS  logic.  This  change  does  incorporate  the 
change  in  setpoint  tolerance  whidi  is 
described,  evaluated  and  justified  in  b. 
below. 

Since  this  change  moves  the  LLS  Technical 
Specification  from  TS  3.2.B  to  3.7-A.6/4.7.AJ>. 
adds  STS  Action  Statements  and 
incorporates  the  changes  in  setpoint 
tolerance  justified  in  b.  below,  this  change 
cannot  create  any  new  or  different  kind  of 
accident 

b.  The  second  proposed  change,  from  a 
2710  psig  tolerance  to  2720  psig  tolerance  on 
the  LLS  S/RV  opening  and  closing  setpoints. 
cannot  create  any  new  or  different  kind  of 
accident  The  Low-Low  Set  Relief  Function  of 
the  S/RVs  is  designed  to  mitigate  thrust  loads 
on  the  torus  and  S/RV  discharge  piping  due 
to  subsequent  S/RV  actuations.  The  thrust 
loads  occiu'  when  there  is  not  enough  time 
between  the  subsequent  S/RV  actuations  to 
allow  the  water  leg  to  clear.  The  water  leg  is 
caused  by  water  being  drawn  up  into  the  S/ 
RV  discharge  piping  and  condensation  of 
steam  remaining  in  the  discharge  piping 
following  a  blowdown.  The  design 
requirement  for  the  LLS  function  of  the  S/ 
RVs  at  Cooper  Nuclear  Station  is  that  there 
must  be  at  least  5  seconds  between 
subsequent  S/RV  actuations. 

The  LLS  S/RV  setpoints  were  established 
to  accommodate  a  tolerance  of  at  least  2720 
psig.  It  has  been  shown  by  analysis 
(Reference  1.  2  and  3)  that  the  LLS  S/RVs  will 
perform  their  safety  function  with  the 
setpoints  drifted  to  the  maximum  analytical 
hmits  in  any  of  the  three  possible  instrument 
drift  scenarios.  The  three  scenarios  being  the 
opening  setpoint  drifts  high,  the  closing 
setpoint  drifts  low  or  the  opening  and  closing 
setpoint  on  one  valve  drift  too  close  together. 
The  maximum  analytical  opening  setpoint  is 
1050  psig,  the  minimum  analytical  closing 
setpoints  is  625  psig  and  the  minimum 
analytical  blowdown  range  is  90  psig.  With  a 
20  psig  drift  of  each  opening  and  closing 
setpoint  in  the  most  disadvantageous 
directions,  the  analytical  limits  are  not 
exceeded.  Therefore,  revising  the  setpoint 
tolerance  from  2710  psig  to  2720  psig  will  not 
exceed  the  allowed  analytical  limits  for  the 
system,  and  therefore,  ensures  the  safety 
function  of  LLS. 

The  M.S  S/RV  function  has  been  analyzed 
on  both  a  generic  and  a  CNS  plant  speciRc 
basis  [NEDE- 22223  and  NEDE-22197, 
respectively).  Alsa  the  NRC  has  accepted  the 
LLS  design  both  generically  and  for  C^S 
(April  26. 1983,  Letter  D.  E  Vassallo  to  H.  C 
Pfefferlen  and  License  Amendment  Na  83 
with  LLS  Safety  Evaluation  Report 
respectively).  It  has,  therefore,  been 
previously  shown  that  the  LLS  S/RV  function 
will  mitigate  thrust  loads  on  the  torus  and  S/ 
RV  discharge  piping,  without  creating  any 
new  kind  of  accident 

Therefore,  the  only  function  of  tha  LLS 
logic  is  to  mitigate  the  consequences  of 


previonsly  analyzed  accidents  and  traiutents. 
The  CNS  LLS  design  has  been  previously 
accepted  to  fulfill  the  required  mitigation 
function.  It  has  been  shown  that  with  the  S/ 
RV  setpoints  drifted  by  2720  psig.  the 
analytical  limits  are  not  exceeded  and  the 
LLS  logic  provides  the  intended  safety 
function.  Therefore,  this  change  cannot  create 
any  new  or  different  kind  of  accident 

c.  Change  number  three  is  a  purely 
editorial  change  which  corrects  typographical 
errors  in  the  Instrument  lH.  numbers  of  the 
reactor  low  pressure  switches  in  Table  3.23. 
The  plant  configuration  is  as  described  in 
License  Amendment  No.  121;  this  change  only 
corrects  typographical  errors  in  the  Technical 
Specification  table.  Since  this  change  does 
not  Involve  any  hardware  changes,  no  new  or 
different  kind  of  accident  can  be  created. 

3.  Does  the  proposed  License  Amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Evaluation 

a.  The  first  proposed  change  adds  LLS 
specific  specifications  to  the  CNS  Technical 
Specifications.  This  change  includes  adding 
specific  Action  Statements  and  maintaining 
the  current  opening  and  closing  setpoints. 
The  proposed  revision  to  the  setpoint 
tolerance  described  in  b.  below  is  also 
incorporated. 

This  proposed  change  adds  specifications 
which  are  equivalent  to  the  Standard 
Technical  Specifications.  This  change  has  no 
effect  on  the  margin  of  safety,  since  it  does 
not  affect  the  setpoints  of  the  LLS  S/RVs.  the 
blowdown  range  or  the  surveillance  testing 
performed.  The  only  changes  are  the  format 
and  location  within  the  CNS  Technical 
Specifications  (TS)  and  adding  specific 
Action  Statements,  which  clarify  the  CNS  TS. 

This  change,  therefore,  does  not  reduce  the 
margin  of  safety. 

b.  The  change  from  a  2710  psig  tolerance  on 
each  setpoint  to  2720  psig  tolerance  does 
propose  to  relax  a  requirement  which  could 
affect  the  ability  of  the  LLS  logic  to  perform 
its  safety  function.  However,  the  current  2710 
psig  tolerance  is  very  conservative.  The 
setpoints  were  established  to  accommodate 
at  least  a  2720  psig  tolerance.  With  the 
opening  and  closing  setpoints  drifted  to  the 
analytical  limits  (which  exceed  a  20  psig 
drifts),  the  calculated  time  between 
subsequent  S/RV  actuations  (assuming  the 
worst  case  single  failure  of  one  of  the  two 
LLS  S/RVs)  is  approximately  30  seconds.  The 
calculated  time  required  for  the  water  leg  to 
clear  is  5  seconds.  Thus,  with  a  2720  psig 
tolerance,  the  margin  provided  for  the  LLS 
logic  to  [>erform  its  safety  function  is  clearly 
adequate  and  is  conservative.  Note  that  the 
opening  setpoints  of  1025  and  1015  psig  on  tha 
high  and  low  valve,  respectively,  provide  a 
minimum  tolerance  of  25  psig  on  the  high 
valve  to  the  analytical  maximum  opening 
setpoints  of  1050  psig.  Also,  the  closing 
setpoint  of  875  psig  provides  a  50  psig 
tolerance  to  the  analytical  lower  limit  of  825 
psig.  Also,  the  opening  and  closing  setpoints 
are  set  far  enough  apart  such  that  both 
setpoints  can  drift  together  by  25  psig  each 
and  the  required  90  psig  blowdown  range  is 
maintained. 

The  relaxation  of  the  tolerance  oo  the 
setpoints.  therefore,  does  not  actually  affect 


the  margin  of  safety  of  the  LLS  logic,  unless 
the  tolerance  is  increased  beyond  the 
analytical  limits.  Therefore,  the  increase  in 
the  tolerance  to  2720  psig  does  not  reduce  the 
margin  of  safety. 

The  Standard  Technical  Specifications 
provide  an  opening  setpoint  with  a  20  psig 
allowable  tolerance  for  both  LLS  S/RVs.  The 
proposed  2720  psig  tolerance  at  CNS  meets 
this  same  requirement  In  addition  to  the  fact 
that  this  proposed  change  has  no  impact  on 
safety  margin,  it  meets  the  practical 
consideration  of  setting  a  reasonable  and 
achievable  setpoint  tolerance.  The  pressure 
switches  that  control  the  LLS  S/RVs  must  be 
effective  over  the  entire  design  pressure 
range  of  the  reactor  coolant  pressure 
boundary  (0  - 1528  psig).  Since  a  good 
pressure  switch  would  be  expected  to  have 
an  accuracy  of  271%  of  the  upper  range  limit 
it  is  clear  that  a  tolerance  of  27lO  psig  is  not 
practically  achievable. 

Based  on  the  above,  the  relaxation  of  the 
setpoint  tolerance  for  the  LLS  S/RV  setpoints 
is  not  considered  to  reduce  the  margin  of 
safety. 

c.  The  proposed  change  to  correct 
typographical  errors  in  Table  3.ZB  clearly 
does  not  reduce  any  margin  of  safety.  This 
change  only  corrects  the  Instrument  l.D. 
numbers  and  does  not  affect  any  hardware, 
operation  or  testing  of  any  plant  equipment 
Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  nor  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determination  and  agrees  with  the 
licensee's  analysis.  The  staff  has, 
therefore,  made  a  proposed 
determination  that  the  licensee's  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street  Auburn,  Nebraska  68305. 

Attorney  for  licensee:  Mr.  GJ). 
Watson.  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68601. 

NRC  Project  Director  Frederick  ]. 
Hebdon 

Northeast  Nuclear  Energy  Company,  et 
al^  Docket  No.  50-423,  Nfiilstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Dates  of  amendment  requests: 
October  17  and  October  19, 1989 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
the  'Technical  Specifications  (TS)  as 
follows:  (1)  TS  4.3.1.2.  "Reactor  Trip 
System  instrumentation"  and  TS  4.3,2.2, 
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"Engineered  Safety  Features  Actuation 
System  Instrumentation"  wouid  be 
changed  to  require  testing  of  input 
relays  as  part  of  the  respon-se  time 
testing  program,  and  f2j  TS  Table  4.3-2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Surveillance 
Requirements'  would  be  changed  to 
clarify  Loss-of-Offsite  Power  (LOOP) 
Test  requirements. 

Basis  for  proposed  ao  signifiocoA 
hazardB  coiaiderauon  determination: 
The  purpoae  of  response  time  lesting  is 
to  assure  that  equipment  which  is 
credited  in  the  safety  analyses  iat 
preventing,  or  ameliorating,  the 
consequencea  of  accidents  will  respond 
within  the  time  frame  assumed  m  ibt 
safety  analyses.  At  the  present  time,  the 
instrumentabon  associated  with  the 
Reactor  Trip  System  (RTS)  and  the 
En^eered  Safety  Featuree  Actuation 
System  (ESFAS)  ia  response  time  tetted 
under  TS  4.3.1JZ  and  4.3.2Z  respectivdy. 
One  design  feature  that  is  common  to 
the  RTS  and  the  ESFAS  is  the  two  trains 
of  input  relays  which  are  actuated  by 
sensors  inside  containment  and 
subsequently  actuate  the  RTS  and 
ESFAS.  The  licensee  has  propoaed  a 
change  to  TS  4.3.1.2  and  4.3.2.2  to 
explicitly  include  testing  of  the  input 
relays  as  part  of  the  RTS  and  ESFAS 
response  time  testing  programs. 

"The  hcensee  has  reviewed  the 
proposed  changes  in  a  ccordance  with 
the  standarda  for  "significant  hazards 
considerations  "  in  10  CFR  50.92  with 
regard  to  their  October  17. 1060 
application.  The  licensee  concluded,  and 
the  staff  agrees,  that  the  changes  do  not 
involve  a  significant  hazards 
consideration  in  that  these  changes 
would  not 

1.  Involve  a  rignificant  increase  in  the 
probability  or  consequences  of  an  aockleBt 
previously  analyzed.  The  changes  provide 
assurance  that  the  RTS  and  ESFAS  will 
operate  as  assumed  in  the  design  basis 
analysis.  Incorporation  of  both  input  l>reaJcer 
trains  to  channel  response  time  testing 
requirements  ia  consistent  with  current  pUuit 
practices.  For  tfaeee  leasons  the  cbmge  does 
not  increase  the  probabihty  or  conseqnencss 
of  any  event 

2.  Create  the  possibility  of  a  new  at 
different  kind  of  accident  from  that 
previously  analyzed.  The  proposed  changes 
do  not  have  the  potential  to  initiate  any  event 
nor  are  eny  plant  operations  altered  by  the 
proposed  changes.  No  new  failures  modes  are 
introduced.  Thus,  the  changes  do  not  have 
the  potential  to  create  a  new  or  difTersnt  kind 
of  accident. 

3.  Invdv*  a  significant  redaction  in  Ate 
margin  of  safety.  The  changes  do  not  Ih^mcI 
any  of  the  protective  boundaries,  nor  are  the 
consequences  of  any  event  mcreased.  There 
is  no  negative  impact  on  any  of  the  aafety 
systesM.  Therefore,  there  is  no  ttfdmMm  la 
the  BHicgia  of  aeftty. 


Teat  lnter\al8  for  the  ESFAS  are 
specified  in  TS  Table  4.3-?.  At  the 
present  time  LOOP  t«nn»  associated 
with  EM^ AS  mstr>jiiT»*»ntabon  is 
addressed  Uvnce  in  TS  Table  4.3-2  and 
is,  in  fact,  the  same  requirement.  Item 
6.e  is  the  LOOP  actuation  aurveiDanoe 
for  the  Auxiliary  Feedwaler  (AFW) 
System  w^le  Item  8  Is  the  LOOP 
actuation  surveillance  for  all  ESFAS 
instrumentation  devices  (including 
AFW).  The  licensee  has  i»t>posed  thet 
Item  6.e  of  TS  Table  4.3-2  be  eliminated 
by  referring  to  Item  6.  In  addition,  die 
licensee  has  prt>posed  the  following 
clarifying  note  for  the  monthly  LOOP 
test  required  by  Item  8  of  TS  Table  4.3-2: 

On  a  monthly  basis  an  undervoltage 
condition  will  betaHtaUda*  the  iBnatag 
device  to  verify  the  afMnbtttir  of  ftati^) 
actuating  device  and  verify  tliiat  the 
associated  logic  and  alarm  relays  operate. 

The  licensee  has  also  reviewed  the 
standards  for  "significant  hazards 
considerations"  contained  in  10  CFR 
50.92  with  regard  to  their  October  19, 
1989  application.  The  licensee 
concluded,  and  the  staff  agrees,  that  the 
proposed  changes  do  not  involve 
significant  hazards  consideretiona  in 
that  these  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  anal-  ".ad.  llie  change 
clarifies  ttie  test  interval  for  ihe  instrument 
channel  and  relay  portion  of  the  LOOP  logic 
scheme  and  does  not  affect  the  present 
method  of  LOOP  testing,  Previously  anatyred 
accidents  are  not  affected.  Without  the 
proposed  change,  it  is  possible  that  some 
alternative  interpretation  of  the  test  could 
have  resulted  in  a  temporary  loss  of 
undervoltage  protection  for  the  emergency 
bus.  The  proposed  change  eliminates  the 
possibility  of  such  an  occurrence  due  to 
surveillance  testing  of  fte  LOOP  logic. 

Z.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previonsly  analyzed.  Since  there  are  no 
changes  in  the  way  the  plant  is  operated,  tlie 
potential  for  an  unaaalyied  accident  is  not 
created.  No  new  faihue  modes  an 
introduced.  The  proposed  change  has  no 
effect  on  plant  operation. 

3.  Involve  a  significant  reduction  in  a 
marghi  of  safety.  Since  the  proposed  change 
does  not  affect  the  consequences  of  any 
accident  previously  analyzed,  there  is  no 
reduction  in  tlie  margin  of  safety. 

Based  upon  the  above,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
changes  to  the  TS  identified  in  the 
bcensee's  October  17  and  Ck:tober  19. 
1989  applicationa,  involve  no  significant 
haxards  consideretiona. 

Local  Public  Document  Room 
location  W  e  terf ord  Public  Library,  48 
Ropa  Ferry  Road.  Waterford. 
Connecticut  08385. 

Attorney  for  lioeiuee:  Gerald  Gaifield. 
Esquire.  Day,  Beny  ft  Howard,  Qty 
Place,  Hartford  Coimecticut  08103-3499. 


NRC  Project  Diwctor  Jolm  F.  Stoli 

Omaha  Pkiyk  i^war  Olakiet.  Oackal 
No.  VMM,  9oA  rdkmm  flteHaB,  IMk 
No.1,' 


Date  ofamendmeat  request  October 
27.1989 

Deecription  of  amendment  requeet 
The  proposed  amendment  to  fte 
Technical  Spetnfications  (TSs)  *•  to 
provide  the  operabiUty  requirements, 
surveillance  requirements,  and  the  baaia 
for  the  alternate  and  auxiliary  alternate 
shutdown  panela.  These  panels  were 
provided  outside  of  the  control  room  for 
use  in  the  event  of  an  accident  situation. 
like  a  fire,  which  renders  the  control 
room  uninhabitable.  These  panels 
contain  the  necessaiy  control  equipment 
and  instrumentation  to  aQow  the 
operators  to  safely  bring  the  plant  to  hot 
shutdown  condition  and  maintain  that 
status  until  sufficient  corrective 
measures  can  be  taken  to  allow  and 
maintain  a  cold  shutdown.  This  Facility 
License  Change  (FLC]  is  being 
incorporated  into  the  TSs  as  requested 
by  the  staff  in  a  letter  dated  January  30, 
1969. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  5a9^c).  A  propoaed 
amendment  to  an  operating  hcense  for  a 
facility  involves  no  significant  hazards 
consideration  If  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  hcensee  provided 
an  analysis  that  addressed  the  above 
three  standards  in  the  amendment 
apphcation  as  follows: 

"This  proposed  diange  does  not  Invohre  a 
si^iificant  hazards  ooneideretion  because  the 
operation  of  Fort  Calhoun  Station  in 
accordance  with  tliis  amendment  wouid  not 

1.  Involve  a  si^fioant  jncraass  in  the 
probabihty  or  conaequenoa  of  aa  acddaal 
previously  evaluated  This  change  decreases 
the  consequenoes  and  probability  of 
accident /event  escalation  dunng  the  forced 
evacuation  of  die  Cootral  Roan.  Since  the 
alternate  and  auxfliary  alleiuale  bbuIquwb 
panete  aeeaaee  a  ■ajar  )>ni4ecM»a  ftmcttoB 
for  plant  oontrol  during  the  iocs  of  the  Control 
Room  in  a  fira,  ^is  PLC  is  required  to  ensure 
continued  operabiUty  of  alteraale  aad 
auxiliary  alternate  shutdown  panels 

2.  Create  the  poaaibiUty  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  It  has  tieen  determined 
that  a  new  or  different  type  of  acddent  is  not 
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created  because  no  new  or  diiferent  mode*  of 
operation  are  proposed  for  the  plant. 
Additional  surveillancei  provide  a  higher 
level  of  assurance  that  alternate  and 
auxiUary  alternate  shutdown  panels  will 
function  if  required  to  do  so. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  This  change  results  in  an 
increase  in  the  margin  of  safety  associated 
with  alternate  and  auxiliary  alternate 
shutdown  panels  and  the  Ahemate 
Shutdown  capability  by  assuring  that  the 
system  will  operate  properly  through 
surveillance  tests,  and  applying  Limiting 
Conditions  for  Operation  to  this  system. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  Ucensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoetif,  Lamb. 
Leiby,  and  MacRae,  1333  New 
Hampshire  Avenue,  NW..  Washington. 
DC  20036 

NRC  Project  Director  Frederick  J. 
Hebdon 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267.  Fort  St  Vrain 
Nuclear  Generating  Station.  Weld 
County,  Colorado 

Date  of  amendment  request 
September  14, 1989 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
remove  fire  protection  requirements. 
This  proposal  would  delete  LCO  4.10 
and  SR  5.10.  In  addition,  certain 
requirements  would  be  deleted  from 
AC7.1.1  and  added  to  AC7.1.2  and 
AC7.4.  Generic  Letters  86-10,  dated  April 
24. 1986,  and  88-12,  dated  August  2, 1988, 
from  the  NRC  provided  guidance  to 
licensees  to  request  removal  of  the  fire 
protection  Technical  Specifications.  The 
licensee's  proposed  amendment  is  in 
response  to  these  Generic  Letters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  Involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  revision 
to  the  License  Condition  is  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  86-10  for  Ucensees 
requesting  removal  of  fire  protection 
Technical  Specifications.  'The 
incorporation  of  the  NRC-approved  Fire 
Protection  Program,  and  the  former  TS 
requirements  by  reference  to  the 
procedures  implementing  these 
requirements,  into  the  Final  Safety 
Analysis  Report  (FSAR)  and  the  use  of 
the  standard  License  Condition,  on  fire 
protection,  will  ensure  that  the  Fire 
Protection  Program,  including  the 
systems,  the  administrative  and 
technical  controls,  the  organization,  and 
the  other  plant  features  associated  with 
fire  protection  will  be  on  a  consistent 
status  with  other  plant  features 
described  in  the  FSAR.  Also,  the 
provisions  of  10  CFR  50.59  would  then 
apply  directiy  for  changes  the  licensee 
desires  to  make  in  the  Fire  Protection 
Program.  In  this  context,  the 
determination  of  the  involvement  of  an 
unreviewed  safety  question  defined  in 
50.59(a)(2]  would  be  made  based  on  the 
"accident-.-previously  evaluated"  being 
the  postulated  fire  in  the  fire  hazards 
analysis  for  the  fire  area  affected  by  the 
change.  Hence,  the  proposed  License 
Condition  establishes  an  adequate  basis 
for  defining  the  scope  of  changes  to  the 
Fire  Protection  Program  which  can  be 
made  without  prior  Commission 
approval,  i.e.,  without  introduction  of  an 
tmreviewed  safety  question.  The  revised 
License  Condition  or  the  removal  of  the 
existing  TS  requirements  on  fire 
protection  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
bom  those  previously  evaluated.  They 
also  do  not  involve  a  significant 
reduction  in  the  margin  of  safety  since 
the  License  Condition  does  not  alter  the 
requirement  that  an  evaluation  be 
performed  for  the  identification  of  an 
tmreviewed  safety  question  for  each 
proposed  change  to  the  Fire  Protection 
Program.  Consequently,  the  proposed 
License  Condition  or  the  removal  of  the 
fire  protection  requirements  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  modification  of  the 
Administrative  Control  Section  7  of  the 
Technical  Specifications  includes  the 
addition  of  Fire  Protection  Program 
implementation  to  the  requirements  for 
procedures  and  programs,  that  requires 
«vritten  procedures  be  established, 
implemented,  and  maintained  covering 
this  program.  This  section  of  the 


Technical  Specifications  is  also 
modified  to  include  the  review  of  the 
Fire  Protection  Program  and 
implementing  procedures  and  the 
submittal  of  recommended  changes  to 
the  Plant  Operations  Review  Committee 
(PORC).  In  this  manner,  the  Fire 
Protection  Program  will  be  addressed  by 
administrative  control  requirements  that 
are  consistent  with  other  programs 
addressed  by  License  Conditions.  These 
changes  are  administrative  in  nature 
and  do  not  impact  the  operation  of  the 
facility  in  a  maimer  that  involves 
significant  hazards  considerations. 

The  proposed  amendment  includes 
the  removal  of  fire  protection  Technical 
Specifications  in  four  areas:  (1)  fire 
detection  systems,  (2)  fire  suppression 
systems,  (3)  fire  barriers,  and  (4)  fire 
brigade  staffing  requirements.  While  it 
is  recognized  that  a  comprehensive  Fire 
Protection  Program  is  essential  to  plant 
safety,  many  details  of  this  program  that 
are  ciurently  addressed  in  "Technical 
Specifications  can  be  modified  without 
affecting  nuclear  safety.  With  the 
removal  of  these  reqtilrements  from  the 
Technical  Specifications,  they  have 
been  incorporated  into  the  Fire 
Protection  Program  implementing 
procedures.  Hence,  with  the  additions  to 
the  existing  administrative  control 
requirements  that  are  applicable  to  the 
Fire  Protection  Program  and  the  revised 
License  Condition,  there  are  suitable 
administrative  controls  to  enstire  that 
licensee  initiated  changes  to  these 
requirements,  that  have  been  removed 
from  the  Technical  Specifications,  will 
receive  careful  review  by  competent 
individuals.  Again,  these  changes  are 
administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

Based  on  the  preceding  assessment, 
the  staff  believes  this  proposed 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
Jocation:  Greeley  Public  Library,  City 
Complex  Building,  Greeley.  Colorado 

Attorney  for  licensee:  J.  K.  Tarpey, 
Public  Service  Company  Building.  Room 
900, 550 15th  Stieet.  Denver,  Colorado 
60202 

NRC  Project  Director  Seymour  H. 
Weiss 

System  Energy  Resources,  Inc.  et  aL, 
Docket  Na  50-416,  Grand  Gulf  Nuclear 
Station.  Unit  1.  Claiborne  County, 
Mississippi 

Date  of  amendment  request 
September  11, 1989 

Description  of  amendment  request 
The  amendment  wotild  change  three 
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monitors  to  reflect  planned  organization 
changes:  (1)  The  duties  of  the 
Chemistry/Radiation  Control 
Superintendent  would  be  divided 
between  two  new  positions: 
Superintendent  Plant  Chemistry  and 
Superintendent.  Radiation  Control;  (2) 
the  position  of  Training  Supintendent 
woiild  be  changed  to  a  position  of 
greater  organizational  authority  and 
status,  and  (3)  the  position  of  Site 
Director,  GGNS  would  be  eliminated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.g2(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordanoe  with  the  proposed 
amendment  would  not  (1]  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evtduated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitun 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  nas  provided  an  analysis 
of  no  significant  hazards  considerations 
in  its  request  for  a  Hcense  amendment 
The  licensee's  analysis  of  the  proposed 
amendment  against  the  three  standards 
in  10  CFR  50.92  is  reproduced  below. 

1.  No  significant  increase  in  tite  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

a.  The  replacement  of  the  current  position 
titles  with  new  titles  is  administrative.  The 
f»t>po8ed  change  does  not  affect  assumptions 
contained  in  plant  safety  analyses,  the 
physical  design  or  operation  of  the  plant  nor 
are  the  TS  that  preserve  safety  analysis 
assumptions  affected. 

b.  Therefore,  there  Is  no  increase  in  the 
probability  or  consequences  of  previously 
analyzed  accidents  due  to  the  proposed 
change. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

a.  The  proposed  change  is  administrative. 
No  physical  alterations  of  plant  configuration 
or  changes  to  tetpoints  or  operating 
parameters  ar*  proposed.  The  level  of 
position  qualificatians  are  not  reduced  in  TS. 

b.  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

a.  The  change  being  proposed  is 
administrative  and  does  not  relate  to  or 
modify  the  safety  margins  defined  in  and 
maintained  by  the  TS.  The  change  does  not 
alter  SERI's  commitmenl  to  maintain  • 
management  structure  that  amtribntea  to  the 
safe  operation  and  maintenanoe  of  the  plant 
No  position  qualifications  are  being  reduced 
intheTS. 


b.  Tberefora,  ttiis  fropoaad  dnagt  wil  not 
involve  a  aignificant  raductkn  ia  fta  aasgia 
of  safety. 

The  licensee  has  concluded  that  die 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and. 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  ]unior  College, 
McLendon  Library,  Raymond. 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop.  Liberman. 
Cook,  Purcell  and  Reynolds,  1200 17th 
Sti^et  NW..  Washington,  DC  20036 

NRC  Project  Director  Elinor  G. 
Adensam 


Toledo  Edison  < 

Cleveland  EUckklDDHiMliBg 
rwnpMiy.  Dodct  No.  8M4t.  Davte- 
Besw  Nodear  Pvwor  Station,  Uidt  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request 
September  10, 1987 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Davis-Besse  Nuclear  Power  Station. 
Unit  No.  1,  Operating  License,  Appendix 
A  Technical  Specifications  (TS).  The 
proposed  changes  involve  revising  TS 
4.0.3  and  Bases  Section  4.0.3  in 
accordance  with  NRC  Generic  Letter  87- 
09  to  include  a  specific,  acceptable  time 
limit  of  24  hours  to  complete  an 
inadvertentiy  missed  surveillance  before 
the  provisions  of  the  Action 
Requirements  apply.  The  proposed 
amendment  would  also  provide 
clarification  of  when  a  missed 
surveillance  constitutes  a  violation  of 
the  operability  requirement  of  a  Limiting 
Condition  for  Operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  sigjiificant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibiUty  of  a  new  or 
different  kind  of  aoddent  frora  may 
accident  previously  evaluated;  or  (3) 


involve  a  sigmficant  rednctioa  in  a 
margin  of  ss^^. 

In  regard  to  die  proposed  araendmeat 
the  licensee  has  detranined  that  the 
proposed  changes  would  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  l>ecaine  the  acddent 
conditiaiH  aad  MBomptiaBS  are  not  affectad 
by  the  propoaed  Teohoioal  Spect£k:atioa 
changes,  tt  is  ovariy  conservative  to  aasuma 
that  systems/ components  are  inoperable 
when  the  vast  majority  of  surveillances 
demonstrate  operability  By  allowing  up  to  24 
hours  to  perform  a  missed  surveillance, 
unneceseary  plant  transients  (required  by 
Action  Requirements),  and  consequently 
potential  plant  opscU  that  wouU  lead  to  • 
demand  for  the  eystem/compooent  being 
tested,  would  be  reduced.  TIms,  Am 
probability  of  an  accident  prwiMMiy 
evaluated  in  the  USAR  ia  actually  expactad 
to  decrease.  The  proposed  changes  are  also 
consistent  with  the  guidance  provided  in 
Generic  Letter  87-09. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accidw.t  frooi  any 
previonsly  evaluated  because  dte 
Surveillance  RequireoMnts  will  still  t>e 
performed  at  their  desired  frequenciaa.  Qy 
allowing  up  to  24  hours  to  perform  a  miaaed 
surveillance,  unnecessary  plant  transients 
(required  by  Action  Requirements),  and 
consequently  potential  plant  upsets  that 
would  lead  to  a  demand  for  the  system/ 
component  being  tested,  would  be  reduced, 
llius,  the  probability  of  an  eocident 
previously  evaluated  in  the  USAR  is  actually 
expected  to  decreasa.  The  proposed  changes 
are  also  consistent  with  the  guidance 
provided  in  Generic  Letter  87-08. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  because  the  Surveillance 
Requirements  will  still  be  performed  at  their 
desired  frequencies.  By  aUovtring  up  to  24 
hours  to  perform  a  missed  surveillance, 
unnecessaiy  plant  transients  (required  by 
Action  Requirements),  and  consequently 
potential  plant  upsets  that  would  lead  to  a 
demand  for  the  system/component  being 
tested,  would  be  reduced.  Thus,  the 
probability  of  an  accident  previously 
evaluated  in  the  USAR  is  actually  expected 
to  decrease.  The  propoaed  changes  are  also 
consistent  with  the  guidance  provided  ia 
Generic  Letter  87-06. 

The  NRC  staff  has  reviewed  tbm 
licensee's  determination  related  to  no 
significant  hazards  consideration  and 
concurs  with  its  findings. 

On  this  basis,  the  NRC  Staff  proposes 
to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department  2801  Banooft 
Avenue,  Toledo,  Ohio  43600. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Shaw,  Pittman.  Potts 
and  Trowbridge,  2300  N  Street  NW, 
Washington.  DC  20037. 

NRC  Project  Director  John  N.  Hamton 
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Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendments  request' 
September  7, 1989 

Description  of  amendments  request- 
The  proposed  amendments  would  revise 
the  Technical  Specifications  (TSs)  to 
'  allow  reduction  of  the  frequency  of 
turbine  valve  testing.  An  evaluation 
performed  by  Westinghouse  Electric 
Corporation  for  the  Westinghouse 
Owners  Group  Turbine  Valve  Test 
Frequency  (TVTF)  evaluation  subgroup 
(WCAP-11525)  provides  justification  for 
the  proposed  change.  The  second 
proposed  revision  will  update  the 
meteorological  data  requirements  by 
removing  the  requirement  of  recordkig 
joint  frequency  distributions,  specifying 
recording  methods,  and  making  some 
minor  administrative  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  signiHcant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
signiflcant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  against  the  above 
standards  as  required  by  10  CFR 
50.91(a)  and  has  concluded  that  the 
proposed  changes  involve  no  significant 
hazards  consideration.  The  Commission 
has  reviewed  the  licensee's  evaluation 
and  agrees  with  it  for  the  following 
reasons: 

(1)  The  Commission  has  established 
acceptance  criteria  for  the  probability  of 
turbine  missile  ejection  event.  The 
evaluation  in  WCAP-11525  for  the  Point 
Beach  Nuclear  Power  Plants  shows  that 
the  probability  of  a  missile  ejection 
event  for  turbine  valve  test  intervals  of 
up  to  one  year  is  significantly  less  than 
the  established  acceptance  criteria.  The 
small  change  in  the  probability  of 
generating  a  turbine  missile  as  a  result 
of  longer  turbine  valve  testing  intervals 
does  not  represent  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 


(2)  The  proposed  amendments  do  not 
change  the  configuration  or  type  of 
equipment  associated  with  overspeed 
protection  for  the  tiirbine.  Decreasing 
the  frequency  of  turbine  valve  testing 
does  not  result  in  a  significant  change  in 
failure  rate  or  change  failure  modes  for 
the  turbine  valves.  Therefore,  the 
proposed  amendments  do  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  As  noted  in  (1)  above,  this  change 
to  the  Point  Beach  TSs  will  not  result  in 
a  significant  reduction  in  the  margin  of 
safety  for  turbine  missile  ejection.  The 
probability  of  turbine  missile  ejection 
remains  within  the  established 
acceptance  criteria. 

(4)  Regarding  the  proposed  changes  to 
the  Point  Beach  TSs  concerning 
meteorological  data  recordkeeping 
requirements,  these  changes  are 
administrative  in  nature  and  do  not 
involve  or  impact  any  accidents  or 
safety  margins. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  determining  whether  a 
significant  hazard  exists  by  providing 
examples  (51  FR  7751)  of  amendments 
that  are  considered  not  likely  to  involve 
a  significant  hazards  consideration.  "Hie 
proposed  administrative  changes  (Item 
4)  in  these  amendments  are  similar  to 
the  example  of  a  purely  administrative 
change  to  the  TSs.  On  this  basis,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  the  TSs  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Chttmoff.  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Sfreet.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  N. 
Hannon. 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 


issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St  Charles 
Parish,  Louisiana 

Date  of  amendment  request  October 
5.1989 

Brief  description  of  amendment 
request  The  amendment  would  revise 
the  Technical  Specification  (TS)  on 
boron  dilution  and  charging  pumps  - 
operating  to  permit  changing  plant 
operation  from  Mode  3  to  Mode  2  by 
deborating  the  reactor  coolant  system. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  23, 
1989  (54  FR  43219) 

Expiration  date  of  individual  notice: 
Comment  period  expired  November  7, 
1989;  Notice  period  expires  November 
22,1989. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vemon,  Vermont 

Date  of  amendment  request  October 
16,1989 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specifications  to  reduce 
the  frequency  of  fire  watches,  when 
required,  from  continuous  to  not  less 
than  once  per  hour  in  the  cable  vault  or 
switchgear  room. 

Date  of  publication  of  individual 
notice  in  Federal  Register  November  7, 
1989  (54  FR  46785) 

Expiration  date  of  individual  notice: 
December  7, 1989 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACnJTY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
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Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  othe^^'ise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  end/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street  NW., 
Washington,  DC,  and  at  the  local  public 
document  rooms  for  the  particular 
facilities  involved.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Carolina  Power  k  Light  Company,  et  al.. 
Docket  No.  50-324,  Brunswick  Steam 
Electric  Plant,  Unit  2,  Brunswick  County, 
North  Carolina 

Date  of  application  for  amendment 
June  9, 1989 

Brief  description  of  amendment  The 
amendment  will  change  the  minimum 
critical  power  ratio  safety  limit  from  1.04 
to  1.06.  The  change  is  necessary  because 
a  new  fuel  type  (GE8x8NB)  is  being 
added  to  the  core.  The  amendment  will 
also  specify  the  fuel  types  located  in  the 
core  for  the  upcoming  cycle.  Fuel  type 
GE8x8NB  will  be  added  and  fuel  types 
8x8R  and  P8x6R  will  be  deleted.  Fuel 
type  GE8  will  be  renamed  as  fuel  type 
GE8X8EB. 

Date  of  issuance:  November  8. 1989 

Effective  date:  November  8, 1989 

Amendment  No.:  168 


Facility  Operating  License  No.  DPR- 
62:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  12. 1989  (54  FR  29401).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  8, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wihnington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Commonwealth  Edison  Company, 
Docket  No.  50-254  ft  50-265,  Quad  Cities 
Nuclear  Power  Station  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendment 
August  3, 1989 

Brief  description  of  amendment 
Reduce  the  number  and  decrease  the 
setpoint  of  temperature  switches  which 
initiate  system  isolation  for  the  High 
Pressure  Coolant  (HPCl)  and  Reactor 
Core  Cooling  (RCIC)  systems. 

Date  of  issuance:  November  15, 1989 

Effective  date:  November  15, 1989  for 
Unit  1  and  April  15, 1990  for  Unit  2 

Amendment  No.:  121  and  117 

Facility  Operating  License  No.  DPR- 
29  andDPR-30:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  6, 1989  (54  FR 
37043).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  15, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
November  14, 1988 

Brief  description  of  amendment  This 
amendment  revises  Uie  Technical 
Specifications  by  deleting  the  mass  flow 
rate  valves  associated  with  the  Steam 
Line  Flow  -  High  trip  function  for  the 
Reactor  Core  Isolation  Cooling  (RCIC) 
system  isolations  and  High  Pressure 
Coolant  Injection  (HPCI)  system 
isolation  as  listed  in  Table  3.3.2-2,  Items 
3.a.l  and  4.a.l. 

Date  of  Issuance:  November  14, 1989 

Effective  date:  November  14, 1989 

Amendment  No.:  43 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Regbter:  April  19, 1989  (54  FR  15827). 


The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  14, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382,  Waterford  Steam 
Electric  Station,  Unit  3,  St.  Charies 
Parish,  Louisiana 

Date  of  amendment  request  October 
5, 1989  as  supplemented  by  letters  dated 
October  23  and  November  1, 1989. 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  on  boron  dilution  and 
charging  pumps  -  operating  to  permit 
changing  plant  operation  from  Mode  3  to 
Mode  2  by  deborating  the  reactor 
coolant  system. 

Date  of  issuance:  November  14, 1989 

Effective  date:  November  14, 1989 

Amendment  No.:  59 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hatards 
consideration:  Yes  (54  FR  43219  dated 
October  23, 1989).  That  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
November  22, 1989.  but  indicated  that  if 
the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 

The  October  23  and  November  1, 1989 
submittals  provided  additional 
clarifying  information  and  did  not 
change  the  finding  of  the  initial  notice. 

The  Commission's  related  evaluation, 
the  exigent  circumstances,  and  final  no 
significant  hazards  consideration 
determination  are  contained  in  a  Safety 
Evaluation  dated  November  14. 1989. 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman,  PotU  and 
Trowbridge,  2300  N  St..  NW., 
Washington,  DC  20037 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront 
New  Orleans,  Louisiana  70122. 
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Northeast  Nudear  Energy  Company, 
Docket  Na  50-248,  MiUstone  Nuclear 
Power  Station.  Unit  Na  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment- 
July  31, 1989 

Brief  description  of  amendment-  Thi« 
change  to  the  Technical  Specifications 
adds  four  valves  to  the  table  of  primary 
containment  isolation  valves  to  enable 
the  use  of  a  drywell  pumpback  system 
to  maintain  the  required  di^erential 
pressure  between  the  drywell  and  the 
torus. 

Date  of  issuance:  November  7, 1989 

Effective  date:  November  7, 1989 

Amendment  No.:  37 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications.     . 

Date  of  initial  notice  in  Federal 
Register  September  8. 1989  (54  FR 
37048).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  7. 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Northeast  Nudear  &iergy  Company, 
Docket  No.^245,  Millstone  Nudear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
August  8, 1989 

Brief  description  of  amendment  The 
change  to  the  Technical  SpeciHcations 
would  add  a  new  requirement  to 
maintain  an  average  water  temperature 
of  less  than  or  equal  to  75*  F  at  the 
intake  structure  except  when  the  reactor 
is  in  the  cold  shutdown  or  refueling 
condition. 

Date  of  issuance:  November  7, 1989 

Effective  date:  November  7, 1989 

Amendment  No.:  38 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  8, 1989  (54  FR 
37049).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Brahiation  dated 
November  7, 1989 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford 
Connecticut  06385. 


Northeast  Nudear  Energy  Company, 
Docket  Na  50-245,  Millstone  Nudear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment 
July  25, 1989 

Brief  description  of  amendment  The 
change  to  the  Technical  Specifications 
would  add  the  term  "Source  Check"  to 
the  surveillance  requirement  to  correct 
discrepancies  between  TS  Sections 
4.8.A.1, 4.8.B.1  and  their  referenced 
tables.  Tables  4.8-1  and  4.8-2. 

Date  of  issuance:  November  8, 1989 

Effective  date:  Novmeber  8, 1989 

Amendment  No.:  39 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  6. 1989  (54  FR 
37048).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  8, 1989 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  96385. 

Omaha  Public  Power  District  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request 
September  8, 1989 

Brief  description  of  amendment  This 
amendment  modified  Table  3-3  in  the 
Fort  Calhoun  Technical  Specifications  to 
correct  an  administrative  error  that  was 
made  when  Amendment  No.  32  was 
issued. 

Date  of  issuance:  November  6, 1989 

Effective  date:  November  8, 1989 

Amendment  No.:  123 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  4. 1989  (54  FR  40931). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  6, 1989 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha,  Nebraska 
68102 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Luzerne  County.  Pennsylvania 

Date  of  application  for  amendtaeat 
June  16, 1988,  as  darified  by  letter  dated 
October  8. 1989 


Brief  description  of  amendment 
Changed  the  Susquehanna  Steam 
Electric  Station.  Unit  2  Technical 
Specifications  in  support  of  the  fud 
reload  for  Cyde  4  operation. 

Date  of  issuance:  November  3, 1989 

Effective  date:  November  3, 1989 

Amendment  No.:  58 

Facility  Operating  License  No.  NPF- 
22.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  26. 1989  (54  FR  31110).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Stifety 
Evaluation  dated  November  3, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Oslerhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Sti^et.  Wilkes-Barre. 
Pennsylvania  18701. 

Peimsylvania  Power  and  Light 
Company.  Docket  Na  60-388 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment 
June  16. 1989 

Brief  description  of  amendment 
Technical  Specification  changes 
cancelling  changes  previously  approved 
in  Amendment  No.  49. 

Date  of  issuance:  November  3. 1S89 

Effective  date:  November  3. 1989 

Amendment  No.:  59 

Facility  Operating  License  No.  NPF- 
22.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  26. 1989  (54  FR  31112).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  3, 1989, 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Sti^et,  Wilkes-Barre, 
Pennsylvania  18701. 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear  Plant, 
Columbia  County.  Oregon 

Date  of  application  for  amendment 
June  30. 1989 

Brief  description  of  amendment  The 
amendment  revises  Section  6.0  of  the 
Technical  Specifications  to  reflect  a 
reorganization  in  the  licensee's  Nudear 
Division. 

Dote  of  issuance:  November  6, 1989 

Effective  date:  Novonber  8, 1989 

Amendment  No.:  155 
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Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Re^sten  October  4, 1989  (54  FR  40933). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  6, 1989. 

No  significant  hazards  consideration 
comments  recieved:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library.  731  S.  W.  Harrison  St,  Portland 
Oregon  97207 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitsPatrick  Nudear  Power  Plant. 
Oswego  County,  New  Yorii 

Date  of  application  for  amendment 
May  31, 1989 

Brief  description  of  amendment  The 
amendment  updates  Table  4.7-2, 
"Exceptions  to  Type  C  Tests."  to 
accurately  reflect  the  as-built 
configuration  of  the  plant,  to  correct 
several  editorial  errors,  and  improve  the 
format  of  the  table. 

Date  of  issuance:  November  14, 1989 

Effective  date:  November  14, 1989 

Amendment  No.:  143 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  June  28, 1989  (54  FR  27236).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  14, 1989 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Public  Service  Company  of  Colorada 
Docket  No.  50-267,  Fort  St  Vrain 
Nuclear  Generating  Station,  PlatteviUe. 
Colorado 

Date  of  amendment  request  July  14, 
1989 

Brief  description  of  amendment- 
Revises  and  upgrades  the  Technical 
Specifications  for  Surveillance  of 
Station  Batteries. 

Date  of  issuance:  November  15, 1989 

Effective  date:  November  15, 1989 

Amendment  No.:  73 

Facility  Operating  License  No.  DPR- 
34.  Amendment  revised  the  Technical 
Specifications/license. 

Date  of  initial  notice  in  Federal 
Register  September  20, 1989  (54  FR 
38766).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  15, 1989. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building,  Greeley,  Colorado 

Southern  Califomia  Edison  Company,  et 
aL,  Docket  Nos.  50-961  and  50-362.  San 
Onofre  Nudear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
Califomia 

Date  of  application  for  amendments: 
October  11, 1988,  December  19, 1988  and 
December  28. 19Sa 

Brief  description  of  amendments:  The 
amendment  revised  'Technical 
Specifications  (TS)  3/4.3.4.  'Turbine 
Overspeed  Protection."  TS  3/4.4.5.1. 
"Reactor  Coolant  System  Leakage."  and 
TS  3/4.4.5JZ,  "Operational  Leakage." 
Spedfically  in  each  case,  the  assodated 
surveillance  interval  has  been  changed 
from  18  months  to  each  refueling 
interval  which  is  defined  as  every  24 
months. 

Date  of  issuance:  November  9. 1989 

Effective  date:  November  9, 1989 

Amendment  Nos.:  79  and  67 

Facility  Operating  License  Nos.  NPF- 
10  andNPF-15:  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  8  1989  (54  FR  9931.  54 
FR  9934  and  54  FR  9935).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  9. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
Califomia.  P.O.  Box  19557.  Irvine, 
Califomia  92713. 

Teimeasee  Valley  Authority,  Docket 
Nos.  Sfr-2S9, 50-260  and  50-296,  Browns 
Ferry  Nudear  Plant,  Units  1, 2  and  S, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
June  20. 1989  (TS  271) 

Brief  description  of  amendments:  The 
amendments  modify  the  Browns  Ferry 
Nuclear  Plant  Units  1.  2,  and  3. 
Technical  Specifications.  The  changes 
add  restrictions  to  core  addition 
activities  by  requiring  continuous  core 
monitoring  during  refueling. 
Date  of  issuance:  November  3. 1989 
Effective  date:  November  3, 1989 
Amendments  Nos.:  172. 175. 143 
Facility  Operating  Licenses  Nos. 
DPR-33,  DPR-52  and  DPR-68: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  23. 1989  (54  FR  35111). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  3. 1989 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street  Athens,  Alabama  35611. 

Dated  at  Rockville,  Maryland,  this 
22nd  day  of  November.  1989. 

For  the  Nudear  Regulatory  Commission 
Steven  A.  Vsrga. 

Director,  Division  of  Reactor  ProjectB-l/H 
Office  of  Nuclear  Reactor  Regulation 
(Doc  89-27803  Filed  11-28-89;  8:45  am] 
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Staff  AoMSOfiiMit  of  I 
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Nudear  Regulatory  Commlaalon 

agency:  U.  S.  Nudear  Regulatory 

Commission. 

action:  Notice  of  Proposed  Amended 

Agreement  with  State  of  Utah. 

SUMMAinr:  Notice  is  hereby  given  that 
the  U.S.  Nudear  Regulatory  Commission 
(NRC)  is  publishing  for  public  comment 
the  NRC  staff  assessment  of  a  proposed 
amended  agreement  received  from  the 
Governor  of  the  State  of  Utah  for  the 
assimiption  of  certain  of  the 
Commission's  regulatory  authority 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 
Conunents  are  requested  on  the  public 
health  and  safety  aspeds  of  the 
proposal. 

A  staff  assessment  of  the  State's 
proposed  amended  program  ofr  control 
over  sources  of  radiation  is  set  foreth 
below  as  supplementary  information  to 
this  notice.  A  copy  of  the  proposed 
amended  agreement  program  narrative, 
induding  the  referenced  appendices, 
applicable  State  legislation  and  Utah 
regtilations,  is  available  for  public 
inspection  in  the  Commission's  public 
docxmient  room  at  2120  L  Street  NW, 
Washington.  DC.  Exemptions  from  the 
Commission's  regulatory  authority, 
which  would  implement  this  proposed 
amended  agreement  have  been 
published  in  the  Federal  Register  and 
codified  as  part  150  of  the  Commission's 
regulations  in  Titie  10  of  the  Code  of 
Federal  Regulations. 
DATES:  Comments  must  be  received  on 
or  before  December  15, 1989. 
addresses:  Submit  conunents  to:  the 
Secretary  of  the  Conmiission,  U.S. 
Nudear  Regualtory  Commission, 
Washington,  DC  20555.  ATTN: 
Docketing  and  Services  Branch. 
Conunents  may  also  be  delivered  to 
11555  Rockville  Pike,  Rockville. 
Maryland  from  7:45  a.m.  to  4:15  p.m. 
Monday  tiirough  Friday.  Copies  of 
comments  received  by  NRC  may  be 
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examined  at  the  NRC  Public  Document 

Room,  2120  L  Street,  NW..  Washington, 

DC. 

FOR  FUirrHEil  INFORMATION  CONTACT 

Vandy  L  Miller.  State,  Local  and  Indian 
Tribe  Programs.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C  20555, 
telephone:  301-492-0326. 
SUPPLEMENTARY  INFORMATION: 

Assessment  of  proposed  amended  Utah 
Program  to  regulate  certain  radioactive 
materials  pursuant  to  section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 

The  Commission  has  received  a 
proposal  from  the  Governor  of  Utah  for 
the  State  to  amend  its  agreement  with 
the  NRC  whereby  the  NRC  would 
relinquish  and  the  State  would  assume 
regulatory  authority  for  land  disposal  of 
source,  byproduct  and  special  nuclear 
material  received  from  other  persons 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Section  274e  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  requires  that  the 
terms  of  the  proposed  agreement  be 
published  for  public  comment  once  each 
week  for  four  consecutive  weeks. 
Accordingly,  this  notice  will  be 
published  four  times  in  the  Federal 
Register. 

I.  Background 

A.  Section  274  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  a 
mechanism  whereby  the  NRC  may 
transfer  to  the  States  certain  regulatory 
authority  over  agreement  materials  ' 
when  a  State  desires  to  assume  this 
authority  and  the  Governor  certifies  that 
the  State  has  an  adequate  regulatory 
program,  and  when  the  Commission 
finds  that  the  State's  program  is 
compatible  with  that  of  the  NRC  and  is 
adequate  to  protect  the  public  health 
and  safety.  Section  274g  directs  the 
Commission  to  cooperate  w^ith  the 
States  in  the  formulation  of  standards 
for  protection  against  radiation  hazards 
to  assure  that  State  and  Conmiission 
programs  for  radiation  protection  will  be 
coordinated  and  compatible.  Further, 
section  274j  provides  that  the 
Commission  shall  periodically  review 
such  agreements  and  actions  taken  by 
the  States  under  the  agreements  to 
ensure  compliance  with  the  provisions 
of  this  section. 

B.  On  March  29. 1984,  the  Governor  of 
Utah  signed  an  agreement  with  the  NRC 
for  the  assumption  of  regulatory 
authority  for  byproduct  material  as 
de^ed  in  section  lle.(l]  of  the  Act 


■  A.  Byproduct  materiali  at  defined  in  lle.(1) 

B.  Byproduct  material*  at  defined  ui  lle(2) 

C.  Source  material*:  and 

D.  Special  nuclear  materials  in  quantitie*  not 
aufTicient  to  fonn  a  critical  maaa 


source  material  and  special  nuclear 
material  in  quantities  not  sufficient  to 
form  a  critical  mass.  In  a  letter  dated 
July  17. 1989,  Governor  Norman  H. 
Bangerter  of  the  State  of  Utah  requested 
that  the  Commission  enter  into  an 
amended  agreement  with  the  State 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  under 
which  the  State  would  also  assume 
responsibility  for  regulating  the  land 
disposal  of  these  materials  received 
from  other  persons.  The  Governor 
certified  that  the  State  of  Utah  has  a 
program  for  control  of  radiation  hazards 
which  is  adequate  to  protect  the  public 
health  and  safety  with  respect  to  the 
materials  within  the  State  covered  by 
the  proposed  amendment  to  the 
agreement,  and  that  the  State  of  Utah 
desires  to  assume  regulatory 
responsibility  for  such  materials.  The 
text  of  the  proposed  agreement  is  shown 
in  Appendix  A. 

The  specific  authority  requested  is  for 
permanent  disposal  of  low-level  waste 
containing  the  material  for  which  Utah 
has  assumed  regulatory  authority  under 
the  1984  agreement  but  not  containing 
uranium  and  thorium  mill  tailings 
(byiiroduct  material  as  defined  in 
section  lle.(2)  of  the  Act).  The  State 
does  not  wish  to  assume  authority  over 
uranium  recovery  activities.  The  State, 
however,  reserves  the  right  to  apply  at  a 
future  date  to  NRC  for  an  amended 
agreement  to  assume  authority  in  this 
area.  The  proposed  amendment  to  the 
agreement  covers  the  following  areas: 

1.  Amending  Article  I  of  the 
Agreement  of  March  29, 1984  to  add 
land  disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons  to  the  list  of  materials 
covered  by  the  agreement 

2.  Amending  Article  Q  of  the 
Agreement  of  March  29. 1984  to  delete 
land  disposal  of  source,  by  product  and 
special  nuclear  material  received  from 
other  persons  &om  the  list  of  materials 
and  activities  over  which  the 
Commission  continues  to  retain 
regulatory  authority  and  responsibility. 

3.  Specifies  the  effective  date  of  the 
amended  agreement. 

C.  Utah  Code  Annotated  (UCA)  26-1- 
27  through  28-1-29  authorizes  the  State 
Department  of  Health  to  issue  licenses 
to.  and  perform  inspections  of  (see,  also, 
UCA  26-23-8).  users  of  radioactive 
materials  under  the  1984  agreement  and 
otherwise  carry  out  a  total  radiation 
control  program.  Utah  Radiation  Control 
Rules  UCA-10  through  UCA-80  adopted 
November  8, 1982  under  authority  of  26- 
1-27  through  26-1-29  Utah  Code 
Annotated  1953,  as  amended,  provide 
standards,  licensing,  inspection, 
enforcement  and  administrative 


procedures  for  agreement  and  non- 
agreement  materials.  These  regulations 
have  been  determined  to  be  compatible 
with  the  Commission's  regulations.  Utah 
Radiation  Control  Rules  R447-10 
through  R447-70  were  amended  and 
recodified  in  July  1989.  Regulations 
R447-25  were  adopted  in  July  1988  for 
Ucensing  requirements  for  land  disposal 
of  radioactive  waste. 

D.  On  March  29. 1984,  under  enabling 
legislation  in  UCA  28-1-29,  Utah 
assumed  regulatory  authority  for 
byproduct  material  as  defined  in  section 
lle.(l)  of  the  Act  source  material  and 
special  nuclear  material  m  quantities 
not  sufficient  to  form  a  critical  mass. 
The  program  audits  conducted  since  that 
time  have  resulted  in  an  NRC  flnding 
that  the  Utah  radiation  control  program 
is  compatible  with  that  of  the  NRC  and 
is  adequate  to  protect  public  health  and 
safety.  In  addition  to  Utah's  agreement 
program,  Utah  is  involved  in  several 
environmental  radiation  issues  including 
monitoring  indoor  radon,  monitoring 
uranium  mill  tailings,  particularly  at  the 
Vitro  uranium  mill,  and  monitoring  and 
assessment  of  the  State  environmental 
program.  In  addition,  the  Department 
issued  to  Envirocare  of  Utah.  Inc.,  a 
license  to  receive,  store,  and  dispose,  by 
shallow  land  burial,  naturally  occuning 
radioactive  material  (NORM)  wast  with 
a  radium- 228  concentration  not  to 
exceed  2,000  picocuries  per  gram. 
NORM  material  is  not  regulated  by  the 
Nuclear  Regulatory  Commission. 

E.  The  State's  proposed  programs  for 
low-level  radioactive  waste  disposal  are 
assessed  under  Criteria  numbers  9, 
"Radioactive  Waste  Disposal"  and  20 
"Qualification  of  Regulatory  and 
Inspection  Personnel."  Additional 
criteria  relating  to  prior  evaluation  of 
uses  of  radioactive  materials,  inspection 
and  administration,*  are  addressed  as 
appropriate  to  supplement  information 
found  in  the  staff  assessment  of  the 
original  Utah  proposed  agreement 
published  in  the  Federal  Register  on 
December  30, 1983  (48  FR  57674-57684). 

IL  NRC  Staff  Assessment  of  the 
Proposed  Amendment  to  Utah  Program 
for  Control  of  Agreement  Materials 

Reference:  Criteria  for  Guidance  of 
states  and  NRC  in  Discontinuance  of 
NRC  Regulatory  Authority  and 
Assumption  Thereof  by  States  Through 
Agreement* 


•Criteria  13.  "Prior  Evaluation  of  Hazard*  and 
Use*  Exception*."  14.  "Evaluation  Criteria,"  IS. 
"bupection.  Purpose.  Frequency."  and  27. 
"Coverage.  AmeadmetOa  rac^irocity.'' 
'  NRC  Statement  of  Policy  publiihed  in  the 

f  January  23. 1961  (46  FR  7540-7546). 
Continuad 
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Objectives 

9.  Radioactive  Waste  Disposal. 

(a)  Waste  disposal  by  material  users. 
The  standards  for  the  disposal  of 
radioactive  materials  into  the  air,  water 
and  sewer,  and  burial  in  the  soU  shall  be 
in  accordance  with  10  CFR  part  20. 
Holders  of  radioactive  material  desiring 
to  release  or  dispose  of  quantities  or 
concentrations  of  radioactive  materials 
in  excess  of  prescribed  limits  shall  be 
required  to  obtain  special  permission 
from  the  appropriate  regulatory 
authority. 

Requirements  for  transfer  of  waste  for 
the  purpose  of  ultimate  disposal  at  a 
land  disposal  facility  (waste  transfer 
and  manifest  system)  shall  be  in 
accordance  with  10  CFR  part  20. 

The  waste  disposal  standards  shall 
include  a  waste  classification  scheme 
and  provisions  for  waste  form, 
applicable  to  waste  generators,  that  is 
equivalent  to  that  contained  in  10  CFR 
part  61. 

(b)  Land  Disposal  of  waste  received 
from  other  persons.  The  State  shall 
promulgate  regulations  containing 
licensing  requirements  for  land  disposal 
of  radioactive  waste  received  from  other 
persons  which  are  compatible  with  the 
applicable  technical  definitions, 
performance  objectives,  technical 
requiremetns  and  applicable  supporting 
sections  set  forth  in  10  CFR  part  61. 
Adequate  Rnancial  arrangements  (under 
terms  established  by  regulation)  shall  be 
required  of  each  waste  disposal  site 
licensee  to  ensure  sufficient  funds  for 
decontamination,  closure  and 
stabilization  of  a  disposal  site.  In 
addition.  Agreement  State  financial 
arrangements  for  long-term  monitoring 
and  maintenance  of  a  specific  site  must 
be  reviewed  and  approved  by  the 
Commission  prior  to  relieving  the  site 
operator  of  licensed  responsibility 
(section  151(a)(2),  Pub.  L  97-425). 

The  Utah  regulations  contain 
provisions  relating  to  the  disposal  of 
radioactive  materials  into  the  air,  water 
ans  sewer  and  burial  in  soil  which  are 
essentially  uniform  with  those  of  10  CFR 
part  20.  Waste  transfer  and  manifest 
system  requirements  for  transfer  of 
waste  for  ultimate  disposal  at  a  land 
disposal  facihty  are  included  in  the  Utah 
regulations.  The  waste  disposal 
requirements  include  a  waste 
classification  scheme  and  provisions  for 
waste  form  equivalent  to  that  in  10  CFR 
part  61. 

The  Utah  regulations  provide  for  land 
disposal  of  low-level  radioactive  waste 


A  correction  was  published  July  IB,  1961  (46  FR 
38069)  and  a  revision  of  Criterion  9  published  in  the 
Fedwd  RagistK  July  21, 1983  (48  FR  33376). 


received  from  other  pereons  which  are 
compatible  with  the  applicable  technical 
definitions,  performance  objectives, 
technical  requirements  and  supporting 
sections  set  out  in  10  CFR  part  61.  The 
Utah  regulations  include  provisions  for 
financial  arrangements  for 
decontamination,  closure  and 
stabilization.  Under  the  Nuclear  Waste 
Policy  Act  of  1982  (Pub.  L  97-425).  the 
financial  arrangements  for  long  term 
monitoring  and  maintenance  at  specific 
sites  in  Utah  will  be  subject  to 
Commission  review  and  approval  Jprior 
to  Utah  relieving  the  site  operator  of 
licensed  responsibility. 

References:  URC-R447-1 5-310.  URC- 
R447-15-302.  URC-R447-15-303,  URC- 
R447-304.  URC-R447-15-304.  URC- 
R447-15-306.  URC-R447-1 5-307.  URC- 
R447-15-308,  URC-R447-15-309.  URC- 
R447-15-311.  URC-R447-25;  Section 
151(aK2).  Pub.  L  97-425. 

Prior  Evaluation  of  Uses  of  Radioactive 
Materials 

13.  Prior  Evaluation  of  Hazards  and 
Uses,  Exceptions 

In  the  present  state  of  knowledge,  it  it 
necessary  in  regulating  the  possession 
and  use  of  byproduct  source  and 
special  nuclear  materials  that  the  State 
regulatory  authority  require  the 
submission  of  information  on,  and 
evaluation  of,  the  potential  hazards  and 
the  capability  of  the  user  or  possessor 
prior  to  his  receipt  of  the  materials.  This 
criterion  is  subject  to  certain  exceptions 
and  to  continuing  reappraisal  as 
knowledge  and  experience  in  the  atomic 
energy  field  increase.  Frequently  there 
are,  and  increasingly  in  the  future  there 
may  be,  categories  of  materials  and  uses 
as  to  which  there  is  sufficient 
knowledge  to  permit  possession  and  use 
without  prior  evaluation  of  the  hazards 
and  the  capability  of  the  possessor  and 
user.  These  categories  faU  into  two 
groups — those  materials  and  uses  which 
may  be  completely  exempt  from 
regulatory  controls,  and  those  materials 
and  uses  in  which  sanctions  for  misuse 
are  maintained  without  pre-evaluation 
of  the  individual  possession  or  use.  In 
authorizing  research  and  development 
or  other  activities  involving  multiple 
uses  of  radioactive  materials,  where  an 
institution  has  people  with  extensive 
training  and  experience,  the  State 
regulatory  authority  may  wish  to 
provide  a  means  for  authorizing  broad 
use  of  materials  without  evaluating  each 
specific  use. 

Prior  to  the  issuance  of  a  specific 
license  for  the  disposal  of  radioactive 
materials,  the  Utah  Bureau  of  Radiation 
Control  will  required  the  submission  of 
information  on.  and  will  make  an 


evaluation  of.  the  potential  hazards  of 
such  uses,  and  the  capability  of  the 
applicant 

References:  URC-447-25.  Utah 
Program  Statement  section  III  J} 
"Procedures  for  Re\'iew  of  a  Low-Level 
Radioactive  Waste  Disposal  License 
Applicatioa" 

14.  Evaluation  Criteria 

In  evaluating  a  proposal  to  use 
radioactive  materials,  the  regulatory 
authority  shall  determine  the  adequacy 
of  the  applicant's  facilities  and  safety 
equipment  his  training  and  experience 
in  the  use  of  the  materials  for  the 
purpose  requested,  and  his  proposed 
administrative  controls.  States  should 
develop  guidance  dociunents  for  use  by 
license  applicants.  This  guidance  should 
be  consistent  with  NRC  licensing  and 
regulatory  guides  for  various  categories 
of  licensed  activities. 

In  evaluating  a  proposal  for  disposal 
of  radioactive  material,  the  Utah  Bureau 
of  Radiation  Control  will  make  the 
findings  required  by  URC-R447-25-11, 
including,  among  other,  findings  that  the 
issuance  of  the  license  will  not 
constitute  an  unreasonable  risk  to  the 
health  and  safety  of  the  public  and  that 
the  applicant  is  qualified  by  reason  of 
training  and  experience  to  carry  out  the 
disposal  operations  requested  in  a 
manner  that  protects  health  and 
minimizes  danger  to  life  or  property. 

Other  special  requirements  for  the 
issiance  of  specific  licenses  are 
contained  in  the  regulations. 

References:  URC-R447-25,  see. 
especially,  R447-25-11,  Utah  Program 
Statement  Section  II1J3.  "Procedures  for 
Review  of  a  Low-Level  Radioactive 
Waste  Disposal  License  Application." 

Inspection 

16.  Purpose,  Frequency 

The  possession  and  use  of  radioactive 
materials  shall  be  subject  to  inspection 
by  the  regulatory  authority  and  shall  be 
subject  to  the  performance  of  tests,  as 
required  by  the  regulatory  authority. 
Inspection  and  testing  is  conducted  to 
determine  and  to  assist  in  obtaining 
compliance  wnth  regulatory 
requirements.  Frequency  of  inspection 
shall  be  related  direcUy  to  the  amount 
and  kind  of  material  and  type  of 
operation  Ucensed,  and  it  shall  be 
adequate  to  insixre  compliance. 

Utah  low-level  waste  disposal 
icensees  will  be  subject  to  inspection  by 
the  Bureau  of  Radiation  Control.  Upon 
instruction  from  the  Bureau,  hcensees 
shall  periorm  or  permit  the  Bureau  to 
I>erform  such  reasonable  tests  and 
surveys  as  the  Bureau  deems 


BEST  COPY  AVAILABLE 


49146 


Federal  Register  /  Vol.  54.  No.  228  /  Wednesday,  November  29.  1989  /  Notices 


eppropriate  or  necessary.  The  frequency 
of  inspections  is  dependent  upon  the 
type  and  scope  of  the  licensed  activities 
and  will  be  at  least  as  frequent  as 
inspections  of  similar  licensees  by  NRC. 
Generally,  inspections  will  be 
unannounced. 

References:  Utah  Program  Statement, 
section  lU.E  "Compliance  Program  for  a 
Low-Level  Radioactive  Waste  Disposal 
Facility." 

Personnel 

20.  Qualifications  of  Regulatory  and 
Inspection  Personnel 

The  regulatory  agency  shall  be  staffed 
with  su^icient  trained  personnel.  Prior 
evaluation  of  applications  for  Ucenses  or 
authorizations  and  inspection  of 
licensees  must  be  conducted  by  persons 
possessing  the  training  and  experience 
relevant  to  the  type  and  level  of 
radioactivity  in  the  proposed  use  to  be 
evaluated  and  inspected.  This  requires 
competency  to  evaluate  various 
potential  radiological  hazards 
associated  with  the  many  uses  of 
radioactive  material  and  includes 
concentrations  of  radioactive  materials 
in  air  and  water,  conditions  of  shielding, 
the  making  of  radiation  measurements, 
knowledge  of  radiation  instruments-^ 
their  selection,  use,  and  calibration — 
laboratory  design,  contamination 
control,  other  general  principles  and 
practices  of  radiation  protection,  and 
use  of  management  controls  in  assuring 
adherence  to  safety  procedures.  In  order 
to  evaluate  some  complex  cases,  the 
State  regulatory  staS  may  need  to  be 
supplemented  by  consultants  or  other 
State  agencies  with  expertise  in  geology, 
hydrology,  water  quality,  radiobiology, 
and  engineering  disciplines. 

To  perform  the  functions  involved  in 
evaluation  and  inspection,  it  is  desirable 
that  there  be  personnel  educated  and 
trained  in  the  physical  and/or  life 
sciences,  including  biology,  chemistry, 
physics  and  engineering,  and  that  the 
personnel  have  had  training  and 
experience  in  radiation  protection.  For 
example,  the  person  who  will  be 
responsible  for  the  actual  performance 
of  evaluation  and  inspection  of  all  of  the 
various  uses  of  byproduct,  source  and 
special  nuclear  materials  which  might 
come  to  the  regulatory  body  should  have 
substantial  training  and  extensive 
experience  in  the  field  of  radiation 
protection.  It  is  desirable  that  such  a 
person  have  a  bachelor's  degree  or 
equivalent  in  the  physical  or  life 
sciences,  and  specific  training  in 
radiation  protection. 

It  is  recognized  that  there  will  also  be 
persons  performing  a  more  limited 
function  in  evaluation  and  inspection. 
These  pesons  will  perform  the  day-to- 


day work  of  the  regulatory  program  and 
deal  with  both  routine  situations  as  well 
as  some  which  will  be  out  of  the 
ordinary.  These  persons  should  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  life  sciences,  training  in 
health  physics,  and  approximately  two 
years  of  actual  work  experience  in  the 
field  of  radiation  protection. 

"The  foregoing  are  considered 
desirable  qualifications  for  the  staff  who 
will  be  responsible  for  the  actual 
performance  of  evaluation  and 
inspection.  In  addition,  there  will 
probably  be  trainees  associated  with 
regulatory  program  who  will  have  an 
academic  background  in  the  physical  or 
life  sciences  as  well  as  varying  amounts^ 
of  specific  training  in  radiation 
protection  but  little  or  no  actual 
work  experience  in  this  field.  The 
background  and  specific  training  of 
these  persons  will  indicate  to  some 
extent  their  potential  role  in  the 
regulatory  program.  These  trainees,  of 
course,  could  be  used  initially  to 
evaluate  and  inspect  those  applications 
of  radioactive  materials  which  are 
considered  routine  or  more  standardized 
from  the  ratiation  safety  standpoint,  for 
example,  inspection  of  industrial  gauges, 
small  research  programs,  and  diagnostic 
medical  programs.  As  they  gain 
experience  and  competence  in  the  field, 
trainees  could  be  used  progressively  to 
deal  with  the  more  complex  or  difficult 
tj'pes  of  radioactive  material 
applications.  It  is  desirable  that  such 
trainees  have  a  bachelor's  degree  or 
equivalent  in  the  physical  or  life 
sciences  and  specific  training  in 
radiation  protection.  In  determining  the 
requirement  for  academic  training  of 
individuals  in  all  of  the  foregoing 
categories  proper  consideration  should 
be  given  to  equivalent  competency 
which  has  been  gained  by  appropriate 
technical  and  radiation  protection 
experience. 

It  is  recognized  that  radioactive 
materials  and  their  uses  are  so  varied 
that  the  evaluation  and  inspection 
functions  will  require  skills  and 
experience  in  the  different  disciplines 
which  will  not  always  reside  in  one 
person.  The  regulatory  authority  should 
have  the  composite  of  such  skills  either 
in  its  employ  or  as  its  command,  not 
only  for  routine  functions,  but  also  for 
emergency  cases. 

Licensing  and  Regulation  of 
Permanent  Disposal  of  Low-Level 
Radioactive  Waste — (a)  Number  of 
Personnel—  (a)  Number  of  Personnel. 
There  are  approximately  230  specific 
licenses  in  die  State  of  Utah.  "The  Bureau 
of  Radiation  Control  has  responsibility 
for  the  low-level  waste  (LLW) 
management  regulatory  program  as  a 


joint  function  of  Radioactive  Materials 
and  Machine  Licensing  Section  and 
Environmental  Monitoring  and  Mill 
Tailings  Management  Section.  The 
assessment  of  the  regulatory  framework 
is  included  under  Criterion  9, 
"Radioactive  Waste  Disposal."  The 
Bureau  of  Radiation  Control  has 
identified  seven  staff  members  who  will 
provide  supervision,  technical  support 
and  administrative  assistance  during  the 
various  phases  of  regulating  a  Ucensed 
low-level  waste  disposal  facility.  These 
personnel  and  summaries  of  their  duties 
are: 

Larry  F.  Anderson:  Director,  Bureau  of 
Radiation  Control.  Responsible  for 
adminis'j'ation  of  Bureau  programs. 
Mark  S.  Day:  Environmental  Health 
Engineer.  Responsible  for  the  Utah's 
inactive  uranium  mill  tailings  remedial 
action  project. 
Dane  L  Finerfrock:  Environmental 
Health  Manager,  Environmental 
Monitoring  and  Mill  Tailings 
Management  Section.  Responsible  for 
radon-in-residences  monitoring, 
statewide  environmental  radiation 
monitoring,  hcensing  and  inspection 
of  low-level  radioactive  waste 
disposal  facilities,  and  inactive 
uranium  mill  tailings  remedial  action 
programs. 
Blaine  N.  Howard:  Health  Physicist. 
Responsible  for  hcensing  and 
inspection  in  materials  program. 
John  D.  Hultquist:  Environmental  Health 
Scientist.  Responsible  for  inspection 
of  low:level  waste  disposal  facilities, 
environmental  monitoring  and 
inactive  uraniimi  mill  tailings  remedial 
action  project. 
Craig  W.  Jones:  Environmental  Health 
Manager,  Radioactive  Materials  and 
Machine  Licensing  Section. 
Responsible  for  the  Agreement  State 
program  including  licensing  and 
inspection  of  low-level  disposal 
facilities. 
Raymond  G.  Nelson:  Environmental 
Health  Scientist  Responsible  for 
regulation  of  low-level  waste  disposal 
facilities,  environmental  monitoring 
and  inactive  uranium  mill  tailings 
remedial  action  project. 
Cindy  Wignall:  Environmental  Health 
Technician.  Responsible  for 
supporting  both  sections  as  a 
technical  assistant  in  meeting  the 
Bureau's  goals. 

In  addition,  Utah  has  identified  staff 
with  expertise  in  various  disciplines 
within  the  Department  and  other  State 
agencies  for  support  during  the  pre- 
operational and  licensing  stage. 
Expertise  in  disciplines  not  provided  by 
Utah  personnel  either  on  staff  or 
covered  by  agreements  with  other  State 
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agencies  will  be  provided  by  contracts 
with  the  State. 

(b)  Training.  The  academic  and 
specialized  short  course  training  for 
those  persons  involved  in  the 
administration,  licensing  and  inspection 
of  low-level  radioactive  waste  disposal 
facilities  is  shown  below. 
Larry  F.  Anderson — ^B.S.  Chemistry, 
MPA  (Health),  Brigham  Young 
University. 
NIOSH  Course  549,  Recognition, 
Evaluation,  and  Control  of 
Occupational  Hazards.  October 
1972. 
NIOSH  Course  582,  Sampling  and 
Evaluating  Airbourne  Asbestos 
Dust.  April  10-12, 1973. 
Utah  State  Division  of  Health.  Visible 
Emission  Evaluation  Course.  June 
19, 1973. 
American  Industrial  Hygiene 
Association,  Industrial  Toxicology 
Seminar.  A  24-hour  course  ending 
April  30, 1975. 
OSHA,  Fundamentals  of 
Occupational  Injury  Investigation. 
Short  course  ending  April  1, 1977. 
U.S.  Nuclear  Regulatory  Commission. 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  ending  January  27, 1978. 
U.S.  Environmental  Protection 
Agency,  Grants  Administration 
Seminar.  A  15-hotir  coiu^e  ending 
May  16, 1989. 
Safety  International  Training  Center, 
Hydrogen  Sulfide  and  EQuipment 
for  Instructors.  A  12-hour  course 
ending  June  19. 1979. 
Rocky  Mountain  Center  for 
Occupational  and  Enviroiunental 
Health.  University  of  Utah.  Health 
and  Exposures  in  the  Smelter 
Environment  A  20-hour  course 
ending  March  29, 1980. 
U.S.  Nuclear  Regulatory  Commission. 
Medical  Uses  of  Radionuclides.  A 
40-hour  course  held  in  January  1984. 
U.S.  Nuclear  Regulatory  Commission. 
Industrial  Radiography.  A  40-hour 
course  held  May  1985. 
Harvard  School  of  Pubhc  Health, 
Biological  Effects  of  Ionizing 
Radiation.  A  40-hour  course  held  in 
March  1989. 
Mark  S.  Day— B.S.  Civil  and 

Environmental  ^igineering,  Utah 
State  University. 
Center  f(K  Prc^essional  Advancement, 
Hydraulic  Conveying.  A  1-week 
course  bi  1974. 
University  of  California,  Resolution  of 
Construction  Claims.  A  1-week 
course  in  1983. 
Management  Consultants 
Incorporated,  Federal  Procurement 
of  Coaatniction  Protects.  A  1-week 
course  ia  1985. 


Air  Force  Institute  of  Technology. 
Contingency  Engineering.  A  2-week 
course  in  1986. 
Air  Force  Institute  of  Technology, 
Hazardous  Waste  Management  A 
2-week  course  in  1986. 
Dane  L.  Finerfrock— B.S.  Meteorology. 
B.S.  Biology,  University  of  Utah. 
Oak  Ridge  Associated  Universities, 
Health  Physics  and  Radiation 
Protection.  A  10-week  course 
ending  April  1981. 
U.S.  Nuclear  Regulatory  Commission, 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  ending  August  8, 1980. 
U.S.  Nuclear  Regulatory  Commission, 
Safety  Aspects  of  Industrial 
Radiography.  A  40-hour  course  held 
in  August  17, 1980. 
Western  Interstate  Energy  Board, 
Workshop  on  law-Level 
Radioactive  Waste.  A  18-hour 
course  ending  July  16, 1980. 
U.S.  Department  of  Health,  Education 
and  Welfare,  Basic  Course  for 
Investigators:  Diagnostic  X-Ray 
Surveillance.  A  80-hour  course 
ending  March  14. 1980. 
U.S.  Nuclear  Regulatory  Commission, 
Introduction  Licensing  Practices 
and  Procedures.  A  80-hour  CQurse 
ending  in  September.  1979. 
U.S.  Nuclear  Regulatory  Commission, 
Transportation  of  Radioactive 
Materials.  A  40-hour  course  ending 
in  November  18, 1984. 
U.S.  Nuclear  Regulatory  Commission, 
License  Inspection  Procedures.  A 
40-hour  course  ending  in  June  18. 
1985. 
U.S.  Environmental  Protection 
Agency,  Reducing  Radon  in 
Structures.  A  24-hour  course  ending 
in  March  1989. 
Blaine  N.  Howard— B.S.  Math  and 
Physics,  Rides  College.  M.S. 
Radiological  Health,  New  York 
University.  M.S.  Physics  and  Math, 
Brigham  Young  University. 
Bureau  of  Radiological  Health, 
Medical  X'Ray  Protection.  Held 
October  30-November  10, 1972, 
U.S.  Nuclear  Regulatory  Commission. 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  held  in  1978. 
National  Legislative  Conference, 
States  Role  in  Radioactive  Material 
Management  Held  December  9-11, 
1974. 
VS.  Environmental  Protection 
Agency,  Drinking  Water 
Regulations  and  Radioanalytical 
Workshop.  Held  January  10-12. 
1978. 
X-Ray  Workshop,  Richfield.  Utah. 

March  14-15. 1979 
Actinides  in  Man  andAnimah 


Workshop,  Snowbird.  Utah. 
October  15-17. 1979. 

U.S.  Nuclear  Regulatory  Commission, 
Medical  Uses  of  Radionuclides.  A 
40-hour  course  ending  September 
12.1980. 

NWTS  Annual  Information  Meeting, 
Columbus,  Ohio.  December  8-10. 
1980. 

Waste  Management  1981 — American 
Nuclear  Society.  Tucson,  Arizona. 
February  23-27, 1981. 

U.S.  Nuclear  Regulatory  Commission. 
Introduction  Licensing  Practices 
and  Procedures.  A  80-hour  course 
ending  in  September  1982. 

U.S.  Nuclear  Regulatory  Commission. 
Inspection  Procedures.  A  40-hour 
course  ending  in  July  30, 1982. 

U.S.  Nuclear  Regulatory  Commission, 
Radon  Monitoring.  A  40-hour  course 
ending  in  November  1982. 

Conference  of  Radiation  control 
Program  Directors,  Radiation 
Instruments.  A  24-hour  course 
ending  September  1983. 

U.S.  Nuclear  Regulatory  Commission, 
Gas  and  Oil  Well  Logging.  A  40- 
hour  course  ending  in  November 
1988. 

U.S.  Nuclear  Regulatory  Commission. 
Safety  Aspects  of  Industrial 
Radiography.  A  40-hour  course 
ending  September  1989. 
John  D.  Hultauist— B.S.  Environmental 
Science/Biology,  University  of 
Tennessee. 

U.S.  Environmental  Protection 
Agency,  Basic  Risk  and  Decision 
Making.  A  16-hour  course  ending  in 
March  1988. 

Utah  Division  of  Comprehensive 
Emergency  Management, 
Fundamental  Course  fw 
Radiological  Monitors.  An  8-hour 
course  ending  March  1989. 

U.S.  Environmental  Protection 
Agency.  Reducing  Radon  in 
Structures.  A  24-hour  course  ending 
in  March  1989. 

U.S.  Environmental  Protection 
Agency,  RCRA  Ground  Water 
Monitoring.  A  24-hour  course 
ending  in  April  1989. 
Oak  Ridge  Associated  Universities, 
Health  Physics  and  Radiation 
Protection.  A  5-week  course  ending 
August  1989. 
U.S.  Department  of  Energy,  First 
Responders  WIPP  Training.  An  8- 
hour  course  ending  August  1989. 
U.S.  Environmental  Protection 
Agency,  Hazardous  Material 
Response  for  First  Responders.  A 
40-hour  course  ending  in  September 
1989. 
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Craig  W.  /ones— B.S.  Biology.  M.S.P.H. 
(Industrial  Hygiene),  University  of 
Utah. 

U.S.  Nuclear  Regulatory  Commission. 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  ending  August  8, 1980. 

Department  of  Health  and  Human 
Services,  Radiopharmaceutical 
Quality  Assurance.  A  16-hQur 
course  ending  November  1984. 

U.S.  Nuclear  Regulatory  Commission, 
Inspection  Procedures.  A  40-hour 
course  ending  m  February  1985. 

U.S.  Environmental  Protection 
Agency.  Air  Surveillance  for 
Hazardous  Materials.  A  40-hour 
course  ending  in  April  1985. 

U.S.  Nuclear  Regulatory  Commission, 
Medical  Uses  of  Radionuclides.  A 
40-hour  course  ending  June  1985. 

Oak  Ridge  Associated  Universities, 
Health  Physics  and  Radiation 
Protection.  A  5- week  course  ending 
August  1985. 

U.S.  Nuclear  Regulatory  Commission, 
Introduction  Licensing  Practices 
and  Procedures.  A  40-hour  course 
ending  in  September  1985. 

U.S.  Nuclear  Regulatory  Commission, 
Radiation  Protection  Engineering.  A 
40-hour  course  ending  in  November 
1986. 

U.S.  Nuclear  Regulatory  Commission. 
Gas  and  Oil  Well  Logging.  A  40- 
hour  course  ending  in  November 
1987. 

U.S.  Nuclear  Regulatory  Conunission, 
Transportation  of  Radioactive 
Materials.  A  40-hour  course  ending 
in  August  1988. 
Raymond  G.  Nelson — Completed  2 
years  towards  B.S.  in  Geophysics, 
University  of  Utah. 

U.S.  Environmental  Protection 
Agency,  Basic  Risk  and  Decision 
Making.  A  18-hour  course  ending  in 
September  1988. 

Utah  Division  of  Comprehensive 
Emergency  Management, 
Fundamental  Course  for 
Radiological  Monitors.  An  8-hour 
course  ending  March  1989. 

U.S.  Environmental  Protection 
Agency,  Reducing  Radon  in 
Structures.  A  24-hour  course  ending 
in  March  1989. 

U.S.  Environmental  Protection 
Agency,  RCRA  Ground  Water 
Monitoring.  A  24-hour  course 
ending  in  April  1989. 

U.S.  Nuclear  Regulatory  Commission, 
Inspection  Procedures.  A  40-hour 
course  ending  In  June  1989. 

U.S.  Nuclear  Regulatory  Commission, 
Transportation  of  Radioactive 
Materials.  A  40-hour  course  ending 
in  August  1989. 
U.S.  Department  of  Energy,  First 


Responders  WIPP  Training.  An  8- 
hour  course  ending  in  August  1989. 
U.S.  Environmental  Protection 
Agency,  Hazardous  Material 
Response  for  First  Responders.  A 
40-hour  course  ending  in  September 
1989. 
Reference:  Utah  Program  Statement, 
section  n.D  "Low-Level  Radioactive 
Waste  Management,"  section  IV 
"Staffing,  Supervision,  and  Equipment 
for  a  Low-Level  Waste  Program,"  and 
Appendix  E. 

Administration 

27.  Coverage,  Amendments,  Reciprocity 

The  proposed  amendment  to  the  Utah 
agreement  provides  for  the  assumption 
of  regulatory  authority  over  land 
disposal  of  source,  byproduct  and 
special  nuclear  material  received  h-om 
other  persons. 

Reference:  Proposed  Amendment  to 
Agreement,  section  L 

III.  Staff  Conclusion 

Section  274d  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  states: 

The  Commission  shall  enter  into  an 
agreement  under  subsection  b  of  this  sectioon 
with  any  State  if — 

(1)  The  Governor  of  that  Slate  certifies  that 
the  State  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
public  health  and  safety  with  respect  to  the 
materials  wthin  the  State  covered  by  the 
proposed  agreement,  and  that  the  State 
desires  to  assume  regulatory  responsibility 
for  such  materials;  and 

(2)  the  Commisson  finds  that  the  State 
program  is  in  accordance  with  the 
requirements  of  subsection  o.  and  in  all  other 
respects  compatible  with  the  Commission's 
program  for  the  regulation  of  such  materials, 
and  that  the  State  program  is  adequate  to 
protect  the  public  health  and  safety  with 
rspect  tot  he  materials  covered  by  the 
proposed  agreement. 

The  staff  has  concluded  that  the  State 
of  Utah  meets  the  requirements  of 
section  274  of  the  Act.  The  State's 
statutes,  regulations,  personnel, 
licensing,  inspection  and  administrative 
procedures  are  compatible  with  those  of 
the  Commission  and  adequate  to  protect 
the  public  health  and  safety  with  respect 
to  the  materials  covereds  by  the 
proposed  amendment  to  the  Utah 
agreement.  Since  the  State  is  not  seeking 
authority  over  uranium  milling  activities, 
subsection  O.  is  not  applicable  to  the 
proposed  amendment  to  the  Utah 
amended  agreement. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  November  1989. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 
Caritoo  Kammerer. 

Director.  State,  Local  and  Indian  Tribe 
Programs,  Office  of  Governmental  and  Public 
Affairs. 

Appendix  A 

Amendment  to  Agreement  Between  the 
United  States  Nuclear  Regulatory 
Commission  and  the  State  of  Utah  for 
Discontinuance  of  Certain  Commissioa 
Rejjulatory  Authority  and  Responsibility 
Witliin  the  SUte  Pursuant  to  Section  274  of 
th«  Atomic  Energy  Act  of  1954.  at  Amended 

Whereas,  the  United  States  Nuclear 
Regulatory  Commission  (hereinafter  referred 
to  as  the  Commission)  entered  into  an 
Agreement  (hereinafter  referred  to  as  the 
Agreement  of  March  29, 1984)  with  the  State 
of  Utah  under  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (hereinafter 
referred  to  as  the  Act),  which  Ay^ement 
became  effective  on  April  1. 1984,  and 
provided  for  discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the  State 
under  Chapters  6,  7,  and  8  and  Section  161  of 
the  Act  with  respect  to  byproduct  materials 
as  defined  in  section  lle.(l)  of  the  Act.  source 
materials,  and  special  nuclear  materials  in 
quantitites  not  sufficient  to  form  a  critical 
mass;  and 

Whereas,  the  Governor  of  the  State  of  Utah 
is  authorized  under  Utah  Code  Annotated  26- 
1-29  to  enter  into  this  amendment  to  the 
Agreement  of  March  29, 1984,  l>etween  the 
Commission  and  the  State  of  Utah;  and 

Whereas,  The  Governor  of  the  State  of 
Utah  has  requested  this  amendment  in 
accordance  with  section  274  of  the  Act  by 
certifying  on  (date  to  be  inserted)  that  the 
State  of  Utah  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
public  health  and  safety  with  respect  to  the 
land  disposal  within  the  State  of  source, 
byproduct  and  special  nuclear  material 
received  from  other  persons  and  that  the 
State  desires  to  assume  regulatory 
responsibility  for  such  materials;  and 

Whereas,  The  Commission  found  on  (date 
to  be  inserted),  that  the  program  for 
regulation  of  materials  covered  by  the 
amendment  is  in  accordance  with  the 
requirements  of  the  Act  and  in  all  other 
respects  compatible  with  the  Commission's 
program  for  the  regulation  of  such  materials 
and  is  adequate  to  protect  pubUc  health  and 
safety;  and 

Whereas.  The  State  and  the  Commission 
recognize  the  desirability  and  importance  of 
cooperation  between  the  Commission  and  the 
State  in  the  formulation  of  standards  for 
protection  against  hazards  of  radiation  and  in 
assuring  that  the  State  and  Commission 
programs  for  protection  against  hazards  of 
radiation  will  tie  coordinated  and  compatible; 
and 

Whereas,  this  amendment  to  the 
Agreement  of  March  29. 1989,  is  entered  into 
pursuant  to  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Now,  therefore,  it  is  hereby  agreed 
between  the  Commission  and  the  Governor 
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of  the  State,  acting  on  behalf  of  the  State,  as 
follows: 

Section  1.  Article  I  of  the  Agreement  of 
March  29, 1984,  is  amended  by  deleting  "and" 
at  the  end  of  paragraph  B.,  by  adding  ";and," 
after  the  words  "critical  mass"  in  paragraph 
C  and  by  inserting  the  following  new 
paragraph  immediately  after  paragraph  C: 

D.  The  land  disposal  of  source,  byproduct 
and  special  nuclear  material  received  from 
other  persons. 

Section  2.  Article  II  of  the  Agreement  of 
March  29, 1984,  is  amended  by  deleting 
paragraph  E.  and  by  redesignating  paragraph 
F.  as  paragraph  E. 

This  amendment  shall  l>ecome  effective  on 
(date  to  be  inserted),  and  shall  remain  in 
effect  unless  end  until  such  time  as  it  is 
terminated  pursuant  to  Article  VIII  of  the 
Agreement  of  March  29. 1984. 

Done  at  Salt  Lake  City,  Utah,  in  triplicate, 
this day  of ,  1989. 

For  the  United  States  Nuclear  Regulatory 
Commissioa 
Kenneth  M.  Carr, 
Chairman 

For  the  State  of  Utah. 

V 

Norman  H.  Bangerter, 

Governor 

(FR  Doc.  89-2695  Filed  11-14-89;  8:45  am] 

BtUMQ  CODE  rSM-01-« 


Commonwealth  Edison.  Co.;  Issuance 
of  Amendment  To  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  108  to 
Provisional  Operating  License  No.  DPR- 
19  and  Amendment  No.  103  Operating 
License  No.  DPR-25  issued  to  the 
Commonwealth  Edison  Company,  (the 
licensee),  for  operation  of  the  Dresden 
Nuclear  Power  Station,  Units  2  and  3 
located  in  Grundy  County,  Illinois. 

These  amendments  correct  the 
discrepancy  between  the  Technical 
Specification  Table  3.2.2  value  for  the 
4ICV  emergency  bus  imdervoltage  trip 
(3092V)  and  the  current  trip  value 
(2930V),  and  includes  administrative 
changes  which  add  clarity  and 
conciseness  to  the  Technical 
Specifications. 

The  parts  of  application  for  the 
amendment  approved  by  the 
Commission  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  to  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  A  Notice  of  Denial  has 
been  issued  for  those  parts  of  the 
application  denied.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  chapter  I, 
which  are  set  forth  in  the  licensee's 
amendment. 


Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  3, 1988  (53  FR  15755).  No  request  for 
a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  and 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  this 
action  and  has  determined  not  to 
prepare  an  Environmental  Impact 
Statement.  Based  upon  the 
Envirormiental  Assessment  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  March  28, 1988.  (2) 
Amendment  No.  108  to  License  No. 
DPR-19,  and  (3)  Amendment  No.  103  to 
DPR-25,  and  (4)  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW.,  Washington,  DC; 
and  at  Morris  Public  Library,  604  Liberty 
Street.  Morris.  Ilhnois  60450.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  2055,  Attention:  Director,  Division  of 
Reactor  Projects. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 
Byion  L.  Siegel. 

Project  Manager  Project  Directorate  III-2 
Division  of  Reactor  Projects — ///.  IV,  V,  and 
Special  Projects. 

(FR  Doc.  89-27914  Filed  11-28-89;  8:45  am] 
MLLma  CODE  79M>-01-M 


[Docket  Not.  50-237, 50-249] 

Commonwealth  Edison  Co.  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3,  Denial  of  Amendment  To  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied,  in  part  a  request  by 
Commonwealth  Edison  Company,  an 
amendment  to  P*rovisional  Operating 
License  No.  DPR-19,  and  Facility 
Operating  License  No.  DPR-25  issued  to 
the  licensee  for  operation  of  the  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3.  located  in  Grundy  Coimty,  Illinois. 
Notice  of  consideration  of  issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  May  3, 1988  (53  FR 
15755). 


The  purpose  of  the  licensee's 
amendment  request  was  to  correct  the 
discrepancy  between  the  Technical 
Specification  Table  3.2.2  value  for  4ICV 
emergency  bus  undervoltage  trip  (3092V) 
and  the  current  trip  valve  (2930V)  and 
include  administrative  changes  which 
add  clarity  and  conciseness  to  the 
Technical  Specifications  (TS). 

The  staff  has  denied  the  proposal  to 
delete  "Permissive  for  Starting  ECCS 
umps"  under  the  Remark  Column  of 
Table  3.2.2  for  the  4KV  loss  of  voltage 
relays  because  these  relays  do  provide  a 
permissive  function  which  should  be 
encompassed  by  the  TS.  The  staff  has 
also  denied  the  proposal  to  add  a  new 
note  6  to  Table  3.2.2  to  encompass  new 
limiting  conditions  for  operation  (LCO) 
for  the  4KV  loss  of  voltage  and  degraded 
voltages  instrumentation  channels 
(relays).  Our  concern  was  that  if  either 
of  the  two  relays  in  the  2-out-of-2  loss  of 
voltage  and  2-out-of-2  degraded  voltages 
trip  logic  is  found  inoperable,  the  new 
LCO  would  allow  plant  operation  to 
continue  for  7  days  with  no  clear 
indication  as  to  the  status  (tripped/non- 
tripped)  into  which  the  logic  or  relays 
would  be  placed.  The  other  provisions 
of  the  amendment  pertaining  to  section 
3/4.2  have  been  approved  by 
Amendment  Nos.  108  and  103  dated 
November  21, 1989. 

Notice  of  Issuance  of  that  amendment 
will  be  pubhshed  in  the  Commission's 
biweekly  Federal  Register  notice. 

The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed  TS 
change  by  the  letter  transmitting 
Amendment  Nos.  108  and  103. 

By  December  29, 1989,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above  and  any 
persons  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
•  sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Michael  I.  Miller,  Sidley  and 
Austin,  One  First  National  Plaza, 
Chicago,  Illinois  60603.  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  28, 1988  (2)  the 
Commission's  letter  to  the  licensee 
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dated  November  21, 1969,  and  (3]  the 
Commission's  Safety  Evaluation  dated 
November  21, 1989,  issued  with 
Amendment  Nos.  108  and  103  to  DPR-19 
and  DPR-25  respectively. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  2120  L  Street, 
Washington.  DC  20555  and  at  Morris 
Public  library,  804  Liberty  Street, 
Mcrris,  Illinois  60450.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Document  Control 
Desk. 

Dated  at  Rockvine.  Maryland  this  2l8t  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 

Byron  SMgfli. 

Project  Manager,  Project  Directorate  IlJ-2. 

Division  of  Reactor  Projects  III,  IV,  Vand 

Special  Projects.  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  89-27915  Filed  ll-28-«0:  6:45  am] 

SajJNQ  COM  7IMM1-M 

[Docket  Nos.  SO-381  and  50-3921 

Souttiem  CaHfomla  Edison  Co.,  «t  al; 
Facility  Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  80  to  Facility  Operating 
License  No.  NPF-10  and  Amendment 
No.  68  to  Facility  Operating  License  No. 
NIT-15.  issued  to  Southern  California 
Edison  Company,  San  Diego  Gas  and 
Electric  Company,  The  City  of  Riverside, 
California  and  tha  City  of  Anaheim. 
California  (the  licensees),  which  revised 
the  Technical  Specifications  for 
operation  of  the  San  Onofre  Nuclear 
Generating  Station,  Unit*  2  and  3, 
located  in  San  Diego  County,  California. 

The  amendments  were  effective  as  of 
the  date  of  issuance. 

These  amendments  revise  the 
following  items  in  the  Technical 
Specifications. 

3/4.3.1  "Reactor  Protective  Instrumentation" 
3/4.3.2  "Engineered  Safely  Feature  Actuation 

System  Instrumentation" 
3/4.1.3.3  "Position  Indicator  Channel- 
Shutdown" 

Specifically  in  each  case,  the 
associated  surveillance  interval  has 
been  changed  from  18  months  to  each 
refueling  interval,  which  is  defined  as 
every  24  months.  The  initial  Federal 
Regtetar  notices  did  not  specifically 
define  the  refueling  interval;  however, 
the  24-month  period  is  the  generally 


accepted  fuel  cycle  and  does  not  affect 
the  initial  notices. 

The  application  for  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
fmdings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
chapter  I.  which  are  set  forth  in  the 
license  amendments. 

Notices  of  Consideration  of  Issuance 
of  Amendmoits  and  Opportimity  for 
Hearing  in  connection  with  this  action 
were  published  in  the  Federal  Register 
on  February  24, 1989  (54  FR  8032.  8036 
and  8037).  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  these  notices. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  that  an 
environmental  impact  statement  will  not 
be  prepared  and  that  issuance  of  the 
amendments  wiU  have  no  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments  dated  April  26, 1988  (PCN- 
248),  April  26, 1986  (PCN-251)  and 
December  19, 1988  (PCN-282).  (2) 
Amendment  No.  80  to  License  No.  NPF- 
10  and  Amendment  No.  66  to  License 
No.  NPF-15,  (3)  the  Commission's 
related  Safety  Evaluation  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC 
20555,  and  the  General  Library. 
University  of  California.  P.O.  Box  19557, 
Irvine,  California  92713.  A  copy  of  items 
(2),  (3)  and  (4)  may  be  obtained  upon 
request  adth^ssed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  III.  IV.  V  and  Special 
Projects. 

Dated  at  Rockville,  Maryland  this  2l8t  day 
of  November.  1969. 
For  the  Nuclear  Regulatoiy  Commiasioo. 

Lawrence  E.  Kdujko. 

Project  Manager,  Project  Directorate. 
Division  of  Reactor  Projects  III,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  80-27916  Filed  11-26-80: 6:45  amj 


OFFICE  OF  THE  UN1TE0  STATES 
TRADE  REPRESENTATIVE 

(Docket  Na  301-«9J 

Determinatione  Under  saction  304  of 
the  Trade  Act  of  1974,  MMMndsd, 
ReQ'"^'^'''^  Jepanoee  Ouvw  iNiwnl 
Procurement  Policies  Affocting 
Architectural,  Engineering  and 
Construction  Services,  and  Related 
Consulting  Services 

agency:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice  of  determinations  under 
section  304  of  the  Trade  Act  of  1974  (the 
'Trade  Act"),  as  amended,  19  U.S.C. 
2414. 

SUMMARY:  On  November  21, 1988.  the 
USTR  determined,  pursuant  to  section 
304(a)(1)(A)  of  the  Trade  Act,  that 
certain  acts,  pohcies  and  practices  of 
the  Government  of  Japan  with  respect  to 
the  procurement  of  architecttiral, 
engineering  and  construction  services 
and  related  consulting  services  by  the 
Japanese  Government  are  imreasonable 
and  burden  or  restrict  U.S.  commerce. 
The  USTR  further  determined,  pursuant 
to  section  304(a)(1)(B)  of  the  Trade  Act, 
that  no  responsive  action  tmder  section 
301  of  the  Act  is  appropriate  at  this  time 
in  light  of  certain  commitments  made  by 
the  Government  of  Japan.  The  USTR 
will  monitor  Japan's  implementation  of 
these  commitments  pursuant  to  section 
306  of  the  Trade  Act,  and  will  seek  a 
satisfactory  resolution  of  all  remaining 
concerns  in  ongoing  bilateral 
negotiations,  beginning  January  19, 1990. 
and  including  a  full  review  in  May  1990 
of  the  "Major  Projects  Arrangements" 
concluded  by  tfie  United  States  and 
Japan  in  1988.  If  Japan's  implementation 
of  its  undertakings  or  progress  in 
ongoing  negotiations  is  unsatisfactory, 
the  USTR  shall  consider  at  that  time 
what  further  action  may  be  appropriate 
under  section  301  of  the  Trade  Act. 

EFFEC11VI  date:  November  21. 1989. 
FOR  FURTHER  MPORMATION  CONTACT: 

Bonnie  Richardson,  Special  Assistant 
for  Services,  (202)  395-7271.  Office  of  the 
U.S.  Trade  Representative,  600 17th 
Street.  NW.,  Washington,  DC  20506. 

SUPPLEMENTARY  MFORMATION:  On 

November  21, 1988,  pursuant  to  section 
1305  of  the  Onmibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L  No. 
100-418. 102  Stat.  1182),  the  United 
States  Trade  Representative  initiated  an 
investigation  under  section  302  of  the 
Trade  Act  of  1974.  as  amended, 


regarding  those  acts,  policies  and 
practices  of  the  Government  of  Japan, 
and  of  entities  owned,  financed,  or 
otheriwse  controlled  by  the  Government 
of  Japan,  that  are  barriers  in  Japan  to 
the  offering  or  performance  in  Japan  by 
United  States  persons  of  architectiu-al, 
engineering,  and  construction  services, 
and  related  consulting  services. 

By  Federal  Register  notice  dated 
November  28, 1988  (53  FR  47897).  USTR 
invited  written  public  comment  on  these 
barriers.  In  addition,  on  March  13, 1989, 
USTR  held  a  public  hearing  on  the 
Japanese  government  practices  at  issue 
(54  FR  6349),  and  heard  testimony  on 
practices  which  interested  persons 
considered  are  unreasonable  and  a 
burden  or  restriction  on  U.S.  commerce. 
Following  the  hearing,  the  United  States 
held  consultations  with  the  Government 
of  Japan  on  this  matter. 

Section  304  of  the  Trade  Act  required 
the  USTR  in  this  case  to  determine  by 
November  21, 1989,  whether  the 
Japanese  practices  are  unreasonable 
and  burden  or  restrict  U.S.  conunerce, 
and  if  so.  what  action,  if  any,  to  take 
under  section  301  in  response.  On 
November  1. 1989  (54  FR  46181),  USTR 
requested  further  comment,  particularly 
with  respect  to  the  determinations 
required  under  section  304. 

Detemiinations 

On  November  21, 1989,  the  United 
States  Trade  Representative  (USTR) 
determined  pursuant  to  section 
304(a)(1)(A)  of  the  Trade  Act  of  1974,  as 
amended  ("the  Trade  Act"),  that  certain 
acts,  policies  and  practices  of  the 
Government  of  Japan  with  respect  to  the 
procurement  of  architectural, 
engineering  and  construction  services 
and  related  consulting  services  by  the 
Japanese  Government  are  unreasonable 
and  burden  or  restrict  U.S.  commerce. 

The  USTR  further  determined, 
pursuant  to  section  304(a)(1)(B)  of  the 
Trade  Act  that  no  responsive  action 
under  section  301  of  the  Act  is 
appropriate  at  this  time  in  light  of  (a) 
written  commitments  made  by  the 
Government  of  Japan  regarding  actions 
the  Government  of  Japan  intends  to  take 
to  improve  access  for  U.S.  firms  to  its 
market,  and  (b)  written  commitments 
made  by  the  Government  of  Japan  to 
ongoing  bilateral  consultations  on  all 
unresolved  matters  regarding  access  to 
the  construction  market,  including 
consultations  scheduled  for  spring  1990 
in  the  context  of  a  review  of  the  Major 
Projects  Arrangements  concluded  by  the 
Governments  of  Japan  and  the  United 
States  in  May  1988. 

Reasons  for  Determinations 

The  USTR  gave  the  following  reasons 


for  her  determinations  under  section  304 

of  the  Trade  Act: 

(1)  Japanese  Acts.  Policies  and  Practices 

On  the  basis  of  an  investigation 
pursuant  to  section  302  of  the  Trade  Act 
of  1974,  as  amended,  and  on 
consultations  with  the  Government  of 
Japan  and  the  affected  U.S.  industry,  the 
USTR  found  it  unreasonable,  and  a 
burden  or  restriction  on  U.S.  commerce, 
that  the  Government  of  Japan 
implements  procurement  policies  in  the 
construction  sector  in  a  way  that  limits 
competition  and  facilitates  collusive 
bidding  practices  ("dango"),  including 
inadequate  use  of  administrative 
measures  restricting  collusive  bidding 
activities,  and  operation  of  the 
designated  bidder  system.  More 
specifically: 

•  Japan'a  administrative  measures 
restricting  collusive  bidding  ("dango") 
are  ineffective  to  deter  collusive 
activities.  Ministries  have  consistently 
imposed  the  minimum  penalties 
prescribed  by  their  regulations  to 
suspend  from  bidding  firms  found  to 
have  engaged  in  collusive  activities.  In 
two  recent  cases,  the  funding  ministries 
suspended  the  guilty  firms  from  bidding 
from  only  one  month  and  only  in  the 
region  where  the  collusion  occurred. 

•  The  Government  of  Japan  also 
implements  the  designated  bidder 
system  in  a  way  which  limits 
competition.  This  system  operates  to 
limit  the  number  of  firms  that  can  bid, 
thereby  further  limiting  the  opp>ortunitie8 
for  U.S.  firms.  The  decision  to  designate 
bidders  also  depends  on  vague  and 
subjective  criteria. 

bi  addition,  the  USTR  found  it 
unreasonable,  and  a  burden  or 
restriction  on  U.S.  commerce,  that  the 
Government  of  Japan  uses  open  bidding 
procedures  only  in  the  14  construction 
projects  covered  by  the  Major  I^rojects 
Arrangements  concluded  by  the  United 
States  and  Japan  in  May  1988.  More 
specifically: 

•  Foreign  firms  are  excluded  from 
bidding  on  public  projects  outside  the 
Major  Projects  Arrangements,  unless 
they  have  had  prior  experience  on  other 
Japanese  construction  projects.  Such 
experience  currently  can  be  gained  only 
from  projects  subject  to  the  Major 
Projects  Arrangements— or  from  private 
sector  projects,  in  which  foreign  firms 
have  had  limited  success. 

•  The  Government  of  Japan 
discriminates  against  non-Japanese 
firms  by  providing  information  to  them 
less  promptly  and  fully  than  it  does  to 
Japanese  firms  on  projects  not  covered 
by  the  Major  Projects  Arrangements. 

(2)  U.S.  Action 
The  USTR's  determination  that  no 


responsive  action  under  section  301  of 
the  Trade  Act  is  appropriate  at  this  time 
takes  into  account  several  commitments 
made  by  the  Government  of  Japan.  In 
consultations  with  the  Government  of 
Japan  on  November  8-9, 1989,  Japanese 
Government  officials  gave  the  United 
States  written  commitments,  amplified 
by  the  USTR's  subsequent  discussions 
with  Japanese  Government  officials  in 
Tokyo  and  by  a  letter  dated  November 
17, 1989,  from  the  Minister  of 
Construction,  regarding  actions  the 
Government  of  Japan  intends  to  take 
immediately  to  improve  access  for  U.S. 
firms  to  its  market.  The  Government  of 
Japan  also  committed  in  the  November 
17  letter,  and  again  subsequent  thereto, 
to  ongoing  bilateral  consultations  on  all 
unresolved  matters  regarding  access  to 
the  construction  market,  including  those 
scheduled  for  spring  1990  in  the  context 
of  a  review  of  the  Major  Projects 
Arrangements  concluded  by  the 
Governments  of  Japan  and  the  United 
States  in  May  198& 
More  specifically: 

•  With  regard  to  deterrence  of 
collusive  activities,  the  Government  of 
Japan  stated  its  intention  to  undertake 
two  new  administrative  measures  to 
deter  collusive  activities.  It  plans  to 
provide  at  two  stages  in  the  bidding 
process  a  statement  of  the  legal 
prohibitions  against  collusive  activities. 
Conunissioning  entities  will  require  each 
bidder  to  submit,  at  the  time  that  he 
submits  a  bid,  a  signed  and  sealed 
document  that  states  compliance  with 
the  bidding  instructions. 

•  With  regard  to  the  designated 
bidder  system,  the  Government  of  Japan 
agreed  to  provide  greater  detail  about 
the  nature  of  the  specific  projects  being 
tendered,  which  should  enable  potential 
bidders  to  assess  more  accurately 
whether  there  is  a  reasonable  likelihood 
that  the  company  has  the  teclmical 
capabilities  required  for  designation. 

•  With  regard  to  requirements  to  form 
consortia  or  joint  ventures  In  order  to 
bid,  the  Government  of  Japan  agreed 
that  commissioning  entities  will  refrain 
from  determining  the  share  of  any 
company  in  a  joint  venture  or  the 
segment  of  the  project  that  a  company 
will  undertake. 

•  With  regard  to  architectural  design, 
the  Government  of  Japan  stated  that  the 
design  of  the  two  addiitional  elements  of 
the  Kansai  International  Airport  will  be 
open  to  non-discriminatory  competition: 
the  airline  terminal  aimex.  and  the  cargo 
terminal  building.  After  the  procuring 
agencies  for  the  Haneda  Aiiport 
Terminal  Construction  phase  III),  the 
Hiroshima  Airport  Terminal 
Construction,  and  the  New  Kitakyushu 
Airport  Terminal  Construction  are 
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detennioed.  the  Govemment  of  Japan 
will  encourage  those  procuring  agenciei 
to  follow  non-discriminatory 
conipetitive  procedures.  For  all  other 
projects  under  the  Major  Projects 
Arrangements,  the  decision  to  contract 
for  the  design  will  be  announced  in  the 
annual  plans  of  the  commissioning 
authority. 

•  WiUi  regard  to  sub-contracting  of 
goods  and  services,  the  procuring 
entities  will  publish  a  notice  of  the 
intention  to  procure  all  major  goods  aiul 
services  (whether  procured  directly  or 
indirectly)  at  the  same  time  they 
aimounce  the  major  project  and  will 
provide  additional  information  on  those 
goods  and  services  during  the 
explanation  meeting.  The  Govemment 
of  Japan  also  stated  that  conunissioning 
entities  will  encourage  contractors  to 
provide  explanations  to  a  potential 
supplier  who  requests  an  explanation. 
Furthermore,  the  Govemment  of  Japan 
will  allow  the  potential  suppliers 
recourse  to  the  complaints  mechanism 
under  the  Major  Projects  Arrangements, 
if  the  supplier  fails  to  win  the  contract 
or  subcontract  and  does  not  obtain  a 
satisfactory  explanation  from  the 
general  contractor  or  subcontractor. 

The  United  States  will  monitor 
Japan's  implementation  of  these  market- 
opening  actions  pursuant  to  section  306 
of  the  Trade  Act,  and  will  seek  a 
satisfactory  resolution  of  all  remaining 
concerns  in  ongoing  bilateral 
negotiations,  beginning  January  19, 1990 
and  including  a  full  review  of  the  Major 
Projects  Arrangements  in  May  1990.  If 
Japan's  implementation  of  its 
imdertakings  or  our  progress  in  ongoing 
negotiations  is  unsatisfactory,  the  USTR 
shall  consider  at  that  time  what  further 
action  may  be  appropriate  tmder  section 
301  of  the  Trade  Act. 

The  USTR's  determination  also  takes 
into  account  the  fact  that  the  value  of 
U.S.  architectural,  engineering  and 
construction  contracts  in  the  Japanese 
market  has  reached  about  $85  million 
and  has  been  growing.  The  USTR  will 
continue  to  monitor  this  progress  and 
expects  U.S.  firms  to  be  more  successful 
as  Japan  implements  its  assurances  to 
continue  its  market-opening  efforts. 
A.  lane  Braifiey. 

Chairman,  Section  301  Committee. 
[FR  Doc.  80-27918  Filed  11-28-69: 8:45  am] 
MLuna  cooc  me-01-ii 


PWDSPFtmVE  PAYMENT 
A3S&5SMCNT  COMMtSSIOM 

Meetirtg 

Notice  is  hereby  given  of  the  meetings 
of  the  ProspectiTe  Payment  Assessment 


Commission  on  Tuesday  and 
Wednesday.  December  12  and  13, 1969 
at  the  Madison  Hotel.  15th  ft  M  Streets 
NW..  Washington.  DC. 

The  Subcommittee  on  Diagnostic  and 
Therapeutic  Practices  will  be  meeting  in 
Drawing  Rooms  I  and  II.  second  floor  at 
9  o'clock.  December  12. 1989.  The 
Subcommittee  on  Hospital  Productivity 
and  Cost-Effectiveness  will  convene  its 
meeting  at  9  o'clock,  December  12, 1989 
in  Executive  Chambers  1,  2  and  3. 

The  Full  Commission  will  convene  at 
1:30  o'clock  p.m.  on  December  12. 1989. 
in  Executive  Chambers  1,  2  and  3,  on  the 
second  flo<M-.  The  Full  Commission  will 
meet  again  on  Wednesday.  December 
13, 1989,  at  9:00  ajn.  in  the  same  room. 

All  meetings  are  open  to  the  Public. 
Donald  A  Youny. 
Executive  Directot. 

[FR  Doc.  89-27569  Filed  11-28-89:  8:45  am] 
BILUNQ  coot  6S10-eW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l.  Na  34-27455;  File  No.  SR-AMEX-63- 
271 

Self-Regulatory  Organizations; 
American  Stock  Exctiange,  Inc^  Order 
Approving  Proposed  Rule  Change 
Relating  to  Equity  Specialist 
Performance,  Allocation  and 
Reallocation  Procedures 

L  Introduction 

On  October  23. 1983.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Conunission 
pursuant  to  Section  19(b]  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,* 
copies  of  a  proposed  rule  change  to 
adopt  the  Exchange's  eqiuties  specialist 
performance,  allocation  and  reallocation 
procedures,  including  revisions  to  its 
specialist  unit  evaluation 
questionnaire.'  No  conunents  were 


'15U.&C.78«[bK1). 

•  17  CFR  240.19t>-*  (l«e) 

•  The  proposal  was  noticed  in  Sccuiitiw 
Exchange  Acl  RsUsm  Na  Z03S3.  November  4. 1983, 
4S  FR  51902.  Th«  Amex  mibniinad  Amendment  No.  1 
to  the  proposal  on  April  23. 1964:  iiowever,  due  to  a 
number  of  concerns  raised  by  the  amendment  the 
CmmniMion  determined  not  to  pvbiiah  tiw 
ameodmeat  for  notice  and  oomoMnt.  bat  rather 
lequested  the  Amex  to  provide  additioaal 
amendments  to  the  fUing  that  tvouid  addreM  the 
Commission's  concerns.  In  respoaae,  Aaex 
•ubmitied  Amendment  No.  2  to  tiw  flUng  on 
Febraary  7,  I9a5.  AnaMknant  No.  8  to  ^  filing  was 
■ubmittad  oo  May  30. 1906  rsalaling  Aaex's 
"issuer's  choice"  program  that  pamMa  iaatten  to 
determine  which  Asiex  specialist  wiO  be  allocated 
its  stock  under  certain  drcomstancaa.  See  Secortties 
Exchange  Act  Release  No.  22312,  August  12.  ISSS,  SO 
FR  33139  and  note  IS  infra  discussing  Amex's  Issuer 


received  in  connection  with  the 
proposaL 

Under  Amex  Rule  170,  if  the  Exchange 
determines  diat  a  specialist 
substantially  or  continuously  fails  to 
engage  in  a  course  of  dealing  calculated 
to  assist  in  the  maintenance  of  fair  and 
orderly  markets  or  fails  to  meet  other 
performance  standards,  it  may  suspend 
or  revoke  the  specialist's  registration  in 
one  or  more  assigned  securities. 
Pursuant  to  the  ivle,  Amex  has  proposed 
procedures  for  the  evaluation  of 
specialist  performance  and  for  the 
allocation  and  reallocation  of  securities. 
The  procedtffes  are  designed  to 
measure,  among  other  things,  the  quality 
of  specialist  performance  utilizing 
certain  performance-based  criteria  and 
to  provide  an  incentive  for  quality 
performance  both  through  the 
Exchange's  allocation  process  and 
through  the  imposition  of  non- 
disciplinary  sanctions,  including  the 
reallocation  of  stocks  for  continued 
unsatisfactory  specialist  performance. 

II.  Descripdon  of  the  Proposal 

A.  Performance  Measurement  Criteria 

Amex's  Committee  on  Specialist  and 
Registered  Trader  Performance 
("Performance  Committee")  *  has  been 
delegated  authority  to  review  and 
evaluate  specialist  performance.  The 
Performance  Committee  assesses 
specialist  performance  utilizing  two 
evaluation  tools:  (1)  A  quarteriy 
specialist  imit  evaluation  questionnaire 
("questionnaire"),  which  elicits  the 
opinions  of  floor  brokers  regarding  the 
overall  performance  of  a  specialist,  and 
(2)  Performance  Committee  ratings, 
which  are  based  upon  a  review  of 
trading  data  and  evaluation  of  market 
making  performance  on  questionable 
trades  identified  by  Amex  staff  over  the 
course  of  an  evaluation  period.  In 
addition,  the  procedures  contain 
minimum  standards  of  acceptable 
specialist  performance.  Any  specialist 
whose  market  making  performance  falls 
below  the  designated  threshold  levels 
will  be  subject  to  a  variety  of  remedial 


choice  pragram.  Amendment  No.  4  to  the  filing 
revises  the  Exchange's  Specialist  Unit  Evaluation 
Questionnaire  and  was  submitted  on  March  17, 
198fi.  See  Sacaritias  Exchange  Ad  Release  No. 
25M2.  March  31. 1988.  SS  FR  11387.  AneRdment  Now 
5,  submitted  on  April  14,  isea  makes  soaae 
dah^ng  amendments  and  codiriee  Amex's  existing 
poKcy  on  the  Inabihty  of  a  specialist  and  its  fbm  to 
compete  for  new  allocations  when  the  specialist  la  a 
laanitwi  of  the  Allocations  Committee. 

*  The  Performance  Committee  is  appoinled  by 
Amex's  Board  of  Governors  ("Board")  and  is 
charged  with  evaluating  specialist  performance  as 
well  as  taking  appropnale  corrective  action  to 
Improve  the  quality  of  Amex  markets. 
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measures,  including  possible 
reallocation  of  their  specialty  8tock(s). 

1.  The  Specialist  Unit  Evaluation 
Questionnaire 

Under  its  specialist  evaluation 
procedures,  Amex  distributes  the 
questionnaire  on  a  quarterly  basis  to 
floor  brokers  and  registered  traders  who 
are  requested  to  evaluate  a  specialist's 
performance  based  upon  their  floor 
contact  with  the  unit.  Amendment  No.  4 
to  SR-Amex-83-27  substantially  revises 
the  questionnaire.*  Among  other  things, 
the  revisions  expand  from  4  to  26  the 
number  of  questions  contained  on  the 
questionnaire.  In  addition,  the  Exchange 
proposes  to  replace  the  existing 
numerical  grading  scale  with  a  new 
alphabetical  rating  scale.  Respondents 
will  grade  a  specialist  unit's 
performance  for  each  question  utilizing 
A,  F,  S,  O,  and  N,  where  A = Always, 
F=:  Frequently,  S= Satisfactory, 
0=  Occasionally,  N= Never.  The 
alphabetical  rating  is  translated  into  a 
numerical  rating  by  correlating  A  to  1.  F 
to  2.  S  to  3,  O  to  4,  and  N  to  5.  The  rating 
is  then  compared  to  the  average  of  all 
units  and,  depending  on  the  deviation 
from  the  average,  the  unit  is  assigned  a 
numerical  rating  between  1  and  5  which 
is  provided  to  the  Allocations 
Committee.*  Any  specialist  that  receives 
a  4  or  5  rating  on  the  questionnaire  in 
any  quarter  is  automatically  precluded 
from  applying  for  new  allocations  until 
its  questionnaire  rating  improves.  In 
addition,  the  Performance  Committee 
will  consider  recommending  the 
reallocation  of  a  imit's  specialty  stock 
where  the  unit  receives  a  4  or  5  overall 
questionnaire  rating,  coupled  with  a 
similar  Performance  Committee  rating, 
over  two  consecutive  quarters  and 
where  lesser  remedial  efforts  designed 
to  improve  the  unit's  performance  have 
failed' 

2.  Performance  Committee  Ratings 

As  provided  by  the  procedures,  the 
Performance  Committee,  or  a 
subcommittee  thereof,  meets  regularly 
with  the  staff  of  Trading  Analysis  to 
review  specific  instances  of  poor 
performance  by  a  specialist  which  have 
been  uncovered  by  an  analysis  of 
certain  trading  data,  including  daily 
transaction  journals,  information  from 


automated  exception  reports,  specialist 
principal  trading  activity  reports,  and 
customer  complaints.  The  Performance 
Committee  reviews  the  questionable 
trades  for  market  continuity,  depth, 
stabilization,  and  quotation  spread  In 
addition,  the  Performance  Committee 
may  meet  with  members  of  the 
particular  unit  under  review,  at  which 
time  the  unit  Is  provided  an  opportunity 
to  defend  its  performance.* 

The  Performance  Committee  rates  the 
speciahst's  performance  on  a  scale  of  1 
(least  severe)  to  6  (most  severe)  based 
upon  its  determination  of  the  severity  of 
a  particular  instance  of  poor 
performance.  In  those  instances  in 
which  a  unit  is  assigned  a  rating  of  3,  the 
Performance  Committee  will  consider 
the  imposition  of  remedial  action; 
however,  such  action  is  within  the 
discretion  of  the  Performance 
Committee.  A  rating  of  4,  5,  or  6 
automatically  triggers  the  imposition  of 
one  or  more  remedial  measures, 
including  an  admonitory  letter, 
preclusion  from  future  allocations, 
suspension  of  a  specialist's  registration, 
or  a  recommendation  of  reallocation  of 
one  or  more  of  the  specialist's  registered 
securities  to  the  Allocations 
Committee.  • 

Performance  Committee  ratings  are 
divided  into  two  categories;  interim 
Performance  Committee  ratings  and 
quarterly  Performance  Committee 
ratings.  Under  the  first  category  of 
ratings.  Performance  Committee  reviews 
only  are  triggered  by  individual 
instances  of  performance  weakness  by  a 
specialist.  The  Performance  Committee 
assigns  the  specialist  a  rating  which 
may  or  may  not  trigger  remedial  action, 
depending  upon  the  severity  of  the 
particular  trade(8)  imder  review.  The 
Performance  Committee's  quarterly 
ratings  are  based  upon  any  interim 
ratings  conferred  throughout  the 
quarterly  evaluation  period.  The  interim 
Performance  Committee  ratings  are 
noted  in  the  specialist  imit's  permanent 
performance  file  maintained  by  Trading 
Analysis,  which  is  made  available  to  the 
Allocations  Committee.  "^  Each  interim 


performance  rating  serves  to  lessen  a 
unit's  overall  quarteriy  rating. 

The  Performance  Committee  also 
reviews  the  permanent  performance 
files  of  all  specialists  on  a  quarterly 
basis.  Each  unit  is  given  a  composite 
rating  based  on  the  number  and  severity 
of  individual  ratings  in  the  imit's 
permanent  file  in  relation  to  the  number 
of  its  assigned  stocks.  "  The 
Performance  Committee  then  produces  a 
final  rating  on  a  1  (highest)  to  5  (lowest) 
scale  determined  by  the  deviation  horn 
the  average.  A  speciaUst  unit  receiving  a 
score  of  4  or  5  is  ineligible  for  new 
allocations  until  its  ratings  improve  in 
the  next  or  a  subsequent  quarter. 

B.  Allocation  and  Reallocation 
Procedures 

1.  Allocation  Procedures 

When  the  Exchange  has  approved  an 
issue  for  listing,  a  new  Allocations 
Committee  is  convened.  '  •  In  allocating 
the  new  Hsting,  the  Allocations 
Committee  considers  a  variety  of 
factors;  however,  the  most  significant 
factors  considered  by  the  Allocations 
Committee  are  Performance  Committee 
ratings,  questionnaire  ratings  and 
statistical  data  concerning  the  particular 
issue  to  be  allocated  and  each  applicant 
unit.  This  data  is  provided  to  each 
Allocations  Committee  on  the  Summary 
Statistics  for  Allocations  Committee 
Sheet  ("Statistic  Sheet"). »'  All 


'  See  Securities  Exchange  Act  Release  No.  25542. 
March  31. 1068,  53  FR  11387. 

•  The  Exchange  also  proposes  to  redesignate  the 
four  major  areas  of  performance  evaluated  on  the 
questionnaire  to  include  principal  obligations, 
agency/fiduciary  obligations,  communication 
function,  and  auction  market  maintenance. 

^  See  Securities  Exchange  Act  Release  No.  2231Z 
August  12. 1985.  SO  FR  33139  [August  IZ  1985 
Release"). 


•  See  SR-Amex-83-27.  Amendment  No.  2 
("Amendment  No.  2"),  pg.  5. 

*  See  Amendment  No.  2.  pg.  8. 

■^  We  note,  however,  that  ander  the  procedures, 
an  interim  Performance  Committee  review  may  not 
necessarily  result  in  the  imposition  of  remedial 
action,  if,  for  example,  the  specialist  under  review 
receives  a  1  or  2  interim  Performance  Committee 
rating.  Such  a  rating  would  indicate  that  while  the 
specific  trades  raised  sufficient  concerns  to  merit  an 
interim  review,  they  were  not  serious  enough  to 
warrant  Performance  Committee  action. 


' '  According  to  the  Amex.  specialist  units  whose 
performance  does  not  trigger  a  review  under  the 
intenm  procedures  will  generally  receive  an 
excellent  quarterly  performance  rating. 

"The  Allocations  Committee  has  been  delegated 
authority  by  Amex's  Board  to  allocate  and 
reallocate  equity  securities  to  specialist  units.  It  is 
composed  of  eight  members,  including  a  Committee 
chairman,  who  is  generally  a  floor  governor  and 
only  votes  to  break  a  tie.  The  seven  voting  members 
consist  of  six  floor  brokers  (chosen  from  a  roster  of 
approximately  25  brokers)  and  one  specialist 
(chosen  from  a  roster  of  approximately  15 
specialists)  Four  floor  brokers  and  the  speciaUst  are 
selected  on  a  rotating  basis  from  tlieir  respective 
rosters.  In  order  to  preserve  continuity  from  one 
Committee  to  another  the  remaining  two  floor 
brokers  on  the  Committee  are  selected  from  a  sub- 
group of  the  floor  broker  roster  and  serve  five 
consecutive  Committees.  Allocations  Committee 
action  is  triggered  by  the  vote  of  two-thirds  of  the 
voting  members.  See  Amendment  No.  2.  pg.  12. 

"  The  statistics  sheet  contains  aggregate 
statistical  information  about  all  specialist  units 
regarding  the  number  of  issues  per  unit  per 
specialist  average  daily  equity  and  option  volume 
per  specialist  for  the  most  recent  12  and  3  month 
periods,  manpower,  average  principal  participation 
for  each  unit  for  the  moat  recent  six  months,  and  the 
number  of  issues  allocated  m  the  last  12  months.  In 
addition  to  this  data.  Trading  Analysis  also  apprises 
the  Allocations  Committee  of  sny  pending  changes 
in  the  composition  of  a  unit  and  any  relevant 
Tindings  by  Amex's  Examination  Division  ss  to  a 
unit's  financial  slatua. 
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specialist  units  are  deemed  to  have 
applied  for  each  stock  allocation,  except 
(1)  the  specialist  firm  whose  member  is 
scheduled  to  serve  on  the  Allocations 
Committee  for  the  particular  allocation 
meeting;  ^*  (2)  those  units  that  are 
subject  to  an  allocation  freeze  due  to 
poor  performance  ratings;  or  (3]  those 
units  that  have  withdrawn  from 
consideration  for  a  particular  allocation 
by  letter  because  of  a  conflict  of  interest 
or  the  incompatibility  of  the  issue  to  be 
allocated  with  the  unit's  current 
portfolio  of  stocks.  In  addition,  the 
Allocations  Committee  is  provided  with 
any  letters  from  specialist  unit 
applicants  written  in  support  of  their 
applications.  Under  Amex's  issuer's 
choice  program,  a  new  Amex  issuer  is 
permitted  to  select  its  specialist  unit 
from  a  list  of  seven  specialists  selected 
by  the  Allocations  Committee  based  on 
performance  related  criteria.  Another 
option  allows  newly-listed  companies  to 
eliminate  up  to  three  specialists  from  a 
list  of  ten  specialists,  compiled  by  the 
Allocations  Committee,  considered 
eligible  for  the  company's  listing.  The 
Allocations  Committee  makes  a  final 
selection  from  the  units  remaining  on 
the  list. »» 

2.  Reallocation  Procedures 

Under  Amex  reallocation  procedures, 
an  Allocations  Committee  is  convened 
to  reallocate  securities  in  the  following 
circumstances.  First,  reallocation 


'*  Under  the  policy,  both  the  specialist 
Allocations  Committee  member  and  his  firm  are 
ineligible  to  apply  for  any  slock  to  be  allocated  by 
the  Allocations  Committee  in  its  regularly 
scheduled  meeting.  The  ban  on  the  firm's 
participation  in  the  allocation  process  is  only 
triggered  when  one  of  its  specialists  sits  on  the 
Allocations  Committee:  however,  because  a  new 
Allocations  Committee  consisting  of  new  members 
is  convened  for  each  allocation,  the  specialist 
Allocations  Committee  member's  firm  is  only 
affected  by  the  ban  for  that  particular  meeting  or 
until  another  specialist  is  selected  to  serve  on  the 
Allocations  Committee.  See  Amendment  Nu.  5, 
dated  April  14, 1969. 

'*  See  generally.  Securities  Exchange  Act  Release 
No.  23593.  September  5, 1986,  51  FR  32985.  We  note 
that  in  implementing  the  optional  allocation 
programs.  Amex  adopted  guidelines  designed  to 
ensure  that  pre-allocation  contacts  between  issuers 
and  Amex  specialists  are  appropriate.  Under  the 
guidelines,  specialists  are  required  to  notify  Amex's 
Marketing  Department  of  any  contact  they  wish  to 
initiate  with  unlisted  companies.  Amex  could,  in 
these  Instances,  request  the  units  to  avoid  making 
such  contacts  if  it  believes  such  activities  could 
hinder  its  marketing  efforts  or  otherwise  be 
inappropriate.  In  addition,  specialists  are  required 
to  report  all  unplanned  contacts  with  prospective 
companies.  Once  an  issuer  determines  to  list  on 
Amex.  specialists  are  barred  from  making  contact 
with  the  company.  Moreover,  if  a  newly-listed 
issuer  wishes  to  interview  one  or  more  of  Amex's 
final  list  of  seven  specialists  under  its  issuer's 
choice  program.  Amex  offers  to  arrange  telephone 
interviews  or  in  person  interviews  on  its  premises. 
Failure  by  a  specialist  to  comply  with  the  guidelines 
could  result  in  disciplinary  action.  M. 


proceedings  are  commenced  when  the 
Performance  Committee  recommends 
the  reallocation  of  a  unit's  specialty 
stock  due  to  (1)  the  failure  of  the  unit  to 
maintain  satisfactory  performance  in  a 
particular  instance,  (2)  consistently  poor 
performance  ratings,'*  or  (3)  a 
significant  change  within  a  unit,  such  as 
a  merger  or  dissolution.  Second,  a  stock 
will  be  reallocated  if  a  specialist 
requests  withdrawal  of  its  registration  in 
a  particular  security.  Third,  a  specialist's 
registration  in  a  specialty  stock  can  be 
cancelled  by  the  Allocations  Committee 
as  a  result  of  disciplinary  action.  Finally, 
the  Exchange  may  reallocate  one  or 
more  of  a  specialist  unit's  securities  on 
an  emergency  basis,  if  it  determines  that 
the  unit  is  in  such  financial  or  operating 
condition  so  as  to  jeopardize  the  safety 
of  investors,  its  creditors  or  other 
Exchange  members." 

D.  Procedural  Safeguards 

Under  the  procedures,  all  specialists 
are  appraised  of  their  performance 
ratings  throughout  the  evalaution 
process  and  are  offered  an  opportunity 
to  meet  with  the  Performance 
Committee  or  one  of  its  subcommittees. 
In  addition,  a  speciahst  subject  to  a 
performance  review  or  that  is  required 
to  appear  before  the  Performance 
Committee  may  be  represented  by  legal 
or  other  counsel,  if  it  so  desires. '  * 

1.  Individual  Performance  Ratings 

Each  time  a  specialist's  performance 
is  reviewed  by  a  subcommittee  or  the 
full  Performance  Committee,  the 
specialist  unit  is  notified  of  the  review 
and  given  access  to  all  materials  to  be 
reviewed.  Specialist  unit  members  are 
provided  an  opportunity  to  meet  with 
the  Performance  Committee  to  defend 
their  performance  or  to  revise  mitigating 
factors;  in  some  instances  more  than  one 
meeting  may  be  necessary,  particularly 
in  those  cases  in  which  the  questionable 
performance  is  complex  or  potentially 
serious.  Following  the  Performance 
Committee's  ratings,  a  member  of  the 
Performance  Committee  meets  with 
members  of  the  specialist  unit  to  discuss 


'•  For  example,  the  Performance  Committee  will 
consider  recommending  a  reallocation  of  a  unit's 
stock  if  the  unit's  performance  remians 
unsatisfactory  despite  remedial  efforts  for  two 
consecutive  quarters,  as  demonstrated  by  ■  4  or  5 
questionnaire  or  Performance  Committee  rating.  See 
Amendment  No.  2.  pg.  16. 

'^  Under  these  procedures.  Amex's  Chairman  of 
the  Board  or  President.  In  consultation  with  all  Floor 
Governors  available,  has  the  power  to  recommend 
an  Emergency  Reallocation  for  the  reasons  noted 
above.  See  August  12. 1985  Release  and  Amendment 
No.  2.  pgs.  16  and  21. 

"  See  Article  V.  section  1(a)  of  Amex'a 
Constitution. 


the  Performance  Committee's  rationale 
for  its  ra  ting.  •• 

2.  Quarterly  Performance  Ratings 

Meetings  between  the  Performance 
Committee,  or  a  subcommittee  thereof, 
and  a  specialist  unit  to  discuss  the 
specialist's  final  quarterly  performance 
rating  may  be  at  the  specialist's  or  the 
Performance  Committee's  request, 
depending  upon  the  final  quarterly 
performance  rating  conferred.  Meetings 
between  a  specialist  receiving  a  rating 
of  1  to  3  and  the  Performance  Committee 
are  generally  convened  at  the 
specialist's  request.  In  the  case  of  a  4  or 
5  rating,  the  unit  is  requested  to  meet 
with  the  subcommittee  of  the 
Performance  Committee  and  Trading 
Analysis  to  discuss  the  Performance 
Committee's  rating  and  measure  for 
improvement.  In  addition,  in  those 
instances  in  which  a  a  specialist  unit 
that  receives  a  4  or  5  rating  has  received 
substandard  ratings  in  previous 
quarters,  follow-up  meetings  are  held  as 
needed  during  the  subsequent  quarter  to 
closely  monitor  the  remedial  measures 
being  taken  by  the  unit 

3.  Performance  Reallocations 

In  any  case  in  which  the  Performance 
Committee  determines  that  it  will 
consider  recommending  the  reallocation 
of  a  security  or  securities  as  a  result  of 
poor  performance,  it  first  provides 
written  notice  and  an  opportunity  to  be 
heard  to  the  particular  specialist.  The 
written  notice  contains  the  specific 
grounds  to  be  considered  as  the  basis 
for  the  reallocation.  If  a  specialist  unit 
does  not  wish  to  be  present  at  a  hearing, 
it  is  required  to  sign  a  waiver  of  the  right 
to  a  hearing. 

The  members  of  the  specialist  unit 
have  an  opportunity  to  be  heard  on  the 
specific  grounds  to  be  considered  by  the 
Performance  Committee  and  a  written 
record  of  any  such  hearing  is 
maintained.  Following  the  reallocation 
hearing,  the  Performance  Committee 
informs  the  members  of  the  unit  in 
writing  of  its  determination  and  its  basis 
therefor.  The  decision  of  a  majority  of 
the  members  of  the  Performance 
Committee  is  final,  subject  to  the  unit's 
right  to  appeal  the  decision  to  Amex's 
Board.'" 


■*  See  August  12. 1985  Release. 

*°  In  this  regard,  we  note  that  all  specialist  units 
are  entitled  to  appeal  Performance  or  Allocalioos 
Committee  decisions  to  Amex's  Board.  The  appeals 
are  heard  de  novo  and  ar«  a:ljudicated  by  the 
Board's  Executive  CommKia*.  All  Executive 
Committee  decision*  are  flnaL  See  Article  Tt. 
Section  2  of  Amex's  Coiutitution. 
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m.  Discussion 

The  Commission  strongly  supports 
efforts  by  the  Amex  and  other 
exchanges  to  encourage  quality 
speciahst  performance  through  its 
specialist  performance  evaluation 
process.  We  note  that  in  designing  its 
program,  Amex  reviews  both  broker 
evaluations  and  trading  data,  evaluating 
market  making  performance  on 
questionable  trades,  to  monitor  and 
identify  those  specialist  units  whose 
performance,  either  on  an  individual  or 
continuous  basis,  falls  below  minimum 
acceptable  standards  contained  in  the 
procedures.  The  Commission  believes 
that  the  performance  evaluation 
measures  adequately  should  address 
performance  weakness  by  specialist 
units  and  should  be  useful  to  motivate 
speciahsts  to  improve  their 
performance.  Accordingly,  after 
reviewing  Amex's  proposal,  we  believe 
that  it  is  consistent  with  the 
requirements  of  the  Act,  particularly 
Section  6,  and  will  strengthen  the 
Exchange's  specialist  system  as  well  as 
further  investor  protection  and  the 
pubUc  interest. 

With  regard  to  Amex's  questionnaire, 
the  Commission  believes  that  the 
expansion  of  the  number  of  survey 
questions  from  4  to  26  is  a  significant 
improvement  and  should  enhance  this 
portion  of  the  procedures  for  several 
reasons.  The  additional  questions 
should  enable  Amex  to  elicit  broker 
opinions  on  specialist  performance  in  a 
broader  range  of  performance  areas.  In 
this  regard,  we  note  that  although 
specialist  performance  will  continue  to 
be  analyzed  in  four  major  categories, 
each  category  will  now  contain  more 
questions  intended  to  address  the 
different  aspects  of  the  particular 
performance  category.  As  a  result,  the 
expanded  questionnaire  should  provide 
Amex  with  more  information  to  consider 
when  assessing  specialist  performance, 
thereby  ensuring  that  final  questionnaire 
ratings  will  be  more  balanced  and 
comprehensive. 

In  addition  to  the  questionnaire,  the 
Commission  believes  that  Performance 
Committee  ratings  should  facilitate  the 
identification  of  poorly  performing 
specialists  on  a  continuous  basis,  ki  this 
connection,  although  overall 
performance  evahiations  are  conducted 
quarterly,  Amex  constantly  will  monitor 
specialist  trading  activity  to  detect 
questionable  trades;  once  Amex 
identifies  trading  irregularities  it  will  be 
able  to  evaluate  the  speciahst't 
performance  and  impose  any  specific 
remedial  measures  where  appropriate. 
Further,  the  Commission  believes  that 
the  factors  employed  in  reviewing 


trading  activity  analyzing  continuity, 
depth,  stabilization,  and  quotation 
spreads  should  provide  Ainex  with  an 
accurate  and  reliable  measure  of  the 
quality  of  specialist  performance. 
Accordingly,  the  Commission  believes 
that  the  combination  of  a  questionnaire 
and  review  of  trading  data  for  each  unit 
should  provide  Amex  with  a  balanced, 
comprehensive  assessment  of  speciahst 
performance,  and,  as  noted  above, 
simpUfy  the  task  of  identifying  and 
correcting  performance  weakness 
among  specialists. 

While  the  Commission  generally 
believes  that  Amex's  procedures  are 
adequate,  the  absence  of  relative 
performance  standards  in  Amex's 
procedures  raises  concern.  The 
Commission  has  long  favored  the 
incorporation  of  relative  performance 
standards  into  the  specialist  evaluation 
process  so  that  specialists  who  were 
regularly  among  the  lowest  ranked 
specialist  units  would  be  subject  to 
performance  reviews,  regardless  of 
whether  their  performance  met  a 
predetermined  level  of  unacceptable 
performance.*'  The  need  for  Amex  to 
adopt  such  relative  performance 
standards  has  been  highlighted  by 
specialist  performance  on  the  Amex 
during  the  October  market  break.  In  the 
Division  of  Market  Regulation's 
("Division")  report  on  the  October  1987 
market  break,  the  Division  examined 
specialist  performance  on  the  Amex  on 
October  19  and  20, 1987.*'  Although 
some  Amex  specialists  appeared  to 
perform  well  under  the  adverse 
conditions,  the  Division  found  a  general 
decline  in  overall  speciahst  performance 
on  October  19  and  20  and  found  several 
instances  of  questionable  individual 
speciahst  performance.  In  addition,  the 
Division  noted  its  concern  about  the 
number  of  stocks  that  never  opened  due 
to  order  imbalances  and  the  large 
number  of  trading  halts  and  delayed 
openings  in  Amex  stocks.  The  Division 
concluded  that  the  wide  disparity  in 
specialist  performance  underscored  the 
need  fer  the  Amex  to  develop  relative, 
objective  standards  of  performance  for 
evaluating  specialists.**  The 


"  See  e.g.,  letters  from  Douglas  Scarff,  Director, 
Division  of  Market  Regulation,  to  John  |.  Phelan.  Jr.. 
Pnssident,  New  York  Slock  Exchange  CNYSE"), 
dated  November  la  1981  and  August  18. 1982;  letter 
from  Richard  G.  Ketchum.  Director,  Division  of 
Market  Regulation  to  |ohn  ).  Phelan.  Ir  dated  |uly 
aa  1986  and  Securities  Exchange  Act  Release  No. 
34-25681,  May  9,  1988.  53  FR  17287  approving  the 
NYSE's  specialist  performance  evaluation  and 
Improvement  program  on  a  two  year  pHot  basis. 

■■  See  Division  of  Market  Regulation,  The 
October  1967  Mkrkat  BnaK  February  1988  at  4-29. 

*»  Id.  at  xvii. 


Commission  continues  to  believe  that 
the  adoption  of  relative  performance 
measures  would  substantially 
strengthen  Amex's  evaluation 
procedures,  and  again,  strongly  urges 
the  Amex  to  develop  such  procedures  in 
the  near  futiu^e.*'* 

The  Commission  also  beUeves  that  the 
powers  available  to  Amex  to  address 
poor  performance,  in  addition  to  the 
actual  exercise  of  these  powers,  is 
extremely  important.  In  particular,  we 
believe  that  the  remedial  measures 
available  to  Amex,  such  a  preclusion 
from  future  allocations  or  the 
reallocation  of  stocks,  should  provide  a 
strong  incentive  for  imits  to  improve  or 
maintain  quality  performance. 
Moreover,  the  Commission  believes  that 
Amex's  procedures  contain  sufficient 
procedural  safeguards  to  ensure  that 
specialists  whose  performance  triggers 
some  form  of  review  will  receive  the 
appropriate  notice  and  opportunity  to  be 
heard.  Under  the  procedures,  specialists 
are  guaranteed  the  opportunity  to  be 
heard  before  the  Performance 
Committee  or  one  of  its  subcommittees 
throughout  the  evaluation,  allocation, 
and  reallocation  process.  In  addition,  as 
mentioned  earlier,  when  required  to 
appear  before  the  Performance 
Committee  for  a  hearing,  the  specialist 
unit  may  be  represented  by  legal  or 
other  counsel.  Written  notice  is 
provided  to  specialists  required  to 
appear  before  the  Performance 
Committee,  a  written  record  is 
maintained  of  the  hearing,  and  the 
speciahst  unit  is  provided  with  a  written 
decision  containing  the  Committee's 
rationale  for  its  determination. 
Specialists  may  also  appeal  a 
Performance  Committee  decision 
through  Amex's  appeallate  process.  The 
Commission  believes  that  these 
procedures  should  adequately  safeguard 
the  rights  of  specialists  subject  to 
remedial  action. 

Finally,  the  Commission  believes  that 
the  allocation  guidelines  adopted  by 
Amex  are  appropriate.  In  particular,  the 
Commission  believes  that  Allocations 
Committee  consideration  of  both  the 


»♦  We  also  believe  Amex's  procedures  could  be 
improved  by  the  development  of  threshold  levels  of 
acceptable  performance  ta  a  vaoaty  af  areas 
capabit  af  abjective  eniamtitm  aydt  as  timelinaM 
of  opemagi.  In  wWitiaKaWMH^  Ik*  BarfoniMaw 
CommitiM  analyncdivlh.  mmttmaltfk  ^itiliMrttM 
and  quotation  spreads  on  pnitBoiBr  mdes  that 
raise  concerns,  ounmtum  stand  arts  sluiiid  be 
developed  for  evaluatmg  aaawW  — rii^iakiat 
performance  among  all  spadaiiilfe.BHpit«  Ikaaa 
recommendations  and  the  abaano*  of  relativ* 
perfarmance  standai4a.  aadtoaaaMd  further  in  tliia 
Section.  Amex's  pmpoaad  polifif  maats  the 
revhrameata  of  tktt  Act  and  ia  aa  ia^Mirtanl  step  to 
encourage  impreved  specialist  paiiuimance. 
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Performance  Committee  and  broker 
evaluation  ratings,  in  addition  to  other 
supplemental  data  such  as  a  unit's 
dealer  participation  rates,  staffing  and 
current  number  of  Amex  stocks,  should 
ensure  that  the  Committee  reviews  a 
broad  range  of  factors  in  its  allocation 
awards.*'  Accordingly,  because 
allocation  awards  will  be  largely  based 
upon  a  unit's  on-floor  performance,  the 
Commission  believes  that  the  allocation 
process  should  provide  a  significant 
incentive  for  specialists  to  strive  for 
optimal  performance  in  order  to 
compete  successfully  for  additional 
Hstings.'*  Such  superior  performance 
should,  in  the  Commission's  view, 
enhance  market  quality  as  well  as 
facilitate  the  execution  of  public  orders, 
which  ultimately  benefits  the  Exchange, 
its  specialist  community  and  the 
investing  public. 

rv.  Conclusion 

In  assessing  Amex's  proposal,  a 
primary  Commission  concern  has  been 
that  the  evaluation  procedures  serve  as 
a  meaningful  incentive  for  quality 
specialist  performance.  The  Commission 
believes  that  Amex's  evaluation 
program  addresses  this  concern  as  well 
as  additional  concerns  regarding  such 
issues  as  due  process  protection  and 
proper  evaluation  procedures. 
Accordingly,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  section  6  and  the  niles 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


*•  We  note,  thai  the  Allocations  Committee'* 
consideration  of  statistical  data  also  includes  a 
review  of  the  number  of  new  allocations  a  unit 
received  over  the  preceding  year.  While  the 
Commission  believes  that  this  information  can  be 
marginally  useful  for  deciding  close  contests  fur  a 
new  allocation,  the  Commission  nonetheless 
believes  that  recent  allocations  should  not  be  used 
to  preclude  a  mor«  clearly  qualified  s|>ecialist  unit 
from  receiving  a  new  listing.  Accordingly.  Amex  has 
stated  that  this  criterion  only  will  be  used  when 
reviewing  the  applications  of  specialist  units  that 
ar.i  equally  qualiHed  to  receive  an  allocation  as 
determined  by  the  measurss  noted  above.  See  Letter 
from  Jules  U  Winters,  Senior  Vice  President. 
Trading  Analysis  and  Market  Operations.  Amex,  to 
Sharon  Lawson.  Special  Counsel,  Division  of 
Market  Regulation.  Securties  and  Exchange 
Commission. 

**  In  this  regard,  the  Commission  believes  that 
the  key  criteria  for  allocating  stocks  to  specialist 
units  should  t>e  specialist  performance  as  evidenced 
by  the  result  of  Amex's  eviiluation  process. 


Dated:  November  22, 1989. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-27934  Filed  11-28-89:  8:45  am| 
WUJNa  CODE  W10-01-« 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  tiie 
Municipal  Securities  Rulemaking  Board 
Relating  to  Calculation  of  Price  and 
Yield  on  Contlnously  Callable 
Securities 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  October  20, 1989,  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self -Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Municipal  Securities  Rulemaking 
Board  (the  "Board")  is  filing  an 
interpretation  of  rules  G-12  and  G-15 
(hereafter  referred  to  as  the  "proposed 
rule  change")  concerning  calculation  of 
price  and  yield  on  continuously  callable 
securities.  The  proposed  rule  change 
applies  the  Board's  previous 
interpretations  in  this  area  to  the 
securities  in  question. 

n.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  The  Board  received  an  inquiry 
asking  for  guidance  on  the  proper 
method  of  computing  price  from  yield  in 
transactions  involving  municipal 
securities  that  are  "conHnuously 
callable"  after  the  first  optional  call 
date.  The  procedure  for  calculating  price 
to  call  for  these  issues  is  the  same  as  for 
other  securities  with  declining  premium 
calls.  Dealers  must  take  the  lowest  price 
possible  from  the  operation  of  an  "in- 
whole"  call  feature,  compare  it  to  the 
price  calculated  to  maturity  and  use  the 
lower  of  the  two  figures  on  the 
confirmation.  For  settlement  dates  prior 


to  the  first  "in-whole"  call,  it  generally 
should  be  sufficient  to  check  the  first 
and  intermediate  call  dates  (including 
the  par  call),  determine  which  produces 
the  lowest  price,  and  compare  that  price 
to  the  price  calculated  to  maturity.  For 
setdement  dates  occurring  after  die  first 
"in-whole"  call  date,  it  must  be  assumed 
that  a  notice  of  call  could  be  published 
on  the  day  after  trade  date,  which  would 
reult  in  the  redemption  of  the  issue  31 
days  after  trade  date.  The  price 
calculated  to  this  possible  redemption 
date  should  be  compared  to  prices 
calculated  to  subsequent  intermediate 
call  dates  and  the  lowest  of  these  prices 
used  as  the  price  to  call.  The  price 
computed  to  call  then  can  be  compared 
to  the  price  computed  to  maturity  and 
the  lower  of  the  two  included  on  the 
confirmation.  If  a  price  to  call  is  used, 
the  date  and  redemption  price  of  the  call 
must  be  stated.  Identical  procedures  are 
used  for  computing  yield  from  price  for 
display  on  customer  confirmations 
under  rule  G-15(a). 

The  Board's  response  applies  the 
Board's  previous  interpretations  in  this 
area  to  the  securities  in  question; 
however,  the  question  is  novel  and  may 
involve  a  number  of  different  issues  of 
municipal  securities. 

(2)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  15B(b)(2)(C)  of  the  Securities 
Exchange  Act  of  1934,  which  directs  the 
Board  to  propose  and  adopt  rule  which 
are: 

designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  investors  and  the  public 
interest  *  *  *. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
rule  change  will  not  have  any  impact  on 
competition  since  it  applies  equally  to 
all  municipal  securities  brokers  and 
dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  has  not  solicited  or 
received  comments  on  the  proposed  rule 
change.  As  noted  previously,  the  Board's 
consideration  of  the  proposed  rule 
change  was  prompted  by  an  interpretive 
inquiry. 
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ni.  Date  of  Effectiveness  of  Uie 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities,  and  Exchange 
Commission,  450  Fifth  Sti'eet,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  wrill  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  20, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  21, 1989, 
lonatlian  G.  Katx. 
Secretary. 
[FR  Doc.  89-^7935  Filed  11-28-89: 8:45  am] 
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[Relesae  No.  34-27450;  File  Na  SR-MSRB- 
t»-71 

Self-Regulato'-y  Organizations-  Hotice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking  Board 
Relating  to  Confirmation 
Requiremerts  'or  Partially  Refunded 
Securities. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 


U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  20. 1989,  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  I,  II,  and  IH  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

A.  The  Municipal  Securities 
Rulemaking  Board  (the  "Board")  is  filing 
an  interpretation  of  rules  G-12  and  G-15 
(hereafter  referred  to  as  the  "proposed 
rule  change")  concerning  confirmation 
requirements  for  partially  refunded 
securities.  The  proposed  rule  change 
restates  the  Board's  previous 
interpretation  on  computing  price  from 
yield  in  these  transactions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  Board  received  an  inquiry 
asking  for  guidance  on  the  proper 
method  of  computing  price  from  yield 
and  the  proper  securities  description  for 
securities  that  are  "partially 
prerefunded."  The  Board's  response 
restates  the  Board's  previous 
interpretation  on  computing  price  from 
yield  in  these  transactions. 

Rules  G-12(c)  and  G-15(a)  govern 
inter-dealer  and  customer  coriirmations. 
respectively.  Rules  G-12(c)(v)(I)  and  G- 
15(a)(i)(I)  require  the  dollar  price 
computed  from  yield  and  shown  on  the 
confirmation  to  be  computed  to  the 
lower  of  call  date  or  maturity.  For 
purposes  of  computing  price  to  call,  only 
"in-whole"  calls,  of  the  type  which  may 
be  exercised  in  the  event  of  a  refunding, 
are  used.  Accordingly,  the  Board 
previously  has  concluded  that  the 
sinking  fund  redemption  in  the  type  of 
issue  described  should  be  ignored  and 
the  dollhT  price  should  be  calculated  to 
the  lowest  of  the  "in-whole"  call  date  for 
the  issue  [i.e.,  the  redemption  date  of  the 
prerefunding)  or  maturity.  In  addition. 
the  stated  maturity  date  must  be  used 
for  the  calculation  of  price  to  maturity 
rather  than  any  "effective"  matmity 
which  results  from  the  operation  of  the 
sinking  fund  redemption.  Identical  rules 
apply  when  calculating  yield  from  dollar 
price.  The  parties  to  a  transaction  may 


agree  to  calculate  price  or  yield  to  a 
specific  date,  e.g.,  a  date  which  takes 
into  account  a  sinking  fund  redemption. 
If  this  is  done,  it  shoiild  be  noted  on  the 
confirmation. 

The  Board's  response  also  provides 
guidance  on  the  securities  description 
required  for  the  securities  under  rules 
G-12  and  G-15,  Rules  G-12(c)(v)(E)  and 
G-15(a)(i){E)  require  that  confirmations 
of  securities  that  are  "prerrefunded" 
include  a  notation  of  this  fact  along  with 
the  date  of  "maturity"  that  has  been 
fixed  by  the  advance  refunding  and  the 
redemption  price.  The  rules  also  state 
that  securities  that  are  redeemable  prior 
to  maturity  must  be  described  as 
"callable,"  In  addition,  rules  G- 
12(c)(vi)(I)  and  G-15(a)(iii)(J)  state  Uiat 
confirmations  must  include  information 
not  specifically  required  by  the  rules  If 
the  iiiformation  is  necessary  to  ensure 
that  the  parties  agree  to  the  details  of 
the  transaction.  Since,  in  this  case,  only 
a  portion  of  the  issue  will  be  chosen  by 
lot  and  redeemed  at  a  premium  price 
under  the  prerefunding,  this  fact  must  be 
noted  on  the  confirmation.  As  an 
example,  the  issue  could  be  described  as 
"partially  prerefunded  to  [redemption 
date]  at  [premium  price]  to  be  chosen  by 
lot— callable."  The  notation  of  this  fact 
must  be  included  within  the  securities 
description  shown  on  the  front  of  the 
confirmation. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  15B{b)(2)(C)  of  the  Securities 
Exchange  Act  of  1934,  which  directs  the 
Board  to  propose  and  adopt  rules  which 
are 

*  *  *  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  mimicipal  securities,  and.  in 
general,  to  protect  investors  and  the  public 
interest*  *  *. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
rule  change  will  not  have  any  impact  on 
competition  since  it  applies  equally  to 
all  municipal  securities  brokers  and 
dealers. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  has  not  solicited  or 
received  comments  on  the  proposed  rule 
change.  As  noted  previously,  die  Board's 
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consideration  of  the  propoaed  nile 
change  was  prompted  by  an 
interpretative  Inquiry. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  llBung  for 
Commission  Action 

The  forgoing  rule  change  has  become 
effective  pursuant  to  section  t9(b)(3)(A) 
of  the  Securities  Exchange  Act  19b-4.  At 
any  time  within  80  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
sudi  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persona  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  Exchange 
CoBuaission.  450  Fifth  Street.  NW., 
Washington.  E)C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
acoordaiKe  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  20, 198a 

For  the  Commission  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Dated  November  17. 1989. 
lonathaa  G.  Kslz, 
Secretary. 

(FR  Doc  80^7936  Fiksd  11-28-19:  a<«5  ani| 
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[R«L  No.  IC-17233;  912-73MI 

The  GlcnmMi*  Fund,  Inc.;  Application 

November  21, 1988. 

AOCNCV:  Securities  and  Exchange 
Commission  ("SBC"). 


ACTION:  Notice  of  application  for 
exemption  iHider  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant  The  Cieomede  Fund,  faac 

ReJevait  1940  Act  Sectiom: 
Exemption  requested  under  section  6  (c) 
from  the  provisions  of  section  12  (dH3) 
of  the  1940  Act 

Summary  of  Application:  Applicaat 
seeks  a  conditional  order  permitting  it, 
on  behalf  of  its  International  Portfolio 
and  any  other  present  or  futm« 
investment  portfolio  of  Ae  Applicant 
that  will  invest  in  the  securities  of 
foreign  issuers,  to  scquire  equity 
securities  issued  by  foreign  issuers  who 
derived  more  than  15%  of  their  gross 
revenue  from  activities  as  a  broker, 
dealer,  underwriter,  or  investment 
adviser  in  their  most  recent  fiscal  year 
("foreign  securities  companies"). 

Filing  Date:  The  application  was  filed 
on  April  24, 1969,  and  an  amendment  to 
the  application  was  filed  on  October  18, 
1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SGC's 
Secretary  and  serving  Applicant  Mrith  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  19, 1980,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  Aie  SEC's  Secretary. 
AOORESSes:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicant  Vanguard  Financial  Center. 
P.O.  Box  1102,  Valley  Forge,  PA  19482- 
1102. 

roil  VURTHSI  INfOMMTION  CONTACT: 
HJR.  Hallock,  )r..  Special  Counsel,  at 
(202)  272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulatioii]. 
SUPPLEMENTARV  MFOMMA^ION: 
Following  is  a  summary  of  ^ 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  die 
SECs  commercial  oopier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Appiicant's  Reprasantatioas 

1.  The  Applicant  is  registered  under 
the  1940  Act  as  an  open-end 
management  investment  company.  R 


currently  is  comprised  of  four 
investaient  portfolios. 

2.  The  investment  objective  of  the 
Applicant's  bilemational  Portfolio  is  to 
provide  maximum  long-t«»'Tn  total  return 
for  shareholders,  consistent  with 
reasonable  risk  to  principal.  The 
International  Portfolio  seeks  to  achieve 
its  objective  by  investing  primarily  in 
common  stocks  and  other  equity 
securities  of  companies  located  outside 
the  United  States.  The  investment 
adviser  of  the  International  Portfolio  is 
The  Glenmede  Trust  Company. 

3.  Applicant  wishes  to  make  portfolio 
investment  in  equity  securities  d  foreign 
seciuities  companies.  Applicant's 
proposed  acquisitions  of  securities 
issued  by  foreign  securities  companies 
will  satisfy  each  of  the  requirements  of 
the  Commission's  proposed 
amendments  to  Rule  12dS-l  under  the 
1940  Act  (Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1989])  (the 
"Proposed  Amended  Rule  IZdS-l"). 
including  those  requirements  for  foreign 
securities  set  forth  in  Proposed 
Amended  Rule  12d3-l  (b)  (5).  Applicant 
will  comply  with  the  provisions  of 
Proposed  Amended  Rule  12d3-l  as  it 
may  be  reproposed,  adopted  or 
amended. 

4.  In  partictilar  (but  without  modifying 
in  any  respect  the  exact  conditions  set 
forth  in  Prisposed  Amended  Rule  12d3-l 
(b)(5)),  Applicant  will  limit  its 
investments  in  equity  securities  of 
foreign  securities  companies  to  those 
that  (a)  have  been  listed  on  a  qualified 
foreign  exchange  (as  defined  in 
Proposed  Amended  Rule  12d3-l)  for  at 
least  six  months  prior  to  the  acquisition, 
(b)  have  had  an  average  daily  trading 
volume  for  the  past  six  months  of  at 
least  500  shares  which  is  equal  in  value 
to  at  least  $25,000,  (c)  are  part  of  a  class 
of  equity  securities  with  at  least  400,000 
shares  outstanding,  excluding  shares 
held  by  officers,  directors  and  10% 
owners,  (d)  are  securities  of  issuers  wiA 
at  least  $4  million  in  capital  surphis, 
and  undivided  profits  as  defined  under 
generally  accepted  accotmting  principles 
or  the  substantial  equivalent  of  such 
items,  (e)  are  securities  of  an  issuer 
which  has  been  in  existence  at  least 
three  years,  (f)  are  securities  of  an  issuer 
which  is  current  since  the  beginning  of 
its  last  fiscal  year  on  afl  filings  and 
reports  required  by  the  laws  of  its  home 
country  and  the  rules  of  die  stock 
exchange  on  which  it  is  listed,  and  (g) 
are  quoted  daily  as  to  both  bid  and 
asked  prices  and  such  prices  are 
continuously  available  to  the  public. 
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Applicant's  Conclusions  of  Law 

1.  In  its  current  form.  Rule  12d3-l 
under  the  1940  Act  in  effect  limits  an 
Investment  company's  ability  to  invest 
in  securities  of  foreign  securities  related 
businesses.  This  limitation  results  from 
the  requirement  in  Rule  12d3-l  that  an 
eligible  security  of  a  securities-related 
business  be  a  "margin  security." 

2.  The  primary  concerns  addressed  by 
section  12(d)(3)— entrepreneurial  risk  of 
investing  in  securities-related 
businesses  structured  as  partnerships 
cmd  potential  conflicts  of  interests 
between  an  investment  company's 
shareholders  and  its  investment  adviser, 
underwriters  or  other  brokers — are  not 
relevant  in  Applicant's  context. 
Applicant  does  not  intend  to  purchase 
cmy  general  partnership  interest  in 
securities-related  businesses.  Since 
Applicant's  own  shares  are  sold  by  the 
Applicant,  the  concern  that  Applicant 
might  purchase  shares  in  a  broker- 
dealer  for  selling  its  shares  is  not 
relevant. 

Applicant's  Condition 

The  Applicant  agrees  that  the 
following  condition  may  be  imposed  in 
any  order  of  the  Commission  granting 
the  requested  relief:  Apphcant  will 
comply  with  the  provisions  of  Rule 
12d3-l  (Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1989),  54  FR 
33027  (Aug  11, 1989))  as  such  Rule  is 
currently  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  89-27937  Filed  11-28-89;  8:45  am) 
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[RsL  Na  IC-17232:  (812-7424] 

PutMic  Facility  Loan  Trust;  Application 

November  20, 1989. 
agency:  Securities  and  Exchange 
Commission  (the  "Commission"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Shawmut  Bank,  N.A.,  not 
in  its  individual  capacity,  but  solely  as 
trustee  ("Applicant"  or  "Owner 
Trustee"),  on  behalf  of  the  Public 
Facility  Loan  Trust  ('Trust "). 

Relevant  1940  Act  Section:  Order 
requested  under  section  6(c)  from  the 
provisions  of  Rule  8b-16  under  section 
8(b)  of  the  1940  Act. 

Summary  of  Application:  The 
Applicant,  serving  as  Owner  Trustee  on 


behalf  of  the  Trust  seeks  an  order 
amending  the  order  issued  in  connection 
with  the  issuance  of  bonds  and  two 
classes  of  certificates  of  beneficial 
interest  in  the  Trust  collateralized  by 
certain  loans  originated  by  the  United 
States  Department  of  Housing  and 
Urban  Development  in  Investment 
Company  Act  Release  No.  16502  (July 
28, 1988)  as  part  of  the  United  States 
Government  Loan  Assets  Sales  Program. 
The  amended  order  would  include  an 
additional  exemption  fiom  the 
requirement  that  the  Trust  file  an  annual 
amendment  to  its  Registration  Statement 
on  Form  N-2. 

Filing  Date:  The  application  was  filed 
on  November  3, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Any  interested  person  may 
request  a  hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.,  on 
December  18, 1989,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESS:  Secretary,  SEC,  450  Fifth 
Street.  NW,  Washington,  DC  20549, 
Applicant,  One  Federal  Street,  Boston. 
MA  02110. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bibb  L  Strench.  Staff  Attorney.  (202) 
272-2856  or  Karen  L  Skidmore.  Branch 
Chief.  (202)  272-3023,  Office  of 
Investment  Company  Regulation. 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SECs  conunercial  copier  (800)  231- 
3282  (in  Maryland  (301)  256-4300). 

Applicant's  Representation 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  as  a  closed- 
end  management  investment  company 
under  the  1940  Act.  By  order  dated  July 
28. 1988.  (Investment  Company  Act 
Release  No.  16502)  ("Prior  Order"),  the 
Trust  was  exempted  pursuant  to  section 
6(c)  fiom  the  provisions  of  sections 
10(h).  14(a),  16(a),  17(a)  and  (d),  18(a), 
(c).  and  (i),  and  32(a)  of  the  1940  Act  in 
cormection  with  the  issuance  of  bonds 
and  two  classes  of  certificates  of 
beneficial  interest  in  the  Trust 


callateralized  by  certain  loans 
originated  by  the  United  States 
Department  of  Housing  and  Urban 
Development 

2.  The  Trust  is  a  passive  entity  similar 
to  a  unit  investment  trust  The  activities 
of  the  Owner  Trustee  are  limited  to 
receiving  payments  from  the  bond 
trustee  while  the  bonds  are  outstanding 
and  payments  on  the  loans  thereafter, 
and  to  making  current  distributions  to 
certificateholders  of  the  amoimts 
received  Under  the  Prior  Order,  the 
Owner  Trustee  complies  with  Section  26 
of  the  1940  Act  (with  certain  exceptions) 
as  if  the  Trust  were  a  unit  Investment 
trust  The  Trust  is  not  issuing,  nor  is  it 
permitted  to  issue,  additional  seciuities 
in  any  public  offering. 

3.  The  Applicant  seeks  to  amend  the 
Prior  Order  to  obtain  an  additional 
exemption  from  Rule  8b-16  under 
section  8(b)  of  the  1940  Act.  Rule  8b-ie 
provides  in  relevant  part  that  a 
registered  management  company  which 
is  required  to  file  a  semi-annual  report 
on  Form  N-SAR,  as  prescribed  by  Rule 
30bl-3,  must  amend  the  registration 
statement  required  under  section  6(b)  by 
filling  the  appropriate  form  prescribed 
for  such  amendments  not  more  than  120 
days  after  the  close  of  each  fiscal  year 
ending  on  or  after  the  date  upon  which 
the  registration  statement  was  filed. 

Applicant's  Legal  Conclusion 

4.  The  Applicant  states  that  the 
concerns  of  Rule  8b-16  are  fully  satisfied 
as  a  result  of  other  filings  and  reports 
required  to  be  made  by  the  Trust. 
Financial  statements  of  the  Trust  are 
currently  sent  to  the  Commission  and  to 
the  certificateholders  of  the  Trust 
pursuant  to  the  rules  and  regulations 
promulgated  under  section  30  of  the  1940 
Act  In  addition,  holders  of  the  bonds 
issued  by  the  Trust  receive  financial 
reports  from  the  bond  trustee.  Thus,  the 
requested  exemption  is  consistent  with 
the  protection  of  investors  because  it 
would  not  result  in  withholding  any 
information  from  investors  that  they  do 
not  already  receive  on  a  routine  basis. 
Further,  the  preparation  of  annual 
amendments  to  the  Registration 
Statement  of  the  Trust  on  Form  N-2 
would  impose  an  imnecessary  burden  of 
additional  administrative  and  legal 
expenses  which  would  be  borne  by  the 
certificateholders  with  no  countervailing 
benefits.  Lastly,  unit  investment  trusts 
are  not  subject  to  the  requirement  of 
Rule  8b-16  that  annual  amendments  be 
filed  to  registration  statements.  For 
these  reasons,  the  Applicant  states  that 
the  requested  exemption  is  necessary 
and  appropriate  in  the  public  interest 
and  is  consistent  with  purposes  fairly 
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intended  by  the  policy  and  prorisioiu  of 
the  1940  Act 

For  th«  ComiiiiMiaa,  by  ibe  Diviakxi  of 
Investment  Management,  under  delegated 
authority. 
iMBfcinC.Ktg. 
Secretary. 
[FR  Doc  a&^Z7«38Fil«d  ll-28-«8: 8:45  «b] 
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[R«le«M  No.  IC-1723a;  Flto  Ha  t12-7310] 

Western  Uf«  Insurance  Co.  «ft  «1; 
Application 

Date:  November  21, 1969. 
AGENCY*.  Securities  and  Exchange 
Commission  {the  "ConunisBion"). 
action:  Notice  of  application  for 
exemption  ander  ttie  Investment 
Company  Act  of  1940  (the  "1940  Act^. 

Appiicants:  Weetem  Life  losorance 
f "Western  Life"),  Variable  Account  C  of 
Vestem  Life  Insurance  Company 
("Account  C).  and  AMEV  Inveatora, 
Ina  ("Investors"). 

RelevaiU  1940  Act  Sections  and  Rules: 
Exemptions  requested  under  section  6(c) 
from  the  provisions  of  sections  2(bX32), 
22(c).  28(a)(2KC),  27{e]{3],  27(c)(1). 
27(cK2),  and  27(d)  of  the  1940  Act  and 
Rules  220-1  and  6e-3(TKb)(12).  {bXl3) 
and  (dKl)(ii)  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  them  to  issue  flexible  premhnn 
variable  life  ki&urance  policies  that 
enable  Western  Life  to  (1)  credit  the 
policyholder's  account  with  a  "policy 
value  advaiKe"  and  kter  recover  the 
policy  value  advance  from  the  assets  of 
Account  C  through  a  $4.00  monthly 
deduction  and  a  daily  deduction  at  an 
annual  rate  of  .27%  of  the  value  of  the 
policy's  net  assets;  (2)  dedu(^  any 
premium  tax  charge  not  previou^ 
deducted  as  part  of  a  contingent 
deferred  charge;  and  (3)  deduct  sales 
charges,  in  port  by  means  of  a  constant 
$4.00  monthly  change,  and  by  means  of 
charges  that  may  cease  and  resome 
under  certain  circumstances.  These 
sales  charges  may  be  deemed  to  be 
higher  in  one  period  than  in  a  prior 
period  due  to  the  operation  of  the  policy 
value  advance  feature  of  the  policies. 
FlUNO  DATE:  The  appHcation  was  filed 
on  May  5, 1969  and  amended  on  Joly  31. 
1989  and  October  30. 1969. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ord^^d.  the  application 
will  be  panted.  Any  interested  person 
may  request  a  hearh^g  on  this 
application,  or  ask  to  be  notified  if  • 
heaiiog  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.,  on  Oecessber  16, 1960.  Request  a 


hearing  in  writing,  giving  the  nature  of 
your  interest  the  reason  for  the  request 
and  the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  saad  it  to 
the  Secretary  of  die  Commissioa  along 
with  proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  that  date  of  a  hearing  by 
writiog  to  the  Secretary  of  the 
Commissioa 


ADonesses:  Secretary,  Securities  and 
Exchange  Comaxission,  450  Fifth  Street 
NW^  Washington,  DC  20549.  Western 
Life,  Account  C  and  Investors,  500 
Bielenberg  Drive,  Woodbury,  Minnesota 
5S12S. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Stam,  Staff  Attorney.  (202)  272- 
3017,  or  Clifford  E.  Kirsch,  Acting 
Assistant  Director,  (202)  272-2061 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  smnmary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the 
Commission's  Public  Reference  Branch 
in  person  or  the  Commission's 
commercial  copier,  (800]  231-3282  fm 
Maryland  (301)  256-4300). 

Applicants'  RepneseBtations 

1.  Western  Life,  a  Minnesota 
corporation,  established  Account  C 
pursuant  to  the  insurance  laws  of 
Minnesota  as  a  segregated  investment 
account  for  the  purpose  of  funding 
variable  life  insurance  policies.  Account 
C  is  registered  with  the  Commission  as  a 
unit  investment  trust  under  the  1940  Act. 
Investors,  an  affiliated  company  of 
Western  Life,  is  the  principal 
underwriter  for  the  policies  and  is 
registered  as  a  broker-dealer  under  the 
Seciirities  Exchange  Act  of  1S34. 
Account  C  currently  consists  of  five 
subaccounts,  each  of  which  invests 
exclusively  in  shares  of  a  corresponding 
portfolio  dt  AMEV  Series  Funds,  Ipc  a 
registered  management  investin<>nt 
company. 

2.  The  policy  permrta  the  policy  owner 
to  select  (and  change  from  time  to  time) 
between  two  death  benefit  options. 
Under  one  of  these  options  the  "poKcy 
value"  is  added  to  the  pc^icy's  "face 
amount"  of  insiu^nce  coverage  for 
purposes  of  computing  the  death  boiefit 
The  policy  owner  also  may  change  the 
face  amount  from  time  to  time,  sub|ect 
to  certain  restrictions. 

3.  The  policy  may  be  fully  surrendered 
at  any  time  for  its  "surreoder  valoe." 
and,  generally  after  the  first  policy  year, 
the  policy  owner  vaay  make  a  partial 
withdrawal  of  surrender  value  onoe  ■ 
year.  The  policy  owner  also  may  take 
out  policy  kiass  and  has  considerable 


flexibility  to  vary  die  frequency  and 
amount  of  premium  payments. 

4.  The  pohcy  will  not  lapse  for  a 
specified  number  of  years  if  certaia 
minimum  premium  payments  are  made. 
For  purposes  of  this  guaranteed  death 
benefit  the  premium  payment 
requirement  is  based  on  monthly 
"minimum  premiums."  Mostly  minimum 
premiums  are  also  used,  among  other 
ttiings,  to  make  certain  sales  charge  aod 
"policy  value  advance"  computations 
under  a  policy.  Under  vahoua 
circumstances,  different  monthly 
minimum  premiums  may  be  used  for 
different  purposes,  but  in  no  case  will 
the  sum  of  twelve  monthly  minimum 
premiums  with  respect  to  a  policy  (or 
benefit  change)  exceed  the  "guideline 
annual  premium"  with  respect  to  such 
policy  (or  change,  respectively)  as 
defined  in  Rule  6e-3(T)(c)(8). 

5.  The  "policy  value"  is  the  amount 
available  to  earn  a  return  for  the  policy 
owner  pursuant  to  the  policy.  Unless 
prohibited  in  any  state  by  applicable 
insurance  law,  a  policy  may  be  eligible 
for  a  credit  in  the  form  of  a  policy  vahie 
advance  on  the  last  day  of  each  of  the 
9th  through  19lh  policy  years.  Eligible 
pohcies  may  receive  a  policy  value 
advance  oidy  if,  as  of  the  date  of  the 
credit  (1)  the  coBudative  amount  of 
premiums  paid  over  the  life  of  the 
policy,  less  any  outstandirtg  policy 
loans,  and  less  the  oumalfitive  amount  of 
partial  withdrawals  taken  by  the  policy 
owner,  at  least  equals  (2)  the  cumulative 
monthly  minimum  premiums  to  date.  If 
the  premium  requirement  is  not  met  foi 
any  credit  no  further  policy  value 
advances  will  be  paid.  Western  Life 
currently  intends  that  for  eligible 
policies,  the  policy  value  advance  paid 
at  the  end  of  the  9th  policy  year  will 
equal  10%  of  the  average  of  the  total 
monthly  minimum  premiums  for  each 
year  to  date.  At  the  end  of  each  of  the 
10th  through  19th  policy  years.  Western 
Life  intends  to  make  similar  policy  value 
advances  to  policies  that  continue  to  be 
eligible,  in  the  amount  of  10%  of  the 
average  minimum  premiums  for  each 
year  to  date.  Any  policy  value  advance 
will  be  allocated  among  the  investment 
alternatives  then  in  use  under  the  policy 
on  a  "pro  rata  basis."  Following  such 
allocation,  these  Sfliounts  will  be 
credited  with  investment  performance 
and  otherwise  be  treated  the  same  as 
any  other  amounts  of  policy  value. 

6.  Policy  value  advaJBoes  at  the 
foregoing  rate  is  not  gaflnMleed,  and 
Western  Life  reserves  the  light  in  its 
sole  discretion  to  reduce  it  subject  to 
guaranteed  minimum  rales.  The 
guaranteed  rates  are  based  on  the 
insured's  age  at  policy  issue,  as  foUows: 
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ages  0-40, 10%;  ages  41-43,  9%;  ages  44- 
46,  8.25%;  ages  47-50,  7.5%;  ages  51-55, 
6%;  ages  56^,  5.5%:  and  61-7a  5%. 

7.  Western  Life  will  give  pc^cy 
owners  notice  that  they  may  be 
forfeiting  policy  value  advances  by 
failing  to  make  sufficient  premium 
payments.  Each  year,  a  statement  sent 
to  the  pohcy  owner  will  tell  the 
policyowenr  the  dollar  amount  that  he 
or  she  must  pay  for  the  year  (plus  any 
unpaid  amounts  from  prior  years)  to  be 
eligible  for  policy  value  advances.  If  no 
such  premiums  must  be  paid,  this  will  be 
set  forth  on  the  statement 

8.  Currently,  a  premium  tax  charge  of 
2.3%  of  all  premium  payments  is 
assessed  through  monthly  and  daily 
deductions  from  policy  value.  Any 
portion  of  such  monthly  and  daily 
deductions  that  is  not  recovered  by 
Western  Life  pursuant  to  the  monthly 
and  dculy  deductions  may  be  deducted 
as  part  of  the  surrender  charge. 

9.  A  sales  charge  in  the  amount  of 
7V^%  of  all  premium  payments  is  also 
assessed  through  the  monthly  and  daily 
deductions  from  policy  value.  Any 
amount  of  this  sales  charge  that  is  not 
recovered  by  Western  Life  through  these 
monthly  and  daily  deductions  may  be 
deducted  as  part  of  the  surrender 
charge. 

10.  The  monthly  deduction  for 
premium  tax  and  sales  totals  $4.00  per 
month  and  the  daily  deduction  for  these 
purposes  is  at  an  aggregate  aimual  rate 
of  .27%  of  the  value  of  the  policy's  net 
assets  in  Account  C  These  monthly  and 
daily  deductions,  however,  will  be 
waived  to  the  extent  that  the  cumulative 
amount  of  all  such  deductions  would 
exceed  9.8%  of  all  premium  payments 
made  to  date.  Nor  will  these  premium 
tax  and  sales  charge  deductions  be 
made  at  any  time  when  the  similar 
deductions  for  a  policy  value  advance 
are  being  made. 

11.  As  part  of  the  surrender  charge. 
Western  life  imposes  an  additional 
contingent  deferred  sales  charge  in  the 
amount  of  12%  of  premiums  paid  In  the 
first  two  policy  years  that  are  not  in 
excess  of  the  sum  of  twelve  monthly 
minimum  premiums. 

12.  An  additional  amount  of 
contingent  deferred  sales  charge  «vill  be 
payable  on  certain  totai  surrenders  or 
policy  lapses  following  an  increase  in 
face  amount  requested  by  the  policy 
owner.  The  maximum  additional 
contingent  deferred  sales  charge  will  be 
12%  of  the  lesser  of  (1 )  the  sum  of  twelve 
monthly  minimum  premiums  for  the  face 
amount  increase  or  (2)  the  amount  of 
actual  premium  payments  deemed 
attributable  to  the  increase  which  are 
made  not  later  than  two  years  after  the 
date  of  the  increase.  Any  such 


additional  contingent  deferred  sales 
charge  arising  from  a  face  amount 
Increase  is  payable  only  as  part  of  the 
surrender  charge. 

13.  A  charge  for  other  policy  issuance 
expenses  is  also  imposed  under  a  policy. 
This  charge  is  $5.00  per  thousand  dollars 
of  a  policy's  initial  face  amoimt  and  also 
will  be  imposed  following  any  increase 
in  face  amount  This  charge  is  deducted 
only  as  part  of  the  surrender  charge. 
This  chaige  will  not  exceed  the  amount 
permitted  by  Rule  6e-(T)(b)(13)(iii)(A). 

14.  The  maximum  surrender  charge  is 
the  sum  of  the  following  components:  (1) 
Any  portion  of  the  current  2.3%  premium 
tax  charge  and  the  7Vi{%  sales  charge 
referred  to  above  that  has  not  yet  been 
collected  through  the  monthly  and  daily 
deductions;  (2)  the  additional  contingent 
deferred  sales  charge;  and  (3)  the  charge 
for  other  pohcy  (or  increase)  issuance 
expenses.  The  entire  surrender  charge 
for  the  initial  face  amount  and  each  face 
amount  increase  is  subject  to  an  overall 
upper  limit  or  "cap,"  based  on  the 
insured's  age  and  the  face  amount  (or 
face  amount  increase).  This  cap 
decreases  on  the  fifth  and  each 
subsequent  policy  aimiversary  (or  face 
amount  increase  anniversary,  as  the 
case  may  be)  until  it  reaches  zero  on  the 
eleventh  policy  anniversary  (or  increase 
anniversary). 

15.  The  amount  of  any  policy  value 
advance  paid  by  Western  Life  is  subject 
to  recovery  through  the  following 
deductions  made  after  the  payment  of 
the  advance:  $4.00  per  month  (as  part  of 
the  monthly  deduction]  plus  a  daily 
deduction  at  an  aimual  rate  of  .27%  of 
the  value  of  the  policy's  net  assets  in 
Account  C  These  deductions  continue 
until  their  cumulative  amount  equals  the 
cumulative  amount  of  policy  value 
actually  credited  to  the  pohcy.  These 
deductions  will  not  be  made  under  any 
policy  that  has  not  received  a  pohcy 
value  advance. 

16.  The  monthly  deduction  from  policy 
value  includes  (1)  premium  tax  and 
sales  charges  of  recovery  of  policy  value 
advances,  (2)  the  cost  of  insurance 
charge,  (3)  a  monthly  charge  for  the 
guaranteed  death  benefit  (in  the  amount 
of  $.01  per  thousand  dollars  of  face 
amount  under  the  policy  of  any  optional 
riders),  (4)  the  charge  for  optional 
insurance  benefits  added  by  rider,  and 
(5)  the  monthly  administrative  expense 
charge  of  $4.50  per  pohcy.  This  charge 
will  not  exceed  the  amount  permitted  t^ 
Rule  6e-(T)(b)(13){iii){A). 

17.  A  daily  charge  is  made  for 
mortality  and  expenses  risks  assumed 
by  Western  Life.  The  charge  is  at  an 
annual  rate  of  .90%  of  the  average  daily 
value  of  the  net  assets  in  Account  C  thiat 
are  attributable  to  the  policies. 


18.  Applicants  request  exemptions 
from  sections  26(a)(2)(C)  and  27(cKl)  to 
the  extent  necessary  to  permit  the 
deduction  of  monthly  and  daily  charges 
to  recover  value  advances.  Applicants 
submit  that  because  the  recovery  of  all 
or  pari  of  a  pohcy  value  advance  merely 
returns  to  Western  Life  its  own  assets, 
such  recovery  is  not  a  payment  erf  the 
sort  addressed  by  section  2e(aK2KC).  In 
this  respect  deducticms  to  recover 
policy  value  advances  are  similar  to  the 
removal  from  separate  account  assets 
amounts  necessary  to  secure  policy 
loans,  or  to  secure  additional  policy 
loans  that  are  made  automaticaUy  in 
order  to  "capitahze"  loan  Interest  that 
the  policy  owner  has  not  otherwise  paid. 
Similarly,  deductions  by  Western  Life  to 
recover  policy  value  advances  may 
reasonably  be  Vtswed  as  capital 
adjustments  rather  than  a  charge  or 
expense  of  the  type  addressed  by 
section  26(a)(2)(C). 

19.  Section  27(c)(2)  requires  anly  diat 
the  "proceeds"  of  "payments"  [i.e., 
amounts  paid  by  the  investor)  be 
deposited  with  a  trustee  and  held 
subject  to  the  requirements  of  Section 
26.  The  statutory  language  itself  thus 
lends  support  to  the  conclusion  that 
recovery  by  Western  Life  of  policy  value 
advances  is  outside  the  ambit  of  those 
provisions,  insofar  as  the  poHcy  vahie 
advance  does  not  constitute  "proceeds" 
of  "payments"  made  by  an  investor,  but 
is  rather  an  advance  made  by  Western 
Life  frxjm  its  own  funds. 

20.  Policy  value  advances  will  provide 
a  significant  potential  benefit  to  policy 
owners  that  are  eligible  for  them.  They 
increase  the  amount  available  to  earn  a 
return  for  the  policy  owner.  In  many 
cases,  moreover,  the  amount  of  a  policy 
value  advance  will  never  be  recovered, 
or  will  be  only  partially  recovered,  by 
Western  Life,  lliis  is  because  no 
contingent  deferred  charge  for 
unrecovered  policy  value  advances  is 
imposed  upon  death  of  the  insured, 
surrender,  withdrawal  or  lapse.  The 
total  amount  deducted  to  recover  policy 
value  advances  under  any  pohcy  wiQ 
never  exceed  the  amount  of  policy  value 
advances  actually  paid  to  that  poUcy. 

21.  The  policy  owner  receives  the 
further  benefit  that  during  the  time 
when  deductions  for  pohcy  value 
advances  are  being  made,  the  similar 
monthly  and  daily  dadactkms  for 
premium  taxes  and  sales  charges  are 
suspended.  The  amounts  of  premimum 
tax  and  sales  charges  that  are  thus 
deferred  are  equal  to  the  amounts  of  the 
monthly  and  daily  deductions  for  policy 
value  advances,  assuming  the  9.8% 
maximum  on  the  monthly  and  daily 
premium  tax  and  sales  charge 


49162 Federal  Regigter  /  Vol  54.  No.  228  /  Wednesday,  November  29.  1989  /  Notices 


deductions  would  not  have  otherwise 
been  reached. 

Once  the  amount  of  any  policy  value 
advances  has  been  fully  recovered 
through  the  deductions  therefor,  the 
monthly  and  daily  deductions  for 
premium  taxes  and  sales  charges 
resume,  unless  the  total  monthly  and 
daily  deductions  actually  made  to  date 
for  premium  taxes  and  sales  charges 
already  has  reached  0.8%  of  all 
premiums  paid  to  date.  The  policy 
owner  is  not  deemed  to  have  "paid"  any 
periodic  premium  tax  and  sales  charges 
that  otherwise  would  have  been 
deducted  during  the  period  when 
deductions  to  recover  policy  value 
advances  were  being  made. 
Nevertheless,  the  deferral  of  these 
charges  is  a  significant  beneflt  that 
enhances  the  value  to  policy  owners  of 
the  policy  value  advance  feature.  The 
deferral  of  these  charges  tends  to  offset 
the  deductions  made  to  recover  policy 
value  advances  and  therefore  has  a 
positive  effect  on  policy  value.  This 
benefit  is  illustrated  by  the  illustrations 
filed  as  an  appendix  to  the  application. 

22.  A  policy  value  advance  will 
increase  the  policy  value  and. 
accordingly,  may  increase  the  amount  of 
certain  charges  that  are  deducted  by 
Western  Life  on  the  basis  of  a 
percentage  of  Account  C  or  AMEV 
Series  assets:  i.e.,  the  mortaility  and 
expense  risk  charge  and  the  AMEV 
Series  investment  advisory  fee.  The 
increased  asset-based  charges  in  each 
case  are  simply  the  price  the  policy 
owner  pays  for  the  opportunity  of 
having  amounts  attributable  to  the 
transaction  participate  in  the  investment 
performance  of  Account  C  The  policy 
owner  can  avoid  the  increased  asset- 
based  charges  in  each  case  by  allocating 
the  pohcy  value  to  the  general  accoimt 
rather  than  to  Account  C. 

23.  There  is  no  assurance  that 
separate  account  investment 
performance  earned  on  policy  value 
advances  will  be  sufficient  to  offset  the 
additional  asset-based  charges  resulting 
from  the  policy  value  advances.  This 
would  depend  to  some  extent  on  the 
timing  of  the  policy  value  advances  and 
of  the  deductions  to  recover  them, 
because  these  factors  indirectly 
determine  the  amount  of  return  that 
would  be  credited.  A  policy  owner  who 
wants  to  be  assured  of  earning  a  rate  of 
return  greater  than  the  rate  of  asset- 
based  charges  can  allocate  amounts 
attributable  to  policy  value  advances  to 
Western  Life's  general  account 

24.  The  policy  value  advances  involve 
various  costs  to  Western  Life,  includins 
the  cost  of  the  amounts  advanced  and 
the  costs  of  developing  and 
administering  the  policy  value  advance 


feature.  Even  if  the  development  and 
administration  costs  are  disregarded, 
there  is  no  reasonable  set  of 
assumptions  under  which  (1)  the  value 
to  Western  Life  of  (a)  the  revenues  from 
the  deductions  for  policy  value 
advances  plus  (b)  any  increased 
mortality  and  expense  risk  charge  and 
advisory  fee  revenues  resulting  from 
policy  value  advances  would  exceed  (2) 
Western  Life's  additional  costs 
associated  with  policy  value  advances. 
Therefore,  the  policy  value  advances 
and  related  charges  could  not  be  said  to 
involve  any  "back  door"  attempt  to 
impose  additional  charge  on  policy 
owners. 

25.  The  deductions  for  policy  value 
advances  do  not  contain  hidden  charges 
because  the  deductions  to  recover  policy 
value  advances,  as  well  as  the 
possibility  of  increased  asset-based 
charges,  will  be  fully  disclosed  in  the 
prospectus  for  the  policies.  Nor  do  these 
deductions  result  in  profits  to  Western 
Life,  since  they  merely  defray  the  cost  of 
credits  previously  paid  to  policies  by 
Western  Life  out  of  its  own  funds.  The 
deductions  to  recover  policy  value 
advances  are  not  intended  to  finance 
sales  expenses.  Their  sole  purpose  and 
effect  is  to  reimburse  Western  Life  for 
amounts  that  Western  Life  will  have 
advanced  to  the  policy  owner. 

28.  Policy  value  advances  are 
intended  as  benefits  that  will  make 
policies  more  attractive  to  prospective 
purchasers  and  will  encourage  policy 
owners  to  retain  and  make  regular 
premium  payments  under  their  policies. 
Life  insurance  policies  are  typically 
quite  unprofitable  to  an  insurance 
company  in  the  policies'  early  years 
because  each  policy  typically  has  high 
initial  insurance  costs  (such  as  sales 
expenses  and  underwriting  costs)  and 
asset-based  revenues  are  likely  to  be 
relatively  small.  To  the  extent  that  the 
objectives  of  the  policy  value  advance 
are  achieved,  it  will  be  less  likely  that 
Western  Life  at  some  point  would  need 
to  raise  its  charges  for  cost  of  insurance, 
administrative  expenses  or  certain 
policy  features  to  achieve  their 
objectives,  and  the  possibility  will  be 
increased  that  Western  Life  may  be  able 
to  offer  additional  investment  options  or 
reduce  charges  under  policies  in  the 
future.  Pohcy  owners  may  also  benefit 
from  lower  expense  ratios  of  the 
management  investment  company 
funding  the  poUcies,  as  a  result  of 
increased  assets  attributable  to  policies. 
Insufficient  sales  or  poor  persistency 
also  can  produce  a  small  and  non- 
diverse  pool  of  mortaUty  risks 
represented  by  the  policies.  This  would 
expose  Western  Life  to  the  possibility  of 
erratic  mortality  experience.  This 


problem  is  exacerbated  by  the  fact  that 
policies  tend  not  to  be  surrendered 
when  the  insured  is  in  poor  health.  A 
high  rate  of  surrenders,  therefore,  would 
tend  to  decrease  the  overall  quality  of 
the  mortality  pool  represented  by  the 
policies.  Thus,  if  the  policy  value 
advances  achieve  their  objectives. 
Western  Life's  financial  strength  and 
stability  will  be  enhanced,  as  will  as  the 
security  of  the  poUcy  owner's 
investment  in  and  coverage  under  the 
policies. 

27.  Policy  value  advances  also  will 
promote  fairness  between  persisting  and 
surrendering  poUcy  owners.  Because 
persisting  policy  owners  make 
substantial  premiiSn  payments,  they  are 
expected  to  generate  more  profits  for 
Western  Life.  It  is  therefore  equitable 
for  persisting  poUcy  owners  to  receive 
additional  benefits  in  the  form  of  policy 
value  advances. 

28.  Western  Life  has  designed  the 
policy  value  advances  and  its  method  of 
operation  so  as  to  address  any  state 
regtilatory  concerns.  Western  Life  has 
specifically  designed  the  policy  value 
advances  to  avoid  any  substantial 
discontinuities  in  projected  values.  All 
sales  illustrations  used  by  Western  Life 
will  specifically  disclose  the  amount  of 
any  policy  value  advances  that  are 
assumed  by  the  illustration.  The  policy 
value  advances  are  not  contingent  on 
Western  Life's  actually  earning  profits 
and  Western  Life  will  establish  current 
reserves  for  planned  policy  value 
advances. 

29.  The  Commission  has  in  the  past 
acquiesced  in  or  approved  of  an 
insurance  company  making  deductions 
to  recover  or  defray  the  cost  of 
providing  benefits  to  investors  similar  to 
those  afforded  by  policy  value 
advances.  For  example,  deductions  to 
recover  policy  value  advances  are 
similar  to  the  removal  from  separate 
account  assets  of  amounts  necessary  to 
secure  policy  loans,  or  to  secure 
additional  policy  loans  that  are  made 
automatically  in  order  to  "capitalize" 
loan  interest  that  the  policy  owner  has 
not  otherwise  paid.  Also,  the 
Commission  has  granted  exemptive 
relief  from  sections  27(c)(2]  and 
26(a)(2)(C)  with  respect  to  contingent 
deferred  charges  to  recover  "bonuses" 
credited  by  an  insurance  company 
under  certain  vcuiable  annuity 
contracts.*  There  would  appear  no 


•  In  the  Mailer  of  the  Prudential  Int.  Co.  of 
America,  et  ai.  R«l.  No.  IC-ISTSS  (]an.  2S.  IflSe) 
(Notice);  Ral.  No.  IC-10B24  (Feb.  21. 1080)  (Ordw);  In 
the  Matter  of  the  Pnidential  la*.  Co.  of  America,  el 
oL  Ral.  No.  IC-1S240  (Aug.  S.  lOBS)  (Notics):  Rd. 
No.  IC-lS2Se  [Sepi.  S.  1806)  (Ordw). 


Federal  Register  /  Vol.  54,  No.  228  /  Wednesday.  November  29   19ft? 


»?n63 


reason  for  reaching  a  different  result  in 
this  case. 

30.  Applicants  request  exemptions 
from  sections  2(a)(32),  22(c).  27(c)(1)  and 
27td)  and  Rules  6e-3(T)(b)(12).  and  6e- 
3(T){b)(13)  and  22o-l.  to  the  extent 
necessary  to  permit  the  amount  of  any 
premium  tax  charges  that  have  not  been 
previously  collected  by  means  of  a 
deduction  from  policy  value  to  be 
included  in  the  surrender  chaive. 

31.  Western  Life's  method  of 
deducting  all  or  part  of  tne  charges  for 
premium  taxes  on  a  basi    other  than 
from  premiums  is  more  favorable  to 
investors  than  deducting  the  entire 
amount  of  such  charges  from  premium 
payments,  to  the  extent  that  more  policy 
value  is  available  to  earn  a  return  for 
the  investor.  Applicants  represent  that 
(1)  no  premium  tax  charge  will  be 
designed  to  yield  a  profit,  (2)  the  total 
amount  charged  to  any  policy  owner  for 
permium  taxes  (including  any  amounts 
that  Western  Life  may  subsequently 
determine  to  deduct  from  premium 
payments)  will  be  no  greater  than  if  all 
such  charges  were  taken  from  premiums 
when  paid,  and  (3)  the  premium  tax 
charges  will  not  take  into  account  the 
"time  value"  of  money  (which  would 
increase  the  charge  to  factor  in  the 
investment  cost  to  Western  Life  of 
deferring  collection  of  the  charge). 

32.  Applicants  request  an  exemption 
from  the  "stair  step"  requirements  of 
section  27(a)(3]  and  Rules  6e- 
3(T)(b)(13)(ii)  and  (d)(l)(ii}  to  the  extent 
necessary  because  of  three  aspects  of 
the  policies  discussed  below. 

33.  First  part  of  the  $4.00  monthly 
charge  deducted  pursuant  to  each  policy 
is  a  sales  chaise.  Because  this  sales 
charge  is  a  constant  dollar  amount  each 
month,  it  will  vary  from  month  to  month 
as  a  percentage  of  premiums  paid  and 
as  a  percentage  of  the  policy  onwer's 
policy  value.  Assessing  part  of  the  sales 
charge  as  a  flat  monthly  deduction  is 
beneficial  to  policy  owners,  as 
compared  to  deducting  it  from  premium 
payments.  A  greater  amount  is  thus 
available  to  earn  an  investment  return 
for  the  policy  owner.  Also,  the  dollar 
amount  of  the  sales  charge  deductions 
will  be  more  predictable  than  if  the 
sales  charge  were  deducted  through  a 
daily  percentage  charge.  This  has 
potential  advantages  for  both  the  policy 
owner  and  for  Western  Life,  insofar  as 
their  abihty  to  make  plans  based  on 
expected  amounts  of  sales  charge 
deductions  is  thereby  enhanced.  The  flat 
dollar  amount  deducted  monthly  for 
sales  charges  under  a  policy  will  not 
change  from  month  to  month,  except  in 
the  case  of  a  reduction  as  a  result  of 
transfer  from  another  plan  of  insurance. 
At  least  one  other  registrant  appears  to 


offer  several  variable  life  insurance 
policies  that  deduct  constant  amounts  of 
sales  charges  from  a  policy's  account 
value  in  rehance  on  Rule  6e-3(T), 
without  to  Applicant's  knowledge, 
obtaining  exemptive  relief  from  the  stair 
step  provisions.  Although  it  may 
therefore  be  regarded  as  unnecessary, 
Applicants  are  requesting  such  relief  to 
eliminate  any  uncertainty  in  this  regard. 

34.  Second,  the  monthly  and  daily 
sales  charge  deductions  may  cease  for 
certain  periods  of  time  and  subsequently 
resume.  These  charges  are  suspended 
when  deductions  to  recover  policy  value 
advances  are  being  made  and  when  the 
maximum  amount  of  such  charges,  as  a 
percentage  of  premium  payments,  has 
been  reached.  This  creates  a  question 
regarding  compliance  with  the 
requiremenU  in  Rule  6e-3(TKdKlHiiHA) 
and  (B).  respectively,  that  the 
proportionate  or  percentage  amount  of 
sales  charges  deducted  not  exceed  the 
proportionate  or  percentage  amount 
previously  deducted  pursuant  to  the 
same  method. 

35.  Applicants  assert  that  if  section 
27(a)(3)  and  the  related  provisions  of 
Rule  6e-3(T)  were  interpreted  to  prevent 
the  resumption  of  sales  charge 
deductions  from  contract  assets  once 
the  deduction  of  such  charges  had 
ceased  for  any  reason,  the  utility  of 
pohcy  designs  providing  for  sales  charge 
deductions  from  pohcy  assets  would  be 
gready  reduced.  Deducting  part  of  the 
sales  charges  from  policy  value,  rather 
than  from  premium  payments,  is 
advantageous  to  policy  owners  because 
more  assets  are  put  to  work  as  policy 
value  with  the  potential  of  earning  a 
return  for  the  pohcy  owner's  benefit 

36.  Certain  other  variable  life 
insurance  issuers  impose  asset-based 
sales  charges  that  may  cease  upon 
certain  limits  being  reached  and 
subsequently  recommence  when 
additional  premiums  are  paid.  The  same 
is  true  with  respect  to  several  variable 
life  insurance  poUcies  that  deduct  the 
sales  load  attributable  to  a  premium 
payment  from  the  poUcy's  account  value 
in  periodic  installments  of  a  fixed 
amount  To  AppHcant's  knowledge,  in 
none  of  these  cases  have  stair  step 
exemptions  been  granted  to  permit  sales 
charge  deductions  to  be  resumed  upon 
payment  of  additional  premiums 
subsequent  to  the  time  such  deductions 
reached  the  maximum  permitted 
percentage  of  premiums  previously  paid. 
Applicants  submit  therefore,  that  such 
relief  has  been  regarded  as  unnecessary. 
Nevertheless,  Apphcants  are  requesting 
such  rehef  here  in  order  to  eliminate  any 
uncertainty  in  this  regard. 

37.  Third.  Rule  6e-3(T)(c)(4)  defines 
"sales  load"  for  any  contract  period  as 


the  exceM  of  premium  payments  over 
changes  in  "cash  value"  (other  than 
from  investment  performance)  and 
certain  enumerated  charges.  An 
increase  or  decrease  in  a  policy's  cash 
value  resulting  from  the  payment  of  or 
subsequent  deductions  to  recover  a 
pohcy  value  advance  cookl  ba  daeaiad 
to  result  in  an  increase  or  decraaw  in 
the  otherwise  applicable  sales  k>ad  for 
the  contract  period  in  which  the 
transaction  occurs.  The  stair  step 
provisions  could  apply  because  the 
operation  of  the  policy  value  advance 
could  cause  such  sales  load  to  be  at  a 
higher  rate  than  in  a  preceding  period  or 
at  a  lower  rate  than  in  a  subsequent 
period.  Apphcants  submit  that  their 
program  with  respect  to  poticy  value 
advances  provides  a  significant 
potential  benefit  to  poUcy  owners  and 
the  policies'  charge  structure  complies 
with  the  spirit  and  purpose  of  Rules  6e- 
3(T)(b)(13)(u)  and  (dKlMii). 

38.  The  potential  stair  step  issues 
under  the  poUcies  do  not  result  from 
early  deduction  of  front-end  charges.  No 
sales  charges  will  be  deducted  from 
premiimis.  Although  sales  charges  will 
be  deducted  through  several  different 
t3^es  of  deductions,  the  rates  of  these 
charges  will  never  increase. 

39.  The  stair  step  issues  under  the 
policies  result  from  the  deferral  by 
Western  Life  of  sales  charges  in  the 
form  of  monthly  and  daily  deductions 
and.  in  the  case  of  poUcies  that  are 
surrendered  or  lapse  before  a  certain 
time,  the  surrender  charge.  In  two  recent 
no-action  letters,  -the  Commission  staff 
examined  in  detail  the  policies  and 
purposes  underlying  section  27(aM3).* 
The  staff  concluded,  based  on 
extenstive  citation  of  authority,  that  the 
provision  was  designed  to  address  the 
perceived  abuse  of  periodic  payment 
plan  certificates  that  deducted  large 
amounts  of  front-end  sales  charges  so 
early  in  the  Ufe  of  the  plan  that  an 
investor  redeeming  in  the  early  periods 
would  recoup  Uttle  or  none  of  his  or  her 
investment  Western  Life's  poUcies 
present  an  entirely  different  case.  The 
potential  stair  step  issues  under  the 
poUcies  do  not  result  from  early 
deduction  of  front-end  charges.  No  sales 
charges  wiU  be  deducted  from 
premiums.  The  stair  step  uncertainties 
under  the  poUdes  in  fact  result  from  the 
imposition  of  deferred  sales  charges  in 
the  form  of  monthly  and  daily 
deductions  and.  in  the  case  of  poUdes 
that  are  surrendered  or  lapse  before  a 
certain  time,  the  surrender  charge.  By 
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thus  spreading  sales  charges  more 
evenly  and  fairly  over  the  life  of  a 
policy,  the  policies'  sales  charge 
structure  clearly  furthers  the  purposes  of 
section  27(a)(3].  as  articulated  by  the 
Commission's  staff. 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jena  than  Katz. 
Secretary. 

[FR  Doc.  89-27939  Filed  11-28-89;  8:45  am] 
•uxMo  cooc  aoio-oi-n 


[Corporats  Reorganization  Reioass  No. 
386,  Rstoas*  No.  34-27456;  Rl«  No.  4-351  ] 

Request  for  PutMc  Comments  on  the 
Role  of  the  Securities  and  Exchange 
Commission  in  Reorganization  Cases 
Under  Chapter  1 1  of  the  Banlcruptcy 
Code 

agency:  Security  and  Exchange 

Commission. 

action:  Extention  of  comment  period. 

summary:  The  Securities  and  Exchange 
Commission  today  announced  that  it 
has  extended  the  deadline  for  comments 
concerning  the  scope  of  the 
Commission's  participation  in  Federal 
court  reorganizations  of  publically-held 
companies  under  the  Bankruptcy  Code. 
Corporate  Reorganization  Release  No. 
384.  Release  No.  34-27300  (September 
27, 1989)  [54  FR  40760.  October  3, 1989] 
requested  public  comments  by 
November  15, 1989;  the  new  deadline  is 
January  2, 1990,  The  public  hearing 
concerning  the  Commission's  role  in 
Chapter  11  cases,  tentatively  scheduled 
for  December  11, 1989,  has  also  been 
postponed;  a  separate  aimouncement 
will  be  forthcoming  regarding  a  new 
date  for  that  hearing. 

DATES:  Comments  must  be  received  on 

or  before  January  2, 1990. 

ADDRESSES:  Persons  wishing  to  express 
their  views  should  submit  comments  in 
triphcate  addressed  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  Street  NW.,  Mail 
Stop  6-9,  Washington.  DC  20549. 
Reference  should  be  made  to  File  No.  4- 
351.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  5th  Street  NW. 
Washington.  DC  20549. 
TOR  FURTHER  INFORMATION  CONTACT: 
K4ichael  A.  Berman  (202)  272-2493, 
CfHce  of  the  General  Counsel,  Securities 
and  Exchange  Commission,  450  5th 
Street  NW,  Mail  Stop  6-6,  Washington. 
DC  20549. 

By  the  Commission. 


Dated:  November  20. 1988. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  89-27897  Filed  ll-2&-e9;  8:45  am] 

MUJtM  cooc  SOIO-OI-M 

[R«lMM  No.  34-27470;  Fils  No.  SR-NASD- 
86-23] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc^ 
Relating  to  the  Operation  of  the 
PORTAL  Market 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  15  U.S.C.  788(b)(1), 
notice  is  hereby  given  that  on  November 
3, 1989,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  adopt  new 
Schedule  I  to  the  NASD  By-Laws 
("PORTAL  Rules").  The  proposed  new 
schedule  will  establish  a  new 
marketplace  for  primary  distributions 
and  secondary  trading  that  would  meet 
the  requirements  of  proposed  Rule  144A 
under  the  Securities  Act  of  1933  ("Rule 
144A")  for  an  exemption  from  the 
registration  and  prospectus  delivery 
requirements  of  the  Securities  Act  of 
1933  ("Securities  Act").  The  market  will 
be  based  on  fully  automated  facilities 
supporting  private  offerings,  resale 
trading,  clearing  and  settlement  of 
domestic  and  foreign  debt  and  equity 
securities  that  are  immobilized  within  a 
dedicated  custodial  network,  providing 
appropriate  record-keeping  and  controls 
to  provide  for  multi-currency 
settlements,  and  control  of  the  exit  of 
the  unregistered  securities  into  the 
domestic  United  States  retail  market. 

As  part  of  the  proposal  the  NASD 
requests  that  the  Commission  grant 
exemptions  from  Rules  15c2-ll  and 
12g3-2.  The  NASD  requests,  pursuant  to 
Rule  15c2-ll(h),  that  the  Commission 
grant  an  exemption  from  Rule  15c2-ll 
with  respect  to  publication  or  display  of 
quotations  in  eligible  securities  through 
the  proposed  PORTAL  Market  The 
NASD  also  requests  that  the 
Commission  grant  an  exemption  from 


Rule  12(g)  so  that  PORTAL  qualified 
investors  in  PORTAL  equity  securities, 
domestic  and  foreign,  will  not  be 
counted  toward  the  shareholder 
thresholds  of  Section  12(g).  In  addition.  ~ 
the  NASD  requests  that  the  Commission 
grant  an  exemption  from  subsection 
(d)(3)  of  Rule  12g3-2  which,  unless 
granted,  would  appear  to  subject  foreign 
issuers  of  PORTAL  seciirities  to 
Exchange  Act  reporting  requirements. 

The  proposed  new  marketplace  is 
called  the  PORTAL*  Market.  Following 
is  a  summary  description  of  the 
PORTAL  Rules.  Interested  persons  may 
obtain  a  copy  of  the  complete  rule  filing 
and/or  the  PORTAL  Rules  by  request  to 
the  Office  of  General  Counsel  of  the 
NASD,  1735  K  Strefet  NW.,  Washington, 
DC  20006. 

Summary 

The  proposed  PORTAL  Rules  are 
comprised  of  eight  parts.  Part  I  provides 
definitions  of  terms  used  in  the  Rules. 
Part  0  sets  forth  the  requirements 
applicable  to  securities  in  the  PORTAL 
Market.  Park  III  delineates  the 
requirements  applicable  to  NASD 
members  that  wish  to  act  as  dealers  or 
brokers  in  the  PORTAL  Market.  Part  IV 
provides  the  requirements  applicable  to 
investors  that  wish  to  participate  in  the 
PORTAL  Market.  Part  V  indicates  the 
procedures  for  handling  grievances 
concerning  the  designation  of  a  security 
in  the  PORTAL  Market  or  the 
registration  of  a  dealer,  broker  or 
investor  in  the  PORTAL  Market.  Part  VI 
sets  forth  requirements  applicable  to  the 
operation  of  and  transactions  in  the 
PORTAL  Market.  Part  VII  delineates  the 
applicability  of  the  NASD  Rules  of  Fair 
Practice  to  transactions  in  the  PORTAL 
Market.  Part  VIII  indicates  the 
availability  or  arbitration  to  settle 
disputes  arising  from  PORTAL 
transactions. 

Securities  that  have  been  approved 
pursuant  to  the  requirements  of  Part  II  of 
the  proposed  PORTAL  Rules  are 
considered  designated  as  "PORTAL 
securities."  The  basic  requirement  for 
PORTAL  securities  is  that  the  security 
be  eligible  to  be  sold  pursuant  to  Rule 
144A.  NASD  members  must  meet  the 
requirements  of  Part  III  of  the  proposed 
PORTAL  Rules  applicable  to  "PORTAL 
dealers"  and  "PORTAL  brokers"  to 
participate  in  the  PORTAL  market  on  a 
principal  or  agency  basis.  The 
distinction  between  the  two  categories 
is  that  PORTAL  dealers  must  be  eligible 
to  purchase  securities  under  Rule  144A. 
Investors  must  be  designated  as 


•  PORTAL  !•  a  tefvica  mark  of  NASD  Market 
Servicas.  Inc 
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"PORTAL  qualified  investors"  pursuant 
to  Part  rv  in  order  to  purchase  and  sell 
PORTAL  securities  in  the  PORTAL 
Market.  The  major  requirement 
applicable  to  PORTAL  qualified 
investors  is  that  the  investor  be  eligible 
to  purchase  securities  pursuant  to  Rule 
144A.  PORTAL  qualified  investors  may 
only  execute  purchase  or  sale 
"transactions"  in  PORTAL  securities 
through  a  PORTAL  dealer  or  a  PORTAL 
broker,  and  such  transactions  may  only 
be  through  the  PORTAL  Market  with  a 
PORTAL  dealer  or  another  PORTAL 
qualified  investor  or  be  in  a  "qualified 
exit  transaction"  to  an  account  outside 
the  PORTAL  Market.  A  "qualified  exit 
transaction"  is  one  meeting  the 
requirements  of  Section  15  to  Part  I  of 
the  proposed  PORTAL  Rules,  which 
restricts  transactions  in  PORTAL 
securities  to  an  account  outside  of  the 
PORTAL  market  to  transactions:  (1) 
Registered  under  the  Securities  Act,  (2) 
exempt  from  the  registration 
requirements  of  the  Securities  Act 
pursuant  to  proposed  SEC  Regulation 
S.*  SEC  Rules  144  and  145,*  or  because 
of  repurchase  by  the  issuer,  or  (3)  that 
are  exempt  from  registration  and  result 
in  the  purchaser  holding  freely-tradeable 
securities.  Further,  PORTAL  participants 
are  prohibited  from  effecting  transfers 
out  of  the  PORTAL  Market  other  than 
purchases  and  sales  except  in  a 
"qualified  exit  transfer",  which  restricts 
transfers  existing  the  PORTAL  Market 
to  the  return  of  borrowed  secuirities. 

PORTAL  dealers,  PORTAL  brokers 
and  PORTAL  qualified  investors 
(together,  defined  as  "PORTAL 
participants")  are  required  to  be  a 
member  of,  or  have  a  relationship 
providing  it  access  to,  a  "PORTAL 
depository  system,"  which  is  composed 
of  one  or  more  organizations  designated 
by  the  Association  to  perform  the 
functions  of  a  secuirities  depository  with 
respect  to  PORTAL  securities.  Currently, 
the  sole  designated  PORTAL  depository 
organization  is  Centrale  de  Livraison  de 
Valeurs  Mobilieres  S.A.  Luxembourg 
("CEDEL").  supported  by  its  individual 
global  network  of  foreign  depository 
banks.  PORTAL  dealers  and  PORTAL 
brokers  are  required  to  be  a  member  of 
a  "PORTAL  clearing  system,"  which  is 
composed  of  one  or  more  organizations 
designated  by  the  Association  to 
perform  the  clearance  and  settlement 
functions  with  respect  to  PORTAL 
securities.  The  sole  PORTAL  clearing 
organization  designated  by  the  NASD  is 
the  International  Securities  Clearing 
Corporation  ("ISCC"),  which  is 


■  Securitiea  Act  Release  No.  8779  (June  la  1988); 
Securities  Act  Release  No.  0338  [July  11. 1989). 
»  17  CFR  aw.144;  17  CFR  240.145. 


registered  under  Section  17A  of  the 
Exchange  Act  PORTAL  participants  are 
also  required  to  be  a  participant  in  a 
"PORTAL  accoimt  instruction  system," 
which  is  composed  of  one  or  more 
communications  systems  designated  by 
the  Association  to  transfer  information 
concerning  PORTAL  account  activities 
between  a  PORTAL  qualified  investor, 
its  agent  providing  it  access  to  the 
PORTAL  depository  system,  PORTAL 
dealers  and  PORTAL  brokers.  The  sole 
PORTAL  account  instruction  system 
currently  designated  by  the  NASD  is  the 
International  Institutional  Delivery 
System  ("IID"),  owned  and  operated  by 
the  Depository  Trust  Company  which  is 
registered  wi^  the  SEC  pursuant  to 
Section  17A  of  the  Exchange  Act. 

The  normal  PORTAL  Market  hours  of 
operation  are  to  be  between  9:30  a.m. 
and  4:00  p.m.  Eastern  Time.  However, 
Section  1  to  Part  VI  of  the  PORTAL 
Rules  permits  the  NASD  to  establish 
different  hours.  The  PORTAL  market 
will  accept  prices  and  quotations  that 
are  one-  or  two-sided,  firm  or  indicative. 
Transactions  in  the  PORTAL  Market 
will  settle  five  business  days  after  the 
date  of  the  transaction,  except  as 
otherwise  agreed  between  the  parties  to 
the  transactions.  Further,  the  transaction 
can  settle  in  any  currency  accepted  by 
the  PORTAL  clearing  organization.  Each 
PORTAL  dealer  and  PORTAL  broker 
that  executes  a  transaction  or  effects  a 
qualified  exit  transfer  is  required  to 
enter  a  PORTAL  transaction  report  in 
the  PORTAL  Market  that  includes 
necessary  information  regarding  the 
transaction  or  transfer.  Any 
modification,  correction  or  cancellation 
of  the  PORTAL  transaction  report  is 
also  required  to  be  entered  into  the 
PORTAL  Market.  PORTAL  participants 
are  required  to  either  affirm  or  reject  a 
PORTAL  transaction  report  in  the 
PORTAL  Market  in  order  to  obtain  a 
compared  PORTAL  transaction  report 

"When,  as  and  if  trading  of  a  new 
issue  of  securities  is  permitted  in  the 
PORTAL  Market  subsequent  to 
effectiveness  of  the  designation  of  the 
securities  as  PORTAL  securities  so  long 
as  the  managing  underwriter  establishes 
a  settlement  date  for  the  securities 
based  on  their  anticipated  availability 
and  enters  a  corrected  PORTAL 
transaction  report  designating  a 
substitute  settlement  date  if  settlement 
is  delayed. 

"Short"  sale  transactions  are 
permitted  In  the  PORTAL  Market  and 
securities  may  be  borrowed  from 
another  PORTAL  Market  account  or 
from  outside  the  PORTAL  Market.  The 
requirements  appUcable  to  "short"  sales 
are  based  on  those  in  the  Interpretation 


BEST  COPY  AVAILABLE 


of  the  Board  of  Governors — Prompt 
Receipt  and  Delivery  of  Securities. 
Article  m  Section  1  of  the  NASD's 
Rules  of  Fair  Practice.  A  provision  is 
included  providing  the  NASD  authority 
to  adopt  additional  restrictions  with 
respect  to  "short"  sales  and  the 
borrowing  and  return  of  securities  as  the 
NASD  deems  necessary  to  prevent 
violation  of  the  registration 
requirements  of  the  Securities  Act 

The  PORTAL  Rules  specify  that 
stabilizing  bids  are  permitted  in  the 
PORTAL  Market.  Sections  15,  59  and  60 
of  the  NASD's  Uniform  Practice  Code 
are  incorporated  into  the  PORTAL 
Rules,  with  modifications  to  reflect  the 
context  of  transactions  in  the  PORTAL 
Market.  The  close-out  procedures  from 
Sections  59  and  60  of  the  Uniform 
Practice  Code  are  not  mandatory.  The 
PORTAL  Rules  also  include  provisions 
that  set  forth  the  applicability  of  the 
NASD's  Rules  of  Fair  Practice  to 
fransactions  and  business  activities 
relating  to  the  PORTAL  Market 
distinguishing  between  provisions  that 
are  applicable;  provisions  that  are 
applicable  with  exceptions;  provisions 
that  are  applicable  to  members 
regardless  of  their  participation  in  the 
PORTAL  Market  and  provisions  that 
are  not  applicable. 

The  PORTAL  Rules  also  provide  that 
any  determination  by  the  NASD  to  deny, 
suspend  or  teiminate  the  designation  of 
a  PORTAL  security  or  registration  of  a 
PORTAL,  participant  may  be  reviewed 
upon  application  by  the  aggrieved 
person  pursuant  to  the  provisions  of 
Article  IX  of  the  Code  of  Procedure. 
Moreover,  the  facilities  of  the  NASD's 
Arbitration  Department  and  the 
procedures  of  the  Code  of  Arbitration 
Procedure  are  available  to  PORTAL 
participants  to  resolve  disputes  arising 
from  PORTAL  transactions  or  activities 
related  thereto. 

The  PORTAL  Rules  provide  authority 
for  the  NASD  to  impose  a  fee  on 
PORTAL  dealers,  PORTAL  brokers  or 
PORTAL  qualified  investors  for 
PORTAL  transactions  or  such  other  fees 
that  the  NASD  shall  determine.  It  is  not 
the  NASD's  intention  at  this  time  to 
impose  a  fee  with  respect  to 
transactions  in  the  PORTAL  Market  for 
the  first  six  months  of  the  Market's 
operation. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
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commentg  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  las  {Reared  sommaries.  set 
forth  in  Sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Setf-Reguhtory  Organization's 
Statement  of,  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Section  5  of  the  Securities  Act 
requires  that  all  transactions  in 
securities  be  registered  tvith  the 
Commission.  The  SEC  has  proposed  and 
reproposed  for  comment  new  Rule  144A 
that  would  provide  a  safe  harbor  from 
Section  5  for  securities  transactions  in 
compliance  with  that  Rule. ♦The  NASD 
is  proposing  to  adopt  the  PORTAL  Rules 
to  establish  a  new  marketplace  for  Rule 
144A-qualified  transactions  in  securities. 
The  proposed  new  PORTAL  Market  will 
be  fully  automated  and  is  designed  to 
support  the  trading,  clearance  and 
settlement  of  domestic  and  foreign  debt 
and  equity  securities  in  both  primary 
market  placements  and  secondary 
market  activity.  The  new  PORTAL 
Market  is  also  intented  to  provide  a 
mechanism  for  Rule  144A  compliance  by 
Rule  144A-qualified  investors  trading  in 
Rule  144A-qualified  sectirities. 

While  the  NASD  Board  of  Governors 
has  requested  that  &e  SEC  include  in 
Rule  144A  an  additional  safe  harbor 
from  the  registration  requirements  of  the 
Securities  Act  for  transactions  in 
compliance  with  the  rules  of  a  private 
placement  trading  system  approved  by 
the  SEC  pursuant  to  the  requirements  of 
the  Exchange  Act*  the  NASD  believes, 
even  without  such  a  provision, 
transactions  in  compliance  with  the 
PORTAL  rules  will  meet  the 
requirements  of  the  Rule  144A  safe 
harbor. 

FoUowing  is  an  analysis  of  how  ttie 
PORTAL  Market  is  proposed  to  act  as  a 
mechanism  for  participating  broker/ 
dealers  and  institutional  investors  to 
effect  sales  of  secimties  in  compliance 
with  Role  144A. 

Qualified  Institutional  Buyer 
Requirement— Rule  144A(d](l) 

Rule  144A(dKl)  provides  that  the  safe 
harbor  of  Rule  144A  is  only  available  to 
institutional  investors  meeting  the 


'SMorSiM  Act  Releaw  No.  SSOS  (OctoUr  2S, 
1968):  SecxiritiM  Act  Release  No.  8830  (July  11. 
1989). 

■V  the  CommMison  ipprovM  Rule  144A  m 
propoMd.  PORTAL  partici(>antf  weuld  have  to 
comply  with  the  infonnatioo  proviiion  requiremeiUi 
of  Rule  lMA(d)(4)  on  their  own.  wtlhoat  TvHanca  on 
the  rule*  or  preceduret  of  PORTAL  See  infra. 


definition  of  a  "qndified  institutional 
buyer"  under  Rule  144A(d}(l).  The 
PORTAL  Maricet  proposes  to  limit 
trading  fai  the  PORTAL  Maiicet  to 
institutions  meeting  the  "quaHfied 
institutional  buyer"  test  of  Rule 
144A(d)(l)  as  set  forth  in  the  following 
discussion. 

The  PORTAL  Rules  require  diat  a 
PORTAL  dealer  and  a  PORTAL 
qualified  investor  be  eligible  to  purchase 
securities  under  Rule  144A.  which 
currendy  proposes  that  an  investor  have 
assets  invested  in  securities  that  were 
pvfchssed  for  at  least  $100  million  at  the 
conclusion  of  its  most  recent  fiscal  year. 
Hie  PORTAL  Rules  also  require  that 
eligibility  pursuant  to  Rule  144A(d)(l)  be 
demonstrated  annually  or  more 
frequendy  if  required  by  Rule  144A. 
PORTAL  dealers  and  PORTAL  brokers 
must  agree  to  only  purchase  PORTAL 
securities  for  their  own  accotmt  (if  a 
PORTAL  dealer)  or  for  a  PORTAL 
qualified  investor.  A  PORTAL  qualified 
investor  is  also  required  to  agree  to  only 
purchase  PORTAL  securities  for  its  own 
account  or  for  an  account  the  investor  is 
eligible  to  make  purchases  for  under 
Rule  144A.  Moreover,  a  PORTAL 
qualified  investor  may  not  transfer 
beneficial  ownership  of  a  PORTAL 
security  in  a  saie  transaction  or  a 
transfer  except  if  the  sale  or  transfer  is: 
(1)  llirough  the  PORTAL  Market  (2)  in  a 
qualified  exit  transaction  or  qualified 
exit  transfer,  or  (3]  to  a  managed 
account  or  an  investment  conq>any  the 
PORTAL  qualified  investor  is  eligOile  to 
make  purchases  for  under  Rule  144A.  A 
PORTAL  quaiified  investor  may  cmly 
execute  transactions  in  a  PORTAL 
sectvity,  indading  a  transactions  that  is 
to  a  non-PORTAL  aoooont  (ie..  an  exit 
tiansactian),  tluv}u^  a  PORTAL  dealer 
or  PCHIT/U.  broker  and  through  the 
PORTAL  Market  or  in  a  qualified  exit 
transaction.  PCHITAL  dealers  and 
PORTAL  brokers  are  prohibited  from 
executing  a  transaction  or  effecting  a 
transfer  in  a  PORTAL  security  through 
the  PORTAL  Market  with  any  party 
other  than  a  PORTAL  participant  onless 
in  a  quahfied  exit  transaction  or 
qualified  exit  transfer. 

Notwithstanding  the  suspension  or 
termins^on  of  the  registration  of  a 
PORTAL  dealer  or  PCMITAL  quahfied 
investor,  the  dealCT  and  investor  are 
required  to  remain  su)ect  to  the 
PORTAL  Rules  with  respect  to  the 
disposition  of  any  PORTAL  aecaiities  in 
its  acconats  and  is  required  to  ooiy 
engage  in  tiansactians  in  those 
securities  in  accordance  with  the 
NASD's  terms  of  notice  of  the 
soapenaioa  or  termination,  lliron^  tiie 
registration  process  for  PORTAL  dealers 


and  PORTAL  qualified  investors,  the 
NASD  will  be  able  to  make  a 
determination  as  to  whether  it  has 
formed  a  reasonable  bebef  that  the 
appUcant  meets  the  requirements  of 
Rule  144A(d}{l).  Further,  the  PORTAL 
Rules  prohibit  registered  PORTAL 
dealers.  PORTAL  brokers  and  PORTAL 
qualified  investors  from  purchasing  on 
behalf  of  a  non-PORTAL  participant  or 
selling  to  a  non-PORTAL  participant 
except  in  a  qualified  exit  transaction  or 
qualified  eicit  transfer.  The  requirement 
that  PORTAL  transactions  be  effected 
through  a  PORTAL  dealer  or  PORTAL 
broker  is  intended  to  ensure  that  an 
audit  trail  is  provided  of  every 
transaction.  PCWITAL  dealers  and 
PORTAL  brokers  are  required  to  enter  a 
PORTAL  transactiwi  report  writh  respect 
to  each  transaction  in  the  PORTAL 
Market.  Transactions  in  the  PORTAL 
Market  will  be  surveilled  to  determine 
whether  (1)  any  PORTAL  broker  has 
executed  a  transaction  on  a  principal 
basis,  thus  requiring  registration  as  a 
PORTAL  dealer  and  (2)  any  transaction 
has  occurred  without  the  entry  of  a 
PORTAL  transaction  report.* 

Based  on  the  requirements  of  the 
PORTAL  Rules,  the  NASD's  procedures 
for  revieMring  the  eligibility  of  applicants 
and  surveillance  of  the  PORTAL  Market 
the  NASD  believes  that  PORTAL 
securities  wiU  (Hily  be  offered  or  sold  in 
the  PORTAL  Market  to  PC«TAL  dealers 
and  PORTAL  qualified  investors  that 
are  qualified  institutional  buyers  in 
compliance  with  ttie  condition  in  Rule 
144A(d)tl). 

Reliance  on  Rule  144A  Requirement— 
Rule  144A(dX^ 

Rule  144A  requires,  as  a  condition  to 
the  availability  of  the  Rule  144A  safe 
haibor,  that  Ae  sefier  must  take 
reasonable  steps  to  ensure  that  the 
purchaser  is  aware  that  the  seller  may 
rely  on  Rule  144A.  The  PORTAL  Rules 
provide  that  an  applicant  to  be  a 
PORTAL  qualified  investor  must  agree 
that  it  understands  that  it  may  pnrchase 
a  PORTAL  security  from  a  PORTAL 
qualified  investor  who  may  rely  on  Rule 
144A.  The  NASD  bdievM  that  based  on 
this  requirement  POKTAL  dealers  and 
PC^TAL  qualified  investors  acting  as 
sellers  hi  the  PORTAL  Market  will  be 
able  to  sdl  PORTAL  securities  in 
coraphaaoe  with  the  condition  in  Role 
144A(dK2). 


I  briwr  if  MalriotiMM  on  Mdl 
transacHMe  and  rndt  tHMiM  «o  inB-<ORTAL 
partidpanti. 
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Eligibility  of  Securities  Requirement- 
Rule  144A(d)(3) 

Rule  144A(d)(3]  requires,  as  a 
condition  to  the  availability  of  the  Rule 
144A  safe  harbor,  that  the  securities, 
when  issued,  were  not  fungible  with 
securities  listed  on  a  national  securities 
exchange  or  quoted  in  the  NASDAQ 
system  and  were  not  securities  of  an 
open-end  investment  company,  unit 
investment  trust  or  face-amount 
certificate  company.  The  PORTAL 
Market  limits  frading  by  PORTAL 
participants  to  securities  meeting  the 
requirements  of  Rule  144A(d)(3). 

The  PORTAL  Rules  require  that 
PORTAL  securities  be  eligible  to  be  sold 
pursuant  to  Rule  144A.  Only  PORTAL 
dealers  and  PORTAL  qualified  investors 
may  submit  an  appHcation  for 
designation  of  a  security  in  the  PORTAL 
Market  The  application  must  include 
sufficient  information  for  the  NASD  to 
determine  that  the  security  is  eligible  to 
be  sold  pursuant  to  Rule  144A(d)(3), 
which  may  include  a  statement  of 
couinsel,  a  statement  of  a  certified  public 
accountant,  or  a  certification  by  the 
issuer's  chief  executive  officer  that  the 
security  meets  the  requirements  of  Rule 
144A(d){3).  The  NASD  may  suspend  or 
terminate  designation  of  a  PORTAL 
security  if  the  security  is  not  in 
compliance  with  PORTAL  rules,  any 
application  or  document  related  thereto 
contained  an  untrue  statement  or 
omitted  a  material  statement  or  failure 
to  withdraw  designation  of  the 
securities  would  be  detrimental  to  the 
interests  and  welfare  of  PORTAL 
participants  and  the  NASD.  A 
suspended  or  terminated  PORTAL 
security  remains  subject  to  the  PORTAL 
rules  until  the  inventory  of  PORTAL 
participants  in  the  security  is  sold  in  a 
qualified  exit  transaction  or  in 
accordance  with  the  terms  of  notice  by 
the  NASD  of  the  suspension  or 
termination.  PORTAL  participants  are 
prohibited  from  trading  a  suspended  or 
terminated  PORTAL  security,  except  in 
accordance  with  the  terms  of  notice  by 
the  NASD  of  the  suspension  or 
termination. 

PORTAL  qualified  investors  are 
required  to  deposit  and  maintain  all 
PORTAL  securities  in  their  segregated 
PORTAL  accounts  at  the  PORTAL 
depository  organization  until  the 
securities  are  sold  or  transferred  to 
another  PORTAL  account  or  are  sold  or 
transferred  to  a  non-PORTAL  account  in 
comphance  with  the  restrictions  on  exit 
fransactions  and  exit  transfers.  PORTAL 
qualified  investors  may  only  purchase 
PORTAL  securities  for  their  own 
account  and  may  only  transfer 
beneficial  ownership  of  a  PORTAL 


security  in  a  sale  or  transfer  through  the 
PORTAL  Market  except  for  qualified 
exit  fransactions,  qualified  exit  transfers 
and  transfers  between  managed 
accounts  and  investment  companies  that 
are  the  same  family  of  investment 
companies. 

Transactions  in  the  PORTAL  Market 
will  be  validated  to  ensure  that  the 
transaction  is  in  a  PORTAL  security 
(i.e.,  a  security  designated  a  PORTAL 
security  and  not  subject  to  suspension  of 
termination).  Based  on  NASD's  review 
procedures  in  connection  with 
designation  of  a  PORTAL  security  and 
the  PORTAL  Market  validation  tiiat 
PORTAL  transactions  are  only  in 
PORTAL  securities,  the  NASD  believes 
that  transactions  by  PORTAL 
participants  in  the  PORTAL  Market  will 
be  limited  to  securities  that  meet  the 
requirements  of  Rule  144A(d)(3). 

Information  Delivery  Requirement — 
Rule  144A(d)(4) 

Rule  144A(d)(4)  requires,  as  a 
condition  to  the  availability  of  the  Rule 
144A  safe  harbor,  that  the  seller  or  its 
agent  must  provide  certain  information 
to  the  purchaser  upon  request  with 
respect  to  securities  of  non-reporting 
issuers.  In  its  comment  letter  to  the  SEC 
with  respect  to  the  reproposal  of  Rule 
144A,  tiie  NASD  advised  the  SEC  that  it 
had  considered  but  had  determined  it  to 
be  infeasible  at  this  time  for  the  NASD 
to  act  as  a  depository  for  information 
required  to  be  delivered  pursuant  to 
proposed  Rule  144A(d)(4)  in  connection 
with  the  PORTAL  Market  The  NASD 
stated: 

While  information  regarding  the  issuer 
could  possibly  be  obtained  at  the  time 
securities  are  considered  for  inclusion  in  the 
system,  it  would  be  virtually  impossible  to 
ensure  compliance  with  a  continuing  update 
requirement  if  one  were  imposed.  Rule  144A 
is  imclear  as  to  how  often  the  information 
must  be  updated.  There  is  also  the  practical 
problem  of  identifying  the  party  that  should 
be  subjected  to  the  open-ended  requirement 
that  the  information  be  updated.^ 

It  is  further  the  NASD's  understanding 
that  any  other  procedure  short  of  acting 
as  a  depository  for  information  requfred 
to  be  delivered  pursuant  to  Rule 
144A(d)(4)  would  not  be  considered  to 
provide  a  mechanism  for  ensuring 
compliance  with  that  provision. 
Therefore,  the  PORTAL  Rules  do  not 
impose  a  specific  requirement  on 
PORTAL  participants  to  comply  with 
Rule  144A(d)(4).  and  PORTAL 
participants  would  have  to  comply  with 


*  Letter  to  lonathan  G.  Katz.  Secretary,  SEC 
dated  September  12, 1989  from  Franli  ].  Wilson. 
Executive  Vice  President  and  General  Counsel 
NASD,  at  p.  11. 


this  requirement  if  adopted,  on  thefr 

OWIL 

Restrictions  on  Resale  Requirement  Rule 
144A(d)(5)  Agreement  in  Writing— Rule 
144A(d)(5)(A) 

The  restrictions  on  resale 
requirements  of  Rule  144A(d)(5)  provide 
in  subprovision  (A)  thereof  that 
reasonable  steps  to  prevent  a  sale  in 
violation  of  Rule  144A  will  be 
conclusively  established  where  the 
purchaser  agrees  in  writing  not  to  resell 
the  securities  in  the  United  States  unless 
they  are  registered  under  the  Securities 
Act  or  an  exemption  from  registration  is 
available.  The  PORTAL  Rules  require 
that  applicants  to  be  a  PORTAL 
qualified  investor  agree  not  to  sell  or 
fransfer  PORTAL  securities  to  an 
account  outside  the  PORTAL  Market 
unless  the  securities  are  sold  or 
transferred  in  compliance  with  the 
restrictions  on  qualified  exit 
fransactions  and  restrictions  on 
qualified  exit  fransfers  in  Part  L 
Sections  15  and  16  of  the  PORTAL 
Rules. 

The  NASD  believes  that  the  foregoing 
agreement  included  in  the  PORTAL 
Rules  and  in  the  application  submitted 
to  the  Association  pursuant  to 
Subsection  1(b)  to  Part  TW  by  applicants 
to  be  a  PORTAL  qualified  investor 
satisfies  the  requirement  of  Rule 
144A(d)(5)(A)  that  the  referenced 
agreement  be  "in  writing." 

Reasonably  Designed  Procedure — Rule 
144A(d)(5)(B} 

The  resale  restrictions  of  subprovision 
(B)  of  Rule  144A(d)(5)  appUes  to  sales  of 
PORTAL  securities  to  an  account  in  the 
PORTAL  Market  and  sales  of  PORTAL 
securities  to  an  account  outside  of  the 
PORTAL  Market  i.e.,  and  "exit 
transaction."  The  provisions  of  Rule 
144A(d)(5)(B)  provides  that  a  procedure 
reasonably  designed  to  prevent  the 
transfer  of  securities  to  other  than 
qualified  investors,  unless  registered 
under  the  Securities  Act  or  an 
exemption  from  registration  is  available, 
may  be  administered  by  "the  issuer  of 
the  securities  or  a  third  party." 

Procedure  by  the  Issuer.  With  respect 
to  the  first  alternative  of  permitting  a 
procedure  administered  by  the  issuer, 
the  application  for  designation  of 
securities  will  request  information  to 
determine  whether,  in  the  case  of  a 
security  subject  to  Rule  144A(d)(5)(B), 
the  issuer  has  established  a  procedure 
reasonably  designed  to  prevent  the 
fransfer  of  the  securities  to  other  than 
qualified  institutional  buyers  imless  the 
securities  are  registered  under  the 
Securities  Act  or  an  exemption  from 


461«B 
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registratioa  is  available.  The  NASD  will 
request  a  description  of  the  procedure  to 
determine  whether  it  meets  the 
"reasonably  designed"  reqaa«neat  of 
sabpnrmioa  (6). 

Procedure  by  a  Third  Party.  In 
discussing  the  establishment  of  a 
procedure  by  "a  third  party"  under  Rule 
144A(d){5)(B).  the  reproposing  release  on 
Rule  144A  clarifies  that '"  '  *  sellers 
could  rely  oa  a  closed  trading  system 
that  linsited  b-ading  to  quaHfying 
iastitutions  and  established  depository 
and  dearanca  systems  such  that  trades 
could  only  be  made  to  such  institutions 
or  out«ide  the  United  Stales.**  • 

With  respect  to  the  requirement  that 
securities  be  Rule  144A  eligible  and  only 
traded  by  qualifying  institutions,  liie 
discussion  above  wi^  respect  to  the 
conditions  of  Rules  144A(d](l)  and 
144A(d){31  demonstrates  that  the 
PORTAL  Market  limits  trading  to 
securities  meeting  the  criteria  in  Rule 
144A(d)(3)  by  Institutions  meeting  flie 
"qualified  institutional  buyer"  test  of 
Rule  144A(d)(l).  The  NASD  also  submits 
that  the  PORTAL  Market  has  depository 
and  clearance  systems  to  ensure  thai 
trades  in  Rule  144A  securities  can  only 
be  made  between  such  quah^ring 
institutions  unless  the  securities  are  sold 
in  an  exit  transaction  either  registered 
onder  the  Securities  Act  or  exempt  from 
registration  Tmder  tiie  Securities  Act. 

The  NASD  has  designated  CUM.  as 
a  PORTAL  depository  organizatkm  and 
ISCC  as  a  PORTAL  clearing 
organization.  PORTAL  Rules  require 
that  PORTAL  securities  be  eiigibie  fcr 
deposit  and  have  been  or  will  be 
deposited  into  the  PORTAL  depository 
system  by  Are  tssuer  or  a  PORTAL 
participant  The  NASD  wiH  determine 
whelSier  a  security  complies  with  this 
reqnimnent  by  requesting  the  (3X)EXi 
identification  number  for  to  security  for 
which  appficatjon  is  being  made  on  the 
application  form  submitted  pwsaaitt  to 
Subsection  \\9)  to  Part  L  Subsections 
1(b)  (4)  and  («)  to  Part  HI  of  the  PORTAL 
Rules  require  that  PORTAL  dealers  and 
PORTAL  brokers  be  a  member  of 
CEDEL  and  ISCC  direct  that  dieir 
accoonts  for  PORTAL  securities  at 
CEDEL  be  segregated  from  all  other 
accocrats  the  firm  nay  have  at  CS55EL, 
authorize  stBd  direct  bo^  CEDEL  end 
ISCC  to  transaoit  all  reports  in  respect  of 
the  PORTAL  account  activity  to  the 
NASD,  and  authorize  and  direct  ISOC  to 
accept  data  from  IID.  Sobsection  l(bK5) 
to  Part  in  of  ^  PORTAL  Rules  requires 


•  SMuriliM  Act  Keleaie  No.  «839  Qidy  11. 1980). 
at  p.  Se.  S«0.  Anendnent  No.  1  to  SR  NASD-SS-13, 
p^  84  mA  as  far  a  nawyUtu  diaoMtka  wMh  oapact 
to  the  aaca^M  ten  (ha  SECa  nprapeaiag  wtoaai  oa 
Rulel44A. 


that  PORTAL  dealers  and  PORTAL 
brokers  4gree  to  deposit  «id  maintani 
all  PORTAL  securities  in  its  segregated 
PORTAL  account  at  CEDEL  until:  (1) 
The  securities  are  sold  or  transferred  to 
a  PORTAL  account  in  the  PORTAL 
Market  or  (2)  the  securities  are  sold  or 
transfeired  to  a  non-PORTAL  account  in 
compliance  with  Sections  15  and  IB  to 
Part  I  of  the  PORTAL  Rules. 

Subsection  1(b)(3)  to  Part  IV  of  the 
PORTAL  Rules  requires  that  the 
PORTAL  qualified  investor  be  a  member 
or  have  a  relationship  providing  it 
access  to  the  services  of  CEDEL  which 
will  maintain  PORTAL  secur^ies  m  an 
account  segregated  from  all  other 
accounts  the  investor  may  have  at 
CEDEL  Subsection  l(bK^  to  Part  IV 
requirsa  the  PORTAL  qualified  investor 
to  makitaia  an  account  with  its  agent 
providing  it  access  to  the  services  of  a 
PORTAL  depository  organization  that  is 
segregated  from  all  other  accotmts  it 
may  have  at  the  agent,  if  the  investor 
uses  an  agent  Subsection  l(b)(S)  to  Part 
rV  of  the  PORTAL  Rules  requires  that 
PORTAL  qualified  investors  authorize 
and  direct  the  ageut  that  |ux>vides  them 
access  to  OEDEL  to  autitorize  and  direct 
CEBBL  to  traRSHsit  all  reports  in  i>e^ect 
of  its  PORTAL  aoootmt  activities  to  the 
NA^  or  ISCC  Subsection  l(bHfi)  to 
Part  IV  of  the  PORTAL  Rides  re^aires 
that  PORTAL  <|ualified  Investors  be  a 
meniberofilD. 

TMBuctiHi  reports  wdl  be  input  into 
the  PORTAL  Mack^  pursuant  to  Section 
5  to  Part  VI  of  die  PORTAL  Rales  aad 
coapared  pursuant  to  Section  6  thereof. 
Transactions  will  be  locked  in  throiiigh 
DD.  with  confinnations  to  both  sides  ol 
the  transactions  and  the  locked4n  trade 
detaik  iniHtt  to  ISCC  and  CEDEL  for 
settleiBent  processii^  by  efectronic  book 
entry. 

With  respect  to  trmsactionB  dirt 
occw  in  fhe  PORTAL  Maricet  end  are 
between  PORTAL  qualified  investors, 
the  NASD  submits  that  the  foregoing 
review  of  the  PORTAL  Rules 
demonstrates  diat  the  PORTAL  Market 
meets  the  requirement  of  subprovirion 
(B)  to  Rule  144AtdK55  for  a  reasonaWy 
dtsigaed  procedure  "  *  *  *  to  prevent 
the  transfer  of  Rule  144A  securities  to 
other  dun  ^alified  investors  *****  on 
die  basis  that  the  PORTAL  Maiicet  is  a 
closed  trading  syrtem  that  has 
designated  d^rository  and  deaitng 
systems  diet  e«wiB«  diat  trades  in  Ride 
144A  securities  wiH  only  occur  between 
Rule  144A-qualified  investors. 

Widi  respect  to  transactions  from  the 
PORTAL  Market  to  an  account  outside 
die  PORTAL  Market  the  NASD 
provides  the  foHow^  in  support  of  its 
position  that  the  PORTAL  Market 


provides  a  mechanisffi  for  compUsnce 
widi  Rule  144A(d)(5)(B).  Section  15  to 
Part  I  of  die  PORTAL  rules  defines  a 
qualified  exit  transaction.  All  exit 
transactions  from  die  PORTAL  Market 
are  required  to  be  made  in  compliance 
with  the  definition.  In  addition,  in  order 
to  ensure  that  a  transfer  of  PORTAL 
securities  to  an  account  outside  the 
PORTAL  Market  is  not  in  fact  a  sale 
ti-ansaction.  die  PORTAL  Rules  include 
restrictions  on  the  exit  transfer  of 
securities  that  is  included  in  the 
definition  of  qual^d  exit  transactions 
in  Part  L  Section  M  to  die  PORTAL 
rules. 

Registered  Exit  Tmnaactions.  Rule 
144A(d}(5)  permits  Rule  144A  securities 
subject  to  thai  provision  to  be  sold  to 
qualified  investors  under  Rule  144A.  in  a 
transaction  registered  under  Section  S  of 
the  Securities  Act  or  in  a  transaction  for 
which  an  exemption  from  n^stration  is 
avadable.  The  defii^tioa  af  "qualified 
exit  transaction"  tai  Section  IS  to  Part  I 
of  the  PORTAL  Rides  permits  the  sale  of 
PORTAL  securities  out  of  the  PORTAL 
Market  in  a  transaction  re^stered  with 
the  SEC  under  Section  5<rfthe  Seofftties 
Act.  Tfce  erft  <rf  securities  bom  the 
PORTAL  Maricet  in  a  transection 
registered  under  the  Securities  Act 
would  be  in  compliance  with  Rule 
144A(dl(51  which  permits  resales  of 
securities  registered  under  the  Securities 
Act 

Exempt  Exit  Transactions/Exit 
Transfers — Restricted  Secsirities 

Exit  transactions  in  PORTAL 
securities  that  are  restricted  and  are  not 
being  sodd  pursuant  to  registration  under 
die  Securities  Act  can  only  be  sold  in  an 
exit  transaction  for  which  an  applicable 
exemption  is  available  from  the 
Securities  Act  Section  15  to  Part  I  of  the 
PORTAL  Rules  permits  the  sale  of 
PORTAL  securities  to  an  account 
outside  the  PORTAL  Market  in  a 
transaction  not  subject  to  registration 
under  die  Securities  Act  by  reason  of 
compliance  with  proposed  SEC 
Regulation  S  or  by  reason  of  compliance 
with  Rules  144  or  145.  ki  addition,  exit 
transactions  are  permitted  where  the 
issuer  is  repurchasing  its  securities. 
Finally,  exit  teansections  are  permitted 
where  the  seller  has  demonstrated  to  the 
NASD  on  a  pre-exit  basis  that  the 
transaction  is  exempt  fiora  SEC 
registration  and  the  purchaser  will 
acquire  securities  that  can  be  fredy 
re«>ld  without  registration  under  the 
Securities  Act  or  that  the  transactiea  is 
exempt  from  SEC  registration  imder 
Rule  144A  based  on  an  opinion  of 
counsel 
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A  surveillance  program  has  been 
created  that  provides  significant 
controls  over  resales  of  Rule  144A 
securities  in  comparison  to  resales 
conducted  to  Rule  144A  securities  that 
are  not  included  in  die  PORTAL  Market 
The  surveillance  program  is  comprised 
of  pre-transaction  procedures  and 
controls,  tiansactional  restrictions  and 
post-transaction  monitoring. 

Pre-Transaction  Procedures 

Procedure  by  the  Issuer.  As  indicated 
previously,  the  application  for 
designation  of  a  PORTAL  security  will 
identify  whether  the  issuer  has 
established  a  procedure  reasonably 
designed  to  prevent  the  transfer  of  the 
securities  pursuant  to  Rule  144A{d)(5).  A 
list  of  those  securities  for  which  the 
issuer  has  established  procedures 
meeting  the  requirements  of  Rule 
144A(d)(5)  will  be  maintained  and  will 
be  used  to  assist  surveillance  staff  in 
focusing  their  efforts  on  exit 
transactions  of  those  PORTAL  securities 
for  which  the  issuer  has  not  established 
a  compliance  procedure. 

Pre-  Transaction/Transfer  Approval. 
Section  15  to  Part  I  of  the  proposed 
PORTAL  Rules  permits  exit  transactions 
with  pre-tiansaction  approval  where  the 
NASD  determines,  based  upon  the 
submission  of  such  information  as  may 
be  required  by  the  Association,  the 
transaction  is  exempt  from  Section  5  of 
the  Securities  Act  and  the  purchaser 
acquires  securities  that  can  be  fi-eely 
resold  without  registration. 

With  respect  to  the  remaining 
permissible  exit  transactions,  the  NASD 
does  not  believe  that  pre-transaction 
review  of  exit  transactions  made  in 
compliance  with  Rule  144. 145  or 
Regulation  S  is  necessary  or 
appropriate.  Such  pre-transaction 
review  would  significantiy  impede  the 
ability  of  PORTAL  dealers  and  PORTAL 
brokers  to  conduct  transactions  through 
the  PORTAL  Market. 

PORTAL  Dealers  and  PORTAL 
Brokers.  Rule  144A  requires  that  "a 
procedure  exists  *  *  *  that  is 
reasonably  designed  to  prevent  the 
transfer  of  the  securities  to  other  than 
quahfied  institutional  buyers  uidess  the 
securities  are  registered  under  the  Act 
or  an  exemption  from  registration  is 
available."  The  NASD  has  determined 
to  impose  the  requirement  of  compliance 
widi  Section  15  to  Part  I  of  the  PORTAL 
Rules  on  NASD  members  participating 
in  die  PORTAL  Market  as  a  PORTAL 
dealer  or  PORTAL  broker. 

With  respect  to  exit  transactions,  a 
PORTAL  qualified  investor  is  prohibited 
from  selling  PORTAL  securities  to  an 
account  outside  of  die  PORTAL  Market 
unless  the  sale  is  done  through  a 


PORTAL  dealer  or  PORTAL  broker. 
This  requirement  is  intended  to  ensure 
that  the  NASD  retains  control  over  the 
transaction  through  its  members  and 
enforces  upon  its  membership 
compliance  with  the  resale  restrictions 
in  Rule  144A(d)(5).  Sections  15  and  16  to 
Part  I  and  Section  3(b)(5)  to  Part  ID  of 
die  PORTAL  Rules. 

PORTAL  dealers  and  PORTAL 
brokers  are  required  to  estabUsh 
supervisory  procedures  reasonably 
designed  to  achieve  compliance  with  the 
PORTAL  Rules  restrictions  on  qualified 
exit  tiansactions  and  qualified  exit 
transfers  in  Part  L  Sections  15  and  16, 
including  preserving  information 
demonstrating  compliance  with  respect 
to  each  transaction  and  transfer 
pursuant  to  Rule  17a-4(a)  under  the 
Exchange  Act  and  filing  a  PORTAL  Exit 
Report  with  NASD  Market  Surveillance 
within  one  business  day  of  the 
execution  of  the  sale  or  transfer.  Based 
on  this  provision,  the  NASD  requires 
pre-registration  approval  of  each 
PORTAL  dealer's  and  broker's 
compliance  procedures  with  respect  to 
exit  transactions  and  tiansfers.  The 
requirement  to  preserve  information 
demonstrating  compliance  with  the 
resale  restrictions  is  intended  to  ensure 
that  the  member  make  a  record  and 
preserve  that  record  demonstiating 
compliance  with  Sections  15  and  16  to 
Part  I  of  die  PORTAL  Rules  in  order  to 
provide  NASD  examiner  staff  with  a 
basis  for  a  determination  as  to  whether 
the  exit  transaction  or  transfer  has 
conducted  in  compliance  with  Sections 
15  or  16. 

A  PORTAL  dealer  and  a  PORTAL 
broker  is  also  required  to:  (1)  Establish  a 
segregated  PORTAL  account  at  the 
designated  PORTAL  depository 
organization  and  have  an  account  at  the 
designated  PORTAL  clearing 
organization;  (2)  deposit  and  maintain 
all  PORTAL  securities  in  the  segregated 
PORTAL  account  at  CEDEL  until  sold  in 
a  transaction  in  PORTAL  or  to  a  noA- 
PORTAL  account  in  compliance  with 
Sections  15  and  16  to  Part  I  of  the 
PORTAL  Rules:  (3)  authorize  and  direct 
CEDEL  and  ISCC  to  provide  reports  of 
its  PORTAL  account  activities  to  the 
NASD:  and  (4)  advise  die  NASD  of  any 
change  in  its  depository,  clearing  or 
account  instruction  systems. 

PORTAL  Qualified  Investor  Part  IV 
of  die  PORTAL  Rules  requires  diat 
PORTAL  qualified  investors  agree  not  to 
sell  PORTAL  securities  to  a  non- 
PORTAL  account  outside  die  PORTAL 
Market  except  in  compliance  with 
Section  15  to  Part  I  of  die  PORTAL 
Rules,  to  not  transfer  securities  to  a  non- 
PORTAL  account  outside  die  PORTAL 
Market  except  in  compliance  with 


Section  16  to  Part  I  of  die  PORTAL 
Rules,  and  requires  that  the  investor 
agree  to  file  a  PORTAL  Exit  Report  widi 
NASD  Market  Surveillance  within  one 
business  day  of  the  execution  of  a 
tiansfer  not  executed  through  a 
PORTAL  dealer  or  PORTAL  broker. 
These  requirements  are  intended  to 
ensure  that  the  investor  is  aware  of  its 
obligations  to  comply  with  the 
restrictions  on  resale  and  on  transfers 
out  of  die  PORTAL  Market  and  diat  an 
Exit  Report  is  required  to  be  made  on 
every  exit  transfer  not  done  through  a 
PORTAL  dealer  or  PORTAL  broker. 

PORTAL  qualified  investors  must  also 
agree  to  provide  the  NASD  with  any 
document  or  information  necessary  to 
verify  compliance  with  Sections  15  and 
16  to  Part  I  of  die  PORTAL  Rules.  The 
NASD's  ability  to  obtain  appropriate 
information  is  enhanced  by  the 
requirements  that  the  investor  have  a 
segregated  PORTAL  account  at  its  agent 
bank,  that  its  agent  bank  maintain  a 
segregated  PORTAL  account  at  CEDEL 
for  the  investor's  PORTAL  tiansactions 
at  CEDEL,  and  diat  CEDEL.  be  directed 
and  authorized  to  release  information  to 
the  NASD  regarding  the  investor's 
t  :K[  >EI.  account  activities. 

Transactional  Restrictions 

The  PORTAL  Rules  impose  clear 
obligations  on  PORTAL  participants  to 
comply  with  Sections  15  and  16  to  Part  I 
of  die  PORTAL  Rules.  All  quaUfied  exit 
tiansactions  are  required  to  be  done 
dirough  a  PORTAL  dealer  or  PORTAL 
broker.  A  PORTAL  dealer  or  PORTAL 
broker  is  prohibited  from  executing  a 
sale  or  effecting  a  tiansfer  of  a  PORTAL 
security  to  an  account  outside  the 
PORTAL  Market  unless:  (1)  The 
tiansaction  is  in  compliance  with 
Sections  15  and  16  of  die  PORTAL 
Rides,  (2)  information  demonstiating 
such  compliance  is  preserved  pursuant 
to  Rule  17a-4{a)  under  the  Exchange 
Act  and  (3)  a  PORTAL  Exit  Report  is 
filed  with  NASD  Market  Surveillance 
within  one  business  day  of  the 
execution  of  the  sale  or  transfer. 
PORTAL  qualified  investors  are 
required  to  execute  all  PORTAL  Market 
transactions  through  a  PORTAL  dealer 
or  PORTAL  broker  and  either  through 
the  PORTAL  Market  or  in  a  qualified 
exit  tiansaction  as  defined  in  Part  L 
Section  15  of  die  PORTAL  Rules. 
PORTAL  qualified  investors  are  also 
prohibited  from  tiansferring  beneficial 
ownership  of  a  PORTAL  security  in  a 
sale  or  tiansfer  unless  the  sale  or 
tiansfer  is:  (1)  Through  die  PORTAL 
Market  (2)  a  transfer  between  accounts 
managed  by  the  investor,  (3)  a  transfer 
between  investment  companies  part  of  a 
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family  of  investment  companies  the 
inve»tor  can  make  purchases  {or,  aad  (4) 
io  compliance  with  Section*  15  aad  IB 
Part  I  of  the  PORTAL  Rules.  PORTAL 
qualified  investors  must  Sle  a  PORTAL 
Exit  Report  with  NASD  Market 
Surveillance  within  one  businesi  day  of 
an  exit  traDsfer  not  executed  through  a 
PORTAL  dealer  or  PORTAL  broker.  The 
NASD  is  provided  with  authority  to 
adopt  restrictions  on  "short"  sales  and 
on  the  borrowing  and  return  of 
securities  that  the  NASD  determines  are 
necessary  to  prevent  violatioa  of  the 
registration  provisions  of  the  Securities 
Act 

Further  support  for  the  NASD's,  effort 
to  impose  on  its  members  comphance 
with  the  referenced  resale  restrictions  is 
found  in  Section  5  to  Part  VI  of  the 
PORTAL  Rules,  which  requires  PORTAL 
dealers  and  PORTAL  brokers  to  enter  a 
transaction  report  wi  A  respect  to  each 
transaction  in  the  PORTAL  Market, 
inchiding  exit  transactions,  and  with 
respect  to  exit  transfers. 

Post-Transaction  Sunreitiaooe 

The  PORTAL  Rules  provide  the  NASD 
with  authority  to  suspend  or  terminate 
the  registration  of  a  PORTM.  dealer  or 
PORTAL  broker,  and  to  take  such  odier 
disciplinary  action  as  it  determines,  for 
failure  to  comply  with  the  restrictions  on 
qualified  exit  transactions  and  quaHfied 
exit  transfers  fai  Sections  15  and  16  to 
Part  I  of  the  PC«TAL  Roles.  Further,  a 
PORTAL  dealer  or  PORTAL  broker  may 
be  suspended  or  terminated  for  failure 
to  preserve  informatioB  demonstrating 
compliance  with  Sections  15  and  IB  wiA 
respect  to  each  transaction  pursuant  to 
Ruie  17a-4(a)  under  the  Exchange  Act 
and  for  failwe  to  Ale  an  Exit  Report  with 
respect  to  all  exit  transactions  and  exit 
transfers.  The  NASD  may  suspend  or 
terminate  the  registration  of  a  PORTAL 
qualified  inveiteir  if  the  investor  sells  or 
transfers  a  PORTAL  security  to  an 
account  outside  the  PORTAL  Market  In 
a  manner  not  in  compliance  with  the 
restrictions  on  qaahfied  exit 
transactions  or  qaahfied  exit  transfers 
in  Sections  15  and  16  to  Pari  I  of  the 
PORTAL  Rales  md  will  refer 
information  regarding  the  violation  to 
the  Commission  where  it  is  determined 
that  securities  were  »cAd  in  an 
unregistered  transaction  without  an 
available  exenption  under  Section  5  of 
the  Securities  Act. 

As  previoualy  referenced,  an  Exit 
Report  is  required  of  PORTAL  dealers 
and  PORTAL  brokers  with  respect  to  all 
transactions  and  exit  transfers  and  is 
required  of  PORTAL  qualified  investors 
with  respect  to  exit  transfers  (not 
effected  throt^  a  PORTAL  deal«'  or 
PORTAL  broker).  Hie  Exit  Report  will 


either  be  a  paper  RHng,  generally  faxed 
to  the  NASD,  or  the  information  in  the 
report  will  be  included  in  the  PORTAL 
transaction  report  required  to  be  entered 
in  the  PORTAL  Market  pursuant  to 
Section  5  to  Part  VI  of  the  PORTAL 
Roles.  The  Exit  Report  will  request 
whether  liae  exit  was  effected  in 
compliance  with  SEC  Rule  144,  SEC  Rule 
145.  SEC  Rule  901.  or  SEC  Rule  906.  or 
was  a  registered  transaction,  or  a 
purchase  by  the  issuer  of  the  security,  or 
an  NASD  approved  exit  tivnsaction.  or 
was  a  return  of  borrowed  securities. 

Daily  reports  from  CEDEL  will 
identify  PORTAL  dealers  and  PORTAL 
brokers  that  effect  an  exit  transaction  in 
PORTAL  securities  wifeout  the  entry  of 
a  transaction  report,  as  each  PORTAL 
dealer  and  PORTAL  broker  has  their 
own  account  at  CQ>EL  If  a  PORTAL 
queli^ed  investor  has  iteown  account  at 
CEDEL,  the  NASD  wiH  also  be  able  to 
identify  whether  flie  investor  has 
effected  an  exit  transaction  that  was  not 
entered  in  the  PORTAL  Market  through 
a  PORTAL  dealer  oi  ?Or.TAL  broker 
(thus,  violating  PORTAL  Rntes). 
However,  if  a  PORTAL  quahfied 
investor's  agent  has  an  account  at 
CEDH*  and  the  investor  is  one  of  many 
participating  in  Ae  agent's  CEDEL 
PORTAL  account,  the  NASD  will  have 
more  difficulty  identifying  the  particular 
PORTAL  qaahfied  investor  that  has 
instructed  its  agent  to  direct  CEDS^  to 
move  securities  out  of  the  PORTAL 
account.  In  this  case,  the  NASD  may  be 
required  to  query  all  PORTAL  quallGed 
Investors  participating  in  the  particular 
CEDEL  account. 

Since  a  PORTAL  transaction  report  is 
required  by  PORTAL  dealers  and 
PORTAL  brokers  with  respect  to 
transfers  out  of  the  PORTAL  Market 
(but  not  within  the  PORTAL  Market), 
the  NASD  will  have  a  PORTAL  Market 
generated  record  of  the  exit  of  bonowed 
securitiea,  widi  an  Exit  Report 
designating  the  exit  transfer  as  the 
return  of  borrowed  securities.  In  the 
event  that  a  PORTAL  qualified  investor 
effects  an  exit  transfer,  the  PORTAL 
qualified  investor  is  also  required  to  file 
an  Exit  Report  with  the  NASD.  In  this 
case,  the  Exit  Report  would  be  a  paper 
report  as  PORTAL  qualified  investors 
are  not  permitted  to  enter  transaction 
reporta. 

The  NASD  can  verify  whether  the  exit 
transfer  matches  an  entry  transfer  based 
on  CEDEL  reporte.  if  the  PORTAL 
qualified  invesitor  maintains  their  owa 
account  at  CFDEI.,  by  comparing  the 
Exit  Reporta  of  PORTAL  qualified 
investors  with  transfers  of  securities 
from  tfie  invastcv's  CXDEL  account  If 
the  PORTAL,  qualified  investor 


participatea  in  its  agent's  CEDEL 
account  the  NASD  may  have  some 
difficulty  quickly  verifying  that  the  exit 
transaction  is  a  return  of  borrowed 
seoirities.  Howevra,  Subsection  l(b)(l^ 
to  the  PORTAL  Rules  provides  the 
NASD  aatiiority  to  request  and  obtain 
from  PORTAL  qaahfied  investors  any 
information  or  document  necessary  to 
verify  compliance  with  the  restrictions 
on  qualified  exit  transactions  and 
qualified  exit  transfers  pursuant  to 
Sections  15  and  16  to  Part  I  of  the 
PORTAL  Rules.  With  this  authority,  the 
NASD  believes  that  it  will  be  able  to 
obtain  information  from  qualified 
investors  with  respect  to  questionable 
exit  transfers  and  exit  transactions. 

Moreover,  the  NASD  will  conduct  an 
examination  of  each  PORTAL  dealer 
and  PORTAL  broker  every  six  months 
to.  inter  alia,  review  the  member's 
compliance  with  the  qualified  exit 
transaction  and  qualified  exit  transfer 
restrictions  of  Sections  15  and  16  to  Part 
1  of  die  PORTAL  Rules.  The  frequency 
of  this  examination  will  be  reviewed  to 
determine  if  a  more  frequent  review  is 
necessary  or  whether  a  less  frequent 
review  is  sufficient  This  examination 
wiQ  focus  on  a  review  of  exit 
transactions  in  restricted  securities 
conducted  pursuant  to  Regulation  S  and 
Rules  144  and  145.  The  NASD  will  be 
able  to  identify  such  transactions  by 
means  of  the  Exit  Reports  required  to  be 
filed  with  the  NASD. 

The  NASD  believes  that  this  frequent 
post-fransaction  review  of  exit 
transactions  by  PORTAL  dealers  and 
PORTAL  brokers  provides  significant 
and  sufficient  controls  to  determine 
whether  a  broker/dealer  acting  on 
behalf  of  a  seller  of  Rule  144A  securities 
has  complied  with  the  restrictions  on 
resale  of  Sections  15  and  16  to  Part  I  of 
the  PORTAL  Rules.  The  PORTAL  Rtdes 
provide  the  NASD  authority  to 
discipline  its  members  and  to  suspend 
or  terminate  the  registration  of  PORTAL 
participants  who  engage  in  violative 
fransactions. 

Conclusion 

Based  upon  the  foregoing  analysiB.  the 
NASD  submits  that  the  PORTAL  MaAet 
provides  a  procedure  reasonably 
designed  to  prevent  die  transfer  of 
securitiea  to  other  than  qualified 
investors,  imless  the  securities  are 
registered  under  the  Securities  Act  or  an 
exemption  from  registratioa  is  available, 
as  required  pursuant  to  Rule  144A(d)(S). 
Further,  tt  is  submitted  that  the  PORTAL 
Market  meets  the  SEC's  concept  of  a 
closed  trading  system  that  limits  tradn^ 
to  qualifying  institutions  unless  the 
securities  ai«  registered  under  the 
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Securities  Act  m  sold  in  a  transaction 
exempt  from  registration  under  the 
Securities  Act. 

Rule  144A  Safe  Harbor 

,    Based  on  the  foregoing  review  of  the 
proposed  PORTAL  Rul^  the  NASD 
submits  that  securitiea  transactions 
made  in  compliance  with  the  rules  of  the 
PORTAL  Market  would  be  made  in 
compliance  Mrith  Rule  144A  and  that 
participants  would  be  able  to  rely  on  the 
Rule  144A  safe  harbor  to  the  extent  that 
information  is  provided  to  a  purchaser 
as  required  by  Rule  144A(d](4]. 

Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  Section 
llA(a)(2)  of  the  Exchange  Act  of  1934, 
as  the  proposed  PORTAL  Rules  will 
establish  a  new  trading  system  "for 
particular  types  of  securities  with 
unique  trading  characteristics."  By 
estabHshfaig  the  proposed  PORTAL 
Market  the  proposed  rule  change  will 
permit  the  trading  of  unregistered 
securities  by  qualified  investor*  in 
compliance  writh  Rule  144A  and  in  a 
manner  designed  to  prevent  the  trading 
of  unregistered  securities  in  the  United 
States  by  persons  not  meeting  the 
requirements  of  Rule  144A.  The 
proposed  rule  change  is  also  consistent 
with  the  provisions  of  Section  15A(b)(6) 
of  the  Exchange  Act  in  that  the  PORTAL 
Rules  are  designed  to  promote  Just  and 
equitable  principles  of  trade  anid  to 
remove  in^iediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  maiket 

B.  Self-Reguhtory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  change  establishes 
criteria  for  securities  and  participants  in 
a  new  frading  market  for  unregistered 
seciunties  that  are  based  on  those  in 
proposed  SEC  Rule  144A  and  are 
intended  to  enforce  the  requirements  of 
Rule  144A.  Therefore,  the  proposed  rule 
change  does  distinguish  between 
securities,  investors  and  dealers  in  the 
securities  in  the  proposed  new  trading 
market  and  will  result  in  certain 
investors,  dealers  and  securities  not 
being  permitted  access  to  the  trading 
market.  The  NASD  believes,  however, 
that  the  proposed  rule  change  will  not 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exdianqge  Act 

C.  Self-Reguhtory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  conunents  were  neither 
solicited  nor  received. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rok  CSiange  and  Tunfaig  for 
Commission  ActloB 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtatton  of  Commoita 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  In  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  20, 1989. 

For  the  Commission,  by  the  Divrsion  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated:  November  24, 1989. 
Jonathan  G.  Katx, 
Secntary. 
[PR  Doc.  89-28091  Filed  ll-2fr-80: 8:46  am] 
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DEPARTMENT  OF  STATE 
[CM-8/132S1 

National  Committee  of  the  MS. 
Organization  for  the  mternationai 
Radto  Consultative  Committee; 
Meeting 

The  Department  of  State  announces 
that  the  National  Conunittee  of  the  U.S. 
Organization  for  the  Intemational  Radto 
Consultative  Committee  (COR)  will 
meet  at  1:30  pjn.,  December  7, 1986  in 


Room  1105  of  the  Department  erf  State, 
2201  C  Street  NW..  Washington.  DC.  It  is 
essential  that  all  participants  hidicate 
their  desire  to  attend  in  advance  of  the 
meetings.  An  escort  will  be  at  the  main 
entrance  to  the  building  (22nd  and  C 
Streets)  dnring  the  period  1:15-1:35  p.m. 
to  assist  attendees. 

The  purpose  of  the  United  States 
Organization  is  to  assist  and  advise  the 
Department  on  matters  concerning 
participation  in  the  intemational  CCIR 
activities.  It  is  charged  with  promoting 
the  best  interests  of  the  United  States, 
providing  advice  on  matters  of  policy 
and  positions  in  preparation  for  Study 
Group  meetings,  and  recommending  die 
disposition  of  proposed  U.S. 
contributions  to  the  intemational  CCIR 
which  are  submitted  to  the  Committee 
for  consideration.  The  National 
Committee  constitutes  a  steering  body, 
and  as  such  has  purview  of  the  work  of 
the  national  study  groups  aad  other 
activities. 

The  main  purposes  of  the  meeting  will 
be  to  consider 

1.  Results  of  the  CCIR  Final  Study 
Group  Meetings  held  recently  in 
Geneva; 

2.  Preparations  for  the  upcoming  CCIR 
Plenary  Assembly  scheduled  for  May 
21-Iune  1, 1990,  in  Dusseldorf; 

3.  Establishment  of  the  High-Level 
Committee  to  carry  out  the  Review  of 
ITU  Structure  and  Functioning; 

4.  Other  business  (next  meeting  will 
be  January  10, 1990). 

Members  of  the  general  public  may 
attend  the  meeting  and  Join  in 
discussions  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  is  limited  to  available  seating. 
All  persons  wishing  to  attend  the 
meeting  must  contact  the  office  of 
Richard  Shrum.  Department  of  State, 
Washington.  DC;  phone  (202)  647-2592, 
telefax  (202)  647-5957,  in  order  to  pre- 
register  and  arrange  for  entry  into  the 
State  Department.  Entrance  to  the 
building  is  controlled  and  attendees 
must  use  the  C  Street  entrance. 

Dated:  November  21, 1989. 
Richard  E.  Shnim. 

Chairman,  U.S.  CCIR  Natiooal  Committee. 
(PR  Doc.  89-27881  FUed  11-28-88;  8:45  am] 
MUJNG  COOE  «n»4r-«i 


lCM-6/1329] 

Study  Group  2  of  Ota  US.  Organization 
for  Vtf  Intemational  Radio 
Conaultativa  ConvnKtae  (CCIR); 
Meeting 

llie  Dq>artment  of  State  announces 
that  Study  Group  2  of  the  U.S. 
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Organization  for  the  International  Radio 
Consultative  Committee  (COR)  will 
meet  on  December  la  1989.  at  NASA 
Headquarters,  600  Independence 
Avenue,  Wasliington,  DC  in  Room  521] 
at  10:00  a.m. 

Study  Group  2  deals  with  matters 
relating  to  the  space  reseeirch  services 
among  other  things.  The  purpose  of  the 
meeting  is  to  preparations  for 
participation  in  newly  formed 
international  woridng  parties  and 
particularly  for  the  1992  World 
Administrative  Radio  Conference. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Request  for  further 
information  should  be  directed  to  Mr. 
lohn  Postelle,  ARC  Professional 
Services  Group,  Hemdon.  Virginia 
2207a  phone  (703)  834-5607. 

Dated:  November  21. 1989. 
Richard  E.  Shnim, 

Chainnan.  U.S.  CCIR  National  Coaunittae. 
[FR.  Doc  89-27882  PUed  11-28-89;  8:45  am] 

MUJHQ  coot  471»-a7-ll 


DEPARTMENT  OF  TRANSPORTATION 

F«d«ral  Highway  Adn>lnlstratlon 

Environmental  Impact  Statement 
Contra  Coata  County,  CA 

AOENCr.  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

tUMMARV:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Contra  Costa  County.  California. 

MM  PUMTHBI  MPOHMA-nON  COMTACT: 

C  Glenn  Clinton.  District  Engineer. 
Federal  Highway  Administration.  P.O. 
Box  1915,  Sacramento,  California  95812- 
1915,  Telephone:  (916)  551-1314. 
tUPPLSMENTARV  INFORMATION:  The 
FHWA  in  cooperation  with  Caltrans. 
will  prepare  a  Tier  1,  Environmental 
Impact  Statement  (EIS)  on  a  proposal  to 
protect  the  right-of-way  in  the  Route 
660/Route  4  interchange  area.  This 
action  is  necessary  in  order  to  provide 
Maximimi  flexibility  for  future 
modifications  to  this  interchange  when 
traffic  demand  approaches  the  capacity 
of  the  existing  cloverleaf. 

It  is  requested  that  agencies  which 
may  have  knowledge  about  historic 
resources  protentially  affected  by  the 
proposal,  or  who  are  interested  in  the 
effects  of  the  project  on  historic 
properties,  present  their  views  at  this 
time. 


The  EIS  will  discuss  the  no  action  or 
"do  nothing"  alternative  and  a 
protection  and/or  acquisition 
alternative  based  on  a  west-shift 
realignment  of  Route  660. 

The  proposed  scoping  process 
includes  the  distribution  of  a  Notice  of 
Preparation  to  each  responsible  and 
trustee  agency  pursuant  to  the 
California  Environmental  Quality  Act 
publication  of  this  Notice  of  Intent  in  the 
Fedend  Register  and  a  scoping  meeting 
to  be  held  early  next  year.  The  time  and 
location  of  this  meeting  will  be 
advertised  in  advance  in  local 
newspapers. 

To  ensure  that  the  full  range  of  Issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  20, 1989. 
C  Clean  CUotDO, 

District  Engineer,  Sacramento,  California. 
[FR  Doc.  89-27929  Filed  11-28-49;  8:45  am] 
■aXMQ  0001  4S1S-ta-H 


Envfronmantal  Impact  Statement;  ElUa 
County,  TX 

AQCNCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent 


:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will 
not  be  prepared  for  a  proposed  highway 
project  in  Ellis  County,  Texas. 
TON  nmTMCR  INTORMATION  CONTACT: 
WX.  Hall.  ]rH  P.E..  District  Engineer. 
Federal  Highway  Administration.  828 
Federal  Budding,  Austin.  Texas  78701, 
(512)  482-5988. 

SUPPLEMENT  ANY  INPOftMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
State  Department  of  Highways  and 
PubUc  Transportation  (DHT),  does  not 
intend  to  prepare  an  Environmental 
Impact  Statement  (EIS)  on  a  pro(>osal  to 
upgrade  a  portion  of  U.S.  287  in  Ellis 
County,  Texas,  to  a  four-lane  divided, 
non-controlled  access  facility.  A  Notice 
of  Intent  to  prepare  an  Environmental 
Impact  Statement  for  the  proposed 
action  was  published  in  the  Federal 
Register  on  December  3a  198&  Since 


that  time,  it  has  become  apparent  that 
sufficient  impacts  to  warrant  an  EIS  will 
not  occur  as  a  result  of  this  action.  A 
new  Environmental  Assessment  has 
been  prepared,  and  a  Finding  of  No 
Significant  Impact  (FONSI)  will  be 
sought  for  the  proposed  project  Because 
of  (Ufficulty  in  predicting  availability  of 
funds,  the  DHT  has  not  yet  decided 
whether  to  use  State  or  Federal  funds  to 
finance  construction  of  this  project 
The  highway  section  under  study 
passes  through  the  City  of  Midlothian 
(1982  Pop.  9.447).  The  corridor  study 
begins  at  the  proposed  S.H.  36(>-U.S.  287 
interchange  which  is  approximately  5.0 
miles  west  of  Midlothian  and  ends  at  a 
point  near  the  town  of  Sardis, 
approximately  6.1  miles  east  of 
Midlothian.  The  existing  facility  is.  for 
the  most  part  a  two-lane  roadway  with 
a  four-lane  roadway  existing  through  the 
central  business  district  of  MidlothlaiL 
U.S.  287  has  become  a  major  link  for 
truck  traffic  from  the  Dallas/Fort  Worth 
area  to  the  Houston/Galveston  area. 

Truck  traffic  averages  approximately 
26  to  28  percent  of  the  average  daily 
traffic  on  the  facility.  The  existing 
facility  through  the  central  business 
district  of  Midlothian  is  unable  to 
handle  the  present  traffic.  Highway 
volumes  of  traffic  are  expected  in  the 
future  with  the  present  growth  expected 
to  continue.  Truck  traffic  is  expected  to 
increase  along  with  the  continued  rate 
of  increase  in  traffic.  Truck  traffic 
creates  a  problem  in  the  central 
business  district  with  its  narrow  streets 
and  minimum  building  setbacks. 

This  proposed  project  in  conjunction 
with  the  construction  around  Ennis  and 
Waxahachie  will  provide  fast  direct 
safe  and  efficient  transportation  service 
from  the  Dallas/Fort  Worth 
metropolitan  area  to  a  direct  connection 
with  LR  45  to  the  Houston/Galveston 
cuea.  Separation  of  the  intra-city  traffic 
from  through  traffic  will  reduce 
congestion  in  the  city  and  better  serve 
local  traffic.  By  separation  of  short  local 
trips  from  through  trips,  access  to  local 
housing,  businesses,  schools  and 
churches  will  be  improved.  The 
proposed  improvement  will  benefit 
through  traffic  by  eliminating  the  usual 
delays  and  interruptions  associated  with 
city  travel.  Several  alternatives  will  be 
considered  for  the  proposed  action, 
including  the  consideration  of  possible 
bypass  routes.  One  alternative  will  be 
along  the  existing  facility  with 
signalization  improvements  and  other 
traffic  flow  improvements  in  the  central 
business  district  considered  The  "no- 
build"  alternative  will  also  be 
considered 
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There  are  currently  no  plans  to  hoid 
formal  scoping  meetings  for  this 
proposal  A  public  meeting  was  held  on 
June  8. 1885  for  the  proposed  action.  An 
opportunity  to  request  a  public  hearing 
will  be  afforced  at  a  later  dale. 
Adequate  notice  will  be  given  through 
the  news  media  concerning  the  public 
heanng  opponunity  and  any  enaumg 
hearings.  To  ensure  that  the  full  range  of 
issues  related  to  the  proposed  action  are 
addressed  and  ail  significant  issues 
identified,  cotnments  and  suggestions 
are  inviied  from  aii  uiterested  piuties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  environmental 
assessment  sboold  be  directed  to  the 
FHWA  at  the  address  provided  above. 
Antkooy  J.  Fwco, 

Assistant  Divieion  Administrator,  Austin, 

Texas. 

[FR  Doc  89-27930  FUad  11-28-80;  k45  era) 


Saint  Lawrwric*  seaway 
Corporation 

Advisory  Boartt:  Meeting 


Pursaant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  oif  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporaticm,  to  be 
held  at  2:00  p  jn.,  December  19, 1989,  at 
the  Cororation  •  Admimstration 
Headquarters,  Room  5424,  400  Seventh 
Street  SW.,  Washingtoa  IXL  The 
agenda  for  this  meeting  will  be  as 
follows:  Optaiing  Remarks. 
Considerabun  of  Minuses  of  Past 
Meeting;  Review  of  Programs;  Business, 
Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Administrator,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  funher 
information  should  contact  not  later 
than  December  12.  1986.  Marc  C  Owen, 
Advisory  Board  Liaisoa  Saint  Lawrence 
Seaway  Development  Corporation.  400 
Seventh  Street  SW.,  Washington,  DC 
20590;  202-366-0081. 

Any  member  of  the  public  may 
present  a  wntten  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington.  DC  on  November 
21,l«8ft 
MarcCOwMi, 
Advisory  BoaidUaiMtm. 
[FR  Doc  a»-t7m  Filed  U^a-aa;  8e«5  ea] 

I  OOOe  4S10-SVM 


OEPARTMEMT  OF  THE  TREASURY 

Public  Inf  ormetion  CoNection 
Requtrementt  Submitted  to  QMS  for 


Date:  November  21. 1986 

Hie  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511,  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calUng  the  Treasury  Bureau  Gearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2409, 1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

Departmental  Offices 

OMB  Number  1505-0095. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Soviet  Gold  Coin  Regulations. 

Description:  Submission  will  provide 
the  U.S.  Government  with  information  to 
be  used  in  administering  and  enforcing 
prohibitions  against  importing  Soviet 
gold  coins. 

RespondentK  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Eatimated  Number  of  Respondent*:  3. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  3 
hours. 

Clearance  Officer  Dale  A.  Morgan 
(202)  566-2683,  Departmental  Offices, 
Room  2408.  Main  Treasury  Building. 
1500  Pennsylvania  Avenue,  NW., 
WashingtcHi.  DC  2022a 

OMB  Reviewer  Milo  &mderhauf 
(202)  395-688a  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lob  K.  Holland. 

Departmental  Reports.  Management  Officer. 
[FR  Doc  89-27888  Filed  11-28-89;  8:45  am] 


ReeharteHng  of  ftte  Advisory  Group  to 
the  Commissioner  of  Interna!  iRevenue 

Pursuant  to  the  Federal  Advisory 
Comnuttee  Act  of  October  6,  Public  Law 
92-463,  as  amended,  and  with  Ate 
approval  of  the  Secretary  of  the 
Treasury,  announces  the  rechartering  of 
the  following  advimirv  committee.  This 
detanaination  fniiowi>  consultation  with 
the  Coaaarittee  Management  Secretariat 
General  Services  Administration. 


Title:  The  Advisory  Group  to  the 
Commissioner  of  fattemai  Revenue. 

The  prineiy  ponwee  of  the  Advlsorjr 
Group  is  to  pnrAiK  ea  eiyulaad  public 
forom  for  disniss^onn  sf  relevant  tax 
administration  isouet  oetween  offtdels 
of  IRS  and  representatives  of  the  public 
The  Advisory  Group  also  ofiers 
constructive  obeervattooa  about  IRS* 
current  or  proposed  poUd 
and  procedures  and  where  i 
suggests  ways  to  improve  IRS' 
operations. 

The  Commissioner  and  other  senior 
officials  receive  bxnta  the  Advisory 
Group  a  significant  amount  of 
information  about  the  problems 
taxpayers  encounter  not  only  in  dealing 
with  IRS  but  also  in  meeting  obligations 
imposed  on  them  statutorily.  The 
Service  uses  the  advice  of  die  Advisory 
Group  to  develop  a  tax  administration 
system  which  reflects,  the  simplest 
most  equitable  approach  to 
administering  the  tax  system  that  it  is 
within  our  power  to  pursue. 
Accordingly,  the  Advisory  Group 
conveys  to  the  Service  the  public's 
perceptions  of  IRS  activities. 

The  services  of  the  Advisory  Group 
are  expected  to  l>e  needed  for  an 
indefinite  period  of  time.  No  terminattcm 
date  has  been  established  which  is  less 
than  two  years  from  the  date  this 
Charter  has  been  filed. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended]  the  Department  of 
the  Treasury  has  rechartered  the 
Advisory  Group  to  the  Commissioner  of 
Internal  Revenue  for  a  two  year  period 
beginning  Novonber  21, 1988. 

Dated:  November  21, 1980. 
Linda  M.  Combe. 

Assistant  Secretary  of  the  Treasury 
(Management). 
[FR  Doc  80-27880  FIM 11-28-88;  8:45  am) 


Rechartertng  of  the  Advisory 
Committee  to  the  Netionei  Center  for 
State  and  Local  Law  Errtorcement 
TrainbtQ 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972, 
(Public  Law  92-463,  as  amended),  and 
with  the  approval  of  the  Secretary  of  the 
Treasury  and  the  concurrence  of 
General  Services  Administration, 
annoimces  the  renewal  of  the  following 
advisory  committee: 

Title:  Advisory  Committee  to  dw 
National  Center  for  State  and  Local  Law 
Enforcsment  Training. 

Purpoee:  The  primary  purpose  of  the 
Advisory  Committee  is  to  provide  e 
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forum  for  disciusion  and  interchange 
between  a  broad  cross-section  of 
representatives  for  the  law  enforcement 
community  and  related  training 
institutions  on  training  issues  and  needs. 
Considering  that  there  are  over  40,000 
individual  policy  departments 
throughout  the  country,  the  advice 
emanating  from  this  exchange  is  very 
important  to  the  Director  of  the  Federal 
Law  Enforcement  Training  Center  and 
the  Director  of  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training  (National  Center).  The 
committee's  advice  is  critical  to  ensuring 
that  programs  developed  and  offered  by 
the  National  Center  are  meeting  the 
unique  and  specialized  needs  of  the 
State  and  local  law  enforcement 
community  and  enhancing  the 
networking  between  Federal,  State  and 
local  agencies.  This  networking  is 
essential  to  an  efficient  and  effective 
overall  system. 

Although  FLETC  representatives 
participate  in  the  training  committee 
activities  of  the  major  policy 
membership  associations,  no  forum 
exists  which  provides  the  broad 
representation  required  to  meet  the 
needs  of  the  National  Center.  The 
uniqueness  of  the  program  requires  an 
appropriately  selected  and  specifically 
dedicated  group. 

The  committee  advises  the  Director  of 
FLETC  and  the  Director  of  the  National 
Center  for  State  and  Local  Law 
Enforcement  Training  on  policy 
formulation,  training  needs,  oirriculum 
and  course  content,  student  admission 
and  evaluation.  There  is  no  question 
that  the  committee's  input  has  been  very 
instrumental  in  the  successes  enjoyed  to 
this  points  Resources  have  been 
committed  only  to  those  progams  which 
meet  unique  needs  of  the  State  and  local 
law  enforcement  community.  All  are 
quite  positive.  In  addition,  State  and 
local  agencies  have  actively  participated 
in  the  development  and  delivery  of  the 
programs  by  providing  personnel  as 
subject  matter  experts,  course 
developers  and  instructors.  The 
programs  offered  have  been  developed 
only  after  a  thorough  screening  process 
tc  ensure  that  the  limited  resources 
available  are  being  committed  most 
productively. 

The  committee  does  not  duplicate 
functions  being  performed  with 
Treasury  or  elsewhere  in  the  Federal 
Government 

Termination  Date:  The  services  of  the 
committee  are  expected  to  be  needed  for 
an  indefmite  period  of  time.  No 
termination  date  has  been  established 
which  is  less  than  two  years  hota  the 
date  the  charter  is  filed. 


Accordingly,  I  hereby  determine, 
pursuant  to  the  provisions  of  the  Federal 
Advisory  Committee  Act  Public  Law 
92-463,  as  amended,  that  continuation  of 
the  Advisory  Committee  to  the  National 
Center  for  State  and  Local  Law 
Enforcement  Training  for  a  two  year 
period,  is  in  the  public  interest. 

Dated:  November  6, 1S88. 
Linda  M.  Combe, 

Assistant  Secretary  of  the  Tnaaury 
(Management). 

[FR  Doc.  88-27900  FUed  ll-S-89:  8:45  am] 
HLLMQ  COOS  4«10-lft4l 


Offic*  of  the  Secretary 

[Department  Clrcuiar—PubNc  Debt  SertM— 
Na  33-69] 

Treasury  Notes  of  November  30, 1991, 
Series  AG-1991 

Washington.  November  24. 1988. 

1.  Invitatioii  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately 
$10,000,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 
November  30. 1991.  Series  AG-1991 
(CUSIP  No.  912827  YF  3).  hereafter 
referred  to  as  Notes.  The  Notes  will  be 
sold  at  auction,  with  bidding  on  the 
basis  of  yield.  Payment  will  be  required 
at  the  price  equivalent  of  the  yield  of 
each  accepted  bid.  The  interest  rate  on 
the  Notes  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  the  Notes  may  be  issued  to 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  30, 1989.  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  May  31. 1990.  and 
each  subsequent  6  months  on  November 
30  and  May  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
matiu-e  November  30, 1991,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
matiirity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 


from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000.  $10,000,  $100,000,  and  $1,000,000. 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Seauities  System  in 
Department  of  the  Treasury  Circular. 
Public  Debt  Series.  No.  2-66  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

S.  Sale  Procedutet 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  DC  20239-1500.  prior  to 
IKX)  p.m..  Eastern  Standard  time. 
Tuesday,  November  28, 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Monday, 
November  27. 1989.  and  received  no 
later  than  Thursday,  November  30, 1989. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000.  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  heu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 
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3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Goverrunent  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentahties;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for.  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  Uie  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vi  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 


If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the  .  - 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  pubUc  interest  The  siecretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday.  November  30. 1989.  Payment 
in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  fimds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  settlement 
date  but  which  are  not  overdue  as 
defined  in  the  general  regulations 
governing  United  States  securities;  or  by 
check  drawn  to  the  order  of  the 
institution  to  which  the  tender  was 
submitted,  which  must  be  received  from 
institutional  investors  no  later  than 
Tuesday,  November  28. 1989.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
aimoimcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

[FR  Doc.  88-27965  Filed  11-24-89;  4:33  pm] 

BIUINQ  COOe  4«10-40-M 


[Department  Circular— PubHe  Debt  Series- 
No.  34-89] 

Treasury  Notes  of  February  15, 1995, 
Series  J-1995 

Washington,  November  24, 1989. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $8,000,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  February  15. 1995, 
Series  1-1995  (CUSIP  No.  912827  YG 1), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each,  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amoimts  of  the  Notes 
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may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreigD  aod  international  monetary 
authorities. 

2.  DescriptioB  xd  Secnrities 

2.1.  The  Notes  will  be  dated  December 
1, 1989,  and  will  accrae  interest  from 
that  date,  payable  on  a  semianoual 
basis  on  August  15, 1990,  and  each 
subsequent  6  months  on  February  15 
and  August  15  through  the  date  that  the 
principle  becomes  payable.  They  will 
mature  February  15, 1995,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
matiaity.  In  tbs  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  wvill 
be  payable  (without  additional  inteiest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  tntemal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
auth(Hity.  except  as  provided  in  31 
U.S.C  3124. 

2.3.  The  Notes  will  be  acceptabia  to 
secure  deposits  of  Federal  p«^c 
monies.  They  will  not  be  acceptable  in 
payment  of  Fedeiel  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  SSsOOa  $10,000  $ioo,ooa  and 
$14)00,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  [department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306],  as  to  the 
extent  applicahle  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  fmal  role  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Saie  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  th«  Bureaa  of  the  Pubhc  Debt 
Washington,  DC  20239-150a  prior  to 
1:00  pjn..  Eastern  Standard  time, 
WedJaesday.  November  29. 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Taesday, 
November  28, 1989,  and  received  no 
later  than  Friday,  December  1. 1969. 


3.2.  The  par  amount  of  Notes  bid  for 
st  be  etated  on  each  tender.  The 

mlniniiM  bid  is  $1XXX).  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  most  also  show  the 
yield  desired,  expressed  im  terms  of  an 
annual  yield  with  two  decimals,  e^ 
7.10%.  Fractions  awy  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "ncmoompetitive"  on  the  tender 
form  in  Uev  of  the  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  bx  receipt  of 
tenders. 

5.4.  Commercial  banks,  whicb  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
sidnait  tenders  for  accounts  of 
custoraen  if  the  names  of  the  customers 
and  ftm  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
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3.5.  Tender*  for  their  own  account  wiU 
be  received  without  deposit  from 
oommerdai  t>anks  ard  other  banking 
iistitntions;  primary  dealers,  as  defined 
above;  Fedsrally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instnnnentaUties;  public  pension  and 
retirement  and  other  pab^c  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
afjfdied  for.  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subfect  to  the 
reservations  expressed  in  Section  4, 
■oocoopetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  •ooepted.  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  tht  amoont  offered.  Tenders  at 
the  higheat  accepted  yield  wiU  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 


tenders  are  accepted,  an  interest  rate 
will  be  estabhsfaed,  at  a  Vi  of  one 
percent  increment,  which  residts  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  ori^nal  issoe  discount  limit  of 
96.750.  That  stated  rate  of  interest  will 
be  paid  on  all  the  Notes.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tendw  alioted  will  be 
determined  and  t»A  suocessfal 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  ooaipetitive  tenders  will  be 
accepted  in  an  amount  suffident  to 
provide  a  fiair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  ^  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  ci  their  bids. 
Those  subsutting  noncompetitive 
tenders  wiQ  be  notifwd  only  if  the 
tender  is  not  accepted  in  full  or  when 
the  price  at  tlw  average  yield  is  over 
par. 

4.  Reservattons 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicKits  whea  the  Secretary  considers 
it  in  the  public  interest.  The  Setaetary's 
action  untier  this  section  is  final. 

5.  Payment  and  DeHveiy 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherevCT  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institotional  investors  and  to  others 
whose  tenders  «re  accoaynied  by  a 
guarantee  as  provided  in  MCtion  3.5. 
must  be  made  or  caafktted  on  or  before 
Friday,  December  1 1988.  Paysnent  in 
full  must  accompany  tenders  submitted 
by  all  other  investort.  PayBCBt  anst  be 
In  cash:  tai  other  finds  iaaadiartdy 
available  to  the  Treastiry;  is  Treasury 
bills.  BOtea.  or  bonds  maturing  on  or 
before  the  aetllmueHt  date  but  whic^  are 
not  overdue  as  defizwd  in  the  general 
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regulations  governing  United  States 
securities;  or  by  chedc  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  29, 
1989.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  pay,  settlement  for  the  premitmi 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  foil  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain. 


service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circtilar  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
aimouncement  of  such  changes  will  be 
prompUy  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  prindpal 
and  interest  on  the  Notes. 

Marcus' W.Pags. 

Acting  Fiscal  Assista?>t  Secretary. 

[FR  Doc,  89-27986  Fil^d  11-24-88:  4:33  pm] 
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This  a»c^on  of  the  FEDERAL  REGISTER 
contains  nofices  of  meetings  putiHshed 
undef  ttie  "Govemnwnt  In  the  Sunshine 
ACT'  {?vk.  L  94-400)  5  U.S.C.  SSZtH^O). 


COMMOtSITY  FUTOflES  TRAOmQ 

COMMiSSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 

December  5, 1989. 

place:  2033  K  St  NW..  WashiogtoQ,  DC, 

8th  Floor  Hearing  Room. 

s-'tn,'?-  Closed. 

MA  --'LUS  TO  BE  CONSIOEREO: 

Enforcement  Matters. 

CON-aCT  PERSON  FOR  MORE 

IN-  drmation:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  89-28078  Filed  11-27-89;  1:31  pm] 

WLUira  COOC  6351-01-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

agency:  Farm  Credit  Administration. 
s  ^  M  M  a  R  y:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLeaa  Virginia,  on  December  1, 1989, 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4003,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public;  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

1.  Consent  Calendar 

—Charter  Cancellation.  Shelbyville  FLBA. 
Fourth  District 

2.  Rules  and  Regdations; 

— Proposed  Regulations  on  Service  of 


Process.  12  CFR  part  tOO  subpart  B 
— 9nfoaed  Regaiations  Relating  to  (he 

AvMlabdity  of  the  Farm  Credit 

Admini»tratk)B,  Piirauflnt  to  the  Freedoni 

of  loXckrmation  Reloaa  Act  of  1986, 12 

CFR  part  602 
— Final  Rule  Eliminating  Certaia  Prior 

Approvals,  12  CFR  parts  612.  614,  615  and 

618 

3.  Proposed  Investment  by  the  FCB  of 

WiddlB  in  tke  Ctmsnvation  Reserv* 
Pragraoi; 

4.  Proposed  Ap^raiMd  Pobcy  and  Fee 

Ajipnusal  Service  Program  of  the 
Western  Farm  Credit  Bank 

*Closed  Smaion 

5.  Exaniinetion  and  Enforcement  Matters; 

6.  lackson  FLB/FLBA  in  Receivership. 

Dated:  November  27, 1989. 


'Session  closed  to  the  public — exempt 
pursuant  to  5  U.S.C  552b(c)(4],  (8)  and  (9). 
David  A  HiU 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  89-28079  Filed  11-27-89;  1:32  pm) 

BttXINO  COOe  670S-01-M 

NATIONAL  TRANSPORTATION  SAFFTY 

BOARD 

TIME  AND  date:  9:30  a.m.  Tuesday, 

December  5, 1989. 

PLACE:  Board  Room,  Eighth  Floor,  800 

Independence  Avenue,  SW., 

Washington,  DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Railroad  Accident  Report:  Collision  and 
Derailment  of  Freight  Train  and  Release  of 
Hazardous  Materials.  Helena.  Montana. 
February  2. 1989. 

2.  Petition  for  Reconsideration:  Highway 
Accident  Report — Pickup  Truck/Church  Bus 
Collision  and  Fire,  Carrollton,  Kentucky,  May 
14.1988. 

3.  Public  Hearing:  Recommendation  for  No 
Hearing  re  School  Bus  truck/Collision,  Alton. 
Texas;  September  21, 1989.  (Calendared  by 
Member  Burnett.) 

News  Media  Please  Contact  Betty  Scott 
(202)  382-6600 

FOR  MORE  INFORMATION  CONTACT.  Bea 

Hardesty,  (202)  382-6525. 

Dated:  November  24. 1989. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  69-28065  Filed  ll-27-«9;  1:30  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  230  and  233 

[FRL-3565-6] 

RIN  2040-AB69 

Treatment  of  Indian  Tribe*  as  States 
for  Purposes  of  Section  404  of  tt>e 
Ctoan  Water  Act 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  Water  Quality  Act  of 
1987  {Pub.  L.  100-4)  amends  the  Clean 
Water  Act  (CWA)  by  adding  section  518 
which  requires  EPA  to  promulgate 
regulations,  specifying  how  Tribes  will 
be  treated  as  States  for  the  following 
provisions  of  the  CWA:  Title  II 
(construction  grants),  section  104 
(research,  investigation,  and  training), 
section  106  (grants  for  pollution  control), 
section  303  (water  quality  standards), 
section  305  (water  quality  inventories), 
section  308  (inspections,  monitoring,  and 
entry),  section  309  (Federal 
enforcement),  section  314  (Clean  Lakes), 
section  319  (non-point  source  program), 
section  401  (certification),  section  402 
(National  Pollutant  Discharge 
Elimination  System),  and  section  404 
(dredge  and  fill  permits). 

This  proposed  rule  would  (a)  establish 
requirements  for  determining  eligibility 
of  Indian  Tribes  to  be  treated  as  States 
for  purposes  of  section  404  of  the  CWA 
and,  if  fouad  eligible,  (b)  allow  for 
assumption  of  the  dredge  end  fill  pemit 
pro^««.  This  regulation  would  satisfy 
the  statutory  provisions  in  section  516  as 
provided  under  section  404  (gMl)  of  the 
Cleaa  Water  Act  with  respect  to  the  404 
program. 

dates:  Written  comments  on  this 
proposed  rule  will  be  accepted  until 
January  29, 1990. 

ADDRESS:  Send  comments  to  Office  of 
Wedands  Protection  (A-104F). 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lori  Williams.  202-382-5043. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Authority 

The  over-all  objective  of  the  Clean 
Water  Act  (CWA)  as  amended  is  to 
restore  and  maintain  the  chemical, 
physical  and  biological  integrity  of  the 
Nation's  water.  The  two  national  goals 
the  Act  established  in  1972  include:  (1) 
Eliminating  the  discharge  of  pollutants 
into  navigable  waters;  and  (2)  achieving 


and  interim  water  quality  level  that 
woaW  protect  fish,  shellfish,  aad 
wikilife  while  providing  for  recreation  in 
and  on  the  water  wherever  attainable. 

Since  1972,  section  101(b)  of  the  CWA 
makes  it  national  policy  to  recognize 
and  preserve  the  States'  primary 
responsibility  to  meet  these  gods.  Over 
the  past  17  years,  the  Agency  has 
focused  on  developing  standard 
operating  relationships  with  the  States 
and  localities. 

Congress,  through  amendments  to 
both  CWA  in  1987  and  the  Safe  Drinking 
Water  Act  (SDWA)  in  1986,  has 
authorized  EPA  to  treat  Indian  Tribes  as 
States  under  various  provisions  tif  tfiese 
Acts.  Amendments  to  both  statutes 
required  the  Agency  to  promulgate 
regulations  that  would  establi^  exactly 
how  Tribes  would  be  treated  as  States. 

The  February  4, 1987  amendments  to 
the  CWA  added  a  new  section  518 
entiUed  "Indian  Tribes."  These 
Amendments  authorize  EPA  to  treat 
Indian  Tribes  as  States  for  the  purposes 
of  certain  provisions  of  the  Act.  and 
provide  grant  and  contract  assistance 
(for  certain  of  these  programs)  to  Indian 
Tribes  where  appropriate.  The 
Amendments  require  EPA  to  promulgate 
regulations  specifying  how  the  Agency 
will  treat  ma  ifufiaji  Tribe  as  a  State 
under  the  following  provisions:  Title  n 
(Construction  Grants),  section  lt)4 
(Research,  Investigation  and  Training), 
section  106  (Grants  for  Pollution 
Control^  sectio<i303  (Water  Quality 
Standards  and  implementation  nans}, 
section  305  (Water  Quality  Inventory), 
section  SOB  (Inspections.  Monit(ning. 
and  Entry),  section  309  (Federal 
Enforcement),  section  314  (Clean  Lakes), 
section  319  [Nanpoint  Source),  section 
401  (Certification,  section  402  (Natiwial 
iy)llutant  Diediarge  Elimination 
Sjrstein),  and  section  404  (Dredge  and 
Fill  Permit  Program.) 

Section  S16(e)  of  the  Clean  Water  Act 
establishes  certain  criteria  an  Indian 
Tribe  must  meet  before  treatment  as  a 
State  is  authorized:  (1)  "The  Indian 
Tribe  has  a  governing  body  carrying  out 
substantial  governmental  duties  and 
powers;"  (2)  "the  functions  to  be 
exercised  by  the  Indian  Tribe  pertain  to 
the  management  and  protection  of  water 
resources  which  are  held  by  an  Indian 
Tribe,  held  by  the  United  States  in  trust 
for  Indians,  held  by  member  of  an 
Indian  Tribe  if  such  property  interest  is 
subject  to  a  trust  restriction  on 
alienation  or  otherwise  within  the 
boundaries  of  a  reservation";  and  (3) 
"the  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the 
Administrator's  judgment,  of  carrying 
out  the  functions  to  be  exercised  ia  a 
manner  consistent  with  the  terns  and 


purposes  of  the  Act  and  of  all  applicable 
regulations." 

In  addition  to  the  eligibility 
requirements  specified  in  section  518(e), 
section  518(h)(2)  defines  Indian  Tribes 
as  follows:  "Indian  Tribe  means  any 
Indian  Tribe,  band,  group,  or  community 
recognized  by  the  Secretary  of  Interior 
and  exercising  governmental  authority 
over  a  Federal  Indian  reservation." 
Consequently,  Federal  recognition  and 
governmental  authority  over  reservation 
lands  are  necessary  criteria  by 
definition. 

B.  Development  of  This  Rule 

Based  on  the  statutory  amendments  to 
the  CWA.  there  are  currently  regulations 
related  to  five  separate  CWA  programs 
at  different  stages  of  development  in  the 
Agency:  (1)  Construction  Grants 
program,  (2)  Water  Quality  Standards 
program  (including  the  required  conflict 
resolution  mechanism),  (3)  Dredge  and 
Fill  Permit  program  on  Indian  lands.  (4) 
National  Pollution  Discharge 
Elimination  System  permit  program  on 
Indian  lands,  and  (5)  CWA  grants 
programs  for  Indian  lands.  To  promote 
consistency  among  the  various 
regulations  being  developed,  an  intra- 
Agency  oversight  committee  was 
established.  Efforts  are  being  made  by 
this  committee  to  develop  parallel 
requirements  where  appropriate  in  order 
to  reduce  the  burden  on  Tribes  that 
dioose  to  apply  for  any  of  these 
programs. 

EPA  has  already  issued  regulations: 
(Ij  Specifying  how  Indian  Tribes  will  be 
treated  as  States  for  purposes  of  the 
Public  Water  System  and  Underground 
Izqection  Control  (UIC)  programs  under 
die  SDWA  (53  FR  37396)  (referred  to 
bdow  as  the  "SDWA  Indian  Primacy 
Rnle").  and  (2)  promulgating  Federal 
UIC  programs  on  all  Indian  lands  where 
an  applicable  program  had  not  been  in 
place  (53  FR  43084).  The  SDWA  Indian 
Primacy  Rule  is  being  used  as  a  model 
far  developing  parallel  regidatory 
approaches  in  the  forthcoming  CWA 
Indian  regulations.  The  CWA  Indian 
grant  regulations  were  also  recently 
promulgated  in  interim  final  form  (54  FR 
14354). 

Section  518(e)  of  the  CWA  requires 
consultation  with  Indian  Tribes  during 
regulations  development.  The  CWA  also 
requires  the  Administrator  to  consult 
affected  States  sharing  common  water 
bodies  and  provide  a  mechanism  for  the 
resolution  of  any  imreasonable 
consequences  that  may  arise  as  a  result 
of  differing  water  quality  standards  that 
Buy  be  set  by  States  and  Tribes  located 
on  ooanmon  bodies  of  water. 


r* 
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In  keeping  with  this  requirement,  the 
Agency  decided  a  multifaceted 
consultation  approach  would  be  most 
appropriate.  Tribal  and  State 
representatives  were  appointed  to  serve 
on  various  CWA  Indian  workgroups.  For 
the  most  part,  workgroup  meetings  have 
been  noticed  in  the  Federal  Register 
inviting  the  public  to  observe  and  offer 
comment.  Other  efforts  to  consult  with 
Tribes  and  States  have  included 
national  meetings  across  the  country  to 
discuss  the  regulatory  approaches 
proposed  in  the  various  CWA 
regulations,  EPA  officials  attendance  at 
both  Tribal  and  interested  State 
meetings  to  present  regulatory 
approaches  being  considered,  and 
distribution  of  the  draft  proposed 
language  for  broad  review  at  an  early 
stage  of  the  regulation  development. 

C.  EPA  Indian  Policy 

This  rule  is  consistent  with  Federal 
Policy  statements  regarding  Indian 
Tribes.  On  January  24. 1983.  the  Federal 
government  established  an  Indian  Policy 
Statement  providing  for  treatment  of 
Tribal  governments  on  a  govemment-to- 
government  basis  and  supporting  the 
principle  of  self-determination  and  local 
decision-making  by  Indian  Tribes. 

The  EPA's  policy  is  "to  give  special 
consideration  to  Tribal  interests  in 
making  Agency  policy  and  to  ensure  the 
close  involvement  of  Tribal  governments 
in  making  decisions  and  managing  the 
environmental  programs  affecting 
reservation  lands."  In  practice.  EPA's 
policy  is  to  work  directly  with  Tribal 
governments  as  independent  authorities 
for  reservation  affairs,  recognizing  that 
they  are  not  political  subdivisions  of 
States. 

D.  Supplemental  Statutory  Background 

In  1972.  Congress  established  the  404 
permit  program  to  regulate  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States.  Congress  in  the  1977 
Amendments  to  the  Federal  Water 
Pollution  Control  act  (the  Clean  Water 
Act),  gave  States  the  option  of  assuming 
the  404  permit  program  in  certain  waters 
of  the  State,  subject  to  EPA  approval    • 
(section  404  (g)-(l]).  If  a  State  assumes 
this  responsibility,  its  jurisdiction 
includes  all  waters  within  its  border 
except  (1)  those  which  are  subject  to  the 
ebb  and  flow  of  the  tide  pins  adjacent 
wetlands  and  (2)  waters  which  are 
presently  used  or  may  be  susceptible  to 
use  (through  reasonable  improvement) 
to  transport  interstate  or  foreign 
commerce  plus  adjacent  wetlands.  The 
Corps  retains  jurisdiction  over  all 
waters  which  States  cannot  assume. 

The  Act  prescribes  minimum 
requirements  which  States  must  meet 


before  exercising  their  option  to  assume 
the  program  and  assigned  program 
approval  and  oversight  responsibility  to 
EPA.  On  May  19. 1980.  EPA  promulgated 
regulations  to  establish  procedures  and 
criteria  for  approval/disapproval  of  404 
State  programs  and  for  monitoring  a 
State  program  after  program  approval. 
In  response  to  State  concerns  about 
rigid  mandatory  requirements,  excessive 
paperwork  burdens,  intrusive  Federal 
oversight,  and  general  lack  of  flexibility, 
EPA  promulgated  revised  regulations  on 
June  6, 1988.  These  revisions  provide  the 
States  more  flexibility  in  program  design 
and  administration  while  still  meeting 
the  requirements  and  objectives  of  the 
Act.  Once  a  Tribe  is  determined  to  be  a 
State,  the  Tribe  must  meet  the 
requirements  for  an  approval  program 
specified  in  40  CFR  part  233. 

II.  Summary  and  Explanation  of  Today's 
Action 

Today's  proposed  rule  would 
implement  section  518  of  the  CWA 
which  authorizes  EPA  to  treat  an  Indian 
Tribe  as  a  State  for  assumption  of  the 
dredge  and  fill  permit  program  if  the 
Indian  Tribe  meets  the  eligibility 
criteria. 

The  criteria  for  treating  Indian  tribes 
as  States  under  the  CWA  and  the 
SDWA  are  very  similar.  The  Agency 
intends  to  establish  the  least 
burdensome  process  possible  for  Tribes 
to  demonstrate  State  eligibility.  When 
most  or  all  regulations  under  the  SDWA 
and  CWA  stipulating  how  Tribes  shall 
be  treated  as  States  are  final,  the 
Agency  will  develop  procedures  to 
implement  a  single  application 
procedure  for  the  SDWA  and  CWA 
programs  for  those  aspects  that  are 
similar  under  both  statutes. 

Most  qualification  criteria  are  of  a 
general  nature  and  need  only  be 
provided  when  a  Tribe  first  applies  for 
"treatment  as  a  State"  under  the  SDWA 
or  CWA.  For  example,  the  "Federal 
recognition"  and  "governmental  duties 
and  powers"  criteria  will  usually  require 
the  same  showing  for  a  Tribe  and  would 
ordinarily  need  to  be  demonstrated  oidy 
during  the  first  application  a  Tribe 
submitted  under  either  of  the  Acts. 

However,  the  Agency  believes  that 
even  with  a  streamlined  application 
procedure,  some  qualifications  will  still 
need  to  be  demonstrated  separately  for 
each  program,  particularly  regarding 
capability.  For  example,  a  Tribe  may 
possess  the  requisite  capability  to 
establish  water  quality  standards  but 
not  to  assume  the  Dredge  and  Fill  Permit 
Program.  Yet  the  Agency  does  not  wish 
to  put  Tribes  through  the  burden  of  filing 
complete  applications  for  treatment  as  a 
State  for  each  separate  program. 


Consequently,  the  Agency  will  allow 
Indian  Tribes  which  have  previously 
been  designated  as  a  State  under  either 
SDWA  or  CWA  to  provide  only  that 
information  which  is  unique  to  the 
specific  additional  program(s)  (which 
may  include  demonstrating  adequate 
regulatory  authority  to  administer  the 
specific  program)  the  Tribe  is  applying 
for.  Requirements  which  may  be  unique 
for  the  dredge  and  fill  program  are 
§  233.61(d)  (4)  and  (5). 

As  is  the  case  for  States,  an  Indian 
Tribe  must  have  its  own  legal 
authorities  to  administer  a  program 
under  the  CWA;  EPA  cannot  delegate  its 
own  authority.  However,  the  Agency 
considered  whether  the  lack  of 
comprehensive  criminal  enforcement 
authority  would  preclude  Tribes  from 
applying  for  the  National  Pollution 
Discharge  Elimination  System  (section 
402)  and  the  Dredge  and  Fill  Permit 
programs  (section  404)  that  currenUy 
require  such  authority  for  an  approvable 
State  program. 

Section  1451  of  SDWA  specifically 
states  that  Indian  Tribes  are  not 
required  to  exercise  criminal 
enforcement  jurisdiction  for  primary 
enforcement  responsibility.  The  CWA 
amendments,  however,  do  not  include 
similar  language  indicating  whether  it 
would  be  appropriate  to  treat  a  Tribe 
not  having  criminal  enforcement 
authority  over  all  individuals  on  the 
reservation  as  a  State  where  such 
authority  is  currentiy  required  for  State 
program  assumption. 

The  Agency  realizes  that  a 
comprehensive  criminal  enforcement 
requirement  could  raise  substantial 
impediments  to  Tribal  assumption  of 
those  CWA  programs  that  require  such 
authorities  of  States.  Federal  law  bars 
Indian  Tribes  from  criminally  trying  or 
punishing  non-Indians  in  the  absence  of 
a  treaty  or  other  agreement  to  the 
contrary.  Oliphant  v.  Suguamish  Indian 
Tribe  435  U.S.  191  (1978).  In  addition,  the 
Federal  Indian  Civil  Rights  Act  prohibits 
any  Indian  court  or  tribunal  from 
imposing  any  criminal  fine  greater  than 
$5,000  (25  U.S.C.  1302(7)). 

The  Agency  believes  that  even  though 
Congress  did  not  explicitiy  waive  the 
requirement  under  CWA.  as  under 
SDWA.  that  Congress  nonetheless 
intended  Tribes  to  be  able  to  obtain 
primacy  without  demonstrating 
comprehensive  criminal  enforcement 
authority.  If  EPA  were  to  infer  that 
Congress,  by  failing  to  insert  language 
similar  to  that  contained  in  section  1451 
of  SDWA  intended  not  to  waive  the 
criminal  enforcement  requirement. 
EPA's  reading  would  make  part  of 
section  518  of  CWA  a  nullity,  since 
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absent  further  legislative  action,  no 
Tribe  would  be  able  to  assume  a 
program  under  402  or  404  of  CWA.  This 
reading  would  contradict  the  apparent 
intent  of  section  518  to  allow  Tribes  to 
assume  all  specified  CWA  programs 
where  they  meet  the  section  518(e) 
criteria  and  further  would  violate  two 
traditional  rules  of  statutory 
construction:  (1)  Legislation  should  not 
be  interpreted  as  being  meaningless,  if 
at  all  possible;  and  (2)  ambiguous 
statutes  should  be  interpreted  to  the 
benefit  of  the  Tribes. 

Section  233.41  of  the  404  State 
Program  Regulations  (SPR)  requires  that 
a  State  have  criminal  enforcement 
authority  to  have  an  approvable  404 
State  program.  This  notice  proposes  to 
amend  the  existing  regulations  so  that 
Tribes  will  not  be  required  to  exercise 
comprehensive  criminal  enforcement 
jurisdiction  as  a  condition  to  assuming 
the  404  program.  Tribes  would,  instead, 
be  required  to  provide  for  the  referral  of 
criminal  enforcement  matters  when 
Tribal  enforcement  authority  does  not 
exist  (e.g.,  non-Indians  or  fines  over 
$5,000]  to  EPA  and/or  the  Corps,  as  the 
parties  agree  in  an  appropriate  and 
timely  manner.  Such  procedures  must  be 
established  in  a  formal  Memorandum  of 
Agreement  (MOA)  with  the  Regional 
Administrator  and/or  the  appropriate 
District  Engineer(s)  of  the  Corps.  There 
may  be  a  single  MOA  among  the  tribe, 
EPA  and  the  Corps;  separate  MOA's 
between  the  Tribe  and  EPA  and  the 
Tribe  and  the  Corps;  or  only  one  MOA. 
between  the  Tribe  and  EPA  or  the 
Corps,  if  the  parties  so  agree.  The 
M0A(8)  used  to  satisfy  this  agreement 
may,  but  do  not  have  to  be,  the  same  as 
those  required  in  40  CFR  233.13  and 
233.14. 

Thus,  the  lack  of  comprehensive 
Tribal  criminal  enforcement  authority 
should  not  prevent  a  Tribe  from  having 
an  approvable  404  State  program. 

We  are  particularly  interested  in 
receiving  comments  and/or  suggestions 
from  the  Tribes  on  establishing 
procedures  to  effectively  and  efficiently 
handle  the  referral  of  the  criminal 
enforcement  cases  over  which  the 
Tribes  do  not  have  enforcement 
authority. 

Because  CWA  program  funds  are 
limited,  many  Indian  Tribes  may  decide 
it  is  not  cost-effective  or  otherwise 
beneficial  to  apply  for  various  CWA 
program  authorities.  The  Agency 
encourages  Tribes  to  carefully  consider 
which  of  the  available  programs  would 
be  beneficial  to  assume  and  to  target  the 
Tribal  efforts  and  resources  towards 
those  specific  programs.  The  Agency 
notes  that  Tribal  assumption  of  the 


CWA  program  discussed  in  today's  rule 
is  voluntary  on  the  part  of  the  Tribes. 

In  order  to  facilitate  consistent 
implementation  of  the  requirements  of 
CWA,  an  Indian  Tribe  and  the  State  or 
States  adjacent  to  the  lands  of  such 
Tribe  are  located  may  enter  into  a 
cooperative  agreement,  subject  to  the 
review  and  approval  of  the 
Administrator,  to  jointly  plan  and 
administer  the  requirements  of  this  Act 
(see  section  518(d)  of  the  CWA.) 

The  Agency  highly  encourages  such 
cooperative  agreements,  because  of  the 
relative  benefits  such  as  information 
and  resource  sharing.  The  Agency  does 
not  have  any  specific  criteria  that  a 
cooperative  agreement  must  meet,  so 
long  as  all  parties  involved  approve  it 
and  it  comphes  with  the  intent  and 
administrative  requirements  of  CWA.  In 
situations  where  EPA  is  a  signatory  to  a 
cooperative  agreement,  all  Federal 
requirements  that  govern  such 
agreements  must  also  be  met. 

Draft  cooperative  agreements  should 
be  submitted  to  the  Regional 
Administrator  for  review  and  approval. 
If  necessary,  the  Agency  will  develop 
guidance  to  assist  the  Tribes  and  states 
in  developing  cooperative  agreements. 

A.  Treatment  of  Indian  Tribes  as  States 

This  rule  would  create  procedures  for 
Indian  Tribes  to  apply  to  EPA  for 
treatment  as  a  State  in  order  to  be 
ehgible  to  subsequently  apply  for 
assumption  of  the  dredge  and  fill  permit 
program  as  provided  under  section 
404(8H1)-  This  rule  revises  40  CFR  part 
230  and  creates  a  new  subpart  G  of  part 
233.  A  new  subpart  G  of  40  CFR  part  233 
establishes  criteria  Indian  Tribes  must 
meet  for  treatment  as  a  State,  lists  the 
information  the  Tribe  must  provide  in  its 
application  to  EPA,  and  provides  a 
procedure  for  formal  EPA  review  of 
applications  for  "treatment  as  a  State." 
The  requirements  a  Tribe  must  meet 
under  all  the  CWA  Indian  regulations 
are  as  similar  as  possible  leaving  room 
for  program  specific  requirements  which 
are  explained  further  in  the  capability 
requirements  section  of  this  notice. 

As  mentioned  previously.  Section  518 
of  the  CWA  stipulates  that  a  Tribe  is 
eligible  for  treatment  as  a  State  if  it 
meets  the  following  criteria: 

(1)  Is  Federally  recognized: 

(2)  It  carries  out  substantial  governmental 
duties  and  powers  over  a  Federal  Indian 
reservation: 

(3)  Has  appropriate  regulatory  authority 
over  surface  waters  of  the  reservation:  and 

(4)  Is  reasonably  expected  to  be  capable  of 
administering  the  relevant  CWA  program: 

The  Agency  believes  the  language  in 
Section  518  requires  that  each  of  these 
ehbility  criteria  be  satisfied  through  a 


separate  demonstration  by  a  Tribe 
following  the  procedures  these 
regulations  will  set  forth.  These 
procedures  are  intended  to  ensure 
Tribes  who  are  treated  as  States  meet 
the  requirements  in  the  CWA  not  to  act 
as  a  barrier  to  program  assumption.  The 
Agency  hopes  that  as  many  Tribes  as 
possible  will  assume  responsibility  for 
the  CWA  programs  where  the  Tribe  and 
the  Agency  deem  it  appropriate. 

1.  Federal  Recognition 

With  respect  to  Federal  recognition  as 
an  Indian  Tribe,  the  Secretary  of  the 
Interior  periodically  publishes  a  list  of 
Federally  recognized  Tribes.  If  the 
applicant  appears  on  this  list  it  need 
only  state  that  this  is  so.  If  the  Tribal 
name  does  not  appear  on  this  list 
because  the  list  has  not  been  updated, 
the  Tribe  can  still  provide  appropriate 
documentation  to  EPA  verifying  that  it  is 
Federally  recognized  by  the  Secretary  of 
Interior. 

2.  "Substantial  Governmental  Duties 
and  Powers" 

In  addition,  a  Tribe  must  satisfy  the 
second  criteria  that  the  Tribe  is 
"carrying  out  substantial  governmental 
duties  and  powers."  The  Agency  defines 
"substantial  governmental  duties  and 
powers"  to  mean  that  the  Tribe  is 
currently  performing  governmental 
functions  to  promote  the  public  health, 
safety,  and  welfare  (of  the  affected 
population]  within  a  defined 
geographical  area. 

Many  Indian  Tribal  governments 
perform  functions  traditionally 
performed  by  sovereign  governments. 
Examples  of  such  functions  include,  but 
are  not  limited  to,  levying  tax,  acquiring 
land  by  exercising  the  power  of  eminent 
domain,  and  police  power  (i.e.,  providing 
for  the  public  health,  safety,  and  general 
welfare  of  the  affected  population). 
Based  on  comments  on  the  SDWA 
Indian  Primary  rule,  the  Agency  believes 
that  most  Tribes  will  be  able  to  meet 
these  criteria  without  much  difficulty. 
(See  53  FR  37399). 

The  Agency  intends  to  minimize  the 
burdens  to  a  Tribe  to  demonstrate  that  it 
carries  out  substantial  governmental 
duties  and  powers.  The  Agency 
proposes  to  require  a  narrative 
statement:  (1)  Describing  the  form  of 
Tribal  government;  (2]  describing  the 
types  of  essential  governmental 
functions  currently  performed  such  as 
those  listed  above;  and  (3)  identifying 
the  legal  authorities  for  performing  these 
functions  (e.g.,  Tribal  constitutions, 
codes,  etc.). 

The  Agency  merely  intends  the 
functions  listed  above  (e.g.,  police 
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powers  affecting  the  health,  safety  and 
welfare,  taxation,  and  power  of  eminent 
domain]  as  examples.  It  is  not  necessary 
that  an  applicant  be  currently 
performing  each  such  function  to  qualify 
for  treatment  as  State.  The  Agency 
intends  only  to  require  sufficient 
documentation  to  determine  whether  a 
Tribe  satisfies  the  statutory  requirement 
of  "carrying  out  substantial 
governmental  duties  and  powers." 

3.  Jurisdiction 

The  third  requirement  a  Tribe  must 
meet  for  treatment  as  a  State  is  that  "the 
functions  to  be  exercised  by  the  Tribe 
must  pertain  to  the  management  and 
protection  of  water  resources  which  are 
held  by  an  Indian  Tribe,  held  by  the 
United  States  in  trust  for  Indians,  held 
by  a  member  of  an  Indian  Tribe  if  such 
property  interest  is  subject  to  a  trust 
restriction  on  alienation,  or  otherwise 
within  the  boundaries  of  a  reservation." 

This  provision  contains  different 
language  than  that  of  section  1451(a)(2) 
SDWA  which  states:  "The  functions  to 
be  exercised  by  the  Indian  Tribe  are 
within  the  area  of  the  Tribal 
Government's  jurisdiction."  Whereas 
CWA  section  518  language  suggests  that 
Tribes  may  only  regulate  those  water 
resources  which  are  within  the  exterior 
boundaries  of  a  Federal  Indian 
reservation,  the  parallel  SDWA 
provision  makes  no  such  explicit 
limitation.  As  a  result  of  this  different 
statutory  definition  under  SDWA,  Tribes 
are  not  precluded  from  applying  for 
treatment  as  a  State  for  any  lands  over 
which  the  Tribe  believes  it  has 
regulatory  authority.  (See  53  FR  37400.) 

The  CWA  establishes  a  somewhat 
narrower  part  of  Indian  country  for 
which  EPA  will  recognize  Tribal 
authority  by  restricting  Tribal  eligibility 
for  treatment  as  a  State  to  lands 
"otherwise  within  reservation 
boundaries."  The  Agency  anticipates 
that  this  language  may  reduce  the 
potential  for  disputes  since  authority  to 
regulate  within  boundaries  is  more 
readily  determined. 

Comments  received  on  the  SDWA 
primacy  regulations  suggest  that  Tribes 
should  not  face  the  burden  of  proving 
their  jurisdiction,  i.e.,  that  they  should 
receive  the  same  general  recognition  of 
sovereign  authority  that  EPA  accords 
States.  The  Agency  recognizes  that  there 
is  substantial  support  for  the  general 
proposition  that  a  Tribal  government 
has  authority  to  administer  CWA 
programs  within  the  exterior  boundaries 
of  the  Tribe's  reservation.  The  Agency 
does  not  believe,  however,  that  it  is 
appropriate  to  establish  a  rebuttable 
presumption  concerning  Tribal 
governmental  authority.  Just  as  when 


EPA  considers  a  State  application.  EPA 
must  not  delegate  program 
responsibility  to  a  Tribe  unless  the  Tribe 
can  adequately  show  it  possesses  the 
requisite  authority. 

The  Agency  recognizes  that  there  may 
be  some  disputes  regarding  the  extent  of 
Tribal  authority  to  administer  CWA 
programs  and  therefore  believes  it 
necessary  to  require  docimientation  to 
demonstrate  adequate  authority  by 
Tribes  applying  for  CWA  programs.  The 
request  that  a  given  Tribe  estabhsh  its 
authority  to  administer  CWA  programs 
is  not  meant  to  be  a  barrier  or  a 
deterrent  to  that  Tribe's  attainment  of 
these  programs.  Rather  the  intent  of 
these  requirements  is  to  raise  at  an  early 
date  the  presence  or  absence  of  a  key 
element  to  effective  administration  of 
CWA  programs. 

The  process  the  Agency  proposes  to 
establish  for  Tribes  to  demonstrate  their 
authority  includes  the  submission  of  a 
statement  signed  by  the  Tribal  Attorney 
General  or  an  equivalent  official 
explaining  the  legal  basis  for  the  Tribe's 
regulatory  authority  to  administer  the 
desired  program(s).  The  statement  is 
similar  to  the  statement  currently 
required  of  States  applying  for  404 
program  assumption  (40  CFR  233.12). 
The  Attorney  General's  statement  will 
supplement  the  other  dociunentation 
mentioned  in  t  233.61  of  this  proposed 
rule  (e.g.,  a  map,  copies  of  tribal  codes 
and  ordinances,  etc.).  The  Attorney 
General's  statement  with  the  supporting 
documentation  will  assist  EPA  in 
verifying  that  the  Tribe  has  the 
necessary  authority  to  administer  the 
appropriate  CWA  program. 

4.  Tribal  Capability 

The  fourth  criterion  that  a  Tribe  must 
meet  is  that,  in  the  Administrator's 
judgment,  the  Tribe  must  be  "reasonably 
expected  to  be  capable"  of 
administering  an  effective  program.  In 
evaluating  a  Tribe's  demonstration  that 
it  is  "reasonably  expected  to  be 
capable"  of  administering  an  effective 
dredge  and  fill  permit  program,  the 
Administrator  %vill  consider  from  among 
the  following  five  factors  those  which 
are  appropriate  for  the  dredge  and  fill 
permit  program: 

(1)  The  Tribe's  previous  management 
experience; 

(2)  Existing  environmental  or  public  health 
programs  administered  by  the  Tribe: 

(3)  The  mechani8m(8}  in  place  for  carrying 
out  the  executive,  legislative,  and  judicial 
functions  of  the  Tribal  government: 

(4)  The  relationship  between  regulated 
entities  and  the  administrative  agency  of  the 
Tril>al  government  which  is,  or  will  be, 
designated  as  the  primacy  agent:  and 


(5)  The  technical  and  administrative 
capabilities  of  the  staff  to  adaunister  and 
manage  the  program. 

The  Agency  recognizes  that  certain 
Tribes  may  not  have  substantial 
experience  in  administering 
environmental  programs.  Althoo^  lack 
of  this  experience  will  not  preclude  a 
Tribe  from  demonstrating  the  reqxiired 
capability,  the  presence  of  sudi 
experience  will  be  of  significant 
importance  to  the  Agency. 

The  EPA  proposes  to  request 
information  on  the  Tribe's  executive, 
legislative,  and  judicial  functions  to 
assure  that  the  Tribe  has  the  capability 
to  administer  a  program  approved  under 
the  Clean  Water  Act. 

The  EPA's  evaluation  of  the  Tribe's 
capability  will  also  consider  the 
relationship  between  the  existing  or 
proposed  Tribal  agency  which  will 
assume  the  dredge  and  fill  permit 
program  and  any  potential  regulated 
Tribal  entities. 

A  common  situation  among  Indian 
Tribes  is  that  the  Tribe  is  both  the 
regulator  and  regulatee.  Such  a  situation 
could  result  in  a  conflict  of  interest  if 
EPA  delegated  the  program  to  the  Tribe, 
since  the  Tribe  would  be  regulating 
itself.  The  Agency  believes  that 
independence  of  the  regulator  and 
regulatee  is  necessary  to  assure 
effective  and  fair  administration  of  these 
programs. 

This  approach  is  not  meant  to  require 
the  Tribes  to  divest  themselves  of 
ownership  of  any  regulated  entities  it 
owns  or  operates.  One  possible  solution 
to  the  problem  could  be  the  creation  of 
an  independent  organization  to  regulate 
Tribal  entities  subject  to  CWA 
regulatory  requirements.  Similar 
arrangements  could  be  established 
utilizing  existing  Tribal  organizations. 

Failure  to  resolve  the  regulator/ 
regulatee  conflict  will  not  preclude  a 
Tribe  from  being  eligible  for  treatment 
as  a  State  but  is  intended  to  alert  Tribes 
at  an  early  date  alwut  a  potential  bar  to 
regulatory  program  assumption  that 
must  be  resolved.  Resolution  of  the 
regulator/regulatee  issue  relative  to  the 
CWA  programs  will  be  evaluated  on  a 
case-by-case  basis.  EPA  does  not  intend 
to  limit  Tribal  flexibility  in  creating 
structures  which  will  ensure  adequate 
separation  of  the  regulator  and  the 
regulated  entity. 

The  Agency  is  aware  that  in  limited 
cases.  States  also  are  in  a  similar 
situation  of  being  both  regulator  and 
regulatee.  However,  State 
infrastructures  are  typically  such  that 
the  State  agency  operating  the  regulated 
entity  is  not  the  same  State  agency  that 
has  primary  enforcement  authority.  This 
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is  in  contrast  to  the  typical  situation 
exhibited  by  Indian  Tribes  which  may 
own  and  operate  most  or  all  regulated 
entities. 

The  Agency  encourages  smaller 
Tribes  to  consider  consortiums  or 
intertribal  agencies  as  ways  to  obtain 
the  necessary  expertise  to  administer 
these  programs  and  to  make  the 
attainment  of  primacy  cost-effective  and 
beneficial  to  the  Tribe.  The  Agency  will 
consider  and  evaluate  all  applications  it 
receives,  regardless  of  the  appUcant's 
size,  on  a  case-by-case  basis. 

Although  EPA  will  consider 
apphcations  by  a  group  or  consortium  of 
Tribes  within  the  same  geographical 
area,  each  applicant  must  still  meet  all 
eligibility  requirements  to  be  treated  as 
a  State,  particularly  the  jurisdictional 
requirement. 

B.  Process  for  Evaluating  Applications 

Within  thirty  days  after  receipt  of  a 
Tribe's  complete  application  for 
treatment  as  a  State  (which  has  all  the 
information  required  in  §  233.60),  EPA 
will  notify  appropriate  governmental 
entities  (e.g.,  neighboring  Tribal  and 
State  governments)  of  the  receipt  of  the 
application  and  the  substance  of  and 
basis  for  the  Tribe's  assertion  of 
authority  over  reservation  waters. 

Each  of  the  governmental  entities  will 
have  thirty  days  after  receipt  of  the 
notice  to  submit  comments  to  EPA. 
Comments  will  be  hmited  solely  to  the 
issue  of  the  Tribe's  showing  under 
Section  518(e)(2).  EPA  will  not  consider 
comments  directed  to  whether  the  Tribe 
meets  EPA's  other  requirements  for 
treatment  as  a  State. 

If  an  Indian  Tribe's  assertion  under 
518(e)(2]  is  subjected  to  a  competing 
claim,  the  Administrator  will  consult 
with  the  Tribe,  the  governmental  entity 
submitting  comments,  and  the  Secretary 
of  the  Department  of  the  Interior,  or  his 
designee.  After  consultation,  and  in 
consideration  of  comments  received,  the 
Administrator  will  determine  whether 
the  Tribe  has  adequately  demonstrated 
that  it  meets  the  requirements  of  section 
518(e)(2).  If  the  Administrator  concludes 
that  a  Tribe  has  not  adequately 
demonstrated  its  authority  with  respect 
to  certain  reservation  waters,  then 
Tribal  assumption  of  the  dredge  and  fill 
permit  program  will  be  restricted 
accordingly.  Any  such  determination  by 
the  Administrator  is  not  a  determination 
of  the  Tribe's  general  regulatory 
authority  but  only  with  respect  to 
administration  of  the  404  program.  A 
dispute  over  a  certain  area  over  which  a 
Tribe  is  asserting  authority  will  not 
necessarily  delay  the  Agency's  decision 
to  treat  a  Tribe  as  a  State  for  the  non- 
disputed  areas. 


This  procedure  does  not  imply  that 
States  or  Federal  agencies  have  veto 
power  over  Tribal  apphcations  for 
treatment  as  a  State.  Rather,  the 
procedure  is  simply  intended  to  ensure 
that  the  Tribe  has  the  necessary 
authority  to  administer  the  dredge  and 
fill  permit  program.  The  Agency  will  not 
rely  solely  on  the  assertions  of  a 
competing  regulatory  authority;  it  will 
make  an  independent  evaluation  of  the 
Tribal  showing. 

The  Agency  does  not  believe  it  will  be 
possible  to  approve  or  disapprove  all 
apphcations  for  "treatment  as  a  State" 
within  a  designated  time  frame.  The 
Agency  fully  anticipates  that  there  will 
be  instances  where  the  determinations 
under  section  518  (e)(2)  and  (e)(3)  will 
require  the  Agency  to  go  back  to  a  Tribe 
for  clarification  or  additional 
information.  Likewise,  the  Agency's 
experience  with  States  applying  for 
various  EPA  programs  indicates  that  at 
times  meetings  and  discussions  between 
EPA  and  the  State  are  necessary  before 
all  requirements  are  met.  The  Agency 
believes  that  the  same  process  of 
communication  with  Tribes  wiU  be 
beneficial  in  ensuring  that  Tribes  meet 
the  "treatment  as  a  State"  criteria  in  an 
expeditious  manner. 

A  determination  by  the  Administrator 
that  a  Tribe  does  not  meet  the 
requirements  for  treatment  as  a  State 
does  not  preclude  the  Tribe  from 
resubmitting  the  application  at  a  futiire 
date.  If  the  Administrator  determines 
that  a  Tribal  application  is  deficient  or 
incomplete,  the  Tribe  should  consult 
with  EPh.  on  what  changes  are 
necessary. 

m.  Other  Issues — Alaska  Native 
Villages  and  Oklahoma  Tribes 

Under  section  518  of  the  CWA,  the 
Agency  concludes  that  Alaska  Native 
Villages  (except  for  the  Annette  Island 
Reserve  of  the  Metlakatla  Indian 
Community)  are  not  eligible  to  apply  for 
treatment  as  a  State  based  on  the 
definition  of  Indian  Tribes.  The  Act  uses 
the  following  definition  in  section  518(h): 
(1)  "Federal  Indian  reservation"  means 
all  lands  within  the  limits  of  any 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
nmning  through  the  reservation;  and  (2) 
"Indian  Tribe"  means  any  Tribe,  band, 
group,  or  community  recognized  by  the 
Secretary  of  the  Interior  and  exercising 
governmental  authority  over  a  Federal 
Indian  reservation."  [emphasis  added] 
Since  Alaska  Native  Villages  do  not 
exercise  authority  over  reservations, 
under  the  terms  of  the  CWA  they  are 


not  "Tribes"  for  purposes  of  section 
518(e). 

The  Agency's  conclusion  is  based  on 
the  fact  that  since  passage  of  the  Alaska 
Native  Claims  Settlement  Act  (25  U.S.C. 
1618)  in  1971.  Alaska  Native  Villages, 
with  one  limited  exception,  do  not 
exercise  governmental  authority  over  a 
Federal  Indian  reservation.  This  lack  of 
authority  prevents  Alaska  Native 
Villages  from  being  eligible  to  receive 
grants  or  assume  programs  under 
section  518  of  the  Act. 

Section  518(g)  of  the  CWA  does  not 
affect  EPA's  analysis  of  the  status  of 
Alaska  Native  Villages.  Section  518(g) 
states  that  *  *  *  no  provisions  of  this 
Act  shall  be  construed  tc 


(1)  grant,  enlarge,  or  diminish,  or  in  any 
way  affect  the  scope  of  the  governmental 
authority,  if  any,  of  any  Alaska  Native 
organization,  including  any  federally 
recognized  tribe,  traditional  Alaska  Native 
council,  or  Native  Council  organized  pursuant 
to  the  Act  of  June  1, 1934  (48  Stat.  987),  over 
lands  or  persons  in  Alaska; 

(2)  create  or  validate  any  assertion  by  such 
organization  or  any  form  of  governmental 
authority  over  lands  or  persons  in  Alaska;  or 

(3)  in  any  way  affect  any  assertion  that 
Indian  country  as  deflned  in  Section  1151  or 
title  18,  United  States  Code,  exists  or  does 
not  exist  in  Alaska. 

Section  518(g)  merely  clarifies  that 
providing  for  Tribal  participation  under 
the  CWA.  in  and  of  itself,  did  not 
change  the  regulatory  status  of  the 
Alaska  Native  Villages. 

The  Agency  also  concludes  that 
Tribes  on  former  reservations  in 
Oklahoma  and  elsewhere  likewise  are 
not  eligible  to  apply  for  the  CWA 
programs  addressed  in  this  notice 
because  they  also  do  not  meet  the 
definition  of  Tribes  under  section 
518(h)(1). 

IV.  Request  for  Public  Comment 

EPA  requests  pubUc  comment  and 
information  on  all  aspects  of  this 
proposal.  As  indicated  earlier  in  the 
preamble,  we  are  particularly  interested 
in  receiving  comments  on  setting  up  the 
procedures  for  handling  those  criminal 
enforcement  cases  over  which  the 
Tribes  do  not  have  enforcement 
authority.  EPA  notes  that  very  similar 
regulations  were  recently  proposed  for 
the  CWA  grants  program.  Commentors 
need  not  resubmit  comments  generic  to 
all  CWA  Indian  program  regulations. 

V.  Other  Regidatory  Requirements 

A.  Compliance  With  Executive  Order 
12291 

Executive  Order  12291  (46  FR 13193. 
February  9, 1981)  requires  that  a 
regulatory  agency  determine  whether  a 
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new  regulation  will  be  "major"  and.  if 
so,  that  a  Regulatory  Impact  Analysis  be 
conducted.  A  major  rule  is  defined  as  a 
regulation  which  is  likely  to  result  in; 

(1)  An  aruiual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers;  individual  industries; 
Federal,  State  and  local  government 
agencies:  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Since  the  proposed  rule  does  not  meet 
the  definition  of  a  major  regulation,  the 
Agency  is  not  conducting  a  Regulatory 
Impact  Analysis.  The  proposed  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  to  EPA 
and  any  response  to  these  comments 
will  be  available  for  public  inspection 
from  the  person  listed  at  the  beginning 
of  this  notice. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  document  has  been  prepared  by 
EPA  (ICR  No.  1542)  and  a  copy  may  be 
obtained  from  Harold  Woodley, 
Information  Policy  Branch;  EPA;  401  M 
St.,  SW  (PM-223);  Washington,  DC  20460 
or  by  calling  202-382-2738. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  100  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  conunents  regarding  the  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washingt  )n, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  coUecti^r 
requirements  contained  in  this  proposal. 


C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et.  seq.,  EPA  must 
prepare  a  Regulatory  Flexibility 
Analysis  for  all  proposed  regulations 
that  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
RFA  recognizes  three  kinds  of  small 
entities  and  defines  them  as  follows: 
— Small  governmental  jurisdictions — 
any  government  of  a  district  with  a 
population  of  less  than  50,000. 
— Small  business — any  business  which 
is  independently  owned  and  operated 
and  not  dominant  in  its  field  as 
defined  by  Small  Business 
Administration  regulations  under 
section  3  of  the  Small  Business  Act. 
— Small  organization — any  not-for-profit 
enterprise  that  is  independently 
owned  and  operated  and  not 
dominant  in  its  field  (e.g..  private 
hospitals  and  educational     , 
institutions.) 

Using  the  above  definition  of  small 
entity,  EPA  has  concluded  that  the 
proposed  regulation,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  and 
that  a  Regulatory  Flexibility  Analysis  is 
unnecessary.  EPA  has  reached  this 
conclusion  based  on  the  following 
considerations. 

The  proposed  regulation  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  governmental 
organizations.  Approximately  275  Indian 
Tribes  are  potentially  eligible  for 
treatment  as  a  State  under  the  wetlands 
program.  While  most  Indian  Tribes  meet 
the  definition  of  small  governmental 
organization  provided  above,  EPA 
believes  the  number  of  tribes  subject  to 
significant  impacts  as  a  result  of  this 
proposed  regulation  will  be  a  very  small 
fraction  of  the  total  that  apply.  EPA 
considers  the  information  required  by 
this  rule  to  be  the  minimum  necessary  to 
effectively  treat  Indian  tribes  as  States 
for  the  purpose  of  the  404  permit 
program. 

Tlie  proposed  regulation  vnW  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  Although  it 
is  conceivable  that  an  Indian  tribe  could 
impose  additional  requirements  upon  a 
permit  applicant  than  the  Corps,  EPA 
believes  that  these  situations  will  be 
rare.  Any  additional  economic  impact 
on  the  public  resulting  from 
implementation  of  this  proposed 
regulation  is  expected  to  be  negligible, 
since  tribal  regulation  of  these  activities 
is  limited  to  areas  writhin  tribal 
jurisdiction. 

The  proposed  regulation  will  not  have 
e  significant  impact  on  a  substantial 
number  of  small  organizations  for  the 
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same  reasons  that  the  proposed 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses. 

Accordingly,  I  certify  that  this 
proposed  regulation,  if  promulgated. 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  ParU  230  and 
233 

Indian  lands.  Intergovernmental 
relations.  Navigation,  Penalties,  Water 
pollution  control,  Water  supply. 
Waterways,  Wetlands. 

Dated:  November  15, 1989. 
F.  Henry  Habicht, 

Acting  Administrator,  Environmental 
Protection  Agency. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  230-SECTlON  404(b)(1) 
QUIDEUNES  FOR  SPEaRCATION  OF 
DISPOSAL  SITES  FOR  DREDGED  OR 
FILL  MATERIAL 

1.  The  authority  citation  for  part  230  is 
revised  to  read  as  follows: 

Authority:  Sec*.  404(b)  and  501(a)  of  the 
Clean  Water  Act.  (33  U.S.C.  1344(b)  and 
1361(a)). 

2.  Section  230.3  is  amended  by 
removing  the  paragraph  designations 
and  the  phrase  "The  term"  and 
alphabetizing  the  definitions  and  by 
adding,  in  alphabetical  order,  new 
definitions  for  "Federal  Indian 
reservation,"  "Indian  Tribe,"  and 
"State"  to  read  as  follows: 


92304    DtflnMons. 


% 


"Federal Indian  reservation" meafts. 
all  land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation. 
*       *       •        •       * 

"Indian  Tribe"  means  any  Indian 
Tribe,  band,  group,  or  community 
recognized  by  the  Secretary  of  the 
Interior  and  exercising  governmental 
authority  over  a  Federal  Indian 
reservation. 

"State"  means  any  of  the  50  States, 
the  District  of  Columbia,  Guam,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands,  or  an  Indian  Tribe  as  defined  in 
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these  regulations,  which  meet  the 
requirements  of  S  233.60. 

PART  233—404  STATE  PROGRAM 
REGULATIONS 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act  33  U.S.C.  1251 

etseq. 

Subpart  A— General 

2.  Section  233.1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  233.1    PurpoM  and  tcop*. 

(b)  Except  as  provided  in  9  232.3,  a 
State  program  must  regulate  all 
discharges  of  dredged  or  fill  material 
into  waters  regidated  by  the  State  under 
section  404(g)-{l)-  Partial  State  programs 
are  not  approvable  imder  section  404.  A 
State's  decision  not  to  assume  existing 
Corps'  general  permits  does  not 
constitute  a  partial  program.  The 
discharges  previously  authorized  by 
general  permit  will  be  regulated  by  State 
individual  permits.  However,  in  many 
cases,  States  other  than  Indian  Tribes 
will  lack  authority  to  regulate  activities 
on  Indian  lands.  This  lack  of  authority 
does  not  impair  that  State's  ability  to 
obtain  full  program  approval  in 
accordance  with  this  part,  i.e.,  inability 
of  a  State  which  is  not  an  Indian  Tribe 
to  regulate  activities  on  Indian  lands 
does  not  constitute  a  partial  program. 
The  Secretary  of  the  Army  acting 
through  the  Corps  of  Engineers  will 
continue  to  administer  the  program  on 
Indian  lands  if  a  State  which  is  not  an 
Indian  Tribe  does  not  seek  and  have 
authority  to  regulate  activities  on  Indian 
lands. 

•  *        •        •        • 

2.  Section  233.2  is  amended  by 
removing  the  paragraph  designations 
and  alphabetizing  the  definitions,  by 
adding,  in  alphabetical  order,  new 
definitions  for  "Federal  Indian 
reservation"  and  "Indian  Tribe"  and  by 
revising  the  definition  of  "State"  to  read 
as  follows: 

9233.2    Definitiona. 

•  •        •        *        * 

"Federal  Indian  reservation  "  means 
all  land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent  and  including  rights-of-way 
nmning  through  the  reservation. 

•  •        •        •        • 

"Indian  Tribe"  meana  any  Indian 
Tribe,  band,  group,  or  community 
recognized  by  the  Secretary  of  the 


Interior  and  exercising  governmental 

authority  over  a  Federal  Indian 

reservation. 

*        •        *        •        • 

"State"  means  any  of  the  50  States, 
the  District  of  Columbia,  Guam,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  the 
Conunonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands,  or  an  Indian  Tribe,  as  defined  in 
these  regulations,  which  meet  the 
requirements  of  9  233.60.  For  purposes  of 
this  regulation,  the  word  State  also 
includes  an  interstate  agency  requesting 
program  approval  or  administering  an 
approved  program. 
***** 

3.  Part  233  is  amended  by 
redesignating  subpart  G  as  subpart  H 
and  9  233.60  as  9  233.70,  and  by  adding 
a  new  subpart  G  to  read  as  follows: 

Subpart  G— Treatment  of  Indian  TrU>ea 
aa  State* 

Sec. 

233.60  Requirements  for  treatment  aa  a 
State. 

233.61  Request  by  an  Indian  Tribe  for  a 
determination  of  treatment  as  a  State. 

233.62  Procedure  for  processing  an  Indian 
Tribe's  application  for  treatment  as  a 
State. 

233.63  Provisions  for  Tribal  criminal 
enforcement  authority. 

Subpart  G— Treatment  of  Indian  Trfbes 
as  States 

9  233.60    Requirements  for  treatment  aa  a 
State. 

Section  518(e)  of  the  CWA.  33  U.S.C. 
1378(e),  authorizes  the  Administrator  to 
treat  an  Indian  Tribe  as  a  State  for 
purposes  of  making  the  tribe  eligible  to 
apply  for  assumption  of  the  404  permit 
program  under  section  404(g}-(l)  if  it 
meets  the  following  criteria: 

(a)  The  Indian  Tribe  is  recognized  by 
the  Secretary  of  the  Interior. 

(b)  The  Indian  Tribe  has  a  governing 
body  carrying  out  substantial 
governmental  duties  and  powers. 

(c)  The  functions  to  be  exercised  by 
the  Indian  Tribe  pertain  to  the 
management  and  protection  of  water 
resources  which  are  held  by  an  Indian 
Tribe,  held  by  the  United  States  in  trust 
for  the  Indians,  held  by  a  member  of  an 
Indian  Tribe  if  such  property  interest  is 
subject  to  a  trust  restriction  an 
alienation,  or  otherwise  within  the 
borders  when  Indian  reservation. 

(d)  The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the 
Administrator's  judgment  of  carrying 
out  the  functions  to  be  exercised,  in  a 
manner  consistent  with  the  terms  and 
purposes  of  the  Act  and  applicable 


regulations,  of  an  elective  Section  404 
dredge  and  fill  permit  program. 

9  233.61    Request  by  an  Indian  Tribe  for  8 
determination  of  treatment  as  a  State. 

An  Indian  Tribe  may  apply  to  the 
Regional  Administrator  for  a 
determination  that  it  qualifies  for 
treatment  as  a  State  pursuant  to  section 
518  of  the  Act  for  purposes  of  the 
section  404  program.  "The  application 
shall  be  concise  and  describe  how  the 
Indian  Tribe  will  meet  each  of  the 
requirements  of  9  233.60.  The 
application  shall  include  the  following 
information: 

(a)  A  statement  that  the  Tribe  is 
recognized  by  the  Secretary  of  the 
Interior. 

(b)  A  descriptive  statement 
demonstrating  that  the  Tribal  governing 
body  is  currently  carrying  out 
substantial  governmental  duties  and 
powers  over  a  defined  area.  This 
statement  shall: 

(1)  Describe  the  form  of  the  Tribal 
government 

(2)  Describe  the  types  of  government 
functions  currently  performed  by  the 
Tribal  governing  body,  such  as,  but  not 
limited  to,  the  exercise  of  police  powers 
affecting  (or  relating  to)  the  health, 
safety,  and  welfare  of  the  affected 
population;  taxation:  and  the  exercise  of 
the  power  of  eminent  domain;  and 

(3)  Identify  the  source  of  the  Tribal 
government's  authority  to  carry  out  the 
governmental  functions  currently  being 
performed. 

(c)(1)  A  map  or  legal  description  of  the 
area  over  which  the  Indian  Tribe  asserts 
regulatory  authority  pursuant  to  section 
518(e)(2)  of  the  CWA  and  9  233.6D(c); 

(2)  A  statement  by  the  Tribal  Attorney 
General  (or  equivalent  o^icial)  which 
describes  the  basis  for  the  Tribe's 
assertion  under  section  518(e)(2) 
(including  the  nature  or  subject  matter 
of  the  asserted  regulatory  authority); 
and 

(3)  A  copy  of  all  documents  such  as 
Tribal  constitutions  by-laws,  charters, 
executive  orders,  codes,  ordinances, 
and/or  resolutions  which  support  the 
Tribe's  assertion  of  regulatory  authority; 

(d)  A  narrative  statement  describing 
the  capability  of  the  Indian  Tribe  to 
administer  an  effective  404  permit 
program.  The  statement  shall  include: 

(1)  A  description  of  the  Indian  Tribe's 
previous  management  experience 
including,  but  not  limited  to,  the 
administration  of  programs  and  services 
authorized  by  the  Indian  Self 
Determination  &  Education  Act  (25 
U.S.C  450  et  seq.),  the  Indian  Mineral 
Development  Act  (25  U.S.C.  2101  et 
seq.).  or  the  Indian  Sanitation  Facility 
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Construction  Activity  Act  (42  U.S.C. 
2004a). 

(2)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  Tribal  governing  body,  and  a  copy  of 
related  Tribal  laws,  regulations,  and 
policies; 

(3)  A  description  of  the  entity  (or 
entities)  which  exercise  the  executive, 
legislative,  and  judicial  functions  of  the 
Tribal  government. 

(4)  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  Tribe 
which  will  assume  primary 
responsibility  for  establishing  and 
administering  a  section  404  dredge  and 
fill  permit  program  or  a  plan  which 
proposes  how  the  Tribe  will  acquire 
additional  administrative  and  technical 
expertise.  The  plan  must  address  how 
the  Tribe  will  obtain  the  funds  to 
acquire  the  administrative  &  technical 
expertise. 

(5)  A  description  of  the  technical  and 
adniinistrative  abilities  of  the  staff  to 
administer  and  manage  an  effective  404 
dredge  and  fill  permit  program. 

(e)  The  Administrator  may,  at  his 
discretion,  request  further 
documentation  necessary  to  support  a 
Tribal  request  for  treatment  as  a  State. 

(f)  If  the  Administrator  has  previously 
determined  that  a  Tribe  has  met  the 
requirements  for  "treatment  as  a  State" 
for  programs  authorized  under  the  Safe 
Drinking  Water  Act  or  the  Clean  Water 
Act,  then  that  Tribe  need  only  provide 


that  additional  information  imique  to  the 
particular  statute  or  program  for  which 
the  Tribe  is  seeking  additional 
authorization. 

9  233.62    Procedure  for  processing  sn 
Indian  TritM>  f-  ^ro^  cation  for  treatment  as  a 
State. 

(a)  The  Regional  Administrator  shall 
process  an  application  of  an  Indian 
Tribe  for  treatment  as  a  State  submitted 
pursuant  to  9  233.61  in  a  timely  manner. 
He  shall  prompUy  notify  the  Indian 
Tribe  of  receipt  of  the  application. 

(b)  Within  30  days  after  receipt  of  the 
Indian  Tribe's  application  for  treatment 
as  a  State,  the  Regional  Administrator 
shall  notify  all  appropriate 
governmental  entities.  Notice  shall 
include  information  on  the  substance  of 
and  bases  for  the  Tribe's  assertions  that 
it  meets  the  requirements  of  9  233.60(c). 

(c)  Each  governmental  entity  so 
notified  by  the  Regional  Administrator 
shall  have  30  days  to  comment  upon  the 
Tribe's  assertion  of  under  9  233.60(c). 
Comments  by  governmental  entities 
shall  be  limited  to  the  Tribe's  assertion 
under  9  233.60(c). 

(d)  If  a  Tribe's  assertion  under 

9  233.60(c)  is  subject  to  a  competing  or 
confiicting  claim,  the  Regional 
Administrator,  after  consultation  with 
the  Secretary  of  the  Interior,  or  his 
designee,  and  in  consideration  of  other 
comments  received,  shall  determine 
whether  the  Tribe  has  adequately 


demonstrated  that  it  meets  the 
requirements  of  9  233.60(c)  for  the 
dredge  and  fill  permit  program. 

(e)  If  the  Regional  Administrator 
determines  that  a  Tribe  meets  the 
requiraments  of  9  233.61,  the  Indian 
Tribe  is  then  eligible  to  be  treated  as  a 
State  for  purposes  of  404  program 
assumption. 

(f)  The  Regional  Administrator  shall 
follow  the  procedures  described  in 

9  233.15  in  processing  a  Tribe's  request 
to  assume  the  404  dredge  and  fill  permit 
program. 

9233.63    Provisions  for  Tribal  criminal 
enforcement  auttwrtty. 

To  the  extent  that  an  Indian  Tribe 
does  not  assert  or  is  precluded  from 
asserting  criminal  enforcement  authority 
(9  233.41  (a)(3)(ii)  through  {a)(3)(iii)),  the 
Federal  government  will  assume 
primary  criminal  enforcement 
responsibility.  The  Tribe,  with  the  EPA 
Region  and  Corps  District(8)  with 
jurisdiction,  shall  develop  a  system 
where  the  Tribal  agency  will  refer  such 
a  violation  to  the  Regional 
Administrator  or  the  District 
Engineer{s),  as  agreed  to  by  the  parties, 
in  an  appropriate  and  timely  manner. 
This  agreement  shall  be  incorporated 
into  joint  or  separate  Memorandum  of 
Agreement  with  the  EPA  Region  and  the 
Corps  District(s).  as  appropriate. 

[PR  Doc.  89-27849  Filed  11-28-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-62063;  FRL-3669-S] 

Asbestos-Containing  Materials  in 
Sctiools;  EPA-Approved  Courses  and 
Accredited  Laboratories  Under  the 
Asbestos  Hazard  Emergency 
Response  Act  (AHERA) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  206(c)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  directs 
the  EPA  Administrator  to  publish  (and 
revise  as  necessary)  a  list  of  EPA- 
approved  asbestos  courses  and  tests 
which  are  consistent  with  the  Agency's 
Model  Accreditation  Plan  required 
under  section  206(b)  of  TSCA  and  a  list 
of  courses  and  tests  which  qualify  or 
had  qualified  for  equivalency  treatment 
for  interim  accreditation  during  the  time 
period  established  by  Congress  in 
AHERA.  Since  the  August  1989  Federal 
Register,  that  time  period  for  States  to 
develop  programs  has  now  ended  in  all 
Slates.  The  grace  period  for  persons 
with  interim  accreditation  expired  in 
July  1989,  in  all  except  seven  States.  All 
courses  approved  for  interim 
accreditation  are  included  in  the  list  for 
information  purposes  only. 

Section  206(f)  of  TSCA  Title  II 
requires  the  Administrator  to  publish 
quarterly  in  the  Federal  Register, 
beginning  August  31,  1988.  a  list  of  EPA- 
approved  asbestos  training  courses.  This 
Federal  Register  notice  includes  the 
cumulative  ninth  list  of  course  approvals 
and  a  list  that  includes  State 
accreditation  programs  that  EPA  has 
approved  as  meeting  the  requirements  of 
the  Model  Plan.  AddUtionally,  this  notice 
includes  the  most  current  list  as  of 
(October  31, 1989)  of  laboratories 
accredited  under  section  206(d)  of  TSCA 
to  conduct  bulk  analysis  of  asbestos- 
containing  materials.  Those  laboratories 
which  had  previously  received  interim 
accreditation  from  EPA  are  no  longer 
listed  in  this  Federal  Register  because 
EPA  interim  approval  for  laboratories 
ended  October  30. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  M.  Stahl,  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St..  SW.,  Washington,  DC 
20460.  Telephone:  (202)  382-3790,  TDD: 
(204)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
206  of  Title  II  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2648, 
required  EPA  to  develop  a  Model 


Accreditation  Plan  by  April  20, 1987. 
The  Plan  was  issued  on  April  20, 1967. 
and  was  published  in  the  Federal 
Register  of  April  30, 1987  (52  FR  15875). 
as  appendix  C  to  subpart  E,  40  CFR  part 
763.  To  conduct  asbestos-related  work 
in  schools,  persons  must  receive 
accreditation  in  order  to  inspect  school 
buildings  for  asbestos,  develop 
management  plans,  and  design  or 
conduct  response  actions.  Such  persons 
can  be  accredited  by  States,  which  are 
required  under  Title  II  to  adopt 
contractor  accreditation  plans  at  least 
as  stringent  as  the  EPA  Model  Plan,  or 
by  completing  an  EPA-approved  training 
course  and  passing  an  examination  for 
such  course.  The  EPA  Model 
Accreditation  Plan  establishes  those 
areas  of  knowledge  of  asbestos 
inspection,  management  plan 
development,  and  response  action 
technology  that  persons  seeking 
accreditation  must  demonstrate  and 
States  must  include  in  their 
accreditation  programs. 

In  the  Federal  Register  of  October  30, 
1987  (52  FR  41826).  EPA  promulgated  a 
final  "Asbestos-Containing  Materials  In 
Schools"  rule  (40  CFR  part  763,  Subpart 
E)  which  required  all  local  education 
agencies  (LEAs)  to  identify  asbestos- 
containing  materials  (ACMs)  in  their 
school  buildings  and  take  appropriate 
actions  to  control  the  release  of 
asbestos  fibers.  The  LEAs  are  also 
required  to  describe  their  activities  in 
management  plans,  which  must  be  made 
available  to  the  public  and  submitted  to 
State  governors.  Under  Title  II,  LEAs  are 
required  to  use  specially  trained  persons 
to  conduct  inspections  for  asbestos, 
develop  the  management  plans,  and 
design  or  conduct  major  actions  to 
control  asbestos.  The  new  rule  took 
effect  on  December  14, 1987. 

The  length  of  initial  training  courses 
for  accreditation  under  the  Model  Plan 
varies  by  discipline.  Briefly,  inspectors 
must  take  a  3-day  training  course; 
management  planners  must  take  the 
inspection  course  plus  an  additional  2 
days  devoted  to  management  planning; 
and  abatement  project  designers  are 
required  to  have  at  least  3  days  of 
training.  In  addition,  asbestos 
abatement  contractors  and  supovisors 
must  take  a  4-day  training  course  and 
asbestos  abatement  workers  are 
required  to  take  a  3-day  training  course. 
For  all  disciplines,  persons  seeking 
accreditation  must  also  pass  an 
examination  and  participate  in  annual 
re-training  courses.  A  complete 
description  of  accreditation 
requirements  can  be  found  in  the  Model 
Accreditation  Plan  at  40  CFR  part  763, 
subpart  E.  appendix  C.I.1.A  through  E. 


In  Section  206(c)(3)  of  Title  H  and  as 
amended  by  Section  206(f),  the 
Administrator,  in  consultation  with 
affected  organization!),  is  directed  to 
publish  quarterly  a  list  of  asbestos 
courses  and  tests  in  effect  before  the 
date  of  enactment  of  this  title  which 
qualified  for  equivalency  treatment  for 
interim  accreditation  purposes,  and  a 
list  of  EPA-approved  asbestos  courses 
and  tests  which  the  Administrator  has 
determined  are  consistent  with  the 
Model  Plan  and  which  qualify  a 
contractor  for  accreditation.  In  addition, 
the  Agency  has  included  in  this  notice 
the  most  current  list  of  laboratories 
which  have  received  only  full 
accreditation  from  the  National  Institute 
of  Standards  and  Technology  (NIST), 
(formerly  the  National  Bureau  of 
Standards  (NBS)),  for  the  analysis  of 
bulk  materials  for  asbestos  by  polarized 
light  microscopy  (PLM).  Those 
laboratories  which  had  previously 
received  interim  accreditation  from  EPA 
•re  no  longer  listed  in  this  Federal 
Register  because  EPA  interim  approval 
for  laboratories  ended  October  30, 1989. 

The  Federal  Register  notice  of 
October  30, 1987,  included  the  initial  list 
of  course  approvals.  In  addition,  the  list 
included  State  accreditation  programs 
that  EPA  has  approved  as  meeting  the 
requirements  of  the  Model  Plan.  The 
second  Federal  Register  notice  of 
February  10, 1988  (53  FR  3982),  the  third 
Federal  Register  notice  of  fune  1, 1988 
(53  FH  20066).  the  fourth  Federal 
Register  notice  of  August  31, 1988  (53  FR 
33574),  the  fifth  Federal  Register  notice 
of  November  30, 1988  (53  FR  48424).  the 
sixth  Federal  Register  notice  of  February 
28, 1989  (54  FR  8438),  the  seventh 
Federal  Register  notice  of  May  31, 1989 
(54  FR  23392),  and  the  eighth  Federal 
Register  notice  of  August  31, 1989  (54  FR 
36166),  were  cumulative  listings  of  EPA 
course  approvals  and  EPA-  approved 
State  accreditation  programs. 

This  Federal  Register  notice  is  divided 
into  five  units.  Unit  I  discusses  EPA 
approval  of  State  accreditation 
programs.  Unit  II  covers  EPA  approval 
of  training  courses.  Unit  III  discusses  the 
AHERA-imposed  deadline  for  persons 
with  interim  accreditation.  Unit  IV 
provides  the  list  of  State  accreditation 
programs  and  training  courses  approved 
by  EPA  as  of  October  31, 1989. 
Subsequent  Federal  Register  notices  will 
add  other  State  programs  as  they  are 
ai^roved.  Training  courses  received  by 
EPA  prior  to  October  15, 1969,  and 
subsequently  approved  will  also  be 
listed.  Unit  V  contains  a  listing  of  all 
laboratories  under  the  NIST 
accreditation  program  for  laboratories 
that  are  conducting  analyses  of  bulk 


samples  of  ACM.  The  February  1990 
Federal  Register  notice  will  include  new 
laboratory  li&tings. 

As  published  in  the  Federal  Register 
of  Septeniber  2a  1989,  EPA  is  no  longer 
accepting  ler  review  and  contingent 
approval  training  courses  for  AHERA 
accreditation  ai<ter  October  15. 1989. 
However,  a  course's  status  may  change 
after  October  15.  For  example,  a 
contingently  approved  course  may 
become  fiilfy  approved  and  a  course 
with  fuH  approval  may  become 
disapproved.  As  mentioned  in  the 
September  1989  Federal  Register  notice. 
EPA  has  said  k  would  continue  to 
conduct  full  approval  audits  of  courses 
that  already  have  received  contingent 
approval  and  review  ior  continger»t 
approval  and  subsequent  full  approval, 
courses  received  by  EPA  which  had 
been  postmarked  on  or  before  October 
15, 1989.  In  the  future,  EPA  may  reach 
agreements  with  States  that  do  not 
currently  have  an  accreditation 
program,  to  turn  over  responsibility  lor 
auditing  courses  with  contingent  and  full 
approval  as  these  States  develop 
accreditation  programs. 

I.  EPA  A^fptvwi  of  State  Aocreditatiop 
Programs 

As  discBSsed  in  Ae  Model  Plan,  EPA 
may  approve  State  eccredrtation 
propams  that  the  Agency  determines 
are  at  teaet  as  etringent  as  the  Model 
Plan.  In  addition,  ^e  Agency  is  able  to 
approve  tndrndeaS  disciplines  wiftin  a 
State's  accreditation  program.  For 
example,  a  State  that  currently  only  has 
an  accreditation  reqmrement  for 
inspectoro  can  receive  EPA  approval  for 
that  disciphne  immediately,  rathCT^an 
waiting  to  develop  accrecMtatacm 
requirements  for  all  disciplines  in  fte 
Model  Plan  before  seejcing  EPA 
approval. 

As  listed  in  Unit  IV,  Arkassas, 
Colorado.  Delaware,  Indiana.  Iowa, 
Kansas,  Massachusetts,  Michigan, 
Minnesota.  New  Jersey,  North  Dakota, 
Oregon,  Rhode  Island,  South  Dakota, 
Utab,  Virginia,  'Wa^ington.  and 
Wisconsin  bave  received  EPA  full 
approval  for  two  accreditation 
disciplines,  abatement  workers  as  w^ 
as  contractors  and  supervisors,  that  are 
at  least  ae  ^rtngent  as  the  Model  Plan. 
In  addition,  the  States  of  Colorado. 
Indiana,  Iowa,  MaBKachusetts.  Michigan. 
North  Dakota,  Rhode  Island,  South 
Dakota,  Utah,  Virginia,  and  Wisconsin 
have  received  fnM  approval  for  their 
inspector/managenrcnt  pfermer  and 
project  desi^ier  disbipHnes.  Any 
trsiJFmtg  coivses  ia  those  dificipHnes 
approved  by  the  aforemerttioned  9ta4es 
are  EPA-approved  courses  ior  purposes 
of  accreditation.  These  traioiag  courses 


are  EPA-  .^proved  courses  ior  pmposes 
of  TSCA  Title  11  in  these  Sttftes  mmd  m 
all  States  without  an  fPA-appveved 
accreditation  program  for  the  discipline. 
Current  lists  of  ^aimqg  courses 
approved  by  Arkansas,  Delawai«, 
Massschus^ts,  MichigaA,  New  fersey. 
North  Dakota,  Oregon,  Rhode  Island. 
South  DaluMa,  Utah,  end  Virginia  ere 
listed  under  Unit  IV.  Colorado,  Indiana, 
Iowa,  ifCansas,  MinaeBCrta,  WashingSon 
and  WnooDflin  do  not  have  separate 
pnovider  kstings  since  the  States  bave 
not  ind^>endently  approved  aay 
addition^  courses. 

Each  State  accreditation  progrmn  may 
have  different  requirements  for  State 
accreditation.  For  example,  New  Jersey 
requires  participants  of  its  courses  to 
take  the  State  exam.  Therefore,  those 
New  }er8ey-«fiproved  course  eponsors 
whe«re  coDtemplating  pKsenting  the 
trnsai^g  in  another  State  nust  develop 
their  own  exammatian.  They  must  also 
Sk^imit  a  detailed  statement  about  the 
develqpoieat  of  the  course  examiiiation 
as  required  by  the  Model  Plan  to  the 
Regional  Asbestos  Coordinator  in  their 
region  tor  ^A  approval. 

n.  £PA  Approval  of  Training  Courses 

A  cumulative  list  of  training  courses 
approved  by  EPA  is  included  under  Unit 
IV.  The  f  Kama  nations  for  these 
approved  courses  under  Unit  IV  have 
also  been  approved  by  GPA.  EPA  has 
three  categories  of  course  appiroval:  fuU, 
mntiRgeat.  ^nd  approved  for  iBteroa 
accnedits£on.  As  is  noted  in  Uost  Ul. 
interim  accreditatioa  is  «o  longer  ia 
eiSect  in  aU  exoe^  seven  States.  Each 
course  that  had  been  approved  tat 
interim  accreditation  will  show 
inclusive  dfl^s  of  liiis  approval.  E3*A's 
deadline  for  irrterim  accreditation  will 
be  discussed  in  Unit  III. 

Adl  approval  means  EPA  has 
reviewed  and  found  acoeptable  the 
course's  written  iMhrninsifm  seek^ 
EPA  afimo¥ai  and  hat  conducted  an  on- 
site  audit  .and  determiaed  that  the 
training  course  meets  or  exceeds  the 
Model  Plan's  traixung  requirements  lor 
the  relevaat  discipline. 

Coatii^Bt  approval  means  the 
Agency  has  reviewed  the  course's 
written  aubsHseion  seekmg  EPA 
^proual  and  found  the  material  to  be 
acoepterble  (i^e.,  the  wnMen  course 
materiads  meet  the  Model  Plan's  traicung 
course  nequirements),  However,  EPA 
has  not  yet  conducted  an  on-site  audit. 

Sanrranfal  completion  of  either  a  &illy 
approved  oourse  or  a  contingently 
appmved  course  provides  full 
accreditation  ior  course  attendees.  If 
EPA  subsequendy  audits  a  oonlingently 
approved  looorse  and  withdraws 
approval  due  to  iiefioieBcies  discovered 


dining  the  audit,  iotan  course  oHeiiiigB 
would  no  longer  kanm  EPA  appvovsi 
However,  wifthdrawai  ci&A  approval 
wonld  not  efiect  tfae  accreditsrtimn  of 
persons  who  took  previously  offered 
training  cotaves,  indoding  Ak  coarse 
aiditod  by  EPA. 

Thus  lar.  EPA  has  taken  Avroal  action 
to  revoke  or  mspend  oaurse  appnovals 
ia  two  histances.  EPA  revoked  approval 
from  Living  Word  GoUege's  inspector 
and  management  planaer  tiBiaiBg 
aaatm*  ofiiered  dba  May  6,  igSB.  Living 
Word  OoHege  is  iacated  iB  EPA  Re^oR 
Vn.  ia  addztion,  £!PA  kma  supesuled 
approval  from  the  Safety  Managuaewt 
Institute's  training  courses  and  refresher 
courses  for  workers,  inspectors/ 
management  planners,  ■ndconiractors/ 
supervisotB.  "Ilie  effective  date  ior  the 
course  suspensions  is  tite  first  week  of 
October  1989.  Saiety  Management 
Institute  is  located  in  EPA  Region  HL 

EPA-apfmned  inimag  coanes  listed 
under  Unit  fV  are  approved  aa  ■ 
national  basis.  EPA  has  oiganized  Unit 
I V  by  £PA  Regi(B  to  aasist  tlxe  public  in 
locating  A&ae  IninB^'ConiBes  that  are 
o^ered  aeaibjr.  Traming  courses  aie 
fisted  is  the  AqpsB  iKheic  tke  trajramg 
course  is  Inadqaaftned.  Although 
several  sponsocs  offer  dieir  courses  ia 
various  hjc^ioM  lianiagliuiit  the  Uaited 
States,  a  large  smaiber«foaaise 
apauon  provide  mnsrt  of  their  training 
witJaii  tkeir  own  Region. 

State  acoreditetion  pngmms  have  the 
airtfaority  to  have  moie  sMacent 
accreditation  requtaeawats  than  the 
Model  Plan.  As  a  aoMlt  some  EPA- 
apppoved  traiaiagOBarses  listed  onder 
Unit  IV  aay  not  meet  die  Teqoinement* 
of  a  particular  State's  aooneditadiaa 
prograai.  Sponsors  of  ininiBgooorses 
and  persans  who  have  raonved 
accreditatian  ahoidd  contact  IndrvidaMl 
States  to  check  on  aocnecktation 
re^mnenenls. 

A  anaber  of  trrining  coaiaes  sfieied 
before  EPA  issaed  the  Model  Plmi 
equalffld  or  cx^seded  the  aubsequartily 
issned  Madel  Han's  trainiBg  oxirse 
requiMBeats.  Theae  i 
UMkr  Unit  fV  m  being  8} 
shaaU  be  noted  that  the  \ 
have  Bocceiffifidly  completed  tisae  are 
fully  accredited:  they  aie  not  iiadted 
only  to  being  accredited  on  aa  interim 
basis. 

III.  Phase  out  of  Interim  Accreditotion 

TSCA  Title  II  enabled  S^  to  accredit 
persons  aa  an  interim  basis  if  dey 
attended  previous  £PA-spproved 
asbestos  tradaiBgand  passed  a  ooorse 
examinattoa.  As  a  leaah,  the  Agency 
approved  certaia  kaining  oomses 
offered  previoiiaiy  ior  pm^ses  of 
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accrediting  persons  on  an  interim  basis. 
Only  those  persons  who  had  talcen 
training  courses  equivalent  to  the  Model 
Plan's  requirements  between  January  1. 
1985  and  December  14, 1987,  were 
considered  for  interim-accreditaton 
under  these  provisions.  An  equivalent 
course  means  one  that  was  essentially 
similar  in  length  and  content  to  the 
curriculum  found  in  the  Model  Plan.  In 
addition,  the  examination  given  for  the 
course  had  to  essentially  meet  the 
examination  requirements  found  in  the 
Model  Plan.  If  no  examination  was 
offered  at  the  time,  course  providers 
seeking  interim  approval  needed  to 
provide  an  examination. 

Persons  who  took  one  of  the  EPA- 
approved  courses  for  interim 
accreditation,  and  could  produce 
evidence  that  they  had  successfully 
completed  the  course  by  passing  an 
examination,  were  accredited  on  an 
interim  basis.  This  accreditation  was 
interim  since  the  person  was  considered 
accredited  for  only  one  year  after  the 
date  on  which  the  State  where  the 
person  was  employed  was  required  to 
have  established  an  accreditation 
program  at  least  as  stringent  as  the  EPA 
Model  Plan.  TSCA  Title  II  requires 
States  to  adopt  a  contractor 
accreditation  program  at  least  as 
stringent  as  the  Model  Plan  within  180 
days  after  the  first  regular  session  of  the 
State's  legislature  convened  following 
the  date  EPA  issued  the  Model  Plan. 

The  deadline  for  all  States  to  establish 
a  complete  accreditation  program  was 
July  1989.  In  fact,  most  States  were 
required  to  have  developed  a  program 
by  July  1988.  As  a  result,  after  July  1989, 
the  period  of  interim  accreditation 
expired  for  persons  in  all  States  but 
Arkansas,  Montana,  Nevada,  North 
Carolina,  Oregon,  Pennsylvania,  and 
Texas.  In  these  seven  States,  the 
legislatures  meet  on  a  bi-annual  basis 
and  last  met  in  January  1989;  therefore, 
persons  in  those  States  with  interim 
accreditation  will  not  lose  their  interim 
status  until  July  1990.  Of  course  some  of 
the  States  have  already  developed  EPA- 
approved  State  accreditation  programs 
in  some  disciplines.  In  any  other  State 
that  has  not  developed  accreditation 
programs  at  least  as  stringent  as  the 
Model  Plan,  persons  accredited  on  an 
interim  basis  are  no  longer  eligible  to 
conduct  AHERA  work.  Such  persons 
were  required  to  complete  an  EPA- 
approved  course  or  a  State  course  under 
a  State  plan  at  least  as  stringent  as  the 
EPA  Model  Plan  to  receive  full 
accreditation.  For  example,  a  person 
with  interim  accreditation  as  a 
supervisor  would  have  to  take  a  4-day 
supervisor's  course  approved  by  EPA  or 


an  EPA-approved  State  program  to 
become  fully  accredited. 

In  past  Federal  Register  notices,  EPA 
had  also  approved  the  Alaska  and 
Washington  State  programs  for 
purposes  of  providing  interim 
accreditation  to  contractors,  supervisors 
and  workers.  The  State  of  Illinois  had 
approval  for  interim  accreditation 
purposes  for  abatement  workers  only. 
By  now,  these  States  should  have 
already  implemented  full  accreditation 
programs.  As  a  result,  AHERA  interim 
accreditation,  based  on  courses 
approved  by  these  States  under  their 
programs  which  were  less  stringent  than 
the  Model  Plan,  is  no  longer  valid. 

Prior  to  July  1989,  The  New  York  City 
Department  of  Environmental 
Protection,  Bureau  of  Air  Resources  had 
a  training  program  for  asbestos  workers 
and  contractors/supervisors  that  met 
the  requirements  for  EPA  approval  of 
training  courses  for  interim 
accreditation.  As  a  result,  persons  who 
met  the  training  requirements  of  the 
New  York  City  Abatement  Worker  (i.e., 
"handler")  or  Contractor/Supervisor 
program  between  April  1, 1987,  and 
December  14, 1987,  were  accredited  as 
listed  under  Unit  W  on  an  interim  basis. 
However,  after  July  1989,  asbestos 
abatement  workers  and  contractors/ 
supervisors  who  received  interim 
accreditation  under  the  New  York  City 
Department  of  Environmental 
Protection,  Bureau  of  Air  Resources 
training  program  were  no  longer  eligible 
to  do  school  asbestos  work  unless  they 
had  taken  an  EPA-approved  course  or  a 
State  course  under  a  State  plan  at  least 
as  stringent  as  the  EPA  Model  Plan. 

rv.  List  of  EPA-Approved  State 
Accreditation  Programs  and  Training 
Courses 

The  ninth  cumulative  listing  of  EPA- 
approved  State  accreditation  programs 
and  training  courses  is  listed  in  this 
Unit.  As  discussed  above,  quarterly 
notifications  of  EPA  approval  of  State 
accreditation  programs  and  EPA 
approval  of  training  courses  will  be 
published  in  subsequent  Federal 
Register  notices.  The  closing  date  for  the 
acceptance  of  submissions  to  EPA  for 
inclusion  in  this  ninth  notice  was 
October  31. 1989.  Omission  from  this  list 
does  not  imply  disapproval  by  EPA,  nor 
does  the  order  of  the  courses  reflect 
priority  or  quality.  The  format  of  the 
notification  lists  first  the  State 
accreditation  programs  approved  by 
EPA,  followed  by  EPA-approved 
training  courses  listed  by  Region.  The 
name,  address,  phone  number,  and 
contact  person  is  provided  for  each 
training  provider  followed  by  the 
courses  and  type  of  course  approval 


(i.e.,  full,  contingent,  or  for  interim 
purposes). 

As  of  October  31, 1989,  a  total  of  532 
training  providers  are  offering  977  EPA- 
approved  training  courses  for 
accreditation  under  TSCA  Title  II.  There 
are  429  asbestos  abatement  worker 
courses,  330  contractor/supervisor 
courses,  176  inspector/management 
planner  courses,  15  inspector  only 
courses,  and  27  project  designer  courses. 
In  addition,  EPA  has  approved  551 
refresher  courses.  Eighteen  States  have 
EPA-approved  State  accreditation 
programs  in  one  or  more  discipline. 

The  EPA-funded  model  course  for 
inspectors  and  management  planners  is 
available.  In  addition,  a  previous  EPA- 
developed  course  for  asbestos 
abatement  contractors  and  supervisors 
has  been  revised  and  is  available  in 
final  form  for  interested  parties  who 
plan  to  offer  training  courses.  EPA 
anticipates  that  its  model  worker  course 
will  be  available  in  Spring  1990.  A  fee 
for  each  course  will  be  charged  to  cover 
the  reproduction  and  shipping  costs  for 
the  written  and  visual  aid  materials. 
Interested  parties  should  contact  the 
following  firm  to  receive  copies  of  the 
training  courses:  ATLIS  Federal 
Services,  Inc.,  EPA  AHERA  Program, 
6011  Executive  Blvd.,  Rockville,  MD 
20852.  Phone  number  (301)  488-1916. 

The  following  is  the  cimiulative  list  of 
EPA-approved  State  accreditation 
programs  and  training  courses: 

Approved  State  Accreditation  Programs 

(l)(a)  State:  Arkansas. 
State  Agency:  Arkansas  Dept  of 

Pollution  Control  and  Ecology, 

Address:  8001  National  Dr.,  P.O.  Box 

9583,  Little  Rock,  AR  72209.  Contact: 

Wilson  Tolefree,  Phone:  (501)  562- 

7444. 

(b)  Approved  Accreditation  Program 
Disciplines: 
Abatement  Worker  (interim  from  11/22/ 

85). 
Abatement  Worker  (full  from  1/22/88), 
Contractor/Supervisor  (interim  from  11/ 

22/85). 
Contractor/Supervisor  (full  from  1/22/ 

88). 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  EPA-Approved 
Courses  for  Abatement  Workers  and 
Contractors/Supervisors 

(i)(a)  Training  Provider  Arkansas 
Laborers  Training  Fund. 
Address:  4501  West  61st  St.  Little  Rock. 

AR  72209,  Contact:  W.  Rudy  Osborne. 

Phone:  (501)  562-5502. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/2/88). 
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(iij(a)  Trainirig  Pivvider  Asbestos 
Training  k  Employment  Inc. 
AddsBM:  aOQ  East  lUh  St.  MichieaB 

City,  IN  46360.  ConUct:  Bruce  H. 

Connell.  Phone:  t219)  874-734B. 

(b)  Appivved  Courses: 
Abatement  Worker  (CertiEed  5/18/^). 
Contractof:/Si4>ervi8or  {Certined  ^/ifi/ 

881. 

{iii^aj  Training  Provider: 'Calical 
Environmental  Training,  Ina 
Addness:  58a5  Gulf  PreeMuyr.  Houslon. 

TX  77023.  Oobtact:  Charles  M. 

Flanders.  Phone:  (713)  921-8921. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9llZldlS\. 
Contraokx;/Supervisor  (Certified  S/l2/ 

B8). 

(iv)(a)  Training  Provider: 
Environmental  Institi^. 

Address:  350  Franklin  Rd.,  Suite  300, 

Marietta,  GA  30067.  Contact:  Eva 

Clay.  Phone:  (404]  425-2000. 

(b)  Approved  Course: 
ContractoD/Siiftervisor  (C«tified  10/7/ 

88). 

(v)(a9  limning  Provider 
EnvirannBat*!  Technologies. 
AddresK  P.O.  Box  212431  Litde  Rodk.  AR 

72221,  Contact:  MtylUi  Moore.  Phone: 

(501]  569-351fi. 

(b)  Approved  Courses: 
Abatement  W»rker  (Ceitified  3/1^88). 
Cootcactocy  Supervisor  (Certified  3^16/ 

88). 

(vi)(a)  Training  Provider  a^- 
Kkndwell  SavkDoinental  Services. 
Address:  P.O.  Box  307,  Lawrence,  KS 

«6M4,  Contact:  Pabick  ^u«j>f,  l%one: 

(913)  749-2381. 

{b)AppB(rf^  Courses 
Abatement  Worker  fCertified  ^l%t^. 
Gortfracfter/SBpenriBor  fCertified  */8/ 

88). 

(vnKa^  Training  Provider 
Professional  Asbestos  Tratmng  Swvice. 
Address:  P.O.  Box  45233,  Little  Rodt  AR 

72214,  Oontact:  Harold  Lewis,  Phone: 

(501)  562-1519. 

(bl  AppmredCeurBes: 
Abatemerrt  Worker  (Certffied  4/18/88). 
Contractw/ Supervisor  fCertified  4/l'8/ 

88). 

'(vw)(a)  Troining  Provider  Unrnemty 
of  Arkansas. 
Address:  SZl  Sovfh  flBZori»ad(  Rd., 

Fayettville,  AR  72TO1,  Corrtadt:  Greg 

Wedk*.  Wione:  ipOl)  575-6175. 

(b)  Approved  Coarse: 
Abatement  WoAer  {Certifred  tDfV'fSSi. 

(2)(a)  State:  Colorada 
Stale  Agency^  Colorado  Dept.  of  Health. 

Address:  4210  East  11th  Ave.,  Denver, 


CO  80220,  Contact  David  R.  OuimeUe, 

Phone:  p03)  32^8333. 

(b)  Approved  AccreeHtatian  J^xtgnrm 
Disciplines: 

Abatement  Worker  (full  kam  7/8/89). 
Contractor/Supervisor  (full  from  7/8/ 

89). 
InspectoryMaHagement  Plavier  (full 

from  7/8/88). 
Proiiect  Designer  |full  fi-om  7/8/39). 

(3)(a)  State:  Delarweae. 
State  Agency:  Delaware  Dept  of 
Administrative  Services.  Address: 
O'Neill  iiiiiliiig  PJ3.  Box  1401.  Dover. 
DE 19903,  Contact  Robert  Faster, 

(b^  Apprsved  Accreditation  Program 
Disciplines: 

Abatement  Warker  ^foU  from  8/14/BB). 
Codb-actor/SaperviBor  (fidl  iram  fi/ll/ 

B9). 

Delaware  Department  of  Administrative 
Services,  EPA-Approved  Courses  for 
Abatement  Waiicers  and  Cantroctarsf 
Supervisors 

(i)(a)  Training  Provider  Delaware 
T«chftioal  &  ComBnim^  College  Terry 
Campus. 
Address:  tS32  North  Dupont  fkunf., 

Dover,  DE  19901,  GDntact:  David  T. 

Stariey.  Rione:  tSOZg  73»<M2e. 

(bj  Approved  Courses: 
Abatement  Worker  (Certified  4/l/88j. 
Cuittrautm  /Snpervisor  ^Certified  4^1/ 

88). 

t4j(al  State:  Indiana. 
State  Agency:  Indiana  Departmeot  of 

Management  Address:  105  Sonth 

Meridian  St,  P.O.  Box  WIS. 

IndianaipBliB.  IN  46806 'WH5.  Contact: 

KsrthyfH'UWBfr,  Wione:  {817)  2S2-«162. 

(bj  Approved  Accreditation  Program 
Discipfines: 

Abatement  Worker  (full  from  11/10/89). 
Contractor/Supervisor  (hill  from  ll/lO/ 

89). 
Insfuctor  {fun  fnom  11/10/^9). 
Inspector/ManagemeEd  Planner  QxA 

from  11/10/89). 
Project  Designer  (fuD  from  11/10/89). 

(5)(a)Stote.-Iowa. 
State  Agency:  Iowa  Dept  of  Education 

Scho«l  Facilities  Adniaisiration  A 

Accreditation.  Addi«ss:  Gnmes  State 

Office  Bldg.,  Des  Moines,  lA  50319- 

0146.  Contact:  C  Millon  Wilson. 

Phenr  (515)  an^743. 

(b)  Approved  Accreditation  Program 
Discipiiaes: 

Abatement  Worker  (full  from  ll/30/fi7). 
Contfacter/Supejvisor  (f uM  frooi  11^30/ 

87). 
Inspector  {bM  b>oea  ll/30/«7). 
Inspector/Managenent  Planner  {&I1 

from  ii/mjvry. 


Pvoject  Designer  (full  from  11/30/87J. 

Iowa  Department  of  Education 
Admfrristr&trve  finance  Sdhool  PtaM 
Facilities,  EPA-Apprt>red  Courses  far 
\WmkBm.€miitmck}rt/ 


Planners,  and  Project  Designers 

(i)(a)  TramJTgnffvider Iowa 
Environment^  Sen^wes.  tec. 
Address:  B20  Firsl  St..  Suite  200.  WeSt 

Des  Moines.  lA  96365.  Contact:  Crlenn 

Sawyer,  fhaae:  <S1S|  27»-aM2. 

^}  Approved  Course: 
Abatement  Worker  (Certified  3/27fW). 

(6)(a)  State:  Kansas. 
State  Avency:  iCansas  D^t  of  HeaMi 

and  Enuironment  Asbestos  CqbImI 

Section,  Address:  Forbes  Field 

Building  740.  Topeka.  JCS  66620-743a 

Contact  Howard  F.  Saigec.  I%one: 

(913]  296-1544. 

(b)  Approved  Accreditation  Program 
Disciplines: 
A'batemenI  Worker  {inlerini  from  IXjBj 

86).* 
Abatement  Worker  {fnll  from  12/16/ 

87).* 
Contractoi;/Superyi8or  |in(erim  from  11/ 

6/86). 
Contractor./ Supervisor  [full  from  12/16/ 

87). 

(7j(a)  State:  Massachusetts. 
State  Agency;  i^ssaohusetts  D^H.  «f 

Labor  &  Industries;  DHwian  of 

Occupational  Hygiene,  Address:  1001 

Wafertown  St..  West  Newton,  MA 

OZies.  C-ontact  Patricta  Circotte, 

Phone:^t7)7Z7-SSBS. 

(b)  Approved  Accreditatron  Program 
Disciptines: 

Abatement  Wortcer  (foH  from  10/50767). 
Contractor/Supervisor  (frdl  from  nl90l 

87). 
Inspector  |fa£feom  lA/SS/flT). 
Inspectar/Jkten^geotent  Planner  j&ll 

from  10/30/87). 
Project  Designer  (fall  fram  10/30/87). 

Massochcrsetts  D^partnrteirt  ofHeaMi, 
EPA  -Approved  -Courses  for  A  bo  tement 
Workers,  Contractors/Supervisors. 
htepedars/Mooagetftemt  Planners,  and 
Project  DesignerB 

(i)(a)  Training  Provider  A  *  S 
Training  Sdiool.  Inc. 
Address:  W  Scrath  Cameron  St.. 

Harrisburg.  PA  17101,  Contact: 

Vf^a^am  I  MbeAs,  Pbone:  {717)  257- 

1960. 

(b)  Approved  Courses: 


*  AppHMMiiy  4*  «wAm«  «*»kM«  taken  Die 
the  State*  woiker  cKam. 
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Contractor/Supervisor  (Certified  5/4/ 

88). 
Contractor/Supervisor  Annual  Review 

{Certified  5/4/89). 

(ii)(a)  Training  Provider:  Abatement 
Technical  Corporation  c/o  Ecosystems, 
Inc. 
Address:  5  North  Meadow  Rd., 

Medfield,  MA  02052,  Contact:  Joseph 

C.  Mohen.  Phone:  (609)  692-0883. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/28/88). 
Contractor/Supervisor  (Certified  4/28/ 

88). 
Inspector/Management  Planner 

(Certified  4/^/88). 
Project  Designer  (Certified  4/28/88). 

(iii)(a)  Training  Provider:  Asbestos 
Workers  Union  Local  No.  6. 
Address:  1725  Revere  Beach  Pkwy., 

Everett.  MA  02149.  Contact:  James  P. 

McCourt  Phone:  (617)  387-2679. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/25/88). 
Abatement  Worker  Annual  Review 

(Certified  4/25/89). 
Contractor/Supervisor  (Certified  4/25/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  4/25/89). 

(iv){a)  Training  Provider:  Astoria 
Industries,  Inc. 

Address:  538  Stewart  Ave.,  Brooklyn, 

NY  11222.  Contact:  Gary  Dipaolo. 

Phone:  (718)  387-0011. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  4/8/88). 

(v)(a)  Training  Provider  Astral 
Environmental  Assoc. 
Address:  3  Adams  Lane.  Westford.  MA 

01886,  Contact:  Dorothy  Young,  Phone: 

(508)  692-2070. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/5/89). 

(vi)(a)  Training  Provider  BCM 
Engineering. 

Address:  12  Alfi-ed  St.,  Suite  300, 
Wobum,  MA  01801,  Contact:  Pam 
Evans,  Phone:  (617)  935-7080. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  4/28/88). 

Inspector/Management  Planner 
(Certified  4/28/88). 

Project  Designer  (Certified  A/^/BS). 
(vii)(a)  Training  Provider  Briggs 

Associates,  Inc. 

Address:  400  Hingham  St.,  P.O.  Box  369. 
Rockland,  MA  02370,  Contact:  Paul 
Skorohod,  Phone:  (617)  871-6040. 
(b)  Approved  Course: 

Project  Designer  (Certified  11/10/88). 
(viii)(a)  Training  Provider  Certified 

Engineering  &  Testing  Co..  Inc. 


Address:  100  Grossman  Dr.,  Braintree, 

MA  02184,  Contact:  Robert 

Thomburgh,  Phone:  (617)  849-0111. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/26/88). 
Abatement  Worker  Annual  Review 

(Certified  9/26/88). 
Contractor/Supervisor  (Certified  9/26/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  9/26/88). 
Inspector/Management  Planner 

(Certified  9/26/88). 
Inspector/Management  Annual  Review 

(Certified  9/26/88). 
Project  Designer  (Certified  9/26/88). 

(ix)(a)  Training  Provider  Con-Test, 
Inc. 
Address:  P.O.  Box  591,  East 

Longmeadow,  MA  01028,  Contact 

Brenda  Bolduc,  Phone:  (413)  525-1198. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  2/25/88). 
Abatement  Worker  Annual  Review 

(Certified  2/25/89). 
Contractor/ Supervisor  (Certified  2/25/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  2/25/89). 
Inspector/Management  Planner 

(Certified  2/25/88). 
Inspector/Management  Annual  Review 

(Certified  2/25/89). 
Project  Designer  (Certified  2/25/88). 

(x)(a)  Training  Provider:  Dennison 
Environmental.  Inc. 
Address:  35  Industrial  Hwy.,  Wobum. 

MA  01880,  Contact:  Joan  Ryan,  Phone: 

(617)  932-9400. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  4/8/88). 
Abatement  Worker  Annual  Review 

(Certified  4/8/89). 
Contractor/Supervisor  (Certified  4/8/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  4/8/89). 
Inspector  (Certified  4/8/88). 
Inspector/Management  Aimual  Review 

(Certified  4/8/89). 
Project  Designer  (Certified  4/8/88). 

(xi)(a)  Training  Provider: 
Environmental  Training  Corp. 
Address:  100  Moody  St.,  Suite  200. 

Ludlow,  MA  01056,  Contact:  Ann 

Folta,  Phone:  (413)  589-1882. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/5/88). 
Abatement  Worker  Annual  Review 

(Certified  8/5/89). 
Contractor/ Supervisor  (Certified  8/5/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  8/5/89). 
Project  Designer  (Certified  8/5/88). 

(xii)(a)  Training  Provider 
Environmental  Training  Services. 


Address:  115  New  Boston  St.,  Wobum. 
MA  01801,  Contact:  Kenneth  P. 
Martin,  Jr..  Phone:  (617)  938-6062. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  4/8/88). 
Abatement  Worker  Annual  Review 

(Certified  4/8/89). 
Contractor/Supervisor  (Certified  4/8/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  4/8/89). 
Project  Designer  (Certified  4/8/88). 
Project  Designer  Annual  Review 

(Certified  4/8/89). 

(xiii)(a)  Training  Provider  General 
Physics  Corp. 
Address:  6700  Alexander  Bell  Dr., 

Columbia,  MD  21046,  Contact:  Andy 

Marsh.  Phone:  (301)  290-2300. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  9/6/88). 
Contractor/Supervisor  (Certified  9/6/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  9/6/88). 
Project  Designer  (Certified  9/6/88). 

(xiv)(a)  Training  Provider  Hall- 
Kimbrell  Environmental  Services. 
Address:  P.O.  Box  307.  Lawrence,  KS 

66046,  Contact:  Alice  Hart,  Phone: 

(800)  346-2860. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/25/88). 
Abatement  Worker  Annual  Review 

(Certified  4/25/88). 
Contractor/Supervisor  (Certified  4/25/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  4/25/88). 
Inspector/Management  Planner 

(Certified  4/25/88). 
Inspector/Management  Aimual  Review 

(Certified  4/25/88). 
Project  Designer  (Certified  4/25/88). 
Project  Designer  Annual  Review 

(Certified  4/25/88). 

(xv)(a)  Training  Provider  Harvard 
School  of  Pubhc  Health. 
Address:  677  Huntington  Ave.,  Boston, 

MA  02115.  Contact:  WUliam  A. 

Burgass,  Phone:  (617)  732-1171. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  2/25/ 

88). 
Inspector/Management  Planner 

(Certified  2/25/88). 
Inspector/Management  Annual  Review 

(Certified  5/25/89). 
Project  Designer  (Certified  2/25/88). 
Project  Designer  Annual  Review 

(Certified  5/25/89). 

(xvi)(a]  Training  Provider  Hygeia, 
Inc. 
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Address:  303  BearHiUSd„  Wakham. 
MA  02154,  Contact  Cynthia  WJialea, 
Phone:  (637)  890-4999. 
(b)  Approved  Courses: 

Abatement  Utorker  {Certified  8/S/flB). 
Contractor/Supervisor  (Certified  8/fi/ 

«8). 
Project  Designer  (Certified «/&/8^. 

(xvii)(a)  Training  Provider 
Hygienetics,  Inc. 
Addregs:  150  Causeway  St,  Bestoa,  MA 

021H,  Contact  Maty]»etli  Carver, 

Phone:  (617)  723-4664. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  2/25/89). 
Contractor/ Supervisor  {Certified  2/25/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  2/25/69), 
Inspector /Management  Ranner 

(Certified  2/25/89). 
Inspector/Management  Annual  Seidew 

(Certified  2/2S/89). 
Project  Deogner  (Cert^ied  2/25/89). 

(xviii)(a)  Training  Provider:  Institute 
for  Envireanental  Education. 
Address:  208  West  Cummings  Pk., 

Wobum,  MA  (MaQI,  Contact:  Lisa 

Stammer.  I^one:  (617)  B3M)664. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/28/«Ei. 
Abatement  Worker  Annual  Review 

(Certified  5./2»/89). 
Contractor/Supervisor  {Certified  4/26/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  5/28/89). 
Inspector/Management  I^anner 

(Certified  */28/88), 
Inspector /Management  Annual  Rei^ew 

(Certified  5/26/89). 
Project  Designer  (Certified  4/28/88). 

(xix)(a)  Training  Provider:  JF  Walton 
&Co. 
Address:  201  Marginal  St..  P.O.  Box 

6120,  Chelsea.  MA  02150,  Contact: 

Richard  King.  Rione:  (617)  884-0350. 

i(bj  AffMwed  Courses: 

Abatement  Woilcer  (Certified  3/28/86). 
Abatement  Wtjiicer  Annual  Review 

(Certified  S/28/89). 

(xx)(a)  Training  Provider  Kaselaan  & 
D'Angele  Associates. 

Address:  500  Victory  Rd.,  Suite  270. 

North  QQinoy.  MA  02171^  Contact 

David  Kaplan.  Phone:  (617)  472-1390. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/25/88). 
Abatement  Worker  Annual  Review 

(Ceriffi*d£/85^. 
CmAimJbaiifavfeniam  {Cei^fied  2/25/ 

88). 
CoDtracter/Stqwrvisor  Annual  Heview 

(Certified  2/25/89] 


laspector /Management  i^anner 

(Certified  2/ 25yi8)- 
Inspeotoc/MMMgeaent  Aaaual  Aeview 

{Cenified«/2«/fle^ 
Project  Designer  (Certified  2/25/86). 

(xxi)(aj  Tiniaitig Provider  iJIfsMc  Air 
Quality  Consultants. 
Address:  1085  Buddington  &d.,  Croton. 

CT  0634a  Contact  Christopher  Eident, 

Phone:  (203)  44©^903. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  l/ll/<e9). 
Contcactor/SHpervisar  [Certified  l/ll/ 

89). 
Contractor/ Supervisor  Annual  Review 

(Certified  1/11/89), 
Project  Designer  (Certified  l/U/^. 

(xxii)(a)  Training  Provider  NatiaDal 
Asbestos  Training  Center  of  Kansas. 
Address:  6600  College  Blvd.,  Ovedand 

Raiic  KS  66211,  Contact:  Laai 

Himegamer,  Phone:  {913)491-0161. 

(b)  Approved  Courses: 
Abatement  Worker  ^Certified  5/20/680 , 
Abatement  Worker  Annual  Review 

(Certified  5/20/89). 
Contractor/SupHvisor  {Certified  -5/20/ 

88). 
Contractor/Supervisor  Annual  "Review 

(Certified  5/2Q/89). 

(xxiii^)  Training  Provider:  National 
Training  Fund/Workers  Institute  for 
Safety  &  Health  (WISH). 

Address:  1126 16th  St„  NW. 

Washington,  DC  20036,  Contact:  Scott 

Schneider.  Phone;  (202)  887-1980. 

(b)  Approved  Courses: 
Abatement  WoAer  (Certified  5/10/88). 
Contractor/Supervisor  (Certified  5/10/ 

88). 
Contractor/ Supervisor  Ammal  Review 

fCertified  &/lO/«t|. 

(xxiv)(a)  Training  Provider  New 
England  Laborers  Training  Trust  Fond. 
Address:  37  East  St..  Hopkinton.  MA 

«T74^^6g9,  Contact:  James  Merloni. 

Jr..  Phonr.  («17)  435-6316. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/25/885. 
Abatement  Worker  Annual  Review 

(Certified  2/25/89). 
Contractor/Si^iervisor  (Certified  2/25/ 

89). 
C(»tractor/Stqierviser  Annoal  Review 

{Certified  .g/8/«G9. 

(xxv)(a)  Training  Provider  JioTlitem 
Asbestos  Abatement  Co. 
Address:  757  A  Tianpike  St„  North 

Andover,  MA  01845,  Contact  f . 

WAtiam  Vilta.  Phone:  {500)  861-8711. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/l*/«93. 
Abatement  Worker  Asmial  Review 

(Certified  3./1B/69). 
Contractoi/Siipemsar  fCertified  3/Uf 

89). 


Oaataadkar/Supervisor  Anmial  Review 

(Certified  3/18/89J. 
Project  Dea^MT  tfJertifari  4/16/M)- 
Project  Designer  AmuralAeview 

{Certified  2/18/60). 

(xxvi)(a)  Training PponderO'BnBa  & 
Gere  Engjisers,  iac. 
Address:  1304  Buddey  Ad.,  Syracnse, 

NY  13221,  Contact  Edwin  Tifft,  Phone: 

{315)  451-4700. 

(b)  Approved  Courses: 
Inspector /Management  Planner 

(Certified  11/7/68). 
Project  Designer  (Certified  11/7/88), 

(xxvii){a)  Training  Provider  Quality 
Control  Services,  Inc. 

Address:  lOLcrweH  JunctioB  Rd., 

Andover,  MA  ^810,  Contact:  A-jay 

Pathak,  Phone:  (5085475-8628, 

(b)  Approved  Courses: 
AbatemeiTt  Worker  (Certified  5/6/88). 
Abatement  Worker  Annual  Review 

(Certified  5/IR/80). 
CaBtradlar/Siq>«TiBor  |CertiSed  S/6f 

88). 
Contractor/ Supervisor  Anoual  Review 

(Certified  5/16/89). 

(xxviiiKa)  Tmining  Provider  Salety 
Council  of  Western  Massaduisetts. 
Address:  90  Berkshire  Ave,  Springfield, 

MA  01109,  Contact;  Tate  Berkan, 

Phone:  (413)  737-7908. 

{b5  Approved  Courses: 
Abatement  Worker  {Certified  6/21/883. 
Abatement  Worker  Annual  Review 

(Certified  6/2l/fl9). 
Project  Designer  {Certified  fii/2i/68). 
Project  Designer  Annual  Review 

{Certified  6/21/88). 

(xxix)(a)  Training  Provider  l\it 
Environmental  institute. 
Address:  350  Franklin  Rd.,  Suite  300, 

Marietta,  GA  30067,  Contact  Bill 

Ewing,  Phone:  (404)  425-200a 

(b)  Approved  Courses: 
Contractor/Supervisor  {Certified  10/28/ 

88). 
Contractor/Supervisor  Aanual  Review 

(Certified  10/28/68). 
Inspector/Management  Planner 

(Certffied  lt)/a/«8). 
Project  Designer  fCertified  10/28/8S), 

txxx)(a)  Training  Provider  Tufts 
University  Asbestos  Information  Center, 
Address:  474  Boston  Ave.,  Medford.  MA 

02155,  Contact:  Brenda  Cole,  Wione: 

{617)  S8a-3SS1. 

(.b)  Approved  Courses: 
Abatement  Worker  (Certified  3/16/88). 
Abatement  Wericer  Annual  Review 

(CertTHMl  S/l8/«}. 
Contractor/ Supervisor  (Certified  3/ief 

88]. 
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Contractor/Supervisor  Annual  Review 

(Certified  3/16/89). 
Inspector/Management  Planner 

(Certified  3/18/88). 
Inspector/Management  Annual  Review 

(Certified  3/16/89). 
Project  Designer  (Certified  3/18/88). 
Project  Designer  Annual  Review 

(Certified  3/16/89). 

(xxxi)(a)  Training  Provider  Vrnvena] 
Engineering  Corp. 

Address:  100  Boylston  St.,  Boston,  MA 

02116.  Contact:  Janet  Hester.  Phone: 

(617)  542-8216. 

(b)  Approved  Courses: 
Project  Designer  (Certified  8/5/88). 
Project  Designer  Annual  Review 

(Certified  8/5/89). 

(xxxii)(a)  Training  Provider 
University  of  Massachusetts,  Division  of 
Environmental  Health  &  Safety. 

Address:  N414  Morrill  Science  Center, 
Amherst.  MA  01003.  Contact:  Donald 
Robinson,  Phone:  (413)  545-2682. 
(b)  Approved  Courses: 

Project  Designer  (Certified  10/3/88). 

Project  Designer  Annual  Review 
(Certified  10/3/88). 

(xxxiii)(a)  Training  Provider  Weston- 
Atc,  Inc. 

Address:  1635  Pumphrey  Ave.,  Auburn, 
AL  36830,  Contact:  Ron  Thompson, 
Phone:  (205)  826-6100. 
(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  5/25/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  5/25/89). 
Inspector/Management  Planner 

(Certified  5/25/89). 
Inspector/Management  Annual  Review 

(Certified  5/25/89). 
Project  Designer  (Certified  5/25/89). 
Project  Designer  Annual  Review 

(Certified  5/25/89). 

(8)(a)  State:  Michigan. 
State  Agency:  State  of  Michigan  Dept.  of 

Public  Health,  Address:  3500  North 

Logan,  P.O.  Box  30035,  Lansing,  MI 

48909,  Contact:  Bill  DeLiefde,  Phone: 

(517)  335-8186. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  4/13/89). 
Contractor/Supervisor  (full  from  4/13/ 

89). 
Inspector  (full  from  4/13/89). 
Inspector/Management  Planner  (full 

from  4/13/89). 
Project  Designer  (full  from  4/13/89). 


Michigan  Department  of  Public  Health, 
EPA-Approved  Courses  for  Abatement 
Workers,  Contractors/Supervisors, 
Inspectors /Management  Planners,  and 
Project  Designers 

(i)(a)  Training  Provider  BDt4 
INDUSTRIAL  Hygiene  Consult. 
Address:  8105  Valleywood  Ln.,  Portage, 

MI  49002.  Contact:  Brent  Bassett, 

Phone:  (616)  329-1237. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/9/89). 
Abatement  Worker  Annual  Review 

(Certified  11/9/89). 
Contractor/Supervisor  (Certified  11/9/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/9/89). 

(ii)(a)  Training  Provider  Barton 
Associates. 
Address:  1265  Westport  Rd.,  Ann  Arbor, 

MI  48103.  Contact:  Sara  Bassett, 

Phone:  (313)  665-3681. 

(b)  Approved  Course: 
Contractor/Supervisor  (Certified  9/15/ 

89). 

(iii)(a)  Training  Provider  EMU 
Corporate  Services. 
Address:  3075  Washtenaw  Ave., 

Ypsilanti,  MI  48197,  Contact:  Bertrand 

Ramsay,  Phone:  (313)  487-2259. 

(b)  Approved  Course: 
Abatement  Worker  Annual  Review 

(Certified  11/1/89). 

(iv)(a)  Training  Provider  ENTELA 
Engineering  Service. 
Address:  4020  W.  River  Dr.,  Comstock 

Park,  MI  49321,  Contact:  Bruce  H. 

Cornell,  Phone:  (616)  784-7774. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/26/89). 
Contractor/Supervisor  (Certified  9/26/ 

89). 

(v)(a)  Training  Provider  Fibertec  Inc. 
Address:  700  Abbott  Rd.,  East  Lansing, 

MI  48823,  Contact:  Matthew  H.  Frisch, 

Phone:  (517)  351-0345. 

(b)  Approved  Course: 
Contractor/Supervisor  (Certified  10/4/ 

89). 

(vi)(a)  Training  Provider:  Jensen 
Environmental  &  Training. 
Address:  651  Fisher  Rd.,  Crosse  Pointe, 

MI  48230,  Contact:  Leonard  L  Jensen, 

Phone:  (313)  882-2021. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  8/10/89). 
Contractor/Supervisor  Annual  Review 

(Certified  8/10/89). 

(vii)(a)  Training  Provider  Michigan 
Laborers'  Training. 

Address:  11155  S.  Beardslee  Rd.,  Perry, 
MI  48872.  Contact:  Edwin  H. 
McDonald,  Phone:  (517)  625-4919. 


(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/12/89). 
Abatement  Worker  Annual  Review 

(Certified  9/12/89). 
Contractor/Supervisor  (Certified  9/12/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  9/12/89). 

(viii)(a)  Training  Provider  Testing 
Engineers  &  Consultant. 

Address:  1333  Rochester  Rd.,  Troy,  MI 
48099,  Contact:  Karen  Brunch,  Phone: 
(313)  588-6200. 
(b)  Approved  Courses: 

Inspector/Management  Planner 
(Certified  11/13/89). 

Inspector/Management  Annual  Review 
(Certified  11/13/89). 
(9)(a)  State:  Minnesota. 

State  Agency:  Minnesota  Dept.  of 
Health  Section  of  Occupational 
Health,  Address:  717  Southeast 
Delaware  St.,  Minneapolis,  MN  55440- 
9441,  Contact:  WiUiam  A.  Fetzner, 
Phone:  (612)  623-5380. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (full  from  10/3/88), 
Contractor/Supervisor  (full  from  10/3/ 

88). 

(10)(a)  State:  New  Jersey. 
State  Agency:  State  of  New  Jersey  Dept 

of  Health.  Address:  CN  360,  Trenton, 

NJ  08625-0360,  Contact:  James  A. 

Brownlee,  Phone:  (609)  984-2193. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  6/18/85). 
Contractor/Supervisor  (full  from  6/18/ 

85). 

New  Jersey  Department  of  Health,  EPA- 
Approved  Courses  for  Abatement 
Workers  and  Contractors/Supervisors 

•NOTE.-New  Jersey  approved  course 
providers  who  present  the  training  in  another 
State  must  develop  their  own  examination. 
They  must  also  submit  a  detailed  statement 
about  the  development  of  the  course 
examinatioa  as  required  by  the  Model  Plan, 
to  the  Regional  Asbestos  Coordinator  in  their 
Region  for  EPA  approval. 

(i)(a)  Training  Provider  A  &  S 
Training  School,  Inc. 
Address:  99'South  Cameron  St., 

Harrisburg,  PA  17101,  Contact: 

Williams  Roberts,  Phone:  (800)  526- 

0890. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/20/85). 
Contractor/Supervisor  (Certified  5/20/ 

85). 

(ii){a}  Training  Provider  Alternative 
Ways. 


Federal  Register  '  Vol.  54,  No.  228  /  Wednesday,  November  29,  1989  /  Notices 


49197 


Address:  Barclay  Pavilion,  Suite  222  E, 

Rte.  70  E,  Cherry  Hill.  NJ  08034, 

Contact  James  Mitchell,  Phone:  (609) 

795-1991. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/25/85). 
Contractor /Supervisor  (Certified  4/25/ 

85). 

(iii)(a)  Training  Provider  Asbestos 
Abatement  Council,  AWCI. 
Address:  1600  Cameron  St.,  Alexandria, 

VA  22314-2705,  Contact:  Carol 

Pacquin,  Hione:  (703)  684-2924. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/17/87  to 

9/28/89  only). 
Contractor/Supervisor  (Certified  6/17/ 

87  to  9/28/89  only). 

(iv)(a)  Training  Provider  Asbestos 
Training  Academy  -  NJ. 
Address:  218  Cooper  Center, 

Pennsauken,  NJ  08109,  Contact:  Jean 

Bodman  or  Ron  Rominski,  Phone: 

(609)  488-9200. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/85). 
Contractor/ Supervisor  (Certified  5/1/ 

85). 

(v)(a)  Training  Provider  Asbestos 
Training  Academy  -  NY. 
Address:  315  West  36th  St.,  9th  Fl.,  New 

York,  NY  10018,  Contact:  R.  Green  or 

C.  Hicks,  Phone:  (212)  971-0370. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/20/88). 
Contractor/ Supervisor  (Certified  9/20/ 

88). 

(vi)(a)  Training  Provider  Asbestos 
Training  Institute-  LVI,  Inc. 
Address:  64  South  State  St.,  South 

Hackensack,  NJ  07606,  Contact:  Roger 

Bason,  Phone:  (201)  343-5133. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/4/87). 
Contractor/ Supervisor  (Certified  3/4/ 

87). 

(vli)(a)  Training  Provider  BCM 
Eastern,  Inc. 
Address:  One  Plymouth  Meeting  Mall, 

Plymouth  Meeting,  PA  19462.  Contact 

R.  Ferguson  or  C.  Sterchak,  Rione: 

(215)  825-3800. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/7 lB7). 
Contractor/Supervisor  (Certified  6/7/ 

87). 

(viii)(a]  Training  Provider  Building 
Laborers  of  N.J.  -  Training  Center. 
Address:  P.O.  Box  163,  Jamesburg,  NJ 

08831,  Contact:  Emmanuel  Rig^. 

Phone:  (201)  521-0200. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  T/ldlBS]. 


Contractor/Supervisor  (Certified  7/19/ 

85). 

(ix)(a)  Training  Provider  Certified 
Abatement  Technologies,  Inc. 
Address:  47  Midland  Ave.,  Elmwood 

Park,  NJ  07407.  Contact  Daniel  Curtin. 

Phone:  (201)  796-9589. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6l3l67). 
Contractor/Supervisor  (Certified  6/3/ 

87). 

(x)(a)  Training  Provider  Drexel 
University. 
Address:  32nd  &  Chestnut  Sts., 

Philadelphia,  PA  19104,  Contact 

Robert  Ross,  Phone:  (215)  895-2154. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/13/88). 
Contractor/Supervisor  (Certified  4/13/ 

88). 

{xi)(a)  Training  Provider  E.L  DuPont 
DeNemours  &  Co. 
Address:  Chamber  Works,  Deepwater, 

NJ  08023.  Contact:  Charles  Battle  or 

Helen  Giova,  Phone:  (609)  540-2434. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/86). 
Abatement  Worker  Annual  Review 

(Certified  6/12/89). 
Contractor/Supervisor  (Certified  5/l/ 

86). 
Contractor/Supervisor  Annual  Review 

(Certified  6/12/89). 

(xii)(a]  Training  Provider  IT 
Corporation. 
Address:  17461  Derian  Ave.,  Suite  190, 

Irvine,  CA  92714,  Contact:  Keith 

Soesbe,  Phone:  (714)  261-6441. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/29/85). 
Contractor/Supervisor  (Certified  8/29/ 

85). 

(xiii)(a)  Training  Provider  Kaselaan  & 
D'  Angelo  Associates  -  NY. 
Address:  220  5th  Ave;  17th  Floor,  New 

York,  NY  10001.  Contact:  L 

Fredericks/M.  Cox-Abdalla,  Phone: 

(212)  216-6340. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/28/89). 
Contractor/Supervisor  (Certified  8/28/ 

89). 

(xiv)(a)  Training  Provider  Kaselaan  & 
D' Angelo  Associates  •  NJ. 
Address:  515  Grove  St.,  Haddon  Heights, 

NJ  08035,  Contact:  Steven  L'Erario, 

Phone:  (609)  547-6500. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/8/85). 
Contractor/Supervisor  (Certified  5/8/ 

85). 

(xv)(a)  Training  Provider  Local  Union 
No.  14. 
Address:  6513  BusUeton  Ave., 

Philadelphia,  PA  19149,  Contact: 


James  Aikens/Lewis  Fitzgerald. 
Phone:  (215)  533-0395. 
(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/9/85). 
Contractor/Supervisor  (Certified  8/9/ 
85). 

(xvi)(a)  Training  Provider  Local 
Union  No.  32. 

Address:  870  Broadway.  Newark,  NJ 
07104,  Contact  Paul  lelmini/John 
Dwyer,  Phone:  (201)  485-3626. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/8/87). 
Abatement  Worker  Annual  Review 

(Certified  8/14/89). 
Contractor/Supervisor  (Certified  5/8/ 

87). 
Contractor/Supervisor  Aimual  Review 

(Certified  8/14/89). 

(xvii)(a)  Training  Provider  Local 
Union  No.  42. 
Address:  1188  River  Rd.,  New  Castie,  DE 

19720,  Contact:  Joseph  Noble,  Phone: 

(302)  328-4203. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/30/85). 
Conti-actor/Supervisor  (Certified  10/30/ 

85). 

(xviii)(a)  Training  Provider  Local 
Union  No.  89. 
Address:  2733  Nottingham  Way, 

Trenton,  NJ  08619,  Contact:  Charles 

DaBronzo/John  DaBronzo,  Phone: 

(609)  587-0092. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/13/86). 
Conti-actor/Supervisor  (Certified  5/13/ 

86). 

(xix)(a)  Training  Provider  Mid- 
Atiantic  Asbestos  Training  Center 
UMDNJ. 
Address:  675  Hoes  Ln.,  Piscataway,  NJ 

06854,  Contact  Lee  Laustsen/Doris 

Daneluk,  Phone:  (201)  463-4500. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/1/86). 
Conti-actor/Supervisor  (Certified  7/1/ 

86). 

(xx)(a)  Training  Provider  NDI 
Training  Institute. 
Address:  7112  Airport  Highway, 

Pennsauken,  NJ  06109,  Contact  J. 

Rodney  Walton/John  O'Brien.  Phone: 

(609)  663-5042. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/13/86). 
Contractor/Supervisor  (Certified  9/13/ 

86). 

(xxi)(a)  Training  Provider  National 
Asbestos  Council  (NAC)  Training  Dept. 
Address:  1777  Northeast  Expressway. 

Suite  150,  Adanta,  GA  30329,  Contact 
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T.  LaubenthaJ  or  V.  ComweO,  Phone: 

(404)  633-2622. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  lll3l«7). 
Contractor/Superviaor  (Certified  1/13/ 

87). 

(xxiiXa)  Training  Provider:  National 
Asbestos  Training  Institute. 
Address:  1776  filoomsbury  Ave.,  Ocean, 

N]  07712.  Contact:  Doris  Adler  or  Lisa 

Criscuolo,  Phone:  (201)  918^10. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/3/85). 
Abatement  Worker  Annual  Review 

(Certified  8/14/89). 
Contractor/Supervisor  (Certified  5/3/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  8/14/89). 

(xxiii)(a)  Training  Provider  National 
Institute  on  Abatement  Sciences  and 
Technology. 
Address:  114  West  State  St.,  P.O.  Box 

178a  Trenton.  NJ  08807.  Contact: 

Glenn  Phillips,  Phone:  (800)  422-2836. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  l/U/BB  to 

6/22/89  only). 
Contractor/Supervisor  (Certified  1/16/ 

88  to  6/22/89  only). 

(xxiv)(a)  Training  Provider:  National 
Training  Fund/Workers  Institnte  for 
Safety  k  Health  (WISH). 

Address:  1126 16th  St.,  NW, 
Washington.  DC  20036.  Contact  Scott 
Schneider,  Phone:  (202)  887-198a 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  3/31/80). 
Contractor/Supervisor  (Certified  3/31/ 
89). 

(xxv)(a)  Training  Provider: 
Northeastern  Analytical. 
Address:  4  Stow  Rd.,  Marlton,  NJ  08053, 

Contact:  R.  Holwitt/M.  Dutkiewicz, 

Phone:  (609]  985-8000. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/2DI6S). 
Abatement  Worker  Annual  Review 

(Certified  6/30/89). 
Contractor/Supervisor  (Certified  5/20/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  6/30/80). 

(xxvi)(a)  Training  Provider  Princeton 
Testing  Laboratory. 

Address:  3490  U.S.  Rte.  1,  Princeton,  NJ 
08540-3108,  Contact  Charles 
Schneekloth.  Phone:  (609)  452-9050. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/8/85). 

Abatement  Worker  Annual  Review 
(Certified  6/14/89). 

Contractor/Supervisor  (Certified  5/8/ 
85). 


Contractor/Sopervisor  Annual  Review 

(Certified  6/14/89). 

(xxvii)(a)  Tiraining  Provider  Temple 
Universi^. 
Address:  12th  &  Norris  St.  niiladelphla. 

PA  19122.  Contact  Melvin  Benarde/ 

Lester  Levin,  Phone:  (215)  787-6394. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/24/87). 
Con  tract  or /Supervisor  (Certified  11/24/ 

87). 

(xxviii)(a)  Training  Provider  White 
Lung  Association  •  ti]. 
Address:  901  ftt>ad  St.,  2nd  Floor, 

Newark.  NJ  07102.  Contact:  A. 

Legoretta/C.  Anderson.  Phone:  (201) 

824-2623. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/21/85). 
Contractor/Supervisor  (Certified  5/21/ 

65). 

(xxix)(a)  Training  Provider  White 
Lung  Association  -  NY. 
Adcfaess:  12  Warren  St..  4th  Floor,  New 

York.  NY  10007.  Contact:  Nelson 

Helu/Barbara  Zeluck,  Phone;  (212) 

61»-227a 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/21/88). 
Contractor/Supervisor  (Certified  9/28/ 

88). 

(ll)(a)  State:  North  Dakota. 
State  Agency.  State  Dept  of  Health  k 

Consolidated  Laboratories.  Address: 

1200  Missouri  Ave.,  Box  5520. 

Bismark.  ND  58505,  Contact  Ken 

Wangler.  Phone:  (701)  224-2348. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worket  (fiill  from  4/21/89). 
Contractor/Supervisor  (full  from  4/21/ 

89). 
Inspector  (full  from  4/21/89). 
Inspector/Management  Planner  (fuQ 

trom  4/21/80). 
Project  Designer  (full  from  4/21/89). 

North  Dakota  State  Department  of 
Health  and  Consolidated  Laboratories, 
EPA-Approved  Courses  for  Abatement 
Workers,  Contractors /Supervisors, 
Inspectors /Management  Planners,  and 
Project  Designers 

(i){a)  Training  Provider  Midwest 
Asbestos  Consultants,  Inc. 
Address:  Box  1708.  Fargo.  ND  58107. 

Contact  Jerry  Day.  Phone:  (701)  280- 

2286. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  ^l20lte). 

(ii)(a)  Training  Provider  Survey 
Management  and  Design. 
Address:  RJl.  2  Box  85-B.  Fargo.  ND 

68102,  Contact  Dave  Sohm,  Phone: 

(701)234-9556. 


(b)  Approved  Courses: 
Abatement  Worker  (Certified  %IUl9S). 
Abatement  Worker  Annual  Review 

(Certified  8/10/89). 
Contractor/Supervisor  (Certified  d/lS/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  8/10/89). 
Inspector/Management  Planner 

(Certified  9/14/80). 

(iiiHa)  Training  Provider  University 
of  North  Dakota. 
Address:  University  Station,  Grand 

Forks,  ND  58201,  Contact  Dale 

Patrick.  Phone:  (701)  777-3341. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/13/89). 
Contractor/Supervisor  (Certified  6/13/ 

89). 

(12)(a)  State:  Oregon. 
State  Agency:  State  of  Oregon  Dept  of 

Environmental  Quality,  Address:  811 

Southwest  Sixth  Ave.,  Pwtland.  OR 

97204,  Contact:  Bruce  E.  Arnold. 

Phone:  (503)  229-5506. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  9/23/88). 
Contractor/Supervisor  (full  from  9/23/ 

88). 

Oregon  Department  of  Environmental 
Quality,  EPA-Approved  Courses  for 
Abatement  Workers  and  Contractors/ 
Supervisors 

(iKa)  Training  Provider  Asbestos 
Training  Project  Workplace  Resources. 
Address:  P.O.  Box  11053,  Eugene.  OR 

97440,  Contact:  Wendy  Wiles,  Phone: 

(503)  345-7393. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/23/88). 
Contractor/Supervisor  (Certified  9/23/ 

89). 

(ii)(a)  Training  Provider  Hall- 
Kimbrell  Environmental  Services. 

Address:  5319  Southwest  Westgate. 

Suite  239.  Portland,  OR  97221. 

Contact  Kelly  Champion.  Phone:  (503) 

292-9406. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/28/88). 
Contractor/ Supervisor  (Certified  9/7/ 

89). 

(iii)(a)  Training  Provider  Hazcon.  In& 
Address:  9500  Southwest  Barbur, 

Portland.  OR  972ia  Contact:  Tom 

Natsch.  Phone:  (503)  244-8045. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/23/88). 
Contractor/Sup«idsor  (Certified  9/23/ 

88). 
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(iv)(a)  Training  Provider  Laborers/ 
AGC  Apprenticeship  ft  Training 
Program. 
Address:  Route  5,  Box  325A.  Corvallis, 

OR  97330,  Contact  Bill  Duke,  Phone: 

(503)  745-5513. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/23/88). 
Contractor/Supervisor  (Certified  9/23/ 

88). 

(v)(a)  Training  Provider  Marine  ft 
Environmental  Testing.  Inc. 
Address:  P.O.  Box  1142,  Beaverton,  OR 

97075,  Contact  Martin  Finkel,  Phone: 

(503)  286-2950. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  12/3/88  to 

0/18/89  only). 

(vi)(a)  Training  Provider  NAG 
Corporation. 
Address:  1005  NW  Galveston,  Suite  E. 

Bend,  OR  97701,  Contact:  Dale 

Schmidt,  Phone:  (503)  389-9727. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/23/89). 

(vii){a)  Training  Provider  Northwest 
Envirocon,  Inc. 
Address:  P.O.  Box  169,  Washougal  WA 

98671.  Contact  Cindi  Rice,  Phone: 

(206)  835-8576. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/14/88). 
Contractor/ Supervisor  (Certified  12/14/ 

88). 

(13)(a)  State:  Rhode  Island. 
State  Agency:  State  of  Rhode  Island  ft 

Providence  Plantations,  Department  of 

Health.  Address:  206  Cannon  Bldg., 

Three  Capitol  Hill.  Providence,  Rl 

02908,  Contact:  William  Dimdulis,  Jr., 

Phone:  (401)  277-3601. 

(b)  Approved  Accreditation  Program 
Disciplines- 
Abatement  Worker  (fiill  fivm  2/4/86). 
Contractor/ Supervisor  (full  fit)m  2/4/ 

86).  ,| 

Rhode  Island  Department  of  Health, 
EPA-Approved  Courses  for  Abatement 
Workers  and  Contractors/Supervisors 

(i)(a)  Training  Provider  A  ft  S 
Training  School,  Inc. 
Address:  99  South  Cameron  St. 

Harrisburg,  PA  17101.  Contact: 

William  I.  Roberts,  Phone:  (717)  257- 

1360. 

(b)  Approved  Course: 
Contractor/Supervisor  (Certified  3/31/ 

80). 

(ii)(a)  Training  Provider  Analytical 
Testing  Services.  Inc. 

Address:  180  Weeden  St,  Pawtucket  RI 
02880,  Contact:  Robert  Weisberg, 
Phone:  (401)  723-797a 


(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  12/10/86). 
Contractor/Supervisor  Annual  Review 

(Certified  12/10/88). 
Initial  Supervisor  6  Hour  Supplement 

(Certified  1/24/89). 

(iii)(a)  Training  Provider  Center  for 
Environmental  Management-Tufts 
University. 
Address:  474  Boston  Ave.,  Medford,  MA 

02155,  Contact  Brenda  Cole,  Phone: 

(617)  381-3531. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/1/88). 
Abatement  Worker  Annual  Review 

(Certified  3/31/89). 
Contractor/Supervisor  (Certified  7/1/ 

86). 
Contractor/Supervisor  Annual  Review 

(Certified  3/31/80). 

(iv)(a)  Training  Provider  Certified 
Engineering  ft  Testing  Co.,  Inc. 
Address:  100  Grossman  Dr.,  Braintree, 

MA  02184,  Contact:  Robert 

Thomburgh,  Phone:  (617)  849-0111. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/22/89). 
Abatement  Worker  Annual  Review 

(Certified  8/22/89). 
Contractor/ Supervisor  (Certified  8/22/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  8/22/89). 

(v)(a)  Training  Provider  Community 
College  of  Rhode  Island. 
Address:  1762  Louisquisset  Pk.,  Lincoln, 

RI  02865,  Contact:  Richard  Tessler, 

Phone:  (401)  333-7166. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/13/87). 
Abatement  Worker  Annual  Review 

(Certified  3/31/89). 
Contractor/Supervisor  Annual  Review 

(Certified  3/31/89). 

(vi)(a)  Training  Provider  Con-Test 
Educational  Center. 
Address:  39  Spruce  St.,  East 

Longmeadow,  MA  01028.  Contact 

Brenda  Bolduc  Phone:  (413)  525-1198. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/1/86). 
Abatement  Worker  Annual  Review 

(Certified  2/8/89). 
Contractor/ Supervisor  (Certified  3/1/ 

86). 
Contractor/ Supervisor  Annual  Review 

(Certified  2/8/89). 

(vii)(a)  Training  Provider  Dennison 
Environmental.  Inc 
Address:  74  Commerce  Way.  Wobum, 

MA  01801,  Contact  Joan  Lion,  Phone: 
(617)  932-9400. 
(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/30/89). 


Abatement  Worker  Annual  Review 

(Certified  4/30/09). 
Contractor/ Supervisor  (Certified  4/30/ 

89). 
Contractor/ Supervisor  Annual  Review 

(Certified  4/30/89). 

(viii)(a)  Training  Provider 
Environmental  Training  Services. 

Address:  115  New  Boston  St.,  Wobum. 

MA  01801,  Contact:  Kenneth  P. 

Martin,  Jr.,  Phone:  (617)  938-6062. 

(b)  Approved  Courses: 
Abatement  Worker  (Certification 

Pending). 
Abatement  Worker  Annual  Review 

(Certification  Pending). 
Contractor/Supervisor  (Certification 

Pending). 
Contractor/Supervisor  Annual  Review 

(Certification  Pending). 
Initial  Supervisor  6  Hour  Supplement 

(Certification  Pending). 

(ix)(a)  Training  Provider  Georgia 
Institute  of  Technology/GTRL 
Address:  151 6th  St,  Adanta,  GA  30332. 

Contact:  Mark  Demyanek.  Phone: 

(404)894-3806. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/22/88). 
Abatement  Worker  Annual  Review 

(Certified  2/14/89). 
Contractor/Supervisor  (Certified  7/22/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  2/14/89). 

(x)(a)  Training  Provider  Harvard 
School  of  Public  Health. 
Address:  677  Huntington  Ave..  Boston. 

MA  02115,  Contact  Louis 

DiBerardinis,  Phone:  (617)  732-1171. 

(b)  Approved  Courses- 
Abatement  Worker  (Certification 

Pending). 
Contractor/Supervisor  (Certification 

Pending). 

(xi)(a)  Training  Provider  Heat  ft  Frost 
Insulation  Union  Local  No.  6. 
Address:  56  Roland  St,  Boston.  MA 

02129.  Contact:  Anthony  Pistorino. 

Phone:  (617)  625-666a 

(b)  Approved  Courses- 
Abatement  Worker  (Certified  3/2/89). 
Contractor/Supervisor  (Certified  3/2/ 

89). 

(xii)(a)  Training  Provider  Hygeia.  Ina 
Address:  303  Bear  Hill  Rd.  Waltham. 

MA  02154,  Contact  Cynthia  Whalen, 

Phone:  (617)  8904999. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  1/31/89). 

(xiii)(a)  Training  Provider 
Hygienetics,  Ina 
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Address:  150  Causeway  St,  Boston,  MA 

02114,  Contact:  Russell  Matthews, 
Phone:  (617)  723-4664. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/10/80). 
Abatement  Worker  Annual  Review 

(Certified  5/10/89). 
Colttractor/Supervisor  (Certified  5/10/ 

89). 
Contractor /Supervisor  Annual  Review 

(Certified  5/10/89). 

(xiv)(a)  Training  Provider:  Institute 
for  Environmental  Edrication. 
Address:  208  West  Cummings  Pk., 

Wobum,  U.\  01801,  Contact:  Lisa 

Stammer,  Phone:  (617)  935-737a 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  9f9/«7). 
Abatement  Worker  Annual  Review 

(Certified  5/8/89). 
Contractor/Supervisor  (Certified  9/9/ 

87). 
Contractor/Supervisor  Annual  Review 

(Certified  5/8/89). 

(xv)(a)  Training  Provider  Mystic  Air 
Quality  Consultants. 

Address:  1085  Buddington  Rd.,  Groton, 
CT  06340,  Contact:  Christopher  Eident, 
Phone:  (203)  449-6903. 
(b)  Approved  Course: 

Contractor/Supervisor  (Certified  1/31/ 
89). 

(xvi)(a)  Training  Provider  NAACO. 

Address:  790  Turnpike  St.,  North 
Andover,  MA  01845,  Contact  Martin 
Levitt.  Phone:  (508)  681-8711. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  4/28/88). 
Abatement  Worker  Annual  Review 

(Certified  4/3/80). 
Contractor/Supervisor  Annual  Review 

(Certified  4/3/89). 
Initial  Supervisor  6  Hour  Supplement 

(Certified  4/3/89). 

(xvii){a)  Training  Provider  National 
Asbestos  Council,  (NAC)  Training  Dept. 
Address:  1777  Northeast  Expressway, 

Suite  150,  Atlanta,  GA  30329,  Contact 

Tom  Laubenthal.  Phone:  (404)  633- 

2622. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  9/5/86). 

(xviii)(a)  Training  Provider  National 
Training  Fund /Workers  Institute  for 
Safely  &  Health  (WISH). 

Address:  1126 16th  St.  NW. 
Washington.  DC  20036.  Contact 
Mathew  Gillen,  Phone:  (202)  867-1980. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  1/31/89). 
Abatement  Worker  Annual  Review 

(Certified  1/31/89). 
Contractor/Supervisor  (Certified  1/31/ 

89). 


Contractor/Supervisor  Annual  Review 

(Certified  1/31/89). 

(xix)(a)  Training  Provider  New 
England  Laborers  Training  Trust  Fund. 
Address:  37  East  St,  Hopkinton,  MA 

01748,  Contact  James  Merloni,  Phone: 

(508)  435-6316. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/1/86). 
Abatement  Worker  Annual  Review 

(Certified  2/15/89). 
Contractor/Supervisor  Annual  Review 

(Certified  2/15/89). 
Initial  Supervisor  0  Hour  Supi^ment 

(Certified  2/15/86). 

(xx)(a)  Training  Provider  Quality 
Control  Services,  Inc. 
Address:  10  Lowell  Junction  Rd., 

Andover,  MA  01810,  Contact  Ajay 

Pathak.  Phone:  (508)  475-0623. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/27/88). 
Abatement  Worker  Annual  Review 

(Certified  3/10/89). 
Contractor /Supervisor  (Certified  4/27/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  3/10/89). 

(xxi)(a)  Training  Provider  Safe 
Environment  Corp. 
Address:  100  Moody  St.,  Suite  200. 

Ludlow.  MA  01056.  Contact  Anne 

Folta,  Phone:  (413)  289-1409. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/31/89). 
Abatement  Worker  Annual  Review 

(Certification  Pending). 
Contractor/Supervisor  (Certified  1/31/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certification  Pending). 

(14)(a)  State:  South  Dakota. 
State  Agency:  Dept  of  Water  A  Natural 
Resources  Division  of  Air  Quality  & 
Solid  Waste,  Address:  Joe  Foss 
Building,  523  East  Capitol  St,  Pierre, 
SD  57501,  Contact  Tammy  LeBeau, 
Phone:  (605)  773-3153. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  horn  9/15/88). 
Contractor/Supervisor  (full  &om  9/15/ 

88). 
Inspector/Management  Plannn  (full 

from  9/15/88). 
Project  Designer  (full  from  9/15/88). 

South  Dakota  Department  of  Water  and 
Natural  Resources,  EPA-Approved 
Courses  for  Abatement  Workers, 
Contractors/Supervisors,  Inspectors/ 
Management  Planners,  and  Project 
Designers 

(i)(a)  Training  Provider  Black  HiDs 
Special  Services  Cooperative. 


Address:  Box  216,  Stur^.  SD  57764, 
Contact  Jim  Doolittle,  Rione:  (605) 

347-4467. 

(b)  Approved  Courses: 
Abatement  Woricer  (Certified  3122/99). 
Contractor/Supervisor  (Certified  3/22/ 

89). 
Inspector/Management  Planner 

(Certified  3/22/80). 

(ii){a)  Training  Provider  Enviro-safe 
Inc. 
Address:  P.O.  Box  328,  Wakonda,  SD 

67073,  Contact:  John  Mathrol,  Phone: 

(605)  267-253a 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/28/89). 
Contractor /Supervisor  (Certified  2/28/ 

89). 
Inspector/Management  Planner 

(Certified  2/28/89). 

(iii)(a)  Training  Provider  Fargo  • 
Moorhead  Carpenters  Joint 
Apprenticeship  ft  Training  Committee. 
Address:  3002 1st  Ave.,  N.,  Fargo,  ND 

58102,  Contact  Raymond  Such,  Phone: 

(701)  235-4981. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/20/89). 
Contractor/Supervisor  (Certified  4/20/ 

89). 

(iv)(a)  Training  Provider  Iowa 
Laborers  Training  Fund. 
Address:  5806  Meredith  Ave.,  Suite  C, 

Des  Moines,  lA  50322,  Contact:  Jack 

Jones,  Phone:  (515)  270-6065. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/22/88). 

(vXa)  Training  Provider.  South 
Dakota  State  University  College  of 
Engineering. 
Address:  P.O.  Box  2218.  Brookings.  SD 

57007-0597,  Contact:  James  Ceglian, 

Phone:  (605)  688-4107. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/18/88). 
Contractor/Supervisor  (Certified  5/18/ 

88). 
Inspector /Management  Planner 

(Certified  5/18/88). 

(15)(a)Stote;Utah. 
State  Agency:  Utah  Dept.  of  Health 

Bureau  of  Air  Quality,  Address:  288 

North  1460  West  P.O.  Box  1669a  Salt 

Lake  City.  UT  84116-069a  Contact:  F. 

Bumell  Cordner,  Phone:  (801)  538- 

6108. 

(b)  Approvsd Accreditation  Program 
Disciplines: 

Abatement  Woricer  (full  fWnn  7/8/89). 
Contractor/ Supervisor  (full  from  7/8/ 

89). 
Inspector/Management  Planner  (full 

from  7/8/89). 
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Project  Des^jnOT  (full  from  7/8,881 

OkABummofAirQuoIny.  EPA- 
Appreved  Courses  for  Abaiament 
Workers,  Contractors/Supervisais, 
Inspecfoes/Muragemeni  Planners,  and 
Project  Designers 

(l)(a)  Training  Provider  R.S. 
Christiansen  Asbestos  ConsuKants,  lac 
Address:  4980  Holladay  Blvd.,  Salt  Lake 

City,  UTMI17,  Contact  Stanley 

Christiansen,  Phone:  (801)  277-2323. 

(b)  Approved  Course: 
Abatement  Woilcer  Annual  Review 

(Certified  7/28/89). 

(16KaJ  Stater  Virginte. 
State  Agency:  Common  wealth  of 

Virginia  Dept.  of  Comraerce,  Achfress: 

SOOtJWest  Broad  St,  Richmond,  VA 

2323  . 4  K  -  r    -: tact:  Peggy  J.  Wood 

Phone:  ;B(M)  3&7-8S05. 

(b)  Approved  Accreditatiom  Program 
I^dptiJitK 

AbatencBt  Wocker  ffoB  ban  7/1/8^1 
Contractor/Supervisor  (full  from  7/1/ 

88). 
Inspectar/liicDafiCTnea!  siaoiier  (full 

from  7/1/88). 
Projeei  DeaifSM  (fuU  from  7/l/S8)w 


Virginia  Departtaeat  of  Commerae, 
EPA-Approved  Courses  for  Abatement 
Workers,  Contractors /Supervisors, 
Inspectors/ManagaaeaCPIaaaerg,  and 
Project  Desagners 

(i)(a)  Training  Provider.  Afice 
Hanrihon  Occupatianal  Health  Center. 

Address:  410  7th  St^  SE,  2nd  Floor. 

Washington,  DC  20003,  Contact:  Brian 

Oiristopher,  Phone:  (202)  543-0005. 

(b)  /Approved  Courses: 
AbetcoM^t  Wovkei  (Certified  3/2/88). 
CoBtoactsv/S^icrvisor  (Certified  3/2/ 

88). 
Inspector/ Management  Planner 

(Certified  3/Z/8&). 

(ii)(a)  Training  Provider  Asbestos 
Analytical  Association. 
Address:  3208-B  George  Washixgton 

Hwy.,  Portsmouth,  VA  23704.  Contact: 

Carol  Hoklen,  Phone:  (804)  387-6939. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7 f  27/86]. 
Contractor/St^ervisor  (Certified  7/27/ 

88). 
Inspector /Management  Planner 

(Certified  7/27/88). 

(iii)(a)  Training  Provider  Biospherics, 
Inc. 
Address:  120S1  Indian  Creel  Ct., 

BeltsviHe,  MD  20705,  Contact  Jean 

Fisher.  Phone;  (3D1 )  309-3900, 

(b)  Appsoved  Courses: 
Abatement  Worker  (Certified  9/13/88). 
Contracfor/Supenrisor  (Certified  9/1^ 

88). 


Inspector 'Mana^BWfflT  Ptannsr 

(i«](a)  Tndaing  P^.-HJr:-  Briggs 
Assoc  Ibcl 

Address:  8325  GofMrHTJ  R.t.  8aite K, 
Columbia,  MD  21046,  Contact:  J.  Boos 
VoOlhWfcPhMBg  (301)  381-4434. 
(b)Apfin>ved  Coarse: 
Abatement  Worker  (CertificiAiQJB 
PeadiBg). 

(v^a)  Thuniag  Plunder.  COtisal 
Environmental. 

Address:  5815  Cull  Prcewaqr.  Hauston. 
TX  7702a.  Contact  Ds.  Ronald  F. 
Dodson.  I%one:  (713)921-8021. 
(b)  Approved  Courses: 
Abatement  Worker  (Certification 

Pcndioe>. 
Contractor /S44iervisar(Ca1ificatiaa 

Pending). 
Inspector/ManagemeM  Planner 
(Certification  Pending). 
(viKaJ  Training  Provider  EJ.  DuPiont 
DeNemours  ft  Co^  bx. 
Address:  Spruance  Plant  P.O.  Box 
27001,  Richmond,  VA  232B1,  Contact 
Clarence  Rffiial.  Phone:  (804)  743-294a 
(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/11/88). 
Contractor/Supervisor  (Certified  s/ll/ 
88). 

(vii)(a)  Training  Provider- 
Enviromnenlal  Specialties,  Inc. 
Address:  P.O.  Box  130,  HopeweB,  VA 
23860,  Contact  Lewis  Stevenson, 
Phone:  (804)  458-1541. 
(b)  Approved  Courses: 
Abatement  Worker  (Certified  S/l/89). 
Contractor/ Supervisor  (Certified  5/1/ 
89). 

(viii)(a>  Training  Provider  Fhior 
Daniel. 

Address:  The  Daniel  Bldg.,  301  North 
Main  St.  Greenville.  SC  29801, 
Contact  Rick  Florence.  Phone:  (803) 
298-2166. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/24/88). 
Contractor /Supervisar  (Certified  6/24/ 
88^ 

(ix)(a)  Training  Provider  GST 
Company. 

AdAvas:  1341  Okt  Freedom  Rd.  Suite 
3B,  Mara.  PA  1604ft,  Contact  NooH 
Stanford,  Phone:  (412)  772-7488. 
(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/1/89). 
Contractor/ Supervisor  (Certified  6/1/ 
88). 

(x)(a)  Training  Provider  Gecr^  lech 
Research  Group. 

Address:  Georgia  Tedi  Insfitate  of 
Technology.  Atlanta.  GA  30332. 


Contact:  VkU  H.  MutLt.  tiumr.  (404) 

SBS-aaoai 

(hy  Apfn'vreu  Courser 
Contractor/Supervigor  fCer^Ied  5/1/ 

f7d)f  •)  Thnmng  Provider  H«B- 
KimbrcU  Environmental  Services. 
AfMresK  49(0  West  15fh  St.,  P.a  Box 

987,  Lffwrence.  KS  080(8,  Contact: 

Steve  Davis,  Phone:  (804)  27»-7Z35. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/23/88). 
Cantractor/Snpervisor  (Certrfted  5/23/ 

88). 
Inspector  (Certified  5/23/88). 

(xiiKaJ  Training  Provider  Hazard 
Abatemci^  Consultants. 
Address:  5  Breechwood  Rd..  Hampton, 

VA  23666,  Contiict  Thonas  Priesman. 

Phone:  (804)  825-0302. 

(b)  Approved  Course: 
AbatcflKst  Wocker  (Cectifiwl  6/1/88). 

(xm)|«)  Training  Pramda:  lndrTB»- 
Co..  Ltd. 
AddrecK  18  So^  22nd  St..  KichoMaad. 

VA  2aS2a  CoBkact  Fred  Breinre. 

Phone:  (804)  648-7836. 

fb]  Af^uvred  Courses: 
Abatement  Worker  (Certified  3/7/88}. 
Contractor/ Supervisor  (Certified  3/7/ 

88). 
Inspcctar/Mcaasencstf  Pfanav 

(Certified  3/7/88). 

(xiv)(a)  Training  Provider  Industrial 
Training  ft  Strpport  Services. 
Address:  P.O.  Box  496,  Lightfoot  VA 

23090.  Contact:  Virginia  Graham, 

Phone:  (804)  565-3308. 

(b)  Approved  Coarse: 
Abatement  Worker  (Certified  10/22/88). 

(xv)(a)  Training  Provider  Institute  for 
Environmental  Education. 
Address:  208  West  Cummings  Pk.. 

Wobum,  MA  01801,  Contact:  Lisa 

Stammer,  Phone;  1617)  935-0664. 

(b)  Approved  Coarses 
Abatement  Worker  (Certification 

Pending). 
Contractor/Supervisar  (Certification 

Pending), 
laspectoi  (Certification  Pending}. 

(xviKa)  Training  Provider.  Jenkina 
Professionals  Inc. 
Address:  5502  Campbell  Blvd.,  Suite  F. 

Baltimore.  MD  21238.  Contact  Larry 

Jenkins,  Phone:  (301)  529-3553. 

^]  Approved  Course: 
Contractoc/Superviaor  (Certification 

Pending). 

(xvii)(a)  Training  Provider  Lahants 
District  Conncil  ol  Virginia  TVsiaAwg 
Trust  Fund. 
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Address:  4191  Rochambeau  Dr., 

Williamsburg.  VA  23185,  Contact:  Roy 

Brightwell,  Phone:  (804]  S64-ai4& 

(b)  Approved  Course: 
Abatement  Worker  (Certified  %l^l9!S\. 

(xviii](a]  Training  Provider  Marcos 
Environmental. 
Address:  6345  Courthouse  Rd..  P.O.  Box 

227.  Prince  George.  VA  23875.  Contact 

Marshall  Marcus,  Phone:  (804)  733- 

1855. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/13/89). 
Contractor/ Supervisor  (Certified  2/13/ 

89). 

(xix)(a)  Training  Provider  Maryland 
Center  for  Environmental  Training- 
Charles  County  Community  College. 
Address:  Mitchell  Rd..  P.O.  Box  910. 

LaPlata,  MD  20646-0910,  Contact:  Jake 

Bair,  Phone:  (301)  934-2251. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/19/89). 
Contractor/Supervisor  (Certified  5/19/ 

89). 

(xx)(a)  Training  Provider  Medical 
College  of  Virginia  Dept  of  Preventive 
Medicine. 
Address:  P.O.  Box  212,  Richmond.  VA 

23298.  Contact:  Leonard  Vance, 

Phone:  (804}  786-9785. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/8/87). 
Contractor/Supervisor  (Certified  12/8/ 

87). 
Inspector/Management  Planner 

(Certified  12/8/87). 

(xxi)(a)  Training  Provider 
Metropolitan  Laboratories. 

Address:  P.O.  Box  8921.  Norfolk.  VA 

23503.  Contact:  Ethel  Holmes,  Phone: 

(804)  583-9444. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/4/88). 
Contractor/Supervisor  (Certified  8/4/ 

88). 

(xxii)(a)  Training  Provider  Norfolk 
Shipbuilding  &  Dry  Dock  Co. 

Address:  P.O.  Box  2100.  Norfolk.  VA 

23501,  Contact:  Thomas  Beacham. 

Phone:  (804)  494-2940. 

(b)  Approved  Course: 
Abatement  Worker  [Certified  6/15/88). 

{xxiii)(a)  Training  Provider  Old 
Dominion  University. 
Address:  Office  of  Health  Sciences, 

Norfolk.  VA  23529.  Contact:  Shirley 

Glover.  Phone:  (804)  440-4256. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/8/88). 
Contractor/Supervisor  (Certified  6/8/ 

86). 
Inspector/Management  Planner 

(Certified  6/8/88). 


(xxlv)(a)  Training  Provider  Quality 
Specialties,  Inc. 
Address:  109 15th  Ave.,  HopeweU.  VA 

23860,  Contact:  Lewis  Stevenson, 

Phone:  (804)  748-9608. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/3/88). 

(xxv)(a)  Training  Provider  Roy  F. 
Weston,  Inc. 
Address:  1635  Pumphrey  Ave.,  Auburn, 

AL  36830,  Contact:  Dave  Whittington, 

Phone:  (205)  826-6100. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(Certified  6/1/89). 

(xxvi)(a)  Training  Provider  S.G. 
Brown,  Inc. 
Address:  2701  Sonic  Dr.,  Virginia  Beach. 

VA  23334,  Contact:  George  Torrence, 

Phone:  (804)  468-0027. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/10/88). 

(xxvii)(a)  Training  Provider  The 
Francis  L  Greenfield  Institute. 
Address:  Route  6344.  P.O.  Box  217. 

Sterling.  VA  22170,  Contact:  Bengamin 

Bostic,  Phone:  (703)  450-5950. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  10/10/88). 

(xxviii)(a)  Training  Provider 
Tidewater  Community  College. 
Address:  VA  Beach  Campus,  1700 

College  Cresent.  Virginia  Beach,  VA 

23456,  Contact:  Sam  Lamb,  Phone: 

(804)  427-7198.  / 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/21/89). 

(xxix)(a)  Training  Provider 
University  of  Virginia  National  Asbestos 
Council  Division  of  Continuing 
Education. 
Address:  106  Midmont  Lake, 

Charlottesville.  VA  22903.  Contact: 

Gregory  Pels.  Phone:  (804)  924-7114. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/7/88). 

(xxx)(a)  Training  Provider  Waco,  Inc. 
Address:  Highway  925.  N.  Waldorf.  MD 

20601.  Contact:  Wayne  Cooper,  Phone: 

(301)  843-2488. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/31/88). 
Contractor/Supervisor  (Certified  10/31/ 

88). 

(xxxi)(a)  Training  Provider  White 
Lung  Association. 
Address:  1114  Cathedral  St..  Baltimore, 

MD  21201.  Contact:  James  Fite,  Phone: 

(301)  289-3529. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(Certified  7/11/88). 


(17)(a)  State:  Washhigton. 

State  Agency:  Washington  Department 
of  Labor  and  Industries,  Division  of 
Industrial  Safety  and  Health,  Address: 
805  Opium  St..  SE,  Olympia,  WA 
98504,  Contact:  Steve  Cant.  Phone: 
(206)  753-6497. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (fiill  from  11/10/89). 

Contractor/Supervisor  (full  from  11/10/ 
89). 
(18)(a)  State:  Wisconsin. 

State  Agency:  Department  of  Health  & 
Social  Services,  Division  of  Health, 
Address:  1  West  WUson  St.,  P.O.  Box 
309.  Madison,  Wl  53701-0309.  Contact: 
Patricia  A.  Goodrich,  Phone:  (608)  266- 
3681. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (fiill  fit)m  11/10/89). 

Contractor/Supervisor  (full  from  11/10/ 
88). 

Inspector  (full  from  11/10/89). 

Inspector/Management  Planner  (full 
from  11/10/89). 

Project  Designer  (full  from  11/10/89). 

EPA-Approved  Training  Courses 
REGION  I-  Boston,  MA 

Regional  Asbestos  Coordinator  Joe 
DeCola,  EPA.  Region  L  Air  and 
Management  Division  (APT-2311),  JFK 
Federal  Building,  Boston,  MA  02203. 
(617)  565-3835,  (FTS)  835-3835. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  I  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Brooks  Safe 
&  Sound,  Inc. 
Address:  44  Codfish  Ln.,  Weston,  CT 

06883.  Contact:  Allan  Griffin.  Phone: 

(203)  226-6970. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  11/1/89). 

(2)(a)  Training  Provider  Con-Test. 
Inc. 
Address:  P.O.  Box  591,  East 

Longmeadow.  MA  01028,  Contact: 

Brenda  Bolduc.  Phone:  (413)  525-1198. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  Re&«sher  Course 

(fiill  fromlT/22/86). 
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Contractor/Supervisor  Ccontlngent  fhnn 

10/2/87). 
CoiTtTHct or/Supervisor  Refresher  Course 

(contingent  from  10/2/87)w 
Contntctos'/ Supervisor  Refresher  Course 

(full  from  12/21/88). 
Inspector/Management  PtawKr 

(a>B*ia8t>t  froBft  10/2/87), 
Inspector/Management  Planner 

Refteshet  Covrae  (coaliogeot  fron  10/ 

2/87). 
Inspectw/Managgpenl  Planaex 

Refresher  Course  (full  bom  2/1 /eg). 

(3)(a)  Training  Provider:  Ecosystems, 
Inc. 
Addsess:  266  Mian  SL,  Suite  IS, 

MedfieM,  MA  02052.  Contact;  Richard 

Doyle,  Phone:  (617)  239-8181. 

(b)  Approved  Course: 

Contractor /Supervisor  (contingent  from 
10/5/87). 

C4)(aJ  Training  Provider  Eaviromed 
Services.  Inc. 

Address:  25  Science  Park,  New  Haves, 

CT  06511.  Contact:  Lawrence  J. 

Cannon.  Phone:  (203)  786-5580. 

fbj  Approved  Courses: 
Abatement  Worker  (cootingent  from  7/ 

8/88). 
Abatement  Worker  Refresher  Cemrse 

(coRtingeRf  from  6/19/89). 
Contractor/Supervisor  (contingent  from 

2/29/a^ 
Cbolraclav/Sepermor  Refresher  Cowse 

(contingent  from  6/19/89). 
Inspcctor/MBUMgeiaeiifl  Hmnapr 

(coati«0C»l  from  l/3ft/88). 

(5Me>  nauimg  PtawideK 
En\  ii  !■  I  ■■iiiiil  TreHJi^  Senriee*. 
Addreu:  12  Webutt  Hi!}  Park.  P.a  Box 

806.  Wobum,  MA  ftUOl.  Ctatact: 

Kenneth  P.  Matfim,  HMOti  (ftl?)  306- 

0348. 

(b)  Approved  Course: 

AbatesKtit  Worker  (cankxagart  frcBi  4/ 
22/88). 
P^a}  Timining  Provider  HjrgKVrtks, 

Inc. 

Addresst  150'  Cffuseway  St..  Boston,  MA 

02114.  Contact:  John  W.  Cowd*ry, 

Phone:  (617)723-4664. 

(b  J  Approved  Coarse: 
Inspector  (contingent  from.  10/2/87). 

(7)(a)  Troialng  Provider.  Isiditstrial 
HealUh  &  Safety  Consultants,  Ibc 
Address:  915  Bridgqitort  Ave,  Sheltom, 

CT  064S4,  Contact:  Angela  D.  Ratb, 

Phone:  (203)  929-U31. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 

15/89). 
Abatement  Woiicer  Refi^shet  Course 

(contingent  from  tt\9f9Sl. 
Contractor /Supervisor  (contingenf  from 

5/12/89). 


Contractor/Supervisor  Refresher  Course 

(eontjngent  from  6/19/89). 
Inspector/Management  Planner 

(coctiBgent  from  11/1/89). 

(8](a)  Training  Provider  Institute  for 
Environmental  EducatioiL 
Address:  208  West  Cummingff  Park. 

Wobtn.  MA  01801.  Contact:  Lisa 

Stammer,  Phone:  (617)  S35-7370. 

(b)  Approved  Course*: 
Abatement  Worker  (cottingeixt  from  4/ 

28/8S^ 
Abatement  Worka  Refresher  Cows* 

ifriMfroM  11/3/88). 
Contractor/Supervisor  (full  fran  S/tt/ 

87). 
Contractor/Supervisor  Refrvsber  Course 

(fill!  from  11 /3/8&). 
Inspector/Management  Planner 

(contingent  from  10/2/87). 
Inspector/Management  Plaaaer 

Refresher  Course  (continent  from  10/ 

31/aBV 
Project  Designer  (contingent  from  2/28/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  8/8/89). 

(9Ua)  Treiaing  Provider  iBteraatioaal 
Association  of  Heat  &  Frost  lasolators  It 
Asbestos  Workers  Local  Uoion  No.  33. 
Addrcee:  15  South  Elm  St.  WallioflCoid, 

CT  06482.  Contact  Joseph  V.  Soli* 

Phone:  (203)  235-3547. 

(b)  Approved  Course: 
Contractor/Supervisoc  (contingent  from 

7/27/88). 

(KlXa)  Traauag  Promder  Moiav 
Labor  Group  on  Health,  Inc. 
AddreaK  PjO.  Box  V,  Aognsta.  UE 

04330,  Contact-  Diaae  Wttitc.  Pfaooe: 

|207)622-7a23. 

(b)  Approved  Cauraet: 
Abatement  Worker  (coitfingent  from  8/ 

11/87). 
Abalemenl  Worker  Refresher  Ca«na 

(contingent  from  10/17/88). 
Cmtrector/Suipcrviso:  (contingent  from 

S/lft/87K 
Contractor/SvparvisQr  Refresher  Course 

tfoll  from  3/26/86}. 

(ll)(a)  Training  Provider  Neir 
fii^gland  Laborers  Training  Trust  Ftond. 

Address:  Route  97  &  Murdock  Rd..  P.O. 
Box  77,  Pomfret  Center,  CT  06259, 
Contact  Gcnnaro  L  pore.  Phone:  (203) 

(b)  Approved  Coarse: 
Abatement  Worker  (contingent  from  5/ 

25/8ff). 

(12)(a)  Training  Provider  New 
England  Laborers  Training  Trust  Fund. 
Address:  37  East  St..  Hopkinton,  MA 

01748,  Contact  Jim  Merloni,  Jr.,  Phone: 

fm7J4i36-e3W. 

(b)  Approved  Coarses: 


Abatement  Worker  fconf!ngeof  from  TO/ 

5/87). 
Abatement  Worker  Refresher  Coarse 

(contingent  from  SfTOfSSl. 

Cl31ta)  Traiaiag  Provider.  Racfiatkon 
Safety  Associates,  fric 
Address:  P.O.  Box  107. 10  Pendleton  Dr., 

Hebron,  CT  06248,  Contact  Joseph  T. 

Althouse.  Phone:  (203)  228-0487. 

(b)  Approved  Covnea: 
Contractor/ Supervisor  (contiagRH  from 

5/16/889. 
Inspector/Menagemerrt  Planner 

(contingent  from  5/10/89). 

(14)(a>  Troirring  Pnwiderr  Tu&s 
Uaivernty  Asbestos  Information  Ceoler. 

Address:  474  Boston  Ave..  MedfonV  MA 

02155,  Contact:  Brettia  Cole.  Pt)onc: 

(617)361-3531. 

(b)  Approved  Courses 
Contractor /Supervisor  Qnterim  fiora  9/ 

1/85  to  5/31/871. 
Contractac/Supervisor  (fiill  from  6/l/ 

87). 
Inspector/Management  Planner  ffiiB 

ftrjm  ll/te/87). 

EPA'Approved  Thaning  Cowses 

REGION  n-  Edison,  Nf 

Regional  Asbe»to»  Coordinator 
Arnold  Frctbetger.  EPA.  Region  0. 
Woodbridge  Av&,  Baritan  Depot  Bldg. 
5,  (MS-500),  Edison,  N)  08837.  (201)  321- 
6671.  (FTS)  340-6671. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  lliis  approval  is  subject  to  the 
level  of  certification  tndrcated  after  tlie 
course  name.  Traming  PhrviderB  are 
listed  ia  alphabetica)  order  and  do  not 
reflect  a  pi  iuiiti/ation.  Approrars  for 
Region  II  training  coorses  and  contact 
points  for  each,  are  as  foRowa: 

(l)(a)  Training  Provider  AAC 
Contracting,  Inc. 

Addresr  243  Paaf  Rd.,  Rochester.  NY 

14624,  Contact:  Kevin  T.  Cannan. 

Phone:  C716I  328-70ia 

(b)  Approved  Course: 
Abateaent  Worker  (centtflgmt  fron  S/ 

8/89). 

(2)(a)  Thdaiag Provider.  ATC 
Esffiroaraealal,  Inc. 
Address:  104  East  2Sth  St.  New  Yoiic, 

NY  10010,  ConlBCl:  DevW  V. 

Chambers.  AcRW:  (23^  3B»«2n. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  llfTfB&i. 
Contractor/ Supervisor  (full  from  n/7/ 

88} 
frtspector/Management  Planner 

(contingent  from  6/5/8SJ. 
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Inspector/Management  Planner  (full 

from  3/6/89). 

(3)(a)  Training  Provider  Abatement 
Safety  Training  Institute. 
Address:  323  West  39th  St..  New  York, 

NY  10018.  Contact:  Jay  Sail,  Phone: 

(212)  629-8400. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

25/88). 
Contractor/Supervisor  (contingent  from 

10/25/88). 
Inspector/Management  Planner 

(contingent  from  3/9/88). 
Inspector/Management  Planner  (full 

from  3/21/88).     . 
Inspector/Management  Planner 

Refresher  Course  (contingent  bom  1/ 

11/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/30/89). 

(4)(a)  Training  Provider  Adelaide 
Environmental  Health  Associates. 
Address:  61  Front  St.,  Binghamton.  NY 

13905-4705,  Contact:  William  S. 

Carter,  Phone:  (807)  722-6839. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  11/ 

14/88). 

(5)(a)  Training  Provider  Albany 
Environmental  Technologies  (A.E. 
Technologies). 
Address:  P.O.  Box  1346.  Schenectady, 

NY  12301,  Contact:  Kevin  Pilgrim, 

Phone:  (518)  374-4801. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

8/89). 
Contractor/Supervisor  (contingent  from 

6/8/89). 

(6)(a)  Training  Provider  Albany- 
Schaharie-Schenectady  BOCES. 
Address:  47  Cornell  Rd..  Latham.  NY 

12110.  Contact:  Charlene  Vespi. 

Phone:  (518)  786-3211. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

20/89). 
Contractor/Supervisor  (contingent  from 

7/20/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 


(7)(a)  Training  Provider  Allegheny 
Council  on  Occupational  Health. 
Address:  100  East  Second  St..  Suite  3. 

Jamestown,  NY  14701.  Contact:  Linda 

Berlin,  Phone:  (716)  488-0720. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

26/89). 

(8)(a)  Training  Provider  Allwash  of 
Syracuse.  Inc. 
Address:  P.O.  Box  605.  Syracuse,  NY 

13201,  Contact:  Ronald  D.  Roy.  Phone: 

(315)  454-4476. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

16/87). 
Abatement  Worker  (full  from  12/7/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/15/88). 
Contractor/Supervisor  (contingent  from 

1/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/17/89). 

(9)(a)  Training  Provider  Alternative 
Ways.  Inc.  Educational  Services. 
Address:  Barclay  Pavilion  E.  Suite  222, 

Route  70.  Cherry  Hill.  NJ  08034. 

Contact:  Linda  A.  Pardi.  Phone:  (609) 

795-1991. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

11/88). 
Contractor/Supervisor  (contingent  from 

4/11/881. 
Inspector/Management  Planner 

(contingent  from  4/22/88). 
Inspector/Management  Planner  (fuU 

from  5/26/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 

(10)(a)  Training  Provider  Anderson 
International. 
Address:  RO  2.  North  Main  Street 

Extension.  Jamestown.  NY  14701, 

Contact  Sally  L  Gould,  Phone:  (716) 

664-4028. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

29/88). 
Contractor/ Supervisor  (contingent  from 

12/29/88). 

(ll)(a)  Training  Provider  Applied 
Respiratory  Technology. 
Address:  P.O.  Box  1132,  PeekskUl,  NY 

10566.  Contact:  Paul  M  Madigan. 

Phone:  (914)  431-6421. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  11/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/19/88). 
Contractor/Supervisor  (contingent  &t)m 

8/11/88). 
Contractor/Supervisor  (full  bom  11/28/ 

68). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/31/88). 

(12)(a)  Training  Provider  Asbestos 
Control  Management,  Inc. 

Address:  126  South  Third  St.  Olean.  NY 

14760.  Contact:  Clar  D.  Anderson. 

Phone:  (716)  372-6393. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  5/ 

5/89). 

(13)(a)  Training  Provider  Asbestos 
Training  Academy,  Inc. 


Address:  218  Cooper  Center. 

Pennsauken.  NJ  08109,  Contact: 

Maryann  Brady.  Phone:  (609)  488-920a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

15/88). 
Abatement  Worker  (full  from  11/7/88). 
Contractor/Supervisor  (contingent  from 

9/15/88). 
Contractor/Supervisor  (full  from  11/7/ 

88). 
Inspector  (contingent  from  4/27/89). 

(14)(a)  Training  Provider  Asteco,  Ina 
Address:  P.O.  Box  2204.  Niagara 

University,  Niagara,  NY  14109. 

Contact  John  Larson.  Phone:  (716) 

297-5992. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Abatement  Worker  (full  from  4/13/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/20/88). 

(15)(a)  Training  Provider  Astoria 
Industries,  Inc. 
Address:  538  Stewart  Ave..  Brooklyn, 

NY  11222.  Contact  Gary  DiPalo.  Jr., 

Wione:  (718)  387-0011. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/88). 
Abatement  Worker  (full  from  4/18/88). 
Contractor/Supervisor  (contingent  from 

9/20/89). 
Inspector  (contingent  from  1/18/89). 

(16)(a)  Training  Provider  BOCES- 
Schuyler.  Chemung,  Tioga  Counties. 
Address:  431  Philo  Road,  Elmira.  NY 

14903.  Contact:  L  Eugene  Ferro, 

Phone:  (607)  739-3581. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

1/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/1/89). 
Contractor/ Supervisor  (contingent  from 

6/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  6/ 

1/89). 

(17)(a)  Training  Provider  Board  of 
Cooperative  Education  Services  of 
Rensselaer  &  Green  Counties  New  York. 
Address:  1550  Schuurman  Road, 

Castleton,  NY  12033,  Contact  Paul 

Bowler.  Phone:  (518)  732-7266. 

(b)  Approved  Course: 
Inspector/Management  Plaimer 

(contingent  from  4/10/89). 

(18)(a)  Training  Provider  Board  of 
Cooperative  Educational  Services 
(BOCES)  No.  3. 
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Address:  507  Deer  Park  Rd..  Dix  Hills, 
NY  11746.  Contact  Giro  Aiello.  Phone: 
(516)  667-6000  X  300. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  2/ 

6/89). 
Contractor/Supervisor  (contingent  from 

2/6/89). 

(19)(a)  Training  Provider  Board  of 
Cooperative  Educational  Services  of 
Rensselear,  (Columbia)  ft  Green 
Counties  of  New  York. 
Address:  Brookview  Rd..  P.O.  Box  26. 

Brookview,  NY  12026.  Contact  Paul  D. 

Bowler,  Phone:  (518)  732-7266. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

10/89). 
Inspector/Management  Planner 

(contingent  from  4/10/89). 

(20)(a)  Training  Provider  Board  of 
Cooperative  Educational  Services- 
Suffolk  County  Boces  2.  Adult  Occup.  ft 
Continuing  ED. 

Address:  375  Locust  Ave..  Oakdale,  NY 

11769.  Contact:  Edward  J.  Milliken. 

Phone:  (516)  563-2954. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

27/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  &I16/B9]. 
Contractor/Supervisor  (contingent  from 

3/27/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/16/89). 

(21)(a)  Training  Provider  Branch 
Services,  Inc. 

Address:  1255  Lakeland  Ave.,  Bohemia, 
NY  11716.  Contact:  Luis  Sanders. 
Phone:  (516)  563-7300. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  6/ 

1/ 


(22)(a)  Training  Provider  BuHalo 
Laborers  Training  Fund. 
Address:  481  Franklin  St..  Buffalo.  NY 

14202.  Contact:  Victor  J.  Sansanese. 

Phone:  (716)  884-7157. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/8/89). 

(23)(a)  Training  Provider  Building 
Laborers  Local  Union  No.  17. 
Address:  P.O.  Box  252,  Vails  Gate.  NY 

12584.  Contact  Victor  P.  Mandia. 

Phone:  (914)  562-1121. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  bom  10/ 
,     31/88). 

[2A)[a)  Training  Provider 
Calibrations.  Ina 


Address:  802  Watervliet  -  Shaker  Rd., 

Latiiam,  NY  12110.  Contact:  James 

Percent  Phone:  (518)  318-1893. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

28/88). 
Abatement  Worker  (full  from  12/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/6/89). 
Contractor/Supervisor  (contingent  from 

9/28/88). 
Confractor/Supervisor  (full  from  12/5/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/6/89). 
Inspector/Management  Planner 

(contingent  from  9/28/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 


Project  Designer  (full  from  5/23/88). 
Project  Designer  Refresher  Course 

(contingent  from  3/6/89). 

(25)(a)  Training  Provider  Cayuga- 
Onondaga  BOCES. 
Address:  234  South  Street  Rd..  Auburn, 

NY  13021.  Contact  Peter  Pimie. 

Phone:  (315)  253-0361. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

17/88). 

(26)(a)  Training  Provider 
Comprehensive  Analytical  Group. 

Address: .  NY  13206,  Contact .  Phone: 

(315)  432-0855. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 


Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 
Contractor/ Supervisor  (contingent  from 

3/29/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/18/89). 
Inspector  (contingent  from  10/27/89). 

(27)(a)  Training  Provider  Ecology  ft 
Environment  Inc. 
Address:  Buffalo  Corporate  Center,  368 

Pleasantview  Dr.,  Lancaster,  NY 

14086.  Contact:  Thomas  G.  Siener, 

Phone:  (716)  684-8060. 

(b)  Approved  Course: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

7/89). 

(28)(a)  Training  Provider  Education  ft 
Training  Fund  Laborers'  Local  No.  91. 
Address:  2556  Seneca  Ave.,  Niagra  Falls. 

NY  14305,  Contact:  Joel  Cicero,  Phonfe: 

(716)  297-6001. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/27/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/20/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/22/88). 


(29)(a)  Training  Provider'EdwaTa  u. 
Watts  ft  Associates. 

Address:  1331  North  Forest  Rd..  Suite 

340.  Buffalo,  NY  14221,  Contact 

Edward  O.  Watts,  Phone:  (716)  688- 

4827. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/3/89). 
Confractor/Supervisor  (contingent  from 

7/12/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/3/89). 

(30)(a)  Training  Provider 
Environmental  Training.  In& 
Address:  661  Fulton  St..  Brooklyn,  NY 

11217,  Contact:  Nelson  Helu,  Phone: 

(718)  625-4300. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

25/88). 

(31)(a)  Training  Provider  General 
Bldg.  Laborer's  Local  Union  No.  66. 

Address:  288  Middle  Island  Rd^ 

Medford,  NY  11763,  Contact:  Michael 

Barbara,  Phone:  (516)  249-1110. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  8/10/89). 

(32)(a)  Training  Provider  Hazardous 
Waste  Management  Corp.  Training 
Center  of  Buffalo,  New  York. 
Address:  3816  Union  Rd.,  Buffalo,  NY 

14225-5301,  Contact:  Donald  Larder, 

Phone:  (716)  634-3000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/88). 
Contractor/ Supervisor  (contingent  from 

10/31/88). 

(33)(a)  Training  Provider  Hudson 
Asbestos  Training  Institute. 
Address:  609  Manhattan  Ave..  Brooklyn, 

NY  11222,  Contact:  Henry  Kawiorski. 

Phone:  (718)  383-2656. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

30/69). 
Abatement  Worker  (full  from  3/13/89). 
Contractor/Supervisor  (contingent  from 

1/30/89). 

(34)(a)  Training  Provider  Hunter 
College  Asbestos  Training  Center/ 
United  Brotherhood  of  Carpenters  ft 
Joiners  of  America. 
Address:  425  East  25th  St.  New  York. 

NY  10010,  Contact:  Jack  Caravanos. 

Phone:  (212)  481-7569. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/20/89). 
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Contractor/Supervisor  (full  from  7/1/ 

68). 
Contractor/Supervisor  Refresher  Course 

(coatingent  from  6/20/89). 

(35)(a)  Training  Provider:  Hygeia 
Research  &  Training. 
Address:  P.O.  Box  4506.  Utica.  NY  13501. 

Contact:  Richard  A.  Gigliotti,  Phone: 

(315)  732-8587. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

9/88). 
Abatement  Worker  (full  from  5/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/12/88). 
Contractor/Supervisor  (contingent  from 

1/26/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/20/88). 

(36)(a)  Training  Provider  Institute  of 
Asbestos  Awareness. 
Address:  2  Heitz  PI.,  Suite  1000. 

Hicksville.  NY  11801,  Contact:  Henry 

R.  Clegg.  Phone:  (516)  937-1600. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/24/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/8/89). 
Contractor/Supervisor  (full  from  10/24/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/8/89). 
Inspector/Management  Planner 

(contingent  from  9/28/88). 
Inspector/Management  Planner  (full 

from  3/2/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

8/89). 
Project  Designer  (contingent  from  9/28/ 

89). 

(37)(a)  Training  Provider  Institute  of 
Asbestos  Technology  Corp. 
Address:  5900  Butternut  Dr..  East 

Sjxacuse,  NY  13057.  Contact:  Doreen 

E  Bianchi.  Phone:  (315)  437-1307. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 

18/88). 
Abatement  Worker  (full  from  6/27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/20/88). 
Contractor/Supervisor  (contingent  from 

4/7/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/8/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

27/89). 

(38)(a)  Training  Provider  Kaselaan  ft 
D'Angelo  Associates,  Inc. 
Address:  220  Fifth  Ave.,  New  York,  NY 

10001,  Contact:  Lance  Fredericks, 
.    Phone:  (212)  218-6340. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 
15/89). 


Contractor/Supervisor  (contingent  from 

3/27/89). 
Inspector/Management  Planner 

(contingent  from  2/12/88). 
Inspector/Management  Planner  (full 

from  3/7/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/27/89). 

(39](a)  Training  Provider  Korean 
Asbestos  Training  Center. 
Address:  46-12  Queens  Blvd.  Long  Island 

City,  NY  11104,  Contact:  Tchang  S. 

Bahrk.  Phone:  (718)  361-6464. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

11/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/22/89). 
Contractor/Supervisor  (contingent  from 

5/11/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  frt>m  5/22/89). 

(40)(a)  Training  Provider  Laborers 
Local  Union  No.  214  of  Oswego  New 
York  &  Vicinity  Training  ft  Education 
Fund. 
Address:  23  Mitchell  St..  Oswego,  NY 

13126,  Contact:  John  T.  Shannon. 

Phone:  (315)  343-8553. 

(b)  Approved  Courses: 
Abatement  Woiicer  (contingent  frt)m  9/ 

1/88). 
Abatement  Worker  (hill  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/15/89). 
Contractor/Supervisor  (contingent  from 

8/22/89). 

(41](a)  Training  Provider  Lozier 
Architects/Engineers. 
Address:  600  Perinton  Hills.  Fairport,  NY 

14450,  Contact:  Dyke  Coyne,  Phone: 

(716)  223-7610. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

12/89). 
Abatement  Worker  Refresher  Course 

(contingent  frtim  7/12/89). 

(42)(a)  Training  Provider  McDonnell- 
Gamble  Environmental  Services,  Inc. 
Address:  444  Park  Ave.  S,  5th  Fl..  Suite 

503,  New  York,  NY  10016,  Contact: 

Yelena  Goodman.  Phone:  (212)  545- 

1122. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

15/88). 
Abatement  Worker  (full  from  12/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/25/89). 
Contractor/Supervisor  (contingent  from 

10/18/88). 
Contractor/Supervisor  (full  from  12/5/ 

88). 

(43)(a)  Training  Provider  Mid- 
Atlantic  Asbestos  Training  Center 


UMDM)  Robert  Wood  Johnson  Medical 

School. 

Address:  675  Hoes  Ln.,  Piscataway,  N] 

08854-5635,  Contact:  Lee  Laustsen. 

Phone:  (201)  463-4500. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/28/86). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/17/89). 
Contractor/Supervisor  (full  &t>m  7/28/ 

86). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/17/89). 
Inspector/Management  Planner  (full 

from  11/16/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  11/18/88). 
Project  Designer  Refi-esher  Course 

(contingent  from  10/17/89). 

(44)(a)  Training  Provider  Monroe 
Community  College  of  Rochester,  New 
York. 
Address:  P.O.  Box  9720.  Rochester.  NY 

14623-0720.  Contact:  Dusty  Swanger. 

Phone:  (716)  272-9839. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Abatement  Worker  (full  from  4/26/89). 

(45)(a)  Training  Provider  NaMonai 
Asbestos  Training  Institute  (NATI). 
Address:  1776  Bloomsbury  Ave..  Ocean, 

NJ  07712.  Contact:  Doris  L  Adler. 

Phone:  (201)  918-Oeia 

[h)  Approved  Courses: 
Abatement  Worker  Refresher  Course  • 

(contingent  from  10/20/80). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/20/89). 
Inspector/Management  Manner 

(contingent  from  6/13/88). 
Inspector/Management  iHanner  (full 

from  4/17/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  frt>m  5/ 

25/89). 
Proiect  Designer  (contingent  from  11/3/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  10/20/89). 

(46)(a)  Training  Provider  National 
Institute  on  Abatement  Science  ft 
Technology  (NIAST). 
Address:  114  West  State  St..  P.O.  Box  ] 

1780,  Trenton.  N)  08807-1780.  Contact      / 

Glenn  W.  Phillips.  Phone:  (800)  422- 

2890. 

(b)  Approved  Courses: 
Inspector  (contingent  from  3/8/88). 
Inspector  (full  frt>m  4/11/88). 

(47)(a)  Training  Provider  New  York 
University  School  of  Continuing 
Education  Real  Estate  Institute,  The 
Midtown  Center. 


Address:  11  West  42nd  St,  New  York, 

NY  10036.  Contact:  Charles  Schwartz, 

Phone:  (212)  790-1344. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/8/89). 
Contractor/Supervisor  (contingent  from 

5/18/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/8/89). 
Inspector/Management  Planner 

(contingent  from  5/18/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  6/ 

8/89). 
Project  Designer  (contingent  from  5/18/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  6/8/89). 

(48)(a)  Training  Provider  Niagara 
County  Community  College. 

Address:  160  Washburn  St.,  Lockport. 

NY  14094.  Contact:  Eugene  Ziiuii. 

Phone:  (716)  731-3271. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

5/88). 
Abatement  Worker  (full  from  1/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/23/89). 
Contractor/Supervisor  (contingent  from 

1/5/88). 
Contractor/Supervisor  (full  from  2/19/ 

88). 
Contractor /Supervisor  Refresher  Course 

(contingent  from  2/8/89). 
Inspector/Management  Planner 

(contingent  from  5/18/88). 
Inspector/Management  Planner  (full 

from  12/5/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  &t)m  3/ 

6/89). 
^^ — -i^Si^sYTraining  Provider 

Northeastlen  Analytical  Corporation. 
Address:  4  Stow  Rd..  Marlton,  N]  08053, 

Contact:  Robert  Howlitt  Phone:  (609) 
--  .   985-8000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  &x)m  8/ 

17/89). 
Contractor/Supervisor  (contingent  bom 

8/17/89). 

(50)(a)  Training  Provider  O'Brien  ft 
Gere  Engineers,  Inc. 
Address:  Box  4873. 1304  Buckley  Rd., 

Syracuse.  NY  13221.  Contact  Edwin 

C  Tifft.  Jr..  Phone:  (315)  451-4700. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  trom  1/ 

19/89). 
Abatement  Worker  (full  from  4/10/89). 
Contractor/Supervisor  (contingent  from 

1/19/89). 


Contractor/Supervisor  (full  fi^m  4/10/ 

89). 
Inspector/Management  Planner  (full 

frt>m  10/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

24/89). 

(51)(a)  Training  Provider  Orange/ 
Ulster  BOCES  Risk  Management  Dept 
Address:  RD  2  Gibson  Rd.,  Goshen.  NY 

10924.  Contact:  Arthur  J.  Lange.  Phone: 

(914)  294-5431. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 

(52)(a)  Training  Provider  P.A. 
Environmental  Corp. 
Address:  4240-24F  Hutchinson  River 

Pkwy.  E.  Bronx,  NY  10475.  Contact 

Pichai  Arjarasupun,  Phone:  (212)  379- 

6716. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

31/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/31/89). 
Contractor/Supervisor  (contingent  from 

5/31/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/31/89). 

(53)(a)  Training  Provider  Paradigm 
Environmental  Services.  Inc. 
Address:  961  Lyell  Ave.,  Building  2. 

Suite  8,  Rochester,  NY  14606,  Contact: 

Mareia  R.  Cummings.  Phone:  (716)  647- 

2530. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

19/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/3/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/6/89). 

(54)(a)  Training  Provider  Peurto  Rico 
Environmental  Consultants  and  Training 
Center.  Inc. 
Address:  Cond.  Banco  Cooperative 

Plaza  Office.  302-B.  Hato  Rey.  PR 

00917.  Contact:  Roberto  Berber, 

Phone:  (809)  250-6052. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

1/89). 
Contractor/ Supervisor  (contingent  from 

11/1/89). 
Inspector/Management  Planner 

(contingent  ftt)m  11/1/89). 

(55)(a)  Training  Provider  Princeton 
Testing  Laboratory,  Inc. 
Address:  3490  US  Route  1,  Princeton 

Service  Center,  Princeton,  NJ  08543, 

Contact:  Anne  Coogan,  Phone:  (609) 

452-905a 


(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  3/21/88). 

(56)(a)  Training  Provider  R.  J. 
Fletcher,  Ina 
Address:  P.O.  Box  5021.  Utica.  NY  13505, 

Contact:  Robert  J.  Fletcher,  Phone: 

(315)  724-0141. 

(b)  Approved  Courses: 
Abatement  Worker  Refresher  Course 

(contingent  from  2/24/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

24/89).  ' 

(57)(a)  Training  Provider  SUNY 
College  of  Technology  at  Farmingdale. 
Address:  Biology  Department,  Nathan 

Hale  Hall.  Farmingdale.  NY  11735, 

Contact:  Charles  Erlanger,  Phone: 

(516)  420-2000. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/24/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

24/89). 

(58)(a)  Training  Provider  Safe  Air 
Environmental  Group,  Inc. 
Address:  P.O.  Box  457.  Depew,  NY 

14043,  Contact:  Reza  Farrokh,  I%one: 

(800)  634-7234. 

(b)  Approved  Courses: 
Abatement  Woricer  (contingent  from  3/ 

8/88). 
Abatement  Worker  (full  from  4/4/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 
Contractor/Supervisor  (contingent  from 

3/8/88). 
Confractor/Supervisor  (full  from  4/4/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/2/89). 

(59)(a)  Training  Provider  Schuyler- 
Chemung-Tioga  Board  of  Cooperative 
Educational  Services. 
Address:  431  Philo  Rd..  Elmira.  NY 

14903.  Contact:  L  Eugene  Ferro. 

Phone:  (607)  739-3581. 

(b)  Approved  Course: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

11/89). 

(60)(a)  Training  Provider  State 
University  of  New  York  at  Buffalo. 
Address:  127  Farber  Hall,  University  of 

New  York,  Buffalo,  NY  14214.  Contact: 

Paul  J.  Kostyniak,  Phone:  (716)  831- 

2125. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/2/89). 
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Contractor/Supervisor  (contingent  from 

10/13/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  horn  2/2/89). 
Inspector/Management  Planner 

(contingent  from  1/25/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

2/89). 

(61)(a)  Training  Provider  State  of 
New  Jersey  Dept.  of  Health. 
Address:  CN  360.  Trenton.  N]  08825, 

Contact:  James  A.  Brownlee,  Phone: 

(809)  984-2193. 

(b)  Approved  Course: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

28/89). 

(62)(a)  Training  Provider:  Testwell 
Craig  Laboratories  of  Albany,  Inc. 

Address:  518  Clinton  Ave.,  Albany,  NY 

12206,  Contact:  George  W.  Stowell, 

Phone:  (518)  43&4114. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

21/88). 
Abatement  Worker  (full  from  1/24/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/17/89). 
Contractor/Supervisor  (contingent  from 

6/20/89). 

(63)(a)  rra/n//7^/>roW£/erTri-Citie8 
Laborers  Training  Program. 
Address:  5  Lombard  St..  Schenectady, 

NY  12304.  Contact:  Joseph  A. 

Zappone,  Phone:  (518)  370-3463. 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  3/21/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/26/88). 
Abatement  Worker  Refresher  Course 

(full  from  2/2/89). 

(64)(a)  Training  Provider  Union 
Occupational  Health  Center. 
Address:  450  Grider  St..  Buffalo.  NY 

14215.  Contact:  Garath  L  Tubbs, 

Phone:  (716)  894-9366. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/88). 
Contractor/Supervisor  (contingent  from 

10/10/89). 

(65)(a)  Training  Provider  Utilicom 
Corp. 

Address:  7  Tobey  Village  Office  Park. 

Pittsford.  NY  14534.  Contact:  Dennis  J. 

Money,  Phone:  (716)  381-8710. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

20/88). 
Abatement  Worker  (full  from  10/31/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/21/89). 

(66)(a)  Training  Provider  Warren 
Mae  Associates. 


Address:  RD  3.  Box  390.  Endicott,  NY 
13760,  Contact:  Janine  C.  Rogelstad. 
Phone:  (607)  754-8386. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  1/4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 

(67)(a)  Training  Provider  Western 
New  York  Council  on  Occupational 
Safety  &  Health  (WNYCOSH). 
Address:  450  Grider  St..  Buffalo,  NY 

14215,  Contact:  Jeanne  Reilly.  Hione: 

(716)  897-2110. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

28/87). 
Abatement  Worker  (full  from  1/24/88). 

(68)(a)  Training  Provider  White  Lung 
Association  -  NY. 
Address:  12  Warren  St.,  4th  Fl.,  New 

York.  NY  10007.  Contact:  Daniel 

Manasia.  Phone:  (212)  619-2270. 

(b)  Approved  Course: 
Inspector  (contingent  from  2/23/89). 

(69)(a)  Training  Provider:  White  Lung 
Association  of  New  Jersey. 
Address:  901  Broad  St.,  Newark,  N) 

07102.  Contact:  Mylers  O'Malley, 

Phone:  (201)  824-2623. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

19/89). 
Contractor/Supervisor  (contingent  from 

6/19/891. 
Inspector/Management  Planner 

(contingent  from  9/19/89). 

(70)(a)  Training  Provider  Zola 
Sookias  Associates  Environmental 
Consultants. 
Address:  545  Eighth  Ave.,  Suite  401, 

New  York,  NY  lOOia  Contact  Zola 

Sookias.  Phone:  (212)  330-0914. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 


Contractor/Supervisor  (contingent  from 
10/6/89). 

EPA-Approved  Training  Courses 
REGION  III  -  Philadelphia,  PA 

Regional  Asbestos  Coordinator 
Carole  Dougherty,  EPA.  Region  III 
(3HW-42).  841  Chestnut  Bldg.. 
Philadelphia,  PA  19107.  (215)597-316a 
(FTS)  597-3160. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 


Region  III  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  A  &  S 
Training  School.  Inc. 
Address:  99  South  Cameron  St., 

Harrisburg,  PA  17101,  Contact:  Anna 

Marie  Sossong,  Phone:  (717)  257-1360. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5120/85). 
Contractor/Supervisor  (full  from  5/20/ 

85). 

(2)(a)  Training  Provider  Aerosol 
Monitoring  &  Analysis,  Inc. 
Address:  1341  Ashton  Rd..  Suite  A, 

Hanover,  MD  21076,  Contact  D.R. 

Twilley.  Phone:  (301)  684-3327. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/ 27 /B7). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Abatement  Worker  Refresher  Course 

(full  from  9/1/89). 
Contractor/Supervisor  (full  from  11/27/ 

87), 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  9/1/89). 
Inspector/Management  Planner 

(contingent  from  3/1/88). 
Inspector/Management  Planner  (full 

ftt)m  3/31/88). 

(3)(a)  Training  Provider  Alcam,  Inc. 
Address:  113  Poplar  St..  Box  213. 

Ambler.  PA  19002.  Contact  Albert 

Cambum.  Phone:  (215)  367-2791. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

26/89). 
Contractor/Supervisor  (contingent  from 

1/26/89). 

(4)(a)  Training  Provider  Alice 
Hamilton  Center  for  Occupational 
Health  Center. 

Address:  410  7th  St..  SE.  2nd  Fl.. 

Washington.  DC  20003.  Contact  Brian 

Christopher.  Phone:  (202)  543-0005. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

12/87). 
Abatement  Worker  (full  from  1/16/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (full  from  1/16/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

(contingent  from  3/9/88). 
Inspector/Management  Planner  (full 

from  6/20/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 
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(5)(b)  TYainJng  Provider  American 
Asbestos  Training  Institute.  Inc. 
Address:  2133  Ardi  St.,  Flilladelphia.  PA 

19103.  Contact  Unda  McNeil.  Photte: 

(215)  988-9710. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 

16/89). 
Contractor/Supervisor  (contingent  from 

5/16/89). 

(6)(a)  Training  Provider  American 
MooitcHing  &  Engineering  Services,  Inc. 
Address:  200  High  Tower  Boulevard, 

Suite  205.  Pittsburgh,  PA  15205, 

Contact:  David  J.  Drummond,  Phone: 

(412)  788-8300. 

(b)  Approved  Course: 
Inspector /Management  Planner 

(contingent  from  7/21/89). 

(7) (a)  Training  Provider  Apex 
Environmental,  Inc. 
Address:  7652  Standish  PI,  Rockville. 

MD  20855,  Contact  Dorothy  Washlick. 

Phone:  (301)  217-920a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/89). 
Contractor/Supervisor  (contingent  from 

7/27/89). 

(8)(a)  Training  Provider  Asbestos 
Abatement  Council.  AWCI. 
Address:  1600  Cameron  St.  Alexandria. 

VA  22314-2705,  Contact  Gene  Fisher, 

Phone:  (703)  684-2924. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/17/87). 
Contractor/Supervisor  (full  from  6/17/ 

87). 

(9)(a)  Training  Provider  Asbestos 
Analytical  Association,  Inc. 
Address:  3208-B  George  Washington 

Hwy..  Portsmouth.  VA  23704.  Contact 

Carol  A.  Holden,  Phone:  (804)  397- 

0695. 

(b)  Approved  Courses: 
Abatem^it  Worker  (contingent  from  10/ 

7/88). 
Contractor/Supervisor  (contingent  from 

10/7/86). 

(10)(a)  Training  Provider  Asbestos 
Environmental  Services  of  Maryland, 
Inc. 
Address:  P.O.  Box  28,  Timonium,  MD 

21093,  Contact:  David  George,  Phone: 

(301)  584-149a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 


Contractor/Supervisor  (contingent  from 

4/6/89). 

(ll)(a)  Training  Provider  Ashesios 
Workers  Local  Union  No.  24. 
Address:  6713  Anunendale  Rd.^ 

Beltsville,  MD  20705.  Contact:  Thomas 

Haun,  Phone:  (301)  937-7636. 


(b)  Approved  Courses: 
Abatement  Wcwker  (contingent  from  9/ 

15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/88). 
Contractor/Supervisor  (contingent  from 

12/1/88). 
Contractor /Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(12)(a)  Training  Provider  Biospherics, 
Inc. 
Address:  12051  Indian  Creek  Ct, 

Beltsville.  MD  20705,  Contact:  Marian 

Meiselman.  Phone:  (301)  369-390a 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/1/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/12/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/31/88). 
Contractor/ Supervisor  (full  from  10/1/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/12/88). 
Contractor/ Supervisor  Refiresher  Course 

(full  from  10/31/88). 
Inspector/K^anagement  Planner 

(contingent  from  5/20/88). 
Inspector/Management  Planner  (full 

from  8/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/20/89). 

(13)(a)  Training  Provider  Briggs 
Associates.  Inc.  Maryland. 
Address:  8300  Guilford  Rd..  Suite  E. 

Columbia.  MD  21046,  Contact ).  Ross 

Voorhees.  Phone:  (301)  381-4434. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  1/ 

30/89). 

(14)(8)  Training  Provider:  Bniios 
Scientific.  Inc. 
Address:  505  Drury  Ln..  Baltimore,  MD 

21229,  Contact:  Robert  Olcerst.  Phone; 

(301)  566-0859. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/21/88). 
Con  tractor/ Supervisor  (contingent  from 

9/29/88). 

(15)(a)  Training  Provider  Camtech. 
Inc. 
Address:  4550  McKnight  Rd..  Suite  202. 

Pittsburgh.  PA  15237.  Contact:  Leslie 

Connors.  Phone:  (412)  931-1210. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  10/13/89). 

(ie](a)  Training  Provider  Carpenters 
Joint  Apprenticeship  Committee  of 
Western  Pennsylvania. 
Address:  495  Mansfield  Ave..  Pittsburgh. 

PA  15205,  Contact:  William  Shehab. 

Phone:  (412)  922-6200. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  (full  from  10/6/89). 

(17Xa)  Training  Provider  Center  for 
Environmental  &  Occnpatiooal  Training. 
Inc. 
Address:  814  East  Pittsburgh  Plaza, 

Pittsbui^.  PA  15112.  Contact  David 

Ginsburg,  Phone:  (412)  823-1002. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

15/88). 
Abatement  Worker  (full  from  12/8/88). 
Abatement  Worker  Refresher  Coarse 

(full  from  1/19/89). 
Contractor/Supervisor  (contingent  from 

9/15/88). 
Contractor/Supervisor  (full  from  12/8/ 

88). 
Contractor/Supervisor  Refresher  Coarse 

(full  from  1/19/89). 
Inspector/Management  Planner 

(contingent  from  3/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

1/ae). 

Project  Designer  (contingent  from  6/29/ 

89). 

(18)(a)  Training  Provider  Center  for 
Hazardous  Materials  Research. 
Address:  University  of  Pittsburgh 

Applied,  Research  Center,  320 

William  Pitt  Way.  Pittsburgh,  PA 

15238.  Contact  Steven  T.  Ostheim. 

Phone:  (412)  826-532a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

28/88). 
Contractor/Supervisor  (contingent  from 

11/28/88). 

(19)(a)  Training  Provider  Charles 
County  Community  College. 
Address:  Mitchell  Rd.,  Box  910.  LaPlala, 

MD  20646-0910,  Contact  Jake  Bair. 

Phone:  (301)  934-2251. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

26/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

1/26/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 

(20)(a)  Training  Provider 
Commonwealth  of  Pennsylvania  DepL 
of  Public  Welfare. 
Address:  P.O.  Box  2675.  Harrisburg,  PA 

17120-0012,  Contact  Gerald  A. 

Donatucci,  Phone:  (717)  783-9543. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

3/88). 
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Abatement  Worker  (full  from  11/15/88). 

(21)(a)  Training  Provider  Delaware 
Technical  &  Community  College  Terry 
Campus. 
Address:  1798  North  DuPont  Pkwy..  P.O. 

Box  897.  Dover,  DE  19903,  Contact: 

David  Stanley,  Phone:  (302)  736-5428. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

20/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/1/88). 
Contractor/Supervisor  (contingent  from 

4/20/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/1/88). 

(22)(a)  Training  Provider  DepL  of  the 
Environment.  State  of  Maryland. 
Address:  2500  Broening  Hwy..  Baltimore, 

MD  21224,  Contact:  Barbara  Conrad, 

Phone:  (301)  631-3847. 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent  from  4/14/89). 

(23)(a)  Training  Provider  District 
Council  of  Eastern  Pennsylvania. 
Address:  2163  Berry  Hill  St..  Harrisburg. 

PA  17104.  Contact:  Gerald  D. 

Temarantz.  Phone:  (717)  564-2707. 

(b)  Approved  Course: 
Abatement  Worker  Refresher  Course 

(contingent  from  8/17/89). 

(24){a)  Training  Provider  Drexel 
University.  Office  of  Continuing 
Professional  Education. 
Address:  32nd  &  Chestnut  Sts^ 

Philadelphia.  PA  19104.  Contact: 

Robert  Ross.  Phone:  (215)  895-2156. 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  9/1/86 

toll/11/87). 
Abatement  Worker  (full  from  11/12/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (interim  from  9/ 

1/86  to  11/11/87). 
Contractor/ Supervisor  (full  from  11/12/ 

87). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

(contingent  from  3/8/88). 
Inspector/Management  Planner  (full 

from  3/14/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 

(25)(a)  Training  Provider  Dynamac 
Corp. 

Address:  11140  Rockville  Pike, 
Rockville.  MD  20852,  Contact:  Richard 
A.  De  Blasio.  Phone:  (301)  468-250a 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 


Contractor/Supervisor  (contingent  from 

3/2/89). 
Inspector/Management  Planner 

(contingent  from  9/1/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  6/ 

26/89). 

(26)(a)  Training  Provider  E.I.  Dupont 
De  Nemours  4  Co.  Spruance  Plant. 

Address:  P.O.  Box  27001.  Richmond.  VA 
23261,  Contact:  Clarence  P.  Mihal,  Jr., 
Phone:  (804)  743-2948. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  11/ 
14/88). 

(27)(a)  Training  Provider  Eagle 
Industrial  Hygiene  Association,  Inc. 
Address:  405  Masons  Mill  Rd.. 

Huntingdon  Valley,  PA  19006, 

Contact:  Stephen  R.  Bell,  Phone:  (215) 

657-2261. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

6/89). 
Abatement  Worker  (full  from  7/14/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/30/89). 
Contractor/Supervisor  (contingent  from 

4/6/89). 
Contractor/Supervisor  (full  from  7/14/ 

89). 
Inspector/Management  Planner 

(contingent  from  5/16/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

20/89). 

(28)(a)  Training  Provider  Eastern 
Environmental  Services  of  the 
Northeast,  Inc. 

Address:  RD  1,  Route  309  North,  P.O. 

Box  B,  Drums.  PA  18222.  Contact: 

Kenneth  Skuba,  Phone:  (717)  788-4155. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  9/8/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (contingent  from 

8/11/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 

(29)(a)  Training  Provider 
Environmental  Education  Associates. 
Address:  28  West  Main  St.,  Plymouth. 

PA  18651.  Contact:  Harry  H.  West, 

Phone:  (717)  779-4242. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 

17/89). 
Contractor/Supervisor  (contingent  from 

5/17/89). 
Inspector  (contingent  frt>m  5/17/89). 

(30)(a)  Training  Provider 
Environmental  Training  &  Consultants, 
Inc. 


Address:  2  Bala  Plaza,  Suite  300,  Bala 
Cynwyd,  PA  19004,  Contact:  Linda  L 
Kershaw,  Phone:  (215)  667-4685. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 


Contractor/Supervisor  (contingent  from 

4/6/89). 
Inspector/Management  Planner 

(contingent  from  4/6/89). 

(31)(a)  Training  Provider 
Environmental  Training,  Inc. 
Address:  10  Industrial  Hwy.,  Building  N, 

Tinicum  Industrial  Park,  Philadelphia, 

PA  19113,  Contact:  Gary  D.  Hyme, 

Phone:  (215)  521-5469. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/29/89). 
Contractor/Supervisor  (contingent  from 

371/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/29/89). 

(32)(a)  Training  Provider  Facilities 
Management  Consultants,  Ina 

Address:  P.O.  Box  309,  Cecil,  PA  15321, 

Contact  Edward  Monaco,  Phone: 

(412)  745-1770. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  (full  from  10/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/21  /89). 
Contractor/Supervisor  (full  from  10/18/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/21/89). 

(33)(a)  Training  Provider  GA 
Environmental  Services,  Inc. 

Address:  Pier  5  Penn's  Landing, 

Philadelphia,  PA  19106.  Contact: 

Frank  E.  Cona,  Phone:  (215)  351-4045. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

17/89). 
Contractor/Supervisor  (contingent  from 

8/17/89). 
Inspector/Management  Plaimer 

(contingent  from  11/7/89). 
Project  Designer  (contingent  from  8/17/ 

89). 

(34)(a)  Training  Provider  GST  Co. 
Address:  Freedom  Professional  Bldg., 
1341  Old  Freedom  Rd.,  Suite  3B.  Mars, 
PA  16046,  Contact:  Norma  Stanford, 
Phone:  (412)  772-7488. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

14/88). 
Abatement  Worker  (full  from  12/5/88). 
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Abatement  Worker  Refresher  Course 

(contingent  from  1/30/89). 
Contractor/ Supervisor  (contingent  from 

11/14/881. 
Contractor/Supervisor  (full  from  12/5/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/30/89). 
Inspector/Management  Planner 

(contingent  from  12/29/88). 

(35Ka)  Training  Provider  Galson 
Technical  Services,  Inc. 
Address:  5170  Campus  Dr.,  Suite  200, 

Plymouth  Meeting.  PA  19462,  Contact: 

Ernest  L  Sweet,  Phone:  (215)  432-0S06. 

(b)  Approved  Course: 
Inspector/Managem^it  Planner 

(contingent  from  8/17/88). 

(36)(a)  Training  Provider.  General 
Physics  Corp. 
Address:  6700  Alexander  BeH  Dr., 

Columbia,  MD  21046,  Contact: 

Andrew  K.  Marsh,  Phone:  (301)  290- 

230a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractw/Supervisor  (contingent  bom 

4/6/80). 
-    (37)(a]  Training  Provider  Genty 
Anodatea. 
Address:  6060  Woodland  Ave., 

Philadelphia,  PA  19143,  Contact: 

Frank  Genty.  Wione:  (215)  727-4420. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  9/ 
14/88). 

(38Ka)  Training  Provider  Gerald  T. 
Fent(m,Iiic 

Address:  3152  Bladensburg  Rd., 
Washington.  DC  20018,  Contact:  James 
R.  Foster.  Phone:  (202)  260-2112. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor /Supervisar  (contingent  frtMn 

12/15/88). 

(39)(a)  Training  ftwWcter  Harard 
Abatement  Training  Center. 
Address:  101  East  Lancaster  Ave., 

Wayne.  PA  19087,  Contact:  Robert 

Mautner.  Phone:  (215)  971-0890. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  4/12/88). 

(40)(a)  Training  Provider  Heat  A  Frost 
Insulators  &  Asbestos  Workers  Local 
Union  Na  2. 
Address:  148  East  Mall  Plaza.  Camegje, 

PA  15106,  Contact  Terry  Larldn. 

Phone:  (412)  278-3711. 

(b)  Approved  Courses: 
Abatemetit  Woilcer  (contingent  from  9/ 
28/88). 


Abatement  Worker  (full  from  10/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/28/88). 
Abatement  Woiiier  Refresher  Coorse 

(full  from  12/8/88). 
Contractor/Supervisor  (contingent  from 

9/26/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/28/88). 

(41  Ka)  Traiaing  Provider.  HaaX.  ft  Frost 
Insulators  ft  Asbestos  Woriiers  Local 
Union  No.  23. 
Address:  42  Lynwood  Dr..  Rd.  4. 

Allentown,  PA  18103,  Contact:  Jos 

Wocek,  Phone:  {7X7)  564-7563. 

(b)  Approved  Course: 
Abatement  Woticer  (contingent  from  10/ 

20/88). 

(42)(8)  Training  Provider  Ind  Tra.  Co. 
Ltd.  Address:  18  South  22nd  St, 
Richmond.  VA  23223-7024.  Contact 
Vera  Barley.  Phone:  (804)  648-7836.  (b) 
Approved  Courses:  Abatement  Worker 
(full  from  9/15/87).  Abatement  Woiier 
Refresher  Course  (contingent  from  8/12/ 
88).  Contractor/Supervisor  (full  from  9/ 
15/87).  Inspector /Management  Planner 
(full  from  9/16/88).  Inspector/ 
Management  Planner  Refresher  Course 
(full  from  3/1/M). 

(43)(a)  TYaining  Provider 
International  Association  of  Heat  & 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  Na  38. 
Address:  315  -  317  North  WMhigton  St. 

Wilkes^arre.  PA  18703.  Contact 

Robert  Hughes.  Phone:  (717)  829-0634. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

2/80). 

(44](a)  Training  Provider  JMR 
Associates. 
Address:  P.O.  Box  9895,  Philadelphia. 

PA  19140,  Contact  Joseph  Faulk  III. 

Phone:  (215)  227-3035. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

24/88). 
Contractor/Supervisor  (contingent  from 

8/24/89). 

(45)(a]  Training  Provider  Jenkins 
Professionals,  Inc. 
Address:  5022  Cami^U  BlvcL,  Suite  F. 

Baltimore,  MD  21236,  Contact  Lany 

Jenkins.  Phone:  (301)  529-3553. 

(b)  Approved  Courses: 
Abatement  Worker  (contiogent  from  2/ 

10/88). 
Abatement  Worker  Refrosher  Course 

(contingent  from  3/2J&B). 
Contractor/Supervisor  (contingent  from 

2/10/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/2/89). 
Inspector/Management  Planner 

(contingent  from  11/1/89). 


(46Ka)  Training  Provider  Laborer's 
District  Council  of  Eastern 
Pennsylvania. 

Address:  2163  Berryhill  St..  Harrisburg, 

PA  17101  Contact  Gerald  D. 

Temarantz,  Phone:  (717)  564-2707. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

17/88). 
Abatement  Worker  (full  from  1/30/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/17/80). 

(47)(a)  Training  Provider  Laborers 
District  Council  Training  Fund  of 
Baltimore  A  Vicinity. 
Address:  7400  Buttercup  Rd..  Sykesvflle, 

MD  21784,  Contact  Robert  Williams, 

Phone:  (301)  549-1800. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

10/89). 

(48)(a)  Training  Provider  Laborers 
District  Council  of  Western 
Pennsylvania. 
Address:  1101  Fifth  Ave.,  Pittsbui:^  PA 

15219.  Contact:  Robert  F.  Ferrari. 

Phone:  (412)  391-8533. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  fron  8/ 

17/88). 
Abatement  Wotker  (fall  from  10/31/88). 
AiMtement  Wocker  Refresher  Coarse 

(contingent  from  3/2/89). 
Contractor/Supervisor  (cootiogeat  from 

6/17/88). 
Contractor/Supervisor  (fall  from  10/31/ 

88}. 
Contractor/Supervisor  Refresher  Coarse 

(contingent  bam  8/17/89). 

(40)(a)  Trainirtg  Provider  Laborers 
District  Council,  Education  Training 
Fund  of  Philadelphia  ft  Vidmty. 
Address:  500  Lancaster  Ave..  Exton.  PA 

19341,  Contact:  Jerry  Roseman.  Phone 

(215)  836-1175. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  11 /l/ 

87  to  12/14/87). 
Abatement  Worker  (contingent  from  2/ 

18/88). 
Contractor/Supervisar  Refresher  Course 

(contingent  from  4/20/89). 

(SOKa)  Training  Provider  Marcos 
Environmental. 
Address:  6345  Courthouse  Rd.,  P.O.  Box 

227.  Piince  Geocge.  VA  23875.  Contact 

Susan  M.  Wilcox  Phone:  (804)  733- 

185S. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

26/89). 
Contractor/Supervisor  (contingent  from 

1/28/89). 
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(51)(a)  Training  Provider  Medical 
College  of  Virginia  Virginia 
Commonwealth  University  Dept.  of 
Preventive  Medicine. 
Address:  P.O.  Box  212.  Richmond.  VA 

23298,  Contact:  Leonard  Vance. 

Phone:  (804)  786-9785. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

10/2/87). 
Contractor/Supervisor  (full  from  11/2/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/12/88). 
Inspector/Management  Planner  (full 

from  2/29/88). 
Inspector/Management  Plaimer 

Refresher  Course  (contingent  from  12/ 

29/88). 

(52)(a)  Training  Provider  National 
Association  of  Minority  Contractors. 
Address:  806 15th  St.,  NW.  Washington. 

DC  20012.  Contact:  Ralph  C.  Thomas. 

m.  Phone:  (202)  347-8259. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

19/89). 
Contractor/Supervisor  (contingent  from 

4/19/89). 

(53)(a)  Training  Provider  National 
Training  Fund/Workers  Institute  for 
Safety  &  Health  (WISH). 
Address:  1126  16th  St..  NW. 

Washington,  DC  20036,  Contact  Scott 

Schneider,  Phone:  (202)  887-198a 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  ll/l/ 

88  to  8/1/87). 
Abatement  Worker  (contingent  from  9/ 

18/87). 
Abatement  Worker  (full  from  9/18/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (interim  from  11/ 

1/88  to  8/1/87). 
Contractor/Supervisor  (contingent  from 

9/18/87). 
Contractor/Supervisor  (full  from  9/18/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/18/89). 
Inspector  (contingent  from  5/26/88). 

(54)(a)  Training  Provider 
Occupational  Medical  Center. 
Address:  4451  Parliament  PI..  Lanham. 

MD  20706.  Contact:  Ellen  Kite.  Phone: 

(301)  306-0632. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

28/88). 
Contractor/Supervisor  (contingent  from 

9/25/89). 

(55)(a)  Training  Provider  Old 
Dominion  University  Office  of 
Continuing  Education  College  of  Health 
Services. 


Address:  204  Old  Science  Building. 

Norfolk,  VA  23529-0290.  Contact: 

Shirley  Glover.  Phone:  (804)  440-4256. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  (full  from  7/27/88). 

(5e)(a)  Twining  Provider  Oneil  M, 
Banks.  Ina 
Address:  336  SouUi  Main  St..  Bel  Air, 

MD  21014.  Contact:  Oneil  M.  Banks. 

Phone:  (301)  879-4676. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

5/88). 
Abatement  Worker  (full  from  2/20/69). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/12/89). 
Contractor/Supervisor  (contingent  from 

1/5/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/12/89). 
Inspector  (contingent  from  3/14/88). 

(57)(a)  Training  Provider  Paskal 
Environmental  Services. 
Address:  6010  Sonoma  Rd.,  Bethesda. 

MD  20817.  Contact:  Steve  Paskal 

Phone:  (301)  571-1507. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  bom  4/ 

28/88). 

(58)(a)  Training  Provider 
Pennsylvania  Dept.  of  Welfare. 
Address:  Room  103  Capitol  Associates 

Bldg..  P.O.  Box  2675.  Harrisburg,  PA 

17105,  Contact:  Gerald  A.  Dovatucci. 

Phone:  (717)  783-9543. 

(b)  Approved  Course: 
Abatement  Worker  Refresher  Course 

(contingent  from  8/17/89). 

(59)(a)  Training  Provider  Philadelphia 
Electric  Co. 
Address:  Barbados  Training  Center, 

Norristown,  PA  19401,  Contact:  }ohn ). 

Stankiewiez.  Phone:  (215)  270-8600. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  &t>m  9/ 

19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/24/89). 

(60)(a)  Training  Provider  Phoenix 
Safety  Associates.  Ltd. 
Address:  P.O.  Box  545.  Phoenbcville,  PA 

19460,  Contact:  lanice  Sheu-key,  Phone: 

(215)  935-1770. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  9/1/88). 
(61) (a)  Training  Provider  Quahty 
Specialities,  Inc. 

Address:  P.O.  Box  46. 109  South  15th 
Ave..  Hopewell,  VA  23860,  Contact 
Lewis  Stevenson,  Phone:  (804)  458- 
5655. 


(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

8/88). 

{62)(a)  Training  Provider  RCW 
Environmental  Consulting  &  Training. 
Address:  711  Shetland  St..  Rockville.  MD 

20851,  Contact:  Robert  C  Wyatt, 

Phone:  (301)  251-0291. 

(b)  Approved  Courses: 
Abatement  Woricer  (contingent  from  8/ 

1/89). 
Contractor/ Supervisor  (contingent  from 

8/1/89). 
Inspector /Management  Planner 

(contingent  from  11/1/89). 

(63)(a)  Training  Provide    Roofer 
Local  No.  30/Rooring  &  Sheet  Metal 
Contractors  of  Philadelphia  &  Vicinity 
Joint  Apprentice  Program. 
Address:  433  Kelly  Dr.,  Philadelphia.  PA 

19129,  Contact:  Richard  Harvey, 

Phone:  (215)  849-4800. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

21/89). 
Contractor/Supervisor  (contingent  from 

7/21/89). 

(64)(a)  Training  Provider  S.G.  Brown, 
Inc. 
Address:  2701  Sonic  Dr.,  Virginia  Beach. 

VA  23456.  Contact:  Sandra  A.  Akers, 

Phone:  (804)  468-0027. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

12/88). 

(65)(a)  Training  Provider  STL  Ina 
Address:  P.O.  Box  1029,  Aberdeen,  MD 

21001,  Contact:  Terry  F.  Carraway,  Jr., 

Phone:  (301)  575-7844. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (contingent  from 

7/19/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector /Management  Planner 

(contingent  from  12/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

30/89). 

(86)(a)  Training  Provider  STIC 
Corporation. 
Address:  Box  347,  Wilkes-Barre.  PA 

18703,  Contact:  Ed  Barrett,  Phone: 

(717)  829-3614. 

(b)  Approved  Course: 
Contractor/ Supervisor  (contingent  from 

4/7/89). 

(67)(a)  Training  Provider  Safety 
Management  Institute. 
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Address:  P.O.  Box  1844.  Altoona.  PA 
16603,  Contact:  Christopher  Tate, 
Phone:  (814)  946-1221. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

6/88). 
Abatement  Worker  (full  from  8/8/88). 
Abatement  Worker  (Approval 

Suspended  10/2/89). 
Abetment  Worker  Refresher  Course 

(contingent  from  2/8/89). 
Abatement  Worker  Refresher  Course 

(Approval  Suspended  10/2/89). 
Contractor/Supervisor  (contingent  from 

1/6/88). 
Contractor/Supervisor  (full  from  8/8/ 

88). 
Contractor/Supervisor  (Approval 

Suspended  10/2/89). 
Contactor/Supervisor  Refresher  Course 

(contingent  from  2/8/89). 
Contractor/Supervisor  Refresher  Course 

(Approval  Suspended  10/2/89). 
Inspector/Management  Planner 

(contingent  from  2/4/88). 
Inspector/Management  Planner  (full 

from  2/8/88). 
Inspector/Management  (Approval 

Suspended  10/2/89). 
Inspector/ Management  Planner 

Refresher  Course  (contingent  from  2/ 

6/89). 
Inspector/Management  Refresher 

Course  (Approval  Suspended  10/2/ 

89). 

(68)(a)  Training  Provider  Schneider 
Engineers. 
Address:  96  Vanadium  Rd..  Bridgeville, 

PA  15017,  Contact:  Amy  Couch  Shultz, 

Phone:  (412)  221-1190. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

22/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

2/22/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Inspector/Management  Planner 

(contingent  from  2/22/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/89). 

(69)(a)  Training  Provider  Temple 
University  College  of  Engineering 
Asbestos  Abatement  Center. 
Address:  12th  &  Norris  Sts.. 

Philadelphia,  PA  19122.  Contact 

Lester  Levin,  Phone:  (215)  787-6479. 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  10/21/87). 
Contractor/Supervisor  (contingent  from 

9/28/87). 
Contractor/Supervisor  (fiiU  from  lO/l/ 

87). 
Inspector/Management  Planner  (full 

from  10/13/87). 


Inspector/Management  Planner 
Refresher  Course  (full  from  12/19/88). 

Project  Designer  (contingent  from  3/20/ 
89). 

(70)(a)  Training  Provider  Tetra 
Services.  Inc. 
Address:  Pleasant  Valley  Rd..  P.O.  Box 

295A.  Trafford,  PA  15085,  Contact: 

Dominic  R.  Medure,  Phone:  (412)  744- 

3377. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

20/89). 

(71)(a)  Training  Provider  The  Glaser 
Co. 
Address:  200  Kanawha  Ter.,  St.  Albans, 

WV  25177.  Contact:  Stephen  P.  Glaser. 

Phone:  (304)  722-2832. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 


Contractor/Supervisor  (contingent  from 

4/6/89). 

(72)(a)  Training  Provider  The  I.O.B.S. 
Company. 
Address:  P.O.  Box  3763,  Charieston,  WV 

25337,  Contact:  Ann  Hyre,  Phone: 

(304)  344-0048. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

28/89). 
Contractor/Supervisor  (contingent  from 

5/25/89). 

(73)(a)  Training  Provider  Tracer  Jitco, 
Inc. 
Address:  1601  Research  Blvd.,  Rockville, 

MD  20850,  Contact:  Daniel  O.  Chute, 

Phone:  (301)  984-2718. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 
Contractor/Supervisor  (contingent  from 

1/4/89). 
Inspector/Management  Planner 

(contingent  from  1/4/89). 

(74)(a)  Training  Provider  United 
Environmental  Systems,  Inc. 
Address:  104-106  Arch  St.,  Philadelphia, 

PA  19106,  Contact:  Michael  Yaron. 

Phone:  (215)  829-9454. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

3/88). 
Contractor/Supervisor  (contingent  from 

6/30/88). 
Inspector/Management  Planner 

(contingent  from  7/8/88). 

(75)(a)  Training  Provider  University 
of  Pittsburgh  Graduate  School  of  Public 
Health. 
Address:  Dept.  of  Industrial 

Environmental.  Health  Sciences, 

Pittsburgh.  PA  15261,  Contact:  Dietrich 

A.  Weyel  Phone:  (412)  624-3042. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

6/88). 
Abatement  Worker  (full  from  6/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

3/6/88). 
Contractor/Supervisor  (full  from  6/6/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 

(76](a)  Training  Provider  University 
of  Scranton  Technology  Center. 
Address:  Scranton.  PA  18510-2192. 

Contact:  Jerome  P.  De  Santo,  Phone: 

(717)  961-4050. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  6/26/89). 

(77)(a)  Training  Provider  Volz 
Environmental  Services,  Inc. 
Address:  3010  William  Pitt  Way, 

Pittsburgh,  PA  15238,  Contact:  Greg 

Ashman,  Phone:  (412)  826-315a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

3/88). 
Abatement  Worker  (full  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

10/3/88). 
Contractor/Supervisor  (full  from  1/23/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Inspector/Management  Planner 

(contingent  from  10/3/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/89). 
Project  Designer  (contingent  from  9/1/ 

89). 

(78)(a)  Training  Provider  Waco,  Inc 
Address:  Highway  925,  N,  P.O.  Box  759. 

Waldorf,  MD  20601,  Contact  Wayne 

Cooper.  Phone:  (301)  843-248a 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  9/15/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/12/88). 
Contractor/Supervisor  (full  from  9/15/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

11/88). 

(79)(a)  Training  Provider  West 
Virginia  Laborers  Training  Trust  Fund. 
Address:  One  Monogalia  St.,  Charleston, 

WV  25302,  Contact:  WeUel  Harvey. 

Phone:(304)346-0581. 

0>]  Approved  Course: 
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Abatement  Worker  (contingent  from  8/ 

29/88). 

(80)(a)  Training  Provider  West 
Virginia  University  Extension  Service. 

Address:  704  Knapp  Hall.  P.O.  Box  6031. 

Morganto%wn.  WV  26506-6031. 

Contact:  Robert  L  Moore,  Phone:  (304) 

293-4013. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

20/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/2/89). 
Contractor/Supervisor  (contingent  frtim 

10/20/88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  11/2/89). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/26/89). 

(81)(a)  Training  Provider:  White  Lung 
Association. 
Address:  1114  Cathedral  St.,  Baltimore, 

MD  21201.  Contact:  James  File,  Phone: 

(301)  727-6029. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

18/88). 
Abatement  Worker  (full  from  6/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/23/89). 
Contractor/ Supervisor  (contingent  from 

2/18/88). 
Contractor/Supervisor  (full  from  6/6/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  2/23/89). 
Inspector/Management  Plaimer 

(contingent  from  1/4/88). 
Inspector/ Management  Planner  (full 

from  2/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 

(82)(a)  Training  Provider  William  L 
James  Enterprises,  Inc. 
Address.  P.O.  Box  1478,  Scranton.  PA 

18501-1478.  Contact  William  L  James, 

Phone:  (717)  344-5830. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

20/88). 
Contractor/Supervisor  (contingent  from 

4/20/88). 

EPA-Approved  Training  Courses 
REGION IV  -  Atlanta.  CA 

Regional  Asbestos  Coordinator  Uz 
Wilde,  EPA,  Region  IV,  345  Courtland 
St.,  NE,  {4APT-Fn.  Atlanta,  GA  30365. 
(404)  347-5014,  (FTS)  257-5014. 

List  of  Approved  Courses:  The 
folloiving  training  courses  have  been 


approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certificatin  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IV  fraining  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  A.S.C. 
Consultants.  Inc. 
Address:  P.O.  Box  31.  Waynesville.  NC 

28786,  Contact:  Terry  LaDuke,  Phone: 

(704)  452-3449. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

22/89). 

(2)(a)  Training  Provider  AHP 
Research,  Inc. 
Address:  1502  Johnsons  Ferry  Rd., 

Atlanta,  GA  30362,  Contact:  Dwight 

Brown,  Phone:  (404)  565-0061. 

(b)  Approved  Courses: 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/6/89). 
Inspector/Management  Planner  (interim 

from  5/28/86  to  12/13/87). 
Inspector/ Management  Planner  (full 

from  12/14/87). 

(3)(a)  Training  Provider  ATEC 
Associates,  Inc. 
Address:  129  West  Valley  Ave.. 

Birmingham,  AL  35209-3691,  Contact: 

W.  David  Yates,  Phone:  (205)  945-9224. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

14/89). 
Contractor/Supervisor  (contingent  &t)m 

4/14/89). 
Inspector /Management  Planner 

(contingent  from  4/14/89). 

(4)(a)  Training  Provider  ATI 
Environmental  Services. 
Address:  P.O.  Box  3044,  Louisville,  KY 

40201.  Contact:  Tim  Ellis.  Phone:  (502) 

589-5308. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/21/89). 
Contractor/Supervisor  (full  from  1/12/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  2/21/89). 

(5){a)  Training  Provider  All  Gulf 
Contractors,  Inc. 

Address:  3654  Halls  Mill  Rd..  Mobile.  AL 

36693,  Contact:  Robert  Pettie.  Phone: 

(205)  665-5199. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  2/ 

22/89). 

(6)(a)  Training  Provider  American 
Environmental  Safety  Institute. 
Address:  P.O.  Box  212116,  Columbia.  SC 

29221-2116,  Contact:  Kim  Cleveland. 

Phone:  (803)  731-2986. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

29/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/16/88). 
Confractor/Supervisor  (full  from  10/17/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  12/16/88). 
Inspector/Management  Plarmer  (full 

from  2/8/89). 

(7)(a)  Training  Provider  Arch 
Training  Services,  Inc. 
Address:  Hotel  Royal  Plaza,  P.O.  Box 

22203.  Lake  Buena  Vista.  FL  32830- 

2203,  Contact:  Arleen  Folkes 

Goldberg,  Phone:  (407)  827-3985. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Confractor/Supervisor  (contingent  from 

3/2/89). 
Inspector/Management  Planner 

(contingent  from  3/2/89). 

(8)  (a)  Training  Provider  Aahestoi 
Abatement  Associates,  Inc. 
Address:  P.O.  Box  8178.  Spartanburg.  SC 

29303,  Contact  Otey  Reynolds.  I%one: 

(803)  582-1222. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

17/89). 
Abatement  Worker  (full  from  6/26/89). 
Contractor/Supervisor  (contingent  from 

3/7/89). 
Contractor/Supervisor  (full  from  9/15/ 

89). 

(9)(a)  Training  Provider  Asbestos 
Consultants.  Inc. 
Address:  P.O.  Box  9054,  Greensboro,  NC 

27408.  Contact:  Thomas  Petty,  Phone: 

(919)  275-3907. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  3/9/88). 

(10)(a)  Training  Provider  Asbestos 
Consulting  &  Training  Systems. 
Address:  903  Northwest  6th  Ave.,  Ft. 

Lauderdale,  FL  33311,  Contact:  James 

F.  Stump,  Phone:  (305)  524-7208. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/8/88). 
Contractor/Supervisor  (contingent  from 

2/22/89). 

(11) (a)  Training  Provider  Asbestos 
Techincal  Resource  Center,  Inc. 

Address:  P.O.  Box  2755,  Covington,  GA 

30209-2755.  Contact  Timothy  E  Fuller. 

Phone:  (404)  361-9182. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

2/89). 
Abatement  Worker  Refresher  Course 

(full  from  6/7/89). 
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Confractor/Supervisor  (contingent  from 

6/2/89). 
Confractor/Supervisor  (full  fit)m  8/10/ 

89). 
Confractor/Supervisor  Refresher  Course 

(full  from  6/7/89). 

(12)(a)  Training  Provider  Atlantic 
Environmental  Consulting,  Inc. 
Address:  12200  Southwest  132  Ct. 

Miami,  FL  33186,  Contact:  Stephan  R. 

Schanamann,  Phone:  (305)  232-6364. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  bom  8/ 
11/88). 

(13)(a)  Training  Provider  BCM 
Enjgineers.  Inc. 
Address:  108  St.  Anthony  St.,  P.O.  Box 

1784,  Mobile,  AL  36633,  Contact:  H. 

Conrad  Freeman,  Phone:  (205)  433- 

3981. 

(b)  Approved  Courses: 
Inspector/Management  Planner  (full 

from  11/11/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

10/88). 
Project  Designer  (full  from  12/8/87). 
Project  Designer  Refresher  Course 

(contingent  from  5/4/89). 

(14)(a)  Training  Provider  Betchel 
Construction,  Inc. 
Address:  P.O.  Box  32ia  Florida  City,  FL 

33034,  Contact  R.C.  Slover.  Phone: 

(305)  246-6565. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  &t)m  3/ 

13/89). 

(15)(a)  Training  Provider  Big  Bend 
Abatement,  Inc. 
Address:  3542  West  Orange  Ave.. 

Tallahassee,  FL  32310.  Contact:  Robert 

Law.  Phone:  (904)  576-0130. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  fit)m  4/ 

28/89). 

(16)(a)  Gaining  Provider  Briggs 
Associates  Int'l.  Inc. 
Address:  4209  Vineland  Rd.,  Suites  J-9/ 

10.  Orlando.  FL  32811.  Contact:  Jim 

McCuUoch,  Phone:  (407)  422-3522. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  5/ 
4/89). 

(17)(a)  Training  Provider  CRU 
Incorporated. 
Address:  13029  Middletown  Industrial 

Blvd.,  Louisville.  KY  40223,  Contact 

Donna  Ringo,  Phone:  (502)  244-8844. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

1/89). 
Confractor/Supervisor  (contingent  itom 

Sll/BQ). 
Inspector/Management  Planner 

(contingent  from  5/26/89). 


(18)(a)  Training  Provider  DPC 
General  Confractors.  Inc. 
Address:  250  Arizona  Ave.,  NE.  Bldg.  A, 

Atlanta,  GA  30307,  Contact:  Glen 

Kahler,  Phone:  (404)  373-0561. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

5/88). 
Abatement  Worker  (full  from  5/9/88). 

(19)(a)  Training  Provider  EEC  fric. 
Address:  2245  North  Hills  Dr..  Suite  J. 

Raleigh.  NC  27612,  Contact  Mike 

Shrimanker,  Phone:  (919)  782-8910. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/3/89). 

(20)(a)  Training  Provider  ELB  & 
Associates,  Inc. 
Address:  605  Eastowne  Dr.,  Chapel  Hill, 

NC  27514,  Contact:  Michael  L 

Caimon,  Phone:  (919)  493-4471. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

30/88). 

(21)(a)  Training  Provider  Energy 
Support  Services,  Inc. 
Address:  P.O.  Box  6098,  Ashville,  NC 

28816,  Contact:  Edward  T.  Rochelle. 

Phone:  (704)  258-8888. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  3/5/89). 

(22)(a)  Training  Provider  Enpuricon 
Asbestos  Management 
Address:  6308  -  D  Angus  Dr.,  Raleigh, 

NC  27613.  Contact:  Terry  E.  Slate. 

Phone:  (919)  781-0886. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  frtim  1/ 

11/89). 
Confractor/Supervisor  (contingent  from 

2/6/89). 

(23)  (a)  Training  Provider  Enviro 
Science.  Inc. 
Address:  3509  Hayworth  Dr..  Raleigh. 

NC  26709,  Contact:  Reginald  C 

Jordan,  Phone:  (919)  782-6527. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  9/15/88). 

(24)(a)  Training  Provider  Enviro- 
Tech. 
Address:  550  Comet  St..  No.  16.  P.O.  Box 

6752.  Jacksonville,  FL  32236.  Contact 

Rafael  Abrev,  Phone:  (904)  384-0732. 

{^)  Approved  Courses: 
Abatement  Worker  (contingent  &t)m  4/ 

28/89). 
Confractor/Supervisor  (contingent  from 

7/11/89). 

(25)(a)  Training  Provider 
Environmental  Aspecs,  Inc. 


Address:  1527  North  Dale  Mabry  Hwy., 
Suite  105.  Lutz,  FL  33549-3010, 
Contact  Dennis  L  Mast  Phone:  (813) 
948-1387. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

22/89). 
Abatement  Worker  (full  bom  7/7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/18/89). 
Confractor/Supervisor  (contingent  from 

4/14/89). 
Inspector/Management  Planner 

(contingent  from  9/30/69). 

(2e)(a)  Training  Provider 
Environmental  Control  Systems. 

Address:  2720  Frankfort  Ave..  Louisville. 

KY  40206.  Contact:  William  A.  Sadler. 

Phone:  (502)  896-1245. 

(b)  Approved  Course: 
Confractor/Supervisor  (contingent  from 

8/10/89). 

(27)(a)  Training  Provider 
Environmental  Engineering  Co.,  Ina 

Address:  500  Rivermont  Rd.,  Columbia, 

SC  29210,  Contact  Russell  Richard, 

Phone:  (803)  256-7846. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

17/89). 
Abatement  Worker  (full  from  9/22/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/28/89). 
Confractor/Supervisor  [contingent  from  • 

2/17/89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  9/28/89). 

(28)(a)  Training  Provider 
Environmental  Resources  Group. 
Address:  3845  Viscount,  Memphis,  TN 

38118,  Contact:  Lee  C.  Thompson, 

Phone:  (901)  795-0432. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  11/ 

14/88). 

(29)(a)  Training  Provider  Evans 
Environmental  &  Geological  Science  & 
Management  Inc. 
Address:  2631  Southwest  27  St,  Miami. 

FL  33133,  Contact:  Charies  Evans, 

Phone:  (305)  856-7458. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  1/ 

31/89). 

(30)(a)  Training  Provider  Fayetteville 
Technical  Community  College. 
Address:  P.O.  Box  35236.  Fayetteville, 

NC  28303,  Contact:  John  McNeill 

Phone:  (919)  323-1961. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  5/ 

1/89). 
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Contractor/Supervisor  (contingent  from 

5/1/89). 

(31)(a)  Training  Provider  Georgia 
Tech.  Institute. 
Address:  O'Keefe  Building,  Room  029, 

Atlanta,  CA  30332,  Contact:  Robert  D. 

Schmitter,  Phone:  (404)  894-3806. 

(b)  Approved  Courses: 
Contractor/Supervisor  (interim  from  6/ 

1/85  to  5/10/87). 
Contractor/Supervisor  (full  from  5/11/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/23/87). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/7/88). 
Inspector/Management  Planner  (full 

from  10/19/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

24/88). 
Inspector/Management  I^anner 

Refresher  Course  (full  from  11/29/88). 
Project  Designer  (contingent  from  6/1/ 

88). 
Project  Designer  (full  from  6/7/88). 
Project  Designer  Refresher  Course 

(contingent  from  1/31/89). 
Project  Designer  Refresher  Course  (full 

from  3/22/89). 

(32)(a)  Training  Provider  Great 
Barrier  Insulation  Co. 
Address:  Meador  Warehouse,  Western 

Dr.,  Mobile,  AL  36607,  Contact 

Thomas  Knotts,  Phone:  (205)  4764»50. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

13/88). 
Abatement  Worker  (full  from  4/4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/30/89). 

(33)(a)  Training  Provider  Harmon 
Engineering  Associates. 
Address:  1550  Pumphrey  Ave.,  Auburn, 

AL  36830,  Contact  Roger  W. 

Thompson.  Phone:  (205)  621-9250. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  frt)m  1/ 

4/89). 

(34)(a)  Training  Provider  Harrison 
Contracting,  Inc. 

Address:  3845  Viscount  St..  Suite  12, 
Memphis,  TN  38118.  Contact  Lee  C 
Thompson,  Phone:  (901)  79&0432. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  10/12/88). 

(35)(a)  Training  Provider  Howard  L 
Henson  Training  Institute. 
Address:  3592  Flat  Shoals  Rd.,  Decatur. 

CA  30034,  Contact  Stephen  Henson, 

Phone:  (404)  243-5107. 

(b)  Approved  Course: 
Abatement  Woiicer  (full  from  2/16/88). 


(36)(a)  Training  Provider 
International  Association  Heat  ft  Frost 
Insulators  &  Asbestos  Worker  Local 
Union  No.  13. 
Address:  145  East  First  St..  lacksonville, 

FL  32206,  Contact:  Tom  Mallard, 

Phone:  (904)  355-4881. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/23/89). 
Contractor/Supervisor  (contingent  fttjm 

1/23/89). 
Contractor/Supervisor  (full  from  4/24/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/23/89). 

(37)(a)  Training  Provider 
Internationa)  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  46. 
Address:  7111  Wright  Rd..  Knoxvllle,  TN 

37931,  Contact:  John  Wade,  Phone: 

(615)  938-1274. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/11/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/16/89). 
Contractor/Supervisor  (full  from  1/9/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/11/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/9/89). 

(38)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  48. 
Address:  374  Maynard  Terrace,  SE, 

Suite  232,  AtlanU,  GA  30316,  Contact 

Timothy  Fuller,  Phone:  (404)  373-9866. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/4/88). 
Contractor/Supervisor  (full  from  6/27/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/2/88). 
Inspector  (contingent  from  9/26/88). 
Inspector  (full  from  9/28/88). 

(39)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  60. 
Address:  13000  Northwest  47th  Ave.. 

Miami.  FL  33054,  Contact:  David 

Cleveland.  Phone:  (305)  661-0679. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/15/88). 
Contractor/Supervisor  (full  from  12/12/ 

88). 

(40}(a)  Training  Provider 
International  Association  of  Heat  k 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  No.  67. 


Address:  7930  U.S.  Hwy.  301 N.  Tampa. 
PL  33637.  Contact:  Don  Tucker.  Phone: 
(813)  985-3067. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  8/23/89). 
Contractor/Supervisor  (full  from  11/29/ 

88). 

(41)(a)  Training  Provider 
International  Association  of  Heat  ft 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  No.  72. 
Address:  2513  Adams  St.,  Wilmington, 

NC  28401,  Contact:  Mike  Harrell. 

Phone:  (919)  343-1730. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  8/10/88). 

(42)(a)  Training  Provider 
International  Association  of  Heat  ft 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  No.  78. 
Address:  600  Main  St.  Gardendale,  AL 

35071.  Contact  Bill  Boothe,  Phwie: 

(205)  631-464a 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/25/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  5/17/89). 

(43)(a)  Training  Provider 
International  Association  of  Heat  ft 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  No.  86. 

Address:  4822  Charlotte  Ave.,  Nashville. 

TN  37209,  Contact  Don  Cundiff. 

Phone:  (615)  297-7127. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/10/80). 
Contractor/Supervisor  (full  from  7/10/ 

89). 

(44)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  ft  Asbestos  Woricers 
Local  Union  No.  96. 

Address:  P.O.  Box  508.  Pooler.  GA  31322. 

Contact:  Mr.  Hutcherson,  Phone:  (912) 

748-6282. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/26/88). 
Abatement  Worker  Refresher  Course 

(full  from  8/17/89). 
Contractor/Supervisor  (fiill  from  9/13/ 

88). 

(45)(a)  Training  Provider  Kentucky 
Laborers  Training  Trust  Fund. 
Address:  US  127  Bypass  South,  P.O.  Box 

206,  Lawrenceburg.  KY  40342.  Contact 

David  Vinson,  Phone:  (502)  839-3155. 

(b)  Af^roved  Course: 
Abatement  Worker  (contingent  from  1/ 

10/89). 

(46)(a)  Training  Provider  LCI  Training 
Institute. 
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Address:  1432  Jocasta  Dr..  Lexington,  KY 
40502-5320,  Contact  John  F.    " 
Summersett.  Phone:  (606)  273-8881. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  6/ 

9/88). 
Contractor/Supervisor  (contingent  from 

6/9/88). 

(47)(a)  Training  Provider  Laborers 
District  Council  of  Southeast  Florida. 
Address:  799  Northwest  62nd  St^  Miami, 

FL  33510,  Contact:  Albert  Houston. 

Phone:  (305)  754-2659. 

(b)  Approved  Course: 
Abatement  Woricer  (full  from  3/15/88). 

(48)(a)  Training  Provider  Lang 
Engineering  of  Florida,  Inc. 
Address:  5432  Commerce  Park  Blvd.. 

Tampa.  FL  336ia  Contact:  Robert 

Lang.  Phone:  (813)  622-8311. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

17/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/9/69). 

(49)  (a)  Thiining  Provider  Law 
Engineering.  Inc. 

Address:  7616  Southland  Blvd..  Suite 

110.  Orlando,  FL  32809,  Contact  Diana 

Rigdon,  Phone:  (407)  855-8740. 

tb)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

1/89). 
Contractor/Supervisor  (contingent  from 

9/1/89). 

(50){a)  TYaining  Provider  Mississippi 
State  University  DepL  of  Continuing 
Education. 
Address:  Memorial  Hall-Bar  Ave.,  P.O. 

Drawer  5247,  Mississippi  State,  MS 

39762-5247.  Contact:  Margaret  V. 

Naugle,  Hione:  (601)  325-2877. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/Supervisor  (contingent  from 

7/19/88). 
Contractor/ Supervisor  (full  from  0/29/ 

89). 
Contractor/Supervisor  Refresher  Cpurse 

(contingent  from  5/26/80). 
Inspector/Management  Planner  (full 

from  6/20/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  frt>m  5/ 

28/89). 
Project  Designer  (contingent  from  12/15/ 

88). 
Proiect  Designer  Refresher  Course 

(contingent  from  5/26/69). 

(51)(a)  Training  Provider  Mur-Shd, 
Ina  Asbestos  Abatement 
Address:  1038  Grace  Ave.,  Panama  City, 

FL  32401,  Contact  Lois  Helton. 

Phone:  (904)  763-2010. 


(b)  Approved  Course: 

Contractor/ Supervisor  (contingent  from 
9/1/89). 

(52)(a)  Tht/n/r^ProWdsr  National 
Asbestos  Council  (NAC)  Training  Dept. 
Address:  1777  Northeast  Expressway, 

Suite  150.  Atlanta,  GA  30329,  Contact 

Zachary  S.  Cowan,  m.  Phone:  (404) 

633-2622. 

(b)  Approved  Courses: 
Abatement  Worker  (Interim  from  7/1/86 

to  6/1/87). 
Abatement  Worker  (full  from  7/1/87). 
Abatement  Worker  Refresher  Coiirse 

(contingent  from  2/8/89). 

(53)(a)  Training  Provider  National 
Monitoring  Labs,  Inc. 
Address:  1400  North  46th  St,  Suite  V-28, 

Tampa,  FL  33613,  Contact  Gil  Rakshi. 

Phone:  (800)  347-3414. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

4/14/89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  5/23/89). 
Inspector/Management  Planner 

(contingent  from  4/14/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  5/ 

23/89). 

(54)(a)  Training  Provider  PDR 
Engineers,  Inc. 
Address:  2000  Llndell  Ave..  Nashville. 

TN  37203,  Contact  Ayaja  K. 

Upaphyaya.  Phone:  (615)  296-2065. 

(b)  Approved  Course: 
Inspector  (contingent  from  9/15/88). 

(55)(a)  Training  Provider  Practical 
Environmental  Training  Institute. 

Address:  P.O.  Box  26308,  Charlotte,  NC 

28221-6308,  Contact:  Dianne 

Christenbery,  Phone:  (704)  598-9588. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

20/88).      . 
Abatement  Worker  (full  from  10/24/88). 
Contractor/ Supervisor  (contingent  from 

1/17/89). 
Contractor/Supervisor  (full  from  3/20/ 

89). 

(56)(a)  Training  Provider  Republic 
Industries,  Inc. 
Address:  P.O.  Box  5565,  Station  1, 

Wihnington.  NC  28403,  Contact  Gerry 

Phelps,  Phone:  (919)  799-2664. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

23/89). 
Contractor/Supervisor  (contingent  from 

9/22/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/5/89). 

(57Xa)  Training  Provider  l^etra 
Services.  Inc. 


Address:  1730  US.  Alt  19  South.  Suite 
H,  Tarpon  Springs.  FL  34080,  Content- 
Phillip  Parofi.  Phone:  (800)  54IM648. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  \t2Al9»). 
Abatement  Worker  Refresher  CourM 

(contingent  from  12/28/86). 
Abatement  Worker  Refresher  Course 

(full  from  1/24/89). 

(58)(a)  Training  Provider  Soutii 
CaroliJia  Research  ft  Training  Center. 

Address:  300  Gervais  St.  Annex  ID. 

Colombia,  SC  2920t  Contact  Jan 

Temple.  Phone:  (803)  737-206a 

(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  3/8/ 

88). 
Inspector /Management  Planner  (full 

from  3/1/88). 

(59)(a)  Training  Provider  Southeast 
Asbestos  Free  Environments,  be 
Address:  350  South  Second  Ave.,  P.O. 

Box  51267,  Jacksonville  Beach.  FL 

32250,  ConUct  Jim  Dardi.  Phone:  (904) 

723-3568. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/Suf>ervi8or  (contingent  from 

1/18/88). 

(60)(a)  Training  Provider  Technical 
Abatement  Service,  Inc. 
Address:  897  East  L«non  St.  Bartow,  FL 

33830.  Contact  John  W.  Pery,  Phone: 

(813)  533-0885. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

21/89). 

(61)(a)  Training  Provider  Tennessee 
Environmental  Services. 
Address:  1804  Williamscm  Ct, 

Brentwood,  TN  37027,  Contact  Claire 

Badaa  I%one:  (615)  37^792. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

26/88). 
Contractor/Supervisor  (cmtingent  from 

5/28/80). 

(62)(a)  Training  Provider  The 
Environmental  Institute. 
Address:  COBB  Corporate  Center/300, 

350  Franklin  Rd..  Marietta.  GA  30067. 

Contact:  Eva  Clay,  Phone:  (404)  425- 

2000. 

(b)  Af^uvved  Courses: 
Abatement  Woiker  (contingent  from  12/ 

10/87). 
Abatement  Wori^er  (full  from  5/2/68). 
Contractor/ Supervisor  (contingent  from 

12/10/87). 
Contractor/Supervisor  (full  from  2/1/ 

88). 
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Contractor/Supervisor  Refresher  Course 

(full  from  5/19/88). 
Inspector/Management  Planner 

(contingent  from  12/10/87). 
Inspector/Management  Planner  (full 

from  1/25/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  11/8/88). 
Project  Designer  (contingent  from  2/5/ 

88). 
Project  Designer  (full  from  2/9/88). 
Project  Designer  Refresher  Course 

(contingent  from  4/17/89). 

(63)(a)  Training  Provider  University 
of  Alabama,  Tuscaloosa  College  of 
Continuing  Studies,  Division  of  Envir.  ft 
Industrial  Prog. 
Address:  P.O.  Box  2967,  Tuscaloosa,  AL 

35486-2967.  Contact  William  Weems, 

Phone:  (205)  348-3033. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/5/88). 
Confractor/Supervisor  (full  from  12/14/ 

87). 
Inspector/Management  Planner  (full 

from  5/16/88). 

(64)(a)  Training  Provider  University 
of  Alabama-Birmin^am  Deep  South 
Center. 

Address:  Birmingham,  AL  35294, 
Contact:  Elizabeth  Lynch,  I%one:  (205) 
934-7032. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  3/21/88). 
Inspector/ Management  Planner  (full 

from  3/21/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

3/89). 

(65)(8)  Training  Provider  University 
of  Florida  TREEO  Center. 
Address:  3900  Southwest  63rd  Blvd.. 

Gainesville.  FL  32608.  Contact:  Peggy 

Cook-Holland.  Phone:  (904)  392-9470. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (interim  bom  2/ 

9/87  to  4/30/87). 
Contractor/ Supervisor  (full  from  5/1/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/17/89). 
Inspector/Management  Planner  (interim 

from  1/27/87  to  12/14/87). 
Inspector/Management  Planner 

(contingent  from  2/5/88). 
Inspector/Management  Planner  (full 

from  2/15/88). 

(66)(a)  Training  Provider  University 
of  Kentucky,  College  of  Engineering 
Continuing  Education. 
Address:  305  Slone  Bldg..  Lexington,  KY 

40506-0053.  Contact:  A.B.  Broderson, 

Phone:  (606)  257-4300. 


(b)  Approved  Courses: 
Abatement  Worker  Refresher  Course 

(contingent  from  3/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/24/89). 
Inspector  Refresher  Course  (contingent 

from  3/3/89). 
Inspector/Management  Planner  (full 

from  2/15/88). 

(67)(a)  Tivining  Provider  Vniversity 
of  North  Carolina  Occupational  Safety  & 
Health  Educational  Resource  Center. 

Address:  109  Conner  Dr.,  Suite  1101. 

Chapel  Hill.  NC  27514.  Contact:  Ted 

Williams,  Phone:  (919)  962-2101. 

(b)  Approved  Courses: 
Confractor/Supervisor  (contingent  from 

6/1/68). 
Confractor/Supervisor  (full  from  6/8/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/7 /&9]. 
Inspector/Management  Planner 

(contingent  from  11/9/87). 
Inspector/Management  Planner  (full 

from  11/9/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

15/88). 
Project  Designer  (contingent  from  5/2/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  6/22/89). 

(68)(a)  Training  Provider  University 
of  North  Florida  Division  of  Continuing 
Education  &  Extension  Environmental 
Ed.  ft  Safety  Institute. 
Address:  4567  St  Johns  Bluff  Rd^  South 

Jacksonville,  FL  32216,  Contact: 

Herbert  E.  Carter,  Phone:  (904)  646- 

2502. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

1/89). 
Contractor/Supervisor  (contingent  from 

9/1/89). 
Inspector/Management  Planner 

(contingent  from  9/1/89). 

(69)(a)  Training  Provider  University 
of  South  Carolina  School  of  Public 
Health  c/o  Azimuth  Inc 
Address:  9229  University  Blvd., 

Charleston.  SC  29418,  Contact:  Betty 

Schnee.  Phone:  (803)  553-9456. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 


Contractor/Supervisor  (contingent  from 

5/5/89). 
Confractor/Supervisor  (full  from  8/21/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/24/89). 

(70)(a)  Training  Provider  University 
of  South  Carolina  Medical  MUSC)  Dept. 
of  Environmental  Health. 


Ad(fresB;  171  Ashley  Ave..  Charleston, 

SC  29425,  Contact:  Jan  Temple.  Phone: 

(803)  792-5315. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/2/89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  2/2/89). 
Confractor/Supervisor  Refresher  Course 

(full  from  S/3/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

2/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  5/2/89). 

(71)(a)  Training  Provider  WESTON, 
INC. 

Address:  1635  Pumphrey  Ave.,  Auburn, 

AL  36830-4303,  Contact:  Ronald 

Thompson,  Phone:  (205)  826-6100. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

13/88). 
Contractor/Supervisor  (contingent  from 

10/13/88). 
Confractor/Supervisor  (full  from  5/15/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/31/89). 
Confractor/Supervisor  Refresher  Course 

(full  from  9/25/89). 
Inspector/Management  Planner 

(contingent  from  5/13/88). 
Inspector/Management  Planner  (fuU 

from  9/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

15/88). 
Project  Designer  (contingent  from  8/23/ 

88). 
Project  Designer  Refresher  Course 

(contingent  from  1/31/89). 
Project  Designer  Refresher  Course  (full 

from  9/26/89}. 

(72)(a)  Training  Provider 
Westinghouse  Environmental 
Geotechnical  Services,  Inc. 
Address:  3100  Spring  Forest  Rd..  Suite 

118,  P.O.  Box  58069.  Raleigh,  NC 

27658-8069,  Contact:  James  R.  Penland, 

Phone:  (919)  872-2660. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/89). 
Confractor/Supervisor  (contingent  from 

7/18/89). 

(73)(a)  Training  Provider  Williams  ft 
Associates.  Inc.  Enviroiunental  Training 
Center. 

Address:  460  Tennessee  St.,  Memphis, 
TN  38103.  Contact:  Ruth  Williams, 
Phone:  (901)  521-9030. 
(b)  Approved  Courses: 
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Abatem«it  Worker  (contingent  from  2/ 

18/88). 
Abatement  Worker  (full  from  4/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/1/89). 
Confractor/Supervisor  (contingent  from 

2/18/88). 
Contractor/Supervisor  (full  from  4/18/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/1/89). 

EPA-Approved  Training  Courses 
REGION  V-  Chicago.  IL 

Regional  Asbestos  Coordinator 
Anthony  Restaino,  EPA,  Region  V,  230  S. 
Dearborn  St..  (5-SPT-7),  Chicago.  IL 
60604.  (312)  886-6003,  (FTS)  886-8003. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certiBcation  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  V  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Abatement 
Training  Institute,  Inc. 
Address:  P.O.  Box  26835,  Columbus.  OH 

43226-0835,  Contact  Steven  Ritchie. 

Phone:  («14)  267-0908. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  A/25IB0). 

(2)(a)  Training  Provider  Advanced 
Mechanical  Insulation,  Inc. 

Address:  205  West  Randolph  St..  Suite 
1050,  Chicago,  IL  60606,  Contact: 
Jeffery  M.  Bertrand.  Phone:  (312)  704- 
8494. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

2/89). 
Confractor/Supervisor  (contingent  from 

3/2/89). 

(3)(a)  Training  Provider  Affiliated 
Environmental  Services,  Inc. 
Address:  3606  Venice  Rd..  Sandusky. 

OH  44870,  Contact  Jack  Dauch. 

Phone:  (419)  627-1976. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

14/88). 
Abatement  Worker  (full  from  10/24/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/2/89). 
Confractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  (fi^  from  2/27/ 

80). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/2/89). 


Inspector /Management  Planner 

(contingent  from  5/30/89). 

(4)(a)  Training  Provider  Alderink  ft 
Associates,  Inc. 
Address:  3221  Three  Mile  Rd.,  NW. 

Grand  Rapids,  MI  49504.  Contact 

Deborah  C.  Alderink,  Phone:  (616)  791- 

0730. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

15/88). 
Abatement  Worker  (full  from  9/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Abatement  Worker  Refresher  Course 

(full  from  9/6/88). 
Contractor/Supervisor  (contingent  from 

7/15/88). 
Contractor/Supervisor  (full  from  8/19/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(5){a)  Training  Provider  American 
Asbestos  Institute,  Inc.  (Formerly  Illinois 
Asbetos  Council). 
Address:  Box  7416,  Springfield.  IL  62791, 

Contact  Douglas  L  Gamble.  Phone: 

(217)  523-5588. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

29/89). 
Abatement  Worker  (full  from  8/14/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/31/88). 
Contractor/ Supervisor  (contingent  from 

3/29/88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  9/11/88). 
Inspector/Management  Planner 

(contingent  from  3/29/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  9/ 

11/89). 
Project  Designer  Refresher  Course 

(contingent  from  9/19/89). 

(6)(a)  Training  Provider  American 
Environmental  Institute. 
Address:  Main  Campus,  Plaza  West, 

Cleveland,  OH  44116,  Contact  Gary  P. 

Block,  Phone:  (216)  333-6225. 

(b)  Approved  Courses: 
Abatement  Workn  (contingent  from  12/ 

15/88). 
Abatement  Woriier  Refresher  Course 

(contingent  from  12/8/88). 
Contractor/ Supervisor  (contingent  from 

9/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/6/86). 
Inspector/Management  Planner 

(contingent  from  11/14/88). 

(7){a)  Training  Provider  American 
Industrial  Hygiene  Association. 
Address:  475  Wolf  Ledges  Pkwy.,  Akron, 

OH  44311-1087,  Contact  Mary  Christ. 

Phone:  (216)  762-7294. 


(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

2/23/89). 

(8)(a)  Training  Provider  AppUed 
Environmental  Sciences,  Inc. 
Address:  Minneapolis  Business  ft 

Technology,  Center,  511 11th  Ave.  S, 

Minneapolis.  MN  55415,  Contact 

Franklin  R  Dickson,  Phone:  (612)  338- 

5558. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/16/89). 
Contractor/ Supervisor  (contingent  from 

2/7/89). 
Contractor/Supervise  Refresher  Course 

(contingent  from  3/16/89). 
Inspector/Management  Planner 

(contingent  from  10/17/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

16/89). 

(9)(a)  Training  Provider  Aries 
Environmental  Services,  Ltd. 
Address:  1550  Hubbard,  Batavia,  IL 

60510,  Contact:  Dennis  Cesarotti, 

Phone:  (312)  879-3006. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  frata  6/ 

13/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 

(10)(a)  Training  Provider  Asbestos 
Abatement.  Inc. 
Address:  2420  N.  Oand  River.  Lansing, 

MI  48806,  ConUct  Shawn 

O'Callaghan,  Phone:  (517)  323-0053. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

6/88). 

(ll)(a)  Training  Provider  Asbestos 
Consulting  Group.  |nc 
Address:  P.O.  Box  3157,  La  Crosse,  WI 

54602-3157,  Contact  Larry  Lienau. 

Phone:  (608)  782-167a 

(b)  Approved  Courses: 
Contractor/ Supervisor  (contingent  from 

7/12/66). 
Inspector/Management  Planner       "' 

(contingent  from  10/14/88). 

(12)(a)  Training  Provider  Asbestos 
Management  Inc. 
Address:  36700  Soudi  Huron,  Suite  KM. 

New  Boston,  MI  48164,  Contact: 

LaDonna  Slifco.  Phone:  (313)  961-6135. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course   ' 

(contingent  from  1/4/88). 
Contractor/Supervisor  (contingent  from 

8/18/87). 
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Inspector/Management  Planner 

(contingent  from  1/28/88). 
Inspector/Management  Planner  (full 

from  2/1/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

14/88). 

(13)(a)  Training  Provider  Asbestos 
Professional  Services,  Inc. 
Address:  501  North  Second  SL,  Breese, 

IL  62230,  Contact:  Donald  T. 

Anderson,  Phone:  (618)  526-2742. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/9/89). 
Contractor/Supervisor  (contingent  bom 

10/13/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/9/89). 

(14)(a)  Training  Provider  Asbestos 
Roofing  Technology.  Inc. 
Address:  P.O.  Box  211,  Lyons,  IL  60534, 

Contact:  Jay  E.  Refieuna.  Phone:  (312) 

352-0400. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

13/89). 

(15)(a)  Training  Provider  Asbestos 
Services,  Inc. 

Address:  P.O.  Box  141,  Baroda.  MI 

49101,  Contact:  Dennis  W.  Calkins. 

Phone:  (616)  422-2174. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/17/89). 
Confractor/ Supervisor  (contingent  from 

8/12/88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  3/17/89). 

(16](a)  Training  Provider  Asbestos 
Technology  &  Training.  Inc. 
Address:  1186  Summit  Ave.,  St  Paul. 

MN  55105.  Contact:  James  D.  Risimini. 

Phone:  (612)  290-0342. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/7/89). 
Contractor/ Supervisor  (contingent  bom 

7l27la8). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/7/89). 
Inspector/Management  Planner 

(contingent  from  7/27/88). 
Inspector/Management  Plarmer 

Refresher  Course  (contingent  bom  2/ 

7/89). 

(17)(a)  Training  Provider  Asbestos 
Training  &  Employment.  Inc  (ATEI); 
Address:  809  East  11th  St.,  Michigan 

City.  IN  46360,  Contact:  Tom  I>wyer, 

Phone:  (219)  874-7348. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  l/ 

15/88). 
Abatement  Worker  (full  from  5/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/11/88). 
Contractor/ Supervisor  (contingent  from 

1/19/88). 
Contractor/Supervisor  (full  bom  6/20/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/11/88). 
Inspector/Management  Planner 

(contingent  from  5/13/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

11/88). 

(18)(a)  Training  Provider  Asbestos 
Workers  Council. 
Address:  1216  East  McMillan  St..  Room 

107.  Cincinnati.  OH  45206,  Contact: 

Richard  Black.  Phone:  (513)  221-5969. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(19)(a)  Training  Provider  Astesco 
Laboratory.  Inc. 
Address:  P.O.  Box  517,  Cloverdale,  IN 

46120.  Contact  Donald  R.  Allen. 

Phone:  (317)  795-4724. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/31/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/7/89). 
Contractor/ Supervisor  (contingent  bom 

2/23/89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  2/23/89). 

(20)(a)  Training  Provider  BDN 
Industrial  Hygiene  Consultants. 
Address:  8105  Valleywood  Lane. 

Portage,  MI  49002,  Contact:  Keith 

Nichols,  Phone:  (616)  329-1237. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Contractor/Supervisor  (contingent  from 

10/1/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  from  1/15/88). 
Inspector/Management  Planner  (full 

bom  2/15/68]. 

(21)(a)  Training  Provider  Baker 
Midwest  Maple  Grove,  Miimesota. 
Address:  10650  State  Highway  152.  Suite 

112.  Maple  Grove,  MN  55369.  Contact 

Joseph  Reeves,  Phone:  (612)  493-2595. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  6/ 

15/89). 
Contractor/Supervisor  (contingent  from 

6/15/89). 

(22)(a)  Training  Provider  Ball  State 
University. 


Address:  College  of  Sciences  & 
Humanities-,  Department  of  Natural 
Resources,  Muncie.  IN  47306,  Contact 
Thad  Godish,  Phone:  (317)  285-5780. 
(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent  from  3/30/89). 
(23)(a)  Twining  Provider  Bems 

Engineering,  Inc. 

Address:  18600  Northville  Rd.,  Suite  200. 
Northville,  MI  48167,  Contact  Eugene 
L  Kunz,  Phone:  (313)  348-9167. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  bom 

12/29/88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  bom  12/29/88). 
Inspector  (contingent  from  1/18/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

4/89). 
Project  Designer  (contingent  bom  3/2/ 

89). 

(24)(a)  Training  Provider  Bierlein 
Demolition  Contractors.  In& 

Address:  2903  South  Graham  Rd., 

Saginaw,  MI  48608-8078.  Contact 

Harry  T.  Dryer,  Jr..  Phone:  (517)  781- 

1810. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

7/89). 
Contractor/Supervisor  (contingent  from 

2/7/89). 

(25){a)  Training  Provider  Boehet 
Associates,  Inc. 
Address:  8700  W  Bryn  Mawr  Ave.. 

South  Tower,  Suite  401,  Chicago,  IL 

60631,  Contact:  Philip  Ramos.  Phone: 

(312)  380-1070. 

(b)  Approved  Course: 
Contractor/ Supervisor  Refresher  Course 

(contingent  bom  5/22/89). 

(26)(a)  Training  Provider  Bonne  Terre 
Training  Services. 
Address:  P.O.  Box  673.  Tiffin.  OH  44883. 

Contact:  Timothy  E.  Blott  Phone:  (419) 

447-5091. 

(b]  Approved  Courses: 
Abatement  Woricer  (contingent  bom  10/ 

13/89). 
Abatement  Worker  Refresher  Course 

(contingent  bom  10/12/89). 

(27)(a)  Training  Provider  Bowling 
Green  State  University  Environmental 
Health  Program. 

Address:  102  Health  Center,  Bowling 
Green.  OH  43403-0280,  Contact  Gary 
S.  Silverman,  Phone:  (419)  372-7774. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  bom  4/ 
21/89). 
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(28)(a)  Training  Provider  Camow, 
Conibear  &  Associates,  Ltd. 
Address:  333  West  Wacker  Dr.,  Suite 

140a  Chicago,  IL  60606,  Contact 

Victoria  Musselman.  Phone:  (312)  762- 

4486. 

(b)  Approved  Course: 

Abatement  Worker  (full  from  2/29/88). 

(29)(a)  Tnining  Provider  Centin 
Corp. 

Address:  6601  North  Interchange  Rd.. 

Evansville,  IN  47715,  Contact  Dan 

Sanders,  Phone:  (812)  474-622a 

(b)  Approved  Course: 
Abatement  Worker  (contingent  bom  3/ 

30/89). 

(30)(a)  Training  Provider  Charles  J. 
Ogg  and  Associates. 
Address:  P.O.  Box  815,  Newburgh,  IN 

47629-0815,  Contact  Charles  J.  Ogg. 

Phone:  (812)  853-7607. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  12/ 

29/88). 
Contractor/ Supervisor  (contingent  bom 

5/1/89). 

(31)(a)  Training  Provider  Clayton 
Environmental  Consultants,  Inc. 
Address:  22345  Roethel  Dr.,  Novi.  MI 

4805a  Contact  Michael  Co^an, 

Phone:  (313)  344-1770. 

(b)  Approved  Courses: 

Inspector/Management  Planner 

(contingent  from  1/26/88). 
Inspector/Management  Planner  (full 

from  2/16/88). 

(32)(a)  Training  Provider  Cleveland 
Environmental  Services.  Inc. 
Address:  P.O.  Box  14643.  Cincinnati.  OH 

45214,  Contact  Eugene  B.  Rose, 

Phone:  (513)  921-4143. 

(bj  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

18/89). 
Contractor/Supervisor  (contingent  bom 

4/21/89). 

(33)(a)  Training  Provider  Cie\elaiid 
Wrecking  Co. 

Address:  1400  Harrison  Ave..  P.O.  Box 

145530,  Cincinnati,  OH  45214,  Contact 

Eugene  B.  Rose,  Phone:  (513)  921-1160. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

3/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/3/89). 
Contractor/Supervisor  (contingent  from 

8/3/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/3/89). 

(34)(a)  Training  Provider  Columbus 
Paraprofessional  Institute  Battelle 
Columbus  Division. 


Address:  505  King  Ave.,  Columbus,  OH 
43201-2693,  Contact:  John  Simpkins. 
Phone:  (614)  424-6424. 

(b)  Approved  Courses: 

Inspector/Management  Planner 

(contingent  from  4/4/88). 
Inspector/Management  Planner  (full 

bom  4/11/88). 
Inspector/Management  Plaimer 

Refresher  Course  (contingent  from  11/ 

30/88). 

(35](a]  Training  Provider 
Construction  &  Gieneral  Laborers 
Training  Trust  Fund. 
Address:  400  East  Ogden  Ave., 

Westmont  IL  60559,  Contact  Anthony 

Solano.  Phone:  (312)  323-8999. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

16/88). 
Abatement  Worker  (full  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/88). 
Contractor/Supervisor  (contingent  bom 

9/22/89). 

(36)  (a)  Training  Provider 
Construction  Laborer  Local  Union  No. 
496. 

Address:  5945  North  Ridge  Rd.,  P.O.  Box 

190,  Madison,  OH  44057,  Contact 

Floyd  Conrad,  Phone:  (216)  428-7177. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

10/25/89). 

(37)(a)  Training  Provider  D/E  3. 
Address:  7471-H  Tyler  Blvd..  Mentor, 

OH  44060.  Contact  Harold  N.  Danto. 

Phone:  (216)  942-4800. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/4/89). 

{38)(a)  Training  Provider  D/E  3. 
Address:  19701  South  Miles  Pkwy..  N-12. 

Warrensville,  OH  44128,  Contact 

Harold  Dante,  Phone:  (216)  663-1500. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  bom 

9/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/10/89). 

[39)[a)  Training  Provider  Darnel],  " 
Hartwig  Associates,  Inc. 
Address:  P.O.  Box  31,  Oregon.  Wl  53575- 

0031,  Contact  Alice  J.  Seeliger,  Phone: 

(608)  635-5781. 

(b)  Approved  Courses: 
Abatement  Worker  (frill  from  10/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 
Contractor/Supervisor  (contingent  from 

4/11/89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  4/25/89). 


Inspector/Management  Planner 

(contingent  from  2/9/88). 
Inspector/Management  Planner  (full 

from  4/18/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  bom  2/ 

23/89). 

(40)(a)  Training  Provider  Darla 
Environmental,  Inc. 

Address:  1220  Richards  St,  Suite  H, 
Joliet  IL  60433-2758,  Contact  Salvador 
Garcia,  Phone:  (815)  722-5561. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  10/ 
7/88). 

Contractor/Supervisor  (contingent  from 
10/7/88). 
(41)(a)  Training  Provider  DiUtle 

Associates,  Ltd. 

Address:  6946  East  North  Ave.. 
Kalamazoo,  MI  49001,  Contact  Mark 
A.  DeLisle,  Phone:  (616)  385-101& 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  9/ 

1/88). 
Abatement  Worker  (full  from  1/23/89). 
Contractor/ Supervisor  (contingent  from 

10/5/87). 
Contractor/Supervisor  (full  frx>m  10/20/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/1/88). 
Inspector/Management  Planner 

(contingent  from  12/22/87). 
Inspector/Management  Planner  (full 

from  1/27/88). 
Inspector /Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 

(42)(a)  Training  Pw rider  Dore  ft  • 
Associates  Contracting,  Inc. 
Address:  900  Harry  S.  Truman  Pkwy., 

P.O.  Box  146.  Bay  City.  MI  48707, 

Contact:  Joseph  Goldring,  Phone:  (517) 

684-8358. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

6/88). 
Abatement  Worker  (frill  from  7/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/31/88). 
Contractor/Supervisor  (contingent  from 

10/31/88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  3/29/89). 

(43)(a)  Training  Provider  Ecological 
Services,  Inc 
Address:  107  Clay  St,  Tiffin,  OH  44880- 

0715,  Contact:  Harish  N.  Pandhi. 

Phone:  (419)  447-2514. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  Z/7/BB). 
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(44](a]  Training  Prorider  Emtco*- 
Emergency  Medical  Service  QnsoltantB 
of  America. 
Address:  12125  South  90th  Ave.,  Palot 

Park.  0.60464,  Contact  Fred  Debow, 

Phone:  (706)  448-750a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

3/88). 
Contractor/Sopervisor  (oonta^ent  from 

11/3/88). 

(45)(a)  Ttm'ning  Provider 
Environment  Technology  of  Fort  Wayne, 
Inc. 
Address:  9208  Hessen  Cassel  Rd.,  Fort 

Wayne.  IN  46816,  Contact:  Randy  C 

Aumsbaugh,  Phone:  (219)  447-3141. 

(b)  Approved  Coarses: 
Abatement  Worker  (contingent  from  4/ 

5/89). 
Abatement  Worker  Refresher  Course 

(contingent  ftxnn  4/7/89). 

(46)(a)  Training  Provider 
Enviroiimental  ft  Occopational 
Consulting  &  Training,  Inc. 
Address:  3410  East  Cork  St,  Kalamazoo. 

MI  490O1.  Contact  A.  Qark  Kahn, 

Phone:  (616)  388-8099. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Abatement  Wori(«r  Refresher  Course 

(contingent  hoa  3/7/89). 
Contractor/Supervisor  (contingent  frtun 

3/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  bom  3/7/89). 

(47)(a)  Training  Provider 
Environmental  Abateiaent  Systems,  lac. 
Address:  6416  Ellswrorth.  Detroit.  MI 

48238.  Contact:  Farrell  Davis,  Phone: 

(313)  34&-3154. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  8/ 

12/88). 
Contractor/Supervisor  (contingent  frt>m 

6/12/88). 

(46)(a)  Traiaing  Provider 
Environmental  Diversified  Services.  Inc 
Address:  24358  Sherwood,  Center  Line, 

Wa  48015-1061,  Contact  Michael  D. 

Berg,  Phone:  (313)  757-480a 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  3/ 

30/68). 
Abatement  Worker  Refresher  Coarse 

(contingent  from  4/14/89). 
Contractor/Supervisor  (continsent  frtm 

3/30/89). 
Contractor/Supervisor  Refresher  Coarse 

(contingent  frtun  4/11/88). 

(49)(a)  Training  Provider 
Environmental  Mangement  Conseltsnts. 
Inc. 


Address:  5201  Middle  Mt  Vernon  Rd.. 
EransTille.  IN  47712.  Contact  Barbara 
8.  Kramer,  Phone:  (812)  424-7768. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 


Contractor/Supervisor  (contingent  from 

3/9/89). 

(50)(a)  Training  Provider 
&ivironmental  Professionals,  he. 
Address:  1405  Newton  St.,  Tallmadge. 

OH  44278,  Contact:  Edward  C  Bnmer, 

Phone:  (216)  633-4435. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  frtmi 

2/2/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  l/XfBO). 

(SlKa)  Training  Provider 
Environmental  Rehab,  Inc. 
Address:  700  Coronis  Clr..  Green  Bay, 

WI 54304,  Contact:  Randy  LaCrosse. 

Phone:  (414)  337-065a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  frtun  1/ 

4/88). 
Abatement  Worker  (full  bom  3/28/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/13/89). 

(52)(a)  Training  Provider 
Environmental  Response  Systems.  Inc. 
Address:  5319  Broadway  Ave., 

Cleveland,  OH  44127.  Contact  Paul  J. 

Stroud,  Jr..  Phone:  (216)  883-1152. 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent  frtun 

12/29/88). 

(53](a)  Training  Provider 
Environmental  Safety  Training  Services, 
Inc. 
Address:  11802  HANSON  RD, 

Algonquin,  IL  60102.  Contact  Robert 

Sayro,  Phone:  (217)  525-6161. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  frtim  12/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/17/89). 

(54)(a)  Twining  Provider 
Environmental  Technologies  Co. 
(Formerly  Lee  Environmental  Services, 
Inc.). 
Addross:  2727  Second  Ave.,  Detroit.  MI 

48201,  Contact:  David  W.  McDowell 

Wione:  (313)  961-4230. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  bom  3/ 

17/89). 

(55)(a)  Training  Provider 
Environmental  Training  Institute. 
Address:  4708  Angold  Rd..  Toledo.  OH 

43615,  Contact  Dale  Bruhl  Jr.,  Phone: 

(419)  382-8200. 

(b)  Approved  CouaeK 


Abatement  Woricer  (contingent  from  1/ 

10/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/5/89). 

(56Ma]  Training  Provider  Envirplus, 
Inc. 
Address:  600  Hartrey  Ave  Suite  203  A. 

Evanston.  IL  60202,  Contact:  Salvadar 

Garda.  Munie:  (312)  475-0022. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  frtnn 

6/31/89). 

(57)  (a)  Trainirtg  Provider  Eacot,  Inc. 
Address:  540  Frontage  R±,  Suite  211, 

Northfield,  IL  60093.  Contact  R.  Eiic 

Zimmerman.  Phone:  (312)  501-219a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bam  8/ 

12/88). 
Abatement  Worker  Refresher  Coarse 

(contingent  from  9/15/88). 
Contractor/ Supervisor  (contingent  bxua 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  from  8/12/88). 
Inspector/Management  IHannM* 

Refresher  Cocose  (contingent  from  9/ 

1/88). 

(58Ha)  Training  Provider  Fdey 
Occupational  Health  Consulting. 
Address:  2400  North  Reynolds  Rd., 

Toledo,  OH  43615,  Contact  EX).  Foley. 

Jr.,  Phone:  (419)  531-n91. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

2/4/88). 
Contractor/Supervisor  Refresher  Coarse 

(contingent  frtMn  1/4/88). 

(59)(a)  Training  Provider  G  *  H 
Contracting  Associates,  Ltd. 
Address:  300  Aoom  St.,  P.O.  Box  490ea 

Plainwell.  MI  4eoea  Contact  }eQrey 

C.  Gren,  Phone:  (616)  685-1606. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

rim- 

Abatement  Woricer  (frill  from  11/7/88). 
Contractor/Supervisor  (contingeat  bom 

4/21/89). 

(<nHa)  Training  Provider  Gandee  ft 
Associates,  Inc. 
Address:  4468  Mobile  Dr..  Cohunbtis. 

OH  43220,  Contact  Kurt  Varga.  Phone: 

(614)  458^338. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/17/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6lT7l2B]. 
Contractor/ Siq>erTisor  (contingent  from 

6/1/88). 
Contractor/Supervisor  (faU  from  8/28/ 

88). 


Federal  Register  /  Vol.  54.  No.  228  /  Wednesday,  November  29,  1989  /  Notices 49223 


Contractor/Supervisor  Refresher  Course 

(contingent  from  7/26/89). 
Inspector/Management  Planner 

(contingent  from  3/3/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  8/ 

2/89). 

(61  )(a)  Training  Provider  Hazard 
Management  Group,  Inc. 
Address:  P.O.  Box  627,  Ashtabula,  OH 

44004,  Contact:  Gabriel  Demshar,  Jr., 

Phone:  (216)  992-1122. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/88). 
Contractor/Supervisor  (contingent  from 

1/4/88). 

(62)(a)  Training  Provider  Haiaido}XB 
Materials  Institute,  Inc. 

Address:  1550  OLD  Henderson  Rd., 
Suite  N-232,  Columbus,  OH  43222. 
Contact:  Al  Wilson,  Phone:  (614)  459- 
1105. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88), 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Plaimer 

(contingent  from  8/3/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  9/ 

15/88). 
Project  Designer  (contingent  from  10/14/ 

88). 

(63)(a)  Training  Provider  Heat  ft  Frost 
Insulators  ft  Asbestos  Workers  Local 
Union  No.  17  Apprentice  Training 
Center. 
Address:  3850  South  Racine  Ave.. 

Chicago.  IL  60609,  Contact  John  P, 

Shine,  Wione:  (312)  247-1007. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  (full  from  11/8/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/14/88). 
Contractor/ Supervisor  (contingent  from 

3/21/88). 
Contractor/Supervisor  (full  from  3/22/ 

88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(64)(a)  Training  Provider  Heat  ft  Frost 
Insulators  ft  Asbestos  Workers  Local 
Union  No.  34. 
Address:  708  South  10th  St. 

Minneapolis,  MN  55404,  Contact  Lee 

Houske,  Phone:  (612)  332-3216. 

(b)  Approved  Courses: 
Abatement  Woricer  (full  from  11/8/88). 


Contractor/ Supervisor  (full  from  11/6/ 
68). 

(65)(a)  Training  Provider  Helix 
Environmental,  Inc. 
Address:  416  Triangle,  Dayton.  OH 

45419,  Contact:  Ralph  Froehlich, 

Phone:  (513)  298-2990. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

1/89). 
Contractor/Supervisor  (contingent  from 

11/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

1/89). 

(66)(a)  Training  Provider  hP.C.  of 
Chicago. 
Address:  4309  West  Henderson, 

Chicago,  IL  60641,  Contact:  Robert  G. 

Cooley,  Phone:  (312)  718-7395. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  (full  from  8/8/88). 
Contractor/Supervisor  (contingent  from 

2/7/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/7/89). 
Inspector/Management  Plaimer 

Refresher  Course  (contingent  from  2/ 

7/89). 

(67){a)  Training  Provider  Illinois 
Environmental  Institute. 
Address:  8425  West  95th  St..  Hickory 

Hills,  IL  60457,  Contact  William  T. 

Giova,  Phone:  (312)  839-9000. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

3/89). 

(68)(a)  Training  Provider  Illinois 
Laborers'  ft  Contractors  Training 
Program. 
Address:  RJl.  3,  Mount  Sterling,  IL 

62353,  Contact  Tony  Romolo,  Phone: 

(217)  773-2741. 

(b)  Approved  Courses: 
Abatement  Worker  (hill  from  12/15/85). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Contractor/ Supervisor  (contingent  from 

2/9/88). 
Contractor/Supervisor  (full  from  3/14/ 

88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  2/27/89). 

(69)(a)  Training  Provider  Use 
Engineering,  Ina 
Address:  7177  Arrowhead  Rd,  Duluth, 

MN  55811.  ConUct  John  F.  Use, 

Phone:  (218)  729-6858. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  4/11/88). 


(70)(a)  Training  Provider  Indiana 
Laborers  Training  Trust  Fund. 

Address:  P.O.  Box  758,  Bedford,  IN 
47421,  Contact:  Richard  Fassino, 
Phone:  (812)  278-8751. 
(b)  Approved  Courses: 

Abatement  Woricer  (contingent  from  12/ 

11/87). 
Abatement  Worker  (full  from  2/22/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/7/88). 
Contractor/Supervisor  (contingent  from 

6/2/88). 
Contractor/Supervisor  (full  from  8/15/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/14/88). 

(7l)(a)  Training  Provider  Indianapolis 
Center  for  Advanced  Research.  Inc. 

Address:  611  North  Capitol  Ave., 
Indianapolis,  IN  46204,  Contact 
William  Beranek,  )r.,  Hione:  (317)  282- 
5027. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

13/88). 
Abatement  Worker  (full  from  1/10/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/27/88). 
Contractor/Supervisor  (contingent  from 

8/15/88). 
Contractor/Supervisor  (full  from  1/10/ 

88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  12/27/88). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner  (full 

from  6/6/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

6/88). 

(72)(a)  Training  Provider  Industrial 
Environmental  Consultants. 

Address:  2875  Northwind.  Suite  113. 

East  Lansing.  Ml  48823,  Contact: 

James  C.  Fox.  Phone:  (517)  332-7026. 

(b)  Approved  Courses: 
Abatement  Woricer  (contingent  from  5/ 

9/88). 
Abatement  Woricer  (frill  from  1/23/89). 
Abatement  Woricer  Refresher  Course 

(contingent  from  1/18/88). 
Contractor/Supervisor  (contingent  from 

8/3/88). 
Contractor/Supervisor  (full  from  1/23/ 

68). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/5/88). 
Inspector/Management  Plaimer 

(contingent  from  3/1/88). 

(73)(a)  Training  Provider  Institute  for 
Environmental  Assessment 
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Address:  2829  Vemdale  Aven  Anoka, 

MN  55303.  Contact  Bill  Sloan.  Phone: 

(612)  427-5310. 

(b)  Approved  Coanes: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (contingent  from 

B/12/88). 
Inspector  Refresher  Course  (contingent 

from  2/23/89). 

(74)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  Na  19. 
Address:  9401  West  Beloit  Rd..  No.  209, 

Milwaukee.  WI  53227.  Contact: 

RandaU  Gottsacker,  Phone:  (414J  321- 

2828. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  frt)m  12/ 

29/88). 
Abatement  Worker  (full  from  5/15/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/26/89). 
Contractor/ Supervisor  (contingent  from 

12/29/88). 
Contractor /Supervisor  Refresher  Comve 

(contingent  from  1/26/89). 

(75)(a)  Tivining  Provider 
International  Association  of  Heat  ft 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  Na  34. 
Address:  708  South  10th  St.. 

Minneapolis,  MN  55404,  Contact  Lee 

A.  Houske,  Phone:  (612)  332-3216. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

8/88). 
Contractor/Sapervisor  (contingent  from 

9/1/88). 

(76)(a)  Training  Provider 
International  Association  of  Heat  ft 
Frost  Insulators  ft  Asbestos  Workers, 
Local  Union  No.  127. 
Address:  2787  Pamela  Dr.,  Green  Bay, 

WI  54302,  Contact  Michael  A. 

Simons,  Phone:  (414)  468-5973. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/ Supervisor  (contingent  from 

1/18/89). 

(77)(a)  Training  Provider  JWP 
Enterprises,  Ltd. 
Address:  122  Water  St.,  Baraboo.  WI 

53913,  Contact:  Stephen  P.  Jandrowski, 

Phone:  (608)  356-2101. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  fri:i<a  6/ 


Abatement  Worker  Refresher  Course 

(contingent  from  6/8/89). 
Contractor/ Supervisor  (contingent  from 

6/6/80). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  6/8/80J. 

(78Ka)  Training  Provider  Keeter 
Environmental,  LTD. 

Address:  699  Edgewood  Ave.,  Elmhorst 

EL  80126,  Contact  Phihp  Peknm. 

Phone:  (312)  941-0201. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

27/89). 

(79)(a)  Training  Provider  Kemron 
Environmental  Services,  Inc. 

Address:  32740  Northwestern  Hwy.. 

Farmington  Hills.  MI  48018,  Contact: 

Sara  A.  Bassett,  Phone:  (313)  626-2426. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89J. 
Contractor/Supervisor  (contingent  from 

5/13/88). 
Contractor/ Supervisor  (hiD  from  2/27/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2f7lB9). 
Inspector/Management  Planner 

(contingent  from  3/25/88). 
Inspector/Management  Planner 

Refresher  Course  (oontiogent  frxun  1/ 

4/89). 

(80X«)  Training  Provider  Lakeland 
Contractors,  Inc. 
Address:  7ei5-B  St.  Clafr  St,  Mentor, 

OH  44060,  Contact  Rex  Haiiii,  FhcHie: 

(216)  942-0006. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/11/89). 

(81)(a)  Training  Provider  Ltfi 
Enterprises.  Inc. 
Address:  917  Main  St,  Dresden.  OH 

43821,  Contact  lames  R.  Lepi.  Phone: 

(614)  754-1162. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 

(B2)(a)  Training  Provider  Ly]e 
Training  Institute. 
Address:  41  South  Grant  Columbus,  OH 

43215,  Contact:  Andrea  D.  Hamblin. 

Phone:  (614)  224-8822. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

21/88). 
Contractor/Supervisor  (contingent  frvm 

3/7/89). 
Inspector/Management  Planner 

(contingent  from  6/30/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

16/89). 

(83)(a)  TminiJtg  Provider  MJC.  Moore 
ft  Sona,  inc. 


Address:  5150  Wagoner-Ford  Rd., 

Dayton.  OH  45414.  Contact  Catherine 

C.  Buchanan,  Phone:  (513)  236-1812. 

(b)  Approved  Courses: 
Abatement  Wwker  (contingent  from  3/ 

31/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/7/89). 
Contractor/Supervisor  (contingent  from 

3/31/89). 
Contractor/ Supervisor  Refresher  Coarse 

(contingent  from  4/7/89). 

(64Ka)  JYainingProvidoT  iAat^ieU 
Environmental.  Inc. 
Address:  799  Roosevelt  Rd.,  Building  «, 

Glen  Ellyn,  IL  60137,  Contact:  James  E. 

ViskocU,  Phone:  (312)  858-2092. 

(b)  Approved  Courses: 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/6/89). 
Inspector /Management  Planner 

Refresher  Coiu-se  (contingent  from  7/ 


(85)(a)  Training  Provider  Manage 
Right  Asbestos  Consultants. 
Address:  314  West  Genesee  Ave., 

Saginaw,  MI  48602.  Contact  Mary 

Margaret  Brown.  Phone:  (517)  753- 

8290. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

24/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/27/89). 
Contractor/Supervisor  (contingent  fitim 

4/7/89). 

(86)(a)  Training  Provider  Mark  A. 
Kriesemint  Ltd. 
Address:  P.O.  Box  06198.  Chicago,  IL 

60606-0198,  Contact:  Mark  Kriesemint. 

Phone:  (312)  463-0206. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(87Xa)  Training  Provider  McDowell 
Business  Training  Center. 
Address:  1328  S.  Michigan  Ave..  Suite 

103,  Chicago,  IL  60605,  Contact 

Edward  McDowell  Phone:  (312)  427- 

2598. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

8/89). 

(88)(a)  Training  Provider 
Metropolitan  Detroit  AFL-CIO  lYaining 
Cent«>. 
Address:  14333  Prairie,  Detroit  MI 

48238,  Contact  Richard  M.  King. 

Phone:  (313)  883-1000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
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Contractor/Supervisor  (contingent  from 
8/12/88). 

(89)(a)  Training  Provider  h^fiiigfin 
Laborers  Training  Institute. 
Address:  11155  South  Beardslee  Rd., 

Perry,  MI  48872,  Contact  Edwin  H. 

McDonald.  Phone:  (51^  825-491^ 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

9/88). 
Abatement  Worker  (full  from  5/2/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/Supervisor  (contingent  from 

4/6/88). 
Contractor/Supervisor  (full  from  5/6/ 

88). 
Contractor /Supervisor  Refresher  Course 

(contingent  from  11/14/88). 

(90)(a)  Training  Provider  t^d-CentrsA 
Illinois  District  Council  of  Carpenters. 
Address:  910  Brenkman  Dr.,  Pekin,  IL 

61554.  Contact  Mr.  Burnett  Phone; 

(308)353-4232. 

(b)  Approved  Courses: 

Abatement  Worker  Refresher  Course 

(contingent  from  9/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/1/89). 

(OTKa)  Training  Provider  Midwest 
Center  for  Occupational  Health  & 
Safety. 

Address:  840  Jackson  St,  St  Paul.  MN 

55101,  Contact:  Ruth  K.  Mclntyre. 
Phone:  (612)  221-3992. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

16/88). 
Contractor/Supervisor  (full  from  11/28/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner  (full 

from  5/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

1/88). 

(92)(a)  Training  Provider  Midwest 
Health  Training. 
Address:  3820  Central,  Western  Springs, 

IL  60558,  Contact  H.C.  Brown,  Phone: 

(312)  246-9527. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

25/88). 
Abstimenk  Woricer  (fall  from  4f2S/86). 
Abatement  Work«  Refresher  Course 

(contingent  from  8/15/88). 
Contractor/ Supervisor  (contingent  from 

2/23/89). 

(93Ka)  Training  Provider  Milwaukee 
Asbestos  lofimBstion  Center. 
Address:  2224  South  Khmirkinntc  Ave.. 

Milwaukee.  WI  53207,  Contact 


Thomas  R.  OrteU.  Phone:  (414)  744- 
8100. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  frran  2/23/80). 
Contractor/ Supervisor  (contingent  from 

12/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/23/89). 
Inspector/Management  Planner 

(contingent  from  3/2/89). 
Inspector /Management  Manner 

Refresher  Course  (contingent  from  2/ 

23/89). 
Proiect  Designer  (contingent  from  9/22/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  10/16/80). 

(94)(a)  Training  Provider  Morslne 
Valley  Community  College. 
Address:  10900  South  88th  Ave..  Palos 

Hills,  IL  60465,  Contact:  Richard 

Kukac  Phone:  (312)  974-5733. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

7/89). 
Abatement  Worker  Refresher  Coarse 

(contingent  from  3/16/89). 
Contractor/Supervisor  (contingent  from 

6/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/8/88). 
Inspector/Management  Plaimer  (full 

from  2/9/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

6/88). 

(95)(a)  Training  Provider  National 
Asbestos  Abatement  Corp. 
Address:  1198  Robert  T.  Longway  Blvd., 

Flint  MI  48503.  Contact:  James  S. 

Sheaffer,  Phone:  (313)  232-7100. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

7/89). 
Abatement  Worker  (full  from  4/18/88). 

(96)(a)  Training  Provider  National 
Institute  for  Abet«nent  Education. 
Address:  5501  Williamsburg  Way  No. 

305.  Madison.  WI  53719,  Contact 

Dean  Leischow,  FImhw:  (606)  271-7281. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

15/88). 
Contractor/Supervfaor  (contingent  from 

7/15/88). 

(97)(a)  Training  Provider  Northern 
Safety  Consultants,  Inc. 
Address:  1406  Lincoln  Ave.,  Marquette, 

MI  49855,  Contact  Christopher  M. 

Baker.  Phone:  (906)  228-5161. 

(b)  Approved  Courses: 
Abatement  Woiker  (full  from  5/31/B8). 


CoiLtractor/S«4>erviaor  (htU  from  S/U/ 

88). 
Coottsctor/ Supervisor  Refresher  Course 

(contingent  from  10/7/8^ 

(98)(a)  Training  Provider  Northland 
Environmental  Services,  Inc. 

Addrear.  P.O.  Box  900.  Stevens  Point. 

WI  54481,  Contact  Bob  Voborsky. 

Phone:  (715)  341-9690. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  1/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

1/18/89). 
Contractor /Supervisor  Refresher  Course 

(contingent  from  1/18/89). 

(99)(a)  Training  Provider  Nova 
Environmental  Services. 

Address:  Suite  420  Hazeltine  Gates,  1107 

Hazeltine  Blvd.,  Chaska,  MN  55318, 

Contact:  Deborah  S.  Green,  Hione: 

(612)  448-8393. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

24/87). 
Abatement  Woiker  Refresher  Course 

(contingent  from  4/l3ltS8]. 
Contractor/Supervisor  (contingent  from 

9/1/88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  4/13/89). 

(100)(a)  Ttoining  Provider  Nova 
Environmental,  Inc. 

Address:  5340  Plymouth  Rd..  Suite  210. 

Ann  Arbor,  MI  48105,  Contact  Kary  S. 

Amin,  Phone:  (313)  930-0995. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

13/88). 
Abatement  Worker  (full  from  3/27/89). 
Contractor/ Supervisor  (contingent  from 

10/7/88). 
Contractor/Si4)ervisor  (full  from  3/27/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
Inspector/Management  Planner 

(contingent  from  10/7/88). 
Inspector/Management  Planner 

Refresher  Cotu^e  (contingent  from  11/ 

14/88). 

(101  )(a)  Training  f^vider  Ohio 
Asbestos  Workers  Council. 

Address:  1216  East  McMillan  St.,  Room 
107,  Cincinnati,  OH  45208,  Contact 
Larry  ftiley.  Phone:  (513)  221-5988. 
(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  from 
2/17/88). 

Contractor/Supervisor  (full  from  S/12/ 
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{102Ka)  Training  Provider  Ohio 
Laborers  Training  ft  Upgrading  Trust 
Fund. 
Address:  25721  Coshocton  Rd.,  P.O.  Box 

218,  Howard.  OH  43028,  Contact  John 

L  Railing,  Phone:  (614)  599-7915. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/11/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  Q/llOS). 
Contractor/ Supervisor  (contingent  from 

7/27/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/6/89). 

(103){a)  Training  Provider  Olive  - 
Harvey  College  Skill  Center. 
Address:  10001  South  Woodlawn  Ave.. 

Chicago,  IL  60628,  Contact:  Verondo 

Tucker.  Phone:  (312)  660-4841. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 


(104)(a)  Training  Provider  Peoria 
PubUc  Schools. 
Address:  3202  North  Wisconsin  Ave.. 

Peoria,  IL  61603.  Contact:  Emil  S. 

Steinseifer,  Phone:  (309)  672-6512. 

(b)  Approved  Course: 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 

(105)(a)  Training  Provider 
Professional  Asbestos  Control  Company 
Inc. 
Address:  5739  West  Howard  St.  Niles. 

IL  60648,  Contact:  William  Foss. 

Phone:  (312)  647-0077. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  11/ 

2/89). 
Contractor/Supervisor  (contingent  from 

11/2/89). 

(106){a)  Training  Provider 
Professional  Asbestos  Labor  Services, 
Inc. 
Address:  1501  Martin  Luther  King  Dr., 

Gary,  IN  46407.  Contact:  George 

Bradley,  Phone:  (219)  883-8541. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/5/88). 

(107)(a)  Training  Provider 
Professional  Service  Industries,  Inc 
Address:  510  East  22nd  St.,  Lombard,  IL 

60148.  Contact:  W.K.  Swartzendruber. 

I^one:  (312)  691-1490. 

(b)  Approved  Courses: 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/11/80). 
Inspector/Management  Planner 

(contingent  from  12/15/88). 
Inspector/Management  Planner  (full 

from  4/27/89). 


Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

11/89). 

(108)(a)  Training  Provider  Randolph 
ft  Associates,  Inc. 
Address:  8901  North  Industrial  Rd^ 

Peoria,  IL  61615,  Contact:  Kirk  E. 

Sweetland.  Phone:  (309)  692-4422. 

(b)  Approved  Courses: 
Confractor/ Supervisor  (contingent  from 

5/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/9/89). 

(109)(a)  Training  Provider  Rend  Lake 
College. 
Address:  Department  AAA.  Ina,  IL 

62846,  Contact  Fred  Bruno,  Phone: 

(618)  437-5321. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

29/89). 
Abatement  Worker  (full  &>om  10/10/89). 

(110)(a)  Training  Provider  Risk 
Services,  Inc. 
Address:  26384  Ford  Rd.,  Suite  200, 

Dearborn  Heights,  MI  48127,  Contact: 

Michael ).  Borsuck.  Phone:  (313)  565- 

5225. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  &t)m  4/ 

11/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/11/89). 
Contractor/ Supervisor  (contingent  bom 

4/11/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/11/89). 

(lll)(a)  Training  Provider  SJZ. 
Mansdorf  ft  Associates.  Inc. 
Address:  2000  Chestnut  Blvd.,  Cuyahoga 

Falls,  OH  44223-1323,  Contact  S.Z. 

Mansdorf,  Phone:  (216)  928-5434. 

(b)  Approved  Courses: 
Contractor/ Supervisor  (contingent  from 

1/15/88). 
Contractor/Supervisor  (full  bom  2/12/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/19/89). 
Inspector/Management  Planner 

(contingent  from  6/24/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

28/89). 

(112)(a]  Training  Provider  Safer 
Foundation. 
Address:  571  West  Jackson  Blvd.. 

Chicago,  IL  60606,  Contact:  C.  Bentley 
or  P.  Bergmann,  Phone:  (312)  922-220a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

15/88). 
Abatement  Worker  (full  from  7/7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/3/89). 


(113)(a]  Training  Provider  S^ety 
Djrnamics. 
Address:  124  Massachussetts  Ave.. 

Poland.  OH  44514,  Contact  Ronald  G. 

Zikmund,  Phone:  (216)  757-3899. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

18/89). 

(114)(a)  Training  Provider  Safety 
Training  of  Illinois. 
Address:  1515  South  Park.  Springfield,  IL 

62704,  Contact  S.  David  Ferris.  Phone: 

(217)  787-9091. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/18/87). 
Abatement  Worker  Refresher  Course 

(contingent  bom  11/14/88). 

(llS)(a)  Training  Provider  Sear  Corp. 
Address:  8802  Bash  St.  Suite  F. 

Indianapolis,  IN  46256.  Contact  Todd 

M.  Strader,  Wione:  (317)  576-5845. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  fitjm  3/ 

3/89). 
Abatement  Worker  (full  from  7/7/89). 

(116){a)  Training  Provider  Seneca 
Asbestos  Removed  ft  Control  Inc. 
Address:  76  Ashwood  Rd.,  Tiffin,  OH 

44883,  Contact:  Roger  Bakies,  Phone: 

(419)  447-0202. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

21/89). 

(117)(a)  Training  Provider  Sierra 
Analytical  ft  Consulting  Services,  Inc. 
Address:  307  North  First  St.  Ann  Arbor. 

MI  48103,  Contact  David  Nelson. 

Kione:  (313)  662-1155. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

17/89). 
Contractor/Supervisor  (contingent  from 

1/26/89). 
Contractor/Supervisor  (full  from  3/13/ 

89). 

(118)(a)  Training  Provider  South  East 
Michigan  Committee  on  Occupational 
Safety  and  Health  (SEMCOSH). 
Address:  1550  Howard  St,  Detroit  MI 

48216,  Contact  Barbara  Boylan, 

Phone:  (313)  961-3345. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  10/ 

13/87). 
Abatement  Worker  (full  from  4/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 

(119)(a)  Training  Provider  Testing 
Engineers  ft  Consultants,  Inc. 
Address:  1333  Rochester  Rd.,  P.O.  Box 

249,  Troy,  MI  48099,  Contact  Karl  D. 

Agee.  Phone:  (313)  588-6200. 

(b)  Approved  Courses: 
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Inspector/Management  Planner 

(c(Hitingcirt  from  5/9/88). 
Inspector/Management  Planner  (full 

from  8/22/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

30/89). 

(120)(a)  Training  Provider  Tint 
American  Center  for  Educational 
Development.  Inc. 
Address:  401  S.  Michigan  Ave.,  Chicago. 

IL  60605,  Contact  Ron  Broon.  Ftone: 

(312)  322-2233. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  11/ 

3/89). 
Contractor/Supervisor  (contingent  bom 

11/3/88). 

(121)(a)  Training  Provider  The  Brand 
'Vwpiiiiwii 
Address:  1420  Renaissance  I>r.,  Park 

Ridge,  IL  60068,  Contact  Frank ). 

Barta.  Phone:  (312)  296-1200. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  frt>m  1/ 

♦/ae). 

Abatement  Worker  (foil  from  5/1/8^ 
Abatenwnt  Worker  Refresher  Course 

(contingent  from  6/8/89). 
Contractor/Supervisor  (contingent  from 

7/7/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/16/88). 

(122)(a)  Tuning  Provider  The  Clear 
Consortium. 
Address:  127  North  Dearborn  St. 

Chicago,  IL  60602,  Contact  Lorenzo 

Higgins,  Phone:  (312)  388-0211. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  bom  7 1 
18/89). 

(123)(a)  naining  Provider  The 
Environmental  Institute. 
Address:  314  South  State  Ave.. 

Indianapolis,  IN  46201,  Contact  Cindy 

Witte,  Phone:  (317)  269-3618. 

(b)  Approved  Course: 
Abatement  Worker  Refresher  Course 

(contingent  from  12/22/88). 

(124)(a)  Trainiag  Provider  Thennico, 
Inc. 
Address:  3405  Centennial  Dr.,  P.O.  Box 

2151,  Midland.  MI  48641-2151,  Contact 

Kevin  Otis,  I%one:  (517)  496-2927. 

(b)  Approved  Course: 

Abatem«it  Woiker  (contingent  from  4/ 
7/89). 

(IZSKa)  Traiiuag  Provider  Tillotaoo 
Consulting  \  T-a'aing.  Ina 

Address:  9dd2  Oakview,  Pivtage,  MI 

49008,  Contact  KGcfaael  R.  TiUotsoa 

Phone:  (616)  323-2124. 

(b)  Approved  Coanet: 
Abatement  Worker  (contingent  from  12/ 

29/88). 


Abatement  Worker  Refresher  Course 

(contingent  from  12/11/88). 
Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/ Supervisor  Refresher  Coarse 

(contingent  from  12/11/88). 
Inspector/Management  IHanner 

(contingent  from  12/29/88). 
Inspector /Management  IHann«' 

Refresher  Course  (cc»itingent  from  12/ 

11/88). 

(128)  (a)  Training  Provider  Trust 
Thermal  Systems. 
Address:  10445  Wright  Rd..  Eagle,  MI 

48822.  Contact  Thomas  Lowe,  Phone: 

(517)  626-6791. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/7/88). 
Contractor/ Supervisor  (contingent  from 

3/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  bom  4/7 1 W). 

(127Ka)  Training  Provider  University 
of  Cincinnati  Medical  Center  Institute  of 
Envtronmental  Health  Kettering 
Laboratory. 

Address:  3223  Eden  Ave^  ML  058, 

Cincinnati,  OH  45267-0058,  Contact 

Judy  L  )arreU,  I%one:  (513)  558-1732. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  11/ 

14/88). 
Abatement  Worker  (full  from  11/15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/11/80). 
Confractor/ Supervisor  (full  from  10/20/ 

87). 
Confractor /Supervisor  Refresher  Course 

(contingent  bom  10/7/88). 
Inspector/Management  Planner  (full 

bom  11/18/87). 
Inspector /Management  Planner 

Refresher  Course  (contingent  bom  12/ 

1/88). 
Project  Designer  (contingent  from  10/26/ 

89). 

(128)(a)  Traiaiag  Provider  University 
of  Illioois  at  CUcago  M.AXC 
Address:  1440  West  Washington, 
Chicago.  IL  60812.  Contact  Tony 
Billotti,  Ph<Hie:  (312)  988-5762. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  10/1/ 

87  to  12/14/87). 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  (full  from  4/S/8B). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/8^. 
Contractor/Supervisor  (fiill  from  8/1/ 

86). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/88). 


Inspector/Management  Ptanner 

(contingent  frmn  10/2/87). 
Inspector/Management  Ptanner  (fuD 

from  10/21/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  2/17/80). 
Project  Designer  (contingent  from  7/71 

89). 

(129)(a)  Training  Provider  University 
of  Wisconsin. 
Address:  422  Lowell  HaU,  610  Langdon 

St.  Madison.  Wl  53703,  Contact  Neil 

DeClercq.  Phone:  (608)  282-2111. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/7/87). 
Abatement  Wori(er  Refresher  Course 

(contingent  from  12/15/88). 
Contractor/Supervisor  (contingent  from 

2/2/88). 
Confractor/Supervisor  (full  from  9/1/ 

88). 
Contractor /Supervisor  R^resher  Course 

(contingent  from  12/15/88). 
Inspector/Managemait  Planner 

(contingent  from  2/2/88). 
Inspector/Management  Planner  (fuO 

from  2/22/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  bom  111 

15/88). 
Project  Designer  (contingent  bom  9/15/ 

88). 
Project  Designer  Refresher  Course 

(contingent  from  3/3 fB9). 

(130)(a)  Training  Provider  William  E. 
Fink  ft  Associates. 
Address:  25  South  State  St,  Girard.  OH 

44420,  Contact  William  Fink.  Phone: 

(216)  545-1222. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

8/18/89). 

(131  )(a)  Tivwing  Provider  WMiam  E. 
Fink  ft  Associates,  Inc. 
Address:  3695  Indian  Run.  Suite  5, 

Canfield,  OH  44400,  Contact  William 

E.  Fink.  Phone:  (216)  533-8299. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  bom  2/13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/11/88). 
Ccmlractor/Si^wrvisor  (contingent  from 

8/18/89). 
Contractor/Supervisor  Refrvsher  Course 

(contingent  from  10/13/88). 

(132)(a)  Training  Provider  Wisconsin 
Laborers  Training  Center. 
Address:  P.O.  Box  150.  Almond.  WI 

54908,  Contact  Dean  fensen.  Pbooe: 

(715)  366-8221. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

8/87). 
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Abatement  Worker  (full  from  11/29/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/ Supervisor  (contingent  from 

11/21/88). 
Contractor/Supervisor  (full  from  11/29/ 

88). 

(133)(a)  Training  Provider  Wonder 
Makers,  Inc. 
Address:  3101  Darmo  St..  Kalamazoo.  MI 

49008,  Contact:  Michael  A.  Pinto, 

Phone:  (616)  382-4154. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

16/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/9/89). 
Contractor/Supervisor  (contingent  from 

3/16/89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  3/16/89). 
Inspector/Management  Planner 

(contingent  from  4/21/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

21/89). 

EPA-Approved  Training  Courses 
REGION  VI  -  Dallas.  TX 

Regional  Asbestos  Coordinator  John 
West,  6T-PT.  EPA.  Region  VI,  1445  Ross 
Avenue,  Dallas,  TX  75202-2733.  (214) 
655-7244,  (FTS)  255-7244. 

List  of  Approved  Courses:  The 
fallowing  training  courses  have  been 
approved  by  EPA.  The  courses  are  Usted 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VI  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  AAR,  Ina 
Address:  P.O.  Box  742648.  Houston.  TX 

77274-2848,  Contact:  David  S.  Bamett. 

Phone:  (713)  777-9205. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  1/ 
26/89). 

(2)(a)  Training  Provider  AC  &  C 
Systems  Corp. 
Address:  5909  Northwest  Expressway, 

Suite  310,  Oklahoma  City,  OK  73132. 

Contact:  Turner  Stallings,  Phone:  (405) 

728-0444. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

20/88). 
Contractor/Supervisor  (contingent  from 

10/26/88). 

(3)(a)  Training  Provider  AEGIS 
Associates,  Inc. 
Address:  4868  Research  Dr.,  San 

Antonio,  TX  78240,  Contact  John  J. 

Gokelman,  Phone:  (512)  641-6320. 


(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

5/25/89). 
Inspector  Refresher  Course  (contingent 

from  4/4/89). 

(4)(a)  Training  Provider  Abateco,  Ina 
Address:  10000  Old  Katy  Rd.,  Suite  200. 

Houston,  TX  77055.  Contact  W.D. 

Heimbrook,  Phone:  (713)  461-0692. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

14/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/17 /B9). 
Contractor/Supervisor  (contingent  from 

8/14/89). 

(5){a)  Training  Provider  American 
Specialty  Contractors,  Inc. 
Address:  8181  West  Darryl  Pkwy,  Baton 

Rouge,  LA  70896.  Contact  Kurt  Jones. 

Phone:  (504)  92&-9624. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

18/88). 
Abatement  Worker  (full  from  5/3/89). 
Contractor/Supervisor  (contingent  from 

11/18/88). 
Contractor/Supervisor  (full  from  5/4/ 

89). 

(6){a)  Training  Provider  Analytical 
Labs  Training  Center. 
Address:  218  Market  St,  Baird.  TX 

79504,  Contact:  Bob  Dye,  Phone:  (915) 

854-1284. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

21/89). 
Contractor/Supervisor  (contingent  from 

4/21/89). 

(7)(a)  Training  Provider  Asbestos 
Surveys  &  Training,  Inc. 
Address:  5959  Centralcrest,  Houston,  TX 

77092.  Contact  J.T.  Stoneb'urger, 

Phone:  (713)  681-2639. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  10/22/87). 

(8)(a)  Training  Provider  Ashley 
Environmental  Services. 
Address:  5959  Central  Crest  Houston, 

TX  77092,  Contact  Jesse  Ashley, 

Phone:  (713)  683-6311. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  9/ 

27/89). 

(9)(a)  Training  Provider  CCA 
Environmental  Inc. 
Address:  8499  Greenville.  Suite  105, 

Dallas,  TX  75231,  Contact:  Alcee 

Chriss,  Phone:  (214)  348-1954. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

18/89). 

(10)(a)  Training  Provider  Carpenters 
Apprenticeship  Training  School 


Address:  8505  Glen  Vista,  Houston.  TX 

77061.  Contact:  S.C.  Strunk.  Jr..  Phone: 

(713)  641-1011. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

8/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/8/B8). 

(ll)(a)  Tivining  Provider  CertiRed 
Asbestos  Training  Institute.  Inc. 
Address:  4202  Argentina  Cir..  Pasadena, 

TX  77504,  Contact:  Clyde  O.  Waters, 

Phone:  (713)  487-3155. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

20/88). 

(12)(a)  Training  Provider  Enviro-Con 
Services,  Inc. 
Address:  10014  Sussex  Drive.  Houston, 

TX  77041,  Contact  Johnny  Bacot 

Phone:  (713)  524-4121. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

28/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/2/89). 
Contractor/Supervisor  (contingent  from 

9/21/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/2/89). 

(13)(a)  Training  Provider 
Environmental  Consultant  Service. 
Address:  P.O.  Box  586422,  Dallas,  TX 

75258,  Contact  Thomas  Armstrong. 

Phone:  (214)  63^-3589. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

20/89). 
Contractor/Supervisor  (contingent  from 

4/20/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/1/89). 
Inspector/Management  Planner 

(contingent  from  4/20/89). 

(14)(a)  Training  Provider 
Environmental  Institute. 
Address:  5918  W.  Courtyard  Dr.,  Suite 

4ia  Austin.  TX  7873a  Contact  E.  H. 

Hurst,  Phone:  (512)  338-4332. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Contractor/Supervisor  (contingent  from 

1/11/88). 
Contractor/Supervisor  (full  from  3/1/ 

88). 
Inspector /Management  Planner  (full 

from  1/25/88). 
Inspector /Management  Planner 

Refresher  Course  (contingent  trom  10/ 

2/89). 

(15)(a)  Training  Provider: 
Environmental  Monitoring  Service,  Inc. 
(EMS). 
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Address:  13008  Amarillo  Ave.,  Austin. 
TX  78729,  Contact:  Rick  Pruett  Phone: 
(512)  335-9116. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Contractor/Supervisor  (contingent  from 

3/1/88). 
Inspector/Management  Planner 

(contingent  from  4/19/89). 

(16)(a)  Training  Provider  Field 
Sciences  Institute. 
Address:  2309  Renard  PI.  SE.  Suite  104. 

Albuquerque.  NM  87106,  Contact 

Robert  L  Edgar.  Phone:  (505)  764-9251. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

13/89). 
Abatement  Worker  Refresher  Course 

(full  from  8/1/89). 
Contractor/Supervisor  (contingent  from 

4/22/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  8/1/89). 
Inspector  Refresher  Course  (full  from  8/ 

1/89). 
Inspector/Management  Planner 

(contingent  from  4/22/88). 

(17){a)  Training  Provider  Fort  Worth 
Independent  School  District 
Address:  3210  West  Lancaster,  Fort 

Worth,  TX  78107.  Contact  RD. 

Duncan,  Phone:  (817)  336-8311. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Re''  esher  Course 

(contingent  from  7/27/88). 

(18)(a)  Training  Provider  GEBCO 
Associates,  Inc. 

Address:  1501  Norwood,  Suite  142, 
Hurst  TX  76054-3638,  Contact  Ed 
Kirch.  Phone:  (817)  268-4006. 
(b)  Approved  Courses: 

Abatement  Worker  (interim  from  4/15/ 

87  to  8/19/87). 
Abatement  Worker  (full  from  8/20/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/16/88). 
Contractor/Supervisor  ^contingent  from 

3/15/88). 
Contractor/Supervisor  (full  from  7/24/ 

69). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/27/88). 
Inspector/Management  Planner  (full 

from  3/7/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

27/88). 

(19)(a)  Training  Provider:  Gary 
LaFrance  Abatement  Workers  Training 
Program. 
Address:  4802  Prestwick,  Tyler,  TX 

75703,  Contact:  Gary  G.  LaFrance, 

Phone:  (214)  581-8852. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

14/88). 
Abatement  Worker  (full  from  4/12/89). 

(20)(a)  Training  Provider  IMPACT 
INC, 
Address:  5330  Griggs  Rd.,  Houston,  TX 

77021,  Contact  Edgar  Harvey,  Phone: 

(713)  845-2416. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

17/89). 

(21)(a)  Training  Provider 
International  Association  of  Heat  ft 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  No.  22. 
Address:  3219  Pasadena  Blvd., 

Pasadena.  TX  77503,  Contact  Robert 

M.  Chadwick,  Phone:  (713)  473-088a 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  lO/l/ 

87  to  10/4/87). 
Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  (full  from  3/22/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/5/87). 
Contractor/Supervisor  (full  from  6/27/ 

88). 

(22)(a)  Training  Provider  K  ft  T 
Safety  Service,  Inc. 

Address:  9888  Bissonnett  Houston,  TX 
77036,  Contact:  Kevin  Clothier,  Phone: 
(713)  988-9021. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

28/89). 

(23)  (a)  Training  Provider  Keers 
Environmental,  Inc. 

Address:  P.O.  Box  6848,  Albuquerque, 

NM  89197.  Contact  Robert  W.  Keers, 

Phone:  (505)  888-9525. 

(b)  Approved  Courses: 
Contractor/ Supervisor  (contingent  from 

3/28/89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  10/6/89). 

(24)(a)  Training  Provider  Kiser 
Enigineering,  Inc. 

Address:  211  North  River  St..  Seguia  TX 

78155,  Contact  Nathan  Kiser,  Phone: 

(512)  372-2570. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

27/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/24/89). 
Contractor/Supervisor  (contingent  from 

3/29/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/24/89). 

(25) (a)  Training  Provide!:  Lafayette 
Parish  School  Board  Asbestos  Training 
Program. 


Address:  P.O.  Drawer  2158,  Lafayette, 

LA  70502.  Contact:  Salvador  E.  Longo, 

Phone:  (504)  887-3740. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

21/88). 
Contractor/Supervisor  (contingent  from 

7/21/88). 

(26)(a)  Training  Provider  Lamar 
University.  Hazardous  Materials 
Program. 

Address:  P.O.  Box  10008,  Beaumont  TX 
77710,  Contact  Marion  Foster,  Phone: 
(409)  880-2369. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

19/88). 
Abatement  Worker  (full  from  4/26/89). 
Contractor/Supervisor  (contingent  from 

5/20/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/24/88). 

(27)(a)  Training  Provider  Law 
Enjgineering. 
Address:  5500  Guhn  Rd.,  Houston.  TX 

77040.  Contact:  Richard  Maclntyre. 

Phone:  (713)  939-7161. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

14/89). 

(28)(a)  Training  Provider  Little-Tex 
Insulation  Co..  Inc. 
Address:  911  North  Frio  St.,  San 

Antonio.  TX  78207.  Contact  Dan 

Juepe,  Phone:  (512)  222-8094. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

1/88). 
Contractor/Supervisor  (contingent  from 

8/1/88). 

(29](a)  Training  Provider  Louisiana 
Laborers  Union-AGC  Training  Fund. 
Address:  P.O.  Box  376,  Livonia,  LA 

70755-0376,  Contact:  Jamie  Peers, 

Phone:  (504)  637-2311. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/4/89). 

(30)(a)  Training  Provider  Louisiana 
State  University  Agricultural  ft 
Mechanical  College. 
Address:  361  Pleasant  Hall.  Baton 

Rouge,  LA  70803-1520.  Contact: 

Marcia  L  Gilman,  Phone:  (504)  388- 

6591. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/16/88). 
Abatement  Worker  Refresher  Course 

(full  from  3/8/89). 


J 
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Contractor/ Supervisor  (contingent  from 

10/6/87). 
Contractor/Supervisor  (fall  from  4/7/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/16/88). 
Contractor/ Supervisor  Refresher  Course 

(full  from  3/6/89). 
Inspector/Management  Planner  (full 

from  1/18/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/7/89). 

(3lMa)  Training  Provider.  MARTECH 
International,  Inc. 
Address:  P.O.  Box  460,  Broussard.  LA 

70518-0460,  Contact:  Gary  Lawley, 

Phone:  (318)  364-3880. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

17/89). 
Contractor/Supervisor  (contingent  from 

1/17/89). 

(32}(a)  Training  Provider  Maxim 
Engineers,  Inc. 
Address:  2342Fabens,  Dallas,  TX  75229, 

Contact  Kyle  B.  Dotson.  Phone:  (214) 

247-7575. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

6/89). 
Abatement  Worker  (full  from  Bl9feiS). 

(33)(a)  Training  Provider  Meador- 
Wright  &  Associates,  Ina 
Addresr  8211  W.  Northwest  Hwy..  Suite 
C280,  Dallas.  TX  75225.  Contact  Carl 
Teel,  Phone:  (214)  691-3485. 
(b)  Approved  Course: 
Inspector /Management  Planner  (full 
from  10/12/89). 

(34)(8)  Training  Provider  Moore- 
Norman  Area  Vocational  Training 
School. 

Address:  47Gl-12th  Ave..  NW.  Norman. 
OK  73069.  Contact  Frank  Coulter. 
Phone:  (405)  364-5763. 
(b)  Approved  Courses: 
Abatement  Woricer  (full  from  3l3/Be]. 
Abatement  Worker  Refresher  Course 

(contingent  from  5/19/89). 
Contractor/ Supervisor  (full  from  3/3/ 

86). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/19/89). 
Inspector/Management  Planner 

(contingent  from  1/25/88). 
Inspector/Management  Planner  (fiill 

from  4/4/88). 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  5/ 
19/89). 

(35)(8)  Training  Provider  Nelson/ 
Imel,  Inc. 

Address:  3900  Morrison  Cir.,  Norman, 
OK  7307Z  Contact:  Deborah  Nelson, 
Phone:  (405)  364-327a 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/16/88). 
Contractor/Supervisor  Refresher  Coarse 
(contingent  from  4/7/89). 
(36)(a)  Training  Provider  O'Connor 
McMeJion.  Inc. 

Address:  1505  Luna  Rd.,  Suite  114, 
Carrollton,  TX  75006,  Contact:  James 
M.  Walley,  Phone:  (214)  245-3300. 
(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 
27/88). 

(37)(a)  Training  Provider 
Occupational  Safety  Training  Institute. 
Address:  9000  West  Bellfort  Suite  450, 
Houston,  TX  77031,  Contact:  Eva 
Bonilla,  Phone:  (713)  270-6682. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/8/88). 
Confractor/Supervisor  (contingent  from 

7/27/88). 
Confractor/Supervisor  (full  from  7/27/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/8/88). 
Inspector/Management  Planner 
(contingent  from  9/15/88). 
(38)(a)  Training  Provider  PAN  AM 
World  Services  Inc. 
Addresr  P.  O.  Box  58938,  Houston.  TX 
77258,  Contact:  Audrey  Hall.  Phone: 
(713)  483-7951. 
(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 
23/89). 

(39)(a)  Training  Provider  Pmtechnica 
Environmental  Services. 
Address:  14760  Memorial  Dr.,  Suite  105. 
Houston,  TX  77079,  Contact  Hu^ 
Songster,  Phone:  (713)  496-9874. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

5/89). 
Abatement  Worker  (full  from  6/30/89). 
Contractor/Supervisor  (contingent  from 
6/22/89). 

(40)(a)  Training  Provider  R  ft  H 
Associates,  Iii&  ^ 

Address:  P.O.  Box  894a  Albuquerque, 
NM  8719a,  Contact  Floyd  Rubi, 
Phone:  (505)  275-1045. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

12/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor /Supervisor  (contingent  from 
1/12/89). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Inspector/Management  Planner 

(contingent  from  1/12/89). 
Inspector/ Management  Planner 
Refresher  Course  (contingent  from  4/ 
20/89). 

(41)(a)  Training  Provider  RABA- ' 
WSTNER  Training  Institute. 
Address:  12821  West  Golden  Ln..  San 
Antonio,  TX  78249,  Contact  Don 
Kirchoff.  Phone:  (512)  699-9090. 
(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 
23/89). 

(42)(a)  Training  Provider  Region  6 
Environmental  Training. 
Address:  P.O.  Box  180435,  Austin.  TX 
78718-0435,  Contact  Charlotte 
Ramzel.  Phone:  (512)  837-9296. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 
Contractor/Supervisor  (contingent  from 

7/27/88). 
Confractor/Supervisor  Refresher  Course 
(contingent  from  3/2/89). 
(43)(a)  Training  Provider  Regional 
Environmental  Training  Center. 
Address:  9024  Garland  Rd.,  Dallas,  TX 
75218,  ConUct  Lisa  Adams,  Phone: 
(214)  328-292a 
(b)  Approved  Courses: 
Confractor/Supervisor  (contingent  from 

9/1/89). 
Inspector/Management  Planner 

(contingent  frvMS  9/1/89). 

(44)(a)  Training  Provider  Safety  & 
HealOi  Research  Institute. 
Address:  500  One  Gallery  Tower,  13355 

Noel  Rd..  P.O.  Box  612245.  Dallas,  TX 

75261,  Contact:  Ted  Davis,  Phone: 

(214)  851-353«. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

12/88). 
Confractor/Supervisor  (contingent  from 

9/12/88). 
Inspector/Management  Planner 

(contingent  from  9/12/88). 

(45)(a)  Training  Provider  Southeast 
Arkansas  Education  Services 
Cooperative. 
Address:  U  A.M.  -  Willard  Hall  P.O. 

Box  3507,  Monticello,  AR  7H»5. 

Contact  Uoyd  Crosaley.  Phone:  (501) 

367-684a 

(b)  Approved  Course: 
Inspector /Xfanagement  Planner 

Refresher  Course  (contingent  from  4/ 

11/89). 
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(46)(a)  Training  Provider  Southwest 
Environmental  Institute. 
Address:  P.O.  Box  295,  Abilene,  TX 

79b05.  Contact  Tom  Dye.  Phone:  (915) 

691  -0189. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/17/89). 
Confractor/Supervisor  (contingent  from 

10/20/88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  8/8/89). 
Inspector/Management  Planner 

(contingent  from  8/24/89). 

(47)(a)  Training  Provider  Texas 
Engineering  Extension  Service  Building 
Codes  Inspection  Training  Division. 
Address:  Texas  A  &  M  University 

System,  College  StaUon,  TX  77843- 

8000,  Contact:  Tom  Gamer,  Phone: 

(409)  845-6682. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  9/28/87). 
Confractor/Supervisor  (interim  from  5/ 

26/86  to  9/13/87). 
Contractor/Supervisor  (full  from  9/14/ 

87). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/2/89). 
Inspector/Management  Planner  (full 

from  10/19/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/1/69). 

(48)(a)  Training  Provider  Texas  Tech 
University. 

Address:  P.O.  Box  4369.  Lubbock.  TX 
79409,  Contact:  Renee  Witherspoon. 
Phone:  (806)  742-3876. 
(b)  Approved  Course: 

Contractor/Supervisor  (contingent  from 

10/31/89). 

(49)(a)  Training  Provider  IvHane 
University,  School  of  Public  Health  & 
Tropical  Medicine,  Dept  of 
Environmental  Health  Sciences. 
Address:  1430  Tulane  Ave..  New 

Orleans,  LA  70112.  Contact  Shau- 

Wong-Chang.  Phone:  (504)  588-5374. 

(b)  Approved  Courses: 

Contractor/Supervisor  (interim  from  3/ 

17/87  to  9/14/87). 
Contractor/ Supervisor  (full  from  9/15/ 

87). 

Inspector /Management  Planner 
(contingent  from  5/20/88). 

(50)(a)  Training  Provider  \J.S. 
Analytical,  Inc. 

Address:  P.O.  Box  801,  Abilene,  TX 

79604,  Contact  Keith  Davis,  Phone: 

(915)  698-3293. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

13/89). 


Contractor/ Supervisor  (contingent  from 
2/13/89). 

(51)(a)  Training  Provider  ViiivenWy 
of  Arkansas  at  Little  Rock  Biology  Dept 
Address:  33rd  &  University,  Little  Rock. 

AR  72204.  Contact:  Phyllis  Moore, 

Phone:  (501)  569-3270. 

(b)  Approved  Course: 

Inspector/Management  Planner  ' 

(contingent  from  8/18/89). 

(52)(a)  Training  Provider  University 
of  Arkansas  at  Little  Rock,  Labor 
Education  Program. 
Address:  2801  South  University,  Little 

Rock,  AR  72204,  Contact  James  E. 

Nickles,  Phone:  (501)  569-8483. 

(b)  Approved  Courses: 

Inspector/Management  Planner 

(contingent  from  9/14/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  9/ 

12/88). 

(53)(a)  Training  Provider  University 
of  Houston/McClelland  Management 
Services,  Inc. 
.  Address:  Houston,  TX  77204-3901, 

Contact:  Patricia  Robinson.  Phone: 

(713)  749-7358. 

(b)  Approved  Course: 

Contractor/ Supervisor  (contingent  from 
5/5/89). 

(54)(a)  Training  Provider  University 
of  New  Mexico  The  Environmental 
Training  Center  Division  of  Continuing 
Education. 

Address:  1634  University  Blvd.  NE, 
Albuquerque,  NM  87131,  Contact:  Ed 
Rodriguez,  Phone:  (505)  277-9060. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/5/89). 
Contractor/Supervisor  (contingent  from 

6/16/85). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/5/89). 
Inspector/Management  Planner 

(contingent  from  9/19/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

6/89). 

(55)(a)  Training  Provider  University 
of  Texas  Health  Center  at  TYLER/ 
Critical  Environmental  Training,  Inc. 
Address:  P.O.  Box  2003,  Tyler,  TX  75710. 

Contact:  Ronald  F.  Dodson.  Phone: 

(214)  877-2310. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/14/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/27/88). 
Contractor/ Supervisor  (full  from  3/7/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/27/88). 


Inspector/Management  Planner 

(contingent  from  3/21/88). 
Inspector/Management  Planner  (full 

from  4/15/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  10/27/88). 

{56)(8)  Training  Provider  University 
of  Texas  at  Arlington  Civil  Engineering 
Dept 

Address:  Box  19308,  Arlington,  TX 
76019.  Contact:  Vic  Argento.  Phone: 
(817)  273-3694. 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  7/14/ 

86). 
Contractor/Supervisor  Refresher  Course 

(full  from  9/26/88). 
Inspector/Management  Planner  (full 

from  10/19/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  9/26/88). 

(57){a)  Training  Provider  Veltmann 
Engineering. 

Address:  Midland  Air  Park.  P.O.  Box 
50741,  Midland,  TX  79710,  Contact 
Clyde  Veltmann,  Phone:  (915)  683- 
1874. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Contractor/Supervisor  (contingent  from 

7/27/88). 

(58](a]  Training  Provider  Young 
Insulation  Group  of  Amarillo,  Inc. 
Address:  P.O.  Box  5098,  Amarillo.  TX 

79117,  Contact  Dennis  C.  Clayton. 

Phone:  (806)  372-4329. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/27/88). 

EPA-Approved  Training  Courses 
REGION  VII  -  Kansas  City.  KS 

Regional  Asbestos  Coordinator 
Wolfgang  Brandner,  EPA.  Region  VD. 
726  Minnesota  Ave.,  Kansas  City,  KS 
66101.  (913)  236-2835,  (FTS)  757-2835. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  TTiis  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  al).habetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VII  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  AEROSTAT 
Environmental  Engineering  Corporation. 
Address:  2817  Atchinson  Ave.,  Box  3096, 

Lawrence,  KS  66046,  Contact  Joseph 

Stimac.  I%one:  (913)  749-4747. 
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(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/g/86). 
Abatement  Worker  Refre«her  Course 

(contingent  from  313/89]. 
Abatement  Worker  Refresher  Course 

(full  from  3/16/89). 
Contractor/Supervisor  (fuB  from  5/9/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/3/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/17/89). 
Inspector/Management  Plaimer 

(contingent  from  3/14/88). 
Inspector/Management  Planner  (full 

from  1/23/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

13/69). 
Inspector/Management  Planner 

Refresher  Course  (full  from  2/14/88). 

(2)(a)  Training  Provider:  Abatement 
Project  Training. 
Address:  P.O.  Box  4372,  Kansas  City,  KS 

66104,  Contact  Virginia  Ireton.  Phone: 

(913)  788-3440. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  12/ 

15/88). 
Abatement  Worker  (full  bom  4/27/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/27/89). 
Abatement  Worker  Refresher  Course 

(full  from  4/29/89). 
Contractor/Supervisor  (contingent  from 

3/23/89). 
Contractor/Supervisor  (full  from  4/28/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/21/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/21/89). 

(3)(a)  Training  Provider  American 
Asbestos  Training  Center,  Ltd. 
Address:  529  West  First,  Monticello,  lA 

52310,  Contact:  Steve  Intlekofer, 

Phone:  (319)  465-5555. 

(b)  Approved  Courses: 
Abatement  Worker  (full  &T)m  8/27/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/23/89). 
Abatement  Worker  Refresher  Course 

(full  from  6/26/89). 
Contractor/Supervisor  (full  from  6/27/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/23/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/28/89). 
Inspector/Management  Plaimer 

(contingent  from  10/26/88). 
Inspector/Management  Planner  (full 
from  11/18/88). 

(4)(a)  Training  Provider  Asbestos 
Consulting  Testing  (ACT). 

Address:  14953  West  101st  Ter.,  Lenexa, 
KS  66215v  Contact:  Jim  Pickel.  Phone: 
(913)  492-1337. 


(b)  Approved  Courses: 
Abatement  Worker  (full  bvm  1/25/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/6/89). 
Contractor /Supervisor  (full  from  1/25/ 

88). 
Confractor/Supervisor  Refresher  Course 

(full  bom  1/6/89). 

(5) (a)  Training  Provider  Baird 
Scientific  Inc. 
Address:  221  West  Fourth  St.,  P.O.  Box 

842,  Carthage,  MO  64838,  Contact: 

Mackie  Redd.  Phone:  (417)  358-5567. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

26/89). 
Contractor/Supervisor  (contingent  from 

9/26/89). 

(6)(a)  Training  Provider  CHART 
Services.  Ltd 
Address:  4725  Merle  Hay  Rd.,  Suite  214, 

Des  Moines,  lA  50322,  Contact:  Mary 

A.  Finn,  Phone:  (515)  276-3642. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  Ul\7l87). 
Abatement  Worker  Refresher  Course 

(full  from  10/17/88). 
Contractor/Supervisor  (full  from  11/17/ 

87). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/17/88). 
Inspector/Management  Warmer  (full 

from  2/22/88). 
Inspector /Management  Planner 

Refresher  Course  (full  from  11/28/88). 

(7)(a)  Training  Provider  Construction 
Indust^  Laborers'  Training  Institute  for 
Eastern  Missouri. 
Address:  Route  1,  Box  79  H,  High  Hill, 

MO  63350.  Contact:  Jerald  A.  Pelker, 

Phone:  (314)  585-2391. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/18/89). 
Abatement  Worker  Refresher  Course 

(full  bom  5/31/89). 

(8)(a)  Training  Provider:  Construction 
Laborers  Building  Corp. 
Address:  Box  34549,  Omaha,  NE  68134. 

Contact:  Jack  Budd,  Phone:  (402)  572- 

0826. 

[b)  Approved  Course: 
Abatement  Worker  (full  bom  11/2/87). 

(9)(a)  Training  Provider  Educational 
Innovations. 
Address:  23  West  3rd  St.,  Lee's  Summit, 

MO  64063,  Contact:  JoAnn  Onwiler, 

Phone:  (816)  525-6911. 

(b)  Approved  Courses: 
Abatement  Weaker  (contingent  &t>m  4/ 

11/89). 
Abatement  Worker  (full  from  5/2/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/29/89). 


Abatement  Worker  Refrediei  Course 

(full  from  8/2/80). 
Contractor /Supervisor  (contingent  from 

4/11/89). 
Contractor/Supervisor  (full  from  5/2/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/29/88). 
Confractor/Supervisor  Refresher  Course 

(full  frt>m  8/2/89). 
Project  Designer  Refresher  Course 

(contingent  from  6/21/89). 
Project  Designer  Refresher  Course  (full 

from  7/31/89). 

(10)(a)  Training  Provider  Envmy- 
Impact  Inspections,  Inc 
Address:  1515  North  Warson,  Suite  213. 

St.  Louis,  MO  63132,  Contact:  Dwiis 

Boles,  Phone:  (314)  428^W87. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/88). 
Contractor/Supervisor  (contingent  from 

3/8/88). 

(ll)(a)  Training  Provider 
Enviroimiental  Salvage.  Ltd. 
Address:  25  South  15th  St.,  Suite  6A, 

Council  Bluffs,  LA  51501,  Contact 

Tracey  Coats,  Phone:  (712)  323-1836. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

12/89). 
Abatement  Worker  (full  from  2/16/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/22/89). 
Abatement  Worker  Refresher  Course 

(full  from  8/1/89). 
Contractor/Supervisor  (contingent  from 

1/12/89). 
Contractor/Supervisor  (full  bom  2/16/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/22/89). 
Contractor/ Supervisor  Refresher  Course 

(full  from  8/1/88). 

(12)(a)  Training  Provider 
Environmental  Technology,  Inc. 

Address:  4315  Merriam  Dr.,  Overland 

Park,  KS  66203.  Contact:  Mike  Bouska, 

Phone:  (913)  236-5040. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/29/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/26/89). 
Abatement  Worker  Refresher  Course 

(full  from  7/18/89). 

(13)(a)  Training  Provider  Flint  Hills 
Area  Vocational-Technical  School. 
Address:  3301  West  18th  Ave.,  Emporia, 

KS  66801.  Contact:  Jim  Krueger, 

Phone:  (316)  342-6404. 

(b)  Approved  Course: 
Abatement  Worker  (full  bom  3/7/88). 
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(14)(a)  Training  Provider  General 
Services  Administration  (GSA)-  Region 
6  Safety  &  Environmental  Mansieiprnent 
Div. 

Addresr  1500  East  Bannister  Rd., 
Kansas  City,  MO  64131-3088,  Contact- 
Sharon  Kersey,  Phone:  (816)  928-53ia 
(b)  Approved  Courses: 

Inspector /Management  Planner  (full 

from  5/16/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

18/89). 
Inspector /Management  Planner 

Refresher  Course  (full  bom  6l26/eO]. 

(15)(fl)  Training  Provider  Greater 
Kansas  City  Laborers  Training  Fund. 
Address:  8944  Kaw  Dr.,  Kansas  Oty,  KS 

66111,  Contact:  )ame«  D.  Bamett, 

Ftione:  (913)  441-«10a 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/19/89). 
Abatement  Worker  Refresher  Course 

(full  fttjm  7/19/89). 
Contractor/ Supervisor  (full  bom  5/2/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  6/19/89). 
Contractor/ Supervisor  Refresher  Course 

(frill  from  7/20/88). 

(16)(a)  Training  Provider  Hall- 
Kimbrell  Environmental  Services. 
Address:  4840  West  15th  St,  Lawrence, 

KS  66046,  Contact:  Alice  Hart,  Phone: 

(800)  637-0129. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  8/17/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/19/88). 
Abatement  Worker  Refresher  Course 

(full  from  lO/lS/88). 
Contract<H'/Supervi8or  (full  from  8/17/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/19/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/20/88). 
Inspector /Management  Planner  (full 

from  8/17/87). 
Inspector/Management  Planner 

Refresher  Coturse  (full  from  9/19/88). 
Project  Designer  (full  from  8/17/87). 
Project  Designer  Refresher  Course 

(contingent  from  9/19/88). 
Project  Designer  Refresher  Course  (full 

bom  U/20/88). 

(17)(a)  Training  Provider  Hazard 
Control  Training  Enterprises,  Inc 
Address:  P.O.  Box  20594,  Wichita.  KS 

67208,  Contact:  Karen  Alexander, 

Phone:  (316)  778-1153. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

19/88  to  12/7/88  only). 


Contractor/Siqwrvisor  (contingent  fron 

10/19/88  to  12/7/88  only). 

(18)(a)  Training  Provider  Hazardous 
Materials  Training  &  Research  Institute. 
Address:  306  West  River  Dr.,  Davenport 

lA  62801-1221,  Contact  Kirk  BarkdoU. 

Piione:  (319)  322-6015. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  frtrai  8/ 

6/89). 
Abatement  Worker  (full  from  4/13/89). 
Contractor/Supervisor  (contingent  bom 

6/8/89). 
Contractor/Supervisor  (full  frt>m  7/21/ 

89). 

(19)(a)  Training  Provider  Insulators  ft 
Asbestos  Workers  Midwest  States 
Health  &  Training  CoundL 

Address:  Rural  Route  2,  Wahoo,  NE 

68066,  Contact  Ray  Richmond,  Phone: 

(402)  443-4810. 

(b)  Approved  Courses: 
Abatement  Woiicer  (fuH  from  6/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/4/89). 
Abatement  Worfcer  Refresher  Course 

(fdl  from  4/24/89). 
Contractor/Supervisor  (foil  from  6/28/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  4/4/89). 
Contractor/Supervisor  Refresher  Course 

(frill  from  4/24/89). 

(20)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  No.l. 
Address:  3325  Hallenberg  Dr..  St.  Louis. 

MO  63044,  Contact:  James  M.  Hagen. 

Phone:  (314)  291-7399. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/28/89). 
Abatement  Worker  Refresher  Course 

(frill  from  6/30/89). 
Contractor/Supervisor  (full  fr^m  9/18/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/14/89). 

(21  Ka)  Training  Provider  Iowa  Dept 
of  Education. 
Address:  Grimes  State  O^ice  Bldg.,  Des 

Moines,  lA  50319,  Contact  C  Milt 

Wilson.  Phone:  (515)  281-4743. 

(b)  Approved  Course: 
Inspector/Management  Plaimer  (full 

from  4/4/86). 

(22Ka)  Training  Provider  Iowa 
Laborers  District  Council  Training  Fund. 
Address:  5806  Meredith  Dr.,  Des  Moines, 

lA  50322,  Contact  Jack  G.  Jones. 

Phone:  (515)  270-6965, 

(b)  Approved  Courses: 
Abatement  Woiicer  (frill  from  1/22/68). 


Contractor/Sopenrlaor  (continQWt  bam 

10/14/88). 

(23)(a)  Training  Provider  Kansas 
Construction  Laborers'  Training  Trust 
Fund. 

Address:  2430  Marlatt  Ave..  Manhattan, 

KS  66502.  Contact  Fred  Tipton. 

Fbone:  (913)  287-014a 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/19/88). 
Abatement  Woiiier  Refresher  Course 

(full  from  7/19/88). 
Contractor /Supervisor  (full  from  5/2/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/19/89). 
Confractor/Supervisor  Refresher  Course 

(full  ftt)m  7/20/89). 

(24|[a)  Training  Provider  Living  Word 
College. 

Address:  2750  McKelvey  Rd.,  St  Louis, 
MO  63043,  Contact  Donald  C. 
Femmer,  Phone:  (314)  201-2749. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  4/18/88  to  5/6/88). 
Inspector/Management  (Approval 

Revolbad  5/7/88). 

(25)(a)  Training  Provider  MTTON,  Inc 

Address:  P.O.  Box  1582.  Branson,  MO 

65616,  Contact  Tony  Williams,  Phone: 

(417)  335-6743. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

14/89). 
Abatement  Worker  (full  from  5/15/89). 
Contractor/Supervisor  (contingent  from 

4/14/88). 
Contractor/Supervisor  (full  from  5/15/ 

89). 
Inspector/Management  Planner  (full 

from  3/14/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

30/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/3/89). 

(26)(a)  Training  Provider  Maple 
Woods  Community  College. 
Address:  10771  Ambassador  Dr.,  Kansas 

City,  MO  64153,  Contact:  James  C. 

Lauer,  Phone:  (616)  891-650a 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/1/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/13/89). 
Contractor/Supervisor  (full  from  3/28/ 

88). 
Contractor /Supervisor  Refresher  Course 

(frill  from  1/13/89). 
Inspector/Management  Plannef 

(contingent  from  4/20/88). 

\ 
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Inapector/Management  Planner  (full 

{rom  5/2/88). 
Inspector/Management  Planner 

Befresher  Course  (contingent  from  7/ 

27/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  7/28/89). 

{27)(a)  Training  Provider  \Aay\i6yi 
Environmental  Training  Associates,  Inc. 
(META). 
Address:  P.O.  Box  1961,  Lawrence,  KS 

66044,  Contact:  Brad  Mayhew/Betty 

Fenstemaker.  Phone:  (800)  444-6382. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  \0l2alV7). 
Abatement  Worker  Refresher  Course 

(full  from  11/14/88). 
Contractor/ Supervisor  (contingent  from 

10/5/87). 
Contractor/Supervisor  (full  from  10/20/ 

87).  V 

Contractor/Supervisor  Refresher  Course 

(full  from  11/14/88). 
Inspector/Management  Planner  (full 

from  8/8/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/30/89). 

(28)(a)  Training  Provider  Midwest 
Environmental  Testing  &  Training.  Inc. 
Address:  635  Southwest  2nd  St,  Box 

1029,  Lee's  Summit.  MO  64063, 

Contact:  Steve  Minshall,  Phone:  (816) 

525-6681. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/9/88  to 

6/5/89  only). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/28/88  to  6/5/89 

only). 
Contractor/Supervisor  (full  from  5/9/88 

to  6/5/89  only). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  4/28/89  to  6/5/89 

only). 

(29)(a)  Training  Provider  National 
Asbestos  Training  Center  University  of 
Kansas. 
Address:  6600  College  Blvd.,  Suite  315, 

Overland  Park.  KS  66211,  Contact 

Karen  Wilson,  Phone:  (913)  491-0181. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7l27l«7). 
Abatement  Worker  Refresher  Course 

(contingent  from  lOlSJBe]. 
Abatement  Worker  Refresher  Course 

(full  from  9/26/89). 
Contractor/Supervisor  (interim  from  6/ 

1/85  to  7/26/87). 
Contractor/Supervisor  (full  from  7/27/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/5/88). 
Contractor/ Supervisor  Refresher  Course 

(full  from  1/25/89). 
Inspector/Management  IHanner  (full 

from  10/26/87), 


Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

5/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/25/89). 

(30)(a)  Training  Provider  PSH.  Inc. 
Address:  1810  Craig  Rd.,  Suite  114,  St 

Louis,  MO  63146,  Contact  Carol  B. 

Hoag,  Phone:  (314)  275-7733. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/14/89). 
Conb-actor/ Supervisor  (full  from  11/28/ 

88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  9/14/89). 
Inspector/Management  Planner  (full 

from  6/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

19/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/2/89). 

(31)(a)  Training  Provider 
Performance  Abatement  Services,  Inc. 
Address:  14801  West  99th  St.,  P.O.  Box 

19328.  Lenexa,  KS  66215,  Contact 

Robert  Bomkessel,  Phone:  (913)  888- 

2423. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

7/6/88). 
Contractor/Supervisor  (full  frt>m  7/27/ 

89). 

(32)(a)  Training  Provider  Roth 
Asbestos  Consultants,  Inc. 
Address:  1900  West  47th  PI.,  Westwood. 

KS  66205,  Contact:  Donald  J.  Welsh. 

Phone:  (913)  831-4795. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  3/ 


Abatement  Worker  (fuU  from  3/13/89). 
Abatement  Worker  Refresher  Course 

(contingent  frjm  6/15/89). 
Contractor/Supervisor  (contingent  from 

5/16/89). 
Contractor/Supervisor  (full  from  7/20/ 

89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  5/18/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

19/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/23/89). 

(33)(a)  Training  Provider  Ryckman's 
Emergency  Action  &  Consulting  Team 
(REACT). 
Address:  2208  Welsch  Industrial  Ct.  St 

Louis.  MO  63146,  Contact:  Nicolaus  P. 

Neuman,  Phone:  (314)  569-0991. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/26/86). 


Abatement  Woricer  Refresher  Course 

(contingent  from  4/28/89). 
Abatement  Worker  Refresher  Coiirse 

(full  from  8/3/89). 
Contractor/Supervisor  (full  from  7/28/ 

88). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  4/28/89). 
Contractor/Supervisor  Refresher  Course 

(fuU  from  8/4/88). 

EPA-Approved  Training  Coarses 

REGION  VJII  -  Denver.  CO 

Regional  Asbestos  Coordinator  David 
Combs.  (8AT-TS).  EPA.  Region  Vm,  1 
Denver  Place,  999-18th  St,  Suite  500, 
Denver,  CO  80202-2413.  (303)  293-1744, 
(FTS)  564-1744. 

List  of  Approved  Courses:  The 
follo%vlng  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VIII  training  courses  and  contact 
points  for  each,  are  as  follows. 

(l)(a)  Training  Provider  Acme 
Asbestos  Removal 
Address:  9101  Pearl  St,  Thornton.  CO 

80229,  Contact  Eugene  Aragan. 

Phone:  (303)  450-502& 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

26/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/31/89). 
Contractor/Supervisor  (contingent  from 

7/26/89). 

(2)(a)  Training  Provider  Asbestos 
Training  &  Supply. 
Address:  504  Saddle  Dr.,  Cheyenne,  WY 

82009,  Contact:  F.  Gerald  BlackweU, 

Phone:  (307)  634-685a 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  5/ 

2/89). 

(3)(a)  Training  Provider  Chen- 
Northern,  Inc. 
Address:  600  South  25th  St,  Billings.  MT 

S9107,  Contact:  Kathleen  A.  Smit 

Phone:  (406)  248-9161. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

1/87). 
Abatement  Worker  (full  from  12/8/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/16/89). 
Contractor/ Supervisor  (contingent  from 

10/31/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/31/89). 

(4Ma)  Training  Provider  Colorado 
Carpenters  Statewide  Joint 
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Apprenticeship  Educational  &  Training 

Committee. 

Address:  4290  Holly  St..  Denver,  CO 

80216,  Contact:  Stephen  L  Sanford, 

Phone:  (303)  393-606a 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  (full  from  12/19/88). 

(5){a)  Training  Provider  Colorado 
Laborers'  &  Contractors'  Education  & 
Training  Fund. 

Address:  10505  Havana,  Brightoa  CO 

80601,  Contact:  James  Zancanaro, 

Phone:  (303)  287-3116. 

(b)  Approved  Courses: 
Abatement  Woiicer  (contingent  from  2/ 

16/89). 
Abatement  Worker  (full  from  2/l6/e9). 

(6)(a)  Training  Provider  Colorado 
State  University  Dept.  of  Industrial 
Sciences. 
Address:  Fort  Collins,  CO  80523, 

Contact  Birgit  Wolff.  PHD,  Phone: 

(303)  491-1551. 

(b)  Approved  Courses: 

Abatement  Woriier  (contingent  from  8/ 

23/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/2B/B8], 
Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector/ Management  Planner 

(contingent  from  3/14/88). 
Inspector/Management  Planner  (full 

from  5/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 

(7)(a)  Training  Provider  Colorado 
Training  Institute. 
Address:  1210  East  Colfax,  Suite  306, 

Denver,  CO  80218,  Contact:  Mike 

Schluterbusch,  Phone:  (303)  860-0574. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

31/88). 
Abatement  Wmker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (contingent  from 

10/31/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 

(8)(a)  Training  Provider  Energy 
Insulation,  Inc.  (EII). 

Address:  P.O.  Box  1998,  Casper,  WY 
82602,  Contact  David  K.  Fox.  Phone: 
(307)  473-1247. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

18/88). 
Abatement  Worker  (full  from  6/22/88). 

(9)(a)  Training  Provider  Envir-o-tech. 


Address:  300  Moore  Ln.,  Billings.  MT 

59102,  Contact  Dr.  Gwen  Burton. 

Phone:  (406)  252-753a 

(b)  Approved  Course: 
Abatement  Worker  (full  from  7/Q/sa). 

(10)(a)  Training  Provider  Front  Range 
Community  College. 

Address:  3645  West  112  Ave., 

Westminster,  CO  80030,  Contact 

Gwen  Burton.  Phone:  (303)  466-8811. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

28/89). 
Abatement  Worker  irull  from  4/7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/26/89). 
Contractor/Supervisor  (contingent  from 

2/28/89). 
Contractor/Supervisor  (full  from  4/7/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/28/6n). 
Inspector/Management  Planner 

(contingent  from  2/28/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

28/89). 

(ll)(a)  Training  Provider  HWS 
Technologies.  Ina 
Address:  9101  East  Kenyon  Ave..  Suite 

1600,  Denver.  CO  80237,  Contact 

William  C.  Oleskevich,  Phone:  (303) 

771-6868. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

28/89). 
Abatement  Worker  (full  from  4/7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/28/89). 
Abatement  Worker  Refresher  Course 

(full  from  6/29/89). 
Contractor/ Supervisor  (contingent  from 

2/28/89). 
Contractor/Supervisor  (full  from  4/7/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/28/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/29/89). 
Inspector/Management  Planner 

(contingent  from  2/28/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

26/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  6/29/89). 

(12)(a)  Training  Provider  Hager 
Laboratories,  Inc. 
Address:  11234  East  Caley  Ave., 

Englewood.  CO  80111.  Contact 

Charles  Metzger  &  D.  Robinson, 

Phone:  (303)  790-2727. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  3/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/7/88). 


Abatement  Worker  Refresher  Course 

(full  from  4/28/89). 
Contractor/Supervisor  (full  fron  3/28/ 

86). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/25/80). 
Inspector/Management  Planner 

(contingent  from  4/20/88). 
Inspector /Management  Planner  (fuU 

from  5/2/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

7/88). 
Inspector /Management  IHanner 

Refresher  Course  (full  from  4/26/89). 

(13)(a)  Training  Provider  Industrial 
Health,  Inc.  (IHI). 

Address:  640  East  Wilmington  Ave.,  Salt 

Lake  City,  UT  84106.  Contact:  Donald 

E.  Marano.  Phone:  (801)  466-2223. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 
Contractor/Supervisor  (contingent  from 

4/22/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  i/2AlQ9]. 
Inspector/Management  Planner 

(contingent  from  2/28/89). 
Inspector/Management  Planner  (full 

from  4/17/89). 
Inspector/ Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 
Inspector /Management  Hanner 

Refresher  Course  (full  from  1/6/89). 
Project  Designer  Refresher  Course 

(contingent  from  4/24/89). 

(14)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  28. 
Address:  360  Acoma  St.  Suite  216, 

Denver,  CO  80223,  Contact  Chet 

Graham  &  Pat  Pfeifer.  Phone:  (303) 

778-8602. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

28/89). 
Abatement  Worker  (full  from  4/28/89). 

(15)(a)  Training  Provider:  Major 
Safety,  Inc. 
Address:  1510  Ayr  St..  Suite  200, 

Lakewood.  CO  80215.  Contact:  Tom 

Major  Sr.,  Phone:  (303)  424-7874. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

28/88). 
Abatement  Worker  (full  from  9/15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

1/20/88). 
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Contractor/Supervisor  (full  from  9/12/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/89). 
Inspector/Management  Planner 

(contingent  from  1/2/88). 
Inspector/Management  Planner  (full 

from  3/27/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 
Project  Designer  (contingent  from  1/28/ 

88). 
Project  Designer  Refresher  Course 

(contingent  from  1/18/89). 

(16)(a)  Training  Provider  Midwest 
Asbestos  Consultants.  Inc.  (MAC). 

Address:  219  23rd  St.  North,  Box  170. 

Fargo.  NO  58107,  Contact:  Jerry  Day. 

Phone:  (701)  280-2288. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  5/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/31/89). 

(17)(a)  Training  Provider  Misers 
Inspection  ft  Training,  Inc. 
Address:  1600  South  Cherokee  St.. 

Denver.  CO  80223.  Contact:  Michael  B. 

DiRito.  Phone:  (303)  761-0367. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

17/88). 
Abatement  Worker  (full  from  7/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/27/89). 
Contractor/ Supervisor  (contingent  from 

6/17/88). 
Contractor/Supervisor  (full  from  7/5/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/14/88). 
Confractor/Supervisor  Refresher  Course 

(full  from  1/27/89). 

(18)(a)  Training  Provider  NATEC 
International.  Inc. 
Address:  2761  West  Oxford  Ave..  No.  7. 

Englewood.  CO  80110,  Contact:  Lester 

Ablin.  Phone:  (303)  781-0422. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

15/88). 
Inspector/Management  Planner 

(contingent  from  6/2/89). 

(19)(a)  Training  Provider  National 
Education  Program  for  Asbestos 
(NEPA). 
Address:  2863  West  8750  S.  West 

Jordan,  UT  84088,  Contact:  Mark  A. 

Kirk.  Phone:  (801)  565-1400. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 


Contractor/Supervisor  (contingent  from 

3/6/89). 

(20)(a)  Training  Provider  Power 
Masters.  Inc. 
Address:  13205  South  State  St..  Draper. 

UT  8402a  Contact:  Brain  Welty. 

Phone:  (801)  571-9321. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  bom  6/ 

13/88). 

(21)(a)  Training  Provider  Precision 
Safety  ft  Services.  Inc. 
Address:  1245  Windemaker  Ln.. 

Colorado  Springs.  CO  80907,  Contact 

James  R.  Mapes.  Jr^  Phone:  (719)  593- 

8596. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

11/88). 
Abatement  Woricer  (full  from  11/2/88). 

(22)(a)  Training  Provider  R.S. 
Christiansen  Asbestos  Consultant 
Address:  4980  Holladay  Blvd..  Salt  Lake 

City,  UT  84117.  Contact:  R.S. 

Christiansen,  Phone:  (801)  572-29ia 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

29/88). 
Abatement  Worker  (full  from  12/7/88). 

(23)(a)  Training  Provider  South 
Dakota  State  University  College  of 
Engineering. 
Address:  Box  2218.  Brookings,  SD  57007- 

0597.  Contact:  James  Ceglian.  Phone: 

(605)  688-4101. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

5/18/881. 
Inspector /Management  Planner 

(contingent  from  5/18/88). 

(24)(a)  Training  Provider  Survey 
Management  ft  Design  (SMD). 
Address:  RR  2,  Box  85-B,  Fargo,  ND 

58102.  Contact:  David  A  Sohm.  Phone: 

(701)  234-9556. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  &Dm 

3/2/89). 
Confractor/Supervisor  (full  from  5/2/ 

89). 
Inspector/Management  Planner 

(contingent  from  9/14/89). 

(25)  (a)  Training  Provider  Ux^vetsity 
of  Utah,  Rocky  Moimtain  Center  for 
Occupational  ft  Environmental  Health. 
Address:  DepL  of  Family  ft  Preventive 

Medicine.  Building  512.  Salt  Lake  City. 

UT  84112.  Contact  Jeffery  S.  Lee  ft  D. 

Bastian.  Phone:  (801)  581-57ia 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 
27/88). 


Contractor/Supervisor  (contingent  from 

6/1/87). 
Contractor/Supervisor  (full  from  6/1/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/7/88). 
Confractor/Supervisor  Refresher  Course 

(full  from  11/13/88). 
Inspector/Management  Planner 

(contingent  from  12/23/87). 
Inspector/ Management  Planner  (full 

from  2/8/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

9/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  12/14/88). 

EPA-Approved  Training  Courses 
REGION  DC  -  San  Francisco.  CA 

Regional  Asbestos  Coordinator  Jo 
Ann  Semones.  (A-4-2),  EPA  Region  DC, 
215  Fremont  St..  San  Francisco,  CA 
94105.  (415)  974-7290.  (FTS)  454-7290. 

List  of  Asbestos  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  lliis  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  DC  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Asbestos 
CT.L 
Address:  P.O.  Box  228.  Mokelumne  HiU, 

CA  95245.  Contact:  Lee  Hess,  Phone: 

(209)  286-1249. 

(b)  Approved  Courses: 
Contractor/ Supervisor  (contingent  from 

10/31/88). 
Inspector  (contingent  from  3/21/89). 

(2)(a)  Training  Provider  Asbestos 
Workers  Abatement  Training  Program 
of  Southern  California. 
Address:  1669  East  Lincoln  Ave., 

Orange,  CA  92655-1929,  Contact 

James  Riley.  Phone:  (714)  921-81ia 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

27/88). 
Contractor/Supervisor  (contingent  from 

1/26/89). 

(3)(a)  Training  Provider  Carpenters 
No.  46  Northern  California  Ck>unties 
J.AT.C  ft  TB, 
Address:  2350  Santa  Rita  Rd.. 

Pleasanton.  CA  94566-4190,  Contact 

Hugh  Johnson.  Phone:  (415)  462-g64a 

(b)  Approved  Course: 
Confractor/Supervisor  (contingent  from 

12/1/88). 

(4)(a)  Training  Provider  Center  for 
Accelerated  Learning. 


II 
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Address:  400  Buck  Ave.,  Suite  G. 

Vacaville.  CA  95688.  Contact  David 

Esparza.  Phone:  (707)  446-7996. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/15/88). 
Confractor/Supervisor  (contingent  from 

6/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/15/88). 
Inspector/Management  Planner 

(contingent  from  6/30/88). 

(5)(a)  Training  Provider  DVifC 
Consulting  Co.,  Ina 

Address:  1250  Pine  St.  Suite  307.  Walnut 
Creek,  CA  94596.  Con  set  Dan 
Weathers.  Phone:  (415)  933-9066. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 
3/89). 

Contractor/Supervisor  (contingent  from 
4/3/89). 

Inspector/Management  Planner 
(contingent  from  4/3/89). 

(6)(a)  Training  Provider  Dan  Napier  ft 
Associates. 
Address:  15342  Hawthorne  Blvd.,  Suite 

207,  P.O.  Box  1540,  Lawndale.  CA 

90260-6440,  Contact:  Dan  Napier, 

Phone:  (213)  644-1924. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

3/27/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/89). 
Inspector/Management  Planner 

(contingent  from  4/3/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

30/89). 
Project  Designer  Refresher  Course 

(contingent  from  3/30/89). 

(7)(a)  Training  Provider  Diagnostic 
Engineering.  Inc. 
Address:  50  East  Foothill  Blvd..  Arcadia. 

CA  91006,  Contact:  Alan  M.  Lamson. 

Phone:  (818)  447-5216. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/' 

27/88). 
Contractor/Supervisor  (contingent  £rom 

6/27/881. 
Inspector /Management  Planner 

(contingent  from  6/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

18/89). 
Project  Designer  (contingent  from  12/1/ 

88). 

(8)(a)  Training  Provider  Em\t6MS), 
Inc. 


Address:  3443  East  Fort  Lowell  Rd.. 

Tucson.  AZ  85716,  Ck>ntact:  Rose 

Rubio,  Phone:  (602)  881-1000. 

(b)  Approved  Courses: 
O)ntractor/Supervi8or  (contingent  from 

1/17/891. 
Inspector/Management  Planner 

(contingent  from  11/14/88). 

(9)(a)  Training  Provider 
Environmental  Control  Industries. 
Address:  5720  Shattuck  Ave..  Oakland, 

CA  94609,  Contact:  Richard 

McGlothlin.  Phone:  (415)  655-5855. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  12/ 

1/88). 

(10)(a)  Training  Provider 
Environmental  Sciences,  Inc. 
Address:  105  E.  Speedway.  Tucson,  AZ 

85705.  Contact:  Dale  Keyes,  Phone: 

(602)  792-0097. 

(b)  Approved  Courses: 
Inspector /Management  Planner 

(contingent  from  9/2.  /67). 
Inspector/Management  Planner  (full 

from  10/5/87). 
Inspector /Management  Manner 

Refresher  Course  (contingent  from  11/ 

14/88). 

(ll](a)  Training  Provider  Excel 
Environmental  Inc. 
Address;  739  Allston  Way,  Berkeley.  CA 

94710,  Contact:  Otis  Wong,  Phone: 

(415)  548^300. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

28/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/88). 
Confractor/Supervisor  (contingent  from 

6/3/88). 
(Confractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(12](a)  Training  Provider  Hawaii 
Laborers  Training  School. 
Address:  P.O.  Box  457,  Aiea,  HI  96701, 

Contact  Norman  Jimeno,  Phone:  (808) 

488-6161. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

27/88). 

(13)(a)  Training  Provider  Insulators  ft 
Asbestos  Industry  of  Northern 
California  ft  Local  Union  Na  16 
Asbestos  Training  Fund. 
Address:  2033  Clement  Ave.,  Building  31, 

Room  112.  Alameda,  CA  04501, 

Contact:  Hans  D.  Siebert  Phone:  (415) 

865-2292. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  5/ 

27/88). 

(14)(a)  Training  Provider 
International  Technology  Corp. 


Address:  336  West  Anaheim  St., 

Wilmington,  CA  90748.  Contact  Keith 

Soebe.  Mione:  (213)  830-1781. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

24/87). 
Abatement  Worker  Refresher  (Course 

(contingent  from  3/29/89). 
Contractor/Supervisor  (contingent  from 

4/15/88). 
Contractor/Supervisor  Refresher  (Course 

(contingent  from  3/29/89). 

(15)(a)  Training  Provider  KEUXX) 
Training  Institute. 
Address:  44814  Osgood  Rd..  Fremont 

CA  94539,  Ck)ntact  (diaries  W. 

Kellogg,  Phone:  (415)  659-9751. 

(b)  ApproveSpourses: 
Abatement  Woi^er  (contingent  from  6/ 

1/88).  '■ 

Confractor/Sup<lndsor  (contingent  from 

7/20/88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  10/31/88). 
Inspector/Management  Planner 

(contingent  from  3/21/89). 
Inspector/Management  Planner 

Refresher  (Course  (contingent  from  3/ 

16/89). 

(16)(a)  Training  Provider  Laborers 
Training  ft  Retraining  Trust  Fund  for 
Northern  (California. 
Address:  21321  San  Ramon  Valley  Blvd.. 

San  Ramon,  (CA  94583,  Contact:  Monte 

R.  Strother.  Phone:  (415)  828-2513. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

13/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/15/88). 

(17)(a)  Training  Provider  Laborers 
Training  ft  Retraining  Trust  Fund  for 
Southern  California. 
Address:  P.O.  Box  76,  Anza,  (CA  92306. 

(Contact:  Mary  Lacy.  Phone:  (714)  763- 

4341. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/15/88). 

(18)(a)  Training  Provider  Lehr 
Training  Institute. 
Address:  1431  Warner  Ave..  Tustin.  (CA 

92680.  Contact  Susan  Patnode,  Phone: 

(714)  259-1575. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

16/88). 
Abatement  Worker  Refresher  (Course 

(contingent  from  2/21/89). 
Confractor/Supervisor  (contingent  from 

2/16/88). 
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Contractor/Supervisor  Refresher  Course 

(contingent  from  2/21/89). 
Inspector/Management  Planner 

(contingent  from  10/31/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  frt)m  2/ 

21/89). 

(19)(a)  Training  Provider  National 
Abatement  Technology  Employment 
Center  (NATEq. 
Address;  11552  Knott  St.,  Suite  8. 

Garden  Grove.  CA  92643,  Contact: 

Ronald  Sandlin,  Phone:  (714)  894-7577. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  12/ 

30/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/ Supervisor  (contingent  from 

12/30/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/14/88). 

(20)(a)  Training  Provider  National 
Institute  for  Asbestos  ft  Hazardous 
Waste  Training. 
Address:  1019  West  Manchester  Blvd., 

Ingle  wood,  CA  90301,  Contact:  Jim 

McFarland,  Phone:  (213)  645-4516. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/7/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/19/88). 
Contractor/Supervisor  (full  from  12/7/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/19/88). 
Inspector/Management  Planner 

(contingent  from  6/30/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

14/88). 

(21)(a)  Training  Provider  Naval  Civil 
Engineering  Laboratory. 

Address:  Port  Hueneme,  CA  93043-5003, 

Contact:  Susan  C.  Tianen,  Phone:  (805) 

982-5409. 

(b)  Approved  Course: 
Inspector  (contingent  from  4/6/89). 

(22)(a)  Training  Provider 
Occupational  Training  Institute,  In& 
Address:  5  Civic  Center.  Suite  225, 

Newport  Beach.  CA  9266a  Contact 

David  K.  Hardman.  Phone:  (714)  721- 

9578. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

21/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/21/89). 
Contractor/Supervisor  (contingent  frt>m 

2/21/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/21/89). 
Inspector/Management  Planner 

(contingent  from  2/21/89). 


Inspector /Management  Plannn- 

Refresher  Course  (contingent  from  2/ 

21/89). 

(23)(a)  Training  Provider  Pacific 
Asbestos  Information  Center  U.C 
Extension. 
Address:  2223  Fulton  St.  Berkeley,  CA 

94720.  Contact  Debra  Dobbin.  Phone: 

(415)  643-7143. 

(b)  Approved  Courses: 
Contractor/Sopervisor  (full  from  2/2/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/19/88). 
Inspector/Management  Planner  (full 

from  11/16/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

19/88). 

(24)(a)  Training  Provider  Salem 
Kroeger,  Inc. 
Address:  106  Church  St.,  Roseville.  CA 

95678,  Contact:  Owen  C.  Tilley.  Phone: 

(916)  784-7222. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

30/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/3/89). 
Contractor/Supervisor  (contingent  from 

3/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/3/89). 
Inspector  Refresher  Course  (contingent 

from  4/3/89). 

(25](a)  Training  Provider  San  Diego 
County  Construction  Laborers  Training 
ft  Retraining  Trust. 
Address:  4161  Home  Ave.,  Second  FL, 

San  Diego.  CA  92105,  Contact:  Bob 

White.  Phone:  (619)  263-6941. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

21/89). 

(26)(a)  Training  Provider  San  Diego 
County  District  Council  of  Carpenters. 
Address:  4865  Mercury  St.,  San  Diego. 

CA  92111,  Contact:  Otis  Kunz.  Phone: 

(619)  571-8977. 

(b)  Approved  Courses: 
Abatement  Woricer  (contingent  from  3/ 

30/89). 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(27)(a)  Training  Provider  The 
Asbestos  Institute. 
Address:  2701  East  Camelback.  Suite 

381,  Phoenix,  AZ  85016.  Contact 

William  T.  Cavness,  Phone:  (602)  381- 

0896. 

(b)  Approved  Courses: 
Abatement  Woricer  (contingent  from  6/ 

30/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/31/88). 


Contractor/Supervisor  (contingent  from 

e/13/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/9/89). 
Inspector/Management  Planner 

(contingent  from  6/17/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  6/ 

16/68). 

(28](a)  Training  Provider  University 
Associates.  Ltd. 
Address:  2425-A  North  Huachuca  Dr., 

Tucson.  AZ  85745,  Contact:  Carolyn 

Coker,  Phone:  (602)  624-9366. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  12/1/88). 

(29)(a)  Training  Provider  University 
of  Southern  California  Institute  of  Safety 
ft  Systems  Management 
Address:  University  Gardens.  3500 

South  Figueroa  St..  Suite  202.  Los 

Angeles.  CA  90007.  Contact:  James  O. 

Pierce,  Phone:  (213)  743-6523. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  2/15/88). 
Inspector/Management  iHanner  (full 

from  8/2/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 

EPA-Approved  Training  Courses 
REGION  X- Seattle,  WA 

Regional  Asbestos  Coordinator 
Walter  Jasper.  EPA  Region  X,  1200 
Sixth  Ave.  (8T-083).  Seattle,  WA  98101. 
(206)  442-4762,  (FTS)  399-287a 

List  of  Approved  Courses:  The 
following  fraining  courses  have  been 
approved  by  EPA  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  X  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Asbestos 
Services  International. 
Address:  12360  Southwest  Butner  Rd.. 
.  Portland.  OR  97225-5815.  Contact: 

Robert  E.  Hastings.  Phone:  (503)  644- 

0246. 

(b)  Approved  Courses: 
Inspector/Management  Plaimer 

(contingent  from  8/23/88). 
Inspector/Management  Planner  (full 

from  7/17/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

31/88). 
Inspector/Management  Plaimer 

Refresher  Course  (full  from  1/20/89). 
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Project  Designer  (contingent  from  10/31/ 

88). 
Project  Designer  (full  from  1/17/89). 

(2)(a)  Training  Provider  Certified 
Industrial  Hygiene  Services,  Inc. 
Address:  911  Western  Ave..  Suite  206, 

Seattle.  WA  98104,  Contact:  Dorothy 

Stansel.  Phone:  (206)  622-1096. 

(b)  Approved  Course: 
Inspector  (contingent  from  3/25/88). 

(3)(a)  Training  Provider  Engineering 
Continuing  Education  University  of 
Washington. 
Address:  CG-13,  Seattle,  WA  98195. 

Contact:  Susan  G.  Stone,  Phone:  (206) 

543-5539. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  1/26/88). 
Inspector/Management  Planner  (full 

from  2/8/88). 

(4)(a)  Training  Provider 
Environmental  Health  Sciences  Lake 
Washington  Vo-Tech. 
Address:  11605 132nd  Ave.,  NE, 

iCirkland.  WA  98034.  Contact:  Dave 

Rodewald,  Hione:  (206)  826-5643. 

(b)  Approved  Courses: 

Inspector /Management  Planner  (full 

from  4/11/88). 
Inspector /Management  Planner 

Refresher  Course  (contingent  from  1/ 

14/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/27/89). 

(5](a)  Training  Provider 
Environmental  Management  Inc. 
Address:  P.O.  Box  91477,  Anchorage,  AK 

99509,  Contact:  Kenneth  Johnson, 

Phone:  (907)  272-8056. 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 

from  4/18/88). 

(6)(a)  Training  Provider  Hazcon,  Inc. 
Address:  5950  6th  Ave.,  S,  Suite  216, 

Seattle,  WA  98108,  Contact:  Mike 

Krause,  Hione:  (206)  763-7364. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  bom  3/1/88). 
Inspector/Management  Planner  (full 

from  4/4/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/30/89). 

(7)(a)  Training  Provider  Heavey 
Engineers,  Inc. 
Address:  113  Russell  St.,  P.O.  Box  832. 

Stevenson,  WA  98646-0832,  Contact 

Daniel  Evans,  Phone:  (509)  427-8936. 

(b)  Approved  Courses: 

Inspector/Management  Planner 
(contingent  from  4/13/88). 


Inspector /Management  Plaimer  (full 

from  5/2/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  bom  1/ 

18/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/10/89). 

t6)(a)  Training  Provider  NAC 
Corporation/Northwest  Asbestos 
Consultants. 
Address:  1005  Northwest  Galveston, 

Suite  E,  Bend.  OR  97701,  Contact  Dale 

Schmidt  Phone:  (503)  389-9727. 

(b)  Approved  Courses: 

Inspector/Management  Planner 
Refresher  Course  (contingent  from  4/ 
25/89). 

Inspector/Management  Planner 
Refresher  Course  (full  from  7/24/89). 

(9) (a)  Training  Provider  JfioTihwest 
Envirocon,  Ina 

Address:  4020  Southeast  International 

Way.  Suite  C-106.  Milwaukie,  OR 

97222.  Contact:  Shiela  Wanta.  Phone: 

(503)  659-8899. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/13/88). 
Inspector/Management  Planner  (fiill 

from  5/2/88). 

(10)(a)  Training  Provider  PBS 
Environmental  Building  Consultants, 
Inc. 
Address:  1220  South  West  Morrison, 

Portland,  OR  97205.  Contact:  Stephen 

Smiley,  Phone:  (503)  248-1939. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  2/4/88). 
Inspector/Management  Planner  (full 

from  3/14/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

14/69). 
Inspector/Management  Planner 

Refresher  Course  (full  from  6/30/89). 
Project  Designer  (contingent  from  6/9/ 

89). 
Project  Designer  (full  from  6/19/60). 

(ll)(a}  Training  Provider  South  East 
Regional  Resource  Center,  Ina 
Address:  210  Ferry  Way,  Suite  200, 

Juneau.  AK  99801,  Contact  William 

Suss,  Phone:  (907)  586-6806. 

(b)  Approved  Course: 
Inspector/Management  Planner 

Refresher  Course  (contingent  bom  4/ 

18/80). 

(12)(a]  Training  Provider  Specialized 
Environmental  Consulting.  Inc. 
Address:  P.O.  Box  363.  Wauna,  WA 

98395.  Contact:  Raymond  Donahue. 

Phone:  (206)  857-3222. 

(b)  Approved  Courses: 


Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

7/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/20/89). 

(13)(a)  Training  Provider  University 
of  Alaska,  Mining  ft  Petroleum  Training 
Services. 
Address:  155  Smith  Way.  Suite  104, 

Soldotna,  AK  99669.  Contact:  Dennis 

D.  Steffy,  Phone:  (907)  262-2788. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  2/16/88). 
Inspector/Management  Planner  (full 

from  4/11/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

14/89). 

(14)(a)  Training  Provider  Valley 
Research  Corporation. 
Address:  1299  E.  2400  St.  Hagerman.  ID 

83332.  Contact:  Leon  Urie,  Phone:  (208) 

837-6437. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

11/2/88). 

(lS)(a)  Training  Provider  Washington 
Association  of  Maintenance  ft 
Operations  Administrators.  WAMOA. 
Address:  12037  Northeast  Fifth, 

Bellevue.  WA  98005.  Contact:  Colin 

MacRae.  Phone:  (206)  455-6054. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

Refresher  Course  (contingent  ftom  4/ 

25/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  7/24/89). 

V.  List  of  EPA  •  Accredited  Polatized 
light  Microscopy  (PLM)  Laboratories 

A.  Background 

Section  206(d)  of  Title  II  requires  EPA 
to  provide  for  the  development  of  an 
accreditation  program  through  the 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards  (NBS),  for 
laboratories  conducting  analyses  of  bulk 
samples  of  asbestos-containing 
materials.  NIST  began  initial 
evaluations  of  enrolled  laboratories  in 
October  1988  and  has  accredited 
approximately  550  PLM  laboratories  to 
date.  NIST  will  continue  to  accredit 
laboratories  on  a  regular  basis. 

EPA  to  initially  provide  LEAs  with  a 
source  of  accredited  laboratories  imtil 
NiST  completed  its  laboratory 
evaluations,  established  the  "Interim 
Asbestos  Bulk  Sample  Analysis  QuaUty 
Assurance  Program."  EPA  announced 
the  program  in  the  Federal  Register  of 
September  30. 1987  (52  FR  33470).  In  the 
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program,  laboratories  successfully 
meeting  EPA  requirements  were 
provided  EPA  Interim  Accreditation. 
However,  as  of  October  3a  1989,  all  EPA 
Interim  Accreditations  were  removed. 
EPA  published  a  notice  in  the  Federal 
Register  on  September  18, 1989  (54  FR 
38436],  describing  the  removal  process. 
Specifically,  the  notice  stated  all  EPA 
accredited  laboratories  must  receive 
NIST  accreditation  by  October  30, 1989. 

The  following  listing  includes 
commercial  and  noncommercial 
laboratories  currently  accredited  in  the 
NIST  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP).  NIST 
continues  to  evaluate  the  accredited 
laboratories  with  ongoing  proHciency 
testing  rounds.  It  is  possible  some 
accredited  laboratories  could  lose  their 
accredited  status  based  on  their 
performance  in  NIST  proHclency  testing 
rounds.  If  this  happens,  NIST  will  assign 
the  term  "suspended"  to  the 
accreditation  status  of  the  laboratory. 
EPA  does  not  consider  a  suspended 
accreditation  to  meet  the  regulatory 
requirements  for  the  utilization  of  an 
accredited  laboratory.  Hence,  LEAs 
must  not  use  suspended  laboratories. 
Prior  to  selecting  a  laboratory,  LEAs 
should  contact  NIST  at  (301)  975-4018  to 
verify  the  accredited  status  of  the 
laboratory.  Additional  copies  of  this 
listing  may  be  obtained  by  calling  (202) 
554-1404. 

EPA  Accredited  Commercial  PLM 
Laboratories 

REGION  I  -  Boston.  MA 

Regional  Asbestos  Coordinator  Joe 
DeCola,  EPA,  Region  I,  Air  and 
Management  Division  (APT-2311),  JFK 
Federal  Building,  Boston,  MA  02203. 
(817)  565-3835,  (FTS)  835-3835. 

(1)  Laboratory:  Aetna  Life  &  Casualty 
(NIST),  Engineering  Department  WlOl. 
Address:  575  Pigeon  Hill  Rd.,  Windsor, 

CT  06095.  Contact  Ethel  Patricio. 
Phone:  (203)  683-3647. 

(2)  Laboratory:  Air  Quality 
Consultants  (NIST). 

Address:  406  Libbey  Pkwy.,  Weymouth. 
MA  02189,  Contact:  John  E.  O'Malley, 
Phone:  (617)  337-7320. 

(3)  Laboratory:  Allied  Engineering. 
Inc.  (NIST). 

Address:  11  Columbia  St..  Augusta,  ME 
04330,  Contact  Gary  Bates,  Phone: 
(207)  623-9299. 

(4)  Laboratory:  Analytical  Testing 
Services  (NIST). 

Address:  180  Weeden  St..  Pawtucket.  RI 
02860-1804,  Contact  Robert  F. 
Weisberg.  Phone:  (401)  723-7978. 

(5)  Laboratory:  Applied  Occupational 
Health  Systems,  (NIST). 


Address:  29  River  Rd.,  Suite  1&  Concord. 
NH  03301,  Contact:  Richard  R. 
Kretovich.  Phone:  (603)  228-36ia 

(6)  Laboratory:  Balsam  Environmental 
Consultants.  Inc.  (NIST). 

Address:  225  Western  Ave.,  Augusta, 
ME  04330,  Contact  Frank  Hill.  Phone: 
(603)  893-0616. 

(7)  Laboratory:  Balsam  Environmental 
Consultants,  Ina,  (NIST). 

Address:  59  Stiles  Rd..  Salem.  NH  03079. 
Contact  Linda  Goodreau.  Phone:  (603) 
893-0616. 

(8)  Laboratory:  Barnes  and  Jamis.  Ina 
Address:  216  Tremont  St..  Boston.  MA 

02116,  Contact:  Albert  Szezur,  Phone: 
(617)  542-6521. 

(9)  Laboratory:  Briggs  Associates.  Inc. 
(NIST). 

Address:  400  Hingham  St.  Rockland. 
MA  02370,  Contact  fames  Litrides, 
Phone:  (617)  871-604a 

(10)  Laboratory:  Brooks  Laboratories, 
Inc.  (NIST). 

Address:  44  Codfish  Ln..  Weston,  CT 
06883,  Contact  Margaret  Y.  &t>oks, 
Phone:  (203)  226-607a 

(11)  Laboratory:  CON-TEST,  Inc. 
(NIST). 

Address:  39  Spruce  St,  East 
Longmeadow,  MA  01028,  Contact: 
Thomas  E  Verattl,  Phone:  (413)  525- 
1198. 

(12)  Laboratory:  CT  State  Dept  of 
Health  Lab  (NIST). 

Address:  10  Clinton  St.,  P.O.  Box  1689, 
Hartford.  CT  06106,  Contact:  Janet  E 
Kapish,  Hione:  (203)  566-562& 

(13)  Laboratory:  Certified  Engineering 
&  Testing  Co.,  Inc.  (NIST). 

Address:  25  Mathewson  Dr..  Weymouth. 
MA  02189,  Contact:  Kevin  Kelley. 
Phone:  (617)  337-7887. 

(14)  Laboratory:  Certified  Engineering 
&  Testing  Co.,  Inc.  of  Rhode  Island 
(NIST). 

Address:  400  Smith  St.  Providence,  Rl 
02906,  Contact  Maria  Stoeckel.  Phone: 
(401)  831-9090. 

(15)  Laboratory:  Chem  Scope.  Inc. 
(NIST). 

Address:  P.O.  Box  380.  Fair  Haven 
Station.  New  Haven.  CT  06513. 
Contact  Ronald  D.  Arena,  Phone: 
(203)468^)055. 

(16)  Laboratory:  Covino 
Environmental  Consultants.  Inc.  (NIST). 

Address:  12  Wabiut  Hill  PL.  Wobura, 
MA  01801.  Contact  Samuel  J.  Covino. 
Jr..  Phone:  (617)  933-2555. 

(17)  Laboratory:  Dennison 
Environmental  Inc  (NIST). 


Address:  35  Industrial  Pkwy..  Wobum. 
MA  01801,  Contact:  James  E. 
Dennison.  Phone:  (617)  932-940a 

(18)  Laboratory:  EHL  (NIST).  Division 
of  Cigna  Corp. 

Address:  94  Murphy  Rd.,  Hartford,  CT 
06114,  Contact:  Jim  Kenny,  Phone: 
(203)  522-3814. 

(19)  Laboratory:  ESA  Laboratories 
(NIST). 

Address:  43  Wiggins  Ave.,  Bedford.  MA 
0173a  Contact  Reg  GrifTin.  Phone: 
(617)  275-0100. 

(20)  Laboratory:  Eastern  Analytical 
Laboratories,  Inc.,  (NIST). 
Address:  149  Rangeway  Rd.,  North 

Billerica,  MA  01862,  Contact:  Robert 
MacDonald.  Phone:  (617)  272-5212. 

(21)  Laboratory:  Enviro  Research 
(NIST). 

Address:  141  Prestige  Park  Rd.,  East 
Hartford.  CT  06108,  Contact:  Arthur  C. 
Cosmas,  Phone:  (203)  289-6493. 

(22)  Laboratory:  Enviro-Lab,  Inc. 
(NIST). 

Address:  154  Grove  SL,  Chicopee,  MA 
01020,  Contact:  Peter  R.  Tuttle.  Phone: 
(413)  592-003a 

(23)  Laboratory:  Enviromed  Services. 
Inc.  (NIST). 

Address:  25  Science  Mu  New  Haven.  CT 
06511,  Contact  Joseph  Pasquariello. 
Phone:  (203)  786-558a 

(24)  Laboratory:  Hunter 
Environmental  Sciences,  Inc.,  (NIST). 
Address:  10  Lewis  St.,  P.O.  Box  289, 

Lincoln,  MA  01773,  Contact:  W.  Bruce 
Hunter.  Phone:  (617)  259-0800. 

(25)  Laboratory:  Hygeia.  Inc.  (NIST). 

Address:  303  Bear  Hill  Rd..  Waltham. 
MA  02154,  Contact:  John  R.  Pilling, 
Phone:  (617)  890-4999. 

(26)  Laboratory:  Hygienetics 
Analytical  Services,  Inc.,  (NIST). 
Address:  150  Causeway  St.  Boston.  MA 

02114.  Contact:  Jack  Yee,  Sr.,  Phone: 
(617)  723-4664. 

(27)  Laboratory:  Industrial  Hygiene/ 
New  England  (NIST). 

Address:  P.O.  Box  1158,  Kennebunk.  ME 
04043,  Contact  Lori  Bums,  I%one: 
(207)  985-eiia 

(28)  Laboratory:  Industrial  Hygiene/ 
New  England.  Inc.,  (NIST). 

Address:  157  Park  St..  Bangor,  ME  04401, 
Contact  Peter  Noddin.  ^one:  (207) 
947-6645. 

(29)  Laboratory:  Kaselann  k  D'Angelo 
Associates.  Inc  (NIST). 

Address:  500  Victory  Rd.  Suite  27a 
Marina  Bay,  MA  02171,  Contact: 
Marianne  Rogers.  Phone:  (617)  472- 
1330. 
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(30)  Laboratory:  MMR.  Inc.  (MST). 
Address:  P.O.  Box  8ia  241  West 

Boylston  St.,  West  Boylston,  MA 
01583,  Contact  David  Krashes,  Ptrane: 
(817)aSS4282. 

(31)  Laboratory:  Massachusetts 
Commonwealth  (NIST),  Div.  of 
Occupational  Hygiene. 

AddresK  1001  Watertown  St.  West 
Newton,  MA  02165,  Contact  Patricia 
Circone,  Phone:  (617)  5284)635. 

(32)  Laboratory:  Mystic  Air  Quality 
Consultants  (NIST). 

Address:  1085  Buddington  lUL,  Gfotoa 
CT  0634a  Contact:  Christc^er  Eident 
Phone:  (203)  449-8903. 

(33)  Laboratory:  New  Hampshire  Div. 
of  PubHc,  Health  (NIST).  Public  Health 
Laboratory. 

Addresr  6  Hazen  Dr.,  Concord,  NH 
03301,  Contact:  Veronica  Mabnbeig. 
Phone:  (O03)  271-^57. 

(34)  Laborotory:  Northeast  Test 
Consultants  (NIST). 

AddresK  587  Spring  St.  Westhrook.  ME 
04092.  Contact  Stephen  Broadhead. 
Phone;  (207)  854-3939. 

(35)  Laboratory  Norwich 
Laboratories.  Inc.  (NIST). 
Address:  750  North  Pleasant  St, 

An^erst.  MA  01002.  Contact  Nina 
Inchardi,  Phone:  (413)  549-6884. 

(36)  Laboratory:  RJ.  Analytical 
Laboratories  Inc.,  (NIST). 

Address:  1040  Mineral  Spring  Ave.. 
North  Providence,  RI  02904,  Contact 
Scott  Patefidd,  Phone:  (401)  725-4190. 

(37)  Laboratory:  Shelbume 
Laboratories,  Inc  (NIST). 

Addresr  74  Ethan  Allen  Dr.,  P.O.  Box 
94791,  South  Burlington,  VT  05403. 
Contact  Robert  J.  Emerson,  Phone: 
(802)  658-5798. 

(38)  Laboratwy:  TRC  Environmental 
Consultants,  Inc.,  (NIST). 

Address:  tOO  Connecticut  Blvd.,  East 
Hartford.  CT  06108.  Contact  Paul 
Hunt  Phone:  (203)  289-8631. 

(39)  Laboratory:  Testwell  Craig  Labs 
of  Connecticut  Inc.  (NIST). 
Address;  25  Henry  St.  Bethel,  CT  06801, 

Contact  Richard  Speciale.  Phone: 
(203)  743-7281. 

(40)  Laborotory:  The  Hartford  Steam 
Boiler  I  &  I  Co..  (NIST),  Environmental 
Services  Laboratory. 

Address:  One  State  St..  Hartford,  CT 
06102,  Contact:  Joaime  Kuvaianka, 
Phone:  (203)  722-5470. 

EPA  Accredited  Coounercial  tUA 
Laboratoiies 

REC/ON  n  -  Edison,  NJ 

Regional  Asbestos  Coordinator: 
Arnold  Freiberger,  EPA,  Region  II. 


Woodbridge  Ave.,  Raritan  Depot  Bldg. 
5,  (MS-500).  Edison,  NJ  08837.  (201)  321- 
6671,  (FTS)  340-6671. 

(1)  Laboratory:  ASBESCO,  Inc.  (NIST). 

Address;  961  Lydell  Ave.,  Bldg.  2.  Suite 
8,  Rochester,  NY  14606,  Contact 
Dmitry  Tsimberov,  Phone:  (716)  647- 
253a 

(2)  Laboratory:  ASTECO.  Inc.  (NIST). 
Address:  4287  Witmer  Rd..  P.O.  Box 

2204,  Niagara  Falls,  NY  14305. 
Contact  Fted  Smith.  Phone:  (716)  297- 
5992. 

(3)  Laboratory:  KTQ  Environmental. 
Inc.  (NIST). 

Address;  104  East  25th  St..  New  York. 
NY  10010,  Contact  Edwin  Levin. 
Phone:  (212)  353-8280. 

(4)  Laboratory:  Adirondack 
Environmental  Services.  (NIST). 

Address:  298  Riverside  Ave.,  P.O.  Box 
285,  Rensselaer,  NY  12144,  Contact 
Thomas  Hare,  I%one:  (518)  785-012& 

(5)  Laboratory:  Ahemative  Ways, 
Inc/AEM,  Inc.,  (NIST). 

Address:  P.O.  Box  1147. 100  Essex  Rd.. 
Bellmawr,  NJ  08031,  Contact  John 
Lnxford  Phone:  (609)  933-1663. 

(6)  Laboratory:  Ambient  Labs,  Inc. 
(NIST). 

Address:  119  West  23rd  St..  New  York. 
NY  10011,  Contact:  William  A. 
Esposito,  Phone:  (212)  962-4242. 

(7)  Laboratory:  American  Testing 
Labs,  Inc.  (NIST). 

Address:  P.O.  Box  102,  Bronx.  NY  104n. 
Contact:  George  Kan,  Hione:  (212)  796- 
4761. 

(8)  Laboratory:  Applied  

Environmental  Technology,  Inc  (NIST). 
Address:  316  Cooper  Center, 

Pennsauken,  NJ  08109,  Contact: 
Willard  Kingsley,  Phone:  (609)  488- 
9200. 

(9)  Laboratory  ^plied  Geo  Services, 
Inc.  (NIST). 

Address:  41  Union  Square  W,  Suite  1125, 
New  York,  NY  10003,  Contact:  Jeffrey 
A.  Forgang,  Hione:  (212)  633-1113. 

(10)  Laboratory:  Atlantic 
Environmental,  Inc.  (NIST). 

Address;  2  East  Blackwell  St.  Suite  24. 
Dover,  NJ  07801,  Contact:  David 
Pearson,  Phone:  (201)  366-4860. 

(11)  Laboratory:  Barnes  &  Jamis,  Inc. 
(NIST). 

Address:  373  Park  Ave.  S.  11th  Fl.,  New 
York,  NY  10016-8865,  Contact  Jay 
Hohnes,  Phone;  (212)  532-6433. 

(12)  Laboratory:  Brad  Associates 
(NIST). 

Address:  1  Rosanne  Ct.  Lake 
Ronkonkoma,  NY  11779,  Contact 
Benito  P.  San  Pedro,  Phone:  (516)  467- 
4539. 


(13)  Laboratory:  Briggs  Associates. 
Inc.  (NIST). 

Address:  361  Hanover  St..  Portvnouth. 
NJ  03801.  Contact  Janice  Smith. 
Phone:  (603)  431-2870. 

(14)  Laboratory  Buck  Engineering  k 
EnviroEDsental  Laboratory  (NIST). 

Address:  100  Tompkins  St,  Courtland, 
NY  13045.  ContKt  ]oha  H.  Buck. 
PhoDT.  (607)  75»-3408. 

(15)  Laboratory  BufMo  Testing  Lsbs., 
InciNST). 

Address:  902  Kenmore  Ave..  Buffaki.  NY 
14216,  Contact:  Edward  J.  Kris,  Phone: 
(716)  873-2302. 

(16)  Laborotory  Buiava 
Environmental,  Inc.  (NIST). 

Address:  13  Hunt  Club  Rd.,  Belle  Mead, 
NJ  06502,  Contact:  Edward  ].  Buiava, 
Phone:  (201)  874-6207. 

(17)  Laboratory:  Calibrations  (NIST). 
Address:  802  Watervliet  Shaker  Rd, 

Latham,  NY  122ia  Contact:  Sascha 
Percent,  Phone:  (518)  786-1865. 

(18)  Laboratory:  Certified  Engineering 
&  Testing  Co.  of.  Upstate  New  Yorii,  Inc. 
(NIST). 

Address;  288  Genesee  St.  Utics,  NY 
13502,  Contact:  Mark  S.  Evans.  Phone: 
(315)  732-3826. 

(19)  Laboratory  Chenango 
Environmental  Laboratory,  Inc  (NIST). 

Address:  350  SUte  St.  Binghamloa  NY 
13901,  Contact:  Tim  Say«a,  Phone: 
(607)  723-8175. 

(20)  Laboratory:  Clayton 
Environmental  Consultants,  Inc  (NIST). 
Address:  160  Fieldcrest  Ave.,  Raritan 

Center,  Edison.  NJ  08837.  ContM±  Lee 
Sdiumann.  Phone;  (201)  225404a 

(21)  Laboratory  Comprehensive 
Analytical  Group  (NIST). 

Address:  147  Midler  Park  Dr..  P.O.  Box 
254,  Syracuse.  Mf  13206,  Contact 
Jeffrey  Berry,  Phone:  (315)  432-0855. 

(22)  Laboratory:  Dames  A  Moore 
(NIST). 

Address:  12  Commerce  Dr.,  Cranford,  NJ 
07016-1101,  Contact  Margaret  Lynch, 
Phone:  (201)  272-8300. 

(23)  Laboratory  DetaU  Associates, 
Inc  (NIST). 

Address:  310  Grand  St.,  Engelwood,  NJ 
07631,  Contact:  Stephen  A. 
Jaraczewski,  Phone:  (201)  569-6708. 

(24)  Laboratory:  Eastern  Analytical 
Services,  Inc.,  (NIST). 

Address:  4  Westchester  Plaza.  Ebnsfbrd. 
NY  10523-1801.  Contact  Paul 
Stascavage,  Phone:  (914)  592-638a 

(25)  Laboratory  Ecology  A 
Environment,  Inc  (NIST). 
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Address:  4285  Genesee  St.,  Buffalo,  NY 

14225,  Contact:  Andrew  Clifton. 

Phone:  (718)  831-0380. 

(28)  Laboratory:  Electron-Microscopy 
Service,  Laboratories,  Inc.  (NIST). 
Address:  108  Haddon  Ave.,  Westmont, 

NJ  08108.  Contact:  Peter  Frasca. 

Phone:  (609)  858-4800. 

(27)  Laboratory:  Environmental 
Management  Systems,  Inc..  (NIST). 
Address:  14  Sarafian  Rd.,  New  Paltz,  NY 

12561,  Contact:  Martin  S.  Rutstein, 
Phone:  (914)  255-1034. 

(28)  Laboratory:  Exxon  Biomedical 
Sciences,  Inc.  (NIST),  IH  Analytical 
Laboratory. 

Address:  Mettlers  Rd.:  CN235a  East 
Millstone.  N)  08875-2350,  Contact 
John  E.  Stillman,  Phone:  (201)  873- 
8033. 

(29)  Laboratory:  Friends  Laboratory, 
Inc.  (NIST). 

Address:  446  Broad  St..  Waverly,  NY 
14692-1445.  Contact:  Douglas  Friend. 
Phone:  (607)  565-2893. 

(30)  Laboratory:  Galson  Technical 
Services  (NIST). 

Address:  6601  Kirkville  Rd.,  East 
Syracuse,  NY  13057,  Contact:  Joseph 
Unangst.  Phone:  (315)  432-0506. 

(31)  Laboratory:  Hall-Kimbrell 
Environmental  Services,  (NIST). 
Address:  129-09  26th  Ave..  Flushing.  NY 

11354-1166,  Contact:  Robert  Farley, 
Phone:  (718)  445-g09a 

(32)  Laboratory:  Hazardous  Waste 
Engineering,  Consultants.  Inc.  (NIST). 
Address:  47  Hudson  St.,  Ossining,  NY 

10562,  Contact:  Marco  Pedone,  Phone: 
(914)  762-9000. 

(33)  Laboratory:  Hillman 
Environmental  Co.  (NIST). 

Address:  1089  Cedar  Ave.,  Union.  N) 
07083.  Contact:  )oseph  P.  Hillman. 
Phone:  (201)  686-3335. 

(34)  Laboratory:  Hygeia,  Ina  (NIST). 
Address:  276  Fifth  Ave.,  Suite  503.  New 

York,  NY  10001.  Contact:  Marianne 
Thorpe,  Phone:  (212)  545-7822. 

(35)  Laboratory:  Independent 
Asbestos  Labs,  Inc.  (NIST). 
Address:  5900  Butternut  Dr.,  East 

Syracuse.  NY  13057,  Contact:  Fred 
Terracina,  Phone:  (315)  437-1122. 

(36)  Laboratory:  Independent  Testing 
&  Consultation.  Inc.  (NIST). 
Address:  386  Line  Rd.,  P.O.  Box  539, 

Holmdel,  NJ  07733,  Contact:  Anthony 
Matthews,  Phone:  (201)  583-2538. 

(37)  Laboratory:  Industrial  Testing 
Laboratories  (NIST). 

Address:  50  Madison  Ave.,  New  Yorii, 
NY  10010,  Contact:  Kennedi  J. 
Kohlhof,  Phone:  (212)  685-878& 


(^)  Laboratory:  International 
Asbestos  Testing,  Laboratories  (lATL) 
(NIST). 
Address:  36  North  Pine  Ave.,  Maple 

Shade,  NJ  08052,  Contact  Emil  M. 

Ondra.  Phone:  (609)  779-7792. 

(39)  Laboratory:  Kaselaan  ft  D'Angelo 
Associates,  Inc.,  (NIST). 

Address:  515  Grove  SL,  Haddon  Heights, 
NJ  08035,  Contact-  Marianne  Rogers, 
Phone:  (609)  547-6500. 

(40)  Laboratory:  Kemron 
Environmental  Services  (NIST). 
Address:  755  New  York  Ave., 

Huntington,  NY  11743,  Contact 
Patricia  Kirkland,  Phone:  (516)  427- 
0950. 

(41)  Laboratory:  Laboratory  Testing 
Services,  Inc.,  (NIST). 

Address:  75  Urban  Ave.,  Westbury,  NY 
11590,  Contact:  Brian  Heneveld, 
Phone:  (516)  334-7770. 

(42)  Laboratory:  Lozier  Laboratories 
(NIST). 

Address:  23  North  Main  St.,  Fairport.  NY 
14450,  Contact  Alan  J.  Laffin.  Phone: 
(716)  223-0050. 

(43)  Laboratory:  Moby  n  (NIST). 
Address:  1615  9th  Ave.,  Bohemia,  NY 

11716,  Contact:  Andrew  Hiscock. 
Phone:  (516)  467-8477. 

(44)  Laboratory:  Monroe  Monitoring  ft 
Analysis  (NIST). 

Address:  1425  Mt  Read  Blvd.. 
Rochester,  NY  14606.  Contact  Herbert 
Dohr,  Phone:  (716)  546-8580. 

(45)  Laboratory:  National  Testing 
Laboratories,  Inc.,  (NIST). 
Address:  27-14  39th  Ave.,  Long  Island 

City,  NY  11101,  Contact  Allen  Ross, 
Phone:  (718)  784-2626. 

(46)  Laboratory:  New  York  City,  Dept 
of  Sanitation,  (NIST)  Environmental 
Police  Laboratory. 

Address:  2253  Broadway,  Suite  800.  New 
York,  NY  10007.  Contact:  Daniel 
Millstone,  Phone:  (212)  240-4800. 

(47)  Laboratory:  Northeastern 
Analytical  Corp.  (NIST). 

Address:  Evesham  Corporation  Center,  4 
East  Stow  Rd.,  Unit  10,  Marlton,  NJ 
08053,  Contact  William  Dolan,  Phone: 
(609)  651-1441. 

(48)  Laboratory:  OBG  Laboratories, 
Inc.  (NIST). 

Address:  Box  4873, 1304  Buckley  Rd.. 
Syracuse,  NY  13221,  Contact  Michael 
Gerber,  Phone:  (315)  457-1494. 

(49)  Laboratory:  Omega  Laboratories, 
Inc.  (NIST). 

Address:  127  Main  St.  Hackensack,  N) 
07601,  Contact:  John  C  Walton, 
Phone:  (201)  393-5647. 

(50)  Laboratory:  PMK,  Ferris,  ft 
Perricone,  Inc.  (NIST). 


Address:  516  Bloy  St.,  Hillside,  NJ  07205, 
Contact  James  Ferris.  I^one:  (201) 
686-0044. 

(51)  Laboratory:  Pedneault 
Associates,  Inc.  (NIST). 

Address:  1615  9th  Ave.,  Bohemia,  NY 
11716,  Contact  John  Pedneault  Phone: 
(516)  467-8477. 

(52)  Laboratory:  Powell 
Environmental  Services,  Inc.,  (NIST). 

Address:  Suite  9A,  Camp  Meeting 
Grounds.  Delanco,  NJ  08075,  Contact 
Michael  D.  Moschella,  Phone:  (609) 
764-8886. 

(53)  Laboratory:  Professional  Service 
Ind..  Inc.  (NIST). 

Address:  423 A  New  Kamer  Rd.,  Albany. 
NY  12205,  Contact:  Samuel  Battaglia. 
Phone:  (518)  452-0777. 

(54)  Laboratory:  Public  Service 
Testing  Laboratories,  Inc.  (NIST). 
Address:  37-31  57th  St.  Woodside.  NY 

11377,  Contact:  Stephen  DiMartino, 
Phone:  (718)  476-9202. 

(55)  Laboratory:  R-C-G  BOCES  Risk 
Management  Services,  Lab  (NIST). 
Address:  Brookview  Rd.,  P.O.  Box  26, 

Brookview,  NY  12026,  Contact: 
Rajender  Abraham,  Phone:  (518)  732- 
7266. 

(56)  Laboratory:  R.J.  Lee  Group,  Inc. 
(NIST). 

Address:  1741  Baseline  Rd.,  Grand 
Island,  NY  14072,  Contact:  Kuldrip 
Chopra,  Rione:  (716)  773-7625. 

(57)  Laboratory:  Suffolk  County  Public 
ft  Env.  Health.  Ub.  (NIST). 

Address:  Veterans  Memorial  Hwy., 
Building  77,  Hauppauge,  NY  11788, 
Contact:  Ronald  Huttie,  Phone:  (516) 
360-5528. 

(58)  Laboratory:  TAKA  Asbestos 
Analytical  Services,  Inc.  (NIST), 
Environmental  Testing. 

Address:  8  Pine  Hill  Court;  Northport, 
NY  11768,  Contact  Thomas  Kubic 
Phone:  (516)  261-2117. 

(59)  Laboratory:  Testwell  Craig  Lab. 
Inc.  (NIST). 

Address:  47  Hudson  St.  Ossining,  NY 
10562.  Contact:  Marco  J.  Pedone, 
Phone:  (914)  736-1776. 

(60)  Laboratory:  Testwell  Craig 
Laboratories  of  Albany,  Inc.  (NIST). 

Address:  518  Clinton  Ave.,  Albany,  NY 
12206,  Contact:  Stanley  P.  Purzycki. 
Phone:  (518)  436-4114. 

(61)  Laboratory:  Tpstwell  Craig 
Laboratories,  Inc.,  (NIST). 
Address:  50  Passaic  Ave.,  Fairfield,  NJ 

07006,  Contact  Tony  Poraello.  Phone: 
(201)  882-8377. 
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(62)  Laboratory:  Testwell  Craig  Peters, 
Inc.  (NIST). 

Address:  127  Seeley  Rd..  Syracuse.  NY 
13224.  Contact  Walter  Peters,  Phone: 
(315)440-0008. 

(63)  Laboratory:  Testwell  Craig 
Testing  Laboratories,  (NIST). 
AddresK  565  East  Jarding  Hwy.,  P.O. 

Box  477,  Mays  Landing,  NJ  06330, 
Contact:  James  KeDy.  Phaam:  (609)  625- 

iToa 

(64)  Laboratory:  The  Analytical  Lab 
(NIST),  Safety  and  Brookhaven  National 
Lab. 

Address:  BIdg.  535A.  Upton.  NY  11973, 
Contact  Jana  Kiram  Naidu.  Phone: 
(516)  282-4263. 

(65)  Laboratory:  U.S.  Testing 
Ccnnpsny,  IhCm  Environmental  Sciences 
Division  (NIST). 

Address:  1415  Park  Ave..  Hob<^en.  N] 
0703a  Contact  EUen  McCabe  Noycs. 
Phone:  (201)  792-2400. 

EPA  Accredited  Commercial  PLM 
Lalxwatories 

REGION  III  -  Philadelphia,  PA 

Regional  Asbestos  Coordinator: 
Carole  Dougherty,  EPA.  Region  III 
(3HW-42),  841  Chestnut  BI<^., 
Philadelphia,  PA  19107.  (215)597-3160, 
(FTS)  597-3160. 

(1)  Laboratory:  AGX  Ina  (NIST). 
Address:  Freedom  Professional  Bklg.. 

1341  CHd  Freedom  Rd..  Suite  3B.  Mars, 
PA  ie04«.  Contact:  Kimberly  Albson. 
Phone:  (412)  776-1905. 

(2)  Laboratory:  AMA  Analytical 
Services  (NIST). 

Address:  4475  Forbes  Blvd.,  Lanham. 
MD  20706.  Contact:  Len  Burreltt. 
Phone:  (800)  459-2640. 

(3)  Laboratory:  ASBESTECH  EHvisioo 
of  AH  and  M,  Carolina,  Ina  (NIST). 
Address:  P.O.  Box  98.  Ehrnbar.  WV 

25064.  Contact:  Orvie  Nicholson. 
Phone:  (304)  766-6224. 

(4)  Laboratory:  ATEC  Associates  of 
Virginia,  Ina,  (NIST). 

Address:  2551  Eltham  Ave..  Suite  Z. 
Norfolk,  VA  23513,  Contact:  Richard 
A.  Vogel,  Jr.,  Phone:  (804)  857-6765. 

(5)  Laboratory:  ATEC  Associates,  Ina 
(NIST),  Industrial  Hygiene  Division. 
Address:  8999  Herrmann  Dr.,  Columbia, 

MD  21045-8780,  Contact:  Paul  A. 
Esposito,  Phone:  (301)  381-0232. 

(6)  Laboratory:  Accredited 
Environmental  TecluK>logie8,  Ina 
(NIST). 

Address:  28  North  Pcnndl  Rd..  Lima.  PA 
19037,  Contact:  Jack  Carney,  Phone: 
(215)  891-0114. 

(7)  Laboratory:  Advanced  Analytical 
Laboratories,  Inc.,  (NIST). 


Address:  30th  A  North  Church  SL. 
Hazelton.  PA  18201,  Contact  Tboioas 
Martinelli.  Phone:  (717)  45^^115. 

(8)  Laboratory:  Air  Qoahty  Analysis 
Associates  (NIST). 

Address:  1337  Perry  Ave.,  Morgantown, 
WV  28505.  Contact  John  T.  Jankovic, 
■    Phone:(304)599-0023. 

(9)  Laboratory:  AUe^ieny  Asbestoe 
Analysis.  Inc.,  (NIST). 

Address:  300  Mt.  Lebanon  Blvd..  Suite 
2217,  Pittsburgh.  PA  15234,  Contact: 
Tammy  Nagel.  Phone:  (412)  563-3744. 

(10)  Laboratory:  Allegheny  Mountain 
Research  (NIST),  Occupational  Health 
Division. 

Address:  RD  1,  Box  243A.  B«^  PA 
15530-9546,  Contact:  Victor  Kawchak. 
Pfcone:  (814)  267-4404. 

(11)  Laboratory:  Altest  Environmental 
Labs  (NIST). 

Address:  28  West  Main  St..  Plymouth, 
PA  18651.  Contact:  Frank  Egenski, 
Phone:  (717)  779-5377. 

(12)  Laboratory:  American  Mescal 
Laboratories,  Inc..  (NIST). 
Addresr.  11091  Main  SL,  Fairfax,  VA 

22030,  Contact:  Elsie  Sharon.  Phone: 
(703)  691-9100. 

(13)  Laboratory:  American  Medical 
Laboratories,  Inc.,  (NIST). 

Address:  2000  Bremo  Rd.,  Suite  204. 
Richmond  Medical  Park,  Richmond. 
VA  23226,  Contact:  Alton  Bartlett, 
Phone:  (703)  esi-Qloa 

(14)  Laboratory:  Analytics  (NIST). 
Address:  P.O.  Box  25249,  Richmond,  VA 

23260,  Contact:  James  Caiptn,  Phone: 
(804)  353-8973. 

(15)  Laboratory:  Analytics  Laboratory, 
Inc.  (NIST),  Subs,  of  Roche  Komedical, 
Laboratories  Inc. 

Address:  205  South  Whiting  St.,  Suite 
405,  Alexandria,  VA  22304,  Contact 
Eugene  Buie,  Phone:  (703)  751-3803. 

(16)  Laboratory:  Analytics  Laboratory, 
Ina  (NIST).  Sub*,  of  Roche  Biomedical, 
Laboratories,  Inc. 

Address:  4625  Pembroke  Lake  dr., 
Virginia  Beach,  VA  23455,  Ctmtact: 
Christie  Buie,  Ph<me:  (804)  857-0675. 

(17)  Laboratory:  Apex  Environmental, 
Ina  (NIST). 

Address:  7652  Standish  PL.  Rockville. 
MD  20855,  Contact  Frank  G. 
Fitzpa  trick.  Phone:  (301)  217-9aoa 

(18)  Laboratory:  Applied 
EnvirtHunental  Health  &  Safety.  Ina 
(NIST). 

Address:  Reston  Intematifmal  Center, 
11800  Sunrise  Valley  Dr.,  Suite  1230. 
Reston,  VA  22091,  Contact  Jana 
Ambrose.  Phone:  (703)  648-0822. 

(19)  Laboratory:  BCM  Engineers.  Ina 
(NIST). 


Address:  1850  Gravers  Rd..  Nacridmnk 
PA  19401,  Contact  Linda  Cox.  rhe—e 
(215)  275-0281. 

(20)  Laboratory:  BCM  Bngineeis.  bw. 

(NIST). 

Address:  5777  Baum  B>vd.,  Plttsborg,  PA 
15206.  Contact  Paul  Jadlowiec  Pbone: 
(412)  361-6000. 

(21)  Laboratory:  BCM  Engineers,  Inc.  - 
Potomac  (NIST). 

Address:  600  W.  Service  Road.  Suite  320. 
Washington,  DC  20041.  Contact 
Nathan  Williamson.  Phone:  (703)  260- 
006a 

(22)  Laboratory:  Batta  Environmental 
Associates  (NIST). 

Address:  Driaware  Industrial  Park.  6 
Garfield.  Way.  Newark.  DE 19713- 
3540,  Contact:  Steve  Cahill,  Phone: 
(302)  737-3376. 

(23)  LtAoratory:  Biospherici.  Inc. 
(NIST). 

AddretK  12051  Indian  Creek  CL. 
Beltsville.  MD  20705.  CoDtact:  Lori 
Slettea  Pkone:  (301)  se9-30Ga 

(24)  Laboratory:  Bhie  Ridge  Analsrtical 
(NIST). 

Address:  202  Bishop  Rd..  Blacksborg, 
VA  2406a  Contact:  David  Violette. 
Phone:  (703)  Wl*9283. 

(25)  Laboratory:  Biiggii  Associates, 
Ina  (NIST). 

Address:  8300  Guilford  Rd..  Suite  E, 
Columbia,  MD  21C46.  Contact  J.  Rosa 
Voorhees,  Phone:  (301)  381-4434. 

(26)  Laboratory:  Bro)08  Scientifia  Ina 
(NIST). 

Address:  505  Drury  Ln.,  Baltimore,  MD 
21229,  Contact:  Robert  Okxrst  Phone: 
(301)566-0850. 

(27)  Laboratory:  Coroberiand 
Analytical  Labs.',  bic.  (NiST). 
Address:  56  North  Second  St., 

Chambersbnrg,  PA  17201,  Contact:  D. 
R.  Richner.  Jr.,  Phone:  (717)  263-5943. 

(28)  Laboratory:  Eagle  Industrial 
Hygiene  Association,  Incorporated 
(NIST). 

Address:  405  Masons  Mill  Rd., 
Huntingdon,  PA  19006,  Contact  Keith 
Crawford.  Phone:  (215)  657-2261. 

(29)  Laboratory:  Enviromental  Testing. 
Inc.  (NIST). 

Address:  100  S.  Cass  Street 
Middletown,  DE  19709,  CooUct  Gary 
Hayes,  Phone:  (302)  378-9881. 

(30)  Laboratory:  FREE-COL 
Laboratories  (NIST). 

Address:  Cotton  Rd.^  P.O.  Box  557. 
Meadville,  PA  16335-0557.  Contact  {. 
Richard  Wohler.  Phone:  (814)  724- 
6242. 
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(31)  Laboratory:  Galson  Technical 
Services.  Inc.  (NIST). 

Address:  5170  Campus  Dr..  Suite  200. 
Plymouth  Meeting.  PA  19462.  Contact: 
Pamela  Weaver,  Phone:  (215)  834-7288. 

(32)  Laboratory:  Gannett  Fleming. 
Environmental  Laboratory  (NIST). 
Address:  209  Senate  Ave..  Camp  Hill, 

PA  17011.  Contact:  David  W.  Lane. 
Phone:  (717)  763-7211. 

(33)  Laboratory:  Geo-Environmental 
Services,  Inc..  (NIST). 

Address:  18928  Germantown  Rd^ 
Germantown,  MD  20874,  Contact:  John 
T.  Razzolini.  Phone:  (301)  353-0338. 

(34)  Laboratory:  HBI-USA  (NIST). 
Address:  10378  Democracy  Lane, 

Fairfax,  VA  22030.  Contact:  Peter 
Binnie,  Phone:  (703)  352-0102. 

(35)  Laboratory:  Havens  Laboratories, 
Inc.  (NIST). 

Address:  1130  East  Market  Street, 
Charlottesville,  VA  22901,  Contact: 
Stanley  Havens,  Phone:  (804)  293-eooa 

(36)  Laboratory:  I-TEM.  Ltd.  (NIST). 
Address:  North  Lake  Commerce  Center. 

12850  Middlebrook  Rd.,  P.O.  Box  1060. 
Germantown.  MD  20874.  Contact: 
Jorge  Rangel,  Phone:  (301)  353-0585. 

(37)  Laboratory:  Lancaster 
Laboratories,  Inc.  (NIST). 
Address:  2425  New  Holland  Ave.. 

Lancaster,  PA  17601.  Contact:  Barbara 
J.  Weaver.  Phone:  (717)  656-2301. 

(38)  Laboratory:  Lehigh  Valley 
Analytics.  Inc.  (NIST). 

Address:  60  West  Broad  St..  Bethlehem. 
PA  18018.  Contact:  Barbara  J.  Davies. 
Phone:  (215)  866-4434. 

(39)  Laboratory:  MDS  Laboratories 
(NIST). 

Address:  4418  Pottsville  Pike,  Reading, 
PA  19605,  Contact:  Fred  Usbeck, 
Phone:  (215)  921-9191. 

(40)  Laboratory:  Marine  Chemist 
Service.  Inc.  (NIST). 

Address:  11850  Tug  Boat  Ln..  Newport 
News.  VA  23606,  Contact:  Colleen 
Becker.  Phone:  (804)  873-0933. 

(41)  Laboratory:  Medlab.  Inc.  (NIST). 
Address:  P.O.  Box  2045,  Wihnington.  DE 

19899,  Contact:  Sevag  Sinanian. 
Phone:  (302)  994-5764. 

(42)  Laboratory:  Microbac 
Laboratories  (NIST).  Erie  Testing 
Laboratory  Division. 

Address:  2411  West  28th  Street.  Erie.  PA 
16506.  Contact:  Michael  McElhinny, 
Phone:  (814)  833-4790. 

(43)  Laboratory:  Microbac  Mid- 
Atlantic  (NIST). 

Address:  5808  Jefferson  Avenue. 
Newport  News,  VA  23605.  Contact 
Anthony  Creech,  Phone:  (804)  874- 
4930. 


(44)  Laboratory:  Occupational 
Medical  Center  Lab  (NIST), 
Address:  4451  Parliament  PI..  Lanham, 

MD  20706,  Contact:  Christopher  Beza, 
Phone:  (301)  306-0632. 

(45)  Laboratory:  Oneil  M.  Banks,  Inc. 
(NIST). 

Address:  336  South  Main  St.,  Bel  Air. 
MD  21014.  Contact:  Michelle  L  Evans. 
Phone:  (301)  879-467a 

(46)  Laboratory:  PaciHc 
Environmental  Services.  Inc.,  (NIST). 
Address:  11440  Isaac  Newton  Sq.,  Suite 

205,  Reston.  VA  22090,  Contact:  John 
Mazur.  Phone:  (703)  471-8383. 

(47)  Laboratory:  Paleozoic 
Hydrocarbon  Industries.  Asbestos  Lab 
Division  of  PHI  (NIST). 

Address:  132  Oakwood  Rd..  Charleston, 
WV  25314.  Contact:  S.  M.  Spencer.  Jr., 
Phone:  (304)  342-6424. 

(48)  Laboratory:  Pennrun  Corporation 
(NIST). 

Address:  150  William  Pitt  Way. 
Pittsburgh.  PA  15238.  Contact:  Valerie 
McDonald,  Phone:  (412)  826-5304. 

(49)  Laboratory:  Professional  Service 
Ind.,  Inc.  (NIST).  Pittsburgh  Testing  Lab 
Division. 

Address:  850  Poplar  St.,  Pittsburgh,  PA 
15220,  Contact:  Bruce  Erdner,  Phone: 
(412)  922-4000. 

(50)  Laboratory:  R.J.  Lee  Group 
(NIST). 

Address:  350  Hochberg  Rd.,  P.O.  Box 
278,  Monroeville.  PA  15148.  Contact: 
Ian  Stewart  Phone:  (412)  325-1776. 

(51)  Laboratory:  R.J.  Lee  Group 
(NIST). 

Address:  10366  Battleview  Pkwy., 
Manassas.  VA  22110,  Contact  Tom 
Dagenhart  Phone:  (703)  368-7880. 

(52)  Laboratory:  SSI  Environmental 
Consultants  (NIST). 

Address:  Expressway  Pk..  Gulf  Lab  Rd.  • 
Harmarville.  Pittsburgh,  PA  15238, 
Contact:  George  M.  Beck,  Phone:  (412) 
828-9210. 

(53)  Laboratory:  Schneider 
Laboratories.  Inc.  (NIST). 

Address:  1427  West  Main  St..  Richmond, 
VA  23220-4629,  Contact:  Richard  F. 
Schneider,  Phone:  (804)  353-877a 

(54)  Laboratory:  Scientific  & 
Environmental  Analytical.  Svcs,  Inc. 
(SEAS)  (NIST). 

Address:  202  Bishop  Rd.,  Blacksburg, 
VA  23220,  Contact:  David  Violette, 
Phone:  (703)  951-9283. 

(55)  Laboratory:  Spotts,  Stevens,  ft 
McCoy  (NIST). 

Address:  345  North  Wyomissing  Blvd^ 
Wyomissing,  PA  19610,  Contact: 
Steven  Delp,  Phone:  (215)  376-6581. 


(56)  Laboratory:  Structure  Probe,  Inc. 
(NIST). 

Address:  535  Easr  Gay  St..  P.O.  Box  656, 
West  Chester,  PA  19381-0656,  Contact 
Kim  Royer,  Phone:  (215)  436-5400. 

(57)  Laboratory:  Tracor  Technology 
Resources,  Inc.,  (NIST). 

Address:  1601  Research  Blvd.,  Rockville. 
MD  20850,  Contact:  Stephen  Olin. 
Phone:  (301)  984-2751. 

(58)  Laboratory:  Versar.  Inc.  (NIST). 
Address;  6850  Versar  Center. 

Springfield.  VA  22151.  Contact 
Marcie  Wilson.  Phone:  (703)  750-3000. 

(59)  Laboratory:  Volz  Environmental 
Services  (NIST). 

Address:  3010  WUliam  Pitt  Way, 
Pittsburgh.  PA  15238,  Contact  George 
J.  Skarupa,  Phone:  (412)  826-3150. 

(60)  Laboratory:  Washington 
Analytical  Ub  of  VA,  Inc..  (Mobile  Unit) 
(NIST). 

Address:  14214  Coda  Place.  Chantilly, 
VA  22021.  Contact:  Hugh  Granger, 
Phone:  (703)  631-6870. 

(61)  Laboratory:  Washington 
Analytical  Laboratory.  Inc..  (NIST). 

Address:  14214  Coda  Place.  Chantilly, 
VA  22021,  Contact  R.  Hugh  Granger, 
Phone:  (703)  631-6868. 

(62)  Laboratory:  Wright  Lab  Services, 
Ina  (NIST). 

Address:  34  Dogwood  Ln.,  Middletown, 
PA  17057,  Contact:  Francine  Walker, 
Phone:  (717)  944-5541. 

EPA  Accredited  Commercial  PLM 
Laboratories 

REGION IV -  Atlanta,  GA 

Regional  Asbestos  Coordinator  Hi 
Wilde,  EPA.  Region  FV.  345  Courtland 
St.,  NE,  (4APT-PT),  Atlanta.  GA  30365, 
(404)  347-5014.  (FTS)  257-5014. 

(1)  Laboratory:  ATEC  Associates,  Inc. 
(NIST). 

Address:  129  West  Valley  Ave., 
Birmingham,  AL  38209,  Contact:  David 
Yates.  Phone:  (205)  945-9224. 

(2)  Laboratory:  ATEC  Associates,  Ina 
(NIST). 

Address:  4845  Rosselle  St.  Jacksonville, 
FL  32205,  Contact:  Doug  Carvel 
Phone:  (904)  387-6404. 

(3)  Laboratory:  ATEC  Associates.  Inc. 
(NIST). 

Address:  2990  Northwest  40  St,  Miami, 
FL  33142.  Contact:  Michael  H.  Straube. 
Phone:  (305)  633-2700. 

(4)  Laboratory:  ATEC  Associates,  Inc. 
(N1£rr),  Enviroimiental  Services 
Division. 
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Address:  1300  Williams  Dr.,  Marietta, 
GA  30066-6299,  Contact:  Dwayne 
Cheatom,  Phone:  (404)  427-9456. 

(5)  Laboratory:  ATEC  Environmental 
Consultants  (NIST). 

Address:  1535  North  Cogswell  St.,  Suite 
A-5,  Rockledge,  FL  32955,  Contact 
Harry  L  Capadano,  Jr.,  Phone:  (407) 
631-6561. 

(6)  Laboratory:  Advanced  Industrial 
Hygiene  Services,  Inc.  (NIST). 
Address:  2131  Southwest  2nd  Ave.. 

Miami,  FL  33129,  Contact:  Bruce 
Marchette.  Phone:  (305)  854-7554. 

(7)  Laboratory:  American  Microscopy 
Laboratory  (NIST). 

Address:  29  Heritage  Hills.  Tuscaloosa, 
AL  35406,  Contact  M.  A.  Beg.  Phone: 
(205)  345-2555. 

(8)  Laboratory:  Analytical  ft  Forensic 
Associates,  (NIST). 

Address:  1913  Capri  Dr.,  Huntsville.  AL 
35811,  Contact:  John  Kilboume,  Phone: 
(205)  533-318a 

(9)  Laboratory:  Analytical 
Management,  Inc.  (NIST). 

Address:  P.O.  Box  11279.  Lexington.  KY 
40574,  Contact:  David  H.  McRae, 
Phone:  (806)  231-6511. 

(10)  Laboratory:  Apollo 
Environmental.  Inc.  (NIST). 
Address:  11553  U.S.  Highway  41  South, 

Gibsonton,  FL  33534-9720,  Contact: 
Patricia  Craig.  Phone:  (813)  671-3999. 

(11)  Laboratory:  Applied 
Environmental  Testing  Lab.  Inc.  (NIST). 

Address:  680  Thornton  Way,  Suite  202, 
Lithia  Springs,  GA  30057,  Contact:  Ali 
A.  Hassani  Pak,  Phone:  (404)  948-4919. 

(12)  Laboratory:  Applied  Technical 
Services  (NIST). 

Address:  1190  Atlanta  Industrial  Dr., 
Marietta,  GA  30066,  Contact:  Laurel  V. 
Waters,  Phone:  (404)  423-1400. 

(13)  Laboratory:  Asbestos  Analysis 
and  Information,  Service  (NIST). 
Address:  P.O.  Box  837,  Fair  Oaks,  NC 

27524.  Contact  Kathy  Westbrook, 
Phone:  (919)  894-2804. 

(14)  Laboratory:  Azimuth.  Inc.  (NIST). 
Address:  P.O.  Box  71904.  Charleston,  SC 

29415-1904,  Contact:  Charles  B.  Stoyle. 
Phone:  (803)  553-9456. 

(15)  Laboratory:  BCM  Engineers,  Inc. 
(NIST). 

Address:  104  St.  Francis  St.,  Suite  400, 
Mobile.  AL  36633,  Contact  Sheri  Sims, 
Phone:  (205)  433-0517. 

(16)  Laboratory:  Bonner  Analytical 
Testing  Ca  (NIST). 

Address:  Rt.  14,  Box  509.  Hattiesburg. 
MS  39402,  Contact:  Michael  Bonner, 
Phone:  (601)  264-2854. 

(17)  Laboratory:  Briggs  Associates, 
Inc.  (NIST). 


Address:  4401  Vineland  Rd..  Suite  A9, 
Orlando,  FL  32811.  Contact  William 
Newmaa  Phone:  (407)  422-3522. 

(18)  Laboratory:  Broward  County 
Environmental  Quality,  Control  Board 
(NIST). 

Address:  500  S.W.  14th  Court  Ft 
Lauderdale,  FL  33315,  Contact 
Kenneth  Larson.  Phone:  (305)  765-5881. 

(19)  Laboratory:  CRU,  Inc.  (NIST). 
Address:  P.O.  Box  24467,  Louisville,  KY 

40224,  Contact:  Donna  M.  Ringo, 
Phone:  (502)  426-8860. 

(20)  Laboratory:  Carolina 
Environmental  (NIST). 
Address:  5104  Suite  201-C  Western 

Blvd.,  Raleigh,  NC  27606,  Contact 
Dale  King,  Phone:  (919)  859-0477. 

(21)  Laboratory:  Gavin  Analytical 
Consultants  (NIST). 

Address:  2165-k  West  Park  Ct.,  Stone 
Mountain,  GA  30087-3547,  Contact: 
Joy  Cavin,  Phone:  (404)  498-8295. 

(22)  Laboratory:  Certified  Engineering 
and  Testing,  Co..  Inc.  (NIST). 
Address:  5175  Elmore  Rd.  Suite  1, 

Memphis.  TN  38134.  Contact  Sharon 
Erase,  Phone:  (901)  382-6282. 

(23)  Laboratory:  Chem-Ray  (NIST). 
Address:  P.O.  Box  821.  Florence.  AL 

35631.  Contact  James  D.  Ray.  Phone: 
(205)  776-4345. 

(24)  Laboratory:  Chemalytics  (NIST). 
Address:  300  Doctors  BIdg.,  33  East 

Seventh  St.,  Covington,  KY  41011, 
Contact  Kenneth  P.  Reed,  Phone:  (606) 
431-6224. 

(25)  Laboratory:  Clayton 
Environmental  Consultants,  Inc.  (NIST). 
Address:  400  Chastain  Center  Blvd., 

NW,  Suite  490,  Kennesaw,  GA  30144, 
Contact:  Owen  Crankshaw,  Phone: 
(404)  499-7500. 

(26)  Laboratory:  Davis  ft  Floyd,  Inc. 
(NIST). 

Address:  P.O.  Drawer  428,  Greenwood, 
SC  29648,  Contact  William  J.  Day. 
Phone:  (803)  229-5211. 

(27)  Laboratory:  EEC,  Inc.  (NIST). 
Address:  2245  North  Hills  Dr.,  Suite  J. 

Raleigh,  NC  27612,  Contact:  Mike 
Scrimanker.  Phone:  (919)  782-8910. 

(28)  Laboratory:  EEC,  Ina  (NIST). 
Address:  500  Rivermont  Rd.,  P.O.  Box 

11847,  Columbia,  SC  29210.  Contact 
Kevin  Ulmer,  Phone:  (803)  256-7846. 

(29)  Laboratory:  EMSL,  Inc.  (NIST). 
Address:  1800  Peachtree  St.  NW.  Suite 

305.  Atlanta.  GA  30309,  Contact:  John 
Scarano.  Phone:  (404)  858-4800. 

(30)  Laboratory:  Ecosafe,  Inc.  (NIST). 
Address:  1713  Chapel  Hill  Rd.,  Durham, 

NC  27707.  Contact:  Steven  L  Goode, 
Phone:  (919)  493-2612. 


(31)  Laboratory:  Enviro-Chem,  Ina 
(NIST). 

Address:  762  Downtowner  Loop  W., 
Mobile,  AL  36609,  Contact  Charies 
SmiUe,  Phone:  (205)  344<7711. 

(32)  Laboratory:  EnviroSdences,  Ina 
(NIST). 

Address:  Montgomery  Bldg.,  Suite  705, 
P.O.  Box  5804,  Spartanburg,  SC  29304. 
Contact:  Andrew  G.  Schauder,  Phone: 
(803)  585-4900. 

(33)  Laboratory:  Environmental 
Analytical  Labs  (NIST). 

Address:  Cobb  Corporate  Center/300, 
350  Franklin  Rd.,  Marietta,  GA  30067. 
Contact  Jeremy  A.  Armstrong,  Phone: 
(404)  425-9901. 

(34)  Laboratory:  Environmental 
Health  Laboratory  (EHL),  (NIST),  Cigna 
Loss  Control  Services. 

Address:  3920  Arkwright  Rd..  Macon, 
GA  31213.  Contact:  Jeanne  Gibbs, 
Phone:  (912)  471-4544. 

(35)  Laboratory:  Environmental 
Laboratories,  Inc.,  (NIST). 
Address:  2496-C  Tuckerstone  Wcwy.. 

Tucker,  GA  30084,  Contact:  Charies 
Zolhier,  Phone:  (404)  938-6819. 

(36)  Laboratory:  Environmental 
Materials  Consultants,  (NIST). 

Address:  P.O.  Box  100161.  2217 10th  Ct 
S.,  Suite  200,  Birmingham.  AL  35210, 
Contact:  Denny  Stapp,  Phone:  (205) 
933-0400. 

(37)  Laboratory:  Environmental 
Protection  Systems,  Ina.  (NIST). 
Address:  7215  Pine  Forest  Rd.. 

Pensacola.  FL  32506.  Contact:  Don 
Gay,  Phone:  (904)  944-0301. 

(38)  Laboratory:  Environmental 
Protection  Systems.  Inc..  (NIST). 

Address:  5360 1-55  North,  P.O.  Box 
20382.  Jackson,  MS  39209.  Contact 
Herbert  Johnston.  Phone:  (601)  956- 
1400. 

(39)  Laboratory:  Envirosciences,  Ina 
(NIST). 

Address:  381 0-F  Merton  Dr.,  Raleigh,  NC 
27609,  Contact  E.  R.  Childress.  Phone: 
(919)  782-1487. 

(40)  Laboratory:  Fiber  Lab.  Inc. 
(NIST). 

Address:  P.O.  Box  36726.  Birmingham, 
AL  35236.  Contact;  David  Hayes. 
Phone:  (205)  822-8544. 

(41)  Laboratory:  GSC  Environmental 
Laboratories,  Inc.,  (NIST). 
Address:  1824  Bi  Wylds  Rd..  Augusta. 

GA  30909,  Contact:  Dan  Troutman, 
Phone:  (404)  737-0185. 

(42)  Laboratory:  Geo-Environmental 
Services,  Ina,  (NIST). 
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Address;  141  West  Wieuca  Rd.  Suite 
200A,  Atlanta,  CA  30342.  Contact: 
Susan  Harper.  Phone:  (404)  257-9303. 

(43)  Laboratory:  Harmon  Engineering 
Associates,  Inc.  (NIST). 

Address:  1550  Pumphrey  Ave..  Auburn. 
AL  36830-4399,  Contact:  Roger 
Thompson.  Phone:  (205)  821-9250. 

(44)  Laboratory:  Health  k  Hygiene. 
Inc  (NIST). 

Address:  4605-E  Dundas  Dr.. 
Greensboro,  NC  27407,  Contact 
Sharon  P.  Lonon.  Phone:  (919)  854- 
2303. 

(45)  Laboratory:  Hillmann 
Environmental  Co.,  of  Florida  (NIST). 
Address:  12108  N.  56th  St..  Tampa,  FL 

33617.  Contact:  Mary  Hillmann, 
Phone:  (813)  088-1652. 

(46)  Laboratory:  Hunter  Services,  Inc. 
(NIST). 

Address:  14220  W.  Newberry  Rd.  P.O. 
Box  ESE,  GainesviUe.  FL  32607 1703, 
Contact:  Barbara  Ross,  Phone:  (904) 
332-331& 

(47)  Laboratory:  International 
Abatement  Management,  Inc.  (NIST). 
Address:  550  North  Reo  St..  Suite  300. 

Tampa.  FL  33609,  Contact:  Robert  B. 
Greene,  Phone:  (813)  287-5100. 

(48)  Laboratory:  KNL  Laboratory 
Services  (NIST). 

Address;  P.O.  Box  1833.  Tampa.  FL 
33601.  Contact:  Garrett  ].  McGibbon. 
Phone;  (813)  229-2879. 

(49)  Laboratory:  Law  Associates,  Ina 
(NIST). 

Address:  114  Town  Park  Dr..  Kennesaw, 
GA  30144.  Contact:  Greg  Lewars, 
Phone:  (404)  499-6600. 

(50)  Laboratory:  Law  Engineering 
(NIST). 

Address:  4919  West  Laurel  St..  P.O.  Box 
24183,  Tampa,  FL  33623,  Contact: 
Monte  Hall  Phone:  (813)  879-0750. 

(51)  Laboratory:  Law  Engineering 
Testing  Co.  (NIST). 

Address:  501  Minuet  Ln..  P.O.  Box  11297, 
Charlotte,  NC  28220,  Contact:  R.  Glenn 
Craig.  Phone:  (704)  523-2022. 

(52)  Laboratory:  Law  Engineering.  Inc. 
(NIST). 

Address:  3606  7th  Ct..  S,  P.O.  Box  10244. 
Birmingham,  AL  35202,  Contact:  R. 
Michael  Hamilton.  Phone:  (205)  252- 
9901. 

(53)  Laboratory:  Materials  Analytical 
Services.  Inc..  (NIST). 

Address:  3597  Parkway  Ln.,  Suite  250. 
Norcross,  GA  30092,  Contact:  William 
Longo.  Phone:  (404)  448-903a 

(54)  Laboratory:  McCrone 
Environmental  Services,  Inc..  (NIST). 
Address:  1412  Oakbrook  Dr..  Suite  lOa 

Norcross.  GA  30093,  Contact 


Harriotte  A.  Hurley,  Phone:  (404)  368- 
960a 

(55)  Laboratory:  Metro  Services 
Laboratory  (NIST).  Asbestos  Control 
Division. 

Address:  6309  Fern  Valley  Pass. 
Louisville.  KY  40228,  Contact  ZonetU 
English.  Phone:  (502)  964-0865. 

(56)  Laboratory:  Micro  Analytical 
Laboratories,  Inc.,  (NIST). 
Address:  3818  Northwest  97th  Blvd.. 

Gainesville,  FL  32606.  Contact:  Nancy 
Dehgan.  Phone:  (904)  332-17tn. 

(57)  Laboratory:  Micro-methods,  Inc. 
(NIST). 

Address:  6500  Sunplex.  Ocean  Springs. 
MS  39564.  Contact  Thomas  J.  Wilson. 
Phone:  (601)  875-6420. 

(58)  Laboratory:  NSI  -  ES  Analytical 
Svcs.  Lab  (NIST). 

Address:  2  Triangle  Dr..  P.O.  Box  12313. 
RTP,  NC  27709-2313.  Contact:  James 
A.  Jahnke,  Wione:  (919)  549-0611. 

(59)  Laboratory:  PSC  Environmental. 
Inc.  (NIST). 

Address:  1105  FitEpatrick  Ave..  P.O.  Box 
2605,  Opelika.  AL  36803-2605.  Contact 
Fred  Moore,  Phone:  (205)  749-2636. 

(60)  Laboratory:  Pace  Laboratories, 
Inc.  (NIST). 

Address:  5460  Beaumont  Center  Blvd.. 
Tampa,  FL  33634.  Contact:  Timothy  M. 
OdeU.  Phone:  (813)  884-8268. 

(61)  Laboratory:  Pensacola  P.O.C.  Ina 
(NIST). 

Address:  109  South  2nd  St.,  Pensacola. 
FL  32507,  Contact:  Barbara  Svigiin. 
Phone:  (904)  45d440a 

(62)  Laboratory:  Phoenix 
Environmental  Labs  (NIST),  Division  of 
P.D.R.  Engineers,  Inc. 

Address:  2000  Lindell  Ave..  Nashville. 
TN  37203,  Contact:  Teresa  Tichenor. 
Phone:  (615)  298-2065. 

(63)  Laboratory:  Pioneer  Laboratory. 
Inc.  (NIST). 

Address:  11  East  Ohve  Rd..  Pensacola. 
FL  32514,  Contact  Paul  Canevaro. 
Phone:  (904)  474-1001. 

(64)  Laboratory:  Professional  Service 
Ind.,  Inc.  (NIST).  PTL/Arribas  Division. 
Address:  3901  Northwest  29th  Ave., 

Miami,  FL  3314Z  Contact  Mary  E. 
Hamel.  Phone:  (305)  633-7555. 

(65)  Laboratory:  Quality  Analytical 
Services,  Inc  (NIST). 

Address:  709  West  Johnson  St..  Raleigh, 
NC  27603.  Contact:  Eloise  Sheets. 
Phone:  (919)  839-0757. 

(66)  Laboratory:  Roberts 
Environmental  Services  (NIST),  MAKO 
Office  Complex. 

Address:  Highway  24  E..  Swansboro,  NC 
28584.  Contact:  H.  Dan  Roberta, 

Phone:  (919)  393-6565. 


(67)  Laboratory:  Safety  Underwriteis 
Laboratory  (NIST). 

Address:  P.O.  Box  20094.  Birmingham. 
AL  35216,  Contact:  Rebecca  Hicks, 
Phone:  (205)  822-3727. 

(68)  Laboratory:  Schneider  Services 
International,  Inc.,  (NIST). 
Address:  Chem  Lab  MS-340,  Arnold 

AFB.  TN  37389.  Contact  Jim  Thomas. 
Phone:  (dl5)  454-6573. 

(69)  Laboratory:  Schweiger  and 
Associates  (NIST). 

Address:  2022  Powers  Ferry  Rd..  Suite 
18a  4M.  Marietta.  GA  30339,  Contact: 
Patrick  J.  Schweiger.  Phone:  (404)  988- 
925a       ' 

(70)  Laboratory:  South  Carolina  Dept 
of  Health  4,  Envirormiental  Control 
(NIST),  Bureau  of  Labs. 

Address:  8231  Parklane  Rd.,  P.O.  Box 
2202,  Columbia,  SC  29202,  Contact 
Edward  WiUiams,  Phone:  (803)  737- 
7003. 

(71)  Laboratory:  Southeastern  Marine 
Chemists,  Inc.,  (NIST),  Southeastern 
Chemists'  Laboratories. 

Address:  P.O.  Box  8817.  Jacksonville.  FL 
32211.  Contact  Joseph  W.  Newton. 
Phone:  (904)  725-2040. 
[72]  Laboratory:  Specialized  Assays 

(NIST). 

Address:  210 12th  Ave..  S.,  P.O.  Box 
25110,  Nashville,  TN  37202.  Contact 
Kay  Williams-Smith.  Phone:  (615)  255- 
578a 

(73)  Laboratory:  TEL  Environmental 
Inc.  (NIST). 

Address:  308A  Pomona  Dr.,  Greensboro, 
NC  27407,  Contact:  James  Buchanan, 
Phone:  (919)  852-031& 

(74)  Laboratory:  TTL,  Inc.  (NIST). 
Address:  3516  Greensboro  Ave..  P.O. 

Box  1128.  Tuscaloosa.  AL  35403. 
Contact  Jack  E.  Da\is,  Phone:  (205) 

345-oeia 

(75)  Laboratory:  Testwell  Craig 
Laboratories  of,  Florida,  Inc.  (NIST). 

Address:  7104  Northwest  5l8t  St. 
Miami.  FL  33166.  Contact:  Robert 
Schuler.  Phone:  (305)  593-0561. 

(76)  Laboratory:  Thornton 
Laboratories,  Inc.  (NIST). 

Address:  1145  East  Cass  St.  Tampa.  FL 
33602,  Contact  Steve  Fickett  nione: 
(813)  223-9702. 

(77)  Laboratory:  Westlnghouse 
Environmental  &.  Geotechnical  Svcs. 
Inc.  (NIST). 

Address:  3980  Dekalb  Technology 
Pkwy.,  Suite  700,  Atlanta,  GA  3034a 
ConUct  Clint  GUbert  Phone:  (404) 
452-1911. 


Federal  R»»gl*ter  /  Vol.  54.  No.  228  /  Wednesday,  November  29.  1989  /  Notices 


48247 


(78)  Laboratory:  Westlnghouse 
Environmental  ft,  Geotechnical  Svcs.. 
Inc.  (NIST). 

Address:  5909  Breckenridge  Pkwy..  Suite 
B,  Tampa,  FL  336ia  Contact:  John  J. 
Henderson,  Phone:  (813)  623-243a 

(79)  Laboratory:  Westlnghouse 
Environmental  ft,  Geotechnical  Svcs.. 
Inc.  (NIST). 

Address:  9800-D  Southern  Pines  Blvd., 
P.O.  Box  7668,  Chariotte.  NC  28217. 
Contact  Terry  Liles,  Phone:  (704)  523- 
89ia 

(80)  Laboratory:  Westlnghouse 
Environmental  ft,  Geotechnical  Svcs.. 
Inc.  (NIST). 

Address:  840  Low  Country  Blvd.,  Mt 
Pleasant,  SC  29464.  Contact:  Nina  G. 
Marshtein.  Phone:  (803)  884-0005. 

(81)  Laboratory:  Weston- ATC  Mobile 
Facility  (NIST). 

Address:  1635  Pumphrey  Ave..  Auburn, 
AL  36830.  Contact:  Keith  Pass.  Phone: 
(205)  826-610a 

(82)  Laboratory:  Weston-ATC.  Inc. 
(NIST). 

Address:  1635  Pumphrey  Ave.,  Auburn, 
AL  36830-4303,  Contact  William 
Barker,  Phone:  (205)  826-6100. 

EPA  Accredited  Commercial  PLM 
Laboratories 

REGION  V-  Chicago,  IL 

Regional  Asbestos  Coordinator: 
Anthony  Restaino,  EPA.  Region  V,  230  S. 
Dearborn  St.,  (5-SPT-7),  Chicago,  IL 
60604.  (312)  886-6003,  (FTS)  886-6003. 

(1)  Laboratory:  ABS  Environmental 
Labs.  Inc.  (NIST). 

Address:  605  Brookside,  Frankfurt.  IL 
60423,  Contact:  Arlene  B.  Smith. 
Phone:  (815)  469-4464. 

(2)  Laboratory:  AIResearch  (NIST). 
Address:  2969  N.  114th  St.  Wauwatosa. 

WI  53222.  Contact:  James  Walsh. 
Phone:  (414)  476-1030. 

(3)  Laboratory:  ALEX  (NIST). 
Address:  485  Frontage  Rd.,  Burr  Ridge. 

IL  60521,  Contact:  Linda  Orr.  Phone: 
(312)  789-6080. 

(4)  Laboratory:  ATEC  Associates,  Ina 
(NIST). 

Address:  1501  East  Main  St..  Griffith.  IN 
46319.  Contact  Roger  S.  Berkowitz. 
Phone:  (219)  924-6690. 

(5)  Laboratory:  ATEC  Associates,  Inc. 
(NIST). 

Address:  5150  East  65th  St,  Indianapolis, 
IN  46220-4871.  Contact:  Richard  A. 
Gehlbach,  Phone:  (317)  849-4990. 

(6)  Laboratory:  Affdiated 
Environmental  Services,  Inc.  (NIST). 
Address:  3606  Venice  Rd.,  Sandusky, 

OH  44870,  Contact:  Don  Dauch. 
»     Phone;4419)  627-1974. 


(7)  Laboratory:  Air  Quality  Testing 
(NIST). 

Address:  236  South  Washington  St, 
Naperville,  IL  60540,  Contact:  J.D. 
Stubblefield,  Phone:  (312)  983-4010. 

(8)  Laboratory:  /^t  Quality  Testing. 
Ina  (NIST). 

Address:  1630  Fifth  Ave.,  Suite  541, 
Moline,  IL  61265,  Contact:  Gerald 
Hofferth.  Phone:  (309)  762-199a 

(9)  Laboratory:  AirTech  Associates. 
Ina  (NIST). 

Address:  4100  Madison.  Lower  Level, 
Suite  4.  Hillside.  IL  60162.  Contact 
Marie  Watka  or  Anne  Czechorski. 
Phone:  (312)  547-8117. 

(10)  Laboratory:  Aires  Environmental 
Services  (NIST). 

Address:  1550  Hubbard,  Batavia.  IL 
60510,  Contact:  Cynthia  Darling. 
Phone:  (312)  879-3006. 

(11)  Laboratory:  Alderink  ft 
Associates.  Ina  (NIST). 

Address:  3221  3  Mile  Rd..  Grand  Rapids. 
MI  49504,  Contact  Carol  J.  Paxhia. 
Phone:  (616)  791-0730. 

(12)  Laboratory:  Alloway  Testing 
(NIST). 

Address:  1325  North  Cole  St..  lima.  OH 
45801-3415,  Contact  John  R.  Hoffman. 
Phone:  (419)  223-1362. 

(13)  Laboratory:  American  Analytical 
Laboratories.  (NIST). 

Address:  100  Lincoln  St.  Akron.  OH 
44308.  Contact  Richard  E.  Moore, 
Phone:  (216)  535-1300. 

(14)  Laboratory:  Amoco  Oil  Co.- 
Whiting  Refinery  (NIST),  Lab.  Services 
Division. 

Address:  2831  Indianapolis  Blvd., 
Whiting,  IN  46394,  Contact:  James 
Miller,  Phone:  (219)  473-3075. 

(15)  Laboratory:  Anasbestics  Co. 
(NIST). 

Address:  7206  West  90th  PI.,  Bridgeview, 
IL  60455,  Contact  Gary  Kentgen. 
Phone:  (312)  598-2921. 

(16)  Laboratory:  i^iplied 
Environmental  Sciences.  Inc..  (NlST). 
Address:  511 11th  Ave.  S.  Box  220. 

Minneapolis,  MN  55415,  Contact 
Patrick  DiBartolomeo.  Phone:  (612) 
339-5559. 

(17)  Laboratory:  Asbestos  Compliance 
Technology.  Inc..  (NIST). 

Address:  4015  Cherry  St.  Cincinnati.  OH 
45223,  Contact:  Tina  Schmalz.  Phone: 
(513)  741-1331. 

(18)  Laboratory:  Asbestos  Control 
Methods,  Ina  (NIST). 

Address:  2010  South  Carboy  Rd.,  Mount 
Prospect,  EL  60056,  Contact  Jeffrey 
Camplin,  Phone:  (312)  437-7999. 

(19)  Laboratory:  Asbestos 
Management  Inc.  (NIST). 


Address:  36700  South  Hiux)n  St.,  Suite 
104,  New  Boston.  MI  48164,  Contact: 
D.  Rex  Bleeker,  Phone:  (313)  961-6135. 

(20)  Laboratory:  Asbestos 
Technology.  Inc.  (NIST). 
Address:  5353  Tacoma  Ave.. 

Indianapolis,  IN  46220,  Contact  Dawn 
Trigg,  Phone:  (317)  257-5096. 

(21)  Laboratory:  BCA  Laboratory 
(NIST). 

Address:  1102  South  Main.  Bloomington, 
IL  61701.  Contact  Kurt  Benckendorf, 
Phone:  (309)  828-7772. 

(22)  Laboratory:  Beling  Consultants. 
Inc.  (NIST). 

Address:  1001-16th  St..  Mohne,  IL  61265. 

Contact:  Jeffrey  A.  Wesson.  Phone: 
.      (309)  757-9800. 

(23)  Laboratory:  Braun  Environmental 
Laboratories,  (NIST). 

Address:  6600  South  Country  Rd.  18, 
P.O.  Box  3510a  Minneapolis,  MN 
55435-0108,  Contact:  Lisa  A.  Foumelle- 
Smestad,  Phone:  (612)  941-5600. 

(24)  Laboratory:  Bruce  Menkel  ft 
Associates,  Inc.  (NIST). 
Address:  235  Industrial  Dr..  P.O.  Box 

159.  Franklin,  OH  45005,  Contact: 
&uce  Menkel,  Phone:  (513)  746-9300. 

(25)  Laboratory:  CG.  Technologies, 
Ina  (NIST). 

Address:  535  Science  Dr.,  Suite  B. 
Madison.  WI  53711.  Contact:  Carol 
Gannon,  Phone:  (608)  238-7811. 

(26)  Laboratory:  CAE  Asbestos 
(NIST). 

Address:  207  North  Woodwork  Ln., 
Palatine,  IL  60067,  Contact  Charies 
Keenan,  Phone:  (312)  991-3300. 

(27)  Laboratory:  CENCON  (CNA 
Insurance)  (NIST). 

Address:  333  South  Wabash  •  3W. 
Chicago.  IL  60604.  Contact:  Ellen 
Janka.  Phone:  (312)  822-6093. 

(28)  Laboratory:  Camow.  Conibear 
and  Associates,  Ltd.,  (NIST). 
Address:  333  West  Wacker  Dr..  14th  FL, 

Chicago,  IL  6060a  Contact  Steve 
Wolf,  Phone:  (312)  782-448a 

(29)  Laboratory:  Chem-Bio 
Corporation  (NIST). 

Address:  140  East  Ryan  Rd.,  Oak  Creek, 
WI  53154,  Contact:  Kaye  Donlcvy, 
Phone:  (414)  764-7005. 

(30)  Laboratory:  Clayton 
Environmental  Consultants.  Ina  (NIST). 
Address:  22345  Roethel  Dr..  Novi.  MI 

48050.  Contact:  Bob  Lieckfield.  Phone: 
(313)  344-177a 

(31)  Laboratory:  Cole  Associates,  Ina 
(NIST). 

Address:  2211  East  Jefferson  Blvd^ 
South  Bend.  IN  46615.  Contact 
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Lawrence  W.  Grauvogel,  Phone:  (219) 
236-4400. 

(32)  Laboratory:  Dally  Analytical 
Laboratories  (NIST). 

Address:  1621  West  Candletree  Dr.. 
Peoria,  IL  61614.  Contact:  Susan  ]. 
Naschert  Phone:  (309)  692-5252. 

(33)  Laboratory:  DataChem,  Inc. 
(NIST). 

Address:  4388  Glendale-Milford  Rd.. 
Cincinnati,  OH  45242,  Contact:  Lance 
Eggenberger,  Phone:  (513)  733-5336. 

(34)  Laboratory:  DeLisle  Consulting  ft 
Laboratories.  Inc.  (NIST). 

Address:  6946  East  North  Ave., 
Kalamazoo.  MI  49001,  Contact:  Brad 
Shook.  Phone:  (616)  343-9698. 

(35)  Laboratory:  DeYor  Laboratories, 
Inc.  (NIST). 

Address;  P.O.  Box  3949,  7655  Market  St., 
Suite  250a  Youngstown.  OH  44512, 
Contact:  Joseph  K.  Samuels,  Phone: 
(216)  758-5788. 

(36)  Laboratory:  HIS  Environmental 
Engineers.  Inc..  (NIST). 

Address:  1701  North  Ironwood  Dr.. 
South  Bend,  IN  46635,  Contact  H. 
Stephen  Nye.  Phone:  (219)  277-5715. 

(37)  Laboratory:  ENTELA  Engineering 
Services,  Inc.,  (NIST). 

Address:  4020  West  River  Dr..  Comstock 
Park,  MI  49321.  Contact:  Cal  Van 
Ooyen.  Phone:  (616)  784-7774. 

(38)  Laboratory:  ERT  Testing  Services, 
Inc.  (NIST). 

Address:  D.O.H.  Professional  Bldg..  211 
Glendale,  Suite  425,  Highland  Park.  MI 
48203,  Contact:  Rose  M.  Crier,  Phone: 
(313)  865-0600. 

(39)  Laboratory:  Electro  Analytical, 
Inc.  (NIST). 

Address:  7118  Industrial  Park  Blvd., 
Mentor,  OH  44060-5377.  Contact: 
Mitchell  E.  Fadem,  Phone:  (216)  951- 
3514. 

(40)  Laboratory:  Environmental 
Analytical  Labs  (NIST). 
Address:  314  South  State  Ave., 

Indianapolis,  IN  46201,  Contact:  David 
W.  Hogue.  Phone:  (317)  269-3618. 

(41)  Laboratory:  Environmental 
Consultants,  Inc.  (NIST). 

Address:  1916  North  12th  St.,  P.O.  Box 
2104,  Toledo,  OH  43803,  Contact: 
Donald  Dick,  Phone:  (419)  241-7127. 

(42)  Laboratory:  Environmental 
Enterprises,  Inc.,  (NIST). 
Address:  10147  Springfield  Pike, 

Cincinnati.  OH  45215.  Contact:  Wayne 
L  Collier,  Phone:  (513)  772-2818. 

(43)  Laboratory:  Environmental 
Evaluation  ft  Laboratory,  Services,  Inc. 
(NIST). 


Address:  225  Parsons  St..  P.O.  Box  1665. 
Kalamazoo,  MI  49005.  Contact:  A. 
Clark  Kahn.  HL  Phone:  (616)  386-6099. 

(44)  Laboratory:  Environmental 
Services.  Inc.  (NIST). 

Address:  1403  Sunset  Ter.,  P.O.  Box  385. 
Western  Springs.  IL  60558.  Contact: 
Hugh  Flack.  Phone:  (312)  246-2040. 

(45)  Laboratory:  Esstek.  Inc.  (NIST). 
Address- 17960  Englewood  Dr., 

Middleburg  Heights,  OH  44130. 
Contact:  Scott  F.  Linville.  Phone:  (216) 
826-4220. 

(46)  Laboratory:  Fay  Goldblatt 
Laboratories,  Inc..  (NIST). 

Address:  5225  Old  Orchard  Rd..  Suite  2. 
Skokie,  IL  60077.  Contact:  Fay 
Goldblatt,  Phone:  (708)  965-6333. 

(47)  Laboratory:  Gabriel  Laboratories, 
Inc.  (NIST). 

Address:  1421  North  Elston  Ave., 
Chicago,  IL  60622.  Contact:  Chris 
Rollins,  Phone:  (312)  486-2123. 

(48)  Laboratory:  Gelles  Laboratories 
(NIST). 

Address:  2836  Fisher  Rd.,  Columbus,  OH 
43204.  Contact:  S.H.  Gelles.  Phone: 
(614)  276-2957. 

(49)  Laboratory:  Hayden 
Environmental  Group,  Inc..  (NIST). 

Address:  6015  Manning  Rd.,  Miamisburg, 
OH  45342,  Contact:  David  Robinson, 
Phone:  (513)  866-5908. 

(50)  Laboratory:  IHI  Kemron 
Environmental  Services,  (NIST). 

Address:  32740  North  Western  Hwy., 
Farmington  Hills.  MI  46018.  Contact 
Charies  O'Bryan.  Phone:  (313)  626- 
2426. 

(51)  Laboratory:  ITL/Bascor  (NIST). 
Address:  5960  North  Milwaukee  Ave., 

Chicago.  IL  60646,  Contact  Joby  H. 
Burman.  Phone:  (312)  792-2454. 

(52)  Laboratory:  Industrial 
Environmental  Consultants,  (NIST). 
Address:  1760  East  Grand  River,  East 

Lansing,  MI  48823,  Contact  Teresa 
Kenyon,  Phone:  (517)  351-4002. 

(53)  Laboratory:  Iiistitute  for 
Environmental  Assessment,  (NIST). 
Address:  2829  Vemdale  Ave..  Anoka. 

MN  55303.  Contact:  Richard  T.  Cox. 
Phone:  (612)  427-5310. 

(54)  Laboratory:  John  Mathes  ft 
Assoc,  Ina  (NIST). 

Address:  210  West  Sand  Bank  Rd..  P.O. 
Box  330.  Columbia,  IL  62236-0330, 
Contact  David  H.  Ward,  Phone:  (618) 
281-7173. 

(55)  Laboratory:  Lyle  Laboratories 
(NIST). 

Address:  41  South  Grant  Ave., 
Columbus.  OH  43215,  Contact  Tom 
Eggers,  Phone:  (614)  224-8822. 


(56)  Laboratory:  Martin  Marietta 
Energy  Systems,  Inc.,  (NIST). 
Address:  Portsmouth  Gaseous  Diffusion 

Plant,  P.O.  Box  628.  Piketon.  OH 
45661.  Contact  David  Boyd.  Phone: 
(614)  289-2331. 

(57)  Laboratory:  Micro  Air.  Inc. 
(NIST). 

Address:  7132  Lakeview  I^wy.  West 
Dr.,  Indianapolis,  IN  46268,  Contact 
Harold  Eitzen.  Phone:  (317)  293-1533. 

(58)  Laboratory:  Micro  Air,  Inc.  (NIST) 
(Mobile). 

Address:  7132  Lakeview  Pkwy.  West 
Dr.,  Indianapolis,  IN  46268,  Contact: 
Harold  Eitzen,  Phone:  (317)  293-1533. 

(59)  Laboratory:  Micro-Fiber 
Laboratories,  Inc.  (NIST). 

Address:  605  Landwehr  Rd..  Northbrook. 
IL  60062,  Contact:  Phillip  G.  Pekron, 
Phone:  (312)  498-4127. 

(60)  Laboratory:  Micro  View 
Consulting  (NIST). 

Address:  416  East  Catawba  Ave.,  Akron. 
OH  44301.  Contact:  Frank  S.  Karl, 
Phone:  (216)  773-8330. 

(61)  Laboratory:  Microbac 
Laboratories,  Inc.  (NIST),  Seaway 
Industrial  Laboratory,  Subsidiary. 
Address:  542-544  Conkey  St.,  Hammond, 

IN  46324,  Contact:  Karen  A.  Emy. 
Phone:  (219)  932-1770. 

(62)  Laboratory:  Monarch  Analytical 
Laboratories.  Inc.,  (NIST). 
Address:  P.O.  Box  2990.  Toledo.  OH 

43606,  Contact  Ronald  |.  Pienzler. 
Phone:  (419)  535-1780. 

(63)  Laboratory:  NATLSCO  (NIST). 
Address:  Rte.  22  ft  Kemper  Dr.,  K-2,  Long 

Grove,  IL  60049,  Contact  Joan 
Wronski,  Phone:  (312)  540-2488. 

(64)  Laboratory:  National  Petrographic 
Services.  (NIST). 

Address:  4484  Willowbrook  Rd.. 
Columbus,  OH  43220,  Contact:  Bonnie 
Awan,  Phone:  (614)  459-7380. 

(65)  Laboratory:  Northland 
Environmental  Services,  Inc.,  (NIST). 
Address:  P.O.  Box  909,  Stevens  Point, 

WI  54481,  Contact  Robert  C 
Voborsky,  Phone:  (715)  341-9699. 

(66)  Laboratory:  Nova  Environmental 
Services,  Inc.,  (NIST). 

Address:  1107  Hazeltine  Blvd.,  Suite  420, 
Hazeltine  Gates,  Chaska,  MN  55316, 
Contact  Elizabeth  Gardner,  Phone: 
(612)  448-6888. 

(67)  Laboratory:  PA.T  Services 
(NIST). 

Address:  133  Hollywood.  Peoria,  IL 
61603,  Contact  Cheryl  McGuinnis, 
Phone:  (300)  673-5919. 
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(68)  Laboratory:  PEI  Associates.  Inc. 
(NIST). 

Address:  11499  Chester  Rd..  Cincinnati, 
OH  45246,  Contact:  Craig  Caldwell 
Plione:  (S13)  782-4700.  j 

(69)  Laboratory:  Pace  Laboratoriek 
Inc.  (NIST). 

Address:  1710  Douglas  Dr.,  N., 
Minneapolis,  MN  55422,  Contact 
Roger  Splinter,  Phone:  (612)  544-5543. 

(70)  Laboratory:  Parkland  Labs 
(NIST). 

Address:  2935  Qeail.ake  Ave., 
Springfield.  IL  62702,  Contact  Harry 
Stowers.  Phone:  (217)  525-2935. 

(71)  Laboratory:  Particle  Data 
Laboratories,  Ltd.,  (NIST). 
Address:  115  Hahn  St.,  Elmhurst  IL 

60126,  Contact:  Ron  Sturm.  Phone: 
(312)  832-5658. 

(72)  Laboratory:  Pro-Ac  Asbestos 
Services  (NIST). 

Address:  8711  Reading  Rd.^  Cincinnati 
OH  45215,  Contact:  Fred  Schmalz. 
Phone:  (513)  821-0505. 

(73)  Laboratory:  RCM  Laboratories 
(NIST). 

Address:  4137  Blanchan,  Brookfield.  EL 
60513,  Contact  Collen  Rifke.  Phone: 
(312)  485-8800. 

(74)  Laboratory:  Randolph  ft 
Associates,  Inc.  (NIST). 

Address:  5440  North  Cumberland  Ave.. 
Suite  111,  Chicago,  IL  60656.  Contact 
Bruce  Stockmeier,  Phone:  (312)  693- 
6030. 

(75)  Laboratory:  Randolph  ft 
Associates,  Inc.  (NIST). 
Address:  8901  North  Industrial  Rd., 

Peoria,  IL  61615,  Contact:  Ellen  Zuck, 
Phone:  (309)  892-4160. 

(76)  Laboratory:  Reed  City  Hopsital 
(NIST), 

Address:  7665  Patterson  Rd..  P.O.  Box 
75,  Reed  City,  MI  49677,  Contact 
James  T.  Reardon,  Phone:  (616)  832- 
3271. 

[77]  Laboratory:  Ricerca,  Inc.  (NIST). 
Address:  7528  Auburn  Rd,  P.O.  Box  lOOa 
Painesville,  OH  44077-lOOa  Contact 
William  O.  BuUer.  Phone:  (216)  357- 
3300. 

(78)  Laboratory:  Si-A,  Inc.  (NIST). 
Address:  7349  Worthington-Galena  Rd., 

Columbus,  OH  43085,  Contact  Jami  J. 
SL  Clair,  Phone:  (614)  B88-416a 

(79)  Laboratory:  Sea  Earth  ft  Air 
Environmental,  Consultants,  Inc.  (NIST). 
Address:  5787  North  Lincoln  Ave, 

Chicago,  IL  60659,  Contact:  Barbera 
Carr.  Phone:  (312)  878-8337. 

(80)  Laboratory:  Seaway    . 
Environmental  Labs  (NIST). 


Address:  542  Conkey  St,  Hammond,  IN 
46532.  Contact  Karen  Emy,  Phone: 
(219)  932-1770. 

(81)  Laboratory:  Sierra  Analytical  A 
Consulting,  Services,  Ina  (NIST). 
Address:  307  N.  1st  St,  Ann  Arbor,  MI 

48103,  Contact:  Dave  Nelson.  Phone: 
(313)  662-1155. 

(82)  Laboratory:  Stat  Analysis 
Corporation  (NIST). 

Address:  2201  West  Campbell  Park  Dr., 
Chicago.  IL  60612-350t  Contact  David 
E  Schwartz,  Phone:  (312)  733-0551. 

(83)  Laboratory:  Stilson  Laboratories, 
Inc.  (NIST). 

Address:  170  North  High  St,  Columbus, 
OH  43215.  Contact  W.  Martin  BeU. 
Phone:  (614)  228-4385. 

(84)  Laboratory:  Suburban 
Environmental  Consultants,  Ltd.  (NIST). 

Address:  18031  Dixie  Hwy.,  Homewood, 
IL  60430,  Contact:  Henry  G.  Gooday, 
Jr..  Phone:  (312)  335-180a 

(85)  Laboratory:  TEM,  Int  (NIST). 
Address:  443  Duane  St.,  Glen  Ellyn,  IL 

60137.  Contact  James  Tuinenga. 
Phone:  (312)  790-088a 

(86)  Laboratory:  Testing  Engineers  ft 
Consultants,  Inc.,  (NIST). 

Address:  933  West  Jolly  Rd.,  Lansing,  MI 
48909,  Contact  James  HoUenbeck. 
Phone:  (517)  887-0628. 

(87)  Laboratory:  Testing  Engineers  ft 
Consultants,  Inc.,  (NIST). 

Address;  3816  Carpenter  Rd.,  Pittsfield 
Township,  MI  48197,  Contact  Dawn 
Brennan,  Phone;  (313)  971-003a 
(68)  Laboratory:  Testing  Engineers 

and  Consultants,  Inc.  (NIST). 

Address;  P.O.  Box  249, 1333  Rochester 
Rd.,  Troy,  MI  48099,  Contact;  Matthew 
Skeels,  Phone:  (313)  588-6200. 

(89)  Laboratory:  Thermo  Analytical 
Inc.  (NIST). 

Address;  7314  West  90th  St.,  Bridgeview, 
IL  60455,  Contact  Frank  P.  DeFranza, 
Phone:  (312)  430-1112, 

(90)  Laboratory:  Thermo  Analytical 
Ina/ERG  (NIST). 

Address;  525  Avis  Dr.,  Suite  7,  Ann 
Arbor,  MI  48108,  Contact  Fred 
Fenner,  Phone:  (313)  662-3104. 

(91)  Laboratory:  Tremco  (NIST). 
Address:  10701  Shaker  Blvd.,  Cleveland, 

OH  44104,  Contact  Charles  J.  Kaloczl, 
Phone:  (216)  292-500a 

(92)  Laboratory:  Tri-Slate 
Laboratories.  DepL  of  Environmental 
Services,  (NIST). 

Address;  19  East  Front  St.,  Youngstown, 
OH  44503,  Contact  Bari  Lateef.  Phone: 
(216)  746-8800. 

(93)  Laboratory:  Twin  City  Testing 
Corporation  (NIST). 


Address:  662  Cromwell  Ave.,  St  Paul 
MN  55114,  Contact  Rennie  Smith, 
Phone:  (612)  649-5000. 

(94)  Laboratory:  United  Analytical 
Services.  Inc.,  (NIST). 

Address:  4410  West  Roosevelt  Rd..  Suita 
lot  HiUside,  IL  60162.  Contact 
Patrick  Fosnacht  Phone:  (312)  449- 
007a 

(95)  Laboratory:  Wadsworth/Alert 
Laboratories  (NIST). 

Addresr  P.O.  Box  31454.  Qeveland.  OH 
44131.  Contact  Dale  Mori,  Phone: 
(218)  642-9151. 

(96)  Laboratory:  Walker  ft  Ward 
(NIST). 

Address:  2803  B  N.  St  Joseph  Ave., 
Evansville,  IN  47712,  Contact  Roger 
Ward.  I%one:  (812)  421-1900. 

(97)  Laboratory:  Wausau  Insurance 
Companies.  Environmental  Health 
Laboratory.  (NIST). 

Address:  2000  Westwood  Dr.,  Wausau. 
WI  54401.  Contact  Thomas  Stavros, 
Phone;  (715)  842-6610. 

(96)  Laboratory:  Wisconsin 
Occupational  Health  Labs.  (NIST). 

Address:  979  Jonathon  Dr.,  Madison.  WI 
53713.  Contact  Richard  Zimmerman. 
Phone;  (608)  263-8807. 

(99)  Laboratory:  2Ummerlin  Consulting 
Group  (NIST). 

Address;  3420  East  96th  St.,  Suite  A. 
Indianapolis.  IN  4624a  Contact 
Daniel  J.  Smith,  Phone:  (317)  574-0648. 

(100)  Laboratory:  Zimmerlin 
Consulting  Group  (NIST). 

Address:  3082  Brown  Park  Dr.,  Suite  D. 
P.O.  Box  357.  Hilliard.  OH  43028-0357, 
Contact  William  Zimmerlin.  Phone: 
(614)  876-1153. 

EPA  Accredited  Commercial  PLM 
Laboratories 

REGION  VI  -  Dallas.  TX 

Regional  Asbestos  Coordinator:  John 
West,  6T-PT,  EPA.  Region  VI 1445  Ross 
Avenue,  Dallas,  TX  75202-2733.  (214) 
655-7244.  (FTS)  255-7244. 

(1)  Laboratory:  ACI  ft  Associates 
(NIST). 

Address:  2100  Road  to  Six  Flags  E.. 
Arlington.  TX  76011.  Contact  Dan 
Weeks.  Phone:  (817)  282-9929. 

(2)  Laboratory:  ATEC  Associates,  Ina 
(NIST). 

Address:  11356  Mathis  Ave..  Dallas.  TX 
75299-3157,  Contact  Jim  Hutchins. 
Phone:  (214)  243-8931. 

(3)  Laboratory:  Accumin  Analysis, 
Ina  (NIST). 
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Address:  323  Hollyvale  Dr..  Houston.  TX 
77060.  Contact:  William  McHale. 
Wione:  (713)  931-1131. 

(4)  Laboratory:  Aegis  Associates  -  El 
Paso  (NIST). 

Address:  1280  Hawkins,  Suite  120.  El 
Paso.  TX  79925,  Contact:  Michael 
Fernandez.  Phone:  (915)  592-6556. 

(5)  Laboratory:  Aegis  Associates.  Inc. 
(NIST). 

Address:  12015  Park  35  Circle,  Suite  125, 
Austin,  TX  78753-1807.  Contact: 
Jimmie  Bolton.  Phone:  (512)  835-8052. 

(6)  Laboratory:  Aer-Aqua  Lab.  Inc./ 
Accredited,  Industrial  Hygienists.  Inc. 
(NIST). 

Address:  211  E.  Shaw,  Pasadena.  TX 
77506.  Contact:  Mary  Heusel.  Phone: 
(713)  477-8101. 

(7)  Laboratory:  Allied  Enviro 
Engineering  Inc.  (NIST). 

Address:  1450  Empire  Central,  Suite  118. 
Dallas,  TX  75247,  Contact:  Thomas 
Palet.  Phone:  (214)  631-0862. 

(8)  Laboratory:  Allied  Enviro 
Engineering.  Inc.  (NIST). 

Address:  1450  Empire  Central.  Suite  116, 
Dallas.  TX  75247,  Contact:  Thomas  J. 
Palet,  Phone:  (214)  631-0882. 

(9)  Laboratory:  Arkansas  Department 
of  Health  (NIST). 

Address:  4815  West  Markham  St..  Little 
Rock,  AR  72205.  Contact:  Stan  Faulk. 
Phone:  (501)  661-2389. 

(10)  Laboratory:  Assaigai  Analytical 
Laboratories.  (NIST). 

Address:  7300  Jefferson.  NE. 
Albuquerque,  NM  87109,  Contact: 
Dean  Dupree.  Phone:  (505)  345-8964. 

(11)  Laboratory:  Building 
Environmental  Systems.  Inc..  (NIST). 
Address:  3501  North  MacArthur.  Suite 

400B,  Irving.  TX  75062.  Contact:  Amy 
L  Smith.  Phone:  (214)  257-0787. 

(12)  Laboratory:  Central  Analytical 
Laboratories,  Inc..  (NIST). 

Address:  2600  Marietta  Ave.,  Kenner. 
LA  70062,  Contact:  David  R.  Lasater. 
Phone;  (504)  469-3511. 

(13)  Laboratory:  Chemtex 
Environmental  Laboratory.  (NIST). 
Address:  3082  25th  Street.  Port  Arthur. 

TX  77642.  Contact:  C  J4.  Reddy.  Phone: 
(409)  983-4575. 

(14)  Laboratory:  Conoco  Analytical 
Ubs  (NIST). 

Address:  1000  South  Pine,  Ponco  City. 
OK  74603,  Contact:  Gary  Keen.  Phone: 
(405)  767-2468. 

(15)  Laboratory:  Core  Labs  (NIST). 
Address:  2417  West  Pinhook  Rd.. 

Lafayette.  LA  70508-3344.  Contact 
Richard  Tietz.  Phone:  (318)  232-8042. 


(16)  Laboratory:  Diversified 
Environmental,  Technologies.  Inc. 
(NIST). 

Address:  132  West  Main,  Norman.  OK 
73069,  Contact:  Dan  Tutt.  Phone:  (405) 
360-7929. 

(17)  Laboratory:  EEC.  Inc.  (NIST). 
Address:  1305  E.  Main.  Russellville.  AR 

72801,  Contact-  Anne  Woker,  IHione: 
(501)  968-6767. 

(18)  Laboratory:  ENSR  Consulting  ft 
Engineering  (NIST). 

Address:  2925  Richmond  Ave..  Houston, 
TX  77098.  Contact:  Sandy  Bialas. 
Phone:  (713)  520-1495. 

(19)  Laboratory:  East  Texas  Testing 
Laboratory.  Inc..  (NIST). 

Address:  1717  East  Erwin.  Tyler.  TX 
75702,  Contact:  Gary  G.  LaFrance, 
Phone:  (214)  595-4421. 

(20)  Laboratory:  Environmental 
Analysis.  Inc.  (NIST). 

Address:  914  Barber  Street.  Little  Rock. 
AR  72202.  Contact:  Phillip  Young. 
Phone:  (501)  374-7837. 

(21)  Laboratory:  Environmental 
Monitoring  Service,  Inc..  (NIST). 
Address:  12731  Research  B.vd.,  Bldg.  A, 

Austin,  TX  78759.  Contact:  Rick  Pruet. 
Phone:  (512)  335-9116. 

(22)  Laboratory:  Environmental 
Monitoring  Service.  Inc..  (NIST). 
Address:  342  Twin  City  Hgwy..  Port 

Niches.  TX  77651.  Contact:  Don 
Duplechian,  Phone:  (409)  727-7778. 

(23)  Laboratory:  Environmental 
Research  Institute.  Inc..  (NIST). 
Address:  P.O.  Box  2024.  Tyler,  TX  75710. 

Contact:  Thomas  R.  McKee.  Phone: 
(214)  877-9314. 

(24)  Laboratory:  Environmental 
Services  Co.,  Inc.,  (NIST). 
Address:  13715  West  Markham.  Little 

Rock.  AR  72211.  Contact:  James 
Brown.  Phone:  (501)  221-2565. 

(25)  Laboratory:  Envirotest,  Inc. 
(NIST). 

Address:  P.O.  Box  42812-414.  Houston. 
TX  77042,  Contact:  Daniel  J.  Gechardt. 
Phone:  (713)  782-4101. 

(26)  Laboratory:  Geo-Environmental 
Services.  Inc..  (NIST).  Austin  Office. 
Address:  7801  North  Lamar.  Suite  185E, 

Austin.  TX  78752.  Contact:  John 
Johnson.  Phone:  (512)  454-5222. 

(27)  Laboratory:  Hanby  Analytical 
Laboratories.  Inc..  (NIST). 
Address:  4400  South  Wayside  107, 

Houston.  TX  77087,  Contact:  Duane 
Salinas.  Phone:  (713)  649-4500. 

(28)  Laboratory:  Hanby  Analytical 
Laboratories,  Inc./.  Mobile  Unit  (NIST). 
Address:  4400  South  Wayside  St..  Suite 

107,  Houston,  TX  77087,  Contact:  John 
D.  Hanby.  Phone:  (713)  649-4500. 


(29)  Laboratory:  Huey.  Martin.  & 
Associates  (NIST). 

Address:  5613  Bruyninckx  Rd., 
Alexandria.  LA  71303.  Contact*  Ben  F. 
Martin.  Phone:  (318)  473-6446. 

(30)  Laboratory:  IHST  (NIST). 
Address:  17480  Dallas  Pkwy..  Suite  111. 

Dallas,  TX  75287.  Contact;  Tracy 
Bramlett  Phone:  (214)  248-9110. 

(31)  Laboratory:  Kemron 
Environmental  Services  (NIST). 

Address:  16550  Highland  Rd.,  Baton 
Rouge,  LA  70810,  Contact  Thomas 
Bauckham,  Phone:  (504)  293-8650. 

(32)  Laboratory:  Kiser  Engineering, 
Ina  (NIST). 

Address:  211  North  River  St,  Sequin,  TX 
78155,  Contact  Rick  Kh-kpatrick, 
Phone:  (800)  426-2102. 

(33)  Laboratory:  Law  Engineering 
Testing  Co.  (NIST). 

Address:  5500  Guhn  Rd.,  Houston,  TX 
77040.  Contact  C.  H.  Byrd.  Phone: 
(713)  939-7161. 

(34)  Laboratory:  Marshall 
Environmental  Management  (NIST). 
Address:  3801  Northwest  63rd  St,  Suite 

162,  Oklahoma  City,  OK  73116, 
Contact  Charles  L  Marshall,  Phone: 
(405)  842-3415. 

(35)  Laboratory:  Maxim  Engineers. 
Inc.  (NIST). 

Address:  11601  North  Lamar,  Austin,  TX 
78753.  Contact:  Fernando  Yepez, 
Phone:  (512)  837-6851. 

(36)  Laboratory:  Maxim  Engineers, 
Inc.  (NIST). 

Address:  2342  Fabens,  P.O.  Box  59902, 
Dallas.  TX  75229,  Contact  Steve 
Moody.  Phone:  (214)  247-7575. 

(37)  Laboratory:  McClelland 
Management  Services  (NIST). 

Address:  6100  Hillcroft.  Suite  220. 
Houston,  TX  77081.  Contact;  Jaye  R. 
Stanley.  Phone:  (713)  995-9000. 

(38)  Laboratory:  Microanalysis 
Laboratory,  Inc.  (NIST). 

Address:  8499  Greenville  Ave.,  Suite  201, 
Dallas.  TX  75231.  Contact:  Carolyn 
Jones,  Phone:  (214)  340-0890. 

(39)  Laboratory:  NUS  Corporation 
(NIST). 

Address:  900  Gemini.  Houston.  TX 
77058.  Contact  John  W.  McCormick. 
Phone:  (713)  488-1810. 

(40)  Laboratory:  National  Asbestos 
Consultants  Inc.,  (NIST). 
Address:  4619  North  Santa  Fe, 

Oklahoma  City.  OK  73118,  Contact 
Jerry  Bowerman,  Phone:  (405)  528- 
6224. 
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(41)  Laboratory:  New  Mexico  State 
University  (NIST),  Electron  Microscope 
Laboratory. 

Address:  Box  3EML,  Las  Cruces,  NM 

88003.  Contact  Joseph  LaPointe, 
Phone;  (505)  646-3734. 

(42)  Laboratory:  North  American 
Analytical  Labs  (NIST). 

Address;  4405  Crawford  St.  P.O.  Box 
6865.  Abilene.  TX  79605.  Contact 
Gene  Walker.  Phone:  (915)  891-0172. 

(43)  Laboratory:  Occupational 
Hygiene,  (NISTJ. 

Address:  P.O.  Box  181789.  Dallas.  TX 
75218,  Contact  Virginia  Wheeler. 
Phone;  (214)  324-3813. 

(44)  Laboratory:  Occupational  Safety 
ft  Health,  Consultants,  Ina  (NIST). 
Address:  208  North  Armstrong,  Bixby, 

OK  74008,  Contact  Jeffrey  Jenkins, 
Phone:  (918)  366-4834. 

(45)  Laboratory:  Oklahoma  State 
Department  of  Health.  Special  Hazard 
Division  (NIST). 

Address:  P.O.  Box  53551.  Oklahoma 
City,  OK  73152,  Contact  John  M. 
Feero.  Phone:  (405)  271-5221. 
t46)  Laboratory:  P.EJ.  Microanalysis 

Laboratory  D/FW.  (NIST). 

Address:  P.O.  Box  612383  (Trailer  Na 
12).  D/FW  Airport  TX  75261.  Contact 
Neal  Sizemore,  Phone;  (214)  574-170a 

(47)  Laboratory:  Phillips  66  Company 
(NIST).  Borger  Refinery  ft  NGL  Process 
Center,  Lab. 

Address:  Box  271,  Borger.  TX  79008, 
Contact  D.  Taylor.  Kione:  (806)  273- 
2831. 

(48)  Laboratory:  Precision  Testing 
Ubs.  Inc.  (NIST). 

Address:  fS24  Northwest  5th  St..  Suite  2, 
Moore,  OK  7316a  Contact  Jeny 
Doyle,  Phone:  (405)  793-1468. 

(49)  Laboratory:  ProTechnics 
Environmental  Services,  Inc.  (NIST). 
Address:  14780  Memorial  Dr.,  105, 

Houston.  TX  77079,  Contact  Steve 
Barham.  Phone:  (713)  496-9914. 

(50)  Laboratory:  Raba-Kistner 
Consultants.  Inc.  (NIST). 

Address;  P.O.  Box  690287,  San  Antonio. 
TX  78289-0287,  Contact  Frank  B. 
Schweitzer,  Phone:  (512)  699-9090. 

(51)  Laboratory:  Regional  Testing  Lab. 
Inc.  (NIST). 

Address:  318  West  Chestnut.  Suite  204. 
Denison,  TX  75020,  Contact  Qilf 
Wood,  Phone:  (214)  463-6666. 

(52)  Laboratory:  Southwest 
Environmental  Management  (NIST). 
Address:  Oklahoma  Division.  303S  NW 

63rd  St,  Suite  ISO,  Oklahoma  Qty.  OK 
73116,  Contact  Teresa  Burrows, 
Pbone:(e02j443-007a 


(53)  Laboratory:  Southwestern 
Laboratories,  Inc.  (NIST). 

Address:  2575  Lone  Star  Dr.,  Dallas,  TX 
75212.  Contact  Lawrence  M. 
Thompson,  Phone:  (214)  631-270a 

(54)  Laboratory:  Southwestern 
Laboratories.  Inc.  (NIST). 
Address:  222  Cavalcade,  Houston,  TX 

77009,  Contact:  Russell  DiRaina 
Phone:  (713)  692-9151. 

(55)  Laboratory:  Southwestern  Public 
Service  Co.  (NIST).  Systems  Laboratory. 
Address;  P.O.  Box  1261.  Amarillo.  TX 

79170,  Contact;  Dean  Metcalf.  Phone: 
(806)  381-«36a 

(56)  Laboratory:  Standard  Testing  ft 
Eng.  Co.  (NIST). 

Address:  660  Distributors  Row, 
Harahan.  LA  70123.  Contact  Robert  E. 
Jones.  Phone:  (504)  734-837a 

(57)  Laboratory:  Standard  Testing  and 
Er^eering  Co.,  (NIST). 

Address;  3400  North  Lincoln  Blvd.. 
Oklahoma  City.  OK  73105.  Contact 
Cheri  Marcham,  Phone;  (405)  528-0541. 

(58)  Laboratory:  Stanley  Engineering 
Inc  ft  Alpha.  Analytical  Labs,  Inc. 
(NIST). 

Addresr  2700  Northwest  39th  St. 
Oklahoma  City,  OK  73112.  ConUct 
Keith  L  Stanley,  Phone:  (405)  948-6505. 

(59)  Laboratory:  Stanley  Engineering, 
Inc.  (NIST). 

Address:  4137  South  Harvard.  Suite  E. 
Tulsa,  OK  74135.  Contact  Allison 
Myers,  Phone:  (918)  7*7-2920. 

(60)  Laboratory:  Sun  City  Analytical 
(NIST). 

Address;  8028  Surety  Dr..  Suite  204A.  El 
Paso.  TX  79905,  Contact  David  Felix. 
Phone:  (915)  772-765a 

(61)  Laboratory:  Sunbelt  Associates. 
Inc  (NIST). 

Address:  6961  Mayo  Rd..  New  Orieans, 
LA  70126.  Contact  Gary  C.  Allen, 
Phone:  (504)  286-679a 

(62)  Laboratory:  Technology  Serving 
People.  Inc.  (NIST). 

Address:  5373  West  Alabama,  Suite  450. 
Houston,  TX  77058,  Contact  Bill  Hurt 
Phone:  (713)  621-9067. 

(63)  Laboratory:  Terra  Environmental 
Controls,  Int.  (MST). 

Address;  2909  Division  St.,  Suite  C 
Metairie,  LA  70002.  Contact;  Jason 
Boui-geois,  Phone;  (504)  885-5711. 
(84)  Laboratory:  Texas  Department  of 

Health  (NIST).  Asbestos  Abatement 

Branch. 

Address:  1100  West  49th  St.  Austin.  TX 
78758-3199.  Contact  Don  Brown. 
Phone:  (512)  458-73ia 
(65)  Laboratory:  Texas  Research 

Institute  (NIST).  Environmental 

Division. 


Address:  9063  Bee  Cave  Rd^  Austin.  TX 
78733,  Contact:  Gary  Rolls,  I%eDe: 
(512)263-210L 

(66)  Laboratory:  The  Hartford  Steara 
Boiler  Laboratory.  (NIST),  Inspection  ft 
Insurance  Co. 

Address:  1100  North  Post  Oak  No.  3a 
Suite  30a  Houston,  TX  77055.  Contact: 
Diana  Spence.  Phone:  (713)  578-730a 

(67)  Laboratory:  University  of  Texas. 
Health  Center,  (NIST)  Dept  of  Cell 
Biology  ft.  Environmental  Sciences. 
Address:  P.O.  Box  2003,  Tyler,  TX  757ia 

Contact  Ronald  Dodson.  Phone;  (214) 
877-7554. 

(68)  Laboratory:  Waldemar  S.  Nelson 
ft  Co..  Ina  (MST). 

Address:  1200  St.  Charles  Ave..  New 
Orleans.  LA  70130.  Contact;  Laura  E. 
Yager,  Phone:  (504)  523-5281. 

(69)  Laboratory:  West-Paine 
Laboratories.  Ina  (NIST). 

Address:  7979  G.S.R.L  Ave.,  Baton  ' 
Rouge,  LA  7082a  Contact  Jonny  H. 
Vickers.  I%one;  (504)  769-490a 

EPA  Accredited  Commercial  PLM 
Laboratories 

REGION  VII  -  Kanaas  Qty.  KS 

Regional  Asbestos  Coordinator: 
Wolfgang  Brandner,  EPA,  Region  VH. 
726  Minnesota  Ave.,  Kansas  City.  KS 
66101.  (913)  236-2835.  (FTS)  757-2835. 

(1)  Laboratory:  ACM  Labs.  Ina 
(NIST). 

Address:  304  North  Main.  P.O.  Box  2073, 
Fairfield.  lA  52556.  Contact:  David 
Fleshmaa  Phone:  (515)  472-7402. 

(2)  Laboratory:  ALERT  Analytical 
Laboratories  (NIST). 

Address:  1900  West  47th  Pi..  No.  101. 
Westwood,  KS  66205,  Contact 
William  Caries,  Phone:  (913)  831-4516. 

(3)  Laboratory:  Ames  Environmental 
(NIST). 

Address:  3910  Lincoln  Way,  Ames,  lA 
50010.  Contact  David  Fairchlld. 
Phone:  (515)  292-3400. 

(4)  Laboratory:  Asbestos  Consulting  ft 
Testing  (NIST). 

Address:  14953  West  101st  Ter.,  Lenexa, 
KS  66215,  Contact  Jim  A.  Picket 
Phone:  (913)  492-1337. 

(5)  Laboratory:  Baird  Scientific 
(NIST). 

Address:  P.O.  Box  842.  Carthage,  MO 
64836.  Contact;  Gary  Baird.  Phone: 
(417)  358-5567. 

(6)  Laboratory:  CHART  Services.  Ltd. 
(NIST). 

Address:  4725  Merle  Hay  Rd.,  Suite  214, 
Des  Moines,  lA  50322,  Contact  Mary 
A.  Finn,  Phone:  (515)  276-3642. 
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(7)  Laboratory:  CHART  Services.  Ltd. 
(NIST). 

Address:  12616  West  62nd  Ter..  Suite 
118,  P.O.  Box  18,  Sha%vnee,  KS  66216, 
Contact:  Bemie  Hemlick,  Phone:  (913) 
288-0715. 

(8)  Laboratory:  CHART  Services,  Ltd. 
(NIST). 

Address:  7912  Davenport  St.,  Omaha. 
NE  68114,  Contact:  Carmen  Riegel, 
Phone:  (402)  393-0155. 

(9)  Laboratory:  Certified 
Environmental  Management,  Inc. 
(NIST). 

Address:  P.O.  Box  504,  Salina,  KS  67402- 
0504.  Contact:  Brenda  A.  Tolson, 
Phone:  (913)  536-4226. 

(10)  Laboratory:  Hall-Kimbrell 
Environmental  Services,  Inc.  (NIST). 
Address:  4840  West  15th  St.,  Lawrence, 

KS  66048.  Contact:  Robert  Kleopfer, 
Phone:  (913)  865-9304. 

(11)  Laboratory:  Industrial  Testing 
Laboratories,  Inc.,  (NIST). 
Address:  2350  7th  Blvd.,  St.  Louis.  MO 

63104,  Contact:  William  J.  Lowry, 
Phone:  (314)  771-7111. 

(12)  Laboratory:  Kansas  DepL  of 
Health  &  Environment.  (NIST) 
Toxicology  Section.  Div.  of,  Labs  and 
Res. 

Address:  Bldg.  740,  Forbes  Field, 
Topeka,  KS  66620.  Contact:  Roger 
Carlson.  Phone:  (913)  29ft-162a 

(13)  Laboratory:  Microscopic 
Analysis,  Inc.  (NIST). 

Address:  989  Gardenview  Office  Pkwy., 
St.  Louis,  MO  63141,  Contact:  Douglas 
N.  Nimmo.  Phone:  (314)  993-2212. 

(14)  Laboratory:  Midwestern  Testing 
Labs,  Inc.  (NIST). 

Address:  P.O.  Box  1657.  Fairfield.  L\ 
52556,  Contact:  Dennis  Greenley. 
Phone:  (515)  472-1881. 

(15)  Laboratory:  Net  Midwest  Inc., 
Cedar  Falls  Division,  (NIST). 

Address:  704  Enterprise  Dr.,  Cedar  Falls, 
lA  50613.  Contact:  Michael  McGee. 
Phone:  (319)  277-2401. 

(16)  Laboratory:  Pace  Laboratories. 
Inc.  (NIST). 

Address:  2005  West  103rd  Ter.  (B), 
Leawood,  KS  66206,  Contact  Don 
Wright.  Phone:  (913)  341-780a 

(17)  Laboratory:  Ramsey-Schilling 
Consulting  Group.  Inc.  (NIST). 
Address:  503  Main  St..  Belton.  MO 

64012.  Contact:  George  S.  McDowell, 
Phone:  (816)  331-0002. 

(18)  Laboratory:  The  University  of 
Iowa  (NIST),  University  Hygienic 
Laboratory. 

Address:  Iowa  City,  lA  52242,  Contact:  L 
A  Schwabbauer,  Phone:  (319)  335- 
4500. 


(19)  Laboratory:  University  of 
Missouri  -  Kansas  City,  (NIST). 
Address:  Chemistry  Dept,  Kansas  City, 

MO  641ia  Contact  Dr.  Peter  F.  Lott, 

Phone:  (816)  276-2289. 

EPA  Accredited  Commercial  PLM 
Laboratories 

REGION  VUI  -  Denver,  CO 

Regional  Asbestos  Coordinator  David 
Combs,  (8AT-TS).  EPA,  Region  VIII,  1 
Denver  Place,  999-18th  St,  Suite  500, 
Denver,  CO  80202-2413.  (303)  293-1744, 
(FTS)  564-1744. 

(1)  Laboratory:  ARC  Labs  (NIST). 
Address:  216  Denver  Ave.,  Suite  G&I, 

Grand  Forks,  ND  58220,  Contact:  loe 
Worman,  Phone:  (701)  772-6496. 

(2)  Laboratory:  ATC  Environmental, 
Inc.  (NIST). 

Address:  2800. W.  29th  Ave.,  Denver,  CO 
80211,  Contact:  Dan  Benecke,  Phone: 
(303)480-0209. 

(3)  Laboratory:  ATC  Environmental, 
Inc.  (NIST). 

Address:  1515  East  Tenth  St.,  Sioux 
Falls,  SD  57103,  Contact  Donald  Beck, 
Phone:  (605)  338-0555. 

(4)  Laboratory:  ATEC  Associates,  Inc. 
(NIST). 

Address:  4660  Ironton,  Ina  (NIST), 
Denver,  CO  80239,  Contact:  Mark 
Komori,  Phone:  (303)  371-2640. 

(5)  Laboratory:  Amoco  Oil  Company 
Mandan  Refinery,  (NIST). 
Address:  Mandan  Avenue  &  Old  Red 

Trail,  Mandan,  ND  58554.  Contact 
Jerifer  Romsaas,  Phone:  (701)  667-2463. 

(6)  Laboratory:  Analytica.  Inc.  (NIST). 
Address:  5930  Mclntyre  St.  Golden.  CO 

80403,  Contact  Steve  Hyatt,  Phone: 
(303)  279-2583. 

(7)  Laboratory:  Bison  Engineering/ 
Research  (NIST). 

Address:  P.O.  Box  1703,  Helena,  MT 
59624,  Contact:  Patricia  E.  Groll, 
Phone:  (406)  442-5768. 

(8)  Laboratory:  Colorado  State 
University  Department  of 
Environmental  Health  (NIST). 
Address:  B120  Microbiology  Bldg.,  Fort 

Collins,  CO  80523,  Contact:  Roy  C. 
Warbington,  Phone:  (303)  491-6729. 

(9)  Laboratory:  E)CM  Science 
Laboratory  (NIST). 

Address:  12975  West  24th  PL,  Golden, 
CO  80401,  Contact:  Donna  C.  Mefford, 
Phone:  (303)  237-0110. 

(10)  Laboratory:  Datachem,  Inc. 
(NIST). 

Address:  960  West  LeVoy  Dr..  Salt  Lake 
City,  UT  84123,  Contact  Lance 
Eggenberger,  Phone:  (801)  266-7700. 

(11)  Laboratory:  Dixon  Information, 
Inc.  (NIST). 


Address:  78  West  2400  S.,  Salt  Lake 
City.  UT  84115,  Contact  WUlard  C 
Dixon,  Phone:  (801)  486-0800. 

(12)  Laboratory:  Esstek,  Inc.  (NIST). 
Address:  11435  West  48th  Ave.,  Wheat 

Ridge,  CO  80033-2101,  Contact:  Robert 
Cordova,  Phone:  (303)  425-703a 

(13)  Laboratory:  HTI  Laboratories  & 
Industrial,  Consultants  (NIST). 

Address:  1806  Main  Ave.,  Fargo,  ND 
58103,  Contact:  Constance  S.  Hodny, 
Phone:  (701)  232-1399. 

(14)  Laboratory:  HTI  Laboratories  & 
Industrial,  Consultants,  Inc.  (NIST). 

Address:  6436  South  Racine  Cir., 
Engelwood.  CO  80111.  Contact: 
Constance  S.  Hodny.  Phone:  (303)  792- 
2125. 

(15)  Laboratory:  Hager  Laboratories, 
Inc.  (NIST). 

Address:  11234  East  Caley  Ave., 
Englewood,  CO  80111,  Contact  John 
Molina,  Phone:  (303)  790-2727. 

(16)  Laboratory:  Northern  Engineering 
ft  Testing,  Inc..  (NIST). 

Address:  600  South  25th  St.  Billings.  MT 
59107,  Contact  Kathleen  Smit  Phone: 
(406)  246-9161. 

(17)  Laboratory:  Occupational  Health 
Technologies,  Inc.,  (NIST). 

Address:  171  University  Cir.,  Pueblo,  CO 
81005,  Contact:  Thomas  F.  Antonson, 
Phone:  (719)  566-0422. 

(18)  Laboratory:  Professional  Service 
Ind.,  Inc.  (NIST),  Pittsburgh  Testing  Lab. 
Div. 

Address:  2955  Southwest  Temple  St., 
Salt  Lake  City,  UT  84115,  Contact 
Herb  Ritzman,  Phone:  (801)  484-8827. 

EPA  Accredited  Commercial  PLM 
Laboratories 

REGION  DC-  San  Francisco.  CA 

Regional  Asbestos  Coordinator  ]o 
Ann  Semones,  (A-4-2),  EPA,  Region  IX, 
215  Fremont  St.,  San  Francisco,  CA 
94105.  (415)  974-7290.  (FTS)  454-7290. 

(1)  Laboratory:  ACCULAB 
Environmental  Services  (NIST). 

Address:  3700  Lakeville  Hwy..  Petaluma, 
CA  94952.  Contact:  Olivia  Alejandro, 
Phone:  (707)  778-4160. 

(2)  Laboratory:  ASBESTECH  (NIST). 
Address:  6801  Fair  Oaks  Blvd..  Suite  H. 

Carmichael,  CA  95608,  Contact 
Tommy  G.  Conlon.  Phone:  (916)  481- 
8902. 

(3)  Laboratory:  Analytical  Research 
Laboratories,  Inc  (NIST). 
Address:  160  Taylor  St.  P.O.  Box  2360, 

Monrovia.  CA  91016.  Contact: 
Michelle  Miller,  Phone:  (818)  357-3247. 
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(4)  Laboratory:  Applied  Petrography, 
Inc.  (NIST). 

Address:  8520  Sorenson  Ave.,  Suite  E, 
Santa  Fe  Springs,  CA  90670,  Contact: 
Joanna  Deane,  Phone:  (213)  945-3468. 

(5)  Laboratory:  Asbestos  Detection 
Co.,  Inc  (NIST). 

Address:  12755  Brookhurst  St.,  Suite  206. 
Garden  Grove,  CA  92640,  Contact: 
Richard  L  Frauenberger.  Phone:  (714) 
530-1922. 

(6)  Laboratory:  Associated  Safety 
Consultants  (NIST). 

Address:  13363  Saticoy  St..  No.  204. 
North  Hollywood,  CA  91805,  Contact 
Dan  Flaherty,  Phone:  (818)  503-0471. 

(7)  Laboratory:  BSE  Labs,  Inc.  (NIST). 
Address:  50  East  Foothill  Blvd.,  Arcadia, 

CA  91006,  Contact:  Gustavo  Delgado, 
Phone:  (818)  355-8911. 

(8)  Laboratory:  California  Water  Labs 
(NIST). 

Address:  1430  Carpenter  Ln.,  Modesto, 
CA  95352,  Contact:  Gloria  Poling, 
Phone:  (209)  527-4050. 

(9)  Laboratory:  Cam  Lab  (NIST). 
Address:  9525  Slauson  Ave.,  Pico  Rivera, 

CA  90660,  Contact:  Michael  R.  Tiffany, 
Phone:  (213)  942-8868. 

(10)  Laboratory:  Certified  Engineering 
ft  Testing  Co.,  Inc.  (NIST). 

Address:  725  Greenwich  St..  No.  204, 
San  Francisco.  CA  94133,  Contact 
Cabe  Silverhame.  Phone:  (415)  986- 
6872. 

(11)  Laboratory:  Clark  Geological 
Services  (NIST). 

Address:  3479  Edison  Way.  Fremont  CA 
94538.  Contact:  Joyce  Lucas-Clark. 
Phone:  (415)  659-1784. 

(12)  Laboratory:  Clayton 
Environmental  Consultants.  Inc  (NIST). 
Address:  1252  Quarry  Ln.,  Pleasanton. 

CA  94586,  Contact  Ron  Peters,  Phone: 
(415)  426-2600. 

(13)  Laboratory:  Control  Labs,  Inc/ 
Toxscan,  Inc..  (NIST). 

Address:  42  Hangar  Way.  Watsonville, 
CA  95076.  Contact:  Philip  Carpenter, 
Phone:  (408)  724-4522. 

(14)  Laboratory:  Dan  Napier  ft 
Associates  (NIST). 

Address:  15342  Hawthorne  Blvd.,  Suite 
207.  P.O.  Box  1540.  Lawndale.  CA 
90260-6440,  Contact:  Dan  Napier, 
Phone:  (213)  644-1924. 

(15)  Laboratory:  Dyer  Laboratories, 
Inc.  (NIST). 

iVddress:  2531  West  237th  St,  No.  121, 
Torrance,  CA  90505,  Contact  D.L 
Dyer,  Phone:  (213)  530-3322. 

(16)  Laboratory:  E  ft  A  Env'l  Service, 
Inc  (NIST). 


Address:  15943  Clark  Ave.,  Bellflower, 
CA  90706,  Contact:  Ebbiteanga  Abili, 
Phone:  (213)  925-5080. 

(17)  Laboratory:  EMS  Laboratories 
(NIST). 

Address:  507  Mission  St.,  South 
Pasadena,  CA  91030.  Contact 
Bemadine  M.  Kolk,  Phone:  (818)  441- 
2393. 

(18)  Laboratory:  EnvironMETeo 
Services,  Inc.  (EMET),  (NIST). 
Address:  94-463  Ukee  St.,  Suite  A, 

Waipahu,  HI  96797,  Contact:  Qifford 
How,  Phone:  (808)  671-8383. 

(19)  Laboratory:  Environmental 
Innovations  Corp.  (NIST). 

Address:  675  Hegenberger  Rd.,  Suite  110, 
Oakland,  CA  94621,  Contact:  Kip  Fout. 
Phone:  (415)  632-0104. 

(20)  Laboratory:  Esstek  (NIST). 
Address:  3045  Teagarden  St,  San 

Leandro,  CA  94577,  Contact:  Bob 
Cordova,  Phone:  (303)  425-0013. 

(21)  Laboratory:  Esstek,  Inc.  (NIST). 
Address:  9041-17  Dice  Rd.,  Santa  Fe 

Springs,  CA  90670,  Contact:  Robert 
Cordova,  Phone:  (303)  425-0013. 

(22)  Laboratory:  Eureka  Laboratories, 
Inc  (NIST). 

Address:  3401  La  Grande  Blvd., 
Sacramento,  CA  95823,  Contact 
Steven  K.  Leung,  Phone:  (916)  381- 
7953. 

(23)  Laboratory:  Fiberquant  Inc. 
(NIST). 

Address:  4824-B  South  35th  St,  Phoenix, 
AZ  85040,  Contact:  Larry  Pierce, 
Phone:  (602)  276-6138. 

(24)  Laboratory:  Forensic  Analytical 
Specialities,  Inc..  (NIST). 

Address:  3777  Depot  Rd..  Suite  406, 
Hayward.  CA  94545,  Contact:  Stephen 
A.  Shaffer,  Phone:  (415)  887-8828. 

(25)  Laboratory:  Gemeni  Petrographic 
Investigations,  (NIST). 

Address:  P.O.  Box  2127.  Novate,  CA 
94948.  Contact:  Peter  A.  Almendinger. 
Phone:  (415)  892-9016. 

(26)  Laboratory:  HECO  Safety 
Division  (NIST),  Industrial  Hygiene 
Section. 

Address:  820  Ward  Ave..  Honolulu,  HI 
96813,  Contact:  Joana  Teba,  Phone: 
(808)  548-7386. 

(27)  Laboratory:  Hall-Kimbrell 
Environmental  Services,  (NIST). 
Address:  646  South  Brea  Canyon  Rd, 

Walnut  CA  91789.  Contact:  David 
Reusswig.  Phone:  (714)  594-3232. 

(28)  Laboratory:  Hall-Kimbrell 
Environmental  Services,  (NIST). 
Address:  2615  South  King  St.  Suite  2A. 

Honolulu.  HI  96826,  Contact:  S.  Gil 
Cobb.  Phone:  (808)  943-0254. 


(29)  Laboratory:  Hanlon  Laboratories 
(NIST). 

Address;  8801  Folsom  Blvd.,  Suite  145, 
Sacramento,  CA  95826,  Contact 
Victoria  Nabavi.  Phone:  (916)  386- 
2153. 

(30)  Laboratory:  Health  Sciences 
Associates  (NIST). 

Address:  10771  Noel  St,  Los  Alamitos, 
CA  90720,  Contact:  Kathy  S.  Jones, 
Phone:  (714)  220-3922. 

(31)  Laboratory:  IT  Corporation- 
Cerritos  (NIST). 

Address;  17605  Fabrica  Way.  Cerritos. 
CA  90701,  Contact:  Mary  Hammons, 
Phone:  (213)  921-9831. 

(32)  Laboratory:  J.M.  Cohen.  Inc 
(NIST). 

Address:  155  Bovet  Rd.,  Suite  300,  San 
Mateo,  CA  94402.  Contact  Joel  Cohen, 
Phone:  (415)  349-9737. 

(33)  Laboratory:  Kellco  Asbestos 
Analytical  Services,  (NIST). 

Address:  44814  Osgood  Rd..  Fremont 
CA  94539,  Contact:  Patricia  Brown, 
Phone:  (415)  659-9751. 

(34)  Laboratory:  Kellco  Services,  Inc 
(NIST). 

Address:  8421  Auburn  Ave..  Citrus 
Heights,  CA  95610,  Contact  Duane 
Graves,  Phone:  (916)  722-7997. 

(35)  Laboratory:  Kemron 
Environmental  Services  (NIST). 

Address:  14340  Bolsa  Chica.  Suite  C 
Westminster,  CA  92683,  Contact: 
Humphrey  Laurent  Phone:  (714)  373- 
1194. 

(36)  Laboratory:  Law  Engineering.  Inc. 
(NIST). 

Address:  5025  S.  36th  St.,  Phoenix,  AZ 
65040.  Contact:  Peter  Flening.  Phone: 
(602)  437-0250. 

(37)  Laboratory:  McClara  Laboratory 
(NIST). 

Address:  3560  Business  Dr..  Sacremento, 
CA  95820,  Contact:  Michael  McClara, 
Phone:  (916)  451-7244. 

(38)  Laboratory:  McCrone 
Environmental  Services,  Inc.,  (NIST). 
Address:  120  Newport  Center  Dr..  Suite 

240.  Newport  Beach.  CA  g286a 
Contact:  William  Millar.  I%one:  (714) 
759-6619. 

(39)  Laboratory:  Micro  Analytical 
Laboratories,  Inc.,  (NIST). 
Address:  5900  HoUis  St.  Suite  M. 

Emeryville.  CA  94608,  Contact 
Bradley  Erskine,  Phone:  (415)  653-0824. 

(40)  Laboratory:  Microanalytical 
Services,  Inc.  (NIST). 

Address:  201  South  Lake  Ave..  Suite  402, 
Pasadena,  CA  91101,  ConUct  Lily 
Prigge,  Phone:  (818)  356-740a 
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(41)  Laboratory.  Mkroprobe  (NIST^. 
Address:  5104  East  Bums,  Tucson,  AZ 

85711.  Contact  )aines  R.  Kessler. 
Phone:  (602]  745-1189. 

(42)  Laboratory:  National  Asbestos 
Labs.  Inc.  (NIST). 

Address:  2235  Polvorosa  Ave..  Suite  220. 
San  Leandro,  CA  94577,  Contact 
Kevin  Smith.  Phone:  (415)  357-9555. 

(43)  Laboratory:  National 
Environmental  Services,  Inc..  (NIST). 
Address:  5055  East  Broadway,  Suite  D- 

208,  Tucson,  AZ  85711,  Contact 
Donna  Katz.  Phone:  (602)  790-4491. 

(44)  Laboratory:  PACE  Laboratories 
(NIST). 

Address:  11  Digital  Dr.,  Novata  CA 
94949,  Contact:  Keith  Hunter,  Phone: 
(415)  883-6100. 

(45)  Laboratory:  Particle  Diagnostics. 
Inc.  (NIST). 

Address:  1274  Morena  Blvd..  San  Diego, 
CA  92109,  Contact:  Dan  Baxter. 
Phone:  (619)  276-2200. 

(46)  Laboratory:  Precision  Micro- 
Analysis  (NIST). 

Address:  5685-A  Power  Inn  Rd..  Suite 
102,  Sacramento,  CA  95824,  Contact ). 
Benjamin  Smith,  Phone:  (916)  381-0094. 

(47)  Laboratory:  R.].  Lee  Group.  Inc. 
(NIST). 

Address:  2424  6th  St..  Berkeley.  CA 
94710,  Contact:  Jesse  E.  Fisher,  Phone: 
(415)  486-8319. 

(48)  Laboratory:  Radiation  Detection 
Co.  (NIST). 

Address:  162  Wolfe  Rd..  P.O.  Box  1414. 
Sunnyvale,  CA  94088,  Contact:  Donald 
Shepley,  Phone:  (408)  735-8700. 

(49)  Laboratory:  Reynolds  Electrical  & 
Engineering  Co..  (NIST). 

Address:  P.O.  Box  98521.  M/S  706.  Las 
Vegas,  N'V  89193,  Contact:  Glen  Clark, 
Phone:  (702)  295-6379. 

(50)  Laboratory:  Salt  River  Project 
(NIST). 

Address:  600  East  Curry  Rd.,  Tempe,  AZ 
85281,  Contact:  WilUam  Powell. 
Phone:  (602)  236-8024. 

(51)  Laboratory:  Schwein/Christensen 
Eng..  Ltd.  (NIST). 

Address:  3397  Mt.  Diablo  Blvd.,  Suite  E. 
Lafayette,  CA  94549.  Contact:  Conrad 
Christensen,  Phone:  (415)  284-3311. 

(52)  Laboratory:  Sonoran  Desert  Labs, 
Inc.  (NIST). 

Address:  2425-A  North  Huachuaca  Dr., 
Tucson,  AZ  85745,  Contact:  Frank 
Mendoza,  Phone:  (602)  624-9366. 

(53)  Laboratory:  Sonoran  Desert  Labs, 
Inc.  (NIST). 

Address:  2725  Congress  St.,  Suite  2A. 
San  Diego.  CA  92110.  Contact:  Greg 
Behnfeldt,  Phone:  (619)  294-7200. 


(54)  Laboratory:  Southwest 
Environmental  Management,  Inc. 
(NIST). 

Address:  14255  N.  79th.  Suite  10. 
Scottsdale,  AZ  85260,  Contact:  Teresa 
Burrows.  Kione:  (602)  443-007a 

(55)  Laboratory:  Southwest  Haxard 
Control.  Inc.  (NIST). 

Address:  5400  West  Massingale  Rd.. 
Tucson,  AZ  85743,  Contact:  Gerald  J. 
Karches,  Phone:  (602)  744-1060. 

(56)  Laboratory:  Stan  Tech  (NIST). 
Address:  4040  E.  McDowell.  Suite  412. 

Phoenix,  AZ  85008,  Contact  Tjuana 
White.  Phone:  (602)  273-6934. 

(57)  Laboratory:  TEM  Analytics,  Inc. 
(NIST). 

Address:  3443  East  Fort  Lowell,  Suite 
105,  Tucson.  AZ  85716,  Contact 
Sandra  Bejarauno,  Phone:  (602)  795- 
7000. 

(58)  Laboratory:  TMA/NORCAL 
Corporation  (NIST). 

Address:  2030  Wright  Ave..  Richmond. 
CA  94804,  Contact:  Rosemary  Sliney, 
Phone:  (415)  235-2633. 

(59)  Laboratory:  Unitek 
Environmental  Consultants,  Ina.  (NIST). 

Address:  2889  Mokumoa  St.,  Honolulu. 
HI  96819.  Contact  Irene  Enoki.  Phone: 
(808)  834-1444. 

(60)  Laboratory:  Van  Houten 
Consuhants.  Inc.  (NIST). 

Address:  422  Petaluma  Blvd.  North  Suite 
B,  Petaluma,  CA  94952.  Contact: 
Gregory  P.  Arnold,  Phone:  (707)  762- 
1132. 

(61)  Laboratory:  Western 
Technologies,  Inc.  (NIST),  Chemisby 
Lab. 

Address:  3737  East  Broadway  Rd., 
Phoenix,  AZ  85040,  Contact  Steve 
Barnes,  Phone:  (602)  437-3737. 

EPA  Accredited  Commercial  PLM 
Laboratories 

REGION  X  -  Seattle.  WA 

Regional  Asbestos  Coordinator: 
Walter  Jasper,  EPA.  Region  X,  1200 
Sixth  Ave.  (8T-083).  Seattle,  WA  98101. 
(206)  442-4762,  (FTS)  399-2870. 

(1)  Laboratory:  AM  TEST.  Inc.  (NIST). 
Address:  14603  Northeast  87th  St.. 

Redmond,  WA  98052,  Contact  JohnT. 
Dailey,  Phone:  (206)  885-1664. 

(2)  Laboratory:  Cascade  Analytical 
Service  (NIST). 

Address:  3640  South  Cedar  St,  Suite  O, 
Tacoma,  WA  98409,  Contact:  Juin  B.  J. 
TeVrucht,  Phone:  (206)  472-6909. 

(3)  Laboratory:  Coffey  Laboratories, 
Inc.  (NIST). 

Address:  4914  Northeast  122nd  Ave., 
Portland,  OR  97230,  Contact:  Fredrick 
C.  CoUey,  Phone:  (583)  254-1794. 


(4)  Laboratory:  Environmental 
Consulting  Services.  Inc.  (NIST). 
Address:  1259  Willamette  St,  Eugene, 

OR  97401,  Contact  Richard  W.  Carlin. 
Phone:  (503)  345-6790. 

(5)  Laboratory:  Environmental 
Consulting  Services,  Inc.  (NIST). 
Address:  3801  Northwest  Yeon.  Suite 

134.  Portland,  OR  97210,  Contact: 
Sheila  Monroe,  Phone:  (503)  227-72ia 

(6)  Laboratory:  Esstek,  Inc.  (NIST). 
Address:  12822  Gateway  Dr.,  Seattle. 

WA  98168,  Contact:  Richard  C. 
Thompson,  Phone:  (303)  790-0529. 

(7)  Laboratory:  HAZCON.  Inc.  (NIST). 
Address:  9500  Southwest  Barbur  Rd., 

Suite  100.  Portland,  OR  97219. 
Contact  Gerald  Liddell.  Phone:  (503) 
244-8045. 

(8)  Laboratory:  HAZCON.  Inc.  (NIST). 
Address:  5950  6th  Ave.  S,  Suite  216. 

Seattle,  WA  98108,  Contact:  Masood 
Hashmi,  Phone:  (206)  763-7364. 

(9)  Laboratory:  HAZTOX  Inc.  (NIST). 
Address:  820  North  Linder  Rd., 

Meridian,  ED  83642.  Contact  Robert 
Woellner.  Wione:  (800)  548-822a 

(10)  Laboratory:  Hanford 
Environmental  Health,  Foundation  NHS. 
Inc.  (NIST). 

Address:  2950  C  George  Washington 
Way.  Richland,  WA  99352.  Contact 
Maureen  Hamilton.  Phone:  (509)  37e»- 
6980. 

(11)  Laboratory:  Hanford 
Environmental  Health,  Foundation  NHS, 
Inc.  (NIST). 

Address:  805  Goethals  Dr.,  Richland, 
WA  99352,  Contact:  Maureen 
Hamilton.  Phone:  (509)  376-6980. 
(121  Laboratory:  Hunter  Services.  Inc. 

(NIST). 

Address:  1205  East  Int'l.  Airport  Rd^ 
Suite  100,  Anchorage,  AK  99519, 
Contact:  Doug  Jones.  Phone:  (907)  561- 
3055. 

(13)  Laboratory:  M  »  M 
Environmental,  Inc.  (NIST). 
Address:  3902  North  34th  St..  Tacoma, 

WA  98407,  Contact:  Mike  Reid,  Phone: 
(206)  572-2772. 

(14)  Laboratory:  Marine  & 
Environmental  Testing,  Inc.,  (NIST). 
Address:  P.O.  Box  1142,  Beaverton,  OR 

97075,  Contact:  Martin  H.  Finkel. 
Phone:  (503)  286-2950. 

(15)  Laboratory:  Microlab  Northwest 
(NIST). 

Address:  7609 140th  Pi.,  NE,  Redmond. 
WA  98052,  Contact:  Russel  Crutcher, 
Phone:  (206)  885-9419. 

(16)  Laboratory:  Northwest  Asbestos 
Consultants  (NIST). 
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Address:  1005  Northwest  Galveston, 
Suite  E,  Bend,  OR  97701,  Contact  Dale 
A.  Schmidt  Phone:  (503)  389-9727. 

(17)  Laboratory:  Oregon  Analytical 
Laboratory  (NIST). 

Address:  14655  Southwest  Old  Schools 
Ferry  Rd.,  Beaverton,  OR  97007. 
Contact:  Howard  Boorse,  Phone:  (503) 
644-5300. 

(18)  Laboratory:  Professional  Service 
Ind..  Inc.  (NIST), 

Address:  700  West  58th  St,  Units  A  »  B. 
Anchorage,  AK  99518-1632.  Contact 
John  Buzdor,  Phone:  (907)  561-2400. 

(19)  Laboratory:  Professional  Service 
Ind..  Inc.  (NIST). 

Address:  611  Southeast  Harrison  St.. 
Portland,  OR  97214,  Contact:  Judy 
Grant  Phone:  (503)  232-2183. 

(20)  Laboratory:  Westinghouse 
Northwest  Environmental.  Center 
(NIST). 

Address:  Kenai  Peninsula  Borough 
Maintenance,  47140  Poppy  Ln., 
Soldotna.  AK  99669,  Contact  Larry 
Lockard,  Phone:  (907)  262-4011. 

(21)  Laboratory:  Westinghouse 
Northwest  Environmental,  Center 
(NIST). 

Address:  1234  Columbia  Dr..  SE. 
Richland.  WA  99352.  Contact:  Carlton 
Allen,  Phone:  (509)  735-3211. 

EPA  Accredited  Commercial  PLM 
Laboratories 

Non-Domestic  PLM  Laboratories 

(1)  Laboratory:  Pinchin  &  Associates, 
Ltd.  (NIST). 

Address:  Two  Robert  Speck  Pkwy., 
Suite  290,  Mississauga,  Ontario, 
Contact:  Suzanne  Ruginis,  Phone: 
(416)  279-1629. 

(2)  Laboratory:  Pinchin  Harris 
Holland  Associates.  Ltd.  (NIST). 

Address:  No.  200-1285  West  Pender  St. 
Vancouver.  BC.  V6E  4B1,  Canada. 
Contact  Geoffirey  A.  Clark.  Phone: 
(604)  669-5979. 

(3)  Laboratory:  Chatfield  Technical 
Consulting.  Ltd..  (NIST). 

Address:  2071  Dickson  Rd.,  Mississauga. 
Ontario.  Canada  L5B  lYB,  Contact 
Eric  Chatfield,  Phone:  (416)  896-7611. 

(4)  Laboratory:  McMaster  Laboratory 
(NIST),  Occupational  Health 
Laboratory.  ^ 

Address:  1200  Main  St.,  W..  Hamilton. 
Ontario.  Canada  L8N  3Z5,  Contact 
Dave  K.  Verma,  Phone:  (416)  525-9140, 

EPA  Accredited  Non-Commercial  PLM 
Laboratories 

REGION  I-  Boston.  MA 

Regional  Asbestos  Coordinator  Joe 
DeCola.  EPA,  Region  L  Air  and~ 


Management  Division  (APT-2311),  JFK 
Federal  Building,  Boston,  MA  02203. 
(617)  565-3835,  (FTS)  835-3835. 

(ij  Laboratory:  Olin  Corp.  (NIST), 
Environmental  Hygiene  Laboratory. 
Address:  91  Shelton  Ave..  P.O.  Box  30- 

9643,  New  Haven,  CT  06511,  Contact 

James  P.  Dawson,  Phone:  (203)  781- 

5613. 

(2)  Laboratory:  State  of  Maine. 
Department  of  Human,  Services  (NIST). 
Public  Health  Laboratory. 
Address:  221  State  St.,  Augusta,  ME 

04333,  Contact:  John  Krueger,  Phone: 

(207)  289-2727. 

EPA  Accredited  Non-Commercial  PLM 
Laboratories 

REGION  II  -  Edison.  NJ 

Regional  Asbestos  Coordinator: 
Arnold  Freiberger,  EPA.  Region  II, 
Woodbridge  Ave.,  Raritan  Depot  Bldg. 
5,  (MS-500),  Edison,  NJ  08837.  (201)  321- 
6671.  (FTS)  340-6671. 

(1)  Laboratory:  City  of  New  York, 
Dept  of  Gen.  Svc,  Lab  Division  of 
Muncipal  Supplies,  (NIST). 
Address:  480  Canal  St..  New  York,  NY 

10013,  Contact  A.D.  Pacifico,  Phone: 
(212)  925-532a 

(2)  Laboratory:  Hess  Oil  Virgin 
Islands  Corp.  (NIST). 

Address:  P.O.  Box  127,  Kingshill,  St 
Croix,  VI 00850.  Contact:  John  L 
Edgley.  Phone:  (809)  778-4314. 

(3)  Laboratory:  Nassau  County  Dept 
of  Health  (NIST).  Division  of 
Laboratories  &  Research. 

Address:  209  Main  St..  Hempstead,  NY 
11550,  Contact  Robert  Porter,  Phone: 
(516)  483-915& 

EPA  Accredited  Non-Commercial  PLM 
Laboratories 

REGION  in  -  Philadelphia.  PA 

Regional  Asbestos  Coordinator: 
Carole  Dougherty,  EPA.  Region  III 
(3HW-42),  841  Chestnut  Bldg.. 
Philadelphia,  PA  19107.  (215)597-3160. 
(FTS)  597-3160. 

(1)  Laboratory:  Aluminum  Company 
of  AJnerica.  Environmental  Health 
Laboratory  (NIST). 

Address:  ALCOA  Technical  Center, 
ALCOA  Center.  PA  15089,  Contact  R. 
Danchik,  I%one:  (412)  337-2154. 

(2)  Laboratory:  Maryland  Dept  of 
Health,  Laboratories  Adm.  -  AQL 
(NIST). 

Address:  201  West  Preston  St.,  Room 
6D1,  Baltimore,  MD  21203,  Contact: 
Delores  E.  WUlis,  Phone:  (301)  225- 
6212. 

(3)  Laboratory:  National  Institute  of 
Health  (NIST),  Safety  Support  Section. 


Address:  Building  13,  Room  3K04, 
Bethesda,  MD  20892,  Contact 
Randolph  K.  Larsen.  Phone:  (301)  496- 
3457. 

(4)  Laboratory:  Pennsylvania 
Department  of.  Environmental 
Resources  (NIST). 

Address:  Bureau  of  Laboratories,  P.O. 
Box  1467,  3rd  &  Reily  St.,  Harrisburg, 
PA  17120,  Contact:  Vincent  White, 
Phone:  (717)  787-4669. 

EPA  Accredited  Non-Commercial  PLM 
Laboratories 

REGION IV  -  Atlanta.  CA 

Regional  Asbestos  Coordinator  Liz 
Wilde.  EPA,  Region  IV,  345  Courtland 
St.  NE.  (4APT-PT),  Atlanta,  GA  30365. 
(404)  347-5014,  (FTS)  257-5014. 

(1)  Laboratory:  E.I.  Dupont 
DeNemours  &  Co..  Cape  Fear  Plant 
(NIST), 

Address:  P.O.  Box  2042.  Wilmington.  NC 
28402.  Contact:  W.M.  Tedder,  Phone: 
(919)  371-4257. 

(2)  Laboratory:  EG4G  Florida  (NIST). 
Occupational  Medicine  & 
Environmental.  Health  Services. 
Address:  P.O.  Box  21296,  BOC-022. 

Kennedy  Space  Center,  FL  32815, 
Contact:  Patricia  L  Colomore.  Phone: 
(407)  867-3829. 

(3)  Laboratory:  GTRI  Microscopy 
Research  Lab  (NIST). 

Address:  151  Sixth  St..  O'Keefe  Bldg., 
Atlanta.  GA  30057.  Contact  James 
Smith,  Phone:  (404)  894-3806. 

(4)  Laboratory:  Schneider  Services 
International,  (NIST). 

Address:  MS-340,  Arnold  AFB,  TN 
37389,  Contact  Doug  Hite,  Phone: 
(615)  454-3000. 

(5)  Laboratory:  TN  Dept  of  Health  ft 
Environment  (NIST). 

Address:  1522  Cherokee  Trail,  P.O.  Box 
59019,  Knoxville,  TN  37950,  Contact 
Edward  McCrary,  Phone:  (615)  546- 
9221. 

(6)  Laboratory:  TN  Dept.  of  Public 
Health  (NIST),  Jackson  Branch  Lab. 

Address:  295  Summar  Dr..  Jackson,  TN 
38302-0849,  Contact:  John  Hitz.  Phone: 

(901)  424-9200. 

EPA  Accredited  Non-Commercial  PLM 
Laboratories 

REGION  V  -  Chicago.  IL 

Regional  Asbestos  Coordinator 
Anthony  Restaino,  EPA.  Region  V,  230  S. 
Dearborn  St,  (5-SPT-7),  Chicago,  IL 
60604.  (312)  886-6003,  (FTS)  886-6003. 

(1)  Laboratory:  Commonwealth 
Edison/SMAD  (NIST). 
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Address:  1319  South  First  Ave., 
Maywood,  IL  60153,  Contact:  Bernard 
Piechalak.  Phone:  (312)  450-5435. 

(2)  Laboratory:  Indiana  State  Board  of 
Health  (NIST),  Industrial  Hygiene 
Laboratory. 

Address:  1330  West  Michigan  St., 
Indianapolis,  IN  46206,  Contact  John 
Ruyack,  Phone:  (317)  633-0692. 

(3)  Laboratory:  Martin  Marietta 
Energy  Systems.  Inc.,  (NIST). 
Address:  P.O.  Box  628,  Piketon,  OH 

45661,  Contact:  David  Boyd.  Phone: 
(614)289-2831. 

(4)  Laboratory:  NIOSH  (NIST). 
Address:  4676  Columbia  Pkwy..  MS  R-2, 

CincinnaU.  OH  45226.  Contact  Phil 
Bierkaum.  Phone:  (513)  841-4321. 

(5)  Laboratory:  Stale  of  Illinois 
Department  of  Public.  Health  (NIST), 
Toxicology  Laboratory. 

Address:  2121  West  Taylor  St.,  Chicago, 
IL  60612-4285,  Contact:  Dietmar 
Grohlich,  Phone:  (312)  693-4766. 

(6)  Laboratory:  West  Allis  Mwnorial 
Hospital  (NIST),  Industrial  Toxicology 
Laboratory. 

Address:  8901  West  Lincob  Ave.,  West 
Allis,  WI 53227.  Contact:  Leon  A. 
Saryan.  Phone:  (414)  546-8313. 

EPA  Accredited  Non-Commercial  PI^ 
Laboratories 

REGION  VI  -  DaHas.  TX 

Regional  Asbestos  Coordinator  John 
West.  8T-PT.  EPA.  Region  VI.  1445  Ross 
Avenue,  Dallas,  TX  75202-2733.  (214) 
655-7244.  (FTS)  255-7244. 

(1)  Laboratory:  Duncan  Public  Schools 
(NIST). 

Address:  1706  Spruce,  P.O.  Box  1548, 
Duncan.  OK  73533.  Contact  Ron 
Murray,  Phone:  (405)  255-4725. 

(2)  Laboratory:  ]immie  Ann  Bolton 
(NIST). 

Address:  P.O.  Box  49079,  Austin,  TX 
78765.  Contact:  Jimmie  Ann  Bolton, 
Phone:  (512)  471-3511. 

(3)  Laboratory:  Phillips  Petroleum  IH 
Lab  (NIST). 

Address:  267  Petroleum  Lab, 
Bartlesville.  OK  74004.  Contact 
Wanda  Waugh.  Phone:  (918)  661-3648. 

(4)  Laboratory:  Texaco  Chemical  Co. 
(NIST),  Neches  Plant 


Address:  P.O.  Box  847,  Port  Nedies,  TX 
77651.  Contact:  )anet  E.  WiikL  Phone: 
(409)  722-8381. 

(5)  Laboratory:  U5.  Air  Force  (NIST). 
Address:  OEHL/SA.  Brooks  AFB,  TX 

78235.  Contact:  Edward  Brown.  Phone: 
(512)  536-3626. 

(6)  Laboratory:  Univ.  of  Texas  Health 
Center  at  Tyler.  Dept.  of  Cell  Biology  &. 
Environmental  Science  (NIST). 

Address:  P.O.  Box  2003.  Tyler.  TX  757ia 
Contact:  Ronald  F.  Dodson.  I%one: 
(214)  877-3541. 

EPA  Accredited  Non-Commercial  PLM 
Laboratories 

REGION  VII  -  Kansas  City.  KS 

Regional  Asbestos  Coordinator 
Wolfgang  Brandner,  EPA.  Region  VII. 
726  Minnesota  Ave..  Kansas  City.  KS 
66101.  (913)  236-2835.  (FTS)  757-2835. 

(1)  Laboratory:  KDHE  -  Laboratory 
Services  (NIST). 
Address:  Building  740  Forbes  Field. 

Topeka.  KS  66620,  Contact  Roger 

Carison.  Phone:  (913)  296-1620. 

EPA  Accredited  N(Hi-CommerciaI  nM 
Laboratories 

REGION  VIII  -  Denver.  CO 

Regional  Asbestos  Coordinator  David 
Combs.  (8AT-TS),  EPA,  Region  VIU.  1 
Denver  Place,  999-18th  St..  Suite  50a 
Denver.  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

(1)  Laboratory:  Natl.  Enforcement 
Investigation  (NIST). 

Address:  Box  22527.  Denver  Federal 
Center.  Denver.  CO  80225.  Contact 
Douglas  Kendall.  Phone:  (303)  238- 
9966. 

(2)  Laboratory:  PubUc  Service  Ca  of 
Colorado  (NIST). 

Address:  Hampden  Park  West  Bldg.  5H, 
1500  West  Hampden,  Englewood.  CO 
80110.  Contact:  Richard  K.  Price. 
Phone:  (303)  797-4226. 

EPA  Accredited  Non-Commercial  PLM 

Laboratories 

REGION  DC-  San  Francisco.  CA 

Regional  Asbestos  Coordinator  Jo 
Ann  Semones.  (A-4-2),  EPA.  Region  IX. 
215  Fremont  St.  San  Francisco.  CA 
94105.  (415)  974-729a  (FTS)  454-72ga 


(1)  Laboratory:  Aerojet  Solid 
Propulsion  Co..  Water  Quality  Contnd 
Ub.  (NIST). 

Address:  P.O.  Box  15699C,  Sacramento, 
CA  95813.  Contact:  {imray  Suarr, 
Phone:  (916)  355-4051. 

(2)  Laboratory:  Aerojet  Tech  Systems 
Company  (NIST).  Non-Metallics  Testing 
Laboratory. 

Address:  P.O.  Box  13222.  Dept.  9410. 
Bldg.  200.  Sacramento,  CA  95813, 
Contact  Jeanne  Fischer.  Phone:  (916) 
355-3496. 

(3)  Laboratory:  LA  Unified  School 
District  (NIST).  Employee  Safety 
Section. 

Address:  1425  South  San  Pedro  St., 
Room  215.  Los  Angeles.  CA  90015. 
Contact:  Jeffrey  Franklin.  Phone:  (213) 
742-7371. 

(4)  Laboratory:  Riverside  County 
Health  Department  Laboratory  (NIST). 
Address:  5888  Mission  Blvd..  Rubidoux. 

CA  92509,  Contact:  William  Redden. 
Hione:  (714)  784-1860. 

(5)  Laboratory:  SCAQMD  Laboratory 
(NIST). 

Address:  9150  Flair  Dr..  El  Monte.  CA 
91731,  Contact:  Joan  Niertit.  Phone: 
(818)  572-620a 

(6)  Laboratory:  Timothy  B.  Hemming, 
City  of  LA.  Dept.  of  Water  ft  Power, 
(NIST). 

Address:  1630  North  Main  St..  Bldg.  7. 
Box  111.  Los  Angeles,  CA  90051-OlOa 
Contact  Timothy  B.  Hemming.  Phone: 
(213)  481-6091. 

EPA  Accredited  Non-Commercial  PLM 
Laboratories 

REGION  X- Seattle.  WA 

Regional  Asbestos  Coordinator 
Walter  Jasper.  EPA.  Region  X,  1200 
Sixth  Ave.  (8T-083].  SeatUe,  WA  98101. 
(206)  442-4762.  (FTS)  399-2870. 

(1)  Laboratory:  Puget  Sound  Naval 
Shipyard  (NIST). 
Address:  Code  1343.  Bremerton,  WA 

98314.  Contact  C  Laubach. 

Supervisor.  Phone:  (206)  476-8900. 

Dated  November  22. 198a 
Charles  L.  Elkina, 

Director,  Office  of  Toxic  Substances. 
(FR  Doc.  89-27873  Filed  11-28-89;  8:45  am] 

BtLUNO  COOC  «560-60-O 


Weanesaay 
November  29,  1989 
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DEPARTMENT  OF  THE  TREASURY 

Offlc«  of  Foreign  Assets  Control 

31  CFR  Part  515 

Supplsmental  List  of  Specially 
DMignated  Nationals  (Cul>a) 

agency:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
action:  Notice  of  Additions  to  the  List 
of  Specially  Designated  Nationals  of 
Cuba. 

summary:  This  notice  provides  the 
names  of  individuals  and  entities  that 
have  been  added  to  the  list  of  Specially 
Designated  Nationals  under  the 
Treasury  Department's  Cuban  Assets 
Control  Regulations  (31  CFR  part  515). 
EFFECnvf  DATE  November  29. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard ).  Hollas.  Chief.  Enforcement 
Division,  O^ice  of  Foreign  Assets 
Control,  Tel:  (202)  37&-0400.  Copies  of 
the  list  of  Specially  Designated 
Nationals  are  available  upon  request  at 
the  following  location:  Office  of  Foreign 
Assets  Control,  Department  of  the 
Treasury,  1331  G  Street  NW.,  Room  30a 
Washington.  DC  20220. 
SUPPLEMENTARY  MPORMATION:  Under 

the  Cuban  Assets  Control  Regulations, 
persons  subject  to  the  jurisdiction  of  the 
United  States  are  prohibited  from 
engaging,  directly  or  indirectly,  in 
transactions  with  any  nationals  or 
specially  designated  nationals  of  Cuba, 
or  involving  any  property  in  which  there 
exists  an  interest  of  any  national  or 
specially  designated  national  of  Cuba, 
except  as  authorized  by  law,  or  by  the 
Treasury  Department's  Office  of  Foreign 
Assets  Control  by  means  of  a  general  or 
specific  license. 

Section  515.302  of  Part  515  defmes  the 
term  "national,"  in  part,  as  (a)  a  subject 
or  citizen  domiciled  in  a  particular 
country,  or  (b)  any  partnership, 
association,  corporation,  or  other 
organization  owned  or  controlled  by 
nationals  of  that  country,  or  that  is 
organized  under  the  laws  of,  or  that  has 
had  its  principal  place  of  business  in 
that  foreign  country  since  the  effective 
date  (for  Cuba,  12:01  a.m..  e.s.t^  July  8, 
1963).  or  (c)  any  person  that  has  directly 
or  indirectly  acted  for  the  benefit  or  on 
behalf  of  any  designated  foreign 
country.  Section  515.305  defines  the  term 
"designated  national"  as  Cuba  or  any 
national  thereof,  including  any  person 
who  is  a  specially  designated  national. 
Section  515.306  defines  "specially 
designated  national"  as  any  person  who 
has  been  designated  as  such  by  the 
Secretary  of  the  Treasury,  any  person 
who,  on  or  since  the  effective  date,  has 
either  acted  for  or  on  behalf  of  the 


government  of,  or  authorities  exercising 
control  over  any  designated  foreign 
country;  or  any  partnership,  association, 
corporation  or  other  organization  that, 
on  or  since  the  applicable  effective  date, 
has  been  owned  or  controlled  directly  or 
indirectly  by  such  government  or 
authorities,  or  by  any  specially 
designated  national. 

Section  515.201  prohibits  any 
transaction,  except  as  provided  in 
Section  515.206  or  as  authorized  by  the 
Secretary  of  the  Treasury,  involving 
property  in  which  there  exists  an 
interest  of  any  national  or  specially 
designated  national  of  Cuba.  The  list  of 
Specially  Designated  Cuban  Nationals  is 
a  partial  one.  since  the  Department  of 
the  Treasury  may  not  be  aware  of  all  the 
persons  located  outside  Cuba  that  might 
be  acting  as  agents  or  front 
organizations  for  Cuba,  thus  qualifying 
as  specially  designated  nationals  of 
Cuba.  Also,  names  may  have  been 
omitted  because  it  seemed  unlikely  that 
those  persons  would  engage  in 
transactions  with  persons  subject  to  the 
jurisdiction  of  the  United  States. 
Therefore,  persons  engaging  in 
transactions  with  foreign  nationals  may 
not  rely  on  the  fact  that  any  particular 
foreign  national  is  not  on  the  list  as 
evidence  that  it  is  not  a  specially 
designated  national. 

The  Treasury  Department  regards  it 
as  incumbent  upon  all  U.S.  persons 
engaging  in  transactions  with  foreign 
nationals  to  take  reasonable  steps  to 
ascertain  for  themselves  whether  such 
foreign  nationals  are  specially 
designated  nationals  of  Cuba,  or  other 
designated  countries  (at  present, 
Cambodia,  North  Korea,  and  Vietnam). 
The  list  of  Specially  Designated 
Nationals  was  last  published  on 
December  10, 1986,  in  the  Federal 
Register  (51  FR  44459),  and  was 
amended  on  November  3, 1988  (53  FR 
44397),  January  24, 1989  (54  FR  3446), 
April  10, 1989  (54  FR  14215),  August  4, 
1989  (54  FR  32064)  and  September  20, 
1989  (54  FR  38811). 

Please  take  notice  that  section  16  of 
the  Trading  with  the  Enemy  Act  (the 
"Act"),  as  amended,  provides  in  part 
that  whoever  willfully  violates  any 
provision  of  the  Act  or  any  license,  rule 
or  regulation  issued  thereunder 

Shall,  upon  conviction,  be  fined  not 
more  than  $50,000,  or,  if  a  natural 
person,  imprisoned  for  not  more  than 
ten  years,  or  both;  and  the  officer, 
director,  or  agent  of  any  corporation 
who  knowingly  participates  in  such 
violation  shall  be  punished  by  a  like 
fine,  imprisonment,  or  both;  and  any 
property,  funds,  securities,  papers,  or 
other  articles  or  documents,  or  any 
vessel,  together  with  her  tackle,  apparel, 


furniture,  and  equipment,  concerned  in 
such  violation  shall  be  forfeited  to  the 
United  States. 

In  addition,  persons  convicted  of  an 
offense  under  the  Act  may  be  fined  a 
greater  amount  than  set  forth  in  the  Act, 
as  provided  in  18  U.S.C.  35n  and  3581. 

Authority:  50  U.S.C.  App.  S(b)  and  18  U.S.C 
3571  and  3581. 

Spedaliy  Designated  Nationals  of  Cuba  (New 
Additions  at  This  Publication) 

Cariberia.  S.A. 

Spain 
Caribsugar  International  Traders,  S.A. 

125-133  Camden  High  Street 

London.  NWl  7JR,  England 
Casa  de  Cuba 

Mexico 
Casa  de  Cuba 

Spain 
CIDECO  (a.k.a.  Corporacion  Iberoamericana 
de  Comercio) 

Spain 
CIMEX 

Emerson  No.  148  Piso  7 

11570  Mexico,  D  J. 
CIMEX  (a.k.a.  Compania  de  Importation  y 
Exportacion  Iberia] 

Spain 
CITA 

Canary  Islands 
COIBA  (a.k.a.  Commercial  Iberoamericana, 
S.A.) 

Spain 
Commercial  Iberoamericana,  SA.  (aJ(.a. 
COIBA) 

Spain 
Compania  de  Importacion  y  Exportacion 
Iberia  (a.k.a.  CIMEX) 

Spain 
COPIA  S.A.  (a.k.a.  Corporacion  Argentina  de 
Ingerieria  y  Arquitectura  SA.) 

Argentina 
Corporacion  Argentina  de  Ingenieria  y 
Arquitectura  S.A.  (a.kji.  COPIA) 

San  Martin  323, 4th  Floor 

Buenos  Aires.  Argentina 
Corporacion  Iberoamericana  del  Comercio 
(a  J(.a.  CIDECO) 

Spain 
Corporacion  Mexicana  de  Asesoria 

Reforma  No.  116-805 

CoL  Juarez,  Mexico,  D.F. 
Cubacancun  Cigars  and  Gift  Shops 

Cancun,  Mexico 
Cubaexport 

Spain 
Cubafrutas 

Spain 
Cuban  Cigars  Trade 

Italy 
Cubana  Airlines  (a.k.a.  Cubana  de  Aviadon) 

Spain 
Cubana  de  Aviadon  (aJ(.a.  Cubana  Airlines) 

Spain 
Cubana  tur 

Baja  California  255 

Ediflcio  B..  Oficina  103 

Condesa  06500.  Mexico,  D.F. 
Cubatabaco 

Spain 
Cutiatur  (aJui.  Empresa  de  Turismo  Nadonal 
y  faitemadonal) 
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Buenos  Aires.  Argentina 
CUFLET 

Mexico 
CUREF  Metal  Processing  BV 

Boezembolcht  23 

Rotterdam.  Netherlands 
de  France,  Naomi  A. 

Cubana  tur 

Baja  California  255 

Edificio  B..  Ofidna  103 

Condesa  06SOO.  Mexico.  D.F. 
Dominguez,  Carlos 

Vinales  Tours 

Oaxaca  80 

Roma.  Mexico.  D.P. 
Durgaco 

London,  England 
Ediciones  Cubanas 

Spain 
Eggleton.  Wilfred 

Director  General 

Cubanativ 

Baja  California  255 

Edificio  B..  Oficina  103 

Condesa  06S00,  Mexico,  D.F. 
Empresa  de  Turismo  Nacional  y 
Intemacional  (a.k.a.  Cubatur) 

Buenos  Aires.  Argentina 
Garcia,  Daniel 

Manager 

Promociones  Artisticas  (PROARTE) 

Ave.  Insurgentes  sur  No.  421 

Bloque  B  Despacho  404 

C.  P.  06100,  Mexico.  DJ. 
Garcia  Palacios.  Sergio 

Manager 


CoTporadon  Mexicana  de  Asesoria 

Reforma  No.  116-805 

Col  Juarez,  Mexico,  DJ'. 
Guamatur 

Buenos  Aires,  Argentina 
Gutierrez  Reyes,  )ose 

Vinales  Tours 

Oaxaca  80 

Roma,  Mexico.  D.F. 
Habanos  Trading 

Geneva 
Imprisa 

Spain 
Instaladones  Industriales  Peninsulares 

Calle  35  No.  498-A 

ZP  97  Merida.  Mexlcp 
Institute  Nacional  de  Turismo  de  Cuba 

Spain 
Leverye  SA. 

Corrientes  1386, 5th  Floor 

Buenoa  Aires,  Argentina 
Licorexport  S.A. 

Quito,  Ecuador 
NIREP 

Boezeml>olcht  23 

Rotterdam,  Netherlands 
Ortiz.  Guadalupe 

Cubana  tur 

Baja  California  255 

Edificio  &,  Oficina  103 

Condesa  06500,  Mexico.  D.F. 
Pescabrava,  S.A. 

France 
Pescabrava.  S.A 

Italy 
Pescabrava,  S.A 


Spain 
Prelasa 

Mexico 
Prensa  Latina 

Spain 
PROARTE  (a  Ji.a.  Promociones  Artisticas) 

Mexico 
Promociones  Artisticas  (a.k.a.  PROARTE) 

Ave.  Insurgentes  sur  No.  421 

Bloque  B  Despacho  404 

C.  P.  06100.  Mexico,  D.F. 
Reetsma 

Federal  Republic  of  Germany 
Santo,  Anabel 

Promociones  Artisticas  (PROARTE) 

Ave.  Insurgentes  sur  No.  421 

Bloque  B  Despacho  404 

C  P.  oeioa  Mexico,  D.F. 
Tabacalera  Eapana 

Spain 
Viajes  Guama.  SA. 

S|Min 
Vinales  Tours 

Oaxaca  80 

Roma,  Mexico,  D.F. 

Dated:  October  10, 1989. 
R.  Siduid  Newrcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  October  17, 1989. 
Salvaton  R.  Martochs, 
Assistant  Secretary  (Enforcement). 
[FR  Doc  28128  Filed  11-28-88:  a-45  am] 
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305 46734 
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fiOSfi 

46348 
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47189 
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Correction 47862 

Oct  31, 1989 46593 
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1 989 46591 

No.  90-3  Of  Oct  26, 
1989 

Uxrectioa 47862 
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Nov.  8.  1989 48569 

SCFR 

Ch.  II 47341 
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430 49075 

432 49075 

540 49075 


...46621 
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7CFR 
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301 
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1004 46004.  47527 

1005. 46904.  47527 


u 


Federal  Register  /  Vol  54«  No.  228/  Wednesday .  November  29.  1989  /  Reader  Aids 


ioe9_ 


1106.„ 46904. 

1106....- 

1120 46904. 

1124 

1126. 46904. 

1131 

1132 46904, 

1134 


46904. 
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47862.48113-48115.48638 
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..49048 
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-46503 
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-46373 
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154 

-48590 
..47758 
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271- 


.47022 
.46047 


380 48740 

388 47760 
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Ch.  1 47348 

24 48591 

101 49078 

1 1 1 47203 

1 22 47761 

Proposad  Rules: 

4 46075.  47369 

1 42 4721 9 

20CFR 

Proposed  Rutes: 

21 2 47220 

602 46708 
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5 48592 

1 75...........  477M.  477^^^  48857 

1 77 48857,  49079 

430 47203 

436 47203.  47349,  48859 

440 47203,  47349 

442 47203.  47349.  48859 

446 47203.  47349 

452 .— -..47349 

455 47203 

510 47677.  47678 


520 47766.  47767. 48593 

524 48090 

864 47205 

880 _ 47205 

888 48238 

Proposed  Rules: 

314 47750 

341 48914 

444 48915 

800 48218 

1020 -.47750 
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51 4 47976 
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35. _.„ 46405 
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635 47075 

710 47075 

71 2 -.  47075 

713 47075 

720 47075 

740 47075 

751 —  47075 


-46326 
-46326 
.46326 


Ch.L. 
Ch.IL 


Ch.  HI 

24  era 

90 46566 

51 1 47654 

570 47024 

576 46793 

577 47024 

578 47024 

579 46812 

812 46828 

840 47024 

841 47024 

882 46270.  46828 

885...; 48741 

888 48548 

1710 . 47767 

1 720 47767 

Proposed  Rules: 

200 46227.  46506,  49094 

203™-™ 46227.  49094 

204 46227 

213 46227 

21 5. 46506 

220 46227 


46227,46506 

46227 

46227 

46227 

46506 

46227 

46506 

46506 

46506 

46506 

46506 

46506 

882 46270 

883 46506 

884 46506 
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905 46506 

91 3 46506 

960 46506 


221 

222 

234 

235 

236 

240 

247. 

290. 

760 

813 

880 

881 


II 


Federal  Register  /  Vol.  54,  No.  228  /  Wednesday.  November  29.  1989  /  Reader  Aids 


m 


3280 
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.46373 
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1 47995.  48116.  48639 
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5 >- 47768 

19 

270 .. 

47768 

.. 48838 

275 . 

46838 
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270 48845 

275 

48845 

290 .. 48845 
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296 . ...  48845 

28  era 

0 

47352 

68 

.. 48593 
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571 
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49048 
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540 49052 
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1910 46610.47513 
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25 
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240 - 
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.-.48098 


.46414 
.46420 


725 

1697.- , 

Pi  opoxO  nul>i: 

199 

297 

33  era 

62 48607 

100 46889,  48239,  48240 

147 46230,  48741 

165 46889.  47206 

PracMMMl  Riitett: 

Ch.  I 46326 

Ch.  IV 46326 

1 10 46736 

1 1 7 47686 

1 54 49097 

1 55 49097 

1 56 49097 

1 75 47995 

181 47995 


34  era 

75..- 

76 

77 

78.. 

81 

200 

203 

204 

205 

208 _ 

212. 

222. 

245.. 

246 

247.. 

250 

251 

252....... 

253. 

254 

255. — 

256. 

257—. 

258. 

263...— 

280..- 

300.... 

303.... 

307.... 

345..- 

379..- 

425..- 

426.... 

432- 

433..- 

434..- 

435... 

436- 

437.™ 

438- 

441..- 

548..., 

608..., 

654..- 

673.-, 

668..- 

682..- 

690, 

745, 

755, 

757 

758, 

785 


46064 

46064 

46064 

46064 

— 46064 

46064 

46064 

..„ 46064 

._ 46064.  47303 

46064 

46064.  47076 

.„ 46064 

>..»•»»•.•....,»...  46064 

46064 

46064 

46064 

/. 46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

46064 

.-46064,  46065 
.-46064,  46065 
-.46064,  46065 
.-46064,  46065 

46064 

46064 

46064 

46692 

...46064.  46536 

46064 

46064 

46064 

46064 

••»•»•••••••••  40U04 

46064 

46064 


786 46064 

787 46064 

36  era 

7 48868 

21 7 46882 

PropoMd  RuIm: 

7  46422 

37  era 

1 46231. 47515 

307 46065 

38  era 

1 461 87 

8 46231 

17 4681 1 

21 47770 

3 - 46270.  46629 

1 7 „.  47779 

21 47780-47790.  48641, 

48645 
36— 46079.  47220,  47791. 

48646 

39  era 

232 .- 47678 

233 4751 9 

601 48241 


3001 47223 

40  era 

51  - - 4887P 

52 46232.  46233,  46386, 

46611,46612,46894-46896, 

47077. 47210, 4721 1 ,  48742. 

48870-48888 

60 46234.  46236 

62 481 00 

1 16 47022 
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.-47523 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 
[FV-88-115IFR] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  In  Arizona  and 
Designated  Part  of  California;  Revised 
Nomination  Procedures  for  the  Navel 
and  Valencia  Orange  Administrative 
Committee  MemtMrships 

aqemcy:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  Final  Rule  Revising  an 

Interim  Final  Rule  with  Request  for 

Comments. 

summary:  This  interim  final  rule  will 
revise  an  interim  final  rule  published  in 
the  September  2, 1988,  issue  of  the 
Federal  Register  (53  FR  34022)  and 
invites  comments  on  the  establishment 
of  revised  nomination  procedures  for 
membership  on  the  Navel  and  Valencia 
Orange  Administrative  Committees 
(committees),  which  are  responsible  for 
local  administration  of  their  respective 
orders.  The  September  2, 1988.  interim 
final  rule  allowed  the  U.S.  Department 
of  Agriculture  (Department)  to  conduct 
nominations  of  both  committees  using 
the  interim  nomination  procedures 
described  in  that  rule.  This  interim  final 
rule  will  revise  those  procedures  to 
clarify  and  improve  this  operation. 
DATES:  Interim  final  rule  effective  on 
November  30, 1989.  Comments  must  be 
received  by  January  2. 1990. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk.  Fruit  and  Vegetable 
Division.  AMS.  USDA,  Room  2525. 
Soudi  Building.  P.O.  Box  96456. 
Washington.  DC  20090-6456.  Comments 


should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

JacquelyTi  R.  Schlatter,  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  F4V,  AMS. 
USDA,  Room  2525,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  is  issued  under 
Marketing  Order  Nos.  907  and  908  (7 
CFR  Parts  907  and  908).  as  amended, 
regulating  the  handling  of  navel  and 
Valencia  oranges,  respectively,  grown  in 
Arizona  and  designated  parts  of 
California.  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  tiie  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  is  essentially  small 
entities  acting  on  their  own  behalf.  Both 
the  Act  and  the  RFA  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  the  respective  orders  and 
approximately  4,065  producers  of  navel 
oranges  and  3,500  producers  of  Valencia 
oranges  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 


receipts  are  less  than  $3,500,000.  The 
majority  of  California-Arizona  navel 
and  Valencia  orange  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  navel  and  Valencia  orange 
marketing  orders  were  amended, 
effective  September  2, 1988,  (53  FR 
34026),  to  change  committee  structure 
and  the  basis  for  industry  representation 
on  the  committees.  The  amendments  are 
intended  to  provide  a  more  flexible 
framework  for  apportioning  committee 
membership  among  segments  of  the 
industries. 

A  September  2, 1988,  interim  final  nJe 
(53  FR  34022)  provided  interim 
nomination  procedures  for  membership 
on  tlie  conmiittees  and  allowed  the 
Department  to  conduct  initial 
nominations  for  both  committees.  In 
addition,  comments  were  invited  from 
interested  persons  until  November  1, 
1988.  One  comment  was  received  from 
Mr  James  A.  Moody,  counsel  for 
Sequoia  Orange  Co..  Inc. 

The  interim  nomination  procedures 
established  in  the  September  2, 1988. 
interim  final  rule  were  used  to  select  a 
new  Navel  Orange  Administrative 
Committee  on  November  8, 1988.  and  a 
new  Valencia  Orange  Administrative 
Committee  on  March  7, 1989.  This 
interim  final  rule  will  revise  the  interim 
procedures. 

The  amended  orders  and  this  interim 
final  rule  provide  for  nomination 
procedures  involving  three  nominating 
entities.  Nominating  entity  1  is  the 
cooperative  marketing  organization 
which  disposed  of  the  largest  percentage 
of  the  total  volume  of  navel  or  Valencia 
oranges  disposed  of  by  all  handlers  in 
all  outiets  during  the  current  year  in 
which  nominations  are  made. 
Nominating  entity  2  groups  are 
composed  of  individual  handlers  or 
groups  of  handlers  not  affiliated  with 
nominating  entity  1  who  declare 
themselves  to  be  nominating  entities. 
These  groups  or  coalitions  may  be  made 
up  solely  of  cooperative  handlers,  a 
combination  of  cooperative  and 
independent  handlers,  or  solely 
independent  handlers.  Nominating 
entity  3  is  comprised  of  growers  not 
affiliated  with  handlers  in  nominating 
entities  1  or  2. 

Sections  907.102(a)(1)  and 
908.102(a)(1)  of  die  interim  final  rule 
state  that  the  Secretary  will  notify  al! 
handlers  of  their  percentage  of  the  tofal 
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volume  of  navel  or  Valencia  oranges 
disposed  of  by  all  handlers  in  all  outlets 
during  the  fiscal  (navel  oranges)  or 
marketing  (Valencia  oranges)  year  in 
which  nominations  are  made. 

This  interim  final  rule  will  clarify  the 
previous  interim  rule  so  that  only 
individual  handlers  not  affiliated  with 
nominating  entity  1  will  be  notified  of 
their  percentages  of  total  orange 
dispositions.  Handlers  affiliated  with 
nominating  entity  1  do  not  need  to  know 
their  individual  percentage  of 
dispositions  since  they  are  already 
committed  to  nominations  through  the 
cooperative  marketing  organization.  The 
cooperative  marketing  organization 
which  qualifies  as  nominating  entity  1 
will  be  notified  of  the  total  percentage  of 
dispositions  of  all  of  its  handlers  at  the 
same  time  that  nominating  entities  2  and 
3  are  notified  of  dispositions. 

In  addition.  SS  gO7.102(a](l)  and 
908.102(a)(1)  will  be  fiirther  modified  to 
provide  that  designated  employees  of 
the  committees  will  Inform  all  handlers 
not  affiliated  with  nominating  entity  1  of 
their  percentage  of  total  orange 
dispositions  in  the  current  fiscal  (navel 
oranges]  or  marketing  (Valencia 
oranges)  year  and  the  minimum 
percentages  required  to  be  allocated 
grower  and/or  handler  members  on  the 
committees.  The  September  2. 1988, 
interim  final  rule  provided  that  the 
Secretary  will  inform  all  handlers  of  the 
percentage  of  total  dispositions. 
However,  this  method  has  proved 
inefficient  and  time  consiuning. 
Designated  employees  of  the  committees 
have  this  information  readily  available. 
Therefore,  the  interim  final  rule  is 
further  revised  to  provide  that 
designated  employees  of  the 
committees,  rather  than  the  Secretary, 
shall  inform  handlers  not  affiliated  with 
nominating  entity  1  of  their  percentages 
of  total  dispositions. 

This  interim  final  rule  will  further 
revise  IS  907.102(a)(1)  and  906.102(a)(1) 
to  require  designated  employees  of  each 
handler  or  individual  designated  by  the 
handler  as  its  representative  in 
nominating  entity  2  to  submit  a  signed 
statement  indicating  the  handler's 
willingness  to  participate  in  the 
nominating  entity  for  the  purpose  of 
nominating  members  to  the  committees. 
This  information  is  necessary  to  insure 
that  the  handler  in  fact  belongs  to  that 
nominating  entity  2  group. 

This  interim  final  rule  will  revise 
II  907.102(a)(1)  and  908.102(a](l]  to 
require  designated  employees  of  the 
committees  to  submit  grower  lists  for  all 
nominating  entities  to  the  Department, 
upon  request  even  if  the  entity 
nominates  its  slate  of  candidates 
through  action  of  its  board  of  directors. 


This  is  necessary  to  insure  that  no 
grower  votes  more  than  once  in  the 
nomination  process. 

The  September  2, 1988,  interim  final 
rule  requires  nominating  entity  2 
handlers  to  submit  grower  lists  to  the 
Department.  During  the  nominations, 
however,  the  Department  encountered 
difficulty  in  receiving  timely  responses 
from  nominating  entity  2  handlers. 
Therefore,  this  interim  final  nde 
provides  that,  in  the  futiu%.  the 
Department  will  obtain  grower  lists  for 
nominating  entity  2  handlers  from 
designated  employees  of  the 
committees.  This  will  help  expedite  the 
nomination  process.  In  the  event  that 
the  committees'  employees  are  not  able 
to  provide  grower  lists  in  a  timely 
maimer,  individual  handlers  will  then  be 
required  to  submit  their  grower  lists  to 
the  Department. 

The  September  2, 1988.  interim  final 
rule  requires  the  Department  to  hold 
candidate  selection  meetings  for 
nominating  entity  3  growers  in  all 
districts  of  the  production  area.  A  slate 
of  grower  candidates  would  be 
developed  at  such  meetings.  Provision 
was  also  made  for  growers  to  propose 
candidates  for  nomination  without 
attending  the  candidate  selection 
meetings  by  submitting  candidates 
names  on  an  approved  form.  In  practice, 
the  Department  found  that  few  growers 
attended  the  recent  navel  and  Valencia 
orange  nomination  meetings.  Instead, 
growers,  for  the  most  part  chose  to 
propose  candidates  for  nomination  by 
submitting  nominations  on  the  approved 
forms  without  attending  the  candidate 
selection  meetings.  Therefore,  under  this 
interim  final  rule,  candidate  selection 
meetings  will  no  longer  be  required  for 
nominating  entity  3  growers.  Growers 
will  propose  candidates  by  submitting 
the  names  on  an  approved  form  to 
AMS's  California  marketing  field  office. 
These  forms  will  be  signed  by  at  least  10 
eligible  growers.  This  interim  final  rule 
will  revise  paragraphs  (3)  of 
SS  907.102(a)  and  908.102(a)  accordingly. 

This  interim  final  rule  will  further 
revise  (S  907.102(a)  and  908.102(a).  The 
September  2, 1988,  interim  final  rule 
requires  growers  of  nominating  entity  3 
to  submit  the  names  of  proposed 
candidates  on  a  form  approved  by  the 
Secretary  to  the  AMS  California 
marketing  field  office.  Such  submission, 
if  mailed,  must  be  postmarked  at  least 
10  days  prior  to  a  date  established  by 
the  Secretary  and,  if  hand  delivered, 
must  be  received  at  least  five  days  prior 
to  such  date.  In  practice  in  the 
nomination  process,  the  Department  has 
found  such  time  frames  to  be  too 
restrictive  and  lacking  in  flexibility. 
Therefore,  under  this  interim  final  mle. 


the  forms,  whether  posted  or  hand 
delivered,  must  be  received  prior  to  or 
on  a  date  established  by  the  Secretary. 

The  interim  final  rule  published  in  the 
September  2. 1988.  issue  of  the  Federal 
Register  (53  FR  34022)  requested 
comments  from  interested  persons  imtil 
November  1, 1988.  One  comment  was 
received  from  Mr.  James  A.  Moody  and 
is  discussed  herein. 

Mr.  Moody,  in  his  comment  on  the 
September  2, 1988,  interim  final  rule, 
raised  several  issues  opposing  the 
interim  nomination  procedures. 

In  his  first  issue.  Mr.  Moody  stated 
that  small  growers  and  handlers  suffer 
severe  disadvantage  under  the  interim 
procedures  because  they  are  not  notified 
of  the  market  share  of  Sunkist  Growers. 
Inc.  (Sunkist),  the  market  share  for  each 
handler,  and  the  names  and  addresses 
of  handlers  and  growers  eligible  to 
nominate  and  vote.  He  further  alleges 
that  Sunkist  knows  its  own  and  other 
handlers'  percentage  of  total  disposition 
(market  share)  as  do  members  of  the 
committees. 

Sections  g07.73(d)  and  g08.73(d)  of  the 
navel  and  Valencia  orange  marketing 
orders,  respectively,  prohibit  the  release 
of  confidential  or  financial  information 
submitted  by  a  handler  which  include 
individual  navel  or  Valencia  orange 
handler's  total  dispositions.  These 
sections  state  that  all  reports  and 
information  submitted  by  handlers  shall 
be  received  by  and  at  all  times  be  in  the 
custody  of  one  or  more  designated 
employees  of  the  committees.  Such 
employees  shall  not  disclose  to  any 
persoit  other  than  the  Secretary  upon 
request  therefor,  data  or  information 
obtained  or  extracted  from  such  reports 
and  records  which  might  affect  the  trade 
position,  financial  condition,  or  business 
operation  of  the  particular  handler  from 
whom  received.  Therefore,  the  maricet 
share  or  percentage  of  total  dispositions 
of  an  individual  handler  may  not  be 
released  to  other  handlers. 

It  is  true  that  Sunkist  should  know  the 
market  share  of  each  handler  affiliated 
with  Sunkist  as  it  is  to  be  expected  that 
a  cooperative  marketing  organization 
would  know  the  market  share  of  those 
handlers  whom  it  represents.  Sunkist 
would  not  know  the  market  share  of 
handlers  not  affiliated  with  the 
organization.  The  nominatiitg 
procedures  provide  that  all  nominating 
entities  are  notified  of  their  percentage 
of  total  dispositions  of  navel  or  Valencia 
oranges  at  the  same  time. 

Mr.  Moody's  comment  states  that 
members  of  the  committees  have  been 
provided  with  individual  navel  or 
Valencia  orange  handlers'  market  share. 
However,  current  procedures  provide,  in 
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accordance  with  SS  907.73(d)  and 
908.73(d),  that  committee  members  no 
longer  receive  this  information  in  their 
capacity  as  committee  members.  In  the 
course  of  the  nominating  procedures, 
navel  and  Valencia  orange  handlers  are 
advised  only  of  their  own  percentages  of 
total  navel  or  Valencia  orange 
dispositions,  and  nominating  entity  1 
(which  was  Sunkist  dxu-ing  ^th  of  the 
most  recent  committee  nominations), 
was  advised  of  its  aggregate  market 
share,  and  not  the  individual  market 
share  of  its  affiliated  handlers.  The 
market  share,  or  percentages  of  total 
navel  or  Valencia  orange  dispositions, 
for  any  handler  have  not  been  disclosed 
to  any  other  individual  handler  or  to 
Sunkist. 

Mr.  Moody  also  states  that  small 
growers  and  handlers  suffer  a  severe 
disadvantage  because  they  are  not 
notified  of  names  and  addresses  of 
growers  and  handlers  eligible  to 
nominate  and  vale.  There  is  no 
demonstrated  need  for  growers  and 
handlers  to  be  notified  of  the  names  and 
addresses  of  growers.  Growers  do  not 
form  coalitions  under  the  nomination 
procedures,  handlers  do.  In  addition, 
within  a  voting  coalition,  handlers  are 
aware  of  the  names  and  addresses  of 
the  growers  who  deliver  fruit  to  them. 
However,  there  is  sufficient  reason  for 
handlers  to  receive  the  names  and 
addresses  of  other  handlers.  This  ^ 
information  will  aid  handlers  in 
contacting  each  other  and  forming 
coalitions.  Once  in  contact  with  other 
handlers,  individual  handlers  could  then 
inform  others  of  their  percentage  of  total 
dispositions.  For  these  reasons,  this 
interim  final  rule  will  further  revise  the 
September  2, 1988,  interim  final  rule  to 
require  the  committees  to  provide 
handlers  with  a  list  of  the  names  and 
addresses  of  all  handlers  at  the  same 
time  handlers  are  notified  of  their 
respective  percentages  of  total 
dispositions  or  market  share. 

In  his  second  issue,  Mr.  Moody  states 
that  AMS's  consideration  of  the 
economic  impact  of  the  September  2, 
1988.  interim  final  rule  was  deficient  as 
the  Administrator  of  the  AMS  did  not 
"certify"  that  the  interim  final  rule 
would  not  have  a  substantial  economic 
impact  on  small  entities.  The  entities 
regulated  pursuant  to  the  marketing 
orders  are  handlers  of  oranges.  The 
majority  of  the  123  handlers  of  navel 
oranges  and  115  handlers  of  Valencia 
oranges  are  small  entities  as  that  term  is 
defined  by  the  Small  Business 
Administration.  The  Department  and  the 
AMS  have  adhered  to  the  requirements 
of  the  navel  and  Valencia  orange 
marketing  orders,  the  Act  the  RFA,  the 


Paperwork  Redaction  Act  the 
Administrative  Procedure  Act  and  the 
Department's  "Guidelines  for  Fruit 
Vegetable  and  Specialty  Crop  Marketing 
Orders"  in  this  rulemaking  proceeding. 
In  the  September  2. 1988,  interim  final 
rule,  the  Administrator  of  the  AMS 
determined  that  issuance  of  the  interim 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  his  third  issue,  Mr.  Moody  stated 
that  Sunkist  enjoyed  simplified 
nominating  procedures.  "The  recent 
amendment  of  the  navel  and  Valencia 
orange  marketing  orders  changed  the 
provisions  of  the  marketing  orders 
concerning  the  structxue  of  the 
committees.  These  amendments  were 
approved  by  navel  and  Valencia  orange 
producers  in  a  referendum  and  the  Final 
Order  Amending  the  Orders  was 
published  in  the  September  2, 1988.  issue 
of  the  Federal  Register.  The 
amendments  provided  for  three 
nominating  entities  of  which  nominating 
entity  1  is  the  cooperative  marketing 
organization  which  disposed  of  the 
largest  percentage  of  the  total  volume  of 
navel  or  Valencia  oranges  disposed  of 
by  all  handlers  in  all  outlets  during  the 
current  year.  Sunkist  was  the 
cooperative  mai4ceting  organization 
which  disposed  of  the  largest  percentage 
of  the  total  volume  of  navel  and 
Valencia  oranges  and  qualified  as 
nominating  entity  1  for  nomination 
purposes  for  both  committees.  As  a 
cooperative  marketing  organization, 
Sunkist  may  decide  to  nominate 
members  through  its  Board  of  Directors, 
an  option  open  to  any  cooperative 
marketing  organization  in  nominating 
entity  1  and  2.  Therefore,  the 
simplification  of  nominating  procedures 
rises  from  the  organization  and  nature  of 
the  cooperative  marketing  organization, 
and  not  from  the  identity  of  that 
organization. 

For  the  reasons  stated  above,  Mr. 
Moody's  exception,  asking  that  the 
names  and  addresses  of  handlers  be 
made  available  to  each  handler  in  the 
nomination  process  has  merit  and  is 
approved.  All  other  exceptions  to  the 
interim  final  rule  are  denied. 

After  consideration  of  all  available 
information,  including  the  recently 
concluded  amendatory  proceedings 
relative  to  these  orders,  it  is  foimd  that 
this  regulation,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  interim 
final  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504). 
the  additional  information  collection 
provisions  that  are  required  by  this 
interim  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  and  assigned  OMB  Nos.  0581- 
0116  (navel  oranges)  and  0581-0121 
(Valencia  oranges).  It  is  estimated  that 
these  changes  will  require  0.083  of  an 
hour  response  time  per  handler  every 
two  years. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  detennined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  tmd  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because  the  term  of  office  for  members 
of  the  Valencia  Orange  Administrative 
Committee  begins  February  1, 1990. 
Accordingly,  nomination  procedures 
should  be  in  place  as  soon  as  possible  in 
order  for  selection  of  a  new  committee. 

List  of  Subjects 

7CFRPart907 

Arizona,  California,  Marketing 
agreements  and  orders.  Navels, 
Oranges. 

7  CFR  Part  908 

Arizona,  California,  Marketiiig 
agreements  and  orders.  Oranges,  and 
Valencies. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  907  and  908  are 
amended  as  follows: 

Note:  These  sections  will  appear  in  ttie 
Code  of  Federal  Regulations. 

1.  The  authority  citation  for  7  CFR 
parts  907  and  908  continues  to  read  as 
follows: 

Autbotity:  Sections.  1-19.  48  StaL  31,  as 
amended:  7  U.S.C  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CAUFORNIA 

2.  Paragraph  (a)  of  S  907.102  is 
amended  by  republishing  the 
introductory  text  of  paragraph  (a),  and 
by  revising  paragraphs  (a)  (1)  and  (3)  to 
read  as  foUows: 

Subpart— RulM  and  Rayuiationa 

§907.102    Nomination  proceAirea. 

(a)  The  manner  of  nominating  grower 
and  handler  members  and  altema;e 
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members  of  the  committee  shall  be  as 
follows: 

(1)  All  handlers  not  affiliated  with 
nominating  entity  1  shall  be  notified  by 
one  or  more  designated  employees  of 
the  committee  of  their  percentage  of  the 
total  volume  of  navel  oranges  disposed 
by  all  handlers  in  all  outlets  during  the 
fiscal  year  in  which  nominations  are 
made:  Provided.  That  concurrent  with 
such  notification,  such  employees  shall 
provide  each  handler  of  record  with  a 
list  of  the  names  and  addresses  of  all 
navel  orange  handlers.  For  the  purposes 
of  forming  nominating  groups,  such 
employees  will  state  in  such  notification 
the  minimum  percentages  required  for  a 
nominating  entity  to  be  allocated 
member  positions  and  will,  by  a  date 
specified  in  that  notice,  request 
notification  by  such  entities  of  their 
formation:  Provided,  That  nominating 
entity  2  handlers  shall  furnish  to  the 
Secretary  an  agreement  signed  by  all  the 
handlers  in  the  declared  group 
indicating  each  handler's  wilhngness  to 
participate  in  the  nominating  entity  for 
the  purpose  of  nominating  members  to 
the  committee:  Provided  further.  That  a 
list  containing  the  names  and  addresses 
of  all  growers  by  handler  shall  also  be 
submitted,  upon  request  of  the 
Secretary,  by  designated  employees  of 
the  committee.  In  the  event  that  such 
employees  of  the  committee  cannot 
provide  such  a  list,  the  Department  may 
request  a  grower  list  from  each  handler 
aniliated  with  each  nominating  entity. 
***** 

(3)  Growers,  pursuant  to 
S  907.22(a)(3),  and,  if  applicable, 
growers  pursuant  to  S  907.22(a)(2),  shall 
nominate  grower  members  in 
accordance  with  the  following 
procedures: 

(i)  Any  grower  who  in  the  current 
fiscal  year  is  not  affiliated  with 
nominating  entities  1  or  2  and  delivered 
navel  oranges  to  handlers  shall  be 
eligible  to  vote  for  nominees  pursuant  to 
S  907.22(g). 

(ii)  Growers  shall  propose  candidates 
by  submitting  the  names  on  a  form 
approved  by  the  Secretary  to  the 
Agricultural  Marketing  Service's 
California  marketing  Held  office  and 
signed  by  at  least  10  eligible  growers. 
Such  submission  must  be  received  on  or 
before  a  date  established  by  the 
Secretary. 

(iii)  Persons  submitting  names  for 
candidcacy  shall  specify  the  position 
(i.e.,  grower  member,  alternate,  or 
additional  alternate)  for  which  they 
wish  to  nominate.  After  a  position  is 
specified,  it  may  not  be  changed. 
Candidates  may  withdraw  by  filing  a 
writtfin  notice  with  the  Secretary  prior 


to  the  date  on  which  the  ballots  are 
prepared  for  mailing  to  eligible  growers. 


PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

Subpart— Rules  and  Regulations 

2.  Paragraph  (a)  of  S  908.102  is 
amended  by  republishing  the 
introductory  text  of  paragraph  (a),  and 
by  revising  paragraphs  (a)  (1)  and  (3)  to 
read  as  follows: 

S  908.102    Nomination  proceduros. 

(a)  The  manner  of  nominating  grower 
and  handler  members  and  alternate 
members  of  the  committee  shall  be  as 
follows: 

(1)  All  handlers  not  affiliated  with 
nominating  entity  1  shall  be  notified  by 
one  or  more  designated  employees  of 
the  committee  of  their  percentage  of  the 
total  volume  of  Valencia  oranges 
disposed  of  by  all  handlers  in  all  outlets 
during  the  marketing  year  in  which 
nominations  are  made:  Provided,  That 
concurrent  with  such  notification,  such 
employees  shall  provide  each  handler  of 
record  with  a  list  of  the  names  and 
addresses  of  all  Valencia  orange 
handlers.  For  the  purposes  of  forming 
nominating  groups,  such  employees  will 
state  in  such  notification  the  minimum 
percentages  required  for  a  nominating 
entity  to  be  allocated  member  positions 
and  will,  by  a  date  specified  in  that 
notice,  request  notification  by  such 
entities  of  their  formation:  Provided, 
That  nominating  entity  2  handlers  shall 
furnish  to  the  Secretary  an  agreement 
signed  by  all  the  handlers  in  the 
declared  group  indicating  each  handler's 
willingness  to  participate  in  the 
nominating  entity  for  the  purpose  of 
nominating  members  to  the  committee: 
Provided  further.  That  a  list  containing 
the  names  and  addresses  of  all  growers 
by  handler  shall  also  be  submitted,  upon 
request  of  the  Secretary,  by  designated 
employees  of  the  committee.  In  the 
event  that  such  employees  of  the 
committee  cannot  provide  such  a  list, 
the  Department  may  request  a  grower 
list  from  each  handler  affiliated  with 
each  nominating  entity. 
***** 

(3)  Growers,  pursuant  to 
S  908.22(a)(3).  and.  if  applicable, 
growers  pursuant  to  S  908.22(a)(2).  shall 
nominate  grower  members  in 
accordance  with  the  following 
procedures: 

(i)  Any  grower  who  in  the  current 
marketing  year  is  not  affiliated  with 
nominating  entities  1  or  2  and  delivered 
Valencia  oranges  to  handlers  shall  be 


eligible  to  vote  for  nominees  pursuant  to 
S  908.22(g). 

(ii)  Growers  shall  propose  candidates 
by  submitting  the  names  on  a  form 
approved  by  the  Secretary  to  the 
Agricultural  Marketing  Service's 
California  marketing  field  office  and 
signed  by  at  least  10  eligible  growers. 
Such  submission  must  be  received  on  or 
before  a  date  established  by  the 
Secretary. 

(iii)  Persons  submitting  names  for 
candidacy  shall  specify  the  position  (i.e.. 
grower  member,  alternate,  or  additional 
alternate)  for  which  they  wish  to 
nominate.  After  a  position  is  specified,  it 
may  not  be  changed.  Candidates  may 
withdraw  by  filing  a  written  notice  with 
the  Secretary  prior  to  the  date  on  which 
the  ballots  are  prepared  for  mailing  to 
eligible  growers. 


Dated:  November  24, 1989. 
Charles  R.  Brader, 

Director.  Fruit  and  Vegetable  Division. 

[FR  Doc.  89-27982  Filed  11-29-89;  8:45  am] 
MUJNaCOOC  Mio-oa-M 


7  CFR  Part  985 
IFV-a9-001  FR] 

Spearmint  Oil  Produced  In  ttte  Far 
West;  Revision  of  Salable  Quantities 
and  Allotment  Percentages  for  "Class 
1"  (Scotch)  and  "Class  3"  (Native) 
Spearmint  Oils  for  the  1989-90 
Marketing  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


summary:  The  Agricultural  Marketing 
Service  is  adopting  without  modification 
as  a  final  rule  the  provisions  of  an 
interim  final  rule  which  increased  the 
puantities  of  "Class  1"  (Scotch)  and 
'Class  3"  (Native)  spearmint  oils 
produced  in  the  Far  West  that  may  be 
purchased  from,  or  handled  for, 
producers  by  handlers  during  the  1989- 
90  marketing  year  which  began  June  1. 
1989.  This  action  is  taken  under  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West  to  promote 
orderly  marketing  conditions  and  was 
recommended  by  the  Spearmint  Oil 
Administrative  Committee,  which  is 
responsible  for  local  administration  of 
the  order. 
EFFECnvc  DA-TE  November  30, 1989. 

FOR  RIRTHER  INFORMATION  CONTACT: 
lacquelyn  R.  Schlatter,  Marketing 
Specialist,  F&V,  AMS.  USDA.  Room 
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2522-S.  P.O.  Box  96456.  Washington.  DC 
20090-6456;  telephone:  (202)  447-512a 
SUPPLEMCNTARt  iNPOMMTION:  This 
final  rule  is  issued  under  Maiiceting 
Agreement  and  Order  No.  985  (7  CFR 
part  985),  as  amended,  regiilating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  The  agreement  and  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U^.C.  601-674).  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf.  Thus 
both  statutes  have  small  mtity 
orientation  and  compatibility. 

There  are  approximately  nine 
handlers  of  Far  West  spearmint  oil 
subject  to  regulation  under  the 
spearmint  oil  marketing  order  and 
approximately  253  spearmint  oil 
producers  in  the  regulated  area.  Of  the 
253  producers,  160  producers  hold 
"Class  1"  (Scotch)  oil  allotment  base 
and  136  producers  hold  "Class  3" 
(Native)  oil  allotment  base.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  gross  annual  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Far  West  spearmint  oil  may  be 
classified  as  small  entities. 

The  Spearmint  Oil  Administrative 
Committee  (Committee),  during  a  June 
28, 1989,  teleconference  meeting, 
unanimously  recommended  that  the 
salable  quantities  and  allotment 
percentages  for  both  Scotch  and  Native 
spearmint  oils  for  the  1988-90  marketing 
year  be  increased.  Section  985.51(b)  of 
the  marketing  order  authorizes  the 
Committee  to  recommend  such  an 
increase  and  to  submit  its 
recommendation,  and  the  reasons  for  it. 


to  the  Secretary  of  Agriculture  for 
approval.  The  salable  quantities  and 
allotment  percentages  for  those  classes 
of  oil  were  published  in  the  March  8, 
1989.  issue  of  the  Federal  Register  (54  FR 
9766).  This  revision  would  have 
increased  the  salable  quantity  for 
Scotch  oil  from  706,742  to  840,089 
pounds  and  increased  the  allotment 
percentage  from  42  to  50  percent 
However,  the  Committee,  during  an 
August  18. 1989.  teleconference  meeting, 
unanimously  recommended  that  the 
salable  quantity  and  allotment 
percentage  for  Scotch  spearmint  oil  for 
the  1969-90  marketing  year  be  further 
increased  to  70  percent  and  1.193.828 
pounds,  respectively.  Thus,  an  interim 
final  rule  was  published  in  the 
September  14, 1989,  issue  of  the  Federal 
Register  (54  FR  37932).  This  interim  final 
rule  increased  the  allotment  percentage 
for  Scotch  oil  from  42  to  70  percent  and 
the  salable  quantity  from  706.742  to 
1.193,828  pounds,  bi  addition,  the 
allotment  percentage  for  Native  oil  was 
increased  from  42  to  48  percent  aiul  the 
salable  quantity  was  increased  from 
781,092  to  891,363  pounds.  These 
revisions  were  issued  pursuant  to 
S  985.52  of  the  spearmint  oil  marketing 
order. 

The  salable  quantity  is  the  total 
quantity  of  a  class  of  oil  which  handlers 
may  purchase  from  or  handle  on  behalf 
of  producers  daring  a  marketing  year. 
Each  producer  is  allotted  a  share  of  the 
salable  quantity  by  applying  the 
allotment  percentage  (which  is  the 
salable  quantity  multiplied  by  100 
divided  by  the  total  of  all  allotment 
bases)  to  the  producer's  allotment  base 
for  that  class  of  oil. 

Scotch  Spearmint  Oil 

At  its  September  21, 1968.  meeting,  the 
Committee  estimated  trade  demand  for 
Scotch  spearmint  oil  for  the  1989-90 
mariteting  year  to  be  718.000  pounds.  A 
desirable  carry-out  figure  of  0  pounds 
was  adopted  and.  when  added  to  the 
trade  demand,  resulted  in  a  total  supply 
needed  of  718,000  poimds.  The 
Committee  estimated  that  16.892  pounds 
would  be  carried  in  on  June  1, 1989.  This 
amount  was  deducted  from  the  total 
supply  needed  leaving  701,108  pounds  as 
the  salable  quantity  needed.  This 
quantity,  divided  by  the  total  of  ail 
allotment  bases  of  1,682.719  pounds, 
resulted  in  41.6  percent  which  was  the 
computed  allotment  percentage.  This 
figure  was  adjusted  to  42  percent  and 
estabhshed  as  the  1989-90  Scotch 
allotment  percentage  which  resulted  in  a 
1969-90  salable  quantity  of  706,742 
pounds. 

At  the  time  of  the  June  28. 1989, 
Committee  meeting,  the  1989-90  salable 


percentage  of  42  percent  for  Sootch  oH, 
when  appbed  to  the  then  current  total 
allotment  base  of  1.680.198  pounds,  fsve 
a  1968-80  salable  quantity  of  706.683 
pounds.  Since  all  growers  were 
expected  to  either  produce  ther 
iiidividual  salable  quantity  or  fdl  any 
deficiencies  with  reserve  poo)  oil.  the 
total  salable  quantity  which  was 
available,  when  this  figure  was 
combined  writh  the  actual  carry-in  on 
June  1. 1989,  was  723372  pounds,  and 
this  was  the  total  supply  available  for 
the  1980-00  mariieting  year.  Carry-in  on 
June  1. 1989.  was  17.689  pounds  of 
Scotch  oil  a  little  higher  than  the 
Committee  had  estimated. 

The  Committee,  at  its  June  28, 1989, 
meeting,  recommended  increasing  the 
salable  percentage  of  Scotch  spearmint 
oil  by  8  percent  from  42  to  50  percent. 
which  would  have  made  an  additional 
134,416  pounds  available  to  the  market 
If  these  additional  pour)ds  were  added 
to  the  total  supply  available  of  723.372 
pounds,  the  Committee  felt  at  that  time 
that  the  resulting  857,788  pounds  would 
have  met  immediate  needs  while 
assuring  growers  that  a  burdensome 
supply  would  not  be  put  on  the  market 
The  Committee  therefore  recommended 
that  the  1989-90  Scotch  salable 
percentage  be  incased  from  42  to  50 
percent  which  would  have  resulted  in 
an  increase  in  the  salable  quantity  from 
706,742  to  640.099  pounds.  This  figure. 
when  added  to  the  June  1. 1989,  carry-in 
of  17,663  pounds,  would  have  resulted  in 
a  total  avaUable  supply  of  857,788 
pounds. 

The  demand  for  Far  West  Scotch  oil 
continued  to  increase  due  to  a  shortage 
of  Midwest  Scotch  oil  caused  by  the 
drought  in  the  summer  of  1988.  During 
the  1988  fall  planting  seasoa  when 
growers  in  the  Far  West  began  to  realize 
that  their  Scotch  oil  reserves  wcruld  be 
used  to  fill  the  unexpected  demand, 
plans  were  made  to  increase  the  acreage 
of  Far  West  Scotch  oil.  However,  an 
extremely  wet  fall  prevented  any 
significant  planting.  In  addition,  the 
spring  of  1989  was  also  very  wet  and 
growers  were  forced  to  wait  xmtil  very 
late  in  the  spring  to  plant  Therefore, 
because  of  the  wet  conditioiu  and 
delayed  planting,  the  1989  crop  of  Far 
West  Scctch  oil  '.i  expected  to  have  a 
below  average  yield. 

Uncertainties  about  the  1988-80 
supply  of  Scotch  oil  caused  concern 
among  buyers  and  users  of  Scotch  oil 
and  resulted  in  the  high  demand  and 
market  activity  that  is  presently 
occurring.  In  order  to  meet  the  increase 
in  trade  demand  a  higher  salable 
quantity  and  allotment  percentage  for 
Scotch  oil  were  therefore  required. 
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The  June  28  recommendation  would 
not  have  made  the  reserve  Scotch  oil 
available.  This  is  because  growers  had 
reserve  pool  oil  in  excess  of  the  amount 
needed  to  All  their  annual  allotment 
Due  to  the  continuning  strong  demand 
for  Scotch  spearmint  oil,  the  Committee 
recognized  that  it  was  necessary  to 
allow  all  the  reserve  pool  oil  to  be  made 
available  for  sale.  Thus,  the  Committee, 
in  an  August  18, 1989,  teleconference 
meeting,  unanimously  voted  to  revise  its 
June  28, 1989.  recommendation  by 
increasing  the  salable  percentage  of 


Scotch  spearmint  oil  from  the 
recommended  50  to  70  percent. 
Accordingly,  all  growers  now  have 
adequate  annual  allotment  to  market  all 
the  Scotch  oil  from  current  production 
and  from  the  reserve  pool. 

When  the  70  percent  salable 
percentage  is  applied  to  the  total  Scotch 
oil  allotment  base  of  1,680,198  pounds,  it 
results  in  a  salable  quantity  of  1,193,828 
pounds.  However,  the  actual  amount  of 
oil  made  available  is  the  total  estimated 
supply  of  872.685  pounds.  This  is 
because  very  few  growers  have 


individual  supplies  of  oil  equal  to  70 
percent  of  their  base.  However,  since  all 
of  the  estimated  supply  will  likely  be 
needed  this  year  and  it  is  desirable  that 
all  growers  be  able  to  market  this  oil, 
the  Committee  recommended  that  the 
198&-O0  Scotch  oil  salable  percentage  be 
further  increased  from  its  original  June 
28. 1989.  recommendation  of  42  percent 
to  70  percent.  The  following  table 
simmiarizes  the  computations  used  in 
arriving  at  the  Committee's 
recommenda  tions. 


(1)C«ny-in.._ 

(2)  Total  Kippiy  available.. 

(3)  Desirable  carryout.. 


(4)  Total  allotment  base  for  Scotch  ol . 

(5)  Allotment  percentage 

(6)  Salable  quantity 


Recommendation 

SeplZI.  1986 

(pourtds) 


16.892 

723,634 

0 

1.682.719 

42 

706,742 


Recommerxtetlon 

June  28.  1969 

(pounds) 


17.689 

857.788 

0 

1.680.198 

50 

840.099 


Revised 

recommendation 

Aua  18.  1989 

(jxHjnds) 


17.689 

872.685 

0 

1.680.198 

70 

'654.996 


'  Althoogh  70  percent  of  ttie  total  1989-90  allotment  base  figure  of  1.680.198  pounds  results  In  a  salable  quantity  of  1,193.8?8  pounds,  the  actual  wnount  of 
Scotch  oil  made  avaHable  by  this  action  is  872.685  pounds.  This  is  because  some  growers  do  not  have  reserve  pool  o<  and  will  not  be  able  to  fill  the  detoency 
created  by  this  irx^rease. 


Thus,  the  Department  determined  that 
an  allotment  percentage  of  70  percent 
should  be  established  for  Scotch 
spearmint  oil  for  the  1989-90  marketing 
year  and  issued  the  interim  final  rule. 
This  percentage  made  available  872,685 
pounds  of  Far  West  Scotch  spearmint  oil 
to  handlers  of  Far  West  spearmint  oil. 

Native  Spearmint  Oil 

At  its  September  21. 1988.  meeting,  the 
Committee  estimated  trade  demand  for 
Native  spearmint  oil  for  the  1989-90 
marketing  year  to  be  818.266  pounds.  A 
desirable  carry-out  figure  of  0  pounds 
was  adopted  and.  when  added  to  the 
trade  demand,  resulted  in  a  total  supply 
needed  of  818,266  poimds.  The 
Committee  estimated  that  40,000  pounds 
would  be  carried-in  on  June  1, 1989.  This 
amount  was  deducted  fh)m  the  total 
supply  needed,  leaving  778,266  potmds 
as  the  salable  quantity  needed.  This 
quantity,  divided  by  the  total  of  all 
allotment  bases  of  1,859.743  pounds, 
resulted  in  41.8  percent  which  was  the 
computed  allotment  percentage.  This 
figure  was  adjusted  to  42  percent  and 
established  as  the  1989-90  Native 
allotment  percentage  which  resulted  in  a 
1989-90  salable  quantity  of  781,092 
pounds  based  on  the  estimated  total 
base  of  1.859.743  pounds. 

The  1989-90  salable  percentage  of  42 
percent  for  Native  oil,  when  applied  to 
the  revised  total  allotment  base  of 
1,857,007  pounds,  gave  a  1989-90  salable 
quantity  of  779,943  pounds.  Since  all 
growers  were  expected  to  either 


produce  their  individual  salable  quantity 
or  fill  deficiencies  with  reserve  pool  oil. 
the  total  salable  quantity  made 
available,  when  this  figure  was 
combined  with  the  actual  carry-in  on 
June  1, 1989,  was  789,139  pounds.  This 
was  the  total  supply  available  for  the 
1989-90  marketing  year.  Carry-in  on 
June  1, 1989.  was  9,196  pounds  of  Native 
oil,  which  was  lower  than  the 
Committee  had  estimated. 

The  potential  shortage  of  Scotch  oil 
put  an  extra  demand  on  the  supply  of 
Native  oil.  In  addition,  recent  events  in 
China  gave  rise  to  concern  about  the 
supply  of  Chinese  spearmint  oil  among 
buyers  and  users.  Last  year,  the  crop  of 
Chinese  oil  was  poor,  and  only  20,000 
pounds  were  imported  into  the  United 
States.  In  past  years,  as  much  as  170,000 
poimds  have  been  imported.  Uncertainty 
about  the  Midwest  production  and  the 
supply  of  oil  from  China  contributed  to  a 
heightened  demand  and  an  increase  in 
grower  prices  for  Native  oil  from  $10.50 
to  $11.00  per  pound.  A  higher  salable 
quantity  and  allotment  percentage  for 
Native  oil  was  required  in  order  to  meet 
the  increase  in  trade  demand.  The 
Committee  therefore  recommended 
increasing  the  salable  percentage  by  6 
percent  from  42  to  48  percent  ^us 
making  an  additional  11,420  pounds 
available  to  the  market  which  increased 
the  salable  quantity  from  781,092  to 
891,363  pounds.  The  Committee  decided 
that  this  figure  met  immediate  needs 
while  assuring  growers  that  a 
burdensome  supply  would  not  be  put  on 


the  market  This  figure  added  to  the  June 
1, 1989,  carry-in  of  9.196  pounds  resulted 
in  a  total  available  supply  of  900,559 
pounds.  The  following  table  sununarizes 
the  computations  used  in  arriving  at  the 
Committee's  recommendations. 


(1)  Carrynn 

(2)  Total  supply 
availat>le 

(3)  Desirable  carryout 

(4)  Total  Allotment 
base  for  Native  oil . 

(5)  Allotment 
percentage 

(6)  Salable  quantity ... 


Original 

recommerv 

datKxi  Sept 

21,  1968 

(pounds) 


40.000 

621.092 
0 

1.859.743 

42 
781.092 


Revised 

recomnterv 

dation  June 

28.  1989 

(pounds) 


9.196 

900.559 
0 

1.857.007 

48 
891.363 


Thus,  the  Department  determined  that 
an  allotment  percentage  of  48  percent 
should  be  established  for  Native 
spearmint  oil  for  the  1989-90  marketing 
year.  This  percentage  made  available 
900.559  pounds  of  Far  West  Native 
spearmint  oil  to  handlers  of  Far  West 
spearmint  oil. 

An  interim  final  rule  establishing 
those  allotment  percentages  and  salable 
quantities  for  Scotch  and  Native 
spearmint  oils  was  issued  on  September 
11. 1989.  and  published  in  the  Federal 
Renter  on  September  14. 1989  (54  FR 
37932).  Comments  were  solicited  from 
interested  persons  through  October  16. 
1989.  No  comments  were  received.  Thus, 
the  allotment  percentages  and  salable 
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quantitites  as  established  by  that 
interim  final  rule  are  adopted  without 
change. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  final  rule  pubUshed  in 
the  March  8, 1989.  issue  of  the  Federal 
Register  (54  FR  9766).  in  connection  with 
the  initial  establishment  of  the  salable 
quantities  and  allotment  percentages  for 
Scotch  and  Native  spearmint  oils,  the 
Committee's  recommendations  and 
other  available  information,  it  is  found 
that  to  revise  $  985.209  |54  FR  9766]  sn 
as  to  change  the  salable  quantities  and 
allotment  percentages  for  Scotch  and 
Native  spearmint  oils,  as  set  forth 
below,  will  tend  to  effectuate  the 
declared  poHcy  of  the  Act 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register.  This 
action  adopts  as  a  final  rule,  without 
change,  the  provisions  of  the  interim 
final  rule.  No  comments  were  received 
concerning  the  interim  final  rule  and  no 
practical  purpose  would  be  served  by 
postponing  the  effective  date  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  985 

Far  West  Marketing  agreements  and 
orders.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

Note. — This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDUNG  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  S  985.209,  which  was 
published  at  54  FR  37935  on  September 
14, 1989,  is  adopted  as  a  final  rule 
without  change. 

Dated:  November  24, 1989. 

WiUiam ).  Doyle. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  69-27983  Filed  11-29-89:  8:45  am) 

WLUNO  CODE  M1(Mn-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlstratton 
14  CFR  Part  39 

[Docket  No.  8»-NM-121-AI>:  AmdL  39- 
6404] 

AirworthlneM  Directives;  Alrbue 
Industrie  Model  A300  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Industrie  Model 
A3(K)  series  airplanes,  which  requires 
repetitive  inspections  for  cracks  of  an 
emergency  exit  torsion  box  beam,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  full-scale  fatigue  testing  by 
the  manufacturer,  which  revealed  cracks 
in  certain  areas  of  the  torsion  box  beam. 
This  condition,  if  not  corrected,  could 
lead  to  reduced  structural  capability  of 
the  fuselage. 

EFFECTIVE  DATE:  January  3. 1990. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie.  Airbus  Support 
Division.  Avenue  Didier  Daurat  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Standardization  Branch,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Greg  Holt,  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1918. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
Airbus  Industie  Model  A300  series 
airplanes,  which  requires  repetitive 
inspections  for  cracks  of  an  emergency 
exit  torsion  box  beam,  and  repair,  if 
necessary,  was  published  in  the  Federal 
Register  on  July  26. 1989  (54  FR  31045). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  suggested  that  there 
was  insufficient  cause  to  proceed  with 
the  adoption  of  the  rule  since  the  imsafe 
condition  identified  in  the  preamble  to 
the  Notice,  "potential  decompression  of 


the  fuselage."  was  not  mentioned  in  the 
applicable  service  bulletia  Further,  this 
commenter  suggested  that  the  intent  of 
the  procedures  outlined  in  the  service 
bulletin  is  merely  to  "avoid  potentially 
extensive  repairs  in  the  future."  and  that 
adoption  of  an  AD  based  on  such 
"economic  reasons"  is  not  Justified.  The 
FAA  does  not  concur  with  the 
commenter's  suggestion  that  the 
proposed  rule  is  not  justified  Fatigue 
testing  has  revealed  potential 
development  of  fatigue  cracking  in  the 
emergency  exit  torsion  box  beam:  such 
cracking  presents  an  imsafe  condition  in 
the  aircraft  since  it  could  eventually 
lead  to  reduced  structtiral  capabihty  of 
the  airplane  fuselage.  The  FAA  has 
determined  that  this  unsafe  condition 
could  exist  or  eventually  develop  on 
Model  A300  series  airplanes,  and  that 
repetitive  inspections  of  the  affected 
area  (and  necessary  repair  of  cracking) 
must  be  mandated  to  ensure  that  safety 
is  not  degraded.  The  appropriate  vehicle 
for  mandating  such  actions  to  correct  an 
unsafe  condition  is  the  airworthiness 
directive. 

The  FAA  has  reconsidered  its 
description  of  the  unsafe  condition,  and 
has  determined  that  it  is  appropriate  to 

delete  the  reference  to 

subsequent  decompression  of  the 
airplane"  from  that  description  in  this 
final  rule.  This  change,  however,  does 
not  affect  the  intent  of  this  rule  since  the 
imsafe  condition  of  "reduced  structiu^l 
capability  of  the  fuselage"  was  also 
identified  in  the  Notice  and  is  addressed 
by  this  action. 

One  commenter  questioned  the  need 
for  the  rule  since  the  referenced  service 
bulletin  will  become  a  pari  of  the 
Significant  Structural  Inspection 
Program  (SSIP).  The  FAA  acknowledges 
that  the  service  bulletin  may  be  part  of 
the  SSIP;  however,  the  SSIP  document  is 
under  preparation  and  its  date  of 
issuance  is  not  known.  Once  the  SSIP  is 
finalized  and  issued,  the  FAA  may 
consider  further,  separate  rulemaking  to 
address  it.  Since  some  operators  may 
currently  have  airplanes  which  are 
approaching  the  specified  number  of 
cycles  at  which  the  actions  described  in 
the  service  bulletin  are  necessary,  the 
FAA  has  determined  that  it  is 
appropriate  to  proceed  with  this 
rulemaking  to  require  those  actions. 

Paragraph  C.  of  the  final  rule  has  been 
revised  to  reflect  that  the 
Standardization  Branch  is  the 
appropriate  FAA  office  responsible  for 
approval  of  required  repairs  of  cracks 
exceeding  15  mm. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
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safety  and  the  public  interest  require  the 
adoption  of  the  rule,  with  the  changes 
noted  above.  These  changes  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
rule. 

It  is  estimated  that  66  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
will  take  approximately  7  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  Is  estimated  to  be 
$18,480. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (J)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Airta-aft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [AmMMtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Airbus  Industrie:  Applies  to  Model  A300 
series  airplanes,  as  listed  in  Airbus 
Industrie  Service  Bulletin  A300-53-254. 
dated  February  15, 1989.  certificated  in 
any  category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  reduced  structural  capability  of 
the  fuselage,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  the  number 
of  landings  indicated  below  or  within  750 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  and  thereafter  at 
intervals  indicated  below,  perform  an  eddy 
current  inspection  of  the  emergency  exit 
torsion  box  between  Frame  57A  and  Frame 
58,  and  between  the  left-hand  and  right-hand 
Stringers  14  and  15,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A30O-50- 
254,  dated  February  15. 1989. 

1.  For  airplanes  identified  as  Configuration 

1  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  35.900  landings,  and  repeated  thereafter  at 
intervals  not  to  exceed  26,300  landings. 

2.  For  airplanes  identified  as  Configuration 

2  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  26.200  landings,  and  repeated  thereafter  at 
intervals  not  to  exceed  21,500  landings. 

3.  For  airplanes  identified  as  Configuration 

3  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  35,300  landings,  and  repeated  thereafter  at 
intervals  not  to  exceed  23.100  landings. 

4.  For  airplanes  identified  as  Configuration 

4  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  25,700  landings,  and  repeated  thereafter  at 
intervals  not  to  exceed  1&800  landings. 

5.  For  airplanes  identified  as  Configuration 

5  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  34,500  landings,  and  repeated  thereafter  at 
intervals  not  to  exceed  18.100  landings. 

6.  For  airplanes  identified  as  Configuration 

6  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  25,100  landings,  and  repeated  thereafter  at 
intervals  not  to  exceed  14,700  landings. 

B.  If  cracks  found  are  less  than  or  equal  to 
15.0  mm  (0.59  inch),  repair  prior  to  further 
flight,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A30O-53-254,  dated  February 
15, 1989.  After  repair,  the  inspections 
described  in  paragraph  A.,  above,  are  no 
longer  required. 

C.  If  cracks  found  are  greater  than  15.0  mm 
(0.59  inch),  repair  prior  to  further  flight,  in  a 
manner  approved  by  the  Manager, 
Standardixation  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region.  After  repair,  the 
inspections  described  in  paragraph  A.,  above, 
are  no  longer  required. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 


E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  docimients  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Divison.  Avenue  Didier  Daurat, 
31700  Blagnac.  France.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
the  Standardization  Branch.  ANM-113, 
9010  East  Marginal  Way  South,  Seattle. 
Washington, 

This  amendment  becomes  effective  January 
3,1990. 

Issued  in  Seattle,  Washington,  on 
November  17, 1989. 
Steven  B.  Wallace, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  89-28005  Filed  11-29-89;  8:45  am] 

BILUNO  CODE  4t10-13-M 


14  CFR  Part  39 

(Docket  Mo.  89-ASW-39-,  Anidt  3»-6380) 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  Model  222 
and  222B  Helicopters 

agency:  Federal  Aviation 
AdministraHon  (FAA),  DOT. 

action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  the  modification  of  the  tail  rotor 
boost  cylinder  support  bracket  on  the 
Bell  Helicopter  Textron,  Inc.  (BHTI) 
Model  222  and  222B  helicopters.  The  AD 
is  prompted  by  a  report  of  a  fatigue 
failure  of  the  support  bracket  bulkhead. 
Failure  of  the  tail  rotor  boost  cylinder 
support  bracket  bulkhead  in  flight  cotdd 
result  in  loss  of  flight  control  and 
possible  loss  of  the  helicopter. 

dates:  Effective  Date:  December  20, 
1989. 

Compliance:  Required  within  the  next 
50  hours'  time  in  service  after  the 
effective  date  of  this  AD.  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
bulletin  may  be  obtained  from  Bell 
Helicopter  Textron.  Inc..  P.O.  Box  482. 
Fort  Worth.  Texas  76101,  or  may  be 
examined  in  the  Regional  Rules  Docket, 
Office  of  the  Assistant  Chief  Counsel, 
FAA.  4400  Blue  Mound  Road,  room  158, 
Building  3B,  Fort  Worth.  Texas. 
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PON  niHTHER  INFORMATION  CONTACT: 

Mr.  Gary  Roach,  Rotorcraft  Certification 
Office.  Federal  Aviation  Administration, 
Fort  Worth.  Texas  76193-0170, 
telephone  (817)  624-5179. 
SUPPUMENTARY  INFORMATION:  There 
has  been  a  report  of  a  fatigue  failure  of 
the  tail  rotor  boost  cylinder  support 
bracket  bulkhead.  The  failure  occurred 
while  the  helicopter  was  on  the  ground 
with  engines  operating.  The  failure 
caused  the  tail  rotor  blades  to  go  to  an 
uncommanded  full  pitch  position.  After 
the  failure  there  was  no  control  of  the 
tail  rotor  blade  pitch  through  the 
antitorque  pedals.  Failure  of  the  tail 
rotor  boost  cylinder  support  bracket 
bulkhead  in  flight  could  result  in  loss  of 
flight  control  and  possible  loss  of  the 
helicopter.  Since  this  condition  is  Ukely 
to  exist  or  develop  on  other  helicopters 
of  the  same  type  design,  an  AD  is  being 
issued  which  requires  inspection  and 
modification  of  the  tail  rotor  boost 
cylinder  support  bracket  and  support 
bulkhead  on  BHTI  Model  222  and  222B 
helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
beeu  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Regional  Rules  Docket 


(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  tiie  Regional  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13]  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Bell  Helicopter  Textron.  Inc.:  Applies  to 

Model  222  helicopters,  serial  numbers  (S/ 
N)  47006  through  47079  and  47081  through 
47084,  and  Model  222B  helicopter,  S/N 
47132.  This  AD  applies  to  these 
helicopters,  certificated  in  any  category, 
with  tail  rotor  t>oo8t  cylinder  support 
bracket,  part  number  (P/N)  222-031-471- 
001,  installed.  (Docket  No.  89-ASW-39) 
Compliance  is  required  within  50  hours' 

time  in  service  after  the  effective  date  of  this 

AD,  unless  already  accomplished. 
To  prevent  failure  of  the  tail  rotor  boost 

cylinder  support  bracket  bulkhead,  which 

could  result  in  loss  of  the  helicopter, 

accomplish  the  following: 

(a)  Modify  the  Station  340  bulkhead  in 
accordance  with  appendix  I  of  this  AD. 

(b)  Compliance  with  BHTI  Technical 
Bulletin  No.  222-83-55,  dated  April  25. 1983, 
or  Part  n  of  Alert  Service  Bulletin  No.  222-89- 
55,  dated  August  24, 1989,  constitutes 
compliance  with  this  AD. 

(c)  An  alternative  method  of  compliance 
which  provides  an  equivalent  level  of  safety, 
may  l>e  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Southwest  Region, 
Federal  Aviation  Administration,  Fort  Worth. 
Texas  76193-0170. 

This  amendment  becomes  effective 
December  20. 1989. 

Issued  in  Fort  Worth,  Texas,  on  November 
22, 1989. 

John  F.  Williams, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certfication  Service. 

APPENDIX  I 

(Bell  Helicopter  Textron  Alert  Service 
Bulletin  No.  222-89-55,  dated  8-24-89, 


contains  the  same  technical  requirements  as 
this  appendix) 

Accomplishment  Instructions 
Modification 

1.  Gain  access  to  area  by  removing  panel. 

P/N  222-031-464-133.  Retain  attaching 
hardware.  Cracks  found  in  the  222-031-41S 
bulkhead  during  inspection,  up  to  3.00  inches 
long  and  at  least  2.0  inches  from  edge  of 
material,  may  be  repaired  by  stop  driUing 
with  No.  40  drill  and  deburring  at  both  ends. 

2.  Disconnect  achiator,  P/N  22-382-002- 
003,  remove  support  P/N  222-001-730-005. 
and  tube  assembly,  P/N  222-001-016-101,  in 
accordance  with  Model  222  Maintenance 
Manual,  Chapter  27-00-00,  Section  27-30-00. 
Retain  attaching  hardware. 

3.  Refer  to  Figures  1  and  5.  Remove  support 
P/N  222-031-471-29  and  all  attaching  parts  as 
a  unit.  Remove  five  (5)  nutplates  from  the 
lower  flange  of  the  bulkhead. 

4.  Refer  to  Figure  2.  Temporarily  locate  and 
attach  brace,  P/N  222-031-471-115,  to  the 
forward  face  of  the  bulkhead. 

5.  Refer  to  Figiu^s  3  and  4.  Assembly 
together  support  P/N  222-031-471-.  two  (2) 
radius  blocks,  P/N  20-042-8-20,  and  support 
P/N  222-031-471-113.  Clean  the  faying 
surfaces  of  radius  blocks,  and  supports  with 
MEK.  Bond  supports  and  radius  blocks  with 
Adhesive,  P/N  299-947-100-TY2CL2.  Rivet 
supports,  P/N  222-031-471-111  and    -113 
together  using  sixteen  (16)  rivets.  P/N 
MS20470AD4-6  while  adhesive  is  wet  Allow 
adhesive  to  cure  at  180  degrees  for  four  (4) 
hours. 

6.  Refer  to  Figiu^s  3  and  4.  Temporarily 
attach  the  assembly  (from  Step  5)  on  brace, 
P/N  222-031-471-115  (See  Step  4).  Pick  up  all 
rivet  holes  in  the  bulkhead  and  add  all  holes 
in  the  bulkhead  from  the  brace  and  assembly. 
Pick  up  the  four  (4)  0.263/0.256  inch  diameter 
holes  from  the  bulkhead  info  the  brace  and 
assembly.  Remove  parts  and  deburr  all  holes. 
Clean  faying  surfaces  of  filler,  P/N  222-031- 
471-119  and  -121,  brace  and  bulkhead  flange 
with  MEK. 

7.  Refer  to  Figures  3,  4  and  5.  Locate  and 
bond  fillers,  P/N  222-031-471-119  and  -121 
with  Adhesive,  P/N  299-947-100-CL2TY2. 
Install  brace,  and  assembled  parts  with 
rivets,  as  shown.  Install  five  (5)  nutplates.  P/ 
N  MS21059L3.  with  riveta,  P/N  MS20426AD3- 
6.  Install  clips,  P/N  222-031-471-117  and  - 
118.  Pick  up  existing  holes  in  bulkhead  flange. 
Pick  up  holes  in  support  from  clips.  Remove 
clips  and  deburr  holes.  Install  clips  with 
rivets  as  shown. 

8.  Clean  work  area  of  all  debris.  Reinstall 
support,  P/N  222-001-730-005,  with  retained 
hardware,  reconnect  actuator.  P/N  222-382- 
002-003  and  tube  assembly,  P/N  222-001- 
016-101,  in  accordance  with  instructions  in 
222  Maintenance  Manual,  Chapter  27-30-00. 

9.  Check  rigging  of  directional  control 
system  in  accordance  with  instructions  in 
Model  222  Maintenance  Manual,  Chapter  27- 
30-00. 

10.  Reinstall  panel,  P/N  222-031-464-133. 
with  retained  hardware. 
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—  REMOVE 


+      SUPPORT 

P/N222-03I-47I-3I 


REMOVE 
RADIUS  BLOCK 
P/N  2(M>42-t-20 
2  PLC 


REMOVE 
SUPPORT 
P/N222-03t.47l-2t 
AND  ALL  ATTACHING 
PARTS  AS  A  UNIT 


VIEW  LOOK  AFT  AT 
BULKHEAD  P/N  222-03141$ 
STA'  340.0 


SUPPORT  P/N  222-03M7I-29   REMOVAL. 
FIGURE  I 
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BULKHEAD 
P/N  222-03 1 -4 IS 


BRACE 

P/N  222.031.471. IIS 
PICK  UP  ALL  EXISTING 
RIVET  LOCATIONS 


VIEW  LOOKING  AFT 


INSTALLATION  OF  BRACE  P/N  222-03I-47I-I  IS. 
FIGURE  2 
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SUffORT 

P/N  2  22-03 1 -47  Ml  I 


$UM»ORT 
P/N22243I-47III3 


ADO 

bRACE 

r/N222  03l47lltS 

RIVETS 

P/NMS?04raAO4-a 

42  REOO 


ADO 

RADIUS  BLOCK 

P/N  20  042-1-20 

2  REOD. 

SCE  NOTE  I  FIGURE  4 


0.263/0  2S6  INCH  DIA  4 
HOLES  TO  MATCH  EXISTING 
HOLES 


r-  BULKHEAD 
r  r/N222  031-4l« 


ADO 

fILLER 

f(H  222-031-471-121 

BONO  WITH  ADHESIVE  r/N 

29»-f4M00-TY2  CL2 


ADD 

FILLER 

P/N  222  03 1 -47 1 -ns 

BOND  WITH  ADHESIVE  P/N 

299-947-I0C-TY2  CL2 


VIEW  LOOKING  AFT  AT  STA  340.0  BULKHEAD. 


SUWORT  ASSEMBLY  INSTALLATION 
FIGURE  3 
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ADD 

RIVETS 

P/NMS20eiS-SMP-IS 

•  REQD. 


BAGGAGE  FLOOR 

PANEL 

P/N  222-031-437 


ADO 

SUPPORT 

P/N  222-031-471-119 


RIVETS 
MS20470AD44 
U  REOD. 
SEE  NOTE  I. 


ADD 

SUPPORT 

P/N  222-03 1 -471  III 

SEE  NOTE  I 


ADD 
CLIP 
P/N  222-031-471-1  l7Ana 


SUPPORT 

P/N  222-001-730-005 


BRACE 

P/N  222 -03 1-47 1 -lis 

RIVET 

P/NMS20470ADS-« 
4 REOD- 


P/N  MS20470AD64 
2  REQD 


SEE  FIGURE  S 


BULKHEAD 
P/N  222-031-416 


STA 
340.00 


<; 


f 


FWD 


Note: 

1.  Bond  using  adhesive  P/N  299-947- 
1 0CTY2  CL2.  Support -1 1 1 .  Support  • 
•113  and  two  (2)  radius  block  P/N 
20-042-8-20. 


VIEW  LOOKING  INBOARD  LEFT  SIDE 

BB 

SUPPORT  ASSEMBLY  INSTALLATION. 
FIGURE  4 


IMI 


49274  Faderal  Register  /  Vol.  54.  No.  229  /  Thursday.  November  30. 1389  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  229  /  Thursday.  November  30.  1989  /  Rules  and  Regulations     4B275 


AOO 
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SfiEOO 

RIVCT)» 

Pfli  M>S2042«AO34 


FILLER 

r/N  222431-471-121 


CLIP 

P/N  222-031  471  Ml 

AOO 

HIVETS 

P/U  MS204:6AO4  6 

4  REQU  2  EACH  CLIP 


SOffORT 
»/N222-e3l-47l-in 


CLIP 
P/N222-03l-47Mt7 


AOO 

RIVET 

P/N  MS2042eAO4  S 

4  REQO  ^ 


FILLER 

P/N  222-031-471-119 


VIEW    A-A 


VIEW  LOOKING  DOWN  ON 
MULKHEAO  FLANGE. 


HOTPLATE  INSTALLATION  ON  LOWER  FLANGE   OF  BOLKMEAO. 

FIGUHE  3 
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14  CFR  Part  39 

[Docket  Na  89-NM-154-AD;  Amdt  39- 
6405] 

Airworthlneu  Directives;  Foklcer 
Model  F-27  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Fokker  Model  F-27  series 
airplanes,  which  requires  a  one-time 
inspection  of  both  the  right  and  left 
upper  nacelle  brace  struts,  and 
replacement  of  struts  if  the  struts  are 
found  with  self-tapping  screws.  This 
amendment  expands  the  applicabiUty  of 
the  existing  AD  to  include  additional 
affected  airplanes.  This  amendment  is 
prompted  by  discovery  of  brace  struts 
with  self-tapping  screws  on  an  airplane 
which  was  not  included  in  the  existing 
AD.  This  condition,  if  not  corrected, 
could  result  in  engine  separation  and 
subsequent  structural  damage  to  the 
airplane  aft  of  the  engine. 
EFFECTIVE  DATE:  Jenuary  3. 1990. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc..  1199  N. 
Fairfax  Street,  Alexandria,  Virginia 
23314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Standardization  Branch,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1978. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD  B9- 
04-06,  Amendment  39-6143  (54  FR  6642; 
February  14, 1989),  appUcable  to  Fokker 
Model  F-27  series  airplanes,  to  expand 
the  applicability  of  the  existing  AD  to 
include  additional  affected  airplanes, 
was  published  in  the  Federal  Register  on 
September  1, 1989  (54  FR  36322). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  1  airplane  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$160. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy'of  it  may  be 
obtained  from  the  Rules  Docket 

list  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39~{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

939.13    [AmendMl] 

2.  Section  39.13  is  amended  by 
amending  Amendment  3&-6143  (54  FR 
6642:  dated  February  14. 1989),  AD  89- 
04-06  as  follows: 

Fokker  Applies  to  Model  F-27  series 

airplanes.  Serial  Numbers  10102  through 
10307. 10308  through  1034a  and  10342 
through  10360,  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 


BEST  COPY  AVAILABLE 


To  prevent  engine  separation  and 
subsequent  structural  damage  to  the  airplane 
aft  of  the  engine,  accomplish  the  following: 

A.  For  airplanes  Usted  in  Fokker  Service 
Bulletin  F27/54-44.  dated  July  7, 198a  Within 
60  days  after  March  28, 198S  (the  effective 
date  of  AD  89-04^06,  Amendment  39-6143). 
inspect  both  the  right  and  left  upper  nacelle 
brace  struts,  in  accordance  with  Fokker 
Service  Bulletin  F27/M-44.  dated  July  7. 1988. 
If  any  brace  strut  is  found  with  a  self-tapping 
screw,  prior  to  the  accumulation  of  30,000 
landings  on  the  strut,  or  within  the  next  500 
landings  from  May  27, 1988,  whichever  occurs 
later,  replace  the  brace  strut  in  accordance 
with  the  referenced  service  bulletin. 

E  For  airplanes  Serial  Numbers  10308 
through  10340  and  10342  through  10380: 
Within  60  days  after  the  effective  date  of  this 
amendment  inspect  both  the  right  and  left 
upper  nacelle  brace  struts,  in  accordance 
with  Fokker  Service  Bulletin  F27/54-M. 
Revision  1,  dated  May  19, 1989.  If  any  brace 
strut  is  found  with  a  self-tapping  screw,  prior 
to  the  accumulation  of  30,000  landings  on  the 
strut  or  within  the  next  500  landings  after  the 
elective  date  of  this  amendment  whichever 
occiuY  later,  replace  the  brace  strut  in 
accordance  with  the  referenced  service 
bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compUance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  ejected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  dociunents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  USA.  Inc.. 
1199  N.  Fairfax  Street  Alexandria. 
Virginia  22314.  These  docimients  may  be 
examined  at  the  FAA,  Northwest 
Moimtain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Standardization  Branch.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

The  amendment  amends  /amendment 
3&-6143.  AD  89-04-06. 

This  amendment  becomes  effective 
January  3, 1990. 

Issued  in  Seattle,  Washington,  on 
November  17. 1989. 
Steven  B.  Wallace. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  89-28007  FUed  11-29-89:  8:45  am) 
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14CFRPart39 

[Docket  No.  8»4M-140-AO;  Aadt  39- 
6406] 

Airworthiness  Directives;  FoUier 
IModei  F-28  Series  Airplanes 

aocmcy:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnOH:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
series  airplanes,  which  requires  a  one- 
time inspection  to  detect  cracks  in  the 
wing  rear  spar  web  plate*,  between 
Wing  Stations  4790  and  5280,  and  repair, 
if  necessary.  This  amendment  is 
prompted  by  results  of  manufacturer's 
fatigue  testing,  which  revealed  cracks 
developing  in  the  rear  spar  web  plate 
inboard  of  Whig  Station  5280. 
Undetected  fatigue  cracks  could  lead  to 
reduced  structural  capability  of  the 
wing. 

EFFECnvt  date:  January  3. 1900. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc.,  1199  N. 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Standardization  Branch.  0010  East 
Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Mark  Quam,  Standardization 

Branch,  ANM-113;  telephone  (206)  431- 

1378.  Mailing  address:  FAA.  Northwest 

Mountain  Region.  17900  Pacific  t£ghway 

South.  C-68966,  Seattle,  Washington 

98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-28  aeries 
airplanes,  which  requires  a  one-time 
inspection  for  cracks  of  the  wing  rear 
spar  web  plates,  between  Wing  Stations 
4790  and  5280,  and  repair,  if  necessary, 
was  published  in  the  Federal  Register  on 
August  22, 1989  (54  FR  34783). 

interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  requested  that  the 
FAA  delay  issuing  the  rule  until  the 
applicable  Fokker  service  bulletin  is 
revised  to  provide  repair  instructions. 
The  FAA  acknowledges  that  the 
commenter  is  correct  in  that  the  service 


bulletin  does  not  provide  sufficient 
instructions  as  to  a  method  of  repair  of 
cracks.  Part  2  of  the  service  bulletin 
instructs  operators  to  contact  the 
manufactiirer  for  repair  guidance. 
Currently,  there  is  no  data  from  the 
manufacturer  to  include  regarding  the 
repair,  since  the  repair  depends  upon 
the  nature  of  the  cracking  found.  While 
an  operator  might  normally  contact  the 
manufacturer  for  repair  information,  the 
FAA  realizes  that  such  information  may 
not  be  the  only  means  of  repair. 
Therefore,  the  final  rule  has  been 
revised  to  require  cracks  to  be  repaired 
prior  to  further  flight  "in  accordance 
with  a  method  approved  by  the  [FAA]." 
Under  this  provision,  the  FAA  will 
review  repair  data  submitted  by  any 
party  and,  if  found  to  be  acceptable,  will 
approve  it 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
discussed  above.  This  change  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

It  is  estimated  that  48  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  manhours 
per  airplane  to  accompUsh  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  tfie  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$7,680. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
wiUi  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  99 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 

delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-{AMENCED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  loe(g)  (Revised  Pub.  L  97-440. 
January  12. 1983);  and  14  CFR  11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Fokker  Applies  to  Model  F-2a  seriea 

airplanes,  Serial  Numbers  11003  through 
11241,  and  11991  and  11992,  certiflcated 
in  any  category.  Compliance  Is  required 
as  indicated,  unless  previously 
accomplished. 
To  prevent  reduced  structural  capability  of 
the  wing  due  to  fatigue  cracks,  accomplish 
the  following: 

A  Perform  external  high-frequency  eddy 
current  inspection  of  the  rear  spar  web  plate 
between  Wing  Stations  4790  and  5280,  in 
accordance  with  Part  1  of  Fokker  Service 
Bulletin  F28/57-M,  dated  April  7. 1989,  and 
the  following  schedule: 

1.  For  airplanes  that  have  accumulated 
fewer  than  45,000  landings,  inspect  within  the 
next  2.000  landings  after  the  effective  date  of 
this  AD  or  prior  to  the  accumulation  of  35,000 
landings,  whichever  occurs  later. 

2.  For  airplanes  that  have  accumulated 
45,000  landings  or  more  but  less  than  55,000 
landings,  inspect  within  the  next  1,000 
landings  after  the  effective  date  of  this  AD. 

S.  For  airplanes  that  have  accumulated 
55.000  landings  or  more,  inspect  within  500 
landings  after  the  efTective  date  of  this  AD. 

B.  If  cracks  are  found,  repair  prior  to 
further  flight,  In  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch.  ANM-113.  FAA.  Northwest  Mountain 
Region. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  USA,  Inc., 
1199  North  Fairfax  Street  Suite  500, 
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Alexandria.  Virginia  22314.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Standardization 
Branch.  9010  East  Marginal  Way  South. 
Seattle,  Washington. 

This  amendment  becomes  effective  January 
3.1900. 

Issued  in  Seattle,  Washington,  on 
November  17. 1989. 

Steven  a  Wallace, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-28006  Filed  11-29-89;  8:45  am] 
BIUMG  COOE  4S10-13-M 


14  CFR  Part  39 

(Docket  No.  89-CE-31-AD;  Amdt  39-6397] 

Airworthiness  Directives;  Piper  Models 
PA-60-600,  PA-60-601,  PA-60-601P, 
PA-60-602P,  and  PA-60-700P 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Piper  Models  PA-60-600, 
PA-60-601,  PA-eO-60lP,  PA-60-602P. 
and  PA-60-700P  airplanes,  which 
requires  repetitive  inspections  of  the 
exhaust  tailpipe  assembly  and  the 
installation  of  a  Piper  Engine  Fire 
Detection  Kit.  This  interim  action  is 
prompted  by  continued  reports  of  failed 
exhaust  system  components  and  at  least 
two  in-flight  fires.  The  actions  specified 
in  this  AD  will  help  ensure  the 
continued  Integrity  of  the  exhaust 
tailpipe  assembly  and  provide  the  pilot 
with  an  early  warning  system  should  a 
malfunction  occur. 

dates:  Effective  Date:  December  29. 
1989. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Piper  Service  Bulletin  No.  - 
920,  dated  August  7, 1989,  applicable  to 
this  AD,  may  be  obtained  from  the  Piper 
Aircraft  Corporation,  2926  Piper  Drive, 
Vero  Beach,  Florida  32960;  Telephone 
(407)  567-4366.  This  information  may 
also  be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

PQIR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  R.  Coodall,  Aerospace 
Engineer.  Systems  Branch,  Atlanta 
Aircraft  Certification  Office,  FAA,  1669 
Phoenix  Parkway,  Suite  210C,  Atlanta, 


Georgia  30349;  Telephone  (404)  991- 

3020. 

SUPPt-EMENTARY  INFORMATION:  As  a 

result  of  at  least  six  reported 
ocaurences  of  cracked,  failed  or  leaking 
exhaust  system  components  on  the  Piper 
PA-60  series  airplanes,  which  have 
caused  substantial  damage  and  at  least 
one  accident  Piper  issued  Mandatory 
Ser\'ice  Bulletin  (SB)  No.  818,  entitled 
"Engine  Exhaust  System  Inspection," 
dated  February  25, 1988.  This  bulletin 
required  a  one-time  removal  and 
inspection  of  the  complete  exhaust 
system  for  each  engine,  and  the 
replacement  of  failed  parts. 
Reinstallation  of  the  exhaust  system 
required  special  attention  to  the 
alignment  installation  sequences  and 
use  of  a  high  temperature  lubricant. 

The  FAA  issued  a  Notice  of  Proposed 
Rule  Making  (NPRM),  published  in  the 
Federal  Register  on  December  31, 1986 
(51  FR  47251),  which  resulted  in  the 
issuance  of  AD  87-07-09,  with  an 
effective  date  of  May  15, 1987, 
mandating  the  one-time  inspection 
specified  in  SB  No.  818. 

At  the  FAA's  request  Piper  Aircraft 
Corporation  reviewed  the  design  of  the 
PA-60  series  exhaust  systems  in  1985.  It 
concluded  that  a  design  change  was 
unnecessary  if  the  exhaust  system  was 
properly  inspected  and  maintained  in 
accordance  with  Piper's  maintenance 
manual  and  applicable  service 
publications. 

However,  reports  continue  to  surface 
of  broken  V-clamps,  clamp  bolts,  and 
cracked  or  damaged  exhaust  tailpipes 
and  hardware.  A  Model  PA-60-601P 
airplane  crashed  west  of  Atlanta, 
Georgia  on  June  21, 1989,  resulting  in 
three  fatalities.  A  review  of  the  air 
traffic  control  tower  tapes  revealed  that 
the  pilot  reported  smoke  and  then  loss 
of  power  in  the  right  engine  shortly  after 
takeoff.  The  pilot  attempted  to  land  at 
the  nearest  airport  but  die  right  wing 
and  engine  separated  from  the  fuselage 
and  the  airplane  crashed  approximately 
five  miles  west  of  the  airport.  A  review 
of  the  wreckage  revealed  over-heated 
wing  structure  near  the  right  engine. 
One  of  the  exhaust  system  tailpipes 
from  the  right  engine  was  missing  from 
the  engine  but  was  discovered  in  a 
cracked  condition  along  the  final  flight 
path  of  the  airplane.  An  in-fiight  fire 
occurred  June  23, 1989,  on  a  Model  PA- 
6O-700P  airplane  in  Indiana.  The 
airplane  was  able  to  land  but  sustained 
extensive  heat  damage  to  the  left  wing 
structure.  Investigation  revealed  that  the 
V-band  clamp,  which  attaches  the 
tailpipe  to  the  turbocharger,  was 
missing. 

In  light  of  the  two  recent  incidents 
mentioned  above.  Piper  Aircraft 


Corporation  has  agreed  to  initiate 
another  design  review  of  the  PA-60 
series  exhaust  system  in  an  attempt  to 
resolve  the  problem  of  damaged  wing 
structure  resulting  from  exhaust  system 
failures.  Recent  testing  conducted  at 
Piper  using  a  heat  source  which 
simulated  the  exhaust  system,  showed 
that  although  the  firewall  is  not 
perforated,  the  heat  radiated  through  the 
firewall  is  intense  enough  to  cause  the 
fluid  carrying  lines  behind  the  firewall 
to  rapidly  deteriorate  and  leak.  This 
deterioration  results  in  the  release  of 
flammable  fluids  which  ignite  within 
minutes  of  exposure.  It  is  this 
combustion  that  is  attributed  to  cause 
the  damage  to  the  wing  structure  and  to 
the  engine  and  propeller  control  rods. 
Additional  tests  are  being  conducted  to 
develop  a  final  solution  for  this  problem. 

As  an  interim  action,  the 
manufacturer  has  recommended  an 
increase  in  frequency  of  exhaust  tailpipe 
inspections  until  a  Piper  designed  fire 
detection  system  is  installed  on  the 
firewall  of  each  airplane  engine.  This 
detection  system  provides  a  rapid  aural 
and  visual  warning  to  the  pilot  of  an     ~ 
exhaust  system  malfunction  so  that  the 
engine  can  be  shut  down  before  the  heat 
radiated  through  the  firewall  can 
become  a  problem.  This  action  is  set 
forth  in  Piper  SB  No.  920,  dated  August 
7. 1989,  entitled  "Engine  Tailpipe 
Inspection  and  Addition  of  Fire 
Detection  System."  TTie  FAA  concurs 
with  this  interim  action  until  the  design 
review  is  completed,  at  which  time 
additional  corrective  action  may  be 
required.  The  FAA  has  also  determined 
that  the  repetitive  inspections  and 
installation  of  the  Fire  Detection  System 
should  be  mandated  by  AD  action,  since 
undetected  failure  to  the  exhaust 
tailpipe  could  delay  the  pilot's  corrective 
action  resulting  in  additional  in  fight 
fires  and/or  catastrophic  loss  of  wing 
structure. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  an 
AD  is  being  issued  apphcable  to  Piper 
(Aerostar)  Models  PA-flO-600,  PA-60- 
601,  PA-60-601P,  PA-60-602P,  and  PA- 
60-700?  airplanes,  which  requires  initial 
and  repetitive  inspections  of  the  engine 
tailpipe  assembly.  Upon  the  installation 
of  an  Engine  Fire  Detection  Kit  the  AD 
will  authorize  longer  inspection 
inter\'als.  Because  an  emergency 
■condition  exists  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impractical  and 
contrary  to  the  public  interest,  and  good 
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cause  exists  for  makiog  this  amendment 
effective  in  less  than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  major  unider  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procediu^s  (44 
PR  11034;  February  28, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regiilatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  by  contacting  the  Rules  Docket 
under  the  caption  "ADDRESSES"  at  the 
location  identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(8).  Ii21  and  1423: 
49  use.  \06{g)  (Revised  Pub.  L  97-i49. 
lanuary  12, 1963);  and  14  CFR  11.89. 

S  39.13    [AmefNtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 


Pipw  (AaiMtar):  Applies  to  Model  PA-W-eoO 

(S/N  60-0001-003  through  60-0933- 
8161282),  PA-eO-601  (S/N  61-0001-004 
through  61-0880-6162157  and  62-0001- 
013).  PA-flO-aOlP  (S/N  61P-0157-001 
through  eiP-08eO-8163455),  VA-W-OOZP 
(S/N  62P-O75O-81850O1  through  62P- 
0932-8165055,  and  60-8265001  through 
60-8385021).  ind  PA-eO-TOtff  (S/N  60- 
8423001  through  60-8423025)  airplanes 
certificated  in  any  category. 
Compliance:  Required  as  indicated  in  the 
body  of  the  AD,  unless  already  accomplished. 

To  help  prevent  possible  in-flight  engine 
nacelle  fire  and  the  resultant  damage  to  the 
wing  structure,  accomplish  the  following: 

(a)  Within  the  next  10  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD  and 
at  each  25  hour  TIS  interval  thereafter, 
accomplish  the  dismantling  inspectiona  and 
reinstallation  of  the  exhaust  tailpipe 
assembly  as  specified  in  Part  I  of  Piper 
Service  Bulletin  (SB)  No.  92a  dated  August  7, 
1988.  If  any  discrepancies  are  foimd.  prior  to 
further  fli^t  repair  the  discrepancies  io 
accordance  with  the  above  SB  or  appropriate 
Piper  Maintenance  Manual. 

(b)  Within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD.  modify  the  airplane 
by  installing  a  Piper  Engine  Fire  DetecUon 
System  Kit  Piper  Part  Number  764-158  (Opt 
67).  in  accordance  with  the  instructions  in 
Part  n  of  Piper  SB  No.  920.  dated  August  7. 
1988.  and  modify  the  Airplane  Flight  Manual/ 
Pilot's  Operating  Handbook  by  inserting  the 
appropriate  supplements  provided  with  the 
above  Kit. 

(c)  the  repetitive  inspection  intervals 
specified  in  Paragraph  (a)  of  tliis  AD  may  be 
extended  to  50  hours  TIS  when  the 
modification  specified  in  paragraph  (b)  of  this 
AD  has  been  accomplished. 

(d)  Airplanes  may  t>e  flown  In  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  l>e  accomplished. 

(e)  An  alternate  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  which  provides  an 
equivalent  level  of  safety  may  be  approved 
by  the  Manager,  Adanta  Aircraft 
Certification  Office,  FAA.  1669  Phoenix 
Parkway.  Suite  210C  Atlanta,  Georgia  30349. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  Aircraft  Certification 
Office. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  the 
Piper  Aircraft  Corporation.  2926  Piper 
Drive,  Vero  Beach,  Florida  32960;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region.  Office  of  the  Assistant 
Chief  Counsel  Room  1558. 601  East  12th 
Street  Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
December  29, 1968. 


Issued  in  Kansas  City,  Missouri,  on 
November  7. 1989. 
Don  C  Jacobeen. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  89-28008  Filed  11-29-89:  8:45  am) 

eiLUNO  COM  4S1*-t»4S 

FEDERAL  TRADE  COMMISSION 
16  CFR  Part  3 

Rules  of  Practice 

AOENCV.  Federal  Trade  Commission 

(FTC). 

ACnOM;  Final  rule. 

summary:  This  document  amends  9  3.45 
of  the  Commission's  Rules  of  Practice  by 
permitting,  in  imusual  circtunstances, 
the  issuance  of  in  camera  orders 
without  expiration  dates.  The 
amendment  is  necessary  because  the 
current  rule  has  been  construed  to  be 
inconsistent  with  the  granting  of 
indefinite  in  camera  treatment  The 
amended  rule  should  alleviate  certain 
administrative  bivdens  on  respondents 
and  agency  staff  as  to  in  camera 
materials  whose  confidentiality  is 
unlikely  to  decrease  over  time. 
EFFECTIVE  DATE:  November  30. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alex  Tang,  Attorney.  (202)  328-2447; 
Office  of  the  General  Counsel  Federal 
Trade  Commission.  6th  Street  & 
Peimsylvania  Avenue,  NW., 
Washington.  DC  20580. 
SUPPl^MENTARY  INFORMATION:  Section 
3.45  of  the  FTC's  Rules  of  Practice 
provides  that  every  in  camera  order 
issued  thereimder  shall  specify  the  date 
on  which  that  order  shall  expire.  See 
FTC  Rule  of  Practice  3.45(b).  16  CFR 
3.45(b).  The  Commission  has  construed 
this  provision  as  inconsistent  with  the 
issuance  of  a  permanent  in  camera 
order.  Volkswagen  of  America.  Inc.  103 
F.T.C.  536,  539  (1984);  see  also  EI. 
Dupont  de  Nemours  &  Co..  103  F.T.C. 
533,  534  (1984)  (denial  of  request  for 
hidefinite  in  camera  treatment  noting 
that  "[a]t  some  point  in  the  future,  [the 
information  at  issue]  may  well  lose  its 
competitive  sensitivity  *  *  *"). 

In  some  cases,  however,  the 
competitive  sensitivity  or  the 
proprietary  value  of  information  for 
which  in  camera  treatment  is  requested 
will  not  necessarily  diminish,  and  may 
actually  increase,  with  the  passage  of 
time,  e.g.,  highly  secret  product  formulas 
and  trade  secrets  concerning  tmpatented 
technology.  In  these  instances,  the 
Commission  perceives  little  benefit  to  be 
gained  by  burdening  the  agency  and  its 


staff  with  periodically  reviewing 
confidentiality  claims  or  requiring 
respondents  to  file  petitions  respecting 
material  that  in  all  likelihood  remains 
higlily  sensitive. 

Accordingly,  the  Commission  has 
determined  to  amend  (  3.45(b)  of  its 
Rules  of  Practice  by  providing  that  in 
unusual  circumstances,  an  in  camera 
order  need  not  specify  an  expiration 
date,  but  requiring  that  the  order  in  such 
cases  must  include  a  specific 
explanation  as  to  why  the  protected 
information  is  Ukely  to  remain  sensitive 
for  an  indeterminate  period  of  time.  The 
Commission  intends  that  this  discretion 
shall  be  exercised  only  where  the  party 
requesting  in  camera  treatment  for  an 
indefinite  period  can  show  at  the  outset 
that  the  need  for  confidentiahty  of  the 
material  is  not  likely  to  decrease  over 
time.  Except  as  described  above,  this 
amendment  does  not  change  the  general 
requirement  that  all  in  camera  orders 
contain  expiration  dates,  nor  does  it  in 
any  way  alter  the  established 
procedures  or  grounds  for  seeking  and 
obtaining  in  camera  treatment. 

This  amendment  relates  solely  to 
rules  of  agency  practice  and  is  therefore 
not  subject  to  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  5  US.C  553(aM2).  The 
requirements  of  the  Regulatory 
Flexibility  Act  do  not  apply  for  the  same 
reason.  5  U.S.C.  601(2). 

List  of  Subjects  in  16  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice.  Lawyers. 

Accordingly,  the  Federal  Trade 
Commission  amends  title  16.  chapter  L 
subchapter  A  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  3— {AMENDED] 

1.  The  authority  for  part  3  continues  to 
read  as  follows: 

Authority;  Sec  6,  38  Stat  721  (15  VJ&.C.  46), 

tmless  otherwise  noted. 

2.  Section  3.45  is  amended  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

S  3.45    In  camera  ordsrs. 

*        *        «        •        • 

(b)  •  •  * 

(3)  A  statement  of  the  reasons  for  the 
date  on  which  in  camera  treatment  will 
expire.  Such  expiration  date  may  not  be 
omitted  except  in  unusual 
circumstances,  in  which  event  the  order 
must  state  with  specificity  the  reasons 
why  the  need  for  confidentiality  of  the 
document  testimony,  or  portion  thereof 
at  issue  is  not  likely  to  decrease  over 
time,  and  any  other  reasons  why  such 
material  is  entitled  to  in  camera 


treatment  for  an  indeterminate  period. 
Any  party  desiring,  for  the  preparation 
and  presentation  of  the  case,  to  disclose 
in  camera  documents  or  testimony  to 
experts,  consultants,  prospective 
witnesses,  or  witnesses,  shall  make 
application  to  the  Administrative  Law 
Judge  setting  forth  the  tustification 
therefor.  The  Administi'ativB  Law  Judge. 
in  granting  such  application  for  good 
cause  found,  shall  enter  an  order 
protecting  the  rights  of  the  affected 
parties  and  preventing  unnecessary 
disclosure  of  information.  In  camera 
documents  and  the  transcript  of 
testimony  subject  to  an  in  camera  order 
shall  be  segregated  from  the  public 
record  and  filed  in  a  sealed  envelope, 
bearing  the  title,  the  docket  number  of 
the  proceeding,  the  notation  "In  Camera 
Record  under  i  3.45,"  and  the  date,  if 
any,  on  which  in  camera  treatment 
expires. 

By  direction  of  the  Commission. 
Donald  S.  Claik. 

Secretary. 

[FR  Doc  88-28045  Filed  11-29-89;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  219 

[Docket  No.  R-69-1437:  FR-2S41-0-3] 

Flexilile  Subsidy  Program— Capital 
Improvement  Loans;  Announcement 
of  Office  of  Management  and  Budget 
Approval  Number 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  (HUD). 
action:  Technical  amendment 

SUMMARY:  In  response  to  amendments 
made  to  section  201  of  the  Housing  and 
Community  Development  Amendments 
of  1978.  24  CFR  part  219  was  reorganized 
into  three  subparts  to  cover  the  current 
program  of  Flexible  Subsidy  operating 
assistance,  the  new  program  of  capital 
improvement  loans,  and  general 
provisions  applicable  to  both  types  of 
assistance.  Certain  sections  of  these 
regulations  contained  information 
collection  requirements  and  were 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB).  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
This  document  amends  24  CFR  part  219 


of  HUD  regulations  to  indude  OMB 
control  numbos  at  Ab  place  wfaera 
cturent  infonnation  ooHactJan 
requirements  are  described. 
cmcnvi  date  November  30. 1968. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  ).  Tahash,  Director,  banning  and 
Procedures  Division.  Office  of 
Multifamily  Housing  Management  (202) 
426-3944.  This  is  not  a  toll-fiee  number. 
SUPPI^MENTARY  INFORMATKM: 

Paperwork  Reduction  Act 

The  information  coUectioa 
requirements  contained  in  the  regulatory 
sections  listed  below  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  assigned  Ae  coDtrol 
number  listed. 

List  of  Subjects  la  24  CFR  Part  21t 

Reporting  and  recordkeeping 
requirements. 
Text  of  the  Amendment 

Accordingly,  part  219  of  title  24  of  the 
Code  of  Federal  Regulatiaos  is  amended 
as  follows: 

PART  219-{  AMENDED] 

1.  The  authority  citation  for  part  219 
continues  to  read  af  fotiows: 

Authority:  Sec  20I.iHousing  and 
Community  Development  Amendments  of 
197&  12  U.S.C.  171S»-ia;  sec  r(d). 
Department  of  Housing  and  UriMn 
Development  Act  (42  U.S.C  3535(d)). 

S9  219.210.  219.220,  and  219.310 
lAiiMndadl 

2.  Sections  219.210.  219.220.  and 
219.310  are  amended  by  adding  at  the 
end  of  each  section  the  following 
statement 

(Approved  by  the  Office  of  MaBegenenl  and 
Budget  under  OMB  Control  Number  2502- 
0395). 

Dated  November  24. 1989. 
Grady  |.  Nonio. 

Assistant  General  Counsel  for  Regulation*. 
[FR  Doc  89-27998  FUed  11-29-89C  8:45  am) 
mmma  coot  tm-at-m 


DEPARTMENT  OF  LABOR 

Occupationai  Safety  and  Health 
Administration 

29  CFR  Pan  1926 

Hazard  Communication 

CFR  Correction 

In  title  29  of  the  Code  of  Federal 
Regulations  Part  1926,  revised  as  of  July 
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1, 1989  on  page  102,  S  1928.59  was 
incorrectly  followed  by  an  effective  date 
note  and  that  note  is  removed. 

MLUMO  COM  1S0641-0 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 

Approval  of  Amendment  to  ttie  Kansas 
Abandoned  Mine  Land  Reclamation 
Plan 

AGENCV.  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACnOM:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  announcing  approval 
of  an  amendment  to  the  Kansas 
Abandoned  Mine  Land  Reclamation 
(AMLR)  Plan  (hereinafter  referred  to  as 
the  Kansas  Plan)  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment,  which 
was  submitted  to  OSM  on  June  29. 1989. 
and  July  28, 1989,  pertains  to  eligible 
lands  and  waters,  project  evaluation, 
rights  of  entry,  liens,  appraisals  of 
private  lands,  project  ranking  and 
selection,  organizational  structiu'e,  and 
public  participation. 
EFFECTIVE  DATE:  November  30, 1989. 
ADDRESSES:  Copies  of  the  full  text  of  the 
amendment  are  available  for  review 
during  regular  business  hours  at  the 
following  locations: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  1103  Grand  Avenue. 

Room  502.  Kansas  City,  MO  64106, 

Telephone:  (816)  374-6405; 
Kansas  Department  of  Health  and 

Environment,  Mining  Section,  Bureau 

of  Environmental  Quality,  Shirk  Hall. 

4th  Floor,  1501  S.  Joplin.  P.O.  Box  1418. 

Pittsburg,  KS  66762,  Telephone:  (316) 

231-8615. 
FOR  RMTTMER  INFORMATION  CONTACT. 
Mr.  William  J.  Kovacic.  Director,  Kansas 
City  Field  Office,  (816)  374-6405. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior 
conditionally  approved  the  Kansas 
AMLR  program  on  February  1. 1982.  All 
conditions  were  removed  and  the 
Secretary's  approval  of  the  revised 
Kansas  AMLR  plan  was  announced  in 
the  lune  3, 1983,  Federal  Register  (48  FR 
24876).  An  amendment  to  the  Kansas 
Plan,  granting  the  State  authority  over 
emergency  projects,  was  approved  on 
)anuary  10. 1989. 


n.  Proposed  ^jnendment 

On  June  29, 1989,  Kansas  submitted  to 
OSM  part  of  a  proposed  regulatory 
revision  that  would  amend  its  AMLR 
plan  (Administrative  Record  No.  AML- 
K&-129).  The  proposed  revisions  would 
amend  the  Kansas  Administrative 
Regulations  (K.A.R.)  at  K.A.R.  Chapter 
47.  Article  16.  Specifically.  Kansas 
proposes  to  amend:  K.A.R.  47-16-1, 
Eligible  Lands  and  Waters;  K.A.R.  47- 
lft-2.  Reclamation  Project  Evaluation; 
K.A.R.  47-16-4,  Entry  for  Studies  or 
Exploration;  K.A.R.  47-16-5,  Entry  and 
Consent  to  Reclaim;  Kj\.R.  47-16-6. 
Liens;  K.A.R.  47-16-7.  Appraisals;  and 
K.A.R.  47-16-8.  Satisfaction  of  Liens. 

On  July  26, 1989,  Kansas  submitted  to 
OSM  additional  proposed  revisions  to 
amend  its  plan  (Administrative  Record 
No.  AML-KS-135).  The  proposed 
revisions  would  amend  State  policies 
and  procedures  regarding  project 
ranking  and  selection,  organization 
structure,  and  public  participation  in  the 
AMLR  program. 

Under  the  revision.  Kansas  would  use 
a  phased  process  to  select  reclamation 
sites.  This  process  provides  for  an 
orderly  evaluation  of  each  problem  site 
in  the  State.  Final  selection  of  projects 
for  funding  would  be  based  on  a 
num.erical  score  derived  from  a  matrix 
analysis.  The  State  also  will  request 
public  comment  on  all  projects  proposed 
for  funding,  as  well  as  any  future 
amendments  to  the  Kansas  Plan. 
Kansas  submitted  the  proposed 
amendment  on  its  own  initiative. 
OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  30, 
1989,  Federal  Register  (54  FR  35894)  and, 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
amendment's  substantive  adequacy.  No 
public  comments  were  received  by 
September  29, 1989,  the  close  of  the 
comment  period.  A  public  hearing  was 
not  held  because  no  one  requested  an 
opportunity  to  testify. 

On  September  5. 1989,  following  a 
thorough  review  of  the  proposed 
amendment.  OSM  notified  Kansas  of  the 
need  for  several  nonsubstantive 
editorial  changes  and  clarifications.  On 
September  11, 1989,  Kansas  submitted 
the  necessary  clarifications  and 
editorial  corrections.  The  Director  has 
determined  that  these  corrections  are 
insignificant  in  nature  and.  accordingly, 
require  no  further  public  comment. 

III.  Director's  Findings 

The  Director  finds,  in  accordance  with 
section  405  of  SMCRA,  that  the 
amendment  submitted  by  Kansas  meets 
the  requirements  of  SMCRA  and  30  CFR 
884.15  in  that: 


1.  The  State  has  the  legal  authority, 
policies,  and  administrative  structure 
necessary  to  implement  the  amendment. 

2.  The  plan  amendment  meets  all 
requirements  of  OSM's  AMLR  program 
provisions. 

3.  The  State  has  an  approved  Surface 
Mining  Regulatory  Program. 

4.  The  proposed  amendment  is  in 
compliance  with  all  applicable  State  and 
Federal  laws  and  regulations. 

IV.  Public  and  Agency  Comments 

OSM  solicited  public  comment  and 
provided  opportunity  for  a  public 
hearing  on  the  proposed  amendment.  No 
comments  were  received,  and  since  no 
one  requested  an  opportunity  to  testify, 
no  public  hearing  was  held. 

Pursuant  to  30  CFR  884.14(a)(2), 
comments  were  also  solicited  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Kansas  plan. 
None  of  the  agencies  notified  submitted 
any  comments  regarding  the 
amendment. 

V.  Director's  Decision 

Based  on  the  findings  detailed  above, 
the  Director  approves  Kansas's  June  29. 
1989,  and  July  26, 1989,  proposed 
amendment.  The  Federal  regulations  at 
30  CFR  part  916.  codifying  decisions 
concerning  the  Kansas  AMLR  plan,  are 
amended  to  implement  this  decision. 

VI.  Procedural  Matters 

1.  National  Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  the  Department  of  the 
Interior's  Manual.  516  DM  6.  Appendix 
8,  paragraph  8.4B(30).  no  environmental 
impact  statement  need  be  prepared  for 
this  rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  November  23, 1987,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sectons  3.  4.  7. 
and  8  of  Executive  Order  12291  for 
action  directly  related  to  approval  or 
disapproval  of  State/Tribe  AMLR  plans 
and  amendments.  Therefore,  for  this 
action,  OSM  is  exempt  from  the 
requirement  to  prepare  a  regulatory 
impact  analysis,  and  tliis  action  does 
not  require  regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

3.  Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
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approval  by  OMB  under  44  U.S.C.  3507 
et  seq. 

Effective  Date 

This  final  rule  is  effective  upon  date  of 
publication.  Under  5  U.S.C.  553(d),  a  rule 
may  not  be  made  effective  less  than  30 
days  after  publication,  unless,  among 
other  things,  good  cause  exists  and  is 
published  with  the  rule.  Good  cause 
exists  to  make  the  final  rule  effective 
upon  publication  because: 

(1)  Kansas  Department  of  Health  and 
Environment,  Mining  Section  is  fully 
staffed  and  currently  administering  the 
Abandoned  Mine  Land  Reclamation 
Program;  and 

(2)  OSM  wishes  to  expedite  the 
implementation  of  the  revised  AMLR 
plan  amendment. 

list  of  Subjects  in  30  CFR  Part  916 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining.  Abandoned  Mine  Land 
Reclamation. 

Dated:  November  3, 1989. 
Raymond  L  Lotvrie. 

Assistant  Director,  Western  Field  Operations. 

30  CFR  Part  916  is  amended  as 
follows: 

PART  916— KANSAS 

1.  The  authority  citation  of  Part  916  is 
revised  to  read: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  916.25  is  revised  to  read  as 
follows: 

§  916.25    Approval  of  abandoned  mine  land 
reclamatton  plan  amendments. 

(a)  The  Kansas  AMLR  plan 
amendment  allowing  the  State  to 
assiune  responsiblity  for  administering 
an  emergency  reclamation  program  was 
approved  effective  January  10, 1989. 

(b)  The  Kansas  AMLR  Plan 
amendment  submitted  on  June  29, 1969. 
and  July  26, 1989,  and  modified  on 
September  11, 1989,  is  approved 
effective  November  30, 1989. 

[FR  Doc.  89-28059  Filed  11-29-89;  8:45  am] 
BILUNO  CODC  431»46-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

(CG07  89-471 

Special  Local  Regulations;  City  of 
Miami 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 


summary:  Special  Local  Regulations  are 
being  adopted  for  the  City  of  Miami. 
Greater  Miami  Boat  Parade.  The  event 
will  be  held  on  December  2. 1989  from 
6:00  p.m.  to  10:00  p.m.  The  regulations 
are  needed  to  promote  the  safety  of  life 
on  navigable  waters  during  the  event. 

EFFECTIVE  DATE:  These  regulations  will 
become  effective  on  December  2. 1989  at 
5:00  p.m.  e.s.t.  and  terminate  on 
December  2. 1989  at  11:00  p.m.  e.s.t. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  R.  Malcolm  Jr.,  (305)  535-4304. 

SUPPt^MENTARV  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impractical  as  there  was  insufficient 
time  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
Alfred  G.  Santos,  project  attorney. 
Seventh  Coast  Guard  District  Office  and 
LTJG  Ralph  Malcom  Jr..  project  officer, 
USCG  Group  Miami. 

Discussion  of  Regulations 

-  The  Greater  Miami  Boat  Parade,  also 
called  "Winter  Reflections  on  the  Bay", 
is  a  nighttime  parade  of  vessels  ranging 
in  length  from  25-150  feet,  decorated 
with  holiday  lights  and  ornaments.  The 
parade  will  form  in  the  staging  area 
southeast  of  Dodge  Island  in 
Fisherman's  Channel  then  proceed  east 
towards  Government  Cut  and  then  v/est 
through  Government  Cut  to  the 
Intracoastal  Waterway  (ICW).  It  will 
then  proceed  north  up  the  ICW  to  Sunny 
Isle  Causeway  where  it  will  disband.  75 
vessels  are  expected  to  participate  in 
the  parade  with  over  1000  spectator 
vessels. 

A  Special  Local  Regulation  is  needed 
to  prevent  interruption  of  the  parade  due 
to  unusually  high  vessel  traffic  and  to 
prevent  damage  to  vessels  or  injury  to 
personnel  from  the  planned  operation. 

List  of  Subjects  \n  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  pari 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 


Authority:  33  U.S.C  1233,  49  CFR  1.46  and 

33  CFR  100.35. 

2.  A  temporary  i  10035-0747  is  added 
as  follows: 


1 100.35-0747 

(a)  Regulated  Area.  A  regulated  area 
is  estabUshed  surrounding  the  parade 
participants  as  they  transit  the  parade 
route.  Nonparticipating  vessels  will  be 
prohibited  from  entering  an  area  from 
1000  feet  ahead  of  the  lead  vessel  in  the 
parade  to  1000  feet  astern  of  the  last 
participating  vessel  in  the  parade.  The 
regulated  area  will  also  include  that 
area  of  the  north  and  south  boundary  as 
it  moves  north  from  the  east  side  of  the 
Intracoastal  Waterway  (ICW)  to  the 
center  of  the  chaimel.  The  parade  route 
is  located  in  the  Intracoastal  Waterway 
(ICW),  Miami,  Florida  starting  in 
Government  Cut,  proceeding  north  in 
the  ICW  through  the  Venetian 
Causeway  Bridge,  and  up  the  west 
channel  of  the  Intracoastal  Waterway 
(ICW).  Vessels  will  proceed  northward 
through  the  Julia  Tuttle  Causeway 
Bridge  and  the  79th  Street  Causeway 
Bridge,  to  a  reviewing  stand  at  Haulover 
Park  Marina.  Once  past  the  reviewing 
stand,  the  participants  will  proceed  to 
the  Sunny  Isle  Causeway  Bridge  where 
they  will  disband. 

(b)  Special  Local  Regulations.  (1) 
Entry  into  the  regulated  area  is 
prohibited  unless  authorized  by  the 
Patrol  Commander.  After  the  passage  of 
the  parade  participants  through  the 
regulated  area,  all  vessels  may  resume 
normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  itom  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(c)  Effective  Date.  These  regulations 
become  effective  on  December  2. 1989 
from  5:00  p.m.  e.s.t  and  terminate  on 
December  2. 1989  at  11:00  p.m.  e.s.t. 

Dated:  November  13. 1989. 
Maitin  H.  Duiiell. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 

Seventh  Coast  Guard  District 

(PR  Doc.  88-27883  Filed  11-29-89;  8:45  am] 

aiLLMO  cow  4S10-14-II 


33  CFR  Part  100 

[CQD7  99-50] 

Special  \joca\  Regulations;  City  of  Fort 
Laudwda)*.  Wintartost  Boat  Parade 


agency:  Coast  Guard.  DOT. 
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actkm:  Final  rule. 


summary:  Special  Local  Regulations  are 
being  adopted  for  the  City  of  Fort 
Lauderdale  Winterfest  Boat  Parade.  The 
event  will  be  held  on  December  9, 1989, 
from  6:30  p.m.  to  9:30  p.m.  The 
regulations  are  needed  to  promote  the 
safety  of  Ufe  on  navigable  waters  during 
the  event 

EFFECnvt  date:  These  regulations  will 
become  effective  on  December  9. 1989. 
at  5:00  p.m.  e.s.t  and  will  terminate  on 
December  9. 1989.  at  approximately 
11:00  p.m.  e.s.t. 

FOfI  RIRTHEII  INFOmiU-nON  CONTACT: 

Contact  LTJG  R.  Malcolm  Jr.  (305)  535- 
4304. 

SUPPLEMENTARY  INFORMATKHC  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
pubhshed  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impractical  cs  there  was  insufficient 
time  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  David  G.  Dickman.  Project 
Attorney,  Seventh  Coast  Guard  District 
Legal  Office,  and  LTJG  Ralph  Malcohn 
Jr.,  Project  Officer.  USCG  Group  Miami 
Beach,  Florida. 

Discussion  of  Regulations 

The  Fort  Lauderdale  Winterfest  Boat 
Parade  is  a  nighttime  parade  of  vessels 
ranging  in  length  from  25  feet  to  150  feet, 
decorated  with  holiday  lights  and 
ornaments.  The  parade  will  form  in  the 
staging  area  at  the  Port  Everglades 
Turning  Basin.  It  will  then  proceed  north 
up  the  Intracoastal  Waterway  (ICW)  to 
Lake  Santa  Barbara,  where  it  will 
disband.  110  vessels  are  expected  to 
participate  in  the  parade  and  over  1000 
spectator  vessels  are  expected  along  the 
parade  route.  These  regulations  are 
enacted  to  protect  vessels  participating 
in  the  parade  as  well  as  spectator  craft. 
The  regulations  establish  a  moving 
regulated  area  of  1000  feet  ahead  and 
1000  feet  astern  of  the  string  of  parade 
vessels.  The  regulated  area  also 
includes  an  area  50  feet  east  and  west 
along  the  north-south  axis  of  the 
regulated  area  as  the  participating 
vessels  navigate  north  in  the  ICW. 

Ust  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 


Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{AMENOEO] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233. 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  S  100.35-0750  is  added 
as  follows: 

S  100.35^750    Fort  l.auderdal«  Boat 
P«rad«,Fl. 

(a)  Regulated  Area.  A  regulated  area 
is  established  surrounding  the  parade 
participants  as  they  transit  the  parade 
route.  Nonparticipating  vessels  will  be 
prohibited  from  entering  an  area 
encompassing  50  feet  on  either  side  of 
the  north-south  axis  of  the  parade.  The 
axis  extends  from  1000  feet  ahead  of  the 
lead  vessel  in  the  parade  to  1000  feet 
astern  of  the  last  participating  vessel  in 
the  parade  as  the  parade  transits  north 
in  the  Intracoastal  Waterway  (ICW)  in 
the  vicinity  of  Fort  Lauderdale.  Florida. 
The  parade  starts  in  Port  Everglades, 
proceeds  north  in  the  ICW  through  the 
17th  Street  Bridge  and  the  Las  Olas 
Bridge,  and  continues  up  the  ICW  into 
Lake  Santa  Barbara,  where  the  parade 
will  disband. 

(b)  Special  Local  Regulations.  (1) 
Entry  into  the  regulated  area  is 
prohibited  unless  authorized  by  the 
Patrol  Commander.  After  the  passage  of 
the  parade  participants  and  the 
regulated  area,  all  vessels  may  resume 
normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
■    vessels  to  stop  immediately. 

(c)  Effective  Date.  These  regulations 
become  effective  on  December  9, 1989, 
at  5:00  p.m.  e.s.t.  and  terminate  on 
December  9, 1989,  at  approximately 
11:00  p.m.  e.s.t. 

Dated:  November  21, 1989. 

MartiB  H.  DanielL 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District 

[FR  Doc  89-27971  Filed  11-2^-89;  8:45  am) 
■Nxma  cooc  4*io-i4-« 


33  CFR  Part  100 
ICG07  89-51] 

Special  Local  Regulations;  Khwanls 
Club  of  Oelray  Baach  Christmas  Boat 
Parade 

agency:  Coast  Guard.  DOT. 

action:  Final  rule. 

SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Kiwanis  Club  of 
Delray  Beach,  Florida,  Christmas  Boat 
Parade.  The  event  will  be  held  on 
December  15, 1989,  from  6:30  p.m.  to  9:30 
pjn.  The  regulations  are  needed  to 
promote  the  safety  of  life  on  navigable 
waters  during  the  event. 
EFFECTIVE  DATS:  These  regulations  will 
become  effective  on  December  15, 1989. 
at  5.00  p.m.  e.s.t  and  will  terminate  on 
December  15, 1989,  at  approximately 
11:00  p.m.  e.s.t. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  LTJG  R.  Malcolm  Jr.,  (305)  535- 
4304. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impractical  as  there  was  insufficient 
time  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  David  G.  Dickman,  Project 
Attorney,  Seventh  Coast  Guard  District 
Ugal  Office,  and  LTJG  Ralph  Malcohn 
Jr..  Project  Officer,  USCG  Group  Miami 
Beach,  Florida. 

Discussion  of  Regulations 

The  Kiwanis  Club  of  Defray  Beach 
Christmas  Boat  Parade  is  a  nighttime 
parade  of  vessels  ranging  in  length  from 
16  feet  to  65  feet,  decorated  with  holiday 
lights  and  ornaments.  The  parade  will 
form  in  the  staging  area  at  Intracoastal 
Waterway  Marker  46.  It  will  then 
proceed  south  down  the  Intracoastal 
Waterway  (ICW)  to  the  C-15  Canal, 
where  it  will  disband.  Forty-five  vessels 
are  expected  to  participate  in  the  parade 
and  over  50  spectator  vessels  are 
expected  along  the  parade  route.  These  • 
regulations  are  enacted  to  protect 
vessels  participating  in  the  parade  as 
well  as  spectator  craft.  The  regulations 
establish  a  moving  regulated  area  of 
1000  feet  ahead  and  1000  feet  astern  of 
the  string  of  parade  vessels.  The 


regulated  area  also  includes  an  area  50 
feet  east  and  west  along  the  north-south 
axis  of  the  regulated  area  as  the 
participating  vessels  navigate  south  in 
thelCW^ 

List  of  Subjects  b  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233, 49  CFR  1.46  and 
33  CFR  100.35. 

§  100.35-0751    Kiwanis  Club  of  Delray 
Beacli  Boat  Parada,  PL. 

(a)  Regulated  Area.  A  regulated  area 
is  established  surrounding  the  parade 
participcmts  as  they  transit  the  parade 
route.  Nonparticipating  vessels  will  be 
prohibited  from  entering  an  area 
encompassing  50  feet  on  either  side  of 
the  north-south  axis  of  the  parade.  The 
axis  extends  from  1000  feet  ahead  of  the 
lead  vessel  in  the  parade  to  1000  feet 
astern  of  the  last  participating  vessel  in 
the  parade  as  the  parade  transits  south 
in  the  Intracoastal  Waterway  (ICW)  in 
the  vicinity  of  Delray  Beach,  Florida. 
The  parade  starts  at  ICW  Marker  46, 
then  proceeds  south  in  the  ICW  to  the 
C-15  Canal,  where  the  parade  will 
disband. 

(b)  Special  Local  Regulations.  (1) 
Entry  into  the  regulated  area  is 
prohibited  unless  authorized  by  the 
Patrol  Commander.  After  the  passage  of 
the  parade  participants  and  the 
regulated  area,  all  vessels  may  resume 
normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(c)  Effective  Date.  These  regulations 
become  effective  on  December  15, 1989, 
at  5:00  p jn.  e.s.t  and  terminate  on 
December  15, 1989,  at  approximately 
11:00  p.m.  e.s.t. 

Dated:  November  21. 1989. 
Martin  H.  Daniell, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District 
|FR  Doc.  89-27973  Filed  11-29-89:  8:45  am) 
MUINO  cooc  4»10-1«-M 


33  CFR  Part  100 

[CGD7  8»-54] 

Spadal  Local  Raguiations;  Qraatar 
Boca  Raton  Chambar  of  Commarca 
Winter  Fantasy  Waterway  Boat  Parade 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  Greater  Boca 
Raton  Chamber  of  Commerce  Winter 
Fantasy  on  the  Watr  "way  Boat  Parade. 
The  event  will  be  held  on  December  16, 
1989,  from  6:00  p.m.  to  8:30  p.m.  The 
regulations  are  needed  to  promote  the 
safety  of  Ufe  on  navigable  waters  during 
the  event 

effective  date:  These  regulations  will 
become  effective  on  December  16, 1989, 
at  6:00  pjn.  e.s.t  cmd  will  terminate  on 
December  16, 1989,  at  approximately 
10:00  p.m.  e.s.t 

FOR  FURTHER  INFORMATION  CONTACT 
LTJG  R.  Malcohn  Jr.,  (305)  535-4304. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impractical  as  there  was  insufficient 
time  to  publish  proposed  rules  In 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  David  G.  Dickman.  Project 
Attorney,  Seventh  Coast  Guard  District 
Legal  Office,  and  LTJG  Ralph  Malcohn 
Jr.,  Project  Officer,  USCG  Group,  Miami 
Beach.  Florida. 

Discussion  of  Regulations 

The  Greater  Boca  Raton  Chamber  of 
Conunerce  Winter  Fantasy  on  the 
Waterway  Boat  Parade  is  a  nighttime 
parade  of  vessels  ranging  in  length  from 
25  feet  to  150  feet  decorated  with 
holiday  lights  and  ornaments.  The 
parade  will  form  in  the  staging  area  at 
the  Intracoastal  Waterway  Canal  C-15. 
It  will  then  proceed  south  down  the 
Intracoastal  Waterway  (ICW)  to  the 
Hillsboro  Canal,  where  it  will  disband. 
Sixty  to  80  vessels  are  expected  to 
participate  in  the  parade  and  over  100 
spectator  vessels  are  expected  along  the 
parade  route.  These  regulations  are 
enacted  to  protect  vessels  participating 
in  the  parade  as  well  as  spectator  crafts 
The  regulations  establish  a  moving 
regulated  area  of  1000  feet  ahead  and 
1000  feet  astern  of  the  string  of  parade 


vessels.  The  regulated  area  also 
includes  an  area  SO  feet  east  and  west 
along  the  north-south  axis  of  the 
regulated  area  as  the  participating 
vessels  navigate  south  in  the  ICW. 

List  of  Subjects  in  S3  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  titie  33.  Code  of  Federal 
Regulations,  is  amended  as  follows:    ^ 

PART  100-(AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  1 100.35-0754  is  added 
as  follows: 

S100J5-0754    Boca  Raton  Boat  Pwade, 
FL. 

(a)  Regulated  Area.  A  regulated  area 
is  estabhshed  surrounding  the  parade 
participants  as  they  transit  the  parade 
route.  Nonparticipating  vessels  will  be 
prohibited  from  entering  an  area 
encompassing  50  feet  on  either  side  of 
the  north-south  axis  of  the  parade.  The 
axis  extends  from  1000  feet  ahead  of  the 
lead  vessel  in  the  parade  to  1000  feet 
astern  of  the  last  participating  vessel  in 
the  parade  as  the  parade  transits  south 
in  the  Intracoastal  Waterway  (ICW)  in 
the  vicinity  of  Boca  Raton,  Florida.  The 
parade  will  form  in  the  staging  area  at 
the  Infracoastal  Waterway  Canal  C-15. 
It  will  then  proceed  south  down  the 
Intracoastal  Waterway  (ICW)  to  the 
Hillsboro  Canal  where  the  parade  will 
disband. 

(b)  Special  Local  Regulations. (\) 
Entry  into  the  regulated  area  is 
prohibited  unless  authorized  by  the 
Patrol  Commander.  After  the  passage  of 
the  parade  participants  and  the 
regiilated  area,  all  vessels  may  resume 
normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  bom  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(c)  Effective  Date.  These  regulations 
become  effective  on  December  16, 1989, 
at  SKW  p.m.  e.s.t  and  terminate  on 
December  16, 19W,  at  approximately 
10:00  p.m.  e3.t    , 
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Dated:  November  21. 198& 
Martin  H.  DanieU. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District 
[FR  Doc.  89-27972  Filed  ll-2»-80;  &4S  ub] 

BtUJNa  CODE  M10-14-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[A-i-fRL-369251 

Approval  and  PromulgatkMi  of  Air 
Quality  Implementation  Plans; 
Connecticut;  Reasonat><y  Avaiiat>le 
Control  Technology  for  Pfizer,  Inc. 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Connecticut 
This  revision  establishes  and  requires 
the  use  of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compounds  (VOC)  emissions 
from  Pfizer,  incorporated  in  Groton. 
Connecticut  The  intended  effect  of  this 
action  is  to  approve  a  source-specific 
I^CT  determination  made  by  the  State 
in  accordance  with  coounitments  made 
in  its  Ozone  Attainment  Plan  which  was 
originally  approved  by  EPA  on  March 
21. 1984  (40  FR  10542).  This  action  is 
being  taken  m  accordance  with  section 
110  of  the  Clean  Air  Act 

EFFECnvc  CATC:  This  action  will 
become  effective  January  29, 1990  unless 
notice  is  received  within  30  days  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  wiQ  be  published 
in  the  Federal  Registar. 
ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air. 
Pesticides,  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building. 
Room  2313,  Boston.  MA  02203.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  I,  JFTC  Federal  Building,  Room 
2313,  Boston,  MA  02203;  and  the  Air 
Compliance  Unit,  Department  of 
Environmental  Protection.  State  Office 
Building.  165  Capitol  Avenue.  Hartford. 
CT  06106. 

FOR  RIRTHCR  INFORMATION  CONTACT 
David  B.  Conroy.  (617)  565-3252;  FTS 
83S-3252. 


SUPPLEMENTARY  INFORMATION:  On 

February  7  and  August  30, 1989,  the 
State  of  Connecticut  submitted  a  formal 
revision  to  its  State  Implementation  Plan 
(SIP).  The  SIP  revision  consists  of  State 
Order  No.  8021  which  the  State  of 
Connecticut  issued  to  Pfizer, 
Incorporated  in  Groton.  Connecticut 
The  provisions  of  the  Connecticut 
Department  of  Environmental 
Protection's  (DEFs)  State  Order  define 
and  impose  R/\CT  on  certain  processes 
at  Pfizer  as  required  by  subsection  22a- 
174-20(ee).  "Reasonably  Available 
Control  Technology  for  Large  Soiuxes." 
of  Connecticut's  Regulations  for  the 
Abatement  of  Air  PoUution. 

Under  subsection  22a-174-20(ee).  the 
Connecticut  DEP  determines  and 
imposes  RACT  on  ail  stationary  sources 
with  the  potential  to  emit  one  hundred 
tons  per  year  or  more  of  VOC  that  are 
not  already  subject  to  RACT  under 
Connecticut's  regulations  developed 
pursuant  to  the  control  techniques 
guidelines  (CTG)  documents.  EPA 
approved  this  regulation  on  March  21, 
1984  (49  FR  10542)  as  part  of 
Connecticut's  1982  Ozone  Attainment 
Plan.  That  approval  was  granted  with 
the  agreement  that  all  source-specific 
RACT  determinations  made  by  the  DEP 
would  be  submitted  to  EPA  as  source- 
specific  SIP  revisions. 

EPA  has  reviewed  State  Order  No. 
8021  and  has  determined  that  the  level 
of  control  required  by  this  Order 
represents  PJVCT  for  the  operations  at 
Pfizer  covered  by  the  State  Order.  Pfizer 
is  a  chemical  manufacturer  engaged  in 
the  manufacturing  of  synthesized 
pharmaceutical  products  and  other 
types  of  chemicals  at  its  Groton  plant. 
The  operations  at  Pfizer  that  produce 
pharmaceutical  products  and 
intermediates  by  chemical  synthesis  are 
subject  to  subsection  22a-174-20(t)  of 
Connecticut's  regulations  entitled 
"Manufacture  of  synthesized 
pharmaceutical  products."  This 
regulation  was  adopted  by  Connecticut 
pursuant  to  guidance  provided  by  EPA 
in  the  CTG  document  entitled  "Control 
of  Volatile  Organic  Emissions  from 
Manufacture  of  Synthesized 
Pharmaceutical  Products"  (EPA-450/2- 
78-029).  All  operations,  however,  do  not 
engage  in  production  covered  by  this 
regulation.  These  operations  are  exempt 
from  the  control  requirements  contained 
in  subsection  22a-174-20(t).  Because  the 
potential  VOC  emissions  from  these 
exempt  operations  exceed  100  tons  per 
year,  they  are  subject  to  subsection  22a- 
174-20(ee)  of  Connecticut's  regulations. 
As  RACT  for  the  processes  subject  to 
subsection  22a-174-20(ee).  the  State 
Order  requires  Pfizer  to  install  air 
pollution  control  equipment  on  any  VOC 


emission  source  at  its  Groton  facility 
with  maximum  potential  VOC  emissions 
in  excess  of  forty  pounds  per  day.  Each 
new  piece  of  air  pollution  control 
equipment,  except  surface  condensers 
and  surface  condenser/ secondary 
control  equipment  combinations  on  any 
process  vent,  is  required  to  demonstrate 
a  minimum  overall  VOC  reduction  of 
eighty-five  percent.  Control  equipment 
currently  in  operation  must  also  meet  a 
minimum  overall  VOC  reduction  of 
eighty-five  percent  Surface  condensers 
and  surface  condenser/secondary 
control  equipment  combinations  on  any 
process  vent  are  required  to 
demonstrate  a  minimum  overall  VOC 
reduction  of  ninety-five  percent 

All  pollution  abatement  equipment  is 
also  subject  to  an  operation  and 
maintenance  program  that  is  part  of  the 
State  Order.  This  program  requires 
Pfizer  operate  and  monitor  its  control 
equipment  in  a  prescribed  manner.  It 
also  requires  Pfizer  to  perform  certain 
preventive  maintenance  at  prescribed 
intervals  depending  on  the  type  of 
pollution  control  equipment 

The  State  Order  exempts  any  source 
at  Pfizer's  facility  which  emits  less  than 
forty  pounds  of  VOC  per  day  from  any 
RACT  requirements.  This  exemption  is 
consistent  with  the  provisions  of 
subsection  22a-174-20(aa)  of 
Cormecticut's  regulations  which  was 
approved  by  EPA  on  October  1. 1984  (49 
FR  41026).  For  purposes  of  determining 
which  of  the  facility's  sources  are 
exempt  from  meeting  RACT,  Pfizer  must 
aggregate  similar  or  identical  VOC 
emission  points.  For  each  source  that  is 
exempt  from  meeting  RACT.  the  DEP 
has  imposed  an  enforceable  daily  cap  of 
forty  pounds  VOC  per  day.  Furthermore, 
the  DEP  has  imposed  daily  and  annual 
emission  caps  on  each  process 
equipment  group  that  is  used  in 
manufacturing. 

Part  Vra(A)(4)  of  the  Compliance 
Timetable  incorporated  into  the  Order 
provides  that  any  new,  less  restrictive 
emission  limit  on  an  existing  process 
resulting  from  a  process  change,  or  any 
new  emission  limit  on  any  new  process 
will  be  incorporated  into  Appendix  B  of 
the  Order.  For  the  new,  less  restrictive 
emission  limits  on  existing  processes. 
EPA  will  have  to  approve  these  into  the 
SIP  before  Pfizer  may  use  them  to 
comply  with  Federal  law.  These  new 
limits  will  be  minor  adjustments 
affecting  a  few  processes  among  Pfizer's 
hundreds  of  emission  points. 

State  Order  No.  8021  also  requires 
Pfizer  to  implement  a  fugitive  leak 
detection  program.  This  program  will 
reduce  VOC  leaks  from  process  valves. 
pumps,  safety  relief  devices,  agitators. 
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piping  conections,  sampling  connections, 
and  vessels  at  Pfizer. 

The  State  Order  also  imposes  a 
minimum  ninety  percent  destruction 
requirement  on  any  boiler  used  to 
destroy  waste  VOC. 

Pfizer  is  required  to  comply  with 
subsection  22a-174-20(ee)  of 
Connecticut's  regulations  by  December 
31, 1987,  which  is  the  final  compliance 
date  of  the  regulation. 

EPA  has  re\'iewed  State  Order  No. 
6021  and  has  determined  that  the  level 
of  control  required  by  this  Order 
represents  RACT  for  Pfizer. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  (60  days  from 
today). 

Final  Action 

EPA  is  approving  Connecticut  State 
Order  No.  8021  as  a  revision  to  the 
Connecticut  SIP.  The  provisions  of  State 
Order  No.  8021  define  and  impose  RACT 
on  Pfizer  to  control  VOC  emissions  as 
required  by  subsection  22a-174-20{ee)  of 
Connecticut's  regulations. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical  economic,  and 
environmental  factors  and  in  relation  to 


relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  29, 1990. 
liiis  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

October  4, 1989. 
Paul  G.  Keough. 
Acting  Regional  Administrator.  Region  I. 

Subpart  H,  part  52  of  chapter  L  title  40 
of  the  Code  of  Federal  Regiilations  is 
amended  as  follows: 

PART  40-{  AMENDED] 

Subpart  H— Connecticut 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(52)  to  read  as 
follows: 

S  52.370    Identification  of  plan. 

(c)  *  •  * 

(52)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  February  7 
and  August  30, 1989. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  February  7, 1989  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

(B)  State  Order  No.  8021  and  attached 
Compliance  Timetable,  and  Appendix  A 
(allowable  limits  on  small,  uncontrolled 
vents  and  allowable  outlet  gas 
temperatures  for  surface  condensers)  for 
Pfizer,  Incorporated  in  Grotou. 
Connecticut  State  Order  No.  8021, 
Compliance  Timetable  and  Appendix  A 
were  effective  on  December  2. 1988. 

(C)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  August  30, 1989  and  reorganized 
Appendix  C  (fugitive  leak  detection 
program)  and  Appendix  D  (operation 
and  maintenance  program  for  pollution 


abatement  equipment)  to  State  Order 
No.  8021.  Appendices  C  and  D  were 
effective  on  December  2, 1988. 
(ii)  Additional  materials 
(A)  Technical  Support  Document 
prepared  by  the  Connecticut 
Department  of  Environmental  Protection 
providing  a  complete  description  of  the 
reasonably  available  control  technology 
determination  imposed  on  the  facility. 

(FR  Doc.  6»-28034  Filed  11-29-8S;  8:46  am] 

BILIJNQ  COOC  HM-W-M 


40  CFR  Part  799 
lOPTS^ZOOSF;  FRL  3660-21 
RtN  2070-ABS4 

Unsubstttuted  Phenylenediamines; 
Final  Test  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  issuing  a  final  rule, 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA),  requiring 
manufacturers  and  processors  of  ortho- 
phenylenediamine  (o-pda;  CAS  No.  95- 
54-5),  /neto-phenylenediamine  (m-pda; 
CAS  No.  108-45-2),  para- 
phenylenediamine  (p-pda;  CAS  No.  1G»»- 
50-3)  and  the  sulfate  salts  of /u-pda  (m- 
pda.Hi  SO4:  CAS  No.  54-17-08)  andp- 
pda  (p-pda.H,  S0«:  CAS  No.  1624-57-75^ 
to  perform  testing  for  neurotoxic  effects, 
chemical  fate,  and  aquatic  toxicity. 
Manufacturers  and  processors  of  m-pda 
and  the  sulfate  salt  of  m-pda  are  also 
required  to  perform  testing  for 
mutagenic  effects  in  the  sex-linked 
recessive  lethal  and  bone  marrow 
cytogenetics  assays.  The  results  of 
human  health,  chemical  fate,  and 
aquatic  toxicity  testing  will  determine 
additional  testing  for  these  effects. 
DATES:  This  rule  shall  become  effective 
on  January  16. 1990.  In  accordance  with 
40  CFR  23.5.  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  daylight  time  on 
December  26, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  Rm.  E- 
543B,  401  M  St,  SW..  Washington,  DC 
20460,  (202)  554-1404,  TDD:  (202)  544- 
0551. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  in  response  to  the  Interagency 
Testing  Committee's  (ITC)  designation 
of  the  phenylenediamine  (PDA) 
chemical  category  for  health  and 
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envirooraental  effects  testing  (45  FR 
35897,  May  28,  IWO). 

L  Introduction 

A.  Test  Rule  Development  Under  TSCA 

This  final  rule  is  part  of  the  overall 
implementation  of  section  4  of  TSCA 
(Pub.  L  94-469,  90  Stat  2003  et  seq^  15 
U.S.C.  2601  et  seq.)  which  contains 
authority  for  EPA  to  require  the 
development  of  data  relevant  to 
assessing  the  risk  to  human  health  and 
the  environment  posed  by  exposure  to 
particular  chemical  substances  or 
mixtures  (chemicals). 

Under  section  4(a)  of  TSCA.  EPA  must 
require  testing  of  a  chemical  substance 
to  develop  health  or  environmental  data 
if  the  Administrator  makes  certain 
findings  as  described  in  TSCA  under 
section  4(a)(1)(A)  or  (B).  Detailed 
discussions  of  the  statutory  section  4 
findings  are  provided  in  EPA's  first  and 
second  proposed  test  rules,  which  were 
published  in  the  Federal  Register  of  July 
18, 1980  (45  FR  48510)  and  June  5. 1981 
(46  FR  30300). 

B.  Regulatory  History 

The  rrC  designated  the  PDA  category, 
consisting  of  50  chemicals,  for 
consideration  for  testing  for  health  and 
environmental  effects  in  its  Sixth 
Report  published  in  the  Federal  Register 
of  May  28, 1980  (45  FR  35897). 

EPA  issued  an  Advance  Notice  of 
Proposed  Rulemaking  (ANfPR)  for  13  of 
the  high  production  PDA's,  published  in 
the  Federal  Register  of  January  8, 1982 
(47  FR  973).  Subsequently  EPA  issued  a 
TSCA  section  8(a)  manufacturers' 
reporting  rule  on  Jime  22. 1982  (47  FR 
26992),  and  a  section  8(d)  health  and 
safety  data  reporting  rule  published  in 
the  Federal  Register  of  Sept.  2, 1982  (47 
FR  38780),  which  included  all  of  the 
PDA's  recommended  by  the  ITC 

After  reviewing  comments  submitted 
in  response  to  the  ITC's 
recommendation,  the  A>fPR,  the  section 
8(a)  and  8(d)  niles,  and  data  from  the 
pubUc  record,  EPA  issued  a  notice, 
published  in  the  Federal  Register  of 
January  30. 1985  (50  FR  472),  stating  that 
the  PDA  category  had  been  subdivided 
into  three  subcategories:  (1)  Five 
unsubstituted  PDA's  (hereafter  "pda's") 
(2)  eight  toluenediamines,  and  (3)  34 
PDA's  not  subject  to  testing.  EPA  then 
issued  a  proposed  test  rule  (NfPRM)  for 
the  unsubstituted  pda's  under  section 
4(a)  of  TSCA  published  in  the  Federal 
Register  of  January  6. 1986  (51  FR  472). 
The  NPRM  proposed  testing  of  o-.  /n-, 
andp-pda  for  aquatic  oxidation  rate  and 
toxicity  to  aquatic  organisms  and  testing 
of  yn-pda  for  mutagenicity  in  the 
Drosophila  sex-linked  recessive  lethal 


(SLRL)  test.  EPA  subsequentJy  extended 
the  comment  period  an  additional  30 
days  (51  FR  7593.  March  5, 1986).  No 
new  data  have  been  received  for  the  34 
subcategory  3  chemicals  which  would 
change  EPA's  decision  not  to  require 
testing  of  these  chemicals  at  this  time. 
The  toluenediamines  are  being 
considered  for  separate  rulemaking. 
EPA  concluded  from  its  analysis  of 
public  comments  that  the  NPRM  should 
be  modified,  and  therefore  issued  its 
proposed  modifications  for  public 
comment  published  in  the  Federal 
Register  of  January  14, 1988  (53  FR  913). 
The  modified  NPRM  proposed  that  acute 
neurotoxicity  testing,  namely  the 
functional  observation  battery  and  the 
motor  activity  tests,  be  added  for  all 
three  isomers.  Positive  results  lasting 
more  than  24  hours  would  trigger 
subchronic  neurotoxicity  testing  and 
neuropathological  exanxination.  EPA 
also  proposed  that  mutagenicity  testing 
of  m-pda  be  expanded  to  include.  In 
addition  to  the  previously  proposed 
Drosophila  sex-linked  recessive  lethal 
(SLRL)  assay,  the  in  vivo  mammalian 
bone  marrow  cytogenetics  test — 
chromosomal  analysis  (MBMC)  in  the 
mouse.  Positive  results  from  the  SLRL 
could  trigger  the  mouse  specific  locus 
test.  A  positive  MBMC  would  trigger  a 
dominant  lethal  test  in  the  mouse,  which 
if  positive,  would  trigger  a  heritable 
translocation  test  in  the  same  species. 
EPA  further  noted  that  positive  Chinese 
hamster  ovary  test  (CHO)  data 
identified  as  a  result  of  the  public 
comments  was  sufficient  to  trigger  an 
oncogenicity  bioassay.  "Hie  modified 
NPRM  also  retained  the  original 
proposal  that  chemical  fate  testing  be 
conducted  for  all  three  isomers.  It 
proposed  that  the  acute  aquatic  toxicity 
testing  of  o-  and  p-pda  with  rainbow 
trout  Daphnia  and  Gammarus  be 
condensed  into  one  tier  and  tliat  the 
number  of  acute-test  species  be  reduced. 
The  results  of  these  acute  aquatic  tests 
woidd  be  used  to  determine  whether 
chronic  toxicity  testing  would  be 
triggered  and  to  identify  the  most 
sensitive  vertebrate  and/or  invertebrate 
in  which  to  conduct  the  chronic  testing. 
The  proposed  chronic  testing  included 
the  fish  partial  life-cycle  flow-through 
test  and  the  invertebrate  life-cycle  flow- 
through  test  in  Daphnia  magna.  m-Pda 
would  be  retested  with  the 
aphnia  life-cycle  test 

As  stated  in  the  proposed  rule,  EPA 
expects  the  sulfate  salts  of  p-pda  and  m- 
pda  to  produce  substantially  the  same 
toxicological  effects  as  their  respective 
free  bases.  The  salts  that  are  known  to 
have  been  produced  and  that  were  cited 
by  the  ITC  include  p-pda.H»  SO4  (CAS 
No.  1624-57-75)  and  m-pda.Hi  SO«  (CAS 


No,  54-17-08).  Accordingly,  EPA  is 
making  the  findings  for  the  sulfate  salts, 
as  weU  as  their  respective  free  bases. 
Thus,  the  final  rule  requires 
manufacturers  and  processors  of  m-pda 
and  the  sulfate  salt  of  m-pda  to  conduct 
all  of  the  testing  of  jn-pda  or  its  salt  as 
required  by  this  rule,  and  manufacturers 
and  processors  of  p-pda  and  the  sulfate 
salt  of  p-pda  to  conduct  all  the  testing  of 
p-pda  or  its  salt  required  by  this  rule. 
Hereafter,  when  this  preamble  refers  to 
/77-pda  or  p-pda.  the  salts  of  ai-pda  and 
p-pda  are  also  meant  to  be  included, 
except  in  Unit  lil.C  when  actual  test 
substances  are  specified. 

n.  Public  Comment 

Comments  in  response  to  the  modified 
NPRM  for  pda's  were  received  from  E.  I. 
DuPont  de  Nemours.  Inc.  (DuPont)  (Ref. 
9)  and  the  Neurobeha\'ioral  Toxicity 
Test  Standard  Committee  (NTTSCJ. 
Psychopharmacology  Division  of  the 
American  Psychological  Association 
(Ref.  19).  These  comments  and  EPA's 
responses  to  these  comments  are 
summarized  below. 

A.  Exposure  Potential  Under  TSCA 
Section  4(a)(1)(A) 

Dupont  argued  that  industry  has 
supplied  enough  information  to  show 
that  workplace  exposure  to  the  pda's  is 
in  the  range  of  0.01  to  0.03  mg/m*.  and 
that  protective  clothing  and  face  masks 
are  worn  by  people  handling  any  of  the 
isomers  (Ref.  9).  This  level  is  below  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH) 
Threshold  Limit  Value  fllV)  of  0.1  mg/ 
m*  for  p-pda.  Consequently,  there  is  no 
evidence  of  exposure  under  TSCA 
section  4. 

EPA  acknowledges  that  workplace 
levels  of  pda's  may  vary  from  0.01  to 
0.03  mg/m*.  and  that  workers  involved 
with  the  manufacture  of  the  pda's  may 
wear  or  may  not  wear  the  protective 
clothing  described  by  DuPont  (Ref.  20). 
However,  EPA  notes  that  users  of /n- 
and  p-pda  reported  exposure  levels  from 
"nil"  to  1.5  mgym'  and  that  one  user  of 
;77-pda  provided  an  unsubstantiated 
estimate  for  shipping-handling  exposure 
of  50  mg/m»  (Ref.  20J.  The  ACGIH  TLV 
of  ai  mg/m*  to  skin  is  "sufficiently  low 
to  minimize  the  number  of  persons  who 
become  sensitized  (to  p-pda)  but  it  is 
recognized  that  the  hmit  is  not  low 
enough  to  prevent  exacerbation  of 
asthma  in  those  already  sensitized  top- 
pda"  (Ref.  21).  The  TLV  does  not 
address  exposure  to  either  o-  or  yn-pda 
nor  does  a  TLV  based  on  sensitization 
data  address  EPA's  concern  for 
potential  oncogenic  effects  from 
exposure  to  m-pda  or  potential 
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neurotoxic  effects  from  exposiue  to  p-, 
0-,  or  zn-pda.  Consequently,  there  is  no 
way  to  ascertain  the  actual  risk  of 
exposure  at  these  levels  imtil  testing  is 
condscted. 

In  addition  to  the  617  people  reported 
by  DuPont  to  be  potentially  exposed  to 
one  or  more  of  the  three  isomers  during 
their  uses  (Ref.  20).  the  National 
Occupational  Exposure  Survey  (Ref.  1) 
reports  that  as  many  as  59,483  workers 
in  6.187  plants  may  be  exposed  to  at 
least  one  of  the  pda's.  Hence,  EPA 
believes  that  exposure  to  pda's  may 
occiu'  during  processing  and  use,  as  well 
as  at  least  occasionally  during 
manufacture,  and  that  this  potential 
exposure  is  sufficient  to  support  EPA's 
section  4  findings.  Because  EPA  is 
concerned  about  oncogenic  and 
neurotoxic  effects,  there  is  an  adequate 
basis  for  the  finding  that  manufacturing, 
processing  and  use  of  pda's  may  present 
an  unreasonable  risk  of  injury  to  human 
health. 

B.  Health  Effects  Hazards  Potential 

1.  Neurotoxicity.  The  neurotoxicity 
testing  proposal  in  the  modified  NPRM 
generated  opposing  responses  from 
NTTSC  and  DuPont.  NTTSC  agreed  with 
EPA's  proposal  for  neurotoxicity  testing, 
and  recommended  that  motor  activity 
data  be  collected  as  part  of  the 
functional  observation  battery  (Ref.  19). 
NTTSC  also  suggested  that  an 
evaluation  of  schedule-controlled 
operantbehavior,  visual  impairment  and 
kindling  behavior  (electrochemical 
measurement  of  seizure  potential)  would 
provide  better  baseline  neurotoxicity 
data  for  the  pda's.  NTTSC  volunteered 
to  help  EPA  develop  experimental 
procedures  to  measure  these  effects. 

EPA  agrees  with  NTTSC  that  both 
motor  activity  and  functional 
observation  battery  should  be  included 
in  the  neurotoxicity  testing  program. 
EPA  agrees  that  the  testing  program 
does  not  include  measures  of  "higher 
cognitive  functioning  (e.g.,  schedule- 
controlled  operant  behaviors)."  The 
effect  of  pda's  on  "cognitive 
functioning"  has  not  been  adequately 
characterized,  yet  concern  for  this  effect 
still  exists.  Schedule-controlled  operant 
behavior  (SCOB)  testing  is  not  being 
required  at  this  time.  However,  because 
of  the  concerns  raised  in  the  public 
comments,  data  received  from  the 
required  testing  will  be  reviewed  for 
evidence  of  potential  effects  on 
cognitive  functioning.  A  public  program 
review  will  be  initiated  to  determine 
whether  to  require  SCOB  testing 
according  to  the  test  standard  in  40  CFR 
798  6500. 

The  pda  data  provide  some  evidence 
that  exposure  to  pda's  may  produce 


visual  disturbances.  It  is  not  clear  that 
these  effects  represent  a  direct  effect  on 
the  eye.  Von  Oettingen  (Rei  2) 
concluded  that  edema  around  the  bead 
was  more  likely  due  to  vascular  changes 
than  to  a  direct  effect  upon  the  nerve. 
Consequently,  EPA  does  not  beUeve 
sufficient  justification  exists  to  require 
visual  impairment  testing. 

EPA  agrees  with  NTTSC  that  the 
proposed  testing  does  not  adequately 
examine  the  potential  alterations  in 
seizure  susceptibihty  nor  does  it  assess 
the  effects  of  pda's  on  kindling  behavior. 
EPA  also  agrees  that  exposure  to  pda's 
may  increase  seizure  potential. 
However.  EPA  is  not  requiring  that 
these  tests  be  conducted  initially. 

DuPont  criticized  the  neurotoxic 
effects  testing  proposed  in  the  modified 
NPRM  as  inappropriate,  asserting  that 
adequate,  modem  testing  data  do  not 
support  the  central  nervous  system 
(CNS)  effects  observed  in  the  tum-of- 
the-century,  anecdotal  reports  cited  in 
the  modified  NPRM,  and  that  adequate 
consumer/worker  controls  are  already 
in  place  (Ref.  9). 

EPA  agrees  with  DuPont  that  the 
evidence  presented  by  NTTSC  in  its 
response  to  the  NPRM  (51  FR  472),  and 
discussed  in  the  modified  NPRM  (53  FR 
913),  did  not  definitely  prove  neurotoxic 
effects,  nor  did  it  demonstrate  a  lack  of 
neurotoxic  effects  from  exposure  to 
pda's.  Available  literature  shows  a 
consistent  pattern  of  neurobehavioral 
effects.  While  the  nervous  system 
cannot  be  determined  with  certainty  to 
be  the  primary  target  for  these  effects, 
this  possibility  cannot  be  excluded. 
Convulsions  after  treatment  with  pda's 
have  consistently  been  reported  since 
the  turn  of  the  century  in  many  animal 
species,  and  these  data  imply  a  direct 
neurological  effect  Although 
convulsions  were  reported  at  lethal 
concentrations,  there  is  concern  that 
subconvulsive  concentrations  may  pose 
a  health  risk.  The  repeated 
administration  of  convulsive  agents  at 
subcon\Tilsive  dose  levels  can  result  in 
the  development  of  a  permanent  state  of 
seizure  susceptibihty  (Ref.  3).  Further 
concern  is  indicated  by  studies  which 
demonstrate  that  a  single  super- 
convulsant  exposure  in  the  developing 
organism  can  increase  seizure 
susceptibility  later  in  the  adult  (Ref.  4); 
the  immature  brain  may  be  more 
vulnerable  to  seizures  than  the  adult 
brain.  Many  neurobehavioral  effects  for 
such  convulsants  as  picrotoxin, 
bicuculline,  and  carbclines  have  been 
reported  at  subconvulsant 
concentrations  (ReL  5).  These  data 
suggest  that  dermal  exposure  to  pda's 
may  cause  seizures  and  neurological 
damage.  EPA  believes  that  the  data 


leave  sufficient  uncertainty  as  to 

neurotoxic  effects  to  justify  neurotoxic 
effects  testing  for  ail  three  isomers. 

When  all  of  the  required  neorotoxidty 
testing  data  have  been  received  by  EPA. 
the  data  will  be  reviewed  and  a  public 
program  review  will  be  initiated.  If  EPA 
determines,  fi-om  its  review  of  the  data 
developed  by  this  rule,  that  additional 
testing  is  warranted,  EPA  will  issue  a 
subsequent  notice  proposing  testing  for 
seizure  potential  or  other  effects. 

2.  Mutagenicity.  DuPont  argued  that 
mutagenic  effects  of  pda's  are 
adequately  characterized.  Comments 
submitted  in  rulemakings  for  other 
section  4  chemicals  state  that  EPA's 
proposed  mouse  specific  locus  testing 
and  the  heritable  translocation  testing 
cannot  be  done.  DuPont  pointed  out  that 
the  notice  failed  to  identify  whether  a 
visible  or  biochemical  specific  locus  test 
would  be  used,  that  the  micronucleus 
test  is  more  economical  than  die  bone 
marrow  testing,  and  that  the  heritable 
translocation  test  and  bone  marrow 
testing  could  effectively  be  done  in  the 
same  animals,  if  EPA  continues  to 
require  these  tests.  DuPont  questioned 
the  appUcabihty  of  the  sex -linked 
recessive  lethal  test  (SLRL)  for 
predicting  genetic  effects  in  mammals. 

EPA  has  proposed  separately  to 
amend  the  requirement  for  the  mouse 
visible  specific  locus  test  (MVSL;  53  FR 
51847.  December  23. 1988).  for  proposed 
and  final  test  rules  promulgated  under 
section  4(a)  of  TSCA.  EPA  is  proposing 
to  allow  test  sponsors  for  this  test  rule 
to  choose  either  the  MVSL  or  the  mouse 
biochemical  specific  locus  test  (MBSL), 
proposed  under  40  CFR  798.5195.  to  test 
for  heritable  mutations  in  mammals. 
EPA  believes  that  the  MBSL  and  MVSL 
are  comparable  tests  and  are  acceptable 
for  detecting  this  endpoint  in  mammals. 
EPA  is  proposing  a  reporting 
requirement  of  51  months  for  the 
completion  of  testing  for  either  the 
MVSL  or  MBSL  once  triggered.  If  the 
MVSL  proposal  becomes  final  it  will 
apply  to  all  existing  and  prospective 
section  4  test  rules,  including  this  rule 
for  pda's. 

If  the  specific  locus  test  is  triggered, 
selection  of  route  of  exposure  will  be 
decided  as  part  of  the  program  review  of 
the  required  mutagenicity  testing. 

EPA  agrees  with  DuPont  that  the 
mouse  micronucleiis  assay  would 
provide  useful  information  on  the 
mutagenic  potential  of  m-pda,  and  is 
therefore  allowing  this  reqitested 
change.  EPA  is  also  requiring  that  m-pda 
be  tested  in  the  in  vivo  mammalian  bone 
marrow  cytogenetics  test:  Micronucleus 
assay  (40  CFR  796.5395),  rather  than  the 
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MBMC  chromosomal  analysis  test  in  the 
modified  pda's  proposal. 

The  available  data  on  mutagenic 
potential  of  the  pda's  indicate  that  these 
chemicals  have  potential  effects  on  the 
gonadal  tissue  in  mammals  (Refs.  6  and 
7).  The  SLRL  assay  cannot  be 
extrapolated  to  man  and  the  data  from 
this  assay  are  not  intended  to  be  used  in 
this  way.  SLRL  results  will  be  taken  as 
an  indication  of  the  abihty  oim-pda  to 
interact  with  gonadal  DNA  to  induce 
heritable  mutations  in  non-mammalian 
species.  These  results  will  be 
incorporated  into  the  body  of 
mutagenicity  data  examined  at  the 
program  review  stage  of  testing,  as 
described  in  the  modified  NPRM. 

3.  Oncogenicity.  IhiPont  argued  that 
sufficient  information  already  exists  to 
determine  the  potential  cancer  risk  from 
exposure  to  m-pda  and  that  further 
testing  is  unnecessary.  DuPont  also 
reported  that  correspondence  with  Dr. 
M.  Matsuyama,  director  of  the  Japanese 
bioassay  on  /n-pda,  has  revealed 
negative  test  results.  Dr.  Matsuyama  has 
forwarded  a  copy  of  the  published 
bioassay  results  to  EPA  (Ref.  8].  EPA  is 
reviewing  the  data  included  in  the 
Japanese  study  and  this  information  will 
be  included  in  the  total  body  of 
information  reviewed  by  EPA  when  EPA 
decides  whether  oncogenicity  testing  is 
to  be  initiated. 

In  the  proposed  rule,  EPA  proposed 
that  oncogenicity  testing  would  be 
triggered  from  positive  SLRL  results  (51 
FR  472,  476  &  493).  In  the  reopening  of 
comments,  EPA  noted  that  oncogenicity 
testing  has  already  been  triggered  from 
a  positive  CHO  assay  (53  FR  913.  914). 
Other  language  in  the  document 
suggested  that  other  positive 
mutagenicity  tests  would  trigger 
oncogenicity  testing  (53  FR  913.  921). 
EPA  also  noted  that,  although 
oncogenicity  testing  had  been  triggered 
and  that  oncogenic  potential  for  /n-pda 
was  inadequately  characterized,  a 
review  of  all  scientific  evidence  would 
be  completed  before  oncogenicity 
testing  would  be  initiated  (53  FR  913. 
914).  DuPont  questioned  the 
applicability  of  the  SLRL  for  predicting 
oncogenicity.  EPA  reiterates  that  the 
oncogenicity  test  has  been  triggered  by 
existing  mutagenicity  data;  therefore 
SLRL  data  are  not  needed  for  purposes 
of  an  oncogenicity  trigger.  However,  all 
mutagenicity  data  will  be  part  of  the 
scientific  evidence  reviewed  by  EPA  to 
determine  whether  oncogenicity  testing 
shall  be  initiated. 

Regrettably  a  typographical  error  was 
perpetuated  in  both  the  proposed  rule 
and  the  reopening  of  comments.  EPA 
intended  to  propose  oncogenicity  testing 
(40  CFR  798.3300)  rather  than  combined 


chronic  toxicity/oncogenicity  testing  (40 
CFK  798.3320).  However,  in  both 
documents,  required  oncogenicity 
testing  is  described  as  being  conducted 
in  accordance  with  40  CFR  798.3320  (51 
FR  472.  476;  53  FR  913.  921).  These  tests 
differ  in  numbers  of  required  test 
species,  duration  of  testing,  and 
measured  endpoints  and  40  CFR 
798.3320  does  not  adequately  address 
the  oncogenic  potential  of  m-pda  at  this 
time.  Therefore,  although  EPA  did  make 
the  finding  that  oncogenicity  testing  is 
necessary  (if  indicated  by  the  weight  of 
evidence  review  after  completion  of  the 
SLRL),  EPA  is  not  specifying  the  test 
standard  in  this  rule.  If  oncogenicity 
testing  is  indicated,  EPA  will  publish  a 
Federal  Register  notice  of  the  proposed 
oncogenicity  test  standard  for  comment. 

C.  Chemical  Fate  and  Aquatic  Toxicity 

1.  Indirect  photolysis.  DvPont  argued 
that  the  chemical  fate  data  collected 
were  state-of-the-art  and  any  additional 
analytical  exercise  requiring 
identification  of  break-down  products 
would  be  very  costly  exploratory 
research  and  consequently 
inappropriate  for  section  4  rulemaking. 
DuPont  argued  that  EPA  presented 
inadequate  arguments  for  use  of  humic 
acids  in  the  testing  and  that  EPA's 
explanation  for  rejecting  the  Delaware 
River  data  was  unsatisfactory. 

EPA  agrees  with  DuPont  that  the 
analysis  of  break-down  products  would 
be  very  costly;  therefore,  EPA  is  not 
requiring  chemical  analysis  beyond  that 
needed  to  document  the  concentrations 
of  the  pda's  in  the  test  solutions  as 
required  in  the  test  guidelines. 

EPA  maintains  that  indirect  photolysis 
testing  is  necessary  and  that  including 
humic  acids  in  the  test  system  is 
necessary  to  adequately  complete  this 
testing.  DuPont  states  that  "DuPont, 
with  EPA's  approval  and  participation, 
designed  studies  in  1984  and  1985  to 
determine  the  oxidative  half-lives  of  the 
pda's.  These  studies  sought  information 
both  about  environmental 
disappearance  of  pda's  and  the 
mechanisms  of  pda  toxicity.  DuPont 
completed  these  studies  and  performed 
additional  work  to  provide  the  EPA  with 
more  information  than  it  had  originally 
requested..."  (Ref.  9). 

EPA  notes  that  discussions  with 
DuPont  on  the  oxidation  rate  studies 
occurred  in  1984.  prior  to  the  onset  of  the 
studies  referenced  by  DuPont  in  their 
comments.  Repeated  efforts  were  made 
by  EPA  to  include  DuPont  in  the 
development  of  the  Indirect  Photolysis 
Guidelines,  so  that  DuPont's  planned 
studies  would  follow  EPA's  protocol  for 
the  pda's  (Refs.  10  and  11).  DuPont 
contacted  the  individuals  involved  in 


developing  the  guidelines  (Ref.  12).  but    - 
since  the  development  of  the  indirect 
photolysis  guidelines  did  not  correspond 
with  DuPont's  testing  schedule,  the 
oxidation  rate  study  was  completed  in 
accordance  with  DuPont's  protocol  (Ref. 
12  and  13).  Throughout  these 
discussions,  EPA  reminded  DuPont  that 
the  oxidation  rate  study  must  be 
environmentally  relevant  (Ref.lO),  and 
that  EPA  reserved  the  right  to  review 
both  the  protocol  and  the  data  generated 
for  their  relevance  to  EPA's  needs  (Refs. 
10. 11.  and  15).  If  the  data  met  these 
needs,  EPA  could  reconsider  its 
proposed  testing;  if  the  data  did  not. 
EPA  would  proceed  with  the  indirect 
photolysis  requirement,  including 
addition  of  humic  acid  to  the  testing 
solutions  (Ref.  16).  The  modified  NPRM 
presents  EPA's  rationale  for  requiring 
the  indirect  photolysis  study  and  the 
reasons  why  the  oxidation  rate  studies 
submitted  by  DuPont  do  not  meet  EPA's 
needs  (53  FR  913,  918-917). 

The  additional  work  submitted  by 
DuPont  In  response  to  the  ANPR 
included  a  study  measuring  the 
disappearance  rate  of  p-pda  in 
Delaware  River  water.  In  addition  to  the 
concerns  listed  in  the  modified  NPRM, 
the  following  conditions  have  been 
identified  as  unacceptable:  (1)  Although 
DuPont's  report  implied  that  molecular 
oxygen  is  intimately  involved  in  the 
oxidation  of  p-pda,  documentation  of 
molecular  oxygen  depletion  was  not 
included  In  DuPont's  report;  (2)  the 
study  report  did  not  document  quality 
control;  and  (3)  the  composition  of  the 
test  water  was  unknown.  Because  of 
these  deficiencies.  EPA  has  not  modified 
its  decision  to  require  the  indirect 
photolysis  testing. 

2.  Aquatic  toxicity.  DuPont  argued 
that  the  aquatic  toxicity  tests  submitted 
to  EPA  were  reliable  because  the  data 
were  collected  according  to  EPA- 
approved  protocols,  that  chemical 
detection  levels  were  state-of-the- 
science,  that  flow-through  testing  would 
not  improve  data  reliability,  that  EPA 
did  not  provide  adequate  arguments  for 
the  inadequacy  of  the  chronic  Daphnia 
test  for  m-pda.  and  that  Gammarus  is 
not  a  good  test  organism  (Ref.  9). 

EPA  approved  DuPont's  protocols 
prior  to  the  onset  of  the  1985  studies  in 
Daphnia,  fathead  minnows,  and  algae 
with  acceptance  of  study  results  being 
contingent  upon  EPA's  review  (Ref.  18). 
In  the  modified  NPRM,  EPA  reported 
that  these  studies  were  flawed.  EPA  test 
guidelines  require  flow-through  testing 
for  chemicals  that  may  hydrolyze, 
oxidize,  volatilize,  or  biodegrade  to 
maintain  constant  chemical 
concentrations  throughout  the  duration 
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of  the  experiment.  Pda's  are  expected  to 
oxidize.  EPA  acknowledges  that  DuPont 
used  8tate-of-the-science  analytical 
techniques  to  determine  pda 
concentrations  in  the  test  solutions; 
however,  constant  chemical 
concentrations  were  not  maintained  in 
the  tests  submitted  by  DuPont  EPA  has 
chosen  not  to  require  the  fathead 
minnow  and  daphnid  acute  toxicity  tests 
to  be  repeated:  these  data  will  be  used 
in  combination  with  the  acute  flow- 
through  rainbow  trout  and  Gammarus 
studies  to  determine  the  most  sensitive 
species  for  testing  in  the  fish  partial  life- 
cycle  test  and  to  assess  the  acute  hazard 
of  pda's  to  aquatic  organisms. 

The  chronic  Daphnia  test  lacks 
adequate  documentation  for  chemical 
concentration  measurements.  EPA 
acknowledges  that  DuPont  used  state- 
of-the-science  analytical  techniques  to 
determine  m-pda  concentrations  in  the 
test  solutions.  However,  this  test  is  a 
static-renewal  test.  EPA 
guidelinesrecommend  that  test 
concentrations  should  be  measured,  at  a 
minimum,  in  each  chamber  before  the 
test  and  in  each  chamber  on  7, 14,  and 
21  days  of  the  test  to  determine  actual 
chemical  concentrations  being  tested. 
DuPont's  study  does  not  identify 
whether  test  chamber  concentrations 
wore  measured  before  or  after  the 
daphnids  were  exposed  to  the  chemical 
solution.  The  test  concentrations  also 
varied  from  22.5  to  86.7  percent  of  the 
nominal  concentrations,  a  variation  EPA 
believes  could  have  been  reduced  by 
conducting  a  flow-through  assay. 
However,  EPA  has  chosen  not  to  require 
repetition  of  this  study.  The  data  will  be 
combined  with  the  fathead  minnow  and 
rainbow  trout  partial  life-cycle  test 
results  to  assess  the  long-term  hazard  of 
m-pda  to  aquatic  organisms. 

EPA  disagrees  with  DuPont  that 
Gammarus  testing  is  not  well 
documented.  Gammarus  is  a  good  test 
organism  because  it  provides  data  for 
response  of  amphipods  to  chemical 
toxins,  has  shown  comparability  with 
daphnids  in  response  to  toxic  stresses, 
and  sometimes  is  a  more  sensitive 
species  than  Daphnia. 

EPA  is,  therefore,  requiring  aquatic 
toxicity  testing  according  to  the  testing 
scheme  presented  in  the  modified 
NPRM.  All  three  isomers  shall  be  tested 
in  the  rainbow  trout  and  Gammarus 
acute  tests.  Since  the  daphnid  and 
fathead  minnow  LCm,  for  p-pda  are  less 
than  1  mg/L  and  for  o-pda  the  daphnid 
LC^  is  less  than  1  mg/L,  testing  forp- 
and  o-pda  will  proceed  to  the  daphnid 
life-cycle  and  the  fish  partial  life-cycle 
test  in  the  more  sensitive  species  of 
rainbow  trout  or  fathead  minnow.  For 


m-pda,  a  fish  partial  life-cycle  test  shall 
be  conducted  because  of  1985  data 
showing  the  maximum  acceptable 
toxicant  concentration  (MATC)  to  be 
less  than  0.1  mg/L  The  results  of  the 
rainbow  trout  acute  testing  will  be 
compared  to  the  fathead  minnow  acute 
toxicity  data  to  determine  the  more 
sensitive  species  for  testing  m-pda. 
Chemical-specific  sensitivity  of  fish  to 
the  pda  isomers  may  provide  results 
requiring  testing  of  the  three  isomers  in 
different  fish  species.  Although  the 
aquatic  invertebrate  acute  testing  will 
provide  needed  data  measuring  species 
sensitivity  to  pda's,  EPA  chronic 
invertebrate  test  guidelines  are 
available  only  for  daphnids. 
Consequently,  all  chronic  aquatic 
invertebrate  testing  is  being  required  in 
Daphnia  magna. 

3.  Reporting  deadlines.  DuPont  found 
the  reporting  deadlines  unrealistic 
stating  they  fail  to  allow  adequate  time 
for  critical  administrative  paths 
involved  in  the  proposed  tiered  testing. 
However,  insufficient  evidence  was 
presented  to  show  that  pda's  present 
unique  qualities  should  cause  EPA  to 
alter  the  reporting  requirements 
proposed  in  the  NPRM  and  modified 
NPRM.  Therefore,  the  required  reporting 
deadlines  will  remain  the  same  as 
required  for  other  section  4  final  rules. 

4.  Cost  of  testing.  DuPont  disagreed 
with  EPA's  estimated  testing  cost 
DuPont  argued  that  actual  testing  costs 
would  total  approximately  $1  million 
more  than  EPA's  estimate.  EPA  has 
evaluated  DuPont's  submission  and 
finds  it  difficult  to  determine  the 
differences  in  the  costs  since  DuPont  did 
not  provide  the  rationale  for  its 
estimate.  For  all  three  isomers,  DuPont 
estimated  the  partial  life-cycle  test  in 
rainbow  trout  to  be  $30,000  and  $120,000, 
oxidative  half  hfe  and  oxidative  by- 
product assays  $100,000  and  $200,000, 
and  chronic  neurotoxicity  test  $540,000. 
EPA's  estimated  price  range  for  the 
required  rainbow  trout  partial  life-cycle 
assays  for  all  three  isomers  is  $54,000  to 
120,000  and  for  the  subchronic 
neurotoxicity  testing  $285,000.  EPA  is 
not  requiring  chronic  neurotoxicity 
testing  at  this  time.  The  required  indirect 
photolysis  testing  for  all  isomers  is 
estimated  to  be  $15,000  to  $18,000. 
However,  since  publication  of  the 
modified  NPRM,  the  estimated  cost  of 
the  mouse  biochemical  specific  locus 
test  has  been  updated  to  between 
$350,000  and  $800,000.  EPA's  total 
estimated  cost  for  testing  would 
therefore  increase  to  $1.8  to  $2.6  million, 
approaching  DuPont's  cost  estimation. 
EPA  believes  that  this  cost  does  not 
impose  an  excessive  economic  burden 


upon  the  pda  industry  (see  Unit  IV  of 
this  preamble). 

UL  Final  Health  and  Enviroomental 
EHects  Test  Rule  for  UosubstUuted 
Pheoyleoediamines 

A.  Findings      ' 

EPA  is  basinjg  the  fmal  health  and 
environmental  effects  testing 
requirements  on  the  authority  of  section 
4(a)(1)(A)  of  TSCA. 

1.  Health  effect*  testing.  EPA  finds 
that  the  manufacture,  processing,  and 
use  of  m-pda  and  m-pdaJ-itSO*  may 
present  an  unreasonable  risk  of 
mutagenic  and  oncogenic  effects,  and 
that  manufacture,  processing,  and  use  of 
m-,  0-,  p-pda,  /n-pda.H*SO«,  and  p- 
pda.H2S04  may  present  an  unreasonable 
risk  of  neurotoxic  effects  in  humans 
because  (1)  as  many  as  59.483  workers 
in  6,187  plants  may  be  exposed  during 
manufacture,  processing  and  use  to  at 
least  one  of  the  three  isomers  (Ref.  1); 
and  (2)  for  m-pda,  a  potential  genotoxic, 
oncogenic  and  neurotoxic  hazard  exists, 
and  for  o-pda  and  p-pda  a  potential 
neurotoxic  hazard  exists  from  this 
exposure.  Under  section  4(aMl)(A)(ii), 
EPA  also  fmds  that  there  are  insufficient 
data  to  reasonably  predict  such  effects 
on  human  health  from  the 
manufacturing,  processing,  and  use  of 
these  pda's.  Under  section  4(a)(l)(A)(iii). 
EPA  finds  that  testing  of  these  pda's  is 
necessary  to  develop  data  for  potential 
genotoxic  neurotoxic  and  oncogenic 
hazards  to  determine  whether 
manufacture,  processing,  or  use  of  pda's 
does  or  does  not  present  an 
unreasonable  risk  of  injury  to  human 
health. 

In  this  rule  EPA  finds  that  testing  is 
necessary  to  determine  the  potential 
oncogenic  hazard  from  exposure  to  m- 
pda.  A  determination  of  whether 
oncogenicity  testing  will  be  initiated  and 
the  required  test  standard  for  testing  for 
oncogenic  effects  will  be  included  in  the 
weight-of-evidence  review.  If  such 
testing  is  indicated.  EPA  will  publish 
this  determination  and  propose  a  test 
standard  for  comment  in  a  separate 
Federal  Rej^ter  notice. 

a.  Mutagenicity.  The  finding  that  m- 
pda  "may  present  an  unreasonable  risk" 
of  mutagenic  toxicity  is  based  on  its 
positive  Ames  assays  and  a 
comparative  study  which  showed  m-pda 
to  be  the  most  potent  mutagen  of  11 
aromatic  amines  tested  (51  FR  472,  474), 
positive  results  in  the  in  vivo  Chinese 
hamster  ovary  chromosomal  aberration 
test  and  inhibition  by  m-pda  of  mouse 
testicular  cell  DNA  synthesis  ia  vitro  (53 
FR  913,  914). 
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b.  Neurotoxicity.  The  finding  that 
these  pda  isomers  "may  present  an 
unreasonable  risk"  of  neurotoxicity  is 
based  on  available  hterature  reports  of 
a  consistent  pattern  of  neurobehavioral 
ejects  resulting  from  exposure  to  pda's. 
These  reports  suggest  that  dermal 
exposure  to  pda's  may  cause  seiziu^s  at 
very  low  levels,  cause  adverse  physical 
and  neurological  effects  and  visual 
disturbances,  and  that  subcutaneous 
injections  cause  clonic  and  tonic  spasms 
indicating  interference  with  brain 
metabolism.  These  data  leave  sufficient 
uncertainty  and  data  gaps  to  justify 
neurotoxic  effects  testing  for  all  three 
isomers  (53  FR  913. 916). 

c.  Oncogenicity.  The  finding  that  m- 
pda  may  present  an  unreasonable  risk  of 
oncogenicity  is  based  on  a  positive 
Chinese  hamster  ovary  assay  (53  FR  913. 
914). 

2.  Chemical  fate  and  environmental 
effects  testing.  EPA  finds  that  pda's  may 
present  an  unreasonable  risk  to  the 
environment  and  that  data  are 
insufficient  to  determine  aquatic  toxicity 
of  pda's.  EPA  finds  that:  (1) 
Concentrations  of  these  pda's  in  the 
environment  could  reach  levels  which 
may  be  harmful  to  aquatic  organisms 
and  they  may  persist  long  enough  that 
exposure  to  them  may  present  an 
unreasonable  risk  of  acute  or  chronic 
injury  to  aquatic  organisms.  In  addition, 
the  ^ding  that  these  pda's  "may 
present  an  unreasonable  risk"  to  aquatic 
organisms  is  based  upon  the  literatiu^ 
values  for  acute  toxicity  of  these  pda's 
to  aquatic  organisms,  structure-activity 
relationships  with  toluenediamines  (51 
FR  472,  475).  and  aquatic  toxicity  data 
submitted  by  DuPont  (53  FR  913,  916- 
918;  Unit  n.C  of  this  preamble).  (2)  There 
are  insufficient  data  to  cheu-acterize 
potential  environmental  persistence  and 
toxicity  of  these  pda's.  (3)  Testing  is 
necessary  to  characterize  the 
environmental  persistence  and  aquatic 
toxicity  of  m-,  o-,  and  p-pda  to  help 
determine  whether  manufacturing, 
processing,  or  use  of  these  pda's  does  or 
does  not  present  an  unreasonable  risk  of 
injury  to  the  environment 

The  reason  chemical  fate  testing  is 
being  required  is  based  upon  the 
chemical  properties  of  these  pda's, 
biodegradation  efficiency  in  activated 
sludge,  structure-activity  relationships 
with  toluenediamiijes  (51  FR  472,  475), 
and  the  uncertain  environmental 
relevance  of  existing  chemical  fate  data 
(53  FR  913.  916-917;  Unit  II.C). 

B.  Test  Standards 

1.  Health  effects.  On  the  basis  of  the 
findings  given  above  for  health  effects 
testing.  EPA  is  requiring  that  m-pda  be 
tested  for  mutagenic  and  oncogenic 


effects,  and  that  m-,  o-,  and  p-pda  be 
tested  for  neurotoxic  effects,  chemical 
fate,  and  aquatic  toxicity.  These  tests 
shall  be  conducted  in  accordance  with 
specific  test  guidelines  set  forth  in  40 
CFR  parts  795.  796,  797,  and  798.  The 
tests  are  to  be  conducted  in  accordance 
with  EPA's  TSCA  Good  Laboratory 
Practice  (GLP)  Standards  in  40  CFR  part 
792.  On  the  basis  of  the  findings 
presented  in  Unit  IIIA.1  of  this 
preamble  for  human  health  effects,  EPA 
is  requiring  that  m-pda  be  tested  for 
mutagenicity,  using  Drosophila  sex- 
linked  recessive  lethal  and  mouse  bone 
marrow  micronucleus  assays,  as 
stipulated  in  40  CFR  798.5275  and 
798.5395,  respectively.  A  positive  bone 
marrow  assay  would  trigger  a  dominant 
lethal  assay  in  mice  using  the  procedure 
in  40  CFR  798.5450.  A  positive  result  in 
the  dominant  lethal  assay  may,  after  a 
public  program  review,  trigger  the 
heritable  translocation  assay  using  the 
procedure  in  40  CFR  798.5460.  If  the 
dominant  lethal  assay  is  negative,  no 
further  chromosomal  aberration  testing 
will  be  required  for  m-pda. 

If  the  sex-linked  recessive  lethal 
assay  is  positive,  after  a  public  program 
review,  the  MVSL  (40  CFR  798.5200)  will 
be  triggered.  If  the  proposed  amendment 
for  the  requirement  of  the  MVSL  is 
promulgated  prior  to  the  onset  of  the 
MVSL  testing,  the  test  sponsor  may 
choose  to  conduct  either  the  MVSL  or 
the  MBSL  and  shall  notify  EPA  in 
writing  of  its  choice  in  its  first  interim 
report  If  the  sex-linked  recessive  lethal 
assay  is  negative,  no  further  gene- 
mutation  testing  will  be  required. 

A  determination  of  whether 
oncogenicity  testing  shall  be  initiated 
will  be  made  at  the  completion  of  the 
mutagenicity  testing  program,  at  which 
time  EPA  will  make  a  weight-of- 
evidence  determination  and  conduct  a 
public  program  review  as  referenced  in 
Unit  II.B.3  of  this  preamble.  If  the  test 
must  be  initiated,  EPA  will  propose  the 
oncogenicity  test  standard  for  comment. 

On  the  basis  of  the  findings  presented 
in  Unit  II1.A.1  of  this  preamble  for 
human  health  effects.  EPA  is  requiring 
that  /n-pda.  o-pda.  and  p-pda  be  tested 
for  neurotoxic  effects  (acute  functional 
observational  battery  and  motor  activity 
test)  using  the  test  guidelines  in  40  CFR 
798.6050  and  798.6200.  Results  of  the 
acute  testing  may  trigger  subchronic 
neurotoxicity  testing  and 
neuropathological  examination,  as 
specified  in  40  CFR  798.6050.  798.6200. 
and  798.6400. 

EPA  will  hold  a  pubUc  program 
review  prior  to  requiring  the  initiation  of 
the  mouse  specific  locus  assay,  the 
heritable  translocation  assay,  the 
chronic  oncogenicity  assay,  or 


additional  neurotoxicity  testing.  Public 
participation  in  this  program  review  will 
be  in  the  form  of  written  conunents  or  a 
public  meeting.  A  request  for  public 
comments  or  notification  of  a  public 
meeting  will  be  published  in  the  Federal 
Register.  Should  EPA  determine,  from 
the  available  weight  of  evidence,  that 
proceeding  to  the  mouse  specific  locus 
test  heritable  translocation  test 
oncogenicity  test,  or  neurotoxicity 
testing  is  no  longer  warranted,  EPA 
would  propose  to  repeal  that  test 
requirementfs)  and.  after  public 
comment  issue  a  final  amendment  to 
rescind  the  requirement(8).  If 
oncogenicity  testing  must  be  initiated. 
EPA  will  propose  the  standard  for 
conducting  such  testing  in  a  separate 
Federal  Register  notice. 

2.  Chemical  fate.  On  the  basis  of  the 
reasons  presented  in  Unit  ni.A.2  for 
chemical  fate  testing.  EPA  is  requiring 
that  m-,o-,  and  p-pda  be  tested  in  the 
indirect  photolysis  screening  test  as 
specified  in  40  CFR  795.70. 

3.  Environmental  effects.  On  the  basis 
of  the  justifications  presented  in  Unit 
III.A.2  for  environmental  effects  testing. 
EPA  is  requiring  that  acute  toxicity 
testing  of  m-,  o-,  and  p-pda  be  conducted 
on  (1)  rainbow  trout  [Salmo  gairdneri) 
using  the  test  guideline  in  40  CFR 
797.1400;  and  (2)  in  Cammarua  sp.  using 
the  test  guideline  specified  in  40  CFR 
795.120.  Since  existing  fathead  minnow 
or  daphnid  acute  toxicity  test  data  or 
algal  bioassay  test  data  satisfy  at  least 
one  of  the  decision  criteria  for  each 
chemical,  as  defined  in  the  NPRM  and 
modified  NPRM,  fish  partial  hfe-cycle 
testing  shall  be  conducted  for  o-,  p-,  and 
/n-pda's  as  specified  \n  40  CFR  797.1600 
in  the  more  «ensitive  species  of  either 
rainbow  trout  (Salmo  gairdneri)  or 
fathead  minnow  [Pimephales  promelas). 
The  acute  fish  toxicity  testing  may 
provide  data  requiring  the  different 
isomers  to  be  tested  in  different  fish 
species  in  the  fish  partial  life-cycle  test. 
Daphnia  magna  life-cycle  testing  shall 
be  conducted  for  o-and  p-pda's  as 
specified  in  40  CFR  797.1330. 

EPA  is  requiring  that  the  TSCA  health 
effects,  chemical  fate,  and 
environmental  effects  test  guidelines 
referenced  in  Unit  III.B  of  this  preamble, 
and  subsequent  revisions,  shall  be  the 
test  standards  for  the  purposes  of  the 
required  tests  for  pda's.  TTie  TSCA  test 
standards  for  health  effects,  chemical 
fate,  and  aquatic  toxicity  specify 
generally  accepted  minimum  conditions 
for  determining  health  effects,  chemical 
fate,  and  aquatic  organism  toxicities  for 
substances  such  as  pda's  to  which 
humans  and  the  environment  are 
expected  to  be  exposed.  EPA  believes 
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that  these  test  methods  reflect  the 
current  state  of  the  science  for  testing 
chemicals  such  as  pda's  for  the  specified 
endpoints. 

C  Test  Substance 

EPA  is  requiring  that  m-,  o-,  andp- 
pda,  each  of  at  least  98  percent  purity, 
shall  be  used  as  the  test  substances. 
EPA  expects  that  the  free  bases  may  not 
be  sufficiently  stable  to  be  used  as  test 
substances  for  repeated  dose  health 
effects  testing.  Thus,  as  stated  in  the 
proposed  rule  (51  FR  472,  478)  either  the 
hydrochloride  or  sulfate  salt  of  m-pda  is 
an  acceptable  test  substitute  for  the 
oncogenicity  test  because  it  should  be 
more  stable.  In  addition  for  this  final 
rule,  either  the  hydrochloride  or  sulfate 
salt  of  OT-pda.  p-pda,  or  o-pda  is  an 
acceptable  substitute  for  the  subchronic 
neurotoxicity  testing  if  any  of  the  free 
bases  prove  to  be  unstable  under  the 
conditions  of  the  study.  Such  salts  must 
be  of  at  least  98  percent  purity. 

D.  Persons  Required  To  Test 

Section  4(b)(3)(B)  specifies  that  the 
activities  for  which  the  EPA  makes 
section  4(a)  findings  (manufacture, 
processing,  distribution,  use  and/or 
disposal)  determine  who  bears  the 
responsibility  of  testing.  Manufacturers 
are  required  to  lest  if  the  findings  are 
based  on  manufacturing  ("manufacture" 
is  defined  in  section  3(b)  of  TSCA  to 
include  "import").  Processors  are 
required  to  test  if  the  findings  are  based 
upon  processing.  Both  manufacturers 
and  processors  are  required  to  test  if  the 
exposure  giving  rise  to  the  potential  risk 
occurs  during  use,  distribution,  or 
disposal. 

Because  EPA  has  found  that 
manufacturing,  processing,  and  using  p- 
pda.  o-pda.  /n-pda.  and  the  sulfate  salts 
of  p^pda  and  m-pda  may  result  in  an 
unreasonable  risk  to  human  health  or 
the  envirorunent.  EPA  is  requiring  that 
persons  who  manufacture  or  process,  or 
intend  to  manufacture  or  process,  p-,  o-, 


m-pda  and  the  sulfate  salts  of  p-pda  and 
m-pda  at  any  time  from  the  effective 
date  of  the  final  test  rule  to  the  end  of 
the  reimbursement  period  be  subject  to 
the  testing  requirements  for  the 
particular  substance  as  required  by  this 
rule.  The  end  of  the  reimbursement 
period  will  be  5  years  after  the  last  final 
report  is  submitted,  or  an  amount  of 
time  equal  to  that  which  was  required  to 
develop  data  if  more  than  5  years,  after 
the  submission  of  the  final  report 
required  under  the  test  rule. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  pe.Tnit  two  or  more  manufacturers 
Of  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  ^A  for  an 
exemption  from  the  requirement  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
part  790. 

Manufacturers  (including  importers) 
subject  to  this  rule  are  required  to 
submit  either  a  letter  of  intent  to 
perform  testing  or  an  exemption 
application  within  30  days  after  the 
effective  date  of  the  final  test  rule.  The 
required  procedures  for  submitting  such 
letters  and  applications  are  described  in 
40  CFR  part  790. 

Processors  subject  to  this  rule,  unless 
they  are  elso  manufacturers,  are  not 
required  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing,  unless  manufacturers  fail  to 
submit  notices  of  intent  to  test  or  later 
fail  to  sponsor  the  required  tests.  EPA 
nxpects  that  the  manufacturers  will  pass 
an  appropriate  portion  of  the  costs  of 
testing  on  to  the  processors  through  the 
pricing  of  their  products  or  other 
reimbursement  mechanisms.  If 
manufacturers  perform  all  the  required 


tests,  processors  will  be  granted 
exe.mptions  automatically.  If 
manufacturers  fail  to  submit  notices  of 
intent  to  test  or  fail  to  sponsor  all  the 
required  tests,  EPA  will  publish  s 
separate  notice  in  the  Federal  Register 
to  notify  processors  to  respond;  this 
procedure  is  described  in  40  CFR  part 
790. 

EPA  is  not  requiring  the  submission  of 
equivalence  data  as  •  condition  for 
exemption  from  the  required  testing  for 
unsubstituted  pda's.  As  noted  in  Unit  UL 
C.  FJ'A  is  interested  in  evaluating  the 
effects  attributable  to  unsubstituted 
pda  s  and  has  specified  relatively  pure 
substances  for  testing. 

Manufacturers  and  processors  who 
are  subject  to  this  test  rule  must  comply 
with  the  test  mie  development  and 
exemption  procedures  in  40  CFR  part 
790  for  single-phase  rulemaking. 

K  Reporting  Requirements 

EPA  is  requiring  that  aU  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  TSCA  GLP 
Standards  which  appear  in  40  CFR  part 
792. 

In  accordance  with  40  CFR  part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  within  45 
days  before  initiation  of  each  study. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  pe.'^ons  subject  to  a  test 
rule  must  submit  test  data.  EPA's 
reporting  requirements  for  each  of  the 
test  standards  are  specified  in  Tables  1 
and  2.  Except  as  noted,  progress  reports 
for  all  tests  are  required  at  6-month 
intervals  starting  6  months  from  the 
effective  date  of  the  final  test  rule. 

EPA  is  requiring  that  manufacturers  of 
m-pda  and  its  sulfate  salt  shall  report 
the  study  results  and  submit  interim 
reports  according  to  the  schedule  on  the 
following  Table  1. 


Table  1— Required  Testing,  Test  Standards,  And  Reporting  Requirements  For  meto-Ptienylenediamine 


Test 


Test  standard  (40  CFR  section) 


kgUm 


Inte'vn 

6 
month 


HMlth  Effects  Testing: 

1X»aac|(Vi*i  sexMnked  recessive  lethal  (injectioo) |  796.5275. 

^  Mow*  vtsibte  specjfic  locus  test  (gavage)' „ |  798.5200. 

3.  Mouse  tioiw  marrow  mtcronudeua  assay  (oraO |  798.5395. 


Domtnant  lettial  assay.. 
H«ritat>ta  banstocation  *. 
Oocogenicfty  ' 


Acute  luncUcnal  observational  battery  (oral) 

Acute  motor  activity  test  (oraO 

Subchronic  functional  ot>servatiorwl  battery  (oraQ .. 
10.  SubchfXHMC  motor  activity  test  (oral) „. 


I  798  5450 

i  798  5460  ..„ 

[Reserved] 

I  798.6050  ..._ 

I  796  6200 

I  798  8050..... 
I  796.6200..... 


12 
SI 
12 
24 

25 
53 

S 

8 

IS 

IS 


2 
2 
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Table  1— Required  Testing.  Test  Standards.  And  Reporting  Requirements  For  /ne/a-Pttenytenediamin*— Continued 


Test 


Tesi  standard  (40  CFR  aaction) 


Rapocling 

deadiinaa 

tor  ftnti 

raporta 

(monttis)' 


« 

mootti 
raporta 

ra- 
quirad 


11.  Nauropattiotogy 

Chamical  Fata  Taattng: 
^Z  Indract  pholotyaia - 

Aquatic  Toxicity  Tastir>|}: 

13  Acuta  rainbow  trout  (Hoar-through) — 

14  Acuta  Oamman*  Mat  (fkMMhrough) 

IS.  Rah  pvtial  U^-CiO*  taai  *  (ttow-through) 


I  796.6400.. 

I  795.70 

I  797.1400.. 
i  795.120.... 
i  797.1600. 


IS 


9 

9 
18 


i  ^Sf.S^^^SSSl^'SltS!^'^^  tt>e  data  ot  r««icat«o  ot  tt,.  teat  spor,sor(s)  by  certfiad  l«tar  or  Federal  Reg«ter  notica 

thai,  tottoiing  pubhc  program  ravww  o»  aH  tha  then  existing  data  tor  /rvpda,  EPA  has  detemwied  mat  the  testino  must  ''op^o"^  ^.hb~.  ^  k«.  ,..io.rfa,«rt  imm 

•  TeatKig  stan^rd  Will  be  proposed  »i  a  aeparata  Fedewai.  Heqister  notice  it  oncogenwty  testing  «  to  be  mrtmted.  Reportng  deadfina  wfll  be  calculated  frorti 

the  date  at  promuigatioo  o(  teat  atandard  ^     ^      . _^  ._.».    j 

*  Teat  tpacaaa  lo  be  deteniMied  from  results  from  acute  toxicity  testing  with  rartww  trout  and  fathead  itwwww. 


EPA  is  requiring  that  manufacturers 
and  processors  responsible  for  the 


testing  of  p-  and  o-pda  shall  report  the 
study  restilts  and  submit  interim  reports 


according  to  the  schedules  in  the 
follotving  Table  2. 


Table  2— Required  Testing.  Test  Standards.  And  Reporting  Requirements  For  ortho-  And  pa/a-Phenylenediamine 


Taal 


Teat  Standard  (40  CFR) 


Reporting  ""'f" 
deadlines 

tor  final 

repona  -;;:• 
(montha)'      quired 


Heatth  Effada  Testing: 

Acute  functional  obaarvational  battery  (oral) — 

Acute  motor  actiwNr  »aat  (oral) 

Subchronic  tunctxjnal  obaarvationai  battery  (oraQ.. 

Subchronc  inotar  acMly  test  (oraQ 

Neuropathology-— „.„. __.._.... 

Chemical  Fata  TeaSng: 
Indeed  photolyaia 

Aquatic  Totdcily  Taating: 

Acute  rainbow  trout  (ffow-through) 

Acute  Gsmmanjs  test  (flow-ttvough) 

Fiah  paiM  Wa-cycta  taat  (flow-through)  > 


798.6050... 
796.6200... 
798.6050  .. 
798.6200... 
798.6400.- 


10.  O^ihnid  Ha-cyOe . 


t  795.70 

f  797.1400... 
I  795.120 ..._ 
I  797.1600... 
I  797.1330_ 


6 

6 

18 

18 

18 


9 

» 

18 

12 


■  Number  d  montha  after  effectiva  date  of  tfte  test  rule. 

»  Test  speaes  lo  be  determined  from  results  from  acuta  toxicity  testing  with  rainbow  trout  and  fathead  minnow. 


TSCA  section  14(b)  governs  EPA 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule, 
EPA  will  publish  a  notice  of  receipt  in 
the  Federal  Register  as  required  by 
section  4(d]. 

Persons  twho  export  a  chemical  which 
is  subject  to  a  section  4  test  rule  are 
subject  to  the  export  reporting 
requirements  of  section  12(b)  of  TSCA. 
Final  regulations  interpreting  the 
requirements  of  section  12(b)  are  in  40 
CFR  part  707.  In  brief,  as  of  the  effective 
date  of  this  test  nile,  an  exporter  of  m- 
pda,  o-pda,  p-pda,  or  the  sulfate  salts  of 
zn-pda  and  p-pda  must  report  the  first 
annual  export  or  intended  export  of  the 
unsubstituted  pda  to  any  one  country. 
EPA  will  notify  the  foreign  country  of 
the  test  rule  for  the  chemical 


F.  Enforcement  Provisions 

EPA  considers  failure  to  comply  with 
any  aspect  of  a  section  4  rule  to  be  a 
violation  of  section  15  of  TSCA.  Section 
15(1)  of  TSCA  makes  it  unlawful  for  any 
person  to  fail  or  refuse  to  comply  with 
any  rule  or  order  issued  under  section  4, 
Section  15(3)  of  TSCA  makes  it  unlawful 
for  any  person  to  fail  or  refuse  to:  (1) 
Establish  or  maintain  records.  (2)  submit 
reports,  notices,  or  other  information,  or 
(3)  permit  access  to  or  copying  of 
records  required  by  TSCA  or  any 
regulation  or  rule  issued  tmder  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
appUes  to  any  "establishment,  facility, 
or  premises  in  which  chemical 
substances  or  mbctures  are 
manufacttmd.  processed,  stored,  or  held 


before  or  after  their  distribution  in 
commerce  ***".  EPA  considers  a  testing 
facihty  to  be  a  place  where  the  chemical 
is  held  or  stored,  and  therefore,  subject 
to  inspection.  Laboratory  inspections 
and  data  audits  will  be  conducted 
periodically  in  accordance  with  the 
authority  and  procedures  outlined  in 
TSCA  section  11  by  duly  designated 
representatives  of  the  EPA  for  the 
purpose  of  determining  compliance  with 
the  final  rule  for  imsubstituted  pda's. 
These  inspections  may  be  conducted  for 
purposes  which  include  verification  that 
testing  has  begun,  that  schedules  are 
being  met,  that  reports  accurately  reflect 
the  underlying  raw  data,  interpretations 
and  evaluations,  and  to  determine 
compUance  with  TSCA  CLP  Standards 
and  the  test  standards  established  in  the 
rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(b)(1) 
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of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  «uch  other  requirements 
as  are  necessary  to  provide  such 
assurance.  EPA  maintains  that 
laboratory  inspections  are  necessary  to 
provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers  or 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  request  and  that 
continue  manufacturing  or  processing 
after  the  deadlines  for  such  submissions. 

This  provision  would  also  apply  to 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  application  and 
continue  processing  after  EPA  has 
notified  them  of  their  obligation  to 
submit  such  documents  (see  40  CFR 
790.28(b)).  Knowing  or  willful  \iolations 
could  lead  to  the  imposition  of  criminal 
penalties  of  up  to  $25,000  for  each  day  of 
violation,  imprisonment  for  up  to  1  year, 
or  both.  In  determining  the  amount  of 
penalty,  EPA  will  take  into  account  the 
seriousness  of  the  violation  and  the 
degree  of  culpability  of  the  violator  as 
well  as  all  the  other  factors  Hsted  in 
section  16.  Other  remedies  are  available 
to  EPA  under  section  17  of  TSCA.  such 
as  seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Section  15  and  16  of  TSCA  apply  to  "any 
person"  who  violates  various  provisions 
of  TSCA.  EPA  may,  at  its  discretion, 
proceed  against  individuals  as  well  as 
companies  themselves.  In  particular, 
this  includes  individuals  who  report 
false  information  or  who  cause  it  to  be 
reported.  In  addition,  the  submission  of 
false,  fictitious,  or  fi-audulent  statements 
is  a  \iolationi.under  18  U.S.C.  1001. 

IV.  Economic  Analysis  of  Rule 

To  assess  the  potential  economic 
impact  of  this  rule,  EPA  has  prepared  an 
economic  analysis  (see  supporting 
documentation  (2)(8)  in  Unit  VI.A  of  this 
preamble)  that  evaluates  the  potential 


for  significant  economic  impact  on  the 
industry  as  a  result  of  the  required 
testing.  The  economic  analysis  estimates 
the  costs  of  conducting  the  required 
testing  and  evaluates  the  potential  for 
significant  adverse  economic  impact  as 
a  result  of  these  test  costs  by  examining 
four  market  characteristics  of  pda's:  (1) 
Price  sensitivity  of  demand,  (2)  market 
expectations,  (3)  industry  cost 
characteristics,  and  (4)  industry 
structure. 

Total  testing  costs  for  the  required 
testing  for  pda's  are  estimated  to  range 
from  $1.8  to  $2.6  millioiL  To  predict  the 
financial  decision-making  practices  of 
manufacturing  firms,  these  costs  have 
been  annualized.  Annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  potential  impact  The 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  in  order  to  finance  the  testing 
expenditiu-e  in  the  first  year. 

The  annualized  test  costs  (using  a  7 
percent  cost  of  capital  over  a  period  of 
15  years)  range  from  $197,000  to 
$280,000.  Based  on  1984  production  of  60 
million  pounds,  the  total  unit  test  costs 
range  from  $0.0033  to  $0.0047  per  pound. 
These  costs  are  equivalent  to  (percent  of 
current  price,  current  price  in  dollars  per 
pound):  p-pda:  0.08-0.12,  $4.00;7n-pda: 
0.16-0.23.  $2.07;  o-pda:  0.1-C.14,  $3.25. 

EPA  believes  thai  the  potential  for 
adverse  economic  impact  resulting  fi"om 
the  costs  of  testing  is  low.  This 
conclusion  is  based  on  the  following 
observations: 

1.  The  annualized  cost  of  testing  is 
very  low,  at  approximately  0.12-0.23 
percent  of  product  price  in  the  upper- 
bound  case, 

2.  Demand  for  pda's  does  not  appear 
to  be  sensitive  to  a  price  increase  in  this 
range. 

Refer  to  the  economic  analysis 
contained  in  the  pubUc  record  for  this 
rulemaking  for  a  complete  discussion  of 
test  cost  estimation  and  potential  for 
economic  impact  resulting  from  these 
costs  (see  supporting  documentation 
(2)(a)  in  Unit  VI.A  of  this  preamble). 

V.  Availability  of  Test  Facilities  and 
Personoel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  faciUties  and 
personnel  needed  to  perform  the  testing 
required  tmder  the  rule."  Therefore.  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study. 
Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing,  can  be  obtained 


through  the  KUS  (PB  82-140773).  On  the 
basis  of  this  study,  EPA  believes  that 
there  will  be  available  test  faciUties  and 
persormel  to  perform  the  testing  in  this 
proposed  rule. 

EPA  has  reviewed  the  availability  of 
contract  laboratory  faciUties  to  conduct 
the  neiuxitoxicity  testing  requirements 
(Ref.  17)  and  believes  that  faciUties  will 
be  made  available  for  conducting  these 
tests.  The  laboratory  review  indicates 
that  few  laboratories  are  ciurently 
conducting  these  tests  according  to 
TSCA  test  guideUnes  and  TSCA  CLP 
Standards.  However,  the  barriers  faced 
by  testing  laboratories  to  gear  up  for 
these  tests  are  not  formidable. 
Laboratories  will  need  to  invest  in 
testing  equipment  and  personnel 
training,  but  EPA  beUeves  that  these 
investments  will  be  recovered  as  the 
neurotoxicity  testing  program  imder 
TSCA  section  4  continues.  EPA's 
expectations  of  laboratory  availability 
were  borne  out  under  the  testing 
requirements  of  the  C9  aromatic 
hydrocarbon  fraction  test  rule  at  40  CFR 
799.2175.  Pursuant  to  that  rule,  the 
manufacturers  were  able  to  contract 
with  a  laboratory  to  conduct  the  testing 
according  to  TSCA  test  guidelines  and 
TSCA  CLP  Standards. 

VL  Rulonaklng  Record 

EPA  has  established  a  record  fw  this 
rulemaking  proceeding  [docket  nimiber 
OPTS-4200en.  This  record  includes: 

A.  Supporting  Documentation 

(1)  Fadml  Esgistar  notices  pertaining  to 
this  nile  consisting  (A 

(aj  Notice  of  proposed  nila  on 
unaubstituted  phenyleoediaminea  (51  PR  472; 
January  6, 1966). 

(b)  Notica  of  reopening  comment  period  for 
unsubstituted  phenylenediaminea  (52  PR  913: 
January  14, 1988). 

(c)  Notice  containing  tlte  ITC  designation  of 
the  phenylenediaminea  category  to  the 
Priority  List  (45  FR  35897;  May  28,1980). 

(d)  Notices  relating  lo  EPA's  health  effects 
test  guidelines  and  TSCA  Ckwd  Laboratory 
Practice  Standards  (48  Fit  53922;  hiovember 
29, 1963). 

(e)  Notice  of  final  rule  on  test  rule 
development  and  exemption  policy  and 
procedures  (49  FR  39772;  October  la  1964). 

(f)  Notice  of  interim  final  rule  on  teat  rule 
development  and  exemption  procedurea  (50 
FR  20652;  May  17, 1965). 

(g)  Notice  of  final  rule  <«  data 
reimbursement  policy  and  procedurea  (48  PR 
31786;  July  11, 1963). 

(h)  Advance  Notice  of  Proposed 
Rulemaking  for  the  phenylenediaminea  (47  FR 
B73;  January  8, 1962). 

(i)  Notice  of  Agency  decision  not  to  require 
teating  of  certain  phenylenediaminea  (SO  FR 
4287;  January  3a  1965). 

(j)  TSCA  teat  guidelines  final  rule  (40  CPR 
parts  796.  797.  and  796:  September  27, 1965] 
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and  modificatioru  (52  FR 19056:  May  2a 
1987). 

(k)  Notice  of  extended  comment  period  for 
ANPR  (51  FK  7593:  March  S.  1986). 

(1)  Notice  of  final  rule  on  2- 
mercaptobenzothiazole  (53  FR  34154: 
September  7.1988). 

(m)  Notice  of  final  rule  on  C9  aromatic 
hydrocarbon  fraction  (40  CFR  799.2175). 

(2)  Support  Documents:  consisting  of: 

(a)  Economic  analysis  document. 

(b)  Ethyltoluene  and  Trimethylbenzene 
technical  support  document. 

(c)  Cresolt  support  document 

(3)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  and  intra-agency  or 
interagency  memoranda  and  comments. 

(b)  Records  of  telephone  conversations. 

(c)  Records  or  minutes  of  informal 
meetings. 

(d)  Reports — published  and  unpublished 
factual  materials. 
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Confidential  Business  Information 
(CBI),  while  part  of  the  record,  is  not 
available  for  public  view.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Public  Docket 
Office.  Rm.  NE-G004,  401  M  St.  SW.. 
Washington,  DC,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

Vn.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order,  i.e.,  it  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  miUion.  will  not  cause  a 
major  increase  in  prices,  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.  S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291.  Any  written  comments  from  OMB 
to  EPA,  and  any  EPA  response  to  those 
comments,  are  included  in  the 
rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibihty  Act 
(15  U.S.C  601  et  seq.  Pub.  L  96-354. 
September  19. 1980).  EPA  is  certifying 
that  this  test  rule  will  not  have 
significant  impact  on  a  substantial 


number  of  small  businesses  because:  (1) 
they  are  not  likely  to  perform  testing 
themselves,  or  to  participate  in  the 
organization  of  the  testing  effort  (2)  they 
will  experience  only  very  minor  costs,  if 
any,  in  securing  exemption  from  testing 
requirements;  and  (3)  they  are  imlikely 
to  be  affected  by  reimbursement 
requirements. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
final  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4,841  hours  for  m-pda,  3,227 
hours  forp-pda.  and  6,454  hours  for  o- 
pda.  The  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington,  DC 
20460;  and  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (2070-0033),  Washington.  DC 
20503. 

List  Of  Subjects  In  40  CFR  part  799 

Chemicals,  Environmental  protection, 
Hazardous  substances.  Recordkeeping 
and  reporting  requirements.  Testing. 

Dated:  November  2, 1989. 
Linda  F.  Fisher. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  40  CFR  part  799  is  amended 
as  follows: 

PART  799-{  AMENDED] 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.  S.  C  2803.  2611.  2825. 

b.  Section  799.3300  is  added  tc  read  as 
follows: 

S  799.3300    Unsubstituted  ', 

phenylenediamines. 

(a)  Identification  of  test  substance.  (1) 
The  tmsubstituted  phenylenediamines 
(pda's),  paro-phenylenediamine  (p-pda,  ' 
CAS  No.  106-50-3),  or  its  sulfate  salt  (p-  : 
pdaHiSOi.  CAS  No.  1624-57-75).  weta-  ! 
phenylenediamine  (m-pda,  CAS  No.  j 
108-45-2],  or  iU  sulfate  salt  (m-  ! 

pda.HiSO*.  CAS  No.  54-17-08),  and 
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ort/io-pbenylenediamine  (o-pda.  CAS 
No.  85-54-5)  shall  be  tested  in 
accordance  with  this  section. 

(2)  p-Pda,  oi-pda,  and  o-pda  of  at  least 
98  percent  purity  shall  be  used  as  the 
test  substances.  Either  the  hydrochloride 
or  sulfate  salt  of  yn-pda  shall  be  used  as 
the  teat  substances.  Either  the 
hydrochloride  or  sulfate  salt  of /n-pda 
shall  be  used  as  a  test  substance  in  the 
oncogeoicity  test  in  paragraph  (c)[2}  of 
this  section  if  the  free  base  proves  to  be 
imstable  under  the  conditions  of  this 
study.  Either  the  hydrochloride  or 
sulfate  salt  of  o-pda,  p-paa,  or  jn-pda 
shall  be  used  as  a  test  substance  in  the 
90-day  subchronic  neurotoxicity  studies 
in  paragraph  (c)(3)CB)  of  this  section  if 
the  free  base  proves  to  be  unstable 
imder  the  conditions  of  these  studies. 
The  8alt(s)  shall  be  of  at  least  98  percent 
purity. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
(1)  AU  persons  who  mamifacture 
(including  import  or  by-product 
manufacture)  or  process  jn-pda  or  m- 
pda.H2S04,  or  intend  to  manufacture  or 
process  m-pda  or  m-pda.HiSO.,  after  the 
effective  date  of  this  rule  to  the  end  of 
the  reimbursement  period  shall  submit 
letters  of  intent  to  test,  submit  study 
plans,  conduct  tests,  and  submit  data,  or 
submit  exemption  applications  as 
specified  in  paragraphs  (c).  (d).  and  (e) 
of  this  section,  stjhpart  A  of  this  part, 
and  parts  790  and  792  of  this  chapter  for 
single-phase  rulemaking. 

(2)  All  persons  who  manufacture 
(including  import  or  by-product 
manufactiu^)  or  process  p^a,  orp^ 
pda.H2S04.  or  intend  to  manufacture  or 
process  p-pda.  orp-pda  KWS04,  after  the 
effective  date  of  this  rule  to  the  end  of 
the  reimbursement  period  shall  submit 
letters  of  intent  to  test,  submit  study 
plans,  conduct  tests,  and  submit  data,  or 
submit  exemption  applications  as 
specified  in  paragraphs  (cX3),  (d),  and 
(e)  of  this  section,  subpart  A  of  this  part 
and  parts  790  and  792  of  this  chapter  for 
single-phase  rulemaking. 

(3)  All  persons  who  mami^Krture 
(including  import  or  by-product 
manufacture]  or  process  o-pda.  or  intend 
to  manufactiu^  or  process  o-pda  after 
the  effective  date  of  this  rule  to  the  end 
of  the  reimbursement  period  shall 
submit  letters  of  intent  to  test  submit 
study  plans,  conduct  tests,  and  submit 
data,  or  submit  exemption  applications 
as  specified  bi  paragraphs  (c)i3),  (d].  and 
(e)  of  this  section,  subpart  A  of  this  part 
and  parts  790  and  792  of  this  chapter  for 
single^ase  rulemaking. 

(c)  Health  effects  testing — (1) 
Mutagenicity  testing —  (i)  Reqaiivd 
testing.  (A)  The  sex-linked  recessive 
lethal  fSLRL)  assay  shall  be  condacted; 


by  injectioB.  in  DmgophUa  Msekmogtrnter 
with  i».pda  in  accordance  with 
{  798.5275  of  this  chapter. 

(B)  If  the  SLRL  assay  conducted 
pursuant  to  paragraph  (cHlKi)(A)  of  H^ 
section  is  positive,  the  mouse  visible 
specific  Locus  test  (UVSL)  skall  be 
conducted  for  m-pds  by  gaTsge  in 
accordance  with  }  798.5200  of  this 
chapter,  if  after  public  program  review, 
EPA  issues  a  Fedaal  Regist«  notice  or 
sends  a  certified  letter  to  the  test 
spoosorfs)  specifying  that  testing  shall 
be  initi«t«L 

(C)  The  mouse  bone  marrow 
cytogenetics:  micromicleus  (MBMQ 
assay  shall  be  conducted  on  m-pda  in 
accordance  with  S  798.5395  of  this 
chapter. 

(D)  If  the  MBMC  assay  conducted 
pursdADt  to  paragraph  (cKlKiKQ  of  this 
section  is  positive,  the  dominant  lethal 
assay  PL)  in  mice  shall  be  conducted 
on  /n-pda  pursuant  to  S  798.5450  o(  this 
chapter. 

(^  If  the  DL  conducted  pursuant  to 
paragraph  (c)(l)(i)(D)  of  this  section  is 
positive,  heritable  translocation  (HT) 
testing  in  the  mouse  on  m-pda  shaH  be 
condiicted  pursuant  to  i  796.5460  of  this 
chapter,  if  after  a  public  program 
review.  EPA  issues  a  Fedetal  Re^ster 
notice  or  sends  a  certified  letter  to  the 
test  sponsor(8]  specifying  that  testing 
shall  be  initiated. 

(ii)  Reporting  requirements.  (A)  The 
tests  shall  be  completed  and  final 
reports  for  the  SLRL  assay  and  the 
MBMC  assay  shall  be  submitted  to  the 
EPA  no  later  than  12  months  after  the 
effective  date  of  this  final  rule. 

(B)  If  required  the  DL  test  shall  be 
completed  and  the  final  report  shall  be 
received  by  EPA  no  later  than  24  months 
after  the  effective  date  of  this  final  rule. 

(C)  If  required,  the  MVSL  shall  be 
completed  and  the  final  report  shall  be 
received  by  EPA  no  later  than  51  months 
after  EPA  issues  a  Federal  Ra^sler 
Notice  or  sends  a  certified  letter  to  the 
test  8ponsor(8)  identified  under 
paragraph  (c)(l)(i)(B)  of  this  section 
specifying  that  testing  shaU  be  initiated. 

(D)  if  required,  the  HT  test  shall  be 
completed  and  the  final  report  shall  be 
submitted  to  EPA  not  later  than  36 
months  after  the  date  on  which  EPA 
notifies  the  test  sponsor  under 
paragraph  (cKlK>)(^  ot  tftis  section  to 
begr.  testing. 

(E)  Interim  reports  for  fee  SLRL  assay 
and  MBMC  are  required  at  9-mondi 
intervals  begiiming  6  months  after  the 
effective  date  of  this  section.  If  ttie  DL  is 
triggered,  interim  reports  are  required  at 
6  month  intervals  beginning  with  llie 
date  of  initiation  of  the  study. 

(F)  loleriBi  reports  for  HT.  and  moose 
specific  hicus  studies  arc  required  at  6- 


month  kitervab  begimuog  with  t)w  date 
of  Botificatioa  by  EPA  A«t  testrag  shaU 
be  initiated,  and  endng  wfaca  the  final 
report  is  submitted 

(2)  Oncogenicity— (i)  Required  teatiag. 
A  2-7ear  demal  oncogeradty  bioaeeay 
shai  be  condacted  with  ar-pda  ff,  after 
pubhc  program  review,  EPA  issaes  a 
Federal  Register  notice  specifying  diat 
the  testing  shaB  be  initiated 

(ii)  [Reserved] 

riii)  Reporting  requirements.  (A)  Tl» 
fiiMl  results  and  final  report  for  the 
oncogenicity  bioassay  shaQ  be 
submitted  to  EPA  no  later  than  S3 
mondis  after  EPA  issaes  a  Federal 
Register  notice  or  sends  a  certified  letter 
to  the  test  sponsor  imder  paragraph 
(c](2)(i)  of  diis  section  specifying  that 
the  testing  shaB  be  Mtiated. 

(B]  Interim  reports  for  the 
oncogenicity  study  are  required  at  B- 
month  intervals  beginning  6  months 
after  the  date  of  notification  by  EPA  that 
testing  shafl  be  Initiated  and  ending 
when  the  final  report  is  submitted. 

(3)  Neurotoxicity — (i)  Required 
testing.  (A)  Acute  neurotoxicity  testing 
in  the  neurotoxicity  functional 
observational  battery  (FOB)  in 
accordance  tvith  |  798.6050  of  this 
chapter,  and  the  motor  activity  test 
(MAT)  in  accordance  with  9  79&£20ao£ 
this  chapter,  shall  be  conducted  for  o-, 
m-,  and  p-pda.  The  test  chemicals  shall 
be  administered  in  a  single  oral  dose. 
Clinical  observations  slwll  be  made  at  a 
minimum  of  1, 4,  24.  and  48  hours  and  at 
7  days  after  dosing. 

(B)  If  neurotoxic  effects  are  observed 
at  24  hours,  or  longer,  during  the  testing 
conducted  pursuant  to  paragraph 
(c)(3KiXA)  of  this  section,  then  90-day 
subchrtmic  neurotoxic  FOB  and  MAT 
tests  shall  be  conducted  in  accordance 
widi  {  i  796.6050  and  798.6200  ol  this 
chapter,  respectively,  for  eadi  ieomer 
showing  soch  effects.  At  the  end  of 
these  tests,  the  animals  shall  be 
sacrificed  and  the  nervous  tissue 
preserved  and  examined  as  descrfoed  in 
the  neuropathology  test  stanhrd. 
S  798.6400  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
acute  neurotoxicity  tests  ehaU  be 
completed  and  the  final  report  submitted 
to  EPA  no  kter  than  6  months  after  the 
effective  date  td  this  final  rule.  If 
triggered,  the  final  report  for  the 
subchronic  eeurottnicity  testing  and  the 
neuropathological  examination  sliatt  be 
submitted  to  EPA  no  later  than  15 
months  after  the  eflectivc  date  of  this 
find  rule. 

(B)  [Reserred] 

(d)  Chemical  fate  tettinf—fl)  fndirect 
photolysis  testing — (i)  Required  tewting. 
Indirect  photolysis  stu^s  shall  b« 
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conducted  with/>-,  m-,  and  o-pda  to 
determine  the  half-life  in  water  of  each 
of  the  three  unsubstituted  pda's  in 
accordance  with  i  795.70  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
final  report  shall  be  submitted  to  EPA  no 
later  than  8  months  after  the  effective 
date  of  the  final  rule. 

(B)  The  ^al  report  shall  include  a 
calculation  of  the  predicted 
environmental  concentration  (PEC).  100 
X  PEC  and  1.000  x  PEC  for  each  isomer. 
PEC  shall  be  calculated  by  using  results 
from  the  indirect  photolysis  studies  and 
solving  the  following  equations  for  the 
appropriate  isomer  o-pda:  PECo  = 
0.3629  +  1.0468  log  1 1/2:  m-pda:  PECm 
=  0.6830  +  1.9702  log  t  l/2;p-pda:  PECp 
=  0.0085  +  0.0024  log  1 1/2.  where  PEC 
is  the  predicted  concentration  in  ppb 
and  1 1/2  is  the  half-life  for  oxidation 
(i.e..  indirect  photolysis]  expressed  in 
minutes.  PEC.  100  x  PEC,  and  1.000  x 
PEC  shall  be  used  in  the  decision  logic 
described  in  paragraph  (e)  of  this 
section. 

(2)  [Reserved] 

(e)  Environmental  effects  testing— {1) 
Acute  toxicity  testing— (i)  Required 
testing.  (A)  Flow-through  fish  acute 
toxicity  tests  in  the  rainbow  trout 
[Salmo  gairdneri)  shall  be  conducted 
with  0-,  m-,  andp-pda  in  accordance 
with  S  797.1400  of  this  chapter. 

(B)  Acute  flow-through  studies  on  the 
freshwater  invertebrate  Gammarus  shall 
be  conducted  with  o;  m-,  and  p-pda  in 
accordance  with  S  795.120  of  tlus 
chapter. 

(C)  If  the  concentration  affecting  50 
percent  of  the  population  (LCm  or  EQo] 
for  any  study  conducted  pursuant  to 
paragraphs  (e)(l)(i)(A)  and  (B)  of  this 
section  is  less  than  or  equal  to  100  X 
PEC  less  than  or  equal  to  1  milligram/ 
hter  (mg/L),  or  less  than  or  equal  to  100 
mg/L  and  shows  Indications  of 
chronicity,  chronic  toxicity  testing  shall 
be  conducted  pursuant  to  paragraph 
(e)(2)  of  this  section.  Indications  of 
chronicity  shall  be  the  following:  for  fish 
or  aquatic  invertebrates,  the  ratio  of  24 
hour/9e  hour  LCtot  is  greater  than  or 
equal  to  2:  for  gammarids.  the  ratio  of  24 
hour/48  hour  ECeot  is  greater  than  or 
equal  to  2. 

(ii)  Reporting  requirements.  (A)  The 
final  report  for  acute  toxicity  testing 
shall  be  submitted  to  EPA  no  later  than 
9  months  after  the  effective  date  of  the 
final  rule. 

(B)  [Reserved] 

(2)  Chronic  toxicity  testing — (i) 
Required  testing.  (A)  A  fish  partial  life- 
cycle  flow-through  test  shall  be 
conducted  in  the  more  sensitive  fish 
species,  either  Pimephales  promelas  or 
Salmo  gairdneri,  with  each  isomer,  o-, 


m-,  and  p-pda,  demonstrating  an  LCw. 
determined  by  testing  of  fish  pursuant  to 
paragraph  (e){l)(i)(A)  of  this  section, 
equal  to  or  less  than  100  X  PEC:  or  less 
than  1  mg/L;  or  less  than  100  mg/L  with 
indications  of  chronicity.  Chronicity 
indicators  are  defined  in  paragraph 
(e)(l)(i)(C)  of  this  section.  Testing  shall 
be  conducted  in  accordance  with 
S  797.1600  of  this  chapter. 

(B)  An  invertebrate  life-cycle  flow- 
through  toxicity  test  shall  be  conducted 
in  Daphnia  magna  for  o-  and  p-pda  in 
accordance  with  S  797.1330  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
tests  shall  be  completed  and  the  final 
results  shall  be  submitted  to  the  EPA  no 
later  than  24  months  after  the  effective 
date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
at  6  month  intervals  after  the  effective 
date  of  the  final  rule. 

(f)  Effective  date.  (1)  This  rule  is 
effective  on  January  16, 1990. 

(2)  The  guidelines  and  test  methods 
cited  in  this  section  are  referenced  as 
they  exist  on  the  effective  date  of  the 
final  rule. 

(Information  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  2070-0033) 
[FR  Doc.  89-27932  FUed  11-29-89;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

[Federal  Acquisition  Circulars  84-48  and 
84-49] 

Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  Amendments; 
Correction 

AQENCIES:  Department  of  Defense 
(DoD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule;  correction. 

summary:  For  the  purpose  of  annually 
revising  48  CFR  Ch.  1  (Federal 
Acquisition  Regulation),  this  document 
corrects  two  Federal  Acquisition 
Circulars  (FAC's)  published  in  the 
Federal  Register  on  Monday,  June  12, 
1989  (54  FR  25060)  FAC  84-48  and  on 
Tuesday.  July  11. 1989  (54  FR  29278)  FAC 
84-49. 

FOR  FURTHEfl  INFORMATtON  CONTACT: 
Ms.  Margaret  A.  Willis.  FAR  Secretariat 


Room  4041.  OS  Building.  Washington. 
DC  20405,  (202)  523-4755.  Please  cite 
FAC's  84-48  and  84-49  corrections. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  89-13944  (FAC  84-48)  beginning  on 
page  25060.  in  the  first  column  of  page 
25072,  in  amendatory  instruction  29.  the 
words  "and  by  alphabetically  adding 
the  definition  'nonprofit  organization' 
are  corrected  to  re^d:  "and  by 
alphabetically  inserting  and  revising  the 
definition  'Nonprofit  organization' ". 
In  FR  Doc.  89-16077  (FAC  84-49). 
beginning  on  page  29278,  in  the  second 
column  of  page  29283.  in  amendatory 
instruction  Number  41,  the  words  "and 
by  revising  the  first  sentence  in 
paragraph  (c)  of  the  clause,  and  the  first 
sentence  in  paragraph  (c)  of  the 
Alternate  I"  are  corrected  to  read:  "and 
by  revising  paragraph  (c)  of  the  clause 
and  removing  the  first  sentence  of 
paragraph  (c)  of  the  Alternate  I  and 
adding  two  new  sentences". 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  November  22. 1989. 
Albert  A  VicchioUa. 

Director,  Office  of  Federal  Acquisition  Policy. 
(FR  Doc.  89-27841  Filed  ll-29-«9:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  85-15;  Notice  111 

RIN  2127-AC53 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

summary:  This  notice  further  delays  the 
effectiveness  of  the  downward  torque 
deflection  requirements  for  external 
mechanical  aiming  of  replaceable  bulb 
headlamps  (paragraph  S7.7.5.1(a)).  from 
December  1, 1989,  to  September  1, 1990. 
It  is  occasioned  by  comments  in 
response  to  a  request  published  on 
August  1, 1989  (54  FR  31687). 
EFFECTIVE  DATE:  The  rule  establishing  a 
new  effective  date  of  September  1, 1990. 
is  effective  November  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Iderstine,  Office  of 
Rulemaking,  NHTSA  (202-366-5280), 


SUPPLEMENT  AMY  MPOMMATION:  NKTSA 

published  amendments  to  Federal  Motor 
Vehicle  Safety  Standard  No.  108.  Lamps. 
Reflective  Devices,  and  Associated 
Equipment,  on  May  t,  1988  (54  FR 
20066).  With  the  exception  of  two 
requirements  for  equipment  Biariung,  the 
amendments  became  effective  30  days 
after  their  pablication  is  the  Federal 
Register. 

With  respect  to  the  May  1989 
amendments,  the  Managing  Director  {A 
NHTSA  announced  that  "Because  of  the 
need  to  relieve  design  restrictions  and 
encourage  innovation",  good  cause  had 
been  shown  for  an  effective  date  earUer 
than  180  days  after  issBance  of  the  rale, 
and  that  the  effective  date  would  be  30 
days  after  publication.  General  Motors 
(GM)  submitted  a  petition  for 
reconsideration  noting  that  paragraph 
S7.7.5.1(a)  did  not  relieve  design 
restrictions  or  encourage  innovation  for 
replaceable  b\ilb  headlamps.  Instead,  its 
downward  torque  deflection  test 
imposed  a  new  requirement  for  systems 
of  replaceable  bulb  headlamps  (though 
suck  a  test  has  been  ^plicabie  for  some 
time  to  sealed  beam  headlamps).  CM 
further  argued  that  imposition  of  the 
requireiaent  without  suificieat  lead  time 
for  manufacturers  to  design,  validate, 
and  adopt  product  changes  is  not  in  the 
public  interest.  It  asked  that  an  effective 
date  of  December  1. 1989,  be  established 
for  the  downward  torque  deflection 
requirements  of  paragraph  S77.5.1(a) 
applicable  to  replaceable  bulb 
headlamps.  NifTSA  granted  its  petition, 
and  published  an  interim  final  ride 
amending  paragraph  S7.7.5.1(a}  to 
specify  an  effective  date  of  December  1, 
1989  with  respect  to  headlighting 
systems  designed  to  conform  to 
paragraph  S7.5  (replaceable  bulb  ^ 
headlamps)  (54  FR  31687). 

The  notice  of  the  interim  final  ruTe 
also  asked  for  comments  on  whether  the 
duration  of  the  suspension  of  the 
effectiveness  should  be  longo*  or  shorter 
than  December  1, 1989.  Six  comments 
were  received  in  response  to  this 
request,  from  General  Motors 
Corporation  (GM),  Volkswagen  of 
America  (VW),  Chrysler  Motors,  Robert 
Bosch,  GMBH  Koito  Manufacturing  Co^ 
Ltd.,  and  Motor  Vehicle  Manufacturers 
Association  (MVMA). 

These  eansaents  addressed  not  cmly 
the  effective  date  but  also  the 
requirement  itself.  Chrysler  believes  that 
the  requirement  is  premature  until  an 
appropriate  test  procedure  has  been 
developed,  and  incorporated  into  the 
standard.  Koito  requested  that  test 
procedures,  especially  regarding 
deflectometers,  should  be  clarified  to 
ensure  repeatability  of  test  results. 


betweca  diSerii^  laboratories.  MVMA 
submitted  a  similar  comment.  The 
agency  concurs  in  these  comments.  This 
issue  wiO  be  addressed  in  detail  is  s 
forthcoming  notice  responding  to 
petitions  for  reconsideration  of  the  May 
1989  amendments.  However,  the  agency 
does  not  coactB  with  comments  that  the 
effective  date  should  be  suspended  until 
the  procedures  have  been  ynplemented. 
Instead,  it  hasdecids^  to  further 
postpone  ths  effective  date  until  a  tme 
subeiequent  to  the  amendmeoti  that  wiD 
be  made  In  response  to  the  petition*  for 
reconsideration,  and  in  accordance  with 
the  comments  received  in  response  to 
the  interim  final  rule. 

The  effective  date  of  December  1, 
1989.  was  supported  by  GM,  who  had 
requested  it  and  kfVMA.  As  noted 
above,  ClHysler  viewed  any  effective 
date  as  prematia«  until  acceptable  test 
procedures  are  estabUshed.  Bosch 
opposed  it  on  the  ground  that  not  aU  its 
headlighting  systems  complied  wi^  the 
requirement  and  insufficient  time 
remained  to  achieve  compliance.  It 
suggested  making  the  reqinrement 
applicable  "only  to  new  designs  which 
come  into  series  production  after 
December  1, 138ft."  VW  asked  dsat  the 
effecttvoiess  be  deffered  imtil 
September  1, 1990,  to  allow  engineering 
changes  necessary  to  conformance  of 
certain  Audi  models  that  do  not  comply 
with  S7.7.5.1(a),  and  could  not  com]:^ 
by  December  1. 1989.  h  supports  the 
September  date  as  consistoit  with 
model  year  timing  considerations.  Koito 
recommended  that  the  requirement 
apply  only  to  "new  vehicle  models  and 
that  those  should  be  limited  for  new 
vehicle  models  to  be  introduced  on  or 
after  1991."  In  response  to  these 
comments,  the  agency  is  further 
deferring  the  effective  date  of  the 
requirement  to  September  1, 1990. 

The  publication  of  this  rule  affects 
none  of  the  impects  of  the  final  rale  as 
discussed  in  the  May  9, 19^  notice 
adopting  amendments  to  Standard  No. 
108.  or  the  Federalism  assessment 

List  of  Subjects  hi  49  CFK  Part  571 

Imports,  motor  vehicle  safety,  motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  571.108  Motor  Vehicle  Safety 
Standard  No.  108  Lamps,  Reflective 
Devices,  and  Associatisd  Equipment  is 
amended  as  follows: 

PART  571— (AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows; 

Authatily:  15  U.SX.  1382. 1407;  MegBtiaa 
of  authority  at  49  CFR  1.50. 


f571.10«    lAiendeS) 

2.  in  die  last  seateooc  of  scctioa 
S7.7&Hat),  the  date  "December  1. 1909" 
is  revised  to  read  '^ptembcr  1.  lOBOT*. 

Issued  m  Noveuilffi  Z7.  tSBS. 
Jeffitey  R.  MUae, 
Acting  Administrator. 
[FR  Doc  W-28000  Filed  11-27-60;  11:45  ami 


Urban  Mass  Transportation 
AdministratkMi 


49  CFR  Part  665 


[OockstNo, 


RIN1132-AAM 

Bus  Tssting  Program;  Reopening  of 
ConnMftt  P«riod 

AQCNCV:  Urban  Mass  Tran^>ortation 
Administration.  DOT. 
ACTION:  Interim  final  rule;  reopening  of 
comment  period. 


:  On  August  23. 1969,  the 
Urban  Mass  Transportation 
Administration  published  interim 
procedures  for  its  bv»  testing  facihty 
program.  On  behalf  of  the  industry,  the 
Americas  Public  Transit  Association 
(APTA)  has  requested  an  extension  of 
the  comment  period.  UMTA  agrees  that 
additional  time  for  commenta  would  be 
helpful.  Since  the  comment  period  ended 
on  November  21, 1989,  this  docwneat 
reopens  the  comment  period  for  90  days. 
DATES:  Comments  mast  be  submitted  by 
February  28. 1990. 
ADDRESSES:  Comments  should  be 
add.'^ssed  to:  Urban  Mass 
Transportation  Administration. 
Department  of  Transportation,  Office  of 
Chief  CouneeL  Docket  89-6.  400  Seventh 
Street.  SW.,  Room  9316.  Waehington,  DC 
2C5>1. 
FOR  FURTHER  INFORMATION  CONTACT 

For  technical  issues,  Stevoi  A.  Barsony. 
Director,  Office  of  Engineering 
EveJuatioos,  Office  of  Technical 
Assistance  and  Safety,  (202)  386-0090: 
for  legal  issues,  Daniel  Duff  or  Susan 
Schruth,  Office  of  Chief  Counsel  (202) 
366-4011. 

SUPPLEMENTARY  INFORMATION:  On  May 
25. 1989,  the  Urban  Mass  Transportation 
Administration  (UMTA)  pubhshed  a 
notice  of  proposed  rulessaking  (NTOM) 
to  implement  section  317  of  the  Surface 
Transportation  and  Uniform  Relocation 
Asatstmcc  Act  of  1987  (STURAA). 
Section  317  directs  the  Secretary  of  DOT 
(as  delegated  to  UMTA)  to  estaUiah  a 
bus  testiag  iacility  at  Altooruu 
Pennsylvania,  and  provides  that  wo 


49298     Federal  Register  /  Vol.  54.  No.  229  /  Thursday.  November  30.  1989  /  Rules  and  Regulations 


funds  appropriated  or  made  available 
under  the  Urban  Mass  Transportation 
Act  as  amended,  after  September  30, 
1989,  may  be  used  to  purchase  a  "new 
bus  model"  unless  a  bus  of  such  model 
has  been  tested  at  the  facility. 

At  the  time  of  the  proposal,  the 
agency  indicated  that  it  would  issue 
interim  procedures  for  the  bus  testing 
facility  program  in  advance  of  final 
program  regulations.  On  August  23, 1989, 
the  agency  issued  these  interim 
procedures  to  ensure  timely 
implementation  of  STURAA's  bus 
testing  requirements. 

Comments  on  the  interim  procedures 
were  due  on  November  21, 1989. 
However,  the  American  Public  Transit 
Association  had  requested  that  UMTA 
extended  this  comment  period  for  90 
days. 

This  bus  testing  program  raises  many 
complex  issues.  As  we  noted  in  the 
interim  final  rule,  UMTA  will  consider 
all  issues  anew  in  the  development  of 
the  fmal  rule.  Because  this  program  is 
new  in  both  type  and  scope  for  UMTA 
grantees,  the  agency  believes  it  should 
give  commenters  maximum  opportunity 
to  comment 

Accordingly,  in  response  to  APTA's 
request  and  in  view  of  the  complex 
nature  of  this  program,  the  agency  has 
found  reasonable  cause  for  reopening 
the  comment  period  of  UMTA  Docket 
89-B  until  February  28. 1990. 

Issued:  November  24, 1989. 
Roland  |.  Mross, 
Deputy  Administrator. 
[FR  Doc  89-28062  Filed  ll-2»-89;  6:45  am] 

B1LUN0  COOe  4t10-«7-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 
IDodttt  Na  81133-M30] 

Atlantic  Surf  Clam  and  Ocean  Quahog 

FIstiertes 

AQENCV.  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Conunerce. 

action:  Notice  of  surf  clam  fishery 
closure. 

summary:  NOAA  issues  this  notice  to 
close  the  Nantucket  Shoals  Area  surf 
clam  fishery  for  the  remainder  of  the 
1989  fishing  year.  This  action  is  required 
to  prevent  significant  overharvest  of  the 
annual  surf  clam  quota  for  that  fishery. 
The  intended  effect  is  to  provide  brief 
advance  notice  of  closure  and  then 
prohibit  further  harvest  of  the  resource. 


EFFECnvE  date:  0001  hours.  December 
1,1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  G.  Terrill.  NMFS.  Northeast  Region, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298.  telephone  508-281-9252. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fisheries 
contain  at  50  CFR  652.22(d)  a  provision 
requiring  the  Secretary  of  Commerce  to 
close  any  of  the  regulated  fisheries  if  the 
Regional  Director  upon  review  of 
available  information,  including  current 
and  expected  levels  of  fishing  effort 
determines  that  the  fisherj'  quota  will  be 
exceeded. 

Landings  for  1989  consistently  have 
exceeded  quarterly  quotas  established 
for  the  area.  The  expectation  that 
harvest  rates  would  decrease  during  the 
last  quarter,  as  was  experienced  in  the 
1988  fishery,  did  not  occiu'.  The 
increased  catch  rates  were  further 
compounded  by  the  closure  (54  FR 
33700,  August  16, 1989  and  54  FR  47364. 
November  14. 1989)  of  the  Georges  Bank 
Area  to  the  harvest  of  surf  clams  after 
paralytic  shellfish  poisoning  was 
discovered  to  be  present  in  surf  clams. 
The  closure  increased  effort  in  the 
Nantucket  Shoals  Area  when  vessels 
that  normally  would  have  worked  the 
Georges  Bank  Area  chose  to  work  the 
Nantucket  Shoals  Area.  Landings 
exceeded  50  percent  of  the  fourth 
quarter  quota  on  October  20. 1989,  and  it 
was  necessary  to  impose  trip  landing 
limits  in  the  Nantucket  Shoals  Area 
fishery  (54  FR  47682,  November  16, 1989) 
to  slow  the  rate  of  harvest  to  match  the 
remaining  quota  available. 

Landings  through  November  17, 1989, 
totalled  203,000  bushels  out  of  a  total 
annual  quota  of  200,000  bushels 
mandating  the  Secretary  to  take  action 
to  close  the  area.  A  reporting  lag  also 
has  been  experienced  for  this  fishery 
and  the  amount  of  overharvest  may  be 
significant  Any  amount  of  quota 
overharvested  during  the  1989  fishery 
will  be  used  to  adjust  the  1990 
Nantucket  Shoals  Area  quota  by 
subtracting  that  amount  from  the  annual 
quota  and  proportionately  from  the 
quarterly  quotas  as  specified  in 
S  652.21(b)(3). 

The  fishery  will  reopen  on  December 
31, 1989,  with  the  begiiming  of  the  new 
fishing  year. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 


List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  November  24. 1989. 
Alan  Dean  Partoiu, 

Acting  Director  of  Office  Fisheries, 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  89-28033  Filed  11-29-88: 8:45  am] 

BHJJNO  cow  KtO-lMI 


50  CFR  Part  675 
(Docket  Na  90407-9170] 

Groundflsh  of  tti«  Bering  Sea  and 
Aleutian  Islands  Area 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

action:  Notice  of  inseason  adjustment 

summary:  NOAA  announces  the 
apportionment  of  amounts  of  Alaska 
groundfish  to  the  joint  ventiu-e 
processing  (JVP)  portion  of  the  domestic 
aimual  harvest  (DAH).  This  action, 
taken  under  provisions  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  is  necessary  to 
assure  optimum  use  of  groundfish  in  that 
area.  It  is  a  conservation  and 
management  measure  intended  to 
promote  fishery  objectives  of  the  North 
Pacific  Fishery  Management  Council. 
DATES:  Elective  at  1:01  p.m..  Alaska 
Standard  Time  on  November  27. 1989. 
Comments  will  be  accepted  through 
December  12. 1989. 
ADDRESSES:  Comments  should  be 
mailed  to  Steven  Pennoyer.  Director. 
Alaska  Region.  National  Marine 
Fisheries  Service,  P.O.  Box  21668. 
Juneau,  Alaska  99802,  or  be  deliverd  to 
Room  453.  Federal  Building.  709  West 
Ninth  Street  Juneau,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  E.  Smoker  (Fishery  Management 
Biologist  NMFS),  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The  FMP 

is  implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675. 

Initial  specification  for  DAH.  DAP 
(domestic  annual  processing),  and  JVP 
for  1989  were  published  at  54  FR  3608. 
The  same  notice  established  a  15 
percent  non-specific  reserve  and  then 
apportioned  amounts  from  that  reserve 
to  JVP  in  order  to  provide  bycatch 
amounts  for  JVP  fisheries. 

JVP  amounts  of  Bering  Sea  subarea 
pollock,  yellowfin  sole,  other  flounders, 
Pacific  cod,  and  rock  sole  were 
increased  on  September  3, 1989  (54  FR 
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37112.  September  7, 1909)  based  on  new 
information  about  DAP  potential.  On 
September  16  (54  FR  38686,  September 
20. 1989)  the  DAP  for  Atka  mackerel  was 
supplemented  by  3.043  mt  of  the  non- 
specific reserve.  On  October  6  the  DAP 
for  Greenland  turbot  was  supplemented 
by  1.200  mt  and  the  JVP  for  arrowtooth 
flounder  was  supplemented  by  2.000  mt 
from  the  non-specific  reserve  (54  FR 
41977.  October  13, 1989).  On  October  31, 
the  DAPs  for  sablefish  in  the  Bering  Sea 
subarea  and  the  Aleutian  Island  area 
subarea  were  supplemented  by  420  mt 
and  510  mt  respectively,  from  the  non- 
specific reserve  (54  FR  46619,  November 
6, 1989). 

On  October  13,  the  Region  completed 
a  reanalysis  of  DAP  pollock  needs  for 
1989.  The  Region  concluded  that  DAP 
Bering  Sea  subarea  pollock  would 
require  supplementation  by  21,000  mt 
before  the  end  of  the  year,  leaving  only 
6,000  mt  in  the  non-specific  reserve  for 
possible  transfer  to  JVP;  and  that  9,000 
mt  of  DAP  Aleutian  subarea  pollock,  as 
well  as  2,018  mt  in  the  non-specific 
reserve,  was  excess  to  DAP  needs.  On 
November  9  (54  FR  47684,  November  16, 
1989),  4.500  mt  of  Aleutian  Island 
subarea  pollock  DAP  was  reapportioned 
to  JVP,  and  2,500  of  the  non-specific 
reser\'e  was  transferred  to  the  ]VP  for 
Bering  Sea  subarea  pollock. 

On  November  9  (54  FR  47684),  receipt 
by  foreign  vessels  of  pollock  taken  in 


directed  fisheries  in  the  Bering  Sea 
subarea  was  prohibited.  Later,  joint 
venture  representatives  were  advised  by 
letter  that  the  amount  of  pollock 
available  for  JVP  in  the  Aleutian  Islands 
subarea  would  be  taken  on  November 
19.  and  foreign  vessels  could  no  longer 
receive  pollock  after  that  date.  This 
reapportionment  of  pollock  to  JVP 
rescinds  those  notices. 

Reapportionment 

The  following  actions  listed  in  Table  1 
are  taken  by  this  notice  to  apportion 
groundfish  from  the  non-specific  reserve 
to  the  BSA  JVP:  An  amount  identified  as 
excess  to  DAP  needs  for  Bering  Sea 
subarea  pollock,  3,500  mt  is  apportioned 
to  JVP  for  Bering  Sea  subarea  for 
pollock,  an  amount  identified  as  excess 
to  DAP  needs  for  Aleutian  Islands 
subarea  pollock,  2,518  mt  is  apportioned 
to  JVP  for  Aleutian  Islands  subarea  for 
pollock.  Also,  4,000  mt  identified  as 
excess  to  DAP  needs  for  Aleutian 
Islands  subarea  pollock  is  transferred  to 
the  JVP  for  Aleutian  Islands  subarea  for 
pollock.  Therefore,  pollock  in  the  JVP 
fishery  of  the  Aleutian  Islands  subarea 
is  increased  by  a  total  of  6^518  mt 

In  addition,  JVP  fisheries  have 
experienced  higher  than  anticipated 
catches  of  squid  and  "other  species." 
Rather  than  require  these  categories  to 
be  discarded,  as  would  occur  if  their  JVP 
quotas  were  reached,  the  JVP  for  squid 


is  increased  by  100  mt  and  that  of  "other 
species"  by  500  mt  both  by  transferring 
said  amounts  from  DAP.  In  both  cases 
these  amounts  are  excess  to  DAP  needs 
in  1989. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  comment.  Immediate  effectiveness 
of  this  notice  is  necessary  to  benefit 
domestic  fishermen  who  othenArise 
would  be  required  to  terminate  a  fishery 
earlier  than  necessary.  However. 
interested  persons  are  invited  to  submit 
comments  in  writing  to  the  address 
above  for  15  days  after  the  effective 
date  of  this  notice. 

List  of  Subjects  in  50  CFR  Fart  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  Noveml>er  27, 1988. 
David  S.  Crastin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 


Table.— Bering  Sea/ Aleutians  Reapportionments  of  TAG 

[All  values  are  In  metnc  tons] 


Curreol 

"Hm  action 

ReviMd 

Pollock  (Bering  Sea) 

DAP „ 

JVP -.... 

DAP 

1.045.585 

269,915 

6.93? 

4.500 

850 

75 

11,274 

4.500 

1.345,986 

611.639 

42,374 

+3,500 
-4,000 

•1-6.518 
-100 
+  100 
-500 
+500 

-4,aoo 

+  10J18 
-6.018 

1.045.585 

TAC  -  ABC  - 1 .340.000 

Pollock  (Aleutian  is) „ 

273,415 
2,932 

TAC  =13,450  ABC -11 7,900 

Sqwd „ 

TAC  =  1,000  ABC  =10,000 

JVP _.. 

DAP 

JVP 

11.018 
750 
175 

Other  specie* _ 

TAC=  13,264  ABC=59,O0O 

DAP 

JVP 

DAP 

JVP....„ :   

RESERVES 

10,774 
5,000 

TotB<  (TAC  -  2,000,000) 

1.341.386 

622.257 

36.356 

(FR  Doc.  89-28142  Filed  11-27-69:  5:11  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulatnans.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunrty  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  Na  8»-NI»-210-AD] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  [FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737  aeries  airplanes, 
which  currently  requires  operational 
testing  of  fuel  boost  pump  bypass 
valves,  and  provides  an  optional 
terminating  modification.  This  action 
would  require  a  one-time  inspection  of 
the  bypass  valves  on  airplanes  that 
have  been  modified,  and  further 
modification,  if  necessary;  and 
modification  of  those  airplanes  that 
have  not  been  modified.  This  proposal  is 
prompted  by  reports  of  unacceptable 
preloading  in  flie  fuel  scavenge  system 
components  on  airplanes  on  which  the 
optional  modification  was 
accomplished.  This  condition,  if  not 
corrected,  could  lead  to  fuel  Kne  stress 
fractures  causing  fuel  leakage  within  the 
main  wing  tanks,  which  could  result  in 
engine(8)  power  loss  due  to  fuel 
starvation. 

DATES:  Comments  must  be  received  no 
later  than  January  19, 1990. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
210-AD,  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 


Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  Seattle.  Washington,  or 
Seattle  Aircraft  Certification  Office. 
FAA.  Northwest  Mountain  Region.  9010 
East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Stephen  Bray.  Propulsion  Branch. 
ANM-140S;  telephone  (206)  431-1969. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168;  telephone  (206)  431-1969. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
In  light  of  the  comments  received. 

ConMnents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-210-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  conunenter. 

Discussion 

On  July  21. 1988.  the  FAA  issued  AD 
88-01-06-Rl.  Amendment  3^-5990  (53 
FR  28859;  August  1. 1988).  to  require 
operational  testing  of  the  fuel  boost 
piunp  bypass  values  to  remove 
accumulated  water  which  could  freeze 
and  render  the  bypass  value 
inoperative.  That  amendment  allows 
optional  termination  of  the  required 


operational  testing  if  certain  fuel  system 
modifications,  described  in  Boeing  Alert 
Service  Bulletin  737-2aAl072.  Revisions 
2  or  3.  are  incorporated. 

Since  issuance  of  that  AD,  certain 
operators  have  reported  that  after 
incorporation  of  the  terminating 
modification  (detailed  in  the  above 
Boeing  Service  Bulletin  revisions), 
incidents  of  unacceptable  preloading  in 
the  fuel  scavenge  system  components 
have  occurred  on  certain  airplanes 
identified  in  the  previously  mentioned 
alert  service  bulletin  as  Group  1.  This 
preloading  condition,  if  not  corrected, 
could  lead  to  fuel  line  stress  fractures 
causing  fuel  leakage  withn  the  main 
wing  tanks,  which  could  result  in 
engine(s)  power  loss  due  to  fuel 
starvation. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
28A1072,  Revision  4,  dated  August  7, 
1989,  which  describes  a  modification  to 
the  fuel  scavenge  system  components 
which  prevents  the  accumulation  of 
water  and  eliminates  the  potential  for 
fuel  tube  preloading. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  88-01-06-Rl 
with  a  new  airworthiness  directive  that 
would  require  a  one-time  inspection  of 
the  bypass  valves  on  airplanes  that 
have  been  modified  in  accordance  with 
paragraph  B.  of  AD  88-01-06-Rl,  to 
determine  if  preloading  of  the  fuel 
scavenge  system  exists,  and 
modification,  if  necessary.  This  proposal 
would  also  require  all  unmodified 
airplanes  currently  subject  to  the 
repetitive  operational  tests  required  by 
paragraph  A.  of  AD  8&-01-06-R1.  to 
install  the  modification  described  in 
Revision  4  of  the  alert  service  bulletin: 
this  modificatin  would  constitute 
terminating  action  for  the  repetitive 
operational  tests. 

There  are  approximately  500  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  200  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  19 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
There  is  no  cost  for  modification  parts. 
Based  on  these  figiires.  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $152,000. 
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The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  detemined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
superseding  AD  39-88-01 -06-Rl, 
Amendment  39-5990  (53  FR  28359; 
August  1. 1988).  with  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  737  series 
airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  737-28A1072,  dated 
August  27, 1987,  certificated  in  any 
category.  Compliance  rvjuired  as 
indicated,  unless  previously 
accomplished. 
To  prevent  engine  fuel  starvation  resulting 
from  main  wing  tank  fuel  scavenge  system 
stress  fractures  or  fuel  boost  pump  bypass 
valves  freezing,  accomplish  the  following: 
A  Prior  to  the  accumulation  of  150  flight 
hours  after  January  27, 1988  (the  effective 


date  of  Amendment  39-5823,  AD  88-^)1-06), 
and  thereafter  at  intervals  not  to  exceed  300 
flight  hours,  perform  an  operational  test  of 
the  bypass  valves  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-28A1072.  dated 
August  17. 1987. 

B.  The  operational  tests  required  by 
paragraph  A.,  above,  may  be  terminated 
when  the  fuel  system  modifications,  detailed 
in  Boeing  Service  Bulletin  737-28A1072. 
Revision  2.  dated  February  18, 1988,  or 
Revision  3,  dated  October  6, 1988,  are 
installed. 

C.  For  airplanes  modified  in  accordance 
with  paragraph  B.,  above:  Within  one  year 
after  the  effective  date  of  this  amendment 
conduct  an  inspection  of  the  fuel  scavenge 
system  for  preloading,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-28A1072. 
Revision  4,  dated  August  7, 1989.  If 
preloading  is  discovered  in  the  fuel  scavenge 
system,  prior  to  further  flight,  modify  in 
accordance  with  that  service  bulletin. 

D.  For  all  other  airplanes:  Within  one  year 
after  the  effective  date  of  this  amendment, 
modify  the  fuel  boost  pump  bypass  valves 
system  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-2aAl072.  Revision  4. 
dated  August  7, 1989.  This  modification 
constitutes  terminating  action  for  the 
repetitive  operational  tests  required  by 
paragraph  A.  above. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office. 

Note:  The  request  should  be  forwarded 

through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
conunent  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on 
November  17, 1989. 
Steven  B.  Wallace, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  89-Z8009  Filed  11-29-89;  8:45  am; 
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14  CFR  Part  39 

[Docket  Na  SS-MM-ZZr-AO) 

Airworthiness  DIrsctIvs,  Bosing  of 
Canada,  LtcL,  ds  HavWand  Division, 
Model  DHC-6  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-8  series  airplanes,  which 
would  require  modification  of  the 
emergency  lighting  system.  This 
proposal  is  prompted  by  reports  that 
certain  elements  of  the  emergency 
lighting  system  fail  to  illuminate 
automatically  when  normal  (i.e.,  the 
engine-driven  generators)  electric  power 
is  lost.  This  conditioa  if  not  corrected, 
could  result  in  failure  of  the  emergency 
lighting  system  to  operate  when  required 
in  an  emergency  situation. 

DATES:  Comments  must  be  received  no 
later  than  January  19, 1990. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 

Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
227-AD.  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  of  Canada,  Ltd.. 
de  Havilland  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
FAA,  New  England  Region.  New  York 
Aircraft  Certification  Office.  181  South  " 
Franklin  Avenue,  Room  202,  Valley 
Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Peter  Cimeo,  Systems  and 
Equipment  Branch,  ANE-173;  telephone 
(516)  791-6427.  Mailing  address:  FAA, 
New  England  Region.  181  South  Franklin 
Avenue,  Room  ?QZ,  Valley  Stream.  New 
York  11581. 

MJPPLEMENTARV  MTONMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  dupUcate  to 
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the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nJe.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  8»-NM-227-AD.  The 
post  card  will  be  date /time  stamped  and 
returned  to  the  commenter. 

Discussion 

There  have  been  reports  that  the 
emergency  lighting  system  on  the  de 
Havilland  Model  DHC-«  series 
airplanes  will  not  come  on 
automatically  if  generator  electric  power 
{defined  as  "normal"  electric  power)  is 
lost,  as  long  as  the  right  battery  provides 
power  to  the  right  essential  bus.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  emergency  lighting 
system  to  operate  when  required  in  an 
emergency  situation. 

Boeing  of  Canada.  Ltd..  de  Havilland 
Division,  has  issued  Service  Bulletin  No. 
8-33-17,  dated  August  25. 1989.  which 
describes  procediu'es  for  relocating  the 
emergency  lights  circuit  breaker  from 
the  right  essential  bus  to  the  right 
secondary  bus. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
J  21.29  of  the  Federal  Aviation 
Regulations  and  the  appUcable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  modification  of  the 
emergency  lighting  system  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  64  airplanes  of  U.S. 
re^stry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  2 
iranhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 


labor  cost  would  be  $40  per  manhour. 
The  required  parts  will  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $5,120. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Stales,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1)' 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


and  terminate  a  wire,  in  accordance  with  the 
Accomplishment  Inatnictions  of  de  Havilland 
Service  Bulletin  No.  8-33-17.  dated  August  25. 
1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office.  ANE- 
170.  FAA.  New  England  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
New  York  Aircraft  Certification  Office,  ANE- 
170. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  ah^ady  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada,  Ltd.,  de 
Havilland  Division,  Garratt  Boulevard. 
Downsview,  Ontario  M3K 1Y5,  Canada. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  FAA.  New 
England  Region,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York. 

Issued  in  Seattle.  Washington,  on 
November  17, 1990. 
Steven  B.  Wallace, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  89-28011  Filed  11-29-89;  8:45  am) 
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PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449, 
)anuary  12, 1983);  and  14  CFR  1189. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive. 

Boeing  of  Canada,  LTD.,  D«  Havilland 

Divisioa  Applies  to  de  Havilland  Model 
DHC-8  series  airplanes.  Serial  Numbers 
1  through  179,  certificated  in  any 
category.  Compliance  is  required  within 
90  days  after  the  effective  date  of  this 
AD.  unless  previously  accomplished. 
To  ensure  the  proper  operation  of  the 

emergency  lighting  system  when  required. 

accomplish  the  following: 
A.  Relocate  the  emergency  lights  circuit 

breaker  on  the  circuit  breaker  panel  from  the 

right  essential  bus  to  the  right  secondary  bus 


14  CFR  Part  39 

[Docket  No.  89-NM-132-AD] 

Airworthiness  Directives;  Boeing  of 
Canada,  Ltd.,  de  Havilland  Division, 
Modei  DHC-8- 100  Series  Airplanes, 
Serial  Numbers  3  Through  119, 
Inclusive,  With  IModificatlon  No.  8/0467 
incorporated,  and  Equipped  With 
Eidec  Proximity  Switch  Electronic 
Control  Unit  (PSEU),  P/N  8-410-3, 8- 
410-04.  or  8-410-05 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKMC  Supplemental  notice  of 
proposed  rulemaking  (NPRM).  reopening 
of  comment  period^ 

summary:  This  notice  proposes  to 
amend  an  earlier  proposed 
airworthiness  directive  (AD),  applicable 
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to  certain  de  Havilland  Model  OHC-d- 
100  series  airplanes,  that  would  have 
required  a  modification  of  the  landing 
gear  control  system  which  would 
terminate  the  need  for  certain  pre-flight 
procedures  required  by  an  existing  AD. 
This  amended  proposal  would  add 
Model  DHC-8-103  series  airplanes  and 
a  Proximity  Switch  Electronic  Control 
Unit  (PSEU)  part  number  to  the 
applicability  statement,  and  would  cite 
the  latest  revision  to  the  service  bulletin 
as  the  appropriate  service  information. 
DATES:  Comments  must  be  received  no 
later  than  January  9. 1990. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  8»-NM- 
132-AD.  17900  Pacific  Highway  South, 
C-68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  of  Canada.  Ltd., 
de  Havilland  Division.  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5.  Canada. 

This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  FAA,  New 
England  Region,  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Kallis,  New  York  Aircraft 
Certification  Office,  ANE-173,  FAA  New 
England  Region,  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream.  New 
York  11581;  telephone  (516)  791-6427. 
SUPPlfMENTARY  INFORMATION: 
Literested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposal  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 


concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  for  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-132-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations,  which 
would  have  revised  AD  88-03-51, 
Amendment  39-5868  (53  FR  7348;  March 
8, 1988)  to  require  modification  of  the 
landing  gear  control  system  on  de 
Havilland  Model  DHC-ft-100  series 
airplanes,  was  published  as  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  August  17, 1989  (54 
FR  33934).  That  NPRM  was  prompted  by 
the  development  of  a  modification 
which  includes  certain  wiring  changes  to 
make  the  operation  of  the  landing  gear 
selector  value  and  the  opening  of  the 
landing  gear  doors  independent  of  the 
Promimity  Switch  Electronic  Unit 
(PSEU).  This  modification,  if 
accomplished,  terminates  the  need  for  a 
pre-flight  check  procedure  of  the  nose 
gear  cockpit  indication  system,  required 
by  AD  8ft-03-51. 

A  commenter  suggested  that  the 
applicability  of  the  rule  include  Model 
DHC-8-103  series  airplanes,  and 
airplanes  equipped  with  Eldec  PSEU 
Part  Number  8-410-05.  The  FAA  concurs 
that  the  addition  of  those  airplanes  is 
appropriate  since  those  airplanes  are 
subject  to  the  same  unsafe  condition 
addressed  in  the  Notice.  The  proposed 
applicability  statement  has  been  revised 
accordingly. 

Further,  since  issuance  of  the  Notice, 
de  Havilland  has  released  Service 
Bulletin  8-32-70,  Revision  B,  dated 
December  2, 1988,  which  revises  the 
effectivity  to  include  Model  DHC-8-103 
series  airplanes.  Accordingly,  the  FAA 
amended  the  proposed  rule  to  cite  the 
latest  revision  to  the  service  bulletin  as 
the  appropriate  service  information 
source. 

Since  the  changes  described  above 
would  expand  the  scope  of  the  proposed 
rule,  the  FAA  has  determined  that  it  is 
necessary  to  revise  the  Notice 
accordingly  and  provide  additional  time 
for  public  comment. 

Currentiy,  no  additional  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  besides  the  original  42  specified  in 
the  Notice.  However,  should  a  de 
Havilland  Model  DHC-&-103  series 


airplane  be  imported  and  placed  on  the 
U.S.  register,  it  would  take 
approximately  40  manhours  per  airplane 
to  accompUsh  the  required  actions,  and 
the  average  labor  cost  would  be  $40  per 
manhour.  The  modification  kits  will  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  any 
affected  U.S.  operator  is  estimated  to  be 
$1,600  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  ejects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  and  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the  Federal 

Aviation  Regulations  as  follows: 

PART  39-{AMENDE0] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

939.13    [Amended] 

2.  By  revising  the  Notice  of  Proposed 
Rulemaking,  Docket  No.  89-NM-132- 
AD,  FR  Doc  89-19281,  published  in  the 
Federal  Register  on  August  17, 1989  (54 
FR  33934],  as  follows: 
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Boeing  of  Canada,  Ltd.,  D«  Havilland 

Division:  Applies  to  de  Havilland  Model 
DHC-ft-100  series  airplanes.  Serial 
Numbers  3  through  119.  inclusive,  with 
Modification  No.  8/0467  incorporated, 
and  equipped  with  Eldec  Proximity 
Switch  Electronic  Control  Unit  (PSEU). 
P/N  8-410-03,  8-410-04.  or  8-410-05, 
certiflcated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  preclude  the  possibility  of  the  nose  gear 
cockpit  indication  system  indicating 
erroneous  nose  gear  position,  accomplish  the 
following: 

A.  Within  24  hours  aftor  March  25, 1988 
(the  effective  date  of  AD  88-03-51)  add  the 
following  to  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM]  and  notify  all 
crew  members.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM: 

"1.  Perform  the  following  check  prior  to 
each  flight.  This  check  is  to  be  performed 
even  when  the  airplane  is  being  operated 
with  the  anti-skid  inoperative  under  the 
minimum  equipment  list: 

a.  Anti-skid  switch— "OFT" 

b.  Anti-skid  switch— "ON" 

c.  Check  that  inboard  and  outboard  anti- 
skid caution  Ughts  illuminate,  and  then 
extinguish  within  6  seconds.  Should  the  lights 
fail  to  fimction  as  noted  above,  dispatch  is 
prohibited  until  maintenance  action  clears 
the  fault." 

"2.  While  performing  the  'After  Take  OfT 
and  'Approach'  procedures: 

a.  Monitor  the  landing  gear  indication 
system  during  landing  gear  retraction  and 
extension. 

b.  If  there  is  any  irregularity  in  gear 
indication  or  operation  at  any  time 
throughout  the  flight,  the  gear  must  be 
confirmed  DOWN  AND  LOCKED  using  the 
alternate  down-lock  veriFication  system, 
irrespective  of  gear  DOWN  AND  LOCKED 
(g'^en)  indication  on  the  normal  landing  gear 
indicating  system." 

B.  Any  in-flight  landing  gear  irregularity 
must  be  corrected  prior  to  further  flight. 

C.  Within  GO  days  after  the  effective  date  of 
this  amendment,  modify  the  landing  gear 
control  system,  in  accordance  with  de 
Havilland  Service  Bulletin  8-32-70,  Revision 
B,  dated  December  2, 1988.  This  modification 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  A.  and  B.  of  this 
AD.  and  the  revised  operating  procedures 
may  be  moved  from  the  AFM. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
New  York  Aircraft  Certification  Office,  FAA, 
New  England. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  will  either  concur  or 
comment  and  then  send  It  to  the  Manager, 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada  Ltd,  de 
Havilland  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K 1Y5,  Canada. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  FAA.  New  England 
Region,  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
Room  202.  Valley  Stream.  New  York. 

Issued  in  Seattle,  Washington,  on 
November  17, 1989. 
Steven  B.  WaUace. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-28012  Filed  11-2^-89;  8:45  am] 
■itxma  CODE  4eio-i> 


14  CFR  Part  39 

[Docket  No.  89-NM-216-AD] 

Airworthiness  Directives,  British 
Aerospace  IModel  BAe  14G-200A  and 
300A  Series  Airpianes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146-200A  and  -300A  series 
airplanes,  which  would  require 
modification  of  the  fuselage  rear  section. 
This  proposal  is  prompted  by  reports  of 
a  riveting  deficiency  during  modification 
of  Stringer  21P  in  the  area  where  it  is 
attached  to  the  lower  left-hand  skin 
panel.  This  condition,  if  not  corrected, 
could  result  in  reduced  structural 
integrity  of  the  fuselage. 
DATES:  Comments  must  be  received  no 
later  than  January  19, 1990. 
ADDRESSES:  Send  comments  on  the 
proposal  in  dupUcate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
21ft-AD.  17900  Pacific  Highway  South, 
0-68906.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace, 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414,  Dulles  International  Airport 
Washington.  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle.  Washington,  or 
the  Standardization  Branch.  9010  East 


Marginal  Way  South,  Seattle, 

Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1.565.  MaiUng  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  dupUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-216-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  British  Aerospace  Model 
BAe  146-200A  and  -300A  series 
airplanes.  British  Aerospace  (BAe] 
Modification  HCM00737A  was  installed 
on  certain  BAe  146-200A  and  -300A 
series  airplanes  during  production.  BAe 
has  now  determined  that  rivets  needed 
to  attach  the  aft  end  of  Stringer  21P  to 
the  fuselage  skin  were  omitted  from  the 
modification.  Accordingly,  Stringer  21P 
has  not  been  adequately  riveted  at  its 
aft  end  termination  area  which  is  in  the 
vicinity  of  fuselage  frame  39X. 
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British  Aerospace  has  issued  Service 
Bulletio  53-64-00737D,  Revision  1,  dated 
August  22, 1989,  which  describes 
procedures  for  modification  of  the 
fuselage  rear  section.  This  modification 
adds  eight  rivet  positions  to  the  stringer 
end  termination  area  which  completes 
stringer-to-skin  panel  riveting.  The 
United  Kingdom  CAA  has  classified  this 
service  bulletin  as  mandatory,  and  has 
issued  Airworthiness  Directive  005-07- 
89  addressing  this  subject 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
apphcable  bilateral  airworthiness 
agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  and  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  modification  of  the 
fuselage  rear  section  in  accordance  with 
the  service  bulletin  previously 
described. 

It  is  estimated  that  5  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  1.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $300. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  the  government 
Therefore,  in  accordance  with  Executive 
Order  12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federdism  impUcations  to  warrant  the 
preparation  of  a  Federalism  assessment 

For  the  reasons  discussed  above.  I 
certify  diat  this  proposed  regulation  (1) 
id  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-[AMENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Applies  to  Model  BAe 
146-200A  and  -dOOA  series  airplanes,  as 
listed  in  British  Aerospace  Service 
Bulletin  53-84-00737D,  Revision  1,  dated 
August  22. 1989,  certificated  in  any 
category.  Compliance  is  required  prior  to 
the  accumulation  of  3.000  landings  since 
new,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
tmless  previously  accomplished. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  accomplish  the  following: 

A.  Modify  the  fuselage  rear  section  by 
adding  eight  riveta  to  the  Stringer  21P  end 
termination  area,  in  accordance  with  British 
Aerospace  Service  Bulletin  53-84-0O737D. 
Revision  1,  dated  August  22. 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compUance  time,  which 
provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  AjVM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport. 
Washingtoa  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Standardization 
Branch.  9010  East  Marginal  Way  South. 
Seattle,  Washington. 


Issued  in  Seattle,  Wasliingtoii,  on 
November  17, 1966. 

Steven  B.  Wallaca. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Servict. 
(FR  Doc  80-28010  Filed  11-29-89:  8:45  am) 
MLUNO  coot  «sie-i*-« 


14  CFR  Part  71 

[Airspace  Docket  Na  ••-ACC-34] 

Proposed  Alteration  of  Tranaltion 
Area— Aurora,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKNC  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to  alter 
the  700-foot  transition  area  at  Aurora, 
Nebraska,  to  provide  controlled  airspace 
for  aircraft  executing  a  new  instrument 
approach  procedure  at  the  Aurora, 
Nebraska,  Municipal  Airport  utilizing 
the  Aurora  nondirectional  radio  beacon 
(NDB)  as  a  navigational  aid. 

DATES:  Comments  must  be  received  on 
or  before  December  29, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager,  System 
Management  Branch.  Air  Traffic 
Division,  ACE-530,  601  East  12th  Street; 
Kansas  City.  Missouri  64106,  Telephone' 
(816)  426-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel,  Central  Region,  Federal 
Aviation  Administration,  Room  1558, 
601  East  12th  Street  Kansas  City. 
Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  C.  Earp,  Airspace  Specialist 

System  Management  Branch.  Air  Traffic 

Division,  ACE-530,  FAA.  Central 

Region,  601  East  12th  Street  Kansas 

City,  Missouri  64106.  Telephone  (816) 

426-3408. 

SUPPLEMENTARY  MFORMATKNC 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  System  Management  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administration,  601  East  12th  Street 
Kansas  City,  Missouri  64106.  All 
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communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
System  Management  Branch,  601  East 
12th  Street,  Kansas  City.  Missouri  64106. 
or  by  calling  (816)  426-3408. 

Communciations  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
pmendment  to  Subpart  G.  §  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
I-art  71)  to  alter  the  7Q0-foot  transition 
srea  at  Aurora,  Nebraska.  The  NDB  at 
.A.urora.  Nebraska,  has  been  relocated 
i!ue  to  a  runaway  extension. 
Accordingly,  the  FAA  is  developing  a 
i.ew  instrument  approach  procedure 
utilizing  the  Aurora  NDB  as  a 
navigational  aid.  The  establishment  of 
this  new  instrument  approach 
procedure,  based  on  this  approach  aid, 
entails  alteration  of  the  transition  area 
at  Aurora,  Nebraska,  at  and  above  700 
feet  above  groiuid  level,  within  which 
aircraft  are  provided  air  traffic  control 
service.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of 
aircraft,  using  the  approach  procedure 
under  Instrument  Flight  Rules  (IFR)  from 
other  aircraft  operating  under  Visual 
Flight  Rules  (VFR).  Section  71.181  of  part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6E 
dated  January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation —  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 


navigation,  it  is  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
crtieria  of  the  Regulatory  Flexibility  AcL 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety,  transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDtnAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.89. 

2.  Section  71.181  is  amended  as 
follows: 

{71.181    [Amended] 

Aurora,  Nebraska  [Revised) 

That  airspace  extending  upward  from  700 
ft.  above  tlie  surface  witliin  a  5-mile  radius  of 
Aurora  Municipal  Airport  (lat.  40°53'39"N., 
long.  97''59'39"W.)  and  within  2  miles  each 
side  of  the  110*  radial  of  the  Grand  Island 
VOR.  extending  from  the  5-mile  radius  to  7 
miles  west  of  the  airport  excluding  that 
portion  which  overlies  the  Grand  Island.  NE. 
transition  area  and  within  3  miles  each  side 
of  the  360'  bearing  from  the  Aurora.  NE,  NDB 
(lat  40°53'33"N.,  long.  97*59'49"W.)  extending 
from  the  5-mJle  radius  to  8.5  miles  north  of 
the  airport. 

Issued  in  Kansas  City,  Missouri,  on 
November  14. 1989. 
Clarenca  E.  Newbem, 
Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  89-28014  Filed  11-29-89;  8:45  am) 
MtuNQ  cooe  4»^*-^»M 


14  CFR  Part  71 

[Akspac*  Docket  No.  8»-ASW-48] 

Proposed  Revision  of  Transition  Area; 
Ada.  OK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  revise 
the  transition  area  located  at  Ada,  OK. 
The  development  of  a  new  VOR/DME 
RWY 17  standard  instrument  approach 
procedure  (SIAP),  utilizing  the  Ada  Very 
High  Frequency  Omnidirectional  Radio 


Range  (VOR).  has  made  this  proposed 
revision  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP  to  the  Ada 
Municipal  Airport. 

DATE:  Comments  must  be  received  on  or 
before  January  24, 1990. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  Air  Traffic 
Division.  Southwest  Region.  Docket  No. 
89-ASW-48.  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel.  Southwest  Region.  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT 
Bruce  C.  Beard,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
624-5561. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  89-ASW-4a"  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
speciffed  closing  date  for  comments  will 
be  considered  before  taking  acticHi  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Counsel,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
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personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  7ei93-053a  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  whidi 
describes  the  application  procedure. 

The  Proposal 

The  FAA  Is  considering  an 
amendment  to  S  71.181  of  the  Federal 
Aviation  Regidations  (14  CFR  part  71)  to 
revise  the  transition  area  located  at 
Ada,  OK.  The  development  of  a  new 
VOR/DME  RWY  17  SIAP  to  the  Ada 
Municipal  Airport,  utiUzing  the  Ada 
VOR,  has  necessitated  the  proposal. 
This  proposal  would  reduce  the  radius 
of  the  existing  transition  area  from  9 
miles  to  6.5  miles  and  would  create  an 
arrival  extension  to  the  north.  The 
current  transition  area  is  too  large  for 
the  type  of  aircraft  which  use  the  Ada 
Municipal  Airport  The  intended  effect 
of  this  proposal  is  to  release  to  the 
pubUc  that  controlled  airspace  which  is 
no  longer  required,  but  will  provide 
adequate  controlled  airspace  for  aircraft 
executing  all  the  SLAFs  which  serve  the 
Ada  Municipal  Airport.  Section  71.161  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  ia 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

list  of  Subjects  b  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71-DESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C  10e(g) 
(Revised  Pub.  L  97-44a  January  IZ  1983);  14 
CFR  11.80. 

S71.1S1    (AmMtdedl 

2.  Section  71.181  is  amended  as 
follows: 

Ada,  OK  [RevlMd] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Ada  Municipal  Airport  (latitude 
S4'4a'20"N.,  longitude  96'40'14"W.).  and 
within  3.5  miles  each  side  of  the  355'  radial  of 
the  Ada  VOR  (latitude  34'48'09"N.,  longitude 
9e'40'12"W.)  north  of  the  Ada  Municipal 
Airport 

Issued  in  Fort  Worth,  TX  on  November  1ft, 
1988. 

Lany  LCni(. 

Manager,  Air  Traffic  Division  Southwest 
Region. 

[FR  Doc.  89-28013  FUed  11-29-88;  8:45  am] 
SSJJNa  CODE  4S10-1»-il 


DEPARTMENT  OF  THE  INTERIOR 

Offlca  Of  Surface  Mining  Reclamation 
and  Enf  orcomant 

30CFRPwt918 

Abandoned  Mine  Land  Reclamation 
Program 

aqencv:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
action:  Request  for  public  comment 

MMMARY:  Having  satisfied  the 
requirements  of  the  Act  in  regard  to 
abandoned  coal  mine  reclamation,  the 
State  of  Louisiana  requests  certification 
to  proceed  with  noncoal  reclamation 
projects  as  provided  for  under  section 
409  of  title  IV  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(Pub.  L  95-87,  30  U.S.C.  1202  eL  sag.]. 
This  notice  sets  forth  the  times  and 
locations  for  the  pubUc  to  submit  written 
comments  or  to  meet  and  discuss  the 
request  with  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
representatives  or  request  public 
meetings. 


DATES:  OSM  will  accept  written 
comments  on  the  proposed  rule  until 
4:30  p.m.  cs.t  on  January  2, 1990. 

Upon  request  OSM  will  hold  a  public 
hearing  on  the  proposed  rule  on 
December  20, 1989,  beginning  at  0  a.m. 
c.s.t  The  public  hearing  will  be  held  at 
the  location  shown  under  "AOORCSSCS" 
below. 

OSM  will  accept  requests  tot  a  pubUc 
hearing  imtil  4:30  p.m.  c.s.t  on  December 
15, 1989.  If  no  person  has  contacted 
OSM  by  that  date  to  express  an  interest 
in  testifying  at  the  hearing,  it  will  be 
cancelled.  U  only  one  person  requests 
an  opporttmity  to  speak  at  the  pubhc 
hearing,  a  public  meeting,  rather  than  a 
hearing,  may  be  held  and  the  results  of 
the  meeting  included  in  the 
Administrative  Record 

AODRCSSCS:  Written  comments  should 
be  mailed  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
Tulsa  Field  Office,  5100  E  Skelly  Drive. 
Suite  55a  Tulsa.  Oklahoma  74135.  or 
hand-delivered  to  the  same  address. 

If  requested,  a  public  hearing  will  be 
held  at  the  Tulsa  Field  Office  of  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  5100  E.  Skelly  Drive. 
Suite  550. 

Requests  for  a  public  hearing  should 
be  made  by  contacting  the  individual 
listed  under  "POM  RMTHKR 


CONTACT." 

Copies  of  the  Louisiana  AMLR 
program  and  the  request  for  certification 
are  available  for  inspection  Monday 
through  Friday.  8:30  a.m.  to  4  p jn.^ 
excluding  holidays,  at  the  following 
addresses: 
Louisiana  Department  of  Natural 

Resources,  Office  of  Conservation.  625 

North  4th  Street  Baton  Rouge. 

Louisiana  70604;  Telephone  (504)  342- 

5588. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement  Administrative 

Record  Room  5315.  IIW  L  Street  NW.. 

Washington,  DC  20240. 
Office  of  Surface  Mining  Reclamation 

cmd  Enforcement  TuUa  Field  Office. 

5100  E.  Skelly  Drive.  Suite  550.  Tulsa, 

Oklahoma  74135;  Telephone  (918)  561- 

e43a 
FOR  FURTHCR  INFORMATION  CONTACT: 
Mr.  James  R  Moncrief.  Director,  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  5100  E. 
Skelly  Drive.  Suite  55a  Tulsa.  Oklahoma 
74135;  Telephone:  (918)  S81-«43a 
SUPFLCMCNTARV  INFORMATNMC 

L  Background 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA)  of  1977, 
Public  Law  9S-87.  30  U.S.C  1201  et  seq.. 
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establisheft  an  Abandoned  Mias  Laod 
Reclamation  (AMLR)  psogram  fot  tb« 
purposes  el  ledaimuig  lad  restoria^ 
laod*  and  water  reaourcea  advevseiy 
ejected  l^  past  mintBg.  Thia  prolan  is 
funded  by  a  redaaaation  lee  imposed 
upoa  tlte  production  o£  coaL  Lands  and 
water  eiigiblB  for  ndamaiioD  ate  those 
that  were  mined  or  affected  by  miniog 
aad  abaadoned  or  left  in  an  inadequate 
rcclaflutian  stains  prior  to  AugMt  X 
1977,  aad  for  which  there  is  no 
coaliawiif  redastatian  responaibiiity 
under  State  or  other  Fcdcrat  laws. 

Each  Stat»  having  withm  Hs  border 
coal-mined  tands  eligible  for 
reclamation  under  title  IV  of  SMCHA, 
may  submit  to  the  Secretary  of  the 
Interior  a  State  Reclamation  Ftan 
demonstrating  its  capability  for 
administering  an  AMUR  pFograra.  Upon 
approval  of  the  State  Reclamation  Plan 
by  the  Secretary,  the  State  may  sulanit 
to  06M  on  an  annual  basis  an 
applicatton  for  funds  to  be  expended  in 
that  State  on  specific  reclamation 
projects  that  are  necessary  to  impfement 
the  approred  State  reclamation  plan. 
Such  annual  requests  are  reviewed  and 
approved  by  OSM  in  compliance  with 
the  requirements  of  30  CFR  part  888. 
AMLR  funds  are  to  be  utilized  to 
address  the  problems  caused  by  past 
mining  in  the  following  order  First, 
reclamation  efforts  are  to  be  directed  at 
correcting  or  mitigating  the  problems 
caused  by  past  coal  mining.  Certain 
noncoal-mining-related  problems  may 
also  be  addressed  at  the  same  time  if 
they  involve  direct  threats  to  the  public 
health  and  safety.  Second,  following  the 
completion  of  aH  coal-related  impacts,  a 
State  program  may  then  direct  its  efforts 
to  alleviating  the  problems  caused  by  all 
other  types  of  mining.  Finally,  when  all 
coal-  and  noncoal-relatsd  impacts  have 
been  addressed,  aad  if  certain  other 
conditions  set  forth  in  section  402(g](2} 
of  SMCRA  are  satisfied,  AMLR  funds 
may  be  used  for  conatruction  of  specific 
public  facilities  in  communities 
impacted  by  coal  mining  developmeoL 

The  Louisiana  RecLamation  Plan,  as 
submitted  on  February  3, 1986,  was 
approved  eflex:tive  December  10, 1980 
(51  FR  40795).  Since  this  approval,  the 
State  baa  iaspected  all  known  or 
suspected  coal-telated  ntes  in  a  24- 
parish  area  of  north  Louisiana.  No  coal- 
related  problem  sites  were  identified 
that  would  qualify  as  eligible  for  funding 
under  the  AMLR  program.  The  State  has 
developed  an  inventory  of  all  noncoat- 
reiated  probtem  areas  in  the  24  parialies 
having  known  coal  reserves  under 
cooperative  agreements  witk  OSM. 


n.  Discussion  of  Propoaad  Actiaa 

The  CoBHBissioner  of  Ae  Lomsiana 
Office  of  Conserve tfon  notified  OSM  by 
letter  on  June  12, 1989.  (Administrative 
Record  No.  LA^B^22J  that  the  State  has 
no  kiMMWB  coal-cel»ted  problems  eligible 
for  fundiag  andei  Section  404  of  ^mICRA 
and  stated  that  any  unfoseseea  coal 
problems  that  might  arise  wiH  be 
addressed  as  fimds  are  available. 

Once  a  State  has  reclaimed  all  lands 
adversely  impacted  by  past  coal  mining, 
SMCRA  provides  that  a  State  may 
utilize  its  AMLR  fuads  to  address 
problems  caused  by  noncoal  mining.  To 
confirm  the  State's  assertion  that  there 
are  no  existing  coal-related  problems  to 
be  addressed  by  the  State  and,  thereby, 
allow  uiu-estricted  use  of  AMLR  fiaids 
for  noncoal  purposes,  OSM  is  seeking 
public  comments  and  information 
concerning  any  known  or  suspected 
unreclaimed  lands  and  water  resources 
in  the  State  that  may  have  been 
adversely  affected  by  coat-rainHig 
practices  prior  to  August  3, 1977,  and  for 
which  there  is  no  continuing  reclamation 
responsibility  under  State  or  other 
Federal  laws. 

If  no  past  coal-mining  probleois 
eligible  for  funding  under  Section  404  of 
SMCRA  are  identified  through  this 
process,  the  Secretary  is  authorized  to 
allow  the  State  to  address  ncmcosl 
problems  as  set  forth  in  30  CFR  part  875. 
Such  noncoal  reclamation  activities, 
however,  may  occur  witb  one  condition; 
that  is,  if  a  coal  problem  occurs  or  is 
identified  some  time  in  the  biture,  the 
State  must  seek  immediate  funding  for 
reclaiming  that  problem.  In  the  event  of 
certification  by  the  Secretary,  the  State 
has  agreed  to  this  condition. 

To  assist  in  its  analysis  of  Louisianai's 
grant  application  and  the  proposed  plan 
for  funding  futiire  coal-related  problems, 
OSM  solicits  comments  on  all  relevant 
economic,  environmental,  and  legal 
issues  involving  the  reclamation  of 
lands  adversely  affected  by  past  coal 
miniog  pcaetices  aad  the  State's  request 
to  fund  nfHtcoal  projects^ 

Lists  of  SubiacU  ia  30  CFR  Part  91» 

Coal  mining,  hrtergovemmental 
relations,  Surfece  mimngt  Undei^ound 
mining. 

Dated:  Novcmher  17.  Uaa 
Rayniwd  L.  Lowiia^ 

Assistant  Efirector,  Western  Field C^ratians. 
[FR  Doc.  8»-2a0fiarU«d  ll-29-«0;  8:4&  u4 
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DEPARTME^rr  OF  "mANSPORTATION 
Coast  Guard 
33  CFR  Parti  10 

[CQoc-es-rt] 

Anchorage  Grounds;  GaNvston 
HartMf.  BoOvar  Roads  Channel,  TX 

AQEfiev:  Coast  Guard,  DOT. 

action:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  i»  amending 
the  anchorage  regulations  for  Galveston 
Harbor  by  creating  an  anchorage  for 
temporary  use  by  shallow  draft  vessels 
and  designating  the  present  anchorags 
for  deep  draft  vessel  use  only. 

DATi:  Commente  must  be  received  mi  or 
before  January  18, 1990. 

ADDRESS:  Comments  should  be  mailed 
to  Commander,  Eighth  Coast  Guard 
District  (oan),  Hale  Boggs  Federal 
Building.  501  Magazine  Street,  New 
Orleans^  LA  7013O-3396.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  room  1200  at  the  above 
address.  Normal  ofiice  hours  are 
between  7:30  a-soL  and  4  pja.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered. 

FOR  FURTHER  INFORMATIOW  CONTACT: 
LTJG  J.D.  L-ino,  Project  (Xficer, 
Commander.  Eighth  Coast  Guard 
District  (oan).  Hale  Boggs  Federal 
Building,  501  Magazine  Street,  New 
Orieans,  LA  70130-3396,  Tel.  (504)  589- 
6234. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
CGD8-85-21,  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment 
Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  ia 
enclosed.  The  regulations  may  be 
changed  in  light  of  conaicnts  received 
All  conunents  received  before  the 
expiration  of  the  conunent  period  will  be 
considered  before  the  final  actioB  is 
taken  on  this  proposal.  No-  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  bearing  are 
received  and  it  is  determined  that 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  praccsa 
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Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  J.D.  Irino.  Project  Officer,  c/o 
Commander.  Eighth  Coast  Guard 
District  Aids  to  Navigation  Branch  and 
CDR  J.A.  Unzicker,  Project  Attorney, 
Eighth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Regulations 

The  Coast  Guard  received  a 
recommendation  from  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee  to  enlarge  and  change 
anchorage  regulations  for  the  Bohvar 
Roads  Anchorage.  This  committee 
represents  a  broad  spectrum  of 
waterway  users  in  the  area.  A  notice  of 
proposed  rulemaking  was  published  on 
January  9, 1986  (51  FR  991).  However,  no 
final  regulatory  action  was  takeru  The 
Coast  Guard  is  now  reconsidering  the 
proposal.  The  proposed  regulations  are 
necessary  to  provide  a  safe  haven  for 
shallow  draft  vessels  and  to  ensure 
sufficient  anchorage  space  is  available 
for  deep  draft  vessels.  The  impact  of  the 
regidation  is  expected  to  be  minimal. 

Economic  Assessment  and  Certification 

The  changes  to  the  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  further  evaluation  is 
urmecessary.  The  added  length  is  not 
expected  to  have  any  significant  effect 
on  navigation  and  therefore  it  is 
determined  that  the  impact  will  be 
minimal. 

Since  the  impact  of  this  change  is 
expected  to  be  minimal  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  smaU 
entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  impfications  to  warrant  the 
preparation  of  a  FederaHsm 
Assessment. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Proposed  Regulations 

In  consideration  of  the  foregoing  the 
Coast  Guard  proposes  to  amend  part  110 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 


PART  110— [AMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030.  2035,  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 

2.  Section  110.197  is  revised  to  read  as 
follows: 

B  110.197    Galvaston  HartMT,  Bolivar 
Roads  Channel,  Texas. 

(a)  The  Anchorage  area.  The  area  in 
Bolivar  Roads  bounded  to  the  south  by 
the  north  channel  edge  extending  west 
from  latitude  29°20'48"  N.,  longitude 
94°42'54"  W.,  approximate  position  of 
Buoy  "10";  thence  to  latitude  29'20'43" 
N..  longitude  94°44'46.5"  W., 
approximate  position  of  Buoy  "12"; 
thence  to  latitude  29"'20'37"  N.,  longitude 
94''46'08"  W.,  approximate  position  of 
Buoy  "16";  thence  023  T  to  a  point, 
latitude  29''21'14"  N..  longitude  94""45'50" 
W.;  thence  089  'T  to  latitude  29*21'15" 
N..  longitude  94''44'27"  W.,  approximate 
position  of  Buoy  "B";  thence  97  "T 
latitude  29°21'05"  N.,  longitude  94*42'52" 
W.  approximate  position  of  Buoy  "A"; 
thence  187.5  T  to  the  point  of  beginning. 

(b)  The  regulations.  (1)  The  anchorage 
area  is  for  the  temporary  use  of  vessels 
of  all  types,  but  especially  for  naval  and 
merchant  vessels  awaiting  weather  and 
other  conditions  favorable  to  the 
resumption  of  their  voyages. 

(2)  Except  when  stress  of  weather 
makes  sailing  impractical  or  hazardous, 
vessels  shall  not  anchor  in  the 
anchorage  eastward  of  a  line  between 
Buoy  "B"  and  Buoy  "12"  for  periods 
exceeding  48  hom«  unlessd  expressly 
authorized  by  the  Captain  of  the  Port  to 
anchor  for  such  longer  periods. 

(3)  No  vessel  with  a  draft  of  less  than 
22  feet  may  occupy  the  anchorage 
eastward  of  a  line  betweenf  Buoy  "B" 
and  Buoy  "12"  without  prior  approval  of 
the  Captain  of  the  Port 

(4)  Vessels  shall  not  anchor  so  as  to 
obstruct  the  passage  of  other  vessels 
proceeding  to  or  from  available 
anchorage  spaces. 

(5)  Anchors  shall  not  be  placed  in  the 
channel  and  no  portion  of  die  hull  or 
rigging  of  any  anchoced  vessel  shall  " 
extend  outside  the  limits  of  the 
anchorage  area. 

(6)  Vessels  using  spuds  for  anchors 
shall  anchor  as  close  to  shore- as 
practicable,  having  due  regard  for  the 
provisions  in  paragraph  (b)(3)  of  this 
section. 

(7)  Fixed  moorings,  piles  or  stakes, 
and  floats  or  buoys  for  marking 
anchorages  or  moorings  in  place,  are 
prohibited. 

(8)  Whenever  the  maritime  or 
commercial  interests  of  the  United 
States  so  require,  the  Captlan  of  the 


Port  or  his  authorized  representative,  is 
hereby  empowered  to  shift  the  positior 
of  any  vessel  anchored  or  moored 
within  the  anchorage  area. 

Dated  November  17, 1989. 
WJ'.Meriin. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eight})  Coast  Guard  District 
[FR  Doc  89-27974  Filed  ll-2»-89;  8:45  am) 
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33CFR  Part  117 

[CG01  89-132] 

DrawtKtdge  Operation  Regulations;  Eel 
Pond  Channel,  Massachusetts 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  Town  of 
Falmouth  Department  of  Public  Works, 
the  Coast  Guard  is  considering  a  change 
to  the  regulations  governing  the  Eel 
Pond  (Water  Street)  drawbridge  across 
the  Eel  Pond  Channel,  at  mile  0.0,  at 
Falmouth,  Massachusetts  by  permitting 
the  number  of  openings  to  be  limited  to 
the  hour  and  half  hour  during  daylight 
hours  from  15  May  through  14  October 
and  by  requiring  advance  notice,  all  the 
time  on.  Christmas.  New  Years.  Easter, 
all  Sundays  in  Januar}'  and  February 
and  year-round  during  evening  hours. 
This  proposal  is  being  made  in  an  efiort 
to  reduce  traffic  during  the  summer 
months  and  to  incorporate  operating 
procedures  that  have  been  unofficially 
being  implemented  by  the  Town  of 
Falmouth.  This  action  should 
accommodate  the  needs  of  vehicular 
traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  January  18, 1990. 
addresses:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District  Bldg.  135A.  Governors 
Island.  NY  10004-5073. 

The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
this  address.  Normal  office  hours  are 
between  8  a  an.  and  4:30  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Heming,  Bridge 
Administrator.  First  Coast  Guard 
District  at  (212)  668-7170. 
SUPPtEMENTARY  information: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
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commenU  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  {or  coocurrence  with  or  any 
recommended  change  in  the  proposal 
Persons  desiring  acknowled^ent  that 
their  conunents  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  First  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determnie 
a  course  of  fuud  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  ar«  Jose  M. 
Area  Jr.,  project  officer,  and  LT.  John  B. 
Gately,  project  attorney. 

Discussion  of  Proposed  Regulation 

This  drawbridge  provides  a  vertical 
clearaace  of  8  feet  at  mean  high  water 
and  10  feet  at  mean  low  water.  The 
bridge  presently  opens  on  signal  daring 
daylight  as  follows:  (1)  October  15  to 
May  14  from  6  ajn.  to  5  p.m.:  (2)  May  15 
to  June  14  and  September  IS  to  October 
14  from  7  a.m.  to  7  p.m.;  and  (3)  June  15 
to  September  15  from  6  a.m.  to  &  p.m.  At 
all  other  times  the  bridge  is  not  manned 
and  only  opens  on  advance  notice. 
f  lowever,  title  33  Code  of  the  Federal 
Regulation  part  117  and  Coast  Guard 
records  do  not  reflect  that  any  special 
regulations  were  ever  officially  issued. 
Therefore,  the  present  :egi;!ations  s« 
that,  at  all  tlBtes,  the  draw  shall  open  en 
signaL 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  28. 
1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  determination  is  based  on  the  fact 
that  the  Town  Engineer  had  contaxrted 
the  manna's  and  fiacilitiee  upstream  of 
the  bridge  and  all  indicated  no 
objection.  Additionally,  marine  traffic 
will  still  be  able  to  transit  the  waterway, 
however,  they  will  have  to  plan  their 
movements  to  cortform  to  the  opening 
schedule.  Since  several  companies  and 
facilities  have  offices  od  either  side  of 
the  river,  it  will  facilitate  their 
predcstrian  traffic  getting  between 
offices.  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  thftk  if 
adopted,  it  will  not  have  •  significant 
econmnic  impaet  ga  •  nibstnttia] 
nuntber  ol  small  entities. 


Federalism  Imphcatimi  Assessment 

This  acUoQ  has  been  analyied  uader 
the  principles  and  criteria  in  Executive 
Order  12612.  and  it  has  been  determined 
that  this  proposed  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  »  federal 
assessment. 

List  of  Sui^flcts  ia  93  CFR  Part  117 

Bridges. 

Prt^maed  Regulations 

In  consider atioB  of  the  foregoing,  tha 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  pert  117 
continaes  to  read  as  follows: 

Authority:  33  U.S.C.  4S9;  49  CFR  1.40:  33 
CFR  1.05-l(gJ. 

2.  Section  117.698  is  added  to  read  as 
follows: 

St17.6M    Eel  Pond  ChanaeL 

The  following  requirement  apply  to 
the  draw  of  Eel  Pond  (Water  Street) 
drawbridge  at  mile  0.0  at  Fahnouth. 
Massachusetts, 

(a)  The  draw  shall  opea  at  att  times  as 
soon  as  possible  for  a  public  vessel  of 
the  United  States,  State  or  Local  vessels 
used  for  public  safety,  and  vessels  in 
distress.  The  opening  signal  for  these 
vessels  shaQ  be  four  or  more  short  blast 
of  a  whistle,  horn,  or  racbo  request 

(b)  The  owners  of  this  bridge  shall 
provide  and  keep  ki  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  12  inches 
high  designed,  instaRed  and  maintained 
according  to  the  provisions  of  paragraph 
118.160  of  this  chapter. 

(c)  The  draw  shall  operate  as  foflows: 

(1)  On  signal  from  October  15  through 
May  14,  from  8  a.m.  to  5  pjn.  except  as 
provided  in  paragraph  (c)f3)  and  ti)  of 
this  section. 

(2)  Need  open  on  signal  only  on  the 
hour  and  half  hour  as  follows: 

(i)  From  May  15  through  June  14  and 
fi'om  September  18  through  October  14. 
from  7  a.nL  to  7  pjn. 

(ii)  Prom  ^e  15  through  September 
15,  from  6  a.m.  to  9  p.m. 

[3]  The  draw  shaU  open  on  signal  if  at 
least  8  hours  advance  aotiee  ia  gtven: 

(i)  At  all  times  on  Christmas,  New 
Years,  Easter  and  all  Sundays  in 
January  and  February. 

(ii)  At  all  other  times  aot  stiputsted  in 
paragraph  (cJCl)  and  (^2)  of  this 
section. 


Dated:  November  20,  IMD: 
RXRybacki. 

RearAdmJrd,  U.S.  Coast  Guatd  CammanAr, 

First  Coast  Guard  District 

[FR  Doc  8»-2797S  Fficd  Il-29-Ut  MS  am]: 
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UBRARY  OF  CONGRESS 
36  CFR  Ch.  Vlt 

National  FUra  Praservation  Board; 
Propoaad  Guidalinas  for  tha  Labettn^ 
and  Use  of  th«  Seal  for  Films  Seieeted 
for  Inclusion  in  th«  National  Film 
Registry 

AQENCV:  National  FUra  Preservation 
Board,  Library  of  Confess. 

action:  Notice  of  proposed  guidelines. 

summary:  This  notice  of  proposed 
guidelines  is  issued  to  inform  the  public 
that  the  Librarian  of  Congress  pursuant 
to  section  3  of  Public  Law  100-446.  The 
National  Film  Preservation  Act  of  1988. 
2  use  178.  and  pursuant  to  the  rule- 
making procedures  provided  in 
subchapter  II  of  chapter  5  of  tide  5, 
United  States  Code,  known  as  the 
Administrative  Procedures  Act, 
publishes  the  following  proposals  for 
public  comment: 

(1)  The  first  twenty-five  fihns  selected 
for  inclusion  in  the  National  Film 
Registry-;  and 

(2)  The  following  general  guidelines 
issued  for  the  benefit  of  fibs  owners  and 
distributors  in  order  to  determine 
whether  a  version  of  a  film  registered  on 
the  National  Film  Registry  which  is  in 
their  possession  has  been  materially 
altered.  Films  which  are  materially 
altered  require  a  label  to  that  ^ect.  and 
films  not  materially  altered  may  carry  a 
specially  designed  seal  of  the  National 
Film  Registry.^ 

DATES:  Commeata  should  be  received  on 
or  before  January  16. 1900. 

ADDRESSES:  Copies  of  written  commenta 
on  these  prt^iosed  guidelines  should  be 
addressed  to:  Dr.  James  H.  Billington. 
Librarian  of  Congress,  The  National 
Film  Registry,  The  Library  of  Congress, 
Washingtoiv  D.C  20540,  Attention:  Erie 
Schwartz,  Counsel.  Telephone  inquiries: 
(202)  707-8350. 

FOR  FURTHER  INFORMATKm  CONTACT: 

Eric  Schwartz,  Counsel,  The  National 
Film  Preservation  Board,  Library  of 
Congress,  Wadnogtaw.  DC  20MCL 
Telephone:  (202)  707-8350. 
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SUPPLEMENTARY  INFORMATION: 
Previous  Action 

Under  section  3(a)(1)  of  the  National 
Film  Preservation  Act  of  1988  (hereafter, 
"the  act"),  the  Librarian  is  required  to 
(A)  estabUsh  criteria  for  guidelines 
pursuant  to  which  such  films  may  be 
included  in  the  National  Fihn  Registry, 
except  that  no  film  shall  be  eligible  for 
inclusion  in  the  National  Film  Registry 
until  10  years  after  such  film's  first 
theatrical  release;  and  (B)  establish  a 
procedure  whereby  the  general  public 
may  make  recommendations  to  the 
Board  regarding  the  inclusion  of  films  in 
such  National  Film  Registry.  In  the 
Federal  Register  of  February  13, 1989, 
the  Librarian  issued  "Proposed 
Guidelines  for  the  Selection  of  Films 
and  Proposed  Procedures  for  the  Public 
Participation  in  the  Selection  of  Films. " 

Those  guidelines  were  printed  in  the 
Federal  Register  subject  to  30  days  of 
public  comment.  One  public  comment 
was  received  during  that  period.  Those 
guidelines  will  be  issued  in  final  form  at 
a  later  date  and  at  the  same  time  that 
today's  labeling  guidelines  and  the  Ust 
of  the  first  twenty-five  films  are  printed 
in  the  Federal  Register  in  final  form. 
Only  then  will  the  labeling  guidelines 
and  the  use  of  the  seal  of  the  National 
Film  Registry  attach  to  the  films  listed 
below. 

Proposed  Films  Selected  and  Proposed 
Guidelines 

Proposed  Films  Selected  for  Inclusion  in 
the  National  Film  Registry 

Under  section  3(a)(2)(A)  of  the  Act, 
the  Librarian  after  consultation  with  the 
Board  shall  determine  "which  films 
satisfy  the  criteria  developed  pursuant 
to  paragraph  3(a)(1)(A)  and  qualify  to  be 
included  in  the  National  Film  Registry" 
and  shall  select  no  more  than  twenty- 
five  films  per  year  for  inclusion  in  such 
Registry. 

The  National  Film  Preservation  Board 
received  062  film  titles  for  nomination 
from  the  general  public  and  reduced  the 
list  to  twenty-five  titles  for 
consideration  by  the  Librarian  of 
Congress  after  meeting  on  July  19, 1989 
in  Los  Angeles,  in  an  open  session  and 
in  an  executive  session. 

The  Librarian  of  Congress,  Dr.  James 
H.  Billington,  after  consultation  with  the 
National  Film  Preservation  Board 
announces  the  following  are  his 
nominations  for  the  twenty-five  selected 
for  incusion  in  the  National  Film 
Registry  for  1989  subject  to  public 
comment  for  a  period  to  end  on  January 
16,1990: 

(1)  The  Best  Years  Of  Our  Lives  (1946) 

(2)  Casablanca  (1942) 

(3)  Citizen  Kane  (1941) 

(4)  The  Crowd  (1928) 


(5)  Dr.  Strangelove  (or,  How  I  Learned 
To  Stop  Worrying  And  Love  the 
Bomb)  (1964) 

(6)  The  General  (1927) 

(7)  Gone  With  the  Wind  (1939) 

(8)  The  Grapes  of  Wrath  (1940) 

(9)  High  Noon  (1952) 

(10)  Intolerance  (1916)         % 

(11)  The  Learning  Tree  (1969) 

(12)  The  Maltese  Falcon  (1941) 

(13)  Mr.  Smith  Goes  to  Washington 
(1939) 

(14)  Modem  Times  (1936) 

(15)  Nanook  Of  The  North  (1922) 

(16)  On  The  Waterfront  (1954) 

(17)  The  Searchers  (1956) 

(18)  Singin'  In  The  Rain  (1952) 

(19)  Snow  White  And  The  Seven  Dwarfs 
(1937) 

(20)  Some  Like  it  Hot  (1959) 

(21)  Star  Wars  (1977) 

(22)  Sunrise  (1927) 

(23)  Sanset  Boulevard  (1950) 

(24)  Vertigo  (1958) 

(25)  The  Wizard  Of  Oz  (1939) 

Proposed  Labeling  Guidelines 

In  accordance  with  section  3(a)(1)(C) 
of  the  Act,  the  Librarian  shall  "establish 
general  guidelines  so  that  film  owners 
and  distributors  are  able  to  determine 
whether  a  version  of  a  film  registered  on 
the  National  Film  Registry  which  is  in 
their  possession  has  been  materially 
altered."  These  guidelines  are  only  to 
apply  to  the  twenty-five  films  selected 
for  inclusion  in  the  National  Registry, 
listed  above.  The  labeling  requirements 
under  the  law  are  not  effective  until  45 
days  after  publication  of  the  twenty-five 
films  and  the  labeling  in  fmal  form  in  the 
Federal  Register.  A  date  certain  will  be 
specified  when  the  guidelines  are  issued 
in  final  form. 

In  addition,  in  accordance  with 
section  3(a)(2)(C),  the  Librarian  shall 
"provide  a  seal  to  indicate  that  the  film 
has  been  included  in  the  National  Film 
Registry  as  an  enduring  part  of  our 
national  cultural  heritage  and  such  seal 
may  then  be  used  in  the  promotion  of 
any  version  of  such  film  that  has  not 
been  materially  altered."  A  seal  has 
been  designed  for  these  purposes  and 
will  be  made  availble  to  copyright 
owners,  exhibitors  and  distributors, 
when  the  labeling  guidelines  are  made 
final.  Under  the  law,  any  of  the  twenty- 
five  films  selected  for  the  National  Film 
Registry  can  carry ^ither  the  seal  or  the 
labeling  requirement  but  not  both, 
depending  on  whether  or  not  a 
particular  vesion  of  any  of  the  twenty- 
five  films  has  been  "materially  altered" 
within  the  definition  provided  in  section 
11.  Materially  altered  films  must  carry 
the  label,  and  films  not  materially 
altered  may  carry  the  seal 


The  approach  of  Congress  under  the 
Act  was  to  leave  unaffected  the  law 
governing  the  actual  ivactices  of 
colorizing  it  otherwise  changing  motion 
pictures  from  their  original  theatrical 
release  to  other  formats  for  television, 
cable,  videocassette  or  any  other  type  of 
broadcast  or  distribution.  The  Act 
neither  prevents  nor  inhibits  any 
practices  with  regard  to  altering  motion 
pictures.  It  requires  only  a  public 
disclosure  of  such  practices  being 
applied  to  copies  of  films  selected  for 
inclusion  in  the  National  Film  Registry, 
through  a  labeling  requirement.  Copies 
of  films  not  "materially  altered"  can 
carry  the  seal  of  the  National  Film 
Registry. 

After  the  twenty-five  films  are 
selected,  labels  must  be  attached  to  all 
copies  of  these  twenty-five  films  which 
are  either  (1)  colorized  or  (2)  materially 
altered.  Anyone  who  "knowingly 
distributes  or  exhibits  to  the  public"  a 
materially  altered  (including  colorized) 
copy  of  the  film  without  the  required 
label,  or  with  the  seal  of  the  National 
Film  Registry,  is  subject  to  the  civil  and 
criminal  penalties  under  the  law. 

The  label  that  is  attached  to  colorized 
or  materially  altered  copies  of  the  film  is 
specified  in  the  law.  Neither  the 
Librarian  nor  the  Board  can  change  the 
label  that  must  be  attached  to  these 
films.  Only  Congress  can  change  the 
label  by  amending  the  law. 

The  Act,  at  section  4{d),  sets  out  two 
labels  (one  for  colorized  films,  the  other 
for  materially  altered -versions  other 
than  colorized  ones)  and  specifies  their 
placement  and  size.  The  labels  are  to 
read: 

For  colorized  films — "This  is  a 
colorized  version  of  a  film  originally 
marketed  and  distributed  to  the  pubUc 
in  black  and  white.  It  has  been  altered 
without  the  participation  of  the  principal 
director,  screenwriter,  and  other 
creators  of  the  original  film." 

For  materially  altered  films — "This  is 
a  materially  altered  version  of  the  film 
originally  marketed  and  distributed  to 
the  public.  It  has  been  altered  without 
the  participation  of  the  principal 
director,  screenwriter,  and  other 
creators  of  the  original  film." 

For  copies  of  films  that  have  been 
both,  colorized  and  othen^ise  materially 
altered,  the  law  requires  that  both  labels 
appear.  Also,  in  cases  where  the  film 
has  been  materially  altered  or  colorized 
with  the  participation  of  the  principal 
director,  screenwriter  or  other  creators 
of  the  original  film,  the  law  does  not 
allow  fiexibility  and  the  relevant  label 
above,  must  be  affixed  to  the  film. 

The  Act  imposes  the  duty  cf  affixing 
the  appropriate  label  to  copies  of  the 
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film  upon  the  copyright  owners, 
distributors,  exhibitors  and/or 
broadcasters,  and  gives  the  same 
entities  the  option  of  applying  the  seal  of 
the  National  Film  Registry,  where 
appropriate.  Many  industries  which 
distritiute  and  exhibit  films  are  affected 
by  the  labeling  requirements  and  the  use 
of  the  seal.  They  include,  but  are  not 
limited  to:  Broadcast  and  cable 
television  (and  other  transmissions, 
such  as  satellite,  pay  per  view  etc.).  the 
rental  and  sale  videocassette  markets 
(including  other  formats  like  laser  disks 
etc.)  theatrical  exhibitors  and  the 
airlines. 

When  the  final  guidelines  are  issued 
for  the  labeling  requirements  and  the 
use  of  the  seal,  they  are  to  apply 
retroactively  to  all  copies  of  the  twenty- 
five  selected  films  whenever  they  are 
distributed  or  exhibited.  However,  there 
are  provisions  in  the  law  (at  sections  4 
and  13]  for  all  copies  of  films  intended 
for  home  use.  through  either  retail  sale 
or  rental,  to  exclude  them  from  the 
labeling  and  seal  requirements  if  they 
have  already  been  packaged  for 
distribution  or  in  the  case  of 
videocassettes  only,  if  they  are  in  the 
inventory  of  a  manufacturer  or 
packager,  or  have  already  been 
distributed  to  retail  or  wholesale 
distributors  before  the  effective  date  of 
the  labeling  guidelines. 

The  Act  specifically  directs  the 
Librarian,  after  consultation  with  the 
Board,  to  issue  "labeling  guidelines." 
The  authority  of  the  Librarian  is 
obviously  constrained  by  the  provisions 
of  the  National  Film  Preservation  Act  as 
a  whole.  The  guidehnes  issued  by  the 
Librarian  cannot  exceed  the  plain 
language  of  the  Act  nor  the  imderlying 
intent  of  Congress. 

The  law  is  only  concerned  with 
fundamental  post-production 
alternations  to  films  for  marketing 
purposes.  The  "base  line"  copy  of  a 
particular  film  that  all  other  copies  are 
measured  against  is  the  first  theatrically 
released  version.  The  duties  imposed  by 
the  Act  apply  only  to  versions 
embodying  fundamental  changes  made 
subsequent  to  the  first  theatrical  release. 

The  staff  of  the  Motion  Picture, 
Broadcasting  and  Recorded  Sound 
Division  of  the  Library  of  Congress  will 
answer  inquires  based  on  their  research, 
as  to  what  the  "original"  (first 
theatrically  released)  version  is  for  each 
of  the  twenty-five  films.  In  this  regard, 
the  Library  will  solicit  the  assistance  of 
the  copyright  owners  to  provide 
research  materials  indicating  the 
ninning  time  and  contents  of  the  first 
theatrical  release  for  each  of  the  twenty- 
five  selected  films. 


This  descriptive  information 
concerning  the  first  theatrical  release 
version  will  be  made  available  to 
copyright  owners,  exhibitors  and 
distributors.  Copyright  owners, 
exhibitors  and  distributors  will  be  able 
to  call  the  Library  at  (202)  707-5840  for 
this  information.  The  Librarian 
welcomes  conunents  on  the  most 
effective  way  to  provide  this 
information,  and  the  form  it  should  take, 
for  the  benefit  of  copyright  owners, 
exhibitors  and  distributors.  Ultimately  it 
is  the  responsibility  of  the  copyright 
owners,  exhibitors  and  distributors  to 
decide  whether  or  not  a  copy  of  film 
within  their  possession  must  carry  the 
label  or  can  carry  the  seal  of  the 
National  Film  Registry. 

The  seal  of  the  National  Film  Registry, 
designed  by  the  Librarian  of  Congress 
will  be  made  available  to  film  owners, 
exhibitors  and  distributors  for 
placement  on  their  copies  of  the  twenty- 
five  films.  Copies  of  the  seal  will  be 
made  available  from  the  National  Film 
Registry  at  the  Library  of  Congress  in 
Washington,  DC  when  the  final  labeling 
guidelines  are  issued.  The  Librarian  of 
Congress  welcomes  comments  on  the 
most  efficient  way  to  make  this  historic 
seal  available. 

Section  11  of  the  law  defines 
"material  alteration"  to  mean  "to 
colorize  or  to  make  other  fundamental 
post-production  changes  in  a  version  of 
a  film  for  marketing  purposes  but  does 
not  include  changes  made  in  accordance 
with  customary  practices  and  standards 
and  reasonable  requirements  of 
preparing  a  work  for  distribution  or 
broadcast" 

Section  11  goes  on  to  add  two 
additional  definitions  for  further 
clarification.  To  colorize  means  "to  add 
color,  by  whatever  means,  to  versions  of 
motion  pictures  originally  produced, 
marketed,  or  distributed  in  black  and 
white."  And  finally,  under  section  11(b), 
"excluded  from  the  definition  of 
'material  alteration'  are  practices  such 
as  the  insertion  of  commercials  and 
public  service  announcements  for 
television  broadcast." 

Since  many  of  the  practices  are 
unfamiliar  to  the  general  public,  the 
following  definitions  are  provided  for 
purposes  of  illustration: 

(a)  Colorization  (also  known  as 
computer  color  encoding):  This  is  a 
process  by  which  black  and  white  film 
prints  are  transferred  to  videotape  and 
electronically  encoded  with  color.  The 
film  print  itself  cannot  be  colored  by 
existing  computer  technologies,  only  by 
chemical  processes  such  as  tinting  (the 
addition  of  a  single  color  for  effect). 


(b)  Panning  and  scanning:  This  is  a 
process  by  which  motion  pictures, 
composed  for  viewing  on  theatre 
screens,  are  adapted  for  viewing  on 
television  screens  (including 
videocassetts).  This  process  involves 
reconciling  the  larger  theatrical  "aspect 
ratio"  (ratio  of  width  to  height)  to  the 
smaller  space  available  on  a  television 
screen. 

(c)  Letterboxing:  This  technique  is  an 
alternative  to  panning  and  scanning  and 
permits  the  original  composition  of  a 
theatrical  motion  picture  to  be  retained 
on  television  (including  videocassettes) 
by  reducing  the  size  of  the  image. 
Because  the  entire  televison  screen  is 
not  used,  letterboxing  requires  dark 
bands  at  the  top  and  bottom  of  the 
screen. 

(d)  Lexiconning  (also  known  as  time 
compression/time  expansion):  This 
technology  involves  the  electronic  time 
compression  or  expansion  of  a  motion 
picture  in  order  to  fit  the  picture  into 
broadcast  time  slots  (or  to  reduce  the 
nmning  time  on  videocassettes). 

fe)  Computer  generation  of  images: 
This  new  technology  allows  for 
computer  created  life-like 
representations  of  people  (or  anything 
else)  to  be  substituted  or  added  onto 
videotapes  of  preexisting  motion 
pictures. 

Meeting  of  the  National  Film 
Preservation  Board 

On  September  28. 1989  the  National 
Film  Preservation  Board  met  for  the 
third  and  final  time  this  fiscal  year  at 
the  Library  of  Congress,  to  discuss  the 
labeling  guidelines,  found  in  section  3  of 
the  Act. 

The  Board  discussed  specific 
practices  used  in  the  post-production 
and  dissemination  of  motion  pictures. 
The  Board  agreed  by  a  9-3  vote  (with 
one  member  absent  from  the  vote)  on  a 
motion  recommending  that  the 
Librarian's  labeling  guidelines  require 
labeling  of  films  in  all  cases  except 
where  a  film  is  edited  for  "standards 
and  practices"  (nudity,  language  or 
violence)  or  for  the  insertion  of 
commercials  or  public  service 
announcements.  The  Board  also 
discussed  the  preferred  use  of  the  seal 
only  in  those  limited  cases  where  there 
was  no  labeling  requirement  There 
were  diferences  of  opinion  among  the 
Board  members  about  the  application  of 
the  "material  alteration"  definition  in 
section  11  and  the  practices  Congress 
intended  to  include  and  exclude  from 
the  labeling  requirements  and  the  use  of 
the  seal. 
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Proposed  Procedures  for  the  Labeling  of 
the  Twenty-Five  Films  Selected  for 
Inclusion  in  the  National  Film  Registry 
and  the  Placement  of  the  Seal  of  the 
National  Film  Registry  on  These  Films 

The  interpretation  of  congressional 
intent  with  regard  to  the  definition  of 
"material  alteration"  at  section  11  is 
important  for  two  reasons — the  ability 
to  place  the  seal  ofthe  National  Film 
Registry  on  one  of  the  twenty-five  films 
and  the  labeling  requirements.  The 
Librarian  issues  the  following 
information  in  two  forms: 

(1)  The  Librarian's  encouraged  usage 
ofthe  label  and  the  seal;  and 

(2)  The  proposed  guidelines  which 
encompass  what  is  required  by  the  law 
for  the  labeling  and  use  of  the  seal, 
under  the  Librarian's  interpretation  of 
the  law. 

Only  the  proposed  guidelines  will 
invoke  the  civil  and  criminal  penalties 
at  sections  5  and  6.  Both  the  encouraged 
uses,  and  the  required  uses,  only  apply 
to  "material  alteration"  as  defined  in  the 
National  Film  Preservation  Act  and 
therefore  only  to  the  twenty-five  films  a 
year  included  in  the  National  Film 
Registry.  The  Librauian  has  no 
jurisdiction  over  any  films  other  than 
the  twenty-five  and  the  Librarian  does 
not  feel  it  is  appropriate  io  discuss 
labeling  films  in  any  other  context, 
except  as  required  by  the  National  Film 
Preservation  Act. 

The  Librarian  Encourages  the  Following 
Usages  of  the  Seal  and  "Material 
Alteration  "  Labels 

The  Librarian  encourages  a  more 
limited  usage  of  the  seal,  and  broader 
usage  of  a  label  which  informs  the 
public  that  the  version  of  the  film  they 
are  viewing  is  different  in  some  way, 
from  the  original  theatrical  release.  This 
encouraged  use  of  a  label  and  the  seal 
meets  the  Congress'  finding  that  the 
films  selected  for  inclusion  in  the 
National  Film  Registry  are  works  of 
American  art,  deserving  of  protection  in 
their  "original"  form.  It  is  important  for 
the  viewer  to  be  made  aware  that 
versions  of  motion  pictures  after  the  first 
theatrical  release  are  often  changed  in 
one  way  or  another — especially  in  light 
of  the  special  status  reserved  forlhe 
fibns  selected  for  the  National  Film 
Registry.  This  is  the  Librarian's 
encouraged  use  of  the  seal  and  a  label 
for  the  pubhc's  benefit,  but  it  is  not  what 
is  required  by  Congress  under  the  Act. 

The  Librarian's  encouraged  usage  of 
the  seal  and  the  labeling  guidelines  are 
consistent  with  the  recommendations  of 
the  National  Film  Preservation  Board. 
They  are  not  inconsistent  with  the 
requirements  of  the  law  because  they 


are  simply  recommendations,  not 
requirements  for  film  owners, 
distributors  and  exhibitors. 

It  is  the  Librarian's  hope  that  only  the 
original  theatrical  release  or  a  version 
with  the  minimal  amount  of  changes 
would  carry  the  seal  of  the  National 
Film  Registry  because  this  would  inform 
the  viewing  public  that  they  are  seeing 
the  "original."  Changes  that  are  made  in 
the  motion  pictures  and  broadcast 
industries  are  necessary  for  the 
dissemination  of  works  to  the  widest 
possible  audience.  In  some  cases,  these 
changes  are  done  without  the  consent  of 
the  creative  artists  who  created  them 
and  the  public  should,  where  possible, 
be  made  aware  of  this.  The  Librarian  is 
aware  of  the  need  to  make  some 
changes  for  the  so-called  "after 
markets"  for  films  in  order  to  provide 
the  widest  possible  dissemination  of  the 
film  to  the  viewing  public. 

Although  copyright  owners  and 
distributors  are  entitled  by  law  to  use 
the  seal  of  the  National  Film  Registry 
without  complying  with  the  Librarian's 
encouraged  uses,  that  is,  where  changes 
have  been  made  to  films,  the  Librarian 
believes  it  is  in  the  spirit  of  the  law  that 
those  using  the  seal  under  these 
conditions  must  inform  their  viewers 
that  changes  have  been  made.  In  fact  it 
would  be  contrary  to  the  spirit  of  the 
law  to  use  the  seal  of  the  National  Film 
Registry  and  not  clearly  indicate  to  the 
viewing  public  that  changes  have  been 
made  in  the  copy  of  the  film  they  are 
watching. 

The  Librarian  Therefore  Encourages  the 
Use  of  the  Seal  of  the  National  Film 
Registry  for  Each  ofthe  Twenty-Five 
SelectedFilms 

(1)  For  copies  of  films  as  exhibited  in 
their  original  theatrical  release; 

(2)  For  copies  of  films  that  are  not 
changed  by  the  following  technical 
processes: 

(i)  Colorization; 

(ii)  Panning  and  scanning; 

(iii)  Time  compression  or  time 
expansion; 

(iv)  Removal  of  materials  by  editing 
out  scenes; 

(v)  Substitution  of  materials,  including 
new  soundtracks: 

(vi)  Any  mutilation,  physical 
defacement  or  destruction  of  a  copy  of  a 
film; 

(vii)  Any  fundamental  changes  in 
theme,  plot  and  character  including  the 
technological  substitution  of  characters' 
bodies  and  faces,  or  new  images  etched 
directly  on  previously  released  films. 

(3)  The  Librarian's  encouraged  use  of 
the  seal  would  not  apply  to: 

(i)  Copies  of  films  in  which  production 
materials  including  soundtracks,  have 


been  enhanced  during  good  faith 
restoration  activities  in  order  to  repair 
damages  or  deterioration; 

(ii)  Where  commercials  or  public 
service  announcements  have  been 
inserted  for  broadcast  television,  or 
where  materials  have  been  removed  for 
"community  standards"  regarding 
nudity,  langauge  or  violence  for 
broadcast  television  or  airline  use; 

(4)  Letterboxed  versions  of  films  for 
television  or  videotape  would  be 
encouraged,  where  possible,  as  an 
alternative  to  panning  and  scanning: 

(5)  In  all  cases,  where  the  Librarian 
cannot  encourage  the  placement  of  the 
seal  for  the  above  reasons,  the  Librarian 
would  encourage  the  insertion  of  a  label 
which  informs  the  public  that  changes 
have  been  made  frt>m  the  original 
theatrical  release. 

Proposed  Guidelines 

The  Librarian  of  Congress,  Dr.  James 
H.  Billington,  after  consultation  wtth  the 
National  Film  Preservation  Board,  which 
met  in  an  open  session,  on  July  19. 1989 
in  Los  Angeles,  and  on  September  26, 
1989  in  Washington.  DC,  announces  the 
following  are  subject  to  public  comment 
for  a  period  to  end  on  January  16. 1990: 

Proposed  Guidelines  for  the  Seal  and 
the  Labeling 'Requirements 

(1)  The  following  practices  are 
examples  of  fundamental  post- 
production  changes  deemed  "material 
alterations"  under  section  11  of  Public 
Law  100-446.  Copies  of  films  in  the 
National  Film  Registry  which' use  these 
practices  would  be  subject  to  the 
labeling  requirements  set  forth  in 
section  4  of  the  Act  and  are  prevented 
from  using  the  seal  of  the  National  Film 
Registry: 

(a)  Colorization,  including  any  black 
and  white  film  or  portions  thereof,  to 
which  color  is  added  by  whatever 
means; 

(b)  Fundimiental  changes  in  theme, 
plot  and  character,  including: 

(i)  Technological  substitution  of 
characters'  bodies  and  faces  or  life-like 
characters  who  ae  modeled  after  known 
personalities; 

(ii)  The  addition  of  any  otLrr  new 
materials,  by  digital  or  other 
technological  means,  into  preexisting 
films  including  the  substitution  of  a  new 
soundtrack  (but  notihe  remixing  or 
remastering  si  a  preexistiag 
soundtrack); 

(c)  Removal  of  materials  ^(editing  out) 
for  all  purposes  including  broadcast 
time  slotS'Or  for  other  jnarketing  or 
aesthetic  purposes.  However,  there  are 
two  exceptions  to  this  rule,  which  are 
not  "material  alterations:" 


\ 


49314  Federal  Regiater  /  Vol.  54.  No.  229  /  Thursday.  November  30.  1989  /  Proposed  Rules 


(i)  The  removal  of  materials  for 
community  standards  and  practices, 
including  nudity,  profane  language  or 
explicit  violence  for  broadcast  television 
and  airline  use; 

(ii)  The  inadvertent  or  unavoidable 
loss  of  de  minimis  amounts  of  material 
due  to  repeated  uses  of  a  particular 
copy,  for  example,  by  splicing  and 
breakage; 

(d)  Time  compression  and  time 
expansion  (lexiconning)  of  over  x%*  of 
the  total  rimning  time  of  the  film,  or 
where  it  is  clearly  perceptible  to  the 
average  viewer  that  the  action  has  been 
altered; 

•[For  this  particular  technology,  the 
Librarian  asks  for  comments  from  the 
industry  on  the  percentage  of  the  overall 
running  time  of  a  Rim  which  would  be 
considered  a  reasonable  requirement  of 
preparing  a  work  for  distribution  or 
broadcast  within  the  meaning  of  the  Act  at 
section  11.  In  particular,  information  would 
be  helpful  regarding  the  common  practices 
and  average  uses  of  this  particular 
technology  in  the  exhibition  and  distribution 
of  works.] 

(e)  Any  intentional  mutilations  or 
defacements  of  the  actual  film,  such  as 
the  defacing  of  a  negative  by 
purposefully  scratching  a  new  image 
over  an  old  image: 

(2)  The  following  practices  are 
examples  of  fundamental  post- 
production  changes  that  are  not 
"material  alterations"  under  section  11 
of  Public  Law  100-446.  Copies  of  films  in 
the  National  Film  Registry  which  use 
these  practices  would  not  be  subject  to 
the  labeling  requirements  set  forUi  in 
section  4  of  the  Act,  and  would  be 
allowed  to  use  the  seal  of  the  National 
Film  Registry.  However,  these  practices 
must  be  carried  out  in  a  manner  which 
is  reasonable  and  customary  in  the 
motion  picture  or  broadcast  industry 
measured  at  the  time  the  particular 
work  is  distributed,  exhibited  or 
broadcast: 

(a)  The  insertion  of  commercials  and 
public  service  announcements  for 
broadcast  television  purposes  only, 
including  station  promotion  material 
and  similar  materials; 

(b)  The  physical  transference  of  film 
onto  videotape,  including  panning  and 
scanning  for  all  films  orginally  prepared 
in  aspect  ratios  of  1.85:1  or  less.  For 
films  originally  prepared  in  aspect  ratios 
over  1.85:1.  any  panning  and  scanning 
that  makes  changes  clearly  perceptible 
to  the  average  viewer  that  the  action  has 
been  altered,  would  be  a  "material 
alteration"  subject  to  the  labeling 
requirements  and  prevented  fixim  use  of 
the  seal  of  the  National  Film  Registry; 


(c)  The  removal  or  insertion  of 
materials  necessary  in  the  preparation 
of  fihns  for  foreign  markets  by  dubbing, 
subtitling  or  editing  for  foreign  censors 
or  for  foreign  marketing  purposes; 

(d)  The  use  of  any  practice,  including 
those  listed  above  in  paragraphs  (1)  (a) 
through  (e).  carried  out  as  part  of  any 
good  faith  restoration  in  order  to  repair 
damages  or  deterioration  to  the  film  or 
soundtrack: 

Dated:  November  21. 1989. 

Approved  by: 
|ama«  H.  Billingtim. 
The  Librarian  of  Congress. 
[FR  Doc.  89-27784  Filed  11-29-89;  8:45  am) 
BHJJNO  COOe  141»-07-M 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

34  CFR  Part  17 

RIN  2900-AC31 

Contract  Medical  Care;  Non-Federal 

Hospital  Payment/Reimbursement 

Rates 

agencies:  Department  of  Veterans 

Affairs  and  Department  of  Health  and 

Human  Services. 

action:  Proposed  regulations:  reopen 

comment  period.^ 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  reopening  the  comment 
period  on  its  Contract  Medical  Care 
proposed  rule  in  response  to  comments 
received  from  the  Maryland  Hospital 
Association  and  members  of  the 
Maryland  Congressional  Delegation. 
The  effect  of  this  reopening  is  to  allow 
further  comment  on  the  issue  raised  by 
the  association  and  Congressional 
delegation. 

DATES:  Written  comments  must  be 
received  on  or  before  January  2, 1990. 
Comments  will  be  available  for  public 
inspection  until  January  9. 1990. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections,  to  the 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW..  Washington.  DC 
20420.  All  written  commpnts  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit 
Room  132  of  the  above  address,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m. 
Monday  through  Friday  (except 
hoUdays)  until  January  9, 1990. 
FOM  FURTHER  INFORMATtON  CONTACT. 

Paul  C.  Tryhus,  Chief  Policies  and 


Procedures  Division,  Medical 
Administration  Service,  Veterans  Health 
Services  and  Research  Administration, 
(202)  233-2504. 

SUPPICMENTARY  INFORMATION:  In  a 

document  published  in  the  Federal 
Register  on  November  25, 1988  (53  FR 
47726),  the  Department  of  Veterans 
Affairs  (VA)  and  the  Department  of 
Health  and  Human  Services  (HHS) 
proposed  to  amend  VA's  medical  series 
of  regulations  to  carry  out  provisions  of 
Public  Law  99-578,  Veterans'  Benefits 
Improvement  and  Health-Care 
Authorization  Act  of  1986.  This 
authority  requires  VA  to  publish 
regulations  in  conjunction  with  HHS 
describing  the  payment  methodology 
and  amoimts  for  non-Federal  public  and 
private  hospital  care  provided  at  VA 
expense.  Payment  melhodologj'  and 
amounts  are  to  be  based  generally  on 
rates  allowed  by  Medicare  under  the 
Prospective  Payment  System  (PPS)  for 
similar  services  to  Medicare 
beneficiaries.  The  comment  period  for 
the  proposed  regulations  ended  January 
4, 1989.  After  the  close  of  the  comment 
period,  the  Marj'land  Hospital 
Association  and  members  of  the 
Maryland  Congressional  Delegation 
submitted  comments  requesting  that  any 
State  payment  system  granted  a  Federal 
waiver  for  the  purposes  of  Medicare 
reimbursement  automatically  be 
exempted  from  the  proposed  VA  system. 

Currently,  there  are  two  alternative 
systems  recognized  by  the  Medicare 
program  under  the  provisions  of  42 
U.S.C.  1395f(b)(3)  and  42  U.S.C. 
1395ww(c).  Under  the  Maryland  system, 
each  payor  pays  hospitals  on  the  basis 
of  charges  approved  by  the  Maryland 
Health  Services  Cost  Review 
Commission.  The  charges  are 
established  at  levels  designed  to  meet 
individual  hospital's  revenue  needs. 
Under  the  Finger  Lakes  System,  each 
payor's  rate  is  determined  by  assigning 
to  each  payor  a  share  of  each  hospital's 
predetermined  revenue  cap.  This  cap  is, 
in  turn,  based  on  prior  year  cost  data 
trended  forward  to  the  current  year.  We 
wish  to  consider  this  issue.  Therefore, 
we  are  including  the  comments  of  the 
Maryland  Hospital  Association  and  the 
Maryland  Congressional  Delegation  in 
the  rulemaking  record  and  are  reopening 
the  comment  period  for  30  days  solely 
for  the  purpose  of  receiving  comments 
concerning  this  issue.  Comments 
concerning  any  other  issue  will  not  be 
considered. 
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Approved:  October  3, 1969. 
Edward  |.  Derwinskl. 
Secretary  of  Veterans  Affairs. 

Dated:  November  13. 1989. 
Louis  W.  SuUivui. 

Secretary,  Department  of  Heal th  and  Human 
Services. 

[FR  Doc.  89-28068  Filed  l\-29-eO;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agerKry 
decisions  and  rulings,  delegations  of 
authority,  fifing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Modification  of  Sugar  Import  Quota 
Amount 

agency:  Office  of  the  Secretary.  USDA. 
action:  Notice. 

summary:  This  notice  increases  the 
quota  for  imports  of  sugars,  syrups,  and 
molasses  described  in  Additional  U.S. 
Note  3  to  Chapter  17  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS).  during  the  quota  period  January 
1. 1909  through  September  30, 1990,  from 
1,955.932  metric  tons,  raw  value,  to 
2,229.612  metric  tons,  raw  value.  This 
increase  of  the  sugar  import  quota  is 
appropriate  to  give  due  consideration  to 
the  interests  in  the  United  States  sugar 
market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  General  Agreement  on  Tariffs  and 
Trade  (GATT). 

EFFECTIVE  DATE:  November  27, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Nuttall,  Foreign  Agricultural 
Service,  Department  of  Agriculture. 
Washington.  DC  20250,  Telephone:  (202) 
447-2916. 

SUPPtJEMENTARY  INFORMATION: 

Presidential  Proclamation  No.  4941, 
issued  May  5, 1982,  amended  Headnote 
3  of  subpart  A,  part  10,  Schedule  1  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS)  in  part  to  authorize  the  Secetary 
of  Agriculture  to  establish  the  total 
amount  of  sugar  that  may  be  imported 
during  any  quota  period  and  to  amend 
the  quota  period  for  sugar  imported  into 
the  United  States.  Effective  January  1, 
1989,  Headnote  3  was  repealed,  and 
Additional  U.S.  Note  3  to  Chapter  17  of 
the  Harmonized  Tariff  Schedule  of  the 
Untied  States  (HTS)  was  enacted  in  its 
place.  Paragraph  (d)  of  Additional  U.S. 
Note  3  authorizes  the  Secretary  of 
Agricutiure  to  "amend  quantitative 
limitations  (including  the  time  period  for 


which  such  limitations  are  applicable) 
which  have  previously  been 
established."  On  September  12, 1989,  the 
Secretary  of  Agriculture  established  the 
current  quota  period  of  January  1, 1989 
through  September  30, 1990  and  a  quota 
level  of  1,955,932  metric  tons,  raw  value. 
(54  FR  38258) 

On  June  22, 1989,  the  GATT  Council 
adopted  the  report  of  the  panel  which 
examined  U.S.  restrictions  on  imports  of 
sugar  and  which  concluded  that  the 
quotas  maintained  under  Additional 
U.S.  Note  3  to  Chapter  17  are 
inconsistent  with  the  General 
Agreement.  The  Council  requested  the 
United  States  to  either  terminate  the 
restrictions  or  bring  them  into 
conformity  with  the  General  Agreement. 

Following  the  Council's  action,  the 
U.S.  Department  of  Agriculture 
established  a  Taskforce  to  develop 
options  for  implementing  U.S.  law  with 
respect  to  imports  of  sugar  in  a  manner 
consistent  with  our  GATT  obligations. 
The  Taskforce  and  other  appropriate 
Government  agencies  are  now 
formulating  and  evaluating  these 
options. 

In  the  interim  and  since  no  clear 
alternative  has  yet  been  decided  upon, 
modiHcation  of  the  quota  amount  gives 
due  consideration  to  the  interests  in  the 
U.S.  sugar  market  of  domestic  producers 
and  materially  affected  contracting 
parties  to  the  GATT. 

Notice 

Notice  is  hereby  given  that  I  have 
determined,  in  accordance  with 
Additional  U.S.  Note  3  to  Chapter  17  of 
the  (HTS)  (Note  3),  that  the  total  amount 
of  sugars,  syrups,  and  molasses 
described  in  subhearings  1701.11, 
1701.12,  1701.91.20, 1701.99. 1702.90.30. 
1702.90.40, 1806.10.40,  and  2106.90.10  of 
the  HTS  which  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  during  the  current  sugar 
import  quota  period  January  1. 1989 
through  September  30, 1990  is  increased 
to  2.229,612  metric  tons,  raw  value.  Of 
the  2,229,612  metric  tons,  raw  value, 
1,815  metric  tons,  raw  value,  are 
reserved  for  specialty  sugars  from 
countries  hsted  in  paragraph  (c)(ii)  of 
Note  3;  2,115,000  metric  tons,  raw  value 
are  reserved  as  the  total  base  quota 
amount  of  purposes  of  paragraph  (c](i) 
of  Note  3;  and  112,797  metric  tons,  raw 
value  are  reserved  as  a  quota 


adjustment  amount  to  be  allocated  by 
the  United  States  Trade  Representative. 

I  have  also  determined  that  this 
modification  of  the  quota  amoimt  gives 
due  consideration  to  the  interests  in  the 
United  States  sugar  market  of  domestic 
producers  and  materially  affected 
contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade. 

Signed  at  Washington,  DC  on  November 
24.1969. 
Clayton  Yeutter, 
Secretary  of  Agriculture. 
[FR  Doc.  89-27956  Filed  11-24-89;  3:05  pm] 
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Animal  and  Plant  Health  Inspection 
Service 

[Doclcct  No.  89-1S3] 

Availability  of  Model  State  Program  for 
Poultry  Disease  Prevention 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

summary:  We  are  advising  the  public 
that  a  Model  State  Program  for  Poultry 
Disease  Prevention  is  available  to  be 
used  as  a  guide  by  States  in  developing 
uniform  poultry  disease  prevention 
measures.  This  voluntary  program 
provides  a  uniform  system  for 
preventing  poultry  disease  outbreaks 
and  for  preventing  the  spread  of  these 
diseases  should  they  occur. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Irvin  L  Peterson,  Senior 
Coordinator,  National  Poultry 
Improvement  Plan,  Swine,  Poultry,  and 
Miscellaneous  Diseases  Staff;  VS, 
APHIS,  USDA,  Room  771,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  43&-7768. 
SUPPLEMENTARY  INFORMATION:  During 

the  1970'8  and  1980*8,  exotic  Newcastle 
disease  and  avian  influenza  (H5N2) 
struck  the  poultry  industry  in  the  United 
States,  resulting  in  the  loss  of 
approximately  30  million  birds  and 
millions  of  dollars  in  losses  for  the 
poultry  industry.  Additional  millions 
were  spent  by  State  governments  and 
the  poultry  industry  to  eradicate  these 
two  diseases. 

Following  these  losses,  a  cooperative 
effort  was  launched  by  industry,  the 
research  community,  and  State  and 
Federal  governments  to  develop  a 
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system  that  could  be  used  by  industry 
and  States  to  help  prevent  a  recurrence 
of  these  and  other  poultry  diseases,  and 
to  prevent  the  spread  of  poultry  diseases 
should  they  occur.  The  system  they 
developed  is  called  the  Model  State 
Program  for  Poultry  Disease  Prevention. 

The  Model  State  Program  for  Poultry 
Disease  Prevention  is  designed  to 
promote  uniform  standards  for  poultry 
disease  prevention  and  control  in 
participating  States.  Uniform  standards 
ensure  that  participating  States  will 
make  certain  minimal  poultry  disease 
prevention,  detection,  and  control 
efforts.  This  system  will  provide  States 
with  a  mechanism  for  moving 
unprocessed  poultry  products  with 
minimal  restrictions. 

The  Model  State  Program  for  Poultry 
Disease  Prevention  does  not  emphasize 
vaccination  and  medication  as  primary 
strategies  for  preventing  and  controlling 
poultry  disease.  Instead,  it  emphasizes 
sanitation,  isolation  of  flocks  during 
rearing,  adequate  surveillance,  early 
detection  of  disease,  and  prevention  of 
disease  spread. 

By  participating  in  the  Model  State 
Program  for  Poultry  Disease  Prevention, 
a  State  will  enhance  the  marketability  of 
unprocessed  poultry  products  produced 
in  that  State,  particularly  during  those 
periods  when  poultry  disease  outbreaks 
are  occurring  in  that  State  or 
surrounding  States. 

These  unprocessed  poultry  products 
will  have  enhanced  marketability 
because  buyers  of  those  products  will 
know  that  the  products  were  produced 
in  a  State  that  has  a  system  for 
controlling  poultry  disease. 

Authority:  7  U.S.C.  429. 

Done  in  Washington,  DC.  this  27th  day  of 
November  1989. 

William  F.  Helms, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  89-28064  Filed  11-29-89;  8:45  am] 
BILUNQ  COOe  3410-3«m 


Forest  Service 

Mount  Stiasta  Ski  Area;  Intent  To 
Prepare  a  Supplement  to  an 
Environmental  Impact  Statement 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  an  environmental  impact 
statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
a  Supplement  to  the  Environmental 
Impact  Statement  for  the  Mount  Shasta 
Ski  Area,  Siskiyou  County.  California, 
flled  September  1988.  The  Supplement 


will  consider  reasonable  alternatives  to 
the  proposed  development  at  the  ML 
Shasta  Ski  Area  site,  including  the 
possibility  of  development  to  the  extent 
of  the  proposed  site's  ski  area  capacity. 
The  Supplement  will  also  consider  the 
impacts  of  reasonably  foreseeable 
development  of  nearby  private  land, 
including  possible  development  of  a 
Lemuria  Village,  even  though  the  timing, 
nature  and  extent  of  any  development  is 
uncertain. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  Supplement 
to  Duane  Lyon,  MSSA  Team  Leader, 
Shasta-Trinity  National  Forests,  2400 
Washington  Avenue,  Redding,  CA 
96001.  Telephone  (916)  246-5499. 

Responsible  Official:  Robert  R.  Tyrrel, 
Forest  Supervisor,  Shasta-Trinty 
National  Forests,  2400  Washington 
Avenue.  Redding,  California  is  the 
responsible  official. 

SUPPt^MENTARY  INFORMATION: . 

The  Forest  Service  prepared  an 
Environmental  Assessment  (EA)  on 
Mount  Shasta  Ski  Area  development  in 
1984  in  response  to  public  interest  for 
downhill  skiing  on  ihe  mountain.  The 
EA  examined  some  locations  which  had 
been  identified  in  previous  studies. 
Based  on  the  EA,  a  decision  was  made 
to  allocate  a  total  of  1,885  acres  on  the 
south  slope  of  Mount  Shasta  to  skiing.  In 
October  1984,  a  prospectus  was  issued 
for  a  downhill  ski  development  on 
Mount  Shasta.  Under  terms  of  use 
offered  through  the  prospectus.  Phase  I 
of  the  facility  would  serve  a  minimum  of 
1,200  skiers  at  one  time.  Ultimately,  the 
facilities  could  be  expanded  to  serve 
about  5,000  skiers  at  one  time  at  the  end 
of  Phase  IIL 

A  proposal  submitted  by  Mount 
Shasta  Ski  Area,  Inc.  was  seleced.  The 
site-specific  Environmental  Assessment 
addressing  Phase  I  of  the  development 
plan  was  completed  in  March  1986  and  a 
decision  was  made  by  the  Forest 
Supervisor  to  implement  the  proposed 
action.  That  decision  was  appealed  to 
the  Regional  Forester  and  subsequently 
remanded  to  the  Forest  Supervisor  with 
direction  to  prepare  an  Environmental 
Impact  Statement  (EIS)  covering  all 
phases  of  the  project  The  EIS  was 
completed  in  1988  and  a  decision  was 
made  to  select  an  alternative  that  would 
result  in  a  medium  size  ski  area  of  4,800 
skiers  at-one-time  at  build-out.  A 
Special  Use  Permit  was  issued  to  ML 
Shasta  Ski  Area,  Inc.  for  a  development 
to  be  constructed  in  three  phases.  The 
decision,  based  on  the  EIS,  was 
appealed  to  the  Regional  Forestet  who 
subsequendy  afHrmed  the  Forest 
Supervisor's  decision.  Appeals  of  that 


decision  were  filed  with  the  Chief  of  the 
Forest  Service. 

In  October  1989,  the  Chief  reversed 
and  remanded  the  Forest  Supervisor's 
decision  on  two  of  the  12  issues  raised 
by  the  appellants.  The  Chief  did  not  rule 
on  the  merits  of  the  proposal.  The  Chief 
directed  that  a  supplement  to  the  EIS  be 
prepared  that  considers  reasonable 
alternative  sites  to  the  proposed  action 
and  considers  impacts  from  reasonably 
foreseeable  development  on  nearby 
private  land.  These,  issues  will  be  the 
focus  of  this  Supplement 

The  draft  SEIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  during  the  winter  of  1989- 
90.  At  that  time  EPA  will  publish  a 
notice  of  availability  of  the  draft  SEIS  in 
the  Federal  Register. 

Public  participation  will  be  especially 
important  during  the  comment  period  on 
the  draft  SEIS.  The  comment  period  on 
the  draft  SEIS  wrill  be  45  days  from  the 
date  of  the  notice  of  availability  appears 
in  the  Federal  Register.  To  be  most 
helpful,  comments  should  be  as  specific 
as  possible.  In  addition,  federal  court 
decisions  have  established  that  those 
who  wish  to  participate  in  the  process 
must  do  so  in  a  meaningful  way  that 
alerts  the  agency  to  their  position. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519.  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft 
Supplement  stage  may  be  waived  if  not 
raised  until  after  the  final  Supplement 
City  ofAngoon  v.  Hodel  803  F.2d  1016 
(9th  Cir..  1986).  and  Wisconsin  Heritage. 
Inc.  v.  Harris.  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them. 

After  the  comment  period  ends  on  the 
draft  SEIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  SEIS.  The 
Final  SEIS  is  scheduled  to  be  completed 
by  May  1990.  In  the  final  SEIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  final 
SEIS,  and  applicable  laws,  regulations, 
and  policies  in  making  a  decision 
regarding  this  proposaL  The  responsible 
official  will  document  the  decision  and 
reasons  for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  part  217. 


49318 


Federal  Re^rter  /  Vol.  54,  No.  229  /  Thursday.  November  30.  1989  /  Notices 


Dated:  November  21, 1989. 
Robert  R.  Tyrrel, 
Forest  Supervisor. 

[FR  Doc.  ee-ZTVn  Rled  U-2»-»,  8:45  am] 
BtLUNO  COOC  M10-11-M 

ML  Ashland  SU  Devetopment  Plan; 
Intention  To  Prepare  an  Environmental 
Impact  Statement 

aqcncy:  Forest  Service.  USDA. 
action:  Revised  notice;  intent  to 
prepare  an  environmental  impact 
statement. 

summary:  The  U.S.  Department  of 
Agriculture.  Forest  Service  is  in  the 
process  of  preparing  an  environmental 
impact  statement  (£IS)  for  a  proposal  to 
permit  the  improvement  and  further 
development  of  the  ML  Ashland  Ski 
Area  on  the  Ashland  Ranger  District, 
Rogue  River  National  Forest.  Jackson 
County.  Oregon.  Notice  of  intent  to 
prepare  an  EIS  was  published  in  the 
Federal  Register  February  28. 1987  (52 
FR  5793).  The  draft  EIS  was  released  for 
public  comment  in  May  1987.  The  public 
comment  period  was  extended  and 
ended  on  )uly  6. 1987.  The  original  notice 
of  intent  was  revised  January  4, 1989  (54 
FR  164).  Public  conmients  on  the  draft 
EIS  showed  a  need  for  additional  site 
specific  information  and  analysis.  The 
public  comments  also  indicated  a  need 
for  further  review  of  the  proposal  for 
cross-country  skiing.  The  fmal  EIS  was 
not  ready  for  release  within  the  time 
specified  in  the  January  4, 1989.  revised 
notice.  The  final  EIS  is  now  scheduled  to 
be  completed  in  the  spring,  of  1990. 
FOR  FURTHER  INFORMATION  CONTACT 

Mary  Smelcer.  District  Ranger.  Ashland 
Ranger  District,  Ashland,  Oregon  97520; 
phone  (503)  482-3333. 

Dated  Novemt>er  15. 1969. 
Ron  Ketclmm, 
Deputy  Forest  Supervisor. 
[FR  Doc.  89-28025  Filed  11-29-80;  8:45  am] 

BILUfM  COOf  341»-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  No*.  SlSZ-OI-et  aL] 

Export;  Louis  TIn-Ye«  Luii,  et  aL 

Order 

Having  reviewed  the  record  and 
based  on  the  facts  addressed  in  this 
case.  I  affirm  the  following  Decision  and 
Order  of  the  Administrative  Law  Judge 

(ALn. 

I.  however,  do  not  agree  with  the 
reasoning  furnished  by  the  ALJ  in 


denying  the  Agency  Cormsel's  request 
for  the  imposition  of  a  civil  penalty  with 
respect  to  respondents  Wan  and  Ng.  The 
ALJ  found  that  there  is  a  lack  of 
jurisdiction  to  impose  or  collect  a  civil 
penalty  against  these  two  respondents. 
The  record  indicates  that  both 
respondents  were  served  in  accordance 
with  the  Export  Administration 
Regulations. 

The  Export  Administration  Act,  and 
the  regulations  to  implement  the  Act. 
clearly  provide  the  authority  to  impose 
civil  penalties  for  violations  of  the 
United  States  export  laws.  See  50  U.S.C 
App.  2410(c).  As  this  Office  has  stated  in 
other  Orders  on  this  matter,  the 
authority  to  impose  a  civil  penalty  is 
vested  irrespective  of  the  nationality  of 
the  respondent  or  the  feasibility  of 
enforcing  such  a  penalty.  See  In  the 
Matter  of  Hendrick  G.  Wasmoeth. 
Docket  No.  6674-01.  March  19. 1987;  In 
the  Matter  of  Especialidades  Industries 
Latino-Americanas,  S.A..  Docket  No. 
6683-01.  June  26. 1987.  Therefore,  a  civil 
penalty  could  be  imposed  against  the 
Respondents,  if  the  circumstances 
warranted  such  a  sanction. 

In  light  of  the  facts  in  this  case,  as 
well  as  the  impending  denial  of  export 
privileges  against  the  Respondents.  I 
agree  with  the  penalty  as  imposed  by 
the  ALJ. 

This  Order  constitutes  fmal  agency 
action  in  this  matter. 

Dated:  November  22, 1989. 
Joan  M.  McEntee, 

Acting  Undersecretary. 

In  the  Matter  oC  Louis  Tin-Yee  Luk.  Lily 
Monica  Wan.  individually  and  doing  business 
as  Generex  Ltd.,  James  Ng,  individually  and 
doing  business  as  Cenerex  Ltd.  and  Jonas 
Suet-Fai  Leung,  Respondents. 

[Docket  No.  9132-01.  9133-01,  9133-02.  9134- 
01.  9134-02,  9135-01) 

Appearance  for  RespondentK 
Louis  Tin-Yee  Luk,  125  Greenfield,  Irvine, 

tlalifomia  92715 
Lily  Mooica  Wan.  26  La  Salle  Road. 

Kowloon.  Hong  Kong, 
lames  Ng.  l/E.  8th  Floor,  City  Garden.  233 

Electric  Road,  North  Point.  Hong  Kong, 
Cenerex  Ltd..  Room  703A,  Federal  Building. 

369  Lockhart  Road.  Wan  Cbai,  Hong 

Kong, 
and 
Jonas  Suet-Fai  Leimg.  1511  Clark  Street. 

Burbank.  California  91505. 
Appearance  for  Agency: 
Thomas  C  Bart>our,  Atfomey-Advisor, 

Office  of  Chief  Counsel  for  Export 

Administration,  U.S.  Department  of 

Commerce.  Room  H-3837, 14th  & 

Constitution  Ave..  NW..  Washington,  DC 

20230. 

Preliminaiy  Statement 

In  separate  charging  letters  dated  June 
30. 1969.  the  Office  of  Export 


Enforcement  alleged  that  the 
respondents.  Louis  Tin-Yee  Luk  (Lok). 
Lily  Monica  Wan  (Wan),  individually 
and  doing  business  as  Generex  Ltd.. 
James  Ng  (Ng).  individually  and  doing 
business  as  Cenerex  Ltd.,  and  Jonas 
Suet-Fai  Leung  (Leung)  conspired 
amongst  themselves,  and  with  Wai  Man 
Chung  1  and  others  to  violate  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.CA.  app.  2401-2420  (Supp.  1989)) 
(the  Act).  ■  and  the  Regulations.  It  is 
alleged  that  the  purpose  of  the 
conspiracy  was  to  export  U.S.-origin 
computer  equipment  from  the  United 
States  to  Hong  Kong  without  first 
obtaining  the  validated  export  license 
required  by  9  772.1  of  the  Regulations. 
By  participating  in  this  conspiracy,  it  is 
alleged  that  each  of  the  respondents 
committed  one  violation  of  I  787.3(b)  of 
the  Regulations. 

The  charging  letter  against  Luk  also 
alleged  that,  on  four  separate  occasions, 
December  10. 1983,  May  5. 1984.  June  8, 
1984  •  and  June  15, 1984,  he  exported  or 
caused  to  be  exported  from  the  United 
States  to  Hong  Kong,  Aydin  computer 
circuit  boards  without  first  obtaining  the 
validated  export  licenses  required  by 
S  772.1  of  the  Regulations,  thereby 
committing  four  separate  violations  of 
S  787,6  of  5ie  Regulations.  It  is  further 
alleged  that  on  or  about  October  23, 
1984.  Luk  attempted  to  export,  from  the 
United  States  to  Hong  Kong,  seven 
Aydin  computer  circuit  boards  without 
first  obtaining  the  validated  export 
license  required  by  S  772.1  of  the 
Regulations,  thereby  committing  one 
violation  of  9  787.3(a)  of  the  Regulations. 

The  charging  letters  against  Wan,  Ng 
and  Leung  alleged,  in  addition  to  the 
conspiracy  set  forth  above,  that  the 
exports  made  by  Luk  were  made  in 
furtherance  of  the  conspiracy.  Therefore, 
it  is  alleged  that  each  of  the  participants 
in  the  conspiracy  (Wan,  Ng.  and  Leung) 
also  violated  9  787.6  of  the  Regulations. 
The  allegation  is  made  that  Wan  and  Ng 


'  On  March  15. 1989.  pursuant  to  a  Con*enl 
Agreement  the  Acting  Assistant  Secretary  for 
Export  Enforcement  entered  an  Order  denying 
Chung  all  export  privilege*  for  five  year*,  the  last 
three  years  of  which  will  l>e  suspended  54  FR  12406 
(March  27, 1980). 

*  The  alleged  violations  occurred  between  July  14, 
1983  and  October  23, 1964.  There  were  periosU 
during  that  time  when  the  Regulationa  were 
continued  in  effect  by  Executive  Order*  issued 
under  the  International  Emergency  Economic 
Powers  Act  (SO  U.S.C.  17(n-1706  (1982)).  Between 
October  IS.  1983  and  December  4. 1983,  and 
between  March  31, 1984  end  October  23, 1984.  the 
Regulations  were  continued  in  effect  by  Executive 
Orders  12444  (58  FR  4821S,  October  18, 19841  and 
13470  (49  FR  13099.  April  3. 1884).  respectively. 

*  Although  the  charging  letter  states  that  the 
export  was  made  on  )une  8. 1884.  the  actual  date  of 
export  WM  |ime  S.  1904. 
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each  committed  four  separate  vii^atione 
of  9  787.0  of  the  Regulations  in 
connection  with  the  exports  which  Luk 
made  on  December  10, 1983.  May  S, 
1984.  June  6, 1984.  and  June  15, 1984. 
However,  since  it  is  acknowledged  thaL 
in  March  1984.  Leung  withdrew  from  the 
conspiracy,  he  was  charged  with  only 
one  violation  of  9  787.6  of  the 
Regulations,  in  connection  with  the 
export  Luk  made  on  December  10. 1983. 
The  Respondents  have  failed  to  answer. 
Because  of  the  failure  to  answer,  this 
o^ice  issued  an  Order,  dated  August  18, 
1989.  rulmg  Respondents  in  defaidt  and 
directing  Agency  Counsel  to  file  an 
evidentiary  submission  by  September 
16. 1989,  pursuant  to  9  788.8  of  the 
Regulations,  which  provides: 

Default  (a)  General 

If  a  timely  answer  is  not  filed,  the 
department  shall  tile  with  the  Adminiatratiye 
Law  Judge  a  proposed  Order  together  with 
the  supporting  evidence  for  the  allegations  in 
the  charging  letter.  The  Administrative  Law 
Judge  may  require  further  rubraissions  and 
shall  issue  any  Ortier  he  deems  justified  by 
the  evidence  of  record,  any  Order  so  issued 
shall  have  the  tame  force  and  effect  as  an 
Order  issued  foUotviiig  the  disposition  of 
contested  charges. 

Agency  counsel  filed  the  Motion  for 
Default  Order  on  September  15, 1989i 
The  Agency  also  submitted 
documentary  evidence  to  support 
allegaticHis  made  in  the  charging  letters. 
A  copy  of  the  above  mentioned  Motion 
for  Default  Judgment  was  also  sent  to 
the  Respondents  on  September  15, 1969, 
to  which  there  has  been  no  response.  An 
order  to  show  cause  why  a  default 
adjudication  should  not  issue  was 
transmitted  on  September  16. 1966.  The 
time  to  respond  expired  on  October  16^ 
1989  without  any  such  filing. 

Facts 

On  Jaly  14, 1983.  respondents  Luk  and 
Leung,  together  with  two  other 
individuals.  Wai  Man  Chung  and  Aaron 
Mak,  established  a  company  they  called 
'  Mcall  Resources.  On  July  15. 1983,  James 
Ng,  on  behalf  of  Generex,  Limited.  Hong 
Kong,  wrote  Mcall  to  ask  if  Mcall  would 
be  its  agent  in  the  United  States.  On  July 
27, 1983.  Luk,  on  behalf  of  Mcall,  agreed 
to  become  Generex's  purchasing  agent 
in  the  United  States. 

On  September  3. 1983,  Ng  asked  Mcall 
for  a  price  quotation  for  Aydin  Controls 
computer  circuit  boards  and  accessories. 
On  September  6. 1963.  Mcall  telexed  a 
price  quote  for  the  requested  equipment 
to  Ng.  On  September  21. 1983.  Wan 
placed  a  purchase  order  far  the  circuit 
boards  with  McalL  A  revised  purchase 
order  was  submitted  to  Mcall  on 
September  21, 1983.  On  September  24. 
1983,  Wan  telexed  Luk  that  she  did  not 


have  the  model  number  or  series 
number  for  the  Aydin  computers  for 
which  she  was  ordering  cinmit  boards 
but  knew  the  computers  had  been 
purchased  at  the  end  of  1982. 

On  October  28. 1983,  Mcall  ordered 
from  Aydin  a  complete  Aydin  IS/Series 
System.  Mcall  purchased  the  entire 
system  because  it  was  less  expensive  to 
take  the  circuit  boards  out  of  a  complete 
system  than  to  order  each  circuit  board 
individually.  Shortly  thereafter,  Luk 
advised  Leimg  and  Chung  that  he  would 
hand-carry  nine  circuit  boards  to  Hong 
Kong  during  a  visit  he  had  planned  for 
December  1983.  Wan  telexed  Luk  on 
November  8. 1983,  reminding  him  to 
"bring  the  [circuit  boards)  when  you 
come  in  Dec."  Further,  on  December  9, 
1983.  "Lily"  requested  confirmation  from 
Luk  "that  you  are  hand  carrying  the 
[circuit  boards]."  There  was  some 
concern  expressed  by  Leung  and  Chung 
that  Luk  would  get  caught  if  he  hand- 
carried  the  circuit  boards  to  Hong  Kong. 

As  Luk  admitted  during  the  related 
criminal  proceeding,  on  December  10, 
1983,*  he  hand-carried  the  nine  Aydin 
circuit  boards  from  the  United  States  to 
Hong  Kong  without  obtaining  the 
vahdated  export  license  he  knew  was 
required  for  that  export.  Gov.  Ex.  5  at  p. 
20.  By  invoice  dated  December  14, 1983, 
Mcall  billed  for  the  circuit  boards, 
noting  that  payment  of  all  but  the 
delivery  charges  had  been  made  on 
November  22, 1983.  Gov.  Ex.  21. 

On  February  16. 1984,  Wan,  on  behalf 
of  Generex,  requested  a  price  quotation 
from  Luk  for  a  variety  of  equipment 
including  fifteen  Aydin  Aycon  16/Series 
circuit  boEirds  and  accessories.  On 
February  22. 1984,  Luk  drafted  a  telex  to 
Wan  providing  price  quotations  for  the 
Aydin  drcuit  boards. 

On  April  15. 1984.  Luk  telexed 
Generex  to  advise  that  Chung  would  be 
traveling  to  Hong  Kong  and  could  hand 
carry  some  Avdin  circuit  boards  with 


*  The  facts  alleged  in  the  charging  letter  were 
admitted  by  Luk  in  a  related  crimioai  proceeding. 
On  May  7, 1988.  he  was  fined  SSaooo  and  placed  o* 
probation  for  Rve  year*  for  these  violations.  Luk 
had  entered  a  plea  of  guilty  to  counts  one,  eev-en. 
twelve,  thirteen,  fourteen  and  sixteen  of  Die 
indictaient  returned  against  him. 

The  criminal  proceedir^  includiag  tka  ^Ity  ptea* 
provide  a  basis  for  finding  that  the  fact*  a*  stated  in 
the  charging  letter  issued  against  Luk  are  true  and 
that  thote  fact*  support  a  finding  thai  Luk 
committed  the  violations  alleged.  While  hiik'* 
criminal  conviction  doe*  not  coUaterally  estop  th« 
other  respondents  6x>m  disputing  the  fact*  to  which 
Luk  pled  guilty,  hi*  factual  statements  Id  the 
criminal  piunwliag,  oeiipM  with  ^  widence 
reoenrad  wpport  my  indiai  liiat  tka  facts  set  brtli 
in  the  chaining  letter  isaued  ogainat  Wan,  Ng  and 
Leung  are  also  trae. 

There  i*  no  explanation  for  the  more  than  3  year 
delay  from  the  criminal  convictioa  oor  for  the  i 
than  B  year  delay  from  the  occoTTanc*  of  tfaa  acta 
invoived. 


him  if  an  order  w^en  received  before 
April  23. 1964.  However,  prior  to  his 
departure  from  the  United  States,  Clmng 
decided  that  he  would  not  hand  carry 
the  Aydin  circuit  boards  with  him  to 
Hong  Kong.  On  May  7, 1984.  Ng  telexed 
Luk  asking  why  Luk's  partner.  Chang, 
had  not  yet  ccmtacted  him.  On  the  same 
date.  Luk  cabled  Ng  and  advised  hia 
that  he,  Luk,  would  send  the  Aydin  parte 
to  his  father  in  Hong  Kong  "without 
export  he."  Payment  for  this  order  was 
to  be  made  to  Luk's  personal  aocotmt 

On  May  22, 1984.  Luk  telexed  Waa 
and  advised  her  that  he  had  made  a 
shipment  to  his  father.  In  the  criminal 
proceeding.  Luk  admitted  that  on  May 
22. 1984  he  shipped  "by  US.  Post  Office" 
three  Aydin  boards  to  Hong  Kong 
without  obtaining  the  validated  export 
Ucense  he  knew  was  required  for  that 
export 

On  June  4, 1964.  Luk  telexed  Wan  to 
advise  her  that  she  "should  already 
receive  1st  &  2nd  shipment  fr.  my 
father."  The  total  value  for  those  two 
shipments  was  stated  as  being  $11,245. 
On  June  4, 1964.  Luk  prepared  Mcall 
Invoice  No.  001005  billing  Nobletune* 
$11,245  for  the  shipment  of  various 
Aydin  circuit  boards.  On  June  15. 1984, 
Liik  prepared  Mcall  invoice  001006 
billing  Generex  for  three  Aydin  parts, 
identified  on  the  invoice  as  the  third  and 
fourth  shipments,  which  were  shipped 
••via  UPS"  to  NoWetune.  As  noted 
above,  in  the  criminal  proceeding,  Lidc 
admitted  that  on  Jtme  5, 1984,  he 
knowingly  exported  Aydin  computer 
circuit  boards  to  Hong  Kong  without  the 
validated  export  licenses  he  knew  were 
required  for  those  exports. 

Conclusion 

The  above  facts  demoiutrate  the 
involvement  of  these  four  respondents  in 
the  ordering,  ptirchasing  and  exporting, 
from  the  United  States  to  Hong  Kong,  of 
the  Aydin  circuit  boards  on  which  the 
allegations  of  the  charging  letters  are 
based.  These  facts,  coupled  with  Lux's 
admissions  in  the  related  criminal 
proceeding,  also  support  a  finding  that 
these  respondents  conspired  to  violate 
the  Act  and  the  Regulations  by 
exporting  US.-origin  equipment  from  the 
United  States  to  Hcrtg  Kong  without  the 
validated  export  license  required  by 
9  722.1  of  the  Regulations.  Furfter.  the 
evidence  supports  a  finding  that  the  four 
illegal  exports,  which  Luk  admits  that  he 
made,  were  done  in  furtherance  of  the 
conspiracy. 

The  commodities  illegally  exported  by 
respondents  are  controlled  for  reasons 


*  Tlue  cofBpany  wa*  not  chaiied.  Appafeotly. 
because  it  bad  ceased  operations  in  :~" 
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of  national  security.  It  has  been  stated 
that  "this  equipment  had  definite 
military  application  and  httle  or  no 
commercial  use."  From  the  evidence 
presented  it  is  clear  that  respondents 
also  had  apparently  anticipated  that 
their  business  arrangement  would  result 
in  significant  amounts  of  U.S. -origin 
goods  being  exported  from  the  United 
States  to  Hong  Kong. 

I  find  that  an  order  denying  export 
privilege  for  10  years  from  the  date  of 
the  final  order  should  be  entered  with 
respect  to  respondents  Luk,  Wan,  and 
Generex  and  for  5  years,  the  last  3  years 
of  which  are  suspended,  for  Leung.* 

The  further  reexport  of  these 
restricted  pieces  of  equipment  is  a  factor 
in  aggravation  further  indicating  a 
deliberate  illegal  scheme.  I  find  that,  as 
requested,  an  Order  denying  export 
privileges  for  the  above  stated  periods 
from  the  date  that  a  final  order  should 
be  entered  in  this  proceeding.  Such 
action  is  warranted  and  is  reasonably 
necessary  to  protect  the  public  interest, 
and  to  achieve  effective  enforcement  of 
the  Export  Administration  Act  and  the 
Regulations. 

Order 

I.  For  the  period  indicated  with 
respect  to  each  Respondent,  from  the 
date  of  the  final  Agency  action, 
Respondents 

Louis  Tin-Yee  Luk  (for  10  years) 
125^  Greenfield 
Irvine,  California  92715 
Lily  Monica  Wan  (for  10  years) 
26  La  Salle  Road 
Kowloon,  Hong  Kong 
James  Ng  (for  10  years) 
1/E,  8th  Floor.  City  Garden 
233  Electric  Road 
North  Point  Hong  Kong 
Generex  Ltd.,  (for  10  years) 
Room  703A.  Federal  Building 
369  Lockhart  Road 
Wan  Chai,  Hong  Kong 

and 


•  1  decline  to  follow  the  recommendation  of 
Agency  Couniel  to  the  extent  that  he  urge*  that  • 
civil  penalty  of  SSO.OOO  be  imposed  against 
Respondents  Wan  and  Ng.  This  appear*  to  be  bated 
on  an  attempt  to  obtain  some  equivalency  of 
sanctions  with  the  criminal  Tme  imposed  upon 
Respondent  Luk.  As  I  have  previously  observed, 
there  is  a  lack  of  jurisdiction  to  impose  or  collect 
civil  penalties  upon  persons  not  served  or  otherwise 
personally  served  within  the  United  States.  More 
signiricantly  as  pointed  out  in  Spawr.  Docket  «1613 
(August  29. 1989)  the  purpose  of  these 
administrative  proceedings  is  not  to  punish  but  it 
rather  aimed  at  obtaining  compliance.  Denial  of 
export  privileges  accomplishes  that  purpose.  The 
substantial  penalty  is  not,  in  these  circumstances  a 
remedial  approach  or  aimed  at  compliance  but  it  ■ 
mimic  of  the  criminal  sanction  imposed  against 
Respondent  Luk  without  a  pretense  of  providing  the 
constitutional  protections  afforded  in  the  Judicial 
criminal  process. 


Jonas  Suet-Fai  Leung  (for  5  years,  3 

years  suspended) 
1511  Clark  Street 
Burbank.  California  91505 
and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

n.  Commencing  two  years  from  the 
date  of  the  final  Agency  action,  the 
denial  of  export  privileges  relating  to 
Jonas  Suet-Fai  Leung  as  set  forth  in 
Paragraph  I  above  shall  be  suspended, 
in  accordance  with  {  788.16  of  the 
Regulations,  for  the  remainder  of  the 
five  year  period  set  forth  in  paragraph  L 
and  shall  be  terminated  at  the  end  of 
such  period,  provided  that  Respondent 
has  committed  no  further  violation  of 
the  Act,  the  Regidations,  or  the  final 
Order  entered  in  this  proceeding.  During 
the  three  year  suspension  period. 
Respondent  may  participate  in 
transactions  involving  the  export  of 
U.S.-origin  commodities  or  technical 
data  from  the  United  State  or  abroad  in 
accordance  with  the  requirements  of  the 
Act  and  the  Regulations.  The  provisions 
of  Paragraphs  III  to  VI  of  this  Order 
shall  also  be  suspended  with  respect  to 
Respondent  Suet-Fai  Leung  during  such 
five-year  period. 

m.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  hmited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of.  in  whole  or  in  part  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 

IV.  After  notice  and  opportunity  for 
comment  such  denial  of  export 


privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

V.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent(s)  appears  or  participates, 
in  any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  retiuned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondents'  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

VI.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensmg, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  Respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  ur  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VII.  This  Order  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  pursuant  to  the  Act  (50 
U.S.C.A.  app.  2412(c)(1)). 

Dated:  October  25. 1989. 
Hugh  ].  Dolan. 
Administrative  Law  fudge. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export 
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Administration,  U.S.  Departnent  of 
Commerce,  14tb  ft  Con8ti^2tion  Ave., 
NW.,  Room  388SB,  Washington,  DC 
20230,  within  12  days.  Reifies  to  th* 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
388.23(b),  50  PR  53134  (1985).  Pursuant  to 
section  13(c)(3)  of  the  Act  the  order  of 
the  final  order  of  the  Under  Secretary 
may  be  appealed  to  the  U.S.  Court  of 
Appeals  for  the  District  of  Cohimbia 
within  15  days  of  its  issuance. 

[FR  Doc.  89-28071  Filed  11-29-69;  8:45  am] 
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Foreign-Trade  Zones  Board 

[Order  No.  450] 

Resolution  and  Order  Approving  the 
Application  of  th«  lyiuskogee,  City- 
County  Port  Authority  for  a  Foreign- 
Trade  Zone  In  liusitogeo,  OK 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.Sil  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  Muskogee  City-County  Port 
Authority,  filed  with  the  Foreign-Trade 
Zones  Board  (the  Board)  on  June  28, 
1988,  requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining 
a  general-purpose  foreign-trade  zone  in 
Muskogee,  Oklahoma,  adjacent  to  the 
Tulsa  Customs  port  of  entry,  tfie  Board, 
finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act  as  amended, 
and  the  Board's  regulations  are  satisfied, 
and  that  the  proposal  is  in  the  public 
interest  approves  the  application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  than  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  §  400.815  of  the 
Board's  regulations,  as  are  necessary  to 
carry  ou!  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrence  of  the  local 
District  Director  of  Customs,  the  U.S. 
Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board  for  ai^>rovaI  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone 


The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the 
Board,  is  hereby  authorized  to  issue  a 
grant  of  authority  and  appropriate  Board 
Order. 

Grant  of  Authurlty  To  Estabnsn, 
Operate,  and  Maintain  a  ForsigD-Tiada 
2^one  in  Muskogee,  Oldahoma  Adjacent 
to  the  Tulsa  Customs  Port  of  Entry 

Whereas,  by  an  Act  of  Con^^ss 
approved  June  IS,  1934,  an  Act  'To 
provide  iot  the  establishment  operation, 
and  maintenance  of  foreign-trade  rones 
in  ports  of  entry  of  the  Unitd  States,  to 
expedite  and  encourage  foreign 
comraerce,  ond  for  other  purpose*, "  as 
amended  (19  U.S.C  8l8-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establi^iing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  The  Muskogee  City-County 
Port  Authority  (the  Grantee)  has  made 
application  (filed  June  2a  198&  FTZ 
Docket  25-88,  53  FR  27059)  in  due  and 
proper  form  to  the  Board,  reqoesing  the 
establishment  operation,  and 
maintenance  of  a  foreign- trade  zone  in 
Muskogee,  Oklahoma,  adjacent  to  the 
Tulsaa  Customs  port  of  entry. 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  (15  CFR  part  400)  are 
satisfied; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  164,  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Operations  of  the  foreign-trade  rone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant  and  prior 
thereto  the  grantee  shall  obtain  all 
necessary  permits  from  federal,  state, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 


The  grant  does  not  include  authority 
for  mtmofacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  coramencement  of 
any  manufacturing  operation*  within  the 
zone. 

The  gnmt  shall  not  be  construed  to 
relieve  the  Grantee  fixjin  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
constnuHion.  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  haUe  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington.  DC.  this  17th  day 
of  November,  1980.  pursusant  to  Order 
of  the  Board. 

Foreign-Trade  Zones  Board. 
Robert  A.  Mosbacher. 
Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 
Jolm  |.  Da  Poat0.  Jr., 
Executive  Secretary. 

[FR  Doc.  89-78072  Filed  11-29-89;  8:45  «ai) 
anxiNacooe  ssia-oa-a 


[Docket  30-89]  , 

Foreign-Trade  Zone  84— Harris 
County,  TX;  Application  for  Sutnono 
Zeon  Synthetic  Rubber  Plant,  Harris 
County 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston  Authority. 
grantee  of  FTZ  84.  rquesting  special- 
purpose  subzone  status  for  a  new 
synthetic  rubber  manufacturing  plant 
under  construction  by  Zeon  Chemical. 
Inc.  (subsidiary  of  Nippon  Zeon  Co.  Ltd., 
Japan),  in  Harris  Coanty,  Texas, 
adjacent  to  the  Houston  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  November  17, 1989. 

The  new  plant  is  being  constructed  on 
a  34-acre  parcel  located  on  Cho&te  Road 
at  State  Route  146,  within  the  Bayport 
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Industrial  Development  in  Harris 
County.  The  facility  will  be  used  to 
process  imported  nitrile  butadiene 
rubber  (NBR).  by  hydrogenation  to 
produce  a  patented  form  of 
hydrogenated  hfBR  (Zetpol).  which 
would  be  sold  to  producers  of  such 
products  as  automobile  hoses,  belts,  and 
seals.  Zeon  will  purchase  the  NBR  from 
Japan.  Zeon  plans  to  export  about  half 
of  the  Zetpol  made  at  the  new  Texas 
plant. 

NBR  from  Japan  is  presently  subject 
to  an  antidumping  (AD)  order  (53  FR 
22553,  6/16/88),  but  is  otherwise  duty- 
free. Zone  procedures  would  exempt 
Zeon  from  the  AD  duties  on  NBR  used  in 
Zetpol  that  is  exported.  The  company  is 
not  seeking  exemption  from  AD  duties 
on  products  shipped  into  the  U.S. 
market.  The  apphcation  indicates  zone 
savings  will  encourage  the  company  to 
shift  production  to  the  United  States 
from  Japan. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Paul  Rimmer. 
Deputy  Assistant  Regional 
Commissioner,  Southwest  Region,  5850 
San  Felipe  Street,  Houston,  Texas  77057; 
and.  Colonel  John  A.  Tudela,  District 
Engineer.  U.S.  Army  Engineer  District 
Galveston,  P.O.  Box  1229,  Galveston, 
Texas  77553. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  19, 
1990. 

A  copy  of  the  application  is  available 
for  pubUc  inspection  at  each  of 
following  locations: 

U.S.  Department  of  Commerce,  Disbnct 
Office,  2625  Federal  Courthouse 
Building,  515  Rusk  Street,  Houston, 
Texas  77002; 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  2835, 
14th  &  Pennsylvania  "Ave.,  NW., 
Washington,  DC  20230. 

Dated:  November  20, 1989. 
John  ].  Da  Ponta,  ]t^ 

Executive  Secretary. 

(FR  Doc.  89-28073  Filed  11-29-89;  8:45  am] 
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International  Trade  Administration 

[A-357-007] 

Rnal  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  To  Revolce  In  Part 

agency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  fmal  results  of 
antidumping  duty  administrative  review 
and  determination  not  to  revoke  in  part. 

summary:  On  July  3. 1989,  the 
Department  of  Conmierce  published  the 
preliminary  results  of  its  administrative 
review  and  tentative  determination  not 
to  revoke  in  part  the  antidumping  duty 
order  on  carbon  steel  wire  rod  from 
Argentina.  The  review  covers  one 
manufacturer/ exporter  of  Argentine 
carbon  steel  wire  rod  to  the  United 
States,  Acindar  Industria  Argentina  de 
Aceros  S.A.,  and  the  period  November  1, 
1987  through  October  31, 1988.  There 
were  no  known  shipments  of  this 
merchandise  to  the  United  States  during 
the  period  and  there  are  no  known 
unhquidated  entries. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  of  review  and 
tentative  determination  not  to  revoke. 
We  received  no  comments,  and  our  final 
results  are  unchanged  from  those 
presented  in  our  preliminary  results  of 
review. 

EFFECTIVE  DATE:  November  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Alfredo  R.  Montemayor  or  Maureen  A. 
Flannery,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255/2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  3. 1989,  the  Department  of 
Commerce  ("the  Department") 
pubUshed  in  the  Federal  Register  (54  FR 
27921)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  not  to  revoke  in  part  the 
antidumping  duty  order  on  carbon  steel 
wire  rod  from  Argentina.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  carbon  steel  wire  rod. 
During  the  review  period,  such 
merchandise  was  classifiable  under  item 
607.1700  of  the  Tariff  Schedules  of  the 
United  States  Annotated  ('TSUSA"). 


This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  ("HTS")  item  numbers 
7213.20.00,  7213.31.30,  7313.49.00, 
7213.39.0a  7213.41.30  or  7213.50.00.  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  Acindar  Industria 
Argentina  de  Aceros  S.A.  ("Acindar"), 
and  the  period  November  1, 1987 
through  October  31, 1988.  There  were  no 
known  shipments  by  Acindar  of  this 
merchandise  to  the  United  States  during 
the  period  and  there  are  no  known 
unhquidated  entries. 

Final  Results  of  Review  and 
Determination  Not  To  Revoke  in  Part 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
review  and  tentative  determination  not 
to  revoke  in  part.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results  of  review,  and  we  determine  that 
the  following  margin  exists: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Acindar 

11/01/87-10/31/88 

■  11911 

'  No  shipments  during  tt)e  period;  margin  from  tfw 
antidumping  duty  order. 

Further,  we  determine  not  to  revoke  in 
part  the  antidumping  duty  order. 

As  provided  for  by  section  751(a)(1)  of 
the  Tariff  Act,  the  Department  shall 
require  a  cash  deposit  of  estimated 
antidumping  duties  based  on  the  above 
margin.  For  any  future  entries  of  this 
merchandise  fi-om  a  new  exporter,  not 
covered  in  this  administrative  review, 
whose  first  shipment  occurred  after 
October  31, 1988  and  who  is  unrelated  to 
the  reviewed  firm,  a  cash  deposit  of 
119.11  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Argentine  carbon  steel 
wire  rod  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice, 
and  will  remain  in  effect  until  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)), 
and  SS  353.22  and  353.25  of  the 
Commerce  Regidations  (54  FR  12778; 
March  28, 1989)  (to  be  codified  at  19  CFR 
353.22  and  353.25). 
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Dated:  November  16. 1989. 
lisa  B.  Berry, 

Acting  Atsiatant  Secretary  for  Import 

Administration. 

[FR  Doa  89-28074  Filed  11-29-89;  8:45  am] 
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[A-58«-405] 

Cellular  Mol>lle  Teleptiones  and 
Subassemblies  From  Japan; 
PreNminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  preUminary  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  by 
two  respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  cellular 
mobile  telephones  and  subassemblies 
from  Japan.  The  review  covers  two 
manufactxirers  of  this  merchandise  and 
the  period  December  1, 1986  through 
November  30, 1987.  We  preliminarily 
determine  the  dumping  margins  to  range 
from  zero  to  2.77  percent.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  November  30. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Anne  D'Alauro  or  Robert  Marenick. 
jOffice  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

On  December  19. 1985.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (50  FR  51724)  an  antidumping 
duty  order  on  cellular  mobile  telephones 
and  subassemblies  from  Japan.  Two 
respondents,  Mitsubishi  Electric 
Corporation  ("MELCO")  and  Nihon 
Dengyo.  requested  in  accordance  with 
%  353.53a(a)  of  the  Commerce 
regulations  (19  CFR  353.53a(a)  (1988)) 
that  we  conduct  an  administrative 
review.  We  published  a  notice  of 
initiation  of  the  antidumping  duty 
administrative  review  on  January  27, 
1988  (53  FR  2262).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  to 


customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS")  as  provided  for  in  section  1201 
et  seq  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS 
number(s). 

Imports  covered  by  this  review  are 
cellular  mobile  telephones  ("CMTs"), 
CMT  transceivers,  CMT  control  imits, 
and  certain  subassemblies  thereof, 
which  meet  the  tests  set  forth  below. 
CMTs  are  radio-telephone  equipment 
designed  to  operate  in  a  celliilar  radio- 
telephone system,  i.e.,  a  system  that 
permits  mobile  telephones  to 
communicate  with  traditional  land-line 
telephones  via  a  base  station,  and  that 
permits  multiple  simultaneous  use  of 
particular  radio  frequencies  through  the 
division  of  the  system  into  independent 
cells,  each  of  which  has  its  own 
transceiving  base  station.  Each  CMT 
generally  consists  of  (1)  a  transceiver, 
i.e.,  a  box  of  electronic  subassemblies 
which  receives  and  transmits  calls;  and 
(2)  a  control  unit,  i.e.,  a  handset  and 
cradle  resembling  a  modem  telephone, 
which  permits  a  motor-vehicle  driver  or 
passenger  to  dial  speak,  and  hear  a  calL 
They  are  designed  to  use  motor  vehicle 
power  sources.  Cellular  transportable 
telephones,  which  are  designed  to  use 
either  motor  vehicle  power  sources  or, 
alternatively,  portable  power  sources, 
are  included  in  this  antidumping  duty 
order. 

SubassembUes  are  any  completed  or 
partially  completed  circuit  modules,  the 
value  of  which  is  equal  to  or  greater 
than  five  dollars  and  which  are 
dedicated  exclusively  for  use  in  CMT 
transceivers  or  control  units.  The  term 
"dedicated  exclusively  for  use"  only 
encompasses  those  subassembUes  that 
are  specifically  designed  for  use  in 
CMTs,  and  could  not  be  used,  absent 
alteration,  in  a  non-CMT  device.  The 
Department  selected  the  five  dollar 
value  for  defining  the  scope  since  this  is 
a  value  that  it  has  determined  is 
equivalent  to  a  "major"  subassembly. 
The  Department  feels  that  a  dollar  cutoff 
point  is  a  more  workable  standard  than 
a  subjective  determination  such  as 
whether  a  circuit  module  is 
"substantially  complete."  Examples  of 
subassemblies  which  may  fall  within 
this  definition  are  circuit  modules 
containing  any  of  the  following  circuitry 
or  combinations  thereof:  audio 
processing,  signal  processing  (logic),  RF, 
IF,  synthesize,  duplexer.  power  supply, 
power  amphfication,  transmitter  and 
exciter.  The  presumption  is  that  CMT 


subassemblies  are  covered  by  the  order 
unless  an  importer  can  prove  otherwise. 
An  importer  will  have  to  file  a 
declaration  with  the  Customs  Service  to 
the  effect  that  a  particular  CMT 
subassembly  is  not  dedicated 
exclusively  for  use  in  CMTs  or  that  the 
dollar  value  is  less  than  five  dollars,  if 
he  wishes  it  to  he  excluded  from  the 
order. 

The  following  merchandise  has  been 
excluded  from  this  order,  pocket-size 
self-contained  portable  cellular 
telephones,  cellular  base  stations  or 
base  station  apparatus,  cellular 
switches,  and  mobile  telephones 
designed  for  operation  on  other,  non- 
cellular,  mobile  telephone  systems. 

During  the  review  period,  cellular 
mobile  telephones  and  subassemblies 
were  classified  under  items  685.28  and 
685.33  of  the  Tariff  Schedules  of  the 
United  States.  This  merchandise  is 
currently  classified  imder  HTS  item 
numbers  8525.20,60,  8525.10.80. 
8527.90.80,  8529.10.60,  8529.90.5a 
8542.20.00,  and  8542.80.00.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  two  manufacturers 
of  Japanese  CMTs  and  subassembUes 
and  the  period  December  1. 1986  Ihroiigh 
November  30, 1987. 

United  States  Price 

In  calculating  United  States  price  and 
Department  used  purchase  price  or 
exporter's  sales  price  ("ESF"),  as 
defined  in  section  772  of  the  Tariff  Act. 
as  appropriate. 

Purchase  price  was  based  on  the 
packed  f.o.b.  price  to  an  unrelated 
purchaser  in  the  United  States.  ESP  was 
based  on  the  packed  deUvered  price  to 
the  first  unrelated  purchaser  in  the 
United  States.  Where  applicable,  we 
made  deductions  for  foreign  inland 
freight  and  insurance  as  well  as 
Japanese  brokerage  fees.  For  ESP,  we 
made  further  adjustments  for  ocean 
freight,  marine  insurance,  U.S. 
brokerage/handling  fees,  U.S.  inland 
freight.  U.S.  duties,  discounts,  rebates, 
commissions  to  uiu^lated  parties, 
warranties,  credit,  selling  expenses 
incurred  in  Japan  and  in  the  United 
States,  internal  taxes,  and  any  increased 
value  resulting  from  further  processing 
in  the  United  States. 

F(M«ign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price, 
third-country  price  or  constructed  value, 
as  defined  in  section  773  of  the  Tariff 
Act.  Home  market  price  was  used  when 
sufficient  quantities  of  such  or  similar 
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merchandise  were  sold  in  the  home 
market  to  provide  a  basis  for 
comparison.  Third  country  price  was 
used  when  insufficient  quantities  of 
such  or  similar  merchandise  were  sold 
in  the  home  market  to  provide  a  basis  of 
comparison.  When  insufficient 
quantities  of  such  or  similar 
merchandise  were  sold  in  either  the 
home  market  or  third-countries,  we  used 
constructed  value. 

Home  market  and  third-country  prices 
were  based  on  the  packed  delivered  or 
ex-warehouse  price  to  unrelated 
purchasers,  with  adjustments,  where 
applicable,  for  inland  freight  and 
insurance,  warranties  and  technical 
ser\ices,  ocean  freight  and  insurance, 
customs  duty  and  brokerage,  indirect 
sellmg  expenses  up  to  the  amount  of 
indirect  selling  expenses  and 
commissions  in  the  United  States,  third- 
country  freight,  internal  third  country 
taxes,  credit,  and  differences  in  the  cost 
of  packing.  No  other  adjustments  were 
claimed  or  allowed. 

We  calculated  constructed  value  in 
accordance  with  section  773(e)  of  the 
Tariff  Act.  We  included  cost  of 
materials,  labor,  and  factory  overhead 
in  our  calculations.  Because  MELCO's 
selling,  general,  and  administrative 
("SG&A")  expenses  were  greater  than 
the  statutory  minimum  of  ten  percent  of 
the  cost  of  manufacture,  we  used 
MELCO's  actual  SG&A.  For  Nihon 
Dengyo,  the  statutory  minimum  of  ten 
percent  was  used  for  SG&A.  For  both 
Nihon  Dengyo  and  MELCO,  we  used  the 
statutory  minimum  of  eight  percent  for 
profit.  To  constructed  value  we  added 
U.S.  packaging  and  made  further 
adjustments,  where  applicable,  for 
indirect  selling  expenses  and  credit 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  December  1, 1986  through 
November  30, 1987: 


Manufacturer 


MELCXD 

Nihon  Dengyo.. 


Margin 
(percent) 


2.77 
0 


Parties  to  the  proceeding  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Case  briefs 
and/or  written  comments  from 


interested  parties  may  be  submitted  not 
later  than  30  days  aftert  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited  to 
issues  raised  in  those  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with 
S  353.38(e)  of  the  Commerce  regulations 
(54  FR  12785;  March  28. 1989)  (to  be 
codified  at  19  CFR  353.38(e)).  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
written  comments  or  oral  argument. 

Representatives  of  interested  parties 
may  request  disclosure  of  proprietary 
information  under  administrative 
protective  order  within  10  days  of  the 
date  that  the  interested  party  becomes  a 
party  to  the  proceeding  but  in  no  event 
later  than  the  date  the  case  briefs  arc 
due. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margin  shall  be  required 
for  MELCO.  Because  there  was  no 
margin  for  Nihon  Dengyo,  no  cash 
deposit  will  be  required  for  this 
manufacturer. 

For  shipments  from  the  remaining 
known  manufacturers  and  exporters  not 
covered  by  this  review,  the  cash  deposit 
will  continue  to  be  at  the  latest  rate 
applicable  to  each  of  those  firms.  For 
any  further  entries  of  this  merchandise 
from  a  new  exporter  not  covered  in  this 
or  prior  reviews,  whose  first  shipments 
occurred  after  November  30. 1987  and 
who  is  unrelated  to  any  reviewed  firm,  a 
cash  deposit  of  2.77  percent  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Japanese  cellular  mobile  telephones  and 
subassemblies  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.22  of  the  Commerce 
regulations). 


Dated:  November  20, 1989. 
Lisa  B.  Bairy. 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  89-28075  Filed  11-29-89;  8:45  amj 
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[C-201-402] 

Lime  From  Mexico;  Rnal  Results  of 
Changed  Circumstances 
Countervailing  Duty  Administrative 
Review  and  Revocation  of 
Countervailing  Duty  Order 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  final  results  of 

changed  circumstances  countervailing 

duty  administrative  review  and 

revocation  of  coimtervailing  duty  order. 

summary:  On  August  14. 1989.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  changed 
circiunstances  administrative  review 
and  intent  to  revoke  the  countervailing 
duty  order  on  lime  from  Mexico.  We 
have  now  completed  that  review  and 
determine  to  revoke  the  countervailing 
duty  order  effective  August  24, 1986. 
EFFECTIVE  DATE:  November  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Paul  ^!cGar^  or  Holly  Kuga.  Office  of 
Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  14. 1989.  the  Departinent  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (54  FR 
33264)  the  preliminary  results  of  its 
changed  circumstances  administrative 
review  and  intent  to  revoke  the 
countervailing  duty  order  on  lime  from 
Mexico  (49  FR  35672;  September  11. 
1984).  The  Department  has  now 
completed  that  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  from  Mexico  of  calcium  oxide 
(CaO),  commonly  called  quicklime  or 
lime,  and  calcium  hydroxide  [Ca(OH)j]. 
commonly  called  hydrated  lime  or 
hydrate.  Through  1988.  such 
merchandise  was  classifiable  under  item 
numbers  512.1100  and  512.1400  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classifiable  under  item 
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numbers  2520.20.00,  2522.10.00  and 
2522.30.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Analyss  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  intent  to  revoke. 
On  October  2. 1989.  we  received 
comments  from  petitioners.  Chemical 
Lime— Southwest,  Inc.  and  CHEMSTAR. 
Inc..  and  a  respondent,  Refractarios 
Basicos,  S.A.  ( "REBASA ').  On  October 
10, 1989,  we  received  rebuttal  comments 
from  REBASA  and  Sonocal  S.A., 
another  respondent. 

Comment  1:  Petitioners  claim  that  U.S. 
law  does  not  require  an  injury 
determination  in  the  circumstances  of 
this  case.  At  the  time  the  investigation 
was  conducted,  the  United  States  had 
no  "international  obligations"  under 
section  303(a)(2)  of  the  Tariff  Act  to 
provide  an  injury  determination  on  duty- 
free lime  fi^m  Mexico  because  Mexico 
was  not  a  contracting  party  to  the 
General  Agreement  on  Tariffs  and 
Trade  ("GATT").  Article  VI  of  the 
GATT  contains  no  language  requiring 
that  subsequent  injury  reviews  be 
conducted  with  respect  to  countervailing 
duty  orders  validly  issued  before  a 
country  accedes  to  the  GATT,  nor  does 
any  document  associated  with  Mexico's 
GATT  accession  indicate  that  Mexico 
had  the  right  to  injury  reviews  of 
outstanding  countervailing  duty  orders. 
A  basic  principle  of  statutory 
construction  and  of  the  interpretation  of 
treaties  requires  that  obligations  be 
interpreted  as  having  prospective  effect 
unless  their  terms  clearly  indicate  that 
they  are  to  apply  retroactively. 

Respondents  reply  that  section 
303(a)(2)  directly  parallels  the  operative 
language  in  Article  VI  by  prohibiting  the 
imposition  of  countervailing  duties  on 
duty-free  merchandise,  absent  an 
affirmative  injury  determination  by  the 
International  Trade  Commission  ("ITC") 
when  the  international  obligations  of  the 
United  States  require  such  a 
deteimination  on  that  merchandise. 
Lime  from  Mexico  is  duty  free;  Mexico 
became  a  contracting  party  to  the  GATT 
on  August  24, 1986;  and,  the  GATT  is 
considered  an  international  obligation 
within  the  meaning  of  section  303(a)(2). 
Therefore,  effective  August  24. 1986. 
lime  from  Mexico  is  entiUed  to  an  injury 
determination  under  U.S.  law  prior  to 
the  assessment  of  countervailing  duties. 

Sonocal  also  counters  the  assertion 
that  the  obligation  for  providing  an 
injury  determination  is  only  prospective 
by  arguing  that  the  obligation  embodied 


in  section  303(a)(2)  to  make  an  injury 
determination  is  unconditionally 
established  by  reference  to  the 
imposition  of  duties.  Neither  the  prior 
existence  of  an  order  nor  the  absence  of 
a  provision  authorizing  an  injury 
investigation  after  the  order  has  been 
issued  affects  the  obligation  under 
section  303(a)(2)  not  to  levy 
countervailing  duties  in  this  case 
without  an  affirmative  injury 
determination.  By  characterizing  the 
obligation  for  an  injury  determination  in 
this  case  as  retroactive  application  of 
the  statute  and  a  violation  of  the 
principle  of  prospectivity,  petitioners 
misstate  the  fundamental  issue. 

Department's  Position:  Section 
303(a)(2),  which  extended  section  303  to 
duty-free  merchandise  and  provided  for 
an  injury  determination  to  meet  U.S. 
obligations  under  Article  VL  proscribes 
the  "imposition"  of  countervailing  duties 
on  duty-free  merchandise  in  the  absence 
of  an  injury  determination  only  if  such  a 
determination  is  required  by  the 
"international  obligations"  of  the  United 
States.  The  issue  of  the  United  States' 
international  obligations  in  this  case,  as 
a  result  of  Mexico's  accession  to  the 
GATT,  turns  on  whether  the 
requirement  in  Article  VI  for  an  injury 
determination  prior  to  levying 
countervailing  duties  is  a  continuing 
obligation  or  a  one-time  provision  that 
terminates  with  the  issuance  of  a 
countervailing  duty  order.  If  the  injury 
requirement  in  Article  VI  applies 
throughout  the  life  of  an  order,  the 
United  States  is  under  an  international 
obligation  to  conduct  an  injury 
investigation  in  this  case.  If.  on  the  other 
hand,  die  only  test  of  the  legitimacy  of 
an  order  is  whether  it  was  in 
accordance  with  the  international 
obligations  of  the  United  States  at  the 
time  it  was  issued,  then  no  subsequent 
obligation  exists. 

Mexico's  rights  under  section  303(a)(2) 
rest  exclusively  on  the  proper 
interpretation  of  the  term  "imposed"  and 
the  nature  of  the  United  States' 
international  obligations.  Section 
303(a)(2)  uses  "imposed"  in  the  same 
fashion  as  Article  VI  uses  the  term 
"levy."  By  using  the  word  "levy."  the 
drafters  of  the  GATT  tied  Article  VI 
obligations  to  the  act  of  collecting  a 
countervailing  duty. 

Moreover,  the  legislative  history  of  the 
Trade  Agreements  Act  of  1979  speaks 
further  to  the  general  proposition  that 
the  United  States  is  obligated  to  uphold 
the  principles  of  the  GATT  in  its 
domestic  law.  Given  the  general 
framework  of  Congressional 
acknowledgement  of  the  GATT  as  an 
international  agreement  that  must  be 
adhered  to  in  domestic  law.  the 


Department  believes  that  providing  for 
an  injury  determination  in  this  case 
fulfills  Congressional  Intent  under  the 
countervailing  duty  law. 

Comment  3:  Petitioners  claim  that  the 
Department  has  deduced  the 
requirement  for  an  injury  determination 
with  respect  to  the  outstanding  order  on 
lime  from  Mexico  based  on  a  single 
word,  "levy."  in  Article  VI.  The 
Department's  conclusion  that  "levy" 
means  "assess"  duties,  thus  creating  an 
obligation  to  conduct  an  injury 
investigation  on  an  order  that  was 
issued  before  any  right  to  the  injury  test 
existed  and  in  which  no  injury  review  is 
authorized  by  law,  is  a  misreading  of 
that  provision.  As  used  in  Article  VI. 
"levy"  is  merely  a  general  reference  to 
the  overall  process  of  imposing 
countervailing  duties  and  not  a  specific 
step  in  that  process,  the  actual 
assessment  of  duties.  The  definition  uf 
"levy"  appears  in  a  footnote  to  Article 
4:2  of  the  "Agreement  on  Interpretation 
and  Application  of  Articles  VL  XVL  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade"  ("die  Subsidies 
Code")  and  has  meaning  only  as  used  in 
that  context  to  distinguish  between 
provisional  measures  and  the  final 
assessment  of  countervailing  duties.  The 
definition  does  not  govern,  or  have  any 
special  relevance  to.  interpreting  the 
term  in  the  context  of  Article  VL  Thus,  it 
does  not  have  the  far-reaching 
significance  attributed  to  it  by  the 
Department 

Sonocal  responds  that  the  definition 
of  "levy"  cannot  be  restricted  solely  to 
the  context  of  the  Subsidies  Code.  The 
meaning  of  "levy"  in  Article  VI  is 
logically  and  properly  found  in  the 
Subsidies  Code,  an  international 
agreement  concluded  with  the  specific 
purpose  of  prescribing  the  interpretation 
and  application  of  Article  VL  Article  VI 
states  that  no  contracting  party  shall 
levy  any  countervailing  duty  on  the 
products  of  another  contracting  party 
without  a  determination  of  injury  and 
defines  the  right  to  an  injury 
determination  in  absolute  terms.  The 
legislative  history  is  also  clear  that 
Congress  intended  section  303(a)(2)  to 
conform  the  countervailing  duty  law  to 
Article  VI.  Consequendy.  Uiere  is  no 
basis  for  inferring  that  the  term 
"imposed"  in  section  303(a)(2)  has  any 
legal  meaning  independent  of  the  term 
"levy"  in  Article  VI  or  that  a  contracting 
party  foregoes  its  right  to  an  injury 
determination  under  Article  VI  because 
it  became  entitled  to  assert  that  right 
ordy  after  a  countervailing  duty  order 
was  issued.  In  fixing  the  point  at  which 
the  right  to  an  injury  determination  must 
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be  accorded.  Article  VI  refers  only  to 
the  "levy"  of  duties. 

Respondents  assert  that  the  term 
"levy"  refers  specifically  to  the  final  act 
of  assessing  countervailing  duties.  Thus, 
prior  to  Mexico's  accession  to  the 
GATT,  the  Department  was  correct  in 
assessing  countervailing  duties  without 
an  injury  determination  pursuant  to 
section  303(a)(1).  However,  once  Mexico 
became  a  contracting  party  to  the 
GATT.  Article  VI  became  effective 
between  the  United  States  and  Mexico, 
and  section  303(a)(2)  became  the 
controlling  statute.  Thus,  an  affirmative 
injury  determination  by  the  ITC  is  a 
mandatory  prerequisite  to  any 
assessment  of  countervailing  duties  on 
lime  from  Mexico  subsequent  to  August 
24, 1986.  The  exception  for  outstanding 
orders  asserted  by  petitioners  has  no 
basis  in  Article  VI  or  the  countervailing 
duty  law. 

Department's  Position:  Although  it  is 
true  that  Article  VI  does  not  expressly 
define  "levy,"  the  word  was  used  as  it 
was  commonly  imderstood  at  the  time, 
i.e.,  "imposing  and  collection  of  a  tax  or 
other  payment."  Because  Mexico's 
.  entitlement  to  an  injury  determination 
prescribed  by  Article  VI  arose  when  it 
became  a  contracting  party  to  the 
GATT.  the  United  States  cannot  collect 
countervailing  duties  absent  an 
affirmative  injury  determination. 

Comment  4:  Petitioners  argue  that  the 
precedents  for  revoking  this  order  cited 
by  the  Department,  "Indian  Fasteners" 
and  "Carbon  Steel  Wire  Rod  from 
Trinidad  &  Tobago;  Preliminary  Results 
of  Administrative  Review  and  Tentative 
Determination  to  Revoke  Countervailing 
Duty  Order"  (50  FR  19562:  May  9. 1985) 
('T  &  T  Wire  Rod")  are  inapplicable. 
These  cases  were  wrongly  decided 
because  the  United  States'  obligation 
under  the  GATT  for  providing  an  injury 
determination  is  prospective  only  and  is 
required  only  with  respect  to 
investigations  initiated  after  the  change 
in  status  of  the  goods  or  the  country 
involved.  These  cases  also  are 
distinguishable  from  this  case  because 
India  and  Trinidad  &  Tobago  were 
contracting  parties  to  the  GATT  when 
the  countervailing  duty  investigations 
were  conducted,  whereas  Mexico 
acceded  to  the  GATT  only  after  the 
order  on  lime  was  issued. 

Respondents  concur  with  the 
Department's  reliance  upon  the  "Indian 
Fasteners"  and  'T  &  T  Wire  Rod" 
precedents  in  making  its  determination 
to  revoke  this  order  and  assert  that 
petitioners  have  cited  no  legal  precedent 
to  contradict  the  Department's 
determinations  in  those  cases.  Even 
though  the  factual  context  in  this  case 
may  be  slightly  different  from  the 


precedents  cited,  Ae  legal  ramifications 
are  exactly  the  same;  section  303(a)(2) 
applies  to  merchandise  whenever  both 
factual  prerequisites  (duty-free  status 
and  international  obligations)  exist  and 
the  order  in  which  these  prerequisites 
were  met  is  a  distinction  without  a 
difference. 

Department's  Position:  We  addressed 
the  issue  of  prospective  application  of 
U.S.  obligations  under  Article  VI  in  our 
response  to  Comment  1  and  stand  by 
our  reliance  on  the  "Indian  Fasteners" 
and  'TAT  Wire  Rod"  precedents. 
In  "Certain  Fasteners  from  India; 
Final  Results  of  Administrative  Review 
and  Partial  Revocation  of 
Countervailing  Duty  Order"  (47  FR 
44129;  October  6, 1982)  ("Indian 
Fasteners"),  the  Department  determined 
that  "Congress  intended  'impose'  to 
mean  'levy,' "  at  the  time  section 
303(a)(2)  was  enacted  and  that  "the  jury 
requirement  extends  beyond  the 
issuance  of  the  countervailing  duty 
order  throughout  the  life  of  an  order 
whenever  duties  are  assessed  or  "^ 

collected."  Accordingly,  Article  VI 
prohibits  the  United  States  from 
"imposing,"  or  assessing,  countervailing 
duties  on  lime  from  Mexcio  unless  there 
has  been  a  determination  that  the 
imported  goods  are  causing,  or 
threatening  to  cause,  material  injury  to  a 
U.S.  industry. 

To  argue,  as  petitioners  have,  that  any 
obligations  with  respect  to  an  injury 
determination  terminates  with  issuance 
of  an  order,  and  that  application  of  the 
injury  requirements  of  Article  VI  to  this 
case  is  a  retroactive  application  of 
treaty  obligations,  overstates  the 
significance  of  an  order  and 
misinterprets  the  nature  of  such 
obligations.  Although  the  determinations 
regarding  subsidies  and  injury  (where 
the  latter  is  required)  are  normally  made 
prior  to  the  issuance  of  a  countervailing 
duty  order,  the  one-time  issuance  of  an 
order  does  not  vitiate  the  continuing 
nature  of  the  Article  VI  obligation.  The 
GATT  has  always  recognized  that  a 
contracting  party  has  a  continuing 
obligation  to  review  and  update  the 
original  determinations  that  resulted  in 
the  countervailing  duty  order;  the 
issuance  of  an  order  does  not  establish  a 
basis  for  collecting  duties  indefinitely. 
Under  the  U.S.  countervailing  duty  law, 
administrative  reviews  are  conducted 
periodically  and  countervailing  duties 
assessed  in  accordance  with  U.S. 
obligations  in  eHect  at  the  time  the 
subject  merchandise  entered  into  the 
United  States.  Thus,  the  United  States  is 
fully  within  its  rights  to  collect 
countervailing  duties  on  entries  of  lime 
from  Mexico  made  on  or  before  August 
23, 1986.  Only  subsequent  to  Mexico's 


accession  to  the  GATT.  on  August  24, 
1986.  did  the  legal  prerequisites  for  an 
order  issued  on  duty-free  merchandise 
under  section  303(a)(1)  cease  to  exist  in 
the  absence  of  an  injury  determination, 
and  the  obligation  for  an  injury 
determination  arise. 

Comment  2:  Petitioners  argue  that 
GAIT  cannot  provide  an  independent 
source  of  authority  for  an  injury 
investigation  in  this  case  because, 
having  never  been  ratified  by  Congress, 
the  GATT  has  the  status  of  an  executive 
agreement  that  is  inferior  to 
subsequently  enacted  legislation.  Sinc6 
Article  VI  took  effect  with  respect  to  the 
United  States,  Congress  has  enacted 
legislation  providing  for  injury 
investigations  and  reviews  in  a  wide 
variety  of  situations  but  has  dechned  to 
authorize  injury  determinations  in  the 
circumstances  of  this  case. 

Sonocal  replies  that,  in  the  case  of  the 
GATT.  the  President  was  authorized  by 
Congress  to  enter  into  an  international 
agreement,  and  the  fact  that  Congress 
has  not  subsequently  ratified  the 
agreement  does  not  in  itself  vitiate  the 
agreement  or  preclude  its  enforcement 
in  domestic  law;  executive  agreements, 
like  formal  treaties,  can  be  enforced  as 
the  supreme  law  of  the  land.  Sonocal 
also  points  out  that  petitioners  have 
acknowledged  that  section  303(a)(2)  was 
enacted  to  satisfy  U.S.  obligations  under 
Article  VI.  Finally,  Sonocal  asserts  that 
where  the  specific  purpose  of  a  statute, 
as  clearly  estabUshed  by  its  legislative 
history,  is  to  give  effect  to  an  obligation 
contained  in  an  international  agreement 
to  which  the  United  States  has  acceded, 
one  cannot  conclude  without  any  basis 
in  the  language  of  the  statute  that,  in  the 
process  of  implementing  a  GATT 
provision,  Congress  restricted  the  scope 
of  U.S.  obligations  under  that  provision. 

Department's  Position:  Since  signing 
the  GATT  in  1948.  the  United  States  has 
consistently  taken  the  position  that  it 
was  required  under  international  law  to 
fulfill  the  obligations  of  that  agreement. 
The  United  States  has  agreed  to  the 
Protocol  Application  and  has 
undertaken  numerous  GATT  obligations 
thereunder.  The  fact  that  Congress  has 
authorized  the  President  to  enter  into 
several  rounds  of  trade  negotiations 
under  the  auspices  of  the  GATT  also 
supports  the  view  that  the  GATT  was  to 
be  enforced  as  domestic  law.  The 
legislative  history  of  section  303(a)(2) 
clearly  indicates  that  the  section  was 
enacted  to  fulfill  U.S.  obligations  under 
Article  VI  to  provide  for  an  injury 
determination  on  duty-free  merchandise. 

Comment  5:  Petitioners  argue,  and 
respondents  agree,  that  section  303(a)(2] 
of  the  Tariff  Act  specifies  that  any  injury 
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determination  in  this  case  must  ba 
conducted  by  the  rrC  pursuant  to  Title 
VII  of  the  Tariff  Act  The  only  psovision 
of  law  that  currently  authorizes  a  post- 
order  injury  investigation,  and  thus  the 
only  potentially  relevant  provision  of 
Title  VU  to  this  case,  is  a  changed 
circumstances  review  onder  ssctioa 
751(b)  of  the  Tariff  Act;  this  section 
authorizes  such  reviews  by  the  ITC  only 
in  cases  where  the  ITC  has  previously 
made  ao  injury  determination.  However, 
the  ITC  has  consistently  held,  and 
informed  the  Department  in  this  case, 
that  it  lacks  the  statutory  authority 
under  section  7Sl(b)  or  within  the 
framework  of  the  countervailing  duty 
law  to  conduct  a  post-order  injury 
investigation  of  an  outstanding 
countervailing  duty  order  issued  without 
an  nc  injury  determination  pursuant  to 
section  303(a)(1). 

Depaetmeni's  Position:  We  believe 
that  in  the  circumstances  of  this  case,  it 
would  be  inappropriate  for  the 
Department  to  maistain  the  order  or,  as 
respondents  would  have  it,  revoke  the 
order  for  want  of  a  determination  of  the 
likely  effects  en  a  United  States  indusisy 
of  revocatiomjf  the  order.  Although  the 
language  of  section  303(a)(2)  requires  an 
injury  investigation  when  our 
international  obligations  require  it  as  a 
condition  for  collecting  countervailing 
duties,  the  language  referring  to  Title  VH 
was  added  to  the  countervailing  duty 
law  in  1979,  along  with  Title  VU  itself. 
Prior  to  1979.  section  303(b)(A),  which 
has  since  been  repealed,  required  the 
ITC  to  conduct  "such  investigation  as  it 
deemed  necessary,  whether  an  industry 
in  the  United  States  is  being  or  is  likely 
to  be  injured,  or  is  prevented  from  being 
established,  by  reason  of  the 
importation  of  such  article  or 
merchandise  into  the  United  States"  in 
order  to  fulfill  U.S.  international 
obligations  for  an  injury  determinatioo. 
The  reference  to  Title  VU  in  section. 
303(a)(2]  reflects  Congress'  intention  to 
conform  section  303(a)(2)  to  the  addition 
of  Title  VIL  and  the  legislative  history 
behind  section  303(a)(2)  indicates  that 
Congress  merely  intended  to  accompli^ 
a  largely  ministerial  function  in 
conforming  the  two  portions  of  the  new^ 
legislation.  Accordingly,  section 
303(a)(2)  does  not  contemplate 
conducting  an  injury  investigation 
pursuant  to  a  specific  prevision  of  the 
statute. 

Congress  has  not  specifically 
addressed  the  anomalous  situation 
faced  in  this  case.  However.  Congress 
made  clear  its  intent  to  provide  an 
injury  determination  for  merchandise 
entered  duty>-free  from  a  contracting 
party  tethe  GATT  in  the  legislative 


history  of  the  Trade  Act  of  1974.  See.  & 
Rep,  No.  129a.  93d  Cong..  2d  Sea*.  185. 
Given  that  we  are  faced  with  a 
circumstance  that  can  best  be  described 
as  a  "gap"  in  the  law.  we  are  peraoaded 
that  the  current  procedure  is  appropriate 
in  light  of  the  settled  principle  of 
administrative  law  that  wl^re  the  intent 
and  object  of  a  statute  are  manifest, 
^ency  action  consistent  with  the  intent 
is  a  pro|ffir  exercise  of  an  agency's 
authority. 

Comment  8:  Petitioners  assert  that  the 
ITC's  section  332(g>  investigation  in  this 
case  was  conducted  under  Trtle  IH  of 
the  Tariff  Act,  not  Title  VH,  and  that 
section  332(g)  does  not  establish 
procedures  or  standards  for  injury 
investigations  or  authorize  the  FTC  to 
make  an  injiffy  determination  of  any 
kind. 

Respondents  agree  with  petitioners 
that  the  section  332(gJ  investigation 
conducted  by  die  ITC  in  this  case  is  not 
the  legal  equivalent  to  an  injury 
investigation  required  as  the  result  of 
section  303(a)(2}.  REBASA  further 
argues  that  no  provision  of  the 
countervailing  duty  law  permits  the 
Department  to  substitute  a  section  332(g] 
investigation  conducted  by  the  ITC  as  a 
proxy  for  the  required  material  injury 
determination. 

Department's  Position:  Under  section 
332(g),  the  Presicknt  of  the  United 
States,  through  the  United  States  Trade 
Representative  ("USTR"),  requested  that 
the  ITC  "conduct  an  investigation  into 
and  report  to  the  President  on  wriiether 
the  probable  ecooomic  effect  on  an 
industiy  m  the  United  States  of 
revocation  by  the  Department  of 
Commerce  of  the  outstanding 
countervailing  duty  order  on  hme  from 
Mexico  .  .  .  would  be  such  that  (1)  an 
industry  would  be  materially  injured,  or 
would  be  threatened  with  material 
injury  or  (2)  the  establishment  of  an 
industry  in  the  United  States  would  be 
materially  retarded."  See.  "Conditions 
of  Competition  Between  U.S.  and 
Mexican  Lime  in  the  United  States 
Market"  (USTTC  Publication  221Q  at 
page  1;  August  1969)  ("ITC  report"). 
While  section  332(g)  does  not  establish 
procedures  or  standards  for  an  injury 
determination,  it  is  clear  from  USTR's 
request  that  the  ITC  wa»  to  conduct  aa 
investigation  employing  the  same  terms 
as  a  Title  VII  injury  determination.  The 
ITC's  report  serves  as  the  factiiai  basil 
for  our  detenninatien  in  this  case.  With 
respect  to  the  clum  that  no  provision 
authorizes  the  Department  to  rely  on  the 
ITC  report  as  a  basis  for  determining 
injury,  we  have  addressed,  this  in  oar 
response  to  eomment  5. 


Comment  7:  Petitioaets  %i^f»  I 
part  of  stction  7S1  (b)  or  (c).  cr  aay 
other  prevision  of  law,  authorizes  the 
Department  to  conduct  an  injtary 
investigatian.  or  to  make  aa  io)ury 
determination.  Further,  any  injury 
determination  by  the  Department  under 
section  751  would  not  nkiafy  the 
requirements  of  section  303(a)(2) 
because  it  would  not  be  an  injury 
determinatioa  within  the  mpntm^g  o£ 
section  303(a)(2)  nor  would  it  be  a 
determination  by  the  ITC  Thus,  the 
purported  prelitnioary  injury 
determination  by  the  Department  ia 
unauthuized  and  ultra  vires. 

REBASA  agrees  with  petitioners  diat 
the  Department  does  not  have  the 
aathority  to  make  ^e  injury 
determination  required  by  the  statate  in 
this  case.  The  statutory  authority  to 
determine  material  injury  is  given 
exclusively  to  the  ITC  The  Court  of 
Appeals  for  the  Federal  Circuit  has 
recentiy  noted,  "[i]n  the  intricate 
administrative  machinery  Congress  has 
erected  over  the  years  for  dumping  and 
countervailing  duty  cases,  one  unique 
feature  is  the  allocation  of  responsibility 
to  two  agencies  otherwise  independent 
of  one  another,  die  Commerce 
Department  and  the  ITC,  the  requisite 
injury  determination  for  the  latter,  and 
everything  else  for  the  former."  Algomo 
Steel  Corp.,  Ltd.  v.  United  States  8S6  f.2d 
240,  241  (Fed.  Cir.  1989)  ("Algoma  "). 
Because  the  Department  has  no 
statutory  authority  whatsoever  to  make 
an  injury  determination  in  this  or  any 
other  case,  it  cannot  substitute  its  own 
determination,  even  if  based  in  part  on 
an  ITC  decision,  for  that  of  the  ITC 
material  injury  determination  required 
as  a  result  of  section  3Q3(a)(2). 

Departments  Position:  We  do  not 
consider  this  determination  to  be  ultra 
vires  for  the  reasons  stated  in  our 
response  to  Comment  9.  We  emphasize 
that  the  Department  has  an  obligation  to 
effectuate  the  purpose  of  the  laws  that 
%V8  administer.  REBASA's  reference  to 
"Algoma"  is  not  on  point.  The  dictum 
referred  to  addresses  the  circumstances 
of  that  case,  and  of  the  vast  majority  of 
antidumping  and  countervailing  duty 
determinations  made  under  the  Tariff 
Act.  However,  as  we  have  stated,  iu 
current  situation  is  anomalous  and  is 
not  specifically  addressed  in  the  law. 
The  courts  have  held  that  the 
Department  has  the  authority  t» 
implement  the  intent  of  legislation 
designed  to  fulfill  the  intemationd 
obligations  of  the  United  States,  even 
where  die  legislation  itself  contains  a 
gap  with  regard  to  meeting  these 
obligations  and  the  general  intent  of 
Congrese.  See,  Matsushita  Eleetrie 
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Industrial  Co.  Ltd  v.  United  States.  529 
F.  Supp.  670  (Ct  Infl  Trade  1981).  and 
United  States  Steel  v.  United  States.  618 
F.  Supp.  496  (Ct.  Infl  Trade  1985).  appeal 
dismissed  as  moot.  792  F.  2d  1101. 

Comment  8:  Petitioners  claim  that 
Congress'  failure  to  enact  a  provision  in 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  ("the  1988 
Act")  allowing  for  an  injury  test  for 
outstanding  countervailing  duty  orders 
on  duty-free  merchandise,  where  U.S. 
international  obligations  require  an 
injury  determination,  is  a  clear 
indication  that  Congress  did  not  want 
the  rrC  to  conduct  injury  reviews  of 
countervailing  duty  orders  in  cases 
where  the  exporting  country  did  not 
accede  to  the  GATT  until  after  issuance 
of  the  order.  Furthermore,  petitioners 
point  out  that  with  section  104  of  the 
Trade  Agreements  Act  of  1979.  Congress 
provided  for  injury  reviews  for 
outstanding  section  303  orders,  and  an 
incentive  for  prompt  accession  to  the 
Subsidies  Code,  by  allowing  injury 
reviews  for  orders  In  effect  on  January  1, 
1980  for  "countries  under  the 
Agreement"  if  requests  for  such  reviews 
were  received  prior  to  January  1. 1983; 
no  right  to  an  injury  test  was  provided 
for  section  303  orders  issued  after 
January  1. 1980.  Since  the  order  on  lime 
from  Mexico  was  issued  under  section 
303  after  January  1. 1980.  providing  an 
injury  determination  in  this  case  would 
be  contrary  to  the  terms  of  section  104 
and  the  intent  of  Congress  in  enacting 
that  section. 

Sonocal  counters  by  arguing  that  the 
legislative  history  of  the  1988  Act  serves 
only  to  undercut  petitioners"  assertion 
that  no  Injury  test  is  required  in  the 
circumstances  of  this  case.  During 
consideration  of  the  1988  Act,  Congress 
had  the  opportunity  to  grant  express 
authority  to  conduct  an  injury 
investigation  where  the  requirement  for 
an  injury  determination  arises  after  a 
countervailing  duty  order  has  been 
issued.  Congress  specifically  declined  to 
alter  existing  law  to  provide  such 
authority  even  though  consideration  of 
the  proposed  measure  proceeded  on  the 
assumption  that  there  was  such  an 
obligation  and  that,  in  the  absence  of 
express  authority  to  conduct  an  injury 
investigation  on  an  existing  order,  the 
only  remaining  option  available  under 
the  law  was  to  proceed  with  revocation. 
Sonocal  further  argues  that  the 
controlling  statute,  section  303(a)(2),  has 
not  been  amended  to  restrict  the  scope 
of  U.S.  injury  test  obligations  to  other 
GATT  contracting  parties  under  Article 
VI  and  that  subsequent  legislation 
establishing  procedures  for  injury  tests 
(e.g.,  section  104],  which  makes  no 


specific  provision  for  an  injury  test  in 
the  circumstances  of  this  case,  do  not 
constitute  later  federal  legislation 
overriding  any  contrary  GATT 
obligation. 

Department's  Position:  There  is  no 
basis  for  petitioners'  conclusions, 
particularly  in  light  of  the  fact  that 
Congress  was  made  aware  that  the 
orders  would  have  to  be  revoked  absent 
an  injury  determination.  We  do  not 
believe  that,  ivithout  providing  for  an 
injury  determination,  revoking  the  order 
would  have  been  consistent  with 
Congressional  intent  to  collect 
countervailing  duties  on  merchandise 
that  we  have  determined  has  benefited 
from  subsidies.  Thus,  the  conclusion 
that  Congress  would  have  acquiesced  to 
revocation  without  provision  of  an 
injury  determination  would  be 
inconsistent  with  previously  expressed 
intent  and  is  without  merit. 

Petitioners  further  confuse  the  concept 
of  "country  under  the  Agreement," 
which  refers  to  signatories  of  the 
Subsidies  Code,  and  the  provision  in 
section  303(a)(2),  which  refers  to  our 
obligations  under  Article  VI  to  provide 
an  injury  determination  on  duty-free 
merchandise  from  confracting  parties  to 
the  GATT.  Whatever  conditions  were 
placed  on  the  provision  of  an  injury 
determination  on  merchandise  from 
countries  that  signed  the  Subsidies  Code 
do  not  apply,  either  explicitly  or 
implicitly,  to  merchandise  subject  to 
section  303(a)(2),  which  is  based  upon 
our  Article  VI  obligation  and  is  distinct 
from  the  Subsidies  Code. 

Comment  9:  Petitioners  claim  that 
there  has  been  no  showing  of  "changed 
circumstances  sufficient  to  warrant 
review"  in  this  case.  Mexico's  accession 
to  the  GATT  did  not  create  any 
obligation  on  the  part  of  the  United 
States  for  an  injury  determination;  no 
valid  injury  determination  constituting  a 
sufHcient  change  in  circumstances  has 
been  made;  and,  because  U.S.  law  does 
not  authorize  an  injury  determination  in 
this  case,  a  purported  injury 
determination  by  the  ITC  or  the 
Department  cannot  provide  the  basis  for 
revocation  of  the  countervailing  duty 
order. 

Sonocal  rebuts  petitioners'  assertions 
by  arguing  that  the  Department's 
determination  that  it  lacks  authority 
under  section  303(a)(2)  to  assess 
countervailing  duties  on  lime  from 
Mexico  in  the  absence  of  an  injury 
determination  provides  changed 
circumstances  sufficient  to  warrant  a 
review.  The  absence  of  a  valid  injury 
determination  and  a  claim  that  a 
purported  injury  determination  by  the 
ITC  or  the  Department  cannot  provide 


the  basis  for  revocation  of  the 
countervailing  duty  order,  because  U.S. 
law  does  not  authorize  an  injury 
determination  in  this  case,  does  not 
affect  the  essential  requirement  for  an 
injury  determination. 

Department's  Position:  We  discussed 
the  basis  for  our  obligation  to  conduct 
an  injury  investigation,  and  the 
Department's  authority  for  making  an 
injury  determination,  in  our  responses  to 
Comments  1  and  7.  respectively.  We 
believe  that  the  lack  of  authority  to 
assess  countervailing  duties  without  an 
injury  determination  and  the  absence  of 
an  affirmative  determination  of  injury 
are  changed  circumstances  sufficient  to 
warrant  review.  We  also  disagree  with 
petitioners  claim  that,  because  an  injury 
determination  in  this  case  is  not 
authorized  under  U.S.  law,  the 
Department  does  not  have  the  authority 
to  revoke  this  order.  As  we  have  stated, 
we  believe  the  Department  has  the 
authority  to  make  an  injury 
determination  and,  consequently,  to 
revoke  the  order  on  the  basis  of  its 
determination  that  a  U.S.  industry  will 
not  be  materially  injured,  or  threatened 
with  material  injury,  if  the 
countervailing  duty  order  is  revoked. 

However,  if  there  were  no  legal  basis 
for  providing  an  injury  determination  in 
this  case,  the  Department  would  be 
compelled  to  revoke  the  countervailing 
duty  order. 

Comment  10:  Respondents  argue  that, 
because  there  is  no  provision  in  the 
countervailing  duty  law  authorizing  the 
Title  VII  injury  investigation  required  by 
'U.S.  law  and  the  international 
obligations  of  the  United  States  in  this 
case,  the  only  means  under  the  law  for 
satisfying  the  requirement  in  section 
303(a)(2)  that  countervailing  duties  not 
be  imposed  on  lime  from  Mexico 
without  an  affirmative  injury 
determination  is  to  revoke  the  order. 

Department's  Position:  We  disagree. 
As  discussed  in  our  response  to 
Comment  5,  we  believe  the  Department 
has  the  authority  for  meeting  the 
obligation  to  make  an  injury 
determination  in  this  case.  The 
Department's  determination  to  revoke 
the  order  on  lime  from  Mexico  is  based 
not  on  the  ITC's  lack  of  authority  to 
conduct  such  a  review  under  Title  VII 
but  on  our  determination  that  a  U.S. 
industry  will  not  be  materially  injured, 
or  threatened  with  material  injury,  if  the 
countervailing  duty  order  is  revoked. 

Comment  11:  Petitioners  claim  that 
because  injury  determinations  must  be 
made  under  Title  VII,  injury 
investigations  must  be  conducted  in 
accordance  with  the  standards  and 
procedures  for  Title  VII  investigations 
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prescribed  by  statute  and  ITC  ruleft.  la- 
this case,  petitioners*  counsel  were 
denied  access  to  the  busiheu 
confidential  information  unifar 
administcative  protectivs  oodsr  (APOJ  to 
which  ragresentatives  of  tntsrested 
parties:  an  entided  in  Title  VII  injury 
investigations  and  which  is  esBential  to 
participate  effectively  in  such 
proceedings.  This  denial  crippled  tite 
ability  of  petitioners'  counsel  to 
participate  effectively  in  the  ITCs 
investigation,  because  couiuid  had  no 
opportunity  to  correct  or  rebut 
erroneous  fmdings  and  assumptions.  To 
permit  revocatioiL  on  the  basis  of  the 
ITC's  investigation  would  run  afoul  of 
the  Administrative  Procedure  Act 
(APA),  which  requires  that  federal 
agencies  provide  an  adequate 
opportunity  for  parties  to  an 
investigation  to  be  heard.  Petitioners 
further  cliaim  that  because  of  delays  by 
the  Department  in  releasing  business 
proprietary  information  under  APO. 
particularly  the  confidential  ITC  report 
access  to  proprietary  information  by 
petitioners'  counsel  during  the 
Department's  administrative  review  wa» 
inadequate,  and  such  minimal  access 
constitutes  a  violation  of  petitioners' 
procedural  rights  and  due  process. 

Department's  Position:  We  disagree. 
The  ITC's  investigation  was  conducted 
under  section  332(g),  and  petitioners' 
opportunity  to  participate  and  comment 
were  fully  consistent  with  the 
procedures  established  for  such 
investigations.  The  Department  not  the 
ITC,  is  the  decision  maker  in.  the  injury 
investigation  in  this  case,  and 
petitioners  had  complete  access  under 
APO  to  the  record  established  in  the 
rrC's  investigation  c&iring  the 
Department's  administrative  review. 
Furthfimiore,  we  do  not  believe  that  the 
administrative  delay  in  declassifying 
and  releasing  the  confidential  ITC  report 
had  any  effect  on  petitioners  ability  to 
participate  in  the  administrative  review. 
As  a  practical  matter,  information 
available  under  APO  did  not  contradict 
and  could  not  alter  the  conclusions  to  be 
drawn  from  the  information  presented  in 
the  public  version  of  the  ITC's  report, 
and  this  report  was  available  to 
petitioners  two  months  before  comments 
on  the  preliminary  results  in  this  review 
were  due.  Even  so,  as  a  result  of  the 
delay  in  releasing  the  confidential  ITC 
report,  we  offered  petitioners  the 
opportunity  to  amplify  their  comments 
on  the  rrCs  investigation  in  theii' 
rebuttal  comments.. Petitioners  chose  not 
to  submit  any  rebuttal  comments. 

Comment  12:  Petitioners  claim,  that  the 
detenninatibns  by  the  ETC  and  the 
Department,  that  a  regional  lime 


industry  in  the  southwestern  United 
States  would  oot  be  materially  injured 
or  threatened  with  material  injury  i£  the 
countervailing  duty  order  on  lime  from 
Mexico  were  revoked,  ace  erroneous 
and  not  supported  by  substantial 
evidence.  A  review  of  the  record  in  the 
ITC's  hrvestigatlon  reveals  ample 
support  for  a  finding  that  revocation  of 
the  countervailmg  duty  orderwould 
cause  material  injury,  or  threaten 
material  injury,  to  a  properly  defined 
regional  lime  industiy.  In  rejecting 
petitioners'  proposed  definition  of  the 
regional  industry,  comprised  of 
CHEMSTAR's  pJant  in  Douglas.  Aozooft 
and  the  area  within  a  20O-mire  radius  of 
the  plant  petitioners  argue  that  the  FTC 
applied  an  improper  legal  standard  by 
defining  a  much  lug/a  southivestem. 
region  in  which  imports  are  currently 
concentrated,  instead  of  the  region  in. 
which  imports  would  be  concentrated  if 
the  order  were  revoked. 

Department'a  Position:  We  disagree. 
In  attempting  to  define  the  appropriate 
regional  industry  that  might  be  affected 
by  the  revocation  of  the  countervailing 
duty  order,  pedtioners  have  focussed  on 
the  potential  impact  on  one  plant  in 
southern  Arizona  and  the  effect  on  that 
plant  of  imports  from  one  Mexican  plant 
that  is  directly  across  the  border  from  it. 
Petitioners  ignore  the  fact  that  the 
countervailing  duty  ard»  at  issue 
concerns  lime  fiom  Mexico,  not  lime 
from  Sonocal,  and  that  injury  must  be 
examined  in  terms  of  a  distinct  regional 
industry,  not  one  plant  among  many  in 
that  region.  We  note  further  that  the 
countervailing  duty  order  covers  both 
quicklime  and  hydraled  lime  and  that 
CHEMSTAR's  Douglas  plant  produces 
only  quicklime. 

The  regional  industry  is  properly 
defined  in  this  case  by  the  commercial 
realities  associated  with  the 
transportatioa  costs  of  lime,  which  set 
the  practical  limits  of  the  market  for 
imports  ft^m  Mexico  to  within  a  few 
hundred  miles  of  the  U.S.  border.  As 
stated  in  the  ITCs  report,  the 
southwestern  Uirited  States  "constitutes 
an  isolated  and  insular  market"  where 
all  of  the  imports  from  Mexico  are  sold, 
where  nearly  all  production  of  U.S. 
producers  in  that  re^on  is  consumed 
and  where  litHe  of  the  lime  consumed  in 
the  region  is  produced  by  U.S. 
procedures  located  outside  the  region. 
Other  than  projecting  a  substantial 
increase  in  imports  from. Sonocal, 
petitioners  provide  no  evidence  that  the 
actual  parameters  of  the  southwestern 
region  will  change. 

While  it  is  apparent  that,  as  the 
producer  geographically  closest  to 
Sonocal.  CHEMSTAR's  Douglas  pliant 


wotdd  be  most  affected  by  aqt  iocrca 
in  Sonocal's  exports  of  <]ntgttKiiM»  if 
does  not  follow  that  imports  Iimi 
Sonocal  compete  only  with  the  Douglas 
plant  The  in^ct  of  imports  fioan 
Sonocal  on  other  producers  in  the 
region,  particularly  those  of  Iqultiated 
lime,  as  well  ss  the  imports  into  this 
region  from  other  Mexican  exporters 
that  do  not  cooipete  with  the  Douglas 
plant  must  also  be  taken  into  account  in 
any  injury  determinaHon:  all  imports  of 
Mexican  lime  would  continue  to  be 
subject  to  countervailing  duties  if  there 
were  an  affirmative  determination  of 
injury. 

Comment  13:  Pietitioners  argue  tfaat^ 
based  on  ample  evidence  in  the  record, 
the  rrC  concluded  that  revocation 
would  likely  result  in  significant 
underselling  by  Mexican  lime  imports, 
that  the  volume  effect  of  revocation 
would  be  substantial,  and  that  even  the 
current  low  levels  of  Mexican  imports 
had  already  had  a  noticeable  effect  on 
the  southwestern  regional  industry.  In 
addition,  petitioners  argyc  that  the  ITG 
underestimated  Sonocal's  ability  to 
export  made  assumptions  that  grossly 
understated  the  imports  that  would 
occur  during  the  first  year  after 
revocation,  and  apparently  was 
unaware  of  information  indicating  that  a 
substantial  portion  of  Sonocal's 
production  capacity,  formerly  committed 
to  a  domestic  purchaser,  may  now  be 
freed  up  and  available  for  export  to  the 
United  States.  Finally,  petition's  claim 
that  in  examining  the  condition  of  the 
southwestern  regional  industry  in  1987, 
the  FTC  apparentiy  concluded  that  there 
was  no  correlation  between  the 
performance  of  the  industry  and  imports 
whereas  the  record  clearly  shows  such  a 
correlation  de^ite  the  low  level  of 
consumption  that  imports  accounted  for 
in  1987. 

REBASA  asserts  that  petitioners 
misinterpret  the  substantial  evidence 
standard  when  alleging  that  tiie  ITC's 
determination  is  not  based  on 
substantial  evidence  on  the  recood.  FTC 
determinations  must  be  based  on 
substantial  evidence  in  the  record  as  a 
whole,  rather  than  segregated  parts  of 
the  record.  Although  isolated  fragments 
of  the  administrative  record  may 
contain  indications  of  potentially 
injurious  effect  petitioners'  allegations 
ignore  the  fact  that  the  FTC  record,  as  a 
whole,  indicates  that  there  would  be  no. 
material  injury,  or  threat  of  material 
injury,  to  the  southwestern  United 
States  lime  industry  if  the  ceuntervailihg 
duty  order  were  revoked. 

Department's  Position:  We  disagcee 
with  REBASA's  chatacterization  of  the 
ITC's  role  in  this  injury  determinfition. 
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The  rrC  issued  a  report,  not  a  legally 
enforceable  determination.  The 
Department  is  making  the  enforceable 
determination  that  must  meet  the 
substantial  evidence  standard  and 
which  is  subject  to  judicial  review. 

The  rrC's  report  demonstrated  that, 
during Jhe  1986-88  period,  the  lime 
industry  in  the  southwestern  region  of 
the  United  States  experienced  increases 
in  the  following  areas:  Capacity 
utilization,  consumption,  domestic 
shipments,  employment,  inventories, 
production  and  productivity.  In  addition, 
the  average  unit  value  declined  one 
percent,  unit  labor  costs  decreased 
seven  percent,  and  the  fmancial 
performance  of  the  industry  improved. 
Import  penetration  from  Mexico  never 
exceeded  three  percent,  despite  a 
substantial  increase  in  exports  of 
quicklime  in  1987  at  prices  that  were 
generally  below  average  U.S.  prices. 

Within  this  regional  industry,  there 
were  substantial  differences  between 
the  performance  of  quicklime  and 
hydrated  lime.  For  quicklime,  apparent 
consumption  increased  29  percent, 
capacity  utilization  increased  from  58  to 
72  percent  domestic  shipments 
increased  29  percent,  and  the  average 
imit  value  increased  six  percent.  For 
hydrated  lime,  apparent  consumption 
decreased  24  percent,  capacity 
utilization  decreased  from  78  to  53 
percent,  domestic  shipments  decreased 
26  percent,  and  the  average  unit  value 
decreased  nine  percent.  Even  in  1987, 
when  imports  from  Sonocal  increased 
significantly,  almost  all  of  the  economic 
indicators  relating  to  U.S.  quicklime 
producers  showed  increases,  whereas 
almost  all  the  economic  indicators 
relating  to  hydrated  lime  showed 
decreases.  Consumption  of  quicklime 
was  up  10  percent  ft-om  1986  to  1987 
while  consumption  of  hydraded  lime 
dropped  20  percent. 

The  experience  with  Sonocal's 
exports  in  1987,  when  a  low  rate  of 
estimated  countervailing  duties  was 
collected  as  a  result  of  confusion  over 
the  appropriate  rate,  leads  to  the 
conclusion  that  shipments  from  Sonocal 
could  increase  significantly  above  1987 
levels  iMhe  countervaiUng  duty  order  is 
revoked.  (Petitioners'  most  adverse 
assumptions  about  Sonocal's  ability  to 
export  indicate  that  the  market 
penetration  of  Mexican  lime  into  the 
southwestern  region  could  perhaps 
double  from  its  high  point  in  1987  to  six 
percent.)  The  1987  experience  also 
suggests  that  revocation  will  probably 
result  in  significant  underselling  with 
respect  to  imports  of  quicklime  from 
Mexico,  which  accounts  for  the  vast 
majority  of  Mexicai  lime  imports. 


However,  there  was  an  absence  of 
significant  price  suppression  in  1987  as 
imports  increased. 

Although  there  would  be  some  impact 
on  the  regional  industry  as  a  result  of 
increased  imports  from  Mexico  and 
there  may  be  some  instances  of  adverse 
price  impact  associated  with  this 
increase,  particularly  on  some 
individual  producers,  the  Department 
determines  that  such  increases  would 
not  be  felt  to  the  extent  of  material 
injury  and  the  maximum  potential 
effects  of  revocation  will  be  quite  small. 

Final  Results  of  Review  and  Revocation 

As  a  result  of  our  changed 
circumstances  administrative  review, 
we  are  revoking  the  countervailing  duty 
order  on  lime  from  Mexico.  The  effective 
date  of  the  revocation  is  August  24, 1986. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
terminate  the  suspension  of  liquidation 
requirement  and  refund  any  cash 
deposits  of  estimated  countervailing 
duty  made  on  any  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  24, 1966. 

Further,  as  a  consequence  of  this 
revocation,  the  changed  circumstances 
administrative  review  initiated  on 
August  2, 1988  (53  FR  29076)  concerning 
the  sale  of  Sonocal  to  Bomintzha  S.C.L 
(preliminary  results  of  review  published 
January  17, 1989  (54  FR  1753))  and  the 
administrative  review  of  calendar  year 
1987  initiated  on  December  5, 1988  (53 
FR  48951)  are  terminated.  Entries  of  this 
merchandise  exported  on  or  after 
January  1, 1986  and  entered,  or 
withdrawn  from  warehouse,  for 
consuimption  on  or  before  August  23, 
1986  are  still  subject  to  countervailing 
duties,  and  the  administrative  review 
initiated  on  October  20, 1987  (52  FR 
38952)  will  proceed. 

This  changed  circumstances 
administrative  review,  revocation  and 
notice  are  in  accordance  with  sections 
751(b)  and  (c)  of  the  Tariff  Act  (19  U.S.C. 
1675(b)  and  (c))  and  sections  355.22(h)(1) 
and  355.25(d)(1)  and  (d)(3)  of  the 
Conunerce  Regulations  in  the  Federal 
Register  on  December  27, 1988  (53  FR 
52306)  (to  be  codified  at  19  CFR  355.22 
and  355.25). 

Dated:  November  22, 1989. 
Lisa  B.  Bany, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  89-28076  Filed  11-29-89;  8:45  amj 
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[C-201-004] 

Toy  Balloons  (Including  Punchballs) 
and  PlaytMlls  From  Mexico;  Initiation 
and  Prallmlnary  Results  of  Changed 
Circumstances  Countervailing  Duty 
Administrative  Review  and  Intent  to 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  countervailing  duty 
administrative  review  and  intent  to 
revoke  countervailing  duty  order. 

summary:  The  Department  of 
Commerce  has  information  sufficient  to 
warrant  initiation  of  a  changed 
circumstances  administrative  review  of 
the  countervailing  duty  order  on  toy 
balloons  (including  punchballs)  and 
playballs  from  Mexico.  Because  the  U.S. 
industry  is  not  interested  in  having  the 
United  States  Trade  Representative 
refer  this  case  to  the  International  Trade 
Commission  to  conduct  a  section  332 
investigation  and,  consequently,  is  not 
interested  in  maintaining  the 
countervailing  duty  order,  we  intend  to 
revoke  the  order.  We  invite  interested 
parties  to  conunent  on  these  preliminary 
results  and  intent  to  revoke. 

EFFECTIVE  DATE:  August  24.  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Stroup  or  Paul  McGarr, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230:  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  On 

December  27, 1982.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
57532)  a  notice  of  final  affirmative 
countervailing  duty  determination  and 
countervailing  duty  order  on  toy 
balloons  (including  punchballs)  and 
playballs  ("toy  balloons")  from  Mexico. 
At  the  time  the  countervailing  duty 
order  was  issued,  Mexico  was  not 
entitled  to  an  injury  test  under  U.S.  and 
international  law.  Countervailing  duties 
were  imposed  upon  this  merchandise,  . 
which  was  duty  free,  without  a 
determination  that  these  entries  were 
injuring  the  relevant  domestic  industry. 
On  August  24, 1986,  Mexico  acceded 
to  the  General  Agreement  on  Tariffs  and 
Trade  ("GATT").  Consistent  with  our 
earlier  positions  in  "Certain  Fasteners 
from  India:  Final  Results  of 
Administrative  Review  and  Partial 
Revocation  of  Countervailing  Duty 
Order"  (47  FR  44129;  October  6, 1982) 
and  "Carbon  Steel  Wire  Rod  from 
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Trinidad  and  Tobago:  Preliminary 
Results  of  Administrative  Review  and 
Tentative  Determination  to  Revoke 
Countervailing  Duty  Order"  (50  FR 
19561;  May  9, 1985).  the  Department  has 
concluded  that  it  lacks  the  authority 
under  Article  VI  of  the  GATT  and 
section  303(a)(2)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Tariff  Act"),  to 
levy  countervailing  duties  on  duty-free 
imports  from  Mexico  entered  on  or  after 
August  24, 1986  absent  a  determination 
regarding  injury  to  the  domestic 
industry. 

In  order  to  fulfill  our  domestic 
obligations,  we  have  developed 
procedures  whereby  the  U.S. 
International  Trade  Commission  ("ITC") 
will,  at  the  request  of  the  United  States 
Trade  Representative  ( "USTR"), 
conduct  an  investigation  pursuant  to 
section  332  of  the  Tariff  Act  to  assess 
whether  (1)  an  industry  in  the  United 
States  would  be  materially  injured,  or 
would  be  threatened  with  material 
injury,  or  (2)  the  establishment  of  the 
industry  in  the  United  States  would  be 
materially  retarded,  if  the  Department 
were  to  revoke  the  outstanding 
countervailing  duty  order  on  toy 
balloons  from  Mexico. 

On  September  20, 1989,  we  sent  letters 
to  all  domestic  interested  parties  on  the 
Department's  service  list  informing  them 
of  these  procedures.  In  order  to 
determine  whether  there  was  any 
interest  in  USTR  requesting  an 
investigation  pursuant  to  section  332  on 
duty-free  imports  of  toy  balloons  from 
Mexico,  we  requested  that  interested 
parties  submit  a  statement  of  interest 
within  30  days  of  the  date  of  receipt  of 
our  letter.  We  stated  that  if  we  received 
a  statement  of  interest,  we  would  urge 
USTR  to  request  that  the  ITC  conduct  an 
investigation  pursuant  to  section  332. 
We  further  stated  that,  in  the  absence  of 
a  statement  of  interest,  we  would 
initiate  procedures  to  revoke  the 
countervailing  duty  order  on  toy 
balloons  from  Mexico.  We  received  no 
response. 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS)  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  this  date  iy  not  classified  solely 


according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  Mexican  toy  balloons 
(Including  punchballs)  and  playballs. 
Balloons  and  punchballs  are  inflatable, 
thin-walled  articles  made  by  dipping 
non-porous  forms  (called  "mandrels")  in 
natural  latex.  Punchballs  have  slightly 
thicker  walls  than  balloons  and  are  sold 
packaged  with  bands.  A  playball  is  a 
hollow  sphere  produced  from  polyvinyl 
chloride  (a  thermoplastic  resin)  and 
other  thermoplastics  that  will  bounce 
when  inflated  with  air  and  which  yields 
diameters  from  4  to  20  inches.  Playballs 
are  not  nylon  wound  or  made  of  rubber, 
and  are  not  to  be  confused  with 
sportballs  (used  in  athletic  activities). 
Playballs  are  not  an  athletic  product 
because  they  are  lighter  in  weight  and 
smaller  in  size:  however,  styles  of  the 
vinyl  playballs  include  models 
resembling  footballs,  basketballs  and 
other  sports-oriented  items. 

Through  1988,  such  merchandise  was 
classifiable  under  item  numbers 
735.0970.  735.0995.  737.9536  and  737.9836 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  This  merchandise  is 
currently  classifiable  under  HTS  item 
number  9503.90.50.  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  piuposes.  The  written 
description  remains  dispositive. 

Initiation,  Preliminary  Results  of  Review 
and  Intent  To  Revoke 

We  have  determined  that  changed 
circumstances  exist  sufficient  to  warrant 
initiation  of  a  changed  circumstances 
review.  These  changed  circumstances 
include:  (1)  The  Government  of  Mexico's 
accession  to  the  GATT:  (2)  our 
international  obligations  requiring  us 
not  to  levy  countervailing  duties  on 
duty-free  imports  from  GATl -member 
countries  in  the  absence  of  an 
affirmative  injury  determination:  and  (3) 
the  domestic  industry's  lack  of  interest 
in  having  USTR  refer  this  case  to  the 
ITC  to  conduct  a  section  332 
investigation  and,  consequently,  its  lack 
of  interest  in  maintaining  the 
countervailing  duty  order  on  toy 
balloons  from  Mexico.  Under  these 
circumstances,  we  conclude  that 
expedited  action  is  warranted  and  are 
combining  the  notices  of  initiation  and 
preliminary  results  of  our  changed 
circumstances  adminisfrative  review. 

Thus,  we  preliminarily  determine  that 
there  is  a  reasonable  basis  to  believe 
that  the  requirements  for  revocation 
based  on  changed  circumstances  are 
met.  Accordingly,  we  intent  to  revoke 
the  countervailing  duty  order  on  toy 
balloons  from  Mexico  effective  August 
24, 1986.  The  current  requirements  for 


the  cash  deposit  of  estimated 
countervailing  duties  will  remain  in 
effect  until  publication  of  the  final 
results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  intent  to  revoke  within  30  days  of 
the  date  of  pubUcation  of  this  notice  and 
may  request  disclosure  and/or  a  hearing 
within  five  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
following.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  issues  in 
those  comments,  must  be  filed  not  later 
than  37  days  aftejr  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  review  and 
its  decision  on  revocation,  including  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  initiation  of  review, 
adminisfrative  review,  intent  to  revoke 
and  notice  are  in  accordance  with 
sections  751  (b)  and  (c)  of  the  Tariff  Act 
(19  U.S.C.  1675  (b)  and  (c))  and  $$  355.22 
(h)(1)  and  (h)(4)  and  355.25  (d)(1).  (d)(2). 
and  (d)(3)  of  the  Commerce  Regulations 
published  in  the  Federal  Register  on 
December  27. 1988  (53  FR  52306)  (to  be 
codified  at  19  CFR  355.22  and  355.25). 

Dated:  November  22, 1988. 
lisa  B.  Barry, 

A  cting  Assistant  Secretary  for  Import 

Administration. 

FR  Doc.  89-28077  Filed  11-25-89;  a-45  am| 
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US.  and  Foreign  Commercial  Service 
Advisory  Council;  Open  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 
SUMMARY:  The  U.S.  and  Foreign 
Commercial  Service  Advisory  Council 
was  established  on  February  17. 1988.  to 
advise  the  Secretary  on  matters 
pertinent  to  operations,  programs  and 
services  of  the  U.S.  and  Foreign 
Commercial  Service  (US&FCS)  and  its 
related  worldwide  export  promotion 
programs. 

Time  and  Place:  December  12. 1989. 
from  9  a.m.  to  12  noon.  The  meeting  will 
take  place  at  the  Main  Commerce 
Building.  Room  5851. 14lh  Street  and 
Constitution  Avenue,  ^4W.,  Washington, 
DC  20230 

Agenda 

1.  Briefings  on  the  current  state  of 
US&FCS  operations  by  principal 
officials  of  the  agency. 

2.  Discussion  of  strategic  review  of 
US&FCS  programs. 

3.  Other  matters  as  appropriate. 


4933: 
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Public  Participation:  The  meeting  will 
be  open  to  public  participation;  the  last 
five  minutes  wU  be  set  aside  for 
comments  and  questions. 
Approximately  4  seats  will  be  available 
on  a  first-oome,  first-served  basis. 
Please  notify  Mr.  Kevin  Mulvey  of  your 
intent  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Kevin  C.W.  Mulvey.  Executive 
Secretary,  U.S.  and  Foreign  Commercial 
Service  Advisory  Council,  Room  3804, 
International  Trade  Administration. 
Dep.artment  of  Commerce,  Washington, 
DC  20230. 

Dated:  November  22, 1989. 
Sutan  C  Schwab, 

Director  General.  ' 

[FR  Doc.  89-28024  Filed  11-29-89;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Negotiated  Settlement  on  Import 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In 
Guatemala 

aqency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending  a 

restraint  period  and  limit. 

EFFECTIVE  DATE:  November  22, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  OHice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  Guatemala  agreed  to  establish  a 
bilateral  agreement,  effected  by  a 
Memorandum  of  Understanding  dated 
November  9, 1989.  for  cotton  textile 
products  in  Categories  347/348  for  four 
consecutive  periods — July  1, 1989 
through  February  28, 1990,  March  1, 1990 
through  December  31, 1990,  January  1, 

1991  through  December  31,  January  1, 

1992  through  December  31, 1992.  The 
United  States  Government  will  control 


imports  in  Categoriea  .947/348  for  the 
first  period  of  the  agreement. 

Also,  the  agreement  establishes 
Guaranteed  Access  Levels  for 
Categories  347/348  for  three  one-year 
periods  beginning  March  1. 1990  and 
extending  through  December  31. 1992. 

Beginning  on  January  1, 1990,  for 
goods  to  be  re-exported  from  Guatemala 
to  the  United  States  during  the  period 
March  1. 1990  through  December  31, 
1990,  U.S.  Customs  will  start  signing  the 
first  section  of  form  ITA-370P  for 
shipments  of  U.S.  formed  and  cut  parts 
in  Categories  347/348  that  are  destined 
for  Guatemala  and  subject  to  the 
Guaranteed  Access  level  established  for 
Categories  347/348.  These  products, 
which  are  assembled  in  Guatemala  from 
parts  cut  in  the  United  States  from 
fabric  formed  in  the  United  States,  are 
governed  by  HTS  number  9802.00.8010 
or  by  Chapter  62  Statistical  Note  3  of  the 
Harmonized  Tariff  Schedule. 

Interested  parties  should  be  aware 
that  shipments  of  cut  parts  in  Categories 
347/348  must  be  accompanied  by  a  form 
ITA-370P,  signed  by  a  U.S.  Customs 
officer,  prior  to  export  from  the  United 
States  for  assembly  in  Guatemala  in 
order  to  quaUfy  for  entry  under  the 
Guaranteed  Access  Program. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988).  Also 
see  54  FR  29086,  published  on  July  11, 
1989. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  1208, 
published  on  June  11, 1986;  and  52  FR 
26057,  published  on  July  10, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  Memorandum  of 
Understanding,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  Commerce. 
Washington.  DC  20229. 

Dear  Commissioner.  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  July  5, 1989  from  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  cotton  textile  products  in  Categories  347/ 
348,  produced  or  manufactured  in  Guatemala 


and  exported  during  the  period  April  28. 1989 
through  April  25, 1990. 

Effective  on  November  22. 1989.  you  are 
directed  to  amend  4he  current  restraint  period 
for  Categories  347/348  to  begin  on  July  1, 1989 
and  extend  through  February  28, 1990  at  an 
increased  level  of  1.000,000  dozen.' 

Textile  products  in  Categories  347/348 
which  have  been  exported  to  the  United 
States  prior  to  July  1. 19B9  shall  not  be 
subject  to  this  directive. 

Charges  already  made  to  the  limit  for 
Categories  347/348  for  the  period  July  1-12. 
1989  shall  be  retained.  You  are  directed  to 
deduct  the  following  charges  made  to  the 
limit  for  goods  imported  during  the  period 
April  26, 1989  through  June  30, 1989: 


Category 

Amount  to  tw 
deducted 
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107,481  dozen. 
78,874  dozen. 

Beginning  on  January  1, 1990,  U.S.  Customs 
is  directed  to  start  signing  the  first  section  of 
form  ITA-370P  for  shipments  of  U.S.  formed 
and  cut  parts  in  Categories  347/348  that  are 
destined  for  Guatemala  and  re-exported  to 
the  United  States  during  the  period  March  1, 
1990  through  December  31, 1990. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-28069  Filed  11-29-89;  8:45  amj 
WLUNO  COOE  SS1»-0n-M 


Adjustment  of  an  Import  Umlt  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Macau 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

and  re-opening  a  limit. 

effective  date:  December  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Solkoff,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  hmit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 


'  The  limit  hai  not  Iwen  adjusted  to  account  for 
any  imports  exported  after  June  ^O,  1968. 
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call  (202)  343-6495.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  ia54). 

The  ctirrent  limit  for  Categories  445/ 
446  is  being  increased  for  swing  and 
carryforward.  As  a  result,  the  limit, 
which  is  currently  filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  available  in  the  correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7. 1988).  Also  see  53  FR  51297, 
pubhshed  on  December  21, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington.  DC  20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel  the  directive  of 
December  16, 1988  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced,  or  manufactured 
in  Macau  and  exported  during  the  ttA^elve- 
month  period  which  began  on  January  1, 1989 
and  extends  through  December  31, 1989. 

Effective  on  December  1, 1989,  the  directive 
of  December  16, 1988  is  amer.ded  further  to 
increase  to  80  259  dozen  '  the  limit  for 
Categories  445/448,  as  provided  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  Macau. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  Foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 
(FR  Doc.  89-27959  Filed  11-29-89;  8:45  amJ 
MLLnracooc  sskmmmi 


'  Hi*  limit  bat  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemlier  31. 1968. 


Announcing  the  Implementation  of 
import  Restraint  Umtts  Based  on  Date 
Of  Entry  for  Certain  TextHes  and 
Textile  Products  Produced  or 
Manufactured  In  TItailand 

November  24, 1989. 
AQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  November  6, 1989,  a  notice  was 
published  in  the  Federal  Register  (54  FR 
46643)  annoimcing  that,  effective 
January  1. 1990,  CITA  reserves  the  right 
to  implement  certain  import  restraint 
limits  based  on  date  of  entry  rather  than 
date  of  export  for  countries  with 
agreements  that  have  expired  or  will 
expire  after  November  6, 1988. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  all  new  import  restraint 
limits  resulting  from  Article  3  and 
section  204  calls  on  Thailand  on  and 
after  January  1, 1990  shall  be 
implemented  by  CITA  based  on  date  of 
entry,  regardless  of  the  date  of  export 
Auggie  0.  TantiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  8&-27960  Filed  11-29-89;  8:45  amJ 
HLUNO  CODE  SSIO-M-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  The 
Impact  of  Aids  on  the  U.S.  Army: 
Interviews  with  Seropositive  Applicants 
for  Mihtary  Service;  No  Form;  and  OMB 
Control  Number  0704-0282. 

Type  of  Request-  Reinstatement. 


Average  Burden  Hours/Minutes  Per 
Response:  .75  hours. 

Frequency  of  Response:  One  response 
per  respondent 

Number  of  Respondents:  1,200. 

Annual  Burden  Hours:  1,900. 

Annual  Responses:  1.200. 

Needs  and  Uses:  Interview  survey  is 
to  be  used  by  contractor  trained 
personnel  to  interview  military  recruit 
applicants  who  have  been  identified  as 
positive  for  HTV  to  determine  risk 
factors  for  the  disease.  The  interview 
will  be  conducted  in  a  single  session  by 
contractor  trained  interviewers  who  will 
not  know  the  antibody  status  of  the 
subject  The  survey  instrument  and 
analysis  and  summary  files  will  not 
contain  personal  identifier  information 
and  hnking  of  individuals  to  their 
specific  responses  will  not  be  possible. 
Information  gained  will  be  of  unique 
importance  for  designing  intervention 
programs,  for  targeting  high  risk  groups 
for  screening  and  health  education  and 
for  assessing  the  efficacy  of  prevention 
efforts.  Data  currently  available  may  not 
reflect  the  current  state  of  the  epidemic. 
This  research  effort  will  provide  a 
broad-based,  national  surveillance 
system  for  determining  the  geographic 
spread  of  the  epidemic  and  the  risk 
factors  most  associated  with  its  spread. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  per  respondent 
Respondent's  Obligation:  This  is  a 

voluntary  survey. 
OMB  Desk  Officer  Dr.  J.  Timothy 

Sprehe 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  ].  Timothy  Sprehe  at  the  Office  of 
Management  and  Budget  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington,  Virginia  22202- 
4302. 

Dated:  November  24, 1988. 

L-M-Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  89-27988  Filed  11-29-89;  8:45  imj 
■nxiNO  cooc  saie-oi-M 
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Offic«  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  Ae 
Department  of  Defense  Wage 
Committee  will  be  held  cm  Tuesday, 
January  2. 1990;  Tuesday.  January  9, 
1990;  Tuesday,  January  16. 1990; 
Tuesday.  January  23, 1990;  and  Tuesday. 
January  30, 1990  at  10:00  a.m.  in  Room 
1E801.  The  Pentagon.  Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  sdiednles  for 
fedesal  prevailing  rate  employees 
pursu^it  to  Public  Law  93-3S2.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  PubKc  Law  92-463.  meetings  may  be 
ckreed  1o  the  public  when  they  are 
"concerned  willi  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.(c)  (213.  and 
those  involving  "trade  secrets  and 
commercial  or  fmancial  information 
obtained  from  a  person  and  privileged 
or  confidenHar'^SU^S-C  S52b.(c)  (4)). 

Accordingly,  the  Deputy  Assnstant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determineB  that  all 
portions  of  the  meeting  will  be  closed  to 
the  pubric  because  the  eratters 
considered  are  related  to  (he  intemal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b.(cj  (2)),  and  the 
detailed  wage  data  considered  from 
officials  of  private  establishments  with  a 
guarantee  (hat  the  data  will  be  held  in 
confidence  (5  U.S.C.  552b(c)  (4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee.  Room  3D264.  The 
Pentagon,  Washington,  DC  20301. 


Dated:  November  24. 1989. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Deportment  of  Defense. 
[PR  Doc.  89-2798S  Filed  11-29-69;  8:45  am] 
BIUJNO  COOE  M10-01-M 


Department  of  ttie  Air  Torce 

USAF  Scientific  Advisory  Board; 
IMeeting 

The  USAF  Scientific  Advisory  Board 
Advisory  Group  for  the  Air  Force 
Communications  Command  (AFCX) 
Standard  Systems  Center  will  meet  on  8 
January  1990,  from  6:00  a.m.  to  5:00  pjn. 
at  the  Standard  Systems  Center 
Headquarters.  Building  888,  Gunter  AFB. 
Alabama. 

The  purpose  of  this  meeting  is  to 
review  the  activities  of  the  Software 
Center  of  Excellence  that  AFCC  has 
established  at  the  Standard  Systems 
Center. 

The  meeting  will  be  Closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  Slates  Code, 
specifically  subparagraiA  (3)  thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4811. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  89-27976  Filed  11-29-88:  8:45  un] 
BiUlNa  COOe  9*1IM>V4I 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a](2}  of 
(he  Federal  Advisory  Committee  Act 
[Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Nawe  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  18-19  December  1989. 

Time  of  Meeting:  0830-1700. 18  December 
1989:  0830-1500,  19  December  1989. 

Place:  The  Pentagon.  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Software  in  the  Army  will  meet 
for  discussions  focused  on  major  problem 
areas.  Additional  discussions  will  center 
around  the  input  from  the  Signal  Center  on 
the  subject  of  career  fields  and  their 
retentioa  This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend,  appear 
before,  or  file  statements  with  the  committee 
at  the  time  and  in  the  manner  permitted  by 
the  committee.  The  ASB  Administrative 
Officer.  Sally  Warner,  may  be  contacted  for 
furtlier  informs tian  at  (202)  695-0781/0782. 
Sally  A  Warner, 

Adminiatrvtive  Officer,  Army  Science  Board. 
(FR  Doc.  89-28088  Filed  11-29-89;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERViCES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  AcquisKion  Regoiation  (FAR); 

Information  Collection  Under  0MB 

Review 

agencies:  Depar(men(  of  Defense 

(DOD),  General  Services  Admini8(ra(ion 

(GSA%  and  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice^ ^^^ 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  (he  Office 
of  Managemen(  and  Budge(  (<JMB)  a 
rques(  to  review  and  approve  within  20 
days  of  receipt  an  expedited  review  of 
an  information  coUecHon  requirement 
concerning  Bid.  Performance,  and 
Payment  Bonds. 

ADDRESS:  Send  comments  (o  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer.  Room 
3235.  NEOB,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  Loeb.  Office  of  Federal 
Acquisition  Policy.  (2821  523^847. 

SUPPUEMENTARY  INFORMATION:  a. 

Purpose:  "Bond"  means  a  written 
instrument  executed  by  (he  con(rac(or 
(the  "principal"),  and  a  second  party 
(the  "surety"  or  "sureties"),  to  assure 
fulfillnient  of  the  principal's  obligations 
to  a  third  party  (the  "obligee"  or 
"Government"!,  identified  in  the  bond.  If 
(he  principal's  obligations  are  not  met, 
(he  bond  assures  paymen(,  (o  (he  ex(en( 
s(y)ula(ed,  of  any  loss  8us(ained  by  (he 
obligee. 

The  Miller  Ac(  (40  U.S.C.  270a-270e) 
requires  performance  and  paymen( 
bonds  for  any  con8(ruc(ion  contrac( 
exceeding  $25,000;  unless  i(  is 
impracdcable  (o  require  bonds  for  work 
performed  in  a  foreign  coun(ry,  or  i(  is 
o(herwise  au(horized  by  law.  Bonds  may 
be  required  for  o(her  con(rac(s  when  i( 
is  deemed  appropria(e. 

The  bond(8)  are  reiained  by  (he 
obligee  ((he  Govemmen()  un(il  (he 
principal's  ((he  con(rac(or's)  obliga(ion 
is  fulfilled. 

This  submission  requesis  a  revision  of 
OMB  approval  of  an  informadon 
collechon  requiremen(  in  (he  Federal 
AcquisiUon  Regulation  (FAR).  The 
information  collection  requirement  in 
(he  FAR  remains  unchanged.  However, 
the  burden  es(imated  has  been 
decreased  because  of  the  revisions  of 
estimates  of  usage  govemmentwide 
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based  upon  decreased  use  by  individual 
sureties  since  only  one  individual  surety 
need  comply  in  lieu  of  the  curren( 
requiremen(  for  (wo  (applies  to  SF»  24, 
25,  25-A,  34,  35,  and  1416). 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  e8tima(ed  as 
follows:  Re8ponden(s,  19,075;  responses 
per  respondent  4.87;  (o(al  annual 
responses,  92,895;  preparation  hours  per 
response,  .42;  and  total  response  burden 
ho  Bra.  39,016. 

OBTAINIMO  COPIES  OF  PROPOSALS: 

Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4041, 
Washinglon,  DC  20405,  (eiephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
flOOQ-0045,  Bid,  Performance,  and 
Payment  Bonds. 

Dated:  November  22, 1989. 
Margaret  A.  Willis, 
FAR  SecretariaL 
[FR  Doc.  89-28026  Filed  11-29-89:  8:45  am] 

BIUJNO  COOC  6a20-JC-M 


Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AGENCY:  Depar(men(  of  Defense  (DOD), 
General  Services  Adminisiration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice. 

SUMMARY:  Under  (he  provisions  of  (he 
Paperwork  ReducUon  Ac(  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretaria(  has  submit(ed  (o  (he  Office 
of  Managemen(  and  Budge(  (OMB)  a 
reque8(  (o  review  and  approve  wi(hin  20 
days  an  expedited  review  of  an 
information  collection  requirement 
concerning  Affidavit  of  Individual 
Suredes 

ADDRESS:  Send  commen(8  (o  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer,  Room 
3235.  NEOB.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Loeb.  Office  of  Federal 
Acquisition  Policy.  (202)  523-3847. 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  The  Affidavit  of  Individual 
Surety  (Standard  Form  (SF)  28)  will  be 
used  by  all  executive  agencies  including 
the  Department  of  Defense,  to  obtain 
information  from  individuals  wishing  (o 
serve  as  sureties  to  Government  bonds. 
In  order  (o  qualify  as  a  8ure(y  on  a 
Govemmen(  bond,  (he  individual  mu8( 
show  a  ne(  wor(h  no(  less  (han  (he  penal 
amoun(  of  (he  bond  on  (he  SF  28. 1(  is  an 
elecfive  decision  on  (he  par(  of  the 


maker  to  use  individual  sureties  instead 
of  o(her  available  sources  of  surety  or 
sureties  for  Govemmen(  bonds.  We  are 
no(  aware  if  other  format  exists  for  the 
collection  of  this  informaBon. 

The  information  of  SF  28  will  be  used 
to  assisi  (he  con(rac(ing  officer  in 
determining  (he  accep(abili(y  of 
individuals  proposed  a«  sureties. 

b.  Annual  reporting  burden:  The 
annual  reportmg  burden  is  estimated  as 
follows:  Respondents.  500;  responses  per 
respondent.  1.43;  (o(al  annual  responses. 
715;  prepare  (ion  hours  per  response,  3; 
and  (o(al  response  burden  hours,  2,145. 

OBTAINING  COPIES  OF 
PROPOSALS;  Reques(er  may  obtain 
copies  from  General  Services 
Administration,  FAR  Secretariat  (VRS), 
room  4041,  Washington.  DC  20405, 
(eiephone  (202)  52^-4755.  Please  ci(e 
OMB  Con(rol  No.  9000-0001,  Affidavit  of 
Individual  Surety  (SF  28). 

Dated:  November  22, 1989. 
MargaiBt  A  Willis. 
FAR  Secretariat. 
[FR  Doc.  89-28027  FUed  ll-2ft-e9;  8:45  am] 

MUJNO  COOE  6<20-JC-H 


DELAWARE  RIVER  BASIN 
COMMISSION 

Meeting  and  Public  IteMliig 

Notice  is  hereby  given  tha(  the 
Delaware  River  Basin  Commission  will 
hold  a  pnWic  hearing  on  Wednesday. 
December  6, 1989  beginning  a(  1  p.m.  in 
(he  Goddard  Conference  Room  of  i(s 
offices  a(  25  State  Police  Drive.  West 
Trenton.  New  Jersey.  The  hearing  will 
be  part  of  the  Commission's  regular 
business  meeting  which  is  open  (o  the 
public. 

An  informal  pre-mee(ing  conference 
among  (he  Commissioners  and  8(aff  will 
be  open  for  pubHc  observaUon  a(  abou( 
11  a.m.  a(  (he  same  location  and  Hill 
include  status  reports  on  the  Upper 
Delaware  ice  jam  project  and 
amendment  of  Compact  section  15.1(b) 
to  fund  (he  Francis  E.  Waher  Reservoir 
project 

The  subjec(s  of  (he  hearing  will  be  as 
follows: 

A  Proposed  Amendment  to  the 
Comprehensive  Plan  to  Delete  the 
Hackettstown,  Trexler.  Aquashicola  and 
Maiden  Creek  Reservoirs.  Since  (he 
1962  incorporation  of  (hese  reservior 
projecis  in(o  (he  Commission's 
Comprehensive  Plan,  various  s(udie8 
and  even(s  have  de(ermined  (ha(  (heir 
cons(ruction  is  no  longer  recommended. 
As  continuation  of  these  projects  in  the 
Comprehensive  Plan  could,  under 


Commission  regulations,  aub^ect  other 
proposed  project*  to  unnecetsacy 
review  by  (he  Coramission.  (heae 
reservoir  projecU  are  now  proposed  for 
deletion  from  (he  comprehensive  Plan. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  U  and/or  Section  33  of  the 
Compact 

1.  Borough  ofBrooklawn.  Water 
Department  D-85-18  CP  RENEWAL.  An 
application  for  (he  renewal  of  a  ground 
wa(er  wi(hdrawal  projec(  (o  supply  up 
(o  15i)  million  gallons  (mg)/30  days  of 
water  (e  (he  applicants  distiibution 
system  from  Well  Nos.  1,  3  and  4. 
Commission  approval  on  May  29, 1885 
was  limited  to  three  years  and  will 
expire  unless  renewed.  The  applicant 
requests  (hat  the  total  withdrawal  from 
all  wells  remain  limited  to  15  mg/30 
days.  The  projec(  is  loca(ed  in 
Brooklawn  Boroi^  Camden  County. 
New  Jersey. 

2.  E.  I.  duPont  deNemoun  &  Company. 
Inc.  D-85-32 RENEWAL  An  application 
for  the  renewal  of  a  ground  water 
withdrawal  project  to  supply  up  to  57-3 
mg/30  days  of  water  to  the  applicant's 
industrial  facility  from  Well  Nos.  3. 5.  6. 
and  decontamination  Well  No.  46. 
Commission  approval  on  August  28, 
1985  was  limited  (o  four  years  and  will 
expire  unless  renewed.  The  applican( 
requests  that  the  total  withdrawal  from 
all  wells  remains  Hmi(ed  (o  57.3  mg/30 
days.  The  projec(  is  located  in 
Greenwich  Township.  Gloucester 
County.  New  Jersey. 

3.  Panther  Creek  Energy.  Inc.  0-87-66 
(Revised).  An  application  for  revision  of 
a  previously  approved  withdrawal 
project  for  a  proposed  80  megawatt 
electric  generation  plant  "Hie  revision 
includes  a  relocation  of  the  point  of 
wi(hdrawal  and  a  reduction  in  the 
quantity  of  withdrawal.  Up  to  67.0  mg/ 
30  days  (previously  103.2  mg/30  days)  of 
ground  water  will  be  withdrawn  from 
(he  inunda(ed  mine  cavities  known  as 
the  Lansford  Mine  Pool  for  use  as 
cooling  and  process  water  in  the 
generation  facilities.  Low  grade 
anthracite  coal  breaker  refuse,  supplied 
from  culm  banks  on  approximately  300 
acres  near  the  plant  site,  will  serve  as 
the  principal  fuel  for  the  proposed 
facility.  The  withdrawal  (aking  poin(  is 
located  in  the  Borough  of  Summi(  Hill, 
and  (he  proposed  generation  plan(  will 
be  loca(ed  ia  (he  adjacen(  Nesquehoning 
Borough,  both  municiphties  of  Carbon 
County.  Pennsylvania. 

4.  Borough  of  Palmyra  D-88-29  CP. 
An  application  to  upgrade  and  expand  a 
sewage  treatinent  plant  to  process 
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wastewater  flow  from  primarily 
residential  sources  within  Palmyra 
Borough,  Burhngton  County.  New  Jersey. 
The  existing  plant  is  designed  to  treat 
0.53  miUion  gallons  per  day  (mgd)  and 
the  proposed  plant  is  designed  to 
provide  high  quality  secondary 
treatment  of  1.05  mgd  for  the  design  year 
2009.  Treated  effluent  will  continue  to 
discharge  through  the  existing  outfall  to 
the  Delaware  River  in  Water  Quahty 
Zone  3. 

5.  Georgia  Pacific  Corporation  D-89- 
56.  An  application  to  upgrade  an 
existing  0.44  mgd  capacity  industrial 
wastewater  treatment  plant  that  serves 
the  applicant's  gypsum  linerboard  paper 
mill  located  on  Derousse  Avenue  in 
Pennsauken  Township.  Camden  County. 
New  Jersey.  The  applicant  proposes  to 
construct  an  aerated  stabilization  tank 
and  related  treatment  facilities  to  reduce 
BOD  and  provide  a  buffer  for  flow 
fluctuation.  The  treated  effluent  will 
continue  to  discharge  to  the  Delaware 
River. 

ft  Draper-King  Cole,  Inc.  D-89-66.  An 
apphcation  to  replace  the  withdrawal  of 
water  from  Well  No.  14  in  the 
applicant's  water  supply  system  which 
has  become  an  unreliable  source  of 
supply.  The  applicant  requests  that  the 
withdrawal  from  replacement  Well  No. 
14A  be  limited  to  43.2  mg/30  days,  and 
that  the  total  withdrawal  from  all  wells 
remain  limited  to  75.0  mg/30  days.  The 
project  is  located  in  the  Town  of  Milton. 
Sussex  County.  Delaware. 

7.  Town  ofFrederica  D-89-73  CP.  An 
applicant  for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  3.9 
mg/30  days  of  water  to  the  applicant's 
distribution  system  from  existing  Well 
Nos.  1.  2.  3,  and  4  (Well  Nos.  1  and  2  are 
for  fire/emergency  use  only),  and  to 
limit  the  withdrawal  from  all  wells  to  3.9 
mg/30  days.  The  project  is  located  in  the 
Town  of  Frederica.  Kent  County, 
Delaware. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  November  21, 1989. 
Susan  M.  Weisman. 
Secretary. 
|FR  Doc.  89-28015  Filed  11-29-89:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Request  for  Data  and  Information 
Under  ttie  Bilingual  Education:  State 
Educational  Agency  Program  for 
Fiscal  Year  19S8 

Programmatic  Information 

This  program  provides  financial 
assistance  to  State  educational  agencies 
(SEAs)  to  collect  and  report  data  and 
information  on  limited  English  proficient 
(LEP)  persons  under  section  7032  of  the 
Bilingual  Education  Act  (20  U.S.C.  3302). 
and  34  CFR  Part  548.  SEAs  are  required 
to  report  data  and  information  to  the 
Secretary  in  accordance  with  section 
7032(b)  of  the  Act  and  34  CFR  548.10. 

Date  for  Submitting  Data  and 
Information 

Fiscal  year  1988  SEA  grantees  are 
required  to  submit  this  report  containing 
data  and  information  on  LEP  persons  to 
the  U.S.  Department  of  Education  by 
December  22. 1989. 

Addresses 

Information  should  be  sent  to  Luis  A. 
Catarineau.  U.S.  Department  of 
Education.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  400 
Maryland  Avenue.  SW.  (Room  5086, 
Switzer  Building),  Washington,  DC 
20202-6641. 

Further  Information 

For  further  information  contact  Luis 
A.  Catarineau.  Telephone:  (202)  732- 
5707. 

Authority:  20  U.S.C.  3302(b). 

Dated:  November  24, 1989. 
Rita  Esquivel. 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 
[FR  Doc.  89-27987  Filed  11-2&-89;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intention 
To  Award  a  Grant  to  the  Stanford 
University  Petroleum  Research 
Institute 

agency:  Bartlesville  Project  Office.  U.S. 
Department  of  Energy. 
action:  Notice  of  Non-Competitive 
Financial  Assistance  (Grant)  Award 
with  Stanford  University  Petroleum 
Research  Institute  (SUPRl). 

summary:  The  Department  of  Energy 
(DOE).  Barlesville  Project  Office, 
aimounces  that  pursuant  to  10  CFR  600.7 


(b)(2)(i)  criteria  (A)  and  (D).  it  intends  to 
make  a  Non-Competitive  Financial 
Assistance  (Grant)  Award  through  the 
Pittsburgh  Energy  Technology  Center  to 
Stanford  University  Petroleum  Research 
Institute  (SUPRI)  for  the  continuation  of 
their  effort  entitled  "Research  on  Oil 
Recovery  Mechanisms  in  Heavy  Oil 
Reservoirs." 

Scope:  Based  upon  the  authority  of  10 
CFR  600.7(b)(2)(i)  criteria  (A)  and  (D). 
the  objective  of  this  Grant  is  for 
Stanford  University  Petroleum  Research 
Institute  to  continue  conducting  basic 
research  on  heavy  oil  recovery  by 
various  EOR  methods.  The  studies 
concern  technology  useful  to  all 
enhanced  oil  recovery  techniques.  These 
include  methods  of  reservoir  definition 
such  as  pressure  transient  testing, 
analysis  of  well  logs  and  tracer  data, 
and  experimental  data  on  properties  of 
reservoir  fluids  and  rocks.  In  addition,  a 
test  of  a  SUPRI  developed  process  to 
improve  steam  injection  by  using  foam 
additives  will  be  conducted.  The 
intended  research  will  (1)  establish  How 
properties  studies  in  order  to  assess  the 
effect  of  reservoir  parameters  on 
permeability  and  capillary  pressure,  (2) 
study  mechanisms  governing  the 
combustion  process  in  order  to  optimize 
in-situ  combustion  design  for  reservoirs, 
(3)  identify  the  additives  that  improve 
mobility  control  and  study  the 
mechanisms  of  foam  flow  in  porous 
media  by  experiments  and  numerical 
modeling,  (4)  develop  improving  existing 
reservoir  evaluation  techniques,  (5) 
provide  technical  and  field  support 
services  in  design  and  monitoring  field 
projects,  and  (6)  transfer  the  learned 
technologies  to  industry,  other  research 
groups  and  oil  operators  through 
publications  and  workshops.  The 
Stanford  University  Petroleum  Research 
Institute  will  make  available  the 
facilities  and  technical  expertise 
required  for  this  project. 

The  term  of  the  grant  is  for  a  three- 
year  period  at  an  estimated  value  of 
$2,250,000.00. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center.  Acquisition 
and  Assistance  Division.  P.O.  Box  10940. 
MS  921-165.  Pittsburgh.  PA  15236.  Attn: 
Norey  B.  Laug;  Telephone:  AC  (412)  892- 
482.7. 

Dated:  November  15. 1989. 
Gregory  |.  Kawalkin. 
Director,  Acquisition  and  Assistance 
.     Division,  Pittsburgh  Energy  Technology 
Center 
(FR  Doc.  80-28087  Filed  11-29-89:  8:45  amj 
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Office  of  Fossil  Energy 
National  Coal  Council;  Renewal 

Pursuant  to  section  14(a)(2)(A]  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  in  accordance  with  section 
101-6.1015  title  41.  Code  of  Federal 
Regulations,  and  following  consultation 
with  the  Committee  Management 
Secretariat  of  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  National  Coal  Council  (NCC) 
has  been  renewed  for  a  two-year  period 
ending  December  31. 1991.  The  NCC  will 
continue  to  provide  advice,  information, 
and  recommendations  to  the  Secretary 
of  Energy,  on  a  continuing  basis, 
regarding  general  policy  matters  relating 
to  coal  issues. 

Council  members  are  chosen  to  assure 
a  well  balanced  representation  from  all 
sections  of  the  country,  all  segments  of 
the  coal  industry,  including  large  and 
small  companies,  and  commercial  and 
residential  consumers.  The  NCC  also 
has  members  who  represent  interests 
outside  the  coal  industry,  including 
environmental  interests,  labor,  research, 
universities,  and  tribal  government. 
Membership  and  representation  of  all 
interests  will  continue  to  be  determined 
in  accordance  with  the  requirements  of 
FACA.  section  624(b)  of  the  DOE 
Organization  Act  (Pub.  L.  95-91),  and 
implementing  regulations. 

The  renewal  of  the  National  Coal 
Council  has  been  determined  essential 
to  the  conduct  of  the  Department's 
business  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Council  will 
continue  to  operate  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  the 
Department  of  Energy  Organization  Act 
(Pub.  L  No.  95-91),  and  the 
implementing  regulations. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 
from  Elinor  C.  Donnelly  (202)  586-3448. 

Issued  at  Washington,  DC  on  November  27, 
1989. 

Howard  H.  Raiken, 

Advisory  Committee,  Management  Officer 
[FR  Doc.  89-28085  Filed  11-29-89:  8:45  amj 
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National  Petroleum  Council;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  and  in  accordance  with  section 
101-6.1015  title  41.  Code  of  Federal 
Regulations,  and  following  consultation 
with  the  Committee  Management 
Secretariat  of  the  General  Services 


Administration,  notice  is  hereby  given 
that  the  National  Petroleum  Council 
(NPC)  has  been  renewed  for  a  two-year 
period  ending  December  31. 1991.  "The 
NPC  will  continue  to  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  gas  or  the  oil  and  gas 
industry. 

Council  members  are  chosen  to  assure 
a  well-balanced  representation  from  all 
sections  of  the  country,  all  segments  of 
the  petroleum  industry,  and  from  large 
and  small  companies.  The  NPC  also  has 
members  who  represent  interests 
outside  the  petroleum  industry, 
including  representatives  from 
environmental,  labor,  research, 
universities,  tribal  government,  and 
state  utility  regulatory  commissions. 
Membership  and  representation  of  all 
interests  will  continue  to  be  determined 
in  accordance  with  the  requirements  of 
FACA,  and  section  624(b)  of  the  DOE 
Organization  Act  (Pub.  L  95-91),  and 
implementing  regulations.  The  renewal 
of  the  National  Petroleum  Council  has 
been  determined  essential  to  the 
conduct  of  the  Department's  business 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Council  will  operate  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  the  Department  of 
Energy  Organization  Act  (Piib.  L  95-91), 
and  the  implementing  regulations. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 
from  Elinot-  C.  Donnelly  (202)  586-3448. 

Issued  at  Washington,  DC  on:  November 
27, 1989. 

Howard  H.  Raiken, 

Advisory  Committee,  Management  Officer. 
[FR  Doc.  89-28086  Filed  11-29-89;  8:45  am] 
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[ERA  Docket  No.  87-68-LNG] 

Yukon  Pacific  Corp.;  Order  Granting 
Authorization  to  Export  Liquefied 
Natural  Gas  and  Record  of  Decision  in 
Compliance  with  the  National 
Environmental  Policy  Act 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order  granting 
authorization  to  export  natural  gas  from 
Alaska  and  record  of  decision. 

SUMMARY:  The  office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  an  order 
on  November  16, 1989,  granting  Yukon 
Pacific  Corporation  authorization  to 
export  Uquefied  natural  gas  (LNG)  from 
Alaska  to  Pacific  Rim  nations.  Yukon 
Pacific  plans  to  build  the  Trans-Alaska 


Gas  System  (TAGS)  to  transport  gas 
from  the  North  Slope  of  Alaska  south  to 
Valdez,  where  it  would  be  converted  to 
LNG  and  exported  to  East  Asia  by 
tanker. 

In  conjunction  with  that  order,  FE  it 
hereby  issuing  a  Record  of  Decision 
pursuant  to  the  regulations  of  the 
Council  on  Environmental  Quality  (40 
CFR  part  1505)  and  the  DOE's  guidelines 
for  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

A  copy  of  Order  350,  issued  in  ERA 
Docket  No.  87-68-LNG,  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC.  20585. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

P.J.  Fleming,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F- 
070, 1000  Independence  Avenue,  SW, 
Washington.  DC  20585.  (202)  586-4819; 

Carol  M.  Borgstrom,  Director,  Office  of 
NTPA  Project  Assistance,  U.S. 
Department  of  Energy,  Forrestal 
Building.  Room  3E-O80. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  58&-4600. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations 
implementing  the  procedural  provisions 
of  NTIPA  •  and  the  DOE's  guidelines  * 
for  comphance  with  NTJ'A.  FE  is  issuing 
this  Record  of  Decision  on  the 
application  filed  by  Yukon  Pacific  on 
December  3, 1987,  for  authority  to  export 
liquefied  Alaskan  North  Slope  natural 
gas  to  the  Pacific  Rim  countries  of  Japan, 
South  Korea,  and  Taiwan.* 

U.  Decision 

On  November  18. 1989.  FE  issued 
Order  350.  under  section  3  of  the  NGA,* 
granting  Yukon  Pacific  authority  to 
export  up  to  14  million  metric  tons  of 
LNG  per  year  over  a  term  of  25  years 
commencing  on  the  date  of  the  first 


■  42  U.S.C  4321.  et  teq. 

«  52  FR  47962,  December  15. 1967. 

*  On  January  S.  1989.  the  authority  to  regulate 
natural  gas  importj  and  exports  was  transferred 
from  the  Economic  Regulatory  Administration  to  the 
Assistant  Secretary  for  Fossil  Energy  DOE 
Delegation  Order  No.  0204-127  specifies  the 
transferred  functions  (54  FR  11436.  March  20. 1969). 

*  15  U.S.C  Sec  717b. 
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delivery,  which  is  estimated  to  be  in  the 
mid-19go's.  The  export  would  involve 
construction  of  the  TAGS  facilities. 

The  DOE  participated  as  a 
cooperating  agency  during  the 
preparation  of  and  has  adopted  the 
Trans-Alaska  Gas  System  Final 
Environmental  Impact  Statement  (FEIS), 
issued  jointly  by  the  Bureau  of  Land 
Management  (BLM)  of  the  U.S. 
Department  of  the  Interior  and  the  U.S. 
Army  Corps  of  Engineers  (USAGE)  in 
June  1988.'  FE  used  that  FEIS  as  well  as 
an  independent  review  in  assessing  the 
environmental  effects  of  granting  the 
export 

m.  Project  Description 

Yukon  Pacific  proposes  to  build  and 
operate  TAGS  to  transport  gas  from  the 
North  Slope  of  Alaska  at  Prudhoe  Bay  to 
Port  Valdez  on  Alaska's  southern  coast 
where  it  would  be  liquefied  and 
transported  by  ship  to  the  three  Pacific 
Rim  countries.  The  primary  components 
of  the  proposed  TAGS  project  would  be 
796.5  miles  of  buried,  chilled,  36-inch 
outer  diameter  natural  gas  pipeline,  with 
10  compressor  stations  along  the  route. 
The  pipeline  would  terminate  at  a 
proposed  liquefaction  plant  and  marine 
terminal  located  at  Anderson  Bay  in 
Port  Valdez.  The  liquefaction  plant 
would  include  four  LNG  processor  units 
(to  remove  impurities  from  incoming  gas, 
and  to  reduce  the  temperature  of  the  gas 
to  —  259  degrees  Fahrenheit,  condensing 
it  to  the  liquid  state  for  storage  and 
shipping)  and  four  LNG  storage  tanks. 
The  marine  terminal  would  include  two 
LNG  tanker  berths  and  dock  facilities 
for  support  vessels  adjacent  to  the 
liquefaction  plant. 

Natural  gas  would  be  provided  to  the 
TAGS  pipeline  at  Prudhoe  Bay  by 
means  of  an  existing  or  newly 
authorized  gas  conditioning  facility. 

IV.  Govenunental  Responsibilities 

For  Yukon  Pacific's  proposed  project, 
the  issuance  of  several  major  permits 
and  autliorizations  is  required  before  the 
project  can  proceed.  The  lands  that 
would  be  directly  affected  by  the 
construction  and  operation  of  the  project 
are  primarily  under  tlie  control  of  the 
Federal  and  state  governments.  A 
Federal  right-of-way  grant  from  the  BLM 
to  cross  Federal  lands  and  a  state  right- 
of-way  lease  by  the  Alaska  Department 
of  Natural  Resources  must  be  approved. 
A  permit  is  required  from  the  USAGE  for 
the  placement  of  HU  material  and  for 
work  in  all  wetlands  along  the  proposed 
pipeline  alignment  and  navigable 
waters.  An  authorization  also  is 
required  from  FE  to  export  natural  gas 


and  from  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  a  place  of 
export 

Yukon  Pacific  applied  for  a  grant  of 
right-of-way  from  BLM  and  the  State  of 
Alaska  and  applied  to  the  USAGE  under 
section  404  of  the  Glean  Water  Act  and 
section  10  of  the  River  and  Harbor  Act 
of  1899  for  the  required  permits.  On 
December  3, 1987,  Yukon  Pacific  fded  an 
application  with  the  DOE  for  export 
authorization  under  section  3  of  the 
NGA.  Concurrently,  Yukon  Pacific 
sumitted  an  application  to  the  FERC, 
under  section  3  of  the  NGA.  for 
authorization  to  use  Anderson  Bay  as 
the  LNG  export  site." 

V.  Description  of  Alternatives 

FE  had  two  alternative  courses  of 
action  in  processing  Yukon  Pacific's 
application  to  export  natural  gas.  It 
could  grant  the  application  (with  or 
without  conditions)  or  deny  the 
application  (no-action).  If  FE  denied  the 
application  the  TAGS  project  would  not 
be  cosntructed,  no  North  Slope  gas 
would  be  converted  to  LNG  and 
available  to  overseas  markets,  and  there 
would  be  no  impacts  to  the  existing 
environment.  If  FE  granted  the 
application,  Yukon  Pacific  could 
proceed,  subject  to  obtaining  other 
necessary  approvals,  with  construction 
of  facilities  to  transport  natural  gas  to 
tidewater  for  conversion  into  LNG  for 
export. 

VI.  Basis  for  Decision 

The  principal  criterion  in  choosing 
whether  to  approve  or  disapprove  a  gas 
export  project  is  the  requirement  under 
section  3  of  the  NGA  that  an  appUcation 
to  export  gas  must  be  approved  unless, 
after  opportunity  for  hearing,  it  is 
determined  that  the  export  is  not 
consistent  with  the  public  interest.  In 
reviewing  natural  gas  export 
applications,  the  domestic  need  for  the 
gas  is  considered,  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case.  Additionally,  the 
environmental  implications  of  granting 
or  denying  the  export  application  must 
be  evaluated  pursuant  to  NEPA. 

In  connection  with  Yukon  Pacific's 
export  proposal,  the  DOE  determined 
that  it  was  both  necessary  and 
appropriate  to  consider  international 
gas  trade  policy,  the  implications  of  the 
Alaska  Natural  Gas  Transportation  Act 
of  1976  (ANGTA),^  and  the  Presidential 
finding  on  January  2, 1988.  under  section 
12  of  ANGTA.  concerning  Alaska 
natural  gas  exports.' 
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A.  General  Conclusions 

FE  found  that  the  proposed  export 
would  not  be  Inconsistent  with  the 
public  interest  requirements  of  section  3 
of  the  NGA.  In  particular,  it  was 
determined  that  this  gas  supply  is  not 
needed  to  ensure  American  consumers 
adequate  supplies  at  reasonable  prices. 
In  addition,  the  TAGS  export  project  is 
expected  to  provide  important  benefits 
in  the  areas  of  energy  security,  energy 
production,  international  relations,  and 
the  Alaskan  economy.  Furthermore,  FE 
concluded  that  the  proposed  exports 
would  not  be  inconsistent  with  the 
framework  of  ANGTA. 

B.  Environmental  Determination 

The  BLM  and  USAGE  were  the  lead 
Federal  agencies  in  conducting  an 
examination  of  the  environmental 
effects  of  constructing  the  TAGS 
pipeline,  LNG  facility,  marine  terminal, 
and  related  project  components  and 
preparing  the  FEIS  for  the  TAGS  project 
Alternatives  to  the  proposed  project  that 
were  considered  in  the  FEIS  included 
various  alternative  modes  for 
transporting  the  North  Slope  gas. 
alternative  pipeline  routes  and  sites  for 
the  LNG  plant  and  marine  terminal,  and 
a  no-project  alternative.  Three  major 
alternatives  were  considered  in  detail  in 
the  FEIS.  the  proposed  project  the  Cook 
Inlet-Boulder  Point  route  and  the  no- 
action  alternative.  The  DOE  participated 
as  a  cooperating  agency  during  the 
preparation  of  the  FEIS,  and  the  DOE 
utilized  the  FEIS  (which  was  adopted  as 
a  DOE  FEIS)  •  as  well  as  an 
independent  analysis  to  assess  the 
environmental  effects  of  granting  or 
denying  the  export  authorization. 

1.  Conceptual  Gas  Conditioning  Facility 

The  FEIS  did  not  consider  gas 
conditioning  facilities  (GCF)  in  the 
Prudhoe  Bay  area  as  part  of  the  TAGS 
project.  Rather,  such  facilities  were 
viewed  as  a  connected  action  to  be 
evaluated  with  regard  to  environmental 
effects  when  the  plant  configuration  and 
technology  are  more  certain.  However, 
the  FEIS  conceptually  described  the 
GCF  that  would  be  needed  to  produce 
pipeline  quality  natural  gas  for  TAGS 
and  analyzed  and  discussed  the 
potential  environmental  consequences 
as  they  presently  exist  for  the 
construction  and  operation  of  the 
conceptual  GCF  if  it  was  located  at 
Prudhoe  Bay  adjacent  to  Atlantic 
Richfield  Company's  existing  Central 
Gas  Conditioning  Facility.  The 
ownership  of  the  conceptual  GCF  would 
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be  determined  by  the  North  Slope  gas 
producers,  Yukon  Pacific,  and  the  State 
of  Alaska. 

The  unconstructed  Alaska  Natural 
Gas  Transportation  System  (ANGTS) 
holds  a  conditional  certificate  from  the 
FERC  to  build  and  operate  a  gas 
conditioning  plant  designated  the 
Alaska  Gas  Conditioning  Facility 
(AGCF),  at  Prudhoe  Bay  to  support  the 
proposed  ANGTS  project. »°  The  TAGS 
FEIS  is  based  on  the  assumption  that  the 
ANGTS  facilities  to  deliver  North  Slope 
gas  by  means  of  a  pipeline  across 
Alaska  and  Canada  to  markets  in  the 
lower  48  states  will  be  built  The  timing 
for  construction  and  operation  of  the 
ANGTS  project  would  be  when  the 
market  conditions  make  it  a  viable 
project 

The  FEIS  indicated  that  no  significant 
cumulative  effects  are  expected  from  the 
construction  and  operation  of  the  AGCF 
and  a  stand-alone  GCF  for  TAGS 
located  several  miles  south  of  the  area 
identified  for  the  AGCF. 

2.  Alternative  Transportation  Modes 
and  Systems  Considered 

Alternative  modes  considered  for 
transporting  North  Slope  gas  were  land 
routes,  including  transportation  by 
dense-phase  and  methanol  pipelines, 
railway,  and  monorail;  marine  routes, 
including  ice-breaking  tankers  and 
submarines;  air  routes,  including 
airplanes,  helifloats,  and  dirigibles;  and 
possible  combinations  of  various  modes. 
None  of  these  alternative  modes  of 
transportation  were  considered  feasible 
to  design  or  operate,  and  were 
eliminated  from  further  consideration. 

The  injection  of  natural  gas  into  crude 
oil  carried  by  the  existing  Trans-Alaska 
Pipeline  System  (TAPS)  hot  oil  pipeline 
from  Prudhoe  Bay  to  Port  Valdez  was 
not  considered  a  viable  option  to  TAGS 
because  the  natural  gas,  as  a  liquid, 
would  not  be  compatible  with  the  TAPS 
design  or  operating  requirements. 


"ANGTS  is  a  privately  sponsored  project  which 
received  Presidential  and  Congressional  approval 
pursuant  to  the  provisions  of  ANGTA.  The  northern 
portion  of  the  profjosed  TAGS  pipeline  would 
parallel  the  proposed  route  of  ANGTS.  Although 
substantial  engineering  design  has  been  completed 
for  ANGTS,  work  has  been  suspended  until  natural 
gas  markets  stabilize  and  financing  prospects 
improve  for  the  participants  in  the  project's 
construction  At  this  time,  there  is  no  firm  schedule 
for  remobilization.  As  yet  no  North  Slope  gas  has 
reached  the  lower-48  states.  Although  some  federal 
permits  have  been  issued  to  ANGTS,  the  permitting 
requirements  for  use  of  state  ownership  lands  in 
Alaska  have  not  been  completed,  and  no  state 
authorizations  have  been  issued.  Work  on  state 
permits  is  also  suspended. 


3.  Statewide  Alternative  Pipeline  Routes 
and  Coastal  LNG  Terminal  Sites 

Alternative  pipeline  routes  and  LNG 
plant  sites  were  considered  in  various 
regions  of  Alaska.  The  analysis 
concluded  that  only  the  southcentral 
Cook  Inlet  and  Prince  William  Sound- 
Valdez  area  provided  feasible 
alternatives  for  the  pipeline,  liquefaction 
plant  and  marine  terminal.  In  western 
Alaska  limited  tanker  access  related  to 
sea  ice  as  well  as  other  factors 
eliminated  the  region  from  further 
consideration.  Pipeline  distance  to 
southeast  ports  and  the  extensive 
moimtainous  terrain  that  would  have  to 
be  crossed  would  be  insurmountable 
obstacles  to  the  TAGS  project  and 
eliminated  the  southeast  region  from 
further  consideration. 

4.  Regional  Alternative  Pipeline  Routes 
and  Sites  for  LNG  Facilities/Terminals 

Along  with  Yukon  Pacific's  proposed 
pipeline  route  to  Anderson  Bay,  one 
major  route  alternative  and  six 
alternative  LNG  plant  and  marine 
terminal  locations  were  evaluated 
within  the  Cook  Inlet  and  Prince 
William  Soimd  regions  for  project 
feasibility.  The  Cook  Inlet  alternative 
pipeline  alignment  would  deviate  from 
Yukon  Pacific's  proposed  route  near 
Livengood  (milepost  395  of  proposed 
TAGS)  and  proceed  south  to  the  Cook 
Inlet  area  where  three  alternative 
liquefaction  plant  and  marine  terminal 
locations  at  Harriet  Point  Boulder  Point 
and  Cape  Starichkof  were  considered.  In 
the  Prince  William  Sound-Anderson  Bay 
area,  three  other  alternative  hquefaction 
plant  and  marine  terminal  locations  at 
Gravina,  Gold  Creek,  and  Robe  Lake 
were  considered. 

After  examining  the  alternative 
tidewater  sites,  the  FEIS  identified  the 
TAGS  project's  Anderson  Bay  site  as 
the  preferred  location  in  Prince  William 
Soimd,  and  Boulder  Point  was 
determined  to  be  the  best  Cook  Inlet 
alternative.  Neither  of  the  Cook  Inlet 
alternatives  to  Cape  Starichkof  nor 
Harriet  Point  offered  engineering, 
environmental,  cost  or  safety 
advantages  over  location  of  a  facility  at 
Boulder  Point  The  cost  time,  and 
additional  impacted  area  associated 
with  the  Cape  Starichkof  and  Harriet 
Point  sites  make  them  inferior  options. 
None  of  the  three  alternatives 
considered  for  the  Prince  William  Sound 
region  was  ranked  superior  to  Yukon 
Pacific's  Anderson  Bay  site. 


5.  Comparison  of  Proposed  Anderson 
Bay  Route  with  the  Cook  inlet-Boulder 
Point  Alternative 

The  basic  project  components  for  the 
Cook  Inlet-Boulder  Point  alternative 
would  be  similar  to  the  proposed  TAGS 
project  The  pipeline  route  from  Prudhoe 
Bay  to  Livengood  for  the  proposed 
TAGS  project  and  the  Cook  Inlet 
alternative  would  be  the  same. 
Likewise,  both  projects'  approach  to 
basic  construction  techniques  would  be 
the  same  for  the  remainder  of  the  route. 
However,  at  Livengood.  the  Cook  Inlet 
alternative  would  diverge  from  the 
proposed  TAGS  Anderson  Bay 
alignment  to  an  LNG  plant  and  marine 
terminal  at  Boulder  Point  on  the  Kenai 
Peninsula.  The  Cook  Inlet  alternative 
would  require  a  15-mile  subsea  crossing 
of  Cook  Inlet  to  reach  Boulder  Point  The 
major  difference  in  construction 
techniques  would  be  for  those 
conditions  specific  to  the  Cook  Inlet 
alternative  route,  such  as  the  subsea 
pipeline  under  Cook  Inlet  the  approach 
to  the  pinch  point  near  Denali  National 
Park  and  Preserve  where  construction  is 
limited,  and  the  major  access  roads 
required  for  access  to  the  compressors 
located  in  Minto  and  Susitina  flats. 

The  FEIS  analyzed  and  compared  the 
potential  environmental  consequences 
of  constructing  and  operating  a  pipeline 
using  the  Cook  Inlet  alternative  route 
from  Livengood  with  the  environmental 
consequences  anticipated  for  the 
proposed  TAGS  project  It  was 
determined  that  on  balance,  the  overall 
impacts  to  the  environment  anticipated 
from  either  the  proposed  route  to 
Anderson  Bay  or  from  the  Cook  Inlet 
alternative  would  be  similar  in  scope 
and  range  with  regard  to  air  quality, 
geology,  noise,  socioeconomics,  surface 
and  ground  watet  marine  environments, 
fish,  and  subsistence.  The  Anderson  Bay 
route  would  be  expected  to  have  greater 
potential  to  affect  threatened  or 
endangered  species,  whereas  the  Cook 
Inlet  alternative  to  Boulder  Point  would 
have  greater  potential  impacts  in  several 
areas,  notably  land  use,  transportation, 
recreation,  aesthetics,  and  cultural 
resources. 

As  summarized  in  the  FEIS,  the 
socioeconomic  impacts  from  the 
proposed  TAGS  project  and  the  Cook 
Inlet  alternative  routing  would  be  major. 
The  impacts  to  air  quality,  vegetation, 
wetlands,  recreation,  aesthetics,  land 
use,  and  wilderness  would  be  moderate. 
Minor  impacts  would  occur  related  to 
noise,  geology,  surface,  water  and 
ground  water,  marine  environments, 
fish,  and  wildlife.  Transportation, 
subsistence,  and  cultural  resources  are 
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subject  to  minor  impacts.  Impact*  to 
threatened  or  endangered  speciea  wrould 
be  negligible. 

The  site  specific  impacts  to  the 
nstoral  environment  arc  of  about  the 
same  nature  and  degree  for  both 
alternatives  because  they  wwuki  use  the 
same  technology  in  similar 
environments,  the  Cook  Intet  subaea 
crossing  excepted.  The  primary 
difference  between  these  alternatives  is 
where  the  impacts  occur.  The  Cook  Inlet 
alternative  route  would  require  transit 
through  a  number  of  state  and  federal 
parks,  important  subsistence  and 
recreation  areas,  and  wildlife  areas. 
including  proposed  Minto  Flats  State 
Game  Refuge.  Denali  National  Park  and 
Refuge,  the  Kenai  National  Wildhfe. 
Refuge.  Nancy  Lake  State  Recreational 
Area,  and  Captain  Cook  State  Park.  Tha 
proposed  Anderson  Bay  route  follows 
an  existing  transportation  and  utility 
corridor  which  includes  the  constructed 
TAPS  pipeline,  a  segment  of  the 
approved  but  unconatructed  ANGTS 
pipeline,  and  various  state  highway 
rights-of-way. 

Finally,  an  Act  of  Congress  would  be 
required  for  the  Cook  Inlet,  alternative 
to  cross  the  Denali  National  Park  and 
Preserve  under  title  XI  of  the  Alaska 
National  Interest  Lands  and 
Conservation  Act  (ANILCA).  This  action 
requires  a  finding  by  the  National  Park 
Service,  the  President,  and  Congress 
that  there  is  no  environmentally 
acceptable  alternative. 

6.  Liquefaction  Plant  and  Kfaiioe 
Terminal 

The  environmental  impacts  associated 
with  construction  and  operation  of  a 
liquefaction  plant  and  marine  terminal 
at  Port  Valdez  range  from  minor  to 
moderate.  A  safety  zone  annind  the 
facilities  would  limit  access  to  part  of 
Chugach  National  Forest  lands  and 
certain  areas  of  Anderson  Bay  presently 
used  for  commercial  and  sport  fishing.  A 
major  concern  affecting  the  pi^ic  safety 
would  be  the  risk  of  a  catastrophic  leak 
or  spill  of  LNG.  The  dty  of  Valdex  is 
located  more  than  5  miles  from  the  site 
on  the  opposite  shore  of  Port  Valdez. 

Based  upon  an  LNG  safety  analysis 
conducted  for  the  proposed  facilities,  the 
site  location  would  provide  Cor  safe 
operations  to  the  public  The  results  of 
Yukon  Pacific's  analysis  of  the  thermal 
radiation  and  flammable  vapor  gas 
dispersion  for  an  LNG  spill  indicate  that 
all  public  and  private  land-use  areas 
near  the  proposed  liquefaction  plant  and 
marine  terminal  would  be  located 
outside  the  hazard  zones. 

LNG  tankers  traversing  Prince 
William  Soimd  to  and  from  the  proposed 
Anderson  Bay  marine  terminal  would  be 


subject  to  the  U.S.  Coast  Caard's 
(USCG)  monitoring  system  which  is 
designed  to  protect  the  navigable  waters 
of  the  area  from  enviroTimentel  harm 
resulting  from  collisions  or  groundings. 
The  cumulative  increases  in  tanker 
traffic  through  Port  Valdez  and  Valdea 
Arm  would  increase  the  potential  for 
accidents,  including  oil  spills.  The  USCG 
indicated  that  it  would  be  capable  of 
handling  the  additional  tanker  traffic 
which  would  result  bara  the  proposed 
TAGS  project  since  existing  vessel 
traffic  is  low. 

The  cumulative  impact  of  LNG  tanker 
traffic  on  the  high  seas  between  Prince 
William  Sound  and  destination  ports  in 
the  Pacific  Rim  nations  is  considered 
negligible. 


7.  No-Action  Alternative 
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The  no-action  alternative  would 
consist  of  the  denial  of  any  of  the  rights- 
of-way  or  permits  required  for 
construction  and  operation  of  the  TAGS 
project  or  denial  of  the  DOE  export 
authorization  or  FERC  disapproval  of 
the  place  of  export  Under  this 
altemativt,  no  construction  would  take 
place,  North  Slope  gas  would  not  be 
exported,  and  the  impacts  to  the 
national  environment  associated  with 
the  project  would  not  occur.  The  no- 
action  alternative  also  would  avoid  the 
negative  and  positive  impacts  to  the 
socioeconomic  environment. 

The  FHS  classified  the  sociecononric 
impacts  from  this  alternative  as 
significant.  The  positive  socioeconomic 
effects  of  the  proposed  TAGS  project  on 
Alaska  include  creating  and  stimulating 
employment  in  Alaska,  increasing  local 
and  state  government  revenues,  and 
helping  to  offset  trade  inbalances  with 
Taiwan.  Korea,  and  Japan.  Inside 
Alaska,  construction  will  create  a 
significant  number  of  jobs,  up  to  7,200 
during  the  peak  year.  Operations  will 
employ  about  530  people  directly,  and 
support  1,000  more  jobs  indirectly. 
Royalty  payments,  state  taxes  and 
property  taxes  will  produce  about  $377 
million  in  state  government  annual 
revenues.  Conversely,  the  influx  of 
construction  workers  for  TAGS  would 
cause  short-term  negative  impacts  to 
water  supply  and  waste,  crime,  and  a 
strain  on  the  supply  of  goods  and 
services  in  local  population  centers  near 
the  pipeline  alignment. 

Vn.  Considecatiaas  in  Implementing  the 
DedsioD 

The  DOE  has  determined  that  the  no- 
action  alternative  is  the  environmentally 
preferred  alternative,  because  none  of 
the  physical  impacts  to  the  natural 
environment  predicted  in  the  FEIS 
would  occur.  However,  the  DOE  has 


concluded  that  these  impacts  are 
relatively  minor  and  area  acceptable 
when  compared  to  the  substantial 
economic  benefits  to  be  derived  from 
the  project. 

BLM  issued  a  right-of-way  to  Yukon 
Pacific  for  the  TAGS  pipeline  on 
October  17, 1988.  The  grant  was 
contingent  upon  issuance  of  an  LNG 
authorization  by  the  DOE.  BLM 
determined  that  of  the  two  construction 
alternatives  analyzed  in  detail  in  the 
FEIS,  the  proposed  TAGS  project  is  the 
environmentally  preferred  alternative 
and  the  impacts  are  comparable  with 
those  of  the  TAPS  facilities,  a  project 
that  was  approved  by  both  Federal  and 
state  governments  and  has  been  in 
operation  for  more  than  10  years. 

In  its  decision  to  issue  the  right-of- 
way.  BLM  identified  three  factors 
discussed  in  the  FEIS  which  indicated 
that  the  proposed  TAGS  project  is 
environmentally  preferable  to  the  Cook 
Inlet  alternative.  First,  the  Cook  Inlet 
alternative  creates  new  disturbance  in 
Minto  Flats,  an  important  subsistence 
use  area.  By  contrast,  the  impacts  of  the 
proposed  project  are  in  an  existing 
transportation  and  utility  corrider. 
Second,  the  Cook  Inlet  alternative 
crosses  Denali  National  Park  and 
Preserve,  and  would  impact  visitors 
traveling  to  and  from  the  park.  While 
the  proposed  project  would  impact 
visitors  and  travelers  elsewhere,  Denalf 
has  the  greater  concentration.  Finally, 
the  Cook  Inlet  alternative  includes  a  15- 
mile  subsea  crossing,  an  impact  to  an 
ecosystem  that  does  not  occur  under  the 
proposed  project. 

DOE  notes  that  BLM.  USAGE,  FERC, 
and  the  State  of  Alaska  have  principal 
authority  and  direct  responsibility  to 
impose  and  monitor  mitigation  measures 
and  conditions  relative  to  the 
construction  and  operation  of  the 
proposed  TAGS  facilities  through  their 
various  authorizations  and  permits. 
Yukon  Pacific  BLM,  and  USAGE  are 
using  a  tiered  approval  system  for  the 
design  and  construction  of  the  TAGS 
project.  The  fundamental  approach  used 
in  the  tiered  mitigation  process  is:  the 
development  and  approval  of  design 
criteria,  final  design,  and  the  issuance  of 
a  "Notice  to  Proceed."  Therefore,  the 
discussion  of  mitigation  measures  in  the 
FEIS  tend  to  be  generic  and  refer  to  site 
specific  designs  not  yet  done.  Consistent 
with  that  tiered  concept.  BLM  attached 
stipulations  to  its  grant  of  a  right-of-way 
for  TAGS  which  specify  that  Yukon 
Pacific  will  submit  for  government 
approval  certain  plans  and  site  specific 
designs  before  proceeding  with  field 
activities.  These  stipulations  and 
subsequent  plans  will  set  forth  the 
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standards  of  performance  for 
construction  and  operation  of  the 
pipeline,  and  termination  of  the  right-of- 
way  grant  The  stipulations  cover  (1) 
protection  of  the  environment;  (2) 
integrity  of  the  pipeline  system;  (3) 
integrity  and  protection  of  adjacent  or 
intersecting  facilities,  in  particular,  the 
TAPS  and  ANGTS  pipelines;  (4)  public 
health  and  safety;  and  (5)  effects  on 
socioeconomic,  subsistence,  and  cultural 
resources.  Mitigation  of  environmental 
impacts  and  monitoring  of  the  project  by 
BLM  will  be  primarily  through 
monitoring,  enforcement,  and  action 
under  these  stipulations.  According  to 
BLM,  these  stipulations  adopt  all 
practicable  means  t(^avoid  or  minimize 
the  short-  and  long-term  environmental 
harm,  as  well  as  irreversible  and 
irretrievable  commitments  of  resources. 

ANGTA  established  the  Office  of 
Federal  Inspector  (OFI)  to  coordinate 
and  monitor  Federal  activity  concerning 
ANGST.  Reorganization  Plan  No.  1  of 
1979  transferred  to  OFI  exclusive 
responsibility  for  enforcing  all  Federal 
statutes  relevant  in  any  manner  to  the 
preconstruction,  construction,  and  initial 
operation  of  ANGTS.  OFI  coordinates 
its  activities  with  those  of  other  Federal 
agencies.  In  areas  where  TAGS  and 
ANGTS  would  interact  OFI  would  have 
responsibility  to  determine 
compatability,  to  review  and  approve 
designs,  plans,  and  schedules,  and  to 
enforce  the  provisions  and  requirements 
of  the  TAGS  right-of-way  when  it  is  on 
or  adjacent  to  the  ANGTS  right-of-way. 

With  respect  to  Yukon  Pacific's  LNG 
export  site,  the  FERC  is  responsible  for 
considering  the  environmental  and 
safety  ramifications  of  its  approval, 
under  section  3  of  the  NGA,  of  the  place 
at  which  the  natural  gas  would  be 
exported.  The  FERC  was  a  cooperating 
agency  in  the  preparation  of  the  FEIS. 
However,  a  decision  on  Yukon  Pacific's 
application  for  an  export  site  has  not  yet 
been  issued  by  the  FERC.  While  it  is 
uncertain  which,  if  any,  mitigation 
measures  the  FERC  would  impose  for 
the  placement  construction,  and 
operation  of  the  liquefaction  plant  and 
marine  terminal  through  its 
authorization,  the  liquefaction  plant 
must  nevertheless  comply  with  the 
Pipeline  Safety  Regulations  of  the  U.S. 
Department  of  Transportation  (DOT).*> 
and  meet  the  requirements  of  the 
National  Fire  Association  59A  LNG 
standards. 


The  regulatory  responsibility  for  the 
safety  of  the  liquefaction  plant  falls 
under  the  jurisdiction  of  the  U.S.  Coast 
Guard  (USCG)  and  the  Research  and 
Special  Programs  Administration 
(RSPA)  of  the  DOE.  The  USCG  is 
responsible  for  the  siting,  design, 
construction,  maintenance,  and 
operation  of  the  marine  cargo  transfer 
system  and  associated  facilities  (except 
the  site  for  the  associated  facihties) 
between  the  vessel  and  last  valve 
located  immediately  before  the  storage 
tanks.  The  RSPA  is  responsible  for  the 
rest  of  the  plant.  ••  The  Anderson  Bay 
site  would  have  to  be  developed  to  meet 
USCG  and  RSPA  regulations. 
Accordingly,  the  Federal  safety 
standards  and  regulations  of  the  USCG 
and  RSPA  would  be  the  primary 
standards  for  the  siting,  design, 
construction,  maintenance,  and 
operation  of  the  TAGS  liquefaction 
plant  and  marine  terminal  facilities,  in 
addition  to  any  potential  mitigation 
measures  that  may  be  implemented  or 
imposed  as  conditions  to  any 
authorization  by  the  FERC. 

Vm.  Conclusion 

The  decision  whether  to  authorize  this 
export  of  LNG  has  been  evaluated 
against  the  potential  environmental 
impacts.  Implementing  the  specific 
mitigation  measures  identified  in  the 
FEIS.  together  with  the  stipulations 
required  by  BLM.  would  minimize  the 
negative  social,  economic  and 
environmental  effects  and  promote  the 
positive  effects  of  the  proposed  TAGS 
project  Accordingly,  DOE  has  decided 
to  grant  Yukon  Pacific  authority  to 
export  Alaskan  natural  gas  and 
determined  that  this  decision  is  not 
inconsistent  with  the  public  interest 
under  section  3  of  the  NGA. 

Issued  in  Washington.  DC  on  November 
16,1989. 

Michael  R.  McEIwrratfa, 

Acting  Assistant  Secretary,  Fossil  Energy. 

[FR  Doc  89-28088  Filed  11-29-89:  8:45  am] 
■auNQ  cooc  MSO-ei-M 


■  ■  49  CFR  pari  193.  lubchapler  D.  prescribe* 
Federal  Pipeline  Safety  Standarda  for  liquefied 
natural  gat  facilities. 


■*  The  USCG  derives  its  authority  over 
waterfront  facilities  adjoining  the  navigable  waters 
of  the  U.S.  from  the  Ports  and  Waterways  Safety 
Act  (33  U.S.C  1221  »t»eq]  and  Executive  Order 
0173.  as  amended  (3  CTH  1949-19S3  comp..  p.  356). 
The  regulatory  authority  of  the  RSPA  is  derived 
from  the  natural  Gas  Pipeline  Safety  Act  of  1968.  as 
amended  (49  U.S.C  1671  et  $eq.\. 


Federal  Energy  Regulatory 
Commission  / 

[Proiect  Nos.  2683  and  S8t] 

James  Rh^  II,  WA;  PuMc  Scoptotg 
Meetings 

November  22. 1980. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  an  original  license  for  the 
operation  of  the  Elwha  Project  FERC 
No.  2683  and  an  application  for  a  new 
license  for  the  operation  of  the  Glines 
Canyon  Project  FERC  No.  SSa  The  two 
hydropower  projects  are  located  on  the 
Elwha  River  in  Clallam  County, 
Washington.  The  FERC  staff  has 
determined  that  licensing  these  projects 
would  constitute  a  major  federal  action 
Eignificandy  affecting  the  quahty  of  the 
human  environment  The  FERC  on 
August  17. 1988,  noticed  an  intent  to 
prepare  an  environmental  impact 
statement  (ElS)  on  the  hydroelectric 
projects  in  accordance  with  the  National 
Environmental  Policy  Act 

Scoping  Meetings 

On  Wednesday  December  20. 1989, 
the  staff  will  conduct  a  public  scoping 
meeting  in  Port  Angeles,  Washington, 
from  7:30  p.m.  to  10:30  p.m.,  at  the  Port 
Angeles  High  School  Auditorium.  304 
East  Park  Avenue.  The  next  day, 
Thursday,  December  21. 1989,  in  SeatUe. 
Washington,  the  staff  will  conduct  two 
scoping  meetings  the  first  oriented 
toward  agencies  from  1:00  p.m.  to  4:30 
p.m.  and  the  second  oriented  toward 
public  interests  from  7:30  p.m.  to  10:00 
p.m.  The  scoping  meetings  in  Seattle  will 
be  held  at  the  Federal  Building,  South 
Auditorium,  4th  Floor,  915  Second 
Avenue. 

All  interested  indi\iduals, 
organizations,  tribes,  and  agencies  are 
invited  to  attend  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EIS.  i 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  EIS,  (2)  encourage  statements 
from  the  public  and  experts  on  the 
issues  that  should  be  analyzed  in  the 
EIS,  including  points  of  view  in 
opposition  to,  or  in  support  of,  the  staffs 
preliminary  views;  and  (3)  soHcit  from 
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the  meeting  p«rticip*nt*  all  availabla 
infonnation.  especially  quantified  data, 
on  the  resources  at  issue. 
Procedures 

Tha  meetings  wiU  ba  recorded  by  a 
stenographer  and  thereby  become  a  part 
of  the  formal  record  of  the  Commission 
proceeding  on  the  proposed  Ehvah/ 
Glines  Canyon  Projecta.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  tribes,  and 
agencies  with  environmental  expertise 
end  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  HS. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record-  In 
addition,  written  scoping  comments  may 
be  filed  with  the  Secretary.  Federal 
Energy  Regulatory  Commiasion.  825 
North  Capitol  Street,  hfEL,  Washington. 
DC  20428.  until  January  22. 1990.  All 
correspondence  should  clearly  show  the 
following  caption  on  the  first  page: 
Elwha/ Glines  Canyon  Projects. 
Washington,  Project  Nos.  P-2683  and 
58a 

A  preliminary  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
mail  to  all  interested  parties. 

All  those  that  are  formally  recognixed 
by  the  Commission  as  interveners  in  the 
Elwha /Glines  Canyon  Projects 
proceedings  are  asked  to  refrain  from 
engaging  the  staff  or  its  contractor  in 
discussions  of  the  merits  of  the  projects 
outside  of  any  annoimced  meetings. 

For  further  information  please  contact 
S.  Ronald  McKitrick  at  (202)  357-0783. 
Lois  D.  Cashell. 
Secretary. 
'  [FR  Doc.  86-27961  Filad  11-29-89;  8:45  am) 

BILLMQ  CODE  a717-«1-« 

[Docke*  No*.  CP90-73-000,  •!  aL] 

Pan  American  Gas  Co„  et  al,;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  CommissioR: 

1.  Pan  American  Gas  Company 

Pocket  No.  CP9O-73-000J 
November  20, 1969. 

Take  notice  that  on  October  18.  MO©, 
Pan  American  Gas  Company  (Pan  Am). 
200  East  Randolph  Drive.  Chicago, 
Illinois  80601,  filed  in  Docket  No.  CP90- 
73-000,  as  supplemented  on  November 
15. 1989,  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 


certificate  of  public  convenience  and 
necessity  aathorizing  the  acquisition  of 
facilities  in  Oklahoma  and  Texas  to  be 
used  to  transport  gas  in  interstate 
commerce,  to  operate  the  system  as  a 
transporter  of  natural  gas  in  and 
between  Oklahoma  and  Texas  and  to 
construct  and  operate  a  metering  and 
regulating  station,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspectioa 

Pan  Am  states  that  it  proposes  to 
acquire  the  "Oklahoma-Texas  Line" 
from  United  Gas  Pipeline  Company 
(United).  It  is  stated  that  the  facilities 
included  in  the  acquisition  would 
include  8.07  miles  of  20-inch  pipeline, 
one  12-inch  and  16-inch  orifice  meter 
tube,  a  regulating  station  and 
appurtenances  commencing  in  Beckham 
County,  Oklahoma  and  terminating  in 
Wheeler  County.  Texas.  It  is  stated  that 
United  constructed  the  Oklahoma-Texas 
Line  in  1982  to  comply  with  a  gas 
purchase  contract  and  transportation 
agreement  pursuant  to  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
to  connect  Oklahoma  Natural  Gas 
Company  to  facilities  owned  by  Red 
River  Pipeline  Company  (Red  River).  It 
is  stated  that  both  contracts  terminated 
in  1986.  It  is  stated  that  subsequent 
thereto.  United  has  utilized  the  line 
solely  for  intemiptible  Section  311 
shipments. 

Pan  Am  states  that  it  is  acquiring  the 
Oklahoma-Texas  Line  from  United  and 
that  Pan  Am's  ownership  of  the  line  is 
contingent  upon  the  issuance  of  an  order 
approving  an  application  for 
abandonment  filed  by  United  in  Docket 
No.  CP89-1547-000.  Pan  Am  farther 
states  that  at  that  time  a  Special 
Warranty  Deed  and  Bill  of  sale  will  be 
prepared.  Pan  Am  states  that  it  will 
acquire  the  Oklahoma-Texas  Line  at  a 
cost  of  $3,000,000. 

It  is  stated  that  Pan  Am  proposes  to 
operate  as  a  transporter  of  natural  gas 
in  Oklahoma  and  Texas.  It  is  also  stated 
that  Pan  Am  proposes  tariffs  for  firm 
and  intemiptible  transportation  on  the 
Oklahoma-Texas  Line  and  initial 
maximum  and  minimum  firm  and 
intemiptible  rates  for  such 
transportation. 

Pan  Am  states  that  since  it  is 
acquiring  the  Oklahoma-Texas  Line 
from  United,  it  proposes  to  utilize 
United's  existing  gas  plant  in  setvice  for 
this  line.  Howevm.  it  is  stated  that 
because  Pan  Am  is  acquiring  the  line  for 
purposes  of  operating  the  tacilities  as  a 
stand  alone,  point-to-point  tranenHSsion, 
it  wrill  be  necessary  to  constmct  a 
metering  station  at  the  point  at  which  its 
line  interconnects  with  the  facilities  of 
Red  River  in  Texas.  Pan  Am  estimates 
the  cost  of  installing  the  measuring  and 


regulating  station  to  be  $450,000,  which 
will  be  capable  of  handling  maximum 
daily  gas  flows  of  150.000  Mcf.  Pan  Am 
states  that  the  meter  station  will  be 
financed  by  internally  generated  funds. 
Comment  date:  December  11, 19M,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP90-186-000| 
November  20, 1989 

Take  notice  that  on  October  31, 1989. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
2521.  Houston,  Texas  77252,  filed  in 
Docket  No.  CP90-186-000  and 
appUcation  pursuant  to  section  7(b)  and 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity,  authorizing  the 
implementation  of  a  replacement 
storage  service  under  a  new  Rate 
Schedule  SS-1  and  a  sales  service  under 
a  new  Rate  Schedule  SCQ.  and  for  an 
order  permitting  and  approving  the 
abandonment  of  service  under  Rate 
Schedule  WS,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  states  that  by 
Commission  order  issued  September  1, 
1960  in  Docket  Nos.  G-18968  and  G- 
18969  (24  FPC  364),  as  subsequently 
amended  by  Commission  orders.  Texas 
Eastern  is  currenUy  authorized  to 
provide  a  storage  service  under  its  Rate 
Schedule  WS  (Winter  Service)  to  25 
customers  for  up  to  a  total  Maximum 
Daily  Quantity  (MDQ)  aggregating 
597,358  Dekatherms  (Dt)  based  upon 
dedicated  storage  capacity  in  the 
Accident  Leidy,  and  Oakford  Storage 
Fields.  Texas  Eastern  also  states  that 
the  primary  terms  of  21  of  the  WS 
service  agreements  have  expired  and 
the  remainder  will  expire  shortly. 

Texas  Eastern  further  states  that  due 
to  changes  in  the  regulatory  and 
business  climate  under  which  Texas 
Eastern  must  operate,  that  changes  in 
the  nature  of  the  WS  service  are 
necessary.  To  this  end  on  November  15, 
1988.  Texas  Eastern  sent  letters  of 
termination  to  all  its  WS  customers,  and 
hidicated  to  the  WS  customers  a  desire 
to  negotiate  new  service  contracts  to 
replace  the  terminated  WS  contract*. 
Texas  Eastern  states  further  that  by 
the  Stipulation  and  Agreement  filed  May 
31. 1989  in  Docket  No.  RP88-67,  et  al. 
the  issues  of  (i)  whether  the  current  cost 
allocation  and  rate  design  of  Texas 
Eastern's  service  under  Rate  Schedule 
WS  is  unjust,  unreasonable,  imduly 
preferential  and.  If  so,  whether  and  in 
what  manner  the  cost  allocation  and 
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rate  design  of  the  WS  service  and  Texas 
Eastern's  other  services  should  be 
modified  and  (ii)  the  effect  of  any 
changes  in  rates  for  WS  service  upon 
the  rates  charged  pursuant  to  Texas 
Eastern's  other  sales  and  transportation 
rate  schedules,  will  be  treated  as  a 
contingent  reserved  issue  in  order  to 
allow  the  WS  customers  and  Texas 
Eastern  to  negotiate  new  service 
agreements  to  replace  the  WS  service; 
that  the  Stipulation  and  Agreement  also 


provided  that  the  litigation  of  the 
appropriateness  of  the  rates  for  the 
existing  WS  service  will  be  held  in 
abeyance  until  November  1, 1989,  in 
order  to  permit  Texas  Eastern  and  its 
customers  to  submit  a  restructuring  plan 
for  the  WS  service,  otherwise,  the  issues 
would  be  set  for  hearing;  that  it  was 
against  this  backdrop  that  Texas 
Eastern  proposed  and  negotiated  with 
its  customers  on  the  terms  and 
conditions  of  new  services  to  replace 


Rate  Scheduled  WS;  and  that 
accordingly.  Texas  Eastern  Is  submitting 
the  instant  application  for  the 
restructured  service. 

Texas  Eastern  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  implementation  of 
storage  service  under  a  new  Rate 
Schedule  SS-1  and  sales  service  under  a 
new  Rate  Schedule  SCQ,  up  to  the 
following  quantities  (Dt): 


CuBlomar 


ZoneB: 

Arkansas/ Louisians  Oas . 
Assodated  Natural  Gaa.- 
City  ot  Caro.  IL.. 


Quantities  to  be  Nominatad  by  Buyer 


Central  Illinois  Public  Service  Co ... 

Consumers  Gas  Co _ _ 

CHy  of  Kennett  MO 

City  o*  LawrencetNjrg,  TN ™..__ 

CMy  o«  Ijebanon,  TN 

Mississippi  Valley  Gas  Co 

Union  Electric  Co._ _ 

United  Qties  Gas  Co 

ZoneC: 

l»»diana  Gas  Co 


City  of  Somerset,  KY 

Zone  D: 

Algonqufci  Gas . 


Brooktyn  Linton  Gas  Co- 

Chemtiersburg,  PA 

CohjmtiiS  Gas  Trans 


ConaoHMad  Edson  Ca  of  NY. 

Etaabamoam  Gaa  Co 

Long  Wand  UghHriQ 

New  Jersey  Natural  Gas 

Perm  Fuel  Gas _ 

Philadelphia  Electric., 


Pt*adelphia  Gas  Worica 

Public  Service  Bectric  S  Gas  Co..~ 


Total. 


Maximuni 
daily 


Quanmy 
(1) 


623 
16,665 

312 
S.709 

125 
2,021 

415 

415 
7.711 
1,557 

386 

3.563 

207 

185.586 
62.268 

2.700 
11.713 
64,362 
872 
15,572 
59,171 

5.362 
43,601 
44,118 
62,286 


Maximum 
storMe 
quwffty 

(2) 


37,350 

999,900 
18,720 

342.540 
7,470 

121,230 
24.930 
24,930 

462.690 
93,420 
23.130 

213,750 
12,420 

11.135,160 

3,737,160 

162,000 

702,720 

3.861.720 

52.290 

934,290 

3,550.230 

322,920 

2,616,030 

2,647.080 

3,737.  160 


597.358       35,841,240 


SS-1 


NorvSCQ 

Storage 

quanMy' 

(3) 


Non-SCO 

deity 


9uanMy< 


SCQ- 
Sufflnwf 


quanlily* 
(5) 


Tha  nomination  must  equal  difference  between  maximum  storage  Quantity  (Col,  2)  and  summer  contract  quantity  KM.  «!) 
»  Thts  nommaLon  may  not  exceed  1 1 0%  of  1  /21 4th  of  non-SCO  s'ofiioe  quantity  (Col  3)  •^~     >  y 

»  Buyer  may  nominate  up  to  tfie  maximum  storage  quantity  (Col.  2) 


Texas  Eastern  states  that  the  above 
customers  have  been  tendered 
precedent  agreements  by  Texas  Eastern 
to  purchase  the  SS-1  storage  service 
and,  if  desired  by  the  customers,  the 
SCQ  sales  service,  Texas  Eastern 
further  states  that  it  will  supplement  this 
application  when  the  precedent 
agreements  are  executed: 

Texas  Eastern  states  that  for  service 
rendered  by  Texas  Eastern  to  each 
Buyer  pursuant  to  Rate  Schedule  SS-1. 
Buyer  shall  pay  each  month  the  sum  of 
the  following  charges: 

A.  MDWQ  Charge:  The  Demand 
Charge  rate  multiplied  by  the  Maximum 
Daily  Withdrawal  Quantity  (MDWQ). 

B.  Space  Charge:  The  Space  Charge 
rate  multiplied  by  one-twelfth  (V4«)  of 
the  Maximum  Storage  Quantity  (MSQ). 


C  Injection  Charge:  The  Injection 
Charge  rate  multiplied  by  the  quantity  of 
gas  injected  pursuant  to  Rate  Schedule 
SS-1  for  the  month. 

D.  Withdrawal  Charge:  The  applicable 
Withdrawal  Charge  rate  multiplied  by 
the  quantity  of  gas  withdrawn  from 
storage,  other  than  Aiithorized  Overrun 
Quantities,  pursuant  to  Rate  Schedule 
SS-1  for  the  month. 

E.  AOQ  Charge:  The  applicable 
authorized  overrun  charge  rate 
multiplied  by  the  quantity  of  Authorized 
Overrun  Quantity  delivered  to  Buyer  for 
the  month. 

F.  Commodity  Sales  Charge:  The 
applicable  commodity  charge  rate 
multiplied  by  the  quantity  of  gas 
purchased  by  Buyer  from  Texas  Eastern 


and  delivered  to  Texas  Eastern  for  the 
month. 

Texas  Eastern  states  that  for  all 
bervice  provided  to  Buyer  during  the 
Summer  Season  under  Rate  Schedule 
SCQ,  Buyer  shall  pay  Texas  Eastern 
each  month  during  the  year  the  sum  of 
the  Demand  Charges  and  Commodity 
Charges  as  follows: 

Capacity  Reservation  Charge:  The 
Capacity  Reservation  rate  multiplied  by 
one-twelfth  (Vit)  of  Summer  Contract 
Quantity. 

Commodity  Charge:  The  applicable 
Commodity  Charge  rate  multiplied  by 
the  quantity  of  gas  purchased  during  the 
month  by  Buyer  for  subsequent  injection 
into  storage  under  Rate  Schedule  SS-1. 
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Texas  Eastern  states  that  no  new 
facihties  will  be  required  inasmuch  as 
Texas  Eastern  will  utilize  the  facilities  it 
has  been  utilizing  to  render  the  service 
under  Rate  Schedule  WS  that  it 
proposes  to  abandon  herein. 

Texas  Eastern  requests  permission 
and  approval  to  abandon  servipe  under 
its  Rate  Schedule  WS  as  follows: 


Customer 


ZoneB: 

Arkansas/ Louisiana  Gas 

Associated  Natural  Gas  Co 

City  of  Cairo,  IL 

Central  Illinois  PuWic  Service  Co. 

Consumers  Gas  Co 

City  ot  Kenrwtt.  MO 

City  of  Lawref>cetxirg,  TN 

City  ot  Lebanon,  TN — 

Mtsstssipp)  Valley  Gas  Co — 

Union  Electric  Co 

United  Cities  Gas  Co 

ZoneC: 

Indiana  Gas  Co ™ 

City  o<  Somerset,  KY 

ZooeD: 

Algonquin  Gas  Trans 

Brooklyn  Union  Gas  Co 

Chambersburg.  PA „ 

Columbia  Gas  Trans 

Consolidated  Edison  Co.  o(  NY... 

Elraabethtown  Gas  Co 

Long  Island  Lighting  Co .. 

New  Jersey  Natural  Gas 

Penn  Fuel  Gas 

Philadelphia  Electric - 

PhiladelpWa  Gas  Works 

Public  Service  Electric  &  Gas 


WS 
servKe 
aban- 
doned 
(MOO/ 

DT) 


Total. 


623 
16.665 

312 
5.709 

125 
2.021 

415 

415 
7.711 
1.557 

386 

3,563 
207 

185,586 

62.286 

2,700 

11.713 

64.362 

672 

15,572 

59,171 

5,382 

43.601 

44.118 

62.286 


597,358 


Texas  Eastern  alleges  that 
authorization  of  Texas  Eastern's 
proposal  herein  will  enable  Texas 
Eastern  to  restructure  the  WS  service  to 
meet  the  changes  that  are  taking  place 
in  the  marketplace  and  the  regulatory 
climate  under  which  Texas  Eastern  must 
operate,  that  customers  should  be  able 
to  purchase  gas  at  off-peak  prices  and 
store  such  gas  for  delivery  during  the 
peak  winter  period,  thereby  reducing 
costs  to  the  consumers,  and  that  in 
addition,  the  customers'  ability  under 
Rate  Schedule  SS-1  to  tender  "third 
party"  gas  supplies  will  enhance  the 
customers'  ability  to  diversify  its  supply 
sources  for  storage  injection. 

Comment  date:  December  11. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

3.  Williams  Natural  Gas  Company 

[Docket  No.  CP90-23ft-000) 
November  20. 1989. 

Take  notice  that  on  November  13. 
1989.  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa.  Oklahoma 


74101.  filed  in  Docket  No.  CP90-23&-000 
a  request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Midstates  Pipeline  Company 
(Midstates),  a  marketer  of  natural  gas. 
under  WNG's  blanket  certificate  issued 
in  Docket  No.  CP86-631-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  proposes  to  transport,  on  a  firm 
basis,  up  to  5,400  dt  equivalent  of 
natural  gas  on  a  peak  day,  5,000  dt 
equivalent  on  an  average  day  and 
600,000  dt  equivalent  on  an  annual  basis 
for  Midstates.  It  is  stated  that  WNG 
would  receive  the  gas  for  Midstate's 
account  at  various  receipt  points  on 
WNG's  system  in  Oklahoma,  and  would 
deliver  equivalent  volumes  at  various 
points  on  WNG's  system  in  Kansas.  It  is 
asserted  that  the  transportation  service 
would  use  existing  facihties  and  would 
not  require  the  construction  of 
additional  facilities.  It  is  explained  that 
the  transportation  service  commenced 
October  1, 1989,  under  the  self- 
implementing  authorization  provisions 
of  i  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST90-341. 

Comment  date:  January  4, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP9O-238-0001 
November  20, 1989. 

Take  notice  that  on  November  13. 
1989.  Tennessee  Gas  Pipehne  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252  filed  an  application  with 
the  Commission  in  Docket  No.  CP90- 
238-000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  (NGA)  for  permission 
and  approval  to  partially  abandon  a 
firm  transportation  service  performed  by 
Tennessee,  inter  alia,  for  Natural  Gas 
Pipeline  Company  of  America  (Natural), 
all  as  more  fidly  set  forth  in  the 
application  which  is  open  to  public 
inspection. 

'Tennessee  states  that  the  Commission 
order  on  remand  amending  prior  order 
issued  September  25. 1987.  in  Docket  No. 
CP84-132-005  et  al.  (41  FERC  ^61,307) 
authorized  Tennessee,  inter  alia,  to 
provide  a  firm  transportation  service  of 
up  to  32,500  Mcf  of  natural  gas  per  day 
through  the  Project  South  Pass  Block  77 
facilities,  offshore  Louisiana,  to 
Plaquemines  Parish,  Louisiana,  for 
Natural.  Tennessee,  with  Natural's 
consent,  now  proposes  to  reduce  its  firm 
transportation  service  volumes  to  21,000 


Mcf  per  day.  because  Natural  needs  less 
gas.  Tennessee  transports  this  gas  for 
Natural  under  its  FERC  Rate  Schedule 
T-175. 

Comment  date:  December  11, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Williams  Natural  Gas  Company 

[Docket  No.  CP90-24O-O00) 
November  20. 1989. 

Take  notice  that  on  November  14, 
1989,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa,  Oklahoma 
74101,  filed  in  Docket  No.  CP9O-240-000 
a  request  pursuant  to  85  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  and  the  Natural  Gas  PoUcy  Act 
(18  CFR  284.223)  for  authorization  to 
transport  natural  gas  for  Phillips  66 
Natural  Gas  Company  (Phillips),  a 
producer,  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP86- 
031-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
Commission  and  open  to  public 
inspection. 

WNG  proposes  to  transport,  on  a  firm 
basis,  up  to  200  dt  of  natural  gas 
equivalent  per  day  for  Phillips  pursuant 
to  a  transportation  agreement  dated 
October  4, 1989.  between  WNG  and 
Phillips.  WNG  would  receive  the  gas  at 
various  existing  receipt  points  on  its 
system  in  Oklahoma  and  deliver 
equivalent  voliunes.  less  fuel  used  and 
lost  and  luiaccounted  for  quantities,  to 
various  existing  delivery  points  on  its 
system  in  Kansas  and  Missouri. 

WNG  states  that  the  estimated  daily 
and  armual  quantities  would  be  200  dt 
and  73,000  dt,  respectively.  Service 
under  S  284.223(a)  commenced  on 
October  4. 1989,  as  reported  in  Docket 
No.  ST90-340-000,  it  is  stated. 

Comment  date:  January  4. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

El  Paso  Natural  Gas  Company 

[Docket  No.  CP90-241-0001 
November  20, 1989 

Take  notice  that  on  November  15. 
1989.  El  Paso  Natural  Gas  Company  (El 
Paso).  P.O.  Box  1492.  El  Paso.  Texas 
79978.  filed  in  Docket  No.  CP90-241-000 
a  request  pursuant  to  8  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-433-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 


is  on  file  with  the  Commission  and  open 
to  public  inspection. 

El  Paso  proposes  to  transport  natural 
gas  on  an  intemiptible  basis  for  Devon 
Energy  Corporation  (Devon).  El  Paso  ■ 
explains  that  the  service  commenced 
September  23. 1989.  under  8  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST9Q-294-000.  El 
Paso  proposes  to  transport  on  a  peak 
day  up  to  870  MMBtu;  on  an  average  day 
up  to  870  MMBtu:  and  on  an  annual 
basis  up  to  317.550  MMBtu.  El  Paso 
proposes  to  receive  the  subject  gas  at  a 
point  of  receipt  on  its  system  in  Beaver 
County,  Oklahoma,  and  redeUver  the 
gas  at  a  deUvery  point  also  in  Beaver 
County,  Oklahoma. 

Comment  date:  January  4, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Texas  Gas  Transmission  Corporation 

[Docket  No.  CP9O-245-00O] 
November  20. 1989. 

Take  notice  that  on  November  15, 
1989,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street.  Owensboro,  Kentucky  42301. 
filed  in  Docket  No.  CP90-245-O00  a 
request  pursuant  to  8  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  intemiptible  transportation 
service  for  Columbia  Gas  Development 
Corporation  (Columbia  Development) 
imder  the  blanket  certificate  issued  in 
Docket  No.  CP88-686-000.  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  April  11, 
1989,  it  proposes  to  receive  up  to  75 
biUion  Btu  of  natural  gas  per  day  at 
specified  points  located  offshore  and 
onshore  Texas  and  Louisiana  and  in 
Indiana,  Ohio,  Kentucky,  Illinois,  and 
Arkansas  and  redeliver  the  gas  at 
specified  points  located  in  Warren 
County,  Ohio.  Texas  Gas  estimates  that 
the  peak  day,  average  day  and  annual 
volumes  would  be  75,000  million  Btu, 
1,000  million  Btu.  and  365.000  million 
Btu.  respectively.  It  is  indicated  that  on 
September  27, 1989,  Texas  Gas  initiated 
a  120-day  transportation  service  for 
Columbia  Development  under 
8  284.223(a),  as  reported  in  Docket  No. 
ST90-97-000. 

Texas  Gas  further  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Texas  Gas  states 
that  the  service  would  continue  on  a 
month-to-month  basis  unless  terminated 
upon  thirty  days  written  notice  by  either 


party.  Texas  Gas  proposes  to  charge 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  IT. 

Comment  date:  January  4, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice.  * 

8.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP90-246-000] 
November  20. 1989. 

Take  notice  that  on  November  15, 
1989,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP90-246-^)00  a  request 
pursuant  to  85  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  transportation  service  for 
Tarpon  Gas  Marketing  Ltd.  (Tarpon),  a 
shipper  and  marketer  of  natural  gas, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP8&-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Conunission  and 
open  for  public  inspection. 

Panhandle  requests  authorization  to 
transport,  on  a  intemiptible  basis,  up  to 
a  maximum  of  100,000  dt  equivalent  of 
natural  gas  per  day  for  Tarpon  pursuant 
to  a  transportation  agreement  dated 
March  23, 1989.  Panhandle  states  that  it 
would  receive  the  gas  from  various 
existing  points  of  receipt  in  Colorado, 
Illinois,  Kansas,  Michigan,  Ohio. 
Oklahoma,  Texas  and  Wyoming  and 
redeliver  the  gas,  less  fuel  and 
unaccoimted  for  line  loss,  to  Union  Gas 
Limited  in  Wayne  County,  Michigan. 
Panhandle  indicates  that  the  total 
volume  of  gas  to  be  transported  for 
Tarpon  on  a  peak  day  would  be  100,000 
dt;  on  an  average  day  would  be  75,000 
dt;  and  on  an  annual  basis  would  be 
27,375.000  dL 

Panhandle  states  that  it  commenced 
the  transportation  of  natural  gas  for 
Tarpon  on  October  1, 1989.  at  Docket 
No.  ST9(>-252-000  for  a  120-day  period 
pursuant  to  8  284.223(a)(1)  of  the 
Commissions  Regulations.  Panhandle 
indicates  that  it  proposes  no  new 
facilities  in  order  to  provide  this 
transportation  service. 

Comment  date:  January  4, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP90-250-OOOJ 
November  20. 1989 

Take  notice  that  on  November  15, 
1989,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 


Docket  No.  CP90-25O-000  ■  request 
pursuant  to  8  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  PSl  Inc.  (PSI).  a 
shipper  and  marketer  of  natural  gas, 
imder  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP86-585-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
apphcation  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Panhandle  requests  authorization  to 
transport  on  an  intemiptible  basis,  up 
to  a  maximum  of  10.000  deka  therms  of 
natural  gas  per  day  for  PSI  from  receipt 
points  located  in  Colorado,  Illinois. 
Kansas,  Michigau  Ohio.  Oklahoma  and 
Texas  to  a  delivery  point  located  in 
Cass  County,  Missouri.  Panhandle 
anticipates  transporting  an  annual 
volume  of  3,650.000  dekatherms. 

Panhandle  states  that  the 
transportation  of  natural  gas  for  PSI 
commenced  October  1, 1989.  as  reported 
in  Docket  No.  ST90-186-000,  for  a  120- 
day  period  pursuant  to  8  284.223(a)  of 
the  Commission's  Regulations  and  the 
blanket  certificate  issued  to  Panhandle 
in  Docket  No.  CP86-585-000. 

Comment  date:  January  4. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP90-251-000| 

November  20, 1989. 

Take  notice  that  on  November  15. 
1989,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642.  filed  in 
Docket  No.  CP90-251-000  a  request 
pursuant  to  88  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Anadarko  Trading  Company 
(Anadarko),  a  marketer  of  natrual  gas, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP86-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  on 
an  intemiptible  basis  up  to  80.000  dt 
equivalent  of  natural  gas  on  a  peak  day, 
80,000  dt  equivalent  on  an  average  day 
and  29,200,000  dt  equivalent  on  an 
armual  basis  for  Anadarko.  Panhandle 
states  that  it  would  perform  the 
transportation  service  for  Anadarko 
under  Panhandle's  Rate  Schedule  PT. 
Panhandle  indicates  that  it  would 
receive  the  gas  at  designated  points  on 
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its  system  in  Colorado.  Illinois.  Kansas, 
Michigan.  Ohio,  Oklahoma  and  Texas 
and  would  deliver  equivalent  volumes  of 
gas,  less  fuel  used  and  unaccounted  for 
line  loss,  to  Anadarko  at  an 
interconnection  between  Panhandle's 
facilities  and  those  of  Mich-Con  Detroit, 
located  in  Wayne  County,  Michigan. 

It  is  explained  that  the  service 
commenced  October  1, 1989.  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Conunission's 
Regulations,  as  reported  in  Docket  No. 
ST9O-109.  Panhandle  indictes  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  January  4. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Northwest  Pipeline  Corporation 

[Docket  No.  CP9&-252-000J 
November  2a  1989. 

Take  notice  that  on  November  15, 
1989.  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108.  filed  in  Docket  No. 
CP90-252-000,  a  request,  pursuant  to 
S§  157.205  and  284.223  of  the 
Commission's  Regulations,  for 
authorization  to  provide  a  firm 
transportation  service  for  Kern  River 
Gas  Supply  Corporation  (KRGS),  a 
marketer  of  natural  gas.  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP86-578-O00  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  it  proposes  to 
transport  up  to  190.000  MMBtu  per  day 
of  natual  gas  for  KRGS  pursuant  to  a 
Transportation  Agreement  dated 
October  1, 1989,  under  Rate  Schedule 
TF-1.  for  an  initial  term  effective  from 
October  1, 1989.  to  December  31, 1992. 
and  continuing  from  year  to  year 
hereafter,  subject  to  termination  upon  12 
months  written  notice  by  either  party. 
Northwest  proposes  to  transport  the 
subject  gas  through  its  system  from 
Sumas,  Washington  to  a  primary 
delivery  point  to  be  located  at  an 
interconnection  near  Muddy  Creek. 
Wyoming  with  a  pipeline  proposed  to  be 
constructed  by  Kern  River  Gas 
Transmission  Company.  Pending 
completion  of  facilities  to  allow 
deliveries  at  the  primary  delivery  point. 
Northwest  will  make  deliveries  to 
existing  alternate  delivery  points 
located  between  Sumas  and  Muddy 
Creek  to  the  extent  that  capacity  is 
available  at  such  alternate  points  which 
is  not  committed  to  other  firm  services. 

Northwest  further  states  that  the 
maximum  daily  transportation  volumes 


would  be  no  more  than  190,000  MMBtu. 
while  it  initially  estimates  that  average 
day  and  annual  transportation  volumes 
initially  will  be  approximately  50,000 
MMptu  and  18.250,000  MMBtu. 
respectively. 

Comment  date:  January  4. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  ANR  Pipeline  Company 


Quantity 


64,500  Md  per  day. 

700,000  Dt  aqiMvalent  storage  capacity. 
100.000   Met   storage   capacity.   2.000 
Met  day  demand 


gas  service  provided  by  Applicant  under 
Rate  Schedule  CD,  GSS,  WSS,  FT  and 
IFS  to  Commonwealth  Gas  Pipeline 
Corporation  (commonwealth)  which  has 
assigned  such  service  rights  to  the  City 
of  Richmond  (Richmond).  Columbia  Gas 
Transmission  Corporation  (Columbia), 
Commonwealth  Gas  Services.  Inc. 
(CGS)  and  Virginia  Natural  Gas,  Inc. 
(VNG)  (referred  to  collectively  as 
Assignees)  and  to  provide  sales. 
[Docket  No.  CP90-254-0001  transportation  and  storage  services  to 

November  2a  1989.  Assigness.  all  as  more  fully  described  in 

Take  notice  that  on  November  16.  the  application  which  is  on  fie  with  the 

1989.  AN"R  Pipeline  Company  (ANR),  500      Commission  and  open  to  public 
Renaissance  Center.  Detroit,  Michigan         inspection. 

48243,  filed  in  Docket  No.  CP90-254-000,  Applicant  stales  that  it  presently 

0  request  pursuant  to  §  157.205  of  the  provides  service  to  Commonwealth 

Commission's  Regulations  under  the  pursuant  to  exisUng  and  expired  service 

Natural  Gas  Act  (18  CFR  157.205)  for  agreements  under  the  following  rate 

authorization  to  provide  a  schedules  at  the  mdicated  levels  of 

transportation  service  for  Wintershall  service: 

Energy/BASF  Corporation  

(Wintershall).  a  shipper,  under  ANR's  Rate 

blanket  certificate  issued  in  Docket  No.        ''<=*'***^ 
CP88-532-000  pursuant  to  section  7  of 

the  Natural  Gas  Act.  all  as  more  fully  ^ 

set  forth  in  the  request  on  file  with  the         gss.I!!."!' 
Commission  and  open  to  public 

inspection.  

ANR  states  that  the  transportation 
service  would  be  provided  pursuant  to  a  It  is  indicated  that  moreover,  as  a 

transportation  agreement  wherein  ANR       result  of  the  stipulation  and  agreement 
proposes  to  transport  up  to  20,000  which  was  filed  by  Applicant  on  August 

dekatherras  (dt)  per  day  equivalent  of  27. 19^.  in  Transcont  mental  GasPipe 

natural  gas,  on  an  interruptible  basis,  for     Lme  Corporation,  Docket  No.  RP88- 
Wintershall.  ANR  fiirther  states  that  it         68000.  et  al.  and  approved  by  the 
would  receive  the  natural  gas  at  ANR's        Commissioii  on  September  29, 1989. 
existing  points  of  receipt  located  in  the        Applicant  also  provides  semce  o 
offshore  Louisiana  gathering  area  and  commonwealth  under  the  following  Rate 

would  redeliver  the  natural  gas  for  the  Schedules: 

account  of  Wintershall  at  existing 
interconnections  located  in  the  state  of 
Louisiana.  ANR  indicates  that  the 
average  day  and  annual  volumes  of 
natural  gas  to  be  transported  would  be 
20.000  dt  and  7,300,000  dt,  respectively. 

ANR  states  that  service  under 
S  284.223(a)  of  the  Commission's  Applicant  slates  that  in  connection 

Regulations  (18  CFR  284.223(a))  with  the  restructuring  of  the 

commenced  on  September  12, 1989,  as  Commonwealth  system.  Assignees  have 

reported  in  Docket  No.  ST90-128-000.  negotiated  arrangements  with 

Comment  date:  January  4, 1990.  in  Conunonwealth  and  Applicant  which 

accordance  with  Standard  Paragraph  G       provide  for  their  assumption  of  the 
at  the  end  of  this  notice.  rights  and  obligations  of  Commonwealth 

with  respect  to  service  fi-om  Applicant. 
If  is  stated  that  in  this  cormection,  by 
assignment  dated  October  19. 1989, 
Commonwealth  has  assigned  all  of  its 
rights  and  obligations  under  its  existing 
agreements  with  Applicant  to 
Richmond.  Columbia.  CGS  and  VNG. 
Applicant  also  states  that  in  addition, 
pursuant  to  the  assignment.  Applicant 
has  agreed  and  consented  tgo  the 
transfer  by  Commonwealth  of  its  rights 
and  obligations  to  the  Assignees.  In 
order  to  effectuate  the  assignment. 


Rate 
Schedule 

Quantii/ 

FT     

64,500  Md  per  day 

IFS 

64,500  Md  per  day 

13.  Transcontinental  Gas  Pipe  Line 


[Docket  No.  COP9O-132-000J 
Novemt)er  21, 1989. 

Take  notice  that  on  October  25. 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant)  filed  an 
application,  as  supplemented  on 
October  30, 1989.  pursuant  to  section 
7(b)  and  (c)  of  the  Natural  Gas  Act  and 
the  Rules  and  Regulations  of  the 
Commission,  for  an  order  permitting  and 
approving  the  abandonment  of  natural 
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Applicant  requests  authorization  to 
abandon  natural  gas  services  provided 
to  Commonwealth  under  Rate  Schedules 
CD.  GSS,  WSS,  FT  and  IFS  and  in  lieu 
thereof,  to  provide  such  service  to  the 
assignees. 

Transco  also  indicates  that  in  lieu  of 
the  service  provided  to  Conunonwealth 
and  subject  to  the  terms  and  conditions 
of  the  Assignment  and  the  service 
agreements  between  Apphcant  and 
Commonwealth.  AppUcant  proposes  to 
provide  sales,  storage  and 
transportation  services  to  Assignees 
under  the  following  Rate  Schedules  at 
the  idnicated  service  levels: 


Assignee 

Quantity  (Md/d) 

Rate  Scbeduiaa  CO,  FT  and  IFS 

Richmond. 

CGS _... 

Columbia...... 

VNQ..„ 

0,693. 
6,377. 
13,715. 
34,715. 

Rata  SchwMes  OSS 

VNQ 

100.000  Md  storage  capacity. 
2,000  Md  daily  demand. 

Rate  SctMdules  WSS 

VNG 

700,000  Dt  equivalent  o(  storage  ca- 
pacity. 

Applicant  indicates  that  under  the 
terms  of  the  proposed  agreement,  the 
Assignees  will  assume  all  of 
Commonwealth's  rights  and  obligations 
under  the  service  agreements  with 
Applicant,  as  modified  by  the  settlement 
approved  by  the  Commission  in  Docket 
No.  RP88-68,  et  al.  In  addition,  pursuant 
to  the  assignment  Applicant  states  that 
the  parties  have  acknowledged  and 
agreed  that  the  assignment  will  confer 
upon  assignees  no  greater  right  or 
interest  in  service  than  what 
Commonwealth  is  presently  entitled. 

Applicant  indicated  that  assignees 
would  be  considered  "settling 
customers"  and  are  entitled  to  the 
interim  merchant  service  elected  by 
Commonwealth  effective  November  1. 
1989.  It  is  also  indicated  that  in  addition, 
tmder  Article  II  the  Assignees,  as 
settling  customers  are  entitled  to  certain 
long  term  and  limited  term  conversion 
rights  under  the  settlement  and  that 
those  rights  would  secure  to  Assignees 
on  a  proportionate  basis  relative  to  their 
respective  contract  demand  (CD) 
entitlements  under  the  terms  of  the 
assignments. 

Transco  also  states  that  as  part  of  the 
settlement,  settling  customers  also  have 
agreed  to  a  minimum  or  guraranteed 
annual  PSP  Commodity  Surcharge 
computed  in  one  of  two  ways,  at  the 
election  of  the  settling  customers,  and 


that  Commonwealth  has  elected  Option 
I  for  the  applicable  PSP  Commodity 
Charge  methodology.  Accordingly,  it  is 
indicated  that  Commonweatlh's  Option  I 
election  and  Commonweath's  fixed 
monthly  PSP  charge  would  be  binding 
on  Assignees  on  a  proprtionate  basis 
relative  to  their  respective  CD 
entitlements. 

Comment  date:  December  12. 1989,  in 
.accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  United  Gas  Rpe  Line  Company 

[Docket  No.  CP90-228-000] 
November  21. 1988. 

Take  notice  that  on  November  9, 1989, 
United  Gas  Pipe  Line  Company  (United), 
Post  Office  Box  1478,  Houston,  Texas 
77251-1178,  filed  in  Docket  No.  CP90- 
228-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  (18 
CFR  157.205)  for  permission  and 
approval  to  abandon  direct  sales  service 
and  the  metering  facilities  used  for  the 
sale  of  natural  gas  to  two  industrial 
customers  in  East  Baton  Rouge  Parisii, 
Louisiana,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  proposes  to  abandon  the  sales 
to  the  two  customers,  Kleinpeter  Farms 
Dairy.  Inc.  and  Kleinpeter  Farms 
Dehydration  Company,  in  response  to 
notification  by  both  customers  that  they 
wish  to  terminate  their  sales  contracts. 
It  is  stated  that  the  abandonment  of  the 
facilities  would  be  accompUshed 
without  detriment  or  disadvantage  to 
United's  other  existing  customers.  It  is 
asserted  that  the  original  cost  of  the 
facilities.  $21,287,  would  be  credited 
against  Account  101,  Gas  Plant  in 
Service. 

Comment  date:  January  5, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Endevco  Industrial  Gas  Sales 
Company 

Pocket  No.  CP9O-237-000J 
November  21, 1989. 

Take  notice  that  on  November  13, 
1989,  Endevco  Industrial  Gas  Sales 
Company  (Endevco),  8080  North  Central 
Expressway,  12th  Floor,  Dallas,  Texas 
75206.  filed  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
S  284.224  of  the  Commission's 
Regulations  (18  CFR  S  284.244) 
requesting  blanket  certificate 
authorization  to  engage  in  the  sale, 
transportation  (including  storage)  and 
assigiunent  of  natiiral  gas,  all  as  more 


fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Endevco  stales  that  it  is  a  public 
utility  in  the  State  of  Mississippi 
providing  natural  gas  services  subject  to 
the  regulation  of  the  Mississippi  Public 
Service  Commission  (Mississippi  PSC). 
Endevoc  further  states  that  it  is  a 
"Hinshaw  Pipeline"  and  is  exempt  from 
the  Commission's  jurisdiction  under 
section  1(c)  of  the  Natural  Gas  Act 
During  the  twelve-month  period 
beginning  on  November  1, 1968,  and 
ending  October  31, 1989,  Endevco 
asserts  that  it  received  84,  472  MMBtu's 
of  gas  into  its  system  and  that  all  such 
volumes  were  from  interstate  sources 
and  exempt  from  the  Commission's 
jurisdiction  tmder  section  1(c)  of  the 
Natural  Gas  Act 

Endevco  advises  that  it  has  received 
authority  from  the  Mississippi  PSC  to 
acquire  an  existing  natural  gas  liqtiid 
storage  facility  located  in  Mississippi, 
which  is  presently  subject  to  Mississippi 
regulation,  and  to  convert  such  a  facility 
into,  and  operate  such  facility  as  a 
natural  gas  storage  facility.  "The  instant 
authorization  is  being  sought  primarily 
because  Endevco  desires  to  utilize  the 
facility  to  provide  storage  service  for 
companies  located  outside  of 
Mississippi.  Endevco  states  that  the 
services  performed  tmder  the  requested 
blanket  authority  would  be  subject  to 
the  same  rates,  terms  and  conditions 
approved  by  the  Mississippi  PSC  for  like 
services  provided  to  LE)C's,  end-users 
and  public  utilities  located  within 
Mississippi. 

Comment  date:  December  12. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

16.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP9O-243-000] 
November  21, 1989. 

Take  notice  that  on  November  15, 
1969,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP9O-243-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Santa  Fe 
Minerals,  Inc.  (Santa  Fe),  imder  Texas 
Gas'  blanket  certificate  issued  in  Docket 
No.  CP86-686-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  a  gas  transportation 
agreement  dated  August  21, 1989,  Texas 
Gas  requests  authorization  to  transp>ort 
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up  to  7SJ0Oa  KfMBtu  of  natural  gas  per 
day  for  Santa  Fe  under  its  IT  Rate 
Schedule.  Texas  Gas  states  that  the 
agreement  provides  for  it  to  receive  the 
gas  at  various  existing  points  of  receipt 
along  its  system  and  deliver  the  gas  to 
various  existing  points  of  delivery 
located  in  Louisiana.  Santa  Fe  estimates 
that  the  average  day  and  annual 
transportation  quantities  would  be 
50,000  MMBtu  and  27  J0O.0O0  MMBta 
respectively.  Texas  Gas  advises  that  the 
service  commenced  October  14 1989,  as 
reported  in  Docket  No.  ST9O-18fr-0Qa 
under  S  284.223(a)  of  the  Commission's 
Regulations. 

Comment  date:  January  5, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  K  N  Energy,  Inc. 

[Docket  No.  CP90-25a-000l 
November  21. 1989. 

Take  notice  that  on  November  15, 
1989.  K  N  Energy.  Inc.  (KN).  P.O.  Box 
15265,  Lakewood.  Colorado  80215.  filed 
in  Docket  No.  CP90-253-«00  a  request 
pursuant  to  i  157.205  of  the 
Commission's  Regulations  for 
authoriiation  to  construct  and  operate 
sales  taps  fur  llie  delivery  of  natural  gas 
to  end  users  under  KN's  blanket 
certificate  issued  in  Docket  Nos.  CP8^ 
140-000,  CP83-14a-001.  and  CP83-140- 
002  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

KN  proposes  the  construction  and 
operation  of  sales  taps  to  various  end 
users  located  along  its  jurisdictional 
pipelines.  KN  states  that  the  proposed 
sales  taps  are  not  prohibited  by  any  of 
its  existing  tariffs  and  that  the 
additional  taps  will  have  no  significant 
impact  on  KN's  peak  day  and  annual 
deliveries. 

Comment  date:  January  5, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  Tennessee  Gas  Pipeline  Company 

[Docke»  No.  rP90-25a-0001 
November  21. 198a 

Take  notice  that  on  November  17, 
1989.  Tennessee  Gas  Pipeline  Company, 
(Tennessee)  P.O.  Box  2511.  Houstoa 
Texas  77252,  filed  in  Docket  No.  CPgO- 
25&-000  a  request  pursuant  to  \  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Pruet  Production  Company 
(Pruet).  under  its  blanket  authorization 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 


Conunission  and  open  to  public 
inspection. 

Tramessee  would  perform  the 
proposed  interruptible  transportation 
service  for  Pruet,  a  producer  of  natural 
gas.  pnrsiiant  to  a  gas  transportation 
agreement  dated  October  2a  1989 
(contract  no.  1-3887).  The  term  of  the 
transportation  agreement  is  from  the 
date  of  execution  and  shall  remain  in 
fuU  force  and  effect  Ua  a  term  of  one 
year  and  month  to  month  thereafter, 
subject  to  termination  upon  30  days 
prior  written  notice  to  the  other  party. 
Tennessee  proposes  to  transport  on  a 
peak  day  up  to  74,180  dekatherm;  cm  an 
average  day  up  to  74,180  dekatherm:  and 
on  an  annual  basis  27.075.700  dekatherm 
for  Pruet.  Tennessee  proposes  to 
transport  the  subject  gas  from  receipt 
points  located  in  Mississippi  and 
Alabama,  for  redelivery  to  various 
delivery  points  located  in  Alabama. 
Tennessee  avers  that  no  new  facilities 
are  required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
Regulations.  Tennessee  commenced 
such  self-implementing  service  on 
November  4, 1989,  as  reported  in  Docket 
No.  ST9(M71-000. 

Comment  date:  January  5, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  Trunkline  Gas  Company 

[Docket  No.  CF9O-261-000I 
November  21, 1989. 

Take  notice  that  on  November  17. 
1989,  Trunkline  Gas  Company 
(Tmnkline).  P.O.  Box  1642.  Houston, 
Texas  77251-1642.  filed  in  Docket  Na 
CP90-281-000  ■  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  trans(>artation 
service  for  NGC  Transportation.  Inc. 
(NGC),  a  marketer,  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Trunkline  states  that  pursuant  to  a 
trans;K>rtation  agreement  dated  March 
30. 1989.  uiKier  its  Rate  Schedule  PT.  it 
proposes  to  transport  up  to  50,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  NGC  Trunkline  states 
that  it  would  transport  the  gas  from 
receipt  points  in  the  states  d  Illinois, 
Louisiana,  Tennessee,  and  Texas,  from 


the  Panhandle  receipt  at  Douglas 
County.  Illinois,  and  from  the  areas  of 
offshore  Louisiana  and  offshore  Texas. 
as  shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas,  less  fuel  and 
unaccounted  for  line  loss,  to  Texas 
Eastern  in  WiUiamson  County,  Illinois. 

Trunkline  advises  that  service  under 
S  284.223(a)  commenced  September  28, 
1989,  as  reported  in  Docket  No.  ST90- 
190.  Trunkline  further  advises  that  it 
would  transport  2.000  dt  on  an  average 
day  and  730,000  dt  aimoally. 

Comment  date:  January  5, 199a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

20.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP9O-2fi7-00Ol 
November  21. 1980. 

Take  notice  that  on  November  17, 
1989.  Colorado  Interstate  Gas  Company 
(QG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944  filed  in  Docket 
No.  CP9O-267-00O  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.206)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Questar  Energy  Company  (Questar),  a 
natural  gas  marketer,  under  its  blanket 
authorization  issued  in  Docket  No. 
CP86-589-00a  et  al^  pursuant  to  section 
7  of  the  Natural  Gas  Act.  all  as  wan 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CIG  would  perform  the  proposed 
interruptible  transportation  service  for 
Questar,  pursuant  to  a  interruptible 
transportation  service  agreement  dated 
July  15. 1989.  The  transportation 
agreement  dated  July  15. 1989.  The 
transportation  agreement  is  effective 
until  August  1. 1990,  and  month  to  month 
thereafter  provided  that  after  July  31. 
1990,  either  party  may  terminate  the 
agreement  upon  30  days'  prior  written 
notice.  CIG  proposes  to  transport  up  to 
25.000  Mcf  of  natural  gas  on  a  peak  and 
day;  10,000  Mcf  on  an  average  day,  and 
on  an  annual  basis  3,650,000  Mcf  of 
natiu-al  gas  for  Questar.  CIG  proposes  to 
receive  the  subject  gas  at  an  existing 
point  of  receipt  located  in  Section  24- 
T18N-R106W.  Sweetwater  County, 
Wyoming  and  redeliver  the  gas.  less  fuel 
gas  and  lost  and  unaccounted-for  gas, 
and  redeliver  the  gas,  for  the  account  of 
Questar  in  Section  23-T12N-R60W, 
Weld  County,  Colorado.  CIG  avers  that 
no  new  facilities  are  required  to  provide 
the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  |  284.223(aMl) 
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of  the  Commission's  Regulations.  CIG 
commenced  such  self-implementing 
service  on  October  18, 1989,  as  reported 
in  Docket  No.  ST90-365-000. 

Comment  date:  January  5, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

21.  Trunkline  Gas  Company 

[Docket  No.  CP90-2S8-000] 
November  21. 1989. 

Take  notice  that  on  November  17, 
1989,  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP90-268-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Panhandle  Trading  Company 
(PTC),  a  marketer,  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated 
December  22, 1988,  under  its  Rate 
Schedule  PT.  it  proposes  to  transport  up 
to  65,000  dekatherms  (dt)  per  day 
equivalient  of  natural  gas  for  NGC. 
Trunkline  states  that  it  would  transport 
the  gas  from  receipt  points  in  the  states 
of  Illinois,  Louisiana,  Tennessee,  and 
Texas,  from  the  Panhandle  receipt  at 
Douglas  County,  Illinois,  and  from  the 
areas  of  offshore  Louisiana  and  offshore 
Texas,  as  shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas,  less  fuel  and 
unaccounted  for  line  loss,  to  Texas 
Eastern  in  Williamson  County,  Illinois. 

Trunkline  advises  that  service  under 
§  284.223(a)  commenced  October  3, 1989. 
as  reported  in  Docket  No.  ST90-324. 
Trunkline  further  advises  that  it  would 
transport  20,000  dt  on  an  average  day 
and  7.300.000  dt  annually. 

Comment  date:  January  8. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

22.  Trunkline  Gas  Company 

[Docket  No.  CP9O-257-000) 
November  22. 1989. 

Take  notice  that  on  November  17, 
1989.  Trunkline  Gas  Company 
(Trunkline).  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP9a-258-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Mountain  Iron  &  Supply 


Company  (Mountain  Iron),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-586-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  states  t  at  pursuant  to  a 
transportation  agreement  dated 
September  15. 1989,  under  its  Rate 
Schedule  PT,  it  proposes  to  transport  up 
to  1,000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  for  Mountain 
Iron.  Trunkline  states  that  it  would 
transport  the  gas  from  receipt  points  in 
the  states  of  Illinois,  Louisiana, 
Termessee,  and  Texas,  from  the 
Panhandle  receipt  at  Douglas  County, 
Illinois,  and  from  the  areas  of  offshore 
Louisiana  and  offshore  Texas,  as  shown 
in  Exhibit  "A"  of  the  transportation 
agreement  and  would  deliver  the  gas, 
less  fuel  and  unaccounted  for  line  loss, 
to  CIPSO— Effingham  in  Effingham 
County  Illinois. 

Trunkline  advises  that  service  under 
S  284.223(a)  commenced  October  1. 1989. 
as  reported  in  Docket  No.  ST90-323. 
Trunkline  further  advises  that  it  would 
transport  1,000  dt  on  an  average  day  and 
365,000  dt  annually. 

Comment  date:  January  8. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

23.  Trunkline  Gas  Company 

[Docket  No.  CPO-280-OOOj 
November  22, 1989. 

Take  notice  that  on  November  17, 
1989.  Trunkline  Gas  Company 
(Trunkline).  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP90-260-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Seagull  Marketing  Services. 
Inc.  (Seagull  Marketing),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-586-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated  April  27. 
1989.  under  its  Rate  Schedule  PT,  it 
proposes  to  transport  up  to  40.000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Seagull  Marketing. 
Trunkline  states  that  it  would  transport 
the  gas  from  receipt  points  in  the  states 
of  Illinois.  Louisiana.  Tennessee,  and 
Texas,  from  the  Panhandle  receipt  at 
Douglas  County.  Illinois,  and  from  the 
areas  of  offshore  Louisiana  and  offshore 
Texas,  as  shown  in  Exhibit  "A"  of  the 


transportation  agreement  and  would 
deliver  the  gas.  less  fuel  and 
unaccounted  for  line  loss,  to  Consumers 
Power  in  Elkhart  County.  Indiana. 

Trunkline  advises  that  service  under 
S  284.223(a)  commenced  October  13, 
1989.  as  reported  in  Docket  No.  ST9(>- 
402.  Trunkline  further  advises  that  it 
would  transport  40.000  dt  on  an  average 
day  and  10.000.000  dt  annually. 

Comment  date:  January  8, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

24.  Gulf  States  Transmission 
Corporation 

(Docket  No.  CP90-239-000) 

November  22, 1986. 

Take  notice  that  on  November  13, 
1989,  Gulf  States  Transmission 
Corporation  (GSTC)  1324  North  Heame, 
Suite  300.  Shreveport  Louisiana,  71107. 
fded  an  apphcation  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  (NGA).  as 
amended.  Part  157,  Subpart  E  of  the 
Commission's  Regulations  (18  CFR  Part 
157.  Subpart  E).  and  Part  284  of  the 
Regulations  (18  CFR  Part  284).  GSTC 
requests  an  abbreviated  application  for 
(1)  An  optional  expedited  certificate 
(OEC)  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  pipeline 
facilities  and  approving  initial  rates  to 
be  charged  for  transportation  service 
through  such  facilities;  and  (2)  issuance 
of  a  blanket  certificate  of  public 
convenience  and  necessity  to  perform 
self-implementing,  open-access 
transportation  service  by  means  by  such 
facilities,  and  to  perform  "routine 
activities,"  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

GSTC  proposes  to  construct  a  natural 
gas  transmission  system  extending  from 
a  point  in  Harrision  County,  Texas,  to  a 
point  in  Caddo  Parish.  Louisiana. 
Specifically.  GSTC  requests  that  the 
Commission  grant  it  an  optional 
expedited  certificate  authorizing  it  to 
construct  an  operate  the  proposed 
facilities  which  will  enable  and  existing 
gas  reserves  located  primarily  in  east 
Texas  to  be  transported  to  intrastate 
facilities  located  in  northwest  Louisiana, 
for  delivery  to  local  markets,  as  well  as 
to  downstream  interstate  pipelines. 
GSTC  proposes  to  construct  and  operate 
the  following  interstate  facilities: 

— ^Approximately  5.6  miles  of  20  inch 
O.D.  pipeline,  primarily  .312"  wall 
thickness,  from  Section  20  T-18-^, 
R-16-W,  Caddo  Parish,  Louisiana, 
to  N.  Jones  Survey,  A-371,  Harrison 
County,  Texas;  and 
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— Meter  ttatioRS  and  receipt  and 
delivery  points  at  each  tenninus  of 
the  aforementioned  pipeline. 
GSTC  statee  that  the  maximum 
throughpmt  of  the  proposed  facilities  will 
be  150.000  Mcf  per  day  at  the  design 
inlet  operating  pressiire  of  512  psig.  This 
pressure  is  necessary  for  CSTC  to 
deliver  gas  at  its  tenninus  in  Caddo 
Parish,  Louisiana  at  the  900  peig 
operating  pressure  of  Gulf  States 
Pipeline  Corporation.  GSTC  states  that 
no  compression  will  be  installed.  GSTC 
estimates  that  the  capital  cost  of  the 
proposed  facilities  will  be  $2,455,000. 
GSTC  proposes  to  finance  the  project 
through  short-term  loans  and  corporate 
funds  on  hand,  and  permanently  as  part 
of  its  over-all  long-term  fmancing 
program. 

GSTC  submits  that  the  initial  rates 
proposed  to  be  charged  for  the 
transportation  service  have  been 
derived  using  components  that  comply 
with  the  Commission's  standards  for 
assumption  of  economic  risk  by  OEC 
applicants.  Therefore,  GSTC  states  that 
it  will  be  assuming  the  economic  risJi  of 
the  project. 

Rnally,  GSTC  requests  that  the 
Commission  issued  a  blanket  certificate 
of  public  convenience  and  necessity 
authorizing  it  to  transport  natural  gas  for 
others  pursuant  to  5  7  of  the  NGA  and 
S  284.221  of  the  Commission's 
Regulations.  In  suppwrt  of  this  request, 
GSTC  appended  to  its  application  pro 
forma  tariff  sheets,  general  terms  and 
conditions,  and  service  agreements  to 
implement  such  open  access,  non- 
discriminatory transportation  to  be 
performed  on  a  self-implementing  basis 
under  the  blanket  certificate.  GSTC  also 
requests  that  the  blanket  certificate 
authorize  it  to  undertake  the  "routine 
activities"  under  subpart  F  of  Part  157  of 
the  Commission's  Regulations. 

Comment  date:  December  13, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

25.  United  Gas  Pipe  Line  Company 

[Docket  Na  CP90-266-000) 

November  22, 1969. 

Take  notice  that  on  November  17, 
1989,  United  Gas  Rpe  Line  Company 
(United).  Post  Office  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP9O-265-000  a  request  pursuant  to 
§S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223]  for  authorization  to  provide  an 
intermptitile  transportation  service  for 
Gulf  South  Pipeline  Company  (Gulf 
South)  unaer  the  blanket  certiBcate 
issued  in  Docket  No.  CP8B-6-00a 
pursuant  to  section  7(c)  of  the  Natural 


Gas  Act.  as  more  fully  set  forth  in  the 

request  which  is  on  file  with  the 
Commission  and  open  to  the  public 
inspection. 

United  States  that  pursuant  to  a 
transportation  service  agreement  dated 
May  12, 1989,  as  amended  on  September 
14, 1989,  it  proposes  to  receive  up  to 
300,000  Mcf  per  day  at  specified  points 
located  onshore  and  offshore  Louisiana, 
Texas,  and  Mississippi  and  redeliver  the 
gas  at  specified  points  located  in  the 
states  of  Louisiana.  Alabama,  and 
Missississippi.  United  estimates  that  the 
peak  day,  average  day  and  annual 
volumes  would  be  309,000  millitm  Btu. 
309,000  million  Btu,  and  112,785.000 
million  Btu,  respectively.  It  is  indicated 
that  on  September  15, 1989,  United 
initiated  a  120-day  transportation 
service  for  Gulf  South  under 
§  284.223(a),  as  reported  in  Docket  No. 
ST9O-339-000. 

United  further  states  that  no  facilities 
need  by  construcuted  to  implement  the 
service.  United  states  that  the 
agreement  would  continue  on  a  roonth- 
to-month  basis  until  terminated.  United 
proposes  to  charge  rates  and  abide  by 
the  terms  and  conditions  of  its  Rate 
Schedule  ITS. 

Comment  date:  January  8, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notica 

28.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP9O-248-O00J 
November  22. 1968. 

Take  notice  that  on  November  15, 
1989.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642. 
HoustcMi.  Texas  77251-1642,  filed  in 
Docket  No.  CP90-248-000  a  request 
pursuant  to  §  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  transportation  service  for  Home 
Petroleum  Corporation  (HPC),  a  shipper 
and  producer  of  natural  gas,  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  for 
public  inspectioTL 

Specifically,  Panhandle  requests 
authority  to  transport  up  to  2,000  dt  per 
day  on  an  interruptible  basis,  pursuant 
to  a  transportation  agreement  dated 
September  14, 198a  between  Panhandle 
and  HPC  Panhandle  states  that  the 
transportation  agreement  provides  for 
Panhandle  to  receive  gas  from  various 
existing  points  of  receipt  located  in  the 
State  of  Wyoming.  Panhandle  states  that 
it  would  then  redehver  subject  gas,  less 
fuel  used  and  unaccounted  for  line  loss. 


to  Mountain  F\iel  in  Sweetwater  County, 
Wyoming.  Panhandle  Indicates  that  the 
total  volume  of  gas  to  be  transported  for 
HPC  on  a  peak  day  wouU  be  2,000  dt; 
on  an  average  day  would  be  1,500  dt; 
and  on  an  annual  basis  would  be  730,000 
dt. 

Panhandle  states  that  it  coaunenced 
the  transportation  of  natural  gas  for 
HPC  on  October  1, 1989,  at  Docket  No. 
ST90-317-000  for  a  120-day  period 
pursuant  to  i  284.223(aKl)  of  the 
Commission's  Regulations.  Panhandle 
indicates  that  it  proposes  no  new 
facilities  in  order  to  provide  this 
transportation  service. 

Comment  date:  January  8. 1990,  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

27.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP90-255-000] 
November  22. 1989. 

Take  notice  that  on  November  17, 
1989,  El  Paso  Natural  Gas  Company  (El 
Paso).  Post  Office  Box  1492.  EI  Paso. 
Texas  79978.  filed  a  request  with  the 
Commission  in  Docket  No.  CP90-255- 
000.  pursuant  to  \  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA),  for 
authorization  to  transport  natiiral  gas 
for  Phillips  Gas  Marketing  Co.  (Phillips), 
a  natural  gas  shipper,  under  its  blanket 
certificate  issued  in  Docket  No.  CP8fr- 
433-000,  all  as  more  fully  set  forth  in  the 
request  which  is  open  for  public 
inspection. 

El  Paso  proposes  an  interruptible 
transportation  service  for  PhilUps  of 
51,500  MMBtu  equivalent  of  natural  gas 
on  peak  and  average  days,  and 
18.797,500  MMBtu  equivalent  per  year. 
El  Paso  would  transport  gas  for  PhUlips 
from  any  receipt  point  on  its  system  to 
various  existing  Texas  delivery  points 
and  existing  delivery  points  near 
Topock.  Arizona,  and  Blythe,  California, 
also  on  El  Paso's  system.  El  Paso 
commenced  its  transportation  service 
for  Phillips  on  September  26. 1989,  under 
the  120-day  automatic  authorization 
provisions  of  %  284.233(a)  of  the 
Regulations,  as  reported  in  Docket  No. 
ST90-356. 

Comment  date:  January  8. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2&  Colorado  Interstate  Gas  Company 

[Docket  Na  CP90-242r^)00) 
November  22. 1989. 

Take  notice  that  on  November  15, 
1989,  Colorado  Interstate  Gas  Company 
(GIG).  Post  Office  Box  1087.  Colorado 
Springs.  Colorado  80044.  filed  in  Docket 
No.  CP90-242-000  a  request  pursuant  to 
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S  284.223  of  the  Commisaian's 
Regulations  under  the  Naturat'Gae;  Act 

for  authorizatioa  to  provide  an 
intemiptiblft  iHBapKtatfiBBaaaiBa  for 
Amocff  PtadtKtifMi  GoBpan^flAacKa),  a 
producer  irf  natural  gas.  under  itoi 
blanket  certificate  issued  in  Qockef  No. 
CPSOoSSe^  et  ai.  pursuant  to.  section  7(c) 
of  the  Natural  Gas  Act,  ail  as  mare  fiiUy 
set  forth  in  the  request  oafile  with  tha 
Commission  and  open  to  public 
inspection. 

GIG  states  that  it  would  receive 
natural  gas  for  Amoco  from  various 
existing  points  of  receipt  on  QG-'s 
system  in  Kansas.  Wyoming,  Oklahoma 
and  Colorado,  and  would  redeliver  the 
gas  for  the  account  of  Amoco  in 
Sweetwater  County,  Wyoming. 

GIG  states  that  the  maximum  daily, 
average  daily  and  annual  quantities  that 
it  would  transport  for  Amoco  would  be 
50,000  Mcf  of  natural  gas,  20.000- Mcf  of 
natural  gas  and  7,300.000  Mcf  of  natural 
gas.  respectively. 

GIG  indicates  that  in  Docket  No. 
ST90-333,  filed  writh  the  CoimniBBioii.  it 
reported  that  transportataos  service  for 
Amoco  bad  begun  on  October  1, 1989 
under  the  120»day  automatic 
authorization  provisiona  of  (  2S4.223(a). 

Commantdate:  January  8«  IMO.  in 
accordance  with  Standacd  PaeagraphG 
at  the  end  of  this  notice. 

29.  Southetn  Natural' Gas  Company 

[Docket  No.  CPaB-26B-OQD{ 
November  22. 1989. 

Take  notice  that  on  November  17, 
1989.  Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP9&-2e6-000  a  request 
for  authorizatioTT  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  to 
abandon  certain  regulating  and 
measurement  facilities  and  to  change 
the  operation  of  an  existing  deh  very 
point  by  shifting  contract  demand  from 
one  point  to  another  and  by  altering  the 
contract  delivery  pressure  at  one  point 
pursuant  to  Southern's  blanket 
certificate  of  public  oxcvenience  and 
necessity  issued  in  Docket  No.  CP629- 
406-000.  all  as  more  fuUy  set  forth  in  die 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  iLis.cucrently 
authorized  to  sell  and  deliver  natural 
gas  to  Alabama  Gas  Corporatlan. 
(Alagasco)  ai  the  Green-Hai» Delivery 
Point  (Greene-Hale)  and  thfcTuacaloosa 
No.  2  Pomt  of  Delivery  (Tuacalooaa  Na 
2)  undes  a  Service  Agreement  betweeit 
Sioalhem  and  Alagasco. 


Southern  ecplatna  that  tha  Geesne- 
Halie  and  TuseMooaa  No.  2  meter 
stations  Ue  adpcent  to  each  atheron 
Southern's  prpe&ne  system.  Southam 
and  Alagasco  have  agreed  that  Soottham 
may  cnaaiidate  deliveriBS  tvAlagaau 
at  TuKBtausa  Na  2.  which  woaU  be 
morsaflleient  for  both  parties,  it  is 
explained.  Thcrefare,  Southern  requests 
authorization  to  abaiuian  the  Gseene- 
Hala  meter  statiaa  and  transfer  the 
contract  demand  assigned  to  Greene- 
Hale  to  the  Tuscaloosa  Area  Delivoy 
Point 

Soutfaon,  siBtes  that  it  currently 
delivers  gas  supplies  to  Alagasco  9k 
Tuscalaosa  Na  2  at  a  contract  delivery 
pressure  of  3Qd  psig.  Southern  explains 
that  Alagasco  has  requested,  and 
Soutfaacn  has  agreed  to  deUver  nminHne 
pressnie  at  Tuscaloosa  No.  2.  As  a  result 
of  the  increased  deUvery  pressure. 
Southern  further  proposes  to  abandon 
two  3i-inch  regulators  and  appurtenant 
facilities  at  Tuscaloosa  No.  2.  which  will 
no  longer  be  necessary  upon  delivery  of 
main  line  pressure. 

Southern  states  that  tha  abandonment 
of  facilities;  shift  in  contract  demand; 
and  increase  in  delivery  pressors 
proposed  in  this  application  would  not 
result  in  any  terminadon  of  service,  and 
that  the  changes  would  not  result  in  a 
change  ta  the  total  conttact  demand 
delivered  to  Alagasca  Further.  Southern 
states,  that  (1)  it  has  suEicient  capacity 
to  accompli^  deliveries  at  Tuscaloo&a 
No.  2  at  the  revised  delivery  pressure 
and  change  in  eaatsact  demand  without 
detriment  or  disadvantage  to  its  other 
customers;  (2)  deliveries  at  the 
increased  delivery  pressure  would  have 
no  impact  on  Southern's  peak  day  and 
annual  deliveries;  and  (3)  the 
abandonment  and  change  are  not 
prohibited  by  any  existing  tariff  of 
Southern. 

CommeatdatB:  January  &  19S0,  in 
accordance  with  Standard  Para^vph  G 
at  the  end  of  this  notice. 

30.  Southern  Natural  Gas  Company 

[Docket  No.  CP9O-26&-000] 
November  24, 1989. 

Take  notice  that  on  November  21, 
1989.  Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2583. 
Birmingham,  Alabama  35202-2563.  filed 
in  Docket  No.  CP90-269-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorizatian:  ta  provide  transportation 
service  on  behalf  of  Texican  Natural 
Gas  Company  (Texican).  a  marketer  of 
natural  gas.  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP8B> 
318^960,  pursuant  to-aectica  7  of  the 
Natural  Gas  Act  ritaaoiorc  &dly  set 


forth  in  &e  applicidian  whicit  is  cm  fils 
witktfte  Caimnission  and  opea  to  pufatte 
inspection. 

Southern  states  airthnriiahoato 
transport,  on  an  intem^idhla  baaiaritp 
to  a  maximum  of  10,000  MMBtu  of 
natiiral  gas  per  day  for  Texican  ftrmi 
receipt  points  located  in  lauisiaBa. 
Offshoca  Loaiaiana.  Taxaat  QflUMv 
Texask  Mtasisflippi  and  Alahama  to  a 
delivery  point  located  in' Aiken  Ce—ly. 
South  Carolina.  Southeta  aothnpata* 
transporting  MTV  M]lfll»  of  natural  ^» 
on  an  aveMgp  ^ly  aad  an  annud 
volume  of  XfHMOU  Mkffita. 

Southern  states  that  the 
transportation  of  natural  gas  for  Texican 
commenced  September  22. 1989;  as 
reported  In  Dodcet  Na  STgo-123-OOa 
for  a  120-day  period  pursuant  to 
{  284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Southern  in  DtxJcet  Nb.  CP88- 
318-000. 

Comment  date:  January  8. 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

31.  T^nnkfine  Gas  CkMupany 

[Docket  No.  CPgO-^SiMlOOl 
Novemlier  2A.  VStQ. 

Take  notice  that  on  November  17. 
1969.  Tnuikfine  Gas  Company 
(Trunkline),  P.O.  Box  1642,  Houston. 
Texas,  77251-1842,  filed  in  Docket  Na 
CP90-259-080  a  request  pursuant  to 
(  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportfon  service  on  behalf  of  Amgas. 
Inc.  (Amgas),  under  TrunkHne's  blanket 
certificate  issued  in  Docket  No.  CP85- 
586-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  applicatimi  which  is  on  file 
with  the  Commissien  and  open  to  public 
inspectioiL 

Trunkline  requests  authorization  to 
transport  on  an  interruptible  basis,  up 
to  a  maximiun  of  50,000  dt  of  natural  ga« 
per  day  for  Amgaa  from  receipt  point* 
located  in  minois^  Louisiana,  offshore 
Louisiana,  Teimesaee^  offshore  Texas 
and  Texas  to  a  delivery  point  located  in. 
Douglas  County.  Illinois.  Trunkline 
anticipates  transpnrting.  on  an  average 
day  25.000  dt  and  an  annual  volume  of 
18,250.00adt 

Trunkline  slates  that  the 
transportation  of  natural  gas  fbr  AmgaA 
commenced  October  13. 1989.  as 
reported  in  Docket  No.  STgO-403-«M4 
for  a  120-day  period  pursuant  to 
S  284.223(a)  af  the  Commission's 
Regulaticns  and  the  blanket  certificate 
issued  to  Trimkline  in  Docket  Na  CPSft- 
586-OeQt 
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Comment  date:  January  8, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3Z  Northern  Natural  Gas  Company 
Division  of  Enron  Corp. 

[Doclcet  No.  CP90-263-000] 
November  24. 1989. 

Take  notice  that  on  November  17, 
1989.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  (Northern),  1400 
Smith  Street,  P.O.  Box  1188.  Houston. 
Texas  77251-1188,  filed  in  Docket  No. 
CP90-263-000,  an  application  pursuant 
to  S  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natxiral  gas  for  Enron  Oil  and 
Gas  Company  (Enron),  a  producer  of 
natural  gas,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  a  gas  transportation 
agreement  dated  October  16, 1989, 
Northern  requests  authority  to  transport 
up  to  150,000  MMBtu  per  day  of  natural 
gas,  on  a  firm  basis,  for  Enron.  Northern 
states  that  the  agreement  provides  for  it 
to  receive  the  gas  from  an  existing  point 
of  receipt  located  at  Matagorda  Island, 
Block  638,  offshore  Texas  and  to 
redeliver  the  gas  to  an  existing  point  of 
delivery  located  at  Matagorda  Island, 
Block  624,  offshore  Texas.  Enron  has 
informed  Northern  that  it  expects  to 
have  only  112.500  MMBtu  transported  on 
an  average  day  and  estimates  that 
54.750,000  MMBtu  would  be  transported 
armually.  Northern  advises  that  the 
transportation  service  commenced  on 
October  26. 1989,  as  reported  in  Docket 
No.  ST90-242-000,  pursuant  to  {  284,223 
of  the  Commission's  Regulations. 

Comment  date:  January  8, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the . 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  fiu"ther  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  8&-27962  Filed  11-29-89;  8:45  am) 

BtLLMQ  COOC  C717-01-H 

(Project  No.  10246-001  Arkansas] 

FAT  Energy  Corp^  Surrender  of 
Preliminary  Permit 

November  24, 1989. 

Take  notice  that  F  &  T  Energy 
Corporation,  permittee  for  the  "Toad 
Suck  Ferry  L+D  No.  8  Project  located  on 
the  Arkansas  River  in  Perry  County, 
Arkansas  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on  May  1, 
1987,  and  would  have  expired  on  April 


30, 1990.  The  permittee  states  that 
analysis  of  the  project  did  not  indicate 
feasibility  for  development. 

The  permittee  filed  the  request  on 
October  26, 1989,  and  the  preliminary 
permit  for  Project  No.  10248  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 
Loia  D.  Cashell, 
Secretary. 
[FR  Doc.  89-27963  Filed  11-2&-89:  8:45  am] 

BHJJNO  COOC  SriT-OI-M 


[Proisct  No.  10249-001  Texas] 

F  &  T  Energy  Corp.;  Surrender  of 
Preliminary  Permit 

November  24. 1989. 

Take  notice  that  F&T  Energy 
Corporation,  permittee  for  the  Lake  O' 
The  Pines  Project  located  on  the  Cypress 
Creek  in  Marion  County,  Texas  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  April  30, 1987,  and  would  have 
expired  on  March  31, 1990.  The 
permittee  states  that  analysis  of  the 
project  did  not  indicate  feasibility  for 
development. 

The  permittee  filed  the  request  on 
October  26, 1989,  and  the  preliminary 
permit  for  Project  No.  10249  shall  remain 
in  effect  through  the  thirtieth  day  after 
isbuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  eH'ect 
through  the  first  business  day  following 
that  day.  New  apphcations  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  89-27964  Filed  11-29-69;  8:45  am) 

BlUJNa  COOC  S717-01-M 


[Prdect  No.  10250-001  Arkansas] 

F  ft  T  Energy  Corp^  Surrender  of 
Preliminary  Permit 

November  24, 1989. 

Take  notice  that  F4T  Energy 
Corporation,  permittee  for  the  DeQueen 
Lake  Dam  Project  located  on  the  Rolling 
Fork  River  in  Sevier  County,  Arkansas 
has  requested  that  its  preliminary  permit 
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be  terminated.  The  preliminary  permit 
was  issued  on  April  21, 199a  and  woiUd 
have  expired  on  March  31, 1990.  The 
permittee  states  that  analysis  of  the 
project  did  not  indicate  feasibility  for 
development. 

The  permittee  filed  the  request  on 
October  28, 198B,  and  the  preliminary 
permit  for  Project  No.  10250  shall  remain 
in  effect  through  the  Airtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  rffect 
through  the  first  business  day  following 
that  day;  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 
Loia  O.  CssheU, 
Secretary. 

[FR  Doi;.  89-27965  Piled  11-29-89:  &45  am] 
BiujMa  COOC  (Tir-oi-a 


[Project  No.  10247-001  Texas] 

F&T  Energy  Corp^  Surrender  of 
Prelintihary  Permit 

November  34, 1989. 

Take  notice  that  F&T  Energy 
Corporation,  permittee  for  the  Wright 
Patman  Dam  Project  located  on  the 
Sulphur  River  in  Bowie  County,  Texas 
has  requested  that  its  preliminary  permit 
was  issued  on  May  11, 1987,  and  would 
have  expired  on  April  30, 1990.  The 
permittee  states  that  analysis  of  the 
project  did  not  indicate  feasibility  for 
development. 

The  permittee  filed  the  request  on 
October  28, 1989,  and  the  preliminary 
permit  for  Project  No.  10247  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 

Lois  a  Casball, 

Secretary. 

[FR  Doc.  89-27968  Filed  11-29-89;  8:46  am) 

SHJJNO  OODS  tM7-«*HS 


[Project  No.  10251 -OOT  Arkansas] 

F&T  Energy  Corp.;  Surrender  of 
Preliminary  Permit 

November  24. 1989. 

Take  notice  that  F  &  T  Ener^ 
Corporation,  permittee  for  thftDiecks. 
Lake  Dam  Project  located  on  the  Saline 


River  in  Sevier  County,  Arkansas  has 
requested  that  its  preliminary  {>errait  be 
terminated.  The  preliminary  permit  was 
issued  on  April  21, 1987,  and  would  have 
expired  on  March  31, 199a  The 
permittee  states  that  analysis  of  the 
project  did  not  indicate  feasibility  for 
development. 

The  permittee  filed  the  request  on 
October  26, 1989,  and  the  preliminary 
permit  for  Project  No.  MKSl  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 

Lois  D.  CaslieU, 

Secretary. 

(FR  Doc.  89-27967  Filed  11-29-89;  8.45  am] 

BiLUNQ  COOC  srir-oi-M 


[Docket  Na  RPt9-a45-00f] 

Paiute  Pipeline  Co^CompHance  FHina 

November  24, 1989. 

Take  notice  that  on  November  20, 
1989,  Paiute  I^peline  Company  (PaiuleJ 
tendered  for  filing  Substitute  Original 
Sheet  No.  11. 

Paiute  states  that  the  purpose  of  this 
filing  is  to  comply  with  Ordering 
Paragraph  (1)  of  the  October  27. 1989 
orderissued  by  the  Commission  in  the 
above- referenced  docket.  In  its  order, 
the  Commission  directed  Paiute  to 
revise  its  original  filing  to  reflect  the 
allocation  of  take-or-pay  costs  direct 
billed  by  Northwest  Pipeline 
Corporation  only  to  Paiute's  firm  sales 
customers.  Paiute  has  requested  waiver 
of  the  Commission's  regulations  to 
permit  an  effective  date  of  October  1, 
1989  for  Substitute  Original  Sheet  No. 
11. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  of  record 
and  interested  State  commissions  in  the 
above-captioned  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  IX)  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (16  CFR  385.211,  386.214|.  All 
such  protests  should  be  filed  on  or 
before  December  1, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  tabe 
taken;  but  will  not  serve  to  malte 
protestants  parties  to  the  proceeding. 


Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  tins 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  iospectioo. 
Lois  D.  Casiiell. 
Secretary. 
[FR  Doc  89-27968  FUed  11-29-89;  8:45  am] 

BHJJNO  COOC  fl717-ei-H 


[Docket  No.  CPt»-7S»-001] 

Transcontlneiital  Gas  Pipe  Line  Corp.; 
Saleof  NatuntfGa* 

November  21.  IS89. 

Take  notice  that  on  October  31, 198»» 
as  supplemented  on  November  16. 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  2800  Post  Oak 
Boulevard,  Houston.  "Texas  77251. 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Transco's 
Rate  Schedule  IS-1,  pursuant  to  the 
authorization  granted  by  order  in  Docket 
No.  CP89-759-000  issued  March  4. 1989 
(48  FERC  \  61.3(0). 

(1)  Name  of  Buyer  TXG  Gas  Marketing 

Company  (TXG) 

(2)  Location  of  Buyer  Owensboro, 

Kentucky 

(3)  Affiliation  between  Transco  and 

Buyer  TXG  and  Transco  are  both 
subsidiaries  of  Transco  Energy 
Company. 

(4)  Nattire  of  the  involvement  of  the 

affiliate:  purchase  for  resale 

(5)  Term  of  Sale:  one  (11  year 

commencing  December  1. 1989 

(6)  Estimated  Total  and  Maximum  Daily 

Quantities: 
Daily  Quantity— 100,000  MMBtu 
Estimated  Total— 36.5  Bcf 

(7)  Rates:  Maximum — 100  percent  load 

factor  rate,  as  adjusted,  currently  on 

file:  $2.04 
Minimum — Transco's  Unit  Price  for 

gas:  $1.72  plus  variable  costs 
To  be  charged  during  billing  period: 

minimum  rate. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  shoiild  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  puisuant  to  the  order  of 
March  24. 1989.  If  no  protest  is  filed 
within  that  time  or  die  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expusa.  If  a  protest' is  filed. 
Transsamay  sell  gas  for  120'dBirs  fann 
the  date  of  commencement  of  service  or 
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until  a  termination  order  is  issued. 

whichever  is  earlier. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  89-27968  Filed  11-29-89:  8:45  am] 

MLUNQ  COM  trir-ei-M 

(Docket  Na  RP90-43-000] 

Transwestem  Pipeline  Co^  Proposed 
Ctiangee  In  FERC  Ga«  Tariff 

November  24, 1989. 

Take  notice  that  Transwestem 
Pipeline  Company  ("Transwestem")  on 
November  17. 1989,  tendered  for  Hling. 
as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  be  effective 
December  17, 1989: 

l8t  Revised  Sheet  No.  86A 
Original  Sheet  No.  86B 

Transwestem  states  that  by  orders 
issued  May  11, 1988  and  July  29, 1988.  in 
Docket  No.  CP88-99-000  et  al.,  the 
Commission  authorized  Transwestem  to 
establish  a  Gas  Inventory  Charge 
("GIC")  subject  to  certain  conditions. 
Among  the  conditions  imposed  was  the 
requirement  that  Transwestem 
terminate  its  PGA  clause  and  close  out 
its  Account  No.  191  upon 
implementation  of  a  GIC.  Section  24.10 
of  the  General  Terms  and  Conditions  of 
Transwestem's  FERC  Gas  Tariff 
provides  that  on  or  before  March  1, 1990. 
Transwestem  shall  bill  or  refund,  as 
appropriate,  all  Account  No.  191  costs 
actually  paid  or  incurred  before 
December  31, 1989. 

Transwestem  proposes  a  revision  to 
Substitute  Original  Sheet  No.  86A  to 
provide  a  "litigation  exception"  to  the 
requirement  that  all  amounts  to  be 
direct  billed  be  paid  on  or  before 
December  'i\,  1989.  Specifically,  the 
"litigation  exception"  proposed  herein 
provides  that  Transwestem  will  be 
permitted  to  direct  bill  producer  billing 
dispute  amounts  ultimately  determined, 
either  tiirough  settlement  or  resolution 
of  court  htigation  or  arbitration 
proceedings,  for  which  such  litigation  or 
arbitration  proceedings  were  pending  on 
December  31, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  1, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  8&-27g70  Filed  11-29-89;  8:45  am] 

81UJNQ  cooE  srir-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ECAO-RTP-0327;  FRL  3692-4] 

Altemativ*  Fuels  Research  Strategy; 
Public  Meeting 

AQENCy:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  PubUc  Meeting. 

summary:  This  notice  announces  an 
expert,  peer-review  workshop  to  be  held 
by  the  Environmental  Criteria  and 
Assessment  Office  (ECAO]  of  EPA's 
Office  of  Health  and  Enviromnental 
Assessment  to  facilitate  preparation  of  a 
draft  document  titled  "Alternative  Fuels 
Research  Strategy."  The  workshop  site 
is  the  Washington  Duke  Inn.  3001 
Cameron  Blvd.,  Durham,  North  Carolina 
27706,  (919)  490-0999. 
DATES:  The  workshop  will  be  held 
December  6-8, 1989,  from  approximately 
9:00  a.m.  to  5:00  p.m.  Members  of  the 
public  are  invited  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Michael  Davis,  Ph.D..  U.S. 
Environmental  Protection  Agency, 
Office  of  Health  and  Environmental 
Assessment  Environmental  Criteria  and 
Assessment  Office,  MD-52,  Research 
Triangle  Park.  North  Carolina  27711, 
(919)  541-4162  or  (FTS)  629-4162. 
SUPPLEMENTARY  INFORMATION:  The 
O^ice  of  Research  and  Development  of 
the  U.S.  Environmental  Protection 
Agency  (EPA)  is  preparing  an 
"Alternative  Fuels  Research  Strategy." 
The  purpose  of  this  Research  Strategy  is 
to  summarize  scientific  issues  and 
identify  research  activities  and 
assessments  needed  to  improve  the 
scientiHc  understanding  and 
quantitative  estimation  of  the  health  and 
environmental  benefits  and  risks 
attendant  to  the  introduction  and  use  of 
altemative  fuels  in  comparision  to  those 
associated  with  the  use  of  conventional 
petroleum  fuels.  The  ultimate  goal  of 
this  Research  Strategy  is  to  lay  the 
foundation  for  obtaining  information 
useful  in  quantitative,  comparative  risk 


assessments  for  human  health, 
ecosystem,  and  global  warming  effects. 

One  major  impetus  for  this  effort  lies 
in  the  Altemative  Motor  Fuels  Act  of 
1988  (Public  Law  100-494).  This 
legislation  requires  the  Administrator  of 
EPA  to  prepare  a  Report  to  Congress 
every  two  years,  starting  in  December 
1990,  on  the  positive  and  negative 
environmental  impacts  associated  with 
altemative  fuels  as  compared  to 
gasoline  and  diesel  fuels.  The  Act 
identifies  methanol,  ethanol.  and 
compressed  natural  gas  as  altematives 
to  conventional  petroleum-distillate 
fuels.  In  addition  to  these  possible 
replacements  for  conventional  fuels,  the 
Research  Strategy  considers 
reformulated  gasoline  blends.  For  each 
of  these  fuels,  the  Research  Strategy 
examines  issues  and  research  needs 
related  to:  stationary  and  mobile  source 
emissions  associated  with  fuel 
production,  distribution,  and  utiUzation: 
emissions  transport  transformation,  and 
fate  in  air,  soil,  and  water,  human  and 
ecosystem  exposure;  health  effects, 
including  pharmacokinetics,  animal 
inhalation  toxicology,  human  clinical 
studies,  epidemiology,  and  cancer  and 
non-cancer  health  effects;  aquatic  and 
terrestrial  ecosystem  effects:  and  risk 
reduction/control  technologies. 
Implications  for  global  warming  are  also 
noted  where  emissions  of  radiatively 
importance  trace  gases  are  involved. 

It  is  expected  that  the  worshop  will  be 
conducted  by  dividing  into  three 
subgroups:  (1)  Emissions,  atmospheric 
processes,  exposure,  and  risk  reduction/ 
control  technology;  (2)  human  health 
effects;  and  (3)  ecosystem  fate, 
exposure,  and  effects.  Plenary  sessions 
will  be  held  at  the  beginning  and 
conclusion  of  the  meeting.  Only  limited 
time  will  be  available  for  observers  to 
comment.  Because  one  purpose  of  this 
Research  Strategy  is  to  provide  guidance 
for  non-EPA  as  well  as  EPA  research  in 
the  area  of  altemative  fuels, 
Organizations  with  research  interests 
related  to  conventional  and  altemative 
fuels  are  encouraged  to  communicate 
their  interests  to  EPA.  Members  of  the 
public  wishing  to  attend  the  meeting 
should  contact  Dr. ).  Michael  Davis  in 
advance  at  the  address  noted  above 
and,  also,  identify  whether  they  wish  to 
make  a  statement  at  the  workshop. 
Following  this  workshop,  the  Research 
Strategy  will  be  revised  and  an  extemal 
review  draft  released  for  further  public 
comment  and  EPA  Science  Advisory 
Board  (SAB)  review. 
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Dated.  November  24. 1989. 
CariR-Gflffoer, 

Acting  Assistant  Administrator  for  Research 

and  De  velopmen  t 

(FR  Doc.  89-28036  Filed  11-29-89:  8:45  am] 

■tUJNa  COOC  6S60-S0-II 

[FRL-3602-3] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act; 
Spectra^hem,  Inc.  and  William  Flynn 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Request  for  public  com.ment 

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  an  administrative  settlement  under 
section  122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980, 
as  amended  (CERCLA),  42  U.S.C. 
9622(h).  This  proposed  settlement  is 
intended  to  resolve  the  liability  under 
CERCLA  of  Spectra-Chem,  Inc.  and 
William  Flynn  for  response  costs 
incurred  at  the  Spectra-Chem  facility  in 
Oregon.  Wisconsin. 

date:  Comments  must  be  provided  on  or 
before  January  2. 1990. 
ADDRESS:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearbom  Street 
Chicago,  Illinois  60604,  and  should  refer 
to:  In  Re  Spectra-Chem  site  in  Oregon. 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Knieger,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  5CS-TUB-3,  230  South 
Dearbom  Street,  Chicago,  Illinois  60604, 
(312)  886-0562. 

Notice  of  Settlement:  In  accordance 
with  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1984,  as  amended  (CERCLA), 
notice  is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Spectra-Chem  hazardous  waste  site 
at  295  Market  Street  in  Oregon. 
Wisconsin.  The  agreement  was 
approved,  subject  to  review  by  the 
public  pursuant  to  this  Notice,  by  EPA 
Region  V  on  April  19, 1989.  Spectra- 
Chem,  Incorporated  and  William  Flyrm 
have  executed  binding  certification  of 
their  consent  to  participate  in  the 
settlement. 

Under  this  proposed  settlement 
parties  have  agreed  that  U.S.  EPA  will 
receive  the  proceeds  of  the  sale  of  the 
Spectra-Chem  property,  which  was  the 


subject  of  removal  activities  by  EPA 
from  December  2C,  1985  throu^  January 
8, 1986.  Spectra-Chem,  Inc.  and  William 
Flyim  wiU  make  their  best  efforts  to 
obtain  the  highest  possible  price  for  the 
property.  Prior  %vritten  approval  from 
EPA  will  be  required  for  sale  of  the 
property  at  less  than  the  appraised 
value. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  section  122(h)  and 
107  of  CERCLA.  Section  122(h) 
authorizes  EPA  to  settle  a  claim  under 
Section  107  for  response  costs  incurred 
if  the  claim  has  not  been  referred  to  the 
Department  of  Justice  for  further  action. 
Under  this  authority,  the  agreement 
proposes  to  settle  with  Spectra-Chem, 
Inc.  and  William  Flynn. 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  agreement  for  30  days  from  the 
date  of  publication  of  this  Notice. 

A  copy  of  the  proposed  administrative 
setUement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  V  Office  of  Regional  Counsel, 
230  South  Dearbom  Street,  Chicago. 
Illinois  60604.  Additional  background 
information  relating  to  the  settlement  is 
available  for  review  at  the  EPA's  Region 
V  Office  of  Regional  Counsel. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  as  amended.  ^  U.S.C.  9601- 
9675. 

Frank  M.  Covington,  | 

Acting  Regional  Administrator. 
[FR  Doc.  89-28035  Filed  11-29-89:  8:45  am) 

BILUNQ  CODE  •SSO-SO-H 


FEDERAL  MARITIME  COMMISSION 

Agreen>ent(s)  Hied;  City  of  Long 
Beach  Terminal 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretarj,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572603  of  title 
48  of  the  Code  of  Federal  Regulations 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 


BEST  COPY  AVAILABLE 


Agreement  No.:  224-4m3800-0M 

Tide:  Citj'  of  Long  Beach  Terminal 
Agreement 

Parties: 

City  of  Long  Beach 

Califomia  United  Terminals 

Synopsis:  The  Agreement  amends  the 
basic  agreement  It  revises  the 
description  of  the  assigned  premises, 
adjusts  the  compensation  provisions, 
and  eliminates  certain  obsolete 
provisions.  The  entire  basic  agreement 
has  beens  restated. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  24. 1989. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc.  89-27934  Filed  11-29-89:  8:45  amj 
BttXmO  COOC  *7»M>1-H 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

November  22. 1989. 

Background 

On  June  15. 1984,  the  Office  of 
Management  and  Budget  (0MB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OM3 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMBs  pubhc  docket  files. 
The  following  report,  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  published  for  comment  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received  on  or 
before  December  la  1989. 
AOORESS:  Comments,  which  should  refer 
to  OMB  Docket  number  (or  Agency  form 
number  in  the  case  of  a  new  information 
collection  that  has  not  yet  been  assigned 
an  OMB  number),  should  be  addressed 
to  Mr.  William  W.  Wiles.  Secretary. 


49356 Federal  Register  /  Vol.  54.  No.  229  /  Thursday.  November  30.  1989  /  Notices 


Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets 
NW..  Washington,  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  S  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a) 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  Board:  Gary  Waxman.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT.  A 

copy  of  the  request  for  clearance  (SF  83). 
supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Frederick  J. 
Schroeder — Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551  (202-452-3822). 

Proposal  To  Afqirovs  Under  OMB 
Delegated  Autiiority  the  Extension,  With 
Revision,  of  th«  Following  Report 

1.  Report  title:  Rep<Mi  on  Terms  of 

Credit  Card  Plans. 
Agency  form  number:  FR  2572. 
OMB  Docket  number  7100-0239. 
Frequency:  Semiannual. 
Reporters:  Financial  institutions. 
Estimated  number  of  reporters:  175. 
Average  number  of  hours  per  response: 

1. 
Annual  reporting  hours:  350. 

Small  businesses  are  not  affected. 
General  Description  of  Report 

The  Board  w  authorized  to  collect  the 
information  contained  in  this  report  by 
Section  5  of  the  Fair  Credit  and  Charge 
Card  Act  of  1988  (Pub.  Law  No.  100-583. 
102  Stat.  2960).  Further,  the  Board  may 
compel  creditors  to  provide  the 
information  contained  on  this  report 
pursuant  to  Section  136  of  the  Truth  in 
Unding  Act  (IS  U.S-C.  S  1646(a)). 

This  semiaimoal  report  will  collect 
credit  card  price  and  availability 
information  from  a  sample  of  financial 
institutions.  The  sample  of  financial 
institutions  will  be  comprised  of  credit 
card  plan  information  from  the  largest 
175  issuers  of  bank  credit  cards.  Such 
issuers  include  commercial  banks  as 
well  as  thrift  organizations  (savings  and 
loan  associations  and  savings  banks).  In 
addition,  the  report  will  include  any 
financial  institution  that  notifies  the 


Federal  Reserve  Banks  that  they  would 
like  to  participate.  Financial  institutions 
wishing  to  file  the  initial  January  31. 
1990  report,  should  contact  the  Federal 
Reserve  Bank  located  in  their  district 
prior  to  January  1. 1990.  This  information 
will  be  assimilated  into  a  report  and 
made  available  to  Congress  and  the 
pubhc  on  a  semiannual  basis. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  November  22, 1989. 
William  W.  Wile*, 
Secretary  of  the  Board. 
[FR  Doc.  89-27991  Filed  11-29-89;  8:45  am] 
MLUNG  COOC  UIO-OI-M 


Agency  Forms  Under  Review 

November  24. 1989. 
Background 

On  June  15. 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  Sysem  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  5  CFR  1320.9. 
"to  approve  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320.9." 
Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  report,  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received  on  or 
before  December  21, 1989. 
ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number,  should  be 
addressed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets  NW.,  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.  except 
as  provided  in  %  261(a)  of  the  Board's 
Rules  Regarding  Availability  of 
InformaUon.  12  CFR  261.6(a>. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  Desk  Officer  for 


the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT.  A 

copy  of  the  request  for  clearance  (SF  83), 
supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  upon  approval 
may  be  requested  from  the  agency 
clearance  officer,  whose  name  appears 
below.  Federal  Reserve  Board  Clearance 
Officer— Frederick  J.  Schroeder— 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC  20551 
(202-452-3822). 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension. 
Without  Revision,  of  the  Following 
Report 

1.  Report  title:  Apphcation  for 
Employment  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

Agency  form  numbers:  N.A. 

OMB  Docket  number:  7100-0181. 

Frequency:  On  occasion. 

Reporters:  Individuals. 

Annual  reporting  hours:  3,500. 

Estimated  average  hours  per  response: 
0.5. 

Number  of  respondents:  7,000. 
Small  businesses  are  not  affected. 

General  Description  of  Report 

This  information  collection  is  required 
to  obtain  a  benefit  [12  U.S.C.  244  and 
248(1)]  and  is  given  confidential 
treatment  [5  U.S.C.  552(a)  and  552(b)  (2) 
and  (6)J. 

The  Application  for  Employment  with 
the  Board  of  Governors  of  the  Federal 
Reserve  System  collects  information 
needed  to  determine  the  qualifications, 
suitability,  and  availability  of 
appbcations  for  employment  with  the 
Board  and  of  current  Board  employees 
for  reassignment,  reinstatement, 
transfer,  or  promotion.  The  completed 
form  may  also  be  used  to  examine,  rate, 
or  assess  the  apphcant's  qualifications 
and  to  determine  if  the  applicant  is 
entitled  to  rights  or  benefits  under 
certain  laws  and  regulations. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  24. 1989. 
William  W.  Wiles.     . 
Secretary  of  the  Board. 
[FR  Doc  89-27992  Filed  11-29-89;  dAS  am] 
BILLMO  COOC  MlO-Ot^ 
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Dunlap  Iowa  Holding  Co.,  et  al.; 
Acquisitions  of  Companies  Engaged  hi 
Permissible  Nonbanking  Activities 

The  organizations  Usted  in  this  notice 
have  applied  under  S  225.23(a)(2]  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  »p^cifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  appUcation  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  21, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Dunlap  Iowa  Holding  Co.,  Dunlap, 
Iowa;  to  increase  its  lending  authority 
from  $150,000  to  $500,000.  Applicant 
currently  makes  and  services  loans 
subject  to  the  commitment  that  the 
dollar  volume  extended  or  purchased 
does  not  exceed  $150,000. 

B.  Federal  Reserve  Bank  of  St.  Louis 
Randall  C.  Sumner,  Vice  President)  411 

Locust  Street.  St.  Louis.  Missouri  63166: 


1.  Mid-South  Bancorp,  Inc.,  Frankhn. 
Kentucky:  to  acquire  General  Trust 
Company.  Nashville.  Tetmessee.  and 
thereby  engage  in  trust  company 
activities  pursuant  to  (  225.25(b)(3)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  24. 1989. 
Jennifer  |.  Johnsoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27993  Filed  ll-2»-89;  8:45  am) 
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High  Point  Bank  Corp^  et  aL; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  appHed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
Ueu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  conmients 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  20. 1989. 

A.  Federal  Reserve  Bank  of  Richroood 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

J.  High  Point  Bank  Corporation,  High 
Point,  North  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  High 
Point  Bank  and  Trust  Company,  High 
Point,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  100 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1,  International  Trade  Bankcorp, 
Atlanta,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 


International  Trade  Bank  of  AUanta, 
Atlanta.  Georgia,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Ilhnois 
60690: 

1.  Royal  Bancshares,  Inc.,  Elroy, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  97.63  percent  of 
the  voting  shares  of  Bank  of  Elroy,  Elroy. 
Wisconsin. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Kirbyville  Bancshares,  Inc., 
Beaumont  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  First  National 
Bank  of  WoodviUe,  Woodville.  Texas. 

2.  Kirbyville  Bancshares,  Inc., 
Beaumont  Texas;  merge  with  Vidor 
Bancshares.  Inc..  Vidor,  Texas,  and 
thereby  indirectly  acquire  Plaza 
National  Bank,  Beaumont  Texas,  and 
Vidor  State  Bank,  Vidor.  Texas. 

3.  Thompson  Financial,  Ltd.,  Fort 
Worth,  Texas;  acquire  3.80  percent  of 
the  voting  shares  of  Texas  Security 
Bancshares,  Inc..  Fort  Worth.  Texas.  a;id 
thereby  indirectly  acquire  Central  Ban'ic 
and  Trust  Fort  Worth,  Texas,  and  North 
Fort  Worth  Bank,  Fort  Worth,  Texas. 

Board  of  Governors  of  the  Federal  Rese.-ve 
System,  November  24, 1989. 
lennifer  J.  Johnsoa, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-27994  Filed  11-29-89:  8:45  aroj 
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The  Mitsui  Bank,  Limited,  et  aL; 
Formation  of.  Acquisition  by.  or 
Merger  of  Bank  iloiding  Companies; 
and  Acquisition  of  Nont>anldng 
Company 

The  company  Usted  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842]  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  baiik  or  bank  holding  company.  The 
listed  company  has  also  applied  undpr 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  8  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted. 
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these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  13, 
1989. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  The  Mitsui  Bank,  Limited,  Tokyo.  ^ — 
Japan;  to  merge  with  Taiyo  Kobe  Bank  & 
Trust  Company,  New  York,  New  York. 

In  connection  with  this  application. 
Applicant  also  proposes  to  operate  Bank 
as  a  hmited  purpose  trust  company, 
subsequent  to  its  conversion  from  a 
bank  to  a  nonbank,  for  the  period 
between  the  time  of  the  merger  and 
January  1, 1991  and  to  engage  in  trust 
company  activities  pursuant  to 
(  225.25(b](3]  of  the  Board's  Regulation 
Y. 


Board  of  Covemors  of  the  Federal  Reserve 
System.  November  24. 1989. 
Jennifer ).  Johnaoo. 
Associate  Secretary  of  the  Board. 
[PR  Doc  89-27995  Filed  11-29-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Secretary 

Federal  Financial  Participation  In  State 
Assistance  Expenditures;  Federal 
Matching  Shares  for  Aid  to  Needy 
Aged,  Blind,  or  Disabled  Persons  for 
October  1, 1990  Through  September 
30, 1991 

agency:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

summary:  The  Federal  Percentages  and 
Federal  Medical  Assistance  Percentages 
for  Fiscal  Year  1991  have  been 
calculated  pursuant  to  the  Social 
Security  Act  (the  Act).  These 
percentages  will  be  effective  from 
October  1, 1990  through  September  30. 
1991.  This  notice  announces  the 
calculated  "Federal  percentages"  and 
"Federal  medical  assistance 
percentages"  that  we  will  use  in 
determining  the  amount  of  Federal 
matching  in  State  welfare  and  medical 
expenditures.  The  table  gives  figures  for 
each  of  the  50  States,  the  District  of 
Columbia.  Puerto  Rico,  the  Virgin 
Islands.  Guam.  American  Samoa,  and 
the  Northern  Mariana  Islands.  Programs 
under  title  XIX  of  the  Act  exist  in  each 
jurisdiction;  title  IV-A  programs  in  all 
jurisdictions  except  American  Samoa 
and  the  Northern  Mariana  Islands; 
programs  under  titles  I,  X.  and  XFV 
operate  only  in  Guam  and  the  Virgin 
Islands;  while  a  program  under  title  XVI 
(AABD)  operates  only  in  Puerto  Rico. 
The  percentages  in  this  notice  apply  to 
State  expenditures  for  assistance 
payments  and  medical  services  (except 
family  planning  which  is  subject  to  a 
higher  matching  rate).  The  statute 
provides  separately  for  Federal 
matching  of  administrative  costs. 


Sections  1101(a)(8)  and  1905(b)  of  the 
Act.  as  revised  by  section  9528  of  Pub.  L 
99-272,  require  the  Secretary  of  Health 
and  Human  Services  to  publish  these 
percentages  each  year.  The  Secretary  is 
to  figure  the  percentages,  by  formulas  in 
sections  1101(a)(8)  and  1905(b)  of  the 
Act  from  the  Department  of 
Commerce's  statistics  of  average  income 
per  person  in  each  State  and  in  the 
Nation  as  a  whou?.  The  percentages  are 
within  upper  and  lower  limits  given  in 
those  two  sections  of  the  Act  The 
statute  specifies  the  percentages  to  be 
applied  to  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands. 

The  "Federal  percentages"  are  for  Aid 
to  Families  with  Dependent  Children 
(AFDC)  and  aid  to  needy  aged,  blind,  or 
disabled  persons,  and  the  "Federal 
medical  assistance  percentages"  are  for 
Medicaid.  However,  under  section  1118 
of  the  Act  States  with  approved 
Medicaid  plans  may  claim  Federal 
matching  funds  for  expenditures  under 
approved  State  plans  for  these  other 
programs  using  either  the  Federal 
percentage  or  the  Federal  medical 
assistance  percentage.  These  States  may 
claim  at  the  Federal  medical  assistance 
percentage  without  regard  to  any 
maximum  on  the  dollar  amounts  per 
recipient  which  may  be  counted  under 
paragraphs  (1)  and  (2)  of  sections  3(a), 
403(a),  1003(a).  1403(a).  and  1603(a)  of 
the  Act. 

DATES:  The  percentages  listed  will  be 
effective  for  each  of  the  4  quarter-year 
periods  in  the  period  beginning  October 
1. 1990  and  ending  September  3a  1991. 
FOR  FURTHER  INFORMATKMI  CONTACT: 
Mr.  Emmelt  Dye.  Office  of  Family 
Assistance,  Family  Support 
Administration,  Aerospace  Building,  370 
L'Enfant  Promenade,  SW.,  Washington. 
DC  20447.  Telephone  (202)  252-5041. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.808-A»8i8tance  Payments  — 
Maintenance  Assistance  (SUte  Aid);  13.714 — 
Medical  Assistance  Prograui) 
Dated:  November  28, 1989. 
Louis  W.  Sullivan. 

Secretary  of  Health  and  Human  Services, 
mmma  coot  *^ta-o*-m 
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Federal  peveentages  aad  Federal  atedical   aeeietaac*  percentages,   affective 
Oct(A>er  1,    1990-SeptetRber  30.    IMl    (Fiscal  year  I941> 


ctate  Federal 

1 1  percentages 

AldMuaa... 65.05 

Alaska.....,., >.r.  50. OS 

American  Saaoe.  •..•..••••  50.00 

Arizona » >«..»  57.46 

Arkanaaa^..... ...... ...»».  65.00 

California 50.00 

Colorado. •••••  50.00 

Connecticut.* >.rr..«  50.00 

Delaware ..^...  50.00 

District  of  Colunbia......  50.00 

Florida 50.00 

Georgia 57.04 

Guam ...«  50.00 

Hawaii 50.00 

Xdaho^...^..............^**.  65.00 

Illinois.. ..........e....  50.00 

Indiana.. ...............  S9.1C 

Iowa ...•.....•.,»•.»••  59.35 

Kansas. ...••»••••»•».••••  9«. ei 

Kentucky 6S.00 

Louisiana................  65.00 

Maine......... 59.43 

Marylaivd 5».0» 

Masaaclwsetta.. ..........  59.99 

Michigan. 50. 0)0 

Minnesota 50.  &0 

Mississippi..............  65.00 

Missouri.. 55.35 

Montana....... 65.0t> 

Nebraaka.. ...... .........  58.56 

Nevada 50.00 

New  Hampshire. 50'.0« 

New  Jersey SO. 09 

N^  Mexico. ..............  65.00' 

New  Yozk 50. Oa 

North  Csrolia*...........  62.89 

North  Dakota. 65. (TO 

Northern  Mariana  Islands.  59. 0^ 

Ohio 55.48 

Oklahoma fiS.OO 

Oregon...................  59.45 

Pennsylvania. ............  51.82 

Puerto  Rico. .............  50.00 

Rhode   Island.... '       50.00 

South  Carolina 65.00 

South  Dakota 65.00 

Tenneesee. ...............  65. M 

Texas 59.48' 

Utah 65.00 

Vermont. ........ .«....••  57.74 

Virgin  Islands.... .»  50.00 

Virginia 50. 0« 

Washington 50.  M 

west  Virginia.. 65.90 

Wisconsin. ..........v.....  55.14 

Wyoming.... 64.60 

•For  purposes  of  a^ctica.  1118  of  the  Social  Security  Act*  the  percentage 
used  under  titlea  I.  Z.  XZV.  and  ZVI  and  Fart  A  of  title  XV  will  be 

75  per  centum. 

[FR  Doc.  89-28188  Filed  11-29-89;  8:45  am] 

BILUNa  COOC  41$0-04-C 


Federal  medical' 
assistance 
percentages 


50.00 
50.00* 
<I.7Z 
TS.1» 

50.9* 
51.59 
50.00 
50.00 
59.89 

54.4* 

61.14 
50.09* 
54.14 
71.95; 

50.89' 
91.24,' 
61.41 

57.35 
T2.96 

74.48 
61.49 

59.00 
SO. 00 
54.17 

SI. 43 
79.93 
59.83 

71.73 
62.71 

59.00 
50,00 
50.00 
71.19 

50.00 

66.60 
70.00 
50.00 
59.93 
69.65 
63.50 

56.64 

50.00* 
53.74 
72.S9 
71.69 

69.57 
63.51 

T4.89 
•1.97 
50.09* 

50.0» 
54.21 
77.00 
S9.62 
68.14 
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Privacy  Act  of  1974;  Deletion  of  Notice 
of  System  of  Records 

agency:  O^ice  of  the  Secretary,  HHS. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  is  deleting  one 
Privacy  Act  System  of  Records 
previously  published  in  the  Federal 
Register. 

EFFECTIVE  DATE:  November  30, 1989. 
ADDRESS:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
Department  of  Health  and  Human 
Services,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT! 
For  information  regarding  this  action, 
contact  Joan  Turek-Brezina,  Privacy  Act 
Officer  (telephone:  202-245-6141). 
Notice  is  hereby  given  that  the 
Department  of  Health  and  Human 
Services  is  deleting  the  following  notice 
which  describes  a  system  of  records 
maintained  by  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation: 


System  No. 

System  name 

Date  put)l(shed  in 

IheFEoeRAL 

Regjster 

09-90-0086 

Medicare  Mental 
Health 

Demonstration 
Evaluation. 

10/13/82  (47  FR 
45550). 

The  records  formerly  covered  by  the 
system  notice  for  the  Medicare  Mental 
Health  Demonstration  Evaluation  have 
been  certified  as  being  properly 
destroyed  or  erased  by  the  contractor. 
Macro  Systems,  Inc. 

Dated:  November  17, 1989. 
Ann  Segal, 

Executive  Assistant  to  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
[FR  Doc.  89-27990  Filed  11-29-89;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Announcement  of  Proposed 
Categories  of  Facilities  Determined  To 
Have  a  Critical  Shortage  of  Nurses  for 
Service  Obligations  Under  the 
Program  of  Scholarships  for  the 
Undergraduate  Education  of 
Professional  Nurses 

The  Health  Resources  and  Services 
Administration  announces  the 
categories  of  health  facilities  which  the 
Secretary  (HRSA)  is  proposing  to 
determine  to  have  a  critical  shortage  of 
nurses  for  purposes  of  the  fulfillment  of 


service  obligations  by  individuals  who 
first  receive  a  scholarship  under  the 
Scholarships  for  the  Undergraduate 
Education  of  Professional  Nurses  Grant 
Program  for  academic  years  1989-90  and 
1990-91.  This  program  is  authorized 
under  section  843  of  the  Public  Health 
Service  Act  (the  Act),  as  added  by 
Public  Law  100-607.  Comments  are 
invited  on  the  categories  being 
proposed. 

Piirpose 

The  Scholarships  for  the 
Undergraduate  Education  of 
Professional  Nurses  Grant  Program  is 
designed  to  provide  financial  assistance 
to  individuals  who  are  enrolled  or 
accepted  for  enrollment  as 
imdergraduate  nursing  students  in 
diploma,  associate,  or  baccalaureate 
degree  programs  or  in  programs  of 
nursing  education  leading  to  first 
degrees  in  professional  nursing  and  who 
are  in  flnancial  need  with  respect  to 
attending  their  schools.  A  scholarship 
recipient  must  agree  to  serve  full-time 
upon  graduation  as  a  registered  nurse 
for  a  period  of  not  less  than  2  years  in 
an  Indian  Health  Service  health  center, 
in  a  Native  Hawaiian  health  center,  in  a 
public  hospital,  in  a  migrant  health 
center,  in  a  community  health  center,  in 
a  certified  nursing  facility,  in  a  rural 
health  clinic,  or  in  a  health  facility 
determined  by  the  Secretary  to  have  a 
critical  shortage  of  nurses. 

Definitions  of  Facilities 

The  following  definitions,  arranged 
alphabetically,  apply  to  those  facilities 
specified  in  section  843  of  the  Act  and 
have  been  included  in  application 
materials  mailed  to  schools. 

"Community  Health  Center"  means  an 
entity  (as  defined  under  section  330(a)  of 
the  Act  and  in  regulations  at  42  CFR 
51c.l02(c)  which  either  through  its  staff 
and  supporting  resources  or  through 
contracts  or  cooperative  arrangements 
with  other  public  or  private  entities 
provides: 

(1)  Primary  health  services; 

(2)  As  may  be  appropriate  for 
particular  centers,  supplemental  health 
services  necessary  for  the  adequate 
support  of  primary  health  care  services; 

(3)  Referral  to  providers  of 
supplemental  health  services  and 
payment  as  appropriate  and  feasible, 
for  their  provision  of  such  services; 

(4)  Environmental  health  services, 
including,  as  may  be  appropriate  for 
particular  centers  (as  determined  by  the 
centers),  the  detection  and  alleviation  of 
unhealthful  conditions  associated  with 
water  supply,  sewage  treatment,  solid 
waste  disposal,  rodent  and  parasitic 
infestation,  field  sanitation,  housing,  and 


other  environmental  factors  related  to 
health; 

(5)  Information  on  the  availability  and 
proper  use  of  health  services,  for  all 
residents  of  the  area  it  serves;  and 

(6)  Patient  case  management  services 
(including  outreach,  counseling,  referral, 
and  follow-up  services),  for  all  residents 
of  the  area  it  serves  (referred  to  in  this 
section  as  a  "catchment  area"). 

"Indian  Health  Service  Center"  means 
a  health  care  facility  (whether  operated 
directly  by  the  Indian  Health  Service  or 
operated  by  a  tribal  contractor  or 
grantee  under  the  Indian  Self- 
Determination  Act,  as  described  in  42 
CFR  part  36,  subparts  H  and  I),  which  is 
physically  separated  from  a  hospital, 
and  which  provides  one  or  more  clinical 
treatment  services,  such  as  physician, 
dentist  or  nursing  services  (as  described 
in  42  CFR  36.11],  available  at  least  40 
hours  a  week  for  outpatient  care  to 
persons  of  Indian  or  Alaska  Native 
descent  as  described  in  42  CFR  36.12. 

"Migrant  Health  Center"  means  an 
entity  (as  defined  under  section  329(a]  of 
the  Act  and  in  regulations  at  42  CFR 
56.102(g))  which  either  through  its  staff 
and  supporting  resources  or  tlirough 
contracts  or  cooperative  arrangements 
with  other  public  or  private  entities 
provides: 

(1)  Primary  health  services; 

(2)  As  may  be  appropriate  for 
particular  centers,  supplemental  health 
services  necessary  for  the  adequate 
support  of  primary  health  care  services; 

(3)  Referral  to  providers  of 
supplemental  health  services  and 
payment  as  appropriate  and  feasible, 
for  their  provision  of  such  services;  . 

(4)  Environmental  health  services, 
including,  as  may  be  appropriate  for 
particular  centers  (as  determined  by  the 
centers),  the  detection  and  alleviation  of 
unhealthful  conditions  associated  with 
water  supply,  sewage  treatment  solid 
waste  disposal,  rodent  and  parasitic 
infestation,  field  sanitation,  housing,  and 
other  environmental  factors  related  to 
health: 

(5)  As  may  be  appropriate  for 
particular  centers  (as  determined  by  the 
centers),  infections  and  parasitic  disease 
screening  and  control; 

(6)  As  may  be  appropriate  for 
particular  centers,  accident  prevention 
programs,  including  prevention  of 
excessive  pesticide  exposure;  and 

(7)  Information  on  the  availability  and 
proper  use  of  health  services  which 
promote  and  facilitate  optimal  use  of 
health  services,  including,  if  a 
substantial  number  of  the  individuals  in 
the  population  served  by  a  center  are  of 
limited  English-speaking  ability,  the 
services  of  appropriate  personnel  fluent 
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in  the  language  spoken  by  • 
predominant  number  of  such 
individuals,  for  migratory  agrici^taral 
woikers^  tcaeoBal  agricukurai  wori«rs, 
and  the  membefs  of  the  families  of  such 
migratory  and  seasonal  workers,  witkin 
the  area  it  serves  and  individuals  who 
have  previously  been  migiaiory 
agricultural  workers  but  can  na  longer 
meet  the  definition  of  migratory 
agricultural  workers  because  of  age  or 
disabilify,  and  members  of  their  families 
within  the  area  it  serves. 

(a)  "Migratory  agricultural  worker" 
means  an  individual  whose  principal 
empfuymeiit  is  in  a^tnilture  on  a  , 
seasonal  basis,  who  has  been  so 
employed  within  the  last  24  months,  and 
who  estatrfishes  for  the  purpose  of  such 
employment  a  temporary  abode. 

(b)  "Seasonal  agricultural  worker" 
means  an  individual  whose  principal 
employment  is  in  agrieuitiire  on  a 
seasonal  basis  and  who  is  not  a 
migratory  agricultural  worker. 

"Native  Hawaiian  Health  Cenler" 
means  an  entity  (a«  defined  in  the 
Native  Hawaiian  Health  Care  Act  of 
1988  (Pub.  L  100-579  [S.  136i)— (A) 
which  is  organized  under  the  laws  of  the 
State  of  Hawaii,  (BJ  which  provides  or 
arranges  for  health  eare  services 
through  practitioners  licensed  by  the 
State  of  Hawaii,  where  licensure 
requirements  are  appHcaWe,  (C)  which 
is  a  publR  or  nonprofit  private  entity, 
and  fD)  ia  which  Native  Hawaiiaii 
health  practitioners  significantly 
participate  in  the  planning,  management, 
monitoring,  and  evaluation  of  health 
services. 

"Nursing  Facility**  means  a  facility  as 
defined  under  section  1919(a)  of  the 
Social  Security  Act  (as  such  section  is  in 
effect  during  Fiscal  Year  1991  and 
subseqaent  Fiscal  Years),  except  that  for 
Fiscal  Year  1989  and  1990,  such  term 
means  an  intermediate  care  facihty  and 
a  skiled  nursing  facility,  a«  such  terms 
are  defined  in  subsections  (c)  and  (i). 
respectively,  of  section  1305  of  the 
Social  Security  Act. 

"Public  Hospital"  means  a  facility  (as 
defmed  in  regulations  at  42  CFR  242.1) 
owned  by  a  State  or  unit  of  local 
govemment  or  by  an  ioteumeatality 
thereof,  or  owned  by  a  public  benefit 
corporation  established  by  a  State  or 
unit  of  local  government  or  by  an 
instrumentality  thereof;  and  (A)  which 
provides  community  services  foe 
inpatient  medical  care  of  the  sick  or 
injured  (including  obstebical  care);  (B) 
where  not  more  than  50  percent  of  the 
total  patient  days  during  any  year  are 
custoBatily  assignable  to  tfce  categories 
of  chronic  convalesceBt  and  rest,  d^g 
and  dcohoBc  epileptic^  mentally 
deficient  sientaX  nervous  and  mental. 


aad  tuberculosis;  [C]  which  is  a  facility- 
licensed  or  regaleted  by  the  State  for,  9 
there  is  bo  State  law  prtjriding  for  such 
hcensing  or  regulation  by  the  Slate,  by 
the  municipality  or  other  political 
subdivision  ia  which  the  facility  is 
located^ 

"Rural  Health  Ckaic"  means  an  entity 
(as  defined  under  section  ia61(aa)(2)  of 
the  Social  Security  Act  and  ia 
regulations  al  42  CFR  401.2)  which: 

(1)  k  primarily  engaged  in  &irni«hing 
to  outpatients,  physicians'  services  and 
services  furnished  by  a  physician 
assistant  or  by  a  nurse  practitioner,  as 
well  as  such,  services  and  supplies 
covered  under  Sections  1861(sl(2)(A] 
and  1861(s](l^  of  the  Social  Security 
Act; 

(2)  In  the  case  of  a  facility  whidt  is 
not  a  physidan-cfirected  dinic,  has  an 
arrangement  (consistent  with  the 
revisions  of  State  and  local  law  relative 
to  the  practice,  performance,  and 
delivery  of  heafth  services),  with  one  or 
more  physicians  under  which  provision 
is  made  for  the  periodic  review  by  such 
physicians  of  covered  services  furnished 
by  physician  assistants  and  nuEse 
practitioners,  the  supervision  and 
guidance  by  such  physicians  of 
physician  assistants  and  nurse 
practitioners,  the  preparation  by  suck 
physicians  of  such  medical  orders  for 
care  and  treatment  of  clinic  patients  as 
may  be  necessary,  and  the  availability 
of  such  physicians  for  such  referral  of 
and  consultation  for  patients  as  is 
necessary  and  for  advice  and  assistance 
in  the  management  of  medical 
emergendes;  and,  in  the  case  o£  the 
physician-directed  clinic,  has  one  or 
more  of  its  staff  physicians  perform  the 
activities  accomplished  through  such  an 
arrangement; 

(3)  Mamtains  clinical  records  on  all 
patients; 

(4)  Has  arrangements  with  one  or 
more  hospitals,  having  agreements  in 
effect  under  section  1866  of  the  Act  for 
the  referral  and  adratssion  of  patients 
requiring  inpatient  services  or  such 
diagnostic  or  other  spedalized  services 
as  are  not  available  at  the  clinic; 

(5)  Has  written  policies,  which  are 
developed  with  the  advice  of  [and  with 
provisions  for  review  of  such  policies 
from  time  to  time  by)  a  group  of 
professional  personnel,  induding  one  or 
more  physicians  and  one  or  more 
physician  assistants  or  nurse 
practitioners,  to  govern  Aose  services 
which  it  fumffihes;, 

(6)  Has  a  physiclaiu  physician 
assistant  or  nurse  practitioner 
responsible  for  the  execution,  of  policies 
described  in.  su^H^rayaph  {fi]  and 
relating  to  the  provisioo  of  die  Glinic's 
service; 


(7)  Directly  provicks  routine 
diaywetk  service,  iackding  dioical 
laboratory  services.  aspwKribedim 
regulations  bjr  the  Secretary,  ood  ham 
prompt  access  to  additieaal  diugnostic 
services  from  fadUttes  nectinf 
requircBKirta  uHderlhts  tide; 

(8)  In  comptHHne  ytSti  State  and 
Federal  law,  ha*  avaSable  for 
administering  to  patinit*  of  tke  efesk  si 
least  s«ch  drugs  and  kiologicals  as  ass 
determined  by  the  Secretary  to  be 
necessary  for  the  tieataeM^  of 
emergency  cases  {as  defiae^  in 
regulations)  and  has  appiopdate 
procedures  or  arrangements  lor  stormg, 
administering,  and  dispeasiqg  osy  drugs 
and  Motegicirfs; 

(9)  Has  appropriate  proeediires  for 
review  of  otiKzation  of  clinic  services  to 
the  extent  that  the  Secretary  determines 
to  be  necessary  and  feasible;  and 

(1)  Meets  such  other  requirements  as 
the  Secretary  may  find  necessary  in  the 
interest  of  the  heahh  and  safety  of  ffte 
individuals  who  are  finrriahed  services 
by  the  clinic. 

Proposed  Fadfities  Having  a  CikiGal 
Shortage  of  Nurses 

In  addition  to  the  types  of  facilities 
specified  above,  the  fuBuwiag  categories 
of  facilities  are  proposed  as  meettag  tbe 
criterion  of  a  "health  facifity  havtRg  a 
critical  shortage  of  nurses"  for  purposes 
of  fiilfillment  of  service  obligatione  by 
nurses  who  first  received  schofarsWps 
under  the  Scholarships  for  the 
Undergraduate  Education  of 
Professional  Nurses  program  for 
academic  years  1989-fO  and  1990-91. 

(1)  All  rural  hospitals,  as  classified  by 
the  Kfedicare  and  Medicaid  programs. 

(2)  Alt  hospitals  classified  as 
"disproportionate  share"  hospitals. 
"Disproportionate  share"  ho^ntalsare 
those  that  serve  a  disproportionately 
larger  share  of  low-income  patients  than 
other  hospitals,  as  determined  by  (he 
Medicare  and  Medicaid  Programs. 

(3)  Home  health  agencies  approved 
for  Medicare  and  Medicaid 
reimbursement. 

(1)  State  and  local  health 
departments. 

HRSA  is  proposing  a  bread  definition 
of  the  term  "health  facility  having  » 
critical  shortage  of  nucses"  for 
individuals  who  first  received 
scholarships  during  ths  iaitinl  2  yeaes  of 
implementation  of  the  Scholaesliips  for 
the  Undergraduate  Education  of 
Professional  Nurses  Program.  This  broad 
interpietation  is  based  oa  FSiSA's  view 
that  this  program  was  established 
primarily  to  increase  access  to  tfie 
nursing  profession  tot  financially  nee«^ 
individuals,  partjciriarfy  those  from 
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disadvantaged  backgrounds,  and 
secondly,  to  meet  selected  priority  needs 
for  nursing  services. 

The  proposed  approach  for 
determining  where  critical  shortages  of 
nurses  exist  is  consistent  with  the 
finding  of  former  Secretary  Bowen's 
Commission  on  Nursing  that  the  current 
shortage  of  nurses  cuts  across  all  health 
care  delivery  settings.  HRSA  plans  to 
review  the  proposed  deHnition  on  a 
periodic  basis  to  determine  whether 
modifications  for  purposes  of  new 
scholarship  recipients  should  be  made 
to  meet  changing  critical  needs  for 
nursing  services. 

Interested  persons  are  invited  to 
comment  on  the  proposed  categories. 
Normally,  the  comment  period  is  60 
days.  However,  the  comment  period  has 
been  reduced  to  30  days  due  to  the  need 
to  inform  nursing  students  of  eligible 
facilities  as  soon  as  possible. 

Written  comments  should  be 
addressed  to  Director,  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  8-48,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  at  the  above  address, 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5 
p.m. 

^  This  program  is  listed  at  13.182  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  by  45  CFR 
Part  100). 

Dated:  November  24. 1989. 

lohn  H.  Kelao. 

Acting  Administrator. 

(FR  Doc.  89-28030  Filed  11-29-89;  8:45  am] 
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Advisory  Council  on  Nurses 
Education;  IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
January  1990: 

Name:  Advisory  Council  on  Nurses 
Education. 

Date  and  Time'.  January  24-25, 1990. 9  a.m. 

Place:  The  Maryland  Room,  Parklawn 
Building.  5600  Fishers  Lane.  Rockville, 
Maryland  20857.  Open  on  August  16, 9:00 
a.m.-12:30  p.m.  Gosed  for  remainder  of 
meeting. 


Purpose:  The  Council  advises  the  Secretary 
and  Administrator,  Health  Resources  and 
Services  Administration,  concerning  general 
regulations  and  policy  matters  arising  in  the 
administration  of  the  Nurse  Education 
Amendment  of  1985  (Pub.  L  99-92).  The 
Council  also  performs  final  review  of  grants 
applications  for  Federal  Assistance,  and 
makes  recommendations  to  the 
Administrator,  HRSA 

Agenda:  The  open  portion  of  the  meeting 
will  include  announcements;  consideration  of 
minutes  of  previous  meeting:  report  by  the 
Director,  Bureau  of  Health  Professions,  the 
Director,  Division  of  Nursing,  and  staff 
reports.  The  meeting  will  be  closed  to  the 
public  on  August  16, 12:30  p.m.  for  the 
remainder  of  the  meeting  for  the  review  of 
grant  applications  for  Advance  Nurse 
Education  applications,  Nurse  Practitioner/ 
Nurse  Midwifery  applications.  Special  Project 
Grants  applications  and  Nursing 
Opportimities  for  Individuals  from 
Advantaged  Backgrounds  applications.  The 
closing  is  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(6),  title  5  U.S.C. 
Code,  and  the  Determination  by  the 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to  Public 
Law  92-463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Dr.  Mary  S.  Hill,  Executive 
Secretary,  National  Advisory  Council  on 
Nurse  Training,  room  5C-14,  Parklawn 
Building.  5600  Fishers  Lane.  Rockville. 
Maryland  20857.  telephone  (301)  443- 
6193. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  November  24, 1989. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 

HRSA. 

(FR  Doc.  89-28029  Filed  11-29-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[irr-940-00-4121-14:  (UTl>-«4263)] 

Coal  Lease  Offering  By  Sealed  Bid 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  competitive  coal  lease 

sale. 

summary:  Notice  is  hereby  given  that 
certain  coal  resources  in  lands 
hereinafter  described  in  Carbon  and 
Emery  Counties,  Utah,  will  be  offered 
for  competitive  lease  by  sealed  bid  of 
$100.00  per  acre  or  more  to  the  qualiHed 
bidder  submitting  the  highest  bonus  bid 
in  accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920.  as 
amended  (41  Stat.  437).  However,  no  bid 
will  be  accepted  for  less  than  fair 


market  value  as  determined  by  the 
authorized  officer. 

DATC:  The  lease  sale  will  be  held  at  1:00 
p.m.,  Thursday,  January  11, 1990.  Sealed 
bids  must  be  submitted  on  or  before 
10:00  a.m..  Thursday.  January  11. 1990. 
ADDRESS:  The  lease  sale  will  be  held  in 
Salon  L  Main  Floor  of  the  Red  Lion  Inn, 
255  West  Temple.  Salt  Lake  City.  Utah. 
Sealed  bids  must  be  submitted  to  the 
Cashier,  Utah  State  Office,  324  South 
State  Street.  Suite  301.  Salt  Lake  City. 
Utah  84111-2303. 

•   COAL  OFFERED:  The  coal  resources 
to  be  offered  consist  of  all  recoverable 
reserves  available  in  the  following 
described  lands  located  in  Carbon  and 
Emery  Counties.  Utah,  approximately 
sixteen  miles  southwest  of  Price.  Utah: 

T.  14  S..  R.  7  E.,  SLM.  Utah 

Sec.  34,  lots  3, 4,  N\^SEV4. 
T.  15  S.,  R.  7  E.,  SLM.  Utah 

Sec.  2,  loU  2-7, 10-12.  SWV4,  WViSE'A; 

Sec.  3,  loU  1,  2. 7-ia  EV4SEy4,EV4WV4SEV4; 

Sec.  10.  EMiEVi,  EV4NWy4NEy4; 

Sec.  11.  \NV»,  WVtEVt; 

Sec.  14,  NWV4.  NWV4NEy4; 

Sec.  15,  EM!EV4NEy4. 
Containing  1.987.46  Acres 

One  economically  recoverable  coal 
bed,  the  Wattis  Seam,  is  found  in  this 
tract.  The  seam  averages  7.86  feet  in 
thickness.  This  tract  contains  an 
estimated  7,632,000  tons  of  recoverable 
high  volatile  B  bituminous  coal.  The 
estimated  coal  quality  using  weighted 
average  of  samples  on  an  as-received 
basis  is: 

12,622    BTU/lb; 

6.27    Percent  moisture; 

.52    Percent  sulphur 

6.36    Percent  ash; 

45.90    Percent  fixed  carbon; 

42.49    Percent  volatile  matter. 

(Totals  do  not  equal  100%  due  to 
rounding) 

RENTAL  AND  ROYALTY:  A  lease 
issued  as  a  result  of  this  offering  will 
provide  for  payment  of  an  annual  rate  of 
$3.00  per  acre  and  a  royalty  payable  to 
the  United  States  of  12.5  percent  of  the 
value  of  coal  mined  by  surface  methods, 
and  8  percent  of  the  value  of  coal  mined 
by  underground  methods.  The  value  of 
coal  shall  be  determined  in  accordance 
with  30  CFR  203.200. 

NOTICE  OF  AVAILABILITY:  Bidding 
instructions  are  included  in  the  Detailed 
Statement  of  Lease  Sale.  A  copy  of  the 
detailed  statement  and  the  proposed 
coal  lease  are  available  by  mail  at  the 
Bureau  of  Land  Management,  Utah  State 
Office,  324  South  State  Street  Suite  301. 
Salt  Lake  City.  Utah  84111-2303  or  in  the 
Public  Room  (Room  400).  All  case  file 
documents  and  written  comments 
submitted  by  the  public  on  Fair  Market 
Value  or  royalty  rates,  except  those 
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portions  identified  as  proprietarj'  by  the 
commentator  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act.  are  available  for  public  inspection 
in  the  Public  Room  (Room  400)  of  the 
Bureau  of  Land  Management. 
James  M.  Parker, 
State  Director. 

(FR  Doc  89-27978  Filed  11-29-89;  8:45  am] 
BttUMQ  CODE  M1»-00-« 


[WY-040-09-4111-081 

Environntental  Impact  Statement; 
Bridger-Teton  National  Forest  Plan, 
WY 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Adoption  of  Final 

Environmental  Impact  Statement  for 

Bridgei^Teton  National  Forest  Plan. 

Wyoming. 

summary:  Pursuant  to  40  CFR  1506.3 
and  Department  of  Interior  Manual 
516DM.  notice  is  hereby  given  that  the 
Bureau  of  Land  Management  intends  to 
adopt  the  Draft  and  Final  Environmental 
Impact  Statements  (DEIS/FEIS)  on  the 
Land  and  Resources  Management  Plan 
(LRMP)  for  the  Bridger-Telon  National 
Forest  for  the  purpose  of  leasing 
minerals. 

date:  Adoption  of  the  FEIS  for  the 
Bridger-Teton  Forest  Plan  will  be 
considered  official  January  2. 1990.  A 
Record  of  Decision  (ROD)  covering  BLM 
actions  related  to  mineral  leasing  will  be 
signed  after  the  conclusion  of  the  public 
comment  period  designated  by  the 
Forest  Service,  which  expires  December 
31. 1989. 

ADDRESS:  Any  comments,  questions,  or 
exceptions  which  could  affect  the 
adoption  should  be  forwarded  to  Alan 
Stein,  Chief  of  Plaiming  and 
Environmental  Assistance,  Rock  Springs 
District,  Bureau  of  Land  Management, 
P.O.  Box  1869,  Rock  Springs,  Wyoming 
82902-1869,  phone:  307-382-5350. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Stein.  Chief  of  Planning  and 
Environmental  Assistance,  Rock  Springs 
District  Bureau  of  Land  Management, 
phone:  307-382-5350. 

SUPPLEMENTARY  INFORMATION:  The  FEIS 

for  the  Bridger-Teton  National  Forest 
inadvertently  omitted  identifying  BLM 
as  a  cooperating  agency  in  the 
preparation  of  the  Final  EIS.  BLM  has 
cooperated  in  the  preparation  of  those 
portions  of  the  FEIS  related  to  ELM'S 
mineral  leasing  authority. 

The  FEIS  meets  BLM  Supplemental 
Program  Guidance  (SPG)  requirements 
for  leasable  minerals  including  the 


development  of  Reasonable  Foreseeable 
Development  Scenarios  for  affected 
Management  Area  (MAs),  identification 
of  mineral  potential  for  oil  and  gas 
resources  within  the  National  Forest, 
and  identification  of  stipulations  which 
the  BLM  will  utilize  in  leasing  minerals 
on  the  Bridger-Teton  National  Forest. 
The  EIS  contains  all  the  necessary 
information  and  analysis  to  allow  BLM 
to  make  decisions  concerning  leasable  - 
minerials  in  compliance  with  the 
National  Environmental  Policy  Act 

BLM's  preferred  alternative  for  the 
Bridger-Teton  LRMP  is  to  offer  lands  fo 
release,  in  accordance  with  Alternative 
F.  which  is  the  Forest  Service  Preferred 
Alternative.  Prior  to  offering  lands  for 
lease,  the  Forest  Service  will  be  given  an 
opportunity  to  review  lease  parcels  for 
plan  conformance  and  application  of 
appropriate  lease  stipulations.  No  lease 
parcels  will  be  offered  over  the 
objections  of  the  Forest  Service. 

Dated:  November  24, 1989. 
James  K.  Murkin. 

Acting  State  Director. 

[FR  Doc.  89-28080  Filed  11-29-89;  8:45  am) 

MUJNa  CODE  431»-2>-M 


[OR931-00-6321-02:  GPO-0671 

Availability  of  the  Draft  Record  of 
Decision  for  Managing  Competing 
Vegetation  on  Forest  Lands  In 
Western  Oregon 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  draft 
"Record  of  Decision"  emanating  from 
the  Final  Environmental  Impact 
Statement,  Western  Oregon  Program. 
Management  of  Competing  Vegetation. 
February  1989. 

SUMMARY:  A  draft  record  of  decision  for 
managing  competing  vegetation  on 
forest  lands  in  western  Oregon  is  now 
available  for  public  review.  An 
integrated  pest  management  program  is 
adopted.  The  proposed  decision 
prioritizes  treatments  as  follows.  (1)  Use 
of  effective  techniques  to  prevent 
development  of  vegetation  management 
problems,  (2)  use  of  effective 
alternatives  to  herbicides,  and  (3)  use  of 
effective  herbicides.  Prescribed  burning 
practices  will  be  modiHed  to  reduce 
emissions  hazardous  to  human  health. 
DATES:  Written  comments  on  the 
proposed  record  of  decision  will  be 
accepted  through  January  6, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  as  well  as  written 
comments  should  be  addressed  to:  Tom 
Aufenthle,  Project  Lead,  Bureau  of  Land 


Management.  P.O.  Box  2965.  Portland. 
Oregon  97208. 

Dated:  November  21. 1980. 
Paul  M.  Vettetick. 
Associate  State  Director 
[FR  Doc.  89-28020  FUed  11-29-80:  S.-45  am] 
MLUNa  COOC  431»-3»4I 


[ID-020-0»-4322-12] 

Burley  District;  Meeting  and  Agenda 
for  Burtey  District  Grazing  Advisory 
Board 

aqcncy:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Meeting  and  Agenda  for  Burley 
District  Grazing  Advisory  Board. 

summary:  Notice  is  hereby  given  that 
the  Burley  District  Grazing  Advisory 
Board  will  meet  on  January  9, 1990. 

The  meeting  will  convene  at  9:30  a.m. 
on  January  9, 1990  in  the  conference 
room  of  the  Bureau  of  Land 
Management  Office  at  200  South  Oakley 
Highway,  Burley,  Idaho. 

Agenda  items  for  the  meeting  will 
include:  (1)  Prioritized  Pleasantview 
allotment  project  maintenance  schedule; 
(2)  Contributions  for  support  of  range 
improvement  (8100)  projects:  (3) 
Secretary /Treasurer's  report;  (4) 
Scheduling  of  contributed  money  (7121) 
projects;  (5)  Curlew  Grazing  Association 
season  of  use;  (6)  Range  improvement 
maintenance  policy;  (7)  Information 
items — (a)  Land  Pool  Ebcchange  Concept 
(b)  Grazing  Advisory  Board  election. 

The  public  is  invited  to  attend  the 
meeting.  Interested  persons  may  make 
an  oral  statement  to  the  Board  begitming 
at  10:30  a.m.  or  they  may  file  written 
statements  for  the  Board's 
consideration.  Depending  on  the  number 
of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 
Anyone  wishing  to  make  an  oral 
statement  or  file  a  written  statement 
must  contact  the  District  Manager  by 
January  8, 1990  for  inclusion  in  the 
meeting  schedule. 

Detailed  minutes  of  the  Board  meeting 
will  be  maintained  in  the  District  Office. 
200  South  Oakley  Highway,  Burley, 
Idaho,  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  (7:45  a.m.  to  4:30  p.m.,  Monday 
thru  Friday)  within  30  days  following  the 
meeting. 

DATE:  January  9. 1990. 

ADDRESS:  Bureau  of  Land  Management 
Burley  District  Office,  200  South  Oakley 
Highway.  Burley,  Idaho  83318. 
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FOR  FURTHER  INFORMATION  CONTACT 

Gerald  L  Quinn.  District  Manager.  (208) 
678-5514. 
Dated:  November  21. 1989. 

Gerald  L  Quinn, 

District  Manager. 

(FR  Doc.  89-28018  Filed  Tl-29-89;  8:45  amj 

MLUNQ  COOC  431»-aO-M 


[ID-040-4312-04] 

Salmon  District  Advisory  Council; 

IMeetlng 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Salmon  District  of  the 
Bureau  of  Land  Management  (BLM) 
announces  a  forthcoming  meeting  of  the 
Salmon  District  Advisory  Council. 

DATE:  The  meeting  will  be  held  Tuesday, 
January  9. 1990  at  10:00  a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Salmon  lUver  Electric  Cooperative. 
Inc..  Conference  Room,  ChaUis,  Idaho. 

SUPPt^MENTARY  INFORMATION:  This 

meeting  is  held  in  accordance  with 
Public  Laws  92-483  and  94-579.  The 
purpose  for  the  meeting  is  to  discuss  a 
proposed  non-shooting  area  designation 
in  the  Cyprus  Mine  area,  an  exclusive 
right-of-way  request  for  the  Cyprus 
Mine,  the  BLM  budgeting  process,  and 
current  Salmon  District  issues. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  11:00 
a.m.  and  11:30  a.m.  or  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  at  the  Salmon  District 
Office  by  January  5, 1990. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours]  within  30  days  following 
the  meeting.  Notification  of  oral 
statements  and  requests  for  snmmary 
minutes  should  be  sent  to  Roy  S. 
Jackson.  District  Manager.  Sabnon 
District  BLM,  Bx  430,  Saimon.  Idaho 
83467. 

Dated:  November  21, 1989. 

Roy  S.  Jackaon. 

District  Manager. 

(FR  Doc  88-28010  Filed  !!>»-«•:  MS  ma^ 

MLUNa  COOC  411»-«»4i 


[AZ  020-41-5410-10;  AZA-24090] 

Mineral  Interest  Application;  Arizona 

action:  Notice  of  Receipt  of 
Conveyance  of  Mineral  Interest 
Application  AZA-24090. 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  the  Act  of  October  21. 
1976.  90  Stat.  2757.  Michael  Kettenbach 
has  applied  for  conveyance  of  the 
mineral  estate  described  as  follows: 


Gila  and  Salt  River  Meridian.  Arizona 

T.  19  S..  R.  14  E.. 
sec.  21.  All 
sec.  22,  W%NEV44.  SEV^NEV*.  WV4, 

N>4SEy4.  swv4SEy«. 

Containing  1.200  acres,  more  or  less. 

Additional  information  concerning 
this  application  may  be  obtained  from 
the  Area  Manager,  Phoenix  Resource 
Area.  Phoenix  District  Office.  2015  West 
Deer  Valley  Road,  Phoenix,  Arizona 
85027. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  docimient  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  filing  of  the  application. 
October  19. 1989.  whichever  occurs  first. 

Dated  November  20. 1980. 

William  T.  Childress. 

Acting  District  Manager. 

[FR  Doc.  89-28022  Filed  ll-29-«9;  8:45  amj 

BtUJNQ  CODE  4310-32-M 


[AZ-040-41-S410-10-ZACD;  A  21817,  A 
21818,  A  28120,  A  21821,  A  21822] 

Receipt  of  Conveyance  of  IMineral 
Interest  Applications  in  Cochise 
County,  Arizona 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Receipt  of 
Conveyance  of  Mineral  Interest 
Applications  A  21817.  A  21818.  A  28120. 
A  21821.  A  21822  in  Cochise  County 
Arizona. 

summary:  Notice  is  hereby  given  that 
pursuant  to  Section  209  of  the  Act  of 
October  21. 1976.  90  Stat  2757.  Meaars. 
John  D.  Kliunp,  John  L  Klitnip.  Kaoy  K. 
Klumi),  Luther  W.  Klunip  end  Wayne  D. 


Klump  have  applied  to  purchase  the 
mineral  estate  described  as  follows: 

Joiui  D.  Klump: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  13  S..  R.  26  E., 

sec.  20.  SMiNMi.  NV4SV4; 

8ec.22.SWy4SWV«. 
T.  13  S.,  R.  27  E.. 

sec.  29.  SWV4,  SWy4SEV4; 

sec.  30.  NWy4NEy4.  NEy4NWy4. 

SEy4Swy4.  s%SEy4. 

T.  14  S.,  R.  28  E.. 

sec.  29.  NMiNEy4.  NEy4NWy4.  swy4; 

sec.  30.  SWy4NWy4.  SVi. 
T.  15  S..  R.  27  E.. 

sec.  1.  SEy4NEy4. 

Containing  1,440.00  acres,  more  or  less. 

John  L  Klump: 
Gila  and  Salt  River  Meridian,  Arizona 

T.  12  S..  R.  32  E.. 

sec.  26,  lots  2.  3,  4.  NWy4SWy4: 

sec.  27.  NEV4SWy4.  NV4SEy4; 

sec.  35.  lots  1-4  incl..  WV4WV4. 
T.  13  S.,  R.  28  E.. 

sec35.  W%EV4.  SWy4. 

Containing  942.87  acres,  more  or  less. 

Karry  K.  Klump: 
Gila  and  Salt  River  Meridian,  Arizona 

T.  13  S.,  R.  25  E, 
sea  14,  lots  5-8  incl.,  SWy4SEy4; 
sec.  24,  lots  4-7  incl.  9, 10, 11. 14. 15. 16, 

swy4: 

sec.  26.NWy4; 

sec.  27.  lots  1-4  incl.; 

sec.  33.  SMt; 

sec.  34.  SWy4; 

sec.  35,  WV4NEy4,  SEy4NEWi. 

T  n  S    R   27  P 

sec.  27.  SWy4NWy4,  NWy«SWWi,  SViSVi; 

sec.  28,  SEy4NEy4,  EV4SEy4: 

sec.  33,  N%; 

sec.  34.  NV4NV4,  SEy4NEy4,  SWy4NWVi. 
NV4SEy4: 

sec.  35,  WV4NEy4,  NWy4,  NWy4SWy4. 
T.  13  S.,  R.  31  E., 

sec.  27,  NWy4: 

sec.  34,  WV^NEV4. 
T.  13  S.,  R.  32  E., 

sec  9,  NEy4NEy4; 

sec.  27,  NEy4SEy4NWy4,  NViSEVi 
SEy4NW%: 

see.  28,  WM»NEV4,  E%NWV«; 

sec.  33,  NEV^NWy4. 
T.  14  S.,  R.  25  E., 

sec.  4,  loU  3  and  4.  NMtNWVi. 
T.  14S,R.26E., 

sec  28,  SVt. 

Containing  4,226.96  acres,  more  or  less. 

Lutlier  W.  Klump: 
Gila  and  Salt  River  Meiidiaa.  Arizona 

T.  13S.,  R.27E.', 
sec  21,  SE^4SE%: 
sec.  22,  SViSWV^.  SWV4SE%: 
sec.  27.  NWV4NEy4.  NV4NWy4; 
8ec.28.NV4NE%. 

Containing  360.00  acres,  more  or  less. 
Wayne  W.  Klump: 

Gila  and  Salt  Sivar  Meridian,  Arizoaa 
T.13S..R.2eE.. 
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sec.  14.  N'/i; 

sec.  15.  NEy4: 

sec.  22,  NVi.  NEy4SWy4.  SEy4: 

sec.  23,  al^ 

sec.  24,  E'^NEy4.  WV^WV^: 

sec.  25,  NWy4; 

sec.  2a  NEy4. 
T.  13  S.  R.  27  E. 
"sec.  13,  SV4SE'y4NWy4,  Ey.:NEy4SWV4; 

sec.  16,  NWy4NWy4,  Sy2N%,  SVi: 

sec.  18.  S%SEV4: 

sec.  19.  N%NEy4.  SEy4NEy4.  NWy4.  S'/4; 

sec.  20.  all: 

sec.  21,  NVi.  SWy4,  N%SEy4,  SWy4SEy4; 

sec.  31,  EV4E%,  WV4NEy4,  NEV4NWy4. 
T.  14  S.,  R.  26  E., 

sec.  11,  SVi: 

8ec.l3,NWy4: 

sec.  14,  NV^. 

Containing  5,700.00  acres,  more  or  less. 

Total  acres  involved  is  12,729.83,  more  or 
less. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  appHcation  or  two  years 
from  the  date  the  courts  remanded  the 
applications  back  to  the  District  Office, 
September  8, 1988,  whichever  occurs 
first. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  concerning  this 
application  may  be  obtained  from  the 
San  Simon  Resource  Area  Manager, 
Safford  District  Office.  425  E.  4th  Street, 
Safford,  Arizona  85546. 

Dated  November  21. 1989. 

Ray  A.  Brady, 

District  Manager. 

(FR  Doc.  89-28016  Filed  11-29-89:  8:45  amj 

BILUNO  CODE  4310-32-M 


[CO-920-90-4111-1S;  COC36500] 

Colorado;  Proposed  Reinstatement 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease 
COC36500  for  lands  in  Garfield  and 
Mesa  Counties.  Colorado,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  and  royalties  accruing 
from  August  1. 1989,  the  date  of 
termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Fmleral  Register  notice. 


Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e]  of  the  Mineral 
Lands  Leasing  Act  of  1920,  as  amended, 
(30  U.S.C.  188),  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  August  1, 1989, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  236-1772. 

Janet  M.  Budzileli, 

Chief.  Fluid  Minerals  Adjudication  Section. 
[FR  Doc.  89-28023  Filed  11-29-89;  8:45  am] 

MLUNQ  COOe  4310-JB-M 

[CA-010-00-4212-13,  CA  25913] 

Exchange  of  Put>lic  and  Private  Lands 
in  California 

REALTY  action:  Exchange  of  Pubfic  and 
Private  Lands  in  Amador.  Calaveras,  El 
Dorado,  Mariposa,  Nevada,  Tuolumne, 
and  Yuba  Coimties,  CA. 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

SUMMARY:  The  following  described 

public  land  is  being  considered  for 

exchange  under  section  206  of  the 

Federal  Land  Policy  and  Management 

Act  of  1976  (43  U.S.C.  1716): 

(Note:  It  is  possible  not  all  of  the  land 
identified  below  will  be  exchanged.  Some 
parcels  may  be  deleted  to  eliminate  possible 
conflicts  that  could  arise  during  processing. 
The  final  selection  of  properties  will  be  made 
to  achieve  comparable  values  between  the 
offered  and  selected  lands.) 

Selected  Public  Land 

Amador  County,  California 

T.  7N.,  R.  lOE.,  M.D.M. 

Sec.  14,  lots  1,  3. 4. 13. 15.16. 
T.  7N..  R.  HE.  M.D.M. 

Sec  15.  SEy4SEy4; 

Sec.  22.  NEy4SEy4. 
T.  7N..  R.  12E.,  M.D.M. 

Sec.  4.  lots  10, 11; 

Sec.  19,  NWy4SWy4; 

Sec.  22.  all  public  lands  within  section. 

Calaveras  County,  California 

T.  4N..  R.  lOE..  M.D.M. 

Sec.  15.  lots  3.  4,  5. 
T.  4N.,  R.  13E.,  M.D.M. 

Sec.  3,  lot  5; 

Sec.  23,  lots  1, 2; 

Sec.  28,  lots  3, 4. 
T.  5N.,  R.  HE,  M.D.M. 

Sec.  22,  loU  16, 18, 19,  2a  MS  4046a 
EV4NEy4; 

Sec.  24,  lots  11. 12,  NMiNWy4NWy4, 

NysNwy4Swy4; 

Sec  25,  lots  5.  6. 
T.  5N.,  R.  12E.,  M.D.M. 
Sec  19,  E>4NEy4,  SEy4NWy4NEy4. 


T.  6N.,  R.  14E,  M.D.M. 

Sec7.SWy4SEy4. 

El  Dorado  County,  California 

T.  9N.  R.  lOE,  M.D.M. 

Sec.  29,  lot  7: 

Sec.  32,  lot  3. 
T.  9N..  R.  HE,  M.D.M. 

Sec.  12.  W/tNYIV*.  N«4SW%. 
T.  12N..  R.  lOE.,  M.D.M. 
Sec  2,  SEy4NWy4SWy4NW%. 

sw  y4NE  y4S  w  ViNw  y4. 

EViSwy4Swy4Nwv!i. 

wv4SEy4Swy4NWV4. 

Mariposa  County,  California 

T.  3S..  R.  15E.  M.D.M. 

Sec.3.1ot3.SWy4NWy4: 

Sec.  35.  SWy4SEy4. 
T.  4S.,  R.  16E..  M.D.M. 

Sec  5.  lot  4; 

Sec  9.  lot  1: 

Sec  la  lot  2.  SEy4SEy4. 
T.  4S..  R.  18E,  M DM. 

Sec.  31.  lot  4; 

Sec.  33.  lot  7. 

Nevada  County,  California 

T.  16Nn  R.  7E.  M.D.M. 

Sec  24,  SWy4NWy4. 
T.  17N..  R.  8E.  M.D.M. 
Sec.  20.  S%SEy4NEy4.  NViNWy4SEy4. 

Tuolumne  County.  California 

T.  IS..  R.  13E..  M.D.M. 

Secl.SWyiSWy*; 

Secll.NWy4NEy4. 
T.  IN..  R.  15E.  M.IXM. 

Sec  25.  EVtNEVt. 

Yuba  County,  California 

T.18N..  R.6E.  M.D.M. 
Sec  26.  NWy4SWy4. 

The  lands  identified  above  are  in 
addition  to  property  previously 
published  in  the  Federal  Re^ster  under 
the  same  serial  number,  CA  25913. 
Disposal  of  Federal  lands  is  in 
conformance  with  land  use  planning: 
these  lands  are  generally  isolated 
parcels  which  are  inaccessible  for  public 
use. 

In  exchange  for  Federal  land  listed 
above,  the  United  States  proposes  to 
acquire  wetlands  and  waterfowl  habitat 
in  the  Central  Valley  of  California 
through  such  conservation  groups  as  the 
Nature  Conservancy,  Ducks  Unlimited. 
and  Trust  for  Public  Lands. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  exchange  is  to  acquire 
unprotected  wetlands  or  agricultural 
lands  suitable  for  conversion  to 
wetlands  in  the  Central  Valley.  The 
Central  Valley  was  identified  in  1986  in 
the  international  North  American 
Waterfowl  Management  Plan  as  an  area 
critically  in  need  of  wetlands  protection. 
Approximately  60  percent  of  waterfowl 
populations  in  the  Pacific  Flyway  winter 
in  the  Central  Valley  of  CaUfomia 
where  93  percent  of  the  wetlands  have 
been  destroyed  during  the  past  century. 
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The  public  interest  will  be  well  served 
by  completing  this  land  tenure 
adjustment  through  exchange,  in 
association  with  the  North  American 
Waterfowl  Management  Plan. 

The  Federal  lands  would  be 
transferred  subject  to  a  reservation  to 
the  United  State*  for  a  right-of-way  for 
ditches  and  canals  constructed  under 
the  authority  of  the  Act  of  August  20. 
1890  (43  U.S.C.  945). 

Authorized  rights-of-way  and  any 
other  authorized  land  uses  will  be 
identified  as  prior  existing  rights. 

All  necessary  clearances,  including 
archaeology  and  rare  plants  and 
animals,  shall  be  granted  prior  to 
conveyance  of  title  by  the  U.S. 

Grazing  operators  who  will  have  their 
allotments  affected  by  this  exchange  are 
entitled  to  a  2-year  adjustment  period. 
However,  a  lessee  may  waive  this  2- 
year  notice. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  described  herein  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  for  a 
period  of  two  years  from  the  date  of  first 
publication. 

FOR  ADDITIONAL  INFORMATION:  Contact 
Kay  Miller,  (916)  985-4474,  or  at  the 
address  Isited  below. 
ADDRESS:  For  a  period  of  45  days  from 
publication  of  this  notice  m  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Area  Manager,  Folsom  Resource  Area, 
63  Natoma  Street,  Folsom,  CA.  95630 

Dated:  November  22. 1989. 
DJ(.  Swickard, 

Area  Manager. 

[FR  Doc.  89-28017  Filed  11-29-88:  8:45  am] 

BILLING  COOE  43 10-40-H 


[CO-942-90-4730-12] 

Colorado;  Filing  of  Plats  of  Survey 

November  20. 1989. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10.00  a.m.,  November 
20, 1989. 

The  supplemental  plat  creating  new 
lot  6,  in  section  2.  T.  1  S.,  R.  97  W..  Sixth 
Principal  Meridian,  Colorado,  was 
accepted  September  26, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Eleventh 
Standard  Parallel  North  (south 
boundary,  T.  45  N.,  R.  7  E.),  east 
boundary,  and  subdivisional  lines  and 
the  subdivision  of  certain  sections,  T.  44 
N.,  R.  7  E.,  New  Mexico  Principal 


Meridian,  Colorado,  Group  No.  854.  was 
accepted  September  11, 1989. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  trhe  dependent 
resurvey  of  a  portion  of  the  Mesa  Verde 
National  Park  boundary,  T.  36  N.,  R.  14 
W.,  New  Mexico  Principal  Meridian, 
Colorado,  Group  No.  896,  was  accepted 
September  26. 1989. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary  and  the  Mesa  Verde  National 
Park  boundary,  T.  35  N.,  R.  15  W.,  New 
Mexico  Principal  Meridian,  Colorado, 
Group  No.  896.  was  accepted  September 
26, 1989. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Mesa  Verde 
National  Park  boundary,  T.  35  N.,  R.  14 
W..  New  Mexico  Principal  Meridian. 
Colorado.  Group  No.  896.  was  accepted 
September  26, 1989. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
National  Park  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215. 

Jack  A.  Eaves, 

Chief.  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  89-28021  Filed  11-29-89;  8:45  am) 

BILLJNG  CODE  431»-JS-« 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-No.  330X)1 

CSX  Transportation,  Inc.; 
At>andonment  Exemption;  In  Hopkins 
and  Muhlenberg  Counties,  KY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F— "Exempt  Abandonments"  to 
abandon  5.52  miles  of  railroad  line  in 
Kentucky:  (1)  Between  milepost  LHM- 
131.6,  near  Newcoal,  and  milepost  LHM- 
134.03,  near  Fies,  in  Hopkins  County; 
and  (2)  between  milepost  LHF-126.99, 
near  Millport,  and  milepost  LHF-130.08, 
near  Brier  Creek,  in  Muhlenberg  County. 

Applicant  has  certified  tliat:  (1)  No 
local  traffic  has  moved  over  the  lines  for 
at  least  2  years;  (2)  any  overhead  fraffic 
on  the  lines  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  lines  (or 
a  State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  lines  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 


within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  "Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,"  360  LC.C,  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  28, 1989  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,*  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  December 
8, 1989.*  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
December  18, 1989,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the, 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc., 
500  Water  Street,  Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  December  1. 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219.  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 


'  A  »tay  will  ht  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  •  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  "Exemption  of  Out-of- 
Ser\ice  Rail  UnM."  5 1.C.C.  2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concern*  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  tiefore  the  effective  date  of  thi« 
exemption. 

»  See  "Exempt  of  Rail  Abandonment — Offers  of 
Finan.  AasisU"  4  LC.C  2d  164  (1987). 

»  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  Jurisdiction  to  do  so. 
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Elaine  Kaiser,  Chief.  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  22, 1989. 

By  the  Commission.  Jane  F.  MackaU. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGsa, 
Secretary. 
[FR  Doc.  89-28057  Filed  11-29-89:  8:45  am] 

BtUJNO  COOe  709S-01-M 

[FInanet  Docket  No.  31532] 

Indiana  H)-RaH  Corp^  Lease  and 
Operation  Exemption;  Norfolk  and 
WesteiTi  Railway  Co.  Line  Between 
Douglas,  OH  and  Van  Buren,  IN 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Interstate  Commerce  Commission 
exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11343,  et  seq., 
the  lease  by  Indiana  Hi-Rail  Corporation 
(MR)  from  Norfolk  and  Western 
Railway  Company  of  77.9  miles  of 
railroad  between  milepost  TS  65.5  in 
Douglas,  OH.  and  milepost  TS  144.2  in 
Van  Buren.  IN.  subject  to  standard  labor 
protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  December  7, 1989.  Petitions  for 
reconsideration  must  be  filed  by 
December  20. 1989. 

AOORESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31532  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Attn:  Finance  Docket  No. 
31532,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representatives: 

John  D.  Heffer,  Gerst.  Heffner.  Carpenter 
4  Podgorsky,  1700  K  Street.  NW., 
Suite  1107,  Washington,  DC  20006. 
Robert  J.  Cooney,  Senior  General 
Attorney,  Law  Department  Norfolk 
Southern  Corporation.  Three 
Commercial  Place.  Norfolk.  VA  23510- 
2191. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721) 
SUPPl£MENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision,  To  purchase 
a  copy  of  the  full  decision,  write  to,  call. 
or  pick  up  in  p«!r8on  from:  Dynamic 
Concepts,  Inc..  Room  2229,  Interstate 


Commerce  Commission  Building. 
Washington,  IX)  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  November  22, 1989. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Andrt.  Lamboley,  and  Phillips.  Chairman 
Gradison  and  Commissioner  Andr^  dissented 
in  part  with  separate  expressions. 
Noreta  R.  McG«e, 
Secretary. 
(FR  Doc.  89-28058  Filed  11-29-89;  8:45  am) 

BHXmO  COOC  7O3S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Master 
Metals  Inc. 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
November  14, 1989.  a  proposed  Consent 
Decree  in  United  States  v.  Master 
Metals  Inc.,  Civil  Action  No.  C87-1471, 
was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Ohio.  The  proposed  Consent  Decree 
requires  defendant  to  close  the  waste 
piles  and  certain  other  areas  at  its 
facility  in  Cleveland.  Ohio,  in 
compliance  with  an  approved  closure 
plan,  to  comply  with  interim  status 
regulations  under  the  Resource 
Conservation  and  Recovery  Act.  42 
U.S.C.  6901  et  seq..  and  to  pay  a  civil 
penalty  of  $20,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Environmental  Enforcement  Section. 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044,  and  should  refer  to  United  States 
v.  Master  Metals  Inc..  D.J.  reference  90- 
7-1-390. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio,  1404  East  Ninth  Street  Suite  500, 
Cleveland,  Ohio  44114-1748,  at  the 
Region  V  office  of  the  United  States 
Environmental  Protection  Agency,  230 
South  Dearborn  Street  Chicago,  Illinois 
60604,  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515, 9th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  he  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 


Land  and  Natural  Resources  Division  of 

the  Department  of  Justice.  In  requesting 

a  copy,  please  enclose  a  check  in  the 

amoimt  of  $2.00,  for  reproduction  costs, 

payable  to  the  Treasurer  of  the  United 

States. 

Rkhatd  B.  Stewart. 

Assistant  Attorney  General.  Land  and 

NatUTtl  Resources  Division. 

(FR  Doc  89-28081  Filed  11^29-89:  a4S  am] 

SHUNO  COOC  44M-S1-II 


Anfltrust  Division 

National  Cooperative  Research  Act  of 
1984;  Catalytic  Converter 
Devetopment  Protect  for  Control  of 
Heavy-Duty  Diesel  Particulate 
Emissions 

Notice  is  hereby  given  that  on 
November  3, 1989,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1964. 15  U.S.C  4301  et 
seq.  ("the  Act"),  the  Engine 
Manufacturers  Association  ("EMA") 
and  the  Southwest  Research  Institute 
("SwRI")  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  of  a  project  entitled 
"Catalytic  Converter  Development 
Project  for  Control  of  Heavy-Duty  Diesel 
Particulate  Emissions."  The  notification 
discloses  (1)  the  identities  of  the  parties 
to  the  project  and  (2)  the  nature  and 
objectives  of  the  project  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act  the  identities  of  the  parties  to 
the  project  and  its  general  areas  of 
planned  activities  are  given  below: 

The  parties  to  the  project  are  EMA,  on 
behalf  of  itself  and  its  members,  and 
SwRI.  EMA  is  an  Illinois  not-for-profit 
corporation  with  its  principal  place  of 
business  at  One  Illinois  Center,  111  East 
Wacker  Drive,  Chicago,  Illinois  60601. 
SwRI  is  a  Texas  nonprofit  corporation 
with  its  principal  place  of  business  at 
6220  Culebra  Road.  San  Antonio.  Texas 
78284. 

EMA's  current  members  are: 
Briggs  &  Stratton  Corporation 
Catepillar  Ino. 
Cummins  Engine  Company 
Deere  &  Company 
Detroit  Diesel  Corporation 
D^tz  Corporation 
Ford  New  Holland.  Inc. 
Hercules  Engines.  Inc. 
Isuzu  Motors  Corporation 
Iveco  Trucks  of  North  America 
Kohler  Company 
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Lister-Petter,  Inc. 
Mack  Trucks,  Inc. 
Mercedes-Benz  Truck  Company 
Mitsubishi  Motors  America,  Inc. 
Navistar  International  Transportation 

Corporation 
Onan  Corporation 
Saab-Scania  AB 
Teledyne  Total  Power 
Volvo  GM  Heavy  Truck  Corporation 
Waukesha  Engine  Division 

With  the  exception  of  Briggs  & 
Stratton  Corporation.  Deere  ft  Company, 
Deutz  Corporation.  KohJer  Company, 
Lister-Petter,  Inc..  Onan  Corporation, 
Teledyne  Total  Power  and  Waukesha 
Engine  Division,  all  current  EMA 
members  are  participants  in  the  project. 

The  purpose  of  the  project  is  to 
conduct  research,  inquiries, 
investigations  and  studies  relating  to  the 
development  and  evaluation  of  a 
prototype  flow-through  catalytic 
converter  system  suitable  for  use  on 
heavy-duty  diesel  engines  for  the  control 
of  particulate  emissions.  The  primary 
objective  of  the  project  is  to  provide 
evidence  that  such  a  system  is  capable 
of  attaining  the  1994  model  year  design 
targets  for  complying  with  the  0.10  g/ 
bhp-hr  particulate  standard  mandated 
by  the  U.S.  Enviommental  Protection 
Agency  as  well  as  the  emission 
standards  mandated  for  HC.  Co  and 
NOx.  The  system  also  must  be  viable  for 
high-volume  production  and 
demonstrate  adequate  in-use  durabihty 
for  at  least  150,000  miles  with  minimal 
maintenance  requirements. 

SwRI  is  responsible  for  the 
solicitation  and  selection  of  product 
suppliers  to  provide  hardware  necessary 
for  its  research  and  development  efforts. 
The  intellectual  property  rights  arising 
from  the  technology  developed  by  SwRI 
during  the  course  of  the  project  will  be 
perfected  by  EMA  on  behalf  of  EMA,  its 
participating  members  and  its  designees. 
EMA  further  anticipates  disclosure  of 
any  technology  developed  during  the 
course  of  the  project  to  non-EMA 
members  in  exchange  for  a  reasonable 
fee. 

Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  89-28082  Filed  11-29-69:  8;45  am] 
MLLNiQ  COOC  4410-01-M 


National  Coop«rative  Research  Act  of 
1984;  Development  of  a  Computer- 
Aided  Armor  Design/ Analysis  System 
Souttiwest  Research  Institute 

Notice  is  hereby  given  that  on 
November  1, 1989.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301  et 
seq.  ("the  Act"),  Southwest  Research 


Institute  ("SwRI")  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of  a 
party  to  its  group  research  project 
regarding  "The  Development  of  a 
Computer- Aided  Armor  Design/ 
Analysis  System."  The  notification  was 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  SwRI  advised  that 
NEDERLANDSE  ORGANISATIE  VOOR 
TOEGEPAST- 

N  ATUUR  WETENSCHAPPEUJK 
ONDERZOEK  TNO  (Netherlands 
Organization  for  Applied  Scientific 
Research)  (effective  September  11, 1989) 
has  become  a  party  to  the  group 
research  project 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 

On  June  26, 1989,  SwRI  filed  its 
original  notification  piirsuant  to  Section 
6(a)  of  the  Act  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  8(b)  of  the  Act  on  Jiily  20, 
1989,  54  FR  30481.  On  August  7, 1989. 
SwRI  filed  an  additional  written 
notification.  The  Department  published 
a  notice  in  the  Federal  Register  in 
response  to  the  additional  notification 
on  August  31, 1989,  54  FR  30066. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  89-28063  Filed  11-29-89;  8:45  am] 

VIUJNa  CODE  4410-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

Arkansas  Power  &  Light  Co^ 

Arkansas  Nuclear  One,  Unit  Nos.  1  and 
2;  Environmental  Assessment  and 
Hndlngs  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6  issued  to  Arkansas  Power 
and  Light  Company  (AP&L,  the  licensee) 
for  operation  of  the  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2) 
located  in  Pope  County,  Arkansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
change  license  conditions  to  allow  the 
operation  and  maintenance  of  ANO-1&2 
by  Entergy  Operations,  Inc. 


The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  August  15. 1989. 

The  Need  for  the  Proposed  Action 

The  licensee,  AP&L,  proposes  to 
transfer  the  operation  and  maintenance 
of  ANO-1&2  to  Entergy  Operations,  Inc. 
The  proposed  license  conditions  will 
assure  that  AP&L  will  continue  in  its 
present  capacity  as  owner  of  ANO-1&2. 
The  transfer  to  Entergy  Operations,  Inc. 
entails  the  transfer  of  ANO-1&2 
operating  and  support  staff  from 
Arkansas  Power  and  Light  Company  to 
Entergy  Operations.  Inc.  All  staff  and 
functions  for  safety,  environmental, 
security,  emergency  planning,  and 
related  discipUnes  will  continue  after 
the  amendment  as  before.  There  will  be 
no  physical  or  operation  changes 
associated  with  this  amendment  other 
than  the  change  in  name  only  (to 
Entergy  Operations.  Inc.)  of  the 
operations,  maintenance,  engineering, 
and  other  nuclear  related  personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  cheinges  to 
the  licensing  conditions.  The  proposed 
changes  would  allow  AP&L  to  transfer 
the  operations  and  maintenance  of 
ANO-1&2  to  Entergy  Operations.  Inc. 
The  operation  and  maintenance  staff  of 
AP&L  associated  with  ANO-1&2  will 
transfer  to  Entergy  Operations.  Inc. 
There  will  be  no  changes  to  the  facility 
or  the  environment  as  a  result  of  the 
license  amendment.  The  licensee  (AP&L) 
will  continue  as  owner  of  the  facility. 
Accordingly,  the  Commission  concludes 
that  this  action  would  result  in  no 
radiological  or  non-radiological 
environmental  impact 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  Licenses  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  coimection  with  this  action 
was  published  in  the  Federal  Register  on 
September  6. 1989  (54  FR  37041).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

Alternative  to  the  Proposed  Action 

It  has  been  determined  that  there  is  no 
impact  associated  with  the  proposed 
amendment  any  alternatives  to  the 
amendment  will  have  either  no 
environmental  impact  or  greater 
environmental  impact 
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Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
resources  beyond  the  scope  of  resources 
used  during  normal  operation  discussed 
in  the  Final  Enviroimiental  Statement 
(FES)  related  io  the  operation  of 
Arkansas  Nuclear  One,  Unit  1  issued  in 
February  1983  and  in  the  FES  related  to 
the  operation  of  Arkansas  Nuclear  One, 
Unit  2  issued  in  June  1977. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment  the  Commission  concluded 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  August  15, 1989.  Copies  of  the 
request  for  amendment  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW.,  Washington.  DC  20555  and  at  the 
Tomlinson  Library.  Arkansas  Tech 
University,  Russellville,  Arkansas  72801. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 
Frederick ).  Hebdan. 

Director,  Project  Directorate  IV,  Division  of 
Reactor  Projects — flZ/V,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-28038  Filed  11-29-89;  8:45  am] 

BILUNG  CODE  7580-01-M 

[Docket  Nos.  50-315  and  50-3161 

Indiana  Michigan  Power  C04 
ConsMeration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
58  and  DPR-74,  issued  to  Indiana 
Michigan  Power  Company  (the 
licensee),  for  operation  of  the  Donald  C. 
Cook  Units  Nos.  1  and  2  located  in 
Berrien  County,  Michigan. 

The  amendment  would  revise  the 
Technical  Specifications  by  adding 
requirements  on  the  fire-unaffected  Unit 
to  support  the  alternate  safe  shutdown 
or  emergency  remote  shutdown  of  the 
oppoeite  fire-a£fected  Unit  The  changes 
are  necessary  to  meet  the  requirements 
of  10  CFR  part  SO.  appendix  R.  in 
addition,  a  change  is  proposed  to  tiie 
Bases  which  clarifies  that  fire  watches 


would  not  be  implemented  in  areas 
protected  by  carbon  dioxide  fire 
suppression  systems  during  testing  of 
the  systems  which  may  result  in  carbon 
dioxide  discharge,  or  after  the  discharge 
of  a  system,  when  carbon  dioxide  levels 
may  represent  a  personnel  hazard. 

Finally,  the  Ucensee  proposed  a 
change  that  involves  removing  the  wide 
range  hot-leg  and  cold-leg  temperature 
indications  of  RCS  loops  1  and  3  from 
the  local  shutdown  indication  (LSI) 
panels.  The  wide  range  hot-leg  and  cold- 
leg  temperature  indications  of  reactor 
coolant  system  loops  2  and  4  would  still 
be  supplied  to  the  LSI  panels.  This 
change  is  necessary  in  order  to  meet  the 
Category  1  redundancy  criteria  of 
Regulatory  Guide  1.97,  Revision  3  for  the 
reactor  vessel  level  indication  system 
(RVLIS). 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  trom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  In  their  submittal,  the 
licensee  provided  the  following 
statements  with  regard  to  the  criteria  of 
10  CFR  50.92; 

Criterion  1 

The  proposed  TS  changes  require  that 
some  plant  systems  be  available  to  support 
shutdown  of  the  opposite  imit  in  accordance 
with  Appendix  R.  In  addition,  we  have  added 
requirements  for  various  Appendix  R  remote 
shutdown  monitoring  instrumentation.  Since 
these  TS  place  additional  requirements  on 
various  plant  equipment  to  ensure  an 
alternative  method  of  shutting  down  during  a 
fire  scenario,  we  believe  this  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
analyzed  accident 

Criterion  2 

The  proposed  TS  changes  assure  that  safe 
shutdown  systems  are  available  without 
placing  the  plant  in  a  configuration 
inconsistent  with  the  design  basis.  In 
addition,  the  proposed  changes  add 
requirements  that  certain  safety  systems  be 
available  that  are  not  currently  required.  For 
this  reason,  we  believe  that  the  proposed  TS 
changes  do  not  create  the  possitiihty  of  a  new 


or  different  lund  of  accident  from  any 
accident  previously  evaluated. 

Criterion  S 

The  proposed  TS  changes  introduce  new 
eves  cross-tie  valves  into  the  plant  and 
thus  introduce  additional  risk  of  error  or 
failure.  However,  the  operation  and 
surveillance  procedures  associated  ««rith 
these  valves  are  similar  to  those  for  other 
safety-related  systems.  As  noted  in  Criterion 
1,  these  changes  impose  additional 
requirements  on  various  plant  equipment  to 
ensure  an  alternate  method  of  shutting  down 
during  a  fire  scenario.  For  this  reason,  we 
believe  the  proposed  changes  do  not 
constitute  a  significant  reduction  in  the 
margin  of  safety. 

Lastly,  we  note  that  the  Commission  has 
provided  guidance  concerning  the 
determination  of  significant  hazards  by 
providing  certain  examples  (51  FR  7751)  of 
amendments  considered  not  likely  to  involve 
significant  hazards  considerations.  The 
second  of  these  examples  refers  to  changes 
that  impose  additional  limitations, 
restrictions,  or  controls  not  presently 
included  in  the  TS.  The  changes  proposed  in 
this  letter  are  for  the  type  cited  in  this 
example.  Therefore,  we  l>elieve  these 
changes  do  not  involve  a  significant  hazards 
consideration  as  defined  by  10  CFR  50.92. 

The  staff  has  reviewed  the  licensee's 
submittals  and  agrees  with  the 
licensee's  no  significant  hazards 
determination. 

Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing.  Written  comments  may  be 
submitted  by  mail  to  the  Regulatory 
Publications  Branch.  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  US.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  pubhcation  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NTIC 
Public  Docimient  Room  the  Gelman 
Building,  2120  L  Street  NW.  Washington, 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 
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By  January  2, 1990,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciUty  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conimission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
Public  Document  Room  located  at 
Maude  Preston  Palenske  Memorial 
Library,  500  Market  Street.  St.  Joseph, 
Michig.in  40085.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
I'anel,  will  rule  on  the  request  and/or 
j^etition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
J!oa!-d  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interests  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
Not  later  than  fifteen  (15)  days  prior  to 

the  first  prehearing  conference 

scheduled  in  the  proceeding,  a  petitioner 


shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appHcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  otjiny  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 


amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its  • 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubhc 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (in 
Missouri  l-{800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  O.  Thoma:  petitioner's  name  and 
telephone  numben  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Gerald  Chamoff,  Esq.. 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N.  Street  NW..  Washington.  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  tlie 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  16, 1988  and 
Revised  January  23. 1989.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room,  located  at  the 
Maude  Preston  Palenske  Memorial 
Library,  500  Market  Street.  St.  Joseph. 
Michigan  49085. 
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Dated  at  Rockville,  Maryland,  this  2l8t  day 
of  November  1989. 

For  tha  Nuclear  Regulatory  Commission. 
Joseph  G.  Gutter, 

Project  Manager.  Project  Directorate  III-l, 
Division  of  Reactor  Projects — III.  IV,  Vend 
Special  Projects  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  89-28039  Filed  ll-2&-e9;  8:45  am] 

BUXINQ  COOC  7S«0-01-M 


Louisiana  Power  &  Light  Co^ 
Waterford  Steam  Electric  Station  Unit 
No.  3;  Environmental  Assessment  and 
Rndings  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
38  issued  to  Louisiana  Power  and  Light 
Company  (LP&L.  the  licensee)  for 
operation  of  the  Waterford  Steam 
Electric  Station.  Unit  No.  3  located  in  St. 
Charles  Parish,  Louisiana. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
change  license  conditions  to  allow  the 
operation  and  maintenance  of 
Waterford  3  by  Entergy  Operations,  Inc. 

The  proposed  action  is  in  accordance 
with  the  Ucensee's  application  for 
amendment  dated  August  15, 1989. 

The  Need  for  the  Proposed  Action 

The  licensee,  LP&L.  proposes  to 
transfer  the  operation  and  maintenance 
of  Waterford  3  to  Entergy  Operations, 
Inc.  The  proposed  hcense  conditions 
will  assure  that  LP&L  will  continue  in  its 
present  capacity  as  owner  of  Waterford 
3.  The  transfer  to  Entergy  Operations. 
Inc.  entails  the  transfer  of  Waterford  3 
operating  and  support  staff  from 
Louisiana  Power  and  Light  Company  to 
Entergy  Operations,  Inc.  All  staff  and 
functions  for  safety,  enviroimiental, 
security,  emergency  planning,  and 
related  disciplines  will  continue  after 
the  amendment  as  before.  There  will  be 
no  physical  or  operation  changes 
associated  with  this  amendment  other 
than  the  change  in  name  only  (to 
Entergy  Operations.  Inc.)  of  the 
operations,  maintenance,  engineering, 
and  other  nuclear  related  personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  changes  to 
the  Ucensing  conditions.  The  proposed 
changes  would  allow  LP&L  to  transfer 
the  operations  and  maintenance  of 
Waterford  3  to  Entergy  Operations,  Ina 
The  operation  and  maintenance  staff  of 


LP&L  associated  with  Waterford  3  will 
transfer  to  Entergy  Operations,  Inc. 
There  will  be  no  changes  to  the  facility 
or  the  environment  as  a  result  of  the 
license  amendment  The  Ucensee  (LP&L) 
will  continue  as  owner  of  the  facility. 
Accordingly,  the  Commission  concludes 
that  this  action  would  result  in  no 
radiological  or  non-radiological 
environmental  impact 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportimity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  6, 1989  (54  FR  37047).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  foUowdng  this 
notice. 

Alternative  to  the  Proposed  Action 

It  has  been  determined  that  there  is  no 
impact  associated  with  the  proposed 
amendment:  any  alternatives  to  the 
amendment  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  beyond  the  scope  of  resources 
used  during  normal  operation  discussed 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  Waterford 
Steam  Electric  Station,  Unit  No.  3  issued 
in  September  1981. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  enviroimiental 
assessment  the  Commission  concluded 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  August  15, 1989.  Copies  of  the 
request  for  amendment  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street 
NW..  Washington.  DC  20555  and  at  the 
University  of  New  Orleans  Library. 
Louisiana  Collection,  Lakefront  New 
Orleans,  Louisiana  70122. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  |.  Hebdon, 

Director.  Project  Directorate  IV,  Division  of 
Reactor  Projects — III.IV,  V  and  Special 
Projects,  Off  ice  of  Nuclear  Reactor 
Regulation. 
(FR  Doc  89-28040  FUed  11-29-89;  8:45  am] 
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IDocket  Na  50-4161 

System  Energy  Reaourcoa,  Inc^  at  ai; 
Grand  Gulf  Nuclear  Station,  UnH  1; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  No.  NPF- 
29  issued  to  System  Energy  Resources, 
Inc.,  (SERI  or  the  Ucensee)  acting  for 
itself  and  as  agent  for  South  Mississippi 
Electric  Power  Association  (SMEPA). 
and  Mississippi  Power  and  Light 
Company,  for  operation  of  the  Grand 
Gulf  Nuclear  Station.  Unit  1.  (Grand 
Gulf  1)  located  in  Claiborne  Coimty, 
Mississippi. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
change  Ucense  conditions  and  Technical 
Specifications  (TS)  to  allow  the 
operation  and  management  of  Grand 
Gulf  1  by  Entergy  Operations,  Inc. 

The  proposed  action  is  in  accordance 
with  the  licensee's  appUcation  for 
amendment  dated  August  15, 1989,  as 
revised  August  22. 1989. 

The  Need  for  the  Proposed  Action 

The  licensee  proposes  to  transfer  the 
operation  and  management 
responsibiUty  of  Grand  Gulf  1  to  Entergy 
Operations,  Inc.  The  proposed  license 
conditions  and  TS  wiU  assure  that  SERI 
and  SMEPA  will  continue  In  their 
present  capacity  as  owners  of  Grand 
Gulf  1.  The  transfer  to  Entergy 
Operations.  Inc.  entails  the  transfer  of 
Grand  Gulf  1  operating  and  support  staff 
from  SERI  to  Entergy  Operations,  Ina 
AU  staff  and  fimctions  for  safety, 
environmental,  security,  emergency 
planning,  and  related  disciplines  wiU 
continue  after  the  amendment  as  before. 
There  will  be  no  physical  or  operation 
changes  associated  with  this 
amendment  other  than  the  change  in 
name  only  (to  Entergy  Operations,  Inc.) 
of  the  operations,  maintenance, 
engineering,  and  other  nuclear  related 
personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  changes  to 
the  Ucense  conditions  and  TS.  The 
proposed  changes  would  aUow  SERI  to 
transfer  the  operation  and  management 
responsibiUties  of  Grand  Gulf  1  to 
Entergy  Operations,  Inc.  The  operation 
and  management  staff  of  SERI 
associated  with  Grand  Gulf  1  will 
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transfer  to  Entergy  Operatimit.  Inc. 
There  will  be  no  changes  to  the  facility 
or  the  environment  as  a  result  of  the 
license  amendment  SERI  and  SMEPA 
will  continue  as  owners  of  the  facility. 
Accordingly,  the  Commission  concludes 
that  this  action  would  result  in  no 
radiological  or  non-radiological 
environmental  impact 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Renter  on 
September  6, 1989  (54  FR  37047).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

Alternative  to  the  Proposed  Action 

It  has  been  determined  that  there  is  no 
impact  associated  with  the  proposed 
amendment;  any  alternatives  to  the 
amendment  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  Grand  Gulf 
Nuclear  Station,  Units  1  and  2,"  dated 
September  1981. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment  the  Commission  concluded 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  August  15. 1989.  Copies  of  the 
request  for  amendment  are  available  for 
public  inspection  at  the  Commission'a 
Public  Document  Room.  2120  L  Street 
NW..  Washington.  DC  20555  and  at  the 
Hinds  Junior  College,  McLendon 
Library.  Raymond.  Mississippi  39154. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 

Elinor  G.  Adensam, 

Director,  Project  Directorate  U/J,  Division  of 
Reactor  Projects  I/II,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  89-28041  nied  11-29-88;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  and  Advisory  CommMaa 
on  Nuclear  Waste;  Proposed  Mestings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  Advisory  Committee  on 
Reactor  Safeguards  (AQIS) 
Subcommittees  and  meetings  of  the 
ACRS  full  Committee,  and  of  the 
Advisory  Committee  on  Nuclear  Waste 
(ACNW).  the  following  preliminary 
schedule  is  published  to  reflect  the 
current  situation,  taking  into  account 
additional  meetings  which  have  been 
scheduled  and  meetings  which  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  published 
October  18, 1989  (54  FR  42873).  Those 
meetings  which  are  definitely  scheduled 
have  had.  or  will  have,  an  individual 
notice  published  in  the  Federal  Register 
approximately  15  days  (or  more)  prior  to 
the  meeting.  It  is  expected  that  sessions 
of  ACRS  full  Committee  and  ACNW 
meetings  designated  by  an  asterisk  (*) 
will  be  open  in  whole  or  in  part  to  the 
public.  ACRS  full  Committee  and 
ACNW  meetings  begin  at  8:30  a.m.  and 
ACRS  Subcommittee  meetings  usually 
begin  at  8:30  a.m.  The  time  when  items 
listed  on  the  agenda  will  be  discussed 
during  ACRS  full  Committee  and  ACNW 
meetings  and  when  ACRS 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the 
December  1989  ACRS  and  ACNW  full 
Committee  meetings  can  be  obtained  by 
a  prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the  Committee 
(telephone:  301/492-7288.  ATTN: 
Barbara  Jo  White)  between  7:30  a.m. 
and  4:15  p.m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Human  Factors,  December  6, 1989 
(tentative),  Bethesda.  MD.  The 
Subcommittee  will  discuss:  (1)  Proposed 
changes  to  10  CFR  part  55.  Operator 
Licenses,  (2)  NRC  staff  response  to 
INPO  comments  on  performance 
indicators.  (3)  a  letter  from  R.  Stater 
(public)  to  R.  Fraley,  ACRS  concerning 
operator  training  deficiencies,  and  (4) 
Access  Authorization  rule  (tentative). 

Thermal  Hydraulic  Phenomena, 
December  7, 1989,  Bethesda.  MD.  The 
Subcommittee  will  discuss:  (1)  The 
proposed  NRR  and  RES  programs  for 
resolution  of  the  interfacing  systems 
LOCA  issue:  (2)  the  status  of  the  NRC/ 
RES  Technical  Program  Group's  efforts 
to  apply  the  Code  Scaling.  Applicability, 
and  Uncertainty  (CSAU)  methodology  to 
calculation  of  the  effects  of  a  small- 


break  LOCA;  and  (3)  the  status  of 
development  of  the  Westinghouse  best- 
estimate  ECCS/LOCA  model. 

Containment  Systems,  December  12, 
1989,  Bethesda.  MD.  The  Subcommittee 
will  discuss  the  NRC  staffs  document 
on  the  Containment  Performance 
Improvements  (CPI)  Program  (all 
containment  types  other  than  the  BWR 
Mark  I). 

Joint  Containment  Systems  and 
Structural  Engineering,  December  13, 

1989,  Bethesda,  MD.  The  Subcommittees 
will  continue  to  discuss  containment 
design  criteria  for  future  plants  with 
invited  speakers  from  industry  and 
national  laboratories. 

Regulatory  Policies  and  Practices, 
January  10, 1990,  Bethesda.  Kffl.  The 
Subcommittee  will  review  the  approach 
suggested  by  the  NRC  staff  for  Hcense 
renewal  along  with  the  staffs  proposed 
resolution  of  industry's  comments  on  the 
suggested  approach  obtained  at  the 
November  Workshop. 

Joint  Severe  Accidents  and 
Probabilistic  Risk  Assessment,  January 
23-24. 1990.  Albuquerque.  NM.  The 
Subcommittees  will  continue  their 
review  of  NUREG-1150.  "Severe 
Accident  Risks:  An  Assessment  for  Five 
U.S,  Nuclear  Power  Wants,"  (Second 
Draft  for  Peer  Review).  Topics 
tentatively  scheduled  for  discussion  at 
this  meeting  include:  back-end  analysis, 
uncertainties  and  the  expert  opinion 
process. 

Structural  Engineering,  January  24-25, 

1990.  Albuquerque,  NM.  The 
Subcommittee  will  review  structural 
integrity  issues  on  various  containment 
configurations  and  Category  I  structures. 

Safety  Research  Program,  February  7, 
199ft  Bethesda.  MD.  The  Subcommittee 
will  discuss  the  proposed  NRC  Safety 
Research  Program  and  Budget  for  FY 
1991  and  other  related  matters. 

Occupational  and  Environmental 
Protection  Systems,  Date  to  be 
determined  (December/January), 
Bethesda.  MD.  The  Subcommittee  will 
continue  its  review  of  Interim  Standard 
for  hot  particles. 

Systematic  Assessment  of  Experience, 
Date  to  be  determined  (December/ 
January),  Bethesda.  MD.  The 
Subcommittee  will  review  the  proposed 
power  level  increase  for  Indian  Point 
Unit  2. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined  ..- 
(January).  Bethesda,  MD.  The 
Subcommittee  will  discuss  tiie  licensing 
review  bases  document  being  developed 
for  Combustion  Engineering's  Standard 
Safety  Analysis  Report-Design 
Certification  (CESSAR-DC). 
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Decay  Heat  Removal  Systems,  Date 
to  be  determined  (January/February). 
Bethesda,  MD.  The  Subcommittee  will 
review  the  NRC  staffs  proposed 
resolution  of  Generic  Issue  84.  "CE 
PORVs." 

Joint  Thermal  Hydraulic  Phenomena 
and  Core  Performance,  Date  to  be 
determined  (January/February), 
Bethesda.  MD.  The  Subcommittees  will 
continue  their  review  of  boiling  water 
reactor  core  power  stability  pursuant  to 
the  core  power  oscillation  event  at 
LaSalle  County  Station.  Unit  2. 

Materials  and  Metallurgy,  Date  to  be 
determined  (January/February), 
Bethesda.  MD.  The  Subcommittee  will 
review  the  proposed  resolution  of 
Generic  Issue  29,  "Bolting  Degradation 
or  Failure  in  Nuclear  Power  Plants." 

Severe  Accidents,  Date  to  be 
determined  (February/March). 
Bethesda.  MD.  The  Subcommittee  will 
discuss  the  NRC  Severe  Accident 
Research  Program  (SARP)  plan. 

Decay  Heat  Removal  Systems.  Date 
to  be  determined  (June/Jdy).  Bethesda, 
MD.  The  Subcommittee  will  review  the 
proposed  resolution  of  Generic  Issue  23, 
"RCP  Seal  Failures." 

Decay  Heat  Removal  Systems,  Date 
to  be  determined.  Bethesda,  MD.  The 
Subconunittee  will  explore  the  issue  of 
the  use  of  feed  and  bleed  for  decay  heat 
removal  in  PWRs. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  status  of 
Industry  best-estimate  ECCS  model 
submittals  for  use  with  the  revised 
ECCS  Rule. 

Auxiliary  and  Secondary  Systems, 
Date  to  be  determined  Bethesda.  MD. 
The  Subcommittee  will  discuss  the:  (1) 
criteria  being  used  by  utilities  to  design 
Chilled  Water  Systems.  (2)  regulatory 
requirements  for  Chilled  Water  Systems 
design,  and  (3)  criteria  being  used  by  the 
r^mc  staff  to  review  the  Chilled  Water 
Systems  design. 

Reliability  Assurance,  Date  to  be 
determined.  Bethesda.  MD.  The 
Subcommittee  will  discuss  the  status  of 
implementation  of  the  resolution  of  USI 
A-46,  "Seismic  Qualification  of 
Equipment  in  Operating  Plants,"  and 
other  related  matters. 

Joint  Regulatory  Activities  and 
Containment  Systems,  Date  to  be 
determined  Bethesda,  MD.  The 
Subcommittees  will  review  the  proposed 
final  revision  to  Appendix  J  to  10  CFR 
Part  50,  "Primary  Reactor  Containment 
Leakage  Testing  for  Water-Cooled 
Power  Reactors." 

Regulatory  Policies  and  Practices, 
Date  to  be  determined,  Bethesda,  MD. 
The  Subcommittee  will  review  the 


proposed  staff  program  for  the  renewal 
of  power  plant  licenses. 

ACRS  Full  Committee  Meetings 

356th  ACRS  Meeting.  December  14-16, 
1989.  Bethesda,  MD — Items  are 
tentatively  scheduled. 

*  A.  Nuclear  Power  Plant  Access 
Authorization  (Open/Closed) — Review 
and  report  on  proposed  fmal  rule  on 
Personnel  Access  Authorization 
Requirements  for  Nuclear  Power  Plants 
(10  CFR  73.56). 

*B.  Containment  Performance 
Improvement  Program  (Open) — ^Review 
and  report  on  proposed  hiRC  program  to 
improve  containment  performance 
during  severe  accident  conditions  for  all 
containment  types  except  Mark  I 
containment 

*C.  Technical  Training  and 
Qualification  Program  for  NRC 
Employees  (Open)  Briefing  by  NRC  staff 
representatives  regarding  training 
courses  at  the  NRC  Technical  Traiiiing 
Center  at  Chattanooga,  TN. 

*D.  Fitness  for  Duty  (Open) — Review 
and  report  on  proposed  revision  of  10 
CFR  part  55  to  require  operator 
compliance  with  NRC  fitness-for-duty 
programs  and  conforming  modification 
to  the  Commission's  enforcement  policy. 

*E.  Meeting  with  NRC  Commissioners 
(Open)— Meeting  with  NRC 
Commissioners  to  discuss  items  of 
mutual  interest 

*F.  Meeting  with  Acting  EDO 
(Open) — Discussion  regarding  lack  of 
coherence  in  the  NRC  regulatory 
process. 

*G.  Anticipated  ACRS  Activities 
(Open) — ^Discuss  anticipated  ACRS 
Subcommittee  activities,  topics 
proposed  for  consideration  by  the 
ACRS,  proposed  changes  in  ACRS 
Bylaws,  and  the  ACRS/NRC  staff 
Memorandum  of  Understanding. 

*R  Appointment  of  New  Members 
(Open/Closed) — ^Discuss  the  status  of 
appointment  of  candidates  proposed  for 
appointment  to  the  Committee. 

•L  ACRS  Subcommittee  Activities 
(Open) — Hear  and  discuss  reports  of 
ACRS  subcommittees  regarding  the 
status  of  assigned  activities  regarding 
safety-related  matters,  including  the 
activities  related  to  thermal  hydraulic 
phenomena,  etc. 

*J.  Evaluation  of  Operational  Data 
(Open)— Briehng  and  discussion 
regarding  use  of  SALP  ratings  in  the 
regulatory  process  and  elsewhere. 

357th  ACRS  Meeting  January  11-13, 
1990 — Agenda  to  be  announced 

358th  ACRS  Meeting,  February  S-lft 
1990 — Agenda  to  be  announced. 


ACNW  Full  Committee  Meetings 

ACNW  Working  Group  Meeting. 
November  30. 1989,  San  Antonio.  TX. 
The  purpose  of  the  meeting  *vill  be  to 
review  and  discuss  the  projects 
currently  under  way  at  the  Center  for 
Nuclear  Waste  Regulatory  Analyses  and 
those  planned  in  the  future. 

15th  ACNW  Meeting,  December  20. 
1989.  Bethesda.  MD.  The  purpose  of  the 
meeting  will  be  to  review  and  discuss 
the  NRC  staff's  reevaluaUon  of  the  U.S. 
Environmental  Protection  Agency's 
high-level  waste  disposal  standards 
development  prepare  a  report  to  the 
Nuclear  Regulatory  Commission  on 
ACNW  Activities  for  the  upcoming  four 
months,  and  the  Committee  will  discuss 
anticipated  and  proposed  Committee 
activities,  future  meeting  agenda,  and 
organizational  matters,  as  appropriate. 

J6th  ACNW  Meeting,  January  24-28. 
1990 — Agenda  to  be  announced. 

17th  ACNWMeeting,  February  21-23, 
1990— Agenda  to  be  announced 

Dated  November  24, 1989. 
|ohn  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  89-28037  Filed  ll-2»-88;  8:45  am] 
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(Docket  Nos.  50-31S  snd  50-316] 

Indiana  Michigan  Power  C04  Issuartce 
of  Amendment  to  Fadiity  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  129  to  Operating 
License  No.  DPR-58  and  Amendment 
No.  114  to  Operating  License  DPR-74 
issued  to  Indiana  Michigan  Power 
Company,  which  re\'ised  the  Technical 
Specifications  for  operations  of  the 
Donald  C.  Cook  Nuclear  Plant  located  in 
Berrien  County.  MichigaiL 

The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  revised  the  Technical 
Specification  Sections  to  allow  a  portion 
of  the  Waste  Gas  System  Explosive 
Monitoring  System  to  be  inoperable  for 
up  to  160  days  to  allow  for  its 
replacement 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  for  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
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Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
August  18, 1969  (54  FR  34267).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  (54  FR  47742)  dated  November 
16, 1989.  Based  upon  the  environmental 
assessment,  the  Commission  has 
concluded  that  the  issuance  of  this 
amendment  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcation  for 
amendment  dated  January  21, 1969,  (2) 
Amendment  Nos.  129  and  114  License 
Nos.  DPR-58  and  DPR-74  and  (3)  the 
Commission's  related  Safety  Evaluation 
and  Environmental  Assessment.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
and  at  the  Maude  Preston  Polenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects — III.  IV,  V  and 
Special  Projects. 

Dated  at  Rockville,  Maryland  this  Zlst  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commissioo. 
Joseph  C  Giitter, 

Project  Manager,  Project  Directorate  Ul-1. 
Division  of  Reactor  Projects — III,  IV,  V  & 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-28042  Filed  11-29-^9;  8:45  am] 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Final  wndHfe  Amendments;  Columbia 
River  Basin  Fish  and  WHdiHe  Program 
and  ttie  Norttiwest  Conservation  and 
Electric  Power  Plan 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

action:  Notice  of  fmal  wildlife 
amendments  to  the  Columbia  River 
Basin  Fish  and  Wildlife  Program  and  the 
Northwest  Conservation  and  Electric 
Power  Plan. 

summary:  On  November  15. 1982, 
pursuant  to  the  Pacific  Electric  Power 


a 

Planning  and  Conservation  Act  (the 
Northwest  Power  Act,  16  U.S.C  section 
839,  et  seq.)  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council  (Council)  adopted  ■ 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (program).  The  program  hcM 
been  amended  from  time  to  time  since 
then. 

On  July  13, 1989  the  Council  voted  to 
initiate  proceedings  pursuant  to  section 
4(d)(1)  of  the  Northwest  Power  Act  to 
amend  the  program's  wildlife  measures. 
Appropriate  notices  of  the  proposed 
amendments  were  published  in  the 
Federal  Register  and  distributed  through 
the  Council's  mailing  lists  and 
newsletters.  In  September,  public 
hearings  were  held  in:  Coeur  d'Alene, 
Twin  Falls,  and  Boise,  Idaho:  Kalispell, 
Montana;  Portlarul,  Oregon;  and  Seattle, 
Washington.  Consultations  were  held 
with  interested  parties,  and  written 
comments  were  received  through 
September  30, 1989. 

At  its  October,  1989  Council  meeting, 
the  Cotincil  adopted  certain 
amendments  to  the  program.  On 
November  9, 1989,  the  Coimcil  adopted 
final  amendments,  action  plan 
amendments,  and  a  response  to 
conunents.  These  amendments. 

•  Authorize  the  use  of  loss  estimates 
as  evidence  of  wildlife  losses  for  an 
interim,  10-year  mitigation  program. 

•  Call  for  a  review  of  the  loss 
estimates  by  an  independent  party. 

•  Establish  an  interim  goal  of 
addressing  35%  of  total  wildlife  losses 
due  to  the  federal  hydropower  dams 
over  the  next  10  years. 

•  Call  for  mitigation  plans  and 
proposals  to  be  evaluated  against 
certain  standards. 

•  Set  procedures  for  developing  future 
mitigation  plans  with  public 
involvement 

•  Call  for  an  adviatory  committee  to 
recommend  mitigation  |morities  to  the 
Council. 

•  Call  for  the  Bonneville  Power 
Administration  to  fund  implementation 
of  wildlife  mitigation  plans. 

•  Establish  guidelines  for  wildlife 
mitigation  at  nonfederal  hydropower 
projects. 

For  copies  of  the  final  amendments, 
the  response  to  comments,  or  for  further 
information:  Contact  the  Cormdra 
Public  Involvement  Division  at  8S1  S.W. 
Sixth  Avenue,  Suite  1100.  Portland. 
Oregon  97204  or  (503)  222-«lin.  toll  free 
1-800-222-33&5  in  Idaho,  Montana,  and 


Washington  or  1-600-452-2324  in 
Oregon. 

Edward  Sheets, 

Executive  Director. 

(FR  Doc.  89-28044  Filed  ll-29-e9:  8:45  am] 


SECURITIES  AND  EXCHANGE 

coManssiON 

IRelease  Na  34-27499;  File  Na  SR-Ahim- 
89-25] 

SeH-Regulatory  Organizations; 
Proposed  Rule  Ctiange  by  American 
Stock  Exchange,  Inc.  Relating  to 
Amendments  to  Article  V1H,  Section  2 
(b)  and  (c)  of  ttM  Exchange 
Constitution  Regarding  the  Availabltity 
of  Arbitration  Before  the  American 
Art>itratlon  Association 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exdiange  Act  of  1934  ("Act"). 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  October  3a  1989,  the 
American  Stock  Exchange.  Inc.  ("Amex** 
or  "Exchange")  filed  witi^  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  mle 
change  as  described  in  Items  L  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  Tlie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange  is 
proposing  to  amend  Article  VIIL  section 
2  (b)  and  (c)  of  the  Exchange 
Constitution  regarding  the  forums  before 
which  arbitration  involving  Exchange 
members  may  be  conducted. 

The  text  of  the  proposed  rule  change 
is  as  follows: 
[Additions  italicized;  deletions 

bracketed] 
Arbitration  Forum 

Section  2.  Arbitration  shall  be 
conducted  under  the  arbitrati<ni 
procedures  of  this  Exchange,  except  as 
follows: 

(a)  No  change. 

(b)  [If  all  parties  to  the  controversy 
are  members,  allied  members,  member 
firms  or  member  corporations  of  the 
New  York  Stock  Exchange.)  any  party  to 
the  controversy  may  elect  to  arbitrate 
under  the  arbitration  procedures  [of  that 
Exchange]  of  any  self-regulatory 
organization  of  which  ail  parties  to  the 
controversy  are  members. 

(c)  If  any  of  the  parties  to  a 
controversy  is  a  customer,  the  customer 
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may  elect  to  arbitrate  before  the 
Amencan  Arbitration  Association  [in 
the  city  of  New  York],  unless  the 
customer  has  expressly  agreed,  in 
writing,  to  submit  only  to  the  arbitration 
procedures  of  [the  Exchange.]  securities 
industry  self-regulatory  organizations. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  tlte  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed  ■ 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  proposing  to  clarify 
Article  VIII,  sections  2  (b)  and  (c)  of  the 
Exchange  Constitution  regarding  the 
forums  before  which  arbitration 
involving  Exchange  members  may  be 
conducted.  Article  VIIL  section  2(c) 
deals  with  the  ability  of  customers  to 
elect  arbitration  before  the  American 
Arbitration  Association  ("AAA")  as  an 
alternative  to  Exchange  arbitration. 
Specifically,  the  Amex  provision  reads 
as  follows: 

[If]  any  of  the  parties  to  a  controversy  is  a 
customer,  the  customer  may  elect  to  arbitrate 
before  the  American  Arbitration  Association 
in  the  City  of  New  York,  unless  the  customer 
has  expressly  agreed,  in  writing,  to  submit 
only  to  the  arbitration  procedure  of  the 
Exchange. 

The  interpretive  questions    - 
surrounding  this  provision  have  focused 
on  two  aspects  of  the  wording:  (1) 
Whether  a  customer  electing  to  ari>itrate 
before  AAA  is  limited  to  bringing  such 
proceedings  only  "in  the  City  of  New 
York."  and  (2)  whether  die  customer  can 
be  deemed  to  have  waived  his  or  her 
right  to  arbitrate  before  AAA  only  in  the 
event  of  an  agreement  to  arbitrate 
exclusively  pursuant  to  Amex 
procedures  as  opposed  to  an  agreement 
to  arbitrate  in  accordance  with  the 
procedures  of  any  self-regulatory 
organization  ("SRO  ").  Due  to  the 
confusion  that  has  developed 
concerning  the  interpretation  of  these 
phrases,  the  Exchange  is  proposing  to 


clarify  the  language  of  Article  VIIL 
section  29c).* 

The  Exchange  has  interpreted  the 
words  "in  the  City  of  New  York"  as 
referring  merely  to  the  fact  that  the 
AAA  is  headquartered  in  New  York 
City.  This  reference  is  not  viewed  by  the 
Exchange  as  a  venue-setting  provision, 
nor  as  a  limitation  on  the  right  to  have 
an  arbitration  submitted  to  the  AAA 
conducted  in  any  of  the  various 
locations  outside  New  York  City  where 
the  AAA  has  regional  offices  or 
otherwise  may  choose  to  allow  an 
arbitration  to  proceed.  Once  a  matter  is 
before  the  AAA.  any  questions 
regarding  the  administration  of  the 
proceeding,  including  the  location  of  the 
hearing,  should  be  resolved  pursuant  to 
the  AAA's  own  rules  and  procedures. 
Any  other  interpretation  would  be 
inconsistent  with  the  current  practice  of 
the  Exchange  and  other  SROs,  which, 
depending  on  the  circumstances  of  the 
particular  case,  is  to  permit  arbitration 
proceedings  commenced  by  customers 
to  be  conducted  outside  the  city  in 
which  the  SRO  is  located.  Nevertheless, 
to  clarify  this  aspect  of  section  2(c),  it  is 
proposed  that  the  reference  to  the  City 
of  New  York  be  deleted. 

With  respect  to  the  provision  that  a 
customer  may  elect  to  arbitrate  before 
the  AAA  imless  the  customer  has 
agreed,  in  writing,  to  submit  "only  to  the 
arbitation  procedure  of  the  Exchange," 
the  Amex  interprets  this  provision  as 
referring  to  the  arbitration  procedures  of 
any  SRO  having  comparable 
requirements  to  those  of  the  Exchange. 
Inasmuch  as  all  SROs  maintaining 
arbitration  forums  have  now  adopted 
the  Uniform  Code  of  Arbitration,  there  is 
no  justification  for  distinguishing  one 
SRO  arbitration  facility  from  another. 
To  interpret  this  language  as  applying 
only  to  die  Amex  [i.e.,  to  give  credence 
only  to  rules  in  place  at  the  Amex  and 
not  to  essentially  identical  rules  in  place 
at  other  SROs)  would  be  not  only 
illogical,  but  contrary  to  the  long- 
established  goal  of  the  Securities 
Industry  Conference  on  Arbitration 
("SICA"),  as  well  as  of  the  Commission: 
to  develop  and  support  uniformity 
among  securities  industry  arbitration 
forums.  Thus,  to  clarify  this  aspect  of 
section  29(c),  it  is  being  proposed  that 
the  phrase  in  question  be  amended  to 
refer  specifically  to  all  SROs. 

Article  VIII,  section  2(b)  of  the 
Constitution,  which  applies  to  member 
versus  member  disputes,  provides  that  if 
all  parties  to  a  controversy  are  members 
of  the  New  York  Stock  Exchange 
("NYSE"),  any  party  may  choose  to 


"  See  Paine  Webber  Inc.  v.  Pitchford.  1989  Fed. 
Sec.  L  Rep.  (CCH)  1  (SO  N.Y.  Sept.  14, 1969). 


arbitrate  under  the  NTfSE's  arbitration 
procedures.  This  language  has  been 
interpreted  to  include  any  SRO  having 
comparable  rules:  dins,  for  instance,  if 
all  parties  are  members  of  the  National 
Association  of  Securities  Dealers 
("NASD"),  the  arbitration  may  be 
conducted  pursuant  to  the  NASD's 
arbitration  procedures.  To  make  this 
clear,  it  is  being  proposed  that  the 
provision  be  amended  to  provide  that 
any  party  to  a  controversy  may  elect  to 
arbitrate  under  the  arbitration 
procedures  of  any  SRO  of  which  all 
parties  to  the  controversy  are  members. 

(2)  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  the  Act 
which  is  designed  to  protect  investors 
and  the  public  interest  by  clarifying  the 
meaning  of  Exchange  Constitutional 
provisions  and  to  facihtate  the 
administration  of  an  impartial  forum  for 
the  resolution  of  disputes  relating  to  the 
securities  industry. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  or 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
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the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
nile  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  FUe  No.  SR- 
Amex-89-25  and  should  be  submitted  by 
December  21, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Dated:  November  21, 1989. 
Shirley  B.  HoUis. 
Assistant  Secretary. 

[FR  Doc.  69-28092  Filed  11-29-89:  8:45  am] 
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[ReteM*  Na  34-27458;  FH«  No.  SR-CSE- 
89-5] 

Self-Reguiatory  Organizations; 
Proposed  Rule  Chang*  by  ttie 
Cincinnati  Stock  Exctvinge  Relating  to 
Designated  Dealer  Net  Capital 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  November  7, 1989,  the 
Cincinnati  Stock  Exchange  ("CSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  has  submitted  a  rule  filing 
proposing  to  amend  Rule  11.9  of  chapter 
XI  of  the  Exchange's  Rules  of  the  Board 
of  Trustees  to  increase  the  net  capital 
requirement  of  Designated  Dealers. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 


these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  A,  B  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Exchange  Rule  11.9  currently  requires 
a  Designated  Dealer  '  to  maintain  a 
minimum  net  capital  •  of  $50,000  or  the 
amount  required  under  Rule  15c3-l  of 
the  Act.  The  proposed  amendment 
would  increase  this  minimum  net  capital 
requirement  for  Designated  Dealers  to 
$100,000. 

The  primary  purpose  of  the  net  capital 
rule  is  to  protect  customers  and 
creditors  of  registered  broker-dealers 
from  monetary  losses  and  delays  that 
can  occur  when  a  registered  broker- 
dealer  fails.*  To  this  end,  the  increase  is 
intended  to  satisfy  concerns  that  broker- 
dealers  have  adequate  capital  and 
resources  to  enable  Designated  Dealers 
to  meet  their  affirmative  obligations 
during  volatile  markets  and  assure  that 
the  securities  markets  function  smoothly 
and  efficiently. 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  protect  investors 
and  the  public  interest  and  promote  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  from  Members. 
Participants  or  Others 

Comments  were  neither  solicited  or 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commissioin  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 


*  A  Designated  Dealer  ii  a  Proprietary  Memtter  of 
the  Exchange  who  hat  l>een  approved  to  perform 
market  functions  by  entering  bids  and  offers  for 
Designated  Issues  into  the  National  Securities 
Trading  System.  Exchange  Rule  11.9. 

*  See  Securities  Exchange  Act  Rule  lSc3-l(cK2): 
17  CFR  240.15c3-l(c)(2)  (1989). 

*  17  CFR  240.15C3-1  (1989). 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments  | 

Intersted  persons  are  invited  to 
submit  written  data,  views  and  i 

arguments  concerning  the  foregoing.    | 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW..      ^ 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the  I 

Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No.  SR- 
CSE-89-5  and  should  be  submitted  by 
December  21, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  21, 1989 
Shiriey  E.  HoUis, 
Assistant  Secretary. 

[FR  Doc.  89-28093  Filed  11-29-89;  8:45  am) 
WLUNO  CODE  M10-01-II 


(Release  No.  34-27469;  FU*  No.  SR-MSRB- 
89-10] 

Self-Regulatory  Organizations; 
Proposed  Rulo  Chang*  by  the 
Municipal  SacurltiM  Rulainaldng 
Board;  Relating  to  ttte  Executive  and 
Administrative  Staff  of  tho  Board 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  16, 1989,  the 
Municipal  Securities  Rulemaking  Board 
("Board")  filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

A.  The  Mimicipal  Securities 
Rulemaking  Board  (the  "Board")  is  filing 
an  amendment  to  Board  rule  A-5  on  the 
executive  and  administrative  staff  of  the 
Board. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  At  a  recent  meeting  of  the  Board, 
the  Board  restated  the  duties  and 
responsibilities  of  the  Executive 
Director.  The  proposed  rule  change 
refiects  the  Board's  view  regarding  the 
organization  of  the  executive  and 
administrative  staff  by  stating  that  the 
Board  determines  the  duties  and 
re^jonsibilities  of  the  Executive  Director 
and  the  Executive  Director  determines 
the  duties  and  responsibilities  of  all 
other  staff  members. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  15B(b)(2)(I)  of  the  Securities 
Exchange  Act  of  1934,  as  amended  (the 
"Act").  Section  15B(b)(2](I)  authorizes 
and  directs  the  Board  to  adopt  rules 
providing  for  the  operation  and 
administration  of  the  Board. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  pixjposed  rule  change  is 
concerned  solely  with  the  operation  of 
the  Board  and  does  not  affect  the 
conduct  of  business  by  any  broker, 
dealer,  or  municipal  securities  dealer. 
The  Board  therefore  believes  that  the 
proposed  rule  change  would  not  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Beard  neither  solicited  nor 
received  comments  on  the  proposed  rule 
chaofe. 

in.  Date  ofEffecfiveneas  of  As 
Proposed  Rule  Change  aad  Timing  for 
Commissian  Action 


The  fioregoing  nile  change  has  becane 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1S34  and 
subparagraph  {e^  of  Securities  Exchange 


Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  E>C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  21, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  22, 1989. 
Shirley  R.  HoUis, 
Assistant  Secretary. 

[FR  Doc.  89-28094  FUed  11-2&-89;  8:45  am] 
sumo  CODE  W10-01-H 


[ReleasaJ4a  34-27453;  FHe  No.  IISRB-89- 

06] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board,  inc.,  RelaUag  to  Professianal 
Qualifications 

On  August  28. 1989,  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  C^Commission"  or  "SEC), 
parsnaat  to  section  t9(bKl)  of  the 
Secnrities  Exchange  Act  of  1934  TAct"), 
15  U.S.C.  788(b)(1),  a  proposed  nile 
chenge  amending  the  Board's  rale  on 
professional  qualifications  by 


eliminating  the  Board's  Financial  and 
Operations  Principal  ("FINOP') 
Examination  and.  instead,  requiring 
FINOP  candidates  to  qualify  Ihrou^  the 
National  Association  of  Securities 
Dealers'  ("NASD")  FINOP  Examination. 
The  Board  requested  that  the 
Commission  delay  the  effectiveness  of 
the  proposed  rule  change  until  January 
1. 1990,  to  allow  FINOP  candidates  to 
have  sufficient  time  to  prepare  for  the 
NASD's  FINOP  examination.  The 
Commission  published  notice  of  the 
proposed  rule  change  on  October  10. 
1989  in  Securities  Exchange  Act  Release 
No.  27349,  54  FR  42874.  No  commenU 
were  received  on  the  proposal. 

Rule  G-3  on  professional 
qualifications  requires  securities  firms 
that  engage  in  municipal  securities 
transactions  to  have  at  least  one 
associated  person  qualified  as  a  FINOP. 
A  FINOP  supervises  the  financial 
reporting  and  net  capital  compfiance 
required  by  SEC  rules  and  tlie 
processing,  clearance  and  safekeeping 
of  municipal  securities  by  the  securities 
firm. 

Under  curroit  Board  Rule  G-3(d),  an 
individual  may  qualify  as  a  FINOP  by 
passing  either  the  Board's  Financial  and 
Operations  Principal  Qualification 
Examinatioa  (Test  Series  S4)  or  by  being 
qualified  as  a  FINOP  by  the  NASD.  The 
NASD  qualifies  FINOPs  through  iU 
FINOP  Examination  (Test  Series  27). 
The  Board  stated  that  its  FINOP 
examination  has  been  a  three-hour 
"paper  and  pencil"  examination  with  66 
multiple  choice  questions  and  additional 
arithmetical  problems  which  test  the 
candidate's  abiUty  to  perform  net  capital 
and  reserve  formula  computations  on 
municipal  securities.  Developed  by  the 
Board  in  1978  and  administered  by  the 
NASD,  the  Board's  FINOP  examination 
is  designed  to  test  a  candidate's 
knowledge  of  apphcable  Board  and  SEC 
rules  and  statutory  provisions  pertaining 
to  financial  responsibility  and 
recordkeeping  as  well  as  the  protections 
afforded  investors  under  the  Securities 
Investor  Protection  Act  of  1970.  The 
FINOP  examination  used  by  the  NASD 
qualifies  candidates  to  supervise  the 
financial  and  operations  activities  of 
firms  handling  municipal  and  corporate 
securities  and  includes  questions  on 
financial  responsibility  rules.  SEC 
recordkeeping  rules  and  NASD  uniform 
practice  rules.  Ib  addttiaa.  this 
examination  testa  a  candidate's 
knowledge  of  the  BeanTs  lecordceeping 
and  uniform  practice  requiiLBisits. 

When  the  Board's  FUViOP  exninination 
was  developed  in  1978,  FINOPs  from  all 


49378 


Federal  Register  /  Vol.  54.  No.  229  /  Thursday.  November  30.  1989  /  Notices 


previously  unregistered  municipal 
dealers  were  required  to  take  either  the 
Board's  or  the  NASD's  HNOP 
examination.  The  Board  stated  that  most 
candidates  took  the  Board's  FINOP 
examination  because,  at  the  time,  there 
were  significant  differences  in  the  net 
capital  treatment  of  municipal  securities 
under  SEC  rules.  Since  then,  however, 
fewer  and  fewer  candidates  satisfy  their 
examination  requirement  by  taking  the 
Board's  FINOP  examination.  The  Board 
believes  that  this  may  be  because  there 
are  fewer  muncipal  securities-only  firms 
qualifying  FlNOPs.  there  are  fewer 
differences  in  the  treatment  of  municipal 
securities  and  other  securities  in  the 
SEC's  net  capital  rule,  or  because 
municipal  securities-only  firms,  like 
most  general  securities  firms,  prefer  that 
their  FINOP  candidates  qualify  under 
the  NASD's  more  comprehensive 
examination.  Because  so  few  Board 
FINOP  examination  are  given,  the  Board 
has  determined  to  eliminate  it. 

The  NASD  is  currently  revising  the 
test  specifications  of  its  FINOP 
examination.  These  revised 
specifications  will  include,  among  other 
things,  a  section  devoted  exclusively  to 
questions  on  Board  rules,  including 
Rulesii-a  and  G-9  on  recordkeeping, 
Rules  G-12  and  G-15  on  uniform 
practice,  deliveries  to  customers  and 
automated  clearance  and  settlement, 
and  Rule  G-27  on  supervision.  Also,  the 
Board  and  the  NASD  are  in  the  process 
of  reaching  an  agreement  that  the 
questions  contained  in  the  NASD's 
FINOP  examination  regarding  Board 
rales  will  be  provided  or  reviewed  by 
the  Board. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  Board  and, 
in  particular,  Section  15B(b)(2)(A)  of  the 
Act  in  that  it  protects  investors  and  the 
public  interest  by  maintaining  standards 
of  training,  experience  and  competence 
for  municipal  securities  dealers. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  2O0.3O-3(a)(12). 

Dated:  November  17, 1989. 
Sliiriey  E.  HoUU. 

Assistant  Secretary. 

IFR  Doc.  aO-28096  Filed  11-29-89;  8:45  am) 

BILUNa  CODE  M10-«1-M 


[Retoas*  No.  34-27184;  FIte  No.  SR-NYSE- 
89-141 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Minimum  Halt  Period  for 
Equipment  Changeover  Trading  Halts 

On  lune  13, 1989,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  Securities  and  Exchange 
Commission  (Commission"),  pursuant  to 
section  19(b)(1)  under  the  Securities 
Exchange  Act  of  1934  ("Act")»  and  Rule 
19b-4  thereunder,*  a  proposed  rule 
change  to  revise  the  Exchange's  policy 
on  the  minimum  time  period  for  a 
trading  halt  involving  an  "equipment 
changeover"  condition. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
26965  (June  23, 1989),  54  FR  28138  (July  5, 
1989).  No  comments  were  received  on 
the  proposed  rule  change. 

In  its  filing,  the  Exchange  proposes  to 
reduce  the  minimum  period  for  the 
duration  of  a  trading  halt  involving  an 
equipment  changeover  condition  from 
fifteen  to  five  minutes.  The  proposed 
rule  change  also  provides  that  if,  during 
an  Equipment  Changeover  trading  halt 
in  the  stock,  a  significant  order 
imbalance  develops  or  a  regulatory 
condition  occurs  (i.e.,  news  pending  or 
news  dissemination),  then  the  nature  of 
the  halt  condition  would  be  changed 
accordingly  aid  notice  of  such  change 
would  be  disseminated.  The  minimum 
halt  period  prior  to  the  resumption  of 
trading  in  this  case  would  be  fifteen 
minutes  following  the  first  indication 
after  the  new  halt  condition  is 
disseminated. 

Present  Exchange  policy  does  not  take 
into  consideration  the  difference  in 
rationale  between  an  Equipment 
Changeover  and  other  halt  conditions  in 
that  regardless  of  the  nature  of  the  halt 
condition,  a  price  indication  must  be 
disseminated  before  trading  can  be 
resumed,  and  trading  may  not  be 
resumed  for  at  least  fifteen  minutes  from 
the  time  on  the  first  indication.  In  many 
cases,  a  systems,  equipment  or  other 
technical  problem  may  be  corrected  in  a 
much  shorter  period  of  time,  and  it  may 
be  possible  to  resume  trading  at  a  price 
which  is  a  reasonable  variation  from  the 
last  sale  in  the  stock  prior  to  the  halt 
Therefore,  the  Exchange  proposes  to 
reduce  the  minimum  halt  period  from 
fifteen  to  five  minutes  for  an  Equipment 
Changeover  condition.  Of  course,  if  the 
systems,  equipment  or  technical 
problem  took  longer  to  resolve,  then  the 


halt  would  continue  until  corrective 
action  is  completed.' 

The  proposed  rule  change  recognizes 
the  possibility  that  during  an  Equipment 
Changeover  halt,  a  significant  order 
imbalance  may  develop  or  a  "news 
pending"  or  "news  dissemination" 
regulatory  condition  may  occur.  In  such 
a  case,  the  proposed  rule  change  would 
require  the  nature  of  the  halt  condition 
to  be  changed  accordingly,  and  that 
notice  of  such  change  be  disseminated.' 
Thereafter,  the  standard  policies 
relating  to  order  imbalance  or  regulatory 
halts  would  apply.  The  minimum  halt 
period  prior  to  the  resumption  of  trading 
in  this  case  would  be  fifteen  minutes 
following  the  first  indication  after  the 
new  halt  condition  is  disseminated.  This 
would  provide  market  participants  the 
normal  time  period  to  evaluate  and  react 
to  news  of  a  corporate  event  or  a 
significant  order  imbalance. 

Finally,  the  proposed  rule  change 
defines  a  "significant  order  imbalance" 
as  one  which  would  result  in  a  price 
change  of  the  lesser  of  10%  or  three 
points  (five  points  if  the  last  sale  was 
$100  or  more)  unless  the  price  change  is 
less  than  one  point.  This  is  the  same 
standard  that  applies  to  mandatory 
indications  on  openings,  under  existing 
Exchange  policies. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular  the 
requirements  of  section  6(b)(5)  of  the 
Act.*  The  Commission  believes  that  the 
proposal  is  consistent  with  the  section 
6(b)(5)  requirement  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  "remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  *  *  *  and  to  protect 
investors  and  the  public  interest  •  *  *" 
The  proposal  will  shorten  the  time 
period  for  an  equipment  changeover 
trading  halt,  thereby  reopening  a 
security  for  trading  in  a  more 
expeditious  fashion.  The  Commission 
agrees  that  an  equipment  changeover 
trading  halt  need  not  be  as  long  as  a 
regulatory  trading  halt  due  to  the 
technical,  non-market  aspect  of  the 
equipment  changeover  halt.  Thus,  tlie 
NYSE  proposal  will  permit  a  stock  in 
these  conditions  to  reopen  sooner  for 
public  trading.  At  the  same  time,  the 
NY'^SE's  proposal  recognizes  that  an 
equipment  changeover  halt  may  develop 


'  15  U.S.C.  78»(b)(l)(1982). 
•  17  CFR  240.19l>-«  (1988). 


*  In  all  other  respects,  existing  policies  relating  to 
non-regulatory  halts  would  apply  to  an  Equipment 
Changoover  halt. 

«15U.S.C.87f(1982). 
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into  a  regulatory  halt  due  to  a  "news 
pending"  or  buy  or  sell  imbalance  in  the 
stock,  and  ensures  that  in  these 
conditions  such  a  halt  would  be  treated 
accordingly.  Finally,  the  other  rules 
proposed  by  the  NYSE  regarding  the 
Equipment  Changeover  halt  are 
reasonably  designed  to  ensure  fair  and 
orderly  markets  upon  resumption  of 
trading  after  the  halt. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  is  approved. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  August  23. 1989. 
Shiriey  E.  Hollii, 
Assistant  Secretary. 

[FR  Doc.  89-28096  FUed  11-29-^  8:45  amj 
BiujNa  cooe  wio-oi-m 


[Release  No.  34-27467;  File  No.  SR-NYSE- 
8»-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.,  Relating  to 
Changes  in  the  Electronic  Access 
Memt>ershlp  Fees 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  November  13, 1989.  die 
New  York  Stock  Exchange,  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  NYSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  institute  a 
new  Electronic  Access  Membership  fee 
in  order  to  reduce  the  cost  of  an 
Electronic  Access  Membership.  The 
proposed  new  fee  for  1990  will  be 
$63,642  instead  of  the  current  amount  of 
$77,000.  > 


•  15  U.S£.  7Be(b)(2)  (1982). 

•  17  CFR  200.30-3(a)(2)  (1988). 

I  The  reduced  Electronic  Access  Membership  fee 
of  $83,642  is  the  result  of  a  NYSE  proposed  change 
which  implements  a  new  calculation  method, 
conducted  quarterly,  which  is  based  on  70%  of  the  B- 
month  average  (April-September  1989.  excluding 
initiation  fees  and  dues)  of  the  Physical  Access 
Membership  fee.  Previously,  the  calculation  method 
was  based  on  70%  of  the  prior  12  month  average 
(December-November.  Including  Initiation  fees  and 
dues)  of  the  Physical  Accesa  Membership  fee. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  A.  B.  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  adjust  the  Electronic  Access 
Membership  fee  '  in  order  to  accurately 
reflect  the  current  market  conditions, 
thereby  creating  a  more  equitable  cost 
level  for  an  Electronic  Access 
Membership.* 

The  statutory  basis  under  the  Act  for 
the  proposed  rule  change  is  the 
requirement  under  section  6(b)(4)  that 
an  exchange  have  rules  that  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 


Therefore,  under  the  previous  method,  the  1990 
Electronic  Access  Membership  fee  would  equal 
t7a738.  [See  File  No.  SR-NYSE-89-37,  submitted  to 
the  Commission  on  November  13, 1989.) 

*  Article  X.  section  1(c)  of  the  Exchange 
Constitution  provides  that  "(tjhe  membership  fee 
payable  by  an  electronic  accesa  member,  exclusive 
of  fines  and  of  such  other  charges  as  may  lie 
Imposed  pursuant  to  this  Constitutioa  shall  be  fixed 
by  the  Board  from  time  to  time,  and  shall  t>e  not  less 
than  $13,500  annually." 

*The  costs  for  alternative  forms  of  access,  such 
as  the  purchase  of  equity  seats,  or  the  fixing  of  lease 
rentals,  are  determined  by  market  conditions  In 
negotiations  twtween  the  purchaser  and  seller  or 
lessor  and  lessee.  The  dues  charges  by  the 
Exchange  to  physical  access  members  are  measured 
largely  by  the  average  of  the  annual  rentals  payable 
under  bona  fide  leases,  and  are  thus  also  affected 
by  market  conditions.  Therefore,  the  proposed 
change  to  reduce  the  Electronic  Access  Membership 
fee  is  intended  to  result  in  a  closer  correlatioa  of 
Electronic  Access  Membership  price*  with  cunent 
market  conditions. 


C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  from  Members, 
Participants  or  Others 

No  comments  were  solicited  or 
received  regarding  this  proposed  rule 
change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action  ^ 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee.  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4  under 
the  Act.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  action  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  %vritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-89-36  and  should  be  submitted  by 
December  21. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  22, 19ea 
Shirley  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  89-28097  Filed  11-29-68;  6:45  am] 

MJJNO  coot  Wlft-l^-ll 
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[R«L  No.  34-Z746a;  FIttd  No.  Sf)-NYSE-«9- 
S7J 

Self-Regulatory  Organizationa; 
Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.,  Relating  to 
Changea  In  the  Method  of  Calculating 
Electronic  Access  Membership  Fees 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  November  13, 1989,  the 
New  York  Stock  Exchange.  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  NYSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persona. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  institute  a 
new  method  for  calculating  Electronic 
Access  Membership  fees.*  The  resulting 
proposed  new  rate  for  1990,  which  will 
be  adjusted  quarterly,  is  a  function  of 
the  Physical  Access  Membership  fees.* 
Each  new  quarterly  rate  will  be  an 
annual  charge  to  any  new  or  renewing 
Electronic  Access  Member  approved 
during  that  quarter. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B,  and  C 
below. 


'  Se*  Article  X.  Section  1(c)  of  the  Exchange 
Cafwtitutkm. 

*  Th«  current  method  of  calculation,  doa« 
annually,  t>as«*  the  Electronic  AcceM  Membership 
fee  on  70%  of  the  prior  12  month  average  [e.g. 
December-November),  including  initiation  fee*  and 
duet,  of  the  Physical  Accesi  Membership  Fee*. 
Therefore,  using  the  current  method,  the  1900  fee 
would  equal  $70,736.  The  proposed  fee  calculation  i* 
done  quarterly  and  i*  based  on  70%  of  the  S  month 
average  [e.g.  April-September)  excluding  initiation 
fees  and  dues,  of  Physical  Access  Membership. 
Therefore,  utilizing  the  proposed  calculatioa 
method,  the  1990  fee  would  equal  $63,642  for 
January-March  of  1900. 


A.  Self-ReguIatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  adjust  the  Electronic  Access 
Membership  cost  of  more  accurately 
reflect  current  market  conditions, 
thereby  creating  a  more  equitable  cost 
level. 

Costs  for  alternative  forms  of  access, 
such  as  the  purchase  of  equity  seats,  or 
the  fixing  of  lease  rentals,  are 
determined  by  market  conditions  in 
negotiations  between  purchaser  and 
seller  of  lessor  and  lessee.  The  dues 
charged  by  the  Exchange  to  Physical 
Access  Members  are  measured  largely 
by  the  average  of  the  annual  rentals 
payable  under  bona  fide  leases,  and  are 
thus  also  affected  by  market  conditions. 

Consequently,  it  is  necessary  that 
Electronic  Access  Memberships  be  more 
realistically  priced  to  reflect  the  market 
conditions  as  evidenced  by  the  changes 
in  seat  prices  and  annual  lease  rentals. 

The  statutory  basis  under  the  Act  for 
the  proposed  rule  change  is  the 
requirement  under  section  6(b)(4)  that 
an  exchange  have  rules  that  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  from  Members, 
Participants  or  Others 

No  comments  were  solicited  or        ^ 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commissioa  Action 

Within  35  days  of  the  date  of 
publication  of  Uiis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  \he  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20543.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-fl9-37  and  should  be  submitted  by 
December  21. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  22. 1968. 
Shirley  E.  Hollis. 
Assistant  Secretary. 
(PR  Doc.  89-28098  Filed  11-29-89;  8:45  am] 

BIUJNQ  CODE  eOt(M)1-« 


(Release  No  34-27486;  FHe  No  SR-P5E-S9- 
23] 

Self-Regulatory  Organizatton;  Pacific 
Stock  Exchange,  Inc.,  Order  Approving 
Proposed  Rule  Change  Relating  to 
Board  of  Governor  Liat>ility 

On  September  18, 1989,  the  Pacific 
Stock  Exchange  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.*  a 
proposed  rule  change  to  amend  the 
Ninth  Article  of  the  Certificate  of 
Incorporation  to  allow  for  an  exemption 
from  monetary  damages  for  breach  of 
fiduciary  duty  by  a  Governor  to  the 
Exchange.  Additionally,  the  proposed 
rule  change  would  amend  Rule  XXIII  of 
the  Rules  of  the  Board  of  Governors  in 
order  to  limit  the  exemption  from 
monetary  damages  to  those  situation8_ 
not  involving  a  violation  of  federal 
securities  laws. 


'  tS  U.S.C  7»s(b)(l)  (1862;. 
»  17  CFR  240.19  b-«  (1989). 
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The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
27339  (October  4. 1989),  54  FR  42128 
(OctobCT  13, 1989).  No  comments  were 
received  on  the  proposal. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
27339  (October  4, 1989),  54  FR  42128 
(October  13. 1989).  No  comments  were 
received  on  the  proposal. 

The  proposed  rule  change  would 
amend  the  Ninth  Article  of  the 
Exchange's  Certificate  of  Incorporation, 
which  applies  to  indemnification  from 
liability  for  members  of  the  Exchange's 
Board  of  Governors  and  members  of 
committees  of  the  Exchlange,  as  well  as 
for  officers,  agents,  and  employees  of 
the  PSE.  and  would  add  new  Rule  XXIII 
to  the  Rules  of  the  Board  of  Governors. 
The  proposed  amendment  to  the 
Certificate  of  Incorporatson  would 
exempt  the  members  of  Ihe  Board  of 
Governors,  to  the  fulle^  extent 
permitted  by  Delaware  law,  from 
liability  from  monetary  damages  for 
breach  of  fiduciary  duty. 

Additionally,  the  proposed  change  to 
the  Rules  of  the  Board  of  Governors 
would  limit  the  apphcability  of  the 
proposed  rule  change  to  the  Certificate 
of  Incorporation  by  excluding  from  the 
proposed  liability  exemption  those  cases 
where  the  liability  arose,  directly  or 
indirectly,  as  a  result  of  a  violation  of 
federal  securities  laws. 

Because  the  PSE  is  incorporated  in  the 
state  of  Delaware,  the  Exchange  based 
the  proposed  amendment  to  the 
Certificate  of  Incorporation  on  a  1986 
amendment  to  section  102(b)(7)  of  the 
Delaware  Corporations  Code.'  Under 
that  provision,  as  amended, 
corporations  incorporated  under  the 
laws  of  Delaware  are  permitted  to 
include  in  their  certificate  of 
incorporation  a  provision  limiting  or 
eliminating  the  personal  hability  of  a 
director  to  the  corporation  or  its 
shareholders  for  monetary  damages  for 
breach  of  his  or  her  fiduciary  duty  as  a 
director.  The  Delaware  statute  does  not 
permit  the  limitation  or  elimination  of  a 
director's  liability  under  the  following 
circumstances:  a  breach  of  the  director's 
duty  of  loyalty  to  the  corporation  or  its 
stockholders;  acts  or  omissions  not  in 
good  faith  or  which  involve  intentional 
misconduct  or  a  knowing  violation  of 
the  law;  or  any  transaction  bom  which 
the  director  derived  an  improper 
personal  benefit.  Moreover,  the 
Delaware  statute  does  not  permit  the 
adoption  of  any  provision  that  would 
eliminate  or  limit  the  liability  of  a 
director  for  any  act  or  omission 


occurring  prior  to  the  date  when  such 
provision  becomes  effective. 

The  Delaware  statute  does  not 
eliminate  a  director's  fiduciary  duty  but 
rather  prevents  the  imposition  of 
monetary  damages  in  the  event  of  a 
breach  of  that  duty.  Other  legal 
remedies  for  breach  of  fiduciary  duty, 
such  as  recision  and  injunction,  remain 
available  under  the  Delaware  provision. 
In  addition,  in  response  to  a  request 
from  the  Commission,  the  PSE  has 
proposed  new  Rule  XXIII,  which  would 
exclude  violations  of  the  federal 
securities  laws  bom  the  liability 
limitation. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and, 
accordingly,  has  determined  that  it 
should  be  approved.  In  reaching  this 
determination,  the  Commission  has 
considered  the  potential  impact  that  the 
proposed  rule  change,  if  approved, 
would  have  on  the  special  role  and 
responsibilities  of  the  Board  of 
Governors  of  a  registered  national 
securities  exchange  under  the  Act  The 
Board  of  Governors  of  a  national 
securities  exchange  has  a  crucial  role  in 
insuring  that  the  exchange  meets  its 
responsibilities  as  a  self-regulatory 
organization  under  the  Act*  In  view  of 
this,  the  PSE's  proposal  was  limited  so 
that  the  exemption  from  monetary 
damages  would  not  be  available  where 
liability  was  based,  directly  or 
indirectly,  on  a  violation  of  the  Federal 
securities  laws. 

At  the  same  time,  the  Commission 
recognizes  that  national  securities 
exchanges,  such  as  the  PSE.  are 
incorporated  under  State  law  and.  as 
such,  are  generally  entitled  to  take 
advantage  of  provisions  under  State 
corporation  codes  to  the  extent  they  are 
consistent  with  the  Federal  securities 
laws.  The  proposed  rule  change 


■  Del.  Code  Ann..  TIL  a  section  10Z(b)(7)  (1988). 


'The  powers  and  respo  iibilities  of  the  PSE's 
Board  of  Governors  are  set  out  in  the  Exchange's 
Constitution.  Under  Section  1(a).  the  govenunent  of 
the  Exchange  is  vested  in  the  Board  of  Governors. 
Section  1[dj  provides  that  the  Board  is  vested  with 
and  may  exertnse  all  powers  of  the  Exchange  and 
may  perform  all  lawful  acts  which  are  not  required 
to  be  performed  by  the  memtwrs.  This  includes  the 
regulation  of  business  conduct  of  members  of  the 
Exchange.  The  PSE's  Board  of  Governors  is 
authorized  under  Section  Iff)  to  prescribe  penalties 
for  violation  of  Exchange  rules  and  for  neglect  or 
refusal  to  comply  with  orders,  directions,  or 
decisions  of  the  Board  or  of  any  standiitg 
committee,  and  for  other  offenses  where  penalties 
are  not  specifically  provided  by  the  Constitutioa. 
Under  Section  2.  the  Chairman  of  the  Board  of 
Governors  is  the  Chief  Executive  Officer  of  the 
Exchange  responsible  to  the  Board  for  the 
management  of  the  PSE's  business  affairs. 
Additionally,  Sections  4  and  5  of  the  Constituhoo 
provide  that  the  Board  of  Governors  appoints  the 
President  of  the  Exchange,  its  Chief  Operating 
Officer,  and  the  other  ofRoers  of  the  Exchange, 


adequately  balances  the  need  to  retain 
the  special  responsibihties  of  directors 
of  national  securities  exchanges  with 
the  desire  of  the  Exchange  to  adopt 
State  law  provisions  pertaining  to  its 
corporate  structure.  The  rule  change 
allows  the  Exchange  to  take  advantage 
of  section  102(b)(7)  of  the  Delaware 
Corporations  Code  as  would  any  other 
organization  incorporated  in  Delaware, 
except  where  the  imposition  of 
monetary  actions  involves  a  violation  of 
the  Federal  securities  laws.  Accordingly, 
Governors  of  the  PSE  would  still  be 
subject  to  the  full  panoply  of  damages  in 
actions  involving  violations  of  the 
Federal  securities  laws.* 

For  the  reasons  discussed  in  detail 
above,  the  Commission  believes  the 
proposed  amendment  to  the  PSE's 
Certificate  of  Incorporation  and 
proposed  new  Rule  XXm  are  consistent 
with  the  requirements  of  the  Act  and.  in 
particular,  with  the  requirements  of 
section  6  and  section  19(g)  of  the  Act* 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  ^  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  November  22. 1986. 
Shirley  B.  HoUia, 
Assistant  Secretary. 

[FR  Doc.  80-28099  Filed  11-29-89:  8:45  am] 
SHXMQ  cooc  sei«-«i-« 


SMAU.  BUSINESS  ADMINISTRATION 


[Dedarstlon  of 
C749;Amdt1] 


Disaster  Loan  Area  No. 


Alaska,  Dadaration  of  Diaastar  Loan 
Araa 

The  City  and  Borough  of  Juneau  and 
the  Unincorporated  Borough  and  the 
contiguous  Boroughs  of  Haines, 
Ketchikan  Gateway,  and  the  City  and 
Borough  of  Sitka  the  State  of  Alaska, 
constitute  an  Economic  Injury  Disaster 


'To  the  extent  tbere  la  any  remaining  coocem 
that  the  imposition  of  monetary  damages  against 
Board  members  for  violations  of  Federal  securities 
laws  would  deter  persons  from  acting  on  PSE's 
Board  of  Governors,  the  Commission  notes  that 
Article  S  of  the  PSE's  Certificate  of  Incorporation 
allows  the  Exchange  to  provide  indemnification  to 
members  of  its  Board  of  Governors,  within  the  limits 
permitted  by  Delaware  law,  to  safeguard  than  from 
expense  and  liability  for  actions  that  they  take  ia 
such  capacity  in  good  faith  in  furtherance  of  or 
without  belief  that  such  actions  are  opposed  to,  the 
best  interests  of  the  PSE  and  its  members.  See  alto 
PSE  Constitution.  Article  XVL  Section  L 

•is  U.S.C  781(1982). 

MS  U.S.C  78f(b)(2)  (1982). 
•17  CFR  »aaO-3(aX12)  (IBSB). 
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Loan  Area  as  a  result  of  damage  from 
the  oil  spill  in  tlie  Prince  William  Sound 
area,  which  occurred  on  March  24, 1960. 
All  other  information  remains  the  same; 
i.e.,  the  termination  date  for  filing 
applications  for  eligible  small 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  is  the  close  of  business  on 
January  10, 1090  at  the  address  listed 
below. 

Disaster  Area  4  Office,  Small  Business 
Administratioa  P.O.  Box  13795, 
Sacramento,  California  95853-4795,  or 
other  locally  announced  locatkna. 
SEA  must  have  evidence  that  the 
needed  financial  assistance  is  not 
available  from  Exxon  or  its  agents 
before  a  small  business  may  be 
considered  for  economic  injury 
assistance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  58002.) 

Dated:  November  16. 1989. 
Susan  Enaaleitai, 
Administrator. 
[FR  Doc.  80-2a04e  Filed  11-29-89:  8:45  am] 

ilUJNO  COOK  SSSS-01HI 


[Declaration  of  DisMter  Loan  ATM  Ma 
23«4;  Amdt  3] 

South  Carolina;  Declaratfon  of  Oiaastar 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with  the 
notice  by  the  Federal  Emergency 
Management  Agency  dated  November 
16, 1989,  to  extend  the  termination  date 
for  filing  applications  for  physical 
damage  until  December  20, 1989. 

AH  other  information  remains  the 
same;  i.e.,  for  economic  injury  the  filing 
deadline  is  until  the  dose  of  business  on 
June  22, 1990. 

(Catalog  of  Fsderal  Domestic  Antstance 
Program  No*.  90002  and  SS008). 

Dated:  November  17,  lOsa 
Alfrari  B.  Md. 

Acting  Deputy  Aaaociate  Admuuatratorfor 
Disaster  Assistanca. 
(FR  Doc  89-28048  Filed  11-2»-80-.  8:45  am] 


[Deciarstion  of  Olsastar  Loan  Am  Na 
23*2,  Amdt  1] 


Itlandt;  DeclaraBon  ef 


for  filing  applications  for  physical 
damage  until  December  4. 1980. 

All  other  information  reaiains  the 
same;  Le.,  for  economic  injury  die  filing 
deadline  is  until  die  dose  of  business  on 
June  20, 190a 

(Catalog  of  Federal  Domestic  Assistance 
Program  No*.  99002  and  59006). 

Dated:  November  17, 1989. 
Alfred  E.  ludd. 

Acting  Deputy  Associate  Administrvior  for 
Disaster  Assistance. 
[FR  Doc.  89-28047  FUed  11-29-89;  8:45  ami 

S«JJNaCO0K( 


Virgin 
Loan  Area 


The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with  tfa« 
notice  by  the  Federal  Emergency 
Management  Agency  dated  Noven^r 
16, 1989,  to  extend  the  termination  date 


[DacliraMon  of  Ploastf  Loan  Atm  Na. 
2390] 

Virginia:  Declaration  of  Dtoaater  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  8, 
1989, 1  find  that  the  Buchanan  County  in 
the  State  of  Virginia,  constitutes  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms,  flooding,  and 
mudslides  on  October  16-18, 1989. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  dose  of 
business  on  January  10, 1990,  and  for 
economic  injury  until  the  close  of 
business  on  August  8, 1990,  at  the 
address  listed  below; 
Disaster  Area  2  Office,  Small  Business 
Administration,  120  Ralph  McGill 
Blvd..  14th  Floor.  Atlanta.  GA  30308, 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Russell  and 
Tazewell  in  the  State  of  Virginia  and 
McDowell  County  in  the  State  of  West 
Virginia  may  be  filed  until  the  specified 
date  at  the  above  location. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

Thfl  faiterest  ratas  are: 


Per- 
eenl 


For  physical  damage: 
Homsowmers  with  credit  available 
elsewhera „.____ 


eeat 

For  Economic  faifary: 
BusinessM  and  small  agrtcaltoral 
cooperative  without  credit  avail- 
able eJ^where— 4X00 


The  number  assigned  to  this  disaster 
for  physical  damage  for  the  State  of 
Virginia  is  239006,  and  for  economic 
injury  the  number  is  687000.  In  Kentucky 
the  economic  injury  number  is  686000 
and  in  West  Virginia  the  economic 
injury  number  is  687100, 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006) 

Dated:  November  17, 1989. 
AlfradEJudd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc  ae-28049  Filed  11-29-68;  8:45  am] 
•axmocooc 


„._«___ a,ooo 

Homeowners  without  credit  avail- 
able elsewhere 4JM0 

Businesses  with  credit  available 
elsewhere 8JI0O 

Businesses  and  non-profit  organi- 
zations without  credit  available 
elsewhere 4,000 

Others  (including  ooo-profit  organi- 
zatioBs)  with  credit  available 
elsewhere 9.250 


Region  IX  Advisory  Council  Public 
Meeting  In  San  Franclaco,  GA 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Coundl,  located  in  the  geographical  area 
of  San  Frandsco,  will  hold  a  public 
meeting  at  10  ajn.  on  Wednesday. 
December  6. 1989.  at  211  Main  Street. 
5th  floor.  Conference  Room  543,  San 
Francisco,  California,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Office  of  District  Director.  U.S.  Small 
Business  Administration.  San  Frandsco 
District  Office,  211  Main  Street-4th 
Floor,  San  Francisco,  California  94105, 
phone  (415}  744-6801. 

Dated  November  22, 18891 
lean  M.  Nowalc, 

Director,  Office  of  Advisory  Councils. 
(FR  Doc  89-28050  Filed  ll-2»-89;  8:45  amj 

MUINQ  COOK  SQ2S-0t-« 


Regional  V  Advisory  Council  Public 
Meeting  In  Chicago,  IL 

The  U.S.  Small  Business 
Administration,  Executive  Committee  of 
Region  V  Advisory  Council,  located  in 
the  geographical  area  of  Chicago,  will 
hold  a  public  meeting  at  9:30  a.m.  on 
Friday,  December  15, 1989,  at  the  O'Hare 
Hilton  Hotel,  Chicago,  Illinois,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 
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For  further  information,  write  or  call 
Roy  A.  Olson.  Assistant  Regional 
Administrator,  U.S.  Small  Business 
Administration,  230  South  Dearborn 
Street,  room  510.  Chicago,  Illinois  60604- 
1593.  telephone  number.  312/353-0359. 

Dated:  November  22, 1989. 
Jean  M.  Nowali. 

Director.  Office  of  Advisory  Councils. 
[FR  Doc  89-28050  Filed  11-29-89;  8:45  am] 
MLUNa  CODE  S02S-01-«I 

Region  V  Advisory  Council  Public 
Meeting  In  Cleveland,  OH 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Cleveland,  will  hold  a  public  meeting 
at  9:30  a.m.  on  Tuesday.  December  12, 
1988,  at  the  Administration  Building, 
Cuyahoga  Community  College,  2900 
Commimify  College  Avenue,  room  210, 
2nd  Floor,  Cleveland,  Ohio,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
S.  Charles  Hemming,  District  Director. 
U.S.  Small  Business  Administration, 
1240  East  Ninth  Street,  room  317. 
Cleveland,  Ohio  44199^2095,  phone  (216) 
522-4180. 

Dated:  November  22. 1989. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  89-28052  Filed  11-2&-89;  8:45  am] 
■nxmacooc  vas-^n-u 


Region  I  Advisory  Council  Public 
Meeting  In  Concord,  NH 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Concord,  will  hold  a  public  meeting  at 
10  a.m.  on  Tuesday,  December  5, 1989,  in 
the  James  Cleveland  Federal  Building, 
Room  B-16,  55  Pleasant  Street,  Concord. 
New  Hampshire,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
William  K.  Phillips,  District  Director. 
U.S.  Small  Business  Administration.  P.O. 
Box  1257,  55  Pleasant  Street.  Concord. 
New  Hampshire  03302-1257,  phone  (603) 
225-1400. 

Dated  November  22, 1989. 
Jean  M.  Nowak, 
Director,  Office  of  Advisory  Councils. 

[FR  Doc  89-28053  Filed  11-29-69;  8:45  am] 

BltJJNO  COOC  S02S-01-M 


Region  VI  Advisory  Council  Public 
Meeting;  Cancellation  of  Meeting  In 
Dallas,  TX 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Coundl,  located  in  the  geographical  area 
of  Dallas,  public  meeting  scheduled  for 
9:00  a.m.,  on  Friday,  December  8, 1989, 
at  the  Business  Resource  Center.  4601. 
North  19th  Street  Waco.  Texas,  has 
been  canceled. 


For  further  information,  write  or  call 
James  S.  Reed.  District  Director,  U.S. 

Small  Business  Administration.  1100 
Commerce  Street  Room  3C36,  Dallas, 
Texas  75242,  phone  (214)  787-06(e. 

Dated:  November  22, 1989. 
]ean  M.  Nowak, 
Director.  Office  of  Advisory  Councils. 

[FR  Doc  89-28054  Filed  ll-29-«9:  8:45  am] 

BNJJNO  COOe  S02$-01-ll 


[AppNcatton  Na  01/01-0353] 

Fairway  Capital  Corp.;  Rlir>g  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  piu'suant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1989))  by  Fairway 
Capital  Corporation,  285  Covemor 
Street  Providence,  Rhode  Island  02906, 
for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  &nall  Business  Investment 
Act  of  1958,  as  amended  (15  U.S.C.  et 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereimder. 

The  proposed  officers,  directors  and 
shareholders  are: 


Name 


Paul  V.  Anjoorian,  285  Governor  Street  Providence.  Rhode  Island  02906 

Gary  D.  KIbefg,  285  Governor  Street,  Providence,  Rhode  Island  02906 

Cheryl  L  Kittierg.  285  Governor  Street,  Providence,  Rhode  Island  02906  ...„ 
Fairway  Associates,  5070  Nortti  Ocean  Drtve,  Singer  Island.  Florida  33404. 


President/Traas.  /  Director 

Secretary/Director......! 

Director 

Sole  Sharetiolder 


0 
0 
0 

100 


Fairway  Associates  is  a  Florida  partner- 
ship which  is  owned  by: 

Paul  A  Anjoorian.  285  Governor 
Street  Providence,  Rhode  Island 
02906  (percent)  „.._ „ 50 

The  Hamlet  Limited  Partnership,  285 
Governor      Street      Providence, 

lUiode  Island  02906  (percent] 50 

The     Hamlet     Limited     Partnership    is 
owned  by: 

Gary  D.  itilberg.  285  Governor 
Street  Providence,  Rhode  Island 
02906  (percent) 34 

Cheryl  L  Kilberg.  285  Governor 
Street  Providence,  Ehode  Island 
02906  (percent] 33 


Jennifer  L  IGlberg,  285  Governor 
Street  Providence,  Rhode  Island 
02906  (percent) 33 


The  applicant  will  begin  operations 
with  a  capitalization  of  $2,500,000  and 
will  be  a  source  of  equity  capital  and 
long  term  funds  for  qualified  small 
business  concerns. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 


including  profitability  and  finandal 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Assodate  Administrator 
for  Investment  Small  Business 
AdminisU-aUon.  1441  "L"  Sti-eet  NW., 
Washington,  DC  20416. 

A  copy  of  this  notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
Providence.  FUiode  Island. 

(Catalog  of  Federal  Domestic  Assistance 
I^rograms  No.  59.011,  Small  Business 
Investment  Companies) 
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Dated:  November  17, 1988. 
Robart  G.  Uneberry, 

Deputy  Associate  Administrator  for 

Investment 

IFR  Doc.  86-28055  Filed  11-29-89:  8:45  am] 

MLLMQ  COOC  MOt-OI-M 


(AppHcatlon  Na  02/02-0539] 

IBJS  Capital  Corp^  Application  for  a 
Small  BuslnoM  Investment  Company 
Ucenae 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  provisions  of  section  301(d)  of  the 
Small  Business  Investment  Act  of  1958, 


as  amended,  (the  Act).  (15  U.S.C.  661.  et 
seq.)  has  been  Bled  by  IBJS  Capital 
Corporation,  One  State  Street  New 
York,  New  York  10004  (Applicant),  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  13  CFR  107.102  (1989). 

The  officers,  directors,  and  sole 
shareholders  of  the  Applicant  are  as 
follows: 


Name 


Peter  D.  Matthy.  58  TangtewyWe  Avenue,  Brooxville,  NY  10708 — 

Cort)io  R.  M«er,  1165  Fifth  AvefXje,  New  York.  New  Yorit  10029 — 

RonaW  M.  WkrtefS.  1015  Washington  Street,  Hotxiken,  NJ  07030 

Sherry  L  Mautone,  301  East  75th  Street  New  Yoric,  New  York  10021 

Stephen  E.  Davta.  130  Ridgewood  Avenue,  Glen  Ridge,  NJ  07028 

Edward  G.  Hamway,  Jr.,  36  WaWron  Avenue,  Summrt,  NJ  07901 ..... — 
Takeo  Kani,  641  Fifth  Avenue.  New  York,  New  York  10022. 
Peter  Rona.  114  East  36th  Street  New  York,  New  York  10036.. 


Merrick.  440  East  79th  Stre^,  New  York,  New  York  10021 

Johr»  Nowwan.  14  Arthur  Place,  Middtetowrt  NJ  07748 

Jean  Zimmertnan,  1155  Park  Avenue,  New  York.  New  York  10128 

IBJ  Schroder  Bank  &  Trust  Company,  One  State  Street  New  York,  New  York  10004. 


THle  or  relatiorwhtp 


Chairman  of  the  Board,  Oireclor.. 

President,  Director 

Vice  PresKlant 

Vtee  President 

Secretary,  Oiractor 

Director 

Director 

Direclor 

Controtter „.......«»..»....« 

Auditor 

Assistant  Secretary 

Sole  Shareholder — 


Percent  of 
ownersnip 


100 


Note-  IBJ  Schroder  Bank  &  Trust  Company  conducts  a  general  banking  and  trust  tjusiness.  The  Industrial  Bank  of  Japan,  Ltd.,  Tokyo.  Japan  owns  95.1  percem  of 
IBJ  Schroder  Bank  &  Truat  Corrvany.  No  one  person  owns  10  percent  or  more  of  The  Industnal  Bank  of  Japan,  Ltd. 


The  Appbcant,  a  Delaware 
Corporation,  will  begin  operations  with 
$5,000,000  paid-in  capital  and  paid-in 
surplus.  The  Applicant  will  conduct  its 
activities  primarily  in  the  State  of  New 
York,  but  will  consider  investments  in 
businesses  in  other  areas  in  the  United 
States. 

Matters  involved  in  SBA's 
consideration  of  the  Application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  pubUcation  of  this  notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration.  1441  "L" 
St..  NW.,  Washington,  DC  20416. 

A  copy  of  this  notice  shall  be 
pubUshed  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  November  21. 1989. 
Robect  G.  LinalMny, 
Deputy  Associate  Administrator  for 
Investment 

[FR  Doc.  89-28066  Filed  11-29-89;  8:45  am] 
MLLiMQ  COOC  ans-oi-n 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Compatibility  Program  and 
Request  for  Revlewn  Blue  Grass 
Airport,  Lexington,  KY 

agency:  Federal  Aviation 
Administration.  DOT. 

ACnow;  Notice. 

summary:  The  Federal  Aviation 

Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Lexington-Fayette 
Urban  County  Aiiport  Board  for  Blue 
Grass  Airport  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  amd  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  annoimces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Blue  Grass 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  May  12. 1990. 

DATES:  Effective  Date:  The  effective 
date  of  the  FAA's  determination  on  the 
noise  exposure  maps  and  of  the  start  of 
its  review  of  the  associated  noise 
compatibility  program  is  November  13. 
1989.  The  public  comment  period  ends 
January  12. 1990. 

FOR  nmTHER  INrOMNATION  CONTACT: 
Peggy  S.  Kelley,  Airports  District  Office. 
3973  Knight  Road,  Suite  #105.  Memphis. 


Tennessee  38118-3004.  (901)  521-3495. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 

SUPPLEMEirrARY  INFORMATION:  This 
notice  armounces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Blue  Grass  Airport  are  in  compliance 
with  applicable  requirements  of  part 
150,  effective  November  13. 1989. 
Further.  FAA  is  reviewing  a  proposed 
noise  compatibility  program  for  that 
airport  which  will  be  approved  or 
disapproved  on  or  before  May  12. 1990. 
This  notice  also  annoimces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  uses  as  of  the  date  of  submission 
of  such  maps,  a  description  of  projected 
aircraft  operations,  and  the  ways  in 
which  such  operations  will  affect  such 
maps.  The  Act  requires  such  maps  to  be 
developed  in  consultation  with 
interested  and  affected  parties  in  the 
local  conmnmity,  government  agencies, 
and  persons  using  the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  isa  promulgated 
pursuant  to  Title  I  of  the  Act  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
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proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Lexington-Fayette  Urban  County 
Airport  Board  submitted  to  the  FAA  on 
June  6. 1989  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during  Blue  Grass 
Airport  Noise  Compatibility  Study. 
December  1986-September  198a  These 
maps  were  first  submitted  for  review 
September  1988.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Lexington- 
Fayette  Urban  County  Airport  Board. 
The  specific  maps  imder  consideration 
are  Current  Year  Noise  Contours  and 
Year  1993  Noise  Contours  with  New 
Fleet  Mix  in  the  submission.  The  FAA 
has  determined  that  these  maps  for  Blue 
Grass  Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  November 
13, 1989.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
\s  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contotu-s,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
plaiming  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 


exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  plaiming 
agencies  with  which  consiiltation  is 
required  imder,  section  103  of  the  Act. 
The  FAA  has  relied  on  the  ce."tification 
by  the  airport  operator,  under  §  150.21  of 
FAR  part  150.  that  the  statiitorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Blue 
Grass  Airport,  also  effective  on 
November  13, 1989.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  tfiat  ftirther  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  May  12. 1990. 

The  FAA's  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14 
CFR  part  150.  %  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  intersfc»i!  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
conunents,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue  SW..  Room  617, 
Washington,  DC  20591. 

Federal  Aviation  Administration, 
Airports  Distinct  Office,  3973  Knight 
Arnold  Road.  Suite  #105,  Memphis. 
TN  38118-3004. 

Mr.  Mike  Flack,  Executive  Director. 
Lexington-Fayette  Urban  County 
Airport  Board,  Blue  Grass  Airport 
4000  Versailles  Road.  Lexington.  KY 
40511. 

Questions  may  be  directed  to  the 
individual  named  under  the  heading, 
"FOR  FURTHER  INFORMATION  CONTACT." 

Issued  in  Memphis  Airports  District  Office, 
November  13, 1989. 

Wayne  R.MUM. 
Acting  Manager. 
[FR  Doc.  89-28002  Filed  11-29-88;  8:45  am] 

MLiMQ  COM  atio-n-N 


Noise  Exposure  Map  Node*;  Receipt 
of  Noise  CompatR}|llty  Program  and 
Request  for  Review;  Hartford-Bralrtard 
Airport,  Hartford,  CT 

AOBICV:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
map  submitted  by  the  State  of 
Connecticut  for  Hartford-Brainard 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  150.  is  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  prograji 
that  was  submitted  for  Hartford- 
Brainard  Airport  imder  part  150  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  %vill  be 
approved  or  disapproved  on  or  before 
May  14, 1990. 

DATES:  Effective  Date:  The  effective 
date  of  the  FAA's  determination  on  the 
noise  exposure  map  and  of  the  start  of 
its  review  of  the  associated  noise 
compatibility  program  is  November  15, 
1989.  The  public  comment  period  ends 
on  January  14, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Silva.  Federal  Aviation 
Administration,  New  England  Region, 
Airports  Division.  ANE-602. 12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803. 

Ctunments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATIOM:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  map  rabmitted 
for  Hartford-Brainard  Airport  is  in 
compliance  with  applicable 
requirements  of  part  150.  effective 
November  15. 1989.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  14. 1990.  This  notice 
also  announces  the  availabiUty  of  this 
program  for  public  review  and  comment 

Under  section  103  of  titie  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  aiiport  operator  may 
submit  to  the  FAA  a  noise  exposure  map 
which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
map.  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  map  to  be  developed  in 
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consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that  is 
found  by  FAA  to  be  in  compUance  with 
the  requirements  of  Federal  Aviation 
Regulation  (FAR)  Part  150.  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken,  or 
proposes,  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  State  of  Connecticut  submitted  to 
the  FAA  on  June  16, 1989,  a  noise 
exposure  map,  descriptions,  and  other 
documentation  which  were  produced 
during  the  Airport  Noise  Compatibility 
Planning  (part  150)  Study  at  Hartford- 
Brainard  Airport  from  January  1988  to 
October  1989.  It  was  requested  that  the 
FAA  review  this  material  as  the  noise 
exposure  map,  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
commimities,  be  approved  as  a  noise 
compatibihty  program  under  section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  map  and  related 
descriptions  submitted  by  the  State  of 
Connecticut.  The  specific  map  under 
consideration  is  Figure  1.1,  along  with 
the  supporting  documentation  in  Volume 
I:  Noise  Exposure  Map  of  the  part  150 
Study.  The  FAA  has  determined  that  the 
map  for  Hartford-Brainard  Airport  is  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  15, 1989.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  map  is  limited  to  a 
finding  that  the  map  was  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  map  to  resolve  questions 
concerning,  for  example;  which 
properties  should  be  covered  by  the 


provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  &om 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  a  noise 
exposure  map.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  the  map,  or  with  those 
public  agencies  and  planning  agencies 
with  which  consultation  is  required 
under  section  103  of  the  Act.  The  FAA 
has  relied  on  the  certification  by  the 
airport  operator,  under  Section  150.21  or 
FAR  part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Hartford-Brainard  Airport,  also  effective 
on  November  15, 1989.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program, 
liie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  14, 1990. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  section  150.33.  The 
primary  considerations  in  the  evaluation 
process  are  whether  the  proposed 
measures  may  reduce  the  level  of 
aviation  safety,  create  an  undue  burden 
on  interstate  or  foreign  commerce,  or  be 
reasonably  consistent  with  obtaining  the 
goal  of  reducing  existing  noncompatible 
land  uses  and  preventing  the  production 
of  additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
conunent  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  map.  the  FAA's  evaluation  of 
the  map,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW..  Room 
617,  Washington.  DC  20591. 
Federal  Aviation  Administration.  New 
England  Region,  Airports  Division, 
ANE-602. 12  New  England  Executive 
Park,  Burlington.  MA  01803. 
Connecticut  Department  of 
Transportation.  Bureau  of  Planning.  24 
Wolcott  Hill  Road,  Drawer  A, 
Wethersfield.  CT  06109-0801. 


Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading:  "FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Burlington.  Massachusetts  on 
November  15, 1989. 
Vincent  A.  Scaraoo. 

Manager.  Airports  Division,  New  England 
Region. 

[PR  Doc.  89-28003  Filed  11-29-89;  8:45  am] 
mama  cooc  mio-is-m 

Aviation  Security  Advisory  Committee 
meeting 

agency:  Federal  Aviation 
Administration. 

action:  Notice  of  Aviation  Security 
Advisory  Committee  meeting. 

summary:  Notice  is  hereby  given  of  a 
change  in  the  date  of  the  second  meeting 
of  the  Aviation  Security  Advisory 
Committee. 

DATE:  The  meeting  has  been  changed 
from  December  13  to  December  15, 1989. 
from  9  a.m.  to  1  p.m. 

address:  The  meeting  will  be  held  at 
the  MacCracken  Room.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

The  Office  of  Civil  Aviation  Security, 
ACS,  800  Independence  Avenue,  SW.. 
Washington.  DC  20591,  telephone  202- 
267-fl863. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
December  15. 1989.  in  the  MacCracken 
Room.  Federal  Aviation  Administration. 
800  Independence  Avenue,  SW.. 
Washington.  DC. 

The  agenda  for  this  meeting  is  as 
follows:  A  review  of  the  first  committee 
meeting  held  October  20. 1989.  A 
discussion  of  previously  discussed  and 
newly  submitted  items  as  they  relate  to 
designation  of  subcommittees  by  topical 
areas.  A  decision  concerning 
subcommittee  topics  and  membership. 

Attendance  at  the  December  15 
meeting  is  open  to  the  interested  public 
but  limited  to  space  available.  With  the 
approval  of  the  Chairperson,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  Office  of 
Civil  Aviation  Security,  ACS.  800 
Independence  Avenue.  SW-. 
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Washington.  DC  20591.  telephone  202- 
267-0863. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Conunittee  at  any  time. 

Issued  in  Washington,  DC,  on  November 
24, 1989. 

Raymond  A.  Salazar. 

Director  of  Civil  A  viation  Security. 

(FR  Doc.  89-28001  Filed  11-29-M;  8:45  amj 

BILLma  COOE  4S10-1MI 


Federal  Highway  Administration 
[FHWA  Docket  No.  89-18] 
RIN  2125-AC39 

Handicapped  Parking  Regulatory 
Negotiation  Advisory  Committee; 
Meeting 

agency:  Federal  Highway 
Administration  (FHWA).  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  DOT. 
action:  Notice  of  public  meetings. 

summary:  This  notice  announces  the 
time  and  place  of  the  next  meetings  of 
the  Handicapped  Parking  Regulatory 
Negotiation  Advisory  Committee.  These 
meetings  are  open  to  the  public. 
DATES:  The  meetings  of  the 
Handicapped  Parking  Regulatory 
Negotiation  Advisory  Committee  will  be 
held  as  follows: 
To  consider  a  draft  report  and 

recommended  NPRM: 
Wednesday,  November  29, 1:00  p.m.. 

to  5:30  p.m., 
Thursday,  November  30.  and  Friday. 

December  1. 1989  9  a.m.  to  5:30  p.m. 
To  finalize  the  report  and  recommended 

NPRM,  after  members  have  the 

opportunity  to  discuss  the  report 

and  recommended  NPRM  with 

persons  they  represent: 
Monday,  January  10, 1990. 1:00  p.m.  to 

5:00  p.m., 
Tuesday,  January  11.  and  Wednesday. 

January  12, 1990  9:00  am.  to  5  p.m. 
ADDRESS:  The  meetings  of  the  advisory 
committee  will  be  held  at  the 
Department  of  Transportation,  Room 
4200,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  contact  Mr.  Vincent 
Nowakowski,  FHWA.  Office  of  Traffic 
Operations  (202)  356-2214,  Ms  Judith  S. 
Kaleta.  FHWA,  Office  of  the  Chief 
Counsel  (202)  368-0764.  or  Mr.  E. 
William  Fox.  NHTSA,  Office  of  the 
Chief  Counsel  (202)  366-1834  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Mediator  Robert  Robertory, 


Deputy  Chief  Administrative  Judge. 

Board  of  Contract  Appeals.  400  Seventh 

Street.  SW..  Washington,  DC  20590  (202) 

366-4305. 

SUPPLEMENTARY  INFORMATION:  Pub.  L 

100-641  directs  the  Secretary  of 
Transportation  to  establish  a  uniform 
system  for  handicapped  parking.  This 
authority  has  been  delegated  to  the 
FHWA  and  the  NHTSA.  To  implement 
this  law.  the  FHWA  and  the  NHTSA 
have  established  an  advisory  committee 
for  regulatory  negotiation.  54  FR  24908 
and  40770  (1989).  The  committee  will 
develop  a  report  concerning  the 
estabhshment  of  a  uniform  system  for 
handicapped  parking  to  enhance  the 
safety  for  handicapped  parking  to 
enhance  the  safety  of  persons  with 
disabilities.  This  report  will  include  a 
recommended  rulemaking  proposal  and 
will  be  submitted  to  the  Administrators 
of  the  FHWA  and  the  NHTSA.  After  the 
agencies  issue  a  notice  of  proposed 
ndemaking  (NPRM),  the  committee  will 
review  any  comments  submitted  to  the 
rulemaking  docket,  and  vnite  a  second 
report  which  will  include  a 
recommended  final  rule. 

This  advisory  committee  will  consider 
the  following  issues: 

1.  The  adoption  of  the  International 
Symbol  of  Access  (ISA)  as  the  only 
recognized  symbol  for  the  identificaton 
of  vehicles  used  for  transporting 
individuals  with  handicaps  that  limit  or 
impair  the  ability  to  walk. 

2.  The  issuance  of  license  plates 
displaying  the  ISA  for  vehicles  which 
will  be  used  to  transport  individuals 
with  handicaps  which  limit  or  impair  the 
ability  to  walk. 

3.  "The  issuance  of  removable 
windshield  placards  (displaying  the 
ISA]  to  individuals  with  handicaps 
which  limit  or  impair  the  ability  to  walk. 

4.  The  fees  charged  for  the  licensing  or 
registration  of  a  vehicle  used  to 
transport  individuals  with  handicaps. 

5.  "The  recognition  of  hcenses  and 
placards,  which  display  the  ISA  and  are 
issued  by  other  States  and  countries. 

We  anticipate  that  this  advisory 
comm.ittee  will  discuss  matters  that  are 
ancillary  to  the  issues  set  forth  above. 

In  the  notice  of  establishment  of  the 
advisory  committee,  which  was 
published  on  October  3, 1989,  54  FR 
40770,  we  noted  that  notices  of  the 
meetings  will  be  published  in  the 
Federal  Register  if  time  permits.  We 
noted  that  publication  may  not  be 
possible  in  cases  when  the  committee 
decides  to  meet  for  a  few  days,  break 
for  a  few  days,  and  then  resume 
negotiations.  However,  through  this 
notice,  we  are  attempting  to  advise  all 
interested  parties  of  the  committee 
meetings. 


Issued  on:  November  22. 1969. 

E.  Dean  CorisoD, 

Acting  Executive  Director  Federal  Highway 
Admin  is  tration. 

(FR  Doc.  89-28090  Filed  11-29-89;  8:45  am) 

MLUNO  COOC  4t  10-21-11 


Maritime  Administration 

[Docket  S-«55) 

Lykes  Bros.  Steamship  Co^  Inc; 
Application  for  Authorization  To 
Permit  Participation  In  a  Reciprocal 
Space  Ctiarter  and  Coordinated  Sailing 
Agreement-^MC  Number  233-011254 

By  application  of  November  7, 1989. 
Lykes  Bros.  Steamship  Co..  Inc.  (Lykes) 
with  respect  to  Operating-Difierential 
Subsidy  Agreement  Contract  MA/MSB- 
451,  requests  authority  required  by  the 
Maritime  Administration  to  e^ect  a 
Reciprocal  Space  Charter  and 
Coordinated  Sailing  Agreement,  so  as  to 
permit  Lykes  participation  in  Agreement 
232-011254  (Agreement). 

TTie  Agreement  was  recently 
concluded  between  Lykes  and  Pharos 
Lines,  A.A..  doing  business  as 
Constellation  Line  (Constellation).  The 
Agreement  was  filed  with  the  Federal 
Maritime  Commission  on  October  24. 
1989.  and  has  been  assigned  FMC 
Number  232-011254. 

Under  the  Agreement  Lykes  and 
Constellation,  a  Greek  operator  of 
foreign  flag  vessels,  may  agree  on 
sailing  schedules,  8er\ice  frequency, 
ports  to  be  served  and  port  rotation  with 
respect  to  the  trade  between  the  United 
States  Atlantic  and  Gulf  and  the 
Mediterranean  including,  among  other 
areas,  the  Black  Sea  and  NortJi  Africa, 
but  excluding  Italy,  Spain.  France  and 
Portugal  (Trade),  as  more  specifically 
described  in  Article  4  of  the  Agreement. 
Further,  the  parties  may  charter  space  to 
and  from  each  other,  and  in  connection 
with  such  space  charter,  may  provide 
equipment  and  jointly  contract  or 
coordinate  in  contracting  with 
stevedores,  terminals,  ports  and 
suppliers  of  equipment,  land  and 
services.  The  Agreement  also  permits 
the  parties  to  advertise  sailings,  and, 
within  specified  limits,  agree  on  the 
number,  size  and  type  of  vessels 
operated  by  each  in  the  Trade. 

The  Agreement  does  not  create  a  joint 
service,  permit  pooling  nor  permit  the 
parties  to  agree  on  rates  or  terms 
applicable  to  the  shipping  public  ouier 
than  as  permitted  by  other  agreements 
filed  with  the  FMC  In  addition,  each 
party  is  required  to  utilize  and  maintain 
its  own  marketing  and  sales 
organizations  and  manage  its  own 


4fiait 
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vessels.  Thelenn  of  the  Agreement  is 
for  at  least  one  year,  continuing 
thereafter  unleM  either  party  desires  to 
terminate  its  participation. 

Currently,  Lykes  server  Trade  Route 
(TR)  13  (U.S.  South  Atlantic  and  Gulf/ 
Mediterranean  and  Black  Sea)  with  a 
mixture  of  full  containerships. 
combination  veasels.  and  breakbulk 
vessels.  Three  full  containerships  are 
dedicated  to  the  service  while  Uie  other 
vessels  are  deployed  on  TR  13 
depending  upon  their  availability  a« 
well  as  the  particular  needs  of  the  trade 
at  that  time.  Constellation  operates 
three  combination  vessels  in  the  Trade, 
two  with  container  and  breakbulk 
capacity  and  one  with  RO/RO  and 
container  capacity.  Lykes  advises  that 
the  Agreement  with  Constellation  will 
allow  it  to  better  utilize  its  vessels  and 
better  control  scheduling. 

Lykes  states  that  It  has  entered  into 
this  Agreement  in  order  to  meet  these 
circumstances  and  with  the  intention  of 
receiving  reciprocal  business  bom 
Constellation  and  to  (1)  meet  the  needs 
of  cargo  interests  as  those  needs  change; 
(2)  expand  its  container  service  to  areas 
in  the  trade  that  are  not  presently  being 
served,  with  a  resultant  increase  in 
Lykes'  market  share;  and  (3)  help 
estabUsh  Lykes'  presence  in  new  areas. 

Finally,  Lykes  asserts  that  it  can 
foresee  no  adverse  impact  from  this 
Agreement.  The  Agreement  will,  in 
Lykes  opinion,  be  beneficial  because  it 
will  assist  in  increasing  ihe  U.S.  flag 
share  of  the  Trade,  increase  the  scope  of 
the  U.S.  service,  provide  added  stability 
to  the  Trade  and,  as  to  Lykes,  enable  the 
realization  of  efficiencies  from 
rationalization  of  sailings. 

Section  804(a)  of  the  Act  provides  that 
"it  shall  be  unlawful  for  any  contractor 
receiving  operating-differential  subsidy 
under  title  VI  to  own,  charter,  act  as 
agent  or  broker  for,  or  operate  any 
foreign-flag  vessel  which  competes  with 
any  American-flag  service  determined 
by  the  Secretary  of  Transportation  to  be 
essential  as  provided  in  section  211  of 
this  Act."  Section  804(b)  states  that  this 
provision  may  be  waived  by  the 
Secretary  under  special  circumstances 
and  for  good  cause  shown. 

Other  U.S.-flag  competitors  advertise 
service  in  the  range  covered  by  the 
Agreement.  For  this  reason,  the 
Maritime  Administration  is  publishing 
th!8  Federal  Registw  notice  as  a  matter 
of  discretion. 

This  appUcation  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  ai^  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Merchant  Marine  Act.  1936,  as 
amended,  and  desirii^  to  submit 


comments  concerning  the  application 
must  file  written  comments  in  triplicate 
widi  the  Secreitary,  Maritime 
Administration,  Room  7300,  Nassif 
Building,  400  Seventh  Street  6W.. 
Washington,  DC  20580.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
Dec.  13, 1989.  This  notice  is  published  as 
a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  imfavorable  decision  on  the 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  such  action  with  respect 
thereto  as  may  he  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies)]. 

By  Order  of  the  Maritime  AdministTator 

Dated:  November  24, 1989. 
|odC  Richard. 
Assistant  Secretary,  Maritime 
Administration. 

[FR  Doc.  89-27955  Filed  Xl-2&-a9:  8:45  am) 
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National  Highway  TraTfic  Safety 
Administration 

[Docket  No.  88-21;  Notie*  1] 

RIN2127-AC20 

Evaluation  Report  on  Door  Locks  and 
Roof  Crush  Reaistance  of  Passenger 
Cars;  Federal  Motor  Vehicle  Safety 
Standards;  Door  Locks  and  Door 
Retention  Components;  Roof  Crush 
Resistance;  Request  for  Comments 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Request  for  comments. 

SUMMAMY:  This  notice  announces  the 
publication  by  NHTSA  of  an  Evaluation 
Report  concerning  Safety  Standard  No. 
206,  "Door  Locks  and  Door  Retention 
Components"  and  No.  216.  Roof  Crush 
Resistance."  This  staff  report  evaluates 
safety  effectiveness  and  benefits  of 
improvements  to  door  locks  and  roof 
structures  in  passenger  cars.  The  report 
was  developed  in  response  to  Executive 
Order  12291,  which  provides  for 
Government-wide  review  of  existing 
major  Federal  regulations.  The  agency 
seeks  public  review  and  comment  on 
this  evaluation.  Comments  received  will 
be  used  to  complete  the  review  required 
by  Executive  Order  12291. 
DATE:  Comments  must  be  received  no 
later  than:  March  30, 1900. 
ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  the  report  free  of 
charge  by  sending  a  self-addressed 
mailing  label  to  Ms.  Glorious  Harris 


(NAD-51),  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW..  Washington,  DC,  20590.  All 
comments  should  refer  to  the  docket  and 
notice  number  of  this  notice  and  be 
submitted  to:  Docket  Section,  Room 
5109,  Nassif  Building,  400  Seventh 
Street.  SW..  Washington,  DC,  20590 
(202-366-4949).  [Docket  hours,  0:30  ajnu- 
4:00  p.m.,  Monday  through  Friday.] 

FOfI  FURTHER  INFORMATION  CONTACT: 

Mr.  Frank  G.  Ephraim,  Director,  Office 
of  Standards  Evaluation,  Plans  and 
Policy,  National  Highway  Taffic  Safety 
Administration,  Room  5208,  400  Seventh 
Street,  SW.,  Washington,  DC,  20590 
(202-366-1574). 

SUPPLEMENTARY  INFORMATION:  Standard 
No.  206  (40  CFR  571.206)  regulates  the 
door  lodes  and  door  retention 
components  of  cars,  light  trucks,  vans 
and  multipurpose  passenger  vehicles. 
The  standard  took  effect  for  cars  on 
January  1, 1968  and  is  aimed  at 
minimizing  the  likelihood  of  occupants 
being  thrown  from  the  vehicle  as  a 
result  of  impact.  The  auto  industry 
steadily  improved  door  lock  design  in 
the  years  leading  up  to  1968.  Standard 
No.  216  (49  CFR  571216)  has  appbed  to 
passenger  cars  since  September  1, 1973 
and  its  purpose  is  to  reduce  deaths  and 
injuries  due  to  the  crushing  of  the  roof 
into  the  passenger  compartment  in 
rollover  accidents.  During  the  Standard 
216  rulemaking  process,  the  auto 
industry  changed  roof  design  from 
hardtops  to  pillared  cars  with  stronger 
roof  support. 

Pursuant  to  Executive  Order  12291, 
NHTSA  is  conducting  an  evalaution  of 
door  locks  and  roof  crush  resistance  of 
passenger  cars  to  determine  the 
effectiveness  of  technology  selected  by 
automobile  manufactiu^rs  in  preventing 
fatalities  and  to  determine  the  benefits 
of  the  technology  to  consumers.  Under 
the  executive  order,  agencies  are  to 
review  existing  regulations  to  determine 
whether  the  regulations  are  achieving 
the  Order's  policy  goals,  i.e.,  achieving 
legislative  goals  effectively  and 
efficiently  and  without  imposing  any 
unnecessary  burdens  on  those  affected. 
This  evaluation  is  an  analysis  of  the 
effectiveness  and  benefits  of  stronger 
door  locks  and  roof  structures  in 
rollover  crashes  of  passenger  cars. 

The  evaluation  is  based  on  statistical 
analyses  of  accident  data  from  lexas. 
the  Fatal  Accident  Reporting  System, 
the  National  Crash  Severity  Study,  the 
National  Accident  Sampling  System  and 
Multidisciplinary  Accident  Investigation 
and  roof  crush  data  from  laboratory 
tests  of  pre-  and  post-Standard  216  cars. 
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The  principal  findings  and 
conclusions  of  this  study  are  the 
following: 

•  Door  latch  improvements 
implemented  during  1963-68  save  an 
estimated  400  fives  per  year,  reducing 
the  risk  of  ejection  in  rollover  crashes 
by  15  percent. 

•  The  shift  from  hardtops  to  pillared 
cars,  in  response  to  Standard  218,  saves 
an  estimated  110  fives  per  year. 

NHTSA  welcomes  public  review  of 
the  evaluation  report  and  invites  the 
public  to  submit  comments. 

It  is  requested  but  not  required  that  10 
copies  of  comments  be  submitted. 

Those  persons  desiring  to  be  noUfied 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

(15  U.S.C  1392. 1401, 1407;  delegation  of 
authority  at  49  CFR  1.50  and  501.6.) 

Issued  on:  November  27, 1939. 
Adele  Derby. 

Associate  Administrator  for  Plans  and  Policy. 
[FR  Doc  89-27996  Filed  11-29-89;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Pubic  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  November  24, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reducfion  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  fisted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMB  Number  1512-0078. 

Form  Number  ATF  F 1533  (500.18). 

Type  of  Review:  Extension. 

Title:  Consent  of  Surety. 

Description:  A  consent  of  surety  is 
executed  by  both  the  bonding  company 
and  a  proprietor  and  acts  as  a  binding 
legal  agreement  between  the  two  parties 
to  extend  the  terms  of  a  bond.  A  bond  is 
necessary  to  cover  specific  liabilities  on 
the  revenue  produced  from  untaxpaid 


commodities.  The  consent  of  surety  is 
filed  with  ATF  and  a  copy  is  retained  by 
ATF  as  long  as  it  remains  current  and  in 
force. 

Respondents:  Business  or  other  for- 
profit.  Small  businesses  or 
organizaUons. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2.000  hours. 

OMB  Number  1512-0177. 

Form  Number  ATF  F  5100.29. 

Type  of  Review:  Extension. 

Title:  Catering  Locafions. 

Description:  ATF  F  5100.29  is  used  by 
caterers  to  register  all  changes  of 
locations  within  a  previous  30-day 
period.  This  is  to  identify  where  liquor 
was  sold  at  locations  other  than  what 
was  fisted  on  the  special  tax  stamp 
issued  to  the  caterer.  The  form  is  filed  in 
duplicate  by  the  caterer.  The  form  is 
filed  in  duplicate  by  the  caterer,  along 
with  an  amended  ATF  F  5630.5. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
250  hours. 

OMB  Number  1512-0192. 

Form  Number  ATF  REC  5110/02-ATF 
5110.11. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  Plant  (DSP) 
Warehousing  Records  and  Reports. 

Description:  The  information  collected 
is  used  to  account  for  the  proprietor's 
tax  fiabifity  adequacy  of  bond  coverage 
and  protecfion  of  the  revenue.  The 
information  also  provides  data  to 
analyze  trends,  audit  plant  operations, 
monitor  industry  activities  and 
compliance  to  provide  for  an  efficient 
allocation  of  field  persormel. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  212. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,088  hours. 

OMB  Number  1512-019a 
Form  Number  ATF  REC  5110/03-ATF 
F  5110.2a 


Type  of  Review:  Extension. 

Title:  DisUlled  SpiriU  Want  (DSP) 
Processing  Records  and  Report 

Description:  The  information  collected 
is  necessary  to  account  for  and  verify 
the  processing  of  distilled  spirits  in 
bond.  It  is  used  to  audit  plant 
operations,  monitor  industry  activities 
for  the  efficient  allocation  of  personnel 
resources  and  the  compilation  of 
statistics. 

Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  141. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Recordkeeping:  5  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
4.089  hours. 

OMB  Number  1512-0207. 

Form  Number  ATF  REC  5110/04-ATF 
F  5110.43. 

Type  of  Review:  Extension. 

Title:  Distilled  SpiriU  Plant  (DSP) 
Denaturation  Records  and  Reports. 

Description:  The  information  collected 
is  necessary  to  account  for  and  verify 
the  denaturation  of  distilled  spirits.  It  is 
used  to  audit  plant  operations,  monitor 
the  Industry  for  the  efficient  allocation 
of  personnel  resources,  and  compile 
statistics  for  government  economic 
plaiming. 

Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  93. 

Estimated  Burden  Hours  Per 
Response:  1  Hour. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
1,116  hours. 

OMB  Number  1512-0392. 

Form  Number  ATF  REC  5190/1. 

Type  of  Review:  Extension. 

Title:  Record  of  Things  of  Value 
Furnished  to  Retailers  Under  the  Federal 
Alcohol  Administration  Act 

Description:  These  records  (bills  of 
sale,  invoices)  are  used  to  show 
compliance  with  provisions  of  the 
Federal  Alcohol  Administration  Act 
which  prevents  wholesalers,  producers, 
or  importers  from  giving  things  of  value 
to  retail  liquor  dealers.  These  records 
are  commercial  invoices  showing  the 
furnishing  of  goods  to  retailers. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Recordkeepers: 
12.665. 
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Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response. -OiheT. 

Estimated  Tata!  Reporting  Burden:! 
hout. 

Clearance  Officer:  Robert  Masarsky 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011. 1200 
Peimsylvania  Avenue,  PifW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhaiif 
(202]  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  89-28031  Filed  11-29-89;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  November  24. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  1545-0874. 

Form  Number.  8328. 

Type  of  Review.  Extension. 

Title:  Carryforward  Election  of 
Unused  Private  Activity  Bond  Volume 
Cap. 

Description:  Section  146(f)  of  the 
Internal  Revenue  Code  requires  that 
issuing  authorities  of  certain  types  of 
tax-exempt  bonds  must  notify  the  IRS  if 
they  intend  to  carry  forward  the  unused 
limitation  for  specific  projects.  The  IRS 
uses  the  information  to  complete  the 
required  study  of  tax-exempt  bonds 
(required  by  Congress). 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per 
Response /Recordkeeping: 


Recordkaeping- 



5  hours.  44 
minutes. 

Learning  about  the  law  or 

the 

1  liour,  53 

form. 

minutes. 

Preparing    and 

sending 

the 

2  hours,  4 

form  to  IRS. 

minutefl. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  96,990  hours. 

OMB  Number  1545-1016. 

Form  Number  8613. 

Type  of  Review:  Extension. 

Title:  Return  of  Excise  Tax  on 
Undistributed  Income  of  Regulated 
Investment  Companies. 

Description:  Form  8613  is  used  by 
regulated  investment  companies  to 
compute  and  pay  the  excise  tax  on 
undistributed  income  imposed  under 
section  4882.  IRS  Jises  ihe  information  to 
verify  that  the  correct  amount  of  tax  has 
been  reported. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 


Recordkeeping 

Learning  about  the  law  or  the 

form. 
Preparing    and    sending    the 

form  to  IRS. 


6  hours.  13 
minutes. 

1  lioui.  59 
minutes. 

2  hours.  10 
minutes. 


Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  15,570  hours. 

Clearance  Officer.  Ganick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer.  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building,  Washington,  DC  2(K03. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Office. 
[FR  Doc.  89-28032  Filed  11-29-89;  8:45  am] 
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Office  of  Foreign  Aasets  Controi 

Cuban  Assets  Control;  Fitness  atNi 
Qualification  of  license  Applicants 

agency:  Department  of  the  Treasury. 
action:  Notice. 

summary:  Consistent  with  the  licensmg 
requirements  governing  persons  engaged 
in  travel  service  to.  from,  and  within 
Cuba  and  persons  forwarding  family 


remittances  to  Cuba,  the  Office  of 
Foreign  Assets  Control  invites  public 
comment  concerning  the  fitness  and 
qualification  of  license  applicants.  It 
also  informs  the  public  of  the  identity  of 
additional  travel  service  providers  and 
family  remittance  forwarders  authorized 
to  engage  in  these  services. 

DATE:  Comments  must  be  submitted  on 
or  before  January  29. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Hollas.  Chief  of  Enforcement, 
Tel.:  (202)  376-0400.  or  Steven  I.  Pinter, 
Chief  of  Licensing,  Tel.:  (202)  376-0236, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  1331  G 
Street,  NW..  Washington.  DC  20220. 

SUPPLEMENTARY  INFORMATION:  Sections 
515.560  and  515.563  of  the  Cuban  Assets 
Control  Regulations.  31  CFK  part  515 
(the  "Regulations"),  were  amended, 
effective  December  23, 1988,  to  require 
that  persons  engaged  in  service 
transactions  related  to  travel  to  Cuba  or 
the  forwarding  of  remittances  1o  close 
relatives  in  Cuba  obtain  a  specific 
license  from  the  Office  of  Foreign  Assets 
Control.  The  Regulations  provide  that 
licenses  will  be  issued  only  upon  the 
applicant's  affirmation  and 
demonstration  "that  it  does  not 
participate  in  discrimin-jtory  practices  of 
the  Cuban  government  against  certain 
residents  and  citizens  of  the  United 
States."  31  CFR  515.560(i)(l)(ii). 

On  April  21, 1989  and  on  June  6. 1989, 
the  Office  of  Foreign  Assets  Control 
published  a  list  of  license  applicants, 
who  had  been  granted  provisional 
authority  to  provide  services  pending 
review  of  their  completed  license 
applications  (54  FR  16188  and  54  FR 
24262).  Provisional  authority  based  on 
submission  of  a  completed  license 
application  is  necessary  to  lawfully 
provide  travel  services  or  family 
remittance  forwarding  services. 
Subsequent  to  the  publications  of  the 
earlier  notices,  13  additional  license 
applicants,  listed  below,  have  submitted 
completed  applications  and  have  been 
granted  provisional  authority  to  engage 
in  these  services. 

In  order  to  evaluate  the  assertions 
made  by  license  applicants  that  they  do 
not  engage  in  discriminatory  practices, 
^d  to  determine  the  fitness  and 
qualification  of  the  license  applicants 
listed  below,  anyone  having  personal 
knowledge  regarding  the  applicants 
(including  employees,  officers,  and 
directors)  is  invited  to  comment 
concerning  Ihe  following: 

1.  Any  evidence  of  discrimination 
baaed  on  race,  color,  teligian,  sex, 
citizenship,  place  of  birth,  national 
origin,  or  ability  to  pay  (cfaacging 
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different  amounts  based  on  the  financial 
means  of  the  travelers)  with  regard  to 
the  provision  of  or  payment  required  for 
accommodations  and  meals,  or  other 
services  provided  in  connection  with 
travel  to,  from,  or  within  Cuba; 

2.  Any  evidence  of  demanding, 
soliciting,  receiving,  or  forwarding  to 
Cuba  payments  or  remittances  in  excess 
of  the  amounts  permitted  by  (  515.563  of 
the  Cuban  Assets  Control  Regulations, 
namely  family  remittances  to  close 
relatives  in  amounts  not  to  exceed  $500 
in  any  consecutive  3-month  period  to 
any  one  payee  c-  household,  and 
remittances  for  the  purpose  of  enabling 
emigration  from  Cuba  on  a  one-time 
basis  in  an  amount  not  to  exceed  (500  to 
any  one  payee;  and 

3.  Any  evidence  of  charging  any  fees 
prohibited  by  U.S.  law  or  any  arbitrary 
and  exorbitant  fees  which  exceed  the 
total  of  official  Cuban  government 
consular  fees  and  reasonable  service 
charges. 

Comments  should  be  submitted  in 
writing  to  the  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
1331  G  Street.  NW.,  Room  400. 
Washington,  DC  20220.  To  the  extent 
permitted  by  law.  the  identity  of  anyone 
submitting  information,  as  well  as  any 
identifying  information  provided,  will  be 
held  in  confidence  and  will  not  be 
released  without  the  express  permission 
of  the  person  submitting  the  information. 
Any  information  provided  will  be 
evaluated  by  the  Director  of  the  Office 
of  Foreign  Assets  Control  to  determine 
its  reliabihty  and  relevance  to  the 
investigation  of  applicants. 

List  of  Applicants  for  Licenses  to 
Perform  Travel.  Carrier,  and  Family 
Remittance  Forwarding  Services: 


Nam9  of  Applicant 

(Company  Name  of 

Individaal);  Principal 

Otficar  (II  Applicant  n 

Incorporated),  AOdress 

(As  Supplied  t>y 

Applicant) 


Estreltlta  Travel,  Estrella 
M.  Ponce.  414,  65tti 
SL.  West  New  Yortt. 
NJ  07093. 

Happy  World  Travel 
Agency,  Inc.,  Lxxjise  E 
Sancfiez,  1300  S. 
Serrwran  Blvd.. 
Orlando.  FL  32807. 

\Ji  llsa  Envies,  Lydia  E 
Suarez.  6451  E.  Clara 
St.,  Bell  Gardens.  CA 
90201. 

International  Fast 
Service.  Inc.,  Oscar  F. 
Perez.  1183  W.  37th 
St..  HIaleah.  FL  33012. 

Jetltlte,  Inc.,  George  R. 
Arrnagost.  1500  NW. 
62nd  St,  #414.  Ft 
Lauderdale,  FL  33309. 


Branch  Offices(s)  Travel 

service  provider  ('TSP"); 

Camer  servica  provider 

("CSP");  Family 

remittance  forwarder 

(•FRF") 


TSP,  FRF. 


TSP,  FRF. 


TSP.  FRF. 


TSP.  FRF. 


CSP. 


f^ame  of  AppKcam 

(Company  Name  of 

Individual);  Pnnap^ 

Officer  (If  AppfeCMl  is 

Incorporated):  AddrMS 

(As  Supplied  by 

ApphcM) 

BrMch  Ofiices(s)  Travel 

servtce  providarrTSP'O: 

Cwwr  Mwiov  pvcMidv 

(XSP1;Fan% 

wMttviM  tafwdv 

("FRn 

La  Pwto  Oe  Lm  An«M, 

TSP.  FRF. 

Edwin  Q.  Moratet. 

6852  W  Flagtar  St. 

Miami.  FL  33144. 

Medi<>jba  Express 

FRF. 

Service  Co..  IrK., 

Ceferirx)  Perez-Carrl. 

588  W.  207tti  St,  New 

YofK  NY  10034. 

Nile  Totn  tm  Multiple 

TSP.  FRF. 

Services,  IrK.,  Gladya 

B  Bulnes,  1889  W. 

Flagler  St.  Miami,  FL 

33135. 

Ricardo  Pascual  4 

TSP. 

Asodadoa.  Ricardo 

J.M.  Pascual.  124 

Cofxlado  Ave..  #50^ 

Santurce.  Puerto  Rico 

00907. 

Sabal  Palri  Airwayt.  Irw.. 

CSP. 

Gilbert  Chacon,  1575 

W  Commercial  Blvd. 

• 

Hanger  )|»38,  Ft 

, 

Lauderdale,  FL  33309. 

Solymar  Corp.,  Ad« 

TSP.  FRF. 

Ramos.  585  E.  49th 

St,  #18-17,  Hialatft. 

FL  33013. 

The  following  companies  listed  solely 
for  family  remittance  forwarding  in  a 
previous  notice  have  also  received 
authorization  as  travel  service 
providers: 


Almacen  EI  EspanoL 
Augusto  P.  Rodriguez, 
1359  S.W.  Ist  SU 
Miami.  FL  3313S. 

Cuba  Envios,  Inc., 
Carmen  Ordenes, 
4700  Nav..  7th  St.,  #8. 
Miami,  FL  33126. 

El  Espanol  Corporation, 
Augusto  C 
Rodriquez,  8938  SW. 
40th  St..  Miami.  FL 
33165. 

Exportaciones 
Cubanacan,  Inc^  Jose 
Mesa,  2319  NW.  7th 
St..  Miami,  FL  33125. 


TSP.  FRF. 


TSP.  FRF. 


TSP.  FR. 


TSP,  FRF. 


Dated:  November  6. 1989. 
R.  Richard  Newcomb. 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  November  15. 1989. 
Salvatore  R.  Martoche, 
Assistant  Secretary  (Enforcement). 
FR  Doc.  89-28129  Filed  11-29-89;  8:45  am] 

BHJJNQ  COOE  aiO-2S-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Convarsion  of  Saiect  F*d«r»l  Supply 
Schedule  ItMnt  From  a  llultipla  Award 
Schadula  to  a  Singia  Award  Schadula 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  Veterans  Affairs 
(VA)  is  proposing  to  convert  select  items 
currently  under  Federal  Supply  Schedule 
Group  65,  part  IL  from  a  Multiple  Award 
Schedule  (MAS)  to  a  Single  Award 
Schedule  (SAS). 

DATES:  Written  comments  must  be 
received  on  or  before  January  2. 1990. 
and  should  include  consideration  of 
potential  impact  on  small  business 
concerns.  Comments  will  be  available 
for  public  inspection  until  January  11, 
1990. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veteraiu 
Affairs,  810  Vermont  Avenue,  NW. 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  132  at  the  above 
address,  between  the  hours  of  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
(except  holidays),  imtil  January  9. 1990. 

FOR  FURTHER  INFORMATION  CONTACH 
Joanne  H.  Taylor.  Federal  Supply 
Schedule  Division  (904C).  Department  of 
Veterans  Affairs  Marketing  Center  (312) 

216-2495. 

SUPPLEMENTARY  INFORMATION:  The 

items  proposed  for  conversion  from  a 
Multiple  Award  Schedule  (MAS)  to  a 
Single  Award  Schedule  (SAS)  are:  (1) 
Antimicrobial  Soap;  (2)  Stretcher, 
Hospital  (adjustable  back  rest)  and  (3) 
Sphygmomanometers,  Mercury  and 
Aneroid.  This  proposed  action  is 
published  in  accordance  with  General 
Services  Administration  Handbook, 
Supply  Operations,  Chapter  38  (FSS 
P2901.2A),  and  Federal  Acquisition 
Regulation  (FAR)  38.2. 

Dated:  November  21. 1989. 
Edward  |.  Derwinkki, 
Secretary. 
(FR  Doc.  8»-27980  Filed  11-29-89:  6:45  am] 

■lUJNO  COOE  B330-ei-«l 


Regional  Office  Committea  on 
Educational  Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
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Hearing  Rules,  that  on  December  22, 
1989.  at  1:00  p.m.  the  U.S.  Department  of 
Veterans  Affairs  Regional  Office 
Committee  on  Educational  Allowances 
shall  at  Estes  Kefauver  Federal 
Building — U.S.  Courthouse,  Room  A-220, 
110  Ninth  Avenue,  South,  Nashville. 
Tennessee,  conduct  a  hearing  to 
determine  whether  VA  benefits  to  all 
eligible  persons  enrolled  in  Stage  One — 
The  Hair  School.  33  North  Cleveland. 
Memphis,  Tennessee  38104,  should  be 
discontinued,  as  provided  in  38  CFR 
21.4134,  because  a  requirement  of  law  is 
not  being  met  or  a  provision  of  the  law 
has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  Committee  at  that  time  and  place. 

Dated:  November  22, 1989. 
R.S.  Bielak, 
Director,  VA  Regional  Office. 

[FR  Doc.  89-27979  Filed  11-29-89;  8:45  am] 

BILUNO  COOE  tSSO-OI-M 


Performance  Review  Board  Members 

agency:  Department  of  Veterans 
Affairs. 


action:  Notice. 


summary:  Under  the  provisions  of  5 
U.S.C.  4314(c)(4)  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Board  (PRE) 
members.  This  notice  revises  the  list  of 
members  of  the  Department  of  Veterans 
Affairs  (VA's)  Performance  Review 
Boards  which  was  published  in  the 


Federal  Register  (53  FR  46742.  dated 

November  18, 1989). 

EFFECTIVE  DATE:  November  6, 1989. 

FOM  FlHtTHER  INFORMATION  CONTACT!  K. 

Joyce  Edwards,  Office  of  Personnel  and 
Labor  Relations  (05A3),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW..  Washington,  DC  20420.  (202)  233- 
3423. 

VA  Perf onnance  Review  Board  (PRB) 

Anthony  J.  Principi.  Deputy  Secretary  of 

Veterans  Affairs  (Chairperson) 
Ronald  E.  Cowles,  Deputy  Assistant 

Secretary  for  Personnel  and  Labor 

Relations 
Arthur ).  Lewis,  MJ)..  Deputy  Chief 

Medical  Director 
H.  Robert  Saldivar,  Deputy  Assistant 

Secretary  for  Acquisition  and  Materiel 

Management 
Robert  W.  Schultz.  Deputy  Assistant 

Secretary  for  Administration 

Veterans  Benefits  Administration  PRB 

Harold  F.  Gracey,  Executive  Assistant 

to  the  Chief  Benefits  Director 

(Chairperson) 
Raymond  H.  Avent,  Deputy  Chief 

Benefits  Director  for  Field  Operations 
Grady  W.  Horton,  Deputy  Chief  Benefits 

Director  for  Program  Management 
Richard  Pell.  Jr..  Director.  Operations 

and  Policy  Staff 
Rhoda  R.  Mancher,  Deputy  Chief 

Benefits  Director  for  ADP  Systems 

Management 

Veterans  Health  Services  and  Research 
Administration  PRB 

Arthur  J.  Lewis.  M.D..  Deputy  Chief 
Medical  Director  (Chairperson) 


Sidney  M.  Ford,  Regional  Director. 

Midwestern  Region 
George  R  Gray.  Acting  Regional 

Director.  Northeastern  Region 
Robert  E.  Lindsey.  Jr.,  Regional  Director, 

Western  Region 
Richard  P.  Miller,  Regional  Director, 

Southwestern  Region 
Richard  Pell.  Jr..  Director,  Operations 

and  Policy  Staff 
Robert  A.  Perreault.  Executive  Assistant 

to  the  Chief  Medical  Director 
Peter  F.  Regan,  M.D.,  Assistant  Chief 

Medical  Director  for  Academic  Affairs 
Carl  L  Stephensen.  Acting  Regional 

Director.  Mid-Atlantic  Region 
Donald  B.  Thompson,  Regional  Director. 

Southeastern  Region 
Daniel  R  Winship,  M.D..  Associate 

Deptrty  Chief  Medical  Director 
Charles  V.  Yarbrough,  Director. 

Management  Support  Office 
Albert  Zamberlan,  Regional  Director. 

Great  Lakes  Region 

Office  of  Inspector  General  PRB 

Milton  McDonald,  Deputy  Assistant 
Inspector  General  for  Audit 
Department  of  State  (Chairperson) 

Miriam  F.  Browning,  Deputy  Assistant 
Inspector  General  for  Administration 
and  Information  Management, 
Department  of  Defense 

H.  Rae  Scott,  Assistant  Inspector 
General  for  Investigations, 
Department  of  Transportation 

Dated:  November  21, 1989. 
Edward  J.  Derwinski, 
Secretary. 
[FR  Doc.  89-27981  Filed  11-29-89;  8:45  am] 

BILLINQ  CODE  UJO-OI-M 
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contains  notices  of  meetings  put>lished 
under  the  "Government  in  tha  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t><e)(3). 


COMMODITY  FUTURES  TRAOMO 

COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday. 

December  1, 1989. 

PLACE:  2033  K  St..  NW..  Washington, 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb.  254-6314. 

Jean  A.  Wflbb, 

Secretary  of  the  Commission. 

[FR  Doc.  89-28161  Filed  11-28-89;  2:20  pm] 

BILUNO  CODE  63S1-01-II 

COMMOOrTY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  Friday. 
December  8, 1989. 

place:  2033  K  St.,  NW.,  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretory  of  the  Commission. 

[FR  Doc.  89-28162  Filed  11-28-89;  2:20  pm] 

WLUNG  CODE  S351-01-U 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 

December  15. 1989.  : 

place:  2033  K  St.  NW..  Washington.  DC, 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

lean  A  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  89-28163  Filed  11-28-89;  2:20  pm] 

BILUNO  CODE  e3S1-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

December  22, 1989. 


place:  2033  K  St  NW..  Washington.  DC, 

8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  89-28184  FUed  11-2&-69;  2:20  pm] 

BIUJNQ  cooc  usi-ei-ii 

COMMODITY  FUTURES  TRAOINO 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 
December  29, 1989. 
place:  2033  K  St.  NW.,  Washington, 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION  Jean  A.  Webb,  254-6314. 

Jean  A  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  89-28165  Filed  11-28-89;  2:20  pm] 

BILUNO  COOE  6351-01-M 

FEDERAL  ELECTION  COMMISSION 


DATE  AND  TIME:  Tuesday,  December  5, 

1989, 10:00  a.m. 

place:  999  E  Street  NW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

437g. 
Audits  conducted  pursuant  to  2  U.S.C  437g, 

438(b),  and  title  28,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
*         *         *         •         • 

DATE  AND  TIME:  Tuesday.  December  7, 

1939, 10:00  a.m. 

place:  999  E  Street  NW.,  Washington, 

DC.  (ninth  floor). 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

MEMBERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Futxire  Meetings. 
Correction  and  Approval  of  Minutes. 
Draft  Advisory  Opinion  1989-27:  Mr.  Jon  L 

Bryan 
Drug  Free  Workplace  Revised  Instruction 


Administrative  Matters 

PERSON  TO  CONTACT  FOR  MFORMATWN: 

Mr.  Fred  Eiland,  Information  Officer. 

Telephone:  (202)  376-3155. 

Marioiia  W.  Fjihimwi*, 

Secretary  of  the  Commission. 

[FR  Doc.  89-28222  Filed  11-28-88;  3:20  am] 

BiLUNa  cooc  tris-oi-H 

US.  NATIONAL  COMMSSION  ON 
UBRAfUES  AND  l»m>RUATION  SCIENCE 
(NCUS) 

DATE  AND  TIME:  December  10  and  11. 
1989. 

PLACE:  Embassy  Suites,  Hotel  Delegate 

Room,  1250  22nd  Street  NW.. 
Washington,  DC  20037.  (202)  857-3388. 

STATUS: 

December  10, 1989. 1:15  p.m.-2.-00  p  jn.. 

Closed,  Sec.  1703.202  (2)  and  (6)  of  the 

Code  of  Federal  Regulations,  45  CFR, 

part  1703; 
December  10, 1989. 2:00  p.in.-5:45  p.m.. 

Open; 
December  11, 1989,  9:00  a.m.-2:30  p.m.. 

Open. 

MATTERS  TO  BE  DISCUSSED! 

Chairman's  Report 
Executive  Director's  Report 
NCLIS  Committee  Reports: 

— Budget  and  Finance 

— Governance 

— Indian  Library  Services 

— Information  Policies 

— ^International 

— Legislative 

— Personnel 

— Program  Review 

— Public  Affairs 

— Recognition  Awards 

— School  Media 

— White  House  Conference  0 
Election  of  NCLIS  Vice  Chairman 
Library  of  Congress  Status 

Report  Winston  Tabb,  Acting 

Deputy  Librarian  of  Congress 
NCLIS  Statistics  Program  Report 
White  House  Conference  on  Library  and 
Information  Services  Advisory 
Committee  Report  Daniel  Carter, 
Chairman 
Discussion  on  Republication  of: 

National  Information  Policy  Report 

Public/Private  Sector  Report 

Special  provisions  will  be  made  for 
handicapped  individuals  by  calling  Jane 
McDuffie  (202)  254-310a 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  K.  Martin.  NCLIS  Executive 
Director,  1111 18th  Street  NW.,  Suite 
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310.  Washington.  DC  20036.  (202)  254- 
3100. 

Dated:  November  28, 1989. 
lane  D.  McDuffie. 

Staff  Assistant. 

[FR  Doc.  89-28160  Filed  11-28-89;  2:19  pm) 

BtLUNQ  CODE  7S27-01-M 

UNFTED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  1:00 
p.m.  on  Monday,  December  4, 1989,  and 
at  8:30  a.m.  on  Tuesday,  December  5, 
1989,  in  Phoenix,  Arizona.  The 
December  4  meeting,  at  which  the  Board 
will  discuss  preparations  for  the  rate 
case  filing,  is  closed  to  the  pubhc.  (See 
54  FR  47449.  November  14, 1989).  The 
December  5  meeting  is  open  to  the 
public  and  will  be  held  in  Conference 


Room  113-A  at  the  Phoenix  Main  Post 
Office.  4949  East  Van  Buren  Street.  The 
Board  expects  to  discuss  the  matters 
stated  in  the  agenda  which  is  set  forth 
below.  Requests  for  information  about 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  F.  Harris, 
at  (202)  268-4800. 

Agenda 

Monday  Session 

December  4 — 1:00  p.m.  (Closed) 

1.  Preparation  for  Rate  Case  Fii-ng.  (Comer 
S.  Coppie,  Senior  Assistant  Postmaster 
General,  Finance  Group;  and  Frank  R. 
Heselton,  Assistant  Postmaster  General, 
Rates  and  Classification  Department] 

Tuesday  Session — Phoenix  Main  Post  Office 
December  5—8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting. 

November  6-7, 1989. 

2.  Remarks  of  the  Postmaster  General. 

3.  FY  1989  Financial  Statements.  (Mr.  Coppie] 

4.  Annual  Comprehensive  Statement  to 

Congress.  (Louis  A.  Cox,  General 
Counsel) 


5.  Overview  of  Automation  Program  to  Date. 

(Allen  R.  Kane.  Assistant  Postmaster 
General,  Delivery,  Distribution,  and 
Transportation  Department;  and  Peter  A. 
Jacobson,  Assistant  Postmaster  General, 
Engineering  and  Technical  Support 
Department) 

6.  Chief  Inspector's  Report  on  Consumer 

Protection.  (Charles  R.  Clauson.  Chief 
Postal  Inspector) 

7.  Report  on  EEO/Affirmative  Action 

Programs  in  the  Phoenix  Division.  (David 
C.  Bakke,  Phoenix  Field  Division  General 
Manager/Postmaster) 

8.  Capital  Investments.  (Stanley  W.  Smith, 

Assistant  Postmaster  General,  Facilities 
Department) 

a.  Fort  Myers.  Florida.  General  Mail 
Facility. 

b.  San  Francisco.  California.  Polk  Gulch 
Station. 

9.  Tentative  Agenda  for  January  8-9, 1990, 

meeting  in  Washington,  DC. 

David  F.  Harris, 

Secretary. 

(FR  Doc.  89-28146  Filed  11-28-89;  9:12  am] 
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DEPARTMENT  OF  THE  TREASURY 
Offic*  of  Thrift  Supervision 

12  CFR  Ch.  V 

[Na  89-244] 

Transfer  and  Recodification  of 
Regulations  Pursuant  to  Hnanclai 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989 

Date:  October  la  1989. 

AQENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTKM:  Final  rule. 

DATE:  October  10, 1989<. 

summary:  The  Office  of  Thrift 
Supervision  ("OTS"  or  "Office")  has 
recently  published  a  notice  in  the 
Federal  Register  notifying  the  public 
that,  pursuant  to  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989,  Pub.  L  No. 
101-73, 103  Stat  183,  signed  into  law  on 
August  9, 1989,  the  authority  to  regulate 
thrift  institutions  has  been  transferred 
from  the  Federal  Home  Loan  Bank 
Board  {"Bank  Board"  or  "Board")  to  the 
Office.  54  FR  34637  (August  21, 1989). 
This  final  rule  supplements  that  Notice 
by  republishing  12  CFR  chapter  V,  as 
revised  piu^uant  to  that  legislation,  to 
reflect  this  shift  in  authority. 
EFFECnvc  date:  November  30, 1989. 
Except  S9  567.1.  567Z  587.5.  567.6,  and 
567.8  through  567.11  are  effective 
December  7, 1989,  §  571.19  is  effective 
January  1, 1990,  and  9S  545.131,  545.132, 
and  545.141(d)  are  effective  December 
15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  following  contact  persons  will 
direct  callers  to  the  appropriate  legal  or 
policy  personnel  who  will  be  able  to 
provide  additional  information  about  a 
specific  regiilation. 

General  investment  authority  of 
Federal  savings  associations,  liquidity, 
capital  accounting,  loans  to  one 
borrower,  appraisals,  classification  of 
assets,  safety  and  soundness 
regulations:  Mary  }.  Hoyle,  (202)  906- 
7135,  Regulations  and  Legislation 
Division,  Chief  Coimsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street. 
NW.,  Washington,  DC  20552. 

Incorporation,  organization,  and 
corporate  structure  of  Federal  savings 
associations,  conversions,  securities, 
accounting,  transactions  with  affiliates, 
management  kiterlocks,  community 
reinvestment,  acquisition  of  control, 
savings  and  loan  holding  company 
regulations:  Linda  Beamer,  (202)  906- 
6536,  Corporate  and  Securities  Division, 
Chief  Counsel's  Office,  Office  of  Thrift 


Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552. 

Rules  of  practice  and  procedure, 
adjudication  of  enforcement  actions, 
and  conduct  of  investigations  and 
formal  examinations:  Gary 
Gegenheimer,  (202)  906-7170. 
Enforcement  Office  of  Thrift 
Supervision,  1700  G  Street  NW.. 
Washington,  DC  20552. 

All  other  areas  not  specifically  listed 
above:  Mary  ).  Hoyle,  (202)  906-7135, 
Regulations  and  Legislation  Division, 
Chief  Counsel's  Office.  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The 

Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989 
{"FIRREA"),  Pub.  L  No.  101-73, 103  Stat 
183,  signed  into  law  on  August  9, 1989, 
has  transferred  the  authority  to  regulate 
savings  associations  from  the  Bank 
Board  in  its  own  right  and  as  operating 
head  of  the  Federal  Home  Loan  Bank 
System  ("Bank  System")  and  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  to  the  Office. 

This  document  is  the  second  of  a 
series  of  documents  that  the  Office 
anticipates  adopting  and  publishing  over 
the  next  several  months.  It  follows  the 
"Statement  of  Organization,  Fimctions, 
and  Delegations  of  Authority,"  54  FR 
34637  (Aug.  21. 1989).  which  provided. 
inter  alia,  that  all  former  Bank  Board 
and  FSLIC  regulations  in  areas  placed 
within  the  Office's  authority  by  FIRREA 
"remain  in  effect  and  enforceable  by  the 
Office,  until  such  time  as  modified, 
canceled,  or  repealed  by  the  Office." 
Today's  final  rule  reflects  all  of  the 
changes  made  to  the  Board's  regulations 
as  in  effect  on  the  day  prior  to 
enactment  of  the  FIRREA  necessary  in 
order  to  continue  and  transfer  such 
regulations  to  the  Office  as  the 
appropriate  thrift  regulatory  authority  as 
designated  in  FIRREA. » 

Chapter  V,  as  modified,  sets  forth  the 
new  regulatory  structure  for  the  thrift 
industry.  Modifications  are  being  made 
to  the  transferred  regulations  in  order  to 
effect  the  amendment,  transfer,  or  repeal 
of  sections  of  the  governing  statutes  and 
corresponding  changes  in 
responsibilities.  Cross-references  to 
Title  rv  of  the  National  Housing  Act 
("NHA")  and  the  Federal  Home  Loan 
Bank  Act  ("FHLBA")  are  being  changed 


*  The  Oidce  it  aware  of  the  exlttence  of  tome 
confuaion  due  to  the  recent  promulgation  by  the 
Federal  Houaing  Finance  Board  ("FHFB")  of  certain 
regulationa  that  duplicate  regulation*  remaining 
within  the  Office'i  authority.  See  M  FR  36757 
(September  S.  1989).  The  promulgation  of  tuch 
regulationa  by  the  FHFB  doe*  not  in  any  way  affect 
or  diminith  the  OfTioe'a  authority'  regarding  the 
duplicated  regulation*. 


to  refer  to  sections  of  the  Home  Owners' 
Loan  Act  of  1933  ("HOLA")  or  Federal 
Deposit  Insurance  Act  ("FDIA")  where 
appropriate.  Transferred  regulations  are 
also  being  revised  to  reflect  substantive 
statutory  changes  in  authority.  The  body 
of  regulations  as  a  whole  is  being 
reorganized  in  some  areas,  particularly 
in  those  regulations  formerly  located  in 
Subchapters  A  and  B  and  Parts  547,  555, 
563,  and  570.  Any  cross-references 
affected  are  modified  to  reflect  these 
changes.  A  conversion  table  is 
incorporated  for  ease  of  reference. 
Technical  changes  are  also  being  made 
where  appropri.nte  to  renumber 
paragraphs  within  sections. 

This  package  also  contains  two  sets  of 
regulations  adopted  by  the  Office  and 
published  in  the  Federal  Register  prior 
to  today's  republication.  These 
regulations,  which  appear  in  Parts  502 
and  567,  are  included  in  today's 
document  in  full  text  for  ease  of 
reference. 

New  regulations  mandated  by  the 
statute  that  are  not  required  to  be 
implemented  immediately  will  be 
adopted  over  the  upcoming  months,  as 
dictated  by  the  timetables  in  the 
FIRREA.  "This  will  include  revisions,  for 
example,  to  the  Office's  appraisal  and 
qualified  thrift  lender  regulations.  This 
process  will  also  include  a  review  of  the 
transferred  regulations  to  determine 
which  should  be  modified  in 
conformance  with  the  statutory  dictate 
that  the  Office's  rules,  regulations,  and 
policies  governing  the  safe  and  sound 
operation  of  savings  associations  be  no 
less  stringent  than  those  of  the  Office  of 
the  Comptroller  of  the  Currency 
("OCC").  The  Office  also  anticipates 
making  further  revisions  to  a  number  of 
existing  regulations  and  adopting  new 
regulations  over  the  next  few  months  in 
order  to  further  the  Office's  mandate  to 
promote  the  safe  and  soimd  operation  of 
the  thrift  indusfry.  The  Office  will 
attempt  to  publish,  where  possible, 
related  proposals  and  related  final 
regulations  together  in  the  Federal 
Register  for  ease  of  reference. 

The  following  are  brief  descriptions  of 
the  general  changes  made  throughout 
the  regulations  pursuant  to  FIRREA,  and 
brief  descriptions  of  the  changes  made 
to  particular  parts. 

Goieral 

References  to  the  Bank  Board  are 
generally  being  changed  to  references  to 
the  Office  of  llirift  Supervision,  or, 
where  appropriate,  to  the  Director  of  the 
Office.  References  to  the  Office  of 
Regulatory  Activities  or  its  predecessor 
offices  now  refer  to  the  Senior  Deputy 
Director  for  Supervision  (Operations)  or 
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Senior  Deputy  Director  for  Supervision 
(Policy)  a«  appropriate.  Reference*  to 
the  former  Office  of  District  Banks  now 
refer  to  the  Senior  Deputy  Director  for 
Supervision  (Operations),  where  those 
functions  are  now  located.  References  to 
the  former  Office  of  General  Counsel 
now  refer  to  the  Chief  Counsel's  office, 
where  those  functions  are  now  located. 
Before  the  FIRREA.  a  number  of  the 
Bank  Board"  s  supervisory  functions 
were  located  in  the  Federal  Home  Loan 
Banks  and  performed  by  the  Board's 
Principal  Supervisory  Agents  and 
Supervisory  Agents.  The  regulations 
now  refer  instead  to  the  District 
Directors  in  the  Office's  District  Offices, 
who  will  perform  those  functions. 

References  to  accounts  insured  by  the 
FSLIC  or  deposits  insured  by  the  Federal 
Deposit  Insurance  Corporation  ("FDIC) 
are  being  amended  to  reflect  the  new 
insurance  structure  whereby  savings 
associations  are  members  of  the  Savings 
Association  Insurance  Fund,  while 
commercial  banks  and  certain  savings 
banks  are  members  of  the  Bank 
Insurance  Fund.  Both  funds  are 
administered  by  the  FDIC.  Regulations 
that  previously  referred  to  the  FSUC  are 
being  amended  to  refer  to  either  the 
Office,  the  FDIC.  or  the  Resolution  Trust 
Corporation  ("RTC),  as  appropriate. 

Under  the  former  statutory  and 
regulatory  structure,  a  number  of  safety 
and  soundness  regulations  promulgated 
pursuant  to  the  NHA  referred  to 
"insured  institutions"  and  tied  certain 
requirements  to  appUcations  for 
insurance  of  accounts.  Similarly,  other 
regulations,  notably  those  governing 
liquidity,  had  been  promulgated 
pursuant  to  the  Bank  Board's  then- 
existing  authority  under  the  FHLBA  and 
referred  to  "member  institutions".  These 
references  are  being  modified  to  refer  to 
"savings  associations"  and  tied  to  the 
new  statutory  and  regulatory  structure 
of  the  Office. 

Certain  parts  and  sections  within  the 
chapter  that  formerly  governed  those 
functions  of  the  Bank  Board  or  the 
FSUC  that  have  been  transferred  to 
other  agencies  have,  therefore,  not  been 
readopted  by  the  Office  today.  These 
parts  and  sections  include  those  dealing 
with  the  credit  function  performed  by 
the  Federal  Home  Loan  Banks  (now 
under  the  jurisdiction  of  the  FHFB)  and 
to  the  insurance  fund  and  receivership 
functions  formerly  performed  by  the 
FSUC  and  now  under  the  FDIC  or  RTC 
See  54  FR  36757  (September  5. 1980) 
(FHFB);  54  FR  41359  (October  6. 1989),  54 
FR  42799  (October  18, 1989)  (FDIC). 

Part  500 

The  organizational  regulations  of  the 
Office  are  now  set  forth  in  part  500. 


They  are  being  revised  to  indicate  the 
new  structure  of  the  Office. 

Part  502 

The  assessments  regulation  codified 
in  part  502  and  previously  published  by 
the  Office  in  the  Federal  Register  of 
September  29, 1989  (54  FR  39983)  is 
incorporated  herein  in  full  text  for  ease 
of  reference. 

Part  505 

The  Office,  as  a  component  part  of  the 
Department  of  the  Treasury,  is  covered 
by  its  FOIA  regulations  at  31  CFR  part  L 
subpart  A.  Those  regulations  permit 
bureaus  and  offices  of  the  Treasury 
Department  to  supplement  those 
Department-wide  regulations.  While  the 
Office  anticipates  revising  its  FOIA 
regulations  in  the  near  future,  today's 
revisions  are  limited  to  incorporating 
references  to  Treasury  regulations  at  31 
CFR  part  1,  subpart  A  and  items 
required  by  these  regulations. 

Part  505a 

The  Privacy  Act  regulations  formerly 
appearing  at  part  505a  have  been 
substantially  superseded  because  the 
Office,  as  a  component  part  of  the 
Treasury  Department,  is  covered  by  the 
regulations  appearing  at  31  CFR  part  1, 
subpart  C.  Part  503  contains  the  Office's 
specific  regulations  in  this  area. 

Part  505b 

Former  part  505b,  which  governed 
public  information  regarding  meetin^is  of 
the  Bank  Board  under  the  Government 
in  the  Sunshine  Act  is  being  repealed,  as 
the  Office  is  not  a  deliberative  body 
subject  to  that  Act 

Part  505c 

Former  part  505c  is  being  redesignated 
as  part  504. 

PartSOSd 

Former  part  505d  is  being  removed  as 
the  Ust  of  OMB  control  numbers 
contained  therein  no  longer  accurately 
reflects  the  current  regulations  and 
assigned  control  numbers. 

PartSOS 

Former  part  508  is  being  removed. 
Former  SS  508.ia  508.10-1.  and  part  of 
508.13  are  being  incorporated  into  new 
S  510.2.  Former  S  508.16  is  being 
redesignated  as  510.3.  The  remaining 
sections  have  been  removed  as 
unnecessary  because  they  are 
duplicative  of  the  Administrative 
Procedure  Act 

Parts  508, 509e.  512,  and  BIS 

These  parts  have  been  modified  to 
reflect  the  Office's  new  statutory 


enforcement  authorities.  In  particular, 
the  list  of  civil  money  penalty  provisions 
giving  rise  to  an  administrative  hearing 
has  been  expanded  to  include  the  new 
powers  of  the  Office  granted  by 
FIRREA.  Former  part  509a  is  being 
redesignated  as  part  508. 

Part  510 

Part  510  is  being  expanded  to 
incorporate  provisions  formerly  located 
in  parts  508  and  551. 

Part  511 

Part  511  has  been  removed  as  the 
Treasury's  ethics  regulations  (31  FR  part 
0)  apply  to  the  Office  and  its  employees. 
TTie  Office  will,  from  time  to  time, 
supplement  those  regulations  by  issuing 
policies  or  guidance  that  will  apply  to  all 
Office  employees. 

Part  514 

Part  514,  which  contained  regulations 
governing  the  Federal  Savings  and  Loan 
Insurance  Advisory  Committee,  has 
been  removed,  as  section  713  of  the 
FIRREA  has  removed  the  statutory 
provisions  creating  this  body. 

Part  516 

Part  516  previously  contained 
regulations  which  Implemented  the 
Drug-Free  Workplace  Act  of  1988  as 
well  as  regulations  governing 
Govemmentwide  nonprocurement 
debarment  and  suspension.  The 
Department  of  the  Treasury  has  adopted 
these  as  Departmentwide  regulations 
and  codified  them  at  31  CFR  part  19. 
Because  the  Office  is  a  component  of  the 
Department  of  the  Treasury,  and 
therefore  covered  by  its 
Departmentwide  regulations,  the 
regulations  contained  in  part  516  would 
be  duplicative  and  are  removed. 

Sections  523.10,  523.11.  523.12,  523.13, 
523.14,  523.29,  526.1,  526.2.  531.8  cmd 
531.10,  Parts  533  and  535 

These  sections  under  the  former 
regulatory  structure  appUed  to  members 
of  the  Federal  Home  Loan  Bank  System. 
The  FIRREA  has  transferred  regulatory 
responsibilities  in  the  areas  covered  by 
these  parts  to  the  Office,  as  thrift 
regulator  or  has  otherwise  provided  the 
Office  with  authority  to  address  these 
issues.  The  regulations  will  now  apply 
to  all  savings  associations,  regardless  of 
their  memberehip  in  a  Federal  Home 
Loan  Bank,  and  accordingly  are  being 
incorporated  in  the  regulations 
governing  the  operations  of  savings 
associations.  Former  H  523.10  through 
523.14.  governing  liquidity,  are  being 
placed  into  a  new  part  566^  Former 
I  523.29,  governing  flood  insurance.  Is 


Federal  Rej^h.ef  /  Vol  54,  No.  229  /  Thurgday.  Novemfaer  30,  1969  /  Rules  ag>d  RegulatioM 

r --,■■- 


4M13 


being  added  as  new  (  563.48.  Section 
526.1  is  being  incorporated  into  the 
definitions  in  part  561.  Section  526.2  is 
being  incorporated  into  the  advertising 
regulation  S  563.27.  Sections  531.8  and 
531.10,  statements  of  policy,  are  now 
$5  571.24  and  571 J5. 

Parts  528  and  529 

The  Office  is  adopting,  with  only 
nomenclature  changes,  the  former  Bank 
Board  nondiscrimination  regulations. 

Part  532 

Former  {  532.1  has  been  transferred  to 
part  571  and  redesignated  as  S  571.17  in 
the  interests  of  consolidating  the 
Office's  codified  Statements  of  Policy 
that  apply  to  all  savings  associations.  It 
is  being  further  modified  as  set  forth  in 
the  discussion  under  that  part 

Part  541 

Some  definitions  in  this  poii  are  being 
modified  to  reflect  nomenclature 
changes.  A  cross-reference  to  the 
definitions  located  in  part  561  has  been 
added.  The  new  statutory  term  "Federal 
savings  association"  replaces  the  term 
"Federal  association".  The  term 
"Principal  supervisory  agent"  has  been 
deleted  and  is  being  replaced  with 
"District  Director"  to  conform  with  the 
new  regulatory  structure.  The  terms 
"insured  institution"  and  "Supervisory 
Agent"  have  been  renioved. 

Part  543 

1.  Section  543.2(g]  is  being  modified  to 
incorporate  the  charter  approval 
standards  set  forth  at  12  U.S.C.  1464(e) 
and  to  provide  diat  drarter  approvals 
win  be  conditioned  upon  receipt  of 
written  confirmation  of  FDIC  insurance 
of  accounts.  A  conforming  change  is 
being  made  to  {  543.2(b)  to  eliminate  the 
unnecessary  recitation  of  the  charter 
approval  standards.  The  terminology  of 
S  543.2(g)(3)(iii)  is  being  revised  to 
enhance  its  clarity  and  to  eliminate 
inconsistency  with  {  543.5  regarding  the 
timing  of  the  issuance  of  charters.  A 
new  paragraph  {g)(3)(iiiMf)  is  being 
added  to  confirm  that  Federal  savings 
associations  may  not  commence 
accepting  deposits  until  their 
organization  is  completed.  The  approval 
procedures  for  interim  Federal  savings 
associations,  i  543.2(h)(2),  are  also  being 
revised  to  incorporate  the  charter 
approval  standards  set  forth  at  12  U.S.C 
1464(e),  to  the  extent  relevant 

2.  New  language  is  being  added  to 
{  543.6(d]  to  coi^rm  that  the 
organization  of  a  Federal  savings 
association  is  not  deemed  complete  until 
the  sssociatioB  has  obtained  Federal 
Home  Loan  Bank  membership, 
insurance  of  accounts  has  been 


confirmed  (in  the  case  of  Federal 
savings  associations  not  already  insured 
by  the  FDIC),  and  all  conditions 
imposed  in  connection  with  approval  of 
the  organization  application  have  been 
met  Cf.  i  552.2-1  (h)(6). 

3.  Section  543.7-1,  which  provides  for 
the  issuance  of  charters  in  supervisory 
cases,  is  being  revised  to  reflect  the  fact 
that  such  associations  will  now  be 
proposed  by  the  FDIC,  the  RTC  and  the 
Office,  instead  of  the  FSUC 

4.  Section  543.9(c)  is  being  amended  to 
provide  that  approvals  of  charter 
conversions  by  the  District  Director  will 
be  conditioned  upon  receipt  of  written 
confirmation  of  FDIC  insurance  of 
accounts  (in  the  case  of  associations  not 
already  insured  by  the  FDIC)  and 
Federal  Home  Loan  Bank  membership. 

5.  Section  543.11-l(a)  is  being 
amended  to  reflect  changes  to  the 
"grandfathered"  authority  of  certain 
Federal  savings  banks  pursuant  to 
amended  section  5(iX4)(ii]  of  the  HOLA, 
12  U.S.C.  1464(i)(4)(ii). 

Part  544 

1.  In  section  8  of  the  model  charter  for 
federal  mutual  associations  as  set  forth 
in  1 544.1,  the  language  regarding 
"general  reserves"  has  been  eliminated 
as  obsolete. 

2.  References  to  Charters  B.  K,  L,  and 
N  in  5  544.8  have  been  removed  because 
they  no  longer  serve  any  useful  purpose. 
See  9  544.8(a)  (1988). 

Part  545 

1.  A  new  i  545.10  is  being  added  by 
the  tranter  of  former  |  563.7-1  to  diis 
part  That  section  formerly  dealt  with 
the  approval  by  the  FSUC  of  the  form  of 
accounts  issued  by  Federal  savings 
associations,  pursuant  to  the  authority 
formerly  vested  in  the  FSLIC  by  the 
NHA.  With  the  dissolution  of  the  FSUC, 
this  responsibility  now  rests  with  the 
Office.  For  ease  of  reference  this  section 
now  appears  with  the  other  regulations 
relating  to  accounts  offered  by  Federal 
savings  associations. 

2.  Section  545.11  is  being  amended  by 
adding  a  new  paragraph  (a)  requiring  all 
Federal  savings  associations  to  obtain 
FDIC  insurance  for  their  accounts  or 
deposits  before  doing  business  or 
issuing  accounts.  This  conforsas  to  the 
new  statutory  structure  for  deposit 
insurance  and  the  changes  made  to  the 
charter  approval  standards  discussed 
under  part  543  above. 

3.  Section  545.12  is  being  amended  by 
deleting  former  paragra|rfis  (a)  and  (b)  in 
conformance  with  the  statutory 
modificatioa  of  section  5(b)(1)  of  the 
HOLA.  whidi  bo  ktnger  limits  ^ 
persons  from  wboas  a  Federal  savings 


associatioB  may  accept  demand 
deposits. 

4.  The  requirement  that  Federal 
savings  associations  reserve  the  rl^t  to 
require  a  notice  of  withdrawal  is  being 
modified  by  revising  paragraphs  (a)  and 
(b)  of  i  545.15  to  replace  a  fourtecoKlay 
notice  of  withdrawal  requirement  wi^  a 
seven-day  notice  of  withdrawal 
requirement  This  modification  removes 
an  ambiguity  resulting  from  an 
inconsistency  between  this  section  and 
S  561.28  (formerly  i  561.11f).  |  581.29 
(formeriy  9  561.11g).  and  9  563.7 
(formerly  9  563.3-1).  See  also  %  5634k 

5.  Section  545.19  (net  worth 
certificates)  is  being  modified  to 
conform  to  12  U.S.C.  1823(i),  wWch 
FIRREA  amended  to  require  FDfC 
approval  for  the  issuance  of  net  worth 
certificates  by  depository  institutions 
including  Federal  savings  associations. 
Under  the  FDIA,  such  certificates  may 
still  count  as  capital  of  sudi  Federal 
savings  associations. 

6.  An  obsolete  cross-reference  to 
disclosure  requirements  for  home  loans 
formerly  located  at  9  545.33(f).  which 
had  been  removed  as  of  October  1, 1988, 
is  being  replaced  in  99  545.34  and  545.45 
with  a  cross-reference  to  new  9  563.90 
(formerly  9  563.9-9)  where  the  currently 
applicable  disclosure  requirements 
appear. 

7.  Section  545.35(d).  setting  forth  the 
percentage  of  assets  limitations  on  loans 
secured  by  nonresidential  real  estate,  is 
being  amended  to  conform  to  section 
5(c)(2)(b)  of  the  HOLA.  as  amended. 

8.  Section  545.74  is  being  amended  by 
adding  a  new  paragraph  (b)(7)  to  coo^ily 
with  12  U.SX1  ia28(m).  which  requires 
30  days  notice  to  both  the  Office  and  the 
FDIC  prior  to  the  establishment  or 
acquisition  of  any  service  corporation 
and  30  days  notice  to  both  the  Office 
and  the  FDIC  prior  to  the 
commencement  of  any  new  activity  by  a 
service  corporation. 

9.  The  statutory  reference  in 

9  545.75(a)  is  being  oK>dified  to  conform 
with  new  section  5(c)(2Kd)  of  the  HOLA 
and  a  specific  reference  to  the  statutory 
limit  on  such  investments  has  been 
added.  Section  545.75(d)  formerly  set 
forth  a  one  percent  of  assets  hmitation 
on  a  Federal  savings  association's 
investment  in  commercial  paper  and 
corporate  debt  rM>t  rated  highly  eiu>ogh 
to  warrant  greater  investment 
permissibihty.  See  9  9  545.75(bXl)  and 
(2).  This  one  percent  of  assets  limitation 
is  being  amended  to  recognize  the 
limitabon/ prohibition  on  new 
investments  in  these  assets  now 
contained  in  new  sectioa  28(d)  ol  dia 
Federal  Deposit  faisurance  Act  The 
Office  BBtiGqMrtBa  levlsitiDg  tea* 
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rrgulation  for  more  substantive 
revisions  in  light  of  this  statutory  . 
change. 

10.  Section  545.78(b)  is  being  revised 
to  include  a  specific  reference  to  the 
statutory  authority  permitting  Federal 
savings  associations  to  invest  in 
commercial  paper  and  corporate  debt 
securities  which  forms  the  basis  for 
investment  in  open-end  management 
investment  companies  that  hold 
portfolios  consisting  of  such  assets. 

11.  Similarly  to  the  service  corporation 
regulation  at  |  545.74.  the  finance 
subsidiary  regulation  at  S  543.32  is 
amended  to  conform  to  12  U.S.C. 
ia28(m),  which  requires  a  savings 
association  te^otify  both  the  Office  and 
the  FDIC  not  less  than  30  days  prior  to 
the  establishment  or  acquisition  of  any 
subsidiary  company. 

12.  Section  545.79  previously  stated 
that  Federal  savings  associations  may 
purchase,  sell,  and  pay  interest  or 
dividends  in  gold  coins  minted  and 
issued  by  the  United  States  Treasury 
only  pursuant  to  Pub.  L  No.  99-185.  This 
section  is  amended  to  conform  to  a 
February  ft,  1989  opinion  by  the  Office  of 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board  to  the  Chief  Counsel  of 
the  United  States  Mint.  Department  of 
the  Treasury,  that  under  the  regulation 
such  associations  may  piu'chase.  sell, 
and  pay  interest  or  dividends  in  any 
gold  coin  minted  by  the  United  States 
Treasury  pursuant  to  Congressional 
directive.  This  amendment  is  intended 
to  reflect  the  actual  policy  in  effect  on 
the  date  the  FIRREA  was  enacted  and 
thus  to  minimize  the  potential  for 
confusion.  Similar  amendments  are 
being  made  to  5  5  56.3.27,  571.10  and  new 
S  571.20  (formerly  {  532.1). 

13.  Section  545.92(h)(1)  is  being 
modified  to  confirm  that  an  existing 
association  that  converts  to  a  Federal 
savings  association  may  maintain  its 
existing  offices  and  a  Federal  savings 
association  that  acquires  offices  through 
merger  or  purchase  of  bulk  assets  may 
maintain  those  acquired  offices  unless 
the  Office  specifies  otherwise  in 
connection  with  its  approval  of  the 
conversion,  merger,  or  purchase  of  bulk 
assets. 

14.  A  new  paragraph  (g)  is  being 
added  to  S  545.121  providing  that  the 
indemnification  requirements  are 
subject  to  and  qualified  by  12  U.S.C 
ld21(n).  A  conforming  change  is  made  to 
paragraph  (b). 

Part  548 

A  variety  of  changes  are  being  made 
to  the  regulations  governing  mergers  and 
transfers  Involving  savings  associations 
(part  548  and  H  552.13,  563.22.  and 
571.5)  to  incorporate  the  provisions  of 


the  Bank  Merger  Act,  12  U.S.C  1823(c), 
and  to  eliminate  redundancy  within  the 
merger  regulations.  Consistent  with  the 
foregoing,  part  548  is  being  amended  to 
eliminate  procedural  provisions  that  are 
duplicative  of  provisions  that  appear  in 
S  563.22  and  to  ensure  that  the  effective 
date  of  mergers  of  mutual  associations 
is  consistent  with  the  timing  specified  in 
the  Bank  Merger  Act.  See  9  546.2(g)  and 
12  U.S.C.  1828(c)(6). 

The  definition  of  the  term 
"association"  is  also  being  replaced 
with  a  definition  of  the  term  "savings 
association"  that  confornxs  to  section 
2(4)  of  the  HOLA.  See  9  548.1(a).  Finally, 
the  provision  in  9  546.2(d)(2)  regarding 
approval  of  new  offices  acquired 
through  merger  is  being  removed  since 
this  matter  is  addressed  by  9  545.92(h). 
See  discussion  of  part  545  above. 

Part  551 

This  part  has  been  removed  and  its 
provisions  consolidated  into  new 
9  510.4. 

Part  552 

1.  Section  552.2-1  (b)  is  being  modified 
to  incorporate  the  charter  approval 
standards  set  forth  at  section  5(e)  of  the 
HOLA  and  to  provide  that  charter 
approvals  shall  be  conditioned  upon 
receipt  of  written  confumation  of  FDIC 
insurance  of  accounts. 

2.  Section  552.2-2(b).  which  sets  forth 
the  approval  procedures  for  interim 
Federal  stock  associations,  is  also  being 
revised  to  incorporate  the  charter 
approval  standards  set  forth  at  section 
5(e)  of  the  HOLA,  to  the  extent  relevant 

3.  Section  552.2-3,  which  provides  for 
the  issuance  of  charters  In  supervisory 
cases,  is  being  revised  to  reflect  the  fact 
that  such  associations  will  now  be 
proposed  by  the  Office,  the  RTC  and 
the  FDIC  instead  of  the  FSUC 

4.  To  enhance  clarity,  references  to 
Charters  "S"  and  "T'  are  being  replaced 
with  references  to  "charters  consistent 
with  section  552"  or  "the  charter  of  a 
Federal  stock  association."  See,  e.g., 

99  552.2-5.  552.2-6.  and  532.8. 

5.  The  provision  in  9  552.3.  charters 
for  Federal  stock  associations, 
authorizing  Federal  savings  banks  to 
"m.ike  any  investment  and  engage  in 
any  activity  as  may  be  specifically 
authorized  by  action  of  the  [Bank] 
Board"  is  being  eliminated  as  obsolete. 
The  Office  does  not  have  statutory 
authority  to  grant  expanded  powers  to 
Federal  savings  banks. 

6.  Former  9  552.9  has  been  removed 
since  it  was  based  upon  obsolete 
distinctions  between  Federal  stock 
associations  in  general  and  Charter  N 
and  Charter  T  associations. 


7.  Section  552.13  is  being  amended  to 
eliminate  procedural  provisions 
duplicative  of  provisions  that  appear  in 
9  563.22  and  to  ensure  that  the  effective 
date  of  mergers  and  combinations  of 
stock  associations  is  consistent  with  the 
timing  specified  (n«K»  B>ink  Merger  Act 
See  9  552.13(k)  and  discussion  of  part 
546.  In  addition,  the  definition  of  the 
term  "association"  that  appears  in 
9  552.13(b)(1)  is  being  revised  to 
conform  to  the  definition  of  "savings 
association"  in  section  2(4)  of  the 
HOLA. 

Parts  555  and  556 

1.  Former  part  555,  "Board  Rulings" 
has  been  consolidated  into  part  556. 
"Statements  of  PoUcy — Federal  Savings 
Associations". 

2.  Section  556.5,  the  policy  statement 
on  branching,  is  being  amended  in 
several  respects.  First  paragraph 
(a)(3)(i)(A)/dy  is  being  modified  to  clarify 
that  the  ability  of  a  Federal  savings 
association  to  become  a  savings  and 
loan  holding  company  of  a  savings 
association  located  in  another  state  is 
subject  to  section  10  of  the  HOLA 
(formerly  Section  406  of  the  NHA)  and 
the  branching  laws  of  the  respective 
states,  and  not  merely  the  branching 
policy  statement  Second,  paragraph 
[a)[3][i][E)(2)  regarding  the  branching 
rights  of  Federal  savings  association 
subsidiaries  of  certain  multi-state 
multiple  savings  and  loan  holding 
companies  [i.e..  holding  companies  with 
more  than  one  savings  association 
subsidiary  located  in  different  states)  is 
being  eliminated  as  obsolete.  Third, 
paragraph  (a)(3)(ii)  is  being  modified  to 
update  the  procedures  and  standards 
under  which  the  Office  may  permit  the 
establishment  of  a  branch  office  by  a 
Federal  savings  association  in  a  state 
other  than  the  state  in  which  its  home 
office  Is  located  in  connection  with  a 
supervisory  action  initiated  to  facilitate 
the  acquisition  of  a  savings  association 
that  is  in  default  or  in  danger  of  default 
Fourth,  the  term  "default"  is  being 
substituted  for  the  term  "failure"  in 
paragraph  (a)(3)(lv)  to  be  consistent 
with  the  terminology  of  the  FIRREA. 
Fifth,  a  new  paragraph  (a)(4)  is  being 
added  to  conform  to  the  standards  for 
branching  by  thrift  subsidiaries  of  banks 
and  bank  holding  companies  establish'id 
by  section  13(k)  of  the  FDLA  or  Section 
4C8(m)  of  the  NHA  as  In  effect 
immediately  prior  to  the  enactment  of 
the  FIRREA.  Finally.  9  556.5(i).  drive  in 
and  pedestrian  offices.  Is  being 
eliminated  as  duplicative  of  9  556.15. 
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The  OfAce's  regalations  governing  the 
appointment  of  coitsenrators  and 
receivers  aad  the  eottduct  of 
conservatorship  and  receivetshipe  for 
Federal  savings  associations,  are  being 
iignfflcantly  modifW-tpd  redaeed  from 
the  former  Bank  BoartltegnlatJons  in 
these  areas.  The  HOLA  and  FDIA  as 
amended  cover  ki  detail  matters 
formerty  covered  by  parts  547,  M8  and 
549  of  the  Bank  Board's  regulations.  The 
RTC  and  the  FDIC  will  now  be 
performing  a  muober  of  Ae  fonctions 
formerly  performed  by  die  FSUC  in 
these  areas. 

The  contents  of  these  former  parts 
that  remain  within  the  Office's  roAority 
are  either  covered  by  new  section 
5(d)(2)  of  the  HOLA  or  are  being 
incorporated  into  parts  558  and  559.  See 
new  99  658.1,  558.9,  559.1,  559.2.  Part  558 
now  covers  procedures  for 
conservatorships  for  Federal  savings 
associations;  part  559  now  covers 
receivership  procedures  for  Federal 
savings  associations.  Comparable 
regulatiotts  for  itate-chartered  savings 
associations  appear  at  parts  579  and 
500. 

Conservators  and  receivers  for 
Federal  savings  associations  continue  to 
have  all  powers  granted  to  them  by 
statute  or  otherwise.  The  Office  may 
publish  new  regulations,  consistent  with 
new  section  S{dK3]  of  the  HOLA,  in  die 
area  of  conservatorships  and 
receiverships  for  public  notice  and 
comment 

Partial 

1.  A  cross-reference  to  (he  definitions 
in  part  541  is  being  added.  The 
definitions  of  "^sured  institution,* 
•insiffcd  member,"  "Insured  account" 
"trust  estate."  Independent  activity." 
"all  insured  accounts."  "prenrinm." 
"primary  reserve."  and  "secondary 
reserve''  have  been  removed  fton  part 
661.  These  terms  are  no  longer 
necessary  doe  to  die  repe^  of  die 
statutory  sections  pertaining  to 
insurance  HMtters,  which  are  now  under 
the  lurtsdiction  of  the  MJlC 

2.  The  statutory  term  "savings 
association"  replaces  the  obsolete  term 
"insured  InstituGoo"  in  part  581  and  its 
definition  conforms  to  the  statutory 
definition  set  forth  at  section  Z(4)  of  die 
Act 

3.  The  definltiaa  of  "financial 
institutton"  has  been  modified  to  track 
die  defirtftion  of  "depository  institutk»" 
in  section  3(c)(1)  of  the  FTHA. 

4.  Tha  d^fin^"^**  of  the  term  "deposit 
broker"  now  refers  to  the  definition  of 
that  tana  in  new  section  29  of  die  FDIA. 


I.  Tha  tarma  "accoimtbokler".  "BIT. 
"account."  "Corporatioo",  "Offlca".  and 
'SAir*  arc  being  added. 

•.  Tha  definition  of  "cheddag 
account"  that  formerly  appeared  at 
9  661.11a  is  being  modified  to  refer  to 
"demand  deposit  accounts"  and 
amended  In  accordance  with  the 
revision  of  sectioa  £(bUl)  of  die  HOLA. 

7.  Obsolete  cross-references  in  part 
561  to  defmitions  formerly  appeariag  in 
part  526  for  the  terms  "note  accounP. 
"tax  and  loan  account"  and  "United 
States  Treasury  General  Account". 
"United  States  Treasury  Time  Deposit- 
Open  Account"  are  being  replaced  with 
the  definitions  that  formerly  appeared  in 
part  528. 

8.  The  definitions  of  the  terms  "bank" 
and  "bank  holding  company"  that 
appear  in  die  definitional  paragraph  for 
"holding  company  affiliate"  are  being 
cross-referenced  to  the  definitions  of 
those  terms  fai  99  583.S  and  583.4,  which 
in  turn  trade  the  definitions  of  those 
terms  in  the  Bank  Holding  Company  Act 
of  1956. 

Part  563 

1.  A  mBBber  of  sections  in  this  part 
are  being  renumbered  as  set  fordi  in  the 
convernon  table.  This  is  being  done  in 
the  interest  of  removing  a  large  number 
of  hyphenated  section  numbers  that 
have  resulted  in  sons  confnsion. 
Regidations  goveminc  the  operatkm  d 
savings  assodatioss  in  dxis  part  now  ate 
grouped  more  closely  by  subject  matter. 

2.  New  language  referring  to  dw 
limitations  on  dividends  imposed  by  12 
U.S.C.  1828Cb)  is  beiag  added  to  new 

9  563.74{i)(2)(iv)  (fonnerly  1 56a.7- 
4{i)(2)(iv)). 

3.  In  new  9  563.75  (forraerly  1 663.7-H 
a  new  parap^aph  (dVlXiii)  i»  being 
added  lequking  that  the  fenn  of  sto(^ 
certificate  stats  or  teSer  to  a  document 
stating  tha  Mmitatiora  on  dividends 
imposed  by  12  U.S.C  1828(b).  and  the 
language  o£  paragraph  (d)(l)(iv) 
regarding  paymeats  on  suLodatorily 
redeemable  preferred  stock  when  an 
associabon  is  not  meeting  its  regrdetory 
capital  requirements  is  being  clarified 

4.  New  9  563.80(c)  (former  9  5e3J(c)) 
is  being  amended  to  refiect  the  transfer 
to  the  FDIC  of  the  Insurance  functioB  for 
savings  aesociatioaa. 

5.  New  9  S63.81(dMl)(i)  (focmer 

9  563^1(d)(l)(i))  U  bdng  amended  to 
insert  a  refeteace  to  in  Office's  abiii^ 
to  ^iprove  otherwise  prohibited 
purchases  of  subordinated  debt  by 
savings  associatioas  and  certain  of  tbeir 
affiliates,  diereby  making  Uiis  clause 
consistent  with  paragraph  (d)(3).  A  new 
para^aph  (d)tl)(v)  is  being  added  to 
require  avbordineted  debt  certificates  to 
state  (he  limiutions  on  intereet  iBapesed 


by  12  U.S.C  1t2KM.  Pi^  «x  ^''^  MlX«Q 
psesGrlhing  Iks  rigltfs  oi  bAdaua  m 
subordinalMl  debt  in  tha  •vwl  of 
sacaivarship  ia  hatag  tvvtaad  to  i 
the  ttsna£sr  of  cartain  Bac«lv«EBl 
authocitias  bom  tha  FSUC  to  ttis  I 
and  the  RTC  (In  addftlan.  in  paaa 
(vi)lA)  Msd  (^  die  term  "iasorad 
institution"  is  being  replaosd  «ri& 
"financial  inatitatioi^"  consistent  eddi 
the  special  definittnn  ef  "insured    - 
institutioa"  thai  {aanady  appeared  fei. 
paragraph  (vQ(</).  Bacaase  <a  this 
change,  parajpaph  [viHHtfi  is  no  tooysr 
needed  and  has  been  removed^ 

6.  Former  9  563J(s)  has  been  removed 
since  FIRREA  does  not  carry  forward 
the  geographic  leading  raatiictiaas  diat 
were  contalnad  in  saction  403(b)  el  dta 
NHA.  The  tide  of  dia  regulation  (nonr 

9  563.90)  is  beii^  changed  to  isflact  Ita 
remaining  provisiens  on  appraisals  an 
out-of-area  leans. 

7.  New  9  S63JI3  (faemer  1 5634-^  la 
being  amended  to  ieduda  a  spadfic 
crosB-refereace  to  the  new  sftutosy 
loans-tO'ona  becrower  proeiaiena 
located  ia  section  S(u)  d  the  HOLA. 
That  self-exectttiag  sactixa  sets  fdith 
several  limits,  to  inchids  a  new  gsnarsl 
limitation  and  a  speciri  Haiitatinn  far 
certain  real  estata  loana.  It  also  ^mmitM 
the  OCke  to  impose  mam  stringent 
restrictions.  The  Office  anadpatna 
revisiting  (his  sactlsB  in  te  near  fohisa 
to  deteiTBioa  tbs  siibatantlen  nviaiona 
necessary  in  ligfat  af  due  sUtnfasy 
change.  Pendinf  iasBaaoe  at  Aoaa 
revisions,  a  Thrift  BaUadn  «flQ  be  lasiied 
by  the  Office  ta  dafiM  •  "aafa  harbor 
for  loans  that  iif1|  with  both  «ta 
current  OOC  legdatkna  aA  loans  to  one 
borrower  and  tha  Undtattons  andar 

9  563  J3.  to  die  eirtsal  tha  Wtler  iaspaee 
a  ssoea  slrinaBnt  standard 

«.  Kew  9  sa8.98tf)(4)(iBnaec^  9  iOl*' 
8(f)(4))  is  bah^  BKKhfiad  by  adding 
lomguagg  claii^riqg  ths  taataast  •!  dok* 
•ecuritiea  issnad  by  tte  Fadaeal  MaHonal 
Mortgi«e  AaaociaGoQ  and  tha  Fadsnl 
Home  Lean  Mortasge  Coqwiratian  wadm 
diis  regulatiaa.  ediich  covets  oqaity^iBk 
investsaents.  This  change  mt  disaisaad 
in  ttta  pceasibU  to  the  Bank  Beartfa 
recent  axaeadBieat  to  this  sagahiiiaifc  hA 
was  inadvertantly  omittad  froA  dm 
regulatory  langoagfk 

Ok  The  flBssifVrs*iif^^  ——>« 
regulotioas  iMBMdy  kwalnd  at  U  cm 
56Llte  aea  beiag  aawadfaom  iiot 
definitional  part  and  sasannhandM 
9  563.100  fat  canvenieol  retecnea  to  4m 
related Beg»li.;r4MMi  atiroafing at naw 
99  563.161  »x^*«^.*&i^Jl.  > 

m  Sactkai  Slft^n|c)0v)(lasBaBly 
I  i63.i7-l(G)(iw)>i*  being  awdJBfldto 
inchida  a  crosa^rfetaana  to  lhn^^_j^. 
requirements  of  new  9  B83.172  (luiiuailp 
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§  563.17-la)  In  the  appraisal 
requirements  for  records  with  respect  to 
loans  secured  by  real  estate.  This 
technical  conforming  change  replaces  an 
incomplete  and  potentially  misleading 
statement  of  the  appraisal  requirements 
of  i  563.172. 

11.  Paragraph  (e)  of  fonner  i  563.18-3, 
penalties  for  violations,  is  being 
eliminated.  That  section  is  being 
renumbered  as  S  563.183.  Violations  of 
new  SS  563.181  (fonnerly  %  563.18-1)  and 
563.183  will  be  subject  to  the  penalties 
provided  in  the  Home  Owners'  Loan 
Act,  as  amended,  and  in  the  Federal 
Deposit  Insurance  Act  as  amended. 

12.  As  noted  above  in  the  discussion 
of  part  546,  a  number  of  changes  are 
being  made  to  the  regulations  governing 
mergers  and  transfers  Involving  savings 
associations  to  incorporate  the 
provisions  of  the  Bank  Merger  Act,  12 
U.S.C  182S(c],  and  to  eliminate 
redundancy  within  the  merger 
regulations.  Consistent  with  the 
foregoing,  S  563.22  is  being  amended  by 
adding  to  paragraph  [d]  a  provision  for 
public  notice,  notice  to  the  Attorney 
General,  the  OCC  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  and  the  FDIC,  and  a  30-day 
waiting  period  to  consummate  any 
merger  transaction  after  receipt  of  the 
approval  of  such  transaction  by  the 
Office.  Former  paragraphs  (e)  and  (f)  are 
being  reorganized  and  then  combined 
into  one  new  paragraph  (e).  Former 
paragraph  (h)  is  being  redesignated 
accordingly.  New  paragraph  (g) 
combines  the  definitions  that  fonnerly 
appeared  in  (  563.22(e](2]  and  (g).  Some 
of  the  filing  procedures  formerly 
contained  in  S  552.13  are  also  being 
consolidated  into  §  563.22. 

13.  The  first  two  sentences  of  S  563.24 
are  being  revised  to  reflect  the  transfer 
of  the  insurance  function  to  the  FDIC 
The  obligation  to  provide  information  to 
the  Office  about  sales  plans  and 
giveaways  will  now  be  triggered  either 
by  the  filing  of  a  charter  application 
with  the  Office  (in  the  case  of  an 
organizing  Federal  savings  association) 
or  the  filing  of  en  insurance  application 
with  the  FDIC  (in  the  case  of  a  state 
savings  association  seeking  Federal 
insurance  of  its  accounts). 

14.  Section  563.27  now  contains  both 
the  advertising  provisions  previously 
located  in  this  section  (new  J  563.27(c)) 
and  those  formerly  appearing  at  part  526 
(new  (  563.27(a),  (b)).  The  former 
definitional  section  of  former  part  526  is 
being  incorporated  into  part  561. 

15.  Paragraph  (b)  of  $  563.33  is  being 
removed  as  obsolete.  Former  paragraph 
(c)  is  being  redesignated  as  paragraph 
lb). 


16.  Section  563.37  has  been  modified 
by  adding  a  new  pcu-agraph  (c)  requiring 
that  all  savings  associations  must  notify 
the  Office  and  the  FDIC  not  less  than  30 
days  prior  to  the  establishment  or 
acquisition  of  any  service  corporation 
and  not  less  than  30  days  before 
commencing  any  new  activity  through  a 
service  corporation.  This  requirement 
was  added  by  the  FIRREA  addition  to 
the  FDIA  of  section  28(m),  12  U.S.a 
1828(m). 

17.  Sections  563.41(a)  and  563.43(a)  are 
being  modified  to  clarify  that 
transactions  subject  to  those  sections 
are  also  subject  to  new  Section  11  of  the 
Home  Owners'  Loan  Act.  Section  563.43 
is  also  being  modified  to  reflect  that 
notwithstanding  the  prohibitions  on  the 
purchase  of  third-party  loans  from 
affiliated  persons  contained  therein, 
purchases  of  third-party  mortgage  loans 
from  an  affiliate  that  are  permissible 
under  12  CFR  250.250  will  not  be 
prohibited. 

18.  Section  563.44  is  being  amended  to 
reflect  that  the  terms  "consolidated  net 
worth"  cuid  "consolidated  net  earnings" 
are  no  longer  defined  in  the  Office's 
regulations.  Instead,  reference  is  made 
to  the  meaning  of  those  terms  under 
generally  accepted  accounting 
principles. 

19.  The  flood  insurance  provisions 
formerly  located  at  S  523.29  have  been 
moved  to  §  563.48.  They  have  been 
further  modified  to  reflect  a  previous 
statutory  change  in  authority  under  this 
act  from  the  Department  of  Housing  and 
Urban  Development  to  the  Federal 
Emergency  Management 
AdministratioiL 

20.  Section  563.132(c)  (formerly 

i  563.13-2(c])  is  being  revised  by  adding 
the  requirement  that  the  FDIC,  as  well 
as  the  District  Director,  be  notified  when 
a  savings  association  establishes, 
transfers  additional  assets  to,  or  issues 
securities  through  a  finance  subsidiary, 
in  conformance  with  12  U.S.C.  1828(m). 

Part  563a 

Former  part  563a  is  being 
redesignated  as  part  668. 

PartS63b 

1.  Definitions  of  "BIF,"  "SAIF." 
"FDIC"  "District  Director,"  "savings 
association,"  and  "Office"  are  being 
added  to  (  563b.2.  The  definitions  of 
"insured  institution"  and  "Corporation" 
are  being  removed.  Statutory  citations 
are  being  revised  as  appropriate  to 
reflect  changes  made  by  FIRREA.  The 
titles  of  the  officials  to  whom  authority 
is  delegated  for  purposes  of  part  563b 
are  being  updated.  See  i  i  563b.8(w). 
563b.28{c),  563b.40(b).  and  563b.41(c). 


2.  Paragraph  (d)(14),  "Summary  Proxy 
Statement"  of  i  563b.3  is  being 
eliminated  as  duplicative  of 

i  563.6(c)(2),  "Summary  Proxy 
Statement"  The  exception  from 
paragraphs  (i](l)-{3)  of  S  563b.3  set  forth 
in  paragraph  (i)(5)(v)  of  S  563b.3  is  being 
amended  to  clari^  that  the  exception 
applies  to  the  acquisition  of  securities  of 
an  association  or  holding  company 
thereof  by  any  one  or  more  tax-qualified 
employee  stock  benefit  plans  of  such 
association  or  holding  company.  In 
addition,  paragraph  (i)(5)  of  S  563b.3  is 
being  renumbered  as  paragraph  (i)(4) 
because  of  the  elimination  of  current 
paragraph  (i)(4)  of  S  563b.3  as  obsolete. 
Tne  penalty  provision  for  willful 
violations  of  S  563b.3(i),  which  appears 
in  S  563b.3(i)(9),  is  being  eliminated  as 
obsolete;  violations  of  S  563b.3(i)  will  be 
subject  to  the  penalties  provided  in  the 
FDIA  and  the  HOLA. 

3.  Procedural  requirements 
concerning  the  surrender  to  the  FSUC 
for  amenc^ent  or  cancellation  of  the 
certificate  of  insurance  of  a  converting 
insured  institution  and  the  issuance  of  a 
new  or  amended  certificate  of  insurance 
by  the  FSUC  to  the  converted  insti^Jtion 
are  being  eliminated  as  obsolete.  See 

(9  563b.8(d)(l).  563b.28(dj(l),  and 
563b.41(d)(l). 

4.  References  to  "Charter  S"  and 
"Charter  V  are  being  eliminated  as 
obsolete;  replacement  language  refers  to 
a  form  of  charter  and  bylaws 
"consistent  with  the  provisions  of  part 
652."  See.  e.g..  S9  563b.8(d)(2), 
563b.28(d)(2).  563b.41(d)(2),  Item  9  of 
Form  AC  of  9  563b.l00,  and  exhibit  3(d) 
of  Form  AC  of  9  563b.l00. 

5.  The  reference  in  9  663b.8(r)  to 
filings  with  the  "Office  of  the  Secretary 
of  the  Board"  is  being  eliminated  and 
replaced  by  a  reference  to  filings 
"received  by  the  Office  in  the  manner 
prescribed  in  part  563b." 

6.  The  provisions  concerning  the 
contents  of  applications  for  voluntary 
supervisory  stock  conversion  and 
modified  conversion  are  being  amended 
to  require  submission  of  a  copy  of  any 
application  for  insurance  of  accounts 
submitted  to  the  FDIC  See  99  563b.27(k) 
and  563b.39(k). 

7.  References  to  the  Financial 
Accounting  Standards  Board's 
Statement  of  Financial  Accounting 
Standards  "No.  33"  are  being  updated  to 
refer  to  Statement  of  Financial 
Accounting  Standards  "No.  89."  See 
Instruction  3  to  Item  7(b)  of  Form  PS  of 

9  563b.l01  and  Instructions  7  and  8  to 
Item  7(c)(1)  of  Form  PS  of  9  563b.l01. 

8.  Item  14.  "Financial  Statements."  of 
Form  PS  of  9  563b.l01  is  being  updated 
to  refer  to  a  "Statement  of  Cash  Flows" 
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instead  of  a  "Statement  of  Changes  in 
Financial  Position." 

9.  The  reference  to  "9  523.10" 
(Uquidity  regulations)  in  instruction  5  to 
Item  7(c)(1)  of  Form  PS  of  9  563b.l01  is 
being  deleted  and  replaced  by  a 
reference  to  "the  liquidity  regulations  of 
the  Office." 

10.  Item  7(f),  "Business  of  applicant — 
Federal  regulation,"  of  Form  PS  of 

9  563b.l01  is  being  updated  to  require 
descriptions  of  (1)  the  general  regulatory 
authority  of  the  FDIC  (2)  the  assessment 
authority  and  requirements  of  the  FDIC 
the  RTC  the  Financing  Corporation,  and 
the  Office;  and  (3)  applicable  Federal 
and  State  liquidity  requirements. 

11.  TTie  following  obsolete  provisions 
are  being  eliminated:  9  9  563b.3(b)(2); 
563b.3(d)(2);  563b.3(i)(4);  563b.3{j): 
563b.7(f)(3);  563b.8(w)(l);  and  the  last 
sentence  of  9  663b.8(w)(2). 

Part  563c 

1.  References  to  "scheduled  items"  are 
being  replaced  by  references  to 
"classified  assets"  where  appropriate. 
See,  e.g.,  Item  i.8.(j](ii)  in  9  563c.l0l. 
Citations  to  the  regulations  of  the 
Securities  and  Exchange  Commission 
are  being  updated.  See,  e.g.,  Item 
i.8.(j)(iii)  of  9  563C.101. 

2.  'The  obsolete  reference  to 
prepayments  into  the  secondary  reserve 
in  Item  M2.  of  Section  563c.l01  is  being 
removed.  Item  III.  of  Section  563c.l01  is 
being  updated  to  refer  to  a  "statement  of 
cash  flow"  instead  of  a  "Statement  of 
Changes  in  Financial  Position." 

Part  563d 

Section  563d.l  is  being  amended  to 
reflect  the  transfer  of  securities 
jurisdiction  over  savings  associations 
from  the  Board  to  the  Office,  to  preserve 
the  right  of  the  Office  to  impose  filing 
fees  at  some  futiu%  date,  and  to  clarify 
and  simplify  the  use  of  certain  terms. 

Part563f 

1.  Section  663f.2(f)(l)  is  being 
conformed  to  12  U.S.C.  3201(4)  by 
adding  language  exempting  advisory 
and  honorary  directors  of  institutions 
with  less  than  $100  million  in  assets 
from  the  definition  of  "management 
official"  Paragraph  (k)  adds  the 
definition  of  "savings  association",  as 
set  forth  in  section  2(4)  of  the  HOLA  and 
3(b)(1)  of  the  FDIA,  to  this  part. 

2.  Section  563f.4(a)  is  being  conformed 
to  12  U.S.C.  32040  (7).  (8).  and  (9)  by 
adding  the  exemptinns  provided  there 
for  interlocks  involving  (i)  diversified 
savings  and  loan  holding  companies,  (ii) 
depository  organizations  in  danger  of 
closing,  and  (iii)  savings  associations  or 
savings  and  loan  holding  companies  that 
have  issued  stock  in  connection  with  a 


qualified  stock  issuance.  See  9  663f.4(a) 
(7),  (8),  and  (9).  A  new  paragraph  (c)  is 
added  to  conform  to  12  U.S.C. 
1823(kMl)(a)(v).  as  added  by  FIRREA. 
which  provides  a  ten-year  exemption  for 
interlocks  approved  by  the  FDIC  in 
connection  with  supervisory 
transactions  conducted  pursuant  to  12 
U.S.C.  1823(k).  Paragraph  (d)  is  being 
conformed  to  12  U.S.C.  3205(b)  by 
extending  the  time  period  of  the 
exemption  provided  therein  to  1993. 

3.  Section  563f.5  is  being  conformed  to 
12  U.S.C  3205(a)  by  extending  the  time 
period  of  the  exemption  provided 
therein  to  1993. 

4.  The  delegations  of  9  563f.7  are 
being  expanded  to  encompass  the  new 
exemptions  provided  for  in  9  563f.4(a) 
(7).  (8).  and  (9).  See  Item  1(b)  above. 
Filing  instructions  for  notices  filed 
pursuant  to  those  exemptions  are  also 
being  added  to  9  563f.7. 

5.  Statutory  and  regulatory  citations 
are  being  modified  as  necessary  to 
reflect  the  changes  required  by  FIRREA. 
See,  e.g.,  9  563f.2(k)  and  563f.4(d). 

Part  563g 

1.  A  definition  of  "savings 
association"  that  conforms  to  Section 
2(4]  of  the  HOLA  is  being  added  to 

9  563g.l.  The  definition  of  "insured 
institution"  is  being  removed. 

2.  Obsolete  exceptions  from  the 
offering  circular  requirements  are  being 
deleted  as  no  longer  necessary.  See 

9  563g.3. 

3.  Statutory  citations  are  being  revised 
as  appropriate  to  reflect  changes  made 
by  FIRREA.  Language  is  also  being 
added  to  Section  563g.l0  to  clarify  that 
the  prohibited  practices  listed  in  that 
section  will  constitute  a  violation  of  that 
section,  as  well  as  constituting  an 
unsafe  and  unsound  practice. 

4.  The  titles  of  the  officials  to  whom 
authority  is  delegated  for  purposes  of 
Part  563g  are  being  updated.  See 

9  563g.22. 

Part  566 

1.  The  liquidity  regulations,  including 
definitions,  requirements,  and 
provisions  for  deficiencies  and 
penalties,  formerly  located  at  9  9  523.10 
through  523.14  are  being  moved  into  this 
new  Part  to  reflect  the  transfer  of  the 
statutory  basis  for  these  regulations 
from  the  Federal  Home  Loan  Bank  Act 
to  the  HOLA. 

2.  New  9  566.1(g)(3)  (iv)  and  (v)  are 
being  revised  to  reflect  the  new 
structure  of  the  Farm  Credit  System. 

3.  New  99  566.3  and  566.5  are  being 
further  revised  to  indicate  that  reports 
on  penalties  under  this  Part  are  now  to 
be  filed  with,  and  the  penalties  paid  to. 


the  Office,  radier  than  to  a  Federal 
Home  Loan  Bank. 

Part  567 

1.  New  part  567  contains  the  Office's 
capital  regulations.  This  Part  includes 
both  former  Board  regulations 
previously  located  at  99  563.14,  563.14-1 
and  563.47,  and  the  recent  capital  rule 
published  by  the  Office  in  the  Federal 
Register  on  November  8, 1989  (54  FR 
46845]  pursuant  to  the  requirement  of 
section  5(t]  of  HOLA.  Both  are 
incorporated  here  in  full  text  for  ease  of 
reference. 

2.  The  capital  forbearance  provisions 
formerly  set  forth  in  9  563.47  (new 

9  567.20]  are  beiiig  amended  to  reflect 
FIRREA's  repeal  of  the  capital 
forbearance  provisions  formerly  found 
in  section  10  of  the  HOLA  (12  U.S.C. 
1467a)  and  section  416  of  the  NHA  (12 
U.S.C  1730i).  The  FIRREA  grandfathers 
forbearances  that  had  already  been 
granted  pursuant  to  these  specific 
statutory  proxisions  prior  to  FIRREA's 
enactment  subject  to  the  savings 
association's  continued  reporting  to  the 
OTS  and  adherence  to  the  capital  plan 
adopted  under  those  provisions.  Hence. 
the  new  regulation  deletes  the  old 
regulation's  provisions  relating  to 
applications  for,  and  approval  of 
requests  for  capital  forbearances.  The 
revised  section  retains,  with  appropriate 
modifications,  only  those  provisions  in 
the  old  rule  that  relate  to  capital  plan 
reporting  and  administration,  as  well  as 
the  provisions  relating  to  the  potential 
termination  of  existing  capital 
forbearances. 

Part  569 

1.  Section  569.2  is  being  amended  to 
eliminate  the  obsolete  date  that  appears 
in  the  first  sentence. 

2.  Paragraphs  (b)  and  (c)  of  9  569.3 
regarding  prohibitions  against 
corporations  and  partnerships  holding 
proxies  in  Federal  savings  associations, 
are  also  being  removed  as  obsolete. 

Parts  570  and  571 

1.  Former  part  570.  "Board  Rulings" 
has  been  consolidated  into  part  571, 
"Statements  of  Policy."  and  the  sections 
of  that  part  carried  forward  by  the 
Office  now  appear  in  part  571  as  new 
99  571.20.  671.21.  571.22.  and  571.23. 
Former  9  570.3  has  been  removed  as 
obsolete  as  it  dealt  with  a  regulation, 

9  563.11,  that  was  removed  several 
years  ago. 

2.  Section  571.1  (appraisals  of  real 
estate  securing  assets  of  savings 
associations]  is  being  modified  by 
removing  the  word  "professional"  and 
referring  simply  to  "appraisers"  in  order 
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to  remove  the  inadvertent  ambiguity 
arising  from  inconsistent  terms. 

3.  Section  571.5(b)(3),  which  deals 
with  the  antitrust  considerations  in 
connection  with  mergers  and  transfers 
of  assets  and  liabilities,  is  being 
amended  to  conform  to  the  specific 
langijage  of  section  18(c)(5)  of  the  FDLA. 
Similarly,  paragraph  (c)  is  being 
amended  to  track  the  "future  prospects" 
language  of  section  18(c)(5)  of  the  FDIA. 
Former  paragraph  (f)  has  been  deleted 
from  the  section  and  paragraphs  (g) 
through  (k)  redesignated  accordingly. 

4.  Section  571.6  is  being  revised  to 
apply  only  to  applications  for  de  novo 
Federal  charters  and  no  longer  to  apply 
to  applications  for  FSLIC  insurance  of 
accounts  for  de  novo  state-chartered 
institutions.  Paragraph  (a)(2)  of  the 
section  is  being  deleted  as  obsolete. 
Paragraphs  (b)(1)  and  (2)  of  S  571.6  are 
being  modified  to  delete  references  to 
the  approval  standards  of  the  tiHA  and 
to  incorporate  the  approval  factors  of 
section  5(a)(2)  of  the  FDIA. 

5.  Section  571.10  previously  stated 
that  state-chartered  savings 
associations  may  purchase,  sell,  and  pay 
interest  or  dividends  in  gold  coins 
pursuant  to  those  charters,  but  that  such 
activities  would  be  closely  monitored  by 
supervisory  personnel  The  policy 
statement  granted  specific  approval, 
however,  to  transactions  involving  gold 
coins  minted  and  issued  by  the  United 
States  Treasury  pursuant  to  Pub.  L  No. 
99-185  only.  This  section  is  amended  for 
the  same  reasons  set  forth  in  the 
discussion  of  S  545.79.  The  section  is 
also  amended  by  changing  the  reference 
to  Title  rV  of  the  NHA  to  Section  4  of 
the  HOLA. 

6.  The  reference  to  "applications  for 
approval  of  holding  company 
indebtedness"  in  {  571.12(a)  is  being 
eliminated  as  no  longer  needed  due  to 
the  repeal  of  the  referenced  statutory 
provision.  See  the  discussion  of  holding 
company  indebtedness  in  part  584.  The 
references  in  S  571.12(a)  to  requests  for 
FSLIC  assistance  or  assistance 
payments  in  connection  with  an 
application  for  merger,  acquisition,  or 
restructuring  of  an  insured  institution 
and  to  requests  "in  connection  with 
P?SL1C]  authorizations  of  emergency 
thrift  acquisitions"  are  being  replaced 
by  a  reference  to  applications  or 
requests  related  to  transactions 
pursuant  to  sections  13(c)  or  (k)  of  die 
Federal  Deposit  Insurance  Act.  The 
references  in  9  571.12(f)  to  the  Executive 
Director  and  the  Executive  Director  for 
Policy  are  being  eliminated  as  no  longer 
necessary. 

7.  Former  i  532.1  (payment  in  gold  or 
its  equivalent)  is  being  redesignated  as 
I  571.17.  References  to  "members"  {of 


the  Federal  Home  Loan  Banks)  are  being 
changed  to  refer  to  "savings 
associations".  This  section  is  also  being 
amended  in  the  same  manner  as 
S  545.79,  discussed  under  part  545, 
above. 

8.  Former  {  570.7  (payment  for 
appraisals)  now  appears  as  new 

{  571.20.  The  reference  to  the  NHA  is 
being  modified  to  refer  to  section  5(d)  of 
the  HOLA  and  Section  8  of  the  FDL\. 
The  former  reference  to  "Chief 
Examiner"  now  refers  to  the  District 
Director. 

9.  Former  §  570.11  (most  favored 
lender  status)  now  appears  as  new 

§  571.22.  Statutory  references  in  that 
section  are  being  modiBed  to  refer  to 
new  section  4(g)  of  the  HOLA.  which 
covers  this  area. 

Fart  574 

1.  Citations  are  being  modified  as 
necessary  to  reflect  the  transfer  of 
provisions  from  the  NHA  to  the  HOLA 
or  FDIA.  Thus,  for  example,  citations  to 
12  U.S.C  1730a  are  being  changed  to 
section  10  of  the  HOLA  and  citations  to 
12  U.S.C.  1730q  are  being  changed  to  12 
U.S.C.  1817(j).  See,  e.g.,  S  574.1. 

2.  Definitions  of  "savings  association," 
"uninsured  institution,"  "Office"  [i.e., 
the  Office  of  Thrift  Supervision), 
"Director"  [i.e..  the  Director  of  the  Office 
of  Thrift  Supervision),  "District 
Director",  "BIF"  (/.*.,  the  Bank  Insurance 
Fund),  "SAff"  [i.e..  the  Savings 
Association  Insurance  Fund),  and  the 
"Repealed  Control  Act"  [i.e.,  12  U.S.C. 
1730(q))  are  being  added  to  |  574.2;  the 
definition  of  "insured  institution"  is 
being  removed;  and  technical 
modifications  are  being  made  to  the 
definitions  of  "company"  and  "stock." 

3.  Section  574.3(a)  and  (b)  are  being 
revised  (i)  to  reflect  the  new  statutory 
provisions  allowing  officers,  directors, 
and  control  persons  of  savings  and  loan 
holding  companies  to  acquire  control  of 
any  savings  association  not  a  subsidiary 
of  such  savings  and  loan  holding 
company  upon  written  approval  by  the 
Office  of  an  application,  and  (ii)  to 
reflect  the  new  acquisitions  which  are 
allowed  for  savings  and  loan  holding 
companies  of  qualified  stock  issuances 
by  undercapitalized  savings 
associations  or  holding  companies.  A 
new  exemption  is  also  being  added  at 

S  574.3(c)(2)(y)  for  acquisitions  of  stock 
of  a  de  novo  Federal  savings  association 
in  connection  with  the  organization  of 
that  Federal  savings  association,  and 
t  574.3(e]  (prohibited  acquisitions)  is 
being  updated  to  conform  to  HOLA 
section  10(e)(3]. 

4.  References  to  the  Federal  Home 
Loan  Banks  are  being  replaced  with 


references  to  the  District  Directors.  E.g., 
S  574.6(b)(l)(ii)  and  (dK2). 

5.  Language  is  being  added  to  §§  574.6 
and  574.7  to  clarify  that  acquisitions  by 
companies  involving  mergers,  including 
mergers  with  interim  associations  must 
comply  with  the  requirements  of  both 
part  574  and  the  merger  regulations  of 
the  Office,  since  the  merger  regulations 
are  now  based  upon  the  Bank  Merger 
Act.  See  S9  574.6(i)  and  574.7(b). 
Language  is  also  being  added  to 

S  574.3(b)  to  clarify  that  acquisitions  of 
savings  assooiations  by  persons  by 
means  of  mergers  with  interim 
associations  will  be  subject  to  the 
merger  regulations,  but  not  part  574.  See 
12  U.S.C.  1817(j)(17). 

6.  Provisions  are  being  added  to 

S  574.6(b)(l)(iv),  (v),  and  (vi)  to  require 
submission  of  additional  copies  of 
certain  applications  and  notices  to  the 
Office  for  distribution  by  the  Office  to 
the  other  Federal  banking  agencies  and 
the  Attorney  General  in  accordance 
with  12.U.S.C.  1467a(e)(2),  1817U)(11) , 
and  1828(c)(4).  In  addition, 
9  574.6(c)(3)(ii)  is  being  amended  to  set 
forth  each  of  the  statutory  bases  for  45- 
day  extensions  of  the  time  period  during 
which  notices  of  change  of  control  may 
be  disapproved.  See  12  U.S.C.  1817(j)(l). 

7.  Section  574.7(d)  is  being  expanded 
to  include  the  new  sixth  criterion  for 
disapproving  notices  of  change  of 
conU'ol,  i.e.,  adverse  impact  on  the  BIF 
or  SAIF.  See  12  U.S.C.  1817(}K7). 
Parenthetical  language  is  being  added  to 
9  574.7(g)(l)(iii)  to  clarify  that  service  at 
the  request  of  the  Office  (or  any  other 
Federal  banking  agency)  as  a 
management  official  or  director  for  a 
savings  association  that  goes  into 
receivership  or  conservatorship  is  not 
intended  to  constitute  a  presumptive 
disqualifier. 

8.  A  new  9  574.8  provides  definitions 
and  procedures  for  qualified  stock 
issuances  by  undercapitalized  savings 
associations  and  holding  companies. 

9.  Former  |  574.8  is  being  renumbered 
as  9  574.9  and  revised  to  clarify  and 
expand  the  scope  of  the  delegated 
authority  of  the  District  Directors  (in 
place  of  the  Principal  Supervisory 
Agents)  and  of  the  Office's  Washington 
staff. 

Parts  579  and  580 

These  parts  deal  with  conservatorship 
procedures  and  receivership  procedures, 
respectively,  for  state-chartered  savings 
asraciations  where  die  Director  has 
appointed  a  conservator  or  receiver. 
Comparable  regulations  for  Federal 
savings  associations  are  located  in  parts 
558  and  559. 
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Conservators  and  receivers  for  state- 
chartered  savings  associations  continue 
to  have  all  the  powers  granted  to  them 
by  statute  or  otherwise.  The  Office 
contemplates  revisiting  this  area  in  a 
future  rulemaking,  after  reviewing  the 
new  statutory  provisions  added  by  the 
FIRREA. 

Part  583 

1.  The  Qualified  Thrift  Lender  ("QTL") 
provisions  previously  set  forth  in 

9  583.27  are  being  moved  to  new  9  584.6. 
See  9  584.6(8)  and  (a)(4).  A  brief 
definition  of  the  term  "Qualified  Thrift 
Lender,"  which  merely  cross  references 
new  9  584.6,  is  being  retained  in  part  583 
at  9  583.17. 

2.  The  definitions  of  "consolidated 
debt  service,"  "consohdated  net 
earnings,"  "consolidated  net  income 
available  for  interest,"  "consolidated  net 
worth,"  "debt  security,"  and 
"outstanding  debt"  are  being  removed 
from  part  583.  These  are  terms  that  were 
used  in  old  9  S  584.5,  584.6.  and  584.8, 
which  are  being  repealed  today  to 
conform  to  the  repeal  of  the  statutory 
sections  to  which  they  relate.  See  below. 
Other  obsolete  terms  being  removed 
from  Part  583  include  "Board." 
"Supervisory  Agent,"  and  "insured 
institution." 

3.  New  definitions  of  the  following 
terms  are  being  added  to  part  583:  "bank 
holding  company,"  "BIF,"  "District 
Director."  "Office,"  "SAIF,"  and 
"savings  association."  In  addition, 
technical  modifications  are  being  made 
to  the  definitions  of  "company," 
"diversified  savings  and  loan  holding 
company,"  "subsidiary",  and  "uninsured 
institution." 

4.  The  definition  of  "bank"  is  being 
amended  so  as  to  refer  to  commercial 
banks,  rather  than  the  Federal  Home 
Loan  Banks;  and  the  definition  of 
"Corporation"  is  being  amended  so  as  to 
refer  to  the  FDIC,  rather  than  the  FSUC. 

5.  All  definitions  in  part  583  are  being 
alphabetized. 

Part  584 

1.  References  to  the  Federal  Home 
Loan  Banks  are  being  replaced  with 
references  to  the  District  Directors.  E.g., 
9  584.1(e). 

2.  Section  584.2fb)  (activities 
restrictions)  is  being  amended  to 
conform  to  section  10(c)  of  the  HOLA.  In 
addition,  former  paragraph  (c)  of  9  584.2 
(regarding  activities  of  service 
corporations  of  savings  association 
subsidiaries  of  savings  and  loan  holding 
companies)  is  being  moved  to 

9  584.2a(d),  and  a  new  paragraph  (c)  is 
being  added  to  9  584.2  that  incorporates 
the  provisions  of  section  10(e)(4)(B)  of 
the  HOLA,  which  subjects  savings  and 


loan  holding  companies  controlled  by 
certain  individuals  who  control  more 
than  one  savings  association  to  the 
activities  restrictions  of  section  10(c)  of 
the  HOLA. 

3.  Paragraphs  (a)  and  (b)  of  9  584.2a, 
which  carves  out  certain  exceptions  to 
the  activities  restrictions  of  9  584.2(b),  is 
being  amended  to  make  reference  to 
acquisitions  of  savings  associations 
made  pursuant  to  amended  section  13(c) 
of  the  FDLA  and  new  section  13(k)  of  the 
FDIA,  consistent  with  section  10(c)  of 
the  HOLA.  Reference  to  acquisitions 
made  under  former  section  408(m)  of  the 
National  Housing  Act  i^Tsd^retained, 
consistent  with  sectio^  10(c)  of  the 
HOLA.  (Although  section  10(c)  of  the 
HOLA  fails  to  mention  former  section 
406(f),  such  reference  apparently  was 
viewed  as  unnecessary  due  to  the 
reference  to  section  13(c)  in  section 
10(c).]  A  new  paragraph  (e)  is  also  being 
added  to  9  584.2a  to  provide  an 
exemption  for  bank  holding  companies 
that  are  also  savings  and  loan  holding 
companies.  See  section  10(c)(8)  of  the 
HOLA. 

4.  The  transactions- with-affiliates 
provisions  of  Section  584.3  are  being 
replaced  with  a  cross-reference  to  new 
HOLA  Section  11. 

5.  Section  584.4  (prohibited 
acquisitions)  is  being  amended  to 
conform  to  section  10(e)(l)(A)(iii)  of  the 
HOLA. 

e.  Section  584.5-1  (relief  from 
restrictions  on  payment  of  dividends)  is 
being  removed  since  it  is  obsolete. 

7.  Section  584.6  (holding  company 
indebtedness)  and  9  584.7  (payment  of 
dividends  to  diversified  savings  and 
loan  holding  companies)  are  being 
repealed  since  the  statutory  authority 
for  these  provisions,  12  U.S.C.  1730a(g), 
was  repealed  by  FIRREA.  Former 
paragraph  (e)  of  section  584.1 
(designation  of  principal  state  by 
multiple  holding  companies)  is  also 
being  repealed  since  the  Competitive 
Equality  Banking  Act  of  1987  ("CEBA"). 
Pub.  L  100-86, 101  Stat.  552,  eliminated 
the  statutory  basis  for  this  provision. 

8.  The  qualified  thrift  lender  ("QTL") 
test  previously  set  forth  in  9  583.27  is 
being  moved  to  new  9  584.6  and  a  brief 
definitional  cross-reference  retained  in 
9  583.17.  The  existing  regulation  is 
retained  in  its  entirety  except  for  two 
provisions.  Old  subsection  (a)(4) 
regarding  the  5-year  disqualification 
period  is  being  deleted  because  it  has 
been  rendered  obsolete  by  the  FIRREA. 
The  special  phase-in  for  certain  savings 
banks  in  9  584.6(a)(7)  is  being  revised  to 
reflect  changes  instituted  by  FIRREA 
that  are  effective  immediately.  See 
FIRREA  section  302;  Section  10{m)(6). 
The  new  statutory  consequences  of 


failure  to  maintain  QTL  status,  12  U.S.C 
14e7a(m)(3),  effective  one  year  after  the 
date  of  FIRJlEA's  enactment  are  being 
included  in  9  584.6(c).  Paragraph  (b)  is 
being  added  to  reference  other  statutory 
provisions. 

9.  Section  584.8  (computation  of 
diversified  savings  and  loan  holding 
company  status)  is  being  repealed  as 
uimecessary.  The  definition  of 
"diversified  savings  and  loan  holding 
company,"  set  forth  in  new  9  583.11, 
merely  specifies  that  an  association's 
diversified  status  is  to  be  computed  in 
accordance  with  generally  accepted 
accounting  principles. 

10.  Section  584.9  (management 
interlocks)  is  being  amended  to  conform 
to  section  10(h)(2)  of  the  HOLA. 

11.  Section  584.10(c)  and  (d) 
(application  forms  for  fransactions  with 
affiliates  and  holding  company  debt)  are 
being  repealed  as  obsolete.  See 
discussion  above  of  99  584.3  and  584.6. 

12.  Former  9  585.2,  hearings,  is  being 
redesignated  as  new  9  584.11. 

Part  585 

Section  585.1  (authority  to  amend 
parts  583  through  588)  is  being  repealed 
as  superfluous. 

Part  588 

Section  588.1  (gold  related  activities 
by  multiple  holding  companies)  is  being 
repealed  because  it  was  rendered 
obsolete  by  CEBA. 

Administrative  Procedure  Ad 

No  new  substantive  regulations  are 
being  adopted  that  are  not  made 
necessary  by  changes  in  the  statutory 
authority  pursuant  to  which  the  Office 
will  operate.  The  Office  finds  that  in  the 
interest  of  the  continuity  of  regulatory 
authority  in  these  areas  and  the  absence 
of  any  additional  burden  on  the  public 
by  the  readoption  of  such  regulations 
there  is  good  cause  for  waiving  the 
notice  and  comment  and  delay  of 
effective  date  provisions  of  the 
Administrative  Procedure  Act  ("APA"), 
5  U.S.C.  553,  for  these  regulations. 
Because  this  recodification  contains  no 
substantive  changes  the  Office 
promulgates  this  final  rule  as  a  matter  of 
agency  organization  and  management 
and  therefore  for  good  cause  shown 
under  5  U.S.C.  553(a)(2)  and  (b)(B)  is 
exempt  from  the  notice  and  comment 
requirements  ofthe  APA  and  the  30-day 
delay  of  the  effective  date  pursuant  to  5 
U.S.C  553(d)(3).; 

Executive  Order  12291 

This  revision  of  12  CFR  Chapter  V 
does  not  fall  within  the  scope  of 
Executive  Order  12291  as  it  is  being 
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done  as  a  matter  of  agency  organization 
and  management  by  the  Office.  Aa  set 
forth  above,  the  revisions  made  to  the 
former  Bank  Board  regulations  are 
limited  to  (1)  nomenclature  and 
organizational  changes  and  (2)  revisions 
mandated  by  changes  in  statutory 


authority.  No  agency  discretion  has 
been  exercised. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  was  required  for  this 
rulemaking  the  Regulatory  Flexibility 
Act  does  not  apply. 
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[Previously  Deleted] 

Definitiona  for  purposes  of  ttM  Section,  1 523.11  and  (523.12 

Liquidity  requrements 

Defidencies  and  penalties 

Reports;  records .'. 


PART  932 

Removed 

Removed -. 

Removed 

Removed...- 

Removed 

Removed 

Removed 

Removed 

Removed 

Removed 

Removed 

Removed — ... 

Removed -.. 

Removed 

Removed - 

Removed 

Removed — 

Removed 

Removed......—. 

Removed 

Removed „. 

Removed - 

Removed 

Removed 

Removed 

Removed.— 

Removed 

Removed 

Removed 

Removed 


New  title 


Removed...- 

Refnoved - 

Removed — 

Removed 

PART  933 

Removed 


Removed.. 
Removed.. 
RemoMd- 
Removed.. 
Removed.. 
Removed - 
RerTK)ved.. 
Removed- 
Removed.. 


566.1- 
S66.2.. 
566.3- 
568.4- 


(FHFB-931.1). 

(FHFB-931.2). 

(FHFB-931,3). 

(FHFB-931.4). 

(FHFB-931.5). 

Home  mortgage. 

(FHFB-931.7). 

(FHFB-931.8). 

(FHFB-931.9). 

(FHFB-931.11). 
(FHFB-931.12). 
(FHFB-931.13). 


(FHFB-932.1). 

(FHFB-932  2). 

(FHFB-9323). 

(FHFB-932.4). 

(FHFB-932.5). 

(FHFB-932.6). 

(FHFB-932.7). 

(FHFB-932.8). 

(FHFB-932.9). 

(FHFB-932.10). 

(FHFB-932.1 1). 

(FHFB-932.12). 

(FHFB-932.1 3). 

(FHFB-932.14). 

(FHFB-932.15). 
(FHFB-932.16). 

(FHFB-932.27). 
(FHFB-932.28). 
(FHFB-932.29). 
(FHFB-932.40). 
(FHFB-932.41). 
(FHF3-932.42). 
(FHFB-932.43). 
(FHFB-932.50). 
(FHFB-932.51). 
(FHFB-932.55). 
(FHFB-932.56). 
(FHFB-932.57). 

(FHFB-932.e0). 
(FHFB-932.611. 
(FHFB-932.62). 
(FHFB-93i65). 


(FHFB-933.1). 

(FHFB-933.3). 

(FHFB-933.4). 

(FHFB-933.5). 

(FHF&-933.6). 

(FHFB-933.7). 

(FHFB-933.8). 

(FHFB-933.9). 

(FHFB-933.10). 

(FHFB-933.1 1). 

Definitions. 
Requiremerits. 
Deficiencies  and  penalties. 
Reports;  records. 
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Previous  sectkm 


Previous  title 


Newsecaon 


523.14 — 

523.15 .- 

523.20 -.- 

523.25-...— 

523.29 

523.30 — 

523.31 — 

523.32 


PART  524 

524.1 

524.2 „ 

524.3 .— 

524.4 — 

524.5 

524.6 „ 

524.7 

524.8 „ 

524.9 

524.10 

524.11 — 

524.12 — 

524.13 

PARTUS— 
ADVANCES 

525.1 „ 

525.2 

525.3 

525.4 - 

525.5 — 

525.6 

525.7 

525.8 

525.9 

525.10 

525.33 

525.34 - 

525.35 — 

525.36 

PARTS26 

526.1 — - 

526.1(a)..- 

526.1(b).. — 

526.1(c).. 

526.1(d).. 

526.1  (e).._ 

526.1(f)— 

526.1(g)..- 


526.2 

PARTS27 

527.1 - 

527.2 

527.3 — 

527.4 — 

527.5.- 

527.6 

527.7 

527.8 


PARTB2t 

528.1 

528.1  a. 

528.2 

528.2a _ 


528.3.. 
528.4.. 
528.5.. 
528.6.. 

Appendix  A - 
to  {528.6-.. 
Appendix  B.. 

to  }  528.6.— 

528.7 

528.8 


Payment  of  penalty 

Reports 

Examinations  of  memt>efs 

Official  membership  Insignia.- 

Flood  disaster  protection 

Procedure  for  withdrawal 

Procedure  for  removal 

[Previously  Deleted] . 


566.5 

Removed.. 
Removed.. 
Removed.. 

563.48 

Removed.. 
Removed.. 


PART  934 


Investments - 

Loans  guaranteed  under  the  Foreign  Assistance  Ad  of  1961 . 

Transfer  of  funds  betvwen  banks .. ,     , 

Deposits  from  members.. 

Trustee  powers 

Budgets 

Surety  bonds 

Insurance 

Safe-keeping  accounts 

Securities  held  in  trust  or  as  collateral  .— 

Donations 

Accounting 

Gold  and  gold-related  transactions 


Removed.. 
Removed.. 
Removed.. 
Rentoved.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 


Limitations  on  advances .. 

Extension  of  aedrt 

Interest  rates 

Bank  stock  collateral ' -i„ 

Gold  and  gold-related  securities  ir>eligible  as  collateral . 

Terms  of  advances —_ . 

Collateral  securing  advances 

Determination  of  valua  of  collateral . 

Additional  collateral 

Short  term  advances 

Lirws  of  credit 

Eligible  institutions 

Rates  of  Interest 

Applwatkx)  for  advances . 


[}efinitions . 
Member 


CertifKate  account- 
Savings  account.. 
Tax  and  loan  account . 

Note  account 

United  States  Treasury  general  account _ 

United  States  Treasury  time  deposit  open  account - 


Advertising  interest  or  dividends  on  savings  accounts.. 


General 

Definitions 

Mkjdie-income  families.. 
Low-income  families . 
Credits  to  memtier  lnstitutior» . 
Disbursement  of  furxjs  to  Banks . 
Retention  of  documents.. 
Recertification  of  income - 


Definitions _ 

Supplementary  guidelines 

Nondiscnmination  in  lending  and  other  sennces.. 

Nondiscnmlnatory  appraisal  and  undenvrjting 


Nondiscnmirwtlon  in  applications . 

Nondiscriminatory  advertising 

Equal  Housing  Lender  poster.. 
Monitonng  information 


Association  instructions  for  preparation  of  toan .. 

application  registers 

Associatnn  lnstructior»  for  preparation  of  data . 

submission  report 

Nondiscnmination  in  employment 

Complaints 


PART  935 


Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed . 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 
Removed.. 


See  below.. 
Removed.... 

561.9 

561.42 

561.52 

561.33 

561.53 

561.54 


563.27.. 


PART  937 

Rerrwved 

Removed 

Removed 

Removed 

Removed 

Removed 

Removed 

Removed 


528.1..- 
S28.1a- 
528.2-.. 

528.2a.- 

528J— 
528.4- 
528.5- 
528.6- 

Apperxiix  A- 
to  S  528.6  ..- 

Appendix  B- 

10  1 528.6 

528.7 

528.8 - 


PaymerM  of  peralty. 

(FHFB-933  18). 

(FHFB-933.22). 

(FHFB-933.27). 

Flood  dtestar  protection. 

(FHFB-933.32). 

(FHFB-933.33). 


(FHFB-934.1). 

(FHFB-934.2). 

(FHFB-934.3). 

(FHFB-9344). 

(FHFB-934.5) 

(FHFB-934  6). 

(FHFB-934.7). 

(FHFB-934.8). 

(FHFB-934.9). 

(FHFB-934.10). 

(FHFB-934.1 1). 

(FHFB-934  12). 

(FHFB-934  13). 


(FHFB-935.1). 

(FHFB-935.2). 

(FHFB-935.3). 

(FHFB-935.4). 

(FHFB-935.5). 

(FHFB-935.6) 

(FHFB-935.7). 

(FHFB-935.8). 

(FHFB-935.9). 

(FHFB-935  10). 

(FHFB-935.30). 

(FHFB-935.31). 

(FHFB-935.32). 

(FHFB-935.33) 


Certificate  account 
Savings  account 

Tax  and  toan  account 

Note  account 

United  States  Treasury  General  Sccount 

United   States  Treesi^  Tsna 

Open  Accourtt 
Advertising 

(FHFB-937.1). 
(FHFB-937.2). 
(FHFB-937.3). 
(FHFB-937.4). 
(FHFB-937.5). 
(FHFB-937.6). 
(FHFB-937.7) 
(FHFB-937.8). 


Oefinitiona. 

Supplementary  gudelnea. 
Nondacriminatwn  tn  lendwig  and 


Nondtocriminatory  appraisal  and  under- 


Nondtocrimirtatkxi  in  appicationa. 
Noiidisciiininatofy  adveriiaino. 
Equal  Housffig  LarKler  poster. 
Monitorv^g  viformation. 


Nondiacrimirwtion  in  amptoymant 
Complaffila. 


PART  129 
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Previous  section 


531.3™ 
531.4... 
531.5... 
531. 6._ 
531 .7_ 
531.8 

531.9 

531.10.™ 
531.12.™ 


Previous  titl« 


PwpOM.. 


ApptcaAon  of  Ms  part_ 
Oiscnmination  praMbited.. 
Asswancas  requred 


Coirf*arca  information 

Conduct  ot  krvvstigations 

Procadura  (or  affecting  oompianoa . 


OacWons  and  notices  „ 
JudtoWiwiaw 


Effect  on  other  regulations 

Activities  to  wtuch  'Jiis  part 


Policy  on  acJvance  to  wewbers — 

Policy  on  Federal  Savings  and  Loan  Insurance  Corporation— yafantaed  ad- 
^WK9»  and  loans  to  the  Federal  Savings  and  Loan  Insurance  Corporalioa 

[Prevwjsly  Detetoc!] - — 

Assigned  collateral;  verification 

IPreviously  Dalaledl 

[Previousty  Deleted] 

[Prwviously  Reserved] 


Quidellries  relating  to  nondbcrimination  in  lending.. 


Interest  rates  on  advances - 

Acceptir^g  pooled  accounts — 

Tranatar  and  repurchase  of  government  securities  [Redesignated  as  FSUC- 

Inamd  Instrtutwo  regulaton.  12  CFH  563.&-4,  |  4668,  effective  May  27, 

19821. 


Payment  in  gold  or  its  equivaient . 


Eleckonic  fund  transfers  subjad  to  Regulation  E- 


Authority  and  scope . 

Oefinitiorw »*» 

Gerwral  provisions... 

Inciderital  powers 

Operations. 


529.1- 
S29.2- 
528.3- 


529.4- 
529.5. 
529.6- 
529.7.- 
529.8- 

529.9 

529.10 

529.11 

529.12 

Apperidbt  .- 
PARTI 


571.24 

Removed.. 
571.25.— 
Removed.. 


Pricing  of  servicaa -. — 

RigNs,  powers,  responsibiiitiaa.  duties  and  labilities. 


Definitiona -... 

Unfair  credK  contract  provisiorv. 
Unfair  or  deceptive  costgner  practices . 
Late  cftargaa- 


State  exewptiona.. 


541.4- 

541. S.. 
541.6- 
541.7.. 
541.8- 
541J- 


541.10- 

541.11.. 

541.12- 

541.13.- 

541.14- 

541.15- 

541.16.- 

541.17- 

541.18- 

541.19- 

541.20- 

541.21- 

541.22.. 


541.23. 


Qanaral- 


Acl 

Combination  o(  laaldantlal  real  estate  and  business  property  Involving  only 
mirtor  or  inddantel  business  use. 


Combination  of  home  and  busineaa  property. 


Cooperative  Iwusing  development.. 

Director - 

OMMing  unit 


Interim  Federal  asaoriation . 


vtststulion- 

Inaured  ffwlilulton — 

General  rsssr»aa 

Guaranteed  loan 


Improved  rasidsntlal  real  aatate- 

Inaured  loan „. 

Regulatory  capital. 


Principal  Supervisory  Agent. 
Short-term  savings  account- 


Singie-tamily  dwailng. 
Supervisory  AgsnL- 
Suiplus 


571.17 

633.1 

PART  943 

Removed...- 

Renxived 

Removed 

Removed 

Removed 

Removed 

Removed 


New  me 


535.1. 
536.2- 
535.3- 
536.4- 

535.5- 


541.1- 
541.2- 
541.4- 


S41.3- 


541.6..- 

R^fnovod... 

541.10 

541.11 

541.18. 

541.9 

541.19 

Remcved.- 

541.12 

641.13 

641.14 

641.16.. 

541.17 

Removed... 


Purpose. 

Delinitione. 

Application  of  this  part 

Oiacrimination  prohibited. 

Assurances  requred. 

CompliarK»  information. 

Conduct  of  investigatiorw. 

Procedure  for  effecting  compliance. 

Hearings. 

Decisions  and  notices. 

JudUal  review. 

Effect  on  other  regulations. 


(FHFB-940.1). 
(FHFB-940.2). 


(FHFB-940.3). 


Guidelines  relating  to  noiidacrimlnation 

In  lending. 
(FHFB-940.5). 
Accepting  pooled  accounts. 


Paymertt  in  gofd  ot  its  equvatent 


Etodronlc  fund  kanaf  ers  subiect  to  Reg- 
UalionE. 


(FHFB-943.1). 
(FHFB-e43.2). 
(FHFB-943.3). 
(FHFB-943.4). 
(FHFB-943.5). 
(FHFB-943.6). 
(FHFB-843.7). 


WltfK^awal  valua  of  a  aavbigs  account . 


641.24 

541.25 

Removed- 

541.26 

541.22. 

541.28 


Ur^air  credit  practices. 

Unfair  or  deceptive  cosigner  practices. 

Late  charges. 

State  exemptions. 


General 
Act 

Combination  of  reaidential  real 
ar«d  buaineaa  property  irrvotving  only 
minor  or  incidental  business  use. 

Combination    of    home    and    business 
property. 

Cooperative  housing  development 

Dwwiling  unit 

Federal  savings  aaaociatiorv 

Interim  Federal  savings  aeeociation. 

District  Director. 

Interim  state  savings  assodatiorL 

Gerteral  reserves. 

Guaranteed  loan. 

Home. 

Improved  residential  real  estete. 

Insured  loan. 


Short-term  savings  account 
Single-tamity  dwelling. 


Surplus. 
[Resarvadl 
Withdrawal  value 


of  a  sa>^ngs  acoounC. 
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Previous  aaction 


Previous  titte 


Loaiw 

Commercial  paper.—-.- 
Corporate  dsM  security- 
Unimproved  real  estate- 
Debit  card -. 

Residential  n 
Nonrasiderttia 
Improved  nonresidential  real  estate.. 


Corporate  tWe.. 

Application  for  permission  to  organize.. 

[Removed  December  15,  1982]. 

[Renwved  Decemt>er  15, 1982]. 

Issuance  of  Charter.. 

Completion  of  organization.. 


541.20.. 
5413.-. 
541 .7 -- 
541.27- 
541.6..- 
541.23- 
541.21- 
541.15- 


543.1.- 
543.2- 


Loarts. 

Comnterctel  paper. 
Corporate  debt  aacurtty. 
Unimprovad  real  i 
DebHcam 


Limitations  on  transaction  of  business. 
Federal  association  proposed  by  Federal  Savings  ani  Loan  Insurance  Corpora- 
tion. 


543.5.- 
543.6.- 
543.7 — 
543.7-1- 


543.8 - 


Gerteral.. 


543.8.. 


543.9.. 


Application  — 


543.9.. 


543.10 

543.11 - 


543.11-1.... 

543.12 - 

543.13 - 

543.14 

PART  844 

544.1 

544.2 . 

544.2-1 

544.2-2 

544.3 


Organization  after  conversion 
Organization  plan  for  goverrwica  during  first  years  after  issuance  of  Federal 
mutual  savings  bank  charter. 


Grandfathered  auttxxity 

FDICnnsured  federal  savir>gs  banks- 

Notice  to  FDIC -. 

Continuity  of  existence 


544.4 

544.5 

544.5-1 

544.6 


Federal  mutual  charter 

Charter  amendments -„.___—..- 

[Previously  Rerrxyved]  ...............__™™..__-____..™™__ 

[Previously  Removed] -_. —__ 

Adoption  of  new  federal  ctiarter  by  a  federal  association . 


Issuance  of  charter 

Federal  mutual  association  bylaws.. 


[Previously  Removed] 

Effect  of  subsequent  charter  or  bylaw  cfiange.- 


544.6-1. 
544.7.-.. 
544.8 


544.9.. 


Appendix. 


PART  (45 

545.1 _ 

545.2 

545.3-545.9 


545.11 - 

545.12 

545.13 

545.14 


545.15 

545.16 


545.17 

545.18 

545.19 

545.20 

S^S2^ 

545.22-545.30., 
545.31 

545.32 

545.33 


[Previousty  Removed] 

In  association  offices -. 

References  to  old  and  new  charters;  njtea  applicabto  to  tnjstees  of  federal 
mutual  savings  bavks. 


Obsolete  charter  provision  for  Charter  B  associations.. 


Model  bylaws  for  mutual  institutions. 


General  auttvxity 

Federal  preemption. 
[Reserved] . 


Insured  accounts. - 

Demand  deposit  aocounte — 

Account  records - 

Determination  and  distribution  of  earnings.. 


Withdrawals 

Public  deposits,  depositaries,  and  fiscal  agente.. 


543.10- 
543.11- 


543.11-1- 

543.12 

543.13-.-, 
543.14.™., 

544.1 

544.2- 


544.3- 

544.4.. 
544.5- 


544.6.. 


Improved  norweaidential  real  estate. 


Corporate  titte. 

Application  for  permission 


Issuance  of  charter. 
Complelion  of  organizatnrt 
UmMations  on  transaction  of 
Federal  savings  aaaociation  created  in 

corwtaction  «Mt  an  associaiion  in  de- 

(auRor  in  danger  of  defauH. 
Conversion  from  State  mutual  cfiarter  to 

Federal  charter. 
Application   for   ConversKm  to  Federal 

mutual  charter. 
Organization  after  converstorv 
Organizalion  plan  lor  governance  during 

8nt  years  alter  laauartoe  of  Federal 

mutual  savings  bank  cfterter. 
Grandfattiered  authority. 
BIFnnsured  Federal  savings  (tanks. 
f4otic«toFDIC 
Continuity  of  existence. 

Federal  mututf  charter. 
Charter  amendmente. 


Adoption  of  new  tedaral  charter  by  a 

federal  savings  aaaocialiorL 
Issuanoe  of  charter. 
Federal  mutual  savings  association  by 


544.7. 
544.8. 


544.9 

Apperxix. 


545.1.™ 

545.2 

545.3.-545.9. 

545.10 

545.11 

545.12 

545.13 

545.14 


Funds  transfer  services 

Issuance  of  mutual  capital  certificates....- 

Issuance  ol  net  worth  certificates.. 

Borrowing,  issuing  obligations  and  securities,  and  givirfg  security.. 


Give-aways ~ -— — 

[Reserved] - 

Electioo  regarding  ciaMificaiion  of  kians  or  investmente  — 


Real  estate  k>ans- 
.1  Home  loans 


545.15.-. 
545.16.... 

545.17™ 
545.16.-. 
545.19..- 
545.20..- 


545.21 

545.22-645.30.. 
645.31 _.. 


545.32.. 
545  J3- 


Effect  of  subsequent  charter  or  bylaw 
char>ge 

In  association  offices. 

References  to  oU  and  new  charters; 

lutea  applicaMa  to  trustees  a«  Federal 

mutaal  savings  banks. 
Obaolete  charter  provision  for  Charter  B 

asaociations. 

Model  bylaws  lor  mutual  savings  asso- 
ciations. 


General  authority. 

Federal  preemption. 

[Reaarved]. 

Savings  deposits  or  shares. 

Issuanoe  of  accounts. 

Demand  deposit  accoums. 

Account  records. 

Determination  and  distribution  c 

ings. 
Withdrawal  requests. 
Public  deposits,  depositaries,  and  fiscal 


Funds  transfer  services. 
Issuanoe  of  mutual  capital  certificates. 
Issuance  of  net  worth  certificataa. 
Borrowing,  iaauing  obligations  and  aacu- 
rtliaa,  and  giving  security. 


[Reserved]. 

Election  regartfing  classification  of  toans 
or  invastiTtenls. 
loans. 
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Pravious  section 


S45.34„ 

545.35.. 
545.36.. 


545.37.... 
545.38.... 
545.38..- 


545.40 

545.41 „ 


545.42.. 
545.43- 

545.44.. 


545.78 

545.79 

545  80 

545.81 

545.82 

545  83-545.90.. 

545.91 

545.92 „.... 

545.93 „ 

545.94 

545.95 „ 


545.96 

545.97-545.100 

545.101 , 

545.102 

545.103 

545.104-545.110.. 

545.111 

545.112 

545113 

545.114 

545.115 

545.116-545.120.. 
545.121 


545.122 

545.123 „.. 

545.124-545.125.. 

545.126 ..._ 

545.127-545.130.. 
545.131 


PrwkxM  title 


Limitations  lor  home  loans  secured  by  borrower-occupted  property. 


Other  real  setals  loarts 

Loai«  to  acquira  or  to  improve  real  esiala.. 


545.132 

545. 133-545. 1 35._. 

545.136. 

545.137 

545.138 

545.139-545.140. 

545.141 

545.142 

Appandta 


PAfn'S4« 

546.1 - 


Inaurad  and  guarar«eed  loarw ._ 

Loarta  guaranteed  under  the  Foreign  Aaaistanca  Act  o(  1961 . 


Loans  on  low-rent  housing 

Community  development  loans  arxl  Investments.. 


Home  improvement  loans .— 

State  housirtg  corporation  investment-insured.. 


Mortgage  transactiorw  twitti  the  Federal  Home  Loan  Mortgage  Corporation.. 

Manufactured  home  financing.. 

Commeroal  loana.- 

Overdraft  loans 

Letters  of  credit 


Loans  on  securities 

Consumer  loana 

Credit  cards - — 

Loans  on  savings  accounts.. 

Finance  leasvig -.. 

[Reserved] 


Government  oMgationa - 

Inter-American  Savings  and  Loan  Bank 

Service  corporations 

Commerciai  paper  and  corporate  debt  securities  . 


Investment  in  opert-end  management  investment  comparuas . 
Real  estate  for  office  artd  related  faolities 


Leasifig ».... 

Gold  transactiona - 

SmaN  business  investment  corporaliorw 

( Reserved] „ «..„_. 

Finance  subsidtaiies. 
[Reserved].. 

Home  office - »».». 

Branch  officea 

Upgrading  of  approved  brarKh  office — 

Closing  a  branch  office _ , 

Change  of  office  locabon  and  redesignation  of  offices.. 

Agency „ 

[Rasarved] 

Racal  agency , 

Trustee. 

Suretyship ._, 

[R€>8erved]. 

Adjustments  to  book  value  of  i 

[Removed  arxl  Reserved] . 

Accounting  records,. 

Monthly  reports . 

Statement  of  condition 

[Resenwd] 

Indemnification  of  directors,  officers,  and  employeea.. 


Employment  contracts. 

Advisory  boarda  and  committeea 

[Reserved] 

Referral  of  insurance  husiness -...-.»....-......».»............—............«. 

[Reserved]. _ _ 

Communication  between  members  of  a  federal  mutual  association . 


Disclosure  of  customer  records .. 

[Reserved] 

Financial  future  feanaactiona 

Rnaroal  optiona  >«r>sacliona   , 


Data-procaaaing  sarvicas 

[Raaarvad] _ 

Remote  sarvtea  units  (RSUs) 

Home  bankirtg  services 

Natcm  to  houaing  creditors  regarding  attemativa  mortgage  tranaactiona., 


New  section 


545.34_ 


545.35.. 
545.36.. 


545J7_.. 
545.3o..« 


545.39- 


545.40.. 
545.41.. 

545.42.. 
545.43- 


545.44 

545.45 

545.46 


645.47-- 

545.46..- 

545.49.-. 

545.50.. 

645.51.- 

S4S.52-. 


545.53 

545.54-545.70.. 
545.71 

545.72 

545.73 

545.74 

545.75 

545.76- 

545.77.. 


545. 

545. 
545 
545. 
545. 
545 
545 
545. 
545 
545. 
545. 

545. 

545 

545. 
545. 
545. 
545. 
545. 
545. 
545. 
545 
545. 
545. 
545. 


78 

79 

80 

81 

82 

83-545.90.. 

91 

92. 

93 

94 

95 


96.- — 

97-545.100..- 

101 

102 

.103 

.104-545.110.. 

.111- 

.112... 

113 

114 

.115 

116-645.120.. 
121 


545.122 

545.123 

545.124-545.125.. 

545.126 

545.127-545.130.. 
645.131 


Definitiona .. 


545.132 

545.133-645.135.. 

545.136 „.„ 

545.137 .— 

545.138 

545.139-545.140.. 

545.141  - 

545.142 

RamoMad — —.— 


J  546.1. 


Mewthla 


Limitations  for  home  loans  seared  by 
borrower-occupied  property. 

Other  real  estate  toans. 

Lomrm  to  acquire  or  to  Improve  real 
estate. 

Combmation  ioena. 

Ifwred  and  guaranteed  loans. 

Loana  guaranteed  under  the  Foreign  A*. 
sistance  Act  of  1961. 

Loans  on  low-rent  housing. 

Community  development  loana  and  in- 
vestments. 

Home  improvement  loana. 

State  houaing  corporation  investmanMiv 
aured. 

Mortgage  transactions  with  the  Fedsnl 
Home  Loan  Ivtongage  Corporatioa 

Manufactured  home  tinarx^ing. 

Commercial  loans. 

Overdraft  loana. 

Letters  of  credit 

Loans  on  securities. 

Consumer  loarw. 

Credit  cards. 

Loans  on  savinga  accounts. 

Finance  leasing. 

[Raaarved]. 

Liquid  assets. 

Government  obligatiorw. 

Inter-Amencan  Savings  and  Loan  Bank. 

Service  corporations. 

Commerciai  paper  and  corporate  debt 
securities. 

Investment  in  opervand  manaoement  \n- 
vestmerrt  companies. 

Real  estate  for  office  and  related  facili- 
ties. 

Leasing. 

Gokj  transactions. 

Smalt  Business  Investment  CorporaHona. 

[Reserved]. 

Finance  sutisKJiaries. 

[Reserved]. 

Home  office. 

Branch  offices. 

Upgrading  of  approved  tiranch  oftica. 

Ooaing  a  adnch  office. 

Change  of  office  location  and  redesigna- 
Ikm  of  offices. 

Agency. 

[Reserved!. 

Fiscal  agency. 

Trustee. 

Suretyship. 

[Reserved]. 

Adjustments  to  book  vakia  of  assets. 

[Reserved]. 

Accounting  records. 

Monthly  reports. 

Statement  of  condition. 

[Raaarvad]. 

Indemnification  of  directors,  officers,  and 
employees. 

Emptoyment  contracts. 

Advisory  boards  and  committees. 

[Reserved]. 

Referral  of  insurarx^  txjsiness. 

[Reserved]. 

Communication  between  members  of  a 
federal  mutual  savings  association. 

Disclosure  of  customer  records. 

iHesenreo  J. 

Fmar^cial  future  transactions. 

Fmanoal  options  traraactions. 

Data-processing  services. 

[Reserved] 

Remote  service  units  (RSUs). 

Home  banking  services. 
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Procedure;  effeclhw  data 

Transfer  of  aaaeta  upon  iwaigar . 
Voluntary  dissokilton 


547.5.. 
547.6- 
547.7- 
547.8.. 


PARTS4S 

548.1 - 

548.2 

548.3 

548.4 „_ 

548.5- 
5486.. 


549  5-1.— 
549.6— 
649.7..- 
549.8-_ 


PART  650 

550.1 

550.2 

550.3 


550.4.. 


550.5.... 
550.6..- 
550.7-.. 
550.8.... 


5509.... 
550-10.. 
550.11.. 
550.12.. 

550.13.. 
550.14.. 
550.15.. 


550.16 — 

PART  681 

551.1 

PART  662 

552.1 

552.2 - 

552.2-1 


552.2-2.. 
552.2-3.. 


552.2-4 

552.2-5 

652.2-6 

552.3 

552.4 


546,3- 

64«,3>- 
S4«4.- 


[Removed  ettacDve  Oecembe*  15,  1982). 


Prooedupa;  affac6va 
Trawslar  of  aaaWa  upon 
VokvNaiy 


Grounds  for  appointment  of  conservator  or  receiver- 

Appointment  of  corwervator  or  receiver 

Appointments  on  other  grounds —___-_ 

Notice  o(  appointment 


Removal  of  conaarvatar  or  racaiver 

Federal  Savings  and  Loan  Insurance  Corporation  as  receiver.. 

Possession  b^  oonaervator  or  receiver 

Sorander  ol  posses  lion  by  consarvotoror  raoeivar 


Ramowad- 

Removed.. 
Removed- 
558.2- 
559.2- 


Procedura  upon  taking  possession. 
Powers  and  duties  o(  conservator..- 

Creditors „ — 

Share  interests.- 


Inventory;  examinationa  and  aucfits.  and  costs  thereof,  accourtfing  practK«8 . 
Final  discharge  and  release  of  corwervator- 


Inspection  of  reports 

Delegation  by  conaarvatar - 


Defir>itions . 

Procedure  upon  taking  possession. 

Powers  Sfxj  duties  ol  receiver . 

Creditor  daims 

Share  interest  daima 


Deposit  associabona  ._ — ._ , 

Inventory;  examinationa  and  yudits,  and  coata  ttfereof;  accounting  pradicaa . 
Final  discharge  and  relaasa  of  raceivar ... 
Inspection  of  reports 


Definilsona - — .— — « 

Applications.-. _ - 

Consolidation  or  merger  of  two  or  more  Federal  assodattons... 


Deposit  of  securities  with  state  autfxxities- 

Administration  of  trust  powers . 
Books  and  accounts 


Audit  of  trust  dspartment —..—.-.„.„„ 

Funds  awaiting  investment  or  distritxjtion . 

Investment  of  (urxls  heW  as  fMudary 

SelfKlealing „ 

Custody  of  investments _.„ — 

Compensation  of  association . 


Collective  investmerM 

Sunender  of  trust  powers - 

Effect  on  tnist  accounts  of  appointment  o<  conservator  or  raceivar  or  vokintary 
dissolutkjn  of  associatiort 

Revocatk>n  of  trust  powers 

ServKe  of  process 

Delirvtiorw _ 

Corporate  title - 

Procedure  for  organization  oi  FadaKal  atock  aeaociation :. 

Procedures  for  organization  o(  interim  Federal  stock  aeeociation -. 

Federal  stock  associatton  propoaed  by  Federal  Savinga  and  Loan  Inauranca 
Corporatkxt. 

Limitattons  on  transaction  oi  businaae 

Corwarsion  tram  Federal  mutual  to  Federal  stock  chartar 


Conversion  from 


atock  to  Federal  stock  charter.. 


Ctwlsfa  for  Federal  atock  aaaociaflorw- 
Chartar  amer^dn  mi  its ..... 


RamoMd- 

Ramovad.. 
558.6 


tt  appoinknant. 
Noioa  of  appovitmanL 


Sumandar  of  a 


PART  656 

558.1 

Removed 

Removed 

Removed 

558.3- 
558.7  _ 


558.4 

568.5 

PART659 

Removed 

559.1 

Removed 


Removed..-.- 
nomoi»ad,. 


550.1..- 
550.2..- 
550.3..- 


550.4- 

550.8- 
550.6.. 
550.7- 
550.8- 


552.1 

552.2 

552  J-1- 

S52.2-«- 

562>.3- 


552.2-4.. 
5622-6- 


552.2-6- 

56Z3- 
662.4.. 


by  a  conaar- 


Procedure  upon  taking  poasessioa 

(FOIC-382.2). 

(FDIC-382.3). 

(FOIC-382.4). 

Mwaraory. 

Final  discharge  and  relaaaa  of  consenra- 

tor. 
Inspection  of  raporta. 
»»ir« 


(FDtC-383.n. 

Prooaduia  upon  taking 

(FDIC-383.3). 

(FDIC-383.4). 

(FDIC-383.5). 

Delegation  by  raceivar. 

(FDIC-383.6^ 

Inventory. 

Final  dncharga  and 

Inapactionyl  raporta. 


otf  raceivar. 


OafirwMons. ' 
Appfcattona. 
Conaolidalibn  or  merger  of  two  or  mora 

Federal  aavings  aaaociatior«. 
Depoalt  of  aacixtties  with  state  autfioft- 

AdrrMstration  of  frust  powers. 

Books  and  accounts. 

Audit  of  trust  department 

Funds  awaiting  investment  or  dtetrtm- 

floa 
Wweetmant  of  funds  heM  as  fiduciary. 
SaN-deaBng. 
Custody  of  invastmanta. 
Compensation  of  Federal  savings  aaso- 

ciatiorL 
Collective  investment 
Surrender  of  trust  powers. 
Effect  on  trust  accounts  of  appointroam 

of  consarwator  or  raceivar  or  voh««ary 

dbaokilipn  of  aaaodMion. 
Revocation  of  trust  posMrs. 


Servica  of  procoaa. 

Definitiona. 

Coiparala  iWe. 

Proeadwa  lor  orgarazation  of   Federal 

atock  aaaociatiort 
Procadupea  tor  organizason  of  vHenm 

Federal  stock  association. 
Federal   Mock    aasociaaon   Cfaated   In 

oonnecllon  with  an  association  in  da* 

tauN  or  in  danger  of  default 
Limrtatiorw  on  aarwacson  o4  business. 
Conversation   from    Federal    mutual   to 

Fedanl  stock  ctiartar. 
Convaraton  from  state  atock  to  Federal 

atock  ctwtar. 
Charlara  for  Federal  stock  assodationa. 
Cnartsr  amarnManta. 
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552.14 

552.15 _.... 

552.16 — 
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555.2 

S66.3 

555.5- 

555.8..- 

555.9... 
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555.10 


555.12.. 
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555  15 

555.17 

55518 ™. 

555.19 
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556.1 

556.2 
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556.4, 
556.5 

556.7 

5568 
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556 


556.10 

PARTS61 
561.1 -~ 


561.2 

561.21. 

561.3 

561.4 - 

561.5 

561.5a 

561.5b 

561.6 

561.7 , 


Bytaws 

StwehoUers 

Bowd  o(  directors 
Officers 


Certificates  for  sliares  «nd  ttieir  transfer... 

Fiscal  year,  annual  audit 

Description  of  federal  stock  associatioris.. 


Savir«gs  deposits 

InvatHnents.  services  and  borroiwings.. 

Annual  reports  to  stockholders 

Books  and  records. 


Cornbinations  Involving  federal  stock  associationa., 


Disaanter  and  appraisal  rights. 

Supervisory  comtxnations 

Effect  of  subsequent  charter  of  bylaw  change.. 


Model  bylaws  for  stock  associations  . 


Directors 

Power  to  engage  In  escrow  business. 


Insurance — 

Savings  accounts •'• — 

Effect  of  k>an  participation  on  status  of  borrowing  members.. 

Service  corporation  secured  debt  limitation 

Dilve^  and  pedestrian  facilities.. 


New  section 


552.5 

552.6 

552.6-1.. 
552.6-2.. 
552.6-3.. 
552.6-4.. 
552.7-.... 


552.8 
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552.10 

552.11 

552.13. — 


552.14.. 
552.15.. 
552.16.. 


Appendix 

PARTSSe 

556.1 

556.2 

556.3 

556.4 - 

556.6 

556.17 


New  title 


Rrst  Kens  on  properties  sold  by  the  Secretary  of  HUD 

Chief  executive  officer  of  a  branch  office 


Prepayment  perialty  on  mortgage  toans 

Insurance  agencies— usurpation  of  corporate  opportunity 

Deposit  assurance  of  direct  deposit  of  social  security  payments 

Receipt  of  Interest  expressed  as  a  percentage  of  other  income.. 


[Previously  Deleted] — 
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[Previously  Rescinded]  ....„„„ — — .- 

[Previously  Rescinded] 

Establishment  of  branch  offices - — 

Service  corporation  involvement  with  goW  or  gokl  related  transactions  .. 

Suretysfiip 

Imposition  of  late  charges  and  due.on-sale  clauses. 


556.7.. 
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556.11. — 
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556.12- 
556.13- 
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561.8 -. 

561.9 

561.10 

561.11...... 

561.11a.... 

561.11b... 
561.11c.... 

561.11d... 
561.118.- 
561.111..- 
561.11g.- 

561.1^-.- 

561.13 

561.14 


Insured  institution.. 


Insured  member.. 

Deposit  broker 

Insured  account .. 

Trust  estate 

PubUc  Unit 


Political  subdivision 

Indeperxlent  activity.... 
Al  insured  accounts... 
Principal  office 


With  recourse. 
Premium 


Primary  reserve;  secondary  reserve- 
Savings  accounts . 

Oiecking  accounts 

Tax  arxl  k>an  accounts. 

Note  account _ -. 


556.5 

Removed - 

556.8 

556.9 


United  States  Treasury  General  Account 

United  States  Treasury  Time  DepositOpen  Account- 
Money  Iwlarket  Deposit  Accounts — — . 

Negotiat>le  order  of  wittxlrawal  accounts 


Ctosing  date 

Regulatory  capital 

[Removed  effective  Aug.  16, 
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561.43- 

561.1 

561.3 

561.17 

561.2 

Removed.- 

561.40 

561.38 

Removed-. 
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561.39 

561.7 

561.55. 

Removed... 
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561.16 
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Removed.. 
Removed.. 
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561.28 

561.29. — 

561.11 

Removed.. 


Bylaws. 
Shareholders. 
Board  of  directors. 
Officers. 

Certificates  for  shares  and  their  transfer. 
Fiscal  year,  annual  audit. 
Description  of  Federal   stock  associa- 
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Savings  deposits. 

Annual  reports  to  stockholders. 

Books  and  records. 
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sociations. 
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Supervisory  comtMnattoris. 

Effect  of  sutisequent  charter  of  bylaw 
cfwnge. 

Model  bylaws  for  stock  association. 


in  escrow  busir>ess. 


Directors. 

Power  to  engage 

Real  estate. 

Insurance. 

Savings  accounts. 
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borrowing  memtiers. 

Service  coTporation  secured  det>t  limita- 
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Drive-in  cw^  pedestrian  facilities. 
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office. 

Prepayment  penalty  on  mortgage  kians. 

Insurance  agencies — usurpation  of  cor- 
porate opportunity. 

Deposit  assurance  of  direct  deposit  of 
social  security  payments. 

Receipt  of  interest  expressed  as  a  per- 
centage of  other  income. 
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Suretyship. 

Imposition  of  late  charges  and  due-orv 
sale  dau^s. 
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Ger>eral. 
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Deposit  tiroker. 
Account 
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Principal  office. 

BIF. 

With  recourse. 


Demand  accounts. 


Money  Market  Deposit  Accounts. 
Negotiable    Order    of    Withdravral 

counts. 
Ctosing  date. 
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561.41.. 

561.42.. 
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562.4 

562.5 
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5627 
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562.10 
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563.2 

563.3 

563.3-1 - 
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563.3-3.... 
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563.7-1.. 
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563.7-3.. 
563.7-4.. 
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563  8-1.. 
563  8-2.. 
563.8-3.. 
563.8-4.. 

563.9 


Scfieduted  items  [Reserved!.. 


Skjw  toans 

Stow  consumer  crsdt.. 


Consumer  credit  classified  as  a  loss. 
CtassiticatKin  of  certain  assets . 
[Prevkxjsly  Removed  and  Reserved! . 

Land  toan „ 

Norvesidential  constnictkxi  toan . 

Insured  k5an 

Guaranteed  toan 

Guaranteed  obligation 

Normal  lerxlJng  territory . 

Low-rent  housing — 

Subordinated  debt  security 

[Deleted  effective  May  30.  1980]. 

Affiliate 

ServKe  corporation 

Service  corporation  affiliate... 

Controlling  person 

Affiliated  person — - 

Immediate  family . 

Director 

Officer 


ROfTWVWj.. 

561.15. 

561.48 
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561.13 

563.180 ..- 


Corporatioa 
Stow  loana. 

Coftaumer  credK 

ification  of 


561.26-.. 
561.30..- 
561.25..- 
561.20.-. 
561.21..- 
561.32..- 
561.27._ 
561.51..- 


Larxl  toan. 

norweanenflai  oonssucuon 
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Gwnnfaad  oMgation. 


Financial  Institulion 

Hokiing  company  affiliate . 


561.4 

561.45.. 
561.46- 
561.14- 
561.5..- 
561.24- 
561.18- 
561J5- 
561.19- 
561.22- 


Low-ranl  hou^ng. 
Subordineted  debt  secwily. 

Affiliate. 

Service  corporatton. 
Service  corporation  afffiiate. 
Controlfing  person. 
Aflttated  person. 


Principal  super/isory  agent... 
Parent  company:  sut)sicfiary.. 

Audit  period _. 

Consumer  credit. 

Open-end  consumer  ciedR... 

Closed-end  credit 

Security 


NonwHhdrawable  account - 


General  provisiorts 

ApplKation  form 

FHing  and  amendment  of  application.. 

Processing  of  applKation 

[Previously  Deleted] . 


561.34 
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561.37 _ 

561.6 

561.12 

561.36 

561.10. 

561.44 

561.41 

561.31 

561.49 

561.50.. 

PART3M 

Removed 

Removed ....— 

Re 

Re 


Exceptions  to  foregoing  procedure .--™™„.— 

Actwn  by  Corporation _ - ...—.. 

Costs  of  examination,  audrt,  and  appraisal  — 

Effective  date  of  insurance:  initial  premium  payment  issuance  of  certificate  of 

insurance. 
Prohibition  against  advertising  prospective  insurarKe .. _ -.... 

Form  of  account „ „-.„__„_._ 


Simple  form  of  certificate:  passtxx>k8 

Long  form  of  membersi-.ip  certificate 

Fixed-term  accounts  (certificate  accounts)  — 


Negotiable  order  of  withdrawal  accounts  authorized.... 


Eurodollar  deposits 

Earnings-based  accounts 

Brokered  deposits 
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Payment  of  insured  accounts  on  demand.. 


[Removed  effective  April  25,  1982] 

Savings  deposits  or  shares  of  Federal  savings  and  toan  asecctatnns.. 

Form,  return  and  matunty  of  securities . ..— 

(PrevKSusty  Rescinded] , — 

Mutual  capital  certificates ..... 

Mandatorily  redeemable  preferred  stock- — — . — 

Borrowing  limitations _. ......-..- . .— 

Issuance  of  suborrilnated  detit  securities...... — . — 

Corporation's  ngtit  of  purchase — ... ._— 

[Removed  effective  February  14,  19621 

Transfer  and  repurcfiase  of  govemmerrt  securities - — 


Geograpfiic  lending  restrictions . 


563.9-1-563.9-2.. 
563.9-3 — 


[Previously  Rescinded] .. 
Loans  to  orie  borrower.... 


Removed.. 
Removed.. 
Removed - 
Rentovod.. 

Removed.. 


563.1.. 
563.2- 
563.3.. 
563.7- 


563.8- 


563.9.. 
563.10- 
563.4.-. 
563.5— 


563.6- 


545.10.. 
563.72.. 


563.84.. 


563.90.. 


563.93.. 


Oractor. 

Offteer. 

Financial  institution. 

Hokjing  company  affiliate. 

Offtee. 

Parent  company;  subaidtery. 

AudH  period. 

Consiimer  credit. 

Opecvend  consumer  credlL 

Ctoaed-end  consunfer  cradR. 

Security. 

SAlF. 

Nonwittidrawable  account 

[Reaenredl. 

State. 


(FDIC-384.1). 
(FDtC-384.2). 
(FDIC-364.3). 
(FDIC-364  4). 

(rDIC-384  5). 
(FDIC-384  6). 
(FDIC-384.7). 
(FDIC-384  8). 

(FDIC-384.9) 


Form  of  account 

Strnple  form  of  certifk:ate:   passbooks. 

Long  form  of  membership  certificate. 

Fixed-term  accourns  (certificate  ac- 
counts). 

Negotiabto  order  of  withdrawal  accourrts 
authorised. 

Eurodoltar  deposits. 

Eanwigt^Meed  accounts. 

Brokered  deposits. 

Seas  Mas.  statement  of  no«>-«ieurarx«. 

Payment     of     insured     accounts     on 


Savings  deposits  or  stiares. 

Form,  return  and  maturity  of  securities. 

Mutual  capital  certificates. 

Mandatonly  redeemet>le  preferred  stock. 

Borrowing  Nmrtatlons. 

Issuance  of  subORlnatad  debt  securities. 

(^viC— 385 . 5) . 

TfBnsfflf  8nd  repurchas©  or  jovwrwrwot 

S0cuntre&. 
Apprttisflte    on    losns    outsido    (oncftng 


Loons  to  ootf  bofTow. 
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Previous  Mction 


563.9 

563.»-6_ 
563  »^.. 


563.9-7.. 
563.9-6.. 


563.9-9.- 


Appendix. 


563.10—563.11. 

563.12 - 

563.13 

563.13-1 

563.13-2 „. 

56313-3 


56314 

56314-1.. 

563.15 

563.16 

563.16-1.. 
563.16-2.. 

563.17 

56317-1.. 


56317-1a. 


563.17-2... 

56317-3... 
563.17-4... 
563.17-5... 
56317-6... 


56317-7.. 

56318 

563.18-1.. 

56318-2.. 
56318-3.. 


563.19.. 


563  20.. 
563.21.. 
563.22.. 


562.22-1.. 

563  23 

563.23-1.. 

563.23-2.. 
563.23-3.. 
563.23-4.. 


Previous  titto 


Mortgage  transactions  with  the  Federal  Home  Lx>an  Mortgage  Corporation.. 
Investment  m  state  housing  corporations 


Limitation  on  investment  in  accounts  of  commercial  banks  and  thrift  institutions 
and  In  debt  securities  hedged  with  fonwanl  commrtments. 


Loans  in  excess  of  90  percent  of  value - 

Regulation  of  equity  hsl(  investment  in  equity  securities,  real  estate,  sennce 

corporations,  operating  subsidiaries,  certain  larvj  loans,  and  nonresidential 

oorwtruction  loans. 


Adjustable-rate  mortgage  loan  disclosures . 


Adjustable-rate  mortgage  disclosure  sample . 


[Previously  Rescinded! . 
[Previously  Deleted] . 


Regulatory  capital  requirement -™ 

LiatHlity  growth — -• 

S€«ciintie8  issued  through  subsidiaries 

Sale  of  Federal  Home  Loan  Mortgage  Corporation  preferred  stock. 


IrKJividual  minimum  capital  requirements.. 

Capital  directives - 

Premiums. 


Premiums  in  mergers,  consolidations,  or  purchases  of  bulk  assets.. 
[Previously  Revoked] 

Secondary  reserve.. 


Management  and  financial  policies 

Examinations  and  audits:  appraisals;  establishment  and  maintenance  of  records. 


New  section 


563.94...„ 
563.95...- 
563.96 


563.97 

563.98 


563.99.. 


Apperyjix  to 
563.99. 


563.131 . 
563.132. 
563.133. 


567.3 

567.4 

Removed.. 
Removed.. 


Removed.. 
563.  t61 .... 
563.170.... 


Appraisal  policies  and  practice  of  insured  InstltutiorYS  and  service  corporations .. 


Re-evaluation  of  assets:  adjustment  of  book  value:  adjustment  charges.. 


Forward  commitments 

Futures  transactions 

Financial  options  transactions 

Interest-rate-risk-management  procedures.. 


Procedures  for  monitonng  Bank  Secrecy  Act  compliance.. 

Reports  to  ttie  Corporation — 

Reports  of  change  in  control  of  mutual  irtstitutions 


[Previously  Removed] — 

Reports  of  change  in  chief  executive  officer  or  director,  other  reports;  form  and 
Wing  of  such  reports. 

Bonds  for  directors,  officers,  employees,  and  agents;  form  of  and  amount  of 
bonds. 


563.24 

563  25-563.26 

563.27 

563.28 -. 

563.29 

563.29-1 

563.30 

563.31 

563.32 


563.33.. 


Bonds  for  agents - 

Safe  deposit  business — __-~~. — 

Merger,  consolidation,  purchase  or  sale  of  assets,  or  assumption  of  liabilities . 


563.171 . 

563.172. 

563.173. 
563.174. 
563.175. 
563.176. 

563.177. 

563.180. 

563.181  . 


563.183. 
563.190. 


[Previously  Revoked] 

[Previously  Removed] . — ™.— 

Premium,  discounts,  charges,  and  credits  with  respect  to  k>ans;  sale  of  real 
estate;  and  related  items. 

Accounting  for  gains  and  losses  with  respect  to  transactions  in  securities 

Accounting  principles  and  procedures 

Accounting  lor  trout>led  debt  restructuring 


Sales  plans;  give-aways 

[PrevKXJsly  Removed] 

Advertising  must  be  accurate 

Advertising  of  insurance  of  accounts 

Name  of  association 

Continuation  of  insurance. 

Reservation  of  right  concerning  advertising., 

Other  insurance  or  guaranty.. 


563.191  . 
563.192. 
563.22.... 


563.231 


Removed.. 
563.233 .... 
563.234 .... 


563.24.. 


Payment  of  trustee  tees  on  peraion  trust  accounts . 
Onaan,  officers,  and  emptoyees 


563.27 

Removed.. 

563.29 

Removed.. 
Removed.. 
Removed.. 
563.32 


hiewtitie 


Mortgage  transactions  with  the  Federal 
Home  Loan  Mortgage  Corporation. 

Investment .  in  state  housing  corpora- 
liona. 

Limitation  on  investment  in  accounts  of 
commercial  banks  and  thrift  institu- 
tions and  in  det>t  securities  hedged 
with  forward  commitments. 

Loans  m  excess  of  90  percent  of  value. 

Regulatkjn  of  equity  risk  investment  in 
equity  securities,  real  estate,  seonce 
corporations,  operating  subsidiaries, 
certain  land  k>ans.  and  nonreskiential 
cortstruction  kmns. 

Fixed-rate  and  adjustabie-rate  mortgage 
k>an  disclosures,  adjustment  notices, 
and  imerest  rate  caps. 


Removed  (OTS-54  FR  46845). 
Liability  growth. 

Securities  issued  through  subsidiaries. 
Sale  of  Federal  Home  Loan  Mortgage 

Corporation  preferred  stock. 
Indivkjual  minimum  capital  requirements. 
Capital  directives. 
(FDIC-385.6). 
(FDIC-385.7). 

(FDIC-385.8). 

Management  and  financial  poleies. 

Examinatk>ns  and  audits;  appraisals;  es- 
tablishment and  maintenance  of 
records. 

Appraisal  polk^ies  and  practk»  of  ssv- 
ir>gs  associations  and  service  corpora- 
tions. 

Re-evaluation  of  assets;  adjustment  of 
book  value;  ad)ustment  charges. 

Forward  commitments. 

Futures  transactions. 

Fir>ancial  options  transactkxis. 

Interest-rate-risk-managenwnt  proce- 
dures. 

Procedures  for  monitoring  Bank  Secrecy 
Act  compliance. 

Criminal  referrals  and  other  reports  or 
statements. 

Reports  of  change  In  control  of  mutual 
savings  associations. 

Reports  of  ctiange  in  chief  executive 

officer  or  director  other  reports;  from 

and  filing  of  such  reports. 
BorxJs  for  directors,  officers,  empkjyees, 

and    agents;    form    and    amount    of 

bonds. 
Boryjs  for  agents. 
Safe  deposit  Ixjsiness. 
Merger.  consolidatK>n,  purchase  or  sale 

of  assets,  or  assumption  of  liabilities. 


563.33.. 


Premkims  and  discounts  with  respect  to 
toans. 

Accounting  principles  and  procedures. 
Accounting  for  troubled  debt  restructur- 
ing. 
Sales  plans;  give-aways. 

Advertising. 

(FDIC-385.9). 

Name  of  associatkjn. 

(FDIC-3e5.1). 

(FDIC-385  2). 

(FDIC-385.3). 

Payment  of  trustee  teee  on  pension  trust 

accounts. 
Directors,  officers,  and  emptovees. 
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Previout  section 


Previous  title 


NewMctlon 


663.34 ».. 

663.35 _.. 

563.36. -.. 

663.37 


563.38..- 

563.39.. 
563.39-1... 
563.40. 

563.41 

563.42. 

563^*3 


563.44 

563.45 

563.46 

563.47 

PARTS63« 

563a.1 

563«.2 

563a.3 

563a.4 

563a.5 

563a.6 

563a.7 

Apperxfix  A 

Appendix  a 

PARTS63b 

563b.1 

583b.2 

663b.3 

563b.4 


563b.5 

563b.6. 

563b.7. 

563b.8 

663b.9 

563b.  10 .. 

Subparts 

663b.20  .„ 

563b.21 

b63b.22 .._ 

&63b.23 

i83b.24 

563b.25 


563b.26.. 
563b.27.. 


563b.28. 
563b.29. 
S63b.30 . 
563b.31  . 
563b.32 . 
563b.33. 
563b.34. 
563b.35. 
563b.38. 
563b.37. 
563b.38. 
563b.39. 
563b.40. 


Deposit  relationships  involving  affiliated  persorts.... 


Restrictkjns  involving  kaen  servwes — 

Equal  Opportunity  in  Emptoyment — - 

Operation  of  service  corporatiorts;  Kmiled  liabiMy  oi  maured  insUMioe  tor  debt 
ol  aarvice  corporatkx). 

Salvage  power  of  insured  Institution  to  assist  servtee  corporation .' 

Empk>yment  contracts- 
Pension  plans 


Restrictions  on  k>an  procurement  tees,  kicMbeckt  and  unearned  feet 

Restictions  on  real  and  personal  property  lrar>sactk>na  with  affHiated  person*.. 

[Reserved] -. «...._ - _.-._ -.„„.—.-. 

Reslrictiona  on  kjans  and  other  irtvestments  involving  affiliated  persons 


Loans  Irfvolvlcxi  mortgage  insuranoe- 

DisckMure 

Charge-off  of  consumer  credit  classified  as  a  k>ss.. 


Capital  forbearance. 

Scope  of  part  and  definitk)na... 
[>e8ignation  of  security  officer.. 
Security  devices.. 


Security  procedures  .- 
Reports  and  recortte.. 

Conective  actksn 

Penalty  proviswn - 

Minimum  standards  for  aecurity  devices...- 

Proper  emptoyee  conduct  during  mi  aftar  a  robbery.. 


Scope  of  part... 

Definitk>ns. . 

Gerteral  prirtciples  for  corrversiona.- 

Notk»  of  filing;  publK  Statements;  confxlentiaJity — 

Solicitatkxi  of  proxies;  proxy  statement... 

Vote  by  membiers 

Pricing  and  sale  of  security .. 

Procedural  requirements - - ~ - 

Conversion  of  an  insured  irfstitution  In  cormaction  with  9\m  kxmatmn  ol  a 
hoWirtg  company. 

Converskx)  of  an  insured  institution  (n  connectkm  with  an  acquisition  by  an 
existing  tK>kJing  company;  conversion  of  an  Irtsured  institution  tttrough  merger 
with  an  insured  stock  Institution. 


[Removed  effective  Jartuary  4, 1984].. 

Scope  o(  subpart 

Voluntary  supervisory  conversions.. 
Purpose  of  subpart 


563.34- 
583.35 

RWTtO¥6d... 

563.37- 


563.38:. 

563.39.. 
563.47- 
563.40- 


OeposH  relatkxiahip*  involving  affiiiaied 


563.41. 

563.42.- 
563.43.. 


563.44.. 
563.45- 
563.46 

56750 

PART  569 

568.1 

568.2 

566.3 

568.4- 
568.5.. 
568.8- 
568.7- 


Restricdona  involving  ktan  aervicea. 

(FDIC-3854). 

Operation  ctf  aarvice  corporaliona,  imited 
labile  of  savings  asaociatkxv  for  debt 
ol  aarvtoe  corporaboTL 

SaMpa  power  of  savings  association  lo 
■asial  service  corporatwrt 

Employment  contracts. 

Penann  plana. 

Restrictiorfs  on  kwn  proagemert  tees, 
kickbecks  and  ur^eamnd  tees. 

neeUk.Uuiii  on  real  arxJ  personal  proper- 
ly ftnsactions  with  affHieted  persona. 

[Reaerved]. 

Restrictiona  on  loans  and  other  invest- 
menis  sivofMng  aniaaies  ana  aiMnao 


Authority  of  supervisory  cortverskxts - 

Ouallfk»tion  for  supervisory  cortversion  of  FSLIC-insured  institutions.. 

Qualifications  for  supervisory  conversion  of  FDIC-insurad  iristitutk>ns. 

Viability  of  converted  insured  Institutkyi 

Applcatkxi  for  voluntary  supennsory  stock  conversion 


Procedural  requirements 

Conditions  of  approval 

Sale  of  conversKXi  stock .-. 

Expenses 

Empioymem  contracts. 

[Previously  Rerrxjved]  .-.™ 

Sco(>e  of  sutipart 

Modified  stock  converskin., 

Purpose  of  subpart 

Qualification  for  modified  conversion... 
Authorizatkxi  of  modified  corrvarsion.- 

AppMcatnn  for  modified  converskm 

Sale  of  stock 


Appendbc  A. 
AppendbB. 


563b.1.. 
563b.2- 
S63b.3- 
563b.4- 

563b.5- 
563b.6.. 
563b.7- 
563b.B- 
563b.9„ 


563b.10. 


Loerv  involving  mortgage  \nmrano». 

DIackMure. 

Cherg»<>lf  of  consumer  credl  dasaified 

•talosa. 
Grandfathered  capital  forbearances. 

Scope  of  pert  and  deflnitiona. 
Oesignaton  of  security  offwer. 
Security  devicea. 
Security  procedures. 
Reports  arvj  records. 
Corrective  action. 
Penalty  prwiaion. 

Mnimum  standards  for  security  devioea. 
Proper  employee  conduct  during  and 
after  a  robbery. 

Scope  of  part 

DeiinNKina. 

General  prirtciplea  for  oonvaraiona. 

Notice  of  fKng;  pubic  statements;  OonA- 


563b.20. 
563b.21. 
563b.22. 


S63b.23. 
563b.24. 

563b.25. 

563b.26. 

S63b.27. 

563b.28. 
563b.29. 
563b.30. 
563b.31. 
563b.32. 


563b.34. 
563b.35. 
563b.36. 
563b.37. 
563b.38. 
563b.39. 
5636.40. 


Soidtalion  of  proxies;  proxy  statemenL 

Vote  by  members. 

Pricing  and  sale  of  securities. 

Procedural  requ*  amenta. 

Conversion  of  a  savings  association  in 
comectnn  with  the  formatnn  of  a 
hoking  company. 

Conversion  of  a  savinga  association  in 
connection  with  an  acquisition  by  an 
existing  hokjing  company;  conversion 
of  a  savings  asaooatxyi  through 
merger  with  an  existing  stock  savings 
associatlsrt 

Scope  of  subpart 

Voluntary  supervisory  converslona. 

Purpose  of  subpart 

Authorizatkx)  of  supervisory  conversione. 

Qualification  tor  auperviaory  confer  aion 

of  SAIF-insured  savings  aseociabona. 
QuaMcatkxie  for  aupervnory  con»arsion 

of  BIF-nsured  savngs  associations. 
Viability  of  converted  savings 

lioa 
ApplcatkXf    for    voluntary 

Mock  conversKXt 
Procedural  requirements. 
Conditkxw  of  approval. 
Sale  of  oorfversion  stock. 
&9enses. 
Employment  contracts. 

Scope  of  subpart 

Modified  stock  oonversna 

Purpose  of  subpart. 

Qualificatibn  for  modified  corrversKia 

Autfxxizason  of  modified  oonverskyu 

Applicalicn  lor  modified  converskxi. 

Sale  of  stock. 


supervisory 
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Previous  section 


563b.41 

563t>.100 

563b.  101 

563b.  102 

PARTS63C 

563c.  1 -. 


563C.2.. 

563C.3 

563c.4...._ 


563C.10 

563c.  11 

563c.  12. 

563c  13 


563C.14 


563c  101 ~. 

563C.102 

PART  563d 

563d.  1 


563d.2 

563d.3b-6. 


563<l-200.30. 
563d.210 , 


Prawtoustitto 


563* 


563d.801. 
563d.802. 

PART 

563«.1 

5€3«.2 

563e.3 

563e.4 

563e5...„, 


563e.e -... 

563«7 

5C3e.8 

PARTS63I 

563f  1 


563«2.. 
66313. 
56314.. 
5631.5.. 
5631.6.. 
56317.. 

5631.8.. 


PART563g 

563fl1 

563^.2 

563g.3 . 

563g.4 

563g5 

563^6 

563g.7 

563ge 

563g9 

563g  10 

563g.11 

563fl.12 

563g.13 _... 


Procadural  requirements _ 

Form  AC— AiJplication  lor  Conversion. 

Form  PS— Proxy  Statements. 

Form  OC— OHering  Circulars 


Form  and  content  of  Anaiwial  statements.. 


Definitions..... «..«....,™.... 

QuaMcaUon  of  public  accoumant — 

Condensed  financial  miormatxin  [Parent  only].. 


Use  of  accrual  basis  of  accounting... 
Accounting  for  ur^collectible  irxxxne . 
Accounting  for  net  incorne  . 


Accounting  tor  investment  m  service  corporation -... 

Accounting  for  (^ins  and  losses  on  tfw  sale  or  other  disposition  of  mortgage 
loans,  redeemable  ground-rent  leases,  and  certain  securtties;  matching  the 
amortization  of  dncounts  aiKl  losses. 


AppHcatKjn  of  this  subpart 

Fnancial  statement  presentation.. 


Requirements  under  certain  sections  of  the  Securities  Exchange  Act  of  1934. 

IMaiting  requirements  for  securities  filings _ — 

Uabifity  for  certain  statements  by  legistranla _ 


New  section 


Delegation  of  authonty  to  General  Counaal.. 
Form  arxl  content  of  firiancial  statements — 


AppHcalion  c<  this  Subpart . 
Description  of  txisiness 


Authority 

Puipoaea - „«,„«,,.«„„...«..«««...—...«.«..».«. 

Dalfteation  of  communHy  .„...........„....».>._~..~~...-......~> 

Community  Reir^restmerrt  Act  BtatefT>er)t 

Files  of  public  comments  and  recent  CRA  statements.. 

Public  notice _ - _ -... 

Assessing  the  record  of  performance 

Effect  on  applications 


Authority,  purpoee,  and  scope. 


Pertamed  mteriociung  relationships 

Grandfathered  v^tertockirig  relationships . 
Chariges  in  circumetances.. 


Delegation  of  authonty  to  grant  exemptions  arKl  exleraions  of  time. 


Enforcement. 


uaerwioni  — »».... 

Offerino  circular  requirements « 

Exemptions — 

NorvpubiK  offeringa.. 


S63g.14. 
563g15. 

563g.l6. 


663g.17.„ 
563g.18„_ 
563g.19-... 


Fling  and  signature  requirements . 

Effective  date - — 

Form,  content  arxl  accounting 

Use  of  tf>e  offering  circular 

Escrtx*  requirement _. 

Unsafe  or  uneourtd  practices 

Withdrawal  or  abandonment 

Securitiea  aale  report — 


Public  disclosurs  and  confidential  treatinerC„ 


Waiver 

Requests  for  interpretive  advice  or 


Delayed  or  coetmuous  offering  arid  sale  of  securities^ 


Direct  sales  of  tecuriiiee  at  an  office- 

Current  and  penodic  reports 

Approval  of  Ifte  aeourity 


S6Sb.4l 

563b.100 

S63b.101 

563b.  102 


563c.  t.-.. 


563C.2.. 
563C.3.. 
563C.4.. 


5e3c.10..„ 
Removed.. 
563C.12.-.. 
563a13™. 


563C.14.. 


563c  101  . 
563C.102 


NewtWe 


563d.1 

5e3d.2 

5e3d3d-e. 


563d  200-30. 
5e3d.210 


S63d.801. 
563d.802. 


sesei.. 

S63e.2.. 

se3e.3.. 

S63e.4.. 
563e.5.. 


5e3e.6 „ 

5e3e.7 

563e.8 V. 


563f.1.. 
6e3f.2.. 
563f.3.. 
563f.4.. 
5«3f.5.. 
563f.6.. 
563f.7.. 

S«3f.6.. 


Procedu^  requirements. 
Form  AC— Application  for  Cofiversion 
Form  PS— Proxy  Statements. 
Form  OC— Offering  Circulars. 


Form  and  content  of  financial '  state- 
ments. 

Definitiorw 

Qualification  of  Putilic  Accoorrtanl 

Cofidensed  financial  information  [Parent 
only]. 

Use  of  accrual  basis  of  accounting. 

Accounting  for  net  income. 

Accounting  for  investment  in  service  cor- 
poration. 

Accounting  for  gains  arxl  losses  on  the 
sale  or  otfier  disposition  of  mortgage 
loans,  redeemable  ground-rent  leases, 
and  certain  securities;  matctiing  the 
amortization  of  discounts  arx)  losses. 

Application  of  ttiis  subpart. 

Financial  statement  presentation. 

Requirements  under  cenain  saotiorw  of 
ttie  Secunties  Exchange  Act  of  1934. 

Iiilailing  requiieineiits  for  secunties  fil- 
ings. 

Liatiility  for  certain  statements  bi  sav- 
ings associatiorfs. 

Delegation  of  authority  to  Chief  Co-jneel. 

Form   and   content   of   finarKMl   state- 


5630.1 

563g.2.._ 

563g.3 

5830.4 

563g.5 

563g.6 

563g.7 

5630-8 

563g.9 

563010 

563g.11 

563a12 

563013 


563014. 
56301S. 


.  563016. 

563g.l7. 
5630.18. 
S6301B- 


Application  of  this  subpart 
Description  of  business. 


Authority. 

Purposes. 

Delineation  of  comniunlty. 

Community  Reinvestment  Act  statement 

Files  of  putilic  comments  and   recent 

CRA  statements. 
Put)lic  notice. 

Assessing  ttie  record  of  performance. 
Effect  on  applications. 

Autlx>rity,  purpose,  and  scope. 

Definitions. 

General  proNbitiona. 

Permitted  interlocking  relationsh^ 

Grandlatfiered  interlocking  relationships. 

Changes  in  circumstarwes. 

Delegation  of  authority  to  grant  exemp- 

Itona  arid  extenaions  of  time. 
Enforoemer>L 


Definitions. 

Offering  circular  requirement 

Exemptions. 

Non-put>lic  offerino 

Filing  and  signature  requirements. 

Effective  date. 

Form,  content,  and  accounting 

Use  of  the  offering  circular. 

Escrow  requirement. 

Unsafe  or  unsound  practices. 

Withdrawal  or  abandonment 

Sactvilies  sale  report. 

Pubfic  dtodoaure  and  confidential 


Waiver. 

RequealB    for    Interpretive    advice    or 


Delayed  or  oor«linuous  offering  and  sale 

of  aeoaitiaa. 
Direct  setea  of  eaoviaes  at  an  offioa. 
Current  and  poiiodto  faports. 
Approval  of  Ihe  aaourity 
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Previous  sectkx) 


Previous  tWa 


New  seclian 


NewWa 


563g.20 

563g.21 

5630-22  -.- 

PARTS64 

564.1 

564.2 

564-3 

564.4 

564.5 

564.6- 

664.7.„ 

564-8 

664.9 

564.10 

564.11 

564.12 

Appervjix 

PART  665 

565.1 

5652 

565.3 ,. 

565.4 

565.5 

565.6 „ 

565.7 

565.8 

565.9 

565.10 

PARTS66- 

(RMdndadl 

PART  667 

567.1 „ 


567.2.. 


PART  568 

568.1 


PART  569 

569.1 

569.2 

569.3 

569.4 


PARTS69a 

569a.1...._ 


569a.2-. 
569a.3.. 
569a4.. 

569a.5.- 

569a.6.. 

569a-7.. 


569a  3 

569a.9 

569a-10 

569.11 _- 

569.12 -.. 


Form  for  securtties  sals  report 

Filing  of  copies  of  offering  circulars  in  certain  exempt  offehngs- 

Delegation  of  authority 


Settlement  of  insurance  upon  defaull.. 

General  principles  applicable  in  deUiininirtg  irisurance  of  accounts.. 

Single  owr>ership  accounts.. 

Testamentaiy  iK«ounts.. 


Accounts  held  by  executors  or  administrators.. 
Accounts  heM  by  a  corporatkin  or  partnership  — 
Accounts  held  by  an  unincorporBted  associatxxi.- 
Pubiic  unit  accounts  - 

Joint  account 

Trust  accounts  ard  IRA  and  Keogh  accounts 

FDIC-insured  federal  associations . 

[Invalidated  by  court  order,  June  20.  1984  (49  FR  27294)) — 

Examples  of  insurance  coverage  afforded  accounts  in  institutions  insured  t>y  the 

Federal  Savings  and  Loan  Irtsurance  Corporation- 
Voluntary  termination  of  ins(iianc6.~ 
Termination  by  tfie  Corpora'jon  ...„ 


563g.20. 
563g.21. 


S63g22  _ 

PART3M 


Removed.. 
Ramoirad.. 
Removed.. 
RerTioved» 
Removed.. 
Removed.. 
Removed.. 
Removed^ 
Domovvd- 
Removed  « 
Removed.. 


TerminatKin  of  insurance  result  from  removal  from  Federal  Home  Loan  Bank 

memt>ership. 
Date  of  tennination  of  insured  status — 
Notice  to  insured  members 


Cessation  of  existerK«:  mergers  ard  consolidations... 
Cesaation  of  existence;  other  cases.. 
Surrender  of  iraurance  certificate  „ 
FDIC-Insured  federal  associatioria- 
Liquidation  account 


Amendment  of  niies  and  regulations  - 
[Previously  Revoked! 


569a-l3- 


Agents  for  service  of  prticess.. 

Definitions 

Form  of  proxies 


HoMers  or  proxies . 

Proxy  soliciting  material . 

Gnxinds  for  appointment  of  receiver 


Appointment  of  Receiver.. 
Notice  of  appointments 


Possession  t>y  Receiver _. 

Procedure  on  taking  possession.... 
Powers  and  duties  as  Receiver  — 
Priority  of  claima 


Creditor  claims . 

Claims  of  accountholders - 

Audits. 


Accounting  practices;  reports 

Final  discharge  and  release  of  Receiver  „ 

Purctiase  and  assumption  transactions-. 


Removed 

PART  387 

Removed 

Removed 

Removed 

Removed 

Removed .» — . 

Removed 

Removed 

Removed  .......... 

Removed 

Removed  »»-...— 


Ramoved- 

567.1 

Removed-. 
567.2.. 
567.5.. 
567.6.. 


567.8.... 
567.9..„ 
567-10„ 

567.11.. 


Removed- 


Removed. 


Form  tor  securities  sale 

Fling  of  copiea  of  offering  circulars  in 

cartaai  eoMmpc  oflaffnga. 
Dninoaffan  of  auStmfty. 


(FDfC-386.1). 

(FD1C-38e.2)- 

(FDIC-386.3). 

(FDfC-386-4). 

(FDIC-386.5). 

(FOiC-386.6). 

{FOIC-386.7). 

(F0IC-38S.8). 

(FDlC-386.9). 

(FDIC-386.10). 

(FDIC-386.11)- 

(FI3fC-Appendix  to  Part  386)- 


(FOIC-387.1). 
(FDIC-387.2). 
(FOIC-387JJ. 

(FOIC-387.4). 
(FOIC-387.5). 
(FOIC-387-6)- 
(Ft>C-387.7). 
(FDIC-387.8). 
(FDIC-3e7.9). 
(FDIC-387.10). 


(OTS-54  FR  46845)- 

OeflnitioriS- 

Minimum  regulatory  capital  requiremenL 

Componanis  of  capital 

Mk-baaeii  c^.al  aedH  risk  iMighi  cat- 


Leverage  ratio. 

Tangible  capital  requirement 

Consequences  of  faikjre  to  meet  capital 

requirements. 
Reservation  of  autftority. 


OefinitioriS- 
Form  of  prouea. 
Holders  of  proxiea- 
Proxy  soliciting  maleriaL 


Scope. 

Notioa. 

(FOlC-388.1). 

Inventory. 

Procedure  on  taking  possession. 

Irwpectton  of  report 

(FDIC-3e33).     9^**. 

Delegation  by  conaervator- 

(FDIC-388  4). 

Surrender  of  possesaton  tiy  a  conserva- 
tor. 

(FDIC-388.5). 

(FDIC-3886). 

(FDIC-368.7). 

(FDtC-388.8). 

Fatal  dtecharge  artd  release  oi  coneeno- 
tor- 

(FOIC-388.10). 
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Pr«viou»  section 


PARTSMc 


569C1 

569C.2 

S68c3-569c.e.... 

569C.7-1 

S69C.8-1 

5e9c.9-569c.10. 
569c.11 


PART  570 

570.1 

570.2 

570.3 

570.4. 

570.5 

570.6 

570.7 

670.8 

570.9 « 

570.10 


570.11 

570.12 

57013 

PART  571 

571.1 


571. 1  a.. 
571.1b.. 

571.2.... 
671  3.... 
571.4... 
571.5.... 


571.6.. 

571.7.. 

571.8.. 


571* 

571.10 

571.11 

571.12 

571.13 

571.14 


571.15.. 


571  16.. 
571.17.. 
571.18.. 

571.19.. 


PART  572 

572.1..„ 

572.2 

572.3 

5724 

572.5 

572.6 

572.7 

572.8 

572.9 

572.10 


PART  572a 


572a.  1.. 
572a.2.. 
572a.3.. 
572a.4.. 
572a.5.. 


Pwvfcxjstitia 


Definifions - 

Scope 

tPrevtously  Reserved] 

Subrogadon  o«  the  Corporation  and  Assignmeol  of  Ctaim.. 

Federal  Home  Loan  Banks  as  Secured  Creditor* 

[Previously  Reserved] 

Pnorities —■ ■■ 


[Previouaty  Rescinded] ; 

[Previously  Re<«ked] 

Reserves;  Federal  inauranoe  reaerw.  tranefera  kroni:  undMded  proMa. 

Regulatory  capital 

[Rerrxjved  eftective  March  21. 1985] 

[PrevKXisly  Revo»(ed] — — _.........— ... .— -- 

Appraisals,  payment  for . 


Computation  o(  scheduled  itema,  aaaots  and  specified  assets.. 

[RerTKived  effective  August  16,  1982] 

Separate  corporate  exister>ce  o(  a  service  corporation — 


Most  favored  lender  status. ~ - 

Insurance  of  accounts  evidenced  by  negotiable  instruments.. 
Insurance  of  annuity  accounts — 


Appraisal  of  real  estate  securing  asset  of  insured  institutions . 


Classification  of  certain  assets  - ~ 

Appraisal  policies  and  practices  of  insured  institutiorw. 


Audits  o<  insured  institutions «. 

Interest^rata-iiek  management  — 
Hazard  insurance 


New  section 


PART  389 

Removed 

Removed 

Removed 

Removed 

Removed  ..„ 

Removed..™ 

Re(TK>ved 


RemoMed.. 
671.23 


571.20 

Removed.. 


571.21.„ 


571.22 

Removed.. 
Removed.. 


571.1. 


571.26.. 
571.27.. 


Mergers  and  transfers  of  assets  and  liabilities 

Policy  considerations  regarding  'de  novo'  applications  for  insurance  of  accounts.. 


Cortflicts  of  mteresL 

Investment  in  state  housing  corporation.. 


Corporate  opportunity  in  mured  institutiona.. 


Gold  and  goid-reiated  transactions 

Exclusive  leases  and  similar  agreements _.. 

Applications  processing  guidelines -~... 

Participation  nterests  m  pools  of  loana 

Fidelity  bonds;  acceptable  surety  companies . 


Fiduciary  activities  of  stale-chartered  insured  ir>stitutions  and  service  corpora- 
tior«. 


Mortgage-t>acked-secunties  transactxxi 

[Previously  Removed] 

Accounting  for  troubled  debt  restructuring.. 


Investment  Portfolio  Policy  arxl  accounting  guidelinea.. 


Purchase  of  net  worth  certificates _..... 

Definitions - " 

Application  for  Corporation  purchases  of  net  worth  certificates . 

Delegations 

Right  of  appeal _ - 

Effect  of  Corporation  purchase  of  net  worth  certificatea — 

Dividends 

Brandling _ 

Transactions  with  holding  comparty. 
Board  statutory  autfxxity 


571.2.. 
571.3.. 
571.4.. 
571.5.. 

571.6.. 

571.7.. 
571.8.. 

571.9.. 


Newtnia 


571.10.. 
571.11.. 
571.12.. 
571.13.. 
571.14.. 

571.15.. 


571.6.. 


571.18.. 
571.19.. 


572a.6....: ~  Sunset 

PART  574 

574.1 

574.2 

574.3 


Statement  o<  policy 

Definitior« ~.™ „ . 

Standards  of  eligibility _ _ 

Procedure  for  recommendation  and  deaignelion.. 
Actions  by  Principal  Supervisory  Agent 


Scope  of  part 

Defirutions 


Acquisition  of  control  of  insured  institutions... 


PART  390 

Removed „_.. 

Removed 

RerTX>ved 

Removed 

Removed 

Removed 

Removed 

Removed 

Removed...- 

Removed 

Part  391 

Removed 

Removed 


(FDIC-389.1). 
(FDIC-3e9.2) 
(FDIC-389  3) 
(FDIC-389.4) 
(FDIC-389.5) 
(FDIC-389.6) 
(FDIC-389.7) 


Regulatory  capital. 


Payment  for  appraisals. 


Separate  corporate  existence  of  a  serv- 
ice corporatioa 
Most  favored  lentjar  status. 
(FDIC-386.12). 
(FDIC-386.13). 


Appraiaal  of  real  estate  securing  asset 
of  savings  associations. 

Classification  of  certain  assets. 

Appraiaal  policies  ar>d  practk^s  of  sav- 
ings associations. 

Audits  of  savii>gs  associationa. 

Interest-rate-riak  rrianagement. 

Hazard  ir>eurarK:e. 

Mergers  and  transfers  of  assets  and 
liat>ilities. 

Polwy  considerations  regarding  'de  novo' 
applications. 

Coriflicts  of  interest. 

Investment   in   state   housing   corpora- 


574.1  _ 
574.2.. 
574.3.. 


Corporate  opportunity  in  savings  asso- 
ciations. 

GoM  and  gold-related  transactions. 

Exclusive  leases  and  similar  agreements. 

Applk:ations  processing  gukieliros. 

Participation  interests  in  pools  of  k>ans. 

Fidelity  boryjs;  acceptable  surety  compa- 
nies. 

Fkluciary  activities  of  state<hartered 
savings  associations  and  servk:*  cor- 
porations. 

Mortgage-t)acked-securities  transactKin. 

Accounting  for  troubled  det>t  restructur- 
ing. 

Investment  portfoko  polk:y  and  account- 
ing guklelines. 

(FDIC-390.1). 
(FDIC-390.2). 
(FDIC-390.3). 
(FDIC-390.4). 
(FDIC-390.5). 
(FDIC-390  6). 
(FDIC-390.7). 
(FDIC-390.8). 
(FDIC-390.9). 
(FD\C-39QA0). 

(FDIC-391.1). 
(FCMC-391.2). 
(FDIC-391.3). 
(FDIC-391.4). 
(FDIC-391.5). 
(FDIC-391.6). 

Scope  of  part. 
Definitions. 

Acquisition  of  control  of  savings  associa- 
tions. 
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Previous  section 


Previous  tifle 


574.4 

574.5 „ 

574.6 

574.7 

574.8 

574.100 „ 

PARTS75 

575.1 _ 

575.2 

575.3 „ 

575.4 „ 

575.5 

575.6 

575.7 

575.8 

575.9 

575.10 „ 

575.11 

575.12 ._ 

575.13 

575.14 _ 

575.15 

575.16 

575.17 

675.18 „_ 

575.19 

PART  576a 
575a.1 

575a.2 

PARTS?* 

576.1 _ 

5762 

576.3 

576  4 

576.5 

576.6 

576.7 _ 

5768 

576.9 

576.10 „ 

576.11 _ 

576.12 

PART  577 

577.1 _ 

crr.2 - 

577.3 

577.4 

577.5 

PART  578 

578.1 

PART   SSO—POS- 
SESSION       BY 
RECEIVERS 
FOR        STATE 
ASSOCIA- 
TIONS 


Control 

oarwcaeons  or 


Procedural  requirement 

Determinalion  by  tte  CorporaionL.. 


Oalagattons  of  autfioHty . 
Rebuttal  of  con*ol  agreement. 


Purpose 

Definitions 

Publication  of  noltcs- 


Proof  of  claim _. 

Insured  deposits 

Unirtsured  deposits- 

Agents  of  the  special  representativs . 

Control  k>g  for  proofs  of  claims . 

Review  of  procJ  of  ciaims 

Review  on  the  ments  of  a  claim.. 

Alk)wance,  disallowance,  or  retention  lor  further  review  of  daim. 

Special  representative  and  claims  eownsal. 

Elements  of  review 

Request  for  immediala  determinatkxi _. 

Burden  of  proof 

Exclusion  from  claims  procedure ____„„_ 

Applicaikin  of  claims  procedure ; 

Criteria  for  the  determinatk>n  of  claims  for  provision  of  services,  supplies,  snd 

material. 
Qaima  to  security,  priority,  or  preference 


Presentment  of  claims  to  receivers  required  as  prerequisite  to  commencing 

litigation. 
Inclusion  of  presentment  requirement  in  notk^es  to  potential  aeditors 


Purpose..... _. 

Notice  of  right  to  fite  a  request  (or  review.. 

Filing  a  request  for  review 

Control  of  request  for  review.. 

Basis  for  board  decision 

Burden  of  proof 

Issuance  of  decision __. 

Decisk>n  in  writing.. 
Denial  of  claim .. 


Requests  for  extenskin  of  lime  or  walvar  of  other  procedural  requirements . 

Satisfactk)n  of  claim  certificate _ 

Procedural  questione.... _ _ _ „ 

Purpose 

How  to  tile  a  request  for  expedited  relief.. 
Conterrt  of  request  for  expedited  relief.. 

Decision _ _ 

Requests  lor  extension  of  time  or  waiver  of  otfier  procedural  requirements . 

Assignment  or  pledge  of  Ccrporatx>n'8  assets „„ 


PART  5*3 

583.1 


Bank. 


583.2... 
583.3.- 
563.4-. 


Board 

CofporsAon.. 
State 


574.4.. 
574.»_ 


Control. 

Cerlificatkxis  of 
ports. 


DetsrminaUoii  by  the  Offne. 
Ouaifisd  stock  aauanosa  by  undar-cap- 
erl 


RamoiMd 

PARTS93 
Removed 

Removed 

PARTS** 

Removed 

Rflfnovad .__.. — 
Romovod....___. 

Removed 

Removed 
Removed.... 

Removed 

Removed  ..- 
Removed.— 
ReiTK7ved._ 
Removed .._ 
Removed.-. 

PART  395 

Removed  ..- 
Removed— 
Ra 


ReiTX)v9d » 

PAirrsBs 

Rertxjved — 


DsfagaSons  of  aulhoHty. 
Rebuttal  of  control  agraemenL 

(FDIC-392.1). 

(FDtC-392.2). 

(FDIC-392JI 

(FDIC-392.4t. 

(FDIC-392.5V 

(FDIC-3926). 

(FDIC-392  7V 

(FDK>392-8|. 

(FDIC-392.9). 

(FDIC-392.10>. 

(FDIC-39M1). 

(FDIC-392.12). 

(FDIG-392.13). 

(FDIC-39Z14). 

(FDIC- 392.15). 

(FDIC- 392.16). 

(FDIC-392.17). 

(FDIC-39i18). 

(FOIC-39e.19). 


(FDIC-^93.1). 
(FDIC-393.2). 


(FDIC- 394.1). 

(FDIC-394.2). 

(FDIC-394.3). 

(FT;iC-394.4). 

(FD»0-394.5). 

(FDIC-394.5). 

(FDIC-394.7). 

(FDfC-394.8). 

(FDIC-394  9). 

(FDIC-394.10). 

(FDIC-394.11). 

(FD1C-394.tZJ. 


(FDIC-395.1). 
(FOIC-395.2). 
(FDIC-395.3). 
(FDIC-395.4). 
(FOIC-395.5). 


{FDIC-398.1). 


580.1- 
580.2- 


580.3- 
580.4- 
580.5.. 
580.6- 
580.7- 


683.5.. 


Supervisory  agenf.. 


Scope. 

PfooadiFa  upon . 

Notica  of  appointmenL 

IrTventDry. 

Inspection  of  reports. 
Delegation  by  reoaivar 
rnat  dbcfiarge  and 


of 


Acquira. 


Bank  huMng  oompflrry. 
District  Director. 
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Pravtout  section 


S83.6.. 
583.7- 

se3.s.. 


583.9..... 
583.10... 
583.11. _ 
583.12... 


583.13.. 


583.14.. 
583.15.. 
583.16.. 
583.17.. 


583  18 

583.19 


583.20...... 

583.21 

583.22 

583.23 

583.24. 

583.25 

583.26 

583.27 


PARTSM 

584.1 

584.2 

584  2a -. 


584.2-1.. 
5842-2.. 


584.3 

584.4 

584.4-1.. 
584.5 


584.5-1...- 

584.6 

584.7 

584.8 

584.9 

584.10 — ... 

PARTSeS 

585.1 _ -.. 

585.2 „.... 

PARTSM 

588.1 

PARTSM 

589.1 

589.2 

589.3 


Previous  tiUe 


PART  590 

590.1 

590.2 

590.3 

590.4 


590.5 

590.100 . 


590.101 

PARTS91 

591.1 

591  i 

591 J 


Insured  institution 

Uninsured  institution.. 


Company - 

Parent  Comparry 

Savings  and  loan  holding  company 

Muttipto  savings  and  loan  holding  company 

Diversifed  savings  and  loan  holding  company.. 


Subsidiary.. 
Affiliata 


Debt  security 

Outstanding  debt.. 


Net  worth 

Consdidatad  net 


Consolidated  net  earnings 

CoraoMated  net  income  available  tor  Interest. 

Consolidated  debt  service  requirements 

Registrant 

Officer *— «...».......- -.. 

Diractor - „,„„..—.>...»....■..................... 

Control - 


Qualified  thrift  lender  status . 


Registration,  examination,  and  reports - 

Prohibited  activities 

Exempt  savings  and  loan  holding  companies  and  grandfathered  activities . 

Prescribed  services  and  activities  of  savings  and  loan  holding  companies . 

Permissible  nonbanking  activities  ol  savings  and  loan  holding  companies.. 


Transactions  with  affiliates 

Prohitjrted  acquisitions . ............... 

[Previously  Removed] . — .' 

Advarxse  notice  of  proposed  dividend  declarations . 


ReTief  from  outstanding  prohibitions  on  payment  of  dividends ... 

Holding  company  indebtedness .... 

Payment  of  dividends  to  a  diversified  savings  and  loan  holding  company.. 

Claims  of  diversified  savings  and  loan  holding  company  status 

Prohibited  acts 

Statements,  applications,  reports,  and  notices  to  be  filed 


Amendment  of  regulations . 
Hearings - 


Application  involving  gold  or  gold-related  transactioitt . 


[Previously  Removed! .... 
[Previously  Removed].... 
[Previously  Removed] .... 


Authority,  purpose,  scope.. 
Definitions 


f4ew  section 


583.5.... 
563.21.. 
583.24.. 
583.16.. 
583.8.... 
583.6.... 
583.15.. 
583.20.. 
583.12.. 

583.11.. 


583.13 

583.23 

583.2 

Removed.. 
Removed.. 

583.17 

Removed.. 
Removed.. 

583.19 

Removed.. 
Removed.. 
Removed.. 

583.18 

583.14 

583.9 

583.7 

584.6 


584.1... 
584.2... 
584.2a.. 


584.2-1.. 
584.2-2.. 


584.3.. 
584.4.. 


584.5.- 

Removed.. 
Removed.. 
Removed.. 
Removed.. 

584.9 -.. 

584.10 


Removed.. 
584.11 


Removed.. 


Operation „ 

Consumer  protection  rules  for  federally-ralated  loans,  mortgages,  credit  sales 
and  advances  secured  by  first  liens  on  residential  mobile  homes. 


Interpretations 

Status  of  interpretations  issued  under  Public  Law  96-161 . 


State  cnminal  usury  statutes. 


Authority,  purpose,  and  scope .. 
Definitions 


Loans  originated  by  federal  associations . 


590.1 . 
590.2. 
590.3.. 
590.4.. 


Removed.. 
590.100.... 


590.101 . 


591.1.. 
591.2.. 
591.3.. 


New  title 


BIF. 

Savings  Assoctatiort 

Uninsured  Institution. 

Person. 

Corporation. 

Cornpany. 

Parent  Company. 

Savings  and  Loan  Holding  Company. 

Multiple  Savings  and  Loan  Holding  Com- 
pany. 

Diversified  Savings  and  Loan  Holding 
Company. 

Office. 

Subsidiary. 

Affiliate. 


Qualified  thrift  lender. 


SAIF. 


Registrant. 

Officer. 

Director. 

Control. 

Qualified  thnft  lender  status. 


Registration,  examination,  and  reports. 

Prohitxted  activities. 

Exempt  savings  and  loan  holding  com- 
panies and  grandfathered  activities. 

Prescrltjed  services  and  activities  of  sav- 
ings and  loan  holding  companies. 

Permissible  bank  holding  company  ac- 
tivities of  savings  and  loan  holding 
companies. 

Transactions  with  affiliates. 

Prohibited  acquisitions. 

Advance  notice  of  proposed  dividend 
declarations. 


Prohibited  acts. 

Statements,   applications,   reports,   and 
notk:es  to  be  filed. 


Hearings. 


Auttwrity,  purpose,  scope. 

Definitions. 

Operation. 

Consumer  protection  rules  for  federally- 
related  k)ans.  mortgages,  credit  sales 
and  advance  secured  by  first  liens  on 
residential  rTK>bile  homes. 

Status  of  interpretatk>ns  issued  under 

Public  Law  96-161. 
State  cnminal  usury  statutes. 


Authority,  purpose,  and  scope. 
[)erinitions. 

l.oans  originated  by  Federal  savings  as- 
sociations. 
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Previous  section 


Previous  title 


591.4 „ 

591.5.- 

591.6 


PARTEM 

592.1 

592.2-592.10.-. 

592.11 

592.12 

592.13-592.16.. 
592.17 _ 


Loans  oilgiiiated  by  landars  other  than  federal  associations . 

Limitation  on  sjiarciw  of  due-orvsale  clauses 

Interpretations 


Defirvtior^  — 

[Reserved]. 

General  authority. 

Assessments  on  insured  institutiont~ 

[Reserved] 


Book-entry  procedure  for  Financing  Corporatxxi  secunties.. 


581.4 

.  5»1.5. 

561.6 


Loam  ociglnalad  bt  landers 
federal  savings  anoriationi. 

tmeiprewidna. 


Removed.. 
Removed.. 


namovad.. 
Removed^ 
Hemo^^d« 


List  of  Subjects 

12  CFR  Part  500 

Organization  and  functions 
(Government  agencies). 

12  CFR  Part  502 

Assessments,  Federal  home  loan 
banks. 

12  CFR  Part  503 

Privacy. 
12  CFR  Pert  504 

Classified  information. 
12CFRPart505 

Freedom  <rf  mformation. 

12  CFR  Port  508 

Administrative  practice  and 
procedure.  Crime.  Savings  associations. 

12  CFR  Part  509 

Administrative  practice  and 
procedure. 

12  cm  Part  510 

Administrative  practice  and 
procedure. 

12  CFR  Part  512 

Administrative  practice  and 
procedure,  Investigations. 

12  CFR  Part  513 

Accountants,  Administrative  practice 
and  procedure.  Lawyers. 

12  CFR  Part  515 

Infants  and  children.  Postal  service. 

12  CFR  Part  528 

Advertising.  Civil  rights.  Credit  Fair 
housing.  Mortgages.  Reporting  and 
recordkeaping  requirements.  Signs  and 
symbols. 

12  CFR  Part  529 

Civil  ri^ts.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  533 

Connmer  piotcotiaii,  Electronic  funds 
transfers. 


12  CFR  Part  535 

Credit  Intergovernmental  relations, 
Trade  practices. 

12  CFR  Part  541 

Savings  associations. 
12  CFR  Part  543 

Savings  associations. 
12  CFR  Part  544 

Savings  associations. 

12  CFR  Part  545 

Accounting,  Consimier  protection. 
Credit  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  546 

Savings  associations. 
12  CFR  Part  548 

Savings  associations. 
12  CFR  Part  549 

Savings  associations. 

12  CFR  Part  550 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Trusts  and  trustees. 

12  CFR  Part  552 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  556 

Savings  associations. 
12  CFR  Part  561 

Savings  associations. 

12  CFR  Part  563 

Accoxmting.  Advertising.  Bank  deposit 
insurance.  Currency.  Flood  insurance. 
Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
associations. 


12  CFR  Part  563a 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Security  measures. 

12  CFR  Part  563b 

Reporting  and  recordkeeping 
requirements.  Sayings  associations. 
Seciuities. 

12  CFR  Part  563c 

Accounting,  Reporting  and 
recordkeeping  requirements.  Savings 
associations,  Securities. 

12  CFR  Part  563d 

Authority  delegations  (Goverrunent 
agencies).  Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  563e 

Commtuiity  development  Credit 
Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  563f 

Antitrust  Holding  companies.  Savings 
associations. 

12  CFR  Part  563g 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  566 

Liquidity,  Mortgages.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  567 

Capital.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  569 

Savings  associations.  Securities. 

12  CFR  Part  571 

Accounting,  Conflicts  of  interest 
Gold,  Reporting  and  recordkeeping 
requirements.  Savings  sssocistions. 
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12  CFR  Part  574 

Administrative  practice  and 
procedure,  Holding  companies.  Savings 
associations.  Securities. 

12  CFR  Part  579 

Savings  associations. 
12  CFR  Part  580 

Savings  associations. 
12  CFR  Part  583 

Holding  companies,  Savings 
associations. 

12  CFR  Part  584 

Holding  companies,  Reporting  and 
recordkeeping  requirements.  Savings 
associations,  Securities. 

12  CFR  Part  590 

Banks,  Banking,  Manufactured  homes, 
Mortgages,  Savings  associations. 

12  CFR  Part  591 

Banks,  Banking,  Mortgages,  Savings 
associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  revises  chapter  V, 
tide  12,  Code  of  Federal  Regulations  to 
read  as  follows: 

CHAPTER  V-OFFICE  OF  THRIFT 
SUPERVISION,  DEPARTMENT  OF  THE 
TREASURY 

SUBCHAPTER  A-ORGANIZATION  AND 
PROCEDURES 

Part 

500  Organization  and  channelling  of 
functions. 

502  Assessments. 

503  Privacy  Act. 

504  National  security  information. 
506  Freedom  of  Information  Act. 

508  Removals,  suspensions,  and 
prohibitions  where  a  crime  is  charged  or 
proven. 

509  Rules  of  practice  and  procedure  in 
adjudicatory  proceedings. 

510  Miscellaneous  organizational 
regulations. 

512  Rules  for  investigative  proceedings  and 
formal  examination  proceedings. 

513  Practice  before  the  Office. 

515    Use  of  penalty  mail  in  the  location  and 
recovery  of  missing  children. 

SUBCHAPTER  B— CONSUMER-RELATED 
REGULATIONS 

528  Nondiscrimination  requirements. 

529  Nondiscrimination  in  federally  assisted 
programs. 

533    Electronic  fund  transfers. 

535    Prohibited  consumer  credit  practices. 

SUBCHAPTER  C— REGULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

541    Definitions. 

543  Incorporation,  organization,  and 
conversion  of  Federal  mutual  ' 
associations. 

544  Charter  and  bylaws. 


545  Operations. 

546  Merger,  dissolution,  reorganization,  and 
conversion. 

550    Trust  powers  of  Federal  savings 

associations. 
552    Incorporation,  organization,  and 

conversion  of  Federal  stock  associations. 
556    Statements  of  policy. 

558  possession  by  conservators  for  Federal 
savings  associations. 

559  Possession  by  receivers  for  Federal 
savings  associations. 

SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

561    Definitions. 

563  Operations. 

563b    Conversion  from  mutual  to  stock  form. 

563c    Accounting  requirements. 

563d    Securities  of  savings  associations. 

563e    Community  reinvestment 

563f    Management  official  interlocks. 

563g    Securities  offerings. 

566  Liquidity 

567  Capital. 

568  Minimum  security  devices  and 
procedures. 

569  Proxies. 

571    Statements  of  policy. 
574    Acquisition  of  control  of  savings 
associations. 

SUBCHAPTER  E— REGULATIONS 
APPLICABLE  TO  STATE-CHARTERED 
SAVINGS  ASSOCIATIONS 

579  Possession  by  conservators  for  state 
savings  associations. 

580  Possession  by  receivers  for  state 
savings  associations. 

SUBCHAPTER  F— REGULATIONS  FOR 
SAVINGS  AND  LOAN  HOLDING 
COMPANIES 

583    Defmitions. 

564  Regulated  activities. 

SUBCHAPTER  Q— REGULATIONS  FOR 
FEDERALLY-RELATED  MORTGAGE  LOANS 

590  Preemption  of  state  usury  laws. 

591  Preemption  of  state  due-on-sale  laws. 

SUBCHAPTER  A-ORGANIZATION  AND 
PROCEDURES 

PART  500— ORGANIZATION  AND 
CHANNELUNG  OF  FUNCTIONS 

Sec. 

Subpart  A— Function*  and  RMponsibillti«s 
of  th«  Director  of  th«  Offic*  of  Thrift 
Supervision 

500.1    General  statement  and  statutory 
authority. 

500.3  The  Federal  savings  association 
system. 

500.4  Supervision  and  regulation  of  savings 
associations. 

500.5  District  of  Columbia  savings 
associations. 

500.6  General  statement  concerning  gender- 
related  terminology. 

Suttpart  B— General  Organization 

500.10  The  Office. 

500.11  Secretary  to  the  Office. 


500.12  Senior  Deputy  Director  for 
Congressional  Relations  and 
Communications. 

500.13  Senior  Deputy  Director  for 
Management 

500.14  Chief  Economist 
500.17    The  Chief  Counsel. 

500.19  Senior  Deputy  Director  for 
Supervision  (Operations). 

500.20  Senior  Deputy  Director  for 
Supervision  (Policy). 

Subpart  C— Procedure* 

500.30    General  statement  concerning 

procedures  and  forms. 
500.32    Offices  of  the  Office  of  Thrift 

Supervision;  information  and  submittals. 

Authority:  Sec.  3.  as  added  by  sec.  301, 103 
Stat.  278  (12  U.S.C.  1462a);  sec.  4.  as  added  by 
sec.  301, 103  Stat  280  (12  U.S.C  1463);  sec.  5. 
48  Stat.  132,  as  amended  (12  U.S.C.  1464). 

Subpart  A— Functions  and 
Responsibilities  of  the  Director  of  the 
Office  of  Thrift  Supervision 

S  S00.1    General  statement  and  statutory 
authority. 

The  Director  of  the  Office  of  Thrift 
Supervision  (referred  to  in  this  chapter 
as  "Director"  or  "Office")  is  responsible 
for  the  administration  and  enforcement 
of  the  Home  Owners'  Loan  Act  of  1933, 
("HOLA"),  and  appUcable  portions  of 
the  Federal  Deposit  Insurance  Act  and 
with  respect  to  savings  associations 
subject  to  provisions  of  the  foregoing 
acts  and  title,  the  Bank  Protection  Act  of 
1968.  the  Truth  in  Lending  Act  and  the 
Fair  Credit  Reporting  Act. 

S  500.3    The  Federal  saving*  aasociation 
system. 

The  Office  is  authorized  imder  such 
rules  and  regulations  as  it  may  prescribe 
to  provide  for  the  organization, 
incorporation,  examination,  operation, 
and  regulation  of  Federal  savings 
associations.  Under  this  authority,  the 
Office's  functions  include,  but  are  not 
limited  to,  regulation  of  the  corporate 
structure  of  such  associations, 
regulation  of  the  distribution  of  their 
earnings,  regulation  of  their  lending  and 
other  investment  powers,  acting  upon 
their  appUcations  for  facility  offices 
(including  branch  offices,  limited 
facilities,  mobile  facilities  and  satellite 
offices),  the  regulation  of  mergers, 
conversions,  and  dissolutions  involving 
such  associations,  the  appointment  of 
conservators  and  receivers  for  such 
associations,  and  the  enforcement  of 
laws,  regulations,  or  conditions  against 
such  associations  or  the  officers  or 
directors  thereof  by  proceedings  under 
section  5  of  the  Home  Owners'  Loan  Act 
of  1933,  as  amended. 


S  5004   Superviaion  and  regulation  of 
aaving*  aBsociatton*. 

The  Office  regulates  and  examines 
savings  associations  within  the 
authority  conferred  by  the  HOLA  and 
the  FDIA  and  is  authorized  to  enforce 
appUcable  laws,  regulations,  or 
conditions  against  savings  associations 
or  the  officers  or  directors  thereof  by 
proceedings  under  section  5  of  the 
HOLA  and  section  8  of  the  FDL\  as 
amended.  The  Office  also  regulates  and 
supervises  savings  and  loan  holding 
companies  pursuant  to  the  provisions  of 
section  10  of  the  HOLA,  as  amended, 
and  section  8  of  the  FDIA. 

{500.5    District  of  Columbia  savings 
association*. 

The  Office  exercises  supervisory  and 
regulatory  authority  over  all  building 
and  loan  or  savings  and  lean 
associations  and  similar  institutions  of 
or  doing  business  in  or  maintaining 
offices  in  the  District  of  Columbia. 

§  500.6    General  atatement  concerning 
ger)der-related  terminology. 

The  statutes  administered  by  the 
Office  and  the  rules,  regulations. 
poUcies,  practices,  publications, 
directives,  and  guidelines  promulgated 
pursuant  to  such  statutes  diat  prescribe 
the  course  and  methods  to  be  followed 
by  the  Office  that  inadvertently  use  or 
contain  gender-related  terminology  are 
to  be  interpreted  as  equally  applicable 
to  either  sex. 

Subpart  B — General  Organization 

§500.10   The  Office. 

The  Office  of  Thrift  Supervision  is  an 
Office  of  the  Department  of  the 
Treasury.  Its  functions  are  to  charter, 
supervise,  regulate  and  examine  Federal 
savings  associations  and  to  supervise, 
regulcte,  and  examine  all  savings 
associations.  It  is  directed  by  a  Director, 
who  is  appointed  by  the  President  and 
confirmed  by  the  Senate  to  a  five  year 
term. 

§  500.1 1    Secretary  to  the  Office. 

The  Secretary  to  the  Office  is 
responsible  for  the  secretarial  functions 
of  the  Office  and  has  custody  of  the 
records  of  the  Office.  The  Secretary  to 
the  Office  is  responsible  for  the 
preparation  and  maintenance  of  the 
Record  of  all  official  actions  of  the 
Office,  for  the  authentication  of 
documents  and  for  certifications.  The 
Office  of  the  Secretary  provides  general 
record  services  for  the  Office  through 
the  Files  and  Docket  Section,  which  is 
tmder  the  direction  and  supervision  of 
the  Secretary  to  the  Office. 


9  500.12    Senior  Deputy  Director  for 
Congre**ional  Relation*  and 
Communication*. 

The  Senior  Deputy  Director  for 
Congressional  Relations  and 
Communications  is  responsible  to  the 
Director  for  ensuring  appropriate 
coordination  and  conmiunication  with 
Congress  and  the  public  and  the  news 
media. 

{500.13    Senior  Deputy  Director  tor 
Management. 

The  Senior  Deputy  Director  for 
Management  is  responsible  for  the 
administration  and  management  of  the 
internal  financial  operations  of  the 
Office,  including  budgeting,  accounting, 
receipt,  and  disbursement  of  funds; 
control  processing,  and  payment  of 
expenses;  and  maintenance  of  pay  and 
leave  records.  The  responsibility 
includes  the  supervision  and 
administration  of  the  office. 

{500.14    Chief  Economist 

The  Chief  Economist,  as  principal 
economic  adviser  to  the  Office,  is 
responsible  for  the  design  and 
supervision  of  economic  analysis  in  the 
areas  of  general  economic 
developments,  capital  and  mortgage 
markets,  housing,  and  the  savings  and 
loan  industry  and  competing  financial 
intermediaries,  as  well  as  matters 
relating  to  legislation,  regulation,  and 
pohcies  of  the  Office.  The  Chief 
Economist's  responsibihties  also 
include:  Developing  and  maintaining 
various  research,  statistical,  and 
econometric  programs  to  gather  and 
keep  current  information  relating  to  the 
savings  and  loan  industry;  providing 
research  support  and  advice  to  the 
Office  and  acting  as  official  economic 
spokesman  for  the  Office. 

{500.17    The  Chief  Counsel 

The  Chief  Counsel  is  the  chief  legal 
officer  of  the  Office  and  has,  among 
other  functions,  those  set  forth  below. 
The  Chief  Counsel  is  responsible  for  the 
representation  of  the  Office  in  judicial 
proceedings  in  which  the  Office  is 
involved  as  a  party  or  as  amicus  curiae, 
except  for  those  enforcement  actions  in 
which  the  Office  is  represented  by  the 
Office  of  Enforcement  He  also  is 
responsible  for  defending  all  appeals  of 
final  Office  orders  in  the  federal  Courts 
of  Appeal.  The  Chief  Counsel  is 
responsible  for  advising  the  Office  with 
respect  to  interpretations  involving 
questions  of  law,  for  the  preparation  of 
legislation  submitted  by  the  Office  to 
Congress,  for  the  preparation  of  Office 
comments  to  Congress  upon  pending 
legislation,  and  for  the  preparation  and 
interpretation  of  regidations.  In  addition, 


the  Chief  Counsel  also  Is  responsible  for 
dealing  with  general  problems  arising 
under  the  Administrative  Procedure  Act 
and  for  dealing  with  legal  problems 
arising  under  appUcations  to  the  Office. 

(SOait    Senior  Deputy  Director  for 
Superviaion  (OperatlonaV. 

The  Seruor  Deputy  Director  for 
Supervision  (Operations]  serves  as  chief 
haison  between  the  12  District  Offices 
and  the  Office  and  oversees  the 
operations  and  financial  programs  of 
each  I^istrict  Office.  The  Senior  Deputy 
Director  for  Supervision  (Operations)  is 
responsible  for  ensuring  that  the  District 
Offices  conform  with  appUcable  laws  as 
weU  as  Office  regulations  and  poUcies 
and  for  arranging  annual  audits  of  each 
of  the  District  Offices.  The  Senior 
Deputy  Director  for  Supervision 
(Operations]  is  responsible  for 
processing,  reviewing,  and  evaluating 
certain  applications  to  the  Office,  except 
for  appUcations  which  are  approved  by 
other  agents  or  offices  of  the  Office 
pursuant  to  delegated  authority. 

{500.20    Senior  Deputy  Director  for 
Superviaion  (Policy). 

The  Senior  Deputy  Director  for 
Supervision  (PoUcy)  is  responsible  for 
developing,  as  directed  by  the  Director, 
poUcy  guidelines  for  the  Office  in  the 
areas  within  the  Office's  authority. 

Sut>part  C — Procedures 

{  500.30    General  statement  concerning 
procedure*  and  formak 

(a)  Rules  and  procedures  of  the  Office 
are  pubUshed  in  chapter  V  of  tide  12  of 
the  Code  of  Federal  Regulatioiu  and  in 
supplementary  material  pubUshed  in  the 
Federal  Register.  The  statutes 
administered  by  the  Office  and  the  rules 
and  regulations  promulgated  pursuant  to 
such  statutes  prescribe  the  course  and 
method  of  the  formal  procedures  to  be 
followed  in  proceedings  of  the  Office. 
These  are  supplemented  where 
practicable  by  informal  procedures 
designed  to  aid  the  pubUc  and  faciUtate 
the  execution  of  the  Office's  functions. 
The  informal  procedures  of  the  Office 
consist  principally  in  the  rendering  of 
advice  and  assistance  to  members  of  the 
pubUc  dealing  with  the  Office.  Opinions 
expressed  by  members  of  the  staff  do 
not  constitute  an  official  expression  of 
the  views  of  the  Office,  but  do  represent 
views  of  persons  working  with  the 
provisions  of  the  statute  or  regulation 
involved. 

(b)  Information  with  respect  to 
procedures,  forms,  and  instructions  of 
the  Office  is  available  to  the  pubUc  at 
the  headquarters  of  the  Office.  Forms  of 
concern  to  the  pubUc  consist  principally 
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of  periodic  financial  reports  and  of 
applications  to  the  Office.  The  Office 

may  from  time  to  time  require  the 
completion  by  individuals  or  savings 
associations  of  miscellaneous  forms, 
questionnaires,  reports,  or  other  papers. 
In  each  instance,  the  individual  or 
savings  association  is  given  actual  and 
timely  notice  of  the  scope  and  contents 
of  the  papers  in  question. 

{500.32    OffloM  of  the  Offic*  of  Thrift 
Supsrvtskm;  Inf onnation  and  Mibintttaia. 

(a)  The  headquarters  of  the  Office  is 

located  at  1700  G  Street.  NW., 
Washingtoa  DC  20552.  General 
information  concerning  the  Office  and 
District  Offices  of  the  Office  may  be 
obtained  in  person  at  that  location  or  by 
written  request  addressed  to  the 
Secretary  to  the  Office.  1700  G  Street 
NW..  Washington.  DC  20552. 

(b)  The  District  Offices  of  the  Office 
and  their  districts  are  as  follows: 

(1)  Boston  District  Offlce,  One 
Financial  Center,  20th  Floor.  Boston. 
Massachusetts  02111.  (District: 
Connecticut.  Maine,  Massachusetts. 
New  Hampshire,  Rhode  Island. 
Vermont). 

(2)  New  York  District  Office.  1  World 
Trade  Center,  Floor  103.  New  York.  New 
York  10046.  (District  New  Jersey,  New 
York.  Puerto  Rico,  Virgin  Islands). 

(3)  Pittsburgh  District  Office.  20 
Stanwix  Street  One  Riverfront  Center, 
Pittsburgh.  Pennsylvania  15222.  (District: 
Delaware.  Pennsylvania,  West  Virginia). 

(4)  Atlanta  District  Office.  1475 
Peachtree  Street  NE.,  Atlanta,  Georgia 
30309.  (District:  Alabama,  District  of 
Columbia,  Florida,  Georgia,  Maryland. 
North  Carolina.  South  Carolina, 
Virginia). 

(5)  Cincinnati  District  Office,  2000 
Atrium  n,  221  E.  4th  Street  Cincinnati. 
Ohio  45202.  (District  Kentucky.  Ohio. 
Tennessee). 

(6)  Indianapolis  District  Office.  1350 
Merchants  Plaza.  South  Tower.  115 
West  Washington  Street.  Indianapolis. 
Indiana  46204.  (District:  Indiana. 
Michigan). 

(7)  Chicago  District  Office,  111  East 
Wacker  Drive,  Suite  800,  Chicago, 
niinois  60601.  (District  Illinois, 
Wisconsin). 

(8)  Des  Moines  District  Office,  907 
Walnut  Street  Des  Moines,  Iowa  50309. 
(District  Iowa.  Miimeeota,  Missouri, 
North  Dakota,  South  Dakota). 

(9)  Dallas  District  Office,  500  E.  John 
Carpenter  Freeway,  P.O.  Box  619026, 
Dallas/Fort  Worth.  Texas  75261. 
(District:  Arkansas.  Louisiana, 
Mississippi.  New  Mexico,  Texas). 

(10)  Topeka  District  Office,  3 
Townsite  Plaza.  200  East  eth  Street 
Topeka.  Kansas  66603.  (Dietrict 


Colorado.  Kansas.  Nebraska. 
Oklahoma). 

(11)  San  Francisco  District  Office.  580 
California  Street.  10th  Floor,  San 
Francisco,  California  94104.  (District 
Arizona,  California,  Nevada). 

(12)  Seattle  District  Office,  1501  4th 
Avenue,  19th  Floor,  Seattle.  Washington 
98101.  (District  Alaska,  Hawaii,  Guam. 
Idaho.  Montana,  Oregon,  Utah, 
Washington.  Wyoming). 

PART  502— ASSESSMENTS 

Authority:  Sec  9.  as  added  by  sec  301, 103 
Stat.  316  (12  U.S.C.  14671. 

1 502.1    Intartm  ■■■awments  and  tmt. 

(a)  Interim  assessments  and  fees.  To 
funa  the  Office's  operations  until  a 
permanent  assessment  mechanism  is  in 
place,  the  Director  shall  issue  an  initial 
assessment  or  assessments  upon 
savings  associations,  calculated  on  the 
basis  established  in  paragraphs  (b)  and 
(c)  of  this  section  and  payable  by  the 
means  prescribed  in  paragraph  Qi)  of 
this  section,  except  that  the  Director 
may  in  special  cases  direct  that  payment 
be  made  by  the  means  prescribed  in 
paragraph  (i)  of  this  section.  The 
Director  may  also  issue  initial 
assessments  under  paragraphs  (d) 
through  [g)  of  this  section. 

(b)  Interim  examination  fees  for 
savings  associations.  Each  savings 
association  shall  pay  to  the  Office  an 
assessment  fee  or  fees.  The  amount  of 
the  assessment  shall  be  calculated  as  a 
percentage  of  each  assessed  savings 
association's  assets  as  shown  on  its 
Thrift  Financial  Report  for  the  most 
recent  month.  The  percentage  of  assets 
shall  be  the  same  for  each  savings 
association.  The  percentage  to  be 
apphed  shall  be  announced  by  the 
Director  and  shall  (except  as  adjusted 
by  paragraph  (c)  of  this  section)  be 
determined  by  him  based  on  his 
estimate  of  necessary  revenues. 

(c)  Working-capital  fund.  The  Director 
may  establish  a  working-capital  fund 
pursuant  to  section  9(7)  of  the  Home 
Owners'  Loan  Act  of  1933,  as  amended. 
The  working-capital  fund  shall  be 
funded  by  collections  by  the  Director  of 
fees  under  paragraph  (b)  of  this  section 
at  a  level  in  excess  of  expenses  actually 
incurred  by  the  Office  during  the  interim 
period.  If  the  Director  collects  an  interim 
assessment  or  assessments  under 
paragraphs  (d)  and  (e)  of  this  section,  he 
may  likewise  set  those  assessments  at  a 
level  to  contribute  to  the  working-capital 
fund  authorized  by  this  paragraph  (c). 
The  Director  shall  refund  to  the  payors 
funds  collected  in  excess  of  those  diat 
he  deems  necessary  to  maintain  the 


working-capital  fund  and  to  pay  the 
Office's  expenses. 

(d)  Examination  fees  for  affiliates. 
Each  affiliate  of  a  savings  association, 
in  the  discretion  of  the  Director,  shall 
pay  to  the  Office  an  assessment  fee  or 
fees.  The  amount  of  the  assessment 
shall  be  calculated  as  a  percentage  of 
each  assessed  affiliate's  assets  as 
shown  in  the  most  recent  statement  on 
file  with  the  Office  or,  if  there  is  no  such 
statement  the  results  of  the  most  recent 
examination.  The  percentage  of  assets 
shall  be  the  same  for  each  assessed 
affiliate  except  as  the  Director  may 
otherwise  direct  The  percentage  to  be 
applied  shall  be  announced  by  the 
Director  and  shall  (except  as  adjusted 
by  paragraph  (c)  of  this  section)  be 
determined  by  him  based  on  his 
estimate  of  necessary  revenues. 

(e)  Further  fees  for  examinations  and 
supervisory  activities.  The  Director  may 
assess  upon  institutions  for  which  the 
Director  is  the  appropriate  Federal 
banking  agency,  within  the  meaning  of 
section  3  of  the  Federal  Deposit 
Insurance  Act  additional  interim  fees 
that  may  be  necessary  to  fund  the  direct 
and  indirect  expenses  of  the  Office. 
Such  fees  shall  be  imposed  in  proportion 
of  the  assets  or  resources  of  the 
institutions. 

(f)  Fees  for  fiduciary  examinations. 
The  Director  may  assess  interim  fees 
adequate  to  cover  the  cost  of 
examinations  of  fiduciary  activities  of 
savings  associations  that  exercise 
fiduciary  powers.  The  fees  shall  be 
assessed  upon  the  institution  examined, 
and  may  include  office  analysis, 
overhead,  per  diem,  travel  expense,  and 
other  costs,  direct  or  indirect 
attributable  to  the  examination. 

(g)  Processing  fees.  The  Director  may 
establish  an  interim  schedule  of  fees  for 
processing  applications,  filings,  notices, 
requests  for  approval,  and  other  such 
submissions.  Such  fees  shall  be  set  at  an 
amount  necessary  to  cover  the  Office's 
projected  costs  of  processing  such 
submissions.  Submissions  for  which  a 
processing  fee  is  required  shall  not  be 
processed  if  the  fee  is  not  tendered  with 
the  submission,  except  in  the  discretion 
of  the  Director  or  his  designees. 

(h)  Collection  of  fees  and  assessments 
by  debit  of  accounts  at  Federal  Home 
Loan  Banks.  Each  association  that  is: 

(1)  Subject  to  fees  and  assessments 
<under  paragraphs  (a)  through  (f)  of  this 
section,  and 

(2)  A  member  of  a  Federal  Home  Loan 
Bank,  shall  establish  at  its  Federal 
Home  Loan  Bank  a  demand  deposit 
account  for  the  piapose  of  paying  such 
fees  and  assessments. 
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Each  such  member  association,  using  a 
form  approved  by  the  Director,  shall 
authorize  its  Federal  Home  Loan  Bank 
to  debit  such  account  directly  to 
effectuate  payment  of  assessments  and 
fees  to  the  Office,  and  shall  maintain 
funds  in  such  account  in  sufficient 
amount  to  pay  its  obligations  to  the 
Office.  The  Director  shall  mail  a 
payment  notice  to  each  such  association 
at  least  five  days  prior  to  the  date  that 
any  such  account  is  to  be  debited  to  pay 
the  member  association's  obligations  to 
the  Office,  which  notice  shall  specify  the 
date  on  which  the  debit  is  to  occur. 

(i)  Direct  billing  of  associations.  As 
an  alternative  to  the  payment 
mechanism  described  in  paragraph  (h) 
of  this  section,  the  Director  may  collect 
assessments  by  sending  notice  and 
demand  for  direct  payment  thereof  to  an 
assessed  association.  In  such  case,  the 
association  shall  pay  the  fee  or 
assessment  identified  in  such  notice  not 
later  than  the  date  specified  in  such 
notice.  This  payment  procedure  shall  be 
used  to  collect  fees  and  assessments 
from  assessed  institutions  that  are  not 
members  of  a  Federal  Home  Loan  Bank. 

(j)  Interest  For  all  associations, 
overdue  fees  and  assessments  shall  bear 
interest  Such  interest  shall  be 
calculated  at  a  rate  (to  be  redetermined 
quarterly)  equal  to  150  percent  of  the 
average  of  the  bond-equivalent  rates  of 
13-week  Treasury  bills  auctioned  during 
the  preceding  calendar  quarter. 

PART  503— PRIVACY  ACT 

Authority:  Sec.  552a,  80  Stat.  383.  as 
amended  (5  U.S.C.  552d);  aec.  3,  as  added  by 
sec.  301, 103  Stat.  278  (12  U.S.C.  1462a);  sec.  4. 
as  added  by  sec.  301, 103  Stat.  280  (12  U.S.C 
1463);  sec  5,  48  Stat  132,  as  amended  (12 
U.S.C  1464). 

Cioss  Reference:  See  31  CFR  part  1, 
subpart  C 

S  503.1    Scope  and  proceduras. 

(a)  In  general.  The  Privacy  Act 
regulations  of  the  Department  of  the 
Treasiny,  31  CFR  part  1,  subpart  C 
apply  to  the  Office  as  a  component  part 
of  the  Department  of  the  Treasury.  This 
part  503  sets  forth,  for  the  Office, 
specific  notification  and  access 
procedures  with  respect  to  particular 
systems  of  records,  and  identifies  the 
officials  designated  to  make  the  initial 
determinations  with  respect  to 
notification  and  access  to  records  and 
accountings  of  disclosures  of  records. 
This  part  503  also  sets  forth  the  specific 
procedures  for  requesting  amendment  of 
records  and  identifies  the  officials 
designated  to  make  the  initial  and 
appellate  determinations  with  respect  to 
requests  for  amendment  of  records.  It 
identifies  the  officials  designated  to 


grant  extensions  of  time  on  appeal,  the 
officials  with  whom  "Statements  of 
Disagreement"  may  be  filed,  the  official 
designated  to  receive  service  of  process 
and  the  addresses  for  deUvery  of 
requests,  appeals,  and  service  of 
process.  In  addition,  it  references  the 
notice  of  systems  of  records  and  notices 
of  the  routine  uses  of  the  information  In 
the  system  required  by  5  U.S.C  552a(e) 
(4)  and  (11)  and  published  annually  by 
the  Office  of  the  Federal  Register  in 
"Privacy  Act  Issuances." 

(b)  Requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures.  Initial  determinations  under 
31  CFR  1.26,  whether  to  grant  requests 
for  notification  and  access  to  records 
and  accountings  of  disclosures  for  the 
Office,  will  be  made  by  the  head  of  the 
organizational  unit  having  immediate 
custody  of  the  records  requested  or  an 
official  designated  by  this  official.  This 
is  indicated  in  the  appropriate  system 
notice  in  "Privacy  Act  Issuances" 
published  annually  by  the  Office  of  the 
Federal  Register.  Requests  for 
information  and  specific  guidance  on 
where  to  send  requests  for  records  may 
be  mailed  or  delivered  personally  to: 
Privacy  Act  Request  Office  of 
Congressional  Relations  and 
Communications,  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington,  DC  20552. 

(c)  Requests  for  amendment  of 
records.  Initial  determinations  under  31 
CFR  1.27(a)  through  (d).  whether  to  grant 
requests  to  amend  records  will  be  made 
by  the  head  of  the  organizational  unit 
having  immediate  custody  of  the  records 
or  the  delegate  of  such  official.  Requests 
for  amendment  should  be  addressed  to: 
Privacy  Act  Amendment  Request  Office 
of  Congressional  Relations  and 
Communications,  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington,  DC  20552. 

(d)  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  determinations 
refusing  amendment  of  records  under  31 
CFR  1.27(e)  including  extensions  of  time 
on  appeal,  with  respect  to  records  of  the 
Office  will  be  made  by  the  Director  of 
the  Office  of  Thrift  Supervision 
("Director")  or  Chief  Counsel  or  the 
delegate  of  the  Director  or  Chief 
Counsel.  Appeals  made  by  mail  should 
be  addressed  to,  or  delivered  personally 
to:  Privacy  Act  Amendment  Appeal 
Office  of  Congressional  Relations  and 
Communications,  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington,  DC  20552. 

(e)  Statements  of  disagreement. 
"Statements  of  Disagreement"  under  31 
CFR  1.27(e)(4)(i)  shall  be  filed  with  the 
Senior  Deputy  Director  for 


Congressional  Relations  and 
Communications  at  the  address 
indicated  in  the  letter  of  notification 
within  35  days  of  the  date  of  such 
notification  and  should  be  limited  to  one 
page. 

(f)  Service  of  process.  Service  of 
process  will  be  received  by  the  Chief 
Counsel's  Office  or  the  delegate  of  such 
official  and  shall  be  delivered  to  the 
following  location:  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision.  1700 
G  Street  NW.,  Washington.  DC  20552. 

(g)  Annual  notice  of  systems  of 
records.  The  annual  notice  of  systems  of 
records  is  published  by  the  Office  of  the 
Federal  Register,  as  specified  in  5  U3.C 
552a(f).  The  publication  is  entitled 
"Privacy  Act  Issuance."  Any  specific 
requirements  for  access,  including 
identification  requirements,  in  addition 
to  the  requirements  set  forth  in  31  CFR 
1.26  and  1.27  are  indicated  in  the  notice 
for  the  pertinent  system. 

PART  504— NATIONAL  SECURITY 
INFORMATION 

504.1  Purpose  and  scope. 

504.2  Policy. 

504  J    Administration  of  program. 
504.4    Mandatory  review  procedure. 
Authority.  EO.  12358,  47  FR  27836  (1982). 

(504.1    Purposa  and  acopa. 

(a)  This  part  is  issued  by  the  Office 
pursuant  to  the  requirement  of  Subpart  E 
of  Executive  Order  12356,  47  FR  27839 
(1982)  ("the  Order"),  that  unclassified 
regulations  that  establish  information 
security  policy  and  unclassified 
guidelines  for  systematic 
declassification  review,  which  affect  the 
public  be  published  in  the  Federal 
Register. 

(b)  This  part  covers  all  information 
and  material  handled  by  the  Office  that 
is  owned  by,  produced  for  or  by,  or 
under  the  control  of,  the  United  States 
Government  has  been  determined 
pursuant  to  the  Order  or  prior  orders  to 
require  protection  against  unauthorized 
disclosure,  and  is  so  designated  Such 
material  is  referred  to  in  this  part  as 
classified  information. 

(504.2    Poley. 

It  is  the  Office's  policy  to  act  in 
accordance  with  the  Order  with  respect 
to  all  classified  information. 

IS04.3    AdmMatration  of  program. 

The  Senior  Deputy  Director  for 
Management  ("Senior  Deputy  Director"), 
shall: 

(a)  Implement  and  oversee  the 
Office's  information  security  program; 
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(b)  Receive  questions,  suggestions, 
and  complaints  regarding  it; 

(c)  Make  changes  to  it  as  he  deems 
advisable; 

(d)  Ensure  that  it  is  at  all  times 
consistent  with  the  Order 

(e)  Receive  requests  for 
declassification  regardless  of  the  origin 
of  any  such  request,  ensuring  that 
requests  are  acted  upon  promptly  and  a 
final  determination  as  to 
declassification  is  made  within  one  year 
from  the  date  or  receipt  except  in 
unusual  circumstances;  and 

(f)  Ensure  ttiat  requests  submitted 
under  the  Freedom  of  Information  Act 
are  handled  in  accordance  with  that 
Act. 

SS04.4    Mandatory  r«vi«w  procedur*. 

The  Senior  Deputy  Director  shall 
process  requests  for  mandatory  review 
for  declassification.  He  shall  not  refuse 
to  confirm  the  existence  or  non- 
existence of  a  dociunent  requested 
under  the  Freedom  of  Information  Act  or 
the  Mandatory  Review  Provision  of  the 
Order,  unless  the  fact  of  its  existence  or 
non-existence  would  itself  be  classified 
under  the  Order. 

PART  505— FREEDOM  OF 
INFORMATION  ACT 

Sec. 

505.1    Basis  and  scooe. 

505  2    Public  reading  room. 

505.3  Requests  for  records. 

505.4  Administrative  appeal  of  initial 
determination  to  deny  records. 

505.5  Delivery  of  process. 
Authority:  Sec.  552,  80  Stat.  383.  aa 

amended  (5  U.S.C  552);  sec.  3,  as  added  by 
sec.  301, 103  Stat  278  (12  U.S.C.  1462a);  sec.  4. 
as  added  by  sec.  301, 103  SUt  280  (12  U.S.C. 
1463):  sec  5, 48  Stat  132,  as  amended  (12 
U.S.C.  1464). 

Cross  Reference:  See  31  CFR  part  1, 
subpart  A. 

S  50S.1    Basis  and  scop*. 

(a]  This  part  is  issued  by  the  Office  of 
Thrift  Supervision  ("Office")  as  a 
supplement  to  the  Freedom  of 
Information  Act  regulations  of  the 
Department  of  the  Treasury.  31  Cl^  part 
1,  subpart  A.  which  apply  to  the  Office 
as  a  component  part  of  the  Department 
of  the  Treasury. 

(b)  This  part  is  issued  by  the  Office 
pursuant  to  the  requirement  of  section 
552  of  tide  5  of  the  United  States  Code, 
which  requires  every  federal  agency  to 
publish  in  the  Federal  Register  the 
established  places  at  which,  the 
employees  from  whom,  and  the  methods 
whereby,  the  public  may  obtain 
information,  make  submittals  on 
requests,  or  obtain  decisions,  and  the 
forms  available  or  the  places  at  which 
forms  and  instructions  as  to  the  scope 


and  contents  of  aU  papers,  reports,  or 
examinations  may  be  found.  Information 
about  the  Public  Reading  Room  is  set 
forth  in  S  505.2  of  this  part.  Procedures 
for  requests  for  information  are  set  forth 
in  S  505.3  of  this  part.  Information  about 
administrative  appeals  is  set  forth  in 
section  505.4  of  this  part.  Provisions 
relating  to  delivery  of  process  upon  the 
Office  are  set  forth  in  §  505.5  of  this 
part 

S  505.2    Pubnc  reading  room. 

The  Office  will  make  materials 
available  for  review  on  an  ad  hoc  basis 
when  necessary.  Contact  the  FOLA 
Division,  Office  of  Congressional 
Relations  and  Communications.  Office 
of  Thrift  Supervision.  801 17th  Street. 
NW..  Washington.  DC  20006. 

§  505.3    Requests  for  records. 

Initial  determinations  under  31  CFR 
1.5(g)  as  to  whether  to  grant  requests  for 
records  of  the  Office  will  be  made  by 
the  Freedom  of  Information  Officer  or 
the  official  so  designated.  Requests  may 
be  mailed  or  delivered  in  person  to: 
Freedom  of  Information  Act  Request. 
FOIA  Division  Office  of  Congressional 
Relations  and  Communications,  Office 
of  Thrift  Supervision,  801 17th  Street, 
NW..  Washington.  DC  20006. 

S  505.4    Administrative  appeal  of  initial 
determination  to  deny  records. 

Appellate  determinations  under  31 
CFR  1.5(h)  with  respect  to  records  of  the 
Office  wiU  be  made  by  the  Chief 
Counsel  or  his  or  her  designee.  Appeals 
made  by  mail  should  be  addressed  to: 
FOIA  Division,  Office  of  Congressional 
Relations  and  Communications,  Office 
of  Thrift  Supervision,  801 17th  Street. 
NW.,  Washington,  DC  20006.  Appeals 
may  be  dehvered  personally  to  the 
FOIA  Division,  Office  of  Congressional 
Relations  and  Communications,  Office 
of  Thrift  Supervision,  801 17th  Street, 
NW.,  Washington,  DC  20006. 

%  WOBJ&    Delivery  ol  process. 

Service  of  process  will  be  received  as 
set  forth  in  section  510.4  of  this 
subchapter. 

PART  508— REMOVALS, 
SUSPENSIONS.  AND  PROHIBITIONS 
WHERE  A  CRIME  IS  CHARGED  OR 
PROVEN 

508.1  Scope. 

508.2  Definitions. 

508.3  Issuance  of  Notice  or  Order. 

508.4  Contents  and  service  of  the  Notice  or 
Order. 

508.5  Petition  for  hearing. 

508.6  Initiation  of  hearing. 

508.7  Conduct  of  hearings 


508.8  Default 

508.9  Rules  of  evidence. 

508.10  Burden  of  persuasion. 

508.11  Relevant  considerations. 

508.12  Proposed  findings  and  conclusions 
and  recommended  decision. 

508.13  Decision  of  the  Office. 

508.14  Miscellaneous. 

Authority:  Sec.  5,  48  Stat.  132,  as  amended 
(12  U.S.C.  1464);  sec.  2,  64  Stat.  879,  at 
amended  (12  U.S.C.  1818). 

SSOe.1    Scope. 

The  rules  in  this  part  apply  to 
hearings,  which  are  exempt  from  the 
adjudicative  provisions  of  the 
Administrative  Procedure  Act.  afforded 
to  any  officer,  director,  or  other  person 
participating  in  the  conduct  of  the 
affairs  of  a  savings  association,  afiiliate 
service  corporation,  savings  and  loan 
holding  company,  or  subsidiary  of  such 
a  holding  company,  where  such  person 
has  been  suspended  or  removed  from 
office  or  prohibited  from  further 
participation  in  the  conduct  of  the 
affairs  of  one  of  the  aforementioned 
entities  by  a  Notice  or  Order  served  by 
the  Office  upon  the  grounds  set  forth  in 
section  8(g]  of  the  Federal  Deposit 
Insurance  Act,  (12  U.S.C.  1818(g)). 

§508.2    Definitions. 

As  used  in  this  part — 

(a)  The  term  Office  means  the  Office 
of  Thrift  Supervision. 

(b)  The  term  Secretary  means  the 
Secretary  to  the  Office  and  any 
Assistant  or  Acting  Secretary  to  the 
Office. 

(c)  The  term  Notice  means  a  Notice  of 
Suspension  or  Notice  of  Prohibition 
issued  by  the  Office  pursuant  to  section 
8(g)  of  the  Federal  Deposit  Insurance 
Act. 

(d)  The  term  Order  means  an  Order  of 
Removal  or  Order  of  Prohibition  issued 
by  the  Office  pursuant  to  section  8(g)  of 
the  Federal  Deposit  Insurance  Act. 

(e)  The  term  association  means  a 
savings  association  within  the  meaning 
of  section  2(4)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended.  12  U.S.C. 
1462(4)  ("HOLA"),  an  affiliate  service 
corporation  within  the  meaning  of 
section  8(b)(8)  of  the  Federal  Deposit 
Insurance  Act,  as  amended.  12  U.S.C. 
1818(b)(8)  ("FDIA"),  a  savings  and  loan 
holding  company  within  the  meaning  of 
section  10(a)(1)(D)  of  the  HOLA.  12 
U.S.C.  1467a(a)(l)(D)  and  a  subsidiary  of 
a  savings  and  loan  holding  company 
(other  than  a  savings  association)  within 
the  meaning  of  section  10(a)(1)(G)  of  the 
Home  Owners'  Loan  Act  of  1933. 

(f)  The  term  subject  individual  means 
a  person  served  with  a  Notice  or  Order. 
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(g)  Tlie  term  petitioner  means  ■ 
subject  individual  who  has  filed  • 
petition  for  informal  hearing  under  this 
Part. 

1508.3  Issuance  of  Notice  or  Order. 

(a)  The  Office  may  issue  and  serve  a 
Notice  upon  an  officer,  director,  or  other 
person  participating  in  the  conduct  of 
the  affairs  of  an  association,  where  the 
individual  is  charged  in  any  information, 
indictment  or  complaint  with  the 
commission  of  or  participation  in  a 
crime  involving  dishonesty  or  breach  of 
trust  that  is  punishable  by  imprisonment 
for  a  term  exceeding  one  year  under 
State  or  Federal  law,  if  the  Office,  upon 
due  deliberation,  determines  that 
continued  service  or  participation  by  the 
individual  may  pose  a  threat  to  the 
interests  of  the  association's  depositors 
or  may  threaten  to  impair  public 
confidence  in  the  association.  The 
Notice  shall  remain  in  effect  imtil  the 
information,  indictment,  or  complaint  is 
finally  disposed  of  or  until  terminated 
by  the  Office. 

(b)  The  Office  may  issue  and  serve  an 
Order  upon  a  subject  individual  against 
whom  a  judgment  of  conviction,  or  an 
agreement  to  enter  a  pretrial  diversion 
or  other  similar  program  has  been 
rendered,  where  such  judgment  is  not 
subject  to  further  appellate  review,  and 
the  Office,  upon  the  deliberation,  has 
determined  Uiat  continued  service  or 
participation  by  the  subject  individual 
may  pose  a  threat  to  the  interests  of  the 
association's  depositors  or  may  threaten 
to  impair  public  confidence  in  the 
association. 

9508.4  Contents  and  service  Of  the  Notice 
or  Order. 

(a)  The  Notice  or  Order  shall  set  forth 
the  basis  and  facts  in  support  of  the 
Office's  issuance  of  such  Notice  or 
Order,  and  shall  Inform  the  subject 
individual  of  his  right  to  a  heariiig,  in 
accordance  with  this  part  for  the 
purpose  of  determining  whether  the 
Notice  or  Order  should  be  continued, 
terminated,  or  otherwise  modified. 

(b)  The  Secretary  shall  serve  a  copy  of 
the  Notice  or  Order  upon  the  subject 
individual  and  the  related  association  in 
the  manner  set  forth  in  i  509.9  of  this 
subchapter. 

(c)  Upon  receipt  of  the  Notice  or 
Order,  the  subject  individual  shall 
immediately  comply  with  the 
requirements  thereof. 

1 508 J    Petltlop  •>  '  aarlno. 

(a)  To  obtain  a  hearing,  the  subject 
individual  must  file  two  copies  of  a 
petition  with  the  Secretary  within  30 
days  of  being  served  with  the  Notice  or 
Order. 


(b)  The  petition  filed  under  this 
section  shall  admit  or  deny  specifically 
each  allegation  in  the  Notice  or  Order, 
unless  the  petitioner  is  writhout 
knowledge  or  information,  in  which  case 
the  petition  shall  so  state  and  the 
statement  shall  have  the  effect  of  a 
denial.  Any  allegation  not  denied  shall 
be  deemed  to  be  admitted.  When  a 
petitioner  intends  in  good  faith  to  deny 
only  a  part  of  or  to  qualify  an  allegation, 
he  shall  specify  so  much  of  it  as  is  true 
and  shall  deny  only  the  remainder. 

(c)  The  petition  shall  state  whether 
the  petitioner  is  requesting  termination 
or  modification  of  the  Notice  or  Order, 
and  shall  state  with  particularity  how 
the  petitioner  intends  to  show  that  his 
continued  service  to  or  participation  in 
the  conduct  of  the  affairs  of  the 
association  would  not,  or  is  not  likely  to, 
pose  a  threat  to  the  interests  of  the 
association's  depositors  or  to  impair 
public  confidence  in  the  association. 

§508.8    Initiation  Of  hearing. 

(a)  Within  10  days  of  the  filing  of  a 
petition  for  hearing,  the  Office  shall 
notify  the  petitioner  of  the  time  and 
place  fixed  for  hearing,  and  it  shall 
designate  one  or  more  Office  employees 
to  serve  as  presiding  officer. 

(b)  The  hearing  shall  be  scheduled  to 
be  held  no  later  than  30  days  from  the 
date  the  petition  was  filed,  unless  the 
time  is  extended  at  the  request  of  the 
petitioner. 

(c)  A  petitioner  may  appear 
personally  or  through  counsel  but  if 
represented  by  coimsel,  said  counsel  is 
required  to  comply  with  §  5095  of  this 
subchapter. 

(d)  A  representativc(s)  of  the  Office's 
Office  of  Enforcement  also  may  attend 
the  hearing  and  participate  therein  as  a 
party, 

§  S08.7    Conduct  of  hearings. 

(a)  Hearings  provided  by  this  section 
are  not  subject  to  the  adjudicative 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  554-657).  The 
presiding  officer  is,  however,  authorized 
to  exercise  all  of  the  powers  enumerated 
in  9  509.4  of  this  subchapter. 

(b)  Witnesses  may  be  presented. 
within  time  limits  specified  by  the 
presiding  officer,  provided  that  at  least 
10  days  prior  to  the  hearing  date,  the 
party  presenting  the  witnesses  furnishes 
the  presiding  officer  and  the  opposing 
party  with  a  list  of  such  witnesses  aiid  a 
summary  of  the  proposed  testimony. 
However,  the  requirement  for  funushing 
such  a  witness  list  and  summary  of 
testimony  shall  not  apply  to  the 
presentation  of  rebuttal  witnesses.  The 
presiding  officer  may  ask  questions  of 
any  witness,  and  each  party  shall  hava 


an  opportnnity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 

(c)  Upon  the  request  of  either  the 
petitioner  or  a  representative  of  the 
Office  of  Enforcement  the  record  shaU 
remain  open  for  a  period  of  5  business 
days  following  the  hearing,  during  which 
time  the  parties  may  make  any 
additional  submissions  for  the  record. 
Thereafter,  the  record  shall  be  dosed 

(d)  Following  the  introduction  of  all 
evidence,  the  petitioner  and  the 
representative  of  the  Office  of 
Enforcement  shall  have  an  opportunity 
for  oral  argument  however,  the  parties 
may  jointly  waive  the  right  to  oral 
argument  and,  in  lieu  thereof,  elect  to 
submit  written  argument 

(e)  All  oral  testimony  and  oral 
argument  shall  be  recorded,  and 
transcripts  made  available  to  the 
petitioner  upon  payment  of  the  cost 
thereof.  A  copy  of  the  transcript  shall  be 
sent  directiy  to  the  presiding  officer, 
who  shall  have  authority  to  correct  the 
record  sua  sponte  or  upon  the  motion  of 
any  party. 

(f)  The  parties  may,  in  writing.  joinUy 
waive  an  oral  hearing  and  instead  elect 
a  hearing  upon  a  written  record  in  which 
all  evidence  and  argument  would  be 
submitted  to  the  presiding  officer  in 
documentary  form  and  statements  of 
individuals  would  be  made  by  affidavit 

§S08J    Default 

If  the  subject  individual  fails  to  file  e 
petition  for  a  hearing,  or  fails  to  appear 
at  a  hearing,  either  in  person  or  by 
attorney,  or  fails  to  submit  a  written 
argument  where  oral  argument  has  been 
waived  pursuant  to  9  S0e.7(d)  or  (f)  of 
this  part  the  Notice  shall  remain  in 
effect  until  the  information,  indictment 
or  complaint  is  finally  disposed  of  and 
the  Order  shall  remain  in  effect  until 
terminated  by  the  Office. 

9  508.8    Rules  of  evidence. 

(a)  Formal  rules  of  evidence  shall  not 
apply  to  a  hearing,  but  the  presiding 
officer  may  limit  the  introduction  of 
irrelevant  immaterial  or  unduly 
repetitious  evidence. 

(b)  AU  matters  officially  noticed  by 
the  presiding  officer  shall  appear  on  the 
record. 

9508.10    Burden  of  persuasion. 

The  petitioner  has  the  burden  of 
showing,  by  a  preponderance  of  the 
evidence,  that  his  or  her  continued 
service  to  or  participation  in  the  conduct 
of  the  affairs  of  the  association  does  not 
or  is  not  likely  to.  poee  a  threat  to  the 
interests  of  the  association's  depositors 
or  threaten  to  impair  public  confidence 
in  the  associatioiL 
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(  S08.1 1    Ratevant  consMsration*. 

(a)  In  determining  whether  the 
petitioner  has  shown  that  his  or  her 
continued  service  to  or  participation  in 
the  conduct  of  the  affairs  of  the 
association  would  not.  or  is  not  Ukely  to, 
pose  a  threat  to  the  interests  of  the 
association's  depositors  or  threaten  to 
impair  public  confidence  in  the 
association,  in  order  to  decide  whether 
the  Notice  or  Order  should  be  continued, 
terminated,  or  otherwise  modified,  the 
Office  will  consider 

(1)  The  nature  and  extent  of  the 
petitioner's  participation  in  the  affairs  of 
the  association; 

(21  The  nature  of  the  offense  with 
which  the  petitioner  has  been  charged; 

(3)  The  extent  of  the  publicity 
accorded  the  indictment  and  trial;  and 

(4)  Such  other  relevant  factors  as  may 
be  entered  on  the  record. 

(b)  When  considering  a  request  for  the 
termination  or  modification  of  a  Notice, 
the  Office  will  not  consider  the  ultimate 
guilt  or  innocence  of  the  petitioner  with 
respect  to  the  criminal  charge  that  is 
outstanding. 

(c)  When  considering  a  request  for  the 
termination  or  modification  of  an  Order 
which  has  been  issued  following  a  final 
judgment  of  conviction  against  a  subject 
individual,  the  Office  will  not 
collaterally  review  such  final  judgment 
of  conviction. 

§  508. 1 2    Proposed  findings  and 
conclusions  and  recommended  decision. 

(a)  Within  30  days  after  completion  of 
oral  argument  or  the  submission  of 
written  argument  where  oral  argument 
has  been  waived,  the  presiding  officer 
shall  file  with  the  Secretary  and  certify 
to  the  Office  for  decision  the  entire 
record  of  the  hearing,  which  shall 
include  a  recommended  decision,  the 
Notice  or  Order,  and  all  other 
documents  filed  in  connection  with  the 
hearing. 

(b)  'The  recommended  decision  shall 
contain: 

(1)  A  statement  of  the  issue(s) 
presented, 

(2)  A  statement  of  findings  and 
conclusions,  and  the  reasons  or  basis 
therefor,  on  all  material  issues  of  fact, 
law,  or  discretion  presented  on  the 
record,  and 

(3]  An  appropriate  recommendation 
as  to  whether  the  suspension,  removal, 
or  prohibition  should  be  continued, 
modified,  or  terminated. 

§508.13    Decision  of  th«  Otfic«. 

(a]  Within  30  days  after  the 
recommended  decision  has  been 
certified  to  the  Office,  the  Office  shall 
issue  a  final  decision. 


(b)  The  Office's  final  decision  shall 
contain  a  statement  of  the  basis 
therefor.  The  Office  may  satisfy  this 
requirement  where  it  adopts  the 
recommended  decision.of  the  presiding 
officer  upon  finding  that  the 
recommended  decision  satisfies  the 
requirements  of  5  509.27(b)  of  this 
subchapter. 

(c)  The  Secretary  shall  serve  upon  the 
petitioner  and  the  representative  of  the 
Office  of  Enforcement  a  copy  of  the 
Office's  final  decision  and  the  related 
recommended  decision. 

{508.14    Miscellaneous. 

The  provisions  of  85  5099.  509.ia 
509.11,  509.12,  and  of  this  subchapter 
shall  apply  to  proceedings  under  this 
part. 

PART  509-RULES  OF  PRACTICE  AND 
PROCEDURE  IN  ADJUDICATORY 
PROCEEDINGS 

Sutipaft  A— Oeneral 

Sed 

509.1  Scope  of  regulations. 

509.2  Definitions. 

509.3  Appointment  of  Administrative  Law 
Judge. 

5<».4    Authority  of  the  Administrative  Law 
Judge. 

509.5  Appearance  and  practice  in  an 
adjudicatory  proceeding. 

509.6  Good  faith  certiHcatioa 

509.7  Ex  parte  conununications. 
509  8    Maintenance  of  the  record. 

509.9  Service. 

509.10  Filing  of  papers. 

509.11  Formal  requirements  as  to  papers 
filed. 

509.12  Computing  time. 

509.13  Notice. 

509.14  Answer. 

509.15  Amending  pleadings. 

509.16  Consolidation  and  severance  of 
proceedings. 

509.17  Motions. 

509.18  Interlocutory  review. 

509.19  Prehearing  conference  and  exchange 
of  information. 

509.20  Opportunity  for  informal  settlement 

509.21  Discovery. 

509.22  Subpoenas  for  documentary  or 
physical  evidence  or  for  witness 
attendance. 

509.23  Depositions. 

509.24  Conduct  of  hearings. 

509.25  Private  and  public  hearings. 

509.26  Summary  disposition. 

509.27  Proposed  flndings  of  fact  and 
conclusions  of  law  and  recommended 
decision. 

509.28  Briefs. 

509.29  Exceptions. 

509.30  Oral  argument  l>efore  the  Office. 

509.31  Notice  of  submission  to  the  O^ice. 

509.32  Decision  of  the  Office. 

Subpart  B— Asssssmont  of  CNH  Money 
Psnaltiss 

509.33  Scope. 


509.34  Notice  of  assessment;  request  for 
hearing:  answer. 

509.35  Notice  of  hearing. 

609.36  Assessment  orders. 

509.37  Payment  of  civil  penalty. 

509.38  Relevant  considerations. 
Authority:  Sec.  556.  80  Stat.  386,  as 

amended  (5  U.S.C.556);  sec.  5,  48  Stat.  132.  as 
amended  (12  U.S.C.  1464);  sec.  9,  as  added  by 
sec.  301, 103  Stat.  316  (12  U.S.C  1467);  sec.  la 
as  added  by  sec  301, 103  Stat.  318  (12  U.S.C. 
1487a):  sec.  3,  64  Stat  873,  as  amended  by 
sec.  204. 103  Stat  190  (12  U.S.C.  1813);  sec.  12, 
48  Stat.  892.  as  amended  (15  U.S.C.  78/). 

Subpart  A— General 

$  509. 1    Scops  of  regulations. 

This  part  prescribes  rules  of  practice 
and  procedure  applicable  to 
adjudicatory  proceedings  as  to  which 
hearings  are  provided  by  the  following 
statutory  provisions: 

(a)  Hearings  in  cease  and  desist 
proceedings  under  section  B(b)  of  the 
Federal  Deposit  Insurance  Act,  as 
amended,  12  U.S.C.  1818(b)  ("FDIA"); 

(b)  Hearings  imder  section  8(e)  of  the 
FDIA,  12  U.S.C.  1818(e),  to  determine 
whether  a  director,  officer,  or  other 
person  should  be  removed  from  office 
and/or  prohibited  from  further 
participation  in  the  conduct  of  the 
affairs  of  a  savings  association; 

(c)  Hearings  under  section  10(a)(2)(D) 
of  the  Home  Owners'  Loan  Act  of  1933, 
as  amended,  12  U.S.C.  1467a(a)(2)lD),  to 
determine  whether  any  person  directly 
or  indirectly  exercises  a  controlling 
influence  over  the  management  or 
policies  of  a  savings  association  or  any 
other  company; 

(d)  Hearings  imder  section  8(i)(2)  of 
the  FDLA.  12  U.S.C.  1818(i)(2),  section 
18(j)(4)  of  the  FDIA,  12  U.S.C.  1828(j)(4), 
section  10(i)(3)  of  the  HOLA,  12  U.S.C. 
1467a(i)(3)  and  section  7(j)(16)  of  the 
FDLA,  12  U.S.C.  1817(i)(16),  to  determine 
whether  and/or  to  what  extent  civil 
penalties  should  be  assessed  against 
associations,  affiliates,  service 
corporations,  savings  and  loan  holding 
companies,  subsidiaries  thereof  and/or 
related  officials  or  Institution-affiliated 
parties  for  violation  of  any  regulation, 
law,  order,  written  agreement,  condition 
imposed  in  writing  by  the  Office  in 
connection  with  the  grant  of  any 
application,  or  in  the  conduct  of  any 
imsafe  or  unsoimd  practice  in 
conducting  the  affairs  of  the  association 
or  breach  of  any  fiduciary  duty  that  is  a 
part  of  a  pattern  of  misconduct  that 
causes  or  is  likely  to  cause  more  than  a 
minimal  loss  to  the  savings  association 
or  results  in  pecuniary  gain  or  other 
benefit  to  such  party; 

(e)  Hearings  under  section  9(d)  of  the 
HOLA,  12  U.S.C.  1467(d),  to  determine 
whether  and/ or  to  what  extent  civil 
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penalties  should  be  assessed  against 
any  savings  association  for  failure  of  the 
association's  affiliate  to  permit  any 
examiner  appointed  by  the  Director  to 
make  an  examination  or  failure  to 
provide  any  information  required  to  be 
disclosed  in  the  examination; 

(f)  Hearings  under  section  10(g)(5)(A) 
of  the  HOLA.  12  U.S.C.  1467a(g)(5)(A).  to 
determine  whether  to  terminate  certain 
activities'by  savings  and  loan  holding 
companies  or  to  terminate  ownership  or 
control  of  a  non-insured  savings  and 
loan  holding  company  subsidiary; 

(g)  Hearings  under  section  7(j)(4)  of 
the  FDL\,  12  U.S.C.  1817(j)(4),  to 
determine  whether  the  Office  should 
issue  an  order  to  approve  or  disapprove 
a  person's  proposed  acquisition  of  a 
savings  association  and/or  savings  and 
loan  holding  company; 

(h)  Hearings  under  section  5(v)  of  the 
HOLA.  12  U.S.C.  1464(v)  and  section 
10(r)(5)  of  the  HOLA.  12  U.S.a 
1467a(r)(5)  to  determine  whether 
penalties  should  be  assessed  against 
associations,  affiliates,  service 
corporations,  savings  and  loan  holding 
companies,  subsidiaries  thereof  and/or 
related  officials  for  submission  of  false 
or  inaccurate  information  to  the  Office; 
and 

(i)  Hearings  under  section  16(c)(4)  of 
the  Securities  Exchange  Act  of  1934, 15 
U.S.C.  78o(c)(4)  (the  "Exchange  Act"),  to 
determine  whether  any  association  or 
person  subject  to  the  jiuisdiction  of  the 
Office  pursuant  to  section  12(i)  of  the 
Exchange  Act.  15  U.S.C.  78/(i),  has  failed 
to  comply  with  the  provisions  of 
sections  12, 13, 14(a),  14(c),  14(d),  or  14(f) 
of  the  Exchange  Act 

{509.2    Definitions. 

As  used  in  this  part: 

(a)  The  term  adjudicatory  proceeding 
means  a  proceeding  conducted  pursuant 
to  this  part  and  leading  to  the 
formulation  of  a  final  order  other  than  a 
regulation. 

(b)  The  term  association  means  a 
savings  association  within  the  meaning 
of  section  2(4)  of  the  HOLA.  12  U.S.C. 
1462(4),  a  subsidiary  of  a  savings 
association,  a  savings  and  loan  holding 
companv  within  the  meaning  of  section 
10(a)(1)(D)  of  the  HOLA.  12  U.S.C 
1467a(a}(l](D)  and  a  subsidiary  of  a 
savings  and  loan  holding  company 
within  the  meaning  of  section  10(a)(1)(G) 
of  the  HOLA.  12  U.S.C.  1467a(l)(G). 

(c)  The  term  Office  means  Uie  Office 
of  Thrift  Supervision,  the  Director  of  the 
Office  of  Thrift  Supervision  or  his 
designee. 

(d)  The  term  Director  of  Enforcement 
means  the  chief  enforcement  officer  for 
the  Office,  any  designee,  representative. 


counsel  or  any  person  subject  to  tlie 
direction  of  the  Director  of  Enforcement 

(e)  The  term  Secretariat  meaiu  tiie 
Secretary  to  the  Office  of  Thrift 
Supervision,  including  any  Acting  or 
Assistant  Secretary  to  the  Office. 

(f)  The  term  Administrative  Law  Judge 
means  an  Administrative  Law  Judge 
appointed  piusuant  to  section  3105  or 
detailed  to  the  Office  pursuant  to 
section  3344  of  Title  5  of  the  United 
States  Code  to  preside  at  a  hearing 
conducted  in  accordance  with  this  part 
As  used  in  tiiis  part  the  term  also  shall 
refer  to  the  Office  or  any  person  to 
whom  the  Office  has  delegated  authority 
to  act  when  an  Administrative  Law 
Judge  has  not  been  appointed  or  is 
unavailable. 

(g)  The  term  party  means  an 
association  or  person  named  as  a 
respondent  in  any  adjudicatory 
proceeding.  The  Office's  Director  of 
Enforcement  and/or  any  of  the 
attorneys  subject  to  the  direction  of  the 
Director  of  Eiiforcement  is  deemed  to  be 
a  party  to  all  proceedings  under  this 
part. 

(h)  The  term  Respondent  means  any 
association  or  person  against  whom  the 
Office  seeks  relief  in  the  notice 
commenciiig  the  adjudicatory 
proceeding. 

(i)  The  term  notice  means  the  notice 
that  commences  the  adjudicatory 
proceeding,  is  served  upon  the 
Respondent  by  the  Office,  and 
designates  a  date,  time,  and  place  for 
the  hearing  to  be  conducted  in 
connection  with  the  allegations  in  the 
notice. 

(j)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  shall  be  deemed  to 
encompass  whichever  usage  would*  be 
appropriate  under  the  circumstances,  in 
accordance  with  {  500.6  of  this 
subchapter. 

S  509.3    Appointment  of  Administrative 
l-aw  Judge. 

(a)  Appointment  Unless  otherwise 
directed  by  the  Office,  all  hearings 
imder  this  part  shall  be  conducted  by  an 
Administrative  Law  Judge  appointed  by 
the  United  States  Office  of  Persoimel 
Management 

(b)  Procedures.  (1)  Following  the 
issuance  and  service  of  a  notice,  the 
Office  or  any  person  designated  by  the 
Office  shall  promptly  request  the 
appointment  of  an  Administrative  Law 
Judge  to  conduct  the  proceeding. 

(2)  Upon  notification  that  a 
Administrative  Law  Judge  has  been 
appointed,  the  Office  or  any  person 
designated  by  the  Office  shall  advise  the 
parties  in  writing  of  such  appointment 

(3)  If  for  any  reason  the  designated 
Administrative  Law  Judge  is  unable  to 


conduct  or  complete  the  proceeding  for 
which  he  was  appointed,  a  successor 
Administrative  Law  Judge  shall  be 
requested  and  appointed. 

1509.4    Authority  of  the  AdrnMstraOv* 
Law  Judge. 

All  hearings  governed  by  this  part 
shall  be  conducted  in  accordance  with 
the  provisions  of  Chapter  5  of  Title  5  of 
the  United  States  Code.  The 
Administrative  Law  Judge  designated 
pursuant  to  this  part  to  preside  at  any 
such  hearing  shall  be  In  charge  of  the 
hearing  and  shall  have  the  duty  to 
conduct  it  in  a  fair  and  Impartial  maimer 
and  to  take  all  action  to  avoid 
uimecessary  delay  in  the  disposition  of 
the  proceeding.  Such  Administrative 
Law  Judge  shall  have  all  powers 
necessary  to  that  end.  including  the 
following  powers: 

(a)  To  administer  oaths  and 
affirmations: 

(b)  To  issue  subpoenas  and  subpoenas 
duces  tecum,  as  authorized  by  this  part 
and  to  revoke,  quash,  or  modify  any 
such  subpoenas; 

(c)  To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof; 

(d)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  part 

(e)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel: 

(f)  To  hold  conferences  for  the 
settlement  or  simplification  of  issues  or 
for  any  other  proper  purpose: 

(g)  As  justice  may  require,  to  consider 
and  rule  upon  all  procedural  and  other 
motions  appropriate  in  an  adversarial 
proceeding,  except  that  only  the  Office 
shall  have  the  power  to  grant  any 
motion  to  dismiss  the  proceeding  or  to 
decide  any  other  motion  that  results  in 
final  determination  of  the  merits  of  the 
proceeding;  and 

(h)  To  prepare  and  present  to  the 
Office  a  recommended  decision  as 
provided  herein. 

Without  limitation  as  to  paragraphs 
(a)  through  (h)  of  this  section,  the 
Administrative  Law  Judge  shall  subject 
to  the  provisioiu  of  this  part  have  all 
the  authority  of  section  S56(cl  of  Title  B 
of  the  United  States  Code. 

S  509  J   Appearance  and  practice  In  an 
adjudicatory  proceedino. 

(a)  Appearance  before  the  Offic&—{l) 
By  non-attorneys.  An  individual  may 
appear  on  his  own  behalf;  an  authorized 
member  of  a  partnership  may  represent 
the  partnership;  a  bona  fide  and  duly 
authorized  officer  of  a  corporatioo.  treat 
or  association  may  represent  the 
corporatloii.  tr^st  or  association:  and  an 
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official  or  employee  of  any 
governmental  unit,  agency,  or  authority 
may  represent  that  unit,  agency,  or 
authority  before  the  Office  (including 
representation  before  the 
Administrative  Law  Judge  appointed  to 
conduct  the  proceeding),  unless  such 
individual,  partner,  officer,  or  employee 
has  been  suspended  or  debarred  from 
practice  in  accordance  with  the 
provisions  of  part  513  of  this  subchapter 
or  excluded  or  suspended  from  the 
proceeding  pursuant  to  paragraph  (c)  of 
this  section. 

(2)  By  attorneys.  Any  person  who  is  a 
member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  State, 
possession,  territory.  Commonwealth,  or 
the  District  of  Columbia  and  who  has 
not  been  suspended  or  debarred  from 
practice  before  the  Office  in  accordance 
with  the  provisions  of  part  513  of  this 
subchapter  or  excluded  or  suspended 
from  a  particular  proceeding  in 
accordance  with  paragraph  (c)  of  this 
section  may  represent  parties  or  other 
persons  in  such  adjudicatory 
proceeding.  An  attorney  representing  a 
party  in  an  adjudicatory  proceeding 
shall  file  a  notice  of  appearance  with  the 
Secretariat,  containing  a  written 
declaration  that  he  is  currently  qualified 
to  practice  before  the  Office  as  provided 
by  this  paragraph  (a](2]  and  is 
authorized  to  represent  the  particular 
party  on  whose  behalf  he  acts.  Included 
in  the  notice  of  appearance  shall  be  a 
MTitten  disclosure  as  to  whether  the 
attorney  has  ever  been  suspended  or 
debarred  from  practice  by  the  bar  of  any 
State,  territory.  Commonwealth,  or  the 
District  of  Columbia  and,  if  so.  the 
date(8]  of  any  such  suspension  or 
debarrment  and  a  description  of  the 
facts  and  circimistances  surrounding  the 
same. 

(b)  Conflict  of  interest  in 
representation.  An  individual  shall  not 
represent  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
affected  by  that  individual's 
responsibilities  to  a  third  person  or  by 
ihe  individual's  own  interests.  The 
Administrative  Law  Judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the  issuance 
cf  an  order  disqualifying  an  individual 
from  appearing  in  a  representative 
capacity  for  the  duration  of  the 
proceeding. 

(c)  Sanctions.  Dilatory,  obstructionist. 
egregious,  contemptuous,  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  under  this 
part  as  determined  in  the  sole 
discretion  of  the  Administrative  Law 


Judge,  may  be  grounds  for  exclusion 
therefrom  and  suspension  for  the 
duration  of  the  proceeding  and  may  be 
grounds  for  suspension  or  debarment 
pursuant  to  part  513  of  this  subchapter, 
(d)  Representatives  of  nonparties.  A 
nonparty  who  is  required  or  requested 
to  testify  at  a  prehearing  deposition 
pursuant  to  S  509.23  may  be  represented 
by  any  person  qualified  to  represent  a 
party  before  the  Office.  Anyone 
representing  a  nonparty  in  such  a 
situation  need  not  file  a  notice  of 
appearance  unless  expressly  ordered  to 
do  so  by  the  Administrative  Law  fudge, 
but  may  be  required  by  the 
Administrative  Law  Judge  or  any  party 
to  state  on  the  record  or  in  writing  the 
information  required  in  a  notice  of 
appearance.  No  attorney  or  other 
representative  who  refuses  to  provide 
such  information  shall  be  permitted  to 
represent  any  person  in  the  proceeding. 

SS09.6    Good  faith  certlflcatton. 

(a)  General  requirement.  After  the 
issuance  of  the  notice,  every  subsequent 
written  presentation  by  a  party 
represented  by  an  attorney  shall  he 
signed  by  at  least  one  attorney  of  record 
in  that  attorney's  individual  name  and 
shall  state  the  attorney's  business 
address  and  telephone  number.  A  party 
who  is  not  represented  by  an  attorney 
shall  sign  his  presentations  and  shall 
include  his  address  and  telephone 
number. 

(b)  Effect  of  signature.  (1)  The 
signature  of  an  attorney  or  party 
constitutes  a  certification  by  the  signer 
that  the  attorney  or  party  has  read  the 
presentation;  that,  to  the  best  of  his 
knowledge,  information,  and  belief 
formed  after  reasonable  inquiry,  the 
presentation  is  well  grounded  in  fact 
and  is  warranted  by  existing  law  or  a 
good  faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law; 
and  that  it  is  not  interposed  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  htigation. 

(2)  If  a  presentation  is  not  signed,  it 
skall  be  stricken  unless  it  is  signed 
promptly  after  the  omission  is  called  to 
the  attention  of  the  pleader  or  movant. 

(c)  Effect  of  making  oral  motion  or 
argument  The  act  of  making  any  oral 
motion  or  oral  argument  by  any  attorney 
or  party  constitutes  a  certification  by  the 
attorney  or  party  that,  to  the  best  of  his 
knowledge,  information,  and  belief 
formed  after  reasonable  inquiry,  his 
statements  are  well  grounded  in  fact 
and  are  warranted  by  existing  law  or  a 
good  faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law 
and  are  not  interposed  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 


unnecessary  delay  or  needless  increase 
in  the  cost  of  htigation. 

(d)  Sanctions  for  violation.  If  a 
presentation  is  made  in  violation  of  this 
section,  the  Administrative  Law  Judge 
may,  on  motion  of  any  party  or  on  his 
own  motion,  impose  upon  the  attorney, 
represented  party,  or  both  any 
appropriate  sanction  authorized  by  this 
part 

9  509.7    Ex  parte  communications. 

(a)  Definition.  "Ex  parte 
communication"  means  any  material 
oral  or  written  communication 
concerning  the  merits  of  an  adjudicatory 
proceeding  that  takes  place  between  a 
party,  his  counsel,  or  another  person 
interested  in  the  proceeding  and  the 
Administrative  Law  Judge  handling  that 
proceeding,  the  Office  or  any  person 
who  may  reasonably  be  expected  to  be 
involved  in  assisting  or  advising  the 
Office  with  respect  to  the  preparation  of 
a  decision  with  respect  to  that 
proceeding  and  that  was  neither  on  the 
record  nor  on  reasonable  prior  notice  to 
all  parties. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  served,  or  from  the  date  that  a 
party  learns  that  a  notice  has  been 
approved  by  the  Office,  whichever  is 
applicable,  until  the  date  that  the  Office 
serves  its  final  decision  pursuant  to 

S  509.32,  no  person,  including  any 
person  involved  in  the  decisional 
process  concerning  the  proceeding,  shall 
knowingly  make  or  cause  to  be  made  an 
ex  parte  communication  concerning  the 
merits  of  the  proceeding. 

(cj  Communications  involving  the 
Administrative  Lav/ Judge.  (l)The 
Administrative  Law  Judge  shall  not 
consult  anyone  within  the  Office  on  the 
merits  of  an  adjudicatory  proceeding, 
except  upon  notice  and  opportunity  for 
all  parties  to  participate  in  such 
consultation.  This  section  shall  not  be 
construed  as  prohibiting  the 
Administrative  Law  Judge  from 
consulting  with  employees  or  agents  of 
the  Office  on  procedural  matters. 

(2)  The  Administrative  Law  Judge 
shall  not  be  responsible  to,  nor  subject 
to  the  supervision  or  direction  of,  any 
officer,  employee,  or  agent  of  the  Office 
engaged  in  the  performance  of 
investigatory  or  adjudicatory  hinctions. 

(d)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
Administrative  Law  Judge,  the  Office  or 
other  person  identified  in  paragraph  (a) 
of  this  section,  that  person  shall  cause 
all  such  written  communications  (or,  if 
die  communication  is  oral,  a 
memorandum  stating  the  substance  of 
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the  communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportunity, 
within  10  days  of  receipt  of  service  of 
the  ex  parte  communication  to  file 
responses  thereto  and  to  recommend 
any  sanctions  that  they  believe  to  be 
appropriate  under  the  circumstances. 
llie  Administrative  Law  Judge  shall 
then  determine  whether  any  action 
should  be  taken  concerning  the  ex  parte 
communication  and,  if  so,  what  that 
action  should  be. 

(e)  Sanctions.  To  the  extent  consistent 
with  the  interests  of  justice  and  the 
policy  of  the  HOLA  and/or  the  FDLA, 
knowing  violation  of  this  section  may  be 
a  ground  for  a  decision  adverse  to  a 
party  who  violates  this  section  or  may 
be  a  ground  for  suspension  or 
debarment  of  any  person  engaging  in 
such  conduct  under  the  procedures  set 
forth  in  {  509.5(c)  herein  or  in  part  513  of 
this  subchapter. 

§  509.8    Malntenanca  of  Vnm  record. 

The  transcript  of  testimony  and 
exhibits,  together  with  all  papers  and 
requests  (including  motions, 
stipulations,  exceptions,  rulings, 
pleadings,  briefs,  and  other  materials 
filed  in  connection  with  the  proceeding) 
shall  constitute  the  exclusive  record  for 
decision  in  accordance  with  this  part. 
The  Secretariat  shall  maintain  the 
official  record  of  all  papers  filed  in  each 
proceeding  under  this  part  Upon 
appointment  of  the  Administrative  Law 
Judge,  the  Secretariat  shall  forward  to 
the  Administrative  Law  Judge  a  copy  of 
the  existing  record  of  the  proceeding. 

§509.9    Smvtca. 

(a)  By  the  Office.  All  documents  or 
papers  required  to  be  served  by  the 
Office  upon  any  party  afforded  a 
hearing  shall  be  served  by  the 
Secretariat  unless  some  other  person 
shall  be  designated  for  such  purpose  by 
the  Office.  Such  service,  except  for 
service  on  counsel  for  the  Director  of 
Enforcement  shall  be  made  by  personal 
service  or  by  registered  or  certified  mail, 
addressed  to  the  last  known  address  of 
such  party,  or  on  the  attorney  or 
representative  of  record  so  such  party, 
provided  that  if  there  is  no  attorney  or 
representative  of  record,  such  service 
shall  be  made  upon  such  party  at  the 
last  known  address  of  such  party.  Such 
service  may  also  be  made  in  such  other 
manner  reasonably  calculated  to  give 
actual  notice  as  the  Office  may  by 
regulation  or  otherwise  provide. 

(b)  By  the  parties.  Except  as 
otherwise  expressly  provided  in  this 
part  all  docimients  or  papers  filed  in  a 
proceeding  under  this  Part  509  shall  be 


served  by  the  party  filing  the  same  upon 
the  attorneys  or  representatives  of 
record  of  aU  other  parties  to  the 
proceeding  or,  if  any  party  is  not  so 
represented,  then  upon  such  party.  Such 
service  may  be  made  by  personal 
service,  by  registered,  certified,  or 
regular  first-class  mail,  or  by  an  express 
delivery  service  addressed  to  the  last 
known  address  of  such  parties  or  to 
their  attorneys  or  representatives  of 
record.  Service  shall  be  deemed  to  have 
been  made  at  the  time  of  personal 
service,  upon  deposit  in  the  United 
States  mails  of  a  properly  addressed 
and  postage-paid  document  or  upon 
delivery  of  such  document  to  an  express 
delivery  service.  All  such  documents  or 
papers  shall  include  a  certificate,  signed 
by  the  person  making  service  and 
stating  that  such  service  on  other  parties 
has  been  made  and  indicating  the  date 
and  method  of  such  service. 

(c)  By  the  Administrative  Law  fudge. 
Copies  of  all  orders  and  rulings  on 
motions  by  the  Administrative  Law 
Judge  shaU  be  served  on  all  parties  to 
the  proceeding  in  the  same  manner  as 
described  in  paragraph  (b)  of  this 
section.  The  Administrative  Law  Judge 
shall  file  the  original  of  all  rulings  and 
orders  by  him  with  the  Secretariat 

§  509. 10    Filing  of  papers. 

(a)  Unless  otherwise  specifically 
provided  in  the  notice  or  by  the 
Administrative  Law  Judge,  an  original 
and  one  copy  of  all  documents  and 
papers  required  to  be  served  under  this 
part  shall  be  filed  with  the  Secretariat 
with  a  copy  to  the  Administrative  Law 
Judge  after  he  is  designated.  This  rule 
shall  not  apply  to  the  transcript  of 
testimony  and  exhibits  adduced  at  the 
hearing  or  to  proposed  exhibits 
submitted  in  advance  of  the  hetuing 
pursuant  to  an  order  of  the 
Administrative  Law  Judge  pursuant  to 
S  509.19. 

(b)  All  material  required  to  be  filed 
with  the  Office  or  the  Secretariat  shall 
be  filed  with  the  Secretariat  Office  of 
Thrift  Supervision.  1700  G  Street  NW, 
Washington,  DC,  20552.  Any  such  filing 
with  the  Secretariat  shall  be  made  at  the 
time  of  service  or  within  a  reasonable 
time  thereafter,  but  must  be  received  by 
the  Secretariat  in  Washington,  DC 
within  three  business  days  of  service  on 
the  other  parties. 

S  509. 1 1    Formal  requirements  as  to 
papers  filed. 

(a)  Form.  All  papers  filed  under  this 
part  shall  be  double  spaced  and  printed 
or  typewritten  on  8V4  by  11  inch  paper. 
All  copies  shall  be  clear  and  legible. 

(b)  Signature.  The  original  of  all 
papers  filed  by  a  party  shall  be  signed 


by  such  party  or  by  the  duly  authorized 
agent  or  attorney  of  such  party  and  must 
show  the  address  of  the  signer.  Counsel 
for  the  Director  of  Enforcement  shall 
sign  the  original  of  all  papers  filed  by 
that  Office. 

(c)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  the 
tide  page,  the  name  of  the  Office,  the 
name  of  the  party  afforded  the  hearing, 
the  number  of  the  resolution  giving 
notice  of  the  hearing,  and  the  subject 
matter  of  the  particular  paper. 

S  509.12    Computing  time. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  or  allowed  by 
this  part,  the  date  of  the  act  event  or 
default  from  which  the  designated 
period  of  time  begins  to  run  is  not  to  be 
included.  The  last  day  so  computed 
shall  be  included,  unless  it  is  a 
Saturday,  Sunday,  or  federal  holiday,  in 
which  event  the  period  shall  run  until 
the  end  of  the  next  day  that  is  neither  a 
Saturday,  Sunday,  nor  such  federal 
holiday.  When  the  period  of  time 
prescribed  or  allowed  is  10  days  or  less, 
intermediate  Saturdays,  Sundays,  and 
such  federal  holidays  shall  be  excluded 
in  the  computation. 

(b)  Service  by  mail  Whenever  any 
party  has  the  right  or  is  required  to  do 
some  act  within  a  period  of  time 
prescribed  in  this  part  after  the  service 
upon  him  of  any  document  or  other 
paper  of  any  kind,  and  such  service  is 
made  by  mail,  three  days  shall  be  added 
to  the  prescribed  period  provided, 
however,  that  if  an  overnight  mail 
service  is  used,  only  one  day  shall  be 
added  to  the  prescribed  period. 

(c)  Change  of  time  limits.  Except  as 
otherwise  provided  by  law,  the 
Administrative  Law  Judge  may,  at  the 
request  of  the  parties  or  sua  sponte, 
extend  the  time  limits  prescribed  by 
these  rules  or  by  any  notice  or  order 
issued  in  the  proceedings  for  good  cause 
shown.  Prior  to  the  appointment  of  an 
Administrative  Law  Judge  and  after  the 
filing  of  a  recommended  decision 
pursuant  to  S  509.27(b],  the  Office  or  any 
person  designated  by  the  Office  may 
grant  such  extensions  for  good  cause 
shown. 

S  509.13    Notice. 

Whenever  a  hearing  is  ordered  by  the 
Office  in  any  proceeding  provided  for  in 
tuib  part  a  notice  shall  be  served  by  the 
Secretariat  or  other  person  designated 
for  such  purpose  by  die  Office,  upon  the 
party  or  parties  afforded  the  hearing. 
Such  notice  shall  state  the  time,  place, 
and  nature  of  the  hearing,  the  legal 
authority  and  jurisdiction  under  which 
the  hearing  is  to  be  held,  and.  if  an 
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Administrative  Law  Judge  has  been 
designated  to  preside  at  the  hearing,  the 
name  and  address  of  such 
Administrative  Law  Judge.  Such  notice 
shall  also  contain  a  statement  of  the 
matters  of  fact  and  law  constituting  the 
grounds  for  the  hearing. 

§509.14    Answer. 

(a)  When  required.  In  any  notice 
commencing  an  adjudicatory 
proceeding,  the  Office  shall  direct  the 
party  or  parties  afforded  the  hearing  to 
file  an  answer  to  the  allegations 
contained  in  the  notice.  Except  where  a 
different  period  of  not  less  than  10  days 
after  wji  vice  of  a  notice  is  specified  by 
the  Office,  a  party  shall  file  an  answer 
with  the  Secretariat  within  20  days  after 
service  upon  him  of  the  notice. 

fb)  Requirements  of  answer;  effect  of 
failure  to  deny.  An  answer  filed  under 
this  section  shall  concisely  state  any 
defenses  and  specifically  admit  or  deny 
each  allegation  in  the  notice,  unless  the 
party  is  without  knowledge  or 
ira'ormation,  in  which  case  his  answer 
shall  so  state  and  such  statement  shall 
have  the  effect  of  a  denial.  Any 
allegation  not  denied  shall  be  deemed  to 
be  admitted.  When  a  party  contends  in 
good  faith  that  part  of  an  allegation  is 
false,  he  shall  specify  so  much  of  it  as  is 
true  and  shall  deny  only  the  remainder. 

(c)  Admitted  allegations.  If  a  party 
filing  an  answer  under  this  section 
elects  not  to  contest  any  of  the 
allegations  of  fact  set  forth  in  the  notice, 
his  answer  shall  consist  of  a  statement 
that  he  admits  all  of  the  allegations  to 
be  true.  Such  answer  shall  constitute  a 
waiver  of  hearing  as  to  the  facts  alleged 
in  the  notice.  All  parties  will  then  have 
an  opportunity  to  serve  proposed 
findings  of  fact,  conclusions  of  law,  and 
a  discussion  of  the  appropriate  remedy 
under  the  circumstances,  together  writh 
supporting  briefs,  with  copies  to  the 
Administrative  Law  Judge.  These  filings, 
together  with  the  notice,  will  provide  a 
record  basis  on  which  the 
Administrative  Law  Judge  shall  file  with 
the  Secretariat  his  recommended 
decision  in  accordance  with  S  557  of 
Title  5  of  the  United  States  Code. 

(d)  Effect  of  failure  to  answer.  FaUure 
of  a  party  to  file  an  answer  required  by 
this  section  within  the  time  provided 
shall  be  deemed  to  constitute  a  waiver 
of  his  right  to  appear  and  contest  the 
allegations  in  the  notice.  If  no  answer  is 
filed,  the  Administrative  Law  Judge, 
without  further  notice  to  the  party,  may 
receive  proposed  findings  of  fact, 
conclusions  of  law,  and  a  recommended 
order  from  the  Director  of  Enforcement 
and,  based  thereon,  may  find  the  facts  to 
be  as  alleged  in  the  notice  and  file  with 
the  Secretariat  a  recommended  decision 


containing  such  findings  and 
appropriate  conclusions.  The 
Administrative  Law  Judge  may,  for  good 
cause  shown,  permit  the  filing  of  a 
delayed  answer  after  the  time  for  filing 
the  answer  has  expired,  provided  that  a 
request  to  file  such  a  delayed  answer  is 
made  to  the  Administrative  Law  Judge 
within  the  time  prescribed  for  the  filing 
of  the  answer.  No  request  to  file  a 
delayed  answer  will  be  considered  after 
the  time  for  filing  the  answer  has 
expired. 

SS09.1S    Ainendlng  ptMdings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding  by  leave  of  the 
Administrative  Law  Judge.  Such  leave 
shall  be  freely  given.  The  respondent 
shall  answer  an  amended  notice  within 
the  time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Administrative  Law  Judge 
orders  otherwise  for  good  cause  shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  shall  be  treated  in  all 
respects  as  if  they  have  been  raised  in 
the  notice  or  answer  and  no  formal 
amendments  shall  be  required.  If 
evidence  is  objected  to  at  the  hearing  on 
the  ground  that  it  is  not  within  the  issues 
raised  by  the  notice  or  answer,  the 
Administrative  Law  Judge  may  allow 
the  notice  or  answer  to  be  amended  and 
shall  do  so  freely  when  the  presentation 
of  the  merits  of  the  action  will  be  served 
thereby  and  the  objecting  party  fails  to 
satisfy  the  Administrative  Law  Judge 
that  the  admission  of  such  evidence 
would  unfairly  prejudice  that  party's 
action  or  defense  upon  the  merits.  The 
Administrative  Law  Judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

S  509.16    Consdldatton  and  severance  of 
proceedings. 

(a)  Consolidation.  On  motion  of  any 
party,  or  upon  the  initiative  of  the 
Administrative  Law  Judge,  or  by 
resolution  of  the  Office: 

(1)  Any  two  or  more  proceedings  may 
be  consolidated  for  some  or  all  purposes 
if  each  proceeding  involves  or  arises  out 
of  the  same  transaction  or  occurrence, 
or  series  of  transactions  or  occurrences, 
and  material  common  questions  of  law 
or  fact  will  arise  in  each  of  the 
proceedings,  unless  such  consolidation 
would  cause  unreasonable  delay  or 
injustice. 


(2)  Any  two  or  more  proceedings 
against  the  same  or  at  least  one  common 
respondent  that  involve  or  arise  out  of 
the  same  transaction  or  occurrence,  or 
series  of  transactions  or  occurrences, 
and  involve  common  questions  of  law  or 
fact  may  be  consohdated  for  some  or  all 
purposes,  unless  such  consolidation 
would  cause  unreasonable  delay  or 
manifest  injustice. 

(b)  Severance.  On  the  motion  of  any 
party  or  upon  the  initiative  of  the 
Administrative  Law  Judge,  or  by 
resolution  of  the  Office,  a  proceeding 
involving  two  or  more  respondents  may 
be  severed  for  some  or  all  purposes  if: 

(1)  Severance  is  appropriate  because 
the  proceeding  against  one  or  more 
respondents  is  settled,  stayed,  or  cannot 
proceed;  or 

(2)  Severance  will  promote  prompt  . 
resolution  of  the  proceeding  as  to  one 
resix>ndent,  or  as  to  some  or  all 
respondents;  or 

(3)  Severance  is  otherwise  required  to 
prevent  manifest  injustice. 

$509.17    Motions. 

(a)  In  writing.  An  application  or 
request  for  an  order  or  ruling  not 
otherwise  specifically  provided  for  in 
this  part  shall  be  made  by  motion.  After 
an  Administrative  Law  Judge  has  been 
designated  to  preside  at  a  hearing  and 
before  the  filing  with  the  Secretariat  of 
his  recommended  decision,  all  such 
motions  shall  be  filed  with  the 
Secretariat,  with  a  copy  to  the 
Administrative  Law  Judge,  as  provided 
in  i  509.10  of  this  part.  At  all  other  times 
motions  shall  be  addressed  to  the  Office 
and  filed  with  the  Secretariat.  In  either 
case,  a  copy  shall  also  be  served  on 
every  other  party  to  the  proceeding. 
Motions  shall  be  in  writing,  except  that 
a  motion  made  at  a  session  of  a  hearing 
may  be  made  orally  on  the  record  unless 
the  Administrative  Law  Judge  directs 
that  it  be  reduced  to  writing.  All  written 
motions  shall  state  with  particularity  the 
order  or  relief  sought  and  the  grounds 
therefor. 

(b)  Responses.  Within  15  days  after 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
fixed  by  this  part  or  by  order  of  the 
Administrative  Law  Judge,  any  party 
may  file  a  written  response  to  such 
motion.  The  moving  party  shall  have  no 
right  to  reply  to  such  response  except  as 
expressly  permitted  by  this  part  or  by 
order  of  the  Administrative  Law  Judge. 
The  Administrative  Law  Judge  may 
waive  the  requirements  of  this  section 
as  to  motions  for  brief  extensions  of 
time  and  may  rule  upon  such  motions 
after  receiving  an  oral  response  from  the 
opposing  party. 
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(c)  Dilatory  motions  not  permitted. 
Repetitive  or  numerous  motions  that 
raise  the  same  issues  or  arguments  or 
deal  with  the  same  subject  matter  as 
previously-decided  motions  shall  not  be 
permitted.  Such  dilatory  motions  may 
form  the  basis  for  sanctions  under 

5  509.5(c)  of  this  part  or  part  513  of  this 
subchapter.  The  Administrative  Law 
Judge  may  assess  costs  attendant  to 
responding  to  or  ruling  on  such  motions 
against  parties  who  file  such  dilatory 
motions. 

(d)  Supporting  papers.  Written 
memoranda  or  briefs  may  be  filed  with 
motions  or  responses  thereto,  stating  the 
points  and  authorities  relied  upon  in 
support  of  the  position  taken. 

(e)  Oral  argument.  No  oral  argument 
will  be  heard  on  motions  except  as 
directed  by  the  Administrative  Law 
Judge. 

(f)  Rulings  on  motions.  Except  as 
otherwise  provided  in  this  part,  the 
Administrative  Law  Judge  shall  rule 
promptly  upon  all  motions  properly 
served  upon  him  and  upon  such  other 
motions  as  the  Office  may  direct,  except 
that  if  the  Administrative  Law  Judge 
finds  that  a  prompt  decision  by  the 
Office  on  a  motion  is  essential  to  the 
proper  conduct  of  the  proceeding,  he 
may  refer  such  motion  to  the  Office  for 
decision.  The  original  of  all  rulings  and 
orders  on  motions  by  the  Administrative 
Law  Judge  shall  be  filed  by  him  with  the 
Secretariat  and  copies  served  by  the 
Administrative  Law  Judge  on  all  parties 
to  the  proceeding. 

(g)  Continuation  of  proceeding.  Unless 
otherwise  ordered  by  the  Administrative 
Law  Judge  or  the  Office,  the  proceeding, 
including  the  hearing,  shall  continue 
pending  the  determination  of  any  motion 
that  must  be  decided  by  the  Office. 

§  509.18    Interlocutory  review. 

(a)  General  rule.  The  Office  will 
review  a  ruling  of  the  Administrative 
Law  Judge  prior  to  the  submission  of  the 
Administrative  Law  Judge's 
recommended  decision  only  in 
extraordinary  circumstances  that 
warrant  the  Office's  prompt  review  and 
in  accordance  with  the  procedures  set 
forth  in  this  section. 

(b)  Scope  of  review.  An  interlocutory 
appeal  may  be  permitted,  in  the 
discretion  of  the  Office,  under  the 
following  circumstances: 

(1)  Appeal  from  a  ruling  pursuant  to 
§  509.5  suspending  an  attorney  or  other 
representative  from  participation  in  a 
particular  proceeding; 

(2)  Appeal  from  an  order  denying  a 
motion  for  summary  disposition; 

(3)  On  certification  by  the 
Adminisfrative  Law  Judge  in  accordance 
with  paragraph  (c)  of  this  section; 


(4)  UpMjn  any  other  interlocutory  ruling 
where  certification  has  been  denied  by 
the  Administrative  Law  Judge. 
Interlocutory  review  shall  not  be 
granted  under  this  paragraph  (b)(4) 
unless  the  Office  determines  that  the 
Administrative  Law  Judge's  failure  to 
certify  the  matter  was  clearly  erroneous. 

(c)  Certification  by  Administrative 
Law  Judge.  (1)  Any  party  may  move  that 
the  Adn^istrative  Law  Judge  certify 
and  permit  an  appeal  of  a  contested 
ruling  to  the  Office.  Such  a  motion  shall 
be  served  within  10  days  of  the 
Administrative  Law  Judge's  notification 
to  the  parties  of  the  contested  ruling; 
provided,  however,  that  if  such  a  motion 
is  made  during  the  hearing,  the 
Administrative  Law  Judge  may  permit 
the  motion  and  responses  thereto  to  be 
made  orally.  The  motion  for  certification 
must  state  the  grounds  relied  upon. 
Including  the  reasons  for  permitting  the 
interlocutory  review,  in  accordance  with 
the  criteria  set  forth  in  paragraph  (c)(2) 
of  this  section.  Any  party  may  serve  a 
response  to  a  motion  for  certification 
within  10  days  after  service  of  the 
motion. 

(2)  The  Adminisfrative  Law  Judge 
shall  certify  a  ruling  for  Interlocutory 
review  to  the  Office  only  upon  a  motion 
by  a  party  and  a  determination  by  the 
Administrative  Law  Judge  that  (i)  the 
ruling  involves  a  controlling  question  of 
law  or  policy  as  to  which  substantial 
grounds  exist  for  a  difference  of  opinion; 
and  (ii)  an  immediate  appeal  from  the 
ruling  may  materially  advance  the 
ultimate  conclusion  of  the  proceeding. 
Any  certification  to  the  Office  shall  be 
in  writing  and  shall  set  forth  the 
relevant  issues,  an  explanation  of  the 
ruling  on  the  issues,  and  specific  reasons 
for  the  granting  of  the  moving  party's 
request  for  review  by  the  Office. 

(d)  Procedure.  Where  certification  is 
not  required  under  paragraph  (b)  of  this 
section  or  where  the  Administrative 
Law  Judge  certifies  a  ruling  for 
interlocutory  review  by  the  Office,  or 
where  a  party  believes  that  a  denial  of 
certification  by  the  Administrative  Law 
Judge  was  clearly  erroneous,  a  petition 
for  interlocutory  review  may  be  filed 
within  10  days  after  notice  of  the 
Adminisfrative  Law  Judge's  ruling  or 
certification.  The  petition  shall  include 
or  have  attached  thereto  a  copy  of  the 
ruling  or  portion  thereof  fi^m  which 
appeal  is  being  sought  and  present  the 
points  of  fact  and  law  relied  upon  in 
support  of  the  position  taken.  Any  party 
may  serve  a  response  to  a  petition  for 
interlocutory  review  within  10  days  of 
service  of  the  petition.  The  Office  shall 
determine  whether  to  grant  interlocutory 
review  based  upon  the  petition  for 
review  and  any  responses  thereto 


without  oral  argument  or  further  written 
submissions  unless  the  Office  shall 
otherwise  direct 

(e)  Dismissal  of  interlocutory  appeal 
by  the  Office.  The  Office  may  dismiss 
an  interlocutory  appeal  if  it  finds  that 
the  Administrative  Law  Judge's 
certification  was  erroneously  granted  or 
if  it  finds  that  prompt  consideration  of 
the  appeal  is  not  warranted  under  the 
standards  set  forth  in  paragraph  (c)(2)  of 
this  section. 

(f)  Notification  by  the  Secretariat. 
Neither  a  motion  to  the  Administrative 
Law  Judge  for  interlocutory  review,  nor 
a  petition  to  the  Office  for  interlocutory 
review,  nor  the  granting  of  such  a 
motion  or  petition  under  this  section 
shall  suspend  or  stay  the  proceeding 
unless  otherwise  ordered  by  the 
Adminisfrative  Law  Judge  or  the  Office. 
Any  stay  of  longer  than  30  days  must  be 
specifically  approved  by  the  Office. 

S  509.19    Prehearing  conference  and 
exchange  of  Information. 

(a)  Prehearing  conference.  The 
Administrative  Law  Judge  may,  on  hia 
own  initiative  or  at  the  request  of  any 
party,  direct  counsel  for  all  parties  to 
meet  with  him  at  a  specified  time  and 
place  prior  to  the  hearing  (in  person  or 
by  telephone)  and/or  submit  prehearing 
memoranda  to  him  in  writing,  to  address 
any  or  all  of  the  following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
will  be  taken; 

(4)  Limiting  the  number  of  witnesses; 
and 

(5)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(b)  Witnesses.  Within  a  period  of  time 
established  by  the  Administrative  Law 
Judge  and  prior  to  the  date  scheduled  for 
the  hearing,  each  party  shall  serve  a 
written  list  of  witnesses  to  be  called  to 
testify  at  the  hearing.  The  list  shall 
contain  the  name  and  address  of  each 
witness  and  a  brief  summary  of  the 
testimony  expected  of  each  witness.  The 
Administrative  Law  Judge  shall  not 
allow  any  witness  to  testify  at  the 
hearing  who  is  not  included  on  any 
party's  witness  list  except  for  good 
cause  shown. 

(c)  Exhibits.  Within  a  period  of  time 
established  by  the  Administrative  Law 
Judge  and  prior  to  the  date  scheduled  for 
hearing,  each  party  shall  serve  a  written 
list  of  exhibits  to  be  offered  into 
evidence  at  hearing  together  with  a  copy 
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of  each  proposed  exhibit.  The 
Administrabve  Law  Judge  shall  not 
allow  any  exhibit  to  be  accepted  into 
evidence  at  the  hearing  that  is  not  listed 
and  copied  in  accordance  with  the 
provisions  of  this  paragraph  (c)  except 
for  good  cause  shown. 

(d)  SUpulaUona.  Within  a  period  of 
time  established  by  the  Administrative 
Law  ]adge  and  prior  to  the  date 
scheduled  for  the  hearing,  the  parties 
shall  by  written  stipulation  agree  upon 
as  many  pertinent  facts  as  practicable. 
The  parties  may  also  stipulate  to  any 
other  pertinent  facts  orally  at  the 
hearing.  When  stipulations  are  accepted 
by  the  Administrative  Law  Judge,  they 
shall  be  binding  on  the  parties. 

(e)  Prehearing  brief.  Any  party  may 
serve,  and  the  Administrative  Law  Judge 
may  require  all  parties  to  serve,  a 
prehearing  brief  or  legal  memorandum 
in  advance  of  the  hearing  date. 

(f)  Prehearing  order  At  or  within  a 
reasonable  time  following  the 
conclusion  of  a  prehearing  conference, 
the  Administrative  Law  Judge  shall  file 
with  the  Secretariat  and  serve  upon 
each  party  a  prehearing  order  setting 
forth  agreements  reached  and  any 
procedural  determinations  made.  Any 
agreements  reached  among  the  parties 
at  the  prehearing  conference  or 
otherwise  shall  become  part  of  the 
record  and  shall  be  binding  on  the 
parties  unless  the  Administrative  Law 
judge  permits  otherwise  for  good  cause 
shown. 

§509.20    OpportunMy  for  inrormaf 
satttement 

(a)  Any  respondent  may  at  any  time 
unilaterally  submit  to  the  Secretariat,  for 
consideration  by  the  Office  or  its 
designee,  with  copies  to  all  other 
parties,  written  offers  or  proposals  for 
settlement  of  a  proceeding,  without 
prejudice  to  the  rights  of  the  parties. 
Other  parties  to  the  proceeding  may 
respond  to  the  settlement  offer  within  20 
days  of  service  of  such  settlement  offer. 
Unless  the  Director  of  Enforcement 
recommends  to  the  Office  or  its  designee 
that  it  accept  the  submitted  settlement 
offer,  submission  of  a  settlement  offer 
shall  not  provide  a  basis  for  adjooming 
or  otherwise  delaying  all  or  any  portion 
of  a  proceeding  under  this  subpart.  No 
such  settlement  offer  or  proposal  shall 
be  admissible  in  evidence  over  die 
objection  of  any  party  in  any  hearing  in 
connection  with  such  proceeding. 

(b)  Upon  receipt  of  a  settlement  offer, 
the  Office,  its  designee,  or  any  person 
selected  by  the  Of^ce  or  its  designee 
may  consult  with  the  parties  abaaX  the 
settlement  offer  by  convening  a 
settlement  conference  with  the  parties 
or  by  requiring  the  submiasioa  of  sach 


additional  information  as  the  Office  or 
such  other  person  may  deem 
appropriate  for  consideration  of  the 
settlement  offer. 

(c)  The  Office  sbaQ  notify  the  parties 
of  its  decision  whether  to  accept  the 
settlement  offer  within  60  days  of  its 
receipt  of  such  settlement  offer,  onlesa 
extended  in  writing  for  good  cause. 

§  509.21    Dtscovary. 

(a)  General  rule.  Parties  to 
proceedings  under  this  part  may  obtain 
discovery  only  through  die  production  of 
documents  and  only  by  order  of  the 
Administrative  Law  Judge  in  accordance 
with  the  procedures  set  forth  in  this 
paragraph  (a).  Except  as  otherwise 
expressly  authorized  by  this  part,  no 
other  form  of  discovery  shall  be 
allowed. 

(b)  Criteria.  Discovery  shall  be 
permitted  only  upon  a  clear  showing 
that: 

(1)  The  documents  being  sought  are 
relevant  and  material  to  the  requesting 
party's  case  or  defense; 

(2)  The  party  seeking  discovery  has 
substantial  need  for  the  materials  for  the 
preparation  of  its  case  or  defense;  and 

(3)  The  location  and  production  of  the 
documents  will  not  result  in  any  undue 
burden  to  any  other  party  or  in  any 
undue  delay  in  the  proceeding. 

(c)  Procedure.  Any  party  seeking  to 
obtain  discovery  shall  serve  a  motion 
for  discovery  containing  facts  and 
arguments  sufficient  to  demonstrate  that 
the  criteria  set  forth  in  paragraphs  [b)(l), 
(b](2],  and  (b)(3)  of  this  section  have 
been  satisfied.  The  motion  shall  identify 
with  reasonable  particularity  the 
documents  requested,  either  by 
individual  item  or  by  category.  Any 
party  may  serve  a  response  to  the 
motion  within  10  days  of  service  thereof. 
Upon  a  clear  showing  that  the  criteria 
set  forth  in  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)  of  this  section  have  been  satisfied, 
the  Administrative  Law  Judge  may  grant 
all  or  such  part  of  such  discovery 
request  as  he  may  deem  appropriate 
under  the  circumstances. 

(d)  Response.  In  the  event  that  the 
Administrative  Law  Judge  grants  all  or 
part  of  a  discovery  request,  the  party 
from  whom  the  documents  were 
requested  shall  furnish  the  documents 
within  20  days  of  service  of  the  decision 
of  the  Administrative  Law  Judge,  unless 
the  parties  agree  on  a  different  time  or 
the  Administrative  Law  Judge  orders  a 
different  time  for  good  cause  shown.  If 
any  documents  are  withheld  on  the 
basis  of  privilege  of  any  kind  as 
provided  by  paragraph  (e)  of  this 
section,  the  respond^  party  shall 
provide  a  written  hst  of  the  documents 
withheld,  the  privilege  claimed  with 


respect  to  each  document,  and  the  basis 
for  the  claim  of  privilege. 

{e]  Privileged  documents.  Privileged 
documents  are  not  discoverable. 
Applicable  privileges  include  the 
attorney-client  privilege,  the  attorney 
work  product  privilege,  the 
governmental  deliberative  process 
privilege,  and  other  such  privileges  as 
the  Unites  States  Constitution, 
applicable  acts  of  Congress,  or 
principles  of  the  common  law  may 
provide. 

(f)  Motions  to  compel  production.  If 
any  party  fails  to  comply  with  an  order 
of  the  Administrative  Law  Judge 
granting  a  discovery  request  within  the 
prescribed  time  for  response,  or 
withholds  documents  without  a  valid 
privilege  claim,  the  requesting  parfy  may 
move  for  an  order  of  the  Administrative 
Law  Judge  compelling  production  of  the 
documents.  The  Adminstrative  Law 
Judge  may  impose  sanctions  imder 

i  509.5(c)  of  this  part  for  failure  to 
comply  with  a  discovery  order. 

(g)  Protective  orders.  Upon  a  showing 
that  discovery  is  being  conducted  in  bad 
faith  or  in  such  a  manner  as 
unreasonably  to  annoy,  oppress,  or 
embarrass  any  party,  the  Administrative 
Law  Judge  may  order  discovery 
terminated  or  may  limit  the  scope  or 
manner  of  discovery.  Grounds  for 
terminating  or  limiting  discovery  include 
persistent  requests  for  privileged 
documents,  repeated  inquiries  into  areas 
that  are  neither  relevant  nor  hkely  to 
lead  to  the  discovery  of  relevant 
information,  and  unwarranted  attempts 
to  pry  into  a  party's  preparation  for  trial. 

(h)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  at  least  30 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing.  No 
exceptions  to  this  rule  shall  be  permitted 
unless  the  Administrative  Law  Judge 
finds  on  the  record  that  good  cause 
clearly  exists  for  waiving  the 
requirements  of  this  section. 

$509.22    Subpoenas  tor  doeifliianlary  or 
physicat  •vi€l«nc»  or  for  wttnesa 
attendanc*. 

(a)  Issuance.  The  Administrative  Law 
Judge  shall  issue  subpoenas,  as 
authorized  by  law,  at  the  request  of  any 
party,  requiring  the  attendance  of 
witnesses  at  the  hearing  to  be  held  in 
connection  with  an  adjudicatory 
proceeding  and/or  the  production  of 
documentary  or  physical  evidence  at 
such  hearing.  Where  it  appears  to  the 
Administrative  Law  Judge  that  die 
subpoena  may  be  unreasonable, 
oppressive,  excessive  in  scope,  or 
unduly  burdensome,  the  party  seeking 
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the  subpoena  may  be  required,  as  a 
cor.dititm  precedent  to  the  issuance  of 
the  subpoena,  to  show  the  general 
relevance  and  reasonable  scope  of  the 
testimony  or  other  evidence  sought.  In 
the  event  the  Administrative  Law  Judge, 
after  consideration  of  all  the 
circumstances,  determines  that  the 
subpoena  or  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  may 
refuse  to  issue  the  subpoena,  or  may 
issue  it  in  modified  form  upon  such 
conditions  as  justice  requires. 

(b)  Motion  to  quash.  Any  person  to 
whom  a  subpoena  is  directed  may,  prior 
to  the  time  specified  therein  for 
compliance  but  in  no  event  more  than  10 
days  after  the  date  of  service  of  such 
subpoena,  serve  a  motion,  in  accordance 
with  the  provisions  of  S  509.17  of  this 
part,  to  revoke,  quash,  or  modify  such 
subpoena,  accompanying  such 
application  with  a  statement  of  the 
reasons  therefor. 

(c)  Service  of  subpoena.  The  party 
seeking  the  subpoena  is  responsible  for 
effecting  service  thereof.  Service  of  a 
subpooia  upon  a  person  named  therein 
shall  be  made  by  delivering  a  copy  of 
the  subpoena  by  personal  service, 
certified  or  registered  mail,  or  an 
express  delivery  service  to  such  person 
and  by  tendering  the  fees  for  one  day's 
attendance  and  the  mileage  as  specified 
in  paragraph  (d)  of  this  section,  except 
that  when  a  subpoena  is  issued  at  the 
insistence  of  counsel  for  the  Director  of 
Enforcement,  fees  and  mileage  need  not 
be  tendered  at  the  time  of  service  of  the 
subpoena.  If  service  is  made  by  a  United 
States  Marshal,  his  depufy,  or  an 
employee  of  the  Office,  such  service 
shall  be  evidenced  by  his  return  thereon. 
If  made  by  any  other  person,  such 
person  shall  make  affidavit  thereto, 
describing  the  manner  in  which  service 
is  made,  and  return  such  affidavit  on  or 
with  the  original  subpoena. 

(d)  Attendance  of  witnesses.  The 
attendance  of  witnesses  and  the 
production  of  documents  pursuant  to  a 
subpoena  issued  in  connection  with  a 
hearing  provided  for  in  this  part  may  be 
required  from  any  place  in  any  State, 
Commonwealth,  possession,  territory,  or 
the  Distinct  of  Columbia  at  any 
designated  place  where  the  hearing  is 
being  conducted.  Witnesses  subpoenaed 
in  any  proceeding  under  this  part  shall 
be  paid  the  same  fees  and  mileage  that 
are  paid  witnesses  in  the  district  courts 
of  the  United  States. 

§509.23    Depoaitiona. 

(a)  Prerequisites.  Oral  depositions 
shall  be  permitted  in  adjudicatory 
proceedings  under  this  part  only  upon  a 
showing  that: 


(1)  The  proposed  deponent  is  or  Is 
likely  to  be  unavailable  to  attend  the 
hearing  because  of  age,  illness,  inffnnify 
or  other  cause  beyond  the  control  of  the 
deponent; 

(2)  The  testimony  of  the  proposed 
deponent  will  be  relevant  and  material 
to  the  proceeding;  and 

(3)  "The  taking  of  the  deposition  will 
not  result  in  any  undue  burden  to  any 
other  party  or  in  undue  delay  In  the 
proceeding. 

(b)  Procedure.  Any  party  desiring  to 
take  the  oral  deposition  of  a  witness 
shall  serve  a  written  motion  setting  forth 
facts  sufHcient  to  demonstrate  that  the 
prerequisites  s&t  forth  in  paragraph  (a) 
of  this  section  have  been  satisRed.  The 
motion  shall  include  the  name  and 
address  of  the  proposed  dep>onent  and  a 
statement  setting  forth  the  matters  upon 
which  the  proposed  deponent  will  be 
questioned,  the  materialify  and 
relevance  of  the  deponent's  testimony, 
the  need  for  the  deposition,  and  the 
proposed  time  and  place  for  the 
deposition.  Any  party  may  serve  a 
response  to  the  motion  within  10  days 
after  service  thereof.  Failure  of  a  party 
to  respond  to  such  a  motion  within  10 
days  will  be  deemed  to  constitute  a 
waiver  of  objection  to  the  deposition. 

(c)  Decision.  Upon  a  showing  that  the 
prerequisites  set  forth  in  paragraph  (a) 
of  this  section  have  been  satisfied,  the 
Administrative  Law  Judge  may,  by 
subpoena  or  subpoena  duces  tecum, 
order  that  such  oral  deposition  be  taken. 
If,  after  consideration  of  all 
circumstances,  the  Administiative  Law 
Judge  determines  that  the  deposition  or 
its  location,  in  whole  or  in  part,  is 
unnecessary,  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome,  he  may  refuse  to  grant  the 
motion  or  may  grant  it  only  upon  such 
conditions  as  justice  requires.  The 
Administrative  Law  Juc^e  shall  serve  a 
notice  of  the  action  taken  on  the  motion 
upon  each  of  the  parties.  Service  shall 
be  accomplished  under  the  procedures 
of  §  509.9  of  this  part  Service  shall  be 
completed  at  least  10  days  in  advance  of 
the  date  and  time  fixed  for  the  taking  of 
the  deposition. 

(d)  Motion  to  quash.  A  person  named 
in  a  subpoena  or  subpoena  duces  tecum 
to  take  evidence  by  oral  deposition  who 
is  not  a  parfy  to  the  proceeding  may 
move  to  revoke,  quash,  or  modify  the 
subpoena.  Such  motion  shall  be 
accompanied  by  a  statement  of  the 
reasons  therefor  and  a  copy  of  the 
motion  shall  be  served  upon  the  parfy 
requesting  the  subpoena.  The  motion 
must  be  made  prior  to  the  time  for 
compliance  specified  in  the  subpoena 
and  not  more  than  10  days  aftra  the  date 


of  service  of  t)M  subpoena,  except  for 
good  cause  ^own. 

(e)  Procedure  on  deposition: 
objections.  Each  witness  testifying  upon 
oral  deposition  shall  be  didy  sworn,  and 
all  other  parties  shall  have  the  right  to 
cross-examine.  Objections  to  questions 
or  evidence  shall  be  in  short  form, 
stating  the  grounds  of  objection,  unless 
a  valid  privilege  is  asserted.  If  the 
deponent  refuses  to  answer  a  question 
posed  at  a  deposition,  the  deposition 
may  be  adjourned  or  completed  at  the 
option  of  the  parfy  who  requested  the 
deposition,  except  as  to  the  unanswered 
question,  and  an  oral  or  written  request 
may  be  made  to  the  Administrative  Law 
Judge  to  compel  an  answer. 

(f)  Protective  orders.  At  any  time 
during  the  taking  of  a  deposition,  on 
motion  of  the  deponent  or  of  any  party, 
and  upon  a  showing  that  the  deposition 
is  being  conducted  in  bad  faith  or  in 
such  manner  as  unreasonably  to  annoy, 
embarrass,  or  oppress  the  deponent  or 
party,  the  Administrative  Law  Judge 
may  order  the  termination  of  the 
deposition  or  may  limit  the  scope  and 
manner  of  the  taking  of  the  deposition. 
Grounds  for  terminating  or  limiting  a 
deposition  include  persistent 
questioning  on  privileged  matters, 
repeated  inquiries  into  areas  that  are 
neither  relevant  nor  likely  to  lead  to  the 
discovery  of  relevant  information,  or 
unwarranted  attempts  to  pry  into  a 
party's  preparation  for  trial.  The 
physical  condition  of  the  witness  and 
the  adequacy  of  the  examination  that 
has  already  taken  place  also  may  be 
considered. 

(g)  Introduction  as  evidence.  If  the 
deposition  or  any  portion  of  the 
deposition  is  offered  at  the  hearing,  the 
Administrative  Law  Judge  shall  then 
consider  any  objections  raised,  provided 
that  those  objections  were  made  during 
the  deposition  and,  at  that  time,  may 
refuse  to  allow  reading  of  the  answer  to 
any  question  found  to  be  objectionable. 
Subject  to  appropriate  rulings  on  such 
objections  to  questions  or  evidence  as 
were  noted  at  the  time  the  deposition 
was  taken  or  as  would  be  vatid  were  the 
witness  personally  present  and 
testifying,  the  deposition  or  any  part 
thereof  may  be  submitted  into  evidence 
by  any  party  to  the  proceeding.  Only 
that  part  of  a  deposition  that  is  received 
in  evidence  at  a  bearing  shall  constitute 
a  part  of  the  record  in  such  proceeding 
upon  which  a  decision  may  be  based. 

(h)  Payment  of  fees.  The  fees  ai  the 
witness  and  of  the  reporter  shall  be  paid 
by  the  person  upon  whose  application 
the  deposition  was  taken. 
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9S09.24    Conduct  ol  h— ring*. 

(a)  Hearing  rules.  Every  party  shall 
have  the  right  to  present  its  case  or 
defense  by  oral  and  documentary 
evidence  and  to  conduct  such  cross- 
examination  as  may  be  required  for  full 
disclosure  of  the  facts.  Irrelevant 
immaterial,  or  unduly  repetitious 
evidence  shall  be  excluded.  Objections 
to  the  admission  or  exclusion  of 
evidence  shall  be  concise  and.  together 
with  rulings  thereon,  become  part  of  the 
record.  Argtmient  on  objections  may,  at 
the  discretion  of  the  Administrative  Law 
Judge,  take  place  off  the  record.  Failure 
to  object  to  admission  or  exclusion  of 
evidence  or  to  any  ruling  shall  constitute 
a  waiver  of  the  objection.  The  privileges 
of  witnesses  or  parties  shall  be 
governed  by  the  principles  of  the 
common  law  as  such  principles  may  be 
interpreted  by  the  courts  of  the  United 
States  in  light  of  reason  and  experience. 

(b)  Official  notice.  Official  notice  may 
be  taken  of  any  material  fact  that  might 
be  judicially  noticed  by  a  district  court 
of  the  United  States  and  of  any  material 
information  in  the  official  public  records 
of  the  Office.  All  matters  officially 
noticed  by  the  Administrative  Law 
Judge  shall  appear  on  the  record.  If 
official  notice  is  requested  or  taken  of 
any  fact,  the  parties,  upon  timely 
request,  shall  be  afforded  an  opportunity 
to  establish  the  contrary. 

(c)  Transcript  of  testimony.  Hearings 
shall  be  recorded  and  transcripts  will  be 
made  available  to  any  party  upon 
payment  of  the  cost  thereof.  A  copy  of 
the  transcript  of  the  testimony  taken  at 
the  hearing,  duly  certified  by  the 
reporter,  together  with  all  exhibits,  shall 
be  filed  with  the  Administrative  Law 
Judge,  who  shall  file  such  materials  with 
the  Secretariat  at  the  time  he  submits 
his  recommended  decision.  The 
Administrative  Law  Judge  shall  have  the 
authority  to  rule  upon  motions  to  correct 
the  record. 

(dj  Continuances  and  changes  or 
extensions  of  time  and  changes  of  place 
of  hearing.  Prior  to  the  appointment  of 
an  Administrative  Law  Judge  and  after 
the  filing  of  a  recommended  decision 
pursuant  to  §  509.27  of  this  part,  except 
as  otherwise  expressly  provided  by  law, 
the  Office  may  in  the  notice  or  any 
subsequent  order  provide  time  limits 
different  firom  those  specified  in  this 
part  and  may,  on  its  own  initiative  or  for 
good  cause  shown,  change  or  extend 
any  time  limit  prescribed  by  these  rules 
or  the  notice,  or  change  the  time  and 
place  for  any  hearing  hereimder.  The 
Administrative  Law  Judge  may,  as 
permitted  by  law,  change  the  time  for 
beginning  any  hearing,  continue  or 


adjourn  a  hearing  from  time  to  time,  and 
change  the  location  of  the  hearing, 
(e)  Call  for  further  evidence,  oral 
arguments,  briefs,  or  reopening  of 
hearing.  The  Administrative  Law  Judge 
may  call  for  the  production  of  further 
evidence  upon  any  issue,  may  permit 
oral  argimient  and  submission  of  briefs 
at  or  following  the  hearing,  and,  upon 
appropriate  notice,  may  reopen  the 
hearing  at  any  time  prior  to  the  filing  of 
his  recommended  decision  with  the 
Secretariat 

§  509.25    PrWats  and  pulrfic  hearings. 

(aj  All  hearings  shall  be  private  and 
shall  be  attended  only  by  the  parties, 
their  representatives  or  counsel, 
witnesses  while  testifying,  and  other 
persons  having  an  official  interest  in  the 
proceeding  unless  the  Office  determines 
that  a  public  hearing  should  be  held 
pursuant  to  this  section.  Unless  an 
exception  is  granted  by  the 
Administrative  Law  Judge  in  response  to 
a  motion  by  a  party,  all  witnesses  shall 
be  sequestered. 

(b)  Unless  otherwise  ordered  by  the 
Office  as  provided  in  paragraph  (cj  of 
this  section  or  required  by  law,  the 
entire  record  in  any  proceeding  under 
this  part  including,  but  not  limited  to, 
the  notice,  answer,  the  transcript 
exhibits,  proposed  findings  of  fact  and 
conclusions  of  law,  briefs,  recommended 
decision  of  the  Administrative  Law 
Judge,  exceptions  thereto,  the  decision 
of  the  Office  [except  for  the  actual  final 
order  of  the  Officej,  and  any  other 
papers  and  documents  that  are  filed  in 
connection  with  the  proceeding  shall  not 
be  made  public,  and  shall  be  for  the 
confidential  use  only  of  the  Office  and 
its  staff,  the  Administrative  Law  Judge, 
the  parties,  and  appropriate  supervisory 
authorities. 

(c)  Where  the  Office,  in  its  discretion, 
after  fully  considering  the  views  of  the 
party  afforded  the  hearing,  determines 
that  a  public  hearing  is  necessary  to 
protect  the  public  interest  the  Office 
may  order  that  the  hearing  be  public.  In 
any  public  hearing,  the  Administrative 
Law  Judge  shall  have  the  authority  to 
take  all  appropriate  steps,  including 
closing  portions  of  the  hearing  to  the 
public  and  admitting  materials  into  the 
record  under  seal,  to  protect  the 
reputation  and  integrity  of  any 
nonparties  to  the  proceeding. 

S  509.26    Summary  disposttioa 

(a)  Filing  of  motions  and  responses. 
Any  party  who  beheves  that  there  is  no 
genuine  issue  of  material  fact  to  be 
determined  and  that  he  is  entitled  to  a 
decision  as  a  matter  of  law  may  move 
for  summary  disposition  in  his  favor  of 
all  or  any  part  of  the  proceeding.  Such 


motion  may  be  filed  at  any  time.  Any      ^ 
party,  within  20  days  after  service  of 
such  a  motion,  or  within  such  further 
time  period  as  the  Administrative  Law 
Judge  may  allow,  may  serve  an 
opposition  to  such  motion  end/or  may 
countermove  for  summary  disposition. 
Following  receipt  of  a  motion  for 
summary  disposition  and  all  responses 
thereto  and  any  further  written 
submission  and/or  oral  argument  he 
deems  appropriate,  the  Administrative 
Law  Judge  shall  submit  a  reconmiended 
decision  to  the  Office  in  accordance 
with  the  provisions  of  S  509.27(b)  of  this 
part  and  of  paragraph  (d)  of  this  section 
if  he  finds  that  summary  disposition  is 
warranted.  No  such  recommended 
decision  need  be  filed  with  the  Office  if 
the  Administrative  Law  Judge  finds  that 
no  party  is  entitled  to  summary 
disposition.  If  the  Administrative  Law 
Judge  determines  that  a  party  is  entitled 
to  summary  disposition  as  to  certain 
claims  only,  he  may  defer  submitting  a 
recommended  decision  as  to  those 
claims  until  he  files  his  recommended 
decision  at  the  conclusion  of  the 
hearing.  If  the  Administrative  Law  Judge 
determines  that  a  party  is  entitled  to  an 
order  based  on  the  presence  in  one  or 
more  tran3action(s)  or  occurrence(s)  of 
all  statutory  elements  necessary  to 
support  such  an  order,  he  may 
recommend  that  the  Office  issue  such  an 
order  based  on  such  transaction  or 
occurrence  even  though  he  may  make  no 
such  finding  with  respect  to  other 
transactions  or  occurrences  contained  in 
the  notice. 

(b)  Supporting  papers.  A  motion  for 
summary  disposition  shall  be 
accompanied  by  a  statement  of  the 
material  facts  as  to  which  the  moving 
party  contends  there  is  no  genuine  issue, 
supported  by  documentary  evidence, 
admissions  in  pleadings,  stipulations, 
depositions,  and  any  other  eiadentiary 
materials  that  the  moving  party 
contends  support  his  position.  The 
motion  shall  also  be  accompanied  by  a 
brief  containing  the  points  and 
authorities  in  support  of  the  contention 
of  the  party  making  the  motion.  Any 
party  opposing  a  motion  for  summary 
disposition  shall  file  a  statement  setting 
forth  those  material  facts  as  to  which  he 
contends  a  genuine  dispute  exists, 
supported  by  evidence  of  the  same  type 
required  to  be  submitted  with  the 
motion  for  simunary  disposition  and  a 
brief  containing  the  points  and 
authorities  in  support  of  the  contention 
that  summary  disposition  would  be 
inappropriate.  A  party  opposing  a 
motion  for  summary  disposition  may 
argue  that  although  there  is  no  dispute 
as  to  the  material  facts,  the  law  is 
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unclear  or  contrary  to  the  position  urged 
by  the  oioving  party  or  that  the 
circumstances  are  such  that  a  di^erent 
remedy  or  result  is  appropriate.  In  this 
event  the  party's  submission  shall 
clearly  set  forth  such  legal  diffecences  or 
circumstances  and  a  discussion  of  the 
appropriate  result  or  remedy. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  sua  sponte,  the 
Administrative  Law  judge  may  convene 
a  hearing  on  any  motion  for  summary 
disposition  for  the  purpose  of  receiving 
oral  argument  on  the  motion. 

(d)  Recommended  decision  on  motion. 
The  Administrative  Law  Judge  shall 
recommend  that  the  Office  issue  a  final 
order  granting  a  motion  for  summary 
disposition  if  the  undisputed  pleaded 
facts,  admissions,  stipulations, 
documentary  evidence,  deposition 
transcripts,  matters  as  to  which  official 
notice  may  be  taken,  and  any  other 
evidentiary  materials  properly 
submitted  in  connection  with  the  motion 
show  that: 

(1)  There  is  no  genuine  issu^  as  to  any 
material  fact 

(2)  There  is  no  necessity  that  further 
facts  be  developed  on  the  record;  and 

(3]  The  moving  party  is  entitled  to  a 
decision  in  his  favor  as  a  matter  of  law. 

§  509.27    PropoMd  findings  of  fact  and 
conclusions  of  law  and  rscommended 
decision. 

(a)  Proposed  findings  of  fact  and 
conclusions  of  law.  Each  party  shall 
have  a  period  of  30  days  after  the 
submission  of  the  hearing  transcript  to 
the  Administrative  Law  Judge  following 
the  close  of  the  heeiring,  or  such  further 
time  as  the  Administrative  Law  Judge 
for  good  cause  may  allow,  to  serve 
proposed  findings  of  fact  and 
conclusions  of  law,  which  may  be 
accompanied  by  a  brief  in  support 
thereof.  Such  proposals  shaU  be 
supported  by  citation  of  such  statutes, 
decisions  and  other  authorities,  and 
page  references  to  such  portions  of  the 
record  as  may  be  relevant  Each  party 
may  serve  a  reply  brief  within  20  days  of 
service  of  the  other  parties'  proposed 
findings  of  fact  and  conclusions  of  law 
and  accompanying  briefs.  All  such 
proposals  and  briefs  shall  become  a  part 
of  the  record. 

(b)  Recommended  decision  and  filing 
of  record.  The  Administrative  Law  Judge 
shall,  within  30  days  after  the  expiration 
of  the  time  allowed  under  paragraph  (a) 
of  this  section,  or  within  such  further 
time  as  the  Office  for  good  cause  may 
allow,  file  with  the  Secretariat  and 
certify  to  the  Office  for  decision  the 
entire  record  of  the  hearing,  which  shall 
include  his  recommended  decision  in 
accordance  with  section  557  of  Title  5  of 


the  United  States  Code,  the  transcript 
and  the  exhibits  (including,  on  request 
of  any  of  the  parties,  any  exhibits 
excluded  from  evidence  or  tenders  of 
proof],  exceptions,  rulings,  and  all 
pleadings,  briefs,  and  other  materials 
filed  is  connection  with  the  hearing. 
Promptly  upon  such  filing,  the 
Secretariat  shall  serve  upon  each  party 
to  the  proceeding  a  copy  of  the 
recommended  decision.  The  provisions 
of  this  paragraph  (b)  shall  not  apply  in 
any  case  where  the  hearing  was  held 
before  the  Office. 

S  509.28    Briefs. 

(a)  Contents.  All  briefs  shall  be 
confined  to  the  particular  matters  in 
issue.  Each  proposed  finding  of  fact 
conclusion  of  law,  or  exception  that  is 
briefed  shall  be  supported  by  a  concise 
argument  and  by  citation  of  such 
statutes,  decisions,  and  other  authorities 
and  by  page  references  to  such  portions 
of  the  record  as  may  be  relevant.  If  the 
exception  relates  to  the  admission  or 
exclusion  of  evidence,  the  substance  of 
the  evidence  admitted  or  excluded  shall 
be  set  forth  in  the  brief  with  appropriate 
references  to  the  transcript 

(b)  Reply  briefs.  Reply  briefs  may  be 
served  within  20  days  after  service  of 
original  briefs  of  opposing  parties,  or 
such  further  time  as  the  Administrative 
Law  Judge  may  permit  and  shall  be 
confined  to  matters  in  opening  briefs. 
Further  briefs  may  be  filed  only  with  the 
express  permission  of  the 
Administrative  Law  Judge. 

(c)  Delayed  filing.  Briefs  not  served  on 
or  before  the  time  fixed  in  this  part  will 
be  received  only  upon  special 
permission  of  the  Administrative  Law 
Judge. 

§509.29    Exceptions.  | 

(a]  Filing.  Within  30  days  after  service 
of  the  recommended  decision  of  the 
Administrative  Law  Judge  or  such 
further  time  as  the  Office  for  good  cause 
shall  allow,  any  party  (other  than  a 
party  who  has  not  filed  an  answer  in 
accordance  with  {  509.14(a]  of  this  part), 
may  serve  and  file  with  the  Secretariat 
exceptions  thereto  or  to  any  portion 
thereof,  or  the  failure  of  the 
Administrative  Law  Judge  to  make  any 
reconunendation,  finding,  or  conclusion, 
or  to  the  admission  or  exclusion  of 
evidence,  or  to  any  other  ruling  of  the 
Administrative  Law  Judge  supported  by 
such  brief  as  may  appear  advisable. 

(b)  Waiver.  Failure  of  a  party  to  serve 
and  file  exceptions  to  the  recommended 
decision  of  the  Administrative  Law 
Judge  or  any  portion  thereof,  or  to  his 
failure  to  adopt  a  proposed  finding  or 
conclusion,  or  to  the  admission  or 
exclusion  of  evidence,  or  to  any  other 


ruling  of  the  Administrative  Law  Judge 
within  the  time  allowed  under 
paragraph  (a)  of  this  section,  shall  be 
deemed  to  be  a  waiver  of  objection 
thereto. 

(c)  Review  by  the  Office  on  its  own 
initiative.  The  Office  may,  on  its  own 
initiative,  undertake  review  of  a 
recommended  decision  of  an 
Administrative  Law  Judge  within  30 
days  after  the  recommended  decision 
has  been  served  on  all  parties.  Notice  of 
any  order  of  the  Office  directing  review 
on  its  own  initiative  shall  be  served  on 
all  parties  by  the  Secretariat 

1509.30    Oral  argument  before  the  Omoe. 

Upon  the  Office's  own  initiative  or 
upon  the  written  request  of  any  party 
made  within  the  time  for  filing 
exceptions  to  the  recommended  decision 
(or  any  part  thereof)  of  the 
Administrative  Law  Judge,  the  Office  or 
its  designee(s)  may  order  and  hear  oral 
argument  on  all  or  any  part  of  the 
recommended  decision  and  the  findings 
and  conclusions  on  which  the 
recommended  decision  or  such  part 
thereof  is  based.  Such  written  request 
must  show  good  cause  for  oral 
argument,  including  reasons  why 
arguments  have  not  been,  or  cannot  be, 
presented  adequately  ki  writing.  Oral 
argument  before  the  Office  shall  be 
recorded  by  the  Secretariat. 

S  509.31     Notice  o«  sutMntaaion  to  the 
Office. 

Upon  the  filing  of  the  record  with  the 
Secretariat  and  upon  the  expiration  of 
the  time  for  the  filing  of  exceptions  and 
all  briefs,  including  reply  briefs  or  any 
further  briefs  permitteid  by  the  Office, 
and  upon  the  hearing  of  any  oral 
argument  ordered  by  the  Office,  the 
Secretariat  shall  notify  the  parties  in 
writing  that  the  case  has  been  submitted 
to  the  Office  for  final  decision. 

$509.32    Decision  o«  the  Office. 

(a)  Employees  of  the  Office  who  have 
not  engaged  in  any  way  in  the 
performance  of  investigatory  or 
adjudica  'ory  functions  in  connection 
with  a  proceeding  may  advise  and  assist 
the  Office  in  the  consideration  of  the 
proceeding.  The  Office  shall  consider 
the  recommended  decision  and  the 
whole  record  on  review  and  shall  base 
its  determination  diereon. 

(b)  The  Office  shall  render  its  final 
decision  within  90  days  after  the 
Secretariat  has  notified  the  parties, 
pursuant  to  S  508.31  of  this  part  that  the 
case  has  been  submitted  to  the  Office 
for  final  decision,  unless  within  such  90- 
day  period  the  Office  shall  order  that 
such  notice  be  set  aside  and  the  case 
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reopened  for  further  proceedings.  Copies 
of  the  decision  and  order  of  the  Office 
shall  be  served  by  the  Secretariat  upon 
each  party  to  the  proceeding  and,  if 
directed  by  the  Office  or  required  by 
statute,  upon  any  appropriate  State 
supervisory  authority. 

Sutipart  B— Assessment  of  Civil 
Money  Penalties 

SS09^   Scope. 

The  rules  and  procedures  in  this 
subpart  B  and  in  subpart  A  shall  apply 
to: 

(a)  Proceedings  under  section  8(iK2]  of 
the  FDIA,  12  U.S.C.  1818(i)(2),  section 
18{j)(4)  of  the  FDIA,  12  U.S.C.  1828(j){4), 
section  10(i](3)  of  the  HOLA.  12  U.S.C. 
1467a(i){3)  and  section  7(j)(16)  of  the 
FDIA,  12  U.S.C.  1817(j){16),  to  determine 
whether  and/or  to  what  extent  civil 
penalties  should  be  assessed  against 
associations,  affiliates,  service 
corporations,  savings  and  loan  holding 
companies,  subsidiaries  thereof  and/or 
related  officials  or  institution-affiliated 
parties  for  violation  of  any  regulation, 
law,  order,  written  agreement,  condition 
imposed  in  writing  by  the  Office  in 
connection  with  the  grant  of  any 
application,  or  in  the  conduct  of  any 
imsafe  or  unsound  practice  in 
conducting  the  affairs  of  the  association 
or  breach  of  any  fiduciary  duty  that  is  a 
part  of  a  pattern  of  misconduct  that 
causes  or  is  likely  to  cause  more  than  a 
minimal  loss  to  the  savings  association 
or  results  in  pecimiary  gain  or  other 
benefit  to  such  party; 

(b)  Proceedings  under  section  9(d]  of 
the  HOLA,  12  U.S.C.  1467(d),  to 
determine  whether  and/or  to  what 
extent  civil  penalties  should  be  assessed 
against  any  savings  association  for 
failure  of  the  association's  affiliate  to 
permit  any  examiner  appointed  by  the 
Director  to  make  an  examination  or 
failure  to  provide  any  information 
required  to  be  disclosed  in  the 
examination;  and 

(c)  Proceedings  xmder  section  5(v)  of 
the  HOLA.  12  U.S.C.  1464{v)  and  section 
10(r)(5)  of  the  HOLA,  12  U.S.C. 

1 467a(r)(5)  to  determine  whether 
penalties  should  be  assessed  against 
associations,  affiliates,  service 
corporations,  savings  and  loan  holding 
companies,  subsidiaries  thereof  and/or 
related  officials  for  submission  of  fahe 
or  inaccurate  information  to  the  Office. 

§  509.34    Notice  ot  assessment;  request 
tor  hearing;  answer. 

Proceedings  to  assess  civil  money 
penalties  shall  be  commenced  by 
service  of  a  notice  of  assessment  of  civil 
money  penalty.  The  notice  shall  contain 
a  statement  of  the  facts  constituting  the 


grounds  for  the  assessment  of  the 
penalty,  the  amount  of  the  civil  money 
penalty  being  assessed,  and  the  date  by 
which  the  penalty  must  be  paid  and 
shall  inform  the  party  being  assessed  of 
its  right  to  request  a  hearing  to  challenge 
the  assessment  of  the  penalty  within  10 
days  of  service  of  the  notice.  If  a  hearing 
is  not  requested  within  the  prescribed  10 
day  period,  the  assessment  shall 
constitute  a  final  and  unappealable 
order  of  the  Office.  A  party  requesting  a 
hearing  shall  file  an  answer  as 
prescribed  in  S  509.14  of  this  part. 

SS09.35    Notice  of  hearing. 

A  party  requesting  a  hearing  shall  be 
informed  by  notice  of  the  time  and  place 
set  for  the  hearing.  The  notice  of  hearing 
shall  be  served  at  least  30  days  in 
advance  of  the  date  set  for  the  hearing 
and  shall  order  the  hearing  to  commence 
within  60  days  after  receipt  of  the 
request  for  a  hearing.  Any  party 
afforded  a  hearing  who  does  not  appear 
at  the  hearing  personally  or  through  a 
duly  authorized  representative  shall  be 
deemed  to  have  consented  to  the 
issuance  of  an  assessment  order. 

S  509.36    Assessment  orders. 

In  the  event  of  consent,  or  if  upon  the 
record  developed  at  the  hearing,  the 
Office  finds  that  any  of  the  grounds 
specified  in  the  notice  of  assessment 
have  been  established,  the  Office  may 
serve  an  order  of  assessment  of  civil 
money  penalty  upon  the  party 
concerned.  An  assessment  order  shall 
be  effective  immediately  upon  service  or 
upon  such  other  date  as  may  be 
specified  therein  and  shall  remain 
effective  and  enforceable  until  it  is 
stayed,  modified,  terminated,  or  set 
aside  by  the  Office  or  by  a  reviewing 
court. 

§  509.37    Payment  of  cMI  penalty. 

(a)  Civil  penalties  assessed  pursuant 
to  this  subpart  B  are  payable  and  to  be 
collected  within  60  days  after  the 
issuance  of  the  notice  of  assessment, 
unless  the  Office  fixes  a  different  time 
for  payment  where  it  determines  that 
the  purpose  of  the  penalty  would  be 
better  served  thereby;  provided, 
however,  that  if  a  party  has  made  a 
timely  request  for  a  hearing  to  challenge 
the  assessment  of  the  penalty,  the  party 
shall  not  be  required  to  pay  such  penalty 
until  the  Office  has  issued  a  final  order 
of  assessment  following  the  hearing.  In 
such  cases,  the  penalty  shall  be  paid 
within  60  days  of  service  of  such  order 
unless  the  Office  fixes  a  different  time 
for  payment. 

(b)  Checks  in  payment  of  dvil 
penalties  shall  be  made  payable  to  the 
Treasurer  of  the  United  States  and  sent 


to  the  Controller's  Division  of  the  Office, 
Upon  receipt,  the  Office  shall  forward 
the  check  to  the  Treasury  of  the  United 
States. 

9  509.38    Relevant  considerstlons. 

In  determining  the  amount  of  the 
penalty  to  be  assessed  in  any 
proceeding  under  this  part  the  Office 
shall  consider  the  financial  strength  and 
good  faith  of  the  party  against  whom  the 
penalty  is  to  be  assessed,  the  gravity  of 
the  violation,  any  previous  violations, 
and  such  other  matter  as  justice  may 
require. 

PART  510— MISCELLANEOUS 
ORGANIZATIONAL  REGULATIONS 

90C* 

510.1  Provisions  relating  to  ex  parte 
comciunications. 

510.2  Provisions  related  to  regulations  of  the 
Office. 

510.3  Coordination  of  subchapters. 

510.4  Service  of  process. 

Authority:  Sec.  3,  as  added  by  sec  301, 103 
Stat  278  (12  U.S.C.  14628):  sec.  4,  as  added  by 
sec.  301, 103  Stat  280  (12  U.S.C.  1463);  sec.  5, 
48  Stat  132,  as  amended  (12  U.S.C.  1464). 

S  510.1    Provisions  relating  to  ex  parte 
communications. 

(a)  Scope  of  section.  This  section  shall 
apply  to  ex  parte  communications  with 
respect  to  applications  made  to  the 
Office  for  permission  to  organize 
Federal  savings  associations  and  for 
branch  office  and  mobile  facilities  of 
such  associations  under  Subchapter  C  of 
this  chapter,  applications  to  convert 
under  Subchapter  D  of  this  chapter,  and 
to  ex  parte  communications  with  respect 
to  any  matter  which  is  the  subject  of  a 
hearing  conducted  by  or  on  behalf  of  the 
Office.  However,  this  section  shall  not 
apply  to  ex  parte  communications  with 
respect  to  those  applications  as  to  which 
public  notice  is  not  required;  and  this 
section  shall  not  apply  to  ex  parte 
communications  with  respect  to  any 
hearing  which  is  subject  to  the 
provisions  of  Part  509  of  this  subchapter, 
which  communications  shall  be  handled 
in  accordance  with  applicable  law. 

(b)  Prohibited  communications. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  any  ex  parte 
communication,  either  written  or  oral, 
relating  to  any  matter  within  the  scope 
of  this  section,  by  any  person,  other  than 
an  officer,  agent  or  employee  of  the 
Office,  a  hearing  officer,  or  any  other 
employee  or  agent  of  the  Office 
participating  in  the  decisional  process,  is 
prohibited  prior  to  final  decision  on  such 
matter. 

(c)  Exceptions.  The  provisions  of  this 
section  shall  not  apply  to 
communications  on  the  subject  matter  of 
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any  hearing  on  the  proposed  adoption  or 
repeal  of,  or  amendment  to,  rules  or 
regulations,  to  inquiries  limited 
exclusively  to  the  status  of  a  pending 
matter  or  directed  only  to  procedural 
questions,  to  reports  or  investigations 
made  at  the  Office's  request  by  or  at  the 
request  of  an  officer,  agent  or  employee 
of  the  Office,  communications  and  other 
material  filed  pursuant  to  the  regulations 
in  this  chapter  governing  the 
applications  and  requests  referred  to  in 
paragraph  (a)  of  this  section,  or 
communications  from  authorities  having 
governmental  examining  or  supervisory 
functions  relating  to  savings 
associations,  building  and  loan,  and 
homestead  associations  or  cooperative 
banks. 

(d)  Action  to  be  taken.  (1)  The 
recipient  of  any  written  communication 
made  in  contravention  of  the  provisions 
of  this  section  shall  promptly  transmit 
such  communication  to  the  Secretary  to 
the  Office.  The  recipient  of  any  oral 
communication  made  in  contravention 
of  the  provisions  of  this  section  shall 
immediately  prepare  a  written  statement 
of  the  substance  of  the  communication 
and  promptly  transmit  such  statement  to 
such  Secretary.  Such  transmittal  shall  be 
accompanied  by  a  written  statement  of 
the  circumstances  under  which  the 
communication  was  made,  if  such 
circumstances  are  not  otherwise 
apparent. 

(2)  The  Secretary  to  the  Office  shall 
place  all  material  so  transmitted  to  him 
in  the  pubhc  record,  and  shall  transmit 
copies  of  all  such  material  to  all 
interested  parties  for  comment  or 
rebuttal.  Any  such  comment  or  rebuttal 
by  any  person  shall  be  delivered  to  the 
Office  of  the  Secretary  to  the  Office 
within  10  days  after  such  transmittal  to 
such  person,  unless  the  Office  shall 
otherwise  provide,  and  shall  be  placed 
by  such  Secretary  in  the  public  record. 
"The  Office  may  provide  for  such  other  or 
further  action  with  respect  to  any  such 
commimication  as  it  may  deem 
advisable. 

(3)  The  references  in  paragraphs  (d](l] 
and  (d)(2)  of  this  section  to  "Secretary  to 
the  Office"  and  "Office  of  the  Secretary 
to  the  Office"  shall  be  deemed  to  be 
references  to  "District  Director"  in  the 
case  of  a  communication  made  with 
respect  to  an  application  or  request 
within  the  scope  of  this  section  at  a  time 
when  such  application  or  request  is  in 
the  Office  of  a  District  Director.  As  used 
In  this  paragraph  (d)(3),  the  term 
"District  Director"  shall  mean  the  agent 
of  the  Office  who  is  processing  such  an 
application  or  request 

(e)  Sanctions.  A  violation  of  any  of 
the  provisions  of  this  section  shall  be 
good  cause  for  imposition  of  such 


sanctions  as  the  Office  may  deem  just 
and  proper. 

9610.2    Provisions  rslstsd  to  regulations 
of  the  Office. 

(a)  Amendments.  The  Office  expressly 
reserves  the  right  to  amend  (including 
the  right  to  alter  or  repeal)  the 
regulations  set  forth  in  Subchapters  A, 
B,  C,  D,  E.  F,  and  G  of  this  chapter. 

(b)  Waiver  or  relaxation  of  regulatory 
provisions  with  respect  to  disaster  or 
emergency  areas.  Whenever  the 
President  of  the  United  States 
determines  that  a  major  disaster  or 
emergency  exists,  or  declares  an  area  a 
major  disaster  or  emergency  area,  the 
Office  may,  to  the  extent  not 
inconsistent  with  law,  by  resolution 
waive  or  relax  any  limitations 
pertaining  to  the  operations  of  Federal 
savings  associations  and  savings 
associations  in  any  area  or  areas 
affected  by  such  disaster  or  emergency 
so  declared. 

(c)  Bar  on  participation  in  notice  and 
comment  rulemaking  by  suspended  or 
disbarred  persons.  No  person  who  has 
been  suspended  or  debarred  from 
praqtice  before  the  Office  in  accordance 
with  the  provisions  of  Part  513  of  this 
subchapter  may  submit  to  the  Office, 
either  directly  or  on  behalf  of  an 
interested  party,  any  written  documents 
or  petitions  otherwise  permitted  by  the 
Administrative  Procedures  Act. 

9  510.3    Coordination  ot  sul>chapters. 

This  subchapter  shall  be  appUed  in 
conjunction  with  any  related  provisions 
of  Subchapters  B.  C,  D,  E.  F,  and  G  of 
this  chapter  together  with  such  other 
material  not  inconsistent  therewith  as 
may  be  filed  now  or  hereafter  by  the 
Office  pursuant  to  section  5,  49  Stat.  501, 
44  U.S.C.  305.  and  sections  3  and  4,  60 
Stat.  238.  5  U.S.C.  1002, 1003. 

9  510.4    Service  of  process. 

(a)  Service  of  Process.  Service  of 
process  may  be  made  upon  the  Office  by 
deUvering  a  copy  of  the  summons  and 
complaint  to  the  U.S.  Attorney  for  the 
district  in  which  the  action  is  brought  or 
to  an  assistant  U.S.  Attorney  or  clerical 
employee  designated  by  the  U.S. 
Attorney  in  a  writing  filed  with  the  clerk 
of  the  court  and  by  sending  copies  of 
the  summons  and  of  the  complaint  by 
registered  or  certified  mail  to  the 
Attorney  General  of  the  United 
States, Washington,  DC,  and  to  the 
Secretary  of  the  Office. 

(b)  Subpoenas.  Any  subpoena  to 
obtain  information  maintained  by  Office 
shall  be  duly  issued  and  served  upon  the 
Secretary  of  the  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington.  DC^  20552. 


PART  512— RULES  FOR 
INVESTIGATIVE  PROCEEDINGS  AND 
FORMAL  EXAMINATION 
PROCEEDINGS 

Sec 

512.1  Scope  of  part. 

512.2  Definitions. 

512.3  Confidentiality  of  proceedings. 

512.4  Transcripts. 

512.5  Rights  of  witnesses. 

512.6  Obstruction  of  the  proceedijigt. 

512.7  Subpoenas. 

Authority:  Sec.  3.  as  added  by  sec  301, 103 
Stat.  278  (12  O.S.C.  1462a):  sec  4.  as  added  by 
sec.  301. 103  Siat.  280  (12  U.S.C.  1463):  sec  5. 
48  Stat  13Z  at  amended  (12  U.S.C.  1464);  sec 
9.  as  added  by  sec.  301. 103  Sut  316  (12 
U.S.C  1467):  sec.  10.  as  added  by  sec.  301. 103 
Stat.  318  (12  U.S.C.  1467a):  sec.  3.  64  Stat.  873. 
as  amended  by  sec  204. 103  Stat.  190  (12 
U.S.C.  1813):  sec  12. 48  Stat.  B92.  as  amended 
(15  U.S.C  78  7). 

9  512.1    Scope  of  part 

This  part  prescribes  rules  of  practice 
and  procedure  applicable  to  the  conduct 
of  investigative  proceedings  under 
section  10(g)(2)  of  the  Home  Owners' 
Loan  Act  as  amended,  12  U.S.C 
1467a(g)(2)  ("HOLA")  and  to  the  conduct 
of  formal  examination  proceedings  with 
respect  to  savings  associations  and  their 
affiliates  under  section  5(d)(1)(B)  of  the 
HOLA.  as  amended.  12  U.S.C 
1464(d)(1)(B)  or  section  7(j)(15)  of  the 
Federal  Deposit  Insurance  Act  as 
amended,  12  U.S.C  1817(j)(15)  ("FDIA"). 
section  8(n)  of  the  FDIA.  12  U.S.C 
1818(n),  or  section  10(c)  of  the  FDIA,  12 
U.S.C.  1820(c).  This  part  does  not  apply 
to  adjudicatory  proceedings  as  to  which 
hearings  are  required  by  statute,  the 
rules  for  which  are  contained  in  Part  509 
of  this  subchapter. 

9  512.2    Definitions. 
As  used  in  this  part: 

(a)  Office  means  the  Office  of  Thrift 
Supervision; 

(b)  Investigative  proceeding  means  an 
investigation  conducted  under  section 
10(g)(2)  of  the  HOLA; 

(c)  Formal  examination  proceeding 
means  the  administration  of  oaths  and 
affirmations,  taking  and  preserving  of 
testimony,  requiring  the  production  of 
books,  papers,  correspondence, 
memoranda,  and  all  other  records,  the 
Issuance  of  subpoenas,  and  all  related 
activities  in  connection  with 
examination  of  savings  associations  and 
their  affiliates  conducted  pursuant  to 
section  5(d)(1)(B)  of  the  HOLA.  section 
7(j)(15)  of  the  FDIA,  section  8(n)  of  the 
FDIA  or  section  10(c)  of  the  FDIA;  and 

(d)  Designated  representative  means 
the  person  or  persons  empowered  by  the 
Office  to  conduct  an  investigative 
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proceeding  or  a  formal  examination 
proceeding. 

§512.3    ConftdentiaHty  of  procMdlngs. 

All  formal  examination  proceedings 
shall  be  private  and,  unless  otherwise 
ordered  by  the  Office,  all  investigative 
proceedings  shall  also  be  private.  Unless 
otherwise  ordered  or  permitted  by  the 
Officte.  or  required  by  law,  and  except  as 
proviided  in  SS  512.4  and  512.5,  the  entire 
record  of  any  investigative  proceeding 
or  formal  examination  proceeding, 
including  the  resolution  of  the  Office  or 
its  delegate(s)  authorizing  the 
proceeding,  the  transcript  of  such 
proceeding,  and  all  documents  and 
information  obtained  by  the  designated 
representative(9)  during  the  course  of 
said  proceedings  shall  be  confidential. 

§  512.4    Transcripts. 

Transcripts  or  other  recordings,  if  any, 
of  investigative  proceedings  or  formal 
examination  proceedings  shall  be 
prepared  solely  by  an  official  reporter  or 
by  any  other  person  or  means 
authorized  by  ttie  designated 
representative.  A  person  who  has 
submitted  documentary  evidence  or 
given  testimony  in  an  investigative 
proceeding  or  formal  examination 
proceeding  may  procure  a  copy  of  his 
own  documentary  evidence  or  transcript 
of  his  own  testimony  upon  payment  of 
the  cost  thereof;  provided,  that  a  person 
seeking  a  transcript  of  his  ovm 
testimony  must  file  a  written  request 
with  the  Director  or  any  Deputy  Director 
of  Enfcwcement  stating  the  reason  he 
desires  to  procure  such  transcript,  and 
said  persons  may  for  good  cause  deny 
such  request.  In  any  event,  any  witness 
{or  his  counsel)  shall  have  the  right  to 
inspect  the  transcript  of  the  witness' 
own  testimony. 

§512.5    Rifllits  Of  wttiwssM. 

(a)  Any  person  who  is  compelled  or 
requested  to  furnish  documentary 
evidence  or  give  testimony  at  an 
investigative  proceeding  or  formal 
examination  proceeding  shall  have  the 
right  to  examine,  upon  request,  the 
Office  resolution  authorizing  such 
proceeding.  Copies  of  such  resolution 
shall  be  furnished,  for  their  retention,  to 
such  persons  only  with  the  written 
approval  of  the  Director  or  any  Deputy 
Director  of  Enforcement. 

(b)  Any  witness  at  an  investigative 
proceeding  or  formal  examination 
proceeding  may  be  accompanied  and 
advised  by  an  attorney  personally 
representing  that  witness. 

(1]  Such  attorney  shall  be  a  member  in 
good  standing  of  the  bar  of  the  highest 
court  of  any  state,  CommonweaWbi, 
possession,  territory,  or  the  District  of 


Columbia,  who  has  not  been  suspended 
or  debarred  from  practice  by  the  bar  of 
any  such  political  entity  or  before  the 
Office  in  accordance  with  the  provisions 
of  Part  513  of  this  subchapter  and  has 
not  been  excluded  from  the  particular 
investigative  proceeding  or  formal 
examination  proceeding  in  accordance 
with  paragraph  (bl(3]  of  this  section. 

(2)  Such  attorney  may  advise  the 
witness  before,  during,  and  after  the 
taking  of  his  testimony  and  may  briefly 
question  the  witness,  on  the  record,  at 
the  conclusion  of  his  testimony,  for  the 
sole  purpose  of  clarifying  any  of  tlie 
answers  the  witness  has  given.  During 
the  taking  of  the  testimony  of  a  witness, 
such  attorney  may  make  stunraary  notes 
solely  for  his  use  in  representing  his 
client.  All  witnesses  shall  be 
sequestered,  and,  unless  permitted  in 
the  discretion  of  the  designated 
representative,  no  witness  or 
accompanying  attorney  may  be 
permitted  to  be  present  during  the  taking 
of  testimony  of  any  other  witness  called 
in  such  proceeding.  Neither  attomey(s) 
for  the  as8ociation(8)  that  are  the 
subjects  of  the  investigative  proceedings 
or  formal  examinaticwi  proceedings,  nor 
attorneys  for  any  other  interested 
persons,  shall  have  any  right  to  be 
present  during  ihe  testimony  of  any 
witness  not  personally  being 
represented  by  such  attorney. 

(3)  The  Office,  for  good  cause,  may 
exclude  a  particular  attorney  from 
further  participation  in  any  investigation 
in  which  the  Office  has  found  the 
attorney  to  have  engaged  in  dilatory, 
obstructionist,  e^-egious,  contemptuous 
or  contumacious  conduct.  The  person 
conducting  an  investigation  may  report 
to  the  Office  instances  of  apparently 
dilatory,  obstructionist,  egregious, 
contemptuous  or  contumacious  conduct 
on  the  part  of  an  attorney.  After  due 
notice  to  the  attorney,  the  Office  may 
take  such  action  as  the  circumstances 
warrant  based  upon  a  written  record 
evidencing  the  conduct  of  the  attorney 
in  that  investigation  or  such  odier  or 
additional  written  or  oral  presentation 
as  the  Office  may  permit  or  direct. 

§  512.6    Obstruction  of  the  proceedings. 

The  designated  representative  shall 
report  to  the  Office  any  instances  where 
any  witness  or  coiinsel  has  engaged  in 
dilatory,  obstructionist,  or  contumacious 
conduct  or  has  otherwise  violated  any 
provision  of  this  part  during  the  course 
of  an  investigative  proceeding  or  formal 
examination  proceeding;  and  the  Office 
may  take  such  action  as  the 
circumstances  warrant,  including  the 
exclusion  of  counsel  from  further 
participation  in  such  proceeding. 


§512.7    Subpoenas. 

(a)  Service.  Service  of  a  subpoena  in 
connection  with  any  investigative 
proceeding  or  formal  examination 
proceeding  shall  be  effected  in  the, 
following  manner 

(1)  Service  upon  a  natural  person. 
Service  of  a  subpoena  upon  a  natural 
person  may  be  effected  by  handing  it  to 
such  person;  by  leaving  it  at  his  office 
with  the  person  in  charge  thereof,  or,  if 
there  is  no  one  in  charge,  by  leaving  it  in 
a  conspicuous  place  therein;  by  leaving 
it  at  his  dwelling  place  or  usual  place  of 
abode  with  some  person  of  suitable  age 
and  discretion  then  residing  therein;  by 
mailing  it  to  him  by  registered  or 
certified  mail  or  by  an  express  delivery 
service  at  his  last  known,  address;  or  by 
any  method  whereby  actual  notice  is 
given  to  him. 

(2)  Service  upon  other  persons.  When 
the  person  to  be  served  is  not  a  natural 
person,  service  of  the  subpoena  may  be 
effected  by  handing  the  subpoena  to  a 
registered  agent  for  service,  or  to  any 
officer,  director,  or  agent  in  charge  of 
any  office  of  such  person;  by  maihng  it 
to  any  such  representative  by  registered 
or  certified  mail  or  by  an  express 
delivery  service  at  his  last  known 
address;  or  by  any  method  whereby 
actual  notice  is  given  to  such  person. 

(b)  Motions  to  quash.  Any  person  to 
whom  a  subpoena  is  directed  may,  prior 
to  the  time  specified  therein  for 
compliance,  but  in  no  event  more  than 
10  days  after  the  date  of  service  of  such 
subpoena,  apply  to  the  Director  or  any 
Deputy  Director  of  Enforcement  to 
quash  or  modify  such  subpoena, 
accompanying  such  application  with  a 
statement  of  the  reasons  therefor.  The 
Director  or  the  Deputy  Director,  as 
appropriate,  may. 

(1)  Deny  the  application; 

(2)  Quash  or  revoke  the  subpoena; 

(3)  Modify  the  subpoena;  or 

(4)  Condition  the  granting  of  the 
application  on  such  terms  as  the 
Director  or  Deputy  Director  determines 
to  be  just,  reasonable,  and  proper. 

(c)  Attendance  of  witnesses. 
Subpoenas  issued  in  connection  with  an 
investigative  proceeding  or  formal 
examination  proceeding  may  require  the 
attendance  and/or  testimony  of 
witnesses  from  any  State  or  territory  of 
the  United  States  and  the  production  by 
such  witnesses  of  documentary  or  other 
tangible  evidence  at  any  designated 
place  where  the  proceeding  is  being  (or 
is  to  be)  conducted.  Foreign  nationals 
are  subject  to  such  subpoenas  if  such 
service  is  made  upon  a  duly  authorized 
agent  located  in  the  United  States. 

(d)  Witness  fees  and  mileage. 
Witnesses  summoned  in  any  proceeding 
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under  this  part  shall  be  paid  the  same 
fees  and  mileage  that  are  paid  witnesses 
in  the  district  courts  of  the  United 
States.  Such  fees  and  mileage  need  not 
be  tendered  when  the  subpoena  is 
issued  on  behalf  of  the  Office  by  any  of 
its  designated  representatives. 

PART  513— PRACTICE  BEFORE  THE 
OFFICE 

513.1  Scope  of  part. 

513.2  Defmitions. 

513.3  Who  may  practice. 

513.4  Suspension  and  debarment. 

513.5  Reinstatement 

513.B    Duty  of  nie  information  concerning 

adverse  judicial  or  administrative  action. 
513.7    Proceeding  under  this  part. 

Authority:  Sec.  3,  as  added  by  sec.  301, 103 
Stat.  278  (12  U.S.C.  1462a];  sec.  4,  as  added  by 
sec.  301, 103  Stat.  280  (12  U.S.C.  1463);  sec.  5, 
48  Stat.  132,  as  amended  (12  U.S.C.  1464);  sec. 
12,  sec.  3, 04  Stat.  673,  as  amended  by  sec. 
204. 103  Stat.  190  (12  U.S.C.  1813);  48  Stat.  892, 
as  amended  (15  U.S.C.  78 1]. 

§513.1    Scope  of  part 

This  part  prescribes  rules  with  regard 
to  general  practice  before  the  Office  on 
one's  own  behalf  or  in  a  representative 
capacity  and  prescribes  rules  describing 
the  circumstances  imder  which 
attorneys,  accountants,  appraisers,  or 
other  persons  may  be  suspended  or 
debarred,  either  temporarily  or 
permanently,  from  practicing  before  the 
Office.  In  connection  with  any  particular 
matter,  reference  also  should  be  made  to 
any  special  requirements  of  procedure 
and  practice  that  may  be  contained  in 
the  particular  statute  involved  or  the 
rules  and  forms  adopted  by  the  Office 
thereunder,  which  special  requirements 
are  controlling.  In  addition  to  any 
suspension  hereunder,  a  person  may  be 
excluded  from  further  participation 
under  this  subchapter  from  a  rulemaking 
hearing  in  accordance  with  §  510.2,  from 
an  adjudicatory  proceeding  in 
accordance  with  S  509.5(a)(2),  from  a 
removal  hearing  in  accordance  with 
S  508.3,  or  from  an  investigatory 
proceeding  in  accordance  with 
S  512.5(b)(2)  of  this  subchapter. 

§513.2    Definitions. 
As  used  in  this  part: 

(a)  Office  means  the  Office; 

(b)  The  term  Secretary  means  the 
Secretary  and  any  Assistant  or  Acting 
Secretary  to  the  Office; 

(c)  The  term  presiding  officer  includes 
the  Office,  his  delegatee  or  an 
administrative  law  judge  appointed 
imder  section  3105  or  detailed  pursuant 
to  section  3344  of  title  5  of  the  U.S.  Code 
and,  as  used  in  this  part  the  term  shall 
be  construed  to  refer  to  whichever  of  the 
above-identified  individuals  presides  at 


a  hearing  or  other  proceeding,  except  as 
otherwise  specified  in  the  text 

(d)  The  term  attorney  means  any 
person  who  is  a  member  in  good 
standing  of  the  bar  of  the  highest  court 
of  any  State,  possession,  territory, 
Commonweailth  or  the  District  of 
Columbia;  and 

(e)  The  term  practice  means 
transacting  any  business  with  the 
Office,  including: 

(1)  The  representation  of  another 
person  at  any  adjudicatory, 
investigatory,  removal  or  rulemaking 
proceeding  conducted  before  the  Office, 
a  presiding  officer  or  the  Office's  staff, 
including  those  proceedings  covered  in 
Parts  508,  509,  510,  and  512  of  this 
subchapter 

(2)  The  preparation  of  any  statement, 
opinion,  financial  statement,  appraisal 
report  audit  report  or  other  document 
or  report  by  any  attorney,  accountant 
appraiser  or  other  licensed  expert  which 
is  filed  vdth  or  submitted  to  the  Office, 
with  such  expert's  consent  or  knowledge 
in  connection  with  any  application  or 
other  filing  with  the  Office; 

(3)  A  presentation  to  the  Office,  a 
presiding  officer  or  the  Office's  staff  at  a 
conference  or  meeting  relating  to  an 
association's  or  other  person's  rights, 
privileges  or  liabilities  under  the  laws 
administered  by  the  Office  and  rules 
and  regulations  promulgated  thereimder; 

(4)  Any  business  correspondence  or 
communication  with  the  Office,  a 
presiding  officer  or  the  Office's  staff; 
and 

(5)  The  transaction  of  any  other 
formal  business  with  the  Office  on 
behalf  of  another,  in  the  capacity  of  an 
attorney,  accountant  appraiser  or  other 
hcensed  expert. 

§  513.3    Who  may  practice. 

(a)  By  non-attorneys — (1)  An 
individual  may  appear  on  his  ov\m 
behalf  (pro  se);  a  member  of  a 
partnership  may  represent  the 
partnership;  a  bona  fide  and  duly 
authorized  officer  of  a  corporation,  trust 
or  association  may  represent  the 
corporation,  trust  or  association;  and  an 
officer  or  employee  of  a  commission, 
department  or  political  subdivision  may 
represent  that  commission,  department 
or  political  subdivision  before  the 
Office. 

(2)  Any  accountant  appraiser  or  other 
licensed  expert  may  practice  before  the 
Office  in  a  professional  capacity. 

(b)  By  attorneys.  Any  association  or 
other  person  may  be  represented  in  any 
proceeding  or  other  matter  before  the 
Office  by  an  attorney. 

(c)  Any  Ucensed  expert  or 
professional  transacting  business  with 
the  Office  in  a  representative  capacity 


may  be  required  to  show  his  authority  to 

act  in  such  capacity. 

§513.4    Suspension  and  detMrmsnt 

(a)  "Hie  Office  may  censure  any 
person  practicing  before  it  or  may  deny. 
temporarily  or  permanently,  the 
privilege  of  any  person  to  practice 
before  it  if  such  person  is  found  by  the 
Office,  after  notice  of  and  opportimity 
for  hearing  in  the  matter, 

(1)  Not  to  possess  the  requisite 
quaUfications  to  represent  others, 

(2)  To  be  lacking  in  character  or 
professional  integrity. 

(3)  To  have  engaged  in  any  dilatory, 
obstructionist  egregious,  contemptuotis, 
contiunacious  or  other  unethical  or 
improper  professional  conduct  before 
the  Office,  or 

(4)  To  have  willfully  violated,  or 
willfully  aided  and  abetted  the  violation 
of,  any  provision  of  the  laws 
administered  by  the  Office  or  the  rules 
and  regulations  promulgated  thereimder. 

(b)  Automatic  suspension.  (1)  Any 
person  who,  after  being  licensed  as  a 
professional  or  expert  by  any  competent 
authority,  has  been  convicted  of  a 
felony,  or  of  a  misdemeanor  involving 
moral  turpitude,  personal  dishonesty  or 
breach  of  trust  shall  be  suspended 
forthwith  from  practicing  before  the 
Office. 

(2)  Any  accountant  appraiser  or  other 
Ucensed  expert  whose  license  to 
practice  has  been  revoked  in  any  State, 
possession,  territory.  Commonwealth  or 
the  District  of  Columbia,  shall  be 
suspended  forthwith  from  practice 
before  the  Office. 

(3)  Any  attorney  who  has  been 
suspended  or  disbarred  by  a  court  of  the 
United  States  or  in  any  State, 
possession,  territory.  Commonwealth  or 
the  District  of  Columbia,  shall  be 
suspended  forthwith  from  practicing 
before  the  Office. 

(4)  A  conviction  (including  a  judgment 
or  order  on  a  plea  of  nolo  contendere), 
revocation,  suspension  or  disbarment 
under  paragraphs  (b)(1),  (b)(2)  and  (b)(3) 
of  this  section  shall  be  deemed  to  have 
occurred  when  the  convicting,  revoking, 
suspending  or  disbarring  agency  or 
tribimal  enters  its  judgment  or  order, 
regardless  of  whether  an  appeal  is 
pending  or  could  be  taken. 

(5)  For  purposes  of  this  section,  it 
shall  be  irrelevant  that  any  attorney, 
accountant  appraiser  or  other  licensed 
expert  who  has  been  suspended, 
disbarred  or  otherwise  disqualified  from 
practice  before  a  court  or  in  a 
jurisdiction  continues  in  professional 
good  standing  before  other  courts  or  in 
other  jurisdictions. 
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{c)  Temporary  suspension.  (1)  The 
Office,  with  due  regard  to  the  public 
interest  and  without  preliminary 
hearing,  by  order,  may  temporarily 
suspend  any  person  from  appearing  or 
practicing  before  it  who.  on  or  after  June 
20, 1984,  by  name,  has  been: 

(i)  Permanently  enjoined  (whether  by 
consent,  default  or  sinnmary  judgment 
or  after  trial)  by  any  court  of  competent 
jurisdiction  or  by  the  Office  itself  in  a 
final  administrative  order,  by  reason  of 
his  misconduct  in  any  action  brought  by 
the  Office  based  upon  violations  of,  or 
aiding  and  abetting  the  violatioai  of,  die  ' 
Home  Owners,  Loan  Act  of  1933.  as 
amended.  12  U.S.C  1461  et  seq..  die 
Federal  Deposit  Insurance  Act  as 
amended,  12  U.S.C.  1811  et  seq.  or  any 
provision  of  the  Securities  Exchange  Act 
of  1934,  as  amended,  15  U.S.C  78a,  et 
seq.,  which  is  administered  by  the 
Office,  or  of  any  rale  or  regulation 
promulga  led  thereunder;  or 

(ii)  Found  by  any  court  of  competent 
jurisdiction  (whether  by  consent, 
default,  or  summary  judgment,  or  after 
trial)  in  any  action  brought  by  the  OflRce 
to  which  he  is  a  party  or  found  by  the 
Office  (whether  by  consent,  default, 
upon  summary  judgment  or  after 
hearing)  in  any  administrative 
proceeding  in  which  the  Office  is  a 
complainant  and  he  is  a  party,  to  have 
willfully  committed,  caused  or  aided  or 
abetted  a  violation  of  any  provision  of 
the  Home  Owners'  Loan  Act  of  1933,  as 
amended,  12  U.S.C.  1481  et  seq.,  the 
Federal  Deposit  Insurance  Act  as 
amended,  12  D.S.C.  1811  et  seq.  or  any 
provision  of  the  Securities  Exchange  Act 
of  1934,  as  amended,  15  U.S.C.  78a,  et 
seq.,  which  is  administered  by  the 
Office,  or  of  any  rule  or  regulation 
promulgated  theretindcr. 

(2)  An  order  of  temporary  suspension 
shall  become  effective  when  served  by 
certified  or  registered  mail  directed  to 
the  last  known  business  or  residential 
address  of  the  person  involved.  No  ordeW 
of  temporary  suspension  shall  be 
entered  by  the  Office  pursuant  to 
paragraph  (c)(1)  of  this  section  more 
than  three  months  after  the  final 
judgment  or  order  entered  in  a  judicial 
or  administrative  proceeding  described 
in  paragraphs  (c)(l)(i)  or  (c)(l)(ii)  of  this 
section  has  become  effective  and  all 
review  or  appeal  procedures  have  be«n 
completed  or  are  no  longer  available, 

(3)  Any  person  temporarily  suspended 
from  appearing  and  practicing  before  the 
Office  in  accordance  with  paragraph 
(c)(1)  of  diis  section  may,  within  30  days 
after  service  upon  him  of  the  order  of 
temporary  suspenaion.  petition  the 
Office  to  lift  such  suspension.  If  no 
petition  is  received  by  tbe  Office  witfiin 


those  30  days,  the  suspension  shall 
become  permanent. 

(4)  Within  30  day*  after  the  filing  of  a 
petition  in  accordance  with  paragraph 
(c)(3)  of  this  section,  the  Office  shall 
either  lift  the  temporary  suspension  or 
set  the  matter  down  for  hearing  at  a 
time  and  place  to  be  designated  by  the 
Office,  or  both.  After  opportunity  for 
hearing,  the  Office  may  ceiMure  the 
petitioner  or  may  suspend  the  petitioner 
from  appearing  or  practicing  before  the 
Office  temporarily  or  permanently.  In 
every  case  in  which  die  temporary 
suspension  has  not  been  lifted,  the 
hearing  and  any  other  action  taken 
pursuant  to  this  paragraph  (c)(4)  shall  be 
expedited  by  the  Office  in  order  to 
ensure  the  petitioner's  right  to  address 
the  allegations  against  him. 

(5)  In  any  hearing  held  on  a  petition 
filed  in  accordance  with  paragraph  (c)(3) 
of  this  section,  a  showing  that  the 
petitioner  has  been  enjoined  or  has  been 
found  to  have  conwnitted,  caused  or 
aided  or  abetted  violations  as  described 
in  paragraph  (c)(1)  of  this  section, 
without  more,  may  be  a  basis  for 
suspension  or  debarment  that  showing 
having  been  made,  the  burden  shall  then 
be  on  the  petitioner  to  show  why  he 
should  not  be  censured  or  be 
temporarily  or  permanently  suspended 
or  debarred.  A  petitioner  will  not  be 
permitted  to  contest  any  findings  against 
him  or  any  admissions  made  by  him  in 
the  judicial  or  administrative 
proceedings  upon  which  the  proposed 
censure,  suspension  or  debarment  is 
based.  A  petitioner  who  has  consented 
to  the  entry  of  a  permanent  injunction  or 
order  as  described  in  paragraph  (cXl)(i) 
of  this  section,  without  admitting  the 
facts  set  forth  in  the  complaint  shall 
nevertheless  be  presumed  for  all 
purposes  under  this  section  to  have  been 
enjoined  or  ordered  by  reason  of  the 
misconduct  alleged  in  the  complaint. 

S  513.5    Reinstatement 

(a)  Any  person  who  is  suspended  from 
practicing  before  the  Office  under 
paragraphs  (a)  or  (c)  of  \  513.4  of  this 
part  may  ^  an  application  for 
reinstatement  at  any  time.  Denial  of  the 
privilege  of  practicing  before  the  Office 
shall  continue  unless  and  until  the 
apphcant  has  been  reinstated  by  order 
of  the  Office  for  good  cause  shown. 

(b)  Any  person  suspended  under 
paragraph  (b)  of  S  513.4  shall  be 
reinstated  by  the  Office,  upon 
appropriate  appUcation,  if  all  of  the 
grounds  for  application  of  the  provisions 
of  paragraph  (b)  of  |  513.4  sulwequendy 
are  removed  by  a  reversal  of  the 
conviction  or  terrainatioR  of  the 
suspension,  disbanoent  or  revocatioQ. 
An  applicctioa  far  temstateoieiit  on  my 


other  grounds  by  any  person  suspended 
under  paragraph  (b)  of  |  513.4  may  be 
filed  at  any  time.  Such  application  shall 
state  with  particularity  the  relief  desired 
and  the  grounds  therefor  and  shall 
include  supporting  evidence,  when 
available.  The  applicant  shaH  be 
accorded  an  c^portunity  for  an  informal 
hearing  in  the  matter,  unless  the 
applicant  has  waived  a  hearing  in  the 
application  and,  instead,  has  elected  to 
have  the  matter  determined  on  the  basis 
of  written  submissions.  Such  hearing 
shall  utilize  the  procedures  established 
in  S  509a.3  and  paragraph  (a)  of  S  50ga.7 
of  this  subchapter.  However,  such 
suspension  shall  continue  unless  and 
until  the  apphcant  has  been  reinstated 
by  order  of  the  Office  for  good  cause 
shown. 

§  513.6    Duty  to  »•  information  concerning 
adveraa  |udiciai  or  admMatrattva  action. 

Any  person  appearing  or  practicing 
before  the  Office  who  has  been  or  is  the 
subject  of  a  conviction,  suspension, 
debarment  license  revocation, 
injunction  or  other  finding  of  the  kind 
described  in  {  513.4  (b)  or  (c)  of  dus  part 
in  an  action  not  instituted  by  the  Office 
shall  prompdy  file  a  copy  of  the  relevant 
order,  judgment  or  decree  with  the 
Secretary  to  the  Office  together  with  any 
related  opinion  or  statement  of  the 
agency  or  tribunal  involved.  Any  person 
who  fails  to  so  file  a  copy  of  the  order, 
judgment  or  decree  within  30  days  after 
die  later  of  June  15, 1984,  the  entry  of  the 
order,  judgment  or  decree,  or  the  date 
such  person  initiates  practice  before  the 
Office,  for  that  reason  alone  may  be 
disqualified  from  practicing  before  the 
Office  until  such  time  as  the  appropriate 
filing  shall  be  made,  but  neither  the 
filing  of  these  documents  nor  the  failure 
of  a  person  to  file  them  shall  in  any  way 
impair  the  operation  of  any  other 
provision  of  this  part. 

$513.7    Procaadtng  under  tMa  part 

(a)  All  hearings  required  or  permitted 
to  be  held  under  paragraphs  (a)  and  (cj 
of  S  513.4  of  this  part  shall  be  held 
before  a  presiding  officer  utilizing  the 
procedures  established  in  the  rules  of 
practice  and  procedure  in  adjudicatory 
proceedings  under  Part  509  of  this 
subchapter. 

(b)  All  hearings  held  under  this  part 
shall  be  closed  to  the  public  unless  the 
Office  on  its  own  motion  or  upon  the 
request  of  a  party  otherwise  direct*. 

(c)  Any  proceeding  brought  under  any 
section  of  diis  Part  513  shall  not 
predude  a  proceecBi^  under  any  other 
section  of  this  part  or  any  other  part  of 
the  Offiioe's  regulations.  v 
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PART  S15  -USE  OF  PENALTY  HAIL  IN 
THE  LOCATION  AND  RECOVERY  OF 
KHSSINQ  CHILOREN 

515.1  Pnrpou  and  scope. 

515.2  Contact  person  for  nissing  diiMren 
pfaoto^aph*  on  penalty  mail. 

515.3  Policy  and  implementation. 

515.4  Responsibility  of  Qffice  adnrinivtrative 
unit  for  impiementatioa  and  procedure 
governing  use  of  penalty  mail  in  location 
of  missing  children. 

515  J    Exceptions  to  nse  of  missing  children 
photographs  and  biographical  data  on 
penalty  mail. 

515.&    Expiration  date. 
Authority:  Sec  1 99  Stat  290  (39  U.S.C 

3220). 

§515.1    Purpose  and  aeopa. 

The  purpose  of  this  part  is  to  assist  in 
the  location  and  recovery  of  missing 
children  through  the  use  of  Office 
penalty  malL  This  part  is  issued  by  the 
Office  pursuant  to  the  requirements  of 
section  1(a)  of  Pub.  L  99-87,  99  Stat.  290 
(1985),  which  adds  a  new  section  3220  to 
Tide  39.  United  States  Code.  This  part 
likewise  complies  with  tiie  Department 
of  Justice,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  ("OJJDP") 
guidelines,  50  FR  46622  (1985), 
promulgated  under  the  authority  of 
section  3220(a)(1)  of  Tide  39,  United 
States  Code. 

§515.2    Contact  person  for  missing 
children  photographs  on  penalty  mail 

The  Office  ccmtact  person  for  missing 
children  photographs  on  penalty  mail  is: 

Director.  Financial  and 
Administrative  Systems,  Management 
Office,  Office  of  Thrift  Supervision,  1700 
G  Street  NW..  Washington,  DC  20552. 
Telephone  No.  (202)  906-6222. 

§  51S^    Policy  and  Imptamantatioa 

(a)  The  Office  will  support  the 
national  effort  to  assist  in  the  location 
and  recovery  of  missing  children  by 
utilizing  photographs  and  biographical 
data  of  missing  children  in  penalty  mail 
sent  out  by  the  Office. 

(b)  The  Office  will  implement  the  use 
of  missing  children  photographs  and 
biographical  data  in  penalty  mail  by  the 
most  efficient  and  cost  effective  method. 
This  method  may  include: 

(1)  The  printing  of  missing  children 
photographs  and  biographical  data  on 
penalty  mail  envel(^>e8  at  the  time  they 
are  initially  printed  on  behalf  of  the 
Office; 

(2)  Overprinting  of  such  photographs 
and  data  on  existing  Office  franked 
penalty  mail  envelopes; 

(3)  Manual  or  automated  insertion  of 
such  photograp>hs  and  data  into  Office 
franked  penalty  mad  envelopes  prior  to 
mailing;  or 


(4)  Affixing  of  stickers  containing  such 
photographs  and  data  onto  Office 
franked  penalty  mad  prior  to  maiUng. 

(c)  The  use  of  missing  children 
photographs  and  biographical  data  in 
accordance  with  \  515.3(a)  shall  be 
restricted  to  the  following  types  of 
envelopes  when  franked  for  Office  use 
as  penalty  maiL 

(1)  Standard  letter-size  envek^es 
14WX9\4"). 

(2)  Document-uze  envelopes 
(9WX  12. 0V4"X12V4"  .  10"X13"). 

(3)  Other  sizes  of  envelopes  if  franked 
for  Office  use  and  normally  used  as 
penalty  mad. 

(d)(1)  Missing  children  photographs 
and  biographical  data  affixed  by 
whatever  method  described  herein  on 
standard  letter-size  envelopes  as 
referred  to  in  §  515.3(c)(1)  shall  be 
positioned  in  accordance  with  the 
illustration  in  Appendix  A  of  the  OJJDP 
guidelines  published  on  November  8, 
1985,  in  the  Federal  Register  (50  FR 
46622,  46625). 

(2)  Missing  children  [^otographs  and 
biographical  data  affixed  by  whatever 
method  described  herein  on  document- 
size  or  other  sizes  of  envelopes  referred 
to  in  5  515.3(c)(2)  and  (c)(3)  shall  be 
positioned  in  such  a  manner  as  to 
comport  with  the  illustration  in 
Appendix  A  of  the  OJJDP  guidelines  to 
the  extent  possible. 

(e)  The  Office  will  obtain  missing 
children  photographs  and  biographical 
data  exclusively  from  the  National 
Center  for  Missing  and  Exploited 
Children  ("National  Center")  and  will 
utilize  such  photographs  and  data  in 
accordance  with  the  Federal  Schedide 
for  Photographs  promulgated  by  the 
National  Center. 

(f)  The  Office  will  -discontinue  the  use 
of  any  particular  child's  photograph  or 
biographical  data  within  three  months 
after  receiving  written  notificaticm  from 
the  National  Center  that  the  photograph 
and  biographical  data  should  be 
withdrawn  frc^n  penalty  mail 
dissemination. 

SS15.4    Reaponsit>itttyofOfnca 
administrative  unit  tor  Implementation  and 
procedure  governing  use  of  penalty  mail  In 
location  of  missing  children. 

(a)  The  Financial  and  Administrative 
Sjrstems  Division  ("FAS")  of  the 
Management  Office  will  be  the  Office's 
administrative  onit  responsible  for  the 
implementation  of  this  part  and  wdl  act 
as  the  liaison  between  the  Office  and 
the  National  Center  regarding  the  use  of 
missing  cluldren  photographs  and 
biographical  data.  FAS  shall: 

(1)  Develop  any  necessary  plans  or 
guidelines,  and  implement  and  monitor 
the  use  fA  missing  dnldren  photograi^ 


and  biographical  data  on  penalty  maiL 
Said  plarts  or  gotdelines  shaK  comply 
widi  OJJDP  guideUnes  (50  FR  at  40024). 
and  seek  to  maximize  the  opportunities 
for  the  use  of  penalty  mail  to  aid  in  tlM 
recovery  of  missing  children. 

(2)  Procure  all  appropriate 
photographs  and  data  from  the  Natiooal 
Center  in  accordance  with  said  Center's 
protocol  for  the  printing,  overprinting  on, 
insertion  into,  or  affixing  to  penalty  mail 
pursnant  to  this  part 

(3)  Remove  any  photograph  or  data 
from  circulation  through  Office  penalty 
mail  whenever  notified  by  the  National 
Center. 

(4)  Collect  consolidate,  and  analjrz* 
cost  mail  volume,  and  other  data 
related  to  implementation  of  this  part 
and  submit  a  report  on  behalf  of  the 
Office  to  OJJDP  by  June  3a  1987, 
concerning  the  Office's  experience  in 
implementation,  estimated  total  cost  of 
implementation,  and  recommendations. 

(5)  Provide  guidance,  assistance,  and 
any  logistical  support  to  any  Office 
administrative  unit  in  order  to 
successfully  implement  the  Office's  use 
of  missing  children  photographs  and 
biographical  data  on  penalty  mad. 

(b)  Office  administrative  unit 
managers,  particularly  Senior  Deputy 
Directors  and  Division  Directors,  shaH 
be  responsible  for  ensuring  maximum 
appropriate  use,  by  their  administrative 
onits,  of  penalty  mad  containing  missing 
cluldren  photographs  and  biographical 
data. 


(S1S.5    CxeapCkins  to  use  of  I 

chNdran  ptiotographs  and  blograpMcal  dMs 

on  penalty  maiL 

The  Director  of  the  Office's 
Management  Office  is  empowered  to 
make  a  determination,  consistent  with 
the  policy  underlying  section  320(aK2), 
Tide  39.  United  States  Code,  and  OJJDP 
gtiidelines,  diat  any  particular  Office 
envelope  or  pubUcation  sent  by  penalty 
maU  is  inappropriate  for  association 
with  missing  children  photographs  and 
biographical  data,  based  on  the  contents 
or  context  of  said  envelope  or 
pubUcation. 

S  515.6    Exptrabontfatou 

This  part  is  effective  May  8, 1987,  and 
shall  cease  to  be  eRectire  npoa  the 
close  of  the  Office's  business  on 
December  31, 1932. 

SUBCHAPTER  B—CONSUUER-RCLATED 
REGULATIONS 

PART  52S-NONOISCJUIIINAT10N 
REQUIREMENTS 

Sec 

528.1    Definitions. 

528.1a     Sapptomentary  guidslinea 
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8k. 

B28.2     Nondiscrimination  in  lending  and 

other  services. 
S28.2a     Nondiscriminatory  appraisal  and 

underwriting. 
528J     Nondiscrimination  in  applications. 

525.4  Nondiscriminatory  advertising. 

628.5  Equal  Housing  Lender  Poster. 

528.6  Monitoring  information. 

528.7  Nondiscrimination  in  employment. 
528JI     Complaints. 

Authority:  Sec.  5, 48  Stat  132,  as  amended 
(12  use.  1464):  sec.  302,  69  Stat.  1125.  as 
amended  (12  U.S.C.  2801  et  seq.\,  sees.  802- 
806,  91  Stat  1147-1148  (12  U.S.C  2901  et  seq.). 
sec  701.  as  added  by  sec  503.  88  Stat.  1521 
(IS  U.S.C.  laei):  sec  18, 16  Stat  144.  as 
amended  (42  U.S.C  1981):  sec.  1. 14  Stat  27. 
as  amended  (42  U.S.C  1982);  sees.  801-819,  82 
Stat.  81-88,  as  amended  (42  U.S.C  3601-3619): 
EO  11063.  27  FR  11527. 

{528.1    Deflnlttorw. 

As  used  in  this  Part  528— 

(s)  Application.  For  purposes  of  this 
part  and  \  571.24,  an  application  for  a 
loan  or  other  service  is  as  defmed  in 
Regulation  a  12  CFR  202.2(f). 

(b)  Savings  association.  The  term 
"savings  association"  means  any 
savings  association  as  defined  in 

I  561.43  of  this  chapter  other  than  a 
State-chartered  savings  bank  whose 
deposits  are  insured  by  the  Bank 
Insurance  Fund. 

(c)  Dwellins-  The  tenn  "dwelling" 
means  any  building,  structure,  or  portion 
thereof,  including  a  mobile  home,  which 
is  occupied,  or  designed  or  intended  for 
occupancy,  as  a  residence  by  one  or 
more  individuals,  and  any  vacant  land 
that  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structure,  or  portion 
thereof.  "Dwelling-related"  means 
secured  by  a  dwelling,  regardless  of  the 
purpose  of  the  loan  or  transaction,  or 
intended  for  purposes  related  to  a 
dwelling. 

(d)  Decision  center.  The  term 
"decision  center"  means  a  savings 
association's  office  where  decisions  are 
made  to  approve  (on  terms  requested  or 
as  changed),  or  take  any  adverse  action 
on  applications  for  dMfelling-related 
loans. 

8  828.1a    SupptonMntary  guldsln— . 

The  Office's  (  571.24  policy  statement 
supplements  should  be  read  together 
with  part  528.  Refer  also  to  the  HUD  Fair 
Housing  regxilations  at  24  CFR  parts  100 
et  seq.  and  Federal  Reserve  Regulation 
B  at  12  CFR  part  202. 

1828.2    Nondaerlmlnatlon  In  lancing  and 
(Sea  stoo.  S  871.24  (b)  md 


(CM 

(a)  No  savings  association  may  deny  a 
loan  or  other  service,  or  discriminate  in 
the  purchase  of  loans  or  securities  or 


discriminate  in  fixing  the  amoimt. 
interest  rate,  duration,  application 
procedures,  collection  or  enforcement 
procedures,  or  other  terms  or  conditions 
of  such  loan  or  other  service  on  the 
basis  of  the  age  or  location  of  the 
dwelling,  or  on  the  basis  of  the  race, 
color,  religion,  sex,  handicap,  familial 
status  (having  one  or  more  children 
under  die  age  of  18),  marital  status,  age 
(provided  the  person  has  the  capacity  to 
contract)  or  national  origin  of. 

(1)  An  applicant  or  joint  applicant; 

(2)  Any  person  associated  with  an 
applicant  or  joint  applicant  regarding 
such  loan  or  other  service,  or  with  the 
purposes  of  such  loan  or  other  service; 

(3)  The  present  or  prospective  owners, 
lessees,  tenants,  or  occupants  of  the 
dwelling(s)  for  which  such  loan  or  other 
service  is  to  be  made  or  given; 

(4)  The  present  or  prospective  owners, 
lessees,  tenants,  or  occupants  of  other 
dwellings  in  the  vicinity  of  the 
dwelling(8)  for  which  such  loan  or  other 
service  is  to  be  made  or  given. 

(b)  A  ssA^ings  association  shall 
consider  without  prejudice  the 
combined  income  of  joint  applicants  for 
a  loan  or  other  service. 

(c)  No  savings  association  may 
discriminate  against  an  appUcant  for  a 
loan  or  other  service  on  any  prohibited 
basis  (as  defined  in  12  CFR  202.2(z)  and 
24  CFR  part  100). 

S  S28.2a  Nondlecrimlnatory  appraisal  and 
underwrltlno.  (8««  aleo,  S  571.24  (b),  (cM6). 
andCcKT).) 

(a)  Appraisal.  No  savings  association 
may  use  or  rely  upon  an  appraisal  of  a 
dwelling  which  the  savings  association 
knows,  or  reasonably  should  know,  is 
discriminatory  on  the  basis  of  the  age  or 
location  of  the  dwelling,  or  is 
discriminatory  per  se  or  in  effect  under 
the  Fair  Housing  Act  of  1968  or  the 
Equal  Credit  Opportunity  Act 

(b)  Underwriting.  Each  savings 
association  shall  have  clearly  written, 
nondiscriminatory  loan  underwriting 
standards,  available  to  the  public  upon 
request  at  each  of  its  offices.  Each 
association  shall,  at  least  annually, 
review  its  standards,  and  business 
practices  implementing  them,  to  enstire 
equal  opporttmity  in  lending. 

1 528.3  Hondleci  hiili lallon  In  BppBf  iWone 
(See  atao.  {  571.24  (a)  ttwough  (d).) 

(a)  No  savings  association  may 
discourage,  or  refuse  to  allow,  receive, 
or  consider,  cmy  application,  request  or 
inquiry  regarding  a  loan  or  other  service, 
or  discriminate  in  imposing  conditions 
upon,  or  in  processing,  any  such 
application,  request  or  inquiry  on  the 
basis  of  the  age  or  location  of  the 
dwelling,  or  on  the  basis  of  the  race. 


color,  religion,  sex.  handicap,  famiUal 
status  (having  one  or  more  children 
under  the  age  of  18),  marital  status,  age 
(provided  the  person  has  the  capacity  to 
contract),  national  origin,  or  other 
characteristics  prohibited  from 
consideration  in  9  528.2(c)  of  this  part  of 
the  prospective  borrower  or  other 
person,  who: 

(1)  Makes  application  for  any  such 
loan  or  other  service; 

(2)  Requests  forms  or  papers  to  be 
used  to  make  appUcation  for  any  such 
loan  or  other  service;  or 

(3)  Inquiries  about  the  availabiUty  of 
such  loan  or  other  service. 

(b)  A  savings  association  shall  inform 
each  inquirer  of  his  or  her  right  to  file  a 
written  loan  application,  and  to  receive 
a  copy  of  the  association's  underwriting 
standards. 

1 828.4    Nondteaimlnatory  advertising. 

No  savings  association  may  directiy 
or  indirectiy  engage  in  any  form  of 
advertising  which  impUes  or  suggests  a 
policy  of  discrimination  or  exclusion  in 
violation  of  titie  \1II  of  the  Civil  RighU 
Act  of  1968,  the  Equal  Credit 
Opportimity  Act  or  this  part  528. 
Advertisements,  other  than  for  savings, 
shall  include  a  facsimile  of  the  following 
logotype  and  legend: 


EQUAL  HOUSING 

LENDER 


{  528.6    Equal  Housing  Lander  Pocter. 

(a)  Each  savings  association  shall  post 
and  maintain  one  or  more  Equal 
Housing  Lender  Posters,  the  text  of 
which  is  prescribed  in  paragraph  (b)  of 
this  section,  in  the  lobby  of  each  of  its 
offices  in  a  prominent  place  or  places 
readily  apparent  to  all  persons  seeking 
loans.  The  poster  shall  be  at  least  11  by 
14  inches  in  size,  and  the  text  shall  be 
easily  legible.  It  is  recommended  that 
savings  associations  post  a  Spanish 
language  version  of  the  poster  in  offices 
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serving  areas  with  a  substantial 
Spani^-speaking  population. 

(b)  The  text  of  die  Equal  Housing 
Lender  Poster  shall  be  as  follows: 


EQUAL  HOUSING 

I,.  E  N  D  E  R 


We  Do  Business  In  Accordance  With 
Federal  Fair  Lending  Laws. 

UNDER  THE  FEDERAL  FAIR  HOUSING 
ACT,  IT  IS  ILLEGAL,  ON  THE  BASIS  OF 
RACE.  COLOR,  NATIONAL  ORIGIN, 
REUGION,  SEX.  HANDICAP,  OR  FAMILIAL 
STATUS  (HAVING  CHILDREN  UNDER  THE 
AGE  OF  18)  TO: 

(    ]  Deny  a  loan  for  the  purpose  of 
purchasing,  constructing,  improving,  repairing 
or  maintaining  a  dwetlmg  or  to  deny  any  loan 
secured  by  a  dwelling;  or 

(    I  Discriminate  in  fixing  the  amount 
interest  rate,  duration,  application 
procediu-es,  or  other  tenns  or  conditions  of 
such  a  loan  or  in  appraising  property. 

IF  YOU  BELIEVE  YOU  HAVE  BEEN 
DIS(3UML\ATED  AGAINST.  YOU 
SHOULD:  SEND  A  COMPLAINT  TO: 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity,  Department  (^  Housing 
and  Urban  Development  Washingtoa  DC 
20410. 

For  processing  under  the  Federal  Fair 
Housing  Act  AND  TO: 

Director,  Consumer  Affairs.  Office  of  Thrift 
Supervision,  Washington,  DC  20552. 

For  processing  under  Office  of  Thrift 
Supervision  Regulations 
*         •         *         •         • 

UNDER  THE  EQUAL  CREDIT 
OPPORrJ'^JITY  ACT.  IT  IS  ILLEGAL  TO 
DISCRIMINATE  IN  ANY  GREDFr 
TRANSACTION: 

[    ]  On  the  basis  of  race,  color,  national 
origin,  religion,  sex,  martial  status,  or  age; 


(    ]  Because  inaune  is  bom  public 
assistance;  or 

(    ]  Because  a  right  has  been  exercised 
nnder  the  Consumer  Credit  Protection  Act. 

IF  YOU  BELIEVE  YOU  HAVE  MEN 
DISCRIMINATED  AGAINST,  YOU  SHOULD 
SEND  A  COMPLAINT  TO: 

Director,  Consumer  Afiairs,  Office  of  Thrift 
Supervision, Washingtoa  DC  20552. 

(528.6    Monitoring  Information. 

(a)  Information  to  be  requested.  (1) 
Each  savings  association  which  receives 
an  in-person  or  written  application  from 
a  natural  person  for  a  loan  related  to  a 
dwelling  shall  request  but  not  require, 
either  on  the  application  form  or  a  form 
referring  to  the  appUcation,  the 
following  information  regarding  the 
applicant  and  joint  apphcant  (if  any): 

(i)  Race/national  origin,  using  the 
categories  American  Indian  or  Alaskan 
Native;  Asian  or  Pacific  Islander,  Black; 
White;  Hispanic;  Odier  (specify); 

(ii)  Sex; 

(iii)  Marital  status,  luing  the 
categories  married,  unmarried,  and 
separated;  and 

(iv)  Age. 

(b)  If  the  ai:^Ucant(8)  choose  not  to 
provide  die  information  or  any  part  of  it 
that  fact  shall  be  noted  on  the 
monitoring  form,  and  the  savings 
association  shall,  to  the  extent  possible, 
on  the  basis  of  sight  and/or  surname, 
designate  race  and  sex  of  eadi  loan 
appUcant  and  joint  applicant 

(c)  Disclosure  notice.  Any  form  used 
to  collect  monitoring  information 
required  by  paragraph  (a)  of  this  section 
shall  contain  a  written  notice  that  such 
information  is  requested  by  the  Federal 
government  to  monitor  compUance  with 
Federal  statutes  which  prohibit  savings 
association  from  discriminating  on  those 
bases  against  appUcants  for  a  loan  or 
other  service,  and  that  the  savirigs 
association  is  required  to  note  race  and 
sex,  on  the  basis  of  sight  and/or 
surname,  if  the  appUcant(8)  choose  oot 
to  do  so. 

(d)  Loan  application  registers. — (1) 
General.  For  examination  purposes, 
each  savings  association  shall  maintain, 
at  each  of  its  decision  centers  (defined 
in  §  528.1  of  this  part),  separate,  oirrent 
readily  accessible  loan  appUcation 
registers  for  each  of  the  foUowing  loan 


types  made:  one-(o-fo«^ami]y  dwelling 
loans,  mobile  home  loans,  and  home 
improvement  and/ or  equipping  loans. 

(2)  Data  required  on  all  registers. 
Information  recorded  on  appUcable 
registers  shaU  be  entered  in  accordance 
with  instructions  issued  by  the  Office, 
and  at  a  minimiim  include,  for  all 
registers,  the  foUowing  data: 

(i)  Loan  Identification.  Loan  Purpose. 
AppUcation  Number,  Date  of 
AppUcation  (Month.  Day,  and  Year),  and 
Loan  Number 

(u]  Loan  Disposition.  Disposition  and 
Disposition  Date  (Month,  Day,  and 
Year); 

(iii)  Property  Location.  Staadard 
MetropoUtan  Statistical  Area.  Census 
Tract  and  Zip  Code; 

(rv)  Area  data.  Community 
Reinvestment  Act  Delineated 
Community,  Low  Income  Onsos  Tract 
ifoderate  Income  Census  Tract  and 
Substantially  Minority  Census  Tract; 

(v)  Applicantfs)  Data.  Race,  Sex. 
Marital  Status  and  Age: 

(vi)  Property  data.  Property  Type,  and 
Year  Built 

(tU)  Loan  terms.  Loan  Amount 
Maturity  Term  (Months),  and  Type  of 
Financing. 

(3)  Additional  data  for  separate 
registers.  In  addition  to  data  required  fay 
paragraph  (b)  of  this  section,  the  register 
for  each  type  of  loan  shaU  contain  die 
foUowing  data: 

(i)  1-4  Family  Loans: 

(A)  Property  Data.  Purchase  Price, 
and  Appraised  Valoe; 

(B)  Loan  Terms.  Loan  to  Value  Ratia 
(ii)  Mobile  home  loans. 

(A)  Property  Data.  Buyer's  Total 
Costs,  and  Valuation; 

(B)  Loan  Terms.  Calculation  Method 
(iii)  Home  improvement  and  equipping 

loans. 

(A)  Loan  Terms.  Calculation  Method. 

(e)  Reporting.  Each  savings 
association  shaU  periodically  s\d)mit 
aggregate  data  from  loan  appUcation 
registers  on  forms  provided  by  the 
Office,  and  other  monitoring  data  In 
such  manner  as  die  Office  may 
prescribe. 
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Appendix  A  to  §  32fl.6— Instructions — 
Assodation  Instructions  For  Preparation  of 
Loan  Application  Registers 

Separate  Loan  Application  Registers  will 
be  maintained  for  mortgage  loans,  home 
improvement  and  equipping  loans,  and 
mobile  home  loans.  Only  applications  related 
to  one-  to  four-family  dwellings  should  be 
entered. 

All  home  equity  loans,  secured  by  one-  to 
four-family  dwellings,  should  be  entered  on  a 
Loan  Application  Register.  If  the  primary  loan 
purpose  is  stated  as  home  improvement,  the 
loan  should  be  entered  on  the  home 
improvement  and  equipping  loan  register.  All 
other  home  equity  loans  should  be  entered  on 
the  register  for  mortgage  loans. 

Please  note  that  these  application  registers 
are  for  loans  originated  by  the  savings 
association  or  its  decision  centers,  which 
may  include  branches,  mortgage  companies 
and  service  corporations.  See  Appendix  B  for 
instructions  on  completing  Section  R, 
Decision  Centers.  Loans  or  participations 
purchased  from  unaffiliated  entities  are  never 
included  in  the  registers. 

I.  Mortgage  Loan  Application  Register 

A.  Loan  Identification 

\.  Loan  Purpose.  Indicate  the  purpose  of 
the  loan,  if  known,  by  use  of  the  numeric 
codes  provided.  If  the  purpose  is  not  known, 
use  Code  9.  "Other." 

2.  Application  Number.  Indicate  the 
application  number  in  this  column.  Each 
application  must  be  assigred  a  number  at  the 
time  of  receipt.  The  number  should  identify 
the  application  and  facilitate  locating  it  if  the 
requested  loan  is  not  made. 

3.  Date  of  Application.  Indicate  the  ddte 
that  the  application  is  received  or  taken  by 
the  association.  These  dates  must  appear  on 
the  application  register  in  chronological 
order. 

4.  Loan  Number.  If  a  loan  is  made  as  a 
result  of  the  application,  show  the  loan's 
identifying  number. 

B.  Loan  Disposition 

Disposition.  Indicate  the  fmal  disposition 
of  the  application  using  the  numeric  codes 
provided. 

1.  Approved  as  Requested.  Loan 
application  is  approved  and  settled  with 
terms  as  originally  requested. 

2.  and  3.  If  the  application  is  approved,  but 
with  any  of  the  originally  requested  terms 
changed,  the  indication  will  be:  a  "2,"  if  the 
terms  are  accepted  by  the  applicant;  or  "3,"  if 
refused  by  the  applicant.  Any  applications 
with  changed  terms  must  appear  as  eithor  a 
"2"  or  "3." 

4.  Denied — Decision  based  on  Applicant's 
Creditworthiness. 

5.  Denied — Decision  based  on  Collateral. 

6.  Denied — Decision  based  on 
considerations  other  than  those  shovsm  in  4 
and  S  above. 

7.  Withdrawn  by  Applicant.  Use  this 
indication  only  if  application  is  withdrawn 
before  an  approval/denial  decision  is  made; 
or  if  application  is  approved  with  the  same 
terms  as  requested  and  is  withdrawn  by 
applicant. 

Date.  For  applications  with  a  disposition 
code  of  "1 "  or  "2,"  indicate  the  date  the  loan 


is  settled  (Not  the  date  of  approval.)  For  all 
other  disposition  codes,  indicate  the  date  of 
denial,  refusal  by  applicant  or  withdrawal  by 
applicant. 

C.  Property  Location 

1.  SMSA.  Indicate,  by  name,  the  SMSA  in 
which  the  property  is  located.  If  the  property 
is  not  in  an  SMSA.  leave  blank. 

2.  Census  Tract  Indicate  the  census  tract  in 
which  the  property  is  located.  If  the  property 
is  not  witliin  a  census  tract,  leave  blank. 

3.  Zip  Code.  Indicate  the  zip  code  in  which 
tlie  property  is  located. 

Note:  All  of  the  above  locators  which  are 
obtainable  must  be  shown. 

D.  Area  Data 

1.  C/L4  Delineated  Community  (as  defined 
at  12  CFR  5636.3).  Show  Y-yes  if  the  property 
is  located  within  the  area  established  as  t}ie 
delineated  community(ies)  in  the 
association's  CRA  Statement(s).  If  the 
property  is  not  within  a  delineated 
community,  show  N-no. 

2.  Low  Income  Census  Tract  Show  (Y-ye», 
N-no)  to  indicate  whether  or  not  the  property 
is  located  within  a  Low  income  census  tract. 
If  the  property  is  within  a  census  tract  this 
column  must  be  completed.  If  the  property  is 
not  located  within  a  census  tract  leave  this 
column  blank. 

3.  Moderate  Income  Census  Tract  Show 
(Y-yes,  N-no)  to  indicate  whether  or  not  the 
property  is  located  within  a  moderate  income 
census  tract.  If  the  property  is  within  a 
census  tract  this  column  must  be  completed. 
If  the  property  is  not  located  within  a  census 
tract  leave  this  colimin  blank. 

4.  Substantially  Minority  Census  Tract 
Show  (Y-yes,  N-no)  to  indicate  whether  or 
not  the  property  is  located  within  a  census 
tract  which  is  substantially  minority  in 
composition.  If  the  property  is  within  a 
census  tract  this  column  must  be  completed. 
If  the  property  is  not  located  in  a  census 
tract  leave  this  column  blank.  ("Substantially 
minority"  is  defined  as  those  census  tracts  in 
which  the  minority  resident  constitute  25 
percent  or  more  of  the  total  population  in  the 
census  tract.) 

The  source  data  needed  to  enable  an 
association  to  supply  the  information 
required  in  items  2,  3,  and  4  above,  will  be 
furnished  by  the  Office.  Each  association  will 
be  furnished  a  complete  list  of  census  tracts 
by  SMSA.  This  listing  will  be  coded  to  show 
each  census  tract  that  is:  (a)  low  income,  (b) 
moderate  income,  or  (c)  substantially 
minority. 

The  savings  association  may  also  use  data 
that  it  has  available  relative  to  the 
demographics  required  in  2,  3,  and  4  above 
provided  the  data  used  conforms  with  the 
definitions  for  "Substantially  Minority," 
"Low  Income,"  and  "Moderate  Income"  as 
used  in  the  Office's  data— i.e.,  "Substantially 
Minority"  means  25  percent  or  more  of  the 
area's  population  consists  of  minority 
residents;  "Low  Income"  means  those  census 
tracts  in  which  the  median  family  income  is 
80  percent  or  less  of  the  median  family 
income  for  the  entire  SMSA;  and  'Moderate 
income"  means  those  census  tracts  in  which 
the  median  family  income  ranges  from  81 
percent  through  95  percent  of  the  median 


family  income  for  the  entire  SMSA.  If  the 
association  uses  its  own  data  it  mutt  make 
the  data  sources  available  for  examiner 
inspection. 

E.  Applicant(a)  Information 

1.  Race.  Indicate  the  race  of  both  the 
applicant  and  coapplicant  using  the  numerin 
codes  provided. 

2.  Sex.  Indicate  "M"  for  male  or  "F"  for 
female  for  both  the  applicant  and 
coapplicant 

3.  Marital  Status.  Indicate  the  marital 
status  of  both  the  applicant  and  coapplicant 
using  the  codes  provided. 

4.  Age.  Indicate  the  age  of  the  applicant 
and  coapplicant 

F.  Property  Data 

1.  Property  Type.  Indicate  the  property  type 
using  the  numeric  codes  provided. 

2.  Purchase  Price.  Indicate  the  purchase 
price  of  the  security  property  if  the  Loan 
Purpose  code  is  either  "1"  or  "Z."  Leave  blank 
for  all  other  loan  purpose  codes. 

3.  Appraised  Value.  Indicate  the  appraised 
value  of  the  security  property-,  if  an  appraisal 
was  made. 

4.  Year  Built  Indicate  the  year  built  or  the 
approximate  year  built  for  the  security 
property. 

G.  Loan  Terms 

For  each  heading  under  this  section,  if  the 
loan  was  granted  (disposition  codes  I  or  2), 
show  the  final  loan  terms.  If  the  loan  was  not 
granted  (disposition  codes  3  through  7),  show 
the  loan  terms  requested. 

1.  Loan  Amount  Indicate  the  dollar  amount 
of  the  loan. 

2.  Loan  to  Value  Ratio.  Indicate  the  ratio  of 
loan  amount  to  eppraised  value.  If  an 
appraisal  was  not  made,  show  ratio  of  loan 
amount  to  purchase  price,  if  applicable. 

3.  Interest  Rate.  Indicate  the  contract 
interest  rate.    ' 

4.  Maturity.  Indicate  the  term  of  the  loan  in 
number  of  months. 

5.  Type  of  Financing.  Indicate  the  type  of 
financing  using  the  numeric  codes  provided. 

n.  Mobile  Home  Ijmd  Application  Register 
Note:  The  instructions  for  the  preparation 
of  the  Mortgage  I  oan  Applicotion  Register 
shall  be  used  in  the  preparation  of  this 
register  for  the  following  major  headings: 

A.  Loan  Identification 

B.  Loan  Disposition 

C.  Property  Location 

D.  Area  Data 

E.  Apphcant(s)  Information 
Instruction  for  Mobile  Home  Loan 

Application  Register  only: 

F.  Property  Data 

1.  Buyer's  Total  Cost  Show  an  amount  in 
this  column  when  the  amount  loaned  was 
based  on  the  borrower's  total  cost 

2.  Valuation.  Show  an  amount  in  this 
column  when  the  amount  loaned  was  based 
on  an  appraisal,  or  other  accepted  system  of 
valuation  of  a  new  or  used  mobile  home. 

3.  Year  Built  Show  year  in  which  mobile 
home  unit  was  manufactured. 
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G.  Loan  Tenns 

NotK  For  each  heading  under  this  section, 
if  the  loan  was  granted  (disposition  codes  1 
or  2),  show  the  final  loan  terms.  If  the  loan 
was  not  granted  (disposition  codes  3  through 
7),  show  the  loan  terms  requested. 

1.  Loan  Amount  Show  the  dollar  amount  of 
the  loan,  but  exclude  interest,  however 
computed. 

2.  Loan  to  BTC  Ratio  or  Loan  to  Value 
Ratio.  A  ratio  should  be  shown  in  this  column 
only  when  applicable.  If  the  loan  was  based 
on  the  buyer's  total  cost  or  on  a  valuation, 
then  a  ratio  should  be  shown.  Leave  this 
column  blank  for  loans  that  are  based  on 
prescribed  amounts,  such  as  FHA  and  VA 
loans  for  the  purchase  of  new  homes. 

3.  Interest 

a.  Rate.  Show  contract  rate  of  interest  (not 
APR). 

b.  Calculation  Method.  Indicate  the  method 
of  calculating  interest  by  use  of  the 
alphabetic  codes  provided. 

4.  Maturity  Term.  Indicate  the  term  of  the 
loan  in  months. 


5.  Typ»  of  Financing.  Indicate  the  type  of 
Rnandng  using  the  numeric  codes  provided. 

m.  Home  Improvement  BoAloit  Equipping 
Loan  Application  Register 

Notes:  All  loan  applications  that  identify 
home  Improvement  as  their  primary  purpose 
should  be  entered  on  this  register. 

The  instructions  for  the  preparation  of  the 
Mortgage  Loan  Application  Register  shall  be 
used  in  the  preparation  of  this  register  for  the 
following  major  headings: 

A.  Loan  IdentiHcation 

B.  Loan  Disposition  (Including,  when 

appropriate,  item  Na  S — denial  based  on 
collateral). 
C  Property  Location 

D.  Area  Data 

E.  Applicant(s)  Information 

F.  Property  Data  (Item  No.  2 — Purchase  Price, 

and  Item  No.  3 — Appraised  Value,  may 
be  omitted  if  they  are  not  contained  in 
the  application  file.) 
Instructions  for  Home  Improvement  and/or 
Equipping  Loan  Application  Register  only: 


C.  Loan  Terms 

1.  Loan  Amount  Show  the  total  dollar 
amount  of  the  loan,  but  exclude  interest 
however  computed. 

2.  Interest 

a.  Rate.  Show  contract  rate  of  interest  (Not 
APR) 

b.  Calculation  Method.  Indicate  the  method 
of  calculating  interest  by  use  of  the 
alphabetic  codes  provided.  If  necessary,  use 
an  additional  code,  "O — Other". 

3.  Maturity  Term.  Indicate  the  term  of  the 
loan  in  months. 

4.  Type  of  Financing.  Indicate  the  type  of 
financing  using  the  numeric  codes  provided. 

Appendix  B  to  f  528.6— Instruction*— 
Associatioa  Instructions  for  Preparation  of 
Data  Submission  Report 

Sections  O,  P,  and  Q 

aujjNO  CODE  srao-ei-ii 
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FEDERAL  HOME  LOAN  BANK  BOARD 
DATA  SUBMISSION  REPORT 
SECTION  O 
MORTGAGE  LOANS 

NAME  or  ASSOCIATION  AND  ADDRESS  OF  DECISION  CENTER 
(PUas*  us*  preprinted  label) 

DISTRICT 
RUHBER 

DOCKET 
NUMBER 

DECISION 
CEWTER 

OTl 

|c5 

SECTION 

.0 

oi|          (02 

63I            fo« 

PREPARED  BY: 

PHONE  NO.    (Include  Area  Code) 

CATEGORY 

MORTGAGE  LOANS                                                                                        1 

DISPOSITION  THIS  PERIOD                                                                                                      | 

PENDING 

TOTAL                         1 

GRANTED                       I 

REJECTED/DENTED 

WITHDRAWN                    1 

DUMBER 

AMOUNT 
(OOO'n  Omitted) 

NUMBER 

AMOUNT 
(OOO*.  0"ltted) 

NUMBER 

AMOUNT 

(OOO's  Omitted) 

NUMBER 

AMOUNT 
(OOO'e  Omitted) 

NUMBER 

A.  CENSUS  TRACTS 

I 

Both  Low  and  Substantially  Minority  

101 

102 

103 

104 

105 

106 

107 

108 

109 

Both  Modarata  and  Substantially  MlnoTlty    

Low  but  Hot  Substantially  Minority 

111 

114 

115 

116 

117 

lib 

119 

121 

124 

125 

126 

127 

128 

129 

Moderate  but  Not  Substantially  Minority   

■oC  Low  or  Hodarata  but  Substantially  Minority  . 
All  Oth«r  Tr«Gts 

131 

134 

135 

136 

137 

Ijf 

139 

Ul 

144 

145 

146 

147 

146 

149 

151 

1S4 

155 

156 

157 

158 

li^ 

■M'tracttd  Araas 

161 

164 

165 

166 

167 

168 

169 

TOTAL 

l»l 

Tn 

W 

)94 

195 

196 

197 

198 

199 

B.   RACE 



Aalan/Paeif Ic  Islander  

20^ 

202 

203 

204 

205 

20* 

207 

208 

:09 

Black  

211 

212 

213 

214 

215 

216 

217 

218 

219 

Aaerlcan  Indian/Alaskan  Native  

221 

222 

2:3 

224 

225 

226 

327 

223 

229 

231 

232 

2<3 

234 

235 

236"^ 

237 

2  38 

2  39 

Hhlee  

241 

2'.2 

243 

244 

24S 

246 

247 

248 

249 

TOTAL 

?9l 

292 

293 

294 

?95 

296 

297 

298 

299 

e.  sa 

I 

Male  (either  or  both) 

301 

302 

303 

304 

305 

306 

i07 

308 

409 

FaMle  (alone  or  both) 

311 

312 

313 

314 

■"> 

}16 

317 

318 

319 

TOTAL  

IrC' 

«r 

3")  3 

394 

395 

306 

397 

1 

3^8 

399 

B.  MARITAL  STATUS 

Married*  •••••••■•.•••••••••••■•••■••••■•>• 

'.01 

49? 

ttQ} 

404 

^PJ 

406 

407 

40« 

409 

Uasarried  

6U 

41? 

413 

414 

415 

4'6 

417 

411 

il9 

SeparaCad • 

471 

472 

473 

474 

425 

4?6 

4_£7_ 

428 

429 

TOTAL , , . , 

491 

492 

493 

494 

495 

496 

497 

498 

499 

ICMO  ITEHS 

NUMBER  or  HQ«   IMPROVE^NT  AND/OR  EQL'lPflNC  APPLICATIONS  THIS   PERIOD 

903 

'IO\TH 

-lAY 

«»« 

STAR 

END 

t  DATE 
DATS  •• 

:::: 

901 
902 
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FEDERAL  HOME  LOAN  BANK  BOARD 

DATA  SUBMISSION  REPORT 

SECTION  P 

HOME  IMPROVEMENT  AND/OR  EQUIPPING  LOANS 


HAM  OF   ASSOCIATION  AND   ADCRESS   OF   DECISION  CENTER 
(Plaatt  use  pr«print*d    label) 


DISTRICT 
NUHBEI 


WXKET 
NUmElt 


DECISION 

ccmti 


"REPARtD    BY: 


PHONE   NO.    (Include  Arrj   r-xl»l 


CATEGORY 

k.   CENSUS  TRACTS      ^ 

Both  Low  and  Substantially  Minority  

Both  Modcratt  and  Substantially  Minority  

Vam  but  Not  Substantially  Minority  

Moderate  but  Not  Substantially  Minority  

Mot  Low  or  Moderate  but  Substantially  Minority 

All  Other  Tracta  

Hon-tracted  Area*  

TOTAL  

B.  RACE 

Asian/Pacific  Islander  

Black  

AiMrlcan  Indian/Alaskan  Native  

Hispanic 

White  

TOTAL 

C.  SEX 

Male  (either  or  both) 

Feaale   (alone  or  both)  

TOTAL 

D.  MARITAL  STATUS 

Married 

Unaarried 

Separated 

TOTAL 


HOME  IMPROVEMENT  AND/OR  EQUIPPING  LOANS 


DISPOSITION  THIS   PERIOD 


TOTAL 


NliMBER 


AMOLiNT 
(OOO's  Omltte<)) 


CRANTED 


WTMPER 


AMOL'>rr 

(OOO's   Onittedl 


REJErTED/?EMFn 


yf><BER 


AMOl'NT 
(On.V,-  Omitted) 


WITHDRAWS 


N-.-MBER 


AMOrUT 
(OOO's  Owitted) 


PENT  INC 


wrBER 


miOD  COveR£D  BY  THIS  REPORT: 


START  DATE 

END  DATE  .  . 


901 


902 


101 

102 

103 

104 

105 

100 

1C7 

loe 

IC'l      1 

111 

113 

114 

115 

116 

117 

u» 

!;•• 

121 

123 

124 

125 

126 

127 

128 

12« 

Ul 

133 

134 

135 

136 

137  j 

138 

13« 

141 

143 

lUA 

145 

146 

147 

14M 

149 

15! 

153 

154 

155 

156 

157 

158 

15- 

161 

163 

16i 

165 

16f, 

167 

168 

169 

191 

192 

193 

194 

195 

106. 

107 

198 

:99 

201 

202 

203 

204 

205 

20*. 

207 

208 

20° 

211 

212 

213 

214 

215 

216 

217^ 

218 

2  1*^ 

221 

222 

223 

22u 

225 

22b 

227 

22^ 

229 

251 

232 

233 

2)U 

235 

236 

237 

I'i'i 

:  ?i 

241 

242 

24  3 

24i 

245 

246 

247 

7^'< 

2^^ 

291 

292 

293 

2<54 

295 

296 

297 

298 

29  = 

301 

302 

303 

304 

305 

306 

307 

308 

30"> 

lil 

312 

313 

314 

315 

316 

317 

318 

31« 

29lJ 

392 

393 

39_4 

395 

3«6 

397 

398 

399 

1 

'.ni 

402 

403 

404 

495 

i06 

407 

40« 

i.OQ 

411 

412 

413 

UlU 

415 

416 

417 

418 

4i=> 

421 

422 

423 

424 

425 

426 

427 

429 

429 

=2^ 

492 

493 

494 

495 

496 

.   . 

497 

498 

409 

l(i> 

2 
S 


» 
S 


< 

2 
p 

ro 

CO 


OB 
Q. 

v; 

2 
o 
< 
n 

B 

o* 
n 


93 
a" 

«D 

09 
9 
O. 
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a 

o 
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«D 
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FEDERAL  HOME  LOAN  BANK  BOARD 

DATA  SUBMISSION  REPORT 

SECTION  Q 

MOBILE  HOME  LOANS 

NAIC  or   ASSOCIATIOtI  AND   ADDRESS  0 
(Pl**H  u>«  preprinted   lakeU 

ir  DECISION  CEKTER 

DISTKICT               DOCKET 
NUmER                   NUKkr.X 

DECISION 
CENTER 

0?! 

[09 

sicTsen 

»M.PAPtB   »Y;                                                                                                    1 

PHONf.  NO.    (IncliKi*  Ar<a  Code) 

1 

CATEOORY " 

A.  9ENSU^  T»ACT| 

loth  Ipw  and  Substtntlally  Minority  

tetli  Modarat*  and  Substantially  Minoflty 

ton  but  Hot  Subatantlally  Minority  

Medtrata  but  Hot  Subttantially  Minority  

Met  Low  or  Hoderata  but  Subatantlally  Minority 

All  Othar  Traeta  

Noii-tractad  Areaa 

TOtAI. '. 

A«lan/Paei{le  lalanda* , < ,  ,  . 

»la«k   

Anorlean  Indlan/Alaakan  Hatlv*  

Hiayanla , 

Vhlta , , 

T0IAI 

cm 

Mall  (aithtr  or  hath) 

r««alt  (alona  or  both) 

TWAl 

».  MAI^ITAL  8TATVS 

Marrlad 

UoMrriad , 

Separatad  

TOTAL 


MOBILE  HOME  LOANS 


TOIAL 


NVMBER 


AMOWT 
(Ono's  Ontttedt 


DISPOSITION  THIS   PFSi  T 


GRANTED 


WMBER 


AMOUNT 
f(VO'»  (Witt«<)) 


RtJF.rTED/DEMt  D 


SlffOER 


AHOINT 
(0<V)'»  OnltteQ 


101 


JLU 


121 


All 


141 


151 


161 


102 


Ul 
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Introduction 

The  Data  Submission  Report  (DSR)  calls 
for  tabulated  summary  information  on 
applications  that  have  had  a  disposition 
during  the  reporting  cycle.  Information  on 
pending  (i.e.  no  disposition]  applications  is 
collected  and  reported  as  a  memo  item. 
Information  is  requested  on  a  semiannual 
basis  for  the  periods  ending  in  |une  and 
December. 

All  information  for  this  report  is  obtained 
from  the  Loan  Application  Register. 
Information  on  the  DSR  is  broken  down  by 
the  total  number  and  dollar  amount  of 
applications  received  and  acted  on,  the 
number  and  dollar  amount  of  these 
applications  that  have  been  granted,  the 
number  and  dollar  amount  denied,  and  the 
number  and  dollar  amount  withdrawn.  ALL 
DOLLAR  AMOUNTS  ARE  REPORTED  IN 
THOUSANDS  (E.G.  $10,100  IS  REPORTED 
ASiaNOTlO.-l). 

Under  each  of  these  divisions,  the 
applications  are  further  broken  down  by 
census  tract  groupings,  race,  sex.  and  marital 
status.  An  additional  memo  reflects  the 
number  of  those  applications  still  pending. 
The  number  of  pending  applications  is  NOT 
included  in  the  total  columns. 

In  technical  amendments  conforming  to  the 
Fair  Housing  Amendments  Act  of  1988, 
Section  528.1(c)  has  been  revised  to  make  it 
clear  that  "dwelling-related"  includes  all 
loans  secured  by  a  one  to  four  family 
dwelling,  regardless  of  purpose  or 
classification.  This  is  also  reflected  in 
Appendix  A. 

Section  52&l(d]  defmes  a  "Decision 
Center"  to  mean  a  savings  association's 
office  where  decisions  are  made  to  approve 
(on  the  terms  requested,  or  as  changed  and 
accepted]  or  take  any  adverse  action  on 
apphcations  for  dwelling-related  loans.  Each 
Decision  Center  will  be  responsible  for 
maintaining  its  own  Loan  Application 
Registers  and  preparation  of  its  own 
semiannual  DSR.  All  Decision  Centers  should 
submit  their  Data  Submission  Reports  to  the 
savings  association's  main  office.  The  main 
o^ice  is  responsible  for  submission  of  all 
DSRs  for  all  its  Decision  Centers  to  the 
appropriate  District  Director. 

DEQSION  CENTERS  ARE  DISCUSSED 
ON  PAGE  OPQ-8  OF  THESE 
INSTRUCTIONS. 

COMPLETION  OF  FORM.  A  separate  DSR 
will  be  prepared  for 

OTSFORM 

Mortgage  loans:  1192-0 

Home  improvement  and/or  Equipping  loans: 

1192-P 
Mobile  Home  Loans:  1192-Q 

Home  equity  loans  will  be  reported  as 
mortgage  loans  on  1192-0,  unless  the  stated 
purpose  is  home  improvement  and/ or 
equipping,  in  which  case  they  will  be 
reported  on  1192-P. 

However,  no  DSR  will  be  required  for 
mobile  home  loan  applications  or  home 
improvement  and/or  equipping  loan 
applications  if  the  decision  center  has  not 
received  more  than  50  of  these  types  of 
apphcations  during  the  six  (6)  month 
reporting  cycle. 


The  tabulation  procedures  described  below 
will  be  used  for  all  three  types  of  Data 
Submission  Reports. 

L  Applicatioiu  With  A  Dispositioii 

Under  this  section,  tabulate  only  those 
applications  which  have  an  indicator  in  the 
"Disposition"  column  of  the  application 
register. 

Those  with  no  disposition  at  the  time  this 
report  Is  prepared  will  be  separately 
tabulated  and  reported  under  the  Pending 
column.  Please  refer  to  Part  D  (Apphcations 
Without  a  Disposition]  of  these  instructions. 

A.  Category  A — Census  T 

1.  Both  Low  Income  and  Substantially 
Minority.  From  the  application  register,  total 
by  number  and  dollar  amount  all  applications 
with  a  disposition  which  have  an  indicator 
"Y"  (yes)  under  both  the  Low  Income  census 
tract  column  and  the  Substantially  Minority 
census  tract  colunm. 

Of  the  above  tabulated  applications,  total 
all  which  have  a  Loan  Disposition  code  of  "1" 
or  "Z"  and  place  under  the  "Granted" 
columns. 

Total  those  above  applications  with  a  Loan 
Disposition  code  of  3, 4, 5,  or  6  and  place 
under  the  "Rejected/Denied"  columns. 

Total  the  above  applications  with  a  Loan 
Disposition  code  of  "7"  and  place  under  the 
"Withdrawn"  columns. 

The  number  and  dollar  amounts  under 
"Granted,"  "Rejected/Denied,"  and 
"Withdrawn"  on  this  line,  when  added 
together  must  total  the  amounts  under  the 
'Total"  column. 

Example 

Nos.  103  -(-  105  -(-  107  «  101 
Nob.  104  -I-  106  -f-  108  '  102 

The  following  relationship  of  equality  must 
be  maintained  on  each  line  throughout  this 
report 

Granted  +  Rejected/Denied  -f 
Withdrawn  =  Total 

The  number  of  pending  applications  should 
NOT  be  included  in  the  total. 

2.  Both  Moderate  Income  and  Substantially 
Minority.  From  the  application  register,  total 
by  number  and  dollar  amount  all  applications 
with  a  disposition  which  have  an  indicator 
"Y"  (yes]  under  both  the  Moderate  Income 
census  tract  column  and  Substantially 
Minority,  by  the  same  procedures  described 
previously. 

Break  down  these  applications  by  the  same 
disposition  categories  of  "Granted." 
"Rejected/ Denied,"  and  "Withdrawn,"  by  the 
same  procedures  described  previously. 

3.  Low  Income  but  not  Substantially 
hilnority.  From  the  application  register,  total 
by  number  and  dollar  amount  all  applications 
with  a  disposition  which  have  an  indicator  of 
"Y"  (yes]  under  the  Low  Income  census  tract 
column,  and  an  indicator  of  "N"  (no]  under 
the  Substantially  Minority  census  tract 
column. 

Break  down  these  applications  by  the  same 
disposition  categories  of  "Granted." 
"Rejected/Denied."  and  "Withdrawn"  by  the 
same  procedures  described  previously. 

4.  Moderate  Income  but  not  Substantially 
Minority.  From  the  application  register,  total 
by  number  and  dollar  amounts  all 


applications  with  a  disposition  which  have 
an  indicator  of  "Y"  (yes]  under  the  Moderate 
Income  census  tract  column,  and  an  indicator 
of  "N"  (no)  under  the  Substantially  Minority 
census  tract  column. 

Break  down  these  applications  by  the  same 
disposition  categories  of  "Granted," 
"Rejected/Denied,"  and  "Withdrawn"  by  the 
same  procedures  described  previously. 

5.  Not  Low  or  Moderate  Income  but 
Substantially  Minority.  From  the  application 
register,  total  by  number  and  dollar  amount 
all  applications  «vith  a  disposition  which 
have  an  Indicator  of  "Y"  (yes]  under  the 
Substantially  Minority  census  tract  column, 
and  an  Indicator  of  "N"  (no)  under  both  the 
Low  Income  census  tract  column  and 
Moderate  Income  census  tract  column. 

Break  down  these  applications  by  the  same 
disposition  categories  of  "Granted," 
"Rejected/Denied."  and  "Withdrawn"  by  the 
same  procedures  described  previously. 

6.  All  Other  Tracts.  From  the  application 
register,  total  by  number  and  dollar  amount 
the  applications  which  have  a  disposition, 
and  for  which  a  census  tract  is  shown,  but 
which  do  not  have  an  indicator  of  "Y"  (yes) 
In  either  the  Low  Income  census  tract 
column,  the  Moderate  Income  census  tract     , 
column,  or  the  Substantially  Minority  census 
tract  column. 

Break  down  these  applications  by  the  same 
disposition  categories  of  "Granted," 
"Rejected/Denied,"  and  "Withdravra"  by  the 
same  procedures  described  previously. 

7.  Non-tracted  Areas.  From  the  application 
register,  total  by  number  and  dollar  amount 
all  applications  which  have  a  disposition,  and 
are  located  in  a  non-tracted  area. 

Break  down  these  applications  by  the  same 
disposition  categories  of  "Granted." 
"Rejected/Denied."  and  "Withdrawn"  by  the 
same  procedures  described  previously. 

Total  all  columns  under  "CATEGORY  A— 
CENSUS  TRACTS."  As  wnth  each  individual 
line  above,  the  totals  under  "Granted." 
"Rejected/Denied,"  and  "Withdrawn"  for 
this  whole  section  %vill  equal  the  accumulated 
'Total"  column. 

B.  Category  B—Race 

Tabulate  all  applications  with  a 
disposition,  on  the  basis  of  race,  using  the 
same  breakdown  procedures  with  respect  to 
'TotaL"  "Granted."  "Rejected/Denied,"  and 
"Withdrawn"  under  this  category  as  those 
used  for  Census  Tracts.  An  additional 
instruction  relative  to  race  breakdowns  is 
necessary,  however. 

The  loan  application  register  requests 
information  relative  to  both  the  applicant  and 
coapplicant  For  the  Data  Submission  Report 
however,  only  one  indicator  per  application 
is  allowed  in  order  to  maintain  comparable 
totals.  Therefore: 

If  both  the  applicants  are  white,  include  the 
application  under  the  totals  for  "White." 

If  one  of  the  appUcants  is  white  and  the 
other  is  one  of  the  minority  designations, 
tabulate  the  application  under  that  minority 
designation. 

If  both  applicants  are  the  same  minority, 
tabulate  the  application  under  that  minority 
designation. 
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If  both  applicants  are  minorities,  but 
different  minorities,  tabulate  the  application 
under  either  minority  designation  but  not 
both. 

As  with  the  Census  Tract  category,  all 
figures  will  total  horizontally.  In  addition,  the 
totals  of  each  column  under  race  will  equal 
the  totals  of  each  column  under  Census 
Tracts,  at  well  as  all  other  categories. 

Example 

No.  191  «  No.  291 
No.  192  r=  No.  292 
No.  193  «  No.  293  eta 

C.  Category  C—Sex 

Tabulate  all  applications  with  a 
disposition,  on  the  basis  of  sex,  using  the 
'  same  breakdown  procedures  with  respect  to 
'Total,'  "Granted,"  "Rejected/ Denied,"  and 
"Withdrawn"  under  this  category  as  those 
described  previously.  .An  additional 
Instruction  relative  to  sex  designation  is 
necessary,  however. 

As  with  the  race  breakdowns,  only  one 
indicator  per  application  is  allowed. 
Therefore: 

If  either  of  the  applicants  or  both 
appUcants  are  male,  tabulate  the  application 
under  the  "Male"  designation.  (This  will 
include  coapplicants  who  sre  husband  and 
wife.) 

If  there  is  only  one  applicant  and  that 
person  is  a  female  or  if  both  applicants  are 
females,  tabulate  the  application  under  the 
"Female"  designation. 

(Anytime  a  male  is  involved  as  an 
applicant  tabulate  under  "Male."  Tabulate 
under  "Female"  when  all  applicants  are 
female.) 

As  with  the  other  categories,  all  figures  will 
total  horizontally.  In  addition,  all  totals  under 
Sex  category  will  equal  all  totals  under  the 
other  categories. 

D.  Category  D— Marital  Status 

Tabulate  all  applications  with  a 
disposition,  on  the  basis  of  marita!  status, 
using  the  same  breakdown  procedures  with 
respect  to  'Total,"  "Granted,"  "Rejected/ 
Denied,"  and  "Withdravra"  under  this 
category  as  those  described  previously.  An 
additional  instruction  relative  to  Marital 
Status  is  necessary,  however. 

As  with  the  previous  breakdowns,  only  one 
indicator  per  application  is  allowed. 
Therefore: 

If  both  applicants  are  married,  not 
necessarily  to  each  other,  tabulate  the 
appUcation  tmder  the  "Married"  designation. 

If  one  applicant  is  married  and  the  other  is 
either  unmarried  or  separated,  tabulate  the 
loan  under  that  appropriate  non-married 
designation. 

If  both  applicants  are  in  different  non- 
married  statuses,  (i.e.,  one  unmarried  and  one 
separated],  tabulate  the  application  under 
either  designation  but  not  both  designations. 

As  with  the  other  categories,  all  figures  will 
total  horizontally.  In  addition,  all  totals  under 
the  Marital  Status  category  will  equal  all 
totals  under  the  other  categories. 

n.  Applications  Without  a  Disposition 
(Pending) 

Under  this  section,  tabulate  only  those 
applications  which  were  received  during  the 


six  (6)  month  reporting  cycle,  and  for  which 
there  has  been  no  disposition  as  of  the  last 
day  of  the  reporting  cycle.  DO  NOT  include 
pending  applications  from  any  previous 
reporting  cycle. 

Remember  that  Pending  applications  are 
not  included  in  tabulating  the  total  columns. 

A.  Category  A— Census  Tracts 

1.  Both  Low  Income  and  Substantially 
Minority.  From  the  appUcation  register,  total 
by  number  only,  all  apphcations  writh  no 
disposiUon  which  have  an  indicator  of  "Y" 
(yes)  under  both  the  Low  Income  census  tract 
column  and  the  Substantially  Minority  census 
tract  column.  Place  total  number  under 
Pending  colunm. 

2.  Both  Moderate  Income  and  Substartially 
Minority.  From  the  appUcation  register,  total, 
by  number  only,  aU  applications  with  no 
disposition  which  hcve  an  indicator  of  "Y" 
(yes)  under  both  tlie  Moderate  Income  census 
tract  column  and  the  Substantially  Minority 
census  tract  column.  Place  total  number 
under  Pending  column. 

3.  Low  Income  but  not  Substantially 
Minority.  From  the  application  register,  total, 
by  number  only,  all  applications  with  no 
disposition  which  have  an  indicator  of  "Y" 
(yes]  under  the  Low  Income  census  tract 
column  and  an  indicator  of  "N"  (no]  under 
the  Substantially  Minority  census  tract 
colunm. 

4.  Moderate  Income  but  not  Substantially 
Minority.  From  the  application  register,  total, 
by  number  only,  all  applications  writh  no 
disposition  which  have  an  indicator  of  "Y" 
(yes)  under  the  Moderate  Income  census 
tract  column  and  an  indicator  of  "K'  (no) 
under  the  Substantially  Minority  census  tract 
column. 

5.  Substantiaiiy  Minority,  but  not  Low  or 
Moderate  Income.  Total  by  number  only,  all 
applications  with  no  disposition  which  have 
a  "Y"  (yes]  under  the  Substantially  Minority 
census  tract  column,  and  an  indicator  of  "N^* 
(no]  imder  both  the  Low  Income  and 
Moderate  Income  census  tract  columns. 

6.  All  Other  Tracts.  Total,  by  number  only.  . 
all  apphcations  with  no  disposition  which 
show  a  census  tract  but  which  do  not  have  an 
indicator  of 'T'  (yes)  in  either  Low  or 
Moderate  census  tract  column  or  the 
Substantially  Minority  census  tract  column. 

7.  Non-tracted  Areas.  Total  by  number 
only,  all  applications  r,'ith  no  disposition  for 
which  a  census  tract  is  not  shown. 

TOTAl.  ALL  FIGURES  OBTAINED  LN  THE 
ABOVE  BREAKDOWN. 

B.  Category  B—Race 

Total  by  number  only,  all  applications 
with  no  dispositioa  by  various  race 
categories,  using  the  same  criteria  previously 
supplied.  The  total  for  all  applications 
without  a  disposition  broken  down  by  race 
will  equal  the  total  for  all  such  applications 
under  "Category  A — Census  Tracts."  as  weU 
as  aU  the  other  categories. 

C.  Category  C—Sex 

.  Total  by  number  only,  all  appiic.itions 
with  no  disposition,  by  sex,  using  the  same 
criteria  previously  supplied.  The  total  for  all 
appUcations  without  a  disposition  under  this 
category  «vill  equal  the  totals  under  the  other 
categories. 


D.  Category  D— Marital  Status 

Total  by  number  only,  all  appUcation* 
with  no  disposition,  by  marital  status,  wing 
the  same  criteria  previously  supplied.  Tha 
total  for  all  appUcations  without  a  disposition 
under  this  category  will  equal  the  totals 
under  aU  other  categories. 

THE  TOTALS  IN  EACH  CATEGORY  WILL 
BE  EQUAL 

Example 

No.  199  =  No.  299  »  Na  388  -  Na  49S 

Decision  Centers 

Section  528.6(d)  requires  that: 
.  .  .  each  member  institution  shall 
maintain,  at  each  pf  its  decision  center* 
(defined  in  Section  52&.1  of  this  Part), 
separate,  current  readily  accessible  loan 
appUcation  registers  for  each  of  the  following 
loan  types  made:  one-  to  four-family  dwelling 
leans,  mobile  home  loans,  and  honte 
improvement  and/ or  equipping  loans. 
The  decision  center  concept  and  tha 
semiannual  reporting  requirement  entail 
certain  responsibilities  for  each  decision 
center  and  for  the  main  office  of  tiw 
association.  These  are  as  foUows: 

1.  Individual  Decision  Center 

A.  Maintains  its  own  loan  application 
registers. 

B.  Prepares  its  own  Data  Submission 
Reports. 

C.  Assures  that  each  Data  Submission 
Report's  line  items  and  totals  conform  with 
the  arithmetic  equalities  required. 

Example 

Nos.  103  +  105-H07=101 
Nos.  104  +  106-M0e=>:102 
Not.  191  =  2!ns391m481 
Nos.  192=292=392-492 

D.  A  unique  and  permanent  identifying 
number  roust  be  reported  to  the  District 
Director  for  each  decision  center  (sec  the 
instructions  on  Section  R).  Decision  centers 
must  show  this  number  on  all  Data 
Submission  Reports.  This  number  cannot  be 
changed  and  cannot  be  re-assigned  if  the 
decision  center  is  deleted. 

E.  Data  Submission  Reports  (and  required 
copies]  will  be  submitted  only  to  the  main 
office  of  the  savings  association  by  each 
decision  center  (the  main  office  will  submit 
all  DSR's)  One  copy  should  be  retained  at 
the  decision  center. 

2.  Main  Office 

A.  Assures  that  each  Data  Submission 
Report  received  from  a  decision  center  shows 
the  proper  decision  center  number,  as 
recorded  by  the  Office. 

B.  Assures  that  Data  Submission  Reports 
balance  as  required.  (See  l.c  above.) 

C.  Makes  sure  that  each  decision  center 
has  submitted  all  required  aemiannual  Data 
Submission  Reports. 

D.  Data  Submission  Reports  should  be 
submitted  by  the  main  office  as  follows: 

(1)  The  original  of  each  report  and  one 
copy  are  to  be  filed  with  the  District  Director. 

(2]  One  additional  copy  of  each  report  is  to 
be  mailed  to:  Information  Resource 
Manajjement  Office  of  Thrift  Supervision. 
1700  G  Street  N'W.,  Mail  Stop  »-•, 
Washington,  DC  20552. 
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The  copy  of  the  report  mailed  to 
Washington,  DC  it  used  to  enter  data  into  the 
computerized  system.  Accordingly,  such  data 
entry  copy  must  be  completely  legible.  Where 
carbon  copies  of  reports  are  prepared.  It  is 
suggested  that  the  first  copy  of  the  report  be 
mailed  to  Washington  for  data  entry. 

|S2e.7    NondlscHmkwtton  m  •mploynMfrt. 

(a)  No  savings  association  shall, 
because  of  an  individual's  race,  color, 
religion,  sex,  or  national  origin: 

(1)  Fail  or  refuse  to  hire  such 
individual; 

(2)  Discharge  such  individual: 

(3)  Otherwise  discriminate  against 
such  individual  with  respect  to  such 
individual's  compensation,  promotion, 
or  the  terms,  conditions,  or  privileges  of 
such  individual's  employment;  or 

(4)  Discriminate  in  admission  to,  or 
employment  in.  any  program  of 
apprenticeship,  training,  or  retraining, 
including  on-the-job  training. 

(b)  No  savings  association  shall  limit, 
segregate,  or  classify  its  employees  in 
any  way  which  would  deprive  or  tend  to 
deprive  any  individual  of  employment 
opportunities  or  otherwise  adversely 
a^ect  such  individual's  status  as  an 
employee  because  of  such  individual's 
race,  color,  religion,  sex.  or  national 
origin. 

(c)  No  savings  association  shall 
discriminate  against  any  employee  or 
applicant  for  employment  because  such 
employee  or  applicant  has  opposed  any 
employment  practice  made  unlawful  by 
Federal,  State,  or  local  law  or  regulation 
or  because  he  has  in  good  faith  made  a 
charge  of  such  practice  or  testified, 
assisted,  or  participated  in  any  manner 
in  an  investigation,  proceeding,  or 
hearing  of  such  practice  by  any  lawfully 
constituted  authority. 

(d)  No  savings  association  shall  print 
or  publish  or  cause  to  be  printed  or 
published  any  notice  or  advertisement 
relating  to  employment  by  such  savings 
association  indicating  any  preference, 
limitation,  specification,  or 
discrimination  based  on  race,  color, 
religion,  sex,  or  national  origin. 

(e)  This  regulation  shall  not  apply  in 
any  case  in  which  the  Federal  Equal 
Employment  Opportimities  law  is  made 
inapphcable  by  the  provisions  of  section 
2000e-l  or  sections  2000e-2  (e)  through 
(j)  of  Tide  4Z  United  States  Code. 

(f)  Any  violation  of  the  following  laws 
or  regulations  by  a  savings  association 
shall  be  deemed  to  be  a  violation  of  this 
part  528: 

(1)  The  Equal  Employment 
Opportvmity  Act,  as  amended.  42  U.S.C. 
2000e-2000b-2,  and  Equal  Employment 
Opportunity  Commission  (EEOC) 
regulations  at  29  CFR  part  1600: 

(2)  The  Age  Discrimination  in 
Employment  Act,  29  U.S.C  621-633,  and 


EEOC  and  Department  of  Labor 
regulations: 

(3)  Department  of  the  Treasury 
regulations  at  31  CFR  part  12  and  Office 
of  Federal  Contract  Compliance 
Programs  (OFCCP)  regulations  at  41 
CFR  part  60: 

(4)  The  Veterans  Employment  and 
Readjustment  Act  of  1972,  38  U.S.C 
2011-2012,  and  the  Vietnam  Era 
Veterans  Readjustment  Adjustment 
Assistance  Act  of  1974.  38  U.S.C.  2021- 
2028: 

(5)  The  Rehabilitation  Act  of  1973,  29 
U.S.C.  701  et  at,  and 

(6)  The  Immigration  and  Nationality 
Act  8  U.S.C  1324b,  and  INS  regulations 
at  8  CFR  part  274a. 

SS2S,S    Complaint*. 

Complaints  regeirding  discrimination 
in  lending  by  a  savings  association  shall 
be  referred  to  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity, 
U.S.  Department  of  Housing  and  Urban 
Development.  Washington,  DC  20410  for 
processing  imder  the  Fair  Housing  Act 
and  to  the  Director,  Consumer  Affairs, 
Office  of  Thrift  Supervision, 
Washington,  DC  20552  for  processing 
under  Office  regulations.  Complaints 
regarding  discrimination  in  employment 
by  a  savings  association  should  be 
referred  to  the  Equal  Employment 
Opportunity  Commission,  Washington, 
DC  20506  and  a  copy,  for  information 
only,  sent  to  the  Director,  Consumer 
Affairs,  Office  of  Thrift  Supervision, 
Washington.  DC  20552. 

PART  529— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 

529.1  Purpose. 

529.2  Definitions. 

529.3  Application  of  this  part. 

529.4  Discrimination  prohibited. 

529.5  Assurances  required. 

529.6  Compliance  information. 

529.7  Conduct  of  investigations. 

529.8  Procedure  for  effecting  compliance. 

529.9  Hearings. 

529.10  Decisions  and  notices. 

529.11  Judicial  review. 

529.12  Effect  on  other  regulations. 
Appendix  A  to  Part  529 — Activities  to  Which 

This  Part  Applies 
Authority:  Sec.  602.  78  Stat.  252  (42  U.S.C 
2000d-l). 

S  529.1    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  the  provisions  of  tide  VI  of 
the  Civil  Rights  Act  of  1964  (hereafter 
referred  to  as  the  Act)  to  the  end  that  no 
person  in  the  United  States  shall,  on  the 
grounds  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in.  be 
denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  any 


program  or  activity  receiving  Federal 
financial  assistance  from  the  Office. 

$529.2    Definition*. 

Unless  the  context  requires  otherwise, 
as  used  in  this  part — 

(a)  Applicant  means  a  person  who 
submits  an  application,  request  or  plan 
required  to  be  approved  by  the  Office, 
or  by  a  primary  recipient  as  a  condition 
to  eligibility  for  Federal  financial 
assistance,  and  "application"  means 
such  an  application,  request  or  plan. 

(b)  Office  means  die  Office  of  Thrift 
Supervision  or,  except  in  (  529.10  (e)  of 
this  part,  any  person  to  whom  it  has 
delegated  its  authority  in  the  matter 
concerned. 

(c)  Facility  includes  all  or  any  part  of 
structures,  equipment  or  other  real  or 
personal  property  or  interests  therein, 
and  the  provision  of  facilities  includes 
the  construction,  expansion,  renovation 
remodeling,  alteration  or  acquisition  of 
facilities. 

(d)  Federal  financial  assistance 
includes: 

(1)  Grants  and  loans  of  Federal  funds; 

(2)  The  grant  or  donation  of  Federal 
property  and  interests  in  property; 

(3)  The  detail  of  Federal  personnel: 

(4)  The  sale  and  lease  of,  and  the 
permission  to  use  (on  other  than  a 
casual  or  transient  basis].  Federal 
property  or  any  interest  in  such  property 
without  consideration  or  at  a  nominal 
consideration,  or  at  a  consideration 
which  is  reduced  for  the  purpose  of 
assisting  the  recipient  or  in  recognition 
of  the  public  interest  to  be  served  by 
such  sale  or  lease  to  the  recipient;  and 

(5)  Any  Federal  agreement 
arrangenfient  or  other  contract  which 
has  as  one  of  its  purposes  the  provision 
of  assistance. 

(e)  Primary  recipient  means  any 
recipient  that  is  authorized  or  required 
to  extend  Federal  financial  assistance  to 
another  recipient  for  the  purpose  of 
carrying  out  a  program. 

(f)  Program  includes  any  program, 
project,  or  activity  for  the  provision  of 
services,  financial  aid,  or  other  benefits 
to  individuals  (including  education  or 
training,  health,  welfare,  rehabilitation, 
housing,  or  other  services,  whether 
provided  through  employees  of  the 
recipient  of  Federal  financial  assistance 
or  provided  by  others  through  contracts 
or  other  arrangements  with  the 
recipient  and  including  work 
opportunities),  or  for  the  provision  of 
facilities  for  furnishing  services, 
financial  aid  or  other  benefits  to 
individuals.  The  services,  financial  aid, 
or  other  benefits  provided  under  a 
program  receiving  Federal  financial 
assistance  shall  be  deemed  to  include 


Federal  Regbter  /  Vol.  54.  No.  229  /  Thursday,  November  30.  1989  /  Rules  and  Regulationa     49475 


any  services,  financial  aid,  or  other 
benefits  provided  with  the  aid  of 
Federal  financial  assistance  or  with  the 
aid  of  any  non-Federal  funds,  property, 
or  other  resources  required  to  be 
expended  or  made  available  for  the 
program  to  meet  matching  requirements 
or  other  conditions  which  must  be  met 
in  order  to  receive  the  Federal  financial 
assistance,  and  to  include  any  services, 
financial  aid,  or  other  benefits  provided 
in  or  through  a  facility  provided  with  the 
aid  of  Federal  financial  assistance  or 
such  non-Federal  resources. 

(g)  Recipient  may  mean  any  State, 
territory,  possession,  the  District  of 
Columbia,  or  Puerto  Rico,  or  any 
political  subdivision  thereof,  or 
instrumentality  thereof,  any  public  or 
private  agency,  institution,  or 
organization,  or  other  entity,  or  any 
individual,  in  any  State,  territory, 
possession,  the  District  of  Columbia,  or 
Puerto  Rico,  to  whom  Federal  financial 
assistance  is  extended,  directly  or 
through  another  recipient  for  any 
program,  including  any  successor, 
assignee,  or  transferee  thereof,  but  such 
term  does  not  include  any  ultimate 
beneficiary  imder  any  such  program. 

§529.3    Application  of  ttiis  part 

This  part  appUes  to  any  program  for 
which  Federal  financial  assistance  is 
authorized  tmder  a  law  administered  by 
the  Office,  including  the  Federally 
assisted  programs  and  activities  listed 
in  Appendix  A  to  this  part.  It  also 
applies  to  money  paid,  property 
transferred,  or  other  Federal  financial 
assistance  extended  imder  any  such 
program  after  the  effective  date  of  this 
part  pursuant  to  an  application 
approved  before  that  effective  date,  and 
to  any  such  assistance  extended  under 
the  Housing  Opporttmity  Allowance 
Program,  pursuant  to  Part  529  of  this 
subchapter,  since  the  inception  of  such 
program.  This  part  does  not  apply  to: 

(a)  Any  Federal  financial  assistance 
by  way  of  insurance  or  guaranty 
contracts; 

(b)  Money  paid,  property  transferred, 
or  other  assistance  extended  under  any 
such  program  before  the  effective  date 
of  this  part 

(c)  Ajiy  assistance  to  any  individual 
who  is  the  ultimate  beneficiary  under 
any  such  program;  or 

(d)  Any  employment  practice,  under 
any  such  program,  of  any  employer, 
employment  agency,  or  labor 
organization,  except  to  the  extent 
described  in  S  529.4(c)  of  this  part 

The  fact  that  a  program  or  activity  is  not 
listed  in  Appendix  A  to  this  part  shall 
not  mean,  if  Title  VI  of  the  Act  is 
otherwise  applicable,  that  such  program 
is  not  coveied.  Other  programs  under 


statutes  now  in  force  or  hereafter 
enacted  may  be  added  to  Appendix  A  to 
this  part 

{529.4    Dtocrintination  proWbitML 

(a)  General.  No  person  in  the  United 
States  shall,  on  the  grounds  of  race, 
color,  or  national  origin  be  excluded 
fit>m  participation  in,  be  denied  the 
benefits  of,  or  be  otherwise  subjected  to 
discrimination  under,  any  program  to 
which  this  part  appUes. 

(b)  Specific  discriminatory  actions 
prohibited.  (1)  A  recipient  under  any 
program  to  which  this  part  applies  may 
not  direcUy  or  through  contractual  or 
other  arrangements,  on  the  grounds  of 
race,  color,  or  national  origin — 

(i)  Deny  a  person  any  service, 
financial  aid,  or  other  benefit  provided 
imder  the  program; 

(ii)  Provide  any  service,  financial  aid, 
or  other  benefit  to  a  person  which  is 
different  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  program; 

(iii)  Subject  a  person  to  segregation  or 
separate  treatment  in  any  matter  related 
to  his  receipt  of  any  service,  financial 
aid,  or  other  benefit  under  the  program: 

(iv)  Restrict  a  person  in  any  way  in 
the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving 
any  service,  fGiancial  aid,  or  other 
benefit  under  the  program; 

(v)  Treat  a  person  differendy  from 
others  in  determining  whether  he 
satisfies  any  admission,  enrollment 
quota,  eligibility,  membership,  or  other 
requirement  or  condition  which  persons 
must  meet  in  order  to  be  provided  any 
service,  financial  aid,  or  other  benefit 
provided  under  the  program;  or 

(vi)  Deny  a  person  an  opportunity  to 
participate  in  the  program  through  the 
provision  of  services  or  otherwise  or 
afford  him  an  opportunity  to  do  so 
which  is  different  fit)m  that  afforded 
others  under  the  program. 

(2)  A  recipient  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facihties  which  will  be 
provided  under  any  such  program,  or  the 
class  of  persons  to  whom,  or  the 
situations  in  which,  such  services, 
financial  aid,  other  benefits,  or  facilities 
will  be  provided  under  any  such, 
program,  or  the  class  of  persons  to  be 
afforded  an  opportunity  to  participate  in 
any  such  program,  may  not  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  which  have  the  effect 
of  subjecting  persons  to  discrimination 
because  of  their' race,  color,  or  national 
origin,  or  have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  with 


respect  to  individuals  of  a  particular 
race,  color,  or  national  origin. 

(3)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  persons  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under 
any  program  to  which  this  regulation 
applies,  on  the  grounds  of  race,  color,  or 
national  origin:  or  with  the  purpose  or 
effect  of  defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  the  Act  or  this  part 

(4)  As  used  in  this  section,  the 
services,  financial  aid.  or  other  benefits 
provided  under  a  program  receiving 
Federal  financial  assistance  include  any 
service,  financial  aid  or  other  benefit 
provided  in  or  through  a  facility 
provided  with  the  aid  of  Federal 
financial  assistance. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  descrimination  in  this 
paragraph  does  not  limit  the  generality 
of  the  prohibition  in  paragraph  (a)  of 
this  section. 

(6)  This  part  does  not  prohibit  the 
consideration  of  race,  color,  or  national 
origin  if  the  purpose  and  effect  are  to 
remove  or  overcome  the  consequences 
of  practices  or  impediments  which  have 
restricted  the  availability  of,  or 
participation  in.  the  program  or  activity 
receiving  Federal  financial  assistance, 
on  the  grounds  of  race,  color,  or  national 
origin.  Where  previous  discriminatory 
practice  or  usage  tends,  on  the  grounds 
of  race,  color,  or  national  origin,  to 
exclude  individuals  from  participation 
in,  to  deny  them  the  benefits  of.  or  to 
subject  them  to  discrimination  under 
any  program  or  activity  to  which  this 
part  applies,  the  applicant  or  recipient 
has  an  obligation  to  take  reasonable 
actioii  to  remove  or  overcome  the 
consequences  of  the  prior  discriminatory 
practice  or  usage,  and  to  accomplish  the 
purposes  of  the  Act 

(c)  Employment  practices.  (1)  Where  a 
primary  objective  of  a  program  of 
Federal  financial  assistance  to  which 
this  part  applies  is  to  provide 
employment  a  recipient  or  other  party 
subject  to  this  part  shall  not  direcdy  or 
through  contractual  or  other 
arrangements,  subject  a  person  to 
discrimination  on  the  grounds  of  race, 
color,  or  national  origin  in  its 
employment  practices  under  such 
program  (including  recruitment  or 
recruitment  advertising,  hiring,  firing, 
upgrading,  promotion,  demotion, 
transfer,  layoff,  termination,  rates  of  pay 
or  other  forms  of  compensation  or 
benefits,  selection  for  training  or 
apprenticeship,  use  of  facilities,  and 
treatment  of  employees).  Such  recipient 
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shall  take  affirmative  action  to  insure 
that  applicants  are  employed,  and 
employees  are  treated  during 
employment  without  regard  to  their 
race,  color,  or  national  origin.  The 
requirements  applicable  to  construction 
employment  under  any  such  program 
sh^  be  those  specified  in  or  pursuant  to 
Part  m  of  Executive  Order  11248  or  any 
Executive  order  which  supersedes  it. 

(2)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to 
provide  employment,  but  discrimination 
on  the  grounds  of  race,  color,  or  national 
origin  in  the  employment  practices  of 
the  recipient  or  other  persons  subject  to 
the  regulation  tends,  on  the  grounds  of 
race,  color,  or  national  origin,  to  exclude 
individuals  from  participation  in,  to 
deny  them  the  benefits  of.  or  to  subject 
them  to  discrimination  under  any 
program  to  which  this  regulation 
applies,  the  provisions  of  paragraph 
(c)(1)  of  this  section  shall  apply  to  the 
employment  practices  of  the  recipient  or 
other  persons  subject  to  the  regulation, 
to  the  extent  necessary  to  assure 
equality  of  opportimity  to.  and 
nondiscriminatory  treatment  ot 
beneficiaries. 

(d)  Location  of  facilities.  A  recipient 
may  not  make  a  selection  of  a  site  or 
location  of  a  facility  if  the  purpose  of 
that  selection,  or  its  effect  when  made, 
is  to  exclude  individuals  from 
participation  In.  to  deny  them  the 
benefits  of,  or  to  subject  them  to 
discrimination  under  any  program  or 
activity  to  which  this  rule  applies,  on  the 
grounds  of  race,  color,  or  national  origin; 
or  if  the  purpose  is  to,  or  its  effect  when 
made  will,  substantially  impair  the 
accompUshment  of  the  objectives  of  this 
part 


§529.5    AawrancM  raquirad. 

(a)  General.  Every  application  for 
Federal  financial  assistance  to  carry  out 
a  program  to  which  this  part  applies  and 
every  application  for  Federal  financial 
assistance  to  provide  a  facility  shall,  as 
a  condition  to  its  approval  and  the 
extension  of  any  Federal  financial 
assistance  pursuant  to  the  application, 
contain  or  be  accompanied  by,  an 
assurance  that  the  program  will  be 
conducted  or  the  facility  operated  in 
compliance  with  all  requirements 
imposed  by  or  pursuant  to  this  part. 
Every  program  of  Federal  financial 
assistance  shall  require  the  submission 
of  such  an  assurance.  In  the  case  where 
the  Federal  financial  assistance  is  to 
provide  or  is  in  the  form  of  personal 
property,  or  real  property  or  interest 
therein  or  structures  thereon,  the 
assurance  shall  obligate  the  recipient 
or,  in  the  case  of  a  subsequent  transfer, 
the  transferee,  for  the  period  during 


which  the  property  is  used  for  a  purpose 
for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits,  or  for  as 
long  as  the  recipient  retains  ownership 
or  possession  of  the  property,  whichever 
is  longer.  In  all  other  cases  the 
assurance  shall  obligate  the  recipient  for 
the  period  during  which  Federal 
financial  assistance  is  extended  to  the 
program.  In  the  case  where  the 
assistance  is  sought  for  the  construction 
of  a  facility  or  part  of  a  facility,  the 
assurance  shall  in  any  event  extend  to 
the  entire  facility  and  to  facilities 
operated  in  connection  therewith.  The 
Office  shall  specify  the  form  of  the 
foregoing  assurances  for  each  program, 
and  the  extent  to  which  like  assurances 
will  be  required  of  subgrantees, 
contractors  and  subcontractors, 
transferees,  successors  in  interest  and 
other  participants  in  the  program.  Any 
such  assurance  shall  include  provisions 
which  give  the  United  States  a  right  to 
seek  its  judicial  enforcement 

(b)  Real  property.  In  the  case  where 
Federal  financial  assistance  is  provided 
in  the  form  of  a  transfer  of  real  property, 
structures,  or  improvements  thereon,  or 
interest  therein,  from  the  Federal 
Government  the  instmment  effecting  or 
recording  the  transfer  shall  contain  a 
covenant  running  with  the  land  assuring 
nondiscrimination  for  the  period  during 
which  the  real  property  is  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits.  Where  no 
transfer  of  property  or  Interest  therein 
from  the  Federal  Government  is 
involved,  but  property  is  acquired  or 
improved  under  a  program  of  Federal 
financial  assistance,  the  recipient  shall 
agree  to  include  such  covenant  in  any 
subsequent  transfer  of  such  property. 
When  the  property  is  obtained  from  the 
Federal  Government  such  covenant 
may  also  include  a  condition  coupled 
with  a  right  to  be  reserved  by  the  Office 
to  revert  title  to  the  property  in  the  event 
of  a  breach  of  the  covenant  where,  in 
the  discretion  of  the  Office,  such  a 
condition  and  right  of  reverter  is 
appropriate  to  the  program  under  which 
the  real  property  is  obtained  and  to  the 
nature  of  the  grant  and  the  grantee.  In 
such  event  if  a  transferee  of  real 
property  purposes  to  mortgage  or 
otherwise  enamiber  the  real  property  as 
security  for  financing  construction  of 
new,  or  improvement  of  existing, 
fadUties  on  such  property  for  the 
purposes  for  which  the  property  was 
transferred,  the  Office  may  agree,  upon 
request  of  the  transferee  and  if 


necessary  to  accomplish  such  financing, 
and  upon  such  conditions  as  it  deems 
appropriate,  to  subordinate  such  right  of 
reversion  to  the  lien  of  such  mortgage  or 
other  encumbrance. 

9S29.6    CompNane*  Information. 

(a)  Cooperation  and  assistance.  The 
Office  shall  to  the  fullest  extent 
practicable  seek  the  cooperation  of 
recipients  in  obtaining  compliance  with 
this  part  and  shall  provide  assistance 
and  guidance  to  recipients  to  help  them 
comply  voluntarily  with  this  part. 

(b)  Compliance  reports.  Each  recipient 
shall  keep  such  records  and  submit  to 
the  Office  timely,  complete,  and 
accurate  compliance  reports  at  such 
times,  and  in  such  form  and  containing 
such  information,  as  the  Office  may 
determine  to  be  necessary  to  enable  it  to 
ascertain  whether  the  recipient  has 
complied  or  is  complying  with  this  part. 
In  the  case  of  any  program  under  which 
a  primary  recipient  extends  Federal 
financial  assistance  to  any  other 
recipient  such  other  recipient  shall  also 
submit  such  compUance  reports  to  the 
primary  recipient  as  may  be  necessary 
to  enable  the  primary  recipient  to  carry  • 
out  its  obligations  under  this  part. 

(c)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by 
the  Office  during  normal  business  hours 
to  such  of  its  books,  records,  accounts, 
and  other  sources  of  information,  and  its 
facilities  as  may  be  pertinent  to 
ascertain  compliance  with  this  part 
Where  any  information  required  of  a 
recipient  is  in  the  exclusive  possession 
of  any  other  agency,  institution,  or 
person  and  this  agency,  institution,  or 
person  fails  or  refuses  to  furnish  this 
information,  the  recipient  shall  so  certify 
in  its  report  and  shall  set  forth  what 
efforts  it  has  made  to  obtain  the 
information. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such 
information  regarding  the  provisions  of 
this  part  and  its  applicability  to  the 
program  under  which  the  recipient 
receives  Federal  financial  assistance. 
and  make  such  information  available  to 
them  in  such  manner,  as  the  Office  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination 
assured  them  by  the  Act  and  this  part 

9529.7    Conduct  Of  Investigations. 

(a)  Periodic  compliance  reviews.  The 
Office  shall  from  time  to  time  review  the 
practices  of  recipients  to  determine 
whether  they  are  complying  with  this 
part 
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(b)  Complaints.  Any  person  who 
believes  himself  or  any  specific  class  of 
persons  to  be  subjected  to 
discrimination  prohibited  by  this  part 
may  by  himself  or  by  a  representative 
file  «vith  the  Office  a  written  complaint 
A  complaint  must  be  filed  not  later  than 
180  days  after  the  date  of  the  alleged 
discrimination,  unless  the  time  for  filing 
is  extended  by  the  Office. 

(c)  Investigations.  The  Office  will 
malcie  a  prompt  investigation  whenever  a 
compliance  review,  report,  complaint,  or 
any  other  information  indicates  a 
possible  failure  to  comply  with  this  part. 
The  investigation  will  include,  where 
appropriate,  a  review  of  the  pertinent 
practices  and  pohcies  of  the  recipient 
the  circumstances  under  which  the 
possible  noncompliance  with  this  part 
occurred,  and  other  factors  relevant  to  a 
determination  as  to  whether  the 
recipient  has  failed  to  comply  with  this 
part 

(d)  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (c) 
of  this  section  indicates  a  failure  to 
comply  with  this  part,  the  Office  will  so 
inform  the  recipient  and  the  matter  will 
be  resolved  by  informal  means 
whenever  possible.  If  it  has  been 
determined  that  the  matter  cannot  be 
resolved  by  informal  means,  action  will 
be  taken  as  provided  for  in  i  529.8  of 
this  part 

(2)  If  an  investigation  does  not 
warrant  action  pursuant  to  paragraph 
(d)(1)  of  this  section,  the  Office  will  so 
inform  the  recipient  and  the 
complainant  if  any,  in  writing. 

(e)  Intimidatory  or  retaliatory  acts 
prohibited.  No  recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or 
discriminate  against  any  individual  for 
the  purpose  of  interfering  with  any  right 
or  privilege  secured  by  section  601  of  the 
Act  or  this  part  or  because  he  has  made 
a  complaint  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
under  this  part  The  identity  of 
complainants  shall  be  kept  confidential 
except  to  the  extent  necessary  to  carry 
out  the  purposes  of  this  part  including 
the  conduct  of  any  investigation, 
hearing,  or  judicial  proceeding  arising 
thereunder. 

S  529 J    Procadura  tor  affecting 


(a)  General.  If  there  appears  to  be  a 
failure  or  threatened  failure  to  comply 
with  this  part  and  if  the  noncompUance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means, 
compliance  with  this  part  may  be 
effected  by  the  suspension  or 
termination  of  or  refusal  to  grant  or  to 
continue  Federal  financial  assistance  or 


by  any  other  means  authorized  by  law. 
Such  other  means  may  include,  but  are 
not  limited  ta 

(1)  A  reference  to  the  Department  of 
Justice  with  a  recommendation  that 
appropriate  proceedings  be  brought  to 
enforce  any  rights  of  the  United  States 
under  any  law  of  the  United  States 
(including  otfier  tides  of  the  Act),  or  any 
assurance  or  other  contractual 
undertaking, 

(2)  A  proceeding  brought  under  the 
Office's  cease-and-desist  authority 
pursuant  to  Part  550  of  this  chapter,  and 

(3)  Any  applicable  proceeding  under 
State  or  local  law. 

(b)  Noncompliance  with  §  529.5.  If  an 
applicant  fails  ot  refuses  to  furnish  an 
assurance  required  under  i  529.5  or 
otherwise  fails  or  refuses  to  comply  with 
a  requirement  imposed  by  or  pursuant  to 
that  section.  Federal  financial 
assistance  may  be  refused  in 
accordance  with  the  procedures  of 
paragraph  (c)  of  this  section.  The  Office 
shall  not  be  required  to  provide 
assistance  in  such  a  case  during  the 
pendency  of  the  administrative 
proceedings  under  such  paragraph. 
However,  the  Office  shall  continue 
assistance  during  the  pendency  of  such 
proceedings  where  such  assistance  is 
due  and  payable  pursuant  to  an 
application  apprcrved  prior  to  ^e 
effective  date  of  this  part 

(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial 
assistance.  No  order  suspending, 
terminating,  or  refusing  to  grant  or 
continue  Federal  financial  assistance 
shall  become  effective  until — 

(1)  The  Office  has  advised  the 
applicant  or  recipient  of  his  failure  to 
comply  and  has  determined  that 
compliance  cannot  be  secured  by 
voluntary  means; 

(2)  There  has  been  an  express  finding 
on  the  record,  after  opportunity  for 
hearing,  of  a  failure  by  the  applicant  or 
recipient  to  comply  with  a  requirement 
imposed  by  or  pursuant  to  this  part 

(3)  The  action  has  been  approved  by 
the  Office  pursuant  to  9  529.10(e);  and 

(4)  The  expiration  of  30  days  after  the 
Office  has  filed  with  the  committee  of 
the  House  and  the  committee  of  the 
Senate  having  legislative  jurisdiction 
over  the  program  involved,  a  full  written 
report  of  the  circumstances  and  the 
grounds  for  such  action.  Any  action  to 
suspend  or  terminate  or  to  refuse  to 
grant  or  to  continue  Federal  financial 
assistance  shall  be  limited  to  the 
particular  political  entity,  or  part 
thereof,  or  other  applicant  or  recipient 
as  to  whom  such  a  finding  has  been 
made  and  shall  be  limited  in  its  effect  to 
the  particular  program,  or  part  thereof. 


in  which  such  noncompUance  has  been 
so  found. 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  with 
Title  VI  of  the  Act  by  any  other  means 
authorized  by  law  shall  be  taken  by  this 
Office  until — 

(1)  The  Office  has  determined  that 
compUance  cannot  be  secured  by 
voluntary  means; 

(2)  The  recipient  or  other  person  has 
been  notified  of  its  failure  to  comply  and 
of  the  action  to  be  taken  to  effect 
compUance;  and 

(3)  The  expiration  of  at  least  10  days 
&om  the  mailing  of  such  notice  to  the 
recipient  or  other  person.  During  this 
period  of  at  least  10  days,  additional 
efforts  shall  be  made  to  persuade  the 
recipient  or  other  person  to  comply  with 
the  regulation  and  to  take  such 
corrective  action  as  may  be  appropriate. 

9  529.9    Heennga. 

(a)  Opportunity  for  hearing. 
Whenever  an  opportunity  for  a  hearing 
is  required  by  |  529.8(c),  reasonable 
notice  shall  be  given  by  registered  or 
certified  mail  return  receipt  requested, 
to  the  affected  applicant  ot  recipient 
This  notice  shaU  advise  the  applicant  or 
recipient  of  the  action  proposed  to  be 
taken,  the  specific  provision  under 
which  the  proposed  2Cti?n  against  it  is 
to  be  taken,  and  the  matters  of  fact  or 
law  asserted  as  the  basis  for  this  actiOTi, 
and  either 

(1)  Fix  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
whidi  the  appUcant  ot  recipient  may 
request  of  the  Office  that  the  matter  be 
scheduled  fw  hearing;  or 

(2)  Ad\i8e  the  applicant  or  recipient 
that  the  matter  in  question  has  been  set 
down  for  hearijig  at  a  stated  place  and 
time.  The  time  ^nd  place  so  fixed  shall 
be  reasonable  and  shall  be  subject  to 
change  for  cause.  The  complainant  if 
any,  shall  be  advised  of  the  time  and 
place  of  the  hearing. 

An  appUcant  ot  recipient  may  waive  a 
hearing  and  submit  written  information 
end  argument  for  the  record.  The  failure 
of  an  applicant  or  recipient  to  request  a 
hearing  under  this  paragraph  (a)  ot  to 
appear  at  a  hearing  for  which  a  date  has 
been  set  shaU  be  deemed  to  be  a  waiver 
of  the  right  to  a  hearing  under  section 
602  of  the  Act  and  9  529.8(c)  and 
consent  to  the  making  of  a  decision  on 
the  basis  of  such  information  as  is 
available. 

(b)  Time  and  place  of  hearing. 
Hearings  shaU  be  held  at  the  offices  of 
the  Office  in  Washington.  DC  at  a  time 
fixed  by  the  Office  unless  it  determines 
that  the  convenience  of  the  applicant  or 
recipient  ot  of  the  Office  requires  that 
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another  place  be  selected.  Hearings 
shall  he  hold  before  the  Office,  or  at  its 
discretion,  before  a  hearing  examiner 
appointed  in  accordance  with  section 
3105  of  Title  5,  United  States  Code,  or 
detailed  under  section  3344  of  Title  5. 
United  States  Code. 

(c)  Right  to  counsel.  In  all  proceedings 
under  this  section,  the  applicant  or 
recipient  and  the  Office  shall  have  the 
right  to  be  represented  by  counsel. 

Id)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any 
administrative  review  thereof  shall  be 
conducted  in  conformity  with  sections 
554  through  557  of  Title  5,  United  States 
Code,  and  in  accordance  with  part  509 
of  the  General  Regulations  of  the  Office 
(12  ere  part  509).  to  the  extent  said  part 
509  is  consistent  with  this  part  529.  and 
with  such  other  regulations  that  may  be 
necessary  or  appropriate  for  the  conduct 
of  hearings  pursuant  to  this  part  529. 

(2)  Technical  rules  of  evidence  do  not 
apply  to  hearings  conducted  pursuant  to 
this  part,  but  rules  or  principles 
designed  to  assure  production  of  the 
most  credible  evidence  available  and  to 
subject  testimony  to  test  by  cross- 
examination  shall  be  applied  where 
reasonably  necessary  by  the  officer 
conducting  the  hearing.  The  hearing 
officer  may  exclude  irrelevant, 
immaterial,  or  unduly  repetitious 
evidence.  All  documents  and  other 
evidence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the 
parties  and  opportiuiity  shall  be  given  to 
refute  facts  and  arguments  advanced  on 
either  side  of  the  issues.  A  transcript 
shall  be  made  of  the  oral  evidence 
except  to  the  extent  the  substance 
thereof  is  stipulated  for  the  record.  All 
decisions  shall  be  based  upon  the 
hearing  record  and  written  findings  shall 
be  made. 

(e)  Consolidated  or  joint  hearings.  In 
cases  In  which  the  same  or  related  facts 
are  asserted  to  constitute 
noncompliance  with  this  part  with 
respect  to  two  or  more  programs  to 
which  this  part  applies,  or 
noncompliance  with  this  part  and  the 
regulations  of  one  or  more  other  Federal 
departments  or  agencies  issued  under 
Title  VI  of  the  Act  the  Office  may,  by 
egreement  with  such  other  departments 
or  agencies,  where  applicable,  provide 
for  the  conduct  of  consolidated  or  joint 
bearings,  and  for  the  apphcation  to  such 
learings  of  rules  or  procedures  not 
inconsistent  with  this  part.  Final 
c'ecisions  in  such  cases,  insofar  as  this 
1  egulation  is  concerned,  shall  be  made 
in  accordance  with  {  529.10. 

CS29.10    D«cWon«  and  notlc««. 

(a)  Procedure  on  decisions  by  hearing 
examiner.  If  the  hearing  is  held  by  a 


hearing  examiner,  the  hearing  examiner 
shall  either  make  an  initial  decision,  if 
so  authorized,  or  certify  the  entire 
record  including  his  recommended 
findings  and  proposed  decision  to  the 
Office  for  a  &ial  decision,  and  a  copy  of 
such  initial  decision  or  certification  shall 
be  mailed  to  the  applicant  or  recipient. 
Where  the  initial  decision  is  made  by 
the  hearing  examiner,  the  applicant  or 
recipient  may,  within  30  days  after  the 
mailing  of  such  notice  of  initial  decision, 
file  with  the  Office  his  exceptions  to  the 
initial  decision,  with  his  reasons 
therefor.  In  the  absence  of  exceptions, 
the  Office  may,  on  its  own  motion, 
within  45  days  after  the  initial  decision, 
serve  on  the  applicant  or  recipient  a 
notice  that  it  will  review  the  decision. 
Upon  the  filing  of  such  exceptions  or  of 
notice  of  review,  the  Office  shall  review 
the  initial  decision  and  issue  its  own 
decision  thereon  including  the  reasons 
therefor.  In  the  absence  of  either 
exceptions  or  a  notice  of  review  the 
initial  decision  shall,  subject  to 
paragraph  (e)  of  this  section,  constitute 
the  final  decision  of  the  Office. 

(b)  Decisions  on  record  or  review  by 
the  Office.  Whenever  a  record  is 
certified  to  the  Office  for  decision  or  it 
reviews  the  decision  of  a  hearing 
examiner  pursuant  to  paragraph  (a)  of 
this  section,  or  whenever  the  Office 
conducts  the  hearing,  the  applicant  or 
recipient  shall  be  given  reasonable 
opportimity  to  file  with  its  briefs  or 
other  written  statements  of  its 
contentions  and  a  written  copy  of  the 
final  decision  of  the  Board  shall  be  sent 
to  the  applicant  or  recipient  and  to  the 
complainant,  if  any. 

(c)  Decisions  on  record  where  a 
hearing  is  waived.  Whenever  a  hearing 
is  waived  pursuant  to  S  529.9,  a  decision 
shall  be  made  by  the  Board  on  the 
record  and  a  written  copy  of  such 
decision  shall  be  sent  to  the  applicant  or 
recipient,  and  to  the  complainant,  if  any. 

(d)  Rulings  required.  Each  decision  of 
a  hearing  examiner  or  the  Office  shall 
set  forth  his  or  its  ruling  on  each  finding, 
conclusion,  or  exception  presented,  and 
shall  identify  the  requirement  or 
requirements  imposed  by  or  pursuant  to 
this  part  with  which  it  is  found  that  the 
applicant  or  recipient  has  failed  to 
comply. 

(e)  Approval  by  Office.  Any  final 
decision  by  an  official  of  the  Office, 
other  than  the  Office  itself,  which 
provides  for  the  suspension  or 
termination  of,  or  the  refiisal  to  grant  or 
continue  Federal  financial  assistance,  or 
the  imposition  of  any  other  sanction 
available  under  this  part  or  the  Act. 
shall  promptly  be  transmitted  to  the 
Office  itself,  which  may  approve  such 


decision,  may  vacate  it.  or  remit  or 
mitigate  any  sanction  imposed. 

(f)  Content  of  orders.  The  final 
decision  may  provide  for  suspension  or 
termination  of,  or  refusal  to  grant  or 
continue  Federal  financial  assistance,  in 
whole  or  in  part,  under  the  program 
involved,  and  may  contain  such  terms, 
conditions,  and  other  provisions  as  are 
consistent  with  and  will  effectuate  the 
purposes  of  the  Act  and  this  part, 
including  provisions  designed  to  assure 
that  no  Federal  financial  assistance  will 
thereafter  be  extended  under  such 
programs  to  the  applicant  or  recipient 
determined  by  such  decision  to  be  in 
default  in  its  performance  of  an 
assurance  given  by  it  pursuant  to  this 
part,  or  to  have  otherwise  failed  to 
comply  with  this  part,  unless  and  until  it 
corrects  its  noncompUance  and  satisfies 
the  Office  that  it  will  fully  comply  with 
this  part. 

(g)  Post  termination  proceedings.  (1) 
An  appUcant  or  recipient  adversely 
affected  by  an  order  issued  under 
paragraph  [f)  of  this  section  shall  be 
restored  to  full  eligibiUty  to  receive 
Federal  financial  assistance  if  it  satisfies 
the  terms  and  conditions  of  that  order 
for  such  eligibility  or  if  it  brings  itself 
into  compUance  with  this  part  and 
provides  reasonable  assurance  that  it 
will  fully  comply  with  this  part. 

(2)  Any  apphcant  or  recipient 
adversely  affected  by  an  order  entered 
pursuant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  Office  to 
restore  fully  its  eligibiUty  to  receive 
Federal  financial  assistance.  Any  such 
request  shall  be  supported  by 
information  showing  that  the  applicant 
or  recipient  has  met  the  requirements  of 
paragraph  (g)(1)  of  this  section.  If  the 
Office  determines  that  those 
requirements  have  been  satisfied,  it 
shall  restore  such  eligibihty. 

(3)  If  the  Office  denies  any  such 
request,  the  appHcant  or  recipient  may 
submit  a  request  for  a  hearing  in  writing. 
specifying  why  it  beUeves  the  Office  to 
have  been  in  error.  It  shall  thereupon  be 
given  an  expeditious  hearing,  with  a 
decision  on  the  record  in  accordance 
with  rules  or  procedures  issued  by  the 
Office.  The  applicant  or  recipient  will  be 
restored  to  such  eUgibility  if  it  proves  at 
such  a  hearing  that  it  satisfied  the 
requirements  of  paragraph  (g)(1)  of  this 
section.  While  proceedings  under  this 
paragraph  (g)(3)  are  pending,  the 
sanctions  imposed  by  the  order  issued 
under  paiagraph  (f)  of  this  section  shall 
remain  in  effect 
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SS29.11    JiKfldal  rwflww. 

Action  taken  pursuant  to  section  602 
of  the  Act  is  subject  to  judicial  review 
as  provided  in  section  603  of  the  Act 

9S29.1X    Effect  on  Other  regulations. 

(a)  Nothing  in  this  part  supersedes 
any  of  the  following  (including  future 
amendments  thereof): 

(1)  Executive  Order  11246  (3  CFR,  1965 
Supp..  p.  167)  and  regulations  issued 
thereunder  or 

(2)  any  other  oruers,  regulations,  or 
instructions,  insofar  as  such  orders, 
regulations,  or  instructions  prohibit 
discrimination  on  the  grounds  of  race, 
color,  or  national  origin  in  any  program 
or  situation  to  which  this  part  is 
inapplicable,  or  prohibit  discrimination 
on  any  other  ground. 

(b)  Forms  and  instructions.  The  Office 
shall  issue  and  promptly  make  available 
to  all  interested  persons  forms  and 
detailed  instructions  and  procedures  for 
effectuating  this  part  as  applied  to 
programs  to  which  this  part  applies  and 
for  which  it  is  responsible. 

(c)  Supervision  and  coordination.  The 
Office  may  fixim  time  to  time  assign  to 
officials  of  the  Office  or  to  officials  of 
other  departments  or  agencies  of  the 
Government  with  the  consent  of  such 
departments  or  agencies, 
responsibiUties  in  connection  with  the 
effectuation  of  the  purposes  of  Title  VI 
of  the  Act  and  this  part  (other  than 
responsibility  for  final  decision  as 
provided  in  S  529.10),  including  the 
achievement  of  effective  coordination 
and  maximum  uniformity  within  the 
Office  and  within  the  Executive  Branch 
of  the  Government  in  the  appUcation  of 
Tide  VI  and  this  part  to  similar 
programs  and  in  similar  situations.  Any 
action  taken,  determination  made,  or 
requirement  imposed  by  an  official  of 
another  department  or  agency  acting 
pursuant  to  an  assignment  of 
responsibility  under  this  paragraph  (c) 
shall  have  the  same  effect  as  though 
such  action  had  been  taken  by  this 
Office. 

Appendix  A  to  Part  529 — ActivitiM  to  Which 
This  Fart  AppBas 

1.  Use  by  a  savings  association  of  funds  the 
interest  charges  on  which  have  been  adjusted 
pursuant  to  the  Housing  Opportunity 
Allowance  Program  (Pub.  L  91-351,  July  24, 
1970, 101). 

PART  533— ELECTRONIC  FUND 
TRANSFERS 

Authority:  Sec.  5.  48  Stat.  132,  as  amended 
(12  U.S.C.  14d4):  sees.  902-e2a  as  added  by 
sec.  2001.  92  Stat.  3728-3741.  as  amended  (IS 

u.s.c.  leoa-ieesr). 


§533.1    Electronic  fund  tranetore  aubiect 
to  Regulation  E. 

Any  electronic  fund  transfer,  as  that 
term  is  defined  by  section  903  of  the 
Electronic  Fund  Transfer  Act  (15  U.S.C 
1693  et  seq.)  and  (  206.2  of  Regulation  E 
of  the  Federal  Reserve  Board  (12  CFR 
205.2),  provided  by  any  savings 
association  is  subject  to  the  provisions 
of  the  Electronic  Fund  Transfer  Act  and 
Regulation  E. 

PART  535— PROHIBITED  CONSUMER 
CREDIT  PRACTICES 

535.1  Definitions. 

535.2  Unfair  credit  practices. 

535.3  Unfair  or  deceptive  cosigner  practices. 

535.4  Late  charges. 

535.5  State  exemptions. 

Autiuirity:  Sec  18,  as  added  by  sec.  202.  88 
Stat.  2193.  as  amended  (IS  U.S.C  S7a). 

SS35.1    Definitions. 

(a)  Act  For  the  purposes  of  this  part 
"Act"  means  the  Federal  Trade 
Commission  Act.  15  U.S.C.  41  et  seq. 

(b)  Consumer.  The  term  "consumer" 
means  a  natural  person  who  seeks  or 
acquires  goods,  services,  or  money  for 
personal,  family,  or  household  purposes, 
and  who  appUes  for  or  is  extended 
"consumer  credit"  as  defined  in  {  561.12 
of  this  chapter. 

(c)  Cosigner  The  term  "cosigner" 
means  a  natural  person  who  assumes 
liability  for  the  obligation  of  a  consumer 
without  receiving  goods,  services,  or 
money  in  return  for  the  obligation,  or  in 
the  case  of  an  open-end  credit 
obligation,  without  receiving  the 
contractual  right  to  obtain  extensions  of 
credit  under  the  account  The  term  shall 
include  any  person  whose  signature  is 
requested  as  a  condition  to  granting 
credit  to  a  consumer,  or  as  a  condition 
for  forbearance  on  collection  of  a 
consumer's  obligation  that  is  in  default 
The  term  shall  not  include  a  spouse  or 
other  person  whose  signature  is  required 
on  a  credit  obligation  to  perfect  a 
security  interest  pursuant  to  state  law.  A 
person  is  a  cosigner  within  the  meaning 
of  this  definition  whether  or  not  he  or 
she  is  designated  as  such  on  a  credit 
obligation. 

(d)  Creditor.  The  term  "creditor" 
means  a  savings  association. 

(e)  Debt  The  term  "debt"  means 
money  that  is  due  or  alleged  to  be  due 
from  one  to  another. 

(f)  Earnings.  The  term  "earnings" 
means  compensation  paid  or  payable  to 
an  individual  or  for  his  or  her  account 
for  personal  services  rendered  or  to  be 
rendered  by  him  or  her,  whether 
denominated  as  wages,  salary, 
commission,  bonus,  or  otherwise, 
including  periodic  payments  pursuant  to 


a  pension,  retirement  or  disability 
program. 

(g)  Household  goods.  The  term 
"household  goods"  means  clothing, 
furniture,  appUances.  linens,  china, 
crockery,  kitchenware,  and  personal 
effects  of  the  constmier  and  his  or  her 
dependents,  provided  that  the  following 
are  not  included  within  the  scope  of  the 
term  "household  goods": 

(1)  Works  of  art 

(2)  Electronic  entertainment 
equipment  (except  one  television  and    . 
one  radio): 

(3)  Antiques,  l.e.,  any  item  over  one 
hundred  years  of  age.  including  such 
items  that  have  been  repaired  or 
renovated  without  changing  their 
original  form  or  character,  and 

(4)^welry  (other  than  wedding  rings). 

(h)  Savings  association.  For  purposes 
of  this  part  the  term  "savings 
association"  includes  any  savings 
association,  and  any  service  corporation 
that  is  wholly  owned  by  one  or  more 
savings  association,  that  engages  in  the 
business  of  providing  credit  to 
consumers. 

(i)  Obligation.  The  term  "obligation" 
means  an  agreement  between  a 
consumer  and  a  creditor. 

(j)  Person.  The  term  "person"  means 
an  individual  corporation,  or  other 
business  organization. 

§535.2    Unfair  credit  practices. 

(a)  In  connection  with  the  extension  of 
credit  to  consumers  after  January  1, 
1986,  it  is  an  unfair  act  or  practice 
within  the  meaning  of  Section  5  of  the 
Act  for  a  savings  association  directly  or 
indirectly  to  enter  into  a  consumer 
credit  obligation  that  constitutes  or 
contains,  or  to  enforce  in  a  consumer 
credit  obligation  purchased  by  a  savings 
association,  any  of  the  following 
provisions: 

(1)  A  cognovit  or  confession  of 
jud^ent  (for  purposes  other  than 
executory  process  in  the  State  of 
Louisiana),  warrant  of  attorney,  or  other 
waiver  of  the  right  to  notice  and  the 
opportunity  to  be  heard  in  the  event  of 
suit  or  process  thereon: 

(2)  An  executory  waiver  or  a 
limitation  of  exemption  from 
attachment,  execution,  or  other  process 
on  real  or  personal  property  held, 
owned  by,  or  due  to  the  consumer, 
unless  the  waiver  appUes  solely  to 
property  subject  to  a  security  interest 
executed  in  connection  with  the 
obligation: 

(3)  An  assignment  of  wages  or  other 
earnings,  unless: 

(i)  The  assignment  by  its  terms  is 
revocable  at  the  will  of  the  debtor, 
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(ii)  The  assignment  is  a  payroll 
deduction  plan  or  preauthorized 
payment  plan,  commencing  at  the  time 
of  the  transaction,  in  which  the 
consumer  authorizes  a  series  of  wage 
deductions  as  a  method  of  making  each 
payment,  or 

(iii)  The  assignment  applies  only  to 
wages  or  other  earnings  already  earned 
at  the  time  of  the  assignment. 

(4)  A  nonpossessory  security  interest 
in  household  goods  other  than  a 
purchase-money  security  interest. 

SS35.3    Unfair  or  d«e«ptlv«  coslgnar 
prsctiCM. 

(a)  General.  In  connection  with  die 
extension  of  credit  to  consumers  after 
January  1. 1986,  it  is: 

(1)  A  deceptive  act  or  practice  within 
the  meaning  of  Section  5  of  the  Act  for  a 
savings  association,  directly  or 
indirectly,  to  misrepresent  die  nature  or 
extent  of  cosigner  liability  to  any 
person. 

(2)  An  unfair  act  or  practice  within  the 
meaning  of  Section  5  of  the  Act  for  a 
savings  association,  directly  or 
indirectly,  to  obligate  a  cosigner  unless 
the  cosigner  is  informed,  prior  to 
becoming  obligated,  of  the  nature  of  his 
or  her  liability  as  cosigner. 

(b)  Disclosure  requirement.  [1]  A  clear 
and  conspicuous  document  that  shall 
contain  the  following  statement  or  one 
which  is  substantially  equivalent,  shall 
be  given  to  the  consigner  prior  to 
becoming  obligated  (which,  in  die  case 
of  open-end  credit,  shall  mean  prior  to 
the  time  that  the  cosigner  becomes 
obligated  for  any  fees  or  transaction  on 
the  account): 

Notice  of  CosigiMr 

You  are  being  asked  to  guarantee  this  debt. 
Think  carefully  before  you  do.  If  the  borrower 
doesn't  pay  the  debt  you  will  have  to.  Be 
sure  you  can  afford  to  pay  if  you  have  to,  and 
that  you  want  to  accept  this  responsibility. 

You  may  have  to  pay  up  to  the  bj.\\  amount 
of  the  debt  if  the  borrower  does  not  pay.  You 
may  also  have  to  pay  late  fees  or  collection 
costs,  which  increase  this  amount. 

The  creditor  can  collect  this  debt  from  you 
without  first  trying  to  collect  from  the 
borrower.  The  creditor  can  use  the  same 
collection  methods  against  you  that  can  be 
used  against  the  borrower,  such  as  suing  you, 
garnishing  your  wages,  etc  If  this  debt  is  ever 
in  default.  Oiat  fact  may  become  a  part  of 
your  credit  record. 

(2)  Compliance  wiUi  the  disclosure 
requirement  under  paragraph  (b](1)  of 
this  section  shall  constitute  compliance 
with  the  consumer  information 
requirement  of  paragraph  (a](21  of  this 
section. 

(3)  If  the  nodce  is  a  separate 
douiment.  nothing  other  than  the 
following  times  may  appear  with  the 
notice: 


(i)  The  name  and  address  of  the 
savings  association; 

(ii)  An  identification  of  the  debt  to  be 
cosigned  (e.g.,  a  loan  identification 
number); 

(iii)  The  date;  and 

(iv)  The  statement,  "This  notice  is  not 
the  contract  that  makes  you  liable  for 
the  debt." 

iS35.4    Lat*c)nrs««. 

(a)  In  connection  with  collecting  a 
debt  arising  out  of  an  extension  of  credit 
to  a  consumer  after  January  1. 1988,  it  is 
an  unfair  act  or  practice  within  the 
meaning  of  Section  5  of  the  Act  for  a 
savings  association,  direcdy  or 
indirectly,  to  levy  or  collect  any 
delinquency  charge  on  a  payment, 
which  payment  is  otherwise  a  full 
payment  for  the  appUcable  period  and  is 
paid  on  its  due  date  or  within  an 
applicable  grace  period,  when  the  only 
delinquency  is  attributable  to  late  fee{s) 
or  delinquency  charge(s)  assessed  on 
earlier  installment(s). 

(b)  For  the  purposes  of  this  part, 
"collecting  a  debt"  means  any  activity, 
other  than  the  use  of  judicial  process, 
that  is  intended  to  bring  about  or  does 
bring  about  repayment  of  all  or  part  of  a 
consumer  debt. 

S  S35.5    Stat*  axamptions. 

(a)  Upon  application  to  the  Office  by 
an  appropriate  state  agency,  the  Office 
shall  determine  if: 

(1)  There  is  a  state  requirement  or 
prohibition  in  effect  that  applies  to  any 
transaction  to  which  a  provision  of  this 
rule  applies;  and 

(2)  The  state  requirement  or 
prohibition  affords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to,  or  greater  than,  the 
protection  afforded  by  this  nde. 

(b)  If  the  Office  makes  a 
determination  as  specified  under 
paragraph  (a)  of  this  section,  then  that 
provision  of  this  section  will  not  be  in 
eff-^ct  in  that  slate  to  the  extent 
specified  by  the  Office  in  its 
determination,  for  as  long  as  the  state 
administers  and  enforces  the  state 
requirement  or  prohibition  effectively, 
as  delerrained  by  the  Office. 

(c)  The  Director  of  Consumer  Affairs 
in  consultation  with  the  Chief  Counsel 
shall  have  delegated  authority  to  make 
such  determina  tions  as  are  required 
under  this  part  535. 

SUBCHAPTER  C— AEQULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  541— DEFINITIONS 

Sec. 

541.1  General. 

541.2  Act 


541.3  Combination  of  home  and  business 
property. 

541.4  Combination  of  residential  real  estate 
and  business  property  involving  only 
minor  or  incidental  business  use. 

541.5  Commercial  paper. 

541.6  Cooperative  housing  development 

541.7  Corporate  debt  security. 

541.8  Debit  card. 

541.9  District  Director. 

541.10  Dwelling  unit 

541.11  Federal  savings  associations. 

541.12  General  reserves. 

541.13  Guaranteed  loan. 

541.14  Home. 

541.15  Improved  nonresidential  real  estate. 

541.16  Improved  residential  real  estate. 

541.17  Insured  loan. 

541.18  Interim  Federal  savings  association. 

541.19  Interim  state  savings  association. 

541.20  Loans. 

541.21  Nonresidential  real  estate. 

541.22  [Reserved]. 

541.23  Residential  real  estate. 

541.24  Short-term  savings  account 

541.25  Single-family  dwelling. 

541.26  Surplus. 

641.27  Unimproved  real  estate. 

541.28  Withdrawal  value  of  a  savings 
account. 

Authority:  Sec.  3.  as  added  by  sec  301, 103 
Stat  278  (12  U.S.C.  1462a);  sec.  4,  as  added  by 
sec  301, 103  Stat.  280  (12  U.S.C.  1463);  sec  5. 
48  Stat  132,  as  amended  (12  U.S.C.  1464). 

S  541.1    GemraL 

Unless  another  definition  is  provided 
in  this  subchapter,  definitions  in  Part  561 
of  this  chapter  apply. 

9541.2    Act 

The  term  "Act"  means  the  Home 
Owners'  Loan  Act  of  1933,  as  amended. 

9  541.3    Combtnatlon  of  hoim  and 
bustnaas  property. 

■    The  term  "combination  of  home  and 
business  property"  means  a  home  used 
in  part  for  business. 

9541.4    Combtnatlon  Of  fMidentlal  real 
•atata  and  butlnass  proparty  Involving  only 
minor  or  Inddantai  businaaa  ua*. 

The  term  "combination  of  residential 
real  estate  and  business  property 
involving  only  minor  or  incidental 
business  use"  means  residential  real 
estate  for  which  no  more  than  twenty 
percent  of  the  total  appraised  value  of 
the  real  estate  is  attributable  to  the 
business  use. 

9  S41 J    Commercial  paper. 

The  term  "commercial  paper"  means 
any  note,  draft,  or  bill  of  exchange 
which  arises  out  of  a  current  transaction 
or  the  proceeds  of  which  have  been  or 
are  to  be  used  for  current  transactions, 
and  which  has  a  maturity  at  the  time  of 
issuance  of  not  exceeding  nine  months, 
exclusive  of  days  of  grace,  or  any 
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renewal  thereof  the  maturity  of  which  is 
likewise  limited. 

15414   Cooperative  tMuaing 


a  dwelling  uiiit(B]  for  four  or  fewer 
families  in  the  aggregate. 

fMI.18 


The  term  "cooperative  housing 
development"  means  real  estate 
primarily  comprising  a  group  of  single- 
family  dwellings  owned  by  a  non-profit 
cooperative  housing  organization. 

9541.7  Corporate  debt  aecurtty. 

The  term  "corporate  debt  security" 
means  a  maricetable  obligation, 
evidencing  the  indebtedness  of  any 
corporation  in  the  form  of  a  bond,  note 
and/or  debenture  which  is  commonly 
regarded  as  a  debt  security  and  is  not 
predominandy  speculative  in  nature.  A 
security  is  marketable  if  it  may  be  sold 
with  reasonable  promptness  at  a  price 
which  corresponds  reasonably  to  its  fair 
value. 

9541.8  Debit  card. 

The  term  "debit  card"  means  a  card 
that  enables  an  accountholder  to  obtain 
access  to  a  savings  account  for  the 
purpose  of  making  withdrawals  or  of 
transferring  funds  to  a  third  party  by 
non-transferable  order  or  authorization. 

9  541 J    District  Director. 

The  term  "District  Director"  means 
the  senior  representative  of  the  Director 
of  the  Office  of  Thrift  Supervision  for  all 
matters  dealing  with  the  examination 
and  supervision  of  a  savings  association 
in  the  region  where  the  savings 
association  is  located. 

9541.10    Dweiiingunit 

The  term  "dwelling  unit"  means  the 
unified  combination  of  rooms  designed 
for  residential  use  by  one  family,  other 
than  a  single-family  dwelling. 

9  541.11    Federal  savings  association. 

The  term  "Federal  savings 
association"  means  a  Federal  savings 
association  or  Federal  savings  bank 
chartered  under  section  S(o)  of  the  Act 

9541.12  General  reserves. 

The  term  "general  reserves"  means 
aggregate  reserves  established  solely  to 
meet  losses. 

9541.13  Guaranteed  loan. 

The  term  "guaranteed  loan"  means  a 
loan  guaranteed  or  as  to  which  a 
commitment  to  guarantee  has  been 
made  under  the  Servicemen's 
Readjustment  Act  of  1944,  or  Chapter  37 
of  Tide  38,  United  States  Code,  as 
amended. 


§541.14 

The  term  "home"  means  real  estate 
comprising  a  single-family  dwelling(8]  or 


The  term  "improved  nonresidential 
real  estate"  means  nonresidential  real 
estate: 

(a)  Containing  a  permanent 
structure(s)  constituting  at  least  25 
percent  of  its  value;  or 

(b)  Containing  improvements  which 
make  it  usable  by  a  business  or 
industrial  enterprise;  or 

(c)  Used,  or  to  be  used  within  a 
reasonable  time,  for  commercial 
farming,  excluding  hobby  and  vacation 
property. 

9541.16  Improved  residential  raal  estate. 
The  term  "improved  residential  real 

estate"  means  residential  real  estate 
containing  offsite  or  other  improvements 
sufficient  to  make  the  property  ready  for 
primarily  residential  construction,  and 
real  estate  in  the  process  of  being 
improved  by  a  building  or  buildings  to 
be  constructed  or  in  the  process  of 
construction  for  primarily  residential 
use. 

9541.17  Insured  loan. 

The  term  "insured  loan"  means  a  loan 
as  to  which  the  mortgagee  is  insured,  or 
as  to  which  a  commitment  for  such 
insurance  has  been  made  under  the 
National  Housing  Act  or  the 
Servicemen's  Readjustment  Act  of  1944. 
or  Chapter  37  of  Tide  38,  United  States 
Code,  as  amended. 

9541.18  Interim  Federal  savings 
associatioa 

The  term  "interim  Federal  savings 
association"  means  a  Federal  savings 
association  chartered  by  the  Office 
under  section  5  of  the  Act  to  facilitate 
the  acquisition  of  100  percent  of  the 
voting  shares  of  an  existing  Federal 
stock  savings  association  or  other 
insured  stodc  savings  association  by  a 
newly  formed  company  or  an  existing 
savings  and  loan  holding  company  or  to 
facilitate  any  other  transaction  the 
Office  may  approve. 

9  541.19    Interim  state  savings  aaaoclatloa 

The  term  "interim  state  savings 
association"  means  a  savings 
association,  other  than  a  Federal 
savings  association,  the  accounts  of 
which  are  insured  by  the  FDIC  to 
facilitate  the  acquisition  of  100  percent 
of  the  voting  shares  of  an  existing 
Federal  stodc  savings  association  or 
other  insured  stock  savings  association 
by  a  newly  formed  company  or  an 
existing  savings  and  loan  holding 
company  or  to  facilitate  any  other 
transaction  the  Office  may  approve. 


9541.20 

The  term  "loans"  means  obligations 
and  extensions  or  advances  of  credit; 
and  any  reference  to  a  loan  or 
investment  includes  an  interest  in  such  a 
loan  or  investment 

The  terms  "nonresidential  real  estate" 
or  "nonresidential  real  property"  mean 
real  estate  that  is  not  "residential  real 
estate,"  as  that  term  is  defined  in 
I  541.23  of  diis  part 

9541.22  IReeerved] 

9541.23  Residential  real  aetata. 

The  terms  "residential  real  estate"  or 
"residential  real  property"  mean  homes 
(including  condominiums  and 
cooperatives),  combinations  of  homes 
and  business  property,  other  real  estate 
used  for  primarily  residential  purposes 
other  than  a  home  (but  which  may 
include  homes),  combinations  of  such 
real  estate  and  business  property 
involving  only  minor  business  use,  farm 
residences  and  combinations  of  farm 
residences  and  commercial  farm  real 
estate,  property  to  be  improved  by  the 
construction  of  such  structures,  or 
leasehold  interests  in  the  above  real 
estate. 

9  541.24    Short-term  savings  account 

The  term  "short-term  savings 
accour.'."  means  a  savings  accoimt 
which  will  be  withdrawn  in  less  than 
twenty-four  months  or  was  established 
to  accumtdate  funds  to  pay  taxes  or 
insurance  premiums  on  real  estate 
securing  a  loan. 

9541Jt5    SIngle-famNy  dweOng. 

A  structure  designed  for  residential 
use  by  one  famUy,  or  a  unit  so  designed, 
whose  owner  owns,  direcdy  or  through 
a  non-profit  cooperative  housing 
organization,  an  undivided  interest  in 
the  underling  real  estate,  including 
property  owned  in  common  with  others 
which  contributes  to  the  use  and 
enjoyment  of  the  structure  or  unit 

9541.26  Surpkn. 

The  term  "surplus"  means 
undistributed  earnings  held  as 
unallocated  reserves  for  general 
corporate  use. 

9541.27  Unlnyroved  real  estate. 

The  term  "unimproved  real  estate" 
means  real  estate  that  will  be  improved. 
as  defined  in  9  S  541.15  or  541.16  of  diis 
part 

9541.28  WIttidrawal  value  of  a  aavlngs 
account 

The  term  "withdrawal  value  of  a 
savings  account"  means  the  amount 
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invested  in  a  savings  account  plus 
earnings  credited  thereto,  I«s«  lawful 
deductions  therefrom. 

PART  543-INCOHPOflATION. 
OflOANIZATION.  AND  CONVERSION 
OF  FEDERAL  MUTUAL  ASSOCIATIONS 

oOC< 

543.1    CorporatB  titi*. 
Orsaaizafion 

543^    Application  for  penniacion  to 
organize. 

543.5  Issuance  of  charter. 

543.6  Completion  of  organization. 

643.7  Limitations  on  transaction  of  business. 
543.7-1    Federal  savings  association  created 

in  connection  with  an  association  in 
defs«K  or  in  danger  of  defoah. 

Conversion 

543.a    Conversion  from  State  nwtital  charter 

to  Federal  cltarter. 
S43J>    Application  &U  conversion  to  Federal 

mutual  charter. 

543.10  Organization  after  conversion. 

543.11  Organization  plan  for  governance 
dnrii^  first  years  after  issnence  of 
Federal  mutual  savings  bank  chertar. 

543.11-1    Grandfathered  authority. 

543.12  Bank  Insurance  Fund  inauared  Federal 
savings  banks. 

543.13  Notice  to  FDIC 

643.14  Continuity  of  existence. 
Authority:  Sec.  2,  48  Stat.  12S,  as  amended 

(12  U.S.C  1462);  sec.  3,  as  added  by  sec  301, 
103  StaL  27a  (12  U.S.C  1462a);  sec  4,  as 
added  by  sec.  301. 103  Stat.  280  (12  U.S.C 
1463);  sec.  5. 48  Stat  132.  as  amended  (12 
U.S.C  1464);  sec.  la  as  added  by  sec.  301. 103 
StaL  318  (12  U.S.C  1467a):  sec  802,  91  SUt. 
1147.  aa  amended  (12  U.S.C  2901  e<  §eq.\. 

{543.1    Corporata  tttia. 

(a)  General.  Except  for  corporate  titles 
in  existence  or  applied  for  aa  of  May  4, 
1984.  a  Federal  savings  aasociation'a 
tide  shall  include  the  woid  "Savings" 
and  in  some  manner  indicate  that  it  is  a 
Federal  association.  A  Federal  aavings 
association  shall  not  adopt  a  title  that 
misrepresents  the  nature  of  the 
institution  or  the  services  it  offers. 

(b)  Tide  change.  Prior  to  changing  its 
corporate  title,  an  association  must  file 
with  the  District  Director  a  written 
notice  indicating  the  intended  change. 
The  District  Director,  or  his  or  her 
designee,  shall  provide  to  the 
association  a  timely  written 
acknowledgment  stating  when  the 
notice  was  received.  If.  wittiin  30  days 
of  receipt  of  notice,  the  District  Director, 
or  his  or  her  designee  does  not  notify  the 
association  of  his  or  her  objection  on  the 
grounds  set  forth  in  paragraph  (a)  of  tbds 
section,  the  association  may  chiange  its 
title  by  amending  its  charter  in 
accordance  with  i  544.2(b)  or  i  bS2A 
and  the  amendment  provisions  of  its 
charter,  except  that  an  association 
chartered  as  a  Federal  Savings  and  Loan 


Association  may  change  its  title  to 
indicate  that  it  is  a  Federal  Savings 
Bank,  and  an  association  chartered  as  a 
Federal  Savings  Bank  may  change  its 
tide  to  indicate  that  it  Is  a  Federal 
Savings  and  Loan  Association,  only 
pursuant  to  a  charter  change  under 
i  544.3  or  S  552.4  of  this  chapter. 

Organization 

(543.2    Application  tar  permtsston  to 
organize. 

(a)  General.  Questions  regarding  this 
section  shall  be  directed  to  the  District 
Director  or  his  or  her  designee. 
Recommendations  by  District  Directors 
or  their  designees  and  officers  and 
employees  of  the  Office  regarding 
applications  for  permission  to  organize  a 
Federal  savings  association  are 
privileged,  confidential,  and  subject  to 

i  505.4  of  this  chapter. 

(b)  Form;  supporting  information. 
Persons  applying  for  permission  to 
organize  a  Federal  savings  association 
shall  obtain  application  and  notice 
forms  and  related  instructions  from  the 
District  Director,  or  his  or  her  designee. 
An  apphcation  and  all  required 
supporting  information  shall  be 
executed  by  at  least  seven  persons  (the 
"applicants")  and  submitted  to  the 
District  Director,  or  his  or  her  designee. 
The  applicants  shall  request  a  corporate 
tide  to  be  approved  by  the  Office  and  to 
be  included  as  Section  One  of  the 
association's  charter.  The  applicants 
shall  provide  a  copy  of  the  proposed 
charter  and  bylaws  including  any 
preapproved  charter  provisions 
specifically  requested.  An  application 
shall  be  deemed  filed  when  three  copies 
are  delivered  to  the  District  Director,  or 
his  or  her  designee;  the  Ihstrict  Director, 
or  his  or  her  designee,  shall  notify  the 
applicant  hi  writing  that  the  application 
is  complete  and  direct  the  applicant  to 
publish  notice  pursuant  to  paragraph  (d) 
of  this  section  when  the  District 
Director,  or  his  or  her  designee, 
determines  that  all  required  information 
has  been  submitted. 

(c)  Amendment  of  application: 
additional  information.  An  applicant 
may  amend  an  application  w  file 
additional  supporting  information  only 
until  publication  of  notice  under 
paragraph  (d)  of  this  section,  unless 
otherwise  requested  to  do  so  by  the 
Office. 

(d)  Public  notice  and  inspection.  (1) 
Thie  applicant  shall  publish  notice 
within  10  days  after  being  notified  by 
the  District  Director,  or  his  or  her 
designee,  that  the  application  is 
complete.  Notice  shall  be  published  in  a 
newspaper  printed  in  the  English 
language  anid  having  a  general 


circulation  in  the  community  in  which 
the  home  office  of  the  new  association  is 
to  be  located.  If  the  District  Director,  or 
his  or  her  designee,  determines  that  the 
primary  language  of  a  significant 
nimiber  of  adult  residents  of  the 
community  is  a  language  other  than 
English,  the  District  Director,  or  his  or 
her  designee,  may  require  that  notice 
also  be  given  simultaneously  in  the 
appropriate  Ianguage(8]. 

(2]  Promptly  after  publication,  the 
appUcant(s)  shall  transmit  to  the  IXstrict 
Director,  or  his  or  her  designee,  two 
copies  of  each  notice  and  publisher's 
affidavit  of  publication. 

(3)  The  District  Director,  or  his  or  her 
designee,  shall  give  notice  of  the 
application  to  the  State  official  who 
supervises  savings  associations  in  the 
State  in  which  the  new  association  is  to 
be  located,  and  to  persons  whose 
requests  for  announcements  under 
I  5iB3e.8  of  this  chapter  have  been 
received  in  time  for  such  notification; 
these  notices  shall  be  in  addition  to 
legal  notification  as  set  forth  in 
paragraph  (d]  of  this  section.  The 
District  Director,  or  his  or  her  designee, 
may  also  give  notice  to  any  other 
persons  she/he  believes  might  have  an 
interest  in  the  application. 

(4]  The  application  and  its  filing  shall 
be  confidential  until  publication  of 
notice.  Thereafter,  the  application  and 
all  related  communications  may  be 
inspected  by  any  person  at  the  District 
Director's  office  during  regular  working 
hours,  imless  application  information  is 
exempted  from  public  disclosure  imder 
i  505.4  of  this  chapter. 

(e)  Protest  Communications  and 
aiuwers  to  protests  shall  be  submitted 
only  as  provided  in  this  paragraph  (e)  or 
as  requested  by  the  Office. 

(1)  Within  10  days  of  the  date  of 
publication  of  notice  of  application  [or 
17  days  after  s\ich  date  if  an  extension  is 
requested  in  writing  within  the  10-day 
period),  anyone  may  file  a 
comnumication  in  favor  or  protest  oS  the 
application  by  furnishing  four  copies  to 
the  District  Director,  or  his  or  her 
designee.  If  the  appUcant  or  any  person 
who  has  filed  a  substantial  protest 
pursuant  to  this  paragraph  (e)  wishes  to 
have  oral  argument  heard  on  the  merits 
of  an  application,  a  request  for  oral 
argument  must  be  made  within  this 
period. 

(2)  Within  10  days  after  the  filing  of  a 
protest,  the  Distirict  Director  shall  advise 
die  protestant  and  the  appticant,  in 
writing,  whether  the  protest  is 
considered  "substantitd."  A  protest  will 
be  considered  substantial  only  in  those 
instances  where  the  reason  for  the 
protest  is  consistent  with  one  of  the 
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regulatory  bases  set  forth  in  the 
regidations  for  denjrlng  the  apphcation 
(excluding  supervisory  considerations). 

(3)  The  applicant  may  file  an  answer 
to  any  protest  imtil  10  days  after  the  last 
date  tor  filing  of  conunimications  by 
furnishing  four  copies  to  the  District 
Director  or  his  or  her  designee. 

(4)  A  protest  shall  be  considered 
"substantial"  only  if  it  is  written, 
seasonably  filed,  and  contains  at  least 
the  following: 

(i)  A  summary  of  the  reasons  for  the 
protest; 

(ii)  Tlie  specific  matters  in  the 
application  to  which  the  protestant 
objects,  and  the  reasons  for  each 
objection; 

(iii)  Facts  supporting  the  protest, 
including  relevant  economic  or  financial 
data;  and 

(iv)  Any  adverse  effects  on  the 
protestant  which  may  result  from 
approval  of  the  application. 

(5)  The  District  Director's 
determination  whether  a  protest  is 
"substantial"  is  final.  A  protest  filed  by 
an  individual  or  community  group 
periaining  to  an  applicant's  performance 
under  Part  5e3e  of  this  chapter  (the 
Community  Reinvestment  Act 
regulations)  shall  not  be  considered 
insubstantial  merely  because  of  the  form 
in  which  it  is  submitted. 

(f)  Oral  argument — (1)  General.  Oral 
argument  on  the  merits  of  an  application 
shall  be  heard  if 

(i)  The  applicant  or  anyone  who  has 
filed  a  substantial  protest  has 
seasonably  requested  it  pursuant  to 
paragraph  (e)  of  this  section;  or 

(ii)  The  District  Director,  or  his  or  her 
designee,  after  reviewing  the  application 
and  other  pertinent  information, 
considers  oral  argument  desirable. 
The  District  Director,  or  his  or  her 
designee,  shall  mail  notice  of  the  time 
(which  shall  be  not  less  than  10  days 
after  such  mailing)  and  place  of  oral 
argument  to  the  applicant  and  to  all 
persons  who  filed  communications.  In 
the  case  of  protests  pertaining  to  Part 
563e  of  this  chapter,  the  District 
Director,  or  his  or  her  designee,  shall 
ensure  that  the  time  and  place  of  any 
oral  argument  is  reasonably  convenient 
to  the  protestants. 

(2)  Procedure.  The  District  Director, 
his  or  her  designee,  or  any  other  person 
designated  by  the  Director,  may  hear 
and  determine  all  matters  relating  to  the 
conduct  of  oral  argument  Arguments 
may  be  made  in  person  or  by  authorized 
representatives  and  unless  otherwise 
permitted  by  the  District  Director,  or  his 
or  her  designee,  shall  be  based  only  on 
written  information  previously  filed 
regarding  the  apphcation.  A  reasonable 
time  of  at  least  one  hour  shall  be 


allowed  to  each  side  for  oral  argument 
A  transcript  of  the  oral  argument  shall 
be  made  and  included  in  the  application 
file. 

(g)  Approval.  Decisions  on  all 
appUcations  for  permission  to  organize  a 
Federal  association  will  be  made  by  the 
Director,  or  his  or  her  designee. 

(1)  Factors  that  will  be  considered  are: 
(i)  Whether  the  applicants  are  persons 

of  good  character  and  responsibility; 

(ii)  Whether  a  necessity  exists  for 
such  association  in  the  community  to  be 
served: 

(iii)  Whether  there  is  a  reasonable 
probability  of  the  association's 
usefulness  and  success; 

(iv)  Whether  the  association  can  be 
established  without  undue  injury  to 
properly  conducted  existing  local  thrift 
and  home  financing  institutions;  and 

(v)  Whether  the  association  will 

Eerform  a  role  of  providing  credit  for 
ousing  consistent  with  safe  and  soimd 
operation  of  a  federal  savings 
association. 

(2)  Once  an  application  has  been 
approved,  the  Office  shall  promptiy 
send  a  copy  of  that  application,  together 
with  the  certificate  of  approval  specified 
at  Section  5(a)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  1815(a)(2)),  to 
the  Federal  Deposit  Insurance 
Corporation. 

(3)  Approvals  of  applications  will  be 
conditioned  on  the  following: 

(i)  Receipt  by  the  Office  m  written 
confirmation  from  the  Federal  Deposit 
Insurance  Corporation  that  the  accounts 
of  the  Federal  savings  association  will 
be  insured  by  the  Federal  Deposit 
Insurance  Corporation: 

(ii)  A  minimum  amount  of  capital  to 
be  paid  into  the  association's  accounts 
prior  to  commencing  business; 

(iii)  The  submission  of  a  statement 
that 

(A)  the  applicants  have  complied  in 
all  respects  with  the  Act  and  these  rules 
and  regulations  regarding  organization 
of  a  Federal  savings  association; 

(B)  the  applicants  have  incurred  no 
expense  in  forming  the  association 
which  is  chargeable  to  it  and  no  such 
expense  will  be  incurred; 

(C)  no  hmds  have  been  collected  on 
account  of  the  association  before  the 
Office's  approval; 

(D)  an  organization  committee  has 
been  created  (naming  the  committee  and 
its  officers); 

(E)  the  committee  will  organize  the 
association  and  serve  as  temporary 
officers  of  the  association  until  officers 
are  elected  by  the  association's  board  of 
directors  imder  S  543.6  of  this  part  and 

(F)  no  fimds  will  be  accepted  for 
deposit  by  the  association  until 
organization  has  been  completed;  and 


(iv)  The  satisfaction  of  any  other 
requirement  the  Director,  or  his  or  her 
designee,  may  impose. 

(h)  Alternative  procedures  for  interim 
Federal  savings  associations. 

(1)  The  procedures  prescribed  by 
paragraphs  (d)  through  (g)  of  this  section 
shall  not  be  required  with  respect  to 
applications  for  permission  to  organize 
an  interim  Federal  savings  association 
that  will  not  open  for  business  except  as 
may  be  required  by  Parts  546.  563.  or  574 
of  tills  chapter. 

(2)  Approval  of  an  application  for 
permission  to  organize  an  interim 
Federal  savings  association  shall  be 
conditioned  on  approval  by  the  Office  of 
an  application  to  merge  the  interim 
Federal  savings  association  and  an 
existing  insured  stock  association  or  on 
approval  by  the  Office  of  such  other 
transaction  which  the  interim  was 
chartered  to  facilitate.  In  evaluating  the 
apphcation,  the  Director  or  his  or  her 
designee  will  consider  the  purpose  for 
whicli  the  association  mil  be  organized, 
the  form  of  any  proposed  transactions 
involving  the  organizing  association,  the 
effect  of  the  transactions  on  existing 
associations  involved  in  the 
transactions,  and  the  factors  specified  in 
section  543.2(g)(1)  to  the  extent  relevant 

(3)  Delegations  of  authority,  (i)  The 
Director  delegates  the  authority  to 
approve  apphcations  for  permission  to 
organize  an  interim  Federal  savings 
association  under  paragraph  (h)  of  this 
section  to  the  District  Director,  provided 
that  the  District  Director  otherwise  is 
authorized  to  approve  the  transaction 
for  which  the  interim  Federal  savings 
association  has  been  chartered  to 
facilitate. 

(ii)  The  Director  delegates  the 
authority  to  approve  apphcations  for 
permission  to  organize  an  interim 
Federal  savings  association  under 
paragraph  (g)  of  this  section  to  the 
Senior  Deputy  Director  for  Supervision 
(Operations)  or  his  or  her  designee  with 
the  concurrence  of  the  Chief  Counsel  or 
his  or  her  designee,  Provided,  That  the 
Senior  Deputy  Director  for  Supervision 
(Operations),  or  the  Chief  Counsel 
jolnUy  or  individually,  otherwise  are 
authorized  to  approve  the  transaction 
that  the  interim  Federal  savings 
association  has  been  chartered  to 
fadhtate. 

8  543.5    Issuance  of  Charter. 

Approval  by  the  Office  of  the 
organization  of  a  Federal  savings 
association  or  the  conversion  of  an 
insured  association  to  Federal  savings 
association  form  shall  constitute 
issuance  of  a  charter  and  shall  be  final, 
provided  that  the  association  complies 
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with  thfl  procednret  »et  out  at  i  S44^a] 
of  this  subchapter.  The  charter  thall 
conTorm  with  the  requirement*  of  %  544.1 
of  this  subchapter,  the  permissible 
provisions  of  i  544A  or  other  provisions 
spedficaUy  approved  by  the  Office. 

SS43J    Comptetion  of  organization. 

(aKl)  Temporary  officers.  When  the 
0^C8  approves  an  application  for 
permission  to  organize  a  Federal  savings 
association,  the  applicants  shall 
constitute  the  organization  committee 
and  elect  a  chairperson,  vice- 
chairperson,  and  a  secretary,  who  shall 
act  as  the  temporary  officers  of  the 
association  until  their  successors  are 
duly  elected  and  qualified  The 
temporary  officers  may  effect 
compliance  with  any  conditions 
prescribed  by  the  Office. 

(2)  Organization  meeting.  Promptly 
upon  receipt  of  a  charter,  the  temporary 
officers  shall  call  a  meeting  of  the 
association's  capital  subscribers;  notice 
of  such  meeting  shall  be  mailed  to  each 
subscriber  at  least  5  days  before  the 
meeting  day,  Subscribers  who  have 
subscribed  for  a  majority  of  the 
association's  capital,  present  in  person 
or  by  proxy,  shall  constitute  a  quorum. 
At  such  meeting,  directors  of  the 
association  shall  be  elected  according  to 
the  association's  charter  and  bylaws, 
and  any  other  action  permitted  by  such 
charter  and  bylaws  may  be  taken;  any 
such  action  shall  be  considered  an 
acceptance  by  the  association  of  such 
charter  and  of  such  bylaws,  which  shall 
be  in  the  form  provided  in  Parts  544  and 
552  of  this  subchapter. 

(b)  First  meeting  of  directors.  Upon 
election,  the  association's  board  of 
directors  shall  hold  a  meeting  to  elect 
officers  of  the  association  as  provided 
by  its  charter  and  bylaws  and  to  take 
any  other  action  necessary  to  permit 
operaton  of  the  association  in 
accordance  with  law,  the  association's 
charter  and  bylaws,  and  these  rules  and 
regulations.  When  such  officers  have 
been  bonded  under  S  563.190  of  this 
chapter,  they  shall  immediately  collect 
the  sums  due  on  subscriptions  to  the 
association's  capital. 

(c)  Membership  in  Federal  Home 
Loan  Bank  and  insurance  of  accounts. 
When  a  Federal  savings  association's 
charter  Is  issued  it  must  promptly 
qualify  as  a  member  of  a  Federal  Home 
Loan  Bank  and  meet  all  requirements 
necessary  to  obtain  insurance  of  its 
accounts  by  the  Federal  Deposit 
hisurance  Corporation. 

(d)  Failure  to  complete.  Organization 
of  a  Federal  savings  association  is 
completed  when  the  organization 
meeting  and  the  first  meeting  of  its 
director*  have  been  held,  permanent 


officers  have  been  bonded,  the 
a**odation  hold*  the  cash  required  to 
be  paid  on  sub*cription*  to  It*  capital,  tf 
required.  Federal  Home  Loan  Bank 
membership  has  been  obtained  and 
Federal  Deposit  Insurance  Corporation 
insurance  of  account*  ha*  been 
confirmed  and  any  condition*  imposed 
by  the  Office  In  connection  with 
approval  of  the  appUcation  have  been 
met  If  organization  is  not  so  completed 
within  six  months  after  issuance  of  a 
charter,  or  within  such  additional  period 
as  the  Director  or  his  or  her  designee 
may  for  good  cause  grant,  and  In  the 
case  of  an  interim  Federal  savings 
association,  if  a  merger,  or  other 
transaction  facihtated  by  the  existence 
of  an  interim  association,  has  not  been 
approved,  the  charter  shall  become  void 
and  all  cash  collected  on  subscriptions 
shall  thereupon  be  returned. 

9  543.7    Umttatlona  on  tranaaction  Of 
business. 

No  person  may  organize  a  Federal 
savings  association,  collect  money  from 
others  for  such  purpose,  or  represent 
himself  or  herself  as  authorized  to  do  so, 
and  no  Federal  savings  association  shall 
transact  any  business  prior  to 
completion  of  its  organization,  except  a* 
provided  in  this  part 

9  543.7-1    Federal  savings  association 
created  hi  connection  with  an  association 
in  default  or  ki  danger  of  default 

The  preceding  sections  of  this  part  do 
not  apply  to  a  Federal  savings 
association  which  i*  proposed  by  the 
Federal  Deposit  Insurance  Corporation 
or  the  Resolution  Trust  Corporation 
under  section  ll[c)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C 
1821(c)}  or  section  21A  of  the  Federal 
Home  Loan  Bank  Act  (12  U.S.C  1441A], 
or  is  otherwise  chartered  by  the  Office 
in  connection  with  an  association  in 
default  or  in  danger  of  default 
Incorporation  and  organization  of  such 
associations  are  complete  when  the 
Director  or  his  or  her  designee  so 
determines. 

Conversion 

9  543.8    Conversion  of  Stat*  mutual 
charter  to  Federal  ctwrter. 

(a]  With  the  approval  of  the  District 
Director  or  his  or  her  designee,  any  state 
savings  and  loan  type  or  state  saving* 
bank  type  institution  may,  on  such 
conditions  as  the  Office  may  prescribe, 
convert  itself  into  a  Federal  savings 
association,  if  it  complies  with  all  laws 
of  its  jurisdiction  expressly  providing  for 
such  conversions  and  with  these  rules 
and  regulations. 

(b)  Questions  regarding  conversion* 
shall  be  directed  to  the  District  Director. 


Recommendation*  by  District  Directors 
and  officer*  and  employee*  of  the  Office 
regarding  appUcation*  for  i*suance  of 
Federal  diarters  are  privileged, 
confidential  and  subject  to  S  505.4  of 
this  chapter. 

9543.9   AppNcatien  for  conversion  to 
Federal  mutual  charter. 

(a)  Filing.  Any  state  savings  and  loan 
assoidation  type  or  state  savings  bank 
type  institution  desiring  to  convert  itself 
into  a  Federal  savings  association  shall, 
after  approval  by  its  board  of  director*, 
file  an  application  in  duphcate  with  the 
District  Director  on  forms  obtained  from 
the  District  Director.  The  applicant  shall 
submit  any  financial  statements  or  other 
information  the  Office  may  require,  and 
pay  all  costs,  as  determined  by  the 
Office,  of  consideration  of  the 
application. 

(b)  Plan  of  conversion.  The  applicant 
shall  submit  with  its  application  a  plan 
of  conversion  specifying  the  location  of 
the  home  office  and  any  branch  offices 
to  be  maintained  by  the  Federal  saving* 
association,  and  providing  for. 

(1)  Appropriate  reserves  and  surplus 
for  the  Federal  savings  association; 

(2)  Satisfaction  ui  full  or  assumption 
by  the  Federal  savings  association  of  all 
creditor  obligations  of  the  applicant; 

(3)  Issuance  by  the  Federal  saving* 
association  of  savings  accounts  to 
current  holders  of  withdrawable 
accounts  in  an  amoimt  equalling  the 
value  of  such  accounts;  and 

(4)  If  appUcable,  issuance  of 
additional  savings  accounts  to  current 
holders  of  nonwilhdrawable  capital 
stock  of  the  applicant  in  an  amount 
equalling  the  value  of  their 
nonwithdrawable  capital  stock, 
including  the  present  value  of  any 
preference  to  which  such  holders  are 
entitled 

(c)  Action  on  application.  The  District 
Director  will  consider  such  application 
and  any  information  submitted 
therewith,  and  may  approve  the 
application  in  accordance  with 
9  543.2(g)(1).  The  District  Director  will 
not  consider  the  appUcation  of  a 
converting  institution  not  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
until  an  eligibility  examination  has  been 
completed  by  the  Federal  Deposit 
Insurance  Corporation.  Approval  of  an 
application  and  issuance  by  the  Office 
of  a  charter  will  be  subject  to: 

(1)  Compliance  by  the  apphcant  with 
all  conditions  presaibed  in  the 
approval; 

(2)  Receipt  by  the  applicant  of 
approval  of  the  plan  of  conversion  by 

*  such  vote  as  may  be  required  by  the 
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laws  of  the  applicant's  jurisdiction  to 
consider  such  action; 

(3)  In  the  case  of  a  converting 
association  the  accounts  of  which  are 
not  insured  by  the  Federal  Deposit 
Insurance  Corporation,  receipt  by  the 
District  Director  of  written  confirmation 
from  the  Federal  Deposit  Instu-ance 
Corporation  that  the  accounts  of  the 
converting  association  will  be  insured 
by  the  Federal  Deposit  insurance 
Corporation;  and 

(4)  Receipt  by  the  District  Director  of 
written  confirmation  from  the 
appropriate  Federal  Home  Loan  Bank  of 
approval  of  the  converting  institution's 
appUcation  for  Federal  Home  Loan  Bank 
membership,  if  the  institution  is  not  a 
member. 

9  543.10    Organization  after  conversion. 

Except  as  provided  in  |  543.11,  after  a 
Federal  charter  is  issued  under  9  543.9 
the  association's  members  shall,  after 
due  notice,  or  upon  a  valid  adjournment 
of  a  previous  legal  meeting,  hold  a 
meeting  to  elect  directors  and  take  all 
other  action  necessary  fully  to  effect  the 
conversion  and  operate  the  association 
in  accordance  with  law  and  these  rules 
and  regulations.  Immediately  thereafter 
the  board  of  directors  shall  meet  elect 
officers,  and  transact  any  other 
appropriate  business. 

9  543.11    Or9anlzation  plan  for  governance 
during  ftr«t  years  after  Issuance  of  Federal 
mutual  savings  oank  ctnrter. 

(a)  Organizational  meeting.  Except  as 
provided  in  paragraph  (c)(l]  of  this 
section,  prompdy  upon  receipt  of  a 
charter,  the  officers  of  a  Federal  mutual 
savings  bank  which,  immediately  prior 
to  conversion,  was  a  state  chartered 
mutual  savings  bank,  shall  call  a 
meeting  of  the  members.  Notice  for,  and 
conduct  of,  such  meeting  shall  be  in 
accordance  with  the  bank's  Federal 
charter  and  bylaws.  Business  to  be 
conducted  at  the  organizational  meeting 
shall  include  the  election  of  trustees 
(who  may  also  be  known  as  a  board  of 
directors)  and  any  other  matters 
permitted  by  the  charter  and  bylaws. 
Any  action  taken  at  such  meeting  shall 
be  deemed  an  acceptance  of  the  charter 
and  bylaws  approved  by  the  Office 
pursuant  to  S  544.1  of  this  subchapter. 

(b)  First  meeting  of  trustees.  Upon 
election  or  appointment  the  board  of 
trustees  shall  hold  a  meeting  to  elect  the 
officers  of  the  bank  in  accordance  with 
its  Federal  charter  and  bylaws,  and  to 
take  other  action  necessary  to  permit 
the  operation  of  the  bank  in  accordance 
with  the  Home  Owners'  Loan  Act  of 
1933,  as  amended  the  bank's  charter 
and  bylaws,  these  rules  and  regulations, 
and  orders  of  the  Office. 


(c)  Plan  for  governance  of  association 
during  first  six  years  after  issuance  of 
Federal  charter.  (l)(i)  An  appUcant  for  a 
Federal  mutual  savings  bank  charter 
may  submit  a  plan  which  provides  that 
each  member  of  its  governing  board  i.e., 
board  of  trustees,  managers,  or 
directors,  may  continue  to  serve, 
provided  that  within  two  years  of  the 
issuance  of  a  Federal  charter  at  least 
one-fifth  of  the  members  of  such  board 
shall  have  been  elected  by  vote,  either 
in  person  or  by  proxy,  of  the  bank's 
membership  as  provided  in  its  Federal 
charter,  that  within  three  years  of  the 
issuance  of  its  Federal  charter  at  least 
two-fifths  of  the  members  of  such  board 
shall  have  been  elected  by  such  a 
membership  vote,  that  within  four  years 
of  the  issuance  of  its  Federal  charter  at 
least  three-fifths  of  the  members  of  such 
board  shaU  have  been  elected  by  such  a 
membership  vote,  that  within  five  years 
of  the  issuance  of  its  Federal  charter  at 
least  four-fifths  of  the  members  of  such 
board  shall  have  been  elected  by  such  a 
membership  vote,  and  that  within  six 
years  of  the  issuance  of  its  Federal 
charter  all  of  the  members  of  such  board 
shall  have  been  elected  by  such  a 
membership  vote. 

(ii)  The  plan: 

(A)  Shall  set  forth  the  names  of  those 
persons  who  are  being  proposed  for 
service  on  the  applicant'*  governing 
board  after  conversion  to  a  Federal 
charter, 

(B)  ShaU  show  how  trustees  not 
elected  by  the  converted  bank's 
membership  will  be  appointed  or 
otherwise  selected,  and 

(C)  ShaU  provide  that  no  trustees  may 
be  appointed  or  elected  to  terms  of  more 
than  three  years. 

(in)  The  plan  may  provide  that 

(A)  after  receipt  of  its  Federal  charter 
the  bank  wiU  be  organized  by  its 
existing  governing  board 

(B)  within  the  first  two  years 
following  receipt  of  its  Federal  charter, 
the  bank's  charter  may  be  amended 
without  a  membership  vote,  provided 
any  such  amendment  is  first  approved 
by  a  two-thirds  vote  of  its  board  of 
trustees  and  is  thereafter  approved  by 
the  Office,  and 

(C)  the  bank's  first  annual 
membership  meeting  need  not  take 
place  until  two  years  after  receipt  of  its 
Federal  charter.  Also,  during  the  first 
two  years  of  any  such  plan,  the  Office 
wiU  not  require  the  bank  to  comply  with 
the  disclosure  requirements  of  9  563.45 
of  this  Chapter  if  such  disclosure 
requirement*  would  be  otherwise 
appUcable. 

(2)  Except  to  the  extent  that  the  Office 
approves  a  plan  under  this  paragraph  (c) 
which  is  inconsistent  with  other 


provisions  of  this  section,  a  Federal 
mutual  savings  bank  shall  in  all  respect* 
comply  with  tho*e  other  provision*. 

9541.11-1    Orandfathered  authority. 

(a)  A  Federal  savings  bank  formeriy' 
chartered  or  designated  as  a  mutual 
savings  bank  imder  state  law  may 
exercise  any  authority  it  was  anthorized 
to  exercise  as  a  mutual  savings  bank 
under  state  law  at  the  time  of  its 
conversion  &x>m  a  state  mutual  savings 
bank  to  a  Federal  or  other  state  charter. 
Except  to  the  extent  such  authority  may 
be  exercised  by  Federal  savings 
associations  not  enjoying  grandfathered 
rights  hereunder,  such  authority  may  be 
exercised  only  to  the  degree  authorised 
tmder  state  law  at  the  time  of  such 
conversion.  Unless  otherwise 
determined  by  the  Director,  an 
association,  in  the  exercise  of 
grandfathered  authority,  may  continue 
to  foUow  applicable  state  laws  and 
regulations  in  effect  at  the  time  of  sudi 
conversion. 

(b)  A  Federal  savings  association  that 
acquires,  or  has  acquired  a  Federal 
savings  bank  by  merger  or  consoUdation 
may  itself  exercise  any  grandfathered 
rights  enjoyed  by  the  disappearing 
institution,  whether  such  rights  were 
obtained  direcUy  through  conversion  or 
through  merger  or  consoUdation.  The 
extent  of  the  grandfathered  right*  of  a 
Federal  savings  association  that 
disappeared  prior  to  the  effective  date 
of  this  section  *hall  be  determined 
exclusively  pursuant  to  this  section. 

(c)  This  section  shaU  not  be  construed 
to  prevent  the  exercise  by  a  Federal 
savings  association  enjoying 
grandfathered  rights  hereunder  of 
authority  that  is  available  under  the 
applicable  state  law  only  upon  the 
occurrence  of  specific  precondition*, 
such  as  the  attainment  of  a  particular 
future  date  or  specified  level  of 
regulatory  capital,  which  have  not 
occurred  at  the  time  of  conversion  from 
a  state  mutual  savings  bank,  provided 
they  occur  thereafter. 

(d)  This  section  shaU  not  be  construed 
to  permit  the  exercise  of  any  particular 
authority  on  a  more  Uberal  basis  than  is 
allowable  under  the  most  Uberal 
construction  of  either  state  or  Federal 
law  or  regulation. 

9543.12    Bar*  Insurance  Fund-Insured 


The  Office  may  issue  a  Federal 
charter  to  a  state-chartered  savings 
bank  which  is,  and  continues  to  be. 
insured  by  the  Bank  Insurance  Fund 
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SS43.13    Notic*  to  FDIC. 

Upon  receiving  an  application  for  a 
Federal  charter  by  an  association 
insured  by  the  Bank  Insurance  Fund,  the 
C^ce  shall  notify  the  Federal  Deposit 
Insurance  Corporation,  and  shall  notify 
it  of  the  Office's  determination  with 
respect  to  such  apphcation. 

{543.14    Continuity  Of  •xlstenc*. 

The  corporate  existence  of  an 
association  converting  under  this  part  or 
under  (  544.3  of  this  subchapter  shall 
continue  in  its  successor.  Each  savings 
or  demand  accountholder  shall  receive  a 
savings  account  or  accounts  in  the 
converted  association  equal  in  amount 
to  the  value  of  accounts  held  in  the 
former  association. 

PART  544-CHARTER  AND  BYLAWS 

Charter 

544.1  Federal  mutual  charter. 

544.2  Charter  amendments. 

544.3  Adoption  of  new  Federal  charter  by  a 
Federal  savings  association. 

544.4  Issuance  of  charter. 

Bylaws 

544.5  Federal  mutual  savings  association 
bylaws. 

544.8    Effect  of  subsequent  charter  or  bylaw 
change. 

Avaikbllity 

544.7  In  association  offices. 

544.8  References  to  old  and  new  charters; 
rules  applicable  to  trustees  of  Federal 
mutual  savings  banks. 

544.9  Obsolete  charter  provision  for  Charter 
B  associations. 

Appendix  to  Part  544 — Model  Bylaws  for 
Mutual  Savings  Associations 

Authority:  Sec.  2, 48  Stat.  128.  as  amended 
(12  U.S.C.  1462);  sec.  3.  as  added  by  sec.  301. 
103  Stat  278  (12  U.S.C.  1462a):  sec.  4.  as 
added  by  sec.  301, 103  Stat.  280  (12  U.S.C. 
1463);  sec.  5,  48  Stat.  132.  as  amended  (12 
U.S.C.  1464);  sec.  la  as  added  by  sec.  301. 103 
Slat.  318  (12  U.S.C  1467a);  sec.  802.  91  Stat 
1147,  as  amended  (12  U.S.C.  2901  et  seq.]. 

Charter 

{  S44.1    Federal  mutual  charter. 

When  the  Office  approves  an 
Application  for  Permission  to  Organize 
for  a  Federal  mutual  savings  association 
that  is  a  Federal  savings  and  loan 
association  or  savings  bank,  or  approves 
an  Application  for  Conversion  to  a 
Federal  savings  and  loan  association  or 
savings  bank  piusuant  to  S  S  543.8  and 
543.9  of  this  subchapter  or  S  544.3  of  this 
part  the  association  shall  have  a  charter 
in  the  following  form,  or  a  form  which 
includes  any  of  the  additional  provisions 
set  forth  in  S  544.2  of  this  part  if  such 
provisions  are  specifically  requested.  A 
charter  for  a  Federal  mutual  savings 


bank  shall  substitute  the  term  "savings 
bank"  for  "association." 

Federal  Mutual  Charter 

Section  1.  Corporate  title.  The  full 
corporate  title  of  the  Federal  savings 
association  hereby  chartered  is  . 


Section  2.  Office.  The  home  office  shall  be 

located  at . 

Section  3.  Duration.  The  duration  of  the 
association  is  perpetual. 

Section  4.  Purpose  and  powers.  The 
purpose  of  the  association  is  to  pursue  any  or 
all  of  the  lawful  objectives  of  a  Federal 
mutual  savings  association  chartered  under 
section  5  of  the  Home  Owners'  Loan  Act  and 
to  exercise  all  the  express,  implied,  and 
incidental  powers  conferred  thereby  and  by 
all  acts  amendatory  thereof  and 
supplemental  thereto,  subject  to  the 
Constitution  and  laws  of  the  United  States  as 
they  are  now  in  effect  or  as  they  may 
hereafter  be  amended,  and  subject  to  all 
lawful  and  applicable  rules,  regulations,  and 
orders  of  the  Office  of  Thrift  Supervision 
("Office"). 

Section  5.  Capital.  The  association  may 
raise  capital  by  accepting  payments  on 
savings  and  demand  accounts  and  by  any 
other  means  authorized  by  the  Office. 

Section  ft  Members.  All  holders  of  the 
association's  savings,  demand,  or  other 
authorized  accounts  are  members  of  the 
association.  In  the  consideration  of  all 
questions  requiring  action  by  the  members  of 
the  association,  each  holder  of  an  account 
shall  l>e  permitted  to  cast  one  vote  for  each 
$100,  or  fraction  thereof,  of  the  withdrawal 
value  of  the  member's  account  [Associations 
adopting  this  charter  with  existing  borrower 
members  must  grandfather  those  borrower 
members  who  were  members  as  of  the  date 
of  issuance  of  the  new  charter  by  the  Office. 
Borrowers  as  of  the  date  of  this  charter  shall 
continue  to  have  one  vote  for  the  period  of 
time  such  borrowings  are  in  existence.]  No 
member,  however,  shall  cast  more  than  1000 
votes.  Voting  may  be  by  proxy,  which  is 
subject  to  the  rules  and  regulations  of  the 
Office.  Any  number  of  members  present  and 
voting,  represented  in  person  or  by  proxy,  at 
a  regular  or  special  meeting  of  the  members 
shaU  constitute  a  quorum.  A  majority  of  all 
votes  cast  at  any  meeting  of  the  members 
shall  determine  any  question.  All  accounts 
shall  be  nonassessable. 

Section  7.  Directors  [Trustees].  The 
association  shall  be  under  the  direction  of  a 
board  of  directors  [trustees!.  The  authorized 
number  of  directors  [trustees]  shall  not  be 
fewer  than  five  nor  more  than  fifteen  persons, 
as  fixed  in  the  association's  bylaws,  except 
that  the  number  of  directors  (trustees]  may  be 
increased  to  a  numtjer  greater  than  fifteen 
with  the  prior  approval  of  the  Director  of  the 
Office  or  his  or  her  delegate.  Each  director 
[trustee]  of  the  association  shall  be  a  member 
of  the  association.  Members  of  the 
association  shall  elect  directors  [trustees]  by 
ballot:  Provided,  that  in  the  event  of  a 
vacancy  on  the  board,  the  board  of  directors 
[trustees]  may  fill  such  vacancy,  if  the 
members  of  the  association  fail  to  do  so,  by 
electing  a  director  [trustee]  to  serve  until  the 
next  annual  meeting  of  the  members. 
Directors  [trustees]  shall  be  elected  for 


periods  of  three  years  and  until  their 
successors  are  elected  and  qualified,  but 
provision  shall  be  made  for  the  election  of 
approximately  one-third  of  the  board  each 
year. 

[State-chartered  savings  banks  converting 
to  Federal  savings  banks  may  include 
alternative  provisions  for  the  election  and 
term  of  office  of  trustees  [directors]  so  long  as 
such  provisions  (i)  are  authorized  by  the 
Office,  and  (ii)  provide  for  compliance  with 
the  standard  provisions  of  this  section  no 
later  than  six  years  after  the  conversion  to  a 
Federal  savings  association.] 

Section  8.  Capital,  surplus,  and 
distribution  of  earnings.  The  association  shall 
maintain  for  the  purpose  of  meeting  losses 
the  amount  of  capital  required  by  section  5  of 
the  Home  Owners'  Loan  Act  and  by 
regulations  of  the  Office.  The  association 
shall  distribute  net  earnings  on  its  accounts 
on  such  basis  and  in  accordance  with  such 
terms  and  conditions  as  may  from  time  to 
time  be  authorized  by  the  Director  of  the 
Office:  Provided,  That  the  association  may 
establish  minimum-balance  requirements  for 
accoiuits  to  be  eligible  for  distribution  of 
earnings. 

All  holders  of  accounts  of  the  association 
shall  be  entitled  to  equal  distribution  of 
assets,  pro  rata  to  the  value  of  their  accounts, 
in  the  event  of  voluntary  or  involuntary 
liquidation,  dissolution,  or  winding  up  of  the 
association.  Moreover,  in  any  such  event  or 
in  any  other  situation  in  which  the  priority  of 
such  accounts  is  in  controversy,  all  such 
accounts  shall,  to  the  extent  of  their 
withdrawal  value,  be  debts  of  the  association 
having  the  same  priority  as  the  claims  of 
general  creditors  of  the  association  not 
having  priority  (other  than  any  priority 
arising  or  resulting  from  consensual 
subordination]  over  other  general  creditors  of 
the  association. 

Section  9.  Amendment  of  charter  Adoption 
of  any  preapproved  charter  amendment 
pursuant  to  J  J  544.2  or  544.3  of  the  Office's 
regulations  shall  be  effective  upon  filing  the 
amendment  with  the  Office  in  accordance 
with  regulatory  procedures,  after  such 
preapproved  amendment  has  been  submitted 
to  and  approved  by  the  members  at  a  legal 
meeting.  Any  other  amendment  addition, 
change,  or  repeal  of  this  charter  must  be 
submitted  to  and  preliminarily  approved  by 
the  Office  prior  to  submission  to  and 
approval  by  the  members  at  a  legal  meeting. 
Any  amendment,  addition,  alteration,  change, 
or  repeal  so  acted  upon  and  approved  shall 
be  effective  upon  filing  with  the  Office  in 
accordance  with  regulatory  procedures. 

Attest:    

Secretary  of  the  Association 

By:  

President  or  Chief  Executive  Officer  of  the 
Association 

Attest:    

Secretary  of  the  Office  of  Thrift  Supervision 
Director  of  the  Office  of  Thrift  Supervision 
By:  

§  S44.2    Charter  amendments. 

(a)  Whenever  a  Federal  mutual 
savings  associatioiu  whose  charter 
specifies  that  amendments  shall  be 
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effective  upon  filing,  completes  the 
procedures  necessary  to  amend  its 
charter,  or  adds  supplementary  sections 
thereto,  the  association  shall  submit  one 
signed  and  three  conformed  copies  of 
such  amendment  along  with  a 
certification  by  the  secretary  of  the 
association  that  the  amendment  is 
validly  authorized  and  approved,  to  the 
District  Director,  or  his  or  her  designee, 
who  shall  return  to  the  association  a 
copy  of  the  charter  amendment  stamped 
to  demonstrate  its  filing.  Such  filing 
shall  constitute  filing  with  the  Office  for 
purposes  of  determining  the 
effectiveness  of  the  amendment  An 
association  whose  charter  requires  final 
approval  by  the  Office  of  all  charter 
amendments  shall  be  deemed  to  have 
obtained  such  final  approval  by  filing  a 
copy  of  the  properly  adopted 
amendment  with  the  District  Director,  or 
his  or  her  designee,  in  the  maimer 
specified  in  the  first  sentence  of  this 
paragraph  (a). 

(b)  This  section  constitutes 
preliminary  approval  by  the  Office  of 
any  of  the  following  amendments  to  the 
charter  of  a  Federal  mutual  savings 
association,  including  the  adoption  of 
the  Federal  mutual  charter  as  set  forth 
in  S  544.1  of  this  part  Provided,  That  the 
association  follows  the  requirements  of 
its  charter  in  adopting  the  amendments. 

(1)  Purpose  and  powers.  Add  a  second 
paragraph  to  Section  4.  as  follows: 

Section  4.  Purpose  and  powers.  *  *  *  The 
association  shall  have  the  express  power  (i) 
To  act  as  fiscal  agent  of  the  United  States 
when  designated  for  that  purpose  by  the 
Secretary  of  the  Treasury,  under  such 
regulations  as  the  Secretary  may  prescribe,  to 
perform  all  such  reasonable  duties  as  fiscal 
agent  of  the  United  States  as  may  be 
required,  and  to  act  as  agent  for  any  other 
instrumentality  of  the  United  States  when 
designated  for  that  purpose  by  any  such 
instrumentality;  (ii)  To  sue  and  be  sued, 
complain  and  defend  in  any  court  of  law  or 
equity;  (iii)  To  have  a  corporate  seal,  affixed 
by  imprint,  facsimile  or  otherwise;  (iv)  To 
appoint  officers  and  agents  as  its  business 
shall  require  and  allow  them  suitable 
compensation;  (v)  To  adopt  bylaws  not 
inconsistent  with  the  Constitution  or  laws  of 
the  United  States  and  rules  and  regulations 
adopted  thereunder  and  under  this  Charter, 
(vi)  To  raise  capital  which  shall  be  unlimited, 
by  accepting  payments  on  savings,  demand, 
or  other  accounts,  as  are  authorized  by  rules 
and  regulations  made  by  the  Office,  and  the 
holders  of  all  such  accounts  or  other  accounts 
■8  shall,  to  such  extent  as  may  be  provided 
by  such  rules  and  regulations,  be  members  of 
the  association  and  shall  have  such  voting 
rights  and  such  other  rights  as  are  thereby 
provided:  (vii)  To  issue  notes,  bonds, 
debentures,  or  other  obligations,  or  securities, 
provided  by  or  under  any  provision  of 
Federal  statute  as  from  time  to  time  it  in 
effect  (viii)  To  provide  for  redemption  of 
insured  accounts;  (ix)  To  borrow  money 


without  hmitation  and  pledge  and  otherwise 
encumber  any  of  its  assets  to  secure  its  debts; 
(x)  To  lend  and  otherwise  invest  its  funds  as 
authorized  by  statute  and  the  rules  and 
regulations  of  the  Office;  (xi)  To  wind  up  and 
dissolve,  merge,  consolidate,  convert  or 
reorganize;  (xii)  To  purchase,  hold,  and 
convey  real  estate  and  personalty  consistent 
with  its  objects,  purposes,  and  powers;  (xiii) 
To  mortgeige  or  lease  any  real  estate  and 
personalty  and  take  such  property  by  gift 
devise,  or  t)eque8t;  and  (xiv)  To  exercise  all 
powers  conferred  by  law.  In  addition  to  the 
foregoing  powers  expressly  enumerated,  this 
association  shall  have  power  to  do  all  things 
reasonably  incident  to  the  accomplishment  of 
its  express  objects  and  the  performance  of  its 
express  powers. 

(2)  Title  change.  A  Federal  mutual  savings 
association  that  has  complied  with  }  543.1(b] 
of  this  subchapter  may  amend  its  charter  by 
substituting  a  new  corporate  title  in  Section  1. 

(3)  Home  office.  A  Federal  mutual  savings 
association  that  has  complied  with  S  545.95  of 
this  subchapter  may  amend  its  charter  by 
substituting  a  new  home  office  in  Section  2. 

(4)  Mutual  capital  certificates.  Renumber 
existing  Section  9  as  Section  10,  add  new 
Section  9  to  read  as  set  forth  below,  and  add 
an  additional  provision  to  renumbered 
Section  10  as  provided  below: 

Section  ft  Mutual  capital  certificates.  The 
association  may  issue  mutual  capital 
certificates  pursuant  to  the  rules  and 
regulations  of  the  Office.  Subject  to  such 
rules  and  regulations  and  without  the  prior 
approval  of  the  members,  the  board  of 
directors  [trustees]  of  the  association  is 
authorized,  by  resolution(s)  from  time  to  time 
adopted  by  it  to  provide  in  supplementary 
sections  hereto  for  the  issuance  of  mutual 
capital  certificates  and  to  fix  and  state  the 
voting  powers,  designations,  preferences,  and 
the  relative  participating,  optional,  or  other 
special  rights  of  the  certificates  and  the 
qualifications,  limitations,  and  restrictions 
thereon. 

Members  of  the  association  shall  not  be 
entitled  to  preemptive  rights  with  respect  to 
the  issuance  of  mutual  capital  certificates  nor 
shall  holders  of  such  certificates  be  entitled 
to  preemptive  rights  with  respect  to  any 
additional  issues  of  mutual  capital 
certificates. 

Section  10.  Amendment  of  charter  *  *  * 
Additional  provisions  may  be  added  to  the 
section  to  grant  holders  of  mutual  capital 
certificates  the  right  to  vote  on  amendments, 
additions,  alterations,  changes,  or  repeal  of 
this  charter  in  any  of  the  instances  set  forth 
in  {  563.74  of  the  Office's  regulations. 

(c)  Reissuance  of  charter.  A  federal 
mutual  savings  association  that  has 
amended  its  charter  may  apply  to  have 
its  charter,  including  the  amendments, 
reissued  by  the  Office  by  filing  one 
executed,  and  three  conformed  copies, 
with  the  signatiu^s  required  under 
S  544.1  of  this  part  with  the  Secretariat 
of  the  Office,  and  such  supporting 
documents  as  may  be  needed  to 
demonstrate  that  the  amendments  were 
properly  adopted.  The  Director 
delegates  to  the  Counsel  authority  to 


sign  on  his  or  her  behalf  charter* 
submitted  for  reissuance  pursuant  to 
this  paragraph  (c). 

(d)  Delegations  of  authority — (1) 
Actions  by  the  District  Director.  "liie 
District  Director  is  authorized  to  grant  or 
deny  preliminary  approval  In  whole  or 
in  part  of  any  application  for  a  charter 
amendment  filed  under  this  section: 
Provided,  that  the  following  conditions 
are  met 

(i)  The  application  does  not  include 
proposals  that  would  render  more 
difficult  or  discourage  a  merger,  teiuler 
offer,  or  proxy  contest  the  assumption 
of  control  by  a  holder  of  a  large  block  of 
the  association's  stock,  or  the  removal 
of  incumbent  management  and 

(ii)  The  application  does  not  involve  • 
significant  issue  of  law  or  poUcy. 

(2)  Appeal.  Denial  of  an  appUcation 
by  a  District  Director  pursuant  to 
paragraph  (d)(l]  of  this  section  may  be 
appealed  under  the  following 
procedures:  Within  30  days  after 
notification  of  the  District  Director's 
decision  as  provided  herein,  the 
applicant  must  file  a  request  for  review 
with  the  Chief  Coimsel,  addressed  to  the 
Chief  Counsel  Corporate  and  Securities 
Division.  Office  of  Thrift  Supervision. 
1700  G  Street  NW.  Washington.  DC 
20552,  with  a  copy  of  such  request  to  the 
District  Director.  The  appeal  request 
should  include  the  application  for 
charter  amendment  as  originally  filed 
with  the  District  Director  or  his  or  her 
designee,  a  copy  of  the  District 
Director's  letter  denying  preliminary 
approval  of  the  application,  and  should 
indicate  the  specific  reasons  why  the 
District  Director's  denial  is  contended  to 
be  erroneous.  Failure  to  file  an  appeal 
within  the  time  permitted  under  this 
section  will  constitute  a  waiver  of  any 
objection  to  the  District  Director's 
determination.  Upon  proper  filing  of  an 
appeal  request  including  a  complete 
application,  as  determined  by  the  Chief 
Counsel  the  Chief  Coimsel  shall  have  60 
calendar  days  to  determine  whether  to 
approve  or  deny  the  appeal.  If  the  Chief 
Counsel  does  not  approve  or  deny  the 
appeal  request  within  the  60-day  period, 
the  appeal  request  shall  be  deemed  to 
be  automatically  approved  following  the 
60th  day  after  the  appeal  was  properly 
filed. 

(3)  Actions  by  the  Chief  Counsel.  The 
Chief  Counsel  or  his  or  her  designee,  is 
authorized  to  take  the  following  actions: 

(i)  Grant  or  deny,  in  whole  or  in  part, 
preliminary  approval  of  any  appUcation 
for  a  charter  amendment  filed  under  this 
section;  and 

(ii)  Approve  or  deny  a  request  for 
appeal  filed  pursuant  to  paragraph  (d)(2) 
of  this  section. 
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(e)  Filing  requirements.  Application 
for  preliminary  approval  of  any 
amendment  to  the  charter  of  a  federal 
mutual  savings  association  (other  than 
amendments  for  which  preliminary 
approval  is  granted  pursuant  to 
paragraph  (b)  of  this  section)  that  is 
eligible  to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (d)  of 
this  section,  shall  be  made  by  filing  the 
original  and  one  copy  of  the  proposed 
amendment,  along  with  a  statement 
regarding  eligibility  for  processing  under 
delegated  authority,  with  the  District 
Director,  or  his  or  her  designee.  Such 
statement  should  consist  of  a  brief 
description  of  the  proposed  amendment 
and  a  statement  that  such  amendment 
does  not: 

(1)  Render  more  difficult  or  discourage 
a  merger,  tender  offer,  or  proxy  contest. 
the  assumption  of  control  by  a  holder  of 
a  large  block  of  the  association's  stock, 
or  the  removal  of  incumbent 
management,  or 

(2)  Involve  a  significant  issue  of  law 
or  policy. 

If  a  proposed  amendment  is  not  eligible 
to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (d)  of 
this  section,  then  the  original  and  one 
copy  of  the  proposed  amendment  should 
be  filed  with  the  Chief  Counsel, 
Corporate  and  Securities  Division, 
Office  of  Thrift  Supervisi  in.  1700  G 
Street,  NW,  Washington.  DC  20552.  with 
a  copy  to  the  District  Director. 

$  S44.3    Adoption  of  new  Federal  charter 
by  •  Fadvral  savtnga  association. 

If  the  board  of  directors  of  a  Federal 
mutual  savings  association  proposes  to 
amend  its  charter  to  read  in  the  form  of 
any  other  Federal  mutual  savings 
association  charter,  the  amendment  may 
be  approved  by  a  majority  vote  of 
members  present  at  any  duly  called 
regular  or  special  meeting  of  members. 
In  the  case  of  a  Federal  stock 
association,  the  board  of  directors  of 
which  proposes  to  amend  its  charter  to 
read  in  the  form  of  any  other  Federal 
stock  association  charter,  the 
amendment  may  be  approved  by  the 
stockholders  by  a  majority  of  the  total 
votes  eligible  to  be  cast  at  a  legal 
meeting.  In  either  case,  after  such  vote, 
the  association  shall  submit  the 
following  petition  to  the  District 
Director,  together  with  any  requested 
change  in  the  association's  title  or 
location  of  home  office,  and  the  Office 
thereafter  will  issue  a  charter  in  the 
form  sought,  upon  approval  by  the 
District  Director  or  the  Director  of  a 
change  in  such  name  or  location: 

District  Director 


The  undersigned,  under  {  544.3  of  the  Rules 
and  Regulations  Applicable  to  Federal 
Savings  Associations,  petitions  the  Director 
of  the  Office  of  Thrift  Supervision  to  issue  to 
it  a  charter  in  the  form  of  the  charter  of  a 

(specify  type  of  institution],  fixing  the 

name  of  the  undersigned  as .  and  its 


_  The  present  charter 


home  office  at . 

fixes  the  name  of  the  association  as . 

and  its  home  office  location  as . 


The  undersigned,  by  its  secretary,  hereby 
certifies  that  the  members  or  stockholders,  at 
a  meeting  duly  called  and  held,  adopted  the 
following  resolution: 

Be  it  resolved.  That  the  present  charter  of 
tltid  association  be  amended  to  read  in  the 

form  of  the  charter  of  a [specify  type 

of  institution)  as  pre8crit)€d  in  the  Rules  and 
Regulations  applicable  to  Federal  savings 
associations,  prescribing  the  name  of  the 

association  as and  fixing  its  home 

office  location  as . 


In  witness  whereof,  the  Secretary  of  the 
undersigned  has  hereunto  affixed  his  or  her 
hand  and  the  seal  of  the  undersigned  this 
day  of .  10 . 

(Name  of  Federal  savings  association] 
!y;  

S  S44.4    Issuancs  of  ctwrtsr. 

Issuance  by  the  Office  of  a  charter  to 
a  Federal  mutual  savings  association 
within  the  meaning  of  S  543.5  of  this 
subchapter  constitutes  the  incorporation 
of  that  association  by  the  Office. 

Bylaws 

()  S44.S    Federal  mutual  savings 
association  bylaws. 

(a)  A  Federal  mutual  savings 
association  shall  operate  under  bylaws 
that  contain  provisions  which  comply 
with  all  requirements  specified  by  the 
Office  in  this  section  and  which  are  not 
otherwise  inconsistent  with  the 
provisions  of  this  section,  the 
association's  charter,  and  all  other 
applicable  laws,  rules,  and  regxdations. 
Bylaw  provisions  which  adopt  the 
language  of  the  model  bylaws  set  out  as 
an  appendix  to  this  part  shall  be  deemed 
to  comply  with  the  requirements  of  this 
section.  A  copy  of  all  bylaws  and 
amendments  thereto  shall  be  filed  with 
the  District  Director,  or  his  or  her 
designee,  in  accordance  with  the 
procedure  for  filing  amendments  to 
charters  set  out  at  9  544.2  of  this  part 
and  shall  include  an  opinion  by  the 
association's  counsel  that  said  bylaws 
or  amendments  thereto  comply  with  all 
applicable  laws,  rules,  and  regulations. 

(b)  The  following  requirements  are 
applicable  to  Federal  mutual  savings 
associations: 

(1)  Annual  meetings  of  members.  An 
association  shall  provide  for  and 
conduct  an  annual  meeting  of  its 
members  for  the  election  of  directors 
(trustees]  and  at  which  any  other 
business  of  the  association  may  be 


conducted.  Such  meeting  shall  be  held, 
as  designated  by  its  board  of  directors 
(trustees],  at  a  location  within  the  state 
that  constitutes  the  principal  place  of 
business  of  the  association  and  at  a  date 
and  time  within  120  days  after  the  end 
of  the  association's  fiscal  year.  At  each 
annual  meeting,  the  officers  shall  make 
a  full  report  of  the  financial  condition  of 
the  association  and  of  its  progress  for 
the  preceding  year  and  shall  outline  a 
program  for  the  succeeding  year. 

(2)  Special  meetings  of  members. 
Procedures  for  calling  any  special 
meeting  of  the  members  and  for 
conducting  such  a  meeting  shall  be  set 
forth  in  the  bylaws.  The  subject  matter 
of  such  special  meeting  must  be 
eKtablished  in  the  notice  for  such 
meeting.  The  board  of  directors 
(trustees]  of  the  association  or  the 
holders  of  10  percent  or  more  of  the 
voting  capital  shall  be  entitled  to  call  a 
special  meeting. 

(3)  Notice  of  meeting  of  members. 
Notice  specifying  the  date,  time,  and 
place  of  the  annual  or  any  special 
meeting  and  adequately  describing  any 
business  to  be  conducted  shall  be 
published  for  two  successive  weeks 
immediately  prior  to  the  week  in  which 
such  meeting  shall  convene  in  a 
newspaper  of  genera!  circulation  in  the 
city  or  county  in  which  the  principal 
place  of  business  of  the  association  is 
located,  or  mailed  postage  prepaid  at 
least  15  days  and  not  more  than  45  days 
prior  to  the  date  on  which  such  meeting 
shall  convene  to  each  of  its  members  of 
record  at  the  last  address  appearing  on 
the  books  of  the  association.  A  similar 
notice  shall  be  posted  in  a  conspicuous 
place  in  each  of  the  offices  of  the 
association  during  the  14  days 
immediately  preceding  the  date  oh 
which  such  meeting  shall  convene.  The 
bylaws  may  permit  a  member  to  waive 
in  writing  any  right  to  receive  personal 
delivery  of  the  notice. 

(4)  Fixing  of  record  date.  For  the 
purpose  of  determining  members 
entitled  to  notice  of  or  to  vote  at  any 
meeting  of  members  or  any  adjournment 
thereof,  or  in  order  to  make  a 
determination  of  members  for  any  other 
proper  purpose,  the  bylaws  shall 
provide  for  the  fixing  of  a  record  date 
and  a  method  for  determining  from  the 
books  of  the  association  the  members 
entitled  to  vote.  Such  date  shall  be  not 
more  than  60  days  nor  fewer  than  10 
days  prior  to  the  date  on  which  the 
action,  requiring  such  determination  of 
members,  is  to  be  taken. 

(5)  Voting  by  proxy.  Procedures  shall 
be  established  for  voting  at  any  annual 
or  special  meeting  of  the  members  by 
proxy  pursuant  to  the  rules  and 
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regulations  of  the  Office,  including  the 
placing  of  such  proxies  on  file  with  the 
secretary  of  the  association,  for 
verification,  prior  to  the  convening  of 
such  meeting.  All  proxies  with  a  term 
greater  than  eleven  months  or  solicited 
at  the  expense  of  the  association  must 
run  to  the  board  of  directors  (trustees] 
as  a  whole,  or  to  a  committee  appointed 
by  a  majority  of  such  board. 

(6)  Communications  between 
members.  Provisions  relating  to 
communications  between  members  shall 
be  consistent  with  i  545.131  of  the 
Office's  regulations. 

[7]  Number  of  directors  [trustees].  The 
number  of  directors  (trustees]  shall  not 
be  fewer  than  five  nor  more  dian  fifteen, 
except  where  authorized  by  the  Director 
of  the  Office  or  his  or  her  designee. 

(8)  Meetings  of  the  board.  The  board 
of  directors  (trustees]  shall  determine 
the  place,  frequency,  time,  procedure  for 
notice,  which  shall  be  at  least  24  hours 
unless  waived  by  the  directors 
(traalMs],  and  waiver  of  notice  for  all 
iifliir  and  special  meetings.  The 
meetings  shall  be  under  the  direction  of 
a  chairman,  appointed  annually  by  the 
board;  or  in  the  absence  of  the 
chairman,  the  meetings  shall  be  under 
the  direction  of  the  president  The  board 
also  may  permit  telephonic  participation 
at  meetings.  The  bylaws  may  provide 
for  action  to  be  taken  without  a  meeting 
if  unanimous  written  consent  is 
obtained  for  such  action.  A  majority  of 
the  authorized  directors  (trustees)  shall 
constitute  a  quorum  for  the  transaction 
of  business.  'The  act  of  a  majority  of  the 
directors  [trustees]  present  at  any 
meeting  at  which  there  is  a  quorum  shall 
be  the  act  of  the  board. 

(9)  Officers,  employees,  and  agents,  (i) 
The  bylaws  shall  contain  provisions 
regarding  the  officers  of  the  association, 
their  functions,  duties,  and  powers.  The 
officers  of  the  association  shall  consist 
of  a  president  one  or  more  vice 
presidents,  a  secretary,  and  a  treasurer, 
each  of  whom  shall  be  elected  annually 
by  the  board  of  directors  [trustees].  Such 
other  officers  and  assistant  officers  and 
agents  as  may  be  deemed  necessary 
may  be  elected  or  appointed  by  the 
board  of  directors  [trustees]  or  chosen  in 
such  other  manner  as  may  be  prescribed 
in  the  bylaws.  Any  two  or  more  offices 
may  be  held  by  the  same  person,  except 
the  offices  of  president  and  secretary. 

(ii)  All  officers  and  agents  of  the 
association,  as  between  themselves  and 
the  association,  shall  have  such 
authority  and  perform  such  duties  in  the 
management  of  the  association  as  may 
be  provided  in  the  bylaws,  or  as  may  be 
determined  by  resolution  of  the  board  of 
directors  (trustees]  not  inconsistent  with 
the  bylaws.  In  the  absence  of  any  such 


provision,  officers  shall  have  such 
powers  and  duties  as  generally  pertain 
to  their  respective  offices. 

(iii)  Any  indemnification  provision 
must  provide  that  any  indemnification  is 
subject  to  applicable  Federal  law,  rules, 
and  regulations. 

(10)  Resignation  or  removal  of 
directors  [trustees].  The  bylaws  shall  set 
out  the  procedure  for  the  resignation  of 
a  director  (trustee],  which  shall  be  by 
written  notice  or  by  any  other  procedure 
estabUshed  in  the  bylaws.  Directors 
(trustees]  may  only  be  removed  for 
cause  by  a  vote  of  the  holders  of  a 
majority  of  the  shares  then  entiUed  to 
vote  at  an  election  of  directors 
[trustees]. 

(11)  Powers  of  the  board.  The  board  of 
directors  [trustees]  shall  have  the 
power 

s   (i)  By  resolution,  to  appoint  from 
among  its  members  and  remove  an 
executive  committee  and  one  or  more 
other  committees,  which  committee[s] 
shall  have  and  may  exercise  all  the 
powers  of  the  board  between  the 
meetings  or  the  board;  but  no  such 
committee  shall  have  the  authority  of 
the  board  to  amend  the  charter  or 
bylaws,  adopt  a  plan  of  merger, 
consolidation,  dissolution,  or  provide  for 
the  disposition  of  all  or  substantially  all 
the  property  and  assets  of  the 
association.  Such  committee  shall  not 
operate  to  relieve  the  board,  or  any 
member  thereof,  of  any  responsibility 
imposed  by  law, 

(ii)  To  fix  the  compensation  of 
directors  [trustees],  officers,  and 
employees;  and  to  remove  any  officer  or 
employee  at  any  time  with  or  without 
cause; 

(iii)  To  exercise  any  and  all  of  the 
powers  of  the  association  not  expressly 
reserved  by  the  charter  to  the  members. 

(12)  Execution  of  instruments, 
generally.  The  board  shall  establish 
procedures  for  the  execution, 
verification,  acknowledgment  and 
delivery  of  instruments  or  writings  of 
any  nature. 

(13)  Nominations  for  directors 
[trustees]  The  bylaws  shall  provide  that 
nominations  for  directors  may  be  made 
at  the  annual  meeting  by  any  member 
and  shall  be  voted  upon,  except 
however,  the  bylaws  may  require  that 
nominations  by  a  member  must  be 
submitted  to  the  secretary  and  then 
prominently  posted  in  the  principal 
place  of  business,  at  least  10  days  prior 
to  the  date  of  the  annual  meeting. 
However,  if  such  provision  is  made  for 
prior  submission  of  nominations  by  a 
member,  then  the  bylaws  must  provide 
for  a  nominating  committee,  which  must 
submit  nominations  to  the  secretary  and 
have  such  nominations  similarly  posted 


at  least  15  days  prior  to  the  date  of  the 
annual  meeting. 

(14)  New  business.  The  bylaws  shall 
provide  procedures  for  the  introduction 
of  new  business  at  the  annual  meeting. 
Those  provisions  may  require  that  sudi 
new  business  be  stated  in  writing  and 
filed  with  the  secretary  prior  to  the 
annual  meeting  at  least  30  days  prior  to 
the  date  of  the  annual  meeting. 

(15)  Seal.  The  association  may  have  a 
corporate  seal  which  may  be  altered  at 
pleasure,  and  use  the  same  by  causing  it, 
or  a  facsimile  thereof,  to  be  impressed 
or  affixed  or  in  any  other  manner 
reproduced. 

(16)  Amendment  Bylaws  may  include 
any  provision  for  their  amendment 
pursuant  to  S  544.5  of  the  Office's 
regulations,  as  long  as  any  such 
amendment  would  be  consistent  with 
applicable  law,  rules,  and  regulations 
and  adequately  addresses  its  subject 
and  purpose.  Amendments  shall  be 
effective  upon  filing  with  the  Office  in 
accordance  with  regulatory  procedures 
after  approval  by  a  two-thirds 
affirmative  vote  of  the  authorized  board, 
or  by  a  vote  of  the  members  of  the 
association. 

(17)  Miscellaneous.  The  bylaws  may 
also  address  the  subjects  of  age 
limitations  for  directors  or  officers  as 
long  as  consistent  with  applicable 
federal  law,  rules,  or  regulations, 
emergency  preparedness,  and  any  other 
subjects  necessary  or  appropriate  for 
effective  operation  of  the  association. 

(c)  Delegations  of  authority —  (1) 
Actions  by  the  District  Director.  The 
District  Director  is  authorized  to  grant  or 
deny  preliminary  approval,  in  whole  or 
in  part,  of  any  application  for  a  bylaw 
amendment  filed  under  this  section: 
Provided,  that  the  following  conditions 
are  met 

(i)  The  application  does  not  include 
proposals  that  would  render  more 
difficult  or  discourage  a  merger,  tender 
offer,  or  proxy  contest  the  assimiption 
of  control  by  a  holder  of  a  large  block  of 
the  association's  stock,  or  the  removal 
of  incumbent  management  and 

(ii)  The  application  does  not  involve  a 
significant  issue  of  law  or  policy. 

(2)  Appeal.  Denial  of  an  application 
by  a  District  Director  pursuant  to 
paragraph  (c)(1)  of  this  section  may  be 
appealed  under  the  following 
procedures:  Within  30  days  after 
notification  of  the  District  Director's 
decision  as  provided  herein,  the 
applicant  must  file  a  request  for  review 
with  the  Chief  Counsel  addressed  to  the 
Chief  Counsel  Corporate  and  Securities 
Divisioa  Office  of  Thrift  Supervision. 
1700  G  Stieet  NWh  Washington.  DC 
20552.  with  a  copy  of  such  request  to  the 
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District  Director.  The  appeal  request 
should  include  the  application  for  bylaw 
amendment  as  originally  filed  with  the 
District  Director,  a  copy  of  the  District 
Director's  letter  denying  preliminary 
approval  of  the  application,  and  should 
indicate  the  specific  reasons  why  die 
District  Director's  denial  is  contended  to 
be  erroneous.  Failure  to  file  an  appeal 
within  the  time  permitted  under  this 
section  will  constitute  a  waiver  of  any 
objection  to  the  District  Director's 
determination.  Upon  proper  filing  of  an 
appeal  request,  including  a  complete 
application,  as  determined  by  the  Chief 
Counsel,  the  Chief  Counsel  shall  have  60 
day  calendar  days  to  determine  whether 
to  approve  or  deny  the  appeal  If  the 
Chief  Counsel  does  not  approve  or  deny 
the  appeal  request  within  the  6Q-day 
period,  the  appeal  request  shall  be 
deemed  to  be  automatically  approved 
following  the  60th  day  after  the  appeal 
was  properly  filed 

(3)  Actions  by  the  Chief  Counsel  The 
Chief  Counsel,  or  his  or  her  designee,  ia 
authorized  to  take  the  following  actions: 

(i)  Grant  or  deny,  in  whole  or  in  part. 
preliminary  approval  of  any  application 
for  a  bylaw  amendment  filed  imder  this 
section;  and 

(ii)  Approve  or  deny  a  request  for 
appeal  filed  pursuant  to  paragraph  (cH2) 
of  this  section. 

(d)  Filing  requirements.  Application 
for  preliminary  approval  of  any 
amendment  to  the  bylaws  of  a  federal 
mutual  savings  association  that  is 
eligible  to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (c)  of 
this  section,  shall  be  made  by  filing  the 
original  and  one  copy  of  the  proposed 
amendment,  along  with  a  statement 
regarding  eligibility  for  processing  under 
delegated  authority,  with  the  District 
Director.  Such  statement  should  consist 
of  a  brief  description  of  the  proposed 
amendment  and  a  statement  that  such 
amendment  does  not: 

(1)  Render  more  difficult  or  discourage 
a  merger,  tender  offer,  or  proxy  contest, 
the  Bsenmption  of  control  by  a  holder  of 
a  large  block  of  the  association's  stock, 
or  the  removal  of  incumbent 
management,  or 

(2]  Involve  a  significant  issue  of  law 
or  policy. 

If  a  proposed  amendment  is  not  eligible 
to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (c)  of 
this  section,  then  the  original  and  one 
copy  of  the  proposed  amendment  should 
be  filed  with  the  Chief  Counsel 
Corporate  and  Securities  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington.  DC  20652, 
with  a  copy  to  the  District  Director. 


(544.6    Effect  of  subsequent  charter  or 
bylaw  cttange. 

Notwithstanding  any  subsequent 
change  to  its  charier  or  bylaws,  the 
authority  of  a  Federal  mutual  savings 
association  to  engage  in  any  transaction 
shall  be  determined  only  by  the 
association's  charier  or  bylaws  then  in 
effect. 

Availability 

1544.7    Inesaociattonofflcee. 

A  Federal  mutual  savings  association 
shall  make  available  to  its  members  at 
all  times  in  its  offices  a  true  copy  of  its 
charter  and  bylaws.  Including  any 
amendments,  and  shall  deliver  such  a 
copy  to  any  member  on  request 

{  544.S    Referoncee  to  old  and  new 
charters;  rules  applicable  to  trustees  of 
Federal  mutual  savings  banks. 

The  trustees  of  each  Federal  mutual 
savings  bank  shall  be  subject  to  the 
Rules  and  Regulations  Applicable  to 
Federal  Savings  Associations  (Part  541 
et  seq.  of  this  subchapter),  and  the  Rules 
and  Regulations  Applicable  to  All 
Savings  Associations  (Pari  561  et  seq.  of 
this  chapter),  insofar  as  they  pertain  to 
directors  of  Federal  savings 
associations,  just  as  if  they  were 
directors. 

1 544.9    Obsolete  charter  provision  for 
Charter  B  associatlone. 

The  standard  provision  in  section  10 
of  Charter  B  relating  to  limiting  equity, 
corporate  bond  and  consumer  loan 
investments  to  a  particular  percentage 
of  assets  is  of  no  force  and  effect 

Appendix  to  Part  544— Modri  Bylatra  for 
Mutual  Savings  Associations 

1.  Annual  meeting  of  members.  The  annual 
meeting  of  the  ineink>en  of  the  ■Mociation  for 
the  election  of  directon  [truatees]  and  for  die 
transaction  of  any  other  business  of  the 
association  shall  l>«  held,  as  designated  by 
the  board  of  directors  [trustees),  at  a  location 
within  tlie  state  that  constitutes  the  principal 
place  of  business  of  the  association  at  (insert 
date  and  time  within  120  days  after  the  end  of 
the  association's  fiscal  year),  if  not  a  legal 
holiday,  or  if  a  legal  holiday  then  on  the  next 
succeeding  day  not  a  legal  holiday.  The 
annual  meeting  may  be  held  at  such  other 
times  on  such  day  or  at  such  other  place  in 
the  same  state  as  the  board  of  directon 
[trustees]  may  determine.  At  each  aimual 
meeting,  the  officers  shall  make  a  full  report 
of  the  financial  condition  of  the  association 
and  of  its  progress  for  the  preceding  year  and 
shall  outline  a  program  for  the  succeeding 
year. 

2.  Special  meetings  of  members.  Special 
meetings  of  the  members  of  the  association 
may  be  called  at  any  time  by  the  president  or 
the  board  of  directors  [tnistees]  and  sliall  be 
called  by  the  president,  a  vice  president,  or 
the  secretary  upon  the  written  request  of 
members  of  record,  holding  in  \hm  aggregate 


at  least  one-tenth  of  the  capital  of  the 
association.  Such  written  request  shall  state 
the  purpose  of  the  meeting  and  shall  be 
debvered  at  the  principal  place  of  business  of 
the  association  addressed  to  tibe  president 
Annual  end  special  meetings  shall  be 
conducted  in  accordance  with  the  moat 
current  edition  of  Robert's  Rules  of  Order. 

3.  Notice  of  meeting  of  members,  (a)  Notice 
of  each  aimual  meeting  shall  be  eitW 
published  once  a  week  for  the  two  successive 
calendar  weeks  (in  each  instance  on  any  day 
of  the  week)  immediately  prior  to  the  week  in 
which  such  aimual  meeting  shall  convene,  in 
a  newspaper  printed  in  ihe  English  language 
and  of  general  circulation  in  the  city  or 
county  in  which  the  principal  [dace  of 
business  of  the  association  is  located,  or 
mailed  postage  prepaid  at  least  (insert 
number  no  less  than  15)  days  and  not  more 
than  (insert  number  not  more  than  45)  days 
prior  to  the  date  on  which  such  annual 
meeting  shall  convene,  to  each  of  its 
members  of  record  at  the  last  address 
appearing  on  the  books  of  the  association. 
Such  notice  shall  state  the  name  of  the 
association,  the  place  of  the  annual  meeting, 
the  date  and  time  when  it  shall  convene,  and 
the  matters  to  be  considered.  A  similar  notice 
shall  be  posted  in  a  conspicuous  place  hi 
each  of  the  offices  of  the  association  during 
the  14  days  immediately  preceding  the  date 
on  which  such  annual  meeting  shall  convene. 
If  any  member,  in  person  or  by  authohzed 
attorney,  shall  waive  in  writing  notice  of  any 
annual  meeting  of  members,  notice  thereof 
need  not  be  given  to  such  member. 

(b)  Notice  of  each  special  meeting  shall  be 
either  published  once  a  week  for  the  two 
consecutive  calendar  weeks  (in  each  instance 
on  any  day  of  the  week)  immediately  prior  to 
the  week  in  which  such  special  meeting  shall 
convene,  in  a  newspaper  printed  in  the 
English  language  and  of  general  circulation  in 
the  city  or  county  in  which  the  principal  place 
of  business  of  the  association  is  located,  or 
mailed  postage  prepaid  at  least  (insert 
number  not  less  than  IS)  days  and  not  more 
than  (insert  number  not  more  than  45)  days 
prior  to  the  date  on  which  such  special 
meeting  shall  convene  to  each  of  its  members 
of  record  at  the  member's  last  address 
appearing  on  the  books  of  the  association. 
Such  notice  shall  state  the  name  of  the 
association,  the  purpoge(»)  for  which  Ae 
meeting  is  called,  the  place  of  the  special 
meeting  and  the  date  and  time  when  it  shaQ 
convene.  A  similar  notice  shall  be  posted  in  a 
conspicuous  place  in  each  of  the  ofiices  of  the 
association  during  the  14  days  immediately 
preceding  the  date  on  which  such  special 
meeting  shall  convene.  If  any  member,  in 
person  or  by  authorized  attorney,  shall  waive 
in  writing  notice  of  any  special  meeting  of 
members,  notice  thereof  need  not  be  given  to 
such  member. 

4.  Fixing  of  record  date.  For  the  purpose  of 
determining  members  entitled  to  notice  of  or 
to  vote  at  any  meeting  of  members  or  any 
adjournment  thereof,  or  in  order  to  make  a 
determination  of  members  for  any  other 
proper  purpose,  the  board  of  directors 
[trustees]  shall  fix  in  advance  a  record  date 
for  any  such  determination  of  members.  Such 
date  shall  be  not  mora  than  60  days  nor  fewer 
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that  10  days  prior  to  the  date  on  which  the 
action,  requiring  such  determination  of 
Bwmbers,  is  to  be  taken.  The  member  entitled 
to  participate  in  any  such  action  shall  be  tiie 
member  of  record  on  the  books  of  the 
association  on  such  record  date.  The  number 
of  votes  which  each  member  shall  be  entitled 
to  cast  at  any  meeting  of  the  members  shall 
be  determined  from  the  books  of  the 
association  as  of  such  record  date.  Any 
member  of  such  record  date  who  ceases  to  be 
a  member  prior  to  such  meeting  shall  not  be 
entitled  to  vote  at  that  meeting. 

5.  Voting  by  proxy.  Voting  at  any  annual  or 
special  meeting  of  the  members  may  be  by 
proxy  pursuant  to  the  rules  and  regulations  of 
the  Office,  provided,  that  no  proxies  shall  be 
voted  at  sny  meeting  unless  such  proxies 
shall  have  been  placed  on  file  with  the 

r  of  the  association,  for  verification, 
r  le  ib»  convening  of  such  meeting.  All 
I  with  a  term  greater  than  eleven 
months  or  solicited  at  the  expense  of  the 
association  must  run  to  the  board  of  directors 
[trustees]  as  a  whole,  or  to  a  committee 
appointed  by  a  majority  of  such  board. 

6.  Communication  between  members. 
Communication  between  members  shall  be 
subject  to  any  appUcable  rules  or  regulations 
of  the  Office. 

7.  Number  of  directors  [trustees].  The 
tHBbm  of  directors  [trustees]  of  the 
association  shall  be 

5.  Meetings  of  the  board.  The  board  of 
directors  [trustees]  shall  meet  regularly 
without  notice  at  the  principal  place  of 
business  of  the  association  at  least  once  each 
month  at  an  hour  and  date  fixed  by 
resolution  of  the  board,  provided  that  the 
place  of  meeting  may  be  changed  by  the 
directors  [trustees].  Special  meetings  of  the 
board  may  be  held  at  any  place  specified  in  a 
notice  of  such  meeting  and  shall  be  called  by 
the  secretary  upon  the  written  request  of  the 
chairman  or  of  three  directors  (trustees).  All 
special  meetings  shall  be  held  upon  at  least 
three  days'  written  notice  to  each  director 
[trustee]  unless  notice  is  waived  in  writing 
before  or  after  such  meeting.  Such  notice 
shall  state  the  place,  date,  time,  and  purposes 
of  such  meeting.  A  majority  of  the  authorized 
directors  [trustees]  shall  constitute  a  quorum 
for  the  transaction  of  business.  The  act  of  a 
majority  of  the  directors  [trustees]  present  at 
any  meeting  at  which  there  is  a  quorum  shall 
be  the  act  of  the  board.  Action  may  be  taken 
without  a  meeting  if  unanimous  written 
consent  is  obtained  for  such  action.  The 
meetings  shall  be  under  the  direction  of  a 
chairman,  appointed  annually  by  the  board, 
or  in  the  absence  of  the  chairman,  the 
meetings  shall  be  under  the  direction  of  the 
president 

9.  Officers,  employees,  and  agents. 
Annually  at  the  meeting  of  the  board  of 
directors  [trustees]  of  the  association  next 
following  the  aimual  meeting  of  the  members 
of  the  association,  the  board  shall  elect  a 
president  one  or  more  vice  presidents,  a 
secretary,  and  a  treasurer  Provided,  that  the 
offices  of  president  and  secretary  may  not  be 
held  by  the  stune  person  and  a  vice  president 
may  also  be  the  treasurer.  The  board  may 
appoint  such  additional  officers,  employees, 
and  agents  as  it  may  from  time  to  time 
detennine.  The  term  of  office  of  all  officers 


shall  be  one  year  or  until  their  respective 
successors  are  elected  and  qualified  but  any 
officer  may  be  removed  at  any  time  by  the 
board.ln  the  absence  of  desi^ation  from 
time  to  time  of  powers  and  duties  by  the 
board,  the  officers  shall  have  such  powers 
and  duties  as  generally  pertain  to  their 
respective  offices. 

Any  indemnification  by  the  association  of 
the  association's  personnel  is  subject  to  any 
applicable  rules  or  regulations  of  the  Office. 

10.  Resignation  or  removal  of  directors 
[trustees].  Any  director  [trustee]  may  resign 
at  any  time  by  sending  a  written  notice  of 
such  resignation  to  the  office  of  the 
association  delivered  to  the  secretary.  Unless 
otherwise  specified  therein  such  resignatioo 
shall  take  effect  upon  receipt  by  the 
secretary.  More  than  three  consecutive 
absences  from  regular  meetings  of  the  board, 
unless  excused  by  resolution  of  the  board, 
shall  automatically  constitute  a  resignation, 
effective  when  such  resignation  is  sccepted 
by  the  board. 

At  a  meeting  of  members  called  expressly 
for  that  purpose,  directors  [trustees]  or  the 
entire  board  may  be  removed,  only  with 
cause,  by  a  vote  of  the  holders  of  a  majority 
of  the  shares  then  entitled  to  vote  at  an 
election  of  directors  [trustees]. 

11.  Powers  of  the  board.  Thie  board  of 
directors  [trustees]  shall  have  the  power 

(a)  By  resolution,  to  appoint  from  among  its 
members  and  remove  an  executive 
committee,  which  committee  shall  have  and 
may  exercise  the  powers  of  the  board 
between  the  meetings  of  the  board,  but  no 
such  committee  shall  have  the  authority  of 
the  board  to  amend  the  charter  or  bylaws, 
adopt  a  plan  of  merger,  consohdation. 
dissolution,  or  provide  for  the  disposition  of 
all  or  substantially  all  the  property  and 
assets  of  the  association.  Such  committee 
shall  not  operate  to  relieve  the  board,  or  any 
member  thereof,  of  any  responsibility 
imposed  by  law; 

(b)  To  appoint  and  remove  by  resolution 
the  members  of  such  other  committees  as 
may  be  deemed  necessary  and  prescribe  the 
duties  thereof; 

(c)  To  fix  the  compensation  of  directors 
[trustees],  officers,  and  employees;  and  to 
remove  any  officer  or  employee  at  any  time 
with  or  without  cause; 

(d)  To  extend  leniency  and  indulgence  to 
borrowing  members  who  are  in  distress  and 
generally  to  compromise  and  setUe  any  debts 
and  claims; 

(e)  To  limit  payments  on  capital  which  may 
be  accepted: 

(f)  To  reject  any  appUcation  for  an  account 
or  membership;  and 

(g)  To  exercise  any  and  all  of  the  powers  of 
the  association  not  expressly  reserved  by  the 
charter  to  the  members. 

12.  Execution  of  instruments,  generally.  All 
documents  and  instruments  or  writings  of  any 
nature  shall  be  signed,  executed,  verified, 
acknowledged,  and  deUvered  by  such 
officers,  agents,  or  employees  of  the 
association  or  any  one  of  them  and  in  such 
manner  as  from  time  to  time  may  be 
determined  by  resolution  of  the  board.  All 
notes,  drafts,  acceptances,  checks, 
endorsements,  and  all  evidences  of 
indebtedness  of  the  association  whatsoever 


shall  be  signed  by  such  officer  or  officers  or 
such  agent  or  agents  of  the  association  and  In 
such  manner  as  the  board  may  from  time  to 
time  determine.  Endorsements  for  deposit  to 
the  credit  of  the  association  in  any  of  its  duly 
authorized  depositaries  shall  be  made  in  such 
manner  as  the  board  may  from  time  to  time 
determine.  Proxies  to  vote  with  respect  to 
shares  or  accounts  of  other  associations  or 
stock  of  other  corporations  owned  by.  or 
standing  in  the  name  of,  the  associatioiVmay 
be  executed  and  delivered  from  time  to  time 
on  behalf  of  the  association  by  the  president 
or  a  vice  president  and  the  secretary  or  an 
assistant  secretary  of  the  association  or  by 
any  other  persons  so  authorized  by  the  board. 

li  Nominating  committee.  The  chairman. 
St  least  30  days  prior  to  the  date  of  each 
annual  meeting,  shall  appoint  a  nominating 
committee  of  tiuee  persons  who  are  member* 
of  the  associaUon.  Such  committee  shall 
make  nominations  for  directors  [trustees]  in 
writing  and  deliver  to  the  secretaiy  such 
written  nominations  st  least  15  days  prior  to 
the  date  of  the  annual  meeting,  which 
nominations  shall  then  be  posted  In  s 
prominent  place  in  the  principal  place  of 
business  for  the  15-day  period  prior  to  the 
date  of  the  annual  meeting.  Provided  such 
committee  is  appointed  and  makes  such 
nominations,  no  nominations  for  directors 
[trustees]  except  those  made  by  the 
nominating  committee  shall  l>e  voted  upon  et 
the  annual  meeting  unless  other  nominations 
by  members  are  made  in  writing  and 
delivered  to  the  secretary  of  the  association 
at  least  10  days  prior  to  the  date  of  the 
annual  meeting,  which  nominations  shall 
then  be  posted  in  a  prominent  place  in  the 
principal  place  of  business  for  the  10-day 
period  prior  to  the  date  of  the  annual  meeting. 
Ballots  bearing  the  names  of  all  persons 
nominated  by  the  nominating  committee  and 
by  other  members  prior  to  the  annual  meeting 
shall  be  provided  for  use  by  the  members  at 
the  annual  meeting.  If  at  any  time  the 
chairman  shall  fail  to  appoint  such 
nominating  committee,  or  the  nominating 
committee  shall  fail  or  refuse  to  act  at  least 
15  days  prior  to  the  annual  meeting, 
nominations  for  directors  [trustees]  may  be 
made  at  the  annual  meeting  by  any  member 
and  shall  be  voted  upoa 

14.  New  business.  Any  new  business  to  be 
taken  up  at  the  annual  meeting,  including  any 
proposal  to  increase  or  decrease  the  numt>er 
of  directors  [tnistees]  of  the  associatioa  shall 
be  stated  in  writing  and  filed  with  the 
secretary  of  the  association  at  least  30  days 
before  the  date  of  the  annual  meeting,  and  all 
business  so  stated,  proposed,  and  filed  shall 
be  considered  at  the  annual  meeting:  but  no 
other  proposal  shall  be  acted  upon  at  the 
annuEd  meeting.  Any  member  may  make  any 
other  proposal  at  the  annual  meeting  and  the 
same  may  be  discussed  and  considered:  but 
unless  stated  in  writing  and  filed  with  the 
secretary  30  days  before  the  meeting,  such 
proposal  shall  be  laid  over  for  action  at  an 
adjourned,  special,  or  regular  meeting  of  the 
members  taking  place  at  least  30  days 
thereafter.  This  provision  shall  not  prevent 
the  consideration  and  approval  or 
disapproval  at  the  annual  meeting  of  the 
reports  of  officers  and  committees,  but  in 
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caaaectian  with  ruch  reports  no  d«w 
baaineaa  ihall  be  acted  upon  at  rach  aniMal 
meeting  unlets  stated  and  filed  ••  herein 
provided. 

15.  Seal.  The  seal  shall  be  two  concentric 
circles  between  which  shall  be  the  name  of 
tiM  association.  The  year  of  incorporation, 
the  word  "Incorporated,"  or  an  emblem  may 
appear  in  the  center. 

16.  Amendment.  Adoption  of  any  bylaw 
amendment  pursuant  to  {  544.5  of  the  Office's 
regulations,  as  long  ss  consistent  with 
applicable  law,  rules  and  rcguiationa,  and 
wtiich  adequately  addresses  the  subject  and 
purpose  of  the  stated  bylaw  section,  shall  be 
effective  upon  filing  with  the  Office  in 
accordance  with  the  regulatory  procedures 
after  such  amendment  has  been  approved  by 
a  two-thirds  affirmative  vote  of  the 
authorized  board,  or  by  a  vote  of  the 
members  of  the  association. 

17.  Age  limitations.— {a]  Directors 
[trustees].  No  person  (fill  In  any  age,  70  or 
above)  years  of  age  shall  be  eligible  for 
election,  reelection,  appointment,  or 
reappointment  to  the  board  of  the 
association.  No  director  (trustee!  shall  serve 
as  such  beyond  the  annual  meeting  of  the 
association  immediately  following  the 
director  [tniatee]  becoming  (fill  in  age  osed 
above],  except  that  a  director  [trustee] 
serving  on  (fill  in  bylaw  adoption  date)  may 
complete  the  term  as  director  Itrustee).  This 
age  limitation  does  not  apply  to  an  advisory 
director  (trustee]. 

(b)  Officers.  No  person  (fill  in  any  age,  70 
or  above)  years  of  age  shall  be  eligible  for 
election,  reelection,  appointment,  or 
reappointment  as  an  officer  ei  the 
associatioa  No  officer  shall  serve  beyond  the 
annual  meeting  of  the  association 
immediately  following  the  officer  becoming 
(fill  in  age  used  above),  except  that  an  officer 
serving  on  (fill  in  bylaw  adoption  date)  may 
complete  the  term.  However,  an  officer  shall, 

at  the  option  of  the  board,  retire  at  age if 

the  officer  has  served  in  an  executive  or  high 
policy  making  post  for  at  least  two  years 
immediately  prior  to  retirement  and  is 
immediately  entitled  to  nonforfeitable  annual 

retirement  benefits  of  at  least (must  be  in 

accordance  with  ERISA). 

la.  Prepar*!dness  emergency  bylaws. — (a) 
Emergency  operations  by  surviving  staff.  In 
the  event  of  an  emergency  declared  by  the 
President  of  the  United  States  or  the  person 
performing  his  or  her  functions,  the  officers 
aiKl  employees  of  this  association  will 
continue  to  conduct  the  affairs  of  the 
association  under  such  guidance  from  the 
directors  as  may  be  available  except  as  to 
matters  which  by  sta^ate  require  specific 
approval  of  the  board  of  directors  and  subject 
to  conformance  with  any  govenunental 
directives  during  the  emergency. 

(b)  Emergency  operations  by  directors  or 
members  of  executive  committee.  The  board 
of  directors  shall  have  the  power,  in  the 
absence  or  disability  of  any  officer,  or  upon 
the  refusal  of  any  officer  to  act,  to  delegala 
and  prescribe  such  officer's  (wwen  and 
duties  to  any  other  officer,  or  to  any  director, 
for  the  time  being.  In  the  event  of  a  state  of 
disaster  of  stiiTicient  severity  to  prevent  the 
conduct  and  management  of  the  affairs  and 
busineaa  of  this  association  by  its  director* 


and  officers  as  contemplated  by  these 
bylaws,  any  two  or  more  available  nembers 
of  the  then  irKrumbent  executiva  committee 
shall  constitute  a  quorum  of  that  committee 
for  the  full  conduct  and  management  of  the 
affairs  and  business  of  the  association  in 
accordance  with  the  provisions  of  Article 

of  these  bylaws.  In  the  event  of  the 

unavailability,  at  such  time,  of  a  minimum  of 
two  members  of  the  then  incumbent 
executive  committee,  any  three  available 
directors  shall  constitute  the  executive 
conunittee  for  the  full  conduct  and 
management  of  the  affairs  and  business  of 
the  association  in  accordance  with  the 
foregoing  provisions  of  this  section.  This 
bylaw  shall  be  subject  to  implementation  by 
resolutions  of  the  board  of  directors  passed 
from  time  to  time  for  that  purpose,  and  any 
provisions  of  these  bylaws  (other  than  this 
section)  and  any  resolutions  which  are 
contrary  to  the  provisions  of  this  section  or  to 
the  provisions  of  any  such  in4>lenientary 
resolutions  shall  be  suspended  imtil  it  shall 
be  determined  by  any  interim  executive 
committee  acting  under  this  section  that  it 
shall  be  to  the  advantage  of  this  association 
to  resume  the  conduct  and  management  of  its 
affairs  and  business  under  all  of  the  other 
provisions  of  these  bylaws. 

(c)  Officer  succession.  If  consequent  upon 
war  or  warlike  damage  or  disaster,  the 
president  of  this  association  cannot  be 
located  by  the  then  acting  home  office  or  is 
unable  to  assume  or  to  continue  normal 
executive  duties,  then  the  authority  and 
duties  of  the  president  shall,  without  further 
action  of  the  board  of  directors,  be 
automatically  assumed  by  one  of  the 
following  persona  in  the  order  designated: 
(List  of  names  in  order  of  succession  is 
shown  in  the  official  minutes  of  the 
association  and  in  the  certified  copies  which 
are  under  seal  in  various  depositories.) 
Any  one  of  the  above  persona  who  in 
accordance  vsrith  this  resolution  assumes  the 
authority  and  duties  of  the  president  shall 
continue  to  serve  until  he  or  she  resigns  or 
until  five-sixths  of  the  other  officers  who  are 
attached  to  the  then  actirg  home  office 
decide  in  writing  he  or  she  is  unable  to 
perform  said  duties  or  until  the  elected 
president  of  this  association,  or  a  person 
higher  on  the  above  list,  shall  become 
available  to  perform  the  duties  of  president  of 
the  association.  If  consequent  upon  war  or 
warlike  damage  or  disaster,  the  treasurer  of 
this  association  caimot  be  located  by  the  then 
acting  home  office  or  is  unable  to  assume  or 
to  continue  normal  executive  duties,  then  the 
authority  and  duties  of  the  treasurer  shalL 
without  further  action  by  the  board  of 
directors,  be  automatically  assumed  by  one 
of  the  following  persons  in  the  order 
designated:  (List  of  names  in  order  of 
succession  is  shown  in  the  official  minutes  of 
the  a.:::3cialion  and  in  the  certified  copies 
which  are  under  seal  in  various  depositories.) 

The  person  assuming  the  authority  and 
duties  of  treasurer  in  accordance  with  this 
section  shall  serve  until  (1)  The  elected 
treasurer  or  person  whose  name  is  higher  on 
the  above  list  shall  be  able  to  hinction  as 
treasurer,  or  (2)  until  he  or  she  resigns  or  is 
unable  as  determined  by  the  acting  president 
to  perform  the  duties  of  his  or  hm  office.  In 


the  case  of  paragraph  (c)(2)  of  this  section, 
the  next  eligible  and  available  person  on  the 
above  Ust  shell  aasume  the  authority  and 
duties  of  the  tresMurcr.  Anyone  dealing  with 
this  assodatkA  may  accept  a  certification  by 
any  three  officers  that  a  specified  individual 
is  acting  as  {Resident  or  that  a  specified 
individual  is  acting  as  tieastirv  in 
accordance  with  this  section:  and  that 
anyone  accepting  such  certification  may 
continue  to  consider  it  in  force  until  notified 
in  writing  of  a  change,  said  notice  of  change 
to  carry  the  signatures  of  three  officers  of  the 
association. 

(d)  Providing  for  alternate  locations.  The 
offices  of  the  association  at  which  its 
business  shall  be  conducted  shall  be  the 

home  office  thereof  located  at Street 

.  (and  branches,  if  any),  and 


any  other  legally  authorized  location  which 
may  be  leased  or  acquired  by  this  association 
to  carry  on  its  business.  During  an  emergency 
resulting  in  any  authorized  place  of  business 
of  this  association  being  unable  to  function, 
the  business  ordinarily  conducted  at  such 
location  shall  be  relocated  elsewhere  in 
suitable  quarters,  in  addition  to  or  in  lieu  of 
the  locations  heretofore  mentioned,  as  may 
be  designated  by  the  board  of  directors  or  by 
the  executive  committee  or  by  such  persons 
as  are  then,  in  accordance  with  resolutions 
adopted  from  time  to  time  by  the  board  of 
directors  dealing  with  the  exercise  of 
authority  in  the  time  of  such  emergency, 
conducting  the  affairs  of  this  association. 
Any  temporarily  relocated  place  of  business 
of  this  association  shall  be  returned  to  its 
legally  authorized  locations  as  soon  as 
practicable  and  such  temporary  place  of 
business  shall  then  be  discontinued. 

(e)  Providing  for  acting  home  offices.  In 
case  of,  and  provided  that,  because  of  war  or 
warlike  damage  or  disaster,  the  Home  Office 
of  this  association  is  unable  temporarily  to 

continue  its  functions. Branch,  located 

in  ,  shall  automatically  and  without 

further  action  of  this  board  of  directors, 
become  the  "Acting  Home  Office  of  this 
Association";  that  if  by  reason  of  said  war  or 
warlike  damage  or  disaster,  both  the  Home 

Office  of  this  association  and  the  said 

Branch  of  this  association  are  unable  to  carry 
on  their  functions,  then  and  in  such  case,  the 

Branch  of  this  association,  located  in 

,  shall,  without  further  action  of  this 

board  of  directors,  become  the  "Acting  Home 
Office  of  this  Association":  and  if  neither 

Branch  nor Branch  can  carry 

on  their  functions,  then  the  Branch  of  this 

association,  located  in ,  shall,  without 

further  action  of  this  board  of  directors, 
become  the  "Acting  Home  Office  of  this 
Association."  The  Hcxne  Office  shall  resume 
its  functions  at  its  legally  authorized  location 
as  soon  as  practicable. 

PART  545— CPERADOKS 

545.1  General  authority. 

545.2  Federal  preemption. 
545.3-545.9    [Reserved) 

545.10  Savings  deposiu  or  shares. 

545.11  Isationce  of  accounts. 

545.12  Demand  deposit  account*. 
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boc- 

545.13  Account  records. 

645.14  Dttermination  and  distribution  of 
earnings. 

545.15  Withdrawal  reqttests. 

545.16  Public  deposits,  depositaries,  and 
fiscal  agents. 

545.17  Funds  transfer  services. 

545.18  Issuance  of  mutual  capital 
certificates. 

545.19  Iscuance  oi  net  worth  certificates. 

545.20  Borrowing,  issuing  obligations  and 
securities,  and  giving  security. 

545.21  Give-aways. 
545.22-545.30    [Reserved] 

545.31  Election  regarding  classification  of 
loans  or  Investments. 

545.32  Real  estate  loans. 

545.33  )!ome  loans. 

545.34  LimitationB  for  home  loans  secxired 
by  borrower-occupied  property. 

545.35  Other  real  estate  loans. 

545.36  Loans  to  acquire  or  to  improve  resJ 
estate. 

545.37  Combination  loans. 

545.38  Insured  and  guaranteed  loans. 

545.39  Loans  guaranteed  under  the  Foreign 
Assistance  Act  of  1961. 

545.40  Loans  on  low-rent  housing. 

545.41  Community  development  loans  and 
investments. 

54542    Home  Improvement  loans. 

545.43  State  housing  corporation 
investment-insured. 

545.44  Mortgage  transactions  with  the 
Federal  Home  Loan  Mortgage 
Corporation. 

545.45  Manufactured  home  financing. 

645.46  Commercial  loans. 

545.47  Overdraft  loaiu. 

545.48  Letters  of  credit. 

545.49  Loans  on  securities. 

545.50  Consumer  loans. 

545.51  Credit  cards. 

545.52  Loans  on  savings  accounts. 

545.53  Finance  leasing. 
545.54-545.70    [Reserved] 

545.71  Liquid  assets. 

545.72  Government  obligations. 

545.73  Inter-American  Savings  and  Loan 
Bank. 

545.74  Service  corporations. 

545.75  Commercial  paper  and  corporate 
debt  securities. 

545.76  Investment  in  open-end  management 
investment  companies. 

545.77  Real  estate  for  office  and  related 
facilities. 

546.78  Leasing. 

545.79  Gold  transactions. 
64&a0    Small  Business  Investment 

Corporations. 

545.81  [Reserved]. 

545.82  Finance  subsidiaries. 
545.83-545.90    [Reserved] 

545.91  Home  office. 

545.92  Branch  offices. 

545.93  Upgrading  of  approved  branch  office. 

545.94  Closing  a  branch  office. 

545.95  Change  of  office  location  and 
redesignation  of  offices. 

545.96  Agency. 
545.97-545.100    [Reserved] 

545.101  Fiscal  agency. 

545.102  Trustee. 


Sm. 

545.103    Suretyship. 

545.104-M5.110    [Reserved] 

545.111  Adjustments  to  book  value  of 
Meets. 

545.112  [Reserved] 

545.113  Accounting  records. 

545.114  Monthly  reports. 

545.115  Statement  of  condition. 
545.116-545.120    (Reserved) 

545.121  Indemnification  of  directors, 
officers  and  employees. 

545.122  Employment  contracts. 

545.123  Advisory  boards  and  committees. 
545.124-545.125    [Reserved] 

545.128    Referral  of  insurance  business. 
545.127-545.130    [Reserved] 

545.131  Communication  between  members 
of  a  Federal  mutual  savings  association. 

645.132  Disclosure  of  customer  records. 
545.133-645.135    [Reserved] 

645.130    Financial  ftitares  transactions. 

645.137  Financial  options  transactions. 

545.138  Data- processing  services. 
545.139-545.140    [Reserved] 

545.141  Remote  Service  UniU  [RSUs]. 

545.142  Home  banking  services. 
AutixKity:  Sec.  3.  as  added  by  sec  301, 103 

Stat  278  (12  U.S.C.  1462a);  sec.  4,  as  added  by 
sec.  301, 103  SUt.  280  (12  U.S.C.  1483);  sec.  5, 
48  Stat  132,  as  amended  (12  U.S.C.  1464]  sec. 
18, 64  Stat.  891,  as  amended  by  sec  221. 103 
Stat.  287  (12  U.S.C  1828). 

{545.1    General  •uthortty. 

A  Federal  savings  association  may 
exercise  alt  authority  granted  it  by  the 
Home  Owners'  Loan  Act  of  1933  ("Act"), 
12  U.S.C.  1464,  as  amended,  and  its 
charter  and  bylaws,  whether  or  not 
implemented  speciRcally  by  Office 
regulations,  subject  to  the  limitations 
and  interpretations  contained  in  this 
part 

9  645.2    Federal  preemptioa 

The  regulations  in  this  Part  545  are 
promulgated  pursuant  to  the  plenary  and 
exclusive  authority  of  the  Office  to 
regulate  all  aspects  of  the  operations  of 
Federal  savings  associations,  as  set 
forth  in  section  5(a)  of  the  Act.  This 
exercise  of  the  Office's  authority  is 
preemptive  of  any  state  law  purporting 
to  address  the  subject  of  the  operations 
of  a  Federal  savings  association. 

§S545>>$45.9    (Reserved] 

§  545.10    Savfrtgs  deposits  or  shares. 

Savings  deposits  or  shares  of  any 
Federal  savings  association  which  are  in 
compliance  with  the  provisions  of 
subsection  (b)  of  section  5  of  Title  III  of 
the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989 
which  amended  the  Home  Owners'  Loan 
Act  of  1933,  the  Federal  savings 
association's  charter,  and  the  niles  and 
regulations  for  the  Office,  all  as  now  or 
hereafter  in  effect,  relating  to  the  type, 
form,  return,  and  maturity  thereof  aris,  as 


to  type  and  form,  return,  and  aiatiirity 
hereby  approved  by  the  Office. 

(545.11    Issuance  of  accouwls. 

(a)  Prior  to  doing  business  and  issuing 
accounts  as  defined  in  {  561.2  of  this 
chapter,  a  Federal  savings  association 
shall  obtain  and  maintain  insurance  of 
all  its  accoimts  by  the  Federal  Deposit 
Insurance  Corporation. 

(b)  General.  Pursuant  to  section 
5(b)(1)  of  the  Act  a  Federal  savings 
association  may  issue  accounts  as 
defined  in  |  561.2  of  this  chapter.  A 
Federal  savings  association  may 
establish  classes  of  accounts  and 
specify  terms  and  conditions  for  such 
classes  of  accoimts.  Amoimts  deposited 
in  accounts  may  be  In  cash  or  property 
in  which  the  association  is  authorized  to 
invest  The  authority  of  a  Federal 
savings  association  to  issue  accounts 
pursuant  to  this  part  is  subject  to  any 
appUcable  provision  of  Part  563  of  this 
chapter. 

(c)  Status  and  priority  of  savings 
deposits  and  accounts.  In  the  event  of 
voluntary  or  involimtary  liquidation, 
dissolution,  or  «vinding  up  of  the 
association,  or  in  the  event  of  any  other 
situation  in  which  the  priority  of  ssvii-gs 
deposits  and  accounts  is  in  controversy, 
such  savings  deposits  and  accounts 
shall,  to  the  extent  of  their 
withdrawable  value,  be  debts  of  the 
Federal  savings  association  having  the 
same  priority  as  debts  of  general 
creditors  who  have  no  priority,  other 
than  from  consensual  subordination, 
over  other  general  creditors.  Savings 
deposits  of  Federal  mutual  savings 
associations  shall  have  the  same  right  to 
share  in  the  remaining  assets  of  the 
Federal  savings  association  that  savings 
share  accounts  would  have. 

$545.12    Demand  depoeH  eceounts. 

(a)  Pursuant  to  12  U.S.C  1464(b)(1) 
(A),  (B).  a  Federal  savings  association 
may  accept  demand  deposit  accotmts 
from  any  person. 

(b)  A  Federal  savings  association 
shall  not  pay  Interest  on  a  demand 
deposit;  however,  premiums  and  finders' 
fees  offered  in  accordance  with  \  561.47 
(b)  through  (f)  of  this  chapter  are  not 
payments  of  interest  and  the  absorption 
of  expenses  or  forbearance  from 
charging  a  fee  as  set  forth  in  paragraph 
(g)  of  5  561.47  is  not  a  pajonent  of 
interest 

(c)  For  purposes  of  diis  section, 
demand  deposits  include  only  those 
accounts  which  are  payable  on  demand 
within  the  meanir^  of  S  563.6  of  this 
chapter. 
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S  545.13    Account  records. 

(a)  Evidence  of  ownership  and 
accounL  A  Federal  savings  association 
shall  comply  with  the  requirements 
found  at  SS  563.1  and  563.170(c)(8)  of  the 
chapter.  Accounts  must  be  evidenced  by 
a  written  agreement  with  transactions 
confiimed  by  issuance  of  a  receipt  or 
advice. 

(b)  Ownership  of  record — (1)  General 
rule.  A  Federal  savings  association  may 
treat  the  holder  of  record  of  an  account 
as  the  owner,  regardless  of  any  notice  to 
the  contrary,  imtil  the  account  is 
transferred  on  the  Federal  savings 
association's  books.  Accounts  shall  be 
transferable  only  on  the  association's 
books  on  proper  application  by  the 
transferee  and  acceptance  of  the 
transferee  as  accountholder  on  terms 
approved  by  the  board  of  directors. 

(2)  Exception.  Paragraph  (b)(1)  of  this 
section  notwithstanding,  a  Federal 
savings  association  may  issue 
negotiable  certiflcate  accounts  in  bearer 
form  without  recording  ownership  on 
the  books  of  the  Federal  savings 
association:  Provided,  That  any 
provisions  of  the  Federal  savings 
association's  charter  regarding 
membership  and  voting  shall  not  apply 
to  such  certificates. 

(c)  Use  of  collecting  and  paying  agent 
A  Federal  savings  association  may 
authorize  any  bank  that  is  a  member  of 
the  Federal  Deposit  Insurance 
Corporation  to  prepare,  sign  and  deUver 
evidence  of  accounts,  to  collect  and 
transmit  funds  obtained  from  those 
accounts,  and  to  maintain  records  with 
respect  to  such  accoimts.  The  Federal 
savings  association  may  provide  for 
issuance  of  duplicate  certificates,  bond, 
security  and  other  protection  in 
connection  with  such  activities.  A 
Federal  savings  association  may  also 
authorize  any  such  institution  to  pay  an 
account  according  to  its  terms. 

9  545.14    Determination  and  distributiofl  Of 
earnings. 

(a)  Rates  of  return.  A  Federal  savings 
association  may  issue  savings  accounts 
earning  interest  at  di^erent  rates  of 
return,  which  may  be  fixed  at  the  time 
the  account  is  issued  or  may  vary  on 
any  basis  specified  at  the  time  the 
deposit  is  accepted,  subject  to  S  563.10 
of  this  chapter. 

(b)  Time  of  distribution.  A  Federal 
savings  association  may  distribute 
earnings  on  savings  accounts,  or 
designated  classes  thereof,  as  provided 
in  its  charter  and  bylaws  and  the  terms 
of  the  account 

(c)  Distribution  on  share  accounts.  No 
distribution  of  earnings  on  share 
accounts  may  be  made  under  this 
section  until  provision  has  been  made 


for  payment  of  expenses  and  for  the  pro 
rata  portion  of  credits  to  reserves 
required  by  the  Federal  savings 
association's  charter  and  by  part  563  of 
this  chapter. 

§545.15    Withdrawal  requests. 

(a)  Right  to  require  notice  for 
withdrawal  from  savings  account  A 
Federal  savings  association  shall 
reserve  the  right  to  require  at  least 
seven  days  advance  notice  of  intention 
to  withdraw  from  savings  accounts  not 
having  a  fixed  or  minimum  term  of  at 
least  seven  days  or  a  prior  notice-of- 
withdrawal  requirement  of  at  least 
seven  days. 

(b)  Payment  of  withdrawal  requests. 
Unless  otherwise  specified  in  its  charter, 
when  a  Federal  savings  association 
cannot  pay  withdrawal  requests  within 
seven  days  of  the  date  of  receipt  of 
written  request  therefor,  it  shall  number 
and  nie  all  requests  in  the  order 
received  and  proceed  in  the  following 
manner  while  any  request  remains 
unpaid  for  more  than  seven  days: 

(1)  Requests  shall  be  paid  in 
numerical  order,  and  as  each  number  is 
reached  the  accountholder  shall  be  paid 
the  lesser  of  $1,000  or  the  amount  of  the 
withdrawal  request.  If  the  amount  of  the 
request  is  not  paid  in  full  the  request 
shall  be  renumlsered,  placed  at  the  end 
of  the  hst  of  requests,  and  acted  upon  in 
the  same  way  when  its  new  number  is 
reached,  until  the  request  is  paid  in  full. 
However,  when  a  request  is  reached  for 
payment,  the  Federal  savings 
association  shall  so  notify  the 
accountholder  by  registered  mail  to  his 
last  address  as  recorded  on  the  Federal 
savings  association's  books  and,  imless 
the  accountholder,  within  fourteen  days 
ftom  the  mailing  of  the  notice,  applies  in 
person  or  in  writing  for  payment,  the 
request  shall  be  cancelled  and  not  paid. 
Regardless  of  any  other  provision  in  this 
section,  the  board  of  directors  may  pay 
on  an  equitable  basis  an  amount  not 
exceeding  $200  to  any  accountholder  in 
any  calendar  month:  and 

(2)  The  Federal  savings  association 
shall  allot  to  the  payment  of  withdrawal 
requests  the  remainder  of  the  Federal 
savings  association's  receipts  from  all 
sources  after  deducting  therefrom 
amounts  for  expenses,  required 
payments  on  indebtedness,  earnings 
distributable  in  cash  to  holders  of 
savings  accounts,  and  a  fund  for  general 
corporate  purposes  of  not  more  than 
twenty  percent  of  the  Federal  savings 
association's  receipts  from  its 
accountholders  and  its  borrowers. 

(c)  Grace  period  with  respect  to 
withdrawals.  A  Federal  savings 
association  may  compute  earnings  on 
amounts  withdrawn  from  its  accounts 


having  an  indefinite  term  during  the  last 
three  business  days  of  any  period  for 
which  earnings  are  distributable  as  if 
the  withdrawal  had  been  made 
immediately  after  the  close  of  that 
period. 

S  545.16    Public  deposits,  deposltarie*,  and 
fiscal  agents. 

(a)  Definitions.  As  used  in  this 
section — 

(1)  Moneys  includes  monies  and  has 
the  meaning  it  has  in  appUcable  state 
law; 

(2)  State  law  includes  actions  by  a 
governmental  body  which  has  a  charter 
adopted  under  the  constitution  of  the 
state  with  provisions  respecting  deposits 
of  public  money  of  that  body; 

(3)  Surety  means  surety  under  real 
and/or  personal  suretyship,  and 
includes  guarantor,  and 

(4)  Terms  in  paragraph  (b)  of  this 
section  have  the  meanings  they  have 
under  applicable  state  law. 

(b)  Authority  to  act  as  surety  for 
public  deposits,  (1)  A  Federal  savings 
association  that  is  a  deposit  association 
may  give  bond  or  security  for  deposit  in 
it  of  public  moneys  or  investment  in  it 
by  a  governmental  unit  if  required  to  do 
so  by  state  law,  either  as  an  alternative 
condition  or  otherwise,  regardless  of  the 
amount  required.  Any  bond  or  security 
may  be  given  and  any  substitution  or 
increase  thereof  may  be  made  under  this 
section  at  any  time. 

(2)  If  state  law  requires  as  a  condition 
of  such  deposit  or  investment  that  the 
Federal  savings  association  or  its  bond 
or  security,  or  any  combination  thereof, 
be  surety  for  or  with  respect  to  other 
deposits  or  instruments,  whether  of  that 
depositor  or  investor  or  of  any  other(s), 
and  whether  in  the  Federal  savings 
association  or  in  any  other  institution(s] 
having,  when  the  investments  or 
deposits  were  made,  insurance  by  the 
Federal  Deposit  Insurance  Corporation, 
the  same  shall  become,  or  if  the  state 
law  is  self-executing  shall  be.  such 
surety. 

(c)  Depositaries  and  fiscal  agents. 
Subject  to  regulation  of  the  United 
States  Treasury  Department,  a  Federal 
savings  association  may  serve  as  a 
depositary  for  Federal  taxes,  as  a 
Treasury  tax  and  loan  depositary,  or  as 
a  depositary  of  public  money  and  fiscal 
agent  of  the  Government  or  any  other 
instrumentality  thereof  when  designated 
for  that  purpose  by  such  instrumentality 
and  approved  by  the  Office,  and  may 
satisfy  any  requirement  in  coimection 
therewith,  including  maintaining 
accounts  described  in  SS  561.33.  561.52, 
561.53,  and  561.54  of  this  chapter, 
pledging  collateral;  and  performing  the 
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services  outlined  in  31  CFR  202.3(b)  or 
any  section  that  supersedes  or  amends 
8  2024(b). 

S  545.17    Funds  transfer  services. 

A  Federal  savings  association  is 
authorized  to  transfer,  with  or  without 
fee,  its  customers'  funds'from  any 
account  (including  a  line  of  credit)  of  the 
customer  at  the  Federal  savings 
association  or  at  another  financial 
intermediary  to  third  parties  or  other 
accounts  of  the  customer  on  the 
customer's  order  or  authorization  by  any 
mechanism  or  device,  including 
cashier's  checks,  conforming  with 
applicable  laws  and  established 
commercial  practices. 

S  545. 18    Issuance  of  mutual  capital 
certmeatee. 

A  Federal  mutual  savings  association 
may  issue  mutual  capital  certificates  as 
its  charter  permits,  subject  to  the 
requirements  of  S  563.74  of  this  chapter 
or  as  the  Office  may  otherwise  authorize 
in  writing. 

S  545.18    Issuance  Of  net  worth 
,  certmcataa. 

A  Federal  savings  association  may 
issue  net  worth  certificates  if  authorized 
by  the  FDIC  in  accordance  with  12 
U.S.C.  1823(i). 

§  545.20    Borrowing,  issuing  obUgations 
and  securities,  and  giving  security. 

Pursuant  to  sections  5(b)(2)  and  (b)(3) 
of  the  Act  a  Federal  savings  association 
may  borrow,  give  security,  and  issue 
notes,  bonds,  debentures,  or  other 
obligations,  or  other  securities,  including 
capital  stock,  subject  to  the  provisions 
of  Parts  561-571  of  this  chapter. 

S  545.21    Give-aways. 

(a)  Definitions.  (1)  Give-away  means 
any  thing  of  value,  or  service  performed 
in  any  part  outside  a  Federal  savings 
association's  premises,  given  without 
adequate  payment  but  not  including: 

(i)  Providing  safety  deposit  facilities 
at  reduced  rental  to  members  of  the 
savings  associatioa, 

(ii)  Repaying  to  members  of  any  part 
of  amounts  paid  by  them  for  safety 
deposit  facilities  located  outside  the 
savings  association's  facilities,  or 

(iii)  Providing  any  service  or  thing  of 
value  as  payment  of  interest. 

(2)  Doing  business  has  the  meaning  it 
has  in  the  statute  described  in 
paragraph  (c)  of  this  section,  and 
"domestic  savings  association"  means 
any  savings  association,  building  and 
loan,  homestead  association,  or 
cooperative  bank  which  is  a  domestic 
savings  association  under  that  statutory 
provision. 


(b)  Prohibition.  No  Federal  savings 
association  doing  business  in  a  state 
which  has  in  effect  a  statutory  provision 
as  described  in  paragraph  (c)  of  this 
section  and  regulatory  restrictions 
adopted  imder  that  statute,  shall: 

(1)  Condition  the  distribution  of  a 
give-away  on  the  recipient's  possessing, 
opening,  or  adding  to  a  savings  account 
or  maintaining  a  minimum  balance 
therein; 

(2)  Except  under  paragraph  (d)  of  this 
section,  refer  in  any  of  its  advertising  to 
any  give-away,  other  than  printed 
material  of  an  educational  or 
informational  natiire  or  a  coin  banlu 
with  a  cost  not  exceeding  $2.50;  or 

(3)  Enter  any  agreement  with,  or 
accept  funds  for  investment  in  a  savings 
account  from,  any  person  engaging  in 
such  activities. 

(c)  Reciprocal  statutory  provision. 
The  statutory  provision  referred  to  in 
paragraph  (b)  of  this  section  must 
authorize  a  specified  state  official  to 
impose  any  regulation  restrictions  on 
domestic  savings  associations  of  the 
state  equivalent  to  those  Imposed  on 
Federal  savings  associations  by 
paragraphs  (b)  (1)  and  (2)  of  this  section 
if,  while  the  restriction  is  in  force. 
Federal  savings  associations  doing 
business  in  the  state  are  likewise 
restricted. 

(d)  Exception.  Notwithstanding 
paragraph  (b)  of  this  section,  a  Federal 
savings  association  may  advertise  give- 
aways during  a  single  period  of  thirty 
days  ending  not  more  than  one  year 
after  it  opens  its  first  office. 

S9S45.22-545.30    [Reserved] 

9  54541    Election  regarding  classification 
of  loarts  or  Investments. 

(a)  If  a  loan  or  other  investment  is 
authorized  under  more  than  one  section 
of  the  Home  Owners'  Loan  Act  of  1933, 
as  amended,  or  this  part  a  Federal 
savings  association  may  designate 
under  which  section  the  loan  or 
investment  has  been  made.  Such  a  loan 
or  investment  may  be  apportioned 
among  appropriate  categories,  and  may 
be  moved,  in  whole  or  part  from  one 
category  to  another.  To  classify  a  loan 
as  a  real  estate  loan,  a  Federal  savings 
association  must  rely  substantially  upon 
the  real  estate  as  the  primary  security 
for  the  loan. 

(b)  For  purposes  of  determining 
whether  aggregate  investments  under 
one  provision  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended,  or  this 
part  exceed  an  applicable  percentage-of- 
assets  limitation,  a  loan  commitment 
shall  be  counted  as  an  investment  and 
shall  be  included  in  total  assets  of  a 
Federal  savings  association  only  to  the 


extent  that  funds  have  been  advanced 
(and  not  repaid)  pursuant  to  \hg 
commitment  The  term  "loan 
commitmenr  used  in  the  preceding 
sentence  includes  a  loan  in  process,  a 
letter  of  credit  or  any  other  commitment 
to  extend  credit 

(c)  Loans  sold  to  a  third  party  shall  be 
included  in  calculation  of  a  percentage- 
of-assets  investment  limitation  only  to 
the  extent  they  are  sold  with  recourse. 

(d)  A  Federal  savings  association  may 
make  a  loan  secured  by  assignment  of 
loans  to  the  extent  that  it  could,  under 
applicable  law  and  regulations,  make  or 
purchase  the  underiying  assigned  loans. 


954842    R««l< 

(a)  Authorization.  Pursuant  to  sections 
5(c)(1)(B)  and  5(c)(2)(B),  a  Federal 
savings  association  may  originate, 
invest  in,  sell,  purchase,  service, 
participate,  or  otherwise  deal  in 
(including  brokerage  or  warehousing) 
loans  made  on  &e  security  of  residential 
or  nonresidential  real  estate,  or  interests 
in  such  loans,  subject  to  the  limitations 
of  this  part 

(b)  General — (1)  Appraisals.  A 
Federal  savings  association  may  make  a 
real  estate  loan  only  after  an  appraiser 
approved  by  the  Federal  savings 
association's  management  (as  that  term 
is  defined  in  S  563.171  of  this  chapter) 
has  submitted  a  signed  appraisal  of  the 
security  property,  except  that  an  insured 
or  guaranteed  loan  may  be  made  on  the 
basis  of  a  valuation  of  the  security 
property  furnished  to  the  Federal 
savings  association  by  the  insuring  or 
guaranteeing  agency.  The  Federal 
savings  association  shall  pay  the  cost  of 
any  appraisal  of  the  security  property 
obtained  by  the  Federal  savings 
association  after  loan  closing  but  prior 
to  maturity  of  a  loan,  unless  the 
borrower  specifically  requests  the 
appraisal  or  the  appraisal  is  made 
pursuant  to  the  borrower's  request  to 
modify  or  refinance  the  loan.  The 
appraisals  of  any  real  estate  required  by 
this  part  shall  be  rendered  in 
accordance  wiUi  the  general  appraisal 
guidelines  set  forth  in  SS  563.171  and 
571.27  of  this  chapter. 

(2)  Initial  repayments  on  real  estate 
loans.  Except  as  e}q)ressly  authorized 
by  this  part  repayments  on  real  estate 
loans  shall  begin  not  later  than  60  days 
after  the  loan  is  disbursed;  Provided, 
That  if  such  loans  are  for  construction, 
substantial  alteration,  repair,  or 
improvement  repayments  may  begin  not 
later  than  36  months  (24  months  for 
loans  secured  by  real  estate  consisting 
solely  of  a  home  or  combination  of  home 
and  business  property)  after  the  date  of 
the  first  disbursement  and  interest  shall 
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be  payable  at  least  semi-annually  until 
regular  periodic  payments  begin. 

(3)  Adjustments.  Subject  to  the 
limitations  of  §  545.33(e).  a  Federal 
savings  association  may  adjust  the 
interest  rate,  payment,  balance,  or  term 
to  maturity  on  any  real  estate  loan  as 
authorized  by  the  loan  contract,  and 
may  receive  a  portion  of  the 
consideration  for  making  a  real  estate 
loan  in  the  form  of  a  percentage  of  the 
amount  by  which  the  ciurent  market 
value  of  the  property,  during  the  loan 
term  or  at  maturity,  exceeds  the  original 
appraised  value,  or  as  provided  in 

S  556.13  of  this  subchapter. 

(4)  Amortization.  Subject  to  the 
limitations  in  S§  545.33  and  545.35  of 
this  part,  a  real  estate  loan  may  be  fully 
amortized,  partially  amortized,  non- 
amortized,  or  a  line-of-credit  loan,  and 
the  loan  contract  may  provide  for  the 
deferral  and  capitalization  of  a  portion 
of  the  interest 

(5)  Initial  loan  charges.  Except  as 
provided  in  §  563.35(d)  of  this  chapter,  a 
Federal  savings  association  may  require 
a  borrower  to  pay  necessary  initial 
charges  connected  with  making  a  loan, 
including  the  actual  costs  of  title 
examination,  appraisal,  credit  report 
survey,  drawing  of  papers,  loan  closing, 
and  other  necessary  incidental  services 
and  costs,  in  such  reasonable  amounts 
as  the  board  of  directors  may  fix.  The 
Federal  savings  association  may  collect 
the  charges  from  the  borrower  and  pay 
the  persons  rendering  services. 

(6)  Escrow  accounts.  A  Federal 
savings  association  may  require  that  all 
or  any  part  of  the  estimated  annual 
taxes,  assessments,  insurance 
premiums,  and  other  charges  on  any 
loan  be  paid  in  advance  to  the  Federal 
savings  association,  in  addition  to 
interest  and  principal  payments  on  the 
loan,  to  enable  the  Federal  savings 
association  to  pay  such  charges  as  they 
become  due,  consistent  with  the  Real 
Estate  Settlement  Procedures  Act  of 
1974  (12  U.S.C.  2601-2617)  ("RESPA"). 

(c)  Security  property.  A  loan  is  made 
on  the  security  of  real  estate  if: 

(1)  The  security  property  is  real  estate 
pursuant  to  the  law  of  the  state  in  which 
the  property  is  located; 

(2)  The  security  interest  of  the  Federal 
savings  association  may  be  enforced  as 
a  real  estate  mortgage  or  its  equivalent 
pursuant  to  the  law  of  the  state  in  which 
the  property  is  located; 

(3)  The  security  property  is  capable  of 
separate  appraisal:  and 

(4)  With  regard  to  a  security  property 
that  is  a  leasehold  or  other  interest  for  a 
period  of  years,  the  term  of  the  interest 
extends,  or  is  subject  to  extension  or 
renewal  at  the  option  of  the  Federal 
savings  association,  for  a  term  of  at 


least  five  years  following  the  maturity  of 
the  loan. 

(d)  Loan-to-value  ratios.  (1)  At  the 
time  of  origination,  a  real  estate  loan 
may  not  exceed  100  percent  of  the 
market  value  of  the  security  property.  A 
Federal  savings  association  shall,  by  a 
vote  of  its  board  of  directors,  establish 
maximum  loan-to-value  ratios  for  loans 
made  on  the  security  of  real  estate,  and 
the  resolution  adopting  such  ratios  shall 
be  included  in  the  minutes  of  the 
directors'  meeting.  Home  loans  made  on 
the  combined  security  of  real  estate  and 
savings  accounts  may  be  made  in 
excess  of  the  maximum  loan-to-value 
ratios  adopted  pursuant  to  this 
paragraph  (d)  with  such  excess  secured 
by  the  savings  account  Provided,  That 
for  loans  originated  in  excess  of  90 
percent  of  the  initial  appraised  value  of 
the  security  property,  the  savings 
account  shall  consist  only  of  funds 
belonging  to  the  borrower,  the 
borrower's  family,  or  the  borrower's 
employer,  and  the  loans  shall  not 
exceed  the  appraised  value  of  the  real 
estate. 

(2)  With  respect  to  home  loans 
originated  or  refinanced  in  excess  of  90 
percent  of  the  appraised  value  of  the 
security  property,  that  part  of  the  unpaid 
balance  that  exceed?  80  percent  of  the 
property's  value  shall  be  insured  or 
guaranteed  by  a  mortgage  insurance 
company  that  the  Federal  Home  Loan 
Mortgage  Corporation  has  determined  to 
be  a  "qualified  private  insurer." 

(3)  With  respect  to  all  other  loans  on 
the  security  of  real  estate  originated  in 
excess  of  90  percent  of  the  appraised 
value  of  the  security  property,  a  Federal 
savings  association's  board  of  directors 
shall  approve  each  such  loan  prior  to  its 
origination  and  such  approval  shall  be 
recorded  in  the  minutes  of  its  meeting. 

(4)  In  determining  compliance  with 
maximum  loan-to-value-ratio  limitations 
for  real  estate  loans,  at  the  time  of 
making  a  loan  a  Federal  savings 
association  shall  add  together  the 
unpaid  amount,  or  in  the  case  of  a  line- 
of-credit  loan  the  approved  credit  limit 
of  all  recorded  loans  secured  by  prior 
mortgages,  liens  or  other  encimibrances 
on  the  security  property  that  would  have 
priority  over  the  Federal  savings 
association's  lien,  and  shall  not  make 
such  a  loan  unless  the  total  amount  of 
such  loans  (including  the  one  to  be  made 
but  excluding  loans  that  will  be  paid  ott 
out  of  the  proceeds  of  the  new  loan) 
does  not  exceed  the  applicable 
maximum  loan-to-value-ratio  limitations 
prescribed  in  this  paragraph  (d).  In 
valuing  the  real  estate  security,  a 
Federal  savings  association  shall  use  the 
cxirrent  appraised  value  of  the  security 
property,  which  may  include  any 


expected  value  of  improvements  to  be 
financed.  "Value"  for  a  real  estate  loan 
means  the  market  value  of  the  real 
estate. 

8  545.33    Home  loans. 

Any  loan  made  on  the  security  of 
homes  (including  a  unit  of  a 
condominium  or  cooperative), 
combinations  of  homes  and  business 
property,  farm  residences,  and 
combinations  of  farm  residences  and 
commercial  farm  real  estate  (home 
locms)  shall  be  subject  to  the  limitations 
of  this  section. 

(a)  Term;  interest  The  loan  term  shall 
not  exceed  40  years,  with  interest 
payable  at  least  semi-annually,  except 
as  expressly  authorized  by  this  section 
or  by  S  545.32(b)(4)  of  this  part 

(b)  Repayment  of  principal.  The  loan 
balance,  for  other  than  nonamortized 
and  line-of-credit  loans,  shall  be 
repayable  in  at  least  semi-aimual 
installments:  Provided,  That  loans  on 
the  security  of  farm  residences  and 
combinations  of  farm  residences  and 
conmiercial  farm  real  estate  may  be 
repayable  in  annual  installments. 

(c)  Amortization.  The  loan  contract 
may  provide  for  the  deferral  and 
capitalization  of  all  interest  on  loans  to 
natuxal  persons  secured  by  borrower- 
occupied  property  and  on  which 
periodic  advances  are  being  made. 

(d)  Loan-to-value  ratios.  (1)  At 
origination,  the  loan  balance  may  not 
exceed  the  maximum  loan-to-value 
ratios  established  pursuant  to 

9  545.32(d)  of  this  part.  During  the  term 
of  the  loan,  the  loan-to-value  ratio  may 
increase  above  the  maximum 
permissible  percentage  if  the  increase 
results  from  an  adjustment  authorized 
by  paragraph  (c)  or  (e)  of  this  section. 
The  board  will  assume  continued 
compliance  with  the  loan-to-value-ratio 
limitations  where  the  original  ratio  met 
•  the  requirements  of  this  paragraph  (d), 
but  in  no  event  may  the  loan  balance 
exceed  125  percent  of  the  original 
appraised  value  of  the  property  during 
the  term  of  the  loan,  unless  pursuant  to 
the  paragraph  (e)(2)(i)  of  this  section  or 
unless  the  loan  contract  provides  that 
the  payment  shall  be  adjusted  at  least 
once  every  five  years,  beginning  no  later 
than  the  tenth  year  of  the  loan,  to  a  level 
sufficient  to  amortize  the  loan  at  the 
then-existing  Interest  rate  and  loan 
balance  over  the  remaining  term  of  the 
loan.  The  125  percent  limitation  shall  not 
apply  to  that  portion  of  a  loan  balance 
that  is  interest  received  in  the  form  of  a 
percentage  of  the  appreciation  in  value 
of  the  security  property  pursuant  to 
paragraph  (b)(3)  of  S  545.32  or  as 
permitted  by  S  556.13  of  this  subchapter. 
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(2)  If,  at  maturity  of  a  home  loan  that 
provides  for  adjustments  pursuant  to 
paragraph  (c)  or  (e)  of  this  section,  the 
ratio  of  the  ioan  balance  to  the  current 
market  value  of  the  security  property 
exceeds  the  maximum  permissible  under 
§  &45.32(d)  of  this  part  the  association 
may  offer  to  refinance  the  loan  if: 

(i)  It  complies  with  9  545.32(d)(2)  of 
this  part  and 

(ii)  The  loan  contract  requires  that  in 
addition  to  full  or  partial  amortization  of 
the  loan,  the  pro  rata  portion,  based  on 
the  mamber  of  installments  due 
annually,  of  estimated  annual  taxes  and 
assessments  on  the  security  property  be 
paid  in  advance  to  the  Federal  savings 
association  with  each  installment 
payment 

(e)  Adjustments.  For  any  home  loan 
secured  by  borrower-occupied  property, 
or  property  to  be  occupied  by  the 
borrower,  adjustments  to  the  interest 
rate,  payment  balance,  or  term  to 
maturity  shall  comply  with  the 
limitations  of  this  paragraph  (e).  The 
disclosure  and  notice  requirements  of 
9  563.99  of  this  chapter  shall  also  be 
complied  with. 

(1)  Adjustments  to  the  interest  rate 
shall  correspond  directly  to  the 
movement  of  an  interest-rate  index  or  of 
a  national  or  regional  index  that 
measures  the  rate  of  inHation  or  the  rate 
of  change  in  consumer  disposable 
income,  which  index  is  readily  available 
to  and  verifiable  by  the  borrower  and  is 
beyond  the  control  of  the  association.  A 
Federal  savings  asscciation  also  may 
increase  the  interest  rate  pursuant  to  a 
formula  or  schedule  that  specifies  the 
amount  of  the  increase,  the  time  at 
which  it  may  be  made,  and  which  is  set 
forth  in  the  loan  contract  A  Federal 
saving?  association  may  decrease  the 
interest  rate  at  any  lime. 

(2)  Adjustments  to  the  payment  and 
the  loan  balance  that  do  not  reflect  an 
interest-rate  adjustment  may  be  made  if 
(i)  the  adjustments  reflect  a  change  in  a 
national  or  regional  index  that  measures 
the  rate  of  inflation  or  the  rate  of  change 
in  consumer  disposable  income,  is 
readily  available  to  and  verifiable  by 
the  borrower,  and  is  beyond  the  control 
of  the  association,  (ii)  in  the  case  of  a 
payment  adjustment  the  adjustment 
reflects  a  change  in  the  loan  balance  or 
is  made  pursuant  to  a  formula,  or  to  a 
schedule  specifying  the  percentage  or 
dollar  change  in  the  payment  as  set 
forth  in  the  loan  contract  or  (iii)  in  the 
case  of  an  open-end  line-of-credit  loan, 
the  adjustment  reflects  an  advance 
taken  by  the  borrower  under  the  line-of- 
credit  and  is  permitted  by  the  loan 
contract. 

(3)  Any  combination  of  indices  or  a 
moving  average  of  index  values  may  be 


used  88  an  index,  and  an  association 
may  use  more  than  one  index  during  the 
term  of  a  loan,  if  set  forth  in  the  loan 
contract 

(4)  Adjustment  notices  shdll  be 
provided  in  accordance  with  5  563.99  of 
this  chapter.  In  the  case  of  an  open-end 
line-of-credit  loan,  notice  of  an 
adjustment  to  the  payment  or  the 
balance  need  not  be  given  if  the 
adjustment  reflects  advances  taken  by 
the  borrower  under  the  line  of  credit 
and  advance  notice  of  a  change  in  the 
interest  rate  permitted  by  the  loan 
contract  (and  any  resulting  charge  in 
the  payment)  need  not  be  given.  In  the 
case  of  a  non-  or  partially-amortized 
loan,  (including  a  loan  with  a  "call" 
provision),  a  Federal  savings  association 
shall  provide  the  borrower  with  notice 
of  maturity  at  least  90  but  not  more  than 
120  days  prior  to  the  date  of  expected 
maturity. 

(5)  The  loan  term  may  be  adjusted 
only  to  reflect  a  change  in  the  interest 
rate,  the  payment  or  the  loa.T  balance.  A 
loan  contract  may  provide  a  Federal 
savings  association  with  the  right  to  call 
the  loan  due  and  payable  either  after  a 
specified  number  of  years  has  elapsed 
following  closing  or  upon  the  occurrence 
of  a  specified  event  external  to  the  loan. 

(f)  Loans  on  cooperatives.  A  loan 
made  on  the  security  of  a  cooperative 
under  this  srction  shall  comply  with  the 
following  requirements: 

(1)  Loans  on  the  security  of 
cooperative  housing  developments 
("blanket"  loans).  "The  association  shall 
require  that  the  cooperative  housing 
development  maintain  reserves  at  least 
equal  to  those  required  for  compara'ole 
developments  insured  by  the  Federal 
Housing  Administration. 

(2)  Loans  on  individual  cooperative 
units.  Such  loans  may  be  made  on  the 
security  of: 

(i)  A  security  interest  in  stock, 
membership  certificate,  or  other 
evidence  of  ownership  issued  to  a 
stockholder  or  member  by  a  cooperative 
housing  organization;  and 

(ii)  An  assignment  of  the  borrower's 
interest  in  the  proprietary  lease  or 
occupancy  agreement  issued  by  such 
organization. 

(g)  Loans  to  facilitate  trade-in  or 
exchange.  Loans  made  to  facilitate  the 
trade-in  or  exchange  of  security 
property  shall  not  exceed  the  loan-to- 
value  ratios  adopted  by  the  association 
and  shall  be  repayable  within  eighteen 
months. 

(h)  Notice  of  housing  creditors 
regarding  alternative  mortgage 
transactions.  Pursuant  to  Title  VIII,  Pub. 
L.  97-320,  housing  creditors  tliat  are  not 
commercial  banks,  credit  unions,  or 
Federal  savings  associations  may  make 


alternative  mortgage  transactions  (as 
defined  by  section  803  of  Pub.  L  97-320 
and  88  further  defined  and  described  by 
applicable  regulations  identified  herein) 
notwithstanding  any  state  constitution, 
law  or  regulation.  In  accordance  with 
sectio:!  807(b)  of  Pub.  L  97-:i2a  the 
provisions  listed  below  are  identified  as 
appropriate  and  applicable  to  the 
exercise  of  this  authority,  and  all 
regulations  not  identified  herein  are 
deemed  inappropriate  and  inapplicable: 
Section  545.32(b)(3)  and  (b)f4). 
9  545  33(c)  and  (e),  and  9  563.99. 
Housing  creditors  engaged  in  credit 
sales  should  read  the  term  "loan"  as 
"credit  sale"  wherever  appiopriate. 

S  545  34    UmttJrt>on«  for  horn*  loans 
secured  by  borrow«r-occups«d  property. 

(a)  Due-on-sale  clauses.  Subject  to  the 
provisions  of  12  U.S.C  1701)-3  (which 
preempts  state  pi  ohibitions  of  due-on- 
sale  clauses)  and  part  591  of  this 
chapter,  a  Federal  savings  association 
may  include  a  provision  in  its  loan 
instiument  whereby  the  Federal  savings 
association  may,  at  its  option,  declare 
immediately  due  and  payable  sums 
secured  by  the  Federal  savings 
association's  security  instrument  if  all  or 
any  part  of  the  real  property  securing 
the  loan  is  sold  or  transferred  by  the 
borrower  without  the  Federal  savings 
association's  prior  written  consent 

(b)  Late  chargps.  A  Federal  savings 
association  may  include  in  the  loan 
con*^r3ct  a  provision  authorizing  the 
imposition  of  a  late  charge  with  respect 
to  the  payment  of  any  delinquent 
periodic  payment  With  respect  to  any 
loan  made  after  July  31, 1976,  on  the 
security  of  a  home  occupied  or  to  be 
occupied  by  the  borrower,  no  late 
charge,  regardless  of  form,  shall  be 
assessed  or  collected  by  a  Federal 
savings  association,  unless  (1)  any 
monthly  billing,  coupon,  or  notice  the 
Federal  savings  association  may  provide 
regarding  installment  payments  due  on 
the  loan  discloses  the  date  after  which 
the  charge  may  be  assessed,  and  (2)  the 
Federal  savings  association  has 
disclosed  the  information  pertaining  to 
the  charge  pursuant  to  9  563.99  of  this 
chapter.  A  Federal  savings  association 
may  not  impose  a  late  charge  more  than 
one  time  for  late  payment  of  the  same 
installment  and  any  installment 
payment  made  by  the  bontjwer  shall  be 
applied  to  the  longest  outstanding 
installment  due.  A  Federal  savings 
association  shall  not  assess  a  late 
charge  as  to  any  payment  received  by  it 
within  fifteen  days  after  the  due  date  of 
such  payment.  No  form  of  such  late 
charge  permitted  by  this  paragraph  (b) 
shall  be  considered  as  interest  to  the 
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Federal  savings  association  and  the 
Federal  savings  association  shall  not 
deduct  late  charges  from  the  regular 
periodic  installment  payments  on  the 
loan,  but  must  collect  them  as  such  from 
the  borrower. 

(c)  Loan  payments  and  prepayments. 
Except  for  loans  to  natural  persons 
seciu'ed  by  borrower-occupied  property 
and  on  which  periodic  advances  are 
being  made,  payments  on  the  principal 
indebtedness  of  all  loans  on  real  estate 
shall  be  applied  directly  to  reduction  of 
such  indebtedness,  but  prepayments 
made  on  an  installment  loan  may  be 
reapplied  from  time  to  time  wholly  or 
partly  to  offset  payments  which 
subsequently  accrue  under  the  loan 
contract  Subject  to  the  disclosure 
provisions  of  §  563.99,  a  Federal  savings 
association  may  impose  a  penalty  on 
prepayment  of  a  loan  as  provided  in  the 
loan  contract.  Notwithstanding  the 
above,  for  any  home  loan  secured  by 
borrower-occupied  property  and  on 
which  the  yield  may  be  adjusted 
pursuant  to  {  545.33(e),  a  Federal 
savings  association  may  not  impose  a 
penalty  on  any  prepayment  made  within 
90  days  following  notice  of  an 
adjustment 

S  S45.35    OttMT  raal  Mtat*  loans. 

A  loan  made  on  the  security  of 
residential  real  estate  other  than  a  home 
or  on  the  security  of  nonresidential  real 
estate  shall  be  subject  to  the  limitations 
of  this  section. 

(a)  The  loan  term  shall  not  exceed  30 
yeeirs,  except  for  nonamortized  loans, 
which  shall  be  repayable  within  five 
years.  Partially  amortized  loans  shall  be 
repayable  with  principal  and  interest 
payments  sufficient  to  meet  a  30-year 
amortization  schedule.  A  partially 
amortized  loan  is  any  loan  which  is 
repayable  in  full  in  a  lump  simi  at  the 
end  of  the  loan  term  but  which  requires 
partial  amortization  during  the  loan  term 
by  regular  monthly  payments  which 
include  both  principal  and  interest 

(b)  Interest  shall  be  payable  at  least 
semi-annually,  except  to  the  extent  that 
the  loan  contract  provides  for  the 
deferral  and  capitahzabon  of  interest. 

(c)  At  origination,  the  loan  balemce 
may  not  exceed  the  maximum  loan-to- 
value  ratios  specified  in  545.32(d}  of  this 
part.  During  the  term  of  the  loan,  the 
loan-to-value  ratio  may  increase  above 
the  maximum  permissible  percentage  if 
the  iiurease  results  from  the  deferral 
and  capitalization  of  interest  but  at  no 
time  during  the  loan  term  may  the  ratio 
of  the  loan  balance  to  tiie  initial 
appraised  vahie  of  the  security  property 
exceed  100  percent  as  a  result  erf  the 
deferral  and  capitalization  of  interest 


(d)  A  Federal  savings  association's 
aggregate  investment  in  nonresidential 
real  estate  loans  under  this  section  shall 
not  exceed  400  percent  of  the  Federal 
savings  association's  capital  (as 
determined  under  section  5{t)  of  the 
Act),  unless  the  Office  finds  that  such 
additional  amount  will  not  present  a 
significant  risk  to  the  safe  and  sound 
operation  of  the  Federal  savings 
association  and  is  consistent  with 
prudent  operating  practices.  If  the  Office 
authorizes  any  Federal  savings 
association  to  exceed  the  400  percent  of 
capital  limitation,  the  Office  shall 
closely  monitor  the  condition  and 
lending  activitifes  of  such  Federal 
savings  association  to  ensure  that  the 
Federal  savings  association  carries  out 
all  authority  under  section  5(c)  of  the 
Act  in  a  safe  and  sound  manner  and 
comphes  with  this  paragraph  (d)  and  all 
other  appUcable  laws  and  regulations. 

S  545.36    Loan*  to  acquir*  or  to  Improve 
real  estate. 

In  addition  to  any  other  limitations  in 
this  part  pertaining  to  real  estate  loans, 
loans  for  the  purpose  of  acquiring 
unimproved  real  estate  (or  loans  on  the 
security  of  unimproved  real  estate 
already  owned  by  the  borrower),  for 
financing  the  development  of  real  estate, 
on  the  security  of  building  lots  and  sites 
(including  a  lot  on  which  a 
manufactured  home  will  be  located),  for 
construction  of  structures  on  real  estate, 
or  for  the  rehabiUtation  of  real  estate 
shall  be  subject  to  the  provisions  of  this 
section. 

(a)  Such  loans  shall  not  exceed  the 
loan-to-value  ratios  adopted  under 

S  545.32(d)  of  this  part 

(b)  Such  loans  shall  be  repayable 
within  the  following  terms: 

(1)  Two  years:  loans  for  the 
construction  or  rehabilitation  of  an 
individual  single-family  dwelling; 

(2)  Three  years:  loans  for  the 
acquisition  of  land; 

(3)  Six  years:  loans  for  the 
construction  or  rehabihtation  of  multi- 
family  dwellings,  of  nonresidential  real 
estate,  or  of  more  than  one  single-family 
dwelling,  and  loans  on  the  sepjiuity  of 
building  lots  and  sites  (other  than  for  a 
borrower's  principal  residence); 

H)  Eight  years:  loans  to  finance  the 
development  of  real  estate; 

(5)  Fifteen  years;  loans  on  the  security 
of  building  lots  and  sites  for  single- 
family  dwellings  to  be  used  as  the 
borrower's  principal  place  of  residence 
(as  evidenced  by  a  borrower's 
certification  of  intention  that  the 
property  will  be  so  used). 

(c)  For  loans  made  to  finance  the 
development  of  real  estate,  loans  on  the 
security  of  building  lots  and  sites,  and 


construction  loans,  upon  release  of  any 
portion  of  the  security  property  from  the 
lien  securing  the  loan,  the  principal 
balance  of  the  loan  shall  be  reduced  by 
an  amoimt  at  least  equal  to  that  portion 
of  the  outstanding  loan  balance 
attributable  to  the  value  of  the  property 
to  be  released.  "Value"  for  the  purposes 
of  the  preceding  sentence  is  the 
appraised  value  fixed  at  the  time  the 
loan  was  made. 

(d)  Loan  documentation  for 
development  loans  shall  contain  a 
preliminary  development  plan  that  is 
satisfactory  to  the  Federal  savings 
association.  In  addition,  loans  to  one 
borrower  (as  defined  in  S  563.93  of  this 
chapter)  made  under  this  section  for  any 
one  development  project  shall  not 
exceed  two  percent  of  an  association's 
assets.  A  development  project  includes 
all  facilities  that  compose  an  integrated 
development  plan.  With  respect  to 
construction  loans,  Federal  savings 
associations  shall  reserve  the  right  to 
impose  limits  on  the  number  of 
structures  under  construction  at  a  given 
time. 

S  S4S.37    Combination  loans. 
.  (a)  Any  loans  authorized  by  this  part 
may  be  combined,  with  the  term  of  each 
loan  beginning  at  the  end  of  the  term  of 
the  preceding  loan  and  interest  and 
principal  payment  requirements  as 
specified  in  die  applicable  sections  of 
this  part. 

(b)  With  respect  to  a  combination  of 
loans  to  finance  development  of  real 
estate  and  loans  on  building  lots  and 
sites  and/ or  construction  loans,  whether 
or  not  development  has  been  completed: 

(1)  Beginning  not  more  than  three 
years  after  the  initial  disbursement  of 
loan  proceeds  for  construction  purposes, 
the  borrower  shall  make  monthly 
payments  sufficient  to  amortize,  on  a 
straight-line  basis,  that  portion  of  the 
principal  loan  balance  appficable  to  any 
improvement  including  the  building  site, 
over  the  remaining  term  of  the  loan,  and 

(2)  Beginning  not  more  than  four  years 
after  sudi  disbursement  the  borrower 
shall  make  monthly  payments  sufficient 
to  amortize,  on  a  straight-line  basis,  that 
portion  of  the  loan  balance  not 
appUcable  to  the  construction  of  any 
improvement  and  its  building  site,  over 
the  remaining  term  of  the  loan. 

(c)  For  a  combination  loan  that 
includes  the  acquisition  of  land,  the  loan 
contract  shall  provide  that  if  the 
development  or  construction  to  be 
financed  with  the  loan  has  not 
commenced  by  the  end  of  the  third  year 
from  the  initial  disbursement  of  the  loan 
proceeds,  the  loan  balance  outstanding 
shall  be  due  and  payable. 
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(d)  Notwithstanding  any  other 
provisions  of  this  section,  a  combination 
loan  for  nonstrjction  inclusive  of 
acquisition  and/or  development  other 
than  loans  for  single-family  dwellings  to 
be  used  as  the  principal  place  of 
residence  of  the  borrower  (which  n-isy 
be  repayable  within  the  period  allowed 
by  this  section  plus  40  years),  shall  be 
repayable  within  eleven  years. 

§  545.36    Insured  and  guaranteed  loans. 

Without  regard  to  any  other 
limitations  of  this  part  a  Federal 
savings  association  may  make  or  invest 
in  any  of  the  following: 

(a)  Loans  on  the  security  of  residential 
real  estate  that  constitute  guaranteed  or 
insured  loans  as  defined  in  S  541.13  or 

5  541.17  of  this  chapter,  or  that  are 
insured  or  guaranteed  by  an  agency  or 
instrumentality  of  a  state 

(1)  whose  full  faith  and  credit  is 
pledged  to  support  the  insurance  or 
guarantee,  or 

(2)  whose  insurance  or  guarantee 
program  is  approved  by  the  Federal 
Home  Loan  Mortgage  Corporation  or  the 
Federal  National  Mortgage  Association. 

(b)  Loans  on  the  security  of  residential 
real  estate  guaranteed  under  the 
Farmers  Home  Administration  (FmHA) 
Rural  Housing  Program:  Provided  That 

(1)  FmiiA  guarantees  at  least  eigbtj' 
percent  of  the  principal  amount  and 
accrued  interest  of  each  loan  made 
under  the  program; 

(2)  The  loan  terms  must  be  acceptable 
to  FmHA;  and 

(3)  The  Federal  savings  association 
invests  not  more  than  the  greater  of  2.5 
percent  of  its  assets  or  one-half  of  its 
regulatory  capital  in  the  aggregate  out- 
standing balance  of  the  non  guaranteed 
portions  of  all  loans  made  under  the 
program  and  held  by  the  Federal  savings 
association. 

(c)  Loans  on  the  security  of  non-    • 
residential  real  estate  that  are 
guaranteed  by  one  of  the  following 
agencies: 

(1)  Economic  Development 
Administration  (under  the  Public  Works 
and  Economic  Development  Act  of  1965, 
as  amended,  or  the  successor  to  that 
Act  or  the  Trade  Act  of  1974.  as 
amended); 

(2)  Farmers  Home  Administration 
(under  the  Consolidated  Farm  and  Rural 
Development  Act  of  1974.  as  amended); 

(3)  Small  Business  Administration 
(under  the  Small  Business  Investment 
Act  of  1958,  as  amended;  or  the  Small 
Business  Act  of  1953,  as  amended). 

S  545.39    Loans  guaranteed  undsr  the 
Foreign  Assistance  Act  of  1M1. 

(a)  Pursuant  to  section  5(c)(4)(C)  of 
the  Act  a  Federal  savings  association 


may  invest  in  any  housing  project  loan 
guaranty  under  section  221  of  the 
Foreign  Assistance  Act  of  1961,  as  in 
effect  before  Decembor  30, 1969:  any 
loans  guaranteed  under  section  224  of 
that  Act,  as  in  effect  before  December 
30. 1969;  or  any  loan  guaranteed  under 
sections  221  or  222  of  that  Act,  as  in 
effect  after  December  29. 1969.  subject  to 
paragraph  (b)  of  this  section. 

(b)  Requirements-  For  any  investment 
made  pursuant  to  this  section: 

(1)  "The  loan  agreement  shall  specify 
what  constitutes  an  event  of  default 
and  provide  that  upon  default  in 
payment  of  principal  or  interest  under 
such  agreement  the  entire  amoimt  of  the 
outstanding  indebtedness  thereunder 
shall  become  unmediately  due  and 
payable,  a*  the  lender's  option;  and 

(2)  The  contract  of  guaranty  shall 
cover  100  percent  uf  any  loss  of 
investment  thereunder,  except  for  any 
portion  of  the  loan  arising  out  of  fraud  or 
misrepresentation  for  which  the  party 
seeking  payment  is  responsible,  and 
provide  that  the  guarantor  shall  pay  for 
any  such  loss  in  U.S.  dollars  within  a 
specified  reasonable  time  after  the  date 
of  application  for  payment 

§  S45.40    Loans  on  iow-rent  housing. 

Limitations  in  this  part  relating  to 
maximum  loan  terms  and  loan-to-value 
ratios  shall  not  apply  to  any  loan 
secured  by  a  Uen  on  real  estate  which  is, 
or  is  being  constructed,  remodeled, 
rehabilitated,  or  renovated  to  be.  the 
subject  of: 

(a)  An  annual  contributions  contract 
for  low-rent  housing  under  former 
sections  23  or  5  of  the  United  States 
Housing  Act  of  1937,  as  amended,  or 

(b)  A  Housing  Assistance  Payment 
(HAP)  contract  for  low-income  housing 
imder  section  8  of  the  United  States 
Housing  Act  of  193^,  as  amended,  which 
the  borrower  has  agreed  in  writing  to 
enter  into  for  the  maximum  term 
available  for  the  particular  project  type 
and  financing; 

Provided,  That  no  loan  by  a  Federal 
savings  association  pursuant  to  the 
authority  of  this  section  shall  exceed  the 
applicable  loan-to- value  ratio  specified 
in  S  545.32(d)  or.  the  purchase  price  if 
the  security  property  is  to  be  purchased 
by  a  local  pubUc  housing  authority,  and 
in  no  event  shall  loan  proceeds  in 
excess  of  80  percent  of  such  appraised 
value  be  disbursed  to  the  borrower  until 
the  Department  of  Housing  and  Urban 
Development  has  issued  its  final 
approval  of  the  project  imder  the 
subsidy  program.  Loans  insured  under 
the  National  Housing  Act  may  be  made 
on  terms  and  conditions  permitted  by 
the  insuring  agency  as  provided  in 
S  545.38  of  this  chapter. 


§  04S.4 1    CofiNiiuiiliy  oeveiopniefit 
and  investments. 

(a)  General.  A  Federal  savings 
association  may  make  investments 
pursuant  to  section  5(c)(3)(B)  of  the  Act 
that  are  located  writhin  any  of  the 
following  areas: 

(1)  Any  neighborhood  strategy  area 
(as  defined  in  24  CFR  570.301(c)) 
receiving  concentrated  development 
assistance  under  Tide  I  of  the  Housing 
and  Community  Development  Act  of 
1974,  as  amended; 

(2)  Any  general  location  (as  specified 
in  24  CFR  570.3O6(b)(3)(ii))  which  is 
specified  in  a  community's  Housing 
Assistance  Plan  (as  defined  in  24  CFR 
570  306)  as  an  arsa  for  housing 

assis  jnce  goals  and  which  is  receiving 
such  concentrated  assistance; 

(3)  Any  urban  renewal  area  (as 
defined  in  section  110(a)  of  the  Housing 
Act  of  1949,  as  amended)  receiving  such 
concentrated  assistance  in  order  to 
finish  incomplete  lu-ban  renewal 
projects;  and 

(4)  Any  locales  specified  by  a 
com  IT' unity  as  receiving  Urban 
Development  Action  Grants  or 
otherwise  receiving  significant  amounts 
of  such  concentrated  assistance. 

(b)  Investment  in  loans  and  other 
obligot.'ons  secured  by  liens  on  real 
estate.  Such  investments  shall  conform 
to  all  limitations  in  this  part  545 
applicable  to  the  type  of  real  estate 
secuf-ing  the  investments. 

(c)  Investments  in  real  estate. 
Investments  in  real  estate  may  not 
exceed  the  appraised  value  of  the 
property  plus  usual  settlement  costs.  In 
determining  the  two-percent  statutory 
investment  limit  the  following  rules 
shall  apply: 

(1)  A  reasonable  allowance  for 
depreciation  computed  under  the 
straight-hne  method  may  be  deducted 
from  the  cost  of  improved  real  property 
or  investments  in  improved  real 
property  owned  by  die  Federal  savings 
association; 

(2)  If  a  leasehold  interest  in  land  is 
acquired,  the  annount  of  the  investment 
as  to  rental  obligations  under  the  lease 
shall  he  determined  on  the  basis  of  the 
"present  value  of  an  armui'y  due"  and 
for  tlie  purpose  of  such  determination, 
the  worth  of  money  shall  be  deemed  to 
be  a  market  rate  as  of  the  date  of  the 
lease:  and 

(3)  The  investment  in  improvements  to 
land  in  which  the  Federal  savings 
association  has  a  leasehold  interest 
shall  be  the  cost  to  the  Federal  savings 
association  of  the  improvement  less 
reasonable  allowance  for  amortization 
computed  under  the  straight-line 
method. 
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S54C.42    Horn* bnprovanwnt loans. 

For  any  home  improvement  loan,  with 
or  without  security,  made  pursuant  to 
section  5(c)(l){J)  of  the  Act,  installments 
shall  be  payable  at  least  quarterly,  the 
first  installment  due  no  later  than  120 
days  from  the  date  the  loan  is  made  and 
the  final  Installment  due  no  later  than  20 
years  and  32  days  from  such  date. 
Instalhnents  shall  be  substantially  equal 
except  to  the  extent  that  the  loan 
complies  with  mortgage  provisions 
authorized  by  SS  545.32(b)(4)  and  545.33 
(e)  and  (f)  of  this  part.  No  loan  contract 
may  provide  for  the  deferral  and 
capitalization  of  interest  on  a  loan  made 
under  this  section. 

S  S45.43    Statt  housing  cofporatlon 

tn  vsstment^nsursd. 

A  Federal  savings  association  may 
make  investments  in,  commitments  to 
invest  in.  loans  to,  or  commitments  to 
lend  to  any  state  housing  corporation 
(as  defined  in  {  571.8  of  this  chapter), 
pursuant  to  section  5(c)(l)(P)  of  the  Act. 
provided  that  the  aggregate  outstanding 
direct  investment  and  investment  in 
loans  and  loan  commitments  under  this 
section  shall  not  exceed  30  percent  of 
the  Federal  savings  association's  assets 
at  the  time  of  investment  and  shall  not 
exceed  10  percent  of  such  assets  for 
investments  in  state  housing 
corporations  located  outside  the  Federal 
savings  association's  home  state. 

§  545.44    Mortgage  transactions  with  th« 
Fsdsral  Horn*  Loan  Mortgag*  Corporation. 

Without  regard  to  any  other 
provisions  of  this  part,  a  Federal  savings 
association  may  enter  into  and  perform 
any  mortgage  transaction  with  the 
Federal  Home  Loan  Mortgage 
Corporation  specified  in  section  305(a) 
of  the  Federal  Home  Loan  Mortgage 
Corporation  Act  For  purposes  of  this 
section,  the  term  "mortgage"  shall  have 
the  meaning  prescribed  in  section  302(d) 
of  such  Act. 

S  S45.45    Manufacturod  horn*  financing. 

(a)  Definitions.  (1)  The  term 
Manufactured  home  shall  have  the  same 
definition  as  that  contained  in  the 
National  Manufactured  Home 
Construction  and  Safety  Standards  Act 
42  U.S.C.  5402(6). 

(2)  Manufactured  home  chattel  paper. 
The  term  "manufactured  home  chattel 
paper"  means  a  document  evidencing  an 
installment  sales  contract  or  a  loan  or 
interest  in  a  loan  secured  by  a  lien  on 
one  or  more  manufactured  homes  and 
equipment  installed  or  to  be  installed 
therein. 

(3)  Manufacturer's  invoice  price.  The 
term  "manufacturer's  invoice  price" 
means  a  manufacturer's  itemized 


charges,  shown  on  its  invoice,  for  a 
specifically  identified  manufactured 
home,  furnishings,  equipment  and 
accessories  installed  by  the 
manufacturer,  and  freight. 

(b)  General  investment  authority. 
Pursuant  to  section  5(c)(l)(J)  of  the 
Home  Owner's  Loan  Act  a  Federal 
savings  association  may  invest  in 
manufactured  home  chattel  paper  and 
interests  therein  without  Umitation  as  to 
percentage  of  assets. 

(c)  Inventory  financing.  A  Federal 
savings  association  may  invest  in 
manufactured  home  chattel  paper  which 
finances  a  manufactured  home  dealer's 
acquisition  of  inventory,  if: 

(1)  The  inventory  is  held  for  sale  by 
the  dealer  in  its  ordinary  course  of 
business; 

(2)  The  loan  evidenced  by  the  chattel 
paper  is  the  dealer's  obligation;  and 

(3)  The  loan  amount  does  not  exceed 
the  following: 

(i)  For  new  manufactured  homes,  100 
percent  of  manufacturer's  invoice  price 
for  each  manufactured  home  and 
equipment  to  be  installed  by  the  dealer; 

(ii)  For  used  manufactured  homes,  75 
percent  of  appraised  market  value  or 
other  generally  accepted  valuation  of 
each  manufactured  home,  including 
installed  equipment. 

(d)  Retail  financing — (I)  Insured  and 
guaranteed  loans.  A  Federal  savings 
association  may  invest  in  retail 
manufactured  home  chattel  paper  that  is 
insured  or  guaranteed,  as  defined  in 

§  541.13  or  S  541.17  of  this  subchapter,  or 
that  has  a  commitment  for  such 
insurance  or  guarantee. 

(2)  Conventional  loans.  A  Federal 
savings  association  may  invest  in 
conventional  retail  manufactured  home 
chattel  paper  if. 

(i)  The  manufactured  home  is  located 
at  a  manufactured  home  park  or  other 
permanent  or  semi-permanent  site; 

(ii)  The  manufactured  home  chattel 
paper  is  payable  within  20  years,  in 
monthly  payments  which  are 
substantially  equal  except  to  the  extent 
that  the  financing  complies  with 
mortgage  provisions  authorized  under 
§  545.33  (c)  and  (e)  of  this  part;  and 

(iii)  The  financed  amount  (excluding 
time-price  differential  or  interest, 
however  computed)  does  not  exceed  (A) 
in  the  case  of  a  new  manufactured 
home,  90  percent  of  the  buyer's  total 
costs,  including  freight  itemized  setup 
charges,  sales  or  other  taxes,  filing  and 
recording  fees  imposed  by  law  and 
premiums  for  related  insurance,  or  (B)  in 
the  case  of  a  used  manufactured  home, 
90  percent  of  the  appraised  market  value 
or  other  generally  accepted  valuation  of 
the  manufactured  home  plus  sales  and 
other  taxes,  filing  and  recording  fees 


imposed  by  law,  premiums  for  related 
insurance,  and  freight  and  itemized  set- 
up changes,  if  any. 

(3)  Combination  loans.  A  Federal 
savings  association  may  invest  in 
manufactured  home  chattel  paper  j 

secured  by  combinations  of 
manufactured  homes  and  lots  on  the 
following  terms: 

(i)  Affixed  manufactured  homes.  If  the 
wheels  and  axles  have  been  removed 
and  the  manufactured  home  is 
permanently  affixed  to  a  foimdation.  a 
loan  secured  by  a  combination  of 
manufactured  home  and  lot  on  which  it 
sits  may  be  treated  as  a  home  loan 
under  S  545.33. 

(ii)  Unaffixed  manufactured  homes.  If 
the  manufactured  home  is  not  affixed  in 
the  manner  described  in  paragraph 
id)(3)(i)  of  this  section,  a  Federal  savings 
association  may  make  a  loan  secured  by 
a  combination  of  manufactured  home 
and  lot  on  which  it  is  or  is  to  be  located 
if  the  financing  complies  with  the 
requirements  of  paragraphs  (d)(2)(i)  and 
(d)(2)(ii)  of  this  section  and  the  loan-to- 
value  ratio  does  not  exceed  75  percent 
of  the  appraised  value  of  the  lot  and  lot 
improvements  and  90  percent  of  the 
buyer's  total  costs  of  the  manufactiu-ed 
home  (or  valuation  of  used 
manufactured  home)  as  defined  in 
paragraph  (d)(2)(iii)  of  this  section. 

(iii)  Insured  and  guaranteed  loans. 
Notwithstanding  the  other  provisions  of 
paragraph  (d)(3)  of  this  section,  a 
Federal  savings  association  may  invest 
in  a  combination  manufactured  home 
and  lot  chattel  paper  that  is  insured  or 
guaranteed  as  defined  in  S  541.13  or 
1  541.17  of  this  subchapter,  or  that  has  a 
commitment  for  such  insurance  or 
guarantee. 

(e)  Sale  of  paper.  All  manufactured 
home  chattel  paper  sold  by  a  Federal 
savings  association  shall  be  sold 
without  recourse,  as  defined  in  5  561.55 
of  this  chapter. 

§  545.46    Commardai  loans. 

(a)  Investment  authority.  Pursuant  to 
section  5(c)(2)(A)  of  the  Act  a  Federal 
savings  association  may  invest  in,  sell, 
purchase,  participate  in.  or  otherwise 
deal  in  loans  for  commercial,  corporate, 
business,  or  agricultural  purposes: 
Provided,  That  at  any  one  time  the  total 
investment  made  under  this  sectjon 
shall  not  exceed  five  percent  of  ihe 
Federal  savings  association's  assets  (or 
7.5  percent  in  the  case  of  a  savings 
bar^)  prior  to  January  1. 1984,  and  ten 
percent  thereafter. 

(b)  Loans  covered.  Notwithstanding 
the  provisions  of  i  545.31  of  this  chapter, 
the  percentage-of-assets  limitations  in 
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paragraph  (aj  of  this  section  shall  apply 
to: 

(1)  Overdraft  loans  on  demand 
accounts;  and 

(2]  Commercial  loans  not  secured  by 
real  estate  that  are  made  by  a  service 
corporation  of  the  Federal  savings 
association: 

Provided.  That  in  the  case  of  a  service 
corporation  with  multiple  stockholders, 
the  amount  of  such  loans  attributed  to 
one  stockholder  Federal  savings 
association  will  be  calculated  pro  rata 
on  the  basis  of  the  percentage  of  the 
service  corpwation's  stock  owned  by 
the  Federal  savings  association. 

{545.47    Overdraft  loans. 

(a)  Authorization.  Pursuant  to  section 
5(c)(1)(A)  of  the  Act,  a  Federal  savings 
association  may  extend  secured  or 
unsecured  credit  to  cover  payment  of 
drafts  or  other  fluids  transfer  orders  in 
excess  of  the  available  balance  of  an 
account  aa  which  they  are  drawn, 
subject  to  the  limitations  of  this  section. 

(b)  Loans  not  subject  to  this  section. 
Extensions  of  credit  through  the  use  of 
drafts  or  other  funds  transfer  orders  for 
puiposes  other  than  the  payment  of 
bona  fide  overdrafts  or  which  result  in  a 
debit  balance  existing  for  more  than  30 
days  after  notice  shall  not  be  considered 
to  be  made  pursuant  to  this  section. 

(c)  Demand  accounts.  Overdraft  credit 
relating  to  demand  accounts  is  subject 
to  specific  limitations  set  forth  in 

S  545.46  of  this  chapter. 

S54S.49    Letters  of  credit 

(a)  A  Federal  savings  association  may 
issue  commercial  aixi  standby  letters  of 
credit  in  conformance  with  the  Uniform 
Commercial  Code  or  the  Uniform 
Customs  and  Practice  for  Dociunentary 
Credits  and  may  pledge  collateral  to 
secure  its  obUgations  thereunder, 
subject  to  the  following  requirements: 

(1)  Each  letter  of  credit  must 
conspicuously  state  that  it  is  a  letter  of 
credit 

(2)  The  issue's  undertaking  must 
contain  a  specified  expiration  date  or  be 
for  a  definite  term,  and  must  be  limited 
in  amount 

(3)  The  issuer's  obligation  to  pay  must 
be  solely  dependent  upon  the 
presentation  of  conforming  docximents 
as  specified  in  the  letter  of  credit  and 
not  upon  the  factual  performance  or 
nonperformance  by  tiie  parties  to  the 
underlying  transaction;  end 

(4)  The  account  party  must  have  an 
unqualified  obligation  to  reimburse  the 
issuer  for  payments  made  under  dte 
letter  of  crecht 

(b)  To  the  extent  fiinds  are  advanced 
under  a  letter  of  credit  without 
compensation  from  the  aocount  paity. 


the  amount  shall  be  treated  as  an 
extension  of  credit  subject  to 
percentage-of-assets  limits  and  other 
requirements  imder  an  appUcable 
provisioa  of  this  part  545. 

(545.49    Loans  on  eecuritiea. 

A  Federal  savings  association  may 
invest  in  loans  se<nired  by  obligations 
of,  or  by  obligations  fully  guaranteed  as 
to  principal  and  interest  by,  the  United 
States  or  any  agency  ot  instrumentality 
of  the  United  States  named  in 
i  566.1(g)(3)  of  this  chapter,  if: 

(a)  T^  borrower  is  a  financial 
institution  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  is  a 
broker  or  dealer  registered  with  the 
Securities  and  Exchange  Commission: 
and 

(b)  The  market  value  of  the  securities 
for  each  loan  at  least  equals  the  amount 
of  the  loan  at  the  time  it  is  made. 

{  54S.50    Consunter  loans. 

(a)  Authorization.  Pursuant  to  section 
5(c)(2)(D)  of  tiie  Act  a  Federal  savings 
association  may  make  consumer  loans, 
subject  to  the  limitations  of  this  section. 

(b)  Definition.  Consumer  loans 
include  loans  for  personal,  family  or 
household  purposes  and  loans 
reasonably  incident  thereto,  and  may  be 
made  as  either  open-end  or  closed-end 
consimier  credit  but  does  not  include 
credit  extended  in  connection  %vith 
credit  cards  nor  bona  fide  overdraft 
loans. 

(c)  Loans  to  dealers  in  consumer 
goods.  A  Federal  savings  association 
may  include  loans  to  dealers  in 
consumer  goods  to  finance  inventory 
and  floor  planning  in  the  total 
investment  made  imder  this  section.  For 
purposes  of  the  limitations  on  loans  to 
one  borrower,  loaiu  to  dealers  in 
consumer  goods  to  finance  inventory 
and  floor  plannii^  shall  be  treated  as 
commercial  loans. 

$545.51    Credit  cards. 

(a)  Authorization.  Pursuant  to  section 
S(bH4)  of  the  Act,  a  Federal  savings 
association  may  issue  credit  cards, 
exteiMi  credit  in  connection  therewith, 
and  otherwise  engage  in  or  participate 
in  credit  card  operations,  subject  to  the 
limitations  of  this  section. 

(b)  Credit  card  operations  may  be 
subject  to  S  545.141  of  this  part  If  a 
personal  security  identifier,  as  defined 
in  S  545.141(a)(2),  is  used  in  conjunction 
wridi  a  credit  card,  the  identifier  may  not 
be  disclosed  to  a  third  party. 

S54&52    Loans  on  savings  accounts. 

(a)  Authorization.  Pursoant  to  section 
5(c)(lKA)  of  the  Act.  a  Federal  savings 
association  may  jaake  loans  on  the 


security  of  its  saving  accounts,  wbeflier 
or  not  the  borrower  is  the  owner  of  the 
account  subject  to  the  iiniitatioDS  of  this 
section. 

(b)  Loans  may  be  made  pursuant  to 
this  section  if  the  Federal  savings 
association  obtains  a  hen  on,  or  a 
pledge  of,  such  eccomrts  as  security 
therefor.  Sach  a  loan  shall  not  exceed 
the  withdrawal  amount  of  the  savings 
account  and  shall  not  be  made  when  the 
Federal  savings  association  has  any 
unpaid  application  for  withdrawal  on 
file  more  than  14  days. 

S  545.53    finanoe  leaslno. 

(a)  Authorization.  Pursuant  to  sections 
5(c)(l)(B].  (cHZKA).  and  {c)(2Kp)  of  tfie 
Act  a  Federal  savings  association  may 
engage  in  leasing  activities  that  are  the 
functional  equivalent  of  lending,  subject 
to  the  limitations  of  this  section. 

(b)  General  (1}'A  Federal  savings 
association  may  become  the  legal  or 
beneficial  owner  of  tangible  personal 
property  or  real  property  for  tiie  purpose 
of  leasing  such  property,  may  obtain  an 
assignment  of  a  lessor's  interest  in  a 
lease  of  such  property,  and  may  incur 
obligations  incidental  to  its  position  as 
the  legal  or  beneficial  owner  and  lessor 
of  the  leased  property,  if: 

(i)  The  lease  is  a  net  full-payout  lease 
representing  a  non-cancelable  obligation 
of  the  lessee,  notwithstanding  the 
possible  early  termination  of  the  lease 
and 

(ii)  At  the  expiration  of  the  lease,  the 
Federal  savings  association  s  interest  in 
the  property  shall  be  liquidated  or 
released  on  a  net  basis  as  soon  as 
practicable. 

(2)  A  lease  of  tangible  personal 
property  made  to  a  natural  person  for 
personal,  family  or  household  purposes 
pursuant  to  this  section  shall  be  subject 
to  all  limitations  applicable  to  the 
amount  of  a  Federal  savings 
association's  investment  in  consumer 
loans.  A  lease  made  for  commercial, 
corporate,  business  or  agricultural 
purposes  pursuant  to  this  section  shall 
be  subject  to  all  limitations  applicable  to 
the  amount  of  a  Federal  savings 
association's  investment  in  commercial 
loans.  A  lease  of  residential  or 
nonresidential  real  property  made 
pursuant  to  this  section  shall  be  subject 
to  all  limitations  applicable  to  the 
amount  of  a  Federal  savings 
association's  investment  in  i«al  estate 
kians. 

(c)  Definitions.  For  Ae  puiposes  of 
this  section: 

(1)  The  tenn  "net  lease"  means  a  lease 
under  which  die  Federal  savngs 
association  will  not  direcdy  or 
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indirectly,  provide  or  be  obligated  to 
provide  for 

(i)  The  servicing,  repair  or 
maintenance  of  the  leased  property 
during  the  lease  term: 

(ii)  The  purchasing  of  parts  and 
accessories  for  the  leased  property: 
Provided,  That  improvements  and 
additions  to  the  leased  property  may  be 
leased  to  the  lessee  upon  its  request  in 
accordance  with  the  full-payout 
requirements  of  this  section; 

(iii)  The  loan  of  replacement  or 
substitute  property  while  the  leased 
property  is  being  serviced: 

(iv)  The  purchasing  of  insurance  for 
the  lessee,  except  where  the  lessee  has 
failed  to  discharge  a  contractual 
obligation  to  purchase  or  maintain 
insurance:  or 

(v)  The  renewal  of  any  license, 
registration  of  fihng  for  the  property 
unless  such  action  by  the  Federal 
savings  association  is  necessary  to 
protect  its  interest  as  an  owner  or 
financier  of  the  property. 

(2)  The  term  "full-payout"  lease 
means  one  from  which  the  lessor  can 
reasonably  expect  to  realize  a  return  of 
its  full  investment  in  the  leased 
property,  plus  the  estimated  cost  of 
financing  the  property  over  the  term  of 
the  lease,  from  rentals,  ectimated  tax 
benefits,  guarantees  and  other  sources, 
and  the  estimated  residual  value  of  the 
property  at  the  expiration  of  the  initial 
term  of  the  lease: 

Provided,  That  no  more  than  20  percent 
of  the  return  may  be  realized  from  the 
residual  value  of  the  property  at  the 
expiration  of  the  initial  term  of  the  lease. 
Both  the  estimated  residual  value  of  the 
property  and  that  portion  of  the 
estimated  residual  value  relied  upon  by 
the  lessor  to  satisfy  the  requirements  of 
a  full-payout  lease  must  be  reasonable 
in  light  of  the  natxu%  of  the  leased 
property  and  all  relevant  circiunstances 
so  that  realization  of  the  lessor's  full 
investment  plus  the  cost  of  financing  the 
property  depends  primarily  on  the 
creditworthiness  of  the  lessee,  and  not 
on  the  residual  market  value  of  the 
leased  property.  The  maximum  term  of  a 
full-payout  lease  shall  be  40  years. 

(d)  Salvage  powers.  If,  in  good  faith,  a 
Federal  savings  association  beUeves 
that  there  has  been  an  unanticipated 
change  in  conditions  that  threatens  its 
financial  position  by  significantly 
increasing  its  exposure  to  loss,  the 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section  shall  not  prevent  the  Federal 
savings  association: 

(1)  As  the  owner  and  lessor  under  a 
net  full-payout  lease,  from  taking 
reasonable  and  appropriate  action  to 
salvage  or  protect  the  value  of  the 


property  or  its  interest  arising  under  the 
lease: 

(2)  As  the  assignee  of  a  lessor's 
interest  in  a  lease,  fi-om  becoming  the 
owner  and  lessor  of  the  leased  property 
pursuant  to  its  contractual  right,  or  from 
taking  any  reasonable  and  appropriate 
action  to  salvage  or  protect  the  value  of 
the  property  or  its  interest  arising  under 
the  lease:  or 

(3)  From  including  any  provisions  in  a 
lease,  or  from  making  any  additional 
agreements,  to  protect  its  financial 
position  or  investment  in  the 
circiunstances  set  forth  in  paragraphs 
(d](l)  and  (d)(2)  of  this  section. 

§§545.54-545.70    [Reserved] 

§  545.71    Uquid  assets. 

A  Federal  savings  association  may 
invest  in  assets  that  are  described  in 
S  566.1(g)  of  this  chapter.  For  piuposes 
of  this  section,  the  maturity  limitations 
(except  those  for  banker's  acceptances) 
of  5  566.1(g)  shall  not  apply. 

§  545.72    Government  obligations. 

Pursuant  to  section  5(c)(1)(H)  of  the 
Act,  a  Federal  savings  association  may 
invest  in  obligations  of  or  issued  by  any 
state,  territory  or  possession  of  the 
United  States  or  political  subdivision 
thereof  (including  any  agency, 
corporation,  or  instrumentaUty),  subject 
to  the  following  conditions: 

(a)  Government  obligations  must 
continue  to  hold  one  of  the  four  highest 
national  investment  grade  ratings,  or 
must  be  issued  by  a  pubhc  housing 
agency  and  backed  by  the  full  faith  and 
credit  of  the  United  States. 

(b)  Notwithstanding  the  limitations 
contained  in  paragraph  (a)  of  this 
section,  a  Federal  savings  association 
may  invest  up  to  one  percent  of  its 
assets  in  the  obligations  of  a  state, 
territory,  possession  or  political 
subdivision  in  which  the  association's 
home  office  or  a  branch  office  is  located. 

(c)  Investment  in  gold-related 
obligations  is  prohibited. 

§  545.73    Inter-Amertcan  Savings  and  Loan 
Bank. 

Pursuant  to  section  5(c)(4)(C)  of  the 
Act.  a  Federal  savings  association  may 
invest  in  the  share  capital  and  capital 
reserve  of  the  Inter-American  Savings 
and  Loan  Bank,  subject  to  the  following 
conditions: 

(a)  The  Federal  savings  association's 
regulatory  capital  meets  the 
requirements  of  9  567.2  of  this  chapter, 
including  any  individual  minimum 
capital  requirement  established  under 
S  567.3  of  this  chapter  or  by  a  capital 
directive  issued  pursuant  to  {  567.4  of 
this  chapter,  and  all  losses  have  been 
o^set  by  specific  loss  allowances  to  the 


extent  required  by  S  563.172  of  this 
chapter 

(b)  The  Federal  savings  association's 
aggregate  investment  pursuant  to  this 
paragraph  (b),  including  the  amount  of 
any  obligations  undertaken  to  provide 
said  Bank  with  reserve  capital  in  the 
futiue  (call-able  capital),  will  not,  as  a 
result  of  such  investment,  exceed  one- 
quarter  of  one  percent  of  its  assets  or 
$100,000,  whichever  is  less;  and 

(c)  The  Federal  savings  association's 
aggregate  investment  under  this 
paragraph  (c)  and  its  aggregate 
outstanding  principal  amount  of 
investment  under  section  5(c)(4)(C)  of 
the  Act,  will  not,  as  a  result  of  such 
investment,  exceed  one  percent  of  its 
assets. 

§  545.74    Service  coiporations. 

(a)  Definitions.  As  used  in  this 
section — 

(1)  Aggregate  outstanding  investment 
means  the  sum  of  amounts  paid  to 
acquire  capital  stock  or  securities  and 
amounts  invested  in  obligations  of 
service  corporations  less  amounts 
received  bom  the  sale  of  capital  stock  or 
securities  of  service  corporations  and 
amounts  paid  to  the  association  to  retire 
obligations  of  service  corporations.  It 
also  includes  all  nonconforming  loans 
and  conforming  loans  to  the  extent  that 
they  exceed  the  amoimts  specified  in 
paragraph  (d)(2)  of  this  section. 

(2)  Conforming  loan  means  a  loan  or 
portion  thereof  which  a  Federal  savings 
association  may  make  under  any 
provision  of  this  part  other  than  this 
section,  except  a  loan  made  under  12 
U.S.C.  1464(c)(3)(C}-(D).  A  guarantee  or 
take-out  commitment  with  respect  to  a 
loan  which  could  have  been  made  by  a 
Federal  savings  association  as  a 
conforming  loan  may  be  deemed  a 
conforming  loan  for  purposes  of  this 
section  if  the  Federal  savings 
association  complies  with  all 
requirements  of  this  chapter,  including 
appraisal  and  recordkeeping 
requirements,  as  though  it  were  itself 
making  the  loan  subject  to  its  guarantee 
or  take-out  commitment 

(3)  Joint  venture  means  any  joint 
undertaking  by  a  service  corporation  or 
a  wholly-owned  subsidiary  thereof  with 
one  or  more  persons  or  legal  entities  in 
any  form,  including  a  joint  tenancy, 
tenancy  in  common,  or  partnership  and 
including  investment  in  a  corporation 
other  than  a  wholly-owned  subsidiary. 

(4)  Subsidiary  includes  a  wholly- 
owned  subsidiary  and  any  joint  venture 
in  which  a  service  corporation  or 
wholly-owned  subsidiary  thereof: 
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(i)  Owns,  controls,  or  holds  wnth 
power  to  vote  more  than  25  percent  of 
the  capital  stock. 

(ii)  la  a  general  partner,  or 

(iii)  Is  a  limited  partner  and  has 
contributed  more  than  25  percent  of  the 
limited  partnership's  capital 

(b)  General.  Pursuant  to  12  U5.C. 
1464(c)(4)(B),  a  Federal  savings 
association  may  invest  in  service 
corporations  organized  under  the  laws 
of  the  state  (including  the  District 
commonwealth,  territory  or  possession] 
in  which  the  association's  home  oSice  is 
located,  provided  that: 

(IJ  The  service  corporation's 
activities,  performed  directly  or  through 
one  or  more  wholly-owned  subsidiaries 
or  joint  venttires,  consist  of  one  or  more 
of  the  activities  set  forth  in  paragraph 
(c)  of  this  section,  or  are  otherwise 
specifically  approved  by  the  Office 
subsequent  to  the  Office's  review  of  an 
application: 

(2)  Approval  of  the  Office  is  obtained 
before  any  activity  of  the  service 
corporation  is  performed  throu^  one  or 
more  Joint  ventures  if  a  director,  officer, 
or  controlling  person  of  any  stockholder 
of  the  service  corporation  has  a  direct  or 
indirect  beneficial  interest  in  the  joint 
venture; 

(3)  If  all  of  the  capital  stock  is  held  by 
fewer  dian  five  savings  associations,  or 
more  than  40  percent  of  such  stock  is 
held  by  one  savings  association,  with  a 
home  office  in  such  state,  then  the 
consoUdated  debt  outstanding  at  any 
one  time  (to  holders  of  its  capital  stock 
and  to  others)  of  the  service  corporation 
and  its  subsidiaries  may  not  exceed: 

(i)  Ten  times  the  total  of  the  service 
corporation's  consohdated  regulatory 
capital  and  its  unsecured  debt 
(excluding  accounts  payable  incurred  in 
the  ordinary  course  of  business  and  paid 
within  60  days)  to  holders  of  at  least  25 
percent  of  its  capital  stodq  or 

(ii)  Twenty  times  such  total  if  the 
service  corporation  is  engaged  solely  in 
the  activities  set  forth  in  paragraph 
(c)(l)(i)  of  this  section.  The  consoUdated 
debt  of  the  service  corporation  and  its 
subsidiaries  shall  indude  the  entire 
amount  of  any  obligation  of  the  service 
corpcH'ation  or  subsidiary  resulting  from 
the  sale  of  loans  with  recourse: 

(4)  The  service  oorporation  must  agree 
in  writii^  to  permit  and  to  pay  the  cost 
of  such  examination  as  the  Office  deems 
necessary; 

(5)  The  Office  may  limit  service 
corporation  activitiea.  or  refuse  to 
permit  activities,  for  supervisory 
reasons. 

(6)  Prior  approval  of  the  Office  must 
be  obtained  for  investment  in  a  service 
corporation  or  for  investment  by  a 
service  coiporation  in  a  joint  venture  or 


subsidiary  if  the  purpose  of  the 
investment  is  to  acquire  a  going 
business  for  an  aaaount  exceeding  the 
lair  market  vakie  of  the  tangible  net 
assets  of  that  business  from  s  director  or 
officer  of  an  association  which  owns 
any  of  the  capital  stock  of  the  service 
corporation  or  from  an  entity  in  which  a 
director  or  officer  of  the  association  has 
a  direct  or  indirect  beneficial  interest  or 
is  a  director,  officer,  controlling  person, 
partner,  or  frustee. 

(7)  The  association  shall  notify  the 
FDIC  and  the  Office  not  less  than  30 
days  prior  to  the  establishment  or 
acquisition  of  any  service  corporation, 
and  not  less  than  30  days  prior  to  the 
commencement  of  any  new  activity 
through  a  service  corporation.  This 
notice  requirement  is  in  addition  to  any 
application  diat  may  be  required  under 
paragraph  (c)  of  this  section.  Notice 
required  under  this  paragraph  (b)(7) 
shall  be  made  to  the  Office  as  follows: 
one  copy  of  such  notice  shall  be 
submitted  to  the  Senior  Deputy  Director 
for  Supervision  (Operations)  and  one 
copy  of  such  notice  shall  be  submitted  to 
the  District  Director. 

(c)  Permitted  activities.  A  service 
coiporation  in  which  a  Federal  savings 
association  may  invest  is  permitted  to 
engage  in  sudi  activities  t^asonably 
related  to  the  activities  of  Federal 
savings  associations  as  the  Office  may 
approve.  Applications  for  approval  to 
engage  in  such  activities  shall  be  made 
to  the  District  Director.  In  addition,  a 
service  corporation  may  engage  in  the 
following  activities  without  prior  Office 
approval  provided  the  notice  required 
by  paragraph  (bH7)  of  this  section  has 
been  given: 

(1)  Loans.  Originating,  investing  in, 
selling,  purchasing  (including  purchasing 
participations  in)  servicing,  or  otherwise 
dealing  in  (includkig  brokerage  or 
warehousing),  any  of  the  following: 

(i)  Loans,  and  participations  in  loans, 
on  a  prudent  basis  and  secured  by  real 
estate  or  liens  on  manufactured  homes; 

(ii)  Loans,  and  participations  in  loans 
with  or  without  security,  for  altering, 
repairing,  improving,  equipping,  or 
furnishing  real  estate; 

(iii)  Loans  and  participations  in  loans 
for  business  purposes  secured  in  part  by 
real  estate  and  insured  or  guaranteed  by 
an  agency  of  the  United  States; 

(iv)  Educational  loans  and 
participations  therein; 

(v)  Consimter  loans,  including 
inventory  and  floor  planning  loans,  and 
participations  therein; 

(vi)  Commercial  loans  and 
partidpations  therein:  Prorided,  That: 
such  loans  together  with  coouBercial 
loans  made  by  the  parent  assodatian 
pursuant  to  1 545.46  of  this  part  do  not 


exceed  ten  peroenl  of  tike  assets  of  the 
parent  Where  a  service  corporation  is 
owned  by  more  than  one  assodatioa. 
each  parent  {or  purposes  of  this 
calculation  shall  inclnde  a  portion  of  the 
subsidiary's  comaMfdai  loans  in  the 
proportion  of  that  parent's  investment  in 
the  service  corporation. 

(2)  Services  primarily  for  financial 
institutions.  Performing  any  of  die 
following  services,  primarily  for 
financial  institutioos: 

(i)  Credit  analysis,  appraising, 
construction  loan  inspection,  and 
abstracting; 

(ii)  Developing  and  administering 
persormel  b«iefit  programs,  induding 
life  insurance,  health  insurance,  and 
pension  or  retirement  plans: 

(iii)  Researcii,  studies,  and  surveyr, 

(iv)  Developing  and  operating  storage 
facilities  for  microfilm  or  other  dupHcate 
recordr, 

(v)  Advertising,  brokerage  and  other 
services  to  procure  and  retain  both 
savings  accounts  and  loans,  but  not 
pooling  savings  accounts  or  sohdting  or 
promoting  pooled  savings  accounts; 

(vi)  Serving  as  escrow  agent  or  as 
trustee  under  deeds  of  trust  including 
executing  and  delivering  conveyances, 
reconveyances,  and  transfers  of  title; 

(vii)  Providing  liquidity  management 
investment  advisory  and  consulting 
services; 

(viii)  Providing  clerical,  accounting, 
and  internal  auditing  services; 

(ix)  Establishing,  owning,  leasing, 
operating  or  maintaining  remote  service 
units: 

(x)  Purchase  of  office  suppUes, 
furniture,  and  equipment 

(3)  Real  estate  servicea.  (i) 
Maintaining  and  managing  real  estate. 
induding  real  estate  used  for 
agricultural  purposes; 

(ii)  Managing  owners'  associations  for 
condominium,  cooperative,  {fanned  Unit 
Development  or  other  rental  real  estate 
projects; 

(iii)  Providing  home  ownership  and 
financial  counseling; 

(iv)  Providing  relocation  services; 

(v)  Providing  real  estate  brokerage 
services  for  property  owned  by  an 
association  that  owns  capital  stock  of 
the  service  corporation,  the  service 
corporation,  or  a  joint  venture  in  which 
the  service  corporation  participates,  but 
not  for  property  owned  by  third  parties; 

(vi)  Acquiring  real  estate  for  prompt 
development  or  sulxhviaion.  for 
construction  of  improvements,  for  resale 
or  leasing  to  others  for  sach 
construction,  cv  for  use  as  manufactured 
home  sites:  Provided  That  any 
develofnnent  snbdiviaian.  and 
constructioa  ti  improvements  is  to  be 
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completed  within  eleven  years  after 
acquisition  of  the  real  estate,  unless 
such  period  Is  extended  by  the  District 
Director  upon  written  application  by  the 
service  corporation,  which  application 
shall  be  supported  by  information 
evidencing  that  the  service  corporation 
will  proceed  or  has  proceeded  in 
accordance  with  a  prudent  development 
plan  and  has  not  caused  undue  delay  in 
the  completion  of  construction:  and 
Provided  further,  That  acquisition  of  an 
option  to  purchase  is  not  an  acquisition 
for  the  purpose  of  determining  the 
periods  provided  for  in  this  paragraph 
(c){3)(vi): 

(vii)  Acquiring  improved  real  estate  or 
manufactured  homes  to  be  held  for 
rental  or  resale,  or  for  remodeling, 
renovating,  or  demolishing  and 
rebuilding  for  sale  or  rental; 

(viii)  Acquiring,  maintaining  and 
managing  real  estate  (improved  or 
unimproved)  to  be  used  for  offices  and 
related  facilities  of  a  stockholder  of  the 
service  corporation,  or  for  such  offices 
and  related  facilities  and  for  rental  or 
sale,  if  such  acquisition,  maintenance 
and  management  is  performed  under  a 
prudent  program  of  property  acquisition 
to  meet  either  the  stockholder's  present 
needs  or  reasonable  future  needs  for 
office  and  related  facilities;  Provided, 
That  without  prior  approval  of  the 
Office,  no  service  corporation  shall 
acquire  such  real  estate  if,  as  a  result  of 
the  acquisition,  the  outstanding 
aggregate  book  value  of  all  such  real 
estate  owned  by  the  stockholder  and  its 
service  corporations  would  exceed  their 
consolidated  regulatory  capital. 

(4)  Securities  brokerage  services,  (i) 
Execution  of  securities  transactions  on 
an  agency  or  riskless  principal  basis 
solely  upon  the  order  of  and  for  the 
account  of  customers,  and  the  provision 
of  standardized  and  individualized 
investment  advice  to  Individuals  or 
entities,  provided  that  the  service 
corporation: 

(A)  Conducts  securities  brokerage  and 
investment  advisory  activities  in  an  area 
that  is  clearly  identified  and 
distinguished  from  the  areas  where  the 
association's  depository  functions  are 
performed; 

(6)  Distinguishes  advertising  by  the 
service  corporation  from  that  of  the 
association,  such  that  advertising  does 
not  confuse  securities  transactions 
executed,  securities  purchased,  or 
investment  advice  provided  by  the 
service  corporation  with  federally- 
insured  deposits;  that  the  advertising 
indicates  that  the  service  corporation 
and  broker-dealer,  and  not  the 
association,  is  providing  the  securities 
brokerage  or  investment  advisory 
services,  identifies  the  broker-dealer  in 


advertising,  and  does  not  use  the  logo  of 
the  parent  association  in  the  text  of  any 
advertisement  prepared  or  distributed 
by  the  service  corporation  or  the  broker- 
dealer  or  in  the  text  of  any 
advertisement  for  specific  securities 
products; 

(C)  Where  the  service  corporation 
contracts  with  a  third-party  broker- 
dealer,  has  a  written  contract  with  the 
broker-dealer  that  provides  that  the 
broker-dealer  agrees  to  indemnify  fully 
the  service  corporation  and  the 
association  for  any  liability  arising  from 
the  negligence,  recklessness,  or 
intentional  conduct  of  the  broker-dealer 
or  its  employees,  and  that  sets  forth 
operating,  marketing,  compensation,  and 
other  relevant  terms; 

(D)  Provides  to  the  District  Director  or 
his  or  her  designee  an  initial  opinion  of 
counsel  or  an  opinion  from  the  senior 
securities  principal  responsible  for 
overseeing  the  subject  brokerage 
program  that  the  program  has  been 
estabUshed  pursuant  to  operational 
procedures  that  are  intended  to  ensure 
that  the  program  is  conducted  in 
conformity  with  applicable  securities 
laws  and  regulations  and  that  such 
procedures  include  internal  controls  and 
supervisory  systems  that  have  been 
established  and  are  to  be  applied  to 
detect  and  prevent  violations  of  federal 
securities  statutes,  the  rules  adopted 
thereunder,  and  the  rules  of  self- 
regulatory  organizations  applicable  to 
broker-dealers,  including  but  not  limited 
to  those  provisions  designed  to  prevent 
churning,  unsuitable  recommendations, 
charging  excessive  prices,  and  the 
making  of  fraudulent  representations  in 
connection  with  the  offer,  sale,  or 
purchase  of  securities  ("the 
regulations");  and  on  an  annual  basis 
thereunder  provides  a  certification  by 
the  senior  securities  principtd 
responsible  for  supervising  and 
overseeing  the  subject  brokerage 
program  that  he  or  she  has  discharged 
the  obligations  incumbent  upon  him  or 
her  by  reason  of  such  procedures  and 
systems  previously  described  and  has 
no  reasonable  behef  or  cause  to  believe 
that  such  procedures  and  systems  have 
not  been  and  are  not  being  compHed 
with  or  that  a  violation  of  the 
regulations  has  occurred; 

(E)  Does  not  condition  the  provision  of 
securities  services  to  a  customer  on  the 
customer's  utilizing  services  of  any 
affiliate  of  the  association,  the  service 
corporation,  or  a  broker-dealer. 

(ii)  Service  corporation  activities 
authorized  under  this  paragraph  (c)(4)(ii) 
may  not  include  the  following  activities: 

(A)  Execution  of  securities 
transactions  on  a  principal  basis, 
including  market-making  and 


underwriting,  except  on  a  riskless 
principal  basis,  and  except  as  permitted 
under  paragraph  (c)(3)  of  this  section; 

(B)  Payment  to  any  employee  of  the 
association  of  a  referral  fee,  bonus,  or 
any  Incentive  compensation,  in  cash  or 
in  kind,  for  referring  any  customer  to  the 
service  corporation  except  as  may  be 
consistent  with  a  "no-action"  letter 
received  by  the  association  from  the 
U.S.  Securities  and  Exchange 
Commission  ("SEC"),  stating  that  the 
SEC  will  not  recommend  enforcement 
section  if  association  employees  receive 
the  planned  referral  fee  but  do  not 
register  with  a  broker-dealer  and  the 
association  does  not  register  as  a 
broker-dealer, 

(C)  Solicitation  of  a  person  to  execute 
a  transaction  in  a  specific  secxuity  by 
any  registered  representative; 

(D)  Indemnification  by  the  service 
corporation  to  a  degree  greater  than  the 
indenmification  provided  to  it  by  the 
third-party  broker-dealer,  and  the 
association  is  prohibited  from 
indemnifying  a  third  party  broker- 
dealer 

(E)  Extension  of  margin  credit  by  the 
association  to  customers  of  the  service 
corporation  or  broker-dealer 

(F)  Entry  into  any  third-party  contract 
with  a  broker-dealer,  directiy  by  the 
association;  and 

(G)  Non-registered  representatives 
who  are  dual  or  sole  employees  of  the 
association  performing  tasks  other  than 
clerical  for  ministerial  tasks;  prohibited 
activities  include  accepting  or  delivering 
money  or  securities  and  taking  orders  to 
execute  securities  transactions. 

(iii)  Any  association  that  intends  to 
acquire  or  establish  a  service 
corporation  to  engage  in  preapproved 
securities  brokerage  activities  shall 
furnish  to  the  District  Director  or  his  or 
her  designee,  no  earlier  than  180  days 
and  no  later  than  30  days  prior  to  the 
commencement  of  operations,  written 
notice  containing  a  full  description  of 
the  brokerage  services  to  be  provided, 
together  with  copies  of  all  executed 
contractual  agreements  and  memoranda 
between  the  service  corporation  and 
broker-dealers,  investment  advisors,  the 
parent  savings  association,  and  their 
affiliates,  pra/ormo  income  statements 
for  a  three  year  period,  any  required 
professional  opinions,  and  a  reasoned 
legal  opinion  from  counsel  that  the 
seciuities  brokerage  service  quaUfy  as 
preapproved  under  this  paragraph 
(c)(4)(iii). 

(iv)  The  District  Director  or  his  or  her 
designee  may  request  additional 
information  at  any  time  regarding  the 
operations  of  the  service  cdtporation  if 
he  or  she  has  supervisory  concerns 


Federal  Register  /  VoL  54.  No.  229  /  Thursday,  November  30.  1989  /  Rules  and  Regulations     49505 


about  the  activity,  has  evidence  that  the 
activity  may  not  be  in  the  best  interest 
of  the  association  or  service  corporation, 
or  has  questions  as  to  whether  the 
activities  are  being  conducted  in  a 
manner  that  is  preapproved. 

(5)  Other  investments,  (i)  Making 
investments  in  securities  and  in 
corporations  or  partnerships  authorized 
by  tide  DC  of  the  Housing  and  Urban 
Development  Act  of  1968; 

(ii)  Investing  in  savings  accounts  in  a 
savings  association  that  is  a  stockholder 
of  the  service  corporation:  Provided, 
That  the  service  corporation  receives  no 
consideration,  other  than  interest  at  the 
current  market  rate,  for  opening  or 
maintaining  any  such  account; 

(iii)  Investing  in  the  capital  stock  or  in 
the  accounts  of  an  interim  Federal 
savings  association  or  an  interim  state 
savings  association  that  has  been 
chartered  solely  for  the  purpose  of 
becoming  a  constituent  in  a  merger  that 
will  resulfln  the  acquisition  of  a  stock 
association  by  a  savings  and  loan 
holding  company  or  by  a  company 
which  will,  after  the  acquisition,  be  a 
savings  and  loan  holding  company; 

(iv)  Investing  in  tax-exempt  bonds  of 
state  governments  or  political 
subdivisions  thereof  used  to  finance 
residential  real  property  for  family  units 
and  issued  pursuant  to  section  103  of  the 
Internal  Revenue  Code,  and  tax-exempt 
obligations  of  public  housing  agencies 
used  to  finance  housing  projects  with 
rental  assistance  subsidies  and  issued 
pursuant  to  section  11(b)  of  the  United 
States  Housing  Act  of  1937,  as  amended; 
and 

(v)  Investing  in  the  capital  of  a  small 
business  investment  company  or 
minority  enterprise  small  business 
investment  company  licensed  pursuant 
to  section  302(d)  of  the  Small  Business 
Investment  Act  of  1958  by  the  U.S.  Small 
Business  Administration  to  invest  in 
small  businesses  engaged  exclusively  in 
the  activities  listed  in  paragraph  (c)(1) 
through  (c)(6)  of  this  section; 

(vi)  Exigaging  in  interest  rate  futures 
transactions  subject  to  the  provisions  of 
i  563.174  of  this  chapter,  but  not  subject 
to  any  notification  requirements  thereof; 

(vii)  Engaging  in  financial  options 
trading  subject  to  the  provisions  of 
I  563.175  of  this  chapter; 

(viii)  Making  investments  specified  in 
19  545.71-73  and  545.76  and  in  12  U.S.C. 
1464(c)(1)  (C)  through  (F),  (M)  and  (N). 
(6)  CHher  services,  (i)  Preparing  state 
and  Federal  tax  returns  for  individuals 
or  organizations  that  are  not 
corporations  operated  for  profit; 

(U)  Insurance  brokerage  or  agency  for 
liability,  casualty,  automobile,  life, 
health,  accident,  or  titie  insiu-ance,  but 
not  private  mortgage  insurance; 


(iii)  Providing  fiduciary  services  upon 
application  to  the  Office  pursuant  to 
i  550.2,  and  subject  to  the  conditions 
provided  in  (S  550.1  through  550.16  of 
this  subchapter; 

(iv)  Issuing  notes,  bonds,  debentures, 
or  other  obligations  or  securities; 

(v)  Issuing  credit  cards,  extending 
credit  in  connection  therewith,  and 
otherwise  engaging  in  or  participating  in 
credit  card  operations: 

(vi)  Acquiring  personal  property, 
including  office  equipment,  for  the 
purpose  of  leasing  such  property  or 
obtaining  an  assignment  of  a  lessor's 
interest  in  a  lease  of  such  property; 

(vii)  Providing  data  processing 
services  to  the  extent  permitted  to  the 
parent  association  pursuant  to  \  545.138 
of  this  part: 
(viii)  Issuing  letters  of  credit: 
(ix)  Purchase  and  sale  of  gold  coins 
minted  and  issued  by  the  United  States 
Treasury  pursuant  to  Pub.  L  99-185, 99 
Stat.  1177  (1985). 

(7)  Activities  reasonably  incident  to 
those  listed  in  paragraphs  (c)(1)  through 
(c)(6)  of  this  section. 

{d)  Amount  of  investment  (1)  An 
association  may  invest  under  this 
section  in  the  capital  stock,  obligations, 
or  other  securities  of  service 
corporations:  Provided,  That  its 
aggregate  outstanding  investment  does 
not  exceed  three  percent  of  assets,  and 
any  investment  in  excess  of  two  percent 
of  assets  serves  primarily  community, 
inner-city  or  community  development 
purposes.  The  investment  limitations  of 
this  paragraph  (d)(1)  shall  include  all 
loans  (but  not  including  accounts 
payable  incurred  in  the  ordinary  course 
of  business  and  paid  within  60  days) 
secured  and  unsecured,  and  all 
guarantees  or  take-out  commitments  of 
such  loans,  to  service  corporations  or 
any  subsidiaries  thereof,  and  to  joint 
ventures  of  such  service  corporations  or 
subsidiaries,  whether  or  not  the 
association  is  a  stockholder  therein.  An 
association  with  an  aggregate 
outstanding  mvestment  in  excess  of  two 
percent  of  assets  shall  designate 
investments  that  serve  primarily 
community,  inner-city  or  community 
development  purposes  which  shall 
include  the  following: 

(i)  Investments  in  govemmentally 
insured,  guaranteed,  subsidized  or 
otherwise  sponsored  programs  for 
housing,  small  farms,  or  businesses  that 
are  local  in  character, 

(ii)  Investments  for  the  preservation  or 
revitalization  of  either  urban  or  rural 
communities; 

(iii)  Investments  designed  to  meet  the 
community  development  needs  of,  and 
primarily  benefit,  low-  and  moderate- 
income  communities;  or 


(iv)  Other  commimity,  inner-city  or 
community  development-related 
investments  approved  by  the  District 
Director. 

(2)  In  addition  to  amounts  which  it 
may  invest  under  paragraph  (d)(1)  of 
this  section,  an  association  that  meets 
its  applicable  minimum  regulatory 
capital  requirement  may  lend  additional 
amounts  as  follows: 

(i)  An  amount  not  to  exceed 
regulatory  capital  may  be  invested  in 
conforming  loans  and  functionaUy 
equivalent  leases  made  to  each  service 
corporation  of  which  the  association 
Q-yKTM  or  holds  With  power  to  vote  not 
more  than  ten  percent  of  the  capital 
stock  and  to  each  joint  venture,  in  which 
a  service  corporation  in  which  the 
association  is  a  stockholder,  including 
subsidiaries  of  such  service  corporation: 

(A)  Owns  or  holds  with  power  to  vote 
not  more  than  a  total  of  ten  percent  of 
the  capital  stock,  or 

(B)  Is  a  limited  partner  and  has 
contributed  not  more  than  ten  percent  of 
such  joint  venture's  capitaL 

(ii)  An  aggregate  outstanding  amount 
not  to  exceed  fifty  percent  of  regulatory 
capital  may  be  invested  in  conforming 
loans  and  functionally  equivalent  leases 
to  all  service  corporations  in  which  the 
association  owns  more  than  ten  percent 
of  the  capital  stock,  and  to  all  joint 
ventures  in  which  service  corporations 
in  which  the  association  is  a 
stockholder,  including  subsidiaries  of 
such  service  corporations: 

(A)  Own  or  hold  with  power  to  vote 
more  than  a  total  of  ten  percent  of  the 
capital  stock,  or 

(B)  Are  partners. 

(3)  The  limitation  in  paragraph  (d)(t] 
of  this  section  does  not  apply  to 
conforming  loans  to  any  service 
corporation  in  which  the  lending 
association  docs  not  have  any 
investment  made  imder  authority  of  this 
section,  or  to  conforming  loans  to  a 
statewide  service  corporation  in  which: 

(i)  All  of  the  capital  stock  is  available 
for  purchase  by.  and  only  by,  any  and 
all  savings  assotiations  with  a  home 
office  in  such  state; 

(ii)  No  savings  association  owns,  or 
may  own,  mere  than  ten  percent  of  the 
service  corporation's  outstanding  capital 
stock,  except  that  in  any  state  in  which 
die  home  offices  of  fewer  than  fifteen 
savings  associations  are  located,  no 
association  owns,  or  may  own.  more 
than  one-third  of  such  stock: 

(iii)  Every  eligible  savings  association 
may  own  an  equal  amount  of  capital 
stock  or  may.  on  such  uniform  basis  as 
the  service  corporation  may  determine, 
own  an  amount  of  such  stock  equal  to  a 
stated  percentage  of  its  assets  or 
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savings  capital  at  tlie  time  the  stock  is 
purchased,  but  capital  stock  outstanding 
on  December  31, 1964,  may  be 
disregarded  in  detennining  compliance 
with  this  requirement 

(e)  Disposal  of  investment  Whenever 
a  service  corporation,  including  any 
subsidiary  thereof,  engages  in  an 
activity  which  is  not  permissible  for.  or 
exceeds  limitations  on.  a  service 
corporation  in  which  a  Federal  savings 
association  may  invest,  or  whenever  the 
capital  stock  ownership  requirements  of 
thiiB  section  are  not  met,  a  Federal 
savings  association  having  an  interest  in 
the  service  corporation,  including  any 
subsidiary  thereof,  shall  dispose  of  its 
investment  promptly  unless,  within  90 
days  after  the  Director  mails  written 
notice  to  the  association,  the 
impermissible  activity  is  discontinued, 
the  limitation  is  compUed  with,  or  the 
capital  stock  ownership  requirements 
are  met. 

(f)  Delegation  of  authority.  Unless  an 
application  of  a  Federal  savings 
association  Hied  pursuant  to  this  section 
involves  a  significant  issue  of  law  or 
policy  or  would  establish  a  precedent  of 
national  significance,  the  Senior  Deputy 
Director  for  Supervision  (Operations], 
with  the  concurrence  of  the  Chief 
Counsel  or  their  respective  designees,  is 
authorized: 

(1)  To  approve  the  application,  if  it  is 
complete  and  in  cootphance  with 
regidatory  requirements;  and 

(2]  To  deny  the  application  if  it  does 
not  satisfy  the  approval  criteria. 
If  the  Senior  Deputy  Director  for 
Supervision  (Operations]  or  the  Chief 
Counsel,  or  their  respective  designees,  is 
of  the  opinion  that  the  application 
involves  considerations  of  law  or  policy 
that  warrant  resolution  by  the  Director 
of  the  Office,  the  Senior  Deputy  Director 
for  Supervision  (Operations)  shall 
submit  the  application  to  the  Director 
for  his  or  her  determination  and  notify 
the  applicant.  If  the  Senior  Deputy 
Director  for  Supervision  (Operations] 
fails  to  obtain  the  concurrence  of  the 
Chief  Counsel,  or  their  designees,  the 
Senior  Deputy  Director  for  Supervision 
(Operations]  shall  present  the 
application  to  the  Director  for  his  or  her 
determination  and  notify  the  apphcant. 

(g)  Appeals.  Denial  of  ao  application 
by  the  Senior  Deputy  Directar  for 
Supervision  (Operatioas]  pamunt  to 
paragraph  (f)  of  this  sectioB  may  be 
appealed  to  the  Director  of  the  Office 
under  the  following  pFocednre.  Wittmi 
30  days  after  notificaliaa  of  the  dedskm 
of  the  Senior  Deputy  Director  for 
Supervision  (Operatioo*)  as  provided  ia 
this  section,  the  applicant  mast  file  a 
written  request  for  review  with  the 


Director  stating  the  applicant's  desire  to 
appeal  the  decision  of  the  Senior  Deputy 
Director  for  Supervision  (Operations]. 
The  request  for  review  must  identify  the 
party  seeking  review  and  describe  with 
specificity  the  action  taken  for  which 
review  is  sought  and  the  reasons  why 
the  denial  of  the  Senior  Deputy  Director 
for  Supervision  (Operations]  is 
contended  to  be  erroneous.  Three  copies 
of  such  request  for  review  shall  be 
submitted  to  the  Senior  Deputy  Director 
for  Supervision  (Operations],  Office  of 
Thrift  Supervision.  1700  G  Sti-eet, 
Washington,  D.C.  20552.  One  copy  of 
such  request  should  be  addressed  to  the 
attention  of  the  Senior  Deputy  Director 
for  Supervision  (Operations],  and  one 
copy  to  the  attention  of  "the  Chief 
Counsel,  Corporate  and  Securities 
Division";  also,  one  copy  shall  be  sent  to 
the  District  Director.  The  Senior  Deputy 
Director  for  Supervision  (Operations] 
shall  forward  to  the  Director  the  record, 
or  a  copy  thereof,  used  as  a  basis  for  the 
determination  together  with  any  other 
information  believed  by  the  Senior 
Deputy  Director  for  Supervision 
(Operations]  to  be  useful  in  reviewing 
the  determination.  If  an  applicant  does 
not  file  a  request  for  review  within  the 
time  permitted  under  this  section,  any 
objection  to  the  initial  determination  by 
the  Senior  Deputy  Director  for 
Supervision  (Operations]  is  waived.  A 
timely  filing  of  a  request  for  review  in 
accordance  with  die  provisions  of  this 
section  shall  be  mandatory  for  securing 
judicial  review  of  an  initial 
determination. 

9  545.75    Comtnercial  paper  and  corporate 
debt  securities. 

(a]  General.  Pursuant  to  section 
5(cK2](D]  of  the  Act.  a  Federal  savings 
association  may  invest  in,  sell,  or  hold 
commercial  paper  and  corporate  debt 
securities,  including  corporate  debt 
securities  convertible  into  stock,  subject 
to  the  limitations  set  forth  in  paragraph 
(b]  of  this  section. 

(b]  Limitations.  (1]  Commercial  paper 
must  be: 

(i]  Denominated  in  dollars,  and 
(ii]  As  of  the  date  of  purchase,  as 
shown  by  the  most  recently  published 
rating  made  of  such  investments  by  at 
least  two  nationally  recognized 
investment  rating  services,  rated  in 
either  oae  of  the  two  Ughest  categories; 
or 

(iii]  If  unrated,  guaranteed  by  a 
company  having  outstanding  paper  that 
is  rated  as  provided  in  paragraph 
(b](l](ii]  of  this  section. 
(2]  Corporate  debt  securities  must  be: 
(i)  Denomiaeted  in  dollars, 
[ii]  Securities  that  may  be  sold  with 
reasonable  promptness  at  a  price  which 


corresponds  reasonably  to  their  fair 
value,  and 

(iii]  Rated  in  one  of  the  four  highest 
categories  by  a  nationally  recognized 
investment  rating  service  at  its  most 
recent  published  rating  before  the  date 
of  purchase  of  the  security. 

(3]  A  Federal  savings  association's 
total  investment  in  the  commercial 
paper  and  corporate  debt  securities  of 
any  one  issuer,  or  issued  by  any  person 
or  entity  affiliated  with  such  issuer, 
together  with  other  commercial  loans, 
shall  not  exceed  the  limitations 
contained  in  S  563.g3(b](2]. 

(4]  Investments  in  corporate  debt 
securities  convertible  into  stock  are 
subject  to  the  following  additional 
limitations: 

(i)  The  purchase  of  securities 
convertible  into  stock  at  the  option  of 
the  issuer  is  prohibited: 

(ii)  At  the  time  of  purchase,  the  cost  of 
such  securities  must  be  written  down  to 
an  amount  which  represents  the 
investment  value  of  the  securities 
considered  independently  of  the 
conversion  feature; 

(iii]  Federal  savings  associations  are 
prohibited  from  exercising  the 
conversion  feature. 

(5]  At  any  one  time,  the  average 
maturity  of  a  Federal  savings 
association's  portfolio  of  corporate  debt 
securities  may  not  exceed  six  years. 

(6]  A  Federal  savings  association  shall 
maintain  information  in  its  Hies 
adequate  to  demonstrate  that  it  has 
exercised  prudent  judgment  in  making 
investments  under  this  section. 

(c]  Notwithstanding  the  limitations 
contained  in  this  section,  the  Office  may 
permit  investment  in  corporate  debt 
securities  of  another  savings  association 
in  connection  with  the  purchase  or  sale 
of  a  branch  office  or  in  connection  with 
a  supervisory  merger  or  acquisitioiL 

(d]  Notwithstanding  any  rating  and 
marketability  limitations  contained  in 
paragraphs  (b)  (1]  and  (2)  of  this  section, 
a  Federal  savings  association  may 
invest  up  to  one  percent  of  its  assets  in 
commercial  paper  and  corporate  debt 
securities  not  otherwise  prohibited  by 
section  28(d]  of  the  Federal  Deposit 
Insurance  Act.  as  added  by  the 
Finaadal  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989,  if  in  the 
exercise  of  its  prudent  business 
judgment  it  determines  that  there  is 
adequate  evidence  that  the  obligor  will 
be  able  to  perform  all  that  it  undertakes 
to  perform  in  connection  with  such 
securities,  including  all  debt  service 
requirements. 
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S  54S.7V    Investment  In  op«n-«ml 
managameot  Investment  compsntea. 

(a]  Authorization.  Pursuant  to  section 
5(c](l](Q]  of  the  Act  a  Federal  savings 
association  may  invest  in,  redeem,  or 
hold  shares  or  certificates  in  any  open- 
end  management  investment  company 
which  is  registered  with  the  Securities 
and  Exchange  Commission  imder  the 
Investment  Company  Act  of  1940  and 
the  portfolio  of  which  is  restricted  by 
such  management  company's 
Investment  policy,  changeable  only  if 
authorized  by  shareholder  vote,  solely 
to  any  such  investments  as  an 
association  by  law  or  regulation  may, 
wilhout  limitation  as  to  percentage  of 
assets,  invest  in,  sell,  redeem,  hold  or 
otherwise  deal  with. 

(b]  Limitations.  Where  the 
investments  of  the  open-end 
management  investment  company 
consist  of  commercial  paper  and 
corporate  debt  securities,  such 
investments  must  come  within  the 
limitations  of  §  545.75(b]  (1]  and  (2]  of 
this  part  Five  percent  of  assets  shall  be 
the  maximum  that  may  be  invested  in 
the  shares  of  any  one  such  company. 

§545.77    Real  estate  for  office  and  related 
facllltiea. 

(a]  General.  A  Federal  savings 
association  may  invest  in  real  estate 
(improved  or  unimproved)  to  be  used  for 
office  and  related  facilities  of  the 
association,  or  for  such  office  and 
related  facilities  and  for  rental  or  sale,  if 
such  investment  is  made  and 
maintained  under  a  prudent  program  of 
property  acquisition  to  meet  the  Federal 
savings  association's  present  needs  or 
its  reasonable  future  needs  for  office 
and  related  facilities.  The  Federal 
savings  association  shall  obtain  Office 
approval  before  making  an  investment 
which  would  cause  the  outstanding 
aggregate  book  value  of  all  such 
investments  (including  invcstinents 
under  i  545.74(c](3)(viii]  of  this  part]  to 
exceed  its  regulatory  capital.  The 
Federal  savings  association  shall  also 
obtain  Office  approval  before  investing 
in  real  estate  which  the  Office  has  not 
approved  for  the  establishment  or 
maintenance  of  an  office  facility,  if  the 
investment,  together  with  the  Federal 
savings  association's  other  investments 
in  real  estate  lacking  such  approval, 
would  exceed  25  percent  of  its 
regulatory  capital. 

(b)  Requests  for  Office  approval  of 
exceptions.  A  Federal  savings 
association  shall  send  requests  for 
Office  approval  of  exceptions  to 
limitations  in  this  section  to  the  District 
Director,  with  a  copy  to  the  Senior 
Deputy  Director  for  Supervision 
(Operations). 


iS45.7t    LMttktg. 

(a)  Authorization.  Pursuant  to  section 
5(c](2](C]  of  the  Art,  a  Federal  savings 
association  may  invest  in  tangible 
personal  property  for  the  purpose  of 
leasing  that  property,  subject  to  the 
limitations  of  this  section. 

(b)  Residual  value.  The  estimated 
residual  value  of  the  property  at  the 
expiration  of  the  initial  term  of  the  lease 
shall  not  exceed  70  percent  of  the 
acquisition  cost  to  the  lessor. 

9545.79    Gold  transactions. 

No  Federal  savings  association  shall 
engage  in  any  transaction  or  activity, 
including  the  payment  of  interest  or 
dividends,  involving  gold  (including  gold 
coin]  or  gold  related  instruments  or 
securities  or  pay  interest  or  dividends  in 
an  amount  of  money  determined  in  any 
manner  related  to  gold:  Provided,  That 
Federnl  savings  associations  may 
purchase,  sell  and  pay  interest  or 
dividends  in  gold  coins  minted  and 
issued  by  the  United  States  Treasury. 

9  545.80    Small  Business  Investment 
Corporations. 

Pursuant  to  section  5(cK4](D)  of  the 
Act  a  Federal  savings  association  may 
invest  in  small  business  investment 
companies  formed  pursuant  to  section 
301(d]  of  the  Small  Business  Investment 
Company  Act  of  1958. 

§§545.81    [Reserved] 

§545.82    Finance  subskflartea. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Assets  collateralizing  means  any 
assets  of  a  finance  subsidiary  securing, 
pledged  to,  or  committed  to  a  securities 
issuance  by  a  fmance  subsidiary. 

(2](i]  Assets  transferred  or 
"transferring  assets"  means  assets  of  or 
liabilities  issued  by  a  parent  Federal 
savings  association  that  are  transferred 
or  made  available  by  such  Federal 
savings  association  to  a  finance 
subsidiary.  Assets  transferred  include 
guarantees  of  a  finance  subsidiary's 
securities  issuances  by  its  parent 
Federal  savings  association. 

(ii)  For  the  purpose  of  calculating  the 
30  percent  aggregate  and  250  percent 
per-issuance  transfer  limitations  set 
forth  in  paragraphs  (c](l](i]  and  (c)(l](ii], 
respectively,  of  this  section,  assets 
transferred  by  a  Federal  savings 
association  to  a  finance  subsidiary 
include — 

(A)  Assets  or  liabilities  used  to 
capitalize  a  finance  subsidiary,  to 
collateralize  an  issuance  of  securities  by 
an  established  finance  subsidiary,  or  to 
maintain  collateral  levels  for  any 
security  issued  by  a  finance  subsidiary; 


(B)  Any  guarantee  issued  by  a  parent 
Federal  savings  association  with  respect 
to  the  securities  issued  by  a  finance 
subsidiary  or  any  collateral  for  sucn 
guarantee  as  provided  in  paragraph 
(c](4]  of  this  section; 

(C)  Any  portion  of  the  proceeds  of  a 
securities  issuance  by  a  finance 
subsidiary  held  by  a  finance  subsidiary 
for  collateral  maintenance,  fee  payment 
or  other  necessary  expenses  related  to 
the  securities  issuance  or  collateralizing 
assets;  and 

(D)  Any  assets  or  liabilities  received 
by  a  finance  subsidiary  from  its  parent 
Federal  savings  association  by  or  after 
remitting  to  the  parent  Federal  savings 
association  the  proceeds  of  a  securities 
issuance  by  such  finance  subsidiary. 
The  remittance  of  proceeds  of  a 
securities  issuance  to  a  parent  Federal 
savings  association  by  any  method, 
including  those  set  out  in  paragraph  (e] 
of  this  section,  shall  not  decrease  the 
amount  of  assets  transferred  for  the 
ptirposes  of  paragraph  (c)(lKi)  or 
(c](l)(ii]  of  this  section. 

(3]  "Finance  subsidiary"  means  a 
Federal  savings  association's  subsidiary 
subject  to  the  provisions  of  this  section 
whose  sole  purpose  is  to  issue  seoirities 
(as  defmed  in  (  561.44  of  this  chapter] 
that  the  Federal  savings  association  is 
authorized  to  issue  directly  (or.  if  the 
paynt  Federal  savings  association  is  a 
mtffual  savings  association,  would  be 
authorized  to  issue  if  it  converted  to  the 
stock  form]  and  to  remit  the  net 
proceeds  of  such  securities  issuances  to 
its  parent  Federal  savings  association. 

(b)  Establishment  of  finance 
subsidiaries.  A  Federal  savings 
association  may  establish  one  or  more 
finance  subsidiaries  as  defined  in 
paragraph  (a)(3)  of  this  section.  Prior  lo 
the  establishment  of  any  finance 
subsidiary,  the  board  of  directors  of  a 
Federal  savings  association  shall  by 
resolution,  vote  to  authorize  the  creation 
of  a  finance  subsidiary  in  furtherance  of 
e  written  business  plan  to  reduce 
interest-rate  risk  and  to  control  credit 
risk,  and  shall  agree  to  make  the  books 
and  records  of  its  finance  subsidiary 
av^able  to  the  Office.  The  Federal 
savings  association  shall  notify  the 
Office  and  the  Federal  Deposit 
Insurance  Corporation  not  less  than  30 
days  before  the  commencement  of  the 
activities  of  the  finance  subsidiary.  The 
board  of  directors  of  a  Federal  savings 
association  shall  be  responsible  for 
monitoring  the  use  of  all  proceeds 
obtained  through  the  issuance  of 
securities  by  the  finance  subsidiary  and 
shall  ensure  compliance  with  the 
business  plan  pursuant  to  which  the 
finance  subsidiiary  was  established. 
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(c)  Transactions  between  a  parent 
Federal  savings  association  and  its 
finance  subsidiaries.  (1)  A  Federal 
savings  association  may  provide  the 
capitaJ  to  establish  one  or  more  finance 
subsidiaries  by  transferring  assets  to 
such  a  finance  subsidiary:  Provided, 
That: 

(i)  The  aggregate  current  book  value 
of  ail  assets  transferred  by  a  Federal 
savings  association  to  a  finance 
subsidiary  shall  not  without  the  prior 
written  approval  of  the  District  Director 
of  the  parent  Federal  savings 
association  exceed  30  percent  of  the 
ciu-rent  book  value  of  the  Federal 
savings  association's  total  assets 
determined  as  of  the  date  of  any  transfer 
of  assets;  and  . 

(ii)  The  aggregate  current  market 
value  of  all  assets  transferred  shall  not, 
without  the  prior  written  approval  of  the 
Federal  savings  association's  District 
Director  exceed  the  amount  necessary 
and  customary  for  the  issuance  of  the 
type  of  secuiities  to  be  issued  by  a 
finance  subsidiary  [which  may  be  the 
amount  required  by  the  rating  criteria  of 
a  nationally  recognized  investment 
rating  service)  or  250  percent  of  the 
gross  proceeds  of  a  finance  subsidiary's 
seciuities  issuance,  whichever  is  less. 

(2)  A  finance  subsidiary  shall  not  be 
consolidated  with  its  parent  Federal 
savings  association  for  purposes  of 
calculating  the  regulatory  capital 
requirement  of  the  parent  Federal 
savings  association  pursuant  to  i  567.2 
of  this  chapter,  but  the  parent  Federal 
savings  association  shall  be  subject  to 
the  requirements  of  S  563.132  of  this 
chapter. 

(3)  A  Federal  savings  association  may 
guarantee  any  seciirities  issued  by  its 
finance  subsidiary:  Provided.  That  the 
guarantee  shall  not  exceed  the  sum  of 
the  unpaid  principal  balance,  any 
accrued  but  unpaid  interest,  any 
redemption  premium,  and  any  post- 
defauil  interest  on  such  securities,  and 
Provided  further,  That  the  guarantee 
shall  provide  that  the  assets 
collateralizing  the  payment  of  such 
securities  of  the  finance  subsidiary  shall 
be  exhausted  before  recourse  may  be 
had  to  the  guarantee. 

(4)  If  a  guarantee  of  a  finance 
subsidiary's  securities  by  its  parent 
Federal  savir\gs  association  is 
collateralized  or  if  a  liability  issued  by  a 
parent  Federal  savings  association  to  its 
finance  subsidiary  is  collateralized,  then 
the  greater  of  the  face  amount  of  such 
guarantee  or  liability  or  the  current  book 
value  of  the  collateral  shall  be  included 
in  the  total  amoimt  of  assets  transferred 
by  a  parent  Federal  savings  association 
under  the  hmitation  of  paragraph 
(c)(lKi)  of  this  section.  The  greater  of  the 


face  amount  of  such  guarantee  or 
liability  or  the  market  value  of  the 
collateral  shall  be  included  in  the  total 
amount  thai  may  be  transferred  by  a 
parent  Federal  savings  association 
under  the  limitation  of  paragraph 
(c)(l)(ii]  of  this  section. 

(5)  The  amount  of  assets  transferred 
(as  defined  in  paragraph  (a)(2)  of  this 
section)  by  a  Federal  savings 
association  to  a  finance  subsidiary  shall 
not  be  subject  to  the  loans-to-one- 
borrower  limitations  imposed  by 
S  563.93  of  this  chapter. 

(d)  Issuance  of  securities  by  finance 
subsidiaries.  (1)  A  finance  subsidiary  of 
a  Federal  savings  association  may  issue, 
either  directly  or  through  a  third-party 
intermediary,  any  security  that  its 
parent  Federal  savings  association  is 
authorized  to  issue  (or,  if  the  parent 
Federal  savings  association  is  a  mutual 
savings  association,  would  be 
authorized  to  issue  if  it  converted  to  the 
stock  form),  subject  to  the  provisions  of 
this  sectioiL 

(2)  A  finance  subsidiary  shall  not 
issue  or  deal  in  the  deposits  or  savings 
accounts  of  its  parent  Federal  savings 
association,  or  state  or  imply  that 
securities  issued  by  it  are  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

(3)  A  finance  subsidiary  shaU  not 
issue  any  security  the  payment, 
maturity,  or  redemption  of  which  may 
be  accelerated  upon  the  condition  that 
its  parent  Federal  savings  association  is 
insolvent  or  has  been  placed  into 
receivership. 

(4)(i)  A  Federal  savings  association 
provic^g  capital  to  a  finance  subsidiary 
shall  own  100  percent  of  the  finance 
subsidiary's  outstanding  voting  common 
stock.  A  Federal  savings  association 
shall  not  transfer  or  otherwise  assign 
any  interest  in  its  finance  subsidiary's 
common  stock  to  any  other  person  or 
entity  without  the  prior  written  approval 
of  the  Office. 

(ii)  A  finance  subsidiary  may  provide 
for  voting  rights  for  holders  of  preferred 
stock  in  the  manner,  for  the  time  period, 
and  to  the  extent  customary  to  protect 
the  rights  of  such  preferred 
stockholders:  Provided,  That  upon  the 
expiration  of  any  event  giving  rise  to  the 
exercise  of  such  voting  rights,  such 
rights  shall  be  vested  exclusively  as 
provided  In  paragraph  (d)(4)(i)  of  this 
section.  Such  events  include,  without 
limitation,  the  following: 

(A)  The  finance  subsidiary  fails  to  pay 
dividends  for  at  least  one  dividend 
period; 

(B)  Authorization  is  sought  for  any 
merger,  consolidation,  or  reorganization 
of  the  finance  subsidiary  or  its  parent 
Federal  savings  association  (except  in  a 
supervisory  case)  in  which  the  issuing 


finance  subsidiary  or  its  parent  Federal 
savings  association  is  not  the  survivor 
and  the  regulatory  capital  of  the 
resulting  finance  subsidiary  or  parent 
Federal  savings  association  available 
for  payment  of  any  class  of  preferred 
stock  is  less  than  the  regulatory  capital 
available  for  such  class  prior  to  the 
merger,  consolidation,  or  reorganization; 

(C)  Authorization  is  sought  to  create  a 
class  of  preferred  stock  having  a 
preference  or  priority  over  an 
outstanding  class  or  classes  of  preferred 
stock; 

(D)  Authorization  is  sought  for  any 
action  that  would  adversely  change  the 
specific  terms  of  a  class  of  preferred 
stock; 

(E)  Authorization  is  sought  to  increase 
the  number  of  shares  of  a  class  of 
preferred  stock;  and 

(F)  Authorization  is  sought  for  the 
issuance  of  an  additional  class  or 
classes  of  preferred  stock  without  the 
finance  subsidiary  having  met  specified 
financial  standards. 

(e)  Transfer  of  proceeds  of  the 
issuance  of  securities.  All  proceeds  from 
the  issuance  of  any  security  by  a  finance 
subsidiary,  net  of  the  reasonable  costs 
(includii^  any  proceeds  held  in  the 
subsidiary  for  collateral  maintenance, 
fee  payment,  or  any  other  necessary 
expenses  related  to  the  finance 
subsidiary's  securities  issuances  or 
collateralizing  assets)  associated  with 
the  issuance  of  securities  by  the  finance 
subsidiary  and  the  organization  of  the 
finance  subsidiary,  shall  be  remitted  to 
the  finance  subsidiary's  parent  Federal 
savings  association.  Such  remittance 
may  be  made  by  the  payment  of 
dividends  on  the  common  stock  issued 
by  the  finance  subsidiary  to  its  parent; 
by  a  redemption  of  the  common  stock 
issued  by  the  finance  subsidiary  to  its 
parent  Federal  savings  association;  by 
the  repayment  of  any  loan  made  by  the 
parent  to  the  finance  subsidiary  as  part 
of  the  capitalization  of  the  subsidiary;  or 
by  the  purchase  of  assets  of,  or 
Uabilities  issued  by.  the  parent  Federal 
savings  association  (subject  to  the 
limitations  of  paragraph  (c)(1)  of  this 
section  on  the  aggregate  and  per- 
issuance  transfers  by  a  parent  Federal 
savings  association  to  a  finance 
subsidiary):  Provided,  That  any  capital 
stock  (common  or  preferred),  mutual 
capital  certificate,  subordinated  debt  or 
any  other  security  that  would  otherwise 
be  considered  to  be  regulatory  capital  as 
defined  in  %  567.1  of  this  chapter  shall 
not  if  issued  by  the  parent  Federal 
savings  association  to  its  finance 
subsidiary,  be  included  in  the  parent 
Federal  savings  association's  regulatory 
capital  unless: 
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(1)  No  assets  of  the  parent  Federal 
savings  association  have  been 
transferred  to  the  finance  subsidiary, 

(2)  The  transaction  transfers  the  risk 
of  equity  ownership  to  parties  other 
than  that  finance  subsidiary  or  any 
savings  association,  and 

(3)  The  Office  approves  the 
transaction. 

The  remittance  of  proceeds  to  a  parent 
savings  association  by  any  method  shall 
not  reduce  the  amount  of  assets 
transferred  to  a  finance  subsidiary  for 
purposes  of  the  transfer  hmitations  of 
paragraph  {c)(l)  of  this  section.  If  a 
Federal  savings  association  on 
December  31, 1985,  has  exceeded  the 
transfer  limitations  of  paragraph  (c)(l)(i) 
or  (c)(l)(ii)  of  this  section  due  to 
deducting  from  the  amount  of  the 
Federal  savings  association's  assets 
transferred  any  amount  of  remitted 
proceeds  from  a  finance  subsidiary's 
securities  issuances,  the  Federal  savings 
association  shall  not  make  additional 
transfers  (unless  necessary  for  collateral 
maintenance)  imtil  the  Federal  savings 
association  is  in  compliance  with  such 
transfer  limitations. 

(f)  Notification  to  the  District 
Director.  (1)  Prior  to  the  establishment 
of  any  finance  subsidiary,  the  transfer  of 
any  additional  assets  to  an  existing 
finance  subsidiary,  or  the  issuance  of 
any  additional  securities  by  an  existing 
finance  subsidiary,  the  board  of 
directors  of  the  parent  Federal  savings 
association,  or  a  duly  authorized 
executive  committee  thereof,  shall 
submit  written  notification  to  the 
Federal  savings  association's  District 
Director  specifying: 

(i)  The  name  of  the  finance  subsidiary; 

(ii)  Tlie  jurisdiction  of  incorporation  of 
the  finance  subsidiary; 

(iii)  The  amount  of  assets  of  the 
parent  Federal  savings  association  to  be 
transferred  (including  the  terms  of  any 
guarantee  to  be  issued  by  the  Federal 
savings  association  or  any  affiliate  of 
the  Federal  savings  association);  the 
current  book  value  of  all  such  assets 
previously  transferred  to  the  finance 
subsidiary;  and  the  amount  representing 
30  percent  of  the  ciurent  book  value  of 
the  parent  Federal  savings  association's 
total  assets:  and 

(iv)  When  known  and  to  the  extent 
permitted  by  the  Securities  Act  of  1933: 

(A)  A  description  of  the  securities  to 
be  issued  by  the  finance  subsidiary, 
including  the  term  thereof; 

(B)  The  aggregate  amount  of  the 
securities  issuance;  the  anticipated 
amount  of  gross  proceeds  of  the 
securities  issuance;  and  the  current 
market  value  of  assets  collateralizing 
the  securities  issuance; 


(C)  The  anticipated  interest  or 
dividend  rates  and  yields,  or  the  range 
thereof,  and  the  frequency  of  payments 
on  the  finance  subsidiary's  securities; 

(D)  The  minimum  denomination  of  the 
finance  subsidiary's  securities;  and 

(E)  Where  the  finance  subsidiary 
intends  to  market  the  securities. 

(2)  Within  10  days  after  the  issuance 
of  any  securities  through  a  finance 
subsidiary,  its  parent  Federal  savings 
association  shall  send  written 
notification  and  a  copy  of  any 
prospectus,  offering  circular,  or  other 
similar  document  concerning  such  an 
issuance  of  securities  to  its  District 
Director. 

(3)(i)  Any  Federal  savings  association 
that  fails  to  meet  its  regulatory  capital 
requirement  as  provided  in  {  567,2  of 
this  chapter,  or  that  is  operating  under 
any  supervisory  agreement  shall  not 
establish  a  finance  subsidiary,  transfer 
assets  to  an  existing  finance  subsidiary, 
or  issue  additional  securities  through  an 
existing  finance  subsidiary  without  the 
prior  written  approval  of  the  Federal 
savings  association's  District  Director. 
To  obtain  the  written  approval  of  the 
District  Director,  the  board  of  directors 
of  the  Federal  savings  association,  or  an 
authorized  executive  committee  thereof, 
shall  submit  a  written  apphcation 
containing  the  information  specified  in 
paragraph  (f)(l]  of  this  section,  as  well 
as  any  additional  information  required 
by  the  District  Director. 

(ii)  Within  10  days  of  the  filing  of  an 
application  specifically  designated  as 
filed  pursuant  to  paragraph  (f)(3)(i)  of 
this  section  or  any  additional 
information  by  a  Federal  savings 
association  subject  to  paragraph  (f](31(i) 
of  this  section,  the  District  Director  shall 
notify  the  applicant  in  writing  either  that 
all  information  required  has  been  filed 
or  that  additional  specified  information 
must  be  filed.  If  the  District  Director 
does  not  act  on  an  application  within  30 
days  of  the  date  of  written  notice  that 
all  required  information  has  been  filed, 
such  apphcation  shall  be  deemed  to  be 
approved. 

(iii)  The  District  Director  shall 
approve  the  application  of  a  Federal 
savings  association,  subject  to  the 
requirements  of  paragraph  (f)(3)(i)  of 
this  section,  unless  he  or  she  finds  that 
the  establishment  and  operation  of  a 
finance  subsidiary,  the  transfer  of  assets 
to  an  existing  finance  subsidiary,  or  the 
issuance  of  additional  securities  by  an 
existing  finance  subsidiary  is  likely  to 
affect  adversely  the  financial  condition 
or  the  safe  and  sound  operation  of  the 
parent  Federal  savings  association.  An 
adverse  determination  made  by  the 
District  Director  may  be  challenged  by 
filing,  within  30  days  of  receipt  of 


written  disapproval,  a  petition  for 
reconsideration  with  the  Office.  The 
Federal  savings  association  shall  file  its 
petition  with  the  Secretary  to  the  Office 
and  shall  send  a  copy  to  the  District 
Director.  The  Office  shall  grant  or  deny 
a  petition  for  reconsideration  filed 
pursuant  to  paragraph  (f)(3)(iii]  of  this 
section  in  writing  within  30  days  of 
receipt  If  the  Office  does  not  deny  such 
a  petition  for  reconsideration  within  the 
prescribed  time,  the  Office  shall  be 
deemed  to  have  granted  the  petition  for 
reconsideration. 

(g)  Examination  of  finance 
subsidiaries.  A  finance  subsidiary  shall 
agree  in  writing  to  permit  and  to 
facilitate  examinations  and  to  pay  any 
Federal  savings  association  costs  of 
such  examinations  as  the  Office  may 
deem  necessary  or  appropriate. 

S§  S45.83-S4S.90    [R— fVdl 

S  S45.91    Home  office. 

All  operations  of  a  Federal  savings 
association  shall  be  subject  to  direction 
from  the  home  office. 

S  545.92    Branch  offlCM. 

(a)  General.  A  branch  office  of  a 
Federal  savings  association  is  any  office 
other  than  its  home  office,  agency  office, 
data  processing  or  administrative  office, 
or  a  remote  service  unit  Except  as 
limited  by  this  section,  any  business  of  a 
Federal  savings  association  may  be 
transacted  at  a  branch  office.  A  Federal 
savings  association  shall  not  establish  a 
branch  office  without  prior  written 
approval  of  the  Office. 

(b)  Eligibility.  A  Federal  savings 
association  may  apply  for  a  branch 
regardless  of  the  number  of  branch 
applications  it  has  pending  before  the 
Office,  unless  otherwise  currently 
restricted  under  an  agreement  between 
the  Office  and  a  state  agency  that 
regulates  state-chariered  savings 
associations. 

(c)  Application  form;  filing; 
completion;  supervisory  objection. 
Applicants  shall  obtain  Office  approved 
application  and  notice  forms  and  related 
instructions  from  the  District  Director  or 
his  or  her  designee.  An  application  is 
filed  when  four  copies  are  delivered  to 
the  District  Director  or  his  or  her 
designee:  the  apphcation  is  complete 
when  the  District  Director  or  his  or  her 
designee  determines  thai  all  required 
information  has  been  submitted.  The 
Office  shall  not  accept  an  apphcation  if 
in  its  opinion  the  association  is  not 
eligible  or  its  policies,  condition,  or 
operations  afford  a  basis  for  super\'isory 
objection.  The  District  Director  or  his  or 
her  designee  shall  determine  that  the 
apphcation  is  complete,  the  applicant  is 
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eligible,  and  that  as  a  preliminary  matter 
there  is  no  basis  for  supervisory 
objection  to  the  application,  before 
giving  direction  for  publication  of  notice. 

(d)  Processing  of  application. 
Processing  of  an  application  under  this 
part  shall  follow  the  procedures  set  forth 
in  S  543.2  (c),  (d).  (e),  and  (f)  of  tt^iis 
subchapter  except  that  tlie  applicant 
shall  publish  the  required  newspaper 
notice  of  application  in  the  applicant's 
home  office  community  and  in  the 
community  to  be  served  by  the  proposed 
branch  office. 

(e)  Approval  by  the  Director  or  the 
District  Director.  (1)  The  Director  shall 
approve  an  application  only  if,  in  his  or 
her  opinion,  the  overall  policies, 
condition,  and  operation  of  the  applicant 
afford  no  basis  for  supervisory  objection 
and  the  proposed  branch  will  open 
within  twelve  months  of  approval  unless 
olherwise  allowed  by  the  Director  or  the 
District  Director.  In  considering  whether 
to  approve  an  application,  the  Director 
will  assess  and  take  into  account  an 
association's  record  of  helping  to  meet 
the  credit  needs  of  its  entire  community, 
including  low-  and  moderate-income 
neighborhoods,  pursuant  to  Part  5o3e  of 
this  chapter  assessment  of  an 
association's  record  of  performance  may 
be  the  basis  for  denying  an  application. 
An  application  may  also  be  denied  on 
the  basis  of  restrictions  imposed 
pursuant  to  an  existing  agreement 
between  the  Office  and  a  state  agency 
that  regulates  state-chartered  savings 
associations. 

(2)  The  District  Director  may  approve, 
on  behalf  of  the  Director,  an  application 
for  permission  to  estabUsh  a  branch 
office  if  no  substantial  protest  based  on 
Part  563e  of  this  chapter  has  been  filed. 
Such  apphcation  shall  be  deemed  to  be 
approved  30  days  after  notification  that 
the  application  is  complete,  unless  the 
applicant  is  notified  by  the  District 
Director  that  objection  has  been  taken 
on  grounds  set  forth  in  paragraph  (e)(1) 
of  this  section. 

(f)  Approval  of  temporary  or 
permanent  location.  "The  District 
Director  or  his  or  her  designee  may 
approve  a  temporary  and/or  permanent 
location  of  an  approved  branch  office  if 
the  new  location  is  in  the  immediate 
vicinity  of  the  approved  location. 

(g)  Offices  not  requiring  prior  written 
approval.  A  Federal  savings  association 
may  establish  without  prior  approval  a 
drive-in  and/ or  pedestrian  office  opened, 
in  conjunction  with  an  approved  branch 
or  home  office  of  the  association, 
located  within  500  feet  of  a  public 
entrance  of  that  office  and  closer  to  that 
entrance  than  to  a  public  entrance  of 
any  other  SAIF-insured  association,  and 
the  functions  of  which  are  limited  to  the 


ordinary  functions  performed  at  a  teller- 
window. 

(h)  Maintenance  of  branch  office  after 
conversion,  consolidation,  purchase  of 
bulk  assets,  merger  or  purchase  from 
receiver.  (1)  An  existing  association 
which  converts  to  a  Federal  savings 
association  may  maintain  an  existing 
office,  and  a  Federal  savings  association 
which  acquires  offices  through 
consolidation,  purchase  of  bulk  assets, 
merger  or  purchase  from  the  receiver  of 
an  association  may  maintain  any 
acquired  office,  except  to  the  extent  the 
written  approval  of  the  Office  of  the 
conversion,  consolidation,  merger,  or 
purchase  specifies  otherwise. 

(2)  A  Federal  savings  association  may 
not  file  a  branch  application  after 
having  filed  an  application  to  merge  or 
otherwise  surrender  its  Federal  charter, 
unless  the  merger  or  conversion 
application  has  been  pending  for  at  least 
six  months. 

(3)  The  Director  may  deny  a  branch 
application  if  he  or  she  determines  that 
the  applicant  will  not  in  fact  operate 
such  branch  as  an  office  of  a  Federal 
savings  association. 

(i)  Exclusive  agreements  prohibited.  A 
Federal  savings  association  may  not 
enter  into  any  kind  of  agreement(s)  that 
would  result  in  the  exclusive  right  to 
operate  a  branch  office  in  a  regional 
shopping  center,  as  defined  in 
S  571.11(b)  of  this  chapter,  or  in  a 
majority  of  all  locations  of  a  chain  store, 
or  enter  into  an  agreement  under  which 
other  financial  institutions  v.ould  be 
excluded  from  operating  offices  in  a 
regional  shopping  center  or  any  location 
of  a  chain  store  where  the  Federal 
savings  association  does  not  have  an 
office. 

§  S4S.93    Upgrading  of  approved  branch 
office. 

(a)  General.  A  branch  office  is 
upgraded  if  the  association  is  relieved  of 
any  of  the  restrictions  imposed  on 
operation  of  the  office  when  it  opened. 

(b)  Notice.  A  Federal  savings 
association  operating  a  limited,  mobile, 
or  satellite  facility  approved  before 
January  1, 1981.  or  a  branch  office  with 
conditions  imposed  on  its  operation 
shall  notify  the  District  Director  or  his  or 
her  designee  at  least  30  days  before 
upgrading  the  facility. 

(c)  Approval.  If,  within  30  days  of 
receipt  of  the  notice,  the  District 
Director  or  his  or  her  designee  does  not 
notify  the  association  of  supervisory 
objection  which  would  require  the 
association  to  submit  an  application  or 
additional  information  before  upgrading, 
the  association  may  upgrade  the  facility. 

(d)  Upgrading  with  change  of  location. 
Any  upgrading  which  involves  a 


permanent  change  of  location  must  be 
approved  under  S  545.95  of  this  part. 

§545.94    Closing  ■  brancf)  of  fie*. 

A  Federal  savings  association  shall 
notify  the  District  Director  or  his  or  her 
designee  not  less  than  60  days  or,  in  the 
case  of  an  emergency,  as  early  as 
circumstances  permit,  before  closing  a 
branch  office. 

§  545.95    Chang*  of  offlc*  location  and 
redcsignatlon  of  offices. 

(a)  General.  A  Federal  savings 
association  shall  not  change  the 
permanent  location  of  its  home  office  or 
any  approved  branch  office,  or 
redesignate  a  home  or  branch  office, 
without  prior  approval  of  the  Director  or 
the  District  Director  or  his  or  her 
designee. 

(b)  Processing  of  application.  (1) 
Processing  of  an  apphcation  for  a 
change  of  office  location  or 
redesignation  of  a  home  or  branch  office 
shall  follow  the  procedures  set  forth  in 

S  545.92  (c),  (d),  (e),  (f),  (g).  (h),  and  (i)  of 
this  part  except  that: 

(i)  The  applicant  shall  publish  the 
required  newspaper  notice  of 
application  in  the  applicant's  home 
office  community,  the  community  to  be 
served  by  the  new  office,  and  the 
community  where  the  office  is  to  be 
closed  or  die  home  office  is  to  be 
redesignated  as  a  branch:  and 

(ii)  The  applicant  shall  post  notice  of 
the  application  for  seventeen  days  from 
the  dale  of  first  publication  in  a 
prominent  location  in  the  office  to  be 
closed  or  redesignated. 

(2)  The  District  Director  may  approve, 
on  behalf  of  the  Director,  an  amendment 
to  an  association's  charter  in  connection 
with  approval  of  a  home  office 
relocation  or  redesignation  under  this 
section. 

(c)  Short-distance  relocations.  (1) 
Notwithstanding  paragraph  (a)  of  this 
section,  an  association  may  change  the 
permanent  location  of  a  home  or  branch 
office,  without  applying  for  approval  by 
the  Office,  to  a  site  within  the  market 
area  and  short-distance  relocation  area 
of  the  office  site  that  has  been  approved 
in  accordance  with  §  545,92  of  this  part 
or  paragraph  (a)  of  this  section.  The 
short-distance  relocation  area  of  an 
office  site  is: 

(i)  The  area  within  a  1.000-foot  radius 
of  the  site  if  it  is  located  within  a  central 
city  of  a  Standard  Metropolitan 
Statistical  Area  ("SMSA")  designated 
by  the  U.S.  Department  of  Commerce; 

(ii)  The  area  within  a  one-mile  radius 
of  the  site  if  it  is  located  within  an 
SMSA  designated  by  the  U.S. 
Department  of  Commerce  but  not  within 
a  central  city;  or 
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(iii)  The  area  within  a  two-mile  radius 
of  die  site  if  it  is  not  located  within  an 
SMSA. 

(2)  An  association  shall  notify  the 
District  Director  or  his  or  her  designee  in 
writing  at  least  30  days  before  such  an 
office  relocation  and  may  proceed  with 
the  relocation  unless,  within  30  days  of 
receipt  of  the  notice,  the  District 
Director  or  his  or  her  designee  notifies 
the  association  that  the  relocation  does 
not  satisfy  the  criteria  in  the  first 
sentence  of  this  paragraph  (c).  in  which 
case  the  association  must  file  an 
application  and  obtain  approval  by  the 
Office  in  accordance  with  paragraph  (b) 
of  tliis  section. 

§  545.96    Agency. 

(a)  General.  A  Federal  savings 
association  may,  without  approval  of 
the  Office,  to  the  extent  authorized  by 
its  board  of  directors,  establish  or 
maintain,  within  the  same  state  as  the 
home  office  of  the  Federal  savings 
association  or  the  same  state  as  any 
branch  office  approved  by  the  Office, 
agencies  which  only  service  and 
originate  (but  do  not  approve)  loans  and 
contracts  and/or  manage  or  sell  real 
estate  owned  by  the  Federal  savings 
association. 

(b)  Additional  services.  Except  for 
payment  on  savings  accounts  and  loan 
approval  services,  offering  of  any 
services  not  hsted  in  paragraph  (a)  of 
this  section  may  be  approved  by  the 
District  Director. 

(c)  Records.  An  agency  shall  maintain 
records  of  all  business  it  transacts  and 
transmit  copies  to  a  branch  or  home 
office  of  the  Federal  savings  association. 

(d)  Notice.  A  Federal  savings 
association  shall  notify  the  District 
Director  when  it  opens  or  closes  an 
agency. 

§§545.97-545.100    [Reserved] 

§  545.101    Rscal  agency. 

A  Federal  savings  association 
designated  fiscal  agent  by  the  Secretary 
of  the  Treasury  or  with  Office  approval 
by  another  instrumentality  of  the  United 
States,  shall,  as  such,  perform  such 
reasonable  duties  and  exercise  only 
such  powers  and  privileges  as  the 
Secretary  of  the  Treasury  or  such 
instrumentality  may  prescribe. 

§545.102    Trustee. 

(a)  A  Federal  savings  association  may 
act  as  trustee  of  any  trust  created  or 
organized  in  the  United  States  and 
forming  part  of  a  stock  bonus,  pension, 
or  profit-sharing  plan  quaUfying  for 
specific  tax  treatment  under  section 
401(d)  of  the  Internal  Revenue  Code  of 
1954;  as  trustee  or  custodian  of  an 
Individual  Retirement  Account  within 


the  meaning  of  section  40B(a)  of  the 
Internal  Revenue  Code;  or  as  trustee 
with  no  active  fiduciary  duties  if  state 
law  authorizes  a  savings  association  to 
act  in  such  capacity:  Provided,  that  the 
Federal  savings  association  shall  invest 
the  funds  of  the  trust  or  account  only  in 
the  Federal  savings  association's  own 
accounts,  deposits,  obligations,  or 
securities  or,  upon  the  condition  that  the 
Federal  savings  association  does  not 
exercise  any  investment  discretion  or 
direcdy,  or  indirectly  provide  any 
investment  advice  with  respect  to  the 
trust  or  account  assets,  in  such  other 
assets  as  the  customer  may  direct  The 
Federal  savings  association  shall 
observe  principles  of  sound  trust 
administration,  including  those  relating 
to  recordkeeping  and  segregation  of 
assets,  and  may  receive  reasonable 
compensation  for  acting  in  any  trust 
capacity  authorized  by  this  section. 

(b)  Unless  trust  investments  are 
limited  to  accounts  or  deposits  insured 
by  the  Federal  Deposit  Insurance 
Corporation,  a  Federal  savings 
association  acting  as  trustee  or 
custodian  pursuant  to  paragraph  (a)  of 
this  section  shall  include  in  bold  type  on 
the  first  page  of  any  contract  documents 
the  following  language: 

Funds  invested  pursuant  to  this  agreement 
are  not  insured  by  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  merely 
because  the  trustee  or  custodian  is  a  Federal 
savings  association  the  accounts  of  which  are 
covered  by  such  insurance.  Only  investments 
in  the  accounts  of  such  a  Federal  savings 
association  are  insured  by  the  FDIC  subject 
to  its  rules  and  regulations. 

§545.103    Suretyship. 

Pursuant  to  the  authority  given  to  the 
Office  under  section  5(b)(2)  of  the  Act  a 
Federal  savings  association  is 
authorized  to  enter  into  an  agreement  to 
act  as  surety  subject  to  the  following 
provisions: 

(a)  A  savings  association  may  enter 
into  a  suretyship  agreement  only  if 
performance  under  the  agreement  would 
create  an  obligation  authorized  for 
investment  by  a  savings  association.  A 
savings  association's  obligation  under 
the  suretyship  agreement  will  be  treated 
as  a  loan  to  ita  principal  for  purposes  of 
the  requirements  of  $5  563.93  and  563.43 
of  this  chapter. 

(b)  A  savings  association  must  take 
and  maintain  a  security  interest  in  real 
estate  or  marketable  securities  of  its 
principal  having  a  market  value  of  at 
least  110  percent  of  the  savings 
association's  suretyship  obligation.  If 
real  estate,  the  value  must  be 
estabUshed  by  a  signed  appraisal  by  an 
appraiser  approved  by  the  savings 
association's  management  (as  that  term 


is  defined  in  §  563.171  of  this  chapter).  In 
determining  compliance  with  the  110 
percent  requirement  the  savings 
association  must  consider  the  value  of 
prior  mortgages,  liens  or  other 
encumbrances  on  the  property,  except 
those  held  by  the  party  for  whose 
protection  the  suretyship  agreement  is 
made.  If  marketable  securities,  such 
securities  must  be  of  a  type  in  which  the 
savings  association  is  authorized  to 
invest  and  the  savings  association  must 
provide  for  maintenance  of  the  seciuity 
at  the  required  level  during  the  term  of 
the  suretyship  agreement 

(c)  To  the  extent  a  savings  association 
is  required  to  meet  its  obligation  under  a 
suretyship  agreement  the  amount 
expended  shall  be  treated  as  an 
extension  of  credit  subject  to 
percentage-of-assets  limits  in 
accordance  with  the  obligation  thereby 
created  to  the  savings  asso'-ation. 

§§545.104-545.110    [Reservsd] 

§545.111    Adjustments  to  book  valus  of 
assets. 

If  the  District  Director  determines  that 
an  asset's  stated  book  value  exceeds  its 
value  or  that  documentation  in  the 
Federal  savings  association's  loan  file  is 
inadequate  to  demonstrate  that  an 
investment  made  under  12  U.S.C 
1464(c)(3)(C)-(D)  is  sound,  it  may  require 
the  Federal  savings  association  to 
charge  off  the  asset  immediately  or 
establish  and  maintain  a  special 
reserve{s)  equaling  the  overvaluation. 

§545.112    [Resefved] 

§  545.1 13    Accounting  records. 

(a)  Accounting  practices.  Each 
Federal  savings  association  shall  use 
such  forms  and  follow  such  accounting 
practices  as  the  Office  may  require,  and 
shall  close  its  books  at  least  annually  as 
of  the  end  of  such  month(s)  as  the 
Federal  savings  association's  board  of 
directors  may  designate.  The  date  of  the 
Federal  savings  association's  annual 
closing  shall  be  not  less  than  fifteen 
days  or  more  than  three  months  and 
fifteen  days  before  its  aimual  meeting. 

(b)  Maintenance  of  records.  A  Federal 
savings  association  shall  maintain  a 
complete  record  of  its  business 
transactions  and  maintain  at  its  home 
office,  or  at  a  branch  or  service  office 
located  within  100  miles  of  the  home 
office,  all  general  accounting  records, 
including  control  records,  of  its  business 
transactions.  The  Federal  savings 
association  may  not  transfer  the  general 
accounting  or  control  records  or  the 
maintenance  thereof  from  any  of  its 
offices  to  another,  unless  its  board  of 
directors  has: 
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(1)  By  resolution  authorized  the 
transfer  or  maintenance  and 

(2)  Sent  a  certified  copy  of  the 
resolution  to  the  District  Director  of  its 
district. 

A  Federal  savings  association  that 
determines  to  maintain  any  of  its 
records  by  means  of  dafa  processing 
services  shall  so  notify  the  District 
Director,  in  writing,  at  least  90  days 
before  such  maintenance  will  begin. 
Notification  shall  include  identification 
of  the  records  and  the  location  at  which 
they  will  be  maintained.  Any  contract, 
agreement,  or  arrangement  under  which 
data  processing  services  are  to  be 
performed  shall  expressly  provide  that 
the  records  maintained  by  such  services 
shall  at  all  times  be  available  for 
examination  and  audit. 

§545.114    Monthly  reports. 

A  Federal  savings  association's 
officers  shall  make  a  monthly  report  to 
the  association's  board  of  directors  on 
forms  prescribed  by  the  Office  and 
available  from  any  District  Director.  The 
association  shall  send  two  copies  of  the 
report  to  the  Office. 

§  545. 1 1 5    StatenMnt  of  condition. 

(a)  General.  Each  Federal  savings 
ossociation.  within  thirty  days  after  the 
end  of  its  fiscal  year,  shall: 

(1)  Publish  a  statement  of  condition  in 
rny  Fjiglish  language  newspaper  of 
general  circulation  in  the  county  in 
which  the  association's  home  office  is 
located,  and 

(2)  Make  available  for  public 
inspection  at  its  home  office  and  each 
branch  office  a  copy  of  such  statement 
of  condition. 

A  statement  of  condition  is  a  formal 
statement  of  a  Federal  savings 
association's  assets,  liabilities,  and 
reg'ilatory  capital  as  of  the  end  of  its 
most  recent  fiscal  year. 

(b)  Format.  The  information  set  forth 
in  a  Statement  of  Condition  shall  be 
presented  in  accordance  with  generally 
accepted  accounting  principles  and  shall 
include  a  full  and  fair  disclosure  of  the 
reconciliation  of  equity  capital,  as 
determined  in  accordance  with 
generally  accepted  accounting 
principles,  with  regulatory  capital,  as 
defined  in  {  567.1  of  this  chapter.  Each 
statement  of  condition  shall  include  in 
bold  type  in  the  body  of  the  statement 
the  following  language:  'The  SAIF.  an 
agency  of  the  United  States 
Government,  insures  all  depositors  up  to 
$100,000  in  accordance  with  the  rules 
and  regulations  of  the  FDIC."  In 
addition,  the  footnote  reconciliation  of 
equity  capital  to  regiilatory  capital 
contained  in  such  statements  shall 
include  the  following  language: 


"Regulatory  capital  is  the  basis  by 
which  the  Office  of  Thrift  Supervision 
determines  whether  a  savings 
association  is  insolvent  and  whether  a 
savings  association  is  meeting  its 
regulatory  capital  requirement." 

(c)  Exemptions.  The  requirements  of 
this  section  shall  not  apply  to  a  Federal 
savings  association: 

(1)  If,  with  respect  to  the  same  fiscal 
year  that  would  be  the  subject  of  the 
statement  of  condition,  the  Federal 
savings  association  transmits  an  annual 
report  to  each  of  its  voting  members  (or 
shareholders)  pursuant  to  §  563.45  of 
this  chapter  or 

(2)  In  the  case  of  a  stock-chartered 
Federal  savings  association,  if  the  equity 
securities  of  the  Federal  savings 
association  are  registered  under  sAition 
12  of  the  Securities  Exchange  Act  of 
1934. 

§§545.116-545.120    [Re«erv«dl 

S  545. 1 2 1    Indemnification  of  directors, 
officers  and  employees. 

A  Federal  savings  association  shall 
indemnify  its  directors,  officers,  and 
employees  in  accordance  with  the 
following  requirements: 

(a)  Definitions  and  rules  of 
construction.  (1)  Definitions  for  - 
purposes  of  this  section. 

(i)  Action.  The  term  "action"  means 
any  judicial  or  administrative 
proceeding,  or  threatened  proceeding, 
whether  civil,  criminal,  or  otherwise, 
including  any  appeal  or  other 
proceeding  for  review; 

(ii)  Court.  The  term  "court"  includes, 
without  limitation,  any  court  to  which  or 
in  which  any  appeal  or  any  proceeding 
for  review  is  brought. 

(iii)  Final  judgment.  The  term  "final 
judgment"  means  a  judgment,  decree,  or 
order  which  is  not  appealable  or  as  to 
which  the  period  for  appeal  has  expired 
with  no  appeal  taken. 

(iv)  Settlement.  The  term  "settlement" 
includes  entry  of  a  judgment  by  consent 
or  confession  or  a  plea  of  gnitty  or  nolo 
contendere. 

(2)  References  in  this  section  to  any 
individual  or  other  person,  including  any 
association,  shall  include  legal 
representatives,  successors,  and  assigns 
thereof. 

(b)  General.  Subject  to  paragraphs  (c) 
and  (g)  of  this  section,  a  savings 
association  shall  indemnify  any  person 
against  whom  an  action  is  brought  or 
threatened  because  that  person  is  or 
was  a  director,  officer,  or  employee  of 
the  association,  for. 

(1)  Any  amount  for  which  that  person 
becomes  liable  under  a  judgment  if  such 
action;  and 


(2)  Reasonable  costs  and  expenses, 
including  reasonable  attorney's  fees, 
actually  paid  or  incurred  by  that  person 
in  defending  or  settling  such  acMon.  or  in 
enforcing  his  or  her  rights  under  this 
section  if  he  or  she  attains  a  favorable 
judgment  in  such  enforcement  action. 

(c)  Requirements.  Indemnification 
shall  be  made  to  such  period  under 
paragraph  (b)  of  this  section  only  if: 

(1)  Final  judgment  on  the  merits  is  in 
his  or  her  favor,  or 

(2)  In  case  of: 
(i)  Settlement, 

(ii)  Final  judgment  against  him  or  her. 
or 

(iii)  Final  judgment  in  his  or  her  favor, 
other  than  on  the  merits,  if  a  majority  of 
the  disinterested  directors  of  the  savings 
association  determine  that  he  or  she 
was  acting  in  good  faith  within  the 
scope  of  his  or  her  employment  or 
authority  as  he  or  she  could  reasonably 
have  perceived  it  under  the 
circumstances  and  for  a  purpose  he  or 
she  could  reasonably  have  believed 
under  the  circumstances  was  in  the  best 
interests  of  the  savings  association  or  its 
members. 

However,  no  indemnification  shall  be 
made  unless  the  association  gives  the 
Office  at  least  60  days'  notice  of  its 
intention  to  make  such  indemnification. 
Such  notice  shall  state  the  facts  on 
which  the  action  arose,  the  terms  of  any 
settlement,  and  any  disposition  of  the 
action  by  a  court.  Such  notice,  a  copy 
thereof,  and  a  certified  copy  of  the 
resolution  containing  the  required 
determination  by  the  board  of  directors 
shall  be  sent  to  the  District  Director, 
who  shall  promptly  acknowledge  receipt 
thereof.  The  notice  period  shall  run  from 
the  date  of  such  receipt.  No  such 
indemnification  shall  be  made  if  the 
Director  of  the  Office  advises  the 
association  in  writing,  within  such 
notice  period,  of  his  or  her  objection 
thereto. 

(d)  Insurance.  A  savings  association 
may  obtain  insurance  to  protect  it  and 
its  directors,  officers,  and  employees 
from  potential  losses  arising  from  claims 
against  any  of  them  for  alleged  wrongful 
acts,  or  wrongful  acts,  committed  in 
their  capacity  as  directors,  officers,  oi 
employees.  However,  no  savings 
association  may  obtain  insurance  which 
provides  for  payment  of  losses  of  any 
person  incurred  as  a  consequence  of  his 
or  her  willful  or  criminal  misconduct. 

(e)  Payment  of  expenses.  If  a  majority 
of  the  directors  of  a  savings  association 
concludes  that,  in  connection  with  an 
action,  any  person  ultimately  may 
become  entitled  to  indemnification 
under  this  section,  the  directors  may 
authorize  payment  of  reasonable  costs 
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and  expenses,  including  reasonable 
attorneys'  fees,  arising  from  the  defense 
or  settlement  of  such  action.  Nothing  in 
this  paragraph  (e)  shall  prevent  the 
directors  of  a  savings  association  from 
imposing  such  conditions  on  a  payment 
of  expenses  as  they  deem  warranted 
and  in  the  interests  of  the  savings 
association.  Before  making  advance 
payment  of  expenses  under  this 
paragraph  (e),  the  savings  association 
shall  obtain  an  agreement  that  the 
savings  association  will  be  repaid  it  the 
person  on  whose  behalf  payment  is 
made  is  later  determined  not  to  be 
entitled  to  such  indemnification. 

(f)  Exclusiveness  of  provisions.  No 
savings  association  shall  indemnify  any 
person  referred  to  in  paragraph  (b)  of 
this  section  or  obtain  insurance  referred 
to  In  paragraph  (d)  of  the  section  other 
than  in  accordance  with  this  section. 
However,  an  association  which  has  a 
bylaw  in  effect  relating  to 
indemnification  of  its  personnel  shall  be 
governed  solely  by  that  bylaw,  except 
that  its  authority  to  obtain  insurance 
shall  be  governed  by  paragraph  (d)  of 
this  section. 

(g)  The  indemnification  provided  for 
in  paragraph  (bl  of  this  section  is  subject 
to  and  qualified  by  12  U.S.C  1821(n). 

S  S45.122    Employment  contracts. 

A  Federal  savings  association,  upon 
specific  approval  of  its  board  of        ^ 
directors,  may  enter  into  employment 
contracts  with  its  officers  and  other 
employees  in  accordance  with  S  563.39 
of  this  chapter. 

S  545.123    Advisory  boards  and 
committees. 

A  Federal  savings  association's  board 
of  directors  may  establish  one  or  more 
advisory  boards  of  directors  or  advisory 
committees  to  advise  the  association  as 
the  board  of  directors  may  authorize. 
Each  member  of  such  a  board  or 
committee  shall  be  appointed  by  the 
board  of  directors  on  a  year-to-year 
basis.  Such  members  may  be  permitted 
to  attend  meetings  of  the  board  of 
directors,  but  they  shall  have  no  vote  on 
matters  acted  upon  by  the  board  of 
directors. 

§§545.124-545.125    [Reserved] 

SS45.124    Referral  of  Insurance  business. 

(a)  For  purposes  of  this  section  the 
terms  "owned"  and  "referral"  have  the 
meanings  prescribed  in  9  556.16(a)  (1) 
and  (3)  of  this  Subchapter. 

(b)  No  Federal  savings  association 
shall  refer  any  insurance  business  to  an 
agency  owned  by  officers  or  directors  of 
the  association,  or  by  persons  having 
power  to  direct  its  management,  unless: 


(1)  A  specific  state  statute  or 
regulation  precludes  Federal  savings 
associations'  service  corporations  (or 
wholly  owned  subsidiaries  thereof)  from 
engaging  in  the  insurance  business; 

(2)  The  association,  after  filing  any 
necessary  applications  and  making  a 
bona  fide  attempt  to  obtain  any 
necessary  approval  (with  or  without 
instituting  legal  proceedings  against 
state  officials  to  compel  approval)  has 
been  denied  permission  by  the 
appropriate  state  licensing  or  regulatory 
authorities  for  its  service  corporation,  or 
a  wholly  owned  subsidiary  thereof,  to 
engage  in  the  insurance  business; 

(3)  Such  state  authorities  follow  an 
established  and  well-known  policy  of 
refusing  to  accept  or  approve  such 
applications.  (The  association  need  not 
demonstrate  existence  of  such  a  policy 
by  instituting  legal  proceedings  against 
such  authorities  to  compel  approval); 

(4)  The  referral  takes  place  within  a 
reasonable  period  of  time  (not 
exceeding  18  months)  after  a  change  in 
such  state  law.  regulation,  or  policy  for 
the  association  to  investigate  the 
feasibility  and  desirability  of  acquiring 
or  establishing  its  own  service 
corporation  insurance  business;  or 

(5)  An  application  for  permission  to 
estabUsh  or  acquire  a  service 
corporation  insurance  business  is  on  file 
with  the  appropriate  state  agencies 
and/ or  the  Office. 

§§545.127-545.130    [Reserved] 

§  545.131    Communication  between 
members  of  a  Federal  mutual  savings 
association. 

(a)  Right  of  communication  with  other 
members.  A  member  of  a  Federal  mutual 
savings  association  has  the  right  to 
communicate,  as  prescribed  in 
paragraph  (b)  of  this  section,  with  other 
members  of  the  Federal  savings 
association  regarding  any  matter  related 
to  the  Federal  savings  association's 
affairs,  except  for  "improper" 
communications,  as  defined  in 
paragraph  (c)  of  this  section.  The 
association  may  not  defeat  that  right  by 
redeeming  a  savings  member's  savings 
account  in  the  Federal  mutual  savings 
association. 

(b)  Member  communication 
procedures.  If  a  member  of  a  Federal 
mutual  savings  association  desires  to 
communicate  with  other  members,  the 
following  procedures  shall  be  followed: 

(1)  The  member  shall  give  the  Federal 
mutual  savings  association  a  written 
request  to  communicate; 

(2)  If  the  proposed  communication  is 
in  connection  with  a  meeting  of  the 
Federal  savings  association'  s  members, 
the  request  shall  be  given  at  least  thirty 


days  before  the  annual  meeting  or  10 
days  before  a  special  meeting; 

(3)  The  request  shall  contain — 
(i)  The  member's  full  name  and 

address; 

(ii)  The  nature  and  extent  of  the 
member's  interest  in  the  Federal  savings 
association  at  the  time  the  information 
is  given; 

(iii)  A  copy  of  the  proposed 
communication;  and 

(iv)  If  the  communication  is  in 
connection  with  a  meeting  of  the 
members,  the  date  of  the  meeting; 

(4)  The  Federal  savings  association 
shall  reply  to  the  request  within  either — 

(i)  Fourteen  days; 

(ii)  Ten  days,  if  the  communication  is 
in  connection  with  the  annual  meeting; 
or 

(iii)  Three  days,  if  the  communication 
is  in  connection  with  a  special  meeting; 

(5)  The  reply  shall  provide  either — 
(i)  The  number  of  the  Federal  savings 

association's  members  and  the 
estimated  reasonable  cost  to  the  Federal 
savings  association  of  mailing  to  them 
the  proposed  communication;  or 

(ii)  Notification  that  the  Federal 
savings  association  has  determined  not 
to  mail  the  communication  because  it  is 
"improper",  as  defined  in  paragraph  (c) 
of  this  section; 

(6)  After  receiving  the  amount  of  the 
estimated  costs  of  mailing  and  sufficient 
copies  of  the  communication,  the 
Federal  savings  association  shall  mail 
the  conmiunication  to  all  members,  by  a 
class  of  mail  specified  by  the  requesting 
member,  either — 

(i)  Within  fourteen  days; 

(ii)  Within  seven  days,  if  the 
communication  is  in  connection  with  the 
annual  meeting; 

(iii)  As  soon  as  practicable  before  the 
meeting,  if  the  communication  is  in 
connection  with  a  special  meeting;  or 

(iv)  On  a  later  date  specified  by  the 
member 

(7)  If  the  Federal  savings  association 
refuses  to  mail  the  proposed 
communication,  it  shall  return  the 
requesting  member's  materials  together 
with  a  written  statement  of  the  specific 
reasons  for  refusal,  and  shall 
simultaneously  send  to  the  District 
Director  two  copies  each  of  the 
requesting  member's  materials,  the 
Federal  savings  association's  written 
statement,  and  any  other  relevant 
material.  The  materials  shall  be  sent 
within: 

(i)  Fourteen  days, 

(ii)  Ten  days  if  the  communication  is 
in  connection  with  the  aimual  meeting, 
or 

(iii)  Three  days,  if  the  communication 
is  in  connection  with  a  special  meeting, 
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after  the  Federal  savings  association 
receives  the  request  for  communicatioa. 

(c)  Improper  communication.  A 
communicatioa  is  an  "improper 
communication"  if  it  contains  material 
which: 

(1)  At  the  time  and  in  the  light  of  the 
circumstances  under  which  it  is  made: 

(1)  Is  false  or  misleading  with  respect 
to  any  material  fact  or 

(ii)  Omits  a  material  fact  necessary  to 
make  the  statements  therein  not  false  or 
misleading,  or  necessary  to  correct  a 
statement  in  an  earlier  communication 
on  the  same  subject  which  has  become 
false  or  misleading; 

(2)  Relates  to  a  personal  claim  or  a 
personal  grievance,  or  is  solicitous  of 
personal  gain  or  business  advantage  by 
or  on  behalf  of  any  party; 

(3)  Relates  to  any  matter,  including  a 
general  economic  political,  racial, 
religious,  social,  or  similar  cause,  that  is 
not  significantly  related  to  the  business 
of  the  Federal  savings  association  or  is 
not  within  the  control  of  the  Federal 
savings  association;  or 

(4)  Directly  or  indirectly  and  without 
expressed  factual  foundation: 

(i)  Impugns  character,  Integrity,  or 
personal  reputation. 

(ii)  Makes  charges  concerning 
improper,  illegal,  or  immoral  conduct  or 

(iii)  Makes  statements  impugning  the 
stability  and  soundness  of  the  Federal 
savings  association. 

S  S45.132    Disdosurt  of  customer  rscords. 

(a)  Definitions.  For  purpose  of  this 
section: 

(1)  The  term  "Agent"  means  any 
person  authorized  to  transact  business 
for  a  principal,  as  deHned  by  the  laws  of 
the  appropriate  jurisdiction. 

(2)  The  term  "Customer"  means  a 
depositor  in.  borrower  from,  and  any 
other  person  patronizing  a  Federal 
savings  association  and  utilizing  its 
services. 

(3)  The  term  "Customer  identification" 
means  th^  original  or  any  copy  or 
summary  of  any  document,  including 
any  evidence  of  a  transaction  conducted 
by  electronic  terminal,  that  contains  the 
name  and/ or  address  of  any  customer  of 
a  Federal  savings  association,  or  any 
data  from  which  such  information  could 
be  constructed. 

(4)  The  term  "Customer  information" 
means  the  original  or  any  copy  or 
summeuy  of  any  document,  including 
any  evidence  of  a  transaction  conducted 
by  means  of  an  electronic  terminal,  that 
contains  a  customer's  customer 
identification  and  any  information 
concerning  a  customer's  individual 
savings  or  loan  accounts  or  the  details 
of  other  types  of  transactions  between 
the  customer  and  the  association,  or  any 


data  from  which  such  information  could 
be  constructed. 

(5)  The  term  "Financial  institution" 
means  any  office  of  a  bank,  savings 
bank,  savings  association,  industrial 
loan  company,  trust  company,  savings 
and  loan,  building  and  loan,  or 
homestead  association  (including 
cooperative  banks],  credit  union,  or 
consumer  finance  institution,  located  in 
any  state  or  territory  of  the  United 
States,  the  District  of  Columbia.  Puerto 
Rico,  Guam,  American  Samoa,  or  the 
Virgin  Islands. 

(6)  The  term  "Person"  includes  an 
individual,  partnership,  corporation, 
association,  trust,  or  any  other  legal 
entity  organized  under  frie  laws  of  any 
state  or  of  the  United  States,  or  of  any 
foreign  state. 

(7)  The  term  "Public  record"  means  a 
written  document  that  is  filed  and 
recorded  in  the  official  public  records  of 
a  governmental  unit  and  which  is 
available  for  pubUc  inspection. 

(8)  The  term  "Service  corporation" 
has  the  meaning  provided  in  S  545.74  of 
this  Part  and  includes  its  wholly-owned 
subsidiaries. 

(9)  The  term  'Third  person"  means  a 
person  other  than  the  customer,  the 
Federal  savings  association,  or  its 
wholly-owned  service  corporation,  to 
whom  disclosure  is  restricted  by  this 
regulation. 

(b)  Right  to  obtain  and  inspect 
customer's  own  customer  information.  A 
customer  of  a  Federal  savings 
association  or  his  duly  authorized  agent 
has  the  right  to  obtain  and  inspect 
customer  information  pertaining  solely 
to  the  customer's  own  savings 
account(s)  or  loan  account(s)  records,  or 
information  pertaining  to  other  financial 
transactions  with  the  association.  A 
customer  does  not  have  the  right  under 
this  section  to  obtain  internal  business 
papers,  memoranda,  or  other 
confidential  correspondence  or 
communications  between  the 
association  and  others  including  its 
attorneys,  accountants,  and  board  of 
directors  that  may  relate  to  the 
customer. 

(c)  Disclosure  of  customer 
identification  and  customer  information. 
(1)  A  Federal  savings  association  may 
disclose  a  customer's  customer 
information  to: 

(i)  A  wholly-owned  service 
corporation  of  the  Federal  savings 
association,  or 

(ii)  To  third  persons  if  the  customer 
information  intended  to  be  released  is 
limited  to  information  recorded  in  the 
public  records  and/or  a  customer's 
customer  identification,  provided  that  in 
either  case  the  Federal  savings 
association  has  given  written  notice  to 


the  customer  of  the  intent  of  the  r'ederal 
savings  association  to  release  such 
information,  and  that  the  customer  has 
the  right  to  prohibit  the  release  of  this 
information  by  notifying  the  association 
in  «vriting  of  his  or  her  objection,  or 

(iii)  To  third  persons  if  the  customer 
information  to  be  disclosed  is  customer 
information  not  contained  in  a  public 
record  provided  that  the  Federal  savings 
association  has  complied  with 
paragraph  (f)  of  this  section. 

(2)  Any  disclosure  pursuant  to 
paragraphs  (c)(l)(i)  and  (c){l)(ii)  of  this 
section  may  be  made  no  sooner  than 
fifteen  (15)  days  after  the  customer 
received  the  notice,  if  the  notice  was 
given  in  person,  or  fifteen  days  after  the 
notice  was  mailed  to  the  customer,  and 
shall  be  limited  to  those  customers  of 
the  Federal  savings  association  who 
have  not  objected  to  the  release  of  his  or 
her  customer  information  pursuant  to 
those  provisions. 

(3)  At  least  once  every  two  years  after 
a  Federal  savings  association  releases  a 
customer's  customer  information 
pursuant  to  paragraph  (c)(1)  of  this 
section,  a  Federal  savings  association 
that  desires  to  continue  to  release 
customer  information  shall  provide 
written  notice  to  such  customers 
reminding  them  that  the  association  may 
release  such  customer  information  and 
of  the  customer's  continuing  right  to 
withdraw  such  authorization  at  any 
time. 

(d)  Exceptions.  Notwithstanding 
paragraph  (c)  of  this  section,  a  Federal 
savings  association  may  disclose  its 
customer  information  to  the  following: 

(1)  Any  person  to  whom  the  customer 
has  affirmatively  authorized  such 
disclosure  in  writing; 

(2)  Any  director,  officer,  or  employee 
of  a  Federal  savings  association  having 
the  duty  to  prepare,  examine,  handle, 
maintain,  or  process  customer 
information  in  the  ordinary  course  of 
conducting  the  association's  business; 

(3)  Any  agent  of  the  Federal  savings 
association,  any  independent  contractor 
providing  a  service  to  the  association  in 
the  ordinary  course  of  the  association's 
business,  or  any  person  providing 
professional  services  to  the  association, 
including,  but  not  limited  to,  an 
accountant  engaged  by  the  association 
to  prepare  an  independent  audit  or  an 
attorney  performing  a  service  on  behalf 
of  the  association; 

(4)  Any  officer,  employee,  or  agent  of 
the  Office  of  Thrift  Supervision,  a 
Federal  Home  Loan  Bank,  the 
Resolution  Trust  Corporation,  or  the 
Federal  Deposit  Insurance  Corporation 
for  use  solely  in  the  exercise  of  his  or 
her  duties; 
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(5)  A  fmancial  institution,  commercial 
enterprise,  or  credit  reporting  agency, 
when  such  disclosure  is  part  of  an 
exchange  in  the  regular  course  of 
businnss  of  information  pertaining  to  the 
credit-worthiness  of  the  customer 
between  a  Federal  savings  association 
and  another  financial  institution  or 
commercial  enterprise,  directly  or 
through  a  credit  reporting  agency; 

(6)  Persons  to  whom  reports  or  retiuns 
must  be  made  or  information  disclosed 
pursuant  to  Federal  law  or  regulations 
including,  but  not  limited  to,  ^e  Internal 
Revenue  Service,  or  any  government 
authority  acting  pursuant  to  the  Right  to 
Financial  Privacy  Act  of  1978, 12  U.S.C. 
3401  et  seq.,  or  the  Bank  Secrecy  Act  31 
U.S.C.  5311  et  seq. 

(7)  Persons  to  whom  information  is 
permitted  to  be  disclosed  under  state 
law  concerning  the  dishonor  of  a 
negotiable  instrument 

(8)  An  appropriate  law  enforcement 
authority  when  the  Federal  savings 
association  reasonably  believes, 
pursuant  to  S  563.180(d)  of  this  part,  that 
it  has  been  the  victim  of  a  crime  or  has  a 
known  factual  basis  for  a  belief  that  a 
crime  has  been  committed; 

(9)  Persons  making  demand  pursuant 
to  a  lawful  subpoena,  summons, 
warrant  or  court  order  or  in  response  to 
a  subpoena  from  a  federal  or  state  grand 
jury  served  upon  the  Federal  savings 
association; 

(10)  The  savings  association's  bond  or 
insurance  companies  when  the  savings 
association  has  information  relative  to  a 
claim  pursuant  to  its  bond  or  director's 
and  officer's  liability  insurance  policy  or 
other  insurance  coverage; 

(11)  Any  person  for  the  purpose  of 
engaging  in  a  secondary  market 
transaction; 

(12)  Representatives  of  the  United 
States  Department  of  Justice  conducting 
civil  investigations,  pursuing  civil 
actions  for  the  purpose  of  assessing  civil 
money  penalties,  or  pursuing  forfeitures 
for  violations  of  fmancial  institution 
criminal  statutes. 

(13)  Any  person  not  expressly 
permitted  by  this  section  if  the  savings 
association  receives  the  prior  written 
approval  of  the  Office,  which  may 
establish  the  terms  and  conditions 
governing  such  release. 

(e)  Confidentiality  agreement  Prior  to 
the  release  by  a  Federal  savings 
association  of  its  customer  information 
authorized  by  paragraphs  (c)(1)  or  by 
exceptions  (d)(1).  (d)(3),  (d)(5),  (d)(10) 
and  (d)(ll)  of  this  section,  the 
association  shall  require  intended 
recipients  of  customer  information  to 
execute  an  agreement  stating  at  a 
minimum  the  specific  use  to  be  made  of 
the  customer  information  and 


prohibiting  subsequent  disclosure  of  the 
customer  information  to  a  third  party, 
except  if  such  disclosure  is  required  by 
law  or  pursuant  to  the  circumstances  set 
forth  in  paragraphs  (d)(4].  (d)(6),  (d)(8), 
(d)(9).  and  (d)(ll)  of  this  section,  and,  if 
the  recipient  of  the  customer 
information  is  a  credit  reporting  agency, 
subsequent  disclosures  may  be  made  in 
the  regular  course  of  the  credit  reporting 
agency's  business. 

(f)  Informed  consent  form  and 
procedure.  (1)  Before  releasing  any 
customer  information  pursuant  to 
paragraph  (c)(l)(iii)  of  this  section,  a 
Federal  savings  association  shall: 

(i)  Provide  a  copy  of  an  "Informed 
Consent  Form"  to  all  new  and  existing 
customers  of  the  association  whose 
customer  information  is  not  contained  in 
the  public  records  intended  to  be 
disclosed  to  third  persons.  The  consent 
form  shall  contain: 

(A)  A  definition  of  customer 
information  not  contained  in  a  public 
record  ("non-public  customer 
information"); 

(B)  A  statement  that  the  customer  has 
the  right  to  withhold  consent  to  the 
release  of  his  or  her  non-public  customer 
information  by  the  Federal  savings 
association; 

(C)  A  description  of  the  types  of 
businesses,  organizations,  or  other 
persons  or  entities  to  whom  non-public 
customer  information  may  be  disclosed 
and  the  time  period,  not  to  exceed  two 
years,  in  which  such  disclosures  may  be 
made; 

(D)  A  statement  that  the  Federal 
savings  association  may  seek  to  release 
non-public  customer  information  for  a 
longer  period  than  two  years,  and  if  an 
extension  is  sought  the  association  shall 
provide  a  notice  expUcitly  reminding  the 
customer  of  the  customer's  prior 
authorization  and  the  customer's 
continuing  right  to  withdraw  that 
authorization. 

(E)  A  statement  that  if  release  is 
contemplated  to  types  of  recipients 
other  than  those  for  which  authorization 
is  sought  the  association  must  obtain 
new  authorization  for  the  release; 

(F)  A  statement  that  the  customer  aay 
at  any  time  provide  the  Federal  savings 
association  with  written  notice 
withdrawing  the  customer's  prior 
consent  to  release  non-public  customer 
information  and  how  and  to  whom  such 
notice  must  be  given; 

(G)  A  statement  that  non-public 
customer  information  may  be  released 
pursuant  to  statute  or  regulation  even 
when  not  authorized  by  the  customer, 

(H)  A  statement  authorizing  the 
release  of  non-public  customer 
information;  and 


(1)  A  space  for  the  customer's 
signature  and  for  the  date  the  document 
was  executed. 

(ii)  Receive  a  signed  and  dated 
consent  form  from  the  customer,  and 

(iii)  Retain  a  copy  of  each  consent 
form  in  an  appropriate  file  maintained 
for  the  customer  providing  the 
authorization. 

(2)  A  Federal  savings  association  shall 
fulfill  the  requirement  that  it  obtain 
consent  from  its  customers  before 
disclosing  customer  information  not 
contained  in  a  public  record  under 
paragraph  (c)(l)(iii)  of  this  section  by 
providing  a  clear  and  conspicuous 
document  containing  the  information  set 
forth  in  paragraph  (f)(1)  of  this  section. 
The  following  comphes  with  this 
requirement  but  associations  are 
permitted  to  develop  their  own  forms 
containing  the  required  information: 

Authorizatioo  to  DisdoM  Cuatooiar 
Informatioa 

[Customer  Name|| 
[Account/Loan  Numberts)] 

Under  applicable  Federal  law  and 
regulations  [name  of  association]  must  obtain 
your  consent  to  disclose  non-public 
information  conceniing  your  account 
balances,  loans,  or  other  financial  activities 
to  various  entities.  This  information  that 
pertains  to  your  financial  transactions  is 
known  as  non-public  customer  information. 

[Name  of  association]  desires  to  disclose 
such  information  during  the  next  [period  of 
time  not  to  exceed  two  years]  to  [insert  types 
of  persons  or  entities  to  whidi  the  customer 
records  are  intended  to  t>e  disclosed].  These 
persons  or  entities  may  contact  you  to  offer 
you  a  product  or  8er\'ice.  These  persons  or 
entities  have  agreed,  or  will  be  required  to 
agree,  not  to  disclose  this  information  to  any 
other  person  or  business,  except  as  permitted 
by  law  and  regulation,  and  have  agreed  that 
non-public  customer  information  shall  remain 
confidential.  [Name  of  association]  may 
receive  a  fee  for  the  release  of  customer 
records.  In  the  event  that  the  association 
wishes  to  disclose  such  information  to 
persons  or  entities  not  described  above,  the 
association  will  seek  reauthorization.  In  the 
event  the  association  wishes  to  disclose  this 
information  t>eyond  two  years,  it  will  provide 
you  with  notice. 

Without  your  consent,  [Name  of 
association]  carmot  disclose  your  non-public 
customer  information  except  as  provided  for 
by  law  and  regulation. 

If  you  provide  your  consent  to  disclose  this 
information  now  or  in  the  future,  you  may 
withdraw  your  consent  at  any  time.  You  may 
withdraw  your  consent  by  writing  [name  of 
association]  at  the  following  address: 
[Name  of  association] 
[Address  of  association] 
[Attn:  ] 

If.  after  reading  the  following  statement 
you  consent  to  the  release  of  non-public 
customer  information,  sign  your  name  on  the 
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spcce  provided  and  rehira  this  form  to  laame 
of  asaociationj. 

Authorizatioa 

I  HEREBY  PROVIDE  MY  CONSENT  TO 
[name  of  association)  TO  RELEASE  MY 
NON-PLfBUC  CUSTOMER  INFORMATION 
TO  THIRD  PERSONS  AND  UNDERSTAND 
THAT  I  MAY  WITHDRAW  SUCH 
CONSENT  AT  ANY  TIME.  I  HAVE  BEEN 
INFORMED  OF  MY  RIGHT  TO  WITHHOLD 
MY  CONSENT  FOR  (name  of  association] 
TO  RELEASE  MY  NON  PUBUC  CUSTOMER 
INFORMATION  AND  I  HAVE  READ  THE 
INFORMATION  PRINTED  ABOVE. 

Name  of  customer 


Date 

(3)  Federal  savings  associations  shall 
not  release  any  person's  non-public 
customer  information  and  shall  take 
such  affirmative  steps  as  may  be 
necessary  to  insure  that  such  customer 
information  is  not  released: 

(i)  If  the  customer  has  not  authorized 
the  disclosure  of  such  information; 

(ii)  If  at  any  time,  the  Federal 
association  receives  written  notification 
of  a  customer's  withdrawal  of  consent  to 
release  customer  information  pursuant 
this  section. 

(4)  A  customer  may,  at  any  time, 
withdraw  the  consent  by  writing  to  the 
Federal  savings  association  and 
informing  it  of  the  withdrawal  of 
consent 

(5]  For  the  purpose  of  compliance  with 
the  renewal  notice  requirement  of 
paragraph  (c)(3)  of  this  section  for 
release  of  non-public  customer 
information  to  third  persons,  the 
following  notice  will  be  considered  to  be 
in  compUance  with  that  section,  but 
Federal  savings  associations  may 
develop  their  own  notices  provided  that 
lbs  equivalent  information  is  contained 
therein: 

Renewal  Notka  for  Release  of  Non-Pablic 
Infoniutioii 

[Name  of  customer] 
[Account/Loan  number(s)] 

You  previously  gave  [name  of  association] 
your  consent  to  disclose  non-public 
information  concerning  your  account 
balances,  loans,  or  other  financial  activities 
to  [types  of  persons  or  entities  to  which  the 
customer  information  has  been  disclosed]. 
This  information  that  pertains  to  your 
financial  transactions  is  known  as  non-public 
customer  information. 

[Name  of  association]  is  required  by  law  or 
regulation  to  Inform  you  at  least  every  two 
years  of  jrour  right  to  withdraw  your  consent 
at  any  time.  If  you  decide  to  withdraw  your 
consent,  your  non-public  customer 
information  will  no  longer  be  disclosed  once 
we  receive  a  written  notice  withdrawing  yoxjr 
consent.  You  may  withdraw  your  consent  by 
writing  to  the  following  address: 
[Name  of  association] 


[Address  of  association] 

Attn:  [appropriate  employee  of  association] 

9  54S.1 33-545.135    [RM«rv«d] 

S  545.138    Financial  futuTM  transactions. 

A  Federal  savings  association  may 
engage  in  financial  futures  transactions 
in  compliance  with  §  563.174  of  this 
chapter. 

§  545. 137    Financial  options  transactions. 

A  Federal  savings  association  may 
engage  in  financial  options  transactions 
in  compliance  with  i  563.175  of  this 
chapter. 

S  545.138    Data-processing  services. 

(a)  Authorization.  A  Federal  savings 
association  may  engage  in  any 
permissible  activity  or  service  by  using 
data  processing  equipment  or 
technology,  and  may  provide  data 
processing  and  data  transmission 
services  to  others  on  a  for-profit  basis  as 
permitted  by  this  section.  An 
association  may  establish  and  maintain 
an  office  to  provide  such  services  to 
others  without  observing  the  application 
and  approval  procedures  for  branch 
offices  set  forth  in  this  part. 

{b)(l)  Permissible  data.  The  data  to  be 
processed  or  transmitted  by  a  Federal 
savings  association  pursuant  to 
paragraph  (a)  of  this  section  must  be 
financial,  economic  or  related  to  thrift, 
home  financing,  or  the  activities  of 
depository  institutions. 

(2)  Customer  restrictions.  A  Federal 
savings  association  must  provide  data 
processing  and  transmission  services 
primarily  for  itself,  other  deptository 
institutions  (including  the  parent  or  a 
subsidiary  of  either),  and  persons  with 
whom  the  Federal  savings  association 
has  established  a  loan  or  deposit 
relationship.  A  Federal  savings 
association  may  also  provide  such 
services  to  other  persons  if  the  services 
constitute  less  than  one  half  of  the  data 
processing  services  provided  under 
paragraphs  (a)  and  (b)  of  this  section. 

(3)  Facilities.  In  conjunction  with 
providing  services  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section,  a 
Federal  savings  association  may  supply 
data  processing  software, 
documentation,  and  operating 
personnel.  Any  such  facilities,  as  well  as 
those  used  by  the  Federal  savings 
association,  must  be  designed  and 
operated  for  the  processing  or 
transmission  of  permissible  data. 

(c)  By-products  and  excess  capacity. 
As  an  incident  to  providing  data 
processing  and  data  transmission 
services  pursuant  to  paragraph  (b)  of 
this  sectioiv  a  Federal  savings 
association  may: 


(1)  Market  by-products  of  such 
services  (including  software  and 
compilations  of  data)  to  any  person, 
only  if  the  by-products  are  not  designed, 
created,  or  substantially  enhanced 
primarily  for  the  purpose  of  such 
marketability,  and 

(2)  Market  excess  capacity  of  its  data 
processing  facihties,  provided  that  the 
involvement  of  the  Federal  savings 
association  is  limited  to  furnishing 
access  to  its  facilities  and  providing  the 
necessary  operating  personnel,  and  that 
the  Federal  savings  association  has  not 
artificially  created  excess  capacity  by 
acquiring  equipment  or  facilities  whose 
capacity  is  substantially  greater  than 
that  necessary  to  accommodate  its 
present  or  expected  future  needs  for 
providing  permissible  data  processing 
services. 

(d)  Controls.  A  Federal  savings 
association  providing  data  processing 
services  or  marketing  excess  capacity  to 
any  person  under  this  section  shall 
establish  internal  and  system  controls 
for  both  hardware  and  software  such 
that  the  integrity  of  its  records  and  those 
of  its  depositors  and  customers  are 
adequately  protected.  At  a  minimum,  the 
controls  shall  be  consistent  with 
Generally  Accepted  Auditing  Standards. 
Any  agreement  pursuant  to  which  the 
Federal  savings  association  provides 
data  processing  services  shall  contain  a 
provision  that  generally  describes  the 
security  measures  so  taken. 

(e)  Contract  and  tying  restrictions. 
Any  contract  for  data  processing 
services  authorized  by  this  section  shall 
incorporate  the  relevant  limitations 
specified  herein  and  state  that  the 
Federal  savings  association's  facilities 
are  to  be  used  only  for  the  processing 
and  transmission  of  permissible  data.  A 
Federal  savings  association  providing 
such  services  under  this  section  shall 
comply  with  the  anti-tying  provisions  of 
section  5(q)  of  the  Act. 

(f)  Participation.  A  Federal  savings 
association  may  participate  with  others 
in  establishing  or  maintaining  a  data 
processing  office:  Provided,  That  the 
Federal  savings  association  may 
participate  in  establishing  or 
maintaining  a  data  processing  office 
controlled  by  an  entity  not  subject  to 
examination  by  a  Federal  agency 
regulating  financial  institutions  only  if 
such  entity  has  agreed  in  writing  with 
the  Office  that  it  will  permit  and  pay  for 
such  examination  of  the  office  as  the 
Office  deems  necessary,  and  that  it  will 
make  available  for  such  purposes  any 
records  in  its  possession  relating  to  the 
operation  of  the  Office. 
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9  545.139-545.140    (Rssarvedl 

9  545. 1 4 1    Rwnots  Servics  Units  (RSUs). 

(a)  Definitions.  As  used  in  this 
section — 

(1)  Generic  data  means  statistical 
information  which  does  not  identify  any 
individual  accountholder. 

(2)  Personal  security  identifier  [PSI) 
means  any  word,  number,  or  other 
security  identifier  essential  for  an 
accountholder  to  gain  access  to  an 
account. 

(3)  Remote  service  unit  (RSU)  means 
an  information  processing  device, 
including  associated  equipment, 
structures  and  systems,  by  which 
information  relating  to  financial  services 
rendered  to  the  public  is  stored  and 
transmitted,  instantaneously  or 
otherwise,  to  a  financial  institution.  Any 
such  device  not  on  the  premises  of  a 
Federal  savings  association  that,  for 
activation  and  account  access,  requires 
use  of  a  machine-readable  instrument 
and  PSI  in  the  possession  and  control  of 
an  accountholder,  is  an  RSU.  The  term 
includes,  without  limitation,  point-of- 
sale  terminals,  merchant-operated 
terminals,  cash-dispensing  machines, 
and  automated  teller  machines.  It 
excludes  automated  teller  machines  on 
the  premises  of  a  Federal  savings 
association,  unless  shared  with  other 
financial  institutions.  An  RSU  is  not  a 
branch,  satellite,  or  other  type  of  facility 
or  agency  of  a  Federal  savings 
association  under  S  545.92  et  seq.  of  this 
part. 

(4)  RSU  account  means  a  savings  or 
loan  account  or  demand  account  that 
may  be  accessed  through  use  of  an  RSU. 

(b)  General.  Subject  to  the 
requirements  of  the  Electronic  Funds 
Transfer  Act  (15  U.S.C.  1693  et  seq.]  and 
Regulation  E  of  the  Federal  Reserve 
Board  (12  CFR  205.2),  a  Federal  savings 
association  may  establish  or  use  RSUs 
and  participate  with  others  in  RSU 
operations,  on  an  imrestricted 
geographic  basis.  No  RSU  may  be  used 
to  open  a  savings  account,  a  demand 
account  or  estabhsh  a  loan  account. 

(c)  RSU  access  techniques.  A  Federal 
savings  association  shall  provide  a  PSI 
to  each  accountholder  and  require  its 
use  when  accessing  an  RSU:  it  may  not 
employ  RSU  access  techniques  that 
require  the  accountholder  to  disclose  a 
PSI  to  another  person.  The  savings 
association  must  inform  each 
accountholder  that  the  PSI  is  for  security 
purposes  and  shall  not  be  disclosed  to 
third  parties.  Any  device  used  to 
activitate  an  RSU  shall  bear  the  words 
"Not  transferaible"  or  their  equivalent.  A 
passbook  may  not  be  such  a  device. 

(d)  Privacy  of  account  data.  A  Federal 
savings  association  shall  allow 


accountholders  to  obtain  any 
information  concerning  their  RSU 
accounts.  Except  for  generic  data  or 
data  necessary  to  identify  a  transaction, 
no  Federal  savings  association  may 
disclose  account  data  to  third  parties, 
other  than  the  Office  or  its 
representatives,  unless  express  written 
consent  of  the  accountholder  is  given,  or 
applicable  law  requires.  Information 
disclosed  to  the  Office  will  be  kept  in  a 
manner  to  ensurie  compliance  with  the 
Privacy  Act,  5  U.S.C.  552a.  A  Federal 
savings  association  may  operate  an  RSU 
according  to  an  agreement  with  a  third 
party  or  share  computer  systems, 
communications  facihties,  or  services  of 
another  financial  institution  only  if  such 
third  party  or  institution  agrees  to  abide 
by  this  section  as  to  information 
concerning  RSU  accounts  in  the  Federal 
savings  association. 

(e)  Security.  A  Federal  savings 
association  shall  protect  electronic  data 
against  fraudulent  alterations  or 
disclosure.  All  RSUs  shall  meet  the 
minimum  security  devices  requirements 
of  Part  566  of  this  chapter  as  though 
such  units  were  offices,  as  defined  in 

9  568.1  of  said  part,  except  to  the  extent 
Uiat  a  savings  association  satisfies  the 
Office's  District  Director  that  those 
requirements  are  inappropriate.  In  such 
a  case,  alternative  measures  satisfactory 
to  the  Office's  District  Director  must  be 
taken  for  installation,  maintenance,  and 
operation  of  security  devices  and 
procedures,  reasonable  in  cost  to 
discourage  robberies,  burglaries, 
larcenies,  and  computer  theft  and  to 
assist  in  identification  and  apprehension 
of  persons  who  commit  such  acts. 

(f)  Office  supervision.  A  Federal 
savings  association  may  share  an  RSU 
controlled  by  a  financial  institution  or 
another  party  not  subject  to 
examinafion  by  a  Federal  regulatory 
agency  only  if  such  fmancial  institution 
or  other  party  has  agreed  in  writing  that 
the  RSU  is  subject  to  such  examination 
by  the  Office  as  it  deems  necessary. 

9  545.142    Homs  banking  serviCM. 

A  Federal  savings  association  may 
utilize  any  electronic  technology  to 
provide  its  customers  with  home 
banking  services.  Any  such  services 
provided  under  this  section  are  subject 
to  the  Electronic  Funds  Transfer  Act  (15 
U.S.C.  1693  et  seq.)  and  Regulation  E  of 
the  Federal  Reserve  Board  (12  CFR 
205.2)  (as  construed  by  Supplement  II — 
Official  Staff  Interpretation,  2-23). 
"Home  banking  services"  means  the 
transfer  of  fimds  or  fmancial 
information,  or  the  performance  of  other 
transactions  initiated  by  a  customer  by 
meaits  of  an  electronic  home  terminal, 
such  as  a  telephone,  a  home  computer 


terminal,  or  a  television  set  that  is 
linked  to  a  Federal  savings  association's 
computer  by  telephone  or  cable 
television  lines.  A  Federal  savings 
association  providing  services 
authorized  by  this  section  shall  adopt 
security  measures  adequate  to  prevent 
unauthorized  access  to  its  records  or 
those  of  its  customers  or  the  use  of  a 
home  terminal  to  defraud  the  Federal 
savings  association  or  any  of  its 
customers. 

PART  546— MERGER,  DISSOUmON, 
REORGANIZATION,  ANO 
CONVERSION 

Sec. 

S4e.l    Definitions. 

S46.2    Procedure;  effective  date. 

Md.3    Transfer  of  assets  upon  merger. 

546.4    Voluntary  dissolution. 

Authority:  Sec.  2. 48  Stat  12a  as  amended 
(12  U.S.C  1462);  sec.  3.  as  added  by  sec.  301. 
k)3  Stat.  278  (12  U.S.C  1462a):  sec  4,  as 
added  by  sec  301. 103  Stat.  280  (12  U.S.C 
1463):  sec  5,  48  Stat  132,  as  amended  (12 
U.S.C  1464);  sec.  10.  as  added  by  sec  301. 103 
Stat  318  (12  U.S.C  1467a):  sec  802.  91  Stat 
1147.  as  amended  (12  U.S.C  2»01  et  »eq\ 

9  546.1    Definitions. 

As  used  in  S§  546.2  and  546.3: 

(a)  The  term  "Savings  Association" 
means  a  Federal  savings  association  or 
a  Federal  sa\'ings  bank  chartered  under 
section  5  of  the  Home  Owners'  Loan 
Act,  a  building  and  loan,  savings  and 
loan,  or  homestead  association  or  a 
cooperative  bank  (other  than  a 
cooperative  bank  described  in  12  U.S.C 
1813(a)(2))  the  deposits  of  which  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  and  any 
corporation  (other  than  a  bank)  the 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
that  the  Office  and  the  Federal  Deposit 
Insurance  Corporation  jointly  determine 
to  be  operating  in  substanbally  the  same 
manner  as  a  savings  association. 

(b)  The  term  "Merging  association" 
means  a  savings  association  absorbed 
by  merger  and 

(c)  The  term  "Resulting  association" 
means  the  savings  association  whose 
corporate  existence  continues  after 
absorbing  a  merging  association. 

9  546.2    Procadura;  aftactivt  data. 

(a)  A  Federal  mutual  savings 
association  and  any  other  Federal 
savings  association  and/or  one  or  more 
other  savings  associations  may  merge 
only  as  prescribed  in  this  part  and 
subject  to  the  requirements  of  S  563.22  of 
this  chapter,  if,  as  to  any  such 
association  which  is  not  a  Federal 
savings  association.  &e  merger  is  also  in 
accordance  with  the  laws  of  the 
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jurisdiction  in  which  the  association 
was  organized. 

(b)  Each  association,  by  a  two- thirds 
vote  of  its  board  of  directors,  shall 
approve  a  plan  of  merger  evidenced  by  a 
merger  agreement  The  agreement  shall 
state  that  it  is  effective  only  when 
approved  by  the  Office  and  shall 
specify: 

(1)  Which  association  will  be  the 
resulting  association; 

(2)  The  name  it  will  use; 

(3)  The  location  of  its  home  office  and 
branch  offices; 

(4]  The  bases  on  which  its  savings 
accounts  will  be  issued:  and 

(5)  The  number  of  its  directors  and 
their  names,  addresses,  and  the  length 
of  their  terms. 

(c)  Prior  written  approval  of  the  Office 
is  required  for  every  merger.  In 
determining  whether  to  confer  such 
approval  the  Office  shall  apply  the 
criteria  set  out  in  S  571.5  of  this  chapter 
and  shall  impose  any  conditions  it 
deems  necessary  or  appropriate  to 
ensure  compliance  with  those  criteria 
and  the  requirements  of  this  chapter. 

(d)(1)  Processing  of  an  application 
under  this  section  shall  follow  the 
procedures  set  forth  in  §  563.22  of  this 
chapter  except  that  applicants  may  also 
mail  such  notice  to  the  voting  members 
of  each  savings  association  within  the 
time  specified  in  {  543.2(d). 

(2)  In  approving  a  merger  under  this 
section,  the  Director,  or  any  person(s) 
who  have  delegated  authority  to 
approve  the  merger  on  behalf  of  the 
Director,  may  also  approve  a  temporary 
increase  in  the  number  of  directors  of 
the  resulting  association  provided  that 
the  association  submits  a  plan  for 
bringing  the  board  of  directors  into 
compliance  with  the  requirements  of 
{  544.1  or  S  552.3  of  this  subchapter 
within  a  reasonable  period  of  time. 

(e)  Notwithstanding  any  other 
provision  of  this  part  the  Director,  or 
any  per8on(s)  who  have  delegated 
authority  to  approve  or  deny  a  merger 
on  behalf  of  the  Director,  may  require 
that  a  plan  of  merger  be  submitted  to  the 
voting  members  of  any  of  the  mutual 
associations  at  a  duly  called  meeting(s] 
and  that  the  plan,  to  be  effective,  be 
approved  by  them. 

(f)  A  conservator  or  receiver  for  an 
association  may  merge  the  association 
with  another  under  SS  546.2  and  546.3 
without  submitting  the  plan  to  the 
association's  board  of  directors  or 
members  for  their  approval. 

(g)  If  a  plan  of  merger  provides  for  the 
resulting  association's  name  or  location 
to  be  changed,  and  it  is  a  Federal 
savings  association,  its  charter  shall  be 
amended  accordingly.  If  the  resulting 
association  is  a  Federal  savings 


association,  the  effective  date  of  merger 
shall  be  the  date  specified  in  the 
approval;  if  the  resulting  association  is 
not  a  Federal  savings  association,  the 
effective  date  shall  be  that  prescribed 
by  the  State  law  under  which  the 
resulting  association  was  created,  if 
applicable,  or  any  other  appHcable  law. 
Approval  of  a  merger  automatically 
cancels  the  Federal  charter  of  each  of 
the  merging  Federal  savings 
associations  as  of  the  effective  date  of 
merger  and  those  associations  shall,  on 
that  date,  surrender  their  charters  to  the 
Office. 

S  546.3    Transfer  of  asset*  upon  merger. 
On  the  effective  date  of  a  merger  in 
which  the  resulting  association  is  a 
Federal  association,  all  assets  and 
property  of  the  merging  associations 
shall  immediately,  without  any  further 
act  become  the  property  of  the  resulting 
association  to  the  same  extent  as  they 
were  the  property  of  the  merging 
associations,  and  the  resulting 
association  shall  be  a  continuation  of 
the  entity  which  absorbed  the  merging 
associations.  All  rights  and  obligations 
of  the  merging  association  shall  remain 
unimpaired,  and  the  resulting 
association  shall,  on  the  effective  date 
of  merger,  succeed  to  all  those  rights 
and  obligations. 

§546.4    Voluntary  dissolution. 

A  Federal  savings  association's  board 
of  directors  may  propose  a  plan  for 
dissolution  of  the  association.  The  plan 
may  provide  for  either 

(a)  Appointment  of  the  Federal 
Deposit  Insurance  Corporation  or  the 
Resolution  Trust  Corporation  (under 
section  5  of  the  Act  and  section  11  of  the 
Federal  Deposit  Insurance  Act  as 
amended  or  section  21A  of  the  Federal 
Home  Loan  Bank  Act  as  amended)  as 
receiver  for  the  purpose  of  liquidation; 

(b)  Transfer  of  all  the  association's 
assets  to  another  association  and  home- 
financing  institution  under  Federal  or 
State  charter  either  for  cash  sufficient  to 
pay  all  obligations  of  the  association 
and  retire  all  outstanding  accounts  or  in 
exchange  for  that  association's  payment 
of  all  the  association's  outstanding 
obligations  and  issuance  of  share 
accounts  or  other  evidence  of  interest  to 
the  association's  members  on  a  pro  rata 
basis;  or 

(c)  Dissolution  in  a  manner  proposed 
by  the  directors  which  they  consider 
best  for  all  concerned. 

The  plan,  and  a  statement  of  reasons  for 
proposing  dissolution  and  for  proposing 
the  plan,  shall  be  submitted  to  the 
Director  for  approval.  The  Director  will 
approve  the  plan  if  he  or  she  believes 
dissolution  is  advisable  and  the  plan 


best  for  all  concerned,  but  if  he  or  she 
considers  the  plan  inadvisable,  he  or  she 
may  either  make  recommendations  to 
the  association  concerning  the  plan  or 
disapprove  it.  When  the  plan  is 
approved  by  the  association's  board  of 
directors  and  by  the  Director,  it  shall  be 
submitted  to  the  association's  members 
at  a  duly  called  meeting  and,  when 
approved  by  a  majority  of  votes  cast  at 
that  meeting,  shall  become  effective. 
After  dissolution  in  accordance  with  the 
plan,  a  certificate  evidencing 
dissolution,  supported  by  such  evidence 
as  the  Director  may  require,  shall 
immediately  be  filed  with  the  Director. 
When  the  Director  receives  such 
evidence  satisfactory  to  him  or  her,  he 
or  she  will  terminate  the  corporate 
existence  of  the  dissolved  association 
and  the  association's  charter  shall 
thereby  be  cancelled. 

PART  550— TRUST  POWERS  OF 
FEDERAL  SAVINGS  ASSOCIATIONS 

Sea 

550.1  Definitions. 

550.2  Applications. 

550.3  Consolidation  or  merger  of  two  or 
more  Federal  savings  associations. 

550.4  Deposit  of  securities  with  State 
authorities. 

550.5  Administration  of  trust  powers. 

550.6  Books  and  accounts. 

550.7  Audit  of  trust  department 

550.8  Funds  awaiting  investment  or 
distribution. 

550.9  Investment  of  funds  held  as  fiduciary. 

550.10  Self-dealing. 

550.11  Custody  of  investments. 

550.12  Compensation  of  Federal  savings 
association. 

550.13  Collective  investment. 

550.14  Surrender  of  trust  powers. 

550.15  Effect  on  trust  accounts  of 
appointment  of  conservator  or  receiver 
or  voluntary  dissolution  of  association. 

550.16  Revocation  of  trust  powers. 
Authority:  Sec.  3,  as  added  by  sec.  301, 103 

Stat.  278  (12  U.S.C.  1462a);  sec.  4.  as  added  by 
sec.  301, 103  Stat.  280  (12  U.S.C.  1463);  sec.  5. 
46  Stat.  132,  as  amended  (12  U.S.C.  1464).  sec. 
SOI,  94  Stat.  161.  as  amended  (12  U.S.C. 
1735f-7). 

§550.1    Definitions. 

(a)  Account  means  the  trust  estate  or 
other  fiduciary  relationship  which  has 
been  established  with  a  Federal  savings 
association; 

(b)  Custodian  under  a  uniform  gifts  to 
minors  act  means  an  account 
established  pursuant  to  a  state  law 
which  is  substantially  similar  to  the 
Uniform  Gifts  to  Minors  Act  as 
published  by  the  American  Law  Institute 
and  with  respect  to  which  the  Federal 
savings  association  operating  such 
account  has  established  to  the 
satisfaction  of  the  Secretary  of  the 
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Treasury  that  it  has  duties  and 
responsibilities  similar  to  the  duties  and 
responsibilities  of  a  trustee  or  guardian. 

(c)  Fiduciary  means  a  Federal  savings 
association  undertaking  to  act  alone, 
through  an  affiUate.  or  jointly  with 
others  primarily  for  the  benefit  of 
another  in  all  matters  connected  with  its 
undertaking  and  includes  trustee, 
executor,  administrator,  guardian, 
receiver,  managing  agent  registrar  of 
stocks  and  bonds,  escrow,  transfer,  or 
paying  agent  trustee  of  employee 
pension,  welfare  and  profit  sharing 
trusts,  and  any  other  similar  capacity; 

(d)  Fiduciary  records  means  all 
matters  which  are  written,  transcribed, 
recorded,  received  or  otherwise  come 
into  the  possession  of  a  Federal  savings 
association  and  are  necessary  to 
preserve  information  concerning  the 
actions  and  events  relevant  to  the 
fiduciary  activities  of  a  Federal  savings 
association; 

(e)  Guardian  means  the  guardian, 
conservator,  or  committee  by  whatever 
name  employed  by  local  law.  of  the 
estate  of  an  infant  an  incompetent 
individual,  an  absent  individual,  or  a 
competent  individual  over  whose  estate 
a  court  has  taken  jurisdiction,  other  than 
under  bankruptcy  or  insolvency  laws: 

(f)  Investment  authority  means  the 
responsibility  conferred  by  action  of  law 
or  a  provision  of  an  appropriate 
governing  instrument  to  make,  select  or 
change  investments,  review  investment 
decisions  made  by  others,  or  to  provide 
investment  advice  or  counsel  to  others; 

(g)  Local  law  means  the  law  of  the 
state  or  other  jurisdiction  governing  the 
fiduciary  relationship; 

(h)  Managing  agent  means  the 
fiduciary  relationship  assumed  by  a 
Federal  savings  association  upon  the 
creation  of  an  account  which  names  the 
Federal  savings  association  as  agent 
and  confers  investment  discretion  upon 
the  Federal  savings  association; 

(i)  State-chartered  corporate  fiduciary 
means  any  state  bank,  trust  company,  or 
other  corporation  which  comes  into 
competition  with  Federal  savings 
associations  and  is  permitted  to  act  in  a 
fiduciary  capacity  under  the  laws  of  the 
state  in  which  the  Federal  savings 
association  is  located: 

liJ  Trust  department  means  that  group 
or  groups  of  officers  and  employees  of  a 
Federal  savings  association  or  of  am 
affihate  of  a  Federal  savings  association 
to  whom  are  assigned  the  performance 
of  fiduciary  services  by  the  Federal 
savings  association; 

(k)  Trust  powers  means  fte  power  to 
act  in  any  fiduciary  capacity  authorized 
by  section  409  of  the  Depository 
Instituttons  Deregiiahtm  and  Monetary 
Control  Act  of  1980.  Pub.  L.  No.  96-221. 


94  Stat  132. 12  U.S.C  1464(n).  Under  the 
Act  a  Federal  savings  association  may 
be  authorized  to  act  when  not  in 
contravention  of  local  law,  as  trustee, 
executor,  administrator,  guardian, 
receiver,  managing  agent  registrar  of 
stocks  and  bonds,  escrow,  transfer,  and 
paying  agent  trustee  of  employee 
pension,  welfare,  and  profit-sharing 
trusts,  or  in  any  other  fiduciary  capacity 
which  state-chartered  corporate 
fiduciaries  exercise  under  local  law: 
Provided,  That  the  granting  to,  and 
exercise  of,  such  powers  shall  not  be 
deemed  to  be  in  contravention  of  state 
or  local  law  whenever  the  laws  of  such 
state  authorize  or  permit  the  exercise  of 
any  or  all  of  the  foregoing  powers  by 
stale  banks,  trust  companies,  or  other 
corporations  which  compete  with 
Federal  savings  associations. 

§550.2    Applications. 

(a)  A  Federal  savings  association 
desiring  to  exercise  fiduciary  powers, 
either  through  a  trust  department  or 
through  an  affiliate,  shall  file  with  the 
District  Director  an  application 
indicating  which  trust  services  it  wishes 
to  offer  and  providing  the  information 
necessary  to  make  the  determinations 
under  paragraph  (b)  of  this  section. 

(b)  fai  addition  to  any  other  facts  or 
circumstances  deemed  proper,  the 
Office,  in  passing  upon  an  application  to 
exercise  trust  powers,  will  give 
consideration  to  the  following: 

(1)  Hie  financial  condition  of  Aie 
Federal  savings  association,  provided 
that  in  no  event  she"  trust  powers  be 
granted  to  a  Federal  savings  association 
if  its  financial  condition  is  such  that  the 
Federal  savings  association  does  not 
meet  the  financial  standards  required  by 
state  laws  of  State-tiartered  corporate 
fiduciaries; 

(2)  The  needs  of  the  community  for 
fiduciary  services  and  the  probable 
volume  of  such  fiduciary  business 
available  to  the  Federal  savings 
association; 

(3)  The  general  character  and  abiUty 
of  fte  management  of  the  Federal 
savings  association; 

(4)  TTie  nature  of  the  supervision  to  be 
given  to  the  fiduciary  activities, 
including  the  qualifications,  experience 
and  character  of  the  proposed  officer  or 
officers  of  the  trust  department  and 

(5)  Whether  the  Federal  savings 
association  has  available  legal  counsel 
to  advise  and  pass  upon  fiduciary 
matters  wherever  necessary. 

(c)  "Hie  Disftrict  Director,  or  his 
designee,  is  au^rized  to  approve  or 
disapprove  any  apphcation  filed  luider 
this  section,  that  does  not  raise  any 
significamt  isenes  of  tew  or  poBcy  on 
which  the  Office  has  not  taken  a  formal 


position.  If  each  of  the  following 
conditions  are  not  met  the  District 
Director's  (or  his  designee's)  approval  of 
such  application  must  be  made 
conditional  upon  each  being  met 

(1)  The  financial  condition  of  the 
Federal  savings  association  meets  the 
financial  standards  prescrit)ed  for  State- 
chartered  corporate  fiduciaries  by  the 
laws  of  each  state  in  which  the  Federal 
savings  association  has  offices  from 
which  it  will  offer  the  fiduciary  services 
(the  District  Director  may  consider  the 
regulatory  capital  of  a  Federal  mutual 
savings  association  as  equivalent  to 
capital  stock  and  surplus  when  state 
law  prescribes  minimimi  capital  slock 
and  surplus  requirements)  and  ttie 
District  Director  has  determined  that  the 
financial  condition  of  the  Federal 
savings  association  is  sufficient  to 
support  the  proposed  trust  operations; 

(2)  The  Federal  savings  association 
has  submitted  a  legal  opinion  from 
independent  counsel  certifying  that  the 
proposed  trust  powers  are  authorized 
for  Stale-chartered  corporate  fiduciaries 
by  the  laws  of  each  State  in  which  the 
Federal  savings  association  has  offices 
from  which  it  will  offer  fiduciary 
services; 

(3)  The  Federal  savings  association's 
regtilatory  capital  meets  the  Office's 
mininuun  requirements  for  that 
association  under  H  5672  or  567.3  of 
this  chapter 

(4)  Based  on  the  most  recent 
examination  of  the  Federal  savings 
association  and  any  other  available 
information,  the  District  Director 
determines  that  any  deficiencies  with 
respect  to  the  Federal  savings 
association's  management  are  minor; 

(5)  Based  on  the  most  recent 
examination  of  the  Federal  savings 
association  and  any  other  available 
information,  the  Distiict  Director 
determines  that  the  overall  performance 
of  the  Federal  savings  association  is 
satisfactory; 

(6)  The  proposed  trust  officer(8)  who 
would  be  in  diarge  of  the  trust 
operations  must 

(i)  Have  been  responsible  for  trust 
operations  or  fiduciary  matters 
comparable  to  those  proposed,  for  a 
period  of  at  least  two  years  diuing  the 
previous  five  years;  or 

(ii)  Have  had  two  yeacs  of  anth 
experience  prior  to  the  last  five  years 
and  succe  Scully  completed,  during  the 
previous  year,  an  intensive  coBTse  on 
trust  opeEflttaos  oMBapa^Ue  to  these 
proposed: 

(7)  The  District  IHnotar  detenrnnea. 
based  on  the  informaeiBn  available,  that 
the  proposed  tnvt  offioeiM  ts 
trustworthy  and  competet{the  perseira 
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experience,  education  and  other 
relevant  factors  may  be  considered)  to 
be  in  charge  of  the  proposed  trust 
operations; 

(8)  The  proposed  trust  department  or 
service  corporation  has  legal  counsel 
available  to  provide  advice  with  respect 
to  fiduciary  matters; 

(9)  The  District  Director  has 
determined  that  there  is  sufficient  need 
for  the  proposed  trust  activities  in  the 
communities  to  be  served;  and 

(10)  The  approval  of  the  appropriate 
Federal  or  State  authorities  has  been 
obtained  if  the  proposed  fiduciary 
services  are  to  be  exercised  through  a 
state  or  Federally  chartered  service 
corporation. 

(d)  Approval  by  the  Office  or  the 
District  Director  of  an  application  under 
this  section  authorizes  the  appUcanf  to 
exercise  only  those  trust  powers 
specified  in  the  approval.  Unless 
otherwise  provided  by  the  approval, 
fiduciary  services  based  on  those  trust 
powers  may  be  offered  only  in  those 
offices  Usted  in  the  application. 

§  550.3    Consolidation  or  merger  of  two  or 
more  Federal  savings  associations. 

Where  two  or  more  Federal  savings 
associations  consclidaJe  or  merge,  and 
any  one  of  such  Federal  savings 
associations  has.  prior  to  such       V 
consolidation  or  merger,  received  a 
permit  from  the  Office  to  exercise  trust 
powers  which  permit  is  in  force  at  the 
time  of  the  consolidation  or  merger,  the 
rights  existing  under  such  permit  pass  to 
the  resulting  Federal  savings 
association,  and  the  resulting  Federal 
savings  association  may  exercise  such 
trust  powers  in  the  same  manner  and  to 
the  same  extent  as  the  Federal  savings 
association  to  which  such  permit  was 
originally  issued;  and  no  new 
application  to  continue  to  exercise  such 
powers  is  necessary.  However,  when 
the  name  or  charter  number  of  the 
resulting  Federal  savings  association 
differs  from  that  of  the  Federal  savings 
association  to  which  the  right  to 
exercise  trust  powers  was  originally 
granted,  the  Office  or  the  District 
Director  will  issue  a  certificate  to  that 
Federal  savings  association  showing  its 
right  to  exercise  the  trust  powers 
theretofore  granted  to  any  of  the  Federal 
savings  associations  participating  in  the 
consolidation  or  merger. 

SS50.4    Deposit  ol  securities  with  Stat* 
■uthorttle*. 

Whenever  local  law  requires  a 
corporation  acting  as  a  fiduciary  to 
deposit  securities  with  State  authorities 
for  the  protection  of  private  or  court 
trusts.  Federal  savings  associations  in 
that  state  authorized  to  exercise  trust 


powers  shall,  before  undertaking  to  act 
in  any  fiduciary  capacity,  make  a  similar 
deposit  with  the  state  authorities.  If  the 
stale  authorities  refase  to  accept  such  a 
deposit,  the  securities  shall  be  deposited 
with  the  Federal  Home  Loan  Bank  of 
which  the  Federal  savings  association  is 
a  member,  and  such  sectuities  shall  be 
held  for  the  protection  of  private  or 
court  trusts  with  like  effect  as  though 
the  securities  had  been  deposited  with 
the  State  authorities. 

S  550.5    Administration  of  Uust  powers. 

(a)(1)  Responsibility  of  the  board  of 
directors.  The  board  of  directors  is 
responsible  for  the  proper  exercise  of 
fiduciary  powers  by  the  Federal  savings 
association.  All  matters  pertinent 
thereto,  including  the  determination  of 
policies,  the  investmentiand  disposition 
of  property  held  in  a  fiduciary  capacity, 
and  the  direction  and  review  of  the 
actions  of  all  officers,  employees,  and 
committees  utilized  by  the  Federal 
savings  association  in  the  exercise  of  its 
fiduciary  powers,  are  the  responsibility 
of  the  board.  In  discharging  this 
responsibiUty.  the  board  of  directors 
may  assign,  by  action  duly  entered  in 
the  minutes,  the  administration  of  such 
of  the  Federal  savings  association's  trust 
powers  as  it  may  consider  proper  to 
assign  to  such  director(s).  officer{s), 
employee(8).  or  commiltee(s)  as  it  may 
designate. 

(2)  Administration  of  accounts.  No 
fiduciary  account  shall  be  accepted 
without  the  prior  approval  of  the  board, 
or  of  the  director(8).  officerfs).  or 
committee(s)  to  whom  the  board  may 
have  assigned  the  performance  of  that 
responsibility.  A  written  record  shall  be 
made  of  such  acceptances  and  of  the 
relinquishment  or  closing  out  of  all 
fiduciary  accounts.  Upon  the  acceptance 
of  an  account  for  which  the  Federal 
savings  association  has  investment 
responsibilities,  a  prompt  review  of  the 
assets  shall  be  made.  The  board  shall 
also  ensure  that  at  least  once  during 
every  calendar  year  thereafter,  and 
within  15  months  of  the  last  review,  all 
the  assets  held  in  or  held  for  each 
fiduciary  account  for  which  the  Federal 
savings  association  has  investment 
responsibilities  are  reviewed  to 
determine  the  advisability  of  retaining 
or  disposing  of  such  assets.  The  board  of 
directors  should  act  to  ensure  that  all 
investments  have  been  made  in 
accordance  with  the  terms  and  purposes 
of  the  governing  instrument. 

(b)  Use  of  other  Federal  savings 
association  personnel.  The  trust 
department  may  utilize  personnel  and 
facilities  of  other  departments  of  the 
Federal  savings  association,  and  other 
departments  of  the  Federal  savings 


association  may  utilize  personnel  and 
faciUties  of  the  trust  department  only  to 
the  extent  not  prohibited  by  law. 

(c)  Compliance  with  Federal 
securities  laws.  Every  Federal  savings 
association  exercising  trust  powers  shall 
adopt  written  policies  and  procedures  to 
ensure  that  the  Federal  securities  laws 
are  complied  with  in  connection  with 
any  decision  or  recommendation  to 
purchase  or  sell  any  security.  Such 
policies  and  procedures,  in  particular, 
shall  ensure  that  the  Federal  savings 
association's  trust  departments  shall  not 
use  material  inside  information  in 
connection  with  any  decision  or 
recommendation  to  purchase  or  sell  any 
security. 

(d)  Legal  counsel.  Every  Federal 
savings  association  exercising  fiduciary 
powers  shall  designate,  employ,  or 
retain  legal  counsel  who  shall  be  readily 
available  to  pass  upon  fiduciary  matters 
and  to  advise  the  Federal  savings 
association  and  its  trust  department. 

(e)  Bonding.  In  addition  to  the 
minimum  bond  coverage  required  by 
5  563.190  of  this  chapter,  directors, 
officers,  and  employees  of  a  Federal 
savings  association  engaged  in  the 
operation  of  a  trust  department  shall 
acquire  such  additional  bond  coverage 
as  the  office  may  require. 

§  550.6    Bool(s  and  accounts. 

(a)  General.  Every  Federal  savings 
association  exercising  trust  powers  shall 
keep  its  fiduciary  records  separate  and 
distinct  from  other  records  of  the 
Federal  savings  association.  All 
fiduciary  records  shall  be  so  kept  and 
retained  for  such  time  as  to  enable  the 
Federal  savings  association  to  furnish 
such  information  or  reports  with  respect 
thereto  as  may  be  required  by  the  office. 
The  fiduciary  records  shall  contain  full 
information  relative  to  each  account. 

(b)  Record  of  pending  litigation.  Every 
Federal  savings  association  shall  keep 
an  adequate  record  of  all  pending 
Utigation  to  which  it  is  a  party  in 
connection  with  its  exercise  of  trust 
powers. 

§  550.7    Audit  of  trust  department 

At  least  once  during  each  calendar 
year,  the  Federal  savings  association's 
trust  department  shall  be  audited  by 
auditors  in  a  manner  consistent  with 
S  563.170  of  this  chapter.  A  copy  of  the 
report  of  the  audit  shall  be  promptly 
filed  with  the  District  Director  of  the 
District  in  which  the  principal  office  of 
the  Federal  savings  association  is 
located.  Trust  department  audits  may  be 
made  as  part  of  the  annual  audits 
required  by  S  563.170. 


S  550.8    Funds  awaiting  Investmsnt  or 
distributioa 

(a)  General.  Funds  held  in  a  fiduciary 
capacity  by  a  Federal  savings 
association  awaiting  investment  or 
distribution  shall  not  be  held  uninvested 
or  undistributed  any  longer  than  is 
reasonable  for  the  proper  management 
of  the  account. 

(b)  Use  by  Federal  savings 
association  in  regular  business.  (1) 
Funds  held  in  trust  by  a  Federal  savings 
association,  including  managing  agency 
accounts,  awaiting  investment  or 
distribution  may,  unless  prohibited  by 
the  instrument  creating  the  trust  or  by 
local  law,  be  deposited  in  other 
departments  of  the  Federal  savings 
association,  provided  that  the  Federal 
savings  association  shall  first  set  aside 
under  control  of  the  trust  department  as 
collateral  security: 

(i)  Direct  obligations  of  the  United 
States,  or  other  obligations  fully 
guaranteed  by  the  United  States  as  to 
principal  and  interest; 

(ii)  Readily  marketable  securities  of 
the  classes  in  which  state-chartered 
corporate  fiduciaries  are  authorized  or 
permitted  to  invest  trust  fimds  under  the 
laws  of  the  state  in  which  such  Federal 
savings  association  is  located;  or 

(iii)  Other  readily  marketable 
securities  as  the  Office  may  determine. 

(2)  Collateral  securities  or  securiiles 
substituted  therefor  as  collateral  shall  at 
all  times  be  at  least  equal  in  face  value 
to  the  amount  of  trust  funds  so 
deposited,  but  such  security  shall  not  be 
required  to  the  extent  that  the  funds  so 
deposited  are  insured  by  the  Federal 
Deposit  Insurance  Corporation.  The 
requirements  of  this  paragraph  (b)(2)  are 
met  when  qualifying  assets  of  the 
Federal  savings  association  are  pledged 
to  secure  a  deposit  in  compliance  with 
local  law.  and  no  dupUcate  pledge  shall 
be  required  in  such  case. 

(3)  Any  funds  held  by  a  Federal 
savings  association  as  fiduciary 
awaiting  investment  or  distribution  and 
deposited  in  other  departments  of  the 
Federal  savings  association  shall  be 
made  productive. 

S  550.9    Investment  of  funds  held  as 
fiduciary. 

(a)  Private  trusts.  Funds  held  by  a 
Federal  savings  association  in  a 
fiduciary  capacity  shall  be  invested  in 
accordance  with  the  instrument 
establishing  the  fiduciary  relationship 
and  local  law.  When  such  instrument 
does  not  specify  the  character  or  class 
of  investments  to  be  made  and  does  not 
vest  in  the  Federal  savings  association, 
its  directors,  or  its  officers  investment 
discretion  in  the  matter,  funds  held 
pursuant  to  such  instrument  shall  be 


Invested  in  any  investment  in  which 
state-chartered  corporate  fiduciaries 
may  invest  under  local  law. 

(b)  Court  trusts.  If,  under  local  law. 
corporate  fiduciaries  appointed  by  a 
court  are  permitted  to  exercise 
discretion  in  investments,  or  if  a  Federal 
savings  association  acting  as  fiduciary 
under  appointment  by  a  court  is  vested 
with  discretion  in  investments  by  an 
order  of  such  court  funds  of  such 
accounts  may  be  invested  in  any 
investments  which  are  permitted  by 
local  law.  Otherwise,  a  Federal  savings 
association  acting  as  fiduciary  under 
appointment  by  a  court  must  make  all 
investments  of  funds  in  such  accounts 
under  an  order  of  that  court  Such  orders 
in  either  case  shall  be  preserved  with 
the  fiduciary  records  of  the  Federal 
savings  association. 

(c)  Collective  investment  of  trust 
funds.  The  collective  investment  of 
funds  received  or  held  by  a  Federal 
savings  association  as  fiduciary  is 
governed  by  S  550.13  of  this  Part 

(550.10    Self-dealing. 

(a)  Purchase  of  obligations,  etc.,  from 
Federal  savings  association.  Unless 
lawfully  authorized  by  the  instrument 
creating  the  relationship,  or  by  court 
order  or  local  law,  funds  held  by  a 
Federal  savings  association  as  fiduciary 
shall  not  be  invested  in  stock  or 
obligations  of.  or  property  acquired 
from,  the  Federal  savings  association  or 
its  directors,  officers,  or  employees,  or 
individuals  with  whom  there  exists  such 
a  connection,  or  organizations  in  which 
there  exists  such  an  interest  as  might 
affect  the  exercise  of  the  best  judgment 
of  the  Federal  savings  association  in 
acquiring  the  property,  or  in  stock  or 
obligations  of,  or  property  acquired 
from,  affiliates  of  the  Federal  savings 
association  or  their  directors,  officers  or 
employees. 

(b)  Sale  or  transfer  of  trust  assets  to 
Federal  savings  association.  Property 
held  by  a  Federal  savings  association  as 
fiduciary  shall  not  be  sold  or 
transferred,  by  loan  or  otherwise,  to  the 
Federal  savings  association  or  its 
directors,  officers,  or  employees,  or  to 
individuals  with  whom  there  exists  such 
a  connection,  or  organizations  in  which 
there  exists  such  an  interest  as  might 
affect  the  exercise  of  the  best  judgment 
of  the  Federal  savings  association  in 
selling  or  transferring  such  property,  or 
to  affiliates  of  the  Federal  savings 
association  or  their  directors,  officers  or 
employees,  except: 

(1)  When  lawfiilly  authorized  by  the 
instrument  creating  the  relationship  or 
by  court  order  or  by  local  law; 

(2)  In  cases  in  which  the  Federal 
savings  association  has  been  advised  by 


its  counsel  in  writing  that  it  has  incurred 
as  fiduciary  a  contingent  or  potential 
Uability  and  desires  to  reheve  itself  from 
such  Uability,  in  which  case  such  a  sale 
or  transfer  may  be  made  with  the 
approval  of  the  board  of  directors  and 
the  District  Director,  provided  That  in 
all  such  cases  the  Federal  savings 
association,  upon  the  consummation  of 
the  sale  or  transfer,  shall  make 
reimbursement  in  cash  at  no  loss  to  the 
account 

(3)  As  provided  in  the  laws  and 
regulations  governing  collective 
investments;  and 

(4)  When  required  by  the  Office. 

(c)  Investment  in  stock  of  Federal 
savings  association.  Except  as  provided 
in  S  550.8(b)  of  this  part  funds  held  by  a 
Federal  savings  association  as  fiduciary 
shall  not  be  invested  by  the  purchase  of 
stock  or  obligations  of  the  Federal 
savings  association  or  its  affiliates 
unless  authorized  by  the  instrument 
creating  the  relationship  or  by  court 
order  or  by  local  law:  Provided,  that  if 
the  retention  of  stock  or  obligations  of 
the  Federal  savings  association  or  its 
affiliates  is  authorized  by  the  instrument 
creating  the  relationship  or  by  court 
order  or  by  local  law.  it  may  exercise 
rights  to  purchase  its  own  stock  or 
securities  convertible  into  its  own  stock 
when  offered  pro  rata  to  stockholders, 
unless  such  exercise  is  forbidden  by 
local  law.  When  the  exercise  of  rights  or 
receipt  of  a  stock  dividend  results  in 
fractional  share  holdings,  additional 
fractional  shares  may  be  purchased  to 
complement  the  fractional  shares  so 
acquired.  In  elections  of  directors,  a 
Federal  savings  association's  share  held 
by  the  Federal  savings  association  as 
sole  trustee,  whether  in  its  own  name  as 
trustee  or  in  the  name  of  its  nominee, 
may  not  be  voted  by  the  registered 
owner  unless,  under  the  terms  of  the 
trust  the  manner  in  which  such  shares 
shall  be  voted  may  be  determined  by  a 
donor  or  beneficiary  of  the  trust  and  the 
donor  or  beneficiary  actually  directs 
how  the  shares  will  be  voted. 

(d)  Transactions  between  accounts. 
(1)  A  Federal  savings  association  may 
sell  assets  held  by  it  as  fiduciary  in  one 
account  to  itself  as  fiduciary  in  another 
account  if  the  transaction  is  fair  to  both 
accounts  and  if  such  transaction  is  not 
prohibited  by  the  terms  of  any  governing 
instrument  or  by  local  law. 

(2)  A  Federal  savings  association  may 
make  a  loan  to  an  account  from  the 
funds  belonging  to  another  such 
account  when  the  making  of  such  loans 
to  a  designated  account  is  authorized  by 
the  instrument  creating  the  account  from 
which  such  loans  are  made,  and  is  not 
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prohibited  by  local  law.  and  tke  terms  of 
the  tranaaction  are  fiaii  to  all  aceoimts. 

(3)  A  Federal  savings  asiociatioa  may 
make  a  loan  to  an  account  and  may  take 
as  security  therefor  assets  of  the 
account,  provided  such  transaction  is 
fair  to  such  account  and  is  not 
prohibited  by  local  law. 


S58CL11    Cwtodyofl 

(a)  Segregation  of  trust  assets  and 
joint  custody.  The  investments  of  each 
account  shall  be  kept  separate  from  the 
assets  of  tlie  Federal  savings 
association,  and  shall  be  placed  in  the 
joint  custody  or  control  oJ  cot  fewer 
than  two  of  the  officers  or  employees  of 
the  Federal  savings  association 
designated  Iw  that  purpose  either  by  the 
board  of  directors  of  the  Federal  savings 
association  or  by  one  or  more  o^icers 
designated  by  the  board  of  directors  of 
the  Federal  savings  association,  and  all 
such  officers  and  employees  shall  be 
adequately  bonded.  To  the  extent 
permitted  by  law,  a  Federal  savings 
association  may  permit  the  investments 
of  a  fiduciary  account  to  be  deposited 
elsewhere. 

(b)  Segregation  of  accounts.  The 
investments  of  each  account  shall  be 
either 

(1)  Kept  separate  from  those  of  all 
other  accounts,  except  as  provided  in 
S  550.13  of  this  part;  or 

(2)  Adequately  identified  as  the 
property  of  the  relevant  accoimt. 

S55ai2    Compenaatton  of  Federal  nvtngs 
association. 

(a)  General  If  the  amount  of  the 
compensation  for  acting  in  a  fiduciary 
capacity  is  not  regulated  by  local  law  or 
provided  for  in  the  instrument  creating 
the  fiduciary  relationship  or  otherwise 
agreed  to  by  the  parties,  a  Federal 
savings  association  acting  in  such 
capacity  may  charge  or  deduct  a 
reasonable  compensation  for  its 
services.  When  the  Federal  savings 
association  is  acting  in  a  fiduciary 
capacity  under  appointment  by  a  court, 
it  shall  receive  such  compensation  as 
may  be  allowed  or  apiwoved  by  that 
court  or  by  local  law. 

(b)  Officer  or  employee  of  Federal 
savings  association  as  co-fiduciary.  No 
Federal  savings  association  shall, 
except  with  the  specific  approval  of  its 
board  of  directors,  permit  any  of  its 
officers  or  employees,  while  serving  as 
such,  to  retain  any  compensatioo  for 
acting  as  a  co-fiduciary  with  the  Federal 
savings  association  in  the 
administration  of  any  account 
undertaken  by  it 

(c)  Bequests  or  gifts  to  trust  officers 
and  employees.  No  Federal  savings 
association  shall  permit  an  (rfficei  or 


employee  engaged  in  the  operation  of  its 
trust  department  to  accept  a  bequest  or 
gift  of  trust  assets  unless  the  bequest  or 
gift  is  directed  or  made  by  a  relative  or 
is  approved  by  the  board  of  directors  of 
the  Federal  savings  association. 

§  &6^t3    CoMCVve  Inveetinefiu 

(a)  When  not  in  contravention  of  local 
law,  funds  held  by  a  Federal  savings 
association  as  fiduciary  may  be  held  in: 

(1)  A  common  trust  fimd  maintained 
by  the  Federal  savings  association 
exclusively  for  the  collective  investment 
and  reinvestment  of  moneys  contributed 
thereto  by  the  Federal  savings 
association  in  its  capacity  as  trustee, 
executor,  administrator,  guardian,  or 
custodian  under  a  Uniform  Gifts  to 
Minors  Act;  or 

(2)  A  fund  consisting  solely  of  assets 
of  retirement,  pension,  profit  sharing, 
stock  bonus  or  other  trusts  which  are 
exempt  from  Federal  income  taxation 
under  the  Internal  Revenue  Code. 

(b)  Collective  investments  of  funds  or 
other  property  by  a  Federal  savings 
association  under  paragraph  (a)  of  this 
section  shall  be  administered  in 
accordance  with  Comptroller  o(  the 
Currency  Regulation  9.18, 12  CFR  9.18: 
provided.  That  any  dociunents  required 
to  be  filed  with  the  Comptroller  of  the 
Currency  under  that  regulation  shall 
also  be  filed  with  the  District  Director 
and  that  the  Office  may  review  such 
documents  for  compliance  with  these 
and  other  laws  and  regulations. 

(c)  As  used  in  this  section,  the  term 
Federal  savings  association  shall 
include  two  or  more  Federal  savings 
associations  which  are  members  of  the 
same  affiliated  group  with  respect  to 
any  fund  established  pursuant  to 

i  550.13  of  this  part  of  which  any  of  such 
affiliated  Federal  savings  associations  is 
trustee,  or  of  which  two  or  more  of  such 
affiliated  Federal  savings  associations 
are  co-truatees. 

S  550.14    Surrender  of  trust  power*. 

(a)  Any  Federal  savings  association 
which  has  been  granted  the  right  to 
exercise  trust  powers  and  which  desires 
to  surrender  such  rights  shall  file  with 
the  District  Director  a  certified  copy  of 
the  resolution  of  its  board  of  directors 
signifying  such  desire.  In  addition,  the 
Federal  savings  association  must  submit 
to  the  District  Director  an  opinion  hoia 
its  legal  coimsel  stating  that  the  Federal 
savings  association  has  been  discharged 
from  aQ  fidudary  duties  which  it  has 
imdertaken,  with  respect  to  the  trust 
services  it  has  provided. 

(b)  Upon  receipt  of  such  resolution, 
the  District  Director  shall  make  an 
investigatMn  and  if  it  is  satisfied  that 
the  Federal  savings  association  has 


been  discharged  from  all  fiduciary 
duties  which  it  has  undertaken,  it  shall 
issue  a  certificate  to  such  Federal 
savings  association  certifying  that  it  is 
no  longer  authorized  to  exercise 
fiduciary  powers. 

(c)  Upon  issuance  of  such  a  certificate 
by  the  District  Director,  a  Federal 
savings  association: 

(1)  Shall  DC  longer  be  subject  to  the 
provisions  of  these  regulations. 

(2)  Shall  be  entitled  to  have  returned 
to  it  any  securities  wdiich  it  may  have 
deposited  with  state  authwities  or  a 
Federal  Home  Loan  Bank  under  I  550.4 
of  this  part,  and 

(3)  Shall  not  exercise  thereafter  any  of 
the  powers  granted  by  this  part  550 
without  first  applying  for  and  obtaining 
new  authorization  to  exercise  such 
powers. 

S  SSatS    Effect  on  trust  accounts  of 
appointment  of  conservator  or  receiver  or 
voluntary  disaeiutlon  of  associatioa 

(a)  Appointment  of  conservator  or 
receiver.  Whenever  a  conservator  or 
receiver  is  appointed  for  a  Federal 
savings  association  under  parts  558  and 
559  of  this  title,  such  receiver  or 
conservator  shall,  pursuant  to  the 
instructions  of  the  Office  and  the  orders 
of  the  court  having  jurisdiction,  proceed 
to  close  such  of  the  Federal  savings 
assodation's  trust  accounts  as  can  be 
closed  promptly  and  transfer  all  other 
such  accounts  to  substitute  fiduciaries. 

(b)  Voluntary  dissolution.  Whenever  a 
Federal  savings  association  exercising 
trust  powers  is  placed  in  voluntary 
dissolution,  the  Hquidating  agent  shall 
in  accordance  with  local  law,  proceed  at 
once  to  bquidate  the  affairs  of  the  trust 
department  as  follows: 

(1)  All  trusts  and  estates  over  which  a 
court  is  exercising  jurisdiction  shall  be 
closed  or  disposed  of  as  soon  as 
practicable  in  accordance  with  the  order 
or  instructions  of  sudi  court;  and 

(2)  All  other  accounts  which  can  be 
closed  promptly  shall  be  closed  as  soon 
as  practicable  and  final  accounting 
made  therefor,  and  all  remaining 
accounts  shall  be  transferred  by 
appropriate  legal  proceedings  to 
substitute  fiduciaries. 

S  550.16    Revocation  of  trust  power*. 

[a]  In  addition  to  the  other  sanctions 
available,  if,  in  the  opinion  of  the  Office, 
a  Federal  savings  association  is 
unlawfully  or  unsoundly  exercising,  or 
has  unlawfully  or  unsoundly  exercised, 
or  has  failed  for  a  period  of  five 
consecutive  years  to  exercise,  the 
powers  granted  by  this  part  550  or 
otherwise  fails  er  has  failed  to  comply 
with  the  requirements  of  this  part  5^ 
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the  Office  may  issue  and  serve  upon  the 
Federal  savings  association  a  notice  of 
intent  to  revoke  the  authorify  of  the 
Federal  savings  association  to  exercise 
the  powers  granted  by  this  part  550.  The 
notice  shall  contain  a  statement  of  the 
facts  constituting  the  alleged  unlawful  or 
unsound  exercise  of  powers,  or  failure  to 
exercise  powers,  or  failure  to  comply, 
and  shall  fix  a  time  and  place  at  which  a 
hearing  will  be  held  to  determine 
whether  an  order  revoking  authority  to 
exercise  such  powers  should  be  issued 
against  the  Federal  savings  association. 

(b)  Such  hearing  shall  be  conducted  in 
accordance  with  the  provisions  of  part 
509  of  this  chapter,  and  shall  be  fixed  for 
a  date  not  earUer  than  thirty  days  and 
not  later  than  sixfy  days  after  service  of 
such  notice  unless  an  earlier  or  later 
date  is  set  by  the  Office  at  the  request  of 
the  Federal  savings  association  so 
served, 

(c)  Unless  the  Federal  savings 
association  so  served  shall  appear  at  the 
hearing  by  a  duly  authorized 
representative,  it  shall  be  deemed  to 
have  consented  to  the  issuance  of  the 
revocation  order.  In  the  event  of  such 
consent  or  it  upon  the  record  made  at 
any  such  hearing,  the  Office  shall  find 
that  any  allegation  specified  in  the 
notice  of  charges  has  been  established, 
the  Office  may  issue  and  serve  upon  the 
Federal  savings  association  an  order 
prohibiting  it  from  accepting  any  new  or 
additional  trust  accounts  and  revoking 
authority  to  exercise  any  and  aU  powers 
granted  by  this  Part  550  except  that  such 
order  shall  permit  the  Federal  savings 
association  to  continue  to  service  all 
previously  accepted  trust  accounts 
pending  their  expeditious  divestiture  or 
termination. 

(d)  A  revocation  order  shall  become 
effective  not  earlier  than  the  expiration 
of  thirty  days  after  service  of  such  order 
upon  the  Federal  savings  association  so 
served  (except  in  the  case  of  a 
revocation  order  issued  upon  consent, 
which  shall  become  effective  at  the  time 
specified  therein],  and  shall  remain 
effective  and  enforceable,  except  to 
such  extent  as  it  is  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
Office  or  a  reviewing  court 

PART  5S2— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION  Of 
FEDERAL  STOCK  ASSOCIATIONS 

552.1  Definitions. 

552.2  Ckirporate  title. 

552.2-1    Procedure  for  organization  of 

Federal  stock  association. 
552.2-2    Procedures  for  organization  of 

interim  Federal  stock  association. 
552.2-3    Federal  stock  association  created  in 

connection  with  an  association  in  default 

or  in  danger  of  default 


SS2.2-4    Limitations  on  transaction  of 

business. 
S52.2.-6    Conversion  from  Federal  mutual  to 

Federal  stodk  charter. 
552.2-6    Conversion  from  State  stock  to 

Federal  stock  association. 

552.3  Charters  for  Federal  stock 
associations. 

552.4  Charter  amendments. 

552.5  Bylaws. 

552.6  Shareholders. 
552.6-1    Board  of  directors. 
652.6-2    Officers. 

552.6-3    Certificates  for  shares  and  their 

transfer. 
552.6-4    Fiscal  year  annual  audit 

5527  Description  of  Federal  stock 
associations. 

5528  Savings  deposits. 
552.9    [Reserved] 

55210    Annual  reports  to  stockholders. 
552.11    Books  and  records. 
55212    [Reserved] 

552.13  Combinations  Involving  Federal 
stock  associations. 

552.14  Dissenter  and  appraisal  rights. 

552.15  Supervisory  combinations. 

55216    Effect  of  subsequent  charter  or  bylaw 
change. 

Appendix  to  Part  552 — Model  Bylaws  for 
Stock  Associations 

Authority:  Sec.  2  48  Stat  128,  as  amended 
(12  U.S.C.  1462);  sec  3.  as  added  by  sec  301. 
103  Stat  278  (12  U.&C.  14628);  sec.  4,  as 
added  by  sec.  301. 103  Stat  280  (12  U.S.C 
1463);  sec.  5,  48  SUt  132  as  amended  (12 
U.S.C.  1464);  sec  la  as  added  by  sec  301, 103 
SUt  318  (12  U.S.C  1467a). 

fS52.1    Definition*. 

As  used  in  this  part  the  following 
terms  shall  have  the  indicated  meanings. 

(a)  Federal  stock  association.  The 
term  "Federal  stock  association"  means 
a  Federal  savings  and  loan  association 
or  Federal  savings  bank  which  has  been 
issued  a  charter  in  the  form  prescribed 
in  9  552.3  of  this  part  or  such  other  form 
as  authorized  by  the  Office. 

(b)  Federal  stock  charter.  A  charter  of 
a  Federal  stock  association  in  the  form 
specified  in  \  552.3  or  its  predecessors, 
or  permitted  by  %  552.4  of  this  part  or 
other  action  of  the  Office. 

(c)  Capital.  The  term  "capital"  means 
the  aggregate  of  the  consideration 
received  upon  the  issuance  of  capital 
stock. 

1552.2    Corpora*  titl*. 

The  provisions  of  |  543.1  of  this 
subchapter  shall  be  appUcable  to 
Federal  stock  associations. 

(652,2-1    Procedure  for  erganiiatton  of 
Federal  stock  aseocMloa 

(a)  Application  for  permission  to 
organize.  Applications  for  permission  to 
organize  a  Federal  stock  association 
shall  be  subject  to  the  provisions  of 


paragraphs  (a)  through  (f]  of  |  543.2  of 
this  subchapter. 

(b)  Conditions  of  approval.  Decisions 
on  all  applications  for  permission  to 
organize  a  Federal  stock  association  will 
be  made  by  the  Director  or  his  or  her 
designee. 

(1)  Factors  that  will  be  considered  are: 
(i]  Whether  the  applicants  are  persons 

of  good  character  and  responsibihty; 

(ii)  Whether  a  necessify  exists  for 
such  association  in  the  community  to  be 
served; 

(iii)  Whether  there  is  a  reasonable 
probabilify  of  the  association's 
usefulness  and  success; 

(iv)  Whether  the  association  can  be 
estabUshed  without  undue  injury  to 
properly  conducted  existing  local  thrift 
and  home  financing  Institutions;  and 

(v)  Whether  the  association  will 
perform  a  role  of  providing  credit  for 
housing  consistent  with  safe  and  sound 
operation  of  a  Federal  savings 
association. 

(2)  Once  an  application  has  been 
approved,  the  Office  shall  promptly 
send  a  copy  of  that  appUcation.  together 
with  the  certificate  of  approval  specified 
at  section  5{a)(2]  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  181S(a)(2)),  to 
the  Federal  Deposit  Insurance 
Corporation. 

(3)  Approvals  of  appUcations  will  be 
conditioned  on  the  following: 

(i)  Receipt  by  the  Office  of  written 
confirmation  from  the  Federal  Deposit 
Insurance  Corporation  that  the  accounts 
of  the  association  will  be  insured  by  the 
Federal  Deposit  Insurance  Corporation; 

(ii)  The  sale  of  a  minimum  amount  of 
fully-paid  capital  stock  of  the 
association  prior  to  commencing 
business; 

(iii)  The  submission  of  ■  statement 
that 

(A)  The  appUcants  have  Incurred  no 
expense  in  organization  which  is 
chargeable  to  the  association,  and  that 
no  such  expense  will  be  incurred,  and 

(B)  No  hinds  will  be  accepted  for 
deposit  by  the  association  until 
organization  has  been  completed: 

(iv)  Compliance  with  all  applicable 
laws,  rules,  and  regulations;  and 

(v)  The  satisfaction  of  any  other 
requirement  or  condition  the  Director  or 
his  or  her  designee  may  impose. 

(c)  Issuance  of  charter  Upon  approval 
of  an  apphcation,  the  Office  shall  issue 
to  the  association  a  charter  for  a  Federal 
stock  savings  association  or  for  a 
Federal  stock  savings  bank,  as 
requested  by  the  applicants,  which  shall 
be  in  the  form  provided  in  this  part 
Issuance  of  the  charter  shall  be  subject 
to  the  condition  subsequent  that  the 
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organization  <A  the  asaociatioD  i» 

completed  pursuant  to  thia  sectkui. 

(d)  Interim  board  of  directors  and 
officers.  Upon  approval  of  the 
applicatioa  and  the  issoanca  of  the 
charter,  the  applicants  ahall  constitute 
the  interim  board  of  directors  of  the 
association  until  the  board  of  directors 
of  the  association  are  elected  by  its 
stockholders  at  the  organizational 
meeting  required  by  paragraph  (g)  of  this 
section,  and  the  interim  officers  of  the 
association  shall  be  those  persons  set 
forth  in  the  application  for  permission  to 
organize. 

(e)  Sale  of  capital  stock.  Upon  the 
issuance  of  the  charter,  the  association 
shall  proceed  to  offer  and  sell  its  capital 
stock  pursuant  to  the  requirements  of 
part  563g  of  this  chapter. 

(f)  Bank  membership  and  insurance  of 
accounts.  Promptly  upon  the  issuance  of 
the  diarter.  a  Federal  stock  assodatian 
must  qualify  as  a  member  of  the 
appropriate  Federal  Home  Loan  Bank 
and  meet  all  requirements  necessary  lo 
obtain  insurance  of  accounts  by  the 
Federal  Deposit  Insurance  Corporation. 

(g)  Organizational  meeting.  Promptly 
upon  the  completion  of  the  sale  of  its 
capital  stock,  the  association  shall 
provide  notice,  pursuant  to  i  552.6(b).  of 
a  meeting  of  its  stockholders  to  elect  a 
board  of  directors.  Immediately 
following  such  election,  the  directors 
shall  meet  to  elect  the  officers  of  the 
association  end  to  undertake  any  other 
action  necessary  under  the  charter  or 
bylaws  to  complete  corporate 
organization. 

(h)  Completion  of  organization. 
Organization  of  a  Federal  stock 
association  shall  be  deemed  complete 
for  the  purposes  of  this  part  when: 

(1)  The  association  has  obtained 
Federal  Home  Loan  Bank  membership 
and  insurance  of  its  accounts  from  the 
Federal  Deposit  Insurance  Corporation; 

(2)  It  has  completed  the  sale  of  and 
received  full  payment  for  its  capital 
stock; 

(3]  It  has  complied  with  aQ 
requirements  of  Part  563g  of  this 
chapter, 

(4)  It  has  held  its  organizational 
meeting  for  the  election  of  directors  and 
all  directors  have  been  elected; 

(5]  Its  officers  have  been  elected  and 
bonded;  and 

(6)  It  has  met  the  reqnirements  and 
conditions  imposed  by  the  Office  in 
connection  with  approval  of  the 
application. 

(i)  Failure  (^completion.  IS 
organization  of  •  Federal  stodi 
association  is  not  completed  within  six 
months  after  the  Office  approves  the 
application,  or  within  sudi  additionai 
period  •»  the  Director  or  his  or  her 


designee  may,  in  his  or  her  discretion, 
for  good  cause  grant,  the  charter  shall 
become  void  and  all  subscriptions  to 
capital  stock  shall  be  returned 

t552.>-2    Procedure* for organlntSon Off 
biterlin  Federal  stock  asaoclsoon, 

(a)  The  procedures  prescribed  in 
paragraphs  (d)  through  (f]  of  9  543.2  of 
this  subchapter  and  S  552.2-1  Cb)  of  this 
part  shall  not  be  required  with  respect  to 
applications  for  permission  to  organize 
an  interim  Federal  stock  association 
except  as  may  be  required  by  parts  548, 
563,  or  574  of  this  chapter. 

(b)  Approval  of  an  appKcation  for 
permission  to  organize  an  interim 
Federal  stock  association  shall  be 
conditioned  upon  approval  by  the  Office 
of  an  application  to  merge  the  interim 
Federal  stock  institution,  or  i^)on 
approval  by  the  Office  of  such  other 
transactioo  that  the  interim  was 
chartered  to  facilitate.  In  evaluating  die 
application,  the  Director  or  his  or  her 
designee  will  consider  the  purpose  for 
which  the  association  will  be  organized, 
the  form  of  any  proposed  transactions 
involving  the  organizing  associatitXL  the 
effect  of  the  transactions  on  existing 
institutions  involved  in  the  transactions, 
and  the  factors  specified  in  S  552.2- 
1(b)(1)  to  the  extent  relevant. 

(c)  U  a  merger  or  other  transaction 
facilitated  by  the  existence  of  the 
interim  Federal  stock  association  has 
not  been  approved  within  six  months  of 
the  approval  of  the  application  for 
permission  to  organize,  unless  extended 
by  the  Director  or  his  or  her  designee  in 
his  or  her  discretion  for  good  cause 
shown,  the  charter  shall  be  void  and  all 
subscriptions  for  capital  stock  shall  be 
returned. 

(d)  The  authority  of  the  Director  to 
approve  applications  for  permission  to 
organize  an  interim  Federal  savings 
association  may  be  exercised  as 
provided  in  S  543.2  (h)(3)(i)  and  ChK3Mi»l 
of  this  chapter. 

S552.2-S    Federal  Slock  aasodition 
created  in  connedioa  wittt  an  asaoetation 
In  default  or  In  danger  of  detautt. 

Sections  552.2-1  and  552.2-2  of  this 
part  do  not  apply  to  a  Federal  stock 
association  which  is  proposed  by  the 
Federal  Deposit  Insurance  Corporation, 
or  the  Resolution  Trust  Corporation 
under  section  5(j>)  of  the  Home  Owner's 
Loan  Act  of  1933,  section  11(c)  of  the 
Federal  Deposit  Insurance  Act,  or 
section  21A  of  the  Federal  Home  Loan 
Bank  Act,  or  is  otherwise  chartered  by 
the  Office  in  connection  with  an 
association  in  default  or  in  danger  of 
default.  Incorporation  and  organization 
of  such  associations  are  complete  when 
and  under  sadi  conditions  as  die 


Director  or  his  or  her  designee  so 
determines. 

9S52>4   Umltattona  on  transactloa  Of 
buslnaaa. 

No  person  may  organize  a  Federal 
stock  association,  collect  money  from 
others  for  such  purpose,  or  represent 
himself  or  herself  as  authorized  to  do  so, 
and  no  Federal  stock  association  shall 
transact  any  business  prior  to 
completion  of  its  organization,  except  as 
provided  in  this  part 

§  552.2-5    Conversion  from  Federal  mutual 
to  Federal  stock  charter. 

A  Federal  mutual  association  may 
amend  its  charter  in  its  entirety  to  read 
in  a  form  consistent  with  this  part  552  by 
a  vote  of  a  majority  of  the  total  votes  of 
the  association  members  eligible  to  be 
cast  at  any  legal  meeting.  Upon  receipt 
of  the  following  certification,  the  Office 
will  issue  a  charter  consistent  with  this 
part  552  to  such  Federal  savings 
association  on  the  condition  subsequent 
that  all  stock  proposed  to  be  issued  in 
its  application  Hied  pursuant  to  part 
563b  of  this  chapter  is  sold: 

The  undersigned,  by  its  lecretary.  hereby 
certifies  that  the  members  at  a  meeting  duly 
called  and  held  adopted  the  foUowing 
resolution: 

Be  it  resolved,  that  the  present  charter  of 
this  association  be  amended  to  read  in  the 
form  of  a  Federal  stock  association  as 
attached  hereto. 

In  witness  whereof,  the  secretary  of  the 
undersigned  has  hereunto  afRxed  his  or  her 
hand  and  the  aeal  of  the  undersigned  this 
day  of ,  19 

§  5S2.2-4    Conversion  from  State  stock  to 
Federal  stock  association. 

With  the  approval  of  the  District 
Director  or  his  or  her  designee,  or,  in 
connection  with  a  supervisory 
transaction,  with  the  approval  of  the 
Chief  Counsel  or  his  or  her  designee, 
any  state  stock  savings  and  loan 
association  type  or  state  stock  savings 
bank  type  institutioa  may  convert  to  a 
Federal  stock  savings  and  loan 
association  or  a  Federal  stock  savings 
bank,  subject  to  its  compliance  with  the 
requirements  set  forth  in  i  S  543.3 
through  543.10  of  this  subchapter 
governing  conversion  to  a  Federal 
mutual  association  and  its  submission  of 
an  opinion  by  independent  counsel 
within  six  months  from  the  date  of  the 
approval  that  the  conversion  is  in 
conformance  with  applicable  slate  law. 
In  lieu  of  compliance  with  die 
requkement  of  {  543.9(b)(4),  an 
applicant  shall  provide  Uiat  the  holders 
of  nonwithdrawable  capital  stock  of  the 
applicant  shall  exchange,  on  a  one-for- 
one  basis,  each  share  ^  such  stock  for  a 


II 
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share  of  nonwithdrawable  capital  stock 
in  the  Federal  stock  association.  The 
new  types  and  classes  of  stock  shall  be 
the  same  as  the  former  types  and 
classes:  however,  types  and  classes  of 
stock  that  contain  provisions 
inconsistent  with  the  provisions  and 
standards  that  must  be  set  forth  in  a 
charter  consistent  with  part  552  shall  be 
amended  to  conform  therewith. 

9  552.3    Charters  for  Federal  stock 
association*. 

(a)  The  charter  of  a  Federal  stock 
association  shall  be  in  the  foUowing 
form,  except  that  an  association  that  has 
converted  from  the  mutual  form 
pursuant  to  part  563b  of  this  chapter 
shall  include  in  its  charter  a  section 
establishing  a  liquidation  account  as 
required  by  9  563b.3(c)(13)  of  this 
chapter.  A  charter  for  a  Federal  stock 
savings  bank  shall  substitute  the  term 
"savings  bank"  for  "association." 
Charters  may  also  include  any 
preappraved  optional  provision 
contained  in  9  552.4  of  this  part 

Faderal  Stock  Chartar 

Section  J.  Corporvte  title.  The  full 
corporate  title  of  the  association  is . 

Section  Z  Office.  The  home  office  shall  be 
located  in . 

Section  3.  Duration.  The  duration  of  the 
association  is  perpetual. 

Section  4.  Purpose  and  powers.  The 
purpose  of  the  association  is  to  pursue  any  or 
all  of  tiie  lawful  objectives  of  a  Federal 
savings  association  chartered  under  section  5 
of  the  Home  Owners'  Loan  Act  and  to 
exercise  all  of  the  express,  implied,  and 
incidental  powers  conferred  thereby  and  by 
all  acts  amendatory  thereof  and 
supplemental  thereto,  subject  to  the 
Constitution  and  laws  of  the  United  States  as 
they  are  now  in  effect,  or  as  they  may 
hereafter  be  amended,  and  subject  to  all 
lawful  and  applicable  rules,  regulations,  and 
orders  of  the  Office  of  Thrift  Supervision 
("Office"). 

Section  5.  Capital  stock.  The  total  number 
of  shares  of  all  classes  of  the  capital  stock 
which  the  association  has  the  authority  to 

issue  is  - ,  all  of  which  shall  be  common 

stock  of  par  [or  stated]  value  of per 

share.  The  shares  may  be  issued  from  time  to 
time  as  authorized  by  the  board  of  directors 
without  the  approval  of  its  shareholders, 
except  as  othervvise  provided  in  this  Section 
5  or  to  die  extent  that  such  approval  is 
required  by  governing  law,  rule,  or  regulation. 
The  consideration  for  the  issuance  of  the 
shares  shall  be  paid  in  full  before  their 
issuance  and  shall  not  be  less  than  the  par 
[or  stated]  value.  Neither  promissory  notes 
nor  futtire  services  shall  constitute  payment 
or  part  payment  for  the  issuance  of  shares  of 
the  association.  The  consideration  for  the 
shares  shall  be  cash,  tangible  or  intangible 
property  (to  the  extent  direct  investment  in 
such  property  would  be  permitted  to  the 
association),  labor,  or  services  actually 
performed  for  the  association,  or  any 
combination  of  the  foregoing.  In  the  absence 


of  actual  &aud  in  the  transaction,  the  value  of 
such  property,  labor,  or  set  vices,  as 
determined  by  the  board  of  directors  of  the 
association,  shall  l>e  conclusive.  Upon 
payment  of  such  consideration,  such  shares 
shall  be  deemed  to  l>e  fully  paid  and 
nonassessable.  In  the  case  of  a  stock 
dividend,  thet  part  of  the  surplus  of  the 
association  which  is  transferred  to  stated 
capital  upon  the  issuance  of  shares  as  ■  share 
dividend  shall  be  deemed  to  be  the 
consideration  for  their  issuance. 

Except  for  shares  issuable  in  connection 
with  the  conversion  of  the  association  from 
the  mutual  to  stock  form  of  capitalization,  no 
shares  of  common  stoclc  (including  shares 
issuable  upon  conversion,  exchange,  or 
exercise  of  other  securities)  shall  be  issued, 
directly  or  indirectly,  to  officers,  directors,  or 
controlling  persons  of  the  association  other 
than  as  part  of  a  general  public  offering  or  as 
qualifying  shares  to  a  director,  unless  the 
issuance  or  the  plan  under  which  they  would 
be  issued  has  been  approved  by  a  majority  of 
the  total  votes  eligible  to  Im  cast  at  a  legal 
meeting. 

The  holders  of  the  common  stock  shall 
exclusively  possess  all  voting  power.  Each 
holder  of  shares  of  common  stock  shall  be 
entitled  to  one  vote  for  each  share  held  by 
such  holder,  except  as  to  the  cumulation  of 
votes  for  the  election  of  directors.  Subject  to 
any  provision  for  a  hquidation  account,  in  the 
event  of  any  liquidation,  dissolution,  or 
winding  up  of  the  association,  the  holders  of 
the  common  stock  shall  be  entitled,  after 
payment  or  provision  for  payment  of  all  debts 
and  Uabilities  of  the  association,  to  receive 
the  remaining  assets  of  the  association 
available  for  distribution,  in  cash  or  in  kind. 
Each  share  of  common  stock  shall  have  the 
same  relative  rights  as  and  be  identical  in  all 
respects  with  all  the  other  shares  of  common 
stock. 

Section  ft  Preemptive  rights.  Holders  of  the 
capital  stock  of  the  association  shall  not  be 
entitled  to  preemptive  rights  with  respect  to 
any  shares  of  the  association  which  may  be 
issued. 

Section  7.  Directors.  The  association  shall 
be  under  the  direction  of  a  board  of  directors. 
The  authorized  number  of  directors,  as  stated 
in  the  association's  bylaws,  shall  not  be 
fewer  than  seven  nor  more  than  fifteen 
except  when  a  greater  number  is  approved  by 
the  Director  of  the  Office. 

Section  3.  Amendment  of  charter.  Elxcept 
as  provided  in  Section  5,  no  amendment, 
addition,  alteration,  change  or  repeal  of  this 
charter  shall  be  made,  unless  such  is  first 
proposed  by  the  board  of  directors  of  the 
association,  then  preliminarily  approved  by 
the  Office,  which  preliminary  approval  may 
be  granted  by  the  Office  pursuant  to 
regulations  specifying  preapproved  charter 
amendments,  and  thereafter  approved  by  the 
shareholders  by  a  majority  of  the  total  votes 
eligible  to  be  cast  at  a  legal  meeting.  Any 
amendment  addition,  alteration,  change,  or 
repeal  so  acted  upon  shall  be  efiective  upon 
filing  with  the  Office  in  accordance  with 
regulatory  procedures  or  on  such  other  date 
as  the  Office  may  specify  in  its  preliminary 
approval. 

Attest    

Secretary  of  the  Association 


By:  — 

President  or  Chief  Executive  Officer  of  the 
Assodation 

Attest 

Secretary  of  the  Office  of  Thrift  Supervision 

Director  of  the  Office  of  Thnfl  Supervision 
By:  iZ 

9  552.4    Cliartar  amendnwita. 

(a)  Whenever  a  Federal  stock 
association  whose  charier  specifies  that 
amendments  shall  be  effective  u[>on 
filing  completes  the  procedures 
necessary  to  amend  its  charter,  or  adds 
supplementary  sections  thereto,  the 
association  shall  submit  one  signed  and 
two  conformed  copies  of  such 
amendment,  along  with  a  certification 
by  the  secretary  of  the  association  that 
the  amendment  is  validly  authorized 
and  approved,  to  the  District  Director,  or 
his  or  her  designee,  who  shall  return  to 
the  association  a  copy  of  the  charter 
amendment  stamped  to  demonstrate  its 
filing.  Such  filing  shall  constitute  filing 
with  the  Office  for  purposes  of 
determining  the  effectiveness  of  the 
amendment.  A  Federal  stock  association 
whose  charter  provides  that  any 
amendment  shall  be  effective  on  the 
date  it  receives  final  approval  of  the 
Office  shall  be  deemed  to  have  obtained 
such  final  approval  on  the  date  it  files  a 
copy  of  the  properly  adopted 
amendment  with  the  District  Director,  or 
his  or  her  designee,  in  the  manner 
specified  in  the  first  sentence  of  this 
paragraph  (a). 

(b)  This  section  constitutes 
preliminary  approval  by  the  Office  of 
the  proposal  to  shareholders  by  the 
board  of  directors  of  any  Federal  stock 
association  of  the  following 
amendments  to  such  association's 
charter,  including  the  adoption  of  the 
Federal  stock  charter  as  set  forth  in 

9  552.3  of  this  part:  Provided,  That  the 
association  follows  the  requirements  of 
its  charter  in  adopting  the  amendments. 

(1)  A  Federal  stock  association  that 
has  complied  with  9  543.1(b)  of  this 
subchapter  may  amend  its  charier  by 
substituting  a  new  corporate  tide  in 
section  1. 

(2)  A  Federal  stock  association  that 
has  complied  with  9  545.95  of  this 
subchapter  may  amend  its  charier  by 
substituting  a  new  home  office  in 
section  2. 

(3)  A  Federal  stock  savings  and  loan 
association  may  amend  its  charier  to 
read  in  the  form  of  a  Federal  stock 
savings  bank  charter  or  a  Federal  stodc 
savings  bank  may  amend  its  charter  to 
read  in  the  form  of  a  Federal  stock 
savings  and  loan  association  charter. 
Provided,  That  such  association 
complies  with  the  requirements  of 

9  544.3  of  this  subchapter. 
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(4)  Amend  section  5  of  the  charter  of  a 
Federal  stock  association  to  change  the 
number  of  authorized  shares  and  its 
number  of  shares  within  each  class  of 
shares  and  the  par  or  stated  value  of 
such  shares. 

(5]  Amend  the  charter  of  a  Federal 
stock  association  by  revising  section  5 
to  read  as  follows: 

Section  5.  Capital  stock.  The  total  number 
of  shares  of  all  classes  of  the  capital  stock 
which  the  association  has  the  authority  to 

issue  la ,  of  which shall  be 

common  stock  of  par  [or  stated]  value  of 

per  share  and  of  which  [list  the 

number  of  each  class  of  preferred  and  the  par 
or  stated  value  per  share  of  each  such  class.] 
The  shares  may  be  issued  from  time  to  time 
as  authorized  by  the  board  of  directors 
without  further  approval  of  shareholders, 
except  as  otherwise  provided  in  this  section  S 
or  to  the  extent  that  such  approval  is  required 
by  governing  law,  rule,  or  regulatioa  The 
consideration  for  the  issuance  of  the  shares 
shall  t>e  paid  in  full  before  their  issuance  and 
shall  not  be  less  than  the  par  [or  stated] 
value.  Neither  promissory  notes  nor  future 
services  shall  constitute  payment  or  part 
payment  for  the  issuance  of  shares  of  the 
association.  The  consideration  for  the  shares 
shall  be  cash,  tangible  or  intangible  property 
(to  the  extent  direct  investment  In  such 
property  would  be  permitted),  labor,  or 
services  actually  performed  for  the 
association,  or  any  combination  of  the 
foregoing.  In  the  absence  of  actual  fraud  in 
the  transaction,  the  value  of  such  property, 
labor,  or  services,  as  determined  by  the  faioard 
of  directors  of  the  association,  shall  be 
conclusive.  Upon  Rayment  of  such 
consideration,  such  shares  shall  be  deemed 
to  be  fully  paid  and  nonassessable.  In  the 
case  of  a  stock  dividend,  that  part  of  the 
surplus  of  the  association  which  is 
transferred  to  stated  capital  u(>on  the 
issuance  of  shares  as  ■  share  dividend  shall 
be  deemed  to  be  the  consideration  for  their 
issuance. 

Except  for  shares  issuable  in  connection 
with  the  conversion  of  the  association  from 
the  mutual  to  the  stock  form  of  capitalization, 
no  shares  of  capital  stock  (including  shares 
issuable  upon  conversion,  exchange,  or 
exercise  of  other  seciirities)  shall  be  issued, 
directly  or  indirectly,  to  officers,  directors,  or 
controlling  persons  of  the  association  other 
than  as  part  of  a  general  public  offering  or  as 
qualifying  shares  to  a  director,  unless  their 
issuance  or  the  plan  under  which  they  would 
be  issued  has  been  approved  by  a  majority  of 
the  total  votes  eligible  to  be  cast  at  a  legal 
meeting. 

Nothing  contained  in  this  section  5  (or  in 
any  supplementary  sections  hereto]  shall 
entitle  the  holders  of  any  class  of  a  series  of 
capital  stock  to  vote  as  a  separate  class  or 
series  or  to  more  than  one  vote  per  share, 
except  as  to  the  cumulation  of  votes  for  the 
election  of  directors:  Provided,  That  this 
restriction  on  voting  separately  by  class  or 
series  shall  not  apply: 
(i)  To  any  provision  which  would  authorize 

the  holders  of  preferred  stock,  voting  as  a 
class  or  series,  to  elect  some  members  of  the 
board  of  directors,  less  than  a  majority 


thereof,  in  the  event  of  default  in  the  payment 
of  dividends  on  any  class  or  series  of 
preferred  stock: 

(ii)  To  any  provision  which  would  require 
the  holders  of  preferred  stock,  voting  as  a 
class  or  series,  to  approve  the  merger  or 
consolidation  of  the  association  with  another 
corporation  or  the  sale,  lease,  or  conveyance 
(other  than  by  mortgage  or  pledge)  of 
properties  or  business  in  exchange  for 
securities  of  a  corporation  other  than  the 
association  if  the  preferred  stock  is 
exchanged  for  securities  of  such  other 
corporation:  Provided,  That  no  provision  may 
require  such  approval  for  transactions 
undertaken  with  the  assistance  or  pursuant  to 
the  direction  of  the  Office,  the  Federal 
Deposit  Insurance  Corporation,  or  the 
Resolution  Trust  Corporation: 

(iii)  To  any  amendment  which  would 
adversely  change  the  specific  terms  of  any 
class  or  series  of  capital  stock  as  set  forth  in 
this  section  S  (or  in  any  supplementary 
sections  hereto).  Including  any  amendment 
which  would  create  or  enlarge  any  class  or 
series  ranking  prior  thereto  in  rights  and 
preferences.  An  amendment  which  increases 
the  number  of  authorized  shares  of  any  class 
or  series  of  capital  stock,  or  substitutes  the 
surviving  association  in  a  merger  or 
consolidation  for  the  association,  shall  not  be 
considered  to  be  such  an  adverse  change. 

A  description  of  the  different  classes  and 
series  (if  any)  of  the  association's  capital 
stock  and  a  statement  of  the  designations, 
and  the  relative  rights,  preferences,  and 
limitations  of  the  shares  of  each  class  of  and 
series  (if  any)  of  capital  stock  are  as  follows: 

A.  Common  stock.  Except  as  provided  in 
this  section  5  (or  in  any  supplementary 
sections  thereto)  the  holders  of  the  common 
stock  shall  exclusively  possess  all  voting 
power.  Each  holder  of  shares  of  common 
stock  shall  be  entitied  to  one  vote  for  each 
share  held  by  such  holder,  except  as  to  the 
cumulation  of  votes  for  the  election  of 
directors. 

Whenever  there  shall  have  been  paid,  or 
declared  and  set  aside  for  payment  to  the 
holders  of  the  outstanding  shares  of  any  class 
of  stock  having  preference  over  the  common 
stock  as  to  the  payment  of  dividends,  the  full 
amount  of  dividends  and  of  sinking  fund, 
retirement  fund,  or  other  retirement 
payments,  if  any,  to  which  such  holders  are 
respectively  entitled  in  preference  to  the 
common  stock,  then  dividends  may  be  paid 
on  the  common  stock  and  on  any  class  or 
series  of  stock  entitled  to  participate 
therewith  as  to  dividends  out  of  any  assets 
legally  available  for  the  payment  of 
dividends. 

In  the  event  of  any  liquidation,  dissolution. 
or  Kvinding  up  of  the  association,  the  holders 
of  the  common  stock  (and  the  holders  of  any 
class  or  series  of  stock  entitled  to  participate 
with  the  common  stock  in  the  distribution  of 
assets)  shall  be  entitled  to  receive,  in  cash  or 
in  kind,  the  assets  of  the  association 
available  for  distribution  remaining  after,  (i) 
Payment  or  provision  for  payment  of  the 
association's  debts  and  liabilities;  (ii) 
distributions  or  provision  for  distributions  in 
settlement  of  its  liquidation  account:  and  (iii) 
distributions  or  provision  for  distributions  to 
holders  of  any  class  or  series  of  stock  having 


preference  over  the  common  stock  in  the 
liquidation,  dissolution,  or  winding  up  of  the 
association.  Each  share  of  common  stock 
shall  have  the  same  relative  rights  as  and  be 
identical  in  all  respects  with  all  the  other 
shares  of  common  stock. 

B.  Preferred  stock  The  association  may 
provide  in  supplementary  sections  to  its 
charter  for  one  or  more  classes  of  preferred 
stock,  which  shall  be  separately  identified. 
The  shares  of  any  class  may  be  divided  into 
and  issued  in  series,  with  each  series 
separately  designated  so  as  to  distinguish  the 
shares  thereof  from  the  shares  of  all  other 
series  and  classes.  The  terms  of  each  series 
shall  be  set  forth  In  a  supplementary  section 
to  the  charter.  All  shares  of  the  same  class 
shall  be  identical  except  as  to  the  following 
relative  rights  and  preferences,  as  to  which 
there  may  be  variations  between  different 
series: 

(a)  The  distinctive  serial  designation  and 
the  number  of  shares  constituting  such  series; 

(b)  The  dividend  rate  or  the  amount  of 
dividends  to  be  paid  on  the  shares  of  such 
series,  whether  dividends  shall  be  cumulative 
and,  if  so,  from  which  date(s),  the  payment 
date(s)  for  dividends,  and  the  participating  or 
other  special  rights,  if  any,  with  respect  to 
dividends; 

(c)  The  voting  powers,  full  or  limited,  if 
any,  of  shares  of  such  series; 

(d)  Whether  the  shares  of  such  series  shall 
be  redeemable  and,  if  so,  the  price[s)  at 
which,  and  the  terms  and  conditions  on 
which,  such  shares  may  be  redeemed: 

(e)  The  amount(s)  payable  upon  the  shares 
of  such  series  in  the  event  of  voluntary  or 
involuntary  liquidation,  dissolution,  or 
winding  up  of  the  association: 

(f)  Whether  the  shares  of  such  series  shall 
be  entitled  to  the  benefit  of  a  sinking  or 
retirement  fund  to  be  applied  to  the  purchase 
or  redemption  of  such  shares,  and  if  so 
entitled,  the  amount  of  such  fund  and  the 
manner  of  its  application,  including  the 
price(s)  at  which  such  shares  may  be 
redeemed  or  purchased  through  the 
application  of  such  fund; 

(g)  Whether  the  shares  of  such  series  shall 
be  convertible  into,  or  exchangeable  for. 
shares  of  any  other  class  or  classes  of  stock 
of  the  association  and,  if  so,  the  conversion 
price(s)  or  the  rate(s]  of  exchange,  and  the 
adjustments  thereof,  if  any,  at  which  such 
conversion  or  exchange  may  be  made,  and 
any  other  terms  and  conditions  of  such 
conversion  or  exchange. 

(h)  The  price  or  other  consideration  for 
which  the  shares  of  such  series  shall  be 
issued:  and 

(i)  Whether  the  shares  of  such  series  which 
are  redeemed  or  converted  shall  have  the 
status  of  authorized  but  unissued  shares  of 
serial  preferred  stock  and  whether  such 
shares  may  be  reissued  as  shares  of  the  same 
or  any  other  series  of  serial  preferred  stock. 

Each  share  of  each  series  of  serial 
preferred  stock  shall  have  the  same  relative 
rights  as  and  be  identical  in  all  respects  with 
all  the  other  shares  of  the  same  series. 

The  board  of  directors  shall  have  authority 
to  divide,  by  the  adoption  of  supplementary 
charter  sections,  any  authorized  class  of 
preferred  stock  into  series,  and.  within  the 
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limitations  set  forth  in  this  section  and  the 
remainder  of  this  charter,  fix  and  determine 
the  relative  rights  and  preferences  cf  the 
shares  of  any  series  so  established. 

Prior  to  the  issuance  of  any  preferred 
shares  of  a  series  estabhshed  by  a 
supplementary  charter  section  adopted  by 
the  board  of  directors,  the  association  shall 
file  with  the  Secretary  to  the  Office  a  dated 
copy  of  that  supplementary  section  of  this 
charter  established  and  designating  the  series 
and  fixing  and  determining  the  relative  rights 
and  preferences  thereof. 

(6)  Amend  the  charter  of  a  Federal 
stock  association  to  require  shareholder 
approval  of  the  issuance  or  reservation 
of  common  stock  or  securities 
convertible  Into  common  stock  under 
circtunstances  which  would  require 
shareholder  approval  imder  the  rules  of 
the  New  York  or  American  Stock 
Exchange  if  the  shiu^s  were  then  listed 
on  the  New  York  or  American  Stock 
Exchanges. 

(7)  [Reserved] 

(8)  Notwithstanding  the  law  of  the 
state  in  which  the  association  is  located, 
a  Federal  stock  association  may  amend 
its  charter  by  renumbering  existing 
sections  as  appropriate  and  adding  a 
new  section  8  as  follows: 

Section  8.  Certain  Provisions  Applicable 
for  Five  Years.  Notwithstanding  anything 
contained  in  the  Association's  charter  or 
bylaws  to  the  contrary,  for  a  period  of 
[specify  n«miber  of  years  up  to  five]  years 
from  the  date  of  completion  of  the  conversion 
of  the  Association  from  mutual  to  stock  form, 
the  following  provisions  shall  apply: 

A.  Beneficial  Ownership  Limitation.  No 
person  shaD  directly  or  indirectly  offer  to 
acquire  or  acquire  the  beneficial  ownership 
of  more  than  10  percent  of  any  class  of  an 
equity  security  of  the  association.  This 
limitation  shall  not  apply  to  a  transaction  in 
which  the  association  forms  a  holding 
company  without  change  in  the  respective 
beneficial  ownership  Interests  of  its 
stockholders  other  than  pursuant  to  the 
exercise  of  any  dissenter  and  appraisal 
rights,  the  purchase  of  shares  by  underwriters 
in  connection  with  a  public  offering,  or  the 
purchase  of  shares  by  a  tax-quahfied 
employee  stock  benefit  plan  which  is  exempt 
from  the  approval  requirements  under 
§  574.3(c)(1)(vi)  of  the  Office's  regulations. 

In  the  event  shares  are  acquired  in 
violation  of  this  Section  8,  all  shares 
beneficially  owned  by  any  person  in  excess 
of  10%  shall  be  considered  "excess  shares" 
and  shall  not  be  counted  as  shares  entitled  to 
vote  and  shall  not  be  voted  by  any  person  or 
counted  as  voting  shares  in  connection  with 
any  matters  submitted  to  the  stockholders  for 
a  vote. 

For  purposes  of  this  section  8,  the  following 
definitions  apply: 

(1)  The  term  "person"  includes  an 
individual,  a  group  acting  in  concert,  a 
corporation,  a  partnership,  an  association,  a 
joint  stock  company,  a  trust,  an 
unincorporated  organization  or  similar 
company,  a  syndicate  or  any  other  group 


fonnad  for  the  purpose  of  acquiring,  holding 
or  disposing  of  the  equity  securities  of  the 
association. 

(2)  The  term  "offer"  includes  every  offer  to 
buy  or  otherwise  acquire,  solidlation  of  an 
offer  to  selL  tender  offer  for,  or  request  or 
invitation  for  tenders  of,  a  security  or  interest 
in  a  security  for  value. 

(3)  The  term  "acquire"  includes  every  type 
of  acquisition,  whether  effected  by  purchase, 
exchange,  operation  of  law  or  otherwise. 

(4)  The  term  "acting  in  concert"  means  (a) 
knowing  participation  in  a  joint  activity  or 
conscious  parallel  action  towards  a  common 
goal  whether  or  not  pursuant  to  an  express 
agreement,  or  (b)  a  combination  or  pooling  of 
voting  or  other  interests  in  the  securities  of 
an  issuer  for  a  common  purpoae  pursuant  to 
any  contract  understanding,  relationship, 
agreement  or  other  arrangements,  whether 
written  or  otherwise. 

B.  Cumulative  Voting  Limitation. 
Stockholders  shall  not  be  permitted  to 
cumulate  their  votes  for  election  of  directors. 

C.  Call  for  Special  Meetings.  Special 
meetings  of  stockholders  relating  to  changes 
in  control  of  the  association  or  amendments 
to  its  charter  shall  be  called  only  upon 
direction  of  the  board  of  directors. 

(c)  Anti-takeover  provisions.  The 
Office  may  grant  preliminary  approval 
to  a  charter  amendment  not  listed  in 
paragraph  (b)  of  this  section  regarding 
the  acquisition  by  any  person  or  persons 
of  its  equity  securities  provided  that  the 
association  shall  file  as  part  of  its 
apphcation  for  preliminary  approval  an 
opinioo.  acceptable  to  the  Office,  of 
counsel  independent  from  the 
association  that  the  proposed  charter 
provision  would  be  permitted  to  be 
adopted  by  a  corporation  chartered  by 
the  state  in  which  the  principal  office  of 
the  association  Is  located. 

(d)  Reissuance  of  charter.  A  Federal 
stock  association  that  has  amended  its 
charter  may  apply  to  have  its  charter, 
Including  the  amendments,  reissued  by 
the  Office  by  filing  one  executed  and 
three  conformed  copies  with  the 
signatures  required  under  S  552.3  of  this 
part  with  the  Office's  Senior  Deputy 
Director  for  Supervision  (Operations), 
and  such  supporting  doouncnts  as 
needed  to  demonstrate  that  the 
amendments  were  properly  adopted. 
The  Director  delegates  to  the  Chief 
Counsel  or  his  or  her  designee  authority 
to  execute  on  his  or  her  behalf  charters 
submitted  for  reissuance  ptu-suant  to 
this  paragraph  [d]. 

(e)  Delegations  of  authority — (1) 
Actions  by  the  District  Director  or  his  or 
her  designee.  The  District  Director  or  his 
or  her  designee  is  authorized  to  grant  or 
deny  preliminary  approval,  in  whole  or 
in  pait,  of  any  application  for  a  charter 
amendment  filed  under  this  section: 
Provided,  that  the  following  conditions 
are  met 

(i)  The  application  docs  not  include 
proposals  that  would  render  more 


difficult  or  discourage  a  merger,  tender 
offer,  or  proxy  contest  the  assumption 
of  control  by  a  holder  of  a  large  block  of 
the  association's  stock,  or  the  removal 
of  incumbent  management  and 

(ii)  The  application  does  not  involve  a 
significant  issue  of  law  or  policy. 

(2)  Appeal.  Denial  of  an  application 
by  ■  District  Director  pursuant  to 
paragraph  (e)(1)  of  this  section  may  Im 
appealed  under  the  following 
procedures:  Within  30  days  after 
notification  of  the  District  Director's 
decision  as  provided  herein,  the 
appUcant  must  file  a  request  for  review 
with  the  Chief  Counsel  addressed  to  the 
Chief  Coimsel  Corporate  and  Securities 
Division.  Office  of  Thrift  Supervision. 
1700  G  Street,  NW.,  Washington,  DC 
20552,  with  a  copy  of  such  request  to  the 
District  Director.  The  appeal  request 
should  include  the  application  for 
charter  amendment  as  originally  filed 
with  the  District  Director,  a  copy  of  the 
District  Director's  letter  denying 
preliminary  approval  of  the  apphcation, 
end  should  indicate  the  specific  reasons 
why  the  District  Director's  denial  is 
contended  to  be  erroneous.  Failure  to 
file  an  appeal  within  the  time  permitted 
imder  this  section  will  constitute  a 
waiver  of  any  objection  to  the  District 
Director's  determination.  Upon  proper 
filing  of  an  appeal  request,  including  • 
complete  application,  as  determined  by 
the  Chief  Counsel,  the  Chief  Counsel 
shall  have  60  calendar  days  to 
determine  whether  to  approve  or  deny 
the  appeal.  If  the  Chief  Counsel  does  not 
approve  or  deny  the  appeal  request 
within  the  00-day  period,  the  appeal 
request  shall  be  deemed  to  be 
automatically  approved  following  the 
60th  day  after  the  appeal  was  properiy 
filed. 

(3)  Actions  by  the  Chief  Counsel.  The 
Chief  Counsel,  or  his  or  her  designee,  is 
authorized  to  take  the  following  actions: 

(i)  Grant  or  deny,  in  whole  or  in  part 
preliminary  approval  of  any  application 
for  a  charter  amendment  filed  under  this 
section;  and 

(ii)  Approve  or  deny  a  request  for 
appeal  filed  pursuant  to  paragraph  (e)(2) 
of  this  section. 

(f)  Filing  Requirements.  Application 
for  preliminary  approval  of  any 
amendment  to  the  charter  of  a  federal 
stock  association  (other  than 
amendments  for  which  preliminary 
approval  is  granted  pursuant  to 
paragraph  (b)  of  this  section)  that  is 
eligible  to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (e)  of 
this  section,  shall  be  made  by  filing  the 
original  and  one  copy  of  the  proposed 
amendment,  along  with  a  statement 
regarding  eligibility  for  processing  under 
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delegated  authority,  with  the  District 
Director  or  his  or  her  designee.  Such 
statement  should  consist  of  a  brief 
description  of  the  proposed  amendment 
and  a  statement  that  such  amendment 
does  not: 

(1)  Render  more  difficult  or  discourage 
a  merger,  tender  offer,  or  proxy  contest, 
the  assumption  of  control  by  a  holder  of 
a  large  block  of  the  association's  stock, 
or  the  removal  of  incimibent 
management,  or 

(2)  Involve  a  significant  issue  of  law 
or  policy. 

If  a  proposed  amendment  is  not  eligible 
to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (e)  of 
this  section,  then  the  original  and  one 
copy  of  the  proposed  amendment  should 
be  filed  with  the  Chief  Counsel 
Corporate  and  Seouities  Division, 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington,  DC  20552, 
with  a  copy  to  the  District  Director  or 
his  or  her  designee. 

S5SLS    Bylaw*. 

(a)  At  its  first  organizational  meeting, 
the  board  of  directors  of  a  Federal  stock 
association  shall  adopt  a  set  of  bylaws 
for  the  administration  and  regulation  of 
its  affairs.  Bylaws  may  be  adopted, 
amended,  or  repealed  by  either  a 
majority  of  the  shareholders  or  a 
majority  of  the  board  of  directors.  The 
bylaws  shall  contain  sufficient 
provisions  to  govern  the  association  in 
accordance  with  the  requirements  of 
ii  552.6  through  552.6-4  of  this  part  and 
shall  not  contain  any  provision  which  is 
inconsistent  with  those  sections  or  with 
applicable  laws,  rules,  regulations,  or 
the  charter,  except  that  a  bylaw 
Inconsistent  with  §  i  552.6  through  552.6- 
4  may  be  adopted  with  approval  of  the 
Office. 

(b)  Bylaw  provisions  which  adopt  the 
language  of  the  model  bylaws  set  out  as 
an  appendix  to  this  part  shall  be  deemed 
to  comply  with  the  requirements  of  this 
sectioiL 

(c)  A  copy  of  all  bylaws  and 
amendments  thereto  shall  be  filed  with 
the  District  Director  or  his  or  her 
designee. 

(d)  Delegations  of  authority— {1) 
Actions  by  the  District  Director.  The 
District  Director  or  his  or  her  designee  is 
authorized  to  grant  or  deny  preliminary 
approval  in  whole  or  in  part  of  any 
application  for  a  bylaw  amendment  filed 
under  this  section:  Provided,  that  the 
following  conditions  are  met; 

(i)  The  application  does  not  include 
proposals  that  would  render  more 
difficult  or  discourage  a  merger,  tender 
offer,  or  proxy  contest,  the  assumption 
of  control  by  a  holder  of  a  large  block  of 


the  association's  stock,  or  the  removal 
of  incimabent  management;  and 

(ii)  The  application  does  not  involve  a 
significant  issue  of  law  or  policy. 

(2)  Appeal.  Denial  of  an  application 
by  a  District  Director  pursuant  to 
paragraph  (d)(l]  of  this  section  may  be 
appealed  under  the  following 
procedures:  Within  30  days  after 
notification  of  the  District  Director's 
decision  as  provided  herein,  the 
applicant  must  file  a  request  for  review 
with  the  Chief  Counsel  addressed  to  the 
Chief  Counsel  Corporate  and  Securities 
Division,  Office  of  Thrift  Supervision, 
1700  G  Street  NW.,  Washington,  DC 
20552.  with  a  copy  of  such  request  to  the 
District  Director.  The  appeal  request 
should  include  the  apphcation  for  bylaw 
amendment  as  originally  filed  with  the 
District  Director  or  his  or  her  designee,  a 
copy  of  the  District  Director's  letter 
denying  preliminary  approval  of  the 
application,  and  should  indicate  the 
specific  reasons  why  the  District 
Director's  denial  is  contended  to  be 
erroneous.  Failure  to  file  an  appeal 
within  the  time  permitted  under  this 
section  will  constitute  a  waiver  of  any 
objection  to  the  District  Director's 
determination.  Upon  proper  filing  of  an 
appeal  request  including  a  complete 
apphcation,  as  determined  by  the  Chief 
Counsel  the  Chief  Counsel  shall  have  60 
day  calendar  days  to  determine  whether 
to  approve  or  deny  the  appeal.  If  the 
Chief  Counsel  does  not  approve  or  deny 
the  appeal  request  within  the  60-day 
period,  the  appeal  request  shall  be 
deemed  to  be  automatically  approved 
following  the  60th  day  after  the  appeal 
was  properly  filed. 

(3)  Actions  by  the  Chief  Counsel.  The 
Chief  Counsel  or  his  or  her  designee,  is 
authorized  to  take  the  following  actions: 
(i)  Grant  or  deny,  in  whole  or  in  part 
preliminary  approval  of  any  application 
for  a  bylaw  amendment  filed  under  this 
section;  and 

(ii)  Approve  or  deny  a  request  for 
appeal  filed  pursuant  to  paragraph  (d)(2] 
of  this  section. 

(e)  Filing  Requirements.  Application 
for  preliminary  approval  of  any 
amendment  to  the  bylaws  of  a  federal 
stock  association  that  is  eligible  to  be 
processed  under  delegated  authority 
pursuant  to  paragraph  (d)  of  this  section, 
shall  be  made  by  filing  the  original  and 
one  copy  of  the  proposed  amendment 
along  with  a  statement  regarding 
eligibility  for  processing  under  delegated 
authority,  with  the  District  Director  or 
his  or  her  designee.  Such  statement 
should  consist  of  a  brief  description  of 
the  proposed  amendment  and  a 
statement  that  such  amendment  does 
not: 


(1)  Render  more  difficult  or  discourage 
a  merger,  tender  offer,  or  proxy  contest 
the  assumption  of  control  by  a  holder  of 
a  large  block  of  the  association's  stock, 
or  the  removal  of  incumbent 
management  or 

(2)  Involve  a  significant  issue  of  law 
or  policy. 

If  a  proposed  amendment  is  not  eligible 
to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (d)  of 
this  section,  then  the  original  and  one 
copy  of  the  proposed  amendment  should 
be  filed  with  the  Chief  Counsel 
Corporate  and  Securities  Division, 
Officeof  Thrift  Supervision,  1700  G 
Street  NW.,  Washington,  DC  20552. 
with  a  copy  to  the  District  Director  or 
his  or  her  designee. 

SS52.6    Shareholders. 

(a)  Shareholder  meetings.  An  annual 
meeting  of  the  shareholders  of  the 
association  for  the  election  of  directors 
and  for  the  transaction  of  any  other 
business  of  the  association  shall  be  held 
annually  within  120  days  after  the  end 
of  the  association's  fiscal  year.  Unless 
otherwise  provided  in  the  association's 
charter,  special  meetings  of  the 
shareholders  may  be  called  by  the  board 
of  directors  or  on  the  request  of  the 
holders  of  10  percent  or  more  of  the 
shares  entitled  to  vote  at  the  meeting,  or 
by  such  other  persons  as  may  be 
specified  in  the  bylaws  of  the 
association.  All  annual  and  special 
meetings  of  shareholders  shall  be  held 
at  such  place  as  the  board  of  directors 
may  determine  in  the  state  in  which  the 
association  has  its  principal  place  of 
business. 

(b)  Notice  of  shareholder  meetings. 
Written  notice  stating  the  place,  day, 
and  hour  of  the  meeting  and  the  purpose 
or  purposes  for  which  the  meeting  is 
called  shall  be  deUvered  not  fewer  than 
20  nor  more  than  50  days  before  the  date 
of  the  meeting,  either  personally  or  by 
mail  by  or  at  the  direction  of  the 
chairman  of  the  board,  the  president  the 
secretary,  or  the  directors,  or  other 
persons  calling  the  meeting,  to  each 
shareholder  of  record  entitled  to  vote  at 
such  meeting.  If  mailed,  such  notice 
shall  be  deemed  to  be  delivered  when 
deposited  in  the  mail,  addressed  to  the 
shareholder  at  the  address  appearing  on 
the  stock  transfer  books  or  records  of 
the  association  as  of  the  record  date 
prescribed  in  paragraph  (c)  of  this 
section,  with  postage  thereon  prepaid. 
When  any  shareholders'  meeting,  either 
annual  or  special  is  adjourned  for  30 
days  or  more,  notice  of  the  adjourned 
meeting  shaU  be  given  as  in  the  case  of 
an  ori^ial  meeting. 
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(c)  Fixing  of  record  date.  For  the 
purpose  of  determining  shareholders 
entitled  to  notice  of  or  to  vote  at  any 
meeting  of  shareholders  or  any 
adjoimiment  thereof,  or  shareholders 
entitled  to  receive  payment  of  any 
dividend,  or  in  order  to  make  a 
determination  of  shareholders  for  any 
other  proper  purpose,  the  board  of 
directors  shall  fix  in  advance  a  date  as 
the  record  date  for  any  such 
determination  of  shareholders.  Such 
date  in  any  case  shall  be  not  more  than 
60  days  and.  In  case  of  a  meeting  of 
shareholders,  not  less  than  10  days  prior 
to  the  date  on  which  the  particular 
action,  requiring  such  determination  of 
shareholders,  is  to  be  taken.  When  a 
determination  of  shareholders  entitled 
to  vote  at  any  meeting  of  shareholders 
has  been  made  as  provided  in  this 
section,  such  determination  shall  apply 
to  any  adjournment  thereof. 

(d)  Voting  lists.  (1)  At  least  10  days 
before  each  meeting  of  the  shareholders, 
the  officer  or  agent  having  charge  of  the 
stock  transfer  books  for  shares  of  the 
association  shall  make  a  complete  list  of 
the  shareholders  entitled  to  vote  at  such 
meeting,  or  any  adjournments  thereof, 
arranged  in  alphabetical  order,  with  the 
address  and  the  number  of  shares  held 
by  each.  This  Ust  of  shareholders  shall 
be  kept  on  file  at  the  home  office  of  the 
association  and  shall  be  subject  to 
inspection  by  any  shareholder  at  any 
time  diiring  usual  business  hours,  for  a 
period  of  20  days  prior  to  such  meeting. 
Such  Ust  shall  also  be  produced  and 
kept  open  at  the  time  and  place  of  the 
meeting  and  shall  be  subject  to  the 
inspection  of  any  shareholder  during  the 
entire  time  of  the  meeting.  The  original 
stock  transfer  book  shall  constitute 
prima  facie  evidence  of  the 
shareholders  entitled  to  examine  such 
list  or  transfer  books  or  to  vote  at  any 
meeting  of  shareholders. 

(2)  In  lieu  of  making  the  shareholders 
list  available  for  inspection  by  any 
shareholders  as  provided  in  paragraph 
(d)(1)  of  this  section,  the  board  of 
directors  may  perform  such  acts  as 
required  by  paragraphs  (a)  and  (b)  of 
Rule  14a-7  of  the  General  Rules  and 
Regulations  under  the  Securities  and 
Exchange  Act  of  1934  (17  CFR  240.14a-7) 
as  may  be  duly  requested  in  writing, 
with  respect  to  any  matter  which  may 
be  properly  considered  at  a  meeting  of 
shareholders,  by  any  shareholder  who  is 
entitled  to  vote  on  such  matter  and  who 
shall  defray  the  reasonable  expenses  to 
be  incurred  by  the  association  in 
performance  of  the  act  or  acts  required. 

(e)  Shareholder  quorum.  A  majority  of 
the  outstanding  shares  of  the 
association  entitled  to  vote,  represented 


in  person  or  by  proxy,  shall  constitute  a 
quorum  at  a  meeting  of  shareholders, 
"rhe  shareholders  present  at  a  duly 
organized  meeting  may  continue  to 
transact  business  until  adjournment 
notwithstanding  the  withdrawal  of 
enough  shareholders  to  leave  less  than  a 
quorum. 

(f)  Shareholder  voting — (1)  Proxies. 
Unless  otherwise  provided  In  the 
association's  charier,  at  all  meetings  of 
shareholders,  a  shareholder  may  vote  in 
person  or  by  proxy  executed  in  writing 
by  the  shareholder  or  by  a  duly 
authorized  attorney  In  fact  Proxies 
soUcited  on  behalf  of  the  management 
shall  be  voted  as  directed  by  the 
shareholder  or,  in  the  absence  of  such 
direction,  as  determined  by  a  majority  of 
the  board  of  directors.  No  proxy  shall  be 
valid  more  than  eleven  months  from  the 
date  of  its  execution  except  for  a  proxy 
coupled  with  an  interest 

(2)  Shares  controlled  by  association. 
Neither  treasury  shares  of  its  own  stock 
held  by  the  association  nor  shares  held 
by  another  corporation,  if  a  majority  of 
the  shares  entitled  to  vote  for  the 
election  of  directors  of  such  other 
corporation  are  held  by  the  association, 
shall  be  voted  at  any  meeting  or  counted 
in  determining  the  total  number  of 
outstanding  shares  at  any  given  time  for 
purposes  of  any  meeting. 

(3)  Cumulative  voting.  Unless 
otherwise  provided  in  the  association's 
charter,  every  shareholder  entitled  to 
vote  at  an  election  for  directors  shall 
have  the  right  to  vote,  in  person  or  by 
proxy,  the  number  of  shares  owned  by 
the  shareholder  for  as  many  persons  as 
there  are  directors  to  be  elected  and  for 
whose  election  the  shareholder  has  a 
right  to  vote,  or  to  cumulate  the  votes  by 
giving  one  candidate  as  many  votes  as 
the  number  of  such  directors  to  be 
elected  multiplied  by  the  number  of 
shares  shall  equal  or  by  distributing 
such  votes  on  the  same  principle  among 
any  number  of  candidates. 

(g)  Nominations  and  new  business 
submitted  by  shareholders.  Nominations 
for  directors  and  new  business 
submitted  by  shareholders  shall  be 
voted  upon  at  the  annual  meeting  if  such 
nominations  or  new  business  are 
submitted  in  writing  and  delivered  to 
the  secretary  of  the  association  at  least 
five  days  prior  to  the  date  of  the  annual 
meeting.  Ballots  bearing  the  names  of  all 
the  persons  nominated  shall  be  provided 
for  use  at  the  annual  meeting. 

8S52^1    Bowdof<«rKtors. 

(a)  General  powers  and  duties.  The 
business  and  affairs  of  the  association 
shall  be  under  the  direction  of  its  board 
of  directors.  The  board  of  directors  shall 
annually  elect  a  chairman  of  the  board 
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from  among  its  members  and  shaD 
designate  the  chairman  of  the  board. 
when  present  to  preside  at  its  meeting. 

(b)  Number  and  term.  The  board  of 
directors  shall  consist  of  not  fewer  tlian 
seven  nor  more  than  fifteen  as 
prescribed  in  the  bylaws.  The  directors 
shall  be  divided  into  three  classes  as 
nearly  equal  in  number  as  possible.  The 
members  of  each  class  shall  be  elected 
for  a  term  of  three  years  and  until  their 
successors  are  elected  and  qualified. 
One  class  shall  be  elected  by  ballot 
annually. 

(c)  Regular  meetings.  A  regular 
meeting  of  the  board  of  directors  shall 
be  held  immediately  after,  and  at  the 
same  place  as,  the  annual  meeting  of 
shareholders. 

(d)  Quorum.  A  majority  of  the  number 
of  directors  shall  constitute  a  quorum  for 
the  transaction  of  business  at  any 
meeting  of  the  board  of  directors.  The 
act  of  the  majority  of  the  directors 
present  at  a  meeting  at  which  a  quorum 
is  present  shall  be  the  act  of  the  board 
of  directors,  unless  a  greater  number  is 
prescribed  by  regulation  of  the  Office. 

(e)  Vacancies.  Any  vacancy  occurring 
in  the  board  of  directors  may  l>e  filled 
by  the  affirmative  vote  of  a  majority  of 
the  remaining  directors  although  less 
than  a  quorum  of  the  board  of  directors. 
A  director  elected  to  fill  a  vacancy  shall 
be  elected  to  serve  until  the  next 
election  of  directors  by  the 
shareholders.  Any  directorship  to  be 
filled  by  reason  of  an  increase  in  the 
number  of  directors  may  be  filled  by 
election  by  the  board  of  directors  for  a 
term  of  office  continuing  only  until  the 
next  election  of  directors  by  the 
shareholders. 

(f)  Removal  of  directors.  (1)  At  a 
meeting  of  shareholders  called  expressly 
for  that  purpose,  any  director  may  be 
removed  for  cause  by  a  vote  of  the 
holders  of  a  majority  of  the  shares  then 
entitled  to  vote  at  an  election  of 
directors. 

(2)  If  less  than  the  entire  board  is  to 
be  removed,  no  one  of  the  directors  may 
be  removed  if  the  votes  cast  against  the 
removal  would  be  sufficient  to  elect  a 
director  if  then  cumulatively  voted  at  an 
election  of  the  class  of  directors  of 
which  such  director  is  a  part 

(3)  Whenever  the  holders  of  the 
•hares  of  any  class  are  entitled  to  elect 
one  or  more  directors  by  the  provisions 
of  the  charter  or  supplemental  sections 
thereto,  the  provisions  of  this  section 
shall  apply,  In  re8p>ect  to  the  removal  of 
a  director  or  directors  so  elected,  to  the 
vote  of  the  holders  of  the  outstanding 
shares  of  that  class  and  not  to  the  vote 
of  the  outstanding  shares  as  a  whole. 
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(g)  Executire  and  other  committeea. 
The  board  of  directors,  by  resolution 
adopted  by  a  majority  of  the  full  board, 
may  designate  from  among  its  members 
an  executive  committee  and  one  or  more 
other  committees  each  of  which,  to  the 
extent  provided  in  the  resolution  or 
bylaws  of  the  association,  shall  have 
and  may  exercise  all  of  the  authority  of 
the  board  of  directors,  except  no 
committee  shall  have  the  authority  of 
the  board  of  directors  with  reference  to: 
the  declaratioa  of  dividends:  the 
amendment  of  the  charter  or  bylaws  of 
the  association;  recommending  to  the 
stockholders  e  plan  of  merger, 
consolidation,  or  conversion;  the  sale, 
lease,  or  other  disposition  of  all  or 
substantially  all.  of  the  property  and 
assets  of  the  association  otherwise  than 
in  the  usual  and  regular  course  of  its 
business;  a  voluntary  dissolution  of  the 
association;  a  revocation  of  any  of  the 
foregoing;  or  the  approval  of  a 
transaction  in  which  any  member  of  the 
executive  committee,  directly  or 
indirectly,  has  any  material  beneficial 
interest  The  designation  of  any 
committee  and  the  delegation  of 
authority  thereto  shall  not  operate  to 
relieve  the  board  of  directors,  or  any 
director,  of  any  responsibility  imposed 
by  low  or  regulatioii. 

(h)  Notice  of  special  meetinge. 
Written  notice  of  at  least  24  hours 
regarding  any  special  meeting  of  tiie 
board  of  directors  or  of  €my  committee 
designated  thereby  shall  be  given  to 
each  director  in  accordance  with  the 
bylaws,  although  such  notice  may  be 
waived  by  the  director.  The  attendance 
of  a  director  at  a  meeting  shall 
constitute  a  waiver  of  notice  of  such 
meeting,  except  where  a  director  attends 
a  meeting  for  the  express  purpose  of 
objecting  to  the  transaction  of  any 
business  t>ecause  the  meeting  is  not 
lawfully  called  or  convened.  Neither  die 
business  to  be  transacted  at  nor  the 
purpose  ot  any  meeting  need  be 
specified  in  the  notice  or  waiver  of 
notice  of  such  meeting.  The  bylaws  may 
provide  for  telephonic  participation  at  a 
meeting. 

(i)  Action  without  a  meeting.  Any 
action  required  or  permitted  to  be  taken 
by  the  board  of  directors  at  a  meeting 
may  be  taken  without  a  meeting  if  a 
consent  in  writing,  setting  forth  the 
actions  so  taken,  shall  be  signed  by  all 
of  the  directors. 

(j)  Presumption  of  assent  A  director 
of  the  association  who  is  present  at  a 
meeting  of  the  board  of  directors  at 
which  action  on  any  association  matter 
is  taken  shall  be  presumed  to  have 
assented  tu  the  action  taken  unless  his 
or  her  dissent  or  abstention  shall  be 


entered  in  the  minutes  of  the  meeting  or 
unless  a  written  dissent  to  such  action 
shall  be  filed  with  the  person  acting  as 
the  secretary  of  the  meeting  before  the 
adjournment  thereof  or  shall  be 
forwarded  by  registered  mail  to  the 
secretary  of  the  association  within  five 
days  after  the  date  on  which  a  copy  of 
the  minutes  of  the  meeting  is  received. 
Such  right  to  dissent  shall  not  apply  to  a 
director  who  voted  in  favor  of  such 
actioo. 

(k)  Age  limitation  on  directors.  A 
federal  stock  association  may  provide  in 
its  bylaws  that  no  person  of  an  age  70 
years  or  older  will  be  eligible  for 
election,  reelection,  appointment  or 
reappointment  to  the  board  of  directors 
of  ^  association.  The  bylaws  may  also 
provide  that  no  director  shall  serve  as 
such  beyond  the  annual  meeting  of  the 
association  immediately  following  the 
attaiimient  of  the  specified  age. 

§552.9-2    Officer*. 

(a)  Positions.  The  officers  of  the 
association  shall  be  a  president  one  or 
more  vice  presidents,  a  secretary,  and  a 
treasurer,  each  of  whom  shall  be  elected 
by  the  board  of  directors.  The  board  of 
directors  may  also  designate  the 
chairman  of  the  board  as  an  officer.  The 
president  shall  be  the  chief  executive 
officer,  imless  the  board  of  directors 
designates  the  chairman  of  the  board  as 
chief  executive  officer.  The  president 
shall  be  a  director  of  the  association. 
The  offices  of  the  secretary  and 
treasurer  may  be  held  by  ihe  same 
person  and  vice  president  may  also  be 
either  the  secretary  or  the  treasurer.  The 
board  of  directors  may  designate  one  or 
more  vice  presidents  as  executive  vice 
president  or  senior  vice  president  The 
board  of  directors  may  also  elect  or 
authorize  the  appointment  of  such  other 
officers  as  the  business  of  the 
association  may  require.  The  officers 
shall  have  such  authority  and  perform 
such  duties  as  the  board  of  directors 
may  from  time  to  time  authorize  or 
detmnine.  In  the  absence  of  action  by 
the  board  of  directors,  the  offficers  shall 
have  such  powers  and  duties  as 
generally  pertain  to  their  respective 
offices. 

(b)  Removal  Any  officer  may  be 
removed  by  the  board  of  directors 
whenever  in  its  judgment  the  best 
interests  of  the  association  will  be 
served  thereby;  but  such  removal,  other 
than  for  cause,  shall  be  without 
prejudice  to  the  contractual  rights,  if 
any,  of  the  person  so  removed. 
Employment  ooatracts  shall  comfort 
with  I  645.122  of  this  subchapter. 

(c]  Age  Jimitatioa  on  officers.  A 
federal  stock  association  may  provide  in 
its  bylaws  that  no  person  of  an  age  70 


years  or  older  will  be  eligible  for 
election,  reelection,  appointment  or 
reappointment  as  an  officer  of  the 
association.  The  bylaws  may  also 
provide  that  no  officer  shall  serve  as 
such  beyond  the  annual  meeting  of  the 
association  immediately  following  the 
attainment  of  the  specified  age. 

1552.6-3   Certificate*  for  sharea  and  their 


(a)  Certificates  for  shares.  Certificates 
representing  shares  of  capital  stock  of 
the  association  shall  be  in  such  form  as 
shall  be  determined  by  the  board  of 
directors  and  approved  by  the  Office. 
The  certificates  shall  be  signed  by  the 
chief  executive  officer  or  iy  any  other 
officer  of  the  association  authorized  by 
the  board  of  directors,  attested  by  the 
secretary  or  an  assistant  secretary,  and 
sealed  with  the  corporate  seal  or  a 
facsimile  thereoL  Tbe  signatures  of  such 
officers  upon  a  certificate  may  be 
facsimiles  if  the  certificate  is  manually 
signed  on  behalf  of  a  transfer  agent  or  a 
registrar  other  than  the  association  itself 
or  one  of  its  employees.  Each  certificate 
for  shares  of  capital  stock  shall  be 
consecutively  numbered  or  otherwise 
identified.  The  name  and  address  of  the 
person  to  whom  the  shares  are  issued, 
with  the  number  of  shares  and  date  of 
issue,  shall  be  entered  on  the  stock 
transfer  books  of  the  association.  All 
certificates  surrendered  to  the 
association  for  transfer  shall  be 
cancelled  and  no  new  certificate  shall 
be  issued  until  the  former  certificate  for 
a  like  number  of  shares  shall  have  been 
surrendered  and  cancelled,  except  that 
in  the  case  of  a  lost  or  destroyed 
certificate  a  new  certificate  may  be 
issued  upon  such  terms  and  indemnity 
to  the  association  as  the  board  of 
directors  may  prescribe. 

(b)  Transfer  of  shares.  Transfer  of 
shares  of  capital  stock  of  die  association 
shall  be  made  only  on  its  stock  transfer 
books.  Authority  for  such  transfer  shall 
be  given  only  by  the  holder  of  record  or 
by  a  legal  representative,  who  shall 
furnish  proper  evidence  of  such 
authority,  or  by  an  attorney  authorized 
by  a  duly  executed  power  of  attorney 
and  filed  with  the  association.  The 
transfer  shall  be  made  only  on  surrender 
for  cancellation  of  the  certificate  for  the 
shares.  iTie  person  in  whose  name 
shares  of  capital  stock  stand  on  the 
books  of  the  association  shall  be 
deemed  by  the  association  to  be  the 
owiter  for  all  purpose*. 

|S52.»-4    Flecai  year.  aniMMl  audit 

The  byla%vs  of  a  Federal  stock 
association  shall  specify  the  fiscal  year 
for  the  association.  The  association 
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shall  be  subject  to  an  annual  audit  as  of 
the  end  of  its  fiscal  year  by  independent 
public  accountants  appointed  by  and 
responsible  to  the  board  of  directors. 
The  appointment  of  such  accountants 
shall  be  subject  to  annual  ratification  by 
the  shareholders. 

{55Z7    D*«:r1ption  of  Federal  stock 

In  the  case  of  a  Federal  stock 
association,  the  words  "a  capital  stock 
association"  or  a  similar  description 
shall  appear  conspicuously  on  any 
evidence  of  a  savings  deposit  issued  by 
such  association  after  it  amends  its 
charter. 

S  552.8    Saving*  deposit*. 

(a)  General.  A  Federal  stock 
association  may  accept  such  savings 
deposits  only  as  are  authorized  by  this 
section  in  the  form  of  cash,  or  of 
property  in  which  such  association  is 
authorized  to  invest  and  in  the  absence 
of  actual  fraud  in  the  transaction,  the 
value  of  such  property,  as  determined  by 
the  board  of  directors  of  such 
association  shall  be  conclusive.  Savings 
accounts  or  deposits  existing  in  such 
association  at  the  time  when  it  amends 
its  charter  to  read  in  the  form  of  the 
charter  of  a  Federal  stock  association 
shall  be  deemed  to  be  such  savings 
deposits  subject  to  the  terms  and 
conditions  of  this  section.  Any  right 
outstanding  at  the  time  of  such 
amendment  to  receive  from  the 
association  a  savings  account  or  deposit 
shall  thereafter  be  a  right  to  receive  a 
corresponding  savings  deposit 
authorized  by  this  section. 

(b)  Terms  of  savings  deposits: 
membership  and  voting  rights.  To  the 
extent  not  inconsistent  with  this  section, 
savings  deposits  authorized  by  this 
section  shall  be  on  the  same  bases, 
terms,  and  conditions  and  have  the 
same  characteristics  as  if  they  were 
authorized  by  and  subject  to  §{  545.11 
and  545.14.  Holders  of  such  savings 
deposits  shall  not  be  members  of  the 
association  or  have  voting  rights. 

(c)  Existing  bonus  rights.  To  the 
extent  not  inconsistent  with  this  section, 
a  Federal  stock  association  which  has 
outstanding  bonus  agreements  shall 
continue  to  respect  the  provisions 
thereof  and  distribute  bonus  payments 
thereimder. 

(d)  Status  and  priority.  In  the  event  of 
voluntary  or  involuntary  liquidation, 
dissolution,  or  winding  up  of  the 
association  or  in  the  event  of  any  other 
situation  in  which  the  priority  of  such 
savings  deposits  is  in  controversy,  all 
such  savings  deposits  shall  be  debts  of 
the  association  having  the  same  priority 
as  the  claims  of  general  creditors  of  the 


association  not  having  priority  (other 
than  any  priority  arising  or  resulting 
from  consensual  subordination]  over 
other  general  creditors  of  the 
association.  Such  savings  deposits  shall 
have  no  additional  right  to  share  in  the 
remaining  assets  of  the  association. 

(e)  Prohibition  on  the  acceptance  of 
share  accounts.  A  Federal  stock 
association  shall  not  accept  savings 
accounts  representing  share  interests  in 
the  association. 

(f)  Ancillary  provisions — (1) 
References  in  regulations.  To  the  extent 
not  inconsistent  with  the  provisions  of 
this  section  all  references  in  this 
subchapter  to  savings  accounts  (except 
this  section]  and  to  owners,  holders,  or 
holders  of  record  of  savings  accounts 
shall  with  respect  to  savings  deposits 
authorized  by  this  section  be  applicable 
in  the  same  manner  and  to  the  same 
extent  that  they  would  be  applicable  if 
the  savings  deposit?  were  savings 
deposits  authorized  by  SS  545.11  and 
545.14. 

(2)  Forms  of  certificate.  Except  as  the 
Director  may  otherwise  provide,  a 
Federal  stock  association  shall  use  for 
savings  deposits  authorized  by  this 
section  a  form  of  certificate  which  may 
be  used  for  a  corresponding  savings 
deposit  authorized  under  {  S  545.11  and 
545.14.  However,  the  form  shall  be 
modified  to  eliminate  any  language 
referring  to: 

(i)  Dividends, 

(ii)  Membership  or  voting  rights,  and 

(iii)  Any  right  to  share  upon 
liquidation  in  assets  of  the  association, 
other  than  in  the  capacity  of  a  general 
creditor. 

(3]  Applicability  of  certain  matters  to 
savings  deposits.  If  tiiere  is  outstanding 
at  the  time  an  association  becomes  a 
Federal  stock  association  a 
determination,  notice,  or  other  action  by 
the  association  or  its  board  of  directors 
which  would  be  effective  as  to  savings 
accounts  or  deposits  thereafter  opened 
if  such  association  were  not  a  Federal 
stock  association,  such  determination, 
notice,  or  other  action  shall  be  deemed 
to  be  applicable  to  savings  deposits  of 
such  association  in  the  same  manner 
and  to  the  same  extent  as  if  such 
savings  deposits  were  savings  accounts 
or  deposits  issued  under  its  prior 
charter. 

(4]  Reporting  requirements.  In  any 
report  required  by  this  subchapter  or  by 
any  other  requirement  imposed  by  the 
Office,  a  savings  deposit  authorized  by 
this  section  in  a  Federal  stock 
association  may  be  Included  in  any 
category  in  which  it  could  properly  be 
included  if  it  were  a  corresponding 
savings  account  or  deposit  issued  under 
the  prior  charter  of  such  association. 
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1552.10    Aimuil  report*  to  •teatfwtdw*. 

A  Federal  stock  association  not 
wholly  owned  by  a  holding  company 
shall,  within  ninety  days  i^ter  the  end  of 
its  fiscal  year,  mail  to  each  of  its 
stockholders  entitied  to  vote  at  it* 
annual  meeting  an  annual  report 
containing  financial  statements  which 
satisfy  the  requirements  of  Rule  14a-3 
(17  CFR  240.14a-3)  under  the  Securities 
Exchange  Act  of  1934.  Concurrently  with 
such  mailing  a  certification  of  such 
mailing  signed  by  the  chairman  of  the 
board,  the  president  or  a  vice  president 
of  the  association,  together  with  five 
copies  of  the  report  shall  be  transmitted 
by  the  association  to  the  District 
Director  or  his  or  her  designee. 

S  552.11    Boola  *nd  r*oord*. 

(a)  Each  Federal  stock  association 
shall  keep  correct  and  complete  books 
and  records  of  account  shall  keep 
minutes  of  the  proceedings  of  its 
stockholders,  board  of  directors,  and 
committees  of  directors;  and  shall  keep 
at  its  home  office  or  at  the  office  of  its 
transfer  agent  or  registrar,  a  record  of  it* 
stockholders,  giving  the  names  and 
addresses  of  all  stockholders,  and  the 
number,  class  and  series,  if  any,  of  the 
shares  held  by  each. 

(b)  Any  stockholder  or  group  of 
stockholders  of  a  Federal  stock 
association,  holding  of  record  the 
number  of  voting  shares  of  such 
association  spei^ed  below,  upon 
making  written  demand  stating  a  proper 
purpose,  shall  have  the  right  to  examine, 
in  person  or  by  agent  or  attorney,  at  any 
reasonable  time  or  times,  its  books  and 
records  of  account  minutes  and  record 
of  stockholders  and  to  make  extracts 
therefrom.  Such  right  of  examination  is 
limited  to  a  stockholder  or  group  of 
stockholders  holding  of  record: 

(1)  Voting  shares  having  a  cost  of  not 
less  than  $100,000  or  constituting  not 
less  than  one  percent  of  the  total 
outstanding  voting  shares,  provided  in 
either  case  such  stockholder  or  group  of 
stockholders  have  held  of  record  such 
voting  shares  for  a  period  of  at  least  six 
months  before  making  such  written 
demand,  or 

(2)  Not  less  than  five  percent  of  the 
total  outstanding  voting  shares. 

No  stockholder  or  group  of  stockholders 
of  a  Federal  stock  association  shall  have 
any  other  right  under  this  section  or 
common  law  to  examine  its  books  and 
records  of  account  minutes  and  record 
of  stockholders,  except  as  provided  in 
its  bylaws  with  re8i>ect  to  inspection  of 
a  list  of  stockholders. 
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(c)  The  right  to  examination 
authorized  by  paragraph  (b)  of  this 
section  and  tfie  right  to  inspect  the  list  of 
stockholders  provided  by  a  Federal 
stock  association's  bylaws  may  be 
denied  to  any  stockholder  or  groap  of 
stockholders  upon  the  refusal  of  any 
such  stockholder  or  group  of 
stockholders  to  furnish  such  association. 
its  transfer  agent  or  registrar  an 
affidavit  that  such  examination  or 
inspection  is  not  desired  for  any  purpose 
which  is  in  the  interest  of  a  business  or 
object  other  than  the  business  of  the 
association,  that  such  stockholder  has 
not  within  the  five  years  preceding  the 
date  of  the  affidavit  sold  or  offered  for 
sale,  and  does  not  now  intend  to  sell  or 
offer  for  sale,  any  list  of  stockholders  of 
the  association  or  of  any  other 
corporation,  and  that  such  stockholder 
has  not  within  said  five-year  period 
aided  or  abetted  any  other  person  in 
procuring  any  list  of  stockholders  for 
purposes  of  selling  or  offering  for  sale 
such  list. 

(d)  Notwithstanding  any  provision  of 
this  section  or  common  law,  no 
stockholder  or  group  of  stockholders 
shall  have  the  right  to  obtain,  inspect  or 
copy  any  portion  of  any  books  or 
records  of  a  Federal  stock  association 
containing: 

(1)  A  list  of  depositors  in  or  borrowers 
from  such  association; 

(2)  Their  addresses: 

(3)  Individual  deposit  or  loan  balances 
or  records;  or 

(4]  Any  data  h-om  which  such 
information  could  be  reasonably 
constructed. 

SS52.12    (ReMrvadl 

i  SS2. 13    Combinations  Involving  Fsdaral 
stock  associations. 

(a)  Scope  and  authority.  Federal  stock 
associations  may  enter  into 
combinations  only  in  accordance  with 
the  provif  ions  of  this  section,  section 
18(c]  of  the  Federal  Deposit  Insurance 
Act  section  5(d)(3)(A)  of  the  Home 
Owners'  Loan  Act  and  S  563.22  of  this 
chapter. 

(b)  Definitions.  The  following 
definitions  apply  to  SS  552.13  and  552.14 
of  this  part 

(1)  Association.  "Association"  means 
a  Federal  savings  association  or  a 
Federal  savings  bank  chartered  under 
section  5  of  the  Home  Owners'  Loan 
Act  a  building  and  loan,  savings  and 
loan,  or  homestead  association  or  a 
cooperative  bank  (other  than  a 
cooperative  bank  that  falls  within  12 
U.S.C.  1813(a)(2))  the  deposits  of  which 
are  insured  by  the  Federal  Deposit 
Insurance  Corporation,  and  any 
corporation  (other  than  a  bank)  the 


deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
that  the  Office  and  the  Federal  Deposit 
Insurance  Corporation  jointly  determine 
to  be  operating  in  substantially  the  same 
manner  as  a  savings  association. 

(2)  Bulk  purchase  of  assets.  A  transfer 
of  all  or  substantially  all  the  assets  and 
may  include  the  assumption  of  all  or 
substantially  all  the  liabilities  of  an 
association  or  a  depository  institution  to 
or  from  a  Federal  stock  association. 

(3)  Consolidation.  Fusion  of  two  or 
more  associations  into  a  newly-created 
association  having  the  combined  powers 
and  rights  of  all  its  constituents. 

(4)  Constituent  association.  Resulting 
or  disappearing  association. 

(5)  Depository  institution.  Any 
commercial  bank  (including  a  private 
bank),  a  savings  bank,  a  trust  company, 
a  savings  and  loan  association,  a 
building  and  loan  association,  a 
homestead  association,  a  cooperative 
bank,  an  industrial  bank  or  a  credit 
union,  chartered  in  the  United  States 
and  having  its  principal  office  located  in 
the  United  States. 

(6)  Disappearing  association.  An 
association  whose  corporate  existence 
does  not  continue  after  a  merger  or 
consolidation  effected  under  this 
section. 

(7)  Merger.  Uniting  two  or  more 
associations  by  the  transfer  of  all 
property  rights  and  franchises  to  the 
resulting  association,  which  retains  its 
corporate  identity. 

(8)  Mutual  association.  Any 
association  organized  in  a  form  not 
requiring  non withdrawable  stock  under 
Federal  or  State  law. 

(9)  Resulting  association.  An 
association  whose  corporate  existence 
continues  after  a  merger,  or  the 
association  resulting  from  a 
consolidation  of  two  or  more 
associations. 

(10)  State.  Includes  the  District  of 
Columbia,  Commonwealth  of  Puerto 
Rico,  and  States,  territories,  and 
possessions  of  the  United  States. 

(11)  SfocA  association.  Any 
association  organized  in  a  form 
requiring  nonwithdrawable  stock. 

(c)  Forms  of  combination.  Federal 
stock  associations  may  combine  in  the 
following  ways: 

(1)  Mergers:  Provided,  That: 

(i)  All  constituent  associations 
Federal  savings  associations  the 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
are  savings  associations  whose 
accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation,  and 

(ii)  If  any  constituent  is  a  mutual 
association,  the  resulting  association 
shall  be  mutually  held,  except  in  cases 


involving  supervisory  mergers,  mergers 
approved  under  part  563b  of  subchapter 
D  or  mergers  in  which  one  of  the 
constituents  is  an  interim  Federal 
savings  association  or  an  interim  state 
association. 

(2)  Consolidations  among  Federal 
savings  associations  resulting  in  Federal 
mutual  associations. 

(3)  Bulk  purchases  of  assets  and/or 
assumptions  of  deposit  liabilities: 
Provided  That 

(i)  The  resulting  Federal  savings 
association  meets  the  requirements  for 
Federal  Home  Loan  Bank  membership 
and  insurance  of  accounts; 

(ii)  The  resulting  Federal  savings 
association  conforms,  within  the  time 
prescribed  by  the  Director,  or  any 
person(8)  who  have  delegated  authority 
to  approve  the  purchase  on  behalf  of  the 
Director,  to  the  requirements  of  section 
5(c)  of  the  Home  Owners'  Loan  Act  and 

(iii)  The  transferor  is  not  a  mutual 
savings  association. 

(d)  Office  approval.  Prior  written 
approval  of  the  Office  is  required  for 
every  combination.  In  determining 
whether  to  confer  such  approval,  the 
Office  shall  apply  the  criteria  set  out  in 
S  571.5  of  this  chapter  and  shall  impose 
any  conditions  it  deems  necessary  or 
appropriate  to  ensure  compliance  with 
those  criteria  and  the  requirements  of 
this  chapter. 

(e)  Approval  of  board  of  directors. 
Before  filing  for  Office  approval,  the 
combination  shall  be  approved  by  each 
constituent  association's  board  of 
directors; 

(1)  By  a  two-thirds  vote  of  the  entire 
board  of  each  Federal  savings 
association,  and 

(2)  As  required  by  state  law,  for  other 
constituents. 

(f)  Combination  agreement.  (1)  All 
terms,  conditions,  agreements  or 
understandings,  or  other  provisions  with 
respect  to  the  combination,  shall  be  set 
forth  fully  in  a  written  combination 
agreement 

(2)  The  combination  agreement  shall 
state: 

(i)  That  the  combination  shall  not  be 
effective  unless  and  until  approved  by 
the  Office; 

(ii)  Which  constituent  association  is  to 
be  the  resulting  association: 

(iii)  The  name  of  the  resulting 
association; 

(iv)  The  location  of  die  home  office 
and  any  other  offices  of  the  resulting 
association; 

(v)  The  terms  and  conditions  of  the 
combination  and  method  of  effectuation; 

(vi)  Any  charter  amendments,  or  the 
new  charter  in  the  consolidation; 
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(vii)  The  manner  of  converting  or 
exchanging  the  stock  of  each  constituent 
association  into  stock,  savings  accoimts, 
or  other  securities  of  the  resulting 
association  or  cash,  property,  rights,  or 
securities  of  any  other  entity  in 
connection  with  the  combination: 

(viii)  The  basis  upon  which  the 
savings  accounts  of  the  resulting 
association  shall  be  issued; 

(ix)  The  number,  names  and  residence 
addresses,  and  terms  of  directors; 

(x)  The  effect  upon  and  assumption  of 
any  liquidation  account  of  a 
disappearing  association  by  the 
resulting  association;  and 

(xi)  Such  other  provisions, 
agreements,  or  understandings  as  relate 
to  the  combination. 

(g)  Processing  of  an  application  under 
this  section  shall  follow  the  procedures 
set  forth  in  §  563.22(c)  through  (h)  of  this 
chapter. 

(h)  Approval  by  stockholders — (1) 
General  rule.  Except  as  otherwise 
provided  in  this  section,  an  affirmative 
vote  of  two-thirds  of  the  outstanding 
voting  stock  shall  be  required  for 
approval  of  the  combination  agreement 
If  any  class  of  shares  is  entitled  to  vote 
as  a  class  pursuant  to  {  552.4  of  this 
part  an  affirmative  vote  of  a  majority  of 
the  shares  of  each  voting  class  and  two- 
thirds  of  the  total  voting  shares  shall  be 
required.  The  required  votes  shall  be 
taken  at  a  meeting  of  the  association. 

(2)  General  exception.  Stockholders  of 
the  resulting  association  need  not 
authorize  a  combination  agreement  if: 

(i)  It  does  not  involve  an  interim 
Federal  savings  association  or  an 
interim  state  savings  association; 

(ii)  The  association's  charter  is  not 
changed; 

(iii)  Each  share  of  stock  outstanding 
immediately  prior  to  the  effective  date 
of  the  combination  is  to  be  an  identical 
outstanding  share  or  a  treasury  share  of 
the  resulting  association  after  such 
effective  date;  and 

(iv)  Either 

(A)  No  shares  of  voting  stock  of  the 
resulting  association  and  no  securities 
convertible  into  such  stock  are  to  be 
issued  or  delivered  under  the  plan  of 
combination  or 

(B)  The  authorized  unissued  shares  or 
the  treasury  shares  of  voting  stock  of  the 
resulting  association  to  be  issued  or 
delivered  under  the  plan  of  combination, 
plus  those  initially  issuable  upon 
conversion  of  any  securities  to  be  issued 
or  delivered  under  such  plan,  do  not 
exceed  15%  of  the  total  shares  of  voting 
stock  of  such  association  outstanding 
immediately  prior  to  the  effective  date 
of  the  combination. 

(3)  Exceptions  for  certain 
combinations  involving  an  interim 


association.  Stockholders  of  a  Federal 
stock  association  need  not  authorize  by 
a  two-thirds  affirmative  vote 
combinations  involving  an  interim 
Federal  savings  association  or  interim 
state  savings  association  when  the 
resulting  Federal  stock  association  is 
acquired  pursuant  to  §  5/'4.7(a)(2)  of  this 
chapter.  In  those  cases,  an  affirmative 
vole  of  50  percent  of  the  shares  of  the 
outstanding  voting  stock  of  the  Federal 
stock  association  plus  one  affirmative 
vote  shall  be  required.  If  any  class  of 
shares  is  entiUed  to  vote  as  a  class 
pursuant  to  {  552.4  of  this  part  an 
affirmative  vote  of  50  percent  of  the 
shares  of  each  voting  class  plus  one 
affirmative  vote  shaU  be  required.  The 
required  votes  shall  be  taken  at  a 
meeting  of  the  association. 

(i)  Disclosure.  The  Director,  or  any 
person(s)  who  have  delegated  authority 
to  approve  a  combination  on  behalf  of 
the  Director,  may  require,  in  connection 
with  a  combination  under  this  section, 
such  disclosure  of  information  as  he  or 
she  deems  necessary  or  desirable  for  the 
protection  of  investors  in  any  of  the 
constituent  associations. 

(j)  Articles  of  combination.  (1) 
Following  stockholder  approval,  articles 
of  combination  shall  be  executed  in 
duplicate  by  each  association,  by  its 
chief  executive  officer  or  executive  vice 
president  and  by  its  secretary  or  an 
assistant  secretary,  and  verified  by  one 
of  the  officers  of  each  association 
signing  such  articles,  and  shall  set  forth: 

(i)  llie  plan  of  combination; 

(ii)  The  number  of  shares  outstanding 
in  each  association;  and 

(iii)  The  number  of  shares  in  each 
association  voted  for  and  against  such 
plan. 

(2)  Both  sets  of  articles  of  combination 
shall  be  filed  with  the  Secretary  of  the 
Office  which  shall,  if  it  finds  that  such 
articles  conform  to  the  requirements  of 
this  regulation,  endorse  the  articles  and 
return  one  set  to  the  resulting 
association. 

(k)  Effective  date.  No  combination 
under  this  section  shall  be  effective  until 
approved  by  the  Office.  The  effective 
date  of  a  combination  in  which  the 
resulting  association  is  a  Federal  stock 
association  shall  be  the  date  of 
consummation  of  the  transaction  or  such 
other  later  date  specified  on  the 
endorsement  of  the  articles  of 
combination  by  the  Secretary  of  the 
Office.  The  effective  date  of  a 
combination  in  which  the  resulting 
association  is  not  a  Federal  savings 
association  shall  be  a  date  subsequent 
to  Office  approval  prescribed  by  the  law 
of  the  state  under  which  the  resulting 
association  is  chartered.  If  a 
disappearing  association  combining 


under  this  section  is  a  Federal  stock 
association,  its  charter  shall  be  deemed 
to  be  cancelled  as  of  the  effective  date 
of  the  combination:  such  ciiarter  shall  be 
surrendered  to  the  Office  at  the  time  of 
filing  of  the  articles  of  combination. 

(1)  Mergers  and  consolidations: 
transfer  of  assets  and  liabilities  to 
resulting  association.  Upon  the  effective 
date  of  merger  or  consolidation  under 
this  section,  if  the  resulting  association 
is  a  Federal  savings  associatioi^  all 
assets  and  property  (real  personal,  and 
mixed,  tangible  and  intangible,  choses  in 
action,  rights,  and  credits)  then  owned 
by  each  constituent  association  or 
which  would  inure  to  any  of  them,  shall 
immediately  by  operation  of  law  and 
without  any  conveyance,  transfer,  or 
further  action,  become  the  property  of 
the  resulting  association.  The  resulting 
association  shall  be  deemed  to  be  a 
continuation  of  the  entity  of  each 
constituent  association,  the  rights  and 
obligations  of  which  shall  succeed  to 
such  rights  and  obligations  and  the 
duties  and  liabihties  connected 
therewith. 

(m)  All  references  to  the  Office  in  this 
section  shall  be  read  to  include  its 
delegates  under  |  563.22(0  of  this 
chapter,  the  District  Directors  and  the 
Senior  deputy  Director  of  the 
Supervision  (Operations)  and  the  Chief 
Counsel,  and  their  respective  designees. 

S  552.14    Dissentsr  and  appraisal  rights. 

(a)  Right  to  demand  payment  affair  or 
appraised  value.  Except  as  provided  in 
paragraph  (b)  of  this  section,  any 
stockholder  of  a  Federal  stock 
association  combining  in  accordance 
with  I  552.13  of  this  part  shall  have  the 
right  to  demand  payment  of  the  fair  or 
appraised  value  of  his  stock:  Provided. 
liiat  such  stockholder  has  not  voted  in 
favor  of  the  combination  and  complies 
with  the  provisions  of  paragraph  (c)  of 
this  section. 

(b)  Exceptions.  No  stockholder 
required  to  accept  only  quaUfied 
consideration  for  his  or  her  stock  shall 
have  the  right  under  this  section  to 
demand  payment  of  the  stock's  fair  or 
appraised  value,  if  such  stock  was  listed 
on  a  national  securities  exchange  or 
quoted  on  the  National  Association  of 
Securities  Dealers'  Automated 
Quotation  System  ("NASDAQ  ")  on  the 
date  of  the  meeting  at  which  the 
combination  was  acted  upon  or 
stockholder  action  is  not  required  for  a 
combination  made  pursuant  to 

S  552.13(h)(2)  of  this  part.  "Qualified 
consideration"  means  cash,  shares  of 
stock  of  any  association  or  corporation 
which  at  the  effective  date  of  the 
combination  will  be  listed  on  a  national 
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seoirities  exchange  or  quoted  on 
NASDAQ,  or  any  combination  of  such 
shares  of  stock  and  cash. 

(c)  Procedure— {\)  Notice.  Each 
constituent  Federal  stock  association 
shall  notify  all  stockholders  entitled  to 
rights  under  this  section,  not  less  than 
twenty  days  prior  to  the  meeting  at 
which  the  combination  agreement  is  to 
be  submitted  for  stockholder  approval 
of  the  right  to  demand  payment  of 
appraised  value  of  shares,  and  shall 
include  in  such  notice  a  copy  of  this 
section.  Such  written  notice  shall  be 
mailed  to  stockholders  of  record  and 
may  be  part  of  management's  proxy 
soUcitation  for  such  meeting. 

(2)  Demand  for  appraisal  and 
payment.  Each  stockholder  electing  to 
make  a  demand  under  this  section  shall 
deliver  to  the  Federal  stock  association, 
before  voting  on  the  combination,  a 
writing  Identifying  himself  or  herself  and 
stating  his  or  her  intention  thereby  to 
demand  appraisal  of  and  payment  for 
his  or  her  shares.  Such  demand  must  be 
in  addition  to  and  separate  from  any 
proxy  or  vote  against  the  combination 
by  the  stockholder. 

(3)  Notification  of  effective  date  and 
written  offer.  Within  ten  days  after  the 
effective  date  of  the  combination,  the 
resulting  association  shall: 

(i)  Give  written  notice  by  mail  to 
stockholders  of  constituent  Federal 
stock  associations  who  have  complied 
with  the  provisions  of  paragraph  (c)(2) 
of  this  section  and  have  not  voted  in 
favor  of  the  combination,  of  the  effective 
date  of  the  combination; 

(ii)  Make  a  written  offer  to  each 
stockholder  to  pay  for  dissenting  shares 
at  a  specified  price  deemed  by  the 
resulting  association  to  be  the  fair  value 
thereof  and 

(iii)  Inform  them  that,  within  sixty 
days  of  such  date,  the  respective 
requirements  of  paragraphs  (c)(5)  and 
(c)(6)  of  this  section  (set  out  in  the 
notice)  must  be  satisfied. 
The  notice  and  offer  shall  be 
accompanied  by  a  balance  sheet  and 
statement  of  income  of  the  association 
the  shares  of  which  the  dissenting 
stockholder  holds,  for  a  fiscal  year 
ending  not  more  than  sixteen  months 
before  the  date  of  notice  and  offer, 
together  with  the  latest  available  interim 
financial  statements. 

(4)  Acceptance  of  offer.  If  wnthin  sixty 
days  of  the  effective  date  of  the 
combination  the  fair  value  is  agreed 
upon  between  the  resulting  association 
and  any  stockholder  who  has  comphed 
with  the  provisions  of  paragraph  (c)(2) 
of  this  section,  payment  therefor  shall  be 
made  within  ninety  days  of  the  effective 
date  of  the  combination. 


(5)  Petition  to  be  filed  if  offer  not 
accepted.  If  within  sixty  days  of  the 
effective  date  of  the  combination  the 
resulting  association  and  any 
stockholder  who  has  complied  with  the 
provisions  of  paragraph  (c)(2)  of  this 
section  do  not  agree  as  to  the  fair  value, 
then  any  such  stockholder  may  file  a 
petition  with  the  Office,  with  a  copy  by 
registered  or  certified  mail  to  the 
resulting  association,  demanding  a 
determination  of  the  fair  market  value  of 
the  stock  of  all  such  stockholders.  A 
stockholder  entitled  to  file  a  petition 
under  this  section  who  fails  to  file  such 
petition  within  sixty  days  of  the 
effective  date  of  the  combination  shall 
be  deemed  to  have  accepted  the  terms 
offered  under  the  combination. 

(6)  Stock  certificates  to  be  noted. 
Within  sixty  days  of  the  effective  date 
of  the  combination,  each  stockholder 
demanding  appraisal  and  payment 
under  this  section  shall  submit  to  the 
transfer  agent  his  certificates  of  stock 
for  notation  thereon  that  an  appraisal 
and  payment  have  been  demanded  with 
respect  to  such  stock  and  that  appraisal 
proceedings  are  pending.  Any 
stockholder  who  fails  to  submit  his  or 
her  stock  certificates  for  such  notation 
shall  no  longer  be  entitled  to  appraisal 
rights  under  this  section  and  shall  be 
deemed  to  have  accepted  the  terms 
offered  under  the  combination. 

(7)  Withdrawal  of  demand. 
Notwithstanding  the  foregoing,  at  any 
time  within  sixty  days  after  the  effective 
date  of  the  combination,  any 
stockholder  shall  have  the  right  to 
withdraw  his  or  her  demand  for 
appraisal  and  to  accept  the  terms 
offered  upon  the  combination. 

(8)  Valuation  and  payment.  The 
Director  shall,  as  he  or  she  may  elect, 
either  appoint  one  or  more  independent 
persons  or  direct  appropriate  staff  of  the 
Office  to  appraise  the  shares  to 
determine  their  fair  market  value,  as  of 
the  effective  date  of  the  combination, 
exclusive  of  any  element  of  value 
arising  from  the  accomplishment  or 
expectation  of  the  combination. 
Appropriate  staff  of  the  Office  shall 
review  and  provide  an  opinion  on 
appraisals  prepared  by  independent 
persons  as  to  the  suitabiUty  of  the 
appraisal  methodology  and  the 
adequacy  of  the  analysis  and  supportive 
data.  The  Director  after  consideration  of 
the  appraisal  report  and  the  advice  of 
the  appropriate  staff  shall,  if  he  or  she 
concurs  in  the  valuation  of  the  shares, 
direct  payment  by  the  resulting 
association  of  the  appraised  fair  market 
value  of  the  shares,  upon  surrender  of 
the  certificates  representing  such  stock. 


Payment  shall  be  made,  together  with 
interest  from  the  effective  date  of  the 
combination,  at  a  rate  deemed  equitable 
by  the  Director. 

(9)  Costs  and  expenses.  The  costs  and 
expenses  of  any  proceeding  under  this 
section  may  be  apportioned  and 
assessed  by  the  Director  as  he  or  she 
may  deem  equitable  against  all  or  some 
of  the  parties.  In  making  this 
determination  the  Director  shall 
consider  whether  any  party  has  acted 
arbitrarily,  vexatiously,  or  not  In  good 
faith  in  respect  to  the  rights  provided  by 
this  section. 

(10)  Voting  and  distribution.  Any 
stockholder  who  has  demanded 
appraisal  rights  as  provided  in 
paragraph  (c)(2)  of  this  section  shall 
thereafter  neither  be  entitled  to  vote 
such  stock  for  any  purpose  nor  be 
entitled  to  the  payment  of  dividends  or 
other  distributions  on  the  stock  (except 
dividends  or  other  distribution  payable 
to,  or  a  vote  to  be  taken  by  stodiholders 
of  record  af'a  date  which  is  on  or  prior 
to,  the  effective  date  of  the 
combination):  Provided,  That  if  any 
stockholder  becomes  unentitled  to 
appraisal  and  payment  of  appraised 
value  with  respect  to  such  stock  and 
accepts  or  is  deemed  to  have  accepted 
the  terms  offered  upon  the  combination, 
such  stockholder  shall  thereupon  be 
entitled  to  vote  and  receive  the 
distributions  described  above. 

(11)  Status.  Shares  of  the  resulting 
association  into  which  shares  of  the 
stockholders  demanding  appraisal  rights 
would  have  been  converted  or 
exchanged,  had  they  assented  to  the 
combination,  shall  have  the  status  of 
authorized  and  unissued  shares  of  the 
resulting  association. 

9  552.15    Supervisory  combinations. 

Notwithstanding  the  foregoing 
provisions  of  this  part,  the  Director  of 
the  Office  may  waive  or  deem 
inapplicable  any  provision  of  9  552.13  or 
9  552.14  of  this  part  if  he  or  she 
determines  that  grounds  exist,  or  may 
imminently  exist,  for  appointment  of  a 
conservator  or  receiver  for  an 
association  under  subsection  5(d)  of  the 
Home  Owners'  Loan  Act. 

9  552.16    Effect  of  subssqusnt  charter  or 
bylaw  cfwnge. 

Notwithstanding  any  subsequent 
change  to  its  charter  or  bylaws,  the 
authority  of  a  Federal  stock  association 
to  engage  in  any  transaction  shall  be 
determined  only  by  the  association's 
charter  or  bylaws  then  in  effect 
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Appandix  to  Part  552— Modal  Bykw*  for 
Stock  AMoriatJom 

Article  I— Home  Office 

The  home  office  of  the  aMociation  thall  be 

at in  the  County  of ,  in  the 

State  of 


Article  II— Shareholders 

Section  1.  Place  of  Meetings.  All  annual 
and  special  meetings  of  shareholder*  shall  be 
held  at  the  home  office  of  the  association  or 
at  such  other  place  in  the  State  in  which  the 
principal  place  of  business  of  the  association 
is  located  as  the  board  of  directors  may 
determine. 

Section  Z  Annual  Meeting.  A  meeting  of 
the  shareholders  of  the  association  for  the 
election  of  directors  and  for  the  transaction 
of  any  other  business  of  the  association  shall 
be  held  annually  within  120  days  after  the 
end  of  the  association's  fiscal  year  on  the 

.  of if  not  a  legal  holiday, 

and  if  a  legal  holiday,  then  on  the  next  day 
following  which  is  not  a  legal  hohday,  at 

,  or  at  such  other  date  and  time 

within  such  IZO^iay  period  as  the  board  of 
directors  may  determine. 

Se<:tion  3.  Special  Meetings.  Special 
meetings  of  the  shareholders  for  any  purpose 
or  purposes,  unless  otherwise  prescribed  by 
the  regulations  of  the  Office  of  Thrift 
Supervision  ("Office"),  may  be  called  at  any 
time  by  the  chairman  of  the  board,  the 
preaident,  or  a  majority  of  the  board  of 
directors,  and  shall  be  called  by  the  chairman 
of  the  board,  the  president,  or  the  secretary 
upon  the  written  request  of  the  holder*  of  not 
less  than  one-tenth  of  all  of  the  outstanding 
capital  stock  of  the  association  entitled  to 
vote  at  the  meeting.  Such  written  request 
shall  state  the  purpose  or  purposes  of  the 
meeting  and  shall  hi  delivered  to  the  home 
office  of  the  association  addressed  to  the 
chairman  of  the  board,  the  president  or  the 
secretary. 

Section  4.  Conduct  of  Meetings.  Annual 
and  special  meetings  shall  be  conducted  in 
accordance  with  the  most  current  edition  of 
Robert's  Rules  of  Order  unless  otherwise 
prescribed  by  regulations  of  the  Office  or 
these  bylaws.  The  board  of  directors  shall 
designate,  when  present  either  the  chairman 
of  the  board  or  president  to  preside  at  such 
meetings. 

Section  5.  Notice  of  Meetings.  Written 
notice  stating  the  place,  day,  and  hour  of  the 
meeting  and  the  purpose(s)  for  which  the 
meeting  is  called  shall  be  delivered  not  fewer 
than  lO  nor  more  than  50  days  before  the  date 
of  the  meeting,  either  personally  or  by  mail, 
by  or  at  the  direction  of  the  chairman  of  the 
board,  the  president  or  the  secretary,  or  the 
directors  calling  the  meeting,  to  each 
shareholder  of  record  entitled  to  vote  at  such 
meeting.  If  mailed,  such  notice  shall  t>e 
deemed  to  be  delivered  when  deposited  in 
the  mail,  addressed  to  the  shareholder  at  the 
address  as  it  appears  on  the  stock  transfer 
books  or  records  of  the  association  as  of  the 
record  date  preacrit>ed  in  Section  0  of  this 
Article  II  with  postage  prepaid.  When  any 
shareholders'  meeting,  either  annual  or 
special,  is  adjourned  for  30  days  or  more, 
notice  of  the  adjourned  meeting  shall  be 
given  as  in  the  case  of  an  original  meeting,  it 


shall  not  be  necessary  to  give  any  notice  of 

the  time  and  place  of  any  meeting  adjourned 
for  less  than  30  days  or  of  the  tmsiness  to  be 
transacted  at  the  meeting,  other  than  an 
announcement  at  the  meeting  at  which  such 
adjournment  is  taken. 

Section  &  Fixing  of  Record  Date.  For  the 
purpose  of  determining  shareholders  entitled 
to  notice  of  or  to  vote  at  any  meeting  of 
shareholders  or  any  adjournment  or 
shareholder*  entitled  to  receive  payment  of 
any  dividend,  or  in  order  to  make  a 
determination  of  shareholders  for  any  other 
proper  purpose,  the  board  of  director*  shall 
fix  in  advance  a  date  as  the  record  date  for 
any  such  determination  of  shareholders.  Such 
date  in  any  case  shall  be  not  more  than  dO 
days  and.  in  case  of  a  meeting  of 
shareholders,  not  fewer  than  10  days  prior  to 
the  date  on  which  the  particular  action, 
requiring  such  determination  of  shareholders, 
is  to  be  taken.  When  a  determination  of 
shareholder*  entitled  to  vote  at  any  meeting 
of  shareholder*  ha*  been  made  as  provided 
in  this  section,  such  determination  (hall 
apply  to  any  adjournment 

Section  7.  Voting  Lists.  At  least  20  day* 
before  each  meeting  of  the  shareholder*,  the 
officer  or  agent  having  charge  of  the  stock 
transfer  books  for  shares  of  the  association 
shall  make  a  complete  Ust  of  the  shareholders 
entitled  to  vote  at  such  meeting,  or  any 
adjournment  arranged  in  alphabetical  order, 
with  the  addreM  and  the  number  of  shares 
held  by  each.  This  list  of  shareholders  shall 
be  kept  on  file  at  the  home  office  of  the 
association  and  shall  be  subject  to  inspection 
by  any  shareholder  at  any  time  during  usual 
business  hours  for  a  period  of  20  days  prior  to 
such  meeting.  Such  list  shall  also  be  pridduced 
and  kept  open  at  the  time  and  place  of  the 
meeting  and  shall  be  subject  to  inspection  by 
any  shareholder  during  the  entire  time  of  the 
meeting.  The  original  stock  transfer  book 
shall  constitute  prima  facie  evidence  of  the 
shareholders  entitled  to  examine  such  list  or 
transfer  books  or  to  vote  at  any  meeting  of 
shareholder*,  in  lieu  of  making  the 
shareholder  list  available  for  inspection  by 
shareholder*  a*  provided  in  the  preceding 
paragraph,  the  board  of  director*  may  elect  to 
follow  the  procedure*  prescribed  in  |  S52.e{d) 
of  the  Office's  regulations  as  now  or  hereafter 
in  effect 

Section  8.  Quorum.  A  majority  of  the 
outstanding  shares  of  the  association  entitled 
to  vote,  represented  in  person  or  by  proxy, 
shall  constitute  a  quorum  at  a  meeting  of 
shareholders.  If  less  than  a  majority  of  the 
outstanding  shares  is  represented  at  a 
meeting,  a  majority  of  the  shares  so 
represented  may  adjourn  the  meeting  from 
time  to  time  without  further  notice.  At  such 
adjourned  meeting  at  which  a  quorum  shall 
be  present  or  represented,  any  business  may 
be  transacted  which  might  have  been 
transacted  at  the  meeting  as  originally 
notified.  The  shareholders  present  at  •  duly 
organised  meeting  may  continue  to  transhct 
business  until  adjournment  notwithstan'iing 
the  withdrawal  of  enough  shareholders  to 
constitute  less  than  a  quorum. 

Section  9.  Proxies.  At  all  meetings  of 
shareholders,  a  shareholder  may  vote  by 
proxy  executed  in  writing  by  the  shareholder 
or  by  his  or  her  duly  autborued  attorney  in 


fact.  Proxies  sohcited  on  behalf  of  the 
management  shall  t>e  voted  as  directed  by 
the  shareholder  or,  in  the  ab>«ence  of  such 
direction,  as  determined  by  a  majority  of  the 
board  of  diractors.  No  proxy  *hall  be  valid 
more  than  eleven  month*  from  the  date  of  its 
execution  except  for  a  proxy  coupled  with  so 
interest 

Section  10.  Voting  of  Shores  in  the  Name  of 
Two  or  More  Persons.  When  ownersiiip 
stands  in  the  name  of  two  or  more  persons.  In 
the  absence  of  written  direction*  to  the 
association  to  the  contrary,  at  any  meeting  of 
the  shareholder*  of  the  association  any  one 
or  more  of  such  shareholder*  may  cast  in 
person  or  by  proxy,  all  votes  to  which  ntcb 
ownership  is  entitled.  In  the  event  an  attempt 
i*  made  to  ca*t  conflicting  votes,  in  panon  at 
by  proxy,  by  the  several  person*  In  whoae 
names  share*  of  stock  stand,  the  vote  or 
votes  to  which  those  persons  are  entitled 
shall  be  cast  as  directed  by  a  majority  of 
those  holding  such  and  present  in  person  or 
by  proxy  at  cuch  meeting,  but  no  vote*  shall 
be  cast  for  such  stock  if  a  majority  carmot 
agree. 

Section  11.  Voting  of  Shares  by  Certain 
Holders.  Shares  standing  in  the  name  of 
another  corporation  may  be  voted  by  any 
officer,  agent  or  proxy  as  the  bylaws  of  such 
corporation  may  prescribe,  or,  in  the  absence 
of  euch  provision,  a*  the  board  of  director*  of 
■uch  corporation  may  determine.  Share*  held 
by  an  administrator,  executor  guardian,  or 
conservator  may  be  voted  by  him  or  her, 
either  in  person  or  by  proxy,  without  a 
transfer  of  such  shares  into  his  or  her  name. 
Shares  standing  in  the  name  of  a  trustee  may 
be  voted  by  him  or  her,  either  in  person  or  by 
proxy,  but  no  trustee  shall  t>e  entitled  to  vote 
shares  held  by  him  or  her  without  a  transfer 
of  such  shares  into  his  or  her  name.  Shares 
standing  in  the  name  of  a  receiver  may  be 
voted  by  such  receiver,  and  shares  held  by  or 
under  the  control  of  a  receiver  may  be  voted 
by  such  receiver  without  the  transfer  into  his 
or  her  name  if  authority  to  do  so  is  contained 
in  an  appropriate  order  of  the  court  or  other 
public  authority  by  Which  such  receiver  was 
appointed. 

A  shareholder  whose  shares  are  pledged 
shall  be  entitled  to  vote  such  shares  until  the 
shares  have  been  transferred  into  the  name 
of  the  pledgee,  and  thereafter  the  pledgee 
shall  b«  entitled  to  vote  the  shares  so 
transferred. 

Neither  treasury  shares  of  its  own  stock 
held  by  the  association  nor  shares  held  by 
another  corporation,  if  a  majority  of  the 
shares  entitled  to  vote  for  the  election  of 
directors  of  such  other  corporation  are  held 
by  the  association,  shall  be  voted  at  any 
meeting  or  counted  in  determining  the  total 
number  of  outstanding  shares  at  any  given 
time  for  purposes  of  any  meeting. 

Section  12.  Cumulative  Voting.  Every 
shareholder  entitied  to  vote  at  an  election  for 
directors  shall  have  the  right  to  vote,  in 
person  or  by  proxy,  the  number  of  share* 
owned  by  the  shareholder  for  a*  many 
persons  as  there  are  director*  to  be  elected 
and  fur  whose  election  the  shareholder  ha*  a 
right  to  vote,  or  to  cumulate  the  vote*  by 
giving  ooe  candidate  a*  many  vote*  as  the 
number  of  such  directors  to  be  elected 


49536 


Federal  Register  /  Vol.  54.  No.  229  /  Thursday.  November  30.  1989  /  Rules  and  Regulations 


multiplied  by  the  number  of  share*  shall 
equal  or  by  distributing  such  voles  on  the 
same  principle  among  any  number  of 
candidates. 

Section  13.  Inspectors  of  Election.  In 
advance  of  any  meeting  of  shareholders,  the 
board  of  directors  may  appoint  any  person 
other  than  nominees  for  office  as  inspectors 
of  election  to  act  at  such  meeting  or  any 
adjournment.  The  number  of  inspectors  shall 
be  either  one  or  three.  Any  such  appointment 
shall  not  be  altered  at  the  meeting.  If 
inspectors  of  election  are  not  so  appointed, 
the  chairman  of  the  board  or  the  president 
may,  or  on  the  request  of  not  fewer  than  10 
percent  of  the  votes  represented  at  the 
meeting  shall,  make  such  appointment  at  the 
meeting.  If  appointed  at  the  meeting,  the 
majority  of  the  votes  present  shall  determine 
whether  one  or  three  inspectors  are  to  be 
appointed-  In  case  any  person  appointed  as 
inspector  fails  to  appear  or  fails  or  refuses  to 
act.  the  vacancy  may  be  filled  by 
appointment  by  the  board  of  directors  in 
advance  of  the  meeting  or  at  the  meeting  by 
the  chairman  of  the  board  or  the  president 

Unless  otherwise  prescribed  by  regulations 
of  the  Office,  the  duties  of  such  inspectors 
shall  include:  determining  the  number  of 
shares  and  the  voting  power  of  each  share, 
the  shares  represented  at  the  meeting,  the 
existence  of  a  quorum,  and  the  authenticity, 
validity  and  effect  of  proxies;  receiving  votes, 
ballots,  or  consents;  hearing  and  determining 
all  challenges  and  questions  in  any  way 
arising  in  connection  with  the  rights  to  vote; 
counting  and  tabulating  all  votes  or  consents; 
determining  the  result;  and  such  acts  as  may 
be  proper  to  conduct  the  election  or  vole  with 
fairness  to  all  shareholders. 

Section  14.  Nominating  Committee.  The 
board  of  directors  shall  act  as  a  nominating 
committee  for  selecting  the  management 
nominees  for  election  as  directors.  Except  In 
the  case  of  a  nominee  substituted  as  a  result 
of  the  death  or  other  incapacity  of  a 
management  nominee,  the  nominating 
committee  shall  deliver  written  nominations 
to  the  secretary  at  least  20  days  prior  to  the 
date  of  the  annual  meeting.  Upon  delivery, 
such  nominations  shall  be  posted  in  a 
conspicuous  place  in  each  ofTice  of  the 
association.  No  nominations  for  directors 
except  those  made  by  the  nominating 
committee  shall  be  voted  upon  at  the  annual 
meeting  unless  other  nominations  by 
shareholders  are  made  in  writing  and 
delivered  to  the  secretary  of  the  association 
at  least  five  days  prior  to  the  date  of  the 
annual  meeting.  Upon  delivery,  such 
nominations  shall  be  posted  in  a  conspicuous 
place  in  each  office  of  the  association.  Ballots 
bearing  the  names  of  all  persons  nominated 
by  the  nominating  committee  and  by 
shareholders  shall  be  provided  for  use  al  the 
annual  meeting.  However,  if  the  nominating 
committee  shall  fail  or  refuse  to  act  at  least 
20  days  prior  to  the  annual  meeting, 
nominations  for  directors  may  be  made  at  the 
annual  meeting  by  any  shareholder  entitled 
to  vote  and  shall  b«  votedupon. 

Section  15.  New  Business.  Any  new 
business  to  be  taken  up  at  the  annual  meeting 
shall  be  stated  in  writing  and  filed  with  the 
secretary  of  the  association  al  least  five  days 
before  the  date  of  the  annual  meeting,  and  all 


business  so  stated,  proposed,  and  filed  shall 
be  considered  at  the  annual  meeting;  but  no 
other  proposal  shall  be  acted  upon  al  the 
annual  meeting.  Any  shareholder  may  make 
any  other  proposal  at  the  annual  meeting  and 
the  same  may  be  discussed  and  considered, 
but  unless  stated  in  writing  and  filed  with  the 
secretary  at  least  five  days  before  the 
meeting,  such  proposal  shall  be  laid  over  for 
action  at  an  adjourned,  special,  or  annual 
meeting  of  the  shareholders  taking  place  30 
days  or  more  thereafter.  This  provision  shall 
not  prevent  the  consideration  and  approval 
or  disapproval  at  the  annual  meeting  of 
reports  of  officers,  directors,  and  conunittees; 
but  in  connection  with  such  reports,  no  new 
business  shall  be  acted  upon  at  such  annual 
meeting  unless  stated  and  filed  as  herein 
provided. 

Section  18.  Informal  Action  by 
Shareholders.  Any  action  required  to  be 
taken  at  a  meeting  of  the  shareholders,  or  any 
other  action  which  may  be  taken  at  a  meeting 
of  shareholders,  may  be  taken  without  a 
meeting  if  consent  in  writing,  setting  forth  the 
action  so  takea  shall  be  given  by  all  of  the 
shareholders  entitled  to  vote  with  respect  to 
the  subject  matter. 

Article  III— Board  of  Directors 

Section  1.  General  Powers.  The  business 
and  affairs  of  the  association  shall  be  under 
the  direction  of  its  board  of  directors.  The 
board  of  directors  shall  annually  elect  a 
chairman  of  the  board  and  a  president  from 
among  its  members  and  shall  designate, 
when  present  either  the  chairman  of  the 
board  or  the  president  to  preside  at  its 
meetings. 
Section  Z  Number  and  Term.  The  board  of 

directors  shall  consist  of members 

and  shall  be  divided  into  three  classes  as 
nearly  equal  in  number  as  possible.  The 
members  of  each  class  shall  be  elected  for  a 
term  of  three  years  and  until  their  successors 
are  elected  and  qualified.  One  class  shall  be 
elected  by  ballot  annually. 

Section  3.  Regular  Meetings.  A  regular 
meetiitg  of  the  board  of  directors  shall  b« 
held  without  other  notice  than  this  bylaw 
immediately  after,  and  at  the  same  place  as, 
the  annual  meeting  of  shareholders.  The 
board  of  directors  may  provide,  by  resolution, 
the  time  and  place,  within  the  association's 
normal  lending  territory,  for  the  holding  of 
additional  regular  meetings  without  other 
notice  than  such  resolution. 

Section  4.  Qualification.  Each  director  shall 
at  all  times  be  the  beneficial  owner  of  not 
less  than  100  shares  of  capital  stock  of  the 
association  unless  the  association  is  a  wholly 
owned  subsidiary  of  a  holding  company. 

Section  5.  Special  Meetings.  Special 
meetings  of  the  board  of  directors  may  be 
called  by  or  at  the  request  of  the  chairman  of 
the  board,  the  president,  or  one-third  of  the 
directors.  The  persoru  authorized  to  call 
special  meetings  of  the  board  of  directors, 
may  fix  any  place,  within  the  association's 
normal  lending  territory,  as  the  place  for 
holding  any  special  meeting  of  the  board  of 
directors  called  by  such  persons. 

Members  of  the  board  of  directors  may 
participate  in  special  meetings  by  means  of 
conference  telephone  or  similar 
communications  equipment  by  which  all 


persons  participating  in  the  meeting  can  hear 
each  other.  Such  participation  shall  constitute 
presence  in  person  but  shall  not  constitute 
attendance  for  the  purpose  of  compensation 
pursuant  to  Section  12  of  this  Article. 

Section  ft  Notice.  Written  notice  of  any 
special  meeting  shall  be  given  to  each 
director  at  least  two  days  prior  thereto  when 
delivered  personally  or  by  telegram  or  at 
least  five  days  prior  thereto  when  delivered 
by  mail  at  the  address  at  which  the  director 
is  most  likely  to  be  reached.  Such  notice  shall 
be  deemed  to  be  delivered  when  deposited  in 
the  mail  so  addressed,  with  postage  prepaid 
if  mailed  or  when  delivered  to  the  telegraph 
company  if  sent  by  telegram.  Any  director 
may  waive  notice  of  any  meeting  by  a  writing 
filed  with  the  secretary.  The  attendance  of  a 
director  at  a  meeting  shall  constitute  a 
waiver  of  notice  of  such  meeting,  except 
where  a  director  attends  a  meeting  for  the 
express  purpose  of  objecting  to  the 
transaction  of  any  business  because  the 
meeting  is  not  lawfully  called  or  convened. 
Neither  the  business  to  be  transacted  at  nor 
the  purpose  of,  any  meeting  of  the  board  of 
directors  need  be  specified  in  the  notice  of 
waiver  of  notice  of  such  meeting. 

Section  7.  Quorum.  A  majority  of  the 
number  of  directors  fixed  by  Section  2  of  this 
Article  ID  shall  constitute  a  quorum  for  the 
transaction  of  business  at  any  meeting  of  the 
board  of  directors;  but  if  less  than  such 
majority  is  present  at  a  meeting,  a  majority  of 
the  directors  present  may  adjourn  the 
meeting  from  time  to  time.  Notice  of  any 
adjourned  meeting  shall  be  given  in  the  same 
manner  as  prescribed  by  Section  5  of  this 
Article  111. 

Section  A  Manner  of  Acting.  The  act  of  the 
majority  of  the  directors  present  at  a  meeting 
at  which  a  quorum  is  present  shall  be  the  act 
of  the  board  of  directors,  unless  a  greater 
number  is  prescribed  by  regulation  of  the 
Office  or  by  these  bylaws. 

Section  ft  Action  Without  a  Meeting.  Any 
action  required  or  permitted  to  be  taken  by 
the  board  of  directors  at  a  meeting  may  be 
taken  without  a  meeting  if  a  consent  in 
writing,  setting  forth  the  action  so  taken,  shall 
be  signed  by  all  of  the  directors. 

Section  10.  Resignation.  Any  director  may 
resign  at  any  time  by  sending  a  written  notice 
of  such  resignation  to  the  home  office  of  the 
association  addressed  to  the  chairman  of  the 
board  or  the  president.  Unless  otherwise 
specified,  such  resignation  shall  take  effect 
upon  receipt  by  the  chairman  of  the  board  or 
the  president  More  than  three  consecutive 
absences  from  regular  meetings  of  the  board 
of  directors,  unless  excused  by  resolution  of 
the  board  of  directors,  shall  automatically 
constitute  a  resignatioa  effective  when  such 
resignation  is  accepted  by  the  board  of 
directors. 

Section  11.  Vacancies.  Any  vacancy 
occurring  on  the  board  of  directors  may  be 
filled  by  the  affirmative  vote  of  a  majority  of 
the  remaining  directors  although  less  than  a 
quorum  of  the  board  of  directors.  A  director 
elected  to  fill  a  vacancy  shall  be  elected  to 
serve  until  the  next  election  of  directors  by 
the  shareholders.  Any  directorship  to  be 
filled  by  reason  of  an  increase  in  the  number 
of  directors  may  be  filled  by  election  by  the 
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board  of  directors  for  a  term  of  office 
continuing  only  until  the  next  election  of 
directors  by  the  shareholders. 

Section  IZ  Compensation.  Directors,  as 
such,  may  receive  a  stated  salary  for  their 
services.  By  resolution  of  the  board  of 
directors,  a  reasonable  fixed  sum,  and 
reasonable  expenses  of  attendance,  if  any, 
may  be  allowed  for  actual  attendance  at  each 
regular  or  special  meeting  of  the  board  of 
directors.  Members  of  either  standing  or 
special  committees  may  be  allowed  such 
compensation  for  actual  attendance  at 
committee  meetings  as  the  board  of  directors 
may  determine. 

Section  13.  Presumption  of  Assent  A 
director  of  the  association  who  is  present  at  a 
meeting  of  the  board  of  directors  at  which 
action  on  any  association  matter  is  taken 
shall  be  presumed  to  have  assented  to  the 
action  taken  unless  his  or  her  dissent  or 
abstention  shall  be  entered  in  the  minutes  of 
the  meeting  or  unless  he  or  she  shall  file  a 
written  dissent  to  such  action  «vith  the  person 
acting  as  the  secretary  of  the  meeting  before 
the  adjournment  thereof  or  shaU  forward 
such  dissent  by  registered  mail  to  the 
secretary  of  the  association  within  five  days 
after  the  date  a  copy  of  the  minutes  of  the 
meeting  is  received.  Such  right  to  dissent 
shall  not  apply  to  a  director  who  voted  in 
favor  of  such  action. 

Section  14.  Removal  of  Directors.  At  a 
meeting  of  shareholders  called  expressly  for 
that  purpose,  any  director  may  be  removed 
for  cause  by  a  vote  of  the  holders  of  a 
majority  of  the  shares  then  entitled  to  vote  at 
an  election  of  directors.  If  less  than  the  entire 
board  is  to  be  removed,  no  one  of  the 
directors  may  be  removed  if  the  votes  cast 
against  the  removal  would  be  sufficient  to 
elect  a  director  if  then  cumulatively  voted  at 
an  election  of  the  class  of  directors  of  which 
such  director  is  a  part.  Whenever  the  holders 
of  the  shares  of  any  class  are  entitled  to  elect 
one  or  more  directors  by  the  provisions  of  the 
charter  or  supplemental  sections  thereto,  the 
provisions  of  this  selection  shall  apply,  in 
respect  to  the  removal  of  a  director  or 
directors  so  elected,  to  the  vote  of  the  holders 
of  the  outstanding  shares  of  that  class  and 
not  to  die  vote  of  the  outstanding  shares  as  a 
whole. 

Article  IV— Executive  and  Other  Committees 

Section  1.  Appointment.  The  board  of 
directors,  by  resolution  adopted  by  a  majority 
of  the  full  board,  may  designate  the  chief 
executive  officer  and  two  or  more  of  the  other 
directors  to  constitute  an  executive 
committee.  The  designation  of  any  committee 
pursuant  to  this  Article  IV  and  the  delegation 
of  authority  shall  not  operate  to  relieve  the 
board  of  directors,  or  any  director,  of  any 
responsibility  imposed  by  law  or  regulation. 

Section  2.  Authority.  "The  executive 
committee,  when  the  board  of  directors  is  not 
in  session,  shall  have  and  may  exercise  all  of 
the  authority  of  the  board  of  directors  except 
to  the  extent  If  any,  that  such  authority  shall 
be  limited  by  the  resolution  appointing  the 
executive  committee;  and  except  also  that  the 
executive  committee  shall  not  have  the 
authority  of  the  board  of  directors  with 
reference  to:  the  declaration  of  dividends;  the 
amendment  of  the  charter  or  bylaws  of  the 


association,  or  recommending  to  the 
stockholders  a  plan  of  merger,  consolidation, 
or  conversion;  ^e  sale,  lease,  or  other 
disposition  of  all  or  substantially  all  of  the 
property  and  assets  of  the  association 
otherwise  than  in  the  usual  and  regular 
course  of  its  business;  a  voluntary  dissolution 
of  the  association;  a  revocation  of  any  of  the 
foregoing;  or  the  approval  of  a  transaction  in 
which  any  member  of  the  executive 
committee,  directly  or  indirectly,  has  any 
material  beneficial  interest 

Section  3.  Tenure.  Subject  to  the  provisions 
of  Section  8  of  this  Article  IV.  each  member 
of  the  executive  committee  shall  hold  office 
until  the  next  regular  aimual  meeting  of  the 
board  of  directors  following  his  or  her 
designation  and  until  a  successor  is 
designated  as  a  member  of  the  executive 
committee. 

Section  4.  Meetings.  Regular  meetings  of 
the  executive  committee  may  be  held  without 
notice  at  such  times  and  places  as  the 
executive  committee  may  fix  from  time  to 
time  by  resolution.  Special  meetings  of  the 
executive  committee  may  be  called  by  any 
member  thereof  upon  not  less  than  one  day's 
notice  stating  the  place,  date,  and  hour  of  the 
meeting,  which  notice  may  be  written  or  oral 
Any  member  of  the  executive  committee  may 
waive  notice  of  any  meeting  and  no  notice  of 
any  meeting  need  be  given  to  any  member 
thereof  who  attends  in  person.  The  notice  of 
a  meeting  of  the  executive  committee  need 
not  state  the  business  proposed  to  be 
transacted  at  the  meeting. 

Section  5.  Quorum.  A  majority  of  the 
members  of  the  executive  committee  shall 
constitute  a  quorum  for  the  transaction  of 
business  at  any  meeting  thereof,  and  action 
of  the  executive  committee  must  be 
authorized  by  the  affirmative  vote  of  a 
majority  of  the  members  present  at  a  meeting 
at  which  a  quorum  is  present 

Section  ft  Action  Without  a  Meeting.  Any 
action  required  or  permitted  to  be  taken  by 
the  executive  committee  at  a  meeting  may  be 
taken  without  a  meeting  if  a  consent  in 
writing,  setting  forth  the  action  so  taken,  shall 
be  signed  by  all  of  the  members  of  the 
executive  committee. 

Section  7.  Vacancies.  Any  vacancy  in  the 
executive  committee  may  be  filled  by  a 
resolution  adopted  by  a  majority  of  Uie  full 
board  of  directors. 

Section  8.  Resignations  and  Removal.  Any 
member  of  the  executive  committee  may  be 
removed  at  any  time  with  or  without  cause 
by  resolution  adopted  by  a  majority  of  the 
full  board  of  directors.  Any  member  of  the 
executive  committee  may  resign  firom  the 
executive  committee  at  any  time  by  giving 
written  notice  to  the  president  or  secretary  of 
the  association.  Unless  otherwise  specified, 
such  resignation  shall  take  effect  upon  its 
receipt;  the  acceptance  of  such  resignation 
shall  not  be  necessary  to  make  it  effective. 

Section  ft  Procedure.  The  executive 
committee  shall  elect  a  presiding  officer  from 
its  members  and  may  fix  its  own  rules  of 
procedure  which  shall  not  be  inconsistent 
with  these  bylaws.  It  shaU  keep  regular 
minutes  of  its  proceedings  and  report  the 
same  to  the  board  of  directors  for  its 
information  at  the  meeting  held  next  after  the 
proceedings  shall  have  occurred. 


Section  10.  Other  Committees.  The  board 
of  directors  may  by  resolution  establish  an 
audit  loan,  or  other  committee  composed  of 
directors  as  they  may  determine  to  be 
necessary  or  appropriate  for  the  conduct  of 
the  business  of  the  association  and  may 
prescribe  the  duties,  constitution,  and 
procedures  thereof. 

Article  V— Officers 

Section  1.  Positions.  The  officers  of  the 
association  shall  be  a  president  one  or  more 
vice  presidents,  a  secretary,  and  a  treasurer, 
each  of  whom  shall  be  elected  by  the  board 
of  directors.  The  board  of  directors  may  also 
designate  the  chairman  of  the  board  as  an 
officer.  The  president  shall  be  the  chief 
executive  officer,  unless  the  board  of 
directors  designates  the  chairman  of  the 
board  as  chief  executive  officer.  The 
president  shall  be  a  director  of  the 
association.  The  offices  of  the  secretary  and 
treasurer  may  be  held  by  the  same  person 
and  a  vice  president  may  also  be  either  the 
secretary  or  the  treasurer.  The  board  of 
directors  may  designate  one  or  more  vice 
presidents  as  executive  vice  president  or 
senior  vice  president  The  board  of  directors 
may  also  elect  or  authorize  the  appointment 
of  such  other  officers  as  the  business  of  the 
association  may  require.  The  officers  shall 
have  such  authority  and  perform  such  duties 
as  the  board  of  directors  may  from  time  to 
time  authorize  or  determine.  In  the  absence 
of  action  by  the  board  of  directors,  the 
officers  shall  have  such  powers  and  duties  as 
generally  pertain  to  their  respective  offices. 

Section  2.  Election  and  Term  of  Office.  The 
officers  of  the  association  shall  be  elected 
annually  at  the  first  meeting  of  the  board  of 
directors  held  after  each  aimual  meeting  of 
the  stockholders.  If  the  election  of  officers  is 
not  held  at  such  meeting,  such  election  shall 
be  held  as  soon  thereafter  as  possible.  Elach 
officer  shall  hold  office  until  a  successor  has 
been  duly  elected  and  qualified  or  until  the 
officer's  death,  resignation,  or  removal  in  the 
manner  hereinafter  provided.  Election  or 
appointment  of  an  officer,  employee,  or  agent 
shall  not  of  itself  create  contractual  rights. 
The  board  of  directors  may  authorize  the 
association  to  enter  into  an  employment 
contract  with  any  officer  in  accordance  with 
regulations  of  the  Office;  but  no  such  contract 
shall  impair  the  right  of  the  board  of  directors 
to  remove  any  officer  at  any  time  in 
accordance  with  Section  3  of  this  Article  V. 

Section  3.  Removal.  Any  officer  may  be 
removed  by  the  board  of  directors  whenever 
in  its  judgment  the  best  interests  of  the 
association  will  be  served  thereby,  but  such 
removal,  other  than  for  cause,  shall  be 
without  prejudice  to  the  contractual  rights,  if 
any.  of  the  person  so  removed. 

Section  4.  Vacancies.  A  vacancy  in  any 
office  because  of  death,  resignation,  removal 
disqualification,  or  otherwise  may  be  filled 
by  the  board  of  directors  for  the  unexpired 
portion  of  the  term. 

Section  5.  Remuneration.  The  remuneration 
of  the  officers  shall  be  fixed  from  time  to  time 
by  the  board  of  directors. 
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Artide  VI— Contracts,  Loans.  Checks,  and 
Deposits 

Soction  1.  Contracts.  To  th«  extent 
permitted  by  regulations  of  the  Office,  and 
except  at  oUierwise  prescribed  by  these 
bylawi  with  respect  to  certificates  for  shares. 
the  board  of  directors  may  authoriw  any 
officer,  employee,  or  agent  of  the  association 
to  enter  into  any  contract  or  execute  and 
dehver  any  instrument  in  the  name  of  and  on 
behalf  of  the  association.  Such  authority  may 
be  general  or  confined  to  specific  instances. 

Section  Z  Loans.  No  loans  shall  be 
contracted  on  behalf  of  the  association  and 
no  evidence  of  indebtedness  shall  be  issued 
in  its  name  unless  authorized  by  the  board  of 
directors.  Such  authority  may  be  general  or 
confined  to  specific  instances. 

Section  3.  Checks;  Drafts,  etc.  All  checks, 
drafts,  or  other  orders  for  the  payment  of 
money,  notes,  or  other  evidences  of 
indebtedness  issued  in  the  name  of  the 
association  shall  be  signed  by  one  or  more 
oFicers,  employees  or  agents  of  the 
assodatioa  in  such  manner  as  shall  from  time 
to  time  b«  determined  by  the  board  of 
directors. 

Section  4.  Deposits.  All  funds  of  the 
association  not  otherwise  employed  shall  be 
deposited  from  time  to  time  to  the  credit  of 
the  association  in  any  duly  authorized 
depositories  as  the  board  of  directors  may 
select 

Artide  VII— Certificates  for  Shares  and 
Their  Transfer 

Section  1.  Certificates  for  Shares. 
Certificates  representing  shares  of  capital 
stock  of  the  association  shall  be  in  such  form 
as  shall  be  determined  by  the  board  of 
directors  and  approved  by  the  Office.  Such 
certificates  shall  be  signed  by  the  chief 
executive  officer  or  by  any  other  officer  of 
the  association  authorized  by  the  board  of 
directors,  attested  by  the  secretary  or  an 
assistant  secretary,  and  sealed  with  the 
corporate  seal  or  a  facsimile  thereof.  The 
signatures  of  such  officers  upon  a  certificate 
may  be  facsimiles  if  the  certificate  is 
manually  signed  on  behalf  of  a  transfer  agent 
or  a  registrar  other  than  the  association  itself 
or  one  of  its  employees.  Each  certificate  for 
shares  of  capital  stock  shall  be  consecutively 
numbered  or  otherwise  identified.  The  name 
and  address  of  the  person  to  whom  the 
shares  are  issued,  with  the  number  of  shares 
and  date  of  issue,  shall  be  entered  oo  the 
stock  traitsfer  books  of  the  association.  All 
certificates  surrendered  to  the  association  for 
transfer  shall  be  cancelled  and  no  new 
certificate  shall  be  issued  until  the  former 
certificate  for  a  like  number  of  shares  has 
been  surrendered  and  cancelled,  except  that 
in  the  case  of  a  lost  or  destroyed  certificate,  a 
new  certificate  may  be  issued  upon  such 
terms  and  indemnity  to  the  association  as  the 
board  of  directors  may  prescribe. 

Section  2.  Transfer  of  Shares.  Transfer  of 
shares  of  capital  stock  of  the  association 
shall  be  made  only  on  its  stock  transfer 
books.  Authority  for  such  transfer  shall  be 
given  oaly  by  the  holder  of  record  or  by  his  or 
her  legal  representative,  who  shall  furnish 
proper  evidence  of  such  authority,  or  by  his 
or  her  attorney  authorized  by  a  duly  executed 
power  of  attorney  and  filed  with  the 


association.  Such  transfer  shall  be  madt  only 
on  surrender  for  caocellation  of  the 
certificate  lor  such  shares.  The  person  in 
whose  name  shares  of  capital  stock  stand  on 
the  books  of  the  association  shall  be  deemed 
by  the  association  to  b«  the  owner  for  all 
purposes. 

Article  Vni— Fiscal  Year  Annual  Audit 

The  fiscal  year  of  the  association  shall  end 
.  of  each  year.  The 


on  the 


.of. 


association  shall  be  subject  to  an  annual 
audit  as  of  the  end  of  iU  fiscal  year  by 
independent  public  accountants  appointed  by 
and  responsible  to  the  board  of  directors.  The 
appointment  of  such  accountants  shall  be 
subject  to  annual  ratification  by  the 
shareholders. 

Article  DC— Dividends 

Subject  to  the  terms  of  the  association's 
charter  and  the  regulations  and  orders  of  the 
Office,  the  board  of  directors  may,  from  time 
to  time,  declare,  and  the  association  may  pay, 
dividends  on  its  outstanding  shares  of  capital 
stock. 

Article  X— Corporate  Seal 

The  board  of  directors  shall  provide  an 
association  seal  which  shall  be  two 
concentric  circles  between  which  shall  be  the 
name  of  the  association.  The  year  of 
incorporation  or  an  emblem  may  appear  in 
the  center. 

Article  XI—Ameadmeata 

These  bylaws  may  be  amended  in  m 
manner  consistent  with  regulations  of  the 
Office  at  any  time  by  a  majority  vote  of  the 
full  board  of  directors  or  by  a  majority  vote 
of  the  votes  cast  by  the  stockholders  of  the 
association  at  any  legal  meeting. 

PART  556-STATEMENTS  OF  POLICY 

556.1  Directors. 

566.2  Power  to  engage  in  escrow  business. 

556.3  Real  estate. 

556.4  Insurance. 

556.5  Establishment  erf  branch  offices. 

556.6  Savings  accounts. 

556.7  Service  corporation  secured  debt 
limitatioa 

556.8  Survtyship. 

558.9  Imposition  of  late  charges  and  due-on- 
sale  clauses. 

556.10  First  hens  on  properties  sole  by  the 
Secretary  of  HUD. 

556.11  Prepayment  penalty  on  mortgage 
loans. 

556.12  Deposit  assurance  of  direct  deposit 
of  social  security  payments. 

556.13  Receipt  of  interest  expressed  as  a 
percentage  of  other  income. 

556.14  Chief  executive  officer  of  a  branch 
office. 

556.15  Drive-in  and  pedestrian  facilities. 

556.16  Insurance  agencies— usurpation  of 
corporate  opportunities. 

556.17  Effect  of  loan  participation  on  status 
of  boiTowing  members. 

Authority:  Sec.  552.  80  StaL  383.  as 
amended  (5  U.S.C  552);  sec.  550,  80  StaL  388, 
as  amended  (5  U.S.C  559);  sec.  5.  48  SUt.  132. 
as  amended  (12  liS.C  1464);  sec  341.  96  SUt 
1505.  as  amended.  (12  U.S.C  t701i-3):  mc«- 


902-020.  as  added  by  sec.  2001.  92  Stat  3728- 
3741.  as  amended  (IS  U.S.C  1603-1693r). 

S  556.1    DirectorB. 

(a)  Number  necessary  for  quonun.  If 
the  number  of  directors  provided  for  in 
the  bylaws  or  fixed  by  resolution  of  the 
members  has  been  elected,  a  majority  of 
that  number  constitutes  a  quorum, 
regardless  of  any  subsequent  reduction 
in  the  niunber  of  directors  actually 
serving.  An  increase  in  the  authorized 
number  of  directors  does  not  aHect  die 
number  required  for  a  quorum  imtil  the 
newly  created  directorships  are  filled 

(b)  Directors'  powers  to  fill  vacancies. 
The  board  of  directors  of  a  Federal 
mutual  savings  association  which  has 
the  prescribed  bylaws  may.  without 
calling  a  special  meeting  of  the 
members,  elect  directors  to  fill 
vacancies,  including  vacancies  caused 
by  resignation  or  by  increase  in  die 
ntmiber  of  directors,  tmless  the  ntmiber 
was  increased  by  a  vote  of  the  members 
and  they  elected  directors  to  fill  the  new 
positions.  Each  director  so  elected  by 
the  board  of  directors  shall  serve  imtil 
the  next  annual  meeting  of  members. 

9  556^    Power  to  sngao*  In  Mcrow 
business. 

A  Federal  savings  association  may 
not  act  generally  as  an  agent  for  the 
public  in  handling  escrows.  It  may. 
however,  handle  escrows  relating  to  real 
estate  loans  it  makes  and.  to  the  extent 
reasonably  incidental  to  accomplishing 
its  express  purposes,  may  handle 
escrows  for  others  involving  the  type  of 
real  estate  transactions  common  to  the 
savings  association  business.  In 
handling  any  escrow,  it  may  not  assume 
duties  or  responsibilities  or  perform  acts 
beyond  its  power  under  the  Act.  these 
regulations,  or  its  charter. 

S556J    Re^Mlat*. 

(a)  For  lending  purposes,  a  motel  is 
generally  considered  "improved 
nonresidential  real  estate."  However,  if 
the  business  use  (tourist  vmits)  is  merely 
incidental  to  its  use  as  the  borrower's 
residence,  it  qualifies  as  combination 
home  and  business  property. 

(b)  Purchase  of  paving  certificates.  A 
Federal  savings  association  may 
purchase  a  paving  certificate  which 
constitutes  a  lien  on  property  securing 
an  association  loan,  if  necessary  to 
protect  its  interest  in  the  property. 
However,  it  may  not  acquire  such  a 
certificate  as  an  investment  or  as  to 
property  on  which  it  does  not  have  a 
mortgage. 

S  556.4    Insuranea. 

A  Federal  savings  association's  board 
of  directors  has  the  duty  to  establiith 
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and  maintain  such  requirements  over 
hazard  insurance  as  it  considers 
necessary  to  protect  the  Federal  savings 
association's  interest  in  real  estate 
security  for  its  loans.  The  requirements 
may  include  establishment  of  fair 
standards  based  on  such  factors  as 
recognized  financial  ratings  of  insurers 
and  coverage  forms,  but  such  standards 
may  not  be  based  on  the  insurer's 
corporate  structure.  Subject  to  this 
limitation,  the  borrower  should  have 
reasonable  freedom  of  choice  in  placing 
hazard  insurance  on  the  real  estate 
security. 

9  5563    EstabHshment  of  branch  offlcas. 

(a)  General.  [1]  The  Office  encourages 
a  competitive  savings  association 
system  that  provides  choices  of  facilities 
for  improved  financial  services  to  the 
public.  The  Office  believes  that 
branching  is  a  primary  means  to 
increase  competition  and  serve  the 
public.  The  Office  recognizes  that 
establishment  of  a  full  service  branch  is 
only  one  means  for  improving  service 
and  competition  in  an  area  and 
therefore,  encourages  iimovative  ideas 
for  branches  designed  to  suit  the  needs 
of  a  particular  commimity. 

(2)  As  a  general  policy,  the  Office 
permits  a  Federal  savings  association  to 
branch  within  the  state  in  which  its 
home  office  is  located  except  as 
provided  in  paragraph  (a](4]  of  this 
section. 

(3)(i)(A)(l)  Additionally,  the  Office 
will  permit  a  Federal  savings 
association  to  establish  or  operate  a 
branch  office  in  a  state  other  than  the 
state  in  which  its  home  office  is  located 
if  the  law  of  the  state  in  which  a  Federal 
savings  association's  home  office  is 
located  and  the  law  of  the  state  in  which 
the  branch  is  to  be  located  would  permit 
the  establishment  of  such  branch  iJF  the 
Federal  savings  association  were  a 
savings  association  chartered  by  the 
state  in  which  the  Federal  savings 
association's  home  office  is  located 
except  as  provided  in  paragraph  (a)(4)  of 
this  sectiotL 

[2]  For  the  piuposes  of  paragraph 
(a)(3)(i)(A)  of  this  section,  state  law  is 
employed  to  determine  basic  authority 
to  branch,  or  to  acquire  branch  offices 
by  merger  or  acquisition  of  assets  or 
liabilities,  but  authorization  by  a  state 
official  is  not  required  and  other  state 
law  limitations  or  requirements,  such  as 
those  concerning  investment  standards, 
do  not  apply. 

[3]  Paragraph  (a)(3)(i)(A)  of  this 
section  does  not  authorize  a  Federal 
savings  association  to  become  a  savings 
and  loan  holding  company  controlling  a 
savings  association  located  in  a  state 
other  than  the  state  in  which  the  Federal 


savings  association's  home  office  is 
located,  if  such  an  acquisition  would  not 
be  permitted  for  state-chartered  savings 
associations  located  in  the  respective 
states. 

(6)  For  the  purposes  of  paragraph 
(a)(3)  of  this  section,  the  home  office  of  a 
Federal  savings  association  shall  be 
deemed  to  be  its  home  office  as  of  the 
later  of  the  date  of  its  chartering  or 
December  20, 1985,  tmless  a  savings 
association  clearly  demonstrates  to  the 
satisfaction  of  the  Office  that  relocation 
to  another  state  was  not  effected 
primarily  to  obtain  branching 
advantages  under  this  S  556.5(a). 

(C)  If  a  Federal  savings  association  is 
a  holding  company  or  a  subsidiary  of  a 
savings  association  that  is  a  holding 
company,  it  shall  have  a  home  office  for 
the  purposes  of  paragraph  (a](3)(i)  of 
this  section  only  if  no  other  savings 
association  in  its  holding  company 
structure  exercises  or  has  exercised 
branching  rights  described  in  paragraph 
(a)(3](i)(A)  of  this  section. 

(D)  If  a  Federal  savings  association  is 
an  ultimate  parent  holding  company, 
and  no  state  chartered  savings 
association  in  the  holding  company 
structure  exercises  or  has  exercised 
branching  rights  described  in  paragraph 
(a)(3)(i)(A]  of  this  section,  such  ultimate 
parent  holding  company  shall  be  the 
sole  association  in  the  holding  company 
structure  that  may  acquire  such 
branching  rights  imder  paragraph 
(a)(3)(iKA)  of  this  section.  For  the 
purposes  of  paragraph  (a)(3)(i)  of  this 
section,  "ultimate  parent  holding 
company"  means  a  savings  and  loan 
holding  company  not  controlled  by 
another  company. 

(E)  Multiple  holding  companies.  A 
Federal  savings  association  that  is  a 
subsidiary  of  a  multiple  savings  and 
loan  holding  company  that  controls 
savings  associations  located  in  more 
than  one  state  shall  have  a  home  office 
for  the  purposes  of  paragraph  (a)(3)(i)  of 
this  section  only  if  no  other  subsidiary 
savings  association  of  its  holding 
company  exercises  or  has  exercised 
branching  rights  described  in  paragraph 
(a)(3)(i)(A)  of  this  sectioit 

(F)  A  Federal  savings  association  that 
acquires  and  exercises  branching  rights 
pursuant  to  any  of  paragraphs 
(a)(3)(i)(A)  through  (a)(3)(i)(E)  of  this 
section  may  not  operate  or  retain 
branches  established  pursuant  to  such 
exercise  if  another  savings  association 
in  its  holding  company  structiu^ 
exercises  branching  rights  described  in 
paragraph  (a)(3)(i)(A)  of  this  section. 

(ii)(A)  Notwithstanding  the  limitations 
of  paragraph  (a)(3)(i)  of  this  section,  but 
subject  to  section  5(r)  of  the  Home 
Owners'  Loan  Act  of  1933,  as  amended. 


the  Office  may  approve  the 
establishment  or  operation  of  a  branch 
office  by  a  Federal  savings  association 
in  a  state  other  than  the  state  in  which 
its  home  office  is  located;  provided  That: 

[1)  The  establishment  of  the  branch 
office  will  be  achieved  as  part  of  or  as  a 
result  of  a  transaction  in  which  assets  or 
liabilities  of  a  savings  association  in 
default  or  in  danger  of  default  ("target 
association")  are  acquired  by  another 
association,  by  merger  or  otherwise,  as 
part  of  a  transaction  in  which  the 
insured  accoimts  of  a  target  association 
are  assiuned  by  and  trtuisferred  to  a 
savings  association  as  a  means  of 
payment  of  insurance  by  the  Federal 
Deposit  Insiu-ance  Corporation  ("FDIC) 
or  the  Resolution  Trtist  Corporation 
("RTC"),  or  pursuant  to  an  action  by  the 
Office,  the  FDIC  or  the  RTC  to  prevent 
the  default  of  a  target  association; 

[2)  The  Office  determines  (for  this 
piupose,  the  Office  may  accept  a 
certification  from  the  FDIC  or  the  RTC) 
that  the  potential  cost  to  the  FDIC  or  the 
RTC  will  be  reduced  as  a  result  of  the 
transaction  Involving  a  target 
association;  and 

[3]  If  any  alternative  has  been 
submitted  that  is  not  objectionable  on 
supervisory  grounds  and  could  be 
approved  in  accordance  with  paragraph 
(a)(2),  (a)(3)(i),  or  (a)(3)(iii)  of  this 
section  or  that  woidd  involve  an 
acquisition  by.  or  transfer  of  accotmts 
to,  a  state  chartered  association  and 
would  be  in  accordance  with  the  laws 
governing  the  chartering  and  operation 
of  all  parties  to  the  transaction,  the 
Office  determines  (for  this  purpose,  the 
Office  may  accept  a  certification  from 
the  FDIC  or  RTC)  that  the  potential  cost 
to  the  FDIC  or  the  RTC  resulting  from 
the  proposed  interstate  acquisition  by, 
or  transfer  of  accoimts  to,  a  Federal 
savings  association  imder  paragraph 
(a)(3)(ii)  of  this  section  will  be 
substantially  less  than  the  liabitity  that 
would  result  fi^m  such  other  alternative. 

(B)  Branching  approved  or  permitted 
pursuant  to  paragraph  (a)(3)(ii)  of  this 
section  may  be: 

[1]  Operation  of  a  former  office  or 
offices  of  a  target  association;  and 

(2)  Permission  to  establish  branch 
offices  in  a  state  or  states  other  than  the 
state  or  states  in  which  a  target 
association  operates:  Provided  That 
branching  rights  permitted  pursuant  to 
Uiis  paragraph  (a)(3)(ii)(B)(i)  shall  not  in 
any  event  include  any  state  in  addition 
to  the  greater  of  [i]  three  states  in 
addition  to  the  state  or  states  in  which 
the  target  association  operates,  or  [it]  if 
the  home  office  of  the  target  association 
is  located  in  a  state  that,  as  of  the  date 
of  acquisition  of  the  target  association. 
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is  included  in  a  regional  compact  of 
states  specifically  authorizing  branching 
or  acquisition  across  slate  lines  by 
associations  of  the  savings  and  loan  or 
savings  bank  type  by  statute  laws  of 
such  states,  by  language  to  that  effect 
and  not  merely  by  implication,  the  states 
included  within  such  a  regional 
compact:  Provided  further.  That  the 
Office  shall  give  preference  to  an 
application  seeking  limited  branching 
authority  over  an  application  seeking 
wider  branching  capacity  under 
paragraphs  (aK3)(ii)(B)(J)  and 
{a)(3)(iiKB)(il  of  tiiis  section;  Provided 
further.  That  In  considering  applications 
to  approve  transactions  involving  the 
exercise  of  authority  under  this 
paragraph  (aK3)(ii)(B)(2),  the  Office  shall 
prefer  an  apptication  involving 
branching  in  states  within  a  regional 
compact  for  associations  of  the  savings 
and  loan  or  savings  bank  type  or  in  a 
state  having  boundary  lines  contiguous 
with  boimdary  lines  of  the  state  in 
which  the  target  association's  home 
office  is  located;  and  Provided  further, 
That  no  application  for  branching 
capacity  under  this  paragraph 
(a](3)(ii){B)(2)  shall  be  approved  unless 
the  Office  finds  that  sudi  branching 
capacity  is  reasonably  related  to  the 
office  structure  of  the  apphcant,  before 
or  after  acquisition  of  the  target 
association  or  its  assets  or  liabilities, 
and  the  Office  determines  (for  this 
purpose,  the  Office  may  accept  a 
certification  from  the  FDIC  ot  RTC)  that 
an  acquisition  effected  pursuant  to  such 
application  is  of  very  substantial  benefit 
to  the  FDIC  or  the  RTC  in  a  measure 
sufficient  to  constitute  a  compelling 
factor  in  determining  to  make  an  award 
to  the  applicant 

(C)  The  principles  of  paragraph 
(aK3)(iil  of  this  section  shall  also  apply 
in  reverse  mergers  in  which  the  target 
association  is  the  surviving  entity  and  in 
the  acquisition  of  control  of  subsidiary 
savings  associations  In  a  state  or  states 
in  which  a  Federal  savings  association 
is  not  authorized  to  branch  pursuant  to 
paragraph  (a](3](i)  of  this  section. 
(iii)  Notwithstanding  paragraph 
(a){3)(i)  of  this  section,  but  subject  to 
section  5(r)  of  the  Home  Owners  Loan 
Act  of  1933.  as  amended,  the  Office  may 
approve  the  establishment  of  a  branch 
office  in  a  state  or  states  other  than  the 
state  in  which  the  home  office  is 
located,  provided  that  the  establishment 
of  the  branch  office  will  be  achieved  by 
the  consolidation  of  some  or  aD  of  ttie 
savings  association  subsidiaries,  or  of 
some  or  all  of  the  offices  of  the  savings 
association  subsidiaries,  of  a  multiple 
savings  and  loan  holding  company.  The 
Office  may  approve  the  establishment  of 


a  branch  (^5ce  by  a  resulting 
association  in  any  state  or  states  in 
which  it  maintains  branch  offices  as  a 
result  of  the  consolidation. 

(iv)  Notwithstanding  paragraph 
(a)(3)(i)  of  this  section,  but  subject  to 
section  5(r]  of  the  Home  Owners*  Loan 
Act  of  1933.  as  amended,  in  a 
transaction  not  involving  an  action  by 
the  FDIC  or  the  RTC  for  transfer  of 
accounts  or  to  prevent  the  default  of  a 
savings  association,  the  Office  may 
approve  the  establishment  of  a  branch 
office  in  any  state  in  which  the  applicant 
has  established  or  has  been  permitted  to 
operate  a  branch  office  pursuant  to  the 
conditions  set  fbrth  in  paragraph 
(a)(3)(U)  of  this  section. 

(v)  Notwithstanding  paragraph 
(aK3)(i)  of  this  section,  but  subject  to 
section  5(r)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended,  the  Office  may 
approve  tiie  establishment  of  branches 
in  either  Maryland  or  Virginia,  but  not 
both,  by  an  association  whose  home 
office  is  located  in  the  District  of 
Columbia;  Provided  That  the 
association  may  establish  branches  on  a 
nonsupervisory  basis  in  Maryland  or 
Virginia  (excluding  any  grandfathered 
branches]  under  any  other  paragraph  of 
this  section  other  than  (aK3Kii).  unless 
those  branching  rights  were  acquired 
under  paragraph  (a)(3)(iv)  of  this  section 
as  a  result  of  a  supervisory  transaction 
approved  in  1965.  such  association  may 
not  branch  into  the  other  state  solely 
pursuant  to  this  paragraph  (a)(3)(v);  and 
Provided,  further.  That  the  association 
has  informed  the  District  Director  or  his 
or  her  designee  in  writing  of  its  chosen 
state  for  future  branching  within  180 
days  after  June  2, 1986  or  at  the  time  of 
obtaining  its  Federal  charter,  which 
choice  may  not  be  changed  by  the 
association  after  it  has  made  its  election 
to  branch  in  that  state;  and  Provided 
further.  That  the  Office  generally  will 
not  approve  a  branch  under  this 
paragraph  (aX3)(v]  if  the  association's 
eligibility  for  approval  of  the  branch 
under  this  paragraph  (a)(3)(v)  would 
result  from  a  change  in  the  location  of 
the  association's  home  office. 

(vi)  Notwithstanding  pcutigraph 
(a)(3)(i)  of  this  section,  but  subject  to 
section  5(r)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended,  the  Office  may 
approve  the  establishment  of  branches 
in  the  District  of  Columbia  by  an 
association  whose  home  office  is 
located  in  Maryland  or  Virginia: 
Provided,  That  the  Office  generally  will 
not  approve  a  branch  under  this 
paragraph  (a)(3)(vi)  if  the  branch's 
eligibility  for  approval  under  this 
paragraph  (aK3)(vi)  would  result  from  a 


change  in  the  location  of  the 
association's  home  office. 

(4)(i)  A  savings  assodatioo  eligible  for 
assistance  under  secticm  13(c)  of  the 
Federal  Deposit  Insurance  Act  that  is 
acquired  by  a  bank  holding  company  or 
a  bank  pursuant  to  section  13(k)  of  the 
Federal  Deposit  Insurance  Act  (or  a 
savings  association  acquired  by  a  bank 
holding  company  or  bank  pursuant  to 
section  408(m]  of  the  National  Housing 
Act  as  in  effect  immediately  prior  to 
enactment  of  the  Fmancial  Iristitutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989]  may  retain  and  continue  to 
operate  any  branch  or  related  facilities 
in  operation  prior  to  acquisition  by  such 
bank  holding  company.  If  such  savings 
association  continues  to  exist  as  a 
separate  entity,  it  may  establish  and 
operate  new  branches  to  the  same 
extent  as  any  savings  association  not 
affiliated  with  a  \>&nk  holding  company 
located  in  the  same  state. 

(ii]  Notwithstanding  the  foregoing,  if 
such  savings  association  does  not  have 
its  home  office  located  in  the  same  state 
as  the  home  office(s]  of  the  bank 
8ubsidiary(ie8]  of  the  holding  company, 
and  if  the  association  does  not  qualify 
as  a  domestic  building  and  loan 
association  under  section  7701(a](19)  of 
the  Internal  Revenue  Code  of  1986,  as 
amended,  or  does  not  meet  the  asset 
composition  test  of  subparagraph  (C) 
thereof,  then  such  savings  association 
shall  be  subject  to  the  conditions  upon 
which  a  banJc  in  the  state  where  the 
association's  home  office  is  located  may 
retain,  operate  and  establish  branches. 

(b]  Supervisory  clearance. — (1) 
General.  The  branching  regulations 
recognize  that  the  decision  to  branch  is 
a  management  prerogative.  However,  in 
granting  supervisory  clearance  to  an 
applicant,  the  Office  will  consider 
whether  the  overall  policies,  condition, 
and  operation  of  the  applicant  are 
satisfactory  and.  as  a  whole,  afford  no 
bases  for  supervisory  objection.  Where 
the  overall  condition  of  the  applicant  is 
satisfactory,  the  Office  in  its  discretion 
may  waive  any  specific  supervisory 
objection  and  approve  the  branch 
application. 

(2]  Regulatory  capital,  (i]  Far 
purposes  of  supervisory  clearance,  an 
association's  regulatory  capital  should 
equal  the  minimum  requirements 
established  by  law  and  applicable 
regulations  of  the  Office. 

(ii]  Exception.  If  an  applicant  fails  to 
meet  any  of  the  regulatory  capital 
criteria,  the  District  Director  or  his  or 
her  designee  will  not  grant  supervisoiy 
clearance  unless  he  or  she  finds  that 
(A)  The  existing  level  of  regulatory 
capital  and  recent  operating  results  are 
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adequate  to  support  the  proposed 
branch  expansion;  and 

(B)  The  association's  management  is 
capable  of  operating  the  assodaticm  in  a 
safe  and  sound  maimer,  free  of 
significant  supervisory  concern. 

(3)  Supe/visory  objection.  Supervisory 
objection  may  be  interposed  at  any 
point  during  the  processing  of  the 
application. 

(c]  Community  reinvestment.  The 
Office,  pursuant  to  the  Qwununity 
Reinvestment  Act  of  1977  (12  U5.C 
2901)  ("CRA").  encourages  savings 
associations  to  help  meet  in  an 
affirmative  and  continuing  manner  the 
credit  needs  of  all  members  of  the 
communities  in  which  they  do  business, 
including  low-  and  moderate-income 
neighborhoods,  consistent  with  safe  and 
sound  operation.  In  this  regard,  the 
Office  vvill  review  and  evaluate  an 
applicant's  record  under  Part  563e  of 
this  chapter,  may  deny  an  application 
based  on  the  assessment  of  an 
association's  CRA  record,  and  may 
approve  a  branch  application  on  the 
condition  that  the  association  improve 
specific  aspects  of  its  community 
investment-related  practices  and 
performance. 

(d)  Protest  and  oral  argument—  (1) 
Protest  Protests  to  applications  for 
branches  wCl  have  to  be  persuasive  and 
factually  docimiented  to  influence  the 
Office's  decisions  on  branch 
applications. 

(2)  Oral  argument  In  any  case  in 
which  oral  argument  is  scheduled,  the 
District  Director  or  his  or  her  designee 
may  provide  for  consolidation  of  the 
oral  argument  on  applications  for 
permission  to  organize  Federal  savings 
associations  or  to  establish  branch 
offices.  In  hearing  oral  argument,  the 
person  presiding  may  determine  the 
order  of  presentation  by  various  persons 
and  whetiier  to  permit  rebuttal  or  he  or 
she  may  permit  the  parties  to  agree  on  a 
division  of  time.  In  consohdated 
arguments,  he  or  she  may  allow  each 
applicant  the  full  time  which  would  be 
allowed  if  there  were  no  consolidated 
argument.  Ordinarily,  the  arguments 
should  be  based  only  on  the  facts  and 
information  already  on  file. 
Occasionally,  a  party  may  seek  to 
introduce  new  matter.  If  it  appears  to 
the  person  presiding  that  there  is  in  fact 
substantive  new  matter,  he  or  she 
should  permit  the  parties  to  argue  on  the 
basis  of  such  new  matter,  and  require 
the  party  introducing  it  to  submit  a 
memorandum  of  such  new  matter  at  the 
time  of  oral  argument.  If  opposing 
parties  wish  to  file  a  rebuttal,  the  person 
presiding  may  allow  a  reasonable 
time — ^10  days  should  suffice  in  most 
cases— for  the  submission  of  a  rebuttal. 


The  District  Director  or  his  or  her 
designee  should  Include  3  copies  of  ttie 

transcript  in  the  file  which  is 
transmitted  to  the  Director. 

(e)  Basis  for  approval.  The  Office  may 
approve  or  deny  an  application  based 
on  any  information  available  to  it  not 
limited  only  to  ihe  information 
presented  by  either  applicant  (v 
prote8tant(s). 

(f)  Branch  openings.  The  Office  does 
not  intend  to  allow  associations  to 
accumulate  approved  branch  sites, 
holding  them  for  eventual  opening,  and 
extensions  will  be  granted  only  on  an 
exceptional  basis.  If  an  association  does 
not  open  a  branch  within  the  time 
specified  in  the  approval,  and  the 
Director  or  his  or  her  designee  find  that 
the  association  is  not  making  a  good 
faith  effort  to  open  the  branch  promptly, 
then  the  approval  will  be  deemed  to 
have  expired  and  the  association  will  be 
required  to  reapply  if  it  wants  to  branch 
in  that  location. 

(g)  Branch  closings.  Pursuant  to 

§  545.94  of  diis  subchapter,  the  Office 
requires  an  association  to  notify  the 
Office  when  it  plans  to  close  a  branch. 
The  Office  does  not  intend  to  question 
an  association's  sound  business 
decision  to  close  a  branch;  it  merely 
wants  an  opportunity  to  maintain 
competitive  levels  of  service  in  all  areas 
of  a  community,  if  possible. 

(h)  Mime  of  branch  office.  If  an 
association  applies  to  establish  a  branch 
within  the  market  area  of  another 
savings  association  having  a  similar 
name,  the  Office  may,  to  minimize 
public  confusion  and  prevent  imfair 
competition,  condition  branch  approval 
by  prescribing  the  name  of  the  branch 
and  the  type  of  advertising  that  may  be 
used  in  connection  with  such  branch.  In 
a  merger  or  acquisition,  the  Office  will 
generally  allow  a  branch  of  the  merged 
or  acquired  association  to  preserve  its 
identity  with  its  own  name  (without  the 
word  "association")  followed  by  the 
words  "a  Division  of  [the  name  of  the 
resulting  association].** 

S  556.6    Savinos  accounts. 

(a)  Date  payments  considered 
received.  If  a  Federal  savings 
association  has  fixed  a  determination 
date  as  provided  in  its  charter,  it  usually 
must  actually  receive  payments  on  its 
savings  accounts  by  that  date  to 
consider  them  received  on  the  first  of 
the  month.  However,  in  a  month  when 
the  determination  date  falls  on  a 
nonbusiness  day  for  the  Federal  savings 
association,  it  may  consider  payments 
received  on  the  next  business  day  after 
the  determination  date  as  received  on 
the  first  of  the  month.  The  Federal 
savings  association  may  not  however. 


represent  generally  diat  payments 
received  on  a  date  later  than  the  ' 

determination  date  receive  earnings 
from  the  first  without  stating  the  month 
in  which  that  will  occur. 

(b)  Redemption  oftavings  accounts 
must  not  be  discriminatory.  Section  7  of 
a  Federal  mutual  savings  association's 
charter  does  not  empower  the  Federal 
mutual  savings  association  to  redeem  a 
shareholder's  account  discriminatorily. 
Authority  to  redeem  savings  accounts 
"by  lot  or  otherwise"  permits 
redemption  only  by  methods  similar  to 
determination  by  lot  i.e.,  that  are  non- 
discriminatory. 

(c)  Sale  of  merchandise  in  connection 
with  soliciting  savings  accounts.  A 
Federal  savings  association  may  not.  as 
an  incident  to  powers  prescribed  In  its 
charter.  seQ.  except  in  connection  with  a 
promotional  campaign,  merchandise 
other  than  coin  banks  and  similar  coin- 
savings  devices. 

§556.7    Service  oorporatton  secured  dclM 
limitatioa 

The  unpaid  balance  of  a  note 
executed  by  a  service  corporation  and 
secured  by  a  mortgage  or  similar 
obligation  is  debt  under  {  545.74(c)(3). 
even  if  the  holder  of  Ae  note,  in  the 
event  of  default  may  proceed  only 
against  the  security  property  and  has  no 
legal  basis  for  recovery  of  any 
deficiency  from  the  service  corporation. 

§556J    S<ir«tyaMp. 

Ih^  Office  will  authorize  a  Federal 
savings  association  to  be  surety  under 
SS  545 16  and  545HJ3  of  this  subchapter 
only  if  such  activity  womd  be  properiy 
incident  to  its  ether  authorized 
activities. 

§556.9    HnposKkm  Of  lata  Charges  and 
due-on-sate  clauses. 

(a)  The  Office  expects  Federal  savings 
associations  to  adopt  procedures 
sufficient  to  ensure  that  by  the  time  of 
loan  closing,  the  rights  and  obligations 
of  the  contracting  parties  regarding 
imposition  of  late  charges  and 
prepayment  charges  and  exercise  of 
acceleration  clauses  (including  due-on- 
sale  clauses]  are  fully  and  specifically 
disclosed  to  the  borrower. 

(b)  Although  there  is  no  maximum 
limitation  on  the  amount  of  late  charges 
a  Federal  savings  association  may 
assess  or  collect  under  contract  on 
loans  made  before  August  1, 1976, 
secured  by  borrower  occupied  homes, 
the  Office  expects  Federal  savings 
associations  to  be  reasonable  and  fair  in 
assessing  and  collecting  late  charges 
against  delinquent  borrowers  as  to  such 
loans,  taking  into  consideration  the 
reason  for  delinquency,  the  length  of 
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delinquency,  and  the  borrower's  past 
practice  respecting  delinquencies. 

S  556.10    F1r«t  Ren*  on  properties  sold  by 
the  Secretary  of  HUD. 

Under  section  5(c)  of  the  Act,  a 
Federal  savings  association  may  make 
mortgage  loans  insured  by  the  Federal 
Housing  Administration  and  secured  by 
first  liens  on  improved  real  estate.  The 
Secretary  of  HUD,  when  disposing  of 
properties  acquired  by  Uen  under 
default  provisions  of  an  earUer  insured 
loan  may  sell  the  properties  to 
individuals  and  insure  new  loans  to 
finance  those  purchases.  Under  the 
procedure  prescribed  in  24  CFR  203.390 
and  203.402,  such  mortgages  may  be 
insured  without  docxmientary  evidence 
establishing  the  quahty  and  validity  of 
the  mortgagee's  Uen.  Because  that 
procedure  offers  protection  to  Federal 
savings  associations  equivalent  to  that 
of  a  first  lien,  such  loans  shall  be 
considered  secured  by  a  first  Uen  even 
though  new  title  evidence  has  not  been 
obtained. 

§  556. 1 1    Prepayment  penalty  on  mortgage 
loans. 

Section  545.34(c)  of  this  subchapter 
makes  clear  thati  with  the  exception  of 
certain  instances  enumerated  therein, 
the  charging  of  a  prepayment  penalty  is 
a  matter  of  contract  between  a  Federal 
savings  association  and  a  borrower,  and 
that  the  borrower  may  wholly  or  partly 
prepay  the  loan  without  penalty  unless 
the  loan  contract  contains  an  express 
provision  imposing  a  prepayment 
penalty.  Thus,  in  view  of  the  controlling 
Federal  regulation,  a  Federal  savings 
association  may  include  a  prepayment 
provision  in  the  loan  contract  up  to  the 
maximum  limitation  of  {  545.34(c)  of  this 
subchapter  regardless  of  confUcting 
State  law  which  sets  a  lower  limit  or 
imposes  a  different  type  of  prepayment 
penalty,  but  it  may  not  charge  a 
prepayment  penalty  exceeding  the  limit 
in  i  S45.34(c)  of  this  subchapter  even  if 
State  law  aUows  a  higher  charge. 

S  556.12    Deposit  assurance  of  direct 
deposit  of  social  security  payments. 

(a)  Under  the  Social  Security 
Administration's  "direct  deposit 
program",  a  social  security  beneficiary 
may  designate  a  financial  institution, 
including  a  Federal  savings  association, 
to  receive  the  beneficiary's  benefit 
payments.  Thereafter,  benefit  payments 
are  made  directly  to  the  financial 
institution  in  the  form  of  checks  or 
magnetic  tape  notices. 

(b)  The  Office  has  concluded  that 
giving  "deposit  assurance"  in 
connection  with  the  program  is  within  a 
Federal  savings  association's  ImpUed 


powers  under  section  6  of  the  Home 
Owners'  Loan  Act.  Deposit  assurance 
consists  of  the  Federal  savings 
association's  undertaking  to  credit  the 
beneficiary's  account  with  a  "deposit" 
in  the  amount  of  the  benefit  payment  on 
the  date  it  is  due  to  be  received,  whether 
or  not  the  Federal  savings  association 
actually  receives  the  check  or  magnetic 
tape  notice  from  the  Treasury  by  that 
.date.  The  Office  has  concluded,  based 
on  the  unique  nature  of  the  social 
security  direct-deposit  program  and  the 
improbability  of  failure  to  receive 
payments  on  time,  thai  the  Federal 
savings  association  "constructively" 
receives  payment  on  that  date. 

(c)  The  Office  beUeves,  however,  that 
such  deposit  assurance  may  involve 
some  risk  for  Federal  savings 
associations  participating  in  the 
program  and  that  they  must  therefore 
institute  adequate  safeguards  and 
controls  in  conjunction  therewith. 

(d)  Electronic  fund  transfers.  Any 
electronic  fund  b-ansfer,  as  that  term  is 
defined  by  section  903  of  the  Electronic 
Fund  Transfer  Act  (15  U.S.C.  1693  et 
seq.]  and  S  205.2  of  Regulation  E  of  the 
Federal  Reserve  Board  (12  CFR  205.2), 
made  under  this  section,  is  subject  to  the 
provisions  of  the  Electronic  Fund 
Transfer  Act  and  Regulation  E. 

S  556.13    Receipt  of  interest  expressed  as 
a  percentage  of  other  Income. 

(a)  With  limited  exceptions.  Federal 
savings  associations  lack  the  statutory 
authority  to  acquire  an  equity  interest 
either  in  real  estate  or  in  a  corporation. 
Accordingly,  Federal  savings 
associations  cannot,  as  part  of  a  loan 
transaction,  acquire  an  ownership 
interest  in  the  security  property  or  in  a 
corporate  borrower.  "The  issue  has 
arisen  as  to  whether  the  receipt  of  a 
share  of  the  income  generated  by  the 
security  property  or  of  a  corporate 
borrower,  or  any  similar  participation 
with  the  borrower  in  the  loan  project, 
necessarily  constitutes  an  unauthorized 
acquisition  of  an  equity  interest 

(b)  The  Office  has  determined  that  the 
receipt  of  such  income  or  the  right  to 
receive  income  should  not  be  considered 
an  equity  interest  if  it  in  substance 
constitutes  no  more  than  a  part  of  the 
compensation  received  for  the  use  of  the 
Federal  savings  association's  funds. 
Accordingly,  if  the  borrower  has  an 
unconditional  obligation  to  repay  the 
loan  principal,  and  if  a  Federal  savings 
association  receives  a  substantial 
payment  of  interest  calculated 
periodicaUy  as  a  percentage  of  the 
outstanding  principal  loan  balance,  it 
may  receive  additional  interest 
calculated  on  the  basis  of  the  income 
from  or  the  appreciation  of  the  security 


property,  the  income  of  a  corporate 
borrower,  or  some  other  measure  of  a 
venture's  success.  The  means  by  which 
a  Federal  savings  association  calculaten 
its  share  of  the  income  is  not  a  material 
consideration  in  determining  whether 
the  share  constitutes  an  equity  interest 
in  the  property, 

9556.14    Chief  executive  officer  of  ■ 
branch  office. 

Section  5  of  a  Federal  mutual  savings 
association's  bylaws  provide,  in  part, 
that  the  association's  board  of  directors 
may  appoint  such  officers  as  they  may 
determine  from  time  to  time.  They  may 
also  designate  appropriate  titles  for 
officers  so  appointed  whose  titles  are 
not  specified  in  the  bylaws.  The  chief 
executive  officers  of  a  branch  office  may 
be  titled  division  president  branch 
manager,  or  any  other  appropriate  title 
which  does  not  suggest  that  the  branch 
office  is  an  autonomous  association. 

$556.15    Drfve-tn  and  pedestrian  facilities. 

Section  545.92  of  this  chapter  under 
certain  conditions  permits  a  Federal 
savings  association,  without  prior 
approval  of  the  Office,  to  estabUsh  a 
single  drive-in  or  pedestrian  facility  in 
conjimction  with  its  home  office  and 
each  branch  office.  A  "pedestrian" 
facility  is  a  faciUty  at  which  the  person 
doing  business  with  the  Federal  savings 
association  does  not  enter  an  office  or 
structure  of  any  kind  but  remains 
outside  the  structure  and  is  serviced  by 
a  teller  inside  a  building  or  structiu^. 
Similarly,  a  person  doing  business  with 
the  Federal  savings  association,  in  the 
case  of  a  drive-in  faciUty,  will  remain 
outside  the  drive-in  facility  and  may 
transact  business  from  a  vehicle.  The 
building  or  structure  in  which  a  teller  is 
located  for  such  a  faciUty  may  be  the 
Federal  savings  association's  home  or 
branch  office  or  a  separate  structure,  but 
it  may  not  be  placed  in  a  store  or 
location  of  some  other  business  so  as  to 
constitute  joint  occupancy  of  quarters. 
There  is  no  objection  to  a  pedestrian 
facility  which  faces  on  an  enclosed  mall 
and  serves  pedestrians  who  remain  in 
the  mall  while  transacting  business  with 
the  Federal  savings  association.  The 
"ordinary"  functions  which  may  be 
performed  at  a  drive-in  or  pedestrian 
facility  are  limited  primarily  to 
acceptance  of  payments  on  savings 
accounts,  payment  of  withdrawals  from 
accounts,  acceptance  of  payments  on 
mortgages  or  other  loans,  and  opening  of 
savings  accounts.  Although  in  the  case 
of  a  particular  Federal  savings 
association  the  teUers  at  its  regular 
offices  may  give  out  and  receive 
mortgage  loan  appUcations,  such 
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function  is  not  an  "ordinary"  function 
performed  at  a  teUer  window  but  is  an 
extraordinary  function,  and  therefore 
may  not  be  performed  at  a  drive-in  or 
pedestrian  faciUty. 

S  556.16    insurance  agencies    usurpation 
of  corporate  opportunities. 

(a)  Definitiona.  As  used  in  this 
section:  (1)  Owned  aoA.  "ownership",  in 
connection  with  an  insurance  agency, 
include,  in  addition  to  ownership  by  a 
person: 

(i)  Ownership  by  the  person's  spouse, 
minor  child,  or  other  relative  by  blood  or 
marriage  having  the  same  home  as  the 
person; 

(ii)  Ownership  through  a  broker  or 
other  nominee  or  agent  or 

(iii)  Ownership  by  a  company 
controUed  by  the  person. 
However,  the  terms  do  not  include 
ownership  by  one  such  person  of  less 
than  10  percent  of  the  insurance  agency, 
or  ownership  by  more  than  one  such 
person  or  less  than  25  percent  of  the 
agency. 

(2)  Profits  means  any  form  of 
remuneration  receivedL  or  to  be 
received,  by  officers,  directors,  or 
controlling  persons  of  the  association 
other  than  salaries,  fees,  or  commissions 
based  upon,  and  reasonably  related  to, 
services  actually  performed  respecting 
an  insurance  agency; 

(3)  Referred  means  directing  the 
business  of  association  members  to  an 
affiliated  insurance  agency,  but  does  not 
include  offering  association  members, 
without  specific  recommendation,  a  Ust 
of  approved  insurance  agencies, 
including  the  affiUated  agency,  unless 
the  list  is  designed  or  given  in  a  manner 
calculated  to  cause  members  to  select 
the  affiUated  agency  over  the  other 
Usted  agencies; 

(b)  General.  Subject  to  exceptions  in 
paragraph  (c)  of  this  section,  as  limited 
by  paragraph  (d)  of  this  section,  referral 
of  insurance  business  of  an  association's 
members  to  an  insurance  agency  owned 
by  one  or  more  officers  or  directors  of 
the  association,  or  by  one  or  more 
persons  having  the  power  to  direct  its 
management  constitutes  upsurpation  of 
the  association's  corporate  opportimity 
to  engage  in  the  insurance  business. 

(c)  Exceptions.  No  corporate 
opportunity  for  a  Federal  savings 
association  to  enter  the  insurance 
business  is  deemed  to  have  existed: 

(1)  If  the  referral  described  in 
paragraph  (b)  of  this  section  took  place: 

(i)  While  appUcation  for  permission  to 
engage  in  the  insurance  business  was  on 
file  with  the  appropriate  State  agency 
and/ or  the  Office; 

(ii)  Before  May  2a  isn; 


(iii)  While  a  specific  State  statute  or 
regulation  precluded  Federal  savings 
association  s«vice  corporations  (or 
their  wholly-owned  subsidiaries)  from 
engaging  in  the  insurance  business; 

(iv)  While  State  licensing  or 
regulatory  authorities  whose  prior 
approval  is  required  to  engage  in  the 
insurance  business  foUowed  an 
established  and  weU-known  poUcy  of 
refusing  to  accept  or  process 
appUcations  from  Federal  savings 
association  service  corporations  (or 
their  wholly-owned  subsidiaries)  for 
permission  to  engage  in  the  insurance 
business  (an  association  need  not 
demonstrate  existence  of  such  a  policy 
by  instituting  legal  proceedings  to 
compel  approval); 

(v)  During  a  reasonable  period  (not 
over  18  months)  following  (A)  May  20, 
1971,  or  (B)  a  change  in  the  State  statute 
or  regulation  described  in  paragraph 
(c)(l)(ui)  of  this  section  or  policy 
described  in  paragraph  (c](l)(iv)  of  this 
section  for  the  association  to  have 
investigated  the  feasibility  and 
desirabiUty  of  acquiring  or  establishing 
its  own  service  corporation  insurance 
business  and  to  have  prepared  and  filed 
appUcations  with  respect  thereto; 

(2)  If  the  association,  after  filing  any 
necessary  appUcation  and  making  a 
bona  fide  attempt  to  obtain  any 
necessary  approvals  (such  attempt  need 
not  involve  instituting  legal  proceedings 
to  compel  such  approvals),  was  denied 
permission  by  the  appropriate  State 
Ucensing  or  regulatory  authorities  lot  its 
service  corporation,  or  a  whoUy-owned 
subsidiary  thereof,  to  engage  in  the 
insurance  business; 

(3)  If  a  disinterested  and  independent 
majority  of  the  Federal  savings 
association's  board  of  directors,  after 
receiving  a  full  and  fair  presentation  of 
the  matter,  rejected  the  opportunity  to 
engage  in  the  insurance  business 
through  acquisition  or  de  novo,  as  a 
matter  of  sound  business  judgment 
taking  into  consideration  such  factors  as 
the  financial  resources  of  the 
association  to  estabUsh  or  acquire  an 
insurance  agency,  the  risks  involved  in 
entering  the  insurance  business,  and  the 
projected  profitabiUty  of  the  agency;  or 
if  involvement  in  the  existing  affiliated 
insurance  agency  by  members  of  the 
association's  board  of  directors 
prevented  a  decision  by  a  majority  of 
the  disinterested  and  independent 
directors,  the  matter  was  submitted  to 
the  vote  of  the  association's  members  or 
stockholders  at  a  special  annual  meeting 
(no  existing  proxies  may  be  used  at  such 
meetings  and  proxy  soUcitations  must 
be  accompanied  by  material  which 
makes  full,  fair,  and  accurate  disclosure 
of  aU  relevant  material  and  information 


respecting  the  corporate  opportunity  to 
enter  the  insurance  business); 

(4)  If  lack  of  economic  iustificatioa  for 
the  associatioB  to  engage  in  the 
insurance  business  by  either  acquiring 
an  existing  affiUated  insurance  agency, 
or  estabUshing  or  purchasing  another 
insurance  agency,  was  duly  estabUahed. 

(d)  Limitation  to  certaia  exceptions. 
(1)  Notwithstanding  the  provisions  of 
paragraphs  (c)(l)(i),  (c}(l)(iu).  (c)(lKiv). 
and  paragraph  (c)(3)  of  this  section,  the 
exceptions  provided  thereunder  do  not 
apply  to  any  period  of  time  over  18 
months  after  May  20, 1971,  during  which 
the  conditions  or  actions  described  did 
not  exist  or  were  not  instituted. 

(2)  It  is  no  defense  to  tiie  charge  of 
upsurpation  of  corporate  opportunity 
that  the  existing  affiliated  insurance 
agency  which  the  association  could 
have  acquired  engages  in  business  in 
which  a  service  corporation  may  not 
engage  under  t  S45.74  of  &is  chapter, 
imless  it  was  determined  whether 

(i)  The  portion  of  die  business  of  the 
existing  affiUated  insurance  agency 
related  to  referrals  from  members  of  the 
association  could  have  been  acquired  by 
the  association,  pr 

(ii)  It  was  feasible  and  desiraUe  for 
the  association,  hy  means  of  a  service 
corporation,  or  its  whoUy-owned 
subsidiary,  to  estabUsh  or  acquire  its 
own  insurance  agency. 

(e)  Relief  required.  (1)  Usurpation  of 
corporate  opportunity  under  paragraph 
(b)  of  this  section  entities  the 
association  to  the  resulting  profits  of  the 
affiUated  insurance  agency  during  the 
period  of  usurpation,  if  such  profits  are 
attributable  to: 

(i)  Referrals  by  the  association  of  the 
association  borrowers  to  the  agency 
during  that  period,  and 

(u)  Renewals  of  such  referrals  made 
during  such  period,  unless  it  can  be 
shown  that  such  renewals  were  made 
for  a  reason  other  than  maintaining  the 
original  placement 

The  association  is  not  entitled  to  profits 
for  referrals  (or  renewals  thereof)  made 
before  the  p>eriod  of  usurpation  or  for 
referrals  (or  renewals  thereof)  made 
after  the  corporate  opportxmity  ceased 
to  exist 

(2)  Notwithstanding  paragraph  (eKl) 
of  this  section,  an  association  whose 
corporate  opportimity  was  usurped 
under  this  section  is  iK>t  entitied  to 
recover  insurance  agency  profits: 

(i)  Which  exceed  profits  actuaUy 
accruing  to  the  association's  officers, 
directors,  or  controlling  persons  (e.g.. 
their  pro  rata  share  of  the  profits  based 
on  their  partial  ownership  of  the 
insurance  agency)  during  the  period  of 
usurpation;  or 
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(ii)  From  a  person  who  was  an  officer 
of  the  association  during  the  period  of 
usurpation,  if  it  is  clearly  shown  that  the 
person's  receipt  of  such  profits  was  in 
lieu  of  a  portion  of  what  otherwise 
would  have  been  officer's  compensation. 
(Profits  that  exceed  an  amount  which 
could  reasonably  be  regarded  to  have 
been  in  lieu  of  compensation,  based  on 
compensation  of  persons  in  comparable 
positions,  are  recoverable.) 

S  556.17    Effect  of  loan  participation  on 
status  of  borrowing  tnembars. 

Solely  for  the  purpose  of  determining 
borrower  membership  in  a  Federal 
mutual  savings  association  under  parts 
544  and  563b  of  this  chapter,  a  person  is 
a  borrowing  member  of  the  association 
under  its  charter  only  if  the  association 
has  singly  or  jointly  originated  a  loan  to 
the  person,  the  loan  has  not  been  fully 
repaid,  and  the  association  has  not  sold 
its  entire  ownership  interest  in  the  loan 
to  a  third  party  or  parties.  If  the  loan  is 
assumed  in  full,  the  person  assuming  the 
loan  becomes  a  borrowing  member  of 
the  association  in  lieu  of  the  original 
borrower,  regardless  of  whether  the 
original  borrower  remains  obligated  on 
the  loan. 

PART  558— POSSESSION  BY 
CONSERVATORS  FOR  FEDERAL 
SAVINGS  ASSOCIATIONS 

Sec 

558.1  Procedure  upon  taking  possession. 

558.2  Notice  of  appointment 

558.3  Inventory. 

558.4  Inspection  of  reports. 

558.5  Delegation  by  conservator. 
558.0  Surrender  of  possession  by  a 

conservator. 
558.7    Final  discharge  and  release  of 

conservator. 
Authority:  Sec.  3,  as  added  by  sec.  301, 103 
Stat  278  (12  U.S.C.  14e2a);  sec.  4.  as  added  by 
sec  301, 103  Stat  280  (12  U.S.C  1463);  sec  5, 
48  Stat  132,  as  amended  (12  U.S.C.  1484). 

§553.1    Procadur*  upon  tatting 
possessioa 

(a)  The  conservator  for  a  Federal 
savings  association  shall  take 
possession  of  the  Federal  savings 
association  by  taking  possession  of  the 
principal  office  of  the  Federal  savings 
association  and  in  accordance  with  the 
terms  of  the  Director's  appointment. 

(b)  Upon  taking  possession,  the 
conservator  shall  immediately: 

(1)  Give  notice  of  the  appointment  to 
any  officer  or  employee  in  the  principal 
office  who  appears  to  be  in  charge  of 
that  office. 

(2)  Serve  a  copy  of  the  order  of 
appointment  upon  the  savings 
association  or  upon  its  conservator, 
receiver  or  other  legal  custodian  by: 


(i)  Leaving  a  certified  copy  of  the 
order  of  appointment  at  the  principal 
office  of  the  savings  association;  or 

(ii)  Handing  a  certified  copy  of  the 
order  of  appointment  to  the  previous 
conservator,  receiver  or  other  legal 
custodian  of  the  savings  association,  or 
to  the  officer  or  employee  of  the  savings 
association  or  of  the  previous 
conservator,  receiver  or  other  legal 
custodian  in  the  principal  office  of  the 
savings  association  who  appears  to  be 
in  charge. 

(3)  Take  possession  of  the  Federal 
savings  association's  books,  records  and 
assets. 

(4)  Notify  in  writing,  served  personally 
or  by  registered  mail  or  telegraph,  all 
persons  and  entities  that  the 
conservator  knows  to  be  holding  or  in 
possession  of  assets  of  the  Federal 
savings  association,  that  the  conservator 
has  succeeded  to  all  rights,  titles, 
powers  and  privileges  of  the  Federal 
savings  association. 

(5)  File  with  the  Secretary  to  the 
Office  a  statement  that  possession  was 
taken,  including  the  time  of  the  taking, 
which  statement  shall  be  conclusive 
evidence  thereof;  and 

(6)  Post  a  notice  on  the  door  of  the 
principal  and  other  offices  of  the  Federal 
savings  association  in  substantially  the 
following  form: 

The  (name  of  Federal  savings  association) 
is  in  the  hands  of  (name)  as  Conservator 
under  appointment  by  the  Director  of  the 
Office  of  Thrift  Supervision. 

Conservator 

Date    

(7)  By  operation  of  law  and  without 
any  conveyance  or  other  instrument  act 
or  deed,  succeed  to  the  rights,  titles, 
powers  and  privileges  of  the  Federal 
savings  association,  and  to  the  rights, 
powers,  and  privileges  of  its 
stockholders,  members,  accoimtholders, 
depositors,  officers,  and  directors.  No 
stockholder,  member,  accountholder, 
depositor,  officer,  or  director  shall 
thereafter  have  or  exercise  any  such 
right,  power,  or  privilege,  or  act  in 
connection  with  any  of  the  Federal 
savings  association's  assets  or  property. 

S  558.2    Notlca  Of  appointmant 

If  the  Director  of  the  Office  appoints  a 
conservator  tmder  this  part,  the 
Secretary  to  the  Office  shall  mail  a 
certified  copy  of  the  Office's 
appointment  to  the  Federal  savings 
association's  address  as  it  appears  in 
the  Office's  records,  and  notice  of  the 
appointment  shall  be  filed  immediately 
for  publication  in  the  Federal  Register. 

S  558.3    Inventory. 

(a)  As  soon  as  practicable  after  taking 
possession,  the  conservator  shall 


inventory  the  Federal  savings 
association's  assets  as  of  the  date 
possession  was  taken.  The  inventory 
shall  include  the  value  on  the  Federal 
savings  association's  books  of  each 
asset,  security  therefor,  a  brief 
description  of  the  asset  and  any 
security,  and  a  record  of  the  Federal 
savings  association's  liabilities.  The 
Senior  Deputy  Director  for  Supervision 
(Operations)  must  be  satisfied  that  the 
method  of  listing  assets  provides  such 
information. 

(b)  There  shall  be  four  copies  of  the 
inventory: 

(1)  Two  copies  shall  promptly  be  filed 
with  the  Secretary  to  the  Office. 

(2)  One  copy  shall  promptly  be  filed 
with  the  Senior  Deputy  Director  for 
Supervision  (Operations). 

(3)  One  copy  shall  be  retained  during 
the  conservatorship  in  the  Federal 
savings  association's  principal  office. 

S  558.4    Inspection  of  reports. 

Unless  the  Director  of  the  Office  or 
Senior  Deputy  Director  for  Supervision 
(Operations)  otherwise  directs,  the 
conservator's  inventories,  statements, 
and  reports  shall  be  in  at  least  two 
copies.  One  copy  shall  be  filed  with  the 
Office,  and  one  copy  shall  be  filed  with 
the  Senior  Deputy  Director  for 
Supervision  (Operations).  The  copies 
shall  constitute  permanent  records  of 
the  conservatorship  open  for  inspection 
whenever  the  Office  of  the  Secretary  to 
the  Office  is  open  for  business  or  at  such 
times  and  on  such  conditions  as  the 
Dlrecto:  of  the  Office  may  direct 

S  558.5    Delegation  by  conservator. 

The  conservator  may  delegate  any 
powers  and  authorities  vested  in  him  or 
her. 

S  558.6    Surrender  of  possession  by  a 
conservator. 

(a)  When  the  Director  of  the  Office 
restores  a  Federal  savings  association  in 
the  hands  of  a  conservator  to  its 
previous  management  that  action, 
except  as  the  Director  of  the  Office 
otherwise  provides,  shall  restore  the 
rights,  titles,  powers  and  privileges  of  its 
members,  stockholders,  officers  and 
directors. 

(b)  When  a  receiver  Is  appointed  for  a 
Federal  savings  association  in  the  hands 
of  a  conservator,  the  conservator  shall, 
as  the  Director  of  the  Office  may 
require,  surrender  possession  of  the 
association  to  the  receiver. 

S  558.7    Final  disctiarge  and  release  of 
conservator. 

When  relieved  of  all  duties,  the 
conservator  shall  file  with  the  Office  a 
report  which  the  Office  finds 
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satisfactory.  The  Office  may  direct  an 
audit  in  connection  with  the  report  and 
shall  approve  or  disapprove  the 
accounts  of  the  conservator.  If  the 
accounts  are  approved,  the  conservator 
shall  thereupon  be  completely  and 
finally  released. 

PART  55»-POSS£SSION  BY 
RECEIVERS  FOR  F  "iDERAL  SAVINGS 
ASSOCIATIONS 

90C* 

S5&.1  Procedure  upon  taking  possession. 

559J  Notice  of  appointment 

559.3  Inventory. 

559.4  Inspection  of  reports. 

559.5  Delegation  by  receiver. 

559.6  Final  discharge  and  release  of 
receiver. 

Authority:  Sec  3.  at  added  by  sec  301, 103 
SUt  278  (12  U.S.C  1482a);  sec  4,  at  added  by 
tec  301, 103  Stat  280  (12  U.S.C  1463);  tec  S. 
48  SUt  132,  at  amended  (12  U.S.C  1464). 

S  559.1    Procedure  upon  taking 
posseeelon. 

(a)  The  receiver  for  a  Federal  savings 
association  shall  take  possession  of  the 
Federal  savings  association  by  taking 
possession  of  the  principal  office  of  the 
Federal  savings  association  and  in 
accordance  with  the  terms  of  the 
Director  of  the  Office's  appointment 

(b)  Upon  taking  possession,  the 
receiver  shall  immediately: 

(1)  Give  notice  of  the  appointment  to 
any  officer  or  employee  in  the  principal 
office  who  appears  to  be  in  charge  of 
that  office. 

(2)  Take  possession  of  the  Federal 
savings  association's  books,  records  and 
assets. 

(3)  Notify  in  writing,  served  personally 
or  by  registered  mail  or  telegraph,  all 
persons  and  entitles  that  the  receiver 
knows  to  be  holding  or  in  possession  of 
assets  of  the  Federal  savings 
association,  that  the  receiver  has 
succeeded  to  all  rights,  titles,  powers 
and  privileges  of  the  Federal  savings 
association,  and  to  the  titles  of  any 
conservator,  receiver,  or  other  legal 
custodian  of  the  Federal  savings 
association  previously  appointed. 

(4)  File  with  the  Secretary  to  the 
Office  a  statement  that  possession  was 
taken.  Including  the  time  of  the  taking, 
which  statement  shall  be  conclusive 
evidence  thereof,  and 

(5)  Post  a  notice  on  the  door  of  the 
principal  and  other  offices  of  the  Federal 
savings  association. 

(i)  If  the  appointment  occurs  during 
the  three-year  period  begliming  on  the 
date  of  the  enactment  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989,  the  notice  shall 
be  in  substantially  the  following  form: 


The  (name  of  tavingt  attodation)  it  in  die 
handt  of  the  Retolution  Trutt  Corporation  at 
Receiver  under  appointment  by  the  Director 
of  the  Office  of  Thrift  Supervition. 

Receiver 

Date   


(11)  If  the  appointment  occurs  after  the 
end  of  such  period,  the  notice  shall  be  in 
substantially  the  following  form: 

The  (name  of  tavingt  attociation)  it  in  the 
handt  of  the  Federal  Depotit  Insurance 
Corporation  at  Receiver  under  appointment 
by  the  Director  of  the  Office  of  Thrift 
Supervision. 

Receiver 

Date   ■ 


(6)  By  eperatlon  of  law  and  without 
any  conveyance  or  other  instrument,  act 
or  deed,  succeed  to  the  rights,  titles, 
powers  and  privileges  of  the  Federal 
savings  association,  and  to  the  rights, 
powers,  and  privileges  of  its 
stockholders,  members,  accountholders. 
depositors,  officers,  and  directors.  No 
stockholder,  member,  accountholder, 
depositor,  officer,  or  director  shall 
thereafter  have  or  exercise  any  such 
right  power,  or  privilege,  or  act  in 
connection  with  any  of  the  Federal 
savings  association's  assets  or  property. 

S  559.2    Notice  of  appointment 

If  the  Director  of  the  Office  appoints  a 
receiver  under  this  Part  the  Secretary  to 
the  Office  shall  mall  a  certified  copy  of 
the  appointment  to  the  Federal  savings 
association's  address  as  it  appears  in 
the  Office's  records,  and  notice  of  the 
appointment  shall  be  filed  immediately 
for  publication  in  the  Federal  Register. 

S  559 J    Inventory. 

(a)  As  soon  as  practicable  after  taking 
possession,  the  receiver  shall  Inventory 
the  Federal  savings  association's  assets 
as  of  the  date  possession  was  taken. 
The  inventory  shall  include  the  value  on 
the  Federal  savings  association's  books 
of  each  asset  security  therefor,  a  brief 
description  of  the  asset  and  any 
security,  and  a  record  of  the  Federal 
savings  association's  liabilities.  The 
Senior  Deputy  Director  for  Supervision 
(Operations)  must  be  satisfied  that  the 
method  of  listing  assets  provides  such 
information. 

(b)  There  shall  be  four  copies  of  the 
inventory: 

(1)  Two  copies  shall  promptly  be  filed 
with  the  Secretary  to  the  Office. 

(2)  One  copy  shall  promptly  be  filed 
with  the  Senior  Deputy  Director  for 
Supervision  (Operations). 

(3)  One  copy  shall  be  retained  during 
the  receivership  in  the  Federal  savings 
association's  principal  office. 


f  5S9.4    tnepecUon  of  reports. 

The  receiver's  inventories,  statements 
and  reports  shall  be  in  at  least  as  many 
copies  as  these  regulations  require  or  as 
the  Director  of  the  Office  otherwise 
directs.  One  copy  shall  be  filed  with  the 
Office  and  shall  constitute  permanent 
records  of  the  liquidation  open  for 
inspection  at  such  time  and  on  such 
conditions  as  the  Director  of  the  Office 
may  direct  or  in  the  absence  of  such 
direction,  whenever  the  office  of  the 
Office  is  open  for  business. 

1559.5    Delegation  by  receiver. 

The  receiver  may  delegate  any 
powers  and  authorities  vested  in  him  or 
her. 


15494    Rnai  dtocherge  and 


When  the  receiver  recommends  final 
distribution  of  assets  or  is  otherwise 
relieved  of  its  duties,  it  shall  file  with 
the  Office  a  detailed  report  in  form 
satisfactory  to  the  Office.  Unless  the 
Director  of  the  Office  otherwise  directs, 
upon  final  liquidation  of  the  receivership 
or  when  the  receiver  completes,  or  is 
otherwise  relieved  of,  its  duties,  the 
receivership  shall  be  examined  and 
audited.  The  receiver's  accounts  shall  be 
approved  or  disapproved,  and  if 
approved,  the  receiver  shall  be 
completely  and  finally  released. 

SUBCHAPTER  D— REGULATIONS 
AFFECTINQ  AU  8AVINQS  ASSOCtATX>NS 

PART  561— DEFINITIONS 

561.1  General 

661.2  Account 

561.3  Accountholder. 

561.4  Affiliate. 

581.5  Affiliated  person. 

561.6  Audit  period 

561.7  BIF. 
5614  [Reserved] 

561.9  Certificate  account 

561.10  Qoted-end  consumer  credit 

561.11  Qosing  date. 

561.12  Contumer  credit 

561.13  Contumer  credit  clatsified  at  a  lost. 

561.14  Controlling  person. 

561.15  Corporation. 

561.16  Demand  accounts. 

561.17  Deposit  broker. 

561.18  Director. 

561.19  Financial  institution. 

561.20  Guaranteed  loan. 

561.21  Guaranteed  obligation. 

561.22  Holding  company  affiliate. 

561.23  Home  mortgage. 

561.24  Immediate  family. 

561.25  Inaured  loan. 
561.28  Land  loan. 

661.27  Low-rent  housing. 

661.28  Money  Market  Depotit  Accounts. 

661.29  Negotiable  Order  of  Withdrawal 
Accounts. 
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661.30  Nonresidential  construction  loan. 

561.31  Nonwilhdrawable  accoont 
861 J2    Normal  lending  territory. 
661 J3    Note  account 

561.34  Office. 

561.35  Officer. 

561 J6    Open-end  consumer  credit 

661.37  Parent  company;  subsidiary. 

581.38  Political  subdivision. 

661.39  Principal  office. 

561.40  Public  unit 

661.41  SAIF. 

661.42  Savings  account 

661.43  Savings  association. 

561.44  Security. 

661.45  Service  corporatioa 

561.46  Service  corporation  affiliate. 

661.47  Slow  consumer  credit 

661.48  Slow  loans. 

561.49  [Reserved] 

561.50  State. 

561.51  Subordinated  debt  security. 
661Ji2    Tax  and  loan  account 

561.53  United  States  Treasury  General 
Account 

561.54  United  Sutes  Treasury  Time  Deposit 
Open  Account 

561.55  With  recourse. 

Authority:  Sec.  2, 48  Stat  128,  as  amended 
(12  U.S.C.  1462):  sec.  3.  as  added  by  sec.  301, 
103  Stat  278  (12  U.S.C.  14628)-,  sec.  4,  as 
added  by  sec.  301, 103  Stat  280  (12  U.S.C 
1463):  sec.  5,  48  Stat  132,  as  amended  (12 
U.S.C.  1464):  sec  la  as  added  by  sec  301, 103 
Stat  318  (12  U.S.C  1467a). 

S  561.1    CtofwraL 

Unless  another  definition  is  provided 
in  this  subchapter,  definitions  in  Part  541 
of  this  chapter  apply. 

S  561.2    Account 

The  term  "account"  means  any 
savings  account,  demand  account, 
certificate  account,  tax  and  loan 
account,  note  account  United  States 
Treasiuy  general  account  or  United 
States  Treasury  time  deposit-open 
accoimt,  whether  in  the  form  of  a 
deposit  or  a  share,  held  by  an 
Bccountholder  in  a  savings  association. 

S  561.3    Accounthokter. 

The  term  "accountholder"  means  the 
holder  of  an  account  or  accounts  in  a 
savings  association  insured  by  the  SAIF. 
The  term  does  not  include  the  holder  of 
any  subordinated  debt  security  or  any 
mortgage-backed  bond  issued  by  the 
savings  association. 

S  561.4    Affiliate. 

The  term  "affiliate"  of  a  savings 
association,  unless  otherwise  defined, 
means  any  corporation,  buainess  trust, 
association,  or  other  similar 
organization: 

(a)  Of  which  a  savings  association, 
directly  or  indirectly,  owns  or  controls 
either  a  majority  of  the  voting  shares  or 
more  than  50  percentum  of  the  number 
of  shares  voted  for  the  election  of  its 


directors,  trustees,  or  other  persons 
exercising  similar  function.^  at  the 
preceding  election,  or  controls  in  any 
manner  the  election  of  a  majority  of  its 
directors,  trustees,  or  other  persona 
exercising  similar  functions:  or 

(b)  Of  which  control  is  held,  directly 
or  indirectly  through  stock  ownership  or 
in  any  other  manner,  by  the 
shareholders  of  a  savings  association 
who  own  or  control  either  a  majority  of 
the  shares  of  such  savings  association  or 
more  than  50  per  centum  of  the  number 
of  shares  voted  for  the  election  of 
directors  of  such  savings  association  at 
the  preceding  election,  or  by  trustees  for 
the  benefit  of  the  shareholders  of  any 
such  savings  association;  or 

(c)  Of  which  a  majority  of  its 
directors,  trustees,  or  other  persons 
exercising  similar  functions  are 
directors  of  any  one  savings  association. 

9561.5    AfflUatMl  pwrson. 

The  term  "affiliated  person"  of  a 
savings  association  means  the  following: 

(a)  A  director,  officer,  or  controlling 
person  of  such  association; 

(b)  A  spouse  of  a  director,  officer,  or 
controlling  person  of  such  association; 

(c)  A  member  of  the  immediate  family 
of  a  director,  officer,  or  controlling 
person  of  such  association,  who  has  the 
same  home  as  such  person  or  who  is  a 
director  or  officer  of  any  subsidiary  of 
such  association  or  of  any  holding 
company  affiliate  of  such  association; 

(d)  Any  corporation  or  organization 
(other  than  the  savings  association  or  a 
corporation  or  organization  through 
which  the  savings  association  operates] 
of  which  a  director,  officer  or  the 
controlling  person  of  such  association: 

(1]  Is  chief  executive  officer,  chief 
financial  officer,  or  a  person  performing 
similar  functions; 

(2)  Is  a  general  partner 

(3J  Is  a  limited  partner  who.  directly 
or  indirectly  either  alone  or  with  his  or 
her  spouse  and  the  members  of  his  or 
her  immediate  family  who  are  also 
affiliated  persons  of  the  associatio.i. 
owns  an  interest  of  10  percent  or  more 
in  the  partnership  (based  on  the  value  of 
his  or  her  contribution]  or  who,  directly 
or  indirectly  with  other  directois, 
officers,  and  controlling  persons  of  such 
association  and  their  spouses  ant^  their 
immediate  family  members  who  ai-e  also 
affiliated  persons  of  the  association, 
owns  an  interest  of  25  percent  or  more 
in  the  partnership;  or 

(4]  Directly  or  indirectly  either  nlone 
or  with  his  or  her  spouse  and  the 
members  of  his  or  her  immediate  family 
who  are  also  affiliated  persons  of  the 
association,  owns  or  controls  10  percent 
or  more  of  any  class  of  equity  securities 
or  owns  or  controls,  with  othe.* 


directors,  officers,  and  controlling 
persons  of  such  association  and  tfieir 
spouses  and  their  immediate  family 
members  who  are  also  affiliated  persons 
of  the  association,  25  percent  or  more  of 
any  class  of  equity  securities;  and 

(5]  Any  trust  or  other  estate  in  which 
a  director,  o^icer,  or  controlling  person 
of  such  association  or  the  spouse  of  such 
person  has  a  substantial  beneficial 
interest  or  as  to  which  such  person  or 
his  or  her  spouse  serves  as  trustee  or  in 
a  similar  fiduciary  capacity. 

S  561.6    Audit  period. 

The  "audit  period"  of  a  savings 
association  means  the  twelve  month 
period  (or  other  period  in  the  case  of  a 
change  in  audit  period]  covered  by  the 
annual  audit  conducted  to  satisfy 
S  563.170. 

{561.7    BIF. 

The  term  "BIT*  means  the  Bank 
Insurance  Fimd  established  by  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1821  et  seq.) 

S561J    [Reeervedl 

S  561.9    Certificatt  account 

The  term  "certificate  account"  means 
a  savings  account  evidenced  by  a 
certificate  that  must  be  held  for  a  fixed 
or  minimum  term. 

S  561.10    Closed-end  consumer  credit 

The  term  "closed-end  consumer 
credit"  means  consumer  credit  other 
than  open -end  consumer  credit 

1561.11    Oostngdate. 

The  term  "closing  date"  means  any 
aimual  or  semiannual  closing  date. 

{  £61.12    Consumer  credit 

The  term  "consumer  credit"  means 
credit  extended  to  a  natural  person  for 
personal,  family,  or  household  purposes, 
including  loans  secured  by  liens  on  real 
estate  and  chattel  liens  secured  by 
mobile  homes  and  leases  of  personal 
property  to  consumers  that  may  be 
considered  the  functional  equivalent  of 
loans  on  personal  security:  Provided  the 
savings  association  relies  substantially 
upon  other  factors,  such  as  the  general 
credit  standing  of  the  borrower, 
guaranties,  or  security  other  than  the 
real  estate  or  mobile  home,  as  the 
primary  secxirity  for  the  loait 
Appropriate  evidence  to  demonstrate 
justification  for  such  reliance  should  be 
retained  in  a  savings  association's  files. 
Among  the  types  of  credit  included 
within  this  term  are  consumer  loans; 
educational  loans;  unsecured  loans  for 
real  property  alteration,  repair  or 
improvement  or  for  the  equipping  of 
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real  property;  loans  in  the  nature  of 
overdraft  protection;  and  credit 
extended  in  connection  with  credit 
cards. 

IS61.1S   Consumer  credn  daeeHled  ae  ■ 


The  term  "consumer  credit  classified 
as  a  loss"  means  closed-end  consumer 
credit  delinquent  120  days  or  more  (5 


monthly  payments  or  more]  and  open- 
end  consumer  credit  delinquent  180  days 
or  more  (7  zero  billing  cycles  or  more]. 
For  the  purposes  of  computing 
delinquency,  a  payment  of  90  percent  or 
more  of  the  contractual  payment  will  be 
considered  as  a  full  payment  If  a 
savings  association  can  clearly 
demonstrate  that  repayment  would 
occur  regardless  of  delinquency  status— 

Closeo-end  Consumer  Credit 


for  example,  the  loan  is  weU-secored  by 
collateral  and  is  in  the  process  of 
collection;  the  loan  is  supported  by  a 
valid  guarantee  or  Insiirance;  or  it  Is  a 
loan  where  claims  have  been  filed 
against  a  solvent  estate — then  such  loan 
need  not  be  classified  as  a  loss.  The 
following  table  illustrates  the 
delinquency  computation: 


Duadals 


3/10.. 
6/10„ 
7/10. 
6/10. 


3/10-4/OB.. 
6/10-7/08.. 
7/10-8/09.. 
8/10-9/08. 


NOV  ownqiMnL.. 
90  days  or  4  paym«nla„.. 
120  (tayt  or  5  paynwnti.. 
150  ^af%  or  6  p«ym<nte.. 


8k)w. 


Open-end  Consumer  Credit 


ZarobMno 

Days 

Oais 

Statwnsnt 

Day 

Cycta 

PiymMt  mord 

DMnquOTi 

1 

7 
S 
9 

1 
180 
210 
240 

6 
7 

a 

0 
ISO 
180 
210 

Mn  rMMiiMit                                                                                           

Stow. 

Lass.  * 

h^n  r^MAT^M^ 

teas.' 

>  Charg»«n  at  raqukvd  tV  1 563.46  occurs. 


1561.14   ControOIng  person. 

The  term  "controlling  person"  of  a 
savings  association  means  any  person 
or  entity  which,  either  directly  or 
indirectly,  or  acting  in  concert  with  one 
or  more  other  persons  or  entities,  owns, 
controls,  or  holds  with  power  to  vote,  or 
holds  proxies  representing,  ten  percent 
or  more  of  the  voting  shares  or  rights  of 
such  savings  association:  or  controls  in 
any  manner  the  election  or  appointment 
of  a  majority  of  the  directors  of  such 
savings  association.  However,  a  director 
of  a  savings'  association  will  not  be 
deemed  to  be  a  controlling  person  of 
such  savings  association  based  upon  his 
or  her  voting,  or  acting  in  concert  with 
other  directors  in  voting,  proxies: 

(a)  Obtained  in  connection  with  an 
annual  solicitation  of  proxies,  or 

(b]  Obtained  from  savings  account 
holders  and  borrowers  if  such  proxies 
are  voted  as  directed  by  a  majority  vote 
of  the  entire  board  of  directors  of  such 
association,  or  of  a  committee  of  such 
directors  if  such  committee's 
composition  and  authority  are 
controlled  by  a  majority  vote  of  the 
entire  board  and  if  its  authority  is 
revocable  by  such  a  majority. 

(661.1S    Corporation. 

The  terms  "Corporation"  and  'TDIC 
mean  the  Federal  Deposit  Insurance 
Corporation. 


1561.16    Demand  accounta. 

(a]  The  term  "demand  accotmts" 
means  non-interest-bearing  demand 
deposits  which  are  subject  to  check  or  to 
withdrawal  or  transfer  on  negotiable  or 
transferable  order  to  the  savings 
association  and  which  are  permitted  to 
be  issued  by  statute,  regulation,  or 
otherwise  and  are  payable  on  demand, 
as  provided  in  S  563.6(b]  of  this  chapter. 

(b]  Premiums,  whether  in  the  form  of 
merchandise,  credit  or  cash,  given  by  a 
savings  association  to  the  holder  of  a 
demand  deposit  shall  not  be  deemed  the 
payment  of  interest  on  a  demand 
deposit  if: 

(1]  The  premium  is  given  to  the  holder 
of  a  demand  deposit  only  upon  the 
opening  of  a  new  account  or  the 
addition  to,  or  renewal  of,  an  existing 
demand  account 

(2)  No  more  than  two  premiums  per 
account  are  given  within  a  twelve- 
month period:  and 

(3)  The  value  of  the  premium,  or  in  the 
case  of  articles  of  merchandise,  the  total 
cost  (including  shipping,  warehousing, 
packaging,  and  handling  costs]  does  not 
exceed  $10  for  deposits  of  less  than 
$5000  or  $20  for  deposits  of  $5000  or 
more. 

(c]  The  values  or  costs  of  the 
premiums  may  not  be  averaged. 

(d]  A  savings  association  may  not 
solicit  funds  for  deposit  on  the  basis  that 
the  savings  association  divide  the  funds 


into  several  accounts  for  the  purpose  of 
enabling  the  savings  association  to  pay 
the  depositor  more  than  two  premiums 
within  a  twelve-month  period  on  the 
solicited  funds. 

(e]  The  savings  association  shall 
retain  in  its  files  informatioa  necessary 
for  an  examiner  to  determine 
compliance  with  paragraph  (b]  of  diis 
section,  and  shall  make  such 
Information  available  to  the  examiner 
upon  request 

(f]  A  fee  paid  by  a  savings  association 
to  a  person  who  introduces  a  depositor 
to  the  savings  association  shall  not  be 
deemed  a  payment  of  interest  to  the 
depositor  if  the  fee: 

(1]  Consists  of  bonuses  in  cash  or 
merchandise  to  the  savings  association's 
employees  for  participation  in  an 
account  drive,  contest  or  other  incentive 
plan:  Provided.  That  such  bonuses  are 
tied  to  the  total  amount  of  deposits 
solicited:  or 

(2]  Is  paid  to  a  bona  fide  broker  if: 

(i)  The  broker  is  principally  engaged 
in  the  business  of  acting  as  a  broker  or 
dealer  in  regard  to  deposits,  securities, 
or  money  market  instruments; 

(ii]  The  relationship  between  the 
broker  and  savings  association  is 
memorialized  in  a  written  agreement  a 
copy  of  which  is  retained  by  the  savings 
association  and  made  available  to 
examiners;  and 


49548     Federal  Reglrter  /  Vol.  54.  No.  229  /  Thnreday,  November  30.  1989  /  Rules  and  Regdations 


(iii)  An  officer  of  the  broker  certifies 
that  no  portion  of  the  fee  paid  to  the 
broker  is  directly  or  Indirectly  passed  on 
to  the  depositor,  and  a  copy  of  the 
certification  is  given  to  the  savings 
association  to  be  retained  on  file  with 
the  agreement. 

(g]  A  savings  association's  absorption 
of  expenses  incident  to  providing  a 
normal  banking  function  or  its 
forbearance  from  charging  a  fee  in 
connection  with  such  a  service  is  not 
considered  a  paying  of  interest 

i  561.17    Deposit  t>roker. 

The  term  "deposit  broker"  means 
"deposit  broker"  as  defined  in  section 
29(0(1)  of  the  Federal  Deposit  Insurance 
Act. 

$561.18    Dirvctor. 

(a)  The  term  "director"  means  any 
director,  trustee,  or  other  person 
performing  similar  functions  with 
respect  to  any  organization  whether 
incorporated  or  unincorporated.  Such 
term  does  not  include  an  advisory 
director,  honorary  director,  director 
emeritus,  or  similar  person,  unless  the 
person  is  otherwise  performing 
functions  similar  to  those  of  a  director. 

(b)  The  term  "Director"  means  the 
Director  of  the  Office  of  Thrift 
Supervision  as  established  in  section  3 
of  the  Act 

{561.19    Rnanclal  instltutioa 

The  term  "financial  institution"  has 
the  same  meaning  as  tlie  term 
"depository  institution"  set  forth  in  12 
U.S.C.  1813(c)(1). 

{  581.20    Guaranteed  loan. 

The  term  "guaranteed  loan"  means  a 
loan  that  is  guaranteed,  including  a 
guarantee  to  repurchase,  in  whole  or  in 
part  or  as  to  which  a  commitment  to 
guarantee  has  been  made,  under  the 
provisions  of  any  of  the  following; 

(a)  The  Servicemen's  Readjustment 
Act  of  1944  or  Chapter  37  of  Title  38. 
United  Slates  Code; 

(b)  The  New  Communities  Act  of  1968; 

(c)  Section  221  or  section  224  of  the 
Foreign  Assistance  Act  of  1961,  as  in 
effect  prior  to  December  30, 1969;  or 

(d)  Section  221  or  section  222  of  the 
Foreign  Assistance  Act  of  1961,  as  in 
effect  on  December  30, 1963,  and 
thereafter. 

S  56 1 .2 1    Guaranteed  ot>ligatlon. 

The  term  "guaranteed  obligation" 
means  an  obligation  that  is  guaranteed, 
in  whole  or  in  part  or  as  to  which  a 
commitment  to  guarantee  has  been 
made  under  the  provisions  of  the  New 
Communities  Act  of  1968. 


{561.22    Holding  company  tffUtate. 

The  term  "holding  company  affiliate" 
of  a  savings  association  means  a 
savings  and  loan  holding  company  of 
which  such  savings  association  is  a 
subsidiary  and  any  other  subsidiary  of 
such  holding  company  other  than  a 
subsidiary  of  such  savings  association. 
The  term  "holding  company  affiliate" 
applies  to  an  uni.isured  institution  as  if 
such  institution  were  a  savings 
association.  For  purposes  of  this 
definition  of  "holding  company 
affiliate",  see  S  583.24  "Uninsured 
institution",  S  583.20  "Savings  and  loan 
holding  company",  {  583.23 
"Subsidiary".  S  583.2  "Affiliate",  and 
related  definitions  in  part  583  of  this 
chapter.  The  terra  "holding  company 
affiliate"  of  a  bank  means  a  bank 
holding  company  of  which  the  bank  is  a 
subsidiary  and  any  other  subsidiary  of 
such  holding  company.  For  purposes  of 
this  definition,  see  §  583  4  "Bank  holding 
company",  and  {  583.3  "Bank". 

{561.23    Home  mortgage. 

The  term  "home  mortgage"  means  a 
mortgage  on  real  estate  in  fee  simple,  or 
on  a  leasehold  of: 

(a)  Not  less  than  99  years  which  is 
renewable  or 

(b)  Not  less  than  50  years  from  the 
date  the  mortgage  was  executed,  which 
comprises  one  or  more  homes  or  other 
dwelling  units,  including  first  mortgages, 
real  estate  sales  contracts,  and  other 
classes  of  first  liens  commonly  given  to 
secure  advances  on  real  estate  by 
financial  institutions  in  the  State  where 
the  real  estate  is  located  which  are 
authorized  under  the  Federal  Home 
Loan  Bank  Act  to  become  members  of  a 
Federal  Home  Loan  Bank,  together  with 
any  credit  instrument  secured  thereby. 

{561.24    Immediate  family. 

The  term  "immediate  family"  of  any 
natural  person  means  the  following 
(whether  by  the  full  or  half  blood  or  by 
adoption): 

(a)  Such  person's  spouse,  father, 
mother,  children,  brothers,  sisters,  and 
grandchildren; 

(b)  The  father,  mother,  brothers,  and 
sisters  of  such  person's  spouse;  and 

(c)  The  spouse  of  a  child,  brother,  or 
sister  of  such  person. 

{561.25    Insured  loan. 

The  term  "insured  loan"  means  a  loan 
which  is  insured  in  whole  or  in  part,  or 
as  to  which  the  mortgagee  is  Insured,  in 
whole  or  in  part  or  as  to  which  a 
commitment  for  any  such  insurance  has 
been  made  under  the  provisions  of  the 
National  Housing  Act  or  the 
Servicemen's  Readjustment  Act  of  1944. 
or  Chapter  37  of  Title  38,  United  States 


Code,  as  now  or  hereafter  amended. 
Such  term  also  means  an  education  loan 
which  is  insured  by  the  U.S. 
Commissioner  of  Education  under  Part  B 
of  Title  IV  of  the  Higher  Education  Act 
of  1965  or  the  National  Vocational 
Student  Loan  Insurance  Act  of  1965,  as 
now  or  hereafter  amended,  or  which  is 
insured  by  a  State  which  has  pledged  its 
full  faith  and  credit  to  such  insurance,  or 
which  is  insured  by  a  State  or  nonprofit 
private  institution  or  organization  with 
which  the  U.S.  Commissioner  of 
Education  has  a  guaranty  agreement 
under  subsection  (c)  of  section  428  of  the 
Higher  Education  Act  of  1965. 

{561.26    Land  loan. 

The  term  "land  loan"  means  a  loaiu 

(a)  Secured  by  real  estate  upon  which 
all  facilities  and  improvements  have 
been  completely  installed,  as  required 
by  local  regulations  and  practices,  so 
that  it  is  entirely  prepared  for  the 
erection  of  structures; 

(b)  To  finance  the  purchase  of  land 
and  the  accomplishment  of  all 
improvements  required  to  convert  it  to 
developed  building  lots;  or 

(c)  Secured  by  land  upon  which  there 
is  no  structure. 

{  56 1 .27    Low-rent  housing. 

The  term  "low-rent  housing"  means 
real  estate  which  is,  or  which  is  being 
constructed,  remodeled,  rehabilitated, 
modernized,  or  renovated  to  be,  the 
subject  of  an  annual  contributions 
contract  for  low-rent  housing  under  the 
provisions  of  the  United  States  Housing 
Act  of  1937,  as  amended. 

{  561.28    Money  Market  Deposit  Accounts. 

(a)  Money  Market  Deposit  Accounts 
("MMDAs")  offered  by  Federal  savings 
associations  in  accordance  with  12 
U.S.C.  1464(b)(1)  and  by  state-chartered 
savings  associations  in  accordance  with 
applicable  state  law  are  savings 
accounts  on  which  interest  may  be  paid 
if  issued  subject  to  the  following 
limitations: 

(1)  The  savings  association  shall 
reserve  the  right  to  require  at  least 
seven  days'  notice  prior  to  withdrawal 
or  transfer  of  any  funds  in  the  account; 
and 

(2)(i)  The  depositor  is  authorized  by 
the  savings  association  to  make  no  more 
than  six  transfers  per  calendar  month  or 
statement  cycle  (or  similar  period)  of  at 
least  four  weeks  by  means  of 
preauthorized.  automatic  telephonic  or 
data  transmission  agreement  order,  or 
instruction  to  another  account  of  the 
depositor  at  the  same  savings 
association  to  the  savings  association 
itself,  or  to  a  third  party:  Provided.  That 
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no  more  than  tiiree  of  the  six  transfers 
provided  for  in  this  paragraph  (aM2K>) 
may  be  by  check,  draft  debit  card,  or 
similar  order  made  by  the  depositor  and 
payable  to  third  parties. 

(ii)  Savings  associations  may  permit 
holders  of  MMDAs  to  make  imlimited 
transfers  for  the  purpose  of  repaying 
loans  (except  overdraft  loans  on  the 
depositor's  demand  account)  and 
associated  expenses  at  the  same  savings 
association  (as  originator  or  servicer),  to 
make  unlimited  transfers  of  funds  from 
this  account  to  another  account  of  the 
same  depositor  at  the  same  savings 
association  or  to  make  unlimited 
payments  directly  to  the  depositor  from 
the  account  when  such  transfers  or 
payments  are  made  by  mail  messenger, 
automated  teller  machine,  or  in  person, 
or  when  such  payments  are  made  by 
telephone  (via  check  mailed  to  the 
depositor). 

(3)  In  order  to  ensure  that  no  more 
than  the  number  of  transfers  specified  in 
paragraph  (a)(2)(i)  of  this  section  are 
made,  a  savings  association  must  either 

(i)  Prevent  transfers  of  funds  in  excess 
of  the  limitations;  or 

(ii)  Adopt  procedures  to  monitor  those 
transfers  on  an  after-the-fact  basis  and 
contact  customers  who  exceed  the  limits 
on  more  than  an  occasional  basis.  For 
customers  who  continue  to  violate  those 
limits  after  being  contacted  by  the 
depository  savings  association  the 
depository  savings  association  must 
either  place  funds  in  another  account 
that  the  depositor  is  eligible  to  maintain 
or  take  away  the  account's  transfer  and 
draft  capacities. 

(iii)  Insured  savings  association  at 
their  option,  may  use  on  a  consistent 
basis  either  the  date  on  a  check  or  the 
date  it  is  paid  in  determining  whether 
the  transfer  limitations  within  the 
specified  interval  are  exceeded. 

(b)  Federal  savings  associations  may 
offer  MMDAs  to  any  depositor,  and 
state-chartered  savings  associations 
may  offer  MMDAs  to  any  depositor  not 
inconsistent  with  applicable  state  law. 

{561.29    Negotiable  Order  of  Wtthdrawal 
Accounts. 

(a)  Negotiable  Order  of  Withdrawal 
("NOW")  accounts  are  savings  accounts 
authorized  by  12  U.S.C.  1832  on  which 
the  savings  association  reserves  the 
right  to  require  at  least  seven  days' 
notice  prior  to  withdrawal  or  transfer  of 
any  funds  in  the  account 
P>)  For  purposes  of  12  U.S.C.  1832: 
(1)  An  organization  shall  be  deemed 
"operated  primarily  for  religious, 
philanthropic,  charitable,  educational,  or 
other  similar  purposes  and  *  •  •  not 
*  •  *  for  profit"  if  it  is  described  in 
sections  501(c)(3)  through  (13), 


501(c)(19),  or  528  of  the  Internal  Revenue 
Code;  and 

(2)  The  funds  of  a  sole  proprietorship 
or  unincorporated  business  owned  by  a 
husband  and  wife  shall  be  deemed 
beneficially  owned  by  "one  or  more 
individuals." 

{561.30    Nonresidential  construction  loan. 

The  term  "nonresidential  construction 
loan"  means  a  loan  for  construction  of 
other  than  one  or  more  dwelling  units. 

{  561.31    NonwWtdrawabte  account 

The  term  "nonwithdrawable  account" 
means  an  account  which  by  the  terms  of 
the  contract  of  the  accountholder'with 
the  savings  association  or  by  provisions 
of  state  law  cannot  be  paid  to  the 
accountholder  until  all  habilities, 
including  other  classes  of  share  liability 
of  the  savings  association  have  been 
fully  liquidated  and  paid  upon  the 
winding  up  of  the  savings  association  is 
referred  to  as  a  "nonwithdrawable 
account" 

{  56 1.32    Normal  lending  territory. 

(a)  Normal  lending  territory  is  the 
area  (1)  within  the  State  in  which  such 
savings  association's  principal  office  is 
located;  (2)  within  any  portion  of  a  circle 
with  a  radius  of  100  miles  from  the 
principal  office  which  is  outside  of  such 
State;  and  (3)  other  territory  in  which 
the  savings  association  was  operating 
on  June  27, 1934.  • 

(b)  Definitions.  For  the  purpose  of  this 
section,  the  term  "State"  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
possessions  of  die  United  States;  and  a 
county,  parish,  or  similar  political 
subdivision  of  a  State  is  the  unit  of 
"territory"  in  which  the  savings 
association  was  operating  on  June  27, 
1934. 

{561.33    Note  account 

The  term  "note  account"  means  a 
note,  subject  to  the  right  of  immediate 
call,  evidencing  funds  held  by 
depositories  electing  the  note  option 
under  applicable  United  States  Treasury 
Department  regulations.  Note  accounts 
are  not  savings  accounts  or  savings 
deposits. 

{561.34    Office. 

The  term  "Office"  means  the  Office  as 
established  in  Section  3  of  the  Act  or 
any  official  duly  authorized  to  act  on  its 
behalf.  Where  appropriate  in  context  it 
also  refers  to  the  Federal  Home  Loan 
Bank  Board  and  the  Federal  Savings  and 
Loan  Insurance  Corporation  as 
predecessor  agencies  to  the  Office. 


{S8t.35    Otfloer. 

The  term  "Officer"  means  the 
president  any  vice-president  (but  not  an 
assistant  vice-president  second  vice- 
president  or  other  vice  president  having 
authority  similar  to  an  assistant  or 
second  vice-president),  the  secretary. 
the  treasurer,  the  comptroller,  and  any 
other  person  performing  similar 
functions  with  respect  to  any 
organization  whether  incorporated  or 
unincorfKirated.  The  terra  "officer"  also 
includes  the  chairman  of  the  board  of 
directors  if  the  chairman  is  authorized 
by  the  charter  or  by-laws  of  the 
organization  to  participate  in  its 
operating  management  or  if  the 
chairman  in  fact  participates  in  such 
management. 

{561.36    Open-end  consumer  credit 

The  term  "open-end  credit"  means 
credit  as  defined  in  Regulation  Z  (12 
CFR  22e.2(a){20)). 

{56U7    Parent  convtany:  subsidiary. 

The  terms  "parent  company"  and 
"subsidiary"  have  the  meanings  given  to 
them  by  II  583.15  and  583.23  of  this 
chapter,  respectively. 

{561.38    Political  subdivision. 

The  term  "political  subdivision" 
includes  any  subdivision  of  a  public 
unit  any  principal  department  of  such 
pubhc  unit: 

(a)  The  creation  of  which  subdivision 
or  department  has  been  expressly 
authorized  by  state  statute. 

(b)  To  which  some  functions  of 
government  have  been  delegated  by 
state  statute,  and 

(c)  To  which  funds  have  been 
allocated  by  statute  or  ordinance  for  its 
exclusive  use  and  control.  It  also 
includes  drainage,  irrigation,  navigation, 
improvement  levee,  sanitary,  school  or 
power  districts  and  bridge  or  port 
authorities  and  other  special  districts 
created  by  state  statute  or  compacts 
between  the  states.  Excluded  from  the 
term  are  subordinate  or  nonautonomous 
divisions,  agencies  or  boards  within 
principal  departments. 

{561.39    Principal  office. 

The  term  "principal  office"  means  the 
home  office  of  a  savings  association 
established  as  such  in  conformity  with 
the  laws  under  which  the  savings 
association  is  organized. 

{561.40    Public  untt. 

The  term  "public  miit"  means  die 
United  States,  any  state  of  die  United 
States,  the  District  of  Columbia,  any 
territory  of  the  United  States,  Puerto 
Rico,  the  Virgin  Islands,  any  county,  any 
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municipaiity  or  any  political  subdivision 
thereof. 

f  561.41    8A1F. 

The  term  "SAff"  means  the  Savings 
Association  Insurance  Fund,  established 
by  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1811  et  seq.]. 

8  561.42    Saving*  account 

The  term  "savings  account"  means 
any  withdrawable  account,  except  a 
demand  accoimt  as  defmed  in  (  $  563.6 
and  561.16  of  this  Chapter,  a  tax  and 
loan  account  a  note  account  a  United 
States  Treasury  general  account  or  a 
United  States  Treasury  time  deposit- 
open  account 

S  561.43    Savings  association. 

The  term  "savings  association"  means 
a  savings  association  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  the  deposits  of  which  are 
insured  by  the  Corporation.  It  includes  a 
Federal  savings  association  or  Federal 
savings  bank,  chartered  under  section  5 
of  the  Act  or  a  building  and  loan, 
savings  and  loan,  or  homestead 
association,  or  a  cooperative  bank 
(other  than  a  cooperative  bank  which  is 
a  State  bank  as  defined  in  section  3(a)(2) 
of  the  Federal  Deposit  Insurance  Act) 
organized  and  operating  according  to 
the  laws  of  the  State  in  which  it  is 
chartered  or  organized,  or  a  corporation 


(other  than  a  bank  as  defined  in  section 
3(a)(1)  of  the  Federal  Deposit  Insurance 
Act)  that  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
and  the  Director  of  the  OfHce  of  Thrift 
Supervision  joinUy  determine  to  be 
operating  substantially  in  the  same 
manner  as  a  savings  association. 

$561.44    Security. 

The  term  "security"  means  any  non- 
withdrawable  account  note,  stock, 
treasury  stock,  bond,  debentiu*. 
evidence  of  indebtedness,  certificate  of 
interest  or  participation  in  any  profit- 
sharing  agreement  collateral-trust 
certificate,  preorganization  certificate  or 
subscription,  transferable  share, 
investment  contract  voting-trust 
certificate,  or,  in  general  any  interest  or 
instrument  commonly  known  as  a 
"seauity,"  or  any  certificate  of  interest 
or  participation  in,  temporary  or  interim 
certificate  for,  receipt  for,  guarantee  of, 
or  warrant  or  right  to  subscribe  to  or 
purchase,  any  of  the  foregoing,  except 
that  a  "security"  shall  not  include  an 
account  or  deposit  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

§  561.45    S«rv1c«  corporation. 

The  term  "service  corporation"  means 
any  corporation,  the  majority  of  the 
capital  stock  of  which  is  owned  by  one 
or  more  savings  associations  and  which 
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engages,  direcUy  or  indirectly,  in  any 
activities  similar  to  activities  which  may 
be  engaged  in  by  a  service  corporation 
in  which  a  Federal  savings  association 
may  invest  under  S  545.74  of  this 
chapter. 

{561.46    Ssrvic*  corporation  affiliate. 

The  term  "service  corporation 
affiUate"  of  a  savings  association  means 
any  service  corporation  which  is  an 
affiliate  of  a  savings  association. 

S  561.47    Slow  consumer  credit 

The  term  "slow  consumer  credit" 
means  closed-end  consumer  credit 
delinquent  90  to  119  days  (4  monthly 
payments)  and  open-end  consumer 
credit  delinquent  90  to  179  days  { 4-to-6 
zero  billing  cycles).  For  the  purposes  of 
computing  delinquency,  a  payment  of  90 
percent  or  more  of  the  contractual 
payment  will  be  considered  as  a  full 
payment  If  an  association  can  clearly 
demonstrate  that  repayment  would 
occur  regardless  of  delinquency  status — 
for  example,  the  loan  is  well-secured  by 
collateral  and  is  in  the  process  of 
collection;  the  loan  is  supported  by  a 
valid  guarantee  or  insurance;  or  it  is  a 
loan  where  the  claims  have  been  filed 
against  a  solvent  estate — then  such  loan 
need  not  be  classified  as  "slow 
consumer  credit"  The  following  table 
illustrates  the  delinquency  computation: 


Due  data 


Dalnquency  statu* 


Ctasaification 


3/10  „ 
4/10._ 
5/10_ 
6/10„ 


3/10-4/09.. 
4/1O-«/0e.. 
4/10-6/00.. 
6/1O-7/00_ 


Not  itoinquent 

30  days  or  2  payments.. 
60  days  or  3  payments.. 
00  daya  or  4  payments.. 


Slow. 


Open-End  Consumer  Credit 


Statemani 


ZerotMiHng 


Day       Ofd* 


Daya 


Payment  fecord 


DoinQuent 


Qass 


1 

30 

60 

80 

120 

ISO 

180 


No  payment . 
No  payment. 
No  payment . 
No  payment. 
No  payment.. 
No  payment. 


0 
5 

30 

60 

90 

120 

150 


Slow. 
Slow. 
Slow. 


8561.46    Slow  loans. 

With  respect  to  loans  on  the  seciulty 
of  a  "home,"  as  defined  in  8  541.14  of 
this  chapter,  which  is  owner-occupied, 
the  term  "slow  loans"  means: 

(a)  Any  loan  or  land  contract  less  than 
1  year  old  which  is  the  equivalent  of  60 
days  (2  months)  or  more  contractually 
delinquent  or 


(b)  Any  loan  or  land  contract  that  is 
from  1  year  to  7  years  old  which  is  the 
equivalent  of  90  days  (3  months)  or  more 
contractually  delinquent  or 

(c)  Any  loan  or  land  contract  more 
than  7  years  old  which  is  the  equivalent 
of  90  days  (3  months)  or  more 
contractually  delinquent  unless  10  out  of 


the  last  12  contractually  required 
payments  have  been  made;  or 

(d)  Any  mortgage  loan,  deed  or  trust 
or  land  contract  on  which  taxes  on  the 
seciuity  are  due  and  unpaid  for  the 
equivalent  of  two  or  more  years;  or 

(e)  Any  loan  or  land  contract  that  has 
been  modified  or  refinanced  within  the 
preceding  12  months,  while 


I 

Fed«al  Regtoter  /  Vol.  54.  Na  229  /  Thursday,  November  Sq  1989  /  Rnles  and  Regulations 


A9SS1 


contractnaliy  delinquent  except  a 
mortgage  loan  or  land  contract 
« (1)  More  than  2  years  old  and  less 
than  30  days  (1  month)  contractually 
delinquent  at  the  time  of  the 
modification  or  refinancing  and  not 
previously  modified  or  refinanced 
during  the  past  60  months  or  the  life  of 
the  loan,  whichever  period  is  shorter,  or 
(2)  Modified  or  refinanced  to  provide 
for  payment  of  real  estate  taxes,  other 
govenunental  assessments,  hazard 
insurance  premiums,  mortgage  life 
insurance  or  disability  Insurance 
premiums  where  the  savings  association 
is  the  assignee  or  beneficiary  of  the 
insurance,  or  water  or  sewer  rent  or 
charges,  if  provision  is  made  for 
payment  of  the  funds  so  advanced 
within  the  succeeding  12  months. 

(f)  In  computing  delinquencies  for 
purposes  of  this  section,  any  loan  as  to 
which  the  savings  association  has  the 
benefit  of  any  guaranty  by  the  FDIC  as 
successor  to  the  Federal  Savings  and 
Loan  Insurance  Corporation  shall  be 
considered  to  be  current  as  of  the  date 
such  guaranty  becomes  effective  with 
respect  to  that  particular  loan  and  only 
subsequent  delinquencies  shall  be 
counted  in  determining  whether  the  loan 
is  slow. 

(g)  Any  loan  or  land  contract  that  has 
been  made,  extended  or  continued 
beyond  the  term  permitted  by  applicable 
lending  limitations. 

Provided,  That  any  mortgage  loan,  deed 
of  trust  or  land  contract  on  which  the 
total  indebtedness  is  less  than  60 
percent  of  the  original  amount  any  loan 
on  which  all  contractually  required 
payments  have  been  made  during  the 
preceding  12  months  and  any  loan  on 
which  payments  are  being  deferred 
pursuant  to  the  Soldiers'  and  Sailors' 
Qvil  Relief  Act  of  1940,  as  amended, 
shaU  not  be  considered  to  be  a  slow 
loan  under  this  section. 

8  561.49    [Reserved] 

8  561  JO    State. 

The  term  "State"  means  a  State,  the 
District  of  Coliunbia,  Guam,  Puerto  Rico, 
and  the  Virgin  Islands  of  the  United 
States. 

8561J1    SubordlrartMl  debt  aecurtty. 

The  term  "subordinated  debt  security" 
means  any  luisecured  note,  debentiu«, 
or  other  debt  security  issued  by  a 
savings  association  and  subordinated  on 
liquidation  to  all  claims  having  the  same 
priority  as  account  holders  or  any  higher 
priority. 

8  561.52    Tn  and  loan  account 

The  term  "tax  and  loan  account" 
means  an  account  the  balance  of  which 


is  subject  to  the  right  of  immediate 
withdrawal  established  for  receipt  of 
payments  of  Federal  taxes  and  certain 
United  States  obligations.  Such  accounts 
are  not  savings  accounts  or  savings 
deposits. 

8  561.53    United  Statee  Treaeury  General 

The  term  'XJmted  States  Treasury 
General  Account"  means  an  account 
maintained  in  the  name  of  the  United 
States  Treasury  the  balance  of  which  is 
subject  to  the  right  of  immediate 
withdrawal  except  in  the  case  of  the 
closure  of  the  member,  and  in  which  a 
zero  balance  may  be  maintained.  Such 
accounts  are  not  savings  accounts  or 
savings  deposits. 

8  561J4    United  States  Treasury  Thne 
Deposit  Open  Account 

The  term  "United  States  Treasury 
Time  Deposit  Open  Account"  means  a 
non-interest-bearing  account  maintained 
in  the  name  of  the  United  States 
Treasury  which  may  not  be  withdrawn 
prior  to  the  expiration  of  30  days' 
written  notice  from  the  United  States 
Treasury,  or  such  other  period  of  notice 
as  the  Treasiuy  may  require.  Such 
accounts  are  not  savings  accotmts  or 
savings  deposits. 

8  561.55    WKh  recourse. 

(a)  The  term  "with  recourse"  means, 
in  connection  with  the  sale  of  a  loan  or  a 
participation  interest  in  a  loan,  an 
agreement  or  arrangement  under  which 
the  purchaser  is  to  be  entitied  to  receive 
from  the  seller  a  sum  of  money  or  thing 
of  value,  whether  tangible  or  intangible 
(including  any  substitution),  upon 
default  in  payment  of  any  loan  involved 
or  any  part  thereof  or  to  withhold  or  to 
have  withheld  from  the  seller  a  sum  of 
money  or  anything  of  value  by  way  of 
security  against  default.  The  recourse 
liabihty  resulting  from  a  sale  with 
recourse  shall  be  the  total  book  value  of 
any  loan  sold  with  recourse  less: 

(1)  The  amount  of  any  insurance  or 
guarantee  against  loss  in  the  event  of 
default  provided  by  a  third  party, 

(2)  The  amount  of  any  loss  to  be  borne 
by  the  purchaser  in  the  event  of  default 
and 

(3)  The  amount  of  any  loss  resulting 
from  a  recourse  obligation  entered  on 
the  books  and  records  of  the  savings 
association. 

(b)  The  term  "with  recourse"  does  not 
include  loans  or  interests  tiierein  where 
the  agreement  of  sale  provides  for  the 
savings  association  directiy  or  indirecdy 

(1)  To  hold  or  retain  a  subordinate 
interest  in  a  specified  percentage  of  the 
loans  or  interests;  or 


(2)  To  guarantee  against  loss  up  to  a 
specified  percentage  of  the  loans  or 
interests,  wliich  specified  percentage 
shall  not  exceed  ten  percent  of  the 
outstanding  balance  of  the  loans  or 
interests  at  the  time  of  sale:  Provided. 
That  the  savings  association  designates 
reserves  as  provided  in 
8  567.2(b)(4)(ii)(A)  of  this  subdiapter  for 
the  subordinate  interest  or  guarantee. 

PART  SeS-OPERATIONS 
Subpart  A— Accounts 

563.1  Form  of  account 

563.2  Simple  form  of  certificata;  paMbooks. 
563  J    Long  form  of  membership  certificate. 

563.4  Brokered  deposits. 

563.5  Securities:  Statement  of  non- 
insurance. 

563.6  Payment  of  accounts  on  demand. 

563.7  Fixad-tenn  accounts  (certificats 
accounts). 

563.8  Negotiable  order  of  withdrawal 
accounts  authorized. 

563.9  Eurodollar  depoaita. 

563.10  Eaminga-based  ecooants. 

Subpart  a— Operation  and  Structure 

563.22    Merger,  oonaobdation.  purchaae  or 
sale  of  assets,  or  assumption  of 
liabilities. 

563.24    Sales  plans;  giveawajrs. 

563.27    Advertising. 

563.29    Name  of  aaaociatioa. 

563.32  Payment  of  tmstee  fees  oo  pension 
trust  accounts. 

563.33  Directors,  offioen,  and  employees. 

563.34  Deposit  relationafaipe  invohnng 
affiliated  persons. 

583.35  ResthctioDS  involving  loan  aervices. 

563.36  [Reserved) 

563.37  Operation  of  aerrice  oorporatiafi. 
liability  of  aavtoes  aaaociation  for  debt  of 
service  corporation. 

563.38  Salvage  power  of  savings  association 
to  assist  service  corporation. 

563.38    Employment  contracts. 

563.40  Restrictions  on  loan  procurement 
fees,  kickbacks  and  unearned  fees. 

563.41  Restrictions  on  real  property 
transactions  with  affiliates  and  aSQiated 
persons. 

563.43  Restrictions  on  loans  and  other 
investments  involving  affUiates  and 
affiliated  persons. 

563.44  Loans  involving  mortgage  insurance. 

563.45  Disclosure. 

563.46  Charge-off  of  ooasumer  credit 
classified  as  a  loss. 

563.47  Pension  plans. 

563.48  Flood  disaster  protection. 

Subpart  C—Securitiee  and  BofTOwinge 

563.72    Form,  return,  and  maturity  of 

securities. 
5A3.74    Mutual  capital  certificates. 
563.75    Mandatorily  redeemable  preferred 

stock. 

563.80  Borrowing  limitations. 

563.81  bsuanoe  of  subordinated  debt 
securities. 


49552     Fedeiral  Register  /  Vol.  54.  No.  229  /  Thuisday.  November  30.  1989  /  Rules  and  Regulations 


583.M    Transfer  and  repurchase  of 
government  seoirities. 

Subpart  D— InvMtnwnt  Limitations 

563.90    Appraisals  on  loans  outside  lending 
area. 

563.93  Loans  to  one  borrower. 

563.94  Mortgage  transactions  with  the 
Federal  Home  Loan  Mortgage 
Corporation. 

563.95  Investment  in  State  housing 
corporations. 

563.96  Limitation  on  investment  in  accounts 
of  commercial  banks  and  thiift 
institutions  and  in  debt  securities  hedged 
with  forward  commitments. 

563.97  Loans  in  excess  of  90  percent  of 
value. 

563.98  Regulation  of  equity  risk  investment 
in  equity  securities,  real  estate,  service 
corporations,  operating  subsidiaries, 
certain  land  loans,  and  nonresidential 
construction  loans. 

563.99  Fixed-rate  and  adjustable-rate 
mortgage  loan  disclosures,  adjustment 
notices,  and  interest  rate  caps. 

Subpart  E— Umlts  Tied  to  Capital  Levels 

563.131  Liability  growth. 

563.132  Securities  issued  through 
subsidiaries. 

563.133  Sale  of  Federal  Home  Loan 
Mortgage  Corporation  preferred  stock. 

Subpart  F— Financial  Management  Policies 

563.160  Classification  of  certain  assets. 

563.161  Management  and  financial  policies. 

563.170  Examinations  and  audits; 
appraisals;  establishment  and 
maintenance  of  records. 

563.171  Appraisal  policies  and  practices  of 
savings  associations  and  service 
corporations. 

563.172  Re-evaluation  of  assets;  adjustment 
of  book  value:  adjustment  charges. 

563.173  Forward  commitments. 

563.174  Futures  transactions. 

563.175  Financial  options  transactions. 

563.176  Intercst-rate-risk-management 
procedures. 

563.177  Procedures  for  monitoring  Bank 
Secrecy  Act  compliance. 

Subpart  O— Reporting  and  Bonding 

563.180  Criminal  referrals  and  other  reports 
or  statements. 

563.181  Reports  of  change  in  control  of 
mutual  savings  associations. 

563.183    Reports  of  change  in  chief  executive 
officer  or  director  other  reports;  form 
and  filing  of  such  reports. 

563.190  Bonds  for  directors,  officers, 
employees,  and  agents;  form  of  and 
amount  of  bonds. 

563.191  Bonds  for  agents. 

563.192  Safe  deposit  business. 

Subpart  H— Accounting 

563.231  Premiums  and  discounts  with 
respect  to  loans. 

563.232  preserved] 

563.233  Accounting  principles  and 
procedures. 

563.234  Accounting  for  troubled  debt 
restructuring. 


Authority:  Sec  2, 48  Stat  128,  as  amended 
(12  U.S.C  1462):  sec.  3,  as  added  by  sec.  301, 
103  Stat.  278  (12  U.S.Q  1462a);  sec.  4,  as 
added  by  sec  301, 103  Stat  280  (12  U.S.C. 
1463);  sec  5,  48  Stat.  132,  as  amended  (12 
U.S.C  1464):  sec  10,  as  added  by  sec.  301, 103 
Stat.  318  (12  U.S.C  1467a);  sec  11.  as  added 
by  sec  301, 103  Stat.  342  (12  U.S.C.  1468);  sec. 
18,  64  Stat.  891,  as  amended  by  sec.  321, 103 
Stat.  287  (12  U.S.C.  1828):  sec  1204, 101  Stat. 
662  (12  U.S.C.  3806);  sec.  202.  87  Stat.  982,  as 
amended  (42  U.S.C.  4106). 

Subpart  A— Accounts 

9  563.1    Form  of  account 

(a)  Submission  for  approval.  All 
savings  associations  prior  to 
conimencing  operations  shall  have  filed 
with  the  Office  for  approval  forms  of  all 
accounts  and  securities  proposed  to  be 
issued  by  the  applicant  as  a  savings 
association.  An  applicant  also  shall 
submit  for  approval  its  charter, 
constitution,  and  bylaws,  and  all 
amendments  thereto,  affecting  its 
accounts  or  securities.  No  savings 
association  shall  issue: 

(1)  Any  form  of  account  (except  NOW 
accounts  as  defined  in  §  541.9  of  this 
chapter]  without"  complying  with  the 
requirements  of  paragraph  (b)  of  this 
section;  or 

(2)  Any  security  that  has  not  been 
approved  in  writing  by  the  Office. 
Notwithstanding  any  other  delegation  of 
the  authority  granted  under  this 
paragraph  (a],  the  Chief  Counsel  or  his 
or  her  designee,  are  delegated  exclusive 
authority  to  exercise  the  Office's 
approval  authority  under  this  paragraph 
(a)  with  respect  to  preferred  stock 
security  forms  and  amendments  thereto 
for  mandatorily  redeemable  preferred 
stock  and  preferred  stock  redeemable  at 
the  option  of  the  issuer.  Any  savings 
association  which  amends  its  charter, 
constitution,  or  bylaws  affecting  its 
accoimts  or  securities  promptly  shall 
transmit  such  amendments  to  the  Office 
for  approval.  Except  with  the  written 
approval  of  the  Office,  no  savings 
association  may  issue  or  have 
outstanding  any  class  of  account  having 
preference,  whether  as  to  time  or 
amount  in  the  event  of  hquidation,  over 
any  other  class  of  account:  Provided, 
That  where  there  may  be  a  change  from 
one  type  of  account  to  another,  a 
reasonable  time,  to  be  determined  by 
the  Office  may  be  allowed  to  effect  such 
change.  Each  savings  association  shall 
cause  a  true  copy  of  its  charter  and 
bylaws  and  all  amendments  thereto  to 
be  available  to  accountholders  at  all 
times  in  each  office  of  the  savings 
association  and  shall  upon  request 
deliver  to  any  accountholders  a  copy  of 
such  charter,  constitution,  bylaws,  and 
amendments. 


(b)  Filing.  Prior  to  issuing  any  form  of 
account,  a  savings  association  shall  file 
with  the  Office:  ^ 

(1)  The  form  of  account  and 

(2)  An  opinion  of  its  legal  coimsel  that 
the  form  complies  with  the  requirements 
of  applicable  law  and  regulations  and 
the  association's  charter  and  bylaws. 

If  the  account  is  issued  in  negotiable 
instrument  form,  the  opinion  must  state 
expressly  that  the  form  so  qualifies 
under  applicable  law.  Filing  shall  be 
made  by  deUvering  a  copy  of  the  form 
and  legal  opinion  to  the  savings 
association's  District  Director  (as 
defined  in  S  541.9  of  this  chapter).  The 
savings  association  shall  retain  a  copy 
of  the  opinion  for  as  long  as  accoimts  in 
that  form  are  outstanding.  The 
requirements  of  this  paragraph  (b)  shall 
not  apply  if  a  savings  association  issues 
a  form  of  accoimt  that  has  been 
approved  by  the  Office  for  use  by  saving 
associations. 

S  S63.2    Simple  form  of  cortlflcsf; 
passbooks. 

A  mutual  savings  association  which, 
in  accordance  with  State  law.  includes 
in  its  charter,  constitution,  or  bylaws  a 
clear  provision  that  all  shareholders  are 
members  and  shall  share  equally  in 
earnings  and  in  assets  (except  for  bonus 
payments  under  a  bonus  plan)  pro  rata 
to  paid-in  value,  plus  credited  dividends, 
and  that  the  savings  association  shall 
not  directly  or  indirectly  charge  any 
membership,  admission,  repurchase, 
withdrawal,  or  any  other  fee  or  sum  of 
money  for  the  privilege  of  becoming, 
remaining,  or  ceasing  to  be  a  member  of 
the  savings  association,  may  issue  a 
simple  form  of  savings  or  investment 
certificate  or  a  passbook,  which  need 
not  contain  any  membership  certificate 
or  any  statement  of  the  dividend, 
withdrawal,  or  other  rights  of  members. 

§  563.3    Long  form  of  membership 
certificate. 

Every  share,  membership,  or  deposit 
certificate,  passbook  or  other  instnmient 
evidencing  a  withdrawable  Investment 
hereafter  issued  by  a  savings 
association,  which  pays  or  proposes  to 
pay  a  different  rate  of  dividends  or 
interest  upon  different  classes  of  shares 
or  securities,  which  prefers,  or  proposes 
to  prefer,  either  as  to  time  or  amoimt  of 
participation  in  earnings  or  assets 
(except  by  way  of  a  bonus  plan),  any 
one  or  more  classes  of  shares  or 
securities,  or  which  charges  directly  or 
indirectly  any  membership,  admission, 
repurchase,  withdrawal,  or  any  other  fee 
or  sum  of  money  for  the  privilege  of 
becoming,  remaining,  or  ceasing  to  be  a 
saver  or  investor  in  the  savings 
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association  must,  unless  the  Office 
specifically  permits  omission  of  one  or 
more  of  such  recitals,  include  in  its 
provisions,  and  display  in  easily  read 
type,  a  full  and  understandable 
statement  of  the  method  of  maturing 
such  contracts,  the  rate  of  interest  paid, 
or  the  dividend  provisions,  or  both, 
under  which  the  savings  association 
operates,  and  the  charge  or  charges,  if 
any.  for  the  privilege  of  becoming, 
remaining,  or  ceasing  to  be  a  saver  or 
Investor  in  the  savings  association. 

S  563.4    Brokered  deposits. 

(a)  For  purposes  of  this  section,  the 
term  "brokered  deposits"  means  any 
accoimt  obtained  or  placed  by  or 
through  a  deposit  broker,  as  defined  in 
S  561.17  of  this  subchapter. 

(b)  For  purposes  of  this  section,  the 
term  "regidatory  capital  requirement" 
means  the  greater  of: 

(1)  An  amount  equal  to  at  least  three 
percent  of  all  Uabilities  (i.e.  total  assets, 
net  of  the  follovmg:  loans  in  process, 
specific  reserves,  and  deferred  credits 
other  than  deferred  taxes:  minus 
regulatory  capital  as  defined  by  |  567.1 
of  this  subchapter): 

(2)  The  minimum  regulatory  capital 
required  by  {  567.2  of  this  subchapter,  or 

(3)  Any  regulatory  capital  requirement 
imposed  upon  the  savings  association 
by  a  supervisory  agreement  or  imposed 
as  a  condition  to  any  consent  or 
approval  granted  by  the  Office  with 
respect  to  the  savings  association. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  savings 
association  which  does  not  meet  or 
exceed  the  regulatory  capital 
requirement  set  forth  in  paragraph  (b)  of 
this  section  may  commit  to  accept 
brokered  deposits  if  the  amount  of  such 
deposits,  together  with  the  total  amount 
of  all  other  brokered  deposits  then 
outstanding,  would  exceed  five  percent 
of  its  total  deposits. 

(d)  A  savings  association  that  does 
not  meet  the  regulatory  capital 
requirement  set  forth  in  paragraph  (b)  of 
this  section  may  apply  to  its  District 
Director  for  a  waiver  of  the  provisions  of 
paragraph  (c)  of  this  section.  The 
District  Director  may  grant  such  a 
waiver  in  writing  for  a  period  not  to 
exceed  one  year,  upon  finding  that: 

(1)  The  savings  association  would 
suffer  or  is  likely  to  suffer  from  either  a 
shortage  of  Uquidlty  or  a  substantial 
dissipation  of  assets  if  it  were  not  able 
to  accept  additional  brokered  deposits; 

(2)  Other  methods  of  raising 
additional  funds  would  pose  a  greater 
risk  of  adverse  effects  on  the  financial 
state  of  the  savings  association  or  would 
increase  costs  to  the  Corporation;  and 


(3)  The  savings  association's  board  of 
directors  has  adopted  a  plan  of  action 
which  is.  in  the  opinion  of  the  District 
Director,  reasonably  designed  to  reduce 
the  savings  association's  outstanding 
brokered  deposits  to  comply  with 
paragraph  (c)  of  this  section  within  two 
years  of  the  date  that  such  waiver  is 
granted. 

Material  deviations  from  such  a  plan,  in 
the  absence  or  approval  in  writing  of 
such  deviation  by  the  District  Director, 
shall  constitute  a  violation  of  this 
section. 

S563.S    Securities:  Statement  of  no«>- 
Ineursnce. 

Every  security  Issued  by  a  savings 
association  must  include  in  its 
provisions  a  clear  statement  that  the 
security  is  not  insured  by  the  Federal 
Deposit  Insurance  Corporation. 

S  563.A    Payment  of  sccounts  on  demand. 

(a)  Except  for  demand  accounts,  tax 
and  loan  accounts,  note  accounts,  and 
United  States  Treasury  general 
accounts,  as  defined  in  Part  561  of  this 
chapter,  no  savings  association  shall 
issue  any  account,  or  advertise  or 
represent  that  it  will  pay  holders  of  its 
accounts,  on  demand. 

(b)  As  used  in  paragraph  (a)  of  this 
section,  accounts  payable  on  demand 
are: 

(1)  Accounts  with  an  original  maturity 
or  required  notice  period  of  less  than 
seven  days; 

(2)  Accounts  for  which  the  savings 
association  does  not  reserve  the  right  to 
require  at  least  seven  days'  written 
notice  prior  to  withdrawal  or  transfer  of 
funds  in  the  account  or 

(3)  Savings  accounts  held  by 
depositors  ineligible  to  hold  negotiable 
order  of  withdrawal  accounts  under  12 
U.S.C.  1832,  the  savings  association 
authorizes  the  depositor  to  exceed  the 
transaction  limitations  set  forth  in 

S  561.28(a)(2)  of  this  subchapter  despite 
any  matiuity  requirements  or  notice  of 
withdrawal  requirements  which  may  be 
imposed  or  reserved. 

(c)  A  savings  association  may  provide 
in  any  time  deposit  contract  that  if  the 
deposit  or  any  portion  thereof  is 
withdrawn  not  more  than  ten  days  after 
a  maturity  date,  interest  will  continue  to 
be  paid  for  such  period.  The  payment  of 
such  interest  is  not  payment  of  interest 
on  a  demand  deposit. 

(d)  A  savings  association  may 
continue  to  pay  interest  for  a  period 
between  a  maturity  date  and  the  date  of 
renewal  of  the  deposit:  Provided,  That 
such  certificate  is  renewed  not  more 
than  ten  days  after  maturity.  The 
payment  of  such  interest  is  not  payment 
of  interest  on  a  demand  deposit 


I  S63.7    Fbced-term  accounts  (certMcste 
accounts). 

(a)  General.  Subject  to  the 
requirements  of  this  section,  a  savings 
association  may  offer  certificate 
accounts,  as  defined  in  |  561.9  of  this 
part  in  such  form  as  the  board  of 
directors  of  the  savings  association  may 
authorize  by  resolution.  With  respect  to 
any  time  deposit  a  savings  association 
may  Impose  a  penalty  for  early 
withdrawal,  subject  to  the  limitations  in 
paragraph  (e)  of  this  section.' 

(b)  Payment  of  interest  or  other 
earnings.  A  savings  association  may  pay 
earnings  on  a  certificate  account  at  a 
rate  or  anticipated  rate  of  return 
determined  at  the  time  that  the  account 
is  accepted.  The  rate  or  anticipated  rate 
on  a  certificate  account  either  may  be 
fixed  or  may  vary  according  to  a 
schedule,  index,  or  formula  specified  at 
the  time  that  the  account  is  accepted. 

(c)  Limitations.  In  issuing  certificate 
accounts,  no  savings  association  shall: 

(1)  Accept  any  fixed-term  account  for 
a  term  of  less  than  seven  days;  or 

(2)  Issue  any  form  of  certificate 
account  unless  the  association  has 
compUed  with  the  requirements  of 
i  563.1  of  this  part 

(d)  Disclosure.  Each  certificate 
account  shall  include  in  its  provisions 
and  display  in  easily  read  type: 

(1)  The  rate  or  anticipated  rate  of 
earnings  to  be  paid;  the  basis, 
frequency,  extent  and  limits  of  any 
variation  in  the  rate  over  the  term  of  the 
account  and  the  dates  or  frequency  at 
which  earnings  are  distributable; 

(2)  The  amount  of  the  account  and  the 
date  of  its  issuance; 

(3)  The  minimum  term  (or  for  a 
savings  deposit  the  term]  and  minimum- 
balance  requirement 

(4)  Any  provisions  limiting  the  right  of 
the  accountholder  to  make  additions  to 
the  account  or  to  withdraw  all  or  any 
portion  of  the  account  prior  to  its 
maturity: 

(5)  Any  penalty  or  penalties  for 
withdrawal  prior  to  expiration  of  the 
term; 

(6)  Any  provisions  relating  to 
redemption,  call  or  repurchase: 


■  Savinsi  aaaociatians  arc  adviMd  that  for 
purpoaat  of  Regulation  D  reaerve  r«quii«iiieiiti 
impoaed  by  tiw  Federal  Reaerve  Board,  aariy 
withdrawal  penaltiei  may  tw  required  to  diatinguiah 
time  depoaiti  froa  demand  depoaita.  The  penalty, 
seven  dayi'  intereaL  applie*  only  to  withdirawala 
within  the  firat  alx  dayi  after  a  time  d«po«t  ia 
opened  See  FRB  Docket  No  R-06S6  fMarch  17. 
1906).  Early  withdrawal  penalbet  alao  may  l>e 
required  under  Regulabon  D  to  diituiguiah 
nonperaonal  time  depoaita  with  maturitiaa  of  kaaa 
than  eighteen  month*  for  nonperaonal  tuna  depoaila 
with  matuhtiea  of  eighteen  montha  or  more.  Tlia 
required  penalty  ia  one  montha'  intereat  td. 
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(7)  Any  provisioiis  relating  to  a 

renewal  when  the  term  expires; 

(8)  Any  provisions  relating  to  earnings 
after  expiration  of  the  term  or  any 
renewal  period:  and 

(9)  Any  provision  converting  the  rate 
of  return  on  the  certificate  account  to 
another  rate  of  return,  whenever  any 
minimum  balance  requirement 
established  by  the  savings  association 
may  cease  to  be  met 

(e)(1)  A  certificate  account  may 
prohibit  withdrawal  of  any  portion  of 
such  account  prior  to  maturity,  except 
under  such  circumstances  as  may  be  set 
forth  therein;  Provided  That  under  the 
following  circumstances  no  certificate 
may  prohibit  withdrawal  and  no  early 
withdrawal  penalty  may  be  imposed: 

(i)  After  the  death  of  an  account 
owner,  if  the  withdrawal  is  requested  by 
any  other  owner  of  the  account  or  by  the 
authorized  representative  of  the 
decedent's  estate:  or 

(ii)  After  an  account  owner  is 
determined  by  a  court  or  other 
administrative  body  of  proper 
jurisdiction  to  be  legally  incompetent  if 
the  account  was  issued  before  the  date 
of  such  determination  and  not  extended 
or  renewed  after  that  date. 

(2)  For  purposes  of  paragraph  (eKl)  of 
this  section,  an  "owner"  is  an  individual 
who  has  full  legal  and  beneficial  title  to 
all  or  part  of  the  account  or  beneficial 
title  to  all  or  part  of  the  account  and  full 
power  of  disposition  or  alienation  with 
respect  thereto,  including  but  not  limited 
to  power  of  revocation  with  respect  to 
any  trust  regardless  of  whether  such 
owner  was  a  trustee,  of  which  such 
account  comprises  all  or  part  of  the  trust 
assets. 

f5«3.8    NegottaMe  ontar  of  wMhcbawal 
accounts  auttiorized. 

Savings  associations  may  offer 
negotiable  order  of  withdrawal  accounts 
as  are  authorized  by  12  U.S.C.  1832  and 
section  561.29  of  this  subchapter. 

$S63.»    Eurodollar  depoetta. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Eurodollar  certificate  means  a 
certificate  account,  denominated  in 
United  States  dollars,  evidencing  a 
Eurodollar  deposit 

(2)  Eurodollar  deposit  means  a 
deposit  by  a  person  who  is  not  a  United 
States  person: 

(3)  United  States  person  means  any 
national  or  resident  of  the  United  States 
of  America,  its  territories  and 
possessions,  including  any  corporation, 
trust  estate,  or  other  entity  organized 
onder  the  laws  thereof  or  of  any 
political  subdivision  thereof,  and 


(4)  Participation  means  an  intereet  or 
participation  in  a  Eurodollar  certificate. 

(b)  General  To  the  extent  that  it  has 
legal  authority  to  do  so,  a  savings 
association  may  issue  Eurodollar- 
certificates  in  conformity  with  this 
section  and  {  563.7  of  this  part. 

(c)  Collateral ization  of  certificates.  A 
savings  association  may  give  security 
for  Eurodollar  deposits  subject  to  any 
notification  or  ri^t  of  repurchase 
requirements  that  may  be  imposed  by 
theFDIC 

(d)  Requirements  as  to  distribution. 
(1)  In  exercising  authority  under  this 
section,  a  savings  association  shall 
require  an  undertaking  in  writing  from 
each  punJiaser  of  a  Eurodollar 
certificate  or  participation  therein  to  the 
effect  that: 

(i)  If  the  purchaser  is  not  a  dealer,  he 
will  not  offer,  sell  or  debver  such 
Eurodollar  certificate(s)  or 
participations  therein  directly  or 
indirectly  in  the  United  States  of 
America  or  its  territories  or  possessions 
or  to  nationals  or  residents  thereof, 
including  any  corporation,  trust,  estate 
or  other  entity  organized  under  the  taws 
thereof  or  of  any  political  subdivision 
thereof,  or 

(ii)  If  the  purchaser  is  a  dealer,  he  has 
not  offered,  sold  or  dehvered.  and 
agrees  that  he  will  not  offer,  sell  or 
deliver,  any  such  Eurodollar 
certificate(s)  or  participations  therein 
directly  or  indirectly  in  the  United 
States  of  America  or  its  territories  or 
possessions  or  to  nationals  or  residents 
thereof  and  he  is  not  purchasing  any 
such  Eurodollar  certificate(s)  or 
partidpatioDS  therein  for  the  account  of 
any  such  nationals  or  residents.  Further, 
if  the  purchaser  is  a  dealer,  he  shall 
agree  that  he  will  require  the 
undertaking  required  by  paragraph 
(d)(l)(i)  of  this  section  on  any  sales  of 
the  Eurodollar  certificate(s)  or 
participations  therein  and  that  he  will 
inform  the  issuing  savings  association 
promptly  if  any  beneficial  ownership  by 
a  United  States  person  comes  to  his 
attention. 

(2)  Upon  completion  of  the 
distribution  of  any  Eurodollar 
certificates  or  participations  therein,  the 
lead  or  managing  underwriter  shall 
deliver  to  the  issuing  savings 
associations  a  certification  as  to  the  sale 
stating  that  to  the  knowledge  of  the 
underwriter  no  beneficial  owner  or 
owmers  of  the  Eurodollar  certificate(s)  or 
participants  therein  is  a  United  States 
person:  and,  further,  that  the 
underwriter  has  not  knowingly  sold  or 
offered  for  sale  and  will  not  sell  or  offer 
for  sale,  the  Eurodollar  certificate(s)  or 
participations  therein  to  any  United 
States  person. 


(3)  Upon  issuance  of  any  certificate 
onder  this  section,  the  issuing  saviitgs 
assodaticRi  shall  provide  to  the  Office 
such  information  as  the  Office  deema 
necessary  to  monitor  effectively  the  ose 
of  the  authority  provided  by  this  section. 

(e)  Requirements  as  to  certificates. 
Each  Eurodollar  cemficate  and 
participation,  including  a  temporary 
Eurodollar  certificate  or  participation, 
shall  bear  on  its  face,  in  boldface  type,  a 
legend  substantially  in  the  following 
form: 

This  Eurodollar  certificat*  ha*  b«en  inned 
pursuant  to  a  regulation  of  the  Office  of  Thrift 
Superviaion.  an  agency  of  the  United  States 
government  which  requires  that  tht 
Eurodollar  certificate  be  sold,  and  interest  at 
the  amount  stated  hereon  paid,  only  to 
purchasers  who  are  not  United  States 
nationals  or  residents,  and  may  not  be 
offersd  directly  or  indirectly  or  sold  in  the 
United  States  of  America,  its  territories  or 
possessiona,  or  to  persons  who  are  nationals 
or  residents  thereof. 

(f)  Pooling  of  certificates. 
Notwithstanding  the  provisions  of 
I  571.25  of  this  chapter,  a  savings 
association  may  engage  in  pooling  or 
participate  in  pooling  funds,  or  soliciting 
or  promoting  pooled  accounts,  in 
connection  with  the  issuance  of  a 
Eurodollar  certificate  in  confOTmity  with 
this  section. 

S  563.10    Eamtnga-based  accourtta. 

(a)  Definition.  An  eaminga-based 
account  is  any  account  that  provides  for 
the  payment  of  interest  which  is 
determined,  to  any  extent  directly  or 
indirectly,  with  reference  to  an  index 
based  upon  the  profitability,  earnings, 
cash-flow,  appreciation,  or  other  form  of 
return  on  assets  which  are,  directly  or 
indirectly,  owned  by  or  under  or  within 
the  control  of  the  savings  association 
("contmgent  interest"):  Provided,  That 
earnings-based  instruments  are  not 
issued  accounts  (as  provided  in  section 
545.11  of  this  chapter)  if: 

(1)  The  fixed  or  guaranteed  portion  of 
the  interest  or  return  on  such 
instruments  is  lesa  than  66.667  percent 
of  the  average  yield  for  AAA-rated 
corporate  bonds  ("Moody's  seasoned") 
published  in  the  issue  of  the  Federal 
Reserve  Board  publication  HIS  (519) 
"Selected  Interest  Rates"  moat  recently 
preceding  the  date  of  issuance  of  sudi 
instruments; 

(2)  The  instruments  grant  the  investor 
an  ownership  interest  of  any  kind,  other 
than  a  security  interest  arising  from 
operation  of  law,  in  such  assets;  or 

(3)  The  instruments  put  the  investor's 
funds  at  risk  by  providing  for  negative 
interest  or  by  liiniting  the  obligation  to 


repay  principal  on  the  basis  of  asset 
performance. 

(b)  Limitations.  If  authorized  by 
applicable  state  law,  a  savings 
association  may  issue  earnings-based 
accounts  only  in  accordance  with  the 
following  conditions: 

(1)  The  total  outstanding  amount  of  all 
such  accounts  issued  by  the  savings 
association  may  not  as  of  the  date  of 
the  issuance  of  any  earnings-based 
account  exceed  an  amount  equal  to  five 
percent  of  the  savings  association's 
assets,  except  that  such  amount  may  be 
increased  to  20  percent  of  the  savings 
association's  assets  with  prior 
permission  of  the  District  Director 
pursuant  to  paragraph  (c)  of  this  section: 

(2)  The  savings  association  is  in 
compliance  with  its  regulatory  capital 
requirements  under  §  567.2(b]  of  this 
subchapter 

(3)  Assets  the  income  or  return  on 
which  is  the  basis  for  the  index  used  in 
the  accounts  may  only  be  loans  secured 
by  real  property; 

(4)  Only  the  savings  association,  and 
no  other  person,  may  exercise  control 
over  the  selection  or  disposition  of 
assets  upon  which  the  index  is  based  or 
assets  otherwise  acquired  in  connection 
with  the  issuance  of  such  accounts: 

(  5]  No  savings  association  or  its 
agents  shall,  directly  or  indirectly: 

(i)  Employ  any  device,  scheme,  or 
artifice  to  defraud 

(ii)  Make  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material 
fact  necessary  to  make  the  statements 
made,  in  light  of  the  circumstances  in 
which  they  were  made,  not  misleading, 
or 

(iii)  Engage  in  any  act,  practice,  or 
course  of  business  which  operates  or 
would  operate  as  a  fraud  or  deceit  on 
any  person,  in  cormection  with  the  sale 
or  issuance  of  any  earnings-based 
account: 

(iv)  Provided,  That  the  defenses 
available  to  an  action  under  section  10b 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C  78j(b))  shall  be  available  to 
any  person  subject  to  an  action  under 
this  paragraph  (b)(5); 

(6)  A  savings  association  may  not  pay 
or  commit  to  pay  contingent  interest  in 
an  amount  greater  them  the  amount  of 
gross  receipts,  other  than  amounts 
attributable  to  repayment  of  principal, 
derived  from  the  assets  the  return  on 
which  the  interest  index  is  based: 

(7)  The  maturity,  acceleration  of 
matxirity,  mandatory  redemption,  or 
simileir  right  or  option  with  respect  to  an 
earnings-based  account  may  not  be 
conditioned  upon  the  financial  condition 
of  the  savings  association  or  upon  any 
supervisory  or  other  regulatory  action, 
including,  but  not  limited  to,  the 


appointment  of  a  conservator  or 
receiver,  with  respect  to  such  savings 
association: 

(8)  No  savings  association  shall  issue, 
sell,  or  otherwise  pariicipate  in  the 
distribution  of  any  earnings-based 
account  the  sale  of  which  is 
accompanied  by  a  security  or  right  to 
purchase  a  security;  and 

(9)  The  issuing  savings  association 
shall  use  all  reasonable  means  to  ensure 
that  persons  who  hold  or  have  a 
beneficial  interest  in  such  accounts  do 
not  have  an  interest  of  any  kind  in  the 
assets  used  to  calculate  the  contingent 
interest.  Such  means  include,  but  are  not 
limited  to,  the  inclusion  of  an 
appropriate  legend  on  the  face  of  the 
account  certificates. 

(c)  District  Director  permission  for 
increased  issuance.  (1)  The  District 
Director  may  grant  permission  to  a 
savings  association  to  issue  earnings- 
based  accounts  in  an  amount  of  up  to  20 
percent  of  the  savings  association's 
assets,  upon  consideration  by  the 
District  Director  of  the  following  factors: 

(i)  Whether  the  savings  association 
meets  or  exceeds  the  regulatory  capital 
requirement  specified  in  paragraph  (d) 
of  this  section  or  any  amount  of 
regulatory  capital  required  to  be 
maintained  in  an  applicable  supervisory 
directive  or  operatiiig  agreement 

(ii)  Whether  the  savings  association 
has  increased  its  total  Uabilities  at  an 
aimual  rate  of  greater  than  25  percent 
during  any  three-month  period  in  the  12 
months  preceding  the  date  of 
application; 

(iii)  Whether  the  savings  association's 
underwriting  experience  indicates  an 
ability  to  adequately  underwrite  the 
loans  anticipated  to  be  used  in 
calculating  the  index  under  the  program: 

(iv)  Whether  the  savings  association 
meets  the  asset-composition  test 
imposed  on  a  savings  association 
seeking  to  qualify  as  a  "domestic 
building  and  loan  association"  pursuant 
to  section  7701(a)(19)  of  the  Internal 
Revenue  Code  of  1954  (as  amended); 

(v)  Whether  there  are  no  other  bases 
for  supervisory  concern  with  respect  to 
such  savings  association:  and 

(vi)  Whether,  under  the  terms  of  the 
issuance  in  question,  and  in  fact  the 
savings  association  would  retain  a 
substantial  economic  interest  in  the 
indexed  assets  in  proportion  to  the  risks 
attending  such  issuance. 

(2)  Permission  shall  be  deemed 
granted  by  the  District  Director  30  days 
after  notification  to  the  apphcant  that 
such  application  is  complete,  unless  the 
applicant  receives  written  notice  from 
the  District  Director  within  such  period 
that  objection  has  been  tcdcen. 


(3)  An  application  shall  be  deemed  to 
be  complete  for  purposes  of  this  section 
when  the  District  Director  has  received 
the  following  items: 

(i)  A  description  of  the  anticipated 
and  the  maximum  amounts  of  earnings- 
based  accounts  to  be  offered  by  the 
apphcant 

(ii)  Information  describing  in  detail 
the  loans  to  be  used  in  calculating  the 
contingent  interest  on  the  certificates: 

(iii)  A  description  and  analysis  of  the 
savings  association's  underwriting  and 
credit  experience  in  the  making  of  such 
loans: 

(iv)  The  exact  method  of  calculating 
contingent  interest  on  the  certificates: 

(v)  Information  showing  the  financial 
condition  of  the  applicant  including,  but 
not  limited  to,  the  appUcant's  regulatory 
capital  (under  {  567.2(b)  and  paragraph 
(c)(l)(i)  of  this  section; 

(vi)  A  detailed  analysis  showing  the 
extent  to  which  the  proposed  offering 
would  affect  the  applicant's  exposure  to 
interest-rate  and  credit  risk: 

(vii)  Information  describing  the 
applicant's  deposit  growth  over  the 
preceding  three  calendar  years;  and 

(viii)  A  copy  of  a  resolution  adopted 
by  the  applicant's  board  of  directors 
estabhshing  a  plan  of  operations 
designed  in  conjunction  with  the 
offering,  to  reduce  interest-rate  and 
credit  risk  to  the  savings  association. 

(d)  For  purposes  of  paragraph  (c)(l)(i] 
of  this  section,  the  term  "regulatory 
capital  requirement"  means: 

(1)  An  amount  at  least  equal  to  three 
percent  of  all  liabilities  (i.e.,  total  assets, 
net  of  the  following:  loans  in  process, 
specific  reserves,  and  deferred  credits 
other  than  deferred  taxes:  minus 
regulatory  capital  as  defined  by  \  567.1 
of  this  subchapter);  or 

(2)  For  savings  associations  subject  to 
the  requiremenU  of  S  567.2(b)(2)  of  this 
subchapter,  the  applicable  percentage  of 
such  liabilities  required  by  I  567.2(b)(2) 
of  this  subchapter. 

(e)  Effective  date.  This  section  shall 
be  effective  with  respect  to  any 
instruments  issued  or  sold  on  or  after 
October  17, 1964,  except  that  it  shall  not 
apply  to  accounts  issued  after  such  date 
under  an  eamings-based-accounts 
program  for  which  a  savings  association 
had,  prior  to  such  date,  received  written 
notice  of  intent  not  to  object  to  such 
issuance  from  the  District  Director. 

Subpart  B— Operation  and  Stnictur* 

{S63.22    Msrger,  oonaotdatton.  purchaes 
Of  sate  of  ssssts.  or  saeumptton  o« 


(a)  No  savings  association  majr 
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(1)  Merge  or  conaolid<ite  witk  any 
insured  depository  institution,  or 

(2)  EHrectly  or  iiidirectly  acquire  the 
assets  of,  or  assume  bability  to  pay  any 
deposits  made  in,  any  insured 
depository  institution,  without 
application  to  and  approval  by  the 
Office. 

(b)  No  savings  association  may  at  cny 
time  make  any  otho-  transfer,  as  defined 
in  i  571.5(a)  of  this  subchapter,  of  assets 
or  savings  account  liabilities  without 
application  to  and  approval  by  the 
OfBce. 

(c)(1)  In  determining  whether  to  confer 
approval  for  a  transaction  under 
paragraph  (a)  or  (b]  of  this  section,  the 
Office  shall  apply  the  criteria  set  out  in 
S  571.5  of  this  subchapter  and  may 
impose  any  conditions  it  deems 
necessary  or  appropriate  to  insuire 
conformity  with  those  criteria  and  the 
requirements  of  this  section. 

(2)  Application  for  approval  under  this 
section  shall  be  upon  forms  prescribed 
by  the  OfRce  and  shall  contain  such 
information  as  the  OfBce  may  require, 
including  appropriate  information 
regarding  fairness  and  legal,  economic 
managerial,  financial,  disclosure, 
accounting  and  tax  aspects  of  the 
transaction.  Whwelhe  Bling  party 
believes  its  appUcation  is  eligible  to  be 
processed  under  paragraph  (e)  (1)  or  (2)/ 
of  this  section,  the  filing  party  shaU^slso 
submit  a  brief  summary-effhe  proposed 
transaction  and  an  affirmative 
statement  that  none  of  the  factors 
specified  in  paragraph  (e)  of  this  section 
which  would  preclude  automatic 
approval  or  action  under  delegated 
authority  are  present. 

(d)  Applications  filed  pursuant  to 
paragraph  (a)  of  this  section  shall  follow 
the  procedures  set  forth  in  i  543.2  of  this 
chapter,  except  that: 

(1)  Constituent  associations  in  a 
transaction  subject  to  paragraph  (a]  of 
this  section  shall  file  jointly  and 
concurrently  six  copies  of  the 
apphcation  prepared  pursuant  to  this 
section  with  the  appropriate  District 
Director(8),  four  of  which  should  be 
labelled,  respectively,  "Department  of 
Justice  Copy,**  "Office  of  the 
Comptroller  of  the  Currency  Copy,** 
"Federal  Reserve  Board  Copy,"  and 
"Federal  Deposit  Insurance  Corporation 
Copy."  and  two  copies  with  the  Senior 
Deputy  Director  for  Supervision 
(Operations),  Office  of  Thrift 
Supervision,  1700  G  Street  NW.. 
Washington.  DC  20552. 

(2)  Notice  of  any  proposed  transaction 
for  which  approvsl  is  required  under 
paragraph  (a)  of  this  section  shall, 
unless  the  Office  finds  that  it  must  act 
immediately  in  order  to  prevent  the 


probable  default  of  one  of  the  savings 
associations  involved,  be  published — 

(i)  No  earlier  than  three  calendar  days 
before  and  no  later  than  three  calendar 
days  after  filing  an  application  under 
paragraph  (a)  of  this  section,  and 
thereafter  on  a  weekly  basis  during  the 
period  allowed  for  furnishing  reports 
under  paragraph  (d)(3)  of  this  section; 

(ii)  Publication  shall  be  made  in  the 
business  section  of  a  newspaper  printed 
in  the  English  language  in  the 
community  in  which  the  home  offices  of 
the  disappearing  and  resulting  savings 
associations  are  located;  and  if 
applicable,  the  community  in  which  the 
home  offices  of  the  largest  subsidiary 
savings  association  of  the  disappearing 
and  resulting  associations  are  located.  If 
it  is  determined  that  the  primary 
language  of  a  significant  number  of 
adult  residents  of  either  community  is  a 
language  other  than  English,  the 
applicant  may  be  required  to  publish  the 
notification  simultaneously  in  the 
appropriate  language(8). 

(3)  Unless  the  Office  determines  that 
action  must  be  taken  immediately  in 
order  to  prevent  the  probable  default  of 
one  of  the  savings  associations 
involyed,  the  Office  shall  request  reports 
fipili  the  Attorney  General,  and  the 

/Comptroller  of  the  Currency,  the  Board 
^  of  Governors  of  the  Federal  Reserve 
System,  and  the  Federal  Deposit 
Insurance  Corporation,  on  the 
competitive  factors  involved  in  the 
merger.  The  reports  shall  be  furnished 
within  thirty  calendar  days  of  the  date 
on  which  they  are  requested,  or  within 
ten  calendar  days  of  such  date  if  the 
Office  advised  the  Attorney  General 
and  the  other  three  banking  agencies 
that  an  emergency  exists  requiring 
expeditious  action.  The  Office  shall 
immediately  notify  the  Attorney  General 
of  any  approval  of  a  merger  pursuant  to 
this  section. 

(4)  If  the  Office  has  found  that  it  must 
act  nnmediately  to  prevent  the  probable 
default  of  one  of  the  savings 
associations  involved  and  the  reports  on 
the  competitive  factors  have  been 
dispensed  with,  the  transaction  may  be 
consummated  immediately  upon 
approval  by  the  Office  and  any 
applicable  state  regulatory  authorities.  If 
the  Office  has  advised  the  Attorney 
General  and  the  other  three  banking 
agencies  of  the  existence  of  an 
emergency  requiring  expeditious  action 
and  has  requested  reports  on  die 
competitive  factors  within  ten  days,  the 
transaction  may  not  be  consinnmated 
before  the  fifth  calendar  day  after  the 
date  of  approval  by  the  Office.  In  all 
other  cases,  the  transaction  may  not  be 
consummated  before  the  thirtieth 


calendar  day  after  the  date  of  approval 
by  the  Office. 

(e)  Automatic  approvals  by  District 
Director.  (1)  Applications  filed  pursuant 
to  paragraphs  (a)  and  (b)  of  this  section, 
shall  be  deemed  to  be  approved 
automatically  by  the  Office  30  calendar 
days  after  the  District  Director  sends 
written  notice  to  the  applicant  that  the 
apphcation  is  complete,  unless: 

(i)  The  resulting  savings  association 
requests  the  granting  of  supervisory 
forbearances; 

(ii)  The  District  Director  recommends 
the  imposition  of  non-standard 
conditi(His  prior  to  approving  the 
application; 

(iii)  The  application  has  been 
substantially  protested; 

(iv)  The  District  Director  raises 
objections  to  the  transaction; 

(v)  The  resulting  savings  association 
would  be  one  of  the  3  largest  depository 
institutions  competing  in  the  relevant 
geographic  area  where  before  the 
transaction  there  were  5  or  fewer 
depository  institutions,  the  resulting 
savings  association  would  have  25 
percent  or  more  of  the  total  deposits 
held  by  depository  institutions  in  the 
relevant  geographic  area,  and  the  share 
of  total  deposits  would  have  increased 
by  5  percent  or  more; 

(vi)  The  resulting  savings  association 
would  be  one  of  the  2  largest  depository 
institutions  competing  in  the  relevant 
geographic  area  where  before  the 
transaction  there  were  6  to  11 
depository  institutions  the  resulting 
savings  association  would  have  30 
percent  or  more  of  the  total  deposits 
held  by  depositing  institutions  in  the 
relevant  geographic  area,  and  the  share 
of  total  deposits  would  have  increased 
by  10  percent  or  more; 

(vii)  The  resulting  savings  association 
would  be  one  of  the  2  largest  depository 
institutions  competing  in  the  relevant 
geographic  area  where  before  the 
transaction  there  were  12  or  more 
depository  institutions,  the  resulting 
savings  association  would  have  35 
percent  or  more  of  the  total  deposits 
held  by  the  depository  institutions  in  the 
relevant  geographic  area,  and  the  share 
of  total  deposits  would  have  increased 
by  15  percent  or  more; 

(viii)  The  Herfindahl-Hirschman  Index 
(KKI]  in  the  relevant  geographic  area 
was  more  than  1800  before  the 
transaction,  and  the  increase  in  the  HHI 
used  by  the  transaction  would  be  50  or 
more; 

(ix)  fai  a  transaction  Involving 
potential  competition,  the  District 
Director  determines  that  the  acquiring 
savings  association  is  one  of  3  or  fewer 
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potential  entrants  into  the  relevant 
geographic  area; 

(x)  Both  the  acquiring  and  an  acquired 
savings  association  have  assets  of  $1 
billion  or  more; 

(xi)  The  savings  association  that  will 
be  the  resulting  savings  association  in 
the  transaction  has  a  composite 
Community  Reinvestment  Act  rating  of 
less  than  satisfactory,  or  is  otherwise 
seriously  deficient  with  respect  to  the 
Office's  nondiscrimination  regulations 
and  the  deficiencies  have  not  been 
resolved  to  the  satisfaction  of  the 
District  Director, 

(xii)  The  resulting  savings 
association's  regulatory  capital  would 
not  at  least  equal  the  amount  required 
under  the  office's  regulatory  capital 
requirements; 

(xiii)  Where  goodwill  has  been 
included  in  the  resulting  association's 
assets,  the  applicant  must  submit  an 
opinion  of  a  Certified  Public 
Accountant,  satisfactory  to  the  District 
Director,  that  its  use  and  value  are 
appropriate  under,  and  accounted  for 
by,  generally  accepted  accounting 
principles; 

(xiv)  The  transaction  involves  any 
supervisory  or  assistance  agreement 
with  the  Office,  the  Resolution  Trust 
Corporation,  or  the  Federal  Deposit 
Insurance  Corporation; 

(xv)  The  transaction  is  part  of  a 
conversion  under  part  563b  of  this 
Chapter, 

(xvi)  The  District  Director  determines 
that  the  financial  condition  of  the 
resulting  savings  association  would  not 
satisfy  minimum  financial  standards  as 
determined  from  time  to  time  by  the 
Senior  Deputy  Director  for  Supervision 
(Operations); 

(xvii)  The  transaction  raises  a 
significant  issue  of  law  or  policy;  or 

(xviii)  The  transaction  is  opposed  by 
either  constituent  association  or 
contested  by  a  competing  acquirer. 

(2)  Other  actions  by  the  District 
Director.  The  authority  of  the  Office  to 
approve,  deny,  or  otherwise  act  on 
applications  under  paragraphs  (a)  or  Cb) 
of  this  section  may  be  exercised  by  the 
District  Director,  or  his  or  her  designee, 
unless: 

(i)  The  transaction  is  opposed  by 
eidier  constituent  association  or 
contested  by  a  competing  acquirer 

(ii)  The  transaction  is  part  of  a 
conversion  under  part  563b  of  this 
Chapter 

(iii)  The  transaction  involves  any 
supervisory  or  assistance  agreement 
with  the  Office,  the  Resolution  Trust 
Corporatioa  or  the  Federal  Deposit 
Insiu-ance  Corporation;  or 

(iv)  The  transaction  raises  a 
significant  issue  of  law  or  policy. 


(3)  Joint  actions  by  the  Senior  Deputy 
Director  for  Supervision  (Operations) 
and  the  Chief  Counsel.  The  authority  of 
the  Office  to  approve,  deny  or  otherwise 
act  upon  applications  under  paragraphs 
(a)  or  (b)  of  this  section  may  be 
exercised  by  the  Senior  Deputy  Director 
for  Supervision  (Operations)  with  the 
concurrence  of  the  Chief  Counsel  or 
their  respective  designees,  unless  the 
transaction  raises  a  significant  issue  of 
law  or  policy. 

(f)  Appeals.  Denial  of  an  application 
pursuant  to  delegated  authority  under 
this  section  may  be  appealed  to  the 
Director  under  the  following  procedures: 

(1)  Within  20  days  after  notification  of 
the  decision  by  the  District  Director  or 
the  Senior  Deputy  Director  for 
Supervision  (Operations),  as  the  case 
may  be,  the  applicant  may  notify  the 
Office's  Secretariat  of  the  appticant's 
desire  to  appeal  the  decision.  Three 
copies  of  such  req'jest  for  review  must 
be  submitted  to  the  Secretariat  Office  of 
Thrift  Supervision.  1700  G  Sti-eet  NW., 
Washington.  DC  20552,  with  two  of  such 
copies  addressed,  respectively,  to  the 
attention  of  the  Deputy  Director  for 
Supervision  (Operations),  and  the  Chief 
Coimsel,  Office  of  Thrift  Supervision, 
1700  G  Sti^et  NW.,  Washington,  DC 
20552.  The  request  for  review  must 
identify  the  party  seeking  review  and 
descri'oe  with  specificity  the  action 
taken  for  which  review  is  sought  and  the 
reasons  why  the  denial  is  contended  to 
be  erroneous. 

(2)  If  an  applicant  does  not  file  an 
appe«d  within  the  time  permitted  under 
this  section,  any  objection  to  the  initial 
determination  by  the  applicant  is 
waived.  A  timely  appeal  filed  with  the 
Secretariat  In  accordance  with  the 
provisions  of  this  section  shall  be 
mandatory  for  securing  judicial  review 
of  an  initial  determination. 

(g)  Definitions.  (1)  With  regard  to 
paragraphs  (e)(1)  (v)  throu^  (x)  of  this 
section,  the  following  provisions  apply. 

(i)  Depository  institution  includes 
savings  associations,  building  and  loan 
associations,  homestead  associations, 
cooperative  banks,  savings  banks, 
commercial  banks,  and  credit  unions. 
The  "largest  depository  institutions"  are 
those  whose  percentage  of  total  deposits 
in  the  relevant  geographic  area  ranks 
one,  two,  or  three.  "Total  deposits" 
includes  all  demand,  savings,  and  time 
deposit  accounts.  An  "insured 
depository  institution"  is  a  depository 
institution  the  accounts  of  which  are 
insured  by  either  the  Savings 
Association  Insiuance  Fund  or  the  Bank 
Insurance  Fund. 

(ii)  A  "relevant  geographic  area"  is 
used  as  a  proxy  for  the  "relevant 
geographic  market"  which  means  the 


area  within  which  the  competitive 
effects  of  a  merger  may  be  evaluated. 
The  relevant  geographic  area  shall  be 
delineated  as  follows: 

(A)  A  county  or  similar  political 
subdivision,  an  area  smaller  than  a 
coimty,  or  an  aggregation  of  counties 
within  which  the  merging  savings 
associations  compete  (the  "home 
county"); 

(B)  The  commuting  test  It  when  using 
the  area  delineated  in  paragraph 
(g)(l)(ii)  of  this  section,  the  merger  does 
not  meet  the  market  share  and 
concentration  criteria  set  forth  in 
paragraphs  (e)(1)  (v)  through  (x)  of  this 
section,  the  relevant  geographic  area 
shall  be  expanded  to  include  an  analysis 
of  surroimding  areas  where  the  work 
force  comes  in  and  goes  out  of  the  home 
county  on  a  regular  basis. 

(1)  In  a  Standard  Metropolitan 
Statistical  Area  ("SMSA"),  the  relevant 
geographic  area  will  include  any  county 
to  which  20  percent  of  the  home  coimty's 
work  force  commutes  and  any  coimty 
from  which  20  percent  of  the  work  force 
commutes  to  the  home  county.  (These 
calculations  may  be  obtained  from  the 
Census,  Table  V~2,  Social 
Characteristics  of  the  Population.) 

(.2)  In  a  non-SMSA.  the  relevant 
geographic  area  will  include  any  county 
to  which  20  percent  of  the  home  county's 
workforce  commutes  and  any  other 
county  in  which'  depositors  have  access 
to  depository  institutions  that  are 
located  approximately  the  same 
distance  from  their  homes  as  are  the 
depository  institutions  in  the  home 
county.  (Data  on  households  are 
available  from  the  Census.) 

(C)  The  advertising  test  It  when 
using  the  area  delineated  in  paragraph 
(g)(l)(ii)  of  this  section,  the  merger  does 
not  meet  the  market  share  and 
concentration  criteria  set  forth  in 
paragraph  (e)(l)(v)  through  (x)  of  this 
section,  the  relevant  geograpltic  area 
shall  be  further  expanded  to  include 
counties  where  competition  between 
savings  associations  is  demonstrated  by 
newspaper  advertising.  Where  the 
volume  of  sales  of  a  newspaper 
originating  in  a  county  other  than  the 
county  of  the  savings  association  to  be 
acquired  equals  50  percent  of  the 
households  of  the  county  of  the  savings 
association  to  be  acquired,  the  county 
from  which  the  newspaper  originates 
will  be  included  in  the  analysis  if  the 
savings  association  to  be  acquired 
advertises  regularly  in  that  newspaper. 
(Data  on  households  are  available  from 
the  Census;  data  on  sales  are  available 
from  newspaper  circulation  offices.) 

(2)  Unless  the  context  otherwise 
requires,  for  purposes  of  this  section: 
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(i)  The  word  "merger"  shall  also  mean 
"purchase  of  assets"  and  "assumption  of 
savings  account  liabilities;" 

(ii)  The  term  "resulting  savings 
association"  shall  also  mean  "acquiring 
savings  association;" 

(iii)  The  terms  "merging  savings 
association"  and  "acquired  savings 
association"  shall  also  mean  "selling 
savings  association;"  and 

(iv)  The  term  "transferring  savings 
association"  shall  mean  an  association 
making  a  transfer,  as  defmed  in 
S  571.5(a]  of  this  subchapter,  of  assets 
and  or  deposit  Uabilities  in  accordance 
with  paragraph  (b]  of  this  section. 

§563.24    Sales  plans;  givMway*. 

Every  applicant  for  the  charter  of  a 
Federal  savings  association  that  uses 
salespersons,  sales  agencies,  surplus 
certiflcates,  or  other  sales  plans  shall 
submit,  with  its  application,  full  details 
thereof.  Any  state  chartered  association 
that  applies  for  insurance  of  accounts  by 
the  Federal  Deposit  Insurance 
Corporation  and  that  uses  salespersons, 
sales  agencies,  surplus  certificates,  or 
other  sales  plans  shall,  prior  to  the 
effective  date  of  such  insurance,  submit 
full  details  thereof  to  the  appropriate 
District  Director  or  his  or  her  designee. 
No  savings  association  shall,  directly  or 
indirectly  enter  into,  extend,  or  renew 
any  contract  agreement,  understanding, 
or  arrangement  that  authorizes  or 
permits  any  person  other  than  such 
association  itself  to  promise,  offer,  or 
give  a  give-away,  or  to  pay  or  absorb 
any  of  the  cost  of  a  give-away  promised, 
offered,  or  given  for  or  in  connection 
with  the  solicitation,  the  opening,  or  any 
increase  of  any  account  in  such 
association,  or  which  authorizes  or 
permits  any  person  other  than  such 
association  itself  to  pay  or  to  absorb 
any  of  the  cost  of  any  give-away 
advertising  for  or  in  connection  with  any 
such  solicitation,  opening,  or  Increase; 
and  no  such  association  shall  accept  the 
opening  or  any  increase  of  any  account 
for  or  in  connection  with  which  any 
person  other  than  such  association  gives 
a  give-away  or  pays  or  absorbs  any  of 
the  cost  of  any  give-away  advertising,  or 
of  any  give-away  given,  for  or  in 
connection  with  any  such  solicitation, 
opening,  or  increase.  As  used  in  this 
section:  the  term  "give"  means  to  give, 
to  sell  or  dispose  of  for  less  than  Ml 
monetary  value  or  with  any  agreement 
or  undertaking,  contingent  or  otherwise, 
for  repurchase  or  redemption,  whether 
total  or  partial,  or  to  oHer,  promise,  or 
agree  to  do  any  of  the  foregoing;  the 
term  "give-away"  means  any  money, 
property,  service,  or  other  thing  of  value, 
whether  tangible  or  intangible;  and  the 
term  "account"  means  an  account  of  a 


type  insurable  by  the  Federal  Deposit 
Insurance  Corporation. 

8563^    Advortlslno. 

(a]  Advertising  interest  and  dividends 
on  savings  accounts.  The  following  rules 
apply  to  advertisements, 
announcements,  or  solicitations  made 
by  a  savings  association,  or  any  person 
or  organization  soliciting  savings 
accounts  on  a  savings  association's 
behalf,  relating  to  interest  or  dividends 
paid  on  a  savings  association's 
accounts: 

(1)  Annual  rate  of  simple  interest 
Interest  or  dividend  rates  shall  be  stated 
in  terms  of  annual  rates  of  simple 
interest  or  dividends. 

(2)  Percentage  yield  based  on  1  year. 
If  a  percentage  yield  achieved  by 
compounding  interest  or  dividends 
during  one  year  is  stated,  the  annual 
rate  of  simple  interest  shall  be  stated 
with  equal  prominence,  with  reference 
to  the  basis  of  compounding.  A 
percentage  yield  based  on  the  effect  of 
grace  periods  shall  not  be  stated. 

(3)  Percentage  yield  based  on  more 
than  1  year.  A  total  percentage  yield, 
compounded  or  simple,  based  on  more 
than  1  year,  or  an  average  annual 
percentage  yield  achieved  by 
compounding  during  more  than  1  year, 
shall  not  be  indicated. 

(4)  Time  or  amount  requirements.  If  a 
stated  rate  is  payable  only  on  savings 
accounts  that  meet  time  or  amount 
requirements,  such  requirements  shall 
be  clearly  and  conspicuously  stated.  If 
the  time  requirement  for  a  stated  rate 
exceeds  1  year,  the  required  number  of 
years  shall  be  stated  with  equal 
prominence,  with  an  indication  of  any 
lower  rate(8)  applicable  if  the  savings 
account  is  withdrawn  earlier. 

(5)  Penalty  for  early  withdrawals.  A 
savings  association  shall  include  a  clear 
and  conspicuous  notice  stating  whether 
the  association  will  or  may  impose  a 
penalty  for  withdrawal  from  an  account 
before  maturity.  Such  notice  may  state, 
"A  substantial  penalty  will  (or  may)  be 
imposed  for  early  withdrawal." 

(6]  Profit  Interest  or  dividends  paid 
on  a  savings  account  shall  not  be  called 
"profit." 

[7]  Accuracy  of  advertising.  No 
representation  concerning  interest  or 
dividends  on  savings  accoimts  shall  be 
inacciu-ate  or  misleading. 

(8)  Cold.  Any  statement  that  any 
portion  of  interest  or  dividends  is 
payable  in  gold  [including  gold  coin), 
gold  related  instruments  or  securities,  or 
an  amount  of  money  determined  in  any 
manner  related  to  gold  is  prohibited: 
Provided,  That  such  statement  is 
permitted  with  respect  to  the  payment  of 
interest  or  dividends  in  gold  coins 


minted  and  issued  by  the  United  States 
Treasury. 

(b)  Advertising  of  services,  contracts, 
investments  or  financial  condition  must 
be  accurate.  (1)  No  savings  association 
shall  use  advertising  (which  includes 
print  or  broadcast  media,  displays  or 
signs,  stationery,  and  all  other 
promotional  materials),  or  make  any 
representation  which  is  inaccurate  in 
€my  particular  or  which  in  any  way 
misrepresents  its  services,  contracts, 
investments,  or  financial  condition. 

(2)  Any  advertising  shall  specifically 
indicate  that  a  savings  association  is  in 
fact  a  savings  association;  except  that  if 
the  word  "bank"  is  not  used  in  the 
advertising  of  the  association's  name, 
the  word  "savings"  need  not  be  used  in 
such  advertising.  No  savings  association 
shall  advertise  or  hold  itself  out  to  the 
public  as  a  commercial  bank.  Signs 
existing  or  ordered  on  May  4, 1984. 
depicting  the  name  of  the  savings 
association  may  be  used  for  as  long  as 
the  savings  association  chooses  to 
continue  to  use  the  corporate  title  in 
existence  on  that  date,  and  may  also  be 
used  on  offices  established  or  acquired 
after  that  date  for  the  same  period. 
Stationery  and  other  promotional 
materials  on  hand  as  of  that  date  are 
exempt  until  such  time  as  the  savings 
association  needs  to  reorder  such 
materials  in  the  ordinary  course  of   • 
business. 

8  S63.29    Nam*  of  associatloa 

No  savings  association  shall  advertise 
under  a  name  which  includes  the  word 
"insured"  in  the  name. 

8  563.32    Payment  of  trustee  fees  on 
pension  trust  accounts. 

Notwithstanding  any  other  provision 
of  this  subchapter,  annual  payment  by  a 
savings  association  of  a  nominal  fee, 
even  if  computed  with  reference  to  the 
number  of  persons  having  interests  in 
the  trust,  may  be  made  to  the  trustee  of 
a  trust  qualified  under  the  Self- 
Employed  Individuals  Tax  Retirement 
Act  of  1962,  as  amended,  during  the 
period  that  the  account  for  such  trust  is 
maintained  in  such  savings  association. 

8  563.33    Directors,  officer*,  and 
employees. 

(a)  Directors. — (1)  Requirements.  The 
composition  of  the  board  of  directors  of 
a  savings  association  roust  be  in 
accordance  with  the  following 
requirements: 

(i)  A  majority  of  the  directors  must  not 
be  salaried  officers  or  employees  of  the 
savings  association  or  of  any  subsidiary 
or  (except  in  the  case  of  a  savings 
association  having  80%  or  more  of  any 
class  of  voting  shares  owned  by  a 
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holding  company)  any  holding  company 
affiliate  thereof. 

(ii)  Not  more  than  two  of  the  directors 
may  be  members  of  the  same  immediate 
family. 

(iii)  Not  more  than  one  director  may 
be  an  attorney  with  a  particular  law 
firm. 

(2)  Prospective  application.  In  the 
case  of  an  association  whose  board  of 
directors  does  not  conform  with  any 
requirement  set  forth  in  paragraph  [a](l) 
of  this  lection  as  of  October  5. 1983,  this 
paragraph  (a)  shall  not  prohibit  the 
unintMTupted  service,  including  re- 
election and  re-appointment,  of  any 
pel  son  serving  on  the  board  of  directors 
at  that  date. 

(b)  Other  employment  No  savings 
association  or  subsidiary  thereof  shall 
permit  any  salaried  officer  or  employee 
to  work  during  the  hours  of  his  or  her 
employment  by  such  association  or 
subsicUary  for  any  affiliated  person  of 
such  association  imless  such  affiliated 
person  compensates  such  association  or 
subsidiary  for  the  time  during  which 
such  officer  or  employee  is  engaged  in 
such  work. 

8  563.34    Ocpostt  relationsMps  htvotvfng 
affWated  persons. 

No  savings  association  or  subsidiary 
thereof  shall  maintain  a  deposit 
relationship  with  any  affihated  person 
of  such  association  or  with  any  financial 
institution  or  holding  company  affiliate 
thereof  of  which  an  affiliated  person  of 
such  savings  association  is  a  director,  if 
the  maintenance  of  such  deposit 
relationship  has  been  specifically 
disapproved  by  the  District  Director.  No 
such  deposit  relationship  shall  be 
estabUshed  (including  a  new  interlock 
involving  an  existing  deposit 
relationship)  without  the  prior  written 
approval  of  the  District  Director.  In 
taking  action  with  respect  to  the 
maintenance  or  establishment  of  such 
deposit  relatlonsiups,  factors  to  be 
considered  by  the  District  Director  will 
include: 

(a)  The  size  of  the  depository  relative 
to  the  deposits  maintained  or  to  be 
maintained  by  such  savings  association 
or  subsidiary; 

(b)  The  amount  of  the  deposits 
relative  to  the  size  of  such  savings 
association  or  subsidiary; 

(c)  The  need  for  the  deposit 
relationship  by  such  savings  association 
or  subsidiary  and  available  alternative 
deposit  relationships  not  involving 
afliliated  persons; 

(d)  The  extent  to  which  affiliated 
persons  have  an  interest  in  the 
depository; 

(e)  Whether  the  deposit  relationship 
has  been  approved  by  a  disinterested 


majority  of  the  entire  board  of  directors 
of  such  savings  association  or 
subsidiary; 

(f)  Any  current  supervisory  problems 
involving  such  savings  association  or 
subsidiary  and  the  affiliated  persons 
having  an  interest  in  the  depository; 

(g)  Whether  the  deposit  relationship 
involves  an  active  demand  account; 

(h)  Whether  the  deposit  relationship 
was  established  prior  to  July  1, 1972;  and 

(i)  Any  other  factors  which  may  have 
a  detrimental  effect  on  such  savings 
association  or  subsidiary. 

8  563.35    Restrictions  Involving  loan 
services. 

(a)  Tie-in  prohibitions.  No  savings 
association  or  service  corporation 
affiliate  thereof  may  grant  any  loan  on 
the  prior  condition,  agreement,  or 
understanding  that  the  borrower 
contract  with  any  specific  person  or 
organization  for  the  following: 

(1)  Insurance  services  (as  an  agent, 
broker,  or  underwriter),  except 
insurance  or  a  guarantee  provided  by  a 
government  agency  or  private  mortgage 
insurance; 

(2)  Building  materials  or  construction 
services; 

(3)  Legal  services  rendered  to  the 
borrower, 

(4)  Services  of  a  real  estate  agent  or 
broker  or 

(5)  Real  estate  or  property 
management  services. 

(b)  Notice  with  respect  to  insurance 
on  home  loans.  A  savings  association  or 
subsidiary  thereof  shall  notify  the 
borrower  in  writing  of  his  or  her  ri^t  to 
freely  select  the  person  or  organization 
rendering  the  insurance  services 
referred  to  in  paragraph  (a)(1)  of  this 
section  in  connection  %vitb  a  loan  on  a 
home  (as  defined  in  §  541.14  of  this 
chapter)  occupied  or  to  be  occupied  by 
the  borrower  at  or  prior  to  the  time  of 
the  written  commitment  to  make  such 
loan. 

(c)  Limitation  on  paragraphs  (a)  and 
(b)  of  this  section.  Notwithstanding 
paragraphs  (a)  and  (b)  of  this  section,  a 
savings  association  or  subsidiary 
thereof  may  refuse  to  make  any  loan  if  it 
believes  on  reasonable  grounds  that  the 
insiu-ance  services  provided  by  the 
person  or  organization  selected  by  the 
borrower  will  afford  insufficient 
protection  to  such  association  or 
subsidiary. 

(d)  Payment  of  attorney's  fee  by  home 
borrowers.  In  coimectlon  with  a  loan  on 
a  home  (as  defined  in  8  541.14  of  this 
chapter)  occupied  or  to  be  occupied  by 
the  borrower,  a  savings  association  or 
subsidiary  thereof  may  reqiure  such 
borrower  to  reimburse  it  for  legal 
services  rendered  by  its  attorney,  or  to 


directly  pay  such  attorney  for  such 
services,  only  if: 

(1)  Such  attorney's  fee  is  limited  to 
legal  services  attributable  to  processing 
and  closing  such  loan  (and  not  unrelated 
services  performed  for  the  savings 
association  or  subsidiary  by  the 
attorney); 

(2)  Such  attorney's  fee.  if  in  excess  of 
$100,  is  supported  by  a  statement 
provided  to  the  borrower  at  or  prior  to 
settlement  which: 

(i)  describes  the  legal  services  being 
performed. 

(ii)  sets  forth  the  time  being  spent  by 
such  attorney  and  the  hourly  rate  or 
other  basis  for  determining  such  fee, 

(iii)  states  that  the  legal  services  are 
being  performed  on  behalf  of  the  savings 
association  or  subsidiary  and  not  on 
behalf  of  the  borrower,  and 

(iv)  states  that  such  services  are  being 
paid  for  by  the  borrower 

(3)  Such  attorney's  fee  does  not 
exceed  that  which  is  reasonable  end 
commensurate  with  the  legal  services 
being  performed;  and 

(4)  Such  attorney's  fee  is  separately 
itemized  on  the  loan  settlement  sheet 
and  identified  as  a  fee  to  the  lender's 
attorney. 

8  563.36    [Ressrved] 

8  563.37    Operation  of  servtce  corporstion, 
HabilKy  of  savings  association  for  detrt  of 
servtce  corporstioa 

(a)  General.  Each  savings  association 
and  service  corporation  thereof  shall  be 
operated  in  a  maimer  which 
demonstrates  to  the  public  the  separate 
corporate  existence  of  the  service 
corporation  and  the  savings  association. 
Regulations  of  the  Office  which  apply 
both  to  savings  associations  and  service 
corporations  shall  not  be  construed  as 
requiring  operation  of  a  savings 
association  and  its  service  corporations 
as  a  single  entity. 

(b)  Service  corporation  debt  Every 
instrument  evidencing  borrowing  by  a 
service  corporation  shall  indicate  that 
its  parent  savings  association  is  not 
liable,  or  in  the  case  of  a  service 
corporation  owned  by  more  than  one 
savings  association,  that  none  of  its 
parent  savings  associatiotis  is  liable, 
except  that  no  such  statement  is 
required  if  the  loan  is  guaranteed  by  a 
parent  savings  association  and  the  total 
amoimt  of  such  guaranteed  loan, 
together  with  all  other  guaranteed  loans, 
direct  loans,  and  equity  risk  investment 
by  the  savings  association  in  its  servics 
corporations,  does  not  exceed  the 
maximum  investment  permitted  by  law 
or  regulation. 

(c)  Notice  of  new  activity  or 
acquisition  or  establishment  of  a  service 
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corporation.  Every  savings  association 
shall  notify  the  Office  and  the  FDIC  not 
less  than  30  days  prior  to  the 
establishment  or  acquisition  of  any 
service  corporation  and  not  less  than  30 
days  prior  to  the  commencement  of  any 
new  activity  through  a  service 
corporation.  Notice  required  under  this 
paragraph  (c]  shall  be  made  to  the 
Office  as  follows:  one  copy  of  such 
notice  shall  be  submitted  to  the  Senior 
Deputy  Director  for  Supervision 
(Operations)  and  one  copy  of  such 
notice  shall  be  submitted  to  the  District 
Director.  The  notice  requirement  of  this 
paragraph  (c)  is  in  addition  to  any 
application  that  may  be  required  under 
I  545.74  of  this  chapter. 

§  563.38    Salvag*  powar  of  Mvtngs 
association  to  assist  ssrvlcs  corporatloa 

(a)  Salvage  power  and  investment 
authority.  No  savings  association,  in  the 
exercise  of  its  salvage  power,  shall, 
without  the  prior  approval  of  the  Office, 
make  any  contribution,  loan,  or 
guarantee  of  a  loan  made  by  any  other 
person  to  its  service  corporation,  or 
invest  in  its  service  corporation  or 
assume  any  of  its  liabilities.  If  such 
contribution,  loan,  investment, 
guarantee,  or  assumption  of  liability, 
together  with  such  guaranteed  loans, 
direct  loans,  contributions  and  equity 
risk  Investments  by  the  savings 
association  in  its  service  corporations, 
would  exceed  the  maximum  investment 
otherwise  permitted  by  law  or 
regiilation. 

(b)  Applications  for  approval.  Each 
application  by  a  savings  association  to 
the  Office  for  its  approval  to  make  any 
such  contribution,  loan,  investment, 
guarantee,  or  assumption  of  Uability 
shall  establish,  to  the  satisfaction  of  the 
Office,  in  a  written  statement,  that  the 
action  it  proposes  is  for  the  protection  of 
the  savings  association's  investment  and 
is  consistent  with  safe,  sound,  and 
economical  home  financing.  The 
applicabon  shall  describe  and  discuss 
alternative  solutions  to  the  service 
corporation's  fmancial  problem 
including  solutions  which  do  not  involve 
increased  investment  by  the  savings 
association,  and  contain  such  other 
information  as  the  Office  may  require.  In 
the  case  of  a  State-chartered  savings 
association,  such  application  shall  be 
accompanied  by  an  opinion  of  counsel 
that  the  proposed  action  is  within  the 
authority  of  the  savings  association. 
Every  contribution,  loan,  investment. 
guarantee,  or  assumption  of  Uability 
made  pursuant  to  approval  by  the  Office 
under  this  section  shall  comply  with  the 
terms  and  conditions  of  such  approval. 


S  563.39    Emptoymsnt  contracts. 

(a)  General.  A  savings  association 
may  enter  Into  an  employment  contract 
with  its  officers  and  other  employees 
only  in  accordance  with  the 
requirements  of  this  section.  All 
employment  contracts  shall  be  in 
writing  and  shall  be  approved 
specifically  by  an  association's  board  of 
directors.  An  association  shall  not  enter 
into  an  employment  contract  with  any  of 
its  officers  or  other  employees  if  such 
contract  would  constitute  an  unsafe  or 
unsound  practice.  The  making  of  such 
an  employment  contract  would  be  an 
unsafe  or  unsound  practice  if  such 
contract  could  lead  to  material  financial 
loss  or  damage  to  the  association  or 
could  interfere  materially  with  the 
exercise  by  the  members  of  its  board  of 
directors  of  their  duty  or  discretion 
provided  by  law,  charter,  bylaw  or 
regxilation  as  to  the  employment  or 
termination  of  employment  of  an  officer 
or  employee  of  the  association.  This 
may  occur,  depending  upon  the 
circumstances  of  the  case,  where  an 
employment  contract  provides  for  an 
excessive  term. 

(b)  Required  provisions.  Each 
employment  contract  shall  provide  that: 

(1)  The  association's  board  of 
directors  may  terminate  the  officer  or 
employee's  employment  at  any  time,  but 
any  termination  by  the  association's 
board  of  directors  other  than 
termination  for  cause,  shall  not 
prejudice  the  officer  or  employee's  right 
to  compensation  or  other  benefits  under 
the  contract  The  officer  or  employee 
shall  have  no  right  to  receive 
compensation  or  other  benefits  for  any 
period  after  termination  for  cause. 
Termination  for  cause  shall  include 
termination  because  of  the  officer  or 
employee's  personal  dishonesty, 
incompetence,  willful  misconduct, 
breach  of  fiduciary  duty  involving 
personal  profit,  intentional  failure  to 
perform  stated  duties,  willful  violation 
of  any  law,  rule,  or  regiilation  (other 
than  traffic  violations  or  similar 
offenses]  or  final  cease-and-desist  order, 
or  material  breach  of  any  provision  of 
the  contract. 

(2)  If  the  officer  or  employee  is 
suspended  and/ or  temporarily 
prohibited  from  participating  in  the 
conduct  of  the  association's  aHairs  by  a 
notice  served  under  section  B  (e)(3)  or 
(g)(1)  of  Federal  Deposit  Insurance  Act 
(12  U.S.C  1818  {e)(3]  and  (g)(1)]  the 
association's  obligations  under  the 
contract  shall  be  suspended  as  of  the 
date  of  service  unless  stayed  by 
appropriate  proceedings.  If  the  charges 
in  the  notice  are  dismissed,  the 
association  may  in  its  discretion  (i)  pay 


the  officer  or  employee  all  or  part  of  the 
compensation  «vithheld  while  its 
contract  obligations  were  suspended, 
and  (ii)  reinstate  (in  whole  or  in  part) 
any  of  its  obligations  which  were 
suspended. 

(3)  If  the  officer  or  employee  is 
removed  and/or  permanently  prohibited 
from  participating  in  the  conduct  of  the 
association's  affairs  by  an  order  issued 
under  section  8  (e)(4)  or  (g)(1)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1818  (e)(4)  or  (g)(1)),  all  obligations  of 
the  association  under  the  contract  shall 
terminate  as  of  the  effective  date  of  the 
order,  but  vested  rights  of  the 
contracting  parties  shall  not  be  affected. 

(4)  If  the  savings  association  is  in 
default  (as  defined  in  section  3(x)(l)  of 
the  Federal  Deposit  Insurance  Act),  all 
obligations  under  the  contract  shall 
terminate  as  of  the  date  of  default,  but 
this  paragraph  (b)(4)  shall  not  affect  any 
vested  rights  of  the  contracting  parties: 
Provided,  that  this  paragraph  (b)(4)  need 
not  be  included  in  an  employment 
contract  if  prior  written  approval  is 
seciired  from  the  Director  or  his  or  her 
designee. 

(5)  All  obligations  under  the  contract 
shall  be  terminated,  except  to  the  extent 
determined  that  continuation  of  the 
contract  is  necessary  of  the  continued 
operation  of  the  association 

(i)  by  the  Director  or  his  or  her 
designee,  at  the  time  the  Federal  Deposit 
Insurance  Corporation  or  Resolution 
Trust  Corporation  enters  into  an 
agreement  to  provide  assistance  to  or  on 
behalf  of  the  association  under  the 
authority  contained  in  13(c)  of  the 
Federal  Deposit  Insurance  Act;  or 

(ii)  by  the  Director  or  his  or  her 
designee,  at  the  time  the  Director  or  his 
or  her  designee  approves  a  supervisory 
merger  to  resolve  problems  related  to 
operation  of  the  association  or  when  the 
association  is  determined  by  the 
Director  to  be  in  an  unsafe  or  unsound 
condition. 

Any  rights  of  the  parties  that  have 
already  vested,  however,  shall  not  be   ' 
ejected  by  such  action. 

{  583.40    Restrictions  on  loan  procuremsnt 
fsss,  ldci(t>aci(S  and  unsamed  fees. 

(a)  Loan  procurement  fees.  No 
affiliated  person  of  a  savings 
association  may  receive,  either  directly 
or  indirectly,  from  such  association,  any 
subsidiary  thereof,  or  «uiy  other  source 
any  fee  or  other  compensation  of  any 
kind  in  connection  with  the  procurement 
of  any  loan  from  such  association  or 
subsidiary  thereof. 

(b)  Kickbacks  and  unearned  fees.  The 
prohibitions  contained  in  sections  8(a] 
and  8(b)  of  the  Real  Estate  Settl^taent 
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Procedures  Act  of  1974  (Pub.  L  93-533) 
shall  apply  to  any  fee,  kickback,  thing  of 
value,  and  any  portion,  split  or 
percentage  of  any  charge,  either  directly 
or  indirectly,  given  to  or  accepted  by  a 
savings  association  or  subsidiary  or 
affiliated  person  thereof,  in  connection 
with  any  loan  on  real  property  made  by 
a  savings  association  or  subsidiary 
thereof,  without  regard  to  whether  the 
loan  is  within  the  term  "federally  related 
mortgage  loan",  as  defined  in  section 
3(1)  of  the  Act 

S  563.41    Restrictions  on  rsal  property 
transactions  wttti  sfflllates  and  sffliiated 
persons. 

(a)  Scope  of  section.  Sections  10  and 
11  of  the  Home  Owners'  Loan  Act  as 
amended  ("HOLA")  (12  U.S.C.  1467a 
and  1468)  and  the  Office's  regulations 
thereunder,  shall  exclusively  govern 
transactions  between  a  savings 
association  subsidiary  of  a  savings  and 
loan  holding  company  and  such  savings 
association's  affiliates,  as  defined  in 
section  11  of  the  HOLA  (other  than 
officers,  directors,  and  natural  persons 
that  are  controlling  persons).  All  other 
transactions  between  a  savings 
association  and  its  affiliates,  executive 
officers,  directors,  controlling  persons, 
and  their  related  interests,  shall  be 
subject  both  to  the  provisions  of  this 
section  and  to  section  11  of  the  HOLA, 
to  the  extent  applicable. 

(b)  Restrictions.  No  savings 
association  or  subsidiary  thereof  may, 
directly  or  indirectly,  purchase  or  lease 
from,  jointly  own  with,  sell  or  lease  to, 
an  affiliated  person  of  the  association 
any  interest  in  real  or  personal  property 
unless  the  transaction  is  determined  by 
the  District  Director  to  be  fair  to,  and  in 
the  best  interests  of,  the  savings 
association  or  subsidiary. 

(c)  Conditions.  Transactions  permitted 
under  paragraph  (b)  of  this  section 
shaU— 

(1)  Receive  prior  written  approval  of 
the  District  Director  indicating  that  the 
terms  of  such  transactions  are  fair  to, 
and  in  the  best  interests  of,  the  savings 
association  or  subsidiary; 

(2)  Be  supported  by  an  independent 
appraisal  not  prepared  by  an  affiliated 
person  or  employee  of  the  savings 
association  or  subsidiary;  and 

(3)  Be  approved  in  advance  by  a 
resolution  duly  adopted  with  full 
disclosure  by  at  least  a  majority  (with 
no  director  having  an  interest  in  the 
transaction  voting)  of  the  entire  board  of 
directors  of  the  association  or 
subsidiary  (or  alternatively  by  a 
majority  of  the  total  votes  eligible  to  be 
cast  by  the  voting  members  of  the 
savings  association  at  a  meeting  called 
for  such  purpose,  with  no  votes  cast  by 


proxies  not  solicited  for  such  purpose). 
Full  disclosure  must  include  the 
affiliated  person's  source  of  financing 
for  the  real  property  involved  in  the 
transaction,  includkig  whether  the 
savings  association  or  any  subsidiary 
thereof  has  a  deposit  relationship  with 
any  financial  institution  or  holding 
company  affiliate  thereof  providing  the 
financing. 

S563.43    Restrictions  on  loans  and  ottier 
Investments  Involving  affiliates  and 
affiliated  persons. 

(a)  Scope  of  section.  Sections  10  and 
11  of  the  Home  Owners'  Loan  Act  as 
amended  ("HOLA")  (12  U.S.C.  1467a 
and  1468),  and  the  Office's  regulations 
thereunder,  shall  exclusively  govern 
transactions  between  a  savings 
association  subsidiary  of  a  savings  and 
loan  holding  company  and  such  savings 
association's  affiliates,  as  defined  in 
section  11  of  the  HOLA  (oUitr  than 
officers,  directors,  and  natural  persons 
that  are  controlling  persons).  Ail  other 
transactions  between  a  savings 
association  and  its  affiliates,  executive 
officers,  directors,  controlling  persons, 
and  their  related  interests,  shall  be 
subject  both  to  the  provisions  of  this 
section  and  to  section  11  of  the  HOLA 
to  the  extent  applicable. 

(b)  Restrictions  concerning  loans  and 
other  transactions  with  affiliated 
persons.  (1)  No  savings  association  or 
subsidiary  thereof  may,  either  directly 
or  indirectly,  make  a  loan  to  any 
affiliated  person  of  such  savings 
association  or  purchase  such  a  loan, 
except  for  loans  in  the  ordinary  course 
of  business  of  such  an  association  or 
subsidiary  which  do  not  involve  more 
than  the  normal  risk  of  collectibility  or 
present  other  unfavorable  features,  and 
which  do  not  exceed  the  loan  amount 
which  would  be  available  to  members  of 
the  general  pubhc  of  similar  credit 
status  applying  for  loans,  of  the 
following  types: 

(i)  Loans  secured  by  the  principal 
residence  of  an  affiliated  person; 

(ii)  Loans  secured  by  savings  accounts 
maintained  by  the  affiliated  person  at 
the  association;  and 

(iii)  Loans  for  constructing,  adding  to, 
improving,  altering,  repairing,  equipping, 
or  furnishing  the  principal  residence  of 
the  affihated  person,  loans  in  the  form  of 
overdraft  protection  for  NOW  accounts, 
loans  for  payment  of  educational 
expenses,  consumer  loans,  and 
extensions  of  customer  credit 
connection  with  credit  cards. 

(2)  A  loan  described  in  paragraphs 
(b)(l)(i)  and  (b)(l)(iii)  of  this  section 
must  be  approved  in  advance  by  a 
resolution  duly  adopted  after  full 
disclosure  by  a  least  a  majority  (with  no 


director  having  an  interest  in  the 
transaction  voting)  of  the  entire  botird  of 
directors  of  such  savings  association. 
Full  disclosure  must  include  whether  the 
loan  is  made  on  substantially  the  same 
terms,  including  interest  rate  and 
collateral,  as  those  prevailing  at  the  time 
for  comparable  loans  to  members  of  the 
general  public. 

(3)  An  association  may  make  loans 
described  in  paragraph  (b)(1)  of  this 
section  at  an  interest  rate  not  below  its 
current  cost  of  funds,  including  all 
savings  accounts  and  borrowings 
(except  that  in  the  case  of  a  loan 
secured  by  a  savings  account  the 
interest  rate  shall  be  at  least  one  percent 
above  the  rate  of  return  on  the  savings 
account):  Provided,  that  the  resolution 
required  by  paragraph  (b)(2)  of  this 
section  must  set  forth: 

(i)  The  savings  association's  current 
cost  of  funds,  including  the  elements  of 
its  computation;  and 

(ii)  A  justification  of  the  more 
favorable  rate,  if  the  loan  is  to  an 
affihated  person  other  than  a  salaried 
officer  or  employee  of  the  savings 
association  or  its  subsidiary. 

(4)  With  respect  to  a  loan  described 
by  paragraph  (b)(1)  of  this  section  made 
to  a  salaried  officer  or  employee  of  the 
association  or  its  subsidiary,  the 
approval  requirement  of  paragraph 
(b)(3)  of  this  section  will  be  satisfied  if 
the  loan  conforms  with  a  blanket- 
preapproval  resolution  of  the  board 
specifying  the  terms  on  which  loans  may 
be  made  to  all  officers  or  employees,  or 
a  class  of  such  officers  or  employees, 
and  the  loan  documents  set  forth  the 
association's  current  cost  of  funds, 
including  the  elements  of  its 
computation.  A  savings  association  may 
not  use  a  blanket-preapproval  resolution 
to  make  loans  described  by  paragraph 
(b](l)(iii)  of  this  section  to  a  single 
affiliated  person  in  excess  of  $100,000  in 
the  aggregate. 

(5)  A  savings  association  may  extend 
crecht  for  commercial  purposes  to  an 
affiliated  person  which  may  in  no  event 
exceed  an  aggregate  of  $100,000.  Any 
such  extension  of  credit  shall  not 
involve  more  than  the  normal  risk  of 
collectibility  or  present  other 
unfavorable  features,  and  must  be  at 
terms,  amount  and  interest  rate 
substantially  the  same  as  those 
prevailing  at  the  same  time  for 
comparable  loans  made  to  members  of 
the  general  public  of  similar  credit 
status.  A  savings  association  must 
comply  with  the  requirements  ot 
paragraph  (b)(2)  of  this  section  with 
respect  to  any  extensions  of  commercial 
credit  exceedii^  an  aggregate  amount  of 
$10,000.  A  savings  association  shall  at 
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the  time  of  approval  by  the  board  of 
directors  of  such  a  transaction  noti^  its 
District  Ehrector  and  his  or  her  designee 
of  the  transaction  and  aU  other 
outstanding  extensions  of  commercial 
credit  to  the  affihated  person. 

(6)  No  savings  associatioa  or 
subsidiary  thereof  may  invest,  either 
directly  or  indirectly,  in  the  stock, 
bonds,  notes,  or  other  securities  of  any 
affiliated  person  of  such  association. 

(7)  No  savings  association  or 
subsidiary  thereof  may,  directly  or 
indirectly,  purchase  securities  under  a 
repurchase  agreement  from  any 
affiliated  person  of  such  association. 

(c)  Prohibitions  concerning  loan 
transactions  with  third  persons.  No 
savings  association  or  subsidiary 
thereof  may,  either  directly  or  mdirectly. 

(1)  Make  any  loan  to,  or  purchase 
(other  than  through  a  secondary  market 
such  as  the  Federal  Home  Loan 
Mortgage  Corporation)  any  loan  made 
to,  any  third  party  on  the  security  of  real 
property  purchased  from  any  affiliated 
person  of  such  association,  imless  the 
property  was  a  single-family  dwelling 
owned  and  occupied  by  the  affiliated 
person  as  his  or  her  principal  residence; 

(2)  Make  a  loan  to,  or  purchase  a  loan 
made  to,  any  third  party  seciu^d  by  real 
property  with  respect  to  which  any 
affiliated  person  of  such  association 
holds  a  security  interest; 

(3]  Accept  the  stock,  bonds,  notes,  or 
other  securities  of  any  affiliated  person 
of  such  association  as  security  for  a  loan 
to  any  third  party  made  or  purchased  by 
such  association  or  subsidiary  thereof; 

(4]  Maintain  a  compensating  balance 
with  respect  to  a  loan  made  by  any  third 
party  to  any  affiliated  person  of  such 
association;  or 

(5)  Enter  into  any  guarantee 
arrangement  or  make  any  take-out 
commitment  with  respect  to  a  loan  made 
by  any  third  party  to  any  affiliated 
person  of  such  savings  association. 

(6)  Notwithstanding  paragraphs  (b) 
and  (c)(1)  through  (c)(5)  of  Uiis  section, 
transactions  of  the  type  that  would  be 
permissible  under  the  standards 
described  in  12  CFR  250.250  shall  not  be 
prohibited. 

(d)  Waiver.  The  restrictions  in 
paragraph  (b)  and  (c)  of  this  section  may 
be  waived  by  the  Director  or  his  or  her 
designee  in  supervisory  cases  if  he  or 
she  determines  that  the  terms  of  the 
transaction  in  question  are  fair  to,  and 
in  the  best  interests  of,  the  savings 
association  or  subsidiary.  A  supervisory 
case  includes  a  merger  instituted  for 
supervisory  reasons,  and  action  taken 
pursuant  to.  or  In  order  to  obviate  the 
necessity  of,  proceedings  by  the  Office 
or  the  Corporation  pursuant  to  section 


13  of  the  Federal  Deposit  Insurance  Act 
as  amended  (12  U.S.C.  1823). 

S  563.44    Loan*  bivolvlna  mortoage 
Inauranc*. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  terms  "affiliate",  "company", 
"control",  "director"  and  "officer"  have 
the  same  meanings  given  to  them  by 

SS  583.2,  583.6,  583.7,  583.9.  583.14  of  this 
chapter,  respectively. 

(2)  The  term  "ownership  of  an  equity 
security  by  a  director,  officer,  or 
controlling  person"  shall  include 
beneBcial  ownership  through: 

(i)  A  spouse,  child,  or  spouse  of  a 
child  of  such  director,  officer,  or 
controlling  person; 

(ii)  A  broker  or  other  nominee  or 
agent;  and 

(iii)  A  company  controlled  by  such 
director,  officer  or  controlling  person. 

(3)  The  term  "company"  means  a 
parent  company  of  a  mortgage  insurance 
company  if  such  mortgage  insurance 
company  represents  more  than  15 
percent  of  such  company's  consolidated 
net  worth  at  the  close  of  its  preceding 
fiscal  year  or  of  its  consolidated  net 
earnings  for  such  fiscal  year.  For 
purposes  of  the  foregoing,  "consolidated 
net  worth"  and  "consolidated  net 
earnings"  shall  be  deter^uned  in 
accordance  with  generally  accepted 
accounting  principles. 

(b)  Prohibitions — (1)  Commissions, 
fees  and  other  compensation.  No 
savings  association  or  service 
corporation  affiliate  thereof  shall  insure 
any  loan  with  a  mortgage  insurance 
company  if,  either  directly  or  indirectly, 
any  commission,  fee  or  other 
compensation  is  to  be  paid  to  or 
received  by  such  association,  any  such 
affiliate  thereof,  or  any  director,  officer, 
or  employee  of  such  association  or 
affiliate  in  connection  with  the  issuance 
or  renewal  of  mortgage  insurance  by 
such  company. 

(2)  Deposit  accounts.  No  savings 
association  or  service  corporation 
affiliate  thereof  shedl  insure  any  loan 
with  a  mortgage  insurance  company  if 
such  company  maintains  any  type  of 
deposit  account  at  such  association. 

(3)  Officers  of  mortgage  insurance 
companies.  No  savings  association  or 
service  corporation  affiliate  thereof  shall 
insure  any  loan  with  a  mortgage 
insurance  company  if  any  officer  or 
employee  «f  such  company,  or  any 
parent  company  thereof,  is  a  director, 
officer  or  controlling  person  of  such 
association  or  any  service  corporation 
affiliate  thereof. 

(4)  Investment  in  mortgage  insurance 
companies.  Except  as  provided  in 
paragraph  (c)  of  this  section,  no  savings 


association  or  service  corporation 
affiliate  thereof  shall  insure  any  loan 
with  a  mortgage  insurance  company  if 
the  amount  of  investment  in  such 
mortgage  insurance  company,  or  any 
parent  company  thereof,  by  such 
association,  its  service  corporation 
affiliates  and  the  directors,  officers,  and 
controlling  persons  of  such  association 
or  such  affiliates  is  sufficient  to  give  rise 
to  a  conflict  in  interest  in  the  placement 
or  renewal  of  mortgage  insurance. 
Absent  a  compelling  justification  to  the 
contrary,  the  Office  will  presiune  a 
conflict  of  interest  situation  to  exist: 
(i)  If  such  association,  any  service 
corporation  affiliate  thereof,  or  any 
director,  officer,  or  controlling  person  of 
such  association  or  affiUate  holds, 
directly  or  indirectly,  equity  securities  of 
such  mortgage  insurance  company  or 
any  parent  company  thereof  having  a 
cost  in  excess  of  $50,000.  or  representing 
more  than  one  percent  of  any  class  of 
equity  securities  of  such  company  if  its 
asset  are  less  than  $50  million,  or 
representing  more  than  one-half  percent 
of  any  class  of  equity  securities  of  such 
company  if  its  assets  equal  or  exceed 
$50  million;  or 

(ii)  If  such  association,  all  service 
corporation  affiliates  thereof  and  all  the 
directors,  officers,  and  controlling 
persons  of  such  association  and  ah  such 
affiliates  hold  in  the  aggregate,  directly 
or  indirectly,  equity  securities  of  such 
mortgage  insurance  company  or  any 
parent  company  thereof  having  a  cost  in 
excess  of  $100,000,  or  representing  more 
than  two  percent  of  any  class  of  equity 
securities  of  such  company  whose 
assets  are  less  than  $50  million,  or 
representing  more  than  one  percent  of 
any  class  of  equity  securities  of  such 
company  if  its  assets  equal  or  exceed 
$50  million. 

(c)  Exception.  Paragraph  (b)(4)  of  this 
section  does  not  apply  to  investment  in 
any  mortgage  insurance  company  in 
existence  on  March  11, 1976,  which  is 
entirely  owned  directly  or  indirectly  by 
savings  associations  if  such  investment 
made  or  increased  after  December  21, 
1978.  does  not  exceed  two  percent  of 
such  company's  outstandixig  equity 
securities. 

{563.45    DiscloMir*. 

(a)  Annual  disclosure  requirements. 
Except  as  provided  in  this  paragraph  (a) 
and  paragraph  (b)  of  this  section,  a 
savings  association  shall  transmit  to  its 
voting  members  at  least  20  calendar 
days  prior  to  its  1978  annual  meeting, 
and  every  annual  meeting  thereafter,  an 
annual  report  meeting  the  requirements 
of  Form  AR.  In  lieu  of  transmitting  such 
annual  report  a  savings  association 
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may.  not  less  than  30  calendar  days 
prior  to  its  annual  meeting,  transmit  a 
notice  of  meeting  to  its  voting  members 
clearly  stating  that  such  annual  report 
will  be  promptly  furnished  to  such 
person  upon  request  and  provide  a 
postage  prepaid  card  for  making  such 
request  For  purposes  of  complying  with 
this  paragraph  (a),  a  savings  association 
may.  if  necessary,  determine  its  voting 
members  as  of  a  date  prior  to  the  actual 
record  date  for  voting  at  its  annual 
meeting.  A  savings  association  is  not 
required  by  this  paragraph  (a)  to 
transmit  such  annual  report  or  notice  of 
meeting  to  any  voting  member  with  less 
than  two  votes,  unless  requested  by 
such  mamber. 

(b)  Exemptions  from  paragraph  (a). 
Paragraph  (a)  of  this  section  shall  not 
apply  to  a  savings  association: 

(1)  If  such  association  has  total  assets 
of  less  than  $15,000,000  as  of  the  end  of 
its  audit  period  immediately  preceding 
the  annual  meeting,  except  as  provided 
in  paragraph  (d)  of  this  section;  or 

(2)  In  the  case  of  a  stock-chartered 
savings  association,  if  such  savings 
association  is  subject  to  the  proxy 
solicitation  requirements  of  {  563d.l  of 
this  chapter  or 

(3)  If  Uie  affiliated  persons  of  such 
association  have  not  engaged  in  any 
transactions  since  the  beginning  of  such 
immediately  preceding  audit  period 
which  must  be  disclosed  under  Item  6(e) 
of  Form  AR. 

(c)  Filing  requirements.  Six  copies  of 
each  annual  report  prepared  pursuant 
to  paragraph  (a)  of  this  section,  and  any 
notice  of  meeting  transmitted  to  voting 
members  pursuant  thereto,  shall  be 
publicly  filed  with  the  Office 
concurrently  with  or  prior  to 
transmission  of  such  report  or  notice 
pursuant  to  paragraph  (a)  of  this  section. 
Three  of  sudi  copies  shall  be  mailed  or 
delivered  to  the  District  Director.  If  the 
District  Director  determines  that  the 
material  so  filed  fails  to  comply  in  any 
material  respect  with  the  requirements 
of  Form  AR.  the  District  Director  may 
require  such  material  for  three  years 
thereafter  to  be  filed  with  the  District 
Director  and  authorized  for  use  prior  to 
being  transmitted  to  voting  members. 

(d)  Annual  disclosure  requirements 
for  associations  under  $15  million  in 
assets.  A  savings  association  which  is 
not  exempted  from  paragraph  (a)  by 
paragraph  (b)(2)  of  this  section,  and 
which  has  less  than  $15,000,000  in  assets 
as  of  the  end  of  any  audit  period 
(beginning  with  the  audit  period 
immediately  preceding  its  1978  annual 
meeting),  shall  prepare  an  annual  report 
meeting  the  requirements  of  Form  AR 
witli  respect  to  each  such  audit  period 
as  to  which  such  association  does  not 


conform  with  paragraph  (b)(3)  of  this 
section.  Three  copies  of  each  annual 
report  required  by  the  preceding 
sentence  shall  be  publicly  filed  with  the 
Office  at  least  20  days  prior  to  the 
annual  meeting  following  the  audit 
period  as  to  which  such  report  was 
prepared.  Such  copies  shall  be  mailed  or 
dehvered  to  the  District  Director.  If  the 
District  Director  determines  that  an 
annual  report  prepared  by  a  savings 
association  pursuant  to  this  paragraph 
(d)  reveals  practices  or  events  during 
the  audit  period  covered  by  such  report 
which,  if  continued,  the  District  Director 
believes  should  be  disclosed  to  persons 
having  voting  rights  in  such  association, 
the  District  Director  may  require  such 
association  to  comply  with  the 
requirements  of  paragraph  (a)  of  this 
section  in  connection  with  die  annual 
report  for  its  next  audit  period  if  such  a 
report  is  required  by  this  paragraph  (d). 
If  an  annual  report  prepared  pursuant  to 
this  paragraph  (d)  reveals  information  of 
the  type  described  in  the  immediately 
preceding  sentence,  the  District  Director 
will  notify  the  association  in  writing 
within  60  days  of  the  filing  of  such 
report  with  die  District  Director  that 
such  association  must  submit  its  aimual 
report  (if  any)  for  its  next  audit  period  to 
the  District  Director  for  a  determination 
as  to  whether  such  association  must 
comply  with  the  requirements  of 
paragraph  (a)  of  this  section  in 
connection  with  such  report 

(e)  Disclosure  not  a  restriction  on 
Office's  general  authority.  Disclosure 
under  this  section  does  not  restrict  the 
Office's  authority  to  take  appropriate 
action  as  to  unsafe  or  unsound 
practices,  or  violations  of  law  or 
regulation,  respecting  the  matters 
disclosed. 

(f)  Additional  scope  of  "affiliated 
person  ".  As  used  in  this  section  and  in 
Form  AR.  the  term  "affiliated  person" 
includes  any  person  who  has  been 
nominated  to  be  a  director  of  the 
savings  association  as  if  such  person 
had  been  a  director  since  the  beginning 
of  the  association's  last  audit  period. 

Fonn  AR  (Annual  Report  Form) — General 
Instructions 

Each  annual  report  required  under  S  563.45 
shall,  to  the  extent  applicable,  include  the 
information  called  for  under  each  of  the  items 
below.  In  preparation  of  the  annual  report, 
particular  attention  should  be  given  to  the 
definitions  in  Part  561  of  this  chapter. 

This  form  is  not  to  be  used  as  a  blank  form 
to  be  filled  in,  nor  is  it  intended  to  prescribe  a 
form  for  presentation  of  material  in  the 
statement  Its  purpose  is  solely  to  prescribe 
the  information  required  to  be  set  forth  in  the 
statement;  any  additional  information  that 
the  savings  association  deems  appropriate 
may  l>e  included. 


Infonnatioo  Requirwl  In  Statement 

Item  J — Nominttes  and  Directors,  [a] 
Furnish  the  following  Information,  in  tabular 
form  to  the  extent  practicable,  with  respect  to 
each  person  nominated  for  election  as  a 
director  and  each  other  person  whose  term  of 
office  as  a  director  will  continue  after  the 
meeting: 

(1)  State  the  name  and  age  of  each  such 
person,  the  nature  of  any  immediate  family 
relationship  between  him  or  her  and  other 
directors,  nominees  and  officers,  when  his  or 
her  term  of  office  or  the  term  of  office  for 
which  he  or  she  is  a  nominee  will  expire,  and 
all  other  positions  and  offices  with  the 
savings  association  presently  held  by  him  or 
her,  and  indicate  which  persons  are  nominees 
for  election  as  directors  at  the  meeting. 

(2)  State  his  or  her  present  principal 
occupation  or  employment  and  give  the  name 
and  principal  business  of  any  corporation  or 
other  organization  in  which  such  employment 
is  carried  on.  Furnish  similar  information  as 
to  all  of  his  or  her  principal  occupations  or 
employments  during  the  last  five  years, 
unless  he  or  she  is  now  a  director  and  was 
elected  to  his  or  her  present  term  of  office  at 
an  annual  meeting  with  respect  to  which  an 
annual  report  meeting  the  requirements  of 
Form  AR  was  furnished. 

(3)  If  he  or  she  is  or  has  previously  been  a 
director  of  the  association,  state  the  period  or 
periods  during  which  he  or  she  has  served  as 
such. 

(4)  In  the  case  of  a  stock  association,  state, 
as  of  the  most  recent  practicable  date,  the 
approximate  amount  of  each  class  of  equity 
securities  (other  than  directors'  qualifying 
shares)  of  the  association,  or  any  parent 
company  or  subsidiary  thereot  beneficially 
owned  by  him  or  her,  either  directly  or 
indirectly.  If  he  or  she  disclaims  t>eneficial 
ownership  of  any  such  securities,  make  a 
statement  to  that  effect 

(b)  If  any  nominee  for  election  as  a  director 
is  proposed  to  l>e  elected  pursuant  to  any 
arrangement  or  understanding  between  the 
nominee  and  any  other  person  or  persona 
except  the  directors  and  officers  of  the 
savings  association  acting  solely  in  those 
capacities,  name  such  other  person  or 
persons  and  describe  briefly  such 
arrangement  or  understanding. 

(c)  State  whether  the  composition  of  the 
association's  traard  of  directors  will  be  in 
compliance  with  the  guidelines  set  forth  in 

I  563.33(a).  and  if  not  the  extent  to  which  the 
composition  of  such  tward  will  not  comply 
with  such  guidelines. 

Item  2 — Officers.  List  the  names  and  ages 
of  all  officers  of  such  association  and  all 
persons  chosen  to  l>ecome  officers;  state  the 
nature  of  any  immediate  family  relationship 
between  them;  indicate  all  positions  and 
offices  with  the  association  held  by  each 
such  person;  if  such  person  has  served  as  an 
officer  of  the  association  for  less  than  five 
years,  state  the  period  during  which  he  or  she 
has  served  as  an  officer  and  if  such  person  is 
employed  pursuant  to  an  employment 
contract  state  the  period  of  such  contract 
and  whether  it  may  be  terminated  for  cause 
by  the  association. 

Item  3— Voting  rights.  Describe  the  voting 
rights  of  each  class  of  persons  having  voting 
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rights  [e.g.,  accountholder*.  borrower*  and/or 
stockholders)  and  the  approximate  number  of 
votes  to  which  each  sudi  class  of  persona  is 
entitled;  state  the  date  as  of  which  the  record 
of  voting  members  entitled  to  vote  at  the 
meeting  will  be  determined;  and  in  the  case 
of  a  stock  association,  describe  any 
cumulative  voting  rights. 

Item  4 — Proxies  and  revocability  thereof. 
State  the  method  by  which  proxies  are 
solicited  by  management  for  the  election  of 
directors  [e.g.,  by  annual  soHcitation  or  by 
having  savings  accoimtholders  sign  a  proxy 
of  indefinite  duration  in  conjunction  with 
opening  their  accounts).  Also,  state  the 
names  of  the  persons,  and  their  positions  and 
offices  with  the  association,  holding  these 
proxies,  and  whether  the  persons  giving  these 
proxies  have  the  power  to  revoke  them.  If  the 
right  of  revocation  before  these  proxies  are 
exercised  is  limited  or  is  subfect  to 
compUance  with  any  formal  procedures, 
briefly  describe  such  limitation  or 
procedures. 

Item  5 — Change  in  control  (a)  Name  each 
controlling  person  of  the  association  ai>d 
include  the  number  of  proxies  held  by  such 
person  and.  in  the  case  of  a  stock  association, 
the  nimiber  of  voting  shares  of  stock  or  other 
voting  securities  owned,  controlled,  or  held 
with  power  to  vote  by  such  person. 

(b)  Describe  any  change  in  controlling 
persons  of  the  association  which  has 
occurred  since  the  beginning  of  its  last  audit 
period. 

(c)  Describe  any  contractual  arrangement, 
known  to  the  association,  including  any 
pledge  of  voting  securities  of  the  association 
or  any  parent  company  thereof,  the  operation 
of  the  terms  of  which  may  at  a  subsequent 
date  result  in  a  change  of  control  of  the 
association. 

Item  8 — Remuneration  and  other 
transactions  with  management  and  others — 
(a)  Direct  remuneration.  Furnish  the 
following  information  in  substantially  the 
tabular  form  indicated  below  as  to  all  direct 
remuneration  paid  by  the  association  and  its 
subsidiaries  during  the  association's  latest 
audit  period  to  the  following  persons  for 
services  In  all  capacities: 

(1)  Each  director  of  the  association  whose 
aggregate  direct  remuneration  exceeded 
$40,000,  and  each  of  the  three  highest  paid 
officers  of  the  association  whose  aggregate 
direct  remunerabon  exceeded  that  amount. 
naming  each  director  and  officer. 

(2)  Ail  directors  and  officers  of  the 
association  as  a  group  without  naming  them, 
but  stating  the  number  of  persons  included. 
Name  of  individual  or  number  of  persorts  in 

group— {A) 
Capacities  in  which  remuneratioo  was 

received — (B) 
Aggregate  direct  remuneration — (C) 

Instructions.  1.  This  item  applies  to  any 
person  who  was  a  director  or  officer  of  the 
association  at  any  time  during  the  period 
specified.  However,  information  need  not  be 
given  for  any  portion  of  the  period  during 
which  such  person  was  not  a  director  or 
officer. 

2.  The  information  is  to  be  given  on  an 
accrual  bas».  if  practicable.  The  tables 
required  by  this  paragraph  and  paragraph  fb) 
may  be  combined  if  the  association  so 
desires. 


3.  Do  not  include  remuneration  paid  to  a 
partnership  in  which  any  director  or  officer 
was  a  partner.  But  see  paragraph  (e)  below. 

(b)  Annuities,  pensions,  and  retirement 
benefits.  Furnish  the  following  informatioa  In 
substantially  the  tabular  form  indicated,  as  to 
all  annuity,  pensioa  or  retirement  benefits 
proposed  to  be  paid  under  any  existing  plan 
in  the  event  of  retirement  at  normal 
retirement  date,  directly  or  indirectly,  by  the 
association  or  any  subsidiary  thereof  to  each 
director  or  officer  named  in  answer  to 
paragraph  (al(l)  and  to  all  directors  and 
officers  of  the  association  who  are  eligible  for 
such  benefits,  as  a  group,  stating  the  number 
of  persons  in  the  group  without  naming  them: 
Name  of  individual  or  number  of  persons  bi 

group— (A) 
Amount  set  aside  or  accrued  during 

association's  last  audit  period — (B) 
Estimated  aimual  benefits  upon  retirement — 

(C) 

Instructions.  1.  The  term  "plan"  in  this 
paragraph  and  in  paragraph  (c)  Includes  all 
plans,  contracts,  authorizations,  or 
arrangements,  whether  or  not  set  forth  in  any 
formal  document. 

2.  Cohunn  (B)  need  not  be  answered  with 
respect  to  payments  computed  on  an         ' 
actuarial  basis  under  any  plan  which 
provides  for  fixed  benefits  in  the  event  of 
retirement  at  a  specific  age  or  after  a 
specified  number  of  years  of  service.  In  such 
case.  Columns  (A)  and  (C)  need  not  be 
answered  with  respect  to  directors  and 
officers  as  a  group. 

3.  The  information  called  for  by  Column  (C) 
may  be  given  in  a  table  shovnng  the  annual 
benefits  payable  upon  retirement  to  persons 
in  specified  salary  classifications. 

4.  In  the  case  of  any  plan  (other  than  those 
specified  in  Instruction  2)  where  the  amount 
set  aside  each  year  depends  upon  the  amount 
of  earnings  or  profits  of  the  association  or  its 
subsidiaries  for  such  period  or  a  prior  period 
(or  where  otherwise  impracticable  to  state 
the  estimated  annual  benefits  upwn 
retirement)  there  shall  be  set  forth,  in  lieu  of 
the  information  called  for  by  Column  (C).  the 
aggregate  amount  set  aside  or  accrued  to 
date,  unless  impracticable  to  do  so,  in  which 
case  the  method  of  computing  such  benefits 
shall  be  stated.  In  addition,  furnish  a  brief 
description  of  the  material  terms  of  the  plan. 
including  the  method  used  in  computing  the 
savings  association's  contribution,  and  the 
amount  set  aside  or  accrued  during  the 
savings  association's  last  audit  period  for  all 
officers  and  directors  as  a  group,  indicating 
the  number  of  persons  in  such  group  without 
naming  them. 

(c)  Other  remuneration.  Describe  briefly  all 
remuneration  payments  (other  than  payments 
reported  under  paragraph  (a)  or  (b)]  proposed 
to  be  made  in  the  future,  directly  or 
indirectly,  by  the  association  or  any 
subsidiary  thereof  pursuant  to  any  existing 
plan  or  arrangement  to  (1)  each  director  or 
officer  named  in  answer  to  paragraph  {a)(l). 
naming  each  such  person,  and  (2)  all 
directors  and  officers  of  the  association  as  a 
group,  without  naming  them. 

Instruction.  Information  need  not  be 
included  as  to  payments  to  be  made  for,  or 
benefits  to  be  received  from,  group  life  or 
accident  insurance,  group  hospitalization  or 


similar  group  payments  or  benefits.  If  it  is 
impracticable  to  state  the  amount  of 
remuneration  payments  proposed  to  be  made, 
the  aggregate  amount  set  aside  or  accrued  to 
date  in  respect  of  such  pa>'ment8  shall  be 
stated,  together  with  an  explanation  of  the 
basis  for  future  payments. 

(d)  Loans.  State  as  to  each  affiliated  person 
of  the  savings  association  who  was  indebted 
to  the  association  or  any  subsidiary  thereof 
at  any  time  since  the  beginning  of  the  last 
audit  period  of  the  association  (1]  the  largest 
aggregate  amount  of  indebtedness 
outstanding  at  any  time  during  such  period. 
(2)  the  nature  of  the  indebtedness  and  of  the 
transaction  in  which  it  was  incurred.  (3)  the 
amount  thereof  outstanding  as  of  the  latest 
practicable  date,  and  (4)  the  rate  of  interest 
paid  or  charged  thereon. 

Instructions.  1.  Include  the  name  of  each 
person  whose  indebtedness  is  described  and 
the  nature  of  the  relationship  by  reason  of 
which  the  information  is  required  to  be  given. 
2.  Disclosure  under  this  Item  e(d)  shall  not 
be  required  where  the  transaction  consists  of 
a  loan  by  the  association  or  subsidiary  that 
(i)  is  of  the  type  covered  by  an  exception  in 
%  563.43(b),  and  (ii)  is  made  on  substantially 
the  same  terms,  including  interest  rate  cmd 
collateral,  as  those  prevailing  at  the  time  for 
comparable  transactions  with  other  than 
affiliated  persons.  In  the  case  of  a  loan  made 
to  an  officer  who  is  not  a  director  or 
controlling  person  of  the  association, 
disclosure  of  the  loan  transaction  need  not  be 
made  under  this  Item  6(d)  if  (i)  disclosure 
would  not  have  been  required  under  the 
preceding  sentence  except  that  the  interest 
rate  being  paid  ia  less  than  the  rate  for       • 
comparable  loans  to  other  than  affiliated 
persons  at  the  time  the  loan  was  made,  and 
(ii)  the  aggregate  principal  balance  of  all 
loans  at  less  than  such  comparable  interest 
rates  to  such  officers  as  a  group  outstanding 
at  the  end  of  the  last  audit  period  of  the 
association  is  stated,  together  with  a  brief 
description  of  the  policy  of  the  association  or 
subsidiary  in  making  such  loans. 

(e)  Transactions  where  certain  persona 
have  a  material  interest  Describe  briefly  any 
transactions  since  the  beginning  of  the  last 
audit  period,  and  any  presently  proposed 
transactions,  to  which  the  association  or  any 
of  its  subsidiaries  was  or  is  to  be  a  party,  in 
which  any  affiliated  person  of  the  association 
had  or  is  to  have  a  direct  or  indirect  material 
interest,  naming  such  person  and  stating  his 
or  her  relationship  to  the  association,  the 
nature  of  his  or  her  interest  in  the  transaction 
and.  where  practicable,  the  amoimt  of  such 
interest. 

Instructions.  1.  This  item  applies  to  any 
person  who  was  an  affiliated  person  of  the 
association  at  any  time  during  the  period 
specified.  However,  information  need  not  be 
given  for  any  portion  of  the  period  during 
which  such  person  was  not  an  affiliated 
person. 

2.  In  connection  with  a  loan  transaction  to 
which  the  association  or  a  subsidiary  thereof 
Is  a  party,  an  affiliated  person  of  the 
association  acting  as  attorney  or  appraiser 
for  the  association  or  subsidiary,  or  as 
escrow  agent  builder  or  real  estate  agent/ 
broker,  will  b«  deemed  to  have  a  direct  or 
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indirect  interest  in  such  loan  transaction, 
unless  such  person  acts  in  such  capacity  or 
capacities  as  a  full  time  salaried  officer  or 
employee  of  the  association  or  subsidiary 
without  additional  or  separate  compensation 
for  indhndual  loan  transactions.  An  affiliated 
person  acting  as  an  insurance  agent/broker 
or  underwriter,  supplier  of  title  examination 
or  abstract  services,  or  building  materials 
supplier  will  be  deemed  to  have  a  direct  or 
indirect  interest  in  such  loan  transaction  if 
the  association  or  subsidiary  had  knowledge 
that  such  person  would  act  in  such  capacity 
at  the  time  the  loan  commitment  was  made. 
In  determining  whether  the  interest  of  the 
affiliated  person  in  such  a  loan  transaction  is 
material,  all  payments  made  during  an  audit 
period  of  the  association  to  the  affiliated 
person  for  acting  in  one  or  more  of  the 
foregoing  capacities  shall  be  aggregated  for 
purposes  of  the  trigger  amount  under 
Instruction  4(c). 

3.  A  person  will  be  deemed  to  have  a  direct 
or  indirect  material  interest  in  a  loan 
transaction  to  which  the  association  or  a 
subsidiary  thereof  was  or  is  to  be  a  party  if 
the  loan  is  to  finance  the  purchase  of  real 
property  from  such  person. 

4.  No  information  need  be  given  in  answer 
to  this  item  as  to  any  transaction  where — 

(a)  The  rates  or  charges  involved  in  the 
transaction  are  determined  by  competitive 
bids,  or  the  transaction  involves  the 
rendering  of  services  at  rates  or  charges  fixed 
in  conformity  with  law  or  governmental 
authority;  but  information  shall  be  given 
notwithstanding  approval  of  the  transaction 
by  the  Office  or  other  governmental 
authority; 

(b)  The  transaction  involves  services  as  a 
transfer  agent  registrar,  trustee  under  a 
corporate  trust  indenture,  or  similar  services; 
but  information  shall  be  given  as  to 
transactions  involving  services  as  a  bank 
depository  if  the  amount  of  the  deposits  of 
the  association  and  its  subsidiaries  averaged 
on  a  monthly  basis  an  amount  of  excess  of 
the  trigger  figure  under  Instruction  4(c)  during 
the  last  audit  period  of  the  association. 

(c)  The  amount  involved  in  the  transaction 
or  series  of  similar  transactions,  including  all 
periodic  installments  in  the  case  of  any  lease 
or  other  agreement  providing  for  periodic 
payments  or  installments,  does  not  exceed 
.02%  of  the  association's  assets,  provided  that 
such  amount  shall  not  be  less  than  $100,000 
nor  exceed  $300,000. 

(d)  The  interest  of  the  affiliated  person 
arises  solely  bom  ownership  of  securities  of 
the  savings  association  and  the  affiliated 
person  receives  an  extra  or  special  benefit 
not  shared  on  a  pro  rata  basis  by  all  holders 
of  securities  of  the  class;  or 

(e)  The  transaction  consists  of 
indebtedness  to  the  association  or  subsidiary 
disclosed  under  Item  6(d)  or  exempt  from 
disclosure  under  Instruction  2  to  Item  6(d). 

(f)  The  transaction  is  in  compliance  wiUi 
I  563.41  of  this  part 

5.  It  should  be  noted  that  this  item  calls  for 
disclosure  of  indirect  as  well  as  direct 
material  interests  in  transactions.  A  person 
who  has  a  position  or  relationship  with  a 
firm,  corporation,  or  other  entity,  which 
engages  in  a  transaction  with  the  association 
or  a  subsidiary  thereof  may  have  an  Indirect 


interest  in  such  transaction  by  reason  of  such 
position  or  relationship.  However,  a  person 
shall  be  deemed  not  to  have  a  material 
Indirect  interest  in  a  transaction  within  the 
meaning  of  this  Item  where — 

(a)  The  interest  arises  only  (i)  bom  such 
person's  position  as  a  director  of  another 
corporation  or  organization  (other  than  a 
partnership)  which  is  a  party  to  the 
transaction,  or  (ii)  from  direct  or  indirect 
ownership  by  such  person  and  all  other 
persons  specified  in  subparagraphs  (1)  and 
(2)  above,  in  the  aggregate,  of  less  than  a  10 
percent  equity  interest  in  another  person 
(other  than  a  partnership)  which  is  a  party  to 
the  transaction,  or  (iii)  bom  both  such 
position  and  ownership; 

(b)  The  interest  arises  only  from  such 
person's  position  as  a  limited  pa.'-tner  in  a 
partnership  in  which  he  or  she  and  all  other 
persons  specified  in  subparagraphs  (1)  end 
(2)  above  had  an  interest  of  less  than  10 
percent  or 

(c)  The  interest  of  such  person  arises  solely 
from  the  holding  of  an  equity  interest 
(including  a  limited  partnership  interest  but 
excluding  a  general  partnership  interest)  or  a 
creditor  interest  in  another  person  which  is  a 
party  to  the  transaction  with  the  association 
or  any  subsidiary  thereof  and  the  transaction 
is  not  material  to  such  other  person. 

6.  The  amount  of  the  interest  of  any 
specified  person  shall  be  computed  without 
regard  to  the  amount  of  profit  or  loss 
involved  in  the  transaction.  Where  it  is  not 
practicable  to  state  the  approximate  amount 
of  the  interest  the  approximate  amount 
involved  in  the  transaction  shall  be  indicated. 

7.  The  foregoing  instructions  specify  certain 
transactions  and  interests  as  to  which 
information  may  be  omitted  in  answering  this 
Item.  There  may  be  situations  where, 
although  the  foregoing  instructions  do  not 
expressly  authorize  nondisclosure,  the 
interest  of  an  affiliated  person  in  the 
particular  transaction  or  series  of 
transactions  is  not  a  material  interest  In  that 
case,  information  regarding  such  interest  and 
transaction  is  not  required  to  be  disclosed  in 
response  to  this  Item. 

8.  Information  should  be  included  as  to  any 
material  underwriting  discounts  and 
commissions  upon  the  sale  of  securities  by 
the  association  where  any  of  the  affiliated 
persons  were  or  are  to  be  a  principal 
underwriter  or  is  a  controlling  person  or  a 
member  of  a  firm  that  was  or  is  to  be  a 
principal  underwriter.  Information  need  not 
be  given  concerning  ordinary  management 
fees  paid  by  underwriters  to  a  managing 
underwriter  pursuant  to  an  agreement  among 
underwriters  the  parties  to  which  do  not 
include  the  association  or  any  subsidiary 
thereof. 

9.  A  savings  association  that  has  engaged 
in  a  transaction  that  must  be  disclosed 
pursuant  to  Item  6(e)  of  Form  AR  may  be 
granted  a  waiver  by  the  District  Director, 
upon  an  affirmative  showing  that  the 
association — 

1.  Entered  into  the  transaction  believing  in 
good  faith  that  the  transaction  would  not 
trigger  disclosure: 

2.  Upon  learning  that  the  transaction  would 
trigger  disclosure  initiated  appropriate  action 
to  reverse  the  transaction  or  to  eliminate 


those  aspects  of  the  transaction  that 
necessitate  disclosure; 

3.  Has  compiled,  prior  to  the  subject 
transaction,  a  record  of  satisfactory 
compliance  with  apphcable  law,  including 
rules,  regulations,  and  supervisory  directives 
of  the  Office;  and 

4.  Has  not  by  involvement  in  the  subject 
transaction,  engaged  in  a  transaction 
contrary  to  the  best  interests  of  the 
association  or  its  members. 

Waiver  of  the  Form  AR  disclosure 
requirements  under  this  paragraph  does  not 
constitute  approval  of  the  transaction  nor 
does  it  limit  the  Officer's  enforcement 
authority  to  suspend,  remove,  prohibit  or 
bring  cease-and-desist  proceedings  against 
any  "person  who  has  committed  a  breach  of 
fiduciary  duty  to  a  savings  association  or  its 
members. 

(f)  Options  to  purchase  securities.  In  the 
case  of  stock  associations,  furnish  the 
following  information  as  to  all  options  to 
purchase  securities,  from  the  association  or 
any  parent  company  or  subsidiary  thereof, 
which  were  granted  to  or  exercised  by  the 
following  persons  since  the  beginning  of  the 
association's  last  audit  period  and  as  to  all 
options  held  by  such  persons  as  of  the  latest 
practicable  date:  (i)  each  director  or  officer 
named  in  answer  to  paragraph  (a)(1)  of  this 
Item,  naming  each  such  person;  and  (ii)  all 
directors  and  officers  of  the  association  as  a 
group,  without  naming  them: 

(1)  As  to  options  granted,  state  (i)  the  title 
and  amount  of  securities  called  for,  (ii)  the 
prices,  expiration  dates,  and  material 
provision;  and  (iii)  the  market  value  of  the 
securities  called  for  on  the  granting  date. 

(2)  As  to  options  exercised,  state  (i)  the 
title  and  amount  of  securities  purchased;  (ii) 
the  aggregate  purchase  price;  and  (iii)  the 
aggregate  market  value  of  the  securities 
purchased  on  the  date  of  purchase. 

(3)  As  to  all  unexercised  options  held  as  of 
the  latest  practicable  date,  regardless  of 
when  such  options  where  granted,  state  (i) 
the  title  and  aggregate  amount  of  securities 
called  for,  (ii)  the  average  option  price  per 
share;  and  (iii)  the  per  s^are  market  price  of 
the  securities  subject  to  the  option,  as  of  the 
latest  practicable  date. 

Instructions.  1.  The  term  "options"  as  used 
in  this  paragraph  (f)  includes  all  options, 
warrants,  or  rights,  other  than  those  issued  to 
security  holders  as  such  on  a  pro  rata  basis. 
Where  the  average  option  price  per  share  is 
called  for,  the  weighted  average  price  per 
share  shall  be  given. 

2.  The  extension,  regranting,  or  material 
amendment  of  options  shall  be  deemed  the 
granting  of  options  within  the  meaning  of  this 
paragraph. 

3.  This  item  need  not  be  answered  with 
respect  to  options  granted,  exercised,  or 
outstanding,  as  may  be  specified  therein, 
where  the  total  market  value  (i)  on  the 
granting  date  of  the  securities  called  for  by 
all  options  granted  during  the  period 
specified;  (ii)  on  the  dates  of  purchase  of  all 
securities  purchased  through  the  exercise  of 
options  during  the  period  specified;  or  (iii)  as 
of  the  latest  practicable  date  of  the  securities 
called  for  by  all  options  held  at  such  time, 
does  not  exceed  tlO.000  for  any  officer  or 
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director  named  In  answer  to  paragraph  (a)(1) 
of  this  Item,  or  $40,000  for  all  officers  and 
directors  as  a  group. 

(g)  Transactions  involving  certain  pension, 
retirement,  savings  and  other  similar  plans. 
Describe  briefly  any  transactions  since  the 
beginning  of  the  association's  last  audit 
period  or  any  presently  proposed  transaction, 
to  which  any  pension,  retirement,  savings,  or 
similar  plan  provided  by  the  association  or 
any  parent  company  or  subsidiary  thereof, 
was  or  is  to  be  a  party,  in  which  any 
affiliated  person  of  the  association  had  or  is 
to  have  a  direct  or  indirect  material  interest, 
naming  such  person  and  stating  his  or  her 
relation  to  the  association,  the  nature  of  his 
or  her  interest  in  the  transaction,  and,  where 
practicable,  the  amount  of  such  Interest. 

Instructions.  1.  Without  limiting  the  general 
meaning  of  the  term  "transaction"  there  shall 
be  included  in  answer  to  this  item  any 
remuneration  received  or  any  loans  received 
or  outstanding  during  the  period,  or  proposed 
to  be  received. 

2.  No  information  need  be  given  in  answer 
to  paragraph  (g)  with  respect  to— 

(a)  Payments  to  the  plan,  or  payments  to 
beneficiaries,  pursuant  to  the  terms  of  the 
plan; 

(b)  Payments  of  remuneration  for  services 
not  in  excess  of  five  percent  of  the  aggregate 
remuneration  received  by  the  affiliated 
person  during  the  association's  last  audit 
period  from  the  association  and  its 
subsidiaries. 

Item  7 — Brief  description  of  business. 
Furnish  a  brief  description  of  the  business 
done  by  the  association  and  its  subsidiaries 
during  the  association's  most  recent  audit 
period,  including  information  concerning  any 
material  developments  during  such  period. 

Item  8 — Financial  statements.  Furnish  a 
statement  of  financial  condition  of  the 
association  as  of  the  end  of  its  last  two  audit 
periods  and  related  statements  of  income, 
retained  earnings  and  changes  in  financial 
position  for  such  periods.  Such  financial 
statements  shall  be  certified  by  independent 
public  accountants  (except  as  otherwise 
provided  in  $  563.170),  and  accompanied  by 
the  accountants'  report.  Such  financial 
statement  may  be  presented  on  a 
consolidated  basis  with  subsidiaries  of  the 
savings  association.  If  the  savings 
association's  audit  period  ends  more  than  120 
days  before  its  annual  meeting,  financial 
statements  of  the  type  described  above  shall 
also  be  furnished  on  an  unaudited  basis  as  of 
a  date  and  for  the  related  period  ending 
within  120  days  of  its  annual  meeting. 

S  563.46    Charge-off  of  consumer  credit 
ctaeslfled  as  a  loss. 

When  consumer  credit  is  classiHed  as 
a  loss,  as  defined  in  9  561.13  of  this 
subchapter,  it  shall  be  charged  against 
the  savings  association's  current 
earnings. 

$563.47    Pention  plans. 

(a)  General.  No  savings  association  or 
service  corporation  thereof  shall 
sponsor  an  employee  pension  plan 
which,  because  of  unreasonable  costs  or 
any  other  reason,  could  lead  to  material 


financial  loss  or  damage  to  the  sponsor. 
For  purposes  of  this  section,  an 
employee  pension  plan  is  defined  in 
section  3(2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended.  The  prospective  obligation  or 
liability  of  a  plan  sponsor  to  each  plan 
participant  shall  be  stated  in  or 
determinable  from  the  plan,  and,  for  a 
defined  benefit  plan,  shall  also  be  based 
upon  an  actuarial  estimate  of  future 
experience  under  the  plan. 

(b)  Funding.  Actuarial  cost  methods 
permitted  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  the  Internal  Revenue  Code  of  1954, 
as  amended,  shall  be  used  to  determine 
plan  fimding. 

(c)  Plan  amendment.  A  plan  may  be 
amended  to  provide  reasonable  annual 
cost-of-living  increases  to  retired 
participants:  Provided,  That  (1)  Any 
such  increase  shell  be  for  a  period  and 
amount  determined  by  the  sponsor's 
board  of  directors,  but  in  no  event  shall 
it  exceed  the  annual  increase  in  the 
Consumer  Price  Index  published  by  the 
Bureau  of  Labor  Statistics;  and  (2)  No 
increase  shall  be  granted  unless  (i) 
anticipated  charges  to  net  income  for 
future  periods  have  first  been  foimd  by 
such  board  of  directors  to  be  reasonable 
and  are  documented  by  appropriate 
resolution  and  supporting  analysis;  and 
(ii)  the  increase  will  not  reduce  the 
association's  regulatory  capital  below 
its  regulatory  capital  requirement. 

(d)  Termination.  The  plan  shall  permit 
the  sponsor's  board  of  directors  and  its 
successors  to  terminate  such  plan. 
Notice  of  intent  to  terminate  shall  be 
filed  with  the  District  Director  at  least  60 
days  prior  to  the  proposed  termination 
date. 

(e)  Records.  Each  savings  association 
or  service  corporation  maintaining  a 
plan  not  subject  to  recordkeeping  and 
reporting  requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
and  the  Internal  Revenue  Code  of  1954. 
as  amended,  shall  establish  and 
maintain  records  containing  the 
following: 

(1)  Plan  description; 
[2]  Schedule  of  participants  and 
beneficiaries; 

(3)  Schedule  of  participants  and 
beneficiaries'  rights  and  obligations; 

(4)  Plan's  financial  statements;  and 

(5)  Except  for  defined  contribution 
plans,  an  opinion  signed  by  an  enrolled 
actuary  (as  defined  by  the  Employee 
Retirement  Income  Security  Act  of  1974] 
affirming  that  actuarial  assumptions  in 
the  aggregate  are  reasonable,  take  into 
account  the  plan's  experience  and 
expectations,  and  represent  the 
actuary's  best  estimate  of  the  plan's 
projected  experiences. 


S  563.46    Flood  disaster  protection. 

(a)  General.  This  section  implements, 
in  part,  sections  4012a  (b)  and  (c),  4104a, 
and  4106(b)  of  Title  42  of  the  United 
States  Code.  This  section  does  not  apply 
to  a  service  corporation  or  a  holding 
company  parent  of  a  savings 
association.  As  used  in  this  section,  the 
term  "loan"  includes  an  installment  sale 
contract. 

(b)  Flood  insurance — (1)  Requirement. 
A  savings  association  shall  not  make 
(including  purchase,  except  as  provided 
in  paragraph  (d)  of  this  section), 
increase,  extend,  or  renew  any  loan 
(other  than  a  loan  closed  after  March  1, 
1974,  as  to  which  there  was  outstanding 
at  the  close  of  March  1. 1974,  a 
commitment  to  make  such  loan)  secured 
by  improved  real  estate  or  a  mobile 
home  located  or  to  be  located  in  an  area 
identified  by  the  Director  of  the  Federal 
Emergency  Management  Agency 
("Director")  as  having  special  flood 
hazards  and  in  which  flood  insurance 
has  been  made  available  under  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  ("Act"),  unless  the  property 
securing  such  loan  is  covered  for  the 
term  of  the  loan  by  flood  insurance  at 
least  equal  to  the  outstanding  principal 
balance  of  the  loan  or  the  maximum 
coverage  available  with  respect  to  the 
particular  type  of  property  under  the 
Act,  whichever  is  less. 

(2)  Exception.  However,  flood 
insurance  is  not  required  on  any  State- 
owned  property  covered  under  an 
adequate  State  pohcy  of  self-insiu'ance 
satisfactory  to  the  Director.  The  Director 
is  required  by  statute  to  publish  and 
periodically  revise  a  list  of  States  which 
have  such  adequate  self-inaurance. 

(c)  Records  of  compliance.  Each 
savings  association  shall  maintain  in 
correction  with  all  loans  secured  by 
improved  real  estate  or  a  mobile  home 
sufficient  records  to  indicate  the  method 
used  by  it  to  determine  whether  such 
loans  require  flood  insurance  under  this 
section. 

(d)  Purchase  of  loans.  This  section 
does  not  prohibit  piu-chase  after  March 
1, 1974,  of  a  loan  if: 

(1)  As  to  a  loan  closed  before  that 
date,  the  loan  has  not  thereafter  been 
increased,  extended,  or  renewed;  or 

(2)  As  to  a  loan  closed  on  or  after  that 
date,  the  loan  was  closed  under  a  loan 
commitment  outstanding  on  that  date 
and  the  loan  has  not  thereafter  been 
increased,  extended  or  renewed. 

(e)  Notice  of  special  flood  hazard  area 
and  availability  of  Federal  disaster 
relief  assistance.  A  savings  association 
shall  as  a  condition  of  making 
(including  purchasing),  increasing, 
extending,  or  renewing  any  loan  secived 
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by  improved  real  estate  or  a  mobile 
home  located  or  to  be  located  in  an  area 
identified  by  the  Secretary  as  having 
special  flood  hazards,  mail  or  deliver  as 
soon  as  feasible,  but  not  less  than  10 
days  before  closing  of  the  transaction 
(or  not  later  than  the  savings 
association's  commitment,  if  any.  if  the 
commitment  and  closing  are  less  than  10 
days  apart)  a  written  notice  to  the 
borrower  stating  that  the  property 
securing  the  loan  is  or  will  be  located  in 
an  area  so  identified;  or  in,  lieu  of  such 
notification,  a  savings  association  may 
obtain  satisfactory  written  assurances 
that  a  seller  or  lessor  has  notified  the 
borrower,  prior  to  execution  of  any 
agreement  for  sale  or  lease,  that  the 
property  securing  the  loan  is  or  will  be 
located  in  an  area  so  identified.  A 
savings  association  shall  similarly  notify 
the  borrower  whether,  in  the  event  of 
damage  to  the  property  caused  by 
flooding  in  a  Federally  declared 
disaster.  Federal  disaster  relief 
assistance  will  be  available  for  the 
property.  A  savings  association  shall 
require  the  borrower,  prior  to  closing,  to 
provide  the  savings  association  with  a 
written  acknowledgment  that  the 
property  securing  the  loan  is  or  will  be 
located  in  an  area  so  identified  and  the 
borrower  has  received  the  above- 
required  notice  regarding  Federal 
disaster  relief  assistance. 

Subpart  C— Securities  and  Borrowings 

§  563.72    Form,  return,  and  maturity  of 
securltie*. 

Securities  of  any  savings  association 
which  are  issued  in  connection  with  any 
borrowing  which  is  in  conformity  with 
§  563.80  or  issued  with  specific  prior 
approval  of  the  Office  are,  as  to  form, 
return,  and  maturity  hereby  approved  by 
the  Office. 

§563.74    Mutual  capital  certificates. 

(a)  General.  No  savings  association 
that  is  in  the  mutual  form  shall  issue 
mutual  capital  certificates  pursuant  to 
this  section  or  amend  the  terms  of  such 
certificates  unless  it  has  obtained 
written  approval  of  the  Office.  No 
approval  shall  be  granted  unless  the 
proposed  issuance  of  the  mutual  capital 
certificates  and  the  form  and  manner  of 
filing  of  the  application  are  in 
accordance  with  the  provisions  of  this 
section. 

fb)  Eligibility  Requirements.  The 
Office  will  consider  and  process  an 
application  for  approval  of  the  issuance 
of  mutual  capital  certificates  pursuant  to 
this  section  only  if  the  issuance  is 
authorized  by  applicable  law  and 
regulation  and  is  not  inconsistent  with 


any  provision  of  the  applicant's  charter, 
constitution  or  bylaws. 

(c)  Application  form;  supporting 
information.  An  application  for  approval 
of  the  issuance  of  mutual  capital 
certificates  pursuant  to  this  section  shall 
be  in  the  form  prescribed  by  the  Office. 
Such  application  and  instructions  may 
be  obtained  from  the  District  Director  or 
his  or  her  designee.  Information  and 
exhibits  shall  be  furnished  in  support  of 
the  application  in  accordance  with  such 
instructions,  setting  forth  all  of  the  terms 
and  provisions  relating  to  the  proposed 
issue  and  showing  that  all  of  the 
requirements  of  this  section  have  been 
or  will  be  met 

(d)  Charter  amendment  No 
application  for  approval  of  the  issuance 
of  mutual  capital  certificates  pursuant  to 
this  section  may  be  filed  unless  the 
amendment  to  the  mutual  association's 
charter,  constitution  or  bylaws  or  other 
actions  conferring  such  authority  shall 
have  been  approved  pursuant  to  the 
procedures  and  requirements  set  forth  In 
the  mutual  association's  charter, 
constitution  or  bylaws,  or  as  may 
otherwise  be  required  by  applicable 
law. 

(e)  Filing  requirements.  The 
application  for  issuance  of  mutual 
capital  certificates  shall  be  publicly  filed 
with  the  Office  by  transmitting 
concurrently  three  copies  to  the  District 
Director  and  the  original  and  three 
copies  to  the  Chief  Coimsel.  Corporate 
and  Securities  Division.  Office  of  Thrift 
Supervision.  1700  G  Street,  NW.. 
Washington.  DC  20552. 

(f)  Supervisory  objection.  No 
appUcation  or  approval  of  the  issuance 
of  mutual  capital  certificates  pursuant  to 
this  section  shall  be  approved  if.  in  the 
opinion  of  the  Office,  tlie  policies, 
condition,  or  operation  of  the  applicant 
afford  a  basis  for  supervisory  objection 
to  the  application. 

(g)  Limitation  on  offering  period. 
Following  the  date  of  the  approval  of  the 
application  by  the  Office,  the 
association  shall  have  an  offering  period 
of  not  more  than  one  year  in  which  to 
complete  the  sale  of  the  mutual  capital 
certificates  issued  pursuant  to  this 
section.  The  Office  may  in  its  discretion 
extend  such  offering  period  if  a  written 
request  showing  good  cause  for  such 
extension  is  filed  with  it  not  later  than 
30  days  before  the  expiration  of  such 
offering  period  or  any  extension  thereof. 

(h)  Reports.  Within  30  days  after 
completion  of  the  sale  of  mutual  capital 
certificates  issued  pursuant  to  this 
section,  the  association  shall  transmit 
concurrently  to  the  District  Director  and 
to  the  Corporate  and  Securities  Division 
a  written  report  stating  the  total  dollar 


amoimt  of  securities  sold,  and  the 
amoimt  of  net  proceeds  received  by  the 
association,  and  within  90  days  it  shall 
transmit  a  written  report  stating  the 
number  of  purchasers. 

(i]  Requirements  as  to  mutual  capital 
certificates — (1  j  Fonn  of  certificate. 
Each  mutual  capital  certificate  and  any 
governing  agreement  evidencing  a 
mutual  capital  certificate  issued  by  an 
association  pursuant  to  this  section: 

(i)  Shall  bear  on  its  face,  in  bold-face 
type,  the  following  legend:  "This 
sectirity  is  not  a  savings  account  or  a 
deposit  and  it  is  not  insured  by  the 
United  States  or  any  agency  or  fund  of 
the  United  States";  and 

(ii)  shall  clearly  state  that  the 
certificate  is  subject  to  the  requirements 
of  S  563.74(i)(2). 

(2)  Legal  requirements.  Mutual  capital 
certificates  issued  pursuant  to  this 
section  shall: 

(i)  Be  subordinate  to  all  claims  against 
the  association  having  the  same  priority 
as  savings  accounts,  savings  certificates, 
debt  obligations  or  any  higher  priority; 

(ii)  Not  be  eligible  for  use  as  collateral 
for  any  loan  made  by  the  issuing 
association; 

(iii)  Constitute  a  claim  in  liquidation 
not  exceeding  the  face  value  plus 
accrued  dividends  of  the  certificates,  on 
the  general  reserves,  surplus  and 
undivided  profits  of  the  association 
remaining  after  the  payment  in  full  of  all 
savings  accounts,  savings  certificates 
and  debt  obligations: 

(iv)  Be  entitled  to  the  payment  of 
dividends,  which  may  be  fixed,  variable, 
participating,  or  ciunulative,  or  any 
combination  thereof,  only  if,  when  and 
as  declared  by  the  association's  board 
of  directors  out  of  funds  legally 
available  for  that  purpose,  provided  that 
no  dividend  may  be  declared  or  paid 
without  the  approval  of  the  Office  if 
such  payment  would  cause  the 
association  to  fail  to  meet  its  regulatory 
capital  requirement  imder  {  567.2  of  this 
subchapter,  and  provided  further  that  no 
dividend  may  be  paid  if  such  payment 
would  constitute  a  violation  of  12  U.S.C. 
1828(b): 

(v)  Not  be  redeemable,  except:  (A) 
Where  the  dollar  weighted  average  term 
of  each  issue  of  mutual  capital 
certificates  to  be  redeemed  is  seven 
years  or  more  and  redemption  is  to  be 
made  pursuant  to  a  redemption 
schedule:  (B)  in  the  event  of  a  merger, 
consolidation  or  reorganization 
approved  by  the  Office;  or  (C)  where  the 
funds  for  redemption  are  raised  by  the 
issuance  of  mutual  capital  certificates 
approved  piuvuant  to  this  section,  or  in 
conjunction  with  the  issuance  of  capital 
stock  pursuant  to  Part  563b  of  this 
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subchapter  Provided,  that  mandatory 
redemption  shall  not  be  required;  that 
mutual  capital  certificates  shall  not  be 
redeemable  on  the  demand  or  at  the 
option  of  the  holder  and  that  mutual 
capital  certificates  shall  not  receive, 
benefit  from,  be  credited  with  or 
otherwise  be  entitled  to  or  due 
payments  in  or  for  redemption  if  such 
payments  would  cause  the  association 
to  fail  to  meet  its  regulatory  capital 
requirement  under  S  567.2  of  this 
subchapter  And  Provided  further,  for 
the  purposes  of  this  paragraph  [i)(2)(v). 
the  "dollar  weighted  average  term"  of 
an  issue  of  mutual  capital  certificates 
shall  be  the  sum  of  the  products 
calculated  for  each  year  that  the  mutual 
capital  certificates  in  the  issue  have 
been  redeemed  or  are  scheduled  to  be 
redeemed.  Each  product  shall  be 
calculated  by  multiplying  the  number  of 
years  of  each  mutual  capital  certificate 
of  a  given  term  by  a  fraction,  the 
numerator  of  which  shall  be  the  total 
dollar  amount  of  each  mutual  capital 
certificate  in  the  issue  with  the  same 
term  and  the  denominator  of  which  shall 
be  the  total  dollar  amoimt  of  mutual 
capital  certificates  in  the  entire  issue; 

(vi)  Not  have  preemptive  rights; 

(vii)  Not  have  voting  rights,  except 
that  an  association  may  provide  for 
voting  rights  if: 

(A)  The  savings  association  fails  to 
pay  dividends  for  a  minimum  of  three 
consecutive  dividend  periods,  and  then 
the  holders  of  the  class  or  classes  of 
mutual  capital  certificates  granted  such 
voting  rights,  and  voting  as  a  single 
class,  with  one  vote  for  each 
outstanding  certificate,  may  elect  by  a 
majority  vote  a  maximum  of  one-third  of 
the  association's  board  of  directors,  the 
directors  so  elected  to  serve  until  the 
next  annual  meeting  of  the  association 
succeeding  the  payment  of  all  current 
and  past  dividends; 

(B)  Any  merger,  consolidation,  or 
reorganization  (except  in  a  supervisory 
case]  is  sought  to  b^  authorized,  where 
the  issuing  association  is  not  the 
survivor,  provided  that  the  regulatory 
capital  of  the  resulting  association 
available  for  payment  of  any  class  of 
mutual  capital  certificate  on  Uquidation 
is  less  than  the  regulatory  capital 
available  for  such  class  prior  to  the 
merger,  consolidation,  or  reorganization; 

(C)  Action  is  sought  to  be  authorized 
which  would  create  any  class  of  mutual 
capital  certificates  having  a  preference 
or  priority  over  an  outstanding  class  or 
classes  of  mutual  capital  certificates; 

(D)  Any  action  is  sought  to  be 
authorized  which  would  adversely 
change  the  specific  terms  of  any  class  of 
mutual  capital  certificates; 


(E)  Action  is  sought  to  be  authorized 
which  would  increase  the  number  of  a 
class  of  mutual  capital  certificates,  or 
the  number  of  a  class  of  mutual  capital 
certificates  ranking  prior  to  or  on  parity 
with  another  class  of  mutual  capital 
certificates;  or 

(F)  Action  is  sought  which  would 
authorize  the  issuance  of  an  additional 
class  or  classes  of  mutual  capital 
certificates  without  the  association 
having  met  specific  financial  standards; 

(viii)  Not  constitute  an  obligation  of 
the  association  and  shall  confer  no 
rights  which  would  give  rise  to  any 
claim  of  or  action  for  default; 

(ix)  Not  be  convertible  into  any 
account,  security,  or  interest,  except  that 
mutual  capital  certificates  may  be 
surrendered  in  exchange  for  preferred 
stock  issued  in  connection  with  the 
conversion  of  the  issuing  savings 
association  to  the  stock  form  pursuant  to 
Part  563b  of  this  subchapter,  provided 
that  the  preferred  stock  shall  have 
substantially  the  same  voting  rights, 
designations,  preferences  and  relative, 
participating  optional,  or  other  special 
rights,  and  qualifications,  limitations, 
and  restrictions,  as  the  mutual  capital 
certificates  exchanged  for  the  preferred 
stock. 

(x)  Provide  for  charging  of  losses  after 
the  exhaustion  of  all  other  items  in  the 
regulatory  capital  account. 

§  563.75    Mandatorlty  redeemable 
preferred  etock. 

(a)  General.  No  savings  association 
shall  issue  mandatorily  redeemable 
preferred  stock  includable  in  regulatory 
capital  pursuant  to  this  section  or 
amend  the  terms  of  such  preferred  stock 
unless  it  has  obtained  the  written 
approval  of  the  Office.  Approval  of  the 
issuance  under  this  section,  in  order  to 
qualify  as  regulatory  capital  under 

S  567.1  of  this  subchapter,  may  be 
obtained  either  before  or  after  the 
preferred  stock  is  issued,  but  no 
approval  shall  be  granted  unless  the 
issuance  of  the  preferred  stock  and  the 
form  and  manner  of  filing  of  the 
application  are  in  accordance  with  the 
provisions  of  this  section. 

(b)  Eligibility  requirements.  In 
determining  whether  the  Office  will 
process  an  application  by  a  savings 
association  for  approval  of  the  issuance 
of  mandatorily  redeemable  preferred 
stock  includable  in  regulatory  capital 
pursuant  to  this  section,  the  Office  will 
consider  the  following  factors: 

(1)  Whether  the  issuance  of  such 
preferred  stock  by  the  apphcant  is 
authorized  by  applicable  law  and 
regulation  and  is  not  inconsistent  with 
any  provision  of  the  applicant's  charter, 
constitution,  or  bylaws; 


(2)  Whether,  in  the  opinion  of  the 
Office,  the  overall  policies,  condition, 
and  operation  of  the  applicant  do  not 
afford  a  basis  for  supervisory  objection, 
to  the  application.  Bases  for  supervisory 
objection  may  include  the  following: 

(i)  Regulatory  capital,  without  regard 
to  the  amount  of  any  mandatorily 
redeemable  preferred  stock  to  be 
included  in  regulatory  capital,  does  not 
meet  the  requirements  of  9  567.2; 

(ii]  Losses  have  not  been  offset  by 
specific  reserves  to  the  extent  required 
pursuant  to  S  563.172  of  this  part; 

(iii)  Actual  and  anticipated  income 
from  operations,  after  distribution  of 
earnings  to  the  holders  of  saving 
accounts,  payment  of  dividends  on 
outstanding  equity  securities  and 
payment  of  interest  on  borrowings  but 
before  income  taxes,  is  not 
demonstrably  sufficient  for  payment  of 
dividends  and  redemption  price, 
discount,  and  related  expenses  of  the 
proposed  issue;  and 

(3)  Whether  the  issuance  of  such 
securities  by  the  applicant  in  the 
transaction  and  any  related  transactions 
will  result  in  a  transfer  of  risk  from  the 
Savings  Association  Insurance  Fund  or 
the  Bank  Insurance  Fund,  as  the  case 
may  be,  to  parties  other  than  savings 
associations. 

(c)  Application  form;  supporting 
information.  An  application  for  approval 
of  the  issuance  of  mandatorily  redeemed 
preferred  stock  by  a  savings  association 
pursuant  to  this  section  shall  be  in  the 
form  prescribed  by  the  Office  or.  if  no 
such  form  has  been  promulgated,  may 
be  in  the  form  prescribed  by  the  Office 
for  the  issuance  of  subordinated 
debentxires.  in  which  case  all  references 
therein  to  "subordinated  debt."  "debt 
service"  or  "debt  discoimt"  shall  be 
changed  to,  respectively,  "mandatorily 
redeemable  preferred  stock,"  "debt  or 
redemption  service."  and  "redemption 
discount"  and  all  citation  therein  to 

S  563.81  changed  to  corresponding 
provisions,  if  any,  of  S  563.75.  Such 
application  and  instructions  may  be 
obtained  from  the  District  Director. 
Information  and  exhibits  shall  be 
furnished  in  support  of  the  appUcation  in 
accordance  with  such  instructions, 
setting  forth  all  of  the  terms  and 
provisions  relating  to  the  proposed  issue 
and  showing  that  all  of  the  requirements 
of  this  section  have  been  or  will  be  met. 

(d)  Requirements  as  to  securities. 
Mandatorily  redeemable  preferred  stock 
issued  pursuant  to  this  section  shall 
meet  all  of  the  following  requirements 
unless  one  or  more  of  such 
requirements,  not  including  paragraph 
(d](l)(i)  of  this  section  which  is  not 
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eligible  for  waiver,  are  waived  by  the 
Office. 

(1)  Form  of  certificate.  Each  certificate 
evidencing  mandatorily  redeemable 
preferred  stock  issued  by  a  savings 
association  pursuant  to  this  section 
shaU: 

(i)  Bear  on  its  face,  in  bold-face  type, 
the  following  legend:  "This  security  is 
not  a  savings  accoimt  or  deposit  and  it 
is  not  insured  by  the  United  States  or 
any  agency  or  fund  of  the  United 
States"; 

(ii)  Clearly  state  that  the  security  is 
unsecured  and  is  not  eligible  as 
collateral  for  any  loan  by  the  issuing 
association; 

(iii)  State  or  refer  to  a  document 
stating  the  limitations  upon  payment  of 
dividends  imposed  by  12  U.S.C.  1828(b); 
and 

(iv)  State  or  refer  to  a  document 
stating  that  no  voluntary  redemption, 
other  than  scheduled  redemptions,  may 
be  made  by  the  association  without  the 
approval  of  the  Office  if  the  association 
is  not  in  compliance  with  the  regulatory 
capital  requirements  of  S  567.2  or  if  after 
giving  effect  to  such  redemption  the 
association  would  fail  to  meet  such 
regulatory  capital  requirements. 

(2)  Limitation  as  to  term.  No 
mandatorily  redeemable  preferred  stock 
issued  by  a  savings  association  pursuant 
to  this  section  shall  have  an  original 
period  to  required  redemption  of  less 
than  seven  years.  During  the  first  six 
years  that  such  a  security  is  outstanding, 
the  total  of  all  required  purchase-fund 
payments,  required  reserve  allocations 
and  required  redemptions  with  respect 
to  the  portion  of  such  six  years  that 
have  elapsed  shall  at  no  time  exceed  the 
original  redemption  price  thereof 
multiplied  by  a  fraction  the  numerator  of 
which  is  the  number  of  years  that  have 
elapsed  since  the  issuance  of  the 
security  and  the  denominator  of  which 
is  the  number  of  years  covered  by  the 
original  period  to  required  redemption. 

(e)  Filing  of  application.  The 
application  for  approval  of  the  issuance 
of  mandatorily  redeemable  preferred 
stock  under  this  section  shall  be  filed 
with  the  Office  by  transmitting  the 
original  and  two  copies  of  the 
application  and  all  supporting 
documents  to  the  District  Director. 

(f)  Additional  requirements.  The 
Office  may  impose  on  the  applicant  such 
requirements  or  conditions  with  regard 
to  the  securities  or  the  offering  or 
issuance  thereof  as  it  may  deem 
necessary  or  desirable  for  the  protection 
of  purchasers,  the  applicant  the  Office, 
or  the  Savings  Association  Insurance 
Fund  or  the  Bank  Insurance  Fund,  as 
appropriate. 


(g)  Limitation  on  offering  period. 
Follovdng  the  date  of  approval  of  the 
application  by  the  Office,  the 
association  shall  have  an  offering  period 
of  not  more  than  one  year  in  which  to 
complete  the  sale  of  the  mandatorily 
redeemable  preferred  stock  issued 
pursuant  to  this  section.  The  Office  may 
in  its  discretion  extend  such  offering 
period  if  a  written  request  showing  good 
cause  for  such  extension  is  filed  with  it 
not  later  than  30  days  before  the 
expiration  of  such  offering  period  or  any 
previous  extension  thereof. 

(h)  Reports.  Within  30  days  after 
completion  of  the  sale  of  the 
mandatorily  redeemable  preferred  stock 
issued  pursuant  to  prior  approval  under 
this  section,  the  association  shall 
transmit  a  written  report  to  the  District 
Director  stating  the  number  of 
purchasers,  the  total  dollar  amount  of 
securities  sold,  and  the  amount  of  new 
proceeds  received  by  the  association. 

(i)  Delegations.  The  Senior  Deputy 
Director  for  Supervision  (Operations)  or 
his  or  her  designee,  with  the 
concurrence  of  the  Chief  Counsel,  or  his 
or  her  designee,  are  authorized  to: 

(1)  Approve  any  mandatorily 
redeemable  preferred  stock  applications 
filed  pursuant  to  this  section  if  they  are 
in  compliance  with  regulatory 
requirements  or  waivers  thereof,  and 

(2)  Except  for  denial  of  the 
application,  otherwise  act  on  the 
Director's  behalf  under  any  provision  of 
this  section,  unless  they  are  of  the 
opinion  that  the  application  involves 
policy  considerations  which  warrant 
formal  consideration  by  the  Director. 

S  563.80    Borrowing  limitations. 

(a)  General.  Except  as  the  Office 
otherwise  may  permit  by  advice  in 
writing,  a  savings  association  may 
borrow  only  in  accordance  with  the 
provisions  of  this  section. 

(b)  Amount  of  borrowing.  A  savings 
association  may  borrow  up  to  the 
amount  authorized  by  the  laws  under 
which  the  savings  association  operates. 

(c)  Security.  An  association  may  give 
security  for  borrowings  subject  to  any 
requirements  imposed  by  the  Office  or 
the  FDIC  regarding  notice  of  default  on 
borrowings  and  any  FDIC  right  of  l^st 
refusal  to  purchase  collateral. 

(d)  Required  statement  for  all 
securities  evidencing  outside 
borrowings.  Each  security  shall  bear  on 
its  face,  in  a  prominent  place,  the 
following  legend:  'This  seciuity  is  not  a 
savings  account  or  a  deposit  and  it  is 
not  insured  by  the  United  States  or  any 
agency  or  fund  of  the  United  States." 

(e)  Filing  requirements  for  outside 
borrowings  with  maturities  in  excess  of 
one  year.  (1)  Unless  the  savings 
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association  meets  its  regulatory  capital 
requirement,  it  shall,  at  least  ten 
business  days  prior  to  issuance,  file  with 
the  District  Director  or  his  or  her 
designee  a  notice  of  intent  to  issue 
securities  evidencing  such  borrowings. 
Such  notice  shall  contain  a  summary  of 
the  items  of  the  security,  including: 

(i)  Principal  amount  of  the  securities; 

(ii)  Anticipated  interest  rate  range  and 
price  range  at  which  the  securities  are  to 
be  sold: 

(iii)  Minimum  denomination; 

(iv)  Stated  and  average  effective 
maturity; 

(v)  Mandatory  and  optional 
prepayment  provisions; 

(vi)  Description,  amount,  and 
maintenance  of  collateral  if  any, 

(vii)  Trustee  provisions  if  any; 

(viii)  Events  of  default  and  remedies 
of  default 

(ix)  Any  provisions  which  restrict, 
conditionally  or  otherwise,  the 
operations  of  the  association. 

(2)  The  District  Director  or  his  or  her 
designee  shall  have  ten  (10)  business 
days  after  receipt  of  such  filing  to  object 
to  the  issuance  of  such  securities.  The 
District  Director  or  his  or  her  designee 
shall  object  if  in  his  or  her  judgment  the 
terms  or  covenants  of  the  proposed 
issue  place  unreasonable  burdens  on,  or 
convey  to  the  security  holders  undue 
control  over,  the  operations  of  the 
association.  If  no  objection  is  taken,  the 
savings  association  shall  have  one 
himdred  twenty  (120)  calendar  days 
%vithin  which  to  issue  such  securities.  If 
objection  is  taken,  the  District  Director 
or  his  or  her  designee  shall  promptly 
cause  the  question  of  such  issuance  to 
be  submitted  to  the  Director  or  his  or  her 
designee  for  decision. 

(f)  Note  accounts.  For  purposes  of  this 
section,  note  accounts  are  not 
borrowings. 

S  563J1    Issuance  of  subordinated  debt 
securities. 

(a)  General.  No  savings  association 
shall  issue  subordinated  debt  seciirities 
pursuant  to  this  section  or  amend  the 
terms  of  such  securities  unless  it  has 
obtained  written  approval  of  the  Office. 
Approval  of  the  issue  under  this  section, 
in  order  to  meet  the  requirements  of 

S  567.1,  may  be  obtained  either  before  or 
after  the  securities  are  issued,  but  no 
approval  shall  be  granted  unless 
issuance  of  the  securities  and  the  form 
and  manner  of  filing  of  the  application 
are  in  accordance  with  the  provisions  of 
this  section. 

(b)  Eligibility  requirements.  In 
determining  whether  the  Office  will 
process  an  application  by  a  savings 
association  for  approval  of  the  issuance 
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of  subordinated  debt  securities  pursuant 
to  this  section,  the  Office  will  consider 
the  following  factors: 

(1)  Whether  the  issuance  of  such 
securities  by  the  applicant  is  authorized 
by  applicable  law  and  regulation  and  is 
not  inconsistent  with  any  provision  of 
the  applicant's  charter,  constitution,  or 
bylaws:  and 

(2)  Whether  in  the  opinion  of  the 
Office,  the  overall  policies,  condition, 
and  operation  of  the  applicant  do  not 
afford  a  basis  for  supervisory  objection 
to  the  application.  Under  the  Director.s 
oversight,  the  Senior  Deputy  Director  for 
Supervision  (Policy)  of  the  Office  shall 
establish  Guidelines  for  the  District 
Directors  to  apply  in  exercising 
authority  delegated  to  them  in 
considering  applications  under  this 
section.  These  Guidelines  shall  identify 
supervisory  bases  that  District  Directors 
may  use  to  object  to  the  inclusion  of 
specific  subordin&ted  debt  issues  as 
regidatory  capital.  Such  Guidelines  shall 
constitute  illustrative  but  not  exclusive 
bases  for  supervisory  objection  to 
subordinated  debt  apphcations.  The 
Senior  Deputy  Director  for  Supervision 
(Policy]  may  modify  such  Guidelines 
from  time  to  time  as  appropriate.  Any 
such  changes  to  the  Guidelines  shall  be 
effective  for  those  applications  filed 
after  the  date  of  the  changes  to  the 
Guidelines  and  for  those  applications 
submitted  for  approval  but  not  yet 
deemed  "complete." 

(3)  Whether  the  issuance  of  such 
securities  by  the  appUcant  in  the 
transaction  and  any  related  transactions 
will  result  in  a  transfer  of  risk  from  the 
Savings  Association  Insurance  Fund  or 
the  Bank  Insurance  Fund,  as  the  case 
may  be,  to  parties  other  than  savings 
associations.  In  this  connection,  the 
issuance  of  subordinated  debt  securities 
shall  not  be  deemed  to  result  in  a 
sufficient  transfer  of  risk  if  such 
securities  or  any  indenture  or  related 
agreement  pursuant  to  which  they  are 
issued  provide  for  events  of  default  or 
include  other  provisions  that  could 
result  in  a  mandatory  prepayment  of 
principal  by  declaration  or  otherwise, 
other  than  events  of  default  arising  out 
of  the  obligor's  failure  to  make  timely 
payment  of  interest  and  principal,  its 
failure  to  comply  with  reasonable 
financial,  operating,  and  maintenance 
covenants  of  a  type  that  are  customarily 
included  in  indentures  relating  to 
publicly  offered  issues  of  debt  securities, 
and  events  of  default  relating  to  certain 
events  of  bankruptcy  or  insolvency, 
receivership  and  similar  events. 

(c)  Application  form;  supporting 
information.  An  appHcation  for  approval 
of  the  issuance  of  subordinated  debt 
securities  by  a  savings  association 


pursuant  to  this  section  shall  be  in  the 
form  prescribed  by  the  Office.  Such 
application  and  instructions  may  be 
obtained  from  the  District  Director. 
Information  and  exhibits  shall  be 
furnished  in  support  of  the  application  in 
accordance  with  such  instructions, 
setting  forth  all  of  the  terms  and 
provisions  relating  to  the  proposed  issue 
and  showing  that  all  of  the  requirements 
of  this  section  have  been  or  will  be  met. 

(d)  Requirements  as  to  securities. 
Subordinated  debt  securities  issued 
pursuant  to  this  section  shall  meet  all  of 
the  following  requirements  unless  one  or 
more  of  such  requirements,  not  including 
paragraphs  (d)(l)(i)(A)  and  (d)(l)(ii)  of 
this  section  which  are  not  eligible  for 
waiver,  are  waived  by  the  Office. 

(1)  Form  of  certificate.  Each  certificate 
evidencing  subordinated  debt  issued  by 
a  savings  association  pursuant  to  this 
section  shall: 

(i]  Bear  on  its  face,  in  bold-face  type, 
the  following  legends: 

(A)  "This  security  is  not  a  savings 
account  or  deposit  and  it  is  not  insured 
by  the  United  States  or  any  agency  or 
fund  of  the  United  States";  and 

(B)  "Absent  prior  written  approval  by 
the  Office,  this  security  is  not  eligible  for 
purchase  by  any  savings  association  or 
a  corporate  affiliate  thereof,  except  that 
this  security  may  be  purchased  by  a 
corporate  aifiliate  of  the  issuer  or  by 
any  diversified  savings  and  loan  holding 
company  and  any  non-savings 
association  subsidiary  thereof." 

(ii)  Clearly  state  that  the  security 

(A)  is  subordinated  on  Uquidation,  as 
to  principal,  interest  and  premium,  if 
any,  to  all  claims  (including  post-default 
interest)  against  the  savings  association 
having  the  same  priority  as  savings 
account  holders  or  any  higher  priority; 

(B)  is  unsecured  by  the  assets  of  the 
issuing  association,  or  any  of  its 
affiliates;  and 

(C)  is  not  eligible  as  collateral  for  any 
loan  by  the  issuing  association. 

(iii)  State  or  refer  to  a  document 
stating  the  terms  under  which  the 
issuing  savings  association  may  prepay 
the  obligation,  which  shall  include  at 
least  the  right  to  prepay  without 
premium  or  other  penalty  during  the 
fifteen  months  Immediately  prior  to  the 
maturity  date; 

(iv)  State  or  refer  to  a  docimient 
stating  that  no  voluntary  prepayment  of 
principal  shall  be  made  and  that  no 
payment  of  principal  shall  be 
accelerated  without  the  approval  of  the 
office,  if  the  association  is  failing  meet 
its  regulatory  capital  requirement  or  if 
after  giving  e^ect  to  such  payment  the 
association  would  fail  to  meet  its 
regulatory  capital  requirement: 


(v)  State  the  limitations  upon  payment 
of  interest  imposed  by  12  U.S.C.  1828(b); 
and 

(vi)  Set  forth,  in  the  certificate  and  the 
purchase  agreement  or  indenture, 
precisely  the  following  statement: 

Notwithstanding  anything  to  the  contrary 
in  this  certificate  (or  in  any  related 
document):  (A)  If  the  FDIC  or  Resolution 
Trust  Corporation  ("RTC')  shall  be  appointed 
receiver  for  the  issuer  of  this  certificate  (the 
"issuer")  and  in  its  capacity  as  such  shall 
cause  the  issuer  to  merge  with  or  into  another 
financial  institution,  or  in  such  capacity  shall 
sell  or  otherwise  convey  part  or  all  of  the 
assets  of  the  issuer  to  another  financial 
institution  or  shall  arrange  for  the  assumption 
of  less  than  all  of  the  Uabilities  of  the  issuer 
by  one  or  more  other  financial  institutions, 
neither  the  FDIC  nor  the  RTC  shall  have  any 
obligation,  either  in  its  capacity  as  receiver  or 
in  its  corporate  capacity,  to  contract  for  or  to 
otherwise  arrange  for  the  assiunption  of  the 
obligation  represented  by  this  certificate  in 
whole  or  in  part  by  any  financial  institution 
or  institutions  which  results  from  any  such 
merger  or  which  has  purchased  or  otherwise 
acquired  from  the  FDIC  or  RTC  as  receiver 
for  the  issuer,  any  of  the  assets  of  the  issuer, 
or  which,  pursuant  to  any  arrangement  with 
the  FDIC  or  RTC,  has  assumed  less  than  all 
of  the  liabilities  of  the  issuer.  To  the  extent 
that  obligations  represented  by  this 
certificate  have  not  been  assigned  in  full  by  a 
financial  institution  with  or  into  which  the 
issuer  may  have  been  merged,  as  described 
in  this  subparagraph  (A),  and/or  by  one  or 
more  fmancial  institutions  which  have 
succeeded  to  all  or  a  portion  of  the  assets  of 
the  issuer,  or  which  have  assumed  a  portion 
but  not  all  of  the  liabilities  of  the  issuer  as  a 
result  of  one  or  more  transactions  entered 
into  by  the  FDIC  or  RTC  as  receiver  for  the 
issuer,  then  the  holder  of  this  certificate  shall 
be  entitled  to  payments  on  this  obligation  in 
accordance  with  the  procedures  and 
priorities  set  forth  in  any  applicable 
receivership  regulations  or  in  orders  of  the 
FDIC  or  RTC  relating  to  such  receivership.  (B) 
In  the  event  that  the  obligation  represented 
by  this  certificate  is  assumed  in  full  by 
another  financial  institution,  which  shall 
succeed  by  merger  or  otherwise  to 
substantially  all  of  the  assets  and  the 
business  of  the  issuer,  or  which  shall  by 
arrangement  with  ^e  FDIC  or  RTC  assume 
all  or  a  portion  of  tfile  Uabilities  of  the  issuer, 
and  payment  or  provision  iot  payment  shall 
have  been  made  in  respect  of  all  matured 
installments  of  interests  upon  the  certificates 
together  with  all  matured  installments  of 
principal  on  such  certificates  which  shall 
have  become  due  otherwise  than  by 
acceleration,  then  any  default  caused  by  the 
appointment  of  a  receiver  for  the  issuer  shall 
be  deemed  to  have  been  cured,  and  any 
declaration  consequent  upon  such  default 
declaring  the  principal  and  interest  on  the 
certificate  to  be  immediately  due  and  payable 
shall  be  deemed  to  have  been  rescinded.  (C) 
This  sectirity  is  not  eligible  to  be  purchased 
or  held  by  any  savings  association  or 
corporate  affiliate  thereof  except  that  this 
security  may  t>e  purchased  or  held  by  a 
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corporate  a^iliate  of  the  issuer  or  by  a 
diversified  savings  and  loan  holding  company 
and  its  non-savings  association  subsidiaries. 
The  issuer  of  this  security  may  not  recognize 
on  its  transfer  books  any  transfer  made  to  a 
savings  association  or  any  corporate  affiliate 
thereof  (except  as  provided  in  the  preceding 
sentence)  and  will  not  be  obligated  to  make 
any  payments  of  principal  or  interest  on  this 
security  if  the  owner  of  this  security  is  a 
savings  association  or  any  corporate  affiUate 
thereof  (except  as  provided  in  the  preceding 
sentence). 

(2)  Limitation  as  to  term.  No 
subordinated  debt  security  issued  by  a 
savings  association  pursuant  to  this 
section  shall  have  an  original  period  to 
maturity  of  less  than  7  years.  During  the 
first  six  years  that  such  a  security  is 
outstanding,  the  total  of  all  required 
sinking  fund  payments,  other  required 
prepayments  and  required  reserve 
allocations  with  respect  to  the  portion  of 
such  six  years  as  have  elapsed  shall  at 
no  time  exceed  the  original  principal 
amoimt  thereof  multiplied  by  a  fraction 
the  numerator  of  which  is  the  number  of 
years  which  have  elapsed  since  the 
issuance  of  the  security  and  the 
denominator  of  which  is  the  nimiber  of 
years  covered  by  the  original  period  to 
maturity. 

(3)  Limitations  on  sale  to  certain 
associations,  (i)  No  savings  association 
may  sell  any  subordinated  debt 
securities  issued  pursuant  to  this  section 
to  a  Federal  Home  Loan  Bank  or,  except 
with  prior  written  approval  of  the  Office 
in  a  supervisory  case,  to  the  FDIC  or 
RTC;  and 

(ii)  Without  the  prior  written  approval 
of  the  Office,  no  savings  association 
may  sell,  either  directly  or  indirectly 
through  an  underwriter  or  otherwise, 
any  subordinated  debt  securities  issued 
pursuant  to  this  section  to  a  savings 
association  or  any  corporate  affiliate 
thereof,  except  that  a  savings 
association  may  sell  such  securities  to 
its  corporate  affiliates  or  to  a  diversified 
savings  and  loan  holding  company  and 
its  non-savings  association  subsidiaries. 

(4)  Indenture.  An  issuer  must  use  an 
indenture,  as  described  herein,  for 
subordinated  debt  securities  offered 
pursuant  to  this  section.  Such  an 
indenture  must  provide  for  the 
appointment  of  a  trustee  other  than  the 
obligor  or  an  affiliate  of  the  obligor  (as 
defined  in  12  CFR  583.2)  and  provide  for 
the  collective  enforcement  of  the  rights 
and  remedies  of  the  security  holders,  if 
the  aggregate  amount  of  debt  securities 
"pubhcly  offered"  (sales  in  a  private 
non-public  offering  as  defined  in  12  CFR 
563g.4  ere  excluded)  and  sold  by  a  single 
obligor  in  any  consecutive  twelve  month 
period  exceeds  $2,000,000  and /or 
$5,000,000  in  any  consecutive  thirty-six 
month  period. 


(e)  Filing  of  application.  TTie 
application  for  approval  of  the  issuance 
of  subordinated  debt  securities  under 
this  section  is  filed  with  the  Office  by 
transmitting  the  original  and  three 
copies  of  the  appUcation  and  all 
supporting  documents  to  the 
association's  District  Director. 

(f)  Additional  requirements.  The 
Office  may  impose  on  the  applicant  such 
requirements  or  conditions  with  regard 
to  the  securities  or  the  offering  or 
issuance  thereof  as  it  may  deem 
necessary  or  desirable  for  the  protection 
of  purchasers,  the  applicant  the  Office, 
or  the  Savings  Association  Insurance 
Fund  or  the  Bank  Insurance  Fund,  as  the 
case  may  be. 

(g)  Limitation  on  off ering  period. 
Following  the  date  of  the  approval  of  the 
application  by  the  Office,  the 
association  shall  have  an  offering  period 
of  not  more  than  one  year  in  which  to 
complete  the  sale  of  the  subordinated 
debt  securities  issued  pursuant  to  this 
section.  The  Office  may  in  its  discretion 
extend  such  offering  period  if  a  written 
request  showing  good  cause  for  such 
extension  is  filed  with  it  not  later  than 
30  days  before  the  expiration  of  such 
offering  period  or  any  previous 
extension  thereof. 

(h)  Reports.  Within  30  days  after 
completion  of  the  sale  of  the 
subordinated  debt  securities  issued 
pursuant  to  prior  approval  under  this 
section,  the  savings  association  shall 
transmit  a  written  report  to  the  District 
Director  stating  the  number  of 
purchasers,  the  total  dollar  amount  of 
securities  sold,  and  the  amount  of  net 
proceeds  received  by  the  savings 
association.  The  association's  report 
shall  clearly  state  the  amount  of 
subordinated  debt  net  of  all  expenses, 
that  the  association  intends  to  be 
counted  as  regulatory  capital 

(i)  Delegation  of  authority.  Unless  a 
subordinated  debt  application  involves 
a  significant  issue  of  law  or  policy  or 
would  establish  a  precedent  of  national 
significance,  the  District  Director  is 
authorized: 

(1)  To  approve  an  application  filed 
ptuvuant  to  this  section,  if  the 
application  is  in  compliance  with 
regulatory  requirements,  and 

(2)  To  deny  a  subordinated  debt 
application. 

Whoever  is  authorized  to  approve  a 
subordinated  debt  application  is  also 
authorized  to  grant  a  request  pursuant  to 
paragraph  (g)  of  this  section  for  an 
extension  of  time  for  up  to  six  months. 
All  such  approved  extensions  of  time 
taken  together  may  not  exceed  one  year 
from  the  date  of  original  approval  of  the 
subordinated  debt  application. 


(j)  Speeds.  Denial  of  an  application 
by  •  District  Director  pursuant  to 
paragraph  (i)  of  this  section  or  the 
inclusion  of  any  non-standard 
condition(s]  not  set  forth  in  paragraph 
(k)  of  this  section  in  the  approval  of  an 
application  may  be  appealed  under  the 
following  procedures:  within  30  days 
after  notification  of  the  District 
Director's  decision  as  provided  for  in 
this  section,  the  applicant  must  file  a 
written  request  for  review  with  Ae 
Senior  Deputy  Director  for  Supervision 
(Operations)  stating  the  applicant's 
desire  to  appeal  the  District  Director's 
decision.  "The  request  for  review  must 
identify  the  party  seeking  review  and 
describe  with  specificity  the  action 
taken  for  which  review  is  sought  and  the 
reasons  why  the  District  Director's 
denial  is  contended  to  be  erroneous. 
Three  copies  of  such  request  for  review 
must  be  submitted  to  the  Senior  Deputy 
Director  for  Supervision  (Operations), 
Office  of  Thrift  Supervision.  1700  G 
Street  NW.,  Washington.  DC  20552.  One 
copy  of  such  request  should  be 
addressed  to  the  attention  of  the  "Senior 
Deputy  Director  for  Supervision 
(Operadons)";  and  one  copy  to  the 
attention  of  "Chief  Counsel  Corporate 
and  Securities  Division".  Alsa  one  copy 
shall  be  sent  to  the  District  Director.  The 
District  Director  shall  thereupon 
forward  to  the  Senior  Deputy  Director 
for  Supervision  (Pperations)  his  or  her 
record  or  a  copy  thereof  used  as  a  basis 
for  his  or  her  determination  together 
with  any  other  Liformation  believed  by 
the  District  Director  to  be  helpful  in 
reviewing  his  or  her  determination.  If  an 
applicant  does  not  file  a  request  for 
review  within  the  time  permitted  under 
this  section,  any  objection  to  the  initial 
determination  by  the  District  Director  is 
waived.  A  timely  filing  of  a  request  for 
review  with  the  Senior  Deputy  Director 
for  Supervision  (Operations)  in 
accordance  with  the  provisions  of  this 
section  shall  be  mandatory  for  securing 
judicial  review  of  an  initial 
determinatioiL  With  the  concurrence  of 
the  Chief  Counsel  or  his  or  her 
designee,  the  Senior  Deputy  Director  for 
Supervision  (Operations)  shall  decide 
each  appeal  from  a  denial  of  an 
appUcation  under  12  CFR  563.81  by  a 
District  Director  or  the  inclusion  of  any 
non-standard  condition(s)  not  set  forth 
in  paragraph  (k)  of  this  section.  With  the 
concurrence  of  the  Chief  Counsel  or  his 
or  her  designee,  the  Senior  Deputy 
Director  for  Supervision  (Operations) 
shall  prepare  and  send  to  the  applicant 
a  written  response  to  the  applicant's 
request  for  review.  Such  written 
response  shall  be  deemed  to  be  a  final 
agency  action  by  the  Office.  If  the 
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Senior  Deputy  Director  for  Supervision 
(Operations)  in  his  or  her  sole  discretion 
is  of  the  opinion  that  the  appeal  involves 
policy  considerations  that  warrant 
resolution  by  the  Director,  the  Senior 
Depmty  Director  for  Supervision 
(Operations]  shall  submit  the 
application  to  the  Director  for  his  or  her 
determination.  In  the  event  that  the 
Senior  Deputy  Director  for  Supervision 
(Operations)  fails  to  obtain  the 
concurrence  of  the  Chief  Counsel  or  his 
or  her  designee,  the  Senior  Deputy 
Director  for  Supervision  (Operations) 
shall  present  the  matter  to  the  Director 
for  his  or  her  determination. 

(k)  Condiiiona  of  approval.  Approvals 
of  subordinated  debt  applications  shall 
be  subject  to  the  following  conditions: 

(1)  Where  securities  are  to  be  sold 
pursuant  to  an  offering  circular  required 
to  be  filed  with  the  Office  pursuant  to  12 
CFR  563g.2,  and  where  such  offering 
circular  has  not  yet  been  declared 
effective  prior  to  the  date  of  approval  of 
the  subordinated  debt  application,  the 
offering  circular  in  the  form  declared 
effective  shall  not  disclose  any  material 
adverse  Information  concerning  the 
applicant's  business,  operations, 
prospects,  or  financial  condition  not 
disclosed  in  the  latest  form  of  offering 
circular  filed  as  an  exhibit  to  the 
apphcation; 

(2)  The  applicant  shall  submit  to  the 
District  Director,  no  later  than  30  days 
from  the  completion  of  the  sale  of  the 
securities,  evidence  of  compliance  with 
all  applicable  laws  and  regulations  in 
connection  with  the  offering,  issuance, 
and  sale  of  the  subordinated  debt 
securities; 

(3)  The  applicant  shall  submit  to  the 
District  Director  no  later  than  30  days 
from  the  completion  of  the  sale  of  the 
securities,  the  report(8)  required  by  12 
CFR  563.81(h)  and  the  following 
additional  items: 

(i)  Three  copies  of  an  executed  form 
of  the  securities  issued  pursuant  to  the 
subject  apphcation  and  a  copy  of  any 
related  agreement  or  indenture 
governing  the  issuance  of  the  securities; 
and 

(ii)  A  certificate  from  the  principal 
executive  officer  of  the  applicant  which 
states  that  to  the  best  of  his  or  her 
knowledge  none  of  the  securities  issued 
pursuant  to  the  subject  apphcation  were 
sold  to  any  association  whose  accounts 
are  insured  by  the  Savings  Association 
Insurance  Fund,  or  a  corporate  affiliate 
thereof,  except  as  permitted  by  12  CFR 
563.81: 

(4)  That  as  of  the  date  of  approval, 
there  have  been  no  material  changes 
with  respect  to  the  information 
disclosed  in  the  application  as 
Submitted  to  the  Office; 


(5)  The  applicant  shall  submit  an 
application  and  receive  prior  written 
approval  of  the  District  Director  for  any 
post-approval  amendment  to  the 
subordinated  debt  securities  or  any 
related  indenture  if: 

(i)  The  proposed  amendment  modifies 
or  is  Inconsistent  with  any  provision  of 
the  securities,  or  the  indenture,  which  is 
required  to  be  included  therein  by  the 
Office's  regulations  as  may  then  be  in 
effect  or  would  result  in  a  transfer  of 
risk  to  the  applicant  or  the  Savings 
Association  Insurance  Fimd  or  the  Bank 
Insurance  Fund,  as  appropriate;  and 

(ii)  All  or  a  portion  of  the  proceeds 
from  the  issuance  and  sale  of  the 
securities  would  continue  to  be  included 
in  the  regulatory  capital  of  the  applicant 
following  adoption  of  the  amendment; 

(6)  The  applicant  shall  submit  to  the 
District  Director  promptly  after 
execution,  one  copy  of  each  post- 
approval  amendment  to  the  securities  or 
the  related  indenture,  and  If  prior 
approval  of  such  amendment  was  not 
obtained,  shall  also  state  the  reason(s) 
such  prior  approval  was  not  required: 
and 

(7)  Before  any  offers  or  sales  of  the 
subordinated  debt  are  made  on  the 
premises  of  the  association  or  its 
affiliates,  the  applicant  shall  submit  to 
the  District  Director  a  set  of  policies  and 
procedures  for  such  sale  of  the 
subordinated  debt  satisfactory  to  the 
District  Director. 

S  563.84    Tnuwfw  and  repurchase  of 
govenvnent  Mcuiltles. 

(a)  A  savings  association  shall  not 
issue  repurchase  agreement  obUgations 
in  denominations  under  $100,000  with  a 
maturity  of  90  days  or  more  evidencing 
an  indebtedness  arising  from  a  transfer 
of  direct  obligations  of,  or  obligations 
that  are  fully  guaranteed  as  to  principal 
and  interest  by,  the  United  States  or  any 
agency  thereof  that  the  savings 
association  is  obligated  to  repurchase, 
unless  such  obligations  are  issued  to 
financial  institutions  the  accounts  or 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  to  a  broker  or  dealer  registered  with 
the  Securities  and  Exchange 
Commission. 

(b)  Any  repurchase  agreement 
obligation  under  $100,000  with  a 
maturity  of  less  than  90  days  shall  meet 
the  following  requirements. 

(1)  Legend.  Each  repurchase 
agreement  and  all  advertisements  and 
offering  documents  relating  to 
repurchase  agreements  shall  state,  on 
their  face,  in  plainly  legible  form,  the 
following  legend:  "This  obligation  is  not 
a  savings  account  or  a  deposit  and  is  not 


insured  by  the  Federal  Deposit 
Insurance  Corporation." 

(2)  Prohibited  representations.  A 
savings  association  issuing  repurchase 
agreements  shall  not  use  in  its 
agreements,  advertisements,  or  offering 
documents  the  terms  "guaranteed."  "no 
risk,"  "account,"  "deposit,"  "withdraw" 
or  other  terms  which  imply  that  the 
repurchase  agreement  is  insured  or 
guaranteed  by  the  United  States 
government  an  agency  of  the  United 
States  government  or  any  third  party;  or 
the  term  "fund"  or  other  terms  which 
imply  that  the  repurchase  agreement  is 
an  interest  in  an  investment  company. 

(3)  Security  interest.  The  interest  of  a 
repurchase  agreement  purchaser  in  the 
security  or  securities  underlying  the 
repurchase  agreement  shall  constitute  a 
perfected  security  Interest  under 
applicable  state  law. 

(4)  Value  of  collateral.  The  market 
value  of  the  security  or  securitie« 
underlying  a  repurchase  agreement  shall 
be  at  least  equal  to  the  principal  amount 
of  the  issuing  savings  association's 
repurchase  agreement  obligation  as  of  a 
date  certain  in  each  succeeding  month 
of  the  original  or  renewed  term  of  the 
repurchase  agreement 

(5)  Disclosure.  A  savings  association 
issuing  repurchase  agreements  to  the 
public  shall  provide  each  prospective 
repurchase  agreement  purchaser  with  an 
offering  document  which  shall  contain 
full  and  accurate  disclosure  of  all 
material  information  regarding  the 
repurchase  agreement  and  the  issuing 
savings  association.  Any  material 
change  in  any  of  the  material 
representations  set  forth  in  the  offering 
document  shall  be  reflected  in  a  revised 
offering  document  that  shall  be  provided 
to  purchasers  before  any  renewal  or 
automatic  renewal  of  a  repurchase 
agreement  may  be  effected.  A  savings 
association  that  has  a  regulatory  capital 
deficiency  under  paragraph  (b)(7)  of  this 
section  shall  be  subject  to  the 
requirements  of  part  563g  of  this 
subchapter,  except  that  the  following 
financial  statements  may  be  substituted 
for  those  required  to  be  included  in  an 
offering  circular  required  under  part 
563g  of  this  subchapter 

(i)  The  savings  association's  audited 
statements  of  condition  and  operations 
for  its  last  fiscal  year  prepared  in 
accordance  with  the  requirements  of 
S  563C.1  of  this  subchapter, 

(ii)  On  a  comparative  basis,  the 
savings  association's  latest  unaudited 
statement  of  condition  for  the  quarter 
ending  within  135  day*  of  any  sale, 
renewal,  or  automatic  renewal  of  a 
repurchase  agreement  and  an  unaudited 
statement  of  operations  for  the  period 
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then  ended,  prepared  in  accordance 
with  the  requirements  of  {  563cl  of  this 
subchapter,  and 

(iii)  "The  savings  association's  latest 
mondily  financial  report  filed  with  the 
Office. 

(6)  Renewal:  notice  of  applicable 
interest  rates.  The  maximum  term  of  a 
repurchase  agreement  shall  be  89  days. 
Unless  otherwise  provided  for  by  the 
terms  of  a  repurchase  agreement 
automatic  renewals  effected  within  an 
8&-day  period  from  the  date  of 
execution,  renewal,  or  automatic 
renewal  of  a  repurchase  agreement  shall 
not  be  deemed  to  constitute  renewals  or 
automatic  renewals  under  paragraph  (b) 
of  this  section.  Repurdiase  agreements 
may  be  automatically  renewed  for  any 
period  not  exceeding  89  days  for  each 
automatic  renewal  pursuant  only  to  the 
written  agreement  between  the 
purchaser  and  the  issuing  savings 
association  that  the  repurchase 
agreement  may  be  automatically 
renewed  at  the  option  of  the  issuing 
savings  association  in  the  absence  of  the 
oral  or  written  instruction  of  the 
purchaser  that  the  repurchase 
agreement  shall  not  be  renewed. 
Savings  associations  which  provide  for 
the  automatic  renewal  of  repurchase 
agreements  shall  provide  and  notify 
each  retail  repurchase  agreement 
piuxhaser  of  a  means  to  determine  the 
current  rates  of  interest  Repurchase 
agreements  may  not  be  automatically 
renewed  by  a  savings  association  which 
has  a  regulatory  capital  deficiency 
under  paragraph  (b)(7)  of  this  section. 

(7)  Eligibility  requirements.  A  savings 
association  which  issues  or  has 
outstanding  repurchase  agreements 
issued  under  paragraph  (b)  of  this 
section  shall  calculate  its  regulatory 
capital  on  a  monthly  basis  in 
accordance  with  S  567.2(b)  of  this 
subchapter.  A  savings  association  that 
does  not  have  regulatory  capital  equal 
to  the  sum  of  one  percent  of  all 
habihties  (i.e.,  total  assets  minus 
regulatory  capital)  of  the  savings 
association,  plus  an  amount  equal  to  20 
percent  of  the  savings  association's 
assets  classified  under  §  563.160  of  this 
part  shall  not  issue  or  renew  repurchase 
agreements  under  paragraph  (b)  of  this 
section  unless  it  meets  the  following 
additional  requirements. 

(i)  Within  45  days  after  the 
determination  of  a  regulatory  capital 
deficiency  under  paragraph  (b)(7)  of  this 
section,  the  savings  association  shall  file 
with  the  District  Director  and  the 
Corporate  and  Securities  Division  of  the 
Chief  Counsel's  Office  and  shall 
continue  to  file  thereafter  on  a  current 
basis  for  as  long  as  the  regulatory 


capital  deficiency  shall  exist  the 
following: 

(A)  Three  copies  of  an  opinion  of 
independent  legal  coimsel  that  the 
interest  of  repurchase  agreement 
purchasers  in  the  security  or  securities 
underlying  the  repurchase  agreements 
constitutes  a  perfected  security  interest 
under  applicable  state  law;  and 

(B)  The  offering  document  required 
under  paragraph  (b)(S)  of  this  section. 

(ii)  Within  45  days  after  the 
determination  of  a  regulatory  capital 
deficiency  under  paragraph  (b)(7)  of  this 
section,  and  thereafter  on  a  date  certain 
in  each  succeeding  week  of  the  original 
or  renewed  term  of  the  repurchase 
agreement  for  as  long  as  the  regulatory 
capitfil  deficiency  shall  exist  the  market 
value  of  the  savings  association's 
security  or  securities  underlying  a 
repurchase  agreement  shall  be  at  least 
equal  to  105  percent  of  the  principal 
amount  of  the  issuing  savings 
association's  repurchase  agreement 
obligation,  plus  accrued  Interest 

(iii)  A  savings  association  which  has  a 
regulatory  capital  deficiency  under 
paragraph  (b)(7)  of  this  section  shall  not 
renew  an  outstanding  repurchase 
agreement  unless  it  provides  the 
purchaser  with  the  disclosure  document 
required  under  paragraph  (b)(5)  of  this 
section  and  the  purchaser  thereafter 
affirmatively  elects  to  renew  the 
repurchase  agreement. 

Sutipart  D— Investment  UnUtations 

§  563.90    Appnrisatt  on  loans  outside 
lending  area. 

A  savings  association  investing  in  a 
loan  outside  its  normal  lending  territory, 
as  defined  in  section  561.32  of  this 
subchapter,  shall  obtain  a  signed  report 
of  appraisal  of  any  real  estate  that  is 
relied  upon  as  the  primary  security  for 
the  loan.  The  report  shall  be  prepared 
by  an  appraiser  having  no  interest 
direct  or  indirect  in  that  security  or  in 
any  loan  on  that  security  and  whose 
compensation  is  not  affected  by  the 
approval  or  disapproval  of  the  loan. 

S  563.93    Loans  to  one  borrower. 

Any  loans  made  by  a  savings 
association  to  one  borrower  shall  be  in 
compUance  with  both  the  requirements 
of  section  5(u)  of  the  Act  and  any  more 
stringent  requirements  under  this 
section. 

(a)  Definitions  used  in  this  section — 
(1)  One  borrower,  (i)  The  term  "one 
borrower"  means: 

(A)  Any  person  or  entity  that  is,  or 
upon  the  making  of  a  loan  will  become, 
obligor  on  a  loan.  Provided,  that  a 
guarantor  shall  not  be  included  within 
the  meaning  of  "obligor"  it  in 


connectioo  with  ■  loan  or  other 
extension  of  credit  the  savings 
association  has  detennined,  in  good 
faith,  that  the  primary  obligor  has 
quaUfied  for  the  loan  or  extension  of 
credit  irrespective  of  the  existence  of  the 
guarantor, 

(B)  Nominees  of  such  oblign; 

(C)  All  persons,  trusts,  syndicates, 
partnerships,  and  corporations  of  which 
such  obligor  is  a  nominee,  a  beneficiary, 
a  member,  a  general  partner,  a  limited 
partner  owning  an  interest  of  ten 
percent  or  more  (based  on  the  vahie  of 
his  contribution),  or  a  record  or 
beneficial  stockholder  owning  ten 
percent  or  more  of  the  capital  stock; 

(D)  If  such  obhgor  is  a  trust  syndicate, 
partnership,  or  corporation,  ail  trusts, 
syndicates,  partnerships,  and 
corporations  of  which  any  beneficiary, 
member,  general  partner,  limited  partner 
owning  an  interest  of  ten  percent  or 
more,  m  record  or  beneficial  stockholder 
owning  ten  percent  or  more  of  ihe 
capital  stock,  is  also  a  beneficiary, 
member,  general  partner,  limited  partner 
owning  an  interest  of  ten  percent  or 
more,  or  record  or  beneficial  stockholder 
owning  ten  percent  or  more  of  the 
capital  stock  of  such  obligor 

(E)  Any  person  that  directly  or 
indirectly,  owns  or  controls,  or  is  owned 
or  controlled  by,  any  person  that  is:  An 
obligor  on  a  loan;  a  nominee  of  such  an 
obligor,  a  general  partner  or  Umited 
partner  owning  an  interest  of  ten 
percent  or  more  in  a  partnersh^  that  is 
an  obligor  the  beneficiary  of  a  trust  that 
is  an  obligor  or  a  member  of  a  syndicate 
that  is  an  obligor.  For  purposes  of  this 
paragraph  (a)(l)(i)(E),  the  term  "control" 
means  the  power,  directly  or  indirectly, 
to  direct  the  management  or  policies  of  a 
person  or  to  vote  10  percent  or  more  of 
any  class  of  voting  securities  of  a 
person;  and 

(F)  Two  or  more  persons  acquiring  a 
business  enterprise  of  which  those 
persons  will  in  the  aggregate  own  50 
percent  or  more  of  the  capital  stock,  or 
two  or  more  persons  obtaining  loans  for 
a  related  purpose  where  the  expected 
source  of  repayment  for  the  loans  or 
extensions  of  credit  is  the  same  for  each 
person. 

(ii)  In  the  case  of  a  loan  that  has  been 
assumed  by  a  third  party  with  the 
consent  of  the  lending  savings 
association,  the  former  debtor  and  any 
guEU-antor  shall  not  l>e  deemed  an 
"obligor." 

(2)  Outstanding  loans.  The  term 
"outstanding  loans"  meanr. 

(i)  Any  direct  or  indirect  advance  of 
funds  (including  obligations  of  makers 
and  endorsers  arising  from  the 
discounting  of  commercial  paper)  to  a 
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person  on  the  basis  of  any  obligation  of 
that  person  to  repay  the  funds,  or 
repayable  from  specific  property 
pledged  by  or  on  behalf  of  a  person,  plus 
interest  due  and  unpaid,  less 
repayments; 

(ii)  funds  a  savings  association  has  an 
obligation  to  advance  under  an  executed 
promissory  note,  unless  the  loan  is 
subject  to  a  legally  binding  overline 
purchase  commitment  of  another  person: 

(iii)  credit  extended  in  the  form  of 
finance  leases  satisfying  the  criteria  set 
forth  in  {  S  545.53  and  545.78  of  this 
chapter, 

(iv)  potential  liabilities  under  standby 
letters  of  credit,  lines  of  credit,  and 
guarantee  or  suretyship  obligations, 
except  to  the  extent  that  the  savings 
association  has  recourse  to  cash  or  a 
segregated  deposit  account  of  its 
customer  to  indemnify  it  against  such 
liabiUties;  and 

(v)  investments  in  commercial  paper 
and  corporate  debt  obligations. 
The  term  does  not  include  a  loan  or 
participation  interest  sold  without 
recourse,  a  loan  secured  by  a  first  lien  or 
real  estate  subject  to  an  annual 
contributions  contract  under  former 
section  23  of  the  United  States  Housing 
Act  of  1937,  as  amended,  a  loan  on  the 
security  of  a  savings  association's 
deposit  accounts,  or  a  deposit  or  a  loan 
of  unsecured  day(s]  funds  described  in 
S  563.96  of  this  part.  The  amount  of  an 
outstanding  "wraparound"  loan  is 
determined  by  the  amount  of  funds 
advanced  by  the  savings  association, 
except  to  the  extent  that  the  institution 
has  become  liable  to  pay  an  obhgation 
seciu^d  by  a  lien  on  the  security 
property  prior  to  its  own. 

(3)  Outstanding  commercial  loans. 
The  term  "outstanding  commercial 
loans"  means: 

(i)  Outstanding  loans  for  conunercial, 
corporate,  business,  or  agricultural 
purposes,  except  to  the  extent  secured 
by  real  property;  and 

(ii)  Loans  described  in  paragraph 
(a](3)(i]  of  this  section  made  by  a 
savings  association's  subsidiary, 
attributed  pro  rata  on  the  basis  of  the 
percentage  of  the  subsidiary's  stock 
owned  by  the  savings  association. 

(4)  Unimpaired  capital  and 
unimpaired  surplus.  The  term 
"unimpaired  capital  and  unimpaired 
surplus"  means  regulatory  capital  plus 
specific  reserves  for  loan  losses,  less 
appraised  equity  capital. 

(5)  Person.  The  term  "person"  means 
an  individual,  sole  proprietorship, 
partnership,  joint  venture,  association, 
trust,  estate,  business  trust  corporation, 
non-profit  corporation,  financial 
institution,  sovereign  government  or  any 


agency,  instrumentality,  or  ftoUtical 
subdivision  thereof,  or  any  similar  entity 
or  organization. 

(b)  Limitationa— fiy  Aggregate  loans. 
No  savings  association  shall  make  any 
loan  to  one  borrower  if  the  sum  of  (i)  the 
amount  of  such  loan  and  (ii)  the  total 
balances  of  all  outstanding  loans  owed 
to  such  savings  association  and  its 
service  corporation  affiliates  by  such 
borrower  exceeds  an  amount  equal  to 
ten  percent  of  such  savings  association's 
withdrawable  accounts  or  an  amount 
equal  to  such  savings  association's 
regulatory  capital,  whichever  amount  is 
less:  Provided,  That,  notwithstanding 
any  other  limitation  of  this  sentence, 
any  such  loan  may  be  made  if  the  sum 
of  items  (b)(l)(i)  and  (b)(l)(ii)  of  this 
section  does  not  exceed  $500,000  and. 
beginning  on  January  1, 1984,  and 
annually  thereafter,  such  amount 
adjusted  by  the  dollar  amount  that 
reflects  the  percentage  increase,  if  any, 
in  the  Consumer  Price  Index  during  the 
previous  twelve  months  as  shown  in  the 
November-to-November  index. 

(2)  Commercial  loans,  (i)  No  savings 
association  may  make  any  commercial 
loan  to  one  borrower  if  the  sum  of  such 
loan  and  the  total  balances  of 
outstanding  commercial  loans  to  such 
borrower  exceeds  the  amount  a  national 
btink  having  an  identical  unimpaired 
capital  and  unimpaired  surplus  could 
lend  such  borrower.  The  general  rule 
stated  in  section  5200  of  ^e  Revised 
Statutes  (12  U.S.C.  84)  is  that  total  loans 
and  extensions  of  credit  by  a  national 
bank  to  one  borrower  are  limited  to 
fifteen  percent  of  the  bank's  unimpaired 
capital  and  unimpaired  surplus,  plus  an 
additional  ten  percent  for  loans  fully 
secured  by  readily  marketable 
collateral.  Several  exceptions  to  these 
limits  are  set  forth  in  section  5200;  and 
additional  limitations  on  loans  to  one 
borrower  are  found  in  sections  ll(m) 
and  13  of  the  Federal  Reserve  Act  (12 
U.S.C.  248(m),  372). 

(ii)  Notwithstanding  the  limitations 
imposed  by  paragraphs  (b)(1)  and  (b)(2] 
of  this  section,  a  savings  association 
may  make  loans  to  a  service  corporation 
subsidiary  in  any  amount,  subject  to  any 
limitations  on  the  total  amount  of 
investment  in  service  corporations  that 
applies  to  such  savings  association. 

(iii)  The  amount  of  assets  transferred 
(as  defined  in  §  563.132(a)(3)  of  this  part) 
by  a  savings  association  to  a  finance 
subsidiary  (as  defined  in  {  5d3.132(a)(4) 
of  this  part),  subject  to  the  provisions  of 
(  545.82  of  this  diapter,  shall  not  be 
subject  to  the  limitations  imposed  by 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(3)  Rated  obligations. 
Notwithstanding  the  limitations  set  forth 


in  paragraphs  (b)(l]  and  (b)(2)  of  this 
section,  a  savings  association  may 
invest: 

(i)  Up  to  one  percent  of  assets  or  one 
nullion  dollars,  whichever  is  more,  in 
obligations  of  one  issuer  evidenced  by: 

(A)  Commercial  paper  rated,  as  of  the 
date  of  purchase,  as  shown  by  the  most 
recently  published  rating  by  at  least  two 
nationally  recognized  investment  rating 
services  in  the  highest  category,  or 

(B)  Corporate  debt  securities  that  may 
be  sold  with  reasonable  promptness  at  a 
price  that  corresponds  reasonably  to 
their  fair  value,  and  that  are  rated  in  one 
of  the  two  highest  categories  by  a 
nationally  recognized  investment  rating 
service  in  its  most  recently  published 
ratings  before  the  date  of  purchase  of 
the  security;  and 

(ii)  Up  to  one  half  of  one  percent  of 
assets,  or  $500,000,  whichever  is  more,  in 
obligations  of  one  issuer  evidenced  by: 

(A)  Commercial  paper  rated,  as  of  the 
date  of  purchase,  as  shown  by  the  most 
recently  published  rating  by  at  least  two 
nationally  recognized  investment  rating 
services,  in  one  of  the  two  highest 
categories,  or 

(B)  Corporate  debt  securities  that  may 
be  sold  with  reasonable  promptness  at  a 
price  that  corresponds  reasonably  to 
their  fair  value,  and  that  are  rated  in  the 
first,  second,  or  third  highest  category 
by  a  nationally  recognized  investment 
rating  service  in  its  most  recently 
published  ratings  before  the  date  of 
purchase  of  the  security:  Provided, 
however.  That  the  total  amount  Invested 
by  a  savings  association  in  obligations 
of  one  issuer  pursuant  to  this  paragraph 
(b)(3)  shall  not  exceed  an  amount  equal 
to  one  percent  of  assets  or  one  million 
dollars,  whichever  is  more. 

(4)  Waiver.  In  accordance  with 
guidehnes  approved  by  the  Office,  the 
Office  of  the  District  Director  or  the 
designee  of  either  may  waive  the 
application  of  the  limitations  in  this 
paragraph  (b)  to  any  loan  in  connection 
with  the  resolution  or  management  of  a 
savings  association  that  is  of 
supervisory  concern  and  has  deficit  or 
deteriorating  regulatory  capital. 

(5)  A  savings  association's  compliance 
with  the  limitations  set  forth  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  shall  be  determined  as  of  the 
date  of  execution  of  the  promissory 
note(8)  evidencing  an  obligation, 
execution  of  documents  evidencing  the 
purchase  of  loan(s),  or  such  other  act  as 
creates  a  binding  obligation  by  the 
obligor(s]  to  repay  funds  to  the  lending 
savings  association.  The  amount  of  a 
savings  association's  "withdrawable 
accoiuits"  or  "regulatory  capital" 
pursuant  to  paragraph  (b)(li  of  this 
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section,  or  its  "unimpaired  capital  and 
unimpaired  surplus"  pursuant  to 
paragraph  (b)(2)  of  thds  section,  shall  be 
calculated  as  of  the  savings 
association's  most  recent  periodic  report 
(monthly  or  quarterly)  required  to  be 
filed  with  the  Office  prior  to  the  date  of 
granting  or  purchasing  the  loan  or 
otherwise  creating  the  obligation  to 
repay  fuixls,  unless  the  savings 
association  knows,  or  has  reason  to 
know,  based  on  transactions  or  events 
actually  completed,  that  such  level  has 
changed,  upward  or  downward, 
subsequent  to  the  filing  of  such  report 

(c)  Determination  by  savings 
association;  maintenance  of  records.  If  a 
savings  association  or  service 
corporation  affiliate  thereof  makes  a 
loan  to  any  one  borrower,  as  defined  in 
paragraph  (a)  of  this  section,  in  an 
amount  which,  when  added  to  the  total 
balances  of  all  outstanding  loans  owed 
to  such  savings  association  and  its 
service  corporation  affiliates  by  such 
borrower,  exceeds  $250,000  or  2  percent 
of  the  regulatory  capital  of  such  savings 
association,  whichever  is  greater,  but  in 
all  cases  where  such  outstanding  loans 
exceed  $1,000,000,  the  records  of  such 
savings  association  or  its  service 
corporation  affiliate  with  respect  to  such 
loan  shaU  include  documentation 
showing  that  such  loan  was  made 
within  the  limitations  of  paragraph  (b)  of 
this  section;  for  the  purpose  of  such 
documentation  such  sa\'ing8  association 
or  service  corporation  affiliate  may 
require,  and  may  accept  in  good  faith,  a 
certification  by  the  borrower  identifying 
the  persons,  entities,  and  interests 
described  in  the  definition  of  one 
borrower  in  paragraph  (a)  of  this 
section. 

S  563.94    Morts^ga  tranuctlont  wtttt  the 
Federai  Home  Loan  Mortgage  Corporatton. 

To  the  extent  that  it  has  legal  power 
to  do  so,  a  savings  association  may 
enter  into,  perform  and  carry  out  any 
mortgage  transaction  with  the  Federal 
Home  Loan  Mortgage  Corporation 
specified  in  section  305  of  the  Federal 
Home  Loan  Mortgage  Corporation  Act 
notvdthstanding  any  provision  of  this 
part  except  the  regxilatory  capital 
requirements  of  §  567.2  for  recourse 
liabilities. 

{  563.9S    Invastmant  hi  state  housing 
corporationa. 

(a)  Any  savings  association  to  the 
extent  it  has  legal  authority  to  do  so, 
may  make  investments'Hn.  commitments 
to  invest  in.  loans  to,  or  commitments  to 
lend  to  any  state  housing  corporation 
(as  defined  in  i  571.8);  Provided.  That 
such  obligations  or  loans  are  secured 
directly,  or  indirectly  through  a 


fiduciary,  by  a  first  lien  on  improved 
real  estate  which  is  insured  under  the 
National  Housing  Act  as  amended,  and 
that  in  the  event  of  default  the  holder  of 
such  obligations  or  loans  has  the  right 
directly,  or  indirectly  through  a 
fiduciary,  to  subject  to  the  satisfaction 
of  such  obligations  or  loans  the  real 
estate  described  in  the  first  Uen.  or  the 
insurance  proceeds.  The  aggregate 
outstanding  direct  investment  and 
investment  in  loans  and  loan 
commitments  under  this  paragraph  (a) 
shall  not  exceed  30  percent  of  the 
savings  association's  assets  at  the  time 
of  investment  and  shall  not  exceed  10 
percent  of  such  assets  for  investments  in 
state  housing  corporations  located 
outside  die  association's  home  State. 

(b)  Any  savings  association  whose 
general  reserves  surplus  and  undivided 
profits  aggregate  more  than  5  percent  of 
its  withdrawable  accounts  may,  to  the 
extent  it  has  legal  authority  to  do  so, 
invest  in  obligations  (including  loans)  of 
or  issued  by  any  state  housing 
corporation  incorporated  in  the  State  in 
which  such  savings  association  has  its 
principal  office;  provided  (except  with 
respect  to  loans),  that 

(1)  The  obUgations  are  rated  in  one  of 
the  four  highest  grades  as  shown  by  the 
most  recently  published  rating  made  of 
such  obligations  by  a  nationally 
recognized  rating  service;  or 

(2)  the  obligations,  if  not  rated,  are 
approved  by  the  Office. 

The  aggregate  outstanding  direct 
investment  in  obligations  imder  this 
paragraph  (b)  shall  not  exceed  the 
amount  of  the  savings  association's 
general  reserves,  surplus  and  undivided 
profits,  and  no  more  than  25  percent  of 
the  aggregate  outstanding  investment 
may  be  invested  in  obligations  issued  by 
any  one  state  housing  corporation. 

(c)  Any  savings  association  whose 
general  reserves,  surplus  and  undivided 
profits  aggregate  more  than  5  percent  of 
its  withdrawable  accounts,  to  the  extent 
it  has  legal  authority  to  do  so,  may  make 
direct  equity  investments  in  equity 
securities  of  any  state  housing 
corporation  incorporated  in  the  State  in 
which  the  saving  association's  principal 
office  is  located. 

(d)  Each  state  housing  corporation  in 
which  a  savings  association  invests 
under  the  authority  of  paragraphs  (b) 
and  (c)  of  this  section  shall  agree,  before 
accepting  any  such  investment 
(including  any  loan  or  loan 
commitment),  to  make  available  at  any 
time  to  the  Office  such  information  as 
the  Office  may  consider  to  be  necessary 
to  ensure  diat  investments  are  pn^ierly 
made  under  this  section. 


(  563.96    Untltatton  on  InveeliMnI  In 
ec'ooiails  of  oomnwfciel  benRS  an 
■isuiiiDons  ano  m  oooi  aocwnMa  noogwi 
wtttt  fofward  commltnienta. 

A  savings  assodation'i  investments  in 
savings  accounts  of  a  commercial  bank 
or  savings  association  (including  loans 
of  unsecured  day(8)  funds,  i.e..  Federal 
funds  or  similar  unsecured  loans),  and 
debt  securities  hedged  «vith  a  firm 
forward  commitment  (including  a 
commitment  represented  by  a 
repurchase  agreement)  to  purchase  the 
debt  seciuities  issued  by  any  single 
individual  partnership,  or  corporate  or 
mutual  entity  of  any  sort  shall  not 
exceed,  with  respect  to  any  single 
individual,  partnership,  or  corporate  or 
mutual  entity,  the  greater  of  one 
hundred  thousand  dollars,  or  the  lesser 
of  if  applicable,  one-half  of  one  percent 
of  the  deposits  of  the  financial 
institution  from  which  the  investment  is 
obtained,  or  the  greater  of  the  investing 
savings  association's  regulatory  capital 
or  one  percent  of  the  investing  savings 
association's  assets. 


$563.97    Loana  In  exeoas  Of  90  parconl  of 
value. 

(a)  A  savings  association  authorized 
to  make  loans  in  excess  of  90  percent  of 
value  on  the  security  of  real  estate 
comprising  single-family  dwellings  or 
dwelling  units  for  fovi  or  fewer  families 
may  do  so  only  if  such  loans  comply 
with  i  545.38(a)  of  S  545.32(d)(2)  of  this 
chapter. 

(b)  This  section  does  not  apply  to 
loans  to  faciUtate  the  sale  of  real  estate 
owned  as  a  result  of  foreclosure,  or 
acquired  by  deed  in  lieu  of  foreclosure, 
or  where  a  contract  purchaser  has 
defaulted  and  the  contract  canceled,  nor 
to  investments  in  Farmers  Home 
Administration  Rural  Housing  Program 
guaranteed  loans  complying  with 

S  545.38  of  this  chapter. 

S563M    Ragulation  Of  oquNy  rtak 
mwstment  In  oquKy  aeoaWoa,  real  aaUta, 
aorvtee  corporationa,  operating 
aubstdiartea,  certain  land  loana,  and 
nonresidential  construction  loana. 

(a)  Scope.  A  savings  association,  to 
the  extent  it  has  independent  legal 
authority  to  do  so,  may  make 
investments  in  equity  securities,  real 
estate,  service  corporations,  operating 
subsidiaries,  and  certain  land  loans  and 
nonresidential  construction  loans 
(collectively,  "equity  risk  investinents") 
only  in  compliance  with  the  provisioDS 
of  this  section. 

(b)  Definitions.  When  used  in  this 
section: 

(1)  Aggregate  equity  risk  investment 
means  the  sum  of  investments  in  equity 
securities,  real  estate,  service 
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corporations,  and  operating 
subsidiaries:  Provided,  That:  Upon  the 
sale,  liquidation,  retirement,  or  other 
disposition  of  any  such  investment: 

(i)  The  amount  of  aggregate  equity 
risk  investment  shall  be  reduced  to  the 
extent  that  the  original  investment  is 
recovered; 

(ii]  Any  gain  recovered  shall  not 
reduce  aggregate  equity  risk  investment; 
and 

(iii)  Any  loss  reaUzed  shall  be  deemed 
to  be  an  outstanding  equity  risk 
investment  except  to  the  extent  that  it 
can  be  netted  against  realized  gaiiu  on 
other  equity  risk  investments. 

(2)  Equity  security  means  any  stock, 
certificate  of  interest  of  participation  in 
any  profit-sharing  agreement,  collateral- 
trust  certiRcate,  preorganization 
certificate  or  subscription,  transferable 
share,  investment  contract,  or  voting- 
trust  certificate;  or,  in  general,  any 
Interest  or  instrument  commonly  known 
as  an  equity  security;  or  loans  having 
profit-sharing  features  which  would  be 
reclassified  as  equity  Investments  under 
generally  accepted  accounting  principles 
(or  the  Office's  accounting  regiilations  if 
appUcable];  or  any  security  immediately 
convertible  at  the  option  of  the  holder 
without  payment  of  substantial 
additiond  consideration  into  such  a 
security;  or  any  security  carrying  any 
warrant  or  right  to  subscribe  to  or 
purchase  such  a  security:  or  any  warrant 
or  right  to  subscribe  to  or  purchase  such 
a  security;  or  any  certificate  of  interest 
or  participation  in,  temporary  or  interim 
certificate  for,  or  receipt  for  any  of  the 
foregoing;  but  does  not  mean 

(i)  Stock  issued  by  a  Federal  Home 
Loan  Bank  or  a  corporation  authorized 
to  be  created  pursuant  to  Title  IX  of  the 
Housing  and  Urban  Development  Act  of 
1968; 

(ii)  Securities  issued  by  any  open-end 
management  investment  company  that 
is  registered  under  the  Investment 
Company  Act  of  1940  the  portfoUo  of 
which  is  subject  to  the  restrictions  set 
forth  at  section  5(c)(l}(Q)  of  the  Home 
Owners'  Loan  Act; 

(iii]  Securities  issued  by  a  service- 
corporation,  an  operating  subsidiary,  or 
a  finance  subsidiary, 

(iv)  Securities  acquired  through 
foreclosure  proceedings  or  through 
settlement  in  lieu  of  foreclosure;  and 

(v)  Securities,  or  loans  subject  to 
reclassification  under  generally 
accepted  accounting  principles  (or  the 
Office's  accounting  regulations  if 
appUcable],  which  represent  an 
"investment  in  real  estate"  as  defined  in 
paragraph  fb]  of  this  section. 

(3)  Finance  subsidiary  means  a 
corporation  as  defined  in  t  5d3.132(a)(4] 
of  this  part 


(4)  Savings  association  means  a 
savings  association  as  defined  in 

S  561.43  of  this  subchapter,  including 
institutions  subject  to  S  543.11-1  of  this 
chapter,  but  excluding  BIF-insured 
Federal  savings  associations. 

(5)  Investment  in  equity  securities 
means  an  amount  equal  to  the  historical 
book  value  of  equity  securities  held  as 
of  December  10, 1984,  or  an  amount 
equal  to  the  purchase  price  of  equity 
securities  acquired  after  such  date. 

(6]  Investment  in  real  estate  means  an 
amount  equal  to: 

(i)  The  purchase  price  of  all  equity 
interests  in  real  property,  as  determined 
in  accordance  with  generally  accepted 
accounting  principles  (or  the  Office's 
accounting  regulations  if  applicable), 
exclusive  of  equity  interests  in  (A)  real 
property  to  be  used  primarily  by  the 
savings  association  for  offices  or  other 
related  facilities  and  (B]  real  property 
acquired  in  foreclosure,  by  deed  in  Ueu 
of  foreclosure,  or  on  which  a  contract 
purchaser  has  defaulted  and  the 
contract  has  been  cancelled; 

(ii)  Loans  or  advances  to  and 
guarantees  issued  on  behalf  of 
partnerships  or  joint  ventures  in  which  a 
savings  association  holds  an  interest 
which  would  be  classified  as  an  equity 
interest  in  real  property  under  generaUy 
accepted  accounting  principles  (or  the 
Office.s  accounting  regulations  if 
appUcable]; 

(iii)  Land  loans  (as  that  term  is 
defined  in  S  561.26  of  this  subchapter) 
and  nonresidential  construction  loans 
(as  that  term  is  defined  in  S  561.30  of 
this  subchapter]  with  loan-to-value 
ratios  (as  defined  in  paragraph  (b)(9)  of 
this  section)  greater  than  80  percent, 
exclusive  of  loans  for  real  property  to  be 
used  primarily  by  the  savings 
association  for  offices  or  other  related 
facihties;  and 

(iv)  Interest  capitalized  in  accordance 
with  generally  accepted  accounting 
principles. 

(7)  Investment  in  service  corporation 
and  "investment  in  operating 
subsidiary"  mean  the  amount  of  all 
equity  and  debt  investments  made  by  a 
savings  association  in  such  corporations 
(exclusive  of  any  earnings  or  losses 
recorded  using  the  equity  method  of 
accounting],  including,  but  not  limited 
to,  investments  in  securities  issued  by 
such  corporations,  and  the  underwriting 
of  extensions  of  credit  to,  or  the 
guaranteeing  of  the  debt  of,  such 
corporations:  Provided,  That  such 
investment  shall  be  reduced  by  the 
repayment  of  any  advance  or  loan,  the 
expiration  or  cancellation  of  any 
guarantee  ')f  indebtedness,  or  the 
redemption  or  sale  of  any  security  of 


such  corporations  held  by  a  savings 
association. 

(8)  Issuer  means  any  person  who 
issues  or  proposes  to  issue  any  security; 
except  that  with  respect  to  certificates 
of  deposit  for  securities,  voting-trust 
certificates,  or  collateral-trust 
certificates,  or  with  respect  to 
certificates  of  interest  or  shares  in  an 
unincorporated  investment  trust  not 
having  a  board  of  directors  or  of  the 
fixed,  restricted  management,  or  unit 
type,  the  terms  "issuer"  means  the 
person  or  persons  performing  the  acts 
and  assuming  the  duties  of  depositor  or 
manager  pursuant  to  the  provisions  of 
the  trust  or  other  agreement  or 
instrument  under  which  such  securities 
are  issued;  and  except  that  with  respect 
to  equipment-trust  certificates  or  like 
securities,  the  term  "issuer"  means  the 
person  by  whom  the  equipment  or 
property  is,  or  is  to  be,  used. 

(9)  Loan-to-value  ratio  means  the  ratio 
of  the  loan  to  the  "market  value"  of  the 
collateral;  for  purposes  of  this  section, 
market  value  means  the  most  probable 
price  in  terms  of  money  that  a  property 
would  bring  in  a  competitive  and  open 
market  under  all  conditions  requisite  to 
a  fair  sale,  the  buyer  and  seller  each 
acting  prudently  and  knowledgeably, 
and  assuming  the  price  is  not  ejected 
by  undue  stimulus  or  special  or  creative 
financing  or  sales  concessions  granted 
by  anyone  associated  with  the  sale,  as 
set  forth  in  an  appraisal  issued  in 
conformance  with  the  requirements  of 
SS  563.170  and  563.172  of  this  part. 

(10)  Operating  subsidiary  means  a 
corporation,  the  majority  of  the  capital 
stock  of  which  is  owned  by  a  savings 
association,  which  engages  exclusively 
in  activities  which  are  part  of  or 
incidental  to  the  business  of  the  savings 
association,  as  authorized  by  applicable 
law. 

(11)  Service  corporation  mecms  a 
corporation  as  defined  in  S  561.45  of  this 
subchapter  or  as  authorized  by  state 
law:  Provided,  That  the  entire  capital 
stock  of  such  corporation  is  available 
for  purchase  only  by  savings 
associations,  as  defined  in  S  561.43  of 
this  subchapter. 

(12)  Tangible  capital  means  the 
amoimt  of  equity  capital  as  determined 
in  accordance  with  generaUy  accepted 
accounting  principles  minus  goodwill 
and  other  intangible  assets  plus 
qualifying  subordinated  debt  as  defined 
in  {  567.1(c)  of  this  subchapter  and 
quaUfying  nonpermanent  preferred 
stock  as  defined  in  fi  567.1(d)  of  this 
subchapter. 

(c)  Thresholds  for  aggregate  equity 
risk  investment--('l)  Consolidation  of 
equity  risk  investments.  For  purposes  of 
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determining  compUance  with  the 
requirements  of  this  section,  a  savings 
association  may  consoUdate  the  equity 
risk  investments  of  any  or  all  of  its 
service  corporations  and  operating 
subsidiaries  with  its  own  equity  risk 
investments  and  may  exclude  its 
investments  in  such  consolidated 
corporations  from  the  calculation  of  its 
aggregate  equity  risk  investment 
Provided  That  all  such  consoUdated 
equity  risk  investments  shall  be  deemed 
to  be  those  of  the  savings  association  for 
purposes  of  the  diversification 
requirement  of  paragraph  (e)  of  this 
section. 

(2)  Thresholds.  Except  as  provided  in 
paragraphs  (f)  and  (g)  of  this  section,  no 
savings  association  shaU  make  an 
equity  risk  investment  if  immediately 
thereafter  its  aggregate  equity  risk 
investments  would  exceed  the 
appUcable  threshold: 

(i)  With  respect  to  a  savings 
association  that  is  not  subject  to  the 
limitations  of  paragraph  (c](2](u)  or 
(c)(2](iii]  of  this  section  and  has  tangible 
capital  equal  to  or  greater  than  6  percent 
of  "total  liabiUties"  (as  defined  in 
S  567.2(b](l){i]  of  this  subchapter),  the 
applicable  threshold  is  three  times 
tangible  capital,  calculated  as  of  the  end 
of  the  immediate  preceding  calendar 
month. 

(ii)  With  respect  to  a  savings 
association  that  meets  its  minimum 
capital  requirements  set  forth  in  S  567.2 
of  this  subchapter  and  has  tangible 
capital  less  than  6  percent  of  "total 
Uabilities"  (as  defined  in  S  567.2(b)(l)(i) 
of  this  subchapter),  the  appUcable 
threshold  is  the  greater  of  (A)  3  percent 
of  the  savings  association's  assets  or  (B) 
two  and  one-half  times  the  association's 
tangible  capital  calculated  as  of  the  end 
of  the  immediately  preceding  calendar 
month. 

(iii)  A  savings  association  that  fails  to 
satisfy  its  regulatory  capital  requirement 
shaU  not  make  equity  risk  investments 
except  as  approved  by  the  District 
Director. 

(3)  Notification.  /.  savings  association 
that  undertakes  aggregate  equity  risk 
investments,  pursuant  to  the  threshold 
authorization  set  out  at  paragraph 
(c)(2](i)  of  this  section,  that  would 
exceed  20  percent  of  assets  shall  notify 
its  District  Director  of  such  investment. 
Such  notification  shaU  be  given  to  the 
District  Director  concurrent  with  making 
the  such  equity  risk  investment  and 
shall  include  the  amount(8)  of  the  equity 
risk  investment  and  a  brief  description 
of  the  type(s]  of  equity  risk  investment. 

(d)  Equity-security  investments — (1) 
Permissible  investments.  The  equity 
securities  in  which  a  savings  association 
may  invest  shall  be  limited  to: 


(i)  Common  or  preferred  stock  Usted 
on  the  New  York  Stock  Exchange  or 
American  Stock  Exchange  or  quoted  on 
the  National  Association  of  Securities 
Dealers  Automated  Quotation  System, 
or  such  other  national  securities 
exchange  or  quotation  service  as  the 
Corporation  may  determine;  or  any 
security  immediately  convertible  at  the 
option  of  the  holder  without  payment  of 
substantial  additional  consideration  into 
such  stock,  or  any  security  carrying  any 
warrant  or  right  to  subscribe  to  or 
purchase  such  stock,  or  any  warrant  or 
right  to  subscribe  to  or  purchase  such 
stock,  provided  that  any  such  security, 
warrant,  or  right  is  also  Usted  or  quoted 
on  such  exchange  or  quotation  service; 
or  any  certificate  of  interest  or 
participation  in.  temporary  or  interim 
certificate  for,  or  receipt  for  such 
security; 

(ii)  Securities  Issued  by  any 
diversified  open-end  management 
investment  company  that  is  registered 
with  the  Securities  and  Exchange 
Commission  under  the  Investment 
Company  Act  of  1940; 

(iii)  Stock  of  any  small  business 
investment  compeiny  ("SBIC")  formed 
pursuant  to  section  301(d)  of  tiie  SmaU 
Business  Investment  Act,  provided  that 
the  savings  association's  outstanding 
aggregate  investment  in  such  SBICs 
does  not  exceed  1  percent  of  the  savings 
association's  assets; 

(iv)  Equity  securities  issued  by  any 
United  States  government-sponsored 
corporation,  including  the  Federal  Home 
Loan  Mortgage  Corporation,  the  Federal 
National  Mortgage  Association,  the 
Student  Loan  Marketing  Association, 
and  the  Federal  Agricultural  Mortgage 
Corporation;  and 

(v)  Equity  securities  issued  by  a 
partnership  or  joint  venture  engaged 
exclusively  in  activities  which  are  part 
of  or  are  incidental  to  the  business  of 
the  savings  association. 

(2)  Other  investments.  The  Senior 
Deputy  Director  for  Supervision 
(Operations]  is  authorized  to  determine 
whether  insiu-ed  savings  associations 
may  be  permitted  to  invest  in  stocks 
Usted  on  exchanges  or  quoted  on 
national  quotation  services  other  than 
those  set  forth  in  paragraph  (d](l)(i)  of 
this  section. 

(3)  Savings  association  stock.  No 
savings  association  shaU  at  any  time, 
directly  or  indirectiy,  or  through  or  in 
concert  with  one  or  more  other  persons, 
or  through  one  or  more  subsidiaries, 
own,  control,  or  hold  with  power  to  vote 
capital  stock  issued  by 

(i)  Another  savings  association  or 
(u)  Any  non-diversified  savings  and 
loan  holding  company,  unless  the 
amount  of  such  stock  so  owned. 


controlled,  or  held  by  the  investing 
association  is  such  that  the  investing 
association  is  deemed  to  be  a  savings 
and  loan  holding  company  within  the 
meaning  of  section  10  of  the  HOLA. 
The  term  "nondiversified  savings  and 
loan  holding  company"  means  a 
"savings  and  loan  holding  company" 
within  the  meaning  of  section  10  of  the 
HOLA  that  is  not  a  "diversified  savings 
and  loan  holding  company"  tvithin  the 
meaning  of  that  section. 

(e)  Diversification — (1)  Equity 
securities.  Except  as  provided  hi 
paragraphs  (f)  and  (g)  of  this  section,  no 
savings  association  shaU  at  any  time 
own,  control,  or  hold  with  power  to  vote 
for  its  own  account  more  than  25 
percent  of  any  one  class  of  the 
outstanding  equity  securities  of  any  one 
issuer  nor  an  amoimt  of  aU  classes  of 
the  outstanding  eqiiity  and  debt 
securities  of  such  issuer  which,  when 
aggregated  with  loans  to  such  issuer,  are 
greater  than  the  association's 
"regulatory  capital"  (as  defined  in 

S  567.1  of  this  subchapter):  Provided. 
That  the  limitations  of  this  paragraph 
(e)(1)  shaU  not  apply  if  the  issuer  is  a 
partnership  or  joint  venture  engaged 
exclusively  in  activities  which  are  part 
of  or  incidental  to  the  business  of  the 
savings  association. 

(2)  Real  estate.  Except  as  provided  in 
paragraphs  (f)  and  (g)  of  this  section,  no 
savings  association  shaU  at  any  time 
invest  in  any  one  real-estate  project 
(including,  but  not  limited  to, 
acquisition,  development  and  carrying 
costs  and  assumption  of  any  debt  or 
Uability  in  connection  with  such  project) 
an  aggregate  amount  greater  in  value 
than  the  amount  permitted  under  the 
aggregate  loans-to-one  borrower 
limitation,  as  set  forth  in  {  563.93(b)(1) 
of  this  part. 

(f)  Saving  clause.  (1)  A  savings 
association  whose  aggregate  or  specific 
types  of  actual  or  prospective  equity  risk 
investments  on  December  10, 1984, 
would  not  conform  to  the  requirements 
of  this  section  shaU  not  be  prohibited 
solely  for  that  reason  from  maintaining 
such  investments,  making  investments 
to  which  it  was  legally  committed  on 
that  date,  or  completing  projects 
pursuant  to  definitive  plans  in  existence 
on  diat  date;  nor  shaU  a  savings 
association  be  required  to  divest  any 
investment  solely  because  of  a 
subsequent  change  in  its  assets  or  its 
regulatory  capital:  Provided,  That 
additional  equity  risk  investments  may 
be  made  only  in  compUance  with  the 
provisions  of  this  section.  Nothing  in 
this  paragraph  (f),  however,  shaU  limit 
the  authority  otherwise  granted  to 
District  Directors  to  prohibit  equity  risk 
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investments  or  to  require  the  reduction 
of  aggregate  equity  risk  investment  or 
the  divestiture  of  specific  equity  risk 
investments. 

(2)  A  savings  association  whose 
aggregate  actual  or  prospective  equity 
risk  investments  on  February  27. 1987 
were  in  compliance  with  its  applicable 
threshold  on  that  date,  including 
compliance  as  a  result  of  applying  the 
savings  clause  of  paragraph  (f)(1)  of  this 
section  or  of  sectiring  District  Director 
approval  of  otherwise  nonconforming 
levels  of  investment  but  would  not 
conform  to  the  requirements  of 
paragraph  (c)(2)  of  this  section  (and  are 
not  "grandfathered"  under  paragraph 
(f)(1)  of  this  section  shall  not  be 
prohibited  solely  for  that  reason  from 
maintaining  such  investments,  or 
making  investments  to  which  it  was 
legally  committed  on  that  date;  nor  shall 
a  savings  association  be  required  to 
divest  any  investment  solely  because  of 
a  subsequent  change  in  its  assets  or  its 
regulatory  capital:  Provided,  That 
additional  equity  risk  investments  may 
be  made  only  in  compliance  with  the 
provisions  of  this  section.  Nothing  in 
this  paragraph  (f).  however,  shall  limit 
the  authority  otherwise  granted  to 
District  Directors  to  prohibit  equity  risk 
investments  or  to  require  the  reduction 
of  aggregate  equity  risk  investment  or 
the  divestitiu'e  of  specific  equity  risk 
investments. 

(3)  A  savings  association  whose 
aggregate  actual  or  prospective  equity 
risk  investments  on  February  27, 1987 
would  not  conform  to  the  requirements 
of  paragraph  (e)(2)  of  this  section  (and 
are  not  "grandfathered"  under 
paragraph  (f)  (1)  or  (2)  of  this  section) 
shall  not  be  prohibited  solely  for  that 
reason  from  maintaining  such 
investments  or  making  investments  to 
which  it  was  legally  committed  on  that 
date;  nor  shall  an  association  be 
required  to  divest  any  investments 
solely  because  of  a  subsequent  change 
in  its  assets  or  its  regulatory  capital: 
Provided,  That  additional  equity  risk 
investments  may  be  made  only  in 
compliance  with  the  provisions  of  this 
section.  Nothing  in  this  paragraph  (f), 
however,  shall  limit  the  authority 
otherwise  granted  to  District  Directors 
to  prohibit  equity  risk  investments  or  to 
require  the  reduction  of  aggregate  equity 
risk  investment  or  the  divestiture  of 
specific  equity  risk  investments. 

(4)  A  savings  association  whose 
aggregate  actual  or  prospective  equity- 
risk  investments  on  December  14, 1988 
were  in  compliance  with  its  applicable 
thresholds  on  that  date,  including 
compliance  as  a  result  of  applying  the 
savings  clauses  of  paragraphs  (f)(1) 


through  (3)  of  this  section  or  of  securing 
District  Director  approval  of  otherwise 
nonconforming  levels  of  investment  but 
would  exceed  those  thresholds  because 
of  the  inclusion  of  investments  in  stock 
issued  by  the  Federal  Home  Loan 
Mortgage  Corporation  and  the  Federal 
National  Mortgage  Association,  shall 
not  be  prohibited  solely  for  that  reason 
from  maintaining  its  full  investment  in 
such  stock  made  as  of  December  14, 
1988;  nor  shall  a  savings  association  be 
required  to  divest  any  investments 
solely  because  of  a  subsequent  change 
in  its  assets  or  its  regulatory  capital;  nor 
shall  a  savings  association  be  in 
violation  of  paragraph  (e)(1)  of  this 
section  solely  by  maintaining  its  full 
investment  in  such  stock  made  as  of 
December  14, 1988,  considering  that  for 
the  purposes  of  making  that  calculation 
with  respect  to  the  foregoing  issuers 
only,  debt  obligations  shall  not  be 
considered:  Provided,  That  additional 
equity-risk  investments  may  be  made 
only  in  compliance  with  the  provisions 
of  this  section.  Nothing  in  this  paragraph 
(f),  however,  shall  hmit  the  authority 
otherwise  granted  to  District  Directors 
to  prohibit  equity-risk  investments  or  to 
require  the  reduction  of  aggregate 
equity-risk  investment  or  the  divestiture 
of  specific  equity-risk  investments. 

(g)  Exceptions.  (1)  Except  as  provided 
in  paragraph  (g)(6)  of  this  section,  a 
savings  association  seeking  to  make 
equity  risk  investments  in  an  amount  at 
a  threshold  level,  or  of  a  type  other  than 
as  generally  permitted  by  this  section 
shall  file  an  application  with  its  District 
Director  and.  if  it  is  state-chartered, 
shall  send  a  copy  of  the  application  to 
its  state  super/isor.  Within  10  days  of 
the  filing  of  such  an  application  or  any 
additional  information,  the  District 
Director  shall  notify  the  applicant  in 
writing  either  that  all  information 
required  under  paragraph  (g)(2)  of  this 
section  has  been  filed  or  that  additional 
specified  information  must  be  filed.  If 
the  District  Director  does  not  act  on  an 
application  within  30  days  of  the  date  of 
written  notice  that  all  required 
information  has  been  filed,  such 
application  shall  be  deemed  to  be 
approved. 

(2)  The  application  shall  set  forth  the 
following: 

(i)  The  total  amount  in  dollars  and  as 
a  percentage  of  assets  and  regulatory 
capital,  of  equity  risk  investments  that 
the  applicant  seeks  to  make; 

(ii)  An  identiBcation  of  the  applicant's 
investment  threshold  as  determined  in 
accordance  with  paragraph  (c)  of  this 
section,  including,  as  of  the  end  of  the 
preceding  calendar  quarter,  the 
applicant's 


(A)  total  assets; 

(B)  regulatory  net  worth; 

(C)  minimum  regulatory  capital 
requirement  under  $  567.2(b)  of  this 
subchapter,  and 

(D)  special-purpose  regulatory  capital 
requirement  set  forth  in  paragraph 
(c)(2)(ii)  of  this  section; 

(iii)  A  description  and  quantification, 
as  a  dollar  amount  and  as  a  percentage 
of  assets  and  regulatory  capital,  of  the 
applicant's  outstanding  equity  risk 
investments; 

(iv)  A  business  plan  which  includes  a 
proposal  for  appropriate  diversification 
of  the  equity  risk  investments  of  the 
applicant  and  its  service  corporations 
and  operating  subsidiaries  in  equity 
securities  and  real  estate,  and  which 
describes  the  proposed  specific 
investment  or  general  plan  for 
investment  pursuant  to  an  augmented 
threshold  level  and  its  anticipated 
financial  impact  on  the  applicant;  and 

(v)  Such  other  information  as  may  be 
requested  in  writing  by  the  District 
Director,  Provided,  however.  That  the 
District  Director  may  make  only  one 
such  request  for  additional  information 
for  each  application  submitted. 

(3)(i)  The  District  Director  shall 
approve  or  disapprove  an  application  in 
writing,  giving  due  consideration  to  any 
written  views  and  recommendations 
submitted  by  the  appropriate  state 
supervisor.  If  the  views  of  the  District 
Director  and  the  state  supervisor  differ 
after  consultation,  the  District  Director 
shall  refer  the  application  to  the  Office 
for  decision. 

(ii)  The  District  Director  shall  approve 
an  application  unless  he  or  she  makes 
any  of  the  following  findings: 

(A)  The  overall  policies,  condition, 
and  operation  of  the  applicant  afford  a 
basis  for  supervisory  objection;  the 
District  Director  will  specifically  but  not 
exclusively  review: 

(7)  The  trends  in  performance 
including: 

[i]  Tangible  capital; 

(ii)  Earnings; 

(iif\  The  level  of  assets  classified 
under  S  563.180  of  this  part; 

(;V)  The  level  of  capital  relative  to  a 
savings  association's  fully  phased-in 
requirement  and 

(v)  The  savings  association's  market 
value; 

{2)  Controls,  including: 

[i]  The  specific  goals  and  objectives  of 
the  savings  association  relating  to 
equity  risk  investments; 

[ii]  Whether  the  savings  association's 
plans  are  consistent  with  management's 
expertise; 
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(/;/]  Whether  the  savings  association 
has  identified  and  evaluated  the  risks 
involved  in  the  activity; 

{iv]  Whether  the  savings  association 
has  an  ability  to  identify  and  resolve  on 
a  timely  basis  problems  which  might 
occur; 

(v)  Whether  adequate  records  are 
being  maintained;  and 

{vi)  Whether  procedures  are  in  place 
to  monitor  the  performance  of  the 
activities. 

(B)  The  proposed  investment  or  level 
of  investment  is  likely  to  increase  either 
the  applicant's  risk  of  default  or  the 
fmancial  exposure  of  the  SAIF; 
specifically  that: 

[1]  The  goals  and  objectives  of  the 
savings  association  expose  it  to  a  high 
probabiUty  of  loss;  or 

[2]  The  risks  are  improperly  reflected 
in  the  savings  association's  business 
plan,  cash  flow  analysis,  and  projected 
profit  and  loss  statement. 

(C)  The  equity  risk  investments  of  the 
applicant  and  its  service  corporations 
and  operating  subsidiaries  in  equity 
securities  and  real  estate  are  not 
appropriately  diversified.  Equity  risk 
investments  shall  be  deemed  to  be 
"appropriately  diversified"  if  the 
consohdated  equity  risk  investments  of 
the  applicant  and  its  service 
corporations  and  operating  subsidiaries 
in  equity  securities  and  real  estate, 
when  deemed  to  be  those  of  the 
applicant,  meet  the  requirements  of 
paragraph  (e)  of  this  section;  and  if 

(1)  The  activities  are  geographically 
diversified  in  a  manner  consistent  with 
the  overall  business  plan  of  the  savings 
association; 

[2]  The  types  of  projects  are 
diversified;  and 

(J)  The  savings  association  is 
engaging  in  activities  with  a  wide  range 
of  other  parties. 

(D)  The  appUcant's  policies  are 
inconsistent  with  economical  home 
financing,  as  evidenced  by  its  failure  to 
comply  with  the  definition  of  a 
"qualified  savings  association"  as  set 
forth  in  %  584.2-2(b)  of  this  chapter. 

(iii)  In  the  event  that  the  District 
Director  makes  any  of  the  fmdings  in 
paragraph  (g)(3)(ii]  of  this  section,  he  or 
she  may  nevertheless  approve  the 
application  subject  to  written 
conditions. 

(iv)  The  Senior  Deputy  Director  for 
Supervision  (Policy)  shall  prepare,  and 
disseminate  to  the  District  Directors, 
standards  for  the  District  Directors'  use 
in  determining  whether  to  approve 
applications  for  equity  risk  investments 
that  are  one-to-four  family  housing 
projects  and  government-insured  multi- 
family  housing  projects.  The  Senior 
Deputy  Director  for  Supervision  (PoUcy) 


may  revise  these  standards  from  time  to 
time. 

(4)  An  adverse  determination  made  by 
the  District  Director  may  be  challenged 
by  filing,  within  30  days  of  receipt  of 
written  disapproval,  a  petition  for 
reconsideration  with  the  Office.  The 
savings  association  shall  file  its  petition 
with  the  Secretary  to  the  Office,  and 
shall  send  a  copy  to  the  District  Director 
and,  if  the  association  is  state-chartered, 
to  the  state  supervisor. 

(5)  The  Office  shall  approve  or 
disapprove  an  appUcation  referred  by  a 
District  Director  pursuant  to  paragraph 
(g)(3)(i)  of  this  section  and  grant  or  deny 
a  petition  for  reconsideration  filed 
pursuant  to  paragraph  (g)(4)  of  this 
section  in  writing  within  30  days  of 
receipt  of  such  application  or  petition.  If 
the  Office  does  not  disapprove  or  deny 
such  application  or  petition  within  such 
time,  such  application  shall  be  deemed 
to  be  approved  or  such  petition  granted. 

(6)  A  savings  association  seeking  to 
make  equity  risk  investments  otherwise 
requiring  prior  review  and  approval  by 
its  District  Director  or  the  Office  under 

S  546.2,  S  552.13  or  %  563.22  or  Part  574  of 
this  chapter  shall  not  be  required  to  file 
an  application  under  this  paragraph  (g). 
(h)  Expiration  date.  This  section  shall 
expire  on  July  13, 1990. 

S  563.99    RxedH-at«  and  adjustable-rats 
mortgage  loan  disclosures,  adjustment 
noticet,  and  Interest  rate  caps. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Adjustable-rate  mortgage  loan 
means  a  mortgage  loan,  secured  by 
property  occupied  or  to  be  occupied  by 
the  borrower,  providing  for  adjustments 
to  the  interest  rate  which  cause  a 
change  in  balance,  term  to  maturity,  or 
payment  levels  other  than  those 
estabUshed  by  a  fixed,  predetermined 
schedule  at  the  time  of  contracting  for 
the  loan. 

(2)  Fixed-rate  mortgage  loan  means  a 
loan,  secured  by  property  occupied  or  to 
be  occupied  by  the  borrower,  on  which 
the  rate,  the  term,  and  the  amount  of  the 
payments  are  fixed  at  the  time  of 
execution  of  the  original  loan 
documents.  Fixed-rate  mortgage  loans 
may  or  may  not  be  fully  amortizing  and 
include  graduated  payment  loans  on 
which  the  schedule  of  payment 
adjustments  is  fixed  at  the  time  of 
executing  the  original  loan  documents. 

(3)  Applicant  means  a  natural  person 
(or  persons)  making  a  loan  application. 

(4)  Home  means  real  estate  as  defined 
by  S  541.14  of  this  chapter, 
manufactured  housing,  combinations  of 
homes  and  business  property,  and  farm 
residences  or  combinations  of  farm 


residences  and  commercial  farm  real 
estate. 

(b)  Initial  diacloaurea  for  adjustable- 
rate  mortgage  loans.  Savings 
associations  offering  adjustable-rate 
home  loans,  except  open-end  loans,  with 
a  term  of  more  than  one  (1)  year  and 
secured  by  property  occupied  or  to  be 
occupied  by  the  borrower,  shall  provide 
two  types  of  written  disclosure  to 
prospective  borrowers  when  an 
application  form  is  provided  or  before 
the  payment  of  a  non-refundable  fee, 
whichever  is  earUer 

(1)  The  booklet  titled  Consumer 
Handbook  on  Adjustable  Rate 
Mortgages  published  by  the  Office  and 
the  Federal  Reserve  Board,  or  a  suitable 
substitute. 

(2)  A  loan  program  disclosure  for  each 
adjustable-rate  home  loan  program  in 
which  the  consumer  expresses  an 
interest  The  following  disclosures,  as 
applicable,  shall  be  provided:  * 

(i)  The  fact  that  the  interest  rate, 
payment  or  term  of  the  loan  can  change. 

(ii)  The  index  or  formula  used  in 
making  adjustments,  and  a  source  of 
information  about  the  index  or  formula. 

(iii)  An  explanation  of  how  the 
interest  rate  and  payment  will  be 
determined,  including  an  explanation  of 
how  the  index  is  adjusted,  such  as  by 
the  use  of  a  margin. 

(iv)  A  statement  that  the  consumer 
should  ask  about  the  current  margin 
value  and  current  interest  rate. 

(v)  The  fact  that  the  interest  rate  will 
be  discounted,  and  a  statement  that  the 
consumer  should  ask  about  the  amoimt 
of  the  interest  rate  discount 

(vi)  The  frequency  of  interest  rate  and 
payment  changes. 

(vii)  Any  rules  relating  to  changes  in 
the  index,  interest  rate,  payment 
amouiA,  and  outstanding  loan  balance 
including,  for°%xample,  an  explanation 
of  interest  rate  or  payment  limitations, 
negative  amortization,  and  interest  rate 
carryover. 

(viii)  An  historical  example,  based  on 
a  $10,000  loan  amoimt  illustrating  how 
payments  and  the  loan  balance  would 
have  been  affected  by  interest  rate 
changes  implemented  according  to  the 
terms  of  the  loan  program.  The  example 
shall  be  based  upon  index  values 
beginning  in  1977  and  be  updated 
annually  until  a  15-year  history  is 
shown.  Thereafter,  the  example  shall 
reflect  the  most  recent  15  years  of  index 
values.  The  example  shall  reflect  all 
significant  loan  program  terms,  such  as 
negative  amortization,  interest  rate 


*  A  sample  diacloaure  form  may  be  found  in  the 
Federal  Raf^ter  iuue  of  May  23. 1988  (53  FR  182621 
or  may  be  obtained  from  the  Office. 
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carryover,  interest  rate  discounti,  and 
interest  rate  and  payment  limitations, 
that  would  have  been  affected  by  the 
index  movement  during  the  period. 

(ix)  An  explanation  of  how  the 
consumer  may  calculate  the  payments 
for  the  loan  amoimt  to  be  borrowed 
based  on  the  most  recent  payment 
shown  in  the  historical  example. 

(x)  The  maximum  interest  rate  and 
payment  for  a  $10,000  loan  originated  at 
the  most  recent  interest  rate  shown  in 
the  historical  example  assuming  the 
maximum  periodic  increases  in  rates 
and  payments  under  the  program;  and 
the  initial  interest  rate  and  payment  for 
that  loan. 

(xi)  The  fact  that  the  loan  program 
contains  a  demand  feature. 

(xii)  The  type  of  information  that  will 
be  provided  in  notices  of  adjustments 
and  the  timing  of  such  notices. 

(xiii)  A  statement  that  disclosure 
forms  are  available  for  the  creditor's 
other  variable-rate  loan  programs.^ 

(c)  Adjustment  notices.  An  adjustment 
to  the  interest  rate  with  or  without  a 
corresponding  adjustment  to  the 
payment  in  an  adjustable-rate 
transaction  subject  to  this  section  is  an 
event  requiring  new  disclosures  to  the 
consumer.  At  least  once  each  year 
during  which  an  interest  rate  adjustment 
is  implemented  without  an 
accompanying  payment  change,  and  at 
least  25,  but  no  more  than  120,  calendar 
days  before  a  payment  at  a  new  level  is 
due,  the  following  written  disclosures, 
as  applicable,  must  be  delivered  or 
placed  in  the  maiL 

(1)  The  current  and  prior  interest 
rates. 

(2)  The  index  values  upon  which  the 
current  and  prior  interest  rates  are 
based. 

(3)  The  extent  to  which  the  creditor 
has  foregone  any  increase  in  the  interest 
rate. 

(4)  The  contractual  effects  of  the 
adjustment,  including  the  payment  due 
after  the  adjustment  is  made,  and  a 
statement  of  the  loan  balance. 

(5)  The  payment  if  different  from  that 
referred  to  in  paragraph  (c)(4]  of  this 
section,  that  would  be  required  to 
amortize  fully  the  loan  at  the  new 
interest  rate  over  the  remainder  of  the 
loan  term. 

(d)  Fixed-rate  and  adjustable-rate 
mortgage  loan  disclosures.  Not  later 
than  three  business  days  following 
receipt  of  a  written  application  for  a 
fixed-rate  or  adjustable-rate  mortgage 
loan,  savings  associations  shall  disclose 
in  writing  to  the  applicant  the 
information  specified  in  this  paragraph 
(d).  Disclosures  shall  be  provided  for  all 
such  loans  whether  originated  by  the 
lender  or  purchased  from  an  affiliate  (as 


defined  in  §  583.2  of  this  chapter]  or 
purchased  from  an  unaffiliated  entity  as 
part  of  a  business  arrangement  or 
agreement  to  purchase  loans  not  yet 
originated.  Disclosures  shall  be 
delivered  or  placed  in  the  mail  not  later 
than  three  business  days  following 
receipt  of  a  consumer's  written 
application  when  the  application 
reaches  the  creditor  through  an 
intermediary  agent  or  broker.  Loans 
purchased  from  an  unaffiliated  entity  in 
the  usual  course  of  business,  and 
previously  originated  by  the  entity 
without  guarantees,  agreements  or 
understandings  that  they  would  be 
purchased  by  the  savings  association, 
may  be  purchased  notwithstanding 
these  disclosures  requirements, 
provided  that  such  loans  comply  with 
the  disclosure  requirements  of  other 
federal  laws  and  regulations  to  which 
they  may  be  subject.  The  disclosures 
shall  be  in  one  or  more  documents  other 
than  the  loan  documents  and  shall  be  in 
plain  language.  The  purpose  of  these 
disclosure  requirements  is  to  provide  a 
full  understanding  of  the  operations  and 
consequences  of  the  loan  for  which  the 
borrower  is  applying.  If  savings 
associations  elect  to  disclose  the 
information  in  paragraphs  (d)(1)  through 
(d)(4)  of  this  section  as  part  of  their 
advance  disclosures  under  paragraph  (c) 
of  this  section,  disclosed  information 
need  not  be  repeated.  Disclosures  do  not 
constitute  a  commitment  on  the  part  of  a 
savings  association  to  make  a  loan  to 
the  applicant  At  a  minimum,  the 
following  shall  be  disclosed: 

(1)  If  the  loan  contract  contains  a  due- 
on-sale  clause,  what  rights  the  lender 
has  under  the  clause. 

(2)  If  the  loan  contract  authorizes  the 
imposition  of  a  late  charge  or  a 
prepayment  penalty  the  amount  of  the 
charge  or  penalty  or  the  manner  in 
which  it  is  to  be  determined.  If  the 
method  of  calculating  the  charge  or 
penalty  may  vary  over  the  term  of  the 
loan,  the  lender  shall  indicate  the 
approximate  minimum  and  maximum 
amounts  that  may  be  imposed  for  a  loan 
of  the  same  type  and  with  an  initial 
balance  comparable  to  that  of  the 
borrower. 

(3)  If  the  loan  contract  provides  for 
escrow  payments,  a  statement 
explaining  the  purpose  of  requiring 
escrow  payments,  how  the  amount  of 
escrow  payment  is  established,  how  the 
borrower  will  be  notified  of  any 
deficiencies  in  the  borrower's  escrow 
account  how  such  deficiencies  will  be 
corrected,  whether  the  borrower  will 
have  the  option  of  correcting  the 
deficiency  with  either  pro-rated  monthly 
payments  or  a  limip-sum  payment  how 
any  surplus  will  be  returned  to  the 


borrower,  and  the  rights  of  the  lender  if 
the  borrower  fails  to  make  the  escrow 
payments. 

(4)  In  the  case  of  non-  or  partially- 
amortized  loans  (including  a  loan  giving 
the  lender  the  right  to  call  the  loan  due 
and  payable  after  a  period  of  time  or 
upon  the  occurrence  of  an  event 
external  to  the  loan),  a  statement  of 
what  information  will  be  contained  in 
the  notice  of  maturity,  how  far  in 
advance  notice  of  maturity  will  be 
provided,  whether  the  savings 
association  has  unconditionally 
obligated  itself  to  refinance  the  loan, 
and  whether  there  will  be  a  large 
payment  due  at  maturity  or  upon  call  of 
the  loan. 

(e)  Maximum  interest  rate  caps.  All 
savings  associations  making  adjustable- 
rate  loans,  originated  on  or  after 
December  8, 1987,  whether  open-end  or 
closed-end,  shall  comply  with 
Regulation  Z  (12  CFR  226.30)  by 
specifying  in  their  credit  contracts  the 
maximum  interest  rate  that  may  be 
imposed  during  the  term  of  the 
obligation. 

(f)  Exception.  The  disclosures  in 
paragraph  (b)  of  this  section  are  not 
required  in  connection  with  the 
extension  of  consumer  credit  as  defined 
in  S  561.12  of  this  subchapter  even  if  it  is 
secured  by  a  borrower-occupied  home 
as  long  as  the  home  is  not  the  primary 
security  for  the  loan. 

Subpart  E— Umlts  Tied  to  Capital 
Levels 

S  563.131    UabHity  growtti. 

(a)(1)  No  savings  association,  unless 
exempted  by  paragraph  (b)  of  this 
section,  shall  increase  its  total  liabilities^ 
within  any  2-quarter  period  at  a  rate 
greater  than  12.50  percent  without  prior 
approval  of  the  savings  association's 
District  Director. 

(2)(i)  The  rate  of  increase  in  liability 
growth  under  paragraph  (a)(1)  of  this 
section  shall  be  computed  by 
subtracting  a  savings  association's  total 
liabilities  as  of  the  beginning  of  a  2- 
consecutive-quarter  period  from  its  total 
liabilities  as  of  the  end  of  the  2- 
consecutive-quarter  period  and  by 
dividing  this  amount  by  the  savings 
association's  total  liabilities  as  of  the 
beginning  of  the  2-consecutive-quarter 
period. 

(ii)  The  method  of  computation  set 
forth  in  paragraph  (8)(2)(i)  of  this  section 
shall  be  used  by  a  savings  association 
commencing  operations  as  a  savings 
association  or  initially  becoming  subject 
to  this  regulation,  although  such  a 
savings  association's  first  computation 
imder  this  section  shall  be  made  at  the 
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end  of  the  second  quarter  during  which 
the  savings  association  operates  or  is 
subject  to  this  regulation  for  all  or  a 
portion  of  the  quarter.  If  a  savings 
association  commences  operation  or 
initially  becomes  subject  to  this 
regiilation  within  a  quarter,  the  savings 
association  shall  be  permitted  to  grow 
up  to  6.25  percent  during  that  quarter. 

(iii)  For  purposes  of  computing  a 
savings  association's  growth  pursuant  to 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  a  savings  association's  total 
liabilities  as  of  the  beginning  of  a  2- 
consecutive-quarter  period. 

(A)  Shall  include  any  increases  in 
liabilities  during  the  2-quarter  period 
resulting  from  the  acquisition  of 
substantially  less  than  all  of  the 
liabilities  of  a  savings  association  after 
which  the  selling  savings  association 
continues  in  operation  as  a  separate 
entity  (including,  but  not  Umited  to, 
branch  acquisitions),  and 

(B)  Shall  be  equal  to  the  total 
liabilities  of  merged  or  continuing 
savings  associations  as  of  the  beginning 
of  the  2-quarter  period  in  the  case  of  a 
merger,  consoUdation,  or  purchase  of 
assets  and  assumption  of  liabilities  that 
occurs  during  the  2-consecutive-quarter 
period. 

(3)  Notwithstanding  the  provisions  of 
paragraph  (a)  (1)  or  (2)  of  this  section,  a 
savings  association  that  increases  its 
liabilities  through  merger,  consoUdation, 
or  purchase  of  assets  and  assumption  of 
liabilities,  for  which  prior  review  and 
approval  under  S  563.22  of  this  part  is 
required,  shall  not  be  required  to  file  an 
application  under  paragraph  (c)  of  this 
section  unless  such  savings  association 
otherwise  increases  its  liabilities  by  an 
amount  in  excess  of  12.50  percent  within 
any  2-consecutive  quarter  period. 

(b)  Any  savings  association  is 
exempted  from  the  preapproval 
requirement  of  paragraphs  (a)  and  (c)  of 
this  section  if  it  has  regulatory  capital 
equal  to  the  higher  of  its  fully  phased-in 
capital  requirement  (6  percent  of  total 
liabilities  plus  contingency  component 
minus  maturity  matching  credit)  or  6 
percent  of  total  liabilities.  Such  a 
savings  association  must  provide  notice 
to  its  District  Director  of  its  intention  to 
grow  in  excess  of  the  standard  set  by 
paragraph  (a)  of  this  section. 

(c)  To  obtain  prior  written  approval 
from  its  District  Director  a  savings 
association  shall  submit  a  written 
growth  plan.  A  growth  plan  shall  cover 
a  period  of  time  not  to  exceed  1  year 
and  shall  include  the  following 
information: 

(1)  The  savings  association's 
regulatory  capital  as  of  the  end  of  the 
preceding  calendar  quarter  and  its 
estimated  regulatory  capital  as  of  the 


end  of  the  period  covered  by  the  growth 

plan; 

(2)  The  amount  of  liabilities  the 
savings  association  expects  to  obtain; 

(3)  A  listing  of  the  proposed  sources  of 
and  the  methods  by  which  the  liabilities 
will  be  obtained: 

(4)  The  costs,  rates,  and  maturities  of 
liabilities  to  be  obtained;  and 

(5)  The  planned  uses  of  any  liabiUties 
obtained. 

(d)  No  savings  association  shall  alter 
an  approved  written  growth  plan  or 
materially  diverge  from  such  a  plan 
without  tfie  prior  written  approval  of  its 
District  Director. 

(e)  Within  10  days  after  the  filing  of  a 
growth  plan  or  any  additional 
information,  the  District  Director  shall 
notify  the  applicant  in  writing  either  that 
all  information  required  under 
paragraph  (c)  of  this  section  has  been 
filed  or  that  additional  specified 
information  must  be  filed.  Unless  the 
District  Director  takes  objection  to  or 
conditionally  approves  the  plan  within 
30  days  of  the  date  of  written  notice  that 
all  required  information  has  been  filed, 
the  plan  shall  be  deemed  to  be 
approved.  Based  on  a  savings 
association's  growth  plan,  the  District 
Director  may  require  the  savings 
association  to  maintain  not  more  than  4 
percent  additional  regulatory  capital 
over  that  required  by  §  567.2(b)(1)  of  this 
subchapter  on  all  or  a  portion  of  the 
savings  association's  growth  over  the 
12.50  percent  rate  computed  in 
accordance  with  paragraph  (a)  of  this 
section.  In  determining  whether  to  take 
objection  to  a  growth  plan,  to  approve  a 
growth  plan  conditionally,  or  to  require 
additional  regulatory  capital,  the  District 
Director  shall  consider  the  following 
factors: 

(1)  The  effect  of  the  plan  upon  the 
savings  association's  regulatory  capital; 

(2)  The  risk  of  the  corresponding 
investments,  the  likelihood  of  obtaining 
the  projected  return,  the  level  of 
diversification,  and  the  ability  of  the 
savings  association  to  underwrite  the 
incremental  volume  of  investments; 

(3)  The  relative  maturities  of  the 
liabilities  and  corresponding 
investments; 

(4)  The  extent  to  which  the  liabilities 
are  derived  from  or  through  a  single 
source; 

(5)  The  extent  to  which  the  interest  to 
be  paid  on  the  liabilities  conforms  wnth 
generally  prevailing  rates  for  similar 
habilities; 

(6)  The  financial  strength  of  the 
savings  association,  including  the  level 
of  its  regulatory  capital,  which  shall  not 
be  less  dian  that  required  by  {  567.2  of 
this  subchapter. 


(7)  The  stability  of  the  savings 
association's  earnings  over  the  6 
preceding  calendar  quarters; 

(8)  The  extent  to  which  the  savings 
association's  overall  policies  are 
consistent  with  economical  home 
financing,  as  evidenced  by  whether  the 
savings  associatiqn  would  comply  with 
the  definition  of  "({ualified  savings 
association"  set  forth  in  {  584.2-2(b)  of 
this  chapter  and  ' 

(9)  Whether  the  overall  policies, 
conditions,  and  operation  of  the 
applicant  afford  a  basis  for  supervisory 
objection. 

(f)  Total  habilities  for  purposes  of  this 
section  shaQ  not  include  an  amount  of* 
securities  issued  through  subsidiaries 
(as  defined  by  fi  563.132(a)(1)  of  this 
part)  that  does  not  cause  the 
subsidiary's  level  of  outstanding 
securities  to  exceed  its  level  of 
securities  grandfathered  pursuant  to 
S  563.132(b)  of  this  part  Such  securities 
shall  be  included  in  total  liabilities  as 
defined  in  }  567.2(b){l)(i)  of  this 
subchapter  for  all  other  purposes. 

SS63.132    SMurtties  Issued  through 


(a)  Definitions.  As  used  in  this 
section: 

(1)  Amount  of  securities  issued 
through  a  subsidiary  means  the  net 
proceeds  from  the  issuance  of  securities 
(or  the  pro-rata  portion  of  the  net 
proceeds  from  securities  issued  through 
a  jointly  owned  subsidiary),  other  than 
capital  stock  issued  by  a  subsidiary  to 
its  parent  savings  association,  after 
December  31. 1985,  by: 

(i)  A  finance  subsidiary  as  defined  in 
paragraph  (a)(4)  of  this  section;  or 

(ii)  An  operating  subsidiary  (as 
defined  in  S  563.98(b)(9)  of  this  part),  a 
service  corporation  (as  defined  in 
S  561.45  of  this  subchapter),  or  any  other 
subsidiary  of  a  state-chartered  savings 
association  not  organized  in  compliance 
with  §  545.82  of  this  chapter,  if  any 
proceeds  of  such  securities  are  remitted 
to  a  parent  savings  association  (unless 
such  a  subsidiary  demonstrates  to  its 
parent  savings  association's  District 
Director  that  the  purpose  for  such  an 
issuance  was  totally  for  the  subsidiary's 
reasonable  corporate  needs  based  on 
reasonable  written  projections  of  its 
financing  requirements). 

(2)  Assets  collateralizing  or 
collateralizing  assets  means  any  assets 
of  a  subsidiary  (including  guarantees  of 
its  securities  issuance  by  its  parent 
savings  association)  securing,  pledged 
to,  or  committed  to  an  amount  of 
securities  issued  through  a  subsidiary. 

(3)  Assets  transferred  means  assets  of 
or  liabilities  issueid  by  a  savings 
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association  (including  guarantees  by  a 
savings  association  of  its  subsidiary's 
securities  issuances)  that  are  transferred 
or  made  available  by  a  savings 
association  (i)  to  a  finance  subsidiary  as 
defined  in  paragraph  (a)(4)  of  this 
section  or  (ii)  to  collateralize  an  amount 
of  securities  issued  through  a  subsidiary 
as  defined  In  paragraph  (a)(1)  of  this 
section. 

(4)  Finance  subsidiary  means  (i)  a 
Federal  savings  association's  subsidiary 
as  defined  in  \  545.82(a)(3)  of  this 
chapter,  or  (ii)  a  state-chartered  savings 
association's  subsidiary  in  compliance 
with  the  provisions  of  (  545.82  of  this 
chapter.  Investment  by  a  savings 
association  in  a  finance  subsidiary  as 
defined  in  this  paragraph  (a)(4)  is  not 
subject  to  the  provisions  of  the  equity 
risk  investment  regulation  set  forth  in 

\  563.98  of  this  part. 

(5)  Savings  association  means  a 
savings  association  as  defined  in 

S  561.43  of  this  subchapter,  including 
savings  associations  subject  to  §  543.11- 
1  of  this  chapter,  but  excluding  BIF- 
insured  Federal  savings  associations. 

(6)  Securities  means  any  securities  as 
defined  in  9  561.44  of  this  subchapter. 

(b)  Issuances  affected.  (1)  The  amount 
of  securities  issued  through  a  subsidiary 
does  not  include  proceeds  &om 
securities: 

(i)  Offered  or  sold  by  a  subsidiary, 
either  directly  or  through  a  third  party 
intermediary,  if  such  offer  or  sale 
terminated  no  later  than  March  3, 1986, 
and  if  the  offer  or  sale  was  preceded  by 
(A)  a  registration  statement  filed  with 
the  Seciuities  and  Exchange 
Commission  on  or  before  December  31, 
1985,  or  (6)  for  seciuities  exempt  from 
such  registration  requirements,  an 
offering  docimient  relating  to  the 
securities  offered  filed  with  an 
appropriate  regulatory  agency  or 
lawfully  provided  to  prospective 
purchasers  on  or  before  December  31, 
1985. 

(ii)  Issued  in  connection  with  a 
borrowing,  when  a  note  evidencing  such 
borrowing  was  executed  on  or  before 
December  31, 1985. 

(2)  The  amount  of  securities  issued 
through  a  subsidiary  includes  the 
renewal,  extension,  or  rollover  of 
securities  after  December  31, 1985, 
unless  such  a  transaction  was 
undertaken  pursuant  to  a  binding 
written  contract  with  a  term  of  one  year 
or  less  which  was  executed  and  became 
effective  on  or  before  December  31, 
1985. 

(c)  Inclusion  of  securities  issuances 
through  a  subsidiary  in  computation  of 
a  savings  association's  regulatory 
capital  requirement  In  calculating  total 
Uabilities  under  i  567.2(g)(l]  of  this 


subchapter,  the  amount  of  securities 
issued  through  a  subsidiary  shall  be 
included  in  Ae  total  liabilities  (as 
defined  in  S  567.2(g)(1)  of  this 
subchapter  of  a  parent  savings 
association  for  purposes  of  computing 
such  savings  association's  regulatory 
capital  requirement  and  its  compliance 
with  S  563.131  of  this  part:  Provided,  that 
such  amount  shall  not  include  an 
amount  equal  to  the  net  proceeds  from 
the  issuance  of  seouities: 

(1)  Collateralized  by  assets  that  have 
substantially  the  same  duration  as  the 
securities  issued  and  have  a  relationship 
to  the  issued  securities  such  that  the 
duration  match  will  be  maintained 
within  the  Office's  prescribed 
parameters  throughout  the  life  of  the 
securities  without  active  management 
and,  if  issued  after  August  15, 1986, 
collateralized  by  assets  the  market 
value  of  which  is  less  than  110  percent 
of  the  gross  proceeds  of  the  securities 
issuance;  or 

(2)  Remitted  in  exchange  for  a  liability 
issued  by  a  parent  savings  association 
which  is  otherwise  included  in  the 
parent  savings  association's  total 
liabilities  pursuant  to  S  567.2(g)(1)  of  this 
subchapter. 

(d)  Certification  of  duration  analysis. 
Within  10  days  after  an  amount  of 
securities  is  issued  through  a  subsidiary, 
such  subsidiary  shall  furnish  its  parent 
savings  association's  District  Director 
with  a  written  certification  of  the 
accuracy  and  validity  of  the  duration 
measurement  required  by  paragraph 
(c)(1)  of  this  section.  The  subsidiary 
shall  also  send  a  copy  of  the 
certification  to  the  Senior  Deputy 
Director  for  Supervision  (Operations), 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington,  DC  20552. 
Such  certification  shall  specify: 

(1)  The  duration  calculation  (in 
complete  or  siunmarized  form); 

(2)  The  underlying  financial 
assumptions,  including  those  related  to 
interest  rates,  maturity,  and  prepayment; 

(3)  Any  different  calculations  or 
assumptions  being  relied  upon  for 
purposes  of  the  rating  of  the  securities 
by  a  national  rating  agency;  and 

(4)  The  certification  of  accuracy  and 
validity  by  the  subsidiary  and  by  any 
organization  performing  the  duration 
analysis  on  behalf  of  the  subsidiary. 

(e)  Notification  to  the  District 
Director.  (1)  Prior  to  the  establishment 
of  any  finance  subsidiary,  the  transfer  of 
any  additional  assets  to  an  existing 
finance  subsidiary,  or  the  issuance  of 
securities  through  a  subsidiary  as 
described  in  paragraph  (a)(l)(ii)  of  this 
section,  the  board  of  directors  of  the 
parent  savings  association,  or  a  duly 
authorized  executive  committee  thereof. 


shall  submit  written  notification  to  the 
savings  association's  District  Director 
specifying: 

(i)  "The  name  of  the  subsidiary 
conducting  the  issuance  and  the  nature 
of  the  subsidiary  (e.g.,  service 
corporation  organized  pursuant  to  state 
law  primarily  for  equity  risk 
investment); 

(ii)  The  jurisdiction  of  incorporation  of 
the  subsidiary; 

(iii)  The  amount  of  assets  of  the 
parent  savings  association  to  be 
transferred  (including  the  terms  of  any 
guarantee  to  be  issued  by  the  savings 
association  or  any  affiliate  of  the 
savings  association);  the  current  book 
value  of  all  such  assets  of  the 
subsidiary;  and  the  percentage  that  the 
amount  of  assets  to  be  transferred 
represents  of  the  current  book  value  of 
parent  savings  association's  total  assets 
on  an  unconsolidated  basis;  and 

(iv)  When  known  and  to  the  extent 
permitted  by  the  Securities  Act  of  1933: 

(A)  A  description  of  the  securities  to 
be  issued  by  the  subsidiary,  including 
the  term  thereof; 

(B)  The  aggregate  amount  of  the 
securities  issuance;  the  anticipated 
amount  of  gross  proceeds  of  the 
securities  issuance;  and  the  current 
market  value  of  assets  collateralizing 
the  secvirities  issuance; 

(C)  The  anticipated  interest  or 
dividend  rates  and  yields,  or  the  range 
thereof,  and  the  frequency  of  payments 
on  the  subsidiary's  securities; 

(D)  The  minimum  denomination  of  the 
subsidiary's  securities;  and 

(E)  Where  the  subsidiary  intends  to 
market  the  securities. 

(2)  Within  10  days  after  the  issuance 
of  any  securities  through  a  subsidiary, 
its  parent  savings  association  shall  send 
written  notification  and  a  copy  of  any 
prospectus,  offering  circular,  or  other 
similar  dociunent  concerning  such  an 
issuance  to  its  District  Director. 

(3)  Any  savings  association  that  fails 
to  meet  its  regulatory  capital 
requirement  as  provided  in  S  567.2  of 
this  subchapter,  or  that  is  operating 
imder  any  supervisory  agreement,  shall 
not  establish  a  finance  subsidiary, 
transfer  assets  to  an  existing  finance 
subsidiary,  or  issue  additional  securities 
through  a  subsidiary  described  in 
paragraph  (a)(l)(ii)  of  this  section 
without  the  prior  written  approval  of  the 
savings  association's  District  Director. 
To  obtain  the  written  approval  of  the 
District  Director,  the  board  of  directors 
of  the  savings  association,  or  an 
authorized  executive  committee  thereof, 
shall  submit  a  written  application 
containing  the  information  specified  in 
paragraph  (e)(1)  of  this  section,  as  well 
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as  any  additional  information  required 
by  the  District  Director. 

(4)  Within  10  days  of  the  filing  of  an 
ap(>lication  specifically  designated  as 
filed  pursuant  to  paragraph  (e)(3]  of  this 
section  or  any  additional  information  by 
a  savings  association  subject  to 
paragraph  (e)(3)  of  this  section,  the 
District  Director  shall  notify  the 
applicant  in  writing  either  that  all 
information  required  has  been  filed  or 
that  additional  specific  information  must 
be  filed.  If  the  District  Director  does  not 
act  on  an  application  within  30  days  of 
the  date  of  written  notice  that  all 
required  information  has  been  filed, 
sudi  application  shall  be  deemed  to  be 
approved. 

(5)  The  District  Director  shall  approve 
the  application  of  a  savings  association 
subject  to  the  requirements  of  paragraph 
(e)(3)  of  this  section,  unless  he  or  she 
finds  that  the  establishment  and 
operation  of  a  finance  subsidiary,  the 
transfer  of  assets  to  an  existing  finance 
subsidiary,  or  the  issuance  of  an 
additional  amount  of  securities  issued 
through  a  subsidiary  described  in 
paragraph  (a}(l)(ii)  of  this  section  is 
likely  to  affect  adversely  the  financial 
condition  or  the  safe  and  sound 
operation  of  the  parent  savings 
association.  An  adverse  determination 
made  by  the  District  Director  may  be 
challenged  by  filing,  within  30  days  of 
receipt  of  written  disapproval,  a  petition 
for  reconsideration  with  the  Office.  The 
savings  association  shall  file  its  petition 
with  the  Office  of  the  Secretary  to  the 
Office  and  shall  send  a  copy  to  the 
District  Director.  The  Office  shall  grant 
or  deny  a  petition  for  reconsideration 
filed  pursuant  to  paragraph  (e)(3)  of  this 
section  in  writing  within  30  days  of 
receipt  If  the  Office  does  not  deny  such 
a  petition  within  the  prescribed  time,  the 
Office  shall  be  deemed  to  have  granted 
the  petition  for  reconsideration. 

S  563.133    Sat*  of  F«<i»r«l  Horn*  Loan 
Mortgaga  Corporation  prafarrad  stock. 

(a)  A  savings  association  that  fails  to 
satisfy  its  minimum  regulatory  capital 
requirement  as  set  forth  in  §  S  567.2  and 
567.3  of  this  subchapter, 
notwithstanding  any  previously  granted 
capital  forbearances,  shall  not  sell  or 
buy  Federal  Home  Loan  Mortgage 
Corporation  preferred  stock  except  as 
approved  by  the  District  Director  or  his 
or  her  designee,  subject  to  the 
concurrence  of  the  Senior  Deputy 
Director  for  Supervision  (Operations). 
The  District  Director  or  his  or  her 
designee,  may  impose  any  conditions  he 
or  she  deems  appropriate  in  granting 
sudi  approval,  subject  to  the 
concurrence  of  the  Senior  Deputy 
Director  for  Supervision  (Operations). 


(b)  A  savings  association  ftat  fails  to 
satisfy  die  regulatory  capital 
requirement  set  forth  in  §|  567.2  and 
567.3  of  this  subchapter  shall  make 
written  application  to  tfaa  District 
Director  for  permission  to  buy  or  sell 
preferred  stock  of  the  Federal  Home 
Loan  Mortgage  Corporation.  TTie  written 
application  shall  provide  the  District 
Director  or  his  or  her  designee  with 
sufficient  information  to  demonstrate 
how  the  proposed  sale  or  purchase  of 
such  preferred  stock  will  affect  the 
overall  level  of  risk  of  the  association's 
portfolio,  as  well  as  any  additional 
information  which  the  association  may 
deem  relevant  to  supervisory  review.  In 
evaluating  the  overall  risks  posed  by  the 
sale  or  purchase  of  preferred  stock  to 
the  association's  portfolio,  the  District 
Director  or  his  or  her  designee  shall 
consider  the  purposes  for  which  such 
sale  proceeds  will  be  used,  the  effect  of 
investment  of  the  proceeds  on  the 
composition  and  quality  of  the 
association's  asset  portfolio,  the 
association's  growth  plans,  the  likely 
effect  on  the  association's  liquidity,  as 
well  as  any  additional  relevant 
information  the  District  Director  or  his 
or  her  designee  may  seek  in  evaluating 
overall  portfolio  risk. 

(c)  Except  as  approved  by  its  District 
Director  or  his  or  her  designee,  subject 
to  the  concurrence  of  the  Senior  Deputy 
Director  for  Supervision  (Operations),  a 
savings  association  that  fails  to  satisfy 
its  fully  phased-in  regulatory  capital 
requirement  as  set  forth  in  §  §  567.2  and 
567.3  of  this  subchapter, 
notwithstanding  any  previo\isly  granted 
capital  forbeetrances,  shall  not  be 
permitted  to  declare  a  dividend, 
repurchase  its  own  stock,  or  take  any 
equivalent  action  that  might  impair  its 
ability  to  attain  its  fully  phased-in 
regulatory  capital  requirement  unless  it 
has  first  subtracted  any  gain  realized 
from  the  sale  of  Federal  Home  Loan 
Mortgage  Corporation  preferred  stock 
from  its  earnings. 

Subpart  F— Financial  Management 
Poiiclea 


$563,160   Ctaaaiflcation  of  eartain  I 

(a)  Scope.  The  classification  system 
described  in  this  section  appUes  to  all 
assets  or  portions  diereof  held  by  a 
savings  association. 

(b)  Classifications — (1)  Substandard. 
Assets  classified  Substandard  are 
inadequately  protected  by  the  current 
net  worth  and  paying  capacity  of  the 
obligor  or  of  the  collateral  pledged,  if 
any.  Assets  so  classified  must  have  a 
well-defined  weakness  or  weaknesses. 
They  are  characterized  by  the  distinct 
possibility  that  the  savings  association 


will  sustain  some  loss  if  the  deficiencies 
are  not  corrected. 

(2)  Doubtful.  Assets  dassified 
Doubtful  have  all  the  weaknesses 
Inherent  in  those  dassified  Substandard 
with  the  added  characteristic  that  the 
weaknesses  make  collection  or 
hquidation  in  full,  on  the  basis  of 
currently  existing  facts,  conditions,  and 
values,  highly  questionable  and 
improbable. 

(3)  Loss.  Assets  classified  Loss  are 
considered  uncollectible  and  of  such 
little  value  that  their  continuance  as 
assets  without  establishment  of  a 
specific  reserve  Is  not  warranted.  This 
classification  does  not  mean  that  an 
asset  has  absolutely  no  recovery  or 
salvage  value,  but,  rather,  that  it  is  not 
practical  or  desirable  to  defer  writing  off 
a  basically  worthless  asset  even  though 
partial  recovery  may  be  effected  in  the 
future. 

(c)  Implementation  of  classification 
system.  (1)  In  connection  with 
examinations  of  a  savings  assodation  or 
its  affiliates,  the  examiner  shall  have 
authority  to  identify  problem  assets  and, 
if  appropriate,  classify  them. 

(2)  Each  savings  association  shall 
classify  its  own  assets  on  a  regular 
basis.  In  addition  to  any  other  remedies 
available  to  the  Office  under  applicable 
statutes  and  regulations,  a  savings 
association's  failure  to  set  aside  prudent 
valuation  allowances,  or  to  monitor 
portfolio  risk  with  an  effective  self- 
classification  procedure,  will  be 
considered  by  the  examiner  or  the 
District  Director  in  determining  the 
amount  of  valuation  allowances  to  be 
established  by  such  savings  association. 

(3)  In  its  quarterly  reports  to  the 
Office,  each  savings  association  shall 
include  aggregate  totals  of  assets  that 
the  savings  association  has  dassified  in 
each  of  the  three  asset  classification 
categories,  and  the  aggregate  general 
and  specific  valuation  allowances 
established.  To  the  extent  a  savings 
association's  specific  valuation 
allowances  have  decreased  from  the 
previous  reporting  period,  such  savings 
assodation  shall  identify  the  amount  of 
the  decrease  attributable  to  a  savings 
association's  between-examination 
upgrading  of  classifications. 

(d)  Effect  of  classification.  (1)  When. 
pursuant  to  this  section,  a  savings 
assodation  has  dassified  one  or  more 
assets,  or  portions  thereot  Substandard 
or  Doubtful,  the  savings  assodation 
shall  establish  prudent  general 
allowances  for  loan  losses.  When, 
pursuant  to  this  section,  an  examiner 
has  classified  one  or  more  assets  or 
portions  thereof  Substandard  or 
Doubtful  and  has  determined  that  Ae 
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existing  valuation  allowances  are 
inadequate,  the  savings  association 
shall  establish  general  allowances  for 
loan  losses  in  an  appropriate  amount  as 
determined  by  the  examiner,  subject  to 
approval  of  the  District  Director. 

(2)  When,  pursuant  to  this  section, 
either  a  savings  association  or  an 
examiner  has  classified  one  or  more 
assets  or  portions  thereof  Loss,  the 
savings  association  shall  either 
establish  specific  allowances  for  loan 
losses  in  the  amount  of  100  percent  of 
the  portion  of  the  a8set(s)  classified 
Loss,  or  charge  off  such  amount 

(3]  Adequate  valuation  allowances 
consistent  with  generally  accepted 
accounting  principles  shall  be 
established  for  classified  assets.  Asset 
evaluations  (and  the  corresponding 
allowances)  that  are  consistent  with  the 
practice  of  the  Federal  banking  agencies 
may  be  used  for  supervisory  purposes. 

(e)  Assets  deserving  "Special 
Mention  ".  Assets  that  do  not  currently 
expose  a  savings  association  to  a 
sufficient  degree  of  risk  to  warrant 
classification  under  paragraph  (b)  of  this 
section  but  do  possess  credit 
deficiencies  or  potential  weaknesses 
deserving  management's  close  attention 
shall  be  designated  "Special  Mention" 
by  either  the  savings  association  or  the 
examiner.  Special  Mention  assets  have  a 
potential  weakness  or  pose  an 
unwarranted  financial  risk  that,  if  not 
corrected,  could  weaken  the  asset  and 
increase  risk  in  the  futvu%. 

(f)  Delegations  and  interpretations.  [1] 
The  District  Director  may  approve, 
disapprove,  or  modify  any 
classifications  of  assets  made  pursuant 
to  this  section  and  any  amounts  of 
allowances  for  loan  losses  estabhshed 
by  savings  associations  or  required  by 
examiners  pursuant  to  this  section. 

(2)  When  an  appraisal  is  required  or 
made  in  connection  with  any  re- 
evaluation  of  assets,  the  District 
Director  may  approve  or  reject  the 
appraisal  and  any  valuation  related  to 
it. 

(3)  The  Senior  Deputy  Director  for 
Supervision  (Policy)  shall,  from  time  to 
time,  issue  supervisory  interpretations 
and  other  informational  material 
regarding  classification  of  assets.  See 
S  571.26  of  this  subchapter  containing 
the  Office's  statement  of  poUcy  on  the 
classification  of  assets. 

(4)  The  District  Director  may  delegate 
functions  assigned  under  this  section 
within  its  office. 

IS63.161    ManageiiMnt  and  financial 


(a)  For  the  protection  of  its  account 
holders  and  other  savings  associations 
each  savings  association  and  service 


corporation  thereof  shall  maintain  safe 
and  sound  management  and  shall 
pursue  financial  policies  that  are  safe 
and  consistent  with  economical  home 
financing  and  the  purposes  of  federal 
savings  associations  and  are 
appropriate  to  their  respective  types  of 
operations;  in  implementing  this 
regulation  the  Office  will  talee  into 
consideration  that  service  corporations 
may  be  authorized  to  engage  in 
activities  which  involve  a  higher  degree 
of  risk  than  do  activities  permitted  to 
savings  associations. 

(b)  Compensation  to  officers, 
directors,  and  employees  of  each 
savings  association  and  its  service 
corporations  shall  not  be  in  excess  of 
that  which  is  reasonable  and 
commensurate  with  their  duties  and 
responsibilities.  Former  officers, 
directors,  and  employees  of  savings 
association  or  its  service  corporation 
who  regularly  perform  services  therefor 
imder  consulting  contracts  are 
employees  thereof  for  purposes  of  this 
paragraph  (b). 

§  563.170    Examinations  and  audits; 
appraisals;  sstabiisiHnsnt  and  maintenancs 
of  records. 

(a)  Examinations  and  audits.  (1)  Each 
savings  association  and  affiliate  thereof 
shall  be  examined  periodically,  and  may 
be  examined  at  any  time,  by  the  Office, 
with  appraisals  when  deemed 
advisable,  in  accordance  with  general 
policies  from  time  to  time  established  by 
the  Office.  The  costs,  as  computed  by 
the  Office,  of  any  examinations  made  by 
it.  including  office  analysis,  overhead, 
per  diem,  travel  expense,  other 
supervision  by  the  Office,  and  other 
indirect  costs,  shall  be  paid  by  the 
savings  associations  examined,  except 
that  in  the  case  of  service  corporations 
of  Federal  savings  associations  the  cost 
of  examinations,  as  determined  by  the 
Office,  shall  be  paid  by  the  service 
corporations.  Payments  shall  be  made  in 
accordance  with  a  schedule  of  annual 
assessments  based  upon  each  savings 
association's  total  assets  and  of  rates 
for  examiner  time  in  amounts 
determined  by  the  Office. 

(2)  Each  savings  association  and 
service  corporation  thereof  shall  be 
audited  at  least  once  in  each  calendar 
year  by  auditors  and  in  a  maimer 
satisfactory  to  the  Office  in  accordance 
with  general  policies  from  time  to  time 
established  by  the  Office.  The  Office 
may  at  any  time  make,  or  cause  to  be 
made,  an  audit  of  a  savings  association 
or  service  corporation  thereof,  with 
appraisals  when  deemed  advisable.  A 
savings  association  and  each  of  its 
service  corporations  shall  promptly  file 
with  the  Office,  through  the  Office's 


District  Director  of  the  District  where 
the  principal  office  of  the  association  is 
located,  a  copy  of  the  consolidated  or 
separate  report  of  each  audit,  other  than 
audits  made  by  the  Office,  made 
pursuant  to  this  paragraph  (a)(2).  If  a 
consolidated  report  is  filed,  such  report 
shall  include,  either  by  footnote  or  in  a 
schedule  or  schedules,  the  balance  sheet 
and  statement  of  income  for  the  savings 
association  and  each  of  its  service 
corporations  included  in  said 
consolidated  report.  If  separate  reports 
of  audits  are  issued,  a  copy  of  each  such 
report  shall  be  filed  as  provided  herein. 
The  cost  of  any  audit  made  pursuant  to 
this  paragraph  (a)(2)  shall  be  paid  by  the 
savings  association  or  service 
corporation  audited. 

(b)  Appraisals.  (1)  Unless  otherwise 
ordered  by  the  Office,  appraisal  of  real 
estate  by  the  Office  in  connection  with 
any  examination  or  audit  of  a  savings 
association,  affiliate,  or  service 
corporation  shall  be  made  by  an 
appraiser,  or  by  appraisers,  selected  by 
the  Office's  District  Director  of  the 
District  in  which  such  savings 
association  is  located.  The  cost  of  such 
appraisal  shall  promptly  be  paid  by  such 
savings  association,  affiliate,  or  service 
corporation  direct  to  such  appraiser  or 
appraisers  upon  receipt  by  the  savings 
association,  affiliate,  or  service 
corporation  of  a  statement  of  such  cost 
as  approved  by  such  District  Director.  A 
copy  of  the  report  of  each  appraisal 
made  by  the  Office  pursuant  to  any  of 
the  foregoing  provisions  of  this  section 
shall  be  furnished  to  the  savings 
association,  affiliate,  or  service 
corporation,  as  appropriate  within  a 
reasonable  time,  not  to  exceed  90  days, 
following  the  completion  of  such 
appraisals  and  the  filing  of  a  report 
thereof  by  the  appraiser,  or  appraisers, 
with  such  District  Director. 

(2)  The  Office  may  obtain  at  any  time, 
at  its  expense,  such  appraisals  of  any  of 
the  assets,  including  the  security 
therefor,  of  a  savings  association, 
affiliate,  or  service  corporation  as  the 
Office  deems  appropriate. 

(c)  Establishment  and  maintenance  of 
records.  To  enable  the  Office  to 
examine  savings  associations  and 
affiliates  and  audit  savings  associations, 
affiliates,  and  service  corporations 
pursuant  to  the  provisions  of  paragraph 
(a)  of  this  section,  each  savings 
association,  affiliate,  or  service 
corporation  shall  establish  and  maintain 
such  accounting  and  other  records  as 
will  provide  an  acairate  and  complete 
record  of  all  business  it  transacts,  and 
the  documents,  files,  and  other  material 
or  property  comprising  said  records 
shall  at  all  times  be  available  for  such 
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examination  and  audit  wherever  any  of 
said  records,  docxmients,  files,  material, 
or  property  may  be.  Without  any 
limitation  on  the  generality  of  the 
foregoing  sentence,  at  a  minimum 
savings  associations  and  service 
corporations  ("lenders")  shall  establish 
and  maintain  the  following  records: 

(1)  Records  with  respect  to  loans 
secured  by  real  estate.  The  records  of  a 
lender  with  respect  to  each  loan  that 
such  lender  makes  on  the  security  of 
real  estate  shall  include: 

(i)  An  appUcation  for  the  loan,  signed 
by  ihe  borrower  or  its  agent,  in  such 
form  and  containing  such  information  as 
will  disclose  the  purpose  for  which  the 
loan  is  sought  (for  example, 
construction,  purchase,  refinancing)  and 
the  identity  of  any  security  property; 

(ii)  A  note  evidencing  the  borrower's 
obligation  to  repay  the  amount  of  the 
loan,  executed  by  the  borrower  or  its 
agent; 

(iii)  A  copy  of  the  deed  of  trust  or 
mortgage  instrument  on  said  real  estate 
or  other  document  customarily  used  in 
the  jurisdiction  in  which  such  real  estate 
security  is  located  evidencing  the 
creation  of  a  security  interest  in  the  real 
estate  for  the  benefit  of  the  lender, 
which  deed  of  trust,  mortgage 
instrument,  or  other  document  has  been 
signed  by  the  borrower  or  the 
borrower's  agent  and  if  the  loan  is 
made  for  the  purpose  of  financing  the 
purchase  of  the  real  estate  security  for 
the  loan,  a  signed  statement  by  the 
borrower  or  its  agent  as  a  part  of  or  as 
an  attachment  to  the  apphcation  for  the 
loan,  disclosing  the  piu-chase  price  of 
such  real  estate  security; 

(iv)  One  or  more  written  appraisal 
reports,  prepared  at  the  request  of  the 
lender  or  its  agent  and  for  the  lender's 
use.  and  signed  prior  to  the  approval  of 
such  apphcation  (except  in  the  case  of 
an  approval  conditioned  upon  obtaining 
an  appraisal)  that  satisfies  the 
requirements  of  S  563.171  of  this  part,  or, 
If  such  loan  is  an  insured  loan  or  a 
guaranteed  loan,  a  certification  of  the 
valuation  assigned  to  real  estate 
security  by  the  appraiser  accepted  by 
the  insuring  or  guaranteeing  agency  and 
furnished  to  the  lender  by  such  agency: 
Provided,  however.  That  nothing  in  this 
paragraph  (c)(l)(iv)  shall  apply  to 
property  improvement  loans,  as  that 
term  is  used  in  24  CFR  200.167,  insured 
by  the  Federal  Housing  Administration 
for  which  that  agency  does  not  require 
an  appraisal  or  certification  of 
valuation; 

(v)  A  financial  statement  which  is 
current  at  the  time  that  the  loan 
apphcation  is  made,  signed  by  the 
borrower  disclosing  its  financial  ability 
to  repay  the  loan,  or  a  written  credit 


report  prepared  by  the  lender  or  by 
others  at  the  special  instance  and 
request  of  such  lender. 

(vi)  Docimientation  showing  when 
and  by  whom  such  loan  was  approved 
and  any  terms  and  conditions  of  such 
approval; 

(vii)  Documentation  showing  the  date, 
amount  purpose,  the  recipient  of  every 
disbursement  of  the  proceeds  of  such 
loan,  and  to  the  best  of  the  lender's 
knowledge,  any  actual  recipient  of  any 
proceeds  when  the  stated  recipient  is 
acting  as  an  agent  or  intermediary  for 
another 

(viii)  For  each  loan  made  for  the 
purpose  of  developing  or  constructing 
improvements  on  real  estate,  inspection 
reports  prepared  by  or  for  the  lender  or 
vouchers  signed  by  the  borrower  or  its 
agent  demonstrating  that  the  work  for 
which  each  disbursement  is  sought  has 
been  completed; 

(ix)  An  opinion  signed  by  the  lender's 
attorney,  a  tide  insurance  policy,  or 
other  documentary  evidence 
customarily  used  in  the  jurisdiction  in 
which  the  real  estate  security  is  located, 
affirming  the  quahty  and  validity  of  the 
lender's  lien  on  the  real  estate  security 
for  the  loan:  Provided,  however,  That 
such  documentary  evidence  shall  not  be 
required  with  respect  to  any  loan  having 
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mortgage  insurance  "s  to  which  24  CFR 
203.390  and  203.402  are  appUcable.  and 
any  such  loan  may  be  considered  to  be 
secured  by  a  first  lien  without  new  title 
evidence; 

(x)  Documentation  showing  that  the 
lender,  upon  the  closing  of  the  loan, 
furnished  to  the  borrower  a  loan 
settlement  statement  setting  forth  in 
detail  the  charges  or  fees  such  borrower 
has  paid  or  is  obligated  to  pay  to  such 
lender  or  to  any  other  concern  or  person 
in  cormection  with  such  loan,  which 
doounentation  shall  include  a  copy  of 
such  loan  settlement  statement 

(xi)  A  record  showing  the  status  and 
current  payment  of  taxes,  assessments, 
insurance  premiums,  other  charges  on 
the  security  for  the  loan,  and 
documenting  any  loss  incurred  on  the 
loan  security,  as  well  as  any  amounts 
recovered  pursuant  to  an  insurance 
settlement  of  such  loss; 

(xii)  Dociunentation  evidencing  any 
modifications  of  the  original  documents 
by  which  a  security  interest  for  the 
benefit  of  the  lender  was  created, 
showing  appropriate  approval  of  each 
party  to  sudi  modification;  and 

(xiii)  Documentation  evidencing  any 
release  of  any  portion  of  the  collateral 
pledged  to  secure  the  loan,  showing  the 
portion  of  the  collateral  released,  the 
consideration,  if  any,  paid  to  effect  such 


release,  and  a  record  of  the  appropriate 
approval  of  each  such  release. 

(2)  Records  with  respect  to  loans  not 
secured  by  real  estate.  The  records  of  s 
lender  with  respect  to  each  unseaired 
loan  or  loan  not  secured  by  real  estate 
that  such  lender  makes  shaU  include  the 
docimients  referred  to  in  paragraphs 
(c)(l)(i).  (c)(l)(ii),  (c)(l)(v).  (c)(l)(vi).  and 
(c)(l)(vii)  of  this  section.  If  the  loan  is 
secured  by  collateral  other  than  real 
estate,  the  lender's  records  also  shall 
include  documents  evidencing  the 
creation  and  perfection  of  a  security 
interest  in  the  collateral,  including  any 
financing  statement,  as  well  as  the 
documents  referred  to  in  paragraphs 
(c)(l)(xii)  and  (c)(l)(xiii)  of  this  section. 
In  addition,  if  the  loan  is  made  to  a 
business  entity,  the  lender's  records 
shall  include  documentation  showing 
whether  the  obligor  on  the  loan  is  able 
to  generate  sufficient  cash  flow  to  meet 
scheduled  interest  and  debt  reduction 
payments  and.  if  not  sufficient  the 
lender's  records  shall  include 
documentation  demonstrating  the 
anticipated  source  of  the  borrower's 
payments. 

(3)  Records  with  respect  to  loan 
purchases  or  participations,  (i)  The 
records  of  a  lender  with  respect  to  each 
loan  that  it  purchases,  in  whole  or  In 
part  that  is  secured  by  real  estate  shall 
include  copies  of  the  documents  referred 
to  in  paragraphs  (c)(l)(i)  through 
(c)(l)(v),  (c)(l)(ix),  and  (c)(l)(xiii)  of  this 
section.  A  single  lender  purchasing  a 
whole  loan  seciued  by  real  estate  must 
retain  documents  evidencing  the 
assignment  to  it  of  the  mortgage  or  deed 
of  trust 

(ii)  The  records  of  the  lender  with 
respect  to  loans  it  has  piux:hased,  in 
whole  or  in  part  that  are  unsecured  or 
secured  by  collateral  other  than  real 
estate  shall  include  copies  of  the 
doaunents  referred  to  in  paragraphs 
(c)(l)(i),  (c)(l)(ii),  and  (c)(l)(v)  of  this 
section.  If  the  loan  is  made  to  a  business 
entity  and  is  unseaired  or  secured  by 
collateral  other  than  real  estate,  copies 
of  documentation  of  the  obligor's  cash 
flow  or  other  anticipated  source  of  the 
borrower's  payments,  as  described  in 
paragraph  (c)(2)  of  this  section,  must  be 
included.  If  the  loan  is  secured  by 
collateral  other  than  real  estate,  the 
purchasing  lender  must  retain  copies  of 
documents  required  by  paragraph 
(c)(l)(xiii)  of  this  section  and  those 
evidencing  creation  and  perfection  of  a 
security  interest  for  its  benefit  in  the 
collateral,  including  any  financing 
statement  signed  by  the  borrower  or  its 
agent 

(iii)  In  addition  to  the  requirements  of 
paragraphs  (c)(3)(i)  and  (c)(3)(ii)  of  this 
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section  a  lender  purchasing  all  or  any 
part  of  any  loan  must  retain  the 
originator's  or  the  selling  lender's 
statement  concerning  whether,  on  the 
date  the  loan  is  purchased,  the 
payments  are  current  and,  if  not  current, 
the  period  for  which  the  loan  is 
delinquent:  any  agreement  concerning 
participation  in  or  servicing  of  the  loan; 
and  a  copy  of  the  underwriting 
standards  of  the  originator.  In  addition, 
a  purchaser  must  retain  the  written 
agreement  of  the  seller  of  the  loan  to 
provide  access,  upon  request,  to  all  loan 
documentation  in  its  possession  or 
control  to  the  purchasing  lender,  the 
Office,  its  District  Director,  or  the 
examinations  and  supervision  staff,  as 
well  as  the  seller's  written  certification 
that  copies  of  any  dociunents  concerning 
the  loan  provided  to  the  loan  purchaser 
are  accurate  and  complete  to  the  best  of 
the  seller's  knowledge. 

(4)  Records  with  respect  to  loans 
secured  by  timeshare  accounts 
receivable.  In  addition  to  the  records 
required  by  the  applicable  provisions  of 
paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of 
this  section,  the  records  of  a  lender 
concerning  loan  purchases, 
participations,  or  originations  of  loans 
secured  by  timeshare  accounts 
receivable,  including  fee,  right-to-use,  or 
membership  interests,  shall  include  any 
additional  documents  necessary  to 
make  those  records  accurate  and 
complete,  as  this  requirement  is 
interpreted  by  the  the  Senior  Deputy 
Director  for  Supervision  (Operations). 

(5)  Records  with  respect  to  property 
purchased  subject  to  a  lender's  lien  or  a 
secured  loan  assumed  by  a  third  party. 
When  a  property  on  which  the  lender 
has  a  lien  securing  an  unpaid  loan  is 
sold  to  a  third  party  and  the  lender 
releases  the  original  borrower  from  such 

r  indebtedness,  the  records  of  the  lender 
shall  contain  such  documentation  and 
records  with  respect  to  such  third  party 
and  such  transaction  as  are  required  by 
paragraphs  {c)(l)(ii),  {c)(l)(iii).  (c)(l)(v). 
(c)(l){vi),  {c)(l)(xii).  and  (c)(l)(xiii)  of 
this  section. 

(6)  Records  with  respect  to  loans  sold. 
The  records  of  a  lender  with  respect  to 
each  loan  it  sells,  whether  in  whole  or  in 
part,  shall  include  a  signed  opinion  by 
such  lender's  attorney  stating  whether 
the  terms  of  the  sales  agreement 
governing  such  sale  provide  for  a  sale 
without  recourse. 

(7)  Records  with  respect  to  the 
acquisition  of  mortgaged  security.  A 
lender  sliall  maintain  a  record  which 
discloses  every  instance  that  it 
commences  action  to  acquire  the  real 
estate  security  for  a  loan,  by  foreclosure 
or  otherwise,  and  the  ultimate 
disposition  of  such  action.  Such  record 


shall  include  identification  of  the  real 
estate  security  and  loan,  shall  itemize 
all  fees  and  charges  incurred  in  such 
action,  shall  name  the  recipient  or 
recipients  to  whom  any  such  fees  and 
charges  were  paid,  and  shall  identify  the 
holder  of  title  to  such  real  estate  as  a 
result  of  such  action. 

(8)  Records  with  respect  to  accounts. 
The  records  of  a  savings  association 
with  respect  to  each  withdrawable  or 
repurchasable  share,  investment 
certificate,  deposit,  or  savings  account  it 
issues  shall  include  the  signature  of  the 
owner  of  such  account  or  the  duly 
authorized  representative  of  such 
owner,  together  with  a  record  reflecting 
the  balance  in  such  account. 
Notwithstanding  the  preceding 
requirement,  no  account  signature  card 
for  a  trust  executed  by  its  tru8tee(8)  of 
information  disclosing  the  names  of  the 
settlor  or  tru8tee(8)  of  the  trust  need  be 
maintained  in  the  records  of  a  savings 
association. 

(9)  Other  records.  A  lender  shall 
establish  and  maintain  such  other 
records  as  are  required  by  statute  or  by 
any  other  regulation  to  which  the  lender 
is  subject. 

(d)  Change  in  location  of  records.  A 
savings  association  shall  not  transfer 
the  location  of  any  of  its  general 
accounting  or  control  records  from  its 
home  office  to  a  branch  or  service  office, 
or  from  a  branch  or  service  office  to  its 
home  office  or  to  another  branch  or 
service  o^ce  unless  the  savings 
association  has  sent  prior  written  notice 
of  such  transfer  to  the  District  Director 
of  the  District  in  which  the  principal 
office  of  the  savings  association  is 
located. 

(e)  Use  of  data  processing  services  for 
maintenance  of  records.  A  savings 
association  which  determines  to 
maintain  any  of  its  records  by  means  of 
data  processing  services  shall  so  notify 
the  District  Director  of  the  District  in 
which  the  principal  office  of  such 
savings  association  is  located,  in 
writing,  at  least  90  days  prior  to  the  date 
on  which  such  maintenance  of  records 
will  begin.  Such  notification  shall 
include  identification  of  the  records  to 
be  maintained  by  data  processing 
services  and  a  statement  as  to  the 
location  at  which  such  records  will  be 
maintained.  Any  contract  agreement,  or 
arrangement  made  by  a  savings 
association  pursuant  to  which  data 
processing  services  are  to  be  performed 
for  such  savings  association  shall  be  in 
writing  and  shall  expressly  provide  that 
the  records  to  be  maintained  by  such 
services  shall  at  all  times  be  available 
for  examination  and  audit 


8563.171    Appraisal  pofldM  and  practicM 
of  savlnga  auoclatiorM  and  sarvlce 
corporations. 

(a)  Introduction.  The  soundness  of  a 
savings  association's  mortgage  loans 
and  real  estate  investments,  and  those 
of  its  service  corporation(s),  depends  to 
a  great  extent  upon  the  adequacy  of  the 
loan  underwriting  used  to  support  these 
transactions.  An  appraisal  standard  is 
one  of  several  critical  components  of  a 
sound  underwriting  policy  because 
appraisal  reports  contain  estimates  of 
the  value  of  collateral  held  or  assets 
owned.  This  section  sets  forth  the 
responsibilities  of  management  to 
develop,  implement  and  maintain 
appraisal  standards  in  determining 
compliance  with  the  appraisal 
requirements  of  |5  563.170  and  563.172 
of  this  part. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Management  means:  The  directors 
and  officers  of  a  savings  association,  or 
service  corporation  of  such  savings 
association,  as  those  terms  are  defined 
in  S9  561.18  and  561.35  of  this 
subchapter,  respectively; 

(2)  Market  value  means:  (i)  The  most 
probable  price  which  a  property  should 
bring  in  a  competitive  and  open  market 
under  all  conditions  requisite  to  a  fair 
sale,  the  buyer  and  seller,  each  acting 
prudently,  knowledgeably  and  assuming 
the  price  is  not  affected  by  undue 
stimulus.  Imphcit  in  this  definition  is  the 
consummation  of  a  sale  as  of  a  specified 
date  and  the  passing  of  title  from  seller 
to  buyer  under  conditions  whereby: 

(A)  Buyer  and  seller  are  typically 
motivated; 

(B)  Both  parties  are  well  informed  or 
well  advised,  and  each  acting  in  what  be 
considers  his  own  best  interest 

(C)  A  reasonable  time  is  allowed  for 
exposure  in  the  open  market 

(D)  Payment  is  made  in  terms  of  cash 
in  U.S.  dollars  or  in  terms  of  financial 
arrangements  comparable  thereto;  and 

(E)  The  pnce  represents  the  normal 
consideration  for  the  property  sold 
unaffected  by  special  or  creative 
financing  or  sales  concessions  granted 
by  anyone  associated  with  the  sale. 

(ii)  Adjustments  to  the  comparables 
must  be  made  for  special  or  creative 
financing  or  sales  concessions.  No 
adjustments  are  necessary  for  those 
costs  that  are  normally  paid  by  sellers 
as  a  result  of  tradition  or  law  in  a 
market  area;  these  costs  are  .eadily 
identifiable  since  the  seller  pays  these 
costs  in  virtually  all  sales  transactions. 
Special  or  creative  financing 
adjustments  can  be  made  to  the 
comparable  property  by  comparisons  to 
financing  terms  offered  by  ■  third  partjr 
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institution  lender  that  is  not  abeady 
involved  in  the  property  or  transaction. 
Any  adjustment  should  not  be 
calculated  on  a  mechanical  dollar  for 
dollar  cost  of  the  financing  or 
concession,  but  the  dollar  amount  of  any 
adjustment  should  approximate  the 
market's  reaction  to  the  financing  or 
concessions  based  on  the  appraiser's 
judgment 

(3)  Proposed  tract  development  means 
a  project  of  five  units  or  more  that  is 
plarmed  and  constructed  as  a  single 
development 

(c)  Responsibilities  of  management 
An  appraisal  is  a  critical  component  of 
the  loan  underwriting  or  real  estate 
investment  decision.  Therefore, 
management  shall  develop,  implement 
and  maintain  appraisal  pohcies  to 
ensure  that  appraisals  reflect 
professional  competence  and  to 
facilitate  the  reporting  of  estimates  of 
market  value  upon  which  savings 
associations  may  rely  to  make  lending 
decisions.  To  achieve  these  results: 

(1)  Management  shall  develop  written 
appraisal  policies,  subject  to  fonnal 
adoption  by  the  savings  association's 
board  of  directors,  that  it  shall 
implement  in  consultation  with  other 
appropriate  personnel.  These  policies 
shall  include,  but  are  not  limited  to,  all 
of  the  following  requirements. 

(i)  Appraisals  shall  be  based  upon  the 
definition  of  market  value  as  set  forth  in 
paragraph  (b)(2]  of  this  section. 

(ii)  Appraisals  shall  be  presented  in  a 
narrative  format.  An  appraisal  shall  be 
sufficiently  descriptive  to  enable  a 
reviewer  readily  to  ascertain  the 
estimated  value  and  the  rationale  for 
that  estimate.  The  analysis  of  the 
market  value  estimate  reported  shaU  be 
commensurate  in  its  detail  and 
complexity  with  the  complexity  of  the 
real  estate  appraised. 

(iii)  Appraisals  shall  disclose,  analyze, 
and  report  in  reasonable  detail  any  prior 
sales  of  the  property  being  appraised 
that  occurred  within  the  following  time 
periods: 

(A)  For  one-to-four  family  residential 
property,  one  year  preceding  the  date 
when  the  appraisal  was  prepared; 

(B)  For  all  other  property,  three  years 
preceding  the  date  when  the  appraisal 
was  prepared. 

(2)  Management  shall  develop  and 
adopt  guidelines  and  institute 
procedures  pertaining  to  the  hiring  of 
appraisers  to  perform  appraisal  services 
for  the  savings  association.  These 
guidelines  shall  set  forth  specific  factors 
to  be  considered  by  management 
including,  but  not  limited  to,  an 
appraiser's  professional  education,  type 
of  experience,  and  membership  in 
professional  appraisal  organizations  in 


determining  whether  to  employ  an 
appraiser. 

(3)  Management  shall  review  on  an 
annual  basis  the  performance  of  all 
approved  appraisers  used  within  the 
preceding  12-month  period  for 
compliance  with  (i)  Uie  savings 
association's  appraisal  policies  and 
procedures;  and  (ii)  the  reasonableness 
of  the  value  estimates  reported. 

(d)  Exemptions.  The  requirements  of 
paragraph  (c)(1)  of  this  section  shall  not 
apply  with  respect  to: 

(1)  Appraisals  on  existing  or  proposed 
one-to-four  family  and  existing  multi- 
family  properties  prepared  on  forms 
approved  by  the  Federal  National 
Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  Corporation  in 
compliance  with  the  appraisal  standards 
approved  by  those  agencies.  This 
exemption  does  not  apply  to  proposed 
tract  developments;  or 

(2)  Appraisals  on  nonresidential 
properties  prepared  on  form  reports 
approved  by  the  Office  and  completed 
in  accordance  with  the  applicable 
instructional  booklet 

§563.172    Re-evaluation  of  assets; 
adjustment  of  book  value;  ad)ustment 
charges. 

(a)  Real  estate  owned.  A  savings 
association  shall  appraise  each  parcel  of 
real  estate  owned  at  the  earlier  of  in- 
substance  foreclosure  or  at  the  time  of 
the  savings  association's  acquisition  of 
such  property,  and  at  such  times 
thereafter  as  dictated  by  prudent 
management  policy.  The  District 
Director  or  his  or  her  designee  may 
require  subsequent  appraisals  if,  in  his 
or  her  discretion,  such  subsequent 
appraisal  is  necessary  under  the 
particular  circumstances.  The  foregoing 
requirement  shall  not  apply  to  any 
parcel  of  real  estate  that  is  sold  and 
reacquired  less  than  12  months 
subsequent  to  the  most  recent  appraisal 
made  pursuant  to  this  paragraph  (a).  A 
dated,  signed  copy  of  each  report  of 
appraisal  made  pursuant  to  any 
provisions  of  this  paragraph  (a)  shall  be 
retained  in  the  savings  association's 
records. 

(b)  Re-evaluation  of  loans  and  other 
assets.  In  connection  with  each 
examination  of  a  savings  association  or 
service  corporation,  the  Office's 
examiner  shall  make  such  re-evaluation 
of  such  savings  association's  or  service 
corporation's  assets  (exclusive  of 
insured  or  guaranteed  loans)  as  deemed 
advisable  or  necessary.  Any  such  re- 
evaluation  of  real  estate  or  real  estate 
collateral  shall  be  based  on  net 
realizable  value  and  should  take  into 
consideration  the  availability  of 
compensation  by  private  mortgage 


insurance  to  the  extent  of  its  probability 
of  payment 

(c)  Adjustment  of  book  value.  If  the  re- 
evaluation  of  assets  by  a  savings 
association  or  otherwise,  as  ordered  by 
the  Office,  disclose  that  any  asset  of  a 
savings  association  or  service 
corporation  is  overvalued  on  its  books 
(exclusive  of  overvaluation  due  to 
fluctuations  in  value  which  are  caused 
by  changes  solely  in  market  interest 
rates),  such  savings  associations  or 
service  corporation  shall,  at  the 
direction  of  the  District  Director,  make 
an  adjustment  of  the  book  value  of  such 
asset  and,  unless  otherwise  directed  by 
the  District  Director,  such  adjustment 
shall  be  made  by  establishing  and 
maintaining  a  specific  reserve  in  an 
amount  equal  to  the  overvaluation. 
When  an  appraisal  is  required  and  made 
in  connection  with  any  re-evaluation  of 
assets,  the  District  Director  shall  have 
the  final  authority  to  approve  or  reject 
any  or  all  appraisals  or  valuations 
related  thereto. 

(d)  Adjustment  charges.  Adjustment 
of  the  book  value  of  an  asset  by  a 
savings  association  or  service 
corporation  pursuant  to  any  provision  of 
this  section  may  be  made  by  charge 
against  such  savings  association's  or 
service  corporation's  previously 
estabhshed  allowances,  if  any,  and  then 
against  earnings  for  the  period  in  which 
such  charge  is  made.  Any  recovery  of 
any  portion  of  any  amount  previously 
charged  against  allowances  established 
for  the  sole  purpose  of  absorbing  losses 
shall  be  credited  to  such  allowances; 
such  credit  shall  be  in  addition  to  all 
other  required  credits  to  such 
allowances.  Any  recovery  of  any  portion 
of  any  amount  previously  charged 
against  earnings  shall  be  credited  to 
earnings  for  the  period  in  which  such 
recovery  is  effected.  For  the  purposes  of 
this  paragraph  (d),  any  charge  against  a 
specific  allowance  established  pursuant 
to  any  provision  of  this  section  shall  be 
deemed  to  be  a  recovery  on  an  asset  the 
book  value  of  which  was  previously 
adjusted  unless  such  charge  is  made  for 
the  purpose  of  concurrently  writing 
down  the  book  value  of  such  asset 

S  563.173    Forward  commitmenta. 

(a)  Definitions — (1)  Forward 
commitment.  The  term  "forward 
commitment"  means  an  oral  or  written 
contract  to  buy  securities  30  or  more 
days  after  the  contract  date;  such  a 
commitment  is  a  standby  commitment  if 
dehvery  is  optional  with  the  seller  and  a 
firm  commitment  if  both  buyer  and 
seller  are  obligated  to  perform  on  the 
agreed  date. 
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(2)  Securities.  The  tenn  "securities" 
means  assets  in  which  the  savings 
association  is  authorized  to  invest 
(except  financial  futures  or  financial 
options  contracts  entered  into  pursuant 
to  S  563.174  or  S  563.175  of  this  part). 

(3)  Commitment  fee.  The  term 
"conunitment  fee"  means  any 
consideration  received  directly  or 
Indirectly  by  a  savings  association  for  a 
forward  commitment. 

(b)  Authorized  personnel  The  minutes 
of  the  board  of  directors  of  the  savings 
association  shall  set  out  the  names, 
duties,  responsibilities,  and  current 
limits  of  authority  of  the  savings 
association's  personnel  authorized  to 
engage  in  forward  commitment 
transactions  for  the  savings  association; 
the  brokerage  firms  through  which 
authorized  personnel  may  conduct 
forwards  activity,  and  the  dollar  limit  on 
transactions  with  each  such  firm. 

(c)  Limitations — (1)  General.  A 
savings  association  may  make  forward 
commitments  to  purchase  securities, 
subject  to  the  limits  in  paragraph  (c)(2) 
of  this  section,  if  that  activity  is 
conducted  in  a  safe  and  sound  manner. 
An  example  of  an  unsafe  and  unsound 
practice  which  may  preclude  further 
investment  under  this  section  is  an 
inability  to  fund  commitments  when 
due.  No  savings  association  may  sell  a 
forward  commitment  or  security  under 
agreement  to  purchase  another  forward 
commitment  or  security  at  a  price  other 
than  actual  market  value. 

(2)  Percent  of  assets.  A  savings 
association's  outstanding  forward 
commitments  to  piu-chase  securities  plus 
short  put  options  entered  into  pursuant 
to  9  583.175  of  this  part  may  not  exceed 
an  amount  equal  to  5  percent  of  its 
assets  if  regulatory  capital  is  3  percent 
or  less  of  assets,  10  percent  of  its  assets 
if  regulatory  capital  is  over  3  percent  but 
less  than  5  percent  of  assets,  or  15 
percent  of  its  assets  if  regulatory  capital 
is  5  percent  or  more  of  assets. 

(d)  Disposal  before  settlement  All 
profit  or  loss  related  to  disposal  or 
modification  of  a  forward  commitment 
before  settlement  shall  be  recognized  on 
the  savings  association's  books  at  the 
time  of  disposal  or  modification. 

(e)  Recordkeeping  requirements.  A 
savings  association  engaging  in  forward 
commitments  shall  establish  and 
maintain  the  following: 

(1)  A  current  register  of  all 
outstanding  forward  conunitments. 
including  the  type  (firm  or  standby), 
commitment  date,  amount,  rate,  price  to 
be  paid  at  settlement,  market  price  at 
date  of  commitment  settlement  date, 
commitment  fees  received,  date  and 
manner  of  disposal,  sales  price  and 
market  value  at  disposal  if  disposltkHi  is 


made  on  or  prior  to  settlement  date 
other  than  through  funding,  and  seller's 
identity  and  confirmation:  and 

(2}  Documentation  of  the  savings 
association's  ability  to  fund  all 
outstanding  forward  commitments  when 
due. 

(f)  Commitment  fees  received.  A  fee 
received  for  a  forward  commitment  shall 
be  recorded  according  to  generally 
accepted  accounting  principles  for  loan 
commitment  fees.  If  the  commitment 
period  is  30  days  or  less,  a  fee  shall  be 
deferred  over  at  least  ten  years. 

S  S63.174    Futures  transactfont. 

(a)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply 
unless  the  context  otherwise  requires: 

(1)  Forward  commitmenL  The  term 
"forward  commitment"  means  a  written 
conunitment  to  make,  purchase  or  issue 
mortgage  loans  or  mortgage-related 
securities  at  a  price  and  on  or  before  a 
date  specified  in  the  commitment 

(2)  Financial  futures  transaction.  The 
term  "financial  fu^are8  transaction" 
means  the  purchase  or  sale  of  a 
financial  futures  contract. 

(3)  Long  position.  The  term  "long 
position"  means  the  purchase  of  a 
financial  futures  contract  to  take 
delivery  of  a  financial  instrument 

(4)  Mortgage-related  securities.  The 
term  "mortgage-related  secxuities" 
means  secxuities  based  on  and  backed 
by  mortgages,  including  mortgage- 
backed  securities  guaranteed  by  the 
Government  National  Mortgage 
Association  ("GNMAs"),  Mortgage 
Participation  Certificates  of  the  Federal 
Home  Loan  Mortgage  Corporation,  and 
similar  obligations  issued  by  the  savings 
association  or  in  which  the  savings 
association  is  authorized  to  invest 

(5)  Offset.  The  term  "offset"  means  to 
cancel  an  obligation  to  make  or  take 
deUvery  of  securities  under  a  financial 
instrument  under  a  financial  futures 
contract  A  futures  contract  to  purchase 
a  financial  instrument  is  offset  by  a 
futures  contract  to  sell  a  financial 
instrument  of  the  same  type  for  the  same 
delivery  month.  A  futiu-es  contract  to 
sell  a  financial  instrument  is  offset  by  a 
futures  contract  to  purchase  a  financial 
instrument  of  the  same  type  for  the  same 
delivery  month. 

(6)  Snort  position.  The  term  "short 
position"  means  the  holding  of  a 
financial  futures  contract  to  make 
delivery  of  a  financial  instrument 

(b)  Permitted  transactions.  To  the 
extent  that  it  has  legal  power  to  do  so,  a 
savings  association  may  engage  in 
interest-rate  futures  transactions  to 
reduce  its  net  interest-rate  risk  exposure 
as  provided  in  this  paragraph  (b).  For 
purposes  of  this  section,  net  interest-rate 


risk  expositfe  is  the  volatility  in  a         "* 
savings  association's  earnings  that  can 
arise  from  the  mismatching  of  the 
effective  maturities  of  assets  and 
liabilities.  A  savings  association  may 
enter  into  short  positions  that  are 
appropriate  for  reducing  its  net  interest- 
rate  risk  exposure.  A  savings 
association  may  enter  into  long 
positions,  other  than  those  that  offset 
short  positions,  only  under  the  following 
conditions: 

(1)  The  futures  position  must  be 
matched  against  a  firm  forward 
conunitment  to  sell  mortgages  not  yet 
originated  or  to  issue  mortgage-related 
sectuitics  to  be  based  on  mortgages  not 
yet  originated.  For  purposes  of  this 
paragraph  (b),  a  firm  forward 
commitment  is  a  written  commitment 
obligating  the  seller  to  make  delivery, 
and  the  buyer  to  take  delivery,  of 
mortgage  loans  not  yet  originated  or 
mortgage-related  securities  to  be  based 
on  mortgages  not  yet  originated,  at  a 
price  and  on  or  before  a  date  specified 
in  the  commitment;  and 

(2)  The  futures  position  may  be 
entered  into  and  maintained  only  to  the 
extent  that  the  savings  association's 
firm  forward  commitments  exceed  10 
percent  of  long-term  assets  with  fixed 
interest  rates.  For  purposes  of  this 
section,  long-term  assets  are  those 
having  remaining  terms  to  matimty  in 
excess  of  five  years. 

Until  August  3, 1981,  savings 
associations  may  continue  to  engage  in 
interest-rate  futiu^s  transactions  as 
authorized  immediately  prior  to  July  10, 
1981.  Savings  associations  with  Interest- 
rate  futures  positions  entered  into  before 
August  3, 1981,  that  are  not  permitted 
under  this  paragraph  (b),  will  be 
permitted  to  continue  to  hold  those 
futures  contracts:  Provided,  That  the 
interest-rate  futures  transactions  were 
authorized  when  entered  into  and  the 
contracts  are  not  renewed. 

(c)  Authorized  contracts.  A  savings 
association  may  engage  in  interest-rate 
futures  transactions  using  any  interest- 
rate  futures  contracts  designated  by  the 
Commodity  Futures  Trading 
Commission  and  based  upon  a  financial 
instrument  in  which  the  savings 
association  has  authority  to  invest  in  or 
to  issue. 

(d)  Board  of  directors '  authorization. 
Prior  to  engaging  in  interest-rate  futures 
transactions,  a  savings  association's 
board  of  directors  must  authorize  such 
activity.  In  authorizing  futures  trading, 
the  board  of  directors  shall  consider  any 
plan  to  engage  in  financial  futures 
transactions,  shall  endorse  specific 
written  policies,  and  shall  require  the 
establishment  of  internal  control 
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procedures.  Policy  objectives  must  be 
specific  enough  to  outline  permissible 
contract  strategies,  taking  into  account 
price  and  yield  correlations  between 
assets  or  liabilities  and  the  financial 
futures  contracts  with  which  they  are 
matched;  the  relationship  of  the 
strategies  to  the  savings  association's 
operations;  and  how  such  strategies 
reduce  the  savings  association's  net 
interest-rate  risk  exposure.  Internal 
control  procedures  shall  include,  at  a 
minimum,  periodic  reports  to 
management  segregation  of  duties  and 
internal  review  procedures.  In  addition, 
the  minutes  of  the  meeting  of  the  board 
of  directors  shall  set  forth  limits 
applicable  to  futures  transactions, 
identify  personnel  authorized  to  engage 
in  futures  transactions,  and  set  forth  the 
duties,  responsibilities  and  limits  of 
authority  of  such  personnel.  The  board 
of  directors  shall  review  the  position 
limit  all  outstanding  contract  positions, 
and  the  unrealized  gains  or  losses  on 
those  positions  at  each  regular  meeting 
of  the  board. 

(e)  Notification.  A  savings  association 
engaging  in  financial  futures 
transactions  shall  notify  its  District 
Director  that  it  is  engaging  in  such 
transactions.  The  savings  association 
shall  report  its  gross  outstanding  long 
and  short  financial  futures  positions  on 
the  Office  Monthly  Report 

(f)  Recordkeeping  requirements.  A 
savings  association  engaging  in 
financial  futures  transactions  shall 
maintain  records  of  such  transactions 
sufficient  to  document  how  the 
transactions  reduce  the  net  interest-rate 
risk  exposure  of  the  savings  association 
in  accordance  with  the  following 
requirements: 

(1)  Contract  register.  The  savings 
association  shall  maintain  a  contract 
register  adequate  to  identify  and  control 
all  financial  futures  contracts  and 
including,  at  a  minimiun,  the  type  and 
amount  of  each  contract  the  maturity 
date  of  each  contract  the  cost  of  eadi 
contract  the  dollar  amount  and 
description  of  the  asset  or  liability  with 
which  the  futures  contract  is  matched, 
and  the  date  and  manner  in  which  a 
contract  is  closed  out  Such  register 
shall  be  prepared  in  a  manner  sufficient 
to  indicate  at  any  time  the  savings 
association's  total  outstanding  long  and 
short  financial  futures  positions. 

(2)  Other  documentation.  The  savings 
association  shall  maintain,  as  part  of  the 
documentation  of  its  financial  futures 
strategy,  a  schedule  of  the  assets  and 
the  liabilities  for  which  net  interest-rate 
risk  exposure  is  being  reduced  and  the 
purpose  of  each  contract  entered  into. 

(3)  Maintenance  of  records.  The 
records  designated  in  this  paragraph  (f) 


shall  be  maintained  for  all  futures 
transactions  closed-out  during  the 
preceding  two  years. 

S  563.175    Ftnandai  optlora  transactiena. 

(a)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply 
imless  the  context  otherwise  requires: 

(1)  Call  The  term  "call"  means  an 
option  which  gives  the  holder  the  right 
to  purchase  a  financial  instrument  at  a 
price  and  on  or  before  the  expiration 
date  specified  in  the  option  contract 

(2)  Deliverable  instrument  The  term 
"dehverable  instrument"  means  a 
financial  instrument  whose  terms  satisfy 
the  requirements  for  fulfilling  delivery 
obligations  of  an  option. 

(3)  Effective  exercise  price.  The  term 
"effective  exercise  price"  means  the 
yield  equivalent  price  of  an  instrument 
whose  coupon  rate  differs  from  the 
standard  instrument  specified  in  the 
option. 

(4)  Financial  options  contract  The 
term  "financial  options  contract"  means 
an  agreement  (other  than  an  optional 
delivery  forward  commitment  contract 
to  purchase  and  sell  mortgages  or 
mortgage-backed  securities  when  used 
as  part  of  the  mortgage  loan  origination 
process)  to  make  or  take  delivery  of  a 
financial  instrument  upon  demand  by 
the  holder  of  the  contract  at  any  time 
prior  to  the  expiration  date  specified  in 
the  agreement  under  terms  and 
conditions  established  either  by — 

(i)  A  board  of  trade  designated  as  a 
contract  market  for  the  trading  of  option 
contracts  by  the  Commodity  Futures 
Trading  Commission  ("CFTC")  or  a 
national  securities  exchange  registered 
with  the  Securities  Exchange 
Commission  [SEC);  or 

(ii)  The  savings  association  and  a 
"permissible  counterparty,"  as  defined 
in  paragraph  (a)(13)  of  this  section,  that 
are  counterparties  in  an  over-the- 
counter  option  transaction  (other  than 
an  over-the-counter  commodity  option 
transaction  subject  to  the  jurisdiction  of 
the  CFTC  that  is  not  otherwise 
authorized  under  the  Commodity 
Exchange  Act  and  the  regulations 
thereimder). 

(5)  Financial  options  transaction.  The 
term  "financial  options  transaction" 
means  the  purchase  or  sale  of  a 
financial  options  contract 

(6)  Immediate  exercise  value.  The 
term  "immediate  exercise  value"  means 
the  market  value  gained  by  exercising 
an  option  with  the  lowest  cost 
dehverable  instrument  at  its  effective 
exercise  price  compared  to  purchasing 
(or  selling)  an  identical  instrument  with 
the  same  coupon  rate  in  the  cash 
market 
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(7)  Long  position.  The  term  "long 
position"  means  th«  holding  of  a 
financial  options  contract  with  the 
option  to  make  or  take  delivery  of  a 
financial  instrument 

(8)  Option  commitment  fee.  The  term 
"option  conunitment  fee"  means  the 
option  premium  minus  the  immediate 
exercise  value  of  the  option. 

(9)  Option  premium.  The  term  "option 
premium"  means  the  price  paid  or 
received  for  estabUshing  an  option 
position. 

(10)  Put  The  term  "put"  means  an 
option  which  gives  the  holder  the  right 
to  sell  a  financial  instrument  at  a  price 
and  on  or  before  the  expiration  date 
specified  in  the  financial  options 
contract 

(11)  Short  position.  The  term  "short 
position"  means  a  commitment  through 
a  financial  options  contract  to  stand 
ready  during  the  term  of  the  contract  to 
make  or  take  delivery  of  a  financial 
instrument 

(12)  Primary  dealer  in  govenunent 
securities.  The  term  "primary  dealer  in 
government  securities"  means  any 
member  of  the  Association  of  Primary 
Dealers  in  United  States  Government 
Securities  and  any  parent  subsidiary,  or 
affiliated  entity  of  such  primary  dealer 
Provided,  that  the  member  guarantees 
(to  the  satisfaction  of  the  Office)  the 
over-the-counter  financial  options 
transactions  between  its  parent 
subsidiary,  or  affiliated  entity  with  a 
savings  association,  and  Provided 
further,  that  the  parent  subsidiary,  or 
affiUated  entity  is  substantially  engaged 
in  similar  activities. 

(13)  Permissible  counterparty.  The 
term  "permissible  coimterparty"  means 
any  entity  that  is: 

(i)  A  primary  dealer  as  defined  in 
paragraph  (a)(12)  of  this  section; 

(ii)  A  bank  subject  to  the  regulation 
and  supervision  of  the  Con^)troller  of 
the  Currency,  the  Federal  Deposit 
Insurance  Corporation,  or  the  Board  of 
Governors  of  the  Federal  Reserve 
System  and  that  is  in  compliance  with 
applicable  regulatory  capital 
requirements; 

(iii)  A  savings  association  that  is 
subject  to  the  regiUation  and  supervision 
of  the  Office  and  is  in  compliance  with 
applicable  regulatory  capital 
requirements; 

(iv)  A  broker  or  dealer  registered  with 
the  Securities  and  Exchange 
Ccmmission  ("SEC')  and  subject  to 
regulation  and  supervision  by  a 
Registered  Securities  Association 
(registered  pursuant  to  section  ISA  of 
the  Seciuities  and  Exchange  Act  of  1934 
("Exchange  Act"))  or  a  National 
Securities  Exchange  (registered  pursuant 
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to  sections  6  and  19(a)  of  the  Exchange 
Act)  and  that  is  in  compUance  with 
apphcable  capital  requirements; 

(v)  A  government  securities  broker  or 
dealer  registered  with  the  SEC  that  is 
subject  to  examination  and  supervision 
by  a  Registered  Securities  Association 
(registered  pursuant  to  section  15A  of 
the  Exchange  Act)  or  National  Securities 
Exchange  (registered  pursuant  to 
sections  6  and  19(a)  of  the  Exchange 
Act)  and  that  is  in  comphance  with 
applicable  capital  requirements; 

(vi)  A  futures  commission  merchant 
registered  with  the  CFTC  and  that  is  in 
compliance  with  appUcable  capital 
requirements; 

(vii)  The  Federal  Home  Loan  Banks; 

(viii)  The  Federal  Home  Loan 
Mortgage  Corporation,  the  Federal 
National  Mortgage  Association,  or  the 
Government  National  Mortgage 
Association;  or 

(ix)  Any  other  entity  that  the  Office, 
upon  application,  determines  to  be 
adequately  regulated,  capitalized,  and 
audited  or  examined  such  that  acting  as 
a  counterparty  in  an  over-the-counter 
options  transaction  with  a  savings 
association  would  not  entail  substantial 
credit  risks  for  the  association.  The 
Office  delegates  the  authority  to 
consider  and  approve  such  applications 
to  the  Senior  Deputy  Director  for 
Supervision  (Operations),  with  the 
concurrence  of  the  Chief  Counsel,  or 
their  respective  designees. 

(b)  Permitted  transactions.  To  the 
extent  that  it  has  legal  power  to  do  so,  a 
savings  association  may  engage  in 
financial  options  transactions  as 
provided  in  this  paragraph  (b). 

(1)  Long  positions.  A  savings 
association  may  enter  into  long 
positions  without  nimierical  limit. 

(2)  Short  positions.  A  savings 
association  may  enter  into  short  call 
positions  without  numerical  limit.  A 
savings  association  may  enter  into  short 
put  options  to  the  extent  that  the 
aggregate  amount  of  its  short  put  options 
and  forward  commitments  to  purchase 
securities  does  not  exceed  the 
limitations  set  forth  in  i  563.173(c)(2)  of 
this  part. 

(c)  Authorized  contracts.  A  savings 
association  may  engage  in  financial 
options  transactions  using  any  financial 
options  contracts  either — 

(1)  Designated  by  the  CFTC  or 
approved  by  the  SEC;  or 

(2)  Entered  into  with  a  "permissible 
counterparty"  (as  defined  in  paragraph 
(a)(13)  of  this  section)  and  based  upon  a 
financial  instnmient  that  the  savings 
association  has  authority  to  invest  in  or 
to  issue. 

(d)  Board  of  directors '  authorization. 
Prior  to  engaging  in  financial  options 


transactions,  a  savings  association's 
board  of  directors  must  authorize  such 
activity.  In  authorizing  options,  the 
board  of  directors  shall  consider  any 
plan  to  engage  in  writing  or  purchasing 
financial  options  contracts,  shall 
endorse  specific  written  policies,  and 
shall  require  the  establishment  of 
internal  control  procedures.  For  options 
positions  that  will  be  matched  with  cash 
or  forward  market  positions,  policy 
objectives  must  be  specific  enough  to 
outline  permissible  options  contract 
strategies,  taking  into  account  price  and 
yield  correlations  between  assets  or 
liabiUties  and  the  financial  options 
contracts;  the  relationship  of  the 
strategies  to  the  savings  association's 
operations;  the  rationale  for  the  ratio  of 
the  value  of  options  positions  to  the 
value  of  the  matched  cash  market 
positions;  and  how  the  options  strategy 
reduces  the  savings  association's 
interest-rate  risk  exposure.  For 
immatched  option  positions,  policy 
objectives  must  specify  the  relationship 
of  the  strategy  to  the  savings 
association's  operations.  Prudent 
business  judgment  shall  be  exercised  by 
participating  savings  associations 
engaging  m  financial  options 
transactions  in  order  to  maintain  a  safe 
and  sound  financial  position.  Internal 
control  procedures  shall  include,  at  a 
minimiim,  periodic  reports  to 
management,  segregation  of  duties  and 
internal  review  procedures.  In  addition, 
the  minutes  of  the  meeting  of  the  board 
of  directors  shall  set  forth  limits 
apphcable  to  financial  options 
transactions,  identify  personnel 
authorized  to  engage  in  financial  options 
transactions,  and  set  forth  the  duties, 
responsibihties  and  limits  of  authority  of 
such  personnel.  The  board  of  directors 
shall  review  the  position  limit  all 
outstanding  options  contract  positions, 
and  the  unrealized  gains  or  losses  on 
those  positions  at  each  regular  meeting 
of  the  board. 

(e)  Notification,  reporting,  and 
approval.  (1)  A  savings  association  shall 
notify  the  District  Director  of  the  District 
in  which  its  principal  office  is  located 
immediately  following  authorization  of 
its  board  of  directors  to  engage  in 
financial  options  transactions.  The 
savings  association  shall  report  its 
outstanding  positions  together  with  the 
total  imrealized  gain  or  loss  from  such 
positions  to  the  Office. 

(2)  A  savings  association  shall  not 
engage  in  over-the-counter  financial 
option  transactions  with  any 
permissible  counterparty  unless  such 
counterparty  agrees  to  notify  the  District 
Director  of  Oie  District  in  which  the 
principal  office  of  the  savings 
association  is  located  immediately 


following  the  entering  into  such 
transaction.  A  savings  association  shall 
not  continue  to  engage  in  over-the- 
counter  financial  option  transactions 
with  any  permissible  counterparty  that 
has  failed  to  so  notify  the  appropriate 
District  Director  with  respect  to 
previous  over-the-counter  financial 
option  transactions  with  that  savings 
association.  Notwithstanding  the 
foregoing,  no  savings  association  shall 
engage  in  a  long  over-the-counter 
financial  option  transaction  with  a 
specific  permissible  counterparty, 
without  obtaining  the  prior  approval  of 
its  District  Director,  whenever  the 
aggregate  exercise  value  of  all  long 
over-the-counter  financial  option 
positions  with  the  counterparty  exceeds 
the  limitations  contained  in 
S  563.93(b)(1)  of  this  part.  A  District 
Director  may  approve  any  financial 
option  transaction  whenever  it 
determines  that  such  transaction  does 
not  subject  the  SAIF  to  undue  risk.  In 
making  such  determinations,  the  District 
Director  shall  consider 

(i)  The  creditworthiness  of  the  specific 
counterparty, 

(ii)  The  savings  association's 
experience  with  such  counterparty  and 
with  transacting  in  financial  option  and 
futures  contracts  generally, 

(iii)  The  nature  of  the  subject 
contracts  (e.g.,  matched  or  unmatched), 
and 

(iv)  Any  other  circumstances  deemed 
relevant  by  the  District  Director.  An 
application  to  enter  into  a  financial 
option  transaction  under  this  paragraph 
(e)(2)  shall  be  deemed  approved  if  the 
District  Director  does  not  deny  such 
application  within  10  calendar  days 
from  the  date  the  apphcation  was  filed. 

(f)  Recordkeeping  requirements.  A 
savings  association  engaging  in 
financial  options  transactions  shall 
maintain  records  of  such  transactions  in 
accordance  with  the  following 
requirements: 

(1)  Contract  register.  The  savings 
association  shall  maintain  a  contract 
register  adequate  to  identify  and  control 
all  financial  options  contracts  and 
sufficient  to  indicate  at  any  time  the 
amounts  of  financial  options  contracts 
required  to  be  reported  on  its  monthly 
report.  At  a  minimum,  the  register  shall 
list  the  type,  amount,  expiration  date 
and  the  cost  of  or  income  from  each 
contract 

(2)  Other  documentation.  The  savings 
association  shall  maintain  as  part  of  the 
documentation  of  its  financial  options 
strategy  a  schedule  of  any  cash  market 
or  forward  commitment  position  with 
which  the  option  is  matched  and  the 
purpose  of  each  contract. 
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(3)  Maintenance  of  records.  The 
records  designated  in  this  paragraph  (f) 
shall  be  maintained  for  all  financial 
options  closed  out  during  the  preceding 
two  years. 

(g)  Accounting — 

(1)  Purchase  or  sale.  Upon  initial 
purchase  or  sale  of  a  financial  options 
contract  a  memorandum  entry  of  the 
information  specified  in  paragraph  (fXl) 
of  this  section  shall  be  made  and 
appropriate  margin  accounts  shall  be 
established. 

(2)  Option  commitment  fee.  (i)  The 
option  commitment  fee  paid  for  a  long 
position  or  received  from  the  sale  of  a 
short  put  option  shall  be  amortized  to 
income  or  expense  over  the  term  of  the 
option,  except  as  provided  in  paragraph 
(g)(3)(ii)  of  this  section. 

(ii)  The  option  commitment  fee 
received  from  the  sale  of  a  matched 
short  call  option  shall  be  deferred  until 
the  option  position  is  terminated.  The 
option  commitment  fee  received  from 
the  sale  of  an  unmatched  short  call 
option  shall  be  amortized  to  income 
over  the  term  of  the  option. 

(3)  Options  contracts,  (i)  Gains  or 
losses  on  options  contracts  that  are 
matched  with  assets  or  liabilities  carried 
at  the  lower  of  cost  or  market  value  or 
carried  at  market  value  shall  be 
considered  in  determining  the  market 
value  of  the  asset  or  liability. 

(ii)  Options  positions  that  are  matched 
with  assets  or  liabilities  carried  at  cost 
or  to  be  carried  at  cost  shall  be 
accounted  for  as  follows: 

(A)  If  a  commitment  fee  will  be  or  has 
been  received  with  respect  to  the 
matched  asset  the  option  commitment 
fee  shaU  be  treated  as  an  adjustment  of 
such  fee.  The  adjusted  commitment  fee 
shall  then  be  treated  as  a  fee  paid  or 
received  in  connection  with  the  matched 
asset 

(B)  If  a  commitment  fee  has  not  been 
received  with  respect  to  a  matched 
asset  the  option  commitment  fee 
(except  if  received  for  the  sale  of  a  short 
call  option)  shall  be  amortized  to  income 
or  expense  over  the  commitment  period 
by  the  straight-line  method; 

(C)  Any  resulting  gain  or  loss  from  an 
option  position  (except  from  a  short  call 
option)  shall  be  treated  as  a  discount  cr 
premium  on  the  matched  asset  cr 
Uability^ 

(D)  Any  resulting  gain  or  loss  from  a 
short  call  option  position  shall  be 
recognized  as  income  or  expense  upon 
termination  of  the  option  position; 

(E)  In  the  event  that  an  option  position 
is  not  matched  with  a  caaii-market  or 
forward-commitment  position  or  if  the 
cash-market  or  forward-commitment 
position  with  which  an  option  is 


matched  is  sold  or  will  not  occur,  the 
option  shall  be  marked  to  mariiet 

(iii)  The  immediate  exercise  value  of 
short  puts  and  other  uiunatched  option 
positions  shall  be  carried  at  their  current 
market  value. 

S  563.176    lnt*r««t-rate-rlsk-manag«fnant 
procedures. 

Savings  associations  shall  take  the 
following  actions: 

(a)  The  board  of  directors  or  a 
committee  thereof  shall  review  the 
savings  association's  interest-rate-risk 
exposure  and  devise  a  policy  for  the 
savings  association's  management  of 
that  risk. 

(b)  To  assist  in  this  review  and 
formulation  of  policy,  by  October  31, 
1984,  the  board  of  directors  shall  obtain 
an  initial  report  from  the  management  of 
the  savings  association  contaimng  at 
least  the  following  information: 

(1)  Analyses  of  the  difference  between 
the  dollar  value  of  assets  and  Uabihties 
with  the  same  remaining  term  to 
repricing,  or  "gap"  analyses,  together 
with  assumptions  used  to  adjust 
contractual  matAirities  to  anticipated 
maturities;  and 

(2)  Analyses  of  the  impact  of  differing 
market-interest-rate  scenarios  on 
earnings,  net  asset  values,  and 
regulatory  capital. 

(c)  The  board  of  directors  shall 
formerly  adopt  a  policy  for  the 
management  of  interest-rate  risk.  The 
management  of  the  savings  association 
shall  establish  guidelines  and 
procedures  to  ensure  that  the  board's 
policy  is  successfully  implemented. 

(d)  The  management  of  the  savings 
association  shall  periodically  report  to 
the  board  of  directors  regarding 
implementation  of  the  savings 
association's  policy  for  interest-rate-risk 
management  and  shall  make  that 
information  available  upon  request  to 
the  Office. 

(e)  The  savings  association's  board  of 
directors  shall  review  the  results  of 
operations  at  least  quarterly  and  shall 
make  such  adjustments  as  it  considers 
necessary  and  appropriate  to  the  pohcy 
for  interest-rate-risk  management 
including  adjustments  to  the  authorized 
acceptable  level  of  interest-rate  risk. 

(f)  See  also  9  371.3  of  this  subchapter, 
containing  the  Office's  statement  of 
policy  on  interest-rate-risk  management 

§  563.177    Procedures  for  monitoring  Bank 
Secrecy  Act  compttanc*. 

(a)  Purpose.  The  purpose  of  this 
regulation  is  to  require  savings 
associations  (as  defined  by  i  561.43  of 
this  subchapter)  to  estabUsh  and 
maintain  procedures  reasonably 
designed  to  assure  and  monitor 


compliance  with  the  requirements  of 
Subdiapter  n  at  Chapter  S3  of  Title  31. 

United  States  Code,  and  ^e 
implementing  regulations  promulgated 
thereunder  by  the  U.S.  Department  of 
Treasury.  31  CFR  Part  103. 

(b)  Compliance  procedure.  On  or 
before  April  27, 1987,  each  savings 
association  shall  develop  and  provide 
for  the  continued  administration  of  a 
program  reasonably  designed  to  assure 
and  monitor  comphance  with  the 
recordkeeping  and  reporting 
requirements  set  forth  in  Subchapter  II 
of  Chapter  53  of  Title  31,  United  States 
Code,  and  the  implementing  regulations 
promulgated  thereunder  by  the 
Department  of  Treasury,  31  CFR  Part 
103.  The  compliance  program  shall  be 
reduced  to  writing,  approved  by  the 
savings  association's  board  of  directors, 
and  refiected  in  the  minutes  of  the 
savings  association. 

(c)  Contents  of  compliance  program. 
The  compUance  program  shall,  at  a 
minimum: 

(1)  Provide  for  a  system  of  internal 
controls  to  assure  ongoing  compliance; 

(2)  Pro\ide  for  independent  testing  for 
comphance  to  be  conducted  by  a 
savings  assodation's  in-house  personnel 
or  by  an  outside  party. 

(3)  Designate  individuals)  responsible 
for  coordinating  and  monitoring  day-to- 
day compUance;  and 

(4)  Provide  training  for  appropriate 
personnel. 

(Approved  by  the  OfHce  of  Managemeht  and 
Budget  under  control  number  3068-0530) 

Subpart  G — Reporting  and  Bonding 

$563,180    Criminal  rvferr^  and  other 
reports  or  statements. 

(a)  Periodic  reports.  Each  savings 
association  and  service  corporation 
thereof  shall  make  such  penodjc  or 
other  reports  of  its  affairs  in  such 
manner  and  on  such  forms  as  the  Office 
may  prescribe.  The  Office  may  provide 
that  reports  filed  by  savings 
associations  or  service  corporations  to 
meet  the  requirements  of  other 
regulations  also  satisfy  requirements 
imposed  under  this  section. 

(b)  False  or  mislead-ng  statements  or 
omissions.  No  savings  association  or 
director,  officer.  Bgeci,  employee, 
affiliated  person,  or  other  person 
participating  in  the  conduct  of  the 
affairs  of  such  association  nor  any 
person  filing  or  seeking  approval  of  any 
applicatioD  shall  knowingly: 

(1)  Make  any  written  or  oral 
statement  to  the  Office  or  to  an  agent 
representative  or  employee  of  the  Office 
that  is  false  or  misleading  with  respect 
to  any  material  fact  or  omits  to  state  • 
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material  fact  concerning  any  matter 
within  the  jurisdiction  of  the  Office;  or 

(2)  Make  any  such  statement  or 
omission  to  a  person  or  organization 
auditing  a  savings  association  or 
otherwise  preparing  or  reviewing  its 
fmancial  statements  concerning  the 
accoimts,  assets,  management  condition, 
ownership,  safety,  or  soundness,  or 
other  affairs  of  the  association. 

(c)  Notifications  of  loss  and  reports  of 
increase  in  deductible  amount  of  bond. 
A  savings  association  maintaining  bond 
coverage  as  required  by  9  563.190  of  this 
part  shall  promptly  notify  its  bond 
company  and  file  a  proof  of  loss  under 
the  procedures  provided  by  its  bond, 
concerning  any  covered  losses  greater 
than  twice  the  deductible  amount. 
Whenever  a  deductible  amount 
specified  in  a  bond  is  increased  above 
the  permissible  deductible  amount 
specified  in  the  table  in  S  563.190(b)  of 
this  part,  the  affected  savings 
association  or  service  corporation  shall 
report  promptly  the  facts  concerning 
such  increase  in  writing  to  the  District 
Director  for  the  District  where  the 
association's  principal  office  is  located. 

(d)  Reports  of  crimes,  suspected 
crimes,  and  unexplained  losses — (1) 
Purpose  and  scope.  Savings  associations 
and  service  corporations  are  required  to 
promptly  notify  the  appropriate  law 
enforcement  authorities  and  the  Office 
after  discovery  of  known  or  suspected 
criminal  acts: 

(i)  If  those  acts  involve  affiliated 
persons  (as  defined  in  9  561.5  of  this 
subchapter); 

(ii)  If  those  acts  involve  actual  or 
anticipated  losses  of  more  than  $1,000 
and  the  association  has  a  knovsm  factual 
basis  for  identifying  a  suspect  or  group 
of  suspects; 

(iii)  If  those  acts  result  in  a  loss  of 
$5,000  or  more,  regardless  of  whether  a 
suspect  is  identified;  or 

(iv)  If  money  laundering,  engaging  in 
monetary  transactions  known  to  have 
been  derived  from  unlawful  activities,  or 
structuring  a  transaction  to  evade  the 
reporting  requirements  of  the  Bank 
Secrecy  Act  (also  known  as  the 
Currency  and  Foreign  Transactions  Act) 
is  known  or  suspected. 
This  paragraph  (d)(1)  apphes  to  known 
or  suspected  crimes  involving  savings 
association  and  service  corporations 
committed  either  by  their  employees  or 
others  and  to  crimes  or  suspected  crimes 
against  another  fmancial  institution 
believed  to  be  committed  by  a  person 
associated  with  the  reporting  savings 
association  or  service  corporation.  As 
used  in  this  paragraph  (d)(1)  the  phrase 
"suspected  crimes"  refers  to  all  matters, 
including  unexplained  losses,  for  which 


there  is  a  known  factual  basis  for  a 
beUef  that  a  crime  has  been  or  may  have 
been  conunitted.  In  the  case  of  a  crime 
or  suspected  crime  against  a  service 
corporation  that  is  either  wholly  or 
partly  owned  by  a  savings  association, 
either  the  service  corporation  or  the 
savings  association  may  make  the 
report. 

(2)  Filing  of  reports.  Except  as 
permitted  under  paragraph  (d)(3)  of  this 
section  and  other  than  robberies, 
burglaries  and  non-employee  larcenies 
for  which  a  record  must  be  kept  under 
9  568.5  of  this  subchapter,  a  savings 
association  or  a  service  corporation 
shall  notify  the  appropriate  law 
enforcement  authorities  and  the  Office 
by  filing  OTS  Form  366  within  14 
business  days  after  discovery  of  any 
crime,  suspected  crime,  or  unexplained 
loss  suffered  by  the  savings  association 
or  service  corporation,  including: 

(i)  Embezzlement,  non-employee 
larceny,  check-kiting  operation,  fraud  or 
attempted  fraud,  imexplained  loss,  or 
other  known  or  suspected 
misapplication  of  funds  or  other  things 
of  value  belonging  to  a  savings 
association  or  entrusted  to  its  care; 

(ii)  Bank  bribery,  the  corrupt  offering, 
solicitation,  or  acceptance  of  things  of 
value  in  connection  with  any 
transaction  or  business  of  a  financial 
institution; 

(iii)  False  statements  or  reports  or 
overvaluation  of  land,  property  or 
security,  or  omission  to  state  or  attempt 
to  conceal  information  for  the  purpose 
of  influencing  the  actions  of  a  savings 
association  or  the  Office;  or 

(iv)  Other  violations  of  statutes,  as 
described  in  instructions  to  OTS  Form 
366. 

(3)  Oral  reports.  Required  reports  may 
be  made  orally  in  emergency  cases,  such 
as  when  it  is  likely  that  evidence  or 
witnesses  will  become  unavailable 
before  a  written  report  can  be  made;  or 
where  other  circumstances  dictate  an 
immediate  referral.  In  such  cases,  the 
report  shall  be  documented  by  later 
completion  and  filing  of  the  prescribed 
form(s),  if  required  under  paragraph 
(d)(2]  of  this  section. 

(4)  Notification  of  the  Board  of 
Directors.  The  chief  executive  officer  of 
the  savings  association  or  his  designee 
shall  notify  the  board  of  directors 
concerning  any  report  filed  pursuant  to 
this  paragraph  (d)(4]  by  the  association 
or  a  service  corporation  in  which  it  has 
an  ownership  interest  not  later  than  its 
next  regularly  scheduled  meeting 
following  the  filing  of  the  report  If  the 
chief  executive  officer  is  suspected  of 
being  involved  in  the  violation,  the  next 
ranking  officer  shall  notify  the 
association's  board. 


(5)  Maintenance  of  records.  Reports 
made  under  Ihis  section  and  related 
records  of  all  crimes  or  suspected  crimes 
shall  be  maintained  at  the  savings 
association's  home  office  for  ten  years. 

9  563.181    Reports  of  change  In  control  of 
mututf  savings  associations. 

(a)  Reports  of  change  in  control — (1) 
When  reports  are  required.  Reports  are 
required  under  this  paragraph  (a) 
whenever  any  change  occurs  in  the 
control  of  savings  association  and  no 
report  is  required  imder  any  other 
paragraph  of  this  section.  As  used  in  this 
section,  the  term  "control"  means 
power,  directly  or  indirectly,  to  direct  or  , 
cause  the  direction  of  the  management 
or  policies  of  the  savings  association, 
and  the  term  "savings  association" 
means  a  mutual  savings  association. 
Reports  shall  be  made  to  the  Office  by 
the  president  or  other  chief  executive 
officer  of  the  savings  associatiun 
involved  within  15  days  after  he  or  she 
obtains  knowledge  of  such  change.  If 
there  is  any  doubt  as  to  whether  a 
change  in  control  has  occurred,  such 
doubt  shall  be  resolved  in  favor  of 
reporting  to  the  Office. 

(2)  Contents  of  reports.  Reports  of 
change  in  the  control  of  a  savings 
association,  as  required  under  this 
paragraph  (a),  shall  contain  the 
following  information  to  the  extent  that 
such  information  is  known  by  the  person 
making  the  report: 

(i)  The  name  or  names  of  the  person 
or  persons  who  acquired  such  control; 

(ii)  The  basis  of  such  control;  and 

(iii)  The  date  and  a  description  of  the 
transaction  or  transactions  by  which 
such  control  was  acquired. 

(b)  Reports  of  changes  in  voting  stock 
or  voting  rights — (1)  When  reports  are 
required,  (i)  Reports  are  required  under 
this  paragraph  (b)  whenever  a  change 
occurs  in  the  outstanding  voting  stock  or 
voting  rights  of  a  savings  association 
resulting  in  control  or  a  change  in  the 
control  of  such  savings  association. 
Reports  shall  be  made  to  the  Office  by 
the  president  or  other  chief  executive 
officer  of  the  savings  association 
involved  within  15  days  after  he  or  she 
obtains  knowledge  of  such  change.  If 
there  is  any  doubt  as  to  whether  such  a 
change  has  resulted  in  control  or  a 
change  In  control,  such  doubt  shall  be 
resolved  in  favor  of  reporting  to  the 
Office. 

(ii)  Without  any  Umitation  on  the 
foregoing,  a  report  is  required  under  this 
paragraph  (b)  whenever  any  person, 
partnership,  corporation,  trust  or  group 
of  associated  persons  acquires,  receives. 
or  becomes  the  holder  of: 
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(A)  Ten  percent  or  more  of  the 
outstanding  shares  of  any  class  of  the 
voting  stodk  of  the  savings  association 
or  of  the  voting  rights  thereto; 

(B)  Ten  percent  or  more  of  the 
outstanding  voting  rights  of  the  savings 
association;  or 

(C)  Any  appointment,  designation  or 
right  of  substitution  with  respect  to  10 
percent  or  more  of  the  outstanding 
voting  rights  of  the  savings  association. 

(2)  Contents  of  reports— -(i)  General. 
The  reports  required  under  this 
paragraph  (b)  shall  contain  the  items  of 
information  set  forth  below  to  the  extent 
that  such  information  is  known  by  the 
person  making  the  report.  In  addition, 
such  reports  shall  contain  such  other 
information  as  may  be  available  to 
inform  the  Office  of  the  effect  of  the 
transaction  upon  control  of  the  savings 
association. 

(ii)  Reports  of  changes  in  voting  stock 
or  voting  rights  with  respect  to  sQch 
stock.  Reports  of  changes  in  ownership 
of  voting  stock  or  holdhigs  of  voting 
rights  with  respect  to  such  stock, 
resulting  in  control  or  a  change  in  the 
control  of  a  savings  association,  shall 
contain  the  following  information: 

(A)  The  number  of  shares.pf  each 
class  of  voting  stock  and  the  number  of 
voting  rights  with  respect  thereto 
involved  in  the  transaction; 

(B)  The  names  of  the  purchasers  (or 
transferees)  of  such  stock  or  such  voting 
rights; 

(C)  The  names  of  the  sellers  (or 
transferors)  of  such  stock  or  voting 
rights; 

(D)  The  amount  of  consideration 
received  by  the  sellers  (or  transferors)  in 
connection  with  the  transaction; 

(E)  The  names  of  the  beneficial 
owners  if  the  shares  or  voting  rights  are 
of  record  in  another  name  or  other 
names; 

(F)  The  total  number  of  shares  of  each 
class  of  voting  stock  owned  by  the 
sellers  (or  transferors),  the  purchasers 
(or  transferees),  and  the  beneficial 
owners  both  immediately  before  and 
after  the  transaction; 

(G)  The  total  number  of  shares  of  each 
class  of  voting  stock  outstanding  both 
immediately  before  and  after  the 
transaction; 

(H)  The  total  number  of  voting  rights 
(with  respect  to  voting  stock)  held  by 
the  sellers  (or  transferors),  the 
purchasers  (or  transferees),  and  the 
beneficial  owners  both  immediately 
before  and  after  the  transaction; 

(I)  The  total  number  of  such  voting 
rights  outstanding  both  immediately 
before  and  after  the  transaction;  and 

(J)  In  the  case  of  any  appointment 
designation,  or  substitution  of  a  holder 
or  holders  of  such  voting  rights,  the 


name  or  names  of  the  holder  or  holders 
both  immediately  before  and  after  the 
transaction. 

(iii)  Reports  of  changes  in  voting 
rights  with  respect  to  withdrawable 
accounts.  Reports  of  changes  in  holding 
of  voting  rights  with  respect  to 
withdrawable  accounts,  resulting  in 
control  or  a  change  in  the  control  of  a 
savings  association,  shall  contain  the 
following  information: 

(A)  In  the  case  of  a  transfer  or 
transfers  of  such  voting  rights  from  one 
holder  or  group  of  holders  to  another 
holder  or  group  of  holders; 

[1]  The  date  of  each  such  transfer;  and 
[2]  The  name  or  names  of  the 
acquiring  holder  or  holders  and  of  the 
transferor  or  transferors  (unless  such 
transferors  are  the  original  owners  of 
the  accounts  to  which  such  voting  rights 
attach); 

(B)  In  the  case  of  any  appointment 
designation,  or  substitution  of  a  holder 
or  holders  of  voting  rights,  with  respect 
to  a  holder  or  group  of  holders  already 
having  control: 

[1]  'The  date  of  such  appointment 
designation  or  substitution;  and 

[2]  The  names  of  each  of  the  holders 
both  immediately  before  and  after  such 
change;  and 

(C)  In  the  case  of  any  other 
acquisition  of  or  change  in  control 
(without  regard  to  the  number  of  voting 
rights  involved): 

[1]  The  name  or  names  of  the  person 
or  persons  acquiring  such  control; 

(2)  The  basis  of  such  control;  and 

[3]  The  date  and  a  description  of  such 
acquisition  or  change. 

(c)  Reports  of  solicitation  of  voting 
rights — (1)  When  reports  are  required. 
Reports  are  required  under  this 
paragraph  (c)  whenever  any  person, 
partnership,  corporation,  trust  or  group 
of  associated  persons: 

(i)  SoUcits  voting  rights  with  respect  to 
10  percent  or  more  of  the  outstanding 
shares  of  any  class  of  voting  stock  of  a 
savings  association. 

(ii)  SoUcits  10  percent  or  more  of  the 
outstanding  voting  rights  in  a  savings 
association;  or 

(iii)  SoUcits  any  voting  rights  in  a 
savings  association  when  such  soUcitor 
already  holds  either 

(A)  Voting  rights  with  respect  to  10 
percent  or  more  of  the  outstanding 
shares  of  any  class  of  the  voting  stock  of 
such  savings  association;  or 

(B)  Ten  percent  or  more  of  the 
outstanding  voting  rights  in  such  savings 
association. 

(2)  Content  of  reports — (i)  General. 
The  reports  required  under  this 
paragraph  (c)  shaU  contain  the  items  of 
information  set  forth  below  to  the  extent 
that  such  information  is  known  by  the 


person  making  the  report  In  addition, 
such  reports  shaU  contain  such  other 
information  as  may  be  available  to 
inform  the  Office  of  the  possible  impact 
of  the  soUcitation  upon  control  of  the 
savings  association. 

(u)  Voting  rights  with  respect  to  stock. 
Reports  of  soUcitation  of  voting  rights 
with  respect  to  any  class  of  voting  stock 
of  a  savings  association  shaU  contain 
the  foUowing  information: 

(A)  The  name  or  names  of  the  person 
or  persons  making  the  soUcitation; 

(B)  The  extent  of  such  soUcitation 
(including  relevant  dates)  and  the  class 
or  classes  of  such  voting  stock  with 
respect  to  which  the  soUcitation  of 
voting  rights  is  made; 

(C)  The  number  of  shares  of  such 
class  or  classes  of  voting  stock  which 
the  soUcitor  already  owns  and  the  total 
number  of  voting  rights  with  respect 
thereto  which  he  or  she  holds  at  the  time 
of  such  soUcitation;  and 

(D)  The  total  number  of  shares  of  such 
class  or  classes  of  voting  stock 
outstanding  at  the  time  of  such 
soUcitation. 

(iu)  Voting  rights  with  respect  to 
withdrawable  accounts.  Reports  of 
soUcitation  of  voting  rights  with  respect 
to  withdrawable  accounts  of  a  savings 
association  shaU  contain  the  foUowing 
information: 

(A)  The  name  or  names  of  the  person 
or  persons  making  the  soUdtation: 

(B)  The  extent  of  such  soUcitation 
(including  relevant  dates);  and 

(C)  The  approximate  percentage  of  the 
outstanding  voting  rights  which  the 
soUcitor  already  holds  at  the  time  of 
such  soUcitation. 

(d)  Definitions.  As  used  in  this 
section — 

(1)  The  term  stock  means  rights, 
interest  or  powers  with  respect  to  a 
mutual  savings  association. 

(2)  The  term  voting  rights  means  stock 
which  carries  voting  ri^ts. 

(3)  The  term  voting  rights  means 
proxies,  consents,  or  authorizations 
which  give  the  holder  or  holders  the 
right  to  vote  with  respect  to  shares  of 
voting  stock,  or  with  respect  to 
withdrawable  accounts,  in  a  savings 
association. 

9S63.10    Reports  of  change  In  ctitef 
executive  officer  or  directory  other  reports; 
form  and  fWng  of  such  reports. 

(a)  Definitions  used  in  this  section — 
(1)  Control.  The  term  "control"  means 
power,  directly  or  indirectly,  to  direct 
the  management  or  poUdes  of  a  savings 
assodation  or  to  vote  25  percent  or  more 
of  any  class  of  the  voting  stock  or  voting 
rights  in  a  savings  assodation. 
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(2)  Savings  association.  The  term 
"savings  association"  means  a  savings 
association,  whether  in  mutual  or  stock 
fonn.  and  any  savings  and  loan  holding 
company  as  defined  in  section  10  of  the 
Home  Owners'  Loan  Act 

(3)  Stock.  The  tenn  "stock"  means  any 
permanent  or  guaranty  stock  or  other 
noDwithdrawable  account,  share,  or 
equity  security  in  a  savings  association. 

(4)  Voting  stock.  The  term  "voting 
stock"  means  any  stock  which  carries 
voting  rights. 

(5)  Voting  rights.  The  term  "voting 
rights"  means  any  proxies,  consents,  or 
authorizations  which  give  the  holder(8) 
the  right  to  vote  with  respect  to  shares 
of  voting  stock  or  withdrawable 
accounts  in  a  savings  association. 

(b)  Reports  of  change  in  chief 
executive  officer  or  director.  Whenever 
a  change  resulting  in  control  or  a  change 
in  control  of  a  savings  association  has 
occurred  concurrently  with  or  within  60 
days  after  or  12  months  before  a  change 
or  replacement  of  the  chief  executive 
officer  or  any  director  of  the  savings 
association,  a  report  shall  be  filed 
containing  the  following: 

(1)  The  name  of  the  new  chief 
executive  officer  or  director; 

(2)  The  effective  date  of  the  person's 
appointment  or  election;  and 

(3)  A  statement  of  the  person's  past 
and  current  business  and  professional 
affiliations. 

(c)  Form  and  filing  of  reports.  (1) 
Unless  otherwise  specified  by  the 
Office,  a  report  required  by  S  563.181  of 
this  part  or  this  section  S  563.183  shall 
be  by  letter  signed  by  the  officer  making 
the  report  with  the  original  and  two 
copies  to  the  District  Director  or  his  or 
her  designee. 

(2]  Such  a  report  shall  be  made  by  the 
president  or  other  chief  executive  officer 
of  the  savings  association. 

(3)  Such  a  report  shall  be  filed  within 
15  days  after  the  person  making  it  learns 
of  the  change  in  control  or  the  activity 
which  necessitates  filing  the  report, 
except  that  a  report  required  under 
paragraph  (b)  of  this  section  shall  be 
filed  within  15  days  after  the  effective 
date  of  the  change  or  replacement  of  the 
chief  executive  officer  or  director,  or 
within  15  days  after  the  officer  making 
the  report  obtains  knowledge  of  the 
change  or  replacement,  whichever 
occurs  later. 

(d)  Other  reports.  The  Office  may  also 
require  savings  associations  and 
Individuals  or  other  persons  who  have 
or  have  had  any  connection  with  the 
management  of  any  savings  association, 
including  any  present  or  former  director, 
officer,  controlling  person,  or  agent  of  a 
savings  association,  to  provide  such 
periodic  or  other  reports  as  it  may 


determine  to  be  necessary  or 
appropriate  for  protection  of  investors 
or  the  Office. 

$563,190    Bonds  for  (lr«ctors.  Officers, 
•mptoysos,  and  agents;  form  of  snd 
■mount  of  bonds. 

(a)  Each  savings  association  shall 
maintain  bond  coverage  with  a  bonding 
company  acceptable  to  the  Office,  using 
the  standards  set  out  in  {  571.14  of  this 
subchapter,  in  the  form  known  as 
Standard  Form  No.  22  or  its  equivalent. 
The  bond  shall  cover  each  director, 
officer,  employee  and  agent  who  has 
control  over  or  access  to  cash  or 
securities  of  such  savings  association. 
Such  coverage  shall  be  maintained  in 
the  minimum  amount  set  forth  below, 
computed  on  a  base  consisting  of  the 
total  assets  of  the  savings  association 
plus  the  unpaid  balance  of  loans  which 
it  has  contracted  to  service  for  others. 
The  savings  association's  board  of 
directors  must  specifically  approve  any 
riders  to  Standard  Form  22  and  the 
approval  of  any  rider  must  be  set  forth 
in  the  minutes  of  the  meeting  at  which 
the  board  of  directors  approves  that 
rider. 


Baae 


Not  over  S300.000.. 


$300,001  to  SI  .000.000. 


S1. 000.001  to 
$10,000,000. 


S10.000.001  to 
$230,000,000. 


$30,000,001  to 
$60,000,000. 


$60,000,001  to 
$100,000,000. 


$100,000,001  and  over. 


Minimum  bond 


person  or  caused  by  the  same  persons 
acting  in  collusion  or  combination  in 
cases  in  which  such  losses  result  from 
dishonesty  of  employees  (as  defined  in 
the  bond).  A  deductible  shall  not  exceed 
an  amount  determined  according  to  the 
following  schedule: 


$15,000  plus  $7,500  tor 
each  $100,000  or 
traction  ttwreof  over 
$100,000. 

$45,000  ptus  $15,000  tor 
each  $100,000  or 
fraction  tt)ereof  over 
$400,000. 

$150,000  ptus  $30,000 
tor  each  S1 .000,000  or 
fraction  thereof  over 
$2,000,000. 

$450,000  ptus  $60,000 
for  each  $5,000,000  or 
fractioo  tt>ereof  over 
$15,000,000. 

$705,000  plus  $75,000 
tor  each  $10,000,000 
or  fraction  thereof  over 
$40,000,000. 

S»45,000  ptus  $90,000 
for  each  $15,000,000 
or  fraction  thereof  over 
$70,000,000. 

$1,230,000  phJ«  $105,000 
for  each  $25,000,000 
or  fraction  ttwreof  over 
$125,000,000. 


(b)  No  savings  association  shall  be 
required  to  maintain  such  bond 
coverage  in  an  amoimt  greater  than 
$3,000,000.  Such  bond  coverage  may 
provide  for  a  deductible  amount  from 
any  loss  which  otherwise  would  be 
recoverable  from  the  bonding  company. 
A  deductible  amoimt  may  be  applied 
separately  to  one  or  more  insuring 
agreements.  The  bond  shall  not  provide 
for  more  than  one  deductible  amotmt 
from  all  losses  caused  by  the  same 


Baae 


$75,000,000  and  under.. 
$75,000,001  to 
$250,000,000. 
Over  $250,000.000 


Parmiasible  deductibla 


$50,000. 

$25,000    plus    .0005    o( 

beae  over  $25  million. 
$137,500    plus    .0001    of 

beae  over  $250  miHion. 


(c)  If  the  accounting  records  of  a 
savings  association  are  maintained  and 
serviced  by  a  data  processing 
organization,  that  organization,  while 
performing  such  data  processing 
services,  must  be  covered  as  an 
employee  luider  the  savings 
association's  bond. 

(d)  A  service  corporation  of  a  savings 
association  shall  maintain  such  bond 
coverages  as  may  be  appropriate 
considering  the  nature  of  its  activities 
and  the  practice  of  other  corporation^ 
engaged  in  similar  activities. 

S  563.191    Bonds  for  agents. 

In  lieu  of  the  bond  provided  in 
§  563.190  of  this  part  in  the  case  of 
agents  appointed  by  a  savings 
association,  a  fidelity  bond  may  be 
provided  in  an  amount  at  least  ^Arice  the 
average  monthly  collections  of  such 
agents,  provided  such  agents  shall  be 
required  to  make  settlement  with  the 
savings  association  at  least  monthly, 
and  provided  such  bond  is  approved  by 
the  board  of  directors  of  the  savings 
association.  No  bond  need  be  obtained 
for  any  agent  that  is  a  financial 
institution  insured  by  the  Federal 
Deposit  Insiuance  Corporation. 

S  563.192    Safe  deposit  buslnsss. 

The  bond  or  bonds  required  by  this 
section  shall  protect  the  savings 
association  with  respect  to  the  operation 
of  any  safe  deposit  business  transacted 
by  such  savings  association.  Each  such 
savings  association  shall  either 

(a)  Validly  limit  the  replacement  or 
loss  value  of  the  contents  of  each  box  to 
an  amoimt  not  more  than  $1,000  or 

(b)  Carry  additional  insurance  of  a 
type  protecting  the  savings  association 
against  any  and  all  legal  habilities 
arising  out  of  the  rental  of  safe  deposit 
boxes  in  minimiim  amounts  as  follows: 
$25,000  for  any  number  of  boxes  up  to 
100,  plus  $1,000  for  each  additional  20 
boxes,  or  fraction  thereof,  available  for 
rent,  up  to  a  maximimi  coverage  of 
$100,000;  and  shall  not  contractually 


Federal  Register  /  Vol.  54.  No.  229  /  Thursday.  November  30,  1989  /  Rules  and  Regulations     49595 


incur  liabilities  beyond  the  general 
liabilities  incident  to  the  conduct  of  such 
business. 

Subpart  H— Accounting 

§  563.231    Premiums  and  discounts  with 
respect  to  loans. 

(a)  Purchase  at  a  premium.  A 
premiiun  paid  by  a  savings  association 
in  connection  with  the  acquisition  of  a 
loan  shall  be  accounted  for  in 
accordance  with  generally  accepted 
accounting  principles. 

(b)  Purchase  at  a  discount  If  a 
savings  association  purchases  a  loan  at 
discount,  the  discount  shall  be  differed 
by  a  credit  to  an  account  descriptive  of 
deferred  income  and  shall  thereafter  be 
credited  to  income  in  accordance  with 
generally  accepted  accounting 
principles. 

$563,232    [Reserved] 

S  563.233    Accounting  prtncipiss  and 
procedures. 

For  purposes  of  examination  by  and 
reports  to  the  Office  and  of  compliance 
with  this  subchapter,  each  savings 
association  and  service  corporation 
shall: 

(a)  Employ  such  specific  principles  or 
procedures  on  particular  accounting  or 
reporting  matters  as  the  Office  may 
require  by  regulation  or  otherwise;  and 

(b)  Prepare  and  maintain  such  books 
and  records  as  will  support  its  financial 
statements  and  reports  to  the  Office  and 
readily  permit  reconciliation  of  such 
statements  and  reports  with  its  books 
and  records;  and 

(c)  By  no  later  than  the  period 
beginning  on  or  after  January  1, 1989,  all 
unaudited  financial  statements  and 
financial  reports  to  the  Office  shall  be 
prepared  on  the  basis  of  generally 
accepted  accounting  principles,  except 
that  loan  losses  and  gains  deferred 
pursuant  to  S  563c.l4  of  this  subchapter 
may  be  included  on  such  financial 
statements  and  reports,  and  investments 
in  shares  of  open-end  management 
companies,  as  defined  in  S  566.1(g)(8)  of 
this  subchapter,  may  be  carried  at 
historical  cost  in  such  statements  and 
reports.  All  such  financial  statements 
and  reports  shall  include  a  full  and  fair 
disclosure  of  the  reconciUation  of 
modified  equity  capital,  as  defined  in 

S  567.1(a)  of  this  subchapter,  to 
regulatory  capital,  as  defined  in  §  567.1 
of  this  subchapter.  Loan  losses  and 
gains  deferred  pursuant  to  S  563c.l4  of 
this  subchapter,  and  investments  in 
shares  of  open-end  management 
investment  companies,  as  defined  in 
9  566.1(g)(8)  of  this  subchapter, 
accounted  for  at  historical  cost  may  be 
reported  on  such  financial  statements 


and  reports  only  for  and  until  the  last 
reporting  period  of  1993. 

(d)  By  no  later  than  the  period 
beginning  on  or  after  January  1. 1989, 
Statements  of  Condition  shall  be 
prepared  on  the  basis  of  generally 
accepted  accounting  principles,  except 
that  loan  losses  and  gains  deferred 
pursuant  to  9  563c.l4  of  this  subchapter 
may  be  included  on  such  Statements  of 
Condition,  and  investments  in  shares  of 
open-end  management  companies,  as 
defined  in  9  566.1(g)(8)  of  this 
subchapter,  may  be  carried  at  historical 
cost  on  such  Statements  of  Condition. 
All  such  Statements  of  Condition  shall 
include  a  full  and  fair  disclosure  of  the 
reconciliation  of  modified  equity  capital, 
as  defined  in  9  567.1  (a)  of  this 
subchapter  with  regulatory  capital,  as 
defined  in  9  567.1  of  this  subchapter. 
Loan  gains  and  losses  deferred  pursuant 
to  9  563C.14  of  this  subchapter,  and 
investments  in  shares  of  open-end 
management  companies,  as  defined  in 
9  566.1(g)(8)  of  this  subchapter, 
accounted  for  at  historical  cost,  may  be 
reported  only  for  and  until  the  last 
period  of  1993.  Each  statement  of 
condition  shall  include  in  bold  type  in 
the  body  of  the  statement  the  following 
language:  "Federal  Deposit  Insurance 
Corporation"  ("FDIC"),  an  agency  of  the 
U.S.  government  insures  all  depositors 
up  to  $100,000  in  accordance  with  the 
rules  and  the  regulations  of  the  FDIC." 
In  addition,  the  footnote  reconcihation 
of  equity  capital  to  regulatory  capital 
contained  in  such  statements  shall 
include  the  following  language: 
"Regulatory  capital  is  the  basis  by 
which  the  Office  determines  whether  a 
savings  association  is  insolvent  and 
whether  a  savings  association  is 
meeting  its  regulatory  capital 
requirement" 

(e)(1)  A  savings  association  seeking  to 
delay  its  compliance  with  the  uniform 
accounting  standards  set  forth  in  this 
9  563.233  or  9  567.1  of  this  subchapter 
shall  file  a  plan  with  its  District 
Director. 

(2)  The  plan  shall  set  forth  the 
following: 

(i)  The  specific  components  of  the 
uniform  accounting  standards  with 
which  the  savings  association  is  unable 
to  comply  ("excepted  components"); 

(ii)  A  timetable  setting  forth  the  date, 
in  no  event  later  than  December  31. 
1993,  by  which  the  savings  association 
proposes  to  comply  with  each  excepted 
component  and 

(iii)  Any  other  information  that  the 
savings  association  believes  is  relevant 
to  its  determination  that  it  is  not  feasible 
for  the  savings  association  to  comply 
with  each  excepted  component 


(3)(i)  The  District  Director  shall  act  on 
such  plans  in  accordance  with  the 
guidelines  set  forth  at  9  571.12  of  this 
subchapter. 

(ii)  In  reviewing  a  plan,  the  District 
Director  shall  consider  all  relevant 
information,  including,  but  not  limited 
to. 

(A)  The  savings  association's  plan 
submitted  pursuant  to  this  section; 

(B)  Other  infomation  available  to  the 
District  Director  Tegarding  the  savings 
association; 

(C)  The  ability  of  other  savings 
associations  in  the  region  to  comply 
with  the  imiform  accounting  standards; 
and 

(D)  The  extent  to  which  any  relevant 
grandfathering  or  phase-in  of  the 
uniform  accoimting  standards  affects 
any  excepted  component  in  the  savings 
association's  plan. 

(4)  In  the  event  that  the  District 
Director  disapproves  a  plan  for  delayed 
compliance  in  whole  or  in  part  the 
savings  association  may  appeal  the 
disapproval  to  the  Office  within  thirty 
days  of  the  disapproval.  The  Office  shall 
act  on  such  appeal  in  accordance  with 
the  guidelines  set  forth  at  9  571.12  of  this 
subchapter.  The  Office,  in  reviewing  the 
disapproval,  shall  take  into 
consideration  all  relevant  factors, 
including  those  listed  in  paragraph  (e)  of 
this  section. 

$  563.234    Accounting  for  trout><ed  deM 
restructuring. 

(a)  If  a  savings  association  engages  in 
troubled  debt  restructuring  with  respect 
to  any  loan  by  the  savings  association 
and  the  troubled  debt  restructuring 
complies  with  Statement  of  Financial 
Accounting  Standards  Numbered  5  and 
Statement  of  Financial  Accounting 
Standards  Numbered  15  (as  issued  by 
the  Financial  Accounting  Standards 
Board),  the  savings  association  shall 
account  for  the  effects  of  the  troubled 
debt  restructuring  and  its  investment  in 
the  original  debt  instnunent  (or  other 
agreement  that  is  subject  to  such 
restructuring)  in  the  manner  provided  in 
those  statements  and  in  a  manner 
consistent  with  the  AlCPA  Industry 
Guide  for  Savings  and  Loan 
Associations.  Guidelines  for  use  by 
savings  associations  in  accounting  for 
troubled  debt  restructurings  are  set  forth 
in  9  571.18  of  this  subchapter. 

(b)  Savings  associations  shall  report 
restructured  loans  in  all  monthly  and 
quarterly  reports  to  the  Office. 
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PART  563b— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

Sec. 

563b.l    Scope  of  part 

Seabut    Definitions. 

Subpart  A— Standard  Conversions 

563b.3    General  principles  for  conversions. 
563b.4    Notice  of  filing;  public  statements: 

confidentiality. 
.■i63b.5    Solicitation  of  proxies;  proxy 

statement. 
563b.6    Vote  by  members. 
563b.7    Pricing  and  sale  of  seoirities. 
563b.8    Procedural  requirements. 
563b.9    Conversion  of  a  savings  association 

in  connection  with  the  formation  of  a 

holding  company. 
563b.l0    Conversion  of  a  savings  association 

in  coimection  with  an  acquisition  by  an 

existing  holding  company;  conversion  of 

a  savings  association  through  merger 

%vith  an  existing  stock  savings 
>  association. 

Subpart  B — [Reserved] 

Subpart  C— Voluntary  Supervisory  Stock 
Conversions 

563b.20    Scope  of  subpart. 

563b.21    Voluntary  supervisory  conversions. 

563b.22    Purpose  of  subpart. 

563b.23    AuUiorization  of  supervisory 

conversions. 
563b.24    Qualification  for  supervisory 

conversion  of  SAIF-insured  savings 

associations. 
563b.25    Qualification  for  supervisory 

conversion  of  BIF-insured  savings 

associations. 
S63b.26    Viability  of  converted  savings 

association. 
563b.27    Application  for  voluntary 

supervisory  stock  conversion. 
563b.28    Procedural  requirements. 
563b.29    Conditions  of  approval. 
563b.30    Sale  of  conversion  stock. 
5e3b.31    Expenses. 
563b.32    Employment  contracts. 

Subpart  D— Guidellrtes  for  Modified 
Conversions 

563b.34    Scope  of  subpart 
563b.35    Modified  stock  conversion. 
563b.38    Purpose  of  subpart. 
563b.37    Qualification  for  modified 

conversion. 
563b.38    Authorization  of  modified 

conversion. 
563b.39    Application  for  modified 

conversion. 
563b.40    Sale  of  stock. 
563b.41    Procedural  requirements. 

Subpart  E— Forms 

563b.l00    Form  AC — Application  for 

Conversion. 
563b.l(n    Form  PS— Proxy  StatemenU. 
563b.l02    Form  OC— Offering  Circulars. 

Authority:  Sees.  2,  5.  48  Stat.  128. 132,  as 
amended  (12  U.S.C  1462, 1464):  sec.  3,  as 
added  by  sec.  301. 103  Stat  278  (12  U.S.C 
1462a]:  sec.  4,  as  added  by  sec.  301. 103  SUt 
280  (12  U.S.C.  1463):  sec.  10.  as  added  by  sec. 
301, 103  Stat  318  (12  U.S.C.  1467a):  sees.  3, 


12-14.  23,  48  Stat  882,  892,  894-895.  901.  as 
amended  (15  U.S.C.  78c  1-n.  w). 

§  563b.1    Scop*  of  part 

(a)  General.  Except  as  the  Office  may 
otherwise  determine,  the  provisions  of 
this  part  shall  exclusively  govern  the 
conversion  of  mutual  savings 
associations  to  capital  stock 
associations,  and  no  mutual  savings 
association  shall  convert  to  the  capital 
stock  form  without  the  prior  written 
consent  of  the  Office.  The  Office  may 
grant  a  waiver  in  writing  from  any 
requirement  of  this  part  for  good  cause 
shown. 

(b)  Provisions  of  prescribed  forms. 
Any  provision  in  a  form  prescribed 
under  this  part  and  covering  the  same 
subject  matter  as  any  provision  of  this 
part  shall  have  the  same  force  and  effect 
as  if  it  were  a  provision  of  this  part 
except  as  it  relates  to  information  not 
deemed  material. 

(c)  Conflicts  with  State  law.  (1)  In  the 
event  an  applicant  finds  that  compliance 
with  any  provision  of  this  part  would  be 
in  conflict  with  applicable  State  law.  the 
applicant  may  file  a  written  request  for 
waiver  of  compliance  with  such 
provision  by  the  Office.  Such  request 
may  be  incorporated  in  the  application 
for  conversion;  otherwise,  the  applicant 
shall  file  four  copies  of  such  request. 

(2)  In  making  any  such  request,  the 
applicant  shall: 

(i)  Specify  the  provision  or  provisions 
of  this  part  with  respect  to  which  the 
applicant  desires  waiver 

(ii)  Furnish  an  opinion  of  counsel 
demonstrating  that  applicable  State  law 
is  in  conflict  with  the  specified  provision 
or  provisions  of  this  part,  and 

(iii)  Demonstrate  that  the  requested 
waiver  would  not  result  in  any  effects 
that  would  be  inequitable  or  detrimental 
to  the  applicant,  its  account  holders  or 
other  savings  associations  or  be 
contrary  to  the  public  interest. 

S563b.2    Definitions. 

(a)  As  used  in  this  part  and  in  the 
forms  under  this  part  the  following 
definitions  apply,  unless  the  context 
otherwise  requires: 

(1)  Acting  in  concert  The  term  "acting 
in  concert"  shall  be  defined  as  provided 
in  S  574.2(c). 

(2)  Affiliate.  An  "affiliate"  of,  or  a 
person  "affiUated"  with,  a  specified 
person,  is  a  person  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled 
by,  or  is  under  common  control  with,  the 
person  specified. 

(3)  Amount.  The  term  "amount",  when 
used  in  regard  to  securities,  means  the 
principal  amount  if  relating  to  evidences 
of  indebtedness,  the  number  of  shares  if 


relating  to  shares,  and  the  number  of 
units  if  relating  to  any  other  kind  of 
security. 

(4)  Applicant.  An  "applicant"  is  a 
savings  association  which  has  appUed 
to  convert  pursuant  to  this  part 

(5)  Associate.  The  term  "associate", 
when  used  to  indicate  a  relationship 
with  any  person,  means: 

(i)  Any  corporation  or  organization 
(other  than  the  appHcant  or  a  majority- 
owned  subsidiary  of  the  applicant]  of 
which  such  person  is  an  officer  or 
partner  or  is,  directly  or  indirectly,  the 
beneficial  owner  of  10  percent  or  more 
of  any  class  of  equity  securities. 

(ii)  Any  trust  or  other  estate  in  which 
such  person  has  a  substantial  beneficial 
interest  or  as  to  which  such  person 
serves  as  trustee  or  in  a  similar  fiduciary 
capacity,  except  that,  for  the  purposes  of 
S  563b.3  (c)(6),  (c)(7).  (c)(9).  and  (d)(4).  it 
does  not  include  any  tax-qualified 
employee  stock  benefit  plan  or  non-tax- 
qualified  employee  stock  benefit  plan  in 
which  a  person  has  a  substantial 
beneficial  interest  or  serves  as  a  trustee 
or  in  a  similar  fiduciary  capacity,  and 
that,  for  the  purposes  of  S  563b.3(c)(8),  it 
does  not  include  any  tax-qualified 
employee  stock  benefit  plan,  and 

(iii)  Any  relative  or  spouse  of  such 
person,  or  any  relative  of  such  spouse, 
who  has  the  same  home  as  such  person 
or  who  is  a  director  or  officer  of  the 
applicant  or  any  of  its  parents  or 
subsidiaries. 

(6)  Association  members.  The  term 
"association  members"  refers  to  persons 
who,  pursuant  to  the  charter  or  bylaws 
of  the  applicant,  are  eligible  to  vote  at 
the  applicant's  meeting  at  which 
conversion  will  be  voted  upon. 

(7)  BIF.  The  term  "BIT'  means  the 
Bank  Insurance  Fund,  as  estabUshed  by 
the  Federal  Deposit  Insurance  Act.  12 
U.S.C.  1811  et  seq. 

(8)  Broker.  The  term  "broker"  means 
any  person  engaged  in  the  business  of 
effecting  transactions  in  securities  for 
the  account  of  others. 

(9)  Capital  stock.  The  term  "capital 
stock"  includes  permanent  stock, 
guaranty  stock,  permanent  reserve 
stock,  or  any  similar  certificate 
evidencing  nonwithdrawable  capital. 

(10)  Charter.  The  term  "charter" 
includes  articles  of  incorporation, 
articles  of  association,  or  any  similar 
instrument  as  amended,  effecting  (either 
with  or  without  filing  with  any 
governmental  agency)  the  organization 
or  creation  of  an  incorporated  or 
unincorporated  person. 

(11)  Control.  The  term  "control" 
(including  the  terms  "controlling", 
"controlled  by",  and  "under  common 
control  with")  means  the  possession. 
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directly  or  indirectly,  of  the  power  to 
direct  or  cause  the  direction  of  the 
management  and  policies  of  a  person, 
whether  through  the  ownership  of  voting 
securities,  by  contract,  or  otherwise. 

(12)  Dealer.  The  term  "dealer"  means 
any  person  who  engages  either  for  all  or 
part  of  his  or  her  time,  directly  or 
indirectly,  as  agent,  broker,  or  principal 
in  the  business  of  offering,  buying, 
selling,  or  otherwise  dealing  or  trading 
in  securities  issued  by  another  person. 

(13)  Director.  The  term  "director" 
means  any  director  of  a  corporation  or 
any  person  performing  similar  functions 
with  respect  to  any  organization 
whether  incorporated  or  unincorporated. 

(14)  District  Director.  The  term 
"District  Director"  means  the  senior 
representative  of  the  Director  of  the 
Office  of  Thrift  Supervision  for  all 
matters  dealing  with  examination  and 
supervision  of  savings  associations  in 
the  district  in  which  the  converting 
savings  association  has  its  principal 
office. 

(15)  Eligibility  record  date.  The  term 
"eligibility  record  date"  means  the 
record  date  for  determining  eligible 
account  holders  of  a  converting 
association. 

(16)  Eligible  account  holder.  The  term 
"eligible  account  holder"  means  any 
person  holding  a  quahfying  deposit  as 
determined  in  accordance  with 

§  563b.3(e). 

(17)  Employee.  The  term  "employee" 
does  not  include  a  director  or  officer. 

(18)  Equity  security.  The  term  "equity 
security"  means  any  stock  or  similar 
security;  or  any  security  convertible, 
with  or  without  consideration,  into  such 
a  security,  or  carrying  any  warrant  or 
right  to  subscribe  to  or  purchase  such 
security;  or  any  such  warrant  or  right 

(19)  FDIC.  The  term  "FDIC"  means  the 
Federal  Deposit  Insurance  Corporation, 
as  established  by  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1811  et  seq. 

(20)  Market  Maker.  The  term  "market 
maker"  means  a  dealer  who,  with 
respect  to  a  particular  security: 

(i)  Regularly  publishes  bona  fide, 
competitive  bid  and  offer  quotations  in  a 
recognized  inter-dealer  quotation 
system;  or 

(ii)  Furnishes  bona  fide  competitive 
bid  and  offer  quotations  on  request;  and 

(iii)  Is  ready.  wiUing  and  able  to  effect 
transactions  in  reasonable  quantities  at 
his  or  her  quoted  prices  with  other 
brokers  or  dealers. 

(21)  Material.  The  term  "material", 
when  used  to  qualify  a  requirement  for 
the  furnishing  of  information  as  to  any 
subject,  limits  the  information  required 
to  those  matters  as  to  which  an  average 
prudent  investor  ought  reasonably  to  be 
informed  before  purchasing  an  equity 


security  of  the  applicant  or  matters  as 
to  which  an  average  prudent  association 
member  ought  reasonably  to  be 
informed  in  voting  upon  the  plan  of 
conversion  of  the  appUcant 

(22)  Member.  The  term  "member" 
means  any  person  qualifying  as  a 
member  of  a  savings  association 
pursuant  to  its  charter  or  bylaws. 

(23)  Offer.  The  term  "offer",  "offer  to 
sell",  or  "offer  of  sale"  shall  include 
every  attempt  or  offer  to  dispose  of.  or 
solicitation  of  an  offer  to  buy.  a  security 
or  interest  in  a  security,  for  value.  These 
terms  shall  not  include  preliminary 
negotiations  or  agreements  between  an 
appUcant  and  any  underwriter  or  among 
imderwriters  who  are  or  are  to  be  in 
privity  of  contract  with  an  applicant. 

(24)  Office.  The  term  "Office"  means 
the  Office  of  Thrift  Supervision. 

(25)  Officer.  The  term  "officer"  means 
the  chairman  of  the  board,  president, 
vice-president,  secretary,  treasurer  or 
principal  financial  officer,  comptroller  or 
principal  accounting  officer,  and  any 
other  person  performing  similar 
functions  with  respect  to  any 
organization  whether  incorporated  or 
unincorporated. 

(26)  Person.  The  term  "person"  means 
an  individual,  a  corporation,  a 
partnership,  an  association,  a  joint-stock 
company,  a  trust,  any  unincorporated 
organization,  or  a  government  or 
pohtical  subdivision  thereof. 

(27)  Proxy.  The  term  "proxy"  includes 
every  form  of  authorization  by  which  a 
person  is,  or  may  be  deemed  to  be, 
designated  to  act  for  an  association 
member  in  the  exercise  of  his  or  her 
voting  rights  in  the  affairs  of  a  savings 
association.  Such  an  authorization  may 
take  the  form  of  failure  to  dissent  or 
object. 

(28)  Purchase.  The  terms  "purchase" 
and  "buy"  include  every  contract  to 
purchase,  buy,  or  otherwise  acquire  a 
security  or  interest  in  a  security  for 
value. 

(29)  SAIF.  The  term  "SAIF'  means  the 
Savings  Association  Insurance  Fund,  as 
established  by  the  Federal  Deposit 
Insurance  Act.  12  U.S.C.  1811  et  seq. 

(30)  Sale.  The  terms  "sale"  and  "sell" 
include  every  contract  to  sell  or 
otherwise  dispose  of  a  security  or 
interest  in  a  security  for  value;  but  such 
terms  do  not  include  an  exchange  of 
securities  in  connection  with  a  merger  or 
acquisition  approved  by  the  Office. 

(31)  Savings  account  The  term 
"savings  account"  has  the  same 
meaning  as  in  part  561  of  this 
subchapter  and  includes  certificates  of 
deposit. 

(32)  Savings  association  The  term 
"savings  association"  has  the  same 


meaning  as  in  part  561  of  this 
subchapter. 

(33)  Security.  The  term  "security" 
includes  any  note,  stock,  treasury  stock, 
bond,  debenture,  transferable  share, 
investment  contract  voting  trust 
certificate,  or  in  general,  any  instrument 
commonly  known  as  a  "security";  or  any 
certificate  of  interest  or  participation  in. 
temporary  or  interim  certificate  for, 
receipt  for,  or  warrant  or  right  to 
subscribe  to  or  purchase,  any  of  the 
foregoing. 

(34)  Solicitation:  solicit  The  terms 
"solicitation"  and  "soUcil"  refer  to: 

(!)  Any  request  for  a  proxy  whether  or 
not  accompanied  by  or  included  in  a 
form  of  proxy; 

(ii)  Any  request  to  execute,  not 
execute,  or  revoke  a  proxy;  or 

(iii)  The  furnishing  of  a  form  of  proxy 
or  other  communication  to  association 
members  under  circumstances 
reasonably  calculated  to  result  in  the 
procurement,  withholding,  or  revocation 
of  a  proxy. 

The  terms  do  not  apply,  however,  to  the 
furnishing  of  a  form  of  proxy  to  an 
association  member  upon  the 
unsoUcited  request  of  such  association 
member,  the  performance  of  acts 
required  by  S  563b.5(f),  or  to  the 
performance  by  any  person  of 
ministerial  acts  on  behalf  of  a  person 
soliciting  a  proxy. 

(35)  Subscription  offering.  The  term 
"subscription  offering"  refers  to  the 
offering  of  shares  of  capital  stock, 
through  nontransferable  subscription 
rights  issued  to: 

(i)  Eligible  account  holders  as  required 
by  S  563b.3(c){2); 

(ii)  Supplemental  eligible  account 
holders  as  required  by  {  563b.3(c)(4); 

(iii)  Members  entitied  to  vote  at  the 
meeting  called  to  consider  the 
conversion  as  required  by  {  563b.3(c)(5): 

(iv)  Directors,  officers  and  employees, 
as  permitted  by  §  563b.3(d)(2);  and 

(v)  Eligible  account  holders, 
supplemental  eligible  account  holders, 
and  voting  members  as  permitted  by 
9  563b.3(d)(3). 

(36)  Subsidiary.  A  "subsidiary"  of  a 
specified  person  is  an  affihate 
controlled  by  such  person,  directly  or 
indirectly  through  one  or  more 
intermediaries. 

(37)  Supplemental  eligibility  record 
date.  The  term  "supplemental  eligibiUty 
record  date"  means  the  supplemental 
record  date  for  determining 
supplemental  eligible  accoimt  holders  ot 
a  converting  association  required  by 

S  563b.3(c](4).  The  date  shall  be  the  last 
day  of  the  calendar  quarter  preceding 
the  Office's  approval  of  the  apphcation 
for  conversion. 
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(38)  Supplemental  eligible  account 
holder.  The  term  "supplemental  eligible 
account  holder"  means  any  person 
holding  a  qualifying  deposit,  except 
officers,  directors  and  their  associates, 
as  of  the  supplemental  eligibihty  record 
date. 

(39)  Tax-qualified  employee  stock 
benefit  plan.  A  "tax-qualified  employee 
stock  benefit  plan"  is  any  defined 
benefit  plan  or  defined  contribution 
plan,  such  as  an  employee  stock 
ownership  plan,  stock  bonus  plan, 
profit-sharing  plan  or  other  plan,  which, 
with  its  related  trust,  meets  the 
requirements  to  be  "qualified"  under 
section  401  of  the  Internal  Revenue 
Code.  A  "non-tax-quahfied  employee 
stock  benefit  plan"  is  any  defined 
benefit  plan  or  defined  contribution  plan 
which  is  not  so  quahfied. 

(40)  Underwriter.  The  term 
"underwriter"  means  any  person  who 
has  purchased  from  an  applicant  with  a 
view  to,  or  offers  or  sells  for  an 
applicant  in  connection  with,  the 
distribution  of  any  security,  or 
participates  or  has  a  direct  or  indirect 
participation  in  the  direct  or  indirect 
underwriting  of  any  such  imdertaking; 
but  such  term  shall  not  include  a  person 
whose  interest  is  limited  to  a 
commission  from  an  underwriter  or 
dealer  not  in  excess  of  the  usual  and 
customary  distributors'  or  sellers 
commission.  The  term  "principal 
underwriter"  means  an  underwriter  in 
privity  of  contract  with  the  appHcant  or 
other  issuer  of  securities  as  to  which  he 
or  she  is  the  underwriter. 

(b)  Terms  defined  in  other  parts  of 
this  subchapter,  when  used  in  this  part, 
shall  have  the  meanings  given  in  such 
definitions,  to  the  extent  such 
definitions  are  not  inconsistent  with  the 
definitions  contained  in  this  part,  unless 
the  context  otherwise  requires. 

Subpart  A— Standard  Conversions 

§  563b.3    General  principles  for 
conversions. 

(a)  Applicability  of  subpart  The 
provisions  of  this  subpart  shall  govern 
conversions  undertaken  pursuant  to  any 
other  subpart  of  this  part  unless  clearly 
inapphcable. 

(b)  General  requirements.  No 
application  for  conversion  shall  be 
approved  by  the  Office  if; 

(1)  The  plan  of  conversion  adopted  by 
the  applicant's  board  of  directors  is  not 
in  accordance  with  the  provisions  of  this 
part; 

(2)  The  conversion  would  cause  the 
appUcant  to  fail  to  meet  any  regulatory 
capital  requirement  of  S  567.2  of  this 
subchapter. 


(3)  The  conversion  may  result  in  a 
taxable  reorganization  of  the  applicant 
under  the  Internal  Revenue  Code  of 
1986,  as  amended;  or 

(4)  The  converted  association  would 
not  have  its  accounts  insured  by  the 
FDIC. 

(c)  Required  provisions  in  plan  of 
conversion.  The  plan  of  conversion 
shaU: 

(1)  Provide  that  the  converting  savings 
association  shall  issue  and  sell  its 
capital  stock  at  a  total  price  equal  to  the 
estimated  pro /ormo  market  value  of 
such  stock  in  the  converted  savings 
association,  based  on  an  independent 
valuation,  as  provided  in  S  563b.7. 

(2)  Provide  that  each  eligible  account 
holder  shall  receive,  without  payment, 
nontransferable  subscription  rights  to 
purchase  capital  stock  in  an  amoimt 
equal  to  the  greater  of  the  maximimi 
purchase  limitation  established  for  the 
public  offering  or  the  direct  community 
offering  pursuant  to  paragraph  (c)(6)  or 
(d)(4]  of  this  section,  one-tenth  of  one 
percent  of  the  total  offering  of  shares,  or 
15  times  the  product  (rounded  down  to 
the  next  whole  number)  obtained  by 
multiplying  the  total  number  of  shares  of 
capital  stock  to  be  issued  by  a  fraction 
of  which  the  numerator  is  the  amount  of 
the  qualifying  deposit  of  the  eligible 
account  holder  and  the  denominator  is 
the  total  amount  of  qualifying  deposits 
of  all  eligible  account  holders  in  the 
converting  savings  association. 

(i)  In  the  event  of  an  oversubscription 
to  capital  stock  pursuant  to  this 
paragraph  (c)(2),  shares  shall  be 
allocated  among  subscribing  eligible 
account  holders  so  as  to  permit  each 
such  account  holder,  to  the  extent 
possible,  to  purchase  a  number  of  shares 
sufficient  to  make  his  or  her  total 
allocation  equal  to  100  shares. 

(ii)  Any  shares  not  allocated  in 
accordance  with  paragraph  (c)(2)(i)  of 
this  section  shall  be  allocated  among  the 
subscribing  eligible  account  holders  on 
such  equitable  basis,  related  to  the 
amounts  of  their  respective  qualifying 
deposits,  as  may  be  provided  in  the  plan 
of  conversion. 

(3)  Nontransferable  subscription 
rights  to  purchase  capital  stock  received 
by  officers  and  directors  and  their 
associates  of  the  converting  savings 
association  based  on  their  increased 
deposits  in  the  converting  association  in 
the  one  year  period  preceding  the 
eligibility  record  date  shall  be 
subordinated  to  all  other  subscriptions 
involving  the  exercise  of 
nontransferable  subscription  rights  to 
purchase  shares  pursuant  to  paragraph 
(c)(2)  of  this  section. 

(4)  Provide  that,  in  plans  involving  an 
eligibility  record  date  that  is  more  than 


15  months  prior  to  the  date  of  the  latest 
amendment  to  the  application  for 
conversion  filed  prior  to  the  Office's 
approval,  a  supplemental  eligibility 
record  date  be  determined  whereby 
each  supplemental  eligible  account 
holder  of  the  converting  association 
shall  receive,  without  payment, 
nontransferable  subscription  rights  to 
purchase  capital  stock  in  an  amount 
equal  to  the  greater  of  the  maximum 
purchase  limitation  established  for  the 
public  offerin.g  or  the  direct  community 
offering  pursuant  to  paragraph  (c)(6)  or 
(d)(4)  of  this  section,  one-tenth  of  one 
percent  of  the  total  offering  of  shares,  or 
15  times  the  product  (rounded  down  to 
the  next  whole  niunber)  obtained  by 
multiplying  the  total  number  of  shares  of 
capital  stock  to  be  issued  by  a  fraction 
of  which  the  numerator  is  the  amount  of 
the  qualifying  deposit  of  the 
supplemental  eligible  account  holder 
and  the  denominator  is  the  total  amount 
of  the  qualifying  deposits  of  all 
supplemental  eligible  account  holders  in 
the  converting  savings  association  on 
the  supplemental  eligibiUty  record  date. 

(i)  Subscription  rights  received 
pursuant  to  this  paragraph  (c)(4)  shall  be 
subordinated  to  all  rights  received  by 
eligible  account  holders  to  purchase 
shares  pursuant  to  paragraphs  (c)(2)  and 
(c)(3)  of  this  section. 

(ii)  Any  nontransferable  subscription 
rights  to  purchase  shares  received  by  an 
eligible  account  holder  in  accordance 
with  paragraph  (c)(2]  of  this  section 
shall  be  applied  in  partial  satisfaction  of 
the  subscription  rights  to  be  distributed 
pursuant  to  this  paragraph  (c)(4)  of  this 
section. 

(iii)  In  the  event  of  an 
oversubscription  to  capital  stock 
pursuant  to  this  paragraph  (c)(4),  shares 
shall  be  allocated  among  the  subscribing 
supplemental  eligible  account  holders  so 
as  to  permit  each  such  supplemental 
account  holder,  to  the  extent  possible,  to 
purchase  a  number  of  shares  sufficient 
to  make  his  or  her  total  allocation 
(including  the  number  of  shares,  if  any, 
allocated  in  accordance  with  paragraph 
(c)(2)  of  this  section)  equal  to  100  shares. 

(iv)  Any  shares  not  allocated  in 
accordance  with  paragraph  (c)(4)(iii)  of 
this  section  shall  be  allocated  among  the 
subscribing  supplemental  eligible 
account  holders  on  such  equitable  basis, 
related  to  the  amounts  of  their 
respective  qualifying  deposits,  as  may 
be  provided  in  the  plan  of  conversion. 

(5)  Provide  that  association  voting 
members  who  are  not  either  eligible 
account  holders  or  supplemental  eligible 
account  holders  shall  receive,  without 
payment,  nontransferable  subscription 
rights  to  purchase  capital  stock  in  an 


amount  equal  tathe  greater  of  the 
maximum  purchase  limitation 
established  for  the  public  offering  or  the 
direct  conununity  offering  pursuant  to 
paragraph  (c)(e)  or  (d)(4)  of  this  section, 
or  one-tenth  of  one  percent  of  the  total 
offering  of  shares. 

(i)  Subscription  rights  received 
pursuant  to  this  paragraph  (c)(5)shall  be 
subordinated  to  all  rights  received  by 
eligible  account  holders  and 
supplemental  account  holders  to 
purchase  shares  pursuant  to  paragraphs 
(c)(2),  (c)(3),  and  (c)(4)  of  this  section. 

(ii)  In  the  event  of  an  oversubscription 
to  capital  stock  pursuant  to  this 
paragraph  (c)(5).  shares  shall  be 
allocated  among  the  subscribing  voting, 
members  on  such  equitable  basis  as 
may  be  provided  in  the  plan  of 
conversion. 

(6)  Provide  that  any  shares  of  the 
converting  savings  association  not  sold 
to  persons  with  subscription  rights  shall 
be  sold  either  in  a  public  offering 
through  an  underwriter  or  directly  by 
the  converting  savings  association  in  a 
direct  community  offering,  subject  to  the 
applicant  demonstrating  to  the  Office 
the  feasibility  of  the  method  of  sale  and 
to  such  conditions  as  may  be  provided 
in  the  plan  of  conversion.  Such 
conditions  shall  include,  but  not  be 
limited  to: 

(i)  Subject  to  the  adoption  in  the  plan 
of  conversion  of  the  optional  provision 
of  paragraph  (d)(4)  of  this  section,  a 
condition  limiting  purchases  in  the 
public  offering  or  the  direct  community 
offering  by  any  person  together  with  any 
associate  or  group  of  persons  acting  in 
concert  to  not  more  than  five  percent 
(5%)  of  the  total  offering  of  shares, 
except  that  any  one  or  more  tax- 
qualified  employee  stock  benefit  plans 
may  purchase  in  the  aggregate  net  more 
than  ten  percent  (10%)  of  the  total 
offering  of  shares  and  shall  be  entitled 
to  purchase  such  amount  regardless  of 
the  number  of  shares  to  be  purchased  by 
other  parties,  and  that  shares  held  by 
one  or  more  tax-qualified  or  non-tax- 
quahfied  employee  stock  benefit  plans 
and  attributed  to  a  person  shall  not  be 
aggregated  with  other  shares  purchased 
directly  by  or  otherwise  attributable  to 
that  person. 

(ii)  A  condition  requiring  that  orders 
for  stock  in  any  public  offering  or  direct 
community  offering  shall  first  be  filled 
up  to  a  maximum  of  two  percent  of  the 
conversion  stock  and  thereafter 
remaining  shares  shall  be  allocated  on 
an  equal  number  of  shares  per  order 
basis  until  all  orders  have  been  filled. 

(iii)  A  condition  requiring  the  stock  to 
be  offered  and  sold  in  the  public  offering 
or  the  direct  community  offering  to  be 
offered  and  sold  in  a  maimer  that  will 


achieve  the  widest  distribution  of  the 
stock. 

(iv)  A  condition  that  any  direct 
community  offering  by  the  converting 
savings  association  shall  give  a 
preference  to  natural  persons  residing  in 
the  counties  in  which  the  association 
has  an  office. 

(7)  Subject  to  the  adoption  in  the  plan 
of  conversion  of  the  optional  provision 
of  paragraph  (d)(4)  of  this  section, 
provide  that  the  total  of  shares  which 
any  person  and  any  associate  or  group 
of  persons  acting  in  concert  may 
subscribe  for  or  purchase  in  the 
conversion  shall  not  exceed  five  percent 
(5%)  of  the  total  offering  of  shares, 
except  that  any  one  or  more  tax- 
qualified  employee  stock  benefit  plans 
may  purchase  in  the  aggregate  not  more 
than  ten  percent  (10%)  of  the  total 
offering  of  shares,  and  shall  be  entitled 
to  purchase  this  quantity  regardless  of 
the  number  of  shares  to  be  purchased  by 
other  parties,  and  that  shares  held  by 
one  or  more  tax-qualified  or  non- 
qualified employee  stock  benefit  plans 
and  attributed  to  a  person  shall  not  be 
aggregated  with  shares  purchased 
directly  by  or  otherwise  attributable  to 
that  person. 

(8)  Provide  that  the  officers  and 
directors  of  the  converting  association 
and  their  associates  may  purchase  in  the 
conversion,  up  to  thirty-five  percent 
(35%)  of  the  total  offering  of  shares  of 
the  converting  association  provided  that 
the  converting  association  has  less  than 
$50  miUion  in  total  assets,  and  up  to 
twenty-five  percent  (25%)  in  the  total 
offering  of  shares  if  the  converting 
association  has  more  than  $500  million 
in  total  assets.  If  the  converting 
association  has  between  $50  million  and 
$500  million,  in  total  es&ets,  the 
maximum  percentage  shall  be  equal  to 
thirty-five  percent  (35%)  minus  one 
percent  (1%)  multiphed  by  the  quotient 
of  the  total  assets  less  $50  miUion 
divided  by  $45  million.  For  example,  for 
a  converting  association  with  $275 
million  in  total  assets,  the  percentage 
will  be  thirty  percent  (30%),  calculated 
as  thirty-five  percent  (35%)  minus  one 
percent  (1%)  multiplied  by  the  quotient 
of  $275  million  less  $50  million,  or  $225 
million,  divided  by  $45  milhon,  which 
equals  five,  or  five  percent  (5%),  which 
when  subtracted  leaves  a  difference  of 
thirty  percent  (30%).  In  calculating  the 
number  of  shares  which  may  be 
purchased,  any  shares  attributable  to 
the  officers  and  directors  and  their 
associates  but  held  by  one  or  more  tax- 
qualified  employee  stock  benefit  plans 
shall  not  be  included.  In  the  case  of 
merger  conversions  undertaken 
pursuant  to  i  563b.l0(c),  any  shares 
owned  prior  to  the  merger  conversion  by 


officers,  directors,  and  their  associates 
shall  not  be  included  in  calculating  the 
aggregate  amount  which  may  be 
purchased  by  such  persons. 

(9)  Provide  that  an  officer  or  director, 
or  his  or  her  associates,  shall  not 
purchase,  without  the  prior  written 
approval  of  the  Office,  the  capital  stock 
of  the  converted  savings  association 
except  from  a  broker  or  dealw 
registered  with  the  Seauities  and 
Exchange  Commission,  for  a  period  of 
three  years  following  the  date  of  the 
conversion;  except  that,  this  paragraph 
(c)(9)  shall  not  apply  to: 

(i)  Negotiated  transactions  involving 
more  than  one  percent  (1%)  of  the 
outstanding  capital  stock  of  the 
converted  savings  association;  or 

(ii)  Purchases  of  stock  made  by  and 
held  by  any  one  or  more  tax -qualified  or 
non-tax-quahfied  employee  stock 
benefit  plan  which  may  be  attributable 
to  individual  officers  or  directors. 

(10)  Provide  that  the  sales  price  of  die 
shares  of  capital  stock  to  be  sold  in  the 
conversion  shall  be  a  uniform  price 
determined  in  accordance  with  $  563b.7 
of  this  part;  and  specify  the  underwriting 
and/or  other  marketing  arrangements  to 
be  made  to  ensure  the  sale  of  all  shares 
not  sold  to  persons  with  subscription 
rights. 

(11)  EstabUsb  a  time  period  within 
which  the  conversion  must  be  ccnpleted 
prior  to  termination.  The  time  period 
shall  be  not  more  than  24  months  from 
the  date  the  association  members 
approve  the  plan  of  conversion  and  shall 
not  be  extended  by  the  converting 
savings  association  or  the  Office. 

(12)  Provide  that  each  savings  account 
holder  of  the  converting  savings 
association  shall' receive,  without 
payment  a  withdrawable  savings 
account  or  accounts  in  the  converted 
savix^s  association  equal  in 
withdrawable  amount  to  the  withdrawal 
value  of  such  account  holder's  savings 
account  or  accoimts  in  the  converting 
savings  association. 

(13)  Provide  for  the  establishment  and 
maintenance  of  a  hquidation  account  for 
the  benefit  of  eligible  account  holders 
and  supplemental  eligible  account 
holders  in  the  event  of  a  subsequent 
complete  liquidation  of  the  converted 
savings  association,  in  accordance  widi 
the  provis»<xi8  of  paragraph  (f)  of  this 
section.  An  association  converting  to  a 
federally  chartered  stock  savings  and 
loan  association  or  savings  bank  shall 
include  in  its  charter  the  following 
section: 

Liquidation  account  Pursuant  to  the 
requirements  of  the  Office's  regulations  (12 
CFR  Subchapter  D]  the  association  shall 
establish  and  maintain  a  liquidation  account 
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for  the  benefit  of  its  savings  account  holders 

as  of ("eligible  savers").  In  the 

event  of  a  complete  liquidation  of  the 
association,  it  shall  comply  with  such 
regulations  with  respect  to  the  amount  and 
the  priorities  on  liquidation  of  each  of  the 
association's  eligible  savers'  inchoate  interest 
in  the  Uquidation  account  to  the  extent  it  is 
still  in  existence:  Provided,  That  an  eligible 
saver's  inchoate  interest  in  the  liquidation 
account  shall  not  entitle  such  eligible  saver  to 
any  voting  rights  at  meetings  of  the 
association's  stockholders. 

(14)  Provide  for  an  eligibility  record 
date,  which  shall  be  not  less  than  90 
days  prior  to  the  date  of  adoption  of  the 
plan  by  the  converting  savings 
association's  board  of  directors. 

(15)  Provide  that  the  holders  of  the 
capital  stock  of  the  converted  savings 
association  shall  have  exclusive  voting 
rights,  unless  in  the  case  of  a  State- 
chartered  converted  savings  association 
State  law  requires  savings  account 
holders  and/or  borrowers  of  the 
converted  savings  association  to  have 
voting  rights,  in  which  case  the  charter 
of  the  converted  savings  association 
shall: 

(i)  Limit  such  voting  rights  to  the 
minimum  required  by  State  law,  and 

(ii)  Provide  for  the  management  of  the 
converted  savings  association  to  solicit 
proxies  from  such  savings  accoimt 
holders  and/or  borrowers  in  the  same 
manner  as  it  solicits  proxies  from  its 
shareholders. 

(16)  Provide  that  the  plan  of 
conversion  adopted  by  the  apphcant's 
board  of  directors  may  be  substantively 
amended  by  such  board  of  directors  as  a 
result  of  comments  from  regulatory 
authorities  or  otherwise  prior  to  the 
solicitation  of  proxies  from  members  to 
vote  on  the  plan  and  at  any  time 
thereafter  with  the  concurrence  of  the 
OfRce;  and  that  the  conversion  may  be 
terminated  by  such  board  of  directors  at 
any  time  prior  to  the  meeting  of 
members  called  to  consider  the  plan  of 
conversion  and  at  any  time  thereafter 
with  the  concurrence  of  the  OfBce. 

(17)  Provide  that  all  shares  of  capital 
stock  purchased  by  directors  and 
officers  on  original  issue  in  the 
conversion  either  directly  from  the 
savings  association  (by  subscription  or 
otherwise)  or  from  an  underwriter  shall 
be  subject  to  the  restriction  that  the 
shares  shall  not  be  sold  for  a  period  of 
not  less  than  one  year  following  the  date 
of  purchase,  except  in  the  event  of  death 
of  the  director  or  officer. 

(18)  Provide  that  In  connection  with 
shares  of  capital  stock  subject  to 
restriction  on  sale  for  a  period  of  time: 

(i)  Each  certificate  for  such  stock  shall 
bear  a  legend  giving  appropriate  notice 
of  such  restriction: 


(ii)  Appropriate  instructions  shall  be 
issued  to  the  transfer  agent  for  the 
converted  savings  association's  capital 
stock  with  respect  to  applicable 
restrictions  on  transfer  of  any  such 
restricted  stock;  and 

(iii)  Any  shares  issued  as  a  stock 
dividend,  stock  split  or  otherwise  with 
respect  to  any  such  restricted  stock  shall 
be  subject  to  the  same  restrictions  as 
may  apply  to  such  restricted  stock. 

(19)  pfrovide  that  the  converting 
savings  association  shall: 

(i)  Promptly  following  the  conversion 
register  the  securities  issued  in 
connection  therewith  pursuant  to  the 
Securities  Exchange  Act  of  1934  and 
undertake  not  to  deregister  such 
securities  for  a  period  of  three  years 
thereafter, 

(ii)  Use  its  best  efforts  to  encourage 
and  assist  a  market  maker  to  estabhsh 
and  maintain  a  market  for  the  seciuities 
issued  in  connection  with  the 
conversion;  and 

(iii)  Use  its  best  efforts  to  list  those 
shares  issued  in  connection  with  the 
conversion  on  a  national  or  regional 
sectuities  exchange  or  on  the  NASDAQ 
quotation  system. 

(20)  Provide  that  the  expenses 
incurred  in  the  conversion  shall  be  • 
reasonable. 

(21)  Contain  no  provision  which  the 
Office  shall  determine  to  be  inequitable 
or  detrimental  to  the  spplicant  its 
savings  account  holders  or  other  savings 
associations  or  to  be  contrary  to  the 
public  interest 

(22)  Provide  that  the  converting 
savings  association  shall  not  loan  funds 
or  otherwise  extend  credit  to  any  person 
to  purchase  the  capital  stock  of  the 
association. 

(23)  Provide  that  a  tax-qualified 
employee  stock  benefit  plan  has  a 
priority  to  purchase  conversion  stock 
prior  to  eligible  and  supplemental 
accoimtholders  and  voting  members 
who  have  subscription  rights. 

(24)  Provide  that  the  association  may 
make  scheduled  discretionary 
contributions  to  a  tax-qualified 
employee  stock  benefit  plan  provided 
such  contributions  do  not  cause  the 
association  to  fail  to  meet  its  regulatory 
capital  requirement 

(d)  Optional  provisions  in  plan  of 
conversion.  The  plan  of  conversion  may 
provide  any  or  all  of  the  following: 

(1)  That  the  converting  savings 
association  may  commence  the  direct 
community  offering  or  the  public 
offering,  or  both,  concurrently  with  or  at 
any  time  during  the  subscription 
offering.  The  subscription  offering  may 
be  commenced  concurrenUy  with  or  at 
any  time  after  the  mailing  to  association 
members  pursuant  to  i  563b.6(c}  of  this 


part  of  the  proxy  statement  authorized 
for  use  by  the  Office.  The  subscription 
offering  may  be  closed  before  the 
meeting  of  die  association  members  held 
to  vote  on  the  plan  of  conversion, 
provided  that  the  offer  and  sale  of  the 
capital  stock  shall  be  conditioned  upon 
the  approval  of  the  plan  of  conversion 
by  the  association  members  as  provided 
in  S  563b.6. 

(2)  That  directors,  officers  and 
employees  of  the  converting  savings 
association  shall  receive  without 
payment  nontransferable  subscription 
rights  to  purchase  shares  of  capital 
stock  that  are  available  after  satisfying 
the  subscriptions  of  eligible  account 
holders,  supplemental  eligible  accoimt 
holders,  voting  members,  and  tax- 
quahfied  employee  stock  benefit  plans 
provided  for  imder  paragraphs  (c)(2), 
(c)(4),  (c)(5),  and  (c)(23)  of  this  section, 
subject  to  ^e  following  conditions: 

(i)  The  total  nimiber  of  shares  which 
may  be  purchased  imder  this  paragraph 
(d)(2)  shall  not  exceed  25  percent  of  the 
total  number  of  shares  to  be  issued  in 
the  case  of  a  converting  savings 
association  with  total  assets  of  less  than 
$50  million  or  15  percent  in  the  case  of  a 
converting  savings  association  with 
total  assets  of  $500  milUon  or  more;  in 
the  case  of  a  converting  savings 
association  with  total  assets  of  $50 
million  or  more  but  less  than  $500 
million,  the  percentage  shall  be  no  more 
than  a  correspondingly  appropriate 
nimiber  of  shares  based  on  total  asset 
size  (for  example.  20  percent  in  the  case 
of  a  converting  savings  association  with 
total  assets  of  approximately  $275 
million);  and 

(ii)  The  shares  shall  be  allocated 
among  directors,  officers,  and 
employees  on  an  equitable  basis  such  as 
by  giving  weight  to  period  of  service, 
compensation  and  position,  subject  to  a 
reasonable  limitation  on  the  amount  of 
shares  which  may  be  purchased  by  any 
person  associate  thereof,  or  group  of 
affiliated  persons  or  group  of  persons 
otherwise  acting  in  concert 

(3)  That  any  account  holder  receiving 
rights  to  purchase  stock  in  the 
subscription  offering,  shall  also  receive, 
without  payment  non-transferable 
subscription  rights  to  purchase  up  to  one 
percent  of  the  total  offering  of  shares  of 
capital  stock,  to  the  extent  that  such 
shares  are  available  after  satisfying  the 
subscriptions  provided  for  under 
paragraphs  (c)(2),  (c)(4),  (c)(5),  and 
(c)(23)  of  this  section,  subject  to  such 
conditions  as  may  be  provided  in  the 
plan  of  conversion.  In  the  event  of  an 
oversubscription  for  such  additional 
shares,  the  shares  available  shall  be 
allocated  among  the  subscribing  eligible 
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account  holders,  supplemental  eligible 
account  holders  and  voting  members  on 
such  equitable  basis,  related  to  the 
amounts  of  their  respective 
subscriptions,  as  may  be  provided  in  the 
plan  of  conversion.  Where  possible  such 
subscriptions  shall  be  allocated  in  such 
a  manner  that  total  purchases  by 
eligible  account  holders,  supplemental 
eligible  account  holders,  and  voting 
members  shall  be  rounded  to  the  nearest 
100  shares. 

(4)  That  purchases  in  the  public 
offering  or  in  the  direct  community 
offering  by  any  person  together  with  any 
associate  or  group  of  persons  acting  in 
concert  shall  be  limited  to  less  than  ten 
percent  (10%)  of  the  total  offering  of 
shares,  provided  that  orders  for 
conversion  stock  exceeding  five  percent 
(5%)  of  the  total  offering  of  shares  shall 
not  exceed  in  the  aggregate  ten  percent 
(10%)  of  the  total  offering  of  shares, 
except  that  tax-qualified  employee  stock 
benefit  plans  may  purchase  in  the 
aggregate  up  to  ten  percent  (10%)  of  the 
total  offering  and  not  be  included  in  the 
order  limit 

(5)  That  the  converting  savings 
^sociation  may  require  association 
(hiembers  to  return  by  a  reasonable  date 
certain  a  postage-paid  written 
communication  provided  by  the 
converting  savings  association 
requesting  receipt  of  a  subscription 
offering  circular,  or  a  preliminary  or 
final  offering  circular  in  an  offering 
pursuant  to  paragraph  (d)(ll)  of  this 
section,  in  order  to  be  entitled  to  receive 
an  offering  circular  from  the  converting 
savings  association:  Provided,  That  the 
subscription  offering  or  the  offering 
pursuant  to  paragraph  (d)(ll)  of  this 
section  shall  not  be  closed  until  the 
expiration  of  thirty  days  after  the 
mailing  by  the  converting  savings 
association  to  association  members  of 
the  postage-paid  written 
communication.  If  the  subscription 
offering  or  the  offering  pursuant  to 
paragraph  (d)(ll)  of  this  section  is  not 
commenced  within  45  days  after  the 
meeting  of  association  members,  the 
converting  savings  association  that  has 
adopted  this  optional  provision  shall 
transmit  no  more  than  30  days  prior  to 
the  commencement  of  the  subscription 
offering  or  the  offering  pursuant  to 
paragraph  (d)(ll)  of  this  section  to  each 
association  member  who  had  been 
furnished  with  proxy  soliciting 
materials,  written  notice  of  the 
commencement  of  the  offering,  which 
notice  shall  state  that  the  converting 
savings  association  is  not  required  to 
furnish  an  offering  circular  to  an 
association  member  unless  the 
association  member  returns  by  a 


reasonable  date  certain  the  postage-paid 
written  communication  provided  by  the 
converting  savings  association 
requesting  receipt  of  an  offering  circular. 

(6)  That  the  converting  savings 
association  may  require  eligible  account 
holders  and  supplemental  eligible 
account  holders  who  are  not  voting 
members  pursuant  to  8  563b.6(d)  of  this 
part  to  return  by  a  reasonable  date 
certain  a  postage-paid  written 
communicatipn  provided  by  the 
converting  savings  association 
requesting  the  receipt  of  a  subscription 
offering  circular,  or  a  preliminary  or 
final  offering  circular  in  an  offering 
pursuant  to  paragraph  (d)(ll)  of  this 
section,  in  order  to  be  entitled  to  receive 
an  offering  circular  from  the  converting 
savings  association:  Provided,  That  the 
subscription  offering  or  the  offering 
pursuant  to  paragraph  (d)(ll)  of  this 
section  shall  not  be  closed  until  the 
expiration  of  thirty  days  after  the 
mailing  by  the  converting  savings 
association  to  the  non-voting  eligible 
account  holders  and  supplemental 
eligible  account  holders  of  the  postage- 
paid  written  communication.  If  the 
subscription  offering  or  the  offering 
pursuant  to  paragraph  (d](ll)  of  this 
section  is  not  commenced  within  45 
days  after  the  meeting  of  association 
members,  the  converting  savings 
association  that  has  adopted  this 
optional  provision  shall  fransmit  no 
more  than  30  days  prior  to  the 
commencement  of  the  subscription 
offering  or  the  offering  pursuant  to 
paragraph  (d)(ll)  of  this  section  to  each 
eligible  account  holder  and 
supplemental  account  holder  who  had 
been  furnished  with  a  notice  pursuant  to 
paragraph  (d)(ll)  of  this  section  written 
notice  of  the  commencement  of  the 
offering,  which  notice  shall  state  that 
the  converting  savings  association  is  not 
required  to  furnish  an  offering  circular  to 
a  non-voting  eligible  accoimt  holder  or 
supplemental  eligible  account  holder 
unless  the  eligible  account  holder  or 
supplemental  eligible  accoimt  holder 
returns  by  a  reasonable  date  certain  the 
postage-paid  written  communication 
provided  by  the  converting  savings 
association  requesting  receipt  of  an 
offering  circular. 

(7)  That  any  insignificant  residue  of 
shares  of  the  converting  savings 
association  not  sold  in  the  subscription 
offering  or  in  a  public  offering  referred 
to  in  paragraph  (c)(6)  of  this  section  may 
be  sold  in  such  other  manner  as 
provided  in  the  plan  with  the  Office's 
approval 

(8)  That  the  number  of  shares  which 
any  person,  or  group  of  persons 
affiliated  with  each  other  or  otherwise 


acting  in  concert  may  subscribe  for  in 
the  subscription  offering  may  be  made 
subject  to  a  limit  of  not  less  than  one 
percent  of  the  total  offering  of  shares. 

(9)  That  any  person  exercising 
subscription  rights  to  purchase  capital 
stock  shall  be  required  to  purchase  a 
minimum  of  up  to  25  shares  to  the  extent 
such  shares  are  available  (but  the 
aggregate  price  for  any  minimum  share 
purchase  shall  not  exceed  $500). 

(10)  That  the  converted  savings 
association  shall  issue  and  sell  in  lieu  of 
shares  of  its  capital  stock,  units  of 
securities  consisting  of  capital  stock  and 
long-term  warrants  or  other  equity 
securities,  in  which  event  any  reference 
in  the  provisions  of  this  part  to  capital 
stock  shall  apply  to  such  units  of  equity 
securities  unless  the  context  otherwise 
requires. 

(11)  lliat  instead  of  a  separate 
subscription  offering,  all  subscription 
rights  issued  in  connection  with  the 
conversion  shall  be  exercisable  by 
delivery  of  properly  completed  and 
executed  order  forms  to  the 
underwriters  or  selling  group  for  the 
public  offering  or  pursuant  to  any  other 
procedure,  subject  to  the  applicant 
demonstrating  to  the  Office  the 
feasibility  of  the  method  of  exercising 
such  rights  and  to  such  conditions  as 
shall  be  provided  in  the  plan  of 
conversion.  Such  conditions  shall 
include,  but  not  be  limited  to,  a 
condition  requiring  that  orders  for  stock 
in  the  public  offering  or  direct 
community  offering  shall  first  be  filled, 
in  the  order  of  priority  set  forth  in  this 
section,  by  orders  of  persons  exercising 
subscription  rights. 

(12)  'That  the  Office  may  approve  such 
other  equitable  provisions  as  are 
necessary  to  avert  imminent  injury  to 
the  converting  savings  association. 

(e)  Determination  of  amount  of 
qualifying  deposit;  predecessor  and 
successor  accounts.  (1)  Unless 
otherwise  provided  in  the  plan  of 
conversion,  for  the  purposes  of  this 
section,  the  amount  of  the  qualifying 
deposit  of  an  eligible  account  holder  or 
supplemental  eligible  account  holder 
shall  be  the  total  of  the  deposit  balances 
in  the  eligible  account  holder's  or 
supplemental  eligible  account  holder's 
savings  accounts  in  the  converting 
savings  association  as  of  the  close  of 
business  on  the  eligibility  record  date  or 
supplemental  eligibility  record  date. 
However,  the  plan  of  conversion  may 
provide  that  any  savings  accounts  with 
total  deposit  balances  of  less  than  $50 
(or  any  lesser  amount)  shall  not 
constitute  a  qualifying  deposit 

(2)  As  used  in  this  section,  the  term 
"savings  account"  includes  a 
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predecesior  or  successor  account  of  a 
given  savingfl  account  which  is  heid 
only  in  the  same  riglit  and  capacity  and 
on  the  same  terms  and  conditions  as  die 
given  savings  account  Hovrever,  the 
plan  of  conversion  may  provide  for 
lesser  reqairements  for  consideration  as 
a  predecessor  or  successor  acconnt 

(f)  Liquidation  account  (1)  Each 
converted  savings  associatioQ  shall  at 
the  time  of  conversion,  establish  a 
liquidation  account  in  an  amount  equal 
to  the  amount  of  regulatory  capital  of 
the  converting  savings  association  as  of 
the  latest  practicable  date  prior  to 
conversion.  For  the  purposes  of  this 
paragraph,  the  savings  association  shall 
use  tibe  regulatory  capital  figure  no  later 
than  that  set  forth  in  its  latest  statement 
of  financial  condition  contained  in  the 
final  offering  circular.  The  function  of 
the  liquidation  account  is  to  establish  a 
priority  on  hquidation  and,  except  as 
provickd  in  paragraph  (g)(2]  of  this 
section,  the  existence  of  the  liquidation 
accoimt  shall  not  operate  to  restrict  the 
use  or  application  of  any  of  the 
regulatory  capital  accounts  of  the 
converted  savings  association. 

(2]  The  liquidation  account  shall  be 
maintained  by  the  converted  savings 
association  for  the  benefit  of  ehgible 
account  holders  and  supplemental 
eligible  account  holders  who  maintain 
their  savings  accounts  in  such 
association.  Each  such  eligible  account 
holder  and  supplemental  eligible 
account  holder  shall,  with  respect  to 
each  savings  account  held,  have  a 
related  inchoate  interest  in  a  portion  of 
the  hquidation  account  balance 
("subaccount"). 

(3)  In  the  event  of  a  complete 
hquidation  of  the  converted  savings 
association  (and  only  in  such  event), 
each  eligible  account  holder  and 
supplemental  eligible  account  holder 
shall  be  entitled  to  receive  a  hquidation 
distribution  from  the  liquidation 
account  in  the  amoimt  of  the  then 
current  adjusted  subaccount  balances 
for  savings  accounts  held,  before  any 
hquidation  distribution  may  be  made 
with  respect  to  capital  at  the  time  of  the 
conversion  in  exchange  for  the 
surrender  of  mutual  capital  certificates 
issued  by  the  association  prior  to 
conversion.  A  merger,  consohdation. 
sale  of  bulic  assets,  or  similar 
combination  or  transaction  with  another 
SAIF-insured  savings  assodatian  is  not 
considered  a  complete  liquidation  for 
these  purposes,  and  in  such  a 
transaction  the  hquidation  account 
would  be  assumed  by  the  surviving 
association.  IVefened  stock  issued  in 
exchange  for  mutual  capital  certificates 
may  receive  distributions  in  hquidatitm 


prior  to  distribution  from  the  liquidation 
account  to  the  holders  of  the  mutual 
capital  certificates  that  would  have  been 
entitled  to  priority  over  the  residual 
rights  of  depositee  had  the  association 
not  been  converted  as  of  the  date  of 
liquidation. 

(4)  The  initial  mbaccoont  balance  for 
a  savings  account  held  by  an  eUgible 
account  hdder  and/or  supplemental 
eligible  account  holder  shall  be 
determined  by  multiplying  the  opening 
balance  in  the  hquidbation  account  by  a 
fraction  of  which  the  nimierator  is  the 
amount  of  qualifying  deposits  in  such 
savings  account  on  the  ehgibiiity  record 
date  and/ or  the  sappiemental  eligibility 
record  date  and  the  denominator  is  the 
total  amount  of  qualifying  deposits  of  all 
eligible  account  holders  and 
supplemental  eligible  account  holders  in 
the  converting  savings  association  on 
such  dates.  For  savings  accounts  in 
existence  at  both  dates,  separate 
subaccounts  shall  be  determined  on  the 
basis  of  the  qualifying  deposits  in  such 
saving  accounts  on  such  record  dates. 
Such  initial  subaccount  balances  shall 
not  be  increased,  and  it  shall  be  subject 
to  downward  adjustment  as  provided  in 
paragraph  (fX5)  of  this  section. 

(5)  If  the  deposit  bal£uice  in  any 
savings  accoimt  of  an  ehgible  account 
holder  or  supplemental  ehgible  account 
holder  at  the  dose  of  business  on  any 
annual  closing  date  subsequent  to  the 
respective  record  dates  is  less  than  the 
lesser  (£ 

(i)  The  deposit  balance  in  such 
savings  account  at  the  close  of  business 
on  any  other  annual  closing  date 
subsequent  to  the  eligibihty  record  date 
or  supplemental  eligibihty  record  date; 
or 

(ii)  The  amount  of  qualifying  deposit 
as  of  the  ehgibiiity  record  date  or  the 
supplemental  eligibihty  record  date,  the 
subaccount  balance  for  such  savings 
account  shall  be  adjusted  by  reducing 
such  subaccount  balance  in  an  amount 
proportionate  to  the  reduction  in  such 
deposit  balance. 

In  the  event  of  such  a  downward 
adjustment,  the  subaccount  balance 
shall  not  be  subsequently  increased, 
notwithstanding  any  increase  in  the 
deposit  balance  of  the  related  savings 
account  The  converted  association  shall 
not  be  required  to  recompute  the 
hquidation  account  and  subaccount 
balances  provided  the  converted 
association  maintains  records  sufficient 
to  make  necessary  computations  in  the 
event  of  a  complete  liquidation  or  sudi 
other  events  as  may  require  a 
compatation  of  the  balance  of  the 
liquidation  account  The  liquidation 
subaccount  of  an  account  holder  shall 


be  maintained  lot  as  long  as  the  account 
holder  maintains  an  account  with  the 
same  Social  Security  number. 

(g)  Restrictions  on  repurchase  ofstoch 
and  payment  of  dividends.  Each  savings 
association  that  converts  pursuant  to 
this  part  shall  be  subject  to  the  following 
conditions: 

(1)  No  converted  savings  association 
shall  for  a  period  of  three  years  from  the 
date  of  the  completion  of  the  conversion 
repurchase  any  of  its  capital  stock  from 
any  person,  except  that  this  restriction 
shall  not  apply  to  either 

(i)  A  repurchase,  on  a  pro  rata  basis 
pursuant  to  an  offer  approved  by  the 
Office  and  made  to  all  shareholders  of 
such  association; 

(ii)  The  repurchase  of  qualifying 
shares  of  a  director  or 

(iii)  A  purchase  in  the  open  market  by 
a  tax-qualified  or  non-tax-qualified 
employee  stock  benefit  plan  in  an 
amount  reasonable  and  appropriate  to 
fund  the  plan. 

(2)  No  converted  savings  association 
shall  declare  or  pay  a  cash  dividend  on, 
or  repurchase  any  of,  its  capital  stock  if 
the  effect  thereof  would  cause  the 
regulatory  capital  of  the  converted 
savings  association  to  be  reduced 
below:  (i)  The  amount  required  for  the 
liquidation  account  or  (ii)  Hie 
regulatory  capital  requirements 
contained  in  S  567.2  of  this  subchapter. 

(3)  Without  the  prior  approval  of  the 
Office,  no  converted  savings  association 
shall,  for  a  period  of  three  years  after 
the  date  of  its  conversion,  declare  or  pay 
a  cash  dividend  on,  or  repurchase  any 
of,  its  capital  stock  in  an  amount  in 
excess  of  one  half  of  the  greater  of: 

(i)  The  association's  net  income  (as 
defined  in  S  563c.l2  of  this  subchapter) 
for  the  current  fiscal  yean  or 

(ii)  The  average  of  the  association's 
net  income  (as  so  defined)  for  the 
current  fiscal  year  and  not  more  than 
two  of  the  immediately  preceding  fiscal 
years. 

(4)  Preapprovai  of  Certain 
Repurchases  of  Stock.  A  converted 
savings  association  subject  to  paragraph 
(g)(1)  of  this  section  may  reparchase  its 
captial  stock  provided: 

(i)  The  repurchases  are  part  of  an 
open-market  stock  repiuT:hase  program 
that  does  not  involve  greater  than  5%  of 
the  association's  outstanding  capital 
stock  during  a  six-month  period; 

(ii)  The  repurchases  do  not  reduce  the 
association's  ratio  of  regulatory  capital 
(as  defined  in  12  CFR  567.1)  to  total 
liabilities  below  6%;  and 

(iii)  The  associaticio  provides  to  dw 
District  Director  and  to  the  Chief 
Counsel's  Offke,  Corporate  and 
Secxirities  Division,  no  later  than  10 
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days  prior  to  the  commencement  of  a 
repurchase  program,  written  notice 
containing  a  full  description  of  the 
repurchase  program  to  be  undertaken 
and  the  effect  of  such  repurchases  on  its 
regulatory  capital  position,  and  the 
District  Director  does  not  disapprove  the 
repurchase  program  based  upon  a 
determination  that 

(A)  The  repurchase  program  would 
adversely  affect  the  financial  condition 
of  the  savings  association;  or 

(B)  The  information  submitted  by  the 
savings  association  is  insufficient  upon 
which  to  base  a  conclusion  as  to 
whether  the  association's  financial 
condition  would  be  adversely  affected. 

(h)  Manipulative  and  deceptive 
devices.  In  the  offer,  sale  or  purchase  of 
securities  issued  incident  to  its 
conversion,  no  savings  association,  or 
any  director,  officer,  attorney  agent  or 
employee  thereof,  shall: 

(1)  Employ  any  device,  scheme,  or 
artifice  to  defraud; 

(2)  Obtain  money  or  property  by 
means  of  any  untrue  statement  of  a 
material  fact  or  any  omission  to  state  a 
material  fact  necessary  in  order  to  make 
the  statements  made,  in  the  light  of  the 
circumstances  under  which  they  were 
made,  not  misleading;  or 

(3)  Engage  in  any  act  transaction, 
practice,  or  course  of  business  which 
operates  or  would  operate  as  a  fraud  or 
deceit  upon  a  purchaser  or  seller. 

(i)  Acquisition  of  the  securities  of 
converting  and  converted  savings 
associations — (1)  Prohibited  transfers. 
Prior  to  the  completion  of  a  conversion, 
no  person  shall  transfer,  or  enter  into 
any  agreement  or  imderstanding  to 
transfer,  the  legal  or  beneficial 
ownership  of  conversion  subscription 
rights,  or  the  underlying  securities  to  the 
account  of  another. 

(2)  Prohibition  of  offers  and  certain 
acquisitions.  Prior  to  the  completion  of  a 
conversion,  no  person  shall  make  any 
offer,  or  any  aimouncement  of  an  offer, 
for  any  security  of  the  converting 
savings  association  issued  in  connection 
with  the  conversion  nor  shall  any  person 
knowingly  acquire  securities  of  the 
converted  savings  association  issued  in 
connection  with  the  conversion  in 
excess  of  the  maximum  purchase 
limitations  estabhshed  in  the 
association's  approved  plan  of 
conversion  pursuant  to  paragraph  (c)(7) 
or  (d)(4)  of  this  section. 

(3)  Prohibition  on  offers  to  acquire 
and  acquisitions  of  stock  for  three  years 
following  conversion,  (i)  For  a  period  of 
three  years  following  the  date  of  the 
completion  of  the  conversion,  no  person 
shall  direcdy  or  indirectly,  offer  to 
acquire  or  acquire  the  beneficial 
ownership  of  more  than  ten  percent  of 


any  class  of  an  equity  security  of  a 
savings  association  converted  in 
accordance  with  the  provisions  of  this 
Part  563b.  without  the  prior  written 
approval  of  the  Office.  Where  any 
person,  directly  or  indirectly,  acquires 
beneficial  ownership  of  more  than  ten 
percent  of  any  class  of  any  equity 
secujity  of  a  savings  association 
converted  in  accordance  with  part  563b. 
without  the  prior  written  approval  of  the 
Office  as  required  by  this  section,  the 
securities  beneficially  owned  by  such 
person  in  excess  of  ten  percent  shall  not 
be  counted  as  shares  entitled  to  vote 
and  shall  not  be  voted  by  any  person  or 
counted  as  voting  shares  in  connection 
%vith  any  matter  submitted  to  the 
stockholders  for  a  vote.  For  the  purposes 
of  this  section,  a  person  shall  be  deemed 
to  have  acquired  beneficial  ownership 
of  more  than  ten  percent  (10%)  of  a  class 
of  equity  security  of  a  savings 
association  where  the  person  holds  any 
combination  of  stock  or  revocable  or 
irrevocable  proxies  of  the  association 
under  circimistances  that  give  rise  to  a 
conclusive  control  determination  or 
rebuttable  control  determination  under 
S  574.4  (a)  and  (b)  of  this  chapter.  The 
original  and  one  copy  of  all  applications 
for  approval  of  the  Office  under  this 
paragraph  should  be  filed  with  the  Chief 
Counsel's  Office,  Corporate  and 
Securities  Division,  and  one  copy  of  all 
such  apphcations  should  be  filed  with 
the  District  Director. 

(ii)  A  conversion  shall  be  deemed 
completed  on  the  date  all  of  the 
converting  association's  conversion 
stock  was  sold. 

(iii)  An  acquisition  of  shares  shall  be 
presumed  to  have  been  made  if  the 
acquiror  entered  into  a  bmding  written 
agreement  for  the  transfer  of  shares.  An 
offer  shall  be  deemed  made  when 
communicated. 

(4)  Exceptions,  (i)  Paragraphs  (i)(l) 
and  (i)(2)  of  this  section  shall  not  apply 
to  a  transfer,  agreement  or 
understanding  to  transfer,  offer,  or 
aimouncement  of  an  offer  or  intent  to 
make  an  offer  which: 

(A)  Pertains  only  to  securities  to  be 
purchased  pursuant  to  paragraph  (c)(6). 
(d)(7).  or  (d)(12);  and 

(B)  Has  the  prior  written  approval  of 
the  Office. 

(ii)  Paragraphs  (i)(2)  and  (i)(3)  of  this 
section  shall  not  apply  to  any  offer  with 
a  view  toward  public  resale  made 
exclusively  to  the  association  or  to  the 
underwriters  or  a  selling  group  acting  on 
its  behalf. 

(iii)  Unless  made  appUcable  by  the 
Office  by  prior  advice  in  writing,  the 
restriction  contained  in  paragraph  (i)(3) 
of  this  section  shall  not  apply  to  any 
offer  or  announcement  of  an  offer  which 


if  consummated  would  result  in  the 
acquisition  by  a  person,  together  with 
all  other  acquisitions  by  the  person  of 
the  same  class  of  securities  during  the 
preceding  12-month  period,  of  not  more 
than  one  percent  of  the  class  of 
securities. 

(iv)  The  restriction  contained  in 
paragraph  (i)(3)  of  this  section  shall  not 
apply  to  any  offer  to  acquire  or 
acquisition  of  beneficial  ownership  of 
more  than  ten  percent  of  the  common 
stock  of  a  savings  association  by  a 
corporation  whose  ownership  is  or  will 
be  substantially  the  same  as  the 
ownership  of  the  savings  association, 
provided  that  the  offer  or  acquisition  is 
made  more  than  one  year  following  the 
date  of  completion  of  the  conversion. 

(v)  Paragraphs  {i)(l),  (i)(2)  and  (i)(3)  of 
this  section  shall  not  apply  to  the 
acquisition  of  securities  of  an 
association  or  holding  company  thereof 
by  any  one  or  more  tax-qualified 
employee  stock  benefit  plans  of  such 
association  or  holding  company, 
provided  that  the  plan  or  plans  do  not 
have  beneficial  ownership  in  the 
aggregate  of  more  than  twenty-five 
percent  (25%)  of  any  class  of  equity 
security  of  the  converted  association  or 
holding  company. 

(5)  Criteria  for  approval.  The  Office 
may  deny  an  apphcation  involving  an 
offer  or  acquisition  of  any  security  or 
proxies  to  vote  securities  of  a  converted 
association  submitted  under  paragraph 
(i)(3)  of  this  section  if  it  finds  that  the 
proposed  acquisition: 

(i)  Would  frustrate  the  purposes  of  the 
provisions  of  this  Part  563b; 

(ii)  Would  be  manipulative  or 
deceptive; 

(iii)  Would  subvert  the  fairness  of  the 
conversion; 

(iv)  Would  be  likely  to  result  in  injury 
to  the  association; 

(v)  Would  not  be  consistent  with 
economical  home  financing; 

(vi)  Would  otherwise  be  violative  of 
law  or  regulation;  or 

(vii)  Would  not  contribute  to  the 
prudent  deployment  of  the  association's 
conversion  proceeds. 

(6)  Optional  charter  provisions.  The 
plan  of  conversion  may  provide  for  the 
charter  of  the  converted  savings 
association  to  include,  for  a  specified 
period  of  not  more  than  five  years 
following  the  date  of  the  completion  of 
the  conversion,  any  or  all  of  the 
provisions  of  t  552.4(b)(8)  of  diis 
chapter  Provided,  that  if  the  savings 
association  is  converting  to  a  state- 
chartered  stock  association,  it  shall 
include  in  its  apphcation  an  opinion  of 
counsel  independent  of  the  association 
that  such  charter  provisions  are 
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permissible  under  the  law  of  the 
applicable  state.  At  any  aanoal  or 
special  aweting  of  its  skareliokien,  a 
converted  itate-chartered  saving! 
assoctatioD  may  adopt  any  charter 
provision  regarding  the  acquisition  by 
any  person  or  persons  of  its  equity 
seoirities  that  wooid  be  permitted  to  be 
adopted  by  a  savings  association 
chartered  by  the  state  in  which  the 
converted  savin^B  associatico  is 
chartered,  and  a  oorrerted  federally- 
chartered  savings  association  may 
adopt  any  such  charter  provision 
permitted  ur*der  i  552.4  of  this  chapter. 

(7)  Definitiona.  (i)  The  term  person 
includes  an  individual,  a  group  acting  in 
concert,  a  corporation,  a  partnership,  an 
associatioa.  a  ioint  stock  company,  a 
trust,  an  uniocarporated  oi^ganization  or 
similar  canspany,  a  syndicate  or  any 
other  group  formed  for  the  purpose  of 
acquiring,  holding  or  disposing  of 
securities  of  a  savings  association. 

(ii)  The  term  offer  includes  every  offer 
to  buy  or  acquire,  solicitatioD  of  an 'offer 
to  seU.  tender  offer  for.  or  request  or 
invitation  for  tenders  ot  a  security  or 
interest  in  a  security,  for  value: 
Provided,  That  for  the  purpose  of  this 
S  563b.3(i).  the  term  "offer"  shall  not 
include: 

(A)  Inquiries  directed  solely  to  the 
management  of  a  savings  association 
and  not  intended  to  be  commiuiicated  to 
stockholders,  designed  to  elicit  an 
indicatioD  of  management's  receptivity 
to  the  bask  structure  of  a  potential 
acquisition  with  respect  to  the  amount 
of  securities,  manner  of  acquisition  and 
formula  for  determining  price,  or 

(B)  Nonbinding  expressions  of 
understanding  or  letters  of  intent  with 
the  management  of  a  savings 
association  regarding  the  basic  structure 
of  a  potential  acquisition  with  respect  to 
the  amount  of  securities,  manner  of 
acquisition,  and  formula  for  determining 
price. 

(iiij  The  term  acquire  includes  every 
type  of  acquisition,  whether  effected  by 
purchase,  exchange,  operation  of  law  or 
otherwise. 

(ivl  The  term  security  includes  non- 
transferable subscription  rights  issued 
pursuant  to  a  plan  of  conversion  as  well 
as  a  security  as  defined  in  15  U.S.C. 
78c(2)(10). 

(j)  Priority  of  regulations.  The 
provisions  of  this  part  shall  supersede 
all  inconsistent  charter  and  bylaw 
provisions  of  federally-chartered 
savings  associations  converting  to  the 
stock  form. 

S563b.4    Noflce  Of  nuns;  pHtilie 
smsHwins;  ooniioenBainy. 

(a)  biformatian  prior  to  approval  (rf 
plan  of  conversion.  (1)  A  savings 


associaticHi  whicfa  is  considering 
converting  parsiiant  to  this  part  and  its 
directors,  cffioers  and  «nployees  shall 
keep  such  coosideratian  in  tbe  strictest 
confidence  and  shall  only  discuss  the 
potential  conversion  as  would  be 
consistent  with  the  need  to  prepare 
information  for  filing  an  application  for 
conversion.  Should  this  craifidence  be 
breached  the  Office  may  require 
remedial  measures  including: 

(i)  A  public  statement  by  the 
association  that  its  board  of  directcffs  is 
currently  considering  converting 
pursuant  to  this  part 

(ii)  Providing  for  an  eligibility  record 
date  whicfa  shall  be  as  of  such  a  date 
prior  to  the  adoption  of  the  plan  by  die 
converting  savings  association's  board 
of  directors  as  to  assure  the  equitabiiity 
of  the  conversion: 

(iii)  Limitation  of  the  subscription 
ri^ts  of  any  po^on  violating  or  aiding 
the  violation  of  this  section  to  an 
amount  deemed  appropriate  by  the 
Officr,  and 

(iv)  Any  other  actions  the  Office  may 
deem  appropriate  and  necessary  to 
assure  the  fairness  and  equitabiiity  of 
the  conversion. 

(2)  If  it  should  become  essential  as  a 
result  of  rumors  prior  to  the  adoption  of 
a  plan  of  conversion  by  the  applicant's 
board  of  directors,  a  public  statement 
limited  to  that  purpose  may  be  made  by 
the  applicant. 

(3)  Promptly  after  the  adoption  of  a 
plan  of  oOTJversion  by  not  less  than  two- 
thirds  of  its  board  of  directors,  the 
savings  associatioB  shall: 

(i)  Notify  its  members  of  such  action 
by  publishing  a  statement  in  a 
newspaper  having  general  circulation  in 
each  community  in  which  an  office  of 
the  savings  association  is  located  and/ 
or  by  mailing  a  letter  to  each  of  its 
members;  and 

(ii]  Have  copies  of  the  adopted  plan  of 
conversion  available  for  inspection  by 
its  members  at  each  office  of  the  savings 
association.  The  savings  association 
may  also  issue  a  press  release  with 
respect  to  such  action.  Copies  of  the 
proposed  statement,  letter  and  press 
release  are  not  required  to  be  filed  with 
the  Office,  but  may  be  submitted  for 
comment  to  the  Chief  Counsel's  Office, 
Corporate  and  Securities  Division. 
Copies  of  die  definitive  statement,  letter 
and  press  release  shall  be  filed  with  the 
Office  as  part  of  the  application  for 
conversion. 

(4)  The  statement,  letter  and  press 
release,  unless  otherwise  authorized  by 
the  Office  shall  contain  only  (b«t  need 
not  contain  all  ofl  the  following: 

(i)  A  statement  that  the  board  of 
directors  has  adopted  a  proposed  plan 
to  convert  the  savings  association  from 


a  Federal  (or  State,  as  the  case  may  be] 
mutual  association  to  a  Federal  (or 
State,  as  the  case  may  be]  capital  stock 
savings  association; 

(ii]  A  statement  that  the  proposed 
plan  of  conversion  must  be  approved  by 
at  least  a  majority  of  the  votes  eligible 
to  be  cast  either  in  person  or  by  proxy 
by  association  members  at  a  meeting  at 
which  the  plan  will  be  submitted  for 
their  approval: 

(iiij  A  statement  that  existing  proxies 
held  with  respect  to  voting  rights  in  the 
savings  association  will  not  be  voted 
regarding  the  conversion,  and  that  new 
proxies  will  be  solicited  for  voting  on 
the  proposed  plan  of  conversion; 

(iv]  A  statement  that  a  proxy 
statement  setting  forth  more  deiailed 
information  with  respect  to  the  proposed 
plan  of  conversion  will  be  sent  to 
association  members  prior  to  die 
meeting  of  members; 

(v)  A  statement  that  the  proposed 
plan  of  conversion  is  subject  to  approval 
by  the  Office  and  by  the  appropriate 
State  regulatory  audiority  or  authorities 
(naming  such  an  authori^  or 
authorities]  before  such  plan  can 
become  effective  and  that  members  of 
the  applicant  wiH  have  an  opportunity 
to  file  written  comments  including 
objections  and  materials  supporting 
such  objections  to  the  Office; 

(vi)  A  statement  that  the  proposed 
plan  of  conversion  is  contingent  upon 
obtaining  favorable  tax  rulings  from  the 
Internal  Revenue  Service  or  an 
appropriate  tax  opinion; 

(vii)  A  statement  that  there  is  no 
assuraiKse  that  the  approval  of  the 
Office  or  the  approval  of  any 
appropriate  State  authority  or 
authorities  will  be  obtained,  and  also  no 
assurance  that  the  favorable  tax  rulings 
or  tax  opinion  will  be  received; 

(viii)  The  proposed  record  date  for 
determining  the  eligible  account  holders 
entitled  to  receive  nontransferable 
subscription  ri^ts  to  purchase  capital 
stock  of  the  applicant 

(ix]  A  brief  statement  describing  the 
circumstances  that  would  require 
supplemental  eligible  account  holders  to 
receive  nontransferable  subscription 
rights  to  purchase  capital  stock  of  the 
applicant; 

(x)  A  brief  statement  as  to  the  extent 
to  which  voting  members  will 
participate  in  the  conversion: 

(xi]  A  brief  description  of  die 
proposed  plan  of  conversion; 

(xii)  The  par  value  (if  any)  and 
approximate  number  of  shares  of  capital 
stock  to  be  issued  and  sold  under  the 
proposed  plan  of  conversion; 

(xiii]  A  brief  statement  as  to  the 
extent  to  wttick  (firectors,  officers  and 
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employees  ivill  participate  in  the 
conversion; 

(xir)  A  statement  that  savings  account 
holders  will  continue  to  hold  accounts  in 
the  converted  8avii\gs  association 
identical  as  to  dc^lar  amount,  rate  of 
return  and  general  terms,  and  that  their 
accooats  will  continue  to  be  insured  by 
theFDIC; 

(xv]  A  statement  that  the  savings 
association  will  continue  to  be  a 
member  of  the  Federal  Home  Loan  Bank 
System; 

(xvi)  A  statement  that  borrowers' 
loans  will  be  unaffected  by  conversion, 
and  that  the  amount,  rate,  maturity, 
security  and  other  conditions  will 
remain  contractually  fixed  as  they 
existed  prior  to  conversion: 

(xvii)  A  statement  that  the  normal 
business  of  the  saxings  association  in 
accepting  savings  and  making  loans  will 
continue  without  interruption;  that  the 
converted  savings  association  will 
continue  after  conversion  to  conduct  its 
present  services  to  savings  account 
holders  and  borrowers  under  current 
policies  to  be  carried  on  in  existing 
offices  and  by  the  present  management 
and  staff; 

(xviii)  A  statement  that  the  proposed 
plan  of  conversion  may  be  substantively 
amended  by  the  board  of  directors  as  a 
result  of  comments  from  the  regulatory 
authorities  or  otherwise  prior  to  the 
meeting,  and  that  the  proposed  plan  may 
also  be  terminated  by  the  board  of 
directors;  and 

(xixj  A  statement  that  questions  of 
members  will  be  answered  in  the  proxy 
material  to  be  sent  after  the  regulatory 
approvals  of  the  proposed  plan  of 
conversion  have  been  obtained  and  that 
any  questions  at  this  time  may  be 
answered  by  telephoning  or  writing  to 
the  savings  association. 

(5)  Such  statement,  letter  and  press 
release  shall  not  in  any  manner  solicit 
proxies,  include  financial  statements  or 
describe  the  benefits  of  conversion  or 
the  value  of  the  capital  stock  of  the 
savings  association  upon  conversion.  In 
replying  to  inquiries,  the  savings 
association  should  limit  its  answers  to 
the  matters  listed  in  paragraph  (aK3]  of 
this  section. 

(b]  Notice  of  filing.  (1]  Upon 
determination  that  an  application  for 
conversion  is  properly  executed  and  is 
not  materially  incomplete,  the  Office 
will  advise  the  applicant,  in  writing,  to 
publish  a  notice  of  the  filing  of  the 
application.  Promptly  after  receipt  of  the 
advice,  the  applicant  shall  prominently 
post  the  notice  in  each  of  its  offices  and 
publish  the  notice  in  a  newspaper 
printed  in  the  English  language  and 
having  general  circulation  in  each 


community  in  which  an  office  of  the 
applicant  is  located,  as  follows: 

Notice  of  Filing  of  an  Application  for 
Conversion  To  Ciiuit  to  a  StaA  Sariags 
and  Loaa  Aaaadafiaa  or  a  Stock  Savte(s 
Bank 

Notice  is  bereby  ghren  tkat  pwauaal  to 
part  563b  of  the  itaies  and  ftesnlatinu 
Applicable  to  AU  Saviagi  Aaaeciations. 

.  (fiH  in  Bame  at  applicant) 


has  Hied  aa  application  with  tiie  Office  of 
Thrift  Supervision  ("Office")  for  approval  to 
convert  to  the [State- 
chartered  or  Federany-chartered]  stock  form 
of  organization.  Copies  of  the  application 
have  been  delivered  to  the  Qiief  Coonael, 
Corporate  and  Securitiei  Division.  Office  of 
Thrift  SupervisiuR.  tTtJO  G  Street  N.W., 
Washington.  DC.  20552,  and  to  the  District 

Director  at (Address. 

including  zif^code,  of  District  Direclor). 

Written  comments,  including  objections 
to  the  plan  of  conversion  and  materials 

suppoiting  Ae  objections,  from  any 
member  of  die  appHcant  or  aggrieved 
person  will  be  considered  by  the  Office 
if  filed  within  10  business  days  after  the 
date  of  this  notice.  Failure  to  make  the 
written  comments  in  objection  may 
preclude  the  pursuit  of  any 
administrative  or  judicial  remedies. 
Three  copies  of  the  comments  should  be 
sent  to  the  Chief  Counsel  Corporate  and 
Sectirities  Division,  and  one  copy  should 
be  sent  to  the  District  Director.  "The 
proposed  plan  of  conversion  and  any 
comments  will  be  available  for 
inspection  by  any  member  of  the 
applicant  at  the  Chief  Counsel's  Office 
and  at  the  District  Director's  office.  A 
copy  of  the  plan  of  conversion  may  also 
be  inspected  at  each  office  of  the' 
applicant. 

(2]  If  a  significant  number  of  the 
appUcant's  members  speak  a  language 
other  than  English  and  a  newspaper  in 
that  language  is  published  in  the  area 
served  by  the  applicant,  an  appropriate 
translation  of  the  notice  shall  also  be 
published  in  that  newspaper. 

(3)  Promptly  tifter  publication  of  the 
notice  or  notices  prescribed  in 
paragraphs  (b](l)  and  (b](2],  the 
applicant  shall  file  four  copies  of  each 
notice  with  the  Office  accompanied  by 
an  affidavit  of  publication  from  each 
publisher. 

(c)  Confidential  information.  Should 
the  applicant  desire  to  submit  any 
information  it  deems  to  be  of  a 
confidential  nature  regarding  the  answer 
to  any  item  or  a  part  of  any  exhibit 
included  in  any  application  under  this 
part  such  information  pertaining  to  such 
item  or  exhibit  shall  be  separately 
bound  and  labeled  "confidential",  and  a 
statement  shall  be  submitted  therewith 
brieOy  setting  forth  the  grounds  on 
which  such  information  should  be 


treated  as  fj^nfidpntial.  Only  general    . 
reference  thereto  need  be  made  in  that 
portion  of  the  application  w^ch  the 
applicant  deems  not  to  be  confidentiaL 
Applications  under  this  part  shaQ  be 
made  available  for  inspection  by  the 
public,  except  for  portions  which  are 
bound  and  labeled  "confidential"  and 
which  the  Office  detennines  to  withhold 
from  public  availability  under  5  U.SjC 
552  and  part  505  of  this  chapter.  The 
Office  will  ivithbold  the  public 
availability  of  preliminary  copies  of 
proxy  soticitiog  materials  without  the 
necessity  of  their  being  bound  and 
labeled  as  "confidential".  The  applicant 
will  be  advised  of  any  decision  by  the 
Office  to  make  public  information 
designated  as  "confidential"  by  the 
applicant  Even  though  sections  of  the 
application  are  considered 
"confidentiar  as  far  as  public 
inspection  thereof  is  concerned,  to  the 
extent  it  deems  necessary  the  Office 
may  comment  on  such  confidential 
submissions  in  any  public  statement  in 
connection  with  its  decision  on  the 
application  without  prior  notice  to  the 
applicant 

S563b.5    Solicitation  of  Koxiea;  proxy 
statament 

(a]  Solicitations  to  which  rules  apply. 
This  section  applies  to  every  soUcitation 
of  a  proxy  from  an  association  member 
of  a  savings  association  for  the  meeting 
at  which  a  conversion  plan  will  be  voted 
upon,  except  the  following: 

(1)  Any  solicitatioB  made  otherwise 
than  on  behalf  of  the  management  of  the 
savings  association  where  the  total 
number  of  persons  soUcited  is  not  more 
than  50; 

(2]  Any  solicitation  through  the 
medium  of  a  newspaper  advertisement 
which  informs  association  members, 
following  approval  of  the  plan  of 
conversion,  of  a  source  from  which  they 
may  obtain  copies  of  a  proxy  statement 
form  of  proxy,  or  any  odicr  soUciting 
material  and  does  no  more  than: 

(i]  Name  the  savings  association: 

(ii]  State  the  reason  for  the 
advertisement 

(iii)  Identify  the  proposal  or  proposals 
to  be  acted  upon  by  association 
members:  and 

(iv]  Urge  the  member  to  vote  at  the 
meeting. 

(b)  Use  of  proxy  soliciting  material  to 
be  authorized.  No  proxy  soliciting 
material  required  to  be  filed  with  the 
Office  prior  to  use  shall  be  furnished  to 
association  members  or  otherwise 
released  for  distribution  until  the  use  of 
such  material  has  been  authorized  in 
writing  by  the  Office.  Proxy  material 
authorized  for  use  by  the  Office  shall  be 
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mailed  to  the  association  members 
within  ten  days  of  such  authorization 
unless  extended  by  the  Office  in  writing. 

(c)  Information  to  be  furnished 
association  members.  No  solicitation 
subject  to  this  section  shall  be  made 
unless  each  person  solicited  is 
concurrently  furnished,  or  has 
previously  been  furnished,  a  written 
proxy  statement  the  use  of  which  has 
been  authorized  by  the  Office. 

(d)  Requirements  as  to  proxy.  (1)  The 
form  of  proxy: 

(i)  Shall  indicate  in  bold  face  type 
whether  the  proxy  is  solicited  on  behalf 
of  the  management; 

(ii)  Shall  provide  specifically 
designated  blank  spaces  for  dating  and 
signing  the  proxy; 

(iii)  Shall  identify  clearly  and 
impartially  each  matter  or  group  of 
related  matters  intended  to  be  acted 
upon: 

(iv)  Shall  be  clearly  labeled 
"Revocable  Proxy"  in  bold  face  type  (at 
least  as  large  as  18  point]; 

(v)  Shall  describe  any  charter  or  State 
law  requirement  restricting  or 
conditioning  voting  by  proxy; 

(vi]  Shall  contain  an 
acknowledgement  by  the  person  giving 
the  proxy  that  he  has  received  a  proxy 
statement  prior  to  signing  the  form  of 
proxy; 

(vii)  Shall  contain  the  date,  time  and 
place  of  meeting,  if  practicable; 

(viii)  Shall  provide  by  a  box  or 
otherwise,  a  means  whereby  the  person 
solicited  is  afforded  an  opportunity  to 
specify  by  ballot  a  choice  between 
approval  or  disapproval  of  each  matter 
referred  to  therein  as  intended  to  be 
acted  upon;  and 

(ix)  Shall  indicate  in  bold  face  type 
how  the  proxy  shall  be  voted  on  each 
such  matter  to  which  no  choice  is  so 
specified. 

(2)  No  proxy  subject  to  this  section 
shall  confer  authority  to  vote  at  any 
meeting  other  than  the  meeting  (or  any 
adjournment  thereof)  to  vote  on 
conversion.  A  proxy  may  be  deemed  to 
confer  authority  to  vote  with  respect  to 
matters  incident  to  the  conduct  of  such 
meeting.  If  the  plan  of  conversion  is 
considered  at  an  annual  meeting, 
existing  proxies  may  be  voted  with 
respect  to  matters  not  related  to  the  plan 
of  conversion. 

(3)  The  proxy  statement  or  form  of 
proxy  shall  provide  that  the  votes 
represented  by  the  proxy  will  be  voted; 
that,  where  the  person  solicited  specifies 
by  means  of  a  ballot  provided  pursuant 
to  paragraph  (d](l](viii]  of  this  section  a 
choice  with  respect  to  any  matter  to  be 
acted  upon,  the  votes  will  be  voted  in 
accordance  with  the  specifications  so 
made;  and  that  if  no  choice  is  so 


specified,  the  votes  will  be  cast  as 
indicated  in  bold  face  type  on  the  form 
of  proxy. 

(4)  Notwithstanding  any  other 
provisions  of  paragraph  (d)  of  this 
section,  the  proxy  may  be  in  a  form 
previously  obtained  from  a  voting 
member  and  conferring  general 
authority  to  vote  on  any  and  all  matters 
at  any  meeting  of  the  members  or  other 
authority  to  vote  on  matters  to  be 
presented  at  the  special  meeting, 
Provided:  That  such  voting  member  has 
been  furnished  a  proxy  statement 
conforming  with  paragraph  (c)  of  this 
section  and  the  voting  member  does  not 
grant  a  later-dated  proxy  to  vote  at  the 
meeting  called  to  consider  the  plan  of 
conversion  or  attend  such  meeting  and 
vote  in  person. 

•  (e)  Material  required  to  be  filed.  (1) 
Applicants  shall  file  ten  preliminary 
copies  of  such  proxy  materials  as  are 
required  by  the  form  for  applying  for 
approval  to  convert  under  this  piul. 

(2)  Ten  preliminary  copies  of  any 
additional  soliciting  material  subject  to 
this  section  including  soliciting  material 
in  the  form  of  press  releases,  and  radio 
or  television  scripts,  to  be  used  or 
furnished  to  association  members 
subsequent  to  furnishing  the  proxy 
statement,  shall  be  filed  with  the  Office 
at  least  five  business  days  prior  to  the 
date  on  which  the  Office  is  requested  to 
authorize  the  use  of  such  material. 
Speeches  may,  but  need  not  be,  filed 
with  the  Office  prior  to  use. 

(3)  Twenty-five  copies  of  the  proxy 
statement  and  ten  copies  of  the  form  of 
proxy  and  all  other  soliciting  material,  in 
the  form  in  which  such  material  is 
furnished  to  association  members,  shall 
be  filed  with  or  mailed  for  filing  to  the 
Office  not  later  than  the  date  such 
material  is  first  sent  or  given  to 
association  members.  All  materials  filed 
pursuant  to  this  paragraph  (e)(3)  shall  be 
accompanied  by  a  statement  of  the  date 
on  which  copies  of  such  materials  are  to 
be  released  to  association  members. 

(4)  If  the  solicitation  is  to  be  made  in 
whole  or  in  part  by  personal  solicitation, 
ten  preliminary  copies  of  all  written 
instructions  or  other  material  which 
discusses  or  reviews,  or  comments  upon 
the  merits  of,  any  matter  to  be  acted 
upon  and  which  is  to  be  furnished  to  the 
individuals  making  the  actual 
solicitation  for  their  use  directly  or 
indirectly  in  connection  with  the 
solicitation  shall  be  filed  with  the  Office 
at  least  five  business  days  prior  to  the 
date  on  which  the  Office  is  requested  to 
authorize  the  use  of  such  material. 

(5)  All  preliminary  copies  of  material 
filed  pursuant  to  paragraphs  (e)(1),  (e)(2) 
and  (e)(4)  of  this  section  shall  be  clearly 
marked  on  the  cover  page  "Preliminary 


Copy".  Such  preliminary  copies  shall  be 
for  the  information  of  the  Office  only 
and  shall  not  be  deemed  available  for 
public  inspection  except  that  such 
material  may  be  disclosed  to  any 
department  or  agency  of  the  United 
States  Government  or  appropriate  State 
Government  and  the  Office  may  make 
such  inquiries  or  investigation  in  regard 
to  the  material  as  may  be  necessary  for 
an  adequate  review  thereof  by  the 
Office. 

(6)  Unless  requested  by  the  Office, 
copies  of  replies  to  inquiries  from 
members  of  the  savings  association  and 
copies  of  communications  which  do  no 
more  than  request  that  forms  of  proxy 
theretofore  solicited  be  signed  and 
returned  need  not  be  filed  pursuant  to 
paragraph  (e)  of  this  section. 

(7)  Where  any  proxy  statement  form 
of  proxy  or  other  material  filed  pursuant 
to  paragraph  (e)  of  this  section  is 
amended  or  revised,  four  of  the  required 
copies  of  such  amended  or  revised 
materiel  filed  with  the  Office  shall  be 
marked  to  Indicate  clearly  and  precisely 
the  changes  effected  therein  subsequent 
to  the  last  prior  filing. 

(f)  Mailing  communications  for 
associations  members.  If  the 
management  of  the  applicant  has 
adopted  a  plan  of  conversion,  the 
applicant  shall  perform  such  of  the 
following  acts  as  may  be  duly  requested 
in  writing  with  respect  to  a  matter  to  be 
considered  at  the  meeting  to  vote  on  the 
plan  of  conversion  by  any  association 
member  who  will  defray  the  reasonable 
expenses  to  be  incurred  by  the  applicant 
in  the  performance  of  the  act  or  acts 
requested. 

(1)  The  appUcant  shall  mail  or 
otherwise  furnish  to  such  association 
member  the  following  information  as 
promptly  as  practicable  after  the  receipt 
of  such  request: 

(i)  A  statement  of  the  approximate 
number  of  association  members  who 
have  been  or  are  to  be  solicited  on 
behalf  of  the  management  or  any  group 
of  such  holders  which  the  association 
member  shall  designate;  and 

(ii)  An  estimate  of  the  cost  of  mailing 
a  specified  proxy  statement  form  of 
proxy  or  other  communication  to  such 
association  member. 

(2)  Copies  of  any  proxy  statement 
form  of  proxy  or  other  communication 
furnished  by  the  association  member 
and  as  approved  by  the  Office  shall  be 
mailed  by  the  applicant  to  such  of  the 
association  members  specified  in 
paragraph  (f)(l)(i)  of  this  section  as  the 
association  member  shall  designate. 

(3)  Any  such  material  which  is 
furnished  by  the  association  member 
shall  be  mailed  with  reasonable 
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promptness  by  the  applicant  after 
receipt  of  the  material  to  be  mailed, 
euvelopes  or  other  containers  therefor 
and  postage  or  payment  for  postage.  . 

(4)  Neither  the  manageaient  nor  the 
applicant  shall  be  responsible  for  such 
proxy  statement  form  of  proxy  or  other 
communication. 

(g)  False  or  misleading  statements.  (1) 
No  solicitation  of  a  proxy  by  the 
applicant  its  management  or  any  other 
person  for  the  meeting  to  vote  on 
conversion  shall  be  wade  by  means  of 
any  proxy  statement  form  of  proxy, 
notice  of  meeting  or  other 
communication,  writlen  or  oral, 
containing  any  statement  which,  at  the 
time  and  in  the  light  of  the 
circumstances  under  which  it  is  made,  is 
false  or  misleading  with  respect  to  any 
material  fact  or  which  omits  to  state 
any  material  fact  necessary  in  order  to 
make  the  statements  therein  not  false  or 
misleading  or  necessary  to  correct  any 
statement  in  any  earlier  communication 
with  respect  to  the  solicitation  of  a 
proxy  for  such  meeting  which  has 
become  false  or  misleading. 

(2)  The  fact  that  a  proxy  statement 
form  of  proxy  or  other  soliciting  material 
has  been  filed  with  or  examined  by  the 
Office  and  authorized  for  use  shall  not 
be  deemed  a  finding  by  the  Office  that 
such  material  is  accurate  or  complete  or 
not  false  or  misleading,  or  that  the- 
Office  has  passed  upon  the  merits  of  or 
approved  any  proposal  contained 
therein.  No  representation  contrary  to 
the  foregoing  shall  be  made  by  any 
person. 

(3)  U  a  solicitation  by  management 
violates  any  provision  of  this  section, 
the  Office  may  require  remedial 
measures  including: 

(i)  Correction  of  any  such  violation  by 
means  of  a  retraction  and  new 
solicitation; 

(ii)  Rescheduling  of  the  meeting  for  a 
vote  on  the  ccmversion;  and 

(iii)  Any  other  actions  the  Office  may 
deem  appropriate  in  the  circumstances 
in  order  to  ensure  a  fair  vote. 

(h)  Prohibition  of  certain  solicitations. 
No  person  solicitiiig  a  proxy  from  an 
association  member  for  the  meeting  to 
vote  on  conversion  shall  sohcit 

(1)  Any  imdated  or  post-dated  proxy; 

(2)  Any  proxy  which  provides  that  it 
shall  be  deemed  to  be  dated  as  of  any 
date  subsequent  to  the  date  on  which  it 
is  signed  by  the  association  members; 

(3)  Any  proxy  which  is  not  revocable 
at  win  by  the  association  member  giving 
it  or 

(4)  Any  proxy  which  is  part  of  any 
other  document  or  instrument  (such  as 
an  account  card]. 


S5e3b.6    Vote  by  members. 

(a)  Vote  at  special  meeting.  Following 
approval  by  the  Office  of  an  application 
for  conversion,  the  plan  of  conversion 
shaU  be  submitted  to  a  special  meeting 
of  members,  unless  in  the  case  of  a 
State-chartered  converting  savings 
association  State  law  requires  that  the 
plan  be  considered  at  an  annual  meeting 
of  members. 

(b)  Determining  members  eligible  to 
vote.  The  record  date  for  determining 
those  members  eligible  to  vote  at  the 
meeting  called  to  consider  a  plan  of 
conversion  ^all  not  be  more  than  60  nor 
less  than  10  days  prior  to  the  date  of 
such  meeting,  without  prior  approval  of 
the  Office,  unless  State  law  requires  a 
different  voting  record  date. 

(c)(1)  Notice  to  members.  Notice  of 
the  meeting  to  consider  e  plan  of 
conversion  shall  be  given  by  meafls  of 
the  proxy  statement  authorized  for  use 
by  the  Office.  The  notice  shall  be  given 
not  more  than  45  nor  fewer  than  20  days 
prior  to  the  date  of  the  meeting  to  each 
association  member,  unless  State  law 
requires  a  different  notice  period.  Such 
notice  shall  also  be  sent  to  each 
beneficial  holder  of  an  account  held  in  a 
fiduciary  capacity: 

(i)  In  the  case  of  a  Federal  association, 
where  the  accoimt  is  an  Individual 
Retirement  Account  and  the  name  of  the 
beneficial  holder  is  disclosed  on  the 
association's  records:  and 

(ii)  In  the  case  of  a  Stat^-chartered 
association,  where  the  beneficial  holder 
possesses  voting  rights. 

(2)  Summary  proxy  statement.  The 
proxy  statement  required  by  paragraph 
(c)(1)  of  this  section  may  be  in  summary 
form.  Provided: 

(i)  A  statement  is  made  in  bold-faoe 
type  on  the  notice  to  members  required 
under  paragraph  (c)(1)  of  this  section 
that  a  more  detailed  description  of  the 
proposed  transaction  may  be  obtained 
by  returning  an  attached  postage-paid 
postcard  or  other  written 
conununication  requesting  a 
supplemental  information  statement 
which,  together  with  the  summary  proxy 
statement  complies  with  the 
requirements  of  Form  PS; 

(ii)  The  last  date  on  which  the 
summary  proxy  statement  is  mailed  to 
members  will  be  deemed  the  date  on 
which  notice  is  given  for  purposes  of 
paragraph  (c)(1)  of  this  section.  Without 
prior  approval  by  the  Office,  the  special 
meeting  of  members  shall  not  be  held 
fewer  than  20  days  after  the  last  date  on 
which  the  supptemental  information 
statement  is  mailed  to  requesting 
members; 

(iii)  The  supplemental  information 
statement  required  to  be  furnished  to 
members  pursuant  to  paragraph  (c)(2](i) 


of  this  section  may  be  combined  with 
Form  OC  if  the  si^scription  ofiering  is 
commenced  concurrently  with  or  duiiog 
the  proxy  solicitation  period  pursuant  to 
§  563b.3(d)(l)  of  this  subfwrt  A;  and 
(iv)  The  summary  proxy  statement 
shall  be  prepared  in  accordance  with 
the  following  requirements: 

(A)  AH  of  the  requirements  of  Form  PS 
shall  be  met  with  the  exception  of  the 
following: 

(7)  Item  6.  Management 
Remuneration. 

[2]  Item  7.  Business  of  tlie  A|>pUcant 
Paragraphs  (c)  throo^  (m).  and  (o). 

{3]  Item  14.  Financial  Statements. 

(4)  Item  15.  Consents  of  Experts  and 
Reports.  Paragraph  (b). 

(B)  The  disclosure  req\iirements  of 
Items  8(j),  9  and  13  of  Fom  PS  may  be 
prepared  in  susunary  form. 

(C)  The  disdosnre  requirements  of 
Item  5  may  be  met  throuj^  disdosure  of 
the  names,  ages,  and  present 
occupations  of  all  directors  and 
executive  officers. 

(D)  The  plan  of  conversion  shall  not 
be  required  to  be  attached  to  the 
summary  proxy  statement  under  Item 
16. 

(E)  The  statement  contained  in 

I  563b.8(u]  of  this  part  shall  be  inchided. 

(d)  Notice  to  eligible  account  holders 
and  supplemental  account  holders  who 
are  not  voting  members.  The  converting 
savings  association  may  give  notice  of 
the  proposed  conversion  and  the 
meeting  of  the  association  members  by 
letter  or  other  written  communication 
authorized  for  use  by  the  Office  to 
eligible  account  holders  and 
supplemental  account  holders  who  are 
not  voting  members.  "Hie  contents  of  the 
notice  shall  be  subject  to  §5  563b.4(a)(4) 
and  (a)(5),  and  563b.5(g)  of  this  part  the 
use  of  the  notice  shall  be  subject  to 

S  563b.5(b)  of  this  part  and  filing  of  &e 
notice  with  the  Office  shaD  be  subject  to 
8  563b.5(e)(l).  (e)(3).  (e)(5).  and  (e)(7)  of 
this  part 

(e)  Required  vote.  The  plan  shall  be 
approved  by  a  vote  of  at  least  a  majority 
of  the  total  outstanding  votes  of  &e 
association  members,  unless  State  law 
requires  a  higher  percentage  for  a  State- 
chartered  converting  savings 
association,  in  which  case  the  higher 
percentage  shall  be  used.  Voting  may  be 
in  person  or  by  proxy. 


$5636.7   PfMngandsslseri 

(a)  General  [1]  No  offer  to  seD 
securities  of  an  applicant  pursuant  to  a 
plan  of  conversion  may  be  made  prior  to 
approval  by  the  Office  of  the  application 
for  conversion  and  until  the  proxy 
statement  has  been  authorized  lot  use 
by  the  Office. 
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(2)  No  offering  circular  may  be 
transmitted  to  any  person  in  connection 
with  an  offer  or  sale  of  a  security  that  is 
the  subject  of  a  plan  of  conversion 
which  has  been  filed  with  the  Office 
imless  the  offering  circular  meets  the 
requirements  of  this  part  or  Part  563g. 

(3)  No  sale  of  seounties  may  be  made 
except  by  means  of  a  final  offering 
circular  which  has  been  declared 
effective  by  the  Office. 

(4)  The  provisions  of  9  563b.7(a)  shall 
not  apply  to  preliminary  negotiations  or 
agreements  between  an  applicant  and 
any  underwriter  or  among  underwriters 
who  are  to  be  in  priority  of  contract  with 
the  applicant. 

(b)  Distribution  of  offering  materials. 
Any  preliminary  offering  circular  which 
has  been  tiled  with  the  Office  may  be 
distributed  in  connection  with  the 
offering  at  the  same  time  as  or  after  the 
proxy  statement  is  mailed  to  association 
members  pursuant  to  §  563b.6(c)  of  this 
part.  No  final  offering  circular  shall  be 
distributed  until  it  has  been  declared 
effective  by  the  Office.  The  declaration 
of  effectiveness  of  the  final  offering 
circular  by  the  Office  shall  not  extend 
beyond  the  maximum  time  period 
specified  for  the  completion  of  the  sale 
of  all  the  capital  stock  in  paragraph  (i)  of 
this  section,  or  beyond  such  period  of 
time  as  the  Office  shall  establish  upon  a 
subsequent  declaration  of  effectiveness 
in  the  event  of  the  granting  of  an 
extension  of  time  under  paragraph  (k)  of 
this  section. 

(c)  Estimated  price  information.  If  the 
offering  is  to  commence  prior  to  the 
meeting  of  the  association  members  held 
to  vote  on  the  plan  of  conversion,  the 
proxy  statement  authorized  for  use  by 
the  Office  shall  set  forth  the  estimated 
price  range.  Any  preliminary  offering 
circular  shall  set  forth  the  estimated 
price  range.  The  maximum  of  such  price 
range  should  normally  be  no  more  than 
15  percent  above  the  average  of  the 
minimum  and  maximum  of  such  price 
range  and  the  minimum  should  normally 
be  no  more  than  15  percent  below  such 
average.  The  maximum  price  used  in  the 
price  range  should  normally  be  no  more 
than  $50  per  share  and  the  minimum  no 
less  than  $5  per  share. 

(d)  Prohibited  representations.  The 
Office  will  review  the  price  information 
required  under  this  section  in 
determining  whether  to  give  approval  to 
applications  for  conversion  when  the 
offering  is  to  commence  prior  to  the 
meeting  of  association  members,  and 
will  review  the  information  in 
determining  whether  to  declare  a  final 
offering  circiilar  effective.  No 
representations  may  be  made  in  any 
manner  that  such  price  information  has 
been  approved  by  the  Office  or  that  the 


shcu«8  of  capital  stock  sold  pursuant  to 
the  plan  of  conversion  have  been 
approved  or  disapproved  by  the  Office 
or  that  the  Office  has  passed  upon  the 
accuracy  or  adequacy  of  any  offering 
circular  covering  such  shares. 

(e)  Underwriting  expenses. 
Underwriting  commissions  shall  not 
exceed  an  amotmt  or  percentage  per 
share  accepted  as  reasonable  by  the 
Office  or  its  delegate.  No  underwriting 
commission  shall  be  allowed  or  paid 
with  respect  to  shares  of  capital  stock 
sold  in  the  subscription  offering  unless 
the  plan  of  conversion  contains  the 
optional  provision  permitted  by 

S  563b.3(d)(ll)  of  this  part;  however,  an 
underwriter  may  be  reimbursed  for 
accountable  expenses  in  connection 
with  the  subscription  offering  where  the 
public  offering  is  limited  such  that 
reasonable  underwriting  commissions 
thereon  would  not  be  sufficient  to  cover 
total  accoimtable  expenses  and,  in  the 
case  in  which  no  public  offering  occurs, 
an  underwriter  may  be  paid  a  consulting 
fee  reasonable  under  the  circumstances 
as  the  Office  shall  accept  The  term 
"imderwriting  commissions"  includes 
underwriting  discounts. 

(f)  Pricing  materials.  (1)  In  considering 
the  pricing  information  required  under 
paragraph  (c)  of  this  section,  the  Office 
■will  apply  ^e  following  guidelines: 

(i)  The  materials  shall  be  prepared  by 
persons  independent  of  the  applicant 
experienced  and  expert  in  the  area  of 
corporate  appraisal,  and  acceptable  to 
the  Office; 

(ii)  The  materials  shall  contain  a  brief 
summary  of  data  that  is  sufficient  to 
support  the  conclusions  reached  therein; 
and 

(iii)  To  the  extent  that  the  appraisal  is 
based  on  a  capitalization  of  the  pro 
forma  income  of  the  converted  savings 
association,  the  materials  must  indicate 
the  basis  for  determination  of  the 
income  to  be  derived  from  the  proceeds 
of  the  sale  of  stock  and  demonstrate  the 
appropriateness  of  the  earnings-multiple 
used,  including  assumptions  made  as  to 
future  earnings  growth.  To  the  extent 
that  the  appraisal  is  based  on 
comparison  of  the  capital  stock  of  the 
applicant  with  outstanding  capital  stock 
of  existing  stock  associations,  such 
existing  stock  associations  must  be 
reasonably  comparable  to  the 
converting  savings  association  in  terms 
of  such  factors  as  size,  market  area, 
competitive  conditions,  profit  history, 
and  expected  future  earnings. 

(2)  In  addition  to  the  information 
required  in  paragraph  (f)(1)  of  this 
section,  the  applicant  shall  submit 
information  demonstrating  to  the 
satisfaction  of  the  Office  the 
independence  and  expertise  of  any 


person  preparing  materials  under  this 
paragraph.  However,  a  person  will  not 
be  considered  as  lacking  independence 
for  the  reason  that  such  person  will 
participate  in  effecting  a  sale  of  capital 
stock  under  the  plan  of  conversion  or 
will  receive  a  fee  from  the  applicant  for 
services  rendered  in  connection  with 
such  appraisal. 

(3)  In  addition  to  the  information 
required  in  paragraphs  (f)(1)  and  (f)(2)  of 
this  section,  the  applicant  shall  file  with 
the  Office  such  additional  information 
with  respect  to  the  pricing  of  the  capital 
stock  of  the  association  as  the  Office 
may  request  including,  without 
limitation,  a  full  appraisal. 

(g)  Order  forms  for  purchase  of 
capital  stock.  (1)  Promptly  after  the 
Office  has  declared  effective  the  offering 
circular  for  the  subscription  offering,  the 
applicant  shall  distribute  order  forms  for 
the  purchase  of  shares  of  capital  stock 
in  the  offering  to  all  eligible  account 
holders,  supplemental  eligible  account 
holders,  voting  members  and  other 
persons  who  may  subscribe  for  shares 
of  capital  stock  under  the  plan  of 
conversion.  If  the  converting  savings 
association  shall  have  adopted  in  its 
plan  of  conversion  the  optional 
provisions  set  forth  in  i  563b.3  (d)(5), 
(d)(6),  or  (d)(ll)  of  this  part  the 
applicant  shall  deliver  order  forms  to 
the  eligible  account  hbtdters^' 
supplemental  eligible  accoimt  holders, 
and  voting  members  who  requested 
receipt  of  the  offering  circular. 

(2)  Each  order  form  shall  be 
accompanied  or  preceded  by  the  final 
offering  circular  for  the  subscription 
offering  or  the  public  offering,  as  the 
case  may  be,  and  a  set  of  detailed 
instructions  explaining  how  to  properly 
complete  such  order  forms. 

(3)  The  maximum  subscription  price 
stated  on  each  order  form  shall  be  the 
amount  to  be  paid  when  the  order  form 
is  returned.  The  maximum  subscription 
price  and  the  actual  subscription  price 
shall  be  within  the  subscription  price 
range  stated  in  the  Office's  approval  and 
the  offering  circular.  If  either  the 
maximum  subscription  price  or  the 
actual  subscription  price  is  not  within 
the  subscription  price  range,  the 
applicant  must  obtain  an  amendment  to 
the  Office's  approval.  If  appropriate,  the 
Office  will  condition  its  approval  by 
requiring  a  resolicitation  of  proxies  and/ 
or  order  forms.  If  the  actual  public 
offering  price  is  less  than  the  maximum 
subscription  price  stated  on  the  order 
form,  the  actual  subscription  price  shall 
be  correspondingly  reduced  and  the 
difference  shall  be  refunded  to  those 
who  have  paid  the  maximum 
subscription  price,  unless  the 
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subscribers  affirmatively  elect  to  have 
the  difference  applied  to  the  purchase  of 
additional  shares  of  capital  stock. 

(4)  Each  order  form  shall  be  prepared 
so  as  to  indicate  to  the  person  receiving 
it  in  as  simple,  clear  and  intelligible  a 
maimer  as  possible,  the  actions  which 
are  required  or  available  to  him  or  her 
with  respect  to  the  form  and  the  capital 
stock  offered  for  purchase  thereby. 
Specifically,  each  order  form  shall: 

(i)  Indicate  the  maximum  number  of 
shares  that  may  be  purchased  pursuant 
to  the  subscription  rights; 

(ii)  Indicate  the  period  of  time  within 
which  the  subscription  rights  must  be 
exercised,  which  period  of  time  shall  be 
no  less  than  20  days  and  no  more  than 
45  days  following  the  date  of  the  mailing 
of  the  subscription  offering  order  form; 
(iii)  State  the  maximum  subscription 
price  per  share  of  capital  stock; 

(iv)  Indicate  any  requirements  as  to 
the  minimum  number  of  shares  of 
capital  stock  which  may  be  purchased; 
(v)  Provide  a  specifically  designated 
blank  space  or  spaces  for  indicating  the 
number  of  shares  of  capital  stock  which 
the  eligible  account  holder  or  other 
person  wishes  to  purchase; 

(vi)  Indicate  the  manner  of  required 
payment  and,  if  such  payment  may  be 
made  by  withdrawal  from  a  certificate 
of  deposit  indicate  that  such 
withdrawal  may  be  made  without 
penalty.  If  payment  is  to  be  made  by 
withdrawal  from  a  savings  account  or 
certificate  of  deposit  a  box  to  check 
should  be  provided; 

(vii)  Provide  specifically  designated 
blank  spaces  for  dating  and  signing  the 
order  form; 

(viii)  Contain  an  acknowledgment  by 
the  account  holder  or  other  person 
signing  the  order  form  that  he  or  she  has 
received  a  final  offering  circular  prior  to 
80  signing;  and 

(ix)  Indicate  the  consequences  of 
failing  to  properly  complete  and  return 
the  order  form,  including  a  statement 
that  the  subscription  rights  are 
nontransferable  and  will  become  void  at 
the  end  of  the  subscription  period.  The 
order  form  may,  and  ^e  set  of 
instructions  shall,  indicate  the  place  or 
places  to  which  the  order  forms  are  to 
be  returned  and  when  the  order  forms 
shall  be  deemed  to  be  received,  such  as 
by  date  and  time  of  actual  receipt  at  the 
address  indicated  or  by  date  and  time  of 
postmark. 

(5)  The  order  form  may  provide  that  it 
may  not  be  modified  without  the 
applicant's  consent  after  its  receipt  as 
set  forth  in  the  order  form.  If  payment  is 
to  be  made  by  withdrawal  from  a 
savings  account  or  certificate  of  deposit 
the  apphcant  may,  but  need  not  cause 
such  withdrawal  to  be  made  upon 


receipt  of  the  order  form.  If  such 
withdrawal  is  made  at  any  time  prior  to 
the  closing  date  of  the  public  offering, 
the  applicant  shall  pay  interest  to  the 
account  holder  on  the  account 
withdrawn  as  if  such  amount  had 
remained  in  the  account  from  which  it 
was  withdrawrn  until  such  closing  date. 

(h)  Withdrawal  from  certificate 
accounts.  Notwithstanding  any 
regulatory  provision  regarding  penalties 
for  early  withdrawal  from  certificate 
accounts,  the  appUcant  may  allow 
payment  for  capital  stock  pursuant  to 
the  exercise  of  subscription  rights  by 
withdrawal  from  a  certificate  account 
without  the  assessment  of  such 
penalties.  In  the  case  of  early  ' 
withdrawal  of  only  a  portion  of  such 
account  the  certificate  evidencing  such 
account  shall  be  cancelled  if  the 
applicable  minimum  balance 
requirement  ceases  to  be  met  The 
remaining  balance  will  earn  interest  at 
the  passbook  rate. 

(i)  Period  for  completion  of  sale.  The 
sale  of  all  shares  of  capital  stock  of  the 
converting  savings  association  to  be 
made  imder  the  plan  of  conversion, 
including  any  sale  in  a  public  offering  or 
direct  community  marketing,  shall  be 
completed  as  promptly  as  possible  and 
within  45  calendar  days  after  the  last 
day  of  the  subscription  period,  unless 
extended  by  the  Office. 

(j)  Interest  on  subscriptions  and  direct 
community  offering  purchase  orders. 
The  converting  savings  association  shall 
pay  interest  at  not  less  than  the 
passbook  rate  on  all  amounts  paid  in 
cash  or  by  check  or  money  order  to  the 
association  to  purchase  shares  of  capital 
stock  in  the  subscription  offering  or 
direct  community  offering  from  the  date 
payment  is  received  by  the  association 
until  the  conversion  is  completed  or 
terminated. 

(k)  Extensions  of  time  to  complete 
public  offering  or  direct  community 
offering;  post-effective  amendments  to 
subscription  offering  circular.  (1)  The 
Office  may  grant  one  or  more  extensions 
of  the  time  required  to  complete  the  sale 
of  all  shares  of  capital  stock  under 
paragraph  (i)  of  this  section,  provided 
that  no  single  extension  of  time  shall 
exceed  90  days. 

(2)  Immediately  upon  the  granting  of 
an  extension  of  time  pursuant  to 
paragraph  (k)(l)  of  this  section,  the 
converting  savings  association  shall 
distribute  to  each  subscriber  in  the 
offering  and,  if  appUcable,  each  person 
who  has  ordered  capital  stock  in  the 
direct  community  offering,  a  post- 
effective  amendment  to  the  offering 
circular  filed  under  an  amendment  to 
the  application  for  conversion  and 
declared  effective  by  the  Office 
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pursuant  to  paragraph  (k)(4)  of  this 
section  which  shall  notify  each 
subscriber  and  each  ordering  person  of 
the  granting  of  the  extension  of  time, 
and  of  the  right  of  each  subscriber  and 
each  ordering  person  to  increase, 
decrease  or  rescind  this  subscription:  (i) 
At  any  time  prior  to  20  days  before  the 
end  of  the  extension  period:  or  (ii)  at  any 
time  prior  to  the  date  of  the 
commencement  of  the  public  offering  or 
the  direct  community  offering:  Provided, 
That  if  the  public  offering  or  the  direct 
community  offering  is  not  completed 
within  20  days  after  its  commencement 
all  instructions  ^m  subscribers  and 
ordering  persons  to  increase,  decrease, 
or  rescind  their  subscriptions  or  orders 
received  during  the  20-day  offering 
period  shall  be  honored  by  the 
converting  savings  association. 

(3)  For  the  purpose  of  paragraph  (k)  of 
this  section,  the  public  offering  shall  be 
deemed  to  commence  upon  the  filing 
with  the  Office  of  the  preliminary 
offering  circular  for  the  pubUc  offering, 
and  the  direct  community  offering  shall 
be  deemed  to  commence  upon  the 
declaration  of  effectiveness  by  the 
Office  of  the  final  offering  circular. 

(4)  After  the  expiration  of  subscription 
ri^ts,  the  converting  savings 
association  shall  file  with  and  have 
declared  effective  by  the  Office  a  post- 
effective  amendment  to  the  offering 
circular  delivered  to  subscribers  upon 
the  occurrence  of  any  event 
circumstance,  or  change  of  circumstance 
which  would  be  material  to  the 
investment  decision  of  a  subscriber  or,  if 
applicable,  a  person  who  has  ordered 
capital  stock  in  the  direct  community 
offering. 

(5)  Any  post-effective  amendment  to 
an  offering  circular  distributed  to 
subscribers  in  the  offering  shall  be 
distributed  by  the  converting  savings 
association  immediately  after  the 
declaration  of  effectiveness  to  each 
subscriber,  and,  if  applicable,  each 
person  who  has  ordered  stock  in  the 
direct  community  offering,  and  the 
converting  savings  association  shall 
grant  to  each  subscriber  and  ordering 
person  the  right  to  increase,  decrease,  or 
rescind  his  or  her  subscription  or  order 
for  a  period  which  shall  be  no  less  than 
the  greater  of  ten  days  from  the  date  of 
the  mailing  of  the  post-effective 
amendment  or  the  period  remaining  in 
an  extension  of  time  granted  by  the 
Office  pursuant  and  subject  to  the 
provisions  of  paragraph  (k)(2)  of  this 
section. 

S563b^    Proctdural fqulfwnts. 

(a)  Filing  an  application  for 
conversion.  An  applicant  that  desires  to 
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convert  in  accordance  with  this  part 
shall  nie  ten  copies  of  an  application  for 
approval  in  the  form  prescribed  by  the 
Office. 

(b)  Return  of  improperly  executed  or 
materially  incomplete  filings.  (1)  Any 
application  for  approval  that  is 
improperly  executed  shall  not  be 
accepted  for  filing  and  shall  be  returned 
to  the  appHcant 

(2]  Subject  to  the  provisions  of 
paragraph  (b](3)  of  this  section,  any 
application  for  approval  that  does  not 
contain  copies  of: 

(i)  A  plan  of  conversion; 

(ii)  A  preliminary  proxy  statement 
with  signed  financial  statements:  and 

(iii)  A  preliminary  form  of  proxy,  shall 
not  be  accepted  for  filing  and  shall  be 
returned  to  the  appUcant 
Any  application  for  approval  containing 
a  materially  incomplete  plan  of 
conversion,  proxy  statement,  or  form  of 
proxy  may  be  returned  by  the  Office  to 
the  applicant 

(3)  Any  application  for  approval 
which  contains,  at  a  minimum,  a 
materially  complete  plan  of  conversion 
shall  be  accepted  for  filing  if  the 
application  for  approval  is  accompanied 
by  the  written  request  of  the  appUcant 
that  the  application  not  be  reviewed  by 
the  Office  until  the  appUcant  requests 
and  the  Office  consents  to  the  filing  of 
the  additional  materials  set  forth  in 
paragraph  (b)(2]  of  this  section. 

(c)  Additional  filing  requirements.  An 
applicant  whose  plan  of  conversion  has 
been  approved  by  the  Office  shall  fulfill 
the  foUowing  requirements. 

(1)  The  appUcant  shall  file  with  the 
Office  promptly  after  the  meeting  of 
association  members  called  to  consider 
the  plan  of  conversion  a  certified  copy 
of  each  resolution  adopted  at  such 
meeting  relating  to  the  plan  of 
conversion,  together  with  the  following 
information: 

(!)  The  total  number  of  votes  eligible 
to  be  cast; 

(ii)  The  total  number  of  votes 
represented  in  person  or  by  proxy  at  the 
meeting; 

(iii)  The  total  number  of  votes  cast  in 
favor  of  and  against  each  such  matter; 
and 

(iv)  The  percentage  of  votes  necessary 
to  approve  each  such  matter. 
The  compilation  of  the  votes  cast  at  the 
meeting  may  be  prepared  for  the  savings 
association  by  an  independent  public 
accountant  or  by  an  independent 
transfer  agent 

(2)  The  applicant  shall  file  with  the 
Office  promptly  after  the  meeting  of 
association  members  called  to  consider 
the  plan  of  conversion  an  opinion  of 
counsel  to  the  effect  that 


(!)  The  meeting  of  members  was  duly 
held  in  accordance  with  all 
requirements  of  applicable  State  and 
Federal  law  and  regulation; 

(ii)  All  requirements  of  State  law 
applicable  to  the  conversion  have  been 
compUed  with;  and 

(iii)  If  the  association  has  used  proxies 
executed  prior  to  the  proxy  solicitation 
required  by  1 563b.6(c)(l),  the  authority 
conferred  by  such  proxies  includes 
authority  to  vote  on  the  plan  of 
conversion. 

(3)  Each  offering  circular  for  the 
offering  shaU  be  prepared  in  compUance 
with  this  part  and  Form  OC.  The 
applicant  shall  file  with  the  Office  ten 
copies  of  each  preliminary  offering 
circular  and  twenty-five  copies  of  each 
final  offering  circular. 

(d)  Termination  or  amendment  of 
charter.  (1)  Upon  approval  of  a  plan  of 
conversion  by  the  members  of  a  State- 
chartered  savings  association  or  a 
Federal  savings  association  which  is 
converting  to  a  State-chartered  stock 
savings  association,  the  charter  of  such 
savings  association  shaU  terminate 
effective  upon  the  issuance  to  it  of  a 
stock  charter  under  the  laws  of  the  State 
in  which  the  home  office  of  the  applicant 
is  located.  If  such  converting  savings 
association  is  a  Federal  savings 
association,  its  Federal  charter  shall 
promptly  be  surrendered  to  the  Office 
for  cancellation.  A  savings  association 
converting  to  a  State-chartered  stock 
savings  association  shall  promptly  file 
with  the  Office  a  copy  of  the  stock 
charter  issued  to  it 

(2)  A  mutual  association  converting  to 
a  Federal  stock  association  shall  apply 
to  amend  its  charter  and  bylaws  to  read 
in  a  form  consistent  with  part  552  of  this 
chapter.  The  effective  date  of  such 
amendment  shall  be  stated  in  the 
Office's  order  approving  the  conversion. 

(3)  The  corporate  existence  of  a 
mutual  association  converting  to  a 
federally-chartered  stock  association 
shall  not  terminate,  but  the  converted 
association  shall  be  deemed  to  be  a 
continuation  of  the  association  so 
converted.  In  the  case  of  a  Federal  or  a 
State-chartered  mutual  savings 
association  converting  to  a  State- 
chartered  stock  savings  association, 
unless  State  law  otherwise  prescribes, 
the  corporate  existence  of  the 
converting  savings  association  shall 
similarly  not  terminate  and  the 
converted  savings  association  shall  be 
deemed  to  be  a  continuation  of  the 
savings  association  so  converted. 

(e)  Number  of  copies;  place  of  filing: 
binding:  signatures.  (1)  Whenever  a 
requirement  is  made  under  this  part  for 
the  filing  of  four  copies  of  any  doctmient 
with  the  Office,  one  copy  shall  be  filed 


with  the  District  Director  or  his  or  her 
designee  and  the  remaining  copies  with 
the  Chief  Counsel,  Corporate  and 
Securities  Division.  Office  of  Thrift 
Supervision,  1700  G  Street  NW, 
WashingtCKi.  DC  20552.  Whenever  a 
requirement  is  made  under  this  part  for 
the  filing  of  ten  or  more  copies  of  any 
document  with  the  Office,  three  copies 
shaU  be  filed  with  the  District  Director 
or  his  or  her  designee  and  the  remaining 
copies  with  the  Chief  Counsel, 
Corporate  and  Securities  Division. 
Whenever  a  requirement  is  made  under 
this  part  that  a  docimient  to  be  filed  be 
manually  signed,  one  manuaUy  signed 
copy  shall  be  filed  with  the  District 
Director  or  his  or  her  designee  and 
another  with  the  Chief  Counsel, 
Corporate  and  Securities  Division.  O  Jier 
copies  shall  be  conformed.  Each  of  the 
copies  filed  under  this  part  shall  be 
bound,  in  one  or  more  parts,  without 
stiff  covers.  The  binding  shaU  be  made 
on  the  side  or  stitching  margin  in  such 
manner  as  to  leave  the  reading  matter 
legible. 

(2)  At  least  two  copies  of  every 
appUcation  and  every  amendment 
thereto  filed  shall  be  manually  signed 
by: 

(i)  A  duly  authorized  representative  of 
the  applicant  on  its  behalf, 

(ii)  Its  principal  executive  officer, 

(iii)  Us  principal  fiiwyyqipl  officer. 

(iv)  Its  principal  accounting  officer, 
and 

(v)  At  least  two-thirds  of  its  directors. 

(3)  If  any  name  is  signed  to  an 
appUcation  or  any  amendment  thereto 
pursuant  to  a  power  of  attcrrey,  four 
copies  of  such  power  of  attorney, 
including  two  manually  signed,  shall  be 
filed  with  the  application. 

(4)(i)  Except  as  provided  in  paragraph 
(e)(4)(ii]  of  this  section,  the  filing  of  any 
application  or  amendment  thereto  under 
this  pari  shall  constitute  a 
representation  of  the  applicant  by  its 
duly  authorized  representative,  the 
appUcant's  principal  executive  officer, 
the  appUcant's  principal  financial 
officer,  and  the  appUcant's  principal 
accounting  officer,  and  each  member  of 
the  applicant's  board  of  directors 
(whether  or  not  such  director  has  signed 
the  application  or  any  amendment 
thereto)  severally  that 

(A)  He  or  she  has  read  such 
appUcation  or  amendment 

(B)  In  the  opinion  of  each  such  person, 
he  or  she  has  made  such  examination 
and  investigation  as  is  necessary  to 
enable  him  or  her  to  express  an 
informed  opinion  that  such  appUcation 
or  amendment  compUes  to  the  best  of 
his  or  her  knowledge  and  beUef  with  the 


Federal  Register  /  Vol.  54,  No.  229  /  Thursday,  November  30,  1989  /  Rules  and  Regulations     49611 


applicable  requirements  of  this  part  and 
forms  prescribed  hereunder;  and 

(C)  Each  such  person  holds  such 
informed  opinion. 

(u)  The  representations  specified  in 
paragraph  (e]t4](i)  of  this  section  shall 
not  be  deemed  to  have  been  made  by 
any  director  of  the  applicant  who  did 
not  sign  the  appUcation  or  any 
amendment  thereto,  if,  and  only  to  the 
extent  that  such  director  files  with  the 
Office  within  10  business  days  after  the 
filing  of  such  application  or  amendment 
a  statement  describing  those  portions  of 
such  filing  as  to  which  he  or  she  does 
not  so  represent 

(f)  Requirements  as  to  paper  and 
printing.  (1)  Applications  shaU  be  filed 
on  good  quality,  unglazed,  white  paper 
approximately  8V4  by  13  or  BVi  by  11 
inches  in  size,  insofar  as  practicable. 
However,  tables,  charts,  maps  and 
fmancial  statements  may  be  on  larger 
paper  if  folded  to  such  sizes,  and  the 
plan  of  conversion,  proxy  statement  and 
offering  circular  may  be  on  smaller 
paper  if  the  applicant  so  desires. 

(2)  AppUcations  and,  insofar  as 
practicable,  aU  papers  and  doomients 
filed  as  a  part  thereof,  shaU  be  printed, 
lithographed,  mimeographed  or  type- 
written. However,  appUcations  for  any 
portion  thereof  may  be  prepared  by  any 
similar  process  which,  in  the  opinion  of 
the  Office,  produces  copies  suitable  for 
a  permanent  record.  Irrespective  of  the 
process  used,  all  copies  of  any  such 
material  shaU  be  clear,  easily  readable 
and  suitable  for  repeated  photocopying. 
Debits  in  credit  categories  and  credits  in 
debit  categories  shall  be  designated  so 
as  to  be  clearly  distinguishable  as  such 
on  photocopies. 

(g)  Method  of  preparation.  Every 
application  shall  furnish  information  in 
item-and-answer  form  in  response  to  the 
items  of  the  appropriate  form,  and  shall 
include  the  captions  of  the  form,  but 
omit  the  text  of  all  items  and 
instructions.  Every  proxy  statement  and 
offering  circular  shaU  present 
information  as  provided  in  paragraph  (n) 
of  this  section  in  response  to  the  items 
of  the  appropriate  form  in  lieu  of 
furnishing  the  information  in  item-and- 
answer  form,  and  shall  omit  the  captions 
and  text  of  aU  items  and  instruction. 
Every  application  shaU  include  a  cross 
reference  sheet  showing  the  location  in 
the  proxy  statement  and  offering 
circular  of  the  response  to  the  items  of 
the  appropriate  form.  If  any  such  item  is 
inapplicable,  or  the  answer  thereto  is  in 
the  negative  and  is  omitted,  a  statement 
to  that  effect  shaU  be  made  in  the  cross 
reference  sheet. 

(h)  Interpretation  of  requirements.  (1) 
Unless  the  context  indicates  otherwise, 


the  forms  require  information  only  as  to 
the  applicant. 

(2)  Whenever  words  relate  to  the 
future,  they  have  reference  solely  to 
present  intention. 

(3)  Any  words  indicating  the  holder  of 
a  position  or  office  include  persons,  by 
whatever  titles  designated,  whose  duties 
are  those  ordinarily  performed  by 
holders  of  such  positions  or  offices. 

(i)  Additional  information.  In  addition 
to  the  information  expressly  required  to 
be  included  in  any  application  under 
this  part  there  shaU  be  added  such 
further  material  information,  if  any,  as 
may  be  necessary  to  make  the  required 
statements,  in  the  light  of  the 
circumstances  under  which  they  made, 
not  misleading. 

(j)  Information  unknown  or  not 
reasonably  available.  Information 
required  need  be  given  only  insofar  as  it 
is  known  or  reasonably  available  to  the 
applicant.  If  any  required  information  is 
unknown  and  not  reasonably  available 
to  the  appUcant  either  because  the 
obtaining  thereof  would  Involve 
unreasonable  effort  or  expense,  or 
because  it  rests  peculiarly  within  the 
knowledge  of  another  person  not 
affiUated  with  the  applicant  the 
information  may  be  omitted,  subject  to 
the  foUowing  conditions: 

(1)  The  applicant  shall  give  such 
information  on  the  subject  as  it 
possesses  or  can  acquire  without 
unreasonable  effort  or  expense,  together 
with  the  sources  thereof. 

(2)  The  applicant  shaU  include  a 
statement  either  showing  that 
unreasonable  effort  or  expense  would 
be  involved  or  indicating  the  absence  of 
any  affiliation  with  the  person  within 
whose  knowledge  the  information  rests 
and  stating  the  result  of  a  request  made 
to  such  person  for  the  information. 

(k)  Incorporation  of  certain 
information  by  reference.  (1)  Where  an 
item  in  an  appUcation  caUs  for 
information  not  required  to  be  included 
in  the  proxy  statement  or  offering 
circular,  matter  contained  in  any  part  of 
the  application,  including  exhibits,  may 
be  incorporated  by  reference  in  answer, 
or  partial  answer,  to  such  item.  No 
information  may  be  incorporated  by 
reference  in  a  proxy  statement  or 
offering  circular,  unless  the  document 
containing  such  information  is  attached 
thereto  or  is  summarized  or  outlined  as 
provided  in  paragraph  (1)  of  this  section. 
However,  an  offering  circular  may 
incorporate  by  reference  the  information 
contained  in  a  proxy  statement 
previously  delivered,  without  need  of 
summary  or  outline. 

(2)  Material  incorporated  by  reference 
shall  be  clearly  identified  in  the 
reference.  An  express  statement  that  the 


specified  matter  is  incorporated  by 
reference  shaU  be  made  at  the  particular 
place  in  the  appUcation  where  the 
information  is  required.  Matter  shall  not 
be  Incorporated  by  reference  in  any 
case  where  such  incorporation  would 
render  the  statement  incomplete, 
unclear  or  confusing. 

(1)  Summaries  or  outlines  of 
documents.  Where  a  summary  or  outline 
of  the  provisions  of  any  document  is 
required,  only  a  brief  statement  shaU  be 
made,  in  succinct  and  condensed  form, 
as  to  the  most  important  provisions  of 
the  document  In  addition  to  such 
statement  the  summary  or  outline  may 
incorporate  by  reference  particular 
items,  sections  or  paragraphs  of  any 
exhibit  and  may  be  qualified  in  its 
entirety  by  such  reference. 

(m)  Legibility  of  materials.  The  body 
of  aU  printed  plans  of  conversion,  proxy 
statements,  and  offering  circulars, 
including  all  notes  to  financial 
statements  and  other  tabular  data 
included  therein,  shaU  be  in  roman  type 
at  least  as  large  and  as  legible  as  10- 
point  modem  type.  However,  to  the 
extent  necessary  for  convenient 
presentation,  financial  statements  and 
other  tabular  data,  including  tabular 
data  in  notes,  may  be  in  roman  type  at 
least  as  large  and  as  legible  as  &-point 
modem  type.  All  such  type  shall  be 
leaded  at  least  2  points. 

(n)  Presentation  of  information.  (1) 
The  information  required  in  a  proxy 
statement  or  offering  circular  need  not 
foUow  the  order  of  the  items  or  other 
requirements  in  the  appropriate  form. 
Such  information  shaU  not  however,  be 
set  forth  in  such  fashion  as  to  obscure 
any  of  the  required  information  or  any 
information  necessary  to  keep  the 
required  information  from  being 
incomplete  or  misleading.  Where  an 
item  requires  information  to  be  given  in 
tabular  form  ?t  shaU  be  given  in 
substantiaUy  the  tabular  form  specified 
in  the  item. 

(2)  All  information  contained  in  a  plan 
of  conversion,  proxy  statement  or 
offering  circular  shall  be  set  forth  under 
appropriate  captions  or  headings 
reasonably  intUcative  of  the  principal 
subject  matter  set  forth  thereunder. 
Except  as  to  fmancial  statements  and 
other  tabular  data,  aU  information  set 
forth  in  any  form  under  this  part  shall  be 
divided  into  reasonably  short 
paragraphs  or  sections. 

(3)  Every  proxy  statement  and  offering 
circular  shaU  Indude  in  the  forepart 
thereof  a  reasonably  detaUed  table  of 
contents  shovsring  the  subject  matter  of 
its  various  sections  or  subdivisions  and 
the  page  number  on  which  each  such 
section  or  subdivision  begins. 
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(4)  All  information  required  to  be 
included  in  a  proxy  statement  or 
offering  circular  shall  be  clearly 
understandable  without  the  necessity  of 
referring  to  the  particular  form  or  to  the 
regulations  under  this  part  Except  as  to 
financial  statements  and  information 
required  in  tabular  form,  the  information 
set  forth  in  a  proxy  statement  or  offering 
circular  may  be  expressed  in  condensed 
or  summarized  form. 

(5)  Financial  statements  are  to  be  set 
forth  in  comparative  form,  and  shall 
include  the  notes  thereto  and  the 
accountants'  certificate  or  certificates. 
Section  563c.l  of  this  subchapter 
governs  the  certification,  form  and 
content  of  such  financial  statements, 
including  the  basis  of  consoHdation. 

(o)  Application  of  amendments  to 
regulations  and  forms.  (1)  The  form  and 
contents  of  any  filing  made  under  the 
provisions  of  this  part  need  conform 
only  to  the  applicable  regulations  and 
forms  then  in  effect,  and  contain  the 
information,  including  financial 
statements  specified  therein,  required  at 
the  time  the  filing  is  made, 
notwithstanding  subsequent 
amendments  to  such  regulations,  except 
as  otherwise  provided  in  any  such 
amendment  or  in  paragraph  (o](2)  of  this 
section. 

(2)  Whenever  the  Office  prohibits  by 
order  or  otherwise  the  use  of  any  filing 
under  this  part  the  form  and  contents  of 
any  filing  used  thereafter  shall  conform 
to  the  requirements  of  such  order  and 
the  appUcable  regulations  and  forms  in 
effect  at  the  time  such  prohibition 
ceases  to  be  effective. 

(p)  Consents  of  experts.  (1)  If  any 
accountant  attorney,  investment 
banker,  appraiser,  or  other  persons 
whose  professions  give  authority  to  a 
statement  made  in  any  application 
under  this  part  are  named  as  having 
prepared  reviewed,  passed  upon,  or 
certified  any  part  thereof,  or  any  report 
or  valuation  for  use  in  connection 
therewith,  the  written  consent  of  such 
person  shall  be  filed  with  the 
application.  If  any  portion  of  a  report  of 
an  expert  is  quoted  or  summarized  as 
such  in  any  filing  under  this  part  the 
written  consent  of  the  expert  shall 
expressly  state  that  the  expert  consents 
to  such  quotation  or  summarization. 

(2)  All  written  consents  filed  pursuant 
to  paragraph  (p]  of  this  section  shall  be 
dated  and  signed  manually.  A  list  of 
such  consents  shall  be  filed  with  the 
application.  Where  the  consent  of  the 
expert  is  contained  in  his  or  her  report  a 
reference  shall  be  made  in  the  list  to  the 
report  containing  such  consent 

(q]  Consents  of  persons  about  to 
become  directors.  If  any  person  who  has 


not  signed  an  application  is  named  in 
the  proxy  statement  or  offering  circular 
as  about  to  become  a  director,  the 
written  consent  of  such  person  shall  be 
filed  with  the  appropriate  form. 

(r)  Date  of  filing.  The  date  on  which 
any  documents  are  actually  received  by 
the  Office  in  the  manner  prescribed  in 
this  part  shall  be  the  date  of  filing 
thereof. 

(s)  Amendments.  All  amendments  to 
any  application  under  this  part  shall  be 
filed  under  cover  of  an  appropriate 
facing  sheet,  shall  be  numbered 
consecutively  in  the  order  in  which  filed, 
and  shall  conform  to  all  pertinent 
regulations  applicable  to  the  type  of 
application  which  they  amend. 

(t)  Pre-filing  conferences  with 
applicants.  (1)  The  staff  of  the  Office, 
including  the  District  Director  or  his  or 
her  designee,  will  be  available  for 
conferences  with  prospective  applicants 
or  their  representatives  in  advance  of 
filing  an  application  to  convert  These 
conferences  may  be  held  for  the  piupose 
of  discussing  generally  the  problems 
confronting  an  applicant  in  effecting 
conversion  or  to  resolve  specific 
problems  of  an  unusual  nature. 

(2)  Pre-filing  review  of  an  application 
may  be  refused  by  the  staff  of  the  Office 
if  such  review  would  delay  the 
examination  and  processing  of  material 
which  has  already  been  filed  or  would 
favor  certain  applicants  at  the  expense 
of  others.  In  any  conference  under 
paragraph  (t)  of  this  section,  the  sta^  of 
the  Office  will  not  undertake  to  prepare 
material  for  filing  but  will  limit 
themselves  to  indicating  the  kind  of 
information  required,  leaving  the  actual 
drafting  to  the  applicant  and  its 
representatives. 

(u)  Review  of  the  Office's  action.  Any 
person  aggrieved  by  a  final  action  of  the 
Office  which  approves,  with  or  without 
conditions,  or  disapproves  a  plan  of 
conversion  pursuant  to  this  part  may 
obtain  review  of  such  action  by  filing  in 
the  court  of  appeals  of  the  United  States 
for  the  circuit  in  which  the  principal 
office  or  residence  of  such  person  is 
located,  or  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Coliunbia  Circuit  a 
written  petition  praying  that  the  final 
action  of  the  Office  be  modified, 
terminated  or  set  aside.  Such  petition 
must  be  filed  within  30  days  after 
publication  of  notice  of  such  final  action 
in  the  Federal  Register,  or  30  days  after 
the  mailing  by  the  applicant  of  the 
notice  to  members  as  provided  for  in 
S  563b.6(cl  of  this  part  whichever  is 
later.  The  further  procedure  for  review  is 
as  follows:  A  copy  of  the  petition  is 
forthwrith  transmitted  to  the  Office  by 
the  clerk  of  the  court  and  thereupon  the 


Office  files  in  the  court  the  record  in  the 
proceeding,  as  provided  in  section  2112 
of  title  28  of  the  U.S.  Code.  Upon  the 
filing  of  the  petition,  the  court  has 
jurisdiction,  which  upon  the  filing  of  the 
record  is  exclusive,  to  affirm,  modify, 
terminate,  or  set  aside  in  whole  or  in 
part,  the  final  action  of  the  Office. 
Review  of  such  proceedings  is  had  as 
provided  in  Chapter  7  of  Title  5  of  the 
U.S.  Code.  The  judgment  and  decree  of 
the  court  is  final,  except  that  they  are 
subject  to  review  by  the  Supreme  Court 
upon  certiorari  as  provided  in  section 
1254  of  title  28  of  the  U.S.  Code. 

(v)  Post-conversion  reports.  The 
applicant  shall  file  such  post-conversion 
reports  concerning  its  conversion  as  the 
Office  may  require. 

(w)  Delegation  of  authority.  The 
Director  of  the  Office  delegates  to  the 
Chief  Counsel  or  his  or  her  designee  the 
authority  to  approve  but  not  to  deny 
applications  for  conversion  pursuant  to 
the  standards  and  restrictions  set  forth 
in  this  subpart  A,  and  to  exercise  any 
other  authority  of  the  Office  under  this 
subpart  A,  except 

(i)  The  authority  to  waive  any 
material  provision  of  this  subpart  A 
pursuant  to  S  563b.l(a)  of  this  part; 

(ii)  The  authority  to  approve  other 
equitable  provisions  in  the  plan  of 
conversion  under  9  563b.3(d](12]  of  this 
part 

(iii)  The  authority  to  approve  any 
application  for  conversion  in  regard  to 
which  an  objection  has  been  filed 
pursuant  to  i  563b.4(b](l)  of  this  part 
and 

(iv)  The  authority  to  approve  an 
application  for  approval  to  offer  to 
acquire  or  to  acquire  more  than  10 
percent  of  the  stock  of  a  converted 
savings  association  under  S  563b.3(i](3) 
of  this  part  that  raises  a  significant  issue 
of  law  or  policy  or  to  deny  an 
application  submitted  under  that 
paragraph. 

The  Director  of  the  Office  also  delegates 
to  the  Chief  Counsel  or  his  or  her 
designee,  in  connection  with  the 
approval  of  an  application  for 
conversion  under  this  subpart  A,  the 
authority  to  approve  but  not  to  deny 
applications  for  approval  of  seouity 
forms,  charter  amendments,  and  bylaw 
amendments  under  §  563.1  of  this 
subchapter  and  parts  544  and  552  of  this 
chapter. 

S  563b.9  Conversion  of  a  savings 
association  In  connection  with  th« 
formation  of  a  holding  company. 

A  savings  association  may  convert  to 
the  stock  form  pursuant  to  this  subpart 
A  as  part  of  a  transaction  in  which  a 
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holding  company  is  organized  to  acquire 
upon  issuance  all  the  capital  stock  of  the 
converted  savings  association.  In  such  a 
transaction  eligible  account  holders, 
supplemental  eligible  account  holders, 
and  voting  members  of  the  converting 
savings  association  shall  receive, 
without  payment,  nontransferable  rights 
under  {  563b.3(c)(2).  (c)(4),  and  (c)(5)  of 
this  part  to  purchase  capital  stock  of  the 
newly-formed  holding  company  in  lieu 
of  capital  stock  of  the  converting 
association.  Unless  clearly  inapplicable, 
all  of  the  requirements  of  this  subpart  A 
shall  apply  to  a  conversion  under  this 
section. 

§  563b.  10    Conversion  of  a  savings 
association  in  connection  with  an 
acquisition  by  an  existing  holding  company, 
convarston  of  a  savings  association 
through  marger  with  an  existing  stock 
savings  assodattoa 

(a)  Conversion  involving  an  existing 
holding  company.  A  savings  association 
may  convert  to  the  stock  form  pursuant 
to  this  Part  563b  as  part  of  a  transaction 
in  which  an  existing  holding  company 
acquires  upon  issuance  all  the  capital 
stock  of  the  converted  savings 
association.  In  such  a  transaction  the 
eligible  account  holders,  supplemental 
eligible  account  holders,  and  voting 
members  of  the  converting  savings 
association  shall  receive,  without 
payment  nontransferable  rights  under 

§  563b.3{c)(2).  (c)(4).  and  (c)(5)  of  this 
part  from  the  holding  company  to 
purchase  its  capital  stock  in  lieu  of 
capital  stock  of  the  converting 
association.  Unless  clearly  inappUcable, 
all  of  the  requirements  of  this  part  563b 
shall  apply  to  a  conversion  under  this 
paragraph  (a). 

(b)  Merger  involving  the  issuance  of 
holding  company  capital  stock.  A 
savings  association  may  convert  to  the 
stock  form  pursuant  to  this  Part  563b  by 
merging  into  an  existing  stock  savings 
association  which  is  a  wholly-owned 
subsidiary  of  a  holding  company.  In 
such  a  transaction  the  eligible  account 
holders,  supplemental  eligible  account 
holders,  and  voting  members  of  the 
converting  savings  association  shall 
receive.without  payment 
nontransferable  rights  under 

§  563b.3(c)(2),  (cH4),  and  (c)(5)  of  this 
part  from  the  holding  company  to 
purchase  its  capital  stock  in  lieu  of 
capital  stock  of  the  converting  savings 
association.  Unless  clearly  inapplicable, 
all  of  the  requirements  of  this  part  583b 
shall  apply  to  a  conversion  under  this 
paragraph  (b). 

(c)  Merger  with  an  existing  stock 
savings  association.  (1)  A  savings 
assoaation  may  convert  to  the  stock 
form  oy  merging  v\rith  an  existing  stock 


savings  association  as  part  of  a 
transaction  in  which  the  equity 
securities  of  the  existing  stock  savings 
association  or  the  converting  savings 
association  are  issued.  In  such  a 
transaction  in  which  the  existing  stock 
savings  association  is  the  surviving 
association,  the  eligible  account  holders, 
supplemental  eligible  account  holders, 
and  voting  members  of  the  converting 
association  shall  receive,  without 
payment,  nontransferable  rights  under 
S  563b.3(c)(2),  (c)(4).  and  (c)(5)  of  this 
part  from  the  existing  stock  savings 
association  to  purchase  its  capital  stock 
in  lieu  of  capital  stock  of  the  converting 
savings  association.  Unless  clearly 
inapplicable,  all  of  the  requirements  of 
this  part  563b  shall  apply  to  a 
conversion  under  paragraph  (c)  of  this 
section. 

(2)  A  savings  association  that 
qualifies  for  a  voluntary  supervisory 
conversion  under  subpart  C  of  this  part 
or  a  modified  conversion  under  Subpart 
D  of  this  part,  also  may  convert  to  stock 
form  by  merging  with  an  interim  Federal 
or  state  chartered  stock  association  in  a 
transaction  in  which  stock  of  the 
resulting  association  is  issued. 

(i)  Following  the  date  of  the 
completion  of  a  merger  conversion  of  an 
association  that  quaUfies  for  a  volimtary 
supervisory  conversion  in  accordance 
with  subpart  C  of  this  part  S  563b.3(i)(3) 
of  this  part  shall  be  applicable  with 
respect  to  the  equity  securities  of  the 
resulting  association  for  the  period 
specified  in  paragraph  (c)(2)(ii)  of  this 
section. 

(ii)  The  period  specified  shall  be  six 
months  if  the  converting  insolvent 
association  has  between  $100  million 
and  $250  million  in  total  assets;  twelve 
months  if  the  converting  insolvent 
association  has  between  $250  million 
and  $500  million  in  total  assets;  eighteen 
months  if  the  converting  insolvent 
association  has  between  $500  and  $750 
million  in  total  assets;  twenty-four 
months,  if  the  converting  insolvent 
association  has  between  $750  million 
and  $1  billion  in  total  assets;  thirty 
months  if  the  converting  insolvent 
association  has  between  $1  and  $2 
billion  in  total  assets;  and  thirty-six 
months  if  the  converting  insolvent 
association  has  more  than  $2  billion  in 
total  assets.  In  all  of  the  foregoing  cases, 
total  assets  shaD  be  calculated  at  the 
end  of  the  fiscal  quarter  of  the 
converting  association  concluded 
immediately  prior  to  the  filing  of  the 
voluntary  supervisory  merger 
conversion  application. 


Subpart  B— [Raaarvdl 
Subpart  C—Vehmlanr 


Slock 


f  S63b.20    Scope  of  subpart. 

(a)  Except  as  the  Office  may 
otherwise  determine,  the  provisions  of 
this  subpart  shall  govern  the  voluntary 
supervisory  conversion  from  the  mutiial 
to  stock  form  of  savings  associations  as 
authorized,  ordered  or  concurred  in  by 
the  Office  or  the  FDIC  pursuant  to 
sections  5(i)  (1)  and  (2).  5(oH2KC),  and 
5(p)  of  the  Home  Owners'  Loan  Act  12 
U.S.C.  1464(i)  (1),  (2),  (o)(2)(C),  and  (p). 

(b)  All  of  the  provisions  of  Subpart  A 
of  this  part  shall  apply  to  a  super/isory 
conversion  undertaken  pursuant  to  this 
subpart  unless  clearly  inapplicable. 

S  S63b.21    Voluntary  superviaory 
conversions. 

A  voluntary  supervisory  conversion  of 
a  savings  association  pursuant  to  this 
subpart  may  be  accomplished  through 
the  sale  of  the  association's  securities 
issued  in  the  conversion  directly  to  a 
person  or  persons.  Such  a  conversion 
may  also  occur  through  the  merger  of 
the  association  into  a  stock  association 
newly-chartered  for  the  purpose  of 
facilitating  the  conversion.  At  least  a 
majority  of  the  board  of  directors  of  the 
converting  association  shall  adopt  a 
plan  of  voluntary  supervisory 
conversion  that  is  in  accordance  with 
the  provisions  of  this  subpart.  The 
members  of  the  association  shall  have 
no  rights  of  approval  or  participation  in 
the  volimtary  supervisory  conversion,  or 
to  the  continuance  of  any  legal  or 
beneficial  ownership  interest  in  the 
converted  association. 

§S63b.22    Purpose  of  subpart. 

The  purpose  pf  this  subpart  is  to  give 
guidance  to  savings  associations  and 
potential  acquirors  of  the  stock  of 
converting  savings  associations 
regarding  the  qualification  of  savings 
associations  for  a  supervisory 
conversion  under  this  subpart  and 
guidance  as  to  the  extent  to  which  the 
Office  will  permit  by  means  of  a 
supervisory  conversion,  deviations  from 
the  substantive  and  procedural 
requirements  adopted  by  the  Office  for 
standard  conversions  under  Subpart  A 
of  this  part 

§563b.23    Authorization  of  supervisory 
conversion*. 

The  Office  will  consider  authorizing 
or  ordering  a  supervisory  stock 
conversion  if  the  savings  association 
files  an  application  containing  the 
information  and  documents  specified  in 
i  563b.27  of  this  subpart  in  accordance 
with  the  procedures  specified  in 
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S  5d3b.28  of  this  subpart  and  meets  the 
quahfication  standards  specified  in 
S  563b.24  of  this  subpart.  If  the  Office 
authorizes  or  orders  a  supervisory  stock 
conversion,  the  conditions  specified  in 
§  563b.29  of  this  subpart  must  be 
fulfilled  and  the  converted  savings 
association  and  the  purchaser  or 
purchasers  of  its  conversion  stock  must 
comply  with  the  requirements  of 
S  563b.30  of  this  subpart. 

S  563b.24    Qualification  for  supervisory 
conversion  of  SAIF-insursd  savings 
Msociatiofw. 

The  Office  in  its  discretion  may 
authorize  the  supervisory  conversion  of 
a  SAIF-insured  savings  association 
when: 

(a)  The  association's  Uabilities  exceed 
its  assets,  as  calculated  under  generally 
accepted  accounting  principles  on  a 
going  concern  basis;  and 

(b)  The  association  would  be  a  viable 
entity  as  determined  under  §  563b.26  of 
this  part  following  the  conversion. 

§  563b.25    Quaiificatlon  for  supsrvtoory 
conversion  of  BiF-insured  savings 
associatiorts. 

(a)  The  Office  may,  in  its  discretion, 
concur  with  the  determination  of  the 
FDIC  that  a  BIF-insured  mutual  savings 
bank  qualifies  for  a  voluntary 
supervisory  conversion  if  the  FDIC 
certifies  to  the  Office  in  accordance  with 
section  5{o)(2](C)  of  the  Home  Owners' 
Loan  Act,  12  U.S.C.  1464(o)(2)(C).  that 
severe  financial  conditions  exist  that 
threaten  the  stability  of  the  savings 
bank  and  that  the  voluntary  supervisory 
conversion  is  likely  to  improve  the 
financial  condition  of  the  savings  bank; 
or 

(b)  The  Office  may,  in  its  discretion, 
authorize  a  BEF-insured  savings 
association  to  undergo  a  voluntary 
supervisory  conversion  to  Federal  stock 
form  if  the  following  conditions  have 
been  met: 

(1]  The  association's  Habilities  exceed 
its  assets,  as  calculated  under  generally 
accepted  accounting  principles, 
assuming  the  association  is  a  going 
concern;  and 

(2)(i)  A  sufficient  amount  of 
permanent  capital  stock  is  issued  in 
connection  with  the  voluntary 
supervisory  conversion  to  allow  the 
association  to  meet  its  capital 
requirement  as  established  by  the  FDIC 
immediately  upon  completion  of  the 
conversion;  or 

(ii)  The  FDIC  has  indicated  that, 
based  upon  the  association's  proposed 
post-conversion  operating  plan,  the 
association  would  achieve  a  capital 
level  acceptable  to  the  FDIC  within  a 
period  satisfactory  to  the  FDIC. 


S563b.26    Viability  of  converted  savings 
association. 

(a)  An  apphcation  of  a  SAIF-insured 
savings  association  to  convert  pursuant 
to  this  subpart  may  be  approved  by  the 
Office  in  its  discretion  if  it  finds  that  the 
SAIF-insured  savings  association  will  be 
a  "viable  entity"  following  the 
conversion. 

(b)  A  converting  SAIF-insured  savings 
association  is  a  "viable  entity"  if  either 
paragraph  (b)(1)  or  (b)(2)  of  this  section, 
and  paragraph  (b)(3)  of  this  section  are 
met. 

(1)  As  part  of  the  plan  of  conversion, 
the  prospective  acquirer  shall  infuse 
sufficient  capital  at  the  conversion  to 
enable  the  association  to  achieve  a  ratio 
of  net  worth  to  total  Uabilities,  equal  to 
the  greater  of: 

(i)  Three  percent  (3%)  of  liabilities, 
computed  on  the  basis  of  generally 
accepted  accounting  principles;  or 

(ii)  The  association's  regulatory 
capital  requirement  established  under 
appUcable  law  and  regulations  of  the 
Office  thereunder. 

(2)  As  part  of  the  plan  of  conversion, 
the  prospective  acquirer  shall: 

(i)  Infuse  sufficient  capital  at  the 
conversion  to  enable  the  association  to 
achieve  a  ratio  of  net  worth  to  total 
habilities,  computed  on  the  basis  of 
generally  accepted  accounting 
principles,  of  at  least  one  percent  (1%)  of 
total  habilities;  and 

(ii)  Agree  in  writing  with  the  Office 
that  the  acquirer  will  infuse  additional 
capital  as  necessary  to  enable  the 
association  to  increase  its  regulatory 
capital  on  a  scheduled  basis  in  order  to 
comply  with  applicable  regulatory 
capital  requirements  in  effect  from  time 
to  time  within  five  years  of  the  date  of 
conversion,  and  agree  that  upon  failure 
to  achieve  scheduled  regulatory  capital 
levels  on  or  before  the  due  date  or  to 
adhere  in  all  material  aspects  to  the 
business  plan  submitted  as  part  of  the 
supervisory  conversion  application,  the 
acquirer  shall  be  subject  to  such 
sanctions  as  the  Office,  in  connection 
with  its  approval  of  the  supervisory 
conversion  application,  directs  to  be 
included  in  the  written  agreement,  or 
which  are  otherwise  authorized  by  law. 

(3)  The  transaction  taken  as  a  whole 
is  in  the  best  interests  of,  and  does  not 
present  the  potential  for  injury  to,  the 
converting  association,  its  depositors 
and  the  SAIF  or  BIF.  as  the  case  may  be. 

9  563b.27    Application  for  voluntary 
supervisory  stocli  conversion. 

A  savings  association  may  apply  for 
the  Office's  approval  of  a  voluntary 
supervisory  conversion  pursuant  to  this 
subpart  by  filing  the  following 
information  and  documents  in 


accordance  with  the  procedures 
specified  in  9  563b.28  of  this  subpart: 

(a)  A  plan  of  conversion  adopted  by 
the  board  of  directors  of  the  association, 
which  shall  contain  at  a  minimum,  the 
name  and  address  of  the  savings 
association;  the  names,  addresses,  dates 
and  places  of  birth,  and  social  security 
numbers  of  the  proposed  purchasers  of 
conversion  stock  and  their  relationship 
to  the  savings  association;  the  title,  per- 
unit  par  value,  number,  and  per-unit  and 
aggregate  offering  price  of  shares  of 
conversion  stock  to  be  authorized  and 
issued;  the  number  and  percentage  of 
shares  of  conversion  stock  to  be 
purchased  by  each  investor,  the 
aggregate  number  and  percentage  of 
shares  of  conversion  stock  to  be 
purchased  by  directors,  officers  or  their 
affiliates  and  associates  (as  defined  in 

9  563b. 2(a)  of  this  part);  the  form  of 
consideration  to  be  paid  for  the 
conversion  stock;  and  certified  copies  of 
all  resolutions  of  the  board  of  directors 
relating  to  the  Plan. 

(b)  A  copy  of  any  agreements  between 
the  savings  association  and  the 
proposed  conversion  stock  purchasers. 

(c)  An  opinion  of  qualified, 
independent  counsel  or  an  independent, 
certified  public  accountant  regarding  the 
tax  consequences  to  the  savings 
association  arising  from  the  conversion, 
or  an  Internal  Revenue  Service  ruling 
that  the  transaction  qualifies  as  a  tax- 
free  reorganization. 

(d)  The  business  plan  which  shall 
contain  a  description  of  the  proposed 
operating  policies  of  the  savings 
association  following  the  conversion, 
including  a  statement  as  to  how  the 
conversion  proceeds  will  be  used,  and  a 
projection  of  the  savings  association's 
results  of  operations  for  the  three-year 
period  following  completion  of  the 
conversion.  The  savings  association 
shall  specify  the  assumptions  on  which 
its  projections  are  based. 

(e)  A  Holding  Company  Act 
application  or  a  Control  Act  notice  for 
each  proposed  conversion  stock 
purchaser  as  required  by  9  574.3  oi  this 
subchapter,  whichever  is  appHcab'.e, 
and  the  prior-conduct  certification 
required  by  Memorandum  SP-51  ibSL.Q 
by  the  Senior  Deputy  Director  for 
Supervision  (Operations). 

(f)  The  proposed  charter  and  bylaws 
of  the  converted  savings  association. 

(g)  The  proposed  stock  certificate 
form. 

(h)  A  description  of  all  existing  and 
proposed  employment  contracts,  if 
applicable. 

(i)  All  filings  required  under  the 
securities  offering  rules  of  12  CFR  Parts 
563b  and  563g. 
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(j)  A  subordinated  debt  application,  if 
apphcable. 

(k)  Applications  for  permission  to 
organize  a  stock  association  and  for 
approval  of  a  merger,  if  applicable,  and 
a  copy  of  the  appHcations  for  Federal 
Home  Loan  Bank  membership,  and  FDIC 
insurance  of  accounts,  if  applicable. 

(I)  An  opinion  of  an  independent 
certified  public  accountant  regarding  the 
appropriateness  of  the  accounting 
treatment  for  the  transaction  and  the 
conformity  of  such  accounting  treatment 
to  generally  accepted  accounting 
principles  and  Memorandum  No.  R-55  of 
the  Senior  Deputy  Director  for 
Supervision  (Operations). 

(m)  Information  to  support  the  value 
of  any  non-cash  assets  to  be  contributed 
to  the  savings  association  in  connection 
with  the  voluntary  supervisory 
conversion,  if  applicable.  Appraisals 
submitted  in  this  connection  must  be 
acceptable  to  the  Office  and,  in  the  case 
of  real  estate  assets,  meet  the  standards 
of  Memorandum  No.  R-41c  of  the  Senior 
Deputy  Director  for  Supervision 
(Operations). 

(n)  A  description  of  the  estimated 
expenses  of  the  voluntary  supervisory 
conversion  to  the  savings  association. 

(0)  An  audited  balance  sheet: 

(1)  Prepared  in  accordance  with 
generally  accepted  accounting  principles 
of  a  date  within  90  days  of  the  date  of 
submission  of  the  conversion 
apphcation; 

(2)  Prepared  by  an  auditor,  and  in  the 
form  of  an  audit  report,  both  of  which 
meet  the  requirements  of  Article  2  of 
Regulation  S-X,  17  CFR  210.2;  and 

(3)  Which  reflects  a  debit  balance  in 
retained  earnings. 

(p)  Pro  forma  financial  statements 
that  apply  "push  down"  accounting  to 
the  financial  statements  described  in 
paragraph  (o)  of  this  section,  if  such 
accounting  treatment  is  appropriate 
under  generally  accepted  accounting 
principles,  and  that  reflect  stockholders' 
equity  equal  to  at  least: 

(1)  The  greater  of  (1)  3  percent  of  the 
association's  total  liabiHties  or  (ii)  the 
association's  regulatory  capital 
requirement  under  applicable  law  and 
regulations  of  the  Office  thereunder;  or 

(2)  One  percent  of  the  association's 
total  liabiUties. 

(q)  An  opinion  of  independent  counsel 
that  the  volimtary  supervisory 
conversion  of  a  state-chartered  savings 
association  to  state  stock  form  is 
authorized  under  applicable  state  law,  if 
apphcable. 

(r)  A  specific  description  of  any  of  the 
features  of  the  savings  association's 
application  that  do  not  conform  to  the 
requirements  of  this  subpart. 


(s)  A  specific  description  of  and 
detailed  justification  for  any  waivers  or 
supervisory  forbearances  that  are 
requested  as  part  of  the  voluntary 
supervisory  conversion. 

9  S63b.28    Procedural  requtrements. 

(a)  Filing  of  voluntary  supervisory 
conversion  application.  A  savings 
association  seeking  to  convert  pursuant 
to  this  subpart  shall  file  an  original  and 
one  copy  of  its  supervisory  conversion 
application  containing  the  information 
and  documents  specified  in  9  563b.27  of 
this  subpart  with  the  Chief  Counsel's 
Office,  Corporate  and  Securities 
Division,  with  one  copy  each  to  the 
Senior  Deputy  Director  for  Supervision 
(Operations)  and  to  the  District  Director. 
The  apphcation  shall  be  deemed  to  be 
filed  on  the  date  received  by  the 
Corporate  and  Securities  Division. 

(b)  Incomplete  application.  An 
application  for  supervisory  stock 
conversion  that  does  not  contain  all  of 
the  apphcable  information  and 
documents  specified  in  9  563b.27  of  this 
part  shall  constitute  an  incomplete 
application,  and  the  District  Director 
shall  continue  to  seek  other  appropriate 
supervisory  resolutions  of  the 
association's  financial  condition 
pending  the  filing  of  a  complete 
apphcation. 

(c)  The  Director  of  the  Office 
delegates  to  the  Chief  Coimsel  or  his  or 
her  designee,  the  authority  to  approve 
applications  for  voluntary  supervisory 
conversions,  and  to  exercise  the 
authority  of  the  Office  pursuant  to  this 
subpart,  provided  that 

(1)  The  apphcation  does  not  present  a 
significant  issue  of  law  or  policy;  and 

(2)  The  Senior  Deputy  Director  for 
Supervision  (Operations)  does  not  raise 
supervisory  objection  to  the  application 
based  upon  significant  imresolved 
supervisory  issues  with  respect  to  the 
financial  or  managerial  resources  of  the 
converting  association,  the  items 
specified  in  99  563b.24,  563b.25,  and 
563b.26  of  this  part,  or  the  items  required 
to  be  submitted  pursuant  to  paragraphs 
(b),  (d),  (h),  (j),  (1).  (m),  (n).  (o).  (p).  (r) 
and  (s)  of  9  563b.27  of  this  part. 

(d)  Termination  or  amendment  of 
charter.  (1)  Upon  approval  by  the  Office 
of  a  plan  of  supervisory  stock 
conversion  of  a  state-chartered  savings 
association  or  a  federally-chartered 
savings  association  which  is  converting 
to  a  state-chartered  stock  savings 
association,  the  mutual  charter  of  such 
savings  association  shall  terminate  upon 
the  issuance  to  it  of  a  stock  charter 
imder  the  laws  of  the  state  in  which  its 
home  office  is  located.  If  such 
converting  savings  association  is  a 
federally-chartered  savings  association. 


its  federal  charter  shall  be  surrendered 
promptly  to  the  Office  for  cancellation. 
A  savings  association  converting  to  a 
state-chartered  stock  savings 
association  shall  promptly  file  with  the 
Office  a  copy  of  the  stock  charter  issued 
to  it 

(2)  A  mutual  savings  association 
converting  to  a  federally-chartered  stock 
savings  association  shall  apply  to 
amend  its  charter  and  bylaws  to  read  in 
a  form  consistent  v^th  Part  552  of  this 
chapter.  The  effective  date  of  such 
amendment  shall  be  stated  in  the 
Office's  order  approving  the  conversion. 

(3)  The  corporate  existence  of  a 
mutual  savings  association  converting  to 
a  federally-chartered  stock  savings 
association  shall  not  terminate,  but  the 
converted  association  shall  be  deemed 
to  be  a  continuation  of  the  association 
so  converted.  In  the  case  of  a  federal  or 
state-chartered  mutual  savings 
association  converting  to  a  state- 
chartered  stock  savings  association, 
unless  state  law  otherwise  prescribes, 
the  corporate  existence  of  the 
converting  mutual  savings  association 
shall  similarly  not  terminate  and  the 
converted  savings  association  shall  be 
deemed  to  be  a  continuation  of  the 
savings  association  so  converted. 

§S63I>.29    Concfltions  Of  approval 

The  Office's  approval  of  a  supervisory 
conversion  application  will  be 
conditioned  upon  the  following: 

(a)  Completion  of  the  sale  of 
conversion  stock  within  a  maximum  of 
three  months  after  the  Office  approves 
the  apphcation,  or  within  such 
additional  period  as  the  General 
Counsel  or  his  or  her  designee  may  for 
good  cause  grant 

(b)  Compliance  with  all  filing 
requirements  of  12  CFR  parts  563b  and 
563g; 

(c)  Submission  of  an  opinion  of 
independent  legal  counsel  that  all 
applicable  state  securities  law 
requirements  have  been  met  in 
coimection  with  the  sale  of  the 
association's  conversion  stock; 

(d)  Comphance  with  all  applicable 
laws,  rules,  and  regulations;  and 

(e)  Satisfaction  of  any  other 
requirement  or  conditions  the  Office 
may  impose. 

9563b.30    Sale  of  conversion  stock. 

Each  savings  association  that 
converts  pursuant  to  this  subpart  shall 

offer  and  sell  its  conversion  stock  

pursuant  to  the  requirements  of  12  CFR 
part563g. 
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|S63b.^1    ExpcnsM. 

Expenses  inciured  by  a  savings 
association  in  connection  with  its 
voluntary  supervisory  conversion 
application  shall  be  reasonable  and, 
with  respect  to  a  SAIF-insured  savings 
association,  shall  not  be  in  an  amount 
such  that  the  payment  of  such  expenses 
would  render  the  proceeds  to  the 
association  from  the  sale  of  its 
conversion  stock  insufficient  to  satisfy 
the  viability  requirement  of  |  563b.26  of 
this  subpart 

i  563b42    Emptoyment  contracts. 

An  applicant  for  voluntary 
supervisory  conversion  must  justify  any 
employment  contract  incidental  to  the 
conversion,  and  otherwise  demonstrate 
that  the  making  of  such  an  employment 
contract  by  a  savings  association  would 
not  be  an  unsafe  or  unsound  practice  or 
represent  a  sale  of  control.  The  Office 
shall  determine  the  permissibility  of 
such  contract  based  upon,  at  a 
minimum,  the  appUcant's  justification 
for  the  contract,  the  term,  salary,  and 
severance  provisions  of  the  contract,  the 
identity  and  background  of  the  officer  or 
employee  who  is  subject  to  the 
employment  contract,  and  the  amount  of 
the  conversion  stock  to  be  purchased  by 
such  officer  or  employee  or  his  or  her 
affiliates  or  associates.  Any  employment 
contract  incident  to  a  voluntary 
supervisory  conversion  with  a  term  in 
excess  of  one  year  granted  to  existing 
management  of  a  savings  association 
generally  will  be  disfavored. 

Subpart  D— Guidelines  for  Modified 
Conversions 

S  563b.34    Scope  of  tut>p8rl 

(a]  This  subpart  establishes  guidelines 
for  modified  conversion  from  the  mutual 
to  stock  form  of  savings  association  as 
authorized,  ordered  or  concurred  in  by 
the  Office  or  the  FDIC  pursuant  to 
sections  5(i)  (1)  and  (2),  5(o),  and  5(p)  of 
the  Home  Owners'  Loan  Act,  12  U.S.C. 
1464{i)  (1)  and  (2).  (o).  and  (p). 

(b)  The  provisions  of  this  subpart  are 
not  exclusive  and  may  be  waived  by  the 
Office. 

§563b.35    Modified  stock  conversion. 

A  modified  conversion  generally  is 
available  to  an  association  that  fails  to 
meet  its  regulatory  capital  requirement. 
In  a  modified  conversion,  the 
substantive  and  procedural  rights 
granted  to  members  in  mutual  savings 
associations  converting  under  Subpart  A 
may  be  restricted  in  order  to  meet  the 
needs  of  a  savings  association  whose 
financial  condition  has  deteriorated 
such  that  a  standard  conversion  which 
would  raise  sufficient  capital  to  enable 


the  association  to  achieve  a  satisfactory 
capital  level  is  not  feasible.  Modified 
conversions  may  be  effected  without  the 
approval  of  members,  must  involve  sales 
of  conversion  stock  at  an  aggregate 
price  in  excess  of  the  pro  forma  market 
value  of  the  association  as  determined 
by  an  independent  appraiser,  and 
involve  the  limitation  of  members' 
preemptive  rights. 

S  5d3b.36    Purpose  of  subpart 

The  purpose  of  this  subpart  is  to  give 
gxiidance  to  savings  associations  and 
potential  acquirors  of  the  stock  of 
savings  associations  regarding  the 
qualification  of  savings  associations  for 
a  modified  conversion  under  this 
subpart,  and  guidance  as  to  the  extent  to 
which  the  Office  will  permit  by  means 
of  a  modified  conversion,  deviance  from 
the  substantive  and  procedural 
requirements  adopted  by  the  Office  for 
standard  conversions  under  subpart  A 
of  this  part 

SS63b.37    Qualification  for  modified 
convarsioa 

(a)  The  Office  may,  in  its  discretion, 
approve  or  order  a  modified  conversion 
if  it  finds  that: 

(1)  The  savings  association  does  not 
meet  its  regulatory  capital  requirement 
calculated  according  to  generally 
accepted  accounting  principles;  and 

(2)  The  projected  net  proceeds  of  the 
sale  of  conversion  stock  by  the  savings 
association  in  a  standard  conversion 
imder  Subpart  A,  as  demonstrated  by  an 
appraisal  determined  to  be  acceptable 
to  the  Office,  would  not  be  sufficient  to 
enable  the  association  to  meet  its 
regulatory  capital  requirement  computed 
in  accordance  with  generally  accepted 
accounting  principles. 

(b)  The  Office  may,  in  its  discretion, 
concur  that  a  BIF-insured  mutual 
savings  bank  qualifies  for  a  modified 
conversion  to  federally-chartered  stock 
savings  bank  form  if  the  FDIC  certifies 
to  the  Office  in  accordance  with  section 
5(o)(2]{CHE)  of  the  Home  Owners'  Loan 
Act  that  severe  financial  conditions 
exist  that  threaten  the  stability  of  the 
savings  bank  and  conversion  to  the 
federally-chartered  stock  savings  bank 
form  is  likely  to  improve  the  financial 
condition  of  the  savings  bank. 

9  563b.38    Auttwrization  of  modified 


(a)  All  of  the  provisions  of  Subpart  A 
of  this  part  shall  apply  to  a  conversion 
undertaken  pursuant  to  this  subpart 
unless  clearly  inapplicable. 

(b)  The  Office  may  authorize  the 
conversion  to  the  stock  form  of  a 
savings  association  under  this  subpart 
upon  the  filing  of  an  application 


approved  by  resolution  of  the  majority 
of  the  board  of  directors  of  the 
association,  but  neither  the  Office  nor 
the  association  is  required  to  secure  the 
prior  approval  of  the  association's 
members  of  the  conversion. 

(c)  A  savings  association  that  has 
converted  to  the  stock  form  pursuant  to 
this  subpart  is  required  to  establish  a 
liquidation  account  on  behalf  of  the 
association's  members  as  required 
under  §  563b.3(0  of  this  part 

(d)  A  savings  association  converting 
under  this  Subpart  D  shall  sell  its  stock 
at  an  aggregate  price  exceeding  the 
estimated  pro  forma  market  value  of  the 
association,  including  an  appropriate 
control  premium,  based  on  an 
independent  valuation  determined  to  be 
acceptable  by  the  Office,  as  provided  in 
S  563b.7  of  this  part. 

(e)  The  Office  may,  in  its  discretion, 
approve  an  application  for  conversion 
pursuant  to  this  subpart  if  it  is 
demonstrated  to  the  Office's 
satisfaction,  through  a  submission 
prepared  by  an  independent  appraiser, 
investment  banking  firm  or  other 
qualified  person,  that: 

(1)  The  net  capital  to  be  received  from 
the  sale  by  the  converting  savings 
association  of  its  capital  stock  pursuant 
to  this  subpart  would  cause  the  savings 
association  to  meet  its  regulatory  capital 
requirement  computed  in  accordance 
with  generally  accepted  accounting 
principles;  and 

(2)  "The  transaction  would  benefit  the 
association,  its  depositors,  and  the  SAIF 
or  BIF,  as  the  case  may  be. 

(f)  The  eligible  accountholders,  the 
supplemental  eligible  accountholders, 
and  the  voting  members,  if  any,  of  the 
savings  association  converting  pursuant 
to  this  subpart  shall  be  granted 
subscription  rights  to  purchase  the  stock 
proposed  to  be  issued  by  the  savings 
association,  in  accordance  with  the 
rules  and  repjlations  of  Subpart  A  of 
this  part  except  that  such  subscription 
rights  may  be  reduced  as  follows: 

(1)  If  the  regulatory  capital  of  the 
association  is  between  0  percent  of  an 
association's  liabilities  and  one-third  of 
its  regulatory  capital  requirement  under 
applicable  law  and  regulations  of  the 
Office  thereunder,  sudi  subscription 
rights  may  be  reduced  to  an  amount 
between  0  percent  and  20  percent  of  the 
total  offering,  such  percentage  to  be 
determined  on  a  sliding  scale  on  the 
basis  of  the  association's  regulatory 
capital; 

(2)  If  the  regulatory  capital  of  the 
association  is  more  dian  one-third  but 
not  in  excess  of  two-thirds  of  its 
regulatory  capital  requirement  under 
applicable  law  and  regulations  of  the 


Federal  Register  /  Vol.  54,  No.  229  /  Thursday,  November  30,  1989  /  Rules  and  Regulations     49617 


Office  thereunder,  subscription  rights 
may  be  reduced  to  an  amount  between 
20  percent  and  50  percent  of  the  total 
offering,  such  percentage  to  be 
determined  on  a  sliding  scale  on  the 
basis  of  the  association's  regulatory 
capital;  and 

(3)  If  the  regulatory  capital  of  the 
association  is  more  than  two-thirds  of 
its  regulatory  capital  requirement  but 
not  in  excess  of  the  association's 
regulatory  capital  requirement 
subscription  rights  may  be  reduced  to  an 
amount  between  50  percent  and  100 
percent  of  the  total  offering,  such 
percentage  to  be  determined  on  a  sliding 
scale  on  the  basis  of  the  association's 
regulatory  capital.  Regulatory  capital  for 
purposes  of  this  paragraph  shall  be 
computed  in  accordance  with  generally 
accepted  accounting  principles. 

(g)  An  acquiror  of  a  controlling 
interest  in  an  association  undertaking  a 
modified  conversion  shall  pay  a  control 
premium  in  such  an  amount  and  in  such 
form  determined  to  be  acceptable  by  the 
Office. 

(h)  For  three  years  following  the  date 
of  completion  of  a  modified  conversion, 
any  controlling  shareholder  or  the 
converted  association  may  not  acquire 
shares  from  minority  shareholders 
without  first  obtaining  prior  approval  by 
the  Office  of  such  purchases  and 
offering  fair  value,  as  determined 
through  an  independent  appraisal  which 
takes  into  consideration  the  value  of  the 
association  on  a  "going  concern"  basis 
including,  but  not  limited  to,  an 
evaluation  of  historical  earnings,  future 
prospects  for  earnings,  financial 
conditions,  any  arms'  length  trades  in 
the  stock,  net  asset  value,  dividends 
record,  investment  value,  and  book 
value. 

S563b.39    Application  for  modified 
conversion. 

A  savings  association  may  apply  for 
the  Office's  approval  of  a  modified 
conversion  pursuant  to  this  subpart  by 
filing  in  accordance  with  the  procedures 
specified  in  S  563b.8  of  this  part  an 
application  which  includes  the  following 
information  and  documents: 

(a)  A  plan  of  conversion  adopted  by 
the  board  of  directors  of  the  association, 
which  shall  contain,  at  a  minimum  the 
name  and  address  of  the  savings 
association;  the  names,  addresses,  dates 
and  places  of  birth,  and  social  security 
numbers  of  the  known  proposed 
purchasers  of  conversion  stock  and  their 
relationship  to  the  savings  association; 
the  method  of  stock  sale;  the  title,  per- 
unit  par  value,  number,  and  per-unit  and 
aggregate  offering  price  of  shares  of 
conversion  stock  to  be  authorized  and 
issued;  the  number  and  percentage  of 


shares  of  conversion  stock  to  be 
purchased  by  each  investor,  the 
aggregate  number  and  percentage  of 
shares  of  conversion  stock  to  be 
purchased  by  directors,  officers  or  their 
affiliates  and  associates  (as  defmed  in 
S  563b.2(a)  of  this  part);  the  form  of 
consideration  to  be  paid  for  the 
conversion  stock;  and  certified  copies  of 
all  resolutions  of  the  board  of  directors 
relating  to  the  plan. 

(b)  A  copy  of  any  agreements  between 
the  savings  association  and  the 
proposed  conversion  stock  purchasers. 

(c)  An  opinion  of  qualified, 
independent  counsel  or  an  independent 
certified  pubhc  accountant  regarding  the 
tax  consequences  to  the  savings 
association  arising  from  the  conversion, 
or  an  Internal  Revenue  Service  ruling 
that  the  transaction  qualifies  as  a  tax- 
free  reorganization. 

(d)  A  business  plan  acceptable  to  the 
District  Director  and  the  Senior  Deputy 
Director  for  Supervision  (Operations), 
which  shall  contain  a  description  of  the 
proposed  operating  policies  of  the 
savings  association  following  the 
conversion,  including  a  statement  as  to 
how  the  conversion  proceeds  will  be 
used,  and  a  projection  of  the  savings 
association's  results  of  operations  for 
the  three-year  period  following 
completion  of  the  conversion.  The 
savings  association  shall  specify  the 
assumptions  on  which  its  projections 
are  based. 

(e)  A  Holding  Company  Act 
application  or  a  Control  Act  notice  for 
each  proposed  conversion  stock 
purchaser  as  required  by  S  574.3  of  this 
subchapter,  where  applicable,  and  the 
prior  conduct  certification  required  by 
Memorandum  SP-51  issued  by  the 
Senior  Deputy  Director  for  Supervision 
(Operations). 

(f)  The  proposed  charter  and  bylaws 
of  the  converted  savings  association. 

(g)  The  proposed  stock  certificate 
form. 

(h)  A  description  of  all  existing  and 
proposed  employment  contracts,  if 
applicable. 

(i)  All  filings  required  under  the 
securities  offering  rules  of  12  CFR  Parts 
563b  and  563g.' 

(j)  A  subordinated  debt  application,  if 
applicable. 

(k)  Applications  for  permission  to 
organize  a  stock  association  and  for 
approval  of  a  merger,  if  applicable,  and 
a  copy  of  the  appUcations  for  Federal 
Home  Loan  Bai^  membership  and  FDIC 
insurance  of  accounts,  if  applicable. 

(1)  An  opinion  of  an  independent 
certified  public  accountant  regarding  the 
appropriateness  of  the  accounting 
treatment  for  the  transaction  and  the 
conformity  of  such  accounting  treatment 


to  generally  accepted  accounting 
principles  and  Memorandum  No.  R-55  of 
the  Senior  Deputy  Director  for 
Supervision  (Operations). 

(m)  Information  to  support  the  value 
of  any  non-cash  assets  to  be  contributed 
to  the  savings  association  in  connection 
with  the  modified  conversion. 
Appraisals  must  be  acceptable  to  the 
Office  and,  in  the  case  of  real  estate 
assets,  must  meet  the  standards  of 
Memorandum  No.  R-41c  of  the  Senior 
Deputy  Director  for  Supervision 
(Operations). 

(n)  A  description  of  the  estimated 
expenses  of  the  modified  conversion  to 
the  savings  association. 

(0)  An  audited  balance  sheet 
(i)  Prepared  in  accordance  with 

generally  accepted  accounting  principles 
as  of  a  date  within  90  days  of  the  date  of 
submission  of  the  conversion 
application; 

(ii)  Prepared  by  an  auditor  and  in  the 
form  of  an  audit  report  both  of  which 
meet  the  requirements  of  Article  2  of 
Regulation  S-X  17  CFR  210A  and 

(iii)  Which  reflects  a  balance  in 
retained  earnings  in  an  amount  less  than 
the  association's  regulatory  capital 
requirement  calculated  under  applicable 
law  and  regulations  of  the  Office 
thereunder. 

(p)  An  independent  appraisal  meeting 
the  requirements  of  %  563b.7  of  this  part 
which: 

(1)  Describes  the  amount  of  capital 
that  the  association  could  be  expected 
to  raise  in  standard  conversion  stock 
offering;  and 

(2)  Supports  the  control  premium 
proposed  to  be  paid  in  the  modified 
conversion. 

(q)  Pro  forma  financial  statements 
which  demonstrate  that: 

(1)  As  a  result  of  an  infusion  of  the 
amount  of  capital  that  could  be 
expected  to  be  raised  in  a  standard 
conversion,  the  association  would  not 
have  an  amount  of  stockholders'  equity 
at  least  equal  to  the  association's 
required  level  of  regulatory  capital 
under  applicable  law  and  regulations  of 
the  Office  thereunder  and 

(2)  As  a  result  of  the  capital  infusion 
proposed  in  the  modified  conversion,  the 
amount  of  stockholders'  equity  would  at 
least  equal  the  level  of  the  association's 
required  regulatory  capital  under 
applicable  law  and  regulations  of  the 
Office  thereunder. 

(r)  An  opinion  of  independent  counsel 
that  the  modified  conversion  of  a  state- 
chartered  savings  association  to  state 
stock  form  is  authorized  under 
applicable  state  law,  if  applicable. 

(s)  A  specific  description  of  any  of  the 
features  of  the  savings  association's 
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application  that  do  not  conform  to  the 
reqiiirements  of  this  subpart 

(t]  A  specific  description  of  and 
detailed  justification  for  any  waivers  or 
suoervisory  forbearances  that  are 
requested  as  part  of  the  modified 
conversion. 

§S63t>.40    Sal*  of  stock. 

(a]  General.  No  offer  to  sell  securities 
of  an  applicant  pursuant  to  a  plan  of 
modified  conversion  may  be  made  prior 
to  approval  by  the  Office  of  the 
application  for  conversion.  No  sale  of 
seciuities  may  be  made  except  by 
means  of  a  Hnal  offering  circular  which 
has  been  declared  effective  by  the 
Office. 

(b)  Delegation.  The  Director  of  the 
Office  delegates  to  the  Chief  Counsel  or 
his  or  her  designee  the  authority  to 
declare  a  fmal  offering  circular  effective. 

§  S63b.41    Procedural  requirements. 

(a)  Filing  of  modified  conversion 
application.  A  savings  association 
seeking  to  convert  pursuant  to  this 
subpart  shall  file  an  original  and  one 
copy  of  its  modified  conversion 
application  containing  the  information 
and  doamients  specified  in  S  563b.39  of 
this  subpart  with  the  Chief  Counsel's 
Office,  Corporate  and  Securities 
Division,  with  one  copy  each  to  the 
Senior  Deputy  Director  for  Supervision 
(Operations)  and  to  the  District  Director. 
The  application  shall  be  deemed  to  be 
filed  on  the  date  received  by  the 
Corporate  and  Securities  Division. 

(b)  Incomplete  application.  An 
application  for  modified  stock 
conversion  that  does  not  contain  all  of 
the  applicable  information  and 
documents  specified  in  i  563b.39  of  this 
part  shall  constitute  an  incomplete 
application,  and  shall  not  be  approved 
pending  the  filing  of  a  complete 
application. 

(c)  The  Director  of  the  Office 
delegates  to  the  Chief  Counsel  or  his  or 
her  designee  the  authority  to  approve 
applications  for  modified  conversions 
except  in  those  applications  presenting 
a  significant  issue  of  law  or  policy,  and 
to  exercise  the  authority  of  the  Office 
pursuant  to  this  subpart. 

(d)  Termination  or  amendment  of 
charter.  (1)  Upon  the  Office's  approval 
of  a  plan  of  modified  stock  conversion 
of  a  state-chartered  savings  association 
or  a  federally-chartered  savings 
association  which  is  converting  to  a 
state-chartered  stock  savings 
association,  the  mutual  charter  of  such 
savings  association  shall  terminate  upon 
issuance  to  it  of  a  stock  charter  under 
the  laws  of  the  state  in  which  its  home 
office  is  located.  If  such  converting 
savings  association  is  a  federally- 


chartered  savings  association,  its 
federal  charter  shall  be  siirrendered 
promptly  to  the  Office  for  cancellation. 
A  savings  association  converting  to  a 
state-chartered  stock  savings 
association  shall  promptly  file  with  the 
Office  a  copy  of  the  stock  charter  issued 
to  it. 

(2)  A  mutual  savings  association 
converting  to  a  federally-chartered  stock 
savings  association  shall  apply  to 
amend  its  charter  and  bylaws  to  read  in 
a  form  consistent  with  Part  552  of  this 
chapter.  The  effective  date  of  such 
amendment  shall  be  stated  in  the 
Office's  order  approving  the  conversion. 

(3)  The  corporate  existence  of  a 
mutual  savings  association  converting  to 
a  federally-chartered  stock  savings 
association  shall  not  terminate,  but  the 
converted  association  shall  be  deemed 
to  be  a  continuation  of  the  association 
so  converted.  In  the  case  of  a  federal  or 
state-chartered  mutual  savings 
association  converting  to  a  state- 
chartered  stock  savings  association, 
unless  state  law  otherwise  prescribes, 
the  corporate  existence  of  the 
converting  mutual  savings  association 
shall  similarly  not  terminate  and  the 
converted  savings  association  shall  be 
deemed  to  be  a  continuation  of  the 
savings  association  so  converted. 

Subpart  E— Forms 

§563b.10O    Fonn  AC— Application  for 
Conversion. 

Form  AC 

[Facing  Sheet] 

OFHCE  OF  THRIFT  SUPERVISION 

1700  G  Street  N.W..  Washington,  D.C  20552 
Application  for  Conversion 

(Exact  name  of  Applicant  as  specified  in 
charter) 

(Street  address  of  applicant) 

(City.  State  and  Zip  Code) 

Date  of  Application 


General  Instructions 

A.  Rules  as  to  Use  of  Form  AC 

Form  AC  shall  be  used  by  any  savings 
association  seeking  approval  by  the  Office  of 
converBion  from  the  mutual  to  the  stock  form 
of  organization  pursuant  to  Part  563b  of  the 
Rules  and  Regulations  Applicable  to  All 
Savings  Associations. 

B.  Application  of  Rules  and  Regulations 

Attention  is  directed  to  S  5fl3b.8.  That 
section  contains  general  requirements 
regarding  preparation  and  filing  of  this  Form. 
The  definitions  in  S  563b.2  also  should  he 
noted. 


Item  1.  Fonn  of  Application 

Set  forth  an  application  for  approval  of  the 
plan  of  conversion  in  the  following  form  with 
the  names  and  titles  of  the  officers  and 
directors  signing  the  application  indicated 
below  their  signatures: 

The  undersigned  hereby  makes  application 
for  approval  to  convert  into  a  stock 
association,  and  submits  herewith  a 
statement  of  its  proposed  plan  of  conversion 
and  other  information  and  exhibits  as 
required  by  Part  563b  of  the  Rules  and 
Regulations  Applicable  to  All  savings 
Associations. 

In  submitting  this  application  the  applicant 
understands  and  agrees  that,  if  farther 
examinations  or  appraisals,  or  both,  are 
required  by  the  Office,  they  will  be  conducted 
by,  or  as  approved  by.  the  Office  at  the 
expense  of  the  applicant;  and  applicant  will 
pay  the  costs  thereof  as  computed  by  the 
Office. 

This  application  has  been  approved  by  at 
least  two-thirds  of  the  board  of  directors  of 
the  appUcant  In  accordance  with 
S  563b.8(e)(4)  of  the  Rules  and  Regulations 
Applicable  to  All  Savings  Associations,  by 
the  filing  of  this  application,  the  applicant  by 
its  duly  authorized  representative,  the 
undersigned  officers  and  each  member  of  the 
applicant's  board  of  directors  severally 
represent,  except  to  the  extent  otherwise 
provided  in  said  section:  (1)  That  each  such 
person  has  read  this  application:  (2)  that  in 
the  opinion  of  each  such  person,  he  or  she 
has  made  such  examination  and  investigation 
as  is  necessary  to  enable  him  or  her  to 
express  an  informed  opinion  that  this 
application  complies  to  the  best  of  his  or  her 
knowledge  and  belief  with  the  applicable 
requirements  of  Part  583b  of  the  Rules  and 
Regulations  Applicable  to  All  Savings 
Associations  and  forms  thereunder  and  (3) 
that  each  such  person  holds  such  informed 
opinion. 
Attest: 

Applicant 

By 


(Duly  Authorized  Representative) 

(Principal  Executive  Officer) 

(Principal  Financial  Officer) 

(Principal  Accounting  Officer) 

(Director) 

(Director) 

(Director) 

(Director) 

(Director) 

(Signatures  of  at  least  two-thirds  of  the  Board 

of  Directors) 

Item  2.  Plan  of  Conversion 

Furnish  the  complete  formal  written  plan 
adopted  by  the  board  of  directors  for 
conversion  of  the  applicant  to  the  stock  form 
of  organization.  The  terms  of  the  plan 
submitted  pursuant  to  this  Item  will  be  a 
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basis  for  the  Office's  approval  and  the  plan 
as  approved  will  be  distributed  as  an 
attachment  to  the  proxy  statement  and  the 
offering  circular. 

Item  3.  Proxy  Statement  and  Offering  Circular 

Furnish  preliminary  copies  of  the  proxy 
statement  and  offering  circular.  The  proxy 
statement  and  offering  circular  should  be 
prepared  in  accordance  with  Forms  PS  and 
OC,  respectively. 

Item  4.  Form  of  Proxy 

Furnish  preliminary  copies  of  the  form  of 
proxy  to  be  distributed  to  association 
members  by  the  management 

Item  5.  Sequence  and  Timing  of  the  Plan 

Set  forth  the  expected  chronological  order 
of  the  events  connected  with  the  plan  of 
conversion  beginning  with  the  filing  of  this 
application  through  completion  of  the  sale  of 
all  the  capital  stock  under  the  plan.  Indicate 
the  expected  timing  of  any  requisite 
approvals  by  State  or  other  regulatory 
authorities  (other  than  the  Office).  Indicate 
the  proposed  timing  of  all  aspects  of  the 
subscription  offering.  If  there  will  be  an 
underwritten  public  or  direct  community 
marketing  of  the  applicant's  securities  as  part 
of  the  plan  of  conversion,  indicate  the 
proposed  timing  of  all  aspects  of  such 
offering. 

Item  6.  Record  Dates 

If  the  applicant's  plan  of  conversion 
contains  an  eligibility  record  date 
substantially  earlier  than  90  days  prior  to  the 
date  of  adoption  of  the  plan  of  conversion  by 
the  board  of  directors,  state  the  reason  for  the 
selection  of  such  earlier  date. 

Indicate  the  circumstances  that  will  require 
the  use  of  a  supplemental  eligibility  record 
date. 
Item  7.  Expenses  Incident  to  the  Conversion 

Provide  in  substantially  the  tabular  form 
indicated  below  the  estimated  expense  of  the 
conversion  to  the  applicant. 


Legal 

Postage  and  Mailing 

Printing 

Escrow  or  Agent  Fees 

Underwriting  Fees 

Appraisal  Fees — 

Transfer  Agent  Fees 

Auditing  and  Accounting. 
Proxy  Solicitation  Fees.... 

Advertising 

Other  Expenses 


Totat. 


Instructions.  1.  The  applicant  may  exclude 
costs  represented  by  salaries  and  wages  of 
regtilar  employees  and  officers;  if  a  statement 
to  that  effect  is  made. 

The  cost  of  solicitation  by  specially 
engaged  employees  or  paid  solicitors  under 
paragraph  (b)  of  Item  3  of  Form  PS  shall  be 
stated  under  "Proxy  Solicitation  Fees"  in  this 
Item. 

2.  If  the  applicant  has  any  category  of 
expense  exceeding  $10,000  which  is  not 
specified  in  this  Item,  such  expense  shall  be 
itemized  rather  than  including  it  under  the 
category  "Other  Expenses". 


3.  If  the  solicitation  is  conducted  other  than 
by  management  of  the  appUcant  the 
information  required  in  this  Item  shall  be 
provided  with  respect  to  the  cost  of  such 
solicitation. 

Item  8.  Indemnification 

State  the  general  effect  of  any  charter 
provisions,  bylaw,  contract  arrarigement 
statute,  or  regulation  to  t)e  in  effect  during  or 
after  the  conversion  imder  which  any 
tmderwriter,  appraiser,  lawyer,  accountant  or 
expert  or  director  or  officer  of  the  applicant 
will  be  insured  or  indemnified  in  any  maimer 
against  any  liability  which  he  or  she  may 
inciu'  in  his  or  her  capacity  as  such. 

Item  9.  Federally  Chartered  Stock  Savings 
Associations 

State  whether  the  converting  savings 
association  is  applying  to  amend  its  charter 
and  bylaws  to  read  in  a  form  consistent  with 
Part  552  of  the  Rules  and  Regulations 
Applicable  to  Federal  Savings  Associations. 

Exhibito 

The  following  exhibits  shall  be  attached  to 
this  Form. 

Exhibit  1.  Resolution  of  Board  of  Directors 

Set  forth  a  certified  copy  or  copies  of  a 
resolution  or  resolutions  of  the  board  of 
directors:  (1)  Adopting  the  plan  of  conversion 
filed  with  this  application;  (2)  authorizing  the 
filing  of  this  application;  and  (3)  applying  for 
continued  insurance  of  accounts  by  the 
Federal  Deposit  Insurance  Corporation  and 
continued  membership  in  the  appropriate 
Federal  Home  Loan  Bank.  The  action 
adopting  the  plan  of  conversion  and 
authorizing  the  filing  of  this  application  must 
be  approved  by  two-thirds  of  the  board  of 
directors. 

Exhibit  2.  Copies  of  Documents,  Contracts 
and  Agreements 

Furnish  the  following  documents,  contracts 
and  agreements: 

(a)  Proposed  certificates  for  capital  stock 
and  any  other  securities  to  be  issued; 

(b)  Proposed  order  forms  with  respect  to 
the  subscription  rights; 

(c)  Proposed  charter  and  bylaws  of  the 
applicant  to  take  effect  upon  conversion 
including,  if  applicable,  the  optional  charter 
provision  provided  for  in  $  563b.3(i)(7); 

(d)  Any  proposed  stock  option  plan  and 
form  of  stock  option  agreement 

(e)  Any  proposed  management  employment 
contracts; 

(f)  Any  contract  descril)ed  id  response  to 
Item  6  of  Form  PS; 

(g)  Contracts  or  agreements  with  paid 
solicitors  described  in  response  to  Item  3(b) 
of  Form  PS; 

(h)  Any  material  loan  agreements  relating 
to  borrowing  by  the  applicant  other  than  from 
a  Federal  Home  Loan  Bank  and  other  than 
subordinated  debt  securities  approved  by  the 
Office; 

(i)  Any  appraisal  agreement  or  proposed 
agreement  tmderwriting  contracts  or 
agreements  among  underwriters; 

(j)  Any  charter  amendment  filed  for  the 
purpose  of  converting  a  Federal  mutual 
association  to  a  Federal  stock  association; 

(k)  Any  proposed  contracts  or  agreements 
among  members  of  a  group  regarding  the 


purchase  of  unsubBcril>ed  shares  piusuant  to 
I  563b.3(d)(2); 

(I)  Any  required  undertaking  or  affidavits 
by  officers  or  directors  purchasing  shares  in 
the  conversion  that  they  are  acting 
independently; 

(m)  Any  documents  referred  to  in  the 
answer  to  Item  8  of  Form  AC; 

(n)  Any  trustee  agreements  or  indentures: 

(o)  Any  agreements  for  the  making  of 
markets  or  the  Usting  on  exchanges  of  the 
stock  of  the  converted  savings  association. 
Documents,  contracts  and  agreements  which 
are  furnished  in  proposed  form  under  this 
exhibit  shall  be  furnished  in  final  form 
immediately  after  the  meeting  of  association 
members  to  consider  the  plan  of  conversion, 
except  for  documents  which  by  their  nature 
cannot  be  practically  expected  until  s  later 
time  required  by  subdivisions  (i)  and  (k)  in 
which  case  they  shall  be  furnished  in 
substantially  final  form. 

Exhibit  3.  Opinion  of  Counsel 

Furnish  an  opinion  of  cotmsel  for  the 
applicant  regarding  each  of  the  following 
matters: 

(a)  The  legal  sufficiency  of  the  applicant's 
proposed  certificates  and  order  forms  for 
capital  stock  and  any  other  securities; 

(b)  State  law  requirements  applicable  to 
the  plan  of  conversion  including  citations  to 
applicable  State  law  and  whether  such 
requirements  will  be  fulfilled  by  the  plan; 

(c)  The  legal  sufficiency  of  the  apphcant's 
bylaws; 

(d)  The  continuation  of  insurance  of  the 
applicant's  accounts  by  the  Federal  Deposit 
Insurance  Corporation  after  conversion; 

(e)  The  type  and  extent  of  each  class  of 
voting  rights  in  the  applicant  after 
conversion,  including  any  requirement  of 
State  law  that  savings  accoimt  holders  or 
borrowers  have  voting  rights  in  the  converted 
savings  association; 

(f)  A  certification  that  the  proposed  charter 
and  bylaws  conform  to  Part  552  of  this 
subchapter  or  if  not  a  statement  to  that  effect. 

Matters  listed  in  subdivisions  (b).  (c)  and 
(e)  of  this  Exhibit  only  apply  to  an  applicant 
which  is  converting  to  a  State-chartered  stock 
association. 

Exhibit 4.  Federal  and  State  Tax  Opinions  or 
Ruling 

(a)  Furnish  an  opinion  of  the  applicant's 
tax  advisor  or  an  Internal  Revenue  riding  as 
to  the  Federal  income  tax  consequences  of 
the  plan  of  conversion  to  the  applicant  and  to 
the  various  account  holders  who  receive 
nontransferable  subscription  rights  to 
purchase  capital  stock. 

Instruction.  The  Office  recommends  that 
each  applicant  obtain  a  ruling  from  the 
Internal  Revenue  Service  regarding  the 
Federal  income  tax  consequences  of  the  plan 
of  conversion.  The  Office  may  require  that 
such  a  ruling  be  obtained  if  the  applicant's 
plan  of  conversion  is  not  substantially  similar 
to  plans  of  conversion  which  have  received 
favorable  rulings.  The  Office  may  also 
require  that  such  a  ruling  be  obtained  if  the 
apphcant's  plan  of  conversion  contains  novel 
provisions  or  there  is  otherwise  a  question  as 
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to  the  Federal  income  tax  conaequences  of 
the  plan. 

(b)  Furnish  an  opinion  of  the  applicant's 
tax  advisor  or,  if  applicable,  a  ruling  from  the 
appropriate  state  taxing  authority  to  any  tax 
consequences  of  the  plan  of  conversion  under 
the  laws  of  the  State  in  which  the  applicant 
will  be  located  upon  conversion.  Such 
opinion  should  relate  to  the  applicant  and  to 
eiigibln  account  holders. 

Exhibit  5.  Valuation  Materials 

Furnish  any  materials  required  to  be  filed 
by  I  563b.7  regarding  the  valuation  to  the 
applicant's  capital  stock.  An  applicant  is  not 
required  to  file  such  materials  if  the  offering 
of  capital  stock  will  not  commence  before  the 
meeting  of  association  members  to  vote  on 
the  plan  of  conversion. 

Exhibit  B.  Notice  to  Members 

Furnish  the  notices  to  the  applicant's 
members  required  by  |  563b.4(a)  and  (b). 

Exhibit  7.  Other  Materials 

(a)  If  information  required  by  an 
appropriate  form  is  not  given  for  the  reasons 
specified  in  |  563b.8(j),  furnish  the  statement 
required  for  each  such  omission  by 

§  563b.8(j)(2). 

(b)  Furnish  all  consents  required  to  be  filed 
by  S  563b.8{p)  and  (q). 

(c)  If  applicable,  furnish  the  statement 
required  by  Item  5  of  Form  PS  regarding 
events  which  occurred  within  the  last  ten 
years  to  directors  of  the  applicant 

(d)  Furnish  any  powers  of  attorney 
employed  pursuant  to  S  5d3b.8[e](3). 

(e)  Furnish  the  cross  reference  sheet 
referred  to  In  |  563b.&(g). 

(f)  If  the  applicant  wishes  to  request  a 
waiver  of  compliance  in  accordance  with 

i  563b.l(c),  furnish  the  materials  required  by 
S  5e3b.l(c](2]. 

S  563b.101    Fonn  PS— Proxy  StatciiMnts. 

FonnPS 

[Facing  Sheet] 

OrnCE  OF  THRIFT  SUPERVISION 

1700  G  Street  NW..  Washington.  DC  20552 
Proxy  Statement 

(Exact  name  of  Applicant  as  specified  in 
charter) 

(Street  address  of  applicant] 

(City,  State  and  Zip  Code] 
Praxy  StatanMnt  Fonn 

Index  to  Items 

Item  1.    Notice  of  Meeting 

Item  2.    Revocabihty  of  Proxy 

Item  3.    Persons  Making  Solicitation  - 

Item  4.    Voting  Rights  and  Vote  Required  for 

Approval 
Item  5.    Directors  and  Executive  Officers 
Item  0.    Management  Remuneration 
Item  7.    Business  of  the  Applicant 
Item  ft.    Description  of  the  Applicant's  Plan 

of  Conversion 
Item  9.    Description  of  Capital  Stock 
Item  10.    Capitalization 
Item  11.    Use  of  New  Capital 


Item  12.    New  Charter,  Bylaws  or  Other 

Docimients 
Item  13.    Other  Matters 
Item  14.    Financial  Statements 
Item  15.    Consents  of  Experts  and  Reports 
Item  16.    Attachments 

Information  Required  In  ConversMNi  Proxy 
Statemeot 

Notes 

1.  Except  as  otherwise  specifically 
provided,  where  any  item  calls  for 
information  for  a  specified  period  in  regard  to 
directors,  officers  or  other  persons  holding 
specified  positions  or  relationships,  the 
information  shall  be  given  in  regard  to  any 
person  who  held  any  of  the  specified 
positions  or  relationships  at  any  time  during 
the  period.  However,  information  need  not  be 
included  for  any  portion  of  the  period  during 
which  such  person  did  not  hold  any  such 
position  or  relationship  provided  a  statement 
to  that  effect  is  made. 

2.  The  proxy  statement  shall  include  such 
information  which  the  Chief  Counsel  or  the 
Deputy  Chief  Counsel  for  Securities  and 
Corporate  Structiire  by  interpretative  release 
or  otherwise  has  deemed  necessary  to 
comply  with  items  of  this  Form  PS. 

Item  1.  Notice  of  Meeting 

The  cover  page  of  the  proxy  statement 
shall  give  notice  of  the  meeting  of  the 
association  members  called  by  the  board  of 
directors  to  act  upon  the  conversion.  The 
cover  page  shall  include  the  date,  time,  and 
place  of  the  meeting,  a  brief  description  of 
each  matter  to  be  acted  upon  at  the  meeting, 
the  date  of  record  for  association  members 
entitled  to  vote  at  the  meeting,  the  date  of  the 
statement  and  the  full  address,  ZIP  code  and 
telephone  number  of  the  applicant 

If  the  applicant  intends  to  use  previously 
obtained  proxies  at  the  meeting  in 
accordance  with  S  563b.5(d)(4),  the  notice  of 
the  meeting  shall  include  the  following  bold- 
face legend: 

THE  ASSOCIATION  MAY  USE  YOUR 
PREVIOUSLY-EXECUTED  PROXIES  TO 
VOTE  FOR  THE  PLAN  OF  CONVERSION 
IN  THE  EVENT  YOU  DO  NOT  EXECUTE 
ANOTHER  PROXY  FOR  THIS  MEETING, 
ATTEND  AND  VOTE  IN  PERSON,  OR 
OTHERWISE  REVOKE  YOUR 
PREVIOUSLY-EXECUTED  PROXIES. 

Item  2.  Revocability  of  Proxy 

State  that  the  person  giving  the  proxy  has 
the  power  to  revoke  it  before  the  proxy  is 
exercised  at  the  meeting.  If  the  right  of 
revocation  is  subject  to  compliance  with  any 
formal  procedure,  briefly  describe  such 
procedure.  Briefly  describe  any  charter, 
bylaw  or  appUcable  Federal  or  State  law 
requirements  otherwise  restricting  voting  by 
proxy.  State  that  the  proxy  is  solicited  for 
that  meeting,  and  any  adjournment  thereof, 
and  will  not  be  used  for  any  other  meeting. 
(See  also  |  S63b.5(d)(3)). 

Item  3.  Persons  Making  die  Solicitation 

(a]  State  whether  the  solicitation  is  made 
by  the  management  of  the  applicant  Give  the 
name  of  any  director  of  the  applicant  who 
has  informed  the  management  in  writing  that 
he  or  she  intends  to  oppose  any  action 


intended  to  be  taken  by  the  management  and 
indicate  the  action  which  he  or  she  intends  to 
oppose. 

(b)  If  the  solicitation  is  to  be  made 
otherwise  than  by  the  use  of  the  mails, 
describe  tfie  methods  to  be  employed.  If  the 
solicitation  is  to  be  made  by  specially 
engaged  employees  or  paid  solicitors,  state 
the  material  features  of  any  contract  or 
arrangement  for  such  solicitation  and  identify 
the  parties. 

(c)  If  the  soUcitation  is  made  otherwise 
than  by  the  management  of  the  applicant  so 
state  and  give  the  names  of  the  persons  by 
whom  and  on  whose  behalf  it  is  made.  Any 
such  solicitation  normally  need  not  respond 
to  Items  5  through  16,  but  must  include  such 
information  as  to  make  such  solicitations 
comply  with  I  563b.5(g](l). 

Item  4.  Voting  Rights  and  Vote  Required  for 
Approval 

(a]  Describe  briefly  the  voting  rights  of 
each  class  of  association  members,  state  the 
approximate  total  number  of  votes  entitled  to 
be  cast  at  the  meeting,  and  the  approximate 
number  of  votes  to  which  each  class  is 
entitled.  Discuss  the  voting  rights  of 
beneficiaries  of  accounts  held  in  a  fiduciary 
capacity  such  as  IRA  accounts. 

(b)  As  part  of  the  description  give  the  date 
of  record  for  association  members  entitled  to 
vote  at  the  meeting. 

(c]  As  to  each  matter  which  will  be 
submitted  to  a  vote  of  association  members, 
state  the  vote  required  for  its  approval. 

(d)  If  the  applicant  intends  to  use 
previously  executed  proxies  to  vote  on  the 
plan  of  conversion  in  accordance  with 

S  563b. 5(d)(4),  discuss  how  such  proxies  were 
obtained,  the  circumstances  in  which  such 
proxies  may  be  used,  and  how  such  proxies 
will  be  voted. 

Item  5.  Directors  and  Executive  Officers 

(a)  Furnish  the  information  regarding 
directors  and  executive  officers  and  certain 
relationships  and  related  transactions 
required  to  be  disclosed  in  a  registration  or 
proxy  statement  filed  with  the  Office  under 
the  Securities  Exchange  Act  of  1934, 15  U.S.C. 
78a  et  seq.  In  particular,  see  Items  401  and 
404  of  Regulation  S-K,  17  CFR  229.401  and 
404,  and  Item  6  of  RegultUon  14A,  17  CFR 
240.14a-l01.  Unless  the  context  otherwise 
requires,  the  words  "registrant"  and  "issuer" 
in  those  regulations  shall  refer  to  the 
applicant  and  the  word  "Commission"  shall 
refer  to  the  Office. 

(b]  State  whether  control  of  the  applicant 
has  been  exercised  through  the  use  of  proxies 
and  the  nature  of  such  control. 

Item  6.  Management  remuneration 

Furnish  the  information  regarding 
management  remuneration  required  to  be 
disclosed  in  a  registration  or  proxy  statement 
filed  vwith  the  Office  under  the  Securities 
Exchange  Act  of  1934. 15  U.S.C  78a  et  seq.  In 
particular,  see  Item  402  of  Regulation  S-K.  17 
CFR  229.402,  and  Item  7  of  Regulation  14A,  17 
CFR  240.14a-101.  Unless  the  context 
otherwise  requires,  the  words  "registrant" 
and  "Commission"  in  those  regulations  shall 
refer  to  the  appUcant  and  to  the  Office, 
respectively. 


Federal  Raster  /  Vol.  54.  No.  229  /  Thursday,  November  30.  1989  /  Roles  sad  Regulations     49621 


Item  7.  Business  of  the  appbcant 

(a)  Narrative  deacriptkm  of  business.  (1) 
Discuss  briefly  the  organisational  history  of 
the  appHcant  including  the  year  of 
organization,  the  identity  of  the  chartering 
authority,  and  any  material  charter 
conversions. 

(2)  Describe  the  business  conducted  and 
intended  to  be  conducted  by  the  applicant 
and  its  subsidiaries.  This  should  incladc  a 
description  of  the  general  development  of  the 
business  of  the  applicant  and  any 
predeces«or(s)  during  the  past  five  years,  or 
such  shorter  period  as  the  applicant  may 
have  been  engaged  in  business.  Information 
shaU  be  disclosed  for  earlier  periods  if 
material  to  an  understanding  of  the  general 
development  of  the  business.  Any  material 
changies  in  the  mode  of  conducting  the 
business  should  be  discussed. 

(3]  Consideration  should  be  given  to 
inclusion  of  a  description  of  the  applicant's 
historical  practices,  including  the  average 
remaining  term  to  maturity  of  its  portfolio  of 
mortgage  loans,  and  present  intention 
regarding  the  making  of  loans,  whether  real 
estate  or  other,  the  nature  of  security 
received,  the  terms  of  loans,  whether  carrying 
fixed  or  variable  interest  rates,  and  the 
retention  of  loans  or  their  resale  in  secondary 
mortgage  markets.  Historical  description 
might  require  a  general  identification  of  tfie 
magnitude  of  various  activities. 

(4)  Also  explain  any  significant  impact  to 
the  associatioB  as  a  result  of  any  material 
acquisitions. 

(b)  Selected  financial  data.  Furnish  in 
comparative  columnar  form  a  summary  of 
selected  financial  data  for  the  applicant  for 

(1)  Each  of  the  last  five  fiscal  years  of  the 
applicant  (or  for  the  life  of  the  applicant  and 
its  predecessors,  if  less);  and 

(2)  Any  additional  fiscal  years  necessary  to 
keep  the  simunary  from  being  misleadmg. 

InstrvctioRs.  1.  The  purpose  of  the 
summary  of  selected  financial  data  shall  be 
to  supply  in  convenient  aiui  readable  format 
selected  data  which  highlight  significant 
trends  in  the  applicant's  financial  condition 
and  results  of  operations. 

2.  Subject  to  appropriate  variation  to 
conform  to  the  nature  of  the  applicant's 
business,  the  following  items,  as  a  minimum, 
shall  be  included  in  the  summary:  Total 
interest  income;  total  interest  expense; 
income  (loss)  from  continuing  operations;  net 
income;  total  loans;  total  investments;  total 
assets;  total  savings;  total  borrov^rings;  total 
regulatory  capital;  and  total  number  of 
customer  service  facilities  indicating  the 
number  which  provide  full  service. 
Applicants  may  include  additional  items 
which  they  believe  would  enhance 
understanding  and  highlight  trends  in  their 
financial  ccHidition  and  results  of  operations. 
Briefly  describe,  or  cross  reference  to  a 
discussion  of.  factors  sadi  as  accounting 
changes,  business  combinations,  or 
dispositions  of  business  operations  that 
materially  affect  the  comparability  of  the 
information  reflected  in  selected  financial 
data.  Discussion  of.  or  reference  to.  any 
material  uncertainties  should  also  be 
included  where  those  matters  might  cause  the 
data  reflected  not  to  be  indicative  of  the 
applicant's  future  financial  condition  or 
results  of  operations. 


3.  Those  applicants  which  ricct  to  provide 
fiv*-year  suminary  informrtion  in  accordance 
with  the  Financial  Accounting  Standards 
Board's  Statement  of  Financial  Accounting 
Standards  No.  89  ("SFAS  89")  "Financial 
Reporting  and  Changing  Prices,"  may 
combine  such  informatioa  with  the  selected 
financial  data  appearing  pursuant  to  this 
Item. 

4.  All  references  to  the  applicant  ia  the 
summary  and  in  these  instructions  shall  mean 
the  applicant  and  its  consolidated 
subsidiaries. 

5.  If  interim-period  financial  statements  are 
included,  or  are  required  to  be  included  by 
Item  14,  applicants  should  update  the 
selected  financial  data  for  the  interim  period 
to  ref.ect  any  material  change  in  the  trends 
indicated:  where  such  updating  information  is 
necessary,  applicants  shall  provide  the 
information  on  a  comparative  basis  unless 
not  necessary  to  an  understanding  of  the 
updating  information. 

(c)  Management's  discussion  and  analysis 
of  financial  condition  and  results  of 
operations.  (1)  Discuss  applicant's  financial 
condition,  changes  in  financial  condition,  and 
results  of  operations.  The  discussion  shall 
provide  information  as  specified  in 
paragraphs  (i),  (ii),  and  (iii)  of  this  paragraph 
with  respect  to  liquidity,  capital  resources, 
and  results  of  operations  and  also  should 
provide  all  other  information  which  the 
applicant  believes  to  be  necessary  to  an 
understanding  of  its  financial  condition, 
changes  in  financial  condition,  and  results  of 
operations.  Significant  business  combinations 
should  be  discussed.  Discussion  of  liquidity 
and  capital  resources  may  be  combined 
whenever  the  two  topics  are  interrelated. 
Where  in  the  ap^plicant's  judgment  a 
discussion  of  subdivisions  of  the  applicant's 
business  would  be  appropriate  to  an 
understanding  of  the  business,  the  discussion 
should  focus  on  each  relevant  reportable 
segment  or  other  subdivision  of  the  business 
and  on  the  applicant  as  a  whole. 

(i)  Liquidity.  Identify  any  known  trends  or 
any  known  demands,  commitments,  events, 
or  nncertainties  which  will  result  hi  or  which 
are  reasonably  likely  to  result  in  the 
applicant's  liquidity  increasing  or  decreasing 
in  any  material  way.  If  a  material  deficiency 
is  identified,  indicate  the  course  of  action 
which  the  apphcant  has  taken  or  proposes  to 
take  to  remedy  the  deficiency.  Identify  and 
sepiarately  describe  internal  and  external 
sources  of  hquidity,  and  briefly  discuss  any 
material  unused  sources  of  Uquid  assets. 
Comment  on  maturity  imbalances  between 
assets  and  habilities  and  planned  activities  in 
the  secondary  mortgage  market 

(if)  Committed  resources.  (A)  Describe  the 
applicant's  material  commitments  for  ban 
fundings  or  other  expenditures  as  of  the  end 
of  the  latest  fiscal  period  and  indicate  the 
general  purpose  of  the  commitments  and  the 
anticipated  source  of  funds  needed  to  fulfill 
the  commitments. 

(B)  Describe  any  known  material  trends, 
favorable  or  unfavorable,  in  the  applicant's 
committed  resources.  Indicate  any  expected 
material  changes  in  the  mix  and  the  relative 
cost  of  the  resources.  This  discussion  should 
consider  changes  between  savings,  equity, 
debt  and  any  off-balance-sheet  finaocing 
arrangements. 


(iii)  RemltM  of  aperatkna.  (A)  Deacrib*  wacf 
unusual  or  infrequent  events  or  transactioiis 
or  any  significant  economic  changes  that 
materially  affected  the  amount  or  reportad 
income  from  oonbanig  operations  and,  !■ 
each  case  indicat*  ti»  extent  to  which 
income  was  affected.  In  addition,  describe 
any  other  significant  components  of  revenues 
er  expenses  which,  in  the  applicant's 
judgment  should  be  described  in  order  to 
understand  the  appBcant's  ressHs  of 
operations. 

(B)  Describe  any  known  trends  or 
uncertainties  which  have  had.  or  which  the 
applicant  reasonably  expects  wifi  have,  a 
materially  favorable  or  unfavorable  fanpact 
on  net  sales  or  revenues  or  income  from 
continuing  operations.  If  the  applicant  knows 
of  events  which  will  cause  s  material  change 
in  the  relationship  between  costs  and 
revenues  (such  as  known  future  increases  ia 
costs  of  money  or  interest  rates)  the  change 
in  the  relationship  should  be  disclosed. 

(C)  To  the  extent  that  the  financial 
statements  disclose  material  increases  in 
interest  expense,  provide  a  narrative 
discussion  of  the  extent  to  which  the 
increases  are  attributable  to  increases  in 
rates  or  to  increases  in  volume. 

(D)  For  the  three  most  recent  fiscal  years  of 
the  applicant  or  for  those  fiscal  years  in 
which  the  applicant  has  been  engaged  in 
business,  whichever  period  is  shorter,  discuss 
the  impact  of  inflation  and  changing  prices  on 
the  applicant's  revenues  and  on  income  from 
continuing  operations. 

(E)  For  the  most  recent  financial  statement 
presented,  discuss  any  unusual  risk 
characteristics  in  the  assets  of  the  appUcant 
This  would  include  real  estate  development 
significant  amounts  of  commercial  real  estate 
as  loan  collateral,  and  any  other  significant 
risk  factors  inherent  in  the  applicant's 
lending  or  investment  portfolios,  including 
significant  increases  in  amounts  of 
nonaccrual.  past  due,  restructured,  and 
potential  problem  loans  [see  Securities  and 
Exchange  Commission's  Securities  Act 
Industry  Guide  3.  SecUon  m  C). 

Instructions.  1.  The  applicant's  discussion 
and  analysis  shall  be  of  the  financial 
statements  and  of  other  statistical  data  which 
the  applicant  believes  will  enhance  a  reader's 
understanding  of  its  financial  conditica 
changes  in  financial  condition,  and  results  of 
operations.  Generally,  the  discussion  should 
cover  the  three-year  period  covered  by  the 
financial  statements  and  should  utilize  year- 
to-year  comparisons  or  other  formats  which 
in  the  appUcant's  judgment  enhance  a 
reader's  understanding.  However,  where 
trend  information  is  relevant,  reference  to  the 
five-year  selected  fuiancial  data  appearing  in 
Item  7(b)  above  may  be  necessary. 

2.  The  purpose  of  the  disrjssion  and 
analysis  should  be  to  provide  to  investors 
and  other  users  information  relevant  to  an 
assessment  of  the  financial  condition  and 
results  of  operations  of  the  applicant  as 
determined  by  evaluating  the  amounts  and 
certainty  of  cash  flows  from  operations  and 
from  outside  sources.  The  information 
provided  in  this  Item  7(c)  need  only  include 
that  which  is  available  to  the  applicant 
without  undue  effort  or  expense  asd  which 
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does  not  cleariy  appear  in  the  applicant's 
financial  statements. 

3.  The  discussion  and  analysis  should 
specifically  focus  on  material  events  and 
uncertainties  known  to  management  which 
would  cause  reported  financial  information 
not  to  be  necessarily  indicative  of  future 
operating  results  or  of  future  financial 
condition.  This  would  include  description  and 
amounts  of  (a)  matters  which  would  have  an 
impact  on  future  operations  and  have  not  had 
an  impact  in  the  past,  and  (b)  matters  which 
have  had  an  impact  on  reported  operations 
and  are  not  expected  to  have  an  impact  upon 
future  operations. 

4.  Where  the  consolidated  ^ancial 
statements  reveal  material  changes  from  year 
to  year  in  one  or  more  line  items,  the  causes 
for  the  changes  should  be  described  to  the 
extent  necessary  to  an  understanding  of  the 
applicant's  business  as  a  whole;  provided, 
however,  if  the  causes  for  a  change  in  one 
line  item  also  relate  to  other  line  items,  no 
repetition  is  required  and  a  line-by-line 
analysis  of  the  financial  statements  as  a 
whole  is  not  required  or  generally 
appropriate.  Applicants  need  not  recite  the 
amounts  of  changes  from  year  to  year  which 
are  readily  computable  from  the  financial 
statements.  The  discussion  should  not  merely 
repeat  numerical  data  contained  in  the 
consolidated  financial  statements. 

5.  The  term  "liquidity"  as  used  in 
paragraph  (c)(l)(i)  of  this  Item  7  refers  to  the 
abihty  of  an  enterprise  to  generate  adequate 
amounts  of  cash  to  meet  the  enterprise's 
needs  for  cash.  Except  where  it  is  otherwise 
clear  from  the  discussion,  the  applicant 
should  indicate  those  balance  sheet 
conditions  or  income  or  cash  flow  items 
which  the  applicant  believes  may  be 
indicators  of  its  Uquidity  condition.  Liquidity 
generally  should  be  discussed  on  both  a  long- 
term  and  short-term  basis.  The  issue  of 
liquidity  should  be  discussed  in  the  context 
of  the  applicant's  own  business  or 
businesses.  Liquidity  does  not  necessarily 
mean  "liquid  assets"  as  defined  in  the 
liquidity  regulations  of  the  Office. 

6.  Applicants  are  encouraged,  but  not 
required,  to  supply  forward-looking 
information.  This  is  to  be  distinguished  from 
presently  known  data  which  will  have  an 
impact  upon  future  operating  results,  such  as 
known  future  increases  in  rates  or  other 
costs.  This  latter  data  is  required  to  be 
disclosed.  Any  forward-looking  information 
supplied  is  hereby  expressly  covered  by  the 
safe-harbor  rule  for  projections.  S  563d. 3b-6, 
under  the  circumstances  specified  in  that 
rule. 

7.  Apphcants  which  elect  to  provide 
narrative  explanations  of  supplementary 
information  disclosed  in  accordance  with 
SFAS  89  may  combine  the  explanations  with 
their  discussion  and  analysis  required 
pursuant  to  this  provision  or  they  may  supply 
the  information  separately.  If  the  information 
is  combined,  it  shall  be  located  in  reasonable 
proximity  to  the  discussion  and  analysis.  If 
the  information  is  not  combined,  the 
discussion  of  the  impact  of  inflation 
otherwise  required  by  this  item  may  be 
omitted  if  there  is  an  appropriate  cross 
reference  to  the  explanations  provided 
piiiRuant  to  SFAS  89. 


8.  Apphcants  which  elect  not  to  provide 
explanations  of  supplementary  information 
disclosed  in  accordance  with  SFAS  89  may 
discuss  the  effects  of  inflation  and  changes  in 
prices  in  whatever  manner  appears 
appropriate  under  the  circumstances. 
Although  voluntary  compliance  with  SFAS  89 
is  encouraged,  all  that  is  required  is  a  brief 
textual  presentation  of  management's  views. 
No  specific  numerical  financial  data  need  be 
presented. 

9.  All  references  to  the  applicant  in  the 
discussion  and  in  these  instructions  shall 
mean  the  applicant  and  its  consolidated 
subsidiaries. 

(2)  If  interim-period  financial  statements 
are  included  or  are  required  to  be  included  by 
Item  14,  a  management's  discussion  and 
analysis  of  the  financial  condition  and  results 
of  operations  shall  be  provided  to  enable  the 
reader  to  assess  material  changes  in  financial 
condition  and  results  of  operations  between 
the  periods  specified  in  (i)  and  (ii]  below.  The 
discussion  and  analysis  shall  include  a 
discussion  of  material  changes  in  those  items 
specifically  listed  in  paragraph  (c)(1)  of  this 
Item  7,  except  that  the  impact  of  inflation  and 
changing  prices  on  operations  for  interim 
periods  need  not  be  addressed. 

(i)  Material  changes  in  financial  condition. 
Discuss  any  material  changes  in  financial 
condition  from  the  end  of  the  preceding  fiscal 
year  to  the  date  of  the  most  recent  interim 
balance  sheet  provided.  If  the  interim 
financial  statements  include  an  interim 
balance  sheet  as  of  the  corresponding  interim 
date  of  the  preceding  fiscal  year,  any  material 
change  in  financial  condition  from  that  date 
to  the  date  of  the  most  recent  interim  balance 
sheet  provided  shall  also  be  discussed.  If 
discussions  of  changes  from  both  the  end  and 
the  corresponding  interim  date  of  the 
preceding  fiscal  year  are  required,  the 
discussions  may  be  combined  at  the 
discretion  of  the  applicant. 

(ii)  Material  changes  in  results  of 
operations.  Discuss  any  material  changes  in 
the  applicant's  results  of  operations  with 
respect  to  the  most  recent  fiscal  year-to-date 
period  for  which  an  income  statement  is 
provided  and  the  corresponding  year-to-date 
period  of  the  preceding  fiscal  year.  If  the 
applicant  is  required  to  or  has  elected  to 
provide  an  income  statement  for  the  most 
recent  fiscal  year  quarter,  the  discussion  also 
shall  cover  material  changes  with  respect  to 
that  fiscal  quarter  and  the  corresponding 
fiscal  quarter  in  the  preceding  fiscal  year.  In 
addition,  if  the  applicant  has  elected  to 
provide  an  income  statement  for  the  12- 
month  period  ended  as  of  the  date  of  the 
most  recent  interim  balance  sheet  provided, 
the  discussion  shall  also  cover  material 
changes  with  respect  to  that  12-month  period 
and  the  12-month  period  ended  as  of  the 
corresponding  interim  balance  sheet  date  of 
the  preceding  fiscal  year. 

Instructions.  1.  If  interim  financial 
statements  are  presented  together  with 
financial  statements  for  full  fiscal  years,  the 
discussion  of  the  interim  financial 
information  shall  be  prepared  pursuant  to 
paragraph  (c)(2)  and  the  discussion  of  the  full 
fiscal  year  information  shall  be  prepared 
pursuant  to  paragraph  (c)(1)  of  this  Item  7. 
Such  discussions  may  be  combined. 


2.  The  discussion  and  analysis  required  by 
this  paragraph  (c)(2)  is  required  to  focus  only 
on  material  changes.  Where  the  interim 
financial  statements  reveal  material  change 
from  period  to  period  in  one  or  more 
significant  line  items,  the  causes  for  the 
changes  should  be  described  if  they  have  not 
already  been  disclosed;  however,  if  the 
causes  for  a  change  in  one  line  item  also 
relate  to  other  line  items,  no  repetition  is 
required.  Applicants  need  not  recite  the        . 
amounts  of  changes  from  period  to  period 
which  are  readily  computable  from  the 
financial  statements.  "This  discussion  should 
not  merely  repeat  numerical  data  contained 
in  the  financial  statements.  The  information 
provided  should  include  that  which  is 
available  to  the  applicant  without  undue 
effort  or  expense  and  which  does  not  clearly 
appear  in  the  applicant's  interim  financial 
statements. 

3.  The  applicant's  discussion  of  material 
changes  in  results  of  operations  should 
identify  any  significant  elements  of  the 
applicant's  income  or  loss  from  continuing 
operations  which  do  not  arise  from  or  are  not 
necessarily  representative  of  the  applicant's 
ongoing  business. 

4.  Applicants  are  encouraged  but  are  not 
required  to  discuss  forward-looking 
information.  Any  forward-looking 
information  supplied  is  expressly  covered  by 
the  safe-harbor  rule  for  projections, 

S  563d.3b-6,  under  the  circumstances 
specified  in  that  rule. 

(d)  Lending  activities.  (1)  Briefly  describe 
the  applicable  Federal  and  State  restrictions 
on  the  lending  activities  of  the  applicant, 
including  applicable  laws  affecting  mortgage 
loan  interest  rates.  Also  briefly  describe  the 
applicant's  general  policy  concerning  loan-to- 
value  ratios;  customary  methods  of  obtaining 
loan  originations,  such  as  the  use  of  loan 
consultants;  approval  of  properties  as 
security  for  loans;  the  use  of  a  loan 
committee,  if  any;  and  policies  as  to  requiring 
title,  fire,  and  casualty  insurance  on  security 
properties.  Indicate  the  applicant's  general 
future  intentions  with  respect  to  activities  in 
secondary  mortgage  markets,  including 
transactions  with  the  Federal  Home  Loan 
Mortgage  Corporation  or  mortgage  bankers.  If 
significant,  indicate  loan  service  fee  income 
as  a  percentage  of  net  interest  income  for  the 
years  required  by  Item  14(b). 

(2)  As  to  the  lending  area  of  the  applicant, 
describe  briefly  (i)  the  lending  area 
restrictions,  if  any,  applicable  to  the 
applicant,  (ii)  the  areas  in  which  the  . 
applicant  normally  lends,  and  (iii)  any 
material  loan  concentration  areas  of  the 
applicant.  The  descriptions  may  include  maps 
illustrating  one  or  more  of  these  areas. 
Furnish  an  estimate  of  the  housing  vacancy 
rates  in  areas  where  the  applicant's  loan 
concentrations  are  located,  if  practicable. 

(3)  Describe  briefly  the  general  long-term 
nature  of  investment  in  mortgage  loans  and 
the  consequent  effect  upon  the  earnings 
spread  of  savings  associations.  State  the 
normal  maturity  of  loans  made  by  the 
applicant  on  the  security  of  single-family 
dwellings  and  furnish  an  estimate  as  to  the 
average  length  of  time  the  loans  are 
outstanding. 
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(4)  For  each  of  the  periods  required  by  Item 
14(b),  let  forth  in  tabular  form,  excluding  fees 
which  are  not  considered  adjustments  of 
yield,  the  foU-jwing: 

(i)  Average  yiefd  during  the  period  on:  (A) 
Loan  portfolio,  (B)  investment  portfoho,  (C) 
other  interest-tiaming  assets,  and  (D)  all 
interest  earning  assets.  Average  yield  should 
be  computed  on  no  greater  than  a  monthly 
basis. 

(ii)  Average  rdCe  paid  during  the  period  on: 
(A)  Deposits.  (B)  borrowings  and  Federal 
Home  Loan  Bank  advances,  (C)  other 
interest-bearing  liabihties,  (D)  all  interest- 
bearing  liabihties  ((A),  (B),  and  (C)).  Average 
rate  paid  should  be  computed  on  no  greater 
than  a  monthly  basis. 

(iii)  Weighted-average  yield  at  end  of  the 
latest  required  period,  for  the  items  in  (i)  and 
(ii)  above. 

(iv)  The  net  yield  an  average  interest- 
earning  assets  (net  interest  earnings  divided 
by  average  interest-earning  assets,  with  net 
interest  eamiivgs  equaling  the  difference 
between  the  dollar  amount  of  interest  earned 
and  paid).  Average  interest-earning  assets 
should  be  determined  on  an  interval  no  more 
frequent  than  monthly. 

(v)  For  each  of  the  periods  required  by  Item 
14(b).  set  forth  in  Ubular  form:  (A)  The  dollar 
amount  of  change  in  interest  income  and  (B] 
the  dollar  amount  of  change  in  interest 
expense.  The  changes  should  be  segregated 
for  each  major  category  of  interest-earning 
asset  and  interest-bearing  liability  (as  stated 
in  (i)  and  (ii)  above)  into  amounts 
attributable  to  (7)  changes  in  volume  (change 
in  volume  multiplied  by  old  rate),  [2]  changes 
in  rates  (change  in  rate  multiplied  by  old 
volume),  and  [3]  changes  in  rate-volnme 
(change  in  rate  multiplied  by  the  change  in 
volume).  The  rate/volume  variances  should 
be  allocated  on  a  consistent  basis  between 
rate  and  volume  variance  and  the  basis  of 
allocation  disclosed  in  a  note  to  the  table. 

(5)  For  each  of  the  periods  required  by  Item 
14(b),  present  the  following: 

(t)  Return  on  assets  (net  income  divided  by 
average  total  assets). 

(ii)  Return  on  equity  (net  income  divided  by 
average  equity). 

(iii)  Equity-to-asseta  ratio  (average  equity 
divided  by  average  total  assets). 

Imtructiona.  Applicants  should  supply  any 
additional  ratios  which  they  deem  necessary 
to  explain  their  operations. 

(6)  Aa  of  the  enid  of  the  latest  fiscal  year 
reported  on,  present  separately  the  amounts 
of  loana  in  each  category  required  by  balance 
sheet  Item  7(b),  (  563C.102,  which  are  due:  (i) 
In  each  of  the  three  years  following  the 
balance  sheet,  (ii)  after  three  through  five 
years,  (iii)  after  five  through  ten  years,  (iv) 
after  ten  through  fifteen  years,  and  (v)  after 
fifteen  years. 

In  addition,  present  separately  the  total 
amount  of  all  such  loans  due  after  one  year 
which  have  predetermined  interest  rates  and 
floating  or  adjustable  interest  rates. 

Instructions.  1.  Scheduled  principal 
repayments  should  be  reported  in  the     ' 
maturity  category  in  which  the  payment  is 
due. 

2.  Demand  loans,  loans  having  no  stated 
schedule  of  repayments  and  no  stated 
maturity,  and  overdrafts  should  be  reported 
as  due  in  one  year  or  less. 


3.  Determinations  of  maturities  should  be 
based  upon  contract  terms.  However,  such 
terms  may  vary  due  to  the  applicant's 
"rollover  poUcy,"  in  which  case  the  maturity 
should  be  revised  as  appropriate  and  the 
rollover  policy  should  be  briefly  discussed. 

(7)  Describe  briefly  the  risk  elements 
within  the  loan  and  investment  portfolios 
including  the  applicant's  customary 
procedures  regarding  delinquent  loans.  As  of 
the  end  of  each  of  the  periods  covered  by  the 
statements  of  operation  required  by  Item 
14(b)(1)  and  as  of  the  date  of  the  latest 
statement  of  financial  condition  required  by 
Item  14(a),  set  forth  in  tabular  form  the 
amounts  and  categories  of  nonaccrual.  past 
due,  restructured,  and  potential  problem 
loana  [see  Securities  and  Exchange 
Commission's  Securities  Act  Industry  Guide 
3.  section  III  C)  and  the  ratio  of  such  loans  to 
total  assets.  Where  the  amount  of  real  estate 
that  has  been  in  substance  foreclosed, 
acquired  by  foreclosure,  or  by  deed  in  lieu 
thereof  is  significant,  include  a  brief 
description  of  the  major  properties  and  a 
statement  as  to  the  applicant's  probable 
losses,  if  any,  upon  disposition  of  such 
properties. 

(e)  Savings  activities.  (1)  State  whether  the 
maximum  rate  of  interest  which  the  applicant 
may  pay  is  established  by  regulatory 
authorities.  State  that,  in  the  event  of 
liquidation  of  the  applicant  after  conversion, 
savings  account  holders  will  be  entitled  to 
full  payment  of  their  accounts  prior  to 
payment  to  shareholders.  Also  indicate  the 
percentage  of  total  savings  accounts  which 
are  from  out-of-state  sources,  if  such  total  is 
significant. 

(2)  Set  forth  in  tabular  form  the  amounts  of 
time  deposit  accounts  by  categories  of 
interest  rates  as  of  the  dates  of  each  balance 
sheet  filed.  Each  interest-rate  category  should 
not  be  more  than  200  basis  points.  As  of  the 
date  of  the  latest  balance  sheet,  set  forth,  in 
tabular  form  for  each  interest-rate  category, 
the  amounts  of  savings  maturing  during  each 
of  the  three  years  following  the  balance  sheet 
date  and  the  total  maturing  thereafter. 

(3)  Disclose  the  weighted-average  rate  and 
general  terms  (as  well  as  formal  provisions 
for  the  extension  of  the  maturity)  of  each 
category  of  short-term  borrowings  requked 
by  Balance  Sheet  Caption  14,  t  563c.l02, 
along  with  the  maximum  amount  of 
borrowings  in  each  category  outsLandinf  at 
any  month-end  during  each  period  for  which 
an  end-of-period  balance  sheet  is  required.  In 
addition,  disclose  the  approximate  average 
short-term  borrowings  outstanding  during  the 
period  and  the  approximate  weighted- 
average  interest  rate  (and  a  brief  description 
of  the  means  used  to  compute  such  average) 
for  such  aggregate  short-term  borrowings. 
The  disclosure  required  by  this  paragraph  (3) 
need  not  be  furnished  as  regards  borrowings 
in  each  particular  category  when  the 
aggregate  amount  of  such  borrowings  at  the 
balance  sheet  dale  does  not  exceed  one 
percent  of  assets  at  that  date. 
Notwithstanding  this  reporting  threshold,  if 
the  weighted  average  of  such  borrowings 
outstanding  during  the  year  exceeds  one 
percent  of  assets  al  year-end  and 
significandy  exceeds  the  amount  of  such 
borrowings  at  year-end,  the  disclosure  called 


for  by  this  paragraph  (3)  should  be  foraished. 
This  information  is  not  required  to  be  given 
for  any  category  of  short-term  barra>wings  for 
which  the  average  balance  oatstandu^ 
during  the  period  was  less  thaa  30  percent  of 
stockholders  equity  at  the  end  of  tike  period. 

(f)  Federal  regvloiion.  Describe  briefly,  to 
the  extent  not  otherwise  covered  by  other 
items.  Federal  regulation  of  t>ie  applicant  and 
the  conduct  of  its  operations.  In  partioriMV 
describe  briefly  the  insivance  of  accooito 
and  the  geaeral  regutatory  authority  of  the 
Federal  Deposit  bosiffanc*  Corporatiaiv  tte 
general  regulatory  authority  of  the  Office, 
and  Feder&l  regulatory  capital  requirenents. 
the  results  of  failure  to  meet  those 
requirements,  and  the  applicant's  regrrfatory 
capital  position  in  relation  to  those 
requirements.  Also  describe  the  assessment 
authority  and  reoyirements  of  the  Federal 
Deposit  Insijrance  Corporatioa  the  Office, 
the  Financing  Corporation,  and  the 
Resolution  Funding  Corporation.  In  additioa 
describe  briefly  applicable  liquidity 
requirements  under  section  4A  of  the  Home 
Owners'  Loan  Act,  as  amended,  the 
regulations  thereonder,  and  State  law.  Slate 
the  applicant's  position  with  respect  to  those 
requirements. 

(g)  Federal  Home  Loan  Bardi  System. 
Describe  briefly  the  Federal  Home  Loan  Bank 
System  and  state  that  the  applicant  is  a 
member.  Such  description  shall  include 

(1)  Limitations  on  borrowings. 

(2)  Recent  loan  policies  of  the  appUcant's 
Federal  Home  Loan  Bank  and  current  interest 
rates,  and 

(3)  Federal  Home  Loan  Bank  stock 
purchase  requirements  and  the  applicanf  t 
position  with  respect  to  those  requirements. 

(h)  State  saviaga  association  low.  If  the 
applicant  is  converting  to  a  State-chartered 
stock  association,  describe  briefly  applicable 
provisions  of  State  law  which  have  a 
material  effect  on  the  business  of  the 
appUcant 

(i)  Federal  and  State  taxatioa.  Describe 
briefly  the  Federal  incomt  tax  laws 
applicable  to  the  applicant  inchtdiry 

(1)  Permissible  bad  debt  reserves: 

(2)  The  applicant's  position  with  respect  to 
the  maximom  bad  debt  reserve  limitations  as 
of  the  date  of  the  latest  statement  of  financial 
condition  required  under  Item  14(a); 

(3)  Future  increases  in  the  eSective  income 
tax  rate: 

(4)  The  date  througb  which  the  applicant*! 
Federal  income  tax  returns  have  been 
audited  by  the  Internal  Revenue  Service:  and 

(5)  The  tax  effect  to  the  applicant  of  the 
payment  of  cash  dividends  on  capital  stock  of 
the  applicant  after  conversion. 

Also  describe  briefly  the  State  taxatioa  of  the 
applicant 

(i)  Competition.  Describe  the  material 
sources  of  competition  for  savings 
associations  generally  and  indicate  to  the 
extent  practicable  the  applicant's  position  in 
its  principal  lending  and  savings  markets. 

Instruction.  In  answering  Item  7(>]  give  to 
the  extent  known  the  association's  savings 
and  mortgage  product  market  shares  by 
county  in  its  geographic  market  Alee  indicate 
its  rank  and  any  material  changes  or  nvnds 
in  its  competitive  standing. 
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(k)  Office  and  other  material  properties.  (1) 
Furnish  the  location  of  the  applicant's  home 
office  and  each  existing  and  approved  branch 
office  and  other  office  facilities  (such  as 
mobile  or  satellite  offices).  State  the  total  net 
book  value  of  all  such  offices  as  of  the  date  of 
the  latest  statement  of  financial  condition 
required  by  Item  14(a).  If  any  such  office  is 
leased,  state  the  expiration  dates  of  such 
leases. 

(2)  Describe  briefly  undeveloped  land 
owned  by  the  applicant  including  location, 
net  book  value,  and  prospective  use  and 
holding  period.  If  the  applicant  or  a 
subsidiary  owns  or  leases  electronic  data 
processing  equipment  principally  for  its  own 
use.  describe  briefly  such  equipment 
indicating  net  book  value  if  owned  or  the 
principal  lease  terms  if  leased. 

(1)  Employees.  State  the  number  of  persons 
employed  full  time  by  the  applicant  including 
executive  officers  listed  under  Item  5.  State 
whether  employees  are  represented  by  a 
collective  bargaining  group  and  whether  the 
applicant's  relations  with  its  employees  is 
satisfactory.  Summarize  briefly  any  loans, 
profit  sharing,  retirement,  medical, 
hospitalization  or  other  remuneration  plans 
provided  for  employees  not  already  included 
pursuant  to  Item  6. 

(m)  Service  corporations.  Describe  briefly 
the  applicant's  investment  in  any  subsidiary 
and  the  major  lines  of  business  (including 
any  joint  ventures)  of  the  subsidiary  which 
are  material  to  its  operations. 

(n)  Legal  proceedings.  Furnish  the 
information  regarding  legal  proceedings 
required  to  be  disclosed  in  a  registration 
statement  filed  with  the  Office  under  the 
Securities  Exchange  Act  of  1934, 15  U.S.C. 
78a  et  seq.  In  particular,  see  Item  103  of 
Regulation  S-K,  17  CFR  229.103.  Unless  the 
context  otherwise  requires,  the  word 
"registrant"  in  that  regulation  shall  refer  to 
the  applicant. 

(o)  Additional  information.  The  Office  may 
upon  the  request  of  applicant,  and  where 
consistent  with  the  protection  of  account 
holders  and  others,  permit  the  omission  of 
any  of  the  information  required  by  this  Item 
or  the  furnishing  in  substitution  therefor  of 
appropriate  information  of  comparable 
character.  The  Office  may  also  require  the 
furnishing  of  other  information  in  addition  to, 
or  in  substitution  for,  the  information 
required  by  this  Item  in  any  case  where  such 
information  is  necessary  or  appropriate  for 
an  adequate  description  of  the  applicant's 
business  done  or  intended  to  be  done. 

Item  8.  Description  of  the  Plan  of  Conversion 

(a)  A  statement  to  the  following  effect  shall 
be  inserted  in  the  proxy  statement 
immediately  preceding  the  information 
required  by  this  Item:  The  Office  of  Thrift 
Supervision  has  given  approval  to  the  plan  of 
conversion,  subject  to  its  approval  by 
association  members  and  the  satisfaction  of 
certain  other  conditions.  However,  such 
approval  by  the  Office  does  not  constitute  a 
recommendation  or  endorsement  of  the  plan 
by  the  Office. 

(b)  The  proxy  statement  shall  contain  a 
description  of  the  plan  of  conversion.  Such 
description  shall  contain  the  information 
required  by  paragraphs  (c)  through  (j)  of  this 
Item  and  sudi  additional  information  as  may 


be  necessary  to  accurately  describe  the 
material  provisions  of  the  plan. 

(c)  Briefly  describe  the  effects  of 
conversion  from  a  mutual  association  to  a 
stock  association  including  the  following 
information: 

(1)  State  that  savings  accounts  of  the 
applicant  will  not  be  affected  by  the 
conversion  with  respect  to  such  matters  as 
balances  in  the  accounts  and  the  extent  of 
insurance  of  savings  accounts  by  the  Savings 
Association  Insurance  Fund  or  the  Bank 
Insurance  Fund,  as  the  case  may  be; 

(2)  State  whether  savings  and  borrowing 
members  of  the  applicant  will  continue  to 
have  voting  rights  in  the  applicant  after 
conversion,  and  describe  any  voting  rights 
they  will  have: 

(3)  State  the  present  liquidation  rights  of 
account  holders  and  describe  the  Uquidation 
account  to  be  established  and  maintained  by 
the  applicant,  including  the  conditions  under 
which  such  account  will  be  paid,  the  interest 
of  eligible  account  holders  and  supplemental 
eligible  account  holders  in  such  account  and 
the  formula  by  which  such  account  will  be 
adjusted; 

(4)  State  that  the  rights  and  obligations  of 
borrowers  from  the  applicant  will  not  be 
changed  in  any  manner, 

(5)  State  that  capital  stock  to  be  sold  by  the 
applicant  will  not  be  insured  by  the  Savings 
Association  Insurance  Fund  or  the  Bank 
Insurance  Fund,  as  the  case  may  be; 

(6)  State  than  none  of  the  assets  of  the 
applicant  will  be  distributed  in  order  to  effect 
the  conversion  other  than  to  pay  expenses 
incident  thereto:  and 

(7)  State  briefly  the  reasons  why 
management  is  recommending  the 
conversion,  including  any  advantages  to  the 
community  served  by  the  applicant. 

(d)  With  respect  to  the  subscription  rights 
of  members,  furnish  the  following 
information: 

(1)  The  formula  to  be  used  for  determining 
the  subscription  rights  of  account  holders  to 
purchase  shares  pursuant  to  S  5e3b.3(c)  (2). 
(4),  and  (5): 

(2)  Any  optional  pro\'isions  included  in  the 
plan  of  conversion  pursuant  to  5  563b.3(d)  for 
the  purchase  of  shares  of  capital  stock, 
including  the  purchase  priorities,  limitation 
on  total  purchases,  the  total  number  of  shares 
which  may  be  purchased,  and  the  formula  for 
the  allocation; 

(3)  The  allocation  formulas  to  be  used  in 
the  event  that  there  is  an  oversubscription  of 
shares  at  any  time  during  the  sale  of  stock 
under  the  plan  of  conversion;  and 

(4)  The  use  and  time  of  the  order  forms 
with  respect  to  the  exercise  of  subscription 
rights. 

(e)(1)  Set  forth  on  a  pei^share  basis  the 
estimated  public  offering  price  range  of  the 
shares  of  capital  stock  to  be  sold  pursuant  to 
the  plan  of  conversioa  except  that  an 
estimated  price  range  is  not  required  to  be 
stated  if  the  offering  of  stock  is  not  to 
commence  until  after  the  meeting  of 
association  members  to  vote  on  the  plan  of 
conversion; 

(2)  State  that  the  offering  price  will  be  the 
pro  forma  market  value  of  such  shares  as 
determined  by  the  association's  management 
and  the  underwriter,  as  the  case  may  be;  and 


(3)  State  that  all  of  the  shares  are  required  ' 
to  be  sold. 

(f)  Unless  the  offering  of  stock  is  not  to 
commence  until  after  the  meeting  of 
association  members  to  vote  on  the  plan  of 
conversion,  discuss:  (1)  The  earnings  per 
share  of  the  capital  stock  to  be  sold  on  a  pro 
forma  basis  as  of  the  most  recent  year-end 
and  interim  period  required  by  Item  14(b); 
and  (2)  the  book  value  per  share  on  a  pro 
forma  basis  as  of  the  most  recent  year-end 
and  interim  period  required  by  Item  14(a). 

Instructions:  1.  Earnings  and  book  value 
per  share  shall  be  furnished  without  giving 
effect  to  the  estimated  net  proceeds  from  the 
sale  of  the  capital  stock  and  then  after  giving 
effect  to  such  proceeds,  with  all  assumptions 
used  clearly  stated. 

2.  In  computing  pro  forma  earnings,  the 
applicant  shall  use  the  arithmetic  average  of 
the  (i)  average  yield  on  all  interest-earning 
assets  (Item  7(d)(4)(i)(D]]  and  (ii)  average  rate 
paid  on  deposits  (Item  7(d)(4)(ii](A]]. 

3.  If  significant  changes  in  interest  rates 
occur  during  the  periods  presented,  the  Office 
will  consider  permitting  alternative 
computations  proposed  by  an  applicant  that 
are  properly  supported. 

4.  An  appropriate  statement  should  be 
included  which  explains  that  ihe  pro  forma 
data  should  not  be  relied  upon  as  indicative 
of  the  actual  financial  position  or  results  of 
continuing  operations  that  will  be 
experienced  by  the  applicant  after  its 
conversion. 

(g)  State  the  proposed  commencement  and 
expiration  dates  of  the  subscription  period 
and  describe  any  provisions  in  the  plan  of 
conversion  related  to  the  timing  or  extension 
of  the  subscription  period.  Also,  state: 

(1)  That  a  maximum  subscription  price  will 
be  set  forth  in  the  offering  circular  used  for 
offering  of  subscription  rights: 

(2)  That  the  actual  subscription  price  will 
be  the  public  offering  price; 

(3)  That  the  actual  subscription  price  will 
not  exceed  the  maximum  subscription  price 
shown  on  the  order  form;  and 

(4)  That  any  difference  between  the 
maximum  and  actual  subscription  prices  will 
be  refunded  unless  the  subscribers 
affirmatively  elect  to  have  the  difference 
applied  to  the  purchase  of  additional  shares 
of  capital  stock. 

(h)  Furnish  the  following  information: 

(1)  Describe  to  the  extent  practicable  the 
applicant's  present  intentions  with  respect  to 
listing  the  capital  stock  on  an  exchange  or 
otherwise  providing  a  market  for  the 
purchase  and  sale  of  the  capital  stock  in  the 
future; 

(2)  Describe  briefly  the  tax  effect  of  the 
conversion  both  to  the  applicant  and  to  the 
various  classes  of  account  holders  receiving 
nontransferable  subscription  rights  to 
purchase  capital  stock  in  the  conversion; 

(3)  State  that  the  plan  of  conversion  is 
attached  as  an  exhibit  to  the  proxy  statement 
(or  will  be  made  available  on  request  if  the 
summary  proxy  statement  provided  for  by 

§  563b.6(c)(2)  is  being  used)  and  should  be 
consulted  for  further  information. 

(i)(l)  State  whether  the  plan  of  conversion 
provides  for  unsubscribed  capital  stock  to  be 
offered  to  the  public  through  underwriters  or 
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dirccdy  by  ths  converting  association.  If  such 
is  the  case,  provide  the  information  to  the 
extent  known  required  by  Item  6  of  Form  DC 
and  indicate  the  estimated  timing  of  the 
proposed  offering. 

(2)  State  whether  the  plan  of  conversion 
provides  for  the  purchase  by  any  person  or 
group  of  any  insignificant  residue  of  shares 
remaining  et  the  conclusion  of  the  offering. 

(i)  Furnish  the  following  information  in 
tabular  form  regarding  proposed  purchases  of 
capital  stock  involving  directors  and  officers 
of  the  applicant: 

(1)  State  the  total  number  of  shares 
proposed  to  be  purchased  by  all  officers, 
directors  and  their  associates  as  a  group 
without  naming  them, 

(2)  As  to  each  officer  and  director  named  in 
Item  S(a),  name  him  or  her,  state  his  or  her 
position,  and  the  number  of  shares  proposed 
to  be  purchased  by  him  or  her. 

(3)  As  to  any  officer,  director  or  associate 
thereof  who  proposes  to  purchase  1  percent 
or  more  of  the  total  number  of  shares  of 
capital  stock  of  the  applicant  to  be 
outstanding,  name  him  or  her,  state  his  or  her 
position,  and  the  number  of  shares  proposed 
to  be  purchased  by  him  or  her. 

(4)  With  respect  to  the  information  required 
by  (1),  (2)  and  (3)  above,  indicate  separately 
the  number  of  shares  proposed  to  be 
purchased  in  each  offering  category. 

Instructions.  With  respect  to  the 
information  requested  as  to  associates  of 
officers  and  directors,  such  information  is 
required  only  to  the  extent  known.  In  a  case 
where  such  confirmation  is  not  obtainable, 
only  the  number  of  shares  which  the 
associate  is  given  subscription  rights  to 
purchase  need  be  disclosed. 

Item  9.  Description  of  capital  stock 

(a)  Furnish  the  information  regarding 
capital  stock  of  the  applicant  required  to  be 
disclosed  in  a  registration  statement  filed 
with  the  Office  under  the  Securities  Exchange 
Act  of  1934.  IStJtS.C.  78a  et  seq.  In  particular, 
see  Item  202  of  Regulation  S-K.  17  CFR 
229.202.  Unless  the  context  otherwise 
requires,  the  term  "registrant"  in  that 
regulation  shall  refer  to  the  appUcant. 

(b)  An  undertaking  should  be  included  in 
the  proxy  statement  that  the  applicant  where 
practical  will  use  its  best  efforts  to  encourage 
and  assist  a  professional  market  maker  in 
estabUshing  and  maintaining  a  market  for  the 
capital  stock  of  the  applicant. 

(c)  Outline  briefly  the  trading  market  that 
is  expected  to  exist  for  the  capital  stock 
following  the  conversion  including  the 
estimated  number  of  market  makers  and 
stockholders,  and  the  anticipated  success  of 
the  applicant  in  listing  the  stock. 

Instructions.  Any  discussion  of  the  listing 
of  the  applicant's  stock  should  include  the 
basic  requirements  that  must  be  met  for  such 
listing. 

(d)  If  the  rights  evidenced  by  the  capital 
stock  will  be  materially  limited  or  quahfied 
by  the  rights  of  savings  account  holders  or 
borrowers,  include  the  information  regarding 
the  limitations  or  qualifications  necessary  to 
enable  investors  to  understand  the  rights 
evidenced  by  the  capital  stock. 

Item  la  Capitalization 

Set  forth  in  substantially  the  tabular  form 
indicated  below  the  dollar  amounts  of  the 


capitalization  of  the  applicant.  Captions 
below  may  be  modified  as  appropriate. 
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Capital 
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Paid* 
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, 
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ed 
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stricted 

Total 

Instructions.  1.  With  respect  to  capital 
stock,  indicate  in  the  table  or  in  a  footnote 
the  total  number  of  shares  to  be  authorized, 
the  par  or  stated  value  of  such  shares,  and 
the  number  of  shares  to  be  sold  as  part  of  the 
conversion. 

2.  With  respect  to  the  funds  to  be  received 
by  the  applicant  from  the  sale  of  its  capital 
stock,  indicate  in  the  table  the  estimated  total 
amount  of  funds  to  be  obtained  and  in  a 
footnote  state  the  price  per  share  used  in 
making  the  estimate.  The  total  amount  and 
price  per  share  shall  be  clearly  identified  as 
being  estimates. 

3.  With  respect  to  Column  A.  the  applicant 
should  use  the  most  recent  balance  sheet 
date  required  by  Item  14. 

Item  11.  Use  of  New  Capital 

State  the  principal  purposes  for  which  the 
net  proceeds  to  the  appUcant  from  the  capital 
stock  to  be  sold  are  intended  to  be  invested 
or  otherwise  used  and  the  approximate 
amount  intended  for  each  such  purpose. 

Instruction.  Details  of  proposed 
investments  are  not  to  be  given.  There  need 
be  furnished,  for  example,  only  a  brief 
statement  of  any  investment  or  other  activity 
of  the  applicant  which  will  be  affected 
materially  by  availability  of  the  proceeds. 
Elxamples  of  such  activities  may  include 
expanded  secondary  market  activities,  larger 
scale  lending  projects,  loan  portfolio 
diversification,  increased  hquidity 
investments,  repayment  of  debt,  additional 
branch  offices  and  other  facilities,  service 
corporation  investments,  and  acquisitions. 

Item  12.  New  charter,  bylaws,  or  other 
documents 

Describe  briefly  any  material  differences 
between  the  provisions  of  the  existing 
charter,  bylaws,  and  any  similar  documents 
of  the  applicant  and  those  which  will  take 
effect  after  conversion. 

Instruction.  This  Item  requires  only  a  brief 
summary  of  the  provisions  which  are 


pertinent  from  both  an  investment  stand- 
point and  a  voting  standpoint.  A  complete 
legal  description  of  the  provisions  referred  to 
is  not  required  and  should  not  be  given.  Do 
not  set  forth  the  provisions  verbatim;  only  a 
succinct  resume  is  required. 

Item  13.  Other  Matters 

State  that  the  applicant  will  register  its 
capital  stock  under  section  12(g)  of  the 
Securities  Exchange  Act  of  1934,  as  amended, 
and  that  it  will  not  deregister  such  stock  for  a 
period  of  three  years.  It  should  be  noted  that 
upon  such  registration  the  proxy  rules.  Insider 
trading  reporting  and  restrictions,  annual  and 
periodic  reporting  and  other  requirements  of 
that  Act  will  be  apphcable. 

Item  14.  Financial  Statements 

Notes:  1.  The  following  instructions  specify 
the  consolidated  balance  sheets,  the 
consolidated  statements  of  income,  the 
consolidated  statements  of  cash  flews,  and 
stockholders'  equity  required  to  be  included 
in  the  proxy  statement.  Subpart  A  of  part 
563c  governs  the  certification,  form,  and 
content  of  such  financial  statements, 
including  the  basis  of  consolidation. 

2.  If  the  applicant  has  previously  used  an 
audit  period  in  connection  with  its  certified 
financial  statements  which  does  not  coincide 
with  its  fiscal  year,  such  audit  period  may  be 
used  in  place  of  any  fiscal  year  requirement 
provided  it  covers  a  full  twelve  months' 
operations  and  is  used  consistently. 

(a)  ConKolidated  balance  sheets.  (1)  There 
shall  be  furnished  for  the  applicant  and  its 
subsidiaries  consolidated,  audited  balance 
sheets  as  of  the  end  of  each  of  the  two  most 
recent  fiscal  years. 

(2)  If  tlie  latest  balance  sheets  furnished 
under  (1)  of  this  paragraph  are  in  excess  of 
135  days  prior  to  the  date  of  the  Office's 
approval  of  the  conversion,  there  shall  be 
furnished  an  interim  balance  sheet  as  of  a 
date  within  135  days  of  such  approval.  This 
interim  balance  sheet  need  not  be  audited. 

(b)  Consolidated  statements  of  income  and 
cash  p.ows.  (1)  There  shall  be  furnished  for 
the  applicant  and  its  subsidiaries  and 
predecessors  consolidated,  audited 
statements  of  income  and  cash  flows  for  each 
of  the  three  fiscal  years  preceding  the  date  of 
the  most  recent  balance  sheet  furnished, 
except  that  for  periods  prior  to  July  15. 1988. 
Statements  of  changes  in  financial  position 
may  be  provided  in  lieu  of  statements  of  cash 
flows. 

(2)  In  addition,  for  any  interim  period 
between  the  latest  audited  balance  sheet  and 
the  date  of  the  most  recent  interim  balance 
sheet  being  filed,  and  for  the  corresponding 
period  of  the  preceding  fiscal  year, 
statements  of  income  and  cash  flows  shall  be 
furnished.  The  interim  financial  statements 
may  be  unaudited. 

(c)  Changes  in  stockholders'  equity.  An 
analysis  of  the  changes  in  each  caption  of 
stockholders'  equity  presented  in  the  balance 
sheets  shall  be  given  in  a  note  or  separate 
statement.  This  analysis  shall  be  presented  in 
the  form  of  a  reconciliation  of  the  beginning 
balance  to  the  ending  balance  for  each  period 
for  which  an  income  statement  is  required  to 
be  furnished  with  all  significant  reconciling 
items  described  by  appropriate  captions. 
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[d]  Financial  atatements  of  business 
acquired  or  to  be  acquired.  There  shall  be 
furnished  the  information  required  by  17  CFR 
210  3-05  and  210.11-01  to  -03  regarding 
business  acquired  or  to  be  acquired. 

(e)  Separate  financial  statements  of 
subsidiaries  not  consolidated  and  50-percent- 
or  iess-owned  persons.  There  shall  be 
furnished  the  information  required  by  17  CFR 
210.3-O9  regarding  separate  financial 
statements  of  subsidiaries  not  consolidated 
and  50-percent-  or  less-o*vned  persons. 

|f)  Filirig  of  other  statements  in  certain 
cases.  The  OfTice  may,  upon  tlie  request  of 
the  applicant,  arid  where  consistent  with  the 
protection  of  account  holders  and  others, 
permit  the  omission  of  one  or  more  of  the 
statements  herein  required  or  the  filing  in 
substitution  therefor  of  appropriate 
statements  of  comparable  character.  The 
Office  may  also  require  the  inclusion  of  other 
statements  in  addition  to,  or  in  substitution 
for.  the  statements  herein  required  in  any 
case  where  such  statements  are  necessary  or 
appropriate  for  an  adequate  presentation  of 
the  financial  condition  of  any  person  whose 
financial  statements  are  required,  or  whose 
statements  are  otherwise  necessary  for  the 
protection  of  account  holders  and  others. 

Item  15.  Consents  of  Experts  and  Reports 

(a)  The  proxy  statement  shall  briefly 
describe  all  consents  of  experts  filed 
pursuant  to  S  563b.8{p). 

(b)  The  statement  shall  contain  a  report  of 
the  independent  public  accountants  who 
have  certified  the  financial  statements  and 
other  matters  in  the  statement. 

Instruction.  The  instruction  on  Item  12  shall 
apply  to  paragraph  (a)  of  this  Item. 

Item  16.  Attachments 

There  shall  be  attached  to  the  proxy 
stijtement  distributed  to  association  members 
and  others  a  copy  of  the  applicant's  plan  of 
conversion  as  approved  by  the  Office  unless 
the  following  procedure  is  observed.  The 
association  may  in  the  alternative  set  forth  in 
the  proxy  statement  that  the  plan  of 
conversion  will  not  be  provided  unless  the 
recipient  so  requests  within  a  specified 
period  by  means  of  a  postage-paid  postcard 
or  other  written  communication. 

§  563b.102    Form  0C-Off«ing  Circulars. 

FormOC 

[Facing  Sheet] 

OFFICE  OF  THRIFT  SUPERVISION 

1700 G  Street,  NW.,  Washington,  DC.  20552 
Offering  Circular 


(Elxact  name  of  applicaiH  as  specified  in 

charier) 


(Street  address  of  applicant] 


(City,  State  and  Zip  Code) 


Offering  Circular  Form 

Item  1.  Information  Required  by  and  Use  of 

FormOC 

The  offering  circular  shall  be  dated  as  of 
the  date  of  its  issuance.  The  offering  circular 
shall  contain  substantially  the  same 
information  required  to  be  included  in  the 
proxy  statement  of  the  applicant  distributed 
to  association  members  to  vote  upon  the  plan 
of  conversion.  Information  of  the  type 
required  to  be  included  in  the  proxy 
statement  may  be  omitted  from  the  offering 
circular  only  to  the  extent  that  it  is  clearly 
inapplicable.  The  offering  circular  may  be  in 
"wrap  around"  form  with  the  propcy 
statement  attached. 

Instructions.  1.  The  terra  "offering  circular" 
refers  to  both  the  offering  circular  for  the 
subscription  offering  and  the  offering  circular 
for  the  public  offering  through  an  underwriter 
or  the  direct  community  marketing  by  the 
converting  savings  association  of  the 
unsubscribed  shares,  unless  otherwise 
indicated. 

2.  The  offering  circular  shall  include  such 
information  which  the  Chief  Counsel  or 
Deputy  Chief  Counsel  for  Securities  and 
Corporate  Structure,  by  interpretive  release 
or  otherwise,  has  deemed  necessary  to 
comply  with  this  Form  OC. 

3.  An  offering  circular  for  the  subscription 
offering  in  "wrap  around"  form  distributed  to 
association  members  and  other  persons  who 
have  previously  been  furnished  a  copy  of  the 
proxy  statement  need  not  contain  the  proxy 
statement  as  an  attachment  provided  such 
offering  circular  states  that  a  copy  of  the 
proxy  statement  has  previously  been 
furnished  to  such  persons  and  that  an 
additional  copy  thereof  will  be  furnished 
promptly  upon  request  to  the  applicant  (with 
the  telephone  number  and  mailing  address  of 
the  applicamt  stated). 

Item  2.  Additional  Current  Information 
Required 

Each  offering  circular  shall,  as  of  its 
respective  dates  of  issuance,  include,  to  the 
extent  available,  the  following  additional 
current  information  to  the  extent  that  such 
information  is  not  already  included  in  the 
proxy  statement: 

(a)  Information  with  respect  to  the  vote  of 
association  members  upon  the  plan  of 
conversion  and  any  other  proposals 
considered  at  the  meeting  of  members. 

(b)  Information  with  respect  to  any  recent 
materia!  developments  in  the  business  or 
affairs  of  the  applicant. 

(c)  Information  with  respect  to  the  trading 
market  that  is  expected  to  exist  for  the 
capital  stock  following  the  conversion. 

(d)  Information,  on  the  outside  front  cover 
page,  summarizing  the  results  of  any  separate 
subscription  offering  including  the  number  of 
shares  sold  to  eligible  account  holders,  voting 
members  and  others,  the  price  at  which  the 
shares  were  sold,  and  the  number  of 
unsubscribed  shares. 

(e)  The  information  required  by  Items 
8(e)(1)  and  8(f)  of  Form  PS. 

(f)  Any  other  information  necessary  to 
make  such  offering  circular  current,  including 
full  financial  statements  of  the  applicant 
within  six  months  prior  to  the  date  of 
issuance  of  such  offering  circular.  In  addition. 


a  subscription  offering  circular  shall  contain 
any  more  recent  financial  statements  which, 
at  the  time  of  commencement  of  the 
subscription  offering,  it  can  be  determined 
will  be  required  to  be  included  in  an  offering 
circular  to  be  used  in  the  direct  community 
offering  or  public  offering  pursuant  to  this 
paragraph  (f)- 

Item  3.  Statement  Required  in  Offering 
Circulars 

There  shall  be  set  forth  on  the  outside 
cover  page  of  every  offering  circular  the 
following  statement  in  capital  letters  printed 
in  bold-face  Roman  type  at  least  as  large  as 
ten-point  modem  type  and  at  least  two  points 
leaded: 

THESE  SHARES  HAVE  NOT  BEEN 
APPROVED  OR  DISAPPROVED  BY  THE 
OFFICE  OF  THRIFT  SUPERVISION  NC« 
HAS  SUCH  OFFICE  PASSED  UPON  THE 
ACCURACY  OR  ADEQUACY  OF  THIS 
OFFERING  CIRCULAR.  ANY 
REPRESENTATION  TO  THE  CONTRARY  IS 
UNLAWFUL. 

Item  4.  Preliminary  Offering  Circular 

The  outside  front  cover  page  of  any 
preliminary  offering  circular  shall  bear,  in  red 
ink,  the  caption  'Pi^liminary  Offering 
Circular,"  the  date  of  its  issuance,  and  the 
following  stattment  printed  in  type  as  large 
as  that  used  generally  in  the  body  of  such 
offering  cireular. 

'This  offering  circular  has  been  filed  with 
the  Office  of  Thrift  Supervision,  but  has  not 
been  authorized  for  use  in  final  form. 
Information  contained  herein  is  subject  to 
completion  or  amendment.  The  shares 
covered  hereby  may  not  be  sold  nor  may 
offers  to  buy  be  accepted  prior  to  the  time  the 
offering  circular  is  declared  effective  by  the 
Office  of  Thrift  Supervision.  The  offering 
circular  shall  not  constitute  an  offer  to  sell  or 
the  solicitation  of  an  offer  to  buy  nor  shall 
there  be  any  sale  of  these  shares  in  any  Slate 
in  which  such  offer,  soUcitation  or  sale  would 
be  unlawful  prior  to  registration  or 
qiialification  under  the  securities  laws  of  any 
such  State." 

Item  5.  Information  with  Respect  to  Exercise 
of  Subscription  Rights 

Any  offering  circular  which  is  required  to 
be  delivered  to  subscribers  shall  describe  all 
material  terms  of  the  offering  relating  to  the 
exercise  of  subscription  rights  to  the  extent 
that  such  description  is  not  already  in  the 
proxy  statement.  Such  terms  include  the 
expiration  date,  any  subscription  agent, 
method  of  exercising  subscription  rights, 
payment  for  shares,  delivery  Of  stock 
certificates  for  shares  purchased,  maximum 
subscription  price,  possible  reduction  of 
subscr.ption  price,  relationship  of 
subscription  price  to  public  offering  price, 
requirement  that  all  unsubscribed  shares  be 
sold,  and  any  other  material  conditions 
relating  to  the  exercise  of  subscription  rights. 

Item  6.  Information  with  Respect  to  Public 
Offering  or  Direct  Community  Offering 

Each  offering  circular  shall  describe  the 
material  terms  of  the  plan  or  plans  of 
distribution  for  all  unsubscribed  shares  of 
capital  stock  to  the  extent  such  description  is 
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not  already  in  the  proxy  statement  including 
the  following: 

(a]  If  the  shares  are  to  be  offered  through 
underwriters,  the  outside  front  cover  page  of 
both  offering  circulars  shall  give  the 
information  called  for  by  this  paragraph.  In 
the  case  of  the  offering  circular  for  any  public 
offering,  such  information  shall  be  given  in 
substantially  the  tabular  form  set  forth 
below,  bi  any  other  case,  the  information 
may  be  given  in  narrative  form.  If  the 
information  is  not  known  at  the  time  of  the 
subscription  offering,  so  state  and  estimate. 


Price  to 
pubNc 

Undorwriting 
discounts  and 
commissioos 

Proceeds 

to 
applicant 

Per  stiar«.... 
Total....... 

$ 

$ 

tz:::::: 

« 

(b)  An  offering  circular  for  a  public  offering 
or  direct  community  marketing,  where  the 
plan  of  conversion  docs  not  contain  the 
optional  provision  permitted  by 

S  563b,3(d)(ll),  may  omit  the  description 
relating  to  the  exercise  of  subscription  rights 
required  by  Item  5. 

(c)  If  any  shares  are  to  be  offered  through 
underwriters,  the  offering  circular  for  the 
public  offering  shall  state  the  names  of  the 
principal  underwriters  and  the  respective 
amounts  underwritten  by  each.  The  names  of 
the  principal  underwriters  other  than  the 
managing  under^\Titers  and  the  respective 
amounts  to  be  underwritten  may  be  omitted 
from  the  offering  circular  for  the  subscription 
offering,  unless  the  plan  of  conversion 
contains  the  optional  provision  permitted  by 
§  5&3b.3(d](ll].  Each  offering  circular  shall 
identify  each  principal  underwriter  having  a 
material  relationship  to  the  applicant  and 
state  the  nature  of  the  relationship.  Each 
offering  circular  shall  state  briefly  the  nature 
of  the  underwriter's  obligation  to  take  the 
unsubscribed  shares. 

(d)  The  offering  circular  for  the  public 
offering  shall  state  briefly  the  discounts  and 
commissions  to  be  allowed  or  paid  to  dealers 
in  connection  with  the  sale  of  the 
unsubscribed  shares.  Such  information  may 
be  omitted  from  the  offering  circular  for  any 
subscription  offering,  unless  the  plan  of 
conversion  contains  the  optional  provision 
permitted  by  S  563b.3(d)(ll]. 

(e)  If  any  shares  are  to  be  offered  through 
underwriters,  the  offering  circular  for  the 
public  offering  shall  identify  any  principal 
underwriter  that  intends  to  confirm  sales  to 
any  accounts  over  which  it  exercises 
discretionary  authority  and  include  an 
estimate  of  die  number  of  shares  so  intended 
to  be  confirmed.  Such  information  may  be 
omitted  from  the  offering  circular  for  any 
subscription  offering. 

Instructions.  1.  Commissions  include  all 
cash,  securities,  contracts,  or  anything  else  of 
value,  paid,  to  be  set  aside,  disposed  of,  or 
understandings  made  with  or  for  the  benefit 
of  any  persons  in  which  any  underwriter  or 
dealer  is  Interested,  in  connection  with  the 
sale  of  the  shares. 

Z.  Only  commissions  paid  by  the  applicant 
in  cash  are  to  be  included  in  the  table.  Any 
other  consideration  to  the  underwriters  shall 
be  set  forth  following  the  table  with  a 


reference  thereto  in  the  second  column  of  the 
table.  Any  finder's  fees  or  similar  payments 
shall  be  appropriately  disclosed. 

3.  All  that  is  required  as  to  the  nature  of  the 
underwriters'  obligation  is  whether  the 
underwriters  are  or  will  be  committed  to  take 
and  to  pay  for  all  of  the  shares  if  any  are 
taken,  or  whether  it  is  merely  an  agency  or 
"best  efforts"  arrangement  under  which  the 
underwriters  are  required  to  take  and  pay  for 
only  such  shares  as  they  may  sell  to  the 
public.  Conditions  precedent  to  the 
underwriters'  taking  the  shares,  including 
customary  "market  outs."  need  not  be 
described.  If  a  "best  efforts"  arrangement  is 
used,  describe  any  standby  commitments  for 
shares  not  sold. 

(f)  If  any  shares  are  to  be  sold  by  the 
converting  savings  association  through  a 
direct  community  marketing,  indicate  the 
timing  of  the  offering,  the  geographical  area 
where  the  offering  will  be  made,  the  method 
to  be  employed  to  market  the  shares, 
including  the  frequency  and  nature  of 
communications  or  contracts  with  potential 
purchasers,  any  preferences  that  will  be 
given  any  such  geographical  area  or  class  of 
potential  purchasers,  and  the  limitations  on 
purchases  by  potential  purchasers. 

PART  563c— ACCOUNTING 
REQUIREMENTS 

Subpart  A— Form  and  Content  of  Flnandai 
Statement* 

Sec 

563C.1    Form  and  content  of  financial 

statements. 
S63C.2    Definitions. 

563C.3    Qualification  of  public  accountant 
563C.4    Condensed  financial  information 

[Parent  only]. 

Subpart  B — Other  Accounting 
Requirement* 

563C.10    Use  of  accrual  basis  of  accounting. 

563c.ll     [Reserved] 

563C.12    Accounting  for  net  income. 

563C.13    Accounting  for  investment  in 
service  corporation. 

5d3c.l4    Accounting' for  gains  and  losses  on 
the  sale  or  other  disposition  of  mortgage 
loans,  redeemable  ground-rent  leases, 
and  certain  securities;  matching  the 
amortization  of  discounts  and  losses. 

Subpart  C— Financial  Statement 
Presentation 

563C.101    Application  of  this  subpart 
563C.102    Financial  statement  presentation. 
Authority:  Sec.  3,  as  added  by  sec  301. 103 
Stat.  278  (12  U.S.C.  1462a):  sec.  4,  as  added  by 
sec.  301. 103  Stat.  280  (12  U.S.C.  1463);  sec.  5. 
48  Stat  132.  as  amended  (12  U.S.C.  1464);  sec. 
3(b),  12-14.  23.  48  Stat.  882,  892,  894-895.  901, 
as  amended  (15  U.S.C.  78c(b),  m,  n,  w). 

Subpart  A— Form  and  Content  of 
Financial  Statements 

§  563C.1    Form  and  content  of  financial 
statements. 

(a)  This  subpart  A  states  the 
requirements  as  to  form  and  content  of 
financial  statements  included  by  a 


savings  association  in  the  following 
doomients.  However,  the  Office's 
regulations  governing  the  applicable 
documents  specify  the  actual  financial 
statements  that  are  to  be  included  in 
that  document 

(1)  Any  proxy  statement  or  offering 
circuiaj  required  to  be  used  in 
connection  with  a  conversion  imder  part 
563b  of  this  subchapter. 

(2)  Any  offering  circular  or  nonpublic 
offering  materials  required  to  be  used  in 
connection  with  an  offer  or  sale  of 
seciuities  under  Part  563g  of  this 
subchapter. 

(3)  Any  filing  under  the  Seciuities 
Exchange  Act  of  1934. 15  U.S.C.  78a  et 
seq.,  made  pursuant  to  the  requirements 
of  Part  563d  of  this  subchapter. 

(b)  Except  as  otherwise  provided  by 
the  Office  by  rule,  regulation,  or  order 
made  specifically  applicable  to  financial 
statements  governed  by  this  section, 
financial  statements  shall: 

(I]  Be  prepared  and  presented  in 
accordance  with  generally  accepted 
accounting  principles; 

(2)  Comply  with  subpart  C  of  this  part 

(3)  Consistent  with  the  provisions  of 
this  subpart  comply  with  Articles  1,  2,  3. 
4, 10,  and  11  of  Regulation  S-X  adopted 
by  the  Securities  and  Exchange 
Commission  (17  CFR  210.1-210.4.  210.ia 
and  210.11). 

(4)  Be  audited,  when  required,  by  an 
independent  auditor  in  accordance  with 
the  standards  imposed  by  the  American 
Institute  of  Certified  Public  Accountants. 

(c)  The  term  "financial  statements" 
includes  all  notes  to  the  statements  and 
related  schedules. 

9563C.2    Definitions. 

(See  also  17  CFR  210.1-02.) 

(a)  Registrant  The  term  "registrant" 
means  an  apphcant  a  savings 
association,  or  any  other  person 
required  to  prepare  financial  statements 
in  accordance  with  this  subpart 

(b)  Significait  subsidiary.  The  term 
"significant  subsidiary"  means  a 
subsidiary,  including  its  subsidiaries, 
which  meets  any  of  the  following 
conditions: 

(1)  The  association's  and  its  other 
subsidiaries'  investments  in  and 
advances  to  the  subsidiary  exceed  10 
percent  of  the  total  assets  of  the 
association  and  its  subsidiaries 
consolidated  as  of  the  end  of  the  most 
recently  completed  fiscal  year  (for 
purposes  of  determining  whether 
financial  statements  of  a  business 
acquired  or  to  be  acquired  in  a  business 
combination  accounted  for  as  a  pooling 
of  interests  are  required  pursuant  to  17 
CFR  210.3-05.  this  condition  is  also  met 
when  the  number  of  common  shares 
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exchanged  by  the  association  exceeds 
10  percent  of  its  total  common  shares 
outstanding  at  the  date  the  combination 
is  initiated);  or 

(2)  The  association's  and  its  other 
subsidiaries'  proportionate  share  of  the 
total  assets  (after  intercompany 
eliminations)  of  the  subsidiary  exceeds 
10  percent  of  the  total  assets  of  the 
association  and  its  subsidiaries 
consolidated  as  of  the  end  of  the  most 
recently  completed  fiscal  year;  or 

(3)  The  association's  and  its  other 
subsidiaries'  equity  in  the  income  from 
continuing  operations  before  income 
taxes,  extraordinary  items,  and 
cumulative  effect  of  a  change  in 
accounting  principle  of  the  subsidiary 
exceeds  10  percent  of  such  income  of  the 
association  and  its  subsidiaries 
consolidated  for  the  most  recently 
completed  fiscal  year. 

Computational  note:  For  purposes  of 
making  the  prescribed  income  test  the 
following  guidance  should  be  applied: 

1.  When  a  loM  has  b«en  incurred  by  either 
the  parent  or  its  consolidated  subsidiaries  or 
the  tested  subsidiary,  but  not  both,  the  equity 
in  the  income  or  loss  of  the  tested  subsidiary 
should  be  excluded  from  the  income  of  the 
association  and  its  subsidiaries  consolidated 
for  purposes  of  the  computation. 

2.  If  income  of  the  association  and  its 
subsidiaries  consolidated  for  the  most  recent 
fiscal  year  is  at  least  10  percent  tower  than 
the  average  of  the  income  for  the  last  five 
fiscal  years,  such  average  income  should  be 
sul}stituted  for  purposes  of  the  computation. 
Any  loss  years  should  be  omitted  for 
piuposes  of  computing  average  income. 

9  563C.3    QuaiiflcattonofpubHc 
accountant 

(See  also  17  CFR  210,2-01.) 

(a)  The  term  "qualified  public 
accountant"  means  a  certifled  public 
accoimtant  or  licensed  public 
accountant  certified  or  licensed  by  a 
regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United  States 
who  is  in  good  standing  as  such  under 
the  laws  of  the  jurisdiction  where  the 
home  office  of  the  registrant  to  be 
audited  is  located.  Any  person  or  firm 
who  is  suspended  from  practice  before 
the  Securities  and  Exchange 
Commission  or  other  governmental 
agency  is  not  a  "qualified  public 
accountant"  for  purposes  of  this  section. 

(b)  Independence  of  public 
accountant.  (See  f  571.2(c)(3)  of  this 
subchapter.) 

S  563c4    Conden— d  fInancW  Intonation 
[Parent  only  1. 

(a)  The  information  prescribed  by 
Schedule  III  required  by  section  IV  of 
i  563C.102  of  this  part  shall  be  presented 
in  a  note  to  the  financial  statements 
when  the  restricted  net  assets  (17  CFR 
210.4-08(e)(3))  of  consolidated 


subsidiaries  exceed  25  percent  of 
consohdated  net  assets  as  of  the  end  of 
the  most  recently  completed  fiscal  year. 
The  investment  in  and  indebtedness  of 
and  to  association  subsidiaries  shall  be 
stated  separately  in  the  condensed 
balance  sheet  from  amounts  for  other 
subsidiaries:  and  the  amount  of  cash 
dividends  paid  to  the  parent  association 
for  each  of  the  last  three  years  by 
association  subsidiaries  shall  be  stated 
separately  in  the  condensed  income 
statement  from  amounts  for  other 
subsidiaries. 

(b)  For  purposes  of  the  above  test, 
restricted  net  assets  of  consolidated 
subsidiaries  shall  mean  that  amount  of 
the  association's  proportionate  share  of 
net  assets  of  consolidated  subsidiaries 
(after  intercompany  eliminations)  which 
as  of  the  end  of  the  most  recent  year 
may  not  be  transferred  to  the  parent 
company  by  subsidiaries  in  the  form  of 
loans,  advances,  or  cash  dividends 
without  the  consent  of  a  third  party  [i.e., 
lender,  regulatory  agency,  foreign 
government,  etc.). 

(c)  Where  restrictions  on  the  amount 
of  funds  which  may  be  loaned  or 
advanced  differ  from  the  amount 
restricted  ai  to  transfer  in  the  form  of 
cash  dividends,  the  amount  least 
restrictive  to  the  subsidiary  shall  be 
used.  Redeemable  preferred  stocks  (See 
Item  I  (22)  in  S  563c.l02)  and  minority 
interest  (See  Item  I  (21)  in  $  563c.l02) 
shall  be  deducted  in  computing  net 
assets  for  purposes  of  this  test. 

Subpart  B — Other  Accounting 
Requirements 

9  S63C10    U«e  of  Mocrual  basis  of 
accounting. 

(a)  Definition.  As  used  herein,  the 
term  "accrual  basis  of  accounting" 
refers  to  that  accounting  method  in 
which  expenses  are  recorded  when 
incurred,  whether  paid  or  unpaid,  and 
income  is  recorded  when  earned, 
whether  or  not  received. 

(b)  General  rule.  Savings  associations 
shall  use  the  accrual  basis  of  accounting 
to  prepare  and  maintain  their 
accounting  records  and/ or  to  prepare 
their  financied  statements  and  reports  to 
the  OSice,  except  that  this  requirement 
shaU  not  apply  to  savings  associations 
whose  total  assets  do  not  exceed 
$10,000,000. 

(c)  Preparation  and  maintenance  of 
books  and  records.  For  the  purpose  of 
examinations  by  the  Office,  sa\'ing9 
associations  which  elect  or  are  required 
to  use  the  accrual  basis  of  accounting 
for  the  preparation  of  financial 
statements  and  reports  to  the  Office  and 
which  prepare  and  maintain  books  and 
records  on  a  basis  other  than  the  accrual 


basis  of  accounting  shall  also  prepare 
and  maintain  such  records  and 
reconciliations  as  wiU  properly  support 
such  staiementfi  and  reports. 

(d)  Initial  accrual  basis  adjustments. 
(1)  A  savings  association  which  elects  or 
is  required  to  use  the  accrual  basis  of 
accounting  shall  make  initial  adjustment 
to  convert  to  auch  basis  of  accounting  as 
of  the  beginning  of  the  annual 
accounting  period  to  which  such 
election  or  requirement  is  applicable, 
and  such  initial  adjustments  shall  be 
recorded  no  later  than  the  close  of 
business  of  the  sixth  month  of  such 
annual  accounting  period. 

(2)  The  net  amount  of  the  initial 
adjustments  may  be  recorded  as  a 
nonoperating  income  or  expense  item, 
as  the  case  may  be,  or  may  be  recorded 
as  a  direct  charge  or  credit  to 
appropriate  regulatory  capital  accounts. 

S563c.11    [Reserved] 

9  563c.  12    Accounting  for  net  Income. 

(a)  Definition  of  net  income.  The  term 
"net  income"  means  gross  income  of  all 
kinds  from  all  sources  less  all  expenses, 
including  interest  on  Federal  Home  Loan 
Bank  advances  and  borrowed  money, 
interest  or  dividends  on  withdrawable 
or  nonwithdrawable  accounts  (except 
capital  stock),  Federal,  state  or  local 
income  taxes,  if  any.  and  losses  of  every 
kind  and  nature. 

(b)  Reporting  of  net  income.  All 
reports  submitted  to  the  Office  by  or  for 
a  savings  association  (including  reports 
of  audit)  which  include  therein  data 
relating  to  net  income  for  any  quarterly 
period  ending  on  or  after  October  31, 
1971,  shall  report  net  income  in 
accordance  with  the  definition 
contained  in  paragraph  (a)  of  this 
section. 

9  563C13    Accounting  lor  investment  in 
service  corporation. 

(a)  For  purposes  of  examination  l^ 
and  reports  to  the  Office  and  of 
compliance  with  this  subchapter,  each 
service  corporation  shall  be  prepared  to 
show  its  earnings  under  the  provisions 
of  55  563.231  and  563.173  of  this  chapter, 
and  each  savings  association  shall 
calculate  and  report  the  outstanding 
book  value  of  its  investment  in  any 
service  corporation  as  though  such 
service  corporation  applied  the 
provisions  of  S  5  563.231  and  563.173  of 
this  chapter  to  the  calculation  of  its 
earnings. 

(b)  For  purposes  of  this  section,  when 
applying  the  provisions  of  5  563.231  of 
this  chapter,  any  loans  made  or 
committed  to  be  made  to  the  purchaser 
of  the  real  estate,  or  any  such  loan 
acquired  or  committed  to  be  acquired  by 
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the  savings  association  or  any  affiliate, 
as  defined  in  S  561.4,  shall  be 
considered  as  if  they  were  made  directly 
by  the  service  corporation:  Provided, 
Tliat  this  paragraph  (b)  shall  not  apply  if 
not  more  than  ten  pc^rcent  of  the  stock  of 
the  service  corporation  is  owned  by  the 
savings  association  that  ia  providing  the 
financing  or  that  has  subsequendy 
acquired  the  mortgage  or  sectirity 
property. 

9  563c.  14    Accounting  lor  gains  and  tosses 
on  the  sale  or  other  disposition  of 
mortgage  loans,  redeemable  ground-rent 
leases,  and  certain  securltlea;  matching  ttie 
smorttaation  ol  discounts  and  losses. 

(a)  General.  A  savings  association,  by 
resolution  of  its  board  of  directors,  may 
elect  to  defer  and  amortize  all  gams  and 
losses  net  of  related  income  taxes 
computed  in  accordance  with  generally 
accepted  accounting  principles,  on  any 
sale  or  other  disposition,  occurring  in 
the  fiscal  year  that  the  action  to  defer 
and  amortize  is  taken,  of  mortgage 
loans,  redeemable  ground-rent  leases, 
mortgage-related  securities  (as  defined 
in  5  563.174(aK4)  of  this  subchapter], 
preferred  stock  that  at  the  time  of 
issuance  provides  for  redemption  on  a 
fixed  date  in  a  fixed  dollar  amount  or 
for  redemption  pursuant  to  a  fixed 
schedule  of  periodic  payments  and  has  a 
remaining  term  to  maturity  of  at  least 
five  years,  and  debt  securities  that  do 
not  qualify  as  liquid  assets  under 

5  566.1(g)  (except  those  qualifying  under 
5  566.1(gKll))  of  this  chapter  because  of 
their  maturities  or  that  have  remaining 
terms  to  maturity  of  at  least  five  years. 
Using  the  same  procedure,  an 
association  may  revoke  any  prior 
election(s)  to  amortize  gains  and  losses 
on  the  disposition  of  such  assets.  The 
election  to  defer  gains  and  losses  is 
restricted  to  the  disposition  of  assets 
acquired,  purchased,  originated  or 
committed  to  be  acquired,  purchased  or 
originated  prior  to  October  28, 1984. 
Participation  certificates  and  similar 
securities  obtained  in  exchange  for 
assets  acquired,  purchased  or 
committed  to  be  acquired  or  purchased 
prior  to  October  28, 1984,  qualify  for 
treatment  under  this  section. 

(b)  Amortization.  An  association 
making  this  election  shall: 

(1)  Demonstrate  an  intent  to  use  the 
sale  proceeds  so  as  to  improve  the 
association's  future  profitability  and/or 
reduce  interest-rate  risk; 

(2)  If  it  is  a  state-chartered 
association,  exercise  this  election  only  if 
its  state  supervisory  authority  has 
provided  the  Office  with  either  specific 
or  blanket  concurrence  for  state  law 
purposes  in  the  use  of  this  accounting 


treatment  by  sending  the  concnrrence  to 
the  Office's  District  Director. 

(3)  Account  for  such  gains  and  losses 
as  follows: 

(i)  Such  gains  and  losses  (net  of 
related  income  taxes  computed  in 
accordance  with  generally  accepted 
accounting  principles)  shall  be  carried  in 
a  separate  account  and  shall  be  readily 
identifiable  in  the  association's 
statement  of  condition: 

(ii)  Such  gains  or  loeees  shall  be 
amortized  by  the  straight-Hne  or  level- 
yield  methods  over  a  period  not  to 
exceed  the  average  of  the  remaining 
terms  to  maturity  of  the  disposed 
mortgage  loans  or  qualifying  securities, 
or,  in  the  case  of  redeemable  ground- 
rent  leases,  a  period  not  to  exceed  40 
years,  with  the  yield  calculated  to 
reflect  the  lengdi  of  the  amortization 
period.  Amortization  periods  for  gains 
shall  be  established  in  the  same  maimer 
as  are  amortization  periods  for  losses 
deferred  in  the  same  fiscal  year. 

(c)  Matching  the  amortization  of 
discounts  and  losses. 

(1)  For  purposes  of  paragraph  (c)  of 
this  section  only: 

(i)  The  term  "long-term,  deep-discount 
security"  means  any  loan,  lease  or 
security  identified  in  paragraph  (a)  of 
this  section  that  has  a  remaining  term  to 
maturity,  at  the  time  of  purchase,  of  ten 
years  or  more,  and  is  purchased  at  a 
price  of  less  than  90%  of  its  stated  (par) 
value  or  principal  balance. 

(2)  When  long-term,  deep-discount 
securities  are  purchased  or  otherwise 
acquired  within  six  months  preceding  or 
subsequent  to  the  disposition  of  a 
mortgage  loan,  mortgage-related 
security  or  debt  security  with  respect  to 
which  an  election  to  defer  and  amortize 
any  loss  or  gain  has  been  made  pursuant 
to  paragraph  (a)  of  this  section,  the 
resulting  discount  shall  be  amortized 
over  the  same  period  and  by  the  same 
method  used  to  amortize  any  matching 
loss:  Provided,  Thah  (i)  The  method 
used  for  the  loss  is  also  an  appropriate 
method  by  which  to  amortize  a  discount 
and  (ii)  if  the  average  of  the  remaining 
terms  to  maturity  of  the  securities 
purchased  is  shorter  than  the  period 
used  to  amortize  the  matching  loss,  then 
the  average  of  the  remaining  terms  to 
maturity  of  the  securities  purchased  may 
be  used  as  the  amortization  period  for 
the  discount 

(3)  If  necessary  to  meet  the 
requirements  of  paragraph  (c)(2)  of  this 
section,  an  association  may  change  the 
method  and  period  by  which  the 
matching  loss  is  being  amortized.  When 
making  such  a  change,  the  amount  of  the 
matchhig  loss  shall  be  that  portion  of  die 


loss  dwt  remains  to  be  ammtiaed  as  of 
the  date  of  the  diange. 

(d)  For  pinposes  of  this  section, 
"disposition"  includes,  but  is  not  limited 
to: 

(1)  Prepayment  at  a  discount  of  an 
association's  mortgage  loans  by  existing 
borrowers, 

(2)  Sales  of  loans  (including 
participation  interests  therein),  leases 
and  securities  identified  in  paragraph  (a) 
of  diis  section,  and 

(3)  Exchanges  of  assets  eligible  for 
disposition  under  this  section. 

(e)  The  accounting  treatment 
authorized  by  this  section  may  be  used 
only  for  mor^ages  and  quaUfying 
securities  sold  or  otherwise  disposed  of 
during  fiscal  years  ending  on  or  after 
September  30, 1981.  The  board  of 
directors  of  any  association  that  has  a 
fiscal  year  ending  prior  to  December  31. 
1962,  must  make  the  election  authorized 
by  paragraph  (a)  of  this  section  prior  to 
Jamiary  1, 1982. 

(II  "Sunset"  and 'Xirandfather" 
Provisions.  Authority  to  exclude  the 
unamortized  amount  of  gain  deferrals 
and  to  include  the  unamortized  amount 
of  loss  deferrals  in  computing  an 
association's  regulatory  capital  will 
cease  as  of  January  1, 1988.  Any  savings 
association  that  has  excluded  gain 
deferrals  and  included  loss  deferrals  in 
computing  its  regulatory  capital  as  of 
January  1. 1988.  may  continue  to  exclude 
the  unamortized  amount  of  such  gain 
deferrals  and  include  the  unamortized 
amount  of  such  loss  deferrals  in 
comfHiting  its  regulatory  capital  after 
January  1, 1988. 

Subpart  C    Financial  Statement 
Presentation 

9  563c  101    Applcation  of  tt4s  subparl 

This  subpart  contains  rules  pertaining 
to  the  form  and  content  of  financial 
statements  included  as  part  of: 

(a)  A  conversion  application  under 
part  563b,  including  financial  statements 
in  proxy  statements  and  offering 
circulars, 

(b)  A  filing  under  the  Securities 
Exchange  Act  of  1934, 15  U.S.C.  78a  et 
seq^  and 

(c)  Any  offering  circular  required  to  be 
used  in  connection  with  the  issuance  of 
mutual  capital  certificates  under 

5  563.74,  debt  securities  under  5  563.80 
and  5  563.81,  and  retail  repurchase 
agreements  under  {  563.84  of  this 
subch^ter. 

9S63C102    Financlai  sutement 
prssentatkNV 

This  section  specifies  the  various  line 
items  which  should  appear  on  the  face 
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of  the  Rnancial  statements  governed  by 
this  Subpart  C  and  additional 
disclosures  which  should  be  included 
with  the  financial  statements  in  related 
notes. 

L  Balanca  Sheet  . 

Balance  sheets  shall  comply  with  the 
following  provisions: 

Assets 

1.  Cash  and  awe  lints  due  from  depository 
institutions,  (a)  Thf  amounts  in  this  caption 
should  include  nor  interest-bearing  deposits 
with  depository  institutions. 

(b)  State  in  a  note  the  amount  and  terms  of 
any  deposits  in  depository  institutions  held 
as  compensating  balances  against  long-  or 
short-term  borrowing  arrangements.  This 
disclosure  should  include  the  provisions  of 
any  restrictions  as  to  withdrawal  or  usage. 
Restrictions  may  include  legally  restricted 
deposits  held  as  compensating  balances 
against  short-term  borrowing  arrangements, 
contracts  entered  into  with  others,  or 
company  statements  of  intention  with  regard 
to  particular  deposits;  however,  time  deposits 
and  short-term  certificates  of  deposits  are  not 
generally  included  in  legally  restricted 
deposits.  In  cases  where  compensating 
balance  arrangements  exist  but  are  not 
agreements  which  legally  restrict  the  use  of 
cash  amounts  shown  on  the  balance  sheet, 
describe  in  the  notes  to  the  financial 
statements  these  arrangements  and  the 
amount  involved,  if  determinable,  for  the 
most  recent  audited  balance  sheet  required 
and  for  any  subsequent  unaudited  balance 
sheet  required.  Compensating  balances  that 
are  maintained  under  an  agreement  to  ensure 
future  credit  availability  shall  be  disclosed  in 
the  notes  to  the  financial  statements  along 
with  the  amount  and  terms  of  the  agreement. 

(c)  Checks  outstanding  in  excess  of  an 
apphcant's  book  balance  in  a  demand  deposit 
account  shall  be  shown  as  a  liability. 

2.  Interest-bearing  deposits  in  other  banks. 

3.  Federal  funds  sold  and  securities 
purchased  under  resale  agreements  or 
similar  arrangements.  These  amounts  should 
be  presented,  i.e..  gross  and  not  netted 
against  Federal  funds  purchased  and 
securities  sold  under  agreement  to 
repurchase,  as  reported  in  Caption  15. 

4.  Trading-account  assets.  Include 
securities  considered  to  be  held  for  trading 
purposes  in  accordance  with  the  Statement  of 
Policy  at  |  571.19. 

5.  Other  short-term  investments. 

6.  Investment  securities,  (a)  Include 
securities  considered  to  be  held  for 
investment  purposes  in  accordance  with  the 
Statement  of  Policy  at  $  571.19.  Disclose  the 
aggregate  book  value  of  investment  securities 
as  the  line  item  on  the  balance  sheet;  and 
also  show  on  the  face  of  the  balance  sheet 
the  aggregate  market  value  at  the  balance 
sheet  date.  The  aggregate  amounts  should 
include  securities  pledged,  loaned,  or  sold 
under  repurchase  agreements  and  similar 
arrangements.  Borrowed  securities  and 
securities  purchased  under  resale  agreements 
or  similar  arrangements  should  be  excluded. 

(b)  Disclose  in  a  note  the  carrying  value 
and  market  value  of  securities  of  (i)  the  U.S. 
Treasury  and  othsr  US.  Government 


agencies  and  corporations;  (ii)  states  of  the 
U.S.  and  pohtical  subdivisions  thereof;  and 
(iii)  other  securities. 

7.  Assets  held  for  sale.  Investments  in 
assets  considered  to  be  held  for  sale  in 
accordance  with  the  Statement  of  Policy  at 

i  571.19  should  be  reported  separately  in  the 
statement  of  Rnancial  condition. 

8.  Loans,  (a)  Disclose  separately:  (i)  Total 
loans  (including  financing  type  leases),  (ii) 
allowance  for  loan  losses,  (iii)  unearned 
income  on  installment  loans,  (iv)  discount  on 
loans  purchased,  and  (v)  loans  in  process. 

(b)  State  on  the  balance  sheet  or  in  a  note 
the  amount  of  loans  in  each  of  the  following 
categories:  (i)  Real  estate  mortgage;  (ii)  real 
estate  construction;  (iii)  installment:  and  (iv) 
commercial,  financial,  and  agricultural. 

(c)(i)  Include  under  the  real  estate  mortgage 
category  loans  payable  in  monthly,  quarterly, 
or  other  periodic  installments  and  secured  by 
developed  income  property  and/or  personal 
residences. 

(ii)  Include  under  the  real  estate 
construction  category  loans  secured  by  real 
estate  which  are  made  for  the  purpose  of 
financing  construction  of  real  estate  and  land 
development  projects. 

(iii)  Include  under  the  installment  category 
loans  to  individuals  generally  repayable  in 
monthly  installments.  This  category  shall 
include,  but  not  be  limited  to,  credit  card  and 
related  activities,  individual  automobile 
loans,  other  installment  loans,  mobile  home 
loans,  and  residential  repair  and 
modernization  loans. 

(iv)  Include  under  the  commercial, 
financial,  and  agricultural  category  all  loans 
not  included  in  another  category.  This 
category  shall  include,  but  not  be  limited  to, 
loans  to  real  estate  investment  trusts, 
mortgage  companies,  banks,  and  other 
financial  institutions;  loans  for  carrying 
securities;  and  loans  for  agricultural 
purposes.  Do  not  include  loans  secured 
primarily  by  developed  real  estate. 

(d)  State  separately  any  other  loan 
category  regardless  of  relative  size  if 
necessary  to  reflect  any  unusual  risk 
concentration. 

'  (e)  Unearned  income  on  installment  loans 
shall  be  shown  and  deducted  separately  from 
total  loans. 

(f)  Unamortized  discounts  on  purchased 
loans  shall  be  deducted  separately  from  total 
loans. 

(g)  Loans  in  process  shall  be  deducted 
separately  from  total  loans. 

(h)  A  series  of  categories  other  than  those 
specified  in  (b)  above  may  be  used  to  present 
details  of  loans  if  considered  a  more 
appropriate  presentation.  The  categories 
specified  in  (b)  above  should  be  considered 
the  minimum  categories  that  may  be 
presented. 

(i)  For  each  period  for  which  an  income 
statement  is  presented,  disclose  in  a  note  the 
total  dollar  amount  of  loans  being  serviced 
by  the  association  for  the  benefit  of  others. 

(j)(i)(A)  As  of  each  balance  sheet  date, 
disclose  in  a  note  the  aggregate  dollar 
amount  of  loans  (exclusive  of  loans  to  any 
such  persons  which  in  the  aggregate  do  not 
exceed  $60,000  during  the  last  year)  made  by 
the  association  or  any  of  its  subsidiaries  to 
directors,  executive  officers,  or  principal 


holders  of  equity  securities  (17  CFR  210.1-02) 
of  the  association  or  any  of  its  significant 
subsidiaries  (17  CFR  210.1-02)  or  to  any 
associate  of  such  persons.  For  the  latest  fiscal 
year,  an  analysis  of  activity  with  respect  to 
such  aggregate  loans  to  related  parties  should 
be  provided.  The  analysis  should  include  at 
the  beginning  of  the  period  new  loans, 
repayments,  and  other  changes.  (Other 
changes,  if  significant,  should  be  explained.) 

(B)  This  disclosure  need  not  be  furnished 
when  the  aggregate  amount  of  such  loans  at 
the  balance  sheet  date  (or  with  respect  to  the 
latest  fiscal  year,  the  maximum  amount 
outstanding  during  the  period)  does  not 
exceed  5  percent  of  stockholders'  equity  at 
the  balance  sheet  date. 

(ii)  If  a  significant  portion  of  the  aggregate 
amount  of  loans  outstanding  at  the  end  of  the 
fiscal  year  disclosed  pursuant  to 
subparagraph  (i)(A)  of  this  paragraph  (j) 
above  relates  to  nonaccrual,  past  due, 
restructured,  and  potential  problem  loans 
[see  Securities  and  Exchange  Commission's 
Securities  Act  Industry  Guide  3,  Section 
UI.C),  BO  state  and  disclose  the  aggregate 
amount  of  such  loans  along  with  such  other 
information  necessary  to  an  understanding  of 
the  effects  of  the  transactions  on  the  financial 
statements. 

(iii)  Notwithstanding  the  aggregate 
disclosure  called  for  by  paragraph  (j)(i)  of 
this  balance  sheet  caption  8,  if  any  loans 
were  not  made  in  the  ordinary  course  of 
business  during  any  period  for  which  an 
income  statement  is  required  to  be  filed, 
provide  an  appropriate  description  of  each 
such  loan  (see  17  CFR  210.9-03.7(e)(3)). 

(iv)  For  purposes  only  of  Balance  Sheet 
Item  8(j),  the  following  definitions  shall 
apply: 

(A)  "Associate"  used  to  indicate  a 
relationship  with  any  person  means  (1)  any 
corporation,  venture,  or  organization  of 
which  such  person  is  a  general  partner  or  is, 
directly  or  indirectly,  the  beneficial  owner  of 
10  percent  or  more  of  any  class  of  equity 
securities;  (2)  any  trust  or  other  estate  in 
which  such  person  has  a  substantial 
beneficial  interest  or  for  which  such  person 
serves  as  trustee  or  in  a  similar  capacity;  and 
(3)  any  member  of  the  immediate  family  of 
any  of  the  foregoing  persons. 

(B)  "Executive  officer"  means  the 
president,  any  vice  president  in  charge  of  a 
principal  business  unit,  division,  or  function 
(such  as  loans,  investments,  operations, 
administration,  or  finance],  and  any  other 
officer  or  person  who  performs  similar  policy- 
making functions. 

(C)  "Immediate  family"  with  regard  to  a 
person  rneans  such  person's  spouse,  parents, 
children,  siblings,  mother-  and  father-in-law, 
sons-  and  daughters-in-law,  and  brothers- 
and  sisters-in-law, 

(D)  "Ordinary  course  of  business"  with 
regard  to  loans  means  those  loans  which 
were  made  on  substantially  the  same  terms, 
including  interest  rate  and  collateral,  as  those 
prevailing  at  the  same  time  for  comparable 
transactions  with  unrelated  persons  and  did 
not  involve  more  than  the  normal  risk  of 
collectibility  or  present  other  imfavorable 
features. 
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(k)  For  each  period  for  which  an  income 
statement  is  presented,  furnish  in  a  note  a 
statement  of  changes  in  the  allowance  for 
loan  losses,  shov\nng  balances  at  beginning 
and  end  of  the  period,  provision  charged  to 
income,  recoveries  of  amounts  previously 
charged  off,  and  losses  charged  to  the 
allowance. 

9.  Premises  and  equipment 

10.  Real  estate  owned.  Slate, 
parenthetically  or  otherwise: 

(a)  The  amount  of  real  estate  owned  by 
class  as  described  in  paragraph  (b)  below 
and  the  basis  for  determining  that  amount; 
and 

(b)  A  description  of  each  class  of  real 
estate  owned  (i)  acquired  by  foreclosure  or 
by  deed  in  lieu  of  foreclosure,  (ii)  in  judgment 
and  subject  to  redemption,  or  (iii)  acquired 
for  development  or  resale.  Show  separately 
any  accumulated  depreciation  or  valuation 
allowances.  Disclose  the  policies  regarding, 
and  amounts  of,  capitalized  costs,  including 
interest 

11.  Investment  in  joint  ventures.  In  a  note, 
present  summarized  aggregate  financial 
statements  for  investments  in  real  estate  or 
other  )oint  ventures  which  individually  (a) 
are  20  jjercent  or  more  owned  by  the 
association  or  any  of  its  subsidiaries,  or  (b) 
have  liabilities  (including  contingent 
liabilities]  to  the  parent  exceeding  10  percent 
of  the  parent's  regulatory  capital  If  an 
allowance  for  real  estate  losses  subsequent 
to  acquisition  is  maintained,  the  amount  shall 
be  disclosed,  deducted  from  the  other  real 
estate  owned,  and  a  statement  of  changes  in 
the  allowance  showing  balances  at  beginning 
and  end  of  period  should  be  included. 
Provision  charged  to  income  and  losses 
charged  to  the  allowance  account  shall  be 
furnished  for  each  period  for  which  an 
income  statement  is  filed. 

12.  Other  assets,  (a)  Disclose  separately  on 
the  balance  sheet  or  in  a  note  thereto  any  of 
the  following  assets  or  any  other  asset  the 
amount  of  which  exceeds  30  percent  of 
stockholders'  equity.  The  remaining  assets 
may  be  shown  as  one  amount 

(i)  Accrued  interest  receivable.  State 
separately  those  amounts  relating  to  loans 
and  those  amounts  relating  to  investments. 

(ii)  Excess  of  cost  over  assets  acquired  (net 
of  amortization). 

(b)  State  in  a  note  (i)  amounts  representing 
investments  in  affiliates  and  investments  in 
other  persons  which  are  accounted  for  by  the 
equity  method,  and  (ii)  indebtedness  of 
afTiliates  and  other  persons,  the  investments 
in  which  are  accounted  for  by  the  equity 
method.  State  the  basis  of  determining  the 
amounts  reported  under  paragraph  (b)(i). 

13.  TotaJ  assets. 

Liabilities,  and  Stockholders'  Equity 

14.  Deposits,  (a)  Disclose  separately  on  the 
balance  sheet  or  in  a  note  the  amounts  in  the 
following  categories  of  interest-bearing  and 
noninterost-bearing  deposits:  (i)  NOW 
account  and  MMDA  deposits,  (ii)  savings 
deposits,  and  (iii)  time  deposits. 

(b)  Include  under  the  savings-deposits 
category  interest-bearing  deposits  without 
specified  maturity  or  contractual  provisions 
requiring  advance  notice  of  intention  to 
wididraw  funds.  Include  deposits  for  which 


an  association  may  require  at  its  option 
written  notice  of  intended  withdrawal  not 
less  than  14  days  in  advance. 

(c)  Include  under  the  time-deposits 
category  depwsits  subject  to  provisions 
specifying  maturity  or  other  withdrawal 
conditions  such  as  time  certificates  of 
deposits,  open  account  time  deposits,  and 
deposits  acctmiulated  for  the  payment  of 
personal  loans. 

(d)  Include  accrued  interest  or  dividends,  if 
appropriate. 

15.  Short-term  borrowings,  (a)  State 
separately,  here  or  in  a  note,  Ae  amounts 
payable  for  (i)  Federal  funds  purchased  and 
securities  sold  under  agreements  to 
repurchase,  (ii)  commercial  paper,  and  (iii) 
other  short-term  borrowings. 

(b)  Federal  funds  purchased  and  sales  of 
securities  under  repurchase  agreements  shall 
be  reported  gross  and  not  netted  against 
sales  of  Federal  funds  and  purchase  of 
securities  under  resale  agreements. 

(c)  Include  as  securities  sold  under 
agreements  to  repurchase  all  transactions  of 
this  type  regardless  of  (i)  whether  they  are 
called  simultaneous  purchases  and  sales, 
buy-backs,  turnarounds,  overnight 
transactions,  delayed  deliveries,  or  other 
terms  signifying  the  same  substantive 
transaction,  and  (ii)  whether  the  transactions 
are  with  the  same  or  different  institntions,  if 
the  purpose  of  the  transactions  is  to 
repurchase  identical  or  similar  securities. 

(d)  The  amount  and  terms  (including 
commitment  fees  and  the  conditions  under 
which  lines  may  be  withdrawn)  of  unused 
lines  of  credit  for  short-term  financirjg  shaQ 
be  disclosed,  if  significant  in  the  notes  to  the 
financial  statements.  The  amount  of  these 
lines  of  credit  which  support  a  commercial 
paper  borrowing  arrangement  or  similar 
arrangements  shall  be  separately  identified. 

16.  Advance  payments  by  borrowers  for 
taxes  and  insurance. 

17.  Other  liabiliLies.  Disclose  separately  on 
the  balance  sheet  or  in  a  note  any  of  the 
following  liabilities  or  any  other  items  which 
are  individually  in  excess  of  30  percent  of 
stockholders'  equity  (except  that  amounts  in 
excess  of  5  percent  of  stockholders'  equity 
should  be  disclosed  with  respect  to  Item  (d)]. 
The  remaining  items  may  be  shown  as  one 
amount 

(a)  Income  taxes  payable. 

(b)  Deferred  income  taxes. 

(c)  Indebtedness  to  affiliate  and  other 
persons  the  investment  in  which  is  accounted 
for  by  the  equity  method. 

(d)  Indebtedness  to  directors,  executive 
officers,  and  principal  holders  of  equity 
securities  of  the  registrant  or  any  of  its 
significant  subsidiaries.  (The  guidance  in 
balance  sheet  caption  "8(j]"  shall  be  used  to 
identify  related  parties  for  purposes  of  this 
disclosure.) 

18.  Bonds,  mortgages,  and  similar  debt  (a) 
Include  bonds.  Federal  Home  Loan  Bank 
advances,  capital  notes,  debentures, 
mortgages,  and  similar  debt 

(b)  For  each  issue  or  type  of  obligation 
state  in  a  note: 

(i)  The  general  character  of  each  type  of 
debt  including:  (A)  The  rate  of  interest  (B) 
the  date  of  maturity,  or,  if  maturing  serially,  a 
brief  indication  of  ttie  serial  maturities,  such 


as  "maturing  serially  bxnn  1980  to  1900."  [C] 
if  the  payment  of  principal  or  interest  is 
contingent  an  appropriate  incfication  of  such 
contingency,  (D)  a  brief  indication  of  priority, 
and  (E)  if  convertible,  the  basis.  For  amouats 
owed  to  related  parties  see  17  CFR  2ia4- 
08(k). 

(ii)  The  amount  and  terms  (including 
commitment  fees  and  the  conditions  under 
which  commitments  may  bw  withdrawn)  of 
unused  commitments  for  long-term  financing 
arrangements  that,  if  nsed.  would  be 
disclosed  under  this  rjuMioa  shall  be 
disclosed  in  the  notes  to  the  financial 
statements,  if  significant 

(c)  State  in  the  notes  with  apfjropriate 
explanations  (i)  the  title  aitd  anwoat  of  each 
issue  of  debt  of  a  subsidiary  included  in  (a) 
above  which  has  not  been  assumed  or 
guaranteed  by  the  associatioa  and  (ii)  any 
liens  on  premises  of  a  subsidiary  or  its 
consohdated  subsidiaries  which  have  not 
been  assumed  by  ttie  subsidiary  or  its 
consolidated  subsidiaries. 

la  Deferred  credits.  State  separately  those 
items  wtiich  exceed  30  percent  of 
stockholders'  equity. 

20.  Commitments  and  contingent  liabilities. 
Total  commitments  to  fond  loans  should  be 
disclosed.  The  dollar  amounts  and  terms  of 
other  than  floating  market-rale  commitmenta 
should  also  be  disclosed. 

n.  Minorify  interest  in  conaoiidated 
subsidiaries. 

22.  Preferred  stock  subject  to  mandatory 
redemption  requirements  or  the  redemption 
of  which  is  outside  the  control  of  the  issuer. 
(a)  Include  under  this  caption  amounts 
applicable  to  any  daas  of  stodc  which  has 
any  of  the  following  characteristics:  (i)  it  is 
redeemable  at  a  fixed  or  determinable  price 
on  a  fixed  or  determinable  date  or  dates, 
whether  by  operation  of  a  sinking  fund  or 
othervrise;  (ii)  it  is  redeemable  at  the  option 
of  the  holder  or  (iii)  it  has  conditions  for 
redemption  which  are  not  solely  within  the 
control  of  the  issuer,  such  as  stock  which 
must  be  redeemed  out  of  future  earnings. 
Amounts  attrilnitable  to  preferred  stock 
which  is  not  redeemable  or  is  redeemable 
solely  at  the  option  of  the  issuer  shall  be 
included  under  caption  23  anless  it  meets  one 
or  more  of  the  above  criteria. 

fb)  State  on  the  face  of  the  balance  sheet 
the  title,  carrying  amount  and  redemption 
amount  of  each  issue.  (If  there  is  more  than 
one  issue,  diese  amounts  may  be  aggregated 
on  the  face  of  the  balance  sheet  and  details 
concerning  eac^  issue  may  be  presented  in 
the  note  required  by  paragraph  (c)  below.) 
Show  also  the  dollar  amount  of  any  shares 
subscribed  for  but  unissued,  and  shew  the 
deduction  of  subscriptions  receivable 
therefrom.  If  the  carrying  value  is  different 
from  the  redemption  amount  describe  the 
accounting  treatment  for  such  difference  in 
the  note  required  by  para^aph  (c)  below. 
Also  state  in  this  note  or  on  the  face  of  the 
balance  sheet  for  each  issue,  the  number  of 
shares  authorized  and  the  number  of  shares 
issued  or  outstanding,  as  appropriate.  (See  17 
CFR  210.4-07.) 

(c)  State  in  a  separate  note  captioned 
"Redeemable  Preferred  Stock"  (i)  a  general 
description  of  each  issue,  including  its 
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redemption  features  [e.g.,  sinking  fund,  at 
option  of  holders,  out  of  future  earnings)  and 
the  rights,  if  any,  of  holders  in  the  event  of 
default  including  the  effect,  if  any,  on  junior 
securities  in  the  event  a  required  dividend, 
sinking  fund,  or  other  redemption  payment(s) 
is  not  made,  (ii)  the  combined  aggregate 
amount  of  redemption  requirements  for  all 
issues  each  year  for  the  five  years  following 
the  date  of  the  latest  balance  sheet,  and  (iii) 
the  changes  in  each  issue  for  each  period  for 
which  an  income  statement  is  required  to  be 
presented.  (See  also  17  CFR  210.4-08(d).) 

(d)  Securities  reported  under  this  caption 
are  not  to  be  included  under  a  general 
heading  "stockholders'  equity"  or  combined 
in  a  total  with  items  described  in  captions  23. 
24  or  25,  which  follow. 

23.  Preferred  stock  which  is  not 
redeemable  or  is  redeemed  solely  at  the 
option  of  the  issuer.  State  on  the  face  of  the 
balance  sheet,  or,  if  more  than  one  issue  is 
outstanding,  state  in  a  note,  the  title  of  each 
issue  and  the  dollar  amount  thereof.  Show 
also  the  dollar  amount  of  any  shares 
subscribed  for  but  unissued,  and  show  the 
deduction  of  subscriptions  receivable.  State 
on  the  face  of  the  balance  sheet  or  in  a  note, 
for  each  issue,  the  number  of  shares 
authorized  and  the  number  of  shares  issued 
or  outstanding,  as  appropriate.  (See  17  CFR 
210.4-07.)  Show  in  a  note  or  separate 
statement  the  changes  in  each  class  of 
preferred  shares  reported  under  this  caption 
for  each  period  for  which  an  income 
statement  is  required  to  be  presented.  (See 
also  17  CFR  210.4-08(d).) 

24.  Cowman  stock.  For  each  class  of 
common  shares  state,  on  the  face  of  the 
balance  sheet,  the  number  of  shares  issued  or 
outstanding,  as  appropriate  (see  17  CFR 
210.4-07],  and  the  dollar  amount  thereof.  If 
convertible,  this  fact  should  be  indicated  on 
the  face  of  the  balance  sheet.  For  each  class 
of  common  stock  state,  on  the  face  of  the 
balance  sheet  or  in  a  note,  the  title  of  the 
issue,  the  number  of  shares  authorized,  and, 
if  convertible,  the  basis  for  conversion  (see 
also  17  CFR  210.4-08{d).)  Show  also  the  dollar 
amount  of  any  common  stock  subscribed  for 
but  unissued,  and  show  the  deduction  of 
subscriptions  receivable.  Show  in  a  note  or 
statement  the  changes  in  each  class  of 
common  stock  for  each  period  for  which  an 
income  statement  is  required  to  be  presented. 

25.  Other  stockholders'  equity,  (a)  Separate 
captions  shall  be  shown  on  the  face  of  the 
balance  sheet  for  (i)  additional  paid-in 
capital,  (ii)  other  additional  capital,  and  (iii) 
retained  earnings,  both  (A)  restricted  and  (B) 
unrestricted.  (See  17  CFR  210.4-08(e).) 
Additional  paid-in  capital  and  other 
additional  capital  may  be  combined  with  the 
stock  caption  to  which  it  applies,  if 
appropriate.  State  whether  or  not  the 
association  is  in  compliance  with  the  Federal 
regulatory  capital  requirements  (and  state 
requirements  where  applicable).  Also  include 
the  dollar  amount  of  those  regulatory  capital 
requirements  and  the  amount  by  which  the 
association  exceeds  or  fails  to  meet  those 
requirements. 

(b)  For  a  period  of  at  least  10  years 
subsequent  to  the  effective  date  of  a  quasi- 
reorganization,  any  description  of  retained 
earnings  shall  indicate  the  point  in  time  from 


which  the  new  retained  earnings  dates,  and 
for  a  period  of  at  least  three  years  shall 
indicate,  on  the  face  of  the  balance  sheet  the 
total  amount  of  the  deficit  eliminated. 

(c)  Changes  in  stockholders'  equity  shall  be 
disclosed  in  accordance  with  the 
requirements  of  17  CFR  210.3-04. 

26.  Total  liabilities  and  stockholders' 
equity. 

n.  Income  Statement 

Income  statements  shall  comply  with  the 
following  provisions: 

1.  Interest  and  fees  on  loans,  (a)  Include 
interest  service  charges,  and  fees  which  are 
related  to  or  are  an  adjustment  of  the  loan 
interest  yield. 

(b)  Current  amortization  of  premiums  on 
mortgages  or  other  loans  shall  be  deducted 
from  interest  on  loans,  and  current  accretion 
of  discount  on  such  items  shall  be  added  to 
interest  on  loans. 

(c)  Discounts  and  other  deferred  amounts 
which  are  related  to  or  are  an  adjustment  of 
the  loan  interest  yield  shall  be  amortized  into 
income  using  the  interest  (level  yield) 
method. 

2.  Interest  and  dividends  on  investment 
securities.  Include  accretion  of  discount  on 
securities  and  deduct  amortization  of 
premiums  on  securities. 

3.  Trading  account  interest  Include  interest 
from  securities  carried  in  a  dealer  trading 
account  or  accounts  that  are  held  principally 
for  resale  to  customers. 

4.  Other  interest  income.  Include  interest 
on  short-term  investments  (Federal  funds 
sold  and  securities  purchased  under 
agreements  to  resell)  and  interest  on  bank 
deposits. 

5.  Total  interest  income. 

6.  Interest  on  deposits.  Include  interest  on 
all  deposits.  On  the  income  statement  or  in  a 
note,  state  separately,  in  the  same  categories 
as  those  specified  for  deposits  at  balance 
sheet  caption  14(a),  the  interest  on  those 
deposits.  Early  withdrawal  penalties  should 
be  netted  against  interest  on  deposits  and,  if 
material,  disclosed  on  the  income  statement. 

7.  Interest  on  short-term  borrowings. 
Include  interest  on  borrowed  funds,  including 
Federal  funds  purchased,  securities  sold 
under  agreements  to  repurchase,  commercial 
paper,  and  other  short-term  borrowings. 

8.  Interest  on  long-term  borrowings. 
Include  interest  on  bonds,  capital  notes, 
debentures,  mortgages  on  association 
premises,  capitalized  leases,  and  similar 
debt. 

9.  Total  intereat  expense. 

10.  Net  interest  income. 

11.  Provision  for  loan  losses. 

12.  Net  interest  income  after  provision  for 
loan  losses. 

13.  Other  income.  Disclose  separately  any 
of  the  following  amounts,  or  any  other  item  of 
other  income,  which  exceeds  1  percent  of  the 
aggregate  of  total  interest  income  and  other 
income.  The  remaining  amount  may  be 
shown  as  one  amount  except  for  investment 
securities  gaiiu  or  losses  which  shall  be 
shown  separately  regardless  of  size. 

(a)  Conunissiona  and  fees  from  fiduciary 
activities. 

(b)  Fees  for  other  services  to  customers. 


(c)  Commissions,  fees,  and  markups  on 
securities  underwriting  and  other  securities 
activities. 

(d)  Profit  or  loss  on  transactions  in 
investment  securities. 

(e)  Equity  in  earnings  of  unconsolidated 
subsidiaries  and  50-percent-  or  less-owned 
persons. 

(f)  Gains  or  losses  on  disposition  of 
investments  in  securities  of  subsidiaries  and 
50-percent-  or  less-owned  persons. 

(g)  Profit  or  loss  from  real  estate 
operations. 

(h)  Other  fees  related  to  loan  originations 
or  commitments  not  included  in  income 
statement  caption  1. 

The  remaining  other  income  may  be  shown 
in  one  amount. 

(i)  Investment  securities  gains  or  losses. 
The  method  followed  in  determining  the  cost 
of  investments  sold  [e.g..  "average  cost" 
"first-in.  first-out"  or  "identified  certificate") 
and  related  income  taxes  shall  be  disclosed. 

14.  Other  expenses.  Disclose  separately 
any  of  the  following  amounts,  or  any  other 
item  of  other  expense,  which  exceeds  1 
percent  of  the  aggregate  of  total  interest 
income  and  other  income.  The  remaining 
amoimts  may  be  shown  as  one  amount. 

(a)  Salaries  and  employee  benefits. 

(b)  Net  occupancy  expense  of  premises. 

(c)  Net  cost  of  operations  of  other  real 
estate  (including  provisions  for  real  estate 
losses,  rental  income,  and  gains  and  losses 
on  sales  of  real  estate). 

(d)  Minority  interest  in  income  of 
consolidated  subsidiaries. 

(e)  Goodwill  amortization. 

15.  Other  income  and  expenses.  State 
separately  material  events  or  transactions 
that  are  unusual  in  nature  or  occur 
infrequently,  but  not  both,  and  therefore  do 
not  meet  both  criteria  for  classification  as  an 
extraordinary  item.  Examples  of  items  which 
would  be  reported  separately  are  gain  or  loss 
from  the  sale  of  premises  and  equipment 
provision  for  loss  on  real  estate  owned,  or 
provision  for  gain  or  loss  on  the  sale  of  loans. 

16.  Income  or  losses  before  income  tax 
expense. 

17.  Income  tax  expense.  The  information 
required  by  17  CFR  210.4-08(h)  should  be 
disclosed. 

18.  Income  or  loss  before  extraordinary 
items  effects  of  changes  in  accounting 
principles. 

19.  Extraordinary  items,  less  applicable 
tax. 

20.  Cumulative  effects  of  changes  in 
accounting  principles. 

21.  Net  income  or  loss. 

22.  Eamings-per-share  data. 

23.  Conversion  footnote.  If  the  association 
is  an  applicant  for  conversion  from  a  mutual 
to  a  stock  association  or  has  converted 
within  the  last  three  years,  describe  in  a  note 
the  general  terms  of  Uie  conversion  and 
restrictions  on  the  operations  of  the 
association  imposed  by  the  conversion.  Also, 
state  the  amount  of  net  proceeds  received 
from  the  conversion  and  costs  associated 
with  the  conversion. 

24.  Mergers  and  acquisitions.  For  the 
period  in  which  a  business  combination 
occurs  and  is  accounted  for  by  the  purchase 
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method  of  accounting,  in  addition  to  those 
disclosures  required  by  Accounting  Principles 
Board  Opinion  No.  16,  the  association  shall 
make  those  disclosures  as  noted  below  for  all 
combinations  involving  significant 
acquisitions.  (A  significant  acquisition  it 
defined  for  this  purpose  to  be  one  in  which 
the  assets  of  the  acquired  association,  or 
group  of  associations,  exceed  10  percent  of 
the  assets  of  the  consolidated  association  at 
the  end  of  the  most  recent  period  being 
reported  upon.) 

(a)  Amounts  and  descriptions  of  discounts 
and  premiums  related  to  recording  the 
aggregate  interest-bearing  assets  and 
habilities  at  their  fair  market  value.  The 
disclosure  should  also  include  the  methods  of 
amortization  or  accretion  and  the  estimated 
remaining  lives. 

(b)  The  net  effect  on  net  income  before 
taxes  of  the  amortization  and  accretion  of 
discounts,  premiums,  and  intangible  assets 
related  to  the  purchase  accounting 
trdnsaction(s).  For  subsequent  periods,  the 
association  shall  disclose  the  remaining  total 


unamortized  or  unaccreted  amounts  of 
discounts,  premiums,  and  intangible  assets  as 
of  the  date  of  the  most  recent  balance  sheet 
presented.  In  addition,  the  association  shall 
disclose  the  net  effect  on  net  income  before 
taxes  of  the  amortization  and  accretion  of 
discounts,  premiums,  and  intangible  assets 
related  to  prior  business  combinations 
accounted  for  by  the  purchase  method  of 
accounting.  Such  disclosures  need  not  t>e 
made  if  the  total  amounts  of  discounts, 
premiimis,  or  intangible  assets  do  not  exceed 
30  percent  of  stockholders'  equity  as  of  the 
date  of  the  most  recent  balance  sheet 
presented. 

m.  SUtement  of  Cash  Flows 

The  amounts  shown  in  this  statement 
should  be  those  items  which  materially 
enhance  the  reader's  understanding  of  the 
association's  business.  For  example,  gains 
from  sales  of  loans  should  be  segregated  &om 
sales  of  mortgage-backed  securities  and  other 
securities,  if  material,  proceeds  from 
principal  repayments  and  maturities  from 


loans  and  mortgage-backed  securities  should 
be  segregated  from  proceeds  from  sales  of 
loans  and  mortgage-backed  securities, 
purchases  of  loans,  mortgage-backed 
securities  and  other  securities  should  be 
segregated,  if  material.  Additional  guidance 
may  be  found  in  the  FASD's  Sutement  of 
Financial  Accounting  Standards  No.  95 
Statement  of  Cash  Flows. 

IV.  Schedules  Requirw!  to  be  FiImI 

The  following  schedules,  which  should  be 
examined  by  an  independent  accountant 
shall  be  filed  unless  the  required  Information 
is  not  applicable  or  is  presented  tn  the  related 
financial  statements: 

(1)  Schedule  I — Indebtedness  of  and  to 
related  parties — Not  Current  For  each  period 
for  which  an  income  statement  is  required, 
the  following  schedule  should  be  filed  in 
support  of  the  amounts  required  to  be 
reported  by  balance  sheet  Items  8{j]  and  17(c) 
unless  such  aggregate  amount  does  not 
exceed  5  percent  of  stockholders'  equity  at 
either  the  beginning  or  the  end  of  the  period: 


Indebtedness  of  and  to  Related  Parties— Not  Current 


IndetJtedness  oi— 

Name  o(  person  ■ 

Balance  at  beginning 

AddHions* 

Deductions* 

Balance  at  and 

A 

B 

c                   1 

1 

D 

E 

Indebtedness  of  and  to  Related  Parties— Not  Current 

Indebtedness  10— 

Balanoaatand 

Name  o(  person  ■ 

Balance  at  beginnipg 

AddWons* 

Deductions* 

A 

F 
_  ..     . 

G 

H 

1 

'  The  persons  naTied  s^a!l  t>e  grouped  as  in  tti«  related  schedule  raquired  for  investments  in  related  parties.  Ttte  information  called  lor  shal  be  shown  separately 
for  any  peraorw  wtx>s«  investments  were  shown  separately  In  such  relalad  sctwdule. 

*  For  each  person  named  tr\  column  A  explain  m  a  note  ttw  nature  and  purpose  of  any  increase  during  the  period  that  is  in  excess  of  10  percent  of  tfie  i 
balance  at  either  ttw  beginning  or  end  of  tt>e  period. 

*  If  deduction  was  other  than  a  receipt  or  disbursamect  of  cash,  explain. 


(2)  Schedule  II — Guarantees  of  securities 
of  other  issuers.  The  following  schedule 
should  be  filed  as  of  the  date  of  the  most 
recently  audited  balance  sheet  with  respect 
to  any  guarantees  of  securities  of  other 
issuers  by  the  person  for  which  the 
statements  are  being  filed: 

Guarantees  of  Securities  of 
Other  Issuers  * 


Col.  A 

Name  Of 

C0I.B. 

Issuer  ol 

Title  of 

securities 

guaran- 

each 

teed  by 

class  of 

person 

securities 

for  which 

guaran- 

statement 

teed 

is  filed 

Cd.  C.  Total 

amount 
guaranteed 

and 
outstanding* 


Col.  D. 

Ainourrt 
owr>ed  by 
person  or 

persons 

for  which 

statement 

is  filed 


Guarantees  of  Securities  of 
Other  Issuers  ^ 


Col.  A 
Name  of 
issuer  of 

securities 
guaran- 
teed by 

person  (or 
wtuch 

statement 
is  filed 


Col.  E. 
Amount  in 
treasury  of 

ssuer  of 
securities 

guararv 
teed 


Col.  F. 
Nature  of 
guaran- 
tee' 


Cal.G. 

Nature  of 
any  default 
l>y  issue  o4 

aaouribes 
guaranteed 
in  prir«cipal. 


sinking  fund 

or 
redemption 
prxx/isions, 
or  payment 

of 
dhndends* 


■  Indicate  in  a  rtote  to  the  most  recent  schedule 
being  Med  for  a  particular  person  or  group  any 
signifcani  ctwnges  since  the  date  of  the  related 
balance  sheet  If  thM  schedule  is  filed  in  support  of 
consolidated  or  combined  statements,  there  shaU  t>e 
sefl  forth  guarantees  by  any  person  included  n  the 
consolidation  or  combination,  except  that  such  guar- 
antees of  securities  winch  are  induded  In  the  corv 
soKdated  or  co'Tit>ined  balance  sheet  need  not  be 
set  forth. 


'  IndKata  any  amounts  included  in  column  C 
wtiich  are  Included  alao  in  column  0  or  E. 

•There  need  be  made  only  a  brief  statamar*  of 
ttie  nature  of  the  guarantee,  such  as  'Guaranlaa  of 
princ^al  and  viterast,"  or  "Guarantee  of  dMdands." 


H  theguaraniea  ia  oflnlarasl  or  dwidanda, 

annual  aggregate  amount  of  imarest  or  dividends  ao 

guaranteed. 

*  Only  a  brief  statement  as  to  any  such  detaulls 
need  be  made. 

(3)  Schedule  III — Condensed  financial 
information.  The  following  schedule  shall  be 
filed  as  of  the  dates  and  for  the  periods 
specified  in  the  schedule. 

Condensed  Financial  Information 

(Parent  only] 

[Association  may  determine  disclosure 
based  on  Information  provided  in  footnotes 
below] 

(a)  Provide  condensed  financial 
information  as  to  financial  position,  changes 
in  financial  position,  and  results  of 
operations  of  the  association  as  of  the  same 
dates  and  for  the  same  periods  for  which 
audited  consoUdated  financial  statements  are 
required.  The  financial  information  required 
need  not  be  presented  in  greater  detail  than 
is  required  for  condensed  statement  by  17 
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CFR  210 10-01(8)  (2),  (3).  (4).  Detailed 
footnote  disciofure  which  would  nonnaUy  be 
included  with  complete  financial  statements 
may  be  omitted  with  the  exception  of 
disclosure  regarding  material  contingencies, 
long-term  obligations,  and  guarantees. 
■  Description  of  significant  provisions  of  the 
association's  long-term  obligations, 
mandatory  dividend,  or  redemption 
requirements  of  redeemable  stocks,  and 
guarantees  of  the  association  shall  be 
provided  along  with  a  5-year  schedule  of 
maturities  of  debt.  If  the  material 
contingencies,  long-term  obligations, 
redeemable  stock  requirements,  and 
guarantees  of  the  association  have  been 
separately  disclosed  in  the  consolidated 
statements,  they  need  not  be  repeated  in  this 
schedule. 

(b)  Disclose  separately  the  amount  of  cash 
dividends  paid  to  the  association  for  each  of 
the  last  three  fiscal  years  by  consolidated 
subsidiaries,  unconsolidated  subsidiaries, 
and  50-percent-  or  less-owned  persons 
accounted  for  by  the  equity  method, 
respectively. 

PART  563d— SECURITIES  OF  SAVINGS 
ASSOCIATIONS 

Subpart  A— Regulations 

Sec 

563d.l    Requirements  under  certain  sections 

of  the  Securities  Exchange  Act  of  1934. 
563d.2    Mailing  requirements  for  securities 

filings. 
563d.3b-6    Liability  for  certain  statements  by 

savings  associations. 
563d.20O-30    Delegation  of  authority  to  Chief 

Counsel. 
563d.2l0    Form  and  content  of  financial 

statements. 

Subpart  B— interpratationa 

563d.801    Application  of  this  subpart. 
563d.602    Description  of  business. 

Authority:  Sec.  3.  as  added  by  sec.  301, 103 
Stat.  278  (12  U.S.C.  1462a):  sec.  4,  as  added  by 
sec.  301. 103  Stat.  280  (12  U.S.C.  1463);  sec.  5. 
48  Stat.  132.  as  amended  (12  U.S.C.  1464): 
sees.  3(b).  12-14,  23,  48  Stat.  B82.  892.  894-665. 
901,  as  amended  (15  U.S.C.  7ec(b),  78  /.  m,  n, 
w,  78d-l). 

Subpart  A—Regulations 

§  563d.  1    Requlr«mentt  under  certain 
tactions  of  ttw  Securities  Exchange  Act  d 
1934. 

In  respect  to  any  securities  issued  by 
savings  associations,  the  powers, 
functions,  and  duties  vested  in  the 
Securities  and  Exchange  Commission 
(the  "Commission")  to  administer  and 
enforce  sections  12, 13, 14(al,  14(c), 
14(d),  14(f),  and  18  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  are 
vested  in  the  Office.  The  rules, 
regulations  and  forms  prescribed  by  the 
Commission  pursuant  to  those  sections 
or  applicable  in  connection  with 
obligations  imposed  by  those  sections. 
shall  apply  to  securities  issued  by 
savings  associations,  except  as 


otherwise  provided  in  this  part.  The 
term  "Commission"  as  used  in  those 
ndes  and  regulations  shall  with  respect 
to  securities  issued  by  savings 
associations  be  deemed  to  refer  to  the 
Office  unless  the  context  otherwise 
requires.  All  filings  with  respect  to 
securities  issued  by  savings  associations 
required  by  those  rules  and  regulations 
to  be  made  with  the  Commission  shall 
be  made  with  the  Office  by  submitting 
such  filings  to  the  Chief  Counsel, 
Corporate  and  Securities  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington.  DC  20552, 
except  as  noted  in  {  563d.2  of  this  part. 
Except  to  the  extent  specifically 
provided,  no  filing  fees  specified  by  the 
Commission's  rules  shall  be  paid  to  the 
Office. 

§  563d.2    Mailing  requirements  for 
securttiea  fKlnga. 

Those  savings  associations  required 
to  file  reports  with  the  Corporate  and 
Securities  Division,  as  set  forth  in 
S  563d.l  of  this  part,  shall  file  one  of  the 
required  number  of  copies  with  the 
District  Director  or  his  or  her  designee. 
In  the  case  of  preliminary  versions  of 
any  filing,  and  in  the  case  of  Forms  3 
and  4,  however,  all  copies  shall  be  sent 
to  the  Corporate  and  Securities  Division, 
as  set  forth  in  5  563d.l  of  this  part.  The 
originally-signed  copy  and  all  remaining 
copies  of  each  filing  shall  be  sent  to  the 
Corporate  and  Securities  Division,  at  the 
address  noted  in  J  563d.l  of  this  part. 
Additionally,  copies  to  the  District 
Director  shall  be  mailed  on  the  same 
day  as  the  original  and  remaining  copies 
are  forwarded  to  the  Corporate  and 
Securities  Division. 

9  563d.3b-6    Liability  for  certain 
statementa  by  savtnga  associations. 

This  section  replaces  adherence  to  17 
CFR  240.3b-6  and  applies  as  follows: 

(a)  A  statement  within  the  coverage  of 
paragraph  (b)  of  this  section  which  is 
made  by  or  on  behalf  of  an  issuer  or  by 
an  outside  reviewer  retained  by  the 
issuer  shall  be  deemed  not  to  be  a 
fraudulent  statement  (as  defined  in 
paragraph  (d)  of  this  section),  unless  it  is 
shown  that  such  statement  was  made  or 
reaffirmed  without  a  reasonable  basis  or 
was  disclosed  other  than  in  good  faith. 

(b)  This  section  applies  to  the 
following  statements: 

(1)  A  forward-looking  statement  (as 
defined  in  paragraph  (c)  of  this  section) 
made  in  a  proxy  statement  or  offering 
circular  filed  with  the  Office  under  part 
563b  of  this  subchapter;  in  a  registration 
statement  filed  with  the  Office  under  the 
Act  on  Form  10  (17  CFR  249.210);  in  part 
I  of  a  quarterly  report  filed  with  the 
Office  on  Form  1(>-Q  {17  CFR  241.308a); 


in  an  annual  report  to  shareholders 
meeting  the  requirements  of  5  563d.l  of 
this  part,  particularly  17  CFR  240.14a-3 
(b)  and  (c)  or  17  CFR  240.14c-3  (a)  and 
(b)  under  the  Act;  in  a  statement 
reaffirming  such  forward-looking 
statement  subsequent  to  the  date  the 
document  was  filed  or  the  annual  report 
was  made  publicly  available;  or  a 
forward-looking  statement  made  prior  to 
the  date  the  document  was  filed  or  the 
date  the  armual  report  was  made 
publicly  available  if  such  statement  is 
reaffirmed  in  a  filed  document  or  armual 
report  made  publicly  available  within  a 
reasonable  time  after  the  making  of  such 
forward-looking  statement:  Provided, 
That 

(i)  At  the  time  such  statements  are 
made  or  reaffirmed,  either: 

(A)  The  issuer  is  subject  to  the 
reporting  requirements  of  section  13(a) 
or  15(d)  of  the  Act  and  has  complied 
with  the  requirements  of  17  CFR 
240.13a-l  or  240.15d-l  thereunder,  if 
applicable,  to  file  its  most  recent  annual 
report  on  Form  10-K;  or 

(B)  If  the  issuer  is  not  subject  to  the 
reporting  requirements  of  section  13(a) 
or  15(d)  of  the  Act,  the  statements  are 
made  either  in  a  registration  statement 
filed  under  the  Securities  Act  of  1933  or 
pursuant  to  section  12  (b)  or  (g)  of  the 
Act,  or  in  a  proxy  statement  or  offering 
circular  filed  with  the  Office  under  part 
563b  of  this  subchapter  if  such 
statements  are  reaffirmed  in  a 
registration  statement  under  the  Act  on 
Form  10,  filed  with  the  Office  within  180 
days  of  the  savings  association's 
conversion,  and 

(ii)  The  statements  are  not  made  by  or 
on  behalf  of  an  issuer  that  is  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940; 

(2)  Information  {i)  relating  to  the 
effects  of  changing  prices  on  the 
business  enterprise  presented 
voluntarily  or  pursuant  to  Ite.-n  303  of 
Regulation  S-K  (17  CFR  229.303), 
management's  discussior  and  anslysis 
of  financial  condition  «nd  results  of 
operations,  or  Item  302  of  P.-'gulation  S- 
K  (17  CFR  229.302),  supplen-'pn'sry 
financial  information,  and  (li)  disclosed 
in  a  document  filed  with  the  Office  or  in 
an  annual  report  to  shareholders 
meeting  the  requirements  of  17  CFR 
240.14a-3  (b)  and  (c)  or  17  CFR  240.14c-3 
(a)  and  (b)  under  the  Act:  Provided,  Thai 
such  information  included  in  a  proxy 
statement  or  offering  circular  filed 
pursuant  to  part  563b  of  this  subchapter 
shall  be  reaffirmed  in  a  registration 
statement  under  the  Act  on  Form  10 
filed  with  the  Office  within  180  days  of 
the  association's  conversion. 
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(c)  For  purposes  of  this  section,  the 
term  "forward-looking  statement"  shall 
mean  and  shall  be  limited  to: 

(1)  A  statement  containing  a 
projection  of  revenues,  income  (loss), 
earnings  (loss)  per  share,  capital 
expenditures,  dividends,  capital 
structure,  or  other  financial  items; 

(2)  A  statement  of  management's 
plans  and  objectives  for  future 
operations; 

(3)  A  statement  of  future  economic 
performance  contained  in  management's 
discussion  and  analysis  of  financial 
condition  and  results  of  operations 
pursuant  to  Item  303  of  Regulation  S-K; 
or 

(4)  A  statement  of  the  assumptions 
imderlying  or  relating  to  any  of  the 
statements  described  in  paragraph 
(c)(1),  (c)(2),  or  (c)(3)  of  this  section. 

(d)  For  purposes  of  this  section,  the 
term  '*fraudulent  statement"  shall  mean 
a  statement  which  is  an  untrue 
statement  of  a  material  fact,  a  statement 
false  or  misleading  with  respect  to  any 
material  fact,  an  omission  to  state  a 
material  fact  necessary  to  make  a 
statement  not  misleading,  or  which 
constitutes  the  employment  of  a 
manipulative,  deceptive,  or  fraudulent 
device,  contrivance,  scheme, 
transaction,  act,  practice,  course  of 
business,  or  an  artifice  to  defraud,  as 
those  terms  are  used  in  the  Securities 
Act  of  1933  or  the  rules  or  regulations 
promulgated  thereunder. 

§563d.200-30    Delegation  of  auttrarHy  to 
Cttief  CounseL 

The  Chief  Coimsel  and  such  person  or 
persons  as  he  or  she  may  designate  from 
time  to  time  shall  have  delegated 
authority  under  the  Act  to  perform  the 
following  actions: 

(a)  To  determine  to  be  effective 
applications  for  registration  of  securities 
on  a  national  securities  exchange  prior 
to  30  days  after  receipt  of  a  certification 
pursuant  to  section  12(d)  of  the  Act,  15 
U.S.C.  7a/(d); 

(b)  To  accelerate,  at  the  request  of  the 
issuer,  the  effective  date  of  registration 
statements  filed  pursuant  to  section 
12(g)  of  the  Act.  15  U.S.C.  78/(g): 

(c)  To  accelerate,  at  the  request  of  the 
issuer,  the  termination  of  registration  of 
any  class  of  equity  securities  as 
provided  in  section  12(g)(4)  of  the  Act, 
15  U.S.C.  78/(g)(4).  or  as  provided  in  17 
CFR  240.12g-4; 

(d)  To  approve  the  withdrawal  or 
striking  from  listing  and  registration  of 
securities  registered  on  any  national 
securities  exchange  pursuant  to  section 
12(d)  of  the  Act  15  U.S.C.  78i'(d).  and  17 
CFR  240.12d2-l  and  240.12d2-2; 

(e)  To  grant  for  a  period  not  to  exceed 
60  da*    or  deny  applications  filed 


pursuant  to  section  12(g)(1)  of  the  Act, 
15  U.S.C.  7a/(g)(l),  for  extensions  of  time 
within  which  to  file  registration 
statements; 

(f)  To  authorize  the  use  of  forms  of 
proxies,  proxy  statements,  or  other 
soliciting  material  within  periods  of  time 
less  than  that  prescribed  In  17  CFR 
240.14a-6. 17  CFR  240.14a-8(d)  and  17 
CFR  240.14a-ll;  to  authorize  the  filing  of 
information  statements  within  periods  of 
time  less  than  that  prescribed  in  17  CFR 
240.14c-5(a);  and  to  authorize  the  filing 
of  information  pursuant  to  17  CFR 
240.14f-l,  within  periods  of  time  less 
than  prescribed  in  those  sections; 

(g)  To  grant  or  deny  applications  for 
confidential  treatment  filed  pursuant  to 
section  24(b)  of  the  Act,  15  U.S.C.  78x(b) 
and  17  CFR  240.24b-2.  and  to  revoke  a 
grant  of  any  such  application  for 
confidential  treatment; 

(h)  Pursuant  to  instructions  regarding 
financial  statement  requirements 
applicable  to  forms  adopted  under  the 
Act: 

(1)  To  extend  the  time  for  filing  or  to 
permit  the  omission  of  one  or  more 
financial  statements  therein  required  or 
the  filing  in  substitution  therefor  of 
appropriate  statements  of  comparable 
character,  and 

(2)  To  require  the  filing  of  other 
financial  statements  in  addition  to,  or  in 
substitution  for,  the  statements  therein 
required;  and 

(i)  To  approve  or  disapprove 
applications  regarding  imlisted  trading 
privileges  under  section  12(f)  of  the  AcL 

The  provisions  of  17  CFR  201.28  shall  be 
applicable  with  regard  to  the 
de]<>gations  specified  in  this  section. 

9  S63d,210    Form  and  content  of  financial 
statements. 

The  financial  statements  required  to 
be  contained  in  filings  with  the  Office 
under  the  Act  are  as  set  out  in  the 
applicable  form  and  Regulation  S-X,  17 
CFR  Part  210.  Those  financial 
statements,  however,  shall  conform  as 
to  form  and  content  to  the  requirements 
of  S  563C.1  of  this  subchapter. 

Sut>part  B— Interpretations 

S  563d.e01    Apptication  of  this  subpart 

This  subpart  contains  interpretations 
pertaining  to  the  requirements  of  the  Act 
and  the  rules  and  regulations  thereunder 
as  applied  to  savings  associations  by 
the  Office. 

S  S63d.802    Description  of  business. 

(a)  This  section  applies  to  the 
description-of-business  portion  of: 

(1)  Registration  statements  filed  on 
Form  10  (Item  1)  (17  CFR  249.210), 


(2)  Proxy  and  information  statements 
relating  to  mergers,  consoUdations, 
acquisitions,  and  similar  matters  (Item 
14  of  Schedule  14A  and  Item  1  of 
Schedule  14C)  (17  CFR  240.14a-101  and 
240.14c-im),  and 

(3)  Annual  reports  filed  on  Form  10-K 
(Item  7)  (17  CFR  249.310). 

(b)  The  description  of  business  should 
conform  to  the  description  of  business 
required  by  Item  7  of  Form  PS  tmder 
Part  563b  of  this  subchapter. 

(c)  No  repetitive  disclosure  is  required 
by  virtue  of  similar  requirements  in  Item 
7  of  Form  PS  and  Items  301  and  303  of 
Regulation  S-K  (17  CFR  229.301.  303). 
However,  there  should  be  included 
appropriate  disclosure  which  arises  by 
virtue  of  the  registrant  being  a  stock 
savings  association.  For  example,  the 
table  regarding  return  on  equity  and 
assets.  Item  7(d)(5),  should  include  a  line 
item  for  "dividend  payout  ratio 
(dividends  declared  per  share  divided 
by  net  income  per  share)." 

PART  563e-COMMUNmr 
REINVESTMENT 

563e.l    Authority. 

563e.2    Purposes. 

563e.3    Delineation  of  community. 

663e.4    Community  Reinvestment  Act 

statement 
S63e.5    Files  of  public  comments  and  recent 

CRA  statements. 
S63e.e    Public  notice. 

563e.7    Assessing  the  record  of  performance. 
S63e.8    ESfect  on  applications. 

Authority:  Sec.  3,  as  added  by  sec  301. 103 
Stat  278  (12  U.S.C  1462a):  sea  4.  as  added  by 
sec.  301. 103  Stat  280  (12  U.S  C  1463):  sec  5, 
48  Stat  132.  as  amended  (12  US.C  1464};  sec 
10.  as  added  by  sec  301. 103  Sut  318  (12 
U.S.C  1467a):  sec  802, 01  Stat  1147,  as 
amended  (12  U.S.C.  2901  et  aeq.). 

9563e.1    Auttwrtty. 

The  provisions  of  this  Part  563e  are 
issued  under  the  Commtmity 
Reinvestment  Act  of  1977  (CRA),  as 
amended (12 U.S.C.  2901  et seq);  and 
section  5,  as  amended,  and  sections  3, 4, 
and  10,  as  added,  of  the  Home  Owners' 
Loan  Act  of  1933  (12  U.S.C  1462a.  1463. 
1464,  and  1467a). 

9563*^    Purposes. 

The  purposes  of  this  regulation  are  to 
encourage  savings  associations  to  help 
meet  the  credit  needs  of  their  local 
community  or  communities;  to  provide 
guidance  to  associations  as  to  how  the 
Office  will  assess  the  records  of 
associations  in  satisfying  their 
continuing  and  affirmative  obligations  to 
help  meet  the  credit  needs  of  their  local 
communities,  including  low-  and 
moderate-income  neighborhoods. 
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consistent  with  the  safe  and  sound 
operation  of  those  associations;  and  to 
provide  for  taking  into  account  those 
records  in  connection  with  certain 
applications. 

S  563«.3    Delineation  of  cuinmunlty. 

(a)  Each  savings  association  shall 
prepare,  and  at  least  annually  review,  a 
delineation  of  the  local  community  or 
communities  that  comprise  its  entire 
community,  without  excluding  low-  and 
moderate- income  neighborhoods.  Maps 
shall  be  used  to  portray  community 
delineations.  The  reasonableness  of  the 
delineations  will  be  reviewed  by  the 
Office's  examiners. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  local  community 
consists  of  the  contiguous  areas 
surrounding  each  office  or  group  of 
offices,  including  any  low-  and 
moderate-income  neighborhoods  in 
those  areas.  More  than  one  office  of  an 
association  may  be  included  in  the  same 
local  community.  Unless  the  Office 
determines  otherwise,  a  community 
deUneation  need  not  take  account  of  an 
off-premises  electronic  facility  that 
receives  deposits  for  more  than  one 
depository  institution.  In  preparing  its 
delineation,  an  association  may  use  any 
one  of  the  three  bases  set  forth  below. 

(1)  Existing  boimdaries  such  as  those 
of  standard  metropoUtan  statistical 
areas  (SMSA's)  or  counties  in  which  the 
association's  office  or  offices  are  located 
may  be  used  to  delineate  a  local 
community.  Where  appropriate,  portions 
of  adjacent  areas  should  be  includ  i. 
The  association  may  make  adjustments 
in  the  case  of  areas  divided  by  State 
borders  or  significant  geographic 
barriers,  or  areas  that  are  extremely 
large  or  of  unusual  configiiratioo.  In 
addition,  a  small  association  may 
delineate  those  portions  of  SMSA's  or 
counties  it  reasonably  may  be  expected 
to  serve. 

(2)  An  association  may  use  its 
effective  lending  territory,  which  is 
defined  as  that  local  area  or  areas 
around  each  office  or  group  of  offices 
where  it  makes  a  substantial  portion  of 
its  loans  and  all  other  areas  equidistant 
from  its  offices  as  those  areas. 
Adjustments  such  as  those  indicated  in 
paragraph  (b)(1)  of  this  section  may  be 
made. 

(3)  An  association  may  use  any  other 
reasonably  delineated  local  area  that 
meets  the  purposes  of  the  CRA  and  does 
not  exclude  low-  and  moderate-income 
neighborhoods. 

(c)  An  association  whose  business 
predominandy  consists  of  serving 
persons  who  are  on  active  duty  or 
retired  military  personnel  or  their 
dependents  and  who  are  located  outside 


of  its  local  community  or  communities 
may  delineate  a  "military  community" 
for  those  customers,  in  addition  to  its 
local  community  or  communities. 
Provisions  of  this  part  concerning  local 
conmiunities  shall  also  apply  to  military 
communities,  except  that  military 
communities  shall  be  delineated  by  a 
written  description  rather  than  a  map. 

{  S63«.4    Community  Reinvestment  Act 
stateffnent. 

(a)  Within  90  days  after  the  effective 
date  of  this  part,  the  board  of  directors 
of  each  association  shall  adopt  a  CRA 
statement  for  each  delineated  local 
community. 

(b)  Each  CRA  statement  shall  include 
at  least  the  following: 

(1)  The  delineation  of  the  local 
community; 

(2)  A  Ust  of  specific  types  of  credit 
within  certain  categories,  such  as 
residential  loans  for  1-  to  4-family 
dwelling  units,  residential  loans  for  5 
dwelling  units  and  over,  housing 
rehabilitation  loans,  home  improvement 
loans,  small  business  loans,  farm  loans, 
community  development  loans, 
commercial  loans,  and  consumer  loans, 
that  the  association  is  prepared  to 
extend  within  the  local  conmiunity;  and 

(3)  A  copy  of  the  Commimity 
Reinvestment  Act  notice  provided  for  in 
S  563e.6  of  this  part. 

(c)  Each  association  is  encouraged  to 
include  the  following  in  each  CRA 
statement: 

(1)  A  description  of  how  its  current 
efforts,  including  special  credit-related 
programs,  help  to  meet  community 
credit  needs; 

(2)  A  periodic  report  regarding  its 
record  of  helping  to  meet  community 
credit  needs;  and 

(3)  A  description  of  its  efforts  to 
ascertain  the  credit  needs  of  its 
community,  including  efforts  to 
communicate  with  members  of  its 
community  regarding  credit  services. 

(d)  Each  association's  board  of 
directors  shall  review  each  CRA 
statement  at  least  annually  and  shall  act 
upon  any  material  change  made  in  the 
interim  at  its  first  regular  meeting  after 
the  change.  Such  actions  shall  be  noted 
in  its  minutes. 

(e)  Each  current  CRA  statement  shall 
be  readily  available  for  public 
inspection: 

(1)  At  the  home  office  of  the 
association;  and 

(2)  At  each  office  of  the  association  in 
the  local  community  delineated  in  the 
statement,  except  off-premises 
electronic  deposit  facilities. 

(f)  Copies  of  each  current  CRA 
statement  shall  be  provided  to  the 
public  upon  request  Aa  association  may 


charge  a  fee  not  to  exceed  the  cost  of 
reproduction. 

S  563«.5    Files  of  public  comments  and 
recent  CRA  statsments. 

(a)  Each  association  shall  maintain 
files  that  are  readily  available  for  public 
inspection  consisting  of: 

(1)  Any  signed,  written  comments 
received  from  the  public  within  the  past 
2  years  that  specifically  relate  to  any 
CRA  statement  or  to  the  association's 
performance  in  helping  to  meet  the 
credit  needs  of  its  community  or 
communities; 

(2)  Any  response  to  the  conunents  that 
the  association  wishes  to  make;  and 

(3)  Any  CRA  statements  in  effect 
during  the  past  2  years. 

(b)  These  files  shall  not  contain  any 
comments  or  responses  that  reflect 
adversely  upon  the  good  name  or 
reputation  of  any  persons  ither  than  the 
association,  or  publication  of  which 
would  violate  specific  provisions  of  law. 

(c)These  files  shall  be  maintained  by 
each  association  as  follows: 

(1)  All  materials  at  the  home  office; 
and 

(2)  Those  materials  relating  to  each 
local  community  at  a  designated  office 
in  that  commimity. 

9  563«.6    Put>Uc  notice. 

Within  90  days  after  the  effective  date 
of  this  part,  each  association  shall 
provide,  in  the  public  lobby  of  each  of 
its  offices  other  than  off-premises 
electronic  deposit  facilities,  the  public 
notice  set  forth  below.  Bracketed 
material  shall  be  used  only  by 
associations  having  more  than  one  local 
community. 

Community  Reinvestment  Act  Notioa 

The  Federal  Community  Reinvestment  Act 
(CRA)  requires  the  Office  of  Thrift 
Supervision  to  evaluate  our  performance  in 
helping  to  meet  the  credit  needs  of  this 
community,  and  to  take  this  evaluation  into 
account  when  deciding  on  certain 
applications  submitted  by  us.  Your 
involvement  is  encouraged. 

You  may  obtain  our  current  CRA  statement 
for  this  commimity  in  this  office.  (Current 
CRA  statements  for  other  communities 
served  by  us  are  available  at  our  home  office, 
located  at .] 

You  may  send  signed,  written  connnents 
about  our  CRA  ttatement(B]  or  our 
performance  in  helping  to  meet  community 
credit  needs  to  (title  and  address  of 
association  official)  and  to  the  District 
Director  located  at  (address).  Your  letter, 
together  with  any  response  by  us,  may  be 
made  public. 

You  may  look  at  a  file  of  all  signed,  written 
comments  received  by  us  within  the  past  2 
years,  any  responses  we  have  made  to  the 
comments,  and  all  CRA  statements  in  effect 
during  the  past  2  yean  at  our  office  located 
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at  (address).  (You  also  may  look  at  the  file 
al>out  this  community  at  (name  and  address 
of  designated  office).] 

You  may  ask  to  look  at  any  comments 
received  by  the  District  Director. 

You  also  may  request  from  the  District 
Director  an  announcement  of  applications 
covered  by  the  CRA  filed  with  the  Office  of 
Thrift  Supervision. 

SS63e.7    Assessing  OMfacord  of 

performance. 

In  cormection  with  its  examination  of 
an  association,  the  Office  shall  assess 
the  record  of  performance  of  the 
association  In  helping  to  meet  the  credit 
needs  of  its  entire  community,  including 
low-  and  moderate-income 
neighborhoods,  consistent  with  safe  and 
sound  operation  of  the  association.  The 
Office  will  review  the  association's  CRA 
statement(s]  and  any  signed,  written 
comments  retained  by  the  association  or 
the  Office.  In  addition,  the  Office  will 
consider  the  following  factors  in 
assessing  an  association's  record  of 
performance: 

(a)  Activities  conducted  by  the 
association  to  ascertain  the  credit  needs 
of  its  community,  including  the  extent  of 
the  association's  efforts  to  communicate 
with  members  of  its  community 
regarding  the  credit  services  being 
provided  by  the  association; 

(b)  The  extent  of  the  association's 
marketing  and  special  credit-related 
programs  to  make  members  of  the 
community  aware  of  the  credit  services 
offered  by  the  association; 

(c)  The  extent  of  participation  by  the 
association's  board  of  directors  in 
formulating  the  association's  policies 
and  reviewing  its  performance  with 
respect  to  the  purposes  of  the  CRA; 

(d)  Any  practices  intended  to 
discourage  applications  for  types  of 
credit  set  forth  in  the  association's  CRA 
statement(s); 

(e)  The  geographic  distribution  of  the 
association's  credit  extensions,  credit 
applications  and  credit  denials: 

(f)  Evidence  of  prohibited 
discriminatory  or  other  illegal  credit 
practices; 

(g)  The  association's  record  of 
opening  and  closing  offices  and 
providing  services  at  offices: 

(h)  The  association's  participation, 
including  investments,  in  local 
community  development  and 
redevelopment  projects  or  programs; 

(i)  The  association's  origination  of 
residential  mortgage  loans,  housing 
rehabilitation  loans,  home  improvement 
loans,  snd  small  business  or  small  farm 
loans  within  its  community,  or  the 
purchase  of  such  loans  originated  in  its 
conmiunity; 

(j)  The  association's  participation  in 
govemmentally  insured,  guaranteed,  or 


subsidized  loan  programs  for  housing, 
small  businesses  or  small  farms; 

(k)  The  association's  ability  to  meet 
various  community  credit  needs  based 
on  its  financial  condition  and  size,  and 
legal  impediments,  local  economic 
conditions  and  other  factors;  and 

(1)  Odier  factors  that,  in  the  Office's 
judgment  reasonably  bear  upon  the 
extent  to  which  an  association  is  helping 
to  meet  the  credit  needs  of  its  entire 
community. 

§  S63e.B    Effect  on  appltcatlons. 

(a)  Assessments  under  this  part  shall 
be  taken  into  account  in  determining 
whether  to  grant  charters,  branches  and 
other  deposit  facilities,  relocations, 
mergers,  consolidations,  acquisitions  of 
assets  or  assumptions  of  liabilities,  and 
savings  and  loan  holding  company 
acquisitions.  Assessment  of  an 
applicant's  record  of  performance  may 
be  the  basis  for  denying  an  application. 

(b)  The  Office  will  take  into  account 
any  views  expressed  by  State 
supervisory  authorities  with  regard  to 
whether  State-chartered  apphcants  are 
helping  to  meet  the  credit  needs  of  their 
communities. 

(c)  The  Office  may  consider  the  credit- 
granting  record  of  any  financial 
institution  subsidiaries  of  savings  and 
loan  holding  companies  when  such 
holding  companies  submit  to  the  Office 
applications  listed  under  paragraph  (a) 
of  this  section. 

PART  S63f-MANAGEMENT  OFFiaAL 
INTERLOCKS 

563f.l    Authority,  purpose,  and  scope. 

563f.2    Definitions. 

583f.3    General  prohibitions. 

563f.4    Permitted  interiociung  relationships. 

563f.5    Grandfathered  interlocking 

relationships. 
563f.6    Changes  in  circumstances. 
563f.7    Delegation  of  authority  to  grant 
exemptions  and  extensions  of  time. 
'  563f.8    Enforcement 

Authority:  Sec.  3,  as  added  by  sec  301. 103 
Stat  278  (12  U.S.C  1462a);  sec.  4.  as  added  by 
sec.  301, 103  Stat  280  (12  U.S.C.  1483);  sec.  5, 
48  Stat.  132.  as  amended  (12  U.S.C.  1464);  sec. 
201, 92  Stat  3672,  as  amended  (12  U.S.C.  3201 
et  seq). 

SS63f.1    Auttiortty.  purpose,  and  scops. 

(a)  Authority.  This  part  is  issued 
under  the  provisions  of  the  Depository 
Institution  Management  Interlocks  Act 
as  amended  ("Interlocks  Act")  {12  U.S.C 
3201  et  aeq.]. 

(b)  Purpose  and  scope.  The  general 
purpose  of  the  Interlocks  Act  end  this 
Part  is  to  foster  competition  by  generally 
prohibiting  s  management  official  of  « 
depository  institution  or  depository 
holding  company  from  also  serving  as  s 


memagement  official  of  another 
depository  institution  or  depository 
holding  company  if  the  two 
organizations  (1)  are  not  affUiatwd  and 
(2)  are  very  large  cr  are  located  in  the 
same  local  area.  This  part  applies  to 
management  officials  of  savings 
associations,  savings  and  loan  holding 
companies,  and  their  affiliates. 

S563f.2    Definmons. 

For  the  purpose  of  this  part  the 
following  definitions  apply: 

(a)  The  term  "Affiliate"  has  the 
meaning  given  in  section  202  of  the 
Interlocks  Act.  For  purposes  of  section 
202,  an  individual's  shares  include 
shares  of  members  of  his  or  her 
immediate  family.  For  the  purpose  of 
section  202(3)(B)  of  the  Interlocks  Act 
an  affiliate  relationship  based  on 
common  ownership  does  not  fxist  if  the 
appropriate  Federal  supervisory  agency 
or  agencies  determine,  after  giving  the 
affected  persons  the  opportunity  to 
respond,  that  the  asserted  affiliation 
appears  to  have  been  established  in 
order  to  avoid  the  prohibitions  of  the 
Interlocks  Act  and  does  not  represent  a 
true  commonality  of  interest  between 
the  depository  organizations.  In  making 
this  determination,  the  agencies  will 
consider,  among  other  things,  whether  a 
person,  including  members  of  his  or  her 
immediate  family,  whose  shares  are 
necessary  to  constitute  the  group  owns  a 
nominal  percentage  of  the  shares  of  one 
of  the  organizations  and  the  percentage 
is  substantially  disproportionate  with 
that  person's  ownership  of  shares  to  ttie 
other  organization.  "Inimediate  family" 
includes  spouse,  mother,  father,  child, 
grandchild,  sister,  brother,  or  any  of 
their  spouses,  whefeer  or  not  any  of 
their  shares  are  held  in  trust 

(b)  The  term  "Community"  means 
city,  town,  or  village,  or  contiguous  or 
adjacent  cities,  towns,  or  villages. 
"Contiguous  or  adjacent  cities,  towns,  or 
villages"  means  cities,  towns,  or  villages 
whose  borders  actually  touch  each  otlter 
or  are  within  ten  road  miles  of  each 
other  at  their  closest  points.  The 
property  line  of  an  office  located  in  an 
unincorporated  city,  town,  or  village  is 
regarded  as  the  boundary  line  of  that 
city,  town,  or  village  for  the  purpose  of 
this  definition. 

(c)  The  term  "Depository  holding 
company"  means  a  bank  holdiiig 
company  or  a  savings  and  loan  holding 
company  (as  more  fully  defined  in 
section  202  of  the  Interlocks  Act)  having 
its  principal  office  located  in  the  United 
States. 

(d)  The  term  "Depository  institution" 
means  a  commercial  bank  (including  a 
private  bank),  a  savings  bank,  a  trust 
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company,  a  savings  and  loan 
association,  a  building  and  loan 
association,  a  homestead  association,  a 
cooperative  bank,  an  industrial  bank,  or 
a  credit  union,  chartered  in  the  United 
States  and  having  a  principal  office 
located  In  the  United  States. 
Additionally,  a  United  States  oHice, 
including  a  branch  or  agency,  of  a 
foreign  commercial  bank  is  a 
"depository  institution." 

(e)  The  term  "Depository 
organization"  means  a  depository 
institution  or  a  depository  holding 
company. 

(f)(1)  The  term  "Management  official" 
means: 

(i)  An  employee  or  officer  with 
management  functions  (including  a 
branch  manager); 

(ii)  A  director  (including  an  advisory 
director  or  honorary  director,  except  in 
the  case  of  a  depository  institution  with 
total  assets  of  less  than  $100,000,000); 

(iii)  A  trustee  of  a  business 
organization  under  the  control  of 
trustees  [e.g.,  a  mutual  savings  bank);  or 

(iv)  Any  person  who  has  a 
representative  or  nominee  serving  in 
any  such  capacity. 

(2)  The  term  "Management  official" 
does  not  include: 

(i)  A  person  whose  management 
functions  relate  exclusively  to  the 
business  of  retail  merchandising  or 
manufactiuing; 

(ii)  A  person  whose  management 
functions  relate  principally  to  the 
business  outside  the  United  States  of  a 
foreign  commercial  bank;  or 

(iii)  Persons  described  in  the  pro\iso8 
of  section  202(4)  of  the  Interlocks  Act  (12 
U.S.C.  3201(4)). 

(g)  The  term  "Office"  means  a 
principal  or  branch  office  of  a 
depository  institution  located  in  the 
United  States.  "Office"  does  not  include 
a  representative  office  of  a  foreign 
commercial  bank,  an  electronic 
terminal,  or  a  loan  production  office,  or 
any  office  of  a  depository  holding 
company. 

(h)  The  term  "Person"  means  a  natural 
person,  corporation,  or  other  business. 

(i)  The  term  "Relevant  metropolitan 
statistical  area"  means  a  Primary 
Metropolitan  Statistical  Area,  a 
Metropolitan  Statistical  Area,  or  a 
Consolidated  Metropolitan  Statistical 
Area  that  is  not  comprised  of  designated 
Primary  MetropoUtan  Areas  as  de&ned 
by  the  Office  of  Mtmagement  and 
Budget 

(j)  The  term  "Representative  or 
nominee"  means  a  person  who  serves  as 
a  management  official  and  has  an 
express  or  implied  obligation  to  act  on 
behalf  of  another  person  with  respect  to 
management  responsibilities.  Whether  a 


person  is  a  "representative  or  nominee" 
depends  upon  the  facts  in  individual 
cases,  and  the  appropriate  Federal 
supervisory  agency  or  agencies  will 
determine,  after  giving  the  affected 
persons  an  opportunity  to  respond, 
whether  a  person  is  a  "representative  or 
nominee."  Certain  relationships, 
including  family,  employment,  or  agency 
relationships,  or  the  ability  and  exercise 
of  ability  by  a  shareholder  of  a 
depository  organization  to  elect  a 
director  may  be  evidence  of  such  an 
express  or  implied  obligation  by  the 
management  official  to  another  person. 
For  the  purposes  of  this  definition, 
"person"  shall  include  only  natural 
persons. 

(k)  The  term  "Savings  association" 
means: 

(1)  Any  Federal  savings  association 
(as  defined  in  (  1813(b)(2)  of  the  Federal 
Deposit  Insurance  Act); 

(2)  Any  State  savings  association  (as 
defined  in  9  1813(b)(3)  of  the  Federal 
Deposit  Insurance  Act)  the  deposits  of 
which  are  insured  by  the  Federal 
Deposit  Insurance  Corporation;  and 

(3)  Any  corporation  (other  than  a 
bank  as  defmed  in  {  iai3(a)(l)  of  the 
Federal  Deposit  Insurance  Act)  the 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
that  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
and  the  Director  of  the  Office  of  Thrift 
Supervision  jointly  determine  to  be 
operating  in  substantially  the  same 
manner  as  a  savings  association. 

(1)  The  term  'Total  assets"  means 
assets  measured  on  a  consolidated  basis 
as  of  the  close  of  the  organization's  last 
fiscal  year.  The  total  assets  of  a 
depository  holding  company  include  the 
total  assets  of  all  its  subsidiary 
affiliates,  except  that  "total  assets"  of  a 
diversified  savings  and  loan  holding 
company  as  defmed  in  section 
10(a)(1)(F)  of  the  Home  Owners*  Loan 
Act  of  1933  (12  U.S.C.  1467a(a)(l)(F))  and 
12  CFR  583.11,  or  of  a  bank  holding 
company  that  is  exempt  from  the 
prohibitions  of  section  4  of  the  Bank 
Holding  Company  Act  of  1956  pursuant 
to  an  order  issued  imder  section  4(d)  of 
that  Act  (12  U.S.C.  1843(d)),  means  only 
the  total  assets  of  its  depository 
institution  affiliate.  'Total  assets"  of  a 
United  States  branch  or  agency  of  a 
foreign  commercial  bank  means  total 
assets  of  such  branch  or  agency  itself 
exclusive  of  the  assets  of  the  other 
offices  of  the  foreign  commercial  bank. 

(m)  The  term  "United  States"  means 
any  State  of  the  United  States,  the 
District  of  Columbia,  any  territory  of  the 
United  States,  Puerto  Rico,  Guam, 
American  Samoa,  or  the  Virgin  Islands. 


(563f.3    General  prohibitions. 

(a)  Community.  A  management 
official  of  a  depository  organization  may 
not  serve  at  the  same  time  as  a 
management  official  of  another 
depository  organization  not  affihated 
with  it  if: 

(1)  Both  are  depository  institutions 
and  each  has  an  office  in  the  same 
community; 

(2)  Offices  of  depository  institution 
affiliates  of  both  are  located  in  the  same 
community;  or 

(3)  One  is  a  depository  institution  that 
has  an  office  in  the  same  community  as 
a  depository  institution  affiliate  of  the 
other. 

(b)  Relevant  Metropolitan  Statistical 
Area.  A  management  official  of  a 
depository  organization  may  not  serve 
at  the  same  time  as  a  management 
official  of  another  depository 
organization  not  affiliated  with  it  if: 

(1)  Both  are  depository  institutions, 
each  has  an  office  in  the  same  relevant 
metropolitan  statistical  area,  and  either 
institution  has  total  assets  of  $20  million 
or  more; 

(2)  Offices  of  depository  institution 
affiliates  of  both  are  located  in  the  same 
relevant  metropolitan  statistical  area 
and  either  of  the  depository  institution 
affiliates  has  total  assets  of  $20  million 
or  more;  or 

(3)  One  is  a  depository  institution  that 
has  an  office  in  the  same  relevant 
metropolitan  statistical  area  as  a 
depository  institution  affiliate  of  the 
other  and  either  the  depository 
institution  or  the  depository  institution 
atfiiiate  has  total  assets  of  $20  million  or 
more. 

(c)  Major  assets.  Without  regard  to 
location,  a  management  official  of  a 
depository  organization  with  total  assets 
exceeding  $1  billion  or  a  management 
official  of  any  affiliate  of  the  greater 
than  $1  billion  depository  organization 
may  not  serve  at  the  same  time  as  a 
management  official  of  a  nonaffiliated 
depository  organizabon  with  total  assets 
exceeding  $500  million  or  a  management 
official  of  any  affiliate  of  the  greater 
than  $500  million  depository 
organization. 

(5631.4    Pennttted  Interlocking 
relationships. 

(a)  Interlocking  relationships 
permitted  by  statute.  The  prohibitions  of 
(  563f.3  of  this  part  do  not  apply  in  the 
case  of  any  one  or  more  of  the  following 
organizations  or  their  subsidiaries: 

(1)  A  depository  organization  that 
does  not  do  business  within  the  United 
States  except  as  an  incident  to  its 
activities  outside  the  United  States; 
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(2)  A  corporation  operating  under 
section  25  or  25(a)  of  the  Fe(kral 
Reserve  Act  ("Edge  Corporations"  and 
"Agreement  Corporations"); 

(3)  A  depository  organization  that  has 
been  placed  formally  in  Lquidation,  or 
that  is  in  the  hands  of  a  receiver, 
conservator,  or  other  official  exercising 
a  similar  function; 

(4)  A  credit  union  being  served  by  a 
management  official  of  anotl^er  credit 
union; 

(5)  A  State-chartered  savings  and  loan 
guaranty  corporation;  or 

(6)  A  Federal  Home  Loan  Bank  or  any 
other  bank  organized  solely  for  the 
purpose  of  serving  depository 
institutions  (commonly  referred  to  as 
"bankers'  banks")  or  solely  for  the 
purpose  of  providing  securities  clearing 
services  and  services  related  thereto  for 
depository  institutions,  securities 
companies,  or  both. 

(7)  A  depository  organization  which — 
(i)  is  determined  by  the  Office  of 

Thrift  Supervision  to  be  closed  or  in 
danger  of  closing;  and 

(ii)  is  acquired  by  another  depository 
organization,  during  the  &-year  period 
beginning  on  the  date  of  the  acquisition 
of  the  depository  organization  described 
in  paragraph  (a)(7)(i)  of  this  section. 

(8)(i]  A  diversified  savings  end  loan 
holding  company  (as  defined  in  section 
10(a)(1)(F)  of  the  Home  Owners'  Loan 
Act  of  1933  (12  U.S.C.  14678[8)(1)(F)  and 
12  CFR  583.11))  with  respect  to  the 
service  of  a  director  of  such  company 
who  is  also  a  director  of  any 
nonaffiliated  depository  institution  or 
depository  holding  company  (including  a 
savings  and  loan  holding  company)  if — 

(A)  notice  of  the  proposed  dual 
service  is  given  by  such  diversified 
savings  and  loan  holding  company  to — 

[1]  the  appropriate  Federal 
supervisory  agency  for  such  company: 
and 

(2)  tlm  appropriate  Federal 
supervisory  agency  for  the  nonaffiliated 
depository  institution  or  depository 
holding  company  of  which  such  person 
is  also  a  director,  not  less  than  60  days 
before  such  dual  service  is  proposed  to 
begin:  and 

(B)  the  proposed  dual  service  is  not 
disapproved  by  any  such  appropriate 
Federal  supervisory  agency  before  the 
end  of  such  OO-day  period. 

(ii)  Any  appropriate  Federal 
supervisory  agency  may  disapprove, 
under  paragraph  (a)(8)(i)lB)  of  this 
section,  a  notice  of  proposed  dual 
service  by  any  individual  if  such  agency 
finds  that — 

(A)  the  dual  service  cannot  be 
structured  or  limited  so  as  to  preclude 
the  dual  service's  resulting  in  a 
monopoly  or  substantial  lessening  of 


competition  in  financial  services  in  any 
part  of  the  United  States; 

(B)  the  dual  service  would  lead  to 
substantial  conflicts  of  interest  or  unsafe 
or  unsound  practices;  or 

(C)  the  diversified  savings  and  loan 
holding  company  has  neglected,  ^ed, 
or  refused  to  furnish  ail  the  information 
required  by  such  agency. 

(iii)  Any  appropriate  Federal 
supervisory  agency  may,  at  any  time 
after  the  end  of  the  60-day  period 
referred  to  in  paragraph  {a)(8)(i)  of  this 
section,  require  that  any  dual  service  by 
any  individual  which  was  not 
disapproved  by  such  agency  during  such 
period  be  terminated  if  a  change  in 
circumstance  occurs  with  respect  to  any 
depository  institution  or  depository 
holding  company  of  which  such 
individual  is  a  director  that  would  have 
provided  a  basis  for  disapproval  of  the 
dual  service  during  such  period. 

(9)  Any  savings  association  or  any 
savings  and  loan  holding  company  (as 
defined  in  section  10(a)(1)(D)  of  the 
Home  Owners'  Loan  Act)  which  has 
issued  stock  in  connection  with  a 
qualified  stock  issuance  pursuant  to 
section  10(q)  of  such  Act  except  that 
this  paragraph  (a)(9)  shall  apply  only 
with  regard  to  service  by  a  single 
management  official  of  such  savings 
association  or  holding  company,  or  any 
subsidiary  of  such  savings  association 
or  holding  company,  by  a  single 
management  official  of  the  savings  and 
loan  holding  company  which  purchased 
the  stock  issued  in  connection  with  such 
qualified  stock  issuance,  and  shall  apply 
only  when  the  Office  of  Thrift 
Supervision  has  determined  that  such 
service  is  consistent  with  the  purposes 
of  tliis  Act  and  the  Home  Ovraers'  Loan 
Act. 

(b)  Interlocking  relationships 
permitted  by  agency  order  A 
management  official  or  a  prospective 
management  official  of  a  savings 
association,  a  savings  and  loan  holding 
company,  or  an  affiliate  of  either  may 
enter  into  an  otherwise  prohibited 
interlocking  relationship  with  a 
depository  urganizatioc  that  falls  within 
one  of  the  classifications  enumerated  in 
this  paragraph  (b)  if  the  Federal 
supervisory  agency  (as  specified  in 
section  207  of  the  Interlocks  Act)  of  the 
organization  that  falls  within  one  of  the 
classifications  determines  that  the 
relationship  meets  the  requirements  set 
forth  in  this  paragraph  (b).  If  the 
depository  organization  that  Jails  within 
one  of  the  classifications  is  not  subject 
to  the  interlocks  regulations  of  any  of 
the  Federal  supervisory  agencies,  then 
the  Office  of  Thrift  Supervision  shall 
determine  whether  the  relationship 


meets  the  requirements  of  this 
paragraph. 

(1)  Organization  in  low-income  area: 
minority  or  women 's  organization.  A 
person  may  serve  at  the  same  time  as  a 
management  official  of  two  or  more 
depository  organizations  (ot  affiliates 
thereof)  if  one  of  the  depository 
organizations  is: 

(i)  Located,  or  to  be  located,  in  a  low- 
income  or  other  ecoiK>mically  depressed 
area,  or 

(ii)  Controlled  or  managed  by  persons 
who  are  members  of  minority  groups  or 
by  women,  subject  to  the  following 
conditions: 

(A)  The  relationship  is  necessary  to 
provide  management  or  operating 
expertise  to  the  organization  specified  in 
paragraph  (b)(l)(i)  or  (b)(l)(ii)  of  ttiis 
section; 

(B)  no  interlocking  relationship 
permitted  by  this  paragraph  shall 
continue  for  more  than  five  years;  and 

(C)  other  conditions  in  addition  to  or 
in  heu  of  tiie  foregoing  may  be  imposed 
by  the  appropriate  Federal  supervisory 
agency  in  any  specific  case. 

(2)  Newly  chartered  organization.  A 
person  may  serve  at  the  same  time  as  a 
management  official  of  two  or  more 
depository  organizations  if  one  of  the 
depository  organizations  (or  an  affiUate 
thereof)  is  a  newly  chartered 
organization,  subject  to  the  following 
conditions: 

(i)  The  relationship  is  necessary  to 
provide  management  or  operating 
expertise  to  the  newly  created 
organization; 

(ii)  No  interlocking  relationship 
permitted  by  this  subparagr  aph  shall 
continue  for  more  than  two  years  after 
the  newly  chartered  organization 
commences  business;  and 

(iii)  Other  conditions  in  addition  to  or 
in  lieu  of  the  foregoing  may  be  imposed 
by  the  appropriate  Federal  supervisory 
agency  in  any  specific  case. 

(3)  Conditions  endangering  safety  or 
soundness.  A  person  may  sen'e  at  the 
same  time  as  a  management  official  of 
two  or  more  depositoiy  organizations 
(or  affihates  thereof)  if  one  of  the 
depository  organizations  faces 
conditions  endangering  the 
organization's  safety  or  soundness. 
Provided: 

(i)  The  relationship  is  necessary  to 
provide  management  or  operating 
expertise  to  the  organization  facing 
conditions  endangering  safety  or 
soundness;  and 

(ii)  Other  conditions  in  addition  to  or 
in  lieu  of  the  foregoing  may  be  imposed 
by  the  appropriate  Federal  supervisory 
agency  in  any  specific  case. 
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(4)  Organization  sponsoring  credit 
union.  A  management  ofBcial  of  a 
depository  organization  or  its  affiliate 
may  serve  at  the  same  time  as  a 
management  official  of  a  federally- 
insured  credit  imion  that  is  sponsored 
by  the  depository  organization  or  its 
affiliate  primarily  to  serve  employees  of 
the  depository  orsanization. 

(5)  Loss  of  management  officials  due 
to  changes  in  circumstances.  If  a 
depository  organization  is  likely  to  lose 
30  percent  or  more  of  its  directors  or  of 
its  total  management  ofHcials  due  to  a 
change  in  circumstances  described  in 

S  563f.6  of  this  part  the  affected 
management  officials  may  continue  to 
serve  in  excess  of  the  time  periods 
specified  in  such  section,  provided  that 

(i)  The  depository  organization's 
prospective  loss  of  management  officials 
or  directors  u-ill  be  disruptive  to  the 
internal  management  of  the  depository 
organization; 

(ii)  The  depository  organization 
demonstrates  that,  absent  a  grant  of 
relief  in  accordance  with  paragraph 
(b)(5](i)  of  this  section,  30  percent  or 
more  of  either  its  directors  or 
management  officials  are  likely  to  sever 
their  interlocking  relationships  with  the 
depository  organization; 

(iii]  If  the  prospective  losses  of 
management  officials  resulted  from 
more  than  one  change  in  circumstances, 
such  changes  in  circumstances  must 
have  occurred  within  a  15-month  period; 
and 

(iv)  The  depository  organization 
develops  a  plan  for  the  orderly 
termination  of  service  by  each  such 
management  official  over  a  period  not 
longer  than  30  months  after  the  change 
in  circumstances  which  caused  the 
person's  service  to  become  prohibited 
(but  if  the  loss  of  management  officials 
is  the  result  of  more  than  one  change  in 
circumstances,  the  30-month  period  is 
measured  from  the  first  change  in 
circumstances). 

Other  conditions  in  addition  to  or  in  lieu 
of  the  foregoing  may  be  imposed  by  the 
Federal  supervisory  agency.  In 
evaluating  requests  made  pursuant  to 
paragraph  (bl[5)  of  this  section,  the 
Federal  supervisory  agency  will 
presume  that  a  director  who  also  is  a 
paid,  full-time  employee  of  the 
depository  organization,  absent  unusual 
circumstances,  will  not  resign  from  the 
position  of  director  with  that  depository 
organization.  This  presumption  may, 
however,  be  rebutted  by  a  showing  that 
such  unusual  circumstances  exist 

(c)  Interlocking  relationships 
permitted  pursuant  to  Federal  Deposit 
Insurance  Act  A  management  official  or 
prospective  management  official  of  a 


depository  organization  may  enter  into 
an  otherwise  prohibited  interlocking 
relationship  with  another  depository 
organization  for  a  period  of  up  to  ten 
years  if  such  relationship  is  approved  by 
the  Federal  Deposit  Insurance 
Corporation  pursuant  to  section 
13(k)(l)(A)(v)  of  the  Federal  Deposit 
Insurance  Act  as  amended  (12  U.S.C. 
1823(k)(l)(A)(v)). 

(d)  Diversified  savings  and  loan 
holding  company.  Notwithstanding 
S  563f.3  of  this  part  a  person  who  serves 
as  a  management  official  of  a  depository 
organization  and  of  a  nondepository 
organization  (or  any  subsidiary  thereof) 
is  not  prohibited  from  continuing  the 
interlocking  service  when  the 
nondepository  organization  becomes  a 
diversified  savings  and  loan  holding 
company  as  that  term  is  defined  in 
section  10(a)(1)(F)  of  the  Home  Owners' 
Loan  Act  of  1933  (12  U.S.C. 
1467a(a)(l)(F))  and  12  CFR  583.11  and 
may  continue  to  serve  until  November 
10, 1993,  despite  the  occurrence  of  any 
changes  in  circumstances,  whether  or 
not  those  changes  in  circimistances 
occurred  prior  to  November  30, 1983. 

S  563f.5    Grandfattwrvd  intailocking 
relationships. 

A  person  whose  interlocking  service 
in  a  position  as  a  management  official  of 
two  or  more  depository  organizations 
began  prior  to  November  10, 1978,  and 
was  not  immediately  prior  to  that  date 
in  violation  of  section  8  of  the  Clayton 
Act  (15  U.S.C  19)  is  not  prohibited  from 
continuing  to  serve  in  such  interlocking 
positions  until  November  10, 1993.  Any 
management  official  who  has  been 
required  to  terminate  or  who  has 
terminated  service  in  one  or  more  such 
interlocking  positions  as  a  result  of  a 
merger,  acquisition,  consolidation  or 
es'abUshment  of  offices  that  was 
formerly  defined  as  a  change  in 
circumstances  in  12  CFR  563f.6(a)  (1981) 
is  not  prohibited  from  continuing  or 
resuming  such  service  until  November 
10, 1993. 

S  S63f .6    Ctttingt*  In  circumttancea. 

(a)  Nongrandfathered  interlocks.  If  a 
person's  service  as  a  management 
official  is  not  grandfathered  under 
(  563f.5  of  this  part  that  person's  service 
must  be  terminated  if  a  change  in 
circimistances  causes  such  service  to 
become  prohibited.  Such  a  change  may 
include,  but  is  not  limited  to,  an  increase 
in  asset  size  of  an  organization  due  to 
natural  growth;  a  change  in  relevant 
metropolitan  statistical  area  or 
community  boundaries,  or  the 
designation  of  a  new  relevant 
metropolitan  statistical  area;  an 
acquisition,  merger,  or  consolidation  by 


the  depository  organization;  the 
establishment  of  an  office;  or  a 
disaffiliation. 

(b)  Grace  period.  If  a  person's 
nongrandfathered  service  as  a 
management  official  becomes  prohibited 
under  paragraph  (a)  of  this  section,  the 
person  may  continue  to  serve  as  a 
management  official  of  all  organizations 
involved  in  the  prohibited  interlocking 
relationship  until  15  months  after  the 
date  on  which  the  change  in 
circumstances  that  caused  the  interlock 
to  become  prohibited  occurred,  unless 
the  appropriate  Federal  supervisory 
agency  or  agencies  take  affirmative 
action  in  an  individual  case  to  establish 
a  shorter  period. 

S  563f  .7    Delegation  of  autt>Of1ty  to  grant 
exemptions  artd  extenelona  of  time. 

The  District  Director  may  grant  or 
withhold  exemptions  under  %  56of.4  of 
this  part  with  the  exceptions  of 
SS  563f.4(a)(7).  (a)(8)  and  (a)(9).  and 
extensions  of  time  under  S  563f.6  of  this 
part  provided  the  exemption  or 
extension  request  does  not  present  a 
significant  issue  of  law  or  poUcy  and 
would  not  establish  a  precedent  of 
national  significance.  Exemptions  under 
§S  563f.4(aj(7),  (aKS)  and  (a)(9)  of  this 
part  may  be  granted,  withheld,  or 
terminated  by  the  Senior  Deputy 
Director  for  Supervision  (Operations), 
with  the  concurrence  of  the  Chief 
Counsel,  or  their  respective  designees, 
provided  the  exemption  request  or 
termination  does  not  present  a 
significant  issue  of  law  or  policy  and 
would  not  establish  a  precedent  of 
national  significance.  Exemptions  under 
any  paragraph  of  S  563f.4  of  this  part 
shall  be  granted  under  this  delegated 
authority  if  all  relevant  conditions 
specified  in  that  paragraph,  if  any,  are 
met  Extensions  under  S  563f.6  of  this 
part  shall  be  granted  unless  the  District 
Director  determines  that  the  extension 
would  be  so  contrary  to  the  best 
interests  of  the  depository  institutions  as 
to  outweigh  the  disruption  caused  by  the 
earlier  departure  of  management 
officials  in  interlocking  relationships. 
For  applications  not  approved,  the 
District  Director,  or  the  Senior  Deputy 
Director  for  Supervision  (Operations),  as 
the  case  may  be,  shall  give  the  applicant 
prompt  notice,  in  writing,  citing  the 
specific  basis  for  disapproval.  Except  as 
noted  below,  applications  made 
pursuant  to  this  section  should  be 
submitted  to  the  District  Director  for  the 
District  that  has  supervisory 
responsibility  over  the  depository 
institution  or  depository  holding 
company  wherein  the  management 
official  is,  or  would  be,  in  a  prohibited 
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management  interlock  position. 
Applications  made  pursuant  to 
$S  563f.4(a)(7),  (a)(8)  and  (a)(9)  of  this 
part  shall  be  filed  concurrently  as 
follows:  one  copy  with  the  Secretariat, 
Office  of  Thrift  Supervision,  1700  G 
Street  NW..  Washington,  DC  20552, 
labeled  "Dockets  Copy;"  one  (manually 
executed)  copy  with  the  Chief  Counsel, 
Corporate  and  Securities  Division, 
Office  of  Thrift  Supervision.  1700  C 
Street  NW.,  Washington,  DC  20552;  one 
copy  with  the  Senior  Deputy  Director  for 
Supervision  (Operations).  Office  of 
Thrift  Supervision,  1700  G  Street  NW., 
Washington,  DC  20552;  and  one  copy 
with  the  District  Director  for  the  district 
that  has  supervisory  responsibility  over 
the  savings  and  loan  holding  company 
wherein  the  management  official  is.  or 
would  be.  in  a  prohibited  management 
interlock  position. 

§  563f .8    Enforcement 

The  Office  of  Thrift  Supervision 
administers  and  enforces  the  Interlocks 
Act  with  respect  to  savings  associations, 
savings  and  loan  holding  companies, 
and  their  affihates,  and  in  addition  to 
the  other  remedies  and  sanctions 
available  under  applicable  law.  may 
refer  the  case  of  a  prohibited 
interlocking  relationship  involving  any 
such  organization,  regardless  of  the 
nature  of  any  other  organization 
involved  in  die  prohibited  relationship, 
to  the  Attorney  General  of  the  United 
States  to  enforce  compliance  with  the 
Interlocks  Act  and  this  part.  If  an 
affiliate  of  a  savings  association  or  a 
savings  and  loan  holding  company  is 
primarily  subject  to  the  regulation  of 
another  Federal  supervisory  agency, 
then  the  Office  of  Thrift  Supervision 
does  not  administer  and  enforce  the 
Interlocks  Act  with  respect  to  that 
affiliate. 

PART  S63g— SECURITIES  OFFERINGS 

Sec. 

563g.l    Detinitions. 

563g.2    Offering  circular  requirement. 

563g.3    Exemptions. 

563g.4    Non-public  offering. 

563g.5    Filing  and  signature  requirements. 

563g.6    Effective  date. 

563g.7    Form,  content  and  accounting. 

563g.8    Use  of  the  o^ering  circular. 

563g.9    Escrow  requirement 

S63g.l0    Unsafe  or  unsound  practices. 

S63g.ll    Withdrawal  or  abandonment. 

5e3g.l2    Securities  sale  report 

563g.l3    Public  disclosure  and  confidential 

treatment 
563g.l4    Waiver. 
563g.l5    Requests  for  interpretive  advice  or 

waiver. 
S63g.l6    Delayed  or  continuous  offering  ano 

sale  of  securities. 


563g.l7    Direct  sales  of  securities  at  an 

office. 
S63g.l8    Current  and  periodic  reports. 
563g.l9    Approval  of  the  security. 
563g.20    Form  for  securities  sale  report 
563g.21    Filing  of  copies  of  offering  circulars 

in  certain  exempt  offerings. 
S63g.22    Delegation  of  authority. 

Authority:  Sec.  3.  as  added  by  sec  301, 103 
Stat.  278  (12  U.S.C.  1462a);  sec.  4.  as  added  by 
sec.  301. 103  Stat  280  (12  U.S.C.  1463):  sec.  5. 
48  Stat  132,  as  amended  (12  U.S.C.  1464); 
sees.  3(b],  12-14. 16.  23.  48  Stat  882,  892,  694- 
696, 901.  as  amended  (15  U.S.C.  78c(b].  787,  m, 
n,  p,  w). 

§563g.1    Definitions. 

(a)  For  purposes  of  this  part  the 
following  definitions  apply: 

(1)  Accredited  investor  means  the 
same  as  in  Commission  Rule  501(a)  (17 
CFR  230.501(a))  under  the  Securities  Act 
and  includes  any  savings  association. 

(2)  Commission  means  the  Securities 
and  Exchange  Commission. 

(3)  Dividend  or  interest  reinvestment 
plan  means  a  plan  which  is  offered 
solely  to  existing  security  holders  of  the 
savings  association  which  allows  such 
persons  to  reinvest  dividends  or  interest 
paid  to  them  on  securities  issued  by  the 
savings  association,  and  which  also  may 
allow  additional  cash  amounts  to  be 
contributed  by  the  participants  in  the 
plan,  provided  that  the  securities  to  be 
issued  are  newly  issued,  or  are 
purchased  for  the  account  of  plan 
participants,  at  prices  not  in  excess  of 
current  market  prices  at  the  time  of 
purchase,  or  at  prices  not  in  excess  of  an 
amount  determined  in  accordance  with 

a  pricing  formula  specified  in  the  plan 
and  based  upon  average  or  current 
market  prices  at  the  time  of  purchase. 

(4)  Employee  benefit  plan  means  any 
purchase,  savings,  option,  rights,  bonus, 
ownership,  appreciation,  profit  sharing, 
thrift  incentive,  pension  or  similar  plan 
solely  for  officers,  directors  or 
employees. 

(5)  Exchange  Act  means  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a- 
78jj). 

(6)  Filing  date  means  the  date  on 
which  a  document  is  actually  received 
during  business  hours,  9:00  a.m.  to  5:00 
p.m.  Eastern  Standard  Time,  by  the 
Chief  Coimsel,  Corporate  and  Securities 
Division,  Office  of  Thrift  Supervision, 
1700  G  Street  NW.,  Washington,  DC 
20552.  However  if  the  last  date  on  which 
a  document  can  be  accepted  falls  on  a 
Saturday.  Sunday,  or  holiday,  such 
document  may  be  filed  on  the  next 
business  day. 

(7)  Issuer  means  a  savings  association 
which  issues  or  proposes  to  issue  any 
security, 

(8)  Offer,  "Sale"  or  "sell"  For 
purposes  of  this  part  die  term  "offer," 


"offer  to  sell"  or  "offer  for  sale"  shall 
include  every  attempt  or  offer  to  dispose 
of,  or  solicitation  of  an  offer  to  buy,  a 
security  or  interest  in  a  security,  for 
value.  However,  these  terms  sTiall  not 
include  preliminary  negotiations  or 
agreements  between  an  issuer  and  any 
underwriter  or  among  underwriter;  who 
are  or  are  to  be  in  privity  of  contract 
with  the  issuer.  "Sale"  and  "sell" 
includes  every  contract  to  sell  or 
otherwise  dispose  of  a  seouity  or 
interest  in  a  security  for  value.  Every 
offer  or  sale  of  a  warrant  or  right  to 
purchase  or  subscribe  to  another 
security  of  the  same  .or  another  issuer, 
as  well  as  every  sale  or  offer  of  a 
security  which  gives  the  holder  a 
present  or  future  right  or  privilege  to 
convert  the  security  into  another 
security  of  the  same  or  another  issuer, 
includes  an  offer  and  sale  of  the  other 
security  only  at  the  time  of  the  offer  or 
sale  of  the  warrant  or  right  or 
convertible  security;  but  neither  the 
exercise  of  the  right  to  purchase  or 
subscribe  or  to  convert  nor  the  issuance 
of  securities  pursuant  thereto  is  an  offer 
or  sale. 

(9)  Person  means  the  same  as  in 

S  563b.2(a)(27)  of  this  subchapter,  and 
includes  a  savings  association. 

(10)  Purchase  and  buy  mean  the  same 
as  in  S  563b.2(a)(29)  of  this  subchapter. 

(11)  Savings  association  has  the  same 
meaning  as  in  part  561  of  this 
subchapter,  and  includes  a  federally- 
chartered  savings  association  in 
organization  under  tliis  chapter,  and  a 
state-chartered  savings  association  in 
organization  which  is  granted 
conditional  approval  of  insurance  of 
accounts  by  the  Federal  Deposit 
Insurance  Corporation.  In  addition,  for 
purposes  of  S  563g.2  of  this  part, 
"savings  association"  includes  any 
underwriter  participating  in  the 
distribution  of  securities  of  a  savings 
association. 

(12)  Securities  Act  means  the 
Securities  Act  of  1933  (15  U.S.C  77a- 
77aa). 

(13)  Security  ipeans  any  non- 
withdrawable  abcount  note,  stock, 
treasury  stock,  bond,  debentiire, 
evidence  of  indebtedness,  certificate  of 
interest  or  participation  in  any  profit- 
sharing  agreement  collateral-trast 
certificate,  preorganization  or 
subscription,  transferable  share, 
investment  contract  voting  trust 
certificate  or,  in  general,  any  interest  or 
instrument  commonly  known  as  a 
"security,"  or  any  certificate  of  interest 
or  participation  in.  temporary  or  interim 
certificate  for,  receipt  for,  guarantee  ot 
or  warrant  or  right  to  subscribe  to  or 
purchase  any  of  the  foregoing,  except 
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that  a  "security"  shall  not  include  an 
account  insured,  in  whole  or  in  part  by 
the  Federal  Deposit  Insurance 
Corporation.  Nothing  in  this  part  shall 
affect  the  applicability  of  I  563.10  of  this 
subchapter. 

(14)  Underwriter  means  any  person 
who  has  purchased  from  an  issuer  with 
a  view  to,  or  offers  or  sells  for  an  issuer 
in  connection  with,  the  distribution  of 
any  security,  or  participates  or  has  a 
participation  in  the  direct  or  indirect 
underwriting  of  any  such  undertaking; 
but  such  term  shall  not  include  a  person 
whose  interest  is  limited  to  a 
commission  from  an  underwriter  or 
dealer  not  in  excess  of  the  usual  and 
customary  distributors*  or  sellers' 
commission  and  such  term  shall  also  not 
include  any  person  who  has  continuaUy 
held  the  seciuities  being  transferred  for 
a  period  of  two  (2)  consecutive  years 
provided  that  the  securities  sold  in  any 
one  (1)  transaction  shall  be  less  than  ten 
percent  (10%)  of  the  issued  and 
outstanding  securities  of  the  same  class. 
The  following  shall  apply  for  the 
purpose  of  determining  the  period 
securities  have  been  held: 

(i)  Stock  dividends,  splits  and 
recapitalizations.  Seoirities  acquired 
from  the  issuer  as  a  dividend  or 
pursuant  to  a  stock,  split,  reverse  split  or 
recapitalization  shall  be  deemed  to  have 
been  acquired  at  the  same  time  as  the 
securities  on  which  the  dividend  or,  if 
more  than  one,  the  initial  dividend  was 
paid,  the  securities  involved  in  the  split 
or  reverse  split,  or  the  securities 
surrendered  in  connection  with  the 
recapitalization. 

(ii)  Conversions.  If  the  securities  sold 
were  acquired  from  the  issuer  for 
consideration  consisting  solely  of  other 
secxirities  of  the  same  issuer 
surrendered  for  conversion,  the 
securities  so  acquired  shall  be  deemed 
to  have  been  acquired  at  the  same  time 
as  the  securities  surrendered  for 
conversion. 

(iii)  Contingent  issuance  of  securities. 
Securities  acquired  as  a  con^jlgent 
payment  of  the  purchase  price  of  an 
equity  interest  in  a  business,  or  the 
assets  of  a  business,  sold  to  the  issuer  or 
an  affiliate  of  the  issuer  shall  be  deemed 
to  have  been  acquired  at  the  time  of 
such  sale  if  the  issuer  was  then 
committed  to  issue  the  securities  subject 
only  to  conditions  other  than  the 
payment  of  further  consideration  for 
such  securities.  An  agreement  entered 
into  in  connection  with  any  such 
purchase  to  remain  in  the  employment 
of,  or  not  to  compete  with,  the  issuer  or 
afBliate  or  the  rendering  of  services 
pursiiant  to  such  agreement  shall  not  be 
deemed  to  be  the  payment  of  furthCT 
consideration  for  such  securities. 


(iv)  Pledged  securities.  Seciirities 
which  are  bona  fide  pledged  by  any 
person  other  than  the  issuer  when  sold 
by  the  pledgee,  or  by  a  purchaser,  after 
a  default  in  the  obligation  secured  by 
the  pledge,  shall  be  deemed  to  have 
been  acquired  when  they  were  acquired 
by  the  pledgor,  except  that  if  the 
securities  were  pledged  without 
recourse  they  shall  be  deemed  to  have 
been  acquired  by  the  pledgee  at  the  time 
of  the  pledge  or  by  the  purchaser  at  the 
time  of  purchase. 

(v)  Gifts  of  securities.  Securities 
acquired  from  any  person,  other  than  the 
issuer,  by  gift  shall  be  deemed  to  have 
been  acquired  by  the  donee  when  they 
were  acquired  by  the  donor. 

(vi)  Trusts.  Securities  acquired  from 
the  settler  of  a  trust  by  the  trust  or 
acquired  from  the  trust  by  the 
beneficiaries  thereof  shaU  be  deemed  to 
have  been  acquired  when  they  were 
acquired  by  the  settler. 

(vii)  Estates.  Securities  held  by  the 
estate  of  a  deceased  person  or  acquired 
from  such  an  estate  by  the  beneficiaries 
thereof  shall  be  deemed  to  have  been 
acquired  when  they  were  acquired  by 
the  deceased  person,  except  that  no 
holding  period  is  required  if  the  estate  is 
not  an  affiliate  of  the  issuer  or  if  the 
securities  are  sold  by  a  beneficiary  of 
the  estate  who  is  not  such  an  affiliate. 

(viii)  Exchange  traiteactiona.  A  person 
receiving  securities  in  a  transaction 
involving  an  exchange  of  the  securities 
of  one  issuer  for  seciuities  of  another 
issuer  shall  be  deemed  to  have  acquired 
the  securities  received  when  such 
person  acquired  the  securities 
exchanged. 

(b)  A  term  not  defined  in  this  part  but 
defined  in  another  part  of  this 
subchapter,  when  used  in  this  part,  shall 
have  the  meanings  given  in  such  other 
part,  unless  the  context  otherwise 
requires. 

(c)  When  used  in  the  rules, 
regulations,  or  forms  of  the  Commission 
referred  to  in  this  part,  the  term 
"Commission"  shall  be  deemed  to  refer 
to  the  Office,  the  term  "registrant"  shall 
be  deemed  to  refer  to  an  issuer  defined 
in  this  part,  and  the  term  "registration 
statement"  or  "prospectus"  shall  be 
deemed  to  refer  to  an  offering  circular 
filed  under  this  part  unless  the  context 
otherwise  requires. 

S  S63g.2    Offering  dreuiar  rsqutrsmwit 

(a)  General.  No  savings  association 
shall  offer  or  sell,  directly  or  indirectly, 
any  security  issued  by  it  unless: 

(1)  The  offer  or  sale  is  accompanied  or 
preceded  by  an  offering  circular  n^ch 
includes  the  information  required  by  this 
part  and  which  has  been  filed  and 


declared  effecti've  pursuant  to  this  part 
or 

(2]  An  exemption  is  available  imder 
this  part. 

(b)  Communications  not  deemed  an 
offer.  The  following  communications 
shall  not  be  deemed  an  offer  under  this 
sectioiu 

(1)  Prior  to  filing  an  offering  circular, 
any  notice  of  a  proposed  offering  which 
satisfies  the  requirements  of 
Commission  Rule  135  (17  CFR  230.135) 
under  the  Securities  Act 

(2)  Subsequent  to  filing  an  offering 
circular,  any  notice  dnnilar, 
advertisement  letter,  or  other 
communication  published  or  transmitted 
to  any  person  which  satisfies  the 
requirements  of  Commission  Rule  134 
(17  CFR  230.134)  under  the  Securities 
Act  and 

(3)  Oral  offers  of  securities  covered  by 
an  offering  circular  made  after  filing  the 
offering  circular  with  the  Office. 

(c)  Preliminary  offering  circular. 
Notwithstanding  paragraph  (a)  of  this 
section,  a  preliminary  offering  circular 
may  be  used  for  an  offer  of  any  security 
prior  to  the  effective  date  of  the  offering 
circular  if: 

(1)  The  preliminary  offering  circular 
has  been  filed  pursuant  to  this  part 

(2)  The  preliminary  offering  circular 
includes  the  information  required  by  this 
part  except  for  the  omission  of 
information  relating  to  offering  price, 
discounts  or  commissions,  amount  of 
proceeds,  conversion  rates,  call  prices, 
or  other  matters  dependent  on  the 
offering  price;  and 

(3)  The  offering  circular  declared 
effective  by  the  Office  is  furnished  to 
the  purchaser  prior  to,  or  simultaneously 
with,  the  sale  of  any  such  security. 

S563g.3    Exemptions. 

The  offering  circular  requirement  of 
§  563g.2  of  this  part  shall  not  apply  to  an 
issuer's  offer  or  sale  of  securities: 

(a)  Complying  with  the  requirements 
for  retail  repurchase  agreements  of 

§  563.84  of  this  subchapter,  except 
where  the  issuer  has  a  regulatory  capital 
deficiency  under  that  section. 

(b)  Exempt  from  registration  under 
either  section  3(a)  or  section  4  of  the 
Securities  Act  but  only  by  reason  of  an 
exemption  other  than  section  3(a)(5)  {for 
regulated  savings  associations),  and 
section  3(a)(ll)  (for  intrastate  offerings) 
of  the  Securities  Act 

(c)  In  a  conversion  from  the  mutual  to 
the  stock  form  of  organization  pursuant 
to  part  563b  of  this  subchapter,  except 
for  a  supervisory  conversion  undertaken 
pursuant  to  subpart  C  of  part  563b  of 
this  subchapter 


(d)  In  a  non-public  offering  which 
satisfies  the  requirements  of  \  563g.4  of 
this  part 

(e)  That  are  debt  securities  issued  in 
denominations  of  $100,000  or  more, 
which  are  fully  collateralized  by  cash, 
any  security  issued,  or  guaranteed  as  to 
principal  and  interest  by  the  United 
States,  the  Federal  Home  Loan  Mortgage 
Corporation,  Federal  National  Mortgage 
Association,  Government  National 
Mortgage  Association  or  by  interests  in 
mortgage  notes  secured  by  real  property; 

(f)  Distributed  exclusively  abroad  to 
foreign  nationals:  Provided,  That  (1)  the 
offering  is  made  subject  to  safeguards 
reasonably  designed  to  preclude 
distribution  or  redistribution  of  the 
securities  within,  or  to  nationals  of,  the 
United  States,  and  (2)  such  safeguards 
include,  without  limitation,  measures 
that  would  be  sufficient  to  ensure  that 
registration  of  the  securities  would  not 
be  required  if  the  securities  were  not 
exempt  under  the  Securities  Act  or 

(g)  To  its  officers,  directors  or 
employees  pursuant  to  an  employee 
benefit  plan  or  a  dividend  or  interest 
reinvestment  plan,  and  provided  that 
any  sudi  plan  has  been  approved  by  the 
majority  of  shareholders  present  in 
person  or  by  proxy  at  an  annual  or 
special  meeting  of  the  shareholders  of 
the  savings  association. 

$5630.4    Noivpublic  off ering. 

Offers  and  sales  of  securities  by  an 
issuer  that  satisfy  the  conditions  of 
paragraph  (a)  or  (b]  of  this  section  and 
the  requirements  of  paragraphs  (c)  and 
(d)  of  this  section  shall  be  deemed  to  be 
transactions  not  involving  any  public 
offering  within  the  meaning  of  section 
4(2)  of  the  Securities  Act  and  §  S 
563g.3(b)  and  563g.3(d)  of  this  part. 
However,  an  issuer  shall  not  be  deemed 
to  be  not  in  compliance  with  the 
provisions  of  this  section  solely  by 
reason  of  making  an  untimely  filing  of 
the  notice  required  to  be  filed  by 
paragraph  (c)  of  this  section  so  long  as 
the  notice  is  actually  filed  and  all  other 
conditions  and  requirements  of  this 
section  are  satisfied. 

(a)  Regulation  D.  The  offer  and  sale  of 
all  securities  in  the  transaction  satisfies 
the  Commission's  Regulation  D  (17  CFR 
230.501-230.506),  except  for  the  notice 
requirements  of  Commission  Rule  503  (7 
CFll  230.503)  and  the  limitations  on 
resale  in  Commission  Rule  502(d)  (17 
CFR  230.502(d]]. 

(b)  Sales  to  35  persons.  The  offer  and 
sale  of  all  securities  in  the  transaction 
satisfies  each  of  the  following 
conditions: 

(1)  Sales  of  the  security  are  not  made 
to  more  than  35  persons  during  the 
offering  period,  as  determined  under  the 


integration  provisions  of  Conunission 
Rule  502(a)  (17  CFR  230.502(a)).  lie 
number  of  purchasers  referred  to  above 
is  exclusive  of  any  accredited  investor, 
officer,  director  or  affiliate  of  the  issuer. 
For  purposes  of  paragraph  (b)  of  this 
section,  a  husband  and  wife  (together 
with  any  custodian  or  trustee  acting  for 
the  account  of  their  minor  children)  are 
coutited  as  one  person  and  a 
partnership,  corporation  or  other 
organization  which  was  not  specifically 
formed  for  the  purpose  of  purchasing  the 
security  offered  in  reliance  upon  this 
exemption,  is  counted  as  one  person. 

(2)  All  purchasers  either  have  a 
preexisting  personal  or  business 
relationship  with  the  issuer  or  any  of  its 
officers,  directors  or  controlling  persons, 
or  by  reason  of  their  business  or 
financial  experience  or  the  business  or 
financial  experience  of  their 
professional  advisors  who  are 
unaffiliated  with  and  who  are  not 
compensated  by  the  issuer  or  any 
affiliate  or  selling  agent  of  the  issuer, 
directiy  or  indirectly,  could  reasonably 
be  assumed  to  have  the  capacity  to 
protect  their  own  interests  in  coimection 
with  the  transaction. 

(3)  Each  purchaser  represents  that  the 
purdiaser  is  purchasing  for  the 
purchaser's  own  account  (or  a  trust 
accoimt  if  the  purchaser  is  a  trustee)  and 
not  with  a  view  to  or  for  sale  in 
cormection  with  any  distribution  of  the 
security. 

(4)  The  offer  and  sale  of  the  secxirity  is 
not  accomplished  by  the  publication  of 
any  advertisement 

(c)  Filii\g  of  notice  of  sales.  Within  30 
days  after  the  first  sale  of  the  securities, 
every  six  months  after  the  first  sale  of 
the  securities  and  not  later  than  30  days 
after  the  last  sale  of  securities  in  an 
offering  pursuant  to  this  section,  the 
issuer,  shall  file  with  the  Office  a  report 
describing  the  results  of  the  sale  of 
securities  as  required  by  S  563g.l2(b)  of 
this  part 

(d)  Limitation  on  resale.  The  issuer 
shall  exercise  reasonable  care  to  assure 
that  the  purchasers  of  the  securities  are 
not  underwriters  within  the  meaning  of 
{  563g.l(a)(14)  of  this  part  which 
reasonable  care  shall  include,  but  not  be 
limited  to,  the  following: 

(1)  Reasonable  inquiry  to  determine  if 
the  purchaser  is  acquiring  the  securities 
for  the  purchaser  or  for  other  persons; 

(2)  Written  disclosure  to  each 
purdiaser  prior  to  the  sale  that  the 
securities  are  not  offered  by  an  offering 
circular  filed  with,  and  declared 
effective  by,  the  Office  pursuant  to 

8  563g.2  of  this  part  but  instead  are 
being  sold  in  reUance  upon  the 
exemption  from  the  offering  circular 


requirement  provided  for  by  this  section; 
and 

(3)  Placement  of  a  legend  on  the 
certificate,  or  other  document 

evidencing  the  securities,  indicating  that 
the  securities  have  not  been  offered  by 
an  offering  circular  filed  with,  and 
declared  effective  by,  the  Office  and 
that  due  care  should  be  taken  to  ensure 
that  the  seller  of  the  securities  is  not  an 
underwriter  within  the  meaning  of 
S  563g.l(a)(14)  of  this  part 

$5639.5    FIHng  and  signaturs 
requirements. 

(a)  Procedures.  An  offering  circular, 
amendment  notice,  report  or  other 
document  required  by  this  part  shall 
unless  otherwise  indicated,  be  filed  in 
accordance  with  the  requirements  of 
S  563b.8(e)(l),  (e)(3)  and  (e)(4),  (f) 
through  (q),  cmd  (s),  of  this  subchapter. 

(b)  Number  of  copies.  (1)  Unless 
otherwise  required,  any  filing  under  this 
part  shall  include  10  copies  of  the 
dociunent  to  be  filed  with  the  Office,  as 
follows: 

(i)  Seven  copies,  which  shall  include 
one  manually  signed  copy  with  exhibits, 
three  conformed  copies  with  exhibits, 
and  three  conformed  copies  without 
exhibits,  to  the  Chief  Counsel,  Corporate 
and  Securities  Division;  and 

(ii)  Three  copies,  which  shall  include 
one  manually  signed  copy  with  exhibits 
and  two  conformed  copies  without 
exhibits,  to  the  District  Director. 

(2)  Within  five  days  after  the  effective 
date  of  an  offering  circular  or  the 
commencement  of  a  public  offering  after 
the  effective  date,  whichever  occurs 
later,  25  copies  of  the  offering  circular 
used  shall  be  filed  with  the  Office,  as 
follows:  22  copies  to  the  Chief  Counsel 
Corporate  and  Securities  Division,  and 
three  copies  to  the  District  Director. 

(3)  After  the  effective  date  of  an 
offering  circular,  an  offering  circular 
which  varies  from  the  form  previously 
filed  shall  not  be  used,  unless  it  includes 
only  non-material  supplemental  or 
additional  information  and  until  10 
copies  have  been  filed  with  the  Office  in 
the  maimer  required. 

(c)  Signature.  (1)  Any  offering  circular, 
amendment  or  consent  filed  with  the 
Office  pursuant  to  this  part  shall  include 
an  attached  manually  signed  signature 
page  which  authorizes  the  filing  and  has 
been  signed  by: 

(i)  The  issuer,  by  its  duly  authorized 
representative; 

(ii)  The  issuer's  principal  executive 
officer 

(iii)  The  issuer's  principal  financial 
officer 

(iv)  The  issuer's  principal  accounting 
officer,  and 
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(v)  At  least  a  majority  of  the  issuer's 
directors. 

(2)  Any  other  document  filed  pursuant 
to  this  part  shall  be  signed  by  a  person 
authorized  to  do  so. 

(3)  At  least  one  copy  of  every 
dociunent  filed  pursuant  to  this  part 
shall  be  manually  signed,  and  every 
copy  of  a  document  filed  shall: 

(i)  Have  the  name  of  each  person  who 
signs  typed  or  printed  beneath  the 
signature; 

(ii)  State  the  capacity  or  capacities  in 
which  the  signature  is  provided: 

(iii)  Provide  the  name  of  each  director 
of  the  issuer,  if  a  majority  of  directors  is 
required  to  sign  the  docimient;  and 

(iv)  With  regard  to  any  copies  not 
manually  signed,  bear  t3^d  or  printed 
signatures. 

S5630.S    Effectlv*  data. 

(a)  Except  as  provided  for  in 
paragraph  (d)  of  this  section,  an  offering 
cirailar  filed  by  a  savings  association 
shall  b«  deemed  to  be  automatically 
declared  effective  by  the  Office  on  the 
twentieth  day  after  filing  or  on  such 
earlier  date  as  the  Office  may  determine 
for  good  cause  shown. 

(b)  If  any  amendment  is  filed  prior  to 
the  effective  date,  the  offering  circular 
shall  be  deemed  to  have  been  filed 
when  such  amendment  was  filed. 

(c)  The  ]>eriod  until  automatic 
effectiveness  under  this  section  shall  be 
stated  at  the  bottom  of  the  facing  page 
of  the  Form  OC  or  any  amendment 

(d)  The  effectiveness  will  be  delayed 
if  a  duly  authorized  amendment, 
telegram  confirmed  in  writing,  or  letter 
states  that  the  effective  date  is  delayed 
until  a  further  amendment  is  filed 
specifically  stating  that  the  offering 
circular  will  become  effective  in 
accordance  with  this  section. 

(e)  An  amendment  filed  after  the 
effective  date  of  the  offering  circular 
shall  become  effective  on  such  date  as 
the  Office  may  determine. 

(0  If  it  appears  to  the  Office  at  any 
time  that  the  offering  circular  includes 
any  untrue  statement  of  a  material  fact 
or  omits  to  state  any  material  fact 
required  to  be  stated  therein  or 
necessary  to  make  the  statements 
therein  not  misleading,  then  the  Office 
may  pursue  any  remedy  it  is  authorized 
to  pursue  imder  section  5(d)  of  the  Home 
Owners'  Loan  Act  of  1933,  as  amended 
(12  U.S.C.  1464(d))  or  section  8  of  the 
Federal  Deposit  Insurance  Act  as 
amended  (12  U.S.C  1818],  including,  but 
not  limited  to,  institution  of  cease-and- 
desist  proceedings. 


S  563g.7    Fonii,  contwrt,  and  accounting. 

(a)  Form  and  content.  Any  offering 
circular  or  amendment  filed  pursuant  to 
this  part  shall: 

(1)  Be  filed  under  cover  of  Form  OC, 
which  is  under  part  563b  of  this 
subchapter 

(2)  Comply  with  the  requirements  of 
Items  3  and  4  of  Form  OC  and  the 
requirements  of  all  items  of  the  form  for 
registration  (17  CFR  part  239)  that  the 
issuer  would  be  eligible  to  use  were  it 
required  to  register  the  securities  under 
the  Securities  Act 

(3)  Comply  with  all  item  requirements 
of  the  Form  S-1  (17  CFR  part  239)  for 
registration  under  the  Securities  Act  if 
the  association  issuing  the  securities  is 
not  in  compliance  with  the  Office's 
regulatory  capital  requirements  during 
the  time  the  offering  is  made; 

(4)  Where  a  form  specifies  that  the 
information  required  by  an  item  in  the 
Commission's  Regulation  S-K  (17  CFR 
part  229)  should  be  furnished,  include 
such  information  and  all  of  the 
information  required  by  Item  7  of  Form 
PS,  which  is  under  part  563b  of  this 
subchapter; 

(5)  Include  after  the  facing  page  of  the 
Form  OC  a  cross-reference  sheet  listing 
each  item  requirement  of  the  form  for 
registration  under  the  Securities  Act  and 
indicate  for  each  item  the  appUcable 
heading  or  subheading  in  the  offering 
circular  under  which  the  required 
information  is  disclosed; 

(6)  Include  in  part  II  of  the  Form  OC 
the  applicable  undertakings  required  by 
the  form  for  registration  under  the 
Securities  Act 

(7)  If  the  issuer  has  not  previously 
been  required  to  file  reports  pursuant  to 
section  13(a]  of  the  Exchange  Act  or 

\  563g.l8  of  this  part  include  in  part  II  of 
Form  OC  the  following  undertaking: 
"The  issuer  hereby  undertakes,  in 
connection  with  any  distribution  of  the 
offering  circular,  to  have  a  preliminary 
or  effective  offering  circular  including 
the  information  required  by  this  part 
distributed  to  all  persons  expected  to  be 
mailed  confirmations  of  sdle  not  less 
than  48  hours  prior  to  the  time  such 
confirmations  are  expected  to  be 
mailed;" 

(8)  In  offerings  involving  the  issuance 
of  options,  warrants,  subscription  rights 
or  conversion  rights  within  the  meaning 
of  S  563g.l(a)(8)  of  this  part  include  in 
part  II  of  Form  OC  an  undertaking  to 
provide  a  copy  of  the  issuer's  most 
recent  audited  financial  statements  to 
persons  exercising  such  options, 
warrants  or  rights  promptly  upon 
receiving  written  notification  of  the 
exercise  thereof, 

(9)  Include  as  supplemental 
information  and  not  as  part  of  the  Form 


OC  and  only  with  respect  to  de  novo 
offerings,  a  copy  of  the  application  for 
permission  to  organize  as  submitted  to 
the  Office  for  federally-chartered 
associations,  or  a  copy  of  the 
application  for  insurance  of  accounts  as 
submitted  to  the  Federal  Deposit 
Insurance  Corporation  for  state- 
chartered  associations;  and 

(10)  In  addition  to  the  information 
expressly  required  to  be  included  by  this 
section,  there  shall  be  added  such 
further  material  information,  if  any,  as 
may  be  necessary  to  make  the  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not 
misleading. 

(b)  Accounting  requirements.  To  be 
declared  effective  an  offering  circular  or 
amendment  shall  satisfy  the  accounting 
requirements  in  subpart  A  of  part  563c 
of  this  subchapter. 

1 5639.S    Ua«  of  tha  offering  circular. 

(a)  An  offering  circular  or  amendment 
declared  effective  by  the  Office  shall  not 
be  used  more  than  nine  months  after  the 
effective  date,  unless  the  information 
contained  therein  is  as  of  a  date  not 
more  than  16  months  prior  to  such  use. 

(b)  An  offering  circular  filed  under 
S  563g.5(b)(3)  of  this  part  shall  not 
extend  the  period  for  which  an  effective 
offering  circular  or  amendment  may  be 
used  under  paragraph  (c)  of  this  section. 

(c)  If  any  event  arises,  or  change  in 
fact  occurs,  after  the  effective  date  and 
such  event  or  change  in  fact 
individually  or  in  the  aggregate,  results 
in  the  offering  circular  containing  any 
untrue  statement  of  material  fact  or 
omitting  to  state  a  material  fact 
necessary  in  order  to  make  statements 
made  in  the  offering  circular  not 
misleading  under  the  circumstances, 
then  no  offering  circular,  which  has  been 
declared  effective  under  this  part  shall 
be  used  until  an  amendment  refiecting 
such  event  or  change  in  fact  has  been 
filed  with,  and  declared  effective  by,  the 
Office. 

§  563g.9    Escrow  requirement 

(a)  Any  funds  received  in  an  offering 
which  is  offered  and  sold  on  a  best 
efforts  all-or-none  condition  or  with  a 
minimum-maximum  amount  to  be  sold 
shall  be  held  in  an  escrow  or  similar 
separate  account  until  such  time  as  all 
of  the  securities  are  sold  with  respect  to 
a  best  efforts  all-or-none  offering  or  the 
stated  minimiun  amount  of  securities  are 
sold  in  a  minimum-maximum  offering. 

(b)  If  the  amount  of  securities  required 
to  be  sold  under  escrow  conditions  in 
paragraph  (a)  of  this  section  are  not  sold 
within  the  time  period  for  the  offering  as 
disclosed  in  the  offering  circidar.  all 
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funds  in  the  escrow  account  shall  be 
promptly  refunded  unless  the  Office 
otherwise  approves  an  extension  of  the 
offering  period  upon  a  showing  of  good 
cause  and  provided  that  the  extension  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

§  563g.10    Unsafe  or  unsound  practiCM. 

(a)  No  person  shall  directly  or 
indirecdy, 

(1)  Employ  any  device,  scheme  or 
artifice  to  defraud, 

(2)  Make  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material 
fact  nece68ar>'  in  order  to  make 
statements  made,  in  light  of  the 
circumstances  under  which  they  were 
made,  not  misleading,  or 

(3)  Engage  in  any  act,  practice,  or 
course  of  business  which  operates  as  a 
fraud  or  deceit  upon  any  person,  in 
connection  with  the  purchase  or  sale  of 
any  security  of  a  savings  association. 

(b)  Violations  of  this  section  shall 
constitute  an  unsafe  or  unsound  practice 
within  the  meaning  of  section  (3)(a)  of 
the  Home  Owners'  Loan  Act  of  1933,  as 
amended.  12  U.S.C.  1462a(a).  and 
section  8  of  the  Federal  Deposit 
Insurance  Act  as  amended,  12  U.S.C. 
1818. 

(c)  Nothing  in  this  section  shall  be 
construed  as  a  hmitation  on  the 
applicability  of  section  10(b)  of  the 
Exchange  Act  (15  U.S.C.  76j(b))  or  Rule 
lOb-5  promulgated  thereunder  (17  CFR 
240.10b-5). 

S  563g.  1 1    Withdrawsl  or  abandonment 

(a)  Any  offering  circular,  amendment 
or  exhibit  may  be  withdrawn  prior  to 
the  effective  date.  A  withdrawal  shall 
be  signed  and  state  the  grounds  upon 
which  it  is  made.  Any  document 
withdrawn  will  not  be  removed  from  the 
files  of  the  Office,  but  will  be  marked 
"Withdrawn  upon  the  request  of  the 
issuer  on  (date)." 

(b)  When  an  offering  circular  or 
amendment  has  been  on  file  with  the 
Office  for  a  period  of  nine  months  and 
has  not  become  effective,  the  Office 
may,  in  its  discretion,  determine 
whether  the  filing  has  been  abandoned, 
after  notifying  the  issuer  that  the  filing  is 
out  of  date  and  must  either  be  amended 
to  comply  with  the  applicable 
requirements  of  this  part  or  be 
withdrawn  within  30  days  after  the  date 
of  such  notice.  When  a  filing  is 
abandoned,  the  filing  will  not  be 
removed  from  the  files  of  the  Office,  but 
will  be  marked  "Declared  abandoned  by 
the  Office  on  (date)." 

S  563g.12    SecuHtle«  sal*  report 

(a)  Within  30  days  after  the  first  sale 
of  the  securities,  every  six  months  after 


such  30  day  period  and  not  later  than  30 
days  after  the  later  of  die  last  sale  of 
securities  in  an  offering  pursuant  to 
I  563g.2  of  this  part  or  the  application  of 
the  proceeds  therefrom,  the  issuer  shall 
file  with  the  Office  a  report  describing 
the  results  of  the  sale  of  the  securities 
and  the  application  of  the  proceeds, 
which  shall  include  all  of  the 
information  required  by  Form  G-12  set 
forth  at  S  563g.20  of  this  part  and  shall 
also  include  the  following: 

(1)  The  name,  address,  and  docket 
number  of  the  issuer, 

(2)  The  title,  number,  aggregate  and 
per-unit  offering  price  of  the  securities 
sold; 

(3)  The  aggregate  and  per-unit  dollar 
amounts  of  actual  itemized  expenses, 
discounts  or  commissions,  and  other 
fees; 

(4)  The  aggregate  and  per-unit  dollar 
amounts  of  the  net  proceeds  raised,  and 
the  use  of  proceeds  therefrom;  and 

(5)  The  number  of  purchasers  of  each 
class  of  securities  sold  and  the  number 
of  owners  of  record  of  each  class  of  the 
issuer's  equity  securities  after  the 
issuance  of  the  securities  or  termination 
of  the  offer. 

(b)  Within  30  days  after  the  first  sale 
of  the  securities,  every  six  months  after 
the  first  sale  of  the  securities  and  not 
later  than  30  days  after  the  last  sale  of 
securities  in  an  offering  pursuant  to 
S  563g.4  of  this  part,  the  issuer  shall  file 
with  the  Office  a  report  describing  the 
results  of  the  sale  of  securities,  which 
shall  include  all  of  the  information 
required  by  Form  G-12  set  forth  at 
§  563g.20  of  this  part,  and  shall  also 
include  the  following: 

(1)  All  of  the  information  required  by 
paragraph  (a)  of  this  section;  and 

(2)  A  detailed  statement  of  the  factual 
and  legal  grounds  for  the  exemption 
claimed. 

§  563g.13    PubHe  disetosura  and 
confidential  traatmant 

(a)  Any  offering  circular,  amendment 
exhibit  notice,  or  report  filed  pursuant 
to  this  part  will  be  publicly  available. 
Any  other  related  documents  will  be 
treated  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  and 
parts  503  and  505  of  this  chapter. 

(b)  Any  requests  for  confidential 
treatment  of  information  in  a  document 
required  to  be  filed  under  this  part  shall 
be  made  as  required  under  Commission 
Rule  24b-2  (17  CFR  240.a4b-2)  under  tht 
Exchange  Act 


S563g.l4    Waivar. 

(a)  The  Office  may  waive  any 
requirement  of  this  part  or  any  required 
information: 

(1)  Determined  to  be  unnecessary  by 
the  Office; 

(2)  In  connection  with  a  transaction 
approved  by  the  Office  for  supervisory 
reasons,  or 

(3)  Where  a  provision  of  this  part 
conflicts  with  a  requirement  of 
applicable  state  law. 

(b)  Any  condition,  stipulation  or 
provision  binding  any  person  acquiring 
a  security  issued  by  a  savings 
association  which  seeks  to  waive 
compliance  with  any  provision  of  this 
part  shall  be  void,  unless  approved  by 
the  Office. 

S  563g.1S    Requests  for  Interprative  advtca 
or  waiver. 

Any  requests  to  the  Office  for 
interpretive  advice  or  a  waiver  with 
respect  to  any  provision  of  this  part 
shall  satisfy  the  following  requirements: 

(a)  A  copy  of  the  request  including 
any  attaclunents,  shall  be  filed  with  the 
Chief  Counsel,  Corporate  and  Securities 
Division; 

(b)  The  provisions  of  this  part  to 
which  the  request  relates,  the 
participants  in  the  proposed  transaction, 
and  the  reasons  for  the  request  shall  be 
specifically  identified  or  described;  and 

(c)  The  request  shall  include  a  legal 
opinion  as  to  each  legal  issue  raised  and 
an  accounting  opinion  as  to  each 
accounting  issue  raised. 

§563g.16    Dalayad  or  continuous  offaring 
and  sale  of  securitiaa. 

Any  offer  or  sale  of  securities  under 
S  563g.2  of  this  part  may  be  made  on  a 
continuous  or  delayed  basis  in  the 
futtire,  if: 

(a)  The  securities  would  satisfy  all  of 
the  eligibility  requirements  of  the 
Commission's  Rule  415. 17  CFR  230415; 
and 

(b)  The  association  issuing  the 
securities  is  in  compliance  with  the 
Office's  regulatory  capital  requirements 
during  the  time  the  offering  is  made. 

S  563g.17    Direct  sales  of  securities  at  an 
offlca. 

Securities  of  a  savings  association  or 
an  affiliate  may  only  be  offered  or  sold 
at  an  office  of  a  savings  association  or 
an  affiliate,  if: 

(a)  No  commissions  are  paid  to  any 
employee  or  other  person; 

(b)  No  offers  or  sales  are  made  by 
tellers  or  at  the  teller  counter,  or  by 
comparable  persons  at  comparable 
locations; 

(c)  Offers  and  sales  are  made  only  by 
regular,  full-time  en^iloyees;  and 
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(d)  The  association  issuing  the 
securities  is  in  compliance  with  the 
Office's  regulatory  capital  requirements 
during  the  time  the  o^ering  is  made, 
except  that  such  compliance  is  not 
required  for  repurchase  agreements 
issued  In  compliance  with  (  563.84  of 
this  subchapter. 

S  563g.18    Currtnt  and  periodic  reports. 

(a)  Each  savings  association  which 
nies  an  offering  circular  which  becomes 
effective  pursuant  to  this  part  after  such 
effective  date,  shall  file  with  the  Office 
periodic  and  current  reports  on  Forms  &- 
K  lO-Q  and  10-K  as  may  be  required  by 
section  13  of  the  Exchange  Act  (15 
U.S.C.  78m)  as  If  the  securities  sold  by 
such  offering  circular  were  securities 
registered  pursuant  to  section  12  of  the 
Exchange  Act  (15  U.S.C.  787).  The  duty 
to  file  periodic  and  current  reports  under 
this  section  shall  be  automatically 
suspended  if  and  so  long  as  any  issue  of 
securities  of  the  savings  association  is 
registered  pursuant  to  section  12  of  the 
Exchange  Act  (15  U.S.C.  78/).  The  duty 
to  file  under  this  section  shall  also  be 
automatically  suspended  as  to  any  fiscal 
year,  other  than  the  fiscal  year  within 
which  such  offering  circular  became 
effective,  if,  at  the  beginning  of  such 
fiscal  year,  the  securities  of  each  class 
to  which  the  offering  circular  relates  are 
held  of  record  by  less  than  three 
himdred  persons. 

(b)  For  purposes  of  registering 
securities  under  section  12(b)  or  12(g)  of 
the  Exchange  Act  an  issuer  subject  to 
the  reporting  requirements  of  paragraph 
(a)  of  this  section  may  use  the 
Commission's  registration  statement  on 
Form  10  or  Form  8-A  or  8-B  as 
applicable. 

{  5639.19    Approval  of  th«  security. 

Any  securities  of  a  savings 
association  which  are  not  exempt  under 
this  part  and  are  offered  or  sold 
pursuant  to  an  offering  circular  which 
becomes  effective  under  this  part,  are 
deemed  to  be  approved  as  to  form  and 
terms  for  purposes  of  i  563.1  of  this 
subchapter. 

9  S63g.20    Form  for  sscurltles  sals  report 

Office  of  Thrift  Supervision.  1700  G  Street 
N.W,  Washington,  DC.  20352 

[Form  0-12] 

Securitiea  Sale  Report  Pursuant  to  Section 
5e3g.l2 

OTSNo 

Issuer's  Name: 

Address:    


State  the  title,  number,  aggregate  and  per- 
unit  offering  price  of  the  securities 
sold:; 

State  the  aggregate  and  per-unit  dollar 
amounts  of  actual  itemized  offering  expenses, 
discounts,  conunissions,  and  other 
fees:] 

State  the  aggregate  and  per-unit  dollar 
amounts  of  the  net  proceeds 
raised: 

Describe  the  use  of  proceeds.  If  unknown, 
provide  reasonable  estimates  of  the  dollar 
amount  allocated  to  each  purpose  for  which 
the  proceeds  will  be  used: 

State  the  number  of  purchasers  of  each 
class  of  securities  sold  and  the  number  of 
owners  of  record  of  each  class  of  the  issuer's 
equity  seciuities  at  the  close  or  termination  of 
the  offering: 

For  a  non-public  offering,  also  state  the 
factual  and  legal  grounds  for  the  exemption 
claimed  (attach  additional  pages  if 
necessary): 

For  a  non-public  offering,  all  offering 

materials  used  should  be  listed: 

Person  to  Contact:  

Telephone  No.:- 


If  in  organization,  state  the  date  of  FDIC 
certification  of  insurance  of 
accounts: , 


This  issuer  has  duly  caused  this  securities 
sale  report  to  be  signed  on  its  behalf  by  the 
undersigned  person. 

Date  of  securities  sale  report    

Issuer 

Signature: 

Name: 

Title:  

Instruction:  Print  the  name  and  title  of  the 
signing  representative  under  his  or  her 
signature.  Ten  copies  of  the  securities  sale 
report  should  t)e  filed,  including  one  copy 
manually  signed,  as  required  under  12  CFR 
563g.5. 

Attention 

Intentional  misstatements  or  omissions  of 
fact  constitute  violations  of  Federal  law  (See 
18  U.S.C.  1001  and  12  CFR  563.180(b)). 

S  S63g.21    Filing  of  copies  of  offering 
circulars  In  certain  exempt  offerings. 

A  copy  of  the  offering  circular,  or 
similar  document  if  any.  used  in 
connection  with  an  offering  exempt  from 
the  offering  circular  requirement  of 
S  563g.2  by  reason  of  S  S  563g.3;e)  or 
563g.4  of  this  part  shaU  be  mailed  to  the 
Office  within  30  days  after  the  first  sale 
of  such  securities.  Such  copy  of  the 
offering  circular,  or  similar  document  is 
solely  for  the  information  of  the  Office 
and  shall  not  be  deemed  to  be 
"filed"with  the  Office  pursuant  to 
(  563g.2  of  this  part  The  mailing  to  the 
Office  of  such  offering  circular,  or 
similar  document  shall  not  be  a  pre- 
condition of  the  applicable  exemption 
from  the  offering  circular  requirements 
of  S  5e3g.2  of  this  part 

S563g.22    Delegation  of  autfMNity. 

The  Chief  Counsel,  the  Deputy  Chief 
Counsel  for  Securities  and  Corporate 
Structure,  and  the  Director  of  the 
Corporate  and  Securities  Division,  or 
their  designee,  is  authorized  to  act  on,  or 


exercise  the  Office's  authority  pursuant 
to,  this  part 

PART  566~UQUIDITY 

Se& 

666.1  DeRnitions. 

566.2  Requirements. 

566.3  DeHciencies  and  penalties. 

566.4  Reports;  records. 

566.5  Payfnent  of  penalty. 

Authority:  Sec.  2.  46  Stat.  128,  as  amended 
(12  U.S.C.  1462);  sec.  3,  as  added  by  sec.  301, 
103  Stat.  278  (12  U.S.C.  1462a);  sec.  4,  as 
added  by  sec.  301, 103  Stat  260  (12  U.S.C. 
1463);  sec.  5, 48  Stat  132.  as  amended  (12 
U.S.C  1464);  sec.  6.  48  Stat  134.  as  amended 
(12  U.S.C.  1465);  sec.  la  as  added  by  sec.  301, 
103  Stat  318  (12  U.S.C.  1467a);  sec  701,  as 
added  by  sec.  503. 88  Stat  1521,  as  amended 
(15  U.S.C  1691);  sec.  702,  as  added  by  sec. 
503.  88  Stat.  1522  (15  U.S.C.  1691a). 

S  566.1    Definitions. 

(a)  Cash.  The  term  "cash"  means  cash 
on  hand  and  unpledged  demand 
accounts  in  a  Federal  Home  Loan  Bank, 
an  insured  bank,  a  savings  association, 
the  Bank  for  Savings  and  Loan 
Associations  (Chicago,  Illinois),  or  the 
Savings  Banks  Trust  Company  (New 
York,  New  York),  but  not  gold  in  any 
form. 

(b)  Insured  financial  inatitution.  The 
term  "insured  financial  institution" 
means  a  commercial  or  savings  bank  or 
savings  association  whose  deposits  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  and  which  is  not 
under  the  control  of  any  supervisory 
authority. 

(c)  Liquidity  base.  The  term  "liquidity 
base"  means  savings  association's  net 
withdrawable  accounts  plus  the  savings 
association's  short-term  borrowings. 

(d)  Net  withdrawable  accounts.  The 
term  "net  withdrawable  accounts" 
means  all  withdrawable  accoimts  less 
the  unpaid  balance  of  all  loans  secured 
by  such  accounts,  but  not  including  tax 
and  loan  accounts,  note  accounts, 
accounts  to  the  extent  that  security  has 
been  given  upon  them  pursuant  to  any 
applicable  regulations,  U.S.  Treasury 
General  Accounts,  or  U.S.  Treasury 
Time  Deposit  Open  Accounts. 

(e)  Short-term  borrowings.  The  term 
"short-term  borrowings"  means  any 
portion  of  the  principal  amount  thereof, 
payable  on  demand  or  in  one  year  or 
less,  but  not  including  tax  and  loan 
accounts,  note  accounts,  U.S.  Treasury 
General  Accounts,  or  U.S.  Treasury 
Time  Deposit  Open  Accounts. 

(f)  Obligations  of  the  United  States. 
The  term  "obligations  of  the  United 
States"  means  evidences  of 
indebtedness  issued  by  the  United 
States,  or  issued  by  an  agency  or 
instrumentality  thereof  and  fully 
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guaranteed  as  to  principal  and  interest 
by  the  United  States. 

(g)  Liquid  assets.  The  term  "liquid 
assets"  means  the  total  of  cash,  accrued 
interest  on  unpledged  assets  which 
qualify  as  liquid  assets  under  this 
section  or  would  so  qualify  except  for 
their  maturities,  and  the  book  value  of 
the  [ullowing  unpledged  assets 
(including  such  assets  held  subject  to 
repurchase  agreement),  as  long  as 
principal  and  interest  on  such  assets  are 
not  in  default  and  a  savings 
association's  investments  in  such  assets 
do  not  exceed  any  applicable  limitations 
on  such  investments  by  the  savings 
association: 

(1)  Time  deposits  in  a  Federal  Home 
Loan  Bank,  the  Bank  for  Savings  and 
Loan  Associations.  Chicago,  Illinois,  or 
tlie  Savings  Banks  Trust  Company.  New 
York.  New  York; 

(2)  Except  as  the  Office  may 
otherwise  direct  in  a  specific  case, 
obligations  of  the  United  States 
maturing  in  5  years  or  less; 

(3)  Obligations  with  5  years  or  less 
remaining  until  maturity,  issued,  or  fully 
guaranteed  as  to  principal  and  interest 
by: 

(i)  A  Federal  Home  Loan  Bank(s); 

(ii)  The  Federal  National  Mortgage 
Association; 

(iii)  The  Government  National 
Mortgage  Association; 

(iv)  A  Bank(s)  for  Cooperatives, 
including  the  National  Bank  for 
Cooperatives  or  the  United  Bank  for 
Cooperatives; 

(v)  A  Farm  Credit  Bank(s); 

(vi)  The  Tennessee  Valley  Authority; 

(vii)  The  Export-Import  Bank  of  the 
United  States: 

(viii)  The  Commodity  Credit 
Corporation; 

(ix)  The  Federal  Financing  Bank; 

(x)  The  Student  Loan  Marketing 
Association; 

(xi)  The  Federal  Home  Loan  Mortgage 
Corporation;  or 

(xii)  The  National  Credit  Union 
Administration; 

(4)  Savings  accounts  of  an  insured 
financial  institution,  including  loans  of 
unsecured  day(s)  funds  to  an  insured 
financial  institution  (i.e..  Federal  funds 
or  similar  unsecured  loans),  if; 

(i)  Except  for  loans  of  unsecured 
day(s)  funds,  such  accounts  are; 

(A)  Negotiable  and  will  mature  in  one 
year  or  less, 

(B)  Not  negotiable  and  will  mature  90 
days  or  less,  or 

(C)  Not  withdrawable  without  notice 
and  the  notice  periods  do  not  exceed  90 
days; 

(ii)  Loans  of  unsecured  (lay(8)  funds 
will  mature  in  6  months  or  less:  and 


(iii)  The  priority  of  claims  of  a  lender 
of  unsecured  day(s)  funds  is  not 
subordinate  to  claims  of  depositors  in 
the  borrower  thereof; 

(5)  Bankers'  acceptances  of  an  insured 
financial  institution  if: 

(i)  The  total  of  all  such  acceptances  of 
the  same  financial  institution  held  by 
the  same  savings  association  does  not 
exceed  one-fourth  of  1  percent  of  total 
deposits  of  such  financial  institution  (as 
shown  by  its  last  published  statement  of 
condition  preceding  the  date  of 
acceptance); 

(ii)  Such  acceptances  will  mature  in  9 
months  or  less; 

(6)  Obligations  of  or  obligations 
issued  by  (other  than  gold-related 
obligations)  any  state,  territory  or 
possession  of  the  United  States  or 
political  subdivision  thereof,  including 
any  agency,  corporation  or 
instrumentality  of  a  state,  territory, 
possession  or  political  subdivision: 
Provided,  That; 

(i)  Such  obligations  continue  to  nteet 
the  requirements  of  $  545.72(a)  of  this 
chapter,  and 

(ii)  Such  obligations  will  mature  in  2 
years  or  less; 

(7)  Promissory  notes  issued  to  and 
made  to  the  order  of  an  insured 
financial  institution  by  the  Savings 
Association  Insurance  Fund  or  the  Bank 
Insurance  Fund; 

(8)  Shares  or  certificates  in  any  open- 
end  management  investment  company 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Company  Act  of  1940,  while 
the  portfolio  of  such  company  is 
restricted  by  its  investment  policy, 
changeable  only  by  vote  of  the 
shareholders,  to  investments  described 
in  the  other  provisions  of  paragraphs 
(g)(1)  through  (g)(7).  and  (g)(9)  of  this 
section. 

(9)  Corporate  debt  obligations  and 
commercial  paper  denominated  in 
dollars. 

Provided,  That: 

(i)  Such  corporate  debt  obligations 

(A)  Continue  to  be  rated  in  one  of  the 
four  highest  categories  by  the  most 
recently  published  rating  of  such 
obligations  by  a  nationally  recognized 
investment  rating  service, 

(B)  Are  maiketable  as  defined  by 
S  541.7  of  this  part 

(C)  Will  mature  in  three  years  or  less, 
and 

(D)  Are  not  convertible  to  common 
stock; 

(ii)  Such  commercial  paper 

(A)  Continues  to  be  rated  in  one  of  the 
two  highest  categories  by  the  most 
recently  published  rating  of  such  paper 
by  two  nationally  recognized  investment 


rating  services,  or,  if  unrated,  is 
guaranteed  by  a  company  having 
outstanding  paper  that  is  so  rated. 

(B)  Will  mature  in  270  days  or  less; 
and 

Provided,  That  an  amount  not  in  excess 
of  one  percent  of  such  institution's 
assets  invested  in  eligible  corporate 
debt  obligations  or  commercial  paper  of 
a  single  issuer  shall  be  counted  as  a 
liquid  asset  and 

(10)  Reserves  required  to  be 
maintained  pursuant  to  Title  1  of  the 
Depository  Institutions  Deregulation  and 
Monetary  Control  Act  of  1986  and 
estabhshed  pursuant  to  12  CFR  part  204, 
whether  in  the  form  of  (i)  vault  cash,  (ii) 
balances  maintained  directly  with  the 
Federal  Reserve  Bank  in  the  district  in 
which  the  savings  association  is  located, 
or  (iii)  a  pass  through  account:  Provided, 
That  vaidt  cash  shall  be  iiicluded  only 
once  in  calculating  the  aggregate  amount 
of  liquid  assets.  As  used  herein,  the 
terms  "vault  cash"  and  "pass  through 
account"  are  as  defined  in  12  CFR 
204(2). 

(11)  Any  obligation  that  would  qualify 
as  a  liquid  asset  under  paragraph  (g)(2). 
(g)(3).  (g)(6)  or  (g)(9)  of  this  section  but 
for  its  maturity:  Provided,  That  the 
obligation: 

(i)  Is  hedged,  at  a  value  equal  to  or 
exceeding  its  book  value,  with  a  firm 
forward  commitment  (including  a 
commitment  represented  by  a 
repurchase  agreement)  to  purchase  the 
obligation  issued  by  a  member  of  the 
Association  of  Primary  Dealers  in 
United  States  Government  Securities 
("Association  member"),  an  insured 
financial  institution,  as  defined  in 
paragraph  (b)  of  this  section,  and  the 
commitment  must  be  fulfilled  within  a 
period  of  time  that  does  not  exceed  the 
maximum  maturity  necessary  for  the 
obligation  to  qualify  as  a  liquid  asset 
under  paragraph  (g)  of  this  section: 

(ii)  is  hedged,  at  a  value  equal  to  or 
exceeding  its  book  value,  with  a 
financial  futures  contract  under  which 
the  obligation  is  of  dehverable  grade 
and  the  delivery  date  is  at  or  before  the 
maximum  maturity  necessary  for  the 
obligation  (the  deliverable  security)  to 
qualify  as  a  liquid  asset  under 
paragraph  (g)  of  this  section; 

(iii)  Is  hedged,  at  a  value  equal  to  or 
exceeding  its  book  value,  with  a  long 
put  option  and  the  time  period  within 
which  the  option  may  be  exercised  does 
not  exceed  the  maximum  maturity 
necessary  for  the  obligation  to  quaLfy  as 
a  liquid  asset  under  paragraph 
(g)(ll){iii);  or 

(iv)  Provides  that  the  holder  has  the 
right  to  redeem  the  obligation  with  the 
issuer  of  the  obligation  at  the  stated  or 
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par  value  and  that  this  right  may  be 
exercised  within  a  period  of  time  that 
does  not  exceed  the  maximum  maturity 
necessary  for  the  obligation  to  qualify  as 
a  liquid  asset  under  this  paragraph 
(gKllKiv): 

Provided  further.  That  the  amount  of 
any  obligation  qualifying  under 
paragraphs  (g){ll)(i],  (g)(ll)(ii)  or 
(g)(ll)(iii)  of  this  section  that  may  be 
counted  in  satisfaction  of  the 
requirements  imposed  by  S  5d6.2  of  this 
part  shall  be  the  obligation's  book  value 
at  the  time  of  hedging;  and  Provided 
finally,  That  the  board  of  directors  of  a 
savings  association  shall  review  on  at 
least  an  annual  basis  the  financial 
condition  of  each  insured  Tmancial 
institution,  and  Association  members 
from  which  it  regularly  obtains  forward 
commitments. 

(h)  Short-term  liquid  assets.  The  term 
"short-term  liquid  assets"  means  the 
total  of  cash  other  than  vault  cash  used 
to  satisfy  the  reserve  requirements  of  12 
CFR  part  204,  accrued  interest  on 
unpledged  assets  which  qualify  as  liquid 
assets  under  paragraph  (g]  of  this 
section,  or  would  so  qualify  except  for 
their  maturities,  and  the  book  value  of 
the  following  unpledged  assets 
(including  such  assets  held  subject  to 
repurchase  agreement],  as  long  as  a 
savings  association's  investments  in 
such  assets  do  not  exceed  any 
applicable  limitations  on  such 
investments  by  the  savings  association: 

(1)  Time  deposits  specified  in 
paragraph  (g)(1)  of  this  section; 

(2)  Obligations  specified  in  ' 
paragraphs  (g)  (2)  and  (3)  of  this  section, 
which  will  mature  in  12  months  or  less; 

(3)  Savings  accounts,  including  loans 
of  unsecured  day(s)  funds,  that  qualify 
as  liquid  assets  under  paragraph  (g)(4) 
of  this  section,  and,  in  the  case  of 
negotiable  savings  accounts,  will  mature 
in  six  months  or  less; 

(4)  Bankers'  acceptances  specified  in 
paragraph  (g)(5)  of  this  section  which 
will  mature  in  6  months  or  less; 

(5)  Obligations  of  or  obligations  (other 
than  gold-related  obligations)  issued  by 
a  public  housing  agency  which  have  the 
full  faith  and  credit  of  the  United  States 
pledged  under  section  1421a(c)  or 
section  1437i(a)  of  Title  42  of  the  U.S. 
Code,  as  amended,  and  which  will 
mature  in  6  months  or  less; 

(6)  Shares  or  certificates  of  any 
investment  company  qualifying  under 
paragraph  (g)(8)  of  this  section,  while 
the  portfolio  of  such  company  is 
restricted  by  its  investment  policy, 
changeable  only  by  vote  of  the 
shareholders,  to  investments  described 
in  paragraphs  (h)(1)  through  (h)(5). 
and(h)(7)  of  this  section;  and 


(7)  Corporate  debt  obligations  and 
commercial  paper  specified  in 
paragraph  (g)(9)  of  this  section  which 
will  mature  in  six  months  or  less. 

(8)  Any  obligation  that  would  qualify 
as  a  short-term  liquid  asset  under 
paragraphs  (h)(2).  (h)(5)  or  (h)(7)  of  this 
paragraph  (h)(8)  but  for  its  maturity: 
Provided,  "That  the  obligation: 

(i)  Is  hedged,  at  a  value  equal  to  or 
exceeding  its  book  value,  with  a  firm 
forward  commitment  (including  a 
commitment  represented  by  a 
repurchase  agreement  to  purchase  the 
obligation  issued  by  a  member  of  the 
Association  of  Primary  Dealers  in 
United  States  Government  Securities 
("Association  member"),  an  insured 
financial  institution,  as  defined  in 
paragraph  (b)  of  this  section,  and  the 
commitment  must  be  fulfilled  within  a 
period  of  time  that  does  not  exceed  the 
maximum  maturity  necessary  for  the 
obligation  to  qualify  as  a  short-term 
Uquid  asset  under  paragraph  (h)  of  this 
section; 

(ii)  Is  hedged,  at  a  value  equal  to  or 
exceeding  its  book  value,  with  a 
financial  futures  contract  under  which 
the  obligation  is  of  deliverable  grade 
and  the  delivery  date  is  at  or  before  the 
maximum  matiuity  necessary  for  the 
obligation  (the  deliverable  security)  to 
qualify  as  a  short-term  liquid  asset 
under  paragraph  (h)  of  this  section; 

(iii)  Is  hedged,  at  a  value  equal  to  or 
exceeding  its  book  value,  with  a  long 
put  option  and  the  time  period  within 
which  the  option  may  be  exercised  does 
not  exceed  the  maximum  maturity 
necessary  for  the  obligation  to  qualify  as 
a  short-term  Uquid  asset  under 
paragraph  (h)  of  this  section;  or 

(iv)  Provides  that  the  holder  has  the 
right  to  redeem  the  obligation  with  the 
issuer  of  the  obligation  at  the  stated  or 
par  value  and  that  this  right  may  be 
exercised  within  a  period  of  time  that 
does  not  exceed  the  maximum  maturity 
necessary  for  the  obligation  to  qualify  as 
a  short-term  Uquid  asset  under 
paragraph  (h)  of  this  section; 

Provided  further.  That  the  amount  of 
any  obligation  qualifying  under 
paragraphs  (h)(8)(i),  (h)(8)(ii)  or  (h)(8) 
(iii)  of  this  section  that  may  be  counted 
in  satisfaction  of  the  requirements 
imposed  by  §  566.2  of  this  part  shall  be 
the  obligation's  book  value  at  the  time  of 
hedging;  and  Provided  finally.  That  the 
board  of  directors  of  a  savings 
association  shaU  review  on  at  least  an 
annual  basis  the  financial  condition  of 
each  insured  financial  institution  and 
Association  member  from  which  it 
regularly  obtains  forward  commitments. 


S  566.2    Requirements. 

(a)  General.  Elxcept  as  otherwise 
provided  in  paragraphs  (b)  and  (d)  of 
this  section,  for  each  calendar  month, 
each  savings  association,  other  than  a 
mutual  savings  bank  with  an  election 
under  paragraph  (e)  of  this  section  in 
effect,  shall  maintain  an  average  daily 
balance  of  liquid  assets  not  less  than  5 
percent  of  the  average  daily  balance  of 
its  liquidity  base  during  the  preceding 
calendar  month,  and  each  savings 
association,  other  than  a  mutual  savings 
bank,  shall  maintain  an  average  daily 
balance  of  short-term  liquid  assets  not 
less  than  I  percent  of  the  average  daily 
balance  of  its  Uquidity  base  during  the 
preceding  calendar  month. 

(b)  Exception.  Instead  of  computing  its 
Uquidity  requirement  under  paragraph 
(a)  of  this  section,  a  savings  association 
with  less  than  $25,000,000  in  total  assets 
at  the  beginning  of  its  current  fiscal  year 
may,  by  resolution  of  its  board  of 
directors,  compute  such  requirement  as 
a  percentage  of  its  liquidity  base  as  of 
the  end  of  the  preceding  calendar 
month.  Such  election  shall  remain  in 
effect  so  long  as  the  savings  association 
continues  to  meet  the  asset  requirement, 
unless  sooner  revoked  by  resolution  of 
its  board  of  directors. 

(c)  Calculation  of  average  daily 
balance.  For  purposes  of  this  section, 

S  566.1,  and  S  566.3,  the  "average  daily 
balance  of  Uquid  assets,"  "average  daily 
balance  of  the  savings  association's 
Uquidity  base"  shall  be  calculated  by 
adding,  respectively,  the  savings 
association's  Uquid  assets,  short-term 
Uquid  assets,  or  Uquidity  base,  as  of  the 
close  of  each  business  day  in  a  calendar 
month,  and  for  any  non-business  day,  as 
of  the  close  of  the  nearest  preceding 
business  day,  and  dividing  the 
respective  total  by  the  number  of  days 
in  such  month. 

(d)  Reduction  and  suspension  of 
liquidity  requirements.  The  Office  may, 
to  the  extent  and  under  conditions  it 
may  prescribe,  permit  a  savings 
association  to  reduce  its  liquid  assets 
below  the  minimum  amount  required  by 
paragraph  (a)  of  this  section  to  meet 
withdrawals  or  pay  obUgations.  The 
Office  may  suspend  part  or  aU  of  the 
Uquidity  requirements  of  paragraph  (a) 
of  this  section  whenever  it  determines 
that  conditions  of  national  emergency  or 
unusual  economic  stress  exist.  Any  such 
suspension,  unless  sooner  terminated  by 
its  terms  or  by  the  Office,  shaU 
terminate  after  90  days,  but  the  Office 
may  again  suspend  part  or  aU  of  such 
requirement  at  any  time. 

(e)  Election  for  mutual  savings  banks. 
Any  mutual  savings  bank  may  maintain 
Uquid  assets  in  accordance  with  this 


paragraph  (e)  instead  of  the  first 
sentence  of  paragraph  (a)  of  this  section. 
Any  such  mutual  savings  bank  so 
electing  shall  maintain,  for  each 
calendar  month,  an  average  daily 
balance  of  Uquid  assets  not  less  than  5 
percent  of  its  average  daily  Uquidity 
base  balance  during  the  preceding 
calendar  month,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (d)  of 
this  section,  and  such  savings 
association  shaU  maintain  commercial 
paper  aggregating  not  less  than  the 
difference  between: 

(1)  The  amount  of  liquid  assets  which, 
but  for  such  election,  would  have  been 
required  under  the  first  sentence  of 
paragraph  (a)  of  this  section  and 

(2)  The  actual  amount  of  its  liquid 
assets. 

§  566.3    Deficiencies  and  penalties. 

(a)  Calculation  of  deficiency.  (1) 
Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  a  savings  association's 
Uquid  assets  or  short-term  Uquid  assets 
for  any  calendar  month  are  deficient  in 
the  amount  that  the  average  daily 
balance  of  such  assets  for  such  calendar 
month  is  less  than  the  respective 
minimum  amount  required  under  S  566.2. 

(2)  A  savings  association  may  reduce 
any  deficiency  imder  paragraph  (a)(1)  of 
this  section  as  foUows.  Provided,  That 
no  such  reduction  may  reduce  a  savings 
association's  Uquidity  requirements 
below  4  percent  of  its  Uquidity  base  at 
the  end  of  the  immediately  preceding 
month: 

(i)  Old  rule.  For  the  fu^t  month  of  a 
current  distribution  period,  by  the 
amount  of  its  aggregate  net  withdrawals 
(excess  of  vsrithdrawals  over  cash 
savings  received)  from  withdrawable 
accounts  during  the  last  3  business  days 
of  the  immediately  preceding  month  and 
the  first  10  calendar  days  of  the  current 
month,  and  for  the  second  month  of  the 
same  distribution  period,  by  one-half  of 
such  amount  of  aggregate  net 
withdrawals. 

(ii)  New  rule.  For  each  month,  by  the 
amount  of  aggregate  net  withdrawals 
(excess  of  withdrawals  over  cash 
savings  received)  from  withdrawable 
accounts  during  the  month,  and  by  one- 
half  of  the  amount  of  the  preceding 
month's  aggregate  net  withdrawals  not 
recovered. 

(iii)  Effective  dates.  Reduction  of  any 
deficiency  must  be  calculated  under 
paragraph  (a)(2)(i)  of  this  section  for  all 
months  through  November  1979.  For  aU 
months  beginning  with  December  1979 
through  and  including  March  1980. 
reduction  may  be  calculated  under 
either  paragraphs  (a)(2)(i)  or  (a)(2)(u)  of 
this  section.  For  aU  months  beginning 


April  1980.  reduction  shaU  be  calculated 
under  paragraph  (a)(2)(ii)  of  this  section. 

(b)  Calculation  of  penalty.  A  savings 
association  shall  calculate  the  penalty 
for  any  deficiency  under  paragraph  (a) 
of  this  section  by  multiplying  the  amount 
of  deficiency  by  Vii  the  sum  of  2  percent 
and  the  aimual  interest  rate  for 
advances  of  1  year  or  less  charged  by 
the  Federal  Home  Loan  Bank  for  the 
Federal  Home  Loan  Bank  district  in 
which  the  principal  office  of  the  savings 
association  is  located  on  the  last  day  of 
the  month  in  which  the  deficiency 
occurred.  The  penalty  for  deficiencies  in 
1  month  in  both  liquid  assets  and  short- 
term  Uquid  assets  shall  be  calculated 
only  on  the  larger  deficiency.  No  penalty 
shall  be  calculated  on  any  deficiency  of 
S5,000  or  less  unless  the  Office  so  directs 
in  a  specific  case. 

(c)  Assessment  of  penalty; 
compromise,  remission,  or  reduction. 
Except  as  otherwise  provided  in  this 
paragraph  (c),  penalties  are  hereby 
assessed  when  deficiencies  arise.  Upon 
application  and  subject  to  such 
conditions  as  may  be  imposed,  the 
District  Director  or  his/her  designee 
may,  before  collection  of  a  penalty, 
compromise,  remit,  or  reduce  it  for  good 
cause  shown;  e.g.,  that  the  penalty 
would  cause  a  serious  adverse  effect  on 
the  savings  association,  or  the 
deficiency  resulted  from: 

(1)  Unexpectedly  heavy  withdrawals 
or  other  situations  beyond  the  control  of 
an  association's  management  or 

(2)  Temporary  disruption  of  normal 
operations  because  of  a  merger  or 
similar  transaction. 

Applications  which  the  District  Director 
believes  require  Office  consideration 
shall  be  forwarded  to  the  Office  for 
decision.  AppUcations  not  approved  by 
the  District  Director  may  be  appealed  by 
the  applicant  to  the  Office  for  final 
decision.  No  reUef  will  be  granted  if  the 
savings  association  has  failed  to 
observe  any  condition  imposed  in 
connection  with  prior  relief  from  a 
Uquidity  deficiency  penalty. 

S  566.4    Reports;  rscords. 

(a)  Reports.  By  the  10th  day  of  the 
month  following  assessment  of  a  penalty 
under  S  566.3(c)  of  this  part  a  savings 
association  shaU  submit  to  the  District 
Director  a  report  regarding  such  penalty 
on  forms  obtained  from  the  Office  or  the 
District  Director. 

(b)  Records.  Each  savings  association 
shaU  maintain  records  verifying  its 
compUance  with  Uquidity  requirements 
prescribed  by  the  Office,  and  make  them 
available  to  the  Office,  or  its 
representative,  during  supervisory 
examinations  and  at  other  times  the 
Office  may  direct 
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S  S66.5    Paymsnt  of  psnalty. 

When  a  savings  association  submits  a 
report  required  by  i  566.4(a)  of  this  part 
it  shall  enclose  acheck.  payable  to  the 
Office,  in  the  amount  of  the  penalty  for 
the  month  covered  by  the  report  unless 
the  savings  association  makes 
application  under  S  566.3(c)  of  this  part 

PART  567-CAPITAL 

Sec. 

567.1  Definitions. 

567.2  Minimum  regulatory  capital 
requirement. 

567.3  Individual  minimum  capital 
requirements. 

567.4  Capital  directives. 

567.5  Components  of  capital 

567.6  Risk-based  capital  credit  risk  weight 
categories. 

567.7  [Reserved]. 

567.8  Leverage  ratio. 

567.9  Tangible  capital  requirement 

567.10  Consequences  of  failure  to  meet 
capital  requirements. 

567.11  Reservation  of  authonty. 
567.12-567.19  [Reserved). 

567.20  Grandfathered  capital  forbearances. 
Authority:  Sec.  2,  48  Stat.  128,  as  amended 
(12  U.S.C.  1462);  sec.  3.  as  added  by  sec  301. 
103  Stat.  278  (12  U.S  C  1462a);  sec.  4.  >s 
added  by  sec.  301, 103  Stat  280  (12  U.S.C 
1463);  sec.  5.  48  Stat  132.  as  amended  (12 
U.S.C.  1464):  sec  10.  as  added  by  sec  301. 103 
Stat  318  (12  U.S.C.  1467a). 

S  567.1    Deflnittons. 

For  purposes  of  this  part 
(a)  Adjusted  total  assets.  The  term 
"adjusted  total  assets"  means: 

(1)  A  savings  association's  total  assets 
as  defined  in  (  567.1(ff); 

(2)  Plus 

(i)  For  the  risk-based  capital  standard, 
general  valuation  loan  and  lease  loss 
aUowances  up  to  1.5%  of  risk -weighted 
assets  until  December  30. 1992.  and  up 
to  1.25%  of  risk-weighted  assets  on  or 
after  December  31. 1992; 

(ii)  The  prorated  assets  of  any 
includable  subsidiary  in  which  the 
savings  association  has  a  minority 
ownership  interest  that  is  not 
consolidated  under  generaUy  accepted 
accounting  principles; 

(iii)  The  prorated  assets  of  any 
subsidiary  acquired  prior  to  April  12. 
1989  that  is  not  an  includable  subsidiary 
to  the  extent  set  forth  in 
{  567.5(a)(2)(v)(C)  or  I  567.9(c)(3)(Ui) 
respectively;  and 

(iv)  The  remaining  goodwiU  (FSUC 
Capital  Contributions)  resulting  from 
prior  regulatory  accounting  practices  as 
provided  in  paragraph  (w)(l)  of  this 
section; 

(3)  Minus 

(i)  Assets  not  included  in  the 
appUcable  capital  standard  except  for 
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those  subject  to  paragraphs  (a)(3)(ii)  and 
(a)(3)(ui]  of  this  section: 

(ii)  Investments  in  any  includable 
subsidiary  in  which  a  afivings 
association  has  a  minority  interest: 

(iii)  Investments  in  any  subsidiary 
subject  to  consolidation  under 
paragraph  (a](2)(iii]  of  this  section;  and 

(ivj  For  purposes  of  determining  core 
capital,  quaUfying  supervisory  goodwilL 

(b)  Cash  items  in  the  process  of 
collection.  The  term  "cash  items  in  the 
process  of  collection"  means  checks  or 
drafts  in  the  process  of  collection  that 
are  drawn  on  another  depository 
institution,  including  a  central  bank,  and 
that  are  payable  immediately  upon 
presentation;  U.S.  Government  checks 
that  are  drawn  on  the  United  States 
Treasury  or  any  other  U.S.  Government 
or  Government-sponsored  agency  and 
that  are  payable  Lmmediately  upon 
presentation;  broker's  security  drafts 
and  commodity  or  bill-of-Iading  drafts 
payable  immediately  upon  presentation; 
and  unposted  debits. 

(c)  Commitment  The  term 
"commitment"  means  any  arrangement 
that  obligates  a  savings  association  to: 

(1)  Purchase  loans  or  securities;  or 

(2)  Extend  credit  in  the  form  of  loans 
or  leases,  participations  in  bans  or 
leaaes,  overdraft  facilities,  revolving 
credit  facilities,  or  similar  transactions. 

(d)  Common  stockholders'  equity.  The 
term  "common  stockholders'  equity" 
means  common  stock,  common  stock 
surplus,  retained  earnings,  adjustments 
for  the  cumulative  effect  of  foreign 
currency  translation  and  net  unrealized 
losses  on  non-current  marketable  equity 
securities. 

(e)  Conditional  guarantee.  The  term 
"conditional  guarantee"  means  a 
contingent  obligation  of  the  United 
States  Government  or  its  agencies,  the 
validity  of  which  to  the  beneficiary  is 
dependent  upon  acme  affirmative 
action — e.g.,  servicing  requirements— on 
the  part  of  the  beneficiary  of  the 
guarantee  or  a  third  party. 

(f)  Direct  credit  substitutes.  The  term 
"direct  credit  substitutes"  means  any 
irrevocable  obligation  or  portion  thereof 
in  which  a  savings  association  has 
essentially  the  same  credit  risk  as  if  it 
had  made  a  direct  loan  to  the  obligor  or 
account  party.  It  includes,  but  is  not 
limited  to,  guarantees  or  guarantee  type 
instruments  backing  financial  claims 
such  as  outstanding  securities,  loans, 
and  other  financial  obligations,  and 
financial  guarantee-type  standby  letters 
of  credit 

(g)  Depository  institution.  The  term 
"domestic  depository  institution"  means 
a  financial  institution  that  engages  in  the 
business  of  banking;  that  is  recognized 
as  s  bank  by  the  bank  supervisory  or 


monetary  authorities  of  the  country  of 
its  incorporation  and  the  country  of  its 
principal  banking  operations;  that 
receives  deposits  to  a  substantial  extent 
in  the  regular  course  of  business;  and 
that  has  the  power  to  accept  demand 
deposits.  In  the  United  States,  this 
definition  encompasses  all  federally 
insured  offices  of  conmiercial  banks, 
mutual  and  stock  savings  banks,  savings 
or  building  and  loan  associations  (stock 
and  mutual),  cooperative  banks,  credit 
unions,  and  international  banking 
facilities  of  domestic  depository 
institutions.  Bank  holding  companies 
and  savings  and  loan  holding  companies 
are  excluded  from  this  definition.  For 
the  purposes  of  assigning  risk  weights, 
the  differentiation  between  OECD 
depository  institutions  and  non-OECD 
depository  institutions  is  based  on  the 
country  of  incorporation.  Claims  on 
branches  and  agencies  of  foreign  banks 
located  in  the  United  States  are  to  be 
categorized  on  the  basis  of  the  parent 
bank's  coimtry  of  incorporation. 

(h)  Eligible  savings  association.  (1) 
The  term  "eligible  savings  association" 
means  a  savings  association  with 
respect  to  which  the  Director  of  the 
Office  of  Thrift  Supervision  has 
determined,  on  the  basis  of  information 
available  at  the  time,  that: 

(i)  The  savings  association's 
management  appeare  to  be  competent; 

(ii)  The  savings  association,  as 
certified  by  its  Board  of  Directors,  is  in 
substantial  compliance  with  all 
applicable  statutes,  regulations,  orders 
and  written  agreements  and  directives; 
and 

(iii)  The  savings  association's 
management,  as  certified  by  its  Board  of 
Directors,  has  not  engaged  in  insider 
dealing,  speculative  practices,  or  any 
other  activities  that  have  or  may 
jeopardize  the  association's  safety  and 
soundness  or  contributed  to  impairing 
the  association's  capital. 

(2]  Savings  associations,  for  purposes 
of  this  paragraph,  will  be  deemed  to  be 
eligible  unless  the  Director  makes  a 
determination  otherwise  or  notifies  the 
savings  association  of  its  intent  to 
conduct  either  an  informal  or  formal 
examination  to  determine  eligibility  and 
provides  written  notification  thereof  to 
the  savings  association. 

(i)  Equity  investments.  (1)  The  term 
"equity  investments"  includes 
investments  in  equity  securities  and  real 
property  that  would  be  considered  an 
equity  investment  under  generally 
accepted  accounting  principles. 

(2)  The  term  "equity  seciirities"  means 
any 

(i)  Stock,  certificate  of  interest  of 
participation  in  any  profit-sharing 
agreement,  collateral  trust  certificate  or 


subscription,  preorganization  certificate 
or  subscription,  transferable  share, 
investment  contract,  or  voting  trust 
certificate;  or 

(ii)  In  general,  any  interest  or 
instrument  commonly  known  as  an 
equity  security;  or 

(iii)  Loans  having  profit  sharing 
features  which  generally  accepted 
accounting  principles  would  reclassify 
as  equity  securities;  or 

(iv)  Any  security  immediately 
convertible  at  the  option  of  the  holder 
without  payment  of  substantial 
additional  consideration  into  such  a 
security;  or 

(v)  Any  security  carrying  any  warrant 
or  right  to  subscribe  to  or  purchase  such 
a  security:  or 

(vi)  Any  certificate  of  interest  or 
participation  in,  temporary  or  Interim 
certificate  for,  or  receipt  for  any  of  the 
foregoing  or  any  partnership  interest;  or 

(vii)  Investments  in  equity  securities 
and  loans  or  advances  to  and 
guarantees  issued  on  behalf  of 
partnerships  or  joint  ventures  in  which  a 
savings  association  holds  an  interest  in 
real  property  under  generally  accepted 
accounting  principles. 
It  does  not  include  investments  in 
subsidiaries  as  defined  in  paragraph 
(dd)  of  this  section  or  service 
corporations  or  stock  of  Federal  Home 
Loan  Banks  or  Federal  Reserve  Banks. 

(3)  For  purposes  of  this  part,  the  term 
"equity  investments  in  real  property" 
does  not  include  interests  in  real 
property  that  are  primarily  used  or 
intended  to  be  used  by  the  savings 
association,  its  subsidiaries,  or  its 
affiliates  as  offices  or  related  facilities 
for  the  conduct  of  its  business. 

(4)  In  addition,  for  purposes  of  this 
Part,  the  term  "equity  investments  in 
real  property"  does  not  include  interests 
in  real  property  that  are  acquired  in 
satisfaction  of  a  debt  previously 
contracted  in  good  faith  or  acquired  in 
sales  under  judgments,  decrees,  or 
mortgages  held  by  the  savings 
association,  provided  that  the  property 
is  not  intended  to  be  held  for  real  estate 
investment  purposes  but  is  expected  to 
be  disposed  of  within  five  years  or  a 
longer  period  approved  by  the  Office. 

(j)  Exchange  rate  contracts.  The  term 
"exchange  rate  contracts"  includes 
cross-currency  interest  rate  swaps; 
forward  foreign  exchange  rate  contracts: 
currency  options  purchased;  and  any 
similar  instnmient  that,  in  the  opinion  of 
the  Office,  may  give  rise  to  similar  risks. 

(k)  High  quality  mortgage-related    ' 
securities,  "The  term  "high  quality 
mortgage-related  securities"  means  any 
mortgage-related  security  as  defined  in 
section  3(c)(41)  of  the  Securities 
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Exchange  Act  of  1934. 15  U.S.C. 
78(c)(41),  and  any  mortgage-backed 
seciirities  issued  by.  or  fully  guaranteed 
as  to  principal  and  interest  by,  the 
Federal  National  Mortgage  Association 
or  the  Federal  Home  Loan  Mortgage 
Corporation.  It  includes  mortgage- 
backed  bonds  meeting  equivalent  rating 
requirements. 

(1)  Includable  subsidiary.  The  term 
"includable  subsidiary"  means  a 
subsidiary  of  a  savings  association  that 

is: 

(1)  Engaged  solely  (either  directly  or 
through  ownership  of  a  subsidiary)  in 
activities  not  impermissible  for  a 
national  bank; 

(2)  Engaged  in  activities  not 
permissible  for  a  national  bank,  but  only 
if  acting  solely  as  agent  for  its  customers 
and  such  agency  position  is  clearly 
documented  in  the  savings  association's 
files; 

(3)  Engaged  solely  in  mortgage- 
banking  activities; 

(4](i)  Itself  an  insured  depository 
institution  or  a  company  the  sole 
investment  of  which  is  an  insured 
depository  institution,  and 

(ii)  Was  acquired  by  the  parent 
savings  Eissociation  prior  to  May  1, 1989; 
or 

(5)  A  subsidiary  of  any  Federal 
savings  association  existing  as  a  Federal 
savings  association  on  August  9, 1989 
that 

(i)  Was  chartered  prior  to  October  15, 
1982,  as  a  savings  bank  or  a  cooperative 
bank  under  State  law,  or 

(ii)  Acquired  its  principal  assets  from 
an  association  that  was  chartered  prior 
to  October  15, 1982,  as  a  savings  bank  or 
a  cooperative  bank  under  State  law. 

(m)  Intangible  assets.  The  term 
"intangible  assets"  includes,  but  is  not 
limited  to,  credit  card  servicing  rights, 
goodwill,  favorable  leaseholds,  core 
deposit  value,  and  purchased  mortgage 
servicing  rights. 

(n)  Interest-rate  contracts.  The  term 
"interest-rate  contracts"  includes  single 
currency  interest-rate  swaps;  basis 
swaps;  forward  rate  agreements; 
interest-rate  options  purchased;  forward 
forward  deposits  accepted;  and  any 
other  instrument  that  in  the  opinion  of 
the  Office,  may  give  rise  to  similar  risks, 
including  when-issued  securities. 

(o)  Mortgage-related  securities.  The 
term  "mortgage-related  securities" 
means  any  mortgage-related  qualifying 
security  under  section  3(c)  (41)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78{c}(41),  provided  that,  the  rating 
requirements  of  that  section  shall  not  be 
considered  for  purposes  of  this 
definition. 

(p)  OECD-based  country.  The  term 
"OECD-based  country"  means  a 


member  of  the  grouping  of  countries  that 
are  full  members  of  the  Organization  of 
Economic  Cooperation  and 
Development  plus  countries  that  have 
concluded  special  lending  arrangements 
with  the  International  Monetary  Fimd 
("IMF')  associated  with  the  IMFs 
capital  General  Arrangements  to 
Borrow.  These  countries  are  hereinafter 
referred  to  as  "OECD  counties". 
"Public-sector  entities"  include  states, 
local  authorities,  and  governmental 
subdivisions  below  the  central 
government  level  in  any  OECD-country. 
"Central  govenunent"  means  the 
national  governing  authority  of  a 
country;  it  includes  the  departments, 
ministries  and  agencies  of  the  central 
government  This  definition  does  not 
include  the  following:  State,  provincial, 
or  local  governments;  commercial 
enterprises  owned  by  the  central 
government  which  are  entities  engaged 
in  activities  involving  trade,  commerce, 
or  profit  that  are  generally  conducted  or 
performed  in  the  private  sector  of  the 
United  States  economy;  and  non-central 
government  entities  whose  obligations 
are  guaranteed  by  the  central 
government 

(q)  Original  maturity.  The  term 
"original  maturity"  means,  with  respect 
to  a  conunitment  the  earliest  possible 
date  after  a  commitment  is  made  on 
which  it  expires  or  is  unconditionally 
cancelable  at  the  option  of  the  issuing 
savings  association. 

(r)  Perpetual  preferred  stock.  The  term 
"perpetual  preferred  stock"  means 
preferred  stock  without  a  fixed  maturity 
date  that  cannot  be  redeemed  at  the 
option  of  the  holder,  and  that  has  no 
other  provisions  that  will  require  future 
redemption  of  the  issue.  For  purposes  of 
these  instruments,  preferred  stock  that 
can  be  redeemed  at  the  option  of  the 
holder  is  deemed  to  have  an  "original 
maturity"  of  the  earliest  possible  date 
on  which  it  may  be  so  redeemed. 
Cumulative  perpetual  preferred  stock  is 
preferred  stock  where  the  dividends 
accumulate  from  one  period  to  the  next 
Noncumulative  perpetual  preferred 
stock  is  preferred  stock  where  the 
unpaid  dividends  are  pot  carried  over  to 
subsequent  dividend  periods. 

(s)  Problem  institution.  The  term 
"problem  institution"  means  a  savings 
association  that  at  the  time  of  its 
acquisition,  merger,  purchase  of  assets 
or  other  business  combination  with  or 
by  another  savings  association: 

(1)  Was  subject  to  special  regulatory 
controls  by  its  primary  Federal  or  state 
regulatory  authority; 

(2)  Posed  particular  supervisory 
concerns  to  its  primary  Federal  or  state 
regulatory  authority;  or 


(3)  Failed  to  meet  its  regulatory 
capital  requirement  immediately  before 
the  transaction. 

(t)  Prorated  assets.  The  term 
"prorated  assets"  meaiu  the  total  assets 
(as  determined  in  the  most  recently 
available  GAAP  report  but  in  no  event 
more  than  one  year  old)  of  a  subsidiary 
(including  those  subsidiaries  where  the 
savings  association  has  a  minority 
interest)  multiplied  by  the  savings 
association's  percentage  of  ownership  ol 
that  subsidiary. 

(u)  Qualifying  mortgage  loan.  The 
term  "qualifying  mortgage  loan"  means 
a  permanent  1-4  family  residential  first 
mortgage  loan  that  is  prudently 
underwritten  and  is  performing  and  not 
more  than  90  days  past  due  with  a 
documented  loan-to-value  ratio  not 
exceeding  80  percent  (at  origination) 
unless  insured  to  at  least  an  80  percent 
loan-to-value  ratio  by  private  mortgage 
insurance  providetl  by  an  issuer 
approved  by  the  Federal  Home  Loan 
Mortgage  Corporation  or  the  Federal 
National  Mortgage  Association. 

(v)  Qualifying  multifamily  mortgage 
loan.  The  term  "qualifying  multifaimily 
mortgage  loan"  means  a  loan  on  an 
existing  property  consisting  of  5-36 
dwelling  units  with  an  initial  loan-to- 
value  ratio  of  not  more  than  80%  where 
an  average  aimual  occupancy  rate  of 
80%  or  more  of  total  imits  has  existed  for 
at  least  one  year. 

(w)  Qualifying  supervisory  goodwilL 
The  term  "qualifying  supervisory 
goodwill"  means,  for  eligible  savings 
associations: 

(1)  Any  unamortized  goodwill  (FSLIC 
Capital  Contributions,  as  reported  in  the 
September  30. 1989  Thrift  Financial 
Report)  that  existed  on  April  12. 1989 
resulting  from  prior  regulatory 
accounting  practices  less  any 
amortization  that  would  have  occurred 
subsequent  to  April  12, 1989  through  the 
current  reporting  period  where  the 
amortization  is  calculated  on  a  straight 
line  basis  over  the  shorter  of  20  years,  or 
the  remainir\g  period  for  amortization  in 
effect  on  April  12. 1989  for  regulatory 
accounting  practices;  plus 

(2)  The  lesser  of: 

(i)  Supervisory  goodwill  as  defined  in 
567.1(ee)  that  is  included  in  goodwill 
that  is  reflected  in  the  current  reporting 
period  under  generally  accepted 
accounting  principles  ("GAAF');  or 

(ii)(A)  Supervisory  goodwill  as 
defined  in  567.1(ee)  that  is  included  in 
goodwill  that  is  reflected  in  the  current 
reporting  period  under  GAAP; 

(B)  Plus  any  amortization  of  the 
goodwill  in  paragraph  (w)(2)(u)(A)  of 
this  section  that  occurred  subsequent  to 
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April  12, 1989  for  GAAP  reporting 
porpoMS; 

[C)  Minus  the  amortization  of  tfas 
goodwill  in  paragraph  (w)(2)(ii)(A)  of 
this  section  through  the  current  reporting 
period  that  results  when  the  goodwill  is 
amortized  subsequent  to  Apiil  12, 1989 
on  a  straightline  basis  over  the  shorter 
of  20  years,  or  the  remaining  period  for 
amortization  in  effect  on  April  12. 1989 
for  GAAP  reporting  purposes. 

(x)  Reciprocal  holdings  of  depository 
institution  instruments.  The  term 
"reciprocal  holdings  of  depository 
institution  instruments"  means  cross- 
holdings  or  other  formal  or  informal 
arrangements  in  which  two  or  more 
depository  institutions  swap,  exchange, 
or  otherwise  agree  to  hold  each  other's 
capital  instniments.  This  definition  does 
not  include  holdings  of  capital 
instruments  issued  by  other  depository 
institutions  that  were  taken  in 
satisfaction  of  debts  previously 
contracted,  provided  that  the  reporting 
savings  association  has  not  held  such 
instnmients  for  more  than  five  years  or 
a  longer  period  approved  by  the  Office. 

(y)  Replacement  cost.  The  term 
"replacement  cost"  means,  with  respect 
to  interest  rate  and  exchange-rate 
contracts,  the  loss  tliat  would  be 
incurred  in  the  event  of  a  counterparty 
default  as  measured  by  the  net  cost  of 
replacing  the  contract  at  the  current 
market  value.  If  default  would  result  in  a 
theoretical  profit,  the  replacement  value 
is  considared  to  be  zero.  This  mark-to- 
market  process  must  incorporate 
changes  in  both  interest  rates  and 
counterparty  credit  quality. 

[z]  Residential  properties.  The  term 
"residential  properties"  means  houses, 
condominiums,  cooperative  units,  and 
manufactured  homes.  This  definition 
does  not  include  boats  or  motor  homes, 
even  if  used  as  a  primary  residence,  or 
Mmeshare  properties. 

(aa)  Residual  characteristics.  The 
term  "residual  characteristics"  means 
interests  similar  to  a  multi-class  pay- 
thrcugh  obligation  representing  the 
excess  cash  flow  generated  from 
mortgage  collateral  over  the  amount 
required  for  the  issue's  debt  service  and 
ongoing  administrative  expenses  or 
interests  presenting  similar  degrees  of 
interest-rate/prepayment  risk  and 
principal  loss  risks. 

(bb)  Risk  weighted  assets.  The  term 
"risk-weighted  assets"  means  the  sum 
total  of  risk-weighted  on-balance  sheet 
assets  and  the  total  of  risk-weighted  off- 
balance  sheet  credit  equivalent 
amounts.  These  assets  are  calculated  in 
accordance  with  section  567.6  of  thia 
part 

(cc)  State.  The  term  "State"  means 
any  one  o£  the  several  states  of  the 


United  States  of  America,  the  District  of 
Columbia,  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States. 

(dd)  Subsidiary.  The  term 
"subsidiary"  means  any  corporation, 
partnership,  business  trust  joint 
vent\ire,  association,  pool,  syndicate  or 
other  similar  organization,  in  which  a 
savings  association  has  a  5%  or  greater 
ownership  interest  *  regardless  of 
whether  the  savings  association 
exercises,  directly  or  indirectly,  control 
as  determined  under  generally  accepted 
accounting  principles.  This  definition 
does  not  include  ownership  interests 
that  were  taken  in  satisfaction  of  debts 
previously  contracted,  provided  that  the 
reporting  savings  association  has  not 
held  the  interest  for  more  than  five  years 
or  a  longer  period  approved  by  the 
Office. 

(ee)  Supervisory  goodwill.  The  term 
"supervisory  goodwill"  means  goodwill 
resulting  from  the  acquisition,  merger, 
consolidation,  purchase  of  assets,  or 
other  business  combination  (if  such 
transaction  occurred  on  or  before  ^ril 
12, 1989)  of 

(1)  A  savings  association  where  the 
fair  market  value  of  assets  was  less  than 
the  fair  market  value  of  liabilities  at  the 
acquisition  date;  or 

(2]  A  problem  institution. 

(ff)  Total  assets.  The  term  "total 
assets"  means  total  assets  as  would  be 
required  to  be  reported  for  consolidated 
entities  on  period-end  reports  filed  with 
the  Office  in  accordance  with  generally 
accepted  accounting  principles. 

(gg)  Unconditionally  cancelable.  The 
term  "unconditionally  cancelable" 
means,  with  respect  to  a  commitment- 
type  lending  arrangement  including 
retail  credit  card  lines,  that  a  savings 
association  may,  at  any  time,  with  or 
without  cause,  refuse  to  advance  funds 
or  extend  credit  under  the  facility. 

(hh)  United  States  Government  or  its 
agencies.  The  term  "United  States 
Government  or  its  egencies"  means  an 
instrumentality  of  the  U.S.  Government 
whcse  debt  obligations  are  fully  and 
explicitly  guaranteed  as  to  the  timely 
payment  of  principal  and  interest  by  the 
full  faith  and  credit  of  the  United  States 
Government. 

(ii)  United  States  Government- 
sponsored  agency  or  corporation.  The 
term  "United  States  Government- 
sponsored  agency  or  corporation" 


*  Tbe  Office  reierve*  the  rigfal  to  raview  a  tavings 
■ssociation't  investment  in  a  lubiidiary  on  a  caa*- 
by-<:aae  baaii.  If  tha  Offica  determinaa  that  tuch 
invettment  ii  more  appropriateiy  traated  a*  an 
equity  fecurity  or  an  ownerahip  intereat  in  a 
aubaidiary  it  will  make  iuch  detenninatlon 
regardlaaa  of  the  percentage  of  ownerahip  held  by 
the  tavinga  aaaociation. 


means  an  agency  or  corporation 
originally  established  or  chartered  to 
serve  public  purposes  specified  by  the 
United  States  Congress  but  whose 
obligations  are  not  explicitly  guaranteed 
by  the  full  faith  and  credit  of  the  United 
States  Government 

S  567.2    Uinimum  regulatory  capital 
requirement 

(a)  To  meet  its  regiilatory  capital 
requirement  a  savings  association  must 
satisfy  each  of  the  following  capital 
standards: 

(1)  Risk-based  capital  requirement  (i) 
A  savings  association's  minimum  risk- 
based  capital  requirement  shall  be  an 
amoimt  equal  to  6%  of  its  risk-weighted 
assets  as  measured  pursuant  to  S  567.6 
of  thispart  plus  2%  of  its  risk-weighted 
assets  as  measured  pursuant  to  thist 
section. 

(ii)  A  savings  association  may  not  use 
supplementary  capital  to  satisfy  this 
requirement  in  an  amount  greater  than 
100%  of  its  core  capital  as  defined  in 
§  567.5  of  this  part. 

(2)  Leverage  ratio  requirement  [i]  A 
savings  association's  minimum  leverage 
ratio  requirement  shall  be  the  amount 
set  forth  in  S  567.8  of  this  part 

(ii)  A  savings  association  must  satisfy 
this  requirement  with  core  capital  as 
defined  in  §  567.5  of  this  part  in  an 
amoimt  not  less  than  3%  of  its  adjusted 
total  assets. 

(3)  Tangible  capital  requirement  (i)  A 
savings  association's  minimum  tangible 
capital  requirement  shall  be  the  amount 
set  forth  in  §  567.9  of  this  part 

(ii)  A  savings  association  must  satisfy 
this  requirement  with  tangible  capital  as 
defined  in  &  567.9  of  this  part  in  an 
amount  not  less  than  1.5%  of  its  adjusted 
total  assets. 

(b)  Transition  period  for  risk-based 
capital  requirement  (1 )  From  December 
7, 1989  to  December  30, 1990,  a  savings 
association's  minimmn  risk -based 
capital  requirement  for  any  calendar 
quarter  shall  be  an  amount  equal  to  80% 
of  the  amount  required  under  paragraph 
(a)(1)  of  this  section:  and 

(2)  Prom  December  31, 1990  until 
December  31, 1992,  a  savings 
association's  minimum  risk -based 
capital  requirement  for  any  calendar 
quarter  shall  be  an  amount  equal  to  90% 
of  the  amount  required  under  paragraph 
(a)(1)  of  this  section. 

(c)  Savings  associations  are  expected 
to  maintain  compliance  with  all  of  these 
standards  at  all  times. 

S  567.3    bMfivtdual  mMmum  capita 
requkements. 

(a)  Purpose  and  scope.  (1)  The  rules 
and  procedures  specified  in  this  section 
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apply  to  the  establishment  of  an 
individual  minimiun  capital  requirement 
for  a  savings  association  that  varies 
from  the  requirement  that  would 
otherwise  apply  to  the  savings 
association  under  {  567.2.  Pun'uant  to  12 
U.S.C.  1464(8),  die  Office  delegates 
authority  to  the  District  Directors  to 
establish,  with  the  prior  written 
concurrence  of  the  Senior  Deputy 
Director  for  Supervision  (Operations) 
such  individual  minimum  capital 
requirements  for  savings  associations  as 
are  necessary  or  appropriate  on  a  case- 
by-case  basis  in  light  of  the  particular 
circumstances  of  each  savings 
association.  Under  the  Office's 
oversight,  the  Senior  Deputy  Director  for 
Supervision  (Policy)  shall  establish 
guidelines  for  the  exercise  by  the 
District  Directore  of  the  authority 
granted  by  this  section  to  set  individual 
minimum  capital  requirements  in  a  fair, 
tiniform  manner  consistent  with  the 
Office's  national  policies. 

(2)  Upon  adoption  and  satisfactory 
implementation  of  such  guidelines  tmder 
the  oversight  of  the  Office,  the  Office 
may  delegate,  in  all  or  in  part, 
exclusively  to  the  District  Directors  the 
authority  to  set  individual  minimum 
capital  requirements  in  conformance 
with  the  guidelines  without  the 
requirement  for  case-by-case 
concurrence  by  the  Senior  Deputy 
Director  for  Supervision  (Operations) 
and  the  Office  subsequently  may 
terminate  such  delegation.  Under  such 
delegation,  a  District  Director's  decision 
would  constitute  final  agency  action. 
After  such  delegation,  the  Senior  Deputy 
Director  for  Supervision  (Policy)  imder 
the  Office's  oversight  would  retain 
control  over  the  guidelines  for  District 
Director  action  and  would  oversee 
implementation  of  and  compliance  with 
the  guidelines.  The  Senior  Deputy 
Director  for  Supervision  (Operations) 
would  continue  to  be  notified  of 
individual  minimum  capital 
requirements  set  by  the  District 
Directors. 

(b)  Appropriate  considerations  for 
establishing  individual  minimum  capital 
requirements.  Minimum  capital  levels 
higher  than  those  required  under  S  567.2 
may  be  appropriate  for  individual 
savings  associations.  Increased 
individual  minimum  capital 
requirements  may  be  established  upon  a 
determination  that  the  savings 
association's  capital  is  or  may  become 
inadequate  in  view  of  its  circumstances. 
For  example,  higher  capital  levels  may 
be  appropriate  for 

(1)  A  savings  association  receiving 
special  supervisory  attention; 


(2)  A  savings  association  that  has  or  is 
expected  to  have  losses  resulting  in 
capital  inadequacjr; 

(3)  A  savings  association  that  has  a 
high  degree  of  exposure  to  interest-rate 
risk,  prepayment  risk,  credit  risk,  or 
similar  risks;  or  a  high  proportion  of  off- 
balance  sheet  risk,  especially  standby 
letters  of  credit 

(4)  A  savings  association  that  has 
poor  liquidity  or  cash  fiowr, 

(5)  A  savings  association  growing, 
either  internally  or  through  acquisitions, 
at  such  a  rate  that  supervisory  problems 
are  presented  that  are  not  dealt  with 
adequately  by  S  563.131  of  this 
subchapter  or  other  Office  regulations; 

(6)  A  savings  association  that  may  be 
adversely  affected  by  the  activities  or 
condition  of  its  holding  company, 
affiliate(s),  subsidiaries,  or  other 
persons  or  savings  associations  with 
which  it  has  significant  business 
relationships,  including  concentrations 
of  credit; 

(7)  A  savings  association  with  a 
portfolio  reflecting  weak  credit  qtiolity 
or  a  significant  likelihood  of  financial 
loss,  or  that  has  loans  in  nonperforming 
status  or  on  which  borrowers  fail  to 
comply  with  repayment  terms; 

(8)  A  savings  association  that  has 
inadequate  underwriting  policies, 
standards,  or  procedures  for  its  loans 
and  investments;  or 

(9)  A  savings  association  that  has  a 
record  of  operational  losses  that 
exceeds  the  average  of  other,  similarly 
situated,  savings  associations;  has 
management  deficiencies;  or  has  a  poor 
record  of  supervisory  compliance. 

(c)  Standards  for  determination  of 
appropriate  individual  minimum  capital 
requirements.  The  appropriate  minimum 
capital  level  for  an  individual  savings 
association  cannot  be  determined  solely 
through  the  application  of  a  rigid 
mathematical  formula  or  whoUy 
objective  criteria.  The  decision  is 
necessarily  based,  in  part  on  subjective 
judgment  grounded  in  agency  expertise. 
The  factors  to  be  considered  in  the 
determination  will  vary  in  each  case 
and  may  include,  for  example: 

(1)  The  conditions  or  circumstances 
leading  to  the  determination  that  a 
higher  minimum  capital  requirement  is 
appropriate  or  necessary  for  the  savings 
association; 

(2)  The  exigency  of  those 
circumstances  or  potential  problems; 

(3)  The  overall  condition,  management 
strength,  and  future  prospects  of  the 
savings  association  and,  if  applicable, 
its  holding  company,  subsidiaries,  and 
affiliates; 

(4)  The  savings  association's  liquidity, 
capital  and  other  indicators  of  financial 


stability,  particulariy  as  compared  with 
those  df  similarly  situated  savings 
associations:  and 

(5)  The  polides  and  practices  of  the 
savings  association's  directors,  officers, 
and  senior  management  as  well  as  the 
internal  control  and  internal  audit 
systems  for  implementation  of  such 
adopted  policies  and  practices. 

(d)  Procedures— (\)  Notification. 
When  a  District  Director  determines 
that  a  minimum  capital  requirement 
different  from  that  set  forth  in  i  567.2  is 
necessary  or  appropriate  for  a  particular 
savings  association  and  is  in  accordance 
with  any  guidelines,  the  District  Director 
shall  notify  the  savings  assodation  in 
writing  of  its  proposed  individual 
minimum  capital  requi.-ement  the 
schedule  for  compUemce  with  the  new 
requirement  and  the  specific  c:auses  for 
determining  that  the  higher  individual 
minimum  capital  requirement  is 
necessary  or  appropriate  for  the  savings 
association.  At  the  same  time,  the 
District  Director  shall  forward  to  the 
Senior  Deputy  Director  for  Supervision 
(Operations)  a  copy  of  the  notifying 
letter,  along  with  the  documentation 
supporting  the  need  for  such  a  higher 
capital  requirement  Tbe  District 
Director  shall  also  forward  the  notifying 
letter  to  the  appropriate  state  supervisor 
if  a  state-chartered  sa\'ings  association 
would  be  subject  to  an  individual 
minimmn  capital  requirement 

(2)  Response,  (i)  "The  response  shall 
include  any  information  that  the  savings 
association  wants  the  District  Director 
to  consider  in  deciding  whether  to 
establish  or  to  amend  an  individual 
minimum  capital  requirement  for  the 
savings  association,  what  the  individual 
capital  requirement  should  be,  and,  if 
appUcable,  what  compliance  schedule  is 
appropriate  for  achieving  the  required 
capital  level  The  responses  of  the 
savings  association  and  appropriate 
state  supervisor  must  be  in  writing  and 
must  be  delivered  to  the  District 
Director  within  30  days  after  the  date  on 
which  the  notification  was  received  The 
District  Director  shall  then  forward  a 
copy  of  these  responses  to  the  Senior 
Deputy  Director  for  Supervision 
(Operations).  The  District  Director  may 
extend  the  time  period  for  good  cause. 
The  time  period  for  response  by  the 
savings  association  may  be  shortened 
for  good  cause: 

(A)  When,  in  the  opinion  of  the 
District  Director,  the  condition  of  the 
savings  association  so  requires,  and  the 
District  Director  informs  the  savings 
association  of  the  shortened  response 
period  in  the  notice; 

(B)  With  the  consent  of  the  savings 
association;  or 
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(C)  When  the  savings  association 
already  has  advised  the  District  Director 
that  it  cannot  or  will  not  achieve  its 
apphcable  minimum  capital 
requirement 

(ii)  Failure  to  respond  within  30  days, 
or  such  other  time  period  as  may  be 
specified  by  the  District  Director,  may 
constitute  a  waiver  of  any  objections  to 
the  proposed  individual  minimum 
capital  requirement  or  to  the  schedule 
for  complying  with  it,  unless  the  District 
Director  has  provided  an  extension  of 
the  response  period  for  good  cause. 

(3)  Decision.  After  expiration  of  the 
response  period,  the  District  Director 
shall  decide  whether  or  not  he  believes 
the  proposed  individual  minimum 
capital  requirement  should  be 
established  for  the  savings  association, 
or  whether  that  proposed  requirement 
should  be  adopted  in  modified  form, 
based  on  a  review  of  the  savings 
association's  response  and  other 
relevant  information.  The  District 
Director's  decision  shall  address 
comments  received  within  the  response 
period  from  the  savings  association  and 
the  appropriate  state  supervisor  (if  a 
state-chartered  savings  association  is 
involved)  and  shall  state  the  level  of 
capital  required,  the  schedule  for 
compliance  with  this  requirement,  and 
any  specific  remedial  action  the  savings 
association  could  take  to  eliminate  the 
need  for  continued  applicability  of  the 
individual  minimum  capital  requirement. 
The  District  Director  shall  send  a  copy 
of  the  recommended  final  determination 
to  the  Senior  Deputy  Director  for 
Supervision  (Operations)  which  must 
concur  before  the  decision  becomes 
effective  and  is  commimicated  to  the 
savings  association  and  to  the 
appropriate  state  supervisor  (if  a  state- 
chartered  savings  association  is 
involved).  The  District  Director  shall 
provide  the  savings  association  with  a 
written  decision  on  the  individual 
minimum  capital  requirement, 
addressing  the  substantive  conunents 
made  by  the  savings  association  and 
setting  forth  the  decision  and  the  basis 
for  that  decision.  Upon  receipt  of  this 
decision,  the  individual  minimum  capital 
requirement  becomes  effective  and 
binding  upon  the  savings  association. 
This  decision  represents  final  agency 
action. 

(4)  Failure  to  comply.  Failure  to 
satisfy  an  individual  minimum  capital 
requirement,  or  to  meet  any  required 
incremental  additions  to  capital  under  a 
schedule  for  compliance  with  such  an 
individual  minimum  capital  requirement, 
shall  constitute  a  legal  basis  for  issuing 
a  capital  directive  pursuant  to  S  567.4  of 
this  part 


(5)  Change  in  circumstances.  If,  after 
a  decision  is  made  under  paragraph 
(d)(3)  of  this  section,  there  is  a  change  in 
the  circumstances  affecting  the  savings 
association's  capital  adequacy  or  its 
ability  to  reach  its  required  minimum 
capital  level  by  the  specified  date,  the 
District  Director  may,  with  the 
concurrence  of  the  Senior  Deputy 
Director  for  Supervision  (Operations), 
amend  the  individual  minimum  capital 
requirement  or  the  savings  association's 
schedule  for  such  compHance.  As  set 
forth  in  paragraph  (a)(1)  of  this  section 
with  regard  to  the  initial  setting  of  an 
individual  capital  requirement,  this 
authority  may  also  be  delegated 
exclusively  to  the  District  Directors 
without  the  need  for  the  concurrence  of 
the  Senior  Deputy  Director  for 
Supervision  (Operations)  in  individual 
determinations.  The  District  Director 
may  decline  to  consider  a  savings 
association's  request  for  such  changes 
that  are  not  based  on  a  significant 
change  in  circumstances  or  that  are 
repetitive  or  frivolous.  The  District 
Director  shall  notify  the  Senior  Deputy 
Director  for  Supervision  (Operations)  of 
the  request  and  his  decision.  Pending  the 
District  Director's  reexamination  of  the 
original  decision,  that  original  decision 
and  any  compliance  schedule 
established  thereunder  shall  continue  in 
full  force  and  effect. 

§  567.4    Capital  directives. 

(a)  Issuance  of  a  Capital  Directive — 
(1)  Purpose.  In  addition  to  any  other 
action  authorized  by  law,  the  Office, 
after  referral  of  an  appropriate  case  by  a 
District  Director  and  based  on  a 
recommendation  of  the  Office's  Office  of 
Enforcement  developed  in  coordination 
with  the  Senior  Deputy  Director  for 
Supervision  (Operations)  may  issue  a 
capital  directive  to  a  savings  association 
that  does  not  have  an  amount  of  capital 
satisfying  its  minimum  capital 
requirement.  Issuance  of  such  a  capital 
directive  may  be  based  on  a  savings 
association's  noncompliance  with  a 
capital  requirement  established  under 
S  567.2,  §  567.3,  by  a  written  agreement 
under  12  U.S.C.  1464(d)(2).  or  as  a 
condition  for  approval  of  an  application. 
A  capital  directive  may  order  a  savings 
association  to: 

(i)  Achieve  its  minimum  capital 
requirement  by  a  specified  date; 

(ii)  Adhere  to  the  compliance  schedule 
for  achieving  its  individual  minimimi 
capital  requirement; 

(iii)  Submit  and  adhere  to  a  capital 
plan  acceptable  to  the  Office  describing 
the  means  and  a  time  schedule  by  which 
the  savings  association  shall  reach  its 
-  required  capital  level: 


(iv)  Take  other  action,  including  but 
not  limited  to,  reducing  the  savings 
association's  assets  or  its  rate  of 
liability  growth,  or  imposing  restrictions 
on  the  savings  association's  payment  of 
dividends,  in  order  to  cause  the  savings 
association  to  reach  its  required  capital 
level; 

(v)  Take  any  action  authorized  under 
9  587.10(e):  or 

(vi)  Take  a  combination  of  any  of 
these  actions. 

A  capital  directive  issued  under  this 
section,  including  a  plan  submitted 
pursuant  to  a  capital  directive,  is 
enforceable  under  12  U.S.C.  1464(d)(8)  in 
the  same  manner  and  to  the  same  extent 
as  an  effective  and  outstanding  cease 
and  desist  order  which  has  become  final 
under  12  U.S.C.  1464(d)(2). 

(2)  Notice  of  intent  to  issue  capital 
directive.  Upon  referral  of  a  case  by  a 
District  Director,  the  Office  of 
Enforcement,  in  coordination  with  the 
Senior  Deputy  Director  for  Supervision 
(Operations),  will  determine  whether  to 
initiate  the  process  of  issuing  a  capital 
directive.  The  Office  of  Enforcement  will 
notify  a  savings  association  in  writing 
by  registered  mail  of  its  intention  to 
issue  a  capital  directive.  If  a  state- 
chartered  savings  association  is 
involved,  the  Office  of  Enforcement  will 
also  notify  and  solicit  comment  from  the 
appropriate  state  supervisor.  The  notice 
will  state: 

(i)  The  reasons  for  issuance  of  the 
capital  directive  and 

(ii)  The  proposed  contents  of  the 
capital  directive. 

(3)  Response  to  notice  of  intent,  (i)  A 
savings  association  may  respond  to  the 
notice  of  intent  by  submitting  its  own 
compliance  plan,  or  may  propose  an 
alternative  plan.  The  response  should 
also  include  any  information  that  the 
savings  association  wishes  the  Office  of 
Enforcement  to  consider  and  the  Senior 
Deputy  Director  for  Supervision 
(Operations)  to  review  in  deciding 
whether  to  recommend  that  the  Office 
issue  a  capital  directive.  The 
appropriate  state  supervisor  may  also 
submit  a  response  to  the  Office  of 
Enforcement.  These  responses  must  be 
in  writing  and  be  delivered  to  the  Office 
of  Enforcement  within  30  days  after 
receipt  of  the  notices.  In  its  discretion, 
the  Office  of  Enforcement  may  extend 
the  time  period  for  the  response  for  good 
cause.  The  Office  of  Enforcement  may, 
for  good  cause,  shorten  the  30-day  time 
period  for  response  by  the  savings 
association: 

(A)  When,  in  the  opinion  of  the  Office 
of  Eriforcement  the  condition  of  the 
savings  association  so  requires,  and  the 
Office  of  Enforcement  informs  the 
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savings  association  of  the  shortened 
response  period  in  the  notice; 

(B)  With  the  consent  of  the  savings 
association;  or 

(C)  When  the  savings  association 
already  has  advised  the  Office  of 
Enforcement  that  it  cannot  or  will  not 
achieve  its  applicable  minimum  capital 
requirement 

(ii)  Failure  to  respond  within  30  days 
of  receipt  or  such  other  time  period  as 
may  be  specified  by  the  Office  of 
Enforcement,  may  constitute  a  waiver  of 
any  objections  to  the  capital  directive 
unless  the  Office  of  Enforcement  grants 
an  extension  of  the  time  period  for  good 
cause. 

(4)  Decision.  After  the  closing  date  of 
the  savings  association's  response 
period,  or  upon  receipt  of  the  savings 
association's  response,  if  earlier,  the 
Office  of  Enforcement  shall  consider  the 
savings  association's  response  and  may 
seek  additional  information  or 
clarification  of  the  response.  Thereafter, 
the  Office,  based  on  a  recommendation 
from  the  Office  of  Enforcement 
developed  in  coordination  with  the 
Senior  Deputy  Director  for  Supervision 
(Operations),  will  determine  whether  or 
not  to  issue  a  capital  directive  and,  if 
one  is  to  be  issued,  whether  it  should  be 
as  originally  proposed  or  in  modified 
form. 

(5)  Service  and  effectiveness,  (i)  Upon 
issuance,  a  capital  directive  will  be 
served  upon  the  savings  association.  It 
will  include  or  be  accompanied  by  a 
statement  of  reasons  for  its  issuance 
and  shall  address  the  responses 
received  during  the  response  period. 

(ii)  A  capital  directive  shall  become 
effective  upon  the  expiration  of  30  days 
after  service  upon  the  savings 
association,  unless  the  Office  of 
Enforcement  determine^'that  a  shorter 
effective  period  is  necessary  either  on 
account  of  the  public  interest  or  in  order 
to  achieve  the  capital  directive's 
purpose.  If  the  savings  association  has 
consented  to  issuance  of  the  capital 
directive,  it  may  become  effective 
immediately.  A  capital  directive  shall 
remain  in  effect  and  enforceable  unless, 
and  then  only  to  the  extent  that  it  is 
stayed,  modified,  or  terminated  by  the 
Office. 

(6)  Change  in  circumstances.  Upon  a 
change  in  circmnstances,  a  savings 
association  may  submit  a  request  to  its 
District  Director  to  reconsider  the  terms 
of  the  capital  directive  or  consider 
changes  in  the  savings  association's 
capital  plan  issued  under  a  directive  for 
the  savings  association  to  achieve  its 
minimum  capital  requirement.  If  the 
District  Director  believes  such  a  change 
is  warranted,  the  District  Director  shall 
forward  the  request  to  the  Office  of 


Enforcement  which  may  recommend 
that  the  Office  modify  the  savings 
association's  capital  requirement  or  may 
refuse  to  recommend  such  action  if  it 
determines  that  there  are  not  significant 
changes  in  circumstances.  Pending  a 
decision  on  reconsideration,  the  capital 
directive  and  capital  plan  shall  continue 
in  fioll  force  and  effect 

(b)  Relation  to  other  administrative 
actions.  The  Office — 

(1)  May  consider  a  savings 
association's  progress  in  adhering  to  any 
capital  plan  required  under  this  section 
whenever  such  savings  association  or 
any  affiliate  of  such  savings  association 
(including  any  company  which  controls 
such  savings  association)  seeks 
approval  for  any  proposal  that  would 
have  the  effect  of  diverting  earnings, 
diminishing  capital,  or  otherwise 
impeding  such  savings  association's 
progress  in  meeting  its  minimum  capital 
requirement  (such  as  an  application 
under  §  563.131  of  this  subchapter,  or  an 
application  for  approval  to  exceed  its 
apphcable  equity  risk  investment 
threshold  pursuant  to  S  563.98(g)  of  this 
subchapter);  and 

(2)  May  disapprove  any  proposal 
referred  to  in  paragraph  (b)(1)  of  this 
section  if  the  Office  determines  that  the 
proposal  would  adversely  affect  the 
ability  of  the  savings  association  on  a 
ciurent  or  pro  forma  basis  to  satisfy  its 
capital  requirement. 

S  567.5    Compofwnts  of  capital 

(a)  Core  Capital. 

(1)  The  following  elements,  less  the 
amount  of  any  deductions  pursuant  to 
paragraph  (a)(2)  of  this  section, 
comprise  a  savings  association'  s  core 
capital: 

(i)  Common  stockholders'  equity 
(including  retained  earnings); 

(ii)  Noncumulative  perpetual  preferred 
stock  and  related  surplus,* 

(iii)  Minority  interests  in  the  equity 
accounts  of  subsidiaries  that  are  fully 
consoUdated; 

(iv)  Nonwithdrawable  accounts  and 
pledged  deposits  of  mutual  savings 
associations  (excluding  any  treasury 
shares  held  by  the  savings  association) 


*  Preferred  stock  iuuea  where  tlie  dividend  U 
reset  periodically  based  upon  current  market 
conditions  and  the  savings  association's  current 
credit  rating,  including  but  not  limited  to.  auction 
rate,  money  market  or  remarketable  preferred  stock, 
are  assigned  to  supplementary  capital,  regardless  of 
its  cumulative  or  noncumulative  characteristics- 
Preferred  stock  issued  by  subsidiaries  that  may  not 
be  counted  by  the  parent  savings  association  on  the 
Thrift  Financial  Report  likewise  may  not  be 
considered  in  calculating  capital.  Preferred  stock 
issued  by  a  savings  association  or  a  subsidiary  that 
is,  in  effect  collateralized  by  assets  of  the  savings 
association  or  one  of  its  subsidiaries  may  not  b« 
Included  in  capital 


meeting  the  criteria  of  regulations  and 
memoranda  of  the  Office  to  the  extent 
that  such  accotmts  or  deposits  have  no 
fixed  maturity  date,  cannot  be 
withdrawn  at  the  option  of  the 
accountholder,  and  do  not  earn  interest 
that  carries  over  to  subsequent  periods. 

(v)  The  remaining  goodwill  (FSUC 
Capital  Contributions)  resulting  from 
prior  regulatory  accounting  practices  as 
provided  in  §  567.1(w){l)  of  this  part 

(2)  Deductions  from  core  capital: 

(i)  Intangible  assets  are  deducted  from 
assets  for  purposes  of  determining  core 
capital  except  as  provided  elsewhere  in 
this  paragraph. 

(ii)  Assets  that  meet  the  definition  of 
intangible  assets  as  set  forth  at 
S  567.1(m)  of  this  part  (excluding 
purchased  mortgage  servicing  rights), 
but  meet  the  following  three-part  test 
shall  not  be  considered  intangible  assets 
for  purposes  of  this  section  but  are 
Umited  to  25%  of  core  capital: 

(A)  The  intangible  asset  must  be  able 
to  be  separated  and  sold  apart  from  the 
savings  association  or  from  the  bulk  of 
the  savings  association's  assets; 

(B)  The  market  value  of  the  intangible 
asset  must  be  established  on  an  annual 
basis  through  an  identifiable  stream  of 
cash  fiows,  and  there  must  be  a  high 
degree  of  certainty  that  the  asset  will 
hold  this  market  value  notwithstanding 
the  future  prospects  of  the  savings 
association;  and 

(C)  The  savings  association  must 
demonstrate  and  document  that  a 
market  exists  which  will  provide 
liquidity  for  the  intangible  asset 

(iii)  Paragraph  (a)(2)(i)  of  this  section 
does  not  apply  to  the  following 
intangible  assets: 

(A)  Purchased  mortgage  servicing 
ri^ts.  These  must  be  valued  at  the 
lower  of  90%  of  fair  market  value  to  the 
extent  determinable,  90%  of  original  cost 
or  the  current  amortized  book  value  as 
determined  under  generally  accepted 
accounting  principles.  The  {unount 
written  off,  if  any.  is  deducted  from 
assets  and.  therefore,  core  capital. 

(B)  Qualifying  supervisory  goodwill 
held  by  an  eligible  savings  association 
(as  defined  in  S  567 .1(h)  of  this  part)  to 
the  extent  permitted  by  this  paragraph. 
The  amount  of  qualifying  supervisory 
goodwill  may  not  exceed  the  applicable 
percentage  of  adjusted  total  assets  as 
calculated  for  the  tangible  capital 
requirement  set  forth  in  the  following 
table: 


Parcent 

Prior  to  Jt  nu«rv  1    1 992 

1.S00 

January  1 
Januanr 1 

1992-0«oent)er  31. 
1993-OK«fnb8r31. 

1992 

1993 

1.000 
0.750 
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Januaiy  1. 1094-Oece(nber  31, 1994.. 
TTwrMttar _ — 


Percent 


0.375 
0 


(iv)  Investments,  both  equity  and  debt, 
in  subsidiaries  that  are  not  includable 
suBsidiaries  (including  those 
subsidiaries  where  the  savings 
association  has  a  minority  ownership 
interest)  are  deducted  from  assets  and, 
thus  core  capital  except  as  provided  in 
paragraphs  (a)(v)  and  (a)(vi)  of  this 
section. 

(v](A)  For  investments  described  in 
paragraph  (a)(iv)  of  this  section  where 
the  subsidiary  was  engaged  before  April 
12. 1989  in  activities  that  would  not  fall 
within  the  scope  of  activities  in  which 
includable  subsidiaries  may  engage,  a 
savings  association  must  deduct  from 
assets  and.  thus,  capital  the  applicable 
percentage  set  forth  in  paragraph 
(a)(2)(v)(B)  of  this  section  of  the  lesser 
of: 

[1]  The  savings  association's 
investments  in  and  extensions  of  credit 
to  the  subsidiary  as  of  April  12, 1989;  or 

[2]  The  savings  association's 
investments  in  and  extensions  of  credit 
to  the  subsidiary  on  the  date  as  of  which 
the  savings  association's  capital  is  being 
determined. 

(B)  For  purposes  of  paragraph 
(a){2)(v)(A)  of  this  section,  the 
applicable  percentage  is  as  follows: 


For  the  period: 


Pnor  to  July  1,  1990 

July  1,  199O-June30.  1991 
July  1,  1991-June30,  1992 
July  1,  1992-June  30,  1993 
July  1.  1993-Jone  30.  1994 
Thereafter 


The 
applica- 

b4e 
percent- 
age is: 


0 

10 
25 
40 
60 
100 


(C)  A  savings  association  that  has 
deducted  a  portion  of  its  investment  in  a 
subsidiary  pursuant  to  paragraph 
(a](2)(v}(A)  of  this  section  must 
consolidate  the  prorated  assets  of  the 
subsidiary  in  calculating  adjusted  total 
assets  for  the  core  capital  requirement 
by  multiplying  those  prorated  assets  by 
the  following  applicable  percentage  and 
adding  that  amount  in  calculating  its 
adjusted  total  assets: 


For  the  period: 


Prior  to  July  1.  1990 

Juty  1.  1990-June  30, 1991 .. 
July  1.  1991-June  30.  1992. 


The 
appHca- 

bte 
percent- 
age Is: 


100 
90 
75 


For  the  period: 


July  1,  1992^June  30.  1993 

July  1,  1993->hina30, 1994 

Thereafter — 


The 

"^ 
percent- 
age iK 


60 

40 

0 


(vi)  If  a  savings  association  holds  a 
subsidiary  (either  directly  or  through  a 
subsidiary]  that  is  itself  a  domestic 
depository  institution,  the  Office  may,  in 
its  sole  discretion  upon  determining  that 
the  amount  of  core  capital  that  would  be 
required  would  be  higher  if  the  assets 
and  liabilities  of  such  subsidiary  were 
consolidated  with  those  of  the  parent 
savings  association  than  the  amount 
that  would  be  required  if  the  parent 
savings  association's  investment  were 
deducted  pursuant  to  paragraphs 
(a)(2)(iv)  and  (a)(2)(v)  of  this  section, 
consolidate  the  assets  and  liabilities  of 
that  subsidiary  with  those  of  the  parent 
savings  association  In  calculating  the 
capital  adequacy  of  the  parent  savings 
association,  regardless  of  whether  the 
subsidiary  would  otherwise  be  an 
includable  subsidiary  as  defmed  in 
9  567.1(1)  of  this  part. 

(b)  Supplementary  Capital. 
Supplementary  capital  counts  towards  a 
savings  association's  total  capital  up  to 
a  maximum  of  100%  of  the  savings 
association's  core  capital.  The  following 
elements  comprise  a  savings 
association's  supplementary  capital: 

(1)  Permanent  Capital  Instruments,  (i) 
Cumulative  perpetual  preferred  stock 
and  other  perpetual  preferred  stock  ' 
issued  pursuant  to  regulations  and 
memoranda  of  the  Office; 

(ii)  Mutual  capital  certificates  issued 
pursuant  to  regiilations  and  memoranda 
of  the  Office; 

(iii)  Nonwithdrawable  accoimts  and 
pledged  deposits  (excluding  any 
treasury  shares  held  by  the  savings 
association)  meeting  the  criteria  of  12 
CFR  561.42  to  the  extent  that  such 
instruments  are  not  included  in  core 
capital  under  paragraph  (a)  of  this 
section; 

(iv)  Net  worth  certificates  either 
issued  pursuant  to  regulations  and 
memoranda  of  the  Office,  or  that  the 
FDIC  is  committed  to  purchase; 

(v)  Income  capital  certificates; 


*  Preferred  stock  Usued  by  subsidiaries  that  may 
not  be  counted  by  the  parent  savings  association  on 
the  Thrift  Financial  Report  likewise  may  not  be 
considered  in  calculating  capital.  Preferred  stock 
issued  by  a  savings  association  or  a  subsidiary  that 
is.  in  effect,  collateralized  by  assets  of  the  savings 
association  or  one  of  its  subsidiaries  may  not  be 
included  in  capital. 


(vi)  Perpetual  subordinated  debt 
issued  pursuant  to  regulations  and 
memoranda  of  the  Office;  and 

(vii)  Mandatory  convertible 
subordinated  debt  (capital  notes)  issued 
pursuant  to  regulations  and  memoranda 
of  the  Office. 

(2)  Maturing  Capital  Instruments,  (i) 
Subordinated  debt  issued  pursuant  to 
regulations  and  memoranda  of  the 
Office; 

(ii)  Intermediate-term  preferred  stock 
issued  pursuant  to  regulations  and 
memoranda  of  the  Office  and  any 
related  surplus: 

(iii)  Mandatory  convertible 
subordinated  debt  (commitment  notes) 
issued  pursuant  to  regulations  and 
memoranda  of  the  Office;  and 

(iv)  Mandatorily  redeemable  preferred 
stock  that  was  issued  before  July  23, 
1985  or  issued  pursuant  to  regulations 
and  memoranda  of  the  Office  and 
approved  in  writing  by  the  FSLIC  for 
inclusion  as  regulatory  capital  before  or 
after  issuance. 

(3)  Transition  rules  for  maturing 
capital  instruments.— {[)  Maturing 
capital  instruments  issued  on  or  before 
November  7, 1989.  For  all  maturing 
capital  instruments  issued  on  or  before 
November  7, 1989,  the  following 
amortization  schedule  applies: 


Years  to  maturity  of  outstanding 
mihordinated  debt 

Percent 
included 

in 
supple- 
mentary 
capital 

100 

Less  than  7  but  greater  tt^n  or  equal  to 
6                    

86 

Less  than  6  but  greater  ttian  or  equal  to 
5 

71 

Less  than  5  but  greater  than  or  equal  to 
4                       

57 

Less  than  4  but  greater  than  or  equal  to 
3 

43 

Less  than  3  but  greater  tt\ar\  or  equal  to 
2          

29 

Less  than  2  but  greater  than  or  equal  to 

1 

Less  than  1    

14 
0 

(ii)  Maturing  capital  instruments 
issued  after  November  7, 1989.  A 
savings  association  issuing  maturing 
capital  instruments  after  November  7. 
1989,  may  choose,  subject  to  paragraph 
(b)(3)(ii)(C]  of  this  section,  to  include 
such  instruments  pursuant  to  either 
paragraph  (b)(3](ii)(A)  or  (b)(3)(ii)(B)  of 
this  section. 

(A)  At  the  beginning  of  each  of  the 
last  five  years  of  the  l&e  of  the  maturing 
capital  instrument,  the  amoimt  that  is 
eligible  to  be  included  as  supplementary 
capital  is  reduced  by  20%  of  the  original 
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amount  of  that  instrument  (net  of 
redemptions).* 

(B)  Only  the  aggregate  amoimt  of 
maturing  capital  instruments  that 
mature  in  any  one  year  during  the  seven 
years  immediately  prior  to  an 
instrument's  maturity  that  does  not 
exceed  20%  of  an  Institution's  capital 
will  qualify  as  supplementary  capital. 

(C)  Once  a  savings  association  selects 
either  paragraph  (b)(3)(ii)(A)  or 
(b)(3)(ii)(B)  of  this  section  for  the 
issuance  of  a  maturing  capital 
instrument,  it  must  continue  to  elect  that 
option  for  all  subsequent  issuances  of 
maturing  capital  instruments  for  as  long 
as  there  is  a  balance  outstanding  of  such 
post-November  7. 1989  issuances.  Only 
when  such  issuances  have  all  been 
repaid  and  the  savings  association  has 
no  balance  of  such  issuances 
outstanding  may  the  savings  association 
elect  the  other  option. 

(4)  General  valuation  loan  and  lease 
loss  allowances.  General  valuation  loan 
and  lease  loss  allowances  established 
pursuant  to  regulations  and  memoranda 
of  the  Office  up  to  a  maximum  of  1.25 
percent  of  risk-weighted  assets.'  Until 
December  31, 1992,  such  allowances 
may  not  constitute  any  more  than  1.5% 
of  risk-weighted  assets.  Thereafter  they 
may  not  constitute  any  more  than  1.25% 
of  risk-weighted  assets. 

(c)  Total  Capital.  (1)  A  savings 
association's  total  capital  equals  the 
sum  of  its  core  capital  and 
supplementary  capital  (to  the  extent  that 
such  supplementary  capital  does  not 
exceed  100%  of  its  core  capital). 

(2)  The  following  assets,  in  addition  to 
assets  required  to  be  deducted 
elsewhere  in  calculating  core  capital, 
are  deducted  from  assets  for  purposes  of 
determining  total  capital,  subject  to 
paragraph  (c)(3)  of  this  section. 

(1)  Reciprocal  holdings  of  depository 
institution  capital  instruments; 

(ii)  All  equity  investments,  except  as 
provided  in  paragraph  (c)(3)  of  this 
section;  and 

(iii )  That  portion  of  land  loans  and 
nonresidential  construction  loans  in 
excess  of  80  percent  loan-to-value  ratio. 


(3)  The  following  percentages  of 
investments  described  in  paragraphs 
(c)(2)(ii)  and  (c)(2)(iii]  of  this  section 
may  be  included  in  the  calculation  of 
adjusted  total  assets  and,  thus,  total 
capital  for  the  periods  indicated: 


*  Capital  instruments  may  be  redeemed  prior  to 
maturity  and  without  the  pnor  approval  of  the 
Office,  as  long  as  the  instruments  are  redeemed 
with  the  proceeds  of,  or  replaced  by,  a  like  amount 
of  a  similar  or  higher  quality  capital  instrument. 
However,  the  Office  must  be  notified  in  writing  at 
least  30  days  in  advance  of  such  redemption. 

*  The  aiBotmt  of  the  general  valuation  loan  and 
lease  loss  allowances  that  may  t>e  included  in 
capital  is  based  on  a  percentage  of  risk-weighted 
assets.  A  savings  association  may  deduct  an 
allowance  for  general  valuation  loan  and  lease 
losses  in  excess  of  the  amount  permitted  to  be 
included  as  capital  from  the  gross  sum  of  risk- 
weighted  assets  in  computing  the  denotninator  of 
the  risk  based  capital  standard. 


Percent 

Prior  io>'yi  laon         

100 

July  1,  1990-Juna  30, 1991 

July  1,  1991-Juoe  30.  1992 

July  1,  1992^une  30,  1993 _ 

>ity  1   19<),VJ(XW30  19A4 

90 
75 
60 

40 

Thereafter  _„ — 

0 

S  567.6    Risk-based  capital  crMttt  rtek 
tvelght  categories. 

(a)  Risk-weighted  Assets.  Risk- 
weighted  assets  equal  total  assets  plus 
consolidated  oi^-balance  sheet  items 
where  each  asset  or  item  is  multiplied 
by  the  appropriate  risk  weight  as  set 
forth  in  this  section.  Before  an  off- 
balance  sheet  item  can  be  assigned  a 
risk  weight  it  must  be  converted  to  an 
on-balance  sheet  credit  equivalent 
amount  in  accordance  with  this  section. 
The  risk  weight  assigned  to  a  particular 
asset  or  on-balance  sheet  credit 
equivalent  amount  determines  the 
percentage  of  that  asset/credit 
equivalent  amoimt  that  is  included  in 
the  calculation  of  risk-weighted  assets 
for  purposes  of  this  rule.  Assets  not 
included  for  purposes  of  calculating 
capital  pursuant  to  §  567.5  of  this  part 
are  not  included  in  calculating  risk- 
weighted  assets. 

(1)  On-Balance  Sheet  Assets:  The  risk 
categories/weights  for  on-balance  sheet 
assets  are: 

(i)  Zero  percent  Risk  Weight 
(Category  1). 

(A)  Cash,  including  domestic  and 
foreign  currency  owned  and  held  in  all 
offices  of  a  savings  association  or  in 
transit.  Any  foreign  currency  held  by  a 
savings  association  must  be  converted 
into  U.S.  dollar  equivalents; 

(B)  Securities  issued  by  and  other 
direct  claims  on  the  U.S.  Government  or 
its  agencies  (to  the  extent  such 
securities  or  claims  are  unconditionally 
backed  by  the  full  laiih  and  credit  of  the 
United  Slates  Covem.-nenl)  or  the 
central  govenmier.t  of  an  OECD  country; 

(C)  Notes  and  obligations  issued  by 
either  the  Federal  Savings  and  Loan 
Insurance  Corporation  or  the  Federal 
Deposit  Insurance  Corporation  and 
backed  by  the  full  faiih  and  credit  of  the 
United  States  Government; 

(D)  Deposit  reserves  at.  claims  on,  and 
balances  due  from  Federal  Reserve 
Banks; 

(E)  The  book  value  of  paid-in  Federal 
Reserve  Bank  stock; 


(F)  That  portion  of  asseU  that  is  fully 
covered  against  capital  loss  and/or 
yield  maintenance  agreements  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  or  any  successor  agency. 

(G)  That  portion  of  assets  directly  and 
unconditionally  guaranteed  by  the 
United  States  Government  or  its 
agencies,  or  the  central  government  of 
an  OECD  country. 

{u)  20  percent  Risk  Weight  (Category 
2). 

(A)  Cash  items  in  the  process  of 
collection; 

(6)  That  portion  of  assets 
coUateralizied  by  the  current  market 
value  of  securities  issued  or  guaranteed 
by  the  United  States  government  or  its 
agencies,  or  the  central  government  of 
an  OECD  country; 

(C)  That  portion  of  assets 
cont^tionally  guaranteed  by  the  United 
States  Government  or  its  agencies,  or 
the  central  government  of  an  OECD 
country, 

(D)  Securities  (not  including  equity 
securities)  issued  by  and  other  claims  on 
the  U.S.  Government  or  its  agencies 
which  are  not  backed  by  the  full  faith 
and  credit  of  the  United  States 
Government; 

(E)  Securities  (not  including  equity 
securities)  issued  by,  or  other  direct 
claims  on.  United  States  Govenmient- 
sponsored  agencies; 

(F)  That  portion  of  assets  guaranteed 
by  United  States  Government-sponsored 
agencies; 

(G)  That  portion  of  assets 
collateraUzed  by  the  current  meirket 
value  of  securities  issued  or  guaranteed 
by  United  States  Government-sponsored 
agencies; 

(H)  High  quality  mortgage-related 
securities,  except  for  those  classes  with 
residucil  characteristics  or  stripped 
mortgage-related  securities; 

(I)  Claims  representing  general 
obligations  of  any  public-sector  entity  in 
an  OECD  country,  and  that  portion  of 
any  claims  guaranteed  by  any  such 
public-sector  entity; 

(J)  Bonds  issued  by  the  Financing 
Corporation  or  the  Resolution  Funding 
Corporation; 

(K)  Balances  due  from  and  all  claims 
on  domestic  depository  institutions.  This 
includes  demand  deposits  and  other 
transaction  accounts,  savings  deposits 
and  time  certificates  of  deposit,  federal 
funds  sold,  loans  to  other  depository 
institutions,  including  overdrafts  and 
term  federal  funds,  holdings  of  the 
savings  association's  ov.ti  discounted 
acceptances  for  which  the  account  party 
is  a  depository  institution,  holdings  of 
bankers  acceptances  of  other 
institutions  and  securities  issued  by 
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depository  instituticKia,  except  those  that 
qualify  as  capital; 

(L)  The  book  value  of  paid-in  Federal 
Home  Loan  Bank  stock; 

(M]  Deposit  reserves  at,  claims  on  and 
balances  due  from  the  Federal  Home 
Loan  Banks; 

(NT)  Assets  collateralized  by  cash  held 
in  a  segregated  deposit  account  by  the 
reporting  savings  association. 

(O)  Claims  on.  or  guaranteed  by, 
official  multilateral  lending  institutions 
or  regional  development  institutions  in 
which  the  United  States  Govenunent  is 
a  shareholder  or  contributing  member.* 

(P)  That  portion  of  assets 
collateralized  by  the  current  market 
value  of  securities  issued  by  official 
multilateral  lending  institutions  or 
regional  development  institutions  in 
which  the  United  States  Government  is 
a  shareholder  or  contributing  member. 

(Q)  All  claims  on  depository 
institutions  incorporated  in  an  OECD 
country,  and  all  assets  backed  by  the 
full  faith  and  credit  of  depository 
institutions  incorporated  in  an  OECD 
country.  This  includes  the  credit 
equivalent  amount  of  participations  in 
commitments  and  standby  letters  of 
credit  sold  to  other  depository 
institutions  incorporated  in  an  OECD 
country,  but  only  if  the  originating  bank 
remains  liable  to  the  customer  or 
beneficiary  for  the  full  amount  of  the 
commitment  or  standby  letter  of  credit. 
Also  included  in  this  category  are  the 
credit  equivalent  amounts  of  risk 
participations  in  bankers'  acceptances 
conveyed  to  other  depository 
institutions  incorporated  in  an  OECD 
country.  However,  bank- issued 
securities  that  qualify  as  capital  of  the 
issuing  bank  are  not  included  in  this  risk 
category: 

(R)  Qaims  on  depository  institutions 
incorporated  in  a  non-OECD  country,  as 
well  as  claims  on  the  central  bank  of  a 
non-OECD  country,  with  a  residual 
maturity  of  one  year  or  less. 

(iii)  50  percent  Risk  Wei^t  (Category 

3). 

(A)  Revenue  bonds  issued  by  any 
public-sector  entity  in  an  OECD  country 
for  which  the  underlying  obligor  is  a 
public-  sector  entity,  but  which  are 
repayable  solely  from  the  revenues 
generated  from  the  project  financed 
through  the  issuance  of  the  obligations; 

(6)  Qualifying  mortgage  loans  and 
qualifying  multifamily  mortgage  loans; 


*  Thesa  Inttiiutioii*  mcluda.  but  are  not  limited  to, 
the  International  BanJi  for  Reconstruction  and 
Development  (World  Bani),  the  Inter-American 
Darelopment  Bank,  the  Asian  Developnent  Bank, 
tbe  African  Development  Bank,  the  European 
Invettmentt  Bank,  the  Intenietional  Monetaiy  Fund 
and  the  Bank  for  International  Settlemanla. 


V 


(C)  Non-high  quality  mortgage-related 
securities  backed  by  qualifying 
mortgage  loans,  except  for  those  with 
residual  characteristics  or  stripped 
mortgage-related  securities. 

(iv)  lOOperceni  Risk  Weight 
(Category  4).  All  assets  not  specified 
above  or  deducted  from  calculations  of 
capital  pursuant  to  section  567.5  of  this 
part  including,  but  not  limited  to: 

(A)  Consumer  loans; 

(B)  Commertual  loans; 

(C)  Home  equity  loans; 

(D)  Non-qualifying  mortgage  loans; 

(E)  Non-qualifying  multifamily 
mortgage  loans; 

(F)  Residential  construction  loans; 

(G)  Land  loans,  except  that  portion  of 
such  loans  that  are  in  excess  of  80% 
loan-to-value  ratio; 

(HI  Nonresidential  construction  loans, 
except  that  portion  of  such  loans  that 
are  in  excess  of  80%  loan-to-value  ratio; 

(I)  Obligations  issued  by  any  state  or 
any  political  subdivision  thereof  for  the 
benefit  of  a  private  party  or  enterprise 
where  that  party  or  enterprise,  rather 
than  the  issuing  state  or  pohtical 
subdivision,  is  responsible  for  the  timely 
payment  of  principal  and  interest  on  the 
obligations,  e^.,  industrial  development 
bonds; 

(J)  Private-issue  debt  securities  except 
for  those  qualifying  tmder  paragraph 
(a)(l)(ii)  of  this  section; 

(K)  Investments  in  fixed  assets  and 
premises; 

(L]  Intangible  assets,  including  any 
goodwill  not  deducted  from  capital; 

(M)  Purchased  and  excess  mortgage 
servicing  rights; 

(N]  Any  classes  of  a  mortgage-related 
security  with  residual  characteristics, 
regardless  of  the  issuer  or  guarantor, 

(O)  All  stripped  mortgage-backed 
securities,  including  interest-only 
portions  (lOs),  principal-only  portions 
(POs)  and  other  similar  instruments, 
regardless  of  the  issuer  or  guarantor, 

(P)  That  portion  of  equity  investments 
not  deducted  pursuant  to  section  567.5 
of  this  part 

(Q)  The  prorated  assets  of 
subsidiaries  (except  for  the  assets  of 
includable,  fully  consolidated 
subsidiaries]  to  the  extent  such  assets 
are  included  in  adjusted  total  assets. 

(v)  200  percent  risk  weight  (Category 
5]. 

(A)  All  repossessed  assets  or  assets 
that  are  more  than  90  days  past  due, 
provided  that,  1-4  family  residential  real 
estate  that  is  more  than  90  days  past  due 
is  placed  in  the  100%  risk  weight 
category; 

(B)  Equity  investments  that  the  Office 
determines  have  the  same  risk 
characteristics  as  real  estate  owned  by 
the  savings  association. 


(vi)  Ownership  interests  in  investment 
companies. 

(A)  Except  as  provided  in  paragraph 
(a](l)(vi](C)  of  this  section,  ownership 
interests  in  investment  companies  as 
defmed  in  the  Investment  Company  Act 
of  1940  are  assigned  to  risk-weight 
categories  under  this  section  based  upon 
the  risk  weight  that  would  be  assigned 
to  the  assets  in  the  portfolio  of  the 
investment  company. 

(B)  Where  the  portfolio  of  the 
investment  company  consists  of  assets 
that  would  fall  into  different  risk-weight 
categories,  or  contains  some  assets  that 
would  be  deducted  in  calculations  of 
total  capital,  the  entire  ownership 
interest  of  the  savings  association  will 
be  assigned  to  the  category  of  the  asset 
with  the  highest  risk  weight  in  the 
portfolio  or  excluded  from  assets  and 
thus  deducted  from  calculations  of  total 
capital,  as  appropriate. 

(C)  On  a  case-by-case  basis,  the 
Office  may  allow  the  savings 
association  to  assign  the  portfolio 
proportionately  to  the  various  risk 
categories  based  on  the  proportion  in 
which  the  risk  categories  are 
represented  by  the  composition  of  assets 
in  the  portfolio.  Before  the  Office  will 
consider  a  request  to  proportionately 
risk-weight  such  a  portfolio,  the  savings 
association  must  have  aiMl  maintain 
current  information  for  the  reporting 
period  that  details  the  composition  of 
the  portfolio  of  assets. 

(2)  Off-Balance  Sheet  Activities.  Risk 
weights  for  off-balance  sheet  items  are 
determined  by  a  two-step  process.  First, 
the  face  amount  of  the  off-balance  sheet 
item  must  be  multiplied  by  the 
appropriate  credit  conversion  factor 
hsted  in  this  section.  This  calculation 
translates  the  face  amount  of  an  off- 
balance  sheet  exposure  into  an  on- 
balance  sheet  credit-equivalent  amount. 
Second,  the  credit-equivalent  amount 
must  be  assigned  to  the  appropriate  risk- 
weight  category  depending  on  the 
obligor  [i.e.,  the  20  percent  riak-weight 
category  if  the  obligor  is  a  domestic 
depository  institution  or  the  100  percent 
risk  category  if  the  obligor  is  a  private 
party),  provided  that,  the  maximum  risk- 
weight  assigned  to  the  credit-equivalent 
amount  of  an  interest-rate  or  exchange- 
rate  contract  is  50  percent.  Guarantees 
and  other  direct  credit  substitutes  by 
savings  associations  of  the  obligations 
of  their  service  corporations  and 
subsidiaries  that  qualify  as  equity 
investments  are  assigned  a  credit- 
equivalent  amount  of  the  entire  value  of 
the  direct  credit  substitute.  The 
following  are  the  credit  conversion 
factors  and  the  off-balance  sheet  items 
to  which  they  apply: 
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(i)  100 percent  credit  conversion 
factor  (Group  A). 

(A)  Direct  credit  substitutes,  including 
financial  guarantee-type  standby  letters 
of  credit  &at  support  financial  claims  on 
the  account  party.  The  face  amount  of  a 
direct  credit  substitute  is  netted  against 
the  amount  of  any  participations  sold  in 
that  item  (except  as  otherwise  provided 
below).  The  amount  retained  by  the 
savings  association  is  converted  to  an 
cn-balance  sheet  equivalent  and 
assigned  to  the  proper  risk-weight 
category  using  the  criteria  regarding 
obligors,  guarantors  and  collateral  listed 
herein.  Participations  are  treated  as 
follows: 

(1)  If  the  originating  savings 
association  remains  liable  to  the 
beneficiary  for  the  full  amount  of  the 
standby  letter  of  credit  in  the  event  the 
participant  fails  to  perform  under  its 
participation  agreement  the  amount  of 
participations  sold  are  converted  to  an 
on-balance  sheet  credit  equivalent  using 
a  credit  conversion  factor  of  100%,  with 
that  amount  then  being  assigned  to  the 
risk- weight  category  appropriate  for  the 
purchaser  of  the  participatioa 

[2)  If  participations  are  such  that  each 
participant  is  responsible  only  for  its 
pro-rata  share  of  the  risk,  and  there  is 
no  recourse  to  the  originating  institution, 
the  full  amount  of  the  participations  sold 
is  excluded  from  the  originating 
institution's  risk-weighted  assets; 

(B)  Risk  participations  purchased  in 
bankers,  acceptances  and  participations 
purchased  in  direct  credit  substitutes; 

(C)  Assets  sold  under  an  agreement  to 
repurchase  and  the  value  of  assets  sold 
with  recourse,  to  the  extent  these  assets 
are  not  included  in  the  savings 
association's  total  assets,  except  where 
the  amount  of  recourse  liability  retained 
by  a  savings  association  is  less  than  the 
capital  requirement  for  credit-risk 
exposure,  in  which  case  capital  must  be 
maintained  equal  to  the  amount  of 
credit-risk  exposure  retained.  This 
category  includes  loan  strips  sold 
without  direct  recourse  where  the 
maturity  of  the  participation  is  shorter 
than  the  maturity  of  the  underlying  loan 
and  the  ownership  of  the  subordinated 
portion  of  a  loan  participation  or 
package  of  loans.  This  category  includes 
loans  setA'iced  by  associations  where 
the  association  is  subject  to  losses  on 
the  loans,  commonly  referred  to  as 
"recourse  servicing".  (Where 
associations  hold  a  participation 
certificate  ("PC")  in  a  mortgage  loan 
swap  with  recourse  or  a  subordinated 
portion  as  an  on-balance  sheet  asset  the 
PC  or  subordinated  portion  is  not  to  be 
risk-weighted  for  purposes  of  the  risk- 
based  capital  requirement  Instead,  the 


procedure  outlined  above  is  to  be 
followed.); 

(D)  Forward  agreements  and  other 
contingent  obligations  with  a  certain 
draw  down,  e.g.,  legally  binding 
agreements  to  purchase  assets  at  a 
specified  future  date.  On  the  date  an 
institution  enters  into  a  forward 
agreement  or  similar  obligation,  it 
should  convert  the  principal  amount  of 
the  assets  to  be  purchased  at  100 
percent  as  of  that  date  and  then  assign 
this  amount  to  the  risk-weight  category 
appropriate  to  the  obligor  or  guarantor 
of  the  item,  or  the  nature  of  the 
collateral; 

(E)  Indemnification  of  customers 
whose  securities  the  savings  association 
has  lent  as  agent  If  the  customer  is  not 
indemnified  against  loss  by  the  savings 
association,  the  transaction  is  excluded 
from  the  risk-based  capital  calculation. 
When  a  savings  association  lends  its 
own  securities,  the  transaction  is  treated 
as  a  loan.  When  a  savings  association 
lends  its  own  securities  or  is  acting  as 
agent  agrees  to  indemnify  a  customer, 
the  transaction  is  assigned  to  the  risk 
weight  appropriate  to  the  obligor  or 
collateral  that  is  delivered  to  the  lending 
or  indemnifying  institution  or  to  an 
Independent  custodian  acting  on  their 
behalf. 

(ii)  50 percent  credit  conversion  factor 
(Group  B). 

(A)  Transaction-related  contingencies, 
including,  among  other  things, 
performance  bonds  and  performance- 
based  standby  letters  of  credit  related  to 
a  particular  transaction.  To  the  extent 
permitted  by  law  or  regulation, 
performance-based  standby  letters  of 
credit  include  such  things  as 
arrangements  backing  subcontractors' 
and  suppUers'  performance,  labor  and 
materials  contracts,  and  construction 
bids: 

(B)  Unused  portions  of  commitments, 
including  home  equity  lines  of  credit 
with  an  original  maturity  exceeding  one 
year  except  those  listed  in  paragraph 
(a)(2)(iv)  of  this  section;  and 

(C)  Revolving  imderwriting  facihties, 
note  issuance  facilities,  and  similar 
arrangements  pursuant  to  which  the 
savings  association's  customer  can  issue 
short-term  debt  obligations  in  its  own 
name,  but  for  which  the  savings 
association  has  a  legally  binding 
commitment  to  either. 

(1)  Purchase  the  obligations  the 
customer  is  unable  to  sell  by  a  stated 
date:  or 

(2)  Advance  funds  to  its  customer,  if 
the  obligations  cannot  be  sold. 

(iii)  20 percent  credit  conversion 
factor  (Group  C).  Trade-related 
contingencies,  i.e..  short-term,  self- 
liquidating  instruments  used  to  finance 


the  movement  of  goods  and 

collateralized  by  the  underlying 
shipment  A  commercial  letter  of  credit 
is  an  example  of  such  an  instrument 
(iv)  Zero  percent  credit  conversion 
factor  (Group  D): 

(A)  Unused  commitments  with  an 
original  maturity  of  less  than  one  year. 

(B)  Unused  commitments  with  an 
original  maturity  of  greater  than  one 
year.  if. 

(i)  They  are  unconditionally 
cancelable  by  the  savings  association, 
and 

[2]  The  savings  association  has  the 
contractual  right  to,  and  in  fact  does, 
make  a  separate  credit  decision  based 
upon  the  borrower's  current  fmancial 
condition,  before  each  draw  under  the 
lending  facility;  and 

(C)  Unused  portion  of  retail  credit 
card  lines  that  are  unconditionally 
cancelable  in  accordance  with 
applicable  law  by  the  savings 
association  and  home  equity  lines  of 
credit  that  are  unconditionally 
cancelable  in  accordance  with  federal 
law. 

(v)  Interest-rate  and  exchange  rate 
contracts  (Group  E). 

(A)  The  credit  equivalent  amount  of 
interest-rate  and  exchange  rate 
contracts  is  the  sum  of: 

(2)  Current  credit  exposure,  i.e.,  the 
replacement  cost  of  the  contract 
measured  in  U.S.  dollars,  regardless  of 
the  currency  specified  in  the  contract  A 
savings  association  may  net  multiple 
contracts  with  a  single  counterparty 
only  if  those  contracts  are  subject  to 
novation.  The  term  "novation"  means  a 
bilateral  contract  between  two 
counterparties  under  which  any 
obligation  to  each  other  to  deUver  a 
given  currency  on  a  given  date  is 
automatically  amalgamated  with  all 
other  obligations  for  the  same  currency 
and  value  date,  legally  substituting  one 
single  net  amount  for  the  previous  gross 
obligations;  and 

[2]  Potential  credit  exposure,  i.e.,  an 
estimate  of  the  potential  increase  in 
credit  exposure  over  the  remaining  Ufe 
of  the  contract  The  add-on  is  calculated 
by  multiplying  the  notional  principal 
amoimt  of  the  contract  by  one  of  the 
following  credit  conversion  factors,  as 
appropriate:  * 

(i)  Interest  rate  contracts: 

[A]  Zero  percent  if  the  contract  has  a 
remaining  maturity  of  one  year  or  less, 
and 


*  No  potential  credit  exposure  Is  calculated  for 
tingle  currency  floating/floating  Interest  rate  swap« 
rather,  the  on-balance  sheet  credit  equivalent  of 
theae  contracts  is  evaluated  solely  on  the  basis  of 
the  amount  of  their  current  credit  exposure. 


AOfififl 
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[B]  0.5%.  for  contract  has  a  remaining 
matiirity  greater  than  one  year 
[u)  Exchange  rate  contracts: 

[A]  1.0%,  if  the  contract  has  a 
remaining  maturity  of  one  year  or  less, 
and 

[B]  5.0%,  for  contracts  with  a 
remaining  maturity  greater  than  one 
year. 

(B)  Risk  weighting.  The  credit 
equivalent  amount  is  then  assigned  to 
the  proper  risk-weight  category  using 
the  criteria  regarding  obligors, 
guarantors,  and  collateral  listed  in 
paragraph  (a)(2)  of  this  section. 
However,  ^e  maximum  risk  weight 
assigned  to  the  credit  equivalent  amount 
of  an  interest  rate  or  exchange  rate 
contract  is  50%. 

(C)  Exceplions.  The  following 
contracts  are  not  subject  to  the  above 
calculation  and.  therefore,  are  not 
considered  part  of  the  denominator  of  a 
savings  association's  risk -based  capital 
ratio: 

(1)  Exchange  rate  contracts  with  an 
original  maturity  of  14  calendar  days  or 
lesr,  and 

[2]  Any  interest  rate  or  exchange  rate 
contract  that  is  traded  on  an  exchange 
requiring  the  daily  pajrment  of  any 
variations  in  the  maiicet  value  of  the 
contract. 

(b)  [Reserved] 

§  567  J    Levtrage  ratio. 

Savings  associations  shall  have  and 
maintain  core  capital,  as  defined  at  12 
CFR  567.5(a},  in  an  amount  equal  to  at 
least  3.0%  of  adjusted  total  assets. 

S  567.9    Tangtt)l«  capital  raqolramant 

(a)  Savings  associations  shall  have 
and  maintain  tangible  capital  in  an 
amount  equal  to  at  least  1.5%  of 
adjusted  total  assets. 

(b)  The  following  elements,  less  the 
amount  of  any  deductions  pursuant  to 
paragraph  (c)  of  this  section,  comprise  a 
savings  association's  tangible  capital: 

(1)  Common  stockholders'  equity 
(including  retained  earnings); 

(2)  Noncumulative  perpetual  preferred 
stock  and  related  earnings; 

(3)  Nonwithdrawable  accounts  and 
pledged  deposits  that  would  qualify  as 
core  capital  under  5  567.5  of  this  part 
and 

(4)  Minraity  interests  in  the  equity 
accounts  of  fully  consolidated 
subsidiaries. 

(c)  Deductions  from  tangible  capital. 
In  calculating  tangible  capitalt^a 

savings  association  must  deduct  from 
assets,  and,  thus,  from  capital: 

(1)  Any  intangible  assets  (except  for 
purchased  mortgage  servicing  rights  that 
are  inciudable  in  assets  and,  thnefore, 
not  deducted  from  tangible  capttal)  in 


the  lesser  of  the  amount  specified  m 
I  567.5(a)(21{iii)(A)  of  this  part  or  any 
percentage  specified  by  the  Federal 
Deposit  Insurance  Corporation  by 
regulation  pursuant  to  section 
5(t)(4)(C)(ii)  of  the  Act;  and 

(2)  Investments,  both  equity  and  debt 
in  subsidiaries  that  are  not  includable 
subsidiaries  (including  those 
subsidiaries  where  the  savings 
association  has  a  minority  ownership 
interest),  except  as  provided  in 
paragraphs  (c)(3]  and  (c)(4)  of  this 
section. 

(3)(i)  For  investments  described  in 
paragraph  (c)(2)  of  this  section  where 
the  subsidiary  was  engaged  before  April 
12, 1989  in  activities  that  would  not  fall 
within  the  scope  of  activities  in  which 
includable  subsidiaries  may  engage,  a 
savings  association  must  deduct  from 
assets  and,  thus,  capital  the  applicable 
percentage  set  forth  in  paragraph 
(c)(3)(ii)  of  this  section  of  the  lesser  of: 

(A)  The  savings  association's 
investments  in  and  extensions  of  credit 
to  the  subsidiary  as  of  April  12. 1989;  or 

(B)  The  savings  association's 
investments  in  and  extensions  of  credit 
to  the  subsidiary  on  the  date  as  of  which 
the  savings  association's  capital  is  being 
determined. 

(ii)  For  purposes  of  paragraph  (c)(3)(i) 
of  this  sectioit  the  applicable  percentage 
is  as  follows: 


For  th«  period: 


Priorto  Juty  1.  1990 

Juty  1,  1990-Juoe  30.  1991 
Ju)y  1.  1991-0un«  30.  1992 
July  1.  1992-Jun«  30.  1993 
July  1.  1993-Juna  30,  1994 
Thereafter 


The 
■ppbce- 

ble 
percent- 
age iK 


0 
10 
25 

40 

60 

100 


(iii)  A  savings  association  that  has 
deducted  a  portion  of  its  investment  in  a 
subsidiary  pursuant  to  paragraph 
(c)(3)(i)  of  this  section  must  consolidate 
the  prorated  assets  of  the  subsidiary  in 
calculating  adjusted  total  assets  for  the 
tangible  capital  requirement  by 
multiplying  those  prorated  assets  by  the 
following  applicable  percentage  and 
adding  that  amount  to  its  adjusted  total 
assets: 


For  the  period: 


Prior  to  July  1. 1990  ..„ „.. 

Juty  1.  1990-June  30.  1901 . 
July  1.  1991-June  30.  1902. 
July  1.  1992^June  30.  1993. 


The 

percent- 
age JK 


100 
00 
75 
00 


For  the  period: 


July  1.  1993-June  30.  1994. 
Thereafter 


The 

•^ 
peroent- 

ageiK 


40 
0 


(4)  If  a  savings  association  holds  a 
subsidiary  (either  directly  or  through  a 
subsidiary)  that  is  itself  a  domestic 
depository  institution  the  Office  may,  in 
its  sole  discretion  upon  determining  that 
the  amount  of  tangible  capital  that 
would  be  required  would  be  higher  if  the 
assets  and  liabilities  of  such  subsidiary 
were  consolidated  with  those  of  the 
parent  savings  association  than  the 
amount  that  would  be  required  if  the 
parent  savings  association's  investment 
were  deducted  pursuant  to  paragraphs 
(c)(2)  and  (c)(3)  of  this  section, 
consolidate  the  assets  and  Labilities  of 
that  subsidiary  with  those  of  the  parent 
savings  association  in  calculating  the 
capital  adequacy  of  the  parent  savings 
association,  regardless  of  whether  the 
subsidiary  would  otherwise  be  an 
includable  subsidiary  as  defined  in 
S  567.1(1)  of  this  part 

§  567.10    Consequence*  of  fallura  to  meat 
capital  requlrafnents. 

(a)  Prior  to  January  1,  1991. 

(1)  During  the  period  prior  to  January 
1, 1991,  the  Director  may  restrict  the 
asset  growth  of  any  savings  association 
not  in  compliance  with  capital 
standards:  and 

(2)  During  the  period  prior  to  January 
1, 1991,  the  Director  shall  require  any 
savings  association  not  in  compliance 
with  capital  standards  to  submit  a  plan 
that: 

(i)  Addresses  the  savings 
association's  need  for  increased  capital; 

(ii)  Describes  the  manner  in  whidi  the 
savings  association  will  increase  capital 
so  as  to  achieve  compliance  with  capital 
standards; 

(iii)  Specifies  types  and  levels  of 
activities  in  which  the  savings 
association  will  engage; 

(iv]  Requires  any  increase  in  assets  to 
be  accompanied  by  increase  in  tangible 
capital  not  less  in  percentage  amount 
than  the  leverage  limit  then  applicable; 

(v)  Requires  any  increase  in  assets  to 
be  accompanied  by  an  increase  in 
capital  not  less  in  percentage  amount 
than  required  under  the  risk -based 
capital  standard  then  applicable;  and 

(vi)  Is  acceptable  to  the  Director. 

(3)  To  be  acceptable  to  the  Director 
under  this  section,  a  plan  must  in 
addition  to  satisfying  all  of  the 
requirements  set  forth  in  paragraphs 
(a)(2Ki1  throu^  (aK2Kv)  of  Uiis  section. 
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contain  a  certification  that  while  the 
plan  is  under  review  by  the  Office,  the 
savings  association  will  not  without  the 
prior  written  approval  of  its  District 
Director 

(i)  Grow  beyond  net  interest  credited; 

(ii)  Make  any  capital  distributions;  or 

(iii)  Act  inconsistently  with  any  other 
limitationa  on  activities  established  by 
statute,  regulation  or  by  the  Office  in 
supervisory  guidance  for  savings 
associations  not  meeting  capital 
standards. 

(4)  If  the  plan  submitted  to  the 
Director  under  paragraph  (a)(2]  of  this 
section  is  not  approved  by  the  Office, 
the  savings  association  shall 
immediately  and  without  any  further 
action,  be  subject  to  the  following 
restrictions: 

(i)  It  may  not  increase  its  assets 
beyond  the  amount  held  on  the  day  it 
receives  written  notice  of  the  Director'i 
disapproval  of  the  plan;  and 

(ii)  It  must  comply  with  any  other 
restrictions  or  limitations  set  forth  in  the 
written  notice  of  the  Director's 
disapproval  of  the  plan. 

(b)  On  or  after  January  1, 1991,  the 
Director  shall: 

(1)  Prohibit  tmy  asset  growth  by  any 
savings  association  not  in  compliance 
with  capital  standards,  except  as 
provided  In  paragraph  (d)  of  this  section; 
and 

(2)  Require  £uiy  savings  association 
r.ot  in  compliance  with  capital 
standards  to  comply  with  a  capital 
directive  issued  by  the  Director  which 
may  include  the  restrictions  contained 
in  paragraph  (e)  of  this  section  and  any 
other  restrictions  the  Director 
determines  appropriate. 

(c)  A  savings  association  that  wishes 
to  obtain  an  exemption  fixim  the 
sanctions  provided  in  paragraph  (b)(2) 
of  this  section  must  file  a  request  for 
exemption  with  its  District  Director. 
Such  request  must  include  a  capital  plan 
that  satisfies  the  requirements  of 
paragraph  (a)(Z)  of  tfiis  section. 

(d)  The  Director  may  permit  any 
savings  association  that  is  subject  to 
paragraph  (b)  of  this  section  to  increase 
its  assets  in  an  amount  not  exceeding 
the  amount  of  net  interest  credited  to  the 
savings  association's  deposit  liabilities, 
if: 

(1)  The  savings  association  obtains 
the  Director's  prior  approval: 

(2)  Any  increase  in  assets  is 
accompanied  by  an  increase  in  tangible 
capital  in  an  amount  not  less  than  3%  of 
the  increase  in  assets; 

(3)  Any  increase  in  assets  is 
accompanied  by  an  increase  in  capital 
not  less  in  percentage  amount  than 
required  under  the  risk-based  capital 
standards  then  applicable; 


(4)  Any  increase  in  asaeta  is  invested 
in  low-risk  assets;  and 

(5)  The  savings  assodation'a  ratio  of 
core  capital  to  total  assets  is  not  leaa 
than  die  ratio  existing  on  January  1. 
1991. 

(a)  If  a  savings  association  fails  to 
meet  any  of  the  regulatory  capital 
requirements  set  forth  in  \  567.2  of  this 
part  the  Director  may,  through 
enforcement  proceedings  or  otherwise, 
require  such  savings  association  to  take 
one  or  more  of  the  following  corrective 
actions: 

(1)  Increase  the  amount  of  its 
regulatory  capital  to  a  specified  level  or 
levels; 

(2)  Convene  a  meeting  or  meetings 
with  the  Office's  supervision  staff  for 
the  purpose  of  accomplishing  the 
objectives  of  this  section; 

(3)  Reduce  the  rate  of  earnings  that 
may  be  paid  on  savings  accounts; 

(4)  Limit  the  receipt  of  deposits  to 
those  made  to  existing  accounts: 

(5)  Cease  or  hmit  the  issuance  of  new 
accounts  of  any  or  all  classes  or 
categories,  except  in  exchange  for 
existing  accounts; 

(6)  Cease  or  limit  lending  or  the 
making  of  a  particu'ar  type  or  category 
of  loan; 

(7)  Cease  or  limit  the  purchase  of 
loans  or  the  making  of  specified  other 
investments; 

(8)  Limit  operational  expenditures  to 
specified  levels; 

(9)  Increase  liquid  assets  and  maintain 
such  increased  liquidity  at  specified 
levels;  or 

(10)  Take  such  other  action  or  actions 
as  the  Director  may  deem  necessary  or 
appropriate  for  the  safety  and 
soundness  of  the  savings  association,  or 
depositors  or  investors  in  the  savings 
association. 

(f)  The  Director  shall  treat  as  an 
unsafe  and  unsound  practice  any 
material  failure  by  a  savings  association 
to  comply  with  any  plan,  regulation, 
written  agreement  undertaken  or  order 
or  directive  issued  to  comply  with  the 
requirements  of  this  section  under  this 
section. 

9567.11    Rasarvation  Of  auttiorfty. 

(a)  Transactions  for  purposes  of 
evasion.  The  Director  or  the  District 
Director  for  the  region  in  which  a 
savings  association  is  located  may 
disregard  any  transaction  entered  into 
primarily  for  the  purpose  of  reducing  the 
minimum  required  amount  of  regulatory 
capital  or  otherwise  evading  the 
requirements  of  this  section. 

(b)  Average  versus  period-end  figures. 
The  Office  reserves  the  right  to  require  a 
savings  association  to  compute  its 
capital  ratios  on  the  basis  of  average. 


rather  than  period-end.  aaseta  when  the 
Office  determines  appropriate  to  carry 
out  the  purposes  of  this  part 

(c)  Reservation  of  authority. 
Notwithstanding  the  definitions  of  core 
and  supplementary  capital  in  i  567.5  aS 
this  part  the  Office  may  find  that  a 
particular  type  of  purchased  intangible 
asset  or  a  newly  developed  or  modified 
capital  instrument  constitutes  or  may 
constitute  core  or  supplementary 
capital,  and  the  Office  may  permit  one 
or  more  savings  associations  to  include 
all  or  a  portion  of  such  intangible  asset 
or  funds  obtained  through  such  capital 
instrument  as  core  or  supplementary 
capital,  permanently  or  on  a  temporary 
basis,  for  the  purposes  of  compliance 
with  this  part  or  for  any  other  purposes. 
Similarly,  the  Office  may  find  that  a 
particular  asset  or  core  or 
supplementary  capital  component  has 
characteristics  or  terms  that  diminish  its 
contribution  to  a  savings  association's 
ability  to  absorb  losses,  and  the  Office 
may  require  the  discounting  or 
deduction  of  such  asset  or  component 
from  the  computation  of  core, 
supplementary,  or  total  capital. 

§567.20    Grandfaltiared  capttal 
fort>earancea. 

(a)  Scope.  This  section  appUes  to  any 
savings  association  that  had  been 
granted  capital  forbearance  and  entered 
into  a  capital  plan  pursuant  to  Section 
10  of  the  Home  Owners'  Loan  Act  of 
1933  or  Section  416  of  the  National 
Housing  Act  as  these  sections  were  in 
effect  prior  to  their  repeal  by  the 
FIRREA 

("grandfathered  savings  associations"). 
As  required  under  the  prior  forbearance 
provisions  (see  12  CFR  563.47  (1988)). 
these  capital  plans  contain  a  detailed 
description  of  the  steps  a  savings 
association  would  take  to  meet  its 
minimum  capital  requirements;  they 
address  the  association's  operations 
during  the  time  it  has  capital 
forbearance;  they  Include  forecasts  and 
pro  forma  financial  statements  and  they 
set  forth  a  reasonable  time  frame  (not 
later  than  January  1, 1995)  for  achieving 
its  miniTniim  capital  requirement  and 
they  also  contain  any  other  restrictions 
required  by  the  savings  association's 
District  Director  in  approving  the  plan. 
Pursuant  to  the  FIRREA.  the  capital 
forbearances  already  granted  to  these 
savings  associations  are  grandfathered 
subject  to  their  continued  reporting  and 
adherence  to  their  capital  plans. 

(b)  Reporting.  Each  grandfathered 
savings  association  shall  subroit 
thorough  and  complete  reports  on  such 
savings  association's  progress  in 
meeting  die  goals  set  forth  in  its  capitai 
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plan.  Such  reports  must  provide  the 
District  Director  with  a  detailed  ongoing 
evaluation  of  capital  recovery  progress 
and  explain  any  deviations  from  the 
schedule,  methods,  operations,  or  goals 
set  forth  in  the  plan.  These  reports  shall 
be  submitted  as  frequently  as  required 
by  the  District  Director,  but  not  less 
often  than  semiannually. 

(c)  Termination  of  capital  forbearance 
status.  (1)  The  District  Director  may 
determine  that  a  savings  association 
does  not  qualify  for  capital  forbearance 
or  no  longer  qualifies  for  capital 
forbearance  status,  if: 

(i)  The  savings  association  fails  to 
comply  with  its  capital  plan; 

(ii)  Forbearance  was  granted 
contingent  upon  the  occurrence  of 
events  that  do  not  subsequently  occur. 

(iii)  The  savings  association 
undergoes  a  change  in  control  or  a 
material  change  in  management  that 
was  not  approved  by  the  District 
Director, 

(iv)  The  savings  association  engages 
in  practices  inconsistent  with  achieving 
its  minimum  capital  requirement; 

(v)  Information  is  discovered  that  was 
not  made  available  to  the  District 
Director  at  the  time  the  savings 
association  qualified  for  capital 
forbearance  and  that  indicates  that 
forbearance  should  not  have  been 
granted; 

(vi)  The  savings  association's 
regulatory  capital  at  the  time  of 
requesting  forbearance  was  reported  to 
be  at  least  0.5  percent,  but  is  later  found 
to  have  been  below  0.5  percent; 

(vii)  The  savings  association  engages 
in  abusive,  unsafe  or  unsound,  or  other 
imprudent  practices; 

(viii)  The  savings  association  violates 
an  agreement  with,  or  order  issued  by 
the  Office;  or 

(ix)  The  savings  association  fails  to 
submit  the  reports  required  by 
paragraph  (b)  of  this  section. 

(2)  The  District  Director  shall 
terminate  a  grant  of  forbearance  when  a 
savings  association  has  attained  its 
minimum  regulatory  capital  requirement 
as  calculated  in  accordance  with  this 
Part  567,  or  other  capital  level  imposed 
by  the  Office. 

(3)  The  District  Director  shall  notify  a 
savings  association  in  writing  if  it  no 
longer  qualifies  for  capital  forbearance 
stating  the  reasons  for  the  termination. 
Such  termination  shall  take  effect  upon 
receipt  of  such  notification  by  the 
savings  association. 

(4)  Except  if  termination  is 
contemplated  for  the  reason  set  forth  in 
paragraph  (c)(21  of  this  section,  as  an 
alternative  to  denying  or  terminating 
capital  forbearance,  the  District  Director 
may  permit  the  savings  association  to 


revise  its  plan,  and  if  such  revision  is 
approved  by  the  District  Director, 
capital  forbearance  may  be  granted  or 
continued. 

(5)  Any  action  by  the  District  Director 
to  terminate  capital  forbearance  is 
deemed  to  be  fmal  action  of  the  Office. 

(d)  Status  of  supervisory, 
enforcement,  and  other  actions  during 
capital  forbearance  participation.  (1) 
While  a  savings  association  qualifies  for 
capital  forbearance,  the  Office  shall  not 
issue  a  capital  directive  pursuant  to  12 
CFR  567.4.  institute  supervisory  or 
enforcement  action  to  enforce  the 
savings  association's  capital 
requirement,  or  take  action  to  terminate 
the  savings  association's  insurance,  or 
place  the  savings  association  in 
conservatorship  or  receivership  based 
on  the  savings  association's  inadequate 
capital. 

(2)  Notwithstanding  paragraph  (dKl) 
of  this  section,  the  Office  will  not 
forbear  from  taking  any  appropriate 
action  against — 

(i)  The  savings  association  for  matters 
other  than  inadequate  capital,  or 

(ii)  Any  individual  or  entity  other  than 
the  savings  association  for  any  matter, 
including  inadequate  capital. 

(3)  All  existing  supervisory  or 
enforcement  actions  remain  in  effect 
unless  lawfully  modified  or  terminated. 

(4)  All  regulations  that  address,  relate 
to,  or  include  a  reference  to  regulatory 
capital  or  net  worth  remain  in  effect  as 
before  forbearance  was  granted,  unless 
lawfully  modified  as  applied  to  a 
particular  savings  association. 

PART  568— MINIMUM  SECURITY 
DEVICES  AND  PROCEDURES 

Sec. 

568.1  Scope  of  pert  and  definitions. 

568.2  Designation  of  security  officer. 

568.3  Security  devices. 

568.4  Security  procedures. 

568.5  Reports  and  records. 

568.6  Corrective  action. 

568.7  Penalty  provision. 

Appendix  A  to  Part  568— Minimum  Standards 
for  Security  Devices 

Appendix  B  to  Part  568— Proper  Employee 
Conduct  During  and  After  a  Robbery 

Authority:  Sees.  2-5.  82  Stat.  294-295  (12 
U.S.C.  1881-1884). 

§  568.1    Scope  of  part  and  definitions. 

This  part  establishes  minimum 
standards  with  which  savings 
associations  shall  comply  with  respect 
to  the  installation,  maintenance,  and 
operation  of  security  devices  and 
procedures  to  discourage  robberies, 
burglaries,  and  larcenies  and  to  assist  in 
the  identification  and  apprehension  of 
persons  who  commit  such  acts;  sets  time 


limits  within  which  savings  associations 
shall  comply  with  the  standards;  and 
provides  for  the  submission  of  reports 
with  respect  to  compliance.  For  the 
purposes  of  this  part: 

(a)  The  term  "District  Director"  means 
the  District  Director  who  is  responsible 
for  the  conduct  of  the  Office's 
examinations  of  savings  associations  in 
the  District  in  which  a  savings 
association's  principal  office  is  located. 

(b)  The  term  "business  hours"  means 
the  time  during  which  an  office  is  open 
for  the  normal  transaction  of  business 
with  the  public. 

(c)  The  term  "office"  includes  the 
principal  office  of  a  savings  association 
and  any  branch  thereof. 

(d)  The  term  "branch"  includes  any 
branch  business  quarters,  agency, 
additional  office,  mobile  facility,  or  any 
branch  place  of  business  located  in  any 
State  or  territory  of  the  United  States  or 
in  the  District  of  Columbia  at  which 
investments  in  insured  accounts  are 
received  or  payments  on  loans  are 
received. 

(e)  The  term  "teller's  station  or 
window"  means  a  location  in  an  office 
at  which  the  savings  association's 
customers  routinely  conduct 
transactions  with  the  savings 
association's  which  involves  the 
exchange  of  funds,  including  a  walkup 
or  drive-in  teller's  station  or  window. 

§  568.2    Designation  of  security  officer. 

On  or  before  March  17. 1969  (or  within 
30  days  after  the  effective  date  of 
insurance  of  accounts,  whichever  is 
later),  the  board  of  directors  of  each 
savings  association  shall  designate  an 
officer  or  other  employee  of  the  savings 
association  who  shall  be  charged, 
subject  to  supervision  by  the  savings 
association's  board  of  directors,  with 
responsibility  for  the  installation, 
maintenance,  and  operation  of  security 
devices  and  for  the  development  and 
administration  of  a  security  program 
which  equal  or  exceed  the  standards 
prescribed  by  this  part. 


§  568.3    Security  devices. 

(a)  Installation,  maintenance,  and 
operation  of  appropriate  security 
devices.  Before  January  1, 1970  (or 
within  30  days  after  the  effective  date  of 
insurance  of  accounts,  whichever  is 
later),  the  security  officer  of  each 
savings  association  under  such 
directions  as  shall  be  given  him  by  the 
savings  association  board  of  directors, 
shall  survey  the  need  for  security 
devices  in  each  of  the  association's 
offices  and  shall  provide  for  the 
installation,  maintenance,  and 
operation,  in  each  such  office,  of 
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(1)  A  lighting  system  for  illuminating, 
during  the  hours  of  darkness,  the  area 
around  tbt  vault,  if  the  vault  is  visible 
from  outside  the  ofRce; 

(2)  Tamper-resistant  locks  on  exterior 
doors  and  exterior  windows  designed  to 
be  opened; 

(3)  An  alarm  system  or  other 
appropriate  device  for  promptly 
notifying  the  nearest  responsible  law 
enforcement  officers  of  an  attempted  or 
perpetrated  robbery  or  burglary,  and 

(4)  Such  other  devices  as  the  security 
officer,  after  seeking  the  advice  of  law 
enforcement  officers,  shall  determine  to 
be  appropriate  for  discouraging 
robberies,  burglaries,  and  larcenies  and 
for  assisting  in  the  identification  and 
epprehension  of  persons  who  commit 
such  acts. 

(b)  Considerations  relevant  to 
determining  appropriateness.  For  the 
purpose  of  paragraph  (a)(4)  of  this 
section,  considerations  relevant  to 
determining  appropriateness  include, 
but  are  not  limited  to 

(1)  The  incidence  of  crime  against  the 
particular  office  and/or  against  financial 
institutions  in  the  area  in  which  the 
office  is  or  will  be  located; 

(2  The  amount  of  currency  or  other 
valuables  exposed  to  robbery,  burglary, 
or  larceny; 

(3)  The  distance  of  the  office  from  the 
nearest  responsible  law  enforcement 
officers  and  the  time  required  for  such 
law  enforcement  officers  ordinarily  to 
arrive  at  the  office; 

(4)  The  cost  of  the  security  devices; 

(5)  Other  security  measures  in  effect 
at  the  office;  and 

(6)  The  physical  characteristics  of  the 
office  structure  and  its  surroundings. 

(c)  Implementation.  It  is  appropriate 
for  offices  of  savings  association  in 
areas  with  a  high  incidence  of  crime  to 
install  many  devices  which  would  not 
be  practicable  because  of  costs  for  small 
offices  in  areas  substantially  free  of 
crimes  against  financial  institutions. 
Each  savings  association  shall  consider 
the  appropriateness  of  installing, 
maintaining,  and  operating  security 
devices  which  are  expected  to  give  a 
general  level  of  protection  at  least 
equivalent  to  the  standards  described  in 
Appendix  A  of  this  pari.  In  any  case  in 
which  (on  the  basis  of  the  factors  listed 
in  paragraph  (b)  of  this  section  or 
similar  ones,  the  use  of  other  measures, 
or  the  decision  that  technological 
change  allows  the  use  of  other  measures 
judged  to  give  equivalent  protection)  it 
is  decided  not  to  install,  maintain,  and 
operate  devices  at  least  equivalent  to 
these  standards,  ttie  institution  shall 
preserve  in  its  records  a  statement  of  the 
reasons  fiv  such  decision. 


S  568.4    Security  procedurMw 

(a)  Development  and  administration. 
On  or  before  July  15, 1969  (or  within  30 
days  after  the  effective  date  of 
insurance  of  accounts,  whichever  is 
later),  each  savings  association  shall 
develop  and  provide  for  the 
administration  of  a  security  program  to 
protect  each  of  its  offices  from 
robberies,  burglaries,  and  larcencies  and 
to  assist  in  the  identification  and 
apprehension  of  persons  who  commit 
such  acts.  The  security  program  shall  be 
reduced  to  writing,  approved  by  the 
savings  association's  board  of  directors, 
and  retained  by  the  savings  association 
in  such  form  as  will  readily  permit 
determination  of  its  adequacy  and 
effectiveness. 

(b)  Contents  of  security  programs. 
Such  security  programs  shall: 

(1)  Provide  for  establishing  a  schedule 
for  the  inspection,  testing,  and  servicing 
of  all  security  devices  installed  in  each 
office;  provide  for  designating  the  officer 
or  other  employee  who  shall  be 
responsible  for  seeing  that  such  devices 
are  inspected,  tested,  serviced  and  kept 
in  good  working  order;  and  require  such 
officer  or  other  employee  to  keep  a 
record  of  such  inspections,  testings,  and 
servicings; 

(2)  Require  that  each  office's  currency 
be  kept  at  a  reasonable  minimtnn  and 
provide  procedures  for  safely  removing 
excess  currency; 

(3)  Require  that  the  currency  at  each 
teller's  station  or  window  be  kept  at  a 
reasonable  minimum  and  provide 
procedures  for  safely  removing  excess 
currency  and  negotiable  securities  to  a 
locked  safe,  vault,  or  other  protected 
place; 

(4)  Require  that  the  currency  at  each 
teller's  station  or  window  include  "bait" 
money,  i.e.,  used  Federal  Reserve  notes, 
the  denominations,  banks  of  issue,  serial 
numbers,  and  series  years  of  which  are 
recorded,  verified  by  a  second  officer  or 
employee,  and  kept  in  a  safe  place; 

(5)  Require  that  all  currency  and 
negotiable  securities  be  placed  in  a 
vault  or  safe  at  the  earliest  time 
practicable  after  business  hours,  that  the 
vault  or  safe  be  locked  at  the  earliest 
time  practicable  after  business  hours, 
and  that  the  vault  or  safe  be  opened  at 
the  latest  time  practicable  before 
business  hours; 

(6)  Provide,  where  practicable,  for 
designation  of  a  person  or  persons  to 
open  each  office  and  require  him  or 
them  to  inspect  the  premises,  to 
ascertain  that  no  unauthorized  persons 
are  present  and  to  signal  other 
employees  that  die  premises  are  safe 
before  permitting  them  to  enter 

(7)  Provide  for  designation  of  a  person 
or  persons  who  will  assure  that  all 


security  devices  are  turned  on  and  are 
operating  daring  the  periods  in  which 
such  devices  are  intended  to  be  used; 

(8)  Provide,  where  practicable,  for 
designation  of  a  person  or  persons  to 
inspect,  after  the  closing  boor,  all  areas 
of  each  office  where  currency  and 
negotiable  securities  are  normally 
handled  or  stored  in  order  to  assure  that 
such  currency  and  negotiable  securities 
have  been  put  away,  diat  no 
imauthorized  persons  are  present  in 
such  areas,  and  that  the  vault  or  safe 
and  all  doors  and  windows  are  securely 
locked;  and 

(9)  Provide  for  training,  and  periodic 
retraining,  of  employees  in  their 
responsibilities  under  the  security 
program  including  the  proper  use  of 
security  devices  and  proper  employee 
conduct  during  and  after  a  robbery,  in 
accordance  with  the  procedures  listed  in 
Appendix  B  of  this  part 

9  568.5    Reports  and  records. 

(a)  Compliance  reports.  As  of  the  last 
business  day  in  June  of  1970,  and  in 
connection  with  each  periodic 
supervisory  examination  thereafter, 
each  savings  association  shall  file  with 
the  District  Director  a  statement 
certifying  to  its  compUance  with  the 
requirements  of  this  part  The  statement 
shall  be  dated  and  signed  by  the 
president  or  other  managing  officer  of 
the  association  and  may  be  in  a  form 
substantially  as  follows: 

I  hereby  certify,  to  the  best  of  my 
knowledge  and  belief,  that  this  association 
has  developed  and  administers  a  Mcurity 
program  that  equals  or  exceeds  the  standards 
prescribed  by  S  568.4  of  the  Rules  and 
Regulations  for  Savings  Association;  that 
such  security  program  has  been  reduced  to 
writing,  approved  by  this  association's  ttoard 
of  directors,  and  retained  by  this  associaUon 
in  such  form  as  will  readily  permit 
determination  of  its  adequacy  and 
effectiveness;  and  that  this  association's 
security  officer,  after  seeking  the  advice  of 
law  enforcement  oQicert,  has  provided  for 
the  installation,  maintenance,  and  operation 
of  appropriate  security  devices,  as  prescribed 
by  {  568.3  of  the  Rules  and  Regulations  for 
Savings  Associations  in  each  of  this 
association's  offices. 

(b)  Records  of  external  crime.  After  a 
robbery,  burglary  or  nonemployee 
larceny  is  committed  or  attempted  at  an 
office  operated  by  a  savings  association, 
the  savings  association  shall  keep  a 
record  of  the  incident  at  its  main  office. 
The  record  may  be  a  copy  of  a  pwlice. 
insurance  or  similar  report  of  the 
incident  Alternatively,  the  savings 
association  may  wish  to  develop  its  own 
record  indicating  the  office  at  which  the 
incident  occurred,  the  type  of  crime, 
when  the  crime  occurred  and  the 
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amount  of  any  loss;  whether  operational 
or  mechanical  deficiencies  might  have 
contributed  to  the  crime;  and  what  has 
been  or  will  be  done  to  correct  the 
deficiencies. 

(c)  Special  reports.  Each  savings 
association  shall  file  such  other  reports 
as  the  Office  may  require. 

§568.6    Corr«ctlv«  action. 

Whenever  the  Office  determines  that 
the  security  devices  or  procedures  used 
by  a  savings  association  are  deficient  in 
meeting  the  requirements  of  this  part,  or 
that  the  requirements  of  this  part  should 
be  varied  in  the  circumstances  of  a 
particular  office,  it  may  take  or  require 
the  savings  association  to  take 
necessary  corrective  action.  If  the  Office 
determines  that  such  corrective  action  is 
appropriate  or  necessary,  the 
association  will  be  so  notified  and  will 
be  furnished  a  statement  of  what  the 
association  must  do  to  comply  with  the 
requirements  of  this  part 

§  566.7    Penalty  provlsloa 

Pursuant  to  section  5  of  the  Bank 
Protection  Act  of  1968,  a  savings 
association  that  violates  any  provision 
of  this  part  shall  be  subject  to  a  civil 
penalty  not  to  exceed  $100  for  each  day 
of  the  violation. 

APPENDIX  A  TO  PART  568— MINIMUM 
STANDARDS  FOR  SECURITY  DEVICES 

In  order  to  assure  realization  of  maximum 
performance  capabilities,  all  security  devices 
utilized  by  a  savings  association  should  be 
regularly  inspected,  tested,  and  serviced  by 
competent  persons.  Actuating  devices  for 
Burveillance  systems  and  robbery  alarms 
should  t>e  operable  with  the  least  risk  of 
detection  by  unauthorized  persons  that  can 
be  practicably  achieved. 

1.  Surveillance  systems — [a]  General. 
Surveillance  systems  should  be: 

(1]  Equipped  with  one  or  more 
photographic  recording,  monitoring,  or  like 
devices  capable  of  reproducing  images  of 
persons  in  the  association's  office  with 
sufficient  clarity  to  facilitate  (through 
photographs  capable  of  being  enlarged  to 
produce  a  one-inch  vertical  head-size  of 
persons  whose  Images  have  been 
reproduced)  the  identiRcation  and 
apprehension  of  robbers  or  other  suspicious 
persons: 

(2]  Reasonably  silent  in  operation;  and 

(3]  So  designed  and  constructed  that 
necessary  services,  repairs  or  inspections  can 
readily  be  made.  Any  camera  used  in  such  a 
system  should  be  capable  of  taking  at  least 
one  picture  every  2  seconds  and,  if  it  uses 
film,  should  contain  enough  unexposed  film 
at  all  times  to  l>e  capable  of  operating  for  not 
less  than  3  minutes,  and  the  Him  should  be  at 
least  16mm. 

(b)  Installation  and  operation  of 
surveillance  systems  providing  surveillance 
of  other  than  walk-up  or  drive-in  teller's 
stations  or  windows  and  fully  automated 
stations.  Surveillance  devices  for  other  than 


walk-up  or  drive-in  teller's  stations  or 
windows  and  fully  automated  stations  should 
be: 

(1)  Located  so  as  to  reproduce  identifiable 
images  of  persons  either  leaving  the  office  or 
in  a  position  to  transact  business  at  each 
such  station  or  window;  and 

(2]  Capable  of  actuation  by  initiating 
devices  located  at  each  teller's  station  or 
window. 

(c)  Installation  and  operation  of 
surveillance  systems  providing  surveillance 
of  walk-up  or  drive-In  teller's  stations  or 
windows.  Surveillance  devices  for  walk-up  or 
drive-in  teller's  stations  or  windows  should 
be  located  in  such  a  manner  as  to  reproduce 
identifiable  images  of  persons  in  a  position  to 
transact  business  at  each  such  station  or 
window  and  areas  of  such  station  or  window 
that  are  vulnerable  to  robt)€ry  or  larceny. 
Such  devices  should  be  capable  of  actuation 
by  one  or  more  initiating  devices  located 
within  or  in  close  proximity  to  such  station  or 
window.  Such  devices  may  be  omitted  in  the 
case  of  a  walk-up  or  drive-in  teller's  station 
or  window  in  which  the  teller  is  effectively 
protected  by  a  bullet-resistant  barrier  from 
persons  outside  the  station  or  window. 
However,  if  the  teller  is  vulnerable  to  larceny 
or  robbery  by  members  of  the  public  who 
enter  the  office,  the  teller  should  have  access 
to  a  device  to  actuate  a  surveillance  system 
that  covers  the  area  of  vulnerabihty  or  the 
exits  to  the  oHice. 

2.  Robbery  and  burglary  alarm  systems — 
(a)  Robbery  alarm  systems.  A  robbery  alarm 
system  should  be  provided  for  each  ofRce 
which  is  vulnerable  to  robbery  and  at  which 
the  police  ordinarily  can  arrive  within  5 
minutes  after  an  alarm  is  actuated:  all  other 
such  offices  should  be  provided  with 
appropriate  devices  for  promptly  notifying 
the  police  that  a  robbery  has  occurred  or  is  in 
progress.  Robbery  alarm  systems  should  be: 

(1)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  intermediary,  a 
signal  (not  detectable  by  unauthorized 
persons]  indicating  that  a  crime  against  the 
office  has  occurred  or  is  in  progress: 

(2)  Capable  of  actuation  by  initiating 
devices  located  at  each  teller's  station  or 
window  (except  walk-up  or  drive-in  teller's 
stations  or  windows  in  which  the  teller  is 
effectively  protected  by  a  bullet-resistant 
barrier  and  effectively  isolated  from  persons, 
other  than  fellow  employees,  inside  an  office 
of  which  such  station  or  window  may  be  a 
part); 

(3)  Safeguarded  against  accidental 
transmission  of  an  alarm; 

(4)  Equipped  with  a  visual  and  audible 
signal  capable  of  indicating  improper 
functioning  of  or  tampering  with  the  system; 
and 

(5}  Equipped  with  an  independent  source  of 
power  (such  as  a  battery)  sufHcient  to  assure 
continuously  reUable  operation  of  the  system 
for  at  least  24  hours  in  the  event  of  failure  of 
the  usual  source  of  power. 

(b)  Burglary  alarm  systems.  A  burglary 
alarm  system  should  t>e  provided  for  each 
office.  Burglary  alarm  systems  should  be: 

(1)  Capable  of  detecting  promptly  an  attack 
on  a  fully  automated  station  and  on  the  outer 
door,  walls,  floor,  or  ceiling  of  each  vault,  and 
each  safe  not  stored  in  a  vault  in  which 


currency,  negotiable  securities,  or  similar 
valuables  are  stored  when  the  office  is 
closed,  and  any  attempt  to  move  any  such 
safe: 

(2)  Designed  to  transmit  to  the  police, 
either  directly  or  through  an  intermediary,  a 
signal  indicating  that  any  such  attempt  is  in 
progress:  and  for  fully  automated  stations 
and  other  offices  at  which  the  police 
ordinarily  cannot  arrive  within  5  minutes 
after  an  alarm  is  actuated,  designed  to 
actuate  a  loud  sounding  bell  or  other  device 
that  is  audible  inside  the  office  and  for  a 
distance  of  approximately  500  feet  outside 
the  station  or  office; 

(3)  Safeguarded  against  accidental 
transmission  of  an  alarm; 

(4)  Equipped  with  a  visual  and  audible 
signal  capable  of  indicating  improper 
functioning  of  or  tampering  with  the  system; 
and 

(5)  Equipped  with  an  independent  source  of 
power  (such  as  a  battery)  sufficient  to  assure 
continuously  reliable  operation  of  the  system 
for  at  least  80  hours  in  the  event  of  failure  of 
the  usual  source  of  power. 

3.  Walk-up  and  drive-in  teller's  stations  or 
windows.  Walk-up  and  drive-in  teller's 
stations  or  windows  contracted  for  after 
February  15, 1969.  should  be  constructed  in 
such  a  manner  that  tellers  are  effectively 
protected  by  bullet-resistant  barriers  from 
robbery  or  larceny  by  persons  outside  such 
stations  or  windows.  Such  barriers  should  be 
of  glass  at  least  iVi*  inches  in  thickness,'  of 
material  of  at  least  equivalent  bullet- 
resistance.  Pass-through  devices  should  be  so 
designed  and  constructed  as  not  to  afford  a 
person  outside  the  station  or  window  a  direct 
line  of  fire  at  a  person  inside  the  station. 

4.  Vaults,  safes,  safe  deposit  boxes,  night 
depositories,  and  automated  paying  or 
receiving  machines.  Vaults,  safes  (if  not  to  be 
stored  in  a  vault),  safe  deposit  boxes,  night 
depositories,  and  automated  paying  or 
receiving  machines,  in  any  of  which  currency, 
negotiable  securities,  or  similar  valuables  are 
to  be  stored  in  fully  automated  stations  or 
when  offices  are  closed,  should  meet  or 
exceed  the  standard  expressed  in  this 
section. 

(a)  Vaults.  A  vault  is  denned  as  a  room  or 
compartment  that  is  designed  for  the  storage 
and  safekeeping  of  valuables  and  which  has 
a  size  and  shape  which  permits  entrance  and 
movement  within  by  one  or  more  persons. 
Other  asset  storage  units  which  do  not  meet 
this  definition  of  a  vault  will  be  considered  as 
safes.  Vaults  contracted  for  after  November 
1, 1973,*  should  have  walls,  floor,  and  ceiling 
of  reinforced  concrete  at  least  12  inches  in 
thickness.*  The  vault  door  should  be  made  of 


'  It  should  be  emphaiized  that  thi*  thickneM  it 
merely  bullet-resiitant  and  not  bulletproof. 

*  Vaults  contracted  for  previout  to  this  date 
should  l>e  constructed  in  conformance  with  all 
applicable  specirications  then  in  effect 

•  The  reinforced  concrete  should  have;  two  grids 
of  S  (H"  diameter)  deformed  steel  l>ar*  located  in 
horizontal  and  vertical  rows  in  each  direction  to 
form  grids  not  more  than  4  inches  on  center  or  two 
grids  of  expanded  steel  bank  vault  mesh  placed 
parallel  to  the  face  of  the  walls,  weighing  at  least  o 
pounds  per  square  foot  to  each  grid,  having  a 

Conlinutd 
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steel  at  least  3Vi  inches  in  thickness,  or  other 
drill  and  torch  resistant  material,  and  be 
equipped  with  a  dial  combination  lock,  a  time 
lock,  and  a  substantial  lockable  day-gate. 
Electrical  conduits  into  the  vault  should  not 
exceed  iVt  inches  in  diameter  and  should  be 
offset  within  the  walls,  floor,  or  ceiling  at 
least  once  so  as  not  to  form  a  direct  path  of 
entry.  A  vault  ventilator,  if  provided,  should 
be  designed  with  consideration  of  safety  to 
life  without  significant  reduction  of  the 
strength  of  the  vault  wall  to  burglary  attack. 
Alternatively,  vaults  should  be  so  designed 
and  constructed  as  to  afford  at  least 
equivalent  burglary  resistance.* 

(b)  Safes.  Safes  contracted  for  after 
February  IS,  1969,  should  weigh  at  least  750 
pounds  empty,  or  be  securely  anchored  to  the 
premises  where  located.  The  body  should 
consist  of  steel,  at  least  1  inch  in  thickness, 
either  cast  or  fabricated,  with  an  ultimate 
tensile  strength  of  50.000  pounds  per  square 
inch  and  be  fastened  in  a  manner  equal  to  a 
continuous  V*  inch  penetration  weld  having 
an  ultimate  tensile  strength  of  50,000  pounds 
per  square  inch.  The  door  should  be  made  of 
steel  that  is  at  least  l^  inches  in  thickness, 
and  at  least  equivalent  in  strength  to  that 
specified  for  the  body:  and  the  door  should  be 
equipped  %vith  a  combination  lock,  or  time 
lock,  and  with  a  relocking  device  that  %vill 
effectively  lock  the  door  if  the  combination 
lock  or  time  lock  is  punched.  One  hole  not 
exceeding  V»  inch  diameter  may  be  provided 
in  the  body  to  permit  insertion  of  electrical 
conductors,  but  should  be  located  so  as  not  to 
permit  a  direct  view  of  the  door  or  locking 
mechanism.  Alternatively,  safes  should  be 
constructed  of  materials  that  will  afford  at 
least  equivalent  burglary  resistance. 

(c)  Safe  deposit  boxes.  Safe  deposit  boxes 
used  to  safeguard  customer  valuables  should 
be  enclosed  in  a  vault  or  safe  meeting  at  least 
the  above-specified  minimum  protection 
standards. 

(d)  Night  depositories.  Night  depositories 
(excluding  envelope  drops  not  used  to  receive 
substantial  amounts  of  currency)  contracted 
for  after  February  15, 1969,  should  consist  of 
a  receptacle  chest  having  cast  or  welded 
steel  walls,  top,  and  bottom,  at  least  1  inch  in 
thickness;  a  steel  door  at  least  IV^  inches  in 
thickness,  with  a  combination  lock;  and  a 
chute,  made  of  steel  that  i::  at  least  1  inch  in 
thickness,  securely  bolted  or  welded  to  the 


diamond  pattern  not  more  than  3"  X  8":  or  two  grids 
of  any  other  fabricated  steel  placed  parallel  to  the 
face  of  the  walls,  weighing  at  least  6  pounds  per 
square  foot  to  each  gnd  and  having  an  open  area 
not  exceeding  4  inches  on  center.  Grids  are  to  be 
located  not  less  than  6  inches  apart  and  staggered  in 
each  direction.  The  concrete  should  develop  an 
ultimate  compression  strength  of  at  least  3,000 
pounds  per  square  inch. 

*  Equivalent  burglary-resistant  materials  for 
vaults  do  not  include  the  use  of  a  steel  lining,  either 
inside  or  outside  a  vault  wall  in  lieu  of  the  specified 
reinforcement  and  thickness  of  concrete. 
Nonetheless,  there  may  be  instances,  particularly 
where  the  construction  of  a  vault  of  the  specified 
reinforcement  and  thickness  of  concrete  would 
require  substantial  structural  modification  of  an 
existing  building,  where  compliance  with  the 
specified  standards  would  be  unreasonable  in  cost 
In  those  instances,  the  institution  should  comply 
with  the  procedure  set  forth  in  paragraph  (c)  of 
1568.2. 


receptacle  and  to  a  depository  entrance  of 
strength  similar  to  the  chute.  Alternatively, 
night  depositories  should  be  so  designed  and 
constructed  as  to  afford  at  least  equivalent 
burglarly  resistance.*  Each  depository 
entrance  (other  than  an  envelope  drop  slot) 
should  be  equipped  with  s  lock.  Night 
depositories  should  be  equipped  with  a 
burglar  alarm  and  be  designed  to  protect 
against  the  "fishing"  of  a  deposit  from  the 
deposit  receptacle,  and  to  protect  against  the 
"trapping"  of  a  deposit  for  extraction, 
(e)  Automated  paying  or  receiving 
machines.  Except  as  hereinaffer  provided, 
cash  dispensing  machines  (automated  paying 
machines),  including  those  machines  which 
also  accept  payments  on  savings  accounts 
and/or  loans  (automated  receiving  machines) 
contracted  for  after  November  1, 1973,  should 
weigh  at  least  750  pounds  empty,  or  be 
securely  anchored  to  the  premises  where 
located.  Cash  dispensing  machines  should 
contain,  among  other  features,  a  storage  chest 
having  cast  or  welded  steel  walls,  top,  and 
bottom,  at  least  one  inch  in  thickness,  with  a 
tensile  strength  of  at  least  50.000  pounds  per 
square  inch.  Any  doors  should  be  constructed 
of  steel  at  least  equivalent  in  strength  to  the 
storage  chest  and  be  equipped  with  ■ 
combination  lock  and  with  a  relocking  device 
that  will  effectively  lock  the  door  if  the 
combination  lock  is  punched.  The  housing 
covering  the  cash  dispensing  opening  in  the 
storage  chest  and  the  housing  covering  the 
mechanism  for  removing  the  cash  from  the 
storage  chest  should  be  so  designed  as  to 
provide  burglary-resistance  at  least 
equivalent  to  the  storage  chest  and  should 
also  be  designed  to  protect  against  the 
"fishing"  of  cash  from  the  storage  chest  The 
cash  dispensing  control  and  delivering 
mechanism  (and,  when  appUcable,  cash- 
payment-receipt  mechanism)  should  be 
protected  by  steel,  at  least  ¥»  inch  in 
thickness,  securely  attached  to  the  storage 
chest  A  cash  dispensing  machine  which  also 
receives  payments  on  savings  accounts  and/ 
or  loans  should  have  a  receptacle  chest 
having  the  same  burglary-resistant 
characteristics  as  that  of  cash  dispensing 
storage  chest  and  should  be  designed  to 
protect  against  the  fishing  and  trapping  of 
payments.  Necessary  ventilation  for  the 
automated  machines  should  be  designed  so 
as  to  avoid  signiRcantiy  reducing  the 
burglary-resistance  of  the  machines.  The  cash 
dispensing  machine  should  also  be  designed 
BO  as  to  l>e  protected  against  actuation  by 
unauthorized  persons,  should  be  protected  by 
a  burglar  alarm,  and  should  be  located  in  a 
well  lighted  area.  Alternatively,  cash 
dispensing  machines  should  l>e  so  designed 
and  constructed  as  to  afford  at  least 
equivalent  burglary-resistance.*  A  cash 


*  Equivalent  burglary-resistant  materials  for  night 
depositories  include  the  use  of  one-fourth  inch  steel 
plate  encased  in  6  inches  or  more  of  concrete  or 
masonry  building  walL 

*  Equivalent  burglary-resistant  materials  for  cash 
dispensing  machines  include  the  use  of  %  inch  thick 
nickel  stainless  steel  meeUng  American  Society  of 
Testing  Materials  (ASTM)  Designation  A  167-7a 
Type  304,  in  place  of  1  inch  thick  steel  if  other 
criteria  are  satisfied. 


dispensing  machine  which  is  used  tnside  an 
insured  Institution's  premises  only  dtiring 
business  hours,  and  which  is  empty  of 
currency  and  coin  at  all  other  times,  should  at 
least  provide  safeguards  against  "iimmying", 
unauthorized  opening  of  the  storage  chest 
door,  and  against  actuation  by  unauthorized 
persona. 

APPENDDC  B  TO  PART  S68— PROPER 
EMnjOYEE  CONDUCT  DURING  AND 
AFTER  A  ROBBERY 

With  respect  to  proper  employee  conduct 
during  and  after  a  robbery,  employees  should 
be  instructed: 

1.  To  avoid  actions  that  might  increaae 
danger  to  themselves  or  others; 

2.  To  activate  the  robl>ery  alarm  system 
and  the  surveillance  system  during  dte 
robbery,  if  it  appears  that  such  activation  can 
be  accomplished  safely: 

3.  To  observe  the  robber's  physical 
features,  voice,  accent  mannerisms,  dress, 
the  kind  of  weapon  he  has.  and  any  other 
characteristics  that  would  t>e  useful  for 
identification  purposes: 

4.  That  if  the  robl>er  leaves  evidence  (such 
as  a  note)  try  to  put  it  aside  and  out  of  sight 
if  it  appears  that  this  can  be  done  safely; 
retain  the  evidence,  do  not  handle  it 
unnecessarily,  and  give  it  to  the  police  when 
they  arrive:  and  reh&in  from  touching,  and 
assist  in  preventing  others  from  touching, 
articles  or  places  the  robber  may  have 
touched  or  evidence  he  may  have  left  in 
order  that  fingerprints  of  the  robl>er  may  be 
obtained; 

5.  To  give  the  robber  no  more  money  than 
the  amount  he  demands,  and  include  "bait" 
money  in  the  amount  given; 

6.  lliat  if  it  can  be  done  safely,  observe  the 
direction  of  the  robber's  escape  and  the 
description  and  license  plate  number  of  the 
vehicle  used,  if  any; 

7.  To  telephone  the  local  police,  if  they 
have  not  arrived,  and  the  nearest  office  of  the 
Federal  Bureau  of  Investigation,  or  inform  a 
designated  officer  or  other  employee  who  has 
this  responsibihty,  that  a  robt>ery  has  been 
committed; 

8.  That  if  the  robber  leaves  before  the 
police  arrive,  assure  that  a  designated  officer 
or  other  employee  waits  outside  the  office,  if 
it  is  safe  to  do  so,  to  inform  the  police  when 
they  arrive  that  the  robber  has  left 

9.  To  attempt  to  determine  the  names  and 
addresses  of  other  persons  who  witnessed 
the  robbery  or  the  escape,  and  request  them 
to  record  their  observations  or  to  assist  a 
designated  officer  or  other  employee  in  so 
doing: 

10.  To  refrain  from  discussing  the  details  of 
the  robl)ery  with  others  t)€fore  recording  the 
observatioiu  respecting  the  robt>er's  physical 
features  and  other  characteristics  as 
hereinal>ove  described  and  the  direction  of 
escape  and  description  of  vehicle  used,  if 
any, 

PART  569— PROXIES 


669.1 
668.2 
669.3 
569.4 


Definitions. 
Form  of  proxies. 
Holders  of  proxies. 
Proxy  soUciting  material 
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Authority:  Sec.  2. 48  Sut.  128.  as  amended 
(12  U5.C  1462);  sec  3,  as  added  by  sec.  301. 
103  Stat.  278  (12  U.S.C.  1462a):  sec.  4,  as 
added  by  sec.  301. 103  Stat  280  (12  U.S.C 
14«3). 

IS69.1    DeflnMon*. 
As  used  in  this  part 

(a)  Security  holder.  The  term  "security 
holder"  means  any  person  having  the 
right  to  vote  in  the  affairs  of  a  savings 
association  by  virtue  of: 

(1)  Ownership  of  any  security  of  the 
association  or 

(2)  Any  indebtedness  to  the 
association. 

For  purposes  of  this  part  the  term 
"security  holder"  shall  include  any 
account  holder  having  the  right  to  vote 
in  the  affairs  of  a  mutual  savings 
association. 

(b)  Person.  The  term  "person" 
includes,  in  addition  to  natiu-al  persons, 
corporations,  partnerships,  pension 
funds,  profit-sharing  funds,  trusts,  and 
any  other  group  of  associated  persons  of 
whatever  nature. 

(c)  Proxy.  The  term  "proxy"  includes 
every  form  of  authorization  by  which  a 
person  is,  or  may  be  deemed  to  be. 
designated  to  act  for  the  seciuity  holder 
in  the  exercise  of  his  or  her  voting  rights 
in  the  affairs  of  a  savings  association. 
Such  an  authorization  may  take  the  form 
of  failure  to  dissent  or  object. 

(d)  Solicit;  solicitation.  The  terms 
"solicit"  and  "solicitation"  refer  to: 

(1)  Any  request  for  a  proxy  whether  or 
not  accompanied  by  or  included  in  a 
form  of  proxy. 

(2]  any  request  to  execute,  not 
execute,  or  revoke  a  proxy:  or 

(3]  the  furnishing  of  a  form  of  proxy  or 
other  communication  to  security  holders 
under  circimistances  reasonably 
calculated  to  result  in  the  procurement, 
withholding,  or  revocation  of  a  proxy. 
The  terms  do  not  apply,  however,  to  the 
furnishing  of  a  form  of  proxy  to  a 
security  holder  upon  the  request  of  such 
security  holder  or  to  the  performance  by 
any  person  of  ministerial  acts  on  behalf 
of  a  person  soliciting  a  proxy. 

i  56S.2    Fonn  of  proxia*. 

Every  form  of  proxy  shall  conform  to 
the  following  requirements: 

(a)  The  proxy  shall  be  revocable  at 
will  by  the  person  giving  it.  The  power 
to  revoke  may  not  be  conditioned  on 
any  event  or  occurrence  or  be  otherwise 
limited:  except  that  In  the  case  of  a 
proxy  relating  to  capital  stock  if  such 
proxy  is  coupled  with  an  interest  states 
such  fact  on  its  face,  and  is  valid  under 
the  laws  of  the  State  in  which  it  is  to  be 
exercised,  such  proxy  may  be  made 
irrevocable  to  the  extent  permitted  by 
such  State  law. 


(b)  The  proxy  may  not  be  part  of  any 
other  document  or  instrument  (such  as 
an  account  card). 

(c)  The  proxy  shall  be  clearly  labeled 
"Revocable  Proxy"  in  boldface  type  (at 
least  as  large  as  18  point). 

$569.3    HoMers  Of  proxies.  / 

No  proxy  of  a  mutual  savings 
association  with  a  term  greater  than 
eleven  months  or  sobcited  at  the 
expense  of  the  association  may 
designate  as  holder  anyone  other  than 
the  board  of  directors  [trustees]  as  a 
whole,  or  a  committee  appointed  by  a 
majority  of  such  board. 

$569.4    Proxy  soHcWng  materiaL 

No  solicitation  of  a  proxy  shall  be 
made  by  means  of  any  statement,  form 
of  proxy,  notice  of  meeting,  or  other 
communication,  written  or  oral,  which: 

(a)  Solicits  any  undated  or  postdated 
proxy: 

(b)  Solicits  any  proxy  that  provides 
that  it  shall  be  deemed  to  be  dated  as  of 
any  date  subsequent  to  the  date  on 
which  it  is  signed  by  the  security  holder 
or 

(c)(1)  Contains  any  statement  that  is 
false  or  misleading  with  respect  to  any 
material  fact  or 

(2)  Omits  to  state  any  material  fact 

(i)  Necessary  in  order  to  make  the 
statements  therein  not  false  or 
misleading  or 

(ii)  Necessary  to  correct  any 
statement  in  any  earher  communication 
with  respect  to  the  solicitation  of  a 
proxy  for  the  same  meeting  or  subject 
matter  that  has  subsequently  become 
false  or  misleading. 

PART  571-STATEMENTS  OF  POUCY 

571.1  Appraisal  of  real  estate  securing 
assets  of  savings  associations. 

571.2  Audits  of  savings  associations. 

571.3  Interest-rate-risk  management 

571.4  Hazard  insurance. 

571JS    Mergers  and  transfers  of  assets  and 
liabilities. 

571.6  Policy  coosiderations  regarding  'de 
novo'  applications  for  a  Federal  savings 
association  charter. 

571.7  Conflicts  of  interest. 

571.8  Investment  in  State  housing 
corporations. 

571.9  Corporate  opportunity  in  savings 
associations. 

571.10  Gold  and  gold-related  transactions. 

571.11  Exclusive  leases  and  similar 
agreements. 

571.12  Applications  processing  guidelinas. 

571.13  Participation  interests  in  pools  of 
loans. 

571.14  Fidelity  bonds:  acceptable  surety 
companies. 


571.15    Fiduciary  activities  of  state-chartered 
savings  associations  and  service 
corporations. 

571.18    Mortgage-backed-securities 
transaction. 

571.17  Payment  in  gold  or  its  equivalent 

571.18  Accounting  for  troubled  debt 
restructuring. 

571.19  Investment  portfolio  policy  and 
accounting  guidelines. 

571.20  Payment  for  appraisals. 

571.21  Separate  corporate  existence  of  a 
service  corporaUon. 

571.22  Most  Favored  Lender  status. 

571.23  Regulatory  capital. 

571.24  Guidelines  relating  to 
nondiscrimination  in  lending. 

571.25  Accepting  pooled  accounts. 

571.26  Classincation  of  certain  assets. 

571.27  Appraisal  policies  and  practices  of 
savings  associations  and  service 
corporations. 

Authority:  Sec.  552,  80  Stat.  363.  as 
amended  (5  U.S.C.  552);  sec  559.  80  Stat.  388, 
as  amended  (&  U.S.C.  559);  sec.  3.  as  added  by 
sec  301, 103  Stat.  278  (12  U.S.C.  14«2a);  sec  4. 
as  added  by  sec  301, 103  Stat.  260  ( 12  U.SC. 
1463);  sec  5,  48  Stat.  132,  as  amended  (12 
U.S.C  1464). 

S  571.1    Appraisal  of  raal  astata  securing 
assets  of  saytngs  associations. 

Section  563.170  provides  that  the 
examination  of  a  savings  association 
shall  include  appraisals  when  deemed 
advisable.  It  has  been,  and  it  now  is,  the 
policy  of  the  Office  to  have  the  real 
estate  securing  a  savings  association's 
assets  appraised  when  specific  facts  or 
information  with  respect  to  mortgage 
loans  or  lending,  or  with  respect  to 
operations  in  general  give  evidence  that 
a  savings  association's  appraisals  may 
be  excessive,  that  lending  may  be  of  a 
marginal  nature,  that  appraisal  policies 
and  practices  may  not  conform  with 
generally  accepted  and  established 
professional  standards  or  that  assets 
secured  by  real  estate  are  overvalued. 
This  statement  of  policy  sets  out  the 
basic  guidelines  for  a  determination  that 
appraisals  should  be  obtained  and  the 
procedures  to  be  employed  in  obtaining 
such  appraisals. 

(a)  General.  (1)  Notwithstanding  any 
provisions  hereinafter  set  out  in  this 
statement  of  policy,  appraisals  may,  and 
will,  be  made  in  any  instance  where,  in 
the  opinion  of  the  Office,  such 
appraisals  are  necessary  to  protect  the 
interests  of  the  Office,  other  savings 
associations,  or  the  public.  Further,  the 
Senior  Deputy  Director  for  Supervision 
(Operations)  has  been,  and  continues  to 
be,  authorized  to  direct  that  an 
examination,  including  such  appraisals 
as  he  deems  advisable,  be  made  at  any 
time  of  any  savings  association  and  any 
statements  made  herein  shall  not  act  to 
modify  or  limit  such  authority. 
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(2)  As  used  in  this  statement  of  policy, 
the  term  "appraiser"  means  an 
individual  whose  qualifications  are 
demonstrated  by  means  of  education 
and/or  experience  appropriate  to  the 
complexity  of  the  particular  assignment 
The  fact  tihat  an  appraiser  is  employed 
by  a  savings  association  on  a  fee  or 
salary  basis  need  not  of  itself, 
adversely  affect  the  acceptability  of  any 
report  of  appraisal  prepared  by  or  under 
the  direct  supervision  of  such  appraiser. 

(3)  A  determination  to  obtain 
appraisals  must  be  the  product  of  a 
careful  consideration  of  current  facts 
and  factors  and.  therefore,  such  a 
determination  will  usually  be  geared  to 
the  orderly  processes  of  examination.. 

(4)  The  exercise  of  judgment  in 
arriving  at  a  decision  to  obtain 
appraisals  has  been,  and  must  continue 
to  be,  a  matter  which  requires 
consultation  and  close  cooperation 
between  all  examining  and  supervisory 
personnel. 

(b)  Authority  of  District  Direcior  to 
obtain  appraisals.  The  Office's  District 
Director  for  the  district  in  which  the 
principal  office  of  a  savings  association 
is  located  is  authorized  to  obtain,  in 
coimection  with  any  examination  of 
such  savings  association,  appraisals  of 
real  estate  securing  the  savings 
association's  assets  when,  in  the  opinion 
of  the  District  Director,  the  savings 
association's  policies  and  practices  and 
operating  results  and  trends  are  such  as 
to  cause  concern  over  the  quality  of 
such  assets.  When  the  trend  of  the  ratio 
of  assets  classified  under  S  563.1C0  is 
such  that  it  raises  serious  question  as  to 
a  savings  association's  financial 
condition,  when  it  is  apparent  that 
assets  secured  by  real  property  are 
worth  substantially  less  than  the  book 
value  thereof,  or  when  there  are  other 
indications  of  the  need  to  evaluate 
appraisal  practices  and  policies,  the 
District  Director,  or  any  designee  of  the 
District  Director,  is  authorized  to  obtain, 
as  a  part  of  and  in  connection  with  an 
examination,  appraisals  of  the  real 
estate  securing  the  savings  association's 
loans  and  contracts. 

(c)  Additional  authority  of  District 
Director  or  his  or  her  designee  to  obtain 
appraisals.  The  District  Director  for  the 
district  In  which  the  principal  office  of  a 
savings  association  is  located  or  any 
designee  is  authorized  to  obtain,  as  a 
part  of  and  in  connection  with  an 
examination,  appraisals  of  real  estate 
securing  such  savings  association's 
loans  and  contracts  when  an 
examination  discloses  the  following 
conditions  or  such  conditions  are 
otherwise  known  or  found  to  exist 

(1)  When  the  savings  association's 
independent  public  accountant 


disclaims  an  opinion  on  its  financial 
statements  in  his  report  of  audit  because 
he  is  of  the  opinion  that  the  fair  maiiiet 
value  of  real  estate  sectuHng  assets  is 
materially  less  than  book  value  of  such 
assets. 

(2)  When  the  savings  association's 
independent  public  accountant 
expresses  an  opinion  in  his  report  of 
audit  that  the  financial  statements  do 
not  fairly  present  the  savings 
association's  financial  position  or 
results  of  operations  because  of 
potential  losses  in  the  loan  portfolio  or 
on  the  sale  of  real  estate  owned. 

(3)  When  a  borrower  agrees  or 
otherwise  obligates  himself  to  pay,  or 
does  pay,  fees  or  other  consideration  to 
a  third  party  to  induce  an  inflow  of 
funds  to  savings  accoimts  or  checking 
accounts  In  the  savings  association. 

(4)  When  there  have  been  two  or  more 
changes  in  record  ownership  of  the 
security  property  in  comparatively  rapid 
succession  within  a  short  period  of  time, 
each  such  change  being  accompanied  by 
a  material  increase  in  the  reported 
purcHase  price. 

(5)  When  the  beneficial  owner  of  the 
real  estate  is  not  directly  obligated  to 
the  savings  association  for  the 
repayment  of  the  debt 

(6)  When  an  appraisal  of  income- 
producing  real  estate  or  vacant  land, 
excepting  such  real  estate  being  utilized 
in  farming  or  similar  agrictiltural 
pursuits,  has  not  been  made  by  a 
professional  appraiser  within  a  3-year 
period  preceding  the  Office's 
exainination. 

(7)  When  loan  applications,  contracts 
of  sale,  or  other  documents  submitted  to 
induce  and  support  the  granting  of  loans 
to  finance  the  purchase  of  senirity 
properties  do  not  disclose  the  true 
purchase  prices. 

(8)  In  the  case  of  loans  or  contracts 
granted  or  made  to  facilitate  the  sale  by 
the  savings  association  of  real  estate 
previously  acquired  by  it  as  a  result  of 
foreclosure  or  voluntary  deed  in  lieu 
thereof: 

(i)  When  the  appraisal  supporting  the 
loan  or  contract  to  facilitate  exceeds  by 
10  percent  or  more  the  appraised  value 
of  the  real  estate  at  the  time  of 
acquisition  by  the  savings  association, 
unless  both  appraisals  were  made  by  an 
appraiser  or  appaisers; 

(ii)  When  the  sales  price  of  the  real 
estate  sold  by  the  savings  association  is 
10  percent  or  more  above  or  below  the 
appraised  value  of  such  real  estate  at 
the  time  of  acquisition  by  the  savings 
association,  unless  the  appraisal  at  the 
time  of  acquisition  was  made  by  an 
appraiser. 

(9)  When  a  loan  involves  real  estate  in 
which  an  officer,  director,  employee,  or 


attorney  of  or  for  the  savings 
association,  or  any  owner  of  10  percent 
or  more  of  the  savings  association's 
permanent  reserve,  or  guaranty  stock, 
had  a  direct  or  indirect  interest 
financial  or  otherwise,  of  10  percent  or 
more,  excepting  real  estate  occupied  by 
such  officer,  director,  employee, 
sttomey.  or  stockholder  on  his  or  her 
residence. 

(10)  When  the  original  amount  of  a 
loan  exceeds  the  greater  of  $100,000  or 
one-fourth  of  1  percent  of  the  savings 
association's  assets  at  the  time  such 
loan  was  granted,  except  loans  secured 
by  single-family  dwellings,  and  the 
security  for  which  was  not  appraised  by 
an  appraiser. 

(11)  When  real  estate  acquired  since 
the  date  of  the  previous  examination  by 
foreclosure  or  voluntary  deed  In  lieu 
thereof  or  in  exchange  for  any  scheduled 
items,  which  remains  as  real  estate 
owned  on  the  savings  association's 
books  at  the  time  of  the  examination, 
was  not  appraised  by  an  appraiser  at 
the  time  of  acquisition,  excepting  real 
estate  temporarily  held  pending  transfer 
to  an  insuring  or  guaranteeing  agency  of 
the  U.S.  Government 

(12)  When  other  real  estate  owned  by 
the  savings  association  for  a  period  of  3 
or  more  years  (excepting  real  estate 
occupied  or  to  be  occupied  as  a  home, 
branch,  or  service  office  of  such  savings 
association)  has  not  been  appraised  by 
an  appraiser  within  the  3-year  period 
preceding  the  examination. 

(d)  [Reserved] 

(e)  Other  bases  for  obtaining 
appraisals.  It  is  not  feasible  to  identify, 
or  to  state  categorically  or  inflexibly,  all 
of  the  other  indications  of  the  need  to 
evaluate  appraisal  practices  and 
policies.  Many  factors  must  be 
considered  separately  and  in  context  in 
the  light  of  the  operations  of  each 
savings  association,  and  economic 
conditions  as  they  exist  However,  the 
following  broad  areas  of  operation  by  a 
savings  association  will  be  of 
paramount  supervisory  concern  and 
essential  facts  and  information  with 
respect  to  such  matters  will  in  large 
measure  constitute  the  basis  for 
determining  whether  or  not  appraisals 
should  be  made. 

(1)  Increase  in  funds  for  mortgage 
lending.  The  extent  to  which  the  savings 
association's  expense  ratio  and 
dividend  rate  necessitate  or  have 
produced  volume  lending  or  lending  at 
interest  rates,  or  at  interest  rates  plus 
fees,  which  materially  exceed  rates 
charged  by  responsible  lenders  in  the 
ares  on  prime  real  estate  security — in 
order  to  provide  sufficient  revenue  to 
pay  expenses  and  dividends — are 
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matters  of  much  importance.  In 
evaluating  this  aspect  or  area  of  a 
savings  association's  operations 
consideration  will  be  given  not  only  to 
the  dividend  rate  and  expense  ratio  as 
compared  to  other  comparable  savings 
associations  in  the  same  business  area, 
but  also  to  such  matters  as  bonus  (on 
top  of  a  competitive  dividend  rate); 
inflow  of  funds  to  checking  accounts 
and  savings  accounts  from  or  through 
brokers;  advertising  of  rate,  rate 
increases,  or  other  terms  in  a  maimer  or 
by  means  which  indicate  pressure  in  the 
solicitation  of  accounts;  extensive  rate 
advertising  In  media  outside  the  savings 
association's  normal  business  area;  use 
of  give-aways,  directly  or  through 
brokers,  and  any  solicitation  practices 
generally  recognized  as  being 
inconsistent  with  accepted  standards  in 
the  conduct  of  responsible  savings 
associations.  In  order  to  evaluate  the 
extent  of  any  mortgage  lending 
pressures  to  which  the  savings 
association  is  subjecting  itself, 
consideration  may  also  need  to  be  given 
to  the  use  of  borrowed  money  and  to 
tales  of  loan?  for  relending  purposes. 

(2)  Increase  in  mortgage  landing.  A 
material  increase  in  the  amount  of  loans 
made,  as  compared  to  an  approximate 
equal  period  next  preceding  that 
covered  by  an  examination,  might  be 
indicative  of  lending  policies  and 
practices  which  would  call  for 
appraisals.  A  determination  to  have 
appraisals  made  in  connection  with  an 
examination  would  be  well  based  if  any 
of  the  following  conditions  or  practices 
are  found,  particularly  when  such 
conditions  or  practices  are  coupled  to 
the  mortgage  lending  pressures 
described  in  paragraph  (e)  of  this 
section. 

(i)  A  significant  amount  of  loans  made 
at  interest  and/or  fee  charges  which  are 
higher  than  charges  generally  being 
made  by  other  comparable  savings 
associations  in  the  area. 

(ii)  Loans  made  to  borrowers  with 
whom  the  savings  association  has 
previously  had  material  diffictilty. 

(iii)  A  series  of  loans  or  advances 
within  a  short  period  of  time,  on  the 
same  security  property,  particularly  if 
these  transactions  are  accompanied  by 
increased  appraisals  without 
commensurate  improvement  of  or 
addition  to  the  seoirity. 

(iv)  Material  concentration  of  loans  on 
real  estate  in  declining  areas,  or  to  a  few 
speculative  or  operative  builders. 

(v)  Appraisal  of  real  estate  security  at 
amounts  which  substantially  exceed 
sales  ;»ice8,  particularly  in  the  case  of 
new  construction  which  is  sold  on  a 
competitive,  free  market  and  not  subject 
10  temporary  adverse  economic 


conditions  in  the  community  or  to  other 
considerations  which  in  certain  limited 
circumstances  might  justify  an  api^aisal 
in  excess  of  purchase  price. 

(vi)  Disbursement  of  construction  loan 
proceeds  in  advance  of  the  progress  of 
construction  or  of  value  at  the  time 
disbursement  is  made. 

(vii)  Inadequate  loan  applications, 
credit  information,  or  docimientation  of 
the  disbursement  of  proceeds  of  loans. 

(viii)  Granting  or  extension  of 
mortgage  credit  to  speculative  builders 
when  the  borrower  is  already  indebted 
to  the  savings  association  on  loans 
secured  by  properties  which  have 
remained  unsold  for  a  substantial  period 
of  time  following  completion. 

(3)  Other  considerations,  (i)  While  the 
condition  and  operations  of  a  savings 
association  as  measured  by  the  factors 
enumerated  in  paragraph  (e)  of  this 
section  would  generally  be 
determinative,  the  identification  of  those 
matters  is  not  intended  as  even  a 
suggestion  that  consideration  should  not 
be  given  to  other  matters,  separately  or 
in  context  with  one  or  more  of  the 
factors  stated. 

(ii)  Among  other  considerations  to 
which  careful  attention  should  be  given 
in  connection  with  a  determination  as  to 
whether  or  not  appraisals  should  be 
made  are: 

(A)  Failure  to  follow  an  aggressive 
collection  policy  or  to  observe 
recognized  standards  in  determining  the 
ability  of  borrowers  to  undertake  and  to 
pay  their  mortgage  obligations. 

(B)  Inventory  of  completed  but  unsold 
houses  in  the  savings  association's 
lending  area,  particularly  where  the 
savings  association  is  continuing  to 
make  speculative  construction  loans  or 
is  subject  to  the  investment  pressures 
previously  described. 

(C)  The  number  and  amount  of 
speculative  construction  loans  as  to 
which  there  is  a  relatively  substantial 
deficiency  in  funds  available  for 
completion  of  construction. 

(f)  Selection  of  appraiser.  The  Distict 
Director  for  the  district  in  which  the 
principal  ofiice  of  a  savings  association 
is  located  will  select  the  appraiser  or 
appraisers  to  make  appraisals  under  this 
program.  When  making  the  selection, 
the  District  Director  shall,  insofar  as  is 
feasible,  make  such  selection  from  those 
appraisers  who  do  not  regularly  make 
appraisals  for  competing  savings 
associations  in  the  community. 

(g)  Purpose  and  type  of  appraisals.  (1) 
The  purpose  of  obtaining  appraisals  is  to 
provide  information  and  data  essential 
to  the  proper  discharge  of  the  Office's 
supervisory  responsibilities.  The  facts  of 
each  particular  situation  will,  in  large 
measure,  determine  the  type  of 


appraisal  activity.  Thus,  appraisals  may 
be  obtained  in  order  to  test  overall 
appraisal  policies  and  practices,  to 
determine  the  results  of  the  application 
of  specific  policies  and  practices  in 
relation  to  specific  lending  areas  of 
property  types,  to  estimate  potential 
losses,  etc.  The  District  Director  will 
select  such  appraisal  procedure  as  will, 
in  his  opinion,  best  disclose  the 
deficiencies  and  permit  such 
supervisory  action  as  may  be 
appropriate. 

(2]  The  District  Director  may  obtain 
the  services  of  an  appraiser  to  make 
actual,  physical  appraisal  of  specific 
properties,  to  review  aid  evaluate  the 
savings  association'is  appraisal  policies 
and  procedures,  or  to  make  a 
preliminary  appraisal  or  survey.  The 
latter  procedure  is  to  estimate  the 
highest  and  best  use  of  the  property,  to 
select  the  approach  which,  in  his 
opinion,  will  develop  the  most  rational 
value  indication,  to  ascertain  whether 
the  neighborhood  is  improving, 
stabilizing,  or  declining,  to  determine  the 
condition  of  the  property,  etc. 
Dependent  on  the  purpose  of  the 
appraisal  assignment  the  District 
Director  may  select  any  one  or 
combination  of  the  three  procedures. 

(3)  Regardless  of  the  appraisal 
procedure  ufilized,  the  appraiser  will 
submit  a  written  report  of  his  findings  to 
the  District  Director.  When  a 
preliminary  appraisal  siu^'ey  is  made, 
the  appraiser's  report  of  findings  will 
specifically  include  an  opinion  regarding 
the  sufficiency  of  data  and  the 
reasonableness  of  estimates  of  value 
shown  on  the  savings  association's 
reports  of  appraisal. 

(h)  Selection  of  properties  to  be 
appraised.  An  examiner  designated  by 
the  District  Director  will  select 
properties  to  be  appraised.  Depending 
on  the  purpose  of  the  appraisals, 
selection  may  encompass  a  sampling  of 
the  security  for  the  newer  loans,  the 
security  for  the  entire  loan  portfolio,  the 
security  for  substandard  loans,  the 
security  for  certain  types  of  classes  of 
loans,  or  real  estate  owned. 

(i)  When  appraisals  need  not  be 
obtained.  (1)  Appraisals  need  not  be 
obtained  in  connection  with  the 
examination  of  any  state-chartered 
savings  association  the  principal  o^.ce 
of  which  is  located  in  a  state  where  the 
appropriate  state  supervisory  authority 
has  established  and  maintains  an 
appraisal  procedure  acceptable  to  the 
Office  whereby  appraisers  on  the  staff 
of  such  state  authority  make  appraisals 
of  real  estate  seciu*ity  in  connection  with 
examinations  of  each  such  savings 
association,  provided  that  the  results  of 
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such  appraisals  are  made  known  by 
such  state  authority,  in  writing,  to  the 
Office's  District  Director  for  the  district 
in  which  such  state  is  located. 

(2)  Appraisals  generally  need  not  be 
obtained  on: 

(i)  Real  estate  seeming  insured  or 
guaranteed  loans; 

(ii)  Real  estate  securing  loans  or 
contracts  purchased  within  the 
preceding  3-year  period  from  either  a 
predecessor  agency  of  the  Office  prior  to 
enactment  of  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1989,  or  from  the  FDIC; 

(iii)  Real  estate  securing  loans  or 
contracts  acquired  as  a  result  of  a 
merger  or  purchase  of  assets  made  for 
supervisory  purposes  within  the 
preceding  3-year  period; 

(iv)  Real  estate  acquired  as  a  result  of 
a  merger  or  purchase  of  assets  for 
supervisory  purposes  within  the 
preceding  3-year  period; 

(v)  Real  estate  previously  appraised 
as  a  part  of  and  in  connection  with  an 
examination  by  the  Office's  examiners, 
except 

(A)  Income-producing  real  estate  or 
vacant  land  (exclusive  of  stich  real 
estate  utilized  in  farming  or  similar 
agricultural  pursuits)  not  appraised  by 
an  appraiser  within  a  3-year  period 
preceding  the  examination:  and 

(B)  Real  estate  (exclusive  of  that 
occupied  or  to  be  occupied  as  a  home 
branch  or  service  office  of  the  savings 
association)  owned  by  the  savings 
association  for  a  period  of  3  or  more 
years  and  which  has  not  been  appraised 
by  an  appraiser  within  the  3-year  period 
preceding  the  examination. 

S  571.2    Audita  of  savings  associations. 

(a)  Introduction.  (1)  Section 
563.170(a)(2)  of  this  subchapter  requires 
each  savings  association  to  be  audited 
at  least  once  in  each  calendar  year  by 
auditors  and  in  a  manner  satisfactory  to 
the  Office.  This  audit  requirement 
subjects  the  accounting  policies, 
procedures,  and  records  and  the  internal 
control  of  each  savings  association  to 
periodic,  independent,  critical  review 
and  evaluation,  thus  enhancing  the 
probability  that  financial  statements 
end  reports  to  the  Office  will  be  proper 
and  that  conditions  that  could  affect 
adversely  the  savings  associafion.  other 
savings  associations,  the  Ofiice,  or  the 
public  will  be  detected.  This  statement 
sets  forth  Ae  policies  and  criteria  for 
determining  that  an  auditor  or  an  audit 
is  satisfactory  to  the  Office. 

(2)  The  provisions  of  tfiis  statement  of 
policy  shall  not  in  any  manner  modify  or 
limit  the  Office's  authority,  as  set  out  in 
S  563.170(a)  of  this  subchapter,  to  make, 
or  cause  to  be  made,  at  any  time,  an 


audit  of  a  savings  association  (including 
appraisals  when  deemed  advisable)  or 
to  assess  against  such  savings 
association  the  cost  of  any  audit  made 
pursuant  to  such  authority. 

(3)  As  used  in  this  section,  the  title 
"District  Director"  refers  to  the  Office's 
District  Director  for  the  district  in  whidi 
the  principal  office  of  any  savings 
association  is  located. 

(b)  General  policy.  Except  as  provided 
in  paragraph  (e)  of  this  section,  each 
savings  association  must  satisfy  the 
audit  requirement  of  i  5d3.170(a)  of  this 
subchapter  by  means  of  an  audit  by  a 
public  accoimtant  or  internal  auditor.  To 
be  acceptable  to  the  Office,  auditors 
must  be  qualified  and  independent  and 
must  follow  recognized  rules  of  ethics 
and  conduct;  reports  of  audits  must  meet 
the  requirements  of  this  section  and 
comply  with  such  additional 
requirements  as  may  be  contained  in 
bulletins  issued  by  the  Senior  Deputy 
Director  for  Supervision  (Operations)  or 
instructions  issued  by  a  District 
Director. 

(c)  Audits  by  public  accountants  or 
internal  auditors — (1)  Procedure,  (i) 
When  the  board  of  directors  of  a  savings 
association  elects  to  have  an  audit 
performed  by  a  public  accoimtant  an 
officer  of  the  savings  association,  within 
15  days  following  such  action,  shall 
notify  the  District  Director  of  such 
action  and  of  the  public  accountant 
engaged  to  perform  such  service.  The 
District  Director  also  shall  be  notified 
within  15  days  following  any  action 
terminating  the  services  of  a  public 
accountant. 

(ii)  When  the  board  of  directors  of  a 
savings  association  elects  to  satisfy  the 
regulatory  audit  requirements  by  means 
of  an  audit  by  an  internal  auditor,  it 
shall,  by  resolution,  disclose  its 
intention  to  establish  an  internal  audit 
program,  outline  the  objectives  and  the 
basic  minimum  requirements  of  the 
program,  specify  the  date  when  the 
program  will  commence  and  designate  a 
full-time  salaried  employee  or  officer  of 
the  savings  association,  who  shall  report 
and  be  accountable  directly  to  the  board 
of  directors,  to  perform  the  function  of 
internal  auditor.  A  certified  copy  of  such 
resolution  shall  be  filed  with  the  District 
Director  at  least  90  days  prior  to 
commencement  of  such  internal  audit 
program.  Any  changes  in  the  objectives 
and  minimum  requirements  of  the 
program  or  in  the  person  responsible  for 
implementation  of  such  program  shall  be 
accomplished  by  appropriate  resolution 
of  the  board  of  directors.  A  certified 
copy  oi  each  such  resolution  shall  be 
filed  with  the  District  Director. 

(2)  Qualification  of  public  accountant 
or  internal  auditor,  (i)  Th*  terra 


"qualified  public  accountant"  r«fns  to  a 
person  who  is  a  certified  pt^ilic 
accountant  or  Ucenaed  pubhc 
accountant,  certified  or  bcensed  bgr  a 
regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United  States 
and  who  is  in  good  standing  as  sucii 
under  the  laws  of  the  State  or  other 
political  subdivision  of  the  United  States 
in  which  is  located  Ae  home  office  of 
the  savings  association  that  is  to  be 
audited.  Any  other  person  will  not  be 
deemed  to  be  a  qualified  public 
accountant  unless,  as  of  April  15,  I960. 
such  person  had  an  estabUshed  client 
relationship  with  a  savings  association 
and  had  filed  with  the  District  Director  a 
report  of  audit  that  was  acceptable 
under  then  existing  requirements, 
(ii)  The  term  "qualified  internal 
auditor"  refers  to  a  person  who  has  had 
adequate  technical  training  as  an 
auditor  and  who  has  proficiency  as  an 
auditor,  an  understanding  of  audit 
objectives,  and  a  working  knowledge  of 
savings  and  loan  operations.  When  a 
board  of  directors  designates  a  person 
as  an  internal  auditor,  that  person's 
quaUfications  shall  be  submitted  to  the 
District  Director,  who  shall  make  an 
initial  review  of  and  decision  as  to  the 
acceptability  of  that  person  as  an 
internal  auditor.  Such  initial  review  and 
acceptance  shall  not  be  final;  continuing 
acceptance  will  depoid  on  the  internal 
auditor's  ability  to  carry  out  the  internal 
audit  program  in  a  manner  which  meets 
the  requirements  of  the  Office. 

(3)  Independence  of  public  accountant 
or  internal  auditor,  (i)  To  be  acceptable, 
an  audit  must  be  made  by  a  qualified 
public  accountant  or  internal  auditor 
m4io  is  in  fact  independent  While  it  is 
not  feasible  to  identify  or  to  state 
categorically  or  inflexibly  all  of  the 
criteria  for  judging  the  independence  of 
an  auditor,  the  most  common  conditions 
that  contribute  to  a  lack  of 
independence  are  set  out  hereafter. 

(ii)  A  public  accountant  will  not  be 
considered  to  be  independent  if  be: 
(A)  Is  connected  v»nth  the  savings 
association  or  any  of  its  subsidiaries  or 
affiliates  as  an  officer,  director, 
attorney,  or  employee,  or  is  a  member  of 
the  immediate  family  of  an  officer, 
director,  attorney,  or  employee  of  the 
savings  association  or  any  of  its 
subsidiaries  or  affihates; 

(6)  Is  the  beneficial  owner,  directly  or 
indirectly,  of  any  shares  of  permanent 
reserve,  or  guaranty  stock  of  the  savings 
association; 

(Q  Has  any  proprietary  interest  in 
any  partnership,  corporation,  syndicate, 
or  other  business  or  legal  entity  which, 
directly  or  indirectly,  controls  the 
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savings  association  or  any  of  its 
subsidiaries  or  a^iliates; 

(D)  Is  a  borrower  from  the  savings 
association  or  any  of  its  subsidiaries  or 
affiliates  except  with  respect  to: 

[1]  A  loan  on  the  security  of  his 
residence; 

[2]  A  loan  to  make  alterations,  repairs, 
or  improvements  to  his  residence; 

[3]  A  loan  secured  solely  by  his 
savings  credits  in  the  savings 
association;  or 

[4]  A  consumer  loan  either  unsecured 
or  secured  by  goods  used  or  bought 
primarily  for  personal,  family,  or 
household  purposes. 

(E)  Makes  entries  or  postings  on  the 
books  of  account  or  performs  any  other 
operating  functions  for  the  savings 
association  or  any  of  its  subsidiaries  or 
affiliates,  except  such  functions  for 
which  prior  approval  was  requested  and 
obtained,  in  writing,  from  the  District 
Director; 

(F)  Receives  any  special  consideration 
in  any  transaction  with  the  savings 
association  or  its  subsidiaries  or 
affiliates,  or  has  any  interest  direct  or 
indirect,  ^ancial  or  otherwise,  in  any 
real  property  owned  by,  or  securing  any 
loan  made  by,  the  savings  association  or 
any  of  its  subsidiaries  or  affiliates, 
except  as  provided  in  paragraph 
(c)(3)(ii)(D)  of  this  section,  or  in  any 
other  operating  activity  or  function  of 
Lh°  savings  association  or  of  any  of  its 
subsidiaries  or  affiliates:  or 

(G)  Has  any  conflict  of  interest,  or  the 
appearfince  thereof,  by  reason  of 
business  or  personal  relationships  with 
management  or  those  individuals  who, 
by  ownership  of  stock,  control  of 
proxies,  or  otherwise,  are  in  a  position 
to  influence  management  or  its  decisions 
or  functions. 

(iii)  An  internal  auditor  is  subject  to 
the  same  tests  of  independence  as  are 
applicable  to  a  public  accountant, 
except  that  an  internal  auditor  must  be  a 
hll-time  salaried  employee  or  officer  of 
the  savings  association.  In  addition,  an 
internal  auditor  will  be  considered  to  be 
independent  of  operating 
responsibilities  and  able  to  function 
properly  as  an  internal  auditor  only  if  he 
has.  and  is  able  to  exercise,  authority  to 
audit  any  department  of  the  savings 
association  without  notice  and  has 
complete  and  unrestricted  access  to  all 
records  of  such  savings  association. 

(iv)  The  requirements  as  to 
independence  are  applicable  to  those 
members  and  employees  of  a  firm  of 
public  accountants  who,  in  any  way,  are 
in  a  position  to  influence  or  control  the 
conduct  of  an  audit  of  a  savings 
association  or  to  influence  or  control  the 
presentation  of  facts  and  other 
mfonnation  in  the  report  of  such  audit 


(v]  It  is  the  responsibility  of  the  public 
accountant  or  internal  au(Utor  to 
disclose  to  the  District  Director  any 
unusual  relationships  or  affiliations  he 
may  have  with  the  savings  association, 
any  affiliate  or  subsidiary  of  the  savings 
association,  or  any  persons  closely 
connected  with  the  savings  association, 
and  to  have  resolved  any  question  as  to 
independence  before  proceeding  with 
the  audit 

(4)  Reports  of  audit  Section 
563.170(a)(2)  of  this  subchapter  requires 
a  savings  association  to  "promptly"  file 
with  the  Office,  through  the  District 
Director,  a  copy  of  the  report  of  each 
audit  Pursuant  to  this  requirement  a 
savings  association  shall  fJe  such  copy, 
or  cause  it  to  be  filed,  with  the  District 
Director,  no  later  than  15  days  following 
the  receipt  thereof.  For  the  purpose  of 
this  filing  requirement  the  term  "report 
of  audit"  includes,  in  addition  to  the 
audit  report  itself,  any  special  or 
supplemental  reports,  letters  or  reports 
to  management,  or  any  other  documents 
which  are  related  to  the  audit  or  the 
report  thereof.  A  savings  association 
shall  file,  or  cause  to  be  filed,  with  the 
District  Director,  a  copy  of  any  such 
special  or  supplementaJ  material  no 
later  than  15  days  following  the  receipt 
thereof,    v 

(d)  Authority  of  District  Director.  [1] 
The  District  Director  shall  determine 
whether  an  auditor  is  satisfactory  to  the 
Office,  whether  an  audit  was  conducted 
in  a  manner  satisfactory  to  the  Office, 
and  whether  a  report  of  audit  is  to  be 
accepted.  If,  at  any  time,  it  is  found  that 
a  public  accountant  or  internal  auditor 
has  not  followed  recognized  rules  of 
ethics  or  conduct  was  not  in  fact 
independent  has  knowingly  made  any 
material  misstatement  of  fact  or 
circumstance  or  any  material 
misrepresentation  of  any  kind,  or  has 
otherwise  failed  to  meet  any  of  the 
requirements  set  out  in  this  statement  in 
bulletins  issued  by  the  Senior  Deputy 
Director  for  Supervision  (Pohcy),  or  in 
instructions  issued  by  the  District 
Director,  the  District  Director  may  reject 
the  audit  and  may  determine  that  for 
such  time  period  as  he  may  set  reports 
of  audit  by  the  pubUc  accountsmt  or 
internal  auditor  who  made  such  rejected 
audit  shall  not  be  acceptable  to  the 
Office.  Upon  request  by  such  pubUc 
accountant  or  internal  auditor,  such 
determination  shall  be  reviewed  by  the 
Senior  Deputy  Director  for  Supervision 
(Operations). 

(2)  In  the  event  of  the  rejection  of  an 
audit  or  the  failure  of  a  savings 
association  to  arrange  to  be  audited 
either  by  an  auditor  or  in  a  manner 
satisfactory  to  the  Office,  the  District 
Director  is  authorized  to  have  an  audit 


made  by  an  auditor  in  a  manner 
satisfactory  to  the  Office. 

(3)  Upon  proper  application  made  by  a 
savings  association  in  conformity  with 
paragraph  (e)  of  this  section,  the  District 
Director  may  waive  or  modify  for  1 
fiscal  year,  and  to  such  extent  as  he  may 
deem  appropriate,  the  general  policy 
requiring  an  audit  by  a  public 
accountant 

(e)  Waiver  or  modification  of  general 
policy  requiring  audit  by  public 
accountant — (1)  General.  A  savings 
association  which  is  located  in  an  area 
where  audit  services  by  a  qualified 
public  accountant  are  not  readily 
available,  or  where  the  costs  of  such 
services  are  beyond  the  means  of  the 
savings  association,  may  make 
application  to  the  District  Director  for 
waiver  or  modification  of  the  general 
policy  requiring  an  audit  by  a  public 
accountant 

(2)  Application  form;  supporting 
information.  An  application  made 
pursuant  to  paragraph  (e)(1)  of  this 
section  shall  be  in  the  form  of  a  letter 
addressed  to  the  District  Director  and 
signed  by  the  chief  executive  officer  of 
the  savings  association  upon  the  express 
authorization  of  its  board  of  directors. 
Such  application  shall  request  the 
waiver  or  modification  of  the  general 
policy  requiring  an  audit  by  a  public 
accountant  for  the  succeeding  fiscal 
year  and  shall  set  forth  factual  data 
supporting  the  savings  association's 
representations  that  it  is  located  in  an 
area  where  audit  services  by  a  qualified 
public  accountant  are  not  readily 
available  or  the  cost  of  such  services  is 
beyond  its  means.  Such  factual  data 
should  include,  but  need  not  be  limited 
to,  the  actual  or  estimated  cost 
(whichever  is  appropriate)  of  an 
acceptable  audit  of  the  savings 
association  by  an  independent  public 
accountant  including  per-diem  rates,  the 
number  of  mandays  required  to  make 
such  audit  at  such  rates,  and  any  extra 
charges  made  for  travel  or  other  out-of- 
pocket  expenses.  If  the  savings 
association  is  state-chartered  and  the 
State  has  requirements  as  to  audits  by 
independent  public  accountants,  the 
apphcation  shall  be  accompanied  by  a 
written  statement  by  the  State 
supervisory  authority  that  it  is  willing  to 
waive  or  modify  its  requirements  if  such 
application  is  approved  by  the  District 
Director. 

(3)  Basis  for  waiver  or  modification 
by  District  Director.  An  application 
submitted  pursuant  to  paragraphs  (e)(1) 
and  (e)(2)  of  this  section  shall  be 
approved  by  the  District  Director  unless, 
in  his  or  her  opinion: 
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(i)  The  savings  association  is  located 
in  an  area  where  audit  services  by  a 
qualified  public  accountant  are  readily 
available,  or  can  be  obtained,  at  a  cost 
within  its  means; 

(ii)  Tlie  report  of  the  most  recent 
supervisory  examination  or  audit 
discloses  inadequate  internal  controls  or 
accounting  records  as  to  which  the 
savings  association  has  not  taken 
satisfactory  corrective  action; 

(iii)  The  report  of  the  most  recent 
supervisory  examination  or  audit 
discloses  overvalued  assets  for  which 
the  savings  association  has  not  provided 
adequate  valuation  allowances  or 
discloses  any  other  adverse  matter  of 
substance;  or 

(iv)  The  savings  association  has  a 
history  of,  or  a  trend  toward,  marginal 
operations  or  has  problems  requiring 
other  than  routine  supervisory  effort 

(4)  Procedure,  (i)  AJn  application  for 
waiver  or  modification  of  tlie  general 
policy  requiring  an  audit  by  a  public 
accountant  shall  be  filed  with  the 
District  Director  no  later  than  90  days 
before  the  close  of  the  fiscal  year 
preceding  that  for  which  such  waiver  or 
modification  is  sought.  An  application 
applicable  to  the  calendar  year  1970,  or 
to  a  fiscal  year  commencing  in  the  60- 
day  i>eriod  following  the  date  of 
publication  of  this  statement  shall  tie 
filed  with  the  District  Director  no  later 
than  46  days  following  the  date  of 
publication  of  this  statement. 

(ii)  A  savings  association  which  has 
applied  for  waiver  or  modification  of 
audit  requirements  shall  be  notified,  in 
writing,  of  the  District  Director's 
approval  or  rejection  of  such  application 
and,  if  it  is  rejected,  the  reasons 
therefor.  Upon  request  by  the  applicant 
savings  association,  any  such  rejection 
shall  be  reviewed  by  the  Senior  Deputy 
Director  for  Supervision  (Operations). 
Approval  by  the  District  Director  may 
be  conditioned  upon  the  savings 
association's  agreement  to  specified 
conditions,  such  as  em  agreement  to 
have  an  independent  accountant  make  a 
periodic  review  of  internal  control  or 
verify  certain  assets. 

(iii)  During  any  fiscal  year  in  which  a 
waiver  or  modification  of  audit 
requirements  is  effective,  the  scope  of 
any  examination  shall  be  expanded  to 
include  such  audit  procedures  as  the 
District  Director  may  deem  necessary  or 
appropriate. 

(iv)  A  savings  association  may  apply 
for  waiver  or  modification  of  audit 
requirements  for  1  fiscal  year  only.  If  a 
savings  association  wishes  waiver  or 
modification  of  audit  reqnireinents  in 
subsequent  years,  a  separate  application 
for  each  year  must  be  filed  in  conformity 
with  fliis  paragraph  (e)(4J(iv).  Each  sutA 


application  shall  be  considered  on  its 
own  merits  and  without  regard  to 
whether  previous  appUcations  have 
been  approved  or  denied. 

S  S71.3    lnt«rMt-rat»-riak  mamowiMnL 

(a)  General.  A  principal  component  of 
the  income  of  savings  associations  is  the 
di^erence  between  the  yields  earned  on 
assets  and  the  rates  paid  on  liabilities. 
This  component  of  income  ("margin"  or 
"spread")  varies  over  time  because  the 
average  interest  rates  paid  on  short-term 
deposits  and  other  liabilities  adjust 
more  quickly  to  changes  in  interest  rates 
than  the  average  interest  rates  earned 
on  long-term  mortgage  loans.  Changes  in 
interest  rates  also  affect  net  asset 
values.  Increases  in  interest  rates,  for 
example,  lower  net  asset  values  because 
long-term  interest-bearing  assets  in 
savings  associations'  portfolios  decline 
in  value.  This  sensitivity  of  income  and 
net  asset  values  to  changes  in  interest 
rates  is  commonly  referred  to  as 
"interest-rate  risk."  The  larger  the 
difference  in  average  maturities 
between  assets  and  habihties,  the 
greater  the  exposure  to  interest-rate  risk. 
The  interest-rate-risk  management 
procedures  required  by  S  563.176  of  this 
Subchapter  are  intended  to  ensure  that 
boards  of  directors  and  management  of 
savings  associations  address  the 
management  of  interest-rate  risk. 

(b)  Other  risk  management.  While 
emphasizing  interest-rate  risk,  this 
statement  of  poUcy  is  not  Intended  to 
diminish  attention  paid  to  other  forms  of 
risk.  The  Office  reidizes  that  the  means 
used  to  reduce  interest-rate  risk  can 
increase  other  forms  of  risk,  particularly 
the  risk  of  default.  In  addition,  the 
requisite  degree  of  care  and  skill  must 
be  employed  in  pricing  and  structuring 
new  assets,  such  as  adjustable-rate 
mortgages,  to  reduce  interest-rate  risk 
and  to  ensure  that  the  desired  economic 
effect  is  achieved.  The  Office  recognizes 
that  the  duties  of  boards  of  directors 
include  overseeing  the  management  of 
the  various  types  of  risk  which  affect 
their  savings  associations. 

§571.4    Hazard  Inauranca. 

(a)  Each  savings  association  has  been 
requi'^d  to  include  in  its  loan  contracts 
provisions  which  require  the 
maintenance  of  such  hazard  insurance 
as  will  protect  the  savings  association 
from  loss  in  the  event  of  damage  to  or 
destruction  of  the  real  estate  securing 
the  savings  association's  loans. 

(b)  It  is  incumbent  upon  the  savings 
association  to  determine  that  specific 
provisions  of  eadi  hazard  insurance 
contract  insuring  the  security  property 
name  and  protect  the  savings 
assoctatioB  as  mortgagee  in  an  amoirat 


at  least  equal  to  its  insurable  interest  in 
the  security  and  cover  such  perils  as  are 
commonly  covered  in  policies  described 
as  "Standard  Fire  and  Extended 
Coverage"  as  weU  as  such  other  f>erils 
as  to  which  institutional  lenders 
operating  in  the  same  area  commonly 
require  hazard  insurance. 

(c)  In  conducting  examinations  of 
savings  associations,  examiners  for  the 
Office  will  review  each  savings 
association's  files  for  evidence,  in  the 
form  of  individual  insurance  poUdes, 
memoranda  of  insurance  or  blanket 
policies  satisfactory  to  the  savings 
association,  to  determine  that  such 
insurance  is  in  force. 

f  571.5    yergara  Md  trwwtars  el  asMls 

(a)  General  policy.  This  is  a  statement 
of  the  general  policy  of  the  Office  aa 
merger  and  transfer  proposals.  It  does 
not  ordinarily  apply  to  mergers  and 
transfers  instituted  for  supervisory 
reasons.  The  term  "merger"  includes 
consohdations  as  well  as  statutory 
mergers,  and  the  term  "transfers"  means 
transfers  in  bulk  not  made  in  the 
ordinary  course  of  business  including, 
but  not  limited  to,  transfers  of  assets 
and  savings  account  Uabihties, 
purchases  of  assets,  assumptions  of 
savings  accoonts  and  other  liabilities, 
and  transfers  of  assets  in  bulk  that  are 
effected  by  operation  of  law  pursuant  to 
statutory  conversions,  mergers, 
consolidations,  and  other 
reorganizations  and  combinations; 
Provided,  however,  That  the  term 
"transfers"  shall  not  include  transfers  in 
bulk  that  are  effected  by  operation  of 
law  pursuant  to  statutory  conversions. 
mergers,  consolidations, 
reorganizations,  and  combinations, 
where  the  surviving  entity  is  a  savings 
association.  Transactions  in  accordance 
with  S  545.82  of  this  chapter  between  a 
Federal  savings  association  or  a  state- 
chartered  savings  association  and  a 
finance  subsidiary  as  defined  in 
S  563.132(a)(4)  of  this  subchapter  are  not 
"transfers"  for  purposes  of  this 
paragraph  (a).  Potential  merger  and 
transfer  applicants  are  encouraged  to 
review  proposed  transactions  with  the 
District  Director  or  his  or  her  designee 
prior  to  proceeding  with  the  formal 
application  process. 

(b)  Legal  considerations— {I]  General. 
Conformity  under  law  and  regulation  is 
a  precondition  to  approval  by  the  Office. 
Applicable  laws  and  r^ulations  inclode 
the  Federal  antitrust  laws  (the  Claytoo 
and  Sherman  Acts),  sections  5(d)  and 
18(cl  of  the  Federal  Deposit  Insurance 
Act  tf»  Community  Reinvestraant  Act 
of  1977,  applicable  State  law.  and  ^e 
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Office's  own  regulationa.  To  enable  the 
Office  to  make  a  legal  evaluation  of  the 
possible  anticompetitive  impact  of 
proposed  mergers  and  transfers, 
applicants  are  required  to  submit  certain 
information  on  prescribed  forms 
available  at  each  District  Office  and 
such  other  information  as  may  be 
requested  by  the  District  Director  or  his 
or  her  designee.  In  any  case  in  which  the 
District  Director  or  his  or  her  designee 
believes  it  clear  that  no  antitrust  or 
competitive  problem  exists,  a  merger  or 
a  transfer  proposal  may  be  submitted 
with  relevant  partial  information  short 
of  the  complete  data  called  for  by  the 
schedules. 

(2)  Acquisitions  of  savings 
associations  under  section  10  of  the 
Home  Owners'  Loan  Act.  The  Office's 
Acquisition  of  Ck)ntrol  of  Savings 
Associations  regulations,  12  CFR  Part 
574,  implement  this  statutory  provision. 
These  regulations  require  information  on 
competitive  factors  similar  to  that 
indicated  In  paragraph  (b)(1)  of  this 
section.  The  regulations  also  require 
ixiformation  as  to  additional  matters, 
including  details  of  acquisition,  financial 
and  managerial  resources,  future 
prospects,  and  the  convenience  and 
needs  of  the  community  to  be  served. 

(3)  Antitrust  considerations,  [i]  The 
Office  will  examine  the  impact  of  the 
merger  or  transfer  on  competition  under 
the  relevant  antitrust  laws  and  will  not 
approve. 

(A)  Any  proposed  merger  or  transfer 
which  would  result  in  a  monopoly,  or 
which  would  be  in  furtherance  of  any 
Combination  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
\he  business  of  banking  in  any  part  of 
the  United  States,  or 

(B)  Any  other  proposed  merger  or 

t:  ansfer  transaction  whose  effect  in  any 
section  of  the  country  may  be 
substantially  to  lessen  competition,  or  to 
tend  to  create  a  monopoly,  or  which  in 
any  other  manner  would  be  in  restraint 
of  trade,  unless  it  finds  that  the 
dr.licompetitive  effects  of  the  proposed 
'ansaction  are  clearly  outweighed  in 
.he  public  interest  by  the  probable  effect 
of  the  transaction  in  meeting  the 
convenience  and  needs  of  the 
community  to  be  served. 

This  analysis  will  be  done  for  each 
relevant  geographic  market. 

(ii)  All  firms  reasonably  competitive 
with  the  business  of  the  parties  to  the 
subject  transaction  will  be  taken  into 
accoimt  In  determining  deposit  and  loan 
market  statistics  and  the  competitive 
consequences  of  the  merger  or  transfer. 
In  determining  whether  a  violation  of 
the  antitrust  laws  is  likely,  the  Office 


will  examine  all  of  the  relevant  facts, 
including: 

(A)  Competition  currently  existing  in 
the  relevant  markets  as  demonstrated 
by  the  applicant  or  otherwise 
determined  by  the  staff, 

(6)  Market  shares  and  the  reliability 
thereof,  whether  based  on  deposits, 
loans  or  other  pertinent  criteria; 

(C)  lie  ranking  of  the  resulting 
association  and  of  other  competitors  in 
the  relevant  markets; 

(D)  The  nimiber  and  size  distribution 
of  competitors; 

(E)  Trends  in  the  market  toward 
concentration  or  deconcentration;  and 

(F)  The  history  and  pattern  of 
expansion  and  growth  in  the  market, 
including  the  existence  of  potential 
entrants  and  future  procompetitive 
trends. 

(4)  Convenience  and  needs.  The 
Office  will  also  examine  the  extent  to 
which  the  transaction  will  affect  the 
convenience  and  needs  of  the 
communities  to  be  served  and  the 
impact,  if  any,  on  operating  efficiency  of 
the  resulting  or  purchasing  savings 
association.  In  this  regard,  the  Office 
will  review  the  record  of  the  acquiring 
association  under  part  563e  of  this 
chapter,  and  may  deny  an  application 
based  on  an  assessment  of  such 
association's  Community  Reinvestment 
Act  record,  and  may  approve  an 
application  on  the  condition  that  the 
association  improve  specific  aspects  of 
its  community  investment-related 
practices  and  performance. 

(c)  Managerial  and  financial  aspects 
and  future  prospects— (1)  Managerial 
aspects.  The  Office's  primary 
requirement  is  that  the  resulting  or 
purchasing  savings  association  have  the 
managerial  and  financial  resources  and 
future  prospects  to  operate  successfully. 
Tha  experience  and  the  performance 
record  of  the  persons  to  be  in  control  or 
in  key  managerial  positions  will  be 
evaluated  as  to  the  probability  of  sound 
operation  of  the  resulting  or  purchasing 
savings  association.  If  a  merger  proposal 
provides  for  a  temporary  increase  in  the 
board  of  directors  of  a  surviving  Federal 
savings  association  to  a  number  in 
excess  of  that  permitted  by  the 
association's  charter,  the  Office  will 
deem  such  merger  proposal  provision  to 
be  an  application  for  an  appropriate 
charter  amendment.  The  maximum 
number  of  directors,  however,  may  not 
exceed  a  number  equal  to  the  total 
number  of  directors  on  boards  of  the 
involved  savings  associations  on  the 
date  on  which  each  savings  association 
adopted  the  plan  of  merger,  and  the 
number  of  directors  must  be  reduced  to 
not  more  than  15,  in  accordance  with  an 
acceptable  plan  for  complying  with 


t  544.1  or  S  552.3,  within  three  years 
after  its  next  annual  meeting. 

(2)  Financial  aspects.  The  overall 
operations  and  financial  condition  will 
be  reviewed  to  determine  the  resulting 
or  purchasing  savings  association's 
prospects  of  generating  sufficient 
income  to  meet  competition,  making  the 
required  transfers  to  reserves,  and 
conducting  its  affairs  essentially  free  of 
supervisory  concern.  The  adequacy  of 
the  regulatory  capital  of  the  resulting  or 
purchasing  savings  association,  relative 
to  the  risks  inherent  in  its  assets,  and 
economic  and  other  factors  will  be 
considered.  Intangible  assets  will  be 
closely  reviewed. 

(d)  Factors  relating  to  fairness  and 
disclosure  of  the  plan.  The  Office  will 
review  the  fairness  and  disclosure  of  a 
merger  or  transfer  proposal  on  the  basis 
of  the  following  criteria: 

(1)  Equitable  treatment.  The  plan 
shoiild  be  equitable  to  all  concerned — 
savings  accountholders,  borrowers, 
creditors,  and  stockholders  (if  any)  of 
each  savings  association — giving  proper 
recognition  of  and  protection  to  their 
respective  leged  rights  and  interests.  The 
plan  wiU  be  closely  reviewed  for 
fairness  where  the  merger  or  transfer 
does  not  appear  to  be  the  result  of  arm's 
length  bargaining  or,  in  the  case  of  a 
stock  savings  association,  where 
controlling  stockholders  are  receiving 
different  consideration  from  other 
stockholders. 

(2)  Full  disclosure.  The  application 
should  make  full  disclosure  of  all 
written  or  oral  agreements  or 
understandings  by  which  any  person  or 
company  will  receive,  directly  or 
indirectly,  any  money,  property,  service, 
release  of  pledges  made,  or  other  things 
of  value,  whether  tangible  or  intangible. 
in  connection  with  the  merger  or 
transfer. 

(3)  Compensation  to  officers. 
Compensation,  including  deferred 
compensation,  to  officers,  directors  and 
controlling  persons  of  the  disappearing 
savings  association  by  the  resulting 
savings  association  or  a  service 
corporation  affiliate  thereof  should  not 
be  in  excess  of  that  which  is  reasonable 
and  commensurate  with  their  duties  and 
responsibihties.  The  application  should 
fully  justify  the  compensation  to  be  paid 
to  such  persons.  The  plan  will  be 
particularly  scrutinized  where  any  of 
such  persons  is  to  receive  a  material 
increase  in  compensation  above  that 
paid  by  the  disappearing  savings 
association  prior  to  the  commencement 
of  merger  negotiations.  An  increase  in 
such  compensation  in  excess  of  the 
greater  of  15%  or  $10,000  gives  rise  to 
presumptions  o( unreasonableness  and 
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sale  of  control.  In  the  case  of  such  an 
increase,  evidence  sufficient  to  rebut 
such  presumptions  should  be  submitted. 

(4)  Employment  contracts.  Any 
employment  contracts  should  conform 
vdth  S  563.39  of  this  subchapter. 

(5)  Advisory  boards.  The  application 
should  fully  justify  the  need  for,  and  the 
compensation  to  be  paid  to,  an  advisory 
boanl  of  the  resulting  savings 
association  consisting  of  officers, 
directors  or  controlling  persons  of  the 
disappearing  savings  association.  The 
application  should  describe  the  duties 
and  responsibilities  of  such  advisory 
board.  The  plan  will  be  particularly 
scrutinized  where  proposed  advisory 
board  fees  exceed  by  more  than  15 
percent  the  director  fees  paid  by  the 
disappearing  savings  association  prior 
to  commencement  of  merger 
negotiations.  Such  an  excess  in  advisory 
director  fees  gives  rise  to  presumptions 
of  unreasonableness  and  sale  of  control. 
In  the  case  of  such  an  excess,  evidence 
sufficient  to  rebut  such  presimiptions 
should  be  submitted,  unless  the  advisory 
board  fees  do  not  exceed  the  fee  per 
monthly  meeting  attended  that  the 
advisory  directors  of  the  acquiring 
savings  association  receive  or  $150, 
whichever  is  greater.  In  the  case  of  such 
an  excess,  evidence  sufficient  to  rebut 
such  presumptions  should  be  submitted, 
unless,  based  on  a  schedule  of  12 
meetings  per  year,  the  advisory  board 
fees  do  not  exceed  $100  per  meeting 
attended  in  the  case  of  a  disappearing 
savings  association  with  assets  of  at 
least  $10,000,000  or  $50  if  the 
disappearing  savings  association  has 
assets  of  less  than  $10,000,000.  No 
advisory  board  fees  should  exceed  the 
director  fees  paid  by  the  resulting 
savings  association  and  no  advisory 
board  fees  should  be  paid  to  salaried 
officers  or  employees  of  the  resulting 
savings  association.  If  the  disappearing 
savings  association  experienced 
significant  supervisory  problems  prior  to 
the  merger,  the  appUcation  should  also 
fully  justify  any  selection  as  an  advisory 
board  member  of  a  person  who  was  a 
director,  officer  or  controlling  person  of 
the  disappearing  savings  association. 
Advisory  board  members  should  be 
elected  annually  for  a  term  not 
exceeding  one  year. 

(6)  Retention  of  attorneys  and  other 
professionals.  Neither  the  resulting 
savings  association  nor  any  service 
corporation  affiliate  thereof  should 
agree,  in  cormection  with  the  merger,  to 
retain  any  attorney,  law  firm  or  other 
person  performing  professional  services 
for  the  disappearing  savings  association. 
Any  such  retention  should  be  by 
decision  of  the  resulting  savings 


association  or  affiliate,  independent  of 
the  merger. 

(7)  Tie-in  transactions.  Neither  the 
resulting  savings  association  nor  any 
service  corporation  affiliate  thereof 
should  agree,  in  connection  with  the 
merger,  to  purchase  or  lease  any  office 
building  or  space  therein,  or  other 
property  or  business,  from  any  officer, 
director  or  controlling  person  of  the 
disappearing  savings  association.  Any 
such  purchase  or  lease  should  be  by 
decision  of  the  resulting  savings 
association  or  affiliate,  independent  of 
the  merger.  The  limitation  on  leasing 
does  not  apply  to  an  assumption  of  an 
existing  lease  without  change  in  its 
terms. 

(8)  Fees  paid  in  connection  with 
mergers  and  transfers.  The  application 
should  state  the  name  of  each  person  or 
firm  rendering  legal  or  other 
professional  services  in  cormection  with 
merger  or  transfer.  The  fee  expected  to 
be  paid  to  each  such  person  or  firm 
should  be  stated,  together  with  a 
description  of  the  services  being 
performed,  the  time  expected  to  be 
spent  in  performing  such  services,  the 
hourly  rate  or  other  basis  used  for 
determining  the  fee,  and  any 
relationship  between  such  person  or 
firm  and  an  institutional  party  to  the 
transaction.  If  a  finder's  or  similar  fee  is 
to  be  paid  in  connection  with  the  merger 
or  transfer,  the  application  should  fully 
justify  the  payment  and  amount  of  the 
fee  and  state  the  name  of  the  person  or 
firm  to  whom  the  fee  is  to  be  paid.  No 
finder's  or  similar  fee  should  be  paid  to 
any  officer,  director,  or  controlling 
person  of  a  savings  association  which  is 
a  party  to  the  transaction. 

(e)  Accounting  for  goodwill.  The 
proposed  treatment  of  goodvsrill  in 
connection  with  the  merger  or  transfer 
must  be  fully  described  in  the 
application.  The  computation  and 
amortization  of  goodwill  should  be  in 
accordance  with  accounting  policies  of 
the  Office  in  effect  at  the  time  the 
application  is  filed. 

(f)  Noninducement  affidavits.  The 
apphcation  should  include  a 
noninducement  affidavit  on  a  prescribed 
form  signed  by  each  senior  officer, 
director,  and  controlling  person  of  each 
savings  association  which  is  a  party  to 
the  transaction  and  each  attorney  or  law 
firm  regularly  serving  such  savings 
association. 

(g)  Depository  relationships.  Neither 
the  resulting  savings  association  nor  any 
service  corporation  affihate  thereof 
should,  in  connection  with  the  merger, 
agree  to  continue  any  depository 
relationship  of  the  disappearing  savings 
association.  Any  such  continuance 


should  be  by  decision  of  the  resulting 
savings  association  or  affihate. 
independent  of  the  merger. 

(h)  Tax  liability.  In  a  merger,  a  tax 
ruling  from  the  Internal  Revenue  Service 
or  a  tax  opinion  will  be  required. 

(i)  Transfers.  In  addition  to  the  other 
requirements  of  this  section  applicable 
to  the  parties  involved  in  transfer 
transactions,  the  application  of  a 
savings  association  which  is  a  party  to  a 
transfer  should  provide  a  description  of. 

(1)  The  assets  and  liabilities  subject  to 
transfer  and  their  contract  rates; 

(2)  any  discount  rates  used: 

(3)  the  market  value  of  the  assets  and 
liabihties  subject  to  transfer  and 

(4)  the  effect  of  the  transfer  on  the 
savings  association's  cost  of  money  and 
yield  on  assets. 

(j)  Sale  of  assets  or  liabilities — (1) 
Accounting  and  valuation.  The 
application  of  a  savings  association 
selling  assets  or  account  Uabihties  will 
be  reviewed  under  valuation  and 
accoimting  standards  estabUshed  by  the 
Office. 

(2)  Notice  to  accountholders.  Notice  of 
a  proposed  account  transfer  and  the 
option  of  retaining  the  account  in  the 
transferring  savings  association  shall  be 
furnished  to  an  affected  accoimtholder. 

(i)  by  a  savings  association 
transferring  account  Uabihties  to  a 
savings  association  or  other  institution 
the  accounts  of  which  are  not  insured  by 
Savings  Association  Insurance  Fund,  the 
Bank  Insurance  Fund,  or  the  National 
Credit  Union  Share  Insurance  Fund;  and 

(ii)  by  any  mutual  savings  association 
transferring  account  liabihties  to  a  stock 
savings  association.  The  required  notice 
shall  allow  affected  accountholders  at 
least  30  days  to  consider  whether  to 
retain  their  accounts  in  the  transferring 
savings  association. 

(3)  Supervisory  concerns.  The  Office 
will  closely  review  a  transfer  of  assets 
and  savings  account  Uabihties  entered 
into  by  a  savings  association  with 
regulatory  capital  as  defined  in  {  567.1 
of  this  subchapter,  calculated  prior  to 
the  consummation  of  the  transaction 
and  without  the  benefit  of  inclusion  of 
any  net  worth  certificates  of  0.5%  or  less 
of  all  liabilities.  An  application  by  such 
a  savings  association  should 
demonstrate  that  the  proposed 
transaction  is  beneficial  to  the  short- 
term  and  long-term  viabiUty  of  the 
savings  association,  that  the  transfer 
was  negotiated  at  arm's  length  and  that 
the  transfer  is  not  detrimental  to  the 
interests  of  the  Savings  Association 
Insurance  Fund  or  the  Bank  Insurance 
Fund. 
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S  571.6    PoHcy  eonsMerattons  regarding 
"d*  novo"  applications  for  a  Fadaral 
savings  association  charter. 

The  Office  deems  it  advisable  that  de 
novo  apphcants  for  pennission  to 
organize  a  Federal  savings  association 
be  informed  of  certain  policies 
governing  application  review  which  the 
Office  will  generally  apply. 

(a)  Minimum  initial  capitalization.  (1) 
In  order  to  ensure  adequate  reserve 
levels  for  de  novo  applicants  diuing 
their  initial  period  of  operations,  it  is  the 
Ogee's  policy  that  it  will  not  approve 
any  such  applicant  having  less  than 
three  million  dollars  in  initial  capital 
stock  (stock  associations)  or  initial 
pledged  savings  (mutual  associations), 
except  as  provided  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  Office  will  consider  approving 
a  de  novo  applicant  having  at  least  two 
million  dollars  in  initial  capital  stock 
(stock  institutions)  or  initial  pledged 
savings  (mutual  institutions)  if  the 
applicant  provides  in  its  appUcation  and 
in  the  business  plan  described  in 
paragraph  (b)  of  this  section,  that: 

(i)  The  applicant  will  be  located  in, 
and  intends  to  serve,  an  area  with  a 
population  not  exceeding  50,000:  and 

(ii)  The  applicant  will  be  community- 
oriented,  as  demonstrated  by: 

(A)  A  substantial  number  of  the 
organizers  residing  in  the  community  in 
which  the  applicant  is  to  be  located; 

(B)  A  plan  to  focus  capital-raising 
activities  on  subscribers  in  the 
community  in  which  the  applicant  will 
be  located; 

(C)  Provision  of  adequate  local  public 
deposit  facihties  acceptable  to  the 
Office,  in  the  community  in  which  the 
applicant  will  be  located; 

(D)  A  commitment  to  local  home 
financing  and  related  services;  and 

(E)  Office  concentration  in  the 
community  in  which  the  applicant  is 
located  and,  if  desired,  in  communities 
of  similar  size. 

(iii)  For  purposes  of  determining 
appropriate  minimum  capital,  the 
population  of  the  area  will  be  calculated 
upon  a  determination  of  the  delineated 
market  area  or  the  coimty  or  Standard 
Metropolitan  Statistical  Area  (SMSA)  in 
which  the  association  will  be  located, 
whichever  is  greater. 

(iv)  Any  material  change  fi^m  the 
qualifying  criteria  set  forth  in 
paragraphs  (a)(3)(i)  and  (a)(3)(ii)  of  this 
section  may  be  made  if  the  applicant 
has  increased  its  capital  to  at  least  three 
million  dollars  and  receives  the  prior 
approval  of  the  District  Director,  or  his 
or  her  designee. 

(b)  Business  and  investment  plans  of 
newly -chartered  associations.  (1) 
Pursuant  to  section  5(a)(2)  of  the  Federal 


Deposit  Insurance  Act  (12  U.S.C. 
1815(a)(2)),  the  O^ice  must  consider  the 
following  factors  enimierated  in  section 
6  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1816)  in  order  for  an  applicant 
to  obtain  insurance  of  accounts  by  the 
Federal  Deposit  Insurance  Corporation: 

(i)  The  financial  history  and  condition 
of  the  association: 

(ii)  The  adequacy  of  its  capital 
structure; 

(iii)  Its  future  earnings  prospects; 

(iv)  The  general  character  and  fitness 
of  its  management; 

(v)  The  risk  presented  to  the  Savings 
Association  Insurance  Fund  or  the  Bank 
Insurance  Fund,  as  the  case  may  be; 

(vi)  The  convenience  and  needs  of  the 
community  to  be  served;  and 

(vii)  Whether  or  not  its  corporate 
powers  are  consistent  with  the  purposes 
of  the  Federal  Deposit  Insurance  Act. 

(2)  Pursuant  to  section  5(e)  of  the 
Home  Owners'  Loan  Act,  the  Office  may 
grant  a  new  Federal  savings  association 
charter  only: 

(i)  To  persons  of  good  character  and 
responsibility; 

(ii)  If  in  the  judgment  of  the  Director  of 
the  Office  a  necessity  exists  for  such 
association  in  the  community  to  be 
served; 

(iii)  If  there  is  a  reasonable 
probability  of  the  association's 
usefulness  and  success;  and 

(iv)  If  the  association  can  be 
established  without  undue  injury  to 
properly  conducted  existing  local  thrift 
and  home  financing  institutions. 

(3)(i)  In  order  for  the  Office  to 
consider  the  factors  enumerated  in 
section  5(a)(2)  of  the  Federal  Deposit 
Insurance  Act  and  to  make  the 
determinations  required  under  section 
5(e)  of  the  Home  Owners  Loan  Act  of 
1933.  a  de  novo  applicant  for  a  federal 
charter  shall  submit  a  business  plan 
describing  its  management  operations, 
investments,  and  financial  projections 
for  the  first  three  years  of  operation.  The 
business  plan  shall  provide  for  the 
continuation  or  succession  of  competent 
management  subject  to  the  approval  of 
the  District  Director,  and  shall  further 
provide  that  any  material  change  in,  or 
deviation  from,  the  business  plan  must 
receive  the  prior  approval  of  the  District 
Director. 

(c)  Composition  of  the  board  of 
directors.  (1)  A  majority  of  a  de  novo 
association's  board  of  directors  must  be 
representative  of  the  state  in  which  the 
association  is  located.  The  Office 
generally  will  consider  a  director  to  be 
representative  of  the  state  if  such 
director  resides,  works  or  maintains  a 
place  of  business  in  the  state  in  which 
the  association  is  located.  If  the 
association  is  located  in  a  Metropolitan 


Statistical  Area  (MSA).  Primary 
Metropolitan  Statistical  Area  (PMSA)  or 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  which  incorporates 
portions  of  more  than  one  state,  a 
director  will  be  considered 
representative  of  the  association's  state 
if  he  or  she  resides,  works  or  maintains 
a  place  of  business  in  the  MSA,  PMSA 
or  CMSA  in  which  the  association  is 
located. 

(2)  The  de  novo  association's  board  of 
directors  must  be  diversified  and 
composed  of  individuals  with  varied 
business  and  professional  experience.  In 
addition,  except  in  the  case  of  a  de  novo 
association  that  is  wholly-owned  by  a 
holding  company,  no  more  than  one- 
third  of  a  board  of  directors  may  be  in 
closely  related  businesses.  The 
background  of  each  director  must  reflect 
a  history  of  responsibility  and  personal 
integrity,  and  must  show  a  level  of 
competence  and  experience  sufficient  to 
demonstrate  that  such  individual  has  the 
ability  to  direct  the  policies  of  the 
association  in  a  safe  and  soimd  manner. 
Where  a  de  novo  association  is  owned 
by  a  holding  company  which  does  not 
have  substantial  independent  economic 
substance,  the  foregoing  standards  will 
be  applied  to  the  holding  company. 

(d)  Policies  pertaining  to  management 
officials.  (1)  Proposed  stockholders  of 
ten  percent  or  more  of  the  stock  of  a  de 
novo  association  will  be  considered  as 
management  officials  of  the  association 
for  the  purpose  of  the  Office's 
evaluation  of  the  character  and 
qualifications  of  the  management  of  the 
association.  In  connection  with  the 
Office's  consideration  of  an 
association's  application  for  permission 
to  organize  and  subsequent  to  issuance 
of  a  federal  savings  association  charter 
to  the  association  by  the  Office,  any 
individual  or  group  of  individuals  acting 
in  concert,  who  owns  or  proposes  to 
acquire,  directly  or  indirectly,  ten 
percent  or  more  of  the  stock  of  an 
association  subject  to  this  policy,  shall 
submit  a  Biographical  and  Financial 
Report  to  the  District  Director. 

(2)  Each  new  director  of  a  de  novo 
association  shall  sign  an  "Oath  of 
Director  for  Savings  Associations".  The 
original  of  the  document,  executed,  shall 
be  submitted  to  the  District  Director. 

(3)  Any  individual  who  is  an  (i) 
existing  or  proposed  director,  (ii) 
existing  or  proposed  officer,  or  (iii) 
proposes  to  own,  directly  or  indirectly, 
or  acting  in  concert  with  any  other 
individual,  ten  percent  or  more  of  the  de 
novo  association's  stock,  may  not  pledge 
more  than  50  percent  of  his  or  her  stock 
for  a  period  of  three  years  following 
issuance  of  the  association's  federal 
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savings  association  charter  to  secure 
borrowed  funds  to  finance  his  or  her 
total  stock  purchase. 

(4)(i)  All  controlling  shareholders 
shall  personally  agree  to  maintain  the 
association's  regulatory  capital  at  the 
required  regulatory  level  for  a  minimum 
of  five  years  after  the  granting  of  a 
federal  charter.  In  determining  whether 
to  approve  a  proposed  stock  acquisition, 
the  Office  will  consider  the  financial 
position  of  any  proposed  controlling 
shareholder  and  his  or  her  ability  to 
fulfill  the  reg\ilatory  capital  maintenance 
agreement  Controlling  shareholders 
shall  execute  an  agreement  with  the 
Office  that  in  the  event  the  association 
fails  to  meet  its  regulatory  capital 
requirement  they  will  pay  to  the 
association  an  amount  calculated  as 
follows: 

(A)  If  the  controlling  shareholder 
holds  less  than  80  percent  of  the  total 
stock:  The  required  payment  will  equal 
the  percent  of  the  association's  total 
stock  held  by  the  controlling 
shareholder  multiplied  by  the  total 
regulatory  capital  deficiency  of  the 
association. 

(B)  If  the  controlling  shareholding 
holds  80  percent  or  more  of  the  total 
stock:  The  required  payment  will  equal 
100  percent  of  the  association's  total 
regulatory  capital  deficiency. 

(ii)  At  tiie  end  of  the  fifth  year  after 
granting  a  federal  charter,  a  controlling 
shareholder  may  apply  to  the  District 
Director  for  a  release  from  this 
obligation.  Applicants  may  be  released 
from  the  regulatory  capital  maintenance 
requirement  if  the  District  Director 
determines  that  the  association  is 
meeting  its  regulatory  capital 
requirement  and  that  there  is  no  basis 
for  supervisory  concern. 

(iii)  Upon  disposition  of  the  stock  of 
an  association  by  a  controlling 
shareholder  who  has  executed  a 
regulatory  capital  maintenance 
agreement  pxirsuant  to  this  section  such 
that  the  shareholder  no  longer  meets  the 
definition  of  a  controlling  shareholder, 
the  Director  or  his  or  her  designee  will 
release  the  obligation  upon  a  showing 
that: 

(A)  The  association's  regulatory 
capital  meets  its  required  regulatory 
level,  or, 

(B)  In  the  case  where  a  person  or 
persons  propose  to  acquire  25  percent  or 
more  of  the  stock,  such  person  or 
persons  have  assumed  the  obligation 
under  the  regulatory  capital 
maintenance  agreement  and  have 
demonstrated  the  financial  capacity  to 
perform  such  obligation. 

(iv)(A)  For  purposes  of  this  section  the 
term  "acting  in  concert"  shall  have  the 
meaning  set  forth  at  t  574.2(c]  of  this 


subchapter  Provided,  that  organizers 
and  members  of  the  board  of  directors 
will  not  be  deemed  to  be  acting  in 
concert  solely  due  to  their  joint  activity 
in  forming  and/or  managing  a  de  novo 
association;  however,  other  factors,  such 
as  agreements  between  the  parties  with 
respect  to  profits,  losses  or  expenses,  or 
which  affect  the  disposition  of  their 
ownership  interests,  will  be  deemed  to 
evidence  that  the  parties  are  acting  in 
concert 

(B)  For  purposes  of  this  section,  the 
term  "controlling  shareholder"  shall 
mean  any  Individual  who  will  control,  or 
any  group  of  individuals  acting  in 
concert  to  control  or  controlling  persons 
for  a  company  which  does  not  have 
substantial  independent  economic 
substance  that  will  control,  directly  or 
indirectly,  25  percent  or  more  of  the 
stock  of  a  de  novo  association. 

(e)  In  coimection  with  an  application 
for  a  federal  charter  for  a  de  novo 
association,  the  applicant  shall  include  a 
plan  for  avoidance  of  conflicts  of 
interest  and  usurpation  of  corporate 
opportunity  in  the  business  plan 
required  pursuant  to  paragraph  (b)  of 
this  section.  The  plan  shall: 

(1)  Identify  specific  areas  where 
conflicts  of  interest  and  abuse  of 
corporate  opportunity  may  occur  within 
the  framework  of  the  association's 
current  management  structure; 

(2)  Describe  specific  policies  and 
actions  that  the  association  will  institute 
to  avoid  potential  conflicts  of  interest 
and  corporate-opportunity  abuses;  and 

(3)  Establish  specific  procedures  for 
dealing  with  directors  and  management 
officials  who  violate  the  association's 
policies  in  these  areas. 

(f)  This  policy  statement  does  not 
apply  to  any  application  for  a  federal 
savings  association  charter  submitted  in 
connection  with  a  transfer  or  an 
acquisition  of  the  business  or  accounts 
of  a  savings  association  if  the  Office 
determines  that  such  transfer  or 
acquisition  is  instituted  for  supervisory 
purposes  or  in  connection  with 
applications  for  federal  charters  for 
interim  de  novo  associations  chartered 
for  the  purpose  of  facilitating  mergers  or 
holding  company  reorganizations. 

(g)  For  purposes  of  this  section,  the 
terms  "de  novo  association"  and  "de 
novo  applicant"  mean  any  savings  and 
loan  association,  building  and  loan 
association,  homestead  association, 
cooperative  bank,  or  savings  bank 
which  has  submitted  to  the  District 
Director  an  application  for  permission  to 
organize  a  Federal  savings  association, 
and  the  business  of  which  has  not  been 
conducted  previously  under  any  charter 
or  conducted  in  substantially  the  same 
form  as  is  proposed  to  be  conducted  by 


the  de  novo  assodiation  for  a  period  of 
three  years. 

S  571.7    ConfHets  of  IntarMt 

(a)  The  Office  has  a  paramoimt 
interest  in  the  prevention  and 
elimination  of  practices  and  conditions 
which  advei-sely  affect  The  interests  of 
members  in  savings  associations;  the 
soundness  of  such  associations;  the 
provision  of  economical  home  financing 
for  the  Nation;  and  the  accomplishment 
of  the  other  purposes  of  the  Home 
Owners'  Loan  Act 

(b)  Among  the  practices  and 
conditions  which  have  such  adverse 
effects  are  conflicts  between  the 
accomplishment  of  the  purposes  of  the 
Home  Owners'  Loan  Act  set  forth  in 
paragraph  (a)  of  this  section  and  the 
personal  financial  interests  of  directors, 
officers,  and  other  affiliated  persons  of 
savings  associations.  Conflicts  of  this 
type  which  have  demonstrably  resulted 
in  such  adverse  effects  are  considered 
by  the  Office  to  be  inherently  unsafe 
and  unsound  practices  and  conditions. 
The  Office  accordingly  holds  that  each 
director,  officer,  or  other  affiliated 
person  of  a  savings  association  has  a 
fundamental  duty  to  avoid  placing 
himself  or  herself  in  a  position  wbdch 
creates,  or  which  leads  to  or  could  lead 
to.  a  conflict  of  interest  or  appearance  of 
a  conflict  of  interest  having  such 
adverse  effects. 

(c)  The  Office  recognizes  that  it  is 
impossible  to  define  every  practice  or 
condition  which  falls  within  the  broad 
concept  of  objectionable  conflicts  of 
interest.  The  Office  has  nevertheless 
issued  various  regulations  to  limit  or 
prohibit  certain  conflicts  of  interest  to 
refiect  its  conclusion  that  the  conflicts 
so  limited  or  prohibited  are  especially 
inimical  to  the  accomplishment  of  the 
purposes  of  the  Home  Owners'  Loan 
Act  However,  the  fact  that  the  Office 
has  not  specifically  limited  or  prohibited 
other  conflicts  of  interest  should  not  be 
interpreted  as  tacit  approval  thereof. 
The  Office  will  continue  to  examine 
those  conflict-of-interest  situations 
which  are  not  specifically  limited  or 
prohibited  under  the  regulations  and 
will,  when  circumstances  so  warrant 
take  appropriate  action  to  prevent 
circumscribe  or  eliminate  snch 
situations. 

S  571J    Investment  In  State  housing 
corporations. 

Sections  545.43.  545.72  and  563.95  of 
this  chapter  author!^  investment  by 
Federal  savings  associations  and 
regulate  investment  by  state-chartered 
savings  associations,  in  state  housing 
corporations  under  section  5  of  Pub.  L 
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93-loa  and  Title  XVn  of  Pub.  L  95-630. 
A  "state  housing  corporation"  is  defined 
by  section  5(e](3)  of  Pub.  L  93-100  as  "a 
corporation  established  by  a  State  for 
the  limited  purpose  of  providing  housing 
and  incidental  services,  particularly  for 
families  of  low  and  moderate  income." 
The  Office  believes  the  investment 
authority  thereby  provided  is  meant  to 
be  restricted  to  investment  in: 

[a]  Public  corporations  and  agencies, 
and  instrumentalities  thereof, 
established  for  such  limited  purpose; 
and 

(b]  Private  corporations  and  agencies 
established  under  a  statute  which 
specifically  limits  them  to  the  same 
purpose. 

1 57U    Corporate  opportunity  In  savinoe 
associationa. 

(a)  Directors  and  officers  of  a  savings 
association,  and  other  persons  having 
the  power  to  direct  the  management  of 
the  association,  stand  in  a  fiduciary 
relationship  to  the  association  and  its 
accountholders  or  shareholders.  Out  of 
this  relationship  arises,  among  other 
things,  the  duty  of  protecting  the 
interests  of  the  association.  It  is  a 
breach  of  this  duty  for  such  a  person  to 
take  advantage  of  a  business 
opportunity  for  his  or  her  own  or 
another  person's  personal  profit  or 
benefit  when  the  opportunity  is  within 
the  corporate  powers  of  the  association 
or  a  service  corporation  of  the 
association  and  when  the  opportiuiity  is 
of  present  or  potential  practical 
advantage  to  the  association.  If  such  a 
person  so  appropriates  such  an 
opportunity,  the  association  or  service 
corporation  may  claim  the  benefit  of  the 
transaction  or  business  and  such  person 
exposes  himself  or  herself  to  hability  in 
this  regard.  In  determining  whether  an 
opportunity  is  of  present  or  potential 
practical  advantage  to  an  association. 
the  Office  will  consider,  among  other 
things,  the  financial,  managerial,  and 
technical  resources  of  the  association 
and  its  service  corporation,  and  the 
reasonable  ability  of  the  association 
directly  or  through  a  service  corporation 
to  acquire  such  resources. 

(b)  The  Office  believes  that 
usurpation  of  a  savings  association's 
corporate  opportunity  to  engage  in  the 
Lnsurance  business,  to  the  extent  that 
such  an  usurpation  is  found  to  exist 
under  State  law,  is  violative  of  §5  571.7 
and  571.9(a)  of  this  subchapter,  is 
inconsistent  with  sound  and  economical 
home  fmancing,  and  also  constitutes  an 
unsafe  and  unsound  practice.  In  such  a 
case,  the  Office  believes  that  the  savings 
association  is  entitled  to  profits 
attributable  to  the  usurpation  of  the 


corporate  opportimity  as  provided  under 
paragraph  (ej  of  S  556.16  of  this  chapter. 

S  571.10    Gold  and  goM-rslatad 
tranaactiona. 

The  authority  of  state-chartered 
savings  associations  and  their  service 
corporations  to  engage  in  transactions 
and  activities  involving  gold  (including 
gold  coin)  or  gold-related  instruments  or 
securities,  including  buying,  holding, 
selling,  or  otherwise  dealing  with  gold  or 
gold-related  instruments  or  securities,  is 
primarily  a  matter  of  state  law. 
However,  the  Office's  supervisory  and 
examining  personnel  will  carefully 
scrutinize  any  such  transactions  and 
activities  by  savings  associations  or 
their  service  corporations.  Tne  Office 
will  regulate  or  prohibit  any  such 
transaction  or  activity  if  it  determines 
that  such  transaction  or  activity 
constitutes  an  unsafe  or  unso\md 
practice  or  is  otherwise  inconsistent 
with  the  purposes  of  section  4  of  the 
Home  Ovsmer's  Loan  Act  of  1933,  as 
amended  by  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1989:  Provided.  That  to  the  extent  that 
they  have  independent  legal  authority  to 
do  so,  savings  associations  may 
purchase,  sell,  and  pay  interest  or 
dividends  in,  and  their  service 
corporations  may  purchase  and  sell, 
gold  coins  minted  and  issued  by  the 
United  States  Treasury,  and  engage  in 
activities  reasonably  incident  thereto. 

S  571.1 1    Exclualva  leaaea  and  aimHar 
agreements. 

(a)  It  is  the  policy  of  the  Office  to 
scrutinize  leases,  agreements,  or 
understandings  with  respect  to  office  or 
operating  sites  within  a  regional 
shopping  center  under  which  a  savings 
association  obtains  the  right  to  prohibit 
other  financial  institutions  from  leasing 
or  otherwise  acquiring  office  or 
operating  space  under  control  of  the 
lessor  or  other  person  from  whom  the 
office  or  operating  space  is  acquired. 
Such  arrangements  in  some  instances 
may  violate  the  antitrost  laws.  They 
may  involve  restraints  of  trade  under 
section  1  of  the  Sherman  Act,  attempts 
to  monopolize  under  section  2  of  that 
Act,  or  unfair  methods  of  competition 
under  section  5  of  the  Federal  Trade 
Commission  Act.  Such  violations  could 
result  in  treble  damage  liability  to  the 
savings  association  with  attendant  risk 
to  the  Federal  Deposit  Insurance 
Corporation.  Depending  upon  the  facts 
of  an  individual  case,  the  Office  may 
determine  that  because  of  this  risk  such 
an  arrangement  is  an  unsafe  or  unsound 
practice  for  a  savings  association.  In 
making  this  determination,  the  Office 
will  considM  among  other  facts  the 


market  area  in  question  and  the  size  of 
the  association  involved. 

(b)  For  purposes  of  this  section,  a 
regional  shopping  center  is  a  group  of 
commercial  establishments  planned, 
developed,  owned  or  managed  as  a  unit 
with  off-street  parking  provided  on  the 
property,  having  a  gross  floor  area  of 
400,000  square  feet  or  more,  and 
including  as  tenants,  one  or  more 
department  stores. 

S  57 1 . 1 2    Applications  processing 
gukJellnea. 

(a)  General.  Section  410  of  Title  IV  of 
the  Competitive  Equality  Banking  Act  of 
1987.  Pub.  L  100-88,  5  410, 101  SlaL  552, 
620,  generally  requires  that  the  Office 
(as  successor  to  Uie  Federal  Home  Loan 
Bank  Board)  "promulgate  guidelines 
which  provide  that  with  respect  to  each 
type  of  completed  application"  filed  by 
any  person  for  approval  by  the  Office, 
the  application  "shall  be  deemed  to  be 
approved"  as  of  the  end  of  the  period 
prescribed  under  such  guidelines  unless 
the  Office  approves  or  disapproves  such 
application  before  the  end  of  such 
period  (5  410(a)).  To  comply  with  these 
requirements  and  to  ensure  the  timely 
processing  of  applications  and  notices, 
the  Office  hereby  sets  forth  guidelines 
for  the  processing  of  completed 
applications  and  notices  (hereinafier 
collectively  referred  to  as 
"applications")  filed  with  the  Office 
subsequent  to  October  9, 1987.  This 
section  does  not  apply  to  applications  or 
requests  related  to  transactions 
pursuant  to  §S  13  (c)  or  (k)  of  the 
Federal  Deposit  Insurance  Act  12  U.S.C. 
1823(c),  (k);  or  requests  submitted  in 
connection  with  cease-and-desist 
orders,  temporary  cease-and-desist 
orders,  removal  and/ or  prohibition 
orders,  temporary  suspension  orders^ 
supervisory  agreements,  consent  merger 
agreements,  or  documents  negotiated  in 
settlement  of  htigation  (including 
requests  for  termination  or  modification 
of,  or  for  approval  pursuant  to,  such 
orders,  agreements,  or  documents),  or 
similar  litigation  or  enforcement 
matters.  Requests  submitted  in 
coimection  with  cease-and-desist 
orders,  removal/ prohibition  orders, 
supervisory  agreements,  merger 
agreements,  and  other  doc\unents  ' 

negotiated  in  settlement  of  litigation 
("enforcement  doaunents")  are  not 
covered  by  this  section.  However,  the 
fact  that  a  regulation  involving  an 
appUcation  may  be  mentioned  in  an 
enforcement  document  does  not  mean 
that  this  section  does  not  apply  to  that 
application.  Requests  to  engage  in 
activities  that  are  restricted  by 
enforcement  documents  and  requests  for 
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termination  or  modification  of  such 
documents  are  not  covered  by  this 
section.  Applications  submitted 
pursuant  to  a  regulatory  requirement 
that  the  prior  approval  of  the  Office  be 
obtained  before  engaging  in  a  proposed 
activity,  however,  are  covered,  whether 
or  not  mentioned  in  an  enforcement 
dociunent.  If  the  application  or  request 
is  unique  to  the  enforcement  document, 
then  it  is  not  covered  by  this  section. 
Requests  for  reconsideration, 
modification,  or  appeal  of  final  agency 
actions  of  the  Office  are  not  covered  by 
this  section.  In  addition,  where  other 
regulations  of  the  Office  establish 
specific  procedures  for  processing  of 
applications  or  set  forth  specific  time 
periods  for  automatic  approval  of 
applications  unless  such  applications 
are  disapproved  or  objections  are 
raised,  Uie  provisions  of  those 
regulations  are  controlling  with  respect 
to  the  matters  to  which  they  pertain. 
Where  a  regulation  sets  forth  a 
procedure  lot  processing  an  application 
but  does  not  contain  a  time  period 
pursuant  to  which  such  application  is  to 
be  processed,  the  application  will  be 
processed  under  the  procedure 
established  by  the  regulation,  but  will  be 
subject  to  the  time  periods  contained  in 
this  policy  statement. 

(b)  Applications  submitted  for  review. 
An  application  submitted  to  the  Office 
for  processing  shall  be  submitted  on  the 
designated  form  of  application  and  shall 
comply  with  all  applicable  regulations 
and  guidelines  governing  the  filing  of 
such  application. 

(c)  Accepting  applications  for 
processing.  (1)  Within  30  calendar  days 
of  receipt  of  a  properly  submitted 
application  for  processing,  the  Office 
shall 

(i)  Request  in  writing  additional 
information  to  complete  the  application, 

(ii)  Deem  the  application  to  be 
complete,  or 

(iii)  Return  the  application  if  it  is 
deemed  by  the  Office  to  be  materially 
deficient  and/or  substantially 
incomplete. 

Failure  by  the  Office  to  act  as  described 
in  paragraph  (c)(l)(i),  (c)(l)(ii),  or 
(c){lMiii)  of  this  section  within  30 
calendar  days  of  receipt  of  an 
application  for  processing  shall  result  in 
the  filed  application's  being  deemed 
complete,  thereby  commencing  the 
period  for  review.  If  an  application 
includes  a  request  for  a  waiver  of  an 
application  requirement  that  certain 
information  be  supplied,  the  waiver 
request  shall  be  deemed  granted,  unless 
within  30  calendar  days  of  receipt  of  a 
properly  submitted  appUcation  for 
processing,  the  Office  requests  in 


writing  additicHud  information  about  the 
waiver  request,  or  denies  the  waiver 
request  in  writing. 

(2)  Failure  by  an  applicant  to  respond 
fully  to  a  written  request  by  the  Office 
for  additional  information  within  30 
calendar  days  of  the  date  of  such 
request  may  be  deemed  to  constitute 
withdrawal  of  the  application  or  may  be 
treated  as  grounds  for  denial  of  the 
application  or  issuance  of  a  notice  of 
disapproval  of  a  notice.  If  an  application 
is  deemed  withdrawn,  the  application 
may  be  resubmitted  for  processing,  but 
it  will  be  deemed  a  new  filing  under  t^e 
applicable  statute  or  regulation. 

(3)  An  applicant  may  request  in 
writing  a  brief  extension  of  the  30-day 
period  for  responding  to  a  request  for 
additional  information  described  in 
paragraph  (c)(2)  of  this  section  prior  to 
the  expiration  of  the  30-day  time  period. 
The  Office,  at  its  option,  may  grant  an 
applicant  a  limited  extension  of  time  in 
writing.  Failure  by  an  applicant  to 
respond  fully  to  a  written  request  for 
additional  iriformation  by  the  expiration 
of  the  extended  period  permitted  by  the 
Office  may  be  deemed  to  constitute 
withdrawal  of  the  application  or  may  be 
treated  as  grounds  for  denial  of  the 
application  or  issuance  of  a  notice  of 
disapproval  of  a  notice. 

(4)  The  period  for  review  by  the  Office 
of  an  application  will  commence  on  the 
date  that  the  application  is  deemed 
complete.  The  Office  shall  notify  an 
applicant  in  writing  as  to  whether  the 
appUcation  is  deemed  complete  within 
15  calendar  days  after  the  timely  filing 
of  any  additional  information  himished 
in  response  to  any  initial  or  subsequent 
request  by  the  Office  for  additional 
information.  If  the  Office  fails  to  so 
notify  an  applicant  within  such  time,  the 
application  shall  be  deemed  to  be 
complete  as  of  the  expiration  of  such  15- 
day  period.  If  additional  information 
furnished  in  response  to  a  written 
request  by  the  Office  for  additional 
information  includes  a  request  for  a 
waiver  of  an  appUcation  requirement 
that  certain  information  be  supplied,  the 
waiver  request  shall  be  deemed  panted, 
unless  within  15  calendar  days  after  the 
timely  filing  of  such  additional 
information  the  Office  (i)  requests  in 
writing  additional  information  about  the 
waiver  request,  or  (ii)  denies  the  waiver 
request  in  writing. 

(5)  After  additional  information  has 
been  requested  and  supplied,  the  Office 
may  request  additional  information  only 
with  respect  to  matters  derived  from  or 
prompted  by  information  already 
fiunished.  or  information  of  a  material 
nature  that  was  not  reasonably 
available  from  the  appUcant  at  the  time 
of  the  appUcatioa,  was  concealed,  or 


pertains  to  developments  subsequent  to 
the  time  of  the  Office's  initial  request  for 
additional  information.  With  regard  to 
Informatirai  of  a  material  nature  that 
was  not  reasonably  available  from  the 
appUcant  was  concealed  at  the  time  an 
application  was  deemed  to  be  complete, 
or  pertains  to  developments  subsequent 
to  the  time  an  application  was  deemed 
to  be  complete,  the  Office  may  request 
in  writing  such  additional  informabon  as 
it  considers  necessary  and,  at  its  option, 
may  deem  the  application  not  to  be 
complete  until  such  additional 
information  is  furnished.  Upon  receipt  of 
such  additional  infonnation.  the  Office 
shall  (i)  request  in  writing  further 
additional  information  to  complete  the 
appUcation,  (ii)  deem  the  application  to 
be  complete  and  commence  a  new 
review  period  of  the  completed 
appUcation,  or  (iii)  deem  the  appUcation 
to  be  materially  deficient  and/or 
substantially  incomplete  and  return  it  to 
the  applicant  In  the  case  of  an 
appUcation  that  is  not  eligible  for 
decision  under  delegated  authority  by 
the  District  Director,  actions  taken  by 
the  District  Director  or  his  or  her 
delegate  shaU  not  commence  any  of  the 
periods  for  review  of  a  completed 
appUcation  described  in  paragraph  (d) 
of  this  section. 

(6)  Where  a  regulation  prescribes  a 
procedure  for  submission  of  protests  to 
an  appUcation  and  a  protest  is  filed,  the 
automatic  approval  timeframes 
specified  herein  shaU  be  temfxirarily 
suspended  until  a  record  sufficient  to 
support  a  determination  on  the  protest  is 
developed. 

(7)  The  Office,  at  its  option,  may  deem 
an  application  to  be  materiaUy  deficient 
and/or  substanUaUy  incomplete  in  the 
event  that  the  appUcant  or  an  affiliate  of 
the  appUcant  is  or  becomes  subject  to  an 
investigation,  examination,  or 
administrative  proceeding  by  a  federal 
or  state  or  municipal  court  department. 
agency  or  commission  or  other 
governmental  entity,  or  a  self-regulatory 
trade  or  professional  organization  that  is 
pertinent  to  the  standards  appUcable  to 
the  Office's  evaluation  of  the  appUcation 
or  relates  to  a  determination  the  Office 
is  required  to  make  in  cormection  with 
the  application  under  the  appUcable 
statute  or  regulation. 

(d)  Failure  by  the  Office  to  appmve  or 
deny  an  application  or  to  disapprove  a 
notice.  (1)  If,  upon  expu^tion  of  the 
appUcable  period  for  review  of  any 
complete  application  to  which  this 
pcdicy  statement  appUes,  or  any 
extension  of  such  period,  the  C^ice  has 
failed  to  approve  or  deny  such 
appUcation  (or,  in  the  case  of  a  notice,  to 
disapprove  sudi  notice),  the  application 
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shall,  without  further  action,  be  deemed 
to  be  approved,  or,  in  the  case  of  a 
notice!  not  disapproved  by  the  Office. 
For  purposes  of  the  previous  sentence, 
the  apphcable  period  for  review  shall  be 
(i)  60  calendar  days  for  an  application 
that  is  eligible  for  action  by  a  District 
Director  or  his  or  her  delegate  or  for  any 
application  or  notice  submitted  pursuant 
to  part  574  of  the  Office's  regulations,  or 
(ii]  90  calendar  days  for  any  other 
application. 

(2)  In  the  event  that  more  than  one 
application  is  being  submitted  in 
connection  with  a  proposed  transaction 
or  other  action,  the  applicable  period  for 
review  of  all  such  applications  shall  be 
the  review  period  for  the  application 
having  tlie  longest  period  for  review. 

(e)  Extension  of  time  for  review.  The 
apphcable  period  for  review  of  an 
application  deemed  to  be  complete  may 
be  extended  by  the  Office  for  30  days 
beyond  the  time  period  for  review  set 
forth  in  paragraph  (d]  of  this  section. 
The  Office  shall  notify  an  applicant  at 
least  20  days  prior  to  the  expiration  of 
the  applicable  period  for  review  of  a 
complete  application  that  such  review 
period  is  being  extended  for  30  days  and 
shall  state  the  general  reason(s] 
therefor. 

(f)  Extension  of  time  for  Office 's 
review  of  applications  raising 
significant  issues  of  law  or  policy.  In 
those  situations  in  which  an  application 
presents  a  significant  issue  of  law  or 
policy,  the  applicable  period  for  review 
of  such  application  also  may  be 
extended  by  the  Director,  the  Chief 
Counsel,  or  the  Senior  Deputy  Director 
for  Supervision  (Operations)  beyond  the 
time  period  for  review  set  forth  in 
paragraph  (d)  of  this  section  or  any 
extension  thereof  pursuant  to  paragraph 
fe)  of  this  section  until  such  time  as  the 
Office  acts  upon  the  application.  In  such 
cases,  written  notice  shall  be  provided 
to  an  applicant  not  later  than  the 
expiration  of  the  time  period  set  forth  in 
paragraph  (d)  of  this  section  6r  any 
extension  thereof  pursuant  to  paragraph 
(e)  of  this  section  that  the  period  for 
review  is  being  extended  in  accordance 
with  this  paragraph  (f).  which  notice 
shall  also  state  the  general  reason(s] 
therefor. 

§  571.13    Participation  intervsts  In  pools  of 
loan*. 

(a)  When  a  savings  association 
purchases  a  participation  interest  in  a 
pool  of  loans  (in  the  nature  of  mortgage- 
backed  securities),  compliance  with  the 
documentation  requirements  of 
S§  563.90  and  563.170  of  this  subchapter 
may  be  impracticable.  Where  this  is  the 
case,  the  documentation  requirements  of 


those  provisions  will  be  deemed 
satisfied  if: 

(1)  Access  to  all  loan  documentation 
is  provided  by  the  originator/ servicer 
upon  request  and  without  charge  to  any 
trustee  of  the  pool,  the  Office  or  its 
examiners  or  District  Directors,  and 
upon  request  and  subject  only  to 
reasonable  charges  incurred  in 
providing  such  access  to  any  savings 
association  investing  in  the  pool; 

(2)  The  originator/servicer  warrants 
as  to  each  loan  in  the  pool  to  or  for  the 
benefit  of  each  savings  association 
investing  in  the  pool  that  as  of  the  date 
participation  interests  in  the  pool  were 
first  issued: 

(i)  No  loan  was  30  or  more  days 
delinquent; 

(ii)  Each  loan  met  the  requirements  for 
investment  by  the  savings  association; 

(iii)  There  were  no  delinquent  tax  or 
assessment  liens  or  mechanics'  liens  on 
any  collateral  for  the  loans  and  the 
collateral  was  free  of  substantial 
damage  and  in  good  repair; 

(iv)  Each  loan  complied  with  all 
applicable  state  and  Federal  laws;  and 

(3)  The  originator/servicer  has  agreed 
to  provide  each  savings  association 
investing  in  the  pool  a  monthly  report  of 
loan  delinquencies.  The  report  shall 
separately  indicate 

(i)  The  number  and  aggregate 
principal  amount  of  loans  delinquent 
one  month  and  two  or  more  months; 

(ii)  The  book  value  of  any  collateral 
acquired  by  the  pool  through 
foreclosure,  deed  in  lieu  of  foreclosure 
or  other  exercise  of  the  originator/ 
servicer's  security  interest  in  the 
collateral;  and 

(iii)  The  aggregate  dollar  amount  or 
loans  made  by  the  pool,  if  any,  on  the 
security  of  the  collateral  if  such  loans 
are  as  described  in  paragraph  (a)(3){ii) 
of  this  section  (other  than  insured  loans, 
guaranteed  loans,  or  contracts  or  loans 
having  the  benefit  of  a  guarantee  by  the 
former  Federal  Savings  and  Loan 
Insurance  Corporation  or  the  Federal 
Deposit  Insurance  Corporation)  if  such 
loans  have  remaining  expiration  periods 
in  excess  of  maximum  regulatory 
limitations,  or  30  years  when  there  is  no 
maximum  term  limitation,  or  have 
unpaid  principal  balances  in  excess  of 
maximum  regulatory  limitations  or  90 
percent  of  the  security  value  when  there 
is  no  maximum  regulatory  percentage  of 
value  limitation. 

(b)  Although  this  Statement  of  Policy 
is  addressed  principally  to  compliance 
with  regulatory  requirements  for 
purchase  by  savings  associations  of 
participation  interests  in  pools  of  loans, 
it  also  applies  to  sales  of  participation 
interests  in  such  pools  by  savings 


associations  having  legal  authority  to 
sell  participation  interests  in  mortgages.. 

S  571.14    FMelity  bonds;  accaptat>le  surety 
companies. 

Section  563.190  of  this  subchapter  in 
part  requires  each  savings  association  to 
maintain  bond  coverage  with  a  bonding 
company  acceptable  to  the  Office.  Any 
surety  or  insurer  meeting  one  or  more  of 
the  following  criteria  is  acceptable: 

(a)  Underwriters  holding  certificates 
of  authority  as  acceptable  sureties  on 
Federal  bonds,  as  listed  in  the  most 
recent  issue  of  the  United  States 
Treasury  Department  Circular  No.  570, 
to  the  limits  established  by  such 
circular; 

(b)  Underwriters  currently  licensed  to 
issue  surety  bonds  by  the  State  in  which 
the  principal  office  of  the  savings 
association  is  located,  subject  to  all 
restrictions  and  requirements  imposed 
by  the  licensing  State;  or 

(c)  Underwriters  approved  to  do 
business  as  surplus  lines  insurers  under 
the  laws  of  the  State  in  which  the  home 
office  of  the  savings  association  is 
located,  subject  to  all  restrictions  and 
requirements  imposed  by  the  surplus 
lines  laws  of  such  State. 

S  571.15    Fiduciary  activities  of  state- 
chartered  savings  associationa  and  service 
corporations. 

Although  state  law  would  primarily 
govern  the  fiduciary  activities  of  state- 
chartered  savings  associations  and 
service  corporations  in  which  these 
institutions  invest,  it  must  ffe  recognized 
that  these  activities  may  have 
implications  with  respect  to  the  Federal 
interest  in  the  safe  and  sound  operation 
of  savings  associations.  Accordingly, 
savings  associations  are  urged  to  follow 
the  standards  for  the  exercise  of  trust 
powers  contained  in  Part  550  of  this 
chapter.  Savings  associations  are 
particularly  urged  not  to  engage  in 
dealings  prohibited  by  S  550.10.  In 
establishing  trust  departments,  savings 
associations  should  also  observe  the 
procedures  and  policies  required  by 
§S  550.5,  550.6,  550.7,  550.8,  550.9,  550.11, 
and  550.13.  Savings  associations  should 
also  take  whatever  steps  are  necessary 
to  ensure  that  their  service  corporation 
subsidiaries  adhere  to  these  standards. 
The  examinations  staff  will  monitor  the 
fiduciary  activities  of  all  savings 
associations  and  may  take  exception  to 
practices  which  deviate  materially  from 
the  standards  of  Part  550,  and  the  Office 
may  regulate  or  prohibit  such  fiduciary 
activities  that  threaten  the  safety  or 
soundness  of  savings  associations. 
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S  571.16    Mortgage-backed-securfties 
transadloa 

(a)  General.  (1)  The  accounting 
treatment  described  in  this  section  for 

(i)  Reverse  repurchase  agreements; 

(ii)  Dollar  reverse  repurchase 
agreements; 

(iii)  Dollar  reverse  repurchase 
agreements — ^with  rollovers  or 
extensions;  and 

(iv)  Rollovers  or  extensions  of 
forward  commitments  to  purchase 
mortgage-backed  securities  ("forward 
commitment  dollar  rolls")  is  to  be  used 
by  all  savings  associations  when 
preparing  reports  or  financial  statements 
primarily  for  filing  with  the  Office. 

(2)  The  accounting  treatment  for 
mortgage-backed  seoirities  transactions 
depends  on  whether  the  transactions 
are,  in  substance,  sales  and  purchases  of 
securities,  fmancing  transactions,  or  the 
rollover  of  forward  commitments  to 
purchase  seciirities.  When  the  security 
to  be  repurchased  is  not  either  identical 
to  or  substantially  the  same  as  the 
security  sold,  the  transaction  is 
considered  to  be  a  sale  and  purchase 
and  not  a  financing  transaction.  This 
differentiation  is  critical  since  a  sale 
and  purchase  requires  recognition  of 
gain  or  loss  upon  initiation  of  the 
transaction;  a  fmancing  does  not.  Gain 
or  loss  shall  be  recognized  upon  rollover 
of  forward  commitments  to  purchase 
mortgage-backed  securities. 

(3)  Repurchase  agreements  to  maturity 
must  be  accounted  for  as  sales  and 
purchases  and  are  not  discussed  in  this 
statement  of  policy. 

(4)  A  savings  association  engaging  in 
mortgage-backed  securities  fmancing 
arrangements  shall  have  readily 
available  the  following  information 
regarding  such  transactions: 

(i)  Type  of  security  and  the  time  it  has 
been  held  in  portfolio  before  being  used 
to  enter  into  tne  sell/buy; 

(ii)  Detail  of  prices,  interest  costs  and 
cash  flows  at  each  rollover, 

(iii)  Broker  or  other  party  to  the 
transaction; 

(iv)  Expiration  date  of  the  contract; 

(v)  A  description  of  the  security 
reacquired; 

(vi)  Documentation  of  the  approval  of 
the  transactions  by  the  savings 
association's  board  of  directors. 

(b)  Reverse-repurchase  agreements 
and  rollovers  of  these  agreements.  (1)  A 
reverse-repurchase  agreement  is  an 
agreement  (contract)  to  sell  and 
repurchase  ("sell/buy")  the  identical 
mortgage-backed  security  within  a 
specified  time  at  a  specified  price,  lliese 
transactions  are  equivalent  to  borrowing 
funds  hi  an  amount  equal  to  the  sales 
price  of  the  related  mortgage-backed 
security.  For  example,  if  a  savings 


association  wishes  to  borrow  funds  with 
a  mortgage-backed  security  as 
collateral,  it  may,  in  Heu  of  direct 
borrowing,  arrange  to  temporarily  sell 
the  security  with  an  agreement  to 
repurchase  the  identical  security  on  a 
future  date  at  a  specified  price.  During 
the  term  of  this  agreement,  the  savings 
association  continues  to  receive 
principal  and  interest  payments  on  the 
security. 

(2)  In  these  transactions,  mortgage- 
backed  securities  are  "owned"  and  in 
the  savings  association's  investment 
portfolio  prior  to  the  initial  sell/buy.  For 
purposes  of  this  statement  of  policy, 
"owned"  means  mortgage-backed 
securities  which  are  in  portfolio  and 
have  been  acquired  by  the  savings 
association  for  investment  purposes. 
Mortgage-backed  securities  which  have 
been  formed  by  the  pooling  of  mortgage 
loans  held  by  Oie  savings  association 
meet  these  criteria. 

(3)  Reverse-repurchase  agreements 
involve  identical  securities,  and  the 
substance  of  the  transaction  is  a 
borrowing.  These  agreements  shall  be 
accounted  for  as  financing  transactions 
with  no  current  gain  or  loss  recognition 
at  the  time  of  the  sell/buy.  WTien  funds 
are  borrowed  under  a  reverse- 
repurchase  agreement,  a  liability  shall 
be  established  for  the  amount  of  the 
proceeds.  The  investment  mortgage- 
backed  security  account  shall  not  be 
relieved  of  the  collateral  mortgage- 
backed  security.  Interest  cost  on  these 
agreements  shall  be  reported  as  an 
expense  and  not  recorded  net  of  interest 
income. 

(4)  Rollovers  and  extensions  of 
reverse-repurchase  agreements  shall  be 
accounted  for  based  on  the  facts  and 
circumstances  at  the  time  of  the  rollover 
or  extension.  When  the  rollover  involves 
the  identical  security,  the  transaction 
shall  continue  to  be  accounted  for  as 
described  in  paragraph  (b)(1)  of  this 
section. 

(c)  Dollar  reverse-repurchase 
agreements.  (1)  A  dollar  reverse- 
repurchase  agreement  is  an  agreement 
(contract)  to  sell  a  mortgage-backed 
security  from  an  investment  portfolio 
and  subsequently  repurchase  a 
mortgage-backed  security,  which  is  of 
the  same  issuer  but  which  is  not  the 
original  mortgage-backed  security, 
within  a  specified  time  and  at  a 
specified  price.  Fixed-coupon  and  yield- 
maintenance  dollar  agreements  are  the 
most  common  agreements.  In  a  fixed- 
coupon  agreement,  the  seller  and 
purchaser  agree  that  deUvery  will  be 
made  with  a  mortgage-backed  security 
having  the  same  stated  coupon  interest 
rate  as  the  security  sold.  In  a  yield- 
maintenance  agreement,  the  parties 


agree  that  delivery  will  be  made  with  a 
security  that  will  provide  the  seller  a 
yield  that  is  specified  in  the  agreement 
During  the  term  of  the  contract  the 
savings  association  transfers  the 
security  to  the  lender  and  the  security  ia 
no  longer  registered  in  the  savings 
association's  name.  The  savings 
association  receives  no  principal  and 
interest  payments  on  the  security  during 
the  agreement's  term.  The  security  to  be 
repurchased  is  typically  on  a  "to  be 
assigned"  basis,  meaning  the  pools  of 
mortgages  to  secure  a  reacquired 
security  have  been  formed  but  not 
specifically  identified. 

(2)  For  purposes  of  this  statement  of 
policy,  under  the  fixed-coupon  dollar 
reverse-repurchase  agreement  the 
mortgage-backed  security  to  be  sold 
must  b    initially  owned  by  the  savings 
association  and  held  in  its  investment 
portfolio  for  a  minimum  of  35 
consecutive  days  prior  to  the  initiation 
of  the  sell/buy  contract  Securities 
which  have  been  formed  by  the  pooling 
of  mortgage  loans  that  have  been  held 
by  the  savings  association  for  35  days 
meet  this  35-day  holding  period 
criterion. 

(3)  Fixed-coupon  dollar  reverse- 
repurchase  agreements  involving 
substantially  the  same  mortgage-backed 
securities  should  be  accounted  for  as 
collateralized  borrowing  arrangements 
(financings). 

(4)  Mortgage-backed  securities  are 
considered  substantially  the  same  only 
when  all  of  the  following  criteria  are 
met 

(i)  The  securities  are  collateralized  by 
similar  mortgages  [e.g.,  single-family 
residential  mortgages  for  single-family 
residential  mortgages); 

(ii)  They  are  of  the  same  type  of  fixed- 
coupon  instrument  (e.^..  GNMA  for 
GNMA.  FKLMC  for  FHLMC,  FNMA  for 
FNMA); 

(iii)  Tlie  mortgages  collateralizing  the 
securities  must  be  similar  as  to 
maturities  (that  is,  expected  remaining 
lives)  resulting  in  approximately  the 
same  market  yield; 

(iv)  The  securities  have  Identical 
coupon  interest  rates;  and 

(v)  The  aggregate  principal  amoxmts  of 
mortgage-backed  securities  given  up  and 
mortgage-backed  securities  reacquired 
must  be  within  the  accepted  "good 
delivery"  standard  for  the  type  of 
mortgage-backed  security  involved. 

(5)  The  accounting  for  fixed-coupon 
dollar  reverse-repurchase  agreements  is 
the  same  as  the  accounting  for  reverse- 
repurchase  agreements.  When  funds  are 
borrowed  under  this  type  of  agreement 
a  Uability  shall  be  recorded  for  the 
amount  of  the  proceeds.  The  investment 
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mortgage-backed  security  account  shall 
not  be  relieved  of  the  collateral 
mortgage-backed  security.  Amortization 
of  the  original  premium  or  accretion  of 
the  original  discount  and  interest 
income  of  the  original  security  shall 
continue  to  be  recorded  even  if  there  is 
an  exchange  of  fixed-coupon  mortgage- 
backed  securities. 

(6)  In  conformance  with  paragraph 
(c)(4)(v)  of  this  section,  the  aggregate 
principal  amounts  of  the  mortgage- 
backed  securities  sold  and  reacquired 
must  be  within  the  accepted  delivery 
standards  for  the  types  of  mortgage- 
backed  security  involved.  If  the 
principal  amount  of  the  secixrities 
repurchased  in  a  fixed-coupon  dollar 
reverse-repurchase  transaction  is 
greater  than  that  of  those  originally  sold, 
the  difference  shall  be  recorded  in  the 
investment  account  as  though  a  separate 
acquisition  of  additional  securities  had 
occurred.  If  the  principal  amount  is  less, 
the  investment  account  must  be  relieved 
of  the  proportionate  share  of  mortgage- 
backed  securities  that  have  been  sold, 
and  gains  or  losses  adjusted  for  the  pro 
rata  share  of  unamortized  premium  (or 
discount). 

(7)  To  qualify  as  a  financing  for 
accounting  purposes,  the  settlement 
term  on  the  fixed-coupon  dollar  reverse- 
repurchase  agreement  shall  not  exceed 
twelve  months  from  the  initiation  date 
(original  "sell"  date). 

(8)  A  fixed-coupon  agreement  that 
contains  a  right-of-substitution  clause  or 
that  provides  an  option  to  the  lender  to 
deliver  mortgage-backed  securities 
priced  to  result  in  a  significantly 
different  yield  shall  be  accounted  for  in 
the  same  manner  as  a  yield- 
maintenance  agreement  [i.e.,  current 
recordation  of  gains  and  losses). 

(9)  If  the  elements  comprising  the 
substantially  the  same"  criterion  (set 
3rth  in  paragraph  (c)(4)  of  this  section), 
le  holding-period  criterion  (set  forth  in 
aragraph  (c)(2)  of  this  section),  or  the 
'rm-of-agreemenl  criterion  (set  forth  in 
aragraph  (c)(7)  of  this  section)  have  not 
.1  been  met,  transactions  shall  be 
:counted  for  as  a  sale  and  purchase  of 

ortgage-backed  securities  rather  than 

i  a  financing.  Thereafter,  the  position 
"^all  be  marked  to  market  as  a 
^''eculative  transaction  in  each 
ccounting  period  until  the  securities  are 
'^acquired. 

(10)  The  accounting  for  fixed-coupon 
'.ollar  reverse-repurchase  transactions 
ntered  into  prior  to  December  31, 1984, 

ihall  be  accounted  for  as  specified  in 
memoranda  of  the  Senior  Deputy 
Director  for  Supervision  (Pobcy)  as 
Furnished  from  time  to  time.  For 
example,  a  transaction  entered  into  on 
November  30. 1964,  with  a  thirteen- 


month  term  would  not  be  subject  to  the 
holding-period  criterion,  the 
"substantially  the  same"  criteria  (except 
that  the  seciuities  must  have  identical 
coupon  rates),  or  the  length-of-time 
criterion  for  purposes  of  qualifying  for 
financing  accounting  (through  December 
31. 1985).  because  the  transaction  was 
initiated  prior  to  December  31, 1984. 
Transactions  entered  into  on  or  after 
December  31, 1984,  shall  be  accounted 
for  as  provided  in  this  statement  of 
policy. 

(11)  Yield-maintenance  dollar  reverse- 
repurchase  agreements  do  not  represent 
transactions  involving  substantially 
identical  mortgage-backed  securities 
and,  therefore,  must  be  accounted  for  as 
sales  and  purchases,  regardless  of  when 
initiated. 

(d)  Dollar  reverse-repurchase 
agreements  with  rollovers  or  extensions. 
(1)  A  rollover  or  extension  of  a  dollar 
reverse-repurchase  agreement  occurs 
when  an  association  decides  not  to 
accept  delivery  of  a  fixed-coupon 
mortgage-backed  security  at  the 
repurchase  date  but  rather  decides  to 
"roll  it  forward"  by  means  of  a  sell/buy 
transaction  in  which  the  position  is 
offset  and  extended  for  another 
specified  period  of  time.  Typically,  to 
the  extent  the  market  value  of  the  fixed- 
coupon  security  has  increased  or 
decreased  in  value  due  to  interest-rate 
fluctuations  from  the  original  sale  date 
to  the  roll  date,  the  association  will  pay 
or  receive  payment  for  such  price 
fluctuations.  The  other  characteristics  of 
a  dollar  reverse-repurchase  agreement 
which  are  present  in  its  initial  term  (e.g.. 
no  receipt  of  principal  and  interest 
payments,  securities  not  registered  in 
the  association's  name)  also  are  present 
in  the  "roll"  periods. 

(2)  Once  the  roll  period  commences, 
the  rolled  fixed-coupon  dollar  reverse- 
repurchase  agreement  shall  continue  to 
be  accounted  for  as  a  financing,  when 
the  following  conditions  exist: 

(i)  Within  twelve  mor.lhs  from  the 
date  of  the  initial  sell /buy  transaction 
(as  described  in  para>jraph  (c)(1)  of  this 
section),  the  savings  association  shall 
fund  the  security  (this  condition  is  not 
satisfied  if  the  secun'y  is  funded  via  a 
reverse-repurchase  agreement),  accept 
delivery,  close  out  its  position,  and  place 
in  its  investment  portfolio  the  fixed- 
coupon  mortgage-backed  security.  To 
quahfy  as  being  placed  in  the  savings 
association's  investment  portfolio,  the 
security  shall  be  registered  in  the 
savings  association  s  name.  For  future 
dollar  reverse-repurchase  transactions 
using  these  reacquired  securities,  in 
order  for  these  transactions  to  be 
accounted  for  as  financings,  the  security 
shall  remain  in  the  savings  association's 


investment  portfolio  for  at  least  35 
consecutive  days.  These  conditions  are 
intended  to  demonstrate  the  savings 
association's  ability  to  fund  the 
purchase  of  the  securities  and  intent  to 
hold  the  seciirities  for  investment 
purposes. 

(ii)  At  all  times  during  the  rollover  or 
extension  period(s),  the  savings 
association  must  be  able  to  demonstrate 
the  ability  to  fund  its  aggregate 
outstanding  position  of  reverse- 
repurchase  agreements  and  dollar 
reverse-repurchase  agreements  (i.e.,  the 
individual  reverse-repurchase 
agreements  and  dollar  reverse- 
repurchase  agreements  must  be 
aggregated  to  determine  if  this  criterion 
has  been  satisfied).  The  "ability  to  fund" 
condition  may  be  met  if  the  savings 
association  has 

(A)  sufficient  liquidity. 

(B)  sufficient  available  borrowing 
capacity  or 

(C)  sufficient  open  lines  of  credit  to 
fund  all  open  positions. 

(3)  If  the  conditions  of  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  section  are 
not  met,  the  transaction  must  be 
accounted  for  as  a  sale  and  purchase  of 
mortgage-backed  securities  rather  than 
as  a  financing  at  the  beginning  of  the 
month  the  ability  to  fund  has  not  been 
demonstrated  or  at  the  end  of  the 
twelve-month  period,  whichever  comes 
first.  Thereafter,  the  position  must  be 
marked  to  market  in  each  accounting 
period  until  the  mortgage-backed 
securities  are  reacquired. 

(4)  The  rollover  at  maturity  of  a  fixed- 
coupon  dollar  reverse-repurchase 
agreement  into  a  yield  maintenance 
dollar  reverse-repiu-chase  agreement 
results  in  a  new  contract.  The  rollover 
into  the  yield-maintenance  agreement 
shall  be  accounted  for  as  a  sale  and 
purchase  of  securities  and  the  position 
marked  to  market  in  each  accounting 
period  thereafter  until  the  mortgage- 
backed  securities  are  reacquL-ed. 

(5)  The  policy  applies  as  of  December 
31. 1984,  for  fixed-coupon  dollar  reverse- 
repurchase  agreements  which  have  been 
rolled  and  for  rolls  which  occur  after 
that  date  in  order  for  Ihcm  to  be 
accounted  for  as  in  financing.  (For 
example,  assume  a  transaction  was 
initiated  on  August  1. 1984.  and  had 
been  rolled  forward  in  30-day  rollover 
increments  to  January  1, 1985.  The 
savings  association,  beginning  on 
December  31. 1984.  would  have  to 
demonstrate  its  ability  to  fund  the 
delivery  of  the  substantially  identical 
securities.  Additionally,  the  savings 
association  would  have  to  take  delivery 
of  the  securities  on  or  before  December 
31. 1985.) 
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(e)  Rollover  of  forward  commitment  to 
purdiase  mortgage-backed  seciuities 
("forward-commitment  dollar  rolls").  (1) 
A  forward-commitment  dollar  roll  is 
initiated  when  a  savings  association 
enters  into  a  forward  commitment  to 
purchase  mortgage-backed  securities  on 
a  "to  be  annoimced"  basis  ("TBA")  at  a 
specified  price  on  a  specified  settlement 
date.  On  or  before  the  settlement  date, 
the  savings  association  decides  to  "roll" 
its  position  forward  rather  than  accept 
delivery  of  the  securities.  The  rollover  is 
accomplished  by  the  savings  association 
"offsetting"  its  position  and  extending 
the  commitment  to  purchase  a  TBA  at  a 
specified  later  date. 

(2)  These  transactions  are  not 
initiated  with  mortgage-backed 
seciuities  held  in  portfolio  but  rather 
with  a  forward  commitment  to  purchase. 
No  significant  cash  is  exchanged  at  the 
initial  settlement  date.  During  the  roll 
period,  the  securities  are  not  registered 
in  the  savings  association's  name  and 
the  savings  association  does  not  receive 
principal  and  interest  payments  on  the 
securities.  In  many  cases  the  TBA 
securities  have  not  been  identified 
because  the  pools  to  secure  them  have 
not  been  formed  but  are  to  be  created  in 
the  future.  At  each  rollover  date,  the 
savings  association  pays  or  receives 
cash  (similar  to  a  margin  call)  from  the 
broker  for  the  change  in  market  value  of 
its  position  since  the  previous  rollover 
settlement  date.  Interest  costs  due  the 
broker  may  be  netted  against  the  margin 
call.  This  "net  margin  call"  is  the 
amount  of  cash  which  is  exchanged 
during  the  rolling  of  the  forward 
commitments.  When  these  transactions 
are  rolled,  they  are  considered  to  be 
speculative  in  nature  rather  than  the 
short-term  financing,  in  addition  to  other 
forward  commitments,  are  subject  to  the 
limitations  specified  in  S  563.173  of  this 
subchapter. 

(3)  As  of  December  31. 1984,  open 
forward-commitment  dollar  rolls  entered 
into  on  or  before  that  date  may  be 
treated  as  financings  unless  modified 
during  the  life  of  the  contract,  in  which 
case  the  provisions  of  S  563.173(d)  of 
this  subchapter  would  apply  and  profit 
or  loss  recognized  by  the  savings 
association  at  the  time  of  modification. 
Any  extension  of  these  transactions 
beyond  the  earlier  of  this  settlement 
date  or  March  31, 1985,  any  forward- 
commitment  dollar  rolls  entered  into 
after  December  31, 1984,  and  any  open 
forward-commitment  dollar-roll 
transactions  with  a  settlement  date 
beyond  March  31, 1985,  shall  be  marked 
to  market  as  of  the  earlier  of  each  roll 
date  or  the  date  of  filing  reports  with  the 
Office  after  March  31, 1985.  Application 


of  mark-to-market  accounting  to  those 
forward-commitment  dollar-roll 
positions  established  prior  to  December 
31, 1984,  and  expiring  prior  to  March  31. 
1985.  is  optional  but  encouraged. 

S  571.17    Payment  In  goM  or  Its  equivalent 

Section  463(a)  of  31  U.S.C.  provides,  in 
part  that  "[every]  provision  contained 
in  or  made  with  respect  to  any 
obligation  which  purports  to  give  the 
obligee  a  right  to  require  payment  in 
gold  or  a  particiilar  kind  of  coin  or 
currency,  or  in  an  amount  of  money  of 
\he  United  States  measured  thereby,  is 
declared  to  be  against  public  policy;  and 
no  such  provision  shall  be  contained  in 
or  made  with  respect  to  any  obligation 
[incurred  after  June  5. 1933]."  The  Office 
believes  that  section  remains  in  effect 
even  though  Pub.  L  93-373  invalidated 
laws  prohibiting  persons  from 
purchasing,  holding,  selling,  or 
otherwise  dealing  with  gold,  effective 
December  31, 1974.  The  Office  interprets 
31  U.S.C.  as  prohibiting  savings 
associations  from  agreeing  to  pay  any 
part  of  the  principal  of,  or  interest  or 
dividends  earned  on.  their  savings 
accoimts  in  gold  (including  gold  coin), 
gold-related  instnunents  or  securities,  or 
an  amount  of  money  determined  with 
reference  to  gold:  Provided,  That 
savings  associations  may  pay  interest  or 
dividends  in  gold  coins  minted  and 
issued  by  the  United  States  Treasury. 

S  571.18    Accounting  for  troubled  debt 
restructuring. 

(a)  The  purpose  of  this  section  is  to 
offer  to  the  management  of  savings 
associations  the  Office's  views  on 
troubled  debt  restructiuing.  This  section 
is  intended  as  guidance.  It  is  not 
prescriptive,  nor  does  it  have  the  force 
and  effect  of  law. 

(b)  All  savings  associations  should 
use  the  accounting  treatment  for 
troubled  debt  restructuring  ('TDR") 
described  in  this  section  when  preparing 
all  financial  reports  for  filing  with  the 
Office.  All  savings  associations  may  use 
TDR  for  any  loans,  in  compliance  with 
Statement  No.  5  and  Statement  No.  15  of 
the  Financial  Accounting  Standards 
Board  ("FASB-5"  and  "FASB-15").  If  an 
association  chooses  to  use  TDR.  it 
should  account  for  the  transaction  as 
specified  in  FASB-5  and  FASB-15. 
Allowances  for  losses  on  those  loans 
should  be  determined  as  set  forth  in  the 
AICPA  Industry  Guide  for  Savings  and 
Loan  Associations.  This  statement  of 
policy  sets  forth  the  policy  and  general 
criteria  for  determining  what  may  be 
included  in  TOR.  when  a  savings 
association  must  report  a  TDR. 
treatment  of  any  transfer  of  assets  as 
part  of  a  TDR,  including  treatment  of 


repossessions  in  substance,  and  how 
TDRs  should  be  reported.  This 
statement  also  sets  forth  the  criteria 
under  FASB-5  for  when  a  loss  must  be 
recognized  because  an  asset  has  been 
impaired,  regardless  of  TDR,  and  when 
loss  contingencies  must  be  disclosed. 

(c)  The  accounting  standards  for  TDR 
are  set  forth  in  FASB  Statement  No.  15, 
"Accounting  by  Debtors  and  Creditors 
for  Troubled  Debt  Restructurings," 
which  is  summarized  in  this  paragraph 
(c)  and  the  rest  of  this  section.  Further 
specific  information  may  be  found  by 
referring  to  FASB-15.  A  TDR  is  a 
restructuring  in  which  a  creditor,  such 
as  a  savings  association,  for  economic 
or  legal  reasons  related  to  a  borrower's 
financial  difficulties,  grants  a  concession 
to  the  borrower  that  it  would  not 
otherwise  consider.  Extending  or 
renewing  a  loan  with  no  change  in 
principal  at  a  stated  interest  rate  equal 
to  the  current  interest  rate  for  new  loans 
at  a  similar  level  of  rislc  is  not 
considered  a  restructured  loan  and 
should  not  be  reported  as  such.  A 
resfhicturing  may  involve  a  transfer  of 
assets  from  the  borrower  to  the  thrift  in 
full  or  partial  satisfaction  of  the  loan,  a 
modification  of  the  loan's  terms,  or  both 
of  the  above.  A  restructtuing  may  also 
involve  the  substitution  or  addition  of  a 
new  debtor  for  the  original  borrower. 

(d)  FASB  Statement  No.  5, 
"Accounting  for  Contingencies,"  also 
plays  a  significant  role  in  the  reporting 
of  TDRs.  FASB-5  governs  when  certain 
losses  must  be  recognized  because  a 
loss  contingency  is  both  probable  and 
estimable  and  an  asset  has  therefore 
been  impaired  or  a  liability  has  been 
incurred.  Further  specific  information 
may  be  found  by  referring  to  FASB-5. 

(e)  TDR  may  not  be  used  to  avoid 
recognizing  losses  that  FASB-5  requires 
to  be  accrued.  Estimated  losses  must  be 
accrued  by  a  charge  to  income  if  two 
conditions  are  met.  First,  available 
information  indicates  that  it  is  probable 
that  an  asset  had  been  impaired  or  a 
liability  incurred  at  the  date  of  the 
financial  statements.  Second,  the 
amount  of  the  loss  must  be  reasonably 
estimable.  If  both  of  these  conditions  are 
met  for  a  loan,  the  savings  association 
must,  both  before  and  after 
restructuring,  establish  loss  allowances 
for  the  difference  between  the  carrying 
value  of  the  loan  and  its  net  realizable 
value  as  determined  in  accordance  with 
the  AICPA  Industry  Guide  for  Savings 
and  Loan  Associations.  The  FASB-15 
criteria  are  then  applied  to  the  net 
realizable  value  of  the  loan. 

(f)  FASB-5  also  requires  adequate 
disclosure  of  loss  contingencies  not 
meeting  both  of  the  above  criteria  under 
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certain  circumstances.  Disclosure  is 
required,  for  example,  where  there  is  at 
least  a  reasonable  possibility  that  a  loss, 
or  an  additional  loss,  may  have  been 
incurred  or  where  an  asset  has  probably 
been  impaired  but  the  amount  of  loss 
cannot  reasonably  be  estimated.  Such 
disclosure  should  include  a  description 
of  the  loss  or  excess  or  additional  loss 
contingency  and  either  a  range  of 
possible  loss  or  a  statement  that  no 
estimate  of  the  loss  can  be  made. 

(g)  Under  paragraph  6  of  FASB-15.  the 
date  of  consummation  of  the 
restructuring  is  the  time  of  the 
restructuring.  A  TDR  exists  as  soon  as 
there  is  agreement  between  the  savings 
association  and  the  borrower(s)  (either 
prospective  or  existing]  to  consummate 
the  restructuring.  Thus,  a  TDR  would 
clearly  exist  when  a  formal  letter  of 
intent  or  mutual  agreement  is  signed.  It 
would  also  be  presumed  to  exist, 
however,  if  the  senior  management  of 
both  the  savings  association  and  the 
borrower  reach  an  oral  agreement 
memorialized  in  written  documentation, 
such  as  a  memorandum  to  the  files, 
setting  forth  the  terms  of  the  TDR. 
Savings  associations  that  report  such 
informal  or  incomplete  restructurings 
assume  the  burden  of  formally 
completing  the  transaction,  however. 
Failure  to  do  so  may  result  in 
reconsideration  of  any  conclusions 
drawn  as  a  result  of  the  anticipated 
restructuring  and  may  require  reflhngs 
of  financial  statements.  Normally  a  TDR 
should  be  finalized  within  six  months 
from  the  start  of  negotiations.  The 
savings  association's  history  in 
finalizing  expected  restructurings  will  be 
reviewed  by  the  Office's  examiners.  If  a 
savings  association's  reported  expected 
restructurings  frequently  do  not  result  in 
formal  consummation  within  a 
reasonable  time,  the  examiner  may 
decide  to  permit  only  formally 
completed  TDRs  to  be  reported  as  such. 

(h)  A  restructuring  may  involve  the 
transfer  of  assets  from  the  borrower  to 
the  creditor  savings  association  in  full  or 
partial  satisfaction  of  the  loan.  The 
proper  treatment  of  assets  received  in 
partial  satisfaction  of  the  loan  is  set 
forth  in  paragraph  (j)  of  this  section. 
Assets  transferred  may  include,  but  are 
not  limited  to,  receivables  from  third 
parties,  real  estate,  or  an  equity  interest 
in  the  borrower.  Pursuant  to  paragraph 
28  of  FASB-15.  such  assets  must  be 
accounted  for  at  their  fair  value  at  the 
time  of  the  restructuring.  Paragraph  13  of 
FASB-15  defines  the  "fair  value  of  the 
assets  b-ansferred"  as  the  amount  the 
borrower  could  reasonably  expect  to 
receive  for  them  in  a  ciurent  sale 
between  a  willing  buyer  and  a  wnlling 


seller,  i.e.,  other  than  a  forced  or 
liquidation  sale.  Paragraph  13  provides 
that  maricet  value  shall  be  used  if  an 
active  market  exists.  If  no  market  price 
is  available  for  the  asset  or  similar 
assets  that  could  be  used  in  estimating 
fair  market  value,  a  forecast  of  expected 
cash  flows  from  the  asset,  discounted  at 
a  rate  commensurate  with  any  risk 
involved,  may  be  used  to  arrive  at  fair 
value. 

(1)  Such  fair  value  accounting  is 
required  by  FASB-15  when  collateral  is 
repossessed  by  the  savings  associatioa. 
This  fair  value  accounting  treatment 
cannot  be  avoided  merely  by  delaying 
formal  repossession.  Under  paragraph 
34  of  FASB-15,  a  repossession  in 
substance  must  be  accounted  for  at  fair 
value  in  accordance  with  paragraph  28. 
Paragraph  84  of  FASB-15  requires  such 
accounting  "if,  for  example,  the  creditor 
obtains  control  or  ownership  (or 
substantially  all  of  the  benefits  and  risks 
incident  to  ownership)  of  one  or  more 
assets  of  the  debtor  and  the  debtor  is 
wholly  or  partially  relieved  of  the 
obligations  under  the  debt."  The  Office 
will  use  the  guidelines  established  by 
the  Securities  and  Exchange 
Commission  ("SEC")  as  set  forth  in  its 
Interpretive  Release  Number  33-6679  to 
determine  when  a  repossession  in 
substance  has  occurred.  Under  these 
guidelines,  a  repossession  in  substance 
will  be  deemed  to  have  occurred  when: 

(i)  The  borrower  has  little  or  no  equity 
in  the  collateral,  considering  the  ciurent 
fair  value  of  the  collateral;  and 

(ii)  The  creditor  can  only  expect 
proceeds  for  the  repayment  of  the  loan 
to  come  from  the  operation  or  sale  of  the 
collateral;  and 

(iii)  The  borrower  has  either — 

(A)  Formally  or  effectively  abandoned 
control  of  the  collateral  to  the  creditor; 
or 

(B)  Retained  control  of  the  collateral 
but  because  of  its  ciurent  financial 
condition  or  economic  prospects,  it  is 
unlikely  that  the  borrower  will  be  able 
to  rebuild  equity  in  the  collateral  or 
otherwise  repay  the  loan  in  the 
foreseeable  future. 

These  determinations  will  be  made  on  a 
case-by-case  basis.  A  number  of  factors 
will  be  considered  in  determining 
whether  a  repossession  in  substance  has 
occurred  because  it  is  unlikely  that  the 
borrower  can  rebuild  equity  in  the 
"foreseeable  future."  Among  these  are 
the  savings  association's  experience  in 
previous  recessionary  cycles,  the  local 
market  experience  with  red  estate 
cycles,  the  borrower's  financial 
condition  and  economic  prospects,  and 
the  extent  of  the  borrower's  involvement 
in  pursuing  a  reasonable  workout 


agreement.  As  the  ^C  noted  in  its 
Interpretive  Rule: 

[0]ngoiB^  debtor  commitHient  is  a  factor  fai 
assessing  whether  collateral  has  in  substance 
been  repossessed  *  *  *  [Rjepossession 
accounting  may  not  be  necessary  when  the 
debtor  continnes  good  faith  efforts  toward 
sucxessful  operation  of  the  collateral  and 
eventual  repayment  of  the  loan;  provided, 
however,  that  the  creditor  can  demonstrate  a 
reasonable  basis  for  concluding  that  the  loan 
will  be  ultimately  coUectible. 

(2)  Assets  received  in  full  satisfaction 
of  a  loan  must  be  recorded  at  their  fair 
value.  Any  excess  of  the  carrying  value 
of  the  loan  over  the  fair  value  of  assets 
received  in  satisfaction  of  the  loan  must 
be  recognized  as  a  loss,  llie  carrying 
value  of  the  loan  is  the  loan  balance, 
adjusted  for  any  unamortized  premium 
or  discount  less  any  allowance 
provided  or  any  amount  previously 
charged  off,  plus  recorded  accrued 
interest 

(i)  TDR  may  mvolve  a  modification  of 
the  terms  of  the  loan.  This  modification 
may  include,  but  is  not  limited  to,  a 
reduction  in  the  stated  interest  rate,  an 
extension  of  maturity  at  a  favorable 
interest  rate,  a  reduction  in  tiie  face 
amount  of  the  debt  (principal],  a 
reduction  in  accrued  interest  or  a 
combination  of  the  above.  The  proper 
treatment  of  a  TDR  involving  a 
combination  of  a  transfer  of  assets  from 
the  borrower  to  the  savings  association 
in  partial  satisfaction  of  the  loan  and  a 
modification  of  the  terms  of  the  loan  is 
set  forth  in  paragraph  (j)  of  this  section. 
Both  before  and  after  a  TDR  is 
implemented,  an  adequate  allowance  for 
loss  must  be  provided  in  accordance 
with  FASB-5.  Under  GAAP,  this 
allowance  must  be  based  on  net 
realizable  value  to  determine  the 
appropriate  carrying  value  of  the  loan 
being  restructured. 

(1)  If  the  total  expected  future  cash 
receipts  (including  both  principal  and 
interest)  reasonably  expected  to  be 
collected  under  the  modified  repayment 
terms  are  less  than  the  carrying  value  of 
the  loan  on  the  savings  {tssociation's 
books,  after  any  necessary  FASB-5 
adjustment  then  a  loss  on  restructuring 
must  be  recognized  to  the  extent  of  that 
deficiency.  Under  these  circumstances, 
no  interest  income  will  be  recognized 
over  the  life  of  the  restructured  loan. 

(2)  If  the  total  expected  future  cash 
receipts  are  equal  to  or  exceed  the 
carrying  value  of  the  loan,  after  any 
necessary  FASB-5  adjustment  no  loss 
on  restructuring  need  be  reported. 
Interest  income  will  be  recognized  over 
the  life  of  the  loan  to  the  extent  that 
future  receipts  exceed  the  carrying  value 
of  the  loan.  Savings  associations  should 


recognize  this  income  using  an  effective 
interest  rate  that  will  yield  a  constant 
rate  of  interest  over  the  remaining  life  of 
the  loan. 

(3)  Some  restructurings  may  involve 
indeterminate  future  cash  receipts.  To 
the  extent  that  the  minimum  future  cash 
receipts  are  less  than  the  carrying  value 
of  the  loan,  the  savings  association  must 
recognize  a  loss.  This  loss  must  be 
recognized  under  paragraph  32  of  FASB- 
15,  unless  under  the  modified  terms  the 
contingent  future  cash  receipts  needed 
to  make  the  total  future  cash  receipts 
under  the  modified  terms  equal  to  the 
carrying  value  of  the  loan,  after  any 
necessary  FASB-5  adjustment  are  both 
probable  and  are  reasonably  estimable. 

(j)  Some  TDRs  may  involve  both  a 
transfer  of  assets  from  the  borrower  to 
the  savings  association  in  partial 
satisfaction  of  the  loan  and  a 
modification  of  the  terms  of  the 
remaining  loan.  In  these  circumstances, 
the  restructuring  must  be  accounted  for 
by  a  two-stage  process  under  paragraph 
33  of  FASB-15.  First  the  carrying  value 
of  the  loan  is  reduced  by  the  fair  value 
of  the  property  received,  as  calculated 
pursuant  to  paragraph  13  of  FASB-15. 
Second,  the  total  amount  of  the 
expected  future  cash  receipts  is 
compared  to  the  remaining  carrying 
value  of  the  loan.  Any  loss  recognized  is 
limited  to  the  excess  of  the  remaining 
carrying  value  of  the  loan  over  such 
total  future  cash  receipts.  If  the  total 
expected  cash  receipts  exceed  the 
remaining  recorded  amount  of  the  loan, 
no  loss  need  be  recognized,  and  any 
future  interest  income  should  be 
recognized  at  a  constant  effective 
interest  rate  over  the  life  of  the  loan. 

(k)  Some  TDRs  may  involve  the 
substitution  or  addition  of  a  new  debtor 
for  the  original  borrower.  Pursuant  to 
paragraph  42  of  FASB-15,  such  a 
restructuring  should  be  accounted  for 
according  to  its  substance.  If  under  the 
restiiicturing  the  substitute  or  additional 
debtor  controls,  is  controlled  by,  or  is 
under  common  control  with  the  original 
borrower,  or  performs  the  custodial 
function  of  collecting  certain  of  the 
original  borrower's  funds,  FASB-15 
provides  that  the  restructuring  should  be 
accounted  for  as  a  modification  of 
terms.  If  the  substitute  or  additional 
debtor  does  not  have  such  a  control  or 
custodial  relationship  with  the  original 
borrower,  the  restructuring  should  be 
accounted  for  as  a  new  loan  in  full  or 
partial  satisfaction  of  the  original 
borrower's  loait  The  new  loan  should 
be  recorded  at  its  fair  value. 

(1)  As  provided  in  S  563.234  of  this 
subchapter,  restructured  loans  are  to  be 
reported  in  all  monthly  and  quarterly 
reports  to  the  Office.  In  these  reports 


and  annual  audited  reports  filed  with 
the  Office,  all  disclosures  and 
information  required  by  FASB-5  and 
FASB-15  should  be  provided.  The 
carrying  value  of  an  asset  received  in 
full  or  partial  satisfaction  of  the  loan  is 
not  reportable  as  a  restructured  loan. 

(m)  Examiners  will  continue  to 
monitor  savings  associations'  loan 
portfolios,  including  restructured  loans. 
Loans  will  not  automatically  be 
classified  merely  because  they  have 
been  restructured.  Conversely,  loans 
will  not  be  exempt  from  classification 
merely  because  they  have  been 
restructured.  Where  appropriate  under 
the  criteria  set  forth  In  {  563.160,  a 
restructured  loan  may  be  classified. 

S  571.19    Investment  portfolio  policy  and 
accounting  guideline*. 

(a)  General.  This  Statement  of  Policy 
sets  forth  the  Office's  position  on  the 
need  for  an  association  to  document 
prudent  investment  portfolio  policy  and 
strategies.  It  places  with  the 
association's  board  of  directors  the 
responsibility  for  the  establishment  of 
and  ongoing  monitoring  of 
management's  compliance  with  the 
association's  investment  poUcy  and 
strategies.  The  Statement  of  Policy 
reiterates  the  requirement  that 
securities'  be  recorded  in  accordance 
with  generally  accepted  accounting 
principles  ("GAAP")  and  requires  the 
management  of  an  association  to 
support  via  documentation  the 
appropriate  classification  '  of  and 
accounting  for  securities  in  accordance 
with  generally  accepted  accounting 
principles.  This  documentation  is  then 
required  to  be  reviewed  by  the 
association's  auditors  for  consistency 
with  promulgated  GAAP.  From  a 
regulatory  standpoint,  there  is  the  need 
for  an  association  to  engage  in  safe  and 
sound  investment  of  its  resources. 

(b)  Investment  policy  and  strategies — 
(1)  Content  of  policy  and  strategies.  An 
association  must  document  its  overall 
investment  policy  for  the  association  as 
a  whole  and  must  also  document  its 
investment  strategies  for  each  different 
type  of  security  portfolio.  The 


investment  policy  and  strategies  must 
distinguish  between  those  securities 
activities  undertaken  for  investment  for 
sale,  and  for  trading.  Generally,  such 
activities  may  be  differentiated  based 
upon  an  association's  desire  to  earn  an 
interest  yield  (held  for  investment),  to 
realize  a  holding  gain  from  assets  held 
for  indefinite  periods  of  time  (held  for 
sale),  or  to  earn  a  dealer's  spread 
between  the  bid  and  asked  prices  (held 
for  trading).'  The  association's  policy 
should  state  the  overall  investment 
course  reflecting,  inter  alia,  the 
association's  business  plan,  capital 
adequacy,  its  plans  for  growth,  and  the 
current  economic  environment 
including  a  range  of  reasonably 
foreseeable  economic  environments.* 
The  investment  strategies  should  reflect 
the  more  specific  plans  to  carry  out  the 
investment  poUcy  by  addressing  the 
type,  nature,  dollar  amount  and 
anticipated  maturity  of  each  type  of 
security  that  will  be  used  to  achieve  the 
strategies.  Management's  strategies 
should  include  planned  management 
responses  to  rising  and  falling  interest 
rate  environments  and  to  other  external 
factors  that  past  history  and  current 
events  support  as  being  reasonable.  The 
strategies  should  address  the  range  of 
external  factors  for  which  the  strategies 
would  continue  to  be  valid  and  should 
also  justify  the  boundary  or  boundaries 
beyond  which  the  probabilities  of 
specific  events  occurring  are  remote 
based  on  past  history  and  current 
events.  The  range  with  respect  to 
interest  rates,  for  example,  would  thus 
have  an  upper  limit  and  a  lower  limit 


•  "Securities",  a*  used  throughout  thit  Statement 
of  Policy,  refers  generically  to  invesHnent  securities, 
high  yield  corporate  debt  securities,  loans, 
mortgage-backed  securities,  and  derivative 
tecuritiet. 

»  "Classification",  as  used  throughout  this 
Statement  of  Policj'.  refers  to  the  balance  sheet 
classification  of  securities  and  does  not  refer  to  the 
classification  of  assets  for  purposes  of  loss 
allowance  analysis  under  12  CFR  563.160, 
"Classification  of  Certain  Assets".  Furthermore, 
"classification"  as  used  throughout  this  statement  of 
policy,  does  not  refer  to  a  classification  of  assets 
that  falls  within  the  arbitration  process  mandated 
by  the  Competitive  Equality  Banking  Act  of  1987. 


»  These  definitions  are  drawn  from  a  letter,  dated 
December  21. 1968,  to  the  former  Federal  Home 
Loan  Bank  Board  from  the  staff  of  the  Financial 
Accounting  Standards  Board  ( "FASB").  See  54  FR 
11736  (March  22. 1969)  for  the  text  of  the  letter. 

«  In  assessing  the  "range  of  reasonably 
foreseeable  economic  environments"  an  association 
should  consider,  inter  alia,  the  magnitude  of 
fluctuations  of  interest  rates  in  recent  years, 
significant  economic  events  and  conditions  on  the 
local,  regional,  and  national  level  that  may  aSect 
the  decision  of  the  association  to  engage  in 
securities  transactions,  and  the  experience  of  the 
management  of  the  association  in  dealing  with 
significant  economic  events  of  the  past  and  the 
ability  to  apply  that  experience  to  future  events. 
Given  the  need  to  demonstrate  a  positive  intent  to 
hold  to  maturity  to  justify  the  use  of  amortized  cost 
for  securities,  the  range  should  include  external 
market  events  that  history  and  current  events 
support  as  having  a  better  than  remote  chance  of 
occurrence.  The  range'  utilized  by  the  association 
need  not  include  remotely  possible  interest  rates  of 
economic  conditions  and  events,  but  should  address 
the  widest  range  within  which  the  association 
would  expect  to  conduct  its  operations  over  the 
lives  of  the  assets  held.  Vt'^en  conditions  move  to 
the  extremes  of  potentially  possible  conditions,  an 
association  generally  should  re-evaluate  its 
financial  position  and  evaluate  the  need  to 
reposition  itself  (assets  and  UabiUties)  for  tb* 
significant  changes  encountered. 
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For  events  within  the  reasonably 
foreseeable  range,  investment  strategies 
for  securities  that  are  accounted  for  as 
held  for  investment  should  proscribe 
sales  of  investment  securities. 
Accordingly,  sales  of  investment 
securities  within  the  range  should  be 
extremely  rare  *  and  the  reasons  for  the 
sales  must  be  documented  adequately 
and  on  a  timely  basis.  B  management 
believes  that  an  event  has  occurred  that 
is  outside  the  limits  of  the  reasonably 
foreseeable  range  and  is  thereby 
motivated  to  sell  such  securities, 
management  must  document  its  belief 
that  such  a  remotely  possible  event  has 
occurred  in  order  to  justify  the 
continued  use  of  amortized  cost 
accounting.  Fuithermore,  changes  in 
policy  and  strategies  for  the  association 
as  a  whole  or  for  a  particular  group  of 
assets,  e.g.,  from  loans  held  for  sale  to 
loans  held  for  investment  or  vice  versa, 
shall  be  documented  and  based  upon 
soimd  rationale.  The  investment  policy 
and  strategies  must,  at  a  minimum, 
address  the  following: 

(i)  The  investment  policy  and 
strategies  in  rising  and  falling  interest 
rate  environments  within  a  reasonably 
foreseeable  range  of  interest  rates; 

(ii)  Toe  association's  intent  to 
purchase  and  originate  securities  for 
investment  for  sale,  or  for  trading; 

(iii)  The  liquidity  considerations  of  the 
association; 

(iv)  The  associatian's  desired  rate  of 
return  on  investments; 

(v)  The  association's  desired  degree  of 
interest  rate  risk; 

(vi)  The  association's  desired  asset/ 
liabihty  position; 

(vii)  The  use  of  hedging  techniques,  if 
any, 

(viii)  The  types  of  products  to  be 
originated  and/or  purchased; 

(ix)  The  intent  of  the  association  to 
build  a  mortgage-servicing  portfolio; 

(x)  The  association's  plan  for 
reinvestment  of  proceeds  from  sales; 
and 

(ix]  The  characteristics  of  the 
investments  originated  or  purchased. 

(2)  Board  of  directors'  review  and 
approval.  The  investment  policy  must  be 
reviewed  and  approved  periodically  (but 
no  less  than  annually)  by  the 
association's  board  of  directors. 
Furthermore,  the  association's 
investment  strategies  and  securities 
activities  must  be  approved  no  less  than 
quarterly  by  the  association's  board  of 


*  Within  the  range  of  reasonably  foreioaibla 
events,  the  OfTioe  would  conikier  thn  numbar  of 
occurrence*  of  aalet  of  Mcuritie*  held  for 
investment  to  be  «n«atially  non-ext«teat  and  the 
dollar  amogat  of  such  sale*,  if  any,  would  b« 
negligible. 


directors  or  an  investment  committee 
thereof  to  ensure  that  securities 
activities  are  consistent  with  the 
investment  policy  and  strategies  of  the 
association.  Securities  activities  may  be 
approved  based  on  a  summary  report  of 
transactions. 

(3)  Portfolio  Decisions.  An  association 
shall  identify  and  determine  whether 
securities  are  intended  to  be  hdd  for 
investment,  for  sale,  or  for  trading  at  the 
time  the  setnirities  are  committed  to  be 
purchased  or  originated.  Documentation 
of  decisions  may  be  made  by  exception 
when  appropriate,  e^.,  "all  adjustable 
rate  mortgages  are  purchased  or 
originated  for  the  investment  portfolio". 
Any  exceptions  to  a  strateg>'  require 
identification  and  documentation  at  the 
commitment  date. 

(c)  Safety  and  soundness.  Securities 
activities  must  be  conducted  in  a  safe 
and  sound  manner  and  by  competent 
personnel.  Investment  decisions  and 
securities  activities  shall  be  carried  out 
consistent  with  the  investment  policy 
and  strategies  that  appropriately 
consider  adequate  Hquidity,  protection 
from  interest  rate  risk,  desired  rate  of 
return,  asset/liability  position,  capital 
adequacy,  and  management  capabilities 
of  an  association.  In  addition  to 
understanding  and  approving  the 
association's  investment  poHcy  and 
strategies,  the  association's  board  of 
directors  or  an  investment  committee  of 
the  board  of  directors  (in  conjtmction 
with  the  full  board]  has  the  fiduciary 
duty  to  oversee  the  establishment  of 
strong  internal  controls,  ensure  that 
management  and  their  investment 
consultants,  if  any,  are  reputable  and 
capable,  and  to  ensure  that  securities 
activities  are  consistent  with  the 
investment  policy  and  strategies  of  the 
association's  and  are  classified  and 
accounted  for  in  accordance  with 
GAAP. 

(d]  Generally  Accepted  Accounting 
Principles.  (1]  Accounting  guidance  for 
securities  including  investment 
securities,  high  yield  corporate  debt 
securities,  loans  and  mortgage-backed 
securities  and  their  derivatives  exists  in 
various  degrees  of  detail  in  the  FASB 
Statement  of  Financial  Accounting 
Standards  ("SFAS"]  No.  12,  "Accounting 
for  Certain  Marketable  Securities", 
SFAS  No.  65,  "Accounting  for  Certain 
Mortgage  Banking  Activities".  SFAS  No. 
80,  "Accoimting  for  Futures  Contracts". 
SFAS  No.  ffl,  "Accoimting  for 
Noorefimdable  Fees  and  Costs 
Associated  with  Originating  or 
Acquiring  Loans  and  Initial  Direct  Costs 
of  Leases",  the  September  20, 1988,  and 
December  21, 1988,  letters  from  the 
FASB  staff  to  the  former  Federal  Hooie 
Loan  Bank  Board  ("Board  "],  the 


American  Institute  of  Certified  Public 
Accountants'  ("AICPA"]  Audit  and 
Accounting  Guide  for  Savings  and  Loan 
Associations,  the  AICPA's  Industry 
Audit  Guide  for  Audits  of  Banks,  the 
April  14, 1989,  letter  from  the  Chief 
Accountant  of  the  Securities  and 
Exchange  Commission  to  the  Chairman 
of  the  Accounting  Standards  Executive 
Committee  of  the  AICPA,  and  various 
consensuses  of  the  FASB's  Emerging 
Issues  Task  Force.  As  stated  in  the 
FASB  staff's  letters  to  the  Board. 
GAAFs  emphasis  on  the  intent  to  hold 
to  maturity  as  a  premise  for  cost 
accounting  is  well  fotmded  within 
existing  GAAP  hterature  promulgated 
by  tfie  FASa  Further.  GAAP  currently 
requires  that  investments  held  for  sale 
are  to  be  recorded  at  the  lower  of  cost  or 
market  and  investments  held  for  trading 
purposes  are  to  be  valued  at  market 

(2]  An  association's  investment 
activities  shall  be  classified  and 
accounted  for  in  accordance  with 
GAAP.  Critical  to  the  proper 
classification  of  and  accounting  for 
securities  as  investments  is  the  intent 
and  ability  of  an  association  to  held  the 
securities  until  maturity.  A  positive 
intent  to  hold  to  maturity,  not  just  a 
current  lack  of  intent  to  dispose,  is 
necessary  for  securities  acquired  to  be 
considered  held  for  investment 
purposes.  Those  associations  whose 
strategies  iiichide  active  asset 
management  would  be  expected  to 
account  for  those  securities  on  a  basis 
other  than  amortized  cost 

(3]  Management  is  responsible  for 
analyzing  the  types,  extent  and  timing  of 
securities  activity  to  ascertain  the 
appropriate  classification  of  and 
accounting  for  securities  transactions  in 
accordance  with  current  GAAP 
literature.  In  supporting  management's 
intent  and  ability  to  hold  securities  until 
maturity,  management  must  docimient 
how  its  sale,  purchase,  and  origination 
activities  support  the  association's 
intent  and  ability  to  hold  securities  until 
maturity.  Independent  accoimtants  must 
obtain  and  evaluate  managements 
documentation  and  analyses  and 
document  their  conclusions  regarding 
management's  compliance  with  GAAP. 
Additionally,  certain  transactions  carry 
a  presumption  of  trading;  see  Section  L 
'Trading  in  the  Investment  Portfolio"  to 
the  Appendix  to  the  Federal  Financial 
Institutions  Examination  Council  policy 
statement  entitled  "Supervisory  Policy 
Statement  on  the  Selection  of  Securities 
Dealers  tmd  Unsuitable  Iirvestment 
Practices"  included  as  an  Appendix  to 
this  Statement  of  PoBcy. 

(i]  Intent  (A]  Sales  intent  The 
necessity  of  analycing  sales  activity  is 


Federal  Register  /  Vol  54.  No.  229  /  Thursday.  November  30.  1989  /  Rules  and  Regulations     49685 


considered  to  be  minimal  since  sales 
activity  will  be  extremely  rare  for 
securities  held  for  Investment  purposes. 
This  does  not  imply  that  an  association 
may  never  sell  securities  from  the 
investment  portfolio.  Significant  events 
that  were  not  reasonably  foreseen  when 
a  security  was  acquired  or  originated 
may  affect  the  association's  intent  and/ 
or  ability  to  hold  a  secririty  until 
maturity,  although  such  Instances  should 
be  extremely  rare.  Where  management's 
strategies  proscribe  the  sales  of 
securities  due  to  changes  in  external 
factors  that  are  reasonably  foreseeable, 
a  positive  intent  to  hold  until  maturity 
will  be  presumed  to  exist  Past  and 
subsequent  management  actions  must 
bear  out  the  presumption.  Accordingly, 
the  reasons  for  sales  of  securities  will 
need  to  be  determined.  Among  the 
factors  to  be  considered  in  analyzing 
sales  activity  include,  but  are  not  limited 
to,  analyses  of: 

(1)  Whether  the  reason  for  the  sale  Is 
consistent  with  the  investment  strategy; 

(2)  The  number  of  sales  transactions 
at  gains  and  at  losses  during  the 
reporting  period; 

(3)  The  relative  volume  of  gross  gains 
and  gross  losses  on  sale  of  securities  as 
percentages  of  net  income  and  equity, 

(4)  The  net  gain  or  loss  from  sales  as  a 
percentage  of  income  and  equity; 

(5)  Tlie  dollar  amount  of  securities 
sold  compared  with  outstanding 
balances  throughout  the  reporting 
period; 

(6)  The  rapidity  of  turnover,  including 
consideration  of  the  average  number  of 
days  securities  are  owned  prior  to  sale; 

(7)  A  trend  indicating  that  sales  of 
securities  transpire  latgely  when  gains 
are  recognized  ("gains  trading"  or  "par 
capping"]: 

(B]  Originations  and  purchases  intent 
The  types  and  extent  of  originations  and 
purchases  shall  also  be  analyzed  for 
intent  to  hold  until  maturity.  Among  the 
factors  to  be  considered  in  analyzing 
origination  and  purchase  activity 
include,  but  are  not  limited  to,  analyses 
of: 

(1)  The  nature  of  securities  (type, 
term,  duration,  yield,  etc.)  originated 
and/or  purchases; 

(2)  The  means  of  financing  the 
acquisition; 

(3)  Trends  Indicating  that  market 
value  is  consistently  below  cost  at  the 
time  of  origination  and/or  purchase. 

(C)  Other  intent  Other  securities 
activities  that  shall  be  considered  when 
reviewing  an  association's  intent  to  hold 
securities  imtil  maturity  include,  but  are 
not  limited  to: 

(1)  The  period  of  time  between  sales 
and  purchases  of  securities; 


(2)  The  method  by  which  sectirities 
are  financed.  The  consistent  funding  of 
securities  via  very  short-term  liabilities 
that  have  not  been  extended  in  duration 
via  interest  rate  swaps,  options,  futures, 
etc.,  may  indicate  that  the  Intent  to  hold 
the  securities  is  short-term  or  that  the 
ability  to  hold  is  in  doubt  and 

(3)  The  reasons  for  an  association's 
securitization  of  loans.  There  are 
numerous  reasons  to  securitize  loans, 
one  being  the  ability  to  raise  debt  at 
lower  cost  when  collateralized  by 
mortgage-backed  securities. 
Securitization  does  not  automatically 
portend  sale  or  trade  accounting; 
however,  the  extent  of  securitization 
should  be  considered  in  light  of  an 
association's  investment  policy  and 
strategies,  activity  and  hquidity  needs. 

(ii)  Ability  to  hold.  In  supporting  and 
analyzing  an  association's  ability  to 
hold  securities  until  maturity, 
documentation  shall  include,  but  is  not 
limited  to,  analyses  of  the  following: 

(A)  The  availability  of  funding; 

(B)  The  ability  to  meet  margin  calls 
and  overcollateralization  requirements; 
and 

(C)  The  ability  of  the  association  to 
fund  commitments  to  purchase  or 
originate  securities  in  light  of  regulatory 
limitations  (or  the  non-compliance 
therewith),  e.g.,  regulatory  capital 
requirements,  liquidity,  loans-to-one 
borrower  limitations,  equity  risk 
limitations,  growth  limitations, 
investment  authorities,  etc.  In 
determining  whether  an  association's 
pair-off  activity  is  considered  to  be 
investment  activity  (instead  of  trading 
activity),  regulatory  limitations  shall  be 
analyzed  based  upon  gross 
commitments  to  purchase  or  originate 
securities  adjusted  for  anticipated 
prepayments  through  the  period  of 
delivery. 

(e)  Effective  date.  The  requirements 
for  the  establishment  and 
documentation  of  investment  policies 
and  strategies,  management  and  its 
auditors  requirements  to  support  via 
doc\imentation  the  proper  classification 
of  and  accounting  for  its  securities 
activities  in  accordance  with  GAAP  and 
board  of  directors'  reviews  are  effective 
January  1, 1990.  As  authoritative  GAAP 
literature  has  been  in  existence,  the 
Office  would  expect  savings 
associations  to  properly  apply  the 
appropriate  accounting  principles  in 
financial  statements  filed  with  the 
Office  and  the  Office  will  continue  its 
practice  of  challenging  the  reporting  of 
securities  activities  not  properly 
accounted  for  in  accordance  with 
GAAP. 


SS71.20    Paymentfori 

(a)  Payment  by  the  savings 
association.  Paragraph  (b)  of  I  563.170 
of  this  subchapter  provides,  among  other 
things,  that  if  appraisals  of  real  estate 
securing  a  savings  association's  loans 
are  obtained  as  part  of  an  examination 
by  the  Office,  the  cost  of  such  appraisals 
shall  promptly  be  paid  by  the  sa\ings 
association  direct  to  the  appraiser  or 
appraisers.  Failure  to  make  payment  for 
appraisals  as  provided  in  (  563.170  of 
this  subchapter  within  60  days  after 
receipt  of  a  statement  of  the  cost  of  the 
appraisals  approved  by  the  District 
Director  will  be  considered  a  violation 
of  a  regulation  to  which  the  savings 
association  is  subject  within  the 
meaning  of  section  5(d)  of  the  Home 
Owners'  Loan  Act  of  1933.  as  amended. 
and  section  8  of  the  Federal  Deposit 
Insurance  Act  as  amended. 

(b)  Payment  by  the  Office.  In  any 
instance  where  the  cost  of  appraisals 
has  not  been  paid  as  provided  in 
paragraph  (a)  of  this  section,  the  Office 
will  make  such  payment  to  the  appraiser 
or  appraisers  and.  in  turn,  charge  such 
cost  to  the  savings  association  as  part  of 
the  cost  of  examination.  Payment  by  the 
Office  will  not  constitute  correction  by 
the  savings  association  of  the  violation 
of  the  regulation. 

9  571,21    Separate  corporate  existenc*  o( 
•  servic*  corporation. 

(a]  General.  If  a  savings  association 
and  its  service  corporation  fail  to 
maintain  their  separate  corporate 
existence,  a  court,  for  equitable  reasons 
in  an  extreme  situation,  might  hold  the 
savings  association  liable  for  the 
obligations  of  its  service  corporation.  To 
insure  judicial  recognition  of  the 
separate  corporate  existence  of  service 
corporations,  the  savings  association 
and  its  service  corporations  should 
operate  so  that: 

(1)  Their  respective  business 
transactions,  accounts,  and  records  are 
not  intermingled, 

(2)  Each  observes  the  formalities  of 
their  separate  corporate  procedures, 

(3)  Each  is  adequately  financed  as  a 
separate  unit  in  the  light  of  normal 
obligations  reasonably  foreseeable  in  • 
business  of  its  size  and  character, 

(4)  Each  is  held  out  to  the  pubUc  as  a 
separate  enterprise,  and 

(5)  The  savings  association  does  not 
dominate  the  service  corporation  to  the 
extent  that  the  latter  is  treated  as  a  mere 
department  of  the  former. 

In  recommending  such  operating 
practices,  the  Office  is  not  suggesting 
that  a  failure  to  follow  one  or  more  or  all 
of  such  practices  by  a  savings 
association  and  its  service  corporation 
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should  cause  a  court  to  ignore  the 
separate  corporate  existence  of  the 
service  corporation. 

(b)  Operation  of  service  corporations. 
Section  563.37(a)  of  this  subchapter 
requires  that  a  savings  association  and 
its  service  corporations  be  operated  in  a 
manner  which  demonstrates  their 
separate  corporate  existence.  Failure  to 
assure  corporate  separateness  could 
result  in  serious  risk  to  the  savings 
association.  In  monitoring  compliance 
with  §  563.37(a)  of  this  subchapter,  the 
Office  will  look  for  attributes  of 
corporate  separateness  such  as  those 
contained  in  paragraph  (a)  of  this 
section. 

S  571.22    Most  Favored  Lender  status. 

(a)  Under  section  4(g)  of  the  Act 
savings  associations  are  authorized  to 
charge  on  any  loan  an  interest  rate 
equal  to  the  greater  of  one  percentage 
point  above  the  discount  rate  on  ninety 
day  commercial  paper  in  the 
association's  Federal  Reserve  district  or 
"the  rate  allowed  by  the  laws  of  the 
State  •  •  *  where  such  association  is 
located"  whenever  either  of  these  rates 
exceeds  the  rate  the  association  is 
currently  permitted.  The  stated  purpose 
of  this  provision  is  to  provide  savings 
associations  with  competitive  equahty 
with  national  banks.  In  view  of  this 
Congressional  purpose  and  the  judicial 
construction  of  the  phrase  "rate  allowed 
by  the  laws  of  the  State"  in  the  context 
of  the  National  Bank  Act,  it  is  the 
opinion  of  the  Office  that  section  4 
allows  savings  associations  to  charge 
interest  at  a  rate  not  to  exceed  the 
greater  of  either  one  percent  above  the 
Federal  Reserve  ninety-day  discount 
rate  or  the  rate  allowed  to  the  most 
favored  lender  on  the  particular  class  of 
loans  under  State  law  whenever  the 
greater  of  either  of  these  rates  exceeds 
the  rate  the  association  is  permitted  to 
charge  by  State  law. 

(b)  Savings  associations  may  only 
charge  the  preferential  rates  reserved 
for  most  favored  lenders  when  they  are 
making  the  same  type  of  loans  as  the 
most  favored  lender.  Accordingly, 
savings  associations  could  not  charge 
the  maximum  loan  rates  permitted  for 
small  loan  companies  imless  that  loan 
met  the  substantive  state  law 
requirements  as  to  loan  term  amount, 
use  of  proceeds,  identity  of  borrower, 
etc.  Consumer  protections  specifically 
required  in  such  loans  when  made  by 
the  most  favored  lender  would  also  be 
considered  substantive  and  must  be 
included  in  loans  made  by  savings 
associations  which  desire  to  use  most- 
favored-lender  rates. 

(c)  Federal  savings  associations 
would  not  be  required  to  submit  to  state 


most-favored-Iender  restrictions  that  are 
primarily  procedural  or  regulatory  in 
nature.  Such  restrictions  would  include 
licensing,  bonding,  and  reportiiig  to 
State  authorities.  The  degree  to  which 
state-chartered  savings  associations 
must  comply  with  such  restrictions  will 
be  determined  by  their  State 
supervisors. 

S  571.23    Regulatory  capitaL 

(a)  The  term  "regulatory  capital"  is 
defmed  in  S  567.1  of  this  subchapter  to 
mean  the  sum  of  equity  capital  as 
determined  in  accordance  with 
generally  accepted  accounting 
principles,  definitional  capital,  certain 
other  components  of  capital  as  the 
Office  determines  consistent  with  its 
risk  analysis  conventions,  and  risk 
analysis  reporting  forbearances.  To  the 
extent  regulatory  capital  includes 
reserves  (except  specific  or  valuation 
reserves),  the  rules  set  forth  in 
paragraphs  (b)  and  (c)  of  this  S  571.23 
shall  apply. 

(b)  Specific  loss  reserves  required  by 
the  California  Savings  and  Loan 
Commissioner  under  section  7255  of  the 
California  Savings  and  Loan 
Association  Law  are  not  specific 
reserves  within  the  meaning  of  the 
foregoing  exception  clause  unless 
established  in  respect  of  loans  whose 
outstanding  balance  is  in  excess  of  the 
appraised  value  of  the  security  property 
as  determined  by  the  Commissioner. 

(c)  Temporary  designation  of  a  portion 
of  earned  surplus  or  undivided  profits  as 
a  specific  loss  reserve,  and  subsequent 
restoration  to  earned  surplus  or 
undivided  profits,  shall  not  be  deemed 
to  constitute  a  previous  allocation  to 
another  regulatory  capital  account 
within  the  meaning  of  part  567  of  this 
chapter. 

S  571.24    QuideUnes  relating  to 
nondiscrimination  In  lending. 

(a)  General.  Fair  housing  and  equal 
opportunity  in  home  financing  is  a 
policy  of  the  United  States  established 
by  Federal  statutes  and  Presidential 
orders  and  proclamations.  In 
furtherance  of  the  Federal  civil  rights 
laws  and  the  economical  home  financing 
purposes  of  the  statutes  administered  by 
the  Office,  the  Office  has  adopted,  in 
parts  528  and  529  of  this  Chapter, 
nondiscrimination  regulations  that, 
among  other  things,  prohibit  arbitrary 
refusals  to  consider  loan  applications  on 
the  basis  of  the  age  or  location  of  a 
dwelling,  and  prohibit  discrimination 
based  on  race,  color,  religion,  sex, 
handicap,  familial  status  (having  one  or 
more  children  under  the  age  of  18), 
marital  status,  age  (provided  the  person 
has  the  capacity  to  contract],  or  national 


origin  in  fixing  the  amount,  interest  rate, 
duration,  application  procedures, 
collection  or  enforcement  procedures,  or 
other  terms  or  conditions  of  housing 
related  loans.  Such  discrimination  is 
also  prohibited  in  the  purchase  of  loans 
and  securities.  This  section  provides 
supplementary  guidelines  to  aid  savings 
associations  in  developing  and 
implementing  nondiscriminatory  lending 
policies.  Each  savings  association 
should  reexamine  its  underwriting 
standards  at  least  annually  in  order  to 
ensure  equal  opportunity. 

(b)  Loan  underwriting  standards.  The 
basic  purpose  of  the  Office's 
nondiscrimination  regulations  is  to 
require  that  every  applicant  be  given  an 
equal  opportunity  to  obtain  a  loan.  Each 
loan  applicant's  creditworthiness  should 
be  evaluated  on  an  individual  basis 
without  reference  to  presumed 
characteristics  of  a  group.  The  use  of 
lending  standards  which  have  no 
economic  basis  and  which  are 
discriminatory  in  effect  is  a  violation  of 
law  even  in  the  absence  of  an  actual 
intent  to  discriminate.  However,  a 
standard  which  has  a  discriminatory 
effect  is  not  necessarily  improper  if  its    ' 
use  achieves  a  genuine  business  need 
which  cannot  be  achieved  by  means 
which  are  not  discriminatory  in  effect  or 
less  discriminatory  in  effect 

(c)  Discriminatory  practices — (1) 
Discrimination  on  the  basis  of  sex  or 
marital  status.  The  Civil  Rights  Act  of 
1968  and  the  National  Housing  Act 
prohibit  discrimination  in  lending  on  the 
basis  of  sex.  The  Equal  Credit 
Opportunity  Act,  in  addition  to  this 
prohibition,  forbids  discrimination  on 
the  basis  of  marital  status.  Refusing  to 
lend  to,  requiring  higher  standards  of 
creditworthiness  of,  or  imposing 
different  requirements  on,  members  of 
one  sex  or  individuals  of  one  marital 
status,  is  discrimination  based  on  sex  or 
marital  status.  Loan  imderwriting 
decisions  must  be  based  on  an 
applicant's  credit  history  and  present 
and  reasonably  foreseeable  economic 
prospects,  rather  than  on  the  basis  of 
assumptions  regarding  comparative 
differences  in  creditworthiness  between 
married  and  unmarried  individuals,  or 
between  men  and  women. 

(2)  Discrimination  on  the  basis  of 
language.  Requiring  Quency  in  the 
English  language  as  a  prerequisite  for 
obtaining  a  loan  may  be  a 
discriminatory  practice  based  on 
national  origin. 

(3)  Income  of  husbands  and  wives.  A 
practice  of  discounting  all  or  part  of 
either  spouse's  income  where  spouses 
apply  jointly  is  a  violation  of  section  527 
of  the  National  Housing  Act  As  with 
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other  income,  when  spouses  apply 
jointly  for  a  loan,  the  determination  as 
to  whether  a  spouse's  income  qualifies 
for  credit  purposes  should  depend  upon 
a  reasonable  evaluation  of  his  or  her 
past  present  and  reasonably 
foreseeable  economic  circumstances. 
Information  relating  to  child-bearing 
intentions  of  a  couple  or  an  individual 
may  not  be  requested. 

(4)  Supplementary  income.  Lending 
standards  which  consider  as  effective 
only  the  non-overtime  income  of  the 
primary  wage-earner  may  result  in 
discrimination  because  they  do  not  take 
account  of  variations  in  employment 
patterns  among  individuals  and  families. 
The  Office  favors  loan  underwriting 
which  reasonably  evaluates  the  credit 
worthiness  of  each  applicant  based  on  a 
realistic  appraisal  of  his  or  her  own 
past  present  and  foreseeable  economic 
circumstances.  The  determination  as  to 
whether  primary  income  or  additional 
income  qualifies  as  effective  for  credit 
purposes  should  depend  upon  whether 
such  income  may  reasonably  be 
expected  to  continue  through  the  early 
period  of  the  mortgage  risk. 
Automatically  discounting  other  income 
from  bonuses,  overtime,  or  part-time 
employment  will  cause  some  applicants 
to  be  denied  financing  without  a 
realistic  analysis  of  their  credit 
worthiness.  Since  statistics  show  that 
minority  group  members  and  low-  and 
moderate-income  families  rely  more 
often  on  such  supplemental  income,  the 
practice  may  be  racially  discriminatory 
in  effect  as  well  as  artificially 
restrictive  of  opportimities  for  home 
financing. 

(5)  Applicant's  prior  history.  Loan 
decisions  should  be  based  upon  a 
realistic  evaluation  of  all  pertinent 
factors  respecting  an  individual's 
creditworthiness,  without  giving  undue 
weight  to  any  one  factor.  'The  savings 
association  should,  among  other  things, 
take  into  consideration  that: 

(i)  In  some  instances,  past  credit 
difficulties  may  have  resulted  from 
discriminatory  practices; 

(ii)  A  policy  favoring  applicants  who 
previously  owned  homes  may 
perpetuate  prior  discrimination; 

(iii)  A  current  stable  earnings  record 
may  be  the  most  reliable  indicator  of 
credit-worthiness,  and  entitled  to  more 
weight  than  factors  such  as  educational 
level  attained; 

(iv)  )ob  or  residential  changes  may 
indicate  upward  mobility;  and 

(v)  Preferring  applicants  who  have 
done  business  with  the  lender  can 
perpetuate  previous  discriminatory 
pohcies. 

(6)  Income  level  or  racial  composition 
of  area.  Refusing  to  lend  or  lending  on 


less  favorable  terms  in  particular  areas 
because  of  their  racial  composition  is 
unlawful.  Refusing  to  lend,  or  offering 
less  favorable  terms  (such  as  interest 
rate,  downpayment  or  maturity)  to 
applicants  because  of  the  income  level 
in  an  firea  can  discriminate  against 
minority  group  persons. 

(7)  Age  and  location  factors.  Sections 
528.2,  528.2a,  and  528.3  of  this  chapter 
prohibit  loan  denials  based  upon  the  age 
or  location  of  a  dwelling.  These 
restrictions  are  intended  to  prohibit  use 
of  unfounded  or  unsubstantiated 
assumptions  regarding  the  effect  upon 
loan  risk  of  the  age  of  a  dwelling  or  the 
physical  or  economic  characteristics  of 
an  area.  Loan  decisions  should  be  based 
on  the  present  market  value  of  the 
property  offered  as  security  (including 
consideration  of  specific  improvements 
to  be  made  by  the  borrower)  and  the 
likelihood  that  the  property  will  retain 
an  adequate  value  over  the  term  of  the 
loan.  Specific  factors  which  may 
negatively  affect  its  short-range  future 
value  (up  to  3-5  years)  should  be  clearly 
documented.  Factors  which  in  some 
cases  may  cause  the  market  value  of  a 
property  to  decline  are  recent  zoning 
changes  or  a  significant  number  of 
abandoned  homes  in  the  immediate 
vicinity  of  the  property.  However,  not  all 
zoning  changes  will  cause  a  decline  in 
property  values,  and  proximity  to 
abandoned  buildings  may  not  affect  the 
market  value  of  a  property  because  of 
rehabilitation  programs  or  affirmative 
lending  programs,  or  because  the  cause 
of  abandonment  is  unrelated  to  high 
risk.  Proper  underwriting  considerations 
include  the  condition  and  utility  of  the 
improvements,  and  various  physical 
factors  such  as  street  conditions, 
amenities  such  as  parks  and  recreation 
areas,  availability  of  public  utilities  and 
municipal  services,  and  exposure  to 
flooding  and  land  faults.  However, 
arbitrary  decisions  based  on  age  or 
location  are  prohibited,  since  many 
older,  soundly  constructed  homes 
provide  housing  opportunities  which 
may  be  precluded  by  an  arbitrary 
lending  policy. 

(8)  Fair  Housing  Act  (Title  VIII.  Civil 
Rights  Act  of  1968,  as  amended). 
Savings  associations,  must  comply  with 
all  regulations  promulgated  by  the 
Department  of  Housing  and  Urban 
Development  to  implement  the  Fair 
Housing  Act  found  at  24  CFR  100  et 
seq.,  except  that  they  shall  use  the  Equal 
Housing  Lender  logo  and  poster 
prescribed  by  Office  regulations  at  12 
CFR  528.4  and  528.5  rather  than  the 
Equal  Housing  Opportunity  logo  and 
poster  required  by  24  CFR  Parts  109  and 
110. 


(d)  Marketing  practices.  Savings 
associations  should  review  their 
advertising  and  marketing  practices  to 
ensure  that  their  services  are  available 
without  discrimination  to  the  community 
they  serve.  Discrimination  in  lending  is 
not  limited  to  loan  decisions  and 
underwriting  standards;  a  savings 
association  does  not  meet  its  obligations 
to  the  community  or  implement  its  equal 
lending  responsibility  if  its  maii(.eting 
practices  and  business  relationships 
with  developers  and  real  estate  brokers 
improperly  restrict  its  clientele  to 
segments  of  the  community.  A  review  of 
marketing  practices  could  begin  with  an 
examination  of  an  association's  loan 
portfolio  and  applications  to  ascertain 
whether,  in  view  of  the  demographic 
characteristics  and  credit  demands  of 
the  community  in  which  the  institution 
is  located,  it  is  adequately  serving  the 
community  on  a  nondiscriminatory 
basis.  The  Office  will  systematically 
review  marketing  practices  where 
evidence  of  discrimination  in  lending  is 
discovered. 

S  571.25    Accepting  pooled  account*. 

A  savings  association  may  not  pool  or 
participate  in  pooling  funds,  or  solicit  or 
promote  pooled  accounts.  However,  a 
savings  association  is  authorized  to 
accept  pooled  funds  from  existing  or 
potential  accountholders  who  have 
pooled  their  funds  in  order  to  meet  any 
prescribed  minimum  amount  under  this 
Part  or  to  aggregate  $100,000  or  more. 

§571.26    Ctesslflcstion  of  certain  assets. 

This  statement  of  policy  provides 
guidance  in  the  classification  of  assets 
pursuant  to  \  563.180  of  this  subchapter. 
Assets  subject  to  this  classification 
requirement  may  fall  within  more  than 
one  category,  and  a  portion  of  an  asset 
may  remain  unclassified.  Reserves 
established  by  a  savings  association  for 
such  assets  must  t>e  based  on  an 
appraisal  made  in  accordance  writh 
Office  appraisal  standards  and  should 
take  into  consideration  the  availability 
of  compensation  by  private  mortgage 
insurance  when  the  probability  of  full 
insurance  payment  is  substantial. 

(a)  Substandard.  An  asset  classified 
Substandard  must  have  a  well-defined 
weakness  or  weaknesses.  A 
Substandard  asset  is  an  asset 
inadequately  protected  by  the  current 
regulatory  capital  and  paying  capacity 
of  the  obligor  or  pledged  collateral,  if 
any.  It  is  characterized  by  the  distinct 
possibility  that  the  savings  association 
will  sustain  some  loss  if  the  deficiencies 
are  not  corrected.  Weaknesses  are  to  be 
based  upon  objective  evidence.  The 
possibiUty  that  Uquidation  would  not  l>e 
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timely  requires  a  Substandard 
classification  even  if  tiiere  is  little 
likelihood  of  total  loss.  If  the 
deficiencies  are  not  corrected,  the 
savings  association  may  sustain  some 
loss.  Assets  classified  Substandard  may 
exhibit  one  or  more  of  the  following 
characteristics: 

(1)  Collateral  which  is  not  subject  to 
adequate  inspection  and  verification; 

(2)  The  primary  soiuxe  of  repayment 
is  gone  and  the  lending  savings 
association  is  relying  upon  the 
secondary  source; 

(3)  A  loss  does  not  seem  likely,  but 
sufficient  problems  have  arisen  to  cause 
the  savings  association  to  go  to 
abnormal  lengths  to  protect  its  position 
in  order  to  maintain  a  high  probability  of 
repayment; 

(4)  Obligors  are  unable  to  generate 
enough  cash  flow  for  debt  reduction: 

(5)  Deterioration  in  collateral; 

(6)  Flaws  in  documentation,  leaving 
the  lending  savings  association  in  a 
subordinated  or  unsecured  position; 

(7)  With  regard  to  assets  secured  by 
real  estate,  the  appraisal  does  not 
conform  with  Office  appraisal 
standards,  or  the  assumptions 
underlying  the  appraisal  are 
demonstrably  incorrect; 

(8)  Office  examiners  may  also 
consider  the  following  in  determining 
whether  a  Substandard  classification  is 
appropriate: 

(i)  Restructuring  of  loans  regarding 
payment  schedule  or  term,  collateral,  or 
in  any  other  manner  adverse  te  the 
savings  association; 

(ii}  Deterioration  in  the  borrower's 
affairs  sufficient  to  cause  the  savings 
association  to  look  to  the  sale  of 
collateral  for  repayment; 

(iii)  Loans  to  unprofitable  or  under- 
capitalized businesses; 

(iv)  Special  problems  arising  from 
conditions  of  a  given  industry;  or 

(v)  Significant  deterioration  in  market 
conditions. 

It  is  incumbent  upon  the  examiner  to 
avoid  classification  of  sound  assets.  The 
presence  of  one  of  these  factors  does  not 
mandate  that  the  asset  be  classified 
Substandard  if  the  examiner  does  not 
believe  that  the  presence  of  that  factor 
indicates  a  welWefmed  weakness  that 
jeopardizes  the  timely  liquidation  of  the 
asset  or  realization  on  the  collateral,  at 
the  asset's  book  value. 

(b)  Doubtful.  [1]  An  asset  classified 
Doubtful  would  exhibit  discernible  loss 
potential  if  some  loss,  but  not  complete 
loss,  seems  very  likely  but  there  is  still 
sufficient  uncertainty  to  permit  the  asset 
to  remain  on  the  books  at  its  full  value. 
In  addition,  a  Doubtful  classification 
could  reflect  the  fact  that  the  primary 


source  of  repayment  is  gone  and  serious 
doubt  exists  as  to  the  quality  of  the 
secondary  source  of  repayment. 

(2)  The  possibility  of  loss  on  a 
Doubtful  asset  is  high.  but.  because  of 
certain  important  and  reasonably 
specific  pending  factors  which  may 
work  to  the  strengthening  of  the  asset 
its  classification  as  an  estimated  loss  is 
deferred  until  its  more  exact  status  may 
be  determined. 

(3)  A  Doubtful  classification  would 
most  likely  not  be  repeated  at  a 
subsequent  examination  because  there 
should  be  enough  time  to  resolve 
pending  factors  that  may  work  to  the 
strengthening  of  an  asset  If  pending 
events  did  not  occur  and  repayment  was 
deferred  awaiting  new  developments,  a 
Loss  classification  normally  would  be 
warranted.  An  entire  asset  should  not 
be  classified  Doubtful  if  the  probability 
of  a  partial  recovery  is  substantial  (for 
example,  if  there  is  private  mortgage 
insurance  and  the  probability  of  full 
insurance  payment  is  substantial). 

(c)  Loss.  An  asset  classified  Loss  is 
considered  uncollectible  and  of  such 
little  value  that  continuance  as  an  asset 
of  the  savings  association  is  not 
warranted.  A  Loss  classification  does 
not  mean  that  an  asset  does  not  have 
recovery  or  salvage  value,  but  simply 
that  it  is  not  practical  or  desirable  to 
defer  writing  off  or  reserving  all  or  a 
portion  of  a  basically  worthless  asset 
even  though  partial  recovery  may  be 
effected  in  the  future. 

(d)  Effect  of  classification.  (1)  When, 
pursuant  to  S  563.160  of  this  subchapter, 
a  savings  association  has  classified  one 
or  more  assets,  or  portions  thereof, 
Substandard  or  Doubtful,  the  savings 
association  shall  establish  prudent 
general  allowances  for  loan  losses. 
When,  pursuant  to  S  563.160  of  this 
subchapter,  an  examiner  has  classified 
one  or  more  assets,  or  portions  thereof. 
Substandard  or  Doubtful,  and  has 
determined  that  the  existing  valuation 
allowances  are  inadequate,  the  savings 
association  shall  establish  general 
allowances  for  loan  losses  in  an 
appropriate  amount  as  determined  by 
the  examiner. 

(2)  When,  pursuant  to  f  563.160  of  this 
subchapter,  either  a  savings  association 
or  an  examiner  has  classified  one  or 
more  assets  or  portions  thereof  Loss,  the 
savings  association  shall  estabhsh 
specific  allowances  for  loan  losses  in 
the  amount  of  100  percent  of  the  portion 
of  the  asset(s]  classified  Loss,  or  charge 
off  such  amount 

(3)  Allowances  provided  on  classified 
assets  should  be  established  consistent 
with  Generally  Accepted  Accounting 
Principles.  Asset  evaluations  (and  the 
corresponding  allowances]  that  are 


consistent  with  the  practice  of  the 
Federal  banking  agencies  may  be  used 
for  supervisory  purposes. 

S  571.27    Appraisal  pollciM  and  practiCM 
of  savings  associations  and  s«rvic« 
corporations. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  offer  to  the  management  of 
savings  associations  and  service 
corporations  the  Office's  views  on 
appraisal  policies  and  practices  that 
comport  with  principles  of  safety  and 
soundness.  This  section  is  intended  as 
guidance.  It  is  not  prescriptive,  nor  does 
it  have  the  force  and  effect  of  law. 
Therefore,  savings  associations  and 
service  corporations  may  adopt 
appraisal  standards  different  from  those 
set  forth  in  this  section  and  still  be 
consistent  with  the  principles  of  safety 
and  soundness  required  by  S  563.170. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Management  shall  have  the 
meaning  given  in  S  563.171(b)(1)  of  this 
subchapter. 

(2)  Market  value  shall  have  the 
meaning  given  in  9  563.171(b)(2)  of  this 
subchapter. 

(3)  Market  value  as  is  on  appraisal 
date  means  an  estimate  of  the  market 
value  of  a  property  in  the  condition 
observed  upon  inspection  and  as  it 
physically  and  legally  exists  without 
hypothetical  conditions,  assumptions,  or 
qualifications  as  of  the  date  the 
appraisal  is  prepared; 

(4)  Market  value  as  if  complete  on 
appraisal  date  means  the  market  value 
of  a  property  with  all  proposed 
construction,  conversion,  or 
rehabilitation  hypothetically  completed, 
or  under  other  specified  hypothetical 
conditions  as  of  the  date  of  the 
appraisal.  With  regard  to  properties 
wherein  anticipated  market  conditions 
indicate  that  stabilized  occupancy  is  not 
likely  as  of  the  date  of  completion,  this 
estimate  of  value  shall  reflect  the 
market  value  of  the  property  as  if 
complete  and  prepared  for  occupancy 
by  tenants; 

(5)  Prospective  future  value  upon 
completion  of  construction  means  the 
prospective  future  value  of  a  property  on 
the  date  that  construction  is  completed, 
based  upon  market  conditions  forecast 
to  exist  as  of  that  completion  date; 

(6)  Prospective  future  value  upon 
reaching  stabilized  occupancy  means 
the  prospective  future  value  of  a 
property  at  a  point  in  time  when  all 
improvements  have  been  physically 
constructed  and  the  property  has  been 
leased  to  its  optimum  level  of  long  term 
occupancy. 
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(c)  Af^raiaal  management 
Management  is  obligated  by  regulation 
to  take  reasonable  steps  to  ensure  that 
all  appraisals  used  to  support  credit  and 
investment  decisions  report  accurate 
values  upon  which  to  base  lending 
decisicms.  Acceptable  appraisals  may 
include  the  following  features: 

(1)  Management  should  provide 
appraisers  with  a  letter  of  engagement 
that  contains  a  legal  description  of  the 
property,  the  interest  to  be  appraised, 
the  different  value  estimates  requested, 
copies  of  the  savings  association's 
written  guidelines,  and  a  copy  of  the 
Office's  rule,  if  the  rules  requirements 
are  not  specifically  included  within  the 
savings  association's  appraisal  policies. 
Management  should  attach  to  the  letter 
of  engagement  information  pertinent  to 
the  property  that  is  necessary  to  comply 
with  these  requirements  to  the  extent 
that  this  information  is  available.  Such 
information  should  Include,  but  is  not 
limited  to.  financing  data,  leases, 

fturchase  agreements,  and  profit  and 
088  statements  of  the  seciirity  property; 

(2)  Appraisals  should  be  si^ficiently 
current  to  reduce  the  likelihood  that 
material  changes  in  actual  market 
conditions  may  have  occurred  by  the 
time  the  loan  or  investment  decision  is 
made; 

(3)  Appraisals  should  reflect  the 
market  value  of  the  rights  in  real 
property  offered  as  security  or  as  part  of 
tiie  transaction.  All  otiier  values  or 
interests  appraised  should  be  clearly 
labeled  and  segregated.  e.g.,  value  of 
chattels,  value  of  financing  terms, 
business  value,  furnishings,  fixtures,  and 
equipment  value; 

(4)  Appraisals  should  report  the  cost 
income,  and  sales  comparison 
approaches  to  market  value  unless  the 
appraiser  fully  explains  and  supports 
the  rationale  for  eliminating  one  or  more 
approaches  to  such  value; 

(5)  Appraisers  should  analyze  and 
report  in  reasonable  detail: 

(i)  Any  current  agreement  of  sale, 
option,  or  listing  of  the  property  being 
appraised  if  such  information  is 
available  to  the  appraiser  in  the  normal 
couise  of  business; 

(ii)  A  history  of  comparable  sales  used 
when  the  comparable  sales  properties 
have  been  sold  several  times  during  a 
brief  period  of  time  or  when  prices  of 
comparable  properties  have  been 
increasing  or  decreasing  at  a  rate  that  is 
not  typical  for  the  local  real  estate 
market  Such  sales  analysis  should 
cover  the  time  period  of  the  multiple 
transactions  and  address  artificially 
altered  sales  prices; 

(6)  An  appraisal  of  a  proposed  project 
improvement  or  change  in  use  should 
be  based  upon  the  most  recent  plans . 


and  specifications.  If  material  changes 
in  the  plans  and  specifications  could 
significantly  reduce  the  estimated 
collateral  value  after  a  loan  or 
investment  decision  has  been  made, 
management  should  take  steps  to  ensure 
that  a  current  estimate  of  value  is 
established  based  on  the  final  plans  and 
specifications  for  the  project.  "This  may 
be  satisfied  by  having  the  original 
appraiser  recertify  his  value  or  by 
obtaining  a  new  appraisal  based  on  the 
final  plans  and  specifications; 

(7)  Appraisal  reports  should  contain  a 
properly  supported  estimate  of  the 
highest  and  best  use  of  the  property 
appraised  that  is  consistent  with  the 
definition  of  market  value  set  forth  in 
paragraph  (b)(2)  of  this  sectioiL  Such 
estimate  should  be  prepared  whether  or 
not  the  proposed  use  of  the  property  is 
in  fact  the  highest  and  best  use.  This 
highest  and  best  use  estimate  should 
consider  the  effect  on  use  and  value  of 
such  factors  as  existing  land  use 
regulations,  reasonably  probable 
modifications  of  land  use  regulations, 
economic  demand  and  supply,  physical 
adaptability  of  the  property, 
documentable  property  value  trends, 
and  optimal  usage  of  the  property.  In 
addition,  the  appraisal  should  consider 
the  effect  on  the  property  being 
appraised  of  anticipated  public  or 
private  improvements,  located  on  or  off 
the  site,  to  the  extent  that  market 
actions  reflect  such  anticipated 
improvements  as  of  the  appraisal  date. 
Where  appropriate,  and  in  all  cases 
involving  proposed  construction, 
development  or  changes  in  use,  the 
appraiser  should  specifically  address, 
consider,  and  support  the  anticipated 
economic  feasibility  and  cite  all 
significant  market  data  used  in 
developing  his  conclusions.  Such 
analyses  should  be  presented  in 
sufficient  detail  to  support  the 
appraiser's  forecast  of  the  probable 
success  of  the  proposed  use  and  should 
indicate  whether  this  is  in  fact  the 
highest  and  best  use  of  the  project 
Moreover,  if  a  market  or  economic 
feasibility  study  is  prepared  by  someone 
other  than  the  appraiser,  the  appraiser 
should  set  forth  the  reasoning  and 
rationale  for  accepting  or  rejecting  that 
study,  or  any  portion  thereof, 

(8)  Appraisals  on  all  properties  should 
report  an  estimate  of  "market  value  as  is 
on  appraisal  date"  as  that  term  is 
defmed  in  paragraph  (b)(3)  of  this 
section. 

(9)  Appraisals  on  all  properties 
wherein  a  portion  of  the  overall  real 
property  rights  or  physical  assets  would 
typically  be  sold  to  their  ultimate  users 
over  a  future  time  period  should  report 
the  following  estimates  of  value: 
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(i)  Ivlarket  value  as  is  on  appraisal 
date"  as  defined  in  paragraph  (b)(3)  of 
this  section; 

(ii)  Iklarket  value  as  if  complete  on 
appraisal  date"  as  defined  in  paragraph 
(b)(4)  of  this  section:  and 

(iii)  "Prospective  future  value  upon 
completion  of  construction"  as  defined 
in  paragraph  (b][5]  of  this  section. 

Valuations  involving  such  properties 
must  fully  reflect  all  appropriate 
deductions  and  discounts  as  well  as  the 
anticipated  cash  flows  to  be  derived 
from  the  disposition  of  the  asset  over 
time.  Appropriate  deductions  and 
discounts  are  considered  to  be  those 
that  reflect  all  expenses  associated  with 
the  disposition  of  the  real  property  as 
well  as  the  cost  of  capital  and 
entrepreneurial  profit 

(10)  Appraisals  on  all  properties  for 
which  anticipated  market  conditions 
indicate  stabilized  occupancy  is  not 
likely  as  of  the  date  of  completion 
should  report  the  following  estimates  of 
value: 

(i)  "Market  value  as  is  on  appraisal 
date"  as  defined  in  paragraph  (b)(3)  of 
this  section: 

(ii)  "Market  value  as  if  complete  on 
appraisal  date"  as  defined  in  paragraph 
(b)(4)  of  this  section; 

(iii)  "Prospective  future  value  upon 
completion  of  construction"  as  defined 
in  paragraph  (b)(5)  of  this  section;  and 

(iv)  "Prospective  future  value  upon 
reaching  stabilized  occupancy  on  the 
date  of  stabilization"  as  defined  in 
paragraph  (b)(6)  of  this  section. 
Such  valuations  should  fully  reflect  the 
anticipated  pattern  of  income  and 
pertinent  operating  expenses  during  the 
absorption  period  as  well  as  the  impact 
upon  the  value  estimates  of  rental  and 
other  concessions; 

(11)  Appraisals  should  reflect  in  the 
valuation  of  fractional  interests  in  the 
real  estate,  the  accepted  premise  that  it 
is  inappropriate  to  arrive  at  the  value  of 
the  whole  by  simply  summing  the 
fractional  interests.  Similarly,  it  is  also 
inappropriate  to  arrive,  without  market 
support  at  the  value  of  a  fractional 
interest  in  the  real  estate  by  merely 
subdividing  the  value  of  die  whole  into 
proportional  parts.  All  analyses 
involving  fractional  interests  in  the  real 
estate,  where  the  combined  value  of  all 
interests  on  estates  is  not  reported, 
should  establish  with  market  evidence 
whether  the  terms  and  conditions  of  the 
agreement  creating  the  estate  or 
fractional  interest  reflect  market  rates 
and  terms. 

(d)  Appraisal  content  The  content  of 
ead)  apprais&l  accepted  by  an 
association  should  follow  generally 
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accepted  and  established  appraisal 
practices.  Specifically,  each  appraisal 
should: 

(1)  Contain  reasonable  supporting 
documentation,  with  no  pertinent 
information  withheld,  and  not 
misleading  so  that  when  read  by  any 
third  party,  the  appraiser's  logic 
reasoning,  judgment,  and  analysis  in 
arriving  at  a  final  conclusion  indicate  to 
the  reader  the  reasonableness  of  the 
market  value  reported; 

(2)  Unequivocally  identify,  by  legal 
description  or  otherwise,  the  real  estate 
being  appraised  as  this  information  is 
provided  to  the  appraiser  by 
management  (management  is  obliged  to 
ensure,  prior  to  funding,  that  the 
appraised  real  estate  is  described  in  a 
manner  consistent  with  the  description 
found  in  the  association's  evidence  of 
debt  or  encimibrance); 

(3)  Identify  the  property  rights  being 
appraised: 

(4)  Describe  all  salient  features  of  the 
property  being  appraised; 

(5)  State  that  the  purpose  of  the 
appraisal  is  to  estimate  market  value  as 
defined  in  paragraph  (b)(2)  of  this 
section; 

(6)  Set  forth  the  effective  date(9)  of  the 
value  conclu8ion(8)  and  the  date  of  the 
report; 

(7)  Set  forth  the  appraisal  procedures 
followed  and  the  data  considered  that 
support  the  reasoning,  analyses, 
adjustments,  opinions,  and  conclusions 
(including  highest  and  best  use)  arrived 
at  by  the  appraiser 

(8)  As  it  relates  to  sales  comparable 
data  analysis,  be  presented  so  that: 

(i)  It  contains  descriptive  information 
presented  with  sufficient  detaU  to 
deinonstrate  that  the  transactions  were 
conducted  under  the  terms  and 
conditions  of  the  definition  of  value 
being  estimated,  or  have  been  adjusted 
to  meet  such  conditions;  have  ■  highest 
and  best  use  equivalent  to  the  best  use 
of  the  subject  property';  and  that  the 
selected  properties  are  physically  and 
economically  comparable  to  the  subject 
property;  and 

(ii)  It  includes  a  presentation  and 
explanation  of  adjustmerits  used  in  the 
analysis  together  with  appropriate 
market  support. 

(9)  Contain  a  summary  of  actual 
annual  operating  statements  for  existing 
income-producing  properties  made 
available  to  the  appraiser  by  the  lender 
and/ or  borrower,  together  with  a 
supported  forecast  of  the  most  Hkely 
fut\ire  financial  performance.  If  the 
appraiser  is  told  that  actual  operating 
statements  are  unavailable,  the 
appraiser  should  so  indicate.  The 
appraiser  should  report  current  rents 
and  current  vacancies; 


(10)  Set  forth  all  material  asstimptions 
and  limiting  conditions  that  affect  the 
analyses,  opinions,  and  conclusions  in 
the  report.  Such  assumptions  and 
limiting  conditions  may  not  result  in 
either  a  non-market  value  estimate  or 
one  so  limited  in  scope  that  the  final 
product  will  not  represent  a  complete 
appraisal.  A  summary  of  all  such 
assumptions  and  limiting  conditions 
shall  be  presented  in  one  separate 
section  within  the  appraisal; 

(11)  Include  in  the  appraiser's 
certification: 

(i)  A  statement  that  the  appraiser  has 
no  present  or  prospective  interest  in 
either  the  property  being  appraised  or 
with  the  parties  involved; 

(ii)  A  statement  indicating  whether  or 
not  the  appraiser  made  a  personal 
inspection  of  the  subject  property;  and 

(iii)  A  statement  indicating  that  to  the 
best  of  the  appraiser's  abihty,  the 
analyses,  opinions,  and  conclusions 
were  developed  and  the  report  was 
prepared  in  accordance  with  the 
appraisal  standards  of  the  savings 
association. 

PART  574— ACQUISITION  OF 
CONTROL  OF  SAVINGS 
ASSOCIATIONS 

574.1  Scope  of  pail 

574.2  Definitions. 

574.3  AcquiiitioD  of  control  of  savings 
associationB. 

574.4  Control. 

574.5  Certifications  of  ownership  and  other 
reports. 

574.6  Procadural  requirements. 

574.7  Determination  by  the  Office. 
S74S    Qualified  stock  iasoances  by 

undercapitalized  uvingi  ■•sociations  or 

holding  companies. 
574.9    Delegations  of  authority. 
574.100    Rebuttal  of  control  agreement. 

Authority:  Sec.  10,  as  added  by  tec  301, 103 
Stat.  318  (12  U.S.C  14e7a;  sec.  2(7],  64  StaL 
876.  as  amended  (12  U.S.C.  1817). 

5574.1  Scop*  Of  part. 

The  purpose  of  this  part  is  to 
implement  the  provisions  of  the  Change 
in  Bank  Control  Act  12  U.S.C.  181 7(j) 
("Control  Act"),  and  the  Savings  and 
Loan  Holding  Company  Act,  12  U.S.C. 
l467a  ("Holding  Company  Act"),  relating 
to  acquisitions  and  changes  in  control  of 
savings  associations  that  are  organized 
in  stock  form  and  holding  companies 
thereof. 

9574.2  Dafinltiona. 

As  used  in  this  part  and  in  the  forms 
under  this  part  the  following  definitions 
apply,  unless  the  context  otherwise 
requires: 

(a)  "Acquire"  when  used  in 
connection  with  the  acquisition  of  stock 


of  a  savings  association  means 
obtaining  ownership,  control,  power  to 
vote,  or  sole  power  of  disposition  of 
stock,  directly  or  indirectly  or  through 
one  or  more  transactions  or  subsidiaries, 
throu^  purchase,  assignment  transfer, 
exchange,  succession,  or  other  means, 
including: 

(1)  An  increase  in  percentage 
ownership  resulting  from  a  redemption, 
repurchase,  reverse  stock  split  or  a 
similar  transaction  involving  other 
securities  of  the  same  class,  and 

(2)  The  acquisition  of  stock  by  a  group 
of  persons  and/or  companies  acting  in 
concert  which  shall  be  deemed  to  occiir 
upon  formation  of  such  group:  Provided, 
liiat  an  investment  advisor  shall  not  be 
deemed  to  acquire  the  voting  stock  of  its 
advisee  if  the  advisor 

(i)  Votes  the  stock  only  upon 
instruction  from  the  beneficial  owner, 
and 

(ii)  Does  not  provide  the  beneficial 
owner  with  advice  concerning  the  voting 
of  such  stock. 

(b)  Acquiror  means  a  person  or 
company. 

(c)  Acting  in  concert  means: 

(1)  Knowing  participation  in  a  joint 
activity  or  interdependent  conscious 
parallel  action  towards  a  common  goal 
whether  or  not  pursuant  to  on  express 
agreement,  or 

(2)  A  rx)mbination  or  pooling  of  voting 
or  other  interests  in  the  securities  of  an 
issuer  for  a  common  purpose  pursuant  to 
any  contract  understanding, 
relationship,  agreement  or  other 
arrangement,  whether  written  or 
otherwise. 

(3)  A  person  or  company  which  acts  in 
concert  with  another  person  or  company 
("otlwr  party")  shall  also  be  deemed  to 
be  acting  in  concert  with  any  person  or 
company  who  is  also  acting  in  concert 
with  that  other  party,  except  that  any 
tax-qualified  employee  stock  benefit 
plan  as  defined  in  (  563b.2(a)(39)  will 
not  be  deemed  to  be  acting  in  concert 
with  its  trustee  or  a  person  who  serves 
in  a  similar  capacity  solely  for  the 
purpose  of  determining  whether  stock 
held  by  the  trustee  and  stock  held  by  the 
plan  will  be  aggregated. 

(dl  Aff'diate  means  any  person  or 
company  which  controls,  is  controlled 
by  or  is  under  common  control  with  a 
person,  savings  association  or  company. 

(e)  S/F  means  the  Bank  Insurance 
Fund,  as  established  by  the  Federal 
Deposit  Insurance  Act  12  U.S.C  1811  et 
seq. 

(f)  Company  means  any  corporation, 
partnership,  trust  associaUon,  joint 
venture,  pool,  syndicate,  unincorporated 
organization,  joint-stock  company  or 
similar  organization,  as  defined  in 
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paragraph  (r)  of  this  section;  but  a 
company  does  not  include: 

(1)  The  Federal  Deposit  Insurance 
Corporation,  the  Resolution  Trust 
Corporation,  the  Office  of  Thrift 
Supervision,  or  any  Federal  Home  Loan 
Bank,  or 

(2)  Any  company  the  majority  of 
shares  of  which  is  owmed  by: 

(i)  The  United  States  or  any  SUte, 
(ii)  An  officer  of  the  United  States  or 
any  State  in  his  or  her  official  capacity, 
or 

(iii)  An  instrumentality  of  the  United 
States  or  any  State. 

(g)  Controlling  shareholder  means  any 
person  who  directly  or  indirectly  or 
acting  in  concert  with  one  or  more 
persons  or  companies,  or  together  with 
members  of  his  or  her  immediate  family, 
owns,  controls,  or  holds  with  power  to 
vote  10  percent  or  more  of  the  voting 
stock  of  a  company  or  controls  in  any 
manner  the  election  or  appointment  of  a 
majority  of  the  company's  board  of 
directors. 

(h)  Director  means  the  Director  of  the 
Office  of  Thrift  Supervision. 

(i)  District  Director  means  the  senior 
representative  of  the  Director  for  all 
matters  dealing  with  examination  and 
supervision  of  savings  associations  In 
the  District  in  which  the  savings 
association  with  respect  to  which  an 
apphcation  or  other  document  is  being 
filed  pursuant  to  this  part  has  its  home 
office. 

(j)  Immediate  family  means  a  person's 
spouse,  father,  mother,  children, 
brothers,  sisters  and  grandchildren:  the 
father,  mother,  brothers,  and  sisters  of 
the  person's  spouse;  and  the  spouse  of 
the  person's  child,  brother  or  sister. 

(k)  Management  official  means  any 
president  chief  executive  officer,  chief 
operating  officer,  vice  president 
director,  partner,  or  trustee,  or  any  other 
person  who  performs  or  has  a 
representative  or  nominee  performing 
similar  policymaking  functions, 
including  executive  officers  of  principal 
business  units  or  divisions  or 
subsidiaries  who  perform  policymaking 
functions,  for  a  savings  association  or  a 
company,  whether  or  not  incorporated. 
(1)  Office  means  the  Office  of  Thrift 
Supervision. 

(m)  Person  means  an  individual  or  a 
group  of  individuals  acting  in  concert 
who  do  not  constitute  a  "company"  as 
defined  in  paragraph  (f)  of  this  section, 
(n)  Repealed  Control  Act  means  the 
Change  in  Savings  and  Loan  Control 
Act  12  U.S.C  1730(q).  as  in  effect 
Immediately  prior  to  its  repeal  by  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989. 
(o)  SAIF  means  the  Savings 
Association  Insurance  Fund,  as 


established  by  the  Federal  Deposit 
Insurance  Act  12  U.S.C.  1811et  seq. 
(p)  Savings  Association  means  a 
Federal  savings  and  loan  association  or 
a  Federal  savings  bank  chartered  imder 
section  5  of  the  Home  Owners'  Loan 
Act  a  building  and  loan,  savings  and 
loan  or  homestead  association  or  a 
cooperative  bank  (other  than  a 
cooperative  bank  described  in  12  U.S.C 
1813(a)(2))  the  deposits  of  which  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  and  any 
corporation  (other  than  a  bank)  the 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
that  the  Office  and  the  Federal  Deposit 
Insurance  Corporation  jointly  determine 
to  be  operating  in  substantially  the  same 
maimer  as  a  savings  association,  and 
shall  include  any  savings  bank  or  any 
cooperative  bank  which  is  deemed  by 
the  Office  to  be  a  savings  association 
under  12  U.S.C.  1467a(l).  and  any 
savings  and  loan  holding  company  as 
defined  in  paragraph  (q)  of  this  section. 

(q)  Savings  and  loan  holding  company 
means  any  company  that  directly  or 
Indirectly  controls  a  savings  association, 
but  does  not  include: 

(1)  Any  company  by  virtue  of  its 
ownership  or  control  of  voting  stock  of  a 
savings  association  acquired  in 
connection  with  the  underwriting  of 
securities  if  such  stock  is  held  only  for 
such  period  of  time  (not  exceeding  120 
days  unless  extended  by  the  Office)  as 
will  permit  the  sale  thereof  on  a 
reasonable  basis;  and 

(2)  Any  trust  (other  than  a  pension, 
profit-sharing,  stockholders',  voting,  or 
business  trust)  which  controls  a  savings 
association  if  such  trust  by  its  terms 
must  terminate  within  25  years  or  not 
later  than  21  years  and  10  months  after 
the  death  of  individuals  Uving  on  the 
effective  date  of  the  trust  and: 

(i)  Was  in  existence  and  in  control  of 
a  savings  association  on  June  26, 1967. 
or 
(ii)  Is  a  testamentary  trust 
(r)  Similar  organization  for  purposes 
of  paragraph  (f)  of  this  section  means  a 
combination  of  parties  with  the 
potential  for  or  practical  likelihood  of 
continuing  rather  than  temporary 
existence,  where  the  parties  thereto 
have  knowingly  and  voluntarily 
associated  for  a  common  purpose 
pursuant  to  identifiable  and  binding 
relationships  which  govern  the  parties 
with  respect  to  either 

(1)  The  transferability  and  voting  of 
any  stock  or  other  indicia  of 
participation  in  another  entity,  or 

(2)  Achievement  of  a  common  or 
shared  objective,  such  as  to  collectively 
manage  or  control  another  entity. 


(s)  Stock  means  common  or  preferred 
stock,  general  or  limited  partnership 
shares  or  interests,  or  similar  interests, 
(t)  Uninsured  institution  means  any 
financial  institution  the  deposits  of 
which  are  not  insured  by  the  Federal 
Deposit  Insurance  Corpora tioiL 

(u)(l)  Voting  stock  means  common  or 
preferred  stodc  general  or  limited 
partnership  shares  or  interests,  or 
similar  interests  if  the  shares  or 
interests,  by  statute,  charter  or  in  any 
manner,  entitle  the  holder 

(i)  To  vote  for  or  to  select  directors, 
trustees,  or  partners  (or  persons 
exercising  similar  functions  of  the 
issuing  savings  association  or  company); 
or 

(ii)  To  vote  or  to  direct  the  conduct  of 
the  operations  or  other  significant 
policies  of  the  issuer. 

(2)  Notwithstanding  anything  in 
paragraph  (u)(l)  of  this  section, 
preferred  stock,  limited  partnership 
shares  or  interests,  or  similar  interests 
are  not  "voting  stock"  if: 

(i)  Voting  rights  associated  with  the 
stock,  shares  or  interests  are  limited 
solely  to  the  type  customarily  provided 
by  statute  with  regard  to  matters  that 
would  significantly  and  adversely  affect 
the  rights  or  preference  of  the  stock, 
security  or  other  Interest  such  as  the 
issuance  of  additional  amounts  or 
classes  of  senior  securities,  the 
modification  of  the  terms  of  the  stock, 
security  or  interest  the  dissolution  of 
the  issuer,  or  the  payment  of  dividends 
by  the  issuer  when  preferred  dividends 
are  in  arrears; 

(ii)  The  stock,  shares  or  interests 
represent  an  essentially  passive 
investment  or  financing  device  and  do 
not  otherwise  provide  the  holder  with 
control  over  the  issuer  and 

(iii)  The  stock,  shares  or  interests  do 
not  at  the  time  entitle  the  holder,  by 
statute,  diarter.  or  otherwise,  to  select 
or  to  vote  for  the  selection  of  directors, 
trustees,  or  partners  (or  persons 
exercising  similar  functions)  of  the 
issuer; 

(3)  Notwithstanding  anything  in 
paragraphs  (u)(l)  and  (u)(2)  of  this 
section,  "voting  stock"  shall  be  deemed 
to  include  stock  and  other  securities 
that  upon  transfer  or  otherwise,  are 
convertible  into  voting  stock  or 
exercisable  to  acquire  voting  stock 
where  the  holder  of  the  stock. 
convertible  security  or  right  to  acquire 
voting  stock  has  the  preponderant 
economic  risk  in  the  underlying  voting 
stock.  Securities  immediately 
convertible  into  voting  stock  at  the 
option  of  the  holder  without  payment  of 
additional  consideration  shall  be 
deemed  to  constitute  the  voting  stock 
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into  which  they  are  convertible;  other 
convertible  securities  and  rights  to 
acquire  voting  stock  shall  not  be 
deemed  to  vest  the  holder  with  the 
preponderant  economic  risk  in  the 
underlying  voting  stock  if  the  holder  has 
paid  less  than  50  percent  of  the 
consideration  required  to  directly 
acquire  the  voting  stock  and  has  no 
other  economic  interest  in  the 
underlying  voting  stock.  For  purposes  of 
calculating  the  percentage  of  voting 
stock  held  by  a  particular  acquiror, 
stock  or  other  seairities  convertible  into 
voting  stock  or  exercisable  to  acquire 
voting  stock  which  are  deemed  voting 
stock  under  this  paragraph  (u)(3)  shall 
be  included  in  calculating  the  amount  of 
voting  stock  held  by  the  acquiror  and 
the  total  amount  of  stock  outstanding 
only  to  the  extent  of  the  voting  stock 
obtainable  by  such  acquiror  by  such 
conversion  or  exercise  of  rights. 

i  574.3    AcquWtlon  of  control  of  savings 
associations. 

(a)  Acquisition  by  a  company  or 
certain  persons.  Unless  a  transaction  is 
exempt  under  paragraph  [c]  of  this 
section,  or  exempt  from  prior  approval 
under  paragraph  (d]  of  this  section,  no 
company  or  any  director  or  officer  of  a 
savings  and  loan  holding  company,  or 
any  individual  who  owns,  controls,  or 
holds  with  power  to  vote  (or  holds 
proxies  representing]  mors  than  25 
percent  of  the  voting  stock  of  a  savings 
and  loan  holding  company,  shall  acquire 
control,  as  defined  in  S  574.4  (a]  and  (b) 
of  this  part,  of  a  savings  association 
except  upon  receipt  of  the  written 
approval  of  the  Office. 

(b)  Acquisition  by  a  person.  Unless  a 
transaction  is  exempt  under  paragraph 
(c)  of  this  section,  or  exempt  from  prior 
notice  under  paragraph  (d)  of  this 
section,  no  person  (other  than  certain 
persons  affiliated  with  a  savings  and 
loan  holding  company  who  are  subject 
to  {  574.3(a),  above),  shall  acquire 
control,  as  defined  in  (  574.4  (a)  and  (b) 
of  this  part  of  a  savings  association 
until  written  notice  has  been  provided  to 
the  Office  and  (1)  the  Office  indicates  in 
writing  its  intent  not  to  disapprove  the 
proposed  acquisition  or  (2)  80  days  (or 
such  period  of  time  as  the  Office  may 
specify  if  the  review  period  has  been 
extended  under  $  574.e(c](3]  of  this  part) 
have  passed  since  receipt  of  a  notice 
deemed  sufficient  under  S  574.6(c)(2). 
Notwithstanding  the  forgoing, 
acquisitions  by  persons  by  means  of  a 
merger  with  an  interim  association  are 
not  subject  to  this  part  but  shall  be 
subject  to  approval  under  (  563.22,  and 
either  S  552.13  or  applicable  state  law. 

(c)  Exempt  transactions.  (1)  The 
following  transactions  are  exempt  from 


the  application  requirements  of 
paragraph  (a)  of  this  section: 

(i]  Control  of  a  savings  association 
acquired  by  devise  under  the  terms  of  a 
will  creating  a  trust  which  is  excluded 
from  the  definition  of  savings  and  loan 
holding  company  under  S  574.2(q)  of  this 
part 

(ii)  Control  of  a  savings  association 
acquired  in  connection  with  a 
reorganization  which  involves  solely  the 
acquisition  of  control  of  that  association 
by  a  newly  formed  company  which  is 
controlled  by  the  same  acquirors  that 
controlled  the  savings  association  for 
the  immediately  preceding  three  years, 
and  entails  no  other  transactions,  such 
as  an  assumption  of  the  acquirors'  debt 
by  the  newly  formed  company: 
Provided  That  the  acquirors  have  filed 
an  H-(e)4  notification  as  provided  in 
I  574.6  of  this  pari  and  the  chief  Counsel 
or  his  or  her  delegate  does  not  object  to 
the  acquisition  within  30  days  of  the 
filing  date; 

(iii)  Control  of  a  savings  association 
acquired  solely  as  a  result  of  (A)  a 
pledge  or  hypothecation  of  stock  to 
secure  a  loan  contracted  for  in  good 
faith  or  (B)  the  liquidation  of  a  loan 
contracted  for  in  good  faith,  in  either 
case  where  such  loan  was  made  in  the 
ordinary  course  of  the  business  of  the 
lender  Provided,  further.  That 
acquisition  of  control  pursuant  to  such 
pledge,  hypothecation  or  liquidation  is 
reported  to  the  Office  within  30  days, 
and  Provided,  further,  That  the  acquiror 
shall  not  retain  such  control  for  more 
than  one  year  from  the  date  on  which 
such  control  was  acquired;  however,  the 
Office  may,  upon  appUcation  by  an 
acquiror,  extend  such  one-year  period 
from  year  to  year,  for  an  additional 
period  of  time  not  exceeding  three  years, 
if  the  Office  finds  such  extension  is 
warranted  and  would  not  be  detrimental 
to  the  pubhc  interest 

(iv)  Control  of  a  savings  association 
acquired  through  a  percentage  increase 
in  stock  ownership  following  a  pro  rata 
stock  dividend  or  stock  spUt  If  the 
proportional  interests  of  the  recipients 
remain  substantially  the  same: 

(v)  Acquisition  of  additional  stock 
after  approval  under  i  574.7  of  this  part 
or  any  predecessor  provision,  has  been 
received:  Provided,  That  such 
acquisition  is  consistent  with  any 
conditions  imposed  in  connection  with 
such  approval  and  with  the 
representations  made  by  the  acquiror  in 
its  application; 

(vi)  Acquisitions  of  up  to  twenty-five 
percent  (25%)  of  a  class  of  stock  by  a 
tax-qualified  employee  stock  benefit 
plan  as  defined  in  |  Se3b.2(a)(39):  and 


(vii)  Acquisitions  of  up  to  15  percent 
of  the  voting  stock  of  any  savings 
association  by  a  savings  and  loan 
holding  company  (other  than  a  bank 
holding  company]  in  connection  with  a 
qualified  stock  issuance  if  such 
acquisition  is  approved  by  the  Office 
pursuant  to  S  574.8(a]. 

(2)  The  following  transactions  are 
exempt  from  the  notice  requirements  of 
paragraph  (b)  of  this  section: 

(i)  Transactions  which  are  exempt 
pursuant  to  paragraphs  (c](l](iii), 
{c](l)(iv]  and  (c)(l](v]  of  this  section; 

(ii)  Transactions  for  which  approval  Is 
required  under  paragraph  (a)  of  this 
section; 

(iii)  Transactions  for  which  approval 
is  required  under  Pari  546  or  i  552.13 
and  S  563.22  of  this  chapten 

(iv)  Acquisition  of  additional  stock  of 
a  savings  association  by  any  person 
who: 

(A)  Has  held  power  to  vote  25  percent 
or  more  of  any  class  of  voting  stock  in 
such  Bssociation  continuously  since 
March  9, 1979;  or 

(B)  Has  maintained  control  of  the 
savings  association  continuously  since 
acquiring  control  in  compliance  with  the 
Control  Act  (or  the  Repealed  Control 
Act]  and  the  Office's  regulations 
thereunder  then  in  effect:  Provided  That 
such  acquisition  is  consistent  with  any 
conditions  imposed  in  connection  with 
such  acquisition  of  control  and  with  the 
representations  made  by  the  acquiror  in 
its  notice. 

(v)  Acquisitions  of  stock  of  a  de  novo 
fedoal  savings  association  in 
connection  with  the  organization  of  such 
association:  Provided,  That  the  Office 
has  considered  the  financial  and 
managerial  resources  of  the  acquiror  in 
granting  the  association  its  federal 
savings  association  charter;  and 
additional  acquisitions  of  stock  of  such 
association,  and  further  provided,  that 
the  acquisitions  are  consistent  with  any 
conditions  imposed  in  connection  with 
the  approval  of  the  association's  charter 
and  with  representations  made  by  the 
acquiror  in  its  application  for  a  federal 
savinj^s  association  charter,  and  tliat  the 
District  Director  has  no  supervisory 
objection  to  the  acquiror's  additional 
acquisitions. 

(3)  An  acquiror  that  would  be 
considered  to  be  in  control  of  a  savings 
association  pursuant  to  \  574.4  of  this 
part  on  December  28, 1985,  shall  not  be 
subject  to  this  |  574.3  unless  the 
acquiror  acquires  additional  stock  of  the 
savings  association  or  obtains  a  control 
factor  with  respect  to  such  association 
after  December  28, 1985:  Provided.  That 
an  acquiror  shall  not  be  deemed  to  have 
acquired  control  irf  a  savings 
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association  on  the  basis  of  actioos  taken 
prior  to  December  28, 1965,  or  on  the 
basis  of  actions  taken  after  December 
26, 19^  if  such  actions  are  pursuant  to 
and  consistent  with  a  materially 
complete  appUcation  under  the  Holding 
Company  Act  or  notice  under  the 
Repealed  Control  Act  filed  prior  to 
December  26, 1985,  if  sudi  acquisition  is 
made  pursuant  to  an  appUcation 
approved  under  the  Holding  Company 
Act  or  a  notice  under  the  Repealed 
Control  Act  that  was  not  disapproved, 
(d)  TYansactions  exempt  from  prior 
approval  or  notice. 

(1]  Subject  to  the  conditions  set  forth 
in  paragraph  (dK2)  of  this  section,  the 
following  transactions  are  exempt  from 
prior  approval  and  prior  notice  under 
9  574.3:  Provided,  Tliat  the  timing  of  the 
transaction  was  not  within  the  control  of 
the  acquiror. 

(i)  Control  of  a  savings  association 
acquired  throu^  bona  fide  gift; 

(ii)  Control  of  a  savings  Asociation 
acquired  throu^  Uquidation  of  a  loan 
contracted  in  good  faith  where  the  loan 
was  not  made  in  the  ordinary  course  of 
business  of  the  lender 

(iii)  Q>ntrol  of  a  savings  association 
acquired  through  a  percentage  increase 
in  ownership  foUowing  s  stock  spUt  m 
redemption  that  was  not  pro  rata; 

(iv)  Omtrol  determined  pursuant  to 
S  574.4  (a]  or  (b]  as  a  result  of  actions  by 
third  parties  that  are  not  within  the 
control  of  the  acquiror. 

(v)  Control  of  a  savings  association 
acquired  through  testate  or  intestate 
succession:  Provided,  That  the  acquiror 
transmits  written  notification  of  the 
acquisition  to  the  Office  within  60  days 
of  the  acquisition  and  provides  such 
additional  information  as  the  Office  may 
specifjcaUy  request. 

(2)  The  exemptions  provided  by 
paragraphs  {d](l](i)  through  (dKlJOv)  of 
this  section  are  subject  to  the  following 
conditions: 

(i)  The  acquiror  shall  file  an 
appUcation,  notice  or  rebuttal,  as 
appropriate,  with  the  Office  within  90 
days  of  acquisition  of  control; 

(ii)  Tlie  acquiror  shall  not  take  any 
action  to  direct  the  management  or 
poUdes  of  the  savings  association  or 
which  are  designed  to  effect  a  change  in 
the  business  plan  of  the  savings 
associaticm  other  than  voting  on  matters 
that  may  be  presented  to  stockholders 
by  management  of  the  savings 
association  until  the  Office  has  acted 
favorably  upon  the  acquiror's 
appUcation  or  notice,  and  the  Office 
may  require  that  the  acquiror  take  such 
steps  as  the  Office  deems  necessary  to 
insure  that  control  is  not  exercised;  and 

(iii)  If  the  Office  disapproves  the 
acquiror's  appUcation  or  notice,  the 


acquiror  shall  divest  such  portion  of  the 
stock  held  by  the  scqoiror  so  as  to  cause 
the  acquiror  not  to  be  determined  to  be 
in  control  of  the  savings  associati<Hi 
under  S  574.4  of  this  part  within  one 
year  or  such  shorter  period  of  time  and 
in  the  manner  that  the  Office  may  order. 

(e)  Prohibited  acquisitions.  No 
acquisition  shaU  be  apiM^ved  by  the 
Office  pursuant  to  |  574.3(a)  which 
would  result  in  the  formation  by  any 
company,  through  one  or  more 
subsidiaries  or  throi^  one  or  more 
transactions,  of  a  multiple  savings  and 
loan  holding  company  controlling 
savings  associations  in  more  than  one 
state  where  the  acquisition  causes  a 
savings  association  to  become  an 
affiUate  of  another  savings  association 
with  which  it  was  not  previously 
affiliated  unless: 

(1)  Such  company,  or  a  savings 
association  subsidiajy  of  such  company, 
is  authorized  to  acquire  control  of  a 
savings  association  subsidiary,  or  to 
operate  a  home  or  branch  office,  in  the 
additional  state  or  states  pursuant  to 
section  13(k]  of  the  Federal  Deposit 
Insurance  Act  12  U.S.C.  1823(k]  (« 
section  408(m)  of  the  National  Housing 
Act  as  in  effect  immediately  prior  to 
enactment  of  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1989]: 

(2)  Such  company  controls  a  savings 
association  subsidiary  which  operated  a 
home  or  branch  office  in  the  additional 
state  or  states  as  of  March  5, 1987;  or 

(3)  The  statute  laws  of  the  state  in 
which  the  savings  association,  control  of 
which  is  to  be  acquired,  is  located  are 
such  that  a  savings  association 
chartered  by  such  state  could  be 
acquired  by  a  savings  association 
chartered  by  the  state  where  the 
acquiring  savings  association  or  savings 
and  loan  holding  company  is  located  (or 
by  a  holding  company  that  controls  such 
a  state  chartered  savings  association), 
and  such  statute  laws  specifically 
authorize  such  an  acquisition  by 
language  to  that  effect  and  not  merely 
by  impUcation. 

S  574.4    Control 
(a)  Conclusive  control  (1)  An  acquiror 

shall  be  deemed  to  have  acquired 
control  of  a  savings  association,  other 
than  a  savings  and  loan  holding 
company,  if  the  acquiror  directly  or 
indirecUy,  through  one  or  more 
subsidiaries  or  transactions  or  acting  in 
concert  with  one  or  more  persons  or 
companies: 

(i)  Acquires  more  than  25  percent  of 
any  class  of  voting  stock  of  the  savings 
association; 

(ii)  Acquires  irrevocable  proxies 
representing  more  than  25  percent  of 


any  class  of  voting  stodi  fA  the  savings 

association; 

(iii)  Acquires  any  combinatitm  of 
voting  stock  snd  irrevocable  proxies 
representing  more  than  25  percent  of 
any  class  of  voting  stock  of  s  savings 
associstion;  or 

(iv)  Controls  in  any  snanner  die 
election  of  a  majority  of  the  directors  of 
the  savings  association. 

(2)  An  acquiror  shall  be  deemed  to 
have  acquired  control  of  a  company, 
including  a  savings  and  loan  holding 
company,  if  the  acquiror  directly  or 
indirectly,  or  through  one  or  more 
subsidiaries  or  transactions  or  acting  in 
concert  with  one  or  more  persons  or 
companies: 

(i)  Acquires  more  than  25  percent  of 
any  class  of  voting  stock  of  the 
company; 

(u)  Acquires  irrevocable  proxies 
representing  more  than  25  percent  of 
any  class  of  voting  stock  of  the 
company; 

(iu)  Acquires  any  combination  of 
voting  stock  and  irrevocable  proxies 
representing  more  than  25  percent  of 
any  class  of  voting  stock  of  a  savings 
association; 

(iv]  Controls  in  any  manner  the 
election  of  a  majority  of  the  directors  or 
trustees  of  a  company; 

(v)  Is  a  general  partner  of  a  company; 

(vi)  Has  contributed  more  than  25 
percent  of  the  capital  of  the  company;  or 

(vii)  Is  s  trustee  of  a  trust 

(3)  A  company  shaU  be  deemed  to 
contix)!  a  savings  association  if  the 
Office  finds,  after  notice  and 
opportunity  for  hearing,  that  the 
company  has  the  power  directiy  or 
indirectly,  to  exercise  a  controlling 
influence  over  the  management  or 
poUcies  of  the  savings  association. 

(4)  A  person  shaU  be  deemed  to 
control  a  savings  association  if  the 
Office  determines  that  such  person  has 
the  power  to  direct  the  management  or 
policies  of  the  savings  association. 

(b)  Rebuttable  control  determinations. 
(1)  Except  as  provided  in  {  574.8,  an 
acquiror  shaU  be  determined,  subject  to 
rebuttal  to  have  acquired  control  of  a 
savings  association,  if  the  acquiror 
directiy  at  indirecUy,  or  throng  one  or 
more  subsidiaries  or  transactions  or 
acting  in  concert  with  one  or  more 
persons  or  companies: 

(i)  Acquires  more  than  10  percent  of 
any  class  of  voting  stock  of  the  savings 
association  and  is  subject  to  any  control 
factor,  as  defined  in  paragraph  (c)  of  this 
section; 

(u)  Acquires  more  than  25  percent  of 
any  class  of  stock  of  the  savings 
association  and  is  subject  to  any  control 
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factor,  as  defined  in  paragraph  (c)  of  this 
Section. 

(2]  An  acquiror  shall  be  determined, 
subject  to  rebuttal  to  have  acquired 
control  of  a  savings  association,  if  the 
acquiror  directly  or  indirectly,  or 
through  one  or  more  subsidiaries  or 
transactions  or  acting  in  concert  with 
one  or  more  persons  or  companies, 
holds  any  combination  of  voting  stock 
and  revocable  and/ or  irrevocable 
proxies,  representing  more  than  25 
percent,  of  any  class  of  voting  stock  of  a 
savings  association,  excluding  such 
proxies  held  in  connection  with  a 
solicitation  by,  or  in  opposition  to,  a 
solicitation  on  behalf  of  management  of 
the  savings  association,  but  including  a 
soUcitation  in  connection  with  an 
election  of  directors,  and  such  proxies 
would  enable  the  acquiror  to: 

(i)  Elect  one-third  or  more  of  the 
savings  association's  board  of  directors, 
including  nominees  or  representatives  of 
the  acquiror  currently  serving  on  such 
board: 

(ii)  Cause  the  savings  association's 
stockholders  to  approve  the  acquisition 
or  corporate  reorganization  of  the 
savings  association:  or 

(iii)  Exert  a  continuing  influence  on  a 
material  aspect  of  the  business 
operations  of  the  savings  association. 

(c)  Control  factors.  For  purposes  of 
paragraph  (b)(1)  of  this  section,  the 
following  constitute  control  factors. 
References  to  the  acquiror  Include 
actions  taken  directly  or  indirectly,  or 
through  one  or  more  subsidiaries  or 
transactions  or  acting  in  concert  with 
one  or  more  persons  or  companies: 

(1)  The  acquiror  would  be  one  of  the 
two  largest  holders  of  any  class  of 
voting  stock  of  the  savings  association. 

(2)  The  acquiror  would  hold  more  than 
25  percent  of  the  total  stockholders' 
equity  of  the  savings  association. 

(3)  The  acquiror  would  hold  more  than 
35  percent  of  the  combined  debt 
securities  and  stockholders'  equity  of 
the  savings  association. 

(4)  The  acquiror  is  party  to  any 
agreement: 

(i)  Pursuant  to  which  the  acquiror 
possesses  a  material  economic  stake  in 
the  savings  association  resulting  from  a 
profit-sharing  arrangement  use  of 
common  names,  facilities  or  personnel, 
or  the  provision  of  essential  services  to 
the  savings  association;  or 

(ii)  that  enables  the  acquiror  to 
infiuence  a  material  aspect  of  the 
management  or  policies  of  the  savings 
association,  other  than  agreements  to 
which  the  savings  association  is  a  party 
where  the  restrictions  are  customary 
»inder  the  circumstances  and  in  the  case 
of  an  acquisition  agreement,  which 
apply  only  during  the  period  when  the 


acquiror  is  seeking  the  Office's  approval 
to  acquire  the  savings  association,  the 
agreement  prohibits  transactions 
between  the  acquiror  and  the  savings 
association  and  their  respective 
affiliates  without  approval  by  the 
District  Director  or  his  or  her  designee 
during  the  pendency  of  the  application 
process,  and  the  agreement  contains  no 
material  forfeiture  provisions  applicable 
to  the  savings  association  in  the  event 
the  acquisition  is  not  approved  or  not 
approved  by  a  specified  date. 

(5)  The  acquiror  would  have  the 
ability,  other  than  through  the  holding  of 
revocable  proxies,  to  direct  the  votes  of 
more  than  25  percent  of  a  class  of  the 
savings  association's  voting  stock  or  to 
vote  more  than  25  percent  of  a  class  of 
the  savings  association's  voting  stock  in 
the  futiu^  upon  the  occurrence  of  a 
future  event 

(6)  The  acquiror  would  have  the 
power  to  direct  the  disposition  of  more 
than  25  percent  of  a  class  of  the  savings 
association's  voting  stock  in  a  manner 
other  than  a  widely  dispersed  or  public 
o^ering. 

(7)  "The  acquiror  and/ or  the  acquiror's 
representatives  or  nominees  would 
constitute  more  than  one  member  of  the 
savings  association's  board  of  directors. 

(8)  The  acquiror  or  a  nominee  or 
management  official  of  the  acquiror 
would  serve  as  the  chairman  of  the 
board  of  directors,  chairman  of  the 
executive  committee,  chief  executive 
officer,  chief  operating  officer,  chief 
financial  officer  or  in  any  position  with 
similar  policymaking  authority  in  the 
savings  association. 

(d)  Rebuttable  presumptions  of 
concerted  action.  An  acquiror  will  be 
presumed  to  be  acting  in  concert  with 
the  following  persons  and  companies: 

(1)  A  company  will  be  presumed  to  be 
acting  in  concert  with  a  controlling 
shareholder,  partner,  trustee  or 
management  official  of  such  company 
with  respect  to  the  acquisition  of  stock 
of  a  savings  association,  if 

(i)  Both  the  company  and  the  person 
own  stock  in  the  savings  association, 

(ii)  The  company  provides  credit  to 
the  person  to  purchase  the  savings 
association's  stock,  or 

(iii)  The  company  pledges  its  assets  or 
otherwise  is  instrumental  in  obtaining 
financing  for  the  person  to  acquire  stock 
of  the  savings  association; 

(2)  A  person  will  be  presumed  to  be 
acting  in  concert  with  members  of  the 
person's  immediate  family; 

(3)  Persons  will  be  presumed  to  be 
acting  in  concert  with  each  other  where 

(i)  Both  own  stock  in  a  savings 
association  and  both  are  also 
management  officials,  controlling 


shareholders,  partners,  or  trustees  of 
another  company,  or 

(ii)  One  person  provides  credit  to 
another  person  or  is  instrumental  in 
obtaining  fiinancing  for  another  person 
to  purchase  stock  of  the  savings 
association; 

(4)  A  company  controlling  or 
controlled  by  another  company  and 
companies  under  conunon  control  will 
be  presumed  to  be  acting  in  concert 

(5)  Persons  or  companies  will  be 
presumed  to  be  acting  in  concert  where 
they  constitute  a  group  under  the 
beneficial  ownership  reporting  rules 
under  section  13  or  the  proxy  rules 
under  section  14  of  the  Securities 
Exchange  Act  of  1934,  promulgated  by 
the  Securities  and  Exchange 
Commission. 

(6)  A  person  or  company  will  be 
presiuned  to  be  acting  in  concert  with 
any  trust  for  which  such  person  or 
company  serves  as  trustee,  except  that  a 
tax-qualified  employee  stock  benefit 
plan  as  defined  in  S  563b.2(a](39)  shall 
not  be  presumed  to  be  acting  in  concert 
with  its  trustee  or  person  acting  in  a 
similar  fiduciary  capacity  solely  for  the 
purposes  of  determining  whether  to 
combine  the  holdings  of  a  plan  and  its 
trustee  or  fiduciary. 

(7)  Persons  or  companies  will  be 
presumed  to  be  acting  in  concert  with 
each  other  and  with  any  other  person  or 
company  with  which  they  also  are 
presumed  to  act  in  concert. 

(e)  Procedures  for  rebuttal— {1) 
Rebuttal  of  control  determination.  An 
acquiror  attempting  to  rebut  a 
determination  of  control  that  would 
arise  under  paragraph  (b)  of  this  section 
shall  file  a  submission  with  the  Office 
setting  forth  the  facts  and  circumstances 
which  support  the  acquiror's  contention 
that  no  control  relationship  would  exist 
if  the  acquiror  acquires  stock  or  obtains 
a  control  factor  with  respect  to  a  savings 
association.  The  rebuttal  must  be  filed 
and  accepted  in  accordance  vdth  this 
section  before  the  acquiror  acquires 
such  stock  or  control  factor. 

(i)  An  acquiror  seeking  to  rebut  the 
detepiination  of  control  arising  under 
paragraph  (b)(1)  of  this  section  shall 
submit  to  the  Office  an  executed 
agreement  materially  conforming  to  the 
agreement  set  forth  at  %  574.100  of  this 
part.  Unless  agreed  to  by  the  Office  in 
writing,  no  other  agreement  or  filing 
shall  be  deemed  to  rebut  the 
determination  of  control  arising  under 
paragraph  (b)(1)  of  this  section.  If 
accepted  by  the  Office,  the  acquiror 
shall  furnish  a  copy  of  the  executed 
agreement  to  the  association  to  which 
the  rebuttal  pertains. 


Federal  Register  /  Vol  54.  No.  229  /  Thursday.  November  30,  1969  /  Rules  and  Regnlationa 


(ii)  An  acquiror  seeking  to  rebut  the 
determination  of  control  with  respect  to 
holding  of  proxies  arising  under 
paragraph  (b)(2)  of  this  section  shall  be 
subject  to  the  requirements  of  paragraph 
(e)(1)  of  this  section,  except  that  in  the 
case  of  a  rebuttal  of  the  presumption  of 
control  arising  under  paragraph  (b)(2)  of 
this  section,  the  Office  may  require  the 
acquiror  to  furnish  information  in 
response  to  a  specific  request  for 
information  and  depending  upon  the 
particular  facts  and  circumstances,  to 
provide  an  executed  rebuttal  agreement 
materially  conforming  to  the  agreement 
set  forth  at  (  574.100  of  this  part,  with 
any  modifications  deemed  necessary  by 
the  Office. 

(2)  Presumptions  of  concerted  action. 
An  acquiror  attempting  to  rebut  the 
presumption  of  concerted  action  arising 
under  par-igraph  (d)  of  this  section  shall 
file  a  submission  with  the  Office  setting 
forth  facts  and  circumstances  v^ch 
clearly  and  convincingly  demonstrate 
the  acquiror's  contention  that  no  action 
in  concert  exists.  Such  a  statement  must 
be  accompanied  by  an  affidavit  in  form 
and  content  satisfactory  to  the  Office, 
executed  by  each  person  or  company 
presumed  to  be  acting  in  concert  stating 
that  such  person  or  company  docs  not 
and  shall  not  without  havijog  made 
necessary  filings  and  obtained  approval 
or  clearance  thereof  under  the  Holding 
Company  Act  or  the  Control  Act  as 
applicable,  have  any  agreements  or 
understandings,  written  or  tacit  with 
respect  to  the  exercise  of  control, 
directly  or  indirectly,  over  the 
management  or  policies  of  the  savings 
association,  including  agreements 
relating  to  voting,  acquisition  or 
disposition  of  the  savings  association's 
stock.  The  affidavit  shall  also  recite  that 
the  signatory  is  aware  that  the  filing  of  a 
false  affidavit  may  subject  the  person  or 
company  to  criminal  sanctions,  would 
constitute  a  violation  of  the  Office's 
regulations  at  12  CFR  563.180(b).  and 
would  be  considered  a  "presumptive 
disqualificr "  under  12  CFR  574  J(g)(l)(v). 

(3)  Determination.  A  rebuttal  filed 
pursuant  tu  paragraph  (e)  of  this  section 
shall  not  be  deemed  sufficient  unless  it 
includes  all  the  information,  agreements, 
and  affidavits  required  by  the  Office 
and  this  part  as  well  as  any  additional 
relevant  inlurmation  as  the  Office  may 
require  by  written  request  to  the 
acquiror.  Within  20  calendar  days  after 
proper  filing  of  a  rebuttal  submission, 
the  Office  will  provide  written 
notification  of  its  determination  to 
accept  or  reject  the  submission;  request 
additional  information  in  connection 
with  the  submission;  or  return  the 
submission  to  the  acquiror  as  materially 


deficient  Within  15  calendar  days  after 
proper  filing  of  any  additional 
information  furnished  in  response  to  a 
specific  request  by  the  Office,  the  Office 
shall  notify  the  acquiror  in  writing  as  to 
whether  the  rebuttal  is  thereby  deemed 
to  be  sufficient.  If  the  Office  fails  to 
notify  an  acquiror  within  such  time,  the 
rebuttal  shaU  be  deemed  to  be  accepted. 
The  Office  may  reject  any  rebuttal 
which  is  inconsistent  with  facts  and 
circumstances  known  to  it  or  where  the 
rebuttal  does  not  clearly  and 
convincingly  refute  the  rebuttable 
determination  of  control  or  presumption 
of  action  in  concert  and  may  determine 
to  reject  a  submission  solely  on  such 
bases. 

(f)  Safe  harbor  Notwithstanding  any 
other  provision  of  this  section,  where  an 
acquiror  has  no  intention  to  participate 
in  or  to  seek  to  exercise  control  over  a 
savings  association's  management  or 
policies,  the  acquiror  may  seek  to 
qualify  for  a  safe  harbor  with  respect  to 
its  ownership  of  stock  of  a  savings 
association. 

(1)  In  order  to  qualify  for  the  safe 
harbor,  an  acquiror  must  submit  a 
certification,  which  shall  be  signed  by 
the  acquiror  or  an  authorized 
representative  thereof  and  shall  read  as 
follows: 

The  undersigned  makes  this  submission 
pursuant  to  S  574.4(0  of  the  regulations  of  the 
OfFice  of  TT.rift  Supervision  (••Office")  with 
respect  to  [name  of  savings  association]  and 
hereby  certifies  to  the  Office  the  following: 

The  undersigned  is  not  in  control  of  [name 
of  savings  association]  under  (  574.4(a); 

The  undersigned  is  not  subject  to  any 
control  factor  as  enumerated  in  |  574.4(c) 
with  respect  to  the  [name  of  savings 
association]; 

The  undersigned  will  not  solicit  proxies 
relating  to  the  voting  stock  of  [name  of 
savings  association); 

Before  any  change  in  status  occurs  that 
would  bring  the  undersigned  within  the  scope 
of  S  574.4  (a)  or  (b),  the  undersigned  will  file 
and  obtain  approval  of  a  rebuttal,  notice  or 
application,  as  appropriate. 

The  undersigned  has  not  acquired  stock  of 
[name  of  savings  association]  for  the  purpose 
or  effect  of  changing  or  influencing  liie 
control  of  [name  of  savings  asbociation]  or  in 
connection  with  or  as  a  participant  in  any 
transacUon  having  surh  purpose  or  effect 

(2)  An  acquiror  claiming  safe-harbor 
status  may  vote  freely  and  dissent  v«th 
respect  to  its  own  stcick.  Certifications 
provided  for  in  this  paragraph  shall  be 
submitted  to  the  Office  in  accordance 
with  t  574.e(b)(3)  of  this  part 

S5743   Certtflcations  o(  ownership  and 
ottMf  reports. 

(a)  Acquisition  ofstocL  (1)  Upon  the 
acquisition  of  beneficial  owner^p 
which  exceeds,  in  the  aggregate.  10 


percent  of  any  class  of  stock  of  a 
savings  association  or  additional  stock 
above  10  percent  of  the  stock  of  a 
savings  assodaUon  occurring  after 
December  26, 1985,  an  acquiror  shaQ  file 
in  accordance  with  i  574.6(b](4]  of  this 
part  a  certificati(m  with  the  Office  as 
described  in  this  section. 

(2)  The  certification  filed  pursuant  to 
this  section  shall  be  signed  by  the 
acquiror  or  an  authorized  representative 
thereof  and  shall  read  as  follows: 

The  andersigned  it  the  beneficial  owner  of 
10  percent  or  more  of  a  class  of  stock  of 
[name  of  savings  association  or  holding 
company].  The  undersigDed  is  not  in  control 
of  such  association  or  company,  as  defined  in 
12  CFR  S74.4(a).  and  is  not  subject  to  a 
rebuttable  determination  of  control  under 
\  574  4(b),  and  will  take  no  action  that  would 
result  in  a  defennrnstion  of  control  or  ■ 
rebuttable  determination  of  control  witlioat 
first  filing  and  obtaining  approral  of  ao 
application  under  the  Savings  and  Loan 
Holding  Company  Act  U  U.S.C  1467a.  or 
notice  under  the  Change  in  Bank  Control  Act. 
12  U.S.C  1817()),  or  filing  and  obtaining 
acceptance  by  the  Office  of  Thrift 
Supervision  of  ■  rebuttal  of  the  rebuttable 
determination  of  control 

(3)  Notwithstanding  anything 
contained  in  this  paragraph  (a),  an 
acquiror  is  not  required  to  file  a 
certification  if  (i)  the  Office  has 
approved  the  acquisition  of  the  savings 
association  or  (ii)  the  acquiror  has  filed 
a  materially  complete  application  or 
notice  pursuant  to  \  574.3  of  this  part 

(b)  Reports  of  loons  secured  by  voting 
stock.  Whenever  a  savings  association, 
or  a  bank  which  has  acnotmts  instuvd 
by  the  Federal  Deposit  Insurance 
Corporation,  makes  a  loan,  or  loans. 
secured  (or  to  be  secured)  by  25  percent 
or  more  of  the  outstanding  voting  stock 
of  a  savings  association,  unless  the 
borrower  has  been  the  owner  of  record 
of  such  stock  for  a  period  of  one  year  or 
more  or  the  stock  is  of  a  newly 
organized  association  prior  to  its 
opening,  a  report  shall  be  filed  with  the 
Office  by  the  president  or  other  chief 
executive  officer  of  the  lending 
institution  containing  the  following 
information: 

(1)  The  name  of  the  borrower, 

(2)  The  date  and  amount  of  the  loan; 

(3)  The  name  of  the  savings 
association  which  has  issued  or  is  to 
issue  the  stock  securing  the  loan;  and 

(4)  The  number  of  shares  securing  the 
loan. 

(c)  Privacy.  All  reports  and 
colffications  filed  under  this  i  574.5 
shall  be  for  the  inlormation  of  the  Office 
in  connection  with  its  examination 
functions  and  shall  be  provided 
confidential  treatinent  by  the  Office. 
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1 574.6    Procedural  requirements. 

(a)  Form  of  application  or  notice.  An 
application  or  notice  required  by  {  574.3 
of  this  part  shall  be  filed  in  the  form 
prescribed  by  the  Office  as  provided  in 
this  section.  An  acquiror  may  request 
confidential  treatment  of  portions  of  an 
application  or  notice  only  by  complying 
with  the  requirements  of  9  574.6(f)  of 
this  part  In  the  case  of  an  application 
involving  a  merger  (including  a  merger 
with  an  interim  association)  the 
application  forms  specified  below  shall 
be  used  in  lieu  of  an  application  that 
otherwise  would  be  required  for  such 
merger  under  S  546.2.  \  552.13,  and 
§  563.22  of  this  chapter. 

(1)  H-{e)l.  This  application  shall  be 
used  for  all  applications  filed  under 

S  574.3(a)  by  a  company,  other  than  a 
savings  and  loan  holding  company,  for 
approval  of  an  acquisition  of  one 
savings  association. 

(2)  H-{e)lS.  Notwithstanding  the 
provisions  of  paragraph  (a)(1)  of  this 
section,  an  application  filed  under 

\  574.3(a)  that  satisfies  each  of  the 
conditions  for  automatic  approval 
specified  in  12  CFR  574.7  (a)(2)  and 
(a](3),  need  only  include  the  following 
information: 

(i)  A  copy  of  the  Registration 
Statement,  Including  exhibits,  filed  or  to 
be  filed  with  the  Securities  and 
Exchange  Commission  pursuant  to  the 
Securities  Act  of  1933,  as  amended 
("Securities  Act").  If  no  such 
Registration  Statement  has  been  or  will 
be  filed,  a  copy  of  any  materials, 
including  proxy  statements,  furnished  or 
to  be  fiu-nished  to  shareholders  in 
connection  with  the  reorganization, 
should  be  provided,  together  with  a  brief 
description  of  the  facts  relied  upon  for 
concluding  that  an  exemption  from 
registration  is  available  under  the 
Securities  Act 

(ii)  Copies  of  the  savings  association's 
most  recent  Community  Reinvestment 
Act  statement  and  examination  report, 
and  any  Community  Reinvestment  Act 
comments  filed  with  the  savings 
association  within  the  one  year  period 
preceding  the  filing  of  the  appUcation; 

(iii)  A  certification  that  the  proposed 
reorganization  will  have  no  effect  on 
management  Interlocks  compliance 
under  the  Depository  Institutions 
K4anagement  Interiocks  Act,  the  Holding 
Company  Act  or  the  regulations 
promulgated  thereunder,  12  CFR  563f 
and  584.9; 

(iv)  A  certification  that  the  savings 
association  is  eligible  to  file  Application 
H-(e]l-S  because  the  proposed 
reorganization  transaction  satisfies  each 
of  the  conditions  specified  in  12  CFR 
574.7  (a)(2)  and  (a)(3): 


(v)  For  any  officer  or  director  of  the 
savings  association  that  has  served  in 
such  a  capacity  for  less  than  a  one  year 
period  on  the  date  of  the  filing  of  the 
application,  the  biographical  portion  of 
the  Office's  Biographical  and  Financial 
Report  on  Form  1393; 

(vi)  Copies  of  any  new  or  amended 
employment  contracts  to  which  the 
savings  association  or  the  proposed 
holding  company  is  or  will  be  a  party 
that  are  entered  into  as  a  part  of,  or  in 
connection  with,  the  reorganization 
transaction,  and  information  relating  to 
salary  increases,  if  any,  to  be  effective 
upon  consummation  of  the 
reorganization  transaction; 

(vii)  In  the  event  any  of  the  proposed 
officers,  directors  or  controlling 
shareholders  of  the  proposed  holding 
company  owns  10  percent  or  more  of  a 
class  of  voting  stock  of  a  commercial 
bank,  bank  holding  company  or  other 
depository  institution,  iriformation 
identifying  the  institution,  the  number  of 
shares  owned  and  the  percentage  of 
outstanding  shares  owned.  If  no 
proposed  officers,  directors  or 
controlling  shareholders  own  such  a 
percentage  of  shares,  an  affirmative 
statement  to  such  effect  should  be 
provided; 

(viii)  The  following  information  and 
documents,  but  only  in  the  event  that 
such  information  and  documents  are  not 
included  in  the  Registration  Statement 
or  other  materials  furnished  pursuant  to 
\  574.6(a)(2)(i);  provided  however,  that 
to  the  extent  such  information  and 
documents  are  included  in  the 
Registration  Statement  or  other 
materials  filed  pursuant  to 
S  574.6(a)(2)(i),  the  applicant  shall 
include  a  cross-reference  sheet 
specifying  the  document  and  page 
number  where  such  information  and 
documents  are  located: 

(A)  the  information  required  by  Item  3 
of  AppUcation  H-(e)l  relating  to 
information  about  controlling  persons  of 
the  proposed  holding  company; 

(B)  the  information  required  by  Item  4 
of  Application  H-(e)l  relating  to  the 
details  of  the  proposed  transaction; 

(C)  a  statement  as  to  the  reasons  for 
proposing  the  reorgeinization; 

(D)  the  information  required  by  Item  5 
of  AppUcation  H-(e)l  relating  to  fees, 
commissions  and  expenses: 

(E)  the  information  required  by  Item  6 
of  AppUcation  H-(e)l  relating  to 
regulatory  approval: 

(F)  the  information  required  by  Item 
11  of  AppUcation  H-(e)l  relating  to  the 
board  of  directors  and  executive  officers 
of  the  proposed  holding  company, 

(G)  a  statement  of  capitalization  as  of 
a  date  no  more  than  90  days  prior  to  the 
date  of  the  filing  of  the  appUcation  that 


shows  the  savings  association  and  the 
holding  company  on  a  historical  basis, 
pro  forma  adfustments,  if  any.  and  the 
holding  company  on  a  pro  forma  basis; 

(H)  a  description  of  the  business 
intended  to  be  done  by  the  holding 
company  for  the  twelve  month  period 
commencing  with  the  filing  of  the 
appUcation; 

(I)  a  description  of  the  present 
dividend  poUcy  of  the  savings 
association,  and  a  description  of  the 
proposed  dividend  policy  of  the  savings 
association  and  the  holding  company 
subsequent  to  the  reorganization; 

(J)  a  copy  of  any  contracts  or 
agreements  pursuant  to  which  the 
reorganization  is  to  be  accomplished: 

(K)  a  copy  of  the  charter  and  bylaws 
of  the  holding  company;  and 

(L)  a  copy  of  any  opinions  of  counsel 
or  revenue  rulings  received  by  the 
savings  association  or  the  holding 
company  in  connection  with  the 
reorganization. 

(ix)  A  consolidated  business  plan 
conforming  to  requirements  set  by  the 
District  Director. 

(3)  H-(e)2.  This  appUcation  shaU  be 
used  for  all  applications  filed  under 

S  574.3(a]  for  approval  of  acquisitions  of: 

(i)  One  or  more  savings  associations 
by  a  savings  and  loan  holding  company 
or 

(ii)  More  than  one  savings  association 
by  any  other  company. 
This  appUcation  shaU  also  be  used  for 
all  applications  filed  under  9  574.3(a)  to 
acquire  control  of  a  savings  association 
by  any  director  or  officer  of  a  savings 
and  loan  holding  company,  or  any 
individual  who  owns,  controls,  or  holds 
with  power  to  vote  (or  holds  proxies 
representing)  more  than  25  percent  of 
the  voting  shares  of  such  holding 
company,  and  for  aU  applications  filed 
under  9  574.8  regarding  the  acquisition 
by  a  savings  and  loan  holding  company 
of  shares  issued  by  a  savings 
association  in  a  quaUfied  stock  issuance 
pursuant  to  9  574.8(a):  Provided  "Vhai  the 
Office  may  determine  as  a  general 
matter  or  on  a  case  by  case  basis  not  to 
require  information  required  by  Form  H- 
(e)2  not  relevant  to  appUcations  by  such 
persons  or  such  savings  and  loan 
holding  companies. 

(4)  H-(e)3.  This  application  shaU  be 
used  for  aU  appUcations  filed  under 

9  574.3(a): 

(i)  By  a  savings  and  loan  holding 
company  for  approval  of  acquisitions  by 
a  merger,  consoUdation,  or  purchase  of 
assets  of  a  savings  association  or 
uninsiured  institution  or  a  savings  and 
loan  holding  company,  or 

(ii)  By  any  company  for  approval  of 
acquisitions  by  a  merger,  consoUdation, 
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or  purchase  of  assets  of  two  or  more 
savings  associations. 

(5)  }i~(e)4.  This  information  filing 
shall  be  used  to  claim  that  a 
reorganization  is  exempt  from  prior 
written  approval  of  the  Office  under 
9  574.3{c)(l)(ii). 

(6)  Notice  Form  1393.  Parts  A  andB. 
This  form  shaU  be  used  for  aU  notices 
filed  under  9  574.3(b)  regarding  the 
acquisition  of  control  of  a  savings 
association  by  any  person  or  persons 
not  constituting  a  company  except  as 
provided  in  paragraph  (a)(3)  of  this 
section. 

(b)  Filing  requirements. 
(1)  Applications.  Notices,  and 
Rebuttals. 

(i)  Complete  copies  including  exhibits 
and  all  other  pertinent  documents  of 
applications,  notices,  and  rebuttal 
submissions  that  are  not  eligible  to  be 
processed  under  delegated  authority 
pursuant  to  9  574.9(a)  of  this  part  shaU 
be  filed  as  follows:  one  copy  with  the 
Secretariat  Office  of  Thrift  Supervision, 
1700  G  Street  NW.,  Washington,  DC 
20552,  labelled  "Dockets  Copy";  one 
(manually  executed)  copy  with  the  Chief 
Counsel,  Corporate  and  Securities 
Division,  Office  of  Thrift  Super\'ision, 
1700  G  Street  NW..  Washington,  DC 
20552;  one  copy  with  the  Senior  Deputy 
Director  for  Supervision  (Operations), 
Office  of  Thrift  Supervision,  1700  G 
Sb-eet  NW.,  Washington,  DC  20552;  and 
one  copy  with  the  District  Director(s)  of 
the  di8trict(s)  in  which  the  savings 
association  or  associations  involved  in 
the  transaction  have  their  home  office  or 
offices.  Unsigned  copies  shaU  be 
conformed. 

(ii)  Complete  copies  including  exhibits 
and  all  other  pertinent  dociunents  of 
applications,  notices,  and  rebuttal 
submissions  eligible  to  be  processed 
under  delegated  authority  pursuant  to 
9  574.9(a)  of  this  part  shaU  be  filed  as 
follows:  two  copies  each  with  the 
District  Director(s)  for  the  di8trict(8)  in 
which  the  savings  association  or 
associations  involved  in  the  transaction 
have  their  home  office  or  offices 
(including  one  manuaUy  executed  copy); 
and  one  copy  with  the  Senior  Deputy 
Director  for  Supervision  (Operations), 
Office  of  Thrift  Supervision,  1700  G 
Street  NW..  Washington,  DC  20552. 
Unsigned  copies  shaU  be  conformed. 
Each  copy  shaU  include  a  summary  of 
die  proposed  transaction  including  an 
explanation  of  why  the  application. 
notice,  or  rebuttal  submission  may  be 
processed  under  delegated  authority, 
and  an  affirmative  representation  that 
none  of  the  conditions  specified  in 
9  574.9(a)  that  would  preclude  action 
under  delegated  authority  are  present 
Such  statement  shaU  be  clearly  labeled 


"Statement  Regarding  Eligibility  for 
Processing  Under  Delegated  Authority." 
If  the  person  or  company  making  the 
submission  subsequently  becomes 
aware  of  additional  information  or 
changed  circumstances  that  would  alter 
the  eligibiUty  of  the  appUcation,  notice. 
or  rebuttal  submission  for  processing 
under  delegated  authority,  the  company 
or  person  shall  promptly  so  advise  the 
District  Director  in  writing. 

(iii)  All  companies  submitting 
applications  under  Section  574.3  uf  this 
part  shaU  comply  with  section  7A  of  the 
Clayton  Act  (15  U.S.C.  18A)  and 
regulations  issued  thereunder  (parts  801, 
802,  and  803  of  tide  16  of  the  Code  of 
Federal  Regulations). 

(iv)  Any  acquiror  fUing  a  notice 
pursuant  to  9  574.3(b)  of  this  part  shall 
file  three  additional  copies  of  the  notice 
with  the  District  Director,  and  shaU 
label  such  copies  "FDIC  Copy." 
"Comptit)Uer  Copy"  and  "Federal 
Reserve  Copy,"  respectively.  In 
addition,  any  acquiror  filing  a  notice 
pursuant  to  9  574.3(b)  of  this  part  with 
respect  to  acquisition  of  a  state- 
chartered  association  shaU  file  an 
additional  copy  of  the  notice  with  the 
District  Director  and  label  such  copy 
"State  Supervisor  Copy." 

(v)  In  the  case  of  an  appUcation 
involving  a  merger  (including  a  merger 
involving  an  interim  association),  the 
applicant  shaU  file  four  additional 
copies  of  the  application  with  the 
District  Director,  and  shaU  label  such 
copies  "FDIC  Copy,"  "Comptroller 
Copy."  "Federal  Reserve  Copy."  and 
"DOJ  Copy,"  respectively. 

(vi)  In  the  case  of  an  appUcation  filed 
on  Form  H-(e)2  (other  than  an 
application  to  which  paragraph  (b)(l)(v) 
of  this  section  applies  or  an  application 
under  574.8),  the  applicant  shaU  file  one 
additional  copy  of  the  application  with 
the  District  Director  and  shaU  label  such 
copy  "DOJ  copy." 

(vii)  Any  person  or  company  may 
amend  an  application,  notice,  or  rebuttal 
submission,  or  file  additional 
information  with  respect  thereto,  upon 
request  of  the  Office  or,  in  the  case  of 
the  party  filing  an  appUcation,  notice,  or 
rebuttal,  upon  such  party's  own 
initiative. 

(2)  H-{e)4.  Information  Filing.  Any 
information  fiUng  required  to  be  made  to 
claim  that  a  reorganization  is  exempt 
from  prior  written  approval  of  the  Office 
under  9  574.3(c){l)(ii)  shall  be  filed  as 
foUows:  one  copy  shaU  be  filed  with  the 
Secretariat  Office  of  Thrift  Supervision. 
1700  G  Sti«et  NW.,  Washington,  DC 
20552.  labelled  "Dockets  Copy;"  one 
copy  shall  be  filed  with  the  Chief 
Coimsel,  Corporate  and  Securities 
Division,  Office  of  Thrift  Supervision. 


1700  G  Street  NW.,  Washington,  D.C 
20552;  and  a  third  copy  shaU  be  filed 
with  the  District  Director.  Such  a  fiUng 
shaU  be  cleariy  labeled  "IHe)4 
Information  Filing." 

(3)  Safe-harbor  filing.  In  order  to 
qualify  for  the  safe  harbor  under 
9  574.4(f),  a  certification  must  be  filed 
setting  forth  the  information  required  by 
9  574.4(f).  Three  copies  shaU  be 
submitted:  one  to  the  Secretariat  Office 
of  Thrift  Supervision,  Washington,  DC 
20552,  labeUed  "DockeU  Copy;"  one 
(manually  signed)  to  the  Chief  Counsel 
Corporate  and  Securities  Division, 
Office  of  Thrift  Supervision,  1700  G 
Sti«et  NW..  Washington.  DC  20552;  and 
one  to  the  Senior  Deputy  Director  for 
Supervision  (Operations).  Office  of 
Thrift  Supervision,  1700  G  Street  NW., 
Washington.  DC  20552.  A  fourth  copy 
shaU  be  transmitted  to  the  District 
Director. 

(4)  Certification.  Certifications 
required  by  9  574.5(a)  shaU  be  filed  in 
the  same  manner  as  a  safe-harbor  filing 
under  paragraph  (b)(3)  of  this  section. 

(5)  Reports  of  loans.  Reports  of  loans 
required  by  9  574.5(b)  shaU  be  filed  in 
the  same  manner  as  a  safe-harbor  fiUng 
under  paragraph  (b)(3)  of  this  section. 

(6)  Reports  on  pledges, 
hypothecations  and  liquidations. 
Reports  of  pledges,  hypothecations  and 
liquidation  transactions  required  by 

9  574.3(c)(l)(m)  shall  be  filed  in  the 
same  manner  as  a  safe-harbor  filing 
under  paragraph  (b)(3)  of  this  section. 

(c)  Sufficiency  and  waiver. 

(1)  Except  as  provided  in  9  574.6(c)(5), 
an  application  or  notice  filed  pursuant  to 
9  574.3  (a)  or  (b)  shaU  not  be  deemed 
sufficient  unless  it  includes  all  of  the 
information  required  by  the  form 
prescribed  by  the  Office  and  this  part 
including  a  complete  description  of  the 
acquiror's  proposed  plan  for  acquisition 
of  control  whether  pursuant  to  one  or 
more  transactions,  and  any  additional 
relevant  information  as  the  Office  may 
require  by  written  request  to  the 
applicant  Unless  an  application  or 
notice  specificaUy  indicates  otherwise. 
the  appUcation  or  notice  shaU  be 
considered  to  pertain  to  acquisition  of 
100  percent  of  a  savings  association's 
voting  stock.  Where  an  appUcation  or 
notice  pertains  to  a  lesser  amount  of 
stock,  die  Office  may  condition  its 
approval  or  non-disapproval  to  apply 
only  to  such  amount  in  which  case 
additional  acquisitions  may  be  made 
only  by  amendment  to  the  acquiror's 
appUcation  or  notice  and  the  Office's 
approval  or  noh-disapproval  thereof. 
Failure  by  an  applicant  to  respond 
completely  to  a  written  request  by  the 
Office  for  additional  information  within 
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30  calendar  days  of  the  date  of  such 
request  may  be  deemed  to  constitute 
withdrawal  of  the  application,  notice,  or 
rebuttal  filing  or  may  be  treated  as 
grounds  for  denial  of  an  application, 
issuance  of  a  notice  of  disapproval  of  a 
notice,  or  rejection  of  a  rebuttal. 

(2)  The  period  for  the  Office's  review 
of  any  proposed  acquisition  will 
commence  upon  receipt  by  the  Office  of 
a  notice  or  application  deemed  sufficient 
under  paragraph  (c)(1)  of  this  section. 
The  Office  shall  notify  an  acquiror  in 
writing  within  30  calendar  days  after 
proper  filing  of  an  application  or  notice 
as  to  whether  an  application  or  notice — 

(i)  Is  sufficient: 

(ii)  Is  insufficient,  and  what  additional 
information  is  requested  in  order  to 
render  the  application  or  notice 
sufficient;  or 

(iii)  Is  materially  deficient  and  will  not 
be  processed:  Provided,  That  if  the 
public  comment  period  specified  in 
paragraph  (e)  of  this  section  is  extended, 
the  30  day  period  shall  be  extended  for 
the  same  number  of  days  the  public 
comment  period  is  extended.  The  Office 
also  shall  notify  an  acquiror  in  writing 
within  15  calendar  days  after  proper 
filing  of  any  additional  information 
furnished  in  response  to  a  specific 
request  by  the  Office  as  to  whether  the 
application  or  notice  is  thereby  deemed 
to  be  sufficient.  If  the  Office  fails  to  so 
notify  an  acquiror  within  such  times,  the 
application  or  notice  shall  be  deemed  to 
be  sufficient  as  of  the  expiration  of  the 
applicable  period. 

(3)  After  additional  information  has 
been  requested  and  supplied,  the  Office 
may  request  additional  information  only 
with  respect  to  matters  derived  from  or 
prompted  by  information  already 
furnished,  or  information  of  a  material 
nature  that  was  not  reasonably 
available  from  the  acquiror,  was 
concealed,  or  pertains  to  developments 
subsequent  to  the  time  of  the  Office's 
initial  request  for  additional 
information.  With  regard  to  information 
of  a  material  nature  that  was  not 
reasonably  available  from  the  acquiror 
or  was  concealed  at  the  time  an 
application  or  notice  was  deemed  to  be 
sufficient  or  which  pertains  to 
developments  subsequent  to  the  time  an 
application  or  notice  was  deemed  to  be 
sufficient,  the  Office,  at  its  option,  may 
request  such  addiUonal  informaUon  as  it 
considers  necessary,  or  may  deem  the 
application  or  notice  not  to  be  sufficient 
until  such  additional  information  is 
furnished  and  cause  the  review  period 
to  commence  again  in  its  entirety  upon 
receipt  of  such  additional  information. 

(i)  The  60-day  period  for  the  Office's 
review  of  an  application  or  notice 
deemed  to  be  sufficient  also  may  be 


extended  by  the  Office  for  up  to  an 
additional  30  days. 

(iij  The  period  for  the  Office's  review 
of  a  notice  may  be  further  extended  not 
to  exceed  two  additional  times  for  not 
more  than  45  days  each  time  if — 

(A)  the  Office  determines  that  any 
acquiring  party  has  not  furnished  all  the 
information  required  under  this  part; 

(B)  in  the  Office's  judgment  any 
material  information  submitted  is 
substantially  inaccurate; 

(C)  the  Office  has  been  unable  to 
complete  an  investigation  of  each 
acquiror  because  of  any  delay  caused 
by,  or  the  inadequate  cooperation  of, 
such  acquiror  or 

(D)  the  Office  determines  that 
additional  time  is  needed  to  investigate 
and  determine  that  no  acquiring  party 
has  a  record  of  failing  to  comply  with 
the  requirements  of  subchapter  II  of 
chapter  S3  of  title  31  of  the  United  States 
Code. 

(iii)  In  the  case  of  an  application  or 
notice  that  is  not  eligible  for  processing 
under  delegated  authority  by  the  District 
Director  pursuant  to  §  574.9(a),  actions 
by  the  District  Director  or  his  or  her 
designee  shall  not  commence  any  of  the 
periods  described  in  this  paragraph  (c) 
for  review. 

(4)  With  respect  to  an  H-{e)4 
information  filing,  the  Chief  Counsel  or 
his  or  her  designee  shall  have  30  days 
after  receipt  of  a  filing  deemed  sufficient 
to  disapprove  the  assertion  that  the 
company  qualifies  for  the  exemption 
provided  in  \  574.3{c)(l)(ii).  After  the 
expiration  of  such  30-day  period  without 
response  from  the  Chief  Counsel  the 
filing  shall  be  deemed  to  be  approved. 

(5)  The  Office  may  waive  any 
requirements  of  this  paragraph  (c)(5) 
determined  to  be  unnecessary  by  the 
Office,  upon  its  own  initiative,  upon  the 
written  request  of  an  acquiring  person, 
or  in  a  supervisory  case. 

(d)  Publication.  (1)  An  acquiror  shall 
publish  a  notification  as  provided  in  this 
section  no  earlier  than  three  calendar 
days  before  and  no  later  than  three 
calendar  days  after  filing  an  application 
under  S  5r4.3(a)  or  574.8  or  notice  under 
S  574.3(b)  and  shall  mail  a  copy  of  the 
notification  to  the  association  whose 
stock  is  sought  to  be  acquired. 
Publication  shall  be  made  in  the 
business  section  of  a  newspaper  printed 
in  the  English  language  in: 

(i)  The  community  in  which  the  home 
office  of  the  savings  association  is 
located;  and 

(ii)  If  applicable,  the  community  in 
which  the  home  office  of  the  largest 
subsidiary  savings  association  of  the 
acquiror  is  located. 


If  it  is  determined  that  the  primary 
language  of  a  significant  number  of 
adult  residents  of  either  community  is  a 
language  other  than  English,  the 
acquiror  may  be  required  to  publish  the 
notification  simultaneously  in  the 
appropriate  language(s). 

(2)  Notice  published  pursuant  to 
paragraph  (d)  of  this  section  shall  be 
published  in  a  manner  that  is 
conspicuous  to  the  average  reader  and 
shall  be  made  in  substantially  the 
following  form: 

Notice  of  Filing  of  AppUcation  or  Notica  for 
Acquisition  of  a  Savings  Aaaodatioo 

This  is  to  inform  the  public  that  under 
S  574.3  of  the  Regulations  of  the  Office  of 
Thrift  Supervision  ("Office")  for  Acquisitions 
of  Savings  Associations  [Acquiror]  (has  filed/ 
intends  to  file]  an  [application/notice]  with 
the  Office  for  permission  to  [acquire  control 
of/ purchase  a  qualified  stock  issuance  of] 
[savings  association],  located  in  [location],  on 
[date  or  intended  date  of  filing). 

Anyone  may  %vrite  in  favor  of  or  protest 
against  the  [application/notice]  and  in  so 
doing  may  submit  such  information  at  he  or 
she  lieems  relevant.  Copies  of  all  submissions 
must  be  sent  to  the  District  Director,  [give 
name  and  address]  [and  in  the  case  of 
applications  or  notices  not  delegated  to  the 
District  Director  under  {  574.9(a),  one  copy  to 
each  of  the  following:  Secretariat.  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552.  labeled  "Dockets 
Copy;"  Chief  Counsel,  Corporate  and 
Securities  Division,  Office  of  Thrift 
Supervision,  1700  G  Street,  NfW.,  Washington, 
DC  20552;  and  the  Senior  Deputy  Director  for 
Supervision  (Operations),  Office  of  Thrift 
Supervision,  1700  G  Street.  NW.,  Washington, 
DC  20552]  within  20  calendar  days  of  the 
filing  of  the  [application/notice].  Up  to  an 
additional  20  calendar  days  to  submit 
comments  may  be  obtained  upon  a  showing 
of  good  cause  if  a  written  request  is  received 
by  the  District  Director  within  the  initial  20- 
day  period. 

You  may  inspect  the  non-confidential 
portion  of  the  [application/notice]  and  non- 
confidential portions  of  all  comments  filed 
with  the  District  Director  (and  in  the  case  of 
applications  and  notices  not  delegated  to  the 
District  Director,  by  contacting  the  FOIA 
Section,  Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington.  DC  20552)  If  you 
have  any  questions  concerning  these 
procedures,  contact  the  District  Direi;tor,  at 

(_) .  [and  the  FOIA  Section  at  (202) 

906- 1 

(3)  Promptly  after  publication,  the 
acquiror  shall  transmit  copies  of  each 
notice  and  a  publishei  's  affidavit  of 
publication  to  the  Senior  Deputy 
Director  for  Supervision  (Operations) 
and  to  the  District  Director(8)  for  the 
di8trict(8)  in  which  the  savings 
associations  involved  in  the  acquisition 
have  their  home  offices.  In  addition, 
where  a  savings  association  to  be 
acquired  (including  a  holding  company 
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thereof)  has  securities  registered  under 
the  Securities  Exchange  Act  of  1934.  one 
copy  of  the  notice  also  shall  be 
transmitted  to  the  Chief  Counsel. 
Corporate  and  Securities  Division. 

(4)  Notice  shall  be  provided  to  the 
appropriate  state  supervisor  and  to 
persons  whose  request  for 
announcements  imder  S  563e.6  of  this 
subchapter  have  been  received  in  time 
for  such  notification;  these  notices  shall 
be  in  addition  to  legal  notification  as  set 
forth  in  paragraph  (d)(1)  of  this  section. 
Any  other  persons  who  might  have  an 
interest  in  the  application  or  notice  may 
also  be  notified. 

(5)  Disclosure  of  any  part  of  an 
application  or  notice  shall  be  made  only 
in  compliance  with  paragraph  (f)  of  this 
section. 

(e)  Public  comment.  Comments  by  the 
public  shall  be  submitted  only  as 
provided  in  this  paragraph  (e)  or  as 
requested  by  the  Office.  Within  20 
calendar  days  of  the  date  of  filing  (or  up 
to  40  calendar  days  after  such  date  if  an 
extension  is  requested  in  writing  within 
the  initial  20-day  period)  anyone  may 
file  comments  in  favor  of  or  in  protest  of 
the  application  or  notice  and  in  so  doing 
may  submit  such  information  as  he  or 
she  deems  relevant.  Comments  received 
after  the  comment  period,  unverified 
accusations,  or  materials  pertaining  to 
an  application,  notice,  other  filing  or 
public  comment  which  the  commenter  is 
unwilling  to  have  disclosed  to  the  party 
making  such  submission,  shall  not  be 
part  of  the  record  and  need  not  be 
considered  by  the  Office.  Comments 
shall  be  filed  in  the  manner  and  in  the 
locations  provided  in  paragraph  (b)  of 
this  section  for  the  application  or  notice 
to  which  the  comments  pertain. 

(f)  Disclosure.  (1)  Any  appUcation. 
notice,  other  filings,  public  comment,  or 
portion  thereof,  made  pursuant  to  this 
part  for  which  confidential  treatment  is 
not  requested  in  accordance  with  this 
paragraph  (f).  shall  be  immediately 
available  to  the  public  and  not  subject 
to  the  procedures  set'forth  herein.  Public 
disclosure  shall  be  made  of  other 
portions  of  an  application,  notice,  other 
filing  or  public  comment  in  accordance 
with  paragraph  (f)(2)  of  tliis  section,  the 
provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552a)  and 
parts  503  and  505  of  this  chapter. 
Applicants  and  other  submitters  should 
provide  confidential  and  non- 
confidential versions  of  their  filings,  as 
described  in  (  574.6(f)  (2)  and  (3)  in 
order  to  facilitate  this  process. 

(2)  Any  person  who  submits  any 
information  or  causes  or  permits  any 
information  to  be  submitted  to  the 
Office  pursuant  to  this  part  may  request 
that  the  Office  afford  confidential 


treatment  imder  the  Freedom  of 
Information  Act  to  such  information  for 
reasons  of  personal  privacy  or  business 
confidentiality,  whidi  shall  include  such 
information  that  would  be  deemed  to 
result  in  the  commencement  of  a  tender 
offer  under  S  240.14d-2  of  tiUe  17  of  the 
Code  of  Federal  Regulations,  or  for  any 
other  reason  permitted  by  Federal  law. 
Such  request  for  confidentiality  must  be 
made  and  justified  in  accordance  with 
paragraph  (f)(5)  of  this  section  at  the 
time  of  filing,  and  must,  to  the  extent 
practicable,  identify  with  specificity  the 
information  for  which  confidential 
treatment  may  be  available  and  not 
merely  indicate  portions  of  docimients 
or  entire  documents  in  which  such 
information  is  contained  Failure  to 
specifically  identify  information  for 
which  confidential  treatment  is 
requested,  failure  to  specifically  justify 
the  bases  upon  which  confidentiafity  is 
claimed  in  accordance  with  paragraph 
(f)(5)  of  this  section,  or  overbroad  and 
indiscriminate  claims  for  confidential 
treatment,  may  be  bases  for  denial  of 
the  request.  In  addition,  the  filing  party 
should  take  all  steps  reasonably 
necessary  to  ensure,  as  nearly  as 
practicable,  that  at  the  time  the 
information  is  first  received  by  the 
Office  (i)  it  is  supplied  segregated  from 
information  for  which  confidential 
treatment  is  not  being  requested,  (ii)  it  is 
appropriately  marked  as  confidential 
and  (iii)  it  is  accompanied  by  a  written 
request  for  confidential  treatment  which 
identifies  with  specificity  the 
information  as  to  which  confidential 
treatment  is  requested.  Any  such 
request  must  be  substantiated  in 
accordance  with  paragraph  (f)(5)  of  this 
section. 

(3)  All  dociunents  which  contain 
Information  for  which  a  request  for 
confidential  treatnicnt  is  made  or  the 
appropriate  segregable  portions  thereof 
shall  be  marked  by  the  person 
submitting  the  records  with  a  prominent 
stamp,  typed  legend,  or  other  suitable 
form  of  notice  on  each  page  or 
segregable  portion  of  each  page,  stating 
"Confidential  Treatment  Requested  by 
[name]."  If  such  marking  is 
impracticable  imder  the  circum-stances, 
a  cover  sheet  prominently  marked 
"Confidential  Treatment  Requested  by 
(name]"  should  be  securely  attached  to 
each  group  of  records  submitted  for 
which  confidential  treatment  is 
requested.  Each  of  the  records 
transmitted  in  this  manner  should  be 
individually  marked  with  an  identifying 
number  and  code  so  that  they  are 
separately  identifiable. 

(4)  A  determination  as  to  the  validity 
of  any  request  for  confidential  treatment 
may  be  made  when  a  request  for 


disclosure  of  the  information  under  the 
Freedom  of  Information  Act  is  received, 
or  at  any  time  prior  thereto.  Five 
business  days  notice  will  be  provided  to 
the  filing  party  if  the  Office  receives  a 
request  for  the  information  imder  the 
Freedom  of  Information  Act  and 
determines  to  disclose  material  for 
which  confidential  treatment  has  been 
requested. 

(5)  Substantiation  of  a  request  for 
confidential  treatment  shall  consist  of  a 
statement  setting  forth,  to  the  extent 
appropriate  or  necessary  for  the 
determination  of  the  request  for 
confidential  treatment,  the  following 
information  regarding  the  request: 

(i)  The  reasons,  concisely  stated  and 
referring  to  specific  exemptive 
proWsions  of  the  Freedom  of 
Information  Act  why  the  information 
should  be  withheld  from  access  under 
the  Freedom  of  Information  Act 

(ii)  The  applicability  of  any  specific 
statutory  or  regulatory  provisions  which 
govern  or  may  govern  the  treatment  of 
the  information; 

(iii)  The  existence  and  applicability  of 
any  prior  determination  by  the  Office, 
other  Federal  agencies,  or  a  court 
concerning  confidential  treatment  of  the 
information; 

(iv)  The  adverse  consequences  to  a 
business  enterprise,  financial  or 
otherwise,  that  would  result  from 
disclosure  of  confidential  commercial  or 
financial  information,  including  any 
adverse  efiect  on  the  business' 
competitive  position; 

(v)  The  measures  taken  by  the 
business  to  protect  the  confidentiality  of 
the  commercial  or  fmancial  information 
in  question  and  of  similar  information, 
prior  to.  and  after,  its  submission  to  the 
Office; 

(vi)  The  ease  or  difficulty  of  a 
competitor's  obtaining  or  compiling  the 
commercial  or  fmancial  information; 

(vii)  Whether  commercial  or  financial 
information  was  voluntarily  submitted 
to  the  Office,  and.  if  so,  whether  and 
how  disclosure  of  the  information  would 
tend  to  impede  the  availability  of  similar 
information  to  the  Office; 

(viii)  The  extent  if  any,  to  which 
portions  of  the  substantiation  of  the 
request  for  confidential  treatment 
should  be  afforded  confidential 
treatment 

(ix)  The  amount  of  time  after  the 
consummation  of  the  proposed 
acquisition  for  which  the  information 
should  remain  confidential  and  a 
justffication  thereof; 

(x)  Such  additional  facts  and  such 
legal  and  other  authorities  as  the 
requesting  person  may  consider 
appropriate. 
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(6)  Any  person  requesting  access  to  an 
application,  notice,  otiier  filing,  or  public 
comment  made  pursuant  to  this  part  for 
piuposes  of  commenting  on  a  pending 
submission  may  prominently  label  such 
request  "Request  for  Disclosure  of 
Filing(s)  Made  Under  Part  574/Priority 
Treatment  Requested." 

(g)  Supervisory  cases.  The  provisions 
of  paragraphs  (d),  (e)  and  (f)  of  this 
section  may  be  waived  by  the  Office  in 
connection  with  a  transaction  approved 
by  the  Office  for  supervisory  reasons. 

(h)  Notification  of  State  supervisor. 
Upon  receiving  a  notice  relating  to  an 
acquisition  of  control  of  a  state- 
chartered  savings  association,  the  Office 
shall  forward  a  copy  of  the  notice  to  the 
appropriate  state  savings  and  loan 
association  supervisory  agency,  and 
shall  allow  30  days  within  which  the 
views  and  recommendations  of  such 
state  supervisory  agency  may  be 
submitted.  The  Office  shall  give  due 
consideration  to  the  views  and 
recommendations  of  such  state  agency 
in  determining  whether  to  disapprove 
any  proposed  acquisition. 
Notwithstanding  the  provisions  of  this 
paragraph  (h),  if  the  Office  determines 
that  it  must  act  immediately  upon  any 
notice  of  a  proposed  acquisition  in  order 
to  prevent  the  default  of  the  association 
Involved  in  the  proposed  acquisition,  the 
Office  may  dispense  with  the 
requirement  of  this  paragraph  (h)  or,  if  a 
copy  of  the  notice  is  forwarded  to  the 
state  supervisory  agency,  the  Office  may 
request  that  the  views  and 
recommendations  of  such  state 
supervisory  agency  be  submitted 
immediately  in  any  form  or  by  any 
means  acceptable  to  the  Office. 

(i)  Additional  procedures  for 
acquisitions  involving  mergers. 
Acquisitions  of  control  Involving 
mergers  (including  mergers  with  an 
interim  association)  shall  also  be  subject 
to  the  procedures  set  forth  in  \  563.22  of 
this  chapter  to  the  extent  applicable, 
except  as  provided  in  paragraph  (a)  of 
this  Section. 

1574.7    Detennination  by  the  Offlc*. 

(a)  Acquisition  by  a  company.  (1)  The 
Office  shall  approve  an  application  by 
any  company  other  than  a  savings  and 
loan  holding  company  to  acquire  ctmtrol 
of  one  savings  association  unless  it 
determines  that  the  criteria  set  forth  in 
paragraph  (c)  of  this  section  are  not  met. 
Acquisitions  involving  mergers  with  an 
interim  association  shall  also  be  subject 
to  S9  546.2,  552.13,  563.22  and  571.5. 

(2)  Subject  to  compliance  with  the 
requirements  of  55  546.2,  552.13  and 
563.22,  as  applicable,  an  application 
filed  pursuant  to  {  574.6(a)(2)  by  a 
savings  association  solely  for  the 


purpose  of  obtaining  approval  for  the 
creation  of  a  savings  and  loan  holding 
company  by  such  savings  association, 
and  related  applications  for  permission 
to  organize  an  interim  federal 
association,  and  for  merger  with  such 
interim  association,  shall  be  deemed  to 
be  approved  45  calendar  days  after  such 
appUcations  are  properly  filed  in 
accordance  with  the  procedures  set 
forth  herein,  unless,  prior  to  such  date: 

(i)  The  Office  has  requested  . 
additional  information  of  the  applicant 
in  writing; 

(ii)  Notified  the  applicant  that  the 
application  is  materially  deficient  and 
will  not  be  processed;  or 

(iii)  Denied  the  application  prior  to 
that  time;  provided  that  to  be  eligible  for 
approval  under  this  paragraph  (a)(2): 

(A)  The  holding  company  shall  not  be 
capitalized  initially  in  an  amount 
exceeding  the  amount  the  savings 
association  is  permitted  to  pay  in 
dividends  to  its  holding  company  as  of 
the  date  of  the  reorganization  pursuant 
to  applicable  regulations  or,  in  the 
absence  thereof,  pursuant  to  the  then 
current  policy  guidelines  issued  by  the 
Senior  Deputy  Director  for  Supervision 
(Policy): 

(B)  The  creation  of  the  savings  and 
loan  holding  company  by  the 
association  is  the  sole  transaction 
contained  in  the  application,  and  there 
are  no  other  transactions  requiring 
Office  approval  incident  to  the  creation 
of  the  holding  company  (other  than  the 
creation  of  an  interim  association  that 
will  disappear  upon  consummation  of 
the  reorganization  and  the  merger  of  the 
savings  association  with  such  interim 
association  to  effect  the  reorganization), 
and  the  holding  company  is  not  also 
seeking  any  regulatory  waivers, 
regulatory  forbearances,  or  resolution  of 
legal  or  supervisory  issues; 

(C)  The  board  of  directors  and 
executive  officers  of  the  holding 
company  are  composed  of  persons  who. 
at  the  time  of  acquisition,  are  executive 
officers  and  directors  of  the  association; 

(D)  The  acquisition  raises  no 
significant  issues  of  law  or  poUcy  under 
then  current  Office  poUcy; 

(E)  Prior  to  consummation  of  the 
reorganization  transaction,  the  holding 
company  shall  enter  into  any  dividend 
limitation,  regulatory  capital 
maintenance,  or  prenuptial  agreement 
required  by  Office  regulations,  or  in  the 
absence  thereof,  required  pursuant  to 
policy  guidelines  issued  by  the  Senior 
Deputy  Director  for  Supervision  (Policy); 

(F)  The  holding  company  shall  furnish 
the  following  information  in  accordance 
with  the  specified  time  frames: 

(J)  On  the  business  day  prior  to  the 
date  of  consummation  of  the  acquisition. 


the  chief  financial  officers  of  the  holding 
company  and  the  savings  association 
shall  certify  to  the  District  Director  or 
his  or  her  designee  in  writing  that  no 
material  adverse  events  or  material 
adverse  changes  have  occiirred  with 
respect  to  the  financial  condition  or 
operations  of  the  holding  company  or 
the  savings  association  since  the  date  of 
the  financial  statements  submitted  with 
the  application; 

(2)  No  later  than  thirty  days  from  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  shall  file  with  the 
District  Director  or  his  or  her  designee  a 
certification  by  legal  counsel  stating  the 
effective  date  of  the  acquisition,  the 
exact  number  of  shares  of  stock  of  the 
savings  association  acquired  by  the 
holding  company,  and  that  the 
acquisition  has  been  consummated  in 
accordance  with  the  provisions  of  all 
applicable  laws  and  regulations  and  the 
application; 

(J)  No  later  than  thirty  days  from  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  shall  file  with  the 
District  Director  or  his  or  her  designee 
an  opinion  from  its  independent  auditors 
certifying  that  the  transaction  was 
consummated  in  accordance  with 
generally  accepted  accounting 
principles;  and 

[4]  No  later  than  thirty  days  from  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  shall  file  with  the 
District  Director  or  his  or  her  designee  a 
certification  stating  that  the  holding 
company  will  not  cause  the  savings 
association  to  deviate  materially  from 
the  business  plan  submitted  in 
connection  with  the  application,  unless 
prior  vmtten  approval  from  the  District 
Director  or  his  or  her  designee  is 
obtained; 

(G)  In  the  event  an  interim  association 
is  utilized  to  facilitate  the  reorganization 
transaction,  the  resulting  association 
shall,  no  later  than  30  days  from  the 
date  of  consummation  of  the 
reorganization  transaction,  furnish  a 
certification  by  legal  counsel  stating: 

(i)  The  effective  date  of  the  merger 
involving  the  interim  association  and 
that  the  merger  has  been  consunmiated 
in  accordance  with  the  Agreement  and 
Plan  of  Reorganization  or  similar 
document  pursuant  to  which  the 
transaction  was  accomplished; 

[2]  The  interim  association  has  not 
opened  for  business; 

(J)  The  merger  was  consummated 
within  120  calendar  days  of  the  date  of 
approval:  and 

[4]  After  completion  of  the 
organization  of  the  interim  association, 
the  board  of  directors  of  the  interim 
association  ratified  the  Agreement  and 
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Plan  of  Reorganization  or  similar 

document;  and 

(H)  The  proposed  acquisition  shall  be 
consummated  vntian  120  days  after  the 
application  is  automatically  approved 
under  this  5  574.7(a)(2). 

(3)  To  the  extent  that  an  association 
reorganizing  into  holding  company  form 
is  subject  to  provisions  relating  to  its 
mutual  to  stock  conversion  imposed  by 
12  CFR  563b.3(c)(9),  (c)(17).  (c)(18). 
{c)(19),  (g)(1)  or  (i),  such  provisions  shall 
be  applicable  to  any  holding  company 
approved  automatically  pursuant  to 
paragraph  (a)(2)  of  this  section. 

(b)  Acquisition  by  a  savings  and  loan 
holdinq  company.  The  Office  shall  not 
approve  an  acquisition  by  a  savings  and 
loan  holding  company  to  acquire  control 
of  a  savings  association,  by  any  other 
company  to  acquire  control  of  more  than 
one  savings  association,  by  any  director 
or  officer  of  a  savings  and  loan  holding 
coii^>any,  or  any  Individual  who  owms. 
contittls,  or  holds  with  power  to  vote  (or 
holds  proxies  representing)  more  than  25 
percent  of  the  voting  stock  of  a  savings 
and  loan  holding  company  to  acquire 
control  of  a  savings  association,  or  by  a 
savings  and  loan  holding  company  to 
acquire  a  qualified  stock  issuance  by  a 
savings  association  pursuant  to  fi  574.8 
of  this  part  except  in  accordance  with 
paragraph  (c)  of  this  section.  Before 
approving  any  such  acquisition,  except  a 
transaction  under  section  13(k]  of  the 
Federal  Deposit  Insurance  Act,  the 
Office  shall  request  from  the  Attorney 
General  and  consider  any  report 
rendered  within  30  days  of  such  request 
on  the  competitive  factors  involved. 
Acquisitions  involving  mergers 
(including  mergers  with  an  interim 
association)  shall  also  be  subject  to 

{§  546.2,  552.13,  563.22,  and  571.5. 

(c)  Application  criteria.  The  Office 
may  deny  an  application  by  a  company 
or  certain  persons,  described  in 
paragraph  (b)  of  this  section,  affiliated 
with  a  savings  and  loan  holding 
company,  to  acquire  control  of  a  savings 
association,  or  by  a  savings  and  loan 
holding  company  to  acquire  a  qualified 
stodi  Usoance  pursuant  to  fi  S7AA,  if  the 
Office  finds  that  the  financial  and 
managerial  resources  and  future 
prospects  of  the  acquiror  and 
association  involved  would  be 
detrimental  to  the  association  or  the 
insurance  risk  of  the  SAIF  or  BIF.  or  if 
the  acquiror  fails  or  refuses  to  furnish 
information  requested  by  the  Office.  In 
connection  with  apphcations  filed 
pursuant  to  5  574.6  (a](2]  and  (a)(3)  and 
i  574.8  of  this  part,  the  Office  will  also 
consider  the  convenience  and  needs  of 
the  community  to  be  served.  Moreover, 
the  Office  shall  not  approve  any 
pn^Kwed  acquisition: 


(1)  Which  would  result  in  a  monopoly, 
or  which  would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  savings  and  loan  business  in  any 
part  of  the  United  States,  or 

(2)  The  effect  of  which  on  any  section 
of  the  coimtry  may  be  substantially  to 
lessen  competition,  or  tend  to  create  a 
monopoly,  or  which  in  any  other  manner 
would  be  in  restraint  of  trade,  unless  the 
Office  finds  that  the  anticompetitive 
effects  of  the  proposed  acquisition  are 
clearly  outweighed  in  the  public  interest 
by  the  probable  effect  of  the  acquisition 
in  meeting  the  convenience  and  needs  of 
the  commimity  to  be  served. 

(d)  Notice  criteria.  In  making  its 
determination  whether  to  disapprove  a 
notice,  the  Office  may  disapprove  any 
proposed  acquisition,  if  the  Office 
determines  that 

(1)  The  proposed  acquisition  of 
control  would  result  in  a  monopoly  or 
would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  banking  business  in  any  part  of  the 
United  States; 

(2)  The  effect  of  the  proposed 
acquisition  of  control  in  any  section  of 
the  country  may  be  substantially  to 
lessen  competition  or  to  tend  to  create  a 
monopoly  or  the  proposed  acquisition  of 
control  would  in  any  other  manner  be  in 
restraint  of  trade,  and  the 
anticompetitive  effects  of  the  proposed 
acquisition  of  contnri  are  not  clearly 
outweighed  in  the  pubUc  interest  by  the 
probable  effect  of  the  transaction  in 
meeting  die  convenience  and  needs  of 
the  community  to  be  served; 

(3)  The  financial  condition  of  the 
acquiring  person  is  such  as  might 
jeopardize  the  financial  stability  of  the 
association  or  prejudice  the  interests  of 
the  depositors  of  die  association: 

(4)  The  competence,  experience,  or 
integrity  of  the  acquiring  person  or  any 
of  the  proposed  management  personnel 
indicates  that  it  would  not  be  in  the 
interests  of  the  depositors  of  the 
association,  the  Office,  or  the  public  to 
permit  such  person  to  control  the 
association: 

(5)  The  acquiring  person  fails  or 
refuses  to  furnish  information  requested 
by  the  Office;  or 

(6)  The  Office  determines  diat  die 
proposed  acquisition  would  have  an 
adverse  effect  on  die  SAIF  or  die  BIF. 

(e)  Failure  to  disapprove  a  notice.  If, 
upon  expiration  of  the  60-day  review 
period  of  any  notice  deemed  to  be 
sufficient  fikd  pursuant  to  fi  574.8(c),  or 
extension  thereot  the  Office  has  failed 
to  disapprove  such  notice,  the  proposed 
acquisition  may  take  place:  Provided. 
That  it  is  consummated  within  one  year 


and  in  accordance  with  the  terms  and 
representations  in  the  notice  and  that 
there  is  no  material  change  in 
circumstances  prior  to  the  acquisition. 

(f)  (1)  Disapproval  of  a  notice.  Within 
three  business  days  after  its  decision  to 
disapprove  a  notice,  the  Office  shall 
notify  the  acquiror  in  writing  of  the 
grounds  for  disapproval.  If  the 
disapproval  was  issued  by  the  District 
Director  or  the  Senior  Deputy  Director 
for  Supervision  (Operations)  pursuant  to 
delegated  authority,  such  notification 
shall  Include  a  statement  that  the 
acquiror  may  request  review  of  the 
disapproval  by  the  Director  within  20 
days  of  the  receipt  of  such  notification. 
If  sudi  review  is  denied  by  the  Director 
or  die  disapproval  was  issued  by  the 
Director,  the  acquiror  may  request  an 
administrative  hearing  under  paragraph 
(4)  of  the  Control  Act  within  10  days  of 
receipt  of  the  notification  of  disapproval 
or  notification  of  the  Director's  decision 
not  to  review  the  denial 

(2)  Appeal  Denial  of  an  application  or 
notice  or  rejection  of  a  rebuttal  by  the 
District  Director  pursuant  to  section 
574.9(a)  may  be  appealed  to  the  Office 
under  the  following  procedures:  Within 
20  days  after  notification  of  the  District 
Director's  decision  as  provided  herein, 
the  acquiror  must  notify  the  Secretariat 
in  writing  of  the  acquiror's  desire  to 
appeal  the  District  Director's  decision. 
Two  copies  of  such  request  for  review 
must  be  submitted  to  the  Secretariat, 
Office  of  Thrift  Supervision,  1700  G 
Sti^et.  NW.,  Washington.  DC  20552. 
with  one  copy  Indicated  "Attention: 
Senior  Deputy  Director  for  Supervision 
(Operations)  and  a  second  copy 
indicated  "Attention:  Corporate  and 
Securities  Division."  A  third  copy  should 
be  sent  to  the  appropriate  District 
Office.  The  request  for  review  must 
identify  the  party  seeking  review  and 
describe  with  specificity  the  action 
taken  for  which  review  is  sought  and  die 
reasons  why  the  District  Director's 
denial  or  notice  of  disapproval  or 
rejection  is  contended  to  be  erroneous. 
If  an  applicant  does  not  file  an  appeal 
within  the  time  permitted  under  this 
section,  any  objection  to  the  District 
Director's  action  is  waived.  A  timely 
appeal  filed  with  die  Secretariat  in 
accordance  with  the  provisions  of  this 
section  shall  be  mandatory  for  securing 
judicial  review  of  an  initial 
determination. 

(g)  Presumptive  disqualifiers — (1) 
Integrity  factors.  The  following  factors 
shall  give  rise  to  a  rebuttable 
presumption  that  an  acquiror  may  fail  to 
satisfy  the  managerial  resources  and 
future  prospects  tests  of  paragraph  (c)  of 


49702 


Federal  Register  /  Vol.  54.  No.  229  /  Thursday.  November  30.  1989  /  Rules  and  Regulations 


this  section  or  the  Integrity  test  of 
paragraph  (d](4]  of  this  section: 
(i)  During  the  10-year  period 
immediately  preceding  fihng  of  the 
application  or  notice,  criminal,  civil  or 
administrative  judgments,  consents  or 
orders,  and  any  indictments,  formal 
investigations,  examinations,  or  civil  or 
administrative  proceedings  (excluding 
routine  or  customary  audits,  inspections 
and  investigations)  that  terminated  in 
any  agreements,  undertakings,  consents 
or  orders,  issued  against,  entered  into 
by,  or  involving  the  acquiror  or  affiliates 
of  the  acquiror  by  any  federal  or  state 
court  any  department,  agency,  or 
commission  of  the  U.S.  Government,  any 
state  or  municipality,  any  Federal  Home 
Loan  Bank,  any  self-regulatory  trade  or 
professional  organization,  or  any  foreign 
government  or  governmental  entity, 
which  involve: 

(A)  Fraud,  moral  turpitude, 
dishonesty,  breach  of  trust  or  fiduciary 
duties,  organized  crime  or  racketeering; 

(B)  Violation  of  securities  or 
commodities  laws  or  regulations; 

(C)  Violation  of  depository  institution 
laws  or  regulations; 

(D)  Violation  of  housing  authority 
laws  or  regulations;  or 

(E)  Violation  of  the  rules,  regulations, 
codes  of  conduct  or  ethics  of  a  self- 
regulatory  trade  or  professional 
organization; 

(ii)  Denial,  or  withdrawal  after  receipt 
of  formal  or  informal  notice  of  an  intent 
to  deny,  by  the  acquiror  or  affiliates  of 
the  acquiror,  of 

(A)  Any  application  relating  to  the 
organization  of  a  fmancial  institution, 

(B)  An  apphcation  to  acquire  any 
financial  institution  or  holding  company 
thereof  under  the  Holding  Company  Act 
or  the  Bank  Holding  Company  Act  or 
otherwise, 

(C)  A  notice  relating  to  a  change  in 
control  of  any  of  the  foregoing  under  the 
Control  Act  or  the  Repealed  Control 
Act;  or 

(D)  An  application  or  notice  under  a 
state  holding  company  or  change  in 
control  statute; 

(iii)  The  acquiror  or  a^iliates  of  the 
acquiror  were  placed  in  receivership  or 
conservatorship  during  the  preceding  10 
years,  or  any  management  official  of  the 
acquiror  was  a  management  official  or 
director  (other  than  an  official  or 
director  serving  at  the  request  of  the 
Office,  the  Federal  Deposit  Insurance 
Corporation,  the  Resolution  Trust 
Corporation,  or  the  former  Federal 
Savings  and  Loan  Insurance 
Corporation)  or  controlling  shareholder 
of  a  company  or  savings  association 
that  was  placed  into  receivership, 
conservatorship,  or  a  management 
consignment  program,  or  was  liquidated 


during  his  or  her  tenure  or  control  or 
within  two  years  thereafter, 

(iv)  Felony  conviction  of  the  acquiror, 
an  affiliate  of  the  acquiror  or  a 
management  official  of  the  acquiror  or 
an  affiliate  of  the  acquiror, 

(v)  Knowingly  making  any  written  or 
oral  statement  to  the  Office  or  any 
predecessor  agency  (or  its  delegate)  in 
connection  with  an  application,  notice 
or  other  filing  under  this  part  that  is 
false  or  misleading  with  respect  to  a 
material  fact  or  omits  to  state  a  material 
fact  with  respect  to  information 
furnished  or  requested  in  connection 
with  such  an  application,  notice  or  other 
filing; 

(vi)  Acquisition  and  retention  at  the 
time  of  submission  of  an  application  or 
notice,  of  stock  in  the  savings 
association  by  the  acquiror  in  violation 
of  §  574.3  or  its  predecessor  sections. 

(2)  Financial  factors.  The  following 
shall  give  rise  to  a  rebuttable 
presumption  that  an  acquiror  may  fail  to 
satisfy  the  fmancial-resources  and 
future-prospects  tests  of  paragraph  (c)  of 
this  section,  or  the  fmancial  condition 
test  of  paragraph  (d)(3)  of  this  section: 

(i)  Liability  for  amounts  of  debt  which, 
in  the  opinion  of  the  Office,  create 
excessive  risks  of  default  and  pressure 
on  the  savings  association  to  be 
acquired;  or 

(ii)  Failure  to  furnish  a  business  plan 
or  furnishing  a  business  plan  projecting 
activities  which  are  inconsistent  with 
economical  home  financing. 

§  S74.8    QtMlHtod  stock  Issuances  by 
undercapitalized  savings  associations  or 
hoMtng  companies. 

(a)  Acquisitions  by  savings  and  loan 
holding  companies.  No  savings  and  loan 
holding  company  shall  be  deemed  to 
control  a  savings  association  solely  by 
reason  of  the  purchase  by  such  savings 
and  loan  holding  company'  of  shares 
issued  by  such  savings  association,  or 
issued  by  any  savings  and  loan  holding 
company  (other  than  a  bank  holding 
company)  which  controls  such  savings 
association,  in  connection  with  a 
qualified  stock  issuance  if  prior 
approval  of  such  acquisition  is  granted 
by  the  Office  under  this  section  574.8, 
unless  the  acquiring  savings  and  loan 
holding  company,  directly  or  indirectly, 
or  acting  in  concert  with  1  or  more  other 
persons,  or  through  1  or  more 
subsidiaries,  owns,  controls,  or  holds 
with  power  to  vote,  or  holds  proxies 
representing,  more  than  15  percent  of 
the  voting  shares  of  such  savings 
association  or  holding  company. 

(b)  Qualification.  For  purposes  of  this 
section,  any  issuance  of  shares  of  stock 
shall  be  treated  as  a  qualified  stock 


issuance  if  the  following  conditions  are 
met: 

(1)  The  shares  of  stock  are  issued 
by- 

(i)  an  undercapitalized  savings 
association,  which  for  purposes  of  this 
paragraph  (b)(l)(i)  shaU  mean  any 
savings  association — 

(A)  the  assets  of  which  exceed  the 
liabilities  of  such  association;  and 

(B)  which  does  not  comply  with  one  or 
more  of  the  capital  standards  in  effect 
under  section  5(t)  of  the  Home  Owners' 
Loan  Act;  or 

(ii)  a  savings  and  loan  holding 
company  which  is  not  a  bank  holding 
company  but  which  controls  an 
imdercapitalized  savings  association  if. 
at  the  time  of  issuance,  the  savings  and 
loan  holding  company  is  legally 
obligated  to  contribute  the  net  proceeds 
from  the  issuance  of  such  stock  to  the 
capital  of  an  imdercapitalized  savings 
association  subsidiary  of  such  holding 
company. 

(2)  All  shares  of  stock  issued  consist 
of  previously  unissued  stock  or  treasury 
shares. 

(3)  All  shares  of  stock  issued  are 
purchased  by  a  savings  and  loan  holding 
company  that  is  registered,  as  of  the 
date  of  purchase,  with  the  Office  in 
accordance  with  the  provisions  of 
section  10(b)  of  the  Home  Owners'  Loan 
Act  and  the  Office's  regulations 
promulgated  thereunder. 

(4)  Subject  to  paragraph  (c)  of  this 
section,  the  Office  approves  the 
purchase  of  the  shares  of  stock  by  the 
acquiring  savings  and  loan  holding 
company. 

(5)  The  entire  consideration  for  the 
stock  issued  is  paid  in  cash  by  the 
acquiring  savings  and  loan  holding 
company. 

(6)  At  the  time  of  the  stock  issuance. 
each  savings  association  subsidiary  of 
the  acquiring  savings  and  loan  holding 
company  (other  than  an  association 
acquired  in  a  transaction  pursuant  to 
section  13(c]  or  13(k)  of  the  Federal 
Deposit  Insurance  Act.  or  section  408(m) 
of  the  National  Housing  Act,  as  in  effect 
immediately  prior  to  enactment  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989)  has 
capital  (after  deducting  any 
subordinated  debt,  intangible  assets, 
and  deferred,  unamortized  gains  or 
losses)  of  not  less  than  6V^  percent  of 
the  total  assets  of  such  savings 
association. 

(7)  Immediately  after  the  stock 
issuance,  the  acquiring  savings  and  loan 
holding  company  holds  not  more  than  15 
percent  of  the  outstanding  voting  stock 
of  the  issuing  undercapitalized  savings 
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association  or  savings  and  loan  holding 
company. 

(8)  Not  more  than  one  of  the  directors 
of  the  issuing  association  or  company  is 
an  officer,  director,  employee,  or  other 
representative  of  the  acquiring  company 
or  any  of  its  a^iliates. 

(9)  Transactions  between  the  savings 
association  or  savings  and  loan  holding 
company  that  issues  the  shares  pursuant 
to  this  section  and  the  acquiring 
company  and  any  of  its  affiliates  shall 
be  subject  to  the  provisions  of  section  11 
of  the  Home  Owners'  Loan  Act  and  the 
Office's  regulations  promulgated 
thereunder. 

(c)  Approval  of  acquisitions. 

(1)  Criteria.  The  Office,  in  deciding 
whether  to  approve  or  deny  an 
application  filed  on  the  t>asis  that  it  is  a 
qualified  stock  issuance,  shall  apply  the 
application  criteria  set  forth  in  J  574.7(c) 
of  this  part  including  the  presiunptive 
disqualifiers  set  forth  in  S  574.7(g)  of  this 
part 

(2)  Additional  capital  commitments 
not  required.  The  Office  shall  not 
disapprove  any  application  for  the 
purchase  of  stock  in  connection  with  a 
qualified  stock  issuance  on  the  grounds 
that  the  acquiring  savings  and  loan 
holding  company  has  failed  to  undertake 
to  make  subsequent  additional  capital 
contributions  to  maintain  the  capital  of 
the  undercapitalized  savings  association 
at  or  above  the  minimum  level  required 
by  the  Office  or  any  other  Federal 
agency  having  jurisdiction. 

(3)  Other  conditions.  The  Office  shall 
impose  such  conditions  on  any  approval 
of  an  apphcation  for  the  purchase  of 
stock  in  connection  with  a  qualified 
stock  issuance  as  the  Office  determines 
to  be  appropriate,  including — 

(i)  a  requirement  that  any  savings 
association  subsidiary  of  the  acquiring 
savings  and  loan  holding  company  limit 
dividends  paid  to  such  holding  company 
for  such  period  of  time  as  the  Office  may 
require;  and 

(ii)  such  other  conditions  as  the  Office 
deems  necessary  or  appropriate  to 
prevent  evasions  of  this  section, 
including,  but  not  limited  to.  requiring  a 
rebuttal  of  control  agreement  in  a  form 
substantially  similiir  to  that  appearing  at 
S  574.100. 

(4)  Application  deemed  approved  if 
not  disapproved  within  90  days.  An 
application  for  approval  of  a  purchase  of 
stock  in  connection  with  a  qualified 
stock  issuance  shall  be  deemed  to  have 
been  approved  by  the  Office  if  such 
application  has  not  been  disapproved  by 
the  Office  before  the  end  of  the  90-day 
period  beginning  on  the  date  such 
applicatioD  has  been  deemed  sufficient 
under  this  part 


(d)  No  limitation  on  chs*  of  stock 
issued.  The  shares  of  stock  issued  in 
connection  with  a  qualified  stock 
issuance  may  be  shares  of  any  class. 

(e)  Application  form.  A  savings  and 
loan  holding  company  making 
application  to  acquire  a  qualified  stock 
issuance  pursuant  to  this  S  57441,  shall 
use  Form  H-(e)2.  as  provided  in 

S  574.6(a)(3). 

$574.9    DetogaUons  of  authority. 

(a)  Actions  by  the  District  Director. 
The  District  Director  or  his  or  her 
designee  is  authorized  to  take  any 
action  that  the  Office  is  authorized  to 
take  under  this  part  except  as  follows: 

(1)  The  District  Director  or  his  or  her 
designee  may  not  take  any  action  with 
respect  to  any  apphcation  filed  under 
5  574.3(a)  of  tliis  part  or  notice  filed 
imder  S  574.3fb]  of  this  part  if  any  of  the 
following  conditions  are  present: 

(i)  The  acquisition  is  opposed  by  the 
savings  association  to  be  acquired  or  is 
contested  by  another  prospective 
acquiror; 

(ii)  The  application  or  notice  raises  a 
significant  issue  of  law  or  poUcy;  or 

(iii)  The  acquisition  is  a  part  of  a 
conversion  under  Part  563b  of  this 
chapter. 

(2)  The  District  Director  or  his  or  her 
designee  may  not  take  any  action  with 
respect  to  any  application  filed  under 
(  574.8  of  this  part. 

(3)  The  District  Director  or  his  or  her 
designee  ihay  grant  or  deny  a  request  for 
waiver  of  cert^ed  financial  statements 
for  an  acquiror's  proprietary  interests 
required  in  connection  with  a  notice 
filed  under  (  574.3(b)  of  this  part 
provided  the  acquiror  furnishes  the 
following  substitute  information: 

(i)  A  statement  supporting  the 
acquiror's  contention  that  production  of 
sud)  certified  financial  statements  is 
unduly  burdensome; 

(ii)  Tables  setting  forth: 

(A)  The  amount  of  investment  in  the 
savings  association  and  the  investment 
as  a  percentage  of  the  acquiror's  net 
worth;  and 

(B]  The  amount  of  each  entry  as  a 
percentage  of  the  acquiror's  total  assets, 
net  worth  and  gross  income;  and 

(iii)  The  latest  available  Federal 
income  tax  returns  for  each  entity  for 
the  immediately  preceding  two  taxable 
years. 

(4)  The  District  Director  or  his  or  her 
desij^ee  may  not  take  any  action  with 
respect  to  any  rebuttal  filed  imder 

S  574.4(e]  of  \hia  part  if  any  of  the 
following  conditions  are  present 

(i)  With  a  rebattal  of  control  the 
acquiror  submits  an  executed  rebuttal 
agreement  that  does  not  conform  in  all 


material  respects  to  the  agreement  set 
forth  in  {  574.100; 

(ii)  With  a  rebuttal  of  concerted 
action,  an  acquiror  submits  an  executed 
affidavit  that  does  not  conform  in  all 
material  respects  to  the  requirements  of 
S574.4(eK2)  of  this  part; 

(iii)  The  rebutifal  raises  a  significant 
issue  of  law  or  policy; 

(iv)  The  proposed  acquisition  of 
securities  or  other  action  covered  by  the 
rebuttal  is  opposed  by  the  savings 
association  whose  securities  are  to  be 
acquired  or  there  is  a  competing 
acquiror  for  ^e  savings  association's 
securities:  or 

(v)  The  acquisition  is  part  of  a 
conversion  under  Part  563b  uf  this 
chapter. 

(b)  Joint  actions  by  the  Senior  Deputy 
Director  for  Supervision  (Operations) 
and  Lhe  Chief  Counsel  TTie  Senior 
Deputy  Director  for  Supervision 
(Operations)  with  the  concurrence  of  the 
Chief  Counsel,  or  their  respective 
designees,  are  authorized  to  take  any 
action  that  the  Office  is  au&orized  to 
take  under  this  part  except  approve  or 
disapprove  an  application  filed  under 

§  574.3(a)  of  this  part  that  raises  a 
significant  issue  of  law  or  poHcy,  or 
disapprove  or  issue  notice  of  intent  not 
to  disapprove  a  notice  filed  under 
S  S74.3(b)  of  this  part  that  raises  a 
significant  issue  of  law  or  policy. 

(c)  Actions  by  the  Director.  Any 
action  that  the  Office  is  authorized  to 
take  under  this  part  may  be  taken  by  the 
Director. 

{574.100    R^uttsl  of  control  agrMfiwnL 

Rebuttal  of  Rebuttable  Determination  Of 
Control  Under  Part  574 

LWHEBEAS 

A.  [    I  is  the  owner  of  (    ]  ahaics  (the 
"Shares")  of  the  {    J  stock  (the  "Stock")  of 
[name  and  address  of  ■ssooatiun).  which 
Shares  represent  (     ]  percent  of  a  cIab*  of 
"voting  stock"  of  j    j  as  defined  under  tha 
Acquisition  of  Control  Regulations 
("Regulations")  of  the  Office  of  llihft 
Supervision  ("OfBoe").  12  CTR  pari  574 
("Voting  Stock"); 

B.  (    ]  is  a  "savings  association''  within  the 
meaning  of  the  Regulations; 

C.  I    ]  seeks  to  acquire  additional  shares  of 
stock  of  [    ]  ("Additional  Shares"),  such  that 

[    I's  ownership  thereof  will  exceed  10 
percent  of  a  class  of  Voting  Stock  but  will  not 
exceed  25  percent  of  a  dass  of  Voting  Stock 
of  I    ):(and/ar|(    ]  seeks  to  (    ].  which 
would  constitute  the  acquisition  of  a  "control 
factor^  as  defined  in  the  Regulations 
("Control  Factor"): 

D.  (    ]  does  not  seek  to  acquire  ttie 
[Additional  Shares  or  Control  Factor)  for  the 
purpose  or  effect  of  changing  ^  control  of  [ 
1  or  in  oonnectioa  wi  A  or  as  a  participent  in 
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any  transaction  having  such  purpose  or 
effect: 

E.  The  Regulations  require  a  company  or  a 
person  who  intends  to  hold  10  percent  or 
more  but  not  in  excess  of  25  percent  of  any 
class  of  Voting  Stock  of  a  savings  association 
or  holding  company  thereof  and  that  also 
would  possess  any  of  the  Control  Factors 
specified  in  the  Regulations,  to  file  and  obtain 
approval  of  an  application  {"Application") 
under  the  Savings  and  Loan  Holding 
Company  Act  ("Holding  Company  Act").  12 
U.S.C.  I467a,  or  file  and  obtain  clearance  of  a 
notice  ("Notice")  under  the  Change  in  Control 
Act  ("Control  Act").  12  U.S.C.  18l7(j),  prior  to 
acquiring  such  amount  of  stock  and  a  Control 
Factor  unless  the  rebuttable  determination  of 
control  has  been  rebutted. 

F.  Under  the  Regulations.  I    )  would  be 
determined  to  be  in  control,  subject  to 
rebuttal,  of  (    J  upon  acquisition  of  the 
[Additional  Shares  or  Control  Factor]; 

G.  (    )  has  no  intention  to  manage  or 
control,  directly  or  indirectly.  [    J; 

H.  I    1  has  filed  on  [    ].  a  written 
statement  seeking  to  rebut  the  determination 
of  control,  attached  hereto  and  incorporated 
by  reference  herein,  (this  submission  referred 
to  as  the  "Rebuttal"); 

I.  In  order  to  rebut  the  rebuttable 
determination  of  control,  [    ]  agrees  to  offer 
this  Agreement  as  evidence  that  the 
acquisition  of  the  [Additional  Shares  or 
Control  Factor]  as  proposed  would  not 
constitute  an  acquisition  of  control  under  the 
Regulations. 

II.  The  Office  has  determined,  and  hereby 
agrees,  to  act  favorably  on  the  Rebuttal,  and 
in  consideration  of  such  a  determination  and 
agreement  by  the  Office  to  act  favorably  on 
the  Rebuttal  [  )  and  any  other  existing, 
resulting  or  successor  entities  of  [    ]  agree 
with  the  Office  that: 

A.  Unless  [    ]  shall  have  filed  a  Notice 
under  the  Control  Act,  or  an  Application 
under  the  Holding  Company  Act.  as 
appropriate,  and  either  shall  have  obtained 
approval  of  the  Application  or  clearance  of 
the  Notice  in  accordance  with  the 
Regulations.  [    ]  mil  not  except  as  expressly 
permitted  otherwise  herein  or  pursuant  to  an 
amendment  to  this  Rebuttal  Agreement: 

1.  Seek  or  accept  representation  of  more 
than  one  member  of  the  board  of  directors  of 
[insert  name  of  association  and  any  holding 
company  thereof]; 

2.  Have  or  seek  to  have  any  representative 
serve  as  the  chairman  of  the  board  of 
directors,  or  chairman  of  an  executive  or 
similar  «u)mmittee  of  [insert  name  of 
association  and  any  holding  company 
thereof]'8  board  of  directors  or  as  president 
or  chief  executive  officer  of  [insert  name  of 
association  and  any  holding  company 
thereof); 

3.  Engage  in  any  intercompany  transaction 
with  (    I  or  [    ]'s  affiliates; 

4.  Propose  a  director  in  opposition  to 
nominees  proposed  by  the  management  of 
[insert  name  of  association  and  any  holding 
company  thereof]  for  the  board  of  directors  of 
[insert  name  of  association  and  any  holding 
company  thereof]  other  than  at  permitted  in 
paragraph  A-1; 

5.  Solicit  proxies  or  participate  in  any 
•olicitation  of  proxies  with  respect  to  any 


matter  presented  to  the  stockholders  [    ) 
other  than  in  support  of.  or  in  opposition  to.  a 
solicitation  conducted  on  behali  of 
management  of  (    ]; 

6.  Do  any  of  the  following,  except  as 
necessary  solely  in  connection  with  [    )'8 
performance  of  duties  as  a  member  of  [    j's 
board  of  directors: 

(a)  Influence  or  attempt  to  influence  in  any 
respect  the  loan  and  credit  decisions  or 
policies  of  [    ].  the  pricing  of  services,  any 
personnel  decisions,  the  location  of  any 
offices,  branching,  the  hours  of  operation  or 
similar  activities  of  [    ]; 

(b)  Influence  or  attempt  to  influence  the 
dividend  policies  and  practices  of  [    )  or  any 
decisions  or  policies  of  [    )  as  to  the  offering 
or  exchange  of  any  securities; 

(c)  Seek  to  amend,  or  otherwise  take  action 
to  change,  the  bylaws,  articles  of 
incorporation,  or  character  of  [    ]: 

(d)  Exercise,  or  attempt  to  exercise,  directly 
or  indirectly,  control  or  a  controlling 
influence  over  the  management,  policies  or 
business  operations  of  [    ];  or 

(e)  Seek  or  accept  access  to  any  non-public 
information  concerning  [    J. 

B.  [    [is  not  a  party  to  any  agreement  with 

C.  [    ]  shall  not  assist,  aid  or  abet  any  of 
[    J's  affiliates  or  associates  that  are  not 
parties  to  this  Agreement  to  act.  or  act  in 
concert  with  any  person  or  company,  in  a 
manner  which  is  inconsistent  with  the  terms 
hereof  or  which  constitutes  an  attempt  to 
evade  the  requirements  of  this  Agreement. 

D.  Any  amendment  to  this  Agreement  shall 
only  be  proposed  in  connection  with  an 
amended  rebuttal  filed  by  [    ]  with  the  Office 
for  its  determination; 

E.  Prior  to  acquisition  of  any  shares  of 
"Voting  Stock"  of  [    )  as  defined  in  the 
Regulations  in  excess  of  the  Additional 
Shares,  any  required  filing  will  be  made  by 
[    ]  under  the  Control  Act  or  the  Holding 
Company  Act  and  either  approval  of  the 
acquisition  under  the  Holding  Company  Act 
shall  be  obtained  from  the  Office  or  any 
Notice  filed  under  the  Control  Act  shall  be 
cleared  in  accordance  with  the  Regulations; 

F.  At  any  time  during  which  10  percent  or 
more  of  any  class  of  Voting  Stock  of  [    ]  is 
owned  or  controlled  by  [    ].  no  action  which 
is  inconsistent  with  the  provisions  of  this 
Agreement  shall  be  taken  by  [    ]  until  [    ) 
files  and  either  obtains  from  the  Office  a 
favorable  determination  with  respect  to 
either  an  amended  rebuttal,  approval  of  an 
Application  under  the  Holding  Company  Act. 
or  clearance  of  a  Notice  under  the  Control 
Act.  in  accordance  with  the  Regulations; 

G.  Where  any  amended  rebuttal  filed  by 

I    ]  is  denied  or  disapproved.  [    ]  shall  take  no 
action  which  is  inconsistent  with  the  terms  of 
this  Agreement,  except  after  either  (1) 
reducing  the  amount  of  shares  of  Voting 
Stock  of  [    ]  owned  or  controlled  by  [    J  to 
an  amount  under  10  percent  of  a  class  of 
Voting  Stock,  or  immediately  ceasing  any 
other  actions  that  give  rise  to  a  conclusive  or 
rebuttable  determination  of  control  under  the 
Regulations;  or  (2)  filing  a  Notice  under  the 
Control  Act  or  an  Application  under  the 
Holding  Company  Act  as  appropriate,  and 
either  obtaining  approval  of  the  Application 
or  clearance  of  the  Notice,  in  accordance 
with  the  Regiilations: 


H.  Where  any  Application  or  Notice  filed 
by  (    ]  is  disapproved,  [    ]  shall  take  no 
action  which  is  inconsistent  with  the  terms  of 
this  Agreement  except  after  reducing  the 
amount  of  shares  of  Voting  Stock  of  [    j 
owned  or  controlled  by  [    )  to  an  amount 
under  10  percent  of  any  class  of  Voting  Stock, 
or  immediately  ceasing  any  other  actions  that 
give  rise  to  a  conclusive  or  rebuttable 
determination  of  control  under  the 
Regulations; 

I.  Should  circumstances  beyond  [    J's 
control  result  in  [    ]  being  placed  in  a 
position  to  direct  the  management  or  policies 
of  [    J,  then  [    1  shall  either  (1)  promptly  file 
an  Application  under  the  Holding  Company 
Act  or  a  Notice  under  the  Control  Act  as 
appropriate,  and  take  no  affirmative  steps  to 
enlarge  that  control  pending  either  a  final 
determination  with  respect  to  the  Application 
or  Notice,  or  (2)  promptly  reduce  the  amount 
of  shares  of  [    ]  Voting  Stock  owned  or 
controlled  by  (    ]  to  an  amount  under  10 
percent  of  any  class  of  Voting  Stock  or 
immediately  cease  any  actions  that  give  rise 
to  a  conclusive  or  rebuttable  determination  of 
control  under  the  Regulations; 

).  By  entering  into  this  Agreement  and  by 
offering  it  for  reliance  in  reaching  a  decision 
on  the  request  to  rebut  the  presumption  of 
control  under  the  Regulations,  as  long  as  10 
percent  or  more  of  any  class  of  Voting  Stock 
of  (    1  is  owned  or  controlled,  directly  or 
indirectly,  by  [    ).  and  [    ]  possesses  any 
Control  Factor  as  defined  in  the  Regulations, 
(    ]  will  submit  to  the  jurisdiction  of  the 
Regulations,  including  (1)  the  filing  of  an 
amended  rebuttal  or  AppUcation  or  Notice 
for  any  proposed  action  which  is  prohibited 
by  this  Agreement  and  (2)  the  provisions 
relating  to  a  penalty  for  any  person  who 
willfully  violates  or  with  reckless  disregard 
for  the  safety  or  soundness  of  a  savings 
association  participates  in  a  violation  of  the 
[Holding  Company  Act  or  Control  Act]  and 
the  Regulations  thereunder,  and  any 
regulation  or  order  issued  by  the  Office. 

K.  Any  violation  of  this  Agreement  shall  be 
deemed  to  be  a  violation  of  the  [Holding 
Company  Act  or  Control  Act]  and  the 
Regulations,  and  shall  be  subject  to  such 
remedies  and  procedures  as  are  provided  in 
the  [Holding  Company  Act  or  Control  Act] 
and  the  Regulations  for  a  violation 
thereunder  and  in  addition  shall  be  subject  to 
any  such  additional  remedies  and  procediu^s 
as  are  provided  under  any  other  applicable 
statutes  or  regulations  for  a  violation,  willful 
or  otherwise,  of  any  agreement  entered  into 
with  the  Office. 

III.  This  Agreement  may  be  executed  in  one 
or  more  counterparts,  each  of  which  shall  be 
deemed  an  original  but  all  of  which 
counterparts  collectively  shall  constitute  one 
instrument  representing  the  Agreement 
among  the  parties  thereto.  It  shall  not  be 
necessary  that  any  one  counterpart  be  signed 
by  all  of  the  parties  hereto  as  long  as  each  of 
the  parties  has  signed  at  least  one 
counterpart. 

IV.  This  Agreement  shall  be  interpreted  in 
a  manner  consistent  with  the  provisions  of 
the  Rules  and  Regulations  of  the  Office. 

V.  This  Agreement  shall  terminate  upon  (i) 
the  approval  by  the  Office  of  [    ]'• 


Application  under  the  Holding  Company  Act 
or  clearance  by  the  Office  of  [    ]'t  Notice 
under  the  Control  Act  to  acquire  [    ],  and 
consummation  of  the  transaction  as 
described  in  such  Application  or  Notice,  (ii) 
in  the  disposition  by  [    ]  of  a  sufficient 
number  of  shares  of  (    ].  or  (iii)  the  taking  of 
such  other  action  that  thereafter  [    ]  is  not  in 
control  and  would  not  be  determined  to  be  in 
control  of  [    )  under  the  Control  Act  the 
Holding  Company  Act  or  the  Regulations  of 
the  Office  as  in  effect  at  that  time. 

VI.  IN  WITNESS  THEREOF,  the  parties 
thereto  have  executed  this  Agreement  by 
their  duly  authorized  officer. 

[Acquiror] 

Office  of  Thrift  Supervision. 

Date:  

By:  

SUBCHfPTER  E— REGULATIONS 
APPUCABLE  TO  STATE-CHARTERED 
SAVINGS  ASSOCIATIONS 

PART  579— POSSESSION  BY 
CONSERVATORS  FOR  STATE 
SAVINGS  ASSOCIATIONS 

579.1  Scope. 

579.2  Procedure  upon  taking  possessioiL 

579.3  Notice. 

579.4  Inventory. 

579.5  Inspection  of  reports. 

579.6  Delegation  by  conservator. 

579.7  Surrender  of  possession  by  a 
conservator. 

579.8  Final  discharge  and  release  of 
conservator. 

Authority:  Sec.  2. 48  Stat  128.  as  amended 
(12  U.S.C.  1462);  sec.  3,  as  added  by  sec.  301. 
103  Stat  278  (12  U.S.C.  1462a):  sec.  4.  as 
added  by  sec.  301. 103  Stat  280  (12  U.S.C. 
1463):  sec.  5,  48  Stat  132.  as  amended  ( 12 
U.S.C  1464)j  sec.  la  as  added  by  sec  301, 103 
Stat  318  (12  U.S.C  1467a). 

S  579.1    Scope. 

The  regulations  of  this  part  shall 
govern  conservators  for  state  savings 
associations  appointed  by  the  Director 
of  the  Office. 

S  S79  J    Procedure  upon  taking 
possession. 

(a)  The  conservator  for  a  state 
association  shall  take  possession  of  the 
association  by  taking  possession  of  the 
principal  office  of  the  association  and  in 
accordance  with  the  terms  of  the 
Office's  appointment 

(b)  Upon  taking  possession,  the 
conservator  shall  immediately: 

(1)  Give  notice  of  the  appointment  to 
any  officer  or  employee  in  the  principal 
office  who  appears  to  be  in  charge  of 
that  office. 

(2)  Serve  a  copy  of  the  order  of 
appointment  upon  the  savings 
association  or  upon  its  conservator, 
receiver  or  other  legal  custodian  by: 

(i)  Leaving  a  certified  copy  of  the 
order  of  appointment  at  the  principal 
office  of  the  savings  association;  or 


(ii)  Handing  a  certified  copy  of  the 
order  of  appointment  to  the  previous 
conservator,  receiver  or  other  legal 
custodian  of  the  savings  association,  or 
to  the  officer  or  employee  of  the  savings 
association  or  of  the  previous 
conservator,  receiver  or  other  legal 
custodian  in  the  principal  office  of  the 
savings  association  who  appears  to  be 
in  charge. 

(3)  Take  possession  of  the  savings 
association's  books,  records,  and  assets- 

(4)  Notify  in  writing,  served  personally 
or  by  registered  mail  or  telegraph,  all 
persons  and  entities  that  the 
conservator  knows  to  be  holding  or  in 
possession  of  assets  of  the  savings 
association,  that  the  receiver  has 
succeeded  to  all  rights,  titles,  powers 
and  privileges  of  the  savings 
association. 

(5)  File  with  the  Secretary  to  the 
Office  a  statement  that  possession  was 
taken.  Including  the  time  of  the  taking, 
which  statement  shall  be  conclusive 
evidence  thereof,  and 

[6]  Post  a  notice  on  the  door  of  the 
principal  and  other  offices  of  the  savings 
association  in  substantially  the 
following  form: 

The  (name  of  state  association)  is  In  the 
hands  of  the  Conservator  under 
appointment  by  the  Director  of  the  Office 
of  Thrift  Supervision. 

Conservator 

Date 

(7)  By  operation  of  law  and  without 
any  conveyance  or  other  instrument,  act 
or  deed,  succeed  to  the  rights,  titles, 
powers  and  privileges  of  the  savings 
association,  and  to  the  rights,  powers, 
and  privileges  of  its  stockholders, 
members,  accountholders,  depositors, 
officers,  and  directors.  No  stockholder, 
member,  accountholder,  depositor, 
officer,  or  director  shall  thereafter  have 
or  exercise  any  such  right  power,  or 
privilege,  or  act  in  connection  with  any 
of  the  savings  association's  assets  or 
property. 

S579J   Notice. 

If  the  Director  of  the  Office  appoints  a 
conservator  imder  this  Part  the 
Secretary  to  the  Office  shall  mail  a 
certified  copy  of  the  Office's 
appointment  to  the  savings  association's 
address  as  it  appears  in  the  Office's 
records  and  to  the  State  official  having 
jurisdiction  over  the  savings  association. 
Notice  of  the  appointment  shall  be  filed 
immediately  for  pubUcation  in  the 
Federal  Register. 

S  579.4    Inventory. 

(a)  As  soon  as  practicable  after  taking 
possession,  the  conservator  shall 
inventory  the  savings  association's 


assets  as  of  the  date  possession  was 
taken.  The  inventory  shall  include  the 
value  on  the  savings  association's  books 
of  each  asset  security  therefor,  a  brief 
description  of  the  asset  and  any 
security,  and  a  record  of  the  savings 
association's  Uabihties.  The  Senior 
Deputy  Director  for  Supervision 
(Operations)  must  be  satisfied  that  the 
method  of  Usting  assets  provides  such 
information. 

(b)  There  shall  be  four  copies  of  the 
inventory: 

(1)  Two  copies  shall  promptly  be  filed 
with  the  Secretary  to  the  Office. 

(2)  One  copy  shall  promptly  be  filed 
with  the  Senior  Deputy  Director  for 
Supervision  (Operations). 

(3)  One  copy  shall  be  retained  during 
the  conservatorship  in  the  savings 
association's  principal  office. 

9  579.5    Inspection  of  reports. 

Unless  the  Director  of  the  Office  or 
Senior  Deputy  Director  for  Supervision 
(Operations)  otherwise  directs,  the 
conservator's  inventories,  statements, 
and  reports  shall  be  in  at  least  two 
copies.  One  copy  shall  be  filed  with  the 
Office,  and  one  copy  shall  be  filed  with 
the  Senior  Deputy  Director  for 
Supervision  (Operations).  The  copies 
shall  constitute  permanent  records  of 
the  conservatorship  oi>en  for  inspection 
whenever  the  office  of  the  Secretary  to 
the  Office  is  open  for  business  or  at  such 
times  and  on  such  conditions  as  the 
Director  of  the  Office  may  direct 

{  5794    DslOQatton  by  consofvslof. 

The  conservator  may  delegate  any 
powers  and  authorities  vested  in  him  or 
her. 

S  579.7   Surrsndw  of  potsosslon  by  a 
conservator. 

(a)  When  the  Director  of  the  Office 
restores  a  state  savings  association  in 
the  hands  of  a  conservator  to  its 
previous  management  that  action, 
except  as  the  Director  of  the  Office 
otherwise  provides,  shall  restore  the 
rights,  titles,  powers  and  privileges  of  its 
stockholders,  members,  accountholders, 
depositors,  officers,  and  directors. 

(b)  When  a  receiver  is  appointed  for  a 
state  savings  association  in  the  hands  of 
a  conservator,  the  conservator  shall  as 
the  Director  of  the  Office  may  require, 
surrender  possession  of  the  association 
to  the  receiver. 

S579J    Final dtochargo and rsiMM or 
consorvator. 

When  reheved  of  all  duties,  the 
conservator  shall  file  with  the  Office  a 
report  which  the  Office  finds 
satisfactory.  The  Office  may  direct  an 
audit  in  connection  with  the  report  and 
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shall  approve  oc  disapprove  the 
accounU  of  the  conservatoi.  If  the 
accouatj  are  approved,  the  conaervatoc 
shall  thereupon  be  completely  and 
finally  released. 

PART  580-POSSESSIOH  BY 
RECEIVERS  FOR  STATE  SAYtltGS 
ASSOCIATIONS 

sao.l  Scope. 

580.2  Proceduifl  upon  taking  poawaskn. 

580.3  Notice  of  appointment. 

580.4  Inventory. 

580.5  Inspection  of  reports. 

580.6  Delegation  by  receiver. 

580.7  Rnfti  diacharge  and  release  of 
recwTOT. 

Authority:  Sec  2. 48  Stat.  128.  as  amended 
(12U.S.C.  1482);  see.  3,  as  added  by  sec.  301, 
103  Stat.  278  (12  U.S.C.  1462a):  aec.  4.  a* 
added  by  sec.  301, 103  Stat.  280(12  U.S.C. 
1463);  sec.  5.  48  Stat.  132.  eg  amended  (12 
U.S.C.  1464);  sec.  10,  as  added  by  tec.  301. 103 
Stat.  »8  pi2  U.&C  1467a). 

{580.1    Scop*. 

The  regulations  of  this  part  shall 
govern  receivers  for  state  savings 
associations  appointed  bj^  fte  Director 
of  the  OfSce. 

§580.2    l>rec«dui*upenMribg 
poss«Mion. 

{a}  Tbe  receiver  for  a  state  savings 
assoctation  shall  take  possession  of  the 
savings  association  b^  taking 
possessioB  of  the  priocipal  ofiHcc  of  the 
savings  association  and  ia  accordance 
with  the  terms  of  the  Director  of  the 
Office's  appointment. 

(b)  Upon  taking  possession,  tfie 
receiver  shall  immediately: 

(1)  Give  notice  of  the  appointment  to 
any  officer  or  employee  in  the  principal 
ofHce  who  appears  to  be  in  charge  of 
that  office. 

(2]  Serve  a  copy  of  the  order  of 
appointment  upon  the  savings 
association  or  upon  its  conservator, 
receiver  cr  other  legal  custodian  by: 

(i)  Leaving  a  certified  copy  of  the 
order  of  appofnftnent  at  the  principal 
office  of  the  slate  savings  association;  or 

(ii)  Handirg  a  certified  copy  of  the 
order  of  appointment  to  the  previous 
conserrator,  receiTer  or  other  legal 
cwstodian  of  tfie  savings  association,  or 
to  the  officer  or  employee  of  the  savings 
association  or  of  the  previons 
conservator,  receiver  or  other  legal 
custodian  who  shall  be  in  the  principal 
office  of  the  savings  associatioa  and 
appears  to  be  in  charge. 

(3)  Take  possession  of  the  savings 
association's  books,  records,  and  assets. 

[4]  Notify  in  writing,  served  personally 
or  by  registered  mail  or  telegraph,  aU 
persona  and  entities  that  the  receiver 
knows  to  to  be  holding  or  in  possession 


of  assela  of  the  savings  association,  that 
the  receiver  has  succeeded  to  all  the 
rights,  titles,  powers  and  privileges  of 
the  savings  association,  and  to  the  titles 
of  any  previous  conservator,  receiver  or 
other  legal  custodian  of  the  savings 
association  appointed  under  state  law. 

(5)  File  with  the  Secretary  to  the 
Office  a  statement  that  possession  was 
taken,  including  the  time  of  the  taking, 
which  statement  shall  be  conclusive 
evidence  thereof;  and 

(6)  Post  a  notice  on  the  do(v  cf  the 
principal  and  other  offices  of  the  savings 
association. 

(i)  If  the  appointment  occurs  during 
the  three-year  period  beginning  on  the 
date  of  enactment  of  the  Fmandal 
Institutions  Reform,  Recovery  and 
Enforcement  A£t  of  1989,  the  notice  shaE 
be  in  substantially  the  following  form: 

The  (name  of  savings  asaociatioii}  is  in  tha 
hancte  of  tlie  Resolution  Tmsl 
Corporation  aa  Receiver  under 
appointment  by  the  Dtrcctor  of  the  Office 
of  Thrift  Supervisica 

Receiver 

DMe 

(ii)  If  the  appointment  occurs  after  the 
end  of  such  period  the  notice  shall  be  hi 
substantially  the  following  form: 

The  (name  of  savings  association]  ia  in  the 
hands  of  the  Federal  Deposit  InJsurance 
Corporation  as  Receiver  under 
appointment  by  the  Director  of  tka  Office 
of  Thrift  Supervision. 

Receiver 

Date 

(7)  By  operatioR  of  law  and  without 
any  conveyance  or  other  instrument  act 
or  deed,  succeed  to 

(i)  All  rights,  titles,  {mwers  and 
privileges  of  die  savings  association, 
and  of  any  stockholder,  nember, 
accountholcter  depositor,  officer  or 
director  and 

(ii)  Title  to  the  books,  records,  and 
assets  of  erexy  description  ol  any 
conservator,  receiver  or  other  legal 
custodian  of  the  savings  association 
appointed  under  state  law. 
No  stockholder,,  member,  accountholder, 
depositor,  officer,  or  director  or  any 
previous  conservator,  receiver  or  other 
legal  custo^an  shaA  thereafter  have  or 
exercise  any  such  right,  title,  powers  or 
privileges  or  act  m  connection  with  any 
asset  or  property  of  any  nature  of  die 
savings  association. 

tc)  The  receiver  shall  promptly  notify 
by  certified  mail  die  coort  or  other 
public  authority  having  Jraisdiction  over 
such  conservator,  receiver  or  other  legal 
custodian  and  any  supervisory  or 
regulatory  authority  to  which  the 
savings  aaaociation  was  theretofore 
subject,  of  its  possession  of  the  savings 
association. 


SS80.3    Notice  of  appointiQant. 

If  the  Director  of  the  Office  anoints  a 
receiver  under  this  Part  the  Secretary  to 
the  Office  shall  mail  a  certified  copy  of 
the  appointment  to  the  savings 
association's  address  as  it  appears  in 
the  Office's  records  and  to  the  Stats 
official  having  jurisdictioB  over  the 
savings  assoctatboa  Notice  of  the 
appointment  shall  be  filed  immediately 
for  publication  in  the  Federal  Register. 

9  580.4    inventory. 

(a)  As  soon  as  practicable  after  taking 
possession,  the  receiver  shall  inventory 
the  savings  association's  assets  as  of  the 
date  possession  was  taken.  The 
inventory  shall  include  the  vahie  on  the 
savings  association's  books  of  each 
asset  security  therefor,  a  brief 
description  of  the  asset  and  any 
security,  and  a  record  of  the  savings 
association's  liabilities.  The  Senior 
Deputy  Director  for  Supervision 
(Operations)  must  be  satisfied  that  the 
method  of  listing  assets  provides  such 
information. 

(b)  There  shall  be  four  copies  of  the 
inventory: 

(1)  Two  copies  shall  promptiy  be  filed 
with  the  Secretary  to  the  Office. 

(2)  One  copy  shall  promptly  be  filed 
with  the  Senior  Deputy  Director  for 
Supervision  (Operations). 

(3)  One  copy  shall  be  retained  during 
the  receivership  in  the  savings 
association's  principel  office. 


g560.S    Impecaonofi 

The  receiver's  inventories,  statements, 
and  reports  shall  be  in  at  least  as  many 
copies  as  these  regulations  require  or  as 
the  Director  of  the  Office  othowise 
directs.  One  copy  shall  be  filed  with  the 
Office  and  shall  constitute  the 
pemascnt  records  of  tbe  liquidation 
and  shall  be  open  for  inspectioa  at  such 
time  and  on  such  conditions  as  the 
Director  of  the  Office  may  direct  or  fat 
the  absence  of  such  direction,  whenever 
the  Office  t»  open  for  bosiness. 


S589.S    IMe«aHonk)Fi 

The  receiver  may  delegate  any 
powers  and  authorities  vested  in  Mm  at 
her. 

S  580.7    Final  discharge  and  release  ot 
receiver. 

When  the  receiver  recommends  final 
distribution  of  assets  or  is  otherwise 
relieved  of  its  duties,  it  shall  file  with 
the  Director  of  &n  Office  a  detailed 
report  in  form  satisfactory  to  the  Office. 
Unless  the  Director  of  die  Office 
othenvise  directs,  wpoa  final  Uquidatioa 
of  the  receivership  or  when  the  receiver 
completes,  or  ia  otherwise  relieved  ol. 
its  duties,  the  receivership  shall  be 
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examined  and  audited.  The  receiver's 
accotmts  shall  thereupon  be  approved  or 
disapproved,  and  if  approved  the 
receiver  shall  thereby  be  completely  and 
finally  released. 

SUBCHAPTER  F— REGULATIONS  FOR 
SAVINGS  AND  l^AN  HOLDING 
COMPANIES 

PART  S83-rDEFINmONS 

Sec 

583.1  Acquire. 

583.2  Affiliate. 

583.3  Bank. 

583.4  Bank  holding  company. 

583.5  BIP. 

583.6  Company. 

583.7  Control. 

583.8  Corporation. 

583.9  Director. 

583.10  EKstrict  Director. 

583.11  Diversified  savings  and  loan  holding 
company. 

583.12  Multiple  savings  and  loan  holding 
company. 

583.13  Office. 

583.14  Officer. 

583.15  Parent  company. 

583.16  Person. 

583.17  Qualified  thrift  lender. 

583.18  Registrant 

583.19  SAIF. 

583.20  Savings  and  loan  holding  company. 

583.21  Savings  association. 

583.22  State. 

583.23  Subsidiary. 

583.24  Uninsured  institution. 

Authority:  Sec.  2.  48  Stat  128.  (as  aniended 
12  U.S.C.  1462);  sec.  3,  as  added  by  sec.  301, 
103  Stat.  278  (12  U.S.C.  1462aj;  sec.  4.  as 
added  by  sea  301. 103  Stat.  280  (12  U.S.C. 
1463):  sec.  15. 48  Stat.  132.  as  amended  (12 
U.S.C.  1464);  sec.  10,  as  added  by  sec  301, 103 
Stat  318  (12  U.S.C.  1467a);  sec  11,  as  added 
by  sec  301, 103  Stat  342  (12  U.S.C  1468). 

{583.1    Acquire. 

The  term  acquire  means  to  acquire, 
direcUy  or  indirectiy,  ownership  or 
control  through  an  acquisition  of  shares, 
an  acquisition  of  assets  or  assumption  of 
liabilities,  a  merger  or  consolidation,  or 
any  similar  transaction. 

S  583.2    Afflilate. 

The  term  affiliate  of  a  specified 
savings  association  means  any  person 
or  company  which  controls,  is  controlled 
by,  or  is  imder  common  control  with, 
such  savings  association. 

9  583.3    BaniL 

The  term  bank  means  any  national 
bank,  state  bank,  state-chartered 
savings  bank,  cooperative  bank,  or 
industrial  bank,  the  deposits  of  which 
are  insured  by  the  Bank  Insurance  Fund 
and  also  Includes  any  institution  that 
converted  from  a  savings  association 
charter  to  a  bank  charter  and  whose 
deposits  are  insured  by  the  Savings 
Association  Insurance  Fund 


S  583.4    Banic  holding  company. 

The  term  bank  holding  company 
means  any  company  which  has  control 
over  any  bank  or  over  any  company  that 
is  or  becomes  a  bank  holding  company. 

S  583.5    BIF. 

The  term  BIF  meana  the  Bank 
Insurance  Fund  estabUshed  by  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1811  et  seq.). 

i  583.6    Company. 

The  term  company  means  any 
corporation,  partoership.  trust  joint- 
stock  company,  or  similar  organization, 
but  does  not  include: 

(a)  The  Federal  Deposit  Insurance 
Corporation, 

(b)  The  Resolution  Trust  Corporation, 

(c)  Any  Federal  Home  Loan  Btmk. 

(d)  The  Office  of  Thrift  Supervision,  or 

(e)  Any  company  the  majority  of  the 
shares  of  which  is  ovsmed  by 

(1)  The  United  States  or  any  State. 

(2)  An  officer  of  the  United  States  or 
any  State  in  his  or  her  official  capacity, 
or 

(3)  An  instrumentality  of  the  United 
States  or  any  State. 

S  583.7    Control 

For  purposes  of  this  subchapter,  a 
person  shall  be  deemed  to  have  control 
of: 

(a)  A  savings  association  if  the  person 
direcdy  or  indirectiy  or  acting  in  concert 
with  one  or  more  other  persons,  or 
through  one  or  more  subsidiaries,  owns, 
controls,  or  holds  with  power  to  vote,  or 
holds  proxies  representing,  more  than  25 
percent  of  the  voting  shares  of  such 
savings  association,  or  controls  in  any 
manner  the  election  of  a  majority  of  the 
directors  of  such  association; 

(b)  Any  other  company  if  the  person 
direcdy  or  indirecdy  or  acting  in  concert 
with  one  or  more  other  persons,  or 
through  one  or  more  subsidiaries,  owns, 
controls,  or  holds  with  power  to  vote,  or 
holds  proxies  representing,  more  than  25 
percent  of  the  voting  shares  or  rights  of 
such  other  company,  or  controls  in  any 
manner  the  election  or  appointment  of  a 
majority  of  the  directors  or  trustees  of 
sudi  other  company,  or  is  a  general 
partner  in  or  has  contributed  more  than 
25  percent  of  the  capital  of  such  other 
company; 

(c)  A  trust  if  the  person  is  a  trustee 
thereof,  or 

(d)  A  savings  association  or  any  other 
company  if  the  Office  determines,  after 
reasonable  notice  and  opportunity  for 
hearing,  that  such  person  direcUy  or 
indirecdy  exercises  a  controlling 
influence  over  the  management  or 
poUcies  of  such  association  or  other 
company. 


$583 J    Corporation. 

The  term  Corporation  means  the 
Federal  Deposit  Insurance  Corporation. 

S  583.8    Director. 

The  term  director  as  ysed  in  any 
document  specified  in  part  584  of  this 
subchapter  means  any  director  of  a 
corporation  or  any  individual  who 
performs  similar  functions  in  respect  of 
any  company,  including  a  trustee  under 
a  trust 

S  583.10    District  Director. 

The  term  District  Director  means  the 
senior  representative  of  the  Director  for 
all  matters  dealing  with  the  examination 
and  supervision  of  savings  associations 
in  the  District  in  which  the  subsidiary 
savings  association  of  the  registrant  or 
applicant  has  its  principal  office,  or  in 
which  the  principal  savings  association 
business  of  the  registrant  or  applicant  is 
located 

{583.11    Diverstfled  savings  and  loan 
holding  coinpeny. 

The  term  diversified  savings  and  loan 
holding  company  means  any  savings 
and  loan  holding  company  whose 
subsidiary  savings  association  and 
related  activities,  as  specified  in  12 
U.S.C.  1467a(c)(2),  represented  on  either 
an  actual  or  pro  forma  basis,  less  than 
50  percent  of  its  consolidated  net  worth 
at  the  close  of  its  preceding  fiscal  year 
and  of  its  consolidated  net  earnings  for 
such  fiscal  year.  For  purposes  of  the 
foregoing,  consolidated  net  worth  and 
consolidated  net  earnings  shall  be 
determined  in  accordance  with 
generally  accepted  accounting 
principles. 

{583.12    Multiple  aavlngs  and  loan  holdbtg 


The  term  multiple  savings  and  loan 
holding  company  means  any  savings 
and  loan  holding  company  which 
direcdy  or  indirecdy  controls  two  or 
more  savings  associations. 

{583.13    Office. 

The  term  Office  means  the  Office  of 
Thrift  Supervision. 

{583.14    Officer. 

The  term  officer  as  used  In  any 
document  specified  in  Part  584  of  this 
subchapter  means  the  chairman  of  the 
board  president  vice  president 
treasurer,  secretary,  or  comptroller  of 
any  company,  or  any  other  person  who 
participates  in  its  major  policy 
decisions. 


{583.15 

The  term  parent  company  means  any 
company  which  direcdy  or  indirecdy 
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controls  any  other  coii4taiiy  or 
companies. 


The  term  person  means  an  individual 
or  company. 


iS8X17    QiMirwdtMftt 

The  term  qimlified  thrift  tender  mean* 
a  financial  inatitutiaa  that  meets  tbe 
appropciat*  qo^ified  thrift  lemler  teat 
set  forth  in  I  50<LB  of  diis  sobduptec 

S5S3.1S    Resistrant 

The  term  registnmt  mean*  a  savings 
and  loan  holding  con^Tany  fihng  a 
registration  statement  wiUi  tha  Olfice 
purs»aot  to  1 5M.1.  o<  thia  subchapter. 

|5S3:tt    SAIF. 

The  term  SAff* means  the  Savings 
Association  Insurance  Fund,  establisbed 
by  the  Federal  Deposit  Ihaurance  Act  (U 
U.S.C.  1811  et  seq.). 

iSSiM    Savings  and  loan  hotding 
cotnpany. 

The  term  savfngs  and  loan  holding 
company  means  any  company  that 
directly  or  mdirectly  controls  a  savings 
association,  bat  does  not  inchade: 

(a)  Any  company  by  virtoe  of  its 
ownership  or  controf  of  voting  stock  of  a 
savings  association  or  a  savings  and 
loan  holcHng  company  acqwred  in 
connection  witfi  tbe  mtderwriting  of 
securities  if  such  stock  is  heW  only  for 
such  perfod  of  time  (not  exceecRng  120 
days  unless  extended  by  the  Office)  as 
will  permit  the  sale  thereof  on  a 
reasonable  basis:  and 

(b)  Any  tmst  (other  than  a  pension. 
profit-sharing,  stockholders',  voting  or 
business  trust)  which  directly  or 
Indirectly  controls  a  savings  association 
if  such  tmat  by  its  terms  must  tuminate 
within  25  years  or  not  later  than  21 
years  and  10  months  after  the  death  of 
individuals  living  on  the  effective  date 
of  the  trust  and: 

(1)  Was  in  existence  and  was  directly 
or  indirectly  in  contro!  of  a  savings 
association  on  June  2Q.  1967.  or 

(2)  Is  a  testamentary  trust 


IS83J1    SawtiHB ) 

The  term  savings  association  nwans  a 
Federal  savings  and  loan  association  or 
a  Federal  savings  bank  chartered  under 
section  5  of  the  Home  Owners'  Loan 
Act  a  building  and  loan,  savings  and 
loan  or  homestead  association  or  a 
cooperative  bank  (other  than  a 
cooperative  bank  described  in  12U.S.C 
1813(a)(2))  the  deposits  of  which  are 
insured  by  the  Corporation,  and  any 
corporation  (other  than  a  bank)  the 
deposits  of  which  an  insured  by  tha 
Corporation  that  the  Office  and  the 
Corporatioa  Jointly  determine  to  be 


operating  in  substantially  tbe  aasse 
manner  as  a  savings  association,  and 
shall  include  any  savings  bank  or  any 
cooperative  baiik  whieh  is  deemed  by 
the  Office  to  be  a  savings  assodation 
under  12  U.S.C.  l«J7a(l). 

9  583.22    Stat*. 

The  terra  State  includes  the  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico. 

S  583.23    Subsidiary. 

The  term  subsidiary  means  any 
company  which  is  owned  or  controlled 
directly  or  indirectly  by  a  person,  and 
inchides  any  senrice  corporation  owned 
in  whole  or  in  part  by  a  savings 
association,  or  a  snbsidiary  of  such 
service  corporation. 

{583.24   Ualnawad  hmtlHlton. 

Tbe  tern  uninsured  inatitution  means 
any  depository  institution  the  deposits 
of  which  are  not  insured  by  tbe 
Corporatioiu 

PART  584-REGtlLATED  ACTNITIES 

Sec. 

584.1  Registration,  examination  and  reports. 

584.2  Prohibited  activities. 

564.2a    Exempt  savings  and  loan  holding 

companies  and  grandfathered  activities. 
584.2-1    fteacribed  serrices  and  activities  of 

nviiigs  and  loan  holding  comfMMMa. 
584.2-2    Permissible  bank  holding  company 

activities  of  savings  and  loan  hoUling 

canpaaies. 

584.3  Transactions  with  afTdiates. 

584.4  Prohibited  acquisitions. 

584.9    Advance  notice  of  proposed  dividend 

declarations. 
584.B    QuaFified  Maxh  lender  status. 
584.9    Prohibited  acts. 
584.14    Statements,  applicatioas.  reports  amA 

Bstieet  to  he  filed. 
584.11     Hearing 

Authoiity:  Sec.  2. 48  Stat  128,  a«  amendtd 
(12  U.SC.  1482):  sec  3,  aa  added  by  tec.  301. 
103  Stat  278  (12  U.S.C.  14e2al:  sec.  4.  as  added 
by  sec.  301, 103  Stat.  280  (12  U.S.C.  14831;  sec. 
5.  48  Stat.  132.  as  amended  (tZ  U.S.C.  14<M); 
sec.  1»,  a«  added  by  see.  3(n.  10^  Stat.  318  (12 
U.&C.  VMTa);  sac.  tl,  aa  added  by  sec  301, 
103  St^  342  (la  ttSil  MMV 

S  584.1    Registration,  examination  and 
rapocta. 

(a]  FHing  of  registration  statements 
and  other  reports — 

(1)  Filing  of  registration  statemenL  Not 
later  than  90  days  after  becoming  a 
savings  and  loan  holding  company,  cckch 
savings  and  loan  holding  company  shall 
register  with  the  Office  by  filing  the 
appropriate  registration  statement 
specified  in  paragraph  (a)  of  (  584.10  of 
this  part. 

(2)  Filing  of  annual  reports.  Each, 
registered  savings  and  toaa  holding 
company,  including  subsidiary  savings 
and  loan  holding  compam'es,  shall  file 


an  amuial  report  H-(byil.  except  that 
suck  report  need  not  be  filed  by  a 
savings  and  loan  holding  company  that 
haa  ^»d.  a  registration  statemeat  K-{b]3» 
H-{b)4,  or  H-<b)5,  or  by  a  tavings  and 
loan  holding  company  which  is  a  trust 
(other  than  a  business  trust).  Annual 
reports  shall  be  filed  not  later  tfian  120 
days  after  the  close  of  the  fiscal  year. 

(3)  Filing  ofH-(h}12.  Each  regiatered 
savings  and  loan  holding  company 
which  is  required  to  file  report  H-(b)ll 
shall  file  reports  of  current  iitformatioa 
on  report  H-(b)12.  The  H-{b)12  shall  be 
filed  within  15  days  of  the  end  of  each 
month  during  which  any  of  the  eveata 
specified  in  the  report  occurs  unless  tha 
required  information  has  been 
previously  reported  by  tbe  repstrant 

(4)  General.  Registration  statements, 
annual  reports,  and  the  H-{b)12  are  fited 
wrtfi  the  Office  by  fransmitting  Ae 
original  and  requisite  mimber  of  copies 
enumerated  on  the  report  to  the  Senior 
Deputy  Director  for  Supervision 
(Operations),  Office  of  Thrift 
Supervision,  1700  G  Street  NW, 
Washington,  DC  20552,  and  by 
submitting  the  requisite  number  of 
copies  to  the  District  Director.  Copies  of 
forma  to  be  used  in  submitting, 
registration  statements,  annual  ceportSt 
and  the  H-(b)12  may  be  obtained  {roat 
any  District  Director  or  hi*  oc  hei 
designee. 

fb)  £>ate  c/re^ira^Rm.  Tha  date  a£ 
registratioB  of  a  savo^  and  looo 
holding  company  shall  be  the  date  ea 
which  its  registration  statement  is 
received  by  the  Senior  Deputy  Director 
for  Suftervision  (Operations)  and  tha 
District  Director. 

(c)  Extension  of  time  for  registration. 
For  timely  and  good  cause  shown,  the 
Office  may  extend  the  tine  within 
which  a  savings  and  loaa  boitding 
coBfHMy  shall  rcgiatBr. 

(d)  Reiease  from  r^utnticm,  Tbe 
Office  aiay  at  any  tinsc.  n|Kai  its  own 
motion  or  upon  apphcation,  release  • 
registered  savings  and  loan  holding 
company  from  any  registration 
theretofore  made  by  such  company,  if 
the  Office  shall  determine  that  such 
compaoy  no  longer  has  control  of  any 
savings  association. 

(e)  Reports.  Each  savings  and  loan 
holding  company  and  each  subsiddaiy 
thereof,  other  than  a  savings 
associaticm.  shall  file  with  the  Office 
and  the  District  Director  such  reports  as 
may  be  required  by  the  Office.  Such 
reports  shall  be  made  under  oath  or 
otherwise,  and  shall  be  in  such  form  and 
for  such  perioda.  as  tha  Office  may 
prescnbe.  Each  report  shall  contain,  such 
information  concerning  the  operations  of 
such  savings  and  loan  holding  company 
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and  its  subsidiaries  as  the  Office  may 
require. 

(f)  Books  and  records.  Each  savings 
and  loan  holding  company  shall 
maintain  such  books  and  records  as 
may  be  prescribed  by  the  Office. 

(g)  Examinations.  Each  savings  and 
loan  holding  company  and  each 
subsidiary  thereof  shall  be  subject  to 
such  examinations  as  the  Office  may 
prescribe.  The  cost  of  such 
examinations  (other  than  examinations 
of  savings  associations)  shall  be 
assessed  against  and  paid  by  such 
holding  company.  Examination  and 
other  reports  may  bd^|)mished  by  the 
Office  to  the  appropriate  State 
supervisory  authority.  The  Office  shall 
to  the  extent  deemed  feasible,  use  for 
the  purposes  of  this  section  reports  filed 
with  or  examinations  made  by  other 
Federal  agencies  or  the  appropriate 
Stat9  supervisory  authority. 

(h)  Appointment  of  agent.  The  Office 
may  require  any  savings  and  loan 
holding  company,  or  persons  connected 
therewith  if  it  is  not  a  corporation,  to 
execute  and  file  a  prescribed  form  of 
irrevocable  appointment  of  agent  for 
service  of  process. 

9584.2    ProMMted  acttvttiea. 

(a)  Evasion  of  law  or  regulation.  No 
savings  and  loan  holding  company  or 
subsidiary  thereof  which  is  not  a 
savings  association  shall  for  or  on 
behalf  of  a  subsidiary  savings 
association,  engage  in  any  activity  or 
render  any  services  for  the  purpose  or 
with  the  effect  of  evading  any  law  or 
regulation  appUcable  to  such  savings 
association. 

(b)  Unrelated  bu:  'nesa  activity.  No 
savings  and  loan  holding  company  or 
subsidiary  thereof  that  is  not  a  savings 
association  shall  commence  any 
business  activity  at  any  time,  or 
continue  any  business  activity  after  the 
end  of  the  two-year  period  beginning  on 
the  date  on  which  such  company 
received  approval  to  become  a  savings 
and  loan  holding  company  that  is 
subject  to  the  limitations  of  this 
paragraph  (b),  except  (in  either  case)  the 
following: 

(1)  Furnishing  or  performing 
management  services  for  a  savings 
association  subsidiary  of  such  company; 

(2)  Conducting  an  insurance  agency  or 
an  escrow  business; 

(3)  Holding,  managing,  or  liquidating 
assets  owned  by  or  acquired  from  a 
subsidiary  savings  association  of  such 
company; 

(4)  Holding  or  managing  properties 
used  or  occupied  by  a  subsidiary 
savings  association  of  such  company. 

(5)  Acting  as  trustee  under  deed  of 
trust 


(6)  Any  other  activity: 

(i)  That  the  Board  of  Governors  of  the 
Federal  Reserve  System  has  permitted 
for  bank  holding  companies  pursuant  to 
12  CFR  225.23  or  225.25,  unless  the 
Office,  by  regulation,  prohibits  or  limits 
any  such  activity  for  savings  and  loan 
holding  companies;  or 

(ii)  Is  set  forth  in  (  584.2-1  of  this  part 
subject  to  the  limitations  therein;  or 

(7)  In  the  case  of  a  savings  and  loan 
holding  company,  purchasing,  holding, 
or  disposing  of  stock  acquired  in 
connection  with  a  qualified  stock 
issuance  if  prior  approval  for  the 
acquisition  of  such  stock  by  such 
savings  and  loan  holding  company  is 
granted  by  the  Office  pursuant  to  574.8 
of  this  chapter. 

Notwithstanding  the  provisions  of  this 
paragraph  (b),  any  savings  and  loan 
holding  company  that  between  March  5, 
1987  and  August  10, 1987,  received 
approval  pursuant  to  12  U.S.C  1730a(e), 
as  then  in  effect  to  acqtiire  control  of  a 
savings  association  shall  not  continue 
any  business  activity  other  than  those 
activities  set  forth  in  this  paragraph  (b) 
after  August  10, 1987. 

(c)  Treatment  of  certain  holding 
companies.  If  a  director  or  officer  of  a 
savings  and  loan  holding  company,  or 
an  individual  who  owns,  controls,  or 
holds  with  the  power  to  vote  (or  proxies 
representing)  more  than  25  percent  of 
the  voting  shares  of  a  savings  and  loan 
holding  company,  directly  or  indirectly 
controls  more  than  one  savings 
association,  any  savings  and  loan 
holding  company  controlled  by  such 
individual  shall  be  subject  to  the 
activities  limitations  contained  in 
paragraph  (b)  of  this  section,  to  the 
same  extent  such  limitations  apply  to 
multiple  savings  and  loan  holding 
companies  pursuant  to  S  S  584.2,  564.2a, 
584.2-1  and  584.2-2  of  this  part 

$  S84.2a    Exempt  savings  and  loan  holding 
companies  and  grandf  atherad  acttvltiaa. 

(a)  Exempt  savings  and  loan  holding 
companies.  (1)  The  following  savings 
and  loan  holding  companies  are  exempt 
from  the  limitations  of  i  584.2(b)  of  this 
part 

(i)  Any  savings  and  loan  holding 
company  (or  subsidiary  of  such 
company)  that  controls  only  one  savings 
association,  if  the  savings  association 
subsidiary  of  such  company  is  a 
qualified  thrift  lender  as  defined  in 
§  583.17  of  this  subchapter. 

(ii)  Any  savings  and  loan  holding 
company  (or  subsidiary  thereof)  that 
controls  more  than  one  savings 
association  if  all,  or  all  but  one  of  the 
savings  association  subsidiaries  of  such 
company  were  acquired  pursuant  to  an 
acquisition  under  section  13(c)  or  13(k) 


of  the  Federal  Deposit  InsuraiMX  Act  or 
section  40e(m]  of  the  National  Hoiuing 
Act  as  in  effect  immediately  prior  to  the 
date  of  enactment  of  the  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989.  and  all  of  the 
savings  association  subsidiaries  of  such 
company  are  qualified  thnfl  lenders  as 
defined  in  %  583.17  of  this  subchapter. 

(2)  Any  savings  and  loan  holding 
company  whose  subsidiary  savings 
association(s)  fails  to  qualify  as  a 
qualified  thrift  lender  pursuant  to  I  584.6 
of  this  subchapter  may  not  commence. 
or  continue,  any  service  or  activity  other 
than  those  permitted  under  i  S84.2(b)  of 
this  part,  except  that  the  Office  may 
allow,  for  good  cause  shown,  such 
company  (or  subsidiary  of  such 
company  which  is  not  a  savings 
association)  up  to  3  years  to  comply 
with  the  limitations  set  forth  in 
S  584JZ(b)  of  this  part  Provided,  That 
effective  August  9, 1990,  any  company 
that  controls  a  savings  association  that 
should  have  become  or  ceases  to  be  a 
qualified  thrift  lender,  except  a  savings 
association  that  requalifed  as  a  qualified 
thrift  lender  pursuant  to  section 
10(m)(3)(D)  of  the  Home  Owners'  Loan 
Act  shall  within  one  year  after  the  date 
on  which  the  savings  association  fails  to 
qualify  as  a  qualified  thrift  lender, 
register  as  and  be  deemed  to  be  a  bank 
holding  company,  subject  to  all  of  the 
provisions  of  the  Bank  Holding 
Company  Act  section  8  of  the  Federal 
Deposit  Insurance  Act  and  other 
statutes  applicable  to  bank  holding 
companies  in  the  same  manner  and  to 
the  same  extent  as  if  the  company  were 
a  bank  holding  company  and  the  savings 
association  were  a  bank,  as  those  terms 
are  defined  in  the  Bank  Holding 
Company  Act 

(b)  Grandfathered  activities  for 
certain  savings  and  loan  holding 
companies.  Notwithstanding  {  584.2(b) 
of  this  part  and  subject  to  paragraph  (c) 
of  this  section,  any  savings  and  loan 
holding  company  that  received  approval 
prior  to  March  5, 1987  to  acquire  control 
of  a  savings  association  may  engage, 
directly  or  indirectly  or  through  any 
subsidiary  (other  than  a  subsidiary 
savings  association  of  such  ccmpany)  in 
any  activity  in  which  it  was  lawfully 
engaged  on  March  5, 1987,  Provided, 
That 

(1)  The  holding  company  does  not 
after  August  10. 1987,  acquire  control  of 
a  bank  or  an  additional  savings 
association,  other  than  a  savings 
association  acquired  pursuant  to  section 
13(c)  or  13(k)  of  the  Federal  Deposit 
Insurance  Act  or  section  406(f)  or 
408(m)  of  the  National  Housing  Act  as 
in  effect  immediately  prior  to  the  date  of 
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enactment  of  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1989: 

(2)  Any  savings  association  subsidiary 
of  the  holding  company  continues  to 
quahfy  as  a  domestic  building  and  loan 
association  under  section  7701(a)(19)  of 
the  Internal  Revenue  Code  of  1986  after 
August  10, 1987; 

(3)  The  holding  company  does  not 
engage  in  any  business  activity  other 
than  those  permitted  under  S  584.2(b)  of 
this  part  or  in  which  it  was  engaged  on 
March  5. 1987; 

(4]  Any  savings  association  subsidiary 
of  the  holding  company  does  not 
increase  the  number  of  locations  from 
which  such  savings  association 
conducts  business  after  March  5, 1987, 
other  than  an  increase  due  to  a 
transaction  under  section  13(c)  or  13(k) 
of  the  Federal  Deposit  Insurance  Act,  or 
under  section  408(m)  of  the  National 
Housing  Act,  as  in  effect  immediately 
prior  to  the  date  of  enactment  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989;  and 

(5)  Any  savings  association  subsidiary 
of  the  holding  company  does  not  permit 
any  overdraft  (including  an  intra-day 
overdraft)  or  incur  any  such  overdraft  in 
its  account  at  a  Federal  Reserve  bank, 
on  behalf  of  an  afTiliate,  unless  such 
overdraft  results  from  an  inadvertent 
computer  or  accounting  error  that  is 
beyond  the  control  of  both  the  savings 
association  subsidiary  and  the  affiliate. 

(c)  Termination  by  the  Office  of 
grandfathered  activities. 
Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  the  Office 
may,  after  opportunity  for  hearing, 
terminate  any  activity  engaged  in  under 
paragraph  (b)  of  this  section  upon 
determination  that  such  action  is 
necessary: 

(1)  To  prevent  conflicts  of  interest; 

(2)  To  prevent  unsafe  or  unsoiuid 
practices;  or 

(3)  To  protect  the  public  interest 

(d)  Foreign  holding  company.  Any 
savings  and  loan  holding  company 
organized  under  the  laws  of  a  foreign 
country  as  of  ]une  1, 1984  (including  any 
subsidiary  thereof  that  is  not  a  savings 
association]  that  controlled  a  single 
savings  association  on  August  10, 1987, 
shall  not  be  subject  to  the  restrictions 
set  forth  in  I  584.2(b)  of  this  part  with 
respect  to  any  activities  of  such  holding 
company  that  are  conducted  exclusively 
in  a  foreign  country. 

(e)  Bank  holding  company.  The 
provisions  of  S  584.2(b)  shall  not  apply 
to  any  company  treated  as  a  bank 
holding  company  for  purposes  of  section 
4  of  the  Bank  Holding  Company  Act  of 
1966,  or  any  of  its  subsidiaries. 


t  S84.2-1    PrMcrltMd  Mfvlce*  and 
actlvltiM  of  savings  and  loan  holding 
companies. 

(a)  General.  For  the  purpose  of 

S  584.2(b)(6)(ii)  of  this  part  the  activities 
set  forth  in  paragraph  (b)  of  this  section 
are,  and  were  as  of  March  5, 1987, 
permissible  services  and  activities  for 
savings  and  loan  holding  companies  or 
subsidiaries  thereof  that  are  neither 
savings  associations  nor  service 
corporation  subsidiaries  of  subsidiary 
savings  associations.  Services  and 
activities  of  service  corporation 
subsidiaries  of  savings  and  loan  holding 
company  subsidiary  savings 
associations  are  prescribed  by 
paragraph  (d)  of  this  section. 
Notwithstanding  and  without  regard  to 
any  other  provision  of  this  section  other 
than  this  sentence,  a  savings  and  loan 
holding  company  and  any  subsidiary 
thereof  that  is  not  a  savings  association, 
other  than  a  service  corporation,  may 
invest  in  the  types  of  securities  specified 
in  8S  545.n  and  566.1  of  this  chapter 
without  regard  to  any  limitation  therein 
as  to  amount  or  maturity. 

(b)  Prescribed  services  and  activities. 
Subject  to  the  provisions  of  paragraph 
(c)  of  this  section,  a  savings  and  loan 
holding  company  subject  to  restrictions 
on  its  activities  pursuant  to  584.2(b)  of 
this  part,  or  a  subsidiary  thereof  which 
is  neither  a  savings  association  nor  a 
service  corporation  of  a  subsidiary 
savings  association,  may  furnish  or 
perform  the  following  services  and 
engage  in  the  following  activities  to  the 
extent  that  it  has  legal  power  to  do  so: 

(1)  Originating,  purchasing,  selling  and 
servicing  any  of  the  following: 

(i)  Loans,  and  participation  interests 
in  loans,  on  a  prudent  basis  and  secxired 
by  real  estate,  including  brokerage  and 
warehousing  of  such  real  estate  loans, 
except  that  such  a  company  or 
subsidiary  shall  not  invest  in  a  loan 
secured  by  real  estate  as  to  which  a 
subsidiary  savings  association  of  such 
company  has  a  security  interest; 

(ii)  Manufactured  home  chattel  paper 
(written  evidence  of  both  a  monetary 
obligation  and  a  security  interest  of  first 
priority  in  one  or  more  manufactured 
homes,  and  any  equipment  installed  or 
to  be  installed  therein),  including 
brokerage  and  warehousing  of  such 
chattel  paper, 

(iii)  Loiins,  with  or  without  security, 
for  the  altering,  repairing,  improving, 
equipping  or  furnishing  of  any 
residential  real  estate; 

(iv)  Educational  loans;  and 

(v)  Consumer  loans,  as  defined  in 
i  545.50(b)  of  this  chapter.  Provided, 
That  no  subsidiary  savings  association 
of  such  holding  company  or  service 
corporation  of  such  savings  association 


shall  engage  directly  or  indirectly,  in 
any  transaction  with  any  affiliate 
involving  the  purchase  or  sale,  in  whole 
or  in  part  of  any  consumer  loan. 

(2)  Subject  to  the  provisions  of  f  584.3 
of  this  part  furnishing  or  performing 
clerical  accounting  and  internal  audit 
services  primarily  for  its  affihates; 

(3)  Subject  to  the  provisions  of  S  584.3 
of  this  part,  furnishing  or  performing  the 
following  services  primarily  for  its 
affiliates,  and  for  any  savings 
association  and  service  corporation 
subsidiary  thereof,  and  for  other 
multiple  holding  companies  and 
affiliates  thereof: 

(i)  Data  processing: 

(ii)  Credit  information,  appraisals, 
construction  loan  inspections,  and 
abstracting; 

(iii)  Development  and  administration 
of  personnel  benefit  programs,  including 
life  insurance,  health  insurance,  and 
pension  or  retirement  plans; 

(iv)  Research,  studies,  and  surveys; 

(v)  Purchase  of  office  supplies, 
furniture  and  equipment 

(vi)  Development  and  operation  of 
storage  facilities  for  microfilm  or  other 
duplicate  records;  and 

(vii)  Advertising  and  other  services  to 
procure  and  retain  both  savings 
accounts  and  loans; 

(4)  Acquisition  of  unimproved  real 
estate  lots,  and  acquisition  of  other 
unimproved  real  estate  for  the  purpose 
of  prompt  development  and  subdivision, 
for 

(i)  Construction  of  improvements, 
(ii)  Resale  to  others  for  such 
construction,  or 
(iii)  Use  as  mobile  home  sites; 

(5)  Development  subdivision  and 
construction  of  improvements  on  real 
estate  acquired  pursuant  to  paragraph 
(b)(4)  of  this  section,  for  sale  or  rental; 

(6)  Acquisition  of  improved  real  estate 
and  mobile  homes  to  be  held  for  rental; 

(7)  Acquisition  of  improved  real  estate 
for  remodeling,  rehabihtation, 
modernization,  renovation,  or 
demolition  and  rebuilding  for  sale  or  for 
rental; 

(8)  Maintenance  and  management  of 
improved  real  estate;  ^ 

(9)  Underwriting  or  reinsuring 
contract  of  credit  life  or  credit  health 
and  accident  insurance  in  connection 
with  extensions  of  credit  by  the  savings 
and  loan  holding  company  or  any  of  its 
subsidiaries,  or  extensions  of  credit  by 
any  savings  association  or  service 
corporation  subsidiary  thereof,  or  any 
other  savings  and  loan  holding  company 
or  subsidiary  thereof; 

(10)  Preparation  of  State  and  Federal 
tax  returns  for  accountholders  of  or 
borrowers  from  (including  immediate 
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family  members  of  such  socoundioldafs 
or  borrowers  bat  not  Including  an 
■cooontbolder  or  borrower  which  is  a 
corporation  operated  for  profit)  an 
affiliated  savings  association; 

(11)  INirchase  and  sale  of  gold  coins 
minted  and  issued  by  the  United  States 
Treasury  ptirsuant  to  Pub.  L  99-185. 09 
Stat  1177  (1985).  and  acti^nties 
reasonably  Incident  thereto:  and 

(12)  Any  services  or  activities 
approved  by  order  of  the  former  Federal 
Savings  and  Loan  Insurance 
Corporation  prior  to  March  5. 1987, 
pursuant  to  its  authority  under  section 
408(c)(2)(F)  of  the  National  Housing  Act 
as  in  effect  at  the  time. 

(c)  Procedures  for  commencing 
services  or  activities.  (1)  Before  a 
savings  and  loan  holding  company 
subject  to  restrictions  on  its  activities 
pursuant  to  {  584.2(b)  of  this  part  or  a 
subsidiary  thereof  may  commence 
performing  or  engaging  in  a  service  or 
activity  prescribed  by  paragraph  (b)  of 
this  section,  either  de  novo  or  by  an 
acquisition  of  a  going  concern,  it  shall 
file  a  notice  of  intent  to  do  so  in  a  form 
prescribed  by  the  Office.  The  original 
and  one  copy  of  such  notice  shall  be 
filed  with  the  District  Director.  The 
activity  or  service  may  be  conunenced 
unless,  before  the  close  of  the  period 
specified  immediately  below,  die 
District  Director  finds  that  the  activity 
or  service  proposed  would  not  be,  under 
the  circumstances,  a  proper  incident  to 
the  operations  of  savings  associations  or 
would  be  detrimental  to  the  interests  of 
savings  accountholders  therein,  or 
unless  the  District  Director,  upon  notice 
to  the  applicant,  refers  the  application  to 
the  Director  of  the  Office  because  the 
proposed  activity  presents  a  significant 
issue  of  law  or  policy.  The  period  for 
District  Director  review  shall  be  30 
calendar  days  after  the  date  of  receipt  of 
such  notice,  in  the  case  of  a  de  novo 
entry,  or  80  calendar  days,  in  the  case  of 
an  acquisition  of  a  going  concern.  If  the 
District  Director  makes  either  finding 
within  the  applicable  calendar-day 
period,  the  notice  and  finding(s)  shall  be 
forwarded  immediately  to  the  Senior 
Deputy  Director  for  Supervision 
(Operations]  for  his  or  her  review,  and 
the  activity  or  service  may  be 
commenced  within  the  period  specified 
immediately  below  unless  the  Senior 
Deputy  Director  for  Supervision 
(Operations)  concurs  in  the  District 
Director's  fmding.  The  period  for  review 
by  the  Senior  Deputy  Director  for 
Supervision  (Operations)  shall  be  30 
calendar  days  after  the  date  of  receipt  of 
the  notice  and  the  District  Director's 
finding(s)  in  the  case  of  a  de  novo  entry, 
or  60  calendar  days  in  the  case  of  an 


acquisition  of  a  going  ooncen.  Tlks 
District  Director  or  the  Senior  Deputy 
Director  for  Supervision  (Operaticns) 
may  extend  the  appropriate  calendar- 
day  period  for  a  period  not  to  exceed  15 
calendar  days.  Tlie  District  Director  or 
the  Senior  Deputy  Director  for 
Supervision  (Operations)  also  may 
request  additional  information  from 
such  holding  compcmy  or  subsidiary 
after  receipt  of  notice,  but  neither  the 
District  DirectOT  nor  the  Senior  Deputy 
Director  for  Supervision  (Operations) 
must  consider  additional  information 
forthcoming  from  the  holding  company 
or  subsidiary  as  a  result  "f  such  a 
request  if  the  information  is  received 
less  than  10  calendar  days  before  the 
end  of  the  original  or  extended 
calendar-day  period.  The  District 
Director  or  the  Senior  Deputy  Director 
for  Supervision  (Operations)  may  permit 
such  holding  company  or  subsidiary  to 
commence  the  activity  at  an  earlier 
date.  Where  the  District  Director  has 
referred  an  application  to  the  Director  of 
the  Office  because  the  application 
presents  significant  issues  of  law  or 
policy,  the  Director  of  the  Office  will  act 
on  the  application  pursuant  to  the 
guidelines  set  forth  at  S  571.12  of  this 
chapter. 

(2)  The  Office  may  require  a  savings 
and  loan  holding  company  or  subsidiary 
thereof  which  has  commenced  a  service 
or  activity  pursuant  to  this  section  to 
modify  or  terminate,  in  whole  or  in  part 
such  service  or  activity  as  the  Office 
finds  necessary  in  order  to  ensure 
compliance  with  the  provisions  and 
purposes  of  this  part  and  of  section  10  of 
the  Home  Owners'  Loan  Act  as 
amended,  or  to  prevent  evasions  thereof. 

(3)  Except  as  may  be  otherwise 
provided  in  a  resolution  by  or  on  behalf 
of  the  Office  in  a  particular  case,  a 
service  or  activity  commenced  pursuant 
to  this  section  shall  not  be  altered  in  any 
material  respect  from  that  described  in 
the  notice  filed  under  paragraph  (c)(1)  of 
this  section,  unless  before  making  such 
alteration  notice  of  intent  to  do  so  is 
filed  in  compliance  with  the  appropriate 
procedures  of  said  paragraph  (c)(1)  of 
this  section. 

(d)  Service  corporation  subsidiaries  of 
savings  associations.  The  Office  hereby 
approves  without  appUcation  the 
furnishing  or  performing  of  such  services 
or  engaging  in  such  activities  as 
permitted  by  the  Office  pursuant  to  12 
CFR  545.74,  as  in  effect  on  March  5, 
1987.  if  such  service  or  activity  is 
conducted  by  a  service  corporation 
subsidiary  of  a  subsidiary  savings 
association  of  a  savings  and  loan 
holding  company  and  if  such  service 
corporation  has  legal  power  to  do  so. 


|SM>4 


(a)  Ceneral  For  purposes  of 

I  584.2(b)(e)(i)  of  this  part  the  services 
and  activities  permissible  for  bank 
holding  ocHnpanies  pursuant  to  12  CFR 
225.23  or  225.25  are  permissible  for 
savings  and  loan  holding  companies,  or 
subsidiaries  thereof  that  are  neither 
savings  associations  nor  service 
corporation  subsidiaries  of  subsidiary 
savings  associations:  Provided.  That  no 
such  savings  and  loan  holding  company 
or  subsidiary  thereof  shall  commence, 
either  de  novo  or  by  an  acquisition  (in 
whole  or  in  part)  of  a  going  concern,  any 
activity  described  in  this  paragraph  (a) 
without  the  prior  approval  of  the  Office 
pursuant  to  paragraph  (b)  of  this  section. 
Where  an  activity  is  nvithin  the  scope  of 
both  f  584.2-1  of  this  part  and  this 
section,  the  procedures  of  i  584.2-1  of 
this  part  shall  govern. 

(b)  Procedures  for  applications. 
Applications  to  commence  any  activity 
prescribed  under  paragraph  (a)  of  this 
section  shall  be  filed  with  the  District 
Director  with  a  copy  to  the  Senior 
Deputy  Director  for  Supervision 
(Operations).  The  District  Director  shall 
act  upon  such  application  pursuant  to 
the  guidelines  set  forth  in  571.12  of  this 
chapter  unless,  the  District  Director, 
upon  notice  to  the  applicant  refers  the 
application  to  the  Director  of  the  Office 
because  it  raises  issues  of  law  or  pohcy 
inappropriate  for  resolution  by  the 
District  Director.  Where  the  CKstrict 
Director  has  referred  an  application  to 
the  Director  of  the  Office,  the  Director  of 
the  Office  will  act  on  such  application 
pursuant  to  the  guidelines  set  forth  at 

I  571.12  of  this  chapter. 

(c)  Factors  considered  in  acting  on 
applications.  In  evaluating  an 
application  filed  under  paragraph  (b)  of 
this  section,  the  District  Director  or  the 
Director  of  the  Office,  as  the  case  may 
be,  shall  consider  whether  the 
performance  by  the  applicant  of  the 
activity  can  reasonably  be  expected  to 
produce  benefits  to  the  public  (such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency]  that 
outweigh  possible  adverse  effects  (such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest  or  unsound 
financial  practices).  This  consideration 
includes  an  evaluation  of  the  financial 
and  managerial  resources  of  the 
applicant  including  its  subsidiaries,  and 
of  any  company  to  be  acquired,  and  the 
effect  of  the  proposed  transaction  on 
those  resources. ' 
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I884J    Trannctlona wMi I 

Transactiona  between  gavinga 
asaodation  subaidiariea  of  savinga  and 
loan  holding  companies  and  their 
affiliates  shall  be  governed  by  aaction  11 
of  the  Home  Ownera'  Loan  Act,  aa 
amended,  and  aection  304  of  the 
Financial  Inatitutiona  Reform,  Recovery 
and  Enforcement  Act  of  1989. 

§584.4    ProMbltad aequiaitlona. 

No  savings  and  loan  holding 
company,  directly  or  Indirectly,  or 
through  one  or  more  subaidiariea  or 
through  one  or  more  tranaactiona,  shall: 

(a)  Acquire  by  purchaae  or  otherwise, 
or  retain,  more  than  five  percent  of  the 
voting  stock  or  shares  of  a  savings 
association  not  a  subsidiary,  or  of  a 
savings  and  loan  holding  company  not  a 
aubaidiary,  nor,  in  the  caae  of  a  multiple 
savings  and  loan  holding  company 
(other  than  a  multiple  savings  and  loan 
holding  company  described  in 
9  584.2a(a](ii]  of  this  subchapter), 
acquire  or  retain  more  than  five  percent 
of  the  voting  shares  of  any  company  not 
a  subsidiary  that  is  engaged  in  any 
business  activity  other  than  those 
speciHed  in  S  584.2(b)  of  this  part 
Provided,  That  this  paragraph  (a)  shall 
not  apply  to  voting  shares  of  a  savings 
association  or  of  a  savings  end  loan 
holding  company — 

(1)  Held  as  a  bona  fide  fiduciary 
(whether  with  or  without  the  sole 
discretion  to  vote  such  shares); 

(2)  Held  temporarily  pursuant  to  an 
underwriting  commitment  in  the  normal 
course  of  an  underwriting  business; 

(3)  Held  in  an  account  solely  for 
trading  purposes  or  over  which  no 
control  is  held  other  than  control  of 
voting  rights  acquired  in  the  normal 
course  of  a  proxy  solicitation; 

(4)  Acquired  in  securing  or  collecting  a 
debt  previously  contracted  in  good  faith, 
for  two  years  after  the  date  of 
acquisition  or  for  such  additional  time 
(not  exceeding  3  years)  as  the  Office 
may  permit  if,  in  the  Office's  judgment, 
such  an  extension  would  not  be 
detrimental  to  the  public  interest; 

(5)  Acquired  under  section 
13(k)(lJ(A)(i)  of  the  Federal  Deposit 
Insurance  Act  (or  section  408(m)  of  the 
National  Housing  Act  aa  in  effect 
immediately  prior  to  the  enactment  of 
the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989); 

(6)  Held  by  any  insurance  companies 
aa  defined  in  section  2(a)(17]  of  the 
Investment  Company  Act  of  1940: 
Provided.  That  all  shares  held  by  all 
insurance  company  affiliates  of  such 
savings  association  or  savings  and  loan 
holding  company  may  not  in  the 
aggregate  exceed  five  percent  of  all 
outstanding  shares  or  of  the  voting 


power  of  the  aavinga  association  or 
aavinga  and  loan  holding  company,  and 
auch  aharaa  are  not  acquired  or  retained 
with  a  view  to  acquiring,  exerdaing,  or 
tranafeiring  control  of  d^e  savings 
asaodation  or  aavinga  and  loan  holding 
company;  and 

(7)  Sharea  acquired  pursuant  to  a 
qualified  atock  iaauance  if  auch  a 
purchaae  ia  approved  purauant  to  \  574.8 
of  thia  chapter;  Provided,  That  the 
aggregate  amount  of  shares  held  under 
this  paragraph  (a),  (other  than  pursuant 
to  paragraphs  (a)(1),  (a)(2),  (a)i3),  (a)(4). 
and  (a)(B))  may  not  exceed  15  percent  of 
all  outstanding  shares  or  the  voting 
power  of  a  savings  association  or 
savings  and  loan  holding  company. 

(b)  Acquire  control  of  an  uninsured 
institution  or  retain,  for  more  than  one 
year  after  the  date  any  savings 
association  subsidiary  becomes 
uninsured,  control  of  such  aaaociation. 

{  S84.5    Advance  notica  of  propoaad 
divtdand  dadaratlona. 

No  subsidiary  savings  association  of  a 
savings  and  loan  holding  company  may 
declare  any  dividend  on  its  guaranty, 
permanent  or  other  nonwithdrawable 
stock  without  first  giving  to  the  Office 
not  less  than  30  days*  advance  notice  of 
the  proposed  declaration  by  its  directors 
of  any  such  dividend.  Such  notice  shall 
be  in  form  prescribed  by  the  Office  in 
S  584.10(b)  of  this  part  and  filed  with  the 
Office  by  transmitting  the  original  and 
one  copy  to  the  District  Director  and  by 
transmitting  one  copy  to  the  Senior 
Deputy  for  Supervision  (Operations), 
Office  of  Thrift  Supervision,  1700  G 
Street  NW.,  Washington,  DC  20552.  The 
30-day  notice  period  begins  to  run  from 
the  date  of  receipt  of  such  notice  by  the 
District  Director,  who  will  promptly 
acknowledge  such  receipt  in  writing. 
Any  such  dividend  declared  within  the 
30-day  notice  period,  or  declared 
without  first  giving  the  notice  required 
hereimder,  ia  invalid  and  confera  no 
rights  or  benefits  upon  any  holder  of 
such  stock. 

9584.6    Quallflad  ttwtft  lender  status. 

(a)  General  test  until  June  30.  1991.  (1) 
Until  )ime  30, 1991,  a  savings  association 
shall  be  a  quahfied  thrift  lender  ("QTL") 
if  the  association's  actual  thrift 
investment  percentage  (as  defined  in 
paragraph  (a)(5)(i)  of  this  section)  equals 
or  exceeds  60  ftercent 

(2)  Aa  of  January  1, 1988,  a  savings 
association  shall  be  deemed  to  have 
QTL  status  and  shall  maintain  its  status 
as  a  QTL  so  long  as  the  association's 
actual  thrift  investment  percentage 
continues  to  equal  or  exceed  60  percent 
during  three  out  of  every  four  calendar 
quartera  in  each  of  two  out  of  every 


three  calendar  yeara.  For  purpoaes  of 
thia  paragraph  (a),  calculationa  of  the 
actual  thrift  inveatment  percentage  ahall 
be  made  on  an  average  baaia  by  taking 
the  aum  of  an  aaaodation'a  qualified 
thrift  investments  at  the  end  of  the 
calendar  quarter  being  measured  and  at 
the  end  of  each  of  the  three  inunediately 
preceding  montha  and  dividing  by  the 
aum  of  the  aaaodation'a  total  tangible 
aaaeta  at  the  end  of  each  of  these  aame 
four  montha. 

(3)  An  association  shall  lose  Ita  QTL 
atatua  at  the  doae  of  the  quarter  during 
which  the  aaaodation  has  failed  to 
maintain  ita  actual  thrift  investment 
percentage  at  or  above  60  percent, 
which  failure  makes  it  ma^ematically 
impossible  for  the  assodation  to  meet 
the  00  percent  actual  thrift  investment 
percentage  test  during  three  out  of  every 
four  calendar  quarters  for  each  of  two 
out  of  every  three  calendar  years  on  a 
continuous  basis. 

(4)  For  purposes  of  paragraph  (a)(l]  of 
this  section,  a  de  novo  association  shall 
begin  a  QTL  measuring  cyde  (3  out  of 
every  4  calendar  quartera  in  2  out  of 
every  3  calendar  years)  at  the  beginning 
of  the  quarter  following  the  date  on 
which  its  charter  was  granted. 

(5)  Definitions.  For  purposes  of 
determining  whether  a  savings 
association  ia  a  qualified  thrift  lender 
for  purposes  of  this  paragraph  (a),  the 
following  terms  are  defined  as  stated: 

(i)  Actual  thrift  investment  percentage 
means  the  percentage  determined  by 
dividing  the  amount  of  a  savings 
association's  qualified  thrift  investments 
(as  defined  in  paragraph  (a)(5)(iii)  of  this 
section)  by  the  total  amount  of  the 
association's  tangible  assets  (aa  defined 
in  paragraph  (a)(5)(ii)  of  this  section). 

(ii)  Total  tangible  assets  of  an 
association  means  the  total  assets  of  the 
savings  association  minus  goodwill  and 
any  other  intangible  assets,  including, 
but  not  limited  to.  purchased  deposit 
base  and  branch  network,  and  leasehold 
improvements  net  of  accumulated 
depreciation. 

(iii)  Subject  to  paragraph  (a)(5)(iii)(D) 
of  this  section,  qualified  thrift 
investments  means,  with  respect  to  any 
savings  association,  the  sum  of: 

(A)  The  aggregate  net  amount  of  all 
investments  (including  loans,  equity 
positions,  or  securities)  held  by  such 
association  (or  any  subsidiary  of  such 
association)  that  are  related  to  domestic 
residential  real  estate  or  manufactured 
housing  as  defined  in  this  paragraph 
(a)(5); 

(B)  The  book  value  of  property  used 
by  such  association  or  subsidiary  in  the 
conduct  of  the  business  of  auch 
association  or  subsidiary:  and 
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(C)  An  aggregate  amount  not  to 
exceed  10  percent  of  such  association's 
tangible  assets  of: 

(1)  The  liquid  assets  of  the  type 
required  to  be  maintained  under  section 
6  of  the  Home  Owners'  Loan  Act  (12 
U.S.C.  1465]  and  set  forth  in  12  CFR 
566.1  of  this  chapter,  and 

(2)  50  percent  of  the  dollar  amount  of 
residential  mortgage  loans  originated  by 
the  savings  association  or  its  subsidiary 
and  sold  v^thin  90  daya  of  origination, 
provided  that  these  mortgage  loans  were 
sold  during  the  calendar  quarter  for 
which  the  actual  thrift  investment 
percentage  is  being  measured. 

(D)  In  calculating  the  amount  of 
quaUfied  thrift  investments  held  by  an 
association  and  its  subsidiaries  under 
paragraph  (a)(5){iii)  of  this  section,  an 
association  or  its  subsidiary  may  not 
count  their  investment  in  subsidiaries  as 
a  qualified  thrift  investment  if  they  are 
also  includiiTg  their  subsidiaries' 
investments  as  qualified  thrift 
investments. 

(6)  Housing  related  investments.  For 
purposes  of  die  definition  contained  in 
paragraph  (a)(5)(iii)(A)  of  this  aection, 
investments  (including  such  investments 
held  subject  to  repurchase  agreement) 
that  are  "related  to  domestic  residential 
real  estate  or  manufactured  housing" 
include  the  following: 

(i)  Any  home  mortgage,  as  defined  in 
12  CFR  561.23.  provided  that  the  home  or 
"ther  dwelling  unit  is  located  in  any 
State; 

(ii)  Any  loan  made  on  the  security  of 
liens  upon  residential  real  estate  located 
in  any  State,  or  any  loan  made  for  the 
repair,  equipping,  alteration,  or 
improvement  of  any  residential  real 
property  located  in  any  State; 

(iii)  Any  investment  in  manufactured 
home  chattel  paper  and  interests 
therein,  where  the  underlying  security  ia 
either  manufactured,  sold,  or  used  in 
any  State.  "Manufactured  home"  and 
"manufactured  home  chattel  paper" 
shall  have  the  same  definitions  as 
contained  in  99  545.45  (a)(1)  and  545.45 
(a)(2)  of  this  chapter 

(iv)  Any  investment  in  any  property 
acquired  through  the  liquidation  or  in 
foreclosure  of  investments  described  in 
paragraphs  (a)(5)(i),  (a)(5)(ii),  and 
(a)(5j(iii}  of  this  section;  and  any  other 
equity  interest  investment  in  residential 
real  estate  or  residential  real  property; 

(v)  Any  investment  in  any  state 
housing  corporation  as  defined  in  9  571.8 
of  this  chapter,  in  any  obligations  of  or 
issued  by  any  State  or  any  poUtical 
subdivision  thereof  that  is  issued  for  the 
purpose  of  providing  financing  for 
residential  housing  or  incidental 
services;  and  in  any  community 
development  loana  or  investments  of  the 


type  described  in  |  545-41  of  this 
chapter 

(vi)  Investments  in  the  stock  of  a 
Federal  Home  Loan  Bank,  the  Federal 
National  Mortgage  Association  or  the 
Federal  Home  Loan  Mortgage 
Corporation;  or  obligations  issued  by  the 
Corporation,  the  former  Federal  Savings 
and  Loan  Insurance  Corporation,  the 
Financing  Corporation,  Oie  Resolution 
Trust  Corporation  or  the  Resolution 
Funding  Corporation; 

(vii)  Investments  in  Federal  Home 
Loan  Bank  certificates  of  deposit, 
deposit  accounts  (including  overnight 
deposits),  and  other  obligations  of  the 
Federal  Home  Loan  Banks; 

(viii)  Investments  in  the  deposits  of  a 
Federal  savings  association,  or  in  the 
deposits  of  a  building  and  loan,  savings 
and  loan,  or  homestead  association,  or  a 
cooperative  bank,  the  accounts  of  which 
are  insured  by  the  SAIF; 

(ix)  Investments  in  mortgages, 
obligations,  or  other  securities  that  are 
or  ever  have  been  sold  by  the  Federal 
Home  Loan  Mortgage  Corporation 
pursuant  to  section  305  or  306  of  the 
Federal  Home  Loan  Mortgage 
Corporation  Act  (12  U.S.C.  1454-55); 

(x)  Investments  in  obligations, 
participations,  securities,  or  other 
instnmients  of,  issued  by,  or  fully 
guaranteed  as  to  principal  and  interest 
by,  the  Federal  National  Mortgage 
Association  or  the  Government  National 
Mortgage  Association; 

(xi)  Investments  in  any  other 
mortgage-backed  securities,  including 
mortgage  pass-through  certificates, 
mortgage-backed  bonds,  and  mortgage 
pay-through  bonds,  as  well  aa  any 
derivative  mortgage-related  security 
that  ia  created  by  disaggregating  and 
repackaging  the  cash  flows  to  be 
received  as  payments  on  mortgages  and 
traditional  mortgage-backed  securities 
provided  that  the  underlying  assets  of 
such  securities  or  bonds  are  domestic 
residential  real  estate  assets; 

(xii)  Excess  servicing  rights  resulting 
trom  the  sale  of  residential  mortgage 
loans  as  well  as  investments  in  the 
purchased  rights  to  perform  the 
servicing  function  for  a  specific  group  of 
residential  mortgage  loans  that  are 
owned  by  others; 

(xiii)  Any  investment  in  a  corporation, 
partnership,  or  trust  in  proportion  to  the 
amount  of  gross  revenues  derived  by 
such  entity  from  servicing  residential 
real  estate  loan  portfolios,  developing 
residential  real  estate  housing  located  in 
any  State,  or  any  other  domestic  housing 
related  activities  such  as  residential 
loan  origination  or  selling  residential 
real  estate  loans. 

(xiv)  Any  investment  that  the  Senior 
Deputy  Director  for  Supervision  (Policy) 


hereafter  identifies  aa  a  houaing  related 
investment  for  purposes  of  this 
regulation. 

For  the  purposes  of  this  paragraph  (a), 
the  terms  "residential  real  estate,"  and 
"reaidential  real  property'  ahall  have 
the  aame  definitiona  that  are  atated  for 
these  terms  in  section  5(c)(5)  of  the 
Home  Owners'  Loan  Act  as  amended, 
12  U.S.C  14&4(c)(5).  The  inclusion  of  any 
investment  as  a  "qualified  thrift 
investment"  under  this  regidation  is  not 
intended  to  expand,  contract  or 
otherwise  affect  the  permissibility  of 
investments  as  determined  for  any 
assodation  under  other  relevant  State 
and  Federal  statutes  or  regulations. 

(7)  Special  phase-in  for  certain 
Federal  savings  associations,  (i)  Any 
Federal  savings  assodation  in  existence 
aa  a  Federal  savings  association  on 
August  9, 1989,  that  was  chartered  as  a 
savings  bank  or  a  cooperative  bank 
under  State  law  before  October  15, 1982, 
or  whose  prindpal  assets  were  acquired 
from  auch  a  State  aavings  bank  or 
cooperative  bank  chartered  before 
October  15, 1982,  shall  be  deemed  to 
have  the  status  of  a  qualified  thrift 
lender  through  August  9, 1995,  Provided, 
That 

(A)  The  association's  actual  thrift 
investment  percentage  does  not  after 
August  9, 1989,  decrease  below  the 
actual  thrift  investment  percentage 
calculated  for  the  association  on  July  15, 
1989;  and 

(B)  The  amount  by  which — 
(1)  The  actual  thrift  investment 

percentage  of  auch  association  on  the 
dates  indicated  in  paragraph  (a)(7)(ii)  of 
this  section  exceeds 

[2]  The  actual  thrift  investment 
percentage  of  such  association  on  July 
15, 1989,  is  equal  to  or  greater  than  the 
applicable  percentage  (as  indicated  in 
paragraph  (a)(7)(ii)  of  this  section)  of  the 
amount  by  which  70  per  cent  exceeds 
the  actual  thrift  investment  percentage 
of  auch  aaaociation  on  August  9, 1989. 

(ii)  The  applicable  percentages 
referenced  in  paragraph  (a](7)(i)  of  thia 
aection  are  25  per  cent  on  July  1, 1991;  50 
per  cent  on  January  1, 1993;  75  per  cent 
on  July  1, 1994;  and  100  percent 
thereafter. 

(8)  Exceptiona.  Notwithatanding 
paragraph  (a)(1)  of  thia  aection,  the 
Director  of  the  Office  may  grant  such 
temporary  and  limited  exceptions  from 
the  miniTniim  actual  thrift  investment 
percentage  requirement  contained  in 
paragraph  (a)(1)  of  thia  aection  aa  the 
Diredor  of  the  Office  deems  neceaaary 
if— 

(i)  The  Director  of  the  Office 
determinea  that  extraordinary 
circumatancea  exist  auch  aa  when  the 
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effects  of  high  Interest  rates  reduce 
mortgage  demand  to  such  a  degree  that 
an  insufficient  opportunity  exists  for  a 
savings  association  to  meet  sach 
investment  requirements;  or 

(ii)  The  Director  of  the  Office 
determines  that  — 

(A)  The  grant  of  any  such  exception 
will  significantly  faciUtate  an 
acquisition  under  sections  13(c)  or  13(k) 
of  the  Federal  Deposit  Insurance  Act,  as 
amended, 

(B)  The  acquired  association  will 
comply  with  the  transition  requirements 
of  paragraph  (a)(7)  of  this  section,  as  if 
the  date  of  the  exemption  were  the 
starting  date  for  the  transition  period 
described  in  such  paragraph,  and 

(C)  The  exemption  will  not  have  an 
imdue  adverse  effect  on  competing 
savings  associations  in  the  relevant 
market  and  will  further  the  purposes  of 
the  qualified  thrift  lender  test 

(b)  Genera]  test  effective  July  1. 1991. 
Effective  July  1, 1991.  an  association's 
qualified  thrift  lender  status  shall  be 
determined  in  accordance  with  section 
10(m)  of  the  Home  Owners'  Loan  Act,  as 
amended  by  section  303  of  the  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989. 

(c)  Restrictions  applicable  to  savings 
associations  that  are  not  qualified  thrift 
lenders.  (1)  Until  August  9,  1990.  a 
savings  association  that  fails  to 
maintain  its  status  as  a  qualified  thrift 
lender  may  receive  advances  from  its 
Federal  Home  Loan  Bank  only  to  the 
extent  permitted  by  section  10(e)  of  the 
Federal  Home  Loan  Bank  Act  12  U.S.C. 
1430(e),  as  amended  by  section  7l4  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989.  A  holding 
company  of  any  savings  association  that 
fails  to  maintain  its  status  as  a  qualified 
thrift  lender  shall  be  subject  to  the 
provisions  of  {  584.2a(a)(2)  of  this  part 

(2)  Effective  August  9,  1990,  on  the 
date  a  savings  association  fails  to 
become  or  remain  a  qualified  thrift 
lender,  the  savings  association  shall 
either  become  one  or  more  banks  (other 
than  a  savings  bank),  or  be  subject  to 
the  following  restrictions: 

[i)ActJvi!ies.  The  savings  association 
shall  not  make  any  new  investments 
(including  an  investment  in  a 
subsidiary)  or  engage,  directly  or 
indirectly,  in  any  other  new  activity 
unless  that  investment  or  activity  would 
be  permissible  for  the  savings 
association  if  it  were  a  national  bank, 
and  IS  also  p>ermissible  for  the  savings 
association:  Provided,  however, 
beginning  three  years  after  the  date  on 
which  the  savings  association  should 
have  become  or  ceases  to  be  a  qualified 
thrift  lender  the  savings  assodatton 
shall  pot  retain  any  investment 


(including  an  investment  in  any 
subsidiary)  or  engage,  directly  or 
indirectly,  in  any  activity  unless  that 
investment  or  activity  would  be 
permissible  for  the  savings  association  if 
it  were  a  national  bank  and  is  also 
permissible  for  the  savings  association 
as  a  savings  association; 

(ii)  Branching.  The  savings 
association  shall  not  establish  any  new 
branch  office  at  any  location  at  which  a 
national  bank  located  in  the  savings 
associations  home  State  may  not 
establish  a  branch  office.  For  purposes 
of  this  paragraph  (c)(2)(ii),  a  savings 
association's  home  State  is  the  State  in 
which  the  savings  association's  total 
deposits  were  largest  on  the  date  on 
which  the  savings  association  should 
have  become  or  ceased  to  be  a  qualified 
thrift  lender, 

(iii)  Advances.  The  savings 
association  shall  not  be  eligible  to 
obtain  new  advances  from  any  Federal 
Home  Loan  Bank:  Provided,  however, 
beginning  three  years  after  the  date  on 
which  the  savings  association  should 
have  become  or  ceases  to  be  a  qualified 
thrift  lender,  the  savings  association 
shall  repay  any  outstanding  advances 
from  any  Federal  Home  Loan  Bank  as 
promptly  as  can  be  prudently  done 
consistent  with  the  safe  and  sound 
operation  of  the  savings  association; 
and 

(iv)  Dividends.  The  savings 
association  shall  be  subject  to  all 
statutes  and  regulations  governing  the 
payment  of  dividends  by  a  national 
bank  in  the  same  manner  and  to  the 
same  extent  as  if  the  savings  association 
were  a  national  bank. 

(3)  Requaiification.  (i)  Until  June  30. 
1991,  a  savings  association  that  should 
have  become  or  ceases  to  be  a  qualified 
thrift  lender  shall  not  be  subject  to 
paragraph  (c)(2)  of  this  section  if  the 
savings  association  becomes  a  qualified 
thrift  lender  by  meeting  the  qualified  ^ 
thrift  lender  requirement  on  an  average 
basis  in  3  cut  of  every  4  quarters  and  2 
out  of  every  3  years  and  thereafter 
remains  a  qualified  thrift  lender. 

(ii)  Effective  July  1,  1991,  a  savings 
association  that  should  have  become  or 
ceases  to  be  a  qualified  thrift  lender 
shall  not  be  subject  to  paragraph  (c)(2) 
of  this  section,  if  the  savings  association 
becomes  a  qualified  thrift  lender 
pursuant  to  section  10(m)(3)(D)  of  the 
Home  Owners'  Loan  Act  as  amended 
by  section  303  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989. 

(iii)  If  the  savings  association  (or  any 
savings  association  that  acquired  all  or 
substantially  all  of  its  assets  from  that 
savings  association)  at  any  time  after 
requalification  as  provided  for  in 


paragraph  (c)(3)(i)  or  (c)(3(ij)  of  this 
section  ceases  to  be  a  quaUfied  thrift 
lender,  it  shall  immediately  be  subject  to 
all  provisions  of  paragraph  (c)(2)  of  this 
section  and  §  584.2a(a)(2)  of  this  part,  as 
if  all  the  periods  described  in  such 
provisions  had  expired. 

(4)  Deposit  insurance  assessments. 
Any  bank  chartered  as  a  result  of  the 
requirements  of  this  section  shall  be 
obligated  until  December  31, 1993,  to 
pay  the  SAIF  the  assessments  on 
savings  associations  under  the  Federal 
Deposit  Insurance  Act  Such  association 
shall  also  be  assessed,  on  the  date  of  its 
change  of  status  as  a  SAIF-insured 
association,  the  exit  fee  and  entrance 
fee  provided  in  section  5(d)  of  the 
Federal  Deposit  Insurance  Act  Such 
association  shall  not  be  obligated  to  pay 
the  assessments  assessed  on  banks 
under  the  Federal  Deposit  Insurance  Act 
imtil  December  31, 1993,  or  the 
association's  change  of  status  from  a 
SAIF-insured  association  to  a  BIF- 
insured  association,  whichever  is  later. 

(5)  Exemptions — (i)  For  specialized 
savings  association  serving  transient 
military  personnel.  Paragraph  (c)(2)  of 
this  section  shall  not  apply  to  a  saving 
association  subsidiary  of  a  savings  and 
loan  holding  company  if  the  savings  and 
loan  holding  company  is  a  reciprocal 
interinsurance  exchange  that  acquired 
control  of  the  savings  association  before 
January  1, 1984,  and  at  least  90  percent 
of  the  customers  of  the  savings  and  loan 
holding  company  and  its  subsidiaries 
and  affiliates  are  active  or  former 
officers  in  the  United  States  mihtary 
services  or  the  widows,  widowers, 
divorced  spouses,  or  current  or  former 
dependents  of  such  officers. 

(ii)  For  certain  Federal  savings 
associations.  Paragraph  (c)(2)  of  this 
section  shall  not  apply  to  any  Federal 
savings  association  in  existence  as  a 
Federal  savings  association  on  August  9> 
1989,  that  was  chartered  before  October 
15, 1982,  as  a  savings  bank  or  a 
cooperative  bank  under  State  law  or 
that  acquired  its  principal  assets  from 
an  association  that  was  chartered 
before  October  15, 1982,  as  a  savings 
bank  or  a  cooperative  bank  under  State 
law. 

(6)  Special  rules  for  Puerto  Rico  and 
Virgin  Islands  savings  associations.  The 
restrictions  of  paragraph  {c)(2)  of  this 
section  shall  not  become  effective  until 
July  1, 1991,  with  respect  to  any  savings 
association  headquartered  and 
operating  primarily  in  Puerto  Rico  or  the 
Vii:gin  Islands. 

S  584.9    ProMbitsd  acta. 

(a)  Control  of  mutual  savings 
association.  No  savings  and  loan  ^ 
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holding  company  or  any  subsidiary 
thereof,  or  any  director,  officer,  or 
employee  of  a  savings  and  loan  holding 
company  or  subsidiary  thereof,  or 
person  owning,  controlling,  or  holding 
with  power  to  vote,  or  holding  proxies 
representing,  more  than  25  percerit  of 
the  voting  shares  of  such  holding 
company  or  subsidiary,  may  hold, 
solicit  or  exercise  any  proxies  in 
respect  of  any  voting  rights  in  a  mutual 
savings  association. 

(b)  Management  interlocks.  No 
director  or  officer  of  a  savings  and  loan 
holding  company,  or  any  person  owning, 
controlling,  or  holding  with  power  to 
vote,  or  holding  proxies  representing 
more  than  25  percent  of  the  voting 
shares  of  such  holding  company  may 
acquire  control  of  any  savings 
association  not  a  subsidiary  of  such 
savings  and  loan  holding  company, 
unless  such  acquisition  is  approved  by 
the  Office  pursuant  to  S  574.3(a)  of  this 
chapter. 

(c)  Convicted  persons.  No  individual 
who  has  been  convicted  of  any  criminal 
offense  Involving  dishonesty  or  breach 
of  trust  may  serve  or  act  as  a  director, 
officer,  or  trustee  of,  or  become  a 
partner  in,  any  savings  and  loan  holding 
company,  except  with  the  prior  written 
approval  of  the  Office. 

(d)  Applications  for  approval. 
Applications  for  an  approval  under 
pargraph  (c)  of  this  section  shall  contain 
a  full  statement  of  the  reasons  in 
support  thereof  Such  applications  shall 
be  filed  with  the  Office  by  transmitting 
the  original  and  one  copy  to  the  Senior 
Deputy  Director  for  Supervision 
(Operations),  Office  of  Thrift 
Supervision,  1700  G  Street  NW.. 
Washington,  DC  20552,  and  one  copy  to 
the  District  Director. 

§  584.10    Statements,  appllcatlona,  rtporta 
mni  noticas  to  ba  fUad. 

(a)  Registration  statements  and 
annual  reports  for  savings  and  loan 
holding  companies  under  §584.1 — (1) 
Registration  Statements,  (i)  H-{b)10. 
This  statement  shall  be  used  for 
registration  by  every  savings  and  loan 
holding  company,  including  subsidiary 
savings  and  loan  holding  companies, 
except  trusts  (other  than  a  business 
trust)  and  savings  and  loan  holding 
companies  which  file  H-(b)3,  H-{b)4,  or 
H-(b)5  registration  statements. 

(ii)  H~(b)3.  Corporation  as  trustee  of  a 
trust.  This  statement  (rather  than  H- 
(b)10)  shall  be  used  for  registration  by 
any  company  which  is  a  savings  and 
loan  holding  company  by  virtue  of  its 
control  in  a  trustee  capacity,  of  a 
savings  association. 

(iii)  H-{b)4.  Creditor  as  savings  and 


loan  holding  company.  This  statement 
(rather  than  H-(b)10)  may  be  used  for 
registration  by  any  company  which  is  a 
creditor  and  is  a  savings  and  loan 
holding  company  only  by  virtue  of  the 
acquisition  of  control  of  a  savings 
association  or  another  savings  and  loan 
holding  company  pursuant  to  a  pledge  or 
hypothecation  to  secure  a  loan,  or  in 
connection  with  the  liquidation  of  a 
loan,  made  in  the  ordinary  course  of 
business. 

(iv)  H-(b)5.  Voting  trust  as  savings 
and  loan  holding  company.  This 
statement  (rather  than  H--(b)10)  shall  be 
used  for  registration  by  any  voting  trust 
which  is  a  savings  and  loan  holding 
company  by  virtue  of  its  control  of  a 
savings  association  or  another  savings 
and  loan  holding  company. 

(2)  Annual  Report— H-{b)ll.  This 
report  shall  be  used  by  every  registered 
savings  and  loan  holding  company, 
including  subsidiary  savings  and  loan 
holding  companies,  except  trusts  (other 
than  business  trusts)  and  savings  and 
loan  holding  companies  filing  H-(b]3,  H- 
(b)4.  and  H-(b)5  registration  statements. 

(3)  H-(b)12.  This  report  shall  be  used 
by  every  registered  savings  and  loan 
holding  company  which  is  required  to 
file  an  H-{b)ll. 

(b)  H-{f). — Notice  of  proposed 
dividend  declaration  under  §584.5.  This 
notice  shall  be  filed  by  a  subsidiary 
savings  association  for  the  purpose  of 
giving  the  Office  advance  notice  of  the 
proposed  declaration  of  any  dividend  on 
its  guaranty,  permanent  or  other 
nonwithdrawable  stock. 

S584.11    Haarlnga. 

Any  person  who  has  made'  an 
application  or  petition  to  the  Office 
pursuant  to  any  provision  of  this 
subchapter  may  request  a  hearing 
thereon  if  such  application  or  petition 
has  been  denied  or  disapproved,  in 
whole  or  part,  by  the  Office.  At  any  time 
after  the  filing  of  any  such  application  or 
petition  and  before  consideration 
thereof  by  the  Office,  any  interested 
person  may  request  a  hearing  upon  such 
apphcation  or  petition.  The  Office  may 
order  a  hearing  in  coimection  with  the 
consideration  of  any  matter  arising 
under  any  provision  of  the  regulations  in 
this  subchapter  whether  or  not  any 
request  therefor  has  been  made  by  any 
person.  The  Director  of  the  Office  may 
deny  any  request  for,  or  dispense  with, 
any  hearing  for  which  this  section 
provides  when,  in  his  or  her  judgment 
no  need  therefor  existJs. 


SUBCHAPTER  O-RE0ULAT1ONS  FOR 
FEDERALLY-RELATED  MORTGAGE  LOANS 

PART  S90-PREEMPnON  OF  STATE 
USURY  LAWS 

590.1  Authority,  purpose,  and  tcope. 

590.2  Deftnitions. 

590.3  Operation. 

590.4  Consumer  protection  rules  for 
federally-related  loaiu.  mortgages,  credit 
sales  and  advances  secured  by  first  Uens 
on  residential  mobile  hornet. 

590.100  Statiu  of  Interpretations  issued 
under  Public  Law  96-161. 

590.101  State  criminal  usury  statutes. 
Authority:  Sec.  501.  94  Stat  161.  as 

amended  (12  U.S.C  1735f-7). 

S  590.1    Authortty,  purpoaa,  and  acopa. 

(a)  Authority.  This  part  contains 
regulations  Issued  under  section  501  of 
the  Depository  Institutions  Ekregulation 
and  Monetary  Control  Act  of  1980.  Pub. 
L  96-221,  94  Stat  161. 

(b)  Purpose  and  scope.  The  purpose  of 
this  permanent  preemption  of  state 
interest-rate  ceilings  applicable  to 
Federally-related  residential  mortgage 
loans  is  to  ensure  that  the  availability  of 
such  loans  is  not  impeded  in  states 
having  restrictive  interest  limitations. 
This  part  applies  to  loans,  mortages, 
credit  sales,  and  advances,  secured  by 
first  liens  on  residential  real  property, 
stock  in  residential  cooperative  housing 
corporations,  or  residential 
manufactured  homes  as  defined  in 

{  590.2  of  this  part 

S590J    Daflnitlona. 

For  the  purposes  of  this  part  the 
following  definitions  apply: 

(a)  Loans  mean  any  loans,  mortgages, 
credit  sales,  or  advances. 

(b)  Federally-related  loans  include 
any  loan: 

(1)  Made  by  any  lender  whose 
deposits  or  accounts  are  insured  by  any 
agency  of  the  Federal  government 

(2)  Made  by  any  lender  regulated  by 
any  agency  of  the  Federal  government 

(3)  Made  by  any  lender  approved  by 
the  Secretary  of  Housing  and  Urban 
Development  for  participation  in  any 
mortgage  insurance  program  imder  the 
National  Housing  Act 

(4)  Made  in  whole  or  in  part  by  the 
Secretary  of  Housing  and  Urban 
Development  insured,  guaranteed, 
supplemented,  or  assisted  in  any  way  by 
the  Secretary  or  any  officer  or  agency  of 
the  Federal  government  or  made  under 
or  in  cormection  with  a  housing  or  urban 
development  program  administered  by 
the  Secretary,  or  a  housing  or  related 
program  administered  by  any  other  such 
officer  or  agency; 


49716     Federal  Rggtoter  /  Vol.  54.  No.  229  /  Thursday.  November  30.  1989  /  Rules  and  RegulatJons 


(5)  Eligible  for  purchase  by  the 
Federal  National  Mortgage  Association, 
the  Government  National  Mortgage 
Association,  or  the  Federal  Home  Loan 
Mortgage  Corporation,  or  made  by  any 
financial  institution  from  which  the  loan 
could  be  purchased  by  the  Federal 
Home  Loan  Mortgage  Corporation;  or 

(6)  Made  in  whole  or  in  part  by  any 
entity  which: 

(i)  Regularly  extends,  or  arranges  for 
the  extension  of.  credit  payable  by 
agreement  in  more  than  four 
installments  or  for  which  the  payment  of 
a  finance  charge  is  or  may  be  required; 
and 

(ii)  Makes  or  invests  in  residential 
real  property  loans,  including  loans 
secured  by  first  bens  on  residential 
manufactured  homes  that  aggregate 
more  than  $1,000,000  per  yean  except 
that  the  latter  requirement  shall  not 
apply  to  such  an  entity  selling 
residential  manufactured  homes  and 
providing  financing  for  such  sales 
through  loans  or  credit  sales  secured  by 
first  liens  on  residential  manufactured 
homes,  if  the  entity  has  an  arrangement 
to  sell  such  loans  or  credit  sales  in 
whole  or  in  part  or  where  such  loans  or 
credit  sales  are  sold  in  whole  or  in  part 
to  a  lender  or  other  institution  otherwise 
included  in  this  section. 

(c)  Loans  which  are  secured  by  first 
liens  on  real  estate  means  loans  on  the 
security  of  any  instrument  (whether  a 
mortgage,  deed  of  trust  or  land  contract) 
which  makes  the  interest  in  real  estate 
(whether  in  fee,  or  in  a  leasehold  or 
subleasehold  extending,  or  renewable, 
automatically  or  at  the  option  of  the 
holder  or  the  lender,  for  a  period  of  at 
least  5  years  beyond  the  maturity  of  the 
loan]  specific  security  for  the  payment 
of  the  obligation  secured  by  the 
Instrument:  Provided,  That  the 
instrument  is  of  auth  a  nature  that  in 
the  event  of  default  the  real  estate 
described  in  the  instrument  could  be 
subjected  to  the  satisfaction  of  the 
obligation  with  the  same  priority  as  a 
first  mortgage  of  a  first  deed  of  trust  in 
the  jurisdiction  where  the  real  estate  is 
located. 

(d)  Loans  secured  by  first  liens  on 
stock  in  a  residential  cooperative 
housing  corporation  means  loans  on  the 
security  of: 

(1)  A  first  seoirity  interest  in  stock  or 
a  membersiiip  certificate  issued  to  a 
tenant  stockholder  ca  resident  member 
by  a  cooperative  housing  organization: 
and 

(2)  An  assignment  of  the  borrower's 
interest  in  the  proprietary  lease  or 
occupancy  agreement  issued  by  such 
organization. 

(e)  Loans  secured  by  first  liens  on 
residential  manufactured  homes  means 


a  loan  made  pursuant  to  an  agreement 
by  which  the  party  extending  the  credit 
acquires  a  security  interest  in  the 
residential  manufactured  home  which 
will  have  priority  over  any  conflicting 
security  interest 

(fl  Residential  real  property  means 
real  estate  improved  or  to  be  improved 
by  a  structure  or  structures  designed 
primarily  for  dwelling,  as  opposed  to 
commercial  use. 

(g)  Residential  manufactured  home 
shall  mean  a  manufactured  home  as 
defined  in  the  National  Manufactured 
Home  Construction  and  Safety 
Standards  Act  42  U.S.C.  5402(B).  which 
is  or  will  be  used  as  a  residence. 

(h)  State  means  the  several  states. 
Puerto  Rico,  the  District  of  Columbia. 
Guam,  the  Trust  Territories  of  the 
Pacific  Islands,  the  Northern  Mariana 
Islands,  and  the  Virgin  Islands,  except 
as  provided  in  section  501(a)(2)(B)  of  the 
Depository  Institutions  Deregulation  and 
Monetary  Control  Act  of  1960.  Pub.  L 
96-221. 04  Stat  161. 

S  590.3    Operation. 

(a)  The  provisions  of  the  constitution 
or  law  of  any  state  expressly  limiting  the 
rate  or  amount  of  interest,  discount 
points,  finance  charges,  or  other  charges 
which  may  be  charged,  taken,  received, 
or  reserved  shall  not  apply  to  any 
Federally-related  loan: 

(1)  Made  after  March  31. 1980;  and 

(2)  Seou-ed  by  a  first  lien  on: 
(i)  Residential  real  property; 

(ii)  Stock  in  a  residential  cooperative 
housing  corporation  when  the  loan  is 
used  to  finance  the  acquisition  of  such 
stock;  or 

(iii)  A  residential  manufactured  home: 
Provided,  That  the  loan  so  secured 
contains  the  consumer  safeguards 
required  by  S  590.4  of  this  part; 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  shall  apply  to  loans  made  in 
any  state  on  or  before  the  date  (after 
April  1. 1980  and  prior  to  April  1. 1983) 
on  which  the  state  adopts  a  law  or 
certifies  that  the  voters  of  such  state 
have  voted  in  favor  of  any  law, 
constitutional  or  otherwise,  which  states 
explicitly  and  by  its  terms  that  such 
state  does  not  want  the  provisions  of 
paragraph  (a)  of  this  section  to  apply 
with  respect  to  loans  made  in  such  state, 
except  that — 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  shall  apply  to  any  loan 
which  is  made  after  such  date  pursuant 
to  a  conunitment  therefore  which  was 
entered  into  during  the  period  beginning 
on  April  1. 1980,  and  ending  on  the  date 
the  state  takes  such  action; 

(2)  The  provisions  of  paragraph  (a)  of 
this  section  shall  apply  to  any  rollover 
of  a  loan  which  loan  was  made,  or 


committed  to  be  made,  during  the  period 
beginning  on  April  1, 1980,  and  ending 
on  the  date  the  state  takes  such  action, 
if  the  mortgage  document  or  loan  note 
provided  that  the  interest  rate  to  the 
original  borrower  could  be  changed 
through  the  use  of  such  a  rollover;  and 

(3)  At  any  time  after  the  date  of 
adoption  of  these  regulations,  any  state 
may  adopt  a  provision  of  law  placing 
limitations  on  discount  points  or  such 
other  charges  on  any  loan  described  in 
this  part. 

(c)  Nothing  in  this  section  preempts 
limitation  in  state  laws  on  prepayment 
charges,  attorneys'  fees,  late  charges  or 
other  provisions  designed  to  protect 
borrowers. 

S  590.4    Consumer  protection  rules  for 
federatty-retoted  loans,  moftBa9—,  credtt 
galea  and  Mtvancos  eecured  by  first  lone 
on  reaMontM  mobUo  homos. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  Prepayment.  A  "prepayment" 
occurs  upon — 

(!)  Refinancing  or  consolidation  of  the 
indebtedness; 

(Ii)  Actual  prepayment  of  the 
indebtedness  by  the  debtor,  whether 
voluntarily  or  following  acceleration  of 
the  payment  obligation  by  the  creditor; 
or 

(iii)  The  entry  of  a  judgment  for  the 
indebtedness  in  favor  of  the  creditor. 

(2)  Actuarial  method.  The  term 
actuarial  method  means  the  method  of 
allocating  payments  made  on  a  debt 
between  the  outstanding  balance  of  the 
obligation  and  the  finance  charge 
pursuant  to  which  a  payment  is  applied 
first  to  the  accumulated  finance  charge 
and  any  remainder  is  subtracted  from, 
or  any  deficiency  is  added  to,  the 
outstanding  balance  of  the  obligation. 

(3)  Precomputed  Finance  Charge.  The 
Xerm  precomputed  finance  charge  means 
interest  or  a  time/price  differential  as 
computed  by  the  add-on  or  discount 
method.  Precomputed  finance  charges 
do  not  include  loan  fees,  points,  finder's 
fees,  or  similar  charges. 

(4)  Creditor.  The  term  creditor  means 
any  entity  covered  by  this  part 
including  those  which  regularly  extend 
or  arrange  for  the  extension  of  credit 
and  assignees  that  are  creditors  under 
section  501(a)(l)(C)(v)  of  the  Depository 
Institutions  Deregulation  and  Monetary 
Control  Act  of  1980. 

(b)  General.  (1)  The  provisions  of  the 
constitution  or  the  laws  of  any  state 
expressly  limiting  the  rate  or  amount  of 
interest  discount  points,  finance 
charges,  or  other  charges  which  may  be 
charged,  taken,  received,  or  reserved 
shall  not  apply  to  any  loan,  mortgage. 
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credit  sale,  or  advance  which  is  secured 
by  a  first  ben  on  a  residential  mobile 
home  if  a  creditor  covered  by  this  part 
complies  with  the  consumer  protection 
regulations  of  this  section. 

(2)  Relation  to  state  law.  (i)  In  making 
loans  or  credit  sales  subject  to  this 
sectioa  creditors  shall  comply  with 
state  and  Federal  law  in  accordance 
with  the  following: 

(A)  State  law  regulating  matters  not 
covered  by  this  section.  When  state  law 
regulating  matters  not  covered  by  this 
section  is  othei'wise  applicable  to  a  loan 
or  credit  sale  subject  to  this  section, 
creditors  shall  comply  with  such  state 
law  provisions. 

(Bj  Stoie  law  regulating  matters 
covered  by  this  section.  Creditors  need 
comply  only  with  the  provisions  of  this 
sectioa  unless  the  Office  determines 
that  an  otherwise  appUcable  state  law 
regulating  matters  covered  by  this 
section  provides  greater  protection  to 
consumers.  Such  determinations  shall  be 
published  in  the  Federal  Renter  and 
shall  operate  prospectively. 

(ii)  Any  interested  party  may  petition 
the  Office  for  a  determination  that  state 
law  requirements  are  more  protective  of 
consumers  than  the  provisions  of  this 
section.  Petitions  shall  be  sent  to: 
Secretary  to  the  Office  of  Thrift 
Supervision,  1700  G  Street  NW.. 
Washington.  DC  20552.  and  shall 
include: 

(A)  A  copy  of  the  state  law  to  be 
considered; 

(B)  Copies  of  any  relevant  judicial 
regulatory,  or  administrative 
interpretations  of  the  state  law;  and 

(C)  An  opinion  or  memorandimi  bom 
the  state  Attorney  General  or  other 
appropriate  state  official  having  primary 
enforcement  responsibilities  for  the 
subject  state  law  provision,  indicating 
how  the  state  law  to  be  considered 
offers  greater  protection  to  consumers 
than  the  Office's  regulation. 

(c)  Refund  of  precomputed  finance 
charge.  In  the  event  the  entire 
indebtedness  is  prepaid,  the  unearned 
portion  of  the  precomputed  finance 
charge  shall  be  refunded  to  the  debtor. 
This  refund  shall  be  in  an  amount  not 
less  than  the  amount  which  would  be 
refunded  if  the  unearned  precomputed 
finance  charge  were  calculated  in 
accordance  with  the  actuarial  method, 
except  that  the  debtor  shall  not  be 
entitled  to  a  refund  which,  is  less  than 
one  dollar.  The  unearned  portion  of  the 
precomputed  finance  charge  is,  at  the 
option  of  the  creditor,  either 

(1)  That  portion  of  the  precomputed 
finance  charge  which  is  allocable  to  all 
unexpired  payment  periods  as  originally 
scheduled,  or  if  deferred,  as  deferred.  A 
payTnent  period  shall  be  deemed 


unexpired  if  prepayment  is  made  within 
15  days  after  the  payment  period's 
scheduled  due  date.  The  unearned 
precomputed  finance  charge  is  the  total 
of  that  which  would  have  been  earned 
for  each  such  period  had  the  loan  not 
been  precomputed,  by  applying  to 
unpaid  balances  of  principal,  according 
to  the  actuarial  method,  an  annual 
percentage  rate  based  on  those  charges 
which  are  considered  precomputed 
finance  charges  in  this  section,  assuming 
that  all  payments  were  made  as 
originally  scheduled,  or  as  deferred,  if 
deferred.  The  creditor,  at  its  option,  may 
round  this  annual  percentage  rate  to  the 
nearest  one-quarter  of  one  percent  or 

(2)  The  total  precomputed  finance 
charge  less  the  earned  precomputed 
finance  charge.  The  earned  precomputed 
finance  charge  shall  be  determined  by 
applying  an  annual  percentage  rate 
based  on  the  total  precomputed  finance 
charge  (as  that  term  is  defined  in  this 
section),  under  the  actuarial  method,  to 
the  unpaid  balance'  for  the  actual  time 
those  balances  were  unpaid  up  to  the 
date  of  prepayment  If  a  late  charge  or 
deferral  fee  has  been  collected,  it  shall 
be  treated  as  a  payment 

(d)  Prepayment  penalties.  A  debtor 
may  prepay  in  full  or  in  part  the  unpaid 
balance  of  the  loan  at  any  time  without 
penalty.  The  right  to  prepay  shall  be 
disclosed  in  the  loan  contract  in  type 
larger  than  that  used  for  the  body  of  the 
document. 

(e)  Balloon  payments — (1)  Federal 
savings  associations.  Federal  savings 
association  creditors  may  enter  into 
agreements  with  debtors  which  provide 
for  non-amortized  and  partially- 
amortized  loans  on  residential 
manufactured  homes,  and  such  loans 
shall  be  governed  by  the  provisions  of 
this  section  and  S  545.33(f]  of  this 
chapter. 

(2)  Other  creditors.  All  other  creditors 
may  enter  into  agreements  with  debtors 
which  provide  for  non-amortized  and 
partially-amortized  loans  on  residential 
manufactured  homes  to  the  extent 
authorized  by  applicable  Federal  or 
state  law  or  regulation. 

(f)  Late  charges.  (1)  No  late  charge 
may  be  assessed,  imposed,  or  collected 
unless  provided  for  by  written  contract 
between  the  creditor  and  debtor. 

(2)  To  the  extent  that  applicable  state 
law  does  not  provide  for  a  longer  period 
of  time,  no  late  charge  may  be  collected 
on  an  installment  which  is  paid  in  full 
on  or  before  the  15th  day  after  its 
scheduled  or  deferred  due  date  even 
though  an  earlier  maturing  installment 
or  a  late  charge  on  an  earlier  installment 
may  not  have  been  paid  in  full.  For 
purposes  of  assessing  late  charges, 


payments  received  are  deemed  to  be 
apphed  first  to  current  installment*. 

(3)  A  late  charge  may  be  imposed  only 
once  on  an  installment  however,  no 
such  charge  may  be  collected  for  a  late 
installment  which  has  been  deferred. 

(4)  To  the  extent  that  applicable  state 
law  does  not  provide  for  a  lower  charge 
or  longer  grace  period,  a  late  charge  on 
any  instalment  not  paid  in  full  on  or 
before  the  15th  day  after  its  scheduled 
or  deferred  due  date  may  not  exceed  the 
lesser  of  $5.00  or  five  percent  of  the 
unpaid  amount  of  the  installment 

(5)  If.  at  any  time  after  imposition  of  a 
late  charge,  the  lender  provides  the 
borrower  with  written  notice  regarding 
amoimts  claimed  to  be  due  but  unpaid, 
the  notice  shall  separately  state  the  total 
of  all  late  charges  claimed. 

(6)  Interest  after  the  final  scheduled 
maturity  date  may  not  exceed  the 
maximum  rate  otherwise  allowable 
under  State  law  for  such  contracts,  and 
if  such  interest  is  charged,  no  separate 
late  charge  may  be  made  on  the  final 
scheduled  installment 

(g)  Deferral  fees.  (1)  With  respect  to 
mobile  home  credit  transactions 
containing  precomputed  finance 
charges,  agreements  providing  for 
deferral  of  all  or  part  of  one  or  more 
installments  shall  be  in  writing,  signed 
by  the  parties,  and 

(i)  Provide,  to  the  extent  that 
applicable  state  law  does  not  provide 
for  a  lower  charge,  for  a  charge  not 
exceeding  one  percent  of  each 
installment  or  part  thereof  for  each 
month  from  the  date  when  such 
installment  was  due  to  the  date  when  it 
is  agreed  to  become  payable  and 
proportionately  for  a  part  of  each  month, 
coimting  each  day  as  l/30th  of  a  month: 

(ii)  Incorporate  by  reference  the 
transaction  to  which  the  deferral 
applied; 

(iii)  Disclose  each  installment  or  part 
thereof  in  the  amount  to  be  deferred,  the 
date  or  dates  originally  payable,  and  the 
date  or  dates  agreed  to  become  payable: 
and 

(iv)  Set  forth  the  fact  of  the  deferral 
charge,  the  dollar  amount  of  the  charge 
for  each  installment  to  be  deferred,  and 
the  total  dollar  amount  to  be  paid  by  the 
debtor  for  the  privilege  of  deferring 
payment 

(2)  No  term  of  a  writing  executed  by 
the  debtor  shall  constitute  authority  for 
a  creditor  unilaterally  to  grant  a  deferral 
with  respect  to  which  a  charge  is  to  be 
imposed  or  coUected. 

(3)  The  deferral  period  is  that  period 
of  time  in  wloch  no  payment  is  required 
or  made  by  reason  of  the  deferral 
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(4)  Payments  received  with  respect  to 
deferred  installments  shall  be  deemed  to 
•je  applied  first  to  deferred  installments. 

(5)  A  charge  may  not  be  collected  for 
the  deferral  of  an  installment  or  any  part 
thereof  if,  with  respect  to  that 
installment  a  refinancing  or 
consolidation  agreement  is  concluded 
by  the  parties,  or  a  late  charge  has  been 
imposed  or  collected,  unless  such  late 
charge  is  refunded  to  the  borrower  or 
credited  to  the  deferral  charge. 

(h)  Notice  before  repossession, 
foreclosure,  or  acceleration.  (1)  Except 
in  the  case  of  abandonment  or  other 
extreme  ciromistances,  no  action  to 
repossess  or  foreclose,  or  to  accelerate 
payment  of  the  entire  outstanding 
balance  of  the  obligation,  may  be  taken 
against  the  debtor  until  30  days  after  the 
creditor  sends  the  debtor  a  notice  of 
default  in  the  form  set  forth  in  paragraph 
(h)(2)  of  this  section.  Such  notice  shall 
be  sent  by  registered  or  certified  mail 
with  return  receipt  requested.  In  the 
case  of  default  on  payments,  the  sum 
stated  in  the  notice  may  only  include 
payments  in  default  and  applicable  late 
or  deferral  charges.  If  the  debtor  cures 
the  default  within  30  days  of  the 
postmark  of  the  notice  and  subsequently 
defaults  a  second  time,  the  creditor  shall 
again  give  notice  as  described  in  this 
paragraph  (h)(1).  The  debtor  is  not 
entitled  to  notice  of  default  more  than 
twice  in  any  one-year  period. 

(2)  The  notice  in  the  following  form 
shall  state  the  natxire  of  the  default,  the 
action  the  debtor  must  take  to  cure  the 
default  the  creditor's  intended  actions 
upon  failure  of  the  debtor  to  cure  the 
default  and  the  debtor's  right  to  redeem 
under  state  law. 

To: 

Date:  .  19 

Notice  of  Dsfault  and  Ri^t  to  Can  Dafmilt 

Name,  address,  and  telephone  number  of 
creditor 

Account  number.  If  any 

Brief  identification  of  credit  transaction 

You  are  now  In  default  on  this  credit 
transaction.  You  have  a  right  to  correct 
this  default  within  30  days  from  the 
postmarked  date  of  this  notice. 

If  you  correct  the  default,  you  may  continue 
writh  the  contract  as  though  you  did  not 
default.  Your  default  consists  of: 

Dnciibe  default  aOeged 

Cure  of  default  Within  30  days  from  Ae 
postmarked  date  of  tiiis  notice,  you  may 
cure  your  default  by  (de8crit)e  the  acts 
necessary  for  cure,  including,  if 
applicable,  the  amount  of  payment 
required,  including  itemiied  delinquency 
or  deferral  charges). 

Creditor's  rights:  If  you  do  not  correct  your 
default  in  the  time  allowed,  we  may 
exercise  our  rights  against  you  under  the 
law  by  (describe  action  creditor  intends 
to  take). 


If  you  have  any  questions,  write  (the 
creditor)  at  the  above  address  or  call 
(creditor's  designated  employee]  at 
(telephone  number)  between  the  hours  of 
and        on  (state  days  of  week). 

If  tiiis  default  was  caused  by  your  failure  to 
make  a  payment  or  payments,  and  you 
want  to  pay  by  mail,  please  send  a  check 
or  money  order  do  not  send  cash. 

9  590.100    Status  Of  Interprttatlons  toaiMd 
under  Put>nc  Law  96-181. 

The  Office  continues  to  adhere  to  the 
views  expressed  in  the  formal 
Interpretations  issued  under  the 
authority  of  section  105(c)  of  Pub.  L  96- 
161,  93  Stat  1233  (1979).  These 
interpretations,  which  relate  to  the 
temporary  preemption  of  state  interest 
ceilings  contained  in  Pub.  L  96-161,  may 
be  found  at  45  FR  2840  (Ian.  15, 1980);  45 
FR  6165  (Jan.  25, 1980);  45  FR  8000  (Feb. 
6, 1980);  45  FR  15921  (Mar.  12, 1980). 

S  590.101    Stat*  criminal  usury  statutes. 

(a)  Section  501  provides  that  "the 
provisions  of  the  constitution  or  laws  of 
any  state  expressly  limiting  the  rate  or 
amount  of  interest,  discount  points, 
finance  charges,  or  other  charges  shall 
not  apply  to  any"  federally-related  loan 
secured  by  a  first  Hen  on  residential  real 
property,  a  residential  manufactiu-ed 
home,  or  all  the  stock  allocated  to  a 
dwelling  imit  in  a  residential  housing 
cooperative.  12  U.S.C.  1735f-7  note 
(Supp.  rv  1980).  The  question  has  arisen 
as  to  whether  the  federal  statute 
preempts  a  state  law  which  deems  it  a 
criminal  offense  to  charge  interest  at  a 
rate  in  excess  of  that  specified  in  the 
state  law. 

(b)  In  the  Office's  view,  section  501 
preempts  all  state  laws  which  expressly 
limit  the  rate  or  amount  of  interest 
chargeable  on  a  federally-related 
residential  first  mortgage.  It  does  not 
matter  whether  the  statute  in  question 
imposes  criminal  or  civil  sanctions; 
section  501,  by  its  terms,  preempts  "any" 
state  law  which  imposes  a  ceiling  on 
interest  rates.  The  wording  of  the 
federal  statute  clearly  expresses  an 
intent  to  displace  all  direct  state  law 
restraints  on  interest.  Any  state  law  that 
conflicts  with  this  Congressional 
purpose  must  yield. 

PART  591— PREEMPTION  OF  STATE 
DUE-ON-SALE  LAWS 

Zmc* 

591.1  Authority,  purpose,  and  scope. 

691.2  Definitions. 

691.3  Loans  originated  by  Federal  savings 
associationa. 

591.4  Loans  originated  by  lenders  other  than 
Federal  savings  associations. 

591.5  Limitations  on  exercise  of  due-on-sole 
clauses. 

8913    Interpretations. 


Audwrity:  Sec.  5.  46  Stat.  132,  as  amended 
(12  U.S.C.  1464):  sec.  341.  96  Stat.  15C5,  as 
amended  (12  U.S.C.  1701)-3). 

9  591.1    AuttMrtty,  purposa,  and  scop*. 

(a)  Authority.  This  part  contains 
regulations  issued  under  section  5  of  the 
Home  Owners'  Loan  Act  of  1933,  as 
cunended,  and  under  section  341  of  the 
Gam-St  Germain  Depository  Institutions 
Act  of  1982,  Pub.  L  97-320,  96  Stat.  1469. 
1505-1507. 

(b)  Purpose  and  scope.  The  purpose  of 
this  permanent  preemption  of  state 
prohibitions  on  the  exercise  of  due-on- 
sale  clauses  by  all  lenders,  whether 
federally-  or  state-chartered,  is  to 
reaffirm  the  authority  of  Federal  savings 
associations  to  enforce  due-on-sale 
clauses,  and  to  confer  on  other  lenders 
generally  comparable  authority  with 
respect  to  the  exercise  of  such  clauses. 
This  part  applies  to  all  real  property 
loans,  and  all  lenders  making  such 
loans,  as  those  terms  are  defined  in 

9  591.2  of  this  part 

5S1.2    DaflnMon*. 

For  the  purposes  of  this  part  the 
following  definitions  apply: 

(a)  Assumed  includes  transfers  of  real 
property  subject  to  a  real  property  loan 
by  assumptions,  installment  land  sales 
contracts,  wraparound  loans,  contracts 
for  deed,  transfers  subject  to  the 
mortgage  or  similar  lien,  and  other  like 
tran8fer8."Completed  credit  appHcation" 
has  the  same  meaning  as  completed 
application  for  credit  as  provided  in 

9  202.2(f)  of  this  title. 

(b)  Due-on-sale  clause  means  a 
contract  provision  which  authorizes  the 
lender,  at  its  option,  to  declare 
immediately  due  and  payable  sums 
secured  by  the  lender's  security 
instrument  upon  a  sale  of  transfer  of  all 
or  any  part  of  the  real  property  securing 
the  loan  without  the  lender's  prior 
written  consent  For  purposes  of  this 
definition,  a  sale  or  transfer  means  the 
conveyance  of  real  property  of  any  right 
title  or  interest  therein,  whether  legal  or 
equitable,  whether  voluntary  or 
involuntary,  by  outright  sale,  deed, 
installment  sale  contract  land  contract, 
contract  for  deed.  leasehold  interest 
with  a  term  greater  than  three  years, 
lease-option  contract  or  any  other 
method  of  conveyance  of  real  property 
interests. 

(c)  Federal  savings  association  has 
the  same  meaning  as  provided  in 

9  541.11  of  this  chapter. 

(d)  Federal  credit  union  means  a 
credit  union  chartered  imder  the  Federal 
Credit  Union  Act 

(e)  Home  has  the  same  meaning  as 
provided  in  9  541.14  of  this  chapter. 


(f)  Savings  association  has  the  same 
meaning  as  provided  in  §  561.43  of  this 
chapter. 

(g)  Lender  means  a  person  or 
government  agency  making  a  real 
property  loan,  including  without 
limitation,  individuals.  Federal  savings 
associations.  8tate<:hartered  savings 
associations,  national  banks,  state- 
chartered  banks  and  state-chartered 
mutual  savings  banks,  Federal  credit 
unions,  state-chartered  credit  unions, 
mortgage  banks,  insurance  companies 
and  finance  companies  which  make  real 
property  loans,  manufactured-home 
retailers  who  extend  credit  agencies  of 
the  Federal  government  any  lender 
approved  by  the  Secretary  of  Housing 
and  Urban  Development  for 
participation  in  any  mortgage  insurance 
program  under  the  National  Housing 
Act  and  any  assignee  or  transferee,  in 
whole  or  part  of  any  such  persons  or 
agencies. 

(h)  Loan  secured  by  a  lien  on  real 
property  means  a  loan  on  the  security  of 
any  instrument  (whether  a  mortgage, 
deed  or  trust  or  land  contract)  which 
makes  the  interest  in  real  property 
(whether  in  fee,  or  in  a  leasehold  or 
subleasehold)  specific  security  for  the 
payment  of  the  obligation  secured  by  the 
insthmient 

(i)  Loan  secured  by  a  lien  on  stock  in 
a  residential  cooperative  housing 
corporation  means  a  loan  on  the 
security  of: 

(1)  A  security  interest  in  stock  or  a 
membership  certificate  issued  to  a 
tenant  stockholder  or  resident  member 
by  a  cooperative  housing  organization; 
and 

(2)  An  assignment  of  the  borrower's 
interest  in  the  proprietary  lease  or 
occupancy  agreement  issued  by  such 
organization. 

(j)  Loan  secured  by  a  lien  on  a 
residential  manufactured  home,  whether 
real  or  personal  property,  means  a  loan 
made  pursuant  to  an  agreement  by 
which  the  party  extending  the  credit 
acquires  a  security  Interest  in  the 
residential  manufactured  home. 

(k)  Loan  originated  by  a  Federal 
savings  association  or  other  lender 
means  any  loan  for  which  the  lender 
makes  the  first  advance  of  credit 
thereunder,  provided.  That  such  lender 
then  held  a  beneficial  interest  in  the 
loan,  whether  as  to  the  whole  loan  or  a 
portion  thereof,  and  whether  or  not  the 
loan  is  later  held  by  or  transferred  to 
another  lender. 

(1)  Real  property  loan  means  any  loan, 
mortgage,  advance  ot  credit  sale 
secured  by  a  Uen  on  real  property,  the 
stock  or  membership  certificate 
allocated  to  a  dwelling  unit  in  a 
cooperative  bousing  corporation,  or  • 


residential  manufactured  home,  whether 
real  or  personal  property. 

(m)  Residential  manufactured  home 
has  the  same  meaning  as  provided  in 
9  590.2(g)  of  this  subchapter. 

(n)  Reverse  mortgage  means  an 
instrument  providing  periodic  payments 
to  homeowners  based  on  accumulated 
equity,  whether  the  payments  are  made 
directly  by  the  lender,  through  purchase 
of  an  aimuity  through  an  insurance 
company  or  in  any  other  manner.  The 
loan  may  be  due  either  upon  a  specific 
date  or  when  a  specified  event  occurs, 
such  as  the  sale  of  the  property  or  death 
of  the  borrower. 

(o)  State  means  the  several  states, 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  Trust  Territory  of  the  Pacific 
Islands,  the  Northern  Mariana  Islands, 
the  Virgin  Islands,  and  American 
Samoa. 

(p)(l)  A  window-period  loan  means  a 
real  property  loan,  not  originated  by  a 
Federal  savings  association,  which  was 
made  or  assumed  during  a  window- 
period  created  by  state  law  and  subject 
to  that  law,  which  loan  was  recorded,  at 
the  time  of  origination  or  assumption, 
before  October  15, 1982,  or  within  60 
days  thereafter  (December  14. 1982). 

(2)  The  window-period  begins  on: 

(i)  The  date  a  state  adopted  a  law  (by 
means  of  a  constitutional  provision  or 
statute)  prohibiting  the  unrestricted 
exercise  of  due-on-sale  clauses  upon 
outright  transfers  of  property  securing 
loans  subject  to  the  state  law  creating 
the  window-period,  or  the  effective  date 
of  a  constitutional  or  statutory  provision 
so  adopted,  whichever  is  later,  or 

(ii)  The  date  on  which  the  highest 
court  of  the  state  rendered  a  decision 
prohibiting  such  unrestricted  exercise 
(or  if  the  highest  court  has  not  so 
decided,  the  date  on  which  the  next 
highest  appellate  court  rendered  a 
decision  resulting  in  a  final  judgment 
which  appUes  statewide),  and  ends  on 
the  earlier  of  the  date  such  state  law 
prohibition  terminated  under  state  law 
or  October  15, 1982. 

(3)  Categories  of  state  law  which 
create  window-periods  by  prohibiting 
the  unrestricted  exercise  of  due-on-sale 
clauses  upon  outright  transfers  of 
property  securing  loans  subject  to  such 
state  law  restrictions  include  laws  or 
judicial  decisions  which  permit  the 
lender  to  exercise  its  option  under  a 
due-on-sale  clause  oidy  where: 

(i)  The  lender's  security  interest  or  the 
likelihood  of  repayment  is  impaired;  or 

(ii)  The  lender  is  required  to  accept  an 
assumption  of  the  existing  loan  without 
an  interest-rate  change  or  with  an 
interest-rate  change  below  the  market 
interest  rate  currently  being  offered  by 
the  lender  on  simiiat  loans  secured  by 


similar  property  at  the  time  of  the 
transfer. 

9  591.3    Loans  Originated  by  Fedsnl 
savings  association*. 

(a)  With  regard  to  any  real  property 
loan  originated  or  to  be  originated  by  a 
Federal  savings  association,  as  a  matter 
of  contract  between  it  and  the  bonower, 
a  Federal  savings  association  continues 
to  have  the  power  to  include  a  due-on- 
sale  clause  in  its  loan  instrument 

(b)  Except  as  otherwise  provided  in 
9  591.5  of  this  part  with  respect  to  any 
such  loan  made  on  the  security  of  a 
home  occupied  or  to  be  occupied  by  the 
borrower,  exercise  by  any  lender  of  a 
due-on-sale  clause  in  a  loan  originated 
by  a  Federal  savings  association  shall 
be  exclusively  governed  by  the  terms  of 
the  loan  contract  and  all  rights  and 
remedies  of  the  lender  and  borrower 
shall  at  all  times  be  fixed  and  governed 
by  that  contract 

9591.4    Loan*  originated  by  l*nd*rs  ottMT 
thsn  F*d*ral  savings  associations. 

(a)  With  regard  to  any  real  property 
loan  originated  by  a  lender  other  than  a 
Federal  savings  association,  as  a  matter 
of  contract  between  it  and  the  borrower, 
the  lender  has  the  power  to  include  a 
due  on  sale  clause  in  its  loan  instrumenL 

(b)  Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section  and  9  59U 
of  this  pMul  the  exercise  of  due-on-sale 
clauses  in  loans  originated  by  lenders 
other  than  Federal  savings  associations 
shall  be  governed  exclusively  by  the 
terms  of  the  loan  contract  and  all  rights 
and  remedies  of  the  lender  and  the 
borrower  shall  be  fixed  and  governed  by 
that  contract 

(c)(1)  In  the  case  of  a  window-period 
loan,  the  provisions  of  paragraph  (b)  of 
this  section  shall  apply  only  in  the  case 
of  a  sale  or  transfer  of  the  property 
subject  to  the  real  property  loan  and 
only  if  such  sale  or  transfer  occurs  on  or 
after  October  15, 1985:  Provided.  That 

(i)  With  respect  to  real  property  loans 
originated  in  a  state  by  lenders  other 
than  national  banks.  Federal  savings 
associations,  and  Federal  credit  unions, 
a  state  may  otherwise  regulate  such 
contracts  by  state  law  enacted  prior  to 
October  16, 1985,  in  which  case 
paragraph  (b)  of  this  section  shall  apply 
only  if  such  state  law  so  provides;  and 

(ii)  With  respect  to  real  property  loans 
originated  by  national  banlu  and 
Federal  credit  unions,  the  Comptroller  of 
the  Currency  or  the  National  Credit 
Union  Administration  Board. 
respectively,  may  otherwise  regulate 
sudi  contracts  by  regulations 
promulgated  prior  to  October  16, 1985.  in 
which  case  paragraph  (b)  of  this  section 
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•hall  apply  only  if  such  regulation  so 
provides. 

(2)  A  lender  may  not  exercise  its 
options  pursuant  to  a  due-on-sale  clause 
contained  in  a  window-period  loan  in 
the  case  of  a  sale  or  transfer  of  property 
sectiring  such  loan  where  the  sale  or 
transfer  occurred  prior  to  October  15, 
1962. 

(d)(1)  Prior  to  the  sale  or  transfer  of 
property  securing  a  window-period  loan 
subject  to  the  provisions  of  paragraph 
(c)  of  this  section. 

(i)  Any  lender  in  the  business  of 
making  real  property  loans  may  require 
any  successor  or  transferee  of  the 
borrower  to  supply  credt  information 
customarily  required  by  the  lender  in 
connection  with  credit  applications,  to 
complete  its  customary  credit 
application,  and  to  meet  customary 
credit  standards  applied  by  such  lender, 
at  the  date  of  sale  or  transfer,  to  the 
lender's  similar  loans  secured  by  similar 
property. 

(ii)  Any  lender  not  in  the  business  of 
making  loans  may  require  any  successor 
or  transferee  of  the  borrower  to  meet 
credit  standards  customarily  appUed  by 
other  similarly  situated  lenders  or 
sellers  in  the  geographic  market  within 
which  the  transaction  occurs,  for  similar 
loans  secured  by  similar  property,  prior 
to  the  lender's  consent  to  the  transfer. 

(2)  The  lender  may  exercise  a  due-on- 
sale  clause  in  a  window-period  loan  if: 

(i)  The  successor  or  transferee  of  the 
borrower  fails  to  meet  the  lender's  credit 
standards  as  set  forth  in  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)  of  this  section;  or 

(ii)  Upon  transfer  of  the  security 
property  and  not  later  than  fifteen  days 
after  written  request  by  the  lender,  the 
successor  or  transferee  of  the  borrower 
fails  to  provide  information  requested 
by  the  lender  pursuant  to  paragraph 
(d)(l)(i)  or  (d)(l)(ii)  of  this  section,  to 
determine  whether  such  successor  or 
transferee  of  the  borrower  meets  the 
lender's  customary  credit  standards. 

(3)  The  lender  shall,  within  thirty  days 
of  receipt  of  a  completed  credit 
application  and  any  other  related 
information  provided  by  the  successor 
or  transferee  of  the  borrower,  determine 
whether  such  successor  or  transferee 
meets  the  customary  credit  standards  of 
the  lender  and  provide  written  notice  to 
the  successor  or  transferee  of  its 
decision,  and  the  reasons  in  the  event  of 
a  disapproval.  Failure  of  the  lender  to 
provide  such  notice  shall  preclude  the 
lender  from  exercise  of  its  due-on-sale 
clause  )ipon  the  sale  or  transfer  of  the 
property  securing  the  loan. 

(4)  The  lender's  right  to  exercise  a 
due-on-sale  clause  pursuant  to  this 
paragraph  (d)(4)  is  in  addition  to  any 
other  rights  afforded  the  lender  by  state 


law  regulating  window-period  loans 
with  regard  to  the  exercise  of  due-on- 
sale  clauses  and  loan  assumptions. 

(591.5    UmltatkNi  on  MtrdM  Of  ChM-on- 
Mtodausos. 

(a)  General.  Except  as  provided  in 
§S  591.4  (c)  and  (d)(4)  of  this  part  due- 
on-sale  practices  of  Federal  savings 
associations  and  other  lenders  shall  be 
governed  exclusively  by  the  Office's 
regulations,  in  preemption  of  and 
without  regard  to  any  limitations 
imposed  by  state  law  on  either  their 
inclusion  or  exercise  including,  without 
limitation,  state  law  prohibitions  against 
restraints  on  alienation,  prohibitions 
against  penalties  and  forfeitures, 
equitable  restrictions  and  state  law 
dealing  with  equitable  transfers. 

(b)  Specific  limitations.  With  respect 
to  iuiy  loan  on  the  security  of  a  home 
occupied  or  to  be  occupied  by  the 
borrower, 

(1)  A  lender  shall  not  (except  with 
regard  to  a  reverse  mortgage)  exercise 
its  option  piu^uant  to  a  due-on-sale 
clause  upon: 

(i)  The  creation  of  a  Uen  or  other 
encumbrance  subordinate  to  the  lender's 
security  instnmient  which  does  not 
relate  to  a  transfer  of  rights  of 
occupancy  in  the  property:  Provided, 
That  such  Uen  or  encimibrance  is  not 
created  pursuant  to  a  contract  for  deed: 

(ii)  The  creation  of  a  purchase-money 
security  interest  for  household 
appUances; 

(iii)  A  transfer  by  devise,  descent,  or 
operation  of  law  on  the  death  of  a  joint 
tenant  or  tenant  by  the  entirety; 

(iv)  The  granting  of  a  leasehold 
interest  which  has  a  term  of  three  years 
or  less  and  which  does  not  contain  an 
option  to  purchase  (that  is,  either  a  lease 
of  more  than  three  years  or  a  lease  with 
an  option  to  purchase  will  allow  the 
exercise  of  a  due-on-sale  clause); 

(v)  A  transfer,  in  which  the  transferee 
is  a  person  who  occupies  or  will  occupy 
the  property,  which  is: 

(A)  A  transfer  to  a  relative  resulting 
from  the  death  of  the  borrower 

(B)  A  transfer  where  the  spouse  or 
child(ren)  becomes  an  owner  of  the 
property;  or 

(C)  A  transfer  resulting  from  a  decree 
of  dissolution  of  marriage,  legal 
separation  agreement  or  from  an 
incidental  property  settlement 
agreement  by  which  the  spouse  becomes 
an  owner  of  the  property;  or 

(vi)  A  transfer  into  an  inter  vivos  trust 
in  which  the  borrower  is  and  remains 
the  beneficiary  and  occupant  of  the 
property,  unless,  as  a  condition 
precedent  to  such  transfer,  the  borrower 
refuses  to  provide  the  lender  with 
reasonable  means  acceptable  to  the 


lender  by  which  the  lender  will  be 
assured  of  timely  notice  of  any 
subsequent  transfer  of  the  beneficial 
interest  or  change  in  occupancy. 

(2)  A  lender  shall  not  impose  a 
prepayment  penalty  or  equivalent  fee 
when  the  lender  or  party  acting  on 
behalf  of  the  lender 

(i)  Declares  by  written  notice  that  the 
loan  is  due  pursuant  to  a  due-on-sale 
clause  or 

(ii)  Commences  a  judicial  or 
nonjudicial  foreclosure  proceeding  to 
enforce  a  due-on-sale  clause  or  to  seek 
payment  in  full  as  a  result  of  invoking 
such  clause. 

(3)  A  lender  shall  not  impose  a 
prepayment  penalty  or  equivalent  fee 
when  the  lender  or  party  acting  on 
behalf  of  the  lender  fails  to  approve 
within  30  days  the  completed  credit 
application  of  a  qualified  transferee  of 
the  security  property  to  assiune  the  loan 
in  accordance  with  the  terms  of  the 
loan,  and  thereafter  the  borrower 
transfers  the  security  property  to  such 
transferee  and  prepays  the  loan  in  full 
within  120  days  after  receipt  by  the 
lender  of  the  completed  credit 
application.  For  purposes  of  this 
paragraph  (b)(3),  a  qualified  transferee 
is  a  person  who  qualifies  for  the  loan 
under  the  lender's  applicable 
underwriting  standards  and  who 
occupies  or  will  occupy  the  security 
property. 

(4)  A  lender  waives  its  option  to 
exercise  a  due-on-sale  clause  as  to  a 
specific  transfer  if,  before  the  transfer, 
the  lender  and  the  existing  borrower's 
prospective  successor  in  interest  agree 
in  writing  that  the  successor  in  interest 
will  be  obligated  under  the  terms  of  the 
loan  and  that  interest  on  sums  secured 
by  the  lender's  security  interest  will  be 
payable  at  a  rate  the  lender  shall 
request.  Upon  such  agreement  and 
resultant  waiver,  a  lender  shall  release 
the  existing  borrower  from  all 
obligations  under  the  loan  instruments, 
and  the  lender  is  deemed  to  have  made 
a  new  loan  to  the  existing  borrower's 
successor  in  interest.  The  waiver  and 
release  apply  to  all  loans  secured  by 
homes  occupied  by  borrowers  made  by 
a  Federal  savings  association  after  July 
31, 1976,  and  to  all  loans  secured  by 
homes  occupied  by  borrowers  made  by 
other  lenders  after  the  effective  date  of 
this  regulation. 

(5)  Nothing  in  paragraph  (b)(l]  of  this 
section  shall  be  construed  to  restrict  a 
lender's  right  to  enforce  a  due-on-sale 
clause  upon  the  subsequent  occurrence 
of  any  event  which  disqualifies  a 
transfer  for  a  previously-appUcable 
exception  under  that  paragraph  (b)(1). 
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(c)  Policy  considerations.  Paragraph 
(b)  of  diis  section  does  not  prohibit  a 
lender  from  requiring,  as  a  condition  to 
an  assumption,  continued  maintenance 
of  mortgage  insurance  by  the  existing 
borrower's  successor  in  interest 
whether  by  endorsement  of  the  existing 
pohcy  or  by  entrance  into  a  new 
contract  of  insurance. 
1591.6    Interpretations. 

The  Office  periodically  will  publish 
Interpretations  under  section  341  of  the 
Gara-St  Germain  Depository  Institutions 
Act  of  1982,  Pub.  L  97-320,  96  Stat.  1469. 
1505-1507,  in  the  Federal  Register  in 
response  to  written  requests  sent  to  the 
Secretary.  Office  of  Thrift  Supervision, 
1700  G  Street  NW.,  Washington,  DC 
20552. 

By  the  Office  of  Thrift  Supervision. 
M.  Danny  Wait 
Director 

[FR  Doc.  89-26716  Filed  ll-29-«9;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  435 

(Docket  No.  CAS-RM-79-112-C] 

Energy  Conservation  Voluntary 
Performance  Standards  for  New 
Commercial  and  Multi-Family  High  Rise 
Residential  Buildings;  Mandatory  for 
New  Federal  Buildings 

AOENCY:  U.S.  Department  of  Energy. 

ACnON:  Preliminary  Statement  of 
Reasons  for  Adoption  of  Standby  Loss 
Criteria. 

summary:  Pursuant  to  the  October  6, 
1989,  Memorandum  and  Order  of  the 
United  States  District  Court  for  the 
District  of  Columbia  in  Civil  Action  No. 
89-1315.  Gas  Appliance  Manufacturers 
Association,  Inc.,  et  al.,  v.  Secretary  of 
Energy,  the  Department  of  Energy  (DOE) 
hereby  complies  with  the  Memorandum 
and  Order  by  publishing  a  "Statement  of 
Reasons  for  Adoption  of  Standby  Loss 
Criteria."  See  Interim  Rule  published  at 
54  FR  4537.  January  30, 1989.  The  court 
remanded  10  CFR  435.109,  section  9.3.2 
(hereafter  referred  to  as  section  9.3.2) 
and  portions  of  Table  9.3-1  within  that 
section  dealing  with  "Minimum 
Performance  (Loss)"  for  electric,  gas  and 
oil  storage  water  heaters  pending 
reconsideration  of  those  provisions  on 
remand  in  a  manner  consistent  with  the 
court's  opinion.  In  that  regard,  the  court 
directed  as  follows:  (1)  That  DOE 
provide  a  statement  of  reasons  for 
adoption  of  standby  loss  criteria,  with 
attention  to  the  relevant  statutory 
requirements,  including  those  dealing 
with  practicability,  cost-benefit 
analysis,  and  impact  on  affected  groups: 
(2)  that  DOE  place  in  the  public 
rulemaking  record  all  the  materials  on 
which  it  now  reUes  in  determining  the 
storage  water  heater  criteria  it  adopts 
on  remand;  (3)  that  DOE  publish  its 
statement  of  reasons  for  adoption  of 
standby  loss  criteria  in  the  Federal 
Register  by  November  30, 1989;  (4)  that 
DOE  make  the  materials  upon  which  it 
relies  available  by  November  30, 1989; 
(5)  that  DOE  invite  all  interested 
participants  to  comment  by  January  15, 
1990;  (6)  that  plaintiffs  file  their  response 
or  responses  with  DOE  by  January  15. 
1990;  and  (7)  that  DOE  publish  by 
February  15. 199a  in  the  Federal 
Register  a  statement  responding  to 
plaintiffs'  critique  and  any  others,  again 
with  reference  to  the  statutory 
requirements  and  announcing 
appropriate  standby  loss  criteria.  (See 


pages  11-12  of  Memorandum  and  Page  1 
of  Order,  dated  October  6, 1989.) 

Until  this  process  has  been  completed, 
DOE  is  enjoined  from  taking  any  public 
action  to  enforce  the  requirements  of 
section  9-3.2  and  the  relevant  portion  of 
Table  9.3-1.  The  injunction  extends  only 
to  section  9.3.2  and  the  portions  of  Table 
9.3-1  dealing  with  "Minimum 
Performance  (Loss)"  for  electric,  gas  and 
oil  storage  water  heaters,  and  not  to  any 
other  provision  of  the  Interim  Rule. 

DATES:  Written  comments  in  response  to 
the  "Statement  of  Reasons  for  Adoption 
of  Standby  Loss  Criteria"  must  be 
received  by  DOE  by  January  15, 1990. 

ADDRESSES:  All  written  comments  (7 
copies)  are  to  be  submitted  to:  Office  of 
Conservation  and  Renewable  Energy, 
Hearings  and  Dockets.  U.S.  Department 
of  Energy,  Docket  Number  CAS-RM-7»- 
112-C,  1000  Independence  Avenue,  SW.. 
Room  6B-025,  Washington.  DC  20585, 
(202)  586-9320. 

Copies  of  the  written  public  comments 
received  may  be  viewed  and/er 
obtained  from  the  DOE  Freedom  of 
Information  Reading  Room,  Room  lE- 
190. 1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  588-6020, 
9:00  a.ra.-4:00  p.m..  Monday-Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  J.  Boulin,  Architectural  and 
Engineering  Systems,  CE-131,  U.S. 
Department  of  Energy,  Room  5E-080. 
1000  Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-9444. 

Peter  A.  Greenlee.  Esq.,  Office  of 
General  Counsel.  GC-12.  U.S. 
Department  of  Energy,  Room  6A-141, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  the  Memorandum  and 
Order  of  the  Court.  DOE. 

1.  Is  hereby  providing  a  statement  of 
reasons  for  adoption  of  standby  loss 
criteria,  with  attention  to  the  relevant 
statutory  requirements,  including  those 
dealing  with  practicability,  cost-benefit 
analysis,  and  impact  on  affected  groups; 

2.  Is  placing  in  the  public  rulemaking 
record  all  of  the  materials  on  which  it 
now  relies  in  determining  the  storage 
water  heater  criteria  it  adopts  on 
remand; 

3.  Is  inviting  all  interested  participants 
to  comment  by  January  15, 1990;  and 

4.  Shall  publish  by  February  IS,  igoa 
in  the  Federal  Register  a  statement 
responding  to  plaintiffs'  critique  and  any 
others,  again  with  reference  to  the 
statutory  requirements  and  announcing 
appropriate  standby  loss  criteria. 


L  Historical  Background 

A.  Events  Prior  to  October  8,  1989 

The  Energy  Conservation  Standards 
For  New  Buildings  Act  of  1976,  as 
amended  (hereafter  "the  Act"),  required 
the  Secretary  of  Energy  to  develop  and 
promulgate  performance  standards  to 
improve  the  energy  efficiency  for  all 
new  buildings  in  the  United  States. 

On  November  28, 1979,  DOE  published 
proposed  performance  standards  in  the 
Federal  Register,  44  FR  68120.  At  the 
time  the  proposed  Building  Energy 
Performance  Standards  (HEPS)  were 
published,  over  forty  States  had  already 
adopted  energy  conservation  standards, 
developed  by  the  American  Society  of 
Heating.  Refrigerating,  and  Air 
Conditioning  Engineers,  Inc.  (ASHRAE), 
as  their  mandatory  energy  conservation 
standard  for  new  building  design,  and 
many  local  governments  had 
incorporated  them  by  reference  into 
their  building  codes.  ASHRAE  Standard 
90-1975  entitled  Energy  Conservation  in 
New  Building  Design  and  the  version 
revised  in  1980  and  known  as  ANSI/ 
ASHRAE/IES  Standard  90A-1980  is  a 
component  performance  standard  that 
identifies  minimum  performance  criteria 
for  the  major  components  of  a  building, 
i.e.  envelope,  heating,  ventilation  and  air 
conditioning  and  lighting  systems.  HEPS 
represented  a  radical  departure  from  the 
standard  practice  of  the  building 
community  in  that  it  required  a  "whole 
building"  approach  rather  than  a 
building  component  simulation  analysis. 

The  Federal  Register  notice  generated 
over  1,800  technical  and  substantive 
conunents  regarding  the  proposed 
performance  standards.  DOE  was  urged 
to  work  more  closely  with  the  building 
industry  in  the  development  of 
standards  and  to  consider  using  ANSI/ 
ASHRAE/IES  Standard  90-1980,  a 
building  industry  consensus  standard. 

On  October  8, 1980,  Congress 
amended  the  Act  requiring  that  DOE 
promulgate  interim  standards  by  August 
1, 1981.  Congress  modified  the  interim 
standards  so  that  they  would  only  apply 
to  new  federal  buildings. 

On  August  13, 1981,  Congress  again 
amended  the  Act  in  order  to  create  the 
term  "voluntary  performance 
standards",  eliminate  the  possibility  of 
statutory  sanctions  for  noncompliance, 
and  add  a  provision  that,  except  for 
federal  buildings,  voluntary  standards 
would  be  developed  solely  as  guidelines 
to  provide  technical  assistance  for  the 
design  cuid  construction  of  energy 
efficient  buildings. 

The  various  legislative  amendments  to 
the  1970  Act  have  required  DOE  to  make 
fundamental  changes  in  the  compliance 


aspects  of  the  commercial  building 
standards.  Specifically,  while  DOE 
retained  the  responsibility  to  develop 
performance  standards  which  would 
achieve  the  maximum  practicable 
improvements  in  energy  efficiency,  these 
standards  would  become  mandatory 
design  requirements  for  the  federal 
sector  but  would  serve  only  as 
guidelines  for  the  design  of  non-federal 
buildings. 

In  response  to  numerous  comments, 
alternatives  to  the  whole  building 
performance  approach  were  included  in 
the  form  of  prescriptive  and  component 
performance  comphance  paths.  In 
response  to  numerous  comments,  it  was 
decided  to  seek  a  broader  spectrum  of 
building  industry  input  in  the 
development  of  the  standards. 

In  1981-84,  DOE  developed  improved 
design  standards  and  guidelines  utilizing 
the  ANSI/ ASHRAE/IES  Standard  90A- 
1980  as  the  baseline  standard.  This  was 
done  in  conjunction  with  the  ASHRAE 
Special  Projects  Committee  41  (SP  41) 
and  supported  by  detailed  engineering 
and  economic  analysis  conducted  by 
research  and  practicing  architects  and 
engineers.  A  Project  Plan  for  the 
Development  of  Recommendations  to 
upgrade  ANSI /ASHRAE/IES  Standard 
90A-1980  including  the  DOE's  draft 
modification  to  the 

By  October  1983,  DOE  finalized  its 
Recommendations  for  Energy 
Conservation  Standards  and  Guidelines 
for  New  Commercial  Buildings,  which 
consisted  of  four  volumes  of  forty 
separate  technical  documents. 

On  January  26, 19S4,  DOE  published  a 
Notice  of  Inquiry  to  enumerate  the  goals 
of  the  agency  and  solicit  public 
comment  on  the  aforementioned  1983 
Recommendations.  49  FR  3243,  3248 
(January  26, 1984). 

On  April  25, 1984,  the  Gas  Appliance 
Manufacturers  Association,  Inc. 
(GAMA)  submitted  timely  comments  on 
DOE's  Notice  of  Inquiry.  DOE  and 
support  staff  at  DOE's  Pacific  Northwest 
Laboratory,  and  ASHRAE  SP41. 
received  GAMA's  comments  noting 
GAMA's  identification  of 
inconsistencies  with  the  ASHRAE  90A- 
1980  standard. 

Subsequent  to  completion  of  the 
research  findings,  as  published  in  the 
Federal  Register  on  January  26, 1984. 
DOE,  ASHRAE  and  the  Illuminating 
Engineering  Society  of  North  America 
(lES)  shared  expertise  and  research 
results  in  order  to  continue  development 
of  the  most  effective  standards.  In 
particular  DOE  worked  very  closely 
with  the  then  newly  formed  ASHRAE 
Standing  Standards  Project  Committee 
(SSPC  90R).  and  DOE  Personnel  and 
laboratory  support  staff  regularly 

II 


participated  in  SSPC  90R  meetings  since 
the  committee  was  formed  in  1984. 
GAf*IA  also  attended  many  of  those 
meetings  and  participated  in  discussions 
with  conunittee  members  regarding  the 
rationale  that  the  committee  used  in 
developing  its  own  water  heating 
criteria.  The  SSPC  90R  water  heating 
criteria  were  eventually  incorporated  by 
DOE  in  the  promulgation  of  its  Interim 
Rule  and  subsequently  became  the 
subject  of  Civil  Action  No.  89-1315 
discussed  above. 

Over  a  three  year  period.  SSPC  9CR 
prepared  three  drafts  of  their  Standard 
90.1P.  These  drafts,  dated  1985, 1986. 
and  1987  were  open  to  public  comment 
ASHRAE  shared  comments  on  the 
public  review  drafts  with  DOE.  as  well 
as  its  response  to  such  comments. 

During  this  extensive  research  and 
development  process.  SSPC  90R.  with 
DOE  encouragement  formed  an  ad  hoc 
working  committee  of  subcommittee 
members,  equipment  trade  associations 
(including  GAMA),  and  manufacturers 
to  obtain  information  and  to  better 
categorize  and  evaluate  equipment 
criteria  proposed  by  SP  41.  Information 
was  sought  on  proper  categorization  of 
products  and  desired  table  formats; 
industry  statistics — especially  shipment- 
weighted  efficiency  and  product 
efficiency  availability;  recommended 
levels  for  minimum  efficiency 
requirements;  and  recommended 
approaches  and  appropriate  minimum 
efficiency  levels  for  part-load.  SSPC  90R 
and  DOE  relied  on  information  from 
DOE  and  other  research  studies, 
analyses  of  progress  in  residential  water 
heaters,  work  by  state  energy 
commissions,  and  professional  expertise 
to  set  criteria  for  service  water  heaters. 
The  reference  information  which  was 
influential  in  the  evolution  and 
development  of  ASHRAE's  and  DOE's 
standards  for  storage  water  heater 
standby  loss  consisted  of  the  following: 

Arthur  D.  Little  Inc.  1982.  Consumer 
Products  Efficiency  Standards  Engineering 
Analysis  Document  E)OE/CE-0030,  prepared 
for  the  U.S.  Department  of  Energy. 
Washington,  DC 

USDOE.  1983.  Supplement  to:  March  1932 
Consumer  Products  Efficiency  Standards 
Engineering  Analysis  and  Economic  Analysis 
Documents.  DOE/CE-0045.  U.S.  Department 
of  Energy,  Washington.  DC 

Harris.  J.E.  1984.  Test  Results  and  A 
Recommended  Test  Procedure  for  Heat 
Traps.  NBSIR  84-2851,  prepared  by  the 
National  Bureau  of  Standards  for  the  U.S. 
Department  of  Elncrgy.  Washington,  DC 

Demetri,  EJ*.,  M.P.  Sespaniak,  and  J. 
Cerstmann.  1984.  High-Efficiency 
Commercial  Water  Heater  Development 
GRl-84/0188.  prepared  by  Advanced 
Mechanical  Technology.  Inc.  for  the  Gas 
Research  Institute.  Chicago.  IL 


Palla.  R.L  1979.  Evaluation  of  Energy- 
Conserving  Modifications  for  Water  Heoten. 
NBSIR  79-1783.  Final  Report  National  Bureau 
of  Standards.  Washingtoa  DC 

Vasilakis.  AD..  J.F.  Peraron,  and  J. 
Cerstmann.  1980.  Research  and  Development 
of  a  High  Efficiency  Gas-Fired  Water  Heater. 
Volume  1,  Final  Report  Summary.  ORNL/ 
Sub-7381/l:  and  Volume  2,  Concept  and 
Market  Evaluatioa  ORNL/Sub- 7381/2. 
Prepared  for  Oak  Ridge  National  Latwratory. 
Advanced  Mechanical  Technology,  inc.^ 
Newton.  MA. 

The  resultant  criteria  were  different  in 
form  and  more  stringent  than  the 
recommendations  in  the  Notice  of 
Inquiry,  to  reflect  advances  in  test 
procedures  and  water  heater  appliance 
standards.  More  importantly  they 
accomplished  the  purpose  of  the  Act 
DOE  reviewed  the  SSPC  90R 
modifications,  including  the  criteria  for 
water  heaters,  and  determined  to 
incorporate  the  changes  into  its 
standards  for  the  design  of  new  federal 
buildings. 

On  May  a  1987.  DOE  published  its 
Notice  of  Proposed  Interim  Rule  and 
Public  Hearings  and  Finding  of  No 
Significant  Impact  for  Energy 
Conservation  Voluntary  Performance 
Standards  for  New  Commercial  and 
Multi-Family  High  Rise  Residential 
Buildings. 

The  research  employed  to  develop  the 
proposed  interim  standards  consisted  of 
five  major  elements  performed 
sequentially  but  with  considerable 
overlap.  They  were:  (1)  Evaluations  of 
ASHRAE  90A-1980  and  the 
identification  of  its  problem  areas;  (2) 
some  additional  research  to  develop 
improvements;  (3)  testing  for  energy 
conservation  and  economic 
effectiveness.  (4)  the  formulation  of  a 
Draft  Standard  that  would  provide  the 
basis  for  proposed  interim  standards  for 
federal  use  conmirrent  with  promoting 
its  voluntary  use  in  the  private  sector, 
and  (5)  extensive  analysis  of  provisions 
of  the  draft  standard  followed  by 
additional  research  in  key  areas  such  as 
envelopes  and  lighting.  The  initial 
research  was  performed  on  a 
component-by-component  basis.  Later 
on  in  the  project  however,  all  the 
component  results  v/ere  integrated  ana 
evaluated  to  determine  the  overall 
building  effects. 

In  addition  to  accepting  written  public 
comments  on  the  Proposed  Interim  Role, 
DOE  scheduled  three  public  hearings  in 
New  Orleans,  San  Francisco  and 
Washington  in  order  to  provide  an 
additional  forum  for  public  comment 
On  June  11, 1967,  at  the  public  hearing 
held  in  Washington.  DC  a  senior  official 
of  GAMA  addressed  this  public  hearing 
and  reiterated  GAMA's  concerns,  as 
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previously  expressed  to  ASHRAE,  over 
the  proposed  water  heater  standards. 

On  July  27. 1987,  GAMA  submitted 
written  comments  to  DOE's  proposed 
energy  conservation  standards  for  new 
commercial  and  multi-family  high  rise 
residential  buildings,  GAMA  again 
asserted  that  the  proposed  standby  loss 
requirements  for  conunercial  water 
heaters  were  unreasonable.  All  public 
comments,  including  those  by  GAMA, 
were  categorized  and  evaluated  by  DOE 
during  the  period  of  time  between 
publication  of  the  Proposed  Interim  Rule 
and  the  publication  of  the  Interim  Rule. 

DOE  has  looked  at  the  technical 
feasibility,  and  economic  viability  of 
energy  conservation  measures.  In  the 
case  of  water  heaters  these  measures 
meant  additional  insulation,  heat  traps 
in  water  input  and  output  lines,  and 
improved  flue  and  vent  dampers.  Each 
of  these  has  been  technically  achievable 
for  years.  In  addition,  insulation  and 
heat  traps  have  been  shown  to  be  cost 
effective  for  residential  units  and 
projection  of  that  analysis  to 
commercial  units  showed  them  to  be 
cost  effective  for  commercial  units  as 
well.  Moreover,  flue  improvements  and 
vent  dampers  in  commercial  size  units 
were  also  shown  to  be  cost  effective  by 
the  research.  Finally,  extension  of  the 
residential  production  analysis  used  for 
the  appliance  standards  program  and 
the  Gas  Research  Institute  research 
showed  there  would  be  a  small  impact 
on  producers. 

On  January  30. 1989,  DOE  published 
the  Interim  Rule  for  Energy 
Conservation  Voluntary  Performance 
Standards  for  Commercial  and  Multi- 
Family  High  Rise  Residential  Buildings; 
Mandatory  for  New  Federal  Buildings. 
GAMA  submitted  the  only  comment  on 
DOE's  standby  loss  criteria.  In  reference 
to  GAMA's  comments.  DOE,  relying  on 
the  current  research  in  this  particular 
area,  rejected  GAMA's  assertion  of 
overly  stringent  standby  loss  standards, 
and  thereby,  maintained  the  same 
standby  loss  requirement  as  detailed  in 
the  Proposed  Interim  Rule.  In  that 
regard,  iti  addition  to  the  ongoing  joint 
research  with  ASHRAE  and  the 
previously  cited  analyses,  DOE  relied 
upon  the  following  new  information  in 
the  standby  loss  area: 

Excerpts  of  advance  drafts  of  Crawley.  D.B. 
and  Briggs,  R.S.,  Building  Energy 
requirements  database  guidebook  for  ofTice 
buildings,  GRJ-89-0029.  Chicago.  IL.  Gas 
Research  Institute. 

As  required  by  the  Act,  upon  issuance 
of  the  interim  standards.  DOE 
commenced  a  demonstration  project  to 
test  and  evaluate  the  impact  of  the 
standards. 


B.  Events  Subsequent  to  October  6. 1989 

Since  October  6. 1989.  DOE  has 
performed  a  complete  review  of  the 
storage  water  heater  standby  loss 
criteria.  For  this  activity,  DOE  has 
decided  to  supplement  its  policy  of 
working  in  conjunction  with  other 
consensus  standards  organizations  and. 
carried  out  this  re-analysis  internally 
with  its  Pacific  Northwest  Laboratory 
support  staff.  DOE  not  only  reexamined 
the  documents  that  it  relied  upon  in 
promulgating  the  interim  standards 
standby  loss  criteria,  but  sought  out 
additional  docimients  that  were 
pertinent  to  the  subject.  These 
additional  documents  include 
publications  that  provide  backgroimd 
data  for  some  of  the  original  supporting 
docimients  as  well  as  docimients 
published  subsequent  to  DOE's 
determination  of  criteria  for  storage 
water  heater  standby  loss  in  the  interim 
rule.  These  documents  are  itemized  at 
Section  III.  DOE  Reference  Materials. 

With  this  background.  DOE  now 
provides  a  statement  of  reasons  for 
adoption  of  standby  loss  criteria,  with 
attention  to  the  relevant  statutory 
requirements,  including  those  dealing 
with  practicability,  cost-benefit 
analysis,  and  impact  on  affected  groups. 

U.  Applicable  Statutory  and  Judicial 
Criteria 

Congress  mandated,  in  section 
501(b)(1)  of  the  Department  of  Energy 
Organization  Act.  42  U.S.C.  7191(b)(1). 
that  the  Secretary  of  Energy,  in 
promulgating  energy  standards,  must 
include  "a  statement  of  the  research, 
analysis,  and  other  available 
information  in  support  of,  the  need  for, 
and  the  probable  effect  of,  any  such 
proposed  rule,  regulation  or  order."  In 
addition,  section  501(d).  42  U.S.C.  7191 
(d)  provide  that  after  the  notice  and 
comment  period,  the  Secretary  may 
promulgate  a  rule  if  the  rule  is 
accompanied  by  "an  explanation 
responding  to  the  major  comments, 
criticisms,  and  alternatives  offered 
during  the  comment  period."  Section  310 
of  the  Energy  Conservation  Standards 
for  New  Buildings  Act.  42  U.S.C.  6839. 
specifically  provides  that  such 
standards  must  be  "adequately 
analyzed  in  terms  of  energy  efficiency, 
•  *  *  economic  cost  and  benefit,  and 
impact  on  affected  groups."  In  addition, 
section  302  of  the  Energy  Conservation 
Standards  for  New  Buildings  Act,  42 
U.S.C.  6831(b)(2),  requires  DOE  "to 
achieve  the  maximum  practicable 
improvements  in  energy  efficiency  and 
increases  in  the  use  of  nondepletable 
sources  of  energy."  In  that  regard,  the 
October  6. 1989  Memorandum  of  the 


court  concludes  that  the  word 
"practicable"  in  section  302(b)(2) 
"reinforces  the  requirement  of  section 
310  that  DOE  take  into  account  cost- 
benefit  and  constituency  concerns  and 
not  siTiply  sacrifice  all  other  concerns  to 
any  reductions  in  energy  use."  Further, 
standards  setting  activities  "shall  be 
designed  to  assure  that  such  standards 
are  adequately  analyzed  in  terms  of 
energy  efficiency,  stimulation  of  use  of 
nondepletable  sources  of  energy, 
institutional  resources,  habitability, 
economic  cost  and  beneHt,  and  impact 
upon  affected  groups." 

Finally  the  court's  Memorandum 
further  states  that  "increased  energy 
efRciency  must  be  weighed  against 
potential  increases  in  overall  dollar 
costs  arising  from  new  standards  under 
some  articulated  formula". 

ni.  Description  of  Storage  Water  Heater 
Standby  Loss  Criteria  in  Question 

The  Storage  Water  Heater  Standby 
Loss  Criteria  in  question  are  part  of 
S  435.109  of  the  interim  standards, 
entitled  'Service  Water  Heating 
Systems",  published  at  54  FR  4689.  This 
section  identifies  the  scope,  design 
principles,  minimum  requirements,  and  a 
prescriptive  compliance  method  for 
service  water  heating  systems  and 
equipment.  Minimum  requirements  have 
been  set  for  the  following: 

•  Sizing  of  systems; 

•  Equipment  efficiencies,  including 
standby  loss  criteria  (found  in  Table  9.3- 

1): 

•  Heat  traps; 

•  Piping  insulation; 

•  Equipment  temperature  controls; 

•  Swimming  pool  water  heaters; 

•  Combination  service  water  heating/ 
space  heating  equipment: 

•  Additional  equipment  efficiency 
measures,  including  Electric  Water 
Heaters  and  Gas-Fired  Water  Heaters; 
and 

•  Use  of  waste  heat,  solar  energy  and 
thermal  storage. 

All  water  heaters  and  hot  water 
storage  tanks  are  addressed  in  Table 
9.3-1.  This  includes  electric,  gas,  and  oil 
storage  water  heaters,  unfired  storage 
tanks,  gas  and  distillate  oil 
instantaneous  water  heaters,  and 
swimming  pool  water  heaters.  There  is 
one  exception  to  the  standby  loss 
criteria;  storage  water  heaters  and  hot 
water  storage  tanks  having  more  than 
500  gallons  of  storage  capacity  need  not 
meet  the  standby  loss  requirements  of 
Table  9.3-1,  (1)  if  the  tank  surface  area 
is  thermally  insulated  to  R-12.5  and  (2)  if 
a  standing  pilot  light  is  not  used. 

The  standby  loss  criteria  for  electric, 
gas,  and  oil  storage  water  heaters  is 
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highlighted  in  the  right  hand  column  of 
Table  9.a-l.  Although  die  word 
"standby"  could  intuitively  infer  only 
that  period  of  time  when  the  storage 
water  heater  is  not  used  (e.g.,  overnight), 
the  criteria  address  the  constant  loss  of 
heat  energy  experienced  by  a  storage 
water  heater  while  holding  heated  water 
not  immediately  being  drawn  for  use  in 
a  building.  A  "storage  water  heater"  is  a 
water  heater  that  has  an  input  rating  of 
<4000  Btu/hr  per  gallon  and  a  storage 
capacity  of  more  than  10  gallons. 


The  covered  water  heaters  include  the 
following:  electric  storage  water  heater 
with  a  storage  capacity  of  more  than  120 
gallons  or  an  input  rating  of  more  than 
12  kW;  gas  storage  water  heaters  with  a 
capacity  of  more  than  100  gallons  or  an 
input  rating  of  more  than  75,000  Btu/h; 
and  oil  storage  water  heaters  of  more 
than  50  gallons  or  an  input  raticg  of 
more  than  105,000  Btu/h.  The  covered 
electric  storage  water  heaters  are 
required  to  have  a  standby  heat  loss  of 
less  tiian  1.9  W/ft».  The  covered  gas  and 


oil  storage  water  heaters  are  required  to 
have  a  standby  heat  loss  of  less  than  1.3 
-♦-  38/V  percent  per  hour.  Standby  loss 
is  based  on  80  *F,  or  the  change  in  water 
temperature  in  percent  per  hour  based 
on  a  nominal  temperature  of  90  'F.  The 
pertinent  portions  of  Table  9.3-1  that 
address  standby  loss  are  included  in  the 
table  in  the  right-hand  column  under  the 
heading  "loss." 

BaXMO  COOC  MS0-S1-M 
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Tablo  9.S-1 
Standard  Rating  Condition*  I  Minima  Pcrfonianc*  of  Water  Maatir^  EquipMnt  (Cont.) 


Typa   Fuel   Storage  Input   Applicable  Test  Procedure    Niniwi  PerfonMnce 
(Gal) 


Storage  Electric  <120 

Water  _ 


Heaters 


Gas 


Oil 


DOE  Rating 

<12  kW    DOE  Test  Procedures,  19eS   EF> 

Code  of  Federal  Regula-    >p.95-0.00132V 
tions  Title  10,  Part  430 


Eff.  Loss 


>120  (or)  >12kW    ANSI  C72.1  •  1972 


«1.9  W/ft' 


<100 


<75,000 
Btu/h 


DOE  Test  Procedures.  1985   EF> 

Code  of  Federal  Regula-    >p.62-0.0019V 

tions  Title  10,  Part  430 


>100  (or)  >75.000   ANSI  Z21. 10.3-1984 
Btu/h     Gas  Water  Heaters 

w/Addenda  Z21. 10.3a- 1985 


^t- 


SL> 


<1.3* 
77X   38/V 


<7S,000   DOE  Test  Procedures,  1985   EF> 
itu/h     Code  of  Federal  Regula-    >p.59-0.0019V 
tions  Title  10.  Part  430 


<S0 


<10S,000 
•tu/b 


>0.59-0.0019V 


>50  (or)  >105,000 
Btu/h 


E."   SL- 

83X   «1.3« 
S8/V 


Typt 


ClaM 


Input   Applicable  Test   Niniaa  Perforaanc* 
Fust     Capacity  Procedure       Rating 


Unfired 
Storage 


All 

VoU 


All 
Inputs 


ML- 

<6.$ 
Btu/h  ft* 


Instantaneous    Gas 


All     ANSI  Z21. 10.3- 1964  E^ 

Inputs  Box 


Distill 
Oil 


All     ANSI  221. 10.3-1984  E  - 
Inputs  tax 


Pool 
Heaters 


Gas/ 
Oil 


All     ANSI  221.56-1966   £«• 
Inputs  78t^ 


Notes  for  Table  9.3-1: 

Terns  Defined: 

1.  EF  ■  Energy  factor,  overall  heater  efficiency  by  DOE  Test  Procedure 

E^  -  Thertaal  efficiency  vith  70  °f,   «T 

E.  •  Coabustion  efficiency,  100X  •  flue  loss  Mhen  saolce  ■  0  (trace  is  pensitted) 

st  ■  Standby  loss  in  W/ft^  based  on  80  °F,  «T,  or  in  X  per  hour  based  on  noninal  90  '^F, 

NL  ■  Neat  loss  of  tank  surface  area 


V  ■  Storage  voluae  in  gallons 


WLUNQ  COOC  •490-«1-C 


BEST  COPY  AVAILABLE 
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The  basis  for  comparing  the  relative 
energy  efficiency  levels  for  storage 
water  heater  standby  loss  criteria  is 
ANSI/ASHRAE/ES  Standard  90A- 
1960.  It  was  chosen  because  it  is  the 
preeminent  basis  for  State  and  local 
energy  conservation  standards  and  is 
currently  being  utilized  in  the  statutorily 
mandated  project  required  to 
demonstrate  the  impact  of  the  interim 
standards. 

The  DOE  interim  standards  reference 
existing  test  procedures  to  determine 
water  heater  standby  loss.  These  test 
procedures  were  developed  by  the 
American  National  Standards  Institute 
(ANSI)  and  DOE.  The  ANSI  test 
procedures  were  developed  under 
industry  consensus  process  procedures 
and  DOE  test  procedures  were 
developed  in  response  to  legislation 
under  DOE  regulatory  procedures. 
(Appendix  E  to  subpart  B  of  10  CFR  part 
430)  They  were  chosen  as  the  most 
current  and  appropriate  test  procedures 
for  the  IXDE  Interim  Standards  standby 
loss  criteria. 

1.  ANSI  Standard  C72.1-1972  American 
National  Standard  for  Household 
Automatic  Electric  Storage-Type  Water 
Heaters 

The  lest  conditions  for  determining 
electric  storage  water  heather  standby 
loss  in  Watts/ft*  are  described  in  detail 
in  ANSI  Standard  C72.1-1972.  Test 
condictions  and  equations  within  the 
ANSI  standard  which  are  pertinent  to 
the  DOE  standby  loss  criteria  include 
the  following: 

Test  room  temperature:  73.4  ±  3.6  'F  (23±2 

•c) 
Water  temperature  at  tank  top:  150±S  *F 

Test  duration:  46  hours  starting  after  a  24 
hour  stabilization  period 

Sp=Wl/A, 

Wl  =  (2.42  X  C(T,  -  T.)  +  Wh)  /  N  X  80/ 
(Tt-TJ 

Where: 

Sp  =  standby  performance  fWatts/fl*) 

Wl»  Watts  loss  for  80  "F  rise  atxjve  room 

temperature  (Watts) 
C»  actual  tank  capacity  (gallons] 
Ti  >:  average  water  temperature  at  start  of 

test  ['¥) 
Ti^  average  water  temperature  at  Hnish  of 

test  {'¥] 
Wh= measured  watt-hour  consumption 
N  3=  number  of  hours  of  test 
T|= average  measured  room  temperature  (*F] 
Tt=  average  water  temperature  during  test 

[•¥] 
An = net  surfact  area  of  tank  outer  casing  (ft*) 

The  standby  loss  equations  adjust 
heat  losses  occurring  during  the  test  to 
losses  for  an  80  'F  rise  in  tank  water 
temperature  above  room  temperature. 


2.  ANSI  Standard  Z21.10.3-1984  w/ 
addenda  Z21.10.3a-1985  American 
National  Standard  for  Gas  Water 
Heaters,  Volume  III:  Circulating  Tank, 
Instantaneous  and  Large  Automatic 
Storage  Water  Heaters 

The  test  conditions  for  determining 
gas  storage  water  heater  standby  losses 
in  percent  per  hour  are  described  in 
detail  in  ANSI  Standard  Z21.10.3-1985 
w/addend  Z21.10.3a-1985.  In  the  interim 
standards,  DOE  references  the  1984  test 
procedures  with  the  1984  addenda.  The 
most  recent  test  procedures  were  issued 
by  ANSI  in  1988.  However,  the  portions 
of  the  test  procedures  pertinent  to 
standby  loss  have  not  changed  since 
197a 

Test  conditions  and  equations  within 
the  ANSI  standard  which  are  pertinent 
to  the  DOE  standby  loss  criteria  include 
the  following: 

Test  room  temperature:  75  ±10  T  (24±5.5  "C) 
Water  temperature  at  tank  top:  ieO±5  *F 

(n±3*C) 
Test  duration:  48  hours 
S=(  (( tr  X  C5.)  (H)  +  E.)/((K)  (VJ  (T.)  (t)) 

-  (T4)/((T,)(t)(E.)) )  X  100 
Where: 
S==  standby  loss,  percent  per  hour,  expressed 

as  a  ratio  of  the  hect  loss  per  hour  to  the 

heat  content  of  the  stored  water  above 

room  temperature 
CF= correction  factor  to  correct  observed  fas 

volume  to  standard  conditions  of  30 

inches  mercury  column  (101.3  kPa) 

pressure  at  50  'F  (15.5  'C) 
K=^8.25  Bhi  per  gallon  *F  (4147.B331  )/L  *C]. 

the  nominal  specific  heat  of  water 
V,=tank  capacity  expressed  in  gallons  (L) 
H=higher  heating  value  of  gas,  Btu  per  ft* 

(MI/m») 
T»^  difference  between  the  average  value  of 

the  mean  tank  temperature  and  the 

average  value  of  the  ambient 

temperature,  'F  (*C) 
T«- difference  between  the  final  and  initial 

mean  tank  temperature,  *F  (°C) 
t= duration  of  test  hra 
E,— electrical  energy  consumption  expressed 

In  Btu  (k)) 
E,  IE  thermal  efficiency  as  determined  by  this 

standard 
0.=  total  fuel  flow  as  metered,  ft*  (m*) 

3.  DOE.  Title  10  CFR  Part  430  Subpart  B. 
Appendix  E,  1985  Energy  Conservation 
Program  for  Consumer  Products 

The  calculation  procedure  for 
determining  oil  storage  water  heater 
standby  losses  as  outlined  in  the  DOE 
test  procedure  differs  from  that  of  ANSI 
Standard  Z21.10.3-1984  w/addenda 
ANSI  Z21.10.3a-1985,  in  that  values  of 
standby  loss  calculated  with  tlfe 
equation(s)  found  in  the  DOE  test 
procedure  have  units  of  inverse  hours 
while  those  in  the  ANSI  test  procedure 
for  gas  storage  water  heaters  have  units 
of  percent  per  hour. 


In  order  to  be  used  for  compliance 
determination,  standby  losses  for  both 
gas  and  oil-fired  storage  water  heaters 
must  be  expressed  in  percent  per  hour. 

rv.  Discussion  of  Practicability  of 
Standby  Loss  Criteria 

Several  of  the  methods  of  evaluation 
required  of  DOE,  when  promulgating 
building  standards,  can  be  employed  to 
measure  the  practicability  of  water 
heater  standby  loss  criteria.  Applying 
these  methods  to  water  heater  criteria, 
the  following  questions  can  be  asked. 
Do  the  criteria  contribute  to  building 
energy  efficiency?  Are  the  criteria  cost- 
effective  when  applied  to  the  range  of 
water  heaters  covered  by  the  criteria?  Is 
it  technically  possible  to  construct  new 
water  heaters  that  meet  the  criteria?  Are 
there  water  heaters  on  the  market  at  the 
present  time  that  meet  the  criteria?  Is 
there  a  substantially  negative  effect  on 
the  water  heater  industry  brought  on  by 
the  application  of  the  criteria?  And  what 
effect  do  the  standby  loss  criteria  have 
on  the  consumer,  in  this  case  the  Federal 
government?  A  discussion  of  each  of 
these  points  follows  in  Sections  A  and 
B. 

PracticabtHty  can  also  be  measured  in 
terms  of  the  criteria  developed  and 
published  by  other  national  consensus 
standards  organizations.  As  stated 
earlier.  ASHRAE  has  recently  adopted 
similar  energy  conservation  standards 
for  new  commercial  and  multi-family 
high  rise  residential  buildings.  These 
were  developed  under  ANSI  approved 
procedures.  The  water  heater  standby 
loss  criteria  in  ASHRAE/IES  Standard 
90.1-1989  (ASHRAE  1989)  are  exactly 
the  same  as  the  DOE  interim  standards, 
however  DOE  chose  to  implement  the 
requirements  in  1989  while  ASHRAE 
chose  1992.  A  discussion  of  this  follows 
in  Section  B.  There  are  three  reasons  for 
this  action.  First  DOE  believes  that 
there  will  be  sufficient  water  heaters  on 
the  market  that  can  meet  the  criteria  at 
the  time  buildings  designed  to  the 
interim  standards  are  built.  In  practical 
terms.  DOE  interim  standards  will  not 
affect  water  heater  product 
manufacturers  for  two  to  three  years, 
(Further  discussion  on  this  point  is 
provided  later.)  Furthermore,  DOE 
beheves  that  the  free  play  of  market 
forces,  absent  a  imity  of  purpose  or 
conmion  design  to  the  contrary,  will 
ensure  that  there  are  sufficient  water 
heaters  on  the  market  that  meet  the 
criteria  at  the  time  buildings  designed  to 
the  interim  standards  are  built.  Finally, 
it  is  in  the  Federal  government's  interest 
to  do  so  in  order  to  reduce  operating 
costs. 


A.  Energy  Efficiency  and  Cost-Benefit 

The  primary  reason  for  including 
standby  loss  criteria  for  storage  water 
heaters  in  DOE  interim  standards  is  that 
storage  water  heaters  have  a  constant 
loss  of  heat.  The  major  loss  is  the  heat 
flow  due  to  the  temperature  difference 
between  the  hot  water  and  the  cooler 
room  air  or  out  the  flue  for  gas  and  oil- 
fired  storage  water  healers.  (Hoskins 
1977)  DOE  analysis  shows  that  it  is 
practicable  to  reduce  this  waste  of 
energy.  While  other  non-water  heater 
related  criteria  in  the  interim  standards 
save  more  energy,  DOE  is  mandated  to 
achieve  the  maximum  building  energy 
use  reduction  and  is  obligated  to  set 
practical  criteria  for  reducing  this  heat 
loss. 

Jacket  heat  losses  constitute  the  only 
major  heat  loss  in  electric  water  heaters 
and  can  be  reduced  substantially  by 
increasing  the  insulation  thickness 
around  the  water  heater  jacket  (either 
internal  or  external  to  the  jacket).  Gas 
and  oil  water  heater  standby  losses 
include  jacket  losses  that  could  be 
reduced  with  increased  insulation,  flue   - 
losses  that  could  be  decreased  with  the 
installation  of  a  flue  damper,  and  pilot 
light  losses  that  could  be  eliminated 
with  the  installation  of  intermittent 
ignition  devices.  (Blue  1979) 

For  example,  increasing  the  fiberglass 
insulation  thickness  in  a  50  gallon 
electric  water  heater  from  1  to  4  inches 
has  been  shown  to  reduce  electric  water 
heater  consumption  by  7%  (6650  kWh/yr 
to  6200  kWh/yr)  at  an  increased  initial 
cost  (retail  price)  of  11%  ($157  to  $175  in 
1975  dollars).  (Hoskins  1977)  When 
comparing  the  benefits  of  the  additional 
insulation  to  added  cost  in  1988  dollars 
with  1988  average  electricity  costs  of 
$21.44/Million  Btu  ($0.073/kWh)  (Ruegg 
1988),  there  would  be  an  annual  savings 
of  $32.85.  Assuming  insulation  prices 
have  doubled  since  1975  due  to  inflation, 
the  retail  price  increase  would  be  $36  in 
1988  dollars — a  simple  payback  of  just 
over  one  year. 

Several  specific  examples  are 
provided  below  which  demonstrate  the 
energy  savings  that  can  be  derived 
through  the  use  of  added  insulation  and 
other  energy  conservation  measures  to 
each  type  of  covered  water  heater.  It 
should  be  noted  that  the  standby  loss 
criteria  allow  for  insulation  to  be  placed 


internal  or  external  to  the  water  heater 
jacket 

To  calculate  the  benefit  of  adding 
insulation  and  other  first  cost  measures 
to  water  heaters,  the  relative  energy 
savings  must  be  calculated  and 
translated  to  cost  savings  using  energy 
costs.  The  cost  of  adding  additional 
insulation  and  other  energy 
cbnservation  measures  are  calculated. 
These  include  labor,  retooling  costs,  and 
profit  The  ratio  of  increased  costs  to 
energy  cost  savings  are  then  compared 
and  a  payback  period  established.  This 
was  done  for  several  sizes  of  water 
heaters. 

Because  of  the  complication  of  flue 
losses,  a  gas  water  heater  example  is 
used  to  provide  information  on  the 
process  used  to  determine  the  energy 
efficiency  and  cost-benefit  values.  A 
similar  process  is  described  for  electric 
oil  water  heaters.  Tables  for  each  may 
be  foimd  in  a  technical  support 
docimient  available  for  review  at  the 
DOE  Freedom  of  Information  Office. 

1.  Procedure  Used  to  Analyze  Water 
Heater  Standby  Loss  Criteria 

The  initial  procedure  used  to  analyze 
storage  water  heater  standby  loss 
criteria  was  to  separate  these  units  into 
categories  bassed  on  the  nature  of  the 
loss.  Gas  and  oil-fired  units  have 
burners/flames  and  require  flues.  Thus 
standby  losses  due  to  the  flue  must  be 
addressed.  Electric  units  have  an 
immersed  heating  element  and  none  of 
the  problems  associated  with 
combustion.  Available  test  procedures 
were  reviewed  and  the  three  included  in 
the  interim  standards  were  found  to  be 
appropriate. 

The  standby  loss  criteria  for  each 
storage  water  heater  fuel  type  category 
were  then  separately  evaluated,  using 
the  appropriate  J)rocedure  for  each. 
Available  data  on  the  number  of  storage 
water  heater  sales  of  various 
characteristic  types  was  reviewed  and  a 
widely  used  category  was  initially 
selected.  The  range  of  categories  was 
also  noted.  Then  the  standby  loss  was 
calculated  for  the  selected  unit  both  for 
the  ANSI/ASHRAE/IES  Standard  90A- 
1980  base  case  and  for  the  DOE  interim 
standards.  The  difference  between  the 
base  case  standby  loss  and  that  of  the 
DOE  interim  standards  was  then  used  to 
calculate  the  energy  savings. 


The  cost  of  measures  to  meet  the 
interim  standards  was  then  determined 
and,  using  the  energy  savings  above,  the 
payback  of  the  measures  calculated. 
This  same  procedure  was  then  done  for 
representative  units  of  various  sizes 
above  and  below  the  Initial  tmit  in  order 
to  evaluate  the  sensitivity  of  the  initial 
conclusions  and  to  identify  trends. 
Similarly,  other  assumptions  made  in 
the  initial  calculations  were 
systemically  changed  to  observe  trends 
and  their  sensitivity  to  variation. 

The  following  is  an  example  of  the 
procedure  used  for  establishing  the 
water  heater  standby  loss  criteria.  A 
typical  gas  water  heater  is  used  as  an 
example. 

The  Gas  Research  Institute  "High 
Efficiency  Water  Heater  Development" 
report  indicates  that  the  most  prevalent 
gas-fired  water  heater  input  rating  is  in 
the  range  of  100-200  kBtu/hour. 
(Demetri.  et  al.  1984)  Gas-fired  water 
heaters  in  this  category  fall  within  the 
size  range  covered  by  the  standby  loss 
criteria  in  the  interim  standards. 
Accordingly,  to  demonstrate  the  effect 
of  the  standby  loss  criteria,  the  example 
water  heater  in  Table  1  has:  a  100  gallon 
storage  capacity,  an  input  rate  of  199,000 
Btu/hour  a  six  inch  diameter  flue  with 
damper  intermittent  ignition  device;  and 
insulation  on  the  top  and  sides.  The  tank 
height  shown  in  the  table  represents  the 
approximate  heated  surface  height  of 
the  internal  water  tank.  The  height  value 
was  obtained  from  the  following 
equation: 

H= V  X  231  /  (»  X  D*/4  -  w  X  FD«/4) 

Where: 

H  =  standby  period  heated  surface  height 

(inches) 
D  =  water  tank  diameter  (inches] 
FD  =  flue  diameter  (inches) 
V  =  tank  volume  (gallons) 
231= conversion  firom  gallons  to  cubic  inches 

Table  1  presents  the  standby  loss 
criteria  in  percent  per  hour  under  the 
column  headings  of  "CR-90A"  and  •*CR- 
DOE". 

Where  (for  gas  water  heaters): 

"CR-90A"  =  2J  -»-  67/ V 
••CR-DOE"=1.3  +  38/ V 

The  calculated  standby  loss  in  percent 
per  hour  is  presented  under  column 
heading  "SB"  and  calculated  for  various 
levels  of  insulation. 
Where: 


SB  = 


[Q«/Effl  100 


standby  heat  loss 


(V X 8.25 X  (T.„-TMk])     heat  content  of  stored  water 


X  100 


II 
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Where: 

Q«M=total  standby  loss  rate  not  including 

heating  efficiency  (fitu/hr) 
EfT= heating  efficiency  (fraction) 
V  =  tank  volume  (gallons) 
TMr=tank  storage  water  temperature  (*F) 
T,^  =  ambient  air  temperature  (*F) 

Where: 

Qj,ck«°=l>eat  loss  through  the  jacket  not 

including  Hnng  rate  losses  to  replace 

these  losses  (Btu/hr) 
Qofh-  heat  loss  other  than  Jacket  and  firing 

rate  losses  (Btu/hr) 

The  "other  losses"  parameter  is  an 
important  concept  in  analyzing  gas 
water  heaters  in  that  as  the  "other 
losses"  become  significant  (i.e.,  greater 
than  40  percent  of  total  losses),  the 
ability  of  added  insulation  to  meet  the 
required  criteria  becomes  questionable. 
This  concept  is  further  discussed  below 
in  Section  3,  "Summary  of  Energy 
Efficiency  and  Cost-Benefit  for  Gas 
Water  Heaters". 

2.  Application  of  Procedure  to  Gas 
Water  Heaters 

The  equations  cited  above  estimate, 
for  a  candidate  water  heater,  the 
standby  loss  percent  that  would  be 
obtained  if  the  appropriate  test 
procedure  was  conducted  on  the 
candidate  water  heater.  Using  this 
procedure,  tank  standby  losses  for 
various  insulation  thicknesses  were 
calculated  by  computing  the  loss  rate 
through  the  jacket  top  and  sides  and 
then  adding  in  the  other  losses  to  arrive 
at  a  total  loss  rate  for  a  given  tank  and 
insulation  thickness.  The  calculations 
assume  that  energy  required  to  make  up 
standby  losses  can  be  supplied  at  75 
percent  thermal  efficiency.  However, 
this  energy  can  probably  be  supplied 
more  efficiently  because  these  thermal 
efficiencies  take  into  account  some 
standby  losses.  Thus,  the  calculated 
results  are  conservative. 

Table  1  indicates  that  when  flue 
dampers  and  intermittent  ignition 
devices  are  used  in  a  gas  water  heater, 
the  jacket  losses  are  the  major  source  of 
energy  losses  incurred  during  heater 
standby  operation.  If  it  is  assumed  that 
these  losses  account  for  90%  of  the  total 
losses  occurring  during  standby 
operation  of  a  water  heater  in  minimal 
compliance  with  ANSI/ASHRAE/IES 
Standard  gOA-1980  standby  loss 
requirements,  the  "other  losses"  are 
found  to  be  193.24  Btu/hr  for  the  100 
gallon.  199,000  Btu/hr  water  heater. 
Standby  loss  calculations  for  this  heater 
indicate  that  to  comply  with  ANSI/ 
ASHRAE/IES  Standard  90A-1980  (1982 
requirements),  the  water  heater  requires 
V^  in.  of  insulation,  and  to  comply  with 


the  DOE  interim  standards,  the  water 
heater  requires  %  in.  of  insulation. 

Even  thou^  this  example  analysis 
shows  that  Vt  In.  of  InstJation  is 
sufficient  to  meet  ANSI/ASHRAE/IES 
Standard  90A-1980.  DOE  was  unable  to 
find  manufacturers  literature  that 
showed  less  than  1  In.  of  insulation.  As 
a  consequence,  the  following  estimate  of 
consumer  savings  assumes  that  water 
heaters  that  comply  with  ANSI/ 
ASHRAE/IES  Standard  90A-1980  have 
a  nominal  1  in.  of  jacket  insulation. 

Table  1  Standby  Losses  Calculated 
Using  ANSI  Z21.10.3a-1985  Method 
(Flue  Damper  &  IID) 

(Other  Losses  =  193.24) 

Note:  TTie  text  of  Table  1  appears  in  Ae 
Appendix. 

To  estimate  properly  the  potential 
consumer  savings  due  to  improved 
standby  loss  performance,  the  standby 
losses  had  to  be  calculated  for  actual 
operation  conditions.  The  water  heater 
was  simulated  with  the  appropriate 
level  of  insulation  to  meet  the 
requirements  of  ANSI/ASHRAE/IES 
Standard  90A-1980  and  then  the  DOE 
interim  standards.  It  was  assumed  that 
the  water  heater  tank  temperature 
would  be  approximately  140  T.  This 
value  was  recommended  by  the  "1967 
ASHRAE  Handbook,  HVAC  Systems 
and  Applications  Volume"  (ASHRAE 
1985)  to  minimize  the  potential  of 
Legionnaires  Disease.  The  commercial 
service  hot  water  utilization  temperature 
would  typically  be  higher  than  140  *F 
because  high  volume  uses,  such  as 
dishwashing  and  laundry,  require 
temperatures  closer  to  180  'F.  Room 
ambient  temperature  for  the  calculations 
was  set  at  72.5  °F:  the  average  prototype 
building  space  temperature  control 
setpoints  for  heating  and  cooling  foimd 
in  Section  11.5.8.3  of  the  DOE  interim 
standards.  Section  11.0  of  the  interim 
standards  provides  an  alternative 
compliance  path  that  allows  greater 
flexibUity  in  the  design  of  energy 
efHcient  buildings  using  an  aimual 
energy  cost  method.  It  sets  several 
criteria  for  modeling  prototype 
buildings. 

Improved  standby  performance 
savings  result  from  tfie  increased 
insulation  thickness  and  hence,  reduced 
jacket  losses,  obtained  in  meeting  the 
DOE  interim  standards.  Table  2  shows 
fte  reduction  in  jadcet  losses  realized 
by  increasing  insulation  thickness  from 
Vt  in.  to  %  in.  for  the  90%  jacket  losses 
(flue  damper  and  intermittent  ignition 
device  (IID)  assumed)  case. 


Table  2— Jacket  Loss  Rates  and  Energy 
Savings  Rates  Resulting  From  Increased 
Insulation  Thickness 

Note:  The  text  of  Table  2  appears  in  the 
Appendix. 

All  jacket  loss  calculations  were  made 
with  a  FORTRAN  program  designed  to 
account  for  surface  resistance  to  heat 
transfer  as  well  as  insulation  resistance. 
The  code  for  the  FORTRAN  program 
may  be  found  in  the  technical  support 
document  in  the  DOE  Freedom  of 
Information  Office.  The  program 
iteratively  determines  jacket  surface 
temperature  in  the  process  of  finding 
surface  resistance  coefficients.  Jacket 
surface  emissivity  was  assumed  to  be 
0.50;  a  conservative  value  for  enamel 
coated  steel  surfaces.  (Chapman  1984) 
Thermal  resistances  of  water  heater 
tank  and  jacket  cover  material  were 
assumed  to  be  negligibly  small. 
Fiberglass  insulation  conductivity  was 
set  to  0.28  Btu-  in/h-  ft».  'F.  This  value 
represents  2  lb/ft*  density  fiberglass  at 
an  average  temperature  of  125  *F. 

The  effects  of  tank  size  and  percent 
jacket  losses  when  in  comphance  with 
the  ANSI/ASHRAE/IES  Standard  90A- 
1980  (1982  requirements)  were  studied 
with  additional  water  heater 
simulations.  Tanks  with  sizes  and 
dimensions  representative  of  water 
heaters  in  the  A.O.  Smith  product  line 
guide  (A.O.  Smith  1988)  were  simulated 
m  sizes  of  100, 129,  221.  411,  and  594 
gallon  sizes.  Insulation  thicknesses  were 
varied  ^m  zero  to  six  inches  on  the 
jacket  top  and  sides  for  these  tanks. 
Jacket  loss  percentages  when  in 
compliance  with  the  ANSI/ ASHRAE/ 
lES  Standard  90A-1980  requirements 
were  varied  from  thirty  to  ninety 
percent.  For  assumed  jacket  losses  in 
the  60  to  90  percent  range,  it  was 
possible  to  meet  the  DOE  interim 
standards  requirements  with  the  use  of 
additional  insulation.  Furthermore,  all 
tank  sizes  with  the  90  percent 
assumption  needed  no  additional 
insulation  to  meet  the  DOE 
requirements. 

The  same  procedure  was  taken  for 
each  of  the  three  types  of  water 
heaters — gas.  electric  and  oil.  The  gas 
and  oil  procedures  are  quite  similar  as 
can  be  found  in  the  two  test  procedures. 
The  results  of  the  analysis  of  each  may 
be  found  in  the  technical  support 
document  that  DOE  has  prepared  on  this 
subject  This  document  is  available  for 
review  in  the  EKDE  Freedom  of 
Information  Office. 
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3.  Summary  of  Energy  Efficiency  and 
Cost-Benefit  for  Gas  Water  Heaters 

The  following  are  summaries  of  the 
calculations  performed  on  typical  gas 
water  heaters.  Table  3  shows  that  there 
is  a  dependence  between  the  base  case 
design  assumptions  and  the  ability  of 
such  a  design  to  meet  the  DOE  interim 
standards  by  jacket  loss  reduction 
alone.  The  parameter  that  best  describes 
this  dependence  is  the  percent  of  "total 
standby"  loss  that  occurs  through  the 
jacket  alone.  Increased  percentage 
jacket  loss  indicates  that  design  features 
that  reduce  off-cycle  flue  or  other  losses 
(flue  dampers  or  intermittent  ignition 
devices  (UD))  are  included  in  the 
designs.  For  example,  a  water  heater 
with  a  tight  flue  damper  and  intermittent 
ignition  device  could  be  considered 
above  the  80  percent  jacket  loss 
category,  and  a  water  heater  with  a  less 
effective  flue  damper  and  with  a  pilot 
light  could  be  considered  in  the  70  to  80 
percent  jacket  loss  category.  Water 
heaters  widi  an  open  flue  (no  damper) 
and  a  constantly  burning  pilot  could  be 
in  the  60  percent  or  less  jacket  loss 
category.  A  selective  sampling  of 
manufacturers'  literature  indicates  that 
there  are  many  water  heaters  that 
comply  with  ANSI/ASHRAE/IES 
Standard  90A-1980  that  include  flue 
dampers  and/or  intermittent  ignition 
devices.  (Lochinvar  1989;  Mor-Flo/ 
American  1986;  Rheem  1988;  A.O.  Smith 
1988;  and  State  1989)  Such  units  would 
be  in  the  70  percent  loss  or  greater 
categories  and  as  shown,  in  Tables  4 
through  8,  cost-effectively  meet  the  DOE 
interim  standards  with  no  more  than  2\4 
in.  of  added  insulation.  The 
manufacturers'  literature  also  sfcows 
ANSI/ASHRAE/IES  Standard  90A-1980 
compliant  water  heaters  without  flue 
dampers  or  intermittent  ignition  devices. 
All  these  latter  designs  are  relatively 
low  in  power,  e.g.,  75,000  Btu/hr,  and  as 
a  consequence  have  single  flues  of 
smaller  diameters  with  corresponding 
smaller  off-cycle  flue  losses.  Using  a 
conservative  assumption  that  these 
units  can  not  meet  tiie  DOE  interim 
standards  with  only  added  insulation, 
the  analysis  presented  in  this  Statement 
of  Reasons  includes  the  addition  of  a 
flue  damper  as  one  path  of  compliance 
for  this  category  of  water  heaters.  (Note: 
Table  3  shows  that  water  heaters  with 
50  percent  jacket  losses  that  comply 
with  ANSI/ASHRAE/IES  Standard 
90A-1980  cannot  meet  the  DOE  interim 
standards  through  added  insulation 
alone.) 


Table  3— Ability  To  Comply  with  DOE 
Interim  Standards  by  Reduction  of 
Jacket  Losses  for  a  Selection  of 
Commercially  Available  Heater  Sizes 
based  on  Stated  Loss  Assumptions 

Note:  The  text  of  Table  3  appears  in  the 
Appendix. 

Using  the  same  example,  a  100  gallon 
gas  water  heater,  the  insulation 
thickness  required  to  comply  with 
ANS1/.\SHRAE/IES  Standard  90A-1980 
would  require  1  inch  of  insulation  with  a 
70%  loss  through  the  jacket.  Under  the 
DOE  interim  standards,  the  100  gallon 
water  heater  would  require  3  inches  of 
insulation.  As  is  shown  in  Table  4,  the 
required  insulation  levels  are  reduced  as 
the  water  heater  size  increases. 

Table  4— Insulation  Thickness  Required 
to  Comply  with  ANSI/ASHRAE/IES 
Standard  90A-19S0  and  DOE  Interim 
Standards  (With  70  Percent  Losses 
Through  Jacket  at  ANSI/ASHRAE/IES 
Standard  90A-1980  Compliance  Level) 

Note:  The  text  of  Table  4  appears  in  the 
Appendix. 

Table  5  indicates  the  amount  of 
energy  savings  that  are  calculated  for 
each  of  the  five  examples,  plus  the  cost 
of  insulation  and  total  cost  of  refitting 
the  water  heater.  In  the  100  gallon 
example,  annual  energy  savings  would 
be  $32.53  using  an  average  gas  price  in 
1988  dollars.  "Hiis  represents  a 
significant  armual  energy  savings  of  67.9 
therms  (10*  Btu)  of  gas  at  an  average  gas 
price  of  $0,479  per  tfierm.  The  cost  of  the 
additional  fiberglass  needed  to  bring  the 
water  heaters  to  standard  would  be 
$20.48.  The  total  cost,  including  labor, 
would  be  $51.20,  or  approximately  2.5 
times  the  cost  of  the  fiberglass 
insulation.  The  latter  is  based  on  a  study 
conducted  by  Oak  Ridge  National 
Laboratory.  (Blue  1979,  Figure  2.2).  The 
most  significant  point  in  Table  5  is  that 
the  payback  periods  for  the  additional 
insidation  are  very  low,  thus  making  the 
addition  cost-effective.  This  would  be 
true  even  if  the  selected  multiplier  for 
costs  were  doubled.  For  the  100  gallon 
water  heater,  the  payback  period  is  1.57 
years,  si^ificantly  less  than  the  3-5 
year  payback  normally  considered  good 
for  n^n-Federal  sector  energy 
conservation  investments,  or  the  7  to  10 
years  typically  used  by  Federal 
ageiKnes. 

Table  5— Energy  Cost  Savings  and 
Fiberglass  Costs  Due  to  DOE  Interim 
Standards  (With  70  Percent  Losses 
Through  Jacket  at  ANSI/ASHRAE/IES 
Standard  90A-19B0  Compliance  Levels) 

Note:  The  text  of  Table  S  appears  in  tiae 
Appendix. 


Tables  6-8  provide  two  additional 
examples — one  for  water  heaters  with 
80%  loss  and  the  other  with  90%  loss. 
The  key  points  to  observe  in  these 
examples  are  how  the  needed  Insulation 
is  reduced  for  all  tank  capacities.  In  the 
100  gallon  example,  at  80%  loss,  1V4  in. 
of  fiberglass  insulation  is  needed.  At 
90%  loss,  only  1  in.  is  needed — the  same 
as  is  used  to  meet  ANSI/ASHRAE/IES 
Standard  90A-1980.  In  other  words,  use 
of  other  energy  conserving  features  such 
as  intermittent  ignition  devices,  in  lieu 
of  pilot  lights,  and  flue  dampers  is  an 
important  option.  Both  are  readily 
available  on  the  market.  Also  significant 
are  the  payback  periods  for  the 
investment  of  added  insulation.  For  the 
100  gallon  example  it  ranges  from  1.27  to 
1.57  years,  which  is  significantly  lower 
than  other  energy  conservation 
investments  routinely  incorporated  in 
commercial  buildings. 

Table  6— Insulation  Thickness  Required 
to  Comply  with  ANSI/ASHRAE/IES 
Standard  90A-1980  and  DOE  Interim 
Standards  (With  80  Percent  Losses 
Through  Jacket  at  ANSI/ASHRAE/IES 
Standard  90A-1980  Compliance  Level) 

Note:  The  text  of  Table  t  appears  in  the 
Appendix. 

Table  7— Energy  Cost  Savings  and 
Fiberglass  Costs  Due  to  DOE  Interim 
Standards  (With  80  Percent  Losses 
Through  Jacket  at  ANSI/ASHRAE/IES 
Standard  90A-19aO  (Compliance  Level) 

Note.  The  text  of  Table  7  appears  in  the 
Apijendix. 

Table  8— Insulation  Thickness  Required 
to  Comply  with  ANSI/ASHRAE/IES 
Standard  90A-19dO  and  DOE  Interim 
Standards  (With  90  Percent  Losses 
Through  Jacket  at  ANSI/ASHRAE/IES 
Standard  9QA-1980  Compliance  Le\'els) 

Note:  The  text  of  Table  8  appears  in  tiie 
Appendix. 

4.  Summary  of  Energy  Efficiencies  and 
Cost  Benefits  for  Electric  Water  Heaters 

The  calculation  for  the  allowable 
standby  losses  for  electric  water  heaters 
is  much  simpler — involving  only  the 
allowable  W/ft»(4  W/ft*for  ANSI/ 
ASHRAE/IES  Standard  90A-1960  and 
1.9  W/ft»  for  the  DOE  interim 
standards).  Using  the  calculation 
methods  described  in  ANSI  C72.1-197i 
the  minimum  R-values  for  insulation  are 
determir\ed  and  converted  into  thickness 
based  on  the  k-value.  Different 
fiber^ass  insulation  densities  produce  a 
similar  spread  of  resuHs.  It  was  assumed 
that  energy  required  to  make  up  startdby 
losses  was  delivered  with  100% 
efficiency.  The  calculations  considered 
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jacket  losses  through  top,  bottom,  and 
sides. 

Standby  losses  were  calculated  based 
on  losses  incurred  while  the  water 
heater  tank  operated  at  the  test 
conditions  prescribed  in  ANSI  Standard 
C72.1-1972  for  DOE  interim  standards 
and  ANSI/ASHRAE/IES  Standard  90A- 
1980  (150  T  tank  temperature,  73.5  T 
room  temperature).  The  calculations  of 
energy  savings  were  based  on  140  'F 
tank  temperature  and  72.5  *F  room 
temperature  (similar  to  those  for  gas- 
fired  heaters). 

Simulations  were  done  with  a 
computer  program  that  iteratively 
solved  tank-surface  temperature  based 
on  radiative  and  convective  losses 
(correlations]  and  the  energy  balance 
equation.  Note,  this  is  different  from  the 
calculations  for  gas  water  heater 
jackets,  which  were  only  considered  for 
the  tank  sides  and  top^the  flame/ 
burner  is  on  the  bottom. 

The  insulation  thicknesses  needed  to 
bring  electric  water  heaters  In 
compliance  with  ANSI/ASHRAE/IES 
Standard  90A-1980  (1982  Requirements) 
and  the  DOE  interim  standards  are 
higher  than  for  gas  water  heaters.  This 
is  due  to  consideration  of  combustion 
and  exhaust  life  safety  requirements  for 
gas  water  heaters.  (See  Section  B, 
Institutional  Resources.)  The  test  case 
provides  these  examples  of  typical 
electric  water  heaters-50  gallon,  120 
gallon  and  170  gallon.  All  require  1 V4  in. 
of  insulation  to  comply  with  ANSI/ 
ASHRAE/IES  Standard  90A-1980  and 
3Vi  in.  to  comply  with  the  DOE  interim 
standards.  (See  Table  9.)  It  should  be 
remembered  that  flue  dampers  and 
intermittent  ignition  devices  are  not 
apphcable  in  electric  water  heaters. 

Table  10  contains  the  energy  savings 
and  added  costs  for  compliance.  In  aU 
three  examples,  the  annual  energy 
savings  are  significant — $21.35  for  the  50 
gallon  heater,  $38.94  for  the  120  gallon 
heater,  and  $49.01  for  the  170  gaUon 
heater,  in  1988  dollars.  This  is  based  on 
calculated  electricity  savings  of  292.46 
kWh  for  the  50  gallon  example,  533.42 
kWh  for  the  120  gallon  example,  and 
671.37  kWh  for  the  170  gallon  example. 

The  added  cost  for  the  120  gallon 
water  heater  were  calculated  to  be 
$39.20  in  fiberglass  insulation  and  $97.99 
overall,  and  $50.58  for  insulation  and 
$126.45  overall  for  the  170  gallon 
example.  The  total  overall  costs  were 
atso  calculated  as  2.5  times  the  cost  of 
the  insulation.  Payback  for  both  range 
from  2.52  to  2.58  years,  both  well  within 
the  excellent  range  for  energy 
conservation  investments. 


Table  9 — Insulation  Thickness  Required 
to  Comply  with  ANSI/ASHRAE/IES 
Standard  90A-19CC  and  the  DOE  Interim 
Standards 

Note:  The  text  of  Table  9  appears  in  the 
Appendix. 

Table  10 — Energy  Cost  Savings  and 
Fiberglass  Costs  Due  to  DOE  Interim 
Standards 

Note:  The  text  of  table  10  appears  in  the 
Appendix. 

5.  Summary  of  Energy  Efficiency  and 
Cost-Benefit  for  Water  Oil  Heaters 

The  calculations  for  oil  water  heaters 
are  very  similar  to  those  of  gas  water 
heaters;  the  test  procedures  are  similar 
and  burner  configurations  are  similar. 
Like  gas  water  heaters,  energy  savings 
reductions  can  result  from  added 
insulation,  or  the  addition  of  fiue 
dampers.  The  analysis  performed  was 
similar  to  that  done  for  gas-fired 
heaters,  but  the  efficiencies  are 
combustion  efficiencies  (100%-stack 
losses,  a  measure  of  actual  energy  input 
into  water  without  including  standby 
losses  while  that  energy  is  being 
returned).  Under  these  conditions  the 
efficiency  requirements  are  80%  Ec  for 
ANSI/ASHRAE/IES  Standard  90A-1980 
and  83%  Ec  for  the  DOE  interim 
standards.  All  the  other  underlying 
assumptions  used  in  the  gas  water 
heater  analysis  also  pertain  to  oil  water 
heaters. 

The  oil  heater  analyzed  was  similar  in 
geometry  to  the  model  used  in  gas-fired 
water  heater  analysis — 6  in.  flue,  23.75 
in.  wide  tank,  47.9  in.  high  tank. 

In  the  examples  given  (Tables  11-13), 
an  86  gallon  oil-fired  water  heater,  the 
insulation  requirements  of  ANSI/ 
ASHRAE/DES  Standard  90A-1980  result 
in  jacket  heat  loss  rates  of  930.75  Btu/h. 
Jacket  heat  loss  is  reduced  to  417.10  Btu/ 
h  using  the  DOE  interim  standards 
criteria,  or  a  difference  of  513.65  Btu/h. 
Insulation  levels  for  Standard  90A-19S0 
are  1  in.  and  2  in.  for  the  DOE  interim 
standards.  The  added  insulation  can  be 
placed  either  internal  or  external  to  the 
water  heater  jacket.  Savings  from  the 
addition  of  1  inch  (2  inches  overall) 
fiberglass  insulation  would  be  $21.78,  or 
a  total  of  4.5  million  Btu  (at  $4.84/million 
Btu,  1988  average  national  price).  The 
cost  of  installing  the  insulation  would  be 
$40.80  ($11.66  for  insulation  and  $29.14 
for  the  other  costs).  Again  the  payback 
period  of  1.87  years  falls  well  within  the 
acceptable  range  for  energy 
conservation  investments. 


Table  11— Jacket  Heat  Loss  Rates  and 
Energy  Savings  Rates  Resulting  From 
Increased  Insulation  Thickness 

Note:  The  text  of  Table  II  appears  in  the 
Appendix. 

Table  12— Insulation  Thickness 
Required  to  Comply  with  ANSI/ 
ASHRAE/IES  Standard  90A-1980  and 
DOE  Interim  Standards 

Note:  The  text  of  Table  12  appears  in  the 
Appendix. 

Table  13— Energy  Cost  Savings  and 
Fiberglass  Costs  Due  to  DOE  Interim 
Standards 

Note:  The  text  of  Table  13  appears  in  the 
Appendix. 

B.  Institutional  Resources  and  Impact 
on  Affected  Croups 

DOE  is  obligated  under  the  DOE 
Organization  Act  and  section  310  of  the 
Energy  Conservation  Standards  for  New 
Buildings  Act  to  analyze  the  effect  its 
standards  would  have  on  the  groups 
affected  by  each  portion  of  the 
standards.  For  water  heaters  this  would 
include  the  product  manufacturers, 
product  distributors,  building  designers 
(architects  and  engineers),  and  building 
owners.  The  objective  of  the  building 
standards  has  been  stated  elsewhere  in 
this  Statement  of  Reasons — to 
promulgate  standards  that  save  the 
maximum  practicable  amount  of  energy. 
The  term  "practicable"  pertains  to  the 
affected  groups  because  they  must 
either  manufacture,  supply,  design,  or 
bear  the  cost  of  buying  the  water 
heaters  or  water  heater  components  that 
go  into  buildings. 

In  setting  the  water  heater  standby 
loss  criteria,  DOE  considered  the 
following  questions: 

1.  Is  It  Technically  Feasible  to  Meet  the 
Criteria? 

There  are  several  ways  to  meet  the 
standby  loss  criteria  adopted  interim 
standards.  For  gas  and  oil  water  heaters, 
more  insulation,  a  flue  damper,  and/or 
an  intermittent  ignition  device  can  be 
added.  For  electric  water  heaters,  the 
addition  of  insulation  is  the  appropriate 
response.  Flue  dampers  and  intermittent 
ignition  devices  are  a  well-established 
part  of  the  water  heater  market  and 
readily  available.  While  their  addition 
adds  to  the  cost  of  gas  and  oil  water 
heaters,  DOE  finds  no  overriding 
technical  reason  they  can't  be  added  to 
the  covered  water  heaters.  In  many 
cases,  flue  dampers  and  intermittent 
ignition  devices  are  already  being 
specified  in  the  design  of  commercial 
buildings. 
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DOE  has  assumed  the  use  of 
fiberglass  insulation  instead  of  foam 
insulation  to  provide  a  conservative 
estimate  of  technical  feasibility  in  light 
of  the  growing  perception  of  problems 
using  CPC-based  foam  insulations. 
Studies  indicate  that  the  CFCs 
discharged  firom  foam  insulations  and 
other  products  can  damage  the  earth's 
atmosphere.  However,  DOE  is  aware 
that  many  water  heaters  produced  today 
are  insulated  with  foam.  At  least  one 
insulation  manufacturer  claims  to  have 
a  foam  produced  without  the  use  of 
CFCs  and  it  is  reasonable  to  believe 
others  will  follow.  Foam  insulations 
occupy  iettS  volume  than  fiberglass 
insulations  with  corresponding  thermal 
resistance  values.  For  example,  an  inch 
of  extruded  polystyrene  foam  would 
have  an  R-value  of  5.  To  achieve  the 
same  R-value,  4-5  inches  of  fiberglass 
insulation  might  be  needed,  depending 
on  density.  DOE  found  no  reason  to 
believe  that  those  manufacturers  using 
foams  will  be  more  or  less  adversely 
affected  than  those  using  fiberglass. 

The  addition  of  insulation  does 
present  some  challenges  to 
manufacturers.  Depending  on  the 
volume  of  existing  external  water  heater 
jackets,  it  may  not  be  possible  for  ■ 
manufacturer  to  place  the  prescribed 
amount  of  insulation  between  the  jacket 
and  the  tank.  This  would  necessitate 
either  redesigning  the  jacket  or  more 
practically  for  those  companies  that 
make  many  sizes,  using  the  next  larger 
jacket  size.  Both  options  are  technically 
feasible  and  cost-effective.  An 
additional  option  would  be  to  wrap  the 
water  heater  with  insulation  once  it  is 
set  in  place. 

There  has  been  some  resistance  to 
adding  insulation  to  electric  water 
heaters  because  of  the  higher 
temperatures  that  the  internal  wiring 
would  have  to  endure.  DOE  recognizes 
this  problem  but  there  are  wire  products 
on  the  market  with  electric  insulation 
readily  capable  of  withstanding  higher 
temperatiu'cs  than  will  be  experienced 
in  commercial  storage  water  heaters. 
Adding  insulation  to  the  outside  of 
storage  water  heaters  must  be  done  with 
care  on  gas  and  oil  water  heaters  to 
avoid  causing  combustion  or  exhaust 
problems.  In  either  case,  trained 
certified  installers  should  be  used. 

2.  What  Effect  Would  the  Criteria  Have 
on  the  Water  Heater  Market  and  the 
Product  Distributors? 

The  DOE  interim  standards  will  be 
voluntary  for  new  non-Federal 
buildings.  The  standards  will  only  be 
mandatory  for  the  design  of  new  Federal 
buildings  (they  do  not  cover  buildings 
constructed  with  government  loans  or 


loan  guarantees).  Therefore,  as  new 
Federal  buildings  account  for  only  2-3 
percent  of  those  constructed  nationally. 
DOE  finds  no  convincing  evidence  that 
there  will  be  a  significant  effect  on  the 
water  heater  market  or  product 
distributors.  In  addition,  because  the 
DOE  interim  standards  are  design 
standards,  it  must  be  understood  that 
because  of  the  Federal  building  process 
the  actual  procurement  of  materials  and 
building  components  are  not  likely  to  be 
affected  for  two  to  three  years  or  more. 
The  Federal  building  process  Involves 
several  steps.  The  first  is  developing  the 
building  program,  site  selection,  and 
producing  the  preliminary  design.  The 
following  fiscal  year  the  appropriation 
of  funds  is  sought  for  design, 
construction  documents,  and  cost 
estimates.  Once  this  has  been 
completed,  constniction  funds  are 
sought  in  the  following  fiscal  year, 
based  on  the  design  and  cost  estimates. 
Once  construction  funds  are 
appropriated,  bidding,  procurement  of 
materials,  and  construction  follow.  DOE 
interim  standards  for  many  aspects  of 
the  building  are  applied  in  the  first  and 
second  steps  of  this  process.  In  the  case 
of  water  heaters,  the  criteria  will 
primarily  be  used  in  the  second  step  for 
specification  and  cost  estimating. 
Hence,  buildings  designed  in  FY  1990 
will  start  construction  in  mid  FY  1991  at 
the  earliest  Most  will  be  commenced  in 
FY  1992. 

ASHRAE  has  voted  to  issue 
ASHRAE/IES  Standard  90.1-1969.  as 
previously  noted.  The  water  heater 
standby  loss  criteria  are  the  same  as 
those  in  the  DOE  interim  standards  and 
have  an  effective  date  of  1992.iience.  In 
1992,  the  criteria  will  be  the  same.  It  is 
likely  that  ASHRAE/IES  Standard  90.1- 
1988  will  be  adopted  nationally  by  most 
States  as  were  its  predecessor  versions. 
Standards  90-75  and  90A-1960. 
Commencing  with  their  pubhcation  and 
distribution  they  will  represent 
recommended  engineering  practice 
across  the  country  whether  they  have 
been  incorporated  in  local  or  State 
codes  or  not.  By  1992,  product 
manufacturers  will  have  to  comply  with 
the  same  criteria  across  the  board.  The 
small  but  guaranteed  market  for  water 
heaters  that  new  Federal  buildings  will 
provide,  which  because  of  the 
previously  described  Federal  building 
process  will  commence  in  late  1991. 
should  assist  manufacturers  in  making 
the  transition  to  more  energy  conserving 
water  heater  product  lines. 

3.  Will  Building  Owners  Be  Adversely 
Affected  Because  of  the  Added  Costs? 

It  is  clear  from  the  analysis 
conducted,  and  summarized  above,  that 


the  siandby  loss  criteria  can  be  very 
beneficial  to  building  owners.  With 
short  payback  periods,  they  are  able  to 
recoup  their  initial  investment  within  1 
to  2Vs  years.  Any  energy  ax\d  dollar 
savings  beyond  the  payback  period  are 
profit  It  has  been  contended  that 
maintenance  of  more  heavily  insulated 
water  heaters  could  be  more  expensive, 
thus  reducing  profits.  However,  DOE 
finds  no  evidence  which  links  standby 
loss  criteria  with  higher  maintenance 
costs. 

It  has  been  contended  that  added 
insulation  will  require  the  design  of 
special  access  doors  to  permit  the 
installation  of  water  heaters.  In  Federal 
buildings,  doors  are  currently  designed 
to  widths  adequate  to  acceprt  better 
insulated  equipment  Unlike  homes, 
egress  requirements  of  commercial 
buildings,  with  generally  larger  heating 
equipment  such  as  boilers  and  furnaces 
and  cooling  equipment  such  as  chillers. 
already  require  adequate  openings.  The 
same  is  true  in  the  private  sector,  too. 
Hence,  no  effect  on  owr»ers  is 
anticipated. 

4.  What  EffecU  Will  There  Be  oo 
Building  Designers? 

DOE  has  identified  none.  DOE 
considered  that  designers  must  provide 
space  to  accommodate  equipment  in  the 
building  design,  size  the  equipment 
design  the  connection  of  equipment  to 
the  larger  water  system  in  the  building. 
and  specify  the  equipment.  DOE  sees  no 
impact  on  designers  in  regard  to  the 
above  tasks  relative  to  the  standby  bss 
criteria. 

5.  Is  Fiberglass  the  Optimal  Insulation 
To  Meet  the  Standby  Loss  Criteria? 

In  most  of  the  examples  analyzed  it  is 
possible  to  meet  DOE  interim  standards 
through  simple  addition  of  fiberglass. 
Foam  insulation,  however.  Is  an  option, 
often  only  causing  the  manufacturer  to 
purchase  the  foam  generating  equipment 
(prices  can  range  $10,000  to  $20,000). 
With  the  increased  insulating  value  of 
the  foam,  no  re-tooling  of  the  ^cket  size 
is  usually  required.  Most  foams  today 
use  blowing  agents  containing 
chlorofiuorocarbons  (CFC).  It  has  been 
determined  that  CFC  emissions  can  be 
damaging  to  the  atmosphere.  It  is 
conceivable  CFC  regulations  may  be 
enacted  limiting  the  use  of  some  foams 
until  substitute  foaming  agents  can  be 
identified  and  tested. 

Another  option  to  meet  the  additional 
insulation  requirements  Is  to  provide  in- 
situ  fiberglass  wrap— 2  or  more  inches. 
For  almost  all  applications  in  electric 
water  heaters,  this  will  work.  There  ara 
potential  problems  associated  with 
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proper  installation  of  the  in-situ  wrap 
when  used  with  either  gas  or  oil,  or  for 
higher  temperatiire  applications.  This 
would  require  trained  installers  and/or 
careful  on-site  inspectioa 

According  to  discussions  with  several 
manufactuers,  larger  water  heaters  (over 
120  gallons)  are  custom  built.  (USDOE 
1989)  Thus,  the  incremental  cost  of 
increasing  the  jacket  insulation 
thickness  is  extremely  small — as  Uttle  as 
$100  per  unit  (unit  prices  vary  from 
around  $1300-11,600)  (Gaston  1984). 
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VL  Summary 

In  the  preceding  sections  of  this 
Statement  of  Reasons,  EKDE  has 
endeavored  to  be  responsive  to  the 
October  6, 1989  Memorandum  and  Order 
of  the  court  in  Gas  Appliance 
Manufacturers  Association  et  al.  v. 
Secretary  of  Energy.  More  specificially, 
DOE  has  undertaken  to  provide  a 
detailed  and  substantiated  statement  of 
the  reasons  for  and  circumstances 
surrounding  its  adoption  of  the  water 
heater  standby  loss  criteria  in  question, 
with  attention  to  the  relevant  statutory 
requirements,  including  those  dealing 
with  practicability,  cost-benefit  analysis 
and  impact  on  affected  groups.  In  that 
regard,  DOE  has  described  and 
referenced  the  activities  and  procedures 
which  its  personnel  utilized  and  the 
materials  and  data  upon  which  they 
relied  in  arriving  at  the  decision  to  adopt 
the  standby  loss  criteria  which  are  the 
subject  of  the  above-referenced 
litigation  and  this  Statement  of  Reasons. 

la  conjunction  with  the  publication  of 
this  Statement  of  Reasons,  and  in 
further  response  to  the  court's 
Memorandum  and  Order,  DOE  is 
placing  in  the  public  rulemaking  record 
all  of  the  technical  support  documents 
and  referenced  materials  upon  which  it 
is  relying  to  date.  These  documents  and 
materials  may  be  examined  at  DOE's 
Freedom  of  Information  Reading  Room, 


Room  lE-190, 1000  Independence  Ave 
SW..  Washington,  DC.  20585,  (202)  58ft- 
6020.  between  9:00  a.m.-4:00  p.m., 
Monday — Friday,  except  hoUdays. 

In  further  compliance  with  the 
Memorandum  and  Order,  DOE  is  also 
providing  for  its  receipt  of  written 
comments  on  this  Statement  of  Reasons 
from  the  plaintiffs  in  the  above- 
referenced  litigation  and  other 
interested  persons.  Those  comments 
must  be  received  by  DOE  by  the  close  of 
business  on  January  15, 1990,  Section  VII 
below  provides  additional  information 
on  the  public  comment  procedures  to  be 
used. 

As  a  final  act  of  compliance  with  the 
Memorandum  and  Order,  on  February 
15, 1990,  DOE  will  publish  in  the  Federal 
Register  a  statement  responding  to  such 
critique(s)  or  comment  as  may  be 
submitted  by  plaintiffs  in  the  "GAMA" 
litigation  and  other  interested  persons, 
therein  discussing  the  same  with 
reference  to  the  applicable  statutory 
criteria  and  annoiuicing  DOE's 
determination  as  of  that  time  as  to 
appropriate  standby  loss  criteria. 

Vn.  Public  Comment  Procedures 

A.  Participation  in  Response  to 
Statement  of  Reasons 

DOE  encourages  and  invites  the 
maximum  level  of  pubUc  participation  in 
responding  to  this  Statement  of  Reasons. 
Individuals,  Federal  agencies,  architects, 
engineers,  utihties,  States  and  local 
governments,  building  code 
organizations,  builders,  builder 
associations,  manufacturers, 
manufacturer  associations,  building 
owners,  building  owner  associations, 
consumers  and  others  are  urged  to 
submit  written  comment  on  the 
Statement  of  Reasons. 

B.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views  or 
argtunpnts  with  respect  to  the  subjects 
discussed  in  this  Statement  of  Reasons. 
Instructions  for  submitting  written 
comments  are  set  forth  below. 
Comments  should  be  labeled  both  on 
the  envelope  and  on  the  dooiments, 
"Commercial  and  Multi-Family  High 
Rise  Residential  Building  Standards 
(Docket  No.  CAS-RM-79-112-C)"  and 
must  be  received  by  January  15, 1990,  in 
order  to  be  considered.  Seven  (7)  copies 
are  requested  to  be  submitted.  All 
comments  received  by  that  date  and 
other  relevant  information  will  be 
considered  by  DOE  before  final  action  is 
taken.  All  written  comments  received  on 
the  Statement  of  Reasons  will  be 


available  for  public  inspection  at  the 
DOE  Freedom  of  Information  Reading 
Room  as  previously  provided 

Pursuant  to  the  provisions  of  10  CFR 
1004.11.  any  person  submitting 
information  or  data  which  the 
submitting  person  l>eheves  to  be 
confidential  and  exempt  by  law  from 
public  disclosure,  should  submit  one 
complete  copy  of  the  document  and  six 
copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  DOE  will  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  information  or 
data  and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  DOE,  when 
evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted  include:  (1)  A  description  of 
the  item;  (2)  an  indication  as  to  whether 
and  why  such  items  of  information  have 
been  treated  by  the  submitting  party  as 
confidential  within  the  industry,  (3) 
whether  the  information  is  generally 
known  or  available  from  other  sources; 
(4)  whether  the  information  has 
previously  been  made  available  to 
others  without  obligation  concerning  its 
confidentiaUty;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosure:  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and,  (7)  why  disclosure 
of  the  information  would  not  be  in  the 
pubUc  interest 

List  of  Subjecto  in  10  CFR  Part  435 

Architects.  Building  code  officials. 
Buildings,  Energy  conservation.  Energy 
conservation  building  performance 
standards.  Engineers,  Federal  buildings 
and  facihties.  Housing.  Water  heaters, 
Insulation.  Voluntary  performance 
standards. 

In  consideration  of  the  foregoing  and 
in  compliance  with  the  court's 
Memorandum  and  Order,  DOE  hereby 
submits  the  foregoing  Statement  of 
Reasons  For  Adoption  of  Water  Heater 
Standby  Loss  Criteria  as  identified  in 
(Part  435  of  Chapter  II  of  Titie  10  of  the 
Code  of  Federal  Regulations  Subpart  A. 
Table  9.3-1,  Standard  Rating  Conditions 
and  Minimum  Performance  of  Water 
Heating  Equipment) 

Issued  in  Washingtoa  D.C  on  November 
27.1989. 
}.  Michael  Davit, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
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APPENDIX  —  Tables  1—13 

Tablt  1.  STANDBY  LOSSES  CALCUUTED  USING  ANSI  221.10.3.-1985  METHOD  (FLUE  DAMPER  l   110)    {OTHER  LOSSES  -  193.24) 


FUEL 


GAS 
GAS 
GAS 
CAS 
GAS 
GAS 
GAS 
GAS 
CAS 
GAS 
GAS 
GAS 
GAS 


HEIGHT 
{In.) 


DIAMETER 
{In.) 


INPUT 
{kBtu/h) 


VOLUME 

(gal.) 


SS.70 
55.70 
55.70 
55.70 
55.70 
55.70 
55.70 
55.70 
55.70 
55.70 
55.70 
55.70 
55.70 


23.75 
23.75 
23.75 

23.75 
23.75 
23.75 
23.75 
23.75 
23.75 
23.75 
23.75 
23.75 
23.75 


240.00 
240.00 
240.00 
240.00 
240.00 
240.00 
240.00 
240.00 
240.00 
240.00 
240.00 
240.00 
240.00 


100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 


TOP 
(in.) 


INSULATION 


0.00 
0.50 
1.00 
1.50 
2.00 
2.50 
3.00 
3.50 
4.00 
4.50 
5.00 
5.50 
6.00 


SIDE 
(fn.) 


BOTTOM 
(In.) 


0.00 
0.50 
1.00 
1.50 
2.00 
2.50 
3.00 
3.50 
4.00 
4.50 
5.00 
5.50 
6.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


SURFACE 

AREA 

(FT2) 


35.01 
37.03 
39.09 
41.19 

43.n 

45.52 

47.75 
50.03 
52.35 
54.71 
57.12 
59.57 
62.06 


UATER 
TEMP 
CF) 


160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 


AIR 

TEMP 

Cf) 


Q  LOSS 
(Btu/H) 


SB 

(VH) 


CX-90A 
(VH) 


Ot-DOE 

(VH) 


70.00 
70.00 
70.00 
70.00 
70.00 
70.00 
70.00 
70.00 
70.00 
70.00 
70.00 
70.00 
70.00 


4469.83 
1150.06 
708.50 
528.68 
430.79 
369.2> 
327.11 
296.48 
273.28 
255.16 
240.64 
228.81 
217.90 


8.37 
2.41 
1.62 
1.30 
1.12 
1.01 
0.93 
0.88 
0.84 
0.81 
0.78 
0.76 
0.74 


3.47 
3.47 
3.47 
3.47 
3.47 
3.47 
3.47 
3.47 
3.47 
3.47 
3.47 
3.47 
3.47 


1.68 
1.68 
1.68 
1.68 
1.68 
1.68 
1.68 
1.68 
1.68 
1.68 
1.68 
1.68 
1.68 


to 


a 

o 


pa 

s 


< 

o 

N3 

CO 


CO 


n 

B 
cr 
a 
<t 

u 

o 


CO 
CO 


50 

c 

Ma. 

CD 

CD 

B 
S 
O. 

JO 
n 

1. 

cr. 

I 
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Tabic  2.    Jacktt  iMt  rattt  and  anergy  savfnsa  rata*  raaultlng  froa  fncraatad 
Insulation  thicknast. 


GAS  NEATER  TYPE 


ANSI/ASMRAE/IES 

DOE  Intarta 

SAVINGS 

Standard  90A-1980 

Standards 

(*tu/h) 

(Btu/h) 

(Btu/h) 

FLUE  DAMPER  t  I ID 


1150.60 


708.50 


a2.io 


Tabla  3.  AbUity  to  Conply  with  DOE  Intaria  Standards  by  Reduction  of 
Jacket  Losses  for  a  Selection  of  ConiMrcially  Available  Neater  Sises 
based  on  Stated  Loss  Assumptions. 


TarA  Capacity 
(gallons) 


Percent  of  Losses  through  Jacket  at  Compliance 

with  ANSI/ASHRAE/IES  Standard  90A-1980 

30     40     50     60     70     80 


100 
129 
221 
411 

594 


NO 

NO 

NO 

NO 

YES 

YES 

NO 

NO 

NO 

NO 

YES 

YES 

NO 

NO 

NO 

YES 

YES 

YES 

NO 

NO 

NO 

YES 

YES 

YES 

NO 

NO 

NO 

YES 

YES 

YES 

Table  4.  Insulation  Thickness  Required  to  Comply 
with  ANSI/ASHRAE/IES  Standard  90A-1980  and  DOE 
Interim  Standards  (with  70  percent  losses  through 
Jacket  at  ANSI/ASHRAE/IES  Standard  90A-1980 
compliance  level). 


Tank  Capacity   ANSI/ASHRAE/IES        DOE  Interim 
(gallons)      Standard  90A-1980      Standards 


100 
129 
221 
411 
594 


1  in. 

1  in. 

1  fn. 

1  in. 

1  fn. 


3  fn. 
2-1/2  in. 
2  fn. 
1-1/2  fn. 
1-1/2  fn. 


•  2  lb/ft''  density  fiberglass  insulation 
(k  •  0.28  Btuin/hft*-»F) 
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Tabl*  5.  Energy  Cost  Savings  and  Fiberglass  Costs  Due  to  DOE  Interim 
Standards  (with  70  percent  losses  through  Jacket  at  ANSI/ASKRAE/IES 
Standard  90A-1980  compliance  levels). 
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Tank  Capacity 
(gallons) 

Energy  Savings 

% 

Fiberglass 

t 

Total* 

% 

Payback 
Years 

100 

32.53 

20.48 

51.20 

1.57 

129 

31.74 

21.06 

52.65 

1.66 

221 

3fi.03 

18.36 

45.90 

1.21 

411 

56.67 

27.14 

67.85 

1.20 

S94 

77.46 

37.04 

92.60 

1.20 

The  total  cost  is  based  studies  that  show  the  total  increased 
cost  is  approximately  2.5  times  the  cost  of  the  fiberglass 
insulation,  (see  Blue  1979} 


Table  7.  Energy  Cost  Savings  and  Fiberglass  Costs  Due  to  ME  Interim 
Standards  (with  80  percent  losses  through  Jacket  at  ANSI/ASNRAE/IES 
Standard  90A-1900  cenplianee  level). 


Tank  Capacity 
(gallons) 

Energy  Savings 

$ 

Fiberglass 

$ 

Total* 

t 

rayoacK 
Taars 

100 

26.08 

13.28 

».20 

1.27 

129 

27.72 

13.73 

34.33 

1.24 

221 

27.99 

9.00 

22.50 

0.80 

411 

40.93 

13.37 

33.43 

0.82 

594 

55.90 

18.27 

45.68 

0.82 

The  total  cost  is  based  on  studies  that  show  the  total  increased 
cost  is  approximately  2.5  times  the  cost  of  the  fiberglass 
insulation,  (see  Blue  1979) 


Table  6.  Insulation  Thickness  Required  to  Comply 
with  ANSI/ASHRAE/IES  Standard  90A-1980  and  DOE 
Interim  Standards  (with  80  percent  losses  through 
jacket  at  ANSI/ASHRAE/IES  Standard  90A-1980 
conpliance  level). 


Tank  Capacity 
(gallons) 

ANSI/ASHRAE/IES 
Standard  90A-1980 

DOE  Interim 
Standards 

100 

1  in. 

1-1/2  in. 

129 

1  In. 

1-1/2  in. 

221 

1  in. 

1  in. 

411 

1  in. 

1  fn. 

594 

1  in. 

1  in. 

2  Ib/ft^  density  fiberglass 
(k  «  0.28  Btuin/hft^'F) 


insulation 


Table  8.  Insulation  Thickness  Required  to  Coaply 
with  ANSI/ASHRAE/IES  Standard  90A-1980  and  DOE 
Interim  Standards  (with  90  percent  losses  through 
jacket  at  ANSI/ASHRAE/IES  Standard  90A-1980 
compliance  levels). 


Tank  Capacity   ANSI/ASHRAE/IES       DOE  Interii 
(gallons)      Standard  90A-1980      Standards 


1  in. 

1  in. 

1  in. 

1  in. 

1  in. 


2  lb/ft'  density  fiberglass  insulation 
(k  ■  0.28  Btuin/hft'*F) 


100 

1  in 

129 

1  in 

221 

1  in 

411 

1  in 

594 

1  in 

IMI 
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Tabl*  9.    Insulation  ThickntM  Required  to  Coaply 
Mith  ANSI/ASHRAE/IES  Standard  90A-1980  and  the  DOE 
Interia  Standards. 


Tank  CapKfty       ANSI/ASHRAE/IES  DOE  Interia 

(gallons)  Standard  90A-1980  Standards 


50 

1-1/2  In 

120 

1-1/2  In 

170 

1-1/2  In 

S-1/2  In. 
S-1/2  In. 
S-1/2  In. 


2  Ib/ft^  density  fibecglass  Insulation 
(k  >  0.28  ltuln/hft^*F) 


Table  10.  Energy  Cost  Savings  and  Fiberglass  Costs  Due  to  DOE  Interia 

Standards. 


Tank  Capacity 
(gallons) 

Energy  Savings 

S 

Fiberglass 

t 

Total* 

S 

Payback 
Tears 

50 

2t.35 

23.67 

59.18 

2.77 

120 

38.94 

39.20 

97.99 

2.52 

170 

49.01 

50.58 

126.45 

2.58 

The  total  cost  is  based  on  studies  that  show  the  total  Increased 
cost  is  approximately  2.5  tines  the  cost  of  the  fiberglass 
Insulation.  (Blue  1979.) 


Federal  Register  /  Vol.  54.  No.  229  /  Thursday.  November  30. 1989  /  Rules  and  Regulations         49743 


X-698 


MANDATORY  CONCURRENCE 


11/27/89 
2:20pa 


Table  11.  Jacket  heat  loss  rates  and  energy  savings  rates  resulting  froa 
Increasad  insulation  thickness. 


91 L  NEATER  TYPE 


ANSI/ASHRAE/IES 

DOE  Interia 

SAVINGS 

Standard  90A-1980 

Standards 

(Btu/h) 

(Stu/h) 

(Btu/h) 

(Ec  >  80X) 

(Ec  >  83X) 

JACKET  LOSSES  > 
BOX  OF  TOTAL  LOSS 


930.75 


417.10 


Note:  These  savings  are  based  on  assuiption  that  aodels  currently 
aeeting  the  ANSI/ASHRAE/IES  Standard  90A-1980  criteria  have 
BOX  of  standby  loss  through  the  jacket. 


Table  12.  Insulation  Thickness  Required  to  Coaply 
with  ANSI/ASHRAE/IES  Standard  90A-1980  and  DOE 
Interia  Standard). 


Tank  Capacity   ANSI/ASHRAE/IES        DOE  Interii 
(gallons)      Standard  90A-1980      Standards 


86 


1  In. 


2  in. 


2  Ib/ft^  density  fibecgfiss  insulation 
(k  ■  0.28  Btuin/hft'»F) 


Table  13.  Energy  Cpst  Savings  and  Fiberglass  Costs  Due  to  DOE  Interia 
Standards 


Tank  Capacity   Energy  Savings   Fiberglass     Total 
(gallons)       $  S  t 


Payback 
Tears 


86 


21.78 


11.66 


29.14 


1.87 


*      The  total  cost  Is  based  on  studies  that  show  the  total  Increased 
cost  It  approxiaately  2.5  tiaes  the  cost  of  the  fiberglass 
Insulation.  (Blue  1979) 

Note:   National  average  energy  cost  for  fuel  oil  (distillate  fuel)  is 
S4.84/a{llion  Btu. 
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H.R.  215/Pub.  L  101-173 
To  amend  title  5,  United 
States  Code,  with  respect  to 
the  method  by  which  premium 
pay  is  determined  for  irregular, 
unscheduled  overtime  duty 
performed  by  a  Federal 
employee.  (Nov.  27,  1983; 
103  Stat  1292;  1  page) 
Price:  $1.00 

H.J.  Res.  291/Pub.  L.  101- 
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Designating  November  16. 
1989,  as  ■■interstitial  Cystitis 
Awareness  Day".  (Nov.  27. 
1989;  103  Stat  1293;  1  page) 
Price:  $1.00 

S.  931/Pub.  L  101-175 
Genesee  River  Protection  Act 
of  1989.  (Nov.  27.  1989;  103 
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commencing  on  November  25, 

1990,  and  ending  on 
December  1,  1990,  as 
"National  Home  Care  Week". 
(Nov.  27.  1989;  103  Stat 
1295;  1  page)    Price:  $1.00 
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WIIO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
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2.  The  relationship  l>etween  the  Federal  Register  and  Code 
of  Federal  Regulations. 
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documents. 
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WASHINGTON.  DC 
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WHERE:  Office  of  the  Federal  Register, 
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agricultural  commodities: 
Daminozide  (trade  name  Alar,  etc.);  correction,  49844 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  49796 
Weekly  receipts,  49796 
Toxic  and  hazardous  substances  control: 
Asbestos-containing  materials  in  schools — 
EPA-approved  courses  and  tests,  and  accredited 
laboratories;  correction,  49845 

Executive  Office  of  the  President 

See  President's  Advisory  Committee  on  Points  of  Light 
Initiative  Foundation;  Trade  Representative,  Office  of 
United  States 

Family  Support  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
49816 
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federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
McDonnell  Douglas,  49748 

PROPOSEO  RUtES 

Airworthiness  directives: 
Fairchild.  49771 

FMtorai  Communications  Commission 

RULES 

Common  carrier  services: 
Telephone  companies — 
Class  A  and  Tier  1;  automated  reporting  requirements. 
49761 
Radio  stations;  table  of  assignments: 
Alabama;  correction,  49845 
Texas.  49761 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Illinois  et  al.,  49779 
Vermont,  49780 
(2  documents) 

NOTICES 

Agency  information  collection  activities  imder  OMB  review. 

49796 
Rulemaking  proceedings;  petitions  Hied,  granted,  denied, 

etc.,  49796 
Applications,  hearings,  determinations,  etcj 
Sound  of  Life.  Inc.,  et  al,  49797 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Suni>hine  Act  49841 
(2  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc: 
Oklahoma  Cas  &  Electric  Co.  et  al.  49791 

Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  49793 
Colorado  Interstate  Gas  Co.,  49793 
Columbia  Gas  Transmission  Corp..  49793 
Inter-City  Minnesota  Pipelines  Ltd.,  Inc.,  49794 
Natural  Gas  Pipeline  Co.  of  America,  49794 
Transcontinental  Gas  Pipe  Line  Corp.,  49794 
Trunkline  Gas  Co..  49795 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Illinois,  49785 
Illinois  et  al.  49784,  49785 

(2  documents) 
Oklahoma  et  al,  49784 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  49797 
Tariffs,  inactive;  cancellation.  49798 

f  eaerai  Mss^erve  System 

NOTICES      y 

Meetings;  sWshine  Act.  49842 

(2  dociirneftts) 
Applications,  hearings,  determinations,  etc.: 
Brookside  Bancshares.  Inc..  49813 


First  Charlotte  Financial  Corp.  et  al,  49813 
Ingeman,  fames  B.,  et  al,  49814 
Mid  Am,  Inc.,  49814 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 
49814 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 
Parental  drug  products  containing  benzyl  alcohol  or  other 
antimicrobial  preservatives:  withdrawn.  4977?. 
NOTICES 
Human  drugs: 
Export  applications — 
Once-A-Day  Benylin  Cold  Controlled  Release  Capsule. 
49817 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Boise  National  Forest,  ID,  49787 

General  Services  Administration 

PROPOSED  RULES 
Federal  property  management: 
Centralized  services  in  Federal  buildings — 
Printing  and  photocopying  services,  49777 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Family  Support  Administration;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  Social  Security  Administration 

Health  Resources  and  Services  Adminlstratinn 

NOTICES 

Meetings;  advisory  committees: 
December,  49817 
(2  documents) 
January;  correction,  49818 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  6) — 
Fair  market  rent  for  new  construction  and  substantial 
rehabilitation,  49886 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facihties  to  assist  homeless — 
Excess  and  surplus  Federal  property,  49818 

interior  Department 

See  Land  Management  Bureau;  Surface  Mining  Reclamation 
and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Meetings: 
Commissioner's  Advisory  Group,  498,15 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 
Agricultural  cooperative  transportation  filing  notices. 
49819 
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Railroad  operation,  acquisition,  construction,  etc.: 

R.J.  Gorman  Railroad  Co./Memphis  Line.  49821 

Union  Pacific  Railroad  Co.  et  al.  49820 
Railroad  services  abandonment: 

CSX  Transportation.  Inc.,  49818 

Woodstock  &  Blocton  Railway  Co.  et  al.  49821 

Justice  Department 

See  also  Drug  Enforcement  Administration;  Prisons  Bureau 
NOTICES 

Pollution  control;  consent  agreements: 
Hardage.  Royal  N..  et  al.  49822 

Labor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration;  Mine  Safety 
and  Health  Administration;  Wage  and  Hour  Division 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
49822 

Land  Management  Bureau 

RULES 

Public  land  orders: 

New  Mexico.  49760 
NOTICES 
Environmental  statements;  availability,  etc.: 

Yuma  District  wilderness  study  areas.  AZ,  49818 
Realty  actions;  sales,  leases,  etc.: 

Oregon;  correction,  49819 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Engelhard  Corp.,  49826 
Soldier  Creek  Coal  Co.,  49827 

National  Aeronautics  and  Space  Administration 

R'AES 

Freedom  of  Information  Act;  implementation,  49749 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  49827 
National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  49842 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Air  brake  systems — 
Trucks,  buses,  and  trailers;  braking  requirements,  49781 

National  Labor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act.  49842 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lake  Washington  Ship  Canal.  WA;  California  sea  lion 
predation,  49787 

Meetings: 
South  Atlantic  Fishery  Management  Coimcil.  49788 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radioisotope  licenses  and  topical  reports;  fee  schedules 
revision,  49763 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

President's  Advisory  Committee  on  the  PoinU  of  Light 
Initiative  Foundation 

NOTICES 

Meetings,  49829 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Inmate  financial  responsibility  program,  49944 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry: 
Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Joint  industry  plan;  intermarket  trading  system  plan, 
amendments,  49829 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  et  al.  49830 

Applications,  hearings,  determinations,  etc.: 
National  Bond  Fund  et  al.  49833 
Public  utility  holding  company  filings.  49831 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
49818 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 

plan  submissions: 
Virginia;  correction.  49751 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kansas,  49773 
Kentucky.  49774 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

Procurement;  foreign  government  discrimination  against 
U.S.  products  and  services;  annual  report  compilation, 
49828 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 

National  Highway  Traffic  Safety  Administration 
RULES 

Drug  testing  programs,  workplace;  procedures,  49854 
Drug-free  transportation  system  programs;  implementation 

conferences,  49878 
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Treasury  Department 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Private,  non-profit  organizations  in  support  of 

international  professional  and  cultural  activities, 

49835 
Youth  exchange  program,  49837 

Veterans  Affairs  Department 

RULES 

Disabilities  rating  schedule: 
Peripheral  nerves  diseases 
Correction,  49754 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Veterans'  Employment  Training,  and  Counseling 
Amendments  of  1988;  implementation,  49755 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Vietnam  Veterans  Readjustment  Problems  Advisory 
Committee,  49839 
Meetings: 
Rehabilitation  Research  and  Development  ScientiHc 

Review  and  Evaluation  Board,  49839 
Wage  Committee,  49840 

Wage  and  Hour  Division 

NOTICES 

Learners,  certificates  authorizing  employment  at  special 
minimum  wages,  49827 


Separate  Parts  in  Ttils  Issue 

Part  11 

Environmental  Protection  Agency,  49848 

Part  ill 

Department  of  Transportation,  49854 

Partly 

Department  of  Housing  and  Urban  Development,  49886 

Party 

Department  of  Justice,  Bureau  of  Prisons  49944 

Part  yi 

Environmental  Protection  Agency,  49948 
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Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Federal  Register 

Vol.  54,  No.  230 

Friday,  December  1.  ISBS 


This  section  of  1h«  FB3ERAL  REGtSTER 
contains  regutatory  doounents  having 
general  applicabtlity  and  legal  effect,  most 
of  wtiich  an  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  soM 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTyENT  OF  AGRICULTURE 
AgricuRural  Marltettng  Servfee 
7  CFR  Part  907 


(Navel  Orar>^)« 


jtation  696] 


Navel  Or»r.|}ps      own  in  Artxoita  and 

Desig;  3tiK  ta-^  of  CaUfomia 

agency:  Agricoltural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period  from 
December  1  through  December  7, 1989. 
Consistent  with  program  objectives, 
such  action  is  needed  to  balance  the 
supplies  of  fresh  navel  oranges  with  the 
demand  for  such  oranges  during  the 
period  specified.  This  action  was 
recommended  by  the  Navel  Orange 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  navel  orange 
marketing  order. 

DATES:  Regulation  696  (7  CFR  part  907) 
is  effective  for  the  period  from 
December  1  through  December  7, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
lacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  US.  Department  of 
Agriculture.  Room  2523-S.  P.O.  Box 
96456,  Washington.  DC  20090-6456: 
telechoDe:  (202)  447-8138. 

ihis  iinai  rule  is  issuea  unaer 
Marketing  Order  907  (7  CFR  part  907),  as 
amended,  regulating  the  handHag  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  Thia  order 
is  efiiective  under  the  Agricaltural 
Marketing  Agreement  Act  of  1937.  as 


amended,  hereinafter  referred  to  as  the 
Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
coiuider«l  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4,065  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  aimual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  tibose  whose  annual 
receipts  are  less  than  $3,500000.  Ilie 
majority  of  handlers  and  producers  of 
California -Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
ntmiber  of  growers  located  over  a  wide 
area.  The  {noducticn  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1,  Central  California,  which 
represented  85  percent  of  the  total 
production  in  1988-89.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  13  percent  of 
1988-80  productioii;  District  3  is  the 
desert  area  of  California  and  Arizona, 
and  it  represented  approximately  1 
percent  and  District  4,  which 
represented  approximately  1  percent,  is 
northern  California.  The  Committee's 
estimate  of  1069-00  production  is  73.350 
cars  (one  car  equals  1.000  cartons  at  37.5 


pounds  net  weight  each),  as  conqiaTed 
with  70,633  cars  during  the  1968-80 
season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  (regidated)  frrah  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges.  The  Committee 
estimates  that  about  68  percent  of  the 
1989-90  crop  of  73,350  cars  will  be 
utilized  in  fresh  domestic  chamiels 
(49,500  cars),  with  the  remainder  being 
exported  fresh  (10  percent)  or  processed 
(22  percent),  lliis  compares  with  the 
1988-89  total  of  45.581  cars  shipped  to 
fresh  domestic  markets,  about  64 
percent  of  the  crop. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  intended  to  provide 
benefits  to  growers.  Growers  benefit 
ftom  increased  returns  and  improved 
maiicet  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  growen  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  oiable  handlers  to  carry  out 
their  fanctions.  Costs  incurred  by 
handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
enhance  grower  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  grower  level.  Thus,  even 
a  small  variation  in  shipments  can  have 
a  great  impact  on  prices  and  grower 
revenue.  Under  these  circumstances, 
strong  arguments  can  be  advanced  as  to 
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the  benefits  to  growers,  particularly 
smaller  growers. 

At  the  beginning  of  each  marketing 
year,  the  Committee  submits  a 
marketing  policy  to  the  U.S.  Department 
of  Agriculture  (Department]  which 
discusses,  among  other  things,  the 
potential  use  of  volume  and  size 
regulations  for  the  ensuing  season.  The 
Committee,  in  its  1989-90  season 
marketing  policy,  considered  the  use  of 
volume  regulation  for  the  season.  This 
marketing  policy  is  available  from  the 
Committee  or  Ms.  Schlatter.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate.  A 
"Notice  of  Marketing  Policy"  (notice), 
which  summarized  the  Committee's 
marketing  policy,  was  prepared  by  the 
Department  and  published  in  the 
October  19, 1989,  issue  of  the  Federal 
Register  (54  FR  42966).  The  purpose  of 
the  notice  was  to  allow  public  comment 
on  the  Committee's  marketing  policy 
and  the  impact  of  any  regulations  on 
small  business  activities. 

The  notice  provided  a  30-day  period 
for  the  receipt  of  comments  from 
interested  persons.  That  comment 
period  ended  on  November  20, 1989. 
Comments  were  received  from  Mr.  Carl 
Pescosolido,  ]r..  Sequoia  Orange 
Company,  Inc.,  Mr.  Richard  J. 
Pescosolido,  Foothill  Farms,  and  Mr. 
James  A.  Moody,  coordinator  for 
Farmers  Alliance  for  Improved 
Regulation.  The  Department  is  currently 
analyzing  the  comments  received  and 
the  analysis  will  be  made  available  to 
interested  persons.  That  analysis  will 
assist  the  Department  in  evaluating 
recommendations  for  the  issuance  of 
weekly  volume  regulations. 

The  Committee  met  publicly  on 
November  28. 1989.  in  Visalia. 
California,  to  consider  the  ciurent  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  by  a  vote  of 
eight  to  one  with  one  abstention,  that 
1,550,000  cartons  is  the  quantity  of  navel 
oranges  deemed  advisable  to  be  shipped 
to  fresh  domestic  markets  during  the 
specified  week.  The  marketing 
information  and  data  provided  to  the 
Committee  and  used  in  its  deliberations 
was  compiled  by  the  Committee's  staff 
or  presented  by  Committee  members  at 
the  meeting.  This  information  included, 
but  was  not  limited  to,  price  data  for  the 
previous  week  from  Department  market 
news  reports  and  other  sources, 
preceding  week's  shipments  and 
shipments  to  date,  crop  conditions, 
weather  and  transportation  conditions. 


and  a  reevaluation  of  the  prior  week's 
recommendation  in  view  of  the  above. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  set  forth  in 
its  1989-90  marketing  policy.  This 
recommended  amount  is  450,000  cartons 
less  than  estimated  in  the  tentative 
shipping  schedule  adopted  by  the 
Committee  on  November  14, 1989.  Of  the 
1,550,000  cartons.  1,488,000  are  allotted 
for  District  1.  and  62.000  are  allotted  for 
District  3.  Districts  2  and  4  are  not 
regulated  as  they  do  not  have  a 
sufficient  quantity  of  fruit  available  for 
current  shipment. 

During  the  week  ending  on  November 
23. 1989,  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  1,264,000  cartons 
compared  with  928,000  cartons  shipped 
during  the  week  ending  on  November  24. 

1988.  Export  shipments  totaled  221.000 
cartons  compared  with  132,000  cartons 
shipped  during  the  week  ending  on 
November  24. 1988.  and  processing  and 
other  uses  accounted  for  315.000  cartons 
compared  with  236.000  cartons  shipped 
during  the  week  ending  on  November  24. 
1988. 

Fresh  domestic  shipments  to  date  this 
season  total  5,145.000  cartons  compared 
with  2.747,000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
783,000  cartons  compared  with  211.000 
cartons  shipped  by  this  time  last  seaaon. 
Processing  and  other  use  shipments  total 
1.352,000  cartons  compared  with  796.000 
cartons  shipped  by  this  time  last  season. 

For  the  week  ending  on  November  23. 

1989,  handlers  in  District  1  had  net 
undershipments  of  259.000  cartons  and 
handlers  in  District  3  had  net 
undershipments  of  20,000  cartons.  Thus, 
undershipments  of  279,000  cartons  will 
be  carried  over  into  the  week  ending  on 
Novem.ber  30, 1989.  Preliminary  adjusted 
allotment  for  the  week  ending  on 
November  30. 1989,  is  1.711.000  cartons. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  November  23. 
1989.  was  $7.69  per  carton  based  on  a 
reported  sales  volume  of  826.000  cartons 
compared  with  last  week's  average  of 
$8.60  per  carton  on  a  reported  sales 
volume  of  1.154.000  cartons.  The  season 
average  f.o.b.  shipping  point  price  to 
date  is  $8.88  per  carton.  The  average 
f.o.b.  shipping  point  price  for  the  week 
ending  on  November  24. 1988.  was  $9.78 
per  carton:  the  season  average  f.o.b. 
shipping  point  price  at  this  time  last 
season  was  $10.42  per  carton. 

The  Committee  reports  that  overall 
demand  for  navel  oranges  has  declined. 
Thus,  because  of  the  weak  market,  the 
large  supply  of  navel  oranges  available 
for  shipment,  and  a  large  carryover, 


prorate  was  set  below  the  shipping 
schedule. 

According  to  the  National  Agricultural 
Statistics  Service,  the  1988-89  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  $3.86  per  carton,  65  percent  of  the 
season  average  parity  equivalent  price 
of  $5.98  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  point  estimate  of  the 
1989-90  season  average  fresh  on-tree 
price  would  be  $4.33  per  carton.  This  is 
equivalent  to  66  percent  of  the  projected 
season  average  fresh  on-tree  parity 
equivalent  price  of  $6.54  per  carton.  It  is 
currently  estimated  that  there  is  less 
than  a  one  percent  probability  that  the 
1989-90  season  average  fresh  on-tree 
price  will  exceed  the  projected  season 
average  fresh  on-tree  parity  equivalent 
price. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  December  1  through  December  7, 
1989.  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 
By  using  provisions  contained  in  the 
navel  orange  marketing  order,  handler 
shipments  could  exceed  an  estimated 
2,140.000  cartons  during  the  week. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  eHectuate 
the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  elective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
November  28. 1989.  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  December  1, 1989. 
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Further,  interested  persona  were  given 
an  opportunity  to  sobmit  information 
and  views  on  the  regulatioa  at  an  open 
meeting,  and  handlers  have  been 
apprised  of  the  provisions  of  Ate  nile 
and  the  effective  time.  It  is  noceseaiy. 
therefore,  in  order  to  efiiectuate  the 
declared  purposes  of  the  Act.  to  make 
this  regulatory  provision  effective  at 
specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Put  907 

Arizona.  California.  Marketing 
agreements  and  orders.  Navel  oranges. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  907  is  amended  as 
follows: 

PART  907— (AMENDE01 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  46  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

2.  Section  907.906  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§M7J9«    Navel  OrmgeRtgHiationMaw 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  1  dvougfa  December  7. 1969,  is 
established  as  follows: 

(a)  District  1: 1.486.000  cartons; 

(b)  District  2:  unlimited  cartons; 

(c)  District  3: 62.000  cartons; 

(d)  District  4:  unlimited  cartons. 

Dated:  Noveml>er  29. 1989. 
Charles  R.  Brader, 

Director,  Frait  and  Vegetable  Dtriskm. 
(FR  Doc.  89-28293  Filed  11-30-89: 8:45  am] 

BOXING  CODE  S41»-0>-ll 


7  CFR  Part  910 
(Lemon  Regulation  604] 

Lemons  Grown  In  Califomla  and 
Arizona;  Limitation  of  I 


agency:  Agricidtural  Marketing  Service. 

USDA. 

action:  Final  role. 

summary:  Regulation  694  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
350X)00  cartons  during  the  period  from 
December  3  through  December  9. 1989. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  (o 
the  marketing  situation  confronting  the 
lemon  industry. 


DATES:  Regolatioo  694  (7  CFR  part  910) 

is  effective  for  the  period  from 
December  3  through  December  9, 1980. 
FOR  MfRTMCR  INTOWMATION  OONTACT 

Beatrix  Rodriguez,  Marketing  Specialist. 
MarketBig  Order  Administration  Branch, 
F&V.  AMS.  USDA.  Room  2523,  SouA 
Bailding.  P.O  Box  96456,  Washbigton. 
DC  20090-6456:  telephone:  (202)  475- 
3861. 

SUPPISMENTARV  INFtMIMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  In 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
actiiig  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handler! 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2.500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  annual  receipts  of 
less  than  $500,000,  and  small  agricultural 
service  finns  are  defined  as  those  whose 
annual  receipts  are  less  than  $3.5004XX). 
The  majority  of  handlers  and  producers 
of  Cabfomia-Arizona  lemons  may  be 
classified  as  small  entities. 

This  regulation  is  issued  uinler 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910).  regulating  tlie  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectxiate  the 
declared  policy  of  the  Act 

Tliis  regulation  is  consistent  widi  the 
California-Arizona  lemon  marketing 
policy  for  19B9-ea  The  Committee  met 


pablidj  on  November  2B,  1989.  in  Loa 

Angeles,  California,  to  consider  the 
current  aiKl  prospective  conditions  of 
supply  and  demand  and,  by  an  11  to  2 
vote,  recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  diving 
the  specified  week.  The  Committee 
reports  that  overall  demand  for  lemons 
is  good. 

Pursuant  to  5  U.S.C  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  widi 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Ragister 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  dedaxed  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona.  California,  Lemons. 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  ftlO-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Aulhori^  Sees.  1-19. 4S  Sut.  SI.  m 
amended:  7  U£.C.  eoi-«74. 

2.  Section  910.994  is  added  to  read  as 
follows: 

Note:  This  section  wiM  not  appear  ia  the 
Code  of  Federal  Regulations. 

§910.994    Lemon  Regitfatlon  094. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  3, 1980.  through  December  9, 
1969,  is  established  at  350.000  cartons 

Dated  Noveml>er  2B,  1M9. 
Charles  R.  Bnder, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  W-28292  Filed  11-00-89;  ft«S  a>i| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  8»-NM-228-AO;  AiTMndmsnt 

39-6408] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40. 
-50,-81.  -62.  and  C-9  (Military)  Series 
Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action;  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
DC-9  series  airplanes,  which  currently 
requires  inspection  of  the  left-  and  right- 
hand  window  belt  panels  for  cracks,  and 
repair,  if  necessary.  This  amendment 
requires  that  repetitive  eddy  current 
inspections  be  performed  at  more 
frequent  intervals  for  certain  airplanes, 
and  extends  the  repetitive  inspection 
interval  for  other  airplanes.  This 
amendment  is  prompted  by  a  report  of  a 
17.75-inch  crack  of  a  window  belt  panel 
discovered  during  routine  maintenance. 
This  condition,  if  not  corrected,  could 
result  in  rapid  cabin  depressurization. 
EFFECnvE  oath:  December  18, 1989. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California. 

rOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  L  Cecil.  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  ANM-120L.  FAA,  Northwest 
Mountain  Region.  3229  East  Spring 
Street.  Long  Beach,  California  90806; 
telephone  (213)  988-5322, 
SUPPLEMENTARY  INFORMATION:  On 

October  12. 1985,  the  FAA  issued  AD 
85-19-02,  Amendment  39-5136  (50  FR 
36046;  September  5, 1985),  to  require 
inspection  of  the  left-  and  right-hand 
window  belt  panels  for  cradks  on 
certain  McDonnell  Douglas  DC-9-10. 
-20,  -30,  -40,  -50,  -80  series  aircraft  and 
C-9  (Mihtary)  series  airplanes.  That 
action  was  prompted  by  reports  of 
cracks  in  the  window  belt  panel.  The 
cracks  were  attributed  to  metal  fatigue. 
This  condition,  if  not  corrected,  could 
lead  to  rapid  depressurization  and  result 


in  severe  structural  damage  to  the 
airplane. 

Since  issuance  of  that  AD,  a  17.75- 
inch  crack  of  a  window  belt  panel  was 
discovered  on  a  Model  DC-fl^2  series 
airplane,  fuselage  number  469,  during 
routine  maintenance  activity. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
A53-142,  Revision  8,  dated  October  25, 
1989,  which  describes  procedures  for 
eddy  current  inspection  and  repair,  as 
necessary,  of  the  window  belt  panels 
above  and  below  the  passenger 
compartment  windows. 

This  revision  of  the  service  bulletin 
segregates  the  affected  airplanes  into 
two  groups:  Group  I  includes  airplanes 
with  line  numbers  1  through  950;  Group 
II  includes  airplanes  with  line  numbers 
951  through  1157.  Each  group  was 
manufactured  using  a  different  type  of 
aluminum  having  different  fatigue 
characteristics;  the  material  used  in  the 
(earlier-produced)  Group  I  airplanes  is 
less  ductile  than  ^at  used  in  the  (later- 
produced)  Group  II  airplanes.  Therefore, 
the  service  bulletin  specifies  different 
repetitive  inspection  intervals  for  the 
two  groups  of  airplanes. 

The  revised  service  bulletin  also 
describes  procedures  for  a  modification, 
consisting  of  an  exterior  window  belt 
doublers  installation,  which,  if  installed, 
would  constitute  terminating  action  for 
the  repetitive  inspections. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  supersedes 
AD  85-19-02  to  require  eddy  current 
inspections  to  detect  cracks  of  the 
window  belt  panels  at  more  frequent 
repetitive  intervals  for  Group  I  airplanes 
than  previously  required  by  the  existing 
AD;  this  AD  extends  the  repetitive 
inspection  intervals  for  Group  II 
airplanes.  The  inspections  and 
necessary  repairs  are  required  to  be 
accomplished  in  accordance  with  the 
revised  service  bulletin  described 
above. 

Additionally,  this  rule  removes  all 
references  to  the  use  of  "later  FAA- 
approved  revisions  of  the  applicable 
service  bulletin,"  in  order  to  be 
consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  'hat 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  since 
later  revisions  of  the  service  bulletin 
may  be  approved  as  an  alternate  means 
of  compliance  with  this  amendment,  &3 
provided  by  paragraph  H. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  the  airframe  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Therefore,  the  FAA  has 


issued  additional  rulemaking  which 
proposes  to  require  operators  to 
accomplish  the  modifications  identified 
in  paragraph  C.  and  D.  of  this  AD  and, 
thus,  terminate  the  repetitive  inspection 
requirement.  The  proposed  rule, 
contained  in  Docket  89-NM-197-AD  (54 
FR  39408;  September  26, 1989),  is  a  result 
of  the  recommendations  of  the  Aging 
Aircraft  Task  Force,  sponsored  by  the 
Air  Transport  Association  (ATA)  of 
America,  the  Aerospace  Industries 
Association  (ALA),  and  the  FAA;  it 
proposes  the  installation  of  numerous 
terminating  modifications  related  to  a 
number  of  service  bulletins  applicable  to 
Model  DG-9  series  airplanes. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  ot  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  it  is 
determined  tha  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
fanuary  12, 1983):  and  14  CFR  11.89. 

f  39.13    (Anwnded) 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-5136  (50  FR 
36046;  September  5, 1985),  AD  85-19-02, 
with  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Applies  to  Ntndel  DC-9- 
10.  -20.  -30,  -40.  -50,  -SI.  -82  and  C-9 
(Military)  series  airplanes,  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  crack  propagation,  which  could 

result  in  rapid  cabin  depressurization, 

accomplish  the  following: 

A.  For  airplanes  fuselage  numbers  1 
through  950:  Prior  to  the  occurrence  of  the 
latest  of  the  compliance  times  set  forth 
t>elow,  inspect  the  left-  and  right-hand 
window  belt  panels  and  adjacent  structure 
for  cracl(S  using  eddy  current  methods,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  (ABB)  A53-142,  Revision  8, 
dated  October  25, 1989  (hereinafter  referred 
to  as  ASB  53-142): 

1.  Prior  to  the  accumulation  of  30.000  or 
more  landings:  or 

2.  V^ithin  2.500  landings  since  the  last 
inspection  in  accordance  with  Amendment 
39-5138.  AD  85-19-02;  or 

3.  Within  500  landings  after  the  effective 
date  of  this  AD. 

B.  For  airplanes,  fuselage  numbers  951 
through  1157:  Prior  to  the  occurrence  of  the 
latest  of  the  compliance  times  set  forth 
below,  inspect  the  left-  and  right-hand 
window  l>elt  panels  and  adjacent  structure 
for  cracks  using  eddy  current  methods,  in 
accordance  with  McDonnell  Douglas  ASB 
A53-142: 

1.  Prior  to  the  accumulation  of  30,000  or 
more  landings;  or 

2.  Within  10,000  landings  since  the  last 
inspection  in  accordance  with  Amendment 
39-5136,  AD  85-19-02;  or 

3.  Within  500  landings  after  the  effective 
date  of  this  AD. 

C.  Repeat  the  inspections  required  by 
paragraph  A.  of  this  AD  at  intervals  not  to 
exceed  800  landings,  until  such  time  as  the 
preventive  modification  is  installed  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  53-142.  dated  June  30. 1983. 

D.  Repeat  the  inspections  required  by 
paragraph  B.  of  this  AO  at  iniervals  not  to 
exceed  20.000  landings,  until  such  time  as 
preventive  modification  is  installed  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  53-142,  dated  |une  30, 1983. 

E.  Credit  may  be  given  for  inspections  and 
repairs  already  accomplished  in  accordance 
with  earlier  versions  of  the  McDonnell 
Douglas  ASB  A53-142. 


F.  If  any  fuselage  skin  cracks  are  found, 
accomplish  the  procedures  described  in 
paragraphs  F.I.,  F.2.,  or  F.3.,  below: 

1.  Before  further  flight,  repair  fuselage  skin 
cracks  in  accordance  with  Option  2  described 
in  ASB  53-142;  or 

2.  Before  further  flight,  repair  fuselage  skin 
cracks  in  accordance  with  McDonnell 
Douglas  DC-9  Drawing  )060131.  Repairs  of 
fuselage  skin  cracks  accomplished  in 
accordance  with  Drawing  ]060131  must  be 
visually  inspected  at  intervals  not  to  exceed 
2,000  landings,  and  must  be  replaced  by 
repairs  accomplished  in  accordance  with 
McDonnell  Douglas  Drawing  )060109  within 
4.000  landings.  After  accomplishment  of 
repairs  in  accordance  with  Drawing  J060109. 
inspect  the  unrepaired  areas  of  the  airplane 
in  accordance  with  the  requirements  of 
paragraphs  C  above,  for  fuselages  1  through 
951,  or  paragraph  D.,  above,  for  fuselages  952 
through  1157  or 

3.  Before  further  flight,  install  a  placard  in 
plain  view  of  the  pilot  reading  "Pressurized 
Flight  Prohibited,"  and  accomplish  either 
paragraph  F.l.  or  F.2.,  above,  within  4,000 
landings. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  to 
comply  with  the  requirements  of  this  AD. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beach,  California. 

This  amendment  supersedes 
Amendment  39-5136,  AD  85-19-02. 

This  amendment  becomes  effective 
December  18, 1989. 

Issued  in  Seattle,  Washington,  on 
November  21. 1989. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  89-28155  Filed  11-30-89;  8:45  am] 

BILUNO  COOe  4»10-1»-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1206 

RIN2700-AA49 

Availability  of  Agency  Records  to 
Meml>ers  of  the  PiMIc 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Final  rule. 

SUMMARY:  This  action  amends  14  CFR 
part  1208,  "Availability  of  Agency 
Records  to  Members  of  the  Public,"  by 
making  administrative  changes  and 
corrections  to  reflect  the  renaming  of  a 
NASA  field  installation,  to  change  the 
offices  responsible  for  Freedom  of 
Information  Act  (FOIA)  requests,  and  to 
reassign  responsibilities  for  FOIA  final 
determinations. 

effective  date:  December  1, 1989. 

ADDRESS:  Freedom  of  Information  Act 
Officer,  Code  LN,  NASA  Headquarters. 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  M.  Riep,  202/453-2939,  or 
Pamela  J,  von  Soosten,  202/453-2439. 

SUPPLEMENTARY  INFORMATION:  The 

notice  and  pubUc  comment  procedures 
of  5  U.S.C.  553  were  considered  to  be 
inapplicable  based  on  the  exemption  at 
5  U.S.C.  553(a)(2),  for  rulemaking  on  "a 
matter  relating  to  agency  management 
or  personnel  or  to  public  property,  loans, 
grants,  benefits  or  contracts." 

The  National  Aeronautics  and  Space 
Administration  has  determined  that  this 
rule  is  not  subject  to  the  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601-612,  since  it  will  not  exert  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
NASA  has  also  determined  that  this  rule 
is  not  a  major  rule  as  defined  in 
Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1206 

Freedom  of  Information,  Information. 

PART  1206— AVAILABILITY  OF 
AGENCY  RECORDS  TO  MEMBERS  OF 
THE  PUBLIC 

For  reasons  set  out  in  the  preamble,  14 
CFR  part  1206  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  part  1206 
continues  to  read  as  follows: 

Authority:  Sec.  203,  National  Aeronautics 
and  Space  Act  of  1958,  as  amended.  72  Stat 
429.  42  U.S.C  2473  and  5  U.S.C  552  as 
amended  by  Pub.  L  93-504.  88  Stat.  1561.  Pub. 
L  99-507,  unless  otherwise  noted;  the  Privacy 
Actofl974.  5U.S.C.  552a. 
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2.  Section  120&401  is  amended  by 
revising  paragraph  (j)  to  read  as  foHows: 

S  1 206.40 1    Location  of  NASA  Inf  omwtion 

canter*. 

•         •        •        •        • 

(j)  NASA  Information  Center,  John  C. 
Stennis  Space  Center.  MS  39529. 
»        •        •        •        • 

3.  Section  1206.500  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  to  read  as  follows: 

§  1206.500    AaaMant  Deputy 
Adnlfitstrator. 

Except  as  otherwise  provided  in 
§  1206.504.  the  Assistant  Deputy 
Administrator  or  designee  is  responsible 
for  the  following: 
t        •        •        •        • 

4.  Section  1206.502  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  1206.502    Field  and  component 
Installations. 

(a)  •  •  • 

(3)  In  coordination  with  the  Assistant 
Deputy  Administrator,  ensuring  that 
requests  for  records  under  the 
cognizance  of  his/her  respective 
installation  are  processed  and  initial 
determinations  made  within  the  time 
limits  specified  in  Subpart  6  of  this  part. 
«        *        •        *        * 

5.  Section  1206.503  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§1206.503    NASA  Headquarters. 

(a)  *  *  • 

(4)  In  coordination  with  the  Assistant 
Deputy  Administrator,  ensuring  that 
requests  for  agency  records  under  the 
cognizance  of  Headquarters  are 
processed  and  initial  determinations 
made  within  the  time  limits  specified  in 
subpart  6  of  this  part. 

•        •        •        *        • 

6.  Section  1206.600  is  revised  to  read 
as  follows: 

S  1206.600    Requests  tor  records. 

A  member  of  the  public  may  request 
an  agency  record  by  mail  or  in  person 
from  the  Freedom  of  Information  Act 
(FOIA)  Office  having  cognizance  over 
the  record  requested  or  from  the  NASA 
Headquarters  FOIA  Office. 

7.  Section  1206.601  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  1206.601    Man  requests. 

•         •         •         •         • 

(a)  The  request  must  be  addressed  to 
an  appropriate  NASA  FOIA  Office  or 
otherwise  be  clearly  identified  on  the 
envelope  and  in  the  letter  as  a  request 


for  an  agency  record  ondef  the 
"Freedom  of  Information  Act" 
•        *        *        *        * 

8.  Section  1206JK)2  is  revised  to  read 
as  follows: 

§1206.602    RequesU  In  person. 

(a)  A  member  of  the  public  may 
request  an  agency  record  in  person  at  a 
NASA  FOIA  Office  (see  S  1206.401) 
during  the  duty  hours  of  the  installation. 

(b)  A  request  at  an  FOIA  Office  must 
identify  the  record  requested  or 
reasonably  describe  it  as  provided  in 

S  1206.601(b). 

(c)  If  the  record  requested  is  located 
at  the  FOIA  Office  or  otherwise  readily 
obtainable,  it  shall  be  made  available  to 
the  requester  upon  the  payment  of  any 
fees  that  are  chargeable  (see  subpart  7 
of  this  part),  which  fees  may  be  paid  in 
cash  or  by  a  check  or  money  order 
payable  to  the  "National  Aeronautics 
and  Space  Administration."  If  the  record 
requested  is  not  located  at  the  FOLA 
Office  or  otherwise  readily  obtainable, 
the  request  will  be  docketed  at  the  FOIA 
Office  and  processed  in  accordance 
with  the  procedures  in  55  1206.603  and 
1206.604.  with  any  fee  chargeable  being 
handled  in  accordance  with 

5  1206.601(c). 

9.  Section  1206.603  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1206.602    Procedures  and  time  limits  for 
initial  determinations. 

(a)  Except  as  provided  in  5  1206.608, 
an  initial  detemination  on  a  request  for 
an  agency  record,  addressed  in 
accordance  with  5  1206.801(a)  or  made 
in  person  at  a  NASA  FOIA  Office,  shall 
be  made,  and  the  requester  shall  be  sent 
notification  thereof,  within  10  working 
days  after  receipt  of  the  request,  as 
required  by  5  U.S.C.  552(a)(6). 

(b)  An  initial  determination  on  a 
request  for  an  agency  record  by  mail  not 
addressed  in  accordance  with 

1 1206.601(a)  shall  be  made,  and  the' 
requester  shall  be  sent  notification 
thereof,  within  10  working  days  after  the 
corresiwndence  is  recognized  as  a 
request  for  an  agency  record  under  the 
"Freedom  of  Information  Act"  and 
received  by  the  appropriate  NASA 
FOIA  Office.  With  respect  to  such  a 
request,  unless  an  initial  determination 
can  reasonably  be  made  within  10 
working  days  of  the  original  receipt,  the 
request  will  be  promptly  acknowledged 
and  the  requester  notified  of  the  date  the 
request  was  received  at  that  FOIA 
Office  and  that  an  initial  determination 
on  the  request  will  be  made  within  10 
working  days  of  that  date. 


10.  Section  1206.604  is  revised  to  read 
as  follows: 

§  1 206.604    Request  for  records  which 
exist  elsewliere. 

(a)  If  a  request  for  an  agency  record  is 
received  by  an  FOIA  Office  not  having 
cognizance  of  the  record  (for  example, 
where  a  request  is  submitted  to  one 
NASA  installation  or  Headquarters  and 
the  requested  record  exists  only  at 
another  NASA  installation),  the  FOIA 
Office  receiving  the  request  shall 
promptly  forward  it  to  the  NASA  FOIA 
Office  having  cognizance  of  the  record 
requested.  That  installation  shall 
acknowledge  the  request  and  inform  the 
requester  that  an  initial  determination 
on  the  request  will  be  sent  within  10 
working  days  from  the  date  of  receipt  by 
such  installation. 

(b)  If  a  request  is  received  for  agency 
records  which  exist  at  two  or  more 
installations,  the  FOLA  Office  receiving 
the  request  shall  undertake  to  comply 
with  the  request,  if  feasible,  or  to 
forward  the  request  (or  portions  thereof) 
prompdy  to  a  more  appropriate 
installation  for  processing.  The 
requester  shall  be  kept  informed  of  the 
actions  taken  to  respond  tc  the  request. 

(c)  If  a  requester  is  received  by  a 
NASA  FOIA  Office  for  a  record  of 
another  agency,  the  requester  shall 
promptly  be  informed  of  that  fact,  and 
the  request  shall  be  returned  to  the 
requester,  with  advice  as  to  where  the 
request  should  be  directed. 

11.  Section  1206.610  is  amended  by 
correcting  the  introductory  heading  to 
paragraph  (b)  to  read  as  follows: 

§1206.610    Notice  to  submitters  el 
commercial  Information. 


(b)  Notice  to  submitters.  *  '  ' 
•        «        •        •        • 

Dated:  November  24, 1989. 
Richaid  R  Truly. 
Administrator. 
[FR  Doc.  89-28147  Filed  11-30-89;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1313 

Export  of  Ctiemlcals  From  tt>e  United 
States  to  Panama;  Policy  Statement 

agency:  Drug  Enforcement 

Administration  (DEA). 

action:  Policy  statement 

summary:  Notice  is  hereby  given  that  an 
exporter  must  noti^  DEA  at  least  15 
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days  in  advance  of  the  shipment  of  a 
chemical  listed  under  the  Chemical 
Diversion  and  Trafficking  Act  of  1988  if 
the  shipment  is  from  the  United  States 
to  Panama.  The  exception  under  title  21 
CFR  1313.24  allowing  exporters  to  notify 
DEA  on  the  day  of  shipment  for 
transactions  between  a  "regulated 
person"  and  a  "regular  customer"  does 
not  apply  to  shipments  to  Panama  until 
further  notice. 

EFFECTIVE  DATE:  December  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Howard  A.  McClain,  Jr.,  Office  of 
Diversion  Control,  Drug  Control  Section, 
Drug  Enforcement  Administration, 
Washington.  DC  20537.  Telephone  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  statement  of  policy  by  the 
Drug  Enforcement  Administration  (DEA) 
under  the  Chemical  Diversion  and 
Trafficking  Act  of  1988  regarding 
exports  of  listed  chemicals  from  the 
United  States  to  Panama. 

On  August  1, 1989.  the  DEA  published 
the  final  rule  implementing  the  Chemical 
Diversion  and  Trafficking  Act  of  1988 
(CDTA).  The  CDTA  provides  DEA  with 
a  potent  new  tool  to  use  in  combatting 
illicit  drug  manufacturing,  namely  the 
ability  to  deny  traffickers  access  to  the 
chemicals  necessary  to  produce  and 
process  illicit  drugs.  The  CDTA  and  the 
implementing  regulations  establish  a 
system  of  recordkeeping  and  reporting 
requirements  that  provide  DEA  with  a 
mechanism  to  track  domestic  and 
international  movement  of  listed 
chemicals,  tableting  and  encapsulating 
machines,  and  equipment.  DEA  now  has 
the  authority  to  stop  a  shipment  of  listed 
chemicals  pursuant  to  21  U.S.C.  971  "on 
the  ground  that  the  chemical  may  be 
diverted  to  the  clandestine  manufacture 
of  a  controlled  substance."  Of  particular 
concern  in  this  regard  are  exports  of 
listed  chemicals  destined  for  Central 
and  South  America,  especially  those 
chemicals  which  are  used  as  solvents 
and  reagents  in  the  manufacture  of 
cocaine  HCL 

Section  1018(a)  of  the  CDTA  (21 
U.S.C.  971)  provides  that  "each 
regulated  person  who  imports  or  exports 
a  hsted  chemical  shall  notify  the 
Attorney  General  of  the  importation  or 
exportation  not  later  than  15  days 
before  the  transaction  is  to  take  place." 
The  requirement  is  modified  by 
5  1313.24  of  the  CDTA  regulations  where 
the  transaction  is  between  a  "regulated 
person"  and  a  "regular  customer." 
Exporters  are  allowed  to  ship  listed 
chemicals  to  regular  customers  with 
notification  on  the  day  of  shipment.  In 
either  case.  DEA  has  the  obligation  to 
investigate  the  customer  in  order  to 


determine  if  the  customer  is  legitimate 
and  that  the  chemical  will  not  be 
diverted  to  the  illicit  manufacture  of 
drugs. 

DEA  is  currently  in  the  process  of 
investigating  those  foreign  customers 
submitted  by  exporters  for  regular 
customer  status.  Several  customers 
located  in  Panama  have  been  submitted. 
In  addition,  it  is  anticipated  that  DEA 
will  receive  future  notifications  from 
U.S.  exporters  for  shipments  to 
Panamanian  customers  who  were  not 
submitted  for  regular  customer  status. 
Under  the  current  circumstances  the 
ability  of  the  U.S.  Government  to 
investigate  the  legitimacy  of  those 
Panamanian  customers  submitted  for 
regular  customer  status  or  those 
submitted  later  on  a  shipment-by- 
shipment  basis,  does  not  exist.  Also, 
based  upon  past  experience,  the  United 
States  is  unable  to  rely  upon  the 
representations  of  current  Panamanian 
officials.  Present  United  States  policy 
prohibits  official  communications 
(including  law  enforcement  matters) 
with  the  Panamanian  Defense  Force  and 
other  Panamanian  officials.  In  view  of 
the  fact  that  in  the  past  drug  traffickers 
have  diverted  listed  chemical  shipments 
via  Panama  to  illicit  cocaine  production, 
it  must  be  concluded  that  the  likelihood 
of  diversion  of  listed  chemical 
shipments  to  Panama  is  high.  Therefore, 
DEA  will  be  guided  by  the  following 
principles  in  determining  whether  a 
shipment  of  listed  chemicals  will  be 
allowed: 

A.  The  U.S.  exporter  must  be  able  to 
show  conclusively  that  all  of  the 
chemical  will  be  consumed  in  Panama. 

B.  If  the  ultimate  customer  is  not  in 
Panama,  that  customer  must  be 
identified  to  DEA  so  that  an 
investigation  as  to  its  legitimacy  and  the 
possibility  of  diversion  can  ensue. 

C.  The  quantity  and  the  intended  use 
of  the  chemical  must  be  consistent  with 
previously  established  experience  for  an 
established  customer.  If  the  U.S. 
exporter  has  no  previously  exported 
listed  chemicals  to  the  customer,  the 
quantity  and  intended  use  must  be 
consistent  with  the  nature  and  the  size 
of  the  customer's  business.  This  must  be 
determined  by  an  on-site  appraisal  of 
the  customer's  actual  need  by  a 
representative  of  the  U.S.  exporter. 

D.  Due  to  the  circumstances 
previously  discussed,  DEA  has  no 
abiUty  to  investigate  those  customers 
submitted  as  regular  customers  nor 
those  who  would  become  regular 
customers  after  the  initial  notification, 
as  specified  in  21  CFR  1313.24. 
Therefore,  since  there  is  no  way  to 
determine  with  any  reasonable  degree 
of  certainty  that  the  chemical  shipment 


will  not  be  diverted,  regular  customer 
status  will  not  be  accorded  to  any 
customer  located  in  Panama.  An 
exporter  must  file  a  DEA  Form  486  at 
least  15  days  in  advance  of  the  shipment 
date  in  accordance  with  21  CFR  1313.21 
for  every  shipment  of  a  threshold 
quantity  of  a  listed  chemical  to  Panama. 

E.  Exporters  are  cautioned  to  view 
every  order  from  Panama  with  extreme 
vigilance.  Finns  should  recognize  that 
they  will  be  called  upon  to  demonstrate 
that  they  have  fully  satisfied  the 
provisions  of  21  CFR  1310.07  and  21  CFR 
1313.22  with  regard  to  verification  of  the 
identity  and  authority  of  the  customer. 
Failure  to  do  so  may  result  in 
susi>ension  of  the  shipment 
***** 

Dated  November  20. 1989. 
John  C  Lawn, 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  89-28107  Filed  11-30-89;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  946 

Virginia  Regulatory  Program- 
Revisions,  Clarifications,  and 
Corractions 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule;  approval  of 

amendment 

summary:  OSM  is  announcing  approval 
of  a  proposed  amendment  to  the 
Virginia  regulatory  program  (hereinafter 
referred  to  as  the  Virginia  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  modifies  23  Virginia  rules  in 
various  subject  areas  for  the  purpose  of 
clarifying  existing  rules  and  maintaininf 
consistency  with  revised  Federal 
standards. 

EFFECTIVE  DATE:  December  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W.  Russell  Campbell,  Acting 
Director,  Big  Stone  Gap  Field  Office. 
Office  of  Siu^ace  Mining  Reclamation 
and  Enforcement  P.O.  Box  626,  Rooff 
220.  Powell  Valley  Square  Shopping 
Center.  Route  23.  Big  Stone  Gap. 
Virginia  24219;  Telephone:  (703)  523 
4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 
Q.  Submission  of  Amendment 
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in.  Director's  Findings 

IV.  Summtry  and  Dwposition  of  ComnwnU 

V.  Director's  Decision 

VI.  Procednral  DetenniiMtions 

L  Background  on  the  Virginia  Program 

The  Secretary  of  the  Interior  approved 
the  Virginia  program  on  December  15, 
1981.  Information  peiiinent  to  the 
general  background  and  revisions  to  the 
Virginia  program  •ubmisiion.  aa  well  as 
the  Secretary's  findings,  the  disposition 
of  comments  and  a  detailed  explanation 
of  the  conditions  of  approval,  can  be 
fo«nd  in  the  December  15. 1961.  Federal 
Register  (46  FR  61065-61115). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  proposed 
amendments  are  identified  at  30  CFR 
946.12.  946.13,  94ai5,  and  946.16. 

n.  Submission  of  Amendment 

By  letter  dated  June  30. 1989 
(Administrative  Record  No.  VA-728). 
Virginia  submitted  a  proposed 
amendment  (State  Program  Amendment 
Tracking  No.  VA-0001)  to  modify  the 
following  rules  of  its  Surface  Coal 
Mining  Reclamation  Regulations; 
Chapter  VR  480-03-19.:  780.14.  773.15. 
779.19,  783.19.  779.20.  783.20.  780.16. 
784.21.  816.97,  817.97,  846.  846.2.  846.12, 

846.14,  846.17.  846.18.  784.20.  700.11, 

764.15.  840.11.  843.22,  785.14.  801.17. 
Most  of  the  proposed  changes  respond 

to  recently  published  Federal  role 
revisions  or  address  State  operational 
concerns.  Minor  changes  affect  the 
mountaintop  removal  mining  rules  and 
bond  release  notification  rules. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  4. 
1989  Federal  Register  (32098-32099).  and 
in  the  same  notice  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  kesring  on  the 
adequacy  of  the  proposed  amendment. 

ni.  Director's  Fmdings 

Pursaant  to  SMCRA  and  Federal 
regulations  contained  at  30  CFR  730.5,  30 
CFR  732.15.  and  30  CFR  732.17,  the 
Director  finds  the  submitted 
amendment,  with  the  exception  of  VR 
480-03-19.843.22  upon  which  Federal 
action  is  deferred,  to  be  no  less  effective 
than  comparable  Federal  regulations.  In 
support  of  this  finding,  the  Director 
specifically  finds  as  follows: 

1.  VR  480-03-19.780.14  Operation  Plan: 
Map*  and  Plans 

Paragraph  (c)  would  add  the 
requirement  that  maps,  plans  and  cross 
sections  for  each  water  diversion, 
collection,  conveyance,  treatment, 
storage,  and  discharge  facility  to  be 
used  be  prepared  by,  or  under  the 
direction  of.  and  certified  by  a  qualified 


registered  professional  engineer,  or 
certified  professional  geologist  with 
assistance  from  experts  in  related  fields 
such  as  land  surveying  and  landscape 
architecture.  The  Director  finds  this  rule 
design  and  certification  standards  to  be 
substantively  equivalent  to  the    ^^ 
corresponding  Federal  rule  at  30  CFR 
780.14(c)  in  referencing  paragraph  (b)(6) 
and  therefore,  no  less  effective. 

2.  VR  480-4)3-19.773.15  Review  of  Permit 
Applications 

Parap-aph  (c)(12)  would  require  the 
Virginia  Division  of  Mined  Land 
Reclamation  make  a  written  finding 
before  permit  approval  for  a  proposed 
remining  operation.  The  site  of  the 
operation  must  be  a  previously  mined 
area  as  defined  in  the  Virginia 
regulations.  The  Director  finds  the 
proposal  to  be  substantively  equivalent 
to  the  Federal  rule  at  30  CFR 
773.15(c)(12)  and  therefore,  no  less 
effective. 

3.  VR  480-03-19.780.16  and  480-03- 
19.784.21  Fish  and  Wildlife  Information 

These  sections  apply  to  permitting  of 
surface  and  underground  mining 
activities  respectively  and  the  language 
of  each  section  is  the  same.  Certain 
substantively  duplicative  text  relating  to 
fish  and  wildlife  infonnatioo  has  been 
deleted  from  VR  480-03-19.770.20  and 
480-03-19.783.20.  Changes  in  references 
In  VR  480-03-19.779.19  and  48(M)3- 
19.783.19  would  properly  identify  the 
new  proposed  sections. 

(a)  Resource  information.  Paragraph 
(a)  of  these  proposed  rules  would 
require  each  application  to  include  fish 
and  wildlife  resource  information  for  the 
permit  and  adjacent  area.  It  would  also 
require  the  scope  and  level  of  detail  of 
such  information  and  site-specific 
information  on  endangered  or 
threatened  plant  or  animal  species,  and 
animal  habitat  as  necessary  or  required. 
The  Director  finds  paragraph  (a)  of  the 
proposed  rules  to  be  the  substantive 
equivalent  of  the  Federal  rules  at  30  CFR 
780.16(a)  and  784.21(a)  and  therefore,  no 
less  effective. 

(b)  Protection  and  enhancement  plan. 
Paragraph  (b)  of  these  rules  would 
require  a  description  of  protective 
measures  to  be  used  during  the  active 
mining  phase,  and  of  enhancement 
measures  to  be  used  during  the 
reclamation  and  postmining  phase  that 
apply  to  the  species  and  habitats 
identified  under  proposed  paragraph  (a) 
of  this  section.  The  Director  finds 
paragraph  (b)  of  these  rules  t»  be  the 
substantive  equivalent  of  the  Federal 
rules  at  30  CFR  780.16(b)  and  784.21(b) 
and  therefore,  no  less  effective. 


(c)  Fish  and  Wildlife  Service  review. 
Paragraph  (c)  of  the  rules  require  the 
regulatory  authority  (Division)  to 
provide  fish  and  wildlife  resource 
information  to  the  U.S.  Fish  and  Wildhfe 
Service  within  ten  days  of  receipt  of 
such  a  request  from  the  Service.  The 
Director  finds  paragraph  (c)  of  these 
sections  to  be  the  substantive  equivalent 
of  30  CFR  780.16(c)  and  784.21(c)  and 
therefore,  no  less  effective. 

4.  VR  480-03-19.816.97  and  480-03- 
19.817.97  frotection  of  Fish,  Wildlife, 
and  Related  Environmental  Values 

These  sections  apply  to  the 
performance  standards  for  surface  and 
underground  mining  activities 
respectively,  and  the  language  of  each 
section  is  substantively  equal 

(a)  Endangered  and  threatened 
species.  Paragraph  (b)  of  both  sections 
would  prohibit  mining  activities  which 
are  likely  to  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  habitats  for  federally  listed 
endangered  or  threatened  species.  It 
also  requires  an  operator  to  promptly 
report  to  the  Division  any  State  or 
federally  listed  endangered  or 
threatened  species  within  the  permit 
area  of  which  the  operator  becomes 
aware.  The  Director  finds  the  proposed 
rules  to  be  the  sabstantrve  equiTalent  of 
the  corresponding  Federal  rules  at  30 
CFR  816.97(b)  and  817.97(b)  and 
therefore,  no  less  effective. 

(b)  Exclusion  of  wildlife  from  toxic 
ponds.  Subparagraph  (e)(4)  of  both 
sections  would  require  operators  to 
fence  cover,  or  use  appropriate  methods 
to  exclude  wildlife  from  ponds  which 
contain  hazardous  concentrations  of 
toxic-forming  materials.  The  Director 
finds  the  proposed  rules  to  be  the 
substantive  equivalent  of  the  Federal 
rules  at  30  CFR  816.97(e)(4)  and 
817.97te)(4)  and  therefore,  no  less 
effective. 

5.  VR  460-03-19.846  Individual  Civil 
Penalties  and  480-03-19.846.2 
Definitions 

This  proposal  would  add  a  new  part 
to  the  Virginia  program  to  be  consistent 
with  the  Federal  program  at  30  CFR  part 
846.  The  Director  finds  that  the 
definitions  for  "knowingly",  "violation, 
faUure  or  refusal",  and  "willfully"  are 
the  substantive  equivalent  of  the 
Federal  definitions  at  30  CFR  848.5  and 
therefore,  no  less  effective. 

A  VR  480-03-19.846.12  When  an 
Individual  Civil  Penalty  May  Be 
Assessed 

Paragrapiw  (a)  and  (b)  of  this 
proposed  rule  would  provide  the 
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Division  with  the  authority  to  assess  an 
individual  civil  penalty  in  all 
circumstances  where  it  is  permitted.  The 
Director  finds  the  proposal  to  be  the 
substantive  equivalent  of  the  Federal 
rules  at  30  CFR  846.12  and  therefore,  no 
less  effective. 

7.  VR  460-03-19.846.14  Amount  of  the 
Individual  Civil  Penalty 

Paragraph  (a)  requires  Virginia  to 
consider  an  individual's  history  of 
previous  violations,  the  seriousness  of 
the  violation,  and  demonstrated  good 
faith  in  attempting  to  achieve  rapid 
compliance  after  receiving  notice  of 
infraction.  Paragraph  (b)  w.oald  allow 
Virginia  to  deem  each  day  of  continuing 
violation  a  separate  violation  for  which 
an  individual  civil  penalty  may  be 
assessed.  The  Director  finds  these 
proposed  rules  to  be  the  substantive 
equivalent  of  the  Federal  rules  at  30  CFR 
846.14  and  therefore,  no  less  effective. 

8.  VR  480-03-19.846.17  Assessment  of 
the  Individual  Civil  Penalty 

Paragraph  (a)  of  this  rule  would 
provide  notice  to  an  individual  being 
assessed  a  penalty  to  the  same  extent  as 
the  Federal  requirements.  Paragraph  (b) 
would  establish  effective  dates  for 
assessments  and  standards  for  service. 
The  Director  finds  this  rule  to  be 
substantively  equivalent  to  the  Federal 
rule  at  30  CFR  846.17  and  therefore,  no 
less  effective. 

9.  VR  480-03-19.846.18  Penalty  Payment 

This  proposal  would  estabfish  penalty 
payment  due  dates  and  would  provide 
for  withdrawal  of  the  penalty  if 
abatement  or  compliance  is  satisfactory. 
The  Director  finds  the  Virginia  proposal 
substantively  equivalent  to  the  Federal 
rule  at  30  CFR  846.18  and  therefore,  no 
less  effective. 

la  VR  489-^-19.784.20 Subsidence 
Control  Plan 

This  proposed  rule  clarifies  where  and 
when  a  subsidence  control  plan  is 
required. 

(a)  Map  of  underground  workings. 
Paragraph  (b)  of  this  rule  requires  a  map 
of  areas  in  which  planned  subsidence 
mining  methods  will  be  used.  It  states 
that  corrective  meastires  would  be  taken 
only  "to  the  extent  required  under  State 
law."  while  the  comparable  Federal  rule 
at  30  CFR  784.20(b)  requires  that 
corrective  measures  be  taken  "where 
appropriate."  Under  the  operative 
Virginia  regulation  at  VR  480-03- 
19.817.121(c)(2).  the  duty  to  cwrect  "to 
the  extent  required  by  state  law"  only 
applies  to  the  correction  of  damage 
caused  to  structures.  However,  pursuant 
to  VR  480-03-19.817.121(c)(l)  which  is 


the  substantive  equivalent  of  the 
Federal  regulation  at  30  CFR 
817.121(c)(1),  the  operator  must  correct 
"any  material  damage  resulting  from 
subsidence  caused  to  surface  lands." 
The  proposed  language  at  VR  480-03- 
19.784.20  does  not  change  these  duties 
imposed  upon  the  operator.  Accordingly, 
the  Director  finds  the  proposed 
amendment  to  be  no  less  effective  than 
comparable  federal  regulations. 

(b)  Subsidence  monitoring.  Paragraph 
(d)  clarifies  that  the  Division  has  the 
authority  to  require  monitoring  as  part 
of  any  subsidence  control  plan, 
regardless  of  the  type  of  mining 
proposed.  The  Director  finds  this 
proposal  to  be  the  substantive 
equivalent  of  30  CFR  784.20(d)  and 
therefore,  no  less  effective. 

11.  VR  480-03-19.700.11(b)  Two-Acre 
Exemption 

The  Division  proposes  to  delete  this 
rule  to  refiect  the  effect  of  the  repeal  of 
the  two-acre  exemption  contained  in 
section  528(2)  of  SMCRA  and  of  the 
statutory  provisions  of  Section  45.1-253 
of  the  code  of  Virginia.  The  Director 
finds  that  the  deletion  of  diese 
provisions  would  not  render  the  Virginia 
program  to  be  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations  from  which  rule  30 
CFR  700.11(b)  was  suspended. 

12  VR  480-03-19.764.15  Designating 
Areas  Unsuitable  for  Mining — Initial 
Processing,  Recordkeeping  and 
Notification  Requirements 

The  Division  proposes  to  streamline 
the  reviewing  of  petitions  to  have  an 
area  designated  as  unsuitable  for  coal 
mining  by  eliminating  the  hearing 
provision  on  the  completeness  of 
petitions  under  paragraph  (b)(2),  and  by 
replacing  it  with  a  completeness 
definition  under  paragraph  (a)(1).  The 
Director  finds  that  these  revisions  would 
make  the  Virginia  rule  substantively 
equivalent  to  the  Federal  rule  at  30  CFR 
764.15. 

13.  VR  480-03-19.840.11  Inspection  of 

Abandoned  Sites 

Paragraph  (g)  and  (h)  are  being  added 
to  the  Virginia  program  to  clarify  that 
abandoned  mines,  where  all  mining 
operations  have  ceased  and  no  one 
remains  at  the  site  to  complete  the 
reclamation,  need  not  be  inspected  as 
frequently  as  active  mines.  The  Director 
finds  the  proposed  rules  to  be  the 
substantive  equivalent  of  the  Federal 
rules  at  30  CFR  840.11  (g)  and  (h)  and 
therefore,  no  less  effective. 


14.  VR~480-03-19.843.22  Enforcement 
Actions  at  Abandoned  Sites 

Action  upon  this  portion  of  the 
amendment  is  deferred  to  give  the  State 
an  opportunity  to  correct  the  regxxlation 
citation  contained  within  the  proposed 
regulation. 

15.  VR  480-03-19.785.14 Mountaintop 

Removal  Mining 

The  Director  finds  that  proposed  word 
changes  and  spelling  corrections  in 
subparagraphs  (c)(l)(iii)(G)  and  (c)(l)'iv) 
would  make  the  Virginia  rules  the 
substantive  equivalent  of  30  CFR 
785.14(c)(l)(iii)  and  (c)(l)(iv)  and 
therefore,  no  less  effective. 

16.  VR  480.03.19.W1.17  Bond  Release 

Application 

Proposed  subparagraph  (d)(4)(i)  would 
require  local  government  notification  of 
total  or  partial  bond  release  of  pool 
bond  funds.  The  Director  finds  that  the 
proposed  language  would  be  the  same 
as  required  for  other  forms  of  bonds  in 
Virginia's  program  at  VR  480-03- 
19.800.40(e)  and  the  substantive 
equivalent  of  the  requirements 
contained  in  the  Federal  program  at  30 
CFR  800.40(e)  and  therefore,  no  less 
effective. 

TV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  August  4. 1989  Federal 
Register  ended  September  5, 1989.  No 
public  comments  were  received  and  the 
scheduled  public  hearing  was  not  held 
as  no  one  requested  an  opportunity  to 
provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  of  30 
CFR  732.17(h),  comments  were  solicited 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Virginia  program.  The  Fish  and  Wildlife 
Service  (FWS)  generally  supported  the 
language  of  the  amendment  described 
under  finding  3(c).  Other  comments  by 
FWS  applied  to  matters  of  coordination 
between  FWS  and  Virginia  regulatory 
authority.  Such  other  issues  are  beyond 
the  scope  of  this  State  rulemaking 
proceeding. 

Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  consisting  of  revisions, 
clarifications  and  corrections  as 
submitted  on  ]une  30. 1989.  with  the 
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exception  of  VR  480-03-19.843.22  upon 
which  action  is  deferred.  The  Federal 
regulations  at  30  CFR  part  946  codifying 
decisions  concerning  the  Virginia 
program  are  being  amended  to 
implement  this  decision. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll){ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  the  respect  to  any  provisions  of  a 
State  program  amendment  which  relate 
to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  such 
provisions  and  that  EPA  concurrence  is 
therefore  unnecessary.  As  required  by 
30  CFR  732.17(h)(ll)(i).  the  Director 
solicited  EPA's  conunents  on  these 
changes;  however,  none  were  received. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(g)  prohibits  unilateral 
changes  to  an  approved  State  program. 
In  his  oversight  of  the  Virginia  program, 
the  Director  will  recognize  only  the 
statutes,  regulations,  and  other  materials 
approved  by  him,  together  with  any 
consistent  implementing  policies, 
directives,  and  other  materials. 

VI.  Procedural  Determinatioiis 

Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d].  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements 


established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  946 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  November  21, 1989. 
Ici/h«y  D.  fairett 

Acting  Assistant  Director,  Eastern  Field 
Operations. 

For  reasons  set  out  in  the  preamble, 
title  30,  chapter  VII,  subchapter  T  of  the 
Code  of  Federal  Regulation  is  amended 
as  set  forth  below. 

PART  946— VIRGINIA 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  i  946.15,  a  new  paragraph  (y)  is 
added  to  read  as  follows: 

g  946.15    Approval  Of  regulatory 

■niendment*. 

•        •        •        •        • 

(y)  The  following  amendments 
submitted  to  OSM  on  June  30. 1989  are 
approved  effective  upon  promulgation  of 
the  revised  rules  by  the  State  provided 
the  rules  adopted  are  identical  to  those 
submitted  to  OSM.  Revisions  to  the 
Virginia  coal  surface  mining  regulations 
in  chapter  VR  480-03-19.:  7U0.11,  764.15. 
773.15.  779.19.  779.20,  780.14,  780.16. 
783.19,  783.20.  784.20,  784.21.  785.14, 
801.17,  816.97,  817.97.  840.11,  846.  846.2, 
846.12.  846.14.  846.17.  &46.ia 
[PR  Doc.  89-28122  Filed  11-30-89;  8:45  am) 

BILUNQ  COOE  4310-06-11 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  198 

IDcD  Directive  6035^1 

DoD  Medical  Program  Review 
Committee  (MPRC) 

agency:  Department  of  Defense. 
action;  Final  rule. 

summary:  This  document  removes  32 
CFR  part  198.  The  overall  effectiveness 
of  the  Planning  Programming  and 
Budgeting  System  (PPBS)  was  not 
enhanced  by  the  requirements  of  32  CFR 
part  198.  The  part  has  served  the 


purpose  for  which  it  was  intended  and  is 
no  longer  required. 
EFFECTIVE  DATE:  N  jvember  27, 1989. 
FOn  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  M.  Bynum.  Correspondence 
and  Directives  Directorate.  Washington. 
DC  20301-1155.  telephone  202-697-4111. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  32  CFR  Part  198 

Organization  and  functions.  Health 
care. 

PART  198— OoD  MEDICAL  PROGRAM 
REVIEW  COMMITTEE  (MPRC)— 
[REMOVED] 

Accordingly,  title  32,  chapter  I,  is 
amended  by  removing  part  198. 

Dated:  November  27. 198& 
LM.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 

Officer  Department  of  Defense. 

(PR  Doc.  89-28130  Filed  11-30-69;  8:45  am) 

BMXMQ  COOC  M10-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart4 

Schedule  for  Rating  Disabilities; 
Diseases  of  the  Peripheral  Nerves 

agency:  Department  of  Veterans 

Affairs. 

action:  Final  rule;  correction. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  correcting  previously 
published  information  concerning  the 
Schedule  for  Rating  Disabilities  table  for 
Diseases  of  the  Peripheral  Nerves. 

EFFECTIVE  DATE:  November  24, 1989. 

FOR  FURTHER  INFORMATION  CONTACT! 

Joel  Drembus,  Regulations  Staff. 
Compensation  and  Pension  Service 
(211B),  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  810  Vermont  Avenue  NW.. 
Washington.  DC  20420.  (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  In  38 

CFR  4.124a,  the  table  of  Diseases  of  the 
Peripheral  Nerves  was  inadvertently 
misrepresented  and  is  hereby  corrected. 

List  of  Subjects  in  38  CFR  Part  3 

Disability  beneHts,  Pensions. 
Veterans. 

Dated:  November  24. 1989. 
Charleo  A.  Fountaina,  m. 

Chief  Directives  Management  Division. 

In  38  CFR  part  4.  Schedule  for  Rating 
Disabilities,  the  table  in  S  4.124a  titled 
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Diseases  of  the  Peripheral  Nerves  is 
revised  to  read  as  follows: 


S4.124<i        :>it'ifrC'-J« 

neurological  corvd-n 
disorders. 

•        •        •        • 


atinge— 
«  and  convulsive 


Diseases  of  the  Peripheral  Nerves 


Ratmg 

Sdalic  narve. 

eS20  PmiyriS  of: 

Co«nplete:  tha  foot  danglas  and  drapa. 

no   activa   movement   poaaiiila  ol 

muadaa  baiow  ttw  knee,  flexion  of 

knaa  wantoned  or  (very  rarety)  lost... 

80 

Severa,  wtth  marlted  muscular  atro- 

phy  ~      J 

60 

Moderately  aavere ._      

40 

Moderate 

20 

MHd 

10 

8620  Neuritis. 

8720  Neuralsia 

External  pofittteal  narva  (common  per- 

oneal). 

8521  Pvalyais  of: 

Complata:  toot  drop  and  sligfit  droop 

of  llrat  phrianges  of  au  toea.  cannot 

doraWaa  Via  foot,  extension  (doraai 

flexion)  of  proxnnal  phalanges  of 

toes  lost   atxluction  of  foot  lost 

adduction    weakened:    anesthesia 

covers  entire  dorsum  of  foot  and 

toes 

40 

Incompiata: 

.S»»era _,.._ 

30 

Modwata 

20 

Mild 

10 

8621  ^4euritia. 

peroneal). 

8522  Paralysis  of: 

Complete;  aversion  of  foot  weakened ... 

30 

Incomplete: 

Severa „„        

20 

Moderate. .     

10 

MHd _.. 

0 

8622  Neuritia. 

8722  (Neuralgia 

Antemr  tit3ial  nerve  (deep  peroneaO 

B523  Paralysis  ot 

Compielr.  dorsal  flaxion  of  foot  lost .._.. 

30 

incompteta: 

Severa..—     

20 

Moderata 

10 

Uiki                         ,        ,     , 

0 

8623  Neuritia. 

8723  Neuralgia. 

Internal  popSteal  narva  (titsiaO. 

8524  PwaiysiB  of: 

ConipMto^  prant&r  ftoxion  lost,   rrank 

adducSon  of  foot  impossible,  flexion 

and  separation  of  toes  abolished: 

lesions  of  Itw  nerve  high  m  poplite- 

al fossa,  plantar  flexion  of  loot  la 

tost 

40 

Incomplela: 

.S^w^K*      ■ 

30 

Moderate. 

20 

MHd 

10 

8624  Neuritia. 
6724  Neuralgia. 

Poatartor  tibial  narva. 
8525  Paralysia  of: 
Complals;  paralysis  of  al  muodea  of 
aoia  of  tool,  frequency  with  painful 
paralysis  of  a  causalgic  nature:  toea 
cannot  be  flexad;  adduction  la 
waakaned:  plantar  flaxion  la  Inv* 


Sawa*a„ 
Moderate.. 


ma. 


8625  Neuritis. 

8725  Neuralgia. 

Anterior  crural  nerve  (femoral) — 

6526  Paralysis  oh 
Completa:  paralysia  of  quadncaps  ax- 

taraor  muscles 

Incompleta: 

Severa ._ 

Moderate. 

MM. 

8626  Neuritia. 

8726  Neuralgia. 
Internal  sapfier>ous  nerve. 

8527  Paralysis  of; 

Severe  to  completa . . .— 

MiW  to  moderate 

8627  Neuritis. 

6727  Neuralgia 
Obturator  nerve. 

8526  Paralysis  of: 

Savare  to  complete 

MiW  or  moderate 

6628  Neuritis. 

6728  Neuralgia. 
Exiamal  cutarwous  nerve  of  thigh. 

8529  Paralysis  of: 

Severe  to  complete _... 

Mild  or  moderate 

8629  Neurrtia. 
8729N«»«gia. 

Ni»4nouinal  nerve. 
6530  Paralysis  of: 

Severe  to  complete .....»....:...... 

MikJ  or  moderate 

6630  Neuritis. 
6730  Neuralgia. 


30 

20 
10 
10 


40 

30 
20 
10 


10 
0 


10 
0 


10 
0 


10 
0 


[FR  Doc  89-28101  Filed  11-30-89;  8:45  am] 

BIUJMO  COOC  •320-01-M 

38  CFR  Part  21 

RIN  2900-AD63 

Veterans  Education;  Veterans' 
Employment,  Training  and  Counseling 
Amendments  of  1988 

AGENCY:  Department  of  Veterans 

Affairs. 

action:  Final  regulations. 

summary:  The  Veterans'  Employment 
Training  and  Counseling  Amendments 
of  1988  contain  several  provisions  which 
affect  the  Department  of  Veterans 
Affairs'  (VA's)  relationships  with  the 
State  approving  agencies  (SAAs).  and 
other  provisions  which  affect  the 
administration  of  the  Veterans'  Job 
Training  Act  (VJTA}.  This  proposal  will 


better  inform  the  public  how  VA  Intends 
to  implement  these  prtmsions  of  law. 

EFFECnvi  DATES:  The  amendments 
dealing  with  the  duties  of  the 
Contracting  Officer  (S  21.4154(f))  are 
effective  November  3, 1989.  VA  is 
making  all  the  other  amendments  to 
SS  21.4150.  21.4151,  21.4152,  21.4153, 
21.4154  and  21.7200,  like  the  provisions 
of  law  they  implement,  retroactively 
effective  on  May  20, 198&  VA  is  making 
(  21.4155,  like  the  provisions  of  law  it 
implements,  retroactively  effective  on 
May  20, 1988.  VA  is  making  the 
amendments  to  SS  21.4612.  21.4622, 
21.4630  and  21.4632,  like  the  provisions 
of  law  they  implement,  retroactively 
effective  on  July  19, 1988.  VA  is  making 
SS  21.4623  and  21.4631  like  the 
provisions  of  law  they  implement 
retroactively  effective  on  July  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Susling,  Jr.,  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration  (225C), 
Vocational  Rehabihtation  and 
Education  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington.  DC  20420,^(^)2)  233-2092. 

SUPPtXMENTARY  INFORMATION:  On 

pages  21230  through  21234  of  the  Federal 
Register  of  May  17, 1989,  there  was 
published  a  notice  of  intent  to  amend  38 
CFR  part  21  in  order  to  implement 
several  provisions  of  the  Veterans' 
Employment,  Training  and  Counseling 
Amendments  of  1988.  Interested  people 
were  given  28  days  to  submit  comments, 
suggestions  or  objections. 

VA  received  one  letter  concerning  the 
proposal  from  an  official  of  a  State 
approving  agency.  The  official 
commended  VA  for  the  way  in  which 
the  provisions  were  written. 

During  an  internal  review  VA  noted 
that  previous  language  which  indicated 
that  the  Director  of  a  VA  field  facility 
could  withhold  reimbursement  bom  a 
State  approving  agency  was 
inadvertently  carried  forward  from  the 
version  of  38  CFR  21.4153(f)  which  has 
long  been  in  effect.  VA  has  recently 
decided  to  delegate  this  authority  to  the 
Contracting  Officer  rather  than  to  the 
Director  of  a  VA  field  facility.  The  final 
regulation  reflects  this.  VA  is  making  all 
the  other  regulations  in  the  proposal 
final  without  change.  VA  finds  that 
good  cause  exists  for  making  the 
amendments  to  SS  21.4153  and 
21.4154  (other  than  those  dealing 
with  the  duties  of  the  Contracting 
Officer]  and  all  the  amendments  to 
SS  21.415a  21.4151,  21.4152  and  21.7200 
as  well  as  the  entire  S  21.4155.  like  the 
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sections  of  the  law  they  implement, 
retroactively  effective  on  May  20, 1988. 
VA  Hnds  that  good  cause  exists  for 
making  the  amendments  to  SS  21.4612. 
21,4622,  21.4630  and  21.4632  as  well  as 
the  entire  (8  21.4623  and  21.4631,  like  the 
provisions  of  law  they  implement, 
retroactively  effective  on  July  19, 1988. 
To  achieve  the  maximum  benefit  of  this 
legislation  for  the  affected  individuals. 
State  approving  agencies  and  employers, 
it  is  necessary  to  implement  these 
provisions  of  law  as  soon  as  possible.  A 
delayed  effective  date  would  be 
contrary  to  statutory  design;  would 
complicate  administration  of  these 
provisions  of  law;  and  might  result  in 
denial  of  services  to  a  veteran  who  is 
otherwise  entitled  to  them. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C 
605(b).  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  5§  603  and  604. 
This  certification  can  be  made 
because  SS  21.4150.  21.4151.  21.4152. 
21.4153.  21.4154  and  21.7200  affect  only 
State  approving  agencies,  and  so  have 
no  economic  impact  on  small  entities, 
i.e.,  small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

On  the  other  hand,  the  amendment  to 
S  21.4622(a)(3]  requires  each  employer  to 
certify  that  the  participating  veteran  will 
be  provided  with  the  full  opportunity  to 
participate  in  a  personal  interview  with 
his  or  her  case  manager  during  the 
normal  work  day.  This  will  have  an 
economic  effect  on  small  entities. 

If  the  interview  is  not  made  part  of  the 
training  program,  the  employer  could 
choose  not  to  pay  the  trainee  during  the 
time  he  or  she  is  being  interviewed.  In 
this  situation  the  economic  effect  would 
consist  of  a  possible  loss  of  production 
while  the  trainee  was  being  interviewed. 
The  employer  could  also  choose  to 


pay  the  trainee  during  the  time  he  or  she 
is  being  interviewed.  The  economic 
effect  in  this  instance  would  be 
somewhat  greater  since  VA  would 
reimburse  the  employer  for  only  one- 
half  of  the  veteran's  wage. 

However,  since  the  average  starting 
wage  paid  to  veterans  training  under 
V]TA  is  less  than  $10  per  hour,  and  an 
interview  would  last  at  most  ■  few 
hours.  VA  does  not  believe  that  the 
economic  impact  would  be  significant 
Furthermore,  since  the  amended 
regulation  is  based  upon  the  law.  any 
economic  impact  would  be  caused  by 
the  underlying  law. 

In  addition,  some  economic  impact 
could  potentially  result  from  |  21.4623. 
That  regulation  permits  VA  to 
disapprove  payments  on  behalf  of  new 
participants  in  a  job  training  program  if 
the  percentage  of  veterans  who 
successfully  complete  the  program  is 
disproportionately  low  due  to 
deficiencies  in  the  quality  of  the 
program.  There  is  no  evidence,  however, 
indicating  that  repeated  unsuccessful 
completion  of  training  programs  is  a 
widespread  problem.  Furthermore,  in 
order  to  give  employers  ample 
opportunity  to  demonstrate  that  a 
training  program  does  not  have  a 
disproportionately  low  completion  rate, 
the  proposed  regulation  would  generally 
allow  the  employer  the  opportunity  to 
train  at  least  five  veterans  in  the 
program  before  the  VA  will  examine  the 
completion  rate.  Many  programs  have 
not  yet  had  five  trainees.  Therefore.  VA 
does  not  think  that  the  regulations  will 
have  a  significant  economic  impact  upon 
a  substantial  number  of  small  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  these  regulations  are  64.111, 
64.117,  64.120, 64.121  and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education.  Grant 
programs— education,  Loan  programs — 
education,  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  November  3, 1989. 

Edward  |.  Derwinaki, 

Secretary. 

38  CFR  part  21,  Vocational 
Rehabihtation  and  Education,  is 
amended  as  follows: 

PART  21-{AMENDED1 

1.  In  S  21.4150,  paragraph  (c)  is  revised 
to  read  as  follows: 

{21.4150    Dmignatioa 


(c)  The  provisions  of  38  U.S.C  chapter 
36  and  the  sections  in  this  part  which 
refer  to  the  State  approving  agency  will, 
with  respect  to  a  State,  be  deemed  to 
refer  to  VA  when  that  State: 

(1)  Does  not  have  and  fails  or  declines 
to  create  or  designate  a  State  approving 
agency,  or 

(2)  Fails  to  enter  into  an  agreement  as 
provided  in  i  21.4153  of  this  part 

(Authority:  38  U.S.C.  1771(b)(1)) 

•  •         •         •         • 

2.  In  J  21.4151.  paragraph  (b)  is 
revised  to  read  as  follows: 

121.4151    Cooperation. 

•  •        •        •        • 

(b)  State  approving  agency 
responsibilities.  State  approving 
agencies  are  responsible  for 

(1)  Inspecting  and  supervising  schools 
within  the  borders  of  their  respective 
States; 

(2)  Determining  those  courses  which 
may  be  approved  for  the  enrollment  of 
veterans  and  eligible  persons: 

(3)  Ascertaining  whether  a  school  at 
all  times  complies  with  its  established 
standards  relating  to  the  course  or 
courses  which  have  been  approved;  and 

(4)  Under  an  agreement  with  VA 
rendering  services  and  obtaining 
information  necessary  for  the 
Secretary's  approval  or  disapproval 
under  chapters  30  through  36,  title  38, 
United  States  Code  and  chapters  106 
and  107,  title  la  United  States  Code,  of 
courses  of  education  offered  by  any 
agency  or  instrumentality  of  the  Federal 
Government  within  the  borders  of  their 
respective  States. 

(Authority:  38  U.S.C  1772. 1773. 1774:  Pub.  L 
100-323) 

3.  In  {  21.4152.  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  are 
revised  to  read  as  follows: 

921.4152   Control  by  agenclee  Of  the 
United  States. 

(a)  Control  of  educational  institutions 
and  State  agencies  generally  prohibited. 
Except  as  provided  in  8  21.4155  of  this 
part  no  department  agency,  or  officer  of 
the  United  States  will  exercise  any 
supervision  or  control  over  any  State 
approving  agency  or  State  educational 
agency,  or  any  educational  institution. 

(Authority:  38  U.S.C.  1782;  Pub.  L  100-323) 

(b)  Authority  retained  by  VA.  The 
provisions  of  paragraph  (a)  of  this 
section  do  not  restrict  authority 

conferred  on  VA. 

•        *        •        •        * 

• 

4.  In  8  21.4153,  paragraph  (c)(2)(iii)  is 
removed,  paragraphs  (c)(2){i)  and 
(c)(2)(ii)  are  redesignated  as  paragraphs 


.  ^ 
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(c)(2)(ii}  and  (c)(2){iii)  respectively; 
paragraphs  (a)(1),  (c)(4)(ii),  and  (0  are 
revised  and  new  paragraph  (c)(2)(i)  is 
added,  so  the  revised  and  added  text 
reads  as  follows: 

{21.4153    Reimbursement  of  expense*, 
(a)  •  •  • 

(1)  Scope  of  contracts,  [i]  If  a  State  or 
local  agency  requests  payment  for 
service  contemplated  by  law,  and 
submits  information  prescribed  in 
paragraph  (e)  of  this  section,  VA  will 
negotiate  a  contract  or  agreement  with 
the  State  or  local  agency  to  pay  (subject 
to  available  funds  and  acceptable 
annual  evaluations)  reasonable  and 
necessary  expenses  incurred  by  the 
State  or  local  agency  in — 

(A)  Determining  the  qualifications  of 
educational  institutions  and  training 
establishments  to  furnish  programs  of 
education  to  veterans  and  eligible 
persons, 

(B)  Supervising  educational 
institutions  and  training  establishments, 
and 

(C)  Furnishing  any  other  services  VA 
may  request  in  connection  with  the  law 
governing  VA  education  benefits. 

(ii)  VA  will  take  into  account  the 
results  of  annual  evaluations  carried  out 
under  8  21.4155  of  this  part  when 
negotiating  the  terms  and  conditions  of 
the  contract  or  agreement 

(Authoritj .  38  U.S.C  1774, 1774(a);  Pub.  L 
100-323) 

•  •         •         *         • 

(2)  •  *  • 

(i)  Reimbursement  will  be  made  under 
the  terms  of  the  contract  for  travel  of 
personnel  engaged  in  activities  in 
cormection  with  the  inspection,  approval 
or  supervision  of  educational 
institutions,  including — 

(A)  Travel  of  personnel  attending 
training  sessions  sponsored  by  VA  and 
the  State  approving  agencies. 

(B)  Expenses  of  attending  out-of-State 
meetings  and  conferences  only  if  the 
Director,  Vocational  Rehabilitation  and 
Education  Service,  authorizes  the  travel. 

(Authority:  38  U.S.C  1774;  Pub.  L  100-323) 

•  •         *         *         • 

(4)  •  •  • 

(ii)  The  Contracting  Officer  has 
approved  the  subcontract  in  advance. 

(Authority:  38  U.S.C  1774;  Pub.  L  94-^02, 
Pub.  95-002) 

•  •         •         *         • 

(f)  Contract  compliance. 
Reimbursement  under  each  contract  or 
agreement  is  conditioned  upon 
compliance  with  the  standards  and 
provisions  of  the  contract  and  the  law.  If 
the  Contracting  Officer  determines  that 
the  State  has  failed  to  comply  with  the 


standards  or  provisions  of  the  law  or 
with  terms  of  the  reimbursement 
contract  he  or  she  will  withhold 
reimbursement  for  claimed  expenses 
under  the  contract  If  the  State 
disagrees,  the  State  may  request  the 
Contracting  Officer  to  reconsider  his  or 
her  decision  or  may  initiate  action  under 
the  Disputes  clause  of  the  contract  See 
48  CFR  801.602. 

(Authority:  38  U.S.C.  1774) 

•  *         •         *         * 

5.  In  8  21.4154,  paragraphs  (a)  and 
(b)(2)  are  revised  to  read  as  follows: 

{21.4154    Report  of  activities. 

(a)  State  approving  agencies  must 
report  their  activities.  Each  State 
approving  agency  entering  into  a 
contract  or  agreement  under  S  21.4153  of 
this  part  must  submit  a  report  of  its 
activities  to  VA.  The  report  may  be 
submitted  monthly  or  quarterly  by  the 
State  approving  agency  as  provided  in 
the  contract  or  agreement 

(Authority:  38  U.S.C  1774;  Pub.  L 100-323) 

(b)  •  •  * 

(2)  Shall  detail  the  activities  of  the 
State  approving  agencies  under  the 
agreement  or  contract  during  the 
preceding  month  or  quarter,  as 
appropriate; 

(3)  May  include,  at  the  option  of  the 
State  approving  agency  a  cumulative 
report  of  its  activities  from  the  beginning 
of  the  fiscal  year  to  date; 

(Authority:  38  U.S.C  1774;  Pub.  L  100-323) 

•  •         •         •         • 

6.  Section  21.4155  is  added  to  read  as 
follows: 

{  21.4155    Evaluations  of  Stats  approving 
agency  performance. 

(a)  Annual  evaluations  required.  (1) 
VA  shall  conduct  in  conjunction  with 
State  approving  agencies  an  annual 
evaluation  of  each  State  approving 
agency.  The  evaluation  shall  be  based 
on  standards  developed  by  VA  with 
State  approving  agencies.  VA  shall 
provide  each  State  approving  agency  an 
opportimity  to  comment  upon  the 
evaluation. 

(2)  VA  shall  take  into  account  the 
result  of  the  annual  evaluation  of  a  State 
approving  agency  when  negotiating  the 
terms  and  conditions  of  a  contract  or 
agreement  as  provided  in  8  21.4153(a)  of 
this  part. 

(Authority:  38  U.S.C  1774A(a);  Pub.  L 100- 
323) 

(b)  Functional  supervision  of  State 
approving  agencies  required.  VA  shall 
exercise  functional  supervision  over  the 
provision  of  course-approval  services  by 
State  approving  agencies  under  this 
section. 


(1)  Functional  supervison  includes, 
but  is  not  limited  to: 

(i)  Providing  technical  assistance  to 
State  approving  agency  personnel  with 
respect  to  carrying  out  their  course- 
approval  duties; 

(ii)  Checking  for  compliance  with  VA 
regulations  regarding  the  provision  of 
services  under  §  S  21.4150  through 
21.4154  of  this  part  and 

(iii)  Bringing  matters  which  require 
corrective  action  to  the  attention  of 
State  approving  agency  personnel  who 
have  authority  over  policy,  procedures, 
and  staff. 

(2)  Functional  supervision  does  not 
include: 

(i)  Hiring,  firing,  disciplining  or  issuing 
directives  to  an  employee  of  a  State 
approving  agency;  and 

(ii)  Making  regulations,  changing 
procedure  or  establishing  internal 
policies  for  a  State  approving  agency. 

(Authority:  38  U.S.C.  1774A;  Pub.  L  100-323) 

(c)  Development  of  a  training 
curriculum.  (1)  VA  shall  cooperate  with 
State  approving  agencies  in  developing 
and  Implementing  a  uniform  national 
curriculum,  to  the  extent  practicable. 
for— 

(i)  Training  new  employees  of  State 
approving  agencies,  and 

(ii)  Continuing  the  training  of  the 
employees  of  the  State  approving 
agencies. 

(2)  VA  with  the  State  approving 
agencies  shall  sponsor  the  training  and 
continuation  of  training  provided  by  this 
paragraph. 

(Authority:  38  U.S.C  1774A;  Pub.  L  100-323) 

(d)  Development,  adoption  and 
application  of  qualification  and 
performance  standards  for  employees  of 
State  approving  agencies.  (1)  VA  shall: 

(i)  Develop  with  the  State  approving 
agencies  prototype  qualification  and 
performance  standards; 

(ii)  Prescribe  those  standfutis  for  State 
approving  agency  use  in  the 
development  of  qualification  and 
performance  standards  for  State 
approving  agency  personnel  carrying  out 
approval  responsibilities  under  a 
contract  or  agreement  as  provided  in 
8  21.4153(a)  of  this  part;  and 

(iii)  Review  the  prototype 
qualification  and  performance  standards 
with  the  State  approving  agencies  no 
less  frequently  dian  once  every  five 
years. 

(2)  In  developing  and  applying 
standards  described  in  paragraph  (d)(1) 
of  this  section,  a  State  approving  agency 
may  take  into  consideration  the  State's 
merit  system  requirements  and  other 
local  requirements  and  conditions. 
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However,  no  State  approving  agency 

may  develop,  adopt  or  tpfij 
qualification  or  performance  standards 
that  do  not  meet  the  requirements  of 
paragraph  (d)(3)  of  this  section. 

(3)  The  qualification  and  performance 
standards  adopted  by  the  State 
approving  agency  shall  describe  a  level 
of  qualification  and  performance  ^vhich 
shall  equal  or  exceed  the  level  of 
qualification  and  performance  described 
in  the  prototype  qualification  and 
performance  standards  developed  by 
VA  with  the  State  approving  agencies. 
The  State  approving  agency  may  amend 
or  modify  its  adopted  qualification  and 
performance  standards  annually  as 
circumstances  may  require. 

(4)  VA  shall  provide  assistance  in 
developing  these  standards  to  a  State 
approving  agency  that  requests  it 

(5)  After  November  19. 1989.  each 
State  approving  agency  carrying  out  a 
contract  or  agreement  with  VA  under 
§  21.4153(a)  shall: 

(i)  Apply  qualification  and 
performance  standards  based  on  the 
staiulards  developed  under  this 
paragraph,  and 

(ii)  Make  available  to  any  person, 
upon  request,  the  criteria  used  to  carry 
out  its  functions  under  a  contract  or 
agreement  entered  into  under 
S  21.4153(a)  ol  this  part 

(6)  A  State  approvuig  agency  may  not 
apply  these  standards  to  any  person 
employed  by  the  State  approving  agency 
on  May  20, 1988,  as  kmg  as  that  person 
remains  in  the  position  in  which  the 
person  was  employed  on  that  date. 

(Autfaohtr  38  U.S.C  1774  A(b):  Pub.  L.  100- 
323) 

7.  In  S  21.4612,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

{21.4812   AppHcaOomandMrtlflcatkMia. 

•  *  *  •  • 

(c)  •  •  • 

(2)  A  certificate  expires  90  days  from 
the  date  on  which  it  is  fumirted  to  the 
veteran. 

(i)  VA  may  renew  a  certificate  or 
grant  a  further  certificate  for  a  veteran 
who  has  voluntarily  terminated  a  job 
training  program  or  who  has  been 
involuntarily  terminated  from  a  job 
training  program  only  when: 

(A)  The  provisions  of  paragraph  (b)  of 
this  section  are  met  and 

(B)  The  Department  of  Labor  has 
assigned  a  case  manager  for  the  veteran. 

(ii)  VA  may  renew  a  certificate  or 
grant  a  further  certificate  for  any  other 
veteran  when  the  provisions  of 
paragraph  (b)  of  this  section  are  met 

(iii)  A  rraiewed  certificate  or  further 
certificate  expires  90  days  from  the  date 
on  which  it  is  furnished  to  the  veteraiL 


(Authority:  Pub.  L  98-77.  sec.  5.  Pub.  L  98- 
543.  sec.  212.  Pub.  L  100-323.  sec  11] 

8.  In  S  21.4622,  paragraphs  (a)(3) 
introductory  text  and  (a)(3)  (xv)  and 
(xvi)  are  revised,  and  paragraphs  (a)(3) 
(xvii)  apd  (xviii)  are  added,  so  the 
revised  and  added  text  reads  as  follows: 

{21.4622    Empioyar  appttcationa  f or 
approval 

(a)  •  *  * 

(3)  In  applying  for  approval  of  a  job 
training  program  in  the  form  prescribed 
by  the  Secretary  of  Veterans  Affairs,  the 
employer  will  certify: 

(xv)  That  the  employer,  before  the 
veteran's  entry  into  training  vtrilh 

(A)  Furnish  the  veteran  with  a  copy  of 
the  certification  described  in  this 
paragraph,  and 

(B)  Obtain  and  retain  the  veteran's 
signed  acknowledgement  of  having 
received  the  certification; 

(xvi)  That  the  employer  is  in 
comphance  with  the  following  laws  and 
all  Federal  Regulations  adopted 
pursuant  to  those  laws: 

(A)  Title  VI  of  the  Civil  RighU  Act  of 
1964' 

(B)  Title  IX  of  the  Education 
Amendments  of  1972; 

(C)  Section  504  of  the  Rehabilitation 
Act  of  1973;  and 

(D)  The  Age  Discrimination  Act  of 
1975: 

(xvii)  That  the  employer  will  provide 
each  participating  veteran  for  whom  a 
case  manager  has  been  assigned  by  the 
Department  of  Labor  with  the  full 
opportunity  to  participate  in  a  personal 
interview  with  the  veteran's  case 
manager  during  the  veteran's  normal 
work  day;  and 

(xviii)  The  information  the  employer  is 
required  to  certify  under  part  44  of  this 
chapter  concerning  nonprocurement 
debarment  and  suspension. 

(Authority:  Pub.  L  98-77.  sees.  8  and  7.  Pub. 
L  100-323.  tec  11:  20  U.S.C  1661:  29  U.S.C 
794: 42  U.S.C  2000d-l.  42  U.S.C  6102) 

•         •         *         •         • 

9.  Section  21.4623  is  added  to  read  as 
follows: 

|21j4623   Disapproval  of  new  prooram 
•nlilaa. 

(a)  Payments  on  behalf  of  new 
participants  may  be  disapproved.  The 
Director  of  a  VA  field  facility,  or  the 
Director,  Vocational  Rehabilitation  and 
Education  Service,  as  appropriate,  may 
disapprove  entry  into  an  employer's  job 
training  program  under  the  Veterans' 
Job  Training  Act  by  veterans  who  had 
not  begun  the  job  training  program  on 
the  date  of  notice  to  the  employer  of 
such  disapproval  when  the  Director 
finds  that  the  rate  of  veterans' 


successful  completion  of  the  job  training 
program  is  disproportionately  low  as  a 
result  of  deficiencies  in  the  quality  of  the 
job  training  program. 

(Authority:  Pub.  L  98-77.  sec.  11.  Pub.  L.  100- 
323. 8e&  11(b)) 

(b)  Deficiencies  in  the  job  training 
program.  (1)  In  determining  whether  any 
completion  rate  is  disproportionately 
low  because  of  deficiencies  in  the 
quality  of  a  job  training  program  VA 
will  take  into  account  appropriate  data 
including — 

(i)  Quarterly  data  provided  by  the 
Secretary  of  Labor  with  respect  to; 

(A)  The  number  of  veterans  who: 

(1)  Receive  coimseling  in  connection 
with  training  under  the  Veterans'  Job 
Training  Act  and 

(2)  Participate  in  job  training  under 
the  Veterans'  Job  Training  Act 

(B)  The  reasons  for  veterans'  failure  to 
complete  job  training  under  the 
Veterans'  Job  Training  Act  and 

(C)  Data  compiled  through  the 
particular  employer's  compliance 
survey. 

(Authority:  Pub.  L  98-77.  sec.  11(b),  Pub.  L 
100-323.  sec  11) 

(c)  Successful  completion  rate  for  job 
training  training  programs.  VA  will 
determine  whether  the  successful 
completion  rate  for  a  job  training 
program  is  disproportionately  low  as 
follows. 

(1)  VA  will  determine  the  number  of 
veterans  who  have  either  completed  the 
job  training  program  or  terminated  that 
program  either  volimtarily  or 
involuntarily.  If  this  niunber  is  four  or 
less.  VA  will  consider  that  the 
completion  rate  of  the  job  training 
program  is  not  disproportionately  low 
unless  there  is  strong  evidence  to  the 
contrary. 

(2)  If  die  number  determined  in 
paragraph  (c)(1)  of  this  section  is  five  or 
more  or  if  the  number  is  less  than  five 
and  there  is  strong  evidence  that  there 
are  deficiencies  in  the  quality  of  the 
program.  VA  will: 

(i)  Calculate  a  percentage  by  dividing 
the  number  of  veterans  who  have 
completed  the  job  training  program  by 
the  number  of  veterans  who  have  either 
completed  that  program  or  terminated 
that  program: 

(ii)  Calculate  a  second  percentage  by 
dividing  the  number  of  veterans  who 
have  ever  completed  any  job  training 
program  approved  for  veterans'  training 
under  the  Veterans'  Job  Training  Act  by 
the  number  of  veterans  who  have  either 
completed  one  of  these  job  training 
programs  or  terminated  one  of  these  job 
training  programs:  and 


II 
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(iii)  Compare  the  two  percentages.  If 
the  percentage  determined  in  paragraph 
(c)(2)(i)  of  this  section  is  less  than  one- 
half  the  percentage  determined  in 
paragraph  (c)(2)(ii)  of  this  section,  the 
successful  completion  rate  of  the  job 
training  program  is  low,  and  shall  be 
considered  with  the  data  described  in 
paragraph  (b)  of  this  section  in 
determining  whether  it  is 
disproportionately  low. 

(Authority:  Pub.  L  98-77.  sec.  11(b).  Pub.  L 
100-323.  sec.  11) 

(d)  Notification.  If  after  considering 
the  data  described  in  paragraphs  (b)  and 
(c)  of  this  section  the  Director  of  the  VA 
field  activity,  or  the  Director.  Vocational 
Rehabilitation  and  Education  Service,  as 
appropriate,  determines  that  new  entries 
in  a  program  of  job  training  under  the 
Veterans'  Job  Training  Act  should  be 
disapproved,  as  provided  in  paragraph 
(a)  of  this  section,  he  or  she  shall  notify 
the  employer  of  the  disapproval.  The 
notice  shall  be  by  certified  or  registered 
letter,  return  receipt  requested,  and  shall 
include: 

(1)  A  statement  of  the  reasons  for 
VA's  action,  and 

(2)  Notice  of  the  employer's  right  to 
appeal  to  the  Board  of  Veterans' 
Appeals,  and  the  right  to  a  hearing. 

(Authority:  Pub.  L  98-77.  sec  11.  Pub.  L  lOO- 
323.  sec  11(b)) 

(e)  Period  of  disapproval.  (1)  A 
disapproval  as  described  in  paragraph 
(a)  of  this  section  shall  remain  in  e^ect 
until  the  Director  of  the  VA  field  facility 
of  jurisdiction  or  the  Director. 
Vocational  Rehabilitation  and 
Education  Service,  as  appropriate, 
determines  that  the  employer  has  taken 
adequate  remedial  action. 

(2)  Payments  wrill  be  made  on  behalf 
of  new  participants  only  for  training 
which  occurs  after  the  date  on  which  the 
Director  determines  that  remedial  action 
has  been  taken. 

(Authority:  Pub.  L  98-77,  sec  11.  Pub.  L  100- 
323,  sec  11) 

10.  In  S  21.4630,  paragraph  (c)  is 
removed. 

11.  Section  21.4631  is  added  to  read  as 
follows: 

S  21.4631    Job  raadlnesa  skHIa 
development  and  counseling. 

(a)  Employment  counseling  services. 
At  the  request  of  a  veteran  who  is 
eligible  to  participate  in  a  job  training 
program,  the  VA  will  provide  the 
veteran  with  employment  counseling 
services  to  assist  him  or  her  in  selecting 
a  suitable  job  training  program. 

(Authority:  Pub.  L  98-77.  Pub.  L  10O-323.  sec 
14(a)) 


(b)  fob  readiness  skills  development 
and  counseling. — (1)  Purpose.  The 
program  of  job  readiness  skills 
development  and  counseling  services  is 
designed  to  assist  veterans  in  need  of 
such  assistance  in  finding,  applying  for, 
and  succesfully  participating  in  a 
suitable  job  training  program  under  the 
Veterans'  Job  Training  Act 

(2)  Eligibility.  A  veteran  with  a  valid 
certificate  furnished  pursuant  to 

S  21.4612(c)  of  this  part  may  participate 
in  a  program  of  job  readiness  skills 
development  and  counseling  services 
if— 

(i)  Staff  in  the  Department  of  Labor  or 
the  Department  of  Veterans  Affairs  as 
described  in  paragraph  (b)(7)  of  this 
section  find  that  the  veteran  needs  such 
assistance,  and 

(ii)  Funds  are  available  to  provide  the 
veteran  with  a  program  of  job  readiness 
skills  development  and  counseling 
services  through  contracts  with 
appropriate  service  providers  if  the 
services  needed  cannot  be  furnished  by 
VA  or  Department  of  Labor  staff. 

(3)  Scope  of  services,  (i)  Job  readiness 
skills  development  includes  finding 
training  and  employment  opportunities, 
completing  job  applications,  functioning 
in  an  interview  and  other  services  and 
other  assistance. 

(ii)  Counseling  services  include 
counseling  services  to  assist  in  selecting 
suitable  training  opportunities  and  using 
appropriate  methods  of  seeking, 
applying  for  and  maintaining 
employment 

(4)  Providing  services.  (I)  VA  and 
Department  of  Labor  staff  will  provide 
job  readiness  skills  development  and 
counseling  services  to  the  veteran  if 
such  regular  staff  services  are  sufficient 
for  the  veteran  to  participate 
successfully  in  a  job  training  program 
tmder  the  Veterans'  Job  Training  Act 

(ii)  If  VA  determines  that  the  regular 
services  of  VA  and  Department  of  Labor 
staff  are  not  su^cient  for  the  veteran  to 
participate  successfully  in  a  job  training 
program  under  the  Veterans'  Job 
Training  Act  the  veteran  may  be  placed 
in  a  program  with  service  providers 
under  contract  to  VA.  This 
determination  will  be  based  upon  a 
wrritten  certification  by  VA  and 
Department  of  Labor  staff  of  the  need 
for  assistance  through  a  service  provider 
under  contract  to  VA. 

(5)  Facilities  with  which  contracts 
may  be  negotiated.  VA  will  enter  into 
contracts  only  with  established 
agencies,  organizations,  individuals  and 
programs  which  have  a  demonstrated 
capacity  to  provide  these  services; 

(6)  Approval  of  programs.  VA  will 
approve  programs  of  job  readiness  skills 
development  and  counseling  in  the  same 


manner  as  under  S9  21.290,  21.292  and 
21.294  of  this  part 

(7)  Staff  For  the  purposes  of  making 
the  determinations  required  by 
paragraph  (b)(2)  of  this  section; 
providing  job  readiness  skills 
development  and  counseling  services 
and  making  the  written  certification  of 
the  need  for  assistance  from  a  service 
provider  required  by  paragraph  (b)(4)  of 
this  section;  the  staff  of  VA  and  the 
Department  of  Labor  is  limited  to^ 

(i)  Counseling  psychologists  and 
vocational  rehabilitation  specialists  in 
the  Vocational  Rehabilitation  and 
Counseling  Division  of  VA  field 
facilities,  or 

(ii)  Local  Veterans'  Emplojonent 
Representatives  and  Disabled  Veterans' 
Outreach  Program  Specialists  in  the 
State  Employment  agencies. 

(Authority:  Pub.  L  98-77.  Pub.  L  100-323.  sec 
14) 

12.  In  S  21.4632,  the  heading, 
introductory  text,  and  paragraph  (e)(2) 
(i)  and  (ii)  are  revised  to  read  as  follows: 

S  21.4632    Payment  restrictlont. 

VA  shall  not  make  payments  to  an 
employer  if  the  job  training  program  has 
not  been  approved  as  required  by 
S  21.4622(b)  of  this  part  or  the  veteran 
does  not  meet  the  eligibility 
requirements  found  in  S  21.4610  of  this 
part  or  the  provisions  of  S  21.4623  of 
this  part  prohibit  payments  to  an 
employer  on  behalf  of  a  veteran,  or  the 
payment  would  be  for  training 
subsequent  to  withdrawal  of  program 
approval  under  S  21.4624  of  this  part  or 
approval  of  a  veteran's  entrance  into 
training  must  be  withheld  or  denied  due 
to  a  lack  of  funds.  Payments  made  to 
employers  on  behalf  of  veterans  in 
training  shall  be  made  in  accordance 
with  the  provisions  of  this  section. 
•        •        •        *        « 

(e)  •  •  * 

(2)  •  •  • 

(i)  On  behalf  of  any  veteran  who 
initially  applies  for  a  job  training 
program  after  September  30. 1989; 

(Authority:  Pub.  L  98-543,  sec.  212;  Pub.  L 
99-108;  Pub.  L  99-238.  sec  201(e):  Pub.  L  100- 
77,  sec  901(b);  Pub.  L 100-227.  Sec  201;  Pub. 
L 100-323,  sec  17) 

(ii)  For  any  job  training  program 
which  begins  after  March  31, 1990: 

(Authority;  Pub.  L  98-543.  sec  212:  Pub.  L 
99-108;  Pub.  L  99-238,  sec  210(e);  Pub.  L  100- 
77,  sec  901(b);  Pub.  L 100-323.  sec  17) 

13.  In  S  21.7200,  paragraphs  (d)  and  (e) 
are  revised  and  paragraph  (f)  is  added. 
so  the  revised  and  added  text  reads  as 
follows: 


49,  frU         Federal  RegUter  /  Vol.  54.  No.  230  /  Friday,  December  1.  1989  /  Rules  and  Regulationg 


fi  21.7200    Stat*  approving  aganciM. 

*  *  a  •  • 

(d)  Section  21.4153 — Reimbursement 
of  expenses; 

(e)  Section  21.4154— Report  of 
activities;  and 

(f)  Section  21.4155— Evaluation  of 
State  approving  agency  performance. 

(Authority:  38  U.S.C.  1434. 177a  1771, 1772. 

1773. 1774. 1774A;  Pub.  L  98-525,  Pub.  L  100- 

323] 

[FR  Doc.  89-28067  Filed  11-30-89;  8:45  am] 

BtuHM  coocnM-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

[OPTS-42088F;  FRL  3661-8] 
RIN  2070-AB94 

Office  of  Solid  Waste  Chemicals  Test 
Rules;  Technical  Amendments 

aqency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  technical 

amendment. 

SUMMARY:  This  document  corrects  a  test 
rule  under  40  CFR  799.5055  on  hazardous 
waste  constituents,  published  in  the 
Federal  Register  of  June  15, 1988  (53  FR 
22300).  This  action  is  necessary  to 
correct  a  Chemical  Abstracts  Service 
(CAS)  number  reference  to 
trichloromethanethiol  testing 
requirements. 

EFFECTIVE  DATE:  December  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  Rm.  E- 
543B.  401  M  St,  SW.,  Washington.  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  EPA  iS 
correcting  40  CFR  799.5055  (53  FR  22300) 
by  correcting  the  hazardous  waste 
constituent  trichloromethanethiol  CAS 
designation  to  75-70-7  from  the 
incorrecUy  listed  CAS  Number  594-42-3. 

In  accordance  with  section  4(a)  of  the 
Toxic  Substances  Control  Act  (TSCA),  a 
rule  was  promulgated  under  40  CFR 
799.5055  (53  FR  22300;  June  15. 1988)  to 
require  health  effects  and/or  chemical 
fate  testing  for  24  chemicals  that  are 
hazardous  waste  constituents.  One  of 
these  chemicals,  trichloromethanethiol 
was  designated  for  hydrolysis  testing, 
soil  adsorption  testing  and  subchronic 
testing. 

EPA,  in  response  to  an  August  1989 
telephone  inquiry  from  DuPont, 
reviewed  the  CAS  Number  designation 


made  in  the  final  rule  publication  in  the 
Federal  Register.  From  this  review.  EPA 
determined  that  the  correct  CAS 
Number  was  75-70-7.  EPA  also 
determined  that  the  transposition  of  the 
incorrect  CAS  Number  was  apparendy 
made  at  the  time  of  the  preparation  of 
the  original  candidate  testing  list  from 
the  RCRA  Hazardous  Wastes  List  (40 
CFR  part  261  Appendix  VIIL). 

Because  the  error  in  CAS  Number 
designation  was  the  result  of  a 
transcription  error  by  EPA,  public 
comment  is  not  necessary.  The  chemical 
name  has  been  correctly  identified  in 
the  OSW  Final  Test  Rule  so  that  there 
should  have  been  no  confusion  as  to  the 
identity  of  the  chemical  to  be  tested. 
EPA  finds  that  making  this  deletion 
effective  immediately  will  reHeve 
administrative  and  testing  burdens,  and 
that  good  cause  exists  to  make  the 
amendment  immediately  effective. 

Accordingly,  the  table  in  40  CFR 
799.5055(c)  is  corrected  by  deleting  the 
entries  for  'Trichloromethanethiol,  CAS 
No.  594-42-3"and  replacing  them  with 
'Trichloromethanethiol.  CAS  No.  75-70- 

r. 

Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Aualysis.  EPA 
has  determined  that  this  technical 
amendment  is  not  major  because  it  does 
not  meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order,  i.e..  it  will  not 
have  an  aimual  effect  on  the  economy  of 
at  least  $100  miUion.  will  not  cause  a 
major  increase  in  prices,  and  will  not 
have  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601,  et  seq..  Pub.  L  96-354. 
September  19. 1980),  EPA  is  certifying 
that  this  technical  amendment  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because  the  chemical  name  has  been 
correctly  identified  in  the  OSW  Final 
Test  Rule  so  that  there  should  have  been 
no  confusion  as  to  the  identity  of  the 
chemical  to  be  tested. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq.,  EPA  has 
determined  that  there  are  not  any 
"collection  of  information"  requirements 
as  result  of  this  amendment  to  the  rule. 
Therefore,  this  technical  amendment 
was  not  submitted  to  0MB  for  approval. 


List  of  Subjecto  in  40  CFR  Part  799 

Chemicals,  Chemical  exports. 
Environmental  protection.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Testing. 

Dated:  November  22, 1989. 

Linda  J.  Fisher. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  40  CFR  chapter  L  part  799 
is  amended  as  follows: 

PART  79»-{AiMENO£D] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C  2803. 

2.  In  t  799.5055(c)  by  revising  the 
entry  for  'Trichloromethanethiol"  to 
read  as  follows: 

9  799.5055    Hazardous  wastaoonatitiMnta 
to  tasting. 


(c)  *  *  * 


RoQuifBd 
tsstmg  under 
Chemical  name  'j;;;^        paragraph* 

(d)  and  (e)  o( 
tfua  MCiion 


CAS 
Na 


Trtetilorofnethanethiol . 


75-        (dMD.  (2). 
70-7.      (eMD 


[FR  Doc.  8^-28172  Filed  11-30-89;  8:45  tm] 
BNJJNO  cooE  ssao-so-o 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Uanagament 
43  CFR  Public  Land  Order  6757 

[NM-940-0O-4214-10:  NM  NM  0152271 

Partial  Revocation  of  Public  Land 
Order  Na  1038;  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

summary:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  24.687 
acres  of  National  Forest  land  withdrawn 
for  use  by  the  U.S.  Forest  Service  in 
connection  with  the  Southwestern 
Congregation  Churches  Organization 
Camp  and  Recreation  Area  in  the  Gila 
National  Forest.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawn.  The  land  is  included  in  a 


ftderal  Register  /  VoL  54,  No.  230  /  Friday,  December  1,  1989  /  Rules  and  Regulations 


4S7S1 


proposed  exchange  involving  the  U.S. 
Forest  Service  and  Camp  Thunderbird 
Association,  Inc.  This  action  will  open 
the  land  to  surface  entry,  mining,  and 
the  mineral  leasing  laws,  except  for  oil 
and  gas  leasing.  The  land  has  been  and 
will  remain  open  to  oil  and  gas  leasing. 
This  order  lifts  the  no  surface  occupancy 
for  oil  and  gas  leasing. 

EFFECTIVE  DATE:  January  2, 1990. 

FOR  FURTHER  INFORMATION  CONTACT. 

Clarence  F.  Hougland,  BLM  New  Mexico 
State  Office,  P.O.  Box  1449,  Santa  Fe, 
New  Mexico  87504-1449,  505-988-6071. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1978,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1038,  which 
withdrew  land  for  a  U.S.  Forest  Service 
recreation  area,  is  hereby  revoked 
insofar  as  it  affects  the  fbllowing 
described  land: 

New  Mexico  Principal  Meridian 

T.  15  S.,  R.  12  W., 
Sec.  36,  SV%NEV4SWy4NEV«NEV^, 
S  V4NW  y4NE  V4SW  y4NE  V4NE  V4, 
SEV4SW%NEV4NE%,  WVkSWViN 
EV4NEy4,  SWy4SWViNW<^NEy4NEV4. 
SV^NEV^NW^NEM.  and  SEVtKW>4 
NE^. 
The  area  described  cowtaint  24487  acres  in 
Grant  County. 

2.  At  9  a.m.  on  January  2, 1990,  the 
land  will  be  opened  to  socfa  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  land,  including  location 
and  entry  under  the  United  States 
mining  laws.  The  no  surface  occupancy 
for  oil  and  gas  leasing  is  lifted. 
Appropriation  of  land  described  in  this 
order  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  November  17, 1989. 
David  C  O'Neal. 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  89-28127  Filed  11-30-89:  8:45  am] 

BNJJNQ  COOC  4310-^S-« 


FEDERAL  COMMUNICATIONS 

C0MMlS5».->h 

47  CFR  Part  73 

[MM  Docket  Na  8»-«21:  RM-6519] 

Radio  Broadcasting  Services;  BeeviNe, 
TX 

agency:  Federal  Communications 
Commission. 

action:  Fmal  rule. 

summary:  This  document  substitutes 
Channel  250C2  for  Channel  2S0A  at 
Beeville.  Texas,  and  modifies  the  license 
of  Station  KYTX(FM)  to  specify 
operation  on  the  higher  class  co- 
channel,  as  requested  by  Hamon 
Broadcasting,  Inc.  See  54  FR  5983, 
February  7, 1989.  This  action  provides 
Beeville  and  the  surrounding  area  with 
enhanced  FM  service.  A  site  restriction 
of  at  least  21.7  kilometers  (13.5  miles) 
west  of  the  community  is  required  in 
order  to  comply  with  Section  73.207  of 
the  Commission's  Rules.  The  petitioner's 
specified  site  coordinates  are  28-24-00 
and  98-01-00,  which  is  located  28.5 
kilometers  (16.4  miles)  west  of  the  city. 
With  this  action,  this  proceeding  is 
terminated, 

EFFECnvi  OATC:  January  8. 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-621, 
adopted  November  8. 1989.  and  released 
November  22, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1S4.  303. 

{73.202    [Amended] 

2.  S  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 


removing  Channel  250A  and  adding 
Channel  250C2  at  Beeville. 
Kari  A.  KMaiwy. 

Chief,  Allocatkma  BranchPoScy  and  Rule* 
Division,  Mass  Media  Bureau. 
[FR  Doc  8»-2S120  Filed  11-30-80:  8:45  am| 
MUMa  cooc  en>-ti-ii 

47  CFR  Parts  43  and  64 

[CC  Docket  No.  SS-1S2;  FCC  ••-29e]      • 

Automated  Reporting  Requirements 
for  Certatoi  Class  A  and  Tier  1 
Telephone  Companies 

AOENCY:  Federal  Cotnnninications 
Conrniiasion. 

action:  Final  mle. 

summary:  The  Federal  Communications 
Commission  has  denied  USTA's  Petition 
for  Reconsideration  and/or  clarification 
of  the  fding  date  for  Table  I  of  FCC  Form 
495A.  Forecast  of  Investment  Usage 
Report  (Forecast  Report),  established  in 
the  ARMIS  Order. »  However,  the 
Commission  agreed  that  the  current 
rules  lack  sufficient  clarity  and  it 
modified  fiS  43.21(e)  and  64.901(b)(4)  to 
change  the  identification  of  the  filing 
date  and  to  define  the  three-year 
forecast  period  covered  by  the  Forecast 
Report. 

EFFECnVE  date:  Jamiary  2, 199a 

address:  Federal  Communications 
Commissioiv  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jan  Frenette  or  Alicia  Dunnigan. 
Accounting  and  Audits  Division, 
Common  Carrier  Bureau,  at  (202)  634- 
1861. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Further  Reconsideration.  CC  Docket  No. 
86- W2.  adopted  October  24, 1989  and 
released  November  21, 1989. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037 
(202)  857-3800. 


■  Automated  Reporting  Requirementt  for  Certain 
Clau  A  and  Tier  1  Telephone  Companie*  (Parti  31, 
43,  67  and  60  of  the  FCCi  Rule*).  2  FCC  Red  5770 
(1987)  (ARMIS  Order),  modified  on  recon..  3  FCC 
Red  6375  (1988)  (ARMIS  Reconsideration  Order). 
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Summary  of  Order  on  Further 
Reconsideration 

1.  The  United  States  Telephone 
Association  (USTA)  filed  a  petition  for 
clarification  and/or  further 
reconsideration  of  the  filing  date  for 
Table  I  of  FCC  Form  495  A.  Forecast  of 
Investment  Usage  Report  (Forecast 
Report).  The  Forecast  Report  monitors 
the  Commission's  requirement  that 
carriers  allocate  investment  in  network 
plant  between  regulated  and 
nonregulated  activities  based  on  the 
forecasted  relative  use  of  plant  over  a 
three-year  period.  The  Forecast  Report 
consists  of  three  tables  and  is  currently 
required  to  be  filed  annually  at  the  same 
time  that  the  cost  support  materials 
required  by  the  Tariff  Review  Plan 
(TRP)  are  filed.  The  next  filing  date  for 
the  TRP  and  the  Forecast  Report  is  April 
1. 1990.  USTA  requested  that  Table  I  of 
the  Forecast  Report  be  filed  annually  on 
December  31  rather  than  on  April  1. 
USTA  suggested  that  an  acceptable 
alternative  would  be  to  continue  to  file 
all  three  tables  concurrently  with  the 
TRP  but  with  the  forecast  period 
covering  the  current  calendar  year  plus 
the  following  two  years. 

2.  USTA  argued  that  the  current  filing 
date  for  Table  I  creates  an  inconsistency 
between  the  Commission  requirement 
that  shared  investment  be  forecast  over 
a  three-year  period  and  the 
requirements  for  access  charge  filings. 
USTA  based  its  assertion  on  the  fact 
that  the  TRP  (and  hence  the  forecast  of 
investment)  is  to  be  filed  on  April  1.  and, 
therefore,  the  carriers  must  forecast 
usage  for  the  "three  consecutive  years 
following  the  effective  date  of  the 
current  annual  access  charge  filing."  * 
Because  the  next  access  tariff  filing  will 
be  on  April  1, 1990,  for  the  period  July  1, 
1990,  through  June  30, 1991.  USTA 
argued  that  carriers  must  forecast  for 
four  years  (through  1993)  in  order  to 
comply  with  that  Commission 
requirement. 

3.  The  Commission  disagreed  that  the 
current  filing  date  for  any  part  of  the 
495A  Forecast  Report  should  be 
changed.  However,  the  Commission 
agreed  that  the  current  rules  do  not 
establish  with  sufficient  clarity  the  date 
on  which  the  three-year  forecast 
commences.  The  Commission  amended 


'  See  47  CFR  64  9(n(b)(4). 


its  rules  so  that  the  first  year  of  the 
forecast  period  is  the  calendar  year 
during  which  the  forecast  is  filed,  with 
the  balance  of  the  forecast  period  being 
the  following  two  calendar  years.  The 
Commission  also  changed  the 
identification  of  the  filing  date  from  the 
date  upon  which  the  TRP  is  filed  to 
April  1  of  each  calendar  year. 

Paperwork  Reduction  Act 

4.  The  Change  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
on  the  public. 

Ordering  Clauses 

5.  Accordingly,  it  is  ordered,  pursuant 
to  Sections  4(i)  and  405  of  the 
Conmiunications  Act  of  1934.  as 
amended.  47  U.S.C.  Section  154(i)  and 
405,  That  the  United  States  Telephone 
Association's  petition  for  Clarification 
and/or  further  reconsideration  herein  is 
denied,  except  to  the  extent  set  forth 
above. 

6.  It  is  further  ordered,  pursuant  to 
sections  4(i)  and  4(j),  201-205.  219  and 
220  of  the  Communications  Act  of  1934. 
as  amended,  47  U.S.C.  154(i).  154(j),  201- 
205,  219  and  220  that  Parts  43  and  64  of 
the  Commission's  Rules  are  amended,  as 
set  forth  below,  effective  30  days  from 
publication  of  the  text  thereof  in  the 
Federal  Register. 

List  of  Subjects 

47  CFR  Part  43 

Communications.  Common  Carriers. 
Reporting  Requirements. 

47  CFR  Part  64 

Miscellaneous  rules  relating  to 
conunon  carriers,  allocation  of  costs. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 

Parts  43  and  64  of  title  47  of  the  CFR 
are  amended  as  follows: 

PART  43— [AMENDED] 

1.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 


Authority:  Sec.  4.  48  Slat.  1066.  as 
amended;  47  U.S.C.  154.  unless  otherwise 
noted.  Interpret  or  apply  sees.  211.  219. 48 
Stat.  1073, 1077.  as  amended;  47  U.S.C.  211, 
219,  220. 

2.  Section  43.21(e)  is  revised  to  read  as 
follows: 


§  43.21    Annual  report*  of  carriers 
affiliates. 


(e)  Each  communications  common 
carrier  required  by  order  to  file  a 
manual  allocating  its  costs  between 
regulated  and  nonregulated  operations 
shall  file,  on  or  before  April  1: 

(1)  A  three-year  forecast  of  regulated 
and  nonregulated  use  of  network  plant 
for  the  ciu-rent  calendar  year  and  the 
two  calendar  years  following,  and 
investment  pool  projections  and 
allocations  for  the  current  calendar 
year,  and 

(2)  A  report  of  the  actual  use  of 
network  plant  investment  for  the  prior 
calendar  year. 


PART  64— {AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066,  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  201, 218. 48 
Stat.  1077;  47  U.S.C.  201,218.  unless  otherwise 
noted. 

2.  Section  64.901(b)(4)  is  revised  to 
read  as  follows: 

§  64.901    Allocation  of  costs. 


(b)  *  •  • 

(4)  The  allocation  of  central  office 
equipment  and  outside  plant  investment 
costs  between  regulated  and 
nonregulated  activities  shall  be  based 
upon  the  relative  regulated  and 
nonregulated  usage  of  the  investment 
during  the  calendar  year  when 
nonregulated  usage  is  greatest  in 
comparison  to  regulated  usage  during 
the  three  calendar  years  beginning  with 
the  calendar  year  during  which  the 
investment  usage  forecast  is  filed. 
***** 

[PR  Doc.  89-28115  Filed  11-30-89;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  piit>lic  of  ttie 
(Koposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  rratices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  170 

RIN  3150-AD23 

Revision  of  Fee  Schedules: 
Radioisotope  Licenses  and  Topical 
Reports 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  governing  licensing  fees  for 
all  topical  reports  and  licensing  and 
inspection  fees  for  radioisotope  licenses 
(small  programs  covered  by  parts  30. 40 
and  70).  The  proposed  amendments 
would  (1)  establish  a  ceiling  of  $50,000 
for  topical  report  reviews,  (2)  update  the 
schedule  of  fees  for  small  radioisotope 
programs,  including  the  addition  of  a  fee 
for  byproduct  material  applications  for 
decommissioning,  (3)  change  the  cost 
per  professional  staff  hour  for  all  full- 
cost  fees  from  $86  to  $95  per  hour  based  . 
on  the  FY  1990  budget,  (4)  delete  certain 
exemption  provisions  and  clarify  others 
for  ease  of  administration,  (5)  add  a  new 
exemption  provision  to  provide  that 
Indian  tribes  and  Indian  organizations 
will  be  exempt  from  payment  of  fees 
and  (6)  request  that  bills  in  excess  of 
$5,000  be  paid  by  electronic  fund 
transfer  in  accordance  with  U.S. 
Department  of  the  Treasury  cash 
management  initiatives.  The  proposed 
action  is  intended  to  more  completely 
recover  costs  incurred  by  the 
Commission  in  providing  services  to 
identifiable  recipients  and  to  encourage 
the  continued  submittal  of  topical 
reports. 

DATES:  The  comment  period  expires 
January  30, 1990.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission  is 
able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date 


ADDRESSES:  Submit  written  comments 
to  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
ATTN:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852  between  7:45  am  and  4:15  pm 
(Telephone  301-492-1966). 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room  at  2120  L  Street  NW.,  Washington. 
DC  20555,  in  the  lower  level  of  the 
Gelman  Building. 

The  NRC  will  hold  a  public  meeting 
on  January  8. 1990  in  Region  I  at  IKX)  pm. 
Sheraton-Radisson  Hotel,  Erie  Room. 
1200  First  Avenue.  King  of  Prussia, 
Pennsylvania,  and  a  public  meeting  on 
January  11, 1990  in  Region  III  at  1:00  pm. 
Holiday  Inn,  5440  North  River  Road, 
Rosemont,  Illinois,  to  discuss  the 
proposed  changes  and  answer  any 
questions. 

The  agency  workpapers  which 
support  these  proposed  changes  to  10 
CFR  170  are  available  in  the  Public 
Document  Room  at  2120  L  Street  NW., 
Washington.  DC  in  the  lower  level  of 
the  Gelman  Building. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lee  Hiller,  Deputy  Controller.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone  301- 
492-7351. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Proposed  Action 

III.  Section-by-Section  Analysis 

IV.  Environmental  Impact:  Categorical 
Exclusion 

V.  Paperwork  Reduction  Act  Statement 

VI.  Regulatory  Analysis 

VII.  Regulatory  Flexibility  Certirication 

VIII.  Backfit  Analysis 

IX.  Subject  terms 

L  Background 

On  December  29, 1988,  the 
Commission  published  its  final  amended 
regulations  which  revised  the  fee 
schedules  contained  in  10  CFR  parts  170 
and  171  (53  FR  52632).  In  the  response  to 
comments  received  on  the  published 
proposed  rule,  the  Commission 
indicated  that  a  portion  of  the  10  CFR 
part  170  fee  schedule  for  certain  small 
materials  licenses  is  outdated  and  in 
need  of  revision  (53  FR  52633).  The 
Commission  further  stated  that  a 
rulemaking  on  this  issue  would  be 
initiated  in  1989. 

Part  170  implements  title  V  of  the 
Independent  Offices  Appropriation  Act 


of  1952  (31  U.S.C.  9701).  The  fees 
assessed  under  part  170  recover  the 
costs  to  the  NCR  of  providing 
individually  identifiable  services  to 
applicants  for  and  holders  of  NRC 
hcenses  and  approvals.  The  fees  for 
radioisotope  licenses  issued  under  10 
CFR  parts  30,  40  and  70  and  for 
inspections  of  these  licenses  were  last 
revised  on  May  21, 1984  (49  FR  21293). 
The  1984  revision  was  based  on  cost 
and  professional  staff  hour  data  for 
fiscal  year  (FY)  1981.  In  the  final  rule 
pub  ished  on  December  29, 1988,  the 
previous  poUcy  of  charging  inspection 
fees  based  on  the  routine  inspection 
frequency  for  small  materials  programs 
was  changed  to  provide  for  the 
assessment  of  fees  for  each  inspection 
under  10  CFR  170.31. 

II.  Proposed  Action 

The  Commission  proposes  to  amend 
10  CFR  part  170  to  update  the  licensing 
fees  for  materials  hcenses  to  more  fully 
recover  costs  for  application  reviews 
and  other  services  based  on  FY  1987  and 
FY  1988  licensing  data.  For  inspection 
fees,  the  professional  staff  hours  used  in 
the  1984  rule  to  conduct  an  inspection 
have  been  maintained  while  the 
Commission  explores  ways  to  unify  the 
fee  categories  with  the  Regulatory 
Information  Tracking  System  (RITS) 
inspection  categories  and  licensing 
program  codes.  Therefore  the  routine 
and  nonroutine  inspection  fees  have 
increased  due  to  the  change  in  the 
hourly  rate  only.  It  is  proposed  that  the 
professional  houriy  rate  of  $86  for  FY 

1989  shovm  in  10  CFR  170.20  will  be 
revised  to  $95  per  hour  based  on  the  FY 

1990  budget.  (Note  that  the  December 
1988  rule  revision  did  not  apply  the  $86 
per  hour  charge  to  the  materials  fee 
schedule,  but  retained  the  1981  rate  of 
$58  per  hour.)  In  addition,  it  is  proposed 
that  a  fee  ceiling  be  reestablished  for  all 
topical  reports. 

in.  Sectioa>by-Section  Analysis 

The  following  section-by-section 
analysis  of  those  sections  affected 
provides  additional  explanatory 
information.  All  references  are  to  title 
10,  chapter  I.  part  170,  Code  of  Federal 
Regulations. 

Section  170.3  Definitions 

This  section  is  revised  to  remove  the 
paragraph  designations  for  the 
definitions,  arrange  the  definitions  in 
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alphabetical  order,  and  add  derinitions 
of  "Indian  organization"  and  "Indian 
tribe." 

"Indian  organization"  means  any 
conunercial  group,  association, 
partnership,  or  corporation  wholly 
owned  or  controlled  by  an  Indian  tribe. 
"Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community  of  Indians  recognized  as 
eligible  for  the  services  provided  to 
Indians  by  the  Secretary  of  the  Interior 
because  of  their  status  as  Indians. 

Section  170.11  Exemptions 

Paragraph  (a)(3)  is  being  removed  in 
its  entirety.  Fees  for  any  byproduct, 
source  or  special  nuclear  materials 
licenses  issued  under  10  CFR  part  30,  40, 
70,  or  71  that  are  considered  to  be 
incidental  to  operation  of  a  nuclear 
reactor  will  be  charged  under  respective 
materials  fee  category  rather  than  under 
the  10  CFR  part  50  reactor  fee  category 
as  has  been  past  practice.  Therefore,  for 
a  special  nuclear  materials  license  or 
any  other  licenses  which  are  required 
prior  to  operation  of  the  reactor,  e.g.. 
startup  sources,  reactor  fuel,  or 
calibration  or  monitoring  equipment, 
fees  will  be  assessed  under  10  CFR 
170.31  rather  than  {  170.21.  If  an 
applicant  possesses  byproduct,  source 
or  special  nuclear  material  for 
decontamination,  inspection,  repair, 
modification  or  testing  of  their  reactor 
components,  for  which  a  license  is 
required  imder  the  Commission's 
applicable  materials  regulations,  fees 
will  be  assessed  in  accordance  with  10 
CFR  170.31. 

Paragraph  (a)(4)  is  changed  to 
broaden  the  exemption  for  non-profit 
educational  institutions  to  include 
certain  activities  (e.g.,  research)  not 
covered  by  the  current  exemption.  It 
would  not  include  power  reactor 
licenses  and  materials  licenses  which 
authorize  human  use,  commercial 
distribution,  or  remunerated  service  to 
other  persons  or  activities  performed 
under  a  government  contract.  If  a  non- 
proHt  educational  institutions  provides 
services  to  other  persons  without 
charge,  the  exemption  would  apply.  The 
Commission  has  received  several  fee 
exemption  requests  from  colleges  and 
universities  for  licensed  activities  not 
covered  by  the  current  exemption. 
Additionally,  this  change  is  in  keeping 
with  the  concern  of  Congress  regarding 
the  impact  of  the  current  schedule  on 
some  entities  and  their  limited  ability  to 
pass  through  the  costs  of  these  charges 
to  the  ultimate  consumer.  Although  the 
legislative  history  for  annual  fees 
contained  in  part  171  of  this  chapter 
discusses  the  option  of  considering 
modifications  to  tbese  fee  schedules  for 


hospitals,  research  and  medical 
institutions  and  uranium  producers,  the 
Commission  is  continuing  to  limit  this 
particular  exemption  to  non-profit 
educational  institutions. 

Paragraph  (a)(5)  is  changed,  for 
clarification,  to  include  certificates  of 
compliance  and  other  approvals. 

Paragraph  (a)(ll)  is  added  to  provide 
that  Indian  tribes  and  Indian 
organizations  will  be  exempt  from 
license  fees.  Indian  tribes  are  recognized 
as  separate  political  entities  similar  to 
State  governments.  The  Commission 
intends  to  exempt  Indian  tribes  and 
wholly  owned  tribal  commercial 
organizations  conducting  licensed 
activities  on  tribal  lands  from  license 
fees  in  the  same  manner  as  it  does 
States  and  governmental  agencies. 

Section  170.12  Payment  of  Fees 

Paragraphs  (a),  (b),  (c)  and  (d)  are 
revised  to  more  clearly  distinguish  the 
fee  payment  requirements  for  materials 
licenses  and  approvals  not  subject  to 
full  cost  from  the  requirements  for  other 
licensed  activities  that  are  subject  to  full 
cost. 

Paragraph  (h)  is  being  revised  to 
indicate  that  (1)  payments  may  also  be 
made  by  electronic  fund  transfer  (EFT) 
and  (2)  that  were  specific  instructions 
regarding  payment  are  provided  on  the 
bills,  payment  should  be  made 
accordingly.  It  is  the  intent  of  the 
Conunission  to  request  payment  by 
electronic  fund  transfer  of  those  bills 
which  arc  in  excess  of  $5,000.  This 
change  is  being  made  to  encourage 
timely  receipts  and  deposits  in 
accordance  with  U.S.  Department  of  the 
Treasury  regulations  relating  to  cash 
management  initiatives. 

Section  170.20  Average  Cost  Per 
Professional  Staff-Hour 

This  section  is  modified  to  reflect  an 
agency-wide  professional  staff-hour  rate 
based  on  FY  1990  costs  to  the  Agency. 
Accordingly,  the  proposed  professional 
staff  rate  for  the  NRC  for  FY  1990  for  all 
fee  categories  that  are  based  on  full  cost 
is  $95  per  hour,  or  $166.8  thousand  per 
FTE  (professional  staff  year).  For  FY 
1990.  the  budgeted  obligations  by  direct 
program  are:  (1)  Salaries  and  Benefits. 
$196.4  million;  (2)  Administrative 
Support.  $87.95  million;  (3)  Travel.  $12.31 
million,  and  (4)  Program  Support,  $178.34 
million.  In  FY  1990, 1,618  FTEs  are 
considered  to  be  in  direct  support  of 
NRC  programs  applicable  to  fees  (see 
Table  I).  Of  the  total  3,180  FTEs,  1,562 
FTEs  will  be  considered  overhead 
(supervisory  and  support)  or  exempted 
(due  to  their  program  function).  Of  these 
1.562  FTEs.  a  total  of  286  FTEs  and  the 
resulting  $26.8  million  in  support  are 


exempted  from  the  fee  base  due  to  the 
nature  of  their  functions  (i.e.. 
enforcement  activities  and  other  NRC 
functions  currently  exempted  by 
Commission  policy). 

Table  I.— Allocation  of  Direct  FTEs 
BY  Office 


0ffic« 

Numbef  ot  direct  FTEs  ' 

NRR/SP..^ ~ 

RESEARCH 

982.2 
155.0 

NMSS 

AEOO 

ASLAP/ASLBP 

ACRS 

307.5 
93.1 
22.2 
25.0 

OGC 

33.0 

Total  Direct  FTE 

1,618.0 

'  Regional  employees  are  counted  in  ttie  office  of 
the  program  each  supports. 

In  determining  the  cost  for  each  direct 
labor  FTE  (an  FTE  whose  position/ 
function  is  such  that  it  can  be  identified 
to  a  specific  licensee  or  class  of 
licensees)  whose  function,  in  the  NRC's 
judgment,  is  necessary  to  the  regulatory 
process,  the  following  rationale  is  used: 

1.  All  direct  FTEs  are  identified  by 
office. 

2.  NRC  plans,  budgets,  and  controls 
on  the  following  four  major  categories 
(see  Table  H): 

(a)  Salaries  and  Benefits. 

(b)  Administrative  Support. 

(c)  Travel. 

(d)  Program  Support. 

3.  Program  Support,  the  use  of 
contract  or  other  services  for  which  the 
NRC  pays  for  support  from  outside  the 
Commission,  is  charged  to  various 
categories  as  used. 

4.  All  other  costs  (i.e..  Salaries  and 
Benefits.  Travel,  and  Administrative 
Support)  represent  "in-house"  costs  and 
are  to  be  collected  by  allocating  them 
uniformly  over  the  total  number  of  direct 
FTEs. 

Using  this  method  was  described  in 
the  December  29. 1988  final  rule  (53  FR 
52639)  and  the  FY  1990  budget,  and 
excluding  budgeted  Program  Support 
obligations,  the  remaining  $269.9  million 
allocated  uniformly  to  the  direct  FTEs 
(1,618)  results  in  a  calculation  of  $166.8 
thousand  per  FTE  for  FY  1990  (an  houriy 
rate  of  $95). 

Table  II.— FY  1990  Budget  by  Major 
Category 

[$  in  MHtions] 


Salaries  and  berwms ... 
Administrativ*  support . 
Travet 


Total  nonprogram  support  obliga- 
tiorw 


$186.40 
87.95 
12.31 


206.66 


"t'rier,^;    R 


egisser 
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Table  II.— FY  1990  Budget  by  Major 
Category— Continued 

[$in  MUtiont] 


Program  support. 
Total  budget 


178.34 


475.0 


The  Direct  FTE  Productive  Hourly 
Rate  ($95/hour  rounded  to  the  nearest 
whole  dollar)  is  calculated  by  dividing 
the  annual  nonprogram  support  costs 
($296.66  million)  less  the  amount 
applicable  to  exempted  functions  ($26.8 
million)  by  the  product  of  the  direct  FTE 
(1,618  FTE)  and  the  number  of 
productive  hours  in  one  year  (1,744 
hours)  as  indicated  in  OMB  Circular  A- 
76,  "Performance  of  Commercial 
Activities." 

For  subsequent  fiscal  years  the 
professional  staff-hour  rate  will  be 
revised,  as  needed,  using  the  same 
methodology  to  arrive  at  a  new  hourly 
rate  as  described  above.  Any  changes  in 
the  staff-hour  rate  for  future  fiscal  years 
will  be  published  in  the  Federal  Register 
prior  to  the  beginning  of  the  fiscal  year 
for  which  they  will  become  effective. 

Section  170.21  Schedule  of  Fees  for 
Production  and  Utilization  Facilities, 
Review  of  Standard  Reference  Design 
Approvals,  Special  Projects  and 
Inspections 

Since  the  Commission  decision  (53  FR 
52633;  December  29. 1988)  to  remove  the 
fee  ceiling  for  topical  reports  reviews, 
the  number  of  topical  reports  submitted 
for  review  has  significanUy  decreased.  It 
appears  that  the  principal  reason  for  the 
reduction  in  topical  reports  being 
submitted  is  the  uncertain  and 
potentially  unlimited  fee  for  NRC  review 
of  these  reports.  This  is 
counterproductive  to  the  agency 
because,  in  many  cases,  the  regulatory 
effort  gains  significant  benefit  in  terms 
of  (1)  the  resolution  of  safety  significant 
problems,  and  (2)  the  staff  time  saved  by 
conducting  a  generic  review  of  a  topical 
item  thereby  saving  extensive  plant-by- 
plant  review  in  the  same  or  similar 
areas.  Examples  of  beneHcial  topical 
initiatives  are  numerous.  The  recent 
B&W  Owners  Group  decision  to 
undertake  a  complete  reassessment  of 
all  B&W  reactor  designs,  thus 
eliminating  a  costly  NRC  review,  saved 
time  and  produced  a  more  complete 
technical  review  than  could  have  been 
accomplished  by  NRC  alone.  Another 
example  is  the  CE  Owner's  Group 
development  of  EP  Guidelines  for  all  of 
its  units.  This  generic  effort  saves  NRC 
costly  review  time  assessing  plant-by- 


plant  guidelines.  These  are  just  two  of 
many  examples  where  the  public 
interest  is  served  by  an  industry 
undertaking  to  resolve  an  issue.  The 
surfacing  of  safety  significant  items 
stemming  from  the  review  of  topical 
reports  and  the  subsequent  resource 
savings  to  the  NRC.  as  well  as  the 
overall  high  level  of  technical 
competence  available  from  industry, 
justifies  NRC  encouragement  of  industry 
submittal  of  these  reports. 

In  conclusion,  a  balance  must  be 
maintained  between  the  need  to 
encourage  industry  submittal  of  these 
reports  and  the  need  to  assess  fees  for 
the  costs  of  reviewing  the  reports.  The 
current  system  of  charging  a  fee  with  no 
ceiling  for  NRC  review  of  these  reports 
appears  to  have  had  an  inhibiting  effect 
on  the  industry.  As  a  result,  the 
Commission  is  proposing  to  amend  10 
CFR  170.21,  Category  J,  Special  Projects, 
to  provide  that  the  maximum  fee  for 
review  of  a  topical  report  shall  not 
exceed  $50,000  and  any  amendments, 
revisions,  or  supplements  to  topical 
reports  shall  not  exceed  $50,000.  This 
figure  represents  an  adjustment  of  a 
previous  ceiling  of  $20,000  to  reflect  the 
effects  of  inflation  and  is  an  amount 
which  approximates  the  median  of 
topical  report  fees  charged  over  $20,000 
thus  far  in  1989. 

The  professional  hourly  rate  assessed 
for  the  services  provided  under  the 
schedule  is  revised  as  shown  in  S  170.20. 
Footnote  2  of  5  170.21  is  revised  to 
provide  that  the  professional  hours 
expended  up  to  the  effective  date  of  this 
rule  will  be  assessed  at  the  professional 
rates  established  for  the  June  20, 1984 
and  January  30, 1989  rules,  as 
appropriate.  Any  professional  hours 
expended  on  or  after  the  effective  date 
of  this  rule  will  be  assessed  at  the  FY 
1990  rates  shown  in  this  proposed  rule. 

Section  170.31  Schedule  of  Fees  for 
Materials  Licenses  and  Other 
Regulatory  Services 

The  licensing  and  inspection  fees  in 
this  section  are  modified  to  reflect  the 
FY  1990  budgeted  costs  and  to  more 
completely  recover  costs  incurred  by  the 
Commission  in  providing  licensing  and 
inspection  services  to  identifiable 
'  recipients.  It  includes  the  addition  of  a 
category  for  decommissioning 
applications  for  byproduct  material. 
After  the  effective  date  of  this  final  rule, 
the  fees  shown  in  this  proposed  rule  will 
apply  to  those  decommissioning 
applications  that  are  currently  pending 
NRC  review  and  subsequently  filed 
applications. 


Fee  Category  3N  is  revised  to  include 
licenses  which  authorize  leak  test 
services,  with  a  provision  added  that 
licenses  which  authorize  leak  test 
services  and/or  calibration  services 
only  will  be  subject  to  fee  Category  3P. 
This  revision  is  in  response  to  Health 
Physics  Associates'  July  22, 1988 
comment  on  the  June  27, 1988  proposed 
revision  to  10  CFR  170,  other  comments 
received  from  applicants  and  licensees 
since  the  inception  of  the  June  1984 
revision,  and  to  supporting  information 
provided  by  the  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

By  letter  dated  July  19, 1988,  Lixi,  Inc. 
commented  on  the  June  27. 1988 
proposed  rule  that  10  CFR  170  should  be 
revised  to  create  a  new  category  for 
diagnostic  devices.  Lixi  believes  doctors 
should  be  charged  the  same  for  medical 
use  of  the  Lixi  Imaging  Scope  as 
industrial  users.  At  this  time,  it  is  not 
practical  to  make  a  separate  category 
for  each  manufactured  item.  The  fee 
Categories  in  10  CFR  170.31  are  based 
on  the  use  of  the  material  rather  than 
specific  types  of  products  or  equipment 
In  addition,  in  using  the  average-cost 
instead  of  the  full-cost  method  for 
materials  license  fees,  variations  will 
exist  between  licenses  grouped  within  a 
single  category.  However,  in  developing 
the  current  fee  categories,  every  effort 
was  made  to  group  licenses  in  the  most 
logical  and  equitable  manner. 

Many  licenses  which  authorize  human 
use  of  diagnostic  devices  also  authorize 
other  medical  uses  of  byproduct  source, 
or  special  nuclear  material.  These 
licenses  are  currently  subject  to  fee 
Category  7C.  If  a  separate  category 
existed  for  diagnostic  devices  only, 
these  licenses  could  be  subject  to  the 
fees  in  the  new  category  in  addition  to 
the  fees  in  Category  7C. 

For  these  reasons,  applications  for 
human  use  of  the  Lixi  Imaging  Scope 
and  other  diagnostic  devices  will 
continue  to  be  subject  to  fee  Category 
7C  and  industrial  uses  of  the  Lixi 
Imaging  Scope  will  continue  to  be 
subject  to  fee  Category  3P. 

Fee  Category  lOB  is  changed  from  full- 
cost  to  flat  fees.  This  change  is  based  on 
an  analysis  of  the  actual  staff-hours 
expended  for  the  review  and  approval  of 
the  part  71  quality  assurance  programs. 

Fee  Category  12,  Special  Projects,  is 
revised  to  provide  that  the  maximum  fee 
for  review  of  a  topical  report  and  any 
amendments,  revisions  or  supplements 
to  topical  reports  shall  not  exceed 
$50,000. 
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IV.  Enviromwntal  Impact:  Categorical 
Exclusion 

The  NRC  has  detennfned  that  thf* 
proposed  rule  revision  is  the  type  of 
action  described  in  categoricaJ 
exdosion  10  CFR  51.22(c)(1).  Therefore, 
neitiwr  an  environmental  impact 
statement  nor  an  environmental  impact 
asaaMment  has  been  prepared  for  tfaia 
propoaed  revision. 

V.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  do 
information  coUection  requirement*  and, 
therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.SXX  3501  et 
seq.) 

VI.  Regulatory  Analyaia 

The  proposed  revision  was  developed 
pursuant  to  Title  V  of  the  Independent 
Offices  Appropriation  Act  of  1952 
(lOAA)  (32  U.S.C.  9701)  and  the 
Commiaaion's  fee  gnidelinea.  These 
guidebnet  took  into  account  guidaitce 
provided  by  the  VS.  Supreme  Court  on 
March  4, 1974,  in  its  decision  of  National 
Cable  Television  Association,  Inc.  v. 
United  States,  415  U.S.  336  (1974)  and 
Federal  Power  Commissioa  v.  New 
England  Power  Company,  415  US.  345 
(1974).  In  these  decisions,  the  Court  held 
that  the  lOAA  authorizes  an  agency  to 
charge  fees  for  special  benefits  rendered 
to  identifiable  persons  measured  by  the 
"value  to  the  recipient"  of  the  agency 
service.  The  meaning  of  the  Independent 
Offices  Appropriation  Act  of  1952  was 
further  clarified  on  December  18, 1978. 
by  four  decisions  of  the  Court  of 
Appeals  for  the  District  of  Columbia. 
National  Cable  Television  Association 
V.  Federal  Communications 
Commission,  554  F.2d  1094  (1976); 
National  Associations  of  Broadcasters 
V.  Federal  Communications 
Commission,  554  F.2d  1118  (1976): 
Electronic  Industries  Association  v. 
Federal  Communications  Commission, 
554  F.2d  1100  (1976);  and  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission,  554  F.  2d 
1135  (1976)  These  decisions  of  the 
Courts  enabled  the  Commission  to 
develop  fee  guidelines  that  are  still  used 
for  cost  recovery  and  fee  development 
purposes. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24, 1979,  when  the 
U.S.  Court  of  Appeals  for  the  Fifth 
Circuit  held  in  Mississippi  Power  and 
Light  Co.  V.  U.S.  Nuclear  Regulatory 
Commission,  OOt  F.2d  223  (1979),  cert 
denied  44  U.S.  1102  (1980).  that  (1)  the 
Nuclear  Regulatory  Commission  bad  the 
authority  to  recover  the  full  cost  of 
providing  services  to  identifiable 


beneficiaries:  (2)  the  NRC  could  properly 
assess  a  fee  for  the  costs  of  providing 
routine  inspections  necessary  to  ensure 
a  liceoaee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations;  (3)  the  NRC  could  charge  for 
costs  incuned  in  conducting 
environmental  reviews  required  by 
NEPA;  (4)  the  NRC  pn^erly  included  in 
the  fee  sdiedule  the  copts  of 
uncontested  hearings  and  of 
administrative  and  technical  support 
services;  (5)  the  NRC  could  assess  a  fee 
for  renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 
(6)  the  NRC's  fees  were  not  arbitrary  or 
capricious. 

This  proposed  rule  revision  will  not 
have  significant  impact  on  state  and 
local  governments  and  geographical 
regions:  on  health,  safety,  and  the 
environment;  or  create  substantial  costs 
to  licensees,  the  NRC,  or  other  Federal 
agencies.  The  foregoing  discussion 
constitutes  the  regulatory  analysis  for 
this  proposed  rule. 

VII.  Regulatory  Flexibifity  CeitificatioB 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980:  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  proposed 
rule  affects  about  9,000  specific  licenses 
under  10  CFR  part  30-35.  40,  50,  60, 61. 
70,  71,  and  72.  At>proximately  8,000  of 
these  licensees  could  be  considered 
small  entities,  particulariy  in  the  area  of 
materials  licensing  under  parts  30-35. 
There  is  no  annual  recordkeeping 
burden  imposed  by  the  proposed  rule. 

The  NRC  does  not  believe  that  the 
increase  in  fees  that  would  result  from 
the  adoption  (rf  thia  propoaed  rale  would 
result  in  a  significant  economic  impact 
on  most  materials  licensees.  The 
increase  in  the  annual  cost  that  would 
be  imposed  on  these  licensees  would 
not  be  significant  in  terms  of  their  gross 
annual  receipts. 

Any  small  entity  subject  to  this 
regulation  which  determines  that, 
because  of  its  size,  it  is  likely  to  bear  a 
disprupoftionate  adverse  economic 
impact  should  notify  the  Commission  of 
this  in  a  comment  that  indicates  the 
following: 

(a)  The  licensee's  size  and  how  the 
proposed  regulation  would  result  in  a 
significant  economic  burden  upon  the 
licensee  as  compared  to  the  ectnomic 
burden  on  a  larger  licensee. 

(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
the  licensee's  differing  needs  or 
capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 


th«  proposed  regulations  were  modified 
as  suggested  by  the  licensee. 

(d)  How  the  proposed  regulation,  as 
modified,  would  more  closely  equalize 
the  impact  of  NRC  regulations  or  create 
more  equal  access  to  the  benefits  of 
Federal  programs  as  opposed  to 
providing  special  advantages  to  any 
individual  or  group. 

Vin.  Baekfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  5ai09.  doea  not 
api^y  to  this  proposed  rule,  and 
therefore,  that  a  backfit  analysis  is  not 
required  for  it  because  these 
amendments  do  not  require  the 
modification  of  or  addition  lo  systems, 
structures,  components  or  design  of  a 
facility  or  the  design  approval  or 
manufacturing  license  for  a  facility  or 
the  procedures  or  organization  required 
to  design,  construct  or  operate  a  factity. 

List  af  Subfects  ia  10  CFR  Part  17« 

Byproduct  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Source  material. 
Special  nuclear  materiaL 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.a  533.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  170. 

PART  170— FEES  FOR  FACIUTIES 
AND  MATERIALS  LICENSES  AND 
OTHER  REGULATORY  SERVICES 
UNDER  THE  ATOMIC  ENERGY  ACT  OF 
1954,  AS  AMENDED 

1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  31  U.S.C  9701.  96  Stat.  1051;  sec 
301,  Pub.  L  92-314,  ae  SUL  222  (42  U.S.C. 
2201w);  sec  201,  88  Stat.  1242.  as  amended 
(42  U.S.C.  5841). 

2.  In  J  170.3,  remove  the  paragraph 
designations  for  the  definitions,  arrange 
the  definitions  in  alphabetical  order,  and 
add  definitions  of  "Indian  organization" 
and  "Indian  tribe"  to  read  as  follows: 

9170.3    Deflnraona. 


"Indian  organization"  means  any 
commercial  group,  association, 
partnership,  or  corporation  wholly 
owned  or  controlled  by  an  Indian  tribe. 

"Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community  of  Indians  recognized  as 
eligible  for  the  services  provided  by  the 
Secretary  of  the  Interior  because  of  their 
status  a*  Indians. 
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3.  In  9  170.11.  paragraph  (a)(3]  is 
removed  and  reserved:  paragraphs  (a)(4) 
and  (a)(5)  are  revised  and  paragraph 
(a)(ll)  is  added  to  read  as  follows: 

9170.11  Exemptlona. 
(a)  •  •  • 

(3)  [Reserved] 

(4)  A  construction  permit  or  license 
applied  for  by,  or  issued  to,  a  non-profit 
educational  institution  for  a  production 
or  utilization  facility,  other  than  a  power 
reactor,  or  for  the  possession  and  use  of 
byproduct  material,  source  material,  or 
special  nuclear  material  except  for 
licenses  which  authorize  (i)  human  use; 
(ii)  remunerated  services  to  other 
persons;  (iii)  distribution  of  byproduct 
material,  source  material,  or  special 
nuclear  material  or  products  containing 
byproduct  material,  source  material,  or 
special  nuclear  material;  and  (iv) 
activities  performed  under  a 
Government  agency  contract 

(5)  A  construction  permit,  license, 
certificate  of  compliance,  or  other 
approval  applied  for  by,  or  issued  to,  a 
Government  agency,  except  for  a 
utilization  facility  designed  to  produce 
electrical  or  heat  energy  pursuant  to 
section  103  or  104b  of  the  Atomic  Energy 
Act  of  1954.  as  amended. 

(11)  A  license  for  possession  and  use 
of  byproduct  material,  source  material, 
or  special  nuclear  material  or  other 
approval  applied  for  by  or  issued  to  an 
Indian  tribe  or  an  Indian  organization 
conducting  licensed  activities  on  tribal 
lands. 
*        •        •        •        • 

4.  In  9  170.12.  paragraphs  (a),  (b).  (c). 
(d)  and  (h)  are  revised  to  read  as 
follows: 

9 170.12  Payment  of  fees. 

(a)  Application  fees.  Each  application 
for  which  a  fee  is  prescribed  shall  be 
accompanied  by  a  remittance  in  the  full 
amount  of  the  fee.  Applications  for 
which  no  remittance  is  received  will  not 
be  processed  and  may  be  returned  to  the 
applicant  All  application  fees  will  be 
charged  irrespective  of  the 
Commission's  disposition  of  the 
application  or  a  withdrawal  of  the 
application. 

(b)  License  fees.  (1)  Fees  for 
applications  for  materials  licenses  not 
subject  to  full  cost  reviews  must 
accompany  the  application  when  it  is 
filed. 

(2)  Fees  for  applications  for  permits 
and  licenses  that  are  subject  to  fees 
based  on  the  full  cost  of  the  reviews  are 
payable  upon  notification  by  the 
Commission.  Except  as  provided  in 


paragraph  (b)(3)  of  this  section,  each 
applicant  will  be  billed  at  six-month 
intervals  for  all  accumulated  costs  for 
each  application  the  applicant  has  on 
file  for  review  by  the  Commission  until 
the  review  is  completed.  Each  bill  will 
identify  the  applications  and  costs 
related  to  eaclu 

(3)  For  early  site  reviews  issued  under 
10  CFR  part  52.  there  is  no  application 
fee.  Fees  for  the  review  of  an  application 
for  an  early  site  permit  are  deferred  as 
follows:  The  permit  holder  shall  pay  the 
applicable  fees  for  the  permit  at  the  time 
an  apphcation  for  a  construction  permit 
or  combined  license  referencing  the 
early  site  permit  is  filed.  If,  at  the  end  of 
the  initial  period  of  the  permit  no 
facility  application  referencing  the  early 
site  permit  has  been  docketed,  the 
permit  holder  shall  pay  any  outstanding 
fees  for  the  permit  Each  bill  tvill 
identify  the  applications  and  costs 
related  to  each. 

(c)  Amendment  fees  and  other 
required  approvals.  (1)  Amendment  fees 
for  materials  licenses  and  approvals  not 
subject  to  full  cost  reviews  must 
accompany  the  application  when  it  is 
filed. 

(2)  Fees  for  applications  for  license 
amendments,  other  required  approvals 
and  requests  for  dismantling, 
decommissioning  and  termination  of 
licensed  activities  that  are  subject  to  full 
cost  recovery  are  payable  upon 
notification  by  the  ConunissioiL  Each 
applicant  will  be  billed  at  six-month 
intervals  for  all  accimiulated  costs  for 
each  application  the  applicant  has  on 
file  for  review  by  the  Commission  until 
the  review  is  completed,  except  for 
amendment  and  other  approvals  for 
early  site  permits  which  will  be  billed  in 
a  deferred  manner  consistent  with  that 
addressed  in  paragraph  (d](4]  of  this 
section.  Each  bill  will  identify  the 
applications  and  costs  related  to  each. 

(d)  Renewal  fees.  (1)  Renewal  fees  for 
materials  licenses  and  approvals  not 
subjsct  to  full  cost  reviews  must 
accompany  the  application  when  it  is 
filed. 

(2)  Pees  for  applications  for  renewals 
that  are  subject  to  the  full  cost  of  the 
review  are  payable  upon  notification  by 
the  Commission.  Except  as  noted  in 
paragraphs  (d)(3)  and  (d)(4)  of  this 
section,  each  applicant  will  be  billed  at 
six-month  intervals  for  all  accumulated 
costs  for  each  application  that  the 
applicant  has  on  file  for  review  by  the 
Commission  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each. 

(3)  Fees  for  review  of  an  application 


for  renewal  of  a  standard  design 
certification  shall  be  deferred  as 
follows:  The  full  cost  of  review  for  a 
renewed  standard  design  certification 
must  be  paid  by  the  applicant  for 
renewal  or  other  entity  supplying  the 
design  to  an  applicant  for  a  construction 
permit  combined  license  issued  under 
part  52,  or  operating  license,  as 
appropriate,  in  five  (5)  equal 
installments.  An  installment  is  payable 
each  of  the  first  five  times  the  renewed 
certification  is  referenced  in  an 
apphcation  for  a  construction  permit 
combined  Ucense,  or  operating  license. 
The  applicant  for  renewal  shall  pay  the 
installment,  unless  another  entity  is 
supplying  the  design  to  the  applicant  for 
the  construction  permit  combined 
license,  or  operating  Ucense,  in  which 
case  the  entity  shall  pay  the  installment 
If  the  design  is  not  referenced,  or  if  all 
costs  are  not  recovered,  within  ten  years 
after  the  date  of  renewal  of  the 
certification,  the  applicant  for  renewal 
shall  pay  the  costs  for  the  review  of  the 
application  for  renewal,  or  remainder  of 
those  costs,  at  that  time. 

(4)  Fees  for  the  review  of  an 
application  for  renewal  of  an  early  site 
permit  shall  be  deferred  as  follows:  The 
holder  of  the  renewed  permit  shall  pay 
the  applicable  fees  for  the  renewed 
permit  at  the  time  an  application  for  a 
construction  permit  or  combined  license 
referencing  the  permit  is  filed.  If,  at  the 
end  of  the  renewal  period  of  the  permit, 
no  fagility  application  referencing  the 
early  site  permit  has  been  docketed,  the 
permit  holder  shall  pay  any  outstanding 
fees  for  the  permit 

(h)  Method  of  payment  Fee  payments 
shall  be  made  by  check,  draft,  money 
order  or  electronic  fund  transfer  made 
payable  to  the  U.S.  Nuclear  Regulatory 
Commission.  Where  specific  payment 
instructions  are  provided  on  the  bills  to 
applicants  or  licenses,  payment  should 
be  made  accordingly,  e.g.,  bills  of  $5,000 
or  more  will  normally  indicate  payment 
by  electronic  fund  transfer. 
•        •        *        •        • 

5.  Section  170.20  is  revised  to  read  as 
follows: 

9  170.20    Avaraga  coat  par  profaaatonal 
ataff-tKMjr. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects, 
part  55  requalificatiqn  and  replacement 
examinations  and  te^sts,  other  required 
approvals  and  inspections  under 
99  170.21  and  170.31  will  be  calculated 
based  upon  the  full  costs  for  the  review 
using  a  professional  staff  rate  per  hour 
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equivalent  to  the  sum  of  the  average 
cost  to  the  agency  for  a  professiona! 
staff  member,  including  salary  and 
benefits,  administrative  suppwt  and 
travel.  The  professional  staff  rate  for  the 
NRC  for  FY  1990  Is  S95  per  hour. 
Subsequent  changes  to  this  rate  will  be 
published  in  the  Federal  Regista  prior 
to  the  fiscal  year  for  which  a  new 
professional  staff-hour  rate  is  effective. 

8.  In  {  170.21,  Category  J.  Special 
Projects  and  Footnote  2  to  the  schedule 
are  revised  to  read  as  follows: 


9  iro^t    Scttedute  of  teas  for  production 
and  utilization  facilities,  review  of  standard 
r«f  eranca  design  approvals,  special 
projects,  and  Inspections. 

***** 

].  Special  projects 
Approval*: 

1.  Topical  report* $50,000 

2.  Amendment*,  ravraion*  and  fiip- 

plement*  to  lopiol  reports $50,000 

3.  AU     otber    appTorala,     q>ecial 
ptofecta  and  report*  txcepi  those 

speciried  in  1  and  2  above Full  Cost 

•  •         •         •         • 

'Full  cost  fees  will  be  deteraiined  based  on 
the  professional  staff  time  and  appropriate 
contractual  support  lervicea  expended.  For 
those  appUcationa  cuirenlly  on  file  and  for 
which  fees  are  detennined  based  on  tlie  full 
cost  expended  for  the  review,  the 
professional  staff  hours  expended  for  the 
review  of  the  application  up  to  the  effective 
date  of  this  rule  will  be  detennined  at  the 
professional  rates  established  for  the  fune  20, 
19&4  and  Janaury  30. 1989  rule  revisions,  as 
appropriate.  For  those  applications  currently 
on  file  for  which  review  costs  have  reached 
the  applicable  fee  ceiling  established  by  the 
June  20, 1984  rule,  but  are  still  pending 
completioQ  of  the  review,  the  cost  incurred 
after  any  applicable  ceiling  was  reached 
throu^  lanoary  29, 1988,  will  not  be  billed  to 
the  applicant.  Any  professional  staff-hours 
expended  above  those  ceilings  since  January 
29, 1989,  will  be  assessed  at  the  applicable 
rate  established  by  i  170.20.  b  no  event  wilt 
the  total  review  costs  be  less  than  $150. 
•         *         *         *         • 

7.  Section  170.31  is  revised  to  read  as 
follows: 

§  170.31    Scliedule  of  fees  for  materials 
licenses  and  ottiar  reguMory  eervices 
Including  Inspections. 

Applicants  for  materials  licenses  and 

other  regulatory  services  and  holders  of 
materials  licenses  shall  pay  fees  for  the 
following  categories  of  services.  This 
schedule  includes  fees  for  health  and 
safety,  and  safeguards  inspections, 
where  applicable. 


ScHEtxjLE  OF  Materials  Fees 

(Sw  hxnnates  ■«  end  of  taMe) 


Cateoory  of  materials  hcensas  and 
type  of  tees  ■ 


.  Special  nuclear  matehat 
K  Licsnses  tor  poasessioft  and 
use  of  200  ^Tams  or  more  ol 
plutooiuni  m  uneeated  form  or 
350  grams  or  ore  of  containad 
U-23S  m  unsealed  form  or  200 
grams  or  more  of  LK233  In  urv 
lenlnrt  form.  This  indudes  appt- 
catons  to  terminate  licenses  as 
well  as  licenses  auttioiizing  posr 
session  only: 

Application ..*.— 

Licenae,  Renevwl,  Amendment.... 
Inspectiors: 

RouHrie 

IMonroutioe 

B.  Licenses  for  receipt  and  stor- 
age of  spent  fuel  at  an  inde- 
pendent scent  toe(  storage  irv- 
stallatwn  (ISFSI); 

Application 

Liosnse,  Rer>ewal,  Amendment-.. 
Inspections: 

Routine  - 

Nonroutir>e _.. 

C  Licenses  for  possossiow  and 
use  of  specal  nudeer  material 
In  sealed  sources  contained  in 
devices  used  m  industrial  meas- 
uring systems.  Including  x-ray 
fluoieecence  analyzers: 

Application — New  licenee 

Renewal 

Amendment 

Inspections: 

Routine „— 

Nonroutine. 

D.  AR  (Am  spedai  nudeer  metori- 
al  kcenaes,  except  licenses  au- 
thorcing  special  nuciaar  material 
in  unsealed  torm  m  comt)inaticn 
that  wouW  constitute  a  critical 
quantity,  as  deined  in  }  150.11 
of  ttw  chapter,  for  wtvcti  the 
kcenaee  stiaU  pay  the  same  fees 
as  those  for  Category  1A: 
Application — New  licertse 


Fee«» 


$150. 
FuSCost 

FiACoeL 
FuUCoet 


sisa 

FulCost 

Fun  Cost 
FuRCost 


$42a 

S420. 

$3ia 

$380. 
$1,100. 


Category  el  nnatenais  Soenses  ar<d 
lypeoffeae' 


Inspecltons. 

Routine 

I4onroutine 

B.   Licenses  for  poasosaion  and 

use    of    source    material    taf 

shielding,  axcept  as  provided  taf 

in  J 170. 11  (a)(8) 

Applibation    Now  lcertse....~..«... 

AmeiKfenert 


Inspecitone: 

Routine..- 


Nonroutine 

AH   other  source 


material   ft- 


Fee»» 


Fun  Cost 
Fun  Cost 


$100. 
$100. 

$ioa 
$24a 


AppHcabon— Naw  Liconae . 


AmandRianl — 
Inspections: 

Roufine __ 

Nonroutine — 


3.  Byproduct  matehat 
A.  Licenses  of  breed  scope  tar 
possession  and  uae  of  byprod- 
uct material  issued  pursuant  ta 
parts  30  and  33  of  ttns  cf^apter 
for  processing  or  manufacturing 
Of  Sams  containing  byproduct 
material  for  commencal  distnbu- 
tion. 

Applicatior>— New  license 

Renewal 


Inspections:* 

Routine - 

Nonroutine 

8.  Other  licenses  for  possession 
and  use  of  byproduct  material 
issued  pursuant  to  part  30  of 
this  cheptor  for  processing  or 
manufacturing  of  itams  contain- 
ing byproduct  material  tor  com- 
merical  distrAxition. 

Appticatiorv— New  license 

Rer>ewai ~ 

Amendment ___— — 


$29a 


$e3& 

$370i 

$670. 
$1,200. 


Amendment.... 

InspecSons: 

Routine 

Nonroutine- 


2.  Source  materia/: 
A  Licenses  tor  possession  and 
use  of  source  material  In  recov- 
ery operationa  such  as  miMng, 
irvsitu  leactvng,  heap- leaching, 
refining  uranium  tnM  carv:an- 
trates  to  uranium  hexafluoride, 
ore  buyir>g  stations,  ion  ex- 
change tactlitns  and  in  process- 
ing of  ores  contanmg  source 
material  lor  axtractnn  of  metalB 
ottwr  than  uranium  or  ttxxium, 
inchidtog  icenaes  auttxnuing 
the  possession  of  byproduct 
waste  mstenei  (taiings)  tnost 
source  materwi  recovery  oper- 
ations, as  well  as  licenses  au- 
tfwrizing  the  possession  and 
mairtianance  of  a  fadHy  Wt  a 
standt>T  mode: 

Application 

Licenae,  RenewaL  Amendment-. 


$570. 
$570. 
$1S0. 

$57a 

$67a 


Inspections:* 
Routine. 
Nonroutine.. 


C.  Licenses  Issued  pursuant  u 
§532.72.  32.73.  and/or  32.74  of 
perl  32  of  this  chapter  authcifz- 
ing  the  processing  or  manutao- 
tuiHig  and  distribution  or  redistii- 
bution  of  radtophannaceuttcato, 
generators,  reegent  kits  and/or 
ioifces  and  devices  cor«aining 
byproduct  material: 

Appkcaiioo— New  Kcsnse 

Renewal 

Amendment ~. 

Inspectiorv: 
Routine 


$150. 

Fun  Cost 


Nonroutine -.. 

D.  Licenses  and  approvals  iaausd 
pursuant  to  H  32.72.  32.73. 
and/or  32.74  of  Part  32  of  this 
CtMpter  suthorizing  distobution 
or  rsdhWbulion  of  radiopharma- 
ceuticals, gerwrators,  reagent 
kits  and/or  sources  or  devices 
not  involving  processing  of  by- 
product material: 

AppNcsltorv— New  license 

RenewaL 

Amerximsnt 


S1,90a 
$1,100. 
$190. 

$i.7oa 

$1,800. 


$1,100. 
$1,900. 

»46a 

$860. 
$1,600. 


$2joa 

$1J200. 
$380. 

$1,100. 
$1,500. 


$830. 

$4ia 

t26a 


Category  of  msterWs  losnsss  SRd 

Fee** 

type  of  tees' 

Ro«itine     

$670. 

$950. 

E.   Licenses  for  possession  and 

uae    of    byproduct    material    In 

sealed  sources  for  irradiation  of 

fiMtenals  in  whwh  Itw  source  Is 

not    removed    from    its    shield 

(seH-alMded  units): 

Applicaiorv>-New  licenee 

$410. 

^  -  ■  -     . 

$390. 

Amendment » ...-.....„»»—. 

$2ia 

Inapocttons: 

Routine — _ __ 

$380. 

$570. 

F.   Licenses  for  possession  and 

use  of  less  tttan  10.000  curies  of 

byproduct    material    in    seated 

sources  for  Inadialion  of  wlnl 

als  in  which  tfw  source  Is  m- 

posed  for  Iradtation  purposes: 

Appncatton-New  licenae. 

$850. 

RwwmI 

$33a 

^fn^f^ifnt^n^ ^,  ,,      ,,,,, ,,, 

$290. 

Inspections: 

Routine X 

$48a 

$1,000. 

G.   Licenses  tar  possession  snd 

use  of  10,000  curiea  or  more  of 

byproduct    material    in    sealed 

sources  for  Irradiation  oi  materi- 

als in  which  the  source  Is  sn- 

posed  for  Irradiation  purposes: 

S3JK0. 

rutmmft 

$i,5oa 

Amafbdiitient -.— . 

$38a 

Homme 

$860. 

Nonroutine ... 

$i,ioa 

H.   Licenses   issued  pursuant  to 

subpart  A  of  part  32  of  thia 

chapter  to  distribute  Hems  corv 

tairwig  byproduct  material  that 

require  device  review  to  persons 

exempt  from  the  lcer>sing   re- 

quirements of  part  30  of  this 

authorizing      redistribution      of 

items  that  have  been  auttxxized 

tor     dwtribution     to     persons 

exempt  from  tfis  ttoensmg  r^ 

quirements  of  part  30  of  this 

chapter 

Application— New  license — J 

$1,800. 

Blmniml 

$87a 

AmsHdiiiSin. 

$210. 

InapocSortc 

Roultae 

$5T0. 

$570 

L  Ucensos  issued  pursuant  10  sub- 

part A  of  port  32  of  Ms  ctapter 

to  dMrtauts  Ssnw  oorSsMng  b^ 

praduct  nslsflol  or  qusntllies  of 

tiyproduGt  rsstsriSI  Swt  do  not 

require  device  evaluation  to  per- 

sorM  sxampl  from  tt«e  Icensing 

chapter,  ascepl  tar  specific  S- 

cerse*  t.srwrmQ  lodMrlbulion 

of  R«*'  i«  !T^  '«vfe  besn  suthor- 

exempt  from   ttie  licensing  rs- 

qybsmsnts  of  part  30  ol  this 

chapter 

Applcation— New  icense 

$2,20a 

ninswal 

$8oa 

$290. 

Category  of  mstsrMs  Rosnsos  and 
type  of  fees' 

Fee** 

Rnttfna                    

$38a 

Nonmiiino     

$s7a 

J.    Licenses   issued   pursuortt   to 
subpart   B   of  part  32   of   thia 

taming  byproduct  msterW  tiot 
require    seated   aouros   and/or 
device  review  to  parsons  gener- 
a»y  Koanaed  under  part  31  of 
thw  chapter,  except  specific  li- 
cense* auttVDnzmg  redistribution 
of  Items  ttwt  have  been  author- 
ized lor  dtstnhiition  to  persons 
generany  licensed  under  part  31 
Of  this  chapter 
Apptcation— New  license 

ni^n^mjl        

$2,100. 
$480. 

Amendment    

Inspections: 

Routine 

Nonroutirte 

K.   Ucenses   issued   pursuant   to 
subpart  B  of  part  32  Of  ttiis 
chapter  to  distribute  items  oorv 
taining    byproduct    material    or 
quantities  by  byprodud  material 
that    do    not    require    seated 
source  and/or  devico  reviow  to 
persons      generally      loenaad 
under  part  31   of  this  chapter, 
except  specific  Icertses  author- 
izing redistribution  of  items  thai 
have  t>een  auttvxized  '.  x  d»tri- 
bution  to  persona  gerteraily  ft- 

$320. 

$570. 
$570. 

censed  under  part  31   of  this 
cfiapter 

Application— New  icense 

Rer)ewal 

Amendment 

Inspections: 

Routine 

Nonroutine 

L  Licerwes  of  broad  scope  for 
possession  and  uae  t>y  byprod- 
uct material  »sued  pursuant  to 
parts  30  and  33  of  this  chapter 
tor  research  artd  developrnent 
VTisX  do  not  authorize  commer- 
cial distribution: 

Application— New  loense~ 

Renewal 

Amendment —....- — .— . 

Inspections: 

Routine 

Norroutine . 

M.  Other  licenses  lor  possession 
and  use  of  tyyproduct  material 
issued  pursuant  to  part  30  of 
this  chapter  for  research  and 
development  that  do  not  autfwr- 
ize  commercial  distributiorc 
Application    fiiow  licenae. ........... 

Amerxlment  ,i  

kwpections: 

Routine „_ 

Nonroutine 

N.  Licenses  that  authorize  services 
for  Qttier  licensees,  except  (1) 
licenses  that  authorize  coBxa- 
tion  arxJ/or  leak  testing  services 
only  are  subject  to  Ste  fees 
specified  In  fee  Category  3P, 
and  (2)  Rcenees  that  authorize 
waste  disposal  services  sre  sub- 
ject to  Sw  toss  spscMsd  In  tes 
Categories  4A,  4B,  and  4C: 
Applicatior>— fiew  Kosnss. 


$1,500. 

$770. 

$240. 

$570. 
$570. 


$1,900. 
$1,600. 
$420. 

$760. 
$950. 


$930. 
$830. 

$520. 

$670. 
$760. 


$1,100. 
$670. 


Category  of  materiaiB  Icensss  and 

Fee*  * 

type  of  fees ' 

$330l 

Inspections: 

Routine _____ 

$870. 

Norwoutine 

$670. 

0.   Ucer^ses   for  posieiswn  and 

use  of  byprodud  mslariaf  isauod 

pursuant  to  part  34  of  tSs  chap- 

eraSons: 

$23001 

Applcsnon    Mew  sranss 

$t,soa 

AmendmerS. ..—...«. — -„...« 

$«oa 

Routine      

$B60L 

f4ooroutine 

$2,100. 

P.  Al  other  specific  byproduct  ma- 

teriel Icenaes,  eaoepi  those  In 

Categortae  4A  ttirough  90: 

$420. 

$420. 

$3ia 

InspecSone: 

Routine ._ 

$890. 

Norvoutine  ...„ 

$860. 

4.  Waste  disposal: 

the  receipt  of  waste  byproduct 

material,  source  matenal  or  spe- 

cial nuclear  matenal  from  other 

persons  for  the  purpose  of  com- 

mer'iel  dtapoeal  by  lend  buriat 

by  the  Icensee:  or  licenses  au- 

thorizing contingency  storage  of 

low  level  radioactive  waste  ol 

the  site  of  nuclear  power  isac- 

tors;  or  licenses  for  lieeSwerS  or 

disposal  by  incineration,  pociiag- 

ing  of  residues  resutling  Irom  lr». 

cineration  ar>d  Irarwtsr  of  pack- 

ages to  anotfwr  person  auttwr- 

ized  to  receive  or  dtopoee  of 

waste  material: 

Application _ „   

$150 

Lxonae.  rsnowsl.  sresndment — 

FunCosl 

Inspections: 

RouSne..- 

FulCoBt 

Nonroutine _..„ „ 

Fun  Coat 

the  receip)  of  waste  byprodud 

matenal,  source  matenal,  or  spe- 

cial nuclear  malenai  from  oltier 

persons  for  ttw  purpose  ol  peck- 

aging  or  repackaging  the  materi- 

al. The  licensee  wM  dtopose  of 

the  material  by  transler  to  arv 

other  person  authorized  to  re- 

ceive or  dispoae  of  the  msteriat; 

Applicatiorv— New  Icerwe 

$2,300. 

Renewal - — 

$1,500. 

Amerximont - 

$i8a 

Inspections: 

Routine..- 

$13001 

$1300. 

C.  Ucenses  spodficaliy  authorizing 

the     receipt     of     prepackaged 

waste       byprodud       meterwl. 

source  material,  or  apecnf  nu- 

clear material  from  otfwr  per- 

sons. The  licensee  wil  dtapoee 

of  the  material  by  transtar  to 

another  person  auttwrtood  to  re- 

ceive or  disposs  of  Sis  msterlsk 

Applcation— fttew  icsnss 

$1,500. 

Renewal 

$780. 

Amendment 

$190l 

Inspections: 

Routirw - 

$i3oa 

Nonroutine _.      — 

$1,700. 

49770 Federal  Register  /  Vol.  54.  No.  230  /  Friday.  December  1.  1989  /  Proposed  Rules 


Category  o4  matehals  licenses  and 
type  of  fees  ' 


A.  Ucenses  speaficaRy  authorizing 
use  of  byproduct  matariai. 
source  nnaterial.  or  special  mate- 
nal.  and/or  speoai  nudhv  ma- 
tenal  tor  weM  logging,  twe*  sur- 
veys, and  tracer  studtos  Othar 
than  field  fkxxjmg  tracer  studtes: 
Application — t^ew  kcense 


tnspectiorw: 

Routine 

Nonroutine _ 

B.  Ucenses  for  posaesatoo  artd 
use  of  byproduct  matariai  tor 
field  flooding  tracer  studies: 

Application _ „. 

License,  r«ne«val,  amerKlment 

lilipOLliUIIS 

Routine 

Nonroulina 

S.  NuciBtif  Iuundh99: 
A.  Licer>8es  for  commercial  collec- 
tion and  laurxjry  of  items  corv 
tamirMted  witn  t>yproduct  materi- 
al, source  material,  or  special 
nuclear  material: 

Applicatior)— l^lew  license 

Renewal 

Amendment ......^...,..„.. 

Inspactioris: 

Routine 

Nonroutine „ 

7.  Human  us«  of  byproduct  Bourca, 
or  ipecMl  nudetf  matehah 
A.  Ucertses  issued  pursuant  to 
parts  30,  35.  40.  and  70  of  this 
cfiapter  for  human  use  of  by- 
product material,  source  materi- 
al, or  speoaj  nudear  material  In 
sealed  sources  contained  in  tel- 
etherapy devices: 
Applicattorv- New  kcensa 


Inspections: 

Routine _. 

^4or«xxJtine 

B.  (Jceiwes  of  broad  scope  issued 
to  medical  institutions  or  two  or 
more  physicians  pursuant  to 
parts  30,  33,  35,  40.  and  70  of 
this  chapter  auttxxizing  research 
and  development,  including 
human  use  of  byproduct  materi- 
al, except  licenses  for  byproduct 
material,  source  material,  or  spe- 
cial nuclear  material  in  sealed 
sources  contained  in  telet>>erapy 
divices: 
Application — ^4ew  licerwa 


Fee" 


saaoo. 

SI. TOO. 
$450. 

S670. 
S870. 


$150. 
FuNCost 

S570. 
S860. 


S1.100. 
$1,100. 
$290. 

$950. 
$1,500. 


$2,700 
$660 

$350 

$950. 
$1,500. 


Inspections: 

Routine 

Norwootine 

C.  Other  licenses  issued  pursuant 
lo  parts  30,  35,  40,  and  70  of 
this  ct^apter  tor  human  use  of 
byproduct  material,  source  mate- 
rial, and/or  special  nuclear  ma- 
larial, except  licenses  for  t>y- 
pro(kict  material,  source  matert- 
al.  or  special  nuclear  material  in 
sealed  sources  contained  In  tal- 
MtMTipy  devices: 
Applcation— New  license 


Amendi  i  leiH.. 


$1,900. 
$1,600. 
$300. 

$1,300. 
$1,400. 


$590. 
$880. 
$350. 


Category  of  matehals  kcenaes  and 

Fee** 

type  of  fees' 

Inspectiora: 

Routine     

$860 

Nonroutine 

$1,200. 

A  CMIde/etraa: 

A.   Ucenses  for   possession  and 

. 

use     of     byproduct     material. 

source  material,  or  special  nu- 

ciaar  rrwtarial  for  dvil  defenaa 

activities: 

Appiicatiorv-New  Ncenae 

$480. 

riorwwal - 

$330. 

Amendment _ 

$260. 

Inapectiona: 

Routine „ „ 

$570. 

Nonroutine 

$570. 

P.  DavK«.  product  or  aaaled  aourca 

safety  evalustion: 

A.  Safety  evaluation  of  devices  or 

products    containing    byproduct 

material,  source  material,  or  spe- 

cial nuclear  material,  except  re- 

actor fuel  devices,  for  commer- 

cial distribution: 

Application— each  device ~.... 

$2,700. 

$850. 

Inspections _ 

Nona. 

B.  Safety  evaluation  of  devices  or 

products    containing    byproduct 

material,  source  material,  or  spe- 

cial  nuclear   material   manufac- 

tured  In    accordance   with   the 

unique  specifications  of,  and  lor 

use  by  s  single  applicant,  except 

reactor  fuel  devices: 

Application— each  device _.. 

$1,300. 

$480. 
None 

C.    Safety    evaluation   of   sealed 

•ources    containing     byproduct 

material,  source  material,  or  spe- 

cial nuclear  material,  except  re- 

actor fuel,  for  convDorcial  distri- 

butioa 

$570. 

$190. 

None. 

0.    Safety   evaluation    of    sealed 

aourcea    containing    byproduct 

material,  source  material,  or  spe- 

cial nuclear  material,   manufac- 

lued   m    accordance   with   the 

unique  specifications  of.  and  for 

use  by  a  vn^  appbcani,  except 

reactor  fuel: 

AppMcatiorv— each  source 

$290. 

Amendment— each  souroa — 

$100. 
None. 

10.  Transportation  of  rattoactiva  trta- 

tariat 

A.  Evaluation  of  casks,  pacliages. 

and  shipping  containers: 

Application — „ 

$150. 

FulCoal 

Inspections _ „. 

Nona. 

B.  Evaluation  of  pwt  71   quality 

assurance  programs: 

Application-Approval 

$190. 

Renewal        

190. 

190. 

Nona. 

fual  facmaa: 

$150. 

Appfo^/fli,  R6fwwsl,  Afnpndi<i6nt...». 

FulCoat 

Nona. 

12.  Specmt  pfot9CtK 

$150. 

MftfKWSir. 

1.  Topical  reports 

$50,000. 

$50,000. 

supplements  to  topical  reports. 

Category  of  matehals  kcensaa  and 

Fee** 

type  of  fees' 

3.  Al  other  approvals,  special 

Fun  Cost. 

reports    and    reports    except 

ttiose   specified  in   1    arxl  2 

above. 

13. 

A.  Spent  fuel  storage  casic  Certifi- 

cata  of  Complianoe: 

Application      

$150. 

Approvals 

Fun  Cost. 

Amendments,  revisions  and  sup- 

Full Cost 

plements. 

Reapproval „ _ 

FulCosl 

B.  Inspections  related  to  spent  fuel 

storage  cask  Certificate  of  Com- 

pliance: 

RouUna „_ 

Full  Cost 

Nonroutine 

Full  Cost 

C.  Inspections  related  to  storage 

of  spent  fuel  under  }  72.210  of 

part  72  of  this  cfiapter 

Routine 

Full  Cost 

Nonroutine...    

Full  Cost 

/*  Byproduct  source  or  special  nu- 

clear material  tcenses  and  other 

approvals   authoramg   decommis- 

stonmg,  decontamination,  redama- 

ton  or  site  restoration  activities 

pusuant  10  10  CFFt  parts  30.  40, 

TOandTZ: 

$150. 

f^pprmaL  Renewal.  Amendment 

Full  Cost 

Inepectiort 

Routine 

FuMCotH 

Nonroutine 

Fun  Cost 

>  Types  of  ^sea— Separata  cfiarges  as  shown  in 
(ha  schedule  win  be  assessed  tor  applications  for 
new  licenses  and  approvals,  issuance  Of  new  li- 
censes and  apprt>val8.  amendments  and  renewals  to 
exsting  licenses  and  approvals,  and  inspections. 
The  foUowing  guidelines  apply  to  ttiese  charges: 

(a)  ApptKatioo  fees—^pfAtcatona  lor  new  materi- 
als licenses  and  approvals  or  those  applications  filed 
in  support  of  expved  licenses  and  approvals  must  be 
•ccornpanted  by  the  prescntied  application  tee  for 
each  category,  except  ttiat  applications  for  licenses 
covering  more  ttian  one  lee  category  of  special 
nucie«  material  or  source  matenal  must  be  accom- 
panied by  the  prescntied  application  fee  for  tfie 
htgfiest  fee  category 

(b)  Lxeryse/approval  fees— for  new  licenses  and 
approval  issued  in  lee  Categories  lA,  1B,  2A.  4A, 
SB,  10A,  11.  12.  13A  and  14.  the  recipient  shall  pay 
the  Hcense  or  approval  fee  as  determined  t>y  ttie 
Commission  in  accordance  with  J  170.12(b),  (e).  and 

(0. 

(c)  Renewal/reapproval  Asea— Applications  lor  re- 
newal of  matenala  Koenaea  and  approvala  must  be 
accompanied  by  the  prawribad  ranawal  lea  lor  each 
category,  except  that  appNcationa  tar  renewal  of 
licenses  and  approvals  in  fee  Categories  1A.  IB,  2A, 
4A.  SB,  10A.  11,  12.  13A  and  14  must  be  accompa- 
nied by  an  application  fee  of  $150.  with  the  balance 
due  upon  notification  t>y  the  CommissKin  m  accord- 
ance with  the  proceduraa  apecifiad  in  1 170.12(d). 

(d)  Amendment  faaa  Applica8oni  lor  amend- 
ments must  be  accompaniad  by  the  presented 
vnerxtment  fee  for  each  license  affected.  An  appli- 
cation lor  an  amendment  to  a  kcenae  or  approval 
clasaifiad  in  mora  Itian  ona  category  must  be  ac- 
ootnpaniad  by  the  praacribed  amandment  fee  for  the 
category  aftedad  by  tta  arwandtnant  unless  the 
amandmanl  la  appicaUa  to  two  or  mora  fee  catego- 
haa  In  which  caaa  tha  amendment  fee  for  the 
highaal  tea  cttogory  would  apply,  except  that  appli- 
cations tor  amendment  of  Kcenaes  m  fee  Categones 
1A.  IB.  2A,  4A,  SB.  10A.  11.  12,  ISA  and  14  must 
tie  accompanied  by  an  application  fee  of  S1  SO  with 
ttie  balance  due  upon  notification  by  the  Commis- 
sion In  accordance  with  {  170  12(c). 

An  application  for  amendment  to  a  materiala  >- 
cenaa  or  approval  that  would  place  tha  Kcanaa  or 
approval  In  s  huner  fee  category  or  add  a  new  faa 
category  must  be  accompanied  tiy  ttie  prascrtoed 
application  lee  for  the  new  category. 
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An  application  lor  amendment  to  a  Kcensa  or 
approval  that  would  reduce  the  scope  of  a  licens- 
ee's program  to  a  lower  fee  category  must  t>e 
accompanied  by  the  prescnt)ed  amenomenl  tee  lor 
the  kMrar  fa*  category. 

An  application  to  terminate  licenses  authorizing 
small  matenala  progiama.  wtien  no  damantKng  or 
decontammatran  procadura  ia  requirad.  shall  nm  be 
sub)ect  to  lee. 

(e)  inspection  /l9e»— Separate  charges  w«I  l)e  as- 
sessed for  each  routine  and  nonroulwa  inspection 
penormed,  except  that  inspectnns  resulting  Irom 
investigations  conducted  by  ttie  Office  of  Investiga- 
tions and  norvoubne  inspections  that  result  from 
third-party  allegations  will  not  be  subiect  to  tees.  It  a 
licensee  holds  more  than  one  materials  tcanae  at  a 
singia  locainn,  ■  toe  equal  to  Iha  hqhaat  laa  cate- 
gory covered  by  the  Kcenaes  wW  be  aaaaaaad  il  the 
inspections  are  conducted  at  the  same  tMiw,  except 
in  cases  when  the  inspection  lees  are  based  on  Itie 
full  cost  to  conduct  ttie  inspection  The  fees  ss- 
sessed  at  full  cost  will  be  determined  based  on  the 
professional  staff  time  required  to  conduct  tfie  in- 
spection multiphed  by  the  rate  establMhad  under 
S  170  20  of  this  part  to  which  any  appticat>le  corv 
tractual  support  service  costs  mcurred  vnll  be  added. 
Licenses  covering  mors  ttian  one  category  will  be 
charged  a  fee  equal  lo  the  highest  tee  category 
covered  by  ttia  Kcenae.  Inspecton  lees  are  due 
upon  notification  by  the  Commission  in  accordance 
With  S  170.12(g).  See  Footnote  S  for  ottier  inspection 
notes. 

*  Fees  will  not  t>e  charged  for  orders  issued  t>y 
tfie  Commission  pursuant  to  §  2.204  of  Part  2  nor  tor 
amendments  resulting  specifically  from  such  Com- 
rrHssion  oroers.  However,  fees  will  t>e  ctiarged  tor 
approvals  issued  pursuant  to  a  specific  exemption 
provision  of  the  Commssion  s  regulations  under  Tide 
10  of  Uie  Code  of  Federal  Regulations  (e.g., 
§§30.11,  40.14.  70.14.  73  5,  and  any  other  such 
sections  now  or  hereafter  n  effect)  regardless  ol 
whether  ttie  approval  a  in  the  lorm  of  a  license 
amendment,  letter  of  approval,  safety  evaluation 
report,  or  other  tornL  In  addition  to  ttie  tee  shown, 
an  applicant  may  ba  aaaaaaed  an  additional  fee  for 
sealed  source  and  device  evaluations  as  shovm  m 
Categones  9A  through  90. 

'  Fun  cost  fees  wM  be  determined  based  on  ttie 
professional  staff  time  and  appropriate  contractual 
support  services  expended  For  those  applications 
currently  on  file  and  for  wtach  tees  are  deterrrwied 
based  on  the  full  cost  expended  lor  ttie  review,  tlie 
professional  staff  fiours  expended  lor  ttie  review  of 
the  application  up  to  the  effective  date  of  ttis  rule 
will  be  determined  at  the  professional  rates  estatv 
lisfied  for  tfie  June  20.  1984  and  January  30.  1989 
rules,  as  appropriate.  For  those  appkcations  current- 
ly on  Me  for  winch  review  costs  have  reached  an 
applicable  fee  ceiling  established  l>y  the  June  20, 
1984  rule,  but  are  strti  peoduig  completion  of  ttie 
review,  the  oost  incurred  after  ttie  ceiling  was 
reached  through  January  29.  1989  wiH  not  be  billed 
to  the  applicant.  Any  professional  staff-hours  ex- 
pended since  January  29.  1969  and/or  on  or  attar 
the  effective  date  ol  tfiis  rule  will  be  assessed  at  the 
applicable  rate  establistied  by  §  170.20  of  this  part. 
In  no  event  will  the  total  review  costs  be  less  ttian 
ttie  application  lee. 

*  Licensees  paying  fees  under  Categories  1A  and 
1 B  are  not  subiect  to  feea  under  Categoriaa  10  and 
ID  tor  sealed  sources  authorized  in  ttw  sama  li- 
cense except  m  ttiose  mstancas  in  wtiich  an  appnca- 
tion  deals  only  with  ttie  sealed  sources  auttionzed 
by  the  hcertse.  Applicants  tor  new  Kcanses  or  renew- 
al of  existing  Kcenses  tfial  cover  t>oth  byproduct 
material  and  special  nudear  matenal  In  sealed 
sources  for  use  in  gaugvig  devices  wil  pay  tha 
appropriate  application  or  renewal  tee  tor  fee  Cate- 
gory 1C  only 

'  For  a  tcense  authorizing  shielded  radngraphic 
Installations  or  manufacturing  installations  at  more 
than  one  address,  a  separata  fee  wit  ba  assessed 
for  inapecaon  of  each  localiort,  cwapl  that  if  tie 
multiple  instaKalions  are  inepected  during  a  single 
visit  a  Single  inspection  fee  will  be  assessed. 

[)ated  at  Rockville,  Maryland,  this  27th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commiaeion. 
Samual  |.  CUik. 
Secretary  of  the  Commission. 
|FR  Doc  89-28157  Filed  11-3(Mn;  8:45  am) 
BHxiMQCOoe  nav-ai-w 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-CE-32-AD1 

Airworthiness  Directfws;  FairehUd 
Models  SA226-T,  SA22«-T(B),  SA226- 
AT,  SA226-TC,  SA227-TT,  SA227-AT, 
and  SA227-AC  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Fairchild 
SA226  and  SA227  series  airplanes, 
requiring  inspection  and  rewoilc  as 
necessary  of  the  main  landing  gear  door 
to  nacelle  skin  to  assure  proper 
clearance.  The  proposed  AD  is 
prompted  by  several  wheels-up  landings 
caused  by  the  main  landing  gear  doors 
jamming  against  the  nacelle  which 
prevents  extension  of  the  main  landing 
gear.  The  proposed  actions  will  correct 
this  unsafe  condition. 

DATES:  Comments  must  be  received  on 
or  before  January  18, 1990. 
addresses:  Fairchild  Service  Bulletin 
Nos.  SA226-32-055  and  SA227-32-027. 
both  dated  December  8, 1988,  applicable 
to  this  AD,  may  be  obtained  from  the 
Fairchild  Aircraft  Corporation,  P.O.  Box 
790490,  San  Antonio.  Texas  78279-0490. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address 
below.  Send  comments  on  the  proposal 
in  triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rules  Docket  No.  89-CE-32- 
AD,  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  6  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Bannister,  Airplane 
Certiflcation  Office,  FAA  Southwest 
Region,  Fort  Worth,  Texas  76193-0150; 
Telephone  (817)  624-5163. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  psrsons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 


specified  above  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  Comments  are 
speciHcally  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  conunents,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  simimarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  this  proposal,  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
No.  89-CE-32-AD.  Room  1558.  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 

Discussion 

The  FAA  has  determined  that  a  safety 
of  flight  condition  exists  on  Fairchild 
SA226  and  SA227  series  airplanes. 
Several  accidents  have  occtirred  in 
which  the  main  landing  gear  would  not 
extend  and  the  airplane  was  forced  to 
land  "wheels  up".  Five  of  the  accidents 
were  attributed  to  the  landing  gear 
doors  becoming  jammed  against  the 
nacelle  skin  thus  preventing  extension 
of  the  landing  gear. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Fairchild 
SA226  and  SA227  series  airplanes  of  the 
same  design,  the  proposed  AD  would 
require  visual  inspection  and  adjustment 
of  the  landing  gear  door  to  nacelle  skin 
gap  in  accordance  with  Fairchild  Service 
Bulletins  226-32-055  and  227-32-027,  as 
applicable. 

The  FAA  has  deteniuned  there  are 
approximately  656  airplanes  affected  by 
the  proposed  AD.  The  cost  of  the 
inspections  and  adjustments  specified  in 
the  proposed  AD  is  estimated  to  be  $300 
per  airplane.  The  total  cost  is  estimated 
to  be  $196,80a  The  cost  of  compliance 
with  the  proposed  AD  is  so  small  that 
the  expense  of  compliance  will  not  have 
a  significant  financial  impact  on  any 
small  entities  operating  these  airplanes. 

The  regulations  proposed  herein 
woold  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibUities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federahsin 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Therefore,  1  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDBE8SE8". 

List  of  Subjecto  in  14  CFR  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-M9. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Fairdiild  (Swearingen):  Applies  to  the 
following  airplanes  certificated  in  any 
category: 


required  to  obtain  the  specified  clearance, 
prior  to  further  flight  accomplish  the  task  in 
accordance  with  the  instructions  in  the  above 
applicable  S/B. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  he  accomplished. 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  comphance  time  which 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Airplane 
Certification  Office,  FAA  Southwest  Region, 
P.O.  Box  1689,  Forth  Worth,  Texas  76103- 
0150. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  send  it  to  the 
Manager,  Airplane  Certification  Office,  FAA 
Southwest  Region. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  the  Fairchild  Aircraft 
Corporation,  P.O.  Box  790490,  San  Antonio, 
Texas  78279-0490:  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  East  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City.  Missouri,  on 
November  20, 1989. 
Barry  D.  Clements, 
Manager  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  89-28154  Filed  11-30-89;  8:45  am] 
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Model 

Serial  Nos. 

SA226-T 

T201    ttwough    T275    and    T277 

through  T291. 

SA226-T(B) 

T(B)276,    and    T(B)292    through 

T(B)417. 

SA226-AT 

AT001  through  AT074. 

SA226-TC 

TC201  through  TC419. 

SA227-TT 

TT421  through  TT489. 

SA227-AT 

AT421B,     and     AT423     through 

AT631B.  andAT6958. 

SA227-AC 

AC406,  AC415,  AC416,  and  AC420 

through  AC728. 

Compliance:  Required  within  the  next  250 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  the  main  landing  gear  doors 
from  jamming  against  the  nacelle  skin  and 
preventing  the  extension  of  the  landing  gear, 
accomplish  the  following: 

(a)  Visually  inspect  the  gap  between  the 
main  landing  gear  doors  and  the  adjacent 
nacelle  skins  to  insure  a  clearance  of 
0.38±.03  inches  in  accordance  with  the 
instructions  specified  in  Fairchild  Service 
Bulletin  (S/B)  SA226-32-055  or  S/B  SA227- 
32-027.  both  dated  December  &  1988,  as 
applicable,  if  rework  of  the  door(s)  is 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Ch.  I,  Subcttapter  C 
[Docket  No.  85N-00431 

Parenteral  Drug  Products  Containing 
Benzyl  Alcohol  or  Ottier  Antimicrobial 
Preservatives;  Wittidrawal  of  Notice  of 
Intent 

AQENCY:  Food  and  Drug  Administiration. 

HHS. 

action:  Withdrawal  of  notice  of  intent. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing  its 
notice  of  intent  to  propose  rules 
concerning  parenteral  drug  products 
containing  benzyl  alcohol  or  other 
antimicrobial  preservatives.  Prompted 
by  reports  of  benzyl  alcohol  related 
toxicity  in  newborns,  FDA  had 
announced  its  intent  to  propose  a  rule 
that  would:  (1)  Prohibit  the  use  of 
antimicrobial  preservatives  in  single- 
dose  parenteral  drug  products  for  human 
use;  and  (2)  require  the  labeling  of 
multiple-dose  parenteral  drug  products 
that  contain  any  antimicrobial 
preservatives  to  bear  a  caution  about 
use  in  newborn  infants.  Since  becoming 


aware  of  the  toxicity  problems,  FDA  and 
the  U.S.  Pharmacopeial  Convention 
(U.S.P.C.)  have  taken  a  number  of  steps 
to  increase  awareness  of  the  hazards  of 
use  of  benzyl  alcohol  containing 
products  in  newborns.  Moreover,  no 
reports  of  benzyl  alcohol  related  toxicity 
have  been  received  by  FDA  since  1982. 
Therefore,  FDA  has  decided  not  to 
proceed  by  regulation  to  prohibit  the  use 
of  antimicrobial  preservatives,  including 
benzyl  alcohol,  in  single-dose  containers 
of  parenteral  solutions,  nor  to  require  in 
its  regulations  a  cautionary  warning 
against  the  administration  of  these 
products  to  newborn  infants. 

FOR  FURTHER  INFORMATION  CONTACT. 

Adele  S.  Seifried,  Center  for  Drug 

Evaluation  and  Research  (HFD-362), 

Food  and  Drug  Administration.  5600 

Fishers  Lane,  Rockville,  MD  20857.  301- 

295-8046. 

SUPPlfMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  May  15, 1985 
{50  FR  20233),  FDA  published  a  notice  of 
intent  and  request  for  information 
entitled  "Parenteral  Drug  Products 
Containing  Benzyl  Alcohol  or  Other 
Antimicrobial  Preservatives."  In  the 
notice,  the  agency  announced  that  it 
was  considering  prohibiting  the  use  of 
all  antimicrobial  preservatives  in  single- 
dose  containers  of  parenteral  drug 
products  for  human  use,  and  requiring 
the  labeling  of  multiple-dose  containers 
of  parenteral  drug  products  for  human 
use  that  contain  any  antimicrobial 
preservatives  to  bear  a  warning  that 
caution  should  be  used  in  the 
administration  of  these  drugs  to 
newborn  infants.  The  notice  solicited 
data,  information,  and  comment  on  the 
issues  raised,  specifically  asking  for 
recommendations  on  any  further  course 
of  action  to  be  taken  by  the  agency. 

This  notice  reflected  agency  concern 
about  preservatives  used  in 
bacteriostatic  water  for  injection  and 
bacteriostatic  sodium  chloride  injection. 
Specifically,  agency  action  was 
prompted  by  two  reports  suggesting  a 
relationship  between  the  administration 
of  such  solutions  and  a  sometimes  fatal 
toxic  reaction  in  low  birth  weight, 
premature  infants.  These  reports  came 
from  medical  centers  where  neonatal 
intensive  care  staffs  used  these 
solutions  to  flush  intravascular  catheters 
and  to  reconstitute  drugs  for  delivery 
through  such  catheters.  Benzyl  alcohol 
toxicity  in  newborns  (benzyl  alcohol 
syndrome)  is  characterized  by  central 
nervous  system  depression,  metabolic 
acidosis,  gasping  respirations,  and  high 
levels  of  benzyl  alcohol  and  its 
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metabolites  found  in  the  blood  and 
urine.  It  is  perhaps  a  result  of  the 
inability  of  the  immature  liver  of  the  low 
birth  weight,  premature  infant  to 
metabolize  or  excrete  benzyl  alcohol  or 
its  metabolites  properly. 

FDA  look  action  shorUy  after 
receiving  the  first  reports  of  benzyl 
alcohol  syndrome.  On  May  28, 1982, 
FDA  sent  22.000  letters  to  hospital 
pharmacists,  along  with  19,000  letters  to 
pediatricians  and  8,400  letters  to 
hospital  administrators  notifying  them 
of  the  problem  with  benzyl  alcohol. 
Warning  notices  were  prepared  for 
inclusion  in  bulletins  of  the  American 
Society  of  Hospital  Pharmacists  and  the 
American  Nursing  Association  and 
other  professional  associations.  In 
addition,  the  agency  prepared  a  press 
release  dated  ]une  1, 1982,  that  urged 
pediatricians  and  other  personnel  in 
hospitals  not  to  use  fluids  preserved 
with  benzyl  alcohol  (or  other 
antimicrobial  agents]  as  intravascular 
flush  solutions  for  newborn  infants  and 
not  to  use  diluents  with  this  preservative 
to  reconstitute  or  dilute  medications  for 
infants. 

On  June  4, 1982,  the  agency  met  with 
all  known  manufacturers  of 
bacteriostatic  water  for  injection  and 
bacteriostatic  sodium  chloride  injection, 
and  with  staff  from  the  U.S.P.C.  At  that 
meeting,  manufacturers  of  these  two 
classes  of  products  voluntarily  agreed  to 
place  a  warning  on  product  labels 
against  their  use  in  newborns. 
Subsequently,  the  U.S.P.C.  published  a 
revision  to  the  USP  monographs  (U.S. 
Pharmacopeia  XX/National  Formulary 
XV)  that  required  these  two  classes  of 
products  to  bear  the  warning  "NOT  FOR 
USE  IN  NEWBORNS"  (Supplement  4. 
published  January  1, 1983;  effective  May 
1, 1983).  The  labeling  requirement  is 
retained  in  the  U.S.  Pharmacopeia  XXI/ 
National  Formulary  XVI  and  IJ.S. 
Pharmacopeia  XXII/National  Formulary 
XVII. 

FDA  received  30  comments  in 
response  to  the  May  1985  Federal 
Register  notice.  Some  comments  favored 
banning  benzyl  alcohol  from  single-use 
containers,  especially  for  those  products 
intended  for  use  in  low  birth  weight 
neonates.  Other  comments  stated  that 
preservatives  are  important  for  sterility 
assurance,  and  urged  that  they  not  be 
banned  from  either  single-dose  oif 
multiple-dose  containers. 

FDA  has  concluded  that  neither  a 
regulation  prohibiting  the  use  of 
antimicrobial  preservatives  in  single- 
dose  containers  of  parenteral  solutions, 
nor  a  regulation  requiring  labeling  of 
multiple-dose  parenteral  drug  products 
containing  benzyl  alcohol  or  other 


antimicrobial  preservatives  are 
currently  necessary. 

Of  considerable  significance,  the 
agency  is  unaware  of  any  additional 
reports  in  the  scientific  literature  of 
benzyl  alcohol  syndrome  since  1982.  The 
agency  believes  that  the  steps  taken  by 
FDA,  drug  manufacturers,  and  the 
U.S.P.C.  may  have  helped  reduce  the  use 
of  newborn  products  containing  benzyl 
alcohol. 

While  satisfied  that  the  measures 
taken  with  respect  to  bacteriostatic 
water  for  injection  and  bacteriostatic 
sodium  chlorine  injections  are  adequate, 
FT3A  remains  concerned  about  the  use  of 
benzyl  alcohol  as  a  preservative  in  other 
products  that  may  be  used  by  neonates. 
If  there  are  further  reports  of  benzyl 
alcohol  toxicity,  or  other  adverse 
reactions  associated  with  antimicrobial 
preservatives,  the  agency  will 
reconsider  the  need  for  agency  action. 

The  agency  notes  that  benzyl  alcohol 
toxicity  is  associated  with  impaired 
renal  fimction  in  neonates.  This 
association  suggests  potential  toxicity  of 
benzyl  alcohol  or  other  antimicrobial 
preservatives  in  oncology  patients  and 
other  patients  with  renal  impairment. 
FDA  is  looking  for  evidence  of  problems 
in  these  additional  patient  populations 
and  is  prepared  to  take  action  if  reports 
of  problems  are  received. 

Therefore,  FDA  is  withdrawing  its 
notice  of  intent  published  in  the  Federal 
Register  of  May  15, 1985  (50  FR  20233). 

Dated:  November  24, 1989. 
Ronald  G.  Chesemore, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc  89-28110  Filed  11-30-89:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 

Kansas  Permanent  Regulatory 
Program 

agency:  O^ice  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  reopening  and 

extension  of  comment  period. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Kansas  permanent 
regulatory  program  (hereinafter,  the 
"Kansas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  This  additional 


information  pertains  to  definitions, 
permit  applications,  civil  penalties, 
permit  review,  coal  exploration, 
bonding,  performance  standards,  and 
underground  mining.  The  amendment  is 
intended  to  revise  Ihe  State  program  to 
be  consistent  with.the  corresponding 
Federal  standards,  and  to  incorporate 
the  additional  flexibility  afforded  by  the 
revised  Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kansas  program, 
proposed  amendment  to  that  program, 
and  additional  information  are  available 
for  public  inspection,  and  the  reopened 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.,  cs.t. 
December  18, 1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  William 
J.  Kovacic  at  the  address  listed  below. 

Copies  of  the  Kansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
througli  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Kansas  City  Field  Office. 

William  J.  Kovacic,  Director,  Kansas 
City  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1103  Grand  Avenue,  Room  502, 
Kansas  City,  MO  64106.  Telephone: 
(816)  374-6405 

Kansas  Department  of  Health  and 
Environment,  Surface  Mining  Section, 
Shirk  Hall,  4th  Floor,  1501  S.  Joplin. 
P.O.  Box  1418.  Pittsburg.  KS  66762. 
Telephone:  (316)  231-8615. 

FOR  FURTHER  II^ORMATION  CONTACT: 

William  J.  Kovacic,  Director,  Kansas 
City  Field  Office  (816)  374-«405. 

SUPPI^MENTARY  INFORMATION: 

I.  Background  on  the  Kansas  Program 

On  January  21. 1981,  the  Secretary  of 
Interior  conditionally  approved  the 
Kansas  program.  General  background 
information  on  the  Kansas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21, 
1981,  Federal  RegUter  (46  FR  5892). 
Subsequent  actions  concerning  the 
Kansas  program  and  program 
amendments  can  be  found  at  30  CFR 
918.12,  918.15,  and  916.16. 
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IL  Proposed  Amendment 

By  letter  dated  June  29. 1989, 
(Administrative  Record  No.  KS-436) 
Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kansas  submitted  the  proposed 
revisions  (1)  in  response  to  an  October 
21, 1988,  letter  that  OSM  sent  in 
accordance  with  30  CFR  732.17(c) 
requiring  certain  provisions  of  the  State 
program  to  be  updated  for  consistency 
with  the  Federal  regulations  through  July 
1, 1968.  and  to  satisfy  anticipated 
deficiencies  in  the  State  program 
through  July  1, 1989,  (2)  in  response  to  a 
May  11, 1989,  letter  that  OSM  sent  in 
accordance  with  30  CFR  732.17(c) 
concerning  ownership  and  control,  and 
(3)  at  the  State's  own  initiative  to 
improve  its  program. 

The  regulations  that  Kansas  proposes 
to  amend  are  Kansas  Administrative 
Regulations  (K.A.R.):  47-1-1.  Title;  47-1- 
3,  Communication;  47-1-4,  Sessions;  47- 
1-8,  Petitions  to  Initiate  Rulemaking:  47- 
1-9.  Notice  of  Citizen  Suits;  47-1-10. 
General  Notice  Requirement;  47-1-11. 
Permittee  Preparation  and  Submission 
of  Reports:  47-2-14,  Complete  and 
Accurate  Application  Defined;  47-2-21, 
Employee  Defined;  47-2-53,  Regulatory 
Authority  or  State  Regulatory  Authority 
Defined;  47-2-67,  Surety  Bond  Defined; 
47-2-75,  Definibons-Adoption  by 
Reference:  47-3-1.  Application  for 
Mining  Pennit  47-3-2.  Application  for 
Mining  Permit-Adoption  by  Reference; 
47-3-3a.  Application  for  Mining  Permit- 
Maps:  47-3^-42.  Application  for  Mining 
Permit-Adoption  by  Reference;  47-4-14, 
Public  Hearing-Incorporation  by 
Reference  of  K.S.A.  77-501  et  seq.;  47-4- 

15.  Administrative  Hearings,  Discovery, 
Incorporation  by  Reference;  47-4-16, 
Interim  Orders  for  Temporary  Relief;  47- 
4-17,  Administrative  Hearings,  Award 
of  Costs  and  Expenses:  47-5-5a.  Civil 
Penalties-Adoption  by  Reference;  47-5- 

16,  Civil  Penalties-Filial  Assessment  and 
Payment;  47-ft-l.  Permit  Review;  47-6-2. 
Permit  Revision:  47-6-3,  Permit 
Renewals-Adoption  by  Reference;  47-6- 
4,  Permit  Transfers,  Assignments,  and 
Sales-Adoption  by  Reference;  47-6-6. 
Permit  Conditions-Adoption  by 
Reference.  €7-6-9,  Bonding  Procedures- 
Adoption  by  Reference;  47-8-11.  Use  of 
Forfeited  Bond  Funds;  47-*-!. 
Performance  Standards-Adoption  by 
Reference;  47-0-2,  Revegetation;  47-0-4. 
Interim  Program  Performance 
Standards-Adoption  by  Reference:  47- 
10-1,  Underground  Mining-Adoptioa  by 
Reference:  47-11-8,  Small  Operator 
Assistance  Program-Adoption  by 
Reference:  47-12-4.  Lands  UnsuitaUe 
for  Surface  Mining-Adopbon  by 
Reference;  47-13-4.  Training  and 


Certification  of  Blasters-Adoption  by 
Reference;  47-13-5.  Responsibilities  of 
Operators  and  Blasters-in-Charge;  47- 
13-6,  Training  Program;  47-14-7, 
Employee  Financial  Interest-Adoption 
by  Reference;  47-15-la,  Inspection  and 
Enforcement-Adoption  by  Reference; 
47-15-3.  Lack  of  Information  and 
Inability  to  Comply;  47-15-4.  Injunctive 
Relief;  47-15-7,  State  Inspections;  47-lS- 
8.  Citizen's  Request  for  State 
Inspections;  47-15-15.  Service  of  Notices 
of  Violation  and  Cessation  Orders;  and 
47-15-17,  Maintenance  of  Permit  Areas. 

OSM  published  a  notice  in  the  July  14. 
1989.  Federal  Register  (54  FR  29742) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment   , 
(Administrative  Record  No.  KS-441). 
The  public  comment  period  ended 
August  14. 1989. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to 
K.A.R.:  47-1-0  (e)  and  (f).  Notice  of 
Citizen  Suits;  47-2-21.  Employee 
Defined;  47-2-53.  Regulatory  Authority 
or  State  Regulatory  Authority  Defined; 
47-2-53a.  Regulatory  Program  Defined; 
47-2-58,  Significdnt.  Imminent 
Environmental  Harm  to  Land,  Air,  and 
Water  Resources  Defined;  47-2-64,  State 
Act  Defined;  47-2-74.  Public  Road 
Defined;  47-2-75(a)  (6).  (7).  and  (8). 
Definitions;  47-2-75(b)(6)(B)  and  (C). 
Alluvial  Valley  Floor  and  Arid  Semiarid 
Area  Defined;  47-2-75.  Ownership  and 
Control  Definitions;  47-3-1,  Application 
for  Mining  Permit;  47-3-2(c)(3). 
Application  for  Mining  Permit;  47-3-42. 
Application  for  Mining  Permit;  47-^- 
42(b)(15).  Special  Category  Permits;  47- 
J-42,  Application  for  Mining  Permit;  47- 
4-14,  Incorporation  by  Reference  of 
Kansas  Statute  Annotated  77-501  et 
seq.;  47-5-5a(a)(10).  Individual  Civil 
Penalties;  47-6-2(d),  Permit  Revision; 
47_6-6(b)(4),  Permit  Review;  47-7.  Coal 
Exploration;  47-8-9{q)(2),  Bonding 
Procedures;  47-9-l(c)(6),  Topsoil  and 
Subsoil;  47-9-l(c)(26),  Coal  Mine  Waste: 
General  Requirements;  47-0-1  (c)(42) 
and  (d)(39),  Surface  and  Underground 
Revegetation:  Standards  for  Success;  47- 
0-1  (c)(45)  and  (d)(44),  Surface  and 
Underground  Postmining  Land  Use;  47- 
9-1  (dK2),  Underground  Mining 
Performance  Standards;  47-10-l(b)(6), 
Underground  Mining  Permit 
Applications:  and  Rills  and  Gullies 
Guidelines.  O^/t  notified  Kansas  of  the 
concerns  by  letter  dated  September  8, 
1989  (Administrative  Record  Na  KS- 
445).  Kansas  responded  in  letters  dated 
October  24.  October  30.  November  0. 
and  November  15. 1989.  and  an  undated 
letter  received  November  17, 1980 


(AdminisU^tive  Record  No.  KS-449).  by 
submitting  a  revised  amendment. 

IIL  Public  Comment  Procedures 


OSM  is  reopening  the  comment  period 
on  the  proposed  Kansas  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  amendment  in  light  of  the 
additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  appUcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Kansas  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  reconunendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  be  considered  in  the  final 
rulemaking  or  included  in  the 
administirative  record. 

List  of  Subjects  in  30  CFR  Part  916 

Coal  Mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  December  22, 198S. 
Raymond  L  Lowrie. 

Assistant  Director,  Western  Field  Operations. 
(FR  Doc.  89-28123  Filed  11-30-89;  8:45  amj 

BILUNO  CODE  431(H)MI 


30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Reopening  of  Public 
Comment  Period 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  Reopening  of 

public  conunent  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  on  the  substantive 
adequacy  of  certain  program 
amendments  submitted  by  the 
Commonwealth  of  Kentucky  to  modify 
the  Kentucky  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Kentucky  Program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  On  October  7, 1988,  the 
OSM  conditionally  approved  Kentucky 
House  Bill  860  (53  Federal  Register 
39470).  The  bill  amended  the  Kentucky 
Revised  Statutes  (KRS)  at  350.032  to 
provide  that  final  orders  of  the  Cabinet 
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are  appealable  to  the  Circuit  Court  of 
the  County  where  the  violation  occurred 
rather  than  to  the  Circuit  Court  of 
Franklin  County.  The  Director's 
approval  was  given  on  a  trial  basis  with 
final  approval  dependent  on  the  results 
of  an  evaluation  report  to  be  completed 
by  Kentucky  two  months  prior  to  the 
commencement  of  the  1990  General 
Assembly.  On  October  27. 1989. 
Kentucky  submitted  an  evaluation 
report  to  OSM  on  House  Bill  869  in 
fulfillment  of  the  Director's  requirement 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  additional  materials  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment  and  the 
procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  January 
2, 1990.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  at 
10  a.m.  on  December  26. 1989.  Requests 
to  present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
December  18. 1989. 
ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  Roger  Calhoun. 
Acting  Director.  Lexington  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  340  Legion  Drive. 
Suite  28,  Lexington.  Kentucky  40504. 
Copies  of  the  Kentucky  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  review  at  the 
addresses  listed  below.  Monday  through 
Friday.  9  a.m.  to  4  p.m..  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Lexington  Field 

Office,  340  Legion  Drive,  Suite  28, 

Lexington,  Kentucky  40504, 

Telephone:  (606)  233-7327 
Ofiice  of  Surface  Mining  Reclamation 

and  Enforcement.  Eastern  Field 

Operations.  Ten  Parkway  Center. 

Pittsburgh.  Pennsylvania  15220. 

Telephone:  (412)  037-2828 
Department  for  Surface  Mining 

Reclamation  and  Enforcement.  No.  2 

Hudson  Hollow  Complex.  Frankfort 

Kentucky  40601.  Telephone:  (502)  564- 

6040. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel  2143  North 
Broadway,  Lexington.  Kentucky  40505. 
FON  nNITNCfl  mmMIMATION  CONTACT: 
Roger  Calhoun,  Acting  Director, 


Lexington  Field  Office,  Telephone  (606) 

233-7327. 

SUPPt^MENTARY  INFORMATION: 

L  Background 

On  May  18. 1982.  the  Secretary  of  the 
Interior  conditionaly  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18, 1982.  Federal  Register  (47 
FR  21404-21435).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  917.11, 917.15. 917.16,  and 
917.17. 

n.  Discussion  of  Amendment 

On  October  7. 1988.  OSM 
conditionally  approved  Kentucky 
House  Bill  869  (53  FR  39470).  The  bill 
amended  KRS  350.032  to  provide  that 
final  orders  of  the  Cabinet  are 
appealable  to  the  Circuit  Court  of  the 
County  where  the  violation  occurred 
rather  than  to  the  Circuit  Court  of 
Franklin  County.  The  Director's 
approval  was  given  on  a  trial  basis  with 
final  approval  dependent  on  the  results 
on  an  evaluation  report  to  be  completed 
and  submitted  to  OSM  by  Kentucky  two 
months  prior  to  the  commencement  of 
the  1990  Kentucky  General  Assembly. 

By  a  letter  dated  October  24. 1989, 
(Administrative  Record  No.  KY-929). 
Kentucky  submitted  to  OSM  the  report 
on  House  Bill  869.  The  report  details  the 
impact  of  House  Bill  896  on  agency 
resources  and  the  judicial  review 
process.  The  report  contains  information 
on  the  number  of  appeals  filed  in  Circuit 
Courts,  their  outcome  and  status,  and 
the  funding  and  staff  resources  allocated 
in  defending  the  Cabinet  in  those 
actions.  The  report  also  includes 
information  on  the  number  of  decisions 
enjoining  the  Cabinet  from  enforcing 
sections  of  the  law.  delays  encountered 
in  the  appeals  process,  and  the  number 
of  appeals  heard  in  which  the  applicant 
for  review  failed  to  exhaust  all 
administrative  remedies.  Kentucky's 
report  is  intended  to  address  the 
Director's  concerns  in  53  FR  39470. 
Therefore.  OSM  is  reopening  the  public 
comment  period  for  thirty  days  to  allow 
public  comment  on  the  proposed 
program  amendment  as  clarified. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  satisfies  the 


applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  the  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT"  by  4  p.m.  on  December  18, 
1989.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM.  Lexington 
Field  Office  listed  under  "ADDRESSES" 
by  contacting  the  person  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT." 
All  such  meetings  will  be  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  at 
the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

VL  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA.  30 
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U.S.C  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984.  the  OfTice  of 
Management  and  Budget  (0MB)  granted 
GSM  an  exemption  from  sections  3.  4.  7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
byOMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  November  21. 1989. 
CariCOoM, 

Assistant  Director.  Ea$tam  Field  Operation*. 
[FR  Doc.  89-28121  Piled  11-30-89;  8:45  am] 
MUJNQCOOE  U10-OS-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 
[CGD1-«7-0M] 


Special  Anchoraga  Araa;  Parth  Amboy, 
NJ 

agency:  Coast  Guard.  DOT. 

Acnot  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  redesignate 
Anchorage  Ground  45-A  as  a  special 
anchorage.  This  anchorage  is  located  in 
the  waters  contiguous  to  the  City  of 
Perth  Amboy.  New  Jersey.  Raritan  Yacht 
Club  has  requested  the  redesigvation 
because  the  anchorage  has  historically 
been  utilized  solely  by  small 
recreational  vessels.  These  vessels  are 
currently  required  to  be  lifted  at  night. 
This  regulation  will  provide  a  safe 


anchorage  well  away  from  fairways 
where  vessels  less  than  65  feet  in  length 
can  safely  remain  unlighted  at  night. 
Raritan  Bay  is  currently  experiencing  a 
resurgence  of  recreational  boating 
during  the  sxunmer  months.  There  are  no 
such  anchorages  currently  available  in 
the  immediate  area. 
DATES:  Comments  must  be  received  on 
or  before  January  16. 1990. 
ADORCSSES:  Comments  should  be 
mailed  to  Captain  of  the  Port,  Bldg.  109. 
Governors  Island.  NY  10004,  Attention 
to:  Waterways  Management  Office.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Waterways  Management  Office, 
Bldg.  109.  Governors  Island,  New  York. 
Normal  office  hours  are  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  hohdays. 

Comments  may  also  be  hand 
delivered  to  that  address.  Persons 
wishing  to  visit  the  Waterways 
Management  Office  must  make  an 
appointment  so  that  clearance  onto 
Governors  Island  (a  military 
installation)  can  be  arranged. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  C.  W.  Jennings. 
Waterways  Management  Officer. 
Captain  of  the  Port  New  York  at  (212) 
66a-7933. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
conunents  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDl-«7-088)  and  the  specific  section 
of  the  proposal  to  which  their  conunents 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information.  The  drafters  of 
this  notice  are  ENS  M.  P.  Duesing. 
Project  Officer.  Captain  of  the  Port,  New 
York  and  CDR  M.A.  Leone.  Project 
Attorney.  First  Coast  Guard  District 
Legal  Office. 

Discussion  of  Proposed  Regulations. 
Anchorage  Ground  45-A  is  the  area 
proposed  for  redesignation  as  a  special 
anchorage.  It  is  located  in  the  waters 


contiguous  to  the  City  of  Perth  Amboy. 
New  Jersey.  Raritan  Yacht  Club  has 
requested  the  redesignation  because  the 
anchorage  has  historically  been  utilized 
solely  by  small  recreational  vessels. 
They  are  currently  required  to  remain 
hghted  at  night.  Redesignating  this  area 
would  allow  anchoring  of  small  boats 
(vessels  under  65  feet  in  length)  without 
requiring  them  to  display  anchor  lights 
or  sound  fog  signals.  The  area  will  not 
affect  navigable  channels  and  is  located 
where  general  navigation  will  not 
endanger  or  be  endangered  by  unlighted 
vessels.  The  Raritan  Yacht  Club  has 
indicated  that  it  is  willing  to  continue  to 
manage  the  placement  of  moorings  as  it 
has  done  for  many  years.  The  area  has 
been  and  will  continue  to  be  available 
for  use  by  the  general  public.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  2030.  2035.  and  2070  as  set  out  in 
the  authority  citation  for  all  of  Part  110. 

Economic  Assessment  and 
Certification.  These  proposed 
regulations  are  considered  to  be  non- 
major  under  Executive  Order  12291  on 
Federal  Regulation  and  nonsignificant 
under  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26, 1979).  The 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  thus  a  full 
regulatory  evaluation  is  unnecessary. 
Establishment  of  these  proposed  special 
anchorage  areas  will  not  require 
dredging  or  result  in  increased  cost  to 
any  segment  of  the  public.  Since  the 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Listo  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regulations:  In 
consideration  of  the  foregoing,  the  Coast 
Guard  proposes  to  amend  part  110  of 
title  33,  Code  of  Federal  Regulations  as 
follows: 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C  471,  2030.  2035  and 
2071:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  In  I  llO.ea  paragraph  (aa)  is  added 
to  read  as  follows: 

§110.60    Port  Of  New  York  and  vicMty. 

(aa)  South  of  Perth  Amboy.  New 
Jersey.  The  waters  bounded  by  a  line 
connecting  the  following  points: 
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Longitude 

«rxri9.ff' 

mmmo' 

waavxf 

MDsgaar 

*0'3ffa2.V 

74:u-4fcir 

wzs'as.o" 

rrvrogjr 

WZB30W 

40*29'47.2" 

Tnarsu" 

4O*3O'02j0" 

7i1f!iA3Jr 

and  thence  along  the  shoreline  to  the 
point  of  beginning. 

3.  In  {  110.155,  remove  and  reserve 
paragraph  (jj(3). 

Dated  November  21. 1968. 
RJ.  Rybarki, 

U.S.  Coast  Guard  Commander.  PintCeoMt 
Guard  District. 

[FR  Doc.  89-28153  Filed  11-30-^  8:48  am) 

BILUNQ  CODE  49t0-14-« 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-5 

Centralized  Services  In  Fedarat 
Buildings  and  Complexes; 
Miscellaneous  Changes 

agency:  General  Services 
Administration. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  prescribes 
the  methods  by  which  the  General 
Services  Administration  provide*  for 
establishment  of  centralized  services  in 
Federal  buildings  occupied  by  a  number 
of  executive  agencies.  The  changes 
contained  in  this  proposal  describe 
GSA's  responsibility  to  provide  printing 
and  photocopying  services  in  multi- 
occupant  Federal  buildings  or 
complexes. 

date:  Comments  are  due  Januffiy  30, 
1990. 

ADDRESS:  Comments  should  be 
submitted  to  the  General  Services 
Administration,  CAR,  Washington,  DC 
20405. 
FOR  FURTHER  INFORMATiON  CONTACT 

Mr.  Johnny  Young,  Reproduction 
Services  Division  Director  (202-506- 
1961). 

SUPPLEMENTARY  INF0RMAT10R  GSA  has 

determined  that  this  is  not  a  major  rule 
for  the  purpose  of  Executive  Order  12291 
of  February  17, 1981,  because  it  is  not 
likely  to  result  in  aa  annual  effect  oatha 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  efiects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  infonnatioji  concerning  the 
need  for,  and  consequences  of,  this  rule: 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 


chosen,  the  alternative  approach 
involving  the  least  aetcostto  society. 

List  of  Subjecte  ia41  CFR  Part  101-S 

Government  property  management. 

PART  lei-S-CAMEMOEDS 

1.  The  authority  citation  for  part TOt-5 
continues  to  read  as  follows: 

Authority:  Sec  205(c),  63  Stat  380;  40  UAC 
486(0). 

2.  The  title  (d  part  101-5  is  revised  to 
read  as  follows: 

PART  101-5— CENTRALIZED 
SERVICES  IN  FEDERAL  BUILDINGS 
AND  COMPLEXES 

3.  Section  101-6.000  ia  revised  to  read 
as  follows: 

9 101-5.000    Scop*  of  part 

This  part  prescribes  the  methods  hif 
which  the  General  Services 
Administration  provides  for 
establishment  of  centralized  services  in 
Federal  buildings  or  complexes  ocoipied 
by  a  number  of  executive  agencies. 

Subpart  t01-6»1— General 

4.  Section  101-6.101  is  revised  to  teed 
as  follows: 


1 101-5.101 

The  regulations  in  this  part  apply  to 
all  executive  agencies  which  occupy 
space  in  or  are  prospective  occupants  of 
multi-occupant  Federal  buildings 
located  in  the  United  States.  In 
appropriate  cinnunstances.  the 
centralized  services  provided  pursuant 
to  this  part  are  extended  to  agencies 
occupying  other  Federal  buildings  in  the 
same  geographical  area.  For  purposes  of 
this  part,  reference  to  Federal  buildings 
may  be  deemed  to  include,  when 
appropriate,  leased  buildings  or  specific 
leased  space  in  a  commercial  building 
under  the  control  of  GSA. 

5.  Section  101-5.102  is  revised  to  read 
as  follows: 

9101-&102    Dafinhtona. 

(a)  Centralized  services  means  those 
central  supporting  ami  administrative 
services  and  facilities  provided  to 
occupying  agencies  in  Federal  buildings 
or  nearby  locations  in  lieu  of  each 
agency  providing  the  same  services  or 
facilities  for  its  own  use.  This  includes 
those  common  administrative  services 
provided  by  a  Cooperative 
Administrative  Support  Unit  (CASU).  It 
does  not  include  such  common  buildings 
features  as  cafeterias,  blind  stands, 
loading  platforms,  auditoriums, 
incinerators,  or  similar  facilities. 
Excluded  are  interagency  fleet 
management  centers  established 
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pursuant  to  Pabhe  Law  700. 83rd 
Congress  and  coveted  by  part  101-39  of 
this  chapter. 

(b)  Occupying  agency  means  any 
Federal  agency  assigned  space  in  • 
building  or  complex  for  which  GSA  kaa 
oversight  oi  or  reqxnnibikty  faa  iK 
functions  of  operation  and  maintenaMC* 
in  addition  to  space  asaignment. 

(c)  Cooperative  Administrative 
Support  Unit  (CASUJ  means  an 
organized  mechanism  for  providing 
administrative  services  for  agencie*  bi 
multi-tenant  federally  occupied 
buildings. 

6.  Section  lOT-5.104-1  is  revised  to 
read  as  follows: 

S  101-6.104-1    G*n*raL 

GSA  is  currently  providing  various 
centralized  services  to  Federal  agencies 
in  such  fields  as  office  and  storage 
space,  supphes  and  materials, 
commuaicationai  records  managaraent; 
transportation  services,  and  printing  and 
repro^aphics.  Other  centralized 
CASU's  may  be  providing  supporting 
services  or  activities  such  as  health 
units,  use  of  training  devices  and 
facilities,  pistol  ranges,  and  central 
facilities  for  receipt  and  dispatch  of 
mail.  Consolidation  and  sharing  is 
frequently  feasible  with  resulting 
economies  in  personnel,  equipment  and 
space.  Opportunities  to  effect  economies 
through  planned  consolidation  of  such 
services  occur  particularly  during  the 
design  stage  of  the  construction  of  new 
Federal  buildings,  or  t^e  renovationa  to 
existing  buildings.  Opportunities  may 
also  occur  as  a  result  of  needs 
assessments  jointly  conducted  by  local 
agencies. 

7.  Section  101-5.104-2  is  amended  to 
revise  paragraph  (b)  as  follows: 

{101-5.104-2    Basis  tor  detannMM 
eccimntc  f*a«lbMtty. 


(b)  In  the  absence  of  standso^  data  on 
which  a  determination  of  economic 
feasibility  can  be  based,  or  where  such 
data  must  be  supplemented  by 
additional  factual  informatioa  a  formal 
feasibility  study  will  be  made  by  GSA  or 
a  CASU  workgroup  prior  to  a  final 
determination  to  proceed  with  the 
furnishing  of  a  centralized  service. 
Generally,  a  formal  feasibility  study  will 
be  made  only  if  provision  of  the 
proposed  centralized  service  would 
involve  the  pooling  of  staff,  equipment, 
and  space  which  occupying  agencies 
otherwise  would  be  required  to  use  in 
providing  the  service  for  themselves. 
Examples  of  centralized  services  which 
may  require  formal  studies  iiuilude 
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printing  and  duplicating  plants  and 
similar  facilities. 

8.  Section  101-5.104-3  is  amended  to 
revise  paragraph  (a)  as  follows: 

{101-5.104-3    Data  requirements  for 
feasibUHy  studlee. 

(a)  The  data  requirements  for 
feasibility  studies  may  vary  from 
program  to  program,  but  shall  be 
standard  within  any  single  program. 
Such  data  shall  disclose  the  costs 
resulting  from  provisions  of  the  service 
on  a  centralized  basis  as  compared  to 
the  same  service  provided  separately  by 
each  occupying  agency,  including  the 
costs  of  personnel  assigned  to  provide 
the  service,  comparative  space  needs, 
equipment  use,  and  any  other  pertinent 

factors. 

*  •       •       •        • 

9.  Section  101-5.105  is  amended  by 
revising  paragraph  [a)  to  read  as 
follows: 

S101-S.105   OperatkM)  of  the  centralized 
facility. 

(a)  GSA  will  continually  appraise  the 
operation  of  centralized  facilities  to 
insure  their  continued  justification  in 
terms  of  economy  and  efficiency. 
Centralized  services  provided  pursuant 
to  the  regulation  may  be  discontinued  or 
curtailed  if  no  actual  savings  or 
operating  improvements  are  realized 
after  a  minimum  operating  period  of  one 
year.  Occupying  agencies  will  be 
consulted  regarding  the  timing  of 
curtailment  or  discontinuance  of  any 
centralized  services  and  the  heads  of 
such  agencies  notified  at  least  120  days 
in  advance  of  each  action. 

•  •        *        *        • 

10.  Section  101-5.106  is  amended  by 
revising  paragraph  (a)  and  paragraph  (b) 
to  read  as  follows: 


S  101-5.106    Agency  conwnltte 

(a)  Establishment  An  occupying 
agency  committee  will  be  established  by 
GSA  if  one  does  not  exist,  to  assist  it  or 
such  other  agency  as  may  be 
responsible,  in  the  cooperative  use  of 
the  centralized  services,  as  defined  in 

S  101-5.102(a),  provided  in  a  Federal 
building.  Generally,  such  a  committee 
will  be  established  when  the  problems 
of  administration  and  coordination 
necessitate  a  formal  method  of 
consultation  and  discussion  among 
occupying  agencies. 

[b]  Membership.  Each  occupying 
agency  of  a  Federal  building  is  entitled 
to  membership  on  an  agency  committee. 
The  chairperson  of  each  such  conunittee 
shall  be  a  GSA  employee  designated  by 
the  appropriate  GSA  Regional 
Administrator,  except  when  another 
agency  had  been  designated  to 


administer  the  centralized  service.  In 
this  instance,  the  chairperson  shall  be 
an  employee  of  such  other  agency  as 
designated  by  competent  authority 
within  that  agency. 
***** 

11.  The  title  of  subpart  101-5.2  is 
revised  to  read  as  foUows: 

Subpart  101-5^— Centralized  Held 
Reproduction  Servlcea 

12.  The  Table  of  Contents  for  subpart 
101-5.2  is  amended  by  revising  three 
entries  to  read  as  follows: 

***** 

101-5.202    Types  of  centralized  field 

reproduction  services. 
101-5.203    Economic  feasibility  of 

centralized  field  reproduction  services 
101-5.205-3    Action  prior  to  operation  of 

facilities 
***** 

13.  Section  101-5.200  is  revised  to  read 
as  follows: 

S101-S.200   Scope  of  sui>parL 

This  subpart  states  general  guidelines 
and  procedures  for  the  establishment 
and  operation  of  centralized  field 
printing,  duplicating,  and  photocopying 
services  on  a  reimbursable  basis.  These 
services  may  be  provided  in 
multioccupant  leased  and/or 
government  owned  buildings. 

14.  Section  101-5.202  is  amended  by 
revising  the  title  and  paragraph  (a)  to 
read  as  follows: 

ilOI-S.202    Typea  of  centralized  fleM 
reproduction  lervlcee. 

(a)  Services  will  include  offset 
reproduction,  electronic  publishiii^ 
photocopying,  distribution,  bindery 
services,  and  other  closely  related 
services  as  requested  or  required. 
•       •       •       •        • 

15.  The  title  of  1 101-6.203  is  revised 
to  read  as  follows: 

tlOI-S.203    Economic  feeslblllty  of 
oenlnrilsed  fleW  reproduction  services, 

16.  Section  101-5.203-1  is  revised  to 
read  as  foUows: 

f101-«.203-1    SctiedulngoffeeelMmy 


(a)  Based  on  the  available  data  on  the 
proposed  size,  location,  number  of 
agencies  scheduled  for  occupancy,  and 
other  factors  pertinent  to  a  proposed 
new  or  acquired  Federal  building,  GSA 
will  determine  whether  to  provide  for  a 
centralized  field  reproduction  facility  in 
the  space  directive  covering  the  new 
building.  A  feasibility  study  thereafter 
will  be  scheduled  and  coordinated  with 
the  Federal  building  program  of  the 
Public  Building  Service,  GSA.  to  occur 


during  the  period  following  development 
of  the  prospectus  and  before 
development  of  final  working  drawings 
for  the  space  directive.  The  final 
decision  to  provide  centralized  field 
reproduction  services  in  a  new  or 
acquired  Federal  building  will  be  subject 
to  subsequent  determination  by  the  GSA 
Administrator  based  upon  the  formal 
feasibility  study. 

(b)  FeasibiUty  studies  will  be  initiated 
by  GSA  in  existing  Federal  buildings. 
Such  studies  will  be  conducted  in 
accordance  with  the  rules  prescribed  in 
S  101-5.203. 

17.  Section  101-5.203-2  is  revised  to 
read  as  follows: 

{101-5.203-2    Notification  of  fea8it>nity 
studiee. 

The  Administrator,  GSA,  or  his 
authorized  designee,  will  give  at  least  30 
days  notice  to  the  head  of  each 
executive  agency  that  would  be  served 
by  a  proposed  centralized  field 
reproduction  facility  in  accordance  with 
i  101-5.104-4,  and  will  request  the 
designation  of  agency  representatives, 
as  provided  in  S  101-5.104-5. 

la  Section  101-5.203-5  is  revised  to 
read  as  follows: 

{ 101-5.209-S    liniform  space  allowances. 

The  space  requirements  for  printing, 
duplicating,  photocopying,  and  related 
equipment  under  individual  agency  use 
as  compared  with  use  in  a  centralized 
facility  will  be  based  upon  uniform 
space  allowances  applied  equally  under 
both  conditions. 

19.  Section  101-5.203-6  is  amended  by 
revising  paragraph  (a),  paragraph  (c) 
and  paragraph  (d)  to  read  as  follows: 

9  101-S.203-4    Pooling  of  eaulDmsnt  and 


(a)  In  establishing  centralized 
reproduction  facilities  in  Federal 
buildings  or  complexes,  GSA's  regional 
office  will  make  arrangements  with 
participating  agencies  for  the  transfer  of 
dupUcating  and  related  equipment  for 
the  centralized  plant.  Equipment  for 
which  there  is  no  foreseeable  need  In 
the  centralized  plant  will  not  be 
transferred  to  the  plant  but  will  be 
disposed  of  or  transferred  by  the  owning 
agency  out  of  the  centralized  plant. 
Copy  processing  machines,  as  provided 
in  paragraph  (b)  of  this  section,  as  well 
as  reproduction,  addressing,  and 
automatic-copy  processing  equipment 
used  in  bona  fide  systems  applications 
may  be  retained  by  mutual  agreement 
with  using  agencies. 
***** 

(c)  Personnel  devoting  over  50  percent 
of  time  to  the  duplicating  activities  of 


II 
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the  affected  agency  will  be  identified  for 
transfer  to  the  ofMrating  agency  i^kbi 
establishment  of  a  centralized  plant,  in 
accordance  with  the  Office  of  Personnel 
Management  regulations  relating  to  the 
transfer  of  functions.  Agencies  will 
transfer  personnel  ceiling  to  the 
operating  agency  for  employees  so 
transferred.  In  the  event  of  later 
disestablishment  of  the  centralized 
facility  of  substantial  cediiction  in 
operations  thereof,  persoimel  ceiling  will 
be  returned  to  the  agencies  from  which 
originally  received. 

(d)  GSA  will  not  make  available  to 
occupant  agencies  space  for  duplicating 
equipment,  or  provide  other  support 
services  for  swch  equipment  in  Federal 
buildings  where  use  of  such  equipment 
would  duplicate  the  services  provided 
by  the  centralized  plant  unless  sufficient 
justification  is  provided  for  the  approval 
of  the  GSA  regional  printing  and 
distribution  activity  with  a  Standard 
Form  81,  Request  for  Space. 

20.  Section  101-5.203-7  is  revised  to 
read  as  follows: 

S101-&203-7    Determination  of  feaaUtility. 

The  Administrator  of  General 
Services  will  determine  the  economic 
feasibility  of  each  proposed  centralized 
field  reproduction  facility  in  accordance 
with  S  101-5.104-7.  The  Director  of  the 
Office  of  Kfanagement  and  Budget  and 
the  head  of  each  affected  agency  will  be 
advised  of  the  Administrator's 
determination  to  establish  a  centralized 
faciUty. 

21.  The  title  of  S  101-5.204  is  revised 
to  read  as  follows: 

S  1(rf-S.204   Operation  of  ecntraltzed  field 

reprodudtan  taantie* 

22.  Section  101-5.204-1  is  revised  to 
read  as  follows: 

S101-&.204-t    Continuity  Of  servtc*. 

Each  new  centrahzed  field 
reproduction  facility  will  be  established 
in  sufficient  time  to  assure  occupants 
moving  into  the  building  that  there  will 
be  no  interruption  of  di^licating  service 
in  support  of  their  program  activities. 

23.  Section  101-5.204-2  is  reviwd  to 
read  as  followst 

1 101-8.204-2    A.n.K>uncKment  of 
centralized  services. 

The  appropriate  GSA  regional  office 
will  armounce  the  availability  of  a 
centrahzed  field  reproduction  facility 
approximately  90  days  in  advance  of  its 
activatian,  iaduding: 

(a)  TWdeie  sendos  will  be  awailaMe; 

(b)  Thm  setvtces  wiiidi  wai  be 
fuTBkbsA^iadeding  technical  assistance 
on  reproduction  prablems; 

(c)  A  ctffrent  price  schedole; 


(d)  Procedures  for  obtaining  service;: 
and 

(e)  Billing  procedures^ 

24.  Section  101-6.204-3  is  revised  to 
read  as  follows: 


9101-8,204-3    Appraisaiof( 

(a)  The  appropriate  GSA  regiondi- 
office  will  appraise  continually  the 
operation  of  each  centralized  field 
reproduction  facility.  Proposals  to 
expand,  modify,  or  discontinue  a 
centralized  activity  shall  be  made  to  the 
Director,  Reproduction  Services 
Division,  in  the  Central  Office  and  must 
be  supported  by  all  pertinent 
information. 

(b]  The  Administrator  of  General 
Services  will  give  a  minimum  of  120 
days  notice  to  the  heads  of  agencies 
concerned  before  any  action  to  curtail  or 
discontinue  centrahzed  services  it 
taken. 

25.  Section  101-5.205-1  is  revised  to 
read  as  follows: 

9101-5.20S-1    General. 

The  Administrator  <d  General 
Services,  in  accordance  with  S 101- 
5.105(b),  may  designate  an  agency  other 
than  GSA  to  operate  a  centralized  field 
reproduction  fkcility.  Such  designation 
will  be  made  only  by  mutual  agreement 
with  the  agency  hea^l  concerned. 

26.  Section  101-5.206-2  is  revised  to 
read  as  follows: 

9101-&208-2    Prerequisites  to  designation 
of  other  agencies. 

The  following  conditions  are  to  be  met 
by  an  agency  designated  by  GSA  to 
operate  a  centralized  field  reproduction 
facility: 

(a)  Generally,  prices  charged  to 
Government  agencies  using  the 
centralized  field  facility  should  be  no 
higher  than  those  specified  on  the 
currentiy  effective  nationwide  uniform 
General  Services  Administration 
Reproduction  Services  Price  Schedule. 
In  special  circumstances,  deviations 
from  the  Price  Schedule  may  be 
developed  jointiy  by  GSA  and  the 
designated  agency. 

(b)  The  designated  agency  shall 
accept  responsibility  for  implementing 
the  determination  of  the  Adtajinistrator 
of  General  Services  to  establish  a 
centrahzed  reproduction  facility,  issued 
in  accordance  with  t|.lttt'4J08-7  and 
101-5.203-7.  includiqf  tbeprosisions  for 
transfer  of  excess  equipment  and  other 
procedures  and  conditions  specified  in 
that  determination.  Necessary 
deviations  teas  the  ihilimiiiatinn  may 
be  deveieped|qts%tyCgift  and  the 
designated  agency. 

27.  Section  101-5.205-3  is  amended  by 
revising  the  title,  the  tnttoducUMy 


paragraph,  pai«papb(a)  aid  para^^ 
(c)  to  read  ss  followsc 

S101-5.a05-a    Actions  prior  to  operattoo 
of  fadlltiea. 

The  following  actions  are  to  be  taken 
by  an  agency  designated  by  GSA  to 
operate  a  centralized  field  reproduction 
facility  friar  to  operatiiHis  of  such  a 
facility: 

(a)  The  designated  agency  shall  aeeist 
the  appropriate  GSA  regional  office  in 
the  determination  of  firm  space  needa. 
including  any  special  requirements. 
Space  needs  will  be  furnished  by  the 
GSA  regional  Administrative  Services 
Division,  Printing  and  Distribution 
Branch,  before  forwarding  it  to  the 
PubUc  Buildings  Service.  GSA,  for 
preparation  of  final  working  drawings  in 
the  Federal  building  where  the  plfiat  is 
to  be  located. 
*        *        •        •       • 

(c)  After  coordination  with  the 
designated  operating  agency  to  obtain 
its  current  price  schedule,  procedures 
for  obtaining  service,  and  billing 
procedures,  GSA  will  announce  the 
availability  of  the  centralized  field 
reproduction  facility  in  the  manner 
prescribed  in  i  101-5.204-2. 

2a  Section  101-5.204-5  is  revised  to 
read  as  follows: 

S  101-5.205-4    Facility  Inspections  end 
customer  evsluaOons. 

Periodic  faciUty  inspections  and 
customer  evaluations  will  be  performed 
jointly  by  GSA  and  the  designated 
agency  in  order  to  appraise  the 
continuing  effectiveness  of  the 
centralized  faciUty. 

Dated:  November  24. 1988. 
Carlene  Bawden, 

Associate  Administrator  for  Adminisiratioa. 
[FR  Doc.  89-28194  Filed  11-30-88;  8:45  ami 
siLLwa  coos  ms-st-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Doctiet  No,  Se-SM,  RM-«074»^RIfr- 
7014] 

Radio  Broadcasting  Sendees; 
Golconda  and  Murpl<yst>oro,  tU  and 
Lutesvlile,  MO 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule.     


suMMMunr:  This  documait  psqnests 
comments  on  two  separately  filed 
petitions  for  role  mailing.  The  first 
petition  was  filed  on  behalf  of  C  R 
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Broadcasting.  Inc.  ("C  R"),  licensee  of 
Station  WTAO(FM).  Murphysboro. 
Illinois,  seeking  the  substitution  of 
Channel  288B1  for  Channel  285A  at 
Murphysboro.  and  modirication  of  the 
license  for  Station  WTAO  to  specify  the 
higher  class  channel.  The  proposal  to 
upgrade  at  Murphysboro  will  require  the 
substitution  of  Channel  232A  for  vacant 
but  applied  for  Channel  286A  at 
Golconda,  and  substitution  of  Channel 
281A  for  vacant  and  unapplied  for 
Channel  286A  at  Lutesville,  Missouri. 
The  second  petition  was  filed  by 
Wilham  L  Moir  ("Moir").  seeking  the 
substitution  of  Channel  232A  for 
Channel  286A  at  Golconda,  Illinois.  The 
coordinates  for  Channel  286B1  at 
Murphysboro,  Illinois,  are  North 
Latitude  37-40-35  and  West  Longitude 
89-16-32.  The  coordinates  for  Channel 
232A  at  Golconda,  Illinois,  are  North 
Latitude  37-23-32  and  West  Longitude 
88-29-21.  The  coordinates  for  Channel 
281A  at  Lutesville,  Missouri,  are  North 
Latitude  37-19-00  and  West  Longitude 
89-57-30. 

DATES:  Comments  must  be  filed  on  or 
before  January  16, 1990,  and  reply 
conmients  on  or  before  Janaury  31, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  William  L  Moir, 
11920  Gay  Glen.  St.  Louis.  MO  63043; 
Mamie  K.  Sarver.  Reed.  Smith,  Shaw  & 
McClay.  1200 18th  Street  NW.. 
Waslhington,  DC  20036  (Counsel  for  C  R 
Broadcasting,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ].  Walls.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-526.  adopted  November  8, 1989.  and 
released  November  22, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicationa  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-28119  Filed  11-30-89;  8:45  am) 

rilUJNO  CODE  671(M)1-M 

47  CFR  Part  73 

IMM  Docket  No.  8»-519.  RM-6856] 

Radio  Broadcasting  Services;  West 
Rutland,  VT 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Brian  Dodge, 
permittee  of  Station  WVNH(FM), 
Channel  298A.  West  Rutland.  Vermont, 
proposing  the  substitution  of  Channel 
298C3  for  Channel  298A  at  West 
Rutland,  and  the  modiHcation  of  his 
station's  construction  permit 
accordingly.  A  site  restriction  of  14.6 
kilometers  (9  miles)  northeast  of  the  city 
is  required.  The  coordinates  are  43-39- 
40  and  72-53-25.  Concurrence  of  the 
Canadian  government  is  also  required 
for  the  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  January  16, 1990,  and  reply 
comments  on  or  before  January  31, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Brian  Dodge,  P.O. 
Box  105FM,  Hinsdale,  NH  03451 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-519,  adopted  October  31, 1989,  and 
released  November  22. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 


copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjecte  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doa  89-28117  Filed  11-30-89;  8:45  am] 

MLUNO  COOC  (Tia-OI-H 


47  CFR  Part  73 

[MM  Docket  Na  89-518.  RM^9S4] 

Radio  Broadcasting  Services;  Rutland, 
VT 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Edward  G. 
and  Carol  K.  Pickett,  proposing  the 
substitution  of  Channel  233C3  for 
Channel  233A  at  Rutland,  Vermont,  and 
the  modification  of  the  license  for 
Station  WKLZ  (FM)  at  Rutland  to 
specify  operation  on  the  higher  powered 
channel.  A  site  restriction  of  19.8 
kilometers  (12.3  miles)  north  of  the  city 
is  required,  at  coordinates  43-47-09  and 
72-59-29.  Since  the  location  of  the 
community  is  within  320  kilometers  of 
the  U.S. -Canadian  border,  the  proposal 
requires  concurrence  of  the  Canadian 
government. 

DATES:  Comments  must  be  filed  on  or 
before  January  16, 1990,  and  reply 
comments  on  or  before  January  31, 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  James  G. 
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Bethard,  P.O.  Drawer  C,  Coushatta, 

Louisiana  71019  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings.  (202)  634-6530. 
SUPPtfMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-518.  adopted  October  31, 1989.  and 
released  November  22. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  bi  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  8»-28118  Filed  11-30-89;  8:45  am] 

BILLINO  COOE  <712-01-« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  a»-23.  No.  1] 
RIN  2127-AC-S1 

Faderal  Motor  VsMcl*  Safety 
Standards;  Air  Brake  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Federal  Motor  Vehicle  Safety 
Standard  No.  121.  Air  Brake  Systems, 
specifies  braking  requirements  for 
trucks,  buses  and  trailers  equipped  with 
air  brake  systems.  Some  trucks  and 


trailers  otherwise  covered  by  the 
standard  are  excluded  from  all  or 
portions  of  the  standard  because  their 
attributes,  typically  those  relating  to 
configuration  speed  or  weight,  result  in 
restricted  highway  operation,  or  sharply 
increased  compliance  costs. 

In  response  to  a  petition  from  the 
Truck  Trailer  Manufacturers 
Association  (TTMA),  NHTSA  is  today 
proposing  to  amend  Standard  121  to 
require  extendable  and  drop  frame 
container  chassis  trailers  to  comply  with 
all  requirements  of  Standard  121.  The 
existing  Standard  excludes  extendable 
and  drop  frame  container  chassis 
trailers  from  certain  actuation  timing, 
emergency  and  parking  brake 
requirements  othervtrise  applicable  to 
trailers.  Under  the  proposal,  extendable 
and  drop  frame  container  chassis 
trailers  would  no  longer  be  excluded 
from  the  requirements  of  FMVSS  No.  121 
S5.3,  S5.6,  and  S5.8.  This  notice  invites 
public  comment  on  the  proposed 
approach. 

DATES:  Comments  must  be  received  on 
or  before  January  30, 1990.  This  proposal 
would  become  effective  one  year  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Adminisfration,  400 
Seventh  St.,  SW.,  Washington,  DC, 
20590.  The  docket  is  open  on  weekdays 
from  8  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Carter,  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  St..  SW..  Washington.  DC  20590 
(202)  366-5274. 

SUPPLEMENTARY  INFORMATION:  Standard 
No.  121,  Air  Brake  Systems,  specifies 
requirements  and  test  procedures  for 
trucks,  buses  and  trailers  equipped  with 
air  brakes.  The  requirements  for  trailers 
include  provisions  governing  service 
brake  reservoirs  (55.2.1.2),  brake 
actuation  time  (S5.3.3),  brake  release 
time  (S5.3.4),  parking  br£ike  performance 
(S5.6)  and  emergency  brake 
performance  (S5.8). 

Since  1974,  an  exclusion  has  been 
provided  from  these  requirements  for  a 
category  of  trailers  known  as  "heavy 
hauler  trailers."  These  trailers  are 
defiiied  in  S4  as  trailers  with  one  or 
more  of  the  following  characteristics: 
brake  lines  designed  to  adapt  to 
separation  or  extension  of  the  frame,  or 
a  body  consisting  only  of  a  platform 
whose  primary  cargo-carrying  surface  is 
not  more  than  40  inches  above  the 
ground  (unloaded),  except  that  it  may 


include  sides  designed  to  be  easily 
removable  and  a  permanent  front  end 
structure.  The  intent  of  this  exclusion  is 
to  accommodate  the  specialized  use  of 
trailers  designed  to  haul  very  heavy 
loads  such  as  heavy  industrial 
equipment,  construction  equipment,  and 
other  items  that  often  require  the 
vehicles  to  be  used  off-road  at 
construction  sites.  This  off-road  use  was 
a  principal  reason  why  the  added 
braking  requirements  were  viewed  as 
impractical  for  heavy  hauler  trailers  at 
the  time  Standard  121  was  promulgated. 
Additionally,  heavy  hauler  trailers  are 
not  often  driven  at  high  speeds  for  long 
periods  of  time.  These  types  of  trailers 
usually  have  beds  as  low  to  the  ground 
as  possible  in  order  to  facilitate  loading 
and  unloading,  as  well  as  to  increase 
stability.  They  use  special  axles  and 
suspensions  with  smaller  diameter 
wheels  and  tires  in  order  to  achieve  as 
low  a  cargo  deck  height  as  possible. 

The  lack  of  space  for  larger  dual 
chamber  spring  brakes  used  for  parking 
brakes  on  other  types  of  trailers,  along 
with  the  need  for  quick  release  valves  in 
remote  locations  to  meet  actuation 
timing  requirements,  and  the  complex 
routing  of  air  lines  would  have  made 
compliance  with  Standard  121  extremely 
difficult  for  manufacturers  of  true  heavy 
hauler  trailers.  It  is  for  these  reasons 
that  heavy  haulers  have  been  excluded 
from  certain  requirements  of  Standard 
121  since  1974.  See  39  FR  28161  (August 
5. 1974). 

When  the  exclusion  for  heavy  trailers 
was  promulgated,  there  were  few 
trailers  with  any  of  the  features  listed  in 
the  definition  of  heavy  hauler  trailer 
which  were  not,  in  fact,  designed  to 
carry  very  heavy  loads.  However,  in 
recent  years  increasing  numbers  of 
container  chassis  trailers  have  been 
built  with  extendable  or  separable 
features,  or  with  drop  frame 
construction,  but  which  share  very  little 
in  the  limiting  features  of  heavy  hauler 
trailers;  i.e.  severely  restricted  space 
around  the  axles.  Furthermore,  these 
trailers  are  intended  to  carry  lighter 
loads  and  to  operate  in  more 
conventional  commercial  service  at 
highway  speeds.  The  sales  and  use  of 
these  trailers  are  increasing 
dramatically.  Petitioner  TTMA  stated 
that  there  were  32.284  of  these  trailers 
manufactured  in  1988.  a  40  percent 
increase  from  the  23.000  units 
manufactured  in  1987.  Because, 
technically,  they  fall  under  the 
outmoded  definition  of  heavy  hauler 
trailer,  the  current  language  of  the 
Standard  can  be  used  to  claim  an 
exclusion  for  these  new  types  of  trailers 
from  the  requirements  of  S5.3,  S5.8  and 


49782 


Federal  Register  /  Vol.  54,  No.  230  /  Friday,  December  1.  1989  /  Proposed  Rules 


S5.8,  even  though  there  does  not  appear 
to  be  a  legitimate  need  to  do  so. 
Today's  proposal  would  revise 
Standard  No.  121  by  adding  definitions 
of  "container  chassis  trailer"  and 
"intermodal  shipping  container,"  and 
revising  the  definition  of  "heavy  hauler 
trailer"  to  exclude  container  chassis 
trailers.  The  effect  of  the  proposal  would 
be  to  require  extendable  and  drop  frame 
container  chassis  trailers  to  comply  with 
those  requirements  of  the  Standard  from 
which  true  heavy  hauler  trailers  are 
exempt,  in  addition  to  the  requirements 
already  imposed  upon  all  trailers  by 
Standard  121. 

i  .eavy  haulers  are  currently  exempted 
from  the  service  brake  reservoir 
requirements  of  section  S5.2.1.2  because 
these  low-bed  trailers  typically  lack  the 
space  for  larger  air  reservoirs  due  to 
their  low  road  clearance.  In  addition, 
some  heavy  hauler  trailers  have  many 
wheels  spaced  close  together,  further 
restricting  the  space  available  for 
reservoirs.  Container  chassis  trailers  do 
not  have  these  features,  and  would 
therefore  not  be  exempted  from  section 
S5.2.t.2  under  the  proposal. 

Heavy  haulers  are  currently  exempted 
from  the  actuation  and  release  timing 
requirements  of  section  S5.3.3  and  3.4 
because  compliance  is  very  difficult  for 
some  extremely  long  extendable  trailers 
due  to  their  long  coiled  air  lines,  and,  in 
certain  cases,  many  axles  and  wheels 
requiring  extensive  brake  line  plumbing. 
Container  chassis  trailers  do  not  have 
these  features,  and  would  not  be 
exempted  from  these  requirements 
under  the  proposal. 

The  proposal  would  also  delete  the 
exemption  from  dynamometer  testing 
for  heavy  hauler  trailers  manufactured 
before  July  1, 1979,  contained  at  S5.4.  A 
vehicle  manufactured  under  the 
exemption  would  now  be  exempt  from 
recall  and  remedy  under  the  8  year 
statute  of  limitations  in  section  154(a](4] 
of  the  National  Traffic  and  Motor 
Vehicle  Saftey  Act  (15  U.S.C  1414(a)(4)), 
so  that  the  specific  exemption  in  S5.4  is 
no  longer  necessary. 

Under  the  current  rrile,  heavy  haulers 
are  provided  an  alternative  to 
compliance  with  S5.6  (Parking  Brake 
Systems)  and  S5.8  (Emergency  Braking 
Capability).  At  the  manufacturer's 
option,  they  may  comply  instead  with 
the  Federal  Highway  Administration's 
requiremenU  found  at  49  CFR  |  393.43. 
This  alternative  was  provided  due  to 
space  considerations  on  some  low-bed 
and  multi-axle  trailers,  where  there  is 
not  enough  space  to  fit  spring  brakes  on 
the  axles.  The  proposal  would  revise 
these  provisions  to  deny  this  option  to 
manufacturers  of  container  chassis 
trailers. 


According  to  a  recent  survey  by  the 
petitioner,  many  (90%)  container  chassis 
trailers  are  being  manufactured  to  meet 
all  the  requirements  of  Standard  121, 
despite  the  availability  of  the  exclusion, 
but  some  (10%)  are  not  NHTSA  has 
considered  the  impact  the  proposed 
changes  would  have  on  those 
manufacturers  of  container  chassis  that 
are  not  now  meeting  all  the 
requirements  of  Standard  121.  Several     - 
changes  would  be  necessary. 
Manufacturers  would  have  to  add  a 
sufficient  number  of  spring  brake 
chambers  or  other  mechanical  parking 
brake  devices  to  meet  static  retardation 
force  and  grade  holding  requirements.  In 
some  cases,  manufacturers  would  have 
to  increase  the  size  of  the  air  tanks,  or 
add  an  additional  tank  to  meet  the 
brake  reservoir  requirements.  In 
addition,  some  changes  to  brake 
plumbing  and  valving  could  be  needed 
to  meet  the  new  requirements. 

NHTSA  has  also  examined  the  cost  to 
manufacturers  of  complying  with  the 
proposed  revisions.  Spring  brakes  could 
be  expected  to  cost  $50  additional  per 
axle.  NHTSA  believes  some  two  axle 
trailers  could  meet  the  parking  brake 
requirements  with  spring  brakes  on  only 
one  axle.  Spring  bakes  would  reduce  the 
likelihood  of  a  roUaway  accident  if  the 
trailer  were  parked  for  cm  extended 
period  of  time. 

Larger  air  reservoirs  are  estimated  to 
cost  approximately  $25  additional  per 
vehicle.  Their  use  would  decrease  the 
possibility  of  an  accident  resulting  from 
insufficient  air  supply  with  repeated 
brake  applications.  With  an  additional 
$50  to  cover  items  such  as  anti- 
compounding  valves  and  miscellaneous 
air  hose  and  plumbing  fittings,  NHTSA 
expects  that  the  average  cost  to  a 
manufacturer  who  needed  to  add  the 
maximum  amount  of  equipment  to  bring 
a  noncomplying  trailer  into  compliance 
would  be  about  $100.  These  increased 
costs  are  not  significant.  NHTSA  also 
does  not  beUeve  the  additional  weight 
resulting  from  compliance  with  the 
proposed  requirements  (approximately 
25  pounds)  is  significant. 

"The  agency  believes  that  it  is 
important  to  extend  the  remaining 
requirements  of  Standard  121  to 
containr  chassis  trailers  because  of  the 
increasing  numbers  of  these  vehicles  on 
public  roads,  and  the  differences  in 
construction  and  use  that  separate  them 
from  the  traditional  heavy  hauler  tailer. 
The  Container  chassis  trailer  is  likely  to 
become  increasingly  common  in  the 
future  as  containerized  transport 
becomes  more  prevalent  in  the  U.S.  and 
throughout  the  world,  and  should  be 
subject  to  the  braking  requirements 


applicable  to  other  over-the-road 
trailers. 

NHTS  believes  that  the  one  year  lead 
time  form  the  date  of  publication  of  the 
final  rule  should  be  adequate  for 
manufacturers  to  achieve  compliance 
with  the  revised  standard. 

The  agency  has  considered  the  costs 
and  other  impacts  of  this  proposal  and 
determined  that  the  proposal  is  neither 
major  within  the  meaning  of  Executive 
Order  12291  nor  significant  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  procedures. 
This  proposal  would  have  little  effect  on 
the  cost  or  design  of  the  vehicles  to 
which  it  might  become  applicable.  Since 
the  effects  of  the  proposal,  if  adopted  as 
a  final  rule  would  be  minimal,  a  full 
regulatory  evaluation  has  not  been 
prepared. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities,  and  has  determined  that  it 
would  not  have  a  significant  impact  on  a 
substantial  number  of  them.  Most 
extendable  and  drop  frame  container 
chassis  trailers  (reportedly  about  90 
percent)  are  already  being  ordered  and 
built  without  the  use  of  any  exemption 
from  the  Standard.  As  mentioned  above, 
the  estimated  cost  of  any  additional 
equipment  to  those  now  using  the 
exemption  would  be  about  $125,  which 
is  insignificant  when  compared  to  the 
cost  of  a  complete  trailer.  Because  space 
for  that  equipment  is  already  available, 
installation  would  not  require  additional 
significant  engineering  and  design 
changes  nor  expensive  modifications  of 
the  trailer  chassis.  Therefore,  removing 
the  exemption  should  not  be 
burdensome  on  any  manufacture,  large 
or  small.  Since  the  effects  of  this 
proposal  are  not  complex  and  would  be 
minimal  on  small  entities,  a  full 
regulatory  flexibility  analysis  has  not 
been  prepared. 

This  proposal  has  been  analyzed  in 
accordance  with  the  principles  and 
requirements  contained  in  Executive 
Order  12612,  and  the  agency  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affect  the 
human  enviroimient. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 
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Ail  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  imder  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  includiiig 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompained  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comment,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.121  be 
amended  as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401, 1403, 1407; 
delegaHon  of  authority  at  49  CFR  1.5a 

S  571.121    [Amended] 

2.  S4  of  S  571.121  would  be  amended 
by  adding  alphabetically  new 
definitions  for  "Container  chassis 
trailer"  and  "Intermodel  shipping 
container"  and  by  revising  the  definition 
for"  Heavy  hauler  trailer"  to  read  as 
follows: 

S4    Definitions. 

•        •        •        •        • 

Container  chassis  trailer  means  a 
trailer  designed  primarily  for 
transporting  one  or  more  intermodal 
shipping  containers  over  the  highway. 

Heavy  hauler  trailer  means  a  trailer 
with  one  or  more  of  the  following 
characteristics,  but  which  is  not  a 
container  chassis  trailer 


(1)  Its  brake  lines  are  designed  to 
adapt  to  separation  or  extension  of  the 
vehicle  frame;  or 

(2)  Its  body  consists  only  of  a  platform 
whose  primary  cargo-carrying  surface  is 
not  more  than  40  inches  above  the 
ground  in  an  unloaded  condition,  except 
that  it  may  include  sides  that  are 
designed  to  be  easily  removable  and  a 
permanent  "front  end  structure"  as  that 
term  is  used  in  |  393.106  of  this  title. 

Intermodal  shipping  container  means 
a  reusable,  transportable  enclosure  that 
is  especially  designed  to  facilitate  the 
efficient  and  bulk  shipping  and  transfer 
of  goods  by,  or  between  various  modes 
of  transport  such  as  highway,  rail  sea 
and  air. 

*  *        •       •       • 

3.  S5.4    Of  i  571.121  would  be  revised 
to  read  as  follows: 

S5.4    Service  brake  system- 
dynamometer  tests.  When  tested 
without  prior  road  testing,  under  the 
conditions  of  S6.2,  each  brake  assembly 
shall  meet  the  requirements  of  S5.4.1, 
S5.4.2,  and  S5.4.3  when  tested  in 
sequence  and  without  adjustments  other 
than  those  specified  in  the  standard.  For 
purposes  of  the  requirements  of  S5.4.2 
and  S5.4.3,  an  average  deceleration  rate 
is  the  change  in  velocity  divided  by  the 
deceleration  time  measured  from  the 
onset  of  deceleration. 

*  *        •        •        • 

Issued  on  November  28, 1989. 
Bairy  Febioa, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  8&-28159  Filed  11-30-89;  8:45  am| 

BtLUNQ  COOC  4t10-i»4l 


4  9  "^34 


Notices 


Federal  Ragiatar 
Vol  54.  No.  230 
Friday.  December  1.  1960 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  tfian  rules  or 
proposed  oiies  that  are  applicabte  to  the 
public.  Notices  of  hearings  and 
investigalions,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  Vnis  section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Designation  Renewal  of  ttie  Alva  (OK) 
and  Schaal  (lA)  Agencies 

agency:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 


summary:  Ibis  notice  announces  the 
designation  renewal  of  Thomas  Oiler 
dba  Alva  Grain  Inspection  Department 
(Alva)  and  Lewis  D.  Schaal  dba  D.  R. 
Schaal  Agency  (Schaal),  as  official 
agencies  responsible  for  providing 
official  services  under  the  U.S.  Grain 
Standards  Act,  as  Amended  (Act). 
EFFECTIVE  DATE:  January  1, 1990. 
ADDRESS:  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA  Room  1647  South  Building. 
P.O.  Box  96454,  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT 
James  R.  Conrad,  telephone  (202)  447- 
8525. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  Alva's 
and  Schaal's  designations  terminate  on 
December  31, 1989,  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  in  the 
July  3, 1989,  Federal  Register  (54  FR 
27907).  Applications  were  to  be 
postmarked  by  August  2. 1989.  Alva  and 
Schaal  were  the  only  applicants  for 
designation  in  their  area  and  each 
applied  for  designation  renewal  in  the 
entire  area  currently  assigned  to  that 
agency.  The  Service  annoxmced  the 
applicant  names  in  the  September  1, 


1989,  Federal  Register  (54  FR  36364)  and 
requested  comments  on  the  applicants 
for  designation.  Comments  were  to  be 
postmarked  by  October  16. 1989.  One 
favorable  comment  concerning  the 
designation  renewal  of  Alva  was 
received.  No  comments  concerning 
Schaal  were  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and  in  accordance  with  section 
7(f)(1)(B),  determined  that  Alva  and 
Schaal  are  able  to  provide  official 
services  in  the  geographic  areas  for 
which  the  Service  is  renewing  their 
designations.  Effective  January  1, 1990, 
and  terminating  December  31, 1992, 
Alva  and  Schaal  are  designated  to 
provide  official  inspection  services  in 
their  specified  geographic  areas  as 
previously  described  in  the  July  3 
Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  the  agencies  at 
the  following  telephone  numbers:  Alva 
at  (405)  327-8511  and  Schaal  at  (515) 
444-3122. 

Authority:  Pub.  L  94-582, 90  Stat.  2867,  as 
amended  (7  U.S.C  71  et  aeq.). 

Dated:  November  28, 1989. 
J.T.  Abdiier. 

Director,  Compliance  Division. 
(FR  Doc.  89-28183  Filed  11-30-89: 8:45  am] 

MLUNQ  COOC  9410-EN-M 


Request  for  Comments  on  the 
Designation  Applicants  in  the 
Geograptilc  Area  Currently  Assigned 
to  Alton  (IL),  Grand  Forks  (ND),  and 
McCrea  (lA)  Agencies 

aqency:  Federal  Grain  Inspection 

Service  (Service). 

action:  Notice. 

summary:  This  notice  requests 
comments  from  interested  parties  on  the 
apphcants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  the  Thomas  P. 
Russell  dba  Alton  Grain  Inspection 
Department  (Alton),  Robert  J.  Bohlman 
dba  Grand  Forks  Grain  Inspection 
Department  (Grand  Forks),  and  John  R. 
McCrea  dba  John  R.  McCrea  Agency 
(McCrea). 

date:  Comments  must  be  postmarked 
on  or  before  January  16. 1990. 
ADDRESS:  Comments  must  be  sumbitted 
in  writing  to  Paul  Marsden.  RM,  FGIS. 


USDA.  Room  0628  South  Building.  P.O. 
Box  96454.  Washington.  DC  20090-6454. 

Telemail  users  may  respond  to 
(PMARSDEN/FGIS/USDA)  telemaiL 

Telex  users  may  respond  as  follows: 
To:  Paul  Marsden 
TLX:  7607351.  ANS:  FGIS  UC 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue  SW..  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Marsden,  telephone  (202)  475-3428. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Ececutive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  aeas  in  the  October  4. 1989. 
Federal  Regbter  (54  FR  40901). 
Applicants  were  to  be  postmarked  by 
November  3, 1989.  Alton,  Grand  Forks, 
and  McCrea  were  the  only  applicants 
for  designation  in  those  areas,  and  each 
applied  for  the  entire  area  currently 
assigned  to  that  agency. 

This  notice  provides  interested 
persons  the  opportimity  to  present  their 
comments  concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  pubUshed  in  the 
Federal  Register,  and  the  applicant  will 
be  informed  of  the  decision  in  writing. 

Authority:  Pub.  L  94-582, 90  Stat.  2867,  as 
amended  (7  U.S.C  71  et  seq.). 

Dated:  November  28, 1989. 
J.T.  Abshier. 

Director.  Compliance  Division. 
[FR  Doc.  89-28184  Filed  11-30-89: 8:45  am] 
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riequesl  foi'  Designation  Applicants  To 
ProvKJe  Official  Services  in  the 
Geographic  Areas  Currently  Assignee 
to  ?he  Bloomington  '"'am  Inspectior 
Deoartment  <\L\  ana     ainview  Gj-aln 
Inspection  and  Meigh..  %  Service,  Inc. 
(TX)  Agencies 

agency:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

summary:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triermially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act  This  notice 
announces  that  the  designation  of  two 
agencies  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  art  Gary  R.  Weinnan  dba 
Bloomington  Grain  Inspection 
Department  (Bloomington)  and 
Plainview  Grain  Inspection  and 
Weighing  Service.  Ina  (Plainview). 
DATE:  Applications  must  be  postmarked 
on  or  before  faaaarjr  2. 1990. 
AOORE8S:  Apphcations  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454.  All  apphcations  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue  SW.,  during 
regular  business  hours. 
FOR  FURTHER  MTORMATION  CONTACT 
lames  R.  Conrad,  telephone  (202)  447- 
852S. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regtilation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7tf)(l)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  appUcation  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  apphcant  to  provide  official 
services  in  cm  assigned  geographic  area. 

Bloomington.  located  at  115  S.  Euclid 
St,  Bloomington.  IL  61702-3631.  and 
Plainview.  located  at  1100  North 
Broadway  Street.  Plainview,  TX  79072 


were  designated  under  the  Act  on  June 
1, 1987,  as  official  agencies,  to  provide 
official  inspection  servioes. 

The  designaticHi  of  eada  of  these 
official  agencies  terminates  on  May  31, 
1990.  Section  7[g)(l}  of  the  Act  states 
Uiat  de^^ations  of  official  ageicies 
shall  teiminate  not  later  than  triennially 
and  may  be  renewed  according  to  the 
criteria  and  inx>cedures  presoibed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Bloomington.  in  the  State  of 
Illinois,  pursuant  to  section  7(f)(2)  of  the 
Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  State  Route 
18  east  to  U.S.Route  51;  U.S.  Route  51 
south  to  Stete  Route  17;  State  Route  17 
east  to  Livingston  Coimty;  the  Livingston 
County  line  east  to  the  ICG  Railroad 
line: 

Bounded  on  the  East  along  the  ICG 
Railroad  line  southwest  to  Pontiac. 
which  intersects  with  a  straight  line 
rurming  ncwth  and  south  through 
Arrowsmith  to  the  southern  McLean 
County  line; 

Bounded  on  the  South  by  the  southern 
McLean  County  line;  the  eastern  Logan 
County  line  south  to  State  Route  10; 
State  Route  10  west  to  State  Route  121; 
and 

Bounded  on  the  West  by  State  Route 
121  north  to  Interstate  74;  Interstate  74 
northwest  to  State  Route  116;  State 
Route  116  north  to  State  Route  26;  State 
Route  26  north  to  SUte  Route  18. 

The  following  location,  outside  of  the 
above  contiguous  geographic  area,  is 
pari  of  this  geographic  area  assignment: 
Bunge  Corporation.  Pontiac  Livingston 
County  (located  inside  Gibson  City 
Grain  Inspection  Department's  area). 

Exceptions  to  Bloomington's  assigned 
geographic  area  are  the  follovdng 
locations  inside  Bloomington's  area 
which  have  been  and  will  continue  to  be 
served  by  the  following  official 
agencies: 

1.  Gibson  City  Grain  Inspection 
Department  Farm  Service,  Arrowsmith. 
McLean  County;  and 

2.  Springfield  Grain  Inspection 
Department:  East  Lincoln  Fanners  Grain 
Co..  Lincoln,  Logan  County. 

The  geographic  area  presently 
assigned  to  Plainview,  in  th3  State  of 
Texas,  pursuant  to  section  7(f)(2)  of  the 
Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  a 
follows: 

Bounded  on  the  North  by  the  northern 
Deaf  Smith  County  line  east  to  U.S. 
Route  385:  U.S.  route  385  south  to  FM 
1062;  FM  1062  east  to  State  Route  217: 
State  Route  217  east  to  Prairie  Dog 
Town  Fork  of  the  Red  Riven  Prairie  Dog 


Town  Fork  of  the  Red  River  southeast  to 
the  Briscoe  County  Une;  the  northern 
Briscoe  County  Inie;  the  northern  Hall 
County  line  east  to  U.S.  Route  287; 

Bounded  on  the  East  by  U.S.  Route 
287  soutiieast  to  eastern  Hall  County 
line:  the  eastern  and  southern  Hall 
County  lines:  the  eastern  Motley  County 
line; 

Bounded  on  the  South  by  the  southern 
Motley  and  Floyd  County  lines:  the 
western  Floyd  County  line  north  to  FM 
37:  FM  37  west  to  FM  400;  FM  400  north 
to  FM  1914;  FM  1914  west,  including 
Hale  Center,  to  FM  179:  FM  179  south  to 
FM  37;  FM  37  west  to  U5.  Route  84;  U.S. 
Route  84  northwest  to  FM  303:  and 

Bounded  on  the  West  by  FM  303,  not 
including  Sudan,  north  to  U.S.  Route  70; 
U.S.  Route  70  west  to  the  Lamb  County 
line;  the  western  and  northern  Lamb 
County  lines;  the  western  Castro  County 
line:  the  southern  Deaf  Smith  County 
line  west  to  State  Route  214;  State  Route 
214  north  to  Ae  northern  Deaf  Smith 
County  line. 

Interested  parties,  including 
Bloomington  and  Plainview,  are  hereby 
given  opportunity  to  apply  for  official 
agency  designation  to  provide  the 
official  se. vices  in  the  geographic  areas, 
as  specified  above,  under  the  provisions 
of  section  7(f)  of  the  Act  and 
9  80ai96(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  specified 
geographic  areas  are  for  the  period 
beginning  June  1, 1990,  and  ending  May 
31, 1993.  Parties  wishing  to  apply  for 
designation  should  contact  the  Review 
Branch.  Compliance  Division,  at  the 
address  listed  above  for  forms  and 
information. 

Apphcations  and  other  available 
information  will  be  considered  in 
deteimining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Authority:  Pub.  L  94-582. 90  Stat.  2867.  as 
amended  (7  U.S.C  71  et  seq.) 

Dated  November  28, 1989. 
|.T.  Abshier, 

Director,  Compliance  Division. 

(FR  Doc.  80-28185  FQed  11-30-89;  8:45  am] 
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Designation  of  Bloomington  Grain 
Inspection  Department,  Kanlcatcea 
Grain  Inspection,  Inc.,  and  Keolculc 
Grain  Inspection  Service,  In  the  Peoria, 
Illinois,  cieographic  Area  (IL) 

AOENCV:  Federal  Grain  faispectton 
Service  (Service). 
action:  Notice. 

SUIMAARV:  This  notice  announces  the 
designation  of  Gary  R.  Weirman  dba 
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Bloomington  Grain  Inspection 
Department.  Kankakee  Grain 
Inspectioa  Inc.,  and  John  H.  Oliver,  Inc., 
dba  Keokuk  Grain  Inspection  Service,  as 
official  agencies  responsible  for 
providing  official  services  under  the  U.S. 
Grain  Standards  Act.  as  Amended  (Act), 
in  the  Peoria.  Illinois,  geographic  area. 
BFFECnVE  DATE:  January  1, 1990. 
AOORCSS:  James  R.  Conrad.  Chief, 
Review  Branch,  Compliance  Division, 
FGIS.  USDA,  Room  1647  South  Building, 
P.O.  Box  96454.  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  reg\ilation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  the 
designation  of  the  Peoria  Grain 
Inspection  Service,  Inc.  (PGIS),  would 
not  be  renewed  on  November  1, 1988, 
and  requested  applications  for  official 
ajjency  designation  to  provide  official 
ssrvices  wi^in  a  specified  geographic 
nrea  in  the  October  21. 1988.  Federal 
Ke){ister  (53  FR  41392).  Applications 
were  to  be  postmarked  by  November  21, 
1988;  a  total  of  11  applications  were 
received.  Each  of  the  11  applicants 
apphed  for  the  entire  geographic  area, 
with  several  also  applying  alternatively 
for  subdivisions  of  the  area.  All 
applicants  planned  to  establish  at  least 
one  specified  service  point  within  the 
available  geographic  area  to  provide 
official  service. 

The  11  applicants  were:  1.  Gary  R. 
Weirman.  Bloomington,  Illinois,  dba 
Bloomington  Grain  Inspection 
Department  (entire  area,  or  any 
geographic  subdivision  of  the  area) 
(Bloomington);  2.  Donald  R.  Onken, 
James  H.  Onken.  and  Fred  R.  Reeves, 
Mason  City,  Illinois,  proposing  to 
establish  a  new  corporation.  Central 
Illinois  Grain  Inspection,  Inc.  (Onken/ 
Onken/Reeves);  3.  Joseph  L  Winkler, 
Peoria,  Illinois,  proposing  to  do  business 
as  Central  Illinois  Grain  Inspection 
Service  (Winkler);  4.  Bradford  M.  Fegan 
and  Gary  R.  Weirman.  Bloomington, 
Illinois,  proposing  to  establish  a  new 
corporation.  Central  Illinois  Grain 
Inspection  Service,  Inc.  (entire  area,  or 
any  geographic  subdivision  of  the  area) 
(Fegan/Weirman);  5.  Virgil  W.  Turner, 
Jr.,  Bartonville,  Illinois,  proposing  to 
establish  a  new  corporation.  Central 
Illinois  Grain  Inspection  Service,  Inc. 
(Turner):  6.  Mark  A.  Beaupre,  St.  Aime. 


Illinois,  proposing  to  do  business  as 
Illinois  Valley  Inspection  (Beaupre);  7. 
Kankakee  Grain  Inspection.  Inc., 
Bourbonnais,  Illinois  (entire  area,  or 
Hennepin,  Henry,  and  Lacon,  Illinois) 
(Kankakee);  8.  Keokuk  Grain  Inspection 
Service,  Keokuk,  Iowa  (Keokuk);  9.  Scott 
D.  Deatherage  and  Larry  S.  Kitchen, 
Villa  Ridge,  Missouri,  proposing  to  do 
business  as  Mopart  Grain  Inspection 
Service  (Deatherage/Kitchen);  10. 
Anthony  L  Marquardt  and  Nancy  L 
Marquardt.  Quincy.  Illinois,  dba  Qxiincy 
Grain  Inspection  &  Weighing  Service 
(entire  area,  or  Havana,  Illinois,  only) 
(Quincy);  and  11.  Southern  Illinois  Grain 
Inspection  Service,  Inc.,  O'Fallon, 
Illinois  (Southern  Illinois). 

The  Service  announced  the  applicant 
names  in  the  January  4, 1989,  Federal 
Register  (54  FR  163)  and  requested 
comments  on  the  applicants  for 
designation.  Applicant  Mark  A.  Beaupre 
was  subsequently  removed  from  the  list 
of  eligible  applicants  for  failure  to 
provide  additional  information 
requested  on  his  application.  Comments 
were  to  be  postmarked  by  February  21. 
1989;  a  total  of  70  conunents  were 
received,  with  some  commenters 
commenting  on  more  than  one  applicant. 
Two  applicants,  Beaupre  and  Quincy, 
received  no  comments. 

Bloomington  received  four  favorable 
comments:  two  conmients  from  grain 
firms  in  Bloomington's  assigned  area 
regarding  good  service  it  had  provided; 
and  one  comment  from  a  grain  firm 
manager  who  transferred  out  of 
Bloomington's  area  commending  good 
past  service  he  had  received  from 
Bloomington.  In  addition  the  owner  of 
the  Bloomington  agency  sent  FGIS  a 
copy  of  a  letter  he  provided  to  grain 
firms  in  the  Peoria,  Illinois,  area 
discussing  his  services. 

Onken/Onken/Reeves  received  four 
comments  in  their  favor,  all  from  grain 
firms  (one  comment  represented  six 
elevator  locations  and  another 
represented  three  elevator  locations) 
who  were  generally  acquainted  with  the 
applicants,  but  did  not  do  business  with 
them.  These  comments  were  of  a  general 
nature. 

Winkler  received  a  total  of  26 
comments  of  which  22  were  favorable. 
Of  the  22  comments  received  in 
Winkler's  favor  four  comments  were 
from  grain  firms — two  firms 
commending  good  past  service  the 
applicant  had  provided  (these  were  from 
dififerent  commenters  at  the  same 
elevator  location)  and  two  firms  who 
were  generally  acquainted  with  the 
applicant;  10  comments  were  frt)m 
official  agencies — one  stating  it  felt  the 
applicant  met  the  criteria  for 
designation,  one  who  felt  someone  bom 


PGIS  should  receive  the  designation,  one 
who  noted  the  applicant's  experience, 
and  seven  who  were  familiar  with  the 
applicant  through  the  American 
Association  of  Grain  Inspection  and 
Weighing  Agencies;  and  eight  comments 
were  from  private  individuals  who  were 
generally  acquainted  with  the  applicant 
Of  the  four  remaining  comments 
received  regarding  Winkler,  three  were 
from  former  PGIS  licensees  who  had 
worked  for  the  applicant  questioning  hit 
knowledge  of  and  performance  under 
the  official  grain  inspection  program. 
And  one  was  from  an  official  agency 
questioning  certain. aspects  of  Winkler's 
application. 

Fegan/Weirman  received  one 
favorable  comments  from  a  grain  firm  in 
the  PGIS  area  who  felt  they  were  well 
qualified. 

Turner  received  seven  favorable 
comments:  five  comments  were  from 
former  PGIS  licensees  who  noted  the 
applicant's  knowledge  and  experience 
while  working  for  PGIS;  one  was  from  a 
grain  firm  (representing  three  elevator 
locations)  which  was  generally 
acquainted  with  the  applicant;  and  one 
was  bom  an  official  agency  which  felt 
someone  from  PGIS  should  receive  the 
designation. 

Kankakee  received  11  favorable 
comments  bom  grain  firms  in  its 
assigned  area  commending  good  service 
the  firms  had  received  from  Kankakee 
(one  comment  was  from  a  grain  firm  in 
the  Peoria,  Illinois,  geographic  area  but 
represented  two  elevator  locations  in 
Kankakee's  area). 

Keokuk  received  five  favorable 
comments:  four  were  from  grain  firms  in 
Keokuk's  assigned  area  commending 
good  service  the  firms  had  received  from 
Keokuk;  and  one  was  from  a  grain  firm 
in  the  Peoria,  Illinois,  geographic  area 
which  felt  Keokuk  was  well  qualified. 

Deatherage/Kitchen  received  14 
favorable  conunents:  12  were  from  grain 
firms  and  one  was  from  a  private 
individual,  all  of  whom  were  generally 
acquainted  with  the  applicant;  and  one 
from  themselves  regarding  their 
qualifications  for  designation. 

Southern  Illinois  received  three 
favorable  comments:  two  were  bom 
private  individuals  and  one  from  a  grain 
trade  organization  all  generally 
acquainted  with  the  applicant 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act 
and  in  accordance  with  section 
7(f)(1)(B).  determined  that  Bloomington, 
Kankakee,  and  Keokuk  are  better  able 
than  any  other  applicant  to  provide 
official  services  in  the  geographic  area 
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for  which  the  Service  is  designating 
them. 

Bloomington.  Kankakee,  and  Keokuk 
will  provide  official  inspection  services 
in  the  following  specified  geographic 
areas,  which  together  comprise  the 
entire  area  previously  described  in  the 
October  21. 1988.  Federal  Register. 

Bloomington's  designation  is  hereby 
amended  by  adding  the  foUovtring 
geographic  are.  in  the  State  of  Illinois: 

Bounded  on  the  North  from  the 
western  Peoria  County  line  by  Interstate 
74  southeast  to  State  Route  121; 

Bounded  on  the  East  by  State  Route 
121  south  to  State  Route  10; 

Bounded  on  the  South  by  State  Route 
10  west  to  Logan  County; 

Boimded  on  the  West  by  the  western 
Logan  County  line;  the  southern  and 
western  Tazewell  County  lines;  and  the 
western  Peoria  County  line  north  to 
Interstate  74. 

Kankakee's  designation  is  hereby 
amended  by  adding  the  following 
geographic  area,  in  the  State  of  Illinois: 

Bounded  on  the  North  by  the  northern 
Stark  and  Marshall  County  lines;  the 
western  Putnam  County  line  north  to 
State  Route  29;  State  Route  29  north  to 
Interstate  160;  Interstate  180  east  to 
State  Route  26 

Bounded  on  the  East  by  State  Route 
26  soutii  to  State  Route  116;  State  Route 
116  south  to  Interstate  74; 

Bounded  on  the  South  by  Interstate  74 
west  to  the  western  Peoria  County  line; 

Bounded  on  the  West  by  the  western 
Peoria  and  Stark  County  Unes. 

Keokuk's  designation  is  hereby 
amended  by  adding  the  following 
geographic  area,  in  the  State  of  Illinois: 
Fulton  and  Mason  Counties. 

These  assignments  of  geographic  area 
are  effective  January  1, 1990,  and 
terminate  upon  the  end  of  Bloomingtoii's 
(May  31, 1990),  Kankakee's  (January  31. 
1991),  and  Keokuk's  (April  30, 1992) 
present  designations. 

Interested  persons  may  obtain  official 
services  by  contacting  the  agencies  at 
the  following  telephone  numbers: 
Bloomington  at  (309)  827-7121;  Kankakee 
at  (815)  932-2851;  and  Keokuk  at  (319) 
524-6482. 

AuttMxtty:  Pnb.  L  M-^582, 90  Stat  2867.  as 
amendad  (7  U.S.C  71  etaaq.). 

W.KilklAlrBC, 

Administrator. 

[FR  Doc  8B-2B18e  Piled  U-30-eO;  MB  o^ 
WUMQ  COM  «1»<II-M 


Forest  Servlc* 

Envtronnwntal  Impact  SMmnmA  for 
ttw  Proposed  Valboto  Dactlnation 
Resort  Village,  Special  Use  Permit, 
Boise  National  Forest,  Valley  County, 
ID 

aqency:  Forest  Service,  USDA. 

ACnow  Notice  of  intent  to  prepare  a 
supplement  to  the  draft  environmental 
impact  statement 

summary:  As  a  result  of  public  and 
agency  response  to  the  Valbois  Draft 
Environmental  Impact  Statement 
released  June  30, 1989,  a  need  for  seven 
areas  of  supplemental  analysis  and 
public  review  have  been  identified. 

(1)  Direct  and  indirect  water  and  air 
quality  effects,  (2)  Feasibility  of  building 
a  wastewater  treatment  system  with  a 
discharge  that  would  have  no  adverse 
effect  on  the  water  quality  of  Cascade 
Reservoir,  (3)  Transportation;  access 
limitations  and  solutions,  (4)  Market 
research.  (5)  Comparative  economic 
analysis  of  the  proposed  ski  facilities. 
(6)  Social  factors;  population, 
employment  characteristics,  and 
lifestyle  effects,  (7)  Fiscal  impacts  on 
Valley  County  and  its  residents. 

Comments  on  the  Supplement  will  be 
combined  with  conunents  already 
received  on  the  DEIS  so  it  vriil  not  be 
necessary  to  repeat  comments  submitted 
during  the  earlier  review.  All  comments 
will  be  used  in  developing  the  Final 
Environmental  Impact  Statement 

Release  of  the  Supplement  to  the 
public  is  planned  for  December. 

date:  November  22. 1989. 

ADDRESS:  1750  Front  Street  Boise.  Idaho 
83702. 

FOR  FURTHER  INFORMATION  CONTACT 

Greg  Spangenberg,  208-^64-4104. 

Dated:  November  22. 1960. 
Dave  Rittersbacher. 
Forest  Supervisor. 
[FR  Doc.  8&-2812S  Filed  11-30-69;  6:45  am] 

BnXINO  CODE  S410-11-H 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospt>ertc 
Administration 

Environmental  Assessment  and 
Rndlng  of  No  Signlftcant  Impact  on 

Controlling  California  Sea  IJon 
Predation  on  W'ld  Steelhead  In  the 


WA 

AOCNCV:  National  Marine  Fisbeiies 
Service  (NMFS).  NOAA.  CommeixM. 


action:  Notice  of  availability  and 
request  for  comments. 

summary:  This  notice  announces  the 
availability  of  an  Environmental 
Assessment  (EA)  that  was  prepared 
JoinUy  by  NMFS  and  the  Washington 
SUte  Department  of  Wildlife.  The  EA 
explores  three  alternatives  and  their 
enviroiunental  consequences  for 
controlling  40  to  60  California  sea  lions 
that  migrate  into  Washington  each  year 
and  prey  heavily  on  a  depressed  winter- 
run  of  wild  steelhead  in  the  Lake 
Washington  drainage  system  in 
Washington  State.  The  proposed  action 
is  a  combination  of  nonlethal  measures 
to  remove  sea  lions  VNdth  the  principal 
focus  on  a  capture/relocation  of  sea 
lions  back  to  southern  California  from 
where  they  originate.  Based  on  the 
information  in  the  EA.  NMFS  has  made 
a  finding  of  no  significant  impact  and 
determined  that  an  environmental 
impact  statement  need  not  be  prepared 
in  accordance  with  the  National 
Environmental  Policy  Act  and 
implementL.g  regidations. 

DATES:  Comments  on  the  EA  must  be 
submitted  by  December  15, 1989. 

ADDRESSES:  Comments  should  be 
mailed  to  either  Rolland  A.  Schmitten. 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE.  SeatUe.  WA  98115  or  Dr. 
Nancy  Foster,  Director,  Office  of 
Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries 
Service.  1335  East  West  Highway.  Room 
8268,  Silver  Spring,  MD  20910.  Copies  of 
the  EA  are  available  also  at  these 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT 

Joe  Scordino,  206/528-6140,  or  Ken 
HoUingshead,  301/427-2289. 

SUPPLEMENTARY  INFORMATItM:  The 

National  Environmental  Policy  Act 
(NEPA)  requires  that  Federal  agencies 
conduct  an  environmental  analysis  of 
their  actions  to  determine  if  the  actions 
may  affect  the  environment. 
Accordingly.  NMFS  jointly  prepared 
with  the  Washington  State  Department 
of  Wildlife  (WDW).  an  EA  that  explores 
the  environmental  consequences  of 
controlling  California  sea  lions 
[Zalophus  califomianiis)  to  protect  a 
winter-run  of  wild  steelhead 
[Oncorhynchus  mykiss).  A  draft  of  the 
EA  was  distributed  to  the  public  by 
WDW  on  June  20, 1988  witii  conunents 
requested  by  August  15, 1989. 

'The  three  alternatives  analyzed  in  the 
EA  for  controlling  sea  lion  predation  in 
1989/90  are  no  action,  non-lethal 
removal  (status  quo)  and  lethal  removal 
The  proposed  actioQ  is  to  continue  the 
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status  quo,  non-lethal  removal  program 
utilizing  additional  measures  in  an  effort 
to  protect  the  wild  run.  The  no  action 
alternative  is  no  preferred  because  of 
the  negative  impacts  it  will  have  on  the 
wild  steelhead.  The  lethal  removal 
alternative  is  not  preferred  because  it  is 
considered  as  the  last  resort  if  the  non- 
lethal  control  efforts  fail  to  adequately 
protect  wild  steelhead  so  that  spawning 
escapement  goals  are  achieved.  NMFS 
and  WDW  have  agreed  that  an 
environmental  impact  statement  will  be 
prepared  if  a  directed  lethal  removal 
program  is  ever  considered  further. 

NMFS  has  evaluated  the 
environmental  consequences  of  the 
proposed  action  and  has  concluded  that 
it  is  unlikely  to  result  in  any  significant 
impacts  on  the  human  environment  and 
therefore  has  made  a  finding  of  no 
significant  impact  (FONSI).  The  EA  and 
FONSI  have  been  prepared  in 

accordance  with  NEPA  and       

implementing  regulations  at  40  CFR 
parts  1500  throu^  1508  and  NOAA 
guidelines  concerning  implementation  of 
NEPA  found  in  the  NOAA  Directives 
Manual;  chapter  2,  section  10, 
"Environmental  Review  Procedures"  (49 
FR  29644-29657;  July  23. 1984).  In 
addition,  in  accordance  with 
Washington  State  Environmental  Policy 
Act  the  Washington  State  Department 
of  Wildlife  has  made  a  final 
determination  of  non-significance 
pursuant  to  chapter  232-19  of  the 
Washington  Administrative  Code. 

Further  details  or  a  copy  of  the  EA 
and  FONSI  may  be  obtained  from  the 
addresses  above. 

Dated:  November  24, 1989. 
James  E.  Douglas,  Jr., 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  89-28100  Filed  11-30-89;  8:45  am] 

mUNO  COOC  I610-1»4I 


South  Atlantic  Fishery  Management 
Council:  Public  Meetlnas 

aocncy:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Coimcil  will  hold  public 
meetings  of  the  Shark  Committee  and 
the  Shark  Advisory  Panel  at  the 
Council's  headquarters  (address  below), 
to  review  and  develop  comments 
concerning  the  draft  Secretarial  Shark 
Fishery  Management  Plan. 

The  Shark  Advisory  Panel  will  meet 
on  December  18, 1989,  from  1  p.m.  to  5 
p.m.  The  Shark  Committee  and  the 
Shark  Advisory  Panel  will  meet  joindy 
on  December  19  from  8:30  a.m.  to  noon. 
The  Shark  Committee  will  meet 


separately  on  December  19  from  1:30 
p.m.  until  5  p.m. 

A  detailed  agenda  will  be  available  to 
the  public  on  or  about  December  8, 1989. 
For  more  information  contact  Carrie  R. 
F.  Knight.  Public  Information  Officer 
(law),  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306.  Charleston,  SC  29407; 
telephone:  (803)  571-4366. 

Dated:  November  27, 1989. 
David  S.  Cnsdn. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  89-28197  Filed  11-30-89;  8:45  amj 

BlUJNa  CODE  S510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool.  Man-Made  Fiber 
and  Silk  Blend  Textile  Products 
Produced  or  Manufactured  In  th« 
People's  Republic  of  China 

November  28, 1989. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  28. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  more  information  on 
the  quota  status  of  these  hmits.  refer  to 
the  Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-682a  For  more  information 
on  embargoes  and  quota  re-openings, 
call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3, 1972.  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  by 
application  of  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988).  Also  see  53  FR  50276. 
published  on  December  14. 198a 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 


the  provisions  of  the  bilateral 

agreement  but  are  designed  to  assist 

only  in  the  implementation  of  certain  of 

its  provisions. 

Auggie  D.  Tontillo. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

November  28, 1989. 

Commissioner  of  Customs, 

Department  of  the  Treasury, 

Washington,  DC  20229 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  of 
December  6, 1388  issued  to  you  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
the  People's  Republic  of  China  and  exported 
during  Uie  twelve-month  period  which  began 
on  January  1. 1989  and  extends  through 
December  31, 1989. 

Effective  on  November  28, 1989,  the 
directive  of  December  6, 1989  is  amended 
further  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  textile  agreement  between 
the  Governments  of  the  United  States  and  the 
People's  Republic  of  China: 


Categofy 

^M 

levels  in 

Adjusted  12.mo  limit  >                                  ^^ 

group! 

^^1 

200 

565,328  Wogranw. 

H 

218 

10,116,773  square  tneters. 

^^1 

237 

1,198.468  dozert 

^^K 

300/301 

2,344.114  kilograms. 

^^H 

331 

4,402,671  dozen  pars. 

^^H 

334 

253,935  dozea 

^^1 

335 

350,464  dozMt 

^^B 

336 

126,578  dozea 

^^1 

338/339 

2.169.360  dozen  of  <Mtiich  not  mora  than 
1.676.700  dozen  shal  be  in  Catego- 
ries 338-S/339-S.* 

1 

340 

785,930  dozen  c<  wt»ic»»  not  more  tttan 
374.602  dozen  sha*  be  In  Category 
340-Z.' 

1 

345 

117,936  dozea 

^^1 

351 

412,492  dozea 

^H 

35»-V« 

660,051  kilogrBms. 

^H 

361 

3,494.988  numbers. 

^^1 

3e8-L» 

2.548,055  kilograms. 

^^1 

442 

36.333  dozfla 

^^1 

444 

^^H 

631 

973.712  dozen  pmn. 

^^1 

634 

502,934  dozea 

l^^l 

ess 

424.216  dozea 

i^^l 

642 

285,155  dozwL 

^H 

645/646 

791,854  dozea 

^^B 

648 

687.295  dozea 

I^^H 

669-C* 

276.246  Wograms. 

^B 

646 

67.721  dozea 

^^■' 

>  The  imils  have  not  been  adjusted  to  account  tar 
any  imports  exported  stter  December  31.  isea 

»ln  Categoriet  338-S/339-S.  HTS  nuivbtn  stet 
6103.22.0050.  6105.10.0010.  6105.10.0030. 
6105.90.3010.  ei09.10.0009,  6109.10.0027, 
6110.20.1025.  6110.20.2040,  6110.20.2065. 
6110.90.0068.  6112.11.0030  and  6114.20.0005  In 
Category  338-S:  and  6104.22.0060.  6104.29.2046. 
610(M0.0010.  6106.10.0030,  6106.90.2010. 
6106.90.3010,  6100.10.0070.  6110.20.1030. 
6110.20.2045.  6110.20.2075.  6110.90.0070. 
6112.11.0040,  6114.20.0010  Wld  6117.90.0022  in 
Category  339-S. 


*ln  Category  340-Z,  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2050  and 
6205.20.2060. 

*  In  Category  359-V,  only  HTS  numbers 
6103.19.2030.  6103.19.4030,  6104.12.0040, 
6104.19.2040,  6110.20.1022,  6110.20.1024. 
6110.20.2030,  6110.20  2035.  6110.90.0044, 
6110.90.0046.  620192.2010.  6202.92.2020. 
6203.19.1030.  6203194030,  6204.12.0040, 
6204.19.3040.  6211.32.0070  and  6211.42.0070. 

•In  Category  369-L,  only  HTS  numl)ef8 
420212.4000,  4202128020,  4202.12.8060. 
4202.92.1500,  4202.92.3015  and  4202.92.6000. 

•  In  Category  65&-C,  only  HTS  numt)er8 
6103.23.0055,  6l03.43.2020.  6103.49.2000, 
6103.49.3038.  6104.63.1020.  6104.69.1000, 
6104.69.3014.  6114.30.3040.  6114.30.3050, 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
620349.1090,  6204.63.1510.  6204.69.1010. 
6210.10.4015,  6211.33.0010,  6211.33.0017  and 
6211.43.0010. 

The  Conunittee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 


Sincerely, 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  89-28167  Filed  11-30-89;  8:45  am] 
BiLLiNQ  cooc  asio-on-u 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1990;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  Additions  to  and 

Deletions  from  Procurement  List 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1990  commodities  to  be 
produced  and  a  service  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped. 

Comments  Must  Be  Received  on  or 
Before:  January  3, 1990. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACH 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMAIION:  This 

notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  inqiact  of  the  proposed  acdons. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 


procure  the  commodities  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 
It  is  prx)posed  to  add  the  following 
commodities  and  service  to  Procurement 
List  1990,  which  was  published 
November  3. 1989  (54  FR  46540): 

Conunodities 

Strap,  Webbing 

5340-01-130-6020 
Kit  Bag,  Flyer 

8460-00-883-8673 

Service 

Janitorial/Custodial 
Area  A  (Excluding  Buildings  280  and 

281)  and  Area  C 
Wright-Patterson  Air  Force  Base,  Ohio 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  from  Procurement  List 
1990,  which  was  published  November  3. 
1989  (54  FR  46540): 

Strap,  Shoulder,  Quick  Release,  Right 
Hand 

8465-01-078^282 
Strap,  Shoulder,  Quick  Release,  Left 
Hand 

8465-00-269-0482 
Beverly  L  Milkman, 
Executive  Director 
[FR  Doc.  89-28174  Filed  11-30-89;  8:45  am] 

BILLJNQ  COOC  eS30-S3-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Department  of  Defense  Personnel 
Security  Questiormaire,  DD  Form  398; 
DoD  Request  for  Persoimel  Security 
Investigation.  DD  1879;  OMB  Control 
Number  0704-0299. 

Type  of  Request  Revision 

Average  Burden  Hours/Minutes  Per 
Response:  1.75  hours. 

Frequency  of  Response:  On  occasion, 
one  response  per  respondent 

Number  of  Respondents:  70,000. 

Annual  Burden  Hours:  122.500. 

Annual  Responses:  70,000. 

Needs  and  Uses:  The  Department  of 
Defense  Persoimel  Security 
Questionnaire,  DD  Form  398  and  DoD 


Request  for  Personnel  Security 
Investigation.  DD  1879  are  used  by  the 
Defense  Investigative  Service  to  conduct 
personnel  security  investigations  on 
individuals  requiring  access  to  classified 
information,  sensitive  areas  or 
equipment;  or  to  permit  assignment  to 
sensitive  national  security  positions. 

Affected  Public:  Individuals  or 
households;  Federal  agencies  or 
employees. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Dr.  J.  Timodiy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timotiiy  Sprehe  at  Office  of 
Management  and  Budget  Desk  Officer. 
Room  3225,  New  Executive  Office 
Building.  Washington,  DC  20503. 

DOD  Clearance  Office:  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington,  Virginia  22202- 
4302. 

Dated:  November  27, 1989. 
LM.Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  B&-28131  Filed  11-30-89;  8:45  am] 
aaiMQ  COOC  ssi»-oi<« 


Department  of  ttie  Army 

» 

Publication  of  the  Record  of  Dodsion 
(ROD)  for  ttte  Biological  Defenso 
Researcii  Program 

AOENCY:  Department  of  the  Army,  DOD. 
action:  Publication  of  the  Record  of 
Decision  for  the  Biological  Defense 
Research  Program. 

Record  of  Decision:  Biological  Defense 
Research  Program.  Department  of  the 
Army. 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Envlroiunental  Quality  Regulations  (40 
CFR  part  1500),  the  United  States  Army 
announces  the  decision  to  continue  the 
Biological  Defense  Research  Program 
(BDRP).  The  BDRP  is  a  research, 
development  test  and  evaluation 
(RDT&E)  program  conducted  by  the 
Department  of  Defense  (DoD),  with  the 
Department  of  the  Army  (DA)  serving  as 
the  executive  agent  These  RDT&E 
activities  are  conducted  at  three  Army 
installations  (primary  sites)  and  at 
approximately  100  other  research 
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institutioiu  (secondary  sites).  The 
objectives  of  the  BDRP  are  to  develop 
measures  for  the  detection,  protection, 
treatment  and  decontamination  of 
potential  biological  warfare  threat 
agents.  The  BDRP  is  designed  to 
maintain  and  promote  a  strong  national 
defense  by  developing  medical  and 
physical  defenses  to  protect  U.S.  forces 
against  biological  warfare  threats.  In 
addition  to  promoting  the  national 
defense,  the  BDRP  b«iefits  the  scientific 
community  in  general  through  its 
research  efforts,  and  benefits  the  global 
population  in  the  development  of 
diagnostic  methods,  vaccines,  and  drug 
therapies  for  the  treatment  of  diseases. 

Two  alternatives  were  considered  in 
the  Draft  and  Final  Programmatic 
Environmental  Impact  Statements 
(DPEIS/FPmS)  prepared  for  the  BDRP. 
These  were  (1)  continue  the  BDRP  (the 
preferred  alternative)  and  (2)  terminate 
the  BDRP  (the  "no  action"  alternative). 
To  assist  in  identifying  and  addressing 
environmental  consequences,  an  Impact 
Analysis  Matrix  (1AM)  was  developed 
and  included  within  the  DPEIS/FPEIS. 
Using  the  lAM,  the  entire  ongoing  BDRP 
was  examined  on  the  basis  of 
programmatic  risk/issue  categories  and 
of  representative  specific  sites.  The  lAM 
process  revealed  no  significant  adverse 
environmental  impacts. 

In  addition,  a  variety  of  potential 
accidents  and  incidents  were  postulated 
and  analyzed  for  potential  impacts.  This 
examination  found  that  even  severe 
accidents  would  not  create  any 
significant  risk  or  impact  upon  the 
quality  of  the  human  environment 

Minor  unavoidable  adverse  impacts  of 
the  BDRP,  such  as  contributions  to 
normal  waste  streams  and  slight  health 
risks  to  the  workforce,  are  outweighed 
by  the  importance  of  the  program  to 
national  defense.  While  the  no  action 
alternative  to  terminate  the  BDRP  would 
eliminate  all  environmental  impacts  and 
risks  associated  with  the  program,  this 
alternative  was  not  selected  due  to  the 
overriding  national  importance  of  the 
program  and  the  insignificant  effect  of 
the  existing  program  on  the  quality  of 
the  human  environment 

The  standard  operational,  safety, 
security  and  regulatory  controls,  which 
are  based  upon  federal  state  and  local 
laws  and  institutional  criteria,  serve  to 
mitigate  any  potential  adverse  impacts 
resisting  fr^  normal  activities.  Any 
risks  inherent  to  the  BDRP  are 
ameliorated  through  the  implementation 
of  these  control  measures.  Ongoing 
monitoring  and  oversight  of  all  phases  of 
the  BDRP  by  trained  scientists  at  each 
research  site  and  oversight  by 
appropriate  federal  and  state  authorities 


have  effectively  eliminated  significant 
adverse  impacts  to  the  environment  and 
to  human  health.  An  inspection  program 
has  been  implemented  to  further  assure 
that  safety  standards  are  met  at 
institutions  performing  BDRP  research, 
and  DoD  now  requires  that  all  BDRP 
activities  be  conducted  in  compliance 
with  the  Centers  for  Disease  Control- 
National  Institutes  of  Health  guidelines: 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories.  The  controls  in 
effect  throughout  every  aspect  of  the 
BDRP  are  adequate,  and  implementation 
of  more  stringent  monitoring  or 
development  of  new  criteria  are  not 
considered  to  be  necessary.  In  stmunary, 
all  practicable  means  to  avoid  or 
minimize  environmental  harm  have 
been  considered  and  are  integral 
components  of  the  ongoing  BDRP. 

The  programmatic  EIS  methodology 
was  selected  because  the  BDRP  is 
national  in  scope  and  involves  many 
ongoing,  interrelated  activities. 
Subsequent  Nj^PA  analysis  on  actions 
included  wil^  the  program,  such  as  a 
site  specific  coverage,  will  reference  this 
programmatic  EIS  as  appropriate  and 
concentrate  on  issues  relevant  to  the 
action  in  question. 

The  BDRP  is  in  full  compliance  with 
the  Biological  Weapons  Convention,  in 
which  the  United  States  and  over  100 
other  signatory  nations  have  agreed  not 
to  develop,  produce  or  stockpile 
bacteriological  (biological)  and  toxin 
weapons.  The  BDRP  does  not  include 
the  development  of  any  weapons,  nor 
does  it  attempt  to  develop  new 
pathogenic  organisms  for  any  use. 

I  have  reviewed  the  D^IS  and  FPEIS 
as  well  as  the  comments  received  during 
the  public  conunent  period  for  each  of 
these  doamients.  While  I  note  questions 
and  differences  of  opinion  regarding  the 
BDRP,  as  well  as  special  concerns  about 
certain  aspects  of  the  program  such  as 
aerosol  testing,  use  of  stimulants  and 
genetic  engineering,  I  did  not  find 
convincing  evidence  that  the  program 
should  be  substantially  altered  or 
terminated  Furthermore,  additional 
administrative  measures  have  been 
instituted  which  will  add  another 
dimension  of  safety  oversight  to  a 
program  with  an  exemplary  safety 
record.  Therefore,  I  conclude  that  the 
BDRP  should  c(«tinue. 

Dated:  November  27, 1W9. 
John  W.  Shannon, 
Under  Secretary  of  the  Army. 
[FR  Doc  89-28112  Filed  11-30-69;  8:45  am] 
MXMe  COM  sns-as-H 


DEPARTUENT  OF  ENERGY 

Advisory  Comnttttee  on  Nuclear 
FacWty  Safety;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463, 86  Stat  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on  Nuclear 
Facility  Safety. 

Date  and  Time:  Monday,  December  11. 
1989, 8:30  a.m.  to  6K)0  p.m.;  Tuesday, 
December  12. 1989, 8:30  a.m.  to  1:00  p.m. 

Place:  U.S.  Department  of  Energy,  Forrettal 
Building.  Room  lE-245, 1000  Independence 
Avenue  SW.,  Washingtoa  DC  20585. 

Contact  Wallace  R.  Komack.  Executive 
Director.  ACNFS,  S-2, 1000  Independence 
Avenue  SW..  Washington.  DC  20585.  202/ 
586-1770. 

Purpose  of  the  Committee:  The  Committee 
was  established  to  provide  the  Secretary  of 
Energy  with  advice  and  recommendations 
concerning  the  safety  of  the  Department's 
production  and  utilization  facilities,  as 
defined  in  section  11  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C  2014). 

Tentative  Agenda 

December  11, 1989 

8:30  a.m.:  Chairman  John  F.  Aheaine  Opens 
Meeting,  Subcommittee  Reports,  Pantex 
Tritium  Release  Report  Selected  Technical 
Issues. 

Noon:  Lunch,  DOE  Safety  Policy  and 
Organization  Issues,  Selected  Technical 
Issues,  Committee  Business. 

ep.m.:  Meeting  Adjourned. 

December  IZ  1989 

830  a.m~-  Meeting  Reconvened,  Selected 
Technical  Issues. 

12:30 p.m~  Public  Comment  Session. 

1  p.m-  Meeting  Ends. 

Public  Participation:  This  meeting  is  open 
to  the  public  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda     ' 
itenris  should  contact  Wallace  Komack  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  5  days  ivior  to  the 
meeting  and  reasonable  provision  will  be 
made  to  Include  the  presentation  on  the 
agenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  fadliUte  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  information  Public 
Reading  Room,  IE-190.  Forrestal  Building, 
1000  Independence  Avenue  SW., 
Washington,  DC  between  0  ajn.  and  4  pjn.. 
Monday  through  Friday,  except  Federal 
holidays. 
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Issued  at  Washington.  DC  on  November 
28, 1989. 

).  Robert  Frsiddfai, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc  89-28198  Filed  11-30-89;  a-45  am] 
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Federal  Energy  Regulatory 
Conunlaalon 

[Docket  Not.  ER90-70-000,  et  at] 

Oklahonu  Gas  &  Electric  Co.,  et  at.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Rllngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Oklahoma  Gas  and  Electric  Company 
[Docket  No.  0190-70-000] 

November  21, 1989. 

Take  notice  that  on  November  16, 
1989,  Oklahoma  Gas  and  Qectric 
Company  (OG&E)  tendered  for  filing  a 
set  of  three  Amended  Appendices 
between  OG&E  and  the  Oklahoma 
Municipal  Power  Authority  (OMPA). 

The  Amendments  modify  the 
Transmission  Service  Agreement 
Appendix  "A",  Appendix  "B"  and 
Appendix  "D". 

Copies  of  this  filing  have  been  served 
on  OMPA.  the  Corporation  Commission 
of  the  State  of  Oklahoma  and  the 
Arkansas  Public  Service  Commission. 

Comment  date:  December  6, 1989,  in 
accordance  with  standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Indianapolis  Power  ft  light  Company 

[Docket  No.  BR90-71-000] 
November  21, 1989. 

Take  notice  that  Indianapolis  Power  ft 
Light  Company  (IPL)  on  November  16, 
1989,  tendered  for  filing  Modification 
No.  3  dated  as  of  September  1, 1989  to 
its  Interconnection  Agreement  with 
Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.  (Hoosier)  dated  as  of 
December  1, 1981,  to  become  effective 
December  31, 1989. 

Modification  No.  3  adds  Service  H 
(Specific  Transmission  Service)  to  the 
Interconnection  Agreement  to  provide 
IPL  with  50  to  100  megawatts  of 
transmission  capacity,  thereby  enabling 
it  to  receive  through  the  year  2010  power 
and  energy  purchased  from  another 
utility  with  which  it  is  not  physically 
Interconnected.  The  Modification  also 
makes  changes  in  Service  Schedule  G 
(Temporary  Transmission  Service)  to 
coincide  where  appropriate  with  Service 
Schedule  H  and  extends  the 
transmission  service  provided  by  IPL  to 
Hoosier  at  the  Honey  Creek  Tap  Point 


through  the  year  2010.  In  addition. 
Modification  No.  3  adds  transfer  rates 
for  power  purchases  from  third  parties 
in  Service  Schedules  A  (Emergency 
Service),  C  (Interchange  Power),  D 
(Short  Term  Power),  and  E  (Limited 
Term  Power  Finn)  and  provides  for  "up 
to"  demand  rates  in  Service  Schedules  D 
andE. 

U^  requests  waiver  of  the  60-day 
notice  requirement  and  represents  that 
copies  of  the  filing  were  mailed  to 
Hoosier  and  to  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  December  6, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Canal  Electric  Company 

Pocket  No.  ER90-73-000] 
November  24. 1989. 

Take  notice  that  on  November  20, 
1989  Canal  Electric  Company  (Canal) 
tendered  for  filing  a  proposed 
amendment  to  Appendix  A  of  its  Power 
Contract  previously  filed  with  the 
Commission  on  October  20, 1989  (Docket 
No.  ER90-29-000).  Subsequent  to  the 
filing  of  the  original  Power  Contract 
Canal  was  requested  by  Cambridge 
Electric  Light  Company  (Cambridge)  and 
Commonwealth  Electric  Company 
(Commonwealth)  to  acquire  an 
additional  amount  of  power  from 
Connecticut  Light  and  Power  Company 
(CL&P)  for  a  portion  of  the  time  period 
of  the  original  Power  Contract  The 
terms  of  the  original  Power  Contract 
recognize  Canal's  purchase  of  demand 
and  energy  from  CL&P  and  United 
Illumination  Company  for  the  time 
period  October  1, 1989  to  April  30, 1990. 
and  the  sale  of  such  power  to 
Cambridge  and  Commonwealth.  The 
proposed  amendment  to  Appendix  A 
refiects  a  change  in  the  number  of  MWs 
acquired  by  Canal  from  CL&P.  Hie 
proposed  revision  also  causes  an 
increase  in  the  rates  collected  by  Canal 
pursuant  to  the  Power  Contract 

Copies  of  this  filing  were  served  upon 
the  Cambridge  Electric  Light  Company 
and  Commonwealth  Electric  Company, 
the  utilities  jurisdictional  customers. 

Comment  date:  December  8, 1989,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

4.  Boston  Edison  Company 

[Docket  No.  ER90-77-000] 
November  24, 1968. 

Take  notice  that  Boston  Edison 
Company  of  Boston,  Massachusetts, 
(Edison)  on  November  20, 1989,  tendered 
for  filing  a  specification  of  the  firm 
transmission  service  to  be  taken  by  New 
England  Power  Company  (NEP)  for 
NEFs  Quincy- Weymouth  service  area 


under  Edison's  firm  transmission  tariff. 
Edison  states  that  the  filings  does  not 
change  the  terms  and  conditions  of 
service  or  affect  the  rate  level  charged 
to  NEP. 

Copies  of  the  filing  have  been  served 
upon  NEP.and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  December  8, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  Corporation 

Pocket  No.  ER9O-4-O0OJ 
November  24, 1989. 

Take  notice  that  on  November  20, 
1989,  on  behalf  of  Florida  Power 
Corporation  (Florida  Power)  and 
Entergy  Services  (Entergy),  Florida 
Power  tendered  for  filing  a  November 
IS,  1989,  Amendment  of  Contract  Four 
Purchases  of  Economic  Energy  Between 
Florida  Power  Corporation  and  Entergy 
Service,  Inc.  The  original  contract  was 
filed  in  this  docket  on  October  3, 1989. 

Secton  6.4  of  the  contract  was 
amended  to  accomplish  two  things. 
First  Florida  Power  will  not  be  allowed 
to  price  imder  the  incremental  cost  plus 
a  five  mill  adder  method  when  Florida 
Power  is  purchasing  power  from  a  third 
party  for  resale  to  Entergy.  Second, 
incremental  transmission  losses  are 
allowed  only  when  the  parties  are 
utilizing  the  incremental  cost  plus  a  five 
mill  adder  method,  but  not  when  they 
are  using  the  share-the-navings  method. 

According  to  Florida  Power,  a  copy  of 
this  filing  has  been  served  on  Entergy 
and  the  Florida  Public  Service 
Commission. 

Comment  date:  December  8, 1989,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Fitchburg  Gas  and  Electric  light 
Company 

[Docket  No.  ER90-7S-000] 

November  24, 1989. 

Take  notice  that  on  November  16. 
1989,  Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  with  the 
Conunission  notices  of  cancellation  of 
the  follouring  rate  schedules: 

Service  Agreement  No.  2  to  FERC  Electric 

Tariff,  Original  Volume  No.  1. 
Service  Agreement  No.  3  to  FERC  Electric 

Tariff,  Original  Volume  No.  1. 
Supplement  No.  1  to  Service  Agreement  No.  3 

to  FERC  Electric  Tariff.  Original  Volume 

No.l. 
Supplement  No.  2  to  Service  Agreement  No.  3 

to  FERC  Electric  Tariff,  Ori^ial  Volume 

No.l. 
Supplement  No.  3  to  Service  Agreement  No.  3 

to  FERC  Electric  Tariff.  Original  Volume 

No.l. 
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Supplement  Na  4  to  Service  Schedule 
Agreement  Na  3  to  FERC  Electric  Tariff. 
Original  Volume  Na  1. 

Service  Agreement  No.  4  to  FERC  Electric 
Tariff,  Original  Volume  No.  1. 

Fitchburg  states  that  service  under 
each  rate  schedule  has  been  terminated 
because  the  service  agreement  has 
expired  by  its  terms.  A  copy  of  each 
notice  of  cancellation  has  been  mailed 
to  each  affected  purchaser.  Fitchburg 
requests  waiver  of  the  Commission's 
notice  requirements  to  permit  each 
notice  of  cancellation  to  become 
effective  on  its  stated  date. 

Comment  date:  December  8, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Maine  Power  Company 

pocket  Na  ES90-12-000] 
November  24. 1989. 

Take  notice  that  on  November  20. 
1989,  Central  Maine  Power  Company 
tendered  for  filing  an  AppUcation 
pursuant  to  section  204  of  the  Federal 
Power  Act,  seeking  authority  to  issue 
and  renew  on  or  before  December  31. 
1991,  Bank  Notes  and  Commercial  Paper 
maturing  one  year  or  less  after  the  date 
of  issuance  in  an  aggregate  face  amount 
not  exceeding  $140,000,000  at  any  time. 

Comment  date:  December  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Electric  Power  Company,  Inc 

pocket  No.  ES90-11-000] 
November  24. 1889. 

Take  notice  that  on  November  20. 
1989.  Maine  Electric  Power  Company, 
Inc.  tendered  for  filing  an  Application 
pursuant  to  section  204  of  the  Federal 
Power  Act,  seeking  authority  to  issue 
and  renew  on  or  before  December  31, 
1991,  Bank  Notes  and  Commercial  Paper 
maturing  one  year  or  less  after  the  date 
of  issuance  in  an  aggregate  face  amount 
not  exceeding  $15,0OOUXX)  at  any  time. 

Comment  date:  December  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nobce. 

9.  Gulf  States  Utilities  Company 

pocket  Na  ESSO-KMXXH 
November  24, 1969. 

Take  notice  that  on  November  21, 
1989,  Culf  States  Utilities  Company 
("Applicant")  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  ("Commission"),  pursuant 
to  Section  204  of  the  Federal  Ptower  Act 
for  authority  to  issue  up  to  $400  million 
of  secured  and/or  unsecured  short-term 
notes  with  a  final  maturity  date  of  no 
later  than  December  31, 1992,  and  to 
issue  up  to  a  like  amount  of  principal  of 
first  mortgage  bonds  and/or 


subordinated  ben  bonds  in  one  or  more 
series  as  security  for  the  Notes  and.  with 
respect  to  issuance  of  bonds,  mider 
S  34.2(b)(2]  for  exemption  from 
competitive  bidding  requirements 
pursuant  to  i  34.2(a)(l)(iv)  and  for 
exemption  from  the  requirements  of 
i  34.2(bK2)(i)(B). 

Comment  date:  December  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Iowa  PubBc  Service  Company 

pocket  No.  ES90-5-000] 
November  24, 1989. 

Take  notice  that  on  November  17, 
1989,  Iowa  Public  Service  Company  filed 
its  application  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
Section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  and  sell, 
in  one  or  more  public  offerings  or 
private  placements,  over  a  two  year 
period,  fixed  rate  debt  in  aggregate 
principal  amount  of  not  more  than  $75 
million  and  exempting  the  issuance  bom 
competitive  bidding  pursuant  to  18  CFR 
34.2(b)(2). 

Comment  date:  December  7, 1980,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Boston  Edison  Company 

Pocket  No.  ER90-7&-000] 

November  24, 1988. 

Take  notice  that  Boston  Edison 
Company  of  Boston,  Massachusetts 
(Edison)  on  November  20, 1988,  tendered 
for  filing  a  specification  of  the  power  to 
be  taken  by  the  Town  of  Reading 
("Reading")  under  Reading's  Contract 
Demand  rate.  Edison  states  that  the 
filing  does  not  change  the  terms  and 
conditions  of  service  or  affect  the  rate 
level  charged  to  Reading. 

Copies  of  the  filing  have  been  served 
upon  Reading  and  the  Massachusetts 
Department  of  PubUc  Utilities. 

Comment  date:  December  8, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Carolina  Power  ft  Light  Company 

[Docket  Na  ER9O-74-00D] 
November  24, 1988. 

Take  notice  that  on  November  21, 
1989,  Carolina  Power  ft  Light  Company 
(CP&L)  filed  revisions  to  the 
Amendment  to  the  Interchange 
Agreement  between  CP&L  and  Virginia 
Electric  and  Power  Company  (VaPow) 
dated  August  5, 1988  (CPftLRate 
Schedule  FPC  No.  96  and  VaPow  Rate 
Schedule  FPC  No.  95).  These  revisions 
amended  |  VJOl  of  the  Interchange 
Agreement  to  (1)  aDow  all  Ulls  for 
amounts  owned  by  one  party  to  the 
other  to  be  paid  by  the  12th  day 


following  receipt  of  bilh  (2)  allow  all 
amounts  to  be  paid  on  the  next  work 
day  when  the  due  date  is  on  a  weekend 
or  hoUday;  (3)  require  payment  by 
electronic  wire  transfer  only.  It  is 
requested  that  the  required  notice  period 
be  waived  and  these  changes  allowed  to 
go  into  effect  on  January  1, 1990. 

Copies  of  this  filing  have  been  sent  to 
Virginia  Electric  Power  Company,  the 
North  Carolina  Utilities  Conimission 
and  South  Carolina  Public  Service 
Conunission. 

Comment  date:  December  8, 1989,  in 
accordance  widi  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Power  ft  Ugjht  Company 

Pocket  No.  ER90-75-000] 
November  24, 1988. 

Take  notice  that  on  November  20, 
1989,  Wisconsin  Power  ft  Light  Company 
(WPL)  tendered  for  filing  an  amended 
wholesale  power  agreement  dated 
October  3a  1988,  between  the  City  of 
Reedsburg  and  WPL  WPL  states  that 
this  amendment  revises  the  previous 
agreement  between  the  two  parties 
which  was  dated  July  22, 1906,  and 
designated  Rate  Schedule  No.  139  by  the 
Commission. 

The  purpose  of  this  revised  agreement 
is  to  revise  the  contract  term  provisions. 
Terms  of  service  for  this  customer  will 
be  on  a  similar  basis  to  the  terms  of 
service  for  other  W-3  wholesale 
customers. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  City  of  Reedsburg 
and  the  Wisconsin  Public  Service 
Commission. 

Comment  date:  December  8, 1989,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NE.,  Washington. 
DC  20420,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies  - 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Loia  D.  CasheQ, 

Secretary. 

[FR  Doc.  89-28133  Filed  ll-«>-a8;  8:45  am] 

BHxmQ  coos  vn-^r-m 


[Docket  No.  TM90-5-2(M)001 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changs  In  FERC  Gas  Tariff 

November  27, 1988. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  November  22, 1989,  tendered  for 
filing,  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Proposed  to  be  effective,  October  1, 1989 

Third  Substitute  Thirty-sixth  Revised  Sheet 

No.  203  •" 

Third  Substitute  Thirty-second  Revised  Sheet 
Na204 

Algonquin  states  that  it  is  making  the 
instant  filing  to  reflect  changes  in  the 
cost  of  gas  from  its  pipeline  suppliers, 
CNG  Transmission  Corporation 
("CNGT')  and  National  Fuel  Gas  Supply 
Corporation  ("National").  Such  changes 
included  the  rates  in  CNGTs  Rate 
Schedule  CD  and  National's  Rate 
Schedule  CDS  which  underlie 
Algonquin's  Rate  Schedule  F-2  and  F-3. 
respectively.  The  effect  of  Algonquin's 
instant  filing  under  Rate  Schedule  F-2  is 
to  Increase  the  commodity  charge  by 
8.26<  per  MMBtu  over  those  rates  in 
effect  for  the  month  of  September,  1989. 
The  effect  of  National's  filing  is  to 
decrease  the  demand  rate  by  lOJX)^  per 
MMBtu,  while  increasing  the  commodity 
charge  by  21.18^  per  MMBtu  from  the 
rates  in  effect  for  the  month  of 
September,  1969. 

As  required  by  section  7.3  of  Rate 
Schedule  F-2  and  F-3,  the  proposed 
effective  date  of  Third  Substitute  Thirty- 
sixth  Revised  Sheet  No.  203  and  Third 
Substitute  Thirty-second  Revised  Sheet 
No.  204  is  October  1. 1989  to  coincide 
with  the  effective  date'bf  CNGTs  and 
National's  filings. 

Algonquin  notes  that  a  copy  of  tfiis 
filing  was  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  prqtest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sbeet  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  5, 1989. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
LoU  D.  Caabell. 
Secretary. 

[FR  Doc.  89-28138  FUed  11-30-89;  8:45  am] 
SHJJNO  coos  srir-oi-M 

[Docket  Na  TM90-4-32-0e0] 

Colorado  Interstate  Gas  Co.; 
Compliance  and  Tracking  Filing 

November  27, 1989 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("CIG"),  on  November  22, 
1989,  tendered  for  filing  the  follov\ring 
tariff  sheets  to  revise  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Third  Revised  Sheet  No.  eiCl2 
Original  Sheet  No.  61G12-C 

CIG  states  that  the  above-referenced 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
Order  issued  in  Docket  No.  RP89-178 
and  that  the  filing  reflects  revisions  to 
conform  with  revisions  to  the  tariff  of 
Northwest  Pipeline  Corporation 
("Northwest")  which  were  approved  by 
the  Commission  on  October  12. 1989,  by 
an  order  issued  in  Docket  Nos.  RP89- 
219,  et  aJ.,  49  FERC  161.056  (1989). 
Specifically,  CIG's  filing  reflects  an 
additional  principal  amount  of  take-or- 
pay  buyout-buydown  costs  billed  to  QG 
by  Northwest  resulting  from  Northwest's 
settlement  of  two  producer  supplier 
contracts  which  were  in  htlgation  as  of 
March  31, 1969. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  the  parties  to 
this  proceeding  and  affected  state 
commissions  as  well  as  all  of  CIG's  firm 
sales  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nortii  Capitol  Stieet  NE.,  Washington, 
DC  20426,  in  accordance  with  §  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  S,  1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commissioa  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

LoisaCaaheU. 

Secretary. 

[FR  Doc.  89-28134  FUed  11-40-89;  a-4S  am) 

aajjMQ  cooe  crir-ai-ii 


(Docket  Na  TQOO-1-21-0011 

Colum|}la  Gas  Transmission  Corp4 
Proposed  Ctumges  In  FERC  Gas  Tariff 

November  27, 1989. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  November  20. 1989,  tendered  for 
filing  the  following  proposed  changes  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  to  become  effective  on  November 
1.1989: 

Substitute  One  hundred  tliirty-ninth  Revised 

Sheet  No.  10 
Substitute  Twenty-seventh  Revised  Sheet  No. 

16A2 
Substitute  Forth-first  Revised  Sheet  No.  e4A 

Columbia  states  the  foregoing  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  order  issued 
October  31. 1989  in  Docket  No.  TQ90-1- 
21-000.  Such  order  directed  Columbia  to 
refile  its  PGA  tariff  sheets  to  be  effective 
November  1, 1989  to  reflect  the 
elimination  of  certain  storage  costs  paid 
by  Columbia  for  storage  service 
rendered  by  East  Ohio  Gas  Company. 
Columbia  is  also  reflecting  revised 
reservation  charges  apphcable  to 
Tennessee  Gas  Pipeline  Company  to 
place  the  rate  and  determinant  levels 
reflected  in  its  September  29. 1988  PGA 
filing  on  an  as-billed  basis  at  the  time  of 
conversion  in  accordance  with  Ordering 
Paragraph  (D)  of  the  October  31. 1989 
order.  The  instant  filing  corrects  an 
erroneous  rate  that  was  used  in  the 
computation  of  Transcontinental  Gas 
Pipe  Line  Corporation  reservation 
charges  in  the  September  29, 1989  PGA 
filing. 

Columbia  also  states  that  the  instant 
filing  reflects  changes  which  place  its 
filing  in  compliance  with  the 
Commission's  October,  1969  order 
accepting  Columbia's  Offer  of 
Settlement  in  Docket  Nos.  RP86-16&-000. 
et  al.  (Global  Setdement).  In  this  regard, 
the  instant  filing  reflects  the  impact  of 
the  following  changes  attributable  to  the 
implementation  of  the  Global  Settlement 
on  November  1, 1989:  (1)  The 
effectuation  of  a  one-part  demand  rate 
in  accordance  with  Article  L  section  E  of 
the  Global  Settlement:  (2]  a  revised  level 
of  Demand  billing  determinants  in 
accordance  with  Article  IV,  Section  A  of 
the  Global  SetUement  (3)  the  repricing 
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of  recoupable  Appalachian  take-or-pay 
-gas  at  the  weighted  average  commodity 
cost  for  the  most  recent  twelve-month 
period  in  accordance  with  Article  ni. 
Section  E  of  the  Global  Settlement;  and 
(4)  the  incurrence  of  additional 
purchased  gas  costs  resulting  from  the 
addition  of  Virginia  Natural  Gas.  Inc. 
(VNG).  The  City  of  Richmond 
(Richmond),  and  Commonwealth  Gas 
Services,  Inc.  (Commonwealth  Services), 
as  direct  wholesale  customers  and  the 
elimination  of  Commonwealth  Gas 
Pipeline  Corporation  (Commonwealth) 
as  a  wholesale  customer  in  accordance 
with  Article  IV.  section  3(c)  of  the 
Global  Settlement 

Columbia  Indicates  that  when 
compared  to  the  rates  contained  in 
Columbia's  PGA  filing  of  September  29. 
1989.  the  revised  purchased  gas 
component  of  the  sales  rates  set  forth  on 
Substitute  One  hundred  thirty-ninth 
Revised  Sheet  No.  16  reflect  an  overall 
decrease  of  .03t  per  Dth  in  the 
Commodity  sales  rate  and  an  overall 
increase  of  $.935  per  Dth  in  the  Demand 
rate  and  elimination  of  the  Demand-2 
rate. 

The  instant  filing  reflects  a  revised 
Demand  Unrecovered  Purchased  Gas 
Cost  Surcharge  of  minus  57.7<  per  Dth. 
Due  to  the  implementation  of  the  Global 
Settlement,  Columbia  is  required  to 
utilize  a  one-part  demand  rate,  which  in 
turn,  necessitates  the  use  of  a  one-part 
demand  surcharge.  Accordingly,  the 
instant  filing  reflects  the  elimination  of 
the  Unrecovered  Purchased  Gas  Cost 
Surcharge  attributable  to  Demand-2  and 
the  reclassification  of  the  appUcable 
Unrecovered  Purchased  Gas  Cost  to  a 
one-part  demand  surcharge. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street  NE.,  Washingtoa  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  AU  such  motions  or  protests 
should  be  filed  on  or  before  December  5, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filings 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

LoisCCadien. 

Secretary. 

[FR  Doc.  89-28139  Filed  ll-3a-«9: 8:45  am] 

WLUNa  cooc  trir-oiHi 

[Docket  No*.  TQ9O-1-4S-00O] 

Inter^Clty  yimiMOta  Pip«ilnM  Ltd^ 
Inc^  Tariff  Filing 

November  27, 1988. 

Take  notice  that  on  November  20. 
1989,  Inter-City  Minnesota  Pipelines, 
Ltd..  Inc.  ("Inter-City").  245  Yorkland 
Boulevard.  North  York.  Ontario,  Canada 
M2I IRI,  tendered  for  filing  a  revised 
tar^  sheet  to  Original  Volume  1  of  its 
FERC  Gas  Tariff  to  be  effective 
December  1. 1989. 

Original  Volume  No.  1 

Thirty-Sixth  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  61-B 

Inter-City  states  that  Thirty-Sixth 
Revised  Sheet  No.  4  is  filed  as  an  out-of- 
cycle  PGA  to  reflect  recent  changes  to 
Inter-City's  gas  costs.  Third  Revised 
Sheet  No.  61-B  reflects  a  change  in 
Inter-City's  PGA  tariff  language 
indicating  it  will  round  off  its 
calculations  to  the  nearest  one-hundreth 
of  one  cent 

Inter-City  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  the  affected  state 
regulatory  commission. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  Washington,  DC 
20426,  in  accordance  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  5. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ^e  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc  89-28135  Filed  11-29-89: 8:45  am] 

MJJNQ  COOC  «717-«1-« 


[Docket  Na  TM90-3-26-000] 

Natural  Gas  PipeUna  Co.  of  Amarica; 
Change  In  Ratea 

November  27, 1969. 

Take  notice  that  on  November  22. 
1989,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
tariff  sheets  to  be  a  part  of  its  FERC  Gas 
Tariff,  to  be  effective  January  1, 1990. 
Natural  states  that  the  revised  tariff 
sheets  reflect  the  reduced  FRI  surcharge 
related  to  the  Gas  Research  Institute's 
1990  Research  and  Development 
Program  as  approved  by  Commission 
Opinion  No.  334  (Docket  No.  RP89-187- 
000)  issued  October  10. 1989.  The 
reduced  rate  authorized  by  the  October 
10th  order  is  1.26<  per  Deka therm. 
Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  January  1, 1990. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  sales  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428,  in  accordance  with  89  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  December  5, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  public 
reference  room. 
Lois  D.  CaaheU. 
Secretary. 

[FR  Doc.  89-28136  Filed  11-30-89;  8:45  am] 
Mixma  cooc  frir-ew 

[Docket  Na  TM90-2-29-0001 

Tranacontlnantal  Qaa  Plpa  Una  Corp..; 
Tariff  FNIng 

November  27, 1989. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
November  22. 1989  tendered  for  filing  to 
be  effective  January  1, 1990  certain 
revised  tariff  sheets  included  in 
Appendix  A  attached  hereto. 

Transco  states  that  the  purpose  of  this 
filing  is  to  reflect  a  decrease  of  0.2^  per 
dt  in  the  Gas  Research  Institute  (GRI) 
Adjustment  Charge  applicable  to  sales 
and  transportation  deliveries  to 
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distributors  for  resale,  to  pipeUnes 
which  are  not  members  of  GRI  and  to 
ultimate  customers. 

Transco  states  that  on  October  10, 
1989  the  Commission  issued  Opinion  No. 
334  in  Docket  No.  RP89-187-000.  The 
Opinion  provides  that  as.a  member  of 
GRI.  Transco  may  file  under  its  Gas 
Research  Institute  Charge  Adjustment 
Provision  to  collect,  in  advance  of 
payments  to  GRI,  1.26^  per  dt  on  sales 
and  transportation  deliveries.  This 
charge  will  replace  the  currently 
effective  charge  of  1.46^  per  dt  All 
amounts  collected  under  this  provision 
will  be  remitted  to  GRL  less  any 
applicable  taxes. 

Transco  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  State  Commissions.  In 
accordance  with  provisions  of  §  154.16 
of  the  Commission's  Regulations,  copies 
of  this  filing  are  available  for  public 
inspection,  during  regular  business 
hours,  in  a  convenient  form  and  place  at 
Transco's  main  offices  at  2800  Post  Oak 
Boulevard  in  Houston,  Texas. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
DC  20428,  in  accordance  with  IS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  5, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheO. 
Secretary. 

[FR  Doc.  8»-28137  Filed  11-29-89;  8:45  am] 
MLUNa  cooc  STir-OI-H 


Fadaral  Energy  Regulatory 
Commission 

(Docket  Na  TQM-1-30-001  and  RP8»-160- 
007] 

Trunktin*  Gat  Co    ^^roooMd 

In  FERC  Gas  "-^nti 

November  27, 1968. 

Take  notice  that  TmnkUne  Gaa 
Company  (Trunkline)  on  I 
1989,  tendered  for  filing  Aa  fuBoising 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff,  Original  Volume  Na  1: 


First  Substitute  Seventy-Third  Revised 
Sheet  No.  3-A 

The  proposed  effective  date  of  this 
revised  tariff  sheet  is  December  1, 1989. 

Trunkline  states  that  the  above- 
reference  tariff  sheet  as  revised,  is 
being  filed  in  accordance  with  Section 
154.308  (quarterly  PGA  filing)  of  the 
Conunission's  Regulations  and  pursuant 
to  Section  18  (Purchased  Gas 
Adjustment  Clause)  of  Trunkline's  FERC 
Gas  Tariff,  Original  Volume  No.  1  to 
reflect  the  change  in  Trunkline's 
jurisdictional  rates  effective  December 
1,1989. 

Trunkline  states  that  it  filed  revised 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  Nos.  1  and  2  to  comply 
with  the  Commission's  Orders  dated 
May  31. 1989  and  October  31, 1989  in 
Docket  No.  RP89-160-000  to  be  effective 
November  1, 1989.  This  filing  by 
Trunkline  reflects  the  revised  base  tariff 
rates  as  filed  in  the  above-referenced 
proceeding  on  November  13, 1989 
adjusted  to  include  the  commodity  rate 
decrease  of  (2.02()  per  Dt  filed  in  Docket 
No.  RPa9-160-000  to  be  effective 
November  1. 1989  on  October  31. 1989  in 
Trunkline's  scheduled  quarterly  PGA 
filing  Docket  Na  TQgO-l-dO-000. 

This  filing  by  Trunkline  is  without 
prejudice  to  Trunkline's  rights  on 
rehearing  on  or  in  any  judicial  review 
proceeding  or  its  positicMi  in  Docket  No. 
RP89-160-000. 

Trunkline  has  requested  any 
necessary  waivers  of  the  Commission's 
Regulations  and  the  General  Terms  and 
Conditions  of  its  PGA  provisions  in 
order  to  permit  the  revised  tariff  sheet  to 
become  effective  as  proposed. 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  5, 1989.  Protests  wiB  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedfaig. 
Any  person  wishing  to  becoau  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Loia  D.  Casbdl. 

Secretary. 

[FR  Doc.  89-28140  Filed  11-30-88;  8:46  am] 

MLUNO  cooc  srir-ai-a 

Offica  of  Environmantal  Rastoration 
and  Waata  Managamant 

Meeting  on  Participation  In 
Environmental  Restoration  and  Waste 
Management  (ER&WM)  Applied 
Research,  Development, 
Demonstration,  Testing  and  Evaluation 
(RDDT&E)  Programs 

agency:  U.S.  Department  of  Energy, 
Office  of  Environmental  Restoration  and 
Waste  Management 

action:  Notice  of  meeting. 

summary:  The  U.S.  Department  of 
Energy  (DOE]  is  holding  a  meeting  to 
inform  interested  parties  of  the  scope 
and  purpose  of  its  recently-published 
ER&WM  Applied  RDDT&E  Five- Year 
Plan  and  to  provide  a  forum  for 
discussion  of  DOE's  intent  to  conduct 
collaborative,  cooperative,  and  directly 
funded  RDDT&E  with  the  private  sector, 
imiversities,  and  other  Government 
agencies. 

Details  of  die  meeting  are  as  follows: 

Chairman:  Leo  P.  Duffy. 

Topics:  DOE  plans  for  ER&WM,  DOE 
plans  for  RDDT&E,  DOE  management  of 
RDDT&E.  DOE  needs  in  ER&WM,  DOE 
needs  in  RDDT&E,  Industrial  integration. 
Education  initiatives.  Procurement 
procedures.  Proposal  submission,  Patent 
issues,  and  Liability  issues. 

Who  Should  Attend  Representatives 
of  private  firms,  Government  and 
educational  institutions  which  have 
capabilities  in  and  are  interested  in 
performing  needed  ER&WM  RDDT&E. 

Date(s):  13th  and  14tfa  of  December, 
1989. 

TiatefM):  8:30  a.m. — SdDO  pjL  on 
December  13, 1989, 8:30  a.m. — 3:00  p.m. 
on  December  14, 1989. 

Place:  San  Francisco  Marriott  San 
Francisco,  California 

Format-  One  and  oae-half  days  ol 
presentations  and  a  oae-katf  day 
workshop  on  Five-Year  Visa 
implementation,  procurement  strategy, 
and  opportunities  for  cooperative, 
collaborative,  and  directly  fended 
RDDT&E. 

Registration:  A  rcgistratioii  fiee  of 
$90.00  will  be  charged,  covering  costs  of 
the  meeting  including  lunch  both  days. 
Limited  space  is  availabia.  Advanced 
registration  Is  recommended.  For 


w 
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registration  information,  call  Donna 

McComb  at  (602)  624-7008. 

Paul  Grimin, 

Acting  Director,  Office  of  Environmental 

Restoration  and  Waste  Management. 

[FR  Doc.  89-28294  Filed  11-30-89;  8:45  am] 

aiLUNa  COM  Mao-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-9692-«l 

Environm«ntal  impact  Statements; 
Availability 

Responsible  agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5076  or  (202)  382-5073. 

Availability  of  Environmental  Impact 
Statements  Filed  November  za  1989 
Through  November  24. 1989  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  890331,  Draft,  AFS,  CA,  Penney 
Ridge  Fire  Salvage  and  Resource 
Recovery  Project,  Implementation, 
ShasU-Trinity  National  Forest.  Trinity 
County,  CA,  Due:  January  16, 1990. 
Contact  Kenneth  W.  Smith  (916)  352- 
4211. 
EIS  No.  890332,  FSuppl.  COE.  NC, 
Wilmington  Harbor  Long-term  Plan, 
Dredging  and  Disposal  of  Sediments, 
Implementation,  New  Hanover  and 
Brunswick  Counties,  NC,  Due:  January 
5. 1990,  Contact:  Frank  Yelverton  (919) 
251-4640.- 
EIS  No.  890333,  Final.  BLM,  AZ,  CA, 
Yuma  District  Wilderness  Study 
Areas.  Wilderness  Designation, 
Recommendation,  Havaru  and  Yuma 
Resource  Areas,  LaPaz,  Mohave  and 
Yuma  Counties,  AZ  and  Imperial, 
Riverside,  and  San  Bernardino 
Counties,  CA,  Due:  January  2, 1990, 
Contact:  Darwin  Snell  (602)  726-6300. 
EIS  No.  890334,  DSuppl,  NOA,  Longline 
and  Pot  Gear  Sablefish  Management, 
Revision  to  Management  Plan. 
Approval  and  Implementation,  Gulf  of 
Alaska.  Bering  Sea  and  Aleutian 
Islands.  AK,  Due:  January  16, 1990, 
Contact  Steven  Pennoyer  (907)  586- 
7221. 

Dated:  November  27. 1989. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-28200  Filed  11-30-89:8:45  am] 

BILUNQ  COOC  MW-SO-M 

[ER-fRL-M92-71 

Environmental  Impact  Statamants  and 
Ragulationa;  Availability  of  EPA 
Comments 

Availability  of  EPA  conmients 
prepared  November  13, 1989  through 


November  17, 1989  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  7, 1989  (54  FR  15006). 

Draft  EISs 

ERP  No.  DS-COE-L82005-WA  Rating 
LO.  Washington  Aquatic  Plant 
Management  Program  Geographic  and 
Treatment  Related  Program  Update 
Implementation,  Lewis  and  Pend  Oreille 
Counties.  WA. 

Summary:  EPA  has  reviewed  the  draft 
supplement  and  has  no  objections  to  the 
project  as  described  EPJ>  No.  D-FHW- 
L40171-OR.  Rating  EC2. 1-84  Widening, 
NE.  181st  Avenue  to  Sandy  River, 
Fimding  and  404  Permit,  Multnomah 
County,  OR. 

Summary:  EPA  major  concerns  with 
this  project  are  based  on  potential 
impacts  to  ground-water  resources, 
potential  cumulative  impacts,  and  the 
stated  contribution  of  this  project  to 
growth  in  the  project  area 

Final  EISs 

ERP  No.  F-COB-G3e030-LA,  Aloha- 
Rigolette  Area  Agricidture  Flood  Control 
Plan,  Implementation,  Red  River 
Floodplain,  Grant  and  Rapides  Parishes, 
LA, 

Summary:  EPA  finds  that  the  Final 
EIS  and  the  recommend  plan  of  action, 
inclusive  of  the  described  mitigation 
plan  satisfy  our  Agency's  concerns. 

ERP  No.  FS-COE-H36016-IA.  West 
Des  Moines  and  Des  Moines  Local  Flood 
Control  Protection,  Polk  County,  lA. 

Summary:  EPA  encouraged  the  City  of 
Des  Moines  to  mitigate  for  the  loss  of 
wetlands  due  to  project  construction. 

ERP  No.  F-DOE-J08023-ND.  Charlie 
Creek-Belfield  345  kV  Transmission  Line 
Project  Construction,  Operation  and 
Maintenance,  Implementation,  Billings, 
Stark,  McKenzie  and  Dunn  Counties, 
ND. 

Summary:  EPA  believes  the  preferred 
alternative  can  be  constructed  and 
operated  with  minimal  impact  to  the 
environment 

Dated:  November  28, 1989. 
Wiiliam  a  Dicburflon, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-28201  Filed  11-30-89: 8:45  am] 

WLUNa  CODE  MM>-MMI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Managen>ent  and  Budget  for  Review 

November  21, 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  as  amended 
(44  U.S.C.  3501-3520). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-380a  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
Persons  wishing  to  comment  on  this 
information  collection  should  contact 
Eyvctte  Flynn,  Office  of  Management 
and  Budget  Room  3235  NEOB, 
Washington,  DC  20503.  (202)  395-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Conmiission.  For  further 
information  contact  Jerry  Cowden. 
Federal  Communications  Commission, 
(202)  €32-7513. 
OMB  Number  3060-0180, 
ra/e.-Section  73.1610,  Equipment 
Tests. 
Action:  Extension, 
Respondents:  Businesses  (Including 
small  businesses). 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  771 
responses:  386  hours  total  annual 
burden:  30  minutes  average  burden  per 
respondent 

Needs  and  Uses:  This  rule  requires  the 
permittee  of  a  new  broadcast  station  to 
notify  the  Conmiission  of  plans  to 
conduct  equipment  tests  for  the  purpose 
of  making  adjustments  and 
measurements.  The  information  is  used 
to  ensure  compliance  with  the  terms  of 
the  construction  permit  and  applicable 
engineering  standards. 

Federal  Communication  Commission. 
Donna  R.  Seaicy, 
Secretary. 
[FR  Doc.  89-28113  Filed  11-30-89;  8:45  amj 

MLUNQ  OODC  (Tia-OI-M 


[Report  No.  18021 

Petttiona  for  Reconsideration  of 
Actions  In  Rulemaking  Proceedings 

November  24. 1989. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  Usted  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
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documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street 
NW..  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  on  or 
before  December  8, 1989.  See  S  l-4(b)(l) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject-  Amendment  of  section 
73.202(b)  Table  of  AllobnenU.  FM 
Broadcast  Stations.  (Carmel,  Carmel 
Valley.  Hollister  &  Scotts  Valley.  CA) 
Petitions  filed:  1 
Subject-  Amendment  of  section 
73.606(b)  Table  of  Allobnents  TV 
Broadcast  Stations.  (Decatur  and 
Piano,  Texas)  Petitions  Filed:  1 
Subject-  Amendment  of  section 
73.202(b)  Table  of  Allobnents  FM 
Broadcast  Stations.  (Butier,  Alabama 
and  Bay  Springs,  Mississippi)  (RM- 
6707)  Petitions  Filed:  1 
Subject-  Amendment  of  section 
73.202(b)  Table  of  Allobnents  FM 
Broadcast  Stations.  (Glasgow, 
Kenhicky)  (RM-6750)  Petitions  Filed:  1 
Subject-  Amendment  of  section 
73.202(b)  Table  of  Allobnents.  FM 
Broadcast  Stations.  (Muskegon 
Heights.  Michigan)  (RM-7138) 
Petitions  Filed:  1 
Subject  Provision  of  Aeronautical 

Services  via  tiie  INMARSAT  System. 
.    (CC  Docket  No.  87-75)  Petitions  Filed: 

1 
Subject  Flexible  Allocation  of 
frequencies  in  the  Domestic  Public 
Land  Mobile  Service  for  paging  and 
other  services.  (CC  Docket  No.  87-120) 
Petitions  Filed:  1 
Subject  Amendment  of  section 
73.202(b)  Table  of  Allobnents,  FM 
Broadcast  Stations.  (Provincetown, 
Dennis,  Dennisport  West  Yarmouth, 
and  Hanvichport  MA)  (MM  Docket 
No.  87-484,  RM  No.  6241)  Petitions 
FUed:l 
Subject  Amendment  of  section 
73.202(b)  Table  of  Allobnents,  FM 
Broadcast  Stations.  (Bartow, 
Chauncey.  Dublin.  Eastman, 
Jefiersonville.  Lyons,  Soperton  and 
Unadilla.  Georgia)  (MM  Docket  No. 
88-460,  RM  Nob.  6263,  6214.  6338,  & 
6601)  Petitions  Filed:  1 
Subject  Amendment  of  section 
73.202(b).  Table  of  Allobnents,  FM 
Broadcast  Stations.  (Angola,  Berne, 
Decatur,  Lagrange  and  Roanoke, 
Indiana;  and  Brooklyn  and  Hudson, 
Michigan)  (MM  Docket  No.  88-284, 
RM  Nos.  6138, 6474  &  6489)  Petitions 
FUedl 
Subject  Amendment  of  section 
73.202(b),  Table  of  Allotments.  FM 


Broadcast  Stations.  (Winnebago, 
Nebraska)  (MM  Docket  No.  88-502, 
RM  No.  6449)  Petitions  Filed:  1 

Federal  Communicationa  Commisaioo. 
Donna  R.  Searcy, 
Secretary. 

[FR  Doc  89-28114  Filed  11-30-80: 8:45  am] 
■AUNQ  COOe  tTH-OI-H 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
follovring  groups  of  mutually  exclusive 
applications  for  two  new  FM  stations: 


MM 

Applicant 

FileNa 

Docket 
Na 

A.  Sound  of  Ufa.  Inc.; 

BPED- 

89-504 

Voofheesville.  NY. 

871214MC 

B.  Family 

BPH-87121SMA 

Broadcasting,  Inc.; 

Voomeesvilte,  NY. 

C.  George  M. 

BPH-871215MC 

Ragsdale,  Daniel  F. 

Ftes,  Jr.  and 

Gregory  T.  Lano  d/ 

b/a  Mid-Attantic 

Broadcasting 

Company; 

Vooctwesviile.  NY. 

D.  WAMC; 

BPEO- 

Vooftieesville,  NY. 

e71216MA 

E.  Franctes  W.  BeH; 

BPH-e71216MO 

Vooftieesville.  NY. 

F.  R.  Bryan  Jacksor^; 

BPH-e71216ME 

Voort>eesviUe.  NY. 

Q.  Trl^atiesFM 

BPH-871216MQ 

Umlted  Partnership; 

Voortwesville,  NY. 

Issue  Heading  and  Applicantfs) 

1.  (See  Appendix).  G 

2.  (See  Appendix),  G 

3.  (See  Appendix).  G 

4.  (See  Appendix).  G 

5.  City  Coverage,  A,D 

6.  Environmental,  AB,CJ},F    ' 

7.  Comparative,  AB,C,D.EJ,G 
&  Ultimate,  AB.CJD.E,F,G 


II. 


Applicant 

FlaNa 

MM 

DocMt 
N& 

A.  PruW  and  0«Mn; 
Corydon,IN. 

BPH-860218MQ 

87-659 

Issue  Heading  and  Applicants 

1.  Comparative.  A 

2.  Ultimate.  A 

2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934  as 
amended,  the  above  appUcations  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 


BEST  COPY  AVAILABLE 


entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986, 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
is  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti^et  NW„ 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc  2100  M  Sbeet  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
I.  Jan  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix  (Voorheesvilie,  NY) 

1.  To  determine  whether  Sonrise 
Management  Services.  Ina  ia  an  undiacloaed 
party-ln-interest  to  G'i  (Tri-Qties} 
application. 

2.  To  determine  whether  G'l  (Tii-Citiefl) 
organizational  structiuv  is  a  sham. 

3.  To  determine  whether  G  (Tri-Cities) 
violated  Section  1.65  of  the  Commission's 
Rules  and/or  lacked  candor  by  failing  to 
re|>ort:  (i)  the  designation  of  character  issues 
against  other  applicants  in  which  one  or  more 
of  its  partners  has  an  ownership  interest,  (ii) 
the  dismissal  of  such  ownership  interest  and/ 
or  the  dismissal  of  such  applications  %vith 
imresolved  character  issues  pending,  and  (iii) 
the  interest  held  by  one  or  more  of  its 
partners  in  applications  pending  and/or 
dismissed  with  prejudice  by  the  Commission. 

4.  To  determine,  from  the  evidence 
adduced  pursuant  to  Issues  1  through  3 
above,  whether  G  (Tri-Cities)  possesses  the 
basic  qualifications  to  be  a  licensee  of  the 
facilities  sought  herein. 

[FR  Doc  89-28116  Filed  11-30-80;  8:45  am] 

■ailNQ  COOC  f713-01-lt 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  South  Europe/ 
XJSJL  Freight  Conference,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
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the  Fedenl  RagMar  in  which  this  notice 
appears.  The  raquirementa  for 
oomments  are  found  in  I  572.603  ofTltle 
46  of  the  Code  of  Federal  Regulationa. 
Interested  persons  should  cmuxilt  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  Nou  202-«1067iB-040 

Title:  South  Europe/U.SA.  Freight 

Conference. 
Parties: 
Achille  Lauro 

Compagnie  Cenerale  Maritime 
Compania  Transatiantica  Espanola 

Sj\. 
Costa  Container  Line.  A  Division  of 

Contship 
Containerlines  Limited 
d'Afflico  Societa  di  Navigazione, 

S.pA. 
Evergreen  Marine  CorpOTation 

(Taiwan]  Ltd. 
Farrell  Lines,  In& 
"Italia"  di  Navigazione,  S.p.A. 
Jugolinija 
Jogooceanija 

Lykes  Bros.  Steamship  Co^  Ltd. 
AJ>.  Moller-Maersk  line 
Nedlloyd  Ujnen  RV. 
Sea-Land  Service.  Ina 
P.O.  Containers  (TFL)  Ltd. 
Zim  Israel  Navigation  Company,  Ltd. 
Synposis:  The  modification  amends  the 
geographic  scope  of  the  Agreement  by 
deleting  the  transportation  of  cargo 
via  Yugoslav  ports  and  from  points  in 
Yugoslavia  via  all  ports  within  the 
•cope  of  the  Agreement 

Agreement  Noj  212-010748-OM 

Title:  Columbus/Pace/SCNZ/PAD 
Space  Charter  and  Sailing  Agreement 

Parties: 
Columbus  Line 
Pace  Line 
The  ^pping  Corporation  of  New 

Zealand  Limited 
Australia  New  Zealand  Direct  Line 
Pacific  Australia  Direct  Line 

Synopsis:  The  modification  proposes  to 
(1)  change  the  name  of  the  Agreement 
to  Columbus/Pace  Space  Chuter  end 
Sailing  Agreement:  (2)  delete 
Australia-New  Zealand  Direct  Line 
(ANZDL)  as  a  party  to  the  Agreement; 
(3)  remove  the  names  of  The  Shipping 
Corporation  of  New  Zealand  Limited 
(SCNZ)  and  Pacific  Australia  Direct 
Line  (PAD)  M  partiee  to  the 
Agreement  doe  to  the  implementation 
of  Agreement  Na  207-011144:  (4) 
delete  the  aathority  for  the  parties  to 
pool  revenues  and  (5)  change  oert^n 
Articles  of  the  A;n^ement  to  conform 
with  the  He  «  »,  a  'Talian  Trade 
Practices  (International  Liner  Cargo 
Shippfaog)  Amendment  Act  1909. 


Agreement  No.:  20S-0112M 

Title:  Yugoslavia/United  States 
Discussion  Agreement 

Parties: 
Nedlloyd  Lines.  B.V. 
Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  Agreement  authorizes  the 
parties  to  discuss  and  exchange 
information  on  rates,  charges,  service 
contracts  and  other  matters  in  the 
trade  from  ports  in  Yugoslavia  and 
points  in  Yugoslavia  via  such  ports 
and  via  Italian  ports  to  ports  on  the 
U.S.  Atlantic  and  Gulf  coasts  and  to 
all  U.S.  interior  and  coastal  points  via 
such  U.S.  ports.  The  parties  have  no 
obligation  under  this  Agreement  other 
than  voluntarily,  to  adhere  to  any 
consensus  or  agreement  reached. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  27, 1989. 
Ronald  D.  Muipby, 
Assistant  Secretary. 
[PR  Doc  89-28132  Filed  11-30-88;  8:45  am] 

■ILLNM  COOC  (TWMI-II 


Cancellation  of  InactWa  Foreign  Twfffa 

By  notice  served  September  25, 1989 
and  published  in  the  Federal  Register  on 
September  29, 1969  (53  FR  40190],  the 
Federal  Maritime  Commission  notified 
279  carriers  of  its  intent  to  cancel  their 
individual  tariffs,  in  the  absence  of 
showing  of  good  cause  why  such  tariffs 
should  not  be  cancelled. 

The  notice  was  served  on  279  carriers 
by  certified  mail  on  September  25, 1989; 
and  33  carriers  replied  to  the  notice 
requesting  that  their  tariSs  remain 
active.  Accordingly,  the  tariffs  of  the  33 
carriers  listed  in  Attachment  A  that 
responded  to  the  notice  will  be  retained 
in  the  Commission's  active  files. 

It  is  misleading  to  the  public 
potentially  unfair  to  competing  carriers, 
and  an  unreasonable  administrative 
burden  on  the  Commission's  staff  for 
inactive  tariffs  to  remain  on  file. 
Accordingly,  the  tariffs  of  the  246 
carriers  listed  in  Attachment  B  to  this 
notice  that  failed  to  respond  to  the 
September  25, 1989  notice  will  be 
cancelled.  It  should  be  noted  that 
certain  information  items  on  the 
attached  lists  may  not  apply  to  a 
particular  carrier  and  are,  therefore, 
designated  not  applicable  (NA). 

Now,  therefore,  it  is  ordered.  That  the 
tariffs  of  the  240  cairiers  listed  on 
Attachment  B  be  caaoeUed  effective 
October  31. 1900. 

It  it  further  ordered.  That  a  copy  of 
this  notice  be  sent  by  certified  mail  to 
the  last  known  address  of  the  carriers 
listed  in  the  attachments  to  this  notice. 


H  is  further  ordered.  That  this  notice 
be  published  in  the  Federal  Register. 

"This  notice  is  issued  pursuant  to 
authority  delegated  to  the  Director, 
Biuvau  of  Domestic  Regulation  by  \  0.04 
of  Commission  Order  No.  1  (Revised) 
dated  November  12, 1981. 
Robert  G.  Diew. 
Director,  Bureau  of  Domestic  Regulation. 

Carriers  That  Responded  to  the  Notice 
of  Intent  To  Cancel  Inactive  Fordgn 
Tariffs 

Acronym:  Air  Sea  Transport  Ina 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Sti^et:  10  FL,  No.  71  Sun  Chiang  Road 
City:  Taipei 
State: 

Country:  Taiwan 
License  No.: 
Name  Noj  007075 

Acronym:  Asia  Shipping  Company  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  159  Tonnele  Avenue 
City:  Jersey  City 
State:  N]  07306 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007832 
Acronym:  Cargolift  (USA)  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  8084  Cherry  Stone  Avenue 
City:  Panorama  City 
State:  CA  94102 

Country:  United  States  of  America 
License  No.: 
Name  No.:  00649 
Acronym:  Cheetah  Express  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  2262-A  Landmeier  Road 
City:  Elk  Grove  Village 
State:  IL  60007 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007808 

Acronym:  Chiao  Peng  Shipping  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  Room  1803.  The  Centre  Mark, 

287-299  Queen's  Road.  Central 
City:  Hong  Kong 
State: 

Coimtiy:  Hong  Kong 
License  Noj 
Name  No.:  007086 
Acronym:  CMB  Trutainer 
DBA  Name:  NA. 
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Person  type:  Non- Vessel-Operating 

Common  Carrier 
Sb>eet:  Meir  1 
aty:B-2000  Antwerp 
State: 

Country:  Belgium 
License  No.: 
Name  No.:  007513 

Acronym:  Conrado's  Cargo 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Sti>eet  2449-A  E.  Plaza  Blvd. 
aty:  National  City 
State:  CA  92050 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007148 
Acronym:  Container  Lines  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier,  Ocean  Common 

Carrier  (Vessel  Operating) 
Street:  20/21  Princess  Street — Hanover 

Stieet 
City:  London  WIR8PX 
State: 

Country:  Great  Britain 
License  No.: 
Name  No.:  000812 
Acronym:  Continental  Seacorp  Shipping. 

Ltd. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Sti^et:  Butterfield  Plaza 
City:  Providenciales 
State: 

Country:  Turks  and  Caicos  Islands 
License  No.: 
Name  No.:  007318 

Acronym:  Cornell  Air  Freight  Limited 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  155-06  South  Conduit  Avenue 
City:  Jamaica 
State:  NY  11434 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001772 
Acronym:  Dachser  Transport  of  America 

Ina 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  175-01  Rockaway  Boidevard, 

Suite  301 
City:  Jamaica 
State:  NY  11434 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000917 
Acronym:  Dyer  International.  In& 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 


Stieet  1782  Clear  Lake  Drive 

Qty:  Milpitas 

SUte:  CA  95035 

Country: 

License  No.: 

Name  No.:  008232 

Acronym:  Excel  International  Freigjit 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  800  E.  Wardlow  Road 
City:  Long  Beach 
State:  CA  90807 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001264 

Acronym:  Gulf  Carib  lines  Ltd. 

DBA  Name:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  P.O.  Box  1500 
City:  Tampa 
SUte:  FL  33601 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007710 

Acronym:  Hemisphere  Navigation  & 

Trading  Corp. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  43  Park  Street— 2nd  Floor 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007509 
Acronym:  International  Aero-Sea 

Forwarders  Ina 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Stieet  11222  La  Qenega  Blvd.,  #525 
City:  Inglewood 
State:  CA  90304 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007778 
Acronym:  International  Exhibits 

Transport  Ina 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  150  Broadway— Suite  1800 
aty:  New  Yoric 
SUte:  NY  10038 

Country:  United  SUtes  of  America 
License  No.: 
Name  Noj  001360 

Acronym:  Lloyd  IntemationaL  In& 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  26  Lantern  Lane 
Qty:  Weymouth 
SUU:  MA  02188 
Country:  United  SUtes  of  America 


License  Noj 

Name  No.:  005921 

Acronym:  Macs  Maritime  Carrier 

Shipping  Gmbh  &  Company 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Vorsetzen  50 
Qty:  2000  Hamburg  11 
SUU: 
Country:  German  Federal  Republic 

(West) 
License  No.: 
Name  No.:  001839 
Acronym:  Marcon  Line  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  2016  University  Drive 
Qty:  Compton 
SUte:  CA  90220 

Country:  United  SUUs  of  America 
License  No.: 
Name  No.:  001654 
Acronym:  MoUie  Limited 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  P.O.  Box  488,  Marsh  Harbour 
Qty:  Abaco.  Bahamas 
SUU: 

Country:  Bahama  Islands 
License  No.: 
Name  No.:  006679 
Acronym:  Nantai  Line  Co.,  Ltd. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  IBM  Bldg.  3  Fl  No.  2  Tun-Hwa  S. 

Rd. 
Qty:  Taipei 
SUte: 

Country:  Taiwan  10588 
License  No.: 
Name  No.:  006143 

Acronym:  New  Port  Shipping  Lines  Ina 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  2450  DelU  Lane 
Qty:  Elk  Grove  Village 
SUU:  0.60007 

Country:  United  SUtes  of  America 
License  No.: 
Name  No.:  007109 

Acronym:  Ocean-Air  IntemationaL  In& 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  C&xiler 
Street  11222  La  Qenega  Blvd..  #475 
Qty:  Inglewood 
SUte:  CA  00304 

County:  United  SUtes  of  America 
License  No.: 
Name  No~  001279 
Acronym:  Overseas  E^qiress  Una 
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DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1675  S.  Ebnhurst  Road 
City:  Elk  Grove  Village 
State:  ILM007 

Coimtry:  United  States  <rf  America 
License  No.: 
Name  No.:  007635 

Acronym:  Overseas  Super  Express,  Inc 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operatiag 

Common  Carrier 
Street:  1207  Mahalo  Place 
City:  Compton 
State:  CA  90220 

Country:  United  States  of  America 
License  No.: 
Name  No.:  002140 
Acronym:  Overseas  Transportation 

Consultants.  Inc. 
DBA  Name:  NA 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  9096  Railwood 
City:  Houston 
State:  TX  77078 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006179 
Acronym:  South  China  Consolidation 

Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  ll/F.,  Victoria  Heights  Wdg. 
192-194,  Nathan  Road 
City:  Kowloon 
State: 

Country:  Hong  Kong 
License  No.: 
Name  No.:  007835 

Acronym:  Strand  Freight  System.  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Kdg.  #5,  ftooklyn  Navy  Yard 
City:  Brooklyn 
State:  NY  11205 

Country:  United  States  trf  America 
License  No.: 
Name  No.:  001193 

Acronym:  Trans-Union  Container  Line 
DBA  Name:  NA- 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  11222  La  Qenega  Blvd.  Suite  540 
City:  Inglewood 
State:  CA  90304 

Country:  United  States  of  America 
License  Nou 
Name  No.:  000640 
Acronym:  W.L  Shipping  Co.,  Ltd. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  Room  2301.  AL-A4  Nan  Fung 
Centre,  264-298  Castle  Peak  Road 


City:  Tsuen  Wan,  N.T. 

State: 

Country:  Hong  Kong 

License  No.: 

Name  No.:  007833 

Acronym:  World  Express  Ina 

DBA  Namr.  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  55  American  Legion  Midway 
City:  Revere 
State:  MA  02151 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000745 

Acronym:  Woridtrend  Shipping.  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  8/F.  Greatmany  Commercial 

Centre,  lOft-115  Queen's  Road,  East 
City:  Wanchai 
State: 

Country:  Hong  Kong 
License  No.: 
Name  No.:  007308 

Carriers  That  Failed  To  Respond  to  the 
Notice  of  Intent  To  Cancel  Inactive 
Foreign  Tariffs 

Acronym:  A.  K.  Express 
DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier  Ocean  Freight 
Forwarder  (Independent] 
Street:  367  W.  Victoria  Street 
City:  Gardena 
State:  CA  90248 

Country:  United  States  of  America 
License  No.:  2858 
Name  No.:  000152 

Acronym:  A/S  Deep  Sea  Shipping  Ltd. 
DBA  Name:  D.S.S.,  Inc. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  90  West  Street.  Suite  1100 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 

License  No.: 

Name  No.:  001794 

Acronym:  Access  Cargo  Services  Corp. 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street  787  San  Bruno  Ave.  East 

City:  San  Bruno 

State:  CA  94066 

Country:  United  States  oi  America 

License  Na: 

Name  No.:  007931 

Acronym:  Aeromar  Express 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street:  1505  E.  Del  Amo  Boulevard 

City:  Carson 

State:  CA  90745 


Country:  United  States  of  America 

License  No.: 

Name  No.:  007025 

Acronym:  Aeropac 

DBA  Name:  NA. 

Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  2750  N.W.  79th  Avenue 
City:  Miami 
State:  FL  33122 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007066 
Acronym:  Africa  Box  line,  Ina 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  147-95  Fanners  Boulevard 
City:  Jamaica 
State:  NY  11434 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000173 
Acronym:  Air  Services 
DBA  Name:  Agency  International 

Forwarding,  Inc 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  3979  N.W.  24th  Street 
City:  Miami 
State:  FL  33124 
Country: 
License  No.: 
Name  No.:  008169 
Acronym:  Air  Sea  Land  Cargo 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  2829  V*  Fletcher  Drive 
City:  Los  Angeles 
State:  CA  90039 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007029 

Acronym:  Airline  Airfreight  (JFK)  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  182-30 150th  Road 
Qty:  Jamaica 
State:  NY  11413 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007831 
Acronym:  Alaska  Outport 

Transportation  Association  be. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  659  N.E.  Northlaka  Way 
City:  Seattle 
State:  WA  98105 
Country:  United  States  of  America 

License  No.: 
Name  No.:  007327 
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Acronym:  Albury's  International 

Shipping,  Inc. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  N3456 
City:  Nassau 
State: 

Country:  Bahama  Islands 
License  No.: 
Name  No.:  000191 
Acronym:  AU  Americas  Marine 

Forwarding  Co. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  7001  N.W.  25th  Street 
City:  Miami 
State:  FL  33122 
Coimtry: 
License  No.: 
Name  No.:  00B210 
Acronym:  All  Cargo  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  167-10  South  Conduit  Avenue 
City:  Jamaica 
State:  NY  11434 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006678 
Acronym:  All-Oceans  Express  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  Suite  2300  No.  3  Embarcadero 

Center 
City:  San  Francisco 
State:  CA  94111 

Country:  United  States  of  America 
License  No- 
Name  No.:  000207 

Acronym:  Ailgreen  Worldwide  Express 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  1875  House  Lane 
City:  Hanover 
State:  EL  60103 

Country:  United  States  of  America 
License  Noj 
Name  No.;  005836 
Acronym:  Alto  International  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  89-15 127th  Street 
City:  Richmond  Hill 
State:  NY  11418 

Country:  United  States  of  America 
License  Na: 
Name  No.:  007074 

Acronym:  Always  Ocean  Transport 
DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 


Street:  167-16 146th  Avenue 

City:  Jamaica 

State:  NY  11434 

Country:  United  States  of  America 

License  No.: 

Name  No.:  007089 

Acronym:  American  Carit^an 

Transport  bic. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  3399 
City:  Humble 
State:  TX  77347 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006991 

Acronym:  American  Gulf  Shipping  Inc. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street:  2420  Athania  Parkway,  Suite  300 
City:  Metairie 
State:  LA  70002 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005851 

Acronym:  American  Shipping  Lines 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  11320  South  Post  Oak  Road,  #214 
City:  Houston 
State:  TX  77035 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006615 

Acronym:  Americas  Container  Line  Ltd. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  32  South  Street 
City:  Baltimore 
State:  MD  21202 

Coimtry:  United  States  of  America 
License  No.: 
Name  No.:  006196 

Acronym:  Anchor  Maritime  Lines,  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  8003  NW.  67th  Street 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000252 
Acronym:  Andean  Line  N.V. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  J.  Kenndedy  Lann  30 
City:  9020  Gent 

State:  £ 

Country:  Belgium 
License  No.: 
Name  No.:  006312 


Acronym:  Anderson  Shipping  Company, 

Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  P.O.  Box  1554 
City:  Tustin 
State:  CA  92680 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007443 

Acronjrm:  Astro  Traders,  Inc 

DBA  Name:  NA. 

Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  1246  Artesia  Boulevard 
City:  Long  Beach 
State:  CA  90606 

Country:  United  States  of  America 
License  Na: 
Name  No.:  006675 

Acronym:  B.C.R.  Line 

DBA  Name:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  C/0  MTO-Maritime  Transport 

Overseas  GMBH,  AM  Seestem  24 
City:  D-4000  Dusseldorf  11 
State: 
Country:  German  Federal  Republic 

(West) 
License  No.: 
Name  No.:  000324 

Acronym:  Bahama  Shipping  Lines,  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  P.O.  Box  N-4645 
City:  Nassau 
State: 

Country:  Bahama  Islands 
License  No.: 
Name  No.:  000337 
Acronym:  Bangkok  Shipping 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  8232  Coldwater  Canyon  Avenue 
City:  North  Hollywood 
State:  CA  91605 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007849 
Acronym:  Banks  Shipping,  Inc 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  1241  Public  Ledger  Bldg. 
City:  Philadelphia 
State:  PA  19106 

Country:  United  States  of  America 
License  Noj 
Name  No.:  000346 
Acronym:  Bart>er  "nansport  Corp. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
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Street:  1  Jacobus  Avenue.  Bldg.  9A 

City:  S.  Kearny 

State:  N]  07032 

Country:  United  States  of  America 

License  No.: 

Name  No.:  008145 

Acronym:  Beaver  Marine  Lines 

DBA  Name:  NA. 

Person  type:  Ocean  Freight  Forwarder 

(Independent],  Non- Vessel-Operating 

Common  Carrier 
Street  P.O.  Box  38489 
City:  Denver 
State:  CO  80236 

Cotmtry:  United  States  of  America 
License  No.:  2531 
Name  No.:  000357 

Acronym:  Benship  International,  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  145th  Avenue  and  Hook  Creek 

Road 
City:  Valley  Stream 
State:  NY  11581 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007773 
Acronym:  Bra  sea  Line 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street:  Klipperstraat  15 
City:  D  2030  Antwerp 
State: 

Country:  Belgium 
License  No.: 
Name  No.:  006083 
Acronym:  Bywater  Shipping,  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  8320  Benjamin  Street 
City:  Chahnette 
State:  LA  70043 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006060 
Acronym:  C.C.C.  of  Georgia,  Inc. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street:  P.O.  Box  2317 
City:  Brunswick 
State:  GA  31521 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007036 
Acronym:  Cal  International  Freight 

Services 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1543  East  Delamo  Blvd. 
City:  Carson 
State:  CA  90746 
Country:  United  States  of  America 


License  No.: 

Name  No.:  007783 

Acronym:  Canadian  Tropic  Line 

DBA  Name:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  100  Park  Royal.  Suite  1102 
City:  W.  Vancouver  V7T 1A2 
State: 

Country:  Canada 
License  No.: 
Name  No.:  006316 
Acronym:  Canadian-American  Shipping 

Corp. 
DBA  Name:  Can-Am  Line 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  157-21  Rockaway  Blvd. 
City:  Jamaica 
State:  NY  11434 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006673 
Acronym:  Cimcun  Shipping  Corp. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  890  South  Dixie  Highway 
City:  Coral  Gables 
State:  FL  33146 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007124 

Acronym:  Capella  Marine  Service,  S.A. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  37-74  Oficinia  105.  Via  Espana, 

Edificio  Rafael 
City:  Panama  City 
State: 

Country:  Republic  of  Panama 
License  No.: 
Name  No.:  006234 
Acronym:  Cargo  King  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1079  West  Side  Avenue,  P.O.  Box 

3143 
City:  Jersey  City 
State:  NJ  07303 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005990 
Acronym:  Cargo  Mania  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Conunon  Carrier 
Street:  5088  NW  74th  Avenue 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.: 
Name  No.:  05994 
Acronym:  Cargo  Masters  International 

Inc. 


DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street-  8807  Pioneer  Blvd..  Unit  E 
City:  Santa  Fe  Springs 
State:  CA  90670 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005962 

Acronym:  Cargo  Point  International  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  45  John  Street  Suite  902 
City:  New  York 
State:  NY  10038 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005995 
Acronym:  Cargo.  S.P.A. 
DBA  Name:  NA. 
Person  type;  Non-Vessel-Operating 

Common  Carrier 
Street  Via  Del  Caravaggio,  6 
City:  20144  Milano 
State: 

Country:  Italy 
License  No.: 
Name  No.:  005997 
Acronym:  Caribbean  InteHca  Line 
DBA  Name:  Cari  Line 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  4210  NW.  2nd  Street  Suite  1 
City:  Miami 
State:  FL  33126 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007924 
Acronym:  CCN 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  444  Brickell  Avenue.  Suite  1015 
City:  Miami 
State:  FL  33131 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006071 
Acronym:  CCS  Cargo  Services  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  225  Broadway.  Suite  304 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007641 
Acronym:  Cedar  Star  Line 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel-Operating) 
Street:  Port  Sti^BohsaU  Bldg..  P.O.  Box 

90-1460  (Jdeidet  El  Metn) 
Qty:  Beirut  Lebanon 
State: 
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Country:  Lebanon 

License  No.: 

Name  No.:  007498 

Acronym:  CGM/InterHne 

DBA  Name:  Interline  Connection,  Inc. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  350  Calle  Comercil 
City:  San  Juan 
State:  PR  00905 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006964 
Acronym:  Christensen  Canadian  African 

Lines 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Ranvik 
City:  3200  Sandefjord 
State: 

Coimtry:  Norway 
License  No.: 
Name  No.:  000754 
Acronym:  Coastal  IntematicKial  Cargo 

and  Travel  Svc 
DBA  Name:  NA. 
Person  ty]>e:  Non- Vessel-Operating 

Common  Carrier 
Street:  9346  Van  Nuys  Blvd^  #2 
City:  Panorama  Qty 
State:  CA  91492 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007092 

Acronym  Cobum  Shipping  Services 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  50-58  Alco  Place 
City:  Baltimore 
State:  MD  21227 

Country:  United  States  of  America 
License  No.: 
Name  Na:  007602 

Acronym:  Compagnie  Maritime  21airoise 
DBA  Name:  CMZ  Connectainer 
Person  type:  Controlled  Carrier 
Street:  B.P.  9496 
City:  Kinshasa 
State: 

Country:  Zaire 
License  No.: 
Name  No.:  000785 
Acronym:  Compagnie  Marocaine  De 

Navigation 
DBA  Name:  Comanav 
Person  type:  Controlled  Carrier 
Street  7.  Boulevard  De  La  Ressistance 
City:  Casablanca  05 
State: 

Country:  Morocco 
License  No.: 
Name  No.:  005965 

Acronym:  Consolidated  Cargo  Services 
DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 


Street:  42  Broadway  Snite  1545 

City:  New  York 

State:  NY  10004 

Country:  United  States  of  America 

License  No.: 

Name  No.:  000804 

Acronym:  Consolidated  Interna tionai 

Freightways 
DBA  Name:  NA. 
Person  type:  Non- Vessel  Operating 

Common  Carrier 
Street  8213  N.  Denver  Avenoe 
aty:  Portland 
State:  OR  97217 

Coimtry:  United  States  of  America 
License  No.: 
Name  No.:  007979 

Acronym:  Container  Express  Lines  Inc. 

DBA  Name:  NA. 

Person  type:  Ocean  Conunon  Carrier 

(Vessel  Operating] 
Street  725  Market  Street 
City:  Wilmington 
State:  DE  19801 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007139 
Acronym:  Continental  Movers,  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Conunon  Carrier 
Street:  P.O.  Box  1606 
City:  Christiansted,  St.  Croix 
State:  VI 00820 

Country:  United  States  of  America 
License  No.: 
Name  No.:  002699 
Acronym:  Crossroads  Freight  Systems. 

In& 
DBA  Name:  NA. 
Person  type:  Non-Vessel-<^erating 

Common  Carrier 
Street:  1801  Hunter  St 
City:  Los  Angeles 
State:  CA  90021 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000843 
Acronym:  CTN  Consolidators  and 

Distributors,  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  Elizabeth  Seaport,  250  North 

Avenue  East 
City:  Elizabedi 
State:  NJ  07020 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006352 
Acronym:  Dania  Lines  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  6448  Ella  Lee  #2 
City:  Houston 
State:  TX  77057 


Country:  United  States  of  America 

License  No.: 

Name  No.:  006077 

Acron]rra:  Danielle  Intematiottal 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  147-04 176  Street 
City:  Jamaica 
State:  NY  11434 

Countiy:  United  States  of  America 
License  No.: 
Name  No.:  000911 
Acronym:  Diamond  Freight 

Consolidators,  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  8432  N.W.  66th  Street 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006756 
Acronym:  Domedar  IntematioDal 

Corporation 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  1111  El  Sagundo  Blvd 
City:  El  Sagundo 
State:  CA  90145 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006778 

Acronjin:  Dominican  Consolidators 
DBA  Name:  NA. 
Person  type:  Non-Vessel  C^erating 

Common  Carrier 
Street:  166-15  Willowbrook  Dr. 
City:  North  Brunswick 
State:  NJ  08802 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000936 
Acronym:  Exirasia  International  Freight, 

Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  5th  Floor.  No.  215.  Sec.  3, 

Nanking  E  Rd.  T. 
City:  Taipei 
State: 

Country:  Taiwan 
License  No.: 
Name  No.:  006920 
Acronym:  Euro  Italian  Freight  Systems 

S.R.L 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Corso  Sempione  60 
City:  20154  Milano 
SUte: 

Country:  Italy 
License  No.: 
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Name  No.:  006101 

Acronym:  Export  Lines  Inc. 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  280  Ellsworth  Avenue 
City:  Staten  Island 
State:  NY  10312 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001285 
Acronym:  Far  East  Container  Services, 

Ltd. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  Tsin  Sha  Tsui— P.O.  Box  85724 
City:  Kowloon  « 

State: 

Country:  Hong  Kong 
License  No.: 
Name  No.:  001778 
Acronym:  Far  East  Freight.  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  79-11  4l8t  Ave 
City:  Elmhurst 
State:  NY  11373 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005730 
Acronym:  Fednav  (USA)  Inc. 
DBA  Name:  Fednav  Lakes  Services 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street:  174  S.  Clark  Street 
City:  Detroit 
State:  MI  48209 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006134 
Acronym:  Fixm  Container  Cargo 

Services 
DBA  Name:  NA. 

Person  type:  Non-Vessel-Operating 
Common  Carrier,  Ocean  Common 
Carrier  (Vessel  Operating) 
Street:  1921  Bolsover 
City:  Houston 
State:  TX  77005 
Country: 
License  No.: 
Name  No.:  008400 
Acronym:  Four  Stars  Forwarding 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Opera  ting 

Common  Carrier 
Street:  P.O.  Box  28048 
City:  San  Diego 
State:  CA  92128 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007825 
Acronym:  Freeway  Enterprises 
DBA  Name:  NA. 

Person  type:  Non-Vessel-Operating 
Common  Carrier 


Street  2029  Chateau  Avenue 

City:  Anaheim 

State:  CA  92804 

Country:  United  States  of  America 

License  No.: 

Name  No.:  006680 

Acronym:  French  Groupage  Services 

DBA  Name:  Interline  Connection 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  22  Lue  Due  Beneral  De  Gaulle 
City:  SL  Martin 
State: 

Country:  French  Guiana 
License  No.:  * 
Name  No.:  006940 
Acronym:  Friendship  Lines.  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  159  Broad  Street 
City:  Brooklyn 
State:  NY  11231 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006786 
Acronym:  Full  Speed  Maritime  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  709-710  Sincere  Building.  173  Des 

Voeux  Road  Central 
City:  Hong  Kong 
State: 

Country:  Hong  Kong 
License  No.: 
Name  No.:  008244 
Acronym:  Gemini  Shipping.  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  12214  Cardston  Court 

City:  Tomball 

State:  TX  77375 

Country:  United  States  of  America 

License  No.: 

Name  No.:  007274 

Acronym:  Genebell  International  Freight 
Services 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street:  10855  MagnoUa  Blvd. 

City:  North  Hollywood 

State:  CA  91801 

Country:  United  States  of  America 

License  No.: 

Name  No.:  006666 

Acronym:  General  American  Transport 
Organization  Inc. 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street  P.O.  Box  8453 

City:  Woodlands 

State:  TX  77387 

Country:  United  States  of  America 


License  No.: 

Name  No.:  006252 

Acronym:  General  Line.  Ltd. 

DBA  Name:  General  Line 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  25  Warehouse  Road.  P.O.  Box 

3680  Apapa 
City:  Lagos 
State: 

Country:  Nigeria 
License  No.: 
Name  No.:  007083 
Acronym:  Global  International  U.SA., 

Ina 
DBA  Name:  Global  International 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  13430  Northwest  Freeway.  Ninth 

Floor 
City:  Houston 
State:  TX  77040 

Country:  United  States  of  America 
License  No.: 
Name  No.:  004558 
Acronym:  Global  Seacargo  Express 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Stieet:  4402  West  Jefferson  Blvd. 
City:  Los  Angeles 
State:  CA  90016 

Country:  United  States  of  America 
License  No.: 

Name  No.:  007955 

Acronym:  Grande  Monde  Travel  and 
Forwarding  Corp. 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street  9658  Garden  Grove  Blvd..  Suite 
203 

City:  Garden  Grove 

State:  CA  92644 

Country:  United  States  of  America 

License  No.: 

Name  No.:  006745 

Acronym:  Great  Western  Shipping  Corp. 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street  241  E.  Redondo  Beach  Blvd. 

City:  Gardena 

State:  CA  90248 

Country:  United  States  of  America 

License  No.: 

Name  No.:  006833 

Acronym:  GS  Ocean  Freight  Ltd. 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street  106  Tam  Kung  Road.  G/F. 

City:  Kowloon 

State: 

Country:  Hong  Kong 

License  No.: 

Name  No.:  007487 
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Acronym:  Guangdong  International 

Shipping  Co.,  Ltd. 
DBA  Name:  NA. 
Person  type:  Controlled  Carrier 
Street  25/F.,  Yardley  Commercial 

Building,  1-3  Connaught  Road,  West 
City:  Hong  Kong 
State: 

Cotmtry:  Hong  Kong 
License  No.: 
Name  No.:  000484 
Acronym:  Haniel  Transport  (Taiwan) 

Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Sti-eet  9F1.,  Ill,  Nanking  East  Road, 

Sec.  2. 
City:  Taipei 
State: 

Country:  Taiwan 
License  No.: 
Name  No.:  007648 
Acronym:  Hemisphere  Navigation  Co. 

Inc. 
DBA  Name:  Caribbean  Project  Lines 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  43  Park  Place 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.: 
Name  Na:  005852 
Acronym:  Hi  Hi  Santi  Corp. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Sb>eet  136-F  South  Linden  Ave. 
City:  South  San  Francisco 
State:  CA  94080 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007320 
Acronym:  Home  Boys  Shipping 

Company,  The 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  422,  Marsh  Harbour 
City:  Abaco 
State: 

Coimtry:  Bahama  Islands 
License  No.: 
Name  No.:  06354 

Acronym:  Hong  Kong  Islands  Line 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  249  E.  Ocean  Blvd.,  Suite  900 
City:  Long  Beach 
State:  CA  90802 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001447 
Acronym:  I.C.E.  Express,  Inc. 
DBA  Name:  NA. 


Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  1619  Jackson  Street  Suite  4 
City:  San  Francisco 
State:  CA  94109 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007565 
Acronym:  IFS  Lines,  Inc. 
DBA  Name:  NA. 
Person  type;  Non-Vessel-Operating 

Common  Carrier 
Street  8  Hook  Road 
City:  Bayonne 
State:  NJ  07002 

Country:  United  States  of  America 
License  No.: 
Name  No.:  008945 

Acronym:  Imperial  Lines  Corporation 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  7000  SW.  62  Avenue,  Suite  555-A 
City:  Miami 
State:  FL  33143 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007649 
Acronym:  Integrated  Carribean  Line, 

S.A. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Napoles  36-501 
City:  06600  Mexico,  D.F. 
State: 

Country:  Mexico 
License  No.: 
Name  No.:  008899 

Acronym:  Inter  Oceanic  Freight  S.A. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Ave.  Romulo  Betancourt  #335 
City:  Santo  Domingo 
State: 

Country:  Dominican  Republic 
License  No.: 
Name  No.:  005944 

Acronym:  Inter-Mart  Consolidators,  Co. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Sti-eet:  8501  Wilshire  Blvd..  Suite  130 
City:  Beverly  Hills 
State:  CA  90211 

Coimtry:  United  States  of  America 
License  No.: 
Name  No.:  007113 
Acronym:  Interasia  Lines.  Ltd. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  2-3  3-Chome,  Marunochi, 

Chiyoda-ku 
City:  Tokyo  100 
State: 


Country:  Japan 

License  No.: 

Name  No.:  001335 

Acronym:  International  Cargo 

Consolidation,  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  5  FL-A,  Li  Fung  Tower  No.  1. 

Nanking  E.  Rd..  Sec.  4 
City:  Taipei 
State: 

Country:  Taiwan 
License  No.: 
Name  No.:  007570 
Acronym:  International  Transportation 

Network.  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  2340  South  El  Camino  Real,  Suite 

14 
City:  San  Clemente 
State:  CA  92672 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006748 
Acronym:  Intersea  Shipping  Company, 

Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  287  Syosset-Woodbury  Road 
City:  Woodbury 
State:  NY  11797 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001376 
Acronym:  IPI  Transport,  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  320  Pine  Avenue.  *400 
City:  Long  Beach 
State:  CA  90802 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007930 

Acronjon:  Island  Shipping  Lines,  Ltd. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Sti-eet:  P.O.  Box  801 
City:  Red  Bank 
State:  NJ  07701 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006084 
Acronym:  Jamaica  Express 

Consolidators,  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Stieet  60  Kellogg  Street 
City:  Jersey  City 
State:  NJ  07035 
Countiy:  United  States  of  America 
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License  No.: 

Name  No.:  007336 

Acronym:  Japan  Multimodal  Transport 

Co..  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  C/0  Yamashin  Kogyo  Co..  Ltd.. 

3-19  Kanda-Nishiki-Cho 
City:  Chiyoda-ku.  Tokyo 
State: 

Coimtry:  Japan 
License  No.: 
Name  No.:  005674 
Acronym:  K/S  Nosac  A/S 
DBA  Name:  Nosac 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  27,  Smetad 
City:  0309  Oslo  3 
State: 

Country:  Norway 
License  No.: 
Name  No.:  007034 

Acronym:  Kaitone  Shipping  Co..  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  249  Des  Voeux  Road  C.  Room 

1102-2,  Tung  Ning  Bldg. 
City:  Hong  Kong 
State: 

Country:  Hong  Kong 
License  No.: 
Name  No.:  006938 

Acronym:  Kawaski  Kisen  Kaisha.  Ltd. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  2P9  Nishi-Shinbashi.  1-Chome. 

Minato-Ku 
City;  Tokyo  105 
State: 
Country: 
License  No.: 
Name  No.:  001466 
Acronym:  Korea  Shipping  Corp. 
DBA  Name:  NA. 
Person  type:  Ocean  Conunon  Carrier 

(Vessel  Operating) 
Street:  188-3. 1-Ka.  Eulji-Ro.  Choong-Ku 

CPO  Box  1164 
City:  Seoul  100 
State: 

Country:  Republic  of  Korea 
License  No.: 
Name  No.:  001456 
Acronym:  LK  Overseas  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Conunon  Carrier 
Street:  555  E.  Ocean  Blvd.  #818 
City:  Long  Beach 
State:  CA  90802 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005911 


Acronym:  LK.B.Marine 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  314  Lang  Road 
City:  Burlingame 
State:  CA  94010 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006947 
Acronym:  Latinvan,  Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  2100  NW  94  Ave. 
City:  Miami 
State:  FL  33172 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001590 

Acronym:  Leadway  Express  Co.,  Ltd. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  7F-1.  No  73  Fu  Hsing  N.  Road 
City:  Taipei 
State: 

Country:  Taiwan 
License  No.: 
Name  No.:  007998 
Acronym:  Lessco  Trading  Inc. 
DBA  Name:  Lessco  Shipping 
Person  type:  Non-Vessel-Operating 

Conunon  Carrier 
Street:  148  S.W.  8th  Street 
City:  Miami 
State:  FL  33130 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007297 
Acronym:  Low  Country  International. 

Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  15173 
City:  Washington 
State:  DC  20019 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005919 
Acronym:  M.B.C.  Lines 
DBA  Name:  M.B.C.  Lines 
Person  type:  Ocean  Conmion  Carrier 

(Vessel  Operating) 
Street: 

City:  Panama 
State: 

Country:  Republic  of  Panama 
License  No.: 
Name  No.:  005942 

Acronym:  Maine  Line  Transport,  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  217  Read  Street 
City:  Portland 


State:  OR  04101 

Country:  United  States  of  America 

License  No.: 

Name  No.:  006592 

Acronym:  Majestic  Freight  System 

Corporation 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  8816  S.  Sepulveda  Blvd.,  Suite  102 
City:  Los  Angeles 
State:  CA  90045 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007072 

Acronym:  Majesty  International,  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  10950  S.W.  117th  Place 
City:  Miami 
State:  FL  33187 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007502 
Acronym:  Manila  Freight  Services 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  213  E  Maude  Avenue.  Suite  112 
City:  Sunnyvale 
State:  CA  94086 

Country:  United  States  of  America 

License  No.: 

Name  No.:  007774 

Acronym:  Manila  International  Freight 
Services 

DBA  Name:  NA. 

Person  type:  Non-Vessel-Operating 
Common  Carrier 

Street:  1543  E.  Del  Amo  Blvd. 

City:  Carson 

State:  CA  90746 

Country:  United  States  of  America 

License  No.: 

Name  No.:  007341 

Acronym:  Marden  Freight  Systems,  Inc. 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street:  7489  N.W.  7th  Street 

City:  Miami 

State:  FL  33126 

Country:  United  States  of  America 

License  No.: 

Name  No.:  006847 

Acronym:  Marfret 

DBA  Name:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  13,  Quai  De  La  Joliette 
City:  13002  Marseille 
State: 

Country:  France 
License  No.: 
Name  No.:  007141 
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Acronym:  Marinvest  Funds  S  A. 
DBA  Name:  Dominican  Ferries 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Gustavo  Mejia  Ricart  No.  80,  Ens 

Piantina 
City:  Santo  Domingo 
State: 

Country:  Dominican  Republic 
License  No.: 
Name  No.:  005857 
Acronym:  Master  Freight  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Block  "B"  15th  Floor.  Hong  Kui 

Building.  311  Nathab  Road 
City:  Kowloon 
State: 

Country:  Hong  Hong 
License  No.: 
Name  No.:  007118 
Acronym:  Mediterranean  Shipping  and 

Transport  S  A.R.L 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  P.O.  Box  175324.  Pasteur  Street 
City:  Beirut 

State: 

Country:  Lebanon 

License  No.: 

Name  No.:  007935 

Acronym:  Mer-Line-Shipping  Company 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street:  2700  Greens  Road,  Bldg.  K 

City:  Houston 

State:  TX  77032 

Country:  United  States  of  America 

License  No.: 

Name  No.:  007886 

Acronym:  Milwaukee  Liner  Service.  Inc. 

DBA  Name:  NA. 

Person  type:  Ocean  Common  Carrier 
(Vessel  Operating) 

Street:  500  Nor  Harbor  Driver 

City:  Milwaukee 

State:  WI 53202 

Country:  United  States  of  America 

License  No.: 

Name  No.:  007070 

Acronym:  Multi-Trade  Lines 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street:  P.O.  Box  504 156  Park  Avenue 

City:  Rutherford 

State:  NJ  07070 

Country:  United  States  of  America 

License  No.: 

Name  No.:  006361 

Acronym:  Mystery  Lady  Trading  Co.. 
LTD. 

DBA  Name:  NA. 

Person  type:  Ocean  Common  Carrier 
(Vessel  Operating) 


Street:  Grand  Turk 

City:  Turks  ft  Caico  Isle 

State: 

Country:  Turks  and  Caico  Islands 

License  No.: 

Name  No.:  007905 

Acronym:  N.T.  Cargo  Service 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1390  E.  Burnett  Street.  Suite  E. 
City:  Signal  Hill 
State:  CA  90806 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007076 
Acronym:  Navisan  Line 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  3201  N.W.  S.  River  Drive 
City:  Miami 
State:  FL  33142 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007897 

Acronym:  Near  East  Container  Lines 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Via  A  Vespucci  9/20 
City:  Naples 
State: 

Country:  Italy 
License  No.: 
Name  No.:  006156 

Acronym:  Neth  Box  Consolidators  B.V. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier  ~ 
Street  Seven  Day  Street,  Suite  711 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006344 

Acronym:  Network  Container  Line.  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  9721  Kempwood 
City:  Houston 
State:  TX  77080 

Country:  United  States  of  America 
License  No.: 
Name  No.:  008028 

Acronym:  New  Tradewinds  Int'l.  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Conunon  Carrier 
Street:  90  West  Street  Suite  2201 
City:  New  York 
State:  NY  10006 
Country: 
License  No.: 
Name  No.:  008118 
Acronym:  Ocean  Express  Lines,  Inc. 


DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  840  Mark  Street 
City:  Elk  Grove  Village 
State:  IL  60007 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001282 
Acronym:  Ocean  General  Line 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  One  Intercontinental  Way 
City:  Peabody 
State:  WA  01960 

Country:  United  States  of  America 
License  No.:       ] 
Name  No.:  0071^1 
Acronym:  Oceanide  Express,  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  9000  Bellanca  Ave.,  Suite  ZUhZa 
City:  Los  Angeles 
State:  CA  90045 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007497 
Acronym:  OCS-CF  International 
DBA  Name:  NA. 
Person  type;  Non- Vessel-Operating 

Common  Carrier 
Street  300  4th  Street 
City:  San  Francisco 
State:  CA  94107 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006693 
Acronym:  Orient  Consolidation  Service 

(Hong  Kong)  LTD 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Room  1305-8. 13th  Floor.  Albion 

Plaza  2-6  Granville  Rd. 
City:  Tsimshatsui.  Kowloon 
State: 

Country:  Hong  Kong 
License  No.:  ^ 

Name  No.:  006988 
Acronym:  Orient  Express 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  3824  S.  Santa  Fe,  Unite  No.  1 
City:  vemon 
State:  CA  90058 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007123 
Acronym:  Overseas  Moving  Specialists, 

Ina 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  112  North  12th  Stieet 
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City:  Brooklyn 

State:  NY  11211 

Country:  United  States  of  America 

License  No.: 

Name  No.:  001310 

Acronym;  Overseas  Tremsport 

International  Corp. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  30  Montgomery  Street,  Suite  1440 
City:  Jersey  Oty 
State:  NJ  07302 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006074 
Acronym:  Ozean/Stinnes  Lines 
DBA  Name:  NA. 
Person  type:  Foreign  Joint  Service — 

Consortium  Agreement 
Street:  Ballindamm  8 
City:  2000  Hamburg  1 
State: 
Coimtry:  Germany  Federal  Republic 

(West) 
License  No.: 
Name  No.:  006623 
Acronym:  P.T.  Trikora  Lloyd 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  1  Jalan  Malaka 
City:  Jakarta 
State: 

Country:  Indonesia 
License  No.: 
Name  No.:  000623 

Acronym:  Pac-Asiatic  Container  Line 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  3766  Gaviota  Avenue 
City:  Long  Beach 
State:  CA  90807 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007950 

Acronym:  Pacific  Container  Lines  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  939  S.  Atlantic  Blvd.  #207 
City:  Monterey  Park 
State:  CA  91754 

Country:  United  States  ol  America 
License  No.: 
Name  No.:  002269 
Acronym:  Pacific  Islands  International. 

Inc. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  1318  Madison  Avenue.  Suite  3 
City:  New  York 
State:  NY  10128 

Country:  United  States  of  America 
License  No.: 


Name  No.:  007776 

Acronym:  Pacific  Rim  Express  Inc. 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1525  Adrian  Road 
City:  Burlingame 
State:  CA  94010 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007151 

Acronym:  Pakbox  Intermodal  Services 
DBA  Name:  Paxbox  B.V. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  29163 
City:  3001  GD  Rotterdam 
State: 

Country:  The  Netherlands 
License  No.: 
Name  No.:  006212 
Acronym:  Pan  Universe  Express  (U.S.A.) 

Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  11976  Aviation  Blvd. 
City:  Inglewood 
State:  CA  90304 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006799 
Acronym:  Papua  New  Guinea  Shipping 

Corporation  (PTY) 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Comer  Cuthbertson  St  and 
Stanley  Esp^  P.O.  Box  543.  Port 
Moresby 
City:  Papua 
State: 

Country:  Guinea  Bissau 

License  No.: 

Name  No.:  006813 

Acronym:  Perch  Ocean  Lines  of  Perfect 
Sea  Freight  (HK) 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street:  One  Marine  Plaza.  Suite  1000 

City:  San  Francisco 

State:  CA  94111 

Country:  United  States  of  America 

License  No.: 

Name  No.:  006209 

Acronym:  Phihnacor  Enterprises.  Inc. 

DBA  Name:  NA. 

Person  type:  Non- Vessel-Operating 
Common  Carrier 

Street:  500  North  Adams  Street 

City:  Glendale 

State:  CA  91206 

Country:  United  States  of  America 

License  No.: 

Name  No.:  008041 

Acronym:  Phimco  Limited 


DBA  Name:  Magiliw  Transport,  Int'l 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  706  Dillon  Street 
City:  Los  Angeles 
State:  CA  90026 

Country:  United  States  of  America 
License  No.: 
Name  No.:  07980 
Acronym:  Phoenix  Shipping.  Inc. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  505  N.  Belt  East.  #130 
City:  Houston 
State:  TX  77060 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001017 
Acronym:  Pinterex  Container  Co. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1730  West  7th  Street 
City:  Los  Angeles 
State:  CA  90017 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001020 

Acronym:  Plantation  Operating  Co..  Ina 
DBA  Name:  P.O.C.  Line 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operatiag) 
Street:  1225  North  Loop  West.  Suite  1025 
City:  Houston 
State:  TX  77008 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007457 

Acronym:  PTC  Packing  A  Storage.  Inc. 
DBA  Name:  NA. 

Person  type:  Non-Vessel-Operating 
Common  Carrier 

Street:  8946  NW.  61st  Street 

City:  Miami 

State:  FL  33166 

Country:  United  States  of  America 

License  No.: 

Name  No.:  007064 

Acronym:  RA.S.  Professional  Cargo 
Service 

DBA  Name:  NA. 

Person  Type:  Non- Vessel-Operating 
Common  Carrier 

Street  808  South  Vermont  Avenue 

City:  Los  Angeles 

State:  CA  90005 

Country:  United  States  of  America 

License  No.: 

Name  No.:  007B18 

Acronym:  RADJ  Inc.  International 

DBA  Name:  NA. 

Person  Type:  Non- Vessel-Operating 
Common  Carrier 

Street:  245  Visitacion  Avenue 

City:  Brisbane 

State:  CA  94005 
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Country:  United  States  of  America 

License  No.: 

Name  No.:  007844 

Acronym:  Rank  International  Inc. 

DBA  Name:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  1758  N.W.  82nd  Avenue 
City:  Miami 
State:  FL  33126 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006216 

Acronym:  Regency  Navigation  Company 
DBA  Name:  NA. 
Person  Type:  Ocean  Conunon  Carrier 

(Vessel  Operating) 
Street  24  North  Market  Street  Suite  103 
City:  Charleston 
State:  SC  29401 

Coimtry:  United  States  of  America 
License  No.: 
Name  No.:  006681 
Acronym:  Revco  Cargo  Co..  Inc. 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  3219  Beveriy  Blvd. 
City:  Los  Angeles 
State:  CA  90057 

Country:  United  States  of  America 
License  No.: 
Mame  No.:  007869 
Acronym:  Rhein  Express  International 

Ltd. 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  4849  N.  Scott  Street  Suite  9 
City:  Schiller  Park 
State:  IL  60176 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006730 
Acronym:  Risamar  International 

Transport  Corp. 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  17  Battery  Place 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000875 

Acronym:  RL  Freight  Services  Company 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  8639  Meadow  Rd. 
Qty:  Downey 
State:  CA  90242 

Coimtry:  United  States  of  America 
License  No.: 
Name  No.:  007598 
Acronym:  RMC  lines  Ltd. 
DBA  Name:  NA. 


Person  Type:  Ocean  Conunon  Carrier 

(Vessel  Operating) 
Street  436  S.  W.  8th  St 
City:  Miami 
State:  FL  33130 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000851 
Acronym:  Roco  Carriers  PTE  Ltd. 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  16  Raffles  Quay  #24-03  Hong 

Leong  Building 
City:  Singapore  0104 
State: 

Country:  Singapore 
License  No.: 
Name  No.:  007300 
Acronym:  Roco  Carriers.  Ltd. 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  32  Broadway  —Suite  1600 
City:  New  York 
State:  NY  10004 

Coimtry:  United  States  of  America 
License  No.: 
Name  No.:  000877 
Acronym:  Romanian  Shipping  Company 

Constanta  (NAVROM) 
DBA  Name:  Romanian  Shipping 

Company 
Person  Type:  Controlled  Carrier 
Street  Constantza  Port 
City:  Constantsa  Code  8700 
State: 

Country:  Rumania 
License  No.: 
Name  No.:  006157 
Acronym:  Sae  Joo  Maritime 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  602  Sam  Won  Building  112-5  So 

Kong-Dong.  Chimg-Go 
City:  Seoul 
State: 

Country:  Republic  of  Korea 
License  No.: 
Name  No.:  007298 
Acronym:  Safeway  Cargo  Services 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  137  S.  Linden  Avenue 
City:  South  San  Francisco 
State:  CA  94080 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007816 

Acronym:  Samex  Air  Forwarders  Ina 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  8621  Bellanca  Avenue 
City:  Los  Angeles 


State:  CA  90045 

Country:  United  States  of  America 

License  No.: 

Name  No.:  006033 

Acronym:  Samjung  Shipping  Co.,  Ltd. 

DBA  Name:  Seacon  Lines 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  Rm  1605  Dae  Yungak  Center 
City:  CPO  Box  6586,  Seoul 
State: 

Country:  Republic  of  Korea 
License  No.:  3111 
Name  No.:  006115 
Acronym:  Satex  Shipping,  SA. 
DBA  Name:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  C/O  Marine  Transportation 

Services  1040  Port  Boulevard 
City:  Miami 
State:  FL  33132 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007607 

Acronym:  Scanfreight  Continental  N.V. 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  150  Broadway 
City:  New  York 
State:  NY  10038 

Country:  United  States  of  America 
License  No.: 
Name  No.:  001083 
Acronym:  Scindia  Steam  Navigation  Co., 

Ltd..  The 
DBA  Name:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Narrottam  Morarjee  Marg. 

Ballard  Estate 
City:  Bombay  400  038 
State: 

Country:  India 
License  No.: 
Name  No.:  005682 

Acronym:  Seacon  Express  Chicago,  Inc. 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  1107  N.  Ellis  Street 
Qty:  Bensenville 
State:  IL  60106 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007001 
Acronym:  Seacon  Express  Los  Angeles. 

Ina 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  1111  Watson  Center  Road  One 
City:  Carson 
State:  CA  90745 

Country:  United  States  of  America 
License  No.: 
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Name  No.:  006040 

Acronym:  Seacon  Express  N.Y.  Corp. 

DBA  Name:  Seacon  Line 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  17  Battery  Place,  Suite  2143 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.: 
Name  No.:  002852 

Acronym:  Servac  Shipping  Lines,  Ltd. 
DBA  Name:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Stuyvesant  Plaza-Executive  Park 

Tower 
City:  Albany 
State:  NY  12203 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006049 

Acronym:  Skaarup  Shipping  Corporation 
DBA  Name:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  66  Field  Point  Road 
City:  Greenwich 
State:  CT  06830 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007014 
Acronym;  Skandiafallenius  Spedition 

AB 
DBA  Name:  NA. 
Person  Type:  Non-Vessel-Operating 

Conmion  Carrier 
Street  Packhusplateen  2.  P.O.  Box  2562 
City:  S-403 17  Gothenburg 
State: 

Country:  Sweden 
License  No.: 
Name  No.:  006367 

Acronym:  Skyway  International  Corp. 
DBA  Name:  NA. 
Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  2nd  Floor.  No.  21,  Lane  9,  Lin 

Shen  North  Road 
City:  Taipei 
State: 

Country:  Taiwan 
License  No.: 
Name  No.:  006952 
Acronym:  Southern  Ocean  Transport. 

Inc. 
DBA  Name:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  505  North  Belt  Suite  140 
City:  Houston 
State:  TX  77060 

Country.  United  States  of  America 
License  No.: 
Name  No.:  007071 

Acronym:  Star  Container  Lines,  Inc. 
DBA  Name:  NA. 


Person  Type:  Non- Vessel  Operating 

Common  Carrier 
Street:  5710  W.  Manchester  Blvd.  Suite 

103 
City:  Los  Angeles 
State:  CA  90045 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007809 
Acronym:  Sterling  Maritime  Ltd. 
DBA  Name:  Coast  Container  Line 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  31  Broad  Street 
City.  St.  Heher  Jersey,  Channel  Islands 

G.B. 
State: 

Country:  Great  Britain 
License  No.: 
Name  No.:  006238 
Acronym:  Sudan  Shipping  Line  Ltd. 
DBA  Name:  NA. 
Person  Type:  Controlled  Carrier 
Street:  P.O.  Box  426 
City.  Port  Sudan 
State: 

Country  Sudan 
License  No.: 
Name  No.:  001198 

Acronym:  Summit  Worldwide  Corp. 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  104  S.  Central  Avenue,  Suite  12 
City  Valley  Stream 
State:  NY  11580 

Country:  United  States  of  America 
License  No.: 
Name  No.:  008045 
Acronym:  Supreme  Ocean  Line 
DBA  Name:  NA. 

Person  Type:  Non- Vessel-Operating 
Common  Carrier 

Street  206  Ahafa  Cargo  Centre,  12  Kai 
Shun  Road 

City:  Kowloon  Bay 

State: 

Country  Hong  Kong 

License  No.: 

Name  No.:  007306 

Acronym:  Swing  Forwarding,  Ltd. 

DBA  Name:  NA. 

Person  Type:  Non- Vessel-Operating 
Common  Carrier 

Street  28th  Floor  Bank  of  America 
Tower,  12  Harcourt  Road 

City  Central 

State: 

Country  Hong  Kong 

License  No.: 

Name  No.:  006578 

Acronym;  Synor  International,  Inc. 

DBA  Name:  NA. 

Person  Type:  Non-Vessel-Operating 
Common  Carrier 

Street:  175-01  Rockawaky  Boulevard- 
Suite  206 


Gty:  Jamaica 

State:  NY  11696 

Coimtry.  United  States  of  America 

License  No.: 

Name  No.:  006107 

Acronym:  T.F.S.  International  Shipping 

Inc. 
DBA  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  149-23 182nd  Street 
City:  Jamaica 
State:  NY  11430 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006715 
Acronym:  T.M.  Shipping  Corp. 
DBA  Name:  Adriatic  America  Line 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  29  Broadway 
City:  New  York 
State:  NY  10004 

Country  United  States  of  America 
License  No.: 
Name  No.:  006924 

Acronym:  Taurus  Container  Service  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  1200  Main  Street,  P.O.  Box  9349 
City:  Bridegport 
State:  CT  06601 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006588 
Acronym:  Thielen,  George 
DBA  Name:  GT  International 
Person  type:  Non-Vessel-Operating 

Conunon  Carrier 
Street:  1402  Oneida  Street 
City  Denver 
State:  CO  80220 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005423 
.    Acronym:  Tian  Fung  Goh  and  Cargo 
Transport  Service  Ltd 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  268  Ma  Chang  Dao  Tiamjin 
Cadre's  Club  Tian  Fung  Building 
City  Tianjin 
State: 

Country  People's  Republic  of  China 
License  No.: 
Name  No.:  005804 
Acronym:  Tiger  Intennodal 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  211  East  Ocean  Blvd.— Suite  400 
City:  Long  Beach 
State:  CA  90802 

Country  United  States  of  America 
License  No.: 
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Name  No.:  000531 

Acronym:  Tisco  Ocean  Forwarding  Co., 

Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  5  FL-A.  Li  Fung  Tower  No.  1 

Nanking  E.  Rd..  Sec  4 
City:  Taipei 
State: 

Country  Taiwan 
License  No.: 
Name  No.:  006896 
Acronym:  Tokyo  Sanyu  Shipping  Co.. 

Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  Sanjyu  Bldg..  4th  Floor,  3-2-4 

Hatchobori,  Chuo-Ku 
City  Tokyo 
State: 

Country:  Japan 
License  No.: 
Name  No.:  006806 
Acronym:  Traffic  Systems  Corp. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  302  Comercio  Street,  2nd  Fir. 
City:  Old  San  Juan 
State:  PR  00901 

Country  United  States  of  America 
License  No.: 
Name  No.:  006805 
Acronym:  Tram  Inter  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Conunon  Carrier 
Street  155-06  South  Conduit  Avenue 
City:  Jamaica 
State:  NY  11434 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007511 

Acronym:  Trans  Am — Asia  Corporation 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier.  Ocean  Freight 

Forwarder  (Independent) 
Street:  3030  W.  6th  Street  Suite  211 
City:  Los  Angeles 
State:  CA  90020 

Country:  United  States  of  America 
License  No.:  3086 
Name  No.:  007111 
Acronym:  Trans  Luso  Intercontinental 

Lines.  Inc. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  355  Mulberry  Street 
City  Newaric 
State:  NJ  07102 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000560 


Acronym:  Trans-U.S.A.  Express 

International.  Ltd. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  4448  W.  Montrose  Avenue 
City  Chicago 
State:  IL  60641 

Country:  United  States  of  America 
License  No.: 
Name  No.:  006290 

Acronym:  Transcar  of  North  America 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  274  County  Road 
City:  Tenafly 

State:  NJ  07870  | 

Country:  United  States  of  America 
License  No.: 
Name  No.:  002145 
Acronym:  Transconex,  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Conunon  Carrier  i 

Street  P.O.  Box  524037  | 

City  Miami 
State:  FL  23152 

Coimtry  United  States  of  America 
License  No.: 
Name  No.:  006861 

Acronym:  Transmar  Transportation,  Inc. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  311  Oak  Street 
City  Oakland 
State:  CA  94607 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007285 
Acronym:  Transporte  Caribbean  S.A. 

(Transcaribe) 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Apartado  Postal  2329 
City  Panama  9  A 
State: 

Country  Republic  of  Panama 
License  No.: 
Name  No.:  006291 
Acronjrm:  Transportes  Maritimos 

Intemadonal 
DBA  Name:  Port  Line 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Rua  Actor  Antonio  Silva  7. 11 
City:  1600  Lisbon 
State: 

Country:  Portugal 
License  No.: 
Name  No.:  005729 
Acronym:  Trax  Cargo  Lines  Ltd. 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 


Street:  53  Park  Place-i-Suite  208 

City:  New  York 

SUte:  NY  10007 

Country  United  States  of  America 

License  No.: 

Name  No.:  006236 

Acronym:  Tricon  shipping  Ltd. 

DBA  Name:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  6223  Richmond  Avenue,  Suite  200 
City  Houston 
State:  TX  77057 

Country-  United  States  of  America 
License  No.: 
Name  No.:  007488 
Acronym:  Troy  Catucci  Lines  Ltd. 
Dba  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  780  Clinton  Street 
City:  Brooklyn 
State:  NY  11231 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005817 
Acronym:  U-Trust  International  Cargo 

Service 
Dba  Name:  NA. 
Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  2059  Mission  Street 
City:  San  Franciso 
State:  CA  94110 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007314 
Acronym:  U.  S.  Great  Lakes  Shipping 

Lines,  Inc. 
Dba  Name:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  3200  North  Shore  Drive,  Suite 

2602 
City:  Chicago 
State:  IL  60657 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007566 
Acronym:  United  Africa  Lines  (Liberia), 

Ina 
Dba  Name:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  1597 
City:  Monrovia 
State: 

Country:  Liberia 
License  No.: 
Name  No.:  007122 

Acronym:  United  Freight  Systems.  Inc. 
Dba  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  7210  N.W.  77th  Street 
City  Miami 
State:  FL  33166 
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Country:  United  States  of  America 

License  No.: 

Name  No.:  006787 

Acronym:  United  Overseas  Supply  Co. 

Dba  Name:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  16403  Ishida  Avenue 
City:  Gardena 
State:  CA  90248 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007391 
Acronym:  Unitrans  Illinois 

Consolidated,  Inc. 
Dba  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Conmion  Carrier 
Street:  10400  W.  Higgins 
City:  Rosemont 
State:  IL  60018 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007619 
Acronym:  Unitrans  International 

Forwarders,  Inc. 
Dba  Name:  NA. 
Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  744 
City:  Manila  2800 
State: 

Country:  Phillipines 
License  No.: 
Name  No.:  007768 

Acronym:  Unitrans  Shipping  Co.,  Ltd. 
Dba  Name:  NA. 
Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  10400  W.  Higgins 
City:  Rosemont 
State:  IL  60018 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007887 

Acronym:  Universal  Cargo  Management 

Inc. 
Dba  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  3711  Long  Beach  Boulevard,  Suite 

518 
City:  Long  Beach 
State:  CA  90807 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007522 
Acronym:  Universal  Lines,  Inc. 
Dba  Name:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street:  389  Hwy.  17  By-Pass 
City:  Mt.  Pleasant 
State:  SC  29464 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000077 


Acronym:  USB  Corporation 

Dba  Name:  NA. 

Person  Type:  Non-Vessel-Operating 

Conmion  Carrier 
Street  19  Marten  Place 
City:  North  Arlington 
State:  NJ  07032 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007577 

Acronym:  Valley  Express,  Inc. 

Dba  Name:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  925  Market  Street 
City:  Paterson 
State:  NJ  07513 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000003 

Acronym:  Vangard  Freight  Services,  Inc. 
Dba  Name:  NA. 
Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  80  Washington  Street 
City:  Hoboken 
State:  NJ  07030 

Country:  United  States  of  America 
License  No.: 
Name  No.:  002168 
Acronym:  Venezuelan  Container  Line, 

CA. 
Dba  Name:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Avenida  Universidad  Esquina  El 

Chorro,  Torro  El  Chorro 
City:  Piso  15,  Caracas,  Venezuela 
State: 

Country:  Venezuela 
License  No.: 
Name  No.:  007292 

Acronym:  Victoria  Marine  Shipping,  Inc. 
Dba  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Conunon  Carrier 
Street  111  S.W.  3rd  Street  Suite  100 
City:  Miami 
State:  FL  33130 

Country:  United  States  of  America 
License  No.: 
Name  No.:  000013 

Acronym:  Viking  Freight  System,  Inc. 
Dba  Name:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  411  East  Plumeria  Drive 
City:  San  Jose 
State:  CA  95134 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007793 
Acronym:  West  Harbor  International 

Services,  Inc. 
Dba  Name:  NA. 
Person  Type:  Non-Vessel-Operating 

Common  Carrier 


Street:  931  Harbison  Avenue 

City:  National  City 

State:  CA  92959 

Country:  United  States  of  America 

License  No.: 

Name  No.:  007628 

Acronym:  Westamerica  Line,  Inc. 

DBA  Name:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  2907  Bat  to  Bay  Blvd.,  Suite  300 
City:  Tampa 
State:  FL  33629 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007093 

Acronym:  Westamerica  Steamship 

Lines,  Inc. 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  P.O.  Box  20051 
City:  Tampa 
State:  FL  33622 

Country:  United  States  of  America 
License  No.: 
Name  No.:  007275 
Acronym:  Westwind  Africa  Line 
DBA  Name:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  318 
City:  Apapa 
State: 

Country;  Nigeria 
License  No.: 
Name  No.:  001791 

Acronym:  White  Navigation  Co.  S.A. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  5/Fl.,  63  Hong  Chow  South  Road. 

Seel 
City:  Taipei 
State: 

Country:  Taiwan 
License  No.: 
Name  No.:  006590 

Acronym:  Wide  Choice  Container  Line 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  Rm.  905  Far  East  Consortium 

Bldg.  204-206  Nathan  Road 
City:  Kowloon 
State: 

Country:  Hong  Kong 
License  No.: 
Name  No.:  007595 
Acronym:  World  Airmarine,  Inc. 
DBA  Name:  NA. 
Person  type:  Ocean  Freight  Forwarder 

(Independent)  Non- Vessel-Operating 

Common  Carrier 
Street  290  East  Grand  Ave 
City:  So.  San  Francisco 
State:  CA  94080 


■»d>->rdi    Kpyihu 
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Count'y:  United  States  of  America 

License  No.:  1914 

Name  No.:  005754 

Acronym:  World  Express  Lines,  Inc. 

DBA  Name:  NA. 

Person  type:  Non-Vessel-Operating 

Ocean  Common  Carrier 
Street  1755  West  Wakut  Pkwy 
City:  Compton 
State:  CA  90220 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005538 
Acronym:  Worldbond  Shipping  and 

Transportation  Co  Ltd 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Ocean  Common  Carrier 
Street:  Bl  ft  B2  Basement — Kowloon  Air 

Freight  Agents  Terminal,  70-78  Sung 

Wong  Toi  Road 
City:  Kowloon 
State: 

Country:  Hong  Kong 
License  No.: 
Name  No.:  006261 
Acronym:  World  Asia  Lines 
DBA  Name:  NA. 
Person  type:  Non- Vessel-Operating 

Ocean  Common  Carrier 
Street:  8915  La  Cienaga  Blvd. 
City:  Inglewood 
State:  CA  90301 

Country:  United  States  of  America 
License  No.: 
Name  No.:  005752 
Acronym:  Y.M.  Lau  Express  Inter'l 

(Taiwan)  Ltd. 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Ocean  Common  Carrier 
Street  Jin  Ling  Bldg.  460  Kuang  Fu  South 

Road  11th  Floor 
City:  Taipei  105 
State: 

Coimtry:  Taiwan 
License  No.: 
Name  No.:  005757 
Acronym:  Zade,  CA. 
DBA  Name:  NA. 
Person  type:  Conunon  Carrier  (Vessel 

Operating) 
Street:  EDF.  General  Paz,  Piso  4.  Ofc.  406 
City:  Caracas 
State: 

Country:  Venezuela 
License  No.: 
Name  No.:  007472 
Acronym:  Zephyr  Container  line 
DBA  Name:  NA. 
Person  type:  Non-Vessel-Operating 

Ocean  Common  Carrier 
Street  333  N.  Marine  Avenue 
City:  Wilmington 
State:  CA  90744 

Country:  United  States  of  America 
License  No.: 


Name  No.:  000143 

[PR  Doc  8928156  Filed  11-30-88;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

BrooksktoBancsha-ts  inc.; 
Application  to  Fngaae  ie  Novo  In 
Permissible  Non'-an*  rg  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  (  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15, 
1989. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Brookaide  Bancaharea,  Inc.,  Tulsa, 
Oklahoma;  to  engage  de  novo  through  its 
newly  formed  subsidiary,  Brookside 
Mortgage  Corporation,  Tulsa, 
Oklahoma,  in  mortgage  banking 


activities  pursuant  to  S  22S.25(b)(l)  of 
the  Board's  Regulation  Y. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  November  27, 198B. 

Jennifer  J.  lohnsoo. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-28148  FUed  11-30-88;  8:45  am] 

BOJJNa  COOC  SMO-OI-M 


First  Chartotts  Financial  Corp.  et  aL; 
Foimattons  of,  AcquMtions  by,  and 
Mergars  of  Bank  Hokfing  Companlea 

The  companies  Usted  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applicatioins 
must  be  received  not  later  than 
December  22. 1989. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street  Richmond,  Virg^a 
23261: 

1.  Firat  Charlotte  Financial 
Corporation,  Charlotte,  North  Carolina; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Charlotte  Bank  and  Trust 
Company,  Charlotte,  North  Carolina. 

2.  Firat  Patriot  Bankaharea 
Corporation,  Fairfax.  Virginia;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Patriot  National  Bank  of 
Reston,  Reston,  Virginia,  a  de  novo 
bank. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  100 
Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 
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1.  The  Citizens  and  Southern 
Corporation,  Atlanta,  Georgia,  and 
Citizens  and  Southern  Florida 
Corporation,  Fort  Lauderdale,  Florida;  to 
acquire  100  percent  of  the  voting  shares 
of  M.B.  Group,  Inc.,  Marathon,  Florida, 
and  thereby  indkectly  acquire  The 
Marine  Bank  of  Monroe  County, 
Marathon,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27. 1989. 
leanifer  I.  |ohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-28149  Filed  11-30-89;  8:45  am] 

BlUJNa  COOE  t210-01-H 


Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  18170))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofBces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  13, 1989. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  James  B.  Ingeman.  Dennis  M. 
Sobolik.  and  Robert  K.  Severson;  to 
acquire  35  percent  of  the  voting  shares 
of  Crookston  Financial  Services,  Inc., 
Crookston.  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Joe  N.  Basore,  Bella  Vista, 
Arkansas,  and  Burton  O.  George, 
Berryville,  Arkansas;  to  each  acquire 
48.8  percent  of  the  voting  shares  of 
Cedaredge  Financial  Services,  Inc., 
Cedaredge,  Colorado,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Cedaredge,  Cedaredge,  Colorado. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas.  Texas  75222: 

1.  Karen  Smith  Riecke.  Covington, 
Louisiana,  to  acquire  48.31  percent; 


Bryant  L  Caruso.  Covington,  Louisiana, 
to  acquire  1.07  percent;  and  RHD.  Inc., 
Mandeville,  Louisiana,  to  acquire  6.45 
percent  of  the  voting  shares  of  American 
Bancshares-Red  River,  Inc.,  Coushatta. 
Louisiana,  and  thereby  indirectly 
acquire  American  Bank  and  Trust  Co., 
Coushatta,  Louisiana. 

2.  John  F.  Cottier.  United  Kingdom,  to 
acquire  4.98  percent;  Pedro  Cerisola.  Jr., 
Mexico,  to  acquire  8.86  percent;  Gary 
Jacobs,  Laredo,  Texas,  to  acquire  4.67 
percent  and  Abe  S.  Wilson,  Laredo, 
Texas,  to  acquire  1.02  percent  of  the 
voting  shares  of  Laredo  National 
Bancshares,  Inc.,  Laredo,  Texas,  and 
thereby  indirectly  acquire  The  Laredo 
National  Bank,  Laredo,  Texas. 

3.  EorJ  G.  Kendrick,  Jr.,  Alexandria. 
Virginia;  to  acquire  49  percent  of  the 
voting  shares  of  Woodforest 
Bancshares,  Inc.,  Houston,  Texas,  and 
thereby  indirectly  acquire  Woodforest 
National  Bank,  Houston,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27. 1989. 
Jennifer  ].  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-28150  FUed  11-30-89;  8:45  am] 

BILLINO  COOK  MIO-OI-M 


Mid  Am,  Inc.;  Acquisition  of  Company 
Engaged  in  Permlsslbto  Nonbanking 
Activities 

The  Organization  Usted  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition. 


conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  21, 
1989. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland,  Ohio  44101; 

1.  Mid  Am,  Inc..  Bowling  Green,  Ohio; 
to  acquire  The  Citizens  Building  and 
Loan  Company,  Lima,  Ohio,  and  thereby 
engage  in  operating  a  savings  and  loan 
association  pursuant  to  S  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27. 1989. 
Jennifer  J.  Joluuon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-28151  Filed  ll-30-«9;  8:45  am] 
BiixiNO  cooe  SSIO-OI-M 


FEDERAL  TRADE  COIMMISSION 

Granting  of  Request  for  Early 
Termination  of  Waiting  Period  Under 
Premerger  Notification  Rules 

Section  7a  of  the  Clayton  Act  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 
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Transactions  Granted  Early  Termination  Between:  11/13/89  and  11/24/89 


Name  01  acquiring  person,  t^ame  o(  acquired  person.  Name  of  acquired  entity 


PMN  No. 


Saugatucfc  Capital  Company  Limited  Partnership  II,  Schroder  Ventura  Trust,  Gerard  Daniel  &  Co.,  Inc.. 
Ralph  M  Ingereoll,  II,  MarV  Qoodson.  The  Jackson  Newspapors.  ^ne 


Wartxjrg,  Pirwus  Investors,  LP.,  Mark  Goodsorv  Ttw  Jackson  Newspapers,  Inc.. 

WartMjrg,  Pincus  Investors,  LP..  NH  Acquisition  Corp.  (joint  venture  corporation),  NH  Acquisition  Corp.  (joint  venture  corporation)- 

Ralph  M.  IngefBoW  II,  NH  Acquisitwn  Corp  (joint  venture  corporation),  NH  Acquisition  Corp.  (joint  venture  corporation) 

American  Financial  Corporation,  Reflector-Herald,  Inc.,  Gulf  Coast  Radio,  Inc.. 


Meoia  Ventures.  LP..  The  Mutual  Ufe  Irtsurance  Company  of  New  YorV,  Mid-Terx)e8see  Cable  Limitad  Partnership., 

Secunty  Pacific  Corporation,  Pnmerica  Cotporation.  Conwnercial  Credit  Conaumar  Senricea,  Inc 

Giant  Industries,  Inc,  Janr>es  E  Acridga,  G^vit  Industries  Arizona,  Irtc «— .„ __«.__ 

James  E.  Achdge,  Giant  Industries,  Inc.,  Giant  Industries  Inc . 

Giant  Industries.  Inc,  Hixon  Development  Company,  Hixon  Development  Company . 


The  Dai-lchi  Kangyo  Banlt.  Limited,  Manufacturers  Hanover  Corporation,  Manufacturers  Harxjver  Corporation.. 

Tnistee  in  BanKoiptcy  for  Shanxi  Steel  Corporation.  Worthington  Industries,  Inc.,  U-Brand  Corporation.. 

Sage  Broadcasting  Corporation,  Mitsubishi  Corporation,  MenKNy-Tech  Inc. 

HMK  Enterpnses,  Inc.,  Robert  Zeltzer,  Offices  Unlimited,  Inc.. 

Skandia  Insurance  Company,  Ltd.,  Ryder  System,  Inc.,  Capital  Assurance  Company,  ln&.. 

Keith  Rupert  Murdoch.  Farragut  Communications,  inc.,  MWT,  Ltd 

Exeter  Capital,  LP..  The  Dun  ft  Bradiireel  Corporation,  Carol  Wright  Sales,  Inc 

P.E.  Sadler,  First  Financial  ManaoameiM  Corporation,  First  Financial  Management  Corporation.. 


First  Financial  Management  Corporation,  MicroBilt  Corporation,  MicroBilt  Corporation..... 

Pioneer  Electronic  Corporatton,  MCA  Inc.,  Discovision  Associates 

Pioneer  Electronic  Corjxxation,  IntematHsnal  Business  Machines  Corporation,  Discovision  Associates 

Gerteral  Motors  Corporation,  Joini  Venture  Corporation,  Jomt  Venture  Corporation 

Chrysler  Corporation,  Joint  Venture  Corporation,  Joint  Venture  Corporation.. 

Citicorp,  Douglas  Wolf,  IPG  Financial  Services,  Inc _ 

Sulzer  Brothers  Limited,  Suber  Brothers  Limited,  Bird  Escher  Wyss-Joint  Venture  Partnership 

Trammell  Crow  Equity  Partners  II,  Ltd.,  British  Coal  Staff  Superannuation  Sctieme  Trustees  Ltd.,  ParvAmerican  Properties,  Inc. 

Trammell  Crow  Equity  Partners  II,  Ltd.,  Committee  of  Managemt  of  Minewodter's  Pension  Scheme,  Pan-American  Properties,  bw . 

Kemper  Corporation,  Franklin  Savings  Corporation,  Underwood,  Neutiaus  &  Co.,  Incorporated 

Star  Gas  Corporation.  Ttie  Edge  Companies,  Inc.,  Tn-County  Gas  &  Appliance  Company,  Inc.. 

Corporate  Capital  Limited,  Marshall  S.  Cogan,  Color  Tile,  Inc 

Adia  S.A.,  Inspectorate  International  AG.,  Inspectorate  International  A.G. 
W.  Don  CorrrweM,  Landmark  Communications,  Inc..  KNTV,  Inc.. 

Nucorp,  Inc.,  United  Capital  Hokjing  Company.  United  Capital  Holding  Company 

PacifiCorp,  JO.  Sandefer,  III,  Sandefer  Oil  Company,  Sandetar  Propertiea.  Inc 

PacifiCorp,  Jeff  D.  Sandefer.  General  Sandefer  Offrixxe  Partrwrship  .„ 

Toshit>a  Corporatxx),  Diasonics,  Inc.,  Diasomcs  (NMR)  Inc  and  Diasonict  Credit  Corporatkxi.. 

Saratoga  Partners  II,  LP ,  B.F.  McKinney,  Oxide  and  Chemical  Corporation 

H.  Douglas  Barclay,  Syracuse  Supply  Company,  Syracuse  Supply  Company _^ 

Delta  Air  Lines,  Inc..  Temasek  Holdings  (Pte)  Ltd.,  Singapore  Airlines  Limited 

Temasek  Hold^  (PTE)  LTD..  Delta  Air  Lines,  Inc.,  Delta  Air  Lines,  Inc _ 

Falcon  First  Communications,  LP.,  First  Carolina  Cable  TV,  LP.,  First  Carolina  HokSngs,  Inc.. 

Tandem  Computers  Incorporated,  Valico  Park,  Ltd.,  a  California  Limited  Partnership,  Valico  Park,  Ltd.,  a  California  Limited  Partnership.. 

Pk)neer  Financial  Services,  Inc.,  The  Umon  Central  Life  Insurance  Company,  Manhattan  National  Life  Insurance  Corporation — 

Texaco  Inc.,  Cardon,  an  Anzona  general  partr>ership,  Cardon  Corporation 

Industrifonraltnings  AB  Ninnevik,  John  B.  Williams,  and  John  R.  Williams,  Trt-State  Tractor  Co — 

Mesa  Limited  Partnership,  Edisto  Resources  Corporatkxi,  Edisto  Resources  Corporatkxi 

Presidio  Oil  Company,  Olympia  &  York  Devekspment  Limited,  Home  Petroleum  Corporatkjn 

Attwoods  PLC.  Mindis  Industnal  Corporation  (U.S.)  Inc.,  Mindis  Industrial  Corporation  (U.S.)  Inc.... 

GATX  Corporation,  William  I.  Koch,  Petroport  Termwial  Corporatk>n 

Dixons  Group  pte,  Atan  Corporation,  The  Federated  Group,  Inc 

Hoiman  Enterprises,  Bruce  M.  Hinlein,  Lend  Lease  Cars  Inc.,  a  Delaware  Corporation.. 
Holman  Enterprises,  General  Motors  Corporation,  General  Motors  Acceptance  Corporation.. 

Hoiman  Enterprises,  Chrysler  Corporation,  Chrysler  Credit  Corporation 

Mitsui  Mining  A  Smelting  Co.,  Ltd..  Magnox  Inoorpwated,  Magnox  Incorporated _ „ _ 

HEALTHSOUTH  Rehat>iiitation  Corporatk>n,  South  Highlands  Hospital  Association,  South  Highlands  Hospital  Association.. 

Acadia  Partners,  LP.,  Mrs  Harriet  Hartmann,  L&CP  HoWmg  Corporation 

The  United  Company,  WestmoreiarKi  Coal  Company,  Central  Supply  Company  ol  Virginia,  Incorporated.. 
Torchmark  Corooratk>n  Homestake  Mining  Conipany,  Felmont  OH  &  Gas  Company.. 

Ford  Motor  Company.  Jaguar  pic  Jaguar  pk; 

Ogden  Corporation,  ERC  intematKsnai.  Inc.,  ERC  International,  Inc. 

Dominion  Bankshares  Corporatton.  Signet  Banking  CorporHion,  Signet  Bar>k/Virginta.... 

USGI  HoWings,  Inc.,  Weyerhaeuser  Company,  Weyerhaeuser  Mortgage  Company.. 


Conventiy  CorporatkHi,  Group  Health  Plan,  Inc.  Voting  Tnjst  Group  Health  Plan,  Inc . 

McGraw-Hill,  Inc.,  Tab  Books,  Inc.,  Tab  Books,  Inc - 

McCiatchy  Newspapers,  Inc..  The  News  and  Ot)server  Publishing  Company,  The  News  and  Observer  Publishing  Company.. 

Enron  Corp.,  James  G.  LaBartM.  Jr.,  Westdetta  Productkxi  Corp 

Howard  P.  Marguieas,  Superior  Farming  Company,  Superior  Fanning  Company . 

First  Chicago  Corporatton,  Parker-Hannifin  Corporatkxi,  Parker- Hannifin  CorporatkX).. 

Nonnan  M.  Lear,  Philip  J  Lombanjo,  Citadel  Commuracatkxis  Co..  Ltd/Canadian  Broadcasting., 
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FOR  FURTHER  INFORMATION  CONTACT. 
Sandra  M.  Peay,  Federal  Trade 
Commission,  Contact  Representative, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington.  DC 
205flO  (202)  326-3100. 

By  Directian  of  the  Cominiraion. 
BoaaM8.CUik. 
Secretary. 

[FR  Doc  89-28173  Filed  11-30-89;  8:45  am) 
HUMQ  COOC  CTSfr^l-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  For  Toxic  Substances  and 
Disease  Registry 

[ATSOR-17] 

AvaMbUity  of  Rnai  Versions  of 
Toxicological  Profiles 

AQENCr.  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice. 


summary:  This  notice  announces  the 
availability  of  five  of  the  final  versions 


of  the  first  25  toxicological  profiles 
prepared  by  ATSDR. 

The  Comprahensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  Si^erfund),  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  (Pub. 
L  0&-498)  requires  that  ATSDR  compile 
a  priority  list  of  at  least  100  hazardous 
substances  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL),  and  which  are 
determined  to  pose  the  most  significant 
potential  threat  to  human  health.  The 
list  identifying  the  first  100  hazardous 
substances  was  published  in  the  Federal 
Re^ster  on  April  17. 1987  (52  FR  12866). 

as  required  by  CERCLA  section 

104(i)(2)(A).  Section  104(i)(3)  of  CERCLA 
further  requires  that  the  Administrator 
of  ATSDR  prepare  toxicological  profiles 
for  the  hazardous  substances  included 
on  the  priority  list 

Notice  of  the  availability  of  the  first  25 
draft  toxicological  profiles  for  public 
review  and  comment  was  published  in 
the  Federal  Register  on  October  IS.  1987 
(52  FR  38340],  with  notice  that  a  90-day 
public  comment  period  would  be 
provided  for  each  profile,  starting  from 
the  actual  release  date.  Following  the 


close  of  each  tx>inment  period,  chemical 
specific  comments  were  addressed,  and 
where  appropriate,  changes  were 
incorporated  into  each  profile.  The 
public  comments,  the  classification  of 
and  response  to  those  comments,  and 
other  data  submitted  in  response  to  the 
Federal  Register  notice  bear  the  docket 
control  number  ATSDR-2.  This  material 
is  available  for  public  inspection  at  the 
Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Building  37.  Executive  Park  Drive, 
Atlanta,  Georgia  30329.  between  8:00 
a.m.  and  4:30  pjn.  Monday  through 
Friday  except  legal  hoUdays. 

Availability 

This  notice  announces  the  availability 
of  five  of  ATSDR's  final  toxicological 
profiles  for  the  first  25  substances  as 
mandated  by  CERCLA.  Additional  final 
profiles  will  be  announced  in  the 
Federal  Re^ster  as  they  become 
available.  The  following  toxicological 
profiles  are  now  available  through  the 
U.S.  Department  of  Commerce.  National 
Technical  Information  Service  (N*nS). 
Springfield.  VA  22161: 


Toxicological  profito 


AWrin/OteWnn., 


ChfOfTWjni »». 

S««ected  PC8s... 

Aroctor 

1280 

1254 


1248. 
1242. 
1232. 
1221. 
1016. 


2,3,7,8-Tetrachtorodbenco-p-dKMln .. 


NTISoidarNa 


PB/8e/214514/AS 
PB/89/209464/AS 
PB/«8/236e65/AS 
Pe/89/22S403/AS 


PB/88/214S22/AS 


CASNa 


809-00-2/60-57-1 

71-43-2 

7440-47-3 


11096-82-5 
11007-69-1 
12672-29-6 
53469-21-0 
11141-16-6 
11104-26-2 
12674-11-2 
1 746-01 -e 


Dated  November  27, 1989. 
Walter  R.  Dowdle. 

Acting  AdministTator.  Agency  for  Toxic 
Substances  and  Disease  Registry. 
(FR  Doc.  8»-28197  Filed  11-31V.88;  8:45  am] 

BOUNQ  COOe  41«0-70-ll 

Family  Support  Administevtion 

Forms  SutmUtted  to  ttie  Office  of 
Management  and  Budget  for 

Clearance 

The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 


Following  is  the  package  submitted  to 
0MB  since  the  last  publication  on 
October  2a  1989. 

(Call  the  Reports  Clearance  Officer  on  202- 
252-5604  for  a  copy  of  package.) 

Worksheet  for  the  Integrated  AFDC. 
Food  Stamp  and  Medicaid  Quality 
Control  Reviews— FSA-4340— 0970- 
0072— The  integrated  worksheet  serves 
to  document  the  findings  of  state  quality 
control  reviewers  who  review  the 
correctness  of  a  sample  of  eligibility 
decisions  made  by  the  states  for  the 
AFDC,  Food  Stamp  and  Medicaid 
programs.  The  findings  are  used  to 
identify  areas  where  corrective  action  is 
needed.  The  following  represents  the 
AFDC  burden  estimate  only. 


Respondents:  State  or  local 
governments:  Number  of  Respondents: 

63.000;  Frequency  of  Response:  1; 
Average  Burden  per  Response:  11.0236 
hours;  Estimated  Annual  Burden:  694,487 
hours. 

OMB  Desk  Clearance  Officer  Justin 
Kopca 

Consideration  will  be  given  to 
comments  and  suggestions  received 
within  60  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  appropriate  OMB 
Desk  Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3201.  725 17th 
Street  NW..  Washington.  DC  20503. 
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Dated:  November  20, 1989. 
Naomi  B.  Man, 

Associate  Administrator,  Office  of 
Management  and  Information  Systems. 
pit  Doc.  89-27094  FQed  11-80-89;  8:45  am] 

■UXMQ  CODE  41S0-O4-M 

Food  and  Drug  Administration 
[Docket  Na  89N-0503] 

Drug  Exp-^n.  Once-a-day  Bonylin  Cold 
Controlled  Release  Capsule 
(Pteuc)oeof>e<J''ine  Hydrochloride  240 
mg.^  uSP  and  CMorphenlramtne 
Maleate  24  mjj.,  US^j 

AQENCY:  Food  and  Drug  AikunistratioD 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoucing  that 
KV  Pharmaceutical  Company  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug  Once-A- 
Day  Benylin  Cold  Controlled  Release 
Capsule  (Pseudoephedrine 
Hydrochloride  240  mg..  USP  and 
Chlorpheniramine  Maleate  24  mg..  USP) 
bulk  to  Canada. 

address:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockest  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contract  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contract  person. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mary  F.  Cooper,  Division  of  Drug 
Labehng  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8073. 
SUPPLEMENTARY  INFORMATION:  The  drug 

export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(6)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register) 
within  10  days  of  ttiB  filing  of  an 
application  for  export  to  facilitate  public 


participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  KV 
Pharmaceutical  Ca,  2503  South  Hanley 
Rd..  SL  Louis.  MO  63144,  has  filed  an 
appUcation  requesting  approval  for  the 
export  of  the  drug  Once-A-Day  Benylin 
Cold  Controlled  Release  Capsule 
(Pseudoephedrine  Hydrochloride  240 
mg..  USP  and  Chlorpheniramine  Maleate 
24  mg.,  USP)  in  bulk,  to  Canada.  This 
product  is  indicated  for  use  for  the 
temporary  relief  of  nasal  congestion  due 
to  tin  common  cold,  hay  fever,  or  other 
upper  respiratory  allergies.  Temporarily 
dries  runny  nose  and  reUeves  sneezing, 
itching  of  ^e  nose  or  throat  and  itchy, 
watery  eyes  due  to  hay  fever  or  other 
upper  respiratory  allergies.  Temporarily 
reduces  sneezing  associated  with  the 
common  cold.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  November 
8. 1989.  which  shall  be  considered  the 
filling  date  for  purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  thfe  docket 
number  found  in  InaLkets  in  the  heading 
of  this  document  Tlieee  submiesions 
may  be  seen  in  the  Dockets 
Management  Branch  between  •  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  infomation  on  the 
application  to  do  by  December  11. 1989. 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  November  22, 1989. 
Daniel  L  Michels. 

Director,  Office  of  Compliance,  Center  for 

Drug  Evaluation  and  Research. 

[HI  Doa  89-28189  Filed  n-3(>-89;  8:45  am] 

BtUMQ  COOC  41«>-01-H 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  annoimcement  is  made 
of  the  following  National  Advisory 


BEST  COPY  AVAILABLE 


Board  scheduled  to  meet  during  the 
month  of  Decembw  1980: 


NAME:  National  Advisonr  ConBdNM  on 
Rural  Health,  Health  Care  Financing  Work 
Group.  HHS. 

DATE  AND  TIME:  December  11, 1980. 4K» 

PJIL 

PLACE:  OfRce  of  Rural  Health  {>oiiof. 
Room  14-22,  Parklawn  Buildii«,  6600  Fiahers 
Lane.  Rockville.  Maryland  20BS7. 

The  meeting  la  open  to  the  public. 

PURPOSE:  The  Work  Group  la  concenied 
with  financing  isaues  related  to  rural  health  ' 
care  delivery. 

AGENDA  The  meeting  will  be  conducted 
thioHgh  a  telepliane  conferenoe  call  The 
Yfmk  Group  will  diacuaa  Itema  for  incluaion 
ia  the  agenda  for  the  Jcmuary  meeting. 

Anyone  requiring  Information  regarding  tbe 
subject  Committee  should  contact  Mr.  JefErey 
Human,  Executive  Secretary,  National 
Adviaory  Committee  on  Rural  Health.  Health 
Resources  and  Service  Administratioa  Room 
14-22,  Parklawn  Building.  5600  Fishera  Lane. 
Rockville,  Maryland  20857.  Telephone  (901) 
443-0835. 

Persona  interested  in  attending  any  portian 
of  the  discussion  should  contact  Ms.  Arlena 
Graadersoa  Director  of  Operations,  Office  of 
Rural  Health  Policy,  Health  Reaourcea  aed 
Service  Administration,  Room  14-22, 
Parklawn  Building,  5600  Fishers  Lana. 
Rockville,  Maryland  20857.  Telephone  (301) 
443-0635. 

Agenda  Items  are  subject  to  change  as 
prioritiea  dictate. 

Dated:  November  27. 1989. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
[FR  Doc  89-28168  Filed  11-30-89.  8:45  am] 

BHJJNO  CODC  41S0-1I-M 

Advisory  Coundt;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  December  1989: 

NAME:  National  Adviaory  Committee  on 
Rural  Health,  Health  Services  Delivery  Work 
Group,  HHS. 

DATE  AND  TIME:  December  4. 198a  l.-OO 
p.m. 

PLACE:  Room  14-22  Parklawn  Building. 
Office  of  Rural  Health  Policy.  5600  Fishers 
Lane,  Rockville.  Maryland  20857. 

The  meeting  is  open  to  the  public. 
PURPOSE:  The  Work  Group  defines  issues 
and  makes  recommendations  on  the  priorities 
and  strategies  which  should  i>e  considered 
regarding  the  delivery  of  health  care  services 
in  rural  areas. 

AGENDA  This  meeting  will  be  conducted 
through  a  telephone  conference  calL  The 
Work  Group  will  discuss  items  for  Inclusion 
in  the  agenda  for  the  January  meeting. 
*         ft        *         •         • 

NAME:  National  Advisory  Committee  on 
Rural  Health.  Health  Profeaaions  Work 
Group.  HHS. 


4«W18 
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DATE  AND  TIME:  December  11, 1989. 1:00 
p.m. 

PLACE:  Room  14-22  Parktawn  Building. 
Office  of  Rural  Health  Policy.  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 

The  meeting  is  open  to  the  public. 

PURPOSES:  The  Work  Group  is  concerned 
with  the  supply  and  distribution  of  health 
personnel  in  rural  areas. 

AGENDA:  This  meeting  will  be  conducted 
through  a  telephone  conference  call.  The 
Work  Group  will  discuss  items  for  inclusion 
in  the  agenda  for  the  January  meeting. 

Anyone  requiring  information  regarding  the 
subject  Committees  should  contact  Mr. 
Jeffrey  Human.  Executive  Secretary,  National 
Advisory  Committee  on  Rural  Health.  Health 
Resources  and  Service  Administration.  Room 
14-22,  Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone  (301) 
443-0835. 

Persons  interested  in  attending  any  portion 
of  the  above  meetings  should  contact  Ms. 
Arlene  Granderson.  Program  Analyst  Office 
of  Rural  Health  Policy,  Health  Resources  and 
Service  Administration.  Room  14-22. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone  (301) 
443-0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  27. 1989. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  89-28171  Filed  11-30-89,  8:45  ami 

BHXMO  COOE  41«»-1S-« 


Advisory  Council;  Meeting;  Correction 

In  Federal  Register  Document  89- 
27181  appearing  at  page  48031  in  the 
issue  for  Monday.  November  20, 1989. 
The  January  22-24, 1990.  meeting  of  the 
"National  Advisory  Committee  on  Rural 
Health.  Health  Care  Financing  Work 
Group"  should  read  the  "National 
Advisory  Committee  on  Rural  Health". 
Where  "Work  Group"  is  used,  should 
read  "Committee".  All  other  information 
is  correct  as  appears. 

Dated:  November  27, 1989. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  89-28170  Filed  11-30-89;  8:45  am] 
KLUNa  COOE  4iao-is-« 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Maragement  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Pubhc 
Law  96-511.  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  November  3. 1989. 
(Call  Reports  Clearance  Officer  on  (301)  965- 
4149  for  copies  of  package) 

1.  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Security  Income  (SSI)  Payments— 0960- 
0145 — The  information  collected  on  the 
form  SSA-8202  is  used  by  the  Social 
Security  Administration  to  determine  an 
SSI  recipient's  continuing  eligibility  to 
receive  those  payments,  as  well  as  the 
amount  of  the  payments  to  which  he  or 
she  is  entitled.  The  respondents  are 
individuals  whose  eligibility  for  SSI 
payments  is  being  redetermined. 
Number  of  Respondents:  1.600.000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  8 

minutes. 
Estimated  Annual  Burden:  213.333 

hours. 
OMB  Desk  Officer:  Justin  Kopca. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  die 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208.  Washington. 
DC  20503. 

Dated:  November  20. 1989. 
Ron  Compston, 

Social  Security  Administration,  Reports 
Clearance  Officer. 
[FR  Doc.  89-27811  Filed  11-30-89;  8:45  amj 

MLLINQ  COOE  4190-11-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

IDoeket  Na  M-89-1917;  FR-2606-N-48] 

Unutilized  and  Underutilized  Federal 
Buildings  and  Real  Property 
Determined  To  Be  Suitable  for  Use  for 
Facilities  To  Assist  tfie  Homeless 

agency:  Offlce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
actiom:  Notice. 

summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 


EFFECTIVE  DATE:  December  1. 1989. 
ADDRESS:  For  further  information, 
contact  lames  Forsberg,  Department  of 
Housing  and  Urban  Development.  Room 
722a  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone  (202) 
755-6300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  426-0015. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPlfMENTARY  INFORMATION:  In 

accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

Dated:  November  22, 1989. 
Paul  Roitman  Bardack, 
Deputy  Assistant  Secretary  for  Program 
Policy  Development  and  Evaluation. 
[FR  Doc.  89-27999  Filed  11-30-89;  8:45  am] 

BtlXNta  COOE  4210-2V-II 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

lAZ-050-09-4332-09;  FES  89-30] 

Availability  of  Final  Environmental 
Impact  Statement;  Yuma  District 
Wilderness  Studies 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACnON:  Notice  of  availability  of  the 
Final  Yuma  District  Wilderness 
Environmental  Impact  Statement. 

SUMMARY:  The  Final  Yuma  District 
Wilderness  Environmental  Impact 
Statement  assesses  the  environmental 
consequences  of  managing  22 
wilderness  study  areas  as  wilderness  or 
nonwildemess.  The  alternatives 
assessed  include:  (1)  An  "All 
Wilderness  Alternative"  for  each 
wilderness  study  area;  (2)  A  "No 
Wilderness  Alternative"  for  each 
wilderness  study  area;  (3)  A  "Partial 
Wilderness  Alternative"  for  ten 
wilderness  study  areas;  and  (4)  An 
"Enhanced  Wilderness  Alternative"  for 
two  wilderness  study  areas. 

The  names  of  the  wilderness  study 
areas,  their  total  acreage  and  the 
acreage  recommended  suitable  and 
nonsuitable  under  the  Proposed  Artion 
are  as  follows: 
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Dead  Mountains  Northern  Addition — 1,815 

acres;  1,815  acres  nonsuitable 
Dead  Mountains  Southern  Addition — 630 

acres;  630  acres  nonsuitable 
Chemehuevi  Mountains  Addition — ^185  acres; 

195  acres  nonsuitable 
Chemehuevi/Needles  Addition — 060  acres; 

960  acres  suitable 
Needles  Eastern  Addition— 465  acres:  465 

acres  nonsuitable 
Grossman  Peak— 38.630  acres;  30,165  acres 

suitable,  8.465  acres  nonsuitable 
Mohave  Wash— 103,365  acres;  103.365  acres 

nonsuitable 
Whipple  Mountains  Addition — 1,380  acres; 

1,260  acres  suitable,  120  acres  nonsuitable 
Gibraltar  Mountain — 25.260  acres;  18,805 

acres  suitable,  6,455  acres  nonsuitable 
Planet  Peak— 17,645  acres;  16,430  acres 

suitable,  1,215  acres  nonsuitable 
Cactus  Plain — 70.360  acres;  62,325  acres 

suitable,  8,035  acres  nonsuitable 
Swansea— 41,090  acres;  15.755  acres  suitable, 

25,935  acres  nonsuitable 
East  Gactus  Plain — 13,735  acres;  13,735  acres 

suitable 
Big  Maria  Mountains  Northern  Addition— 415 

acres;  415  acres  nonsuitable 
South  Trigo  Mountains — 4,500  acres;  4,500 

acres  nonsuitable 
Trigo  Mountains — 36,870  acres;  29,095  acres 

suitable,  7,775  acres  nonsuitable 
Kofa  Unit  3  Southern  Addition — 3.400  acres; 

3,400  acres  nonsuitable 
Kofa  Unit  4  Northern  Addition— 1.900  acres; 

1,380  acres  suitable,  520  acres  nonsuitable 
Kofa  Unit  4  Southern  Addition— 11,220  acres; 

11,220  acres  nonsuitable 
Little  Picacho  Peak  Addition — 2.915  acres; 

2,915  acres  nonsuitable 
Muggins  Mountains — 14,455  acres;  8,855  acres 

suitable,  5,600  acres  nonsuitable 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  and  the  President  to  Congress. 
The  final  dedsion  on  wrildemess 
designation  rests  with  Congress. 

In  any  case,  no  action  on  these 
proposals  can  be  taken  by  the  Secretary 
of  the  Interior  during  the  30  days 
following  the  filing  of  tiiis  EIS.  This 
complies  with  the  Council  of 
Environment  Quality  Regulations,  40 
CFR  1506.10b(2). 

SUPPt^MENTARY  INFORMATION:  Copies 
of  the  Environmental  Impact  Statement 
may  be  obtained  from  the  District 
Manager,  Bureau  of  Land  Management 
Yuma  District  Office,  3150  Winsor 
Avenue,  Yuma,  Arizona  85365. 

Copies  are  also  available  for 
inspection  at  the  following  locations: 
Bureau  of  Land  Management,  Office  of 

PubHc  Affairs,  Interior  Building,  18th  & 

C  Street  NW.,  Washington  DC  20240; 
Bureau  of  Land  Management,  Arizona 

State  Office,  3707  North  7th  Sti-eet. 

Phoenix,  Arizona  85014; 
Bureau  of  Lcmd  Management.  Yuma 

Distiict  Office,  3150  Winsor  Avenue. 

Yuma,  Arizona  85365: 


Bureau  of  Land  Management,  Havasu 
Resource  Area  Office,  3189 
Sweetwater  Avenue,  Lake  Havasu 
City,  Arizona  86403. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herman  Kast,  District  Manager.  Bureau 
of  Land  Management,  Yuma  District 
Office,  3150  Winsor  Avenue,  Yuma, 
Arizona  85365,  602-726-€300. 

Dated:  November  22, 1989. 
Jonathan  P.  DeaMKi. 

Director,  Office  of  Environmental  Project 

Review. 

[FR  Doc.  8&-27813  Filed  11-30-89;  8:45  am] 

BILUNQ  COOE  4S10-32-M 

[OR-050-4121-13;  GPO-066] 

Prineville  District,  Oregon;  Realty 
Action;  Correction 

November  17, 1989. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  Correction  to  Federal 
Register  Notice  OR-050-4121-13:  GPO- 
033  dated  October  24, 1989  published 
November  1, 1989  (54  FR  46133). 

Please  change:  "The  area  described 
above  aggregates  approximately  2.101[) 
acres  in  Sherman  and  Wheeler  Counties, 
Oregon."  to  "The  area  described  above 
aggregates  approximately  2.101  ( ]  acres 
in  Sherman  and  Gilliam  Counties, 
Oregon." 

Please  add  the  following  legal 
descriptions  to  "A  portion  of  the  land 
described  below  will  be  used  to  equalize 
values  and  will  also  be  acquired  by  the 
Federal  Government." 

T.  10  S.,  R.  20  E.. 
Sec.  16:  All; 
Sec.  17:  N^J«IV^SV^,SEy4SWy«,SViSEy4. 

Dated  November  17, 1989. 
James  L  Hancock, 

District  Manager  Prineville  District  Office. 
[FR  Doc.  89-28195  Filed  11-30-89;  8:45  am] 

BILUNO  CODE  4110-33 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notice  to  ttte 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Dated:  November  28, 1989. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agriculttiral 
cooperatives  intending  to  perform 
nonmember,  non-exempt,  interstate 


transportation  must  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperatives  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  Agway,  Inc. 

(2)  333  Butternut  Drive.  DeWitt  NY 
13214 

(3)  333  Butternut  Drive.  DeWitt  NY 
13214 

(4)  Ronald  W.  Pettee,  Box  4853, 
Syracuse,  NY  13221. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  89-28181  Filed  11-30-89;  8:45  am] 

BILUNQ  CODE  703S-01-4I 


[Docket  No.  AB  55;  Sub  324] 

CSX  Transportation,  Inc4 
Abandonment  In  Thomas  and  Colquitt 
Counties,  GA;  Notice  of  Findings  ' 

The  Commission  has  issued  a 
certificate  authorizing  CSX 
Transportation,  Inc.,  to  abandon  its  15.9 
mile  line  of  railroad  between  Coolidge 
(milepost  ANK-706.7)  and  Kingwood 
(milepost  ANK-722.6)  in  Thomas  and 
Colquitt  Counties.  GA.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from  the 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 


'The  certificate  in  thii  proceeding  wai  terved 
November  IB.  1989.  but  the  Notice  of  Findingi  w«» 
inadvertently  omitted  from  publication  in  the 
Fadaral  Regiatar.  This  notice  correcU  that  omission. 
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the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152. 
Noratii  R.  McG«e. 
Secretary. 
[FR  Doc.  89-28179  Filed  11-30-89;  8:45  amj 

MLUNO  CODE  7035-01-M 


[Finance  Docket  Na  31562] 

Union  Pacific  Railroad  Co.  &  Missouri 
Pacific  Railroad  Co.;  Trackage  Rights 
Over  Lines  of  Chicago  &  Nortti 
Western  Transportation  Co.  Between 
Fremont,  NE,  Council  Bluffs,  lA,  and 
Ctiicago,  IL 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  prefiling  notification 

and  request  for  comments. 

summary:  Pursuant  to  49  CFR  1180.4(b). 
Union  Pacific  Railroad  Company 
(UPRR).  Missouri  Pacific  Railroad 
Company  (MPRR).*  and  Chicago  and 
North  Western  Transportation  Company 
(CNW)  (collectively  referred  to  as 
applicants)  have  notified  the 
Commission  of  their  intent  to  file  an 
application  seeking  Commission 
approval  under  49  U.S.C.  11343-45  of  the 
acquisition  of  trackage  rights  by  UP  over 
the  lines  of  CNW  between  Fremont,  NE/ 
Council  Bluffs,  lA,  and  Chicago,  IL.  The 
Commission  finds  this  to  be  a  significant 
transaction  as  defined  in  49  CFR  Part 
1180.  Applicants  have  proposed  a 
procedural  schedule,  and  the 
Commission  invites  interested  parties  to 
comment  on  it. 

DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  December  18. 
1989.  Applicants*  reply  is  due  10  days 
thereafter. 

addresses:  An  original  and  15  copies  of 
all  docimients  must  refer  to  Finance 
Docket  No.  31562  and  be  sent  to:  Office 
of  the  Secretary,  Case  Control  Branch. 
Attn:  Finance  Docket  No.  31562. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

In  addition,  one  copy  of  all  documents 
must  be  sent  to  each  of  applicants' 
representatives: 

James  P.  Daley,  Ronald  J.  Cuchna,  Stuart 
F.  Gassner,  Law  Department,  Chicago 
and  North  Western  Transportation 


Company,  One  North  Western  Center, 

Chicago,  IL  60606 
James  V.  Dolan,  Paul  A.  Conley,  Jr..  Law 

Department.  Union  Pacific  Railroad 

Company,  1416  Dodge  Street.  Omaha. 

NE  68179 
Arvid  E.  Roach  11.  J.  Michael  Hemmer, 

Gregg  H.  Levy,  David  L  Meyer, 

William  Rolleston-Daines,  Richard  G. 

Slattery,  Covington  &  Burling,  P.O. 

Box  7566, 1201  Pennsylvania  Avenue 

NW..  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION:  On 
October  27, 1989,  applicants  filed  a 
notice  of  their  intent  to  file  an 
application  seeking  Commission 
approval  under  49  U.S.C.  11343-45  of  the 
acquisition  of  trackage  rights  by  UP  over 
the  lines  of  CNW  between  Fremont,  NE/ 
Council  Bluffs.  lA.  and  Chicago.  IL.*  UP 
contracted  for  the  trackage  rights  under 
agreements  entered  into  in  connection 
with  the  acquisition  of  control  over 
CNW  by  Blackstone  Capital  Partners 
LP.  See  Blackstone  Cap.  Partners— 
Cant.  Exempt— CNW  Corp.  EtAL,  5 
LC.C.2d  1015  (1989)  [Blackstone-CNW]. 

The  Commission  finds  that  this  is  a 
significant  tr^saction,  as  defined  at  49 
CFR  1180.2(b).  it  involves  two  Class  I 
railroads  and  a  major  market  extension. 
Because  of  the  size  and  nature  of  the  rail 
market  involved,  the  proposed 
transaction  is  of  regional  and  national 
transportation  significance  as  defined  in 
49  U.S.C.  11345. 

Apphcants  will  use  the  year  1988  for 
purposes  of  their  impact  analyses  to  be 
filed  in  the  application.  They  state  that 
they  intend  to  file  their  application  on  or 


>  UPRR  and  MPRR  are  referred  to  collectively  u 


UP. 


»  Applicantt  state  that  the  application  will  also 
seek,  as  associated  relief.  Commission 
determinations  that:  (1)  UFs  corporate  parent. 
Union  Pacific  Corporation,  and  its  affiliates  will  not 
gain  control  of  CNW  as  a  result  of  Ihe  effectiveness 
of  the  trackage  rights  and  certain  additional 
contingent  rights  for  which  they  contracted,  subject 
to  appropriate  Commission  action,  in  connection 
with  the  Blackstone-CNW  transaction:  and  (2)  the 
additional  contingent  rights  do  not  require  prior 
Commission  approval  or  exemption  before  they  may 
become  effective. 

UP  also  anticipates  submitting  related 
applications,  pursuant  to  49  U.S.C.  11103,  for 
terminal  trackage  rights,  including  interchange 
rights,  unless  it  reaches  prior  voluntary  agreements 
with  the  pertinent  carriers.  UP  expects  to  seek 
trackage  rights  over  (a)  20.S  miles  of  Indiana 
Harbor  Bell  Railroad  Company  track  between 
Proviso,  IL  (milepost  35.98)  and  Blue  Island.  IL 
(milepost  15.2);  (b)  1  mile  of  St.  Charles  Air  Line 
track  between  a  point  near  the  Chicago  River  to  a 
point  near  Calumet  Avenue:  (c)  5.4  miles  of  the 
CR&I  Branch  of  Consolidated  Rail  Corporation 
between  a  point  near  14th  Street  (milepost  0.0)  and 
a  point  near  40th  Street  and  Normal  Avenue 
(milepost  5.4);  and  (d)  2.7  miles  of  Indiana  Harbor 
Belt  Railroad  Company  track  between  Blue  Island 
(milepost  15.2)  and  Dolton  Junction.  IL  (milepost 
10.5). 


about  December  27, 1989.  The 
application  must  conform  to  the 
regulations  set  forth  at  49  CFR  1180.  et 
seq.,  and  must  contain  all  information 
required  there  for  significant 
transactions,  except  as  modified  by 
advance  waiver. 

Applicants  also  filed  a  motion  for 
protective  order,  a  petition  for  waiver  or 
clarification  of  railroad  consolidation 
procedures,  and  a  petition  for  adoption 
of  schedule.  The  Commission  is  seeking 
comments  now  on  applicants'  proposed 
procedural  schedule,  as  discussed 
below.  The  Commission  addresses 
applicants'  other  requests  in  a  separate 
decision. 

Applicants'  proposed  procedural 
schedule  is  as  follows: 

December  27, 1989— Primary  application 

nied. 
January  26, 1990 — Notice  of  acceptance  of 

primary  application  published  in  the 

Federal  Register. 
February  28, 1990— Comments  on  primary 

application  due  except  from  United  States 

Departments  of  Justice  and  Transportation 

(DOJ  and  DOT). 
March  13, 1990— DOJ  and  DOT  conunents  on 

primary  application  due. 
March  28, 1990 — Second  lists  of  protective 

conditions  due;  responsive  applications 

due;  opposition  to  primary  application  due. 
April  27, 1990 — Notice  of  acceptance  of 

responsive  applications  published  in  the 

Federal  Register. 
June  4, 1990 — Government  parties'  evidence 

due;  opposition  to  responsive  applications 

due;  rebuttal  in  support  of  primary 

application  due. 
July  2, 1990 — Responses  to  government 

parties'  evidence  due;  rebuttal  in  support  of 

responsive  applications  due. 
)uly  18, 1990 — Hearing  on  all  evidence 

(witnesses  to  be  cross-examined  only  to 

the  extent  specific  need  is  shown  in  order 

to  resolve  disputed  issues  of  material  fact); 

deadline  for  filing  deposition  excerpts. 
July  25, 1990 — Close  of  evidentiary  record. 
August  13, 1990— Opening  briefs  due. 
August  27. 1990— Reply  briefs  due. 
October  23. 1990 — Decision  due. 

Applicants  also  propose  the  following 
discovery  procedure:  Immediately  upon 
each  evidentiary  filing,  the  filing  party 
shall  place  all  documents  relevant  to  the 
filing  (other  than  documents  that  are 
privileged  or  otherwise  protected  from 
discovery)  in  a  centrally  located 
depository  open  to  all  parties,  and  shall 
make  its  witnesses  available  for 
discovery  depositions.  Any  additional 
document  discovery  shall  be  informal 
and  expedited.  Access  to  documents 
subject  to  protective  order  shall  be 
appropriately  restricted.  Parties  seeking 
discovery  depositions  shall  obtain 
approval  from  the  Administrative  Law 
Judge;  the  Judge  shall  be  liberal  in 
permitting  depositions  whenever  needed 
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to  discover  into  pertinent  issues.  Parties 
are  required  to  file  relevant  excerpts  of 
deposition  transcripts  by  July  16, 1990,  in 
lieu  of  cross-examination  at  the  hearing, 
unless  cross-examination  is  needed  to 
resolve  disputed  issues  of  material  fact. 

We  invite  interested  parties  to  submit 
written  comment  on  the  proposed 
schedule.  Comments  must  be  filed  by 
December  18. 1989.  Applicants  may 
reply  within  10  days  thereafter. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721J. 

Decided;  November  22, 1989. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Simmons,  Conunissioners 
Andre,  Lamboley  and  Phillips. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  89-28182  Filed  11-30-89;  8:45  am] 

MLUNO  CODE  703S-01-M 


[Docket  No.  AB-290  (Sub.  77x)] 

Woodstock  &  Blocton  Railway  Co.  and 
the  Alabama  Great  Southern  Railroad 
Co.— Abandonment  and 
Discontinuance  of  Service 
Exemption— in  Bil>b  County,  AL 

Woodstock  &  Blocton  Railroad 
Company  (WB)  and  The  Alabama  Great 
Southern  Railroad  Company  (AGS)  ' 
have  filed  a  notice  of  exemption  under 
49  CFR  1152  subpart  ¥— Exempt 
Abandonments  and  Discontinuances  for 
WB  to  abandon  and  AGS  to  discontinue 
operations  over  WB's  5.1-mile  line  of 
railroad  between  milepost  3.0-WB.  at 
Vulco.  and  milepost  8.1-WB.  at  Blocton, 
Bibb  County,  AL 

Applicants  have  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 


notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  and  discontinuance 
shall  be  protected  under  Oregon  Short 
Line  R.  Co. — Abandonment  Goshen,  360 
I.C.C.  91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  31. 1989  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2).'  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  December 
11. 1989.*  Petitions  for  reconsideration 
or  requests  for  pubhc  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  21. 1989,  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Virginia  K, 
Young,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk.  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicants  have  filed  an 
environmental  report  which  addresses 
environmental  or  energy  impacts,  if  any, 
from  this  abandonment  and 
discontinuance. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  December  6, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219.  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 


'  A  subsidiary  of  Southern  Railway  Company, 
AGS  (ointly  owns  WB  with  CSX  Transportation. 
Inc.  . 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  patty  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  Investigation) 
caimot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  OutK>f- 
Service  Rail  Lines,  5  l.C.CZd  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt  of  Rail  Abandonment — Offers  of 
Pinan.  AssisU  4  LCC2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


Elaine  Kaiser.  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  vsdthin  15 
days  after  the  EA  becomes  available  to 
the  pubUc. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  27, 1969. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Of^ce  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc  89-28180 11-30-89;  a-45  am) 

BKIMQCOOE  7O3S-01-M 


[Flmmc*  Docket  Na  31540] 

RJ.  Corman  Railroad  Co7Memphia 
Line;  Acquisition  and  Operation 
Exemption 

R.J.  Corman  Railroad  Co. /Memphis 
Line  (RJCKf)  has  filed  a  notice  of 
exemption  to  acquire  and  operate  a  9.66- 
mile  line  of  railroad  owned  by  CSX 
Transportation.  Inc.  (CSXT),  between 
milepost  LF-128.  near  South  Union.  KY, 
and  milepost  LF-118.34,  near  Memphis 
Junction,  KY.'  The  transaction  was 
expected  to  be  consummated  on  or  after 
November  13, 1989. 

Comments  must  be  filed  with  the 
Commission  and  served  on  Kevin  M. 
Sheys,  Weiner,  McCaffrey,  Brodsky  ft 
Kaplan,  P.C,  Suite  800, 1350  New  Yori( 
Avenue,  NW..  Washington.  DC  20005- 
4797. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  November  29, 1989. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Nofeta  R.  McGee, 
Secretary. 
[FR  Doc.  89-28311  Filed  11-30-89:  8:45  am) 

BlUJNa  CODE  703(-01-H 


'  CSXT  was  authorized  to  abandon  service  over 
this  line  in  Docket  No.  AB-S5  (Sub-No.  zasX).  CSX 
Transportation,  Inc. — Abandonment  Exemption — 
Warren,  Simpson,  and  Logan  Counties.  KY[d(A 
printed),  served  September  29, 1989.  CSXT  notified 
the  Commission  that  it  exercised  the  abandonment 
authority  as  of  October  10, 1989.  By  letter  dated 
October  18. 1969.  the  Kentucky  Heritage  Council 
informed  R)CM  that  it  previously  reviewed  the 
historic  resources  on  the  line  in  connection  with 
CSXTs  abandonment  and  that  provided  the  line 
now  remains  in  service,  the  Instant  transaction 
should  not  effect  these  resources. 
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DEPARTMENT  OF  JUSTICE 

irncK>ne>  s  of  Controlled  Sutwtances; 
'"»g;stratk>n 

By  Notice  Dated  September  22. 1987. 
and  published  in  the  Federal  Register  aa 

September  28. 1987,  (52  FR  36312). 
Diagnostic  Products  Corporation.  5700 
West  96th  Street.  Los  Angeles. 
Galifomia  90045  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
class  of  controlled  substances  listed 
below: 


Orug 


Methaquakxw  (2565) 

T«lr«hydroc*nn«ttno*B  (7370> 

AmphatMnirw,  tta  nits,  osteal  isomer*, 
and  Miti  of  Hi  optical  jaoimn  (1100). 
Secobwbital  (2315) — 
Priefx:yclidin«  (7471). — 

Codeine  (9050) 

Benzoylecgonine  (9180), 

M«ttiadoo«  (9250) 

I  (9300) 


Scttaduto 


It 

U 
II 
■ 

H 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21  Code  of  Federal 
Regulations  1311.42,  the  above  firm  is 
granted  registration  as  an  importer  of 
the  basic  class  of  controlled  substances 
listed  above. 

Dated  November  20, 1968. 
Gene  R.  Haislip, 

Deputy  Assistant  AdminiBtrator,  Office  of 
Diversion  Control  Drug  Enforcemeat 
Administration. 
[FR  Doc  89-28106  Filed  11-30-89;  8:45  am) 

BtUMQ  COOe  4410-Ot-H 


Drug  Enforcement  Administratfon 

Manufacturer  of  Controded 
Substances;  Application 

Pursuant  to  S  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  August  8. 1989,  Du 
Pont  Pharmaceuticals.  1000  Stewart 
Avenue.  Garden  City.  New  York  11530. 
made  apphcation  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Oxymorphone  (9652). 
Hydrocodon*  (91 93)  _ 
Oxycodone  (9143).._.. 


Sctwdula 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  appUcation  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1318.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice. 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  January 
2.1990. 

Dated:  November  17, 1989. 
Gene  R.  HalsUp. 

Deputy  Assistant  Administrator,  Officeof 
Diversion  Control  Drug  Enforcement 
Administration. 
(FR  Doc.  89-28105  Filed  11-30-88:  a-45  am] 

nUMQ  COOC  4410-094I 


Lodging  of  a  Consent  Decreo  Pursuant 
to  CERCLA;  Royal  N.  Hardage  at  aL 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response  Compensation  and  liability 
Act  ("CERCLA"),  42  U.S.C  9622  and 
Department  policy,  2d  CFR  50.7,  notice  is 
hereby  given  that  on  November  21, 1989, 
a  proposed  consent  decree  in  United 
States  V.  Royal  N.  Hardage  et  al.  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Oklahoma  in  Civil  Action  No.  88-1401- 
P.  The  decree  partially  resolves  claims 
of  the  United  States  brought  under 
Sections  106  and  107  of  CERCLA.  42 
U.S.C.  9606  and  9607,  in  connection  with 
the  Hardage  waste  disposal  site  located 
in  Criner,  Oklahoma. 

Under  the  proposed  Consent  Decree, 
the  settling  parties  agree  to  remediate 
the  disposal  area  of  the  site  by 
excavating  drummed  wastes  and 
installing  a  soil  vapor  extraction  system 
to  remove  volatile  organic  compounds 
from  the  disposal  areas,  as  well  as  to 
reimburse  the  United  States  for  a 
portion  of  its  past  costs  expended  in 
connection  with  this  site.  The  United 
States  will  be  seeking  the  remainder  of 
the  remedy  recommended  by  the 
Environmental  Protection  Agency,  as 
well  as  the  remainder  of  its  past  costs, 
from  non-settling  parties. 

The  proposed  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Oklahoma.  4434  U.S.  Courthouse, 
Oklahoma  City,  Oklahoma  73102:  at  the 
Region  6.  Office  of  Regional  Counsel 
Environmental  Protection  Agency,  1445 


Ross  Avenue.  12th  Floor,  Dallas,  TX 
75202;  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  United  States 
Department  of  Justice,  Room  1515, 10th 
and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20530.  In  requesting 
copies,  please  enclose  a  check  in  the 
amount  of  $7.70  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States.  The 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General  Land  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  RoyaJ  N. 
Hardage  et  al..  DOJ  Reference  No.  90-7- 
1-30A. 

Richard  B.  Stewart, 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-28268  FUed  11-30-80: 8:45  am] 

BtLUNO  COOC  MIO-OI-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reportlng 
Requirements  Under  Review  by  ttM 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsiblities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  natiure  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement 

The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 
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How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301.  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 


PWBA/ VETS),  Office  of  Management 
and  Budget  Room  3208,  Washington.  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  conunent  on  a  recordkeeping/ 
reporting  requirement  whidi  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 

Administration 
Survey  of  Employees  and  U.S.  Woricers 

affected  by  the  "50  Percent  Rule" 

imder  the  H-2A  Program 


Form  No. 

Affected  public 

Rosponctonts 

FroQuency 

Avera^  Ume  per  reBpoo>e 

Employer  Survey „     _... 

Worker  Survey.. 

Wor1<er«...._ „ 

119 
322 

One-time 

Or»-time 

20minutaa 
15  minute* 

119  Total  hours 

The  Secretary  of  Labor  needs 
information  fi-om  those  employers  and 
U.S.  Workers  affected  by  the  "50 
percent  rule"  under  the  H-2A  Program. 
Two  surveys  will  be  administered:  one 
for  approximately  119  employers  in 
Idaho  and  Virginia  and  one  for 
approximately  322  U.S.  workers  who 
worked  for  those  employers  between 
1987  and  1989. 

Extension 

Employment  Standards  Administration 

Annual  Report  of  Earnings 

1215-0136  V 

Annually 

Individuals  or  households 

600  respondents;  100  total  hours;  10 
minutes  per  response;  1  form 

Black  Lung  benficiaries  annual  report  of 
earnings  is  used  to  adjust  benefits 
disbursed  for  the  preceding  year  and 
to  estimate  adjustments,  if  any,  for  the 
following  year  due  to  excess  earnings. 

Report  of  Ventilatory  Study; 
Roentgenographic  Interpretation; 
Medical  History  and  Examination  for 
Coal  Mine  Workers'  Pneumoconiosis; 
Report  of  Artunal  Blood  Gas  Study 
121&-0090;  CM-907;  CM-933  and  933b; 
CM-988;  CM-1159 

Businesses  or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations 

On  occasion 


Form  No. 

Respondents 

Average  lime  per 
response 

CM-907...._ 

CM-933 

CM-933b 

CM-ges... 

CM-1159. 

6.500 

13.000 

700 

6.500 

6.500 

20  min. 
Smin. 
5min. 
30  min. 
15  min. 

8,183  total  hoius 

20  CFR  part  718  specifies  that  certain 
information  relative  to  the  medical 
condition  of  a  claimant  who  is  alleging 
the  presence  of  pneumoconiosis  be 
obtained  as  a  routine  function  of  the 
claim  adjudication  process.  The  medical 
specifications  in  the  regtilations  have 
been  formatted  in  a  variety  of  forms  to 
promote  efficiency  and  accuracy  in 
gathering  the  required  data.  These  forms 
were  designed  to  meet  the  need  of 
estabUshing  medical  evidence. 

Comparability  of  Current  Work  to 
Coal  Mine  Employment;  Coal  Mine 
Employment  Affidavit;  Affidavit  of 
Deceased  Miner's  Condition  1215-0056; 
CM-913;  CM-018;  CM-1093 
On  occasion 
Individuals  or  households 


Focm  No. 

Respondents 

Average  time  per 
response 

CM-913 

CM-918 

CM-1093 

900 
100 
100 

30mia 
lOmiTL 
20mirL 

500  total  hours 

Forms  are  used  to  help  determine 
eligibility  for  benefits.  CM-913  is 
completed  by  beneficiaries  and 
compares  non-coal  mine  work  to  coal 
mine  work.  CM-918  is  completed  by 
persons  with  knowledge  of  miner's  coal 
mine  employment  to  supplement 
evidence.  CM-1093  is  completed  by 
persons  or  relatives  with  knowledge  of 
deceased  miner's  medical  condition  only 
if  medical  evidence  is  insufficient 

Departmental  Management 

National  Agricultural  Workers  Survey 

(NAWS) 
Individuals  or  households;  Farms; 

Businesses  or  other  for  profit 


4.610  respondents:  57  minutes  per 
response;  4,479  hoiu^;  1  form 
The  Immigration  and  Nationality  Act 
(INA)  as  amended  by  Immigration 
Reform  and  Control  Act  (IRCA)  requires 
the  Department  of  Labor  and  the 
Department  of  Agriculture  to  estimate 
the  departure  rate  from  Seasonal 
AgriciJtural  Services  (SAS)  agriculture 
and  to  analyze  information  about  wages, 
working  conditions  and  recruitment 
practices.  This  survey  will  gather  data 
necessary  to  make  these  estimates  and 
carry  out  these  analyses. 

Office  of  the  Assistant  Secretary  for 
Administration  and  Management 

Supplemental  Experience  Statement 

1225-0010;  DL-1-2034 

On  Occasion 

Individual  or  households;  Federal 

agencies  or  employees 
10,350  responses;  15,525  hours;  average 

minutes  per  response  90; 
1  form 

This  form  is  a  supplement  to  the  basic 
Federal  employment  application  form 
(SF-171)  to  elicit  specific  job-related 
information  from  appHcants  to  assure 
that  their  qualifications  are  accurately 
completely,  and  efficiently  evaluated. 

Employment  and  Training 
Administration 

Internal  Fraud  Activities 

1205-0187;  ETA  9000 

Annually 

State  or  local  governments 

53  respondents;  424  total  hours;  8  hrs. 

per  respondent  1  form 

Unemployment  Insurance  internal 
fraud  data  increased  automation  of  UI 
functions  and  temporary  staff  have 
heightened  SESA  viilnerability  to 
internal  fi-aud.  making  internal  security 
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among  the  high  priorities  in  the  payment 
control  area.  ETA  9000  wiU  help  SESAs 
assess  adequacy  of  internal  controls  and 
provide  UIS  with  important  data  to 
assess  national  UI  internal  security 
operations. 


Reinstatement 

Office  of  Labor-Management  Standards 

Labor  Organizations  and  Auxiliary 

Reports 
1214-0001;  OLK4S 1214 
On  occasion,  semi-annually,  annually 


Small  Businesses  or  other  organizations; 
Non-profit  institutions;  Businesses  or 
other  for-profit  institutions; 
Businesses  or  other  for-profit 


ll6fTt  No. 

Ftaport 
reaponaes 

Umetector 

Reporting  bunlan 
hr». 

Recordkeepirto 
burden  hrs. 

Total  burden 

■  Ml                                                     

601 

•.777 

U631 

30.473 

264 

238 

916 

71 

274 

168 

54 

50 

170 

4.149 

:50 
:20 
200 
:45 
:1S 
:30 
:S0 
:20 
:20 
:20 
:30 
:30 
:30 
05 

500 

3260 

25260 

22.855 

67 

120 

760 

20 

92 

80 

30 

25 

85 

345 

12 

195 

253 

609 

5 

5 

18 

2 

5 

3 

2 

2 

3 

83 

612 

1  ^4-1A                        

3,456 

1 U-?                                ..                     ...   1 

25,513 

LM  3 

23,464 

LM  s                                                         -, 

72 

125 

[M_l^                                  

778 

LM  15A >    ' 

22 

LM  18 

97 

LM  20 — - ■■ 

83 

L|i.4_2i 

32 

LfA-JO J               

27 

s_i .  , _ 

88 

Simp  «nn.  fpt  formal ™~_. — - ~... — _-.™. — 

428 

Tnlal                                                                     

49.836 

53.499 

1,197 

54,696 

The  LMRDA  requires  unions  to  file 
annual  financial  reports,  trusteeship 
reports,  copies  of  their  constitution  and 
by  laws.  Under  certain  drcimistances 
reports  are  required  of  union  officers 
and  employees,  employers,  labor 
consultants  and  surety  companies.  Filers 
are  required  to  retain  supporting  records 
5  years.  Unions  are  required  to  retain 
election  records  1  year. 

Bureau  of  Labor  Statistics 

ES-202  State  Operations  Review 
1220-0070;BLS-3030 
Biennial 

State  or  local  governments 
53  responses;  424  total  hours;  8  hours  per 
response;  1  form. 

The  ES-202  State  Operations  Review 
is  the  principal  source  of  management 
information  on  quality  and  State 
conformance  to  BLS  specified 
procedures  in  the  collection  and 
tabulation  of  the  Quarterly  Report  on 
Employment.  Wages  and  Contributions. 
The  form  is  used  by  BLS  regional  office 
staff  in  their  biennial  interview  with 
employment  security  officials  to  assess 
the  status  of  the  program. 

Signed  at  Washington,  DC  this  28th  day  of 
November.  1989. 
Paul  E.  Lanoa, 
Departmental  Clearance  Officer. 

[FR  Doc  8»-28189  Filed  11-30-89;  6:45  am] 

BILUNO  CODE  aM-27-ll 
BILUNG  CODE  4S10-30-M 


Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a]  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fiinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 


foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  i» 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
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"Geixeral  Wage  Determinations  Issued 
Under  The  Davis-fiacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 


Avenue,  NW..  Room  S-3504, 
Washington,  DC  20210. 

New  General  Wage  Determinations 

Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  State  and  page  nimiberfs). 

Volume  1: 


VouuME  I:— Continued 


Pennsylvania.. 


PA89-26 


P.1016C  p.1016h 


Geoni^- 
Georgia.. 
Georgia.. 


GA8e-32 
GA89-33 
GA8e-34 

Volume  I: 


p272a,p272b 
p272c.  p.272d 
p.272e.  p.272t 


Modifications  to  General  Wage 

Determination  Decisions 

The  numbers  of  the  decisions  hsted  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  hsted  by  Volume,  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Connecticut.... 

Ftorida 

Florida 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

New  York 

New  York , 

New  York 

Pennsylvania.. 
Pertnsytvania.. 
Pennsylvania., 
Pervisytvania.. 
Pennsytvania.. 
Permsytvania.. 
Virginia , 


CTBS-1  (Jan.  6.  1989) 
FLB9-1  (Jan.  6,  1989) 
FLfl9-l8  (Jan.  6,  1989) 
GA89-3  (Jan.  6.  1989) 
GM9-4  (Jan.  6,  1989) 
GA89-32  (Jan.  6.  1989) 
GA89-33  (Jan.  6,  1989) 
GM9-34  (Jan.  6,  1989) 
NY89-2  (Jan  6,  1989) 
NY89-7  (Jan.  6,  1989) 
NY89-13  (Jan. «,  1989) 
PA89-5  (Jan.  6.  1989) 
PAe9-6  (Jan.  6,  1989) 
PA89-23  (Jan.  6.  1989) 
PAB9-24  (Jan.  6,  1989) 
PA89-25  (Jan.  6,  1989) 
PA89-2e  (Jan.  6.  1989) 
VM9-14  (Jan.  6,  1989) 


p.  61.  pp.  63-68 

p  99.  p  100 

p.  145.  p.  146 

p  211.  pp.  211-214 

p.  215,  pp.  218-218 

p.  272a  p  272b 

p.  272c  p  272d 

p.  272e.  p.  272f 

p.  683,  pp  684-685,  pp.  888,  693 

P.  737.  pp.  738-739  '^ 

p.  799.  pp.  800-801 

p.  879.  pp.  880-892 

p.  893,  p.  896 

p.  1005,  p  1006 

P.  1011.  p.  1012 

p.  1016a.  p.  1016b 

p.  1016c  pp.  10ied-1016h 

p.  1159.  p  1160 


Volume  11: 


Ohio !IZ""""""'~ " ""„,.!„„!,...I...Z...._.ZZ...™I 

ONO 

ARe9-8  (Jaa  6,  1989) 
OHe»-1  (Jan.  8.  1989) 
OH89-29  (Jan.  6.  1989) 

p.  20a.  p  20b 

p.  773.  pp.  773-778.  pp.  780-783 

p.  869.  p  877 

Volume  III: 


Arizona 

North  Dakota. 
Washington .... 


AZ89-3  (Jm.  6,  1989) 
N08»-2  (Jan.  8,  1969) 
WA89-1  (Jan.  6,  1989) 


p29.  p  30 
p  229.  pp.  230 
p.  363.  p  371 


General  Wage  Determination 
PublicatiDn 

General  wage  determinations  issued 
tmder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  die  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 


Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from;  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202)  783- 
3238. 

When  ordering  sub8cription(s),  be 
sure  to  specify  the  State(s)  of  interest 


since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 
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Signed  at  Washington.  DC  this  24th  day  of 
November.  1969. 
AlaaLMoM. 

Director,  Division  of  Wage  Determinations. 
(FR  Doc  80-27948  Filed  11-30-89:  8:45  am) 

MLUNO  COM  4«1»-t7-il 


Employment  and  Training 

arlminlstration 

In  V  e  s '  c  V  ona  Regarding 
Certificationa  of  Ellglbillty  To  Apply  for 
Worker  Adjuatment  Aasiatance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  In  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 


Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  title  II, 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  December  11. 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  11, 1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street,  NW..  Washington. 
DC  20213. 

Signed  at  Washington,  DC,  this  20th  day  of 
November  1989. 
Marvin  M.  Fooka, 

Director,  Off  ice  ofTrade  Adjustment 
Assistance. 
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Petitioner.  (UnJoo/wofkers/firm) 


Andrew  T.  Johfwon  Co..  hw.  (Workers) 

Bruce  Tnjddng,  Irw.  (Company) 

C.F.  Industriet,  tnc 

Chrysler  Corp.  (Workers) ~. — 

Eaton  Corp.— Flwd  Power  Div.  (UAW) 

F.  Sctwmacher  &  Co.  (ACTWU) - 

Foamex  (Workers) . 


(The)  Home-Stake  Royalty  Corp.  (Workers) 

m-SWF  Auto  Elec.  No.  Aoenco  (Workers) 

Jay  Scott  Operatkxis   Ov/Colt  Ftrearms,   Inc. 

(ACTWU). 

Lakeland  Mfg..  Inc.  (ACTTWU) 

Plastfc  Mold  Tool  &  Die  (Cornpany) 

Pleasant  Dress  Co.  (ILGWU) 

Quaker  Oats  Co.  (UAW) 

Reed  &  Barton  Corp..  Silversmiths,  Div.  (AFL- 

CIO). 

Shield  Industries.  Inc.  (ILGWU) 

Skatf  Mlg.  Co.  (ILGWU) 

TRW-Tranaportatioo-Electronic  Div.  (OCAW) 

Teknica,  Inc.  (Workers) 

Wear-Ever  (ABGW1U). 

XY  Reaourcaa,  ma  (Workers)... 


Locatxm 


Boston,  MA ™ 

DsMie.  OK 

Terre  Haute,  IN 

Sterling  Hetghts,  Ml.. 

Mwahall,  Ml 

mmi  Park,  NJ 

CoiTy,  PA 

Tulaa.  OK 

Fayette,  MS 

Elmwood  Park.  NJ... 


11/20/89 
11/20/89 
11/20/89 
11/20/89 
11/20/88 
11/20/89 
11/20/89 
11/20/89 
11/20/89 
11/20/89 

11/20/89 
11/20/89 
11/20/89 
11/20/89 
11/20/89 

Lowal.MA 11/20/89 

LoweN.  MA 11/20/89 

KnoKville.  TN — 11/20/89 

Houston,  TX 1 1  /20/89 

ChUBcoIhe,  OH 11/20/89 

AfdrTwre,  OK 11/20/89 


Sheboygan,  Wl _ 

East  Rutherford.  NJ... 

Lowell,  MA 

Mark)n.OH _„ 

Taunton,  MA 


Date 
received 


Date  of 
petition 


11/9/89 
11/6/89 
10/6/89 
10/31/89 
11/7/89 
11/6/89 
9/29/89 
11/6/89 
11/8/89 
11/6/89 

11/6/89 

10/24/89 

10/31/89 

11/6/89 

11/8/89 

10/31/89 

10/31/89 

10/20/89 

11/3/89 

11/3/89 

11/8/89 


PetitkxiNa 


23,615 
23,616 
23,617 
23,618 
23.619 
23.620 
23.621 
23,622 
23.623 
23.624 

23,625 
23,626 
23,627 
23,628 
23,629 

23,630 
23.631 
23.632 
23,633 
23,634 
23.635 


Artclee  produced 


Graphics,  Blue  Prints 

Haul  Rock  for  Oil  Companies 

Anhydrous  Arrwnorva 

Passenger  Cars 

Power  Steering  Pumpa 

Assorted  Silk  Fabric 

Foam  for  Seats 

Oil&Gas 

Wire  Harness  AseembKee 

Gun  Grips 

Men's  Jackets  &  Coats 

Molds  for  Plastic  Industry 
Ladies'  Actr/ewear  &  Dresses 
Pet  Food 
Tat)lewear 

Men's  Sports  Shirts 

Ladies'  Activeweer  &  Dresses 

Relays 

Seismic  Data 

Aluminum  Cookweer 

M.B.  Relays  Percision  Sheet  Metal 


><^ 


[FR  Doc.  89-28190  Filed  11-30-89;  8:45  am] 

MUWa  COM  4aiO-M-ll 

Mine  Safety  and  Health  Admlniatration 

[Docket  No.  M-«9-23-M] 

Englehard  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Englehard  Corporation.  P.O.  Box  410, 
Mclntyre,  Georgia  31054  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.14211(d)  (blocking  equipment  in 
a  raised  position)  to  its  Klondyke  Mine 
(I.D.  No.  09-00128).  its  Dixie  Mine  (I.D. 
No.  09-00475),  its  Gibraltar  Mine  (I.D. 
No.  09-00474).  its  Edgar  Plant  (I.D.  No. 
09-00359).  its Toddville Plant  (ID-  No. 
09-00472),  its  Daveyville  Plant  (I.D.  No. 


09-00471),  its  Gordon  Plant  (I.D.  No.  09- 
00231)  located  in  Wilkinson  County. 
Georgia,  its  Washington  County  Mine 
(I.D.  No.  09-00127),  its  Scott  Mine  (I.D. 
No.  09-00832),  its  Gardner  Plant  (I.D.  No. 
09-00473)  located  in  Washington 
County,  Georgia  and  its  Griffin  Mine 
(ID.  No.  09-00131)  located  in  Twiggs 
County.  Georgia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  imder  this  section,  a 
raised  component  of  mobile  equipment 
is  considered  to  be  blocked  or 
mechanically  secured  if  provided  with  a 
functional  load-locking  device  or  a 
device  which  prevents  free  and 
uncontrolled  descent 


2.  As  an  alternate  method,  petitioner 
requests  a  modification  of  the  standard 
to  allow  personnel  to  be  hoisted  in 
approved  buckets,  suspended  seats,  or  a 
boatswain's  chair  suspended  from  a 
cable  in  accordance  with  29  CFR 
1228.550(g)  and  29  CFR  1910.28(j). 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
'January  2, 1990.  Copies  of  the  petition 
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are  available  bn  inspection  at  that 
address. 

Dated  November  21. 1989. 
Patricia  W.  SUvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  80-28191  Filed  11-90-89;  8:45  am] 

BHJJNQCODE  4S10-a-W 


[Docket  Na  W-W-169-C1 

Soldfer  Creek  Coaf  Co  :  Petition  for 

Modl'icatiop  cf  Application  of 
Mandatory  Sa'^r*  Standard 

Soldier  Creek  Coal  Company,  P.O. 
Box  1,  Price.  Utah  84501  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1101-8  (water  sprinkler  systems; 
arrangement  of  sprinklers]  to  its  Soldier 
Creek  Mine  {IB.  No.  42-00077)  located 
in  Carbon  County.  Utah.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  foUows: 

1.  The  petition  concerns  the 
arrangement  of  water  sprinkler  systems. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  single  line  sprinkler 
system  to  provide  a  safer  more  reliable 
system  for  combating  underground  belt 
drive  fires  as  outlined  in  the  petition. 

3.  In  support  of  this  request,  petitioner 
states  that  the  annual  functional  test  of 
each  water  sprinkler  system  would  be 
conducted  in  accordance  with  30  CFR 
75.1101-11. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room  627. 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  2. 1990.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address.         j . 

Dated  November  21. 1989. 

PatricU  W.  SUvey. 

Director  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  80-28192  FUed  11-30-89;  8:45  am] 

■HXINO  COCC  46M-4a-ll 


Wage  and  Hour  Divlalon 

Certlflcatea  Authorizing  Employment 
of  Learners  at  Special  Minimum  Wages 

Notice  is  hereby  give  that  pursuant  to 
section  14  of  the  Fair  Labor  Standards 
Act  (52  Stat.  1062.  as  amended;  U.S.C 
214),  Reorganization  Plan  No.  6  of  1950 
(3  CFR  1949-53  Comp..  p.  1004),  and 
Administrative  Order  No.  1-76  (41  FR 
18949].  the  firms  Usted  in  this  notice 
have  been  issued  special  certificates 
authorizing  the  employment  of  learners 
at  hourly  wage  rates  lower  than  the 
minimum  wage  rates  otherwise 
applicable  under  section  6  of  the  Act 
lie  effective  and  expiration  dates, 
number  of  learners  and  the  principal 
product  manufactured  by  the 
establishment  are  as  indicated. 
Conditions  on  occupations,  wage  rates, 
and  learning  periods  which  are  provided 
in  certificates  issued  under  the 
supplemental  Industry  regulations  cited 
in  the  captions  below  are  as  established 
in  those  regulations. 

The  following  certificate  was  issued 
under  the  knitted  wear  industry  learner 
regulations  (29  CFR  522.1  to  522.9.  as 
amended  and  522.30  to  522.35,  as 
amended). 

Louis  Gallet  Ina.  Uniontown,  PA:  5-12-89 
to  5-11-00;  5  learners  for  normal  turnover 
purposes.  (Mens  and  ladies  sweaters.) 

The  following  certificate  was  issued 
under  ttie  apparel  industry  learner 
regulations  (29  CFR  522.1  to  522.9.  as 
amended  and  522.20  to  522.25,  as 
amended). 

Bland  Sportswear.  Inc.,  Bland  VA;  7-22-89 
to  7-23-00;  10  learners  for  normal  labor 
turnover  purposes.  [Fleece  shirts  and 
children's  &  adults  knit  shirts.) 

The  learner  certificates  have  been 
issued  upon  the  representations  of  the 
employers  which,  among  other  things, 
were  that  employment  of  learners  at 
special  minimum  rates  is  necessary  in 
order  to  prevent  curtailment  of 
opportimities  for  employment  and  that 
experienced  workers  for  the  learner 
occupations  are  not  available. 

The  certificates  may  be  annulled  or 
withdrawn  as  indicated  therein  in  the 
manner  provided  in  29  CFR  part  528. 
Any  interested  persons  may  file  written 
requests  for  reconsideration  or  review 
within  15  days  after  publication  in  the 
Federal  Register. 

Signed  at  Washington.  DC  this  17th  day  of 
November  1989. 
Nancy  M.  Flyim, 
Acting  Administrator. 
[FR  Doc.  89-28193  FUed  11-30-89;  &45  am] 

MUJNO  COOK  4aiO-t7-M 


NATONAl  archives  AM)  records 

ADMiNiSTRATiOH 

Records  SchedulM;  AvaBabOlty  and 
Request  for  Comments 

AOCNCV:  National  Archives  and  Records 
Administration,  Office  of  Recorda 
Administration. 

ACnOK  Notice  of  availability  of 
proposed  records  schedules:  requests  for 
comments. 

SUMMARv:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  researdi,  or  other 
value.  Notice  is  pubUshed  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES^Requests  for  copies  must  be 
received  in  writing  on  or  before  January 
16. 1990.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  aasigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 
SUPPt-EMENTARY  INFOMtATMN:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedxiles  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  im>vide  for 
the  eventual  transfw  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  ix 
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a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU-68-1  and  Nl-AFU-88-28).  Routine 
and  facilitative  records  relating  to 
computer-communications  systems. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-90-1).  Routine  records  relating  to 
civilian  personnel  management  and 
wage  administration. 

3.  Department  of  the  Air  Force  (Nl- 
AFU-90-2).  Over  the  counter  medication 
requests. 

4.  Department  of  Agriculture. 
Commodity  Credit  Corporation  (Nl-161- 
89-1).  Conference  dociunents  of  the 
International  Wheat  Council  and  the 
International  Wheat  Agreement,  1930- 
1971.  (Similar  records  held  by  the 
Department  of  State  are  scheduled  for 
permanent  retention.) 

5.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-89-3). 
Photographic  prints  and  selected 
negatives  used  by  the  Branch  of  Military 
Geology. 

8.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-89-7).  Analog 
seismic  data  maintained  by  the  Branch 
of  Seismology  and  Branch  of 
Engineering  Seismology  and  Geology, 
Menlo  Park,  California. 

7.  Nuclear  Regulatory  Commission 
(Nl-431-89-4).  Independent  Spent  Fuel 
Storage  Installation  Docket  Files. 

8.  Tennessee  Valley  Authority, 
Governmental  and  Public  Affairs  (Nl- 
142-89-6).  Educational  and  promotional 
films  determined  during  archival 
processing  to  lack  sufficient  archival 
value  to  warrant  permanent  retention  by 
the  National  Archives. 


9.  Tennessee  Valley  Authority. 
Resource  Development  (Nl-142-90-2). 
Reservoir  operations  support  files. 

Dated:  November  27, 1989. 
daudiiM  I.  WailMr. 
Acting  Archivist  of  the  United  States. 
[FR  Doc.  89-28196  Filed  11-30-88;  8:46  am) 
MLUNa  COM  7C1S-«1-II 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comments  Concerning 
Foreign  Government  Discrimination  In 
Procurement 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  request  for  public 
comments. 

summary:  This  notice  requests  written 
submissions  from  the  public  concerning 
foreign  government  discrimination  in 
procurement  against  United  States 
products  and  services,  for  use  in 
compiling  the  armual  report  on  foreign 
discrimination  in  government 
procurement  required  by  section  305  of 
the  Trade  Agreements  Act  of  1979 
(Trade  Agreements  Act),  as  amended  by 
title  VII  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (19  U.S.C. 
2515). 

Section  305  of  the  Trade  Agreements 
Act  requires  the  President  to  submit  a 
report  on  the  extent  to  which  foreign 
countries  discriminate  against  United 
States  products  or  services  in  making 
government  procurements.  In  the  annual 
report,  the  President  is  required  to 
identify  any  countries  that: 

(i)  Are  Signatories  to  the  GATT 
Agreement  on  Government  Procurement 
(Agreement)  and  are  not  in  compliance 
with  the  requirements  of  the  Agreement; 
(ii)  Are  Signatories  to  the  Agreement 
and  are  in  compliance  with  the 
agreement  but  that  maintain  a 
significant  and  persistent  pattern  of 
discrimination  in  the  government 
procurement  of  products  or  services 
from  the  United  States  not  covered  by 
the  Agreement,  which  results  in 
identifiable  harm  to  U.S.  business,  and 
whose  products  and  services  are 
acquired  in  significant  amounts  by  the 
U.S.  Government;  or 

(iii)  Are  not  Signatories  to  the 
Agreement  and  maintain  a  significant 
and  persistent  pattern  of  discrimination 
in  government  procurement  of  products 
and  services  from  the  United  States 
Government,  and  whose  products  and 
services  are  acquired  in  significant 
amounts  by  the  U.S.  Government 

The  functions  vested  in  the  President 
under  section  305  of  the  Trade 


Agreements  Act  were  delegated  to  the 
United  States  Trade  Representative 
(USTR)  pursuant  to  section  4-101  of 
Executive  Order  12661  (54  FR  779). 

DATE  Submissions  must  be  received  on 
or  before  January  15, 1990. 

ADDRESS:  Comments  must  be  submitted 
to  the  Executive  Secretary,  Trade  Policy 
Staff  Committee,  and  must  include  not 
less  than  twenty  (20)  copies. 
Submissions  will  be  available  for  public 
inspection  pursuant  to  15  CFR  2003.5. 
Business  confidential  information  will 
be  subject  to  the  requirements  of  15  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
and  accompanied  by  a  nonconfidential 
summary  thereof. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Vaughan,  Director  for 
Government  Procurement  Office  of  the 
United  States  Trade  Representative 
(USTR),  600 17th  Street  NW.. 
Washington.  DC  20506.  (202)  395-3063, 
or  Holly  Hammonds,  Associate  General 
Counsel,  USTR,  (202)  395-7306. 

SUPPLEMENTARY  INFORMATION:  Section 
305  of  the  Trade  Agreements  Act 
requires  the  annual  report  to  be 
submitted  no  later  than  April  30, 1990, 
and  aimually  thereafter,  to  the 
appropriate  Committees  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate,  as 
well  as  other  appropriate  Senate 
Committees.  The  USTR  is  required  to 
request  consultations  with  any  countries 
indentified  in  the  report  to  obtain  their 
comphance  with  the  Agreement  or  the 
elimination  of  their  discriminatory 
procurement  practices. 

USTR  invites  submissions  from 
interested  parties  concerning  foreign 
government  procurement  practices  that 
should  be  considered  in  developing  the 
annual  report  Pursuant  to  section 
305(d)(5)  of  the  Trade  Agreements  Act 
submissions  are  sought  from  any  United 
States  businesses  in  the  United  States 
and  in  countries  that  are  signatories  to 
the  Agreement  and  in  other  foreign 
countries  whose  products  or  services 
are  acquired  in  significant  amounts  by 
the  United  States  Government.  A 
separate  submission  is  requested  for 
each  coimtry  indentified. 

Each  submission  should  provide  in 
order  the  following  general  information: 

(1)  The  party  submitting  the  information; 

(2)  the  U.S.  products  or  services  that  are 
affected  by  the  noncompliance  or 
discrimination;  and  (3)  the  foreign 
country  that  is  the  subject  of  the 
submission,  and  the  entities  of  the 
government  whose  practices  are  being 
described. 
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Each  submission  should  provide  in 
order  the  following  specific  information 
on  non-compliance  with  the  Agreement 
or  on  discriminatioiL-  (1)  The 
circimistances  under  which 
discrimination  has  occurred,  including 
information  regarding  the  date  and 
nature  of  procurement(s)  where 
discrimination  was  encountered;  (2) 
policies  or  practices  which  are  deemed 
to  be  discriminatory  (where  possible, 
include  copies  of  discriminatory  laws, 
policies,  or  regulations);  (3)  the  extent  to 
which  noncompliance  with  the  code  or 
discrimination  has  impeded  the  ability 
of  U.S.  suppliers  to  participate  in 
procurements  on  terms  comparable  to 
those  available  to  suppliers  of  the 
country  in  question  when  seeking  to  sell 
goods  or  services  to  the  United  States 
Government  Wherever  possible, 
submissions  should  address  the  extent 
to  which  countries  identified:  (i)  Use 
sole-sourcing  or  otherwise 
noncompetitive  procedures  for 
procurements  that  could  have  been 
conducted  using  competitive  procedures; 
(ii)  conduct  what  normally  would  have 
been  one  procurement  as  two  or  more 
procurements,  in  order  to  decrease  the 
anticipated  contract  value  below  the 
Agreement's  value  threshold  or  to  make 
the  procurement  less  attractive  to 
United  States  businesses;  (iii)  announce 
procurement  opportunities  providing 
inadequate  time  for  U.S.  businesses  to 
submit  bids:  and  (iv)  employ 
specifications  in  such  a  way  as  to  limit 
the  ability  of  U.S.  suppliers  to 
participate  in  procurements. 

Finally,  each  submission  should:  (1) 
Identify  requirements  of  the  Agreement 
which  are  not  being  complied  with  by  a 
country  identified  or  describe  how  the 
country  has  maintained  in  government 
procurement  a  significant  and  persistent 
pattern  or  practice  of  discrimination;  (2) 
identify  the  specific  impact  of  the 
discriminatory  policy  or  practice  on 
United  States  business  (including  an 
estimate  of  the  value  of  market 
opportunities  lost  and.  if  any.  the  cost  of 
preparing  bids  which  are  rejected  during 
the  course  of  a  procurement  evaluation 
for  discriminatory  reasons);  and  (3) 
describe  the  extent  to  which  the 
products  or  services  of  the  country 
identified  are  acquired  in  significant 
amounts  by  the  United  States 
Government 

David  Webs, 

Chairman,  Trade  Policy  Staff  Committee. 

[FR  Doc  80-28168  Filed  11-30-88;  8:45  am] 

eUJNQ  CODE  S1M-01-M 


Pre&ictenis  Advisory  Committeson 
ths  Points  of  Light  Initlathrs 
Foundation 

Hnal  Meeting 

action:  Notice  of  the  final  Meeting  of 
President's  Advisory  Committee  on  the 
Points  of  Light  Initiative  Foundation. 

summary:  This  notice  announces  an 
upcoming  meeting  of  the  President's 
Advisory  Committee  on  the  Points  of 
Light  Initiative  Foundation.  The  purpose 
of  the  meeting  is  to  complete  work  on 
the  Committee's  assigned  task,  which  is 
the  provision  of  recommendations  to  the 
President  with  respect  to  the  legal 
structiire  of  the  Points  of  Light  Initiative 
Foundation  and  the  legislation  needed 
to  establish  the  Foundation.  Specifically, 
the  Committee  will  review  the  draft 
report  that  reflects  the  decisions 
reached  at  the  previous  meeting,  held  on 
October  30.  Notice  is  required  by  the 
Federal  Advisory  Committee  Act  5 
U.S.C.  app.  n.  and  its  implementing 
regulation,  41  CFR  part  101.6.  The 
meeting  is  open  to  the  press  and  public. 
DATE:  December  11, 1989, 9:30  a.m. 
ADDRESS:  Room  265.  Hall  of  States.  444 
North  Capitol  Street  NW..  Washington. 
DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Committee  Staff  at  (202-523-3349)  or 
write  to:  730  Jackson  Place,  NW., 
Washington,  DC  20006. 
David  B.  Rivkln.  Jr., 

General  Counsel  for  the  Advisory  Committee 
on  Points  of  Light  Initiative  Foundation. 
[FR  Doa  89-28124  Filed  11-30-89;  8:45  am] 

BILLma  COOC  «1M-0V4I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-27472;  File  No.  4-208] 

Joint  Industry  Plan;  Order  Approving 
Amendments  to  thm  Intermantet 

Trading  System  Plan  Relating  to 
Boston  Stock  Exchange  Regional 
Computer  Interfsce.  PreOpening 
Reports.  Previous  Day  ConsoUdated 
Closing  Price,  ana  Third  Participating 
Martcet  Center  Trade  Throughs 

The  participants  in  the  Intermarket 
Trading  System  ("ITS") '  on  September 


21, 1989,  submitted  copies  of  proposed 
amendments  to  the  restated  ITS  Plan 
created  pursuant  to  Section  llA(a)(3)(B) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  to:  (1)  Recognize  the  use  of  the 
"Regional  Computer  Interface"  by  the 
BSE  (Third  Amendment);  (2)  allow  for 
the  pre-opening  application  to  be  based 
on  the  closing  price  on  the  NYSE  or  the 
Amex  in  certain  circumstances  (Eighth 
Amendment);  (3)  clarify  that  a 
specialist/market-maker  who  has  sent  a 
pre-opening  response  has  a 
responsibility  to  seek  a  report  of 
execution  (Third  Amendment);  and  (4) 
clarify  the  procedures  for  resolving  third 
participating  market  center  trade- 
throughs  (Third  Amendment). 

Notice  of  the  proposed  amendments 
was  given  in  Securities  Exchange  Act 
Release  No.  34-27359  (October  13. 1989), 
54  FR  43015.  The  Commission  received 
no  comments  on  the  proposals.  This 
order  grants  approval  of  the  proposed 
amendments. 

As  noted  above,  the  participants  have 
proposed  four  amendments  to  the  ITS 
Plan.  First  the  participants  have 
proposed  to  recognize  that  the  BSE  will 
be  utilizing  the  "Regional  Computer 
Interface"  ("Ra")  as  provided  for  in 
section  10(e)  of  the  Plan,  which  is  the 
automated  linkage  between  the  ITS  and 
the  Regional  Switches  that  enable 
members  located  on  the  floor  of  the  BSE 
and  other  regional  exchanges  to 
participate  in  ITS  applications. 

Second,  the  participants  proposed  to 
amend  the  ITS  Plan  to  allow  for  the  pre- 
opening  application  to  be  based  on  Uie 
closing  prices  on  the  NYSE  or  the  Amex 
when,  on  a  broad  scal/s,  consoUdated 
closing  prices  are  incorrectly  displayed.* 


>  The  rrS  plan  govenu  the  operation  of  the  ITS, 
which  U  •  communication  system  designed  to 
fadlitata  trading  among  competing  market*  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
Specifically,  the  ITS  links  participant  markets  and 
provides  facilities  and  prx>cedures  for  [1]  Display  of 
composite  quotation  information  at  each  of  the 
participant  markets  so  that  brokers  are  able  to 
determine  readily  the  best  bid  and  offer  available 


from  any  participant  for  a  multiply  traded  security: 
(2)  efficient  routing  of  orders  and  admlnistrativa 
messages  between  market  participants;  and  (3) 
participation,  under  certain  conditions,  by  members 
of  all  participating  markets  in  opening  transaction* 
In  those  market*. 

The  participant*  in  the  ITS  are  the  American 
Stock  Exchange,  Inc.  ("Amex").  Boston  Stock 
Exchange.  Inc.  ("BSE").  Cincinnati  Stock  Exchange, 
Inc.  ("CSE"*),  MWwest  Stock  Exchange,  Inc. 
("MSE"),  National  Association  of  Securities 
Dealer*.  Inc.  ("NASD").  New  York  Stock  Exchange. 
Inc.  ("NYSE"),  Pacific  Stock  Exchange,  Inc.  ("PSE"), 
and  the  Philadelphia  Stock  Exchange,  Inc.  ("Phlx"). 

*  A  pre-opening  application  must  be  sent  through 
ITS  whenever  a  market  maker  anticipates  that  the 
opening  transaction  for  the  day  will  be  at  a  price 
that  represent*  a  change  from  the  stock'*  "previou* 
day'*  con*ohdated  doling  price,"  which  i*  the  la«t 
price  at  which  •  tranaaction  in  the  stock  was 
reported  by  Securities  Information  Automatic 
Corporation  ("SIAC").  a  aecuritie*  Information 
proces*or.  on  the  la*t  previou*  day  on  which 
tran*action(  in  the  stock  were  reported  by  SIAC  of 
more  than  a  predetermined  amount  To  offset  ■  pre- 
opening  imbalance  in  a  stock,  a  market  maker  will 
notify  other  participant  markets  of  the  situation  by 
sending  a  message  called  a  "pre-opening 
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In  these  tituations,  K  is  proposed  that 
the  Chairman  of  the  ITS  Operating 
Commitlee.  upon  the  request  of  the 
Amex  or  the  NYSE,  may  desi^ate  that 
the  Amex's  or  the  NYSE's  closing  prioes, 
as  appropriate,  be  substituted  for 
purposes  of  the  pre-opening  applkatk». 

TTurd,  the  participants  proposed  to 
add  section  (cKvi)  to  make  it  clear  that  a 
speciahst/maricet-maker  who  responds 
to  a  pre-opening  notification  has  a 
responsibility  to  seek  from  Ae  opening 
market-maker  a  report  of  participation 
in  the  opening.*  If.  on  or  following  trade 
date,  the  specialist/market  maker  does 
request  a  report  Arouj^  Ae  ITS  system 
as  to  his  participation  before  4:00  p.ra. 
Eastern  Time,  and  he  or  she  does  not 
receive  a  response  by  9:30  a.m.  Eastern 
Time  on  the  next  trading  day.  he  or  she 
need  not  accept  a  later  report.  If  the 
specialist /market  maker  fails  to  so 
request  a  report  he  «r  she  must  accept  a 
report  until  4:00  p.m.  eastern  time  on  the 
third  trading  day  following  the  trade 
date. 

Fourth,  the  participants  proposed  to 
amend  Exhibit  B  of  the  ITS  Plan,  which 
is  a  model  trade-through  rtde  setting 
forth  the  rights  and  obdIigationB  of 
members  of  the  participant  markets,  to 
clarify  the  proceidures  for  resolving  third 
exemption.^  The  proposed  model  rule 
change  provides  that  when  a  member 
who  initiates  a  third  participant  market 
trade  through  has  sent  a  commitment  to 
trade  promptly  following  the  trade 
through  to  satisfy  the  bid  or  offer  traded 
throi^  and  has  preceded  the 
commitment  with  an  administrative 
message  stating  that  the  commitment 
was  in  satisfaction  of  the  trade  through, 
then  such  member  will  not  have  a 
further  obligation  to  satisfy  the  trade 
through. 

The  Gxnmission  finds  that  approval 
of  these  amendments  is  consistent  with 
the  Act  in  particular,  with  section 
llA(a)tl)(D),  which  provides  for  the 
linking  of  all  markets  for  qiialififd 
securities  through  communication  and 
data  processing  facilities  diat  foster 
efficiency,  enhance  competition. 


notificaticn''  through  ITS.  and  to  allow  otS«r 
inatketo  ■  chance  lo  respond,  canaot  oftes  the 
patthadat  ftodc  until  three  auinite*  ha««  eiip— d 

•  M«4m(  — kati  6an  o^er  parttcip«i<  narfceta 
•end  "yrr^ipaidas  wtpoMM.'aaoUining 
obHgatiom  to  k«4t,  iM:iiii4b^  te  nw>bar  of  ahuM 
and  prtM  tet  Hmf  are  wiOiaf  to  trade,  (ii  Mepooaa 
to  a  pie  aywiiiag  appMcatiaii. 

*  A  trttde  (ziiuu^  occora  when  a  market  wafcut 
purchaaea  or  aeda  any  aecsrHy  at  a  phce  that  ia 
hi^r  or  lower  thai  the  price  at  wtoch  that 
aecnrity.  at  the  tisie  <A  aocfa  pvn^haae  or  aaie,  <a 
ofTered  in  one  or  more  other  participant  nailcets. 
The  trade  throogh  rule  re<iuirea  anyone  who  tradea 
thnNtfli  afiotbar  nartcet  a  ^ootatioB  to  etttier  oraak 
the  trade  or  aatlafy  tte  oC.er  inathef  a  <|nata6<«. 
aahject  to  certain  exceptiona. 


increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors'  orders,  and 
contribute  to  the  best  execution  of  such 
orders.  Further,  the  Commission  finds 
that  the  amendments  are  consistent  with 
Rule  llAa3-2(cK2)  because  they  are 
necessary  and  appropriate  in  the  public 
interest  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and 
perfect  mechanisms  of,  a  national 
market  system  or  otherwise  in 
furtherance  of  the  Act 

It  is  therefore  ordered,  pursuant  to 
section  llA(aH3HB)  of  the  Act  that  the 
amendments  be,  and  hereby  are, 
appr(}ved. 

For  the  Comoiisaion.  by  tha  Divisioa  of 
Market  Regulations,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(2fl). 

Dated:  November  24, 198a. 
JonatlMa  G.  Kals. 
Secretary. 

[FR  Doc.  8»-28177  Filed  11-30-89;  8:45  am] 
BttjjNa  coec  soifr^t-a 


[ReL  Ha  84-X7473(  Fie  Ma  9fl-AIIEX-«»- 

^9HML] 

Self-Regulatory  Organizations;  Order 
Approving  Rule  Changes  by  the 
American  Stock  Exchange,  Inc.  et  al. 

In  the  matter  of:  Release  No.  34-27478;  Pfle 
Noi.  SR-Amex-a9-19.  SR-BSE-8JWJ2.  SR-BSE- 
894)6.  SR-CSE-aiM».  SR-CS&894I2.  SR-MSE- 
894M.  SR-NASD-a9-33.  SR-NASD-6IM1,  SR- 
NYSE-89-2S,  8R-PSE-S»«1,  SR-P6E^B^.  ER- 
Phbc-89^. 

The  American  Stock  Exchange.  Ina 
("Amex"),  Boston  Stock  Exchange.  Inc. 
("BSE"),  Cnicinnati  Stock  Exchange.  Inc. 
("CSE"),  Midwest  Stock  Exchange.  Inc. 
("MSE"),  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  New 
York  Stock  Exchange,  hic.  CTMYSE"). 
Pacific  Stock  Exchange,  Inc.  ("PSE"). 
and  the  Philadelphia  Stock  Exchange. 
Inc.  ("Bhix"),  who  are  participants  in  the 
Intermarket  Trading  System  ("ITS") 
Plan  *.  submitted  proposed  rule 


changes  •  pursuant  to  section  10(b)(1)  of 
the  Sectuities  Exchange  Act  of  1934  to 
conform  their  ITS  rules  on  member  uae 
of  the  ITS  system  to  recent  amendments 
to  the  ITS  plan.  •  The  proposed  rele 
changes  would:  (1)  Allow  for  the  pre- 
opening  application  to  be  based  on  the 
closing  price  on  the  NYSE  or  the  Amex 
in  certain  circumstances;  (2)  clarify  that 
a  specialist/market-maker  who  baa  sent 
a  pre-opening  response  has  a 
responsibility  to  seek  a  report  of 
execution;  and  (3]  clarify  the  procedures 
for  resolving  thkd  participating  market 
center  trade-throughs. 

The  proposed  rule  dianges  were 
pubHshed  in  the  Federal  Register.*  The 
Commission,  however,  received  no 
comments  on  the  proposals.  This  order 
grants  apprtjval  of  the  proposed  rule 
changes. 

As  noted  above,  the  participants  have 
proposed  three  changes  to  their  rules. 
First  the  participants  have  proposed  to 
conform  their  rules  to  allow  for  the  pre- 
opening  application  to  be  based  on  the 
closing  prices  of  the  NYSE  or  the  Amex 
when,  on  a  broad  scale,  consolidated 
closing  prices  are  incorrectly  displayed.* 


'  The  ITS  plaa  govema  the  operatioa  of  the  ITS, 
which  ia  a  communicatioD  system  designed  to 
faciUtate  trading  among  competing  laafVeta  by 
proridiag  each  market  with  order  nnitlng 
capabilitiea  based  on  current  quotation  Infonnation. 
Specifically  the  ITS  links  participant  maiiets  and 
pnnridea  fadHtiea  and  twoceduiaa  far  (1)  diaptay  of 
compoaite  qaotation  infomatioB  at  each  of  0m 
participant  markata  ae  liMt  brokera  aio  atile  to 
detennine  rawhiy  the  beat  bid  and  aSer  available 
from  any  parttdpaat  for  a  nieMply-fraded  aecvity; 
(2]  efficient  roaltaig  of  ordeia  and  atfadntotiattva 
maaaa^aa  tjetvpaen  nancat  pailkJpaBfa;  ana  {8) 
participattoB.  nnderoaftoiii  eoaAtioaa,  by  nembera 
of  all  participatins  iBBkata  to  opantac  Kanaactkna 
in  thoae  martceta. 


*  The  file  numtieis  of  the  propoaed  nile  changea 
and  the  dates  they  were  submitted  are:  SR-Amex- 
a»-M  (Auguet  8.  IMS).  SR-BSE-8a4)Z  (A^  12.  ISS^ 
SR-BS&aaOS  (September  18. 1980),  8R.C8B4fr« 
(June  2B,  leSB).  SR-CSE-tMO  (September  15. 1988). 
SR-MSE-aS^  (July  13, 18881.  SR-NASD-88-33  (July 
12, 1969),  SR-NASD-89-41  (September  5. 1989).  SR- 
NYSE-se-as  (September  la,  1888),  SR-PSE-8»<n 
(March  16. 1989).  8R-PSE.«a47  (May  2. 1880).  ^- 
Phlx-89-40  (]une  15. 1980). 

*  The  corresponding  amendments  to  the  ITS  plan 
were  pobhstied  for  comment  and  described  tn 
Secaritiaa  Bxdwiay  Act  Ralaaaa  Na  84-27350 
(Octobar  IS.  1S80). 

*  Secwitiea  Exchnge  Act  Release  Noa.  27268 
(September  20. 1989).  54  FR  39596  (Amex);  28780 
(May  3. 1989),  54  PR  20231  (BSE):  27282  (September 
2a  1988),  54  PR  42809  (BSE);  27200  (Septaobar  2a 
1989).  54  FR  39807  (CSE^  272S3  (Soptokbar  2a  1969). 
64  FR  42610  (CSE):  27Z71  (Septanbv  20. 1888).  64  FR 
39508  (MSE):  Z7272  (Septembor  2a  1980).  64  FR 
39599  (NASD):  27273  (Septenber  a).  1080).  54  FR 
39808  (NASD):  2727S  tSeptembern.  taaO).  S«FR 
39609  (NYSE);  26781  (May  3.  1980).  M  FR  20224 
(PSE);  27276  (September  2a  1989)  54  FR  39611  (PSE); 
27278  (September  2a  1989),  54  FR  39612  (Phbi). 

*  A  pre-opening  application  must  be  aanl  tfiroagh 
ITS  whenever  a  market  maker  antidpataa  that  the 
opening  tranaactioa  wtU  be  at  a  price  that 
represents  a  chanfe  from  the  stock  s  "previoua 
day's  consolidated  dosing  price,"  which  is  the  last 
price  at  «vhieh  a  (ranaactxHi  ia  ate  stock  was 
reported  by  Secorities  Infonnation  Automation 
Corporation  ("SIAC).  a  aeasities  inlormatioo 
proceaaor.  on  the  last  previous  day  on  which 
transactions  in  the  stock  were  reported  by  SIAC.  d 
more  than  a  predetermined  amount.  To  offset  a  pre- 
opening  imbalance  in  a  stock,  a  market  maker  wiH 
notify  otter  pafSdpant  mark«ta  of  flw  rituation  by 
sending  a  iwniaflti  called  a  "pre-opening 
noURcatioa"  tkrooek  ITS.  aod  to  alkrw  otkar 
markets  a  chance  to  respond,  cannot  c^>en  the 
particular  stock  until  three  minutes  have  elapaed. 


Federal  Register  /  Vol.  54.  No.  230  /  Friday.  December  1.  1980  /  Notices 


49831 


In  these  situations,  it  is  proposed  that 
the  Chairman  of  the  ITS  Operating 
Committee,  upon  the  request  of  the 
Amex  or  the  NYSE,  may  designate  that 
the  Amex's  or  the  NYSE's  closing  prices, 
as  appropriate,  be  substituted  for  the 
purposes  of  the  pre-opening  application. 

Second,  the  participants  proposed  to 
conform  their  rules  to  add  a  section  to 
make  it  clear  that  a  speciaUst/market- 
maker  who  responds  to  a  pre-opening 
notification  has  a  responsibility  to  seek 
from  the  opening  marketmaker  a  report 
of  participation  in  the  opening.*  If.  on  or 
following  trade  date,  the  specialist/ 
market-maker  does  request  a  report 
through  the  ITS  system  as  to  his 
participation  before  4  p.m.  Eastern  Time, 
and  he  or  she  does  not  receive  a 
repsonse  by  9:30  a.m.  Eastern  Time  on 
the  next  trading  day,  he  or  she  need  not 
accept  a  later  report  If  the  specialist/ 
market-maker  fails  to  so  request  a 
report,  he  or  she  must  accept  a  report 
imtU  4:00  p.m.  Eastern  Time  on  the  third 
trading  day  following  the  trade  date. 

Third,  the  participants  proposed  to 
change  their  rules  to  clarify  the 
procedures  for  resolving  third 
participating  market  center  trade 
throughs  to  provide  another  exemption.' 
The  proposed  rule  changes  provide  that 
when  a  member  who  initiates  a  third 
participant  market  trade  through  has 
sent  a  commitment  to  trade  promptly 
following  the  trade  through  to  satisfy  the 
bid  or  offer  traded  through,  and  has 
preceded  the  commitment  wnth  an 
administrative  message  stating  that  the 
commitment  was  in  satisfaction  of  the 
trade  through,  then  such  member  will 
not  have  a  further  obligation  to  satisfy 
the  trade  through. 

The  Commission  finds  that  approval 
of  the  proposed  rule  changes  are 
consistent  with  section  6(b1(5)  (Amex. 
BSE.  CSE.  MSE,  NYSE,  PSE  and  Phlx) 
and  15A(b)(6)  (NASD)  of  the  Act  as  they 
are  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest  Further,  these  rule 


*  Market-makers  from  other  participant  market* 
send  "pre-opening  responses,"  containing 
obligations  to  trade,  including  the  number  of  shares 
and  price  that  they  are  willing  to  trade,  in  response 
to  a  pre-opening  application. 

*  A  trade  through  is  when  a  market  maker 
purchases  or  sells  any  security  at  a  price  that  is 
higher  or  lower  than  the  price  at  which  that 
aecurity,  at  the  time  of  such  purchase  or  sale,  la 
offered  in  one  or  more  other  participant  markets. 
The  trade  through  rule  requires  anyone  who  trade* 
through  another  market's  quotation  to  either  break 
the  trade  or  satisfy  the  other  market's  quotation, 
(ubiect  to  certain  exception*. 


changes  are  consistent  with  section 
llA(a)(l)(d)  of  the  Act  which  calls  for 
the  linking  of  all  markets  for  qualified 
securites  through  communications  and 
data  processing  facilities  which  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investor's  orders,  and 
contribute  to  the  best  execution  of  such 
orders. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  That  the  rule 
changes  be,  and  hereby  are.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority;  17  CFR  200.30-.3(a)(29). 

Dated:  November  24. 1989. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  89-28178  Filed  11-30-89;  8:45  am] 
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[ReL  Na  3S-249M] 

Filings  Under  the  Public  Utility  HoMlrig 
Company  Act  of  1935  ("Act") 

November  24, 1989. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  decIaration(8)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(8]  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  18, 1989  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  8pplication(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/ or 
permitted  to  become  effective. 


CSW  Credit.  Inc.  et  sL  (70-7113  and  70- 
7218) 

Central  and  South  West  Corporation 
("CSW").  a  registered  holding  company, 
and  CSW  Credit  Inc.  ("Credit").  iU 
nonutility  subsidiary  company,  both 
located  at  2121  San  Jacinto  Street  Suite 
2400.  Dallas.  Texas  75201.  have  filed  a 
post-effective  amendment  to  their 
application-declaration  pursuant  to 
Sections  6(a),  7,  9(a),  10  and  12(b)  of  the 
Act  and  Rules  45  and  50(a)(5) 
thereunder. 

By  prior  Commission  orders  dated 
July  19. 1985.  July  31. 1988  and  February 
8. 1988  (HCAR  Nos.  23767.  24157  and 
24565)  (collectively.  "Commission 
Orders").  CSW  was  authorized  to  form 
Credit  for  the  purposes  of  factoring  the 
accounts  receivable  of  CSW* 
subsidiaries  and  nonassociated  utilities. 
Credit's  ratio  of  debt  to  equify  was  to  be 
maintained  at  approximately  80%  debt 
to  20%  equify.  CSW  and  Credit  are  now 
seeking  to  change  such  requirement  to  a 
requirement  that  the  equity  ratio  be  no 
less  than  15%.  In  addition.  CSW  and 
Credit  are  seeking  an  extension  of  the 
Commission  Orders,  which  expire 
December  31. 1989,  through  December 
31. 1990. 

Eastern  Utilities  Associates  and  EUA 
Cogenex  Corporation  (70-7287) 

Eastern  Utilities  Associates  ("EUA"). 
P.O.  Box  2333,  Boston,  Massachusetts 
02107,  a  registered  holding  company, 
and  EUA  Cogenex  Corporation  ("EUA 
Cogenex").  P.O.  Box  2333,  Boston, 
Massachusetts  02107,  EUA's  wholly 
owned  nonutilify  subsidiary  company, 
have  filed  a  post-effective  amendment  to 
EUJfs  application-declaration  filed 
under  sections  6(a).  7,  g(a),  10  and  12(b) 
of  the  Act  and  Rule  45(a)  thereunder. 

By  order  dated  April  26. 1988  (HCAR 
No.  24628),  EUA  was  authorized  to  make 
capital  contributions  and/ or  short-term 
loans  to  EUA  Cogenex  in  an  aggregate 
amoimt  not  to  exceed  $15  million  and  to 
effect  short-term  borrowings  not  to 
exceed  $13.5  million  under  its  existing 
credit  lines  to  fimd  si^gh  loans  and/ or 
capital  contributions.  EUA  Cogenex  was 
authorized  to  effect  short-term 
borrowings  from  EUA  and  directly  from 
lending  institu^ons  tmder  the  EUA 
System's  existing  credit  lines  in  an 
aggregate  amount  not  to  exceed  $15 
million.  By  order  of  the  Commission 
dated  September  29. 1988  (HCAR  No. 
24722).  EUA  was  authorized  to  guaranty 
the  short-term  borrowings  of  EUA 
Cogenex  from  lending  institutions  in  an 
aggregate  amount  not  to  exceed  $15 
million. 
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For  the  period  thmu^  December  31. 

1991.  EUA  requests  that  it  be  authorixed 
to  purchase  the  common  stock  of,  and  to 
make  capital  contributians  and/or  loans 
to,  EUA  Cogenex,  such  loans  to  be 
evidenced  by  the  issuance  of  notes 
bearing  interest  at  a  rate  equal  to  EUA's 
effective  cost  of  funds  from  commercial 
lenders,  as  adjusted  from  time-to-time. 
The  aggregate  amoimt  of  such 
investments  by  EUA  in  EUA  Cogenex  is 
not  to  exceed  $30  million 
("Investments")  at  any  one  time 
outstanding. 

In  addition.  EUA  Cogenex  proposes  to 
effect  borrowings  under  the  EUA 
System's  existing  credit  lines  in  an 
aggregate  amount  not  to  exceed  $25 
million  ("Borro%«ngs"),  which  EUA 
proposes  to  guaranty.  Authorization  of 
the  Investments  by  EUA  in  EUA 
Cogenex  and  the  Borrowings  by  EUA 
Cogenex  under  the  existing  credit  lines 
would  result  in  an  authorized  finandng 
authority  of  $55  million  for  EUA 
Cogenex. 

Tlie  Borrowings  for  EUA  Cogenex  and 
up  to  $15  million  of  EUA's  Investments 
in  EUA  Cogenex  will  be  financed  by 
short-term  borrowings  under  the  EUA 
System's  existing  credit  lines  evidenced 
by  the  issuance  of  notes  ("Notes"), 
which  may  be  issued  and  renewed 
during  the  period  ending  December  31. 
1991.  (The  remaining  $15  million  of 
EUA's  Investments  will  be  provided  by 
the  use  of  proceeds  from  the  public 
offering  of  additional  EUA  common 
shares,  which  is  the  subject  of  SEC  Fde 
No.  70-7511).  Such  Notes  will  mature  in 
not  more  than  nine  months  from  their 
respective  dates  of  issuance.  The 
existing  credit  line  arrangements  include 
borrowing  at  the  prime  rate  or  money 
market  rates,  if  lower,  together  with  a 
commitment  fee  (if  applicable)  equal  to 
V4  of  1%  multiplied  by  the  credit  line. 

Central  and  South  West  Corporation 

(70-747») 

Central  and  South  West  Corporation 
("CSW"),  2121  San  Jacinto  Street.  Suite 
2500,  Dallas.  Texas  75201,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  application- 
declaration  filed  under  Section  12tc)  of 
the  Act. 

By  order  of  the  Commission  dated 
January  21. 1988  (HCAR  No.  24563) 
("January  Order").  CSW  was  authorized 
to  purchase  and  retire,  in  open  market 
and  negotiated  transactions  through 
December  31, 1989,  up  to  10%  (or 
9,481,220  shares)  of  its  common  stock 
issued  and  outstanding.  Through 
October  31. 1989,  CSW  has  repurchased 
746,882  shares  of  its  common  stock  at  on 
average  price  per  share  of  $31.49 
pursuant  to  the  January  Order. 


CSW  now  requests  authorization  to 
continue  the  repurchase  program 
through  December  31, 1991  with  respect 
to  the  remaining  8J34.338  shares.  At 
September  Sa  1989,  XSW  hod  04.114.000 
shares  of  common  stod(  issued  and 
outstanding.  Assoming  CSWs 
acquisition  of  the  entire  8.734,338  shares 
of  common  stock  at  $36  per  share. 
CSWs  consolidated  common  equity  to 
total  capitalization  ratio  as  of 
September  30. 1989.  would  have  been 
reduced  from  44.5%  to  41.4%. 

Eastern  Utilitiae  Assodatee  ^  aL  (7D- 
7511) 

Eastern  Utilities  Associates  ("EUA"). 
P.O.  Box  2333.  Boston.  Massachusetts 
02107,  a  registered  holding  company, 
and  its  wholly  owned  electric  public- 
utihty  subsidiary  company,  Eastern 
Edison  Company  ("Eastern  Edison"),  110 
Mulberry  Street.  Brockton. 
Massachusetts  02403,  have  filed  a  post- 
effective  amendment  to  their 
application-declaration  under  sections 
6(a).  7. 9(a).  10  and  12(c)  of  the  Act  and 
Rules  40.  42  and  50  thereunder. 

By  Commission  order  dated  July  28. 
1989  (HCAR  Na  24930).  EUA  was 
authorized,  among  othe  things,  to  issue 
and  sell,  from  time  to  time  during  the 
period  ending  May  31, 199a  up  to 
1,500.000  shares  of  EUA's  common 
stock,  par  value  $5  per  share 
("Additional  Shares"),  pursuant  to  the 
competitive  bidding  procedures  of  Rule 
50  of  the  Act,  as  modified  by  the 
Commission's  Statement  of  Policy,  dated 
September  2. 1982  (HCAR  No.  22823). 
EUA  was  authorized  to  apply  the 
proceeds  from  the  issuance  and  sale  of 
the  Additional  Shares  to  any  or  all  of 
the  following;  (i)  to  repay  short-term 
bank  borrowings  of  EUA;  (ii)  to  provide 
funds  for,  or  to  repay  short-term  bank 
borrowings  or  other  debt  incurred  in 
connection  with,  EUA's  offers  to 
purchase  all  of  the  outstanding  common 
stock  of  UNTTIL  Corporation  and/or 
Fitchburg  Gas  and  Electric  Light 
Company;  (iii)  to  pay  underwriting  costs 
and  other  expenses  of  the  financing:  and 
(iv)  for  other  corporate  purposes. 

EUA  now  proposes,  in  addition  to  the 
use  of  proceeds  previously  authorized, 
to  use  up  to  $15  million  to  purchase  the 
common  stock  of,  and  to  make  capital 
contributions  and/ar  loans  to.  EUA 
Cogenex.  such  loans  to  be  evidenced  by 
the  issuance  of  notes  bearing  interest  at 
a  rate  equal  to  EUA's  effective  cost  of 
funds  from  commercial  lenders,  as 
adjusted  firom  time-to-time. 

yankat  Atomic  Electric  Conpuy  (79- 
7686) 

Yankee  Atomic  Electric  Company 
("Yankee  Atomic").  580  Main  Street. 


Bolton.  Maseeclrasetto  01740.  en  electric 
public-utility  subsidiary  company  of 
New  England  Electric  System  and 
Nor^ast  Utilities,  eech  a  registered 
holding  company,  has  filed  a  declaration 
under  sections  6(a)  and  7  of  the  Act  and 
Rule  50(a)(5)  thereunder. 

Yankee  Atomic  proposes  to  enter  into 
a  revolving  credit  and  term  loan 
financing  agreement  ("Credit 
Agreement'T  with  The  Bank  of  New 
York  ("BNY")  and  a  syndicate  of  banks 
(collectively,  "Banks")  pursuant  to 
which  Yankee  Atomic  proposes  to  issue 
up  to  $40  million  of  notes  ("Notes")  at 
any  one  time  outstanding.  From  January 
1. 1990  to  January  1, 1995,  the 
borrowings  will  be  on  a  revolving  credit 
basis  and  will  bear  interest  at  Yankee 
Atomic's  choice  of  several  specified 
interest  rates.  Alternatively.  Yankee 
Atomic  would  have  the  option  under  the 
Credit  Agreement  to  invite  the  Banks  to 
bid  competitively  for  advances  for 
requested  matiuities  of  up  to  180  days. 
Yankee  Atomic  requests  ein  exemption 
from  competitive  bidding  requirements 
of  Rule  50  pursuant  to  Subsection  (a)(5) 
Uiereunder  for  the  issuance  of  the  Notes. 
Yankee  Atomic  vnll  pay  to  the  Barkt  a 
commitment  fee.  as  specified  in  the 
Credit  Agreement 

At  the  end  of  1991  and  on  subsequent 
anniversary  dates,  Yankee  Atomic  will 
have  the  option,  subject  to  the  consent 
of  the  Banks,  to  extend  the  revolving 
credit  period  for  no  more  than  three 
additional  one  year  periods.  At  the  end 
of  the  revolving  credit  period  (which 
shall  not  be  later  than  January  1. 1908). 
the  revolving  credit  will  convert  to  a 
thirty  month,  amortizing  term  loan  and 
will  bear  interest  at  Yankee  Atomic's 
choice  of  several  specified  interest  rates. 

The  Credit  Agreement  will  also  offer 
Yankee  Atomic  the  option  to  enter  into 
an  interest  rate  swap  with  BNY  dining 
the  life  of  the  revolving  credit 
commitment  Yankee  Atomic  states  that 
in  no  event  will  the  fixed  rate  of  interest 
paid  by  Yankee  Atomic  exceed  by  more 
than  2.0%  per  annum  the  yield,  at  the 
time  of  entering  into  the  swap 
agreement  on  direct  obligations  ot  the 
U.S.  Government  having  maturities 
comparable  to  the  term  of  the  swap 
arrangement  In  return,  the  counterparty 
in  the  interest  rate  swap  transaction 
would  make  payments  to  Yankee 
Atomic  based  upon  the  same  principal 
amount  and  an  agreed-upon  floating 
interest  rate  index. 

West  Texas  Utilities  Company  (70-7719) 

West  Texas  Utilities  Company 
(•*WTU").  301  Cypress.  Abilene,  Texas 
79601-582a  a  wholly  owned  electric 
public-utility  subsidiary  company  of 
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Central  and  South  West  Corporation,  a 
registered  holding  company  has  filed  an 
application-declaration  pursuant  to 
sections  6(a).  7. 0(a),  10  and  12(c)  of  die 
Act  and  Rules  4Z  and  50  thereunder. 

WTU  proposes  to  issue  and  sell,  from 
time-to-time  through  December  31. 1990. 
up  to  $75,000,000  aggregate  principal 
amoimt  of  its  first  mortgage  bonds 
("New  Bonds").  The  New  Bonds  will 
have  maturities  of  five  to  thirty  years. 
Intererst  rates  and  the  price  to  be  paid 
to  WTU  for  the  New  Bonds  will  be 
determined  by  competitive  bidding 
pursuant  to  Rule  50  or  in  accordance 
with  the  alternative  procedures 
authorized  by  the  Statement  of  Policy 
dated  September  2, 1982  (HCAR  No. 
22623). 

WTU  also  proposes  to  acquire  all  or  a 
portion  of  its  outstanding  First  Mortgage 
Bonds  Series  M.  11%%,  Due  August  1, 
2015  ("Series  M  Bonds"),  throu^  a 
tender  offer  ('Tender  Offer^  to  the 
holders  of  the  Series  M  Bonds,  for  cash, 
prior  to  December  31. 1990. 

WTU  states  that  the  proceeds  from 
the  sale  of  the  New  Bonds,  will  be 
applied  (i)  to  fund  the  purchase  of 
tendered  Series  M  Bonds,  (ii)  to  redeem 
on  August  1. 1990,  the  date  of  expiration 
of  the  refunding  protection  of  the  Series 
M  Bonds,  any  Series  M  Bonds  not 
tendered  in  the  tender  offer,  (iii)  to 
repay  short-term  debt  and  (iv)  for  other 
general  corporate  purposes.  It  is 
anticipated  that  the  New  Bonds  would 
be  issued  prior  to  the  commencement  of 
the  Tender  Offer.  In  the  event  the 
Tender  Offer  is  consummated  prior  to 
the  receipt  of  the  proceeds  of  the  New 
Bonds,  WTU  may  be  required  to  pay  the 
purchase  price  of  tendered  Series  M 
Bonds  from  internally  generated  funds 
or  available  short-term  borrowings, 
pursuant  to  the  order  of  the  Commission 
dated  April  5, 1989  (HCAR  No.  24855). 

Central  Power  and  light  Company  (70- 
7721) 

Centra]  (Vrwer  and  Light  Company 
("CP&L"),  539  North  Carancahua  Street 
Corpus  Christi,  Texas  78401-2802.  a 
wholly  owned  electric  pubhc-utility 
subsidiary  company  of  Central  and 
South  West  Corporation,  a  registered 
holding  company,  has  filed  an 
application-declaration  pursuant  to 
sections  6(a).  7, 9(a).  10  and  12(c)  of  the 
Act  and  Rules  42(a)  and  50  thereunder. 

CP&L  proposes  to  issue  and  sell,  from 
time-to-time  throo^  December  SI,  1990, 
up  to  $170.0004)00  aggregate  |vincipal 
amount  of  its  First  Mortgage  Bonds  and/ 
or  debentures  ("New  Securities").  The 
New  Securities  will  have  maturities  of 
five  to  thirty  years.  Interest  rates  and 
the  price  to  be  paid  to  CP&L  for  the  New 
Securities  will  be  determined  by 


competitive  bidding  pursuant  to  Rule  50 
or  in  accordance  v¥ith  the  alternative 
procedures  authonxed  by  the  Statement 
of  Policy  dated  September  Z,  1982 
(HCAR  No.  22623) 

CP&L  also  proposes  tc  acquire  all  or  a 
portion  of  its  outstanding  Fir«t  Mortgage 
Bonds,  Series  V,  ll%%.  Due  August  1. 
2015  ("Series  V  Bonds"),  and  CP&L's 
12%  Oebentores,  Series  1965.  Doe 
Septendier  1. 2015  ("Debentures") 
(collectively.  "Securities")  throu^  a 
tender  offer  ('Tender  Offer")  to  the 
holders  of  the  Series  V  Bonds  and 
Debentures,  for  cash,  prior  to  December 
31, 199a  The  Tender  Offer  prices  will 
include  a  premium  over  the  market  price 
of  the  Securities.  The  aggregate  principal 
amount  of  Series  V  Bonds  and 
Debentures  outstanding  are  $85,000,000 
and  $85,000,000,  respectively. 

In  the  event  the  Tender  Offer  is 
consummated  prior  to  the  receipt  of  the 
proceeds  of  the  New  Securities  CP&L 
may  be  required  to  pay  a  portion  of  the 
purchase  price  of  tendered  Securities 
from  internally  generated  funds  or 
available  short-term  borrowings 
pursuant  to  the  order  of  the  Commission 
dated  April  5, 1989  (HCAR)  No.  24855). 
In  the  event  the  proceeds  from  the 
issuance  of  the  New  Securities  is  greater 
than  the  amoimt  required  for  the  tender 
of  the  Securities,  the  remaining  proceeds 
will  be  used  for  the  repayment  of  short- 
term  debt  or  for  other  general  cwporate 
purposes. 

For  the  CommiBsion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  89-28176  Filed  11-30-88;  8:45  am) 

BIUJNQ  COOE  SOIS-Ot-M 


[Ret  NOw  IC-17237: 812-7339) 

National  Bond  Fund.  National 
Securities  &  Research  Corporation; 
Application 

November  24. 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnOM:  Nobce  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicants:  National  Bond  Fund  (the 
"Fund")  and  National  Securities  & 
Research  Corporation  (the  "Adviser^ 
(collectively  the  "Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  17(b) 
of  the  1940  Act  from  the  provisions  of 
section  17(a). 

Summary  of  Application:  Applicants 
seek  an  order  exempting  the  sale  ot 


portfolio  securities  (the  "Boiuls")  by  the 
Fund  to  the  Adviser  from  the 
prohibitions  of  section  17(a)  of  the  1940 
Act 

Filing  Dates:  The  appBcation  was 
initially  filed  on  Jane  15, 1960.  and  an 
amenoment  was  filed  on  Angust  25. 
1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  mays  request  a 
hearing  by  writing  to  die  SEXTs 
Secretary  and  serving  Appiicant[s)  widi 
a  copy  of  the  reqeest,  personally  or  by 
mail  Hearing  leqaasts  should  be 
received  by  the  SEC  by  5:30  p  jo.  on 
December  21. 1980,  and  shouJd  be 
accompanied  by  proof  of  service  on  the 
Apphcant|s],  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  intnest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 

ADDREtSCS  Secretary,  SEC,  450  5th 
Sti-eet  NW.  Washington,  DC  2054a 
AppUcants.  c/o  Kenneth  R.  Meyers. 
Rogers  &  Wells,  200  Park  Avenue.  New 
York,  New  York  10166. 

POfl  FUirrHER  INFOmSATIOK  COtVTACT: 

Sheryl  Siman  Maliken,  Staff  Attorney 
(202)  272-2190  or  Max  Berueffy,  Branch 
Chief,  at  (202)  272-3016. 

SUPPtEMENTARV  INFORIIATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  free  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations. 

1.  The  Fund  is  a  registered,  open-end, 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust  The  Fund's  objective  is  to 
provide  an  investment  in  a  diversified 
group  of  bonds  which  are  selected  for 
high  income.  The  Adviser  acts  as 
investment  adviser  to  the  Fund  and 
places  orders  for  the  purchase  and  sale 
of  the  Fund's  portfoho  securities.  The 
Adviser  is  an  indirect  wholly-owned 
subsidiary  of  Aitken  Hume  international 
PLC  ("Aitken  Hume"),  a  financial 
services  firm  based  in  the  United 
Kingdom. 

2.  The  Fund  is  governed  by  a  Board  of 
Trustees  which  oversees  the 
management  and  affairs  of  the  Fund  and 
the  services  provided  to  the  Fund  by  the 
Adviser.  Mr.  E  Virgil  Conway 
("Conway")  is  a  member  of  the  Board  of 
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Trustees  of  the  Fund.  From  1969  until 
May  1. 1989.  Conway  was  Chairman. 
Chief  Executive  Officer  and  President  of 
The  Seamen's  Bank  for  SavdngB,  FSB 
(the  "Banlc").  which  is  wholly  owned  by 
Seamen's  Corporation,  a  savings  and 
loan  holding  company  (the  "Holding 
Company").  Conway  currently  serves 
the  Bank  only  in  his  capacity  as  a 
consultant.  Since  June.  1987  Conway  has 
been  a  shareholder  of  the  Holding 
Company. 

3.  The  Fund  has  certain  fundamental 
investment  restrictions  that  are 
described  in  the  registration  statement 
for  the  Fund  and  are  changeable  only  by 
vote  of  the  shareholders.  "The  Fund's 
Statement  of  Additional  Information, 
dated  July  8, 1988,  contains  the  following 
fundamental  investment  restriction: 

No  security  can  be  purchased  or  retained,  if 
at  the  time  any  officer,  trustee  or  shareholder 
of  the  issuer,  owning  more  than  Mi  of  1%  of 
tlie  shares  or  other  securities,  or  both,  of  such 
issuer,  is  an  officer  or  trustee  of  the  Fund. 

4.  The  Fund  currently  holds  Seamen's 
Bank  for  Savings.  FSB,  Medium  Term 
Notes  bearing  interest  at  15  V»%.  due 
January  1, 1998,  in  the  principal  amount 
of  $2,500,000  (the  "Bonds"),  which  were 
purchased  in  June,  1987.  The  Holding 
Company  has  outstanding  two  classes  of 
common  stock,  designated  Class  A 
Common  Stock  and  Common  Stock.  At 
the  time  the  Bonds  were  purchased,  and 
at  all  times  since  then,  Conway  has  held 
shares  of  Class  A  Common  Stock 
amounting  to  over  V4  of  1%  of  the  shares 
of  the  Class  A  Common  Stock  issued 
and  outstanding,  and  comprising  over  % 
of  1%  of  the  shares  of  both  Class  A 
Common  Stock  and  Common  Stock 
issued  and  outstanding  in  the  aggregate. 
Due  to  Conway's  ownership  of 
securities  of  the  Holding  Company,  the 
purchase  and  holding  of  the  Bonds 
violated  the  Fimd's  fundamental 
investment  restriction  described  above. 
The  Fund  wishes  to  dispose  of  the 
Bonds  to  comply  with  its  investment 
restrictions  as  contained  in  its 
registration  statement  in  a  timely 
manner. 

5.  The  Bonds  were  purchased  at  108% 
of  par  value  for  aggregate  consideration 
of  $2,700,000.  Since  1987.  the  Bank's 
earnings  have  declined  and  the  value  of 
the  Bonds  and  its  other  securities  has 
dropped  sharply.  Based  on  current 
market  conditions,  and  market 
quotations  obtained  by  the  Adviser  and 
the  Trustees  of  the  Fund,  bonds  of  the 
same  class  as  the  Bonds  are  currently 
quoted  at  prices  substantially  below  par 
value.  Given  these  conditions,  the 
Trustees  of  the  Fund  and  the  Adviser 
recognize  that  it  would  be 
disadvantageous  to  dispose  of  the  Bonds 


on  the  open  aiarket.  which  would 
certainly  result  in  a  large  capital  loss.  In 
a  written  undertaking  provided  to  the 
SEC,  the  Adviser  has  undertaken  to 
reimburse  the  Fimd  for  any  such  capital 
loss.  However,  the  Trustees  and  the 
Adviser  view  the  Fund's  continued 
holding  of  the  Bonds  as  undesirable 
because  this  would  prolong  the  present 
situation  in  which  the  holding  of  the 
Bonds  does  not  meet  the  constraints  of 
the  Fund's  fundamental  investment 
restrictions  and  contradicts  the  language 
of  the  Fund's  Statement  of  Additional 
Information. 

6.  The  Fund  and  the  Adviser  have 
determined  that  it  would  serve  the  best 
interests  of  all  the  parties  for  the 
Adviser  to  purchase  the  Bonds  from  the 
Fimd  at  108%  of  par  value.  This  would 
eliminate  a  portfolio  holding  of  the  Fund 
which  violates  one  of  the  Fund's 
fundamental  investment  restrictions. 
The  purchase  of  the  Bonds  from  the 
Fund  by  the  Adviser  has  already 
received  the  necessary  approvals  of  the 
Trustees  of  the  Fund.  Directors  and 
Shareholders  of  the  Adviser,  and  the 
Directors  of  Aitken  Hume. 

Applicant's  Legal  Analysis 

1.  Section  17(a)(2)  of  the  1940  Act 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  knowingly  to  purchase  from 
sudi  registered  company  any  security  or 
any  property.  The  Fund  and  the  Adviser 
are  "affiliated  persons"  of  one  another 
under  section  2(a)(3)  of  the  1940  Act 
and.  for  purposes  of  section  17(a).  the 
Fund  and  the  Adviser  are  affiliated 
persons.  Thus,  the  Adviser's  purchase  of 
the  Bonds  from  the  Fimd  would  violate 
section  17(a)(2). 

2.  Section  17(b)  of  the  1940  Act 
provides  that  the  SEC.  by  order  upon 
application,  may  exempt  a  proposed 
transaction  from  the  provisions  of 
section  17(a)  if  evidence  establishes 
that 

(1)  the  terms  of  the  proposed  transaction, 
including  the  consideration  to  he  paid  or 
received,  are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned;  (2)  the  proposed 
transaction  is  consistent  with  the  policy  of 
each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the  federal 
securities  law;  and  (3)  the  proposed 
transaction  is  consistent  with  the  general 
purposes  of  the  Act 

3.  The  Applicants  believe  that  the 
proposed  transaction  is  consistent  with 
the  standards  set  forth  in  section  17(b). 

(a)  The  terms  of  the  proposed 
purchase  are  reasonable  and  fair  and  do 
not  involve  overreaching  on  the  part  of 
any  of  the  parties.  The  Adviser  will  pay 


consideration  to  the  Fund  consisting  of 
cash  in  the  amount  of  the  Fund's  cost  of 
the  Bonds,  which  will  be  substantially  in 
excess  of  the  ourent  market  value  of  the 
Bonds.  The  shareholders  of  the  Fund 
will  therefore  be  protected  from  any  loss 
resiilting  from  the  sale  of  the  Bonds. 

(b)  The  proposed  transaction  is 
consistent  with  the  policy  of  the  Fund. 
One  of  the  Fund's  fundamental 
investment  restrictions  prohibits  the 
purchase  or  holding  of  securities  if  an 
officer  or  trustee  of  the  Fund  holds  more 
than  V^  of  1%  of  the  securities  of  the 
issuer.  The  transaction  will  enable  the 
Fund  to  avoid  a  continued  violation  of 
this  restriction. 

(c)  The  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act  to  protect  security  holders  of 
investment  companies  from  inadequate 
disclosure,  discrimination  among 
holders  of  securities  issued  by 
investment  companies,  and  self -dealing 
on  the  part  of  investment  company 
affiliates  to  the  detriment  of  security 
holders.  The  proposed  transaction  will 
enable  the  Fund  to  restore  compliance 
with  one  of  its  fundamental  investment 
restrictions,  and  bestow  a  further 
benefit  upon  the  shareholders  of  the 
Fund  because  it  would  pass  the  risk  of 
capital  loss  on  the  disposition  of  the 
Bonds  on  to  ihe  Adviser.  Applicants 
assert  that  granting  the  requested 
exemptive  order  would  therefore  be 
consistent  with  the  best  interests  of  the 
shareholders  of  the  Fund 


Applicant's  Conditions 

Applicant  agrees  to  the  following 
conditions  in  connection  with  the  relief 
requested: 

1.  Best  Price.  Prior  to  the  transaction. 
the  Fund  and  the  Adviser  will  determine 
that  the  price  to  be  paid  to  the  Fund  for 
the  Bonds  is  higher  than  any  other 
available  price.  To  accompUsh  this,  the 
Fund  will  advertise  the  Bonds  on 
national  bond  broker  wire  services  and 
solicit  broker-dealers  of  corporate  debt 
issues  to  obtain  competitive  bids.  The 
Fimd  will  document  all  such  bids 
received  and  will  proceed  with  the 
transaction  only  when  it  has  received  a 
sufficient  number  of  bids  to  reasonably 
conclude  that  the  price  offered  by  the 
Adviser  is  the  highest  price  available. 

2.  Fair  Price.  In  the  event  the  Fund  is 
unable  to  obtain  any  bids  for  the  Bonds, 
the  Fund  will  gather  other  relevant  data 
to  insure  that  the  Fund  is  receiving  a  fair 
price  for  the  Bonds.  Such  other  relevant 
data  shall  include  prices  at  which  recent 
sales  of  bonds  of  the  same  class  as  the 
Bonds  have  occurred  and  prices,  as  a 
percentage  of  par  value,  at  which  sales 
of  similarly  rated  bonds  of  similar 
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issuers  have  occurred  The  portfolio 
manager  for  the  Fund  will  identify 
savings  institutions  that  have  had 
earnings  performance  comparable  to  the 
Bank  and  will  examine  recent 
transactions  in  the  comparably  rated 
debt  issues  of  those  institutions.  Only  if 
the  Fund  is  satisfied  that  the  price 
offered  by  the  Adviser  compares 
favorably  with  the  other  data  will  the 
proposed  transaction  occur. 

3.  Remittance  of  Future  Profit  The 
Adviser  will  pay  to  the  Fund  any  net 
profit  derived  from  any  future 
disposition  of  the  Bonds,  whether 
resulting  from  sale,  liquidation  of 
underlying  collateral,  litigation  involving 
the  Bonds  or  the  Bank,  or  any  other 
source  or  manner  of  disposition.  Such 
net  profit  shall  consist  of  the  amount 
realized  by  the  Adviser  less  the  amount 
paid  to  the  Fund  and  costs  incurred  in 
connection  with  the  disposition  of  the 
Bonds.  This  remittance  of  future  profit  to 
the  Fund  prevents  the  Adviser  from 
obtaining  any  improper  gain  from  the 
proposed  transaction  and  allows  the 
Fund's  investors  to  retain  the  possibility 
of  gain  from  the  holding  of  the  Bonds. 

4.  Segregated  Records.  The  Fund  and 
the  Adviser  will  maintain  segregated 
records  adequate  to  document  and 
support  that  the  foregoing  conditions 
have  been  fulfilled  and  to  make  certain 
that  all  necessary  records  of  all  actions 
taken  in  connection  with  the  proposed 
transaction  are  prepared  and  ■ 
permanently  maintained  ' 

For  die  SBC  by  the  Division  ot  Investment 
Management  tmder  delegated  authority. 
{onathaB  G.  Katz, 

Secretary.  \ 

[FR  Doc.  89-2B175  Filed  11-30-89;  8:45  am] 
BiujNO  cooe  soio-st-M 


DEPARTMEKT  OF  THE  TREASURY 
Internal  Revenue  Service  (IRS)    '    I 

Commissiofier'*  Advtoory  Group;  Op«n 

Meeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on 
December  13  A 14, 1989.  The  meeting 
will  be  held  In  Room  3313  of  the  Internal 
Revenue  Service  Building.  The  building 
is  located  at  1111  Constitution  Avenue. 
NW..  Washington.  DC  The  meeting  will 
begin  at  8:30  ajn.  on  Wednesday, 
December  13  and  8:30  a.m.  on  Thursday, 
December  14, 1988.  The  agenda  will 
include  the  following  topics: 

Wednesday.  Deccmtmr  IS.  IIM 

Information  Systems  Development 
Bill  of  Ri^ts  Status  Report 
Commercial  Preparers 


Budget  ADocation/ Audit  Resources 
Information  Returns  Processing  (IRP) 
Human  Resources  Subgroup  Report 

Thursday,  December  14, 1989 

NAS  Panel  on  Research  on  Taxpayer 

Compliance 

Regulations  Subgroup  Report 

Rulings  Subgroi^)  Report 

Follow-up's.  Q&A  and  News  Items 

Note:  Last  minute  changes  to  the  day  or 
order  of  topic  discussion  are  possible  and 
could  prevent  effective  advance  notice. 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Due  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made  with 
Robert  F.  Hilgen,  Assistant  to  the  Senior 
Deputy  Commissioner  no  later  than 
December  8, 1989.  Mr.  Hilgen  may  be 
reached  on  (202)  566-^143  [not  toll-free]. 

If  you  would  like  to  have  the 
committee  consider  a  written  statement 
please  call  or  write  Robert  F.  Hilgen, 
Assistant  to  the  Senior  Deputy 
Commissioner,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
C:SD  Room  3014,  Washington,  DC  20224. 

FOR  RJRTHER  INFORMATION  CONTACT: 

Robert  F.  Hilgen.  Assistant  to  the  Senior 

Deputy  Commissioner,  (202)  566-4143 

[Not  toll-fi«e]. 

Fted  T.  Goidbers,  )r« 

Commissioner. 

[FR  Doc  89-26104  Filed  11-30-89;  8:45  am] 
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UNITED  STATES  INi=ORMATION 
AGENCY 

Grants  Program  for  Private,  Non-Proftt 
Orgairizatlont  In  Support  of 
Intamational  Profosatenal  and  Cultural 
Activmas 

The  following  announcement 
supersedes  the  one  appearing  in  the 
Federal  Register,  Vohune  54,  Number 
108  of  We<friesday,  fune  7, 1989,  pp. 

24462-24463. 

Summary 

The  Office  of  Private  Sector  Programs 
announces  a  program  of  grant-support  to 
U.S.  non-profit  organizations  for  projects 
that  link  their  international  exchange 
interests  with  counterpart  institutions/ 
groups  in  other  countries  in  ways 
supportive  of  the  aims  of  the  Biireaa  of 
Educational  and  Cultural  Affairs. 
Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 


announcement  prior  to  addressing 
inquiries  to  the  Office. 

The  Office  of  Private  Sector  Programs 
of  the  United  States  Information  Ager>cy 
(USLA)  announces  a  program  to  support 
the  international  exchange  objectives  of 
the  United  States  by  stimulating  and 
encouraging  increased  private  sector 
commitment  activity,  and  resources 
throu^  limited  grants  to  non-profit  U.S. 
institutions.  The  Office  is  a  networking 
instrument  that  serves  to  link  the 
international  exchange  interests  of  U.S. 
private  sector  non-profit  institutions 
with  counterpart  institutions  and 
organized  groups  in  other  cotmtries.  The 
Office  gives  high  priority  to  project 
proposals  that  establish  or  promote 
linkages  between  American  and  foreign 
professional  organizations  and  major 
cultural  institutions. 

Projects  must  include  an  international 
people-to-people  component  have  a 
professional  and  cultural  focus,  and 
demonstrate  a  substantial  contribution 
to  long-term  communication  and 
understanding  between  the  United 
States  and  other  countries. 

USIS  post  consultation  is  strongly 
recommended  for  all  purposes. 

The  Office  of  Private  Sector  Programs 
works  with  U.S.  non-profit  organizations 
on  cooperative  international  group 
projects  that  introduce  American  and 
foreign  participants  to  one  another's 
traditions,  arts,  social  economic  and 
poUtical  structures,  and  international 
interests.  The  Office  will  accord  priority 
status  to  international  projects  involving 
leaders  or  potential  leaders  in  various 
fields  and  professions,  including  leaders 
of  cultural  institutions,  urban  planners, 
jurists,  specialized  journalists  (economic 
and  cultural  joumaUsm,  international 
affairs),  business  professionals, 
parliamentarians  and  economic  officials. 
Since  these  programs  focus  cm 
substantive  issues  of  mutual  interest  we 
recommend  the  coordination  of  these 
activities  with  academic  institutions. 
The  Office's  projects  are  intellectual  and 
cultnral.  not  technical  Proposals  falling 
in  technical  fields  must  have  as  their 
focus  the  role  and  function  of  the 
profession/ activity  within  American 
society. 

Each  private  sector  activity  must 
maintain  its  nonpolitical  character  and 
shall  be  balanced  and  representative  of 
the  diversity  of  American  political 
social  and  cultural  life.  Programs  under 
the  authority  of  the  Bureau  shall 
maintain  their  scbolariy  integrity  and 
shall  meet  the  hi^est  standards  of 
academic  excellence  or  artistic 
achievement 

Proposals  for  projects  taking  place  in 
the  United  States  or  oversees  are 
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welcome  for  topics  that  involve  any 
area  of  the  world.  However,  the  Office 
would  encourage  those  that  involve 
Eastern  Europe,  the  Near  East,  South 
and  Southeast  Asia,  and  Africa. 

USIA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding. 
Proposals  should  list  other  anticipated 
sources  of  support — both  financial  and 
in-kind.  Budget  submissions  should  be 
presented  in  multi-coliunn  format  and 
clearly  display  cost-sharing  support  of 
proposed  projects.  Programs  generally 
range  from  one  to  six  weeks;  the 
duration  of  the  entire  grant  period  does 
not  normally  exceed  one  year. 

Funding  assistance  for  these 
discretionary  grants  is  limited  to 
participant  travel  and  per  diem 
requirements,  with  modest  USIA  funding 
available  to  cover  administrative  costs 
(salaries,  benefits,  other  direct  and 
Indirect  costs)  which  may  not  exceed 
20%  of  the  total  funds  requested.  The 
grantee  agency  may  wish  to  cost-share 
any  of  these  expenses. 

Creative  Arts  Competition 

The  Office  of  the  Private  Sector 
Program  (E/P)  also  strongly  encourages 
project  proposals  from  U.S.  non-profit 
organizabons  or  institutions  in  the 
creative  arts,  including  arts  councils  and 
humanities  committees.  Proposals 
should  include  an  international 
exchange  of  persons  component  The 
Office  will  accord  priority  status  to 
projects  involving  international  leaders 
of  cultural  institutions,  cultural 
commentators  and  critics,  arts 
administrators,  specialists  in  historic 
preservation  and  art  conservation, 
architects,  and  practicing  artists  in 
institutional  projects  that  directly 
engage  artists  in  the  creation  of  their 
particular  art  forms.  Thematic  areas 
include:  Music,  Dance,  Theater, 
Literature,  Visual  Arts.  Folk  Arts.  Crafts 
and  Folklore,  Museum  Exchanges. 
Historical  Conservation.  Supportive 
Arts  Organizations,  and  Arts-oriented 
Philanthropies. 

Proposed  arts  exchanges  may  operate 
either  to  or  from  the  United  States, 
preferably  in  both  directions.  Proposals 
that  potentially  lead  to  institutinal 
linkages  will  receive  priority 
consideration  in  the  review  process. 

Arts  projects  co-funded  and  co- 
sponsored  by  the  E/P  office  would 
ideally  enhst  the  participation  of  U.S. 
cultural  officers  in  our  embassies  in  the 
countries  involved.  In  the  case  of 
proposals  for  bringing  creative  arts 
professionals  to  the  United  States.  USIS 
officers  abroad  may  nominate 
candidates  for  the  proposed  activities, 
while  the  creative  arts  grantees  in  the 
United  States  will  make  the  final 


selection  of  award-winning  candidates. 
The  E/P  office  seeks  professionalism, 
fairness,  and  some  measures  of  balance 
in  the  distribution  of  awards  among 
world  areas. 

The  E/P  office  does  not  accept 
proposals  for  the  support  of  performing 
arts  tours,  film  festivals,  independently- 
operating  international  competitions, 
exhibits,  or  academic  arts  programs. 
Only  in  exceptional  cases,  those  that 
forge  continuing  collaboration  between 
institutions,  will  conferences  or 
symposia  be  considered. 

Additional  Guidelines  and  Restrictions 

The  E/P  office  requires  co-funding 
with  grantees  in  all  projects.  Proposals 
with  less  than  33%  cost-sharing  must 
have  especially  strong  justification  even 
to  receive  consideration. 

E/P  grants  are  not  ordinarily  given  to 
support  projects  whose  focus  is  purely 
technical,  research  projects,  or 
professional  training,  independently- 
operating  International  competitions, 
youth  or  youth-related  activities,  or 
publications  funding.  Student  and/or 
teacher/faculty  exchanges  or  projects 
which  are  scholarly  or  academic  in 
purpose  should  in  most  cases  be 
directed  to  USLA's  Office  of  Academic 
Programs.  Youth  or  youth-related 
projects  should  be  directed  to  USLA's 
Office  of  Intemadonal  Youth  Exchange. 
Proposals  focusing  on  technical  aspects 
of  science  and  technology  do  not  fall 
within  the  domain  of  the  Office  and 
should  be  referred  to  relevant  federal 
agencies  for  consideration. 

Deadlines 

The  Office  of  Private  Sector  Programs 
vdll  accept  proposals  from  November 
22. 1989  through  March  2. 1990.  for 
funding  prior  to  October  1. 1990.  Project 
proposals  must  be  received  a  minimum 
of  four  months  in  advance  of  the  activity 
date  and  will  be  accepted  for  review 
only  when  they  are  fidly  in  accord  with 
Project  Proposal  Information 
Requirements  (0MB  #3116-0175).  For 
projects  that  would  begin  after 
December  31. 1990,  competition  details 
will  be  announced  in  the  Federal 
Renter  on  or  about  May  15, 1990. 

Inquiries  are  welcome  prior  to 
submission  of  applications.  Only  under 
highly  compelling  cirounstances  will  the 
Office  of  Private  Sector  Programs 
consider  applications  outside  the  above- 
mentioned  timeframe. 

The  Office  of  Private  Sector  Programs 
offers  the  following  additional  guidance 
to  prospective  applicants: 

1.  As  stated,  the  Office  of  Private 
Sector  Programs  guidelines  indicate  that 
full  and  complete  proposals  must  be 
submitted  a  minimum  of  four  months 


prior  to  the  start  of  a  program.  This  is 
necessary  for  two  reasons.  First,  the 
Office's  Congressional  mandate  may 
often  be  best  served  when  U.S.  private 
sector  organizatioins  work  with  U.S. 
Information  Service  (USIS)  posts  in 
other  countries  in  developing  projects 
that  build  ongoing  institutional  linkages 
between  foreign  and  U.S.  institutions. 
Projects  usually  serve  these  ends  best 
when  USIS  officers  have  reasonable 
time  and  opportunity  to  lay  the 
groundwork  for  successful  educational 
and  cultural  programming.  Second,  the 
review  process  for  proposals  submited 
to  USIA  is  multilayered  and  time- 
consuming.  The  four-month  minimum 
timeframe  stipulated  between  the 
receipt  of  proposals  and  the  date  of  the 
proposed  activity  is  just  barely  sufficient 
to  make  a  project  work  for  the  benefit  of 
all  concerned. 

2.  Projects  supported  by  the  Office  of 
Private  Sector  Programs  are  intended  to 
support  USLA  goals  abroad  as  well  as  to 
assist  U.S.  private  sector  organizations 
in  their  efforts  to  advance  international 
understanding  in  areas  identified  as 
important  for  bilateral  relations.  While 
the  Office  welcomes  clearly  defined 
projects  in  the  wide  gamut  of  U.S. 
private-sector  fields,  it  gives  preferential 
consideration  to  projects  that  involve 
USIS  posts  In  the  nomination  of  foreign 
participants  with  a  few  toward  building 
ongoing  institutional  linkages  between 
foreign  and  U.S.  institutions.  Applicants 
should  be  aware  that  proposals  for 
bilateral  programs  are  subject  to  review 
and  comment  by  the  USIS  post  in  the 
relevant  coimtry,  and  that  pre-selected 
participants  will  also  be  subject  to  USIS 
post  review. 

3.  The  Office  of  Private  Sector 
Programs  gives  preferential 
consideration  to  proposals  for  activities 
in  other  countries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 

4.  The  Office  of  Private  Sector 
Programs  does  not  encourage  proposals 
for  the  partial  support  of  conferences. 
The  Office  evaluates  such  proposals  in 
the  light  of  benefits  going  beyond  the 
context  of  the  conference  itself,  most 
importantiy  their  potential  for  creating 
and  strengthening  enduring  linkages 
between  foreign  and  U.S.  organizations, 
and  the  extent  to  which  topics  of 
priority  interest  to  USIA  are  discussed. 
Conference  proposals  should  include  a 
detailed  agenda,  clearly  identified 
speakers/presenters  (and  the 
professional /academic  credentials 
thereof),  and  a  careful  explanation  of 
the  role  of  participants  from  other 
countries  in  the  conference.  The 
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participation  of  a  respected  university  or 
scholarly  orgaiuzation  would  in  many 
cases  be  advantageous.  Further,  the 
themes  addressed  in  such  meetings  must 
be  of  long-term  importance  rather  than 
focussed  on  current  events  of  short-term 
issues.  In  every  case,  a  substantial 
rationale  for  such  meetings  must  be 
presented  as  part  of  the  proposal,  one 
that  clearly  indicates  the  distinctive  and 
important  contribution  the  conference  or 
symposium  will  yield.  Projects  that 
duplicate  what  is  routinely  carried  out 
by  private  sector  and/or  public  sector 
operations  will  not  be  considered. 

5.  Because  of  limited  resources,  the 
Office  of  Private  Sector  Programs 
encourages  project  proposals  involving 
more  than  one  country.  However,  single- 
country  projects  that  are  clearly  defined 
and  possess  the  potential  for  creating 
and  strengthening  continuing  linkages 
between  foreign  and  U.S.  institutions  are 
also  welcome,  provided  they  address 
the  priority  interests  of  the  USLA. 

For  additional  information  and 
planning  assistance,  prospective 
applicants  may  wish  to  contact  Dr. 
Raymond  H.  Harvey,  or  for  creative-arts 
proposals,  Dr.  Aime-Imelda  Marino 
Radice. 

Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cidtural 
Affairs,  United  States  Information 
Agency.  301 4th  Street,  SW.. 
Washington,  DC  20547,  or  call  (202)  485- 
7348. 

Dated:  November  13, 1989. 
Stephen  ).  Schwartz, 

Director,  Office  of  Private  Sector  Programs. 
[FR  Doc.  89-28144  Filed  11-30-89;  8:45  am] 
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Youth  Exchang*  Program 

The  Bureau  of  Educational  and 
Cultural  Affairs,  Youth  Exchange  Staff, 
of  the  U.S.  Information  Agency 
aimoimces  its  intention  to  fund  a  series 
of  educational  and  cultural  projects 
during  1990  and  seeks  written 
expressions  of  interest  and  capability  on 
the  part  of  private  sector  organizations 
that  wish  to  be  considered  for  grants  to 
conduct  these  projects.  Please  note  that 
this  is  not  a  request  for  proposals. 
Interested,  potentially  qualified 
organizations  will  be  sent  letters  inviting 
them  to  submit  detailed  proposals  and 
guidelines  for  these  submissions  once 
the  Agency  has  developed  specific 
soUcitations.  In  each  instance  at  the 
time  of  solicitation  a  limited  number  of 
organizations  will  be  competing  %vith 
each  other  in  bidding  on  a  project 
desi^i.  The  list  of  competing 
ocganizations  will  include,  but  not 


necessarily  be  limited  to,  those  that 
respond  to  this  invitation.  The  Agency 
may  solicit  proposals  from  additional 
organizations,  which,  in  the  Agency's 
discretion,  it  believes  would  be 
qualified. 

Programs  are  authorized  under  Public 
Law  87-256,  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961,  whose 
purpose  is  "to  increase  mutual 
understanding  between  the  people  of  the 
United  States  and  the  people  of  other 
countries."  Programs  under  the  authority 
of  the  Bureau  must  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life. 

The  purpose  of  the  youth  exchange 
program  is  interaction  and  interchange 
between  foreign  and  American  youth 
aged  15-30.  All  projects  should  be  an 
opportimity  for  the  foreign  participants 
to  share  and  present  their  ideas. 
Although  there  are  a  few  two-way 
exchanges  on  this  list,  the  typical  project 
is  a  short-term  (3-5  week)  group  activity 
for  participants  identified  by  USIS  posts 
overseas  to  be  conducted  in  several 
locations  in  the  U.S.  American  young 
counterparts  should  be  included  in  all 
aspects  of  the  substantive  program  and 
in  social  and  cultural  activities.  The 
components  will  vary  depending  on  the 
theme,  age  of  participants,  length  of 
stay,  location  of  activities,  and  other 
specifications. 

Respondents  are  hereby  notified  that 
budgetary  constraints  may  prevent  some 
of  these  projects  from  being  funded.  If  a 
project  is  cancelled,  all  respondents  will 
be  informed  in  writing  by  the  Agency. 

Eligibility 

To  be  eligible  for  consideration 
organizations  must  be  incorporated  in 
the  U.Sm  have  not-for-profit  status  as 
determined  by  the  Internal  Revenue 
Service,  and  be  able  to  demonstrate 
expertise  in  a  field  relevant  to  the  nature 
of  the  project  on  which  they  are  bidding. 
Organizations  with  less  than  four  years 
experience  in  the  field  of  international 
exchange  will  only  be  eligible  for  grants 
under  $80,000.  Experience  programming 
international  visitors  is  desirable. 

Review  Process 

Respondents  expressing  an  interest  in 
one  of  these  projects  will  be  sent  a 
project  design  (an  outline  of  the  program 
and  target  budget  figure)  and  will  be 
invited  to  submit  a  proposal.  Guidelines 
for  preparing  proposals  will  be  sent  at 
that  time.  Proposals  submitted  in 
response  to  these  invitations  are 
reviewed  for  legal  and  budgetary 
requirements  by  USLA  offices 
responsible  for  these  functions  and  for 
program  content  and  cost-effectiveness 
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by  a  grant  review  panel  composed  of 
USLA  officers.  The  Associate  Director 
for  Educational  and  Cultural  Affairs 
identifies  and  approves  grant  recipients. 
Final  technical  authority  for  grant 
awards  resides  with  the  Agency 
Contracting  Officer. 

Panels  review  proposals  according  to 
the  following  criteria  and,  on  occasion, 
additional  criteria  relevant  to  the 
specific  competition,  as  stated  in  the 
project  description: 
— Quality  of  substantive  aspects  of  the 

proposed  activities  and  their 

relevance  to  Agency  priorities. 
— ^Feasibility  of  the  program  plan. 
— ^Applicant's  experience  relevant  to  the 

program  goals. 
— Multiplier  effect/impact — ^the  likely 

impact  of  the  exchange  experience 

on  individuals,  institutions  and 

communities  beyond  the 

participants. 
— Cost-effectiveness — greatest  return  on 

each  grant  dollar. 
— Potential  impact  in  the  geographic 

area  to  which  the  project 

corresponds. 
— Apphcant's  ability  to  conduct  the 

program  in  the  designated  language. 

Deadline 

Interested  organizations  are  requested 
to  respond  in  vniting  by  December  31. 
1989.  so  that  they  may  be  included  in 
limited  solicitations  for  project  designs 
now  being  prepared. 

Additional  Youth  Exchange  Program 
Offerings 

A  separate  announcement  is  being 
published  for  exchanges  of  young  people 
between  tiie  U.S.  and  die  USSR  and 
Eastern/Central  Europe  called  the 
"Samantha  Smith  Memorial  Exchange 
Program."  Another  is  being  prepared  for 
young  leader  projects  with  Eastern 
Europe.  For  further  information  on  these 
programs  and  on  the  projects  listed 
below,  please  write  to  the  Youth 
Exchange  Staff  at  the  address  provided 
at  the  end  of  this  announcement 

Europe 

United  Kingdom 

A  project  for  a  small  group  of  student 
leaders  from  key  secondary  schools  in 
England.  ScoUand.  Wales  and  Northern 
Ireland  designed  to  introduce  them  to 
American  society  and  the  role  of 
education  in  this  society;  also  to  explore 
important  societal  issues  and  concerns. 
It  will  be  conducted  either  in  the  spring 
or  fall  of  1990. 

Spain 

A  project  for  a  small  group  (4-6)  of 
talented  young  economists  (aged  2S-30) 
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to  examine  European  economic  and 
trade  issues,  government  efforts  to 
promote  market-oriented  regional 
development,  and  the  role  of  the 
entrepreneurial  sector. 

Italy 

A  group  of  young  Italians  (8-10 
participants  aged  18-25)  interested  in 
environmental  issues  will  participate  in 
a  summer  program  for  young  American 
volunteers  or  interns  in  US  national 
parks.  The  American  grantee 
organization  will  work  with  the  Italian 
National  Parks  Committee  to  arrange  a 
reciprocal  program  for  a  group  of 
Americans  in  Italy. 

European  Regional  Projects 

1.  Foreign  Affairs— A  project  for  12-15 
university  students  and  student  leaders 
on  security/defense  issues  (NATO),  the 
changing  landscape  In  Eastern  Europe. 
and  implications  for  East-West 
relations;  and  trade  and  economic 
issues,  with  special  emphasis  on  Europe 
in  1992.  The  project  may  include  a  few 
participants  from  Eastern  Europe. 

2.  Environment— A  project  for  12-15 
graduate  students  and  young 
professionals  from  Western  and  Eastern 
Europe  interested  in  environmental 
issues.  The  emphasis  will  be  on 
international  policy  concerns  and 
diverse  approaches  to  the  solution  of 
problems. 

Latin  America /The  Caribbean 

1.  Cooununity  Development/Youth 
Leaders— This  3-4  week  project  will 
expose  10-12  young  community  leaders 
to  grassroots  development  in  Uie  U.S., 
vsdth  a  special  focus  on  dnig  education/ 
demand  reduction/counseling.  Project 
will  be  conducted  in  Spanish. 

2.  U.S. -Mexican  relations — A  3-week 
project  to  teiKi  •  group  of  U.S.  university 
students  interested  in  U5.-Mexican 
relations  to  meet  with  Mexican  students 
and  young  professionals.  The  American 
participants  must  be  proficient  in 
Spanish.  The  USIA  grant  will  be  limited 
to  partial  costs  only. 

3.  Caribbean  DnIg  Demand 
Reduction— This  two-way  exchange  will 
involve  approximately  10  Caribbean 
leaders  and  a  similar  group  of 
Americans  involved  in  dnig  awareness 
organizations  for  youtlL  Built&ig  upon  a 
past  youth  exchange  effort  that  resulted 
in  the  formation  of  a  number  of 
substance  abuse  youth  organixatians  in 
the  Caribbean,  ten  youth  I— dew  from  5 
Caribbean  countries  wiH  oimm  te  the 
U.S.  to  participate  in  programs 
concerned  with  substance  abuse 
education.  Representatives  of  American 
programs  will  participate  in  simtiar 
programs  in  the  Caribbean. 


4.  Dance  in  America^Eight  young 
professional  dancers  or  students  of 
dance  from  Latin  America  will  explore 
U.S.  values,  customs,  and  attitudes 
through  the  medium  of  dance  during  this 
3-4  week  project.  Participants  will 
attend  master  classes,  take  part  in 
limited  performances  and  meet  and 
discuss  dance  and  the  arts  with  their 
peers.  Escort  interpreters  will  be 
provided. 

5.  U.S.-Mexican  Border  Affairs 
(Mexico)— 10-12  Mexican  university 
students  and  young  professionals  will 
explore  issues  and  problems  of 
international  borders  with  a  special 
focus  on  the  U.S.-Mexican  border  and 
issues  of  immigration,  the  economy, 
drugs,  and  cultural  interaction. 

Africa 

Depending  on  final  funding,  all 
projects  will  be  from  3-4  weeks  with  ft- 
10  participants. 

1.  Women  in  Community 
Development — A  project  for  women  in 
community  service  organizations  from 
francophone  countries  to  explore  health, 
family  life,  and  voluntarism  at  the 
grassroots  level  The  program  will  be 
conducted  in  French. 

2.  Preservation  of  the  Environment— A 
project  for  university  students  or  young 
professionals  involved  in  environment- 
related  activitiet,  inchiding  agriculture, 
aquatic  environment,  hazardous  waste, 
chemical  hazards,  etc. 

3.  Science — A  project  for  gifted 
students  in  science  and  math  (upper 
high  sdiool  level),  to  include  substantial 
opportimities  for  interaction  with  peers, 
preferably  during  the  academic  school 
year,  plus  observation  of  scientific 
achievement  in  the  private  and  public 
sectors  relevant  to  the  African  situation. 

Near  East/South  Asia 

Maghreb 

A  project  to  bring  junior  faculty  in  the 
field  of  American  Studies  from  Morocco, 
Algeria  and  Tunisia  to  the  United  States 
for  about  one  month.  The  focus  is  on  the 
American  political  system  and  history 
supported  by  discussion  of  the 
development  of  democratic  institutions 
and  current  teaching  methods  in  this 
field.  The  project  will  likely  be 
conducted  in  French  or  Arabic 

Levant 

A  project  to  bring  student  leaders  and 
young  community  activists  from  Egypt 
and  other  Arabic-speaking  countries  in 
the  Levant  to  the  United  States  for  about 
one  month.  The  focus  is  on  the 
development  of  democratic  political 
institutions  and  efforts  to  inoofpocate 
young  people  into  political  life. 


Participants  would  engage  American 
experts,  scholars  and  peers  in  an 
extensive  dialogue  on  these  issues  as 
they  relate  to  the  U.S.  and  to  the 
participating  countries.  Participants 
should  be  given  an  opportunity  to 
observe  American  efforts  to  integrate 
new  citizens  from  predominantly 
Muslim  countries  into  the  U.S.  political 
culture.  The  project  will  likely  be 
conducted  in  Arabic 


Pakistan 

A  project  to  bring  one  young  Pakistani 
from  each  of  that  country's  four 
provinces  to  the  U.S.  for  three  weeks. 
Wiimers  of  an  essay  competition  about 
the  works  of  Dr.  Martin  Luther  King, 
their  program  will  concentrate  on 
methods  used  to  achieve  peaceful 
political  change  as  demonstrated  by  Dr. 
King  and  the  civil  rights  movement.  The 
visitors  will  observe  how  yoimg 
Americans  begin  to  participate  in  the 
political  system,  and  they  will  engage 
such  peers  in  an  extensive  exchange  of 
views. 

South  Asia 

A  project  for  university  students  and 
young  leaders  from  India  and 
neighboring  countries.  It  will  focus  on 
the  development  of  democratic  political 
institutions  and  efforts  to  incorporate 
young  people  into  political  life.  The 
participants  will  also  examine  the  use  of 
law  to  advance  the  public  interest  and 
drug  abuse  education  and  prevention 
programs. 

Regional  Project 

A  project  to  introduce  students  and 
young  leaders  from  various  countries  in 
North  Africa,  the  Middle  East  and  South 
Asia  to  the  ethnic  diversity  of  American 
society.  They  will  observe  American 
efforts  to  integrate  new  citizens, 
especially  from  the  Muslim  world  and 
South  Asia,  into  U.S.  society.  They  will 
exchange  views  with  young  Americans 
of  varied  backgroimds  on  our  political 
system  and  relationships  among  racial 
and  ethnic  groups. 

Egypt 

A  two-way  exchange  of  young 
filmmakers.  They  will  show  their  work 
to  fellow  practitioners  in  the  host 
country  and  exchange  views  about 
current  issues  in  film.  The  project  will 
include  educational  site  visits  and 
opportunities  to  refine  and  develop 
professional  skills. 

East  Aaia/Padfic 

Japan 

A  project  to  bring  10  yotmg  coltuFal 
leaders  from  such  fields  as  dance 


Federal  Register  /  Vol.  54.  No.  230  /  Friday,  December  1.  1989  /  Notices  492"! 


(including  choreographers),  dram 
(including  actors,  directors,  desij 
and  technicians),  filmmakers,  museum 
curators,  musicians  (both  performers 
and  composers)  and  video  to  the  U.S.  for 
three-month  internships  at  American 
cultural  institutions.  They  will  be 
assigned  a  "mentor"  to  help  the  personal 
side  of  getting  estabHshed.  The 
participants  will  contribute  to  a  cult\iral 
presentation  undertaken  by  the  host 
institution.  A  long-term  goal  of  this 
project  is  to  enhance  professional 
relationships  between  young  performing 
artists  in  both  countries.  As  needed,  the 
program  will  include  part-time  English 
language  study  for  the  Japanese 
participants. 

Regional  on  Business,  Trade  and 
Economics 

A  four-week  project  to  bring  young 
leaders  from  Japan,  Korea,  Australia, 
New  Zealand,  the  ASEAN  nations  and 
other  East  Asia  countries  to  the  U.S.  for 
a  program  on  current  economic  trends 
and  specific  trade  issues  between  the 
U.S.  and  the  region.  The  program  would 
be  conducted  in  English. 

ASEANProject  I 

A  four-week  project  to  bring  young 
leaders  (aged  20-30)  from  the  ASEAN 
(Association  of  South  East  Asian 
Nations)  to  the  U.S.  for  an  in-depth 
exposure  to  American  life,  culture  and 
institutions  through  professional 
meetings,  university  activities  and  short 
homestays.  They  will  address  specific 
issues  between  their  countries  and  the 
U.S.,  meet  American  students  and  other 
young  leaders  and  exchange  views  with 
a  broad  group  of  American  peers  and 
experts. 

Australia  and  New  Zealand  Teacher 
Trainees 

A  project  to  bring  secondary  school 
teacher  trainees  from  both  countries, 
who  plan  to  specialize  in  American 
Studies-related  fields,  to  the  U.S.  in 
order  to  visit  secondary  schools  and 
other  educational  institutions.  They  will 
observe  the  methods  used  by  our 
teachers  in  American  Studies,  exchange 
views  with  educational  professionals 
and  discuss  the  views  of  young  people 
in  their  countries  with  American  peers. 

Australia  and  New  Zealand  Student 
Editors 

A  project  to  bring  the  editors  of 
student  newspapers  to  the  U.S.  to  meet 
their  counterparts  throughout  this 
country.  They  will  discuss  the  roles  and 
influence  of  campus  newspapers. 


current  interests  and  concerns  of 
students  in  both  countries  and  meet 
Americans  with  a  strong  interest  in  their 
countries. 
Multiregional  Projects 

These  projects  are  for  groups  of  12-15 
international  participants  for  3-4  week 
travel/observation  programs  in  the  U.S. 
USIS  posts  worldwide  will  be  invited  to 
submit  nominations. 

1.  Journalism — ^The  focus  will  be  on 
opermess  ("glasnost")  in  these  changing 
times.  Freedom  of  the  press  will  be  the 
central  issue,  with  a  review  of  current 
thinking  on  the  free  flow  of  information. 
The  effect  on  coverage  and  commentary 
of  ethical  considerations,  national/local 
sensitivities  and  taboos,  and 
comparative  government  rules  will  also 
be  emphasized. 

2.  Environment — The  project  will 
provide  a  general  overview  of 
environmental  policy  concerns  for  young 
public  administrators  and  graduate 
students  of  pubhc  administration.  The 
issues  include  those  that  are  the  subject 
of  worldwide  debate,  such  as  the  global 
warming  trend,  air  and  water  pollution, 
deforestation,  the  ozone  layer,  and 
development  vs.  conservation. 

3.  Trade,  business  and  economics — A 
project  for  young  economists,  joumahsts 
specializing  in  economic  coverage,  and 
possibly  young  public  administrators. 
The  issues  under  consideration  will 
include:  trade  imbalances,  international 
debt,  protectionism,  the  recent 
movement  toward  free  market 
economies  in  historically  socialist 
societies,  and  ethics  in  business. 

4.  International  political  affairs — 
American  organizations  with  resources 
to  put  together  diverse,  well-balanced 
delegations  of  American  youth 
interested  in  politics  and  international 
issues  to  participate  in  international 
youth  activities  and  to  program 
incoming  delegations  of  leaders  of 
similar  youth  are  invited  to  identify 
themselves.  Two  possible  events  are  the 
international  youth  conferences  in 
Copenhagen  and  Helsinki  during  the 
summer  of  1990. 

For  additional  information,  write  to: 
The  Youth  Exchange  Staff.  U.S. 
Information  Agency,  301 4th  Street  SW.. 
Washington,  DC  20547. 

Dated:  November  15, 1989. 
Csaba  T.  Chikes. 
Director,  Youth  Exchange  Staff. 
(FR  Doc  89-28145  Filed  11-30-89:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  CommittM  on  Readjustmont 
Probtoms  of  Vietnam  Votorans; 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463)  of  October  6. 1972.  that  the 
Department  of  Veterans'  Affairs 
Advisory  Committee  on  Readjustment 
Problems  of  Vietnam  Veterans  has  been 
renewed  for  a  two-year  period  begiiming 
November  7. 1989  throu^  November  6. 
1991. 

Dated:  November  22, 1980. 

By  direction  of  the  Secretary. 
Sylvia  Chaves  Long. 
Committee  Management  Officer. 
[FR  Doc.  89-28125  Filed  11-30-89;  8:45  am] 
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Scientific  Review  and  Evaluation 
Board  for  RehabilKatton  Research  and 
Development;  Meeting 

In  accordance  with  Public  Law  92-463, 
the  Department  of  Veterans  Affairs 
gives  notice  of  a  meeting  of  the 
Scientific  Review  and  Evaluation  Board 
for  Rehabilitation  Research  and 
Development.  This  meeting  will  convene 
at  the  Vista  International  Hotel,  1400 
"M"  Street  NW..  Washington,  DC 
January  9  through  January  12, 199a  The 
session  on  January  9, 1990,  is  scheduled 
to  begin  at  6:30  p.m.  and  end  at  10:30 
p.m.  llie  sessions  on  January  10. 11.  and 
12. 1990,  are  scheduled  to  begin  at  8  a.m. 
and  end  at  5  p.m.  The  purpose  of  the 
meeting  is  to  review  rehabilitation 
research  and  development  applications 
for  scientific  and  technical  merit  and  to 
make  recommendations  to  the  Director. 
Rehabilitation  Research  and 
Development  Service,  regarding  their 
funding. 

The  meeting  will  be  open  to  the  public 
(to  the  seating  capacity  of  the  room)  for 
the  January  9  session  for  the  discussion 
of  administrative  matters,  the  general 
status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  January  10-12. 1990.  the 
meeting  is  closed  during  which  the 
Board  will  be  reviewing  research  and 
development  applications. 

This  review  involves  oral  comments, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  proposed 
research  protocols,  and  similar 
analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
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competence  of  individual  research 
investigators.  Disclosure  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Disclosure  would  also  reveal 
research  proposals  and  research 
underway  which  could  lead  to  the  loss 
of  these  projects  to  third  parties  and 
thereby  frustrate  future  agency  research 
efforts. 

Thus,  the  closing  Is  in  accordance 
with  5  U.S.C.  552b  {c)(6).  and  (c)(9)[B) 
and  the  determination  of  the  Secretary 
of  the  Department  of  Veterans  Affairs 
under  sections  10(d)  of  Public  Law  92- 
463  as  amended  by  section  5(c)  of  Public 
Law  94-409. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Mr.  Jon 
Peters,  Program  Manager,  Rehabilitation 
Research  and  Development  Service, 
Department  of  Veterans  Affairs  Central 
Office,  810  Vermont  Avenue  NW.. 
Washington.  DC  20420  (Phone:  202-23»- 
5177)  at  least  five  days  before  the 
meeting. 

Dated  November  17. 1989. 

By  direction  of  the  Secretary. 


Sylvia  Chaves  Long. 

Committee  Management  Officer. 

[FR  Doc.  88-28102  Filed  11-30-89;  8:45  am] 

■NXMOCOOe  •320-01-4I 


Wag*  CommlttM;  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  in  accordance  with  PubUc  Law  92- 
463,  gives  notice  that  meetings  of  the  VA 
Wage  Committee  will  be  held  on: 
Thursday.  January  11. 1990,  at  2:00  p.m. 
Thursday.  January  25. 1990,  at  2:00  p.m. 
Thursday,  February  8. 1990.  at  2:00  p.m. 
Thursday.  February  22, 1990,  at  2:00  p.m. 
Thursday,  March  8. 1990,  at  2:00  p.m. 
Thursday,  March  22. 1990.  at  2:00  p.m. 

The  meeting  will  be  held  in  Room  300. 
Veterans  Affairs  Central  Office.  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420. 

The  Committee's  purpose  is  to  advise 
the  Chief  Medical  Director  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations, 
statistical  analyses,  and  proposed  wage 
schedules. 


All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of  ^ 

Public  Law  92-483,  as  amended  by  ^ 

Public  Law  94-409,  and  as  cited  in  5  < 

U.S.C.  552b(c)(2)  and  (4). 

However,  members  of  the  public  are      i 
invited  to  submit  material  in  writing  to      ,' 
the  Chairperson  for  the  Committee's 
attention.  • 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson.  VA  Wage  Committee, 
Room  1175. 810  Vermont  Avenue.  NWh 
Washington.  DC  20420. 

Dated:  November  17. 1989. 
By  Direction  of  the  Secretary. 
Sylvia  Chavez  Long. 

Committee  Management  Office. 

[FR  Doc  8fr-28103  Filed  11-30-89;  8:45  am] 
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This  section  o<  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubMehed 
under  the  "Government  in  the  SurMhine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b{e)<3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  December  5, 1989,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
and  by  officers  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Discussion  Agenda: 

Memorandom  re:  A—itdment  to  the 
Corporatioo'i  B«i4|et  far  IMB  and  the 

Corporation'B  Budget  for  1990. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications, 
Requests,  Submittals,  Delegationa  of 
Authority,  and  Notices  of  Acquisition  of 
Control,"  which  amendmratts  wiU  require 
insured  nonmembei  banlu  which  fall  within 
speciHed  categories  to  file  a  notice  with  the 
Corporation  prior  to  adding  or  replacing  a 
meml>ef  of  the  board  of  directors  or 
employing  or  changifis  the  reapooaibilities  of 
an  individual  to  a  position  as  a  senior 
executive  officer. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Parts  330  and  331  of  the 
Corporation's  roles  and  regulations,  entitled 
"Clarification  and  DeHaition  of  Deposit 
Insurance  Coverage"  and  "Insurance  of  Trust 
Funds."  respectiveiy.  which  amendments 
will:  (1)  Reatale  aome  existiBg  regulatioas  so 
as  to  make  them  easiat  to  iBder^and  and 
apply:  (2)  broaden  the  scope  of  the 
regulations  to  eneompast  •  wider  variety  of 
deposit  accounts  offered  by  financial 
institutions  and  to  take  Mo  Mcount  nor* 
complicated  forms  of  deposit  ownership;  (3) 
codify  longstanding  staff  interpretations  of 
the  Federal  Deposit  Insurance  Act  and  the 
National  Housing  Act  (4)  simplify  the 
process  of  determiiting  the  extent  to  which 


deposit  accuuuts  are  entitled  to  deposit 
insurance  coverage;  and  (5)  provide  answers 
to  some  of  die  most  frequently  asked 
questions  about  deposit  insurance. 

Memorandum  and  resolution  re: 
Amendments  to  Part  337  of  the  Corporation's 
rules  and  regulations,  entitled  "Unsafe  and 
Unsound  Banking  Practices,"  which  prohibit 
the  acceptance  or  renewal  of  brokered 
deposits  by  any  undercapitalized  insured 
depository  Institution  after  December  7, 1980, 
except  on  specific  application  to  and  waiver 
of  the  prohibition  by  the  Corporation. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  335  of  the  Corporation's 
rules  and  regulations,  entitled  ''Securities  of 
Nonmember  Insured  Banks,"  which 
amendments  revise  the  Corporation's 
securities  disclosure  regulations  issued  under 
The  Securities  Exchange  Act  of  1934  in  order 
to  bring  them  into  substantial  similarity  with 
those  of  the  Securities  and  Exchange 
Commission. 

Memorandum  and  lesolutkin  re:  Final 
amendments  to  Part  327  of  the  Corporation's 
rules  and  regulations,  entitled 
"Assessments,"  which  amendments  (1) 
continue  the  existing  procedures  for  filing 
certified  statements  and  maldng  assessment 
payments  for  insured  banks;  and  (2)  prescribe 
new  procedures  for  hling  certified  statements 
and  making  aasesament  payments  for  insured 
savings  associations. 

Memorandum  and  resolution  re:  Notice  of 
withdrawal  of  proposed  amendments  to  the 
Corporation's  rules  and  regulations  which 
would  have  been  in  the  form  of  a  new  Part 
354,  entitled  "Deposit  Liabilities,"  and  which 
would  have  proposed  that  certain  liabilities 
of  a  bank  are  deposit  habibties. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Buildmg  located  at  550 17th  Street,  NW.. 
Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  November  28, 1986. 
Federal  Deposit  Insurance  Corporatiaa. 
Hoyle  L.  Rclbbaaaa, 
Executive  Secretary. 
[FR  Doa  19-28240  FUed  ll-2»-80(  8:55  am) 

SaimO  CODE  S7t4-»MS 

FEDERAL  DEPOCfT  WSUWAMCK 

CORPORATION 

Nc  '^cc  Qi  /\gency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  AcT  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  December  5, 1989,  the 
Federal  Deposit  Insurance  Corporation's 
Board  of  Directors  will  meet  in  closed 


session,  by  vote  of  the  Board  of 

Directors,  pursuant  to  sections  552b 
(c)(2),  [cm.  (c)(8).  and  (cK9)(AKu)  of 
"Title  5,  United  States  Code,  to  consider 
the  following  matters: 

Summary  Ageiula:  No  substantive 
discussion  of  dte  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discusaion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  proviaioas  of 
subsections  (c)(61.  (c)(8),  and  (c)(9KA)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6),  (cM8),  and  (cK9)(AKH)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discnssion 
agenda  without  further  public  notice  if  it 
becomes  hkely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Reports  of  the  Office  of  the  Inspector 
General: 

Audit  Report  re: 
The  First  State  Bank,  Abilene,  Texas  (5980) 
(Memo  dated  November  0, 1980) 
Audit  Report  re: 
Consolidated  Financial  Statements  for 
Manning  Savings  and  Loan  Association, 
FSLIC  as  Receiver,  and  Subsidiaries  as 
of  September  30, 1987  (Memo  dated 
October  12.  IMS) 
Audit  Report  re: 
Consolidated  Statement  of  Deficiency  in 
Net  Assets  for  Mainland.  SA.,  FSLIC  as 
Receiver,  and  Subsidiaries  as  of 
September  30, 1988  (Memo  dated 
October  27. 1980) 
Audit  Report  re: 
Financial  Statements  for  First  Savings  and 
Loan  Association  of  East  Texas.  FSUC 
as  Receiver,  as  of  September  1988  (Memo 
dated  October^,  1989) 
Audit  Report  re: 
Inventory  Closing  Procedures,  Addison 
Consolidated  Office  (Memo  dated 
November  8, 1989] 
Audit  Report  re: 
Inventory  Closing  Procedures,  Denver 
Cottsohdated  OfRce  (Memo  dated 
November  8, 1989] 
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Audit  Report  re: 
Denver  Consolidated  Office.  Cost  Center — 
307  (Memo  dated  November  8. 1989) 

Discussion  Agenda: 
Application  for  Consent  to  Merge  and 
Establish  a  Branch: 

American  Bank  and  Trust,  Edmond. 
Oklahoma,  an  insured  State  nonmember 
bank,  for  consent  to  merge,  under  its  charter 
and  title,  with  Heritage  National  Bank, 
Edmond  Oklahoma,  and  for  consent  to 
establish  the  sole  office  of  Heritage  National 
Bank  as  a  branch  of  the  resultant  bank. 

Memorandum  regarding  the 
Corporation's  corporate  activities. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sur  shine  Act"  (5 
U.S.a  552b  (c)(2)  and  (c)(6)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8).  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street. 
N.W..  Washington.  DC 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  November  28, 1989. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

(FR  Doc  89-28250  Filed  11-29-89;  11:47  am] 
BIUJNO  CODE  671«41-M 

f^DtH/k.^  RESERVE  SYSTEM  BOARD  OP 

30V6RN0RS 

TiWE  ano  date:  10:00  a.m.,  Wednesday, 

December  6, 1989. 

PlACe  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N-W    Washington.  DC  20551. 

S'Anjs  Open. 

MAT-rcRs  -T  ss  'tonsidered: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  imless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  the 
discussion  agenda. 


1.  Proposed  amendment  to  Reg\ilation  D 
(Reserve  Requirements  of  Depository 
Institutions)  to  index  the  low  reserve  tranche 
for  transactions  accounts,  the  reserve 
requirement  exemption  amoimt,  and  the 
reporting  cutoff  level  for  1990. 

2.  Determination  with  respect  to 
Switzerland  under  the  Primary  Dealers  Act  of 
1988. 

3.  Cost  of  Federal  Reserve  notes  in  1990. 

Discussion  Agenda 

4.  Proposed  amendments  to  Regulation  C 
(Home  Mortgage  Disclosure)  to  implement 
amendments  to  the  Home  Mortgage 
Disclosure  Act  regarding  expanded  coverage 
and  additional  disclosure  of  data  concerning 
residential  lending,  (Published  earlier  for 
public  comment;  Docket  No.  R-0674) 

5.  Proposals  regarding  (a)  clarifying 
amendments  to  Regulation  CC  (Availability 
of  Funds  and  Collection  of  Checks):  (b) 
Preemption  determination  under  the 
regulation  concerning  funds  availability  laws 
of  California;  and  (c)  modifications  to  the 
Reserve  Banks'  notice  of  nonpayment  service. 

6.  Proposed  1990  Federal  Reserve  Bank 
budgets. 

7.  Any  item  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening 
in  the  Board's  Freedom  of  Information 
Office,  and  copies  may  be  ordered  for  $5 
per  cassette  by  calling  (202]  452-3684  or 
by  writing  to:  Freedom  of  Information 
Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202]  452-3204. 

Dated:  November  29, 1989. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc  89-28280  Filed  11-30-89;  11:28  am] 
MLUNQ  COM  tllO-OI-H 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

OOVERNORS 

TIME  AND  date:  Approximately  11:30 

a.m.,  Wednesday.  December  6, 1989. 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington.  DC  20551. 

tTATUS:  Closed. 

matters  to  be  considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

Z.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 


Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  29, 1989. 
WrUliam  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc  8&-28281  FUed  11-29-89;  11:28  am] 
WUJNO  COOE  saio-oi-ii 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

ntn  AND  date:  9:30  a.m.,  Thursday. 
December  7, 1989. 

PLACE:  Filene  Board  Room.  7tb  Floor. 
1776  G  Street  NW..  Washington  DC 
20456. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Economic  Commentary. 

3.  Central  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate. 

4.  Insurance  Fund  Report 

6.  NCUSIF  Insurance  Premium  for  1990. 
8.  Rnal  Rule:  Sections  701.13  and  741.2. 

Supervisory  Committee  Audits  and 
Veriflcations.  NCUA's  Rules  and 
Regulations. 

7.  Final  Amendment:  Part  705,  Community 

Development  Revolving  Loan  Program 
for  Credit  Unions,  and  Section  701.32, 
Nonmember  Deposits. 

5.  Update  on  Student  Credit  Union  Pilot 

Program. 

FOR  MORE  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc  89-28305  Filed  11-29-89:  2.-00  pm] 

MLUNQ  COOe  753S-01-M 

NATKMAL  LABOR  RELATIONS  BOARD 

TIME  AND  date:  11:00  a.m..  Monday, 
November  20, 1989. 

place:  Board  Conference  Room.  Sixth 
Floor.  1717  Pennsylvania  Avenue,  NW., 
Washington.  DC  20570. 

STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  personnel  rules  and  practices). 

MATTERS  TO  BE  CONSIDERED:  Personnel 
matters. 

CONTACT  PERSON  FOR  MORE 
MPORMATION:  John  C.  Truesdale, 
Executive  Secretary,  National  Labor 
Relations  Board.  Washington.  DC  20570, 
Telephone:  (202)  254-9430. 
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Dated.  Washington,  DC  Novembar  29. 
1989. 

By  direction  of  the  Board. 
John  C  Truesdale, 
Executive  Seerettay,  Nattonoi  Labor 
Relations  Board. 

[FR  Doc.  89-28082  Filed  »-29-«6;  11:47  em] 
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Corrections 


Federal  Register 

VoL  54.  No.  230 

Friday,  December  1,  1988 


TNs  section  of  the  FEDERAL  REGISTER 
contains  editorial  c^frections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  the 
issue. 


F  N  V  5     . «  F  HTAL  PROTECTION 

40  CFR  Parts  180, 185  and  186 

[OPP-300202;  FnL-3643-1] 

:  aninozide;  Revocation  and 
Amendment  of  Tolerances  and  Food 
Additive  Regulations 

Correction 

In  proposed  rule  document  89-21162 
beginning  on  page  37278  in  the  issue  of 
Thursday,  September  7, 1989,  make  the 
following  corrections: 

1.  On  page  37278,  in  the  first  column, 
under  SUMMARY,  in  the  fourth  line, 
"regulatory"  should  read  "regulator". 

2.  On  page  37279,  in  the  second 
column,  in  the  table,  in  the  third  column, 
in  the  seventh  line  from  the  bottom, 
"0.2"  should  read  "2.0". 

WUMQ  COOE  1SOS41-0 


ENVIRONMENTAL  PROTECTION 

aOENCY  . 

40  CFR  Part  160 

[OPP-300165A;  FRL-3S18-2] 
RIN  2070-AB68 

'  edea  insecticide,  Fungicide  and 
Poae-^'cide  Act  (FIFRA);  Good 
.aboratory  Practice  Standards 

Correction 

In  rule  doctmient  89-19087  beginning 
on  page  34052  in  the  issue  of  Thursday, 
August  17, 1969,  make  the  following 
correction: 

9160.31     [COITMtWl] 

On  page  34069,  in  the  first  column,  in 
section  heading  S  160.31,  "facility"  was 
mispelled. 

BtLUNQ  COOe  1MW-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parte  795  and  799 

[OPTS-42100B;  FRL-3627-4] 

Tributyl  Phosphate;  Hnal  Test  Rule 

Correction 

In  rule  doctmient  89-18850  beginning 
on  page  33400  in  the  issue  of  Monday, 
August  14, 1989.  malce  the  following 
corrections: 

1.  On  page  33400,  in  the  second 
colimui,  under  A.  Exposure,  in  the  16th 
line,  delete  the  commas  after  "Sloane" 
and  "Inc." 

2.  On  page  33401,  in  the  first  column, 
imder  B.  Testing,  in  the  second 
paragraph,  in  the  third  line,  "teset" 
should  read  "test". 

3.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  last  line,  "absoprption"  should 
read  "  absorption". 

4.  On  the  same  page,  in  the  same 
column,  imder  "  3.  Oncogenicity",  in  the 
eighth  line,  "efforts"  should  read 
"effects". 

5.  On  the  same  page,  in  the  third 
column,  imder  "7,  Neurotoxicity'',  in  the 
seventh  line,  "review"  was  mispelled. 

6.  On  page  33403,  in  the  third  column, 
in  the  second  line,  "for"  should  read 
"are". 

7.  On  page  33406,  in  the  first  column, 
in  the  sixth  line,  "rats"  should  read 
"rat". 

8.  On  the  same  page,  in  the  third 
column,  in  the  sixth  line,  "of  should 
read  "to". 

9.  On  page  33408,  in  the  first  colimm, 
in  the  second  paragraph,  in  the  10th  line 
from  the  bottom,  insert  "the"  after  "in". 

10.  On  the  same  page,  in  the  same 
column,  under  D.  Persons  Required  to 
Test,  in  the  third  line,  "proceeding" 
should  read  "processing". 

11.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  eighth  line,  "to"  should  read  "or". 

12.  On  the  same  page,  in  the  same 
column,  in  the  fourth  complete 
paragraph,  in  the  first  line,  delete,  "rule 
to  this  subject",  and  add  "subject  to  this 
rule". 

{7»5.228    [CorrwrtMl] 

13.  On  page  33411,  in  the  first  column, 
in  {  79S.228(a),  in  the  first  line  the 


second  "purpose"  should  read 
"purposes". 

bhunq  code  isomi-o 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

IOPTS-42099A:  FRL-364S4] 

Methyl  Ethyl  Ketoxime;  Final  Test  Rule 

Correction 

In  rule  document  89-21497  beginning 
on  page  37799  in  the  issue  of 
Wednesday,  September  13, 1989,  make 
the  following  corrections: 

1.  On  p{ige  37800,  in  the  first  column, 
under  A.  Route  of  Administration,  in  the 
second  paragraph,  in  the  fourth  line 
bom  the  bottom  remove  the  "1"  after 
"reproductive". 

2.  On  page  37801,  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
fourth  line  from  the  bottom,  "sex- 
relinked"  should  read  "sex-linked". 

3.  On  the  same  page,  in  the  second 
column,  in  the  first  paragraph,  in  the 
12th  line,  "tests"  should  read  "testes". 

4.  On  the  same  page,  in  the  same 
colimin,  in  the  same  paragraph,  in  the 
fifth  line  bom  the  bottom,  "not"  should 
be  removed. 

5.  On  the  same  page,  in  the  third 
column,  in  the  third  complete  paragraph, 
in  the  first  line,  "commented"  shotild 
read  "comments". 

6.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
third  line,  "tisses"  should  read  "tissues". 

7.  On  page  37802,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  fourth  line  fi*om  the 
bottom,  "approoach"  should  read 
"approach". 

8.  On  the  same  page,  in  the  third 
colimin,  in  the  second  complete 
paragraph,  in  the  last  line,  "mutagenci" 
should  read  "mutagenic". 

9.  On  the  same  page,  in  the  same 
column,  in  the  third  complete  paragraph, 
in  the  tliird  line,  "tests"  should  read 
"testes". 

10.  On  page  37803,  in  the  third  column, 
under  B.  Required  Testing  and  Test 
Standards,  in  the  second  line, 
"preamble"  was  mispelled. 

11.  On  the  same  page,  in  the  table  at 
the  bottom,  in  the  third  column. 
"Reporting  deadline  for  final  report",  in 
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the  sixth  line,  "18/17"  should  read  "14/ 

ir. 

12.  On  page  37804,  in  the  second 
column,  under  C.  Test  Substance,  in  the 
third  line  from  the  bottom,  "teting" 
should  read  "testing". 

13.  On  the  same  page,  in  the  third 
column,  in  the  third  line,  "Processor" 
should  read  "Processors" 

MLLINQ  CODE  150S41-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-62079;  FRL  363S-2] 

Asbestos-Containing  Materials  In 
Schools;  EPA  Aoorc-^^c  Courses  and 
Accredited  labc  aiones  Under  the 
Asbestos  Haz  ad  Lmergency 
Response  Act  (AHERA) 

Correction 

In  notice  document  89-20575  beginning 
on  page  36166  in  the  issue  of  Thursday, 
August  31, 1989,  make  the  following 
correction: 

On  page  36168,  in  the  second  column, 
in  the  first  complete  paragraph,  in  the 
fourth  line  from  the  bottom,  "Eighteen" 
should  read  "Fifteen". 

WIXINO  COOe  1S05.«1-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  SS-SaO;  RM-e210,  RM-6304, 
RM-6473] 

Radio  Broadcasting  Servlcee; 
Gadsden,  Holly  Pond,  and  AttaNa,  AL 

Correction 

Rule  doctmient  89-26639  beginning  on 
page  47361  in  the  issue  of  Tuesday, 
November  14, 1989,  was  pubUshed 
incorrectly  as  a  proposed  nile  in  the  rule 
section. 

wuMacooc  tM»«H> 


IMI 


Friday 
December  1,  1989 


Part  II 


Fnvfronmental 
ProisGiion  Agency 


40  CFR  Part  35 

Technical  Assistance  Grants  to  Groups 
at  National  Priorities  List  Sites; 
Amendments  to  Interim  Final  Rule 


49848         Federal  Register  /  Vol.  54.  No.  230  /  Friday.  December  1.  1989  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 


(FRL-3555-9] 

Technical  Assistance  Grants  to 
Groups  at  National  Priorities  Ust  Sites 

aOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Amendments  to  the  interim 
final  rule  with  request  for  comments. 

summary:  Pursuant  to  section  117(e)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  42 
U.S.C.  9617(e).  the  Environmental 
Protection  Agency  (EPA  or  the  Agency 
published  in  the  Federal  Register  on 
March  24. 1988  (53  FR  9736)  an  Interim 
Final  Rule  (IFR)  for  the  Technical 
Assistance  Grant  Program.  The  IFR 
detailed  the  specific  requirements  for 
citizens"  group  to  obtain  technical 
assistance  grants.  EPA  stated  that 
publication  of  the  rule  as  an  IFR  with  an 
immediate  effective  date  allowed  the 
Agency  to  begin  accepting  applications 
from  citizens'  groups  for  financial 
assistance  without  delay,  while 
simultaneously  accepting  comments  on, 
and  developing  the  Final  Rule. 

Today  EPA  is  publishing  amendments 
to  the  IFR  regarding  the  Technical 
Assistance  Grant  Program  in  order  to 
fo  iter  greater  participation  of  citizens' 
groups  in  the  grant  program.  The  Agency 
has  benefitted  from  its  early  experience 
with  the  grant  program  and  the  public 
comments  on  the  IFR  and  has  decided  to 
make  immediate  changes  to  the 
program.  Thus.  EPA  has  determined  that 
publication  of  amendments  to  the  IFR  at 
this  time  will  help  streamline  the  grant 
award  process  while  allowing  the 
Agency  the  opportunity  to  continue  to 
evaluate  the  "Technical  Assistance  Grant 
Program,  to  accept  public  comments  on 
the  amendments  to  the  IFR,  and  to 
proceed  with  the  development  of  the 
Final  Rule. 

dates:  Effective  Date:  December  1. 
1989. 

Comments:  Written  comments  must 
be  submitted  on  or  before  January  30, 
1990. 

ADDRESSES:  Written  comments  must  be 
submitted  to:  Superfund  Docket  Clerk, 
Office  of  Emergency  and  Remedial 
Response  (OS-240),  Room  M  2447,  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460. 
Comments  on  today's  amendments  to 
the  IFR  must  identify  the  regulatory 
docket  as  follows:  "Docket  CERCLA 


117(e).  Technical  Assistance  Grant 
Regulation." 

Docket-  Copies  of  materials  relevant 
to  this  rulemaking  are  contained  in  the 
Superfund  docket  located  on  the  second 
floor  of  the  Mall  (Room  M  2447)  at  the 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington,  DC 
20460.  The  docket  is  available  for 
inspection  by  appointment  only  between 
the  hours  of  9  a.m.  and  4  p.m.  Monday 
through  Friday,  excluding  Federal 
holidays.  The  docket  phone  number  is 
(202)  382-3046.  As  provided  in  40  CFR 
part  2,  a  reasonable  fee  may  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Murray  Newton,  Office  of  Emergency 
and  Remedial  Response.  OS-220.  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460  at 
(202)  382-2460  or  the  RCRA/Superfund 
Hotline  from  8:30  a.m.  to  7:30  p.m.. 
Monday-Friday,  toll  free  at  l-(800)-424- 
9346  or  in  Washington.  DC  at  382-3000. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

A.  Authority 

B.  Background  of  the  Rulemaking 

II.  Responses  to  Major  Public  Comments  on 
Issues  Being  Reconsidered  in  the 
Amendments  to  the  IFR 

A.  The  35  Percent  Matching  Funds 
Requirement 

B.  The  15  Percent  Cap  on  Administrative 
Costs 

C.  Incorporation 

D.  Language  Clarification 

III.  Existing  Grants 

IV.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

V.  Supporting  Information 

\.  introduction 

A.  Authority 

"These  amendments  to  the  IFR  are 
issued  under  the  authority  of  section 
117(e)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended,  hereinafter 
cited  as  CERCLA,  42  U.S.C.  9617(e). 
Section  117(e)  authorizes  the  President 
to  make  available  t.ichnical  assistance 
grants  of  up  to  $50,000  to  groups  of 
individuals  to  obtain  assistance  in 
interpreting  information  related  to 
Superfund  sites.  Section  117(e)  requires 
the  President  to  promulgate  rules  for 
issuing  these  grants  before  processing 
any  grant  applications.  Executive  Order 
No.  12580  delegated  to  EPA  the 
authority  to  implement  section  117(e)  in 
consultation  with  the  Attorney  General. 


B.  Background  of  the  Rulemaking 

As  background  to  this  rulemaking, 
pursuant  to  section  117(e).  EPA 
pubhshed  in  the  June  10. 1987  Federal 
Register  (52  FR  22244)  an  Advance 
Notice  of  Rulemaking  (ANRM)  which 
discussed  and  solicited  comments  on 
several  issues  and  various  approaches 
that  EPA  was  considering  for  accepting 
and  evaluating  applications,  and  for 
awarding  and  managing  technical 
assistance  grants.  EPA  stated  that  it 
would  consider  those  comments  in 
formulating  the  IFR. 

After  careful  consideration  of  the 
public  comments  on  the  ANRM,  EPA 
published  the  IFR  in  the  March  24, 1988 
Federal  Register.  "The  IFR  detailed  the 
specific  requirements  for  obtaining 
technical  assistance  grants.  "The  IFR 
enabled  EPA  to  issue  grants 
immediately  while  continuing  to  receive 
comments  that  the  Agency  stated  that  it 
would  consider  in  the  development  of 
the  Final  Rule. 

The  Agency  has  benefitted  from  its 
early  experience  with  the  Technical 
Assistance  Grant  Program  and  has 
determined  that  certain  changes  need  to 
be  made  immediately  while  the  Final 
Rule  is  being  developed.  The  Agency  is 
issuing  today  amendments  to  the  IFR  to 
encourage  more  citizens'  groups  to 
participate  in  the  Technical  Assistance 
Grant  Program  and  to  elicit  further  input 
by  the  public  into  the  development  of 
the  Final  Rule. 

A  total  of  42  comments  were  received 
in  response  to  the  IFR.  Approximately 
two-thirds  of  the  commenters  stated  that 
the  regulations  made  the  Technical 
Assistance  Grant  Program  overly 
restrictive.  This  view  was  also  reflected 
in  two  letters  from  members  of  Congress 
to  the  EPA  Administrator:  one  dated 
September  15, 1988  signed  by  10 
Senators  and  another  letter  dated  June 
10. 1988  signed  by  49  Representatives. 
These  letters  have  been  submitted  to  the 
Superfimd  Docket  and  are  now  part  of 
the  official  record  for  the  development 
of  the  Final  Rule.  The  letter  from  the  49 
Representatives  expressed  the  view  that 
the  IFR,  as  written,  would  "significantly 
impede  the  ability  of  citizens  to  receive 
grants  and  use  the  funds  in  ways 
consistent  with  the  intent  of  Congress." 
The  letter  from  the  10  Senators  stated 
that.  "We  believe  that  most  'Superfund 
Communities'  will  find  the  program 
uiuiecessarily  difficult  to  use  unless 
major  changes  are  made  to  these 
regulations.  The  current  regulations:  (1) 
Discourage  groups  from  applying;  (2) 
unnecessarily  complicate  the  already 
difficult  task  of  obtaining  a  technical 


Federal  Register  /  Vol.  54.  No.  230  /  Friday.  December  1.  1989  /  Rules  and  Regulations         49849 


advisor(s);  and  (3)  excessively  restrict 
the  uses  of  the  Fund." 

Moreover,  since  publication  of  the 
IFR,  the  Agency  has  learned  through 
experience  implementing  the  program 
that  certain  requirements  of  the  IFR  tend 
to  dissuade  citizens'  groups  from 
applying  for  technical  assistance  grants. 
This  experience  supports  the  statements 
made  by  the  formal  commenters  that  the 
Technical  Assistance  Grant  Program  is, 
in  their  view,  overly  restrictive  and, 
therefore,  citizens'  groups  are 
discouraged  from  submitting 
applications. 

Therefore,  as  a  result  of  EPA's 
internal  review  of  the  program,  public 
comments,  and  program  experience,  the 
Agency  has  concluded  that  certain 
immediate  changes  to  the  IFR  need  to  be 
made.  The  Agency  believes  that  these 
changes  will  promote  greater 
participation  of  citizens'  groups  in  the 
grant  program  and  facilitate  the  use  of 
technical  assistance  grants  at  Superfund 
sites.  Today  EPA  is  amending  the 
following  sections  of  the  IFR  with  this 
rule:  (a)  the  35  percent  match  required  of 
recipient  groups  as  discussed  in 
S  35.4085(a];  (b)  the  15  percent  cap  on 
administrative  costs  as  set  forth  in 
§  35.4085(e);  and  (c)  the  requirement  for 
incorporation  as  discussed  in  S  35.4020. 

It  should  abo  be  noted  that  elsewhere 
in  the  March  24. 1988  Federal  Register 
(53  FR  9753),  EPA  published  an  Advance 
Notice  of  Rulemaking  (ANRM)  to  solicit 
comments  from  the  public  on  a  proposal 
to  provide  technical  assistance  grant 
applications  and/or  recipients  with  the 
services  of  an  Administrative  Services 
Contractor  (ASC).  It  was  stated  that 
these  services  could  include  both 
assistance  in  preparing  grant 
applications  and  the  procurement  of 
technical  assistance,  and  contract 
management. 

In  light  of  the  negative  public 
comments,  the  Agency  has  decided  not 
to  pursue  the  ASC  concept  further.  As 
an  assistance  alternative,  the  Agency 
has  provided  additional  personnel, 
through  its  Senior  Environmental 
Employees  (SEE)  Program,  to  assist  the 
EPA  Regional  Offices  in  administering 
the  Technical  Assistance  Grant 
Program.  With  the  addition  of  SEE 
Program  employees,  the  EPA  Regional 
O^ices  are  able  to  provide  more 
assistance  to  citizens'  groups  than  they 
would  otherwise. 

II.  Responses  to  Major  Public  Comments 
on  Issues  Being  Reconsidered  in  the 
Amendments  to  the  IFR 

The  Agency  received  comments  frt)m 
a  wide  range  of  interested  parties. 
including  State  and  Federal  legislators, 
lawyers,  consultants,  academicians, 


national  and  State  environmental 
groups.  State  agencies,  political 
subdivisions  of  a  State,  community 
groups  and  industry.  "The  issues  under 
consideration  in  today's  rulemaking  that 
were  addressed  by  these  commenters 
and  EPA's  responses  to  them  are 
described  below. 

A.  The  35  Percent  Matching  Funds 
Requirement 

Section  117(e)(2)  of  CERCLA  states 
that  "[e]ach  grant  recipient  shall  be 
required,  as  a  condition  of  the  grant,  to 
contribute  at  least  20  percent  of  the  total 
costs  of  the  technical  assistance  for 
which  such  grant  is  made.  "The  President 
may  waive  the  20  percent  contribution 
requirement  if  the  grant  recipient 
demonstrates  financial  need  and  such 
waiver  is  necessary  to  facilitate  public 
participation  in  the  selection  of  remedial 
action  at  the  facility." 

"The  Agency  stated  at  53  FR  9743  that 
this  language  clearly  expressed  the 
intent  of  Congress  that  the  affected 
community's  ability  to  pay  should  a^ect 
the  size  of  the  match  for  the  technical 
assistance  grant.  In  the  IFR,  EPA  set  the 
matching  funds  requirement  at  a  figure 
of  35  percent  of  total  project  costs.  EPA 
invited  comments  on  how  to  develop  a 
workable  system  for  determining  the 
matching  share  based  on  financial  need 
and  other  factors  for  inclusion  in  the 
Final  Rule. 

However,  EPA  believes  that  the  35 
percent  matching  funds  requirement  has 
been  an  impediment  to  citizens'  groups 
applying  for  technical  assistance  grants 
and  that  a  reduction  in  the  matching 
funds  requirement  will  encourage 
formerly  reluctant  groups  to  apply.  The 
Agency  has  arrived  at  this  conclusion 
based  on  the  following. 

Every  commenter  who  addressed  this 
issue  stated  that  the  35  percent  matching 
funds  requirement  is  excessive.  Several 
recommended  that  it  be  set  at  20 
percent;  while  others  suggested  that 
even  20  percent  would  be  difficult  for 
citizens'  groups  to  raise  and  offered 
variations.  Some  suggested  a  lenient 
waiver  policy  instead. 

Several  members  of  Congress 
expressed  the  same  concerns.  For 
example,  the  September  15, 1988,  letter 
of  the  10  Senators  stated  that  "[T]he  35 
percent  match  required  of  recipient 
groups  is  excessive.  The  figure  must  be 
lowered  to  20  percent,  which  is  the 
minimum  level  specified  in  the  law." 

EPA's  experience  with  the  program, 
pubUc  comments,  and  comments  from 
EPA  Regional  personnel  indicate  that 
the  35  percent  matching  funds 
requirement  has  served  as  an 
impediment  to  citizens'  groups  applying 
for  a  technical  assistance  grant. 


especially  those  groups  with  few 
financial  resources — the  very  groups 
that  the  grant  program  was  designed  to 
help.  Even  citizens'  groups  from  more 
affluent  communities  have  had  trouble 
raising  the  35  percent  "match"  of  the 
total  project  costs.  For  example,  for  a 
$50,000  grant  which  would  amount  to  65 
percent  of  the  total  project  funds, 
citizens'  groups  were  required  to  provide 
the  remaining  $26,923  ($50,000  of  Federal 
funds  represents  65  percent  of  the  total 
project  funds — or  $76.923 — which  would 
require  a  35  percent  "match"  of  $26,923 
from  the  grant  recipient  in  cash  or  in- 
kind  contributions). 

In  today's  amendments  to  the  IFR,  the 
Agency  has  determined  that  each  grant 
recipient  must  contribute  20  percent 
instead  of  35  percent,  of  the  total  project 
costs.  For  example,  with  a  $50,000  grant 
which  would  amount  to  80  percent  of  the 
total  project  funds,  citizens'  groups  will 
be  required  to  provide  the  remaining 
$12,500.  ($50,000  of  Federal  hmds 
represents  80  percent  of  the  total  project 
funds— or  $62,500 — which  would  require 
a  20  percent  "match"  of  $12,500  from  the 
grant  recipient  in  cash  or  in-kind 
contributions.) 

B.  The  15  Percent  Cap  on 
Administrative  Costs 

In  formulating  the  IFR,  the  Agency 
was  concerned  with  the  purposes  for 
which  technical  assistance  grant  funds 
would  be  used.  The  Agency,  for 
example,  stated  in  the  Preamble  to  the 
IFR  at  53  FR  9743  that  "In  order  to 
ensure  the  best  use  of  limited  technical 
assistance  grant  funds,  costs  of 
administering  the  grant  are  allowable  to 
the  extent  that  they  do  not  exceed  15 
percent  of  total  project  costs." 

The  Agency  continues  to  be 
concerned  with  the  uses  of  technical 
assistance  grant  funds  but  has 
determined,  based  upon  experience  and 
public  comment  that  most  of  the  eligible 
goods  and  services  for  in-kind 
contributions  fall  within  the 
administrative  category.  Citizens'  groups 
tend  to  be  able  to  meet  the 
administrative  portion  of  the  matching 
funds  requirement  but  have  had 
difficulty  in  meeting  the  non- 
administrative  portion.  EPA  has, 
therefore,  concluded  that  the  elimination 
of  the  15  percent  cap  on  administrative 
costs  will  enable  citizens'  groups  to 
meet  their  matching  funds  requirement 
without  having  to  ask  for  a  waiver  of  the 
remaining  5  percent  "The  Agency 
believes  that  this  will  encourage  greater 
participation  of  citizens'  groups  in  tlie 
Technical  Assistance  Grant  Program. 
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C.  Incorporation 

In  formulating  the  IFR.  the  Agency 
determined  that  each  grant  recipient 
must  be  incorporated  as  a  non-profit 
organization  for  the  purpose  of 
addressing  the  Superfund  site  for  which 
the  grant  was  provided  in  order  to 
receive  a  technical  assistance  grant.  In 
the  Preamble  to  the  IFR  at  53  PR  9740. 
the  Agency  stated  that  EPA's  analysis 
concluded  that  incorporation  offers 
advantages  to  both  recipients  and  EPA. 
and  does  so  at  relatively  little  cost  to 
both. 

As  set  forth  at  §  35.4020(b)  of  the  IFR, 
the  citizens'  group  receiving  a  technical 
assistance  grant  must  be  a  non-profit 
corporation  that  includes  all  the 
individuals  and  groups  that  joined  in 
applying  for  the  grant  and  was 
incorporated  for  the  purpose  of 
addressing  the  Superfund  site  for  which 
the  grant  was  to  be  awarded.  At  the 
time  of  the  award,  a  recipient  must 
either  be  incorporated  or  demonstrate 
that  it  has  taken  all  necessary  and 
appropriate  actions  to  incorporate.  Thus, 
applicants  are  not  required  to  be 
incorporated  at  the  time  that  the 
application  is  submitted;  only  recipients 
of  technical  assistance  grant  awards 
must  be  incorporated.  However,  the 
recipient  must  submit  proof  that  the 
group  had  been  incorporated  by  the 
State  no  later  than  the  time  of  the 
group's  first  request  for  reimbursement 
for  costs  incurred. 

The  Agency  has  considered  further 
those  situations  where  the  existing 
regulation  requires  an  incorporated 
group  to  reincorporate  for  the  purposes 
of  the  Technical  Assistance  Grant 
Program.  Several  commenters  suggested 
this  requirement  could  be  overly 
restrictive  in  some  circumstances. 

The  Agency  has  determined  that  in 
situations  where  a  group  is  already 
incorporated  with  a  broader  mandate 
than  addressing  the  site  and  has  a 
substantial  history  of  involvement  at  the 
site,  the  group  need  not  reincorporate 
for  the  purpose  of  addressing  the 
problems  at  a  Superfund  site.  The  IFR  is, 
therefore,  amended  to  permit  a  grant  to 
an  incorporated  group  having  a  history 
of  substantial  involvement  at  the  site 
and  if  the  corporation  includes  all  the 
individuals  and  groups  that  joined  in 
applying  for  the  grant. 

D.  Language  Clarification 

Section  35.4035  of  the  IFR  set  out  the 
evaluation  criteria  EPA  will  use  in 
reviewing  tag  applications.  One  of  the 
five  criteria  is  representation  of  the 
groups  and  individuals  affected  by  the 
site.  Commenters  have  asked  for 
clarification  of  what  the  Agency 


considers  to  be  a  "representative" 
group. 

The  Agency's  intent  is  to  make 
technical  assistance  available  to  a 
broad  range  of  affected  individuals  in 
the  community.  This  would  include 
residents,  other  property  owners, 
recreational  and  environmental  interest 
groups,  and  any  others  (except,  of 
course,  potentially  responsible  parties, 
who  are  ineligible  under  S  35.4030)  who 
believe  their  health,  property  values, 
recreation,  local  ecological  balance,  or 
aesthetic  appreciation  of  their 
community  to  be  diminished  by  the  site. 
EPA  believes  that  groups  promoting  a 
single  interest  (e.g..  economic, 
environmental,  or  societal]  to  the 
exclusion  of  other  interests  do  not 
represent  the  full  range  of  community 
interests.  Such  groups  exclude 
community  members  who  are 
legitimately  affected  by  the  site,  but  who 
do  not  necessarily  support  the  views  of 
mission  of  the  interest  group. 
Accordingly.  EPA  will  give  preference  to 
groups  representing  a  diversity  of 
community  interests  which  require 
objective  information  from  independent 
advisors  to  understand  how  the  site  and 
the  cleanup  activities  affect  their  well- 
being. 

The  Agency  stated  in  the  Preamble  to 
the  IFR  at  53  FR  9743  that  "lC]osts 
associated  with  disputes  with  the 
Agency  or  challenges  to  final  Agency 
decisions  (e.g..  Records  of  Decisions)  are 
not  allowable  since  this  also  would  be 
inconsistent  with  Congressional  intent 
of  'interpreting  information'." 

The  IFR  at  §  35.4055(a)(7)  prohibits  the 
use  of  technical  assistance  grant  funds 
for  "conducting  disputes  with  the 
Agency."  This  phrasing  has  been 
misconstrued  as  requiring  technical 
assistance  grant  recipients  to  agree  with 
EPA  on  every  issue  and  decision.  In  fact, 
the  provision  is  not  meant  to  inhibit 
citizens  from  disagreeing  with  the 
Agency  on  any  issue.  It  does  m.ean, 
however,  that  if  a  citizens'  group  is  in  a 
dispute  with  the  Agency  as  to  whether  it 
has  managed  its  grant  properly, 
technical  assistance  grant  funds  may  not 
be  used  during  the  formal  dispute 
resolution  process  outlined  in  40  CFR 
Part  30,  Subpart  L.  For  example,  should 
the  Agency  determine  that  a  certain  cost 
for  v.'hich  the  citizens'  group  seeks 
reimbursement  is  an  unallowable  cost 
under  the  technical  assistance  grant 
agreement,  the  citizens'  group  could  not 
use  technical  assistance  grant  funds  to 
cover  the  preparation  or  processing  of 
costs  to  appeal  that  decision  under 
subpart  L  of  the  Agency's  grant 
regulations. 

The  language  regarding  "challenges  to 
final  Agency  decisions"  nevertheless 


apparently  has  been  misinterpreted.  The 
IFR  at  S  35.4055(a)(7)  prohibits  the  use  of 
technical  assistance  grant  funds  to 
reopen  final  Agency  decisions.  Once  a 
Record  of  Decision  (ROD)  is  signed,  for 
example  or  a  design  plan  is  final,  grant 
funds  cannot  ordinarily  be  used  to 
challenge  that  decision  or  plan,  but  must 
be  spent  on  the  next  phase  of  the 
process.  By  limiting  the  use  of  technical 
assistance  grant  funds  in  this  manner, 
however,  the  Agency  is  not  seeking  to 
constrain  technical  assistance  grant 
recipients  from  expressing  their 
disagreements  with  or  opposition  to  any 
Agency  action  or  decision.  On  the 
contrary,  the  Agency  recognizes  the 
importance  of  informed  comment  from 
citizens'  groups  and  the  need  for  citizens 
to  be  well-informed  at  the  sites. 
However,  the  process  of  cleaning  up  a 
Superfund  site  requires  detailed 
technical  studies  of  site  conditions  and 
wastes,  analysis  of  methods,  and 
techniques  for  remediation  over  an 
extended  period  of  time.  The  Records  of 
Decision  are  culminations  of  these 
efforts  and  revisiting  settled  issues  and 
past  decisions  is  not  a  cost  ei^ective  use 
of  limited  technical  assistance  grant 
funds  for  citizens'  groups.  However,  if 
the  Agency  or  a  court  officially  reopens 
a  Record  of  Decision,  or  formally 
requests  comments  on  it  then  the  grant 
money  can  be  used  to  review 
appropriate  documents. 

The  Agency  stated  at  §  35.4090(b)  of 
the  IFR  that  "Waivers  of  the  matching 
funds  requirement  will  only  be  granted 
in  exceptional  cases."  Some  readers 
have  mistakenly  understood  this  to  be 
an  independent  requirement  for  a 
waiver,  erroneously  believing  that  they 
had  to  meet  this  standard  in  addition  to 
the  three  criteria  listed  in  S  35.4090(b).  In 
fact,  waivers  can  be  granted  whenever 
the  three  requirements  at  \  35.4090(b) 
are  met.  The  Agency  has  concluded  that 
the  reference  to  "exceptional  cases"  , 
should  be  eliminated  and  has  amended 
§  35.4095(b)  accordingly. 

III.  Existing  Grants 

Citizen  groups  that  have  received 
technical  assistance  grants  with  a 
matching  funds  requirement  of  greater 
than  20  percent  or  an  administrative  cap 
of  15  percent  may  seek  an  amendment 
of  their  grants.  Those  citizens'  groups 
should  contact  the  appropriate  EPA 
Regional  Office. 

rV.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

Executive  Order  No.  12291  requires 
that  regulations  be  classiBed  as  "major" 
or  "non-major"  for  purposes  of  review 
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by  the  Office  of  Management  and 
Budget  (OMB).  According  to  Executive 
Order  No.  12291,  "major"  rules  are 
regulations  that  are  likely  to  result  in: 

(1)  An  annual  adverse  (cost)  effect  on  the 
economy  of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  Federal, 
State,  or  local  government,  or  geographical 
regions;  or 

(3)  Significant  adverse  effects  on  the 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  domestic  or 
export  markets. 

The  IFR  for  the  Technical  Assistance 
Grant  Program  is  a  "non-major"  rule, 
therefore  these  amendments  are 
considered  "non-major."  The 
amendments  would  have  no  significant 
annual  adverse  effect  on  the  economy  of 
$100  million  or  more;  or  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  Agencies  evaluate  the 
effects  of  a  rule  for  three  types  of  small 
entities: 

(1)  Small  businesses  (as  defmed  in  the 
Small  Business  Administration  regulations): 

[2]  Small  organizations  (independently 
owned,  nondominant  in  their  field,  non- 
profit); and 

(3)  Small  government  jurisdictions  (serving 
communities  of  less  than  5,000  people). 

EPA  has  consistently  considered  the 
interests  of  small  non-profit  entities  in 
designing  the  Technical  Assistance 
Grant  Program.  Today  EPA  is  amending 
the  IFR  to  encourage  small  entities  to 
apply.  And,  for  some  applicants  the 
Agency  may  waive  the  matching  funds 
requirement. 

Since  today's  rule  is  not  expected  to 
have  a  significant  impact  on  small  non- 
profit entities,  EPA  certifies  that  no 
Regulatory  Flexibility  Analysis  is 
necessary. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  control  number  2030- 


0020  for  activities  involving  the  grant 
application  process,  and  2050-0083  for 
activities  specifically  related  to  the  rule. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  this  burden  the 
Chief,  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW..  Washington, 
DC,  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC,  20503,  marked 
"Attention,  Desk  Officer  for  EPA." 

V.  Supporting  Information 

List  of  Subjects  in  40  CFR  Part  35 

Grant  programs — environmental 
protection,  Matching  funds,  Public 
involvement.  Reporting  and 
recordkeeping  requirements.  Hazardous 
wastes,  Superfund. 

Dated:  November  27, 1989. 
William  K.  Reilly, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Chapter  I,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  35— [AMENDED] 

Subpart  M— Grants  for  Technical 
Assistance 

1.  The  authority  citation  for  subpart  M 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9617(e);  sec.  9(g).  E.O. 
12580. 

2.  Section  35.4020  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

9  35.4020    Responsit>lllty  requirements. 

*        •        •        *        • 

(b)  Each  recipient  of  a  technical 
assistance  grant  must  be  incorporated 
as  a  non-profit  organization  for  the 
purpose  of  addressing  the  Superfund  site 
for  which  the  grant  is  provided  in  order 
to  receive  a  grant,  except  as  provided  in 
paragraph  (c)  of  this  section.  At  the  time 
of  award,  a  recipient  must  either  be 
incorporated  or  must  demonstrate  to 
EPA  that  the  group  has  filed  the 
necessary  documents  for  incorporation 


with  the  appropriate  State  agency.  No 
later  than  the  time  of  the  first  request  for 
reimbursement  for  costs  incurred,  a 
recipient  must  submit  proof  that  the 
group  has  been  incorporated  by  the 
State. 

(c)  Unless  a  consolidation  agreement 
makes  site-specific  incorporation 
necessary,  a  previously  incorporated 
group  that  includes  all  the  individuals 
and  groups  that  joined  in  applying  for 
the  technical  assistance  grant  shall  not 
be  required  to  incorporate  for  the 
specific  purpose  of  representing  affected 
individuals  at  the  site  provided  that  the 
group  can  demonstrate  that  it  has  a 
substantial  history  of  involvement  at  the 
site. 

3.  Section  35.4030  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§35.4030    Inellgibtc  appHcante. 

(a)  •  *  * 

(2)  Corporations  that  are  not 
incorporated  for  the  specific  purpose  of 
representing  affected  individuals  at  the 
site  except  as  provided  in  I  35.4020(c); 
*        <        *        *        • 

4.  Section  35.4055  is  amended  by 
revi8ing.paragraph8  (a)(1)  and  (a)(7)  to 
read  as  follows: 

S  35.4055    Ineligible  activltiee. 

(a)  *  •  * 

(1)  Litigation  or  underwriting  legal 
actions  such  as  paying  for  attorney  fees 
or  paying  for  the  time  of  the  technical 
advisor  to  assist  an  attorney  in 
preparing  a  legal  action  or  preparing  for 
and  serving  as  an  expert  witness  at  any 
legal  proceeding  regarding  or  affecting 
the  site; 
***** 

(7)  Reopening  final  Agency  decisions 
such  as  the  Records  of  Decision  or 
conducting  disputes  with  the  Agency  in 
accordance  with  its  dispute  resolution 
procedures  set  forth  at  40  CFR  Part  30. 
Subpart  L 

5.  Section  35.4085  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  removing  paragraph  (e)  to  read  as 
follows: 

§35.4085    Grant  Hmltatlons. 

***** 

(a)  The  recipient  must  contribute  20 
percent  of  the  total  costs  of  the  technical 
assistance  grant  project  except  as 
provided  in  S  35.40g5(b)  of  this 
regulation. 
***** 

6.  Section  35.4090  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 


II 
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§35.4090    Waivers. 

***** 

(b)  Waivers  of  the  matching  funds 
requirement  will  be  granted  only  when  it 
is  established  that  the  grant  recipient 
cannot  meet  the  matching  funds 
requirement.  The  Agency  may  waive  all 
or  part  of  the  recipient's  matching  funds 
requirement  only  after  a  finding  by  the 

Agency  that: 

***** 

(FR  Doc.  89-28143  Filed  11-30-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Offic*  of  the  Secretary 

49  CFR  Part  40 

[Docket  No.  45928;  Notice  Na  21 

RIN  2105-AB42 

Procedure*  for  Transportation 
Workplace  Drug  Testing  Programs 

AQENCr.  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

summary:  The  Department  of 

Transportation  is  adopting  a  final  rule 
concerning  testing  procedures 
applicable  to  drug  testing  programs  the 
Department  requires  in  six 
transportation  industries.  The  final  rule 
incorporates  modifications  in  response 
to  comments  on  the  Department's 
November  21, 1988,  interim  final  rule  on 
the  same  subject. 

EFFECTIVE  DATES:  This  rule  is  effective 
January  2, 1990.  except  that  S  40.31(d)  is 
effective  May  30, 1990  for  employers 
with  fewer  than  2000  covered 
employees.  Compliance  with  all  portions 
of  this  rule  is  authorized  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation.  400  7th  Street,  SW., 
Room  10424,  Washington,  DC  20590, 
(202-366-9306). 

SUPPLEMENTARY  INFORMATION:  On 
November  21. 1988  (53  FR  47002).  the 
Department  published  an  interim  final 
rule  establishing  drug  testing  procedures 
applicable  to  drug  testing  for 
transportation  employees  under  six 
Department  of  Transportation 
regulations.  These  six  regulations  were 
published  on  that  same  date  by  the 
Federal  Aviation  Administration, 
Federal  Highway  Administration. 
Federal  Railroad  Administration,  United 
States  Coast  Guard,  Urban  Mass 
Transportation  Administration,  and 
Research  and  Special  Programs 
Administration.  The  interim  final  rule 
(49  CFR  part  40)  followed  closely  the 
Department  of  Health  and  Human 
Services  (DHHS)  regulation  entitled 
"Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs." 

The  "DHHS  Guidelines,"  as  this 
document  is  known,  were  published  in 
the  Federal  Register  on  April  11. 1968  (53 
FR  11970).  They  were  based  on  a  notice 
of  proposed  rulemaking  (NPRM) 
published  August  14, 1987.  by  DHHS. 
and  on  comments  to  that  NPRM.  The 
DHHS  Guidelines  include  procedures  for 
collecting  urine  samples  for  drug  testing, 
procedures  for  transmitting  the  samples 


to  testing  laboratories,  testing 
procedures,  procedures  for  evaluating 
test  results,  quality  control  measures 
applicable  to  the  laboratories, 
recordkeeping  and  reporting 
requirements,  and  standards  and 
procedures  for  DHHS  certification  of 
drug  testing  laboratories.  The  intent  of 
the  Guidelines  is  to  safeguard  the 
acciiracy  and  integrity  of  test  results 
and  the  privacy  of  individuals  who  are 
tested.  The  interim  final  rule  modified 
some  provisions  of  the  DHHS 
Guidelines  in  order  to  adapt  the 
Guidelines  to  the  circumstances  of 
transportation  industries. 

DHHS  has  informed  DOT  that, 
beginning  with  a  November  29- 
December  1, 1989.  conference,  it  is 
engaging  in  a  consensus  process 
concerning  its  testing  guidelines  and 
laboratory  certification  procedures.  This 
effort  will  include  consideration  of  many 
of  the  issues  raised  in  this  rulemaking. 
DOT  will  participate  in  this  process. 
Should  revisions  in  the  DHHS 
Guidelines  result  from  this  process,  DOT 
could  initiate  rulemaking  to  make  this 
Part  consistent  with  those  changes.  This 
does  not  mean  that  we  have  plans  to 
change  these  rules  but,  rather,  that  they 
are  not  static,  and  that  we  intend  to 
keep  up  with  the  state  of  the  art  In 
testing  procedures. 

The  Department  received  over  80 
comments  on  the  interim  final  rule  itself. 
In  addition,  the  Department  has 
incorporated  into  the  docket  for  the 
interim  final  rule  and  reviewed 
comments  on  the  NPRMs  for  the  six 
operating  administration  drug  testing 
rules  that  pertain  to  the  DHHS 
Guidelines  and  testing  procedure  issues. 
This  final  rule  and  preamble  respond  to 
all  these  comments. 

Response  to  Comments 

I.  Testing  for  Additional  Drugs 

The  interim  final  rule  requires 
employers  to  test  for  five  drugs: 
marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine  (PGP). 
Generally  speaking,  if  employers  wish  to 
test  for  drugs  other  than  these  five,  the 
interim  final  rule  requires  them  to  take  a 
second,  separate  sample  for  this 
purpose.  Tlie  "DOT  sample"  may  not  be 
used  for  this  or  other  purposes. 

A  number  of  comments  objected  to 
this  provision,  noting  that  other 
substances  (e.g..  barbiturates, 
benzodiazepines,  alcohol)  are  abused 
and  can  cause  safety  problems.  Some 
comments  said  that  employers  were 
already  testing  for  these  additional 
substances  (often  stating  that  they 
tested  for  nine  or  ten  drugs  currently), 
and  that  the  rule  would  either  make 


them  scale  back  existing  programs  or 
increase  their  testing  costs.  Under  the 
approach  that  most  of  these  comments 
appeared  to  favor,  an  employer,  where 
its  authority  to  do  so  was  not  otherwise 
constrained  (e.g..  by  state  law  or  union 
contract),  could  ask  the  laboratory  to 
test  the  "DOT  sample"  for  any 
additional  substances  the  employer 
chose. 

When  the  Federal  government 
requires  an  employer  to  conduct  drug 
tests,  it  seems  clear  from  court  decisions 
that  the  fourth  amendment  applies  to  the 
testing  that  the  employer  conducts  in 
response  to  the  Federal  requirement. 
Fourth  amendment  considerations 
would  arguably  apply  to  any  testing 
resulting  from  a  lu-ine  sample  collection 
required  by  the  Federal  government, 
including  discretionary  employer  testing 
piggybacked  onto  the  DOT-mandated 
collection.  The  employers'  discretionary 
testing  would  also  probably  be  reviewed 
by  the  courts  as  part  of  the  courts' 
consideration  of  the  overall  validity  of 
DOT  drug  testing  rules. 

In  determining  whether  a  testing 
requirement  passes  fourth  amendment 
muster,  courts  typically  have  tried  to 
balance  governmental  interests 
imderlying  the  testing  requirement  and 
the  privacy  interests  of  employees.  One 
of  the  factors  examined  by  the  courts  in 
determining  the  strength  of  the 
governmental  interest  is  the  safety 
necessity  of  testing.  Another  factor 
examined  is  the  extent  to  which  testing 
procedures  protect  the  privacy  interest 
of  employees,  thereby  limiting  the 
intrusion  on  rights  protected  by  the 
fourth  amendment. 

Courts  have  upheld  Federally- 
mandated  drug  testing  for  the  five  drugs 
under  the  DHHS  Guidelines  (see  for 
instance  Skinner  v.  Railway  Labor 
Executives  Association  Skinner,  109 
S.Ct.  1402  (1989)).  Testing  for  additional 
drugs  increases  the  privacy  intrusion  of 
testing.  Therefore,  a  change  in  this 
respect  may  make  court  approval  of 
DOT-required  testing  more  difficult. 

DHHS-approved  testing  protocols  and 
positive  thresholds  for  diiuigs  beyond  the 
five  for  which  testing  is  now  required  do 
not  exist.  DHHS  certification  of 
laboratories  does  not  extend  to  testing 
of  any  of  the  additional  drugs. 
Consequently,  the  uniform  standards 
crucial  to  the  accuracy  and  integrity  of 
the  testing  process,  which  courts  have 
relied  upon  in  upholding  Federally- 
required  drug  testing,  are  not  now  in 
place  for  the  additional  drugs.  This 
absence  of  uniform  standards  could  also 
make  defense  of  the  DOT  regulations  in 
court  more  difficult. 
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There  are  also  unresolved  practical 
problems  that  could  result  from  DOT 
permitting  employers  to  use  the  "DOT 
sample"  to  test  for  additional  drugs. 
Many  of  the  additional  substances 
commenters  expressed  a  desire  to  test 
for  are  widely  available  as  prescription 
drugs  (e.g.,  barbiturates).  The  Medical 
Review  Officer's  task  in  determining 
whether  the  drug  use  indicated  by  the 
test  is  legitimate  (and  hence  not  a 
verified  positive)  is  likely  to  be 
significantly  more  difficult  in  dealing 
with  legal  prescription  drugs.  The  use  of 
DOT-mandated  tests  to  discover  the 
presence  of  a  variety  of  legal 
prescription  drugs,  and  therefore  to 
permit  employer  inferences  about 
otherwise  confidential  medical 
conditions,  could  not  easily  be 
prevented. 

For  these  reasons,  the  Department 
believes  that  it  is  inadvisable,  at  this 
time,  to  grant  employers  the  discretion 
to  test  the  "DOT  sample"  for  additional 
drugs.  As  under  the  interim  final  rule, 
employers  wishing  to  test  for  substances 
other  than  the  five  drugs  for  which 
testing  is  mandatory  must  do  so  using  a 
second,  separate  sample.  This  means,  in 
practice,  that  the  employer  would  have 
to  direct  an  employee  to  go  to  the 
collection  site,  do  the  DOT  collection 
(including  providing  the  sample  and 
completing  the  paperwork),  and  then 
(either  at  that  time  or  a  subsequent  time) 
return  to  the  collection  site  and  provide 
the  "employer  sample."  In  no  case, 
under  DOT  regulations,  would  it  be 
proper  for  the  employer  to  direct  the 
employee  to  fill  one  container  and  then 
pour  off  the  urine  into  separate  "DOT* 
and  "employer"  collections.  Nor  would 
it  be  appropriate  for  the  employer  to 
retain  any  "surplus"  urine  in  excess  of 
the  60  ml  "DOT  sample"  to  be  used  for 
the  employer's  purposes.  These 
approaches  would  use  the  DOT- 
mandated  collection  to  acquire  urine  to 
be  used  to  test  for  additional  drugs  or 
for  other  purposes,  and  would  raise  the 
whole  set  of  concerns  that  lie  behind  the 
Department's  decision  on  the  additional 
dnigs  issue. 

At  the  same  time,  the  Department  is 
well  aware  of  the  costs  and 
administrative  burdens  implicit  in  the 
"second,  separate  sample"  approach. 
The  concerns  of  employers  who  wish  to 
test  employees  for  other  drugs  which 
may  impair  safety  are  legitimate. 
Consequently,  the  Department  will 
consider  additional  rulemaking  to  deal 
with  all  aspects  of  this  problem.  Such  a 
rulemaking  would  be  intended  to 
explore  means  of  responding  to 
employers'  concerns  that  would  avoid  or 
mitigate  the  problems  we  see  with 


permitting  employers  to  test  for 
additional  drugs,  including  the 
identification  of  appropriate  additional 
drugs  for  which  testing  is  warranted  and 
the  establishment  of  appropriate  testing 
protocols  for  those  dnigs.  "The 
Department  will  also  continue  its 
contacts  with  DHHS  and  the 
Department  of  Justice  in  an  attempt  to 
determine  if  a  resolution  of  this  problem 
can  be  reached  that  can  overcome 
current  practical  and  legal  obstacles. 

2.  Laboratory  Issues 

a.  Use  of  laboratories  not  certified  by 
DHHS.  Comments  suggested  that  the 
requirement  to  use  only  laboratories 
certified  by  DHHS  be  eliminated.  In  the 
alternative,  comments  suggested  that 
laboratories  certified  for  drug  testing  by 
the  College  of  American  Pathologists 
(CAP)  or  other  recognized  state  or 
private  certifying  agencies  could  also  be 
used,  at  least  in  some  circumstances 
(e.g..  screening  tests,  tests  at  remote 
sites),  if  not  across  the  board.  Comments 
cited  the  cost  of  the  DHHS  certification 
process  and  a  concern  about  the 
available  capacity  of  DHHS-certified 
labs  as  reasons  for  this  request,  as  well 
as  asserting  that  other  certification 
programs  (e.g.  that  operated  by  CAP) 
were  equivalent  to  the  DHHS  system.  In 
addition,  comments  mentioned 
satisfactory,  existing  relationships 
between  labs  and  employers,  which 
neither  wanted  to  sever.  Some 
comments  asked  for  a  transition 
mechanism  to  permit  labs  to  complete 
the  DHHS  certification  process  without 
having  to  sever  existing  relationships 
with  transportation  employers. 

The  Department  continues  to  believe 
that  the  DHHS  certification  mechanism 
is  the  best  guarantee  of  error-free  drug 
testing  available.  Its  requirements  are 
more  stringent,  and  its  inspection  and 
quality  control  measures  more  thorough, 
than  any  other  existing  certification 
mechanism.  This  not  to  say  that  other 
certification  systems,  such  as  that  of  the 
CAP,  are  necessarily  inadequate,  only 
that  in  a  program  dependent  for  its 
success  on  the  unerring  acciu-acy  of  lab 
work,  the  Department  is  justified  in 
insisting  on  the  highest  available 
standards.  These  standards  have  been 
recognized  in  court  cases  upholding 
Federal  drug  testing  programs.  To  the 
extent  in  the  future,  that  other 
certification  programs  are  recognized  as 
equivalent  by  DHHS,  to  whose  expertise 
the  Department  gives  substantial 
deference,  the  Department  can  consider 
at  that  time  permitting  laboratories 
certified  under  those  programs  to 
participate. 

At  present,  DHHS  has  certified  37 
laboratories,  which  DHHS  estimates  to 


have  an  annual  capacity  of  over  20 
million  tests.  DHHS  expects  to  certify  a 
number  of  additional  laboratories  by 
year's  end.  This  should  provide  capacity 
well  in  excess  of  that  needed  for  all 
testing  required  under  DOT  rules  (which 
by  1991.  is  projected  to  result  in  3-6 
million  tests  per  year). 

We  recognize  that  some  laboratories 
that  currently  conduct  drug  testing  for 
transportation  companies  may  choose 
not  to  seek  DHHS  certification,  for 
reasons  including  costs.  Such 
laboratories  could  lose  some  existing 
business.  However,  the  Department 
believes  that  this  situation  does  not 
warrant  eliminating  the  requirement  for 
DHHS  certification,  which  would  have 
serious  adverse  consequences  for  the 
Department's  entire  drug  testing  effort. 

b.  On-site  testing.  Some  employers, 
particuleu-ly  in  the  maritime  industry, 
asked  that  the  rules  allow  on-site 
testing.  That  is.  rather  than  sending  the 
initial  screen  test  to  a  DHHS-approved 
lab  for  analysis,  the  employer  would  use 
a  screen  test,  the  result  of  which  could 
be  read  at  the  collections  site.  If  the 
screen  test  were  negative,  the  individual 
would  start  or  continue  to  work.  If  it 
were  positive,  the  individual  would  be 
kept  fi-om  working  in  a  safety-sensitive 
position  until  and  unless  a  laboratory  or 
MRO  declared  the  test  negative.  (Some 
employers  said  they  would  continue  to 
pay  an  employee  in  the  interim.)  The 
advantages  claimed  for  this  approach 
are  that  it  allows  a  quick  turnaround  of 
results,  is  helpful  in  avoiding  disruptions 
in  operations,  and  that  it  reduces  the 
likelihood  of  drug  users  actually 
performing  safety-sensitive  functions. 

In  the  Department's  view,  these 
claimed  advantages  are  outweighed  by 
the  problems  involved  with  on-site 
testing.  With  on-site  testing,  particulariy 
if  testing  technicians  have  not  been 
extensively  trained,  error  rates  are 
likely  to  be  considerably  higher  than  for 
tests  conducted  in  DHHS-approved 
laboratories.  These  error  rates  include 
substantially  more  false  negatives  as 
well  as  more  false  positives,  meaning 
that  on-site  testing  could  result  in 
inadvertently  allowing  drug  users  to 
work  in  safety-sensitive  jobs  (since 
negatives  would  not  be  sent  for 
confirmation  tests).  The  protection  for 
employees  afforded  by  use  of  a  DHHS- 
certified  lab  (indeed,  any  lab  at  all)  is 
wholly  absent  at  the  screening  test  level. 
Nor  have  the  comments'  assertions 
persuaded  the  Department  that 
unreasonable  costs  or  delays  will  result 
from  using  DHHS-certified  laboratories 
for  testing. 

With  on-site  testing,  an  employee  or 
applicant  may  be  deprived  of  an 
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opportunity  to  work  and  may  be 
stigmatized  as  a  drug  user  based  on  a 
less  accurate  type  of  test  with  fewer 
protections.  For  an  employer  to  promise 
back  pay,  or  continuing  pay,  to  an 
employee  while  a  confirmation  is 
pending  is  well  and  good,  but  it  is  not  a 
complete  answer.  It  does  not  deal  with 
the  very  real  career  impact  of  even  a 
temporary  identification  of  someone  as 
a  drug  user  and  (especially  in  the  quick 
turnaround  situations  emphasized  by 
maritime  commenters]  does  not  address 
the  lost  job  opportunities  of  applictmts. 

The  Department  must  balance  the 
sometimes  competing,  legitimate 
interests  of  both  the  employers  and  the 
employees  its  rules  affect.  By  allowing 
on-site  testing,  we  would  shift  the 
balance  too  far  away  from  the 
employees'  concerns.  Like  other  testing 
procedure  issues,  on-site  testing  is  likely 
to  be  discussed  in  the  DHHS  consensus 
process. 

c.  Other  comments.  One  comment 
suggested  that  DOT  or  the  labs 
themselves  should  notify  their  DOT- 
regulated  clients  if  DHHS  suspends  or 
terminates  their  certification.  We 
believe  that  it  is  not  necessary  to  make 
this  suggestion  a  regulatory  requirement. 
However,  in  the  event  that  a  laboratory 
does  lose  its  certification,  we  believe 
that  the  laboratory  should  notify  its 
clients  of  the  fact.  Should  laboratories 
fail  to  do  so,  the  Department  can 
consider,  at  a  future  time,  adding  a 
regulatory  provision  to  this  effect 

Comments  suggested  that  all 
employers  should  be  required  to  conduct 
laboratory  inspections,  either  directly  or 
through  a  neutral  third  party.  We 
believe  that  adding  such  a  requirement 
is  unnecessary,  in  light  of  the  extensive 
DHHS  certification  process.  It  would 
also  be  unduly  burdensome,  not  only  to 
employers  (especially  to  small 
employers)  but  also  to  laboratories, 
whose  operations  could  be  disrupted  by 
"inspectors"  representing  hundreds  of 
employers  walking  through  their 
facilities. 

One  comment  suggested  two  levels  of 
certification;  one  for  performing 
screening  tests  and  the  other  for 
performing  confirmation  tests.  This 
comment  dovetails  with  comments 
suggesting  that  a  local  laboratory  should 
be  allowed  to  perform  the  screening  test 
and  then  send  positive  screens  to  a 
DHHS-approved  lab  for  certification.  On 
the  other  hand,  another  comment 
suggested  that  no  subcontracting  be 
allowed.  In  the  Department's  view,  the 
existing  provision  (all  testing  of  a 
particular  specimen  must  be  done  within 
a  single  DHHS-approved  lab.  but  one 
DHHS-lab  can  subcontract  a  portion  of 
an  employer's  testing  contract  to 


another  DHHS-certified  facility)  remains 
a  good  middle  ground  among  these 
positions.  The  existing  rule  maintains 
laboratory  quality  and  accuracy  by 
insisting  on  full  DHHS  certification,  and 
avoids  chain  of  custody  complications 
by  requiring  all  work  on  a  specimen  to 
take  place  within  one  lab  facility.  At  the 
same  time,  it  permits  some  flexibility  for 
employers  who  may  wish  a  "master 
contract"  with  one  lab  but  who  find  it 
convenient  to  have  samples  processed 
in  various  parts  of  the  country. 

One  comment  suggested  authorizing 
union  participation  in  laboratory 
inspections.  "The  Department  believes 
that  union  participation  in  the  inspection 
process  is  best  left  to  the  collective 
bargaining  process.  Where  labor  and 
management  agree  to  include 
representatives  of  both  in  an  inspection, 
nothing  in  the  regulation  would  stand  in 
the  way. 

3.  Blind  Testing 

The  interim  final  rule  required  blind 
testing  at  the  levels  specified  in  the 
DHHS  guidelines  (a  number  equivalent 
to  50  percent  of  tests  submitted  in  the 
first  90  days,  up  to  500;  ten  percent  of 
samples  in  each  succeeding  quarter,  up 
to  250)  for  all  employers  who  would 
submit  1000  samples  or  more  a  year. 
Employers  who  would  submit  fewer 
than  1000  samples  per  year  would  not 
have  to  submit  blind  samples,  if  they 
used  a  laboratory  to  whidi  someone 
else  (e.g.,  a  Federal  agency,  another 
DOT-regulated  employer)  submitted 
blind  samples. 

A  substantial  number  of  comments, 
citing  what  they  viewed  as  the  trouble 
and  high  expense  of  submitting  blind 
samples,  said  that  employers  should 
never  have  to  submit  these  samples.  It 
was  sufficient,  in  this  view,  to  rely  on 
the  DHHS  certification  process.  Other 
commenters  suggested  reducing  the 
number  of  blind  samples  eulnnitted. 
either  by  using  a  lower  percentage  (e.g., 
between  one  and  five  percent)  or  a 
small  absolute  number  of  specimens 
(e.g.,  between  two  and  eight  per 
quarter).  Still  other  comments,  to  the 
contrary,  suggested  that  all  employers 
should  submit  blind  samples,  lest 
laboratories  treat  samples  from  ■ 
particular  employer  with  less  care 
because  that  employer  is  known  not  to 
submit  blind  samples. 

The  Department  believes  that  blind 
sampling  is  an  important  quality  control 
measure.  Blind  testing  does  not 
duplicate  DHHS  certification  measures; 
it  is  over  and  above  those  measures.  In 
addition  to  its  function  as  a  quality 
control  technique  to  make  sure  that  labs 
stay  sharp,  it  tests  the  entire  collection 
process.  Consequently,  while  the 


Department  is  aware  of  the  cost 
implications  of  blind  testing,  we  do  not 
believe  that  it  would  be  a  good  idea  to 
eliminate  the  requirement  that 
employers  submit  blind  samples.  (It 
should  be  noted  that  blind  sample  costs 
appear  to  be  getting  lower,  with  a 
number  of  suppliers  having  informed 
DHHS  that  they  plan  to  provide  samples 
for  between  $10  and  $20  each.) 

However,  after  consulting  with  DHHS, 
we  believe  that  the  quality  control 
objectives  of  blind  testing  can  be 
achieved  with  fewer  blind  samples. 
Moreover,  we  believe  that  the 
administration  of  blind  sampling  can  be 
simplified  by  dropping  the  two-tier  (first 
vs.  subsequent  quarters)  approach  of  the 
interim  final  rule  and  by  expressing  the 
blind  sampling  rate  as  three  blind 
samples  per  100  employee  specimens, 
rather  than  as  a  percentage.  This  means 
that,  over  whatever  period  of  time  it 
takes  for  an  employer  to  submit  100 
employee  specimens  (whether  a  week  or 
a  number  of  years),  the  employer  would 
submit  three  blind  samples. 

An  employer  would  not  have  to 
submit  more  than  100  blind  samples  in 
any  calendar  quarter.  This  is  a  high 
maximum;  an  employer  would  have  to 
be  submitting  over  3300  employee 
specimens  in  a  quarter  to  reach  this 
level.  A  DOT  agency  could  raise  the 
maximum  in  a  case  when  a  party  (e.g..  a 
very  large  consortium  having  several 
major  employers  as  members)  would 
submit  an  unusually  large  number  of 
specimens.  This  authority  would  be  used 
only  rarely,  in  all  likelihood. 

With  respect  to  smaller  employers,  the 
Department  remains  reluctant  to  impose 
additional  financial  burdens. 
Nevertheless,  we  beUeve  that  there  is 
merit  in  the  contention  that  the 
knowledge  that  even  small  employers 
will  submit  some  blind  samples  is  an 
important  quality  control  measure  that 
will  deter  potential  carelessness  on  the 
part  of  laboratories  and  help  employers 
discover  problems  in  the  processing  of 
samples.  ConsequenUy.  the  Department 
will  require  all  employers  to  submit 
blind  samples  at  the  three  per  100 
specimen  rate.  In  submitting  blind 
samples,  smaller  employers  (those  with 
fewer  than  2000  covered  employees) 
could  submit  all  blanks  or  submit  two 
separately  labeled  portions  of  a 
specimen  from  the  same  non-covered 
employee  to  make  sure  that  the  analyses 
were  the  same.  These  approaches  would 
allow  smaller  employers  to  minimize 
costs.  In  addition,  since  employers  with 
fewer  than  2000  employees  who  are 
scheduled  to  begin  testing  in  December 
1989  or  early  1990  will  have  had  short 
notice  of  having  to  do  blind  testing, 


these  blind  testing  requirements  will  not 
go  into  effect  for  them  until  180  days 
from  the  date  this  rule  is  published.  This 
"grace  period"  will  allow  these 
employers  time  to  make  arrangements 
for  blind  testing. 

When  a  consortium  submits  blind 
samples,  it  does  so  collectively  on 
behalf  of  all  its  members.  The  individual 
members  would  not  need  to  submit  any 
blind  samples  independently.  The 
consortium  would  submit  three  blind 
samples  for  every  100  samples  it 
submitted  on  the  collective  behalf  of  its 
members. 

4.  Positive  Levels 

Several  comments  requested  that  the 
regulation  provide  more  stringent 
positive  levels  for  one  or  more  drugs. 
Marijuana  was  the  drug  most  often 
mentioned  in  this  connection.  There 
were  a  number  of  suggestions  for  a 
screen  positive  level  of  20  nanograms 
per  milliliter  (ng/ml),  with  a 
confirmation  level  of  10  ng/ml.  (The 
interim  final  rule  called  for  100  and  15 
ng/ml  for  screen  and  confirmation 
levels,  respectively).  Other  suggestions 
included  lowering  the  amphetamines 
screen  and  confirmation  levels  from 
1000  and  500  ng/ml,  respectively,  to  500 
and  300  ng/ml.  One  comment  suggested 
a  150  ng/ml  screen  level  for  cocaine  (the 
interim  final  rule  established  300  ng/ml 
for  this  purpose).  The  argument, 
essentially,  is  that  by  tightening  cutoff 
levels,  especially  at  the  screen  test  level, 
more  persons  using  drugs  would  be 
caught. 

As  the  comments  indicate,  there  are  a 
variety  of  preferences  on  the  subject  of 
positive  levels.  After  consulting  with 
DHHS,  we  believe  that  the  existing 
positive  levels  best  achieve  a 
reasonable  balance  between  the 
objectives  of  treating  as  positive 
significant  amounts  of  drug  metabohtes 
in  an  employee's  system  while  treating 
as  negatives  smaller  quantities  of 
metabolites  that  could  result  from  such 
sources  as  passive  inhalation,  cross- 
reactivity,  or  ingestion  of  food  products. 
Tightening  positive  thresholds, 
especially  at  the  screen  test  stage, 
would  probably  increase  program  costs, 
as  there  would  probably  be  a  hi^er 
number  of  initial  tests  requiring 
confirmation  (and  a  lower  percentage  of 
screen  positives  that  confirmed 
positive).  DHHS  is  likely  to  consider  this 
issue  in  its  consensus  process  on 
guideline  issues,  and  the  Department 
can  revisit  the  issue  following  this 
DHHS  consideration. 

5.  Observed  Tests 

This  issue  pertains  to  the 
circumstances,  if  any,  under  which 


direct  observation  of  an  employee 
providing  a  urine  sample  is  permitted  or 
required.  Since  direct  observation 
makes  the  collection  process  more 
intrusive,  the  interim  final  rule  Umited 
direct  observation  to  four  circumstances 
in  which  there  is  reason  to  beUeve  that  a 
particular  employee  may  tamper  with 
the  specimen. 

Some  comments  requested  that  this 
limitation  be  relaxed  or  eliminated, 
allowing  greater  discretion  for  observed 
collections.  The  Department  did  not 
adopt  this  suggestion,  in  the  view  that 
existing  safeguards  in  part  40  are 
adequate  to  prevent  tamperir^  and  that 
direct  observation,  because  of  its 
increased  intrusiveness.  should  be 
strictiy  Umited.  Limitations  on  direct 
observation  are  one  factor  in  the 
balance  between  privacy  and  safety 
necessity  considered  by  the  courts. 

Other  comments  opposed  all  direct 
observation.  The  Department  did  not 
adopt  this  comment  either,  believing 
that  where,  for  example,  there  is  strong 
evidence  of  tampering,  direct 
observation  is  needed  to  ensure  the 
integrity  of  the  collection  process.  Some 
comments  specifically  opposed  direct 
observation  as  part  of  follow-up  (i.e., 
post-positive)  testing,  while  other 
commenters  favored  this  practice.  The 
Department  believes  that  direct 
observation  may  be  a  useful  tool  in 
follow-up  testing.  For  example,  some 
kinds  of  drug  use  (e.g..  cocaine 
addiction)  may  be  very  difficult  to  treat; 
substance  abuse  experts  suggest  that 
many  people  undergoing  rehabilitation 
suffer  relapses  of  cocaine  use.  An 
individual  who  has  returned  to  work 
after  rehabilitation  but  has  suffered  such 
a  relapse  may  have  a  greater  incentive 
to  attempt  to  beat  a  follow-up  test, 
because  the  employer  may  not  provide  a 
second  opportunity  for  rehabilitation.  If 
the  employer  or  EAP  counselor  believes 
that  this  may  be  the  case,  the 
opportunity  for  direct  observation 
should  exist. 

In  this  connection,  it  should  be 
pointed  out  that,  under  the  regulation, 
direct  observation  is  mandatory  only 
when  the  collection  site  person  observes 
behavior  clearly  indicating  an  attempt  to 
tamper  or  when  the  specimen 
temperature  is  outside  the  normal 
temperature  range  and  an  oral  body 
temperature  reading  is  refused  or  is 
inconsistent  with  the  specimen 
temperature.  In  follow-up  testing  and 
when  the  specific  gravity  and  createnine 
content  of  a  previous  sample  are  below 
the  regulatory  standards,  the  employer 
has  discretion  to  require  direct 
observation. 

Other  comments  suggested  that  the 
MRO  should  determine  when  a 


collection  should  be  directly  observed. 
While,  in  some  situations,  the  MRO  may 
be  involved  in  this  determination  (and  a 
company  may  use  an  MRO  for  this 
purpose),  the  Department  does  not  think 
it  would  be  a  good  idea  to  mandate  this 
involvement  For  example,  MROs  often 
may  not  be  located  near  the  testing  site, 
making  their  mandatory  involvement 
impractical. 

Some  comments  opposed,  and  others 
favored,  the  current  requirement  that  a 
higher-level  supervisor  of  the  collection 
site  person,  or  a  designated  employer 
representative,  concur  with  a  decision  of 
the  collection  site  person  to  require 
direct  observation.  The  Department 
believes  that  this  requirement  of  the 
current  rule  is  sound,  as  a  check  on  the 
decision  of  a  staff  person  to  require  an 
intrusion  on  privacy,  and  should  be 
retained. 

One  comment  suggested  that  a 
directly  observed  collection  could  be 
made  if  either  creatinine  levels  or 
specific  gravity  on  previous  test  (rather 
than  both,  as  under  the  current  rule) 
were  below  the  regulatory  standard.  In 
the  Department's  view,  it  is  preferable 
to  retain  the  current  provision.  Given  the 
additional  privacy  intrusion  involved  in 
a  directly  observed  collection,  it  is 
preferable  to  have  two,  rather  than  one. 
indicators  of  possible  dilution  of  a 
sample  before  proceeding  to  an 
observed  collection. 

6.  Testing  Procedure  Issues 

a.  Collection  site  person  issues.  Some 
commenters  requested  that  the 
Department  establish  training 
procedures  or  standards,  or  establish 
testing  requirements,  for  collection  site 
personnel.  The  Department  does  not 
believe  such  requirements  are 
necessary.  The  interim  final  rule 
provides  that,  if  not  a  licensed  medical 
professional  or  technician,  a  collection 
site  person  must  be  trained  for  his  or  her 
function.  This  training  is  intended  to  be 
training  to  proficiency  (i.e.,  the  person 
must  be  trained  sufficiently  to  ensure 
that  he  or  she  will  perform  the  functions 
of  the  job  competentiy).  We  would  also 
point  out  the  existing  requirement  for 
the  provision  of  instructions  to 
collection  site  personnel. 

The  Department  does  not  believe  that 
it  would  be  productive  to  require  all 
collection  site  persons  to  conform  to  a 
single  training  curriculum  developed  by 
the  Department.  If  there  is  sufficient 
interest  (expressed,  for  example,  at 
forthcoming  DOT  drug  conferences  or  in 
correspondence  to  the  Department),  the 
Department  could  consider  coopers  ting 
in  the  development  of  a  model  training 
module.  More  extensive  requirements. 
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such  as  testing  or  certification,  are  likely 
to  be  unduly  costly.  Such  requirements 
could  also  interfere  with  reasonable 
cause  or  post-accident  tests,  which 
sometimes  must  be  conducted  at 
medical  facilities  that  are  not  regular 
collection  sites. 

One  comment  suggested  that 
supervisors  of  employees  should  not  be 
permitted  to  collect  specimens  from  the 
employees.  The  concern  of  the 
commenler  appeared  to  be  that  a 
supervisor  might  have  the  appearance  of 
a  conflict  of  interest  in  collecting  a 
specimen  from  an  employee  the 
supervisor  did  not  like.  The  Department 
agrees  that  it  would  be  preferable,  as  a 
general  matter,  for  supervisors  not  to 
collect  specimens  from  their  own 
subordinates.  Consequently,  we  have 
altered  the  rule  to  provide  that  the  direct 
supervisor  of  a  covered  employee  may 
not  act  as  the  collection  site  person  for 
that  employee,  except  where  this  is 
impracticable  (e.g.,  on  a  ship  at  sea, 
where  the  only  person  or  persons 
available  and  qualified  to  do  collections 
have  a  supervisory  relationship  with  the 
employees).  If  individual  DOT  agency 
rules  impose  more  stringent  provisions, 
the  more  stringent  requirements  apply. 

One  comment  asked  that  the 
employer's  own  personnel  be  permitted 
to  conduct  collections.  The  current  rule 
permits  this  practice.  With  the  exception 
stated  above  concerning  direct 
supervisors,  the  Department  will  permit 
this  practice  to  continue.  It  was  also 
suggested  that  collection  site  personnel 
can  be  licensed  by  any  state  or 
jurisdiction.  Again,  this  is  already  the 
case  (and  for  MROs  as  well  as  medical 
professionals  or  technicians  who  collect 
specimens]. 

A  number  of  comments  suggested  that 
the  collection  site  person  should  be  able 
to  be  of  the  opposite  gender  from  the 
employee,  when  a  same-sex  person  is 
not  available.  Under  the  current  rule,  a 
collection  site  person  must  be  of  the 
same  gender  as  the  employee  in  only 
two  circumstances.  One  is  that  the 
individual  who  watches  an  employee 
provide  a  directly  observed  sample  must 
be  of  the  same  gender  as  the  employee. 
It  should  be  pointed  out  that  only  the 
observer  (who  does  not  need  special 
training)  must  be  of  the  same  gender  as 
the  employee.  An  opposite  gender 
collection  site  person  could  still  perform 
other  collection  functions,  as  long  as  a 
same-gender  observer  were  used. 
The  second  case  involves  and 
individual  who  "monitors"  a  collection. 
Such  an  individual,  if  he  or  she  is  not  a 
medical  professional  or  technician,  must 
be  of  the  same  gender  as  the  donor.  A 
collection  site  person  "monitors"  a 
collection,  for  this  purpose,  only  if  he  or 


she  is  in  close  proximity  to  the  employee 
as  the  employee  provides  the  sample, 
such  that  the  collection  site  person  can 
hear  the  employee's  actions.  For 
example,  if  the  collection  takes  place  in 
a  public  rest  room,  in  which  the 
employee  goes  into  a  partially 
partitioned  stall  to  provide  the  sample, 
while  the  collection  site  person  remains 
in  the  common  area  of  the  rest  room,  the 
collection  site  person  would  be 
"monitoring"  the  collection.  On  the  other 
hand,  if  the  collection  takes  place  in  a 
facility  (like  many  medical  facilities)  in 
which  the  employee  goes  into  a  separate 
room,  with  a  fully  closable  door,  to 
donate  the  sample,  while  the  collection 
site  person  remains  outside, 
"monitoring"  would  not  take  place.  In 
the  former  case,  the  person  monitoring 
the  collection  would  have  to  be  either  a 
medical  professional  or  technician  (of 
either  gender)  or  someone  without 
medical  training  who  is  of  the  same 
gender  as  the  employee. 

The  Department  believes  that  these 
requirements  are  important  to  safeguard 
employees'  privacy.  While  we 
understand  that  there  may  be  occasional 
situations  in  which  the  requirements 
make  it  difficult  or  more  costly  to 
conduct  collections,  we  believe  that,  on 
balance,  the  privacy  interests  of 
employees  justify  these  costs. 

Another  comment  suggested  that  the 
collection  site  person  should  not  be 
permitted  to  leave  the  collection  site 
before  the  specimen  is  sealed  and 
labeled.  This  requirement  is  already  part 
of  the  regulation  and  will  be  retained.  It 
was  also  suggested  that,  to  increase 
efficiency,  a  collection  site  person  could 
work  with  more  than  one  donor  at  a 
time,  with  appropriate  safeguards.  The 
current  rule  Umits  the  collection  site 
person  to  working  on  one  specimen  at  a 
time  "in  order  to  promote  security  of  the 
specimens,  avoid  distraction  of  the 
collection  site  person  and  ensure  against 
any  confusion  in  the  identity  of 
specimens"  (49  CFR  40.25(d)).  These 
reasons  remain  valid,  and  the 
Department  is  retaining  this 
requirement.  This  provision  does  not 
preclude  more  than  one  collection  site 
person  from  working  in  a  particular 
collection  site,  however,  as  long  as  each 
person  supervises  only  one  donor  at  a 
time. 

b.  Sample  Quantity.  Comments 
mentioned  the  "shy  bladder"  problem,  in 
which  an  individual,  for  physiological  or 
psychological  reasons,  is  unable  to 
produce  sufficient  urine  for  a  sample. 
The  Department  does  not  believe  it 
would  be  consistent  with  the  intent  of 
the  testing  program  to  excuse  from 
testing  persons  solely  on  the  basis  that 
they  claimed  to  have  this  problem  or 


who.  on  a  first  attempt,  were  unable  to 
produce  a  specimen.  In  its  internal 
program,  the  Department,  consistent 
with  the  DHHS  Guidelines,  tells  the 
individual  to  drink  additional  fluid  and 
wait  a  reasonable  time  before  trying 
again  to  produce  a  sample.  During  this 
time,  the  individual  remains  at  the 
collection  site  or  otherwise  under 
supervision.  If.  after  a  reasonable  time, 
the  individual  cannot  provide  the 
sample,  the  individual  is  scheduled  for  a 
subsequent  unannounced  test.  If  the 
result  is  the  same,  the  individual  would 
be  directed  to  see  a  physician,  whose 
evaluation  of  whether  there  was  a 
genuine  problem  or  a  refusal  to  take  a 
test  would  be  provided  to  the  employer. 
The  rule  adopts  a  similar  system,  with 
refinements  taking  into  account  the 
differences  among  different  types  of 
testing. 

Some  comments  also  suggested,  as  a 
general  matter,  that  a  sample  smaller 
than  60  ml  (e.g..  30  ml)  would  be 
adequate.  The  purpose  of  a  60  ml  sample 
is  to  allow  sufficient  urine  for  multiple 
GCMS  confirmation  tests  (if  the  screen 
test  is  positive  for  multiple  drugs)  and 
for  a  retest.  if  one  is  requested.  While  a 
smaller  quantity  may  be  sufficient  in 
many  cases,  the  60  ml  sample  size 
leaves  a  greater  margin  of  safety  for 
situations  in  which  multiple  aliquots  are 
needed.  (We  would  suggest,  however, 
that  if  a  sample  reaching  the  laboratory 
inadvertendy  is  a  small  amount  short  of 
the  80  ml,  the  test  need  not  necessarily 
be  cancelled.  The  test  should  be 
cancelled  only  if  the  amount  of  urine 
proved  insufficient  for  all  necessary 
analysis  (including  a  reserve  of  10  ml  for 
possible  retesting).) 

A  comment  also  suggested  that  female 
employees  be  excused  from  testing 
during  their  menstrual  periods.  The 
Department  does  not  believe  that  this  is 
essential,  either  for  the  integrity  of  the 
testing  process  or  the  comfort  of 
employees.  We  recommend  that  when 
an  employee  states  to  the  collection  site 
person  that  the  two  events  coincide,  the 
collection  site  person  should  note  the 
fact  on  the  chain  of  custody  form.  If  any 
substances  (e.g..  blood)  or  other 
chemical  changes  in  the  urine  made  a 
valid  test  impossible,  the  laboratory 
would  cancel  the  test. 

c.  Additional  protections  for 
employees — Some  comments  urged  a 
requirement  for  "split  samples."  That  is, 
the  employee  would  provide  a  sample 
which  would  be  divided  into  two 
containers.  The  two  containers  would  be 
separately  labeled.  One  would  be  sent 
to  the  laboratory  for  analysis  while  the 
other  would  be  stored  (either  at  the 
same  lab.  a  second  lab,  or  an  employer 
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storage  site).  If  the  first  sample  were 
positive,  the  second  sample  would  be 
tested.  If  the  second  result  were 
negative,  the  test  would  be  cancelled. 
The  comment  suggested  that  this  system 
would  provide  an  extra  measure  of 
protection  for  employees  against 
employer  or  laboratory  error. 

The  Department  does  not  beKeve  that 
split  samples  should  be  required  as  part 
of  this  regulation.  Given  the  stringent 
safeguards  embodied  in  these 
procedures  (e.g.,  concerning  collection, 
chain  of  custody,  DHHS-approved  labs, 
GCMS  confirmation  tests,  and  MRO 
verification),  the  likelihood  of  a  false 
positive  is  extremely  low.  (For  example, 
the  Department,  in  over  30,000  tests  run 
under  the  DHHS  Guidelines,  has  never 
had  a  false  positive.)  The  extra  costs 
and  administrative  burden  of  a  split 
sample  system  would  be  unlikely  to 
provide  significant  additional,  necessary 
protection  for  employees.  If  employers 
wish  to  use  a  "split  sample"  approach, 
however,  the  rule  permits  them  to  do  so. 
It  should  be  emphasized  that  doing  so  is 
completely  voluntary;  at  the  same  time, 
the  Department  sees  no  compelling 
reason  to  prohibit  the  practice. 

The  Department  is  adopting  another 
suggestion  to  increase  employee 
confidence  in  the  process.  This  comment 
is  to  require  the  employee  to  be 
provided  with  a  prepackaged  specimen 
bottle  (and  collection  container,  if 
applicable)  prior  to  providing  the 
sample.  We  recommend,  in  addition, 
that  the  collection  site  person  shall 
allow  the  employee  to  select  the 
specimen  bottle  and  collection  container 
he  or  she  will  use. 

The  Department  has  not  adopted  a 
suggestion  for  having  DOT-established 
quality  assurance  guidelines.  This 
matter  is  adequately  handled  by  the 
DHHS  certification  process  and  blind 
testing  requirements.  A  related 
suggestion,  to  allow  employees  who  test 
positive  access  to  all  laboratory  records, 
is  adequately  handled  by  the  existing 
rule  (see  9  40.37). 

Among  other  suggestions  the 
Department  is  not  adopting  are  to  have 
an  employee  representative  required  to 
be  present  with  the  tested  employee  at 
the  collection  site  (which  potentially 
would  cause  crowding,  delay,  and 
interference  with  the  process),  to  give 
employees  an  hour  after  coming  off  the 
job  before  taking  a  random  test  (which 
would  cause  unnecessary  delay  and 
expense),  to  prohibit  te«ti  dunne  rest 
periods  (which  would  needifssly 
complicate  the  timing  of  the  testing 
process  and  make  it  more  expensive), 
and  to  establish  a  separate  positive 
threshold  for  retests  of  positive 
specimens  (a  retest  is  simply  for  the 


presence  of  the  drug,  making  this  step 
unnecessary).  The  Department  agrees 
with  comments  suggesting  that  needed 
medical  treatment  should  not  be 
delayed  in  order  to  collect  a  specimen 
and  the  rule  so  provides. 

d.  Other  issues — A  comment 
suggested  requiring  a  permanent 
collection  site  logbook.  The  DHHS 
Guidelines  contain  this  requirement:  the 
DOT  procedures  deleted  the 
requirement  as  an  unnecessary 
administrative  burden  in  light  of  the 
chain  of  custody  form  called  for  in  the 
rule.  The  Department  continues  to 
believe  that  the  rule's  chair  of  custody 
form  system  is  adequate  (oae  of  the 
copies  of  the  form  is  retained  by  the 
collector)  for  records  purposes  and  that 
a  permanent  log  book  would  be 
duplicative. 

Another  suggestion  was  to  make  the 
collection  procedures  of  section  40.25 
voluntary  instead  of  mandatory.  The 
Department  did  not  adopt  this  comment, 
because  doing  so  could  result  in 
inconsistent  and  potentially  inadequate 
protections  for  the  integrity  and 
accuracy  of  the  collection  process. 

It  was  suggested,  with  reference  to 
S  40.25(f)(16),  that  it  was  unnecessary  to 
send  to  die  Lab  both  a  suspect  sample 
and  a  retest  sample.  Since  it  is  possible 
that  the  initial  specimen  could  be  valid, 
we  believe  that  it  makes  sense  to  send 
both. 

A  comment  objected  to  ever  using 
public  bathrooms,  contending  that  their 
security  could  not  be  assured.  When  a 
public  bathroom  is  used,  it  must  be 
posted  against  access  by  persons  not 
involved  in  the  drug  testing  process  and 
access  must  be  controlled  by  the 
collection  site  person.  These  existing 
safeguards  are  sufficient,  in  the 
Department's  view. 

It  was  also  suggested  that  collection 
site  persons  show  an  ID  to  the  employee 
upon  request  and  provide  a  receipt  for 
personal  belongings  surrendered  by  the 
employee.  We  believe  it  is  fair  that, 
since  the  employee  must  show  ID  to  the 
collection  site  person,  the  collection  site 
person  would  reciprocate  if  asked.  If 
surrendered  personal  belongings  do  not 
remain  in  the  same  room  with  the 
collection  site  person  and  the  employee, 
we  also  believe  it  is  reasonable  for  a 
receipt  to  be  provided.  The  rule  has 
been  amended  to  provide  for  both  these 
safeguards. 

It  was  suggested  that  an  employee  not 
have  to  wash  fais  or  her  hands  prior  to 
giving  the  sample.  Because  it  is  possible 
to  conceal  adulterants  under  a 
fingernail,  we  believe  this  practice 
should  continae.  We  agree  with  a 
comment  that  it  is  preferable  to  atore 
specimens  in  a  secured  area  (e.g..  a 


locked  refrigerator)  prior  to  shipment, 
and  we  recommend  this  practice,  but  we 
do  not  think  it  necessary  to  require  this 
practice  in  the  rule.  The  rule's 
safeguards  for  specimen  security  are 
sufficient,  in  our  view,  and  not  every 
location  where  samples  are  taken  may 
have  something  like  a  locked 
refrigerator  (e.g.,  remote  work  sites).  Nor 
do  we  believe  it  is  necessary  to  record 
the  specimen  temperature  in  every  case; 
recording  normal  temperature  results 
would  simply  be  additional  paperwork 
not  adding  to  the  integrity  of  the 
process. 

7.  Medical  Review  Officer  Issues 

a.  Who  performs  MRO  functions? — A 
number  of  comments  said,  in  effect,  that 
no  one  should  have  to  perform  MRO 
functions,  since  the  concept  of  an  MRO 
was  an  impediment  to  the  efficient 
fimctioning  of  a  drug  testing  program 
and  that  the  MRO  should  be  deleted 
from  the  rule.  The  Department  continues 
to  believe  that  having  an  MRO  is  crucial 
to  a  good  drug  testing  program.  The 
Department's  program  is  intended  to 
deter  and  detect  the  prohibited  use  of 
certain  types  of  drugs,  in  the  interest  of 
transportation  safety.  Many  substances 
(e.g.,  opiates,  cocaine)  have  legitimate 
medical  uses  as  well  as  prohibited  uses, 
Laboratory  machines,  however  accurate, 
cannot  make  this  distinctiorr,  they  fust 
measure  quantities  of  a  chemical  in 
urine.  A  trained,  medically 
knowledgeable  person — the  MRO — is 
essential  to  be  able  to  distinguish  licit 
from  prohibited  use  of  substances.  In  the 
absence  of  such  informed  medical 
judgment  we  believe  that  the  system 
would  be  less  likely  to  achieve  its 
objective  and  would  be  very  unfair.  Like 
a  sound  chain  of  custody,  GCMS- 
confirmed  tests,  and  DHHS-certified 
labs,  having  an  MRO  is  a  safeguard  that 
the  DOT  program  caimot  do  without 

Some  comments  suggested  that  a  staff 
member  of  a  testing  laboratory  should 
be  able  to  function  as  the  MRO.  Since 
laboratories  may  have  qualified 
physicians  on  their  staffs,  this  could  be 
both  a  convenience  for  the  many 
employers  who  do  not  have  staff 
physicians  of  their  own  and  a  useful 
marketing  tool  for  laboratories. 
However,  the  Department  is  concerned 
that  there  could  be  a  conflict  of  interest 
or  the  appearance  of  such  a  conflict 
between  a  doctor's  role  as  a  sUff 
member  of  a  laboratory  and  the  MROs 
responsibility  to  determine  whether  test 
results  are  scientifically  sufficient  To 
deal  larith  this  problem,  die  Department 
is  amending  the  regulation  to  provide 
that  if  a  laboratory  wanU  k»  provide 
MRO  services,  it  must  establish  a 
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separation  of  functions  to  guard  against 
the  possibility  of  a  conflict  of  interest. 
For  example,  the  laboratory  could  spin 
off  an  organizationally  separate 
subsidiary  to  perform  MRO  functions  or 
could  erect  what  is  sometimes  called  a 
"bubble"  or  "Chinese  wall"  around  the 
MRO,  to  ensure  that  the  MRO  is  not 
subject  to  communications  or  influences 
that  could  create  the  appearance  or 
reality  of  a  conflict  of  interest.  In  no 
case  could  the  physicians  performing  as 
MROs  have  responsibility  for,  or  be 
subject  to  the  supervision  of  those  who 
have  responsibility  for,  the  drug  testing 
or  quality  control  operations  of  the 
laboratory. 

Comments  also  suggested  that  MROs 
should  be  able  to  have  non-physicians 
on  their  staffs  who  would  take  care  of 
administrative  duties,  making  contacts 
with  employees,  etc.  The  current  rule 
does  not  prohibit  this  practice,  and  an 
amendment  is  not  needed  for  this 
purpose.  MROs  are  likely  to  need  staff 
persons  for  administrative  duties,  and 
these  staff  may  certainly  make  the 
initial  contacts  with  employees  (e.g., 
place  calls  to  those  who  have  tested 
positive  to  inform  them  that  the  MRO 
needs  to  talk  to  them).  An  appropriately 
medically  trained  staff  person  (e.g..  a 
nurse  with  substance  abuse  training) 
may  gather  information  bom  an 
employee  about  the  employee's 
explanation  for  a  positive  result.  In 
every  case,  however,  the  MRO  must 
make  the  decision  about  whether,  and 
talk  to  the  employee  before,  a  confirmed 
laboratory  positive  is  verified  positive. 
No  staff  person  can  make  this  decision 
for  the  MRO.  All  persons  working  for 
the  MRO  are  bound  by  the  same 
requirements  for  confidentiality  to 
which  the  MRO  is  subject. 

Comments  disagreed  on  whether  non- 
physicians  could  serve  as  MROs.  The 
Department  believes  that  it  is  important 
for  the  MRO  to  be  a  physician,  in  order 
that  a  person  with  substantial  medical 
training  be  in  a  position  to  make  the 
critical  medical  judgment  about  whether 
an  individual's  drug  use  is  legitimate. 

b.  Which  tests  does  the  MRO 
review? — Some  commenters  thought 
MROs  should  not  have  to  review 
negative  tests.  The  current  regulation, 
while  requiring  negatives  to  be  sent 
from  the  lab  to  the  MRO.  does  not 
require  substantive  review  of  negatives 
by  the  MRO.  The  MRO's  function  with 
respect  to  negatives  need  be  only  an 
administrative  one,  and  ought  not  add 
significant  costs  to  the  process,  since 
only  administrative  processing  fees  (as 
distinct  from  fees  for  professional 
medical  services)  would  seem  to  be 


involved.  The  rule  now  explicitly  states 
this  point. 

This  administrative  role  is  an 
important  one,  however.  If  negatives 
were  sent  directly  to  the  employer  from 
the  laboratory,  while  positives  were  sent 
to  the  MRO,  the  employer  would  know 
for  certain  that  some  identifiable 
employees  were  "lab  negatives"  and 
others  were  "lab  positives"  whose  tests 
the  MRO  did  not  verify  positive.  The 
employer  would  know  this  simply  from 
the  fact  of  whether  it  got  a  negative 
result  from  the  lab  or  the  MRO.  A  "lab 
positive/verification  negative" 
employee  could  easily  be  stigmatized  as 
a  drug  user,  or  be  subject  to  employer 
inquiries  about  medical  use  of  drugs. 
This  would  be  contrary  to  the  intent  of 
the  rule  with  respect  to  employee 
confidentiality. 

It  was  also  suggested  that  MROs 
should  not  have  to  review  positive  pre- 
employment  tests,  or  not  review  any 
tests  except  post-accident  tests,  or  not 
review  any  tests  at  all.  Laboratory 
positive  tests  not  going  to  the  MRO 
would  go  directly  to  the  employer,  who 
could  take  action  against  the  employee 
or  applicant  immediately  upon  receipt. 
MRO  review  would  occur  only  if  an 
employee  appealed  the  positive  test.  The 
advantage  of  this  approach,  comments 
said,  is  that  it  would  allow  employers  to 
act  quickly  to  remove  drug  abusers  from 
safety  sensitive  positions,  rather  than 
incurring  potential  liability  for  an 
accident  that  might  happen  during  the 
course  of  MRO  verification. 

The  Department  has  not  adopted  this 
comment.  The  Department's  rules  are 
intended  to  result  in  the  removal  from 
safety  sensitive  positions  only  those 
individuals  who  are  determined  to  have 
engaged  in  prohibited  drug  use.  Until  an 
MRO  verifies  that  a  positive  laboratory 
result  represents  prohibited  drug  use 
(e.g.,  that  there  is  not  a  legitimate 
explanation  for  the  laboratory  result], 
the  condition  on  which  employer  action 
under  the  regulations  is  premised  has 
not  come  into  being.  MRO  verification 
prior  to  employer  action  is  essential  to 
the  accompUshment  of  the  purpose  of 
these  regulations. 

The  Department  does  not  see  any 
policy  distinction  between  the  need  for 
MRO  verification  of  one  sort  of  test  and 
another.  In  any  case,  a  confirmed 
positive  test  resulting  from  legitimate 
use  of  a  drug,  if  not  subject  to  MRO 
verification  procedures,  can  result  in 
economic  harm  to,  and  stigmatization  as 
an  illicit  drug  user  of.  an  innocent  party. 
The  final  rule  will  continue  to  require 
MRO  verification  for  all  tests. 

Comments  asked  that  MROs,  in 
making  verification  decisions,  be  able  to 


consider  results  of  tests  of  the 
employee's  urine  made  in  other  labs. 
This  issue  is  addressed  by  9  40.33(b), 
which  provides  that  MROs  may  not 
consider  results  of  urine  samples  that 
are  not  obtained  or  processed  in 
accordance  with  the  DOT  procedures. 
For  example,  if  a  "split  sample"  is  taken, 
all  procedures  affecting  the  second  part 
of  the  sample  must  be  the  same  as  for 
the  first,  and  all  tests  must  be  done  in  a 
DHHS-certified  laboratory.  Only  under 
these  conditions  could  the  MRO 
consider  a  result  from  a  second  lab.  The 
MRO  could  not  consider  samples  taken 
under  other  conditions  or  at  a  different 
time.  If  the  two  lab  results  turned  out  to 
be  different  (e.g.,  one  positive,  one 
negative),  the  MRO  would  cancel  the 
test  and  contact  the  laboratory 
directorfs)  and  attempt  to  discover  the 
reason  for  the  discrepancy.  (The  same 
procedure  would  be  followed  if  a  retest 
of  a  "positive"  specimen  had  a  negative 
result.)  As  following  any  cancelled  test, 
the  employer  would  direct  the  employee 
to  take  another  subsequent  test,  if 
appropriate. 

c.  MRO  procedures — Some  comments 
expressed  concern  that  the  regulation 
requires  MROs  to  talk  to  employees 
face-to-face,  a  clear  impracticality  in 
many  instances.  The  MRO  must  provide 
an  opportujiity  for  an  interview  of  an 
employee  testing  positive  as  part  of  the 
verification  process,  but  this 
conversation  can  happen  via  telephone 
or  other  means  as  well  as  a  face-to-face 
discussion.  If  the  employee,  however, 
affirmatively  turns  down  the 
opportunity  (e.g..  tells  the  MRO  he  does 
not  want  to  discuss  the  matter),  the 
MRO  may  proceed  with  verification. 

The  timing  of  the  verification  process 
concerned  a  number  of  commenters.  For 
example,  suppose  an  MRO  is  unable  to 
locate  an  employee,  or  the  employee 
does  not  retxim  the  MRO's  calls.  How 
long  ts  the  MRO  supposed  to  wait  before 
verifying  a  test  as  positive?  The 
Department  has  incorporated  the 
following  procedure  into  the  regulations. 
The  MRO  makes  an  active  attempt  to 
contact  the  employee.  This  is  intended 
to  be  the  primary  means  by  which  the 
employee  is  contacted;  other  means  are 
mechanisms  intended  to  be  used  only  if 
the  MRO's  direct  attempt  is 
unsuccessful  If  this  attempt  does  not 
succeed  after  the  MRO  has  made  all 
reasonable  efforts  (i.e..  the  MRO  has 
tried  all  the  means  of  getting  hold  of  the 
individual  within  a  reasonable  time  that 
can  reasonably  be  expected  to  be 
productive)  the  MRO  would  contact  • 
designated  employer  representative. 
(What  constitutes  a  reasonable  time, 
and  what  reasonable  efforts  must  be 
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made,  are  matters  for  the  MRO's 
judgment,  which  can  vary  with  the 
circumstances  of  different  industries  or 
employe  s.  For  example,  the  time,  and 
the  sort  of  efforts  that  would  be 
involved,  may  differ  depending  on 
whether  the  employee  involved  is  a 
truck  driver  who  is  on  a  cross-country 
trip,  as  opposed  to  a  mass  transit  bus 
driver  who  checks  into  a  terminal  every 
morning  before  starting  to  drive.)  The 
MRO  will  not  inform  the  employer 
representative  of  the  reason  for  this 
request,  and  the  employer 
representative  must  take  appropriate 
steps  to  safeguard  confidentiality. 

"The  employer  representative  must 
contact  the  employee  and  tell  the 
employee  to  contact  the  MRO  as  soon 
as  possible.  This  should  be  done, 
whenever  possible,  prior  to  the 
employee's  next  performing  his  or  her 
safety-sensitive  function. 

If  the  employer  representative  is 
unable  to  contact  the  employee,  the 
employer  could  place  the  employee  on 
medical  leave  or  temporary  medically 
unqualified  status.  The  test  would  still 
not  be  a  verified  positive  until  the 
employee  had  the  opportunity  to  talk 
with  the  MRO,  but  the  individual  would 
not  be  performing  a  safety-sensitive 
function  in  the  meantime. 

In  order  to  prevent  undue  delays 
covered  by  an  employee's  refusal  to 
contact  the  MRO.  the  MRO  could  verify 
a  confirmed  positive  test  result  if,  five 
days  after  a  documented  contact 
between  the  MRO  or  designated 
employer  representative  that  informed 
the  employee  that  he  or  she  was  to  talk 
to  the  MRO,  the  employee  had  failed  to 
do  so.  The  rationale  for  the  provision 
would  be  that,  having  been  told  to  talk 
to  the  MRO.  the  employee,  by  declining 
to  do  so,  has  waived  the  opportunity  to 
prevent  Information  concerning  possible 
legitimate  explanations  for  a  confirmed 
positive  drug  test.  As  a  safeguard  for 
employees,  the  MRO  could  review  the 
verification  if  the  employee 
demonstrated  that  circumstances 
prevented  the  contact  (e.g.,  the 
employee  produced  medical  records  to 
show  that  the  day  after  the  employer 
contact,  the  employee  was  seriously 
injured  in  an  automobile  accident  and 
was  hospitalized  for  several  days).  If  the 
MRO  "reopened"  the  verification  in 
such  a  case,  and  the  employee  was  able 
to  demonstrate  a  legitimate  medical 
explanation  for  the  confirmed 
laboratory  positive,  the  test  result  would 
be  changed  to  a  negative. 

Another  suggestion  was  that  the 
laboratory  should  routinely  provide  the 
quantitation  of  positive  tests  to  the 
MRO,  rather  than  only  upon  MRO 
request  The  Department  does  not  see 


the  need  for  such  a  requirement  The 
MRO  typically  needs  to  know  only  that 
a  test  was  confirmed  positive.  In  most 
cases,  the  quantitation  is  not  relevant  to 
the  MRO's  job.  When  the  MRO.  for 
some  reason,  believes  that  quantitation 
is  needed,  the  laboratory  is  obligated  to 
provide  it  This  seems  su^icient  for 
accomplishing  the  purposes  of  the  rule. 

A  question  has  been  raised 
concerning  whether  the  MRO  may  begin 
verification  immediately  upon  receiving 
notification  from  laboratory  of  a 
confirmed  positive  result  (e.g..  by  fax  or 
computer  link).  The  MRO  may  indeed 
begin  the  verification  process  at  this 
point  by  contacting  the  employee  and 
obtaining  the  employee's  explanation  of 
the  positive  result  However,  the  MRO  is 
not  to  declare  a  verified  positive  until  he 
or  she  receives  the  hard  copy  of  the 
original  chain  of  custody  form  from  the 
laboratory.  This  is  because,  prior  to 
determining  that  the  test  is  a  verified 
positive,  the  MRO  verifies  the 
identifying  information  and  the  facial 
completeness  of  the  chain  of  custody 
(i.e..  determines  that  on  the  face  of  the 
document  all  the  sign-offs  are  in  the 
right  places). 

There  was  a  request  for  clarification 
concerning  whether  one  MRO  could 
serve  all  the  employers  participating  in 
a  consortium.  This  is  the  case:  indeed, 
the  main  purpose  of  a  consortium  is  to 
allow  employers  to  share  the  services 
and  costs  of  MROs,  collectors, 
laboratories,  etc. 

d.  Confidentiality  issues.  Under  the 
current  regulations,  the  MRO  is  directed 
to  tell  the  employer  only  whether  the 
drug  test  is  positive  or  negative  (see 
S  40.27(g)(3)).  This  implies,  but  does  not 
expUcitly  state,  that  the  MRO  would  not 
inform  management  of  other  information 
developed  in  the  verification  process 
that  could  affect  safety.  Some  comments 
pointed  out  that  it  puts  an  employee  in  a 
difficult  position  if.  in  order  to  explain  a 
confirmed  positive  result  as  legitimate 
drug  use,  he  or  she  must  reveal 
information  which  will  be  passed  on  to 
an  employer  who  then  may  take  adverse 
action  against  the  employee  as  a  result 
The  passing  on  of  this  information  may 
also  raise  issues  about  whether  the 
MRO  has  breached  a  duty  of 
confidentiality. 

On  the  other  hand,  if  the  MRO  leams 
about  legal  use  of  medications  by  an 
employee  that  may  cause  or  reveal  a 
safety  problem,  the  MRO  may  have 
legitimate  concerns  about  his 
responsibihty  to  protect  public  safety 
and  his  liability  in  any  subsequent 
accident  attributable  to  the  employee's 
use  of  the  legal  drug. 

To  balance  these  considerations,  the 
Department  has  incorporated  the 


following  approach  in  the  final  rule.  The 
MRO  would  inform  the  employee,  before 
beginning  the  verification  interview,  that 
the  MRO  could  transmit  to  appropriate 
parties  (e.g.,  the  employer,  a  certifying 
physician,  a  DOT  agency)  information 
concerning  medications  being  used  by 
the  employee  or  the  employee's  medical 
condition  only  if,  in  the  MRO's  medical 
judgment  the  information  indicated  that 
the  employee  may  be  medically 
unqualified  under  applicable  [>OT 
agency  rules  or  would  otherwise  present 
a  safety  hazard.  Information  could  also 
be  transmitted  to  third  parties  if  DOT 
agency  regulations  so  provide  (e.g.,  a 
DOT  agency  regxilation  calling  for  the 
provision  of  information  to  the  National 
Transportation  Safety  Board  in  an 
accident  investigation).  The  MRO  could 
then  transmit  the  information  (e.g.,  that 
the  employee  was  regularly  taking 
medication  that  made  him  very  drowsy 
while  on  the  job). 

Another  confidentiality  issue 
concerns  formal  proceedings  (e.g., 
lawsuits,  grievances,  arbitrations)  in 
which  an  employee  challenges  action 
taken  by  an  employer  as  the  result  of  a 
drug  test  Normally,  information  about 
drug  tests  (see  §S  40.27(g)(3).  40.35,  and 
40.37)  is  releasable  only  with  the 
consent  of  the  employee.  However,  it 
would  be  unfair  if.  in  an  adversarial 
proceeding,  one  side  had  access  to 
information  which  the  other  did  not 
Consequently,  we  have  clarified  the 
regulation  to  provide  for  the  release  of 
relevant  information  to  management  in 
the  context  of  such  a  proceeding. 

8.  The  Chain  of  Custody  Form 

The  Department  received  a 
substantial  number  of  comments 
concerning  the  chain  of  custody  form. 
The  Department  working  with  DHHS, 
has  drafted  a  revised  chain  of  custody 
form,  which  it  tested  in  the  Department's 
internal  program.  In  addition,  a  number 
of  conunents  included  suggestions  for 
revising  the  form.  The  Department  has 
produced,  from  these  sources,  a  revised 
chain  of  custody  form  for  use  by 
employers  covered  by  DOT  drug  testing 
regulations.  It  is  set  out  at  appendix  A. 
The  portions  of  this  regulation 
pertaining  to  the  form  (see  §  40.23(a)) 
have  been  changed  from  the  interim 
final  rule  to  be  consistent  with  the  new 
form. 

Employers  are  not  required  to 
"photocopy"  this  form:  they  may  gather 
the  information  in  a  somewhat  different 
format  However,  employers  are 
required  to  gather  the  information  called 
for  in  S  40^(a)  and  may  not  gather 
information  inconsistent  with  that  called 
for  in  these  rules  (e.g..  information  that 
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could  oompronase  employee 
conHdentialTty).  A  forrn  that  for 
example,  was  only  ■  three^art  form 
ratlMr  than  a  six-part  farm,  or  which 
failed  to  include  the  oertifkatioiu. 
chain-of-CTistody  provisions  etc.  called 
for  in  the  regulation  wodd  not  be 
consistent  with  part  40  requirements. 

It  should  be  noted  that  tfie  back  of 
copy  4  of  the  farm  (the  employee's  copy) 
contains  space  on  which  the  employee 
can  note,  at  his  or  her  om^  private 
"memory  logger,"  medications  or  other 
substances  whkh  he  or  she  is  taking. 
This  use  of  the  space  by  the  employee  is 
entirely  vohuitary:  employers  may  not 
insist  on  Its  use,  and  the  information  is 
not  intended  to  be  provided  to  the 
employer. 

The  Department  ia  aware  that,  as 
testing  begins  for  many  employers  in 
December  1989,  they  may  not  have  time 
to  get  copies  of  the  new  form  printed 
before  testing  begins.  As  a  transitional 
measure,  employers  may  continue  to  use 
forms  complying  with  the  interim  Rnei 
rule  for  a  reasonable  time.  All  new 
printings  of  forms  must  conform  to  the 
revised  form.  We  uije  transition  to  the 
new  form  as  soon  as  possible. 

9.  Recordkeeping  and  Reporting 

One  issue  mentioned  in  a  number  of 
comments  concerns  "batch  reporting." 
Section  40.29(g)tll  of  the  faiterim  final 
rule  requires  that  the  laboratory  report 
all  positive  and  negative  results  of 
samples  submitted  at  the  same  time  to 
the  MRO  at  the  same  time.  Some 
comments  objected  to  this  requirement 
on  the  grounds  that  it  nnnecessariiy  kept 
information  from  employers  about 
negative  tests  during  the  time  it  took  for 
MROs  to  verify  the  positive  tests  in  the 
"batch."  The  purpose  of  the  batch 
testing  requirement  was  to  prevent  the 
employer  from  inferring  «vhich 
empkijf^n  had  positive  test  results  fnm 
the  M>feven  if  the  tests  ultimately  were 
not  verified  as  positives),  since  this 
inference  could  lead  to  •tigmatizati<Hi  of 
the  empk}yee«. 

The  Department  believes  that  the 
batch  reporting  requirement  is  no  longer 
necessary  and  has  removed  it  from  tlM 
rule,  h  is  our  understanding  that,  given 
the  individual  chain  of  custody  form  that 
would  be  used  predcminantly  for  DOT- 
mandated  drug  testing  and  the  way  that 
samples  are  procesaed  in  DHHS- 
certiHed  laboratories,  it  is  no  longer 
relevant  to  conceive  samples  at  airiving 
at  andileiiartingfrom  laboratories  in 
easily  UmUBMe  batches.  Under  these 
circumstames.  the  Department  wiD 
pennt  laboratanes  to  report  individual 
results  to  the  KfitO  as  they  became 
available.  Likewise.  MROa  coold  report 
the  reanlts  to  the  employer  m  they 


become  available  or.  in  the  case  of 
positivea,  as  they  are  verified. 

The  Department  wiU  maintain  the 
prohibition  on  the  provision  of  results 
from  the  lab  to  the  MRO  by  telephone. 
The  potential  far  garbling  of  information 
in  voice  commonications  is  too  great 
Provision  of  results  in  a  written  form 
(e.g.,  fax,  computer  link,  hard  copy)  are 
needed.  The  Department  also 
recommends  that  MROa  pass  on  results 
to  employers  in  a  written  fom,  lest 
mishearing  of  information  in  a  phone 
conversation  result  in  mistaken  action 
with  respect  to  an  employee. 

There  were  a  number  of  comments 
concerning  the  monthly  report  provided 
by  the  laboratory  to  the  employer 
a  40.2g(gX6l).  One  was  that  the  report 
should  not  distinguish  between 
confirmed  and  unconfirmed  positives. 
The  Department  has  not  adopted  this 
comment  on  the  ground  that  this 
aggregate  information  may  be  of  use  to 
employers  and  is  likely  to  involve 
minimal  cost  Another  comment 
suggested  providing  this  report  directly 
to  unions  as  well  as  to  the  employer. 
The  Department  will  not  mandate 
transmission  of  the  report  to  unions, 
though  this  may  be  an  appropriate 
subject  for  collective  bargaining.  Finally, 
a  commenter  expressed  concern  that  for 
small  employers,  the  bdally  aggregated 
data  could  fHx>vide  individually 
identifiable  information  about 
employees.  For  example,  if  an  employer 
only  had  two  tests  during  a  month,  and 
one  was  positive,  it  would  be  easy  for 
the  employer  to  infer  from  the  data  tfiat 
a  specific  other  employee  had  a  screen 
positive.  To  get  around  this  problem,  the 
rule  has  been  changed  to  require  labs  to 
refrain  from  sending  the  monthly  report 
where  the  data  is  not  sufficiently 
aggregated  to  prevent  compromise  of 
infomation  about  particular  individuals. 
In  sach  a  case,  the  laboratory  would  not 
provide  the  report  until  a  time  (e.g.,  a 
month  or  two  later)  when  the  data  was 
sufficiently  aggregated.  (On  a  similar 
matter,  laboratories  and  other  parties 
should  refrain  from  tiifiing  practices  that 
would  permit  employers  readily  to 
identify  individual  employee's  results.) 

Comments  suggested  that  employees 
should  be  notified  if  there  is  evidence  of 
tampering  or  other  problems  with  a 
sa^^)le  (employees  would  be  notified  of 
a  canoeiled  te^  whicfa  would  be  the 
typical  result  of  such  problems)  or,  with 
respect  to  employees  who  had  tested 
positive  recently,  if  a  blind  saaiple 
resulted  in  a  false  positive  (unnecessary, 
in  the  Department's  view,  in  light  of  the 
provisions  for  retests  in  1 40.31(D)(e) 
and  the  fact  that  a  false  positive  on  a 
blind  sample  can  result  te  actton  against 
the  lab,  up  to  aad  JadndiBg  Ibm  loss  of 


certification).  Either  of  these  kinds  of 
actions  could  also  result  in  investigation 
by  the  concerned  DOT  agency  or  office. 
There  was  also  a  request  for  direct 
notification  of  employees,  n^t  Just  the 
MRO,  of  test  results  within  five  days. 
Since  the  role  of  the  MRO  in 
determining  test  results  and  maintaining 
confidentiality  is  very  important,  the 
Department  beHeves  the  existing 
provision  should  be  retained. 

There  were  various  suggestions  for 
changing  record  retention  requirements 
(e.g.,  reducing  record  retention  periods. 
avoiding  storing  positive  samples  for  a 
year  for  possible  retests).  The 
Department  has  concluded  that  existing 
record  retention  requirements  are 
needed  to  facilitate  monitoring  <rf  the 
testing  process  and  keep  sufficient 
safeguards  of  the  aocoracy  of  the 
process  in  place.  It  should  be  noted  that 
records  may  be  kept  electronically  or  by 
other  means  (e.g.,  micnifiche)  as  well  as 
in  paper  hard  copy. 

10.  Rulemaking  Procedure  and  Other 
Issues 

Some  comments  asked  that  a 
"waiver"  provision  be  included  ta  the 
regulation.  Such  a  provision  would 
allow  individual  employers  or 
industries,  on  their  own  or  with  the 
consent  of  tiie  relevant  DOT  operating 
administration,  to  establish  different 
testing  procedures  from  those  set  forth 
in  the  regulation.  This  would  permit  the 
various  employers  or  industries  to  have 
testing  procedures  that  fit  their 
circumstances  better  than  the  general 
provisions  of  the  rule,  it  was  said. 

The  Department  has  not  adopted  this 
comment  The  matters  about  whicfa 
waivers  would  most  likely  be  sought 
based  on  the  comments,  are  those  en 
which  commeots  indicated  that 
employers  preferred  to  proceed 
differently  from  part  40  (e.^  which 
drugs  are  tested  for,  positive  thresholds, 
use  of  DHHS-certified  labs,  use  of  on- 
site  screening  tests.  MRO  verification  of 
positives).  Tfc^se  are  matters  that  the 
Department  has  consiiirred  and  decided 
in  this  rulemaking.  Ha  v  tng  made 
decisions  on  diese  issues,  which  affect 
employees  as  well  as  employers,  the 
Department  does  no;  uiu  k  it  amnsable 
to  invite seqaests  oy  e-rnplayers  to 
design  Ibeir  own  proceduirs.  wtucb 
could  be  inconsistent  with,  and  contrary 
to  the  xatiniiale  of.  the  provisions  of  this 
rule.  The  result  coutd  be  suosinntial 
inconsistBDcyanons  employe rt  and 
indostries  aaid  ti»  eroajon  of  necessary 
legal  and  practical  protections  for 
employees,  which  are  crucial  to  die 
success  of  the  propaai. 


I! 
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It  should  be  pointed  out  that  as  an 
Office  of  the  Secretary  of  Transportation 
rule,  part  40  is  subject  to  the  exemption 
procedures  of  49  CFR  5.11-5.13.  Under 
these  procedures,  any  party  may 
petition  the  Secretary  for  an  exemption 
to  a  rule.  The  grounds  on  which  an 
exemption  may  be  granted  are  narrow. 
An  exemption  is  granted  only  on  the 
basis  of  a  showing  of  special 
circumstances,  not  contemplated  in  the 
rulemaking,  that  make  compliance  with 
the  generally  applicable  rule  infeasible. 
By  special  circumstances,  we  mean 
circumstances  peculiar  to  the  applicant 
which  are  not  generally  applicable  to  a 
class  of  parties.  An  exemption  request  is 
not  a  forum  for  reasserting  arguments  or 
positions  considered  during  the 
rulemaking,  or  for  seeking  a  de  facto 
amendment  to  the  rule.  Nor  are 
exemptions  granted  on  the  basis  that  the 
applicant  would  find  it  preferable  to 
proceed  in  a  way  other  than  that  set 
forth  in  the  rule. 

On  the  basis  that  urine  testing  is  such 
a  bad  idea  that  no  set  of  procedures 
could  redeem  it.  some  comments  urged 
abolishing  the  procedures  (and, 
implicitly,  the  entire  DOT  drug  testing 
program  as  well).  The  Department  is 
well  aware  of  the  controversial  natxire 
of  drug  testing.  The  Department  is 
committed  to  drug  testing  as  being 
necessary  for  transportation  safety. 
These  procedures  are  the  best  means  of 
which  the  Department  is  aware  to 
ensure  that  testing  is  fair  and  accurate. 
Other  commenters  urged  abolishing  the 
procedures  or  making  them  voluntary  so 
that  employers  could  devise  their  own 
procedures. 

Given  the  number  of  employers 
covered  by  DOT  drug  testing  rules,  and 
the  varying  resources  available  to  them, 
the  Department  believes  that  consistent 
procedures  that  protect  the  accuracy 
and  integrity  of  testing  and  successfully 
balance  the  legitimate  interests  of 
employers  and  employees  would  be 
difficult  to  achieve  under  such  a 
"voluntary"  approach. 

Some  comments  questioned  the 
validity  of  issuing  an  interim  final  rule, 
saying  that  an  NPRM  should  have  been 
issued  first  or  that  a  supplemental  notice 
of  proposed  rulemaking  (SNPRM)  should 
be  issued  before  a  revised  final  rule.  The 
Department  does  not  believe  that  either 
is  called  for.  Before  the  issuance  of  the 
interim  final  rule  in  November  1988, 
commenters  had  the  chance  to  address 
the  applicability  of  the  DHHS 
Guidelines  to  the  DOT  drug  testing 
program  in  the  context  of  six  operating 
administration  NPRMs.  That  the 
Department  decided,  as  a  matter  of 
administrative  convenience,  to  issue  one 


procedural  rule  applicable  to  all  six 
operating  administration  rules  rather 
than  incorporating  or  referencing  the 
DHHS  Guidelines  or  a  modification  of 
them  in  six  individual  rules  does  not 
affect  the  validity  of  the  rulemaking 
process.  (It  should  also  be  pointed  out 
that  the  DHHS  Guidelines  themselves 
were  published  after  an  opportunity  for 
public  comment) 

After  reviewing  the  comments 
pertaining  to  testing  procedures  made  in 
response  to  the  six  operating 
administration  NPRMs  and  the 
comments  on  the  interim  final  rule,  the 
Department  is  convinced  that  the  issues 
have  been  thoroughly  raised  and 
responded  to,  and  that  a  further 
opportunity  to  comment  in  an  SNPRM 
would  only  delay  necessary  revisions  of 
the  interim  final  rule,  rather  than  obtain 
additional  useful  suggestions.  Therefore, 
the  Department  is  proceeding  to  a  final 
rule  at  this  time. 

A  few  comments  also  questioned  the 
underlying  legal  authority  for  the  rule. 
The  rule  is  an  Office  of  the  Secretary 
rule,  published  under  the  general 
rulemaking  authority  available  to  the 
Secretary  of  Transportation.  The 
operating  administration  rules,  issued 
under  the  safety  and/or  grant  program 
rulemaking  authority  of  the  several 
administrations,  are  the  source  of  the 
requirement  that  regulated  employers 
use  the  part  40  procedures. 

Other  comments  concerned  the 
regulatory  evaluation,  regulatory 
flexibility  statement  and  federalism 
statement  The  costs  of  drug  testing,  and 
of  testing  according  to  these  procedures, 
are  imposed  on  regulated  parties  not  by 
part  40  but  by  the  six  operating 
administration  rules.  The  costs  were 
taken  into  account  in  the  regulatory 
evaluations  for  those  rules  and  do  not 
need  to  be  repeated  in  connection  with 
part  40. 

The  same  can  be  said,  as  a  general 
matter,  for  the  impact  of  part  40  on  small 
entities.  One  point  made  in  this 
connection  was  that  the  requirement  of 
part  40  for  DHHS  certification  of 
laboratories  could  reduce  opportunities 
for  small  laboratories.  The  Department 
does  not  believe  that  this  is  the  case. 
DHHS  certification  is  available  to  any 
laboratory  meeting  DHHS  requirements, 
which  do  not  include  a  size  minimum. 
The  37  laboratories  certified  to  date  by 
DHHS  include  smaller  as  well  as  larger 
laboratories.  While  some  laboratories, 
including  small  laboratories,  may 
conclude  that  the  business  they  would 
gain  through  DHHS  certification  is  not 
sufficient  to  make  DHHS  certification 
worthwhile  to  pursue,  the  Department 
does  not  believe  that  this  makes  a  case 


for  altering  the  standards  for 
participation  in  the  DOT  drug  testing 
program,  which  must  remain  high  in 
order  to  protect  the  integrity  of  the 
program. 

With  respect  to  federalism,  a 
comment  suggested  that  there  may  be  a 
federalism  impact  on  state  and  local 
laboratory  certification  standards.  The 
requirements  for  the  use  of  DHHS- 
certified  laboratories  does  not  in  any 
way  affect  or  preempt  state  or  local 
laboratory  certification  standards, 
which  will  continue  to  apply  without 
change  within  their  ambit.  Part  40 
simply  says  that  for  purposes  of  a  new 
Federal  testing  requirement  DHHS 
certification  is  required  in  addition  to 
whatever  standards  laboratories  must 
meet  under  state  or  local  law. 

Section-by-Section  Analysis  of  Changes 
in  the  Fmal  Rule 

The  Department  is  printing  the 
complete  te^n  of  part  40.  as  amended,  in 
order  to  facilitate  its  use  by  affected 
parties.  As  a  guide  to  the  changes  made 
in  this  amendment  this  section  of  the 
preamble  lists  the  changes  which  this 
amendment  makes  to  each  section  of 
part  40. 

Heading.  The  Table  of  Contents  is 
changed  by  deleting  the  reference  to 
subpart  C  and  by  changing  the  number 
of  the  section  on  the  use  of  DHHS- 
certified  laboratories  from  40.41  to  40.39. 
The  reference  to  the  DHHS  certification 
standards  has  been  deleted  (as  has  the 
old  appendix  A  itself);  appendix  A  now 
contains  the  drug  testing  custody  and 
control  form.  A  reference  to  49  U.S.C. 
322  has  been  added  to  the  authority 
citation,  lliis  citation,  which  is  to  the 
statute  containing  the  Secretary's 
general  rulemaking  authority,  was 
inadvertently  omitted  from  the 
publication  of  the  interim  final  rule. 

Section  40.3  Definitions.  A  definition 
of  "blind  sample"  has  been  added.  An 
addition  has  been  made  to  the  definition 
of  "collection  site  person,"  providing 
that  unless  it  is  impracticable  for  any 
other  individual  to  perform  this  function, 
a  direct  supervisor  of  an  employee  shall 
not  serve  as  the  collection  site  person 
for  a  test  of  the  employee.  This 
definition  also  clarifies  what 
"monitoring"  of  a  drug  test  means. 
Definitions  have  also  been  added  to 
distinguish  three  kinds  of  containers 
used  in  the  collection  process;  the 
collection  container,  specimen  bottle, 
and  shipping  container. 

Section  40.23  Preparation  for  Testing. 
Paragraph  40.23(a).  concerning  the  drug 
testing  custody  and  control  form,  has 
been  changed  in  accordance  with  the 
revised  form.  Paragraph  40.23(b)  now 
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contains,  as  subpara^apb  (1).  a 
requirement  for  the  use  of  a  sealed 
specimen  container,  which  will  be 
presented  to  the  employee  for  unsealing 
at  the  beginniog  of  the  test  procedure. 
The  existing  language  of  paragraph  (b) 
has  been  renumbered  as  subparagraph 
(2). 

Sectioa  40.23  Specimea  Collectioa 
Procedures.  Subparagraph  4a2S(eX2X») 
has  been  amended  by  deleting  the 
words  at  the  end  cancerning  the  oral 
temperature  not  equaDing  or  exoeeding 
that  of  the  specimen.  The  temperature 
range  provision  has  been  clarified. 
Subparagraph  (r)(2]  contains  new 
language  at  the  end  providing  that  on 
employee  request,  the  collection  site 
person  shall  show  his  or  her 
identification  to  the  employee.  Language 
has  been  added  at  the  end  of 
subparagraph  (f](4)  directing  that  if  an 
employee  requests  it,  the  ccllectioo  site 
person  shall  provide  the  employee  a 
receipt  for  any  personal  belongings. 
Subparagraph  (0(8}  now  contains 
language  requiring  that  the  collection 
site  person  provide  to  the  individual  a 
sealed  specimen  container  for  purposes 
of  giving  the  sample. 

Subparagraph  (f)(10)(i)  concerns  the 
"shy  bladder"  problem.  The  new 
language  provides  that  if  the  individual 
is  unable  to  provide  60  ml  of  urine,  the 
collection  site  person  shall  direct  the 
individual  to  drink  fluids  and.  after  a 
reasonable  time,  try  again  to  provide  a 
complete  sample^  In  the  case  of  a  post- 
accident  or  reasoruble  cause  test  the 
individual  is  not  required  to  cootinue  the 
procedure  beyond  eight  hoars  from  the 
start  of  the  collection  procedure.  For 
other  types  of  testing,  another  option  is 
provided,  under  which  the  employer  is 
notified,  and  the  individual  is  scheduled 
for  an  unannounced  drug  test  in  the  near 
future  (if  an  employee)  or  scheduled  for 
a  new  preemployment  lest  (if  an 
applicant;  of  course,  the  employer  need 
not  hire  an  applicant  and  the  referral  for 
further  evalaation  or  testix^  is  not 
mandatory  in  the  preemployment 
situation,  if  the  employer  does  not  want 
to  hire  the  person).  If  the  individual 
cannot  produce  a  complete  taai|>le 
within  the  eight-hour  period  or  at  the 
subsequent  test,  the  employer  must  refer 
the  individual  to  a  physician  for  a 
medical  evaluation  of  whether  the 
problem  is  genuine  or  amounts  to  a 
refusal  to  take  a  drug  test  Also  in 
subparagraph  (Ot'^O).  new  subparagraph 
(ii)  has  been  added,  permitting,  but  not 
requiring,  the  use  of  "split  samples."  It 
should  be  noted  that  the  test  of  the 
second  part  of  a  "spht  sample"  is  only 
for  presence  <d  the  drug(s]  found 
positive  on  the  first  test  (i.e.,  the  cutoff 


values  of  S  40-29  do  not  apply).  A  new 
subpar^raph  (iii)  specifies  that,  except 
for  spht  samples  under  subparagraph 
(ii),  no  portion  of  the  sample  collected 
under  this  part  may  be  used  for  any 
purpose  other  than  drag  testing  required 
under  DOT  regulations. 

A  Dew  pare^aph  (j)  has  been  added, 
concerning  employees  requiring  medical 
attention.  The  paragraph  pix>vides  that  if 
the  collection  is  being  made  from  an 
employee  in  need  of  medical  attention 
(e.g.,  in  a  post-accident  test),  necessary 
medical  attention  shall  not  be  delayed 
in  order  to  fake  the  sample. 

Section  40.29  Laboratory  Analysis 
Procedures.  Subparagraph  40.29(gHl) 
has  been  amended  by  deleting  the  last 
sentence,  which  required  "batch 
reporting."  Subparagraph  40.29(g)(3)  has 
been  amended  by  adding  a  proviso  that 
the  MRO  may  reveal  the  quantitation  of 
a  positive  test  result  to  the  employer,  the 
employee,  or  the  decisionmaker  in  a 
lawsuit,  grievance  or  other  proceeding 
initiated  by  or  on  behalf  of  the  employee 
and  arising  from  a  verified  positive  drug 
test  (including  a  challenge  by  an 
employee  to  an  action  by  a  EKDT  agency 
concerning  the  employee's  medical 
certificate,  license,  or  other  document). 

Subparagraph  (g)(6)  has  been 
amended  by  adding  language  providing 
that  monthly  reports  shall  not  mdude 
data  from  which  it  is  reasonably  likely 
that  information  about  individuals'  tests 
can  be  readily  inferred.  If  necessary  in 
order  to  prevent  disdosiire  of  such  data, 
the  laboratory  shall  not  send  a  report 
until  data  are  sufficiently  aggregated  to 
make  such  an  inference  imlikely.  In  any 
month  in  which  a  report  is  witUield  for 
this  reason,  the  laboratDry  would  so 
inform  tfie  employer  in  writing. 

Section  40.31  Quality  Assurance  and 
Quality  Control  In  subparagraph  (d)(2) 
of  this  section,  the  blind  testing 
requirements  have  been  simplified  and 
the  rates  reduced.  All  employers, 
regardless  of  size,  are  covered.  Each 
employer  must  submit  three  blind 
samples  for  every  100  employee 
specimens  submitted,  to  a  maximum  of 
100  blind  samples  per  quarter.  A  DOT 
agency  could  increase  this  maximum  if 
necessary,  for  extremely  large 
employees  or  consortiums.  For 
employees  with  fewer  than  2000  covered 
employees,  lower  cost  aoethods  of 
supplying  blind  samples  are  authorized 
by  subparagraph  (d)(4).  Blind  testing 
need  not  begin  until  160  days  after 
publication  of  the  rule  for  employers 
with  fewer  than  2000  employees. 
Subparagraph  (5)  clarifies  that  a 
consortium  submits  blind  samples  on 
behalf  of  its  members. 


Section  40.33  Reporting  and  Review  of 
Results.  In  paragraph  (a),  the  word 
"results"  at  the  end  of  the  first  sentence 
has  been  changed  to  the  words 
"confirmed  positive  results  from  the 
laboratory"  as  a  clarification,  to 
emphasize  that  a  review  of  negative 
results  is  not  necessary.  At  the  end  of 
this  paragraph,  a  sentence  has  been 
added  to  make  explicit  that  the  MRO 
review  shall  iiuJude  review  of  the  drug 
testing  chain  of  custody  form  to  ensure 
that  it  is  complete  and  sufficient  on  its 
face. 

In  paragra^^  (b),  a  sentence  has  been 
added  after  the  first  present  sentence 
stating  that  the  MRO  shall  not  be  an 
employee  of  the  laboratory  conducting 
the  drug  test  unless  the  laboratory 
establishes  a  clear  separation  of 
functions  to  prevent  any  appearance  of 
a  conflict  of  interest,  inchiding  assuring 
that  the  MRO  has  no  responsibility  for 
and  is  not  supervised  by  or  the 
supervisor  of,  any  persons  who  have  the 
responsibility  for  the  drug  testing  or 
quality  control  operations  of  the 
laboratory.  Later  in  this  paragraph, 
clarifying  amendments  have  been  made 
to  the  sentence  beginning  "This  action" 
to  say  that  the  action  in  question 
includes  "conducting  a  medical 
interview  with  the  individual"  and  may 
also  include  review  of  the  individual's 
medical  history  or  review  of  any  other 
relevant  biomedical  factors. 

Paragraph  (c)  has  been  amended  by' 
adding  the  words  "for  an  individual" 
after  the  words  "positive  test  result"  in 
the  first  sentence.  New  language  has 
been  added  following  the  first  sentence. 
It  says  that  the  MRO  shall  make  all 
reasonable  efforts  to  contact  the 
employee  directly.  If  the  MRO  is  unable 
to  contact  the  employee  directly  after 
making  these  efforts,  the  MRO  would 
contact  a  representative  of  the  employer 
and  request  that  the  employer  direct  the 
employee  to  contact  the  MRO  as  soon 
as  possible.  If  the  employer  cannot  get 
hold  of  the  employee  within  a 
reasonable  time,  the  empkayer  niay 
place  the  employee  on  medical  leave  or 
temporary  medically  unqualified  status. 
If  the  employer  representative  does 
contact  the  individual  the  MRO  may 
declare  the  test  a  verified  positive  it 
after  five  days  have  passed  from  a 
documented  contact  instructing  the 
employee  to  talk  to  the  MRO.  the 
employee  has  not  done  so.  To  protect 
employees,  the  MRO  may  reexamine  the 
verification  if  the  employee  documents 
that  exigent  circumstances  prevented 
the  employee  from  contacting  the  MRO 
in  time. 

A  new  paragraph  (h)  has  been  added 
after  the  end  of  this  section  concerning 
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the  disclosure  of  other  medical 
information.  It  provides  that  the  MRO 
may  disclose  medical  information 
learned  as  part  of  the  testing/ 
verification  process  only  if  the  MRO 
concfudes  that  the  information  concerns 
use  of  medications  or  a  medical 
condition  that  could  result  in  the 
employee  becoming  medically 
unqualified  under  applicable  DOT  rules 
or  which  otherwise  could  adversely 
effect  transportation  safety.  The  MRO 
would  inform  the  employee,  at  the  start 
of  the  verification  interview,  of  the 
potential  disclosure  of  such  information. 

Section  40.35  Protection  of  employee 
records.  A  sentence  has  been  added  at 
the  end  of  this  section  providing  that  the 
laboratory  shall  disclose  information 
related  to  a  positive  drug  test  of  an 
individual  to  the  individual,  the 
employer  or  the  decisioiunaker  in  a 
lawsuit,  grievance  or  other  formal 
proceeding  initiated  by  or  on  behalf  of 
the  individual  and  arising  from  a 
verified  positive  drug  test  (including  a 
challenge  to  a  DOT  agency's  action 
concerning  an  employee;  medical 
certificate,  license,  or  other  document). 

Section  40.39  Use  of  DHHS-certified 
laboratories.  The  section  number  for 
this  section  has  been  changed  from 
§  40.41  to  §  40.39.  The  last  two  sentences 
of  the  section,  referring  to  the  DHHS 
certification  standards  set  forth  in 
appendix  A,  have  been  deleted,  as  has 
the  old  appendix  A  itself. 

Enforcement  Considerations 

Although  not  directly  as  a  part  of  this 
rulemaking,  a  number  of  persons  have 
raised  concerns  about  the  enforcement  • 
of  the  Department's  drug  testing 
programs.  The  six  operating 
administration  rules  to  which  part  40 
procedures  apply  are  part  of  existing 
statutory  and  regulatory  systems. 
Generally,  they  will  be  enforced  in  the 
same  way  as  the  rest  of  those  systems. 
For  example,  FAA  and  FHWA 
personnel  inspect  the  equipment  and 
records  of  the  carriers  they  regulate.  If 
they  find  rule  violations,  they  may 
initiate  enforcement  proceedings  and 
impose  civil  penalties.  The  FAA  or 
FHWA  personnel  would  add  review  of 
compliance  with  drug  testing 
requirements  to  the  other  checks  they 
make  of  employers'  compliance  with 
safety  rules. 

During  the  initial  stages  of  the 
implementation  of  the  Department's 
drug  testing  rules,  the  Department's 
focus  will  be  on  assisting  employers  to 
comply  with  the  regulations,  not  on 
penalizing  inadvertent  or  minor  errors. 
At  the  same  time,  the  Department  will 
not  tolerate  intentional  violations  of  the 


rules  or  deUberate  schemes  to  avoid 
compliance. 

For  example,  one  ma<or  industry 
association  has  expressed  concern  that 
sham  consortiums  could  be  created. 
Such  a  sham  would  allow  members  to 
claim  that  covered  employees  were 
being  tested,  but  httle  or  no  testing 
would  actually  take  place.  If  the 
Department  were  to  determine  that  such 
a  sham  consortium  existed,  the 
Department  would  take  all  enforcement 
action  possible  under  its  regulations 
and.  since  false  statements  or  fraudulent 
documentation  may  be  involved,  refer 
appropriate  cases  to  Federal  law 
enforcement  authorities  for  possible 
criminal  prosecution. 

Regulatory  Process  Matters 

This  is  not  a  major  rule  under 
Executive  Order  12291.  It  is  a  significant 
rule  under  the  Department's  Regulatory 
Policies  and  Procedures,  since  it  affects 
several  operating  administrations  and 
the  industries  they  regulate.  The  costs  of 
conducting  drug  testing  conforming  with 
these  procedures  were  analyzed  in  the 
regulatory  evaluations  or  regulatory 
impact  analyses  for  the  operating 
administration  drug-testing  rules.  The 
provisions  of  this  final  rule  which  may 
affect  costs  are  relatively  few.  Use  of  a 
sealed  collection  container/ specimen 
bottle  is  likely  to  add  only  marginally  to 
program  costs;  this  is  already  common 
practice,  in  any  case.  Since  the  use  of  a 
"split  sample"  is  not  mandatory,  any 
costs  incurred  by  employers  for  this 
purpose  are  assumed  to  be  voluntary. 
The  elimination  of  the  "batch  reporting" 
requirement  may  result  in  marginal 
savings  to  labs  and  employers  in 
reporting  costs. 

There  should  be  significant  saving  to 
larger  employers  because  of  reductions 
in  blind  testing  requirements.  The 
maximimi  number  of  blind  samples  to  be 
submitted  per  quarter  has  also  been 
lowered,  llie  costs  to  employers  should 
be  reduced  proportionately.  Costs  will 
also  be  lower  because  of  projected 
reductions  in  per  sample  costs  (e.g.,  to 
$10-20  per  sample,  according  to 
information  from  DHHS. 

This  saving  will  be  offset  to  some 
degree,  by  adding  blind  sample 
requirements  for  smaller  companies.  But 
the  low  rate  of  testing  for  these 
companies,  added  to  the  lower-cost 
alternatives  for  blind  samples,  should 
mean  that  individual  employers  will  not 
face  a  heavy  burden.  For  example,  a 
trucking  company  with  50  covered 
drivers  (assuming  a  50  percent  random 
testing  rate  and  the  replacement  of  half 
of  its  drivers  per  year)  would  have  to 
submit  only  three  blind  samples  every 
two  years,  at  minimal  cost. 


This  rule  will  affect  small  entities  in 
all  the  industries  covered  by  DOT 
operating  administration  drag  rules.  The 
basic  small  entity  impacts  of  each  rule 
have  been  considered  as  part  of  the 
operating  administrations'  rulemakings. 
The  rule  to  which  these  amendments 
apply  includes  steps  to  reduce  small 
entity  impacts  in  such  areas  as 
inspections,  submission  of  blind 
samples,  and  permanent  log  books. 
Consequently,  the  Department  certifies 
that  49  CFR  part  40  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Department  has  considered  the 
federalism  implications  of  this  rule 
»mder  Executive  Order  12612.  The 
Department  has  determined  that  this 
rule  does  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  federalism  assessment.  Federalism 
implications  of  individual  operating 
administrations'  drug  rules  are 
discussed  in  those  rulemaking 
documents. 

The  reporting  and  recordkeeping 
requirements  referenced  in  this 
regulation  have  been  submitted  for 
Paperwork  Reduction  Act  approval  to 
the  Office  of  Management  and  Budget 
by  the  respective  DOT  operating 
administrations  in  connection  with  their 
own  drug  rules.  This  is  because  it  is  the 
operating  administration  rules,  rather 
than  this  rule,  that  actually  impose  the 
requirements  on  regulated  parties. 
However,  the  Office  of  the  Secretary  is 
seeking  0MB  approval  under  the 
Paperwork  Reduction  Act  for  the 
revised  form.  A  Federal  Register  notice 
will  be  published  when  Paperwork  Act 
Approval  is  obtained 

Issued  this  27th  day  of  November  1989  at 
Washington,  DC 
Samuel  K.  Skionar, 
Secretary  of  Transportation. 

List  of  Subjects  fai  49  CFR  Part  40 

Controlled  substances. 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  makes  the  following 
amendments  in  title  49,  Code  of  Federal 
Regulations,  part  40: 

1.  The  authority  citation  for  49  CFR 
part  40  is  revised  to  read  as  follows: 

Authority:  40  U.S.C  102,  301.  322. 

2. 49  CFR  part  40  is  revised  to  read  as 
follows: 
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PART  40— PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  TESTING  PROGRAMS 

Sec. 

40.1     Applicability. 
40.3    Definitions. 
40.5-40.19    [Reserved] 
40.21    The  drugs. 
40.23    Preparation  for  testing. 
40.25    Specimen  collection  procedures. 
40.27    Laboratory  personnel. 
40.29    Laboratory  analysis  procedures. 
40.31     Quality  assurance  and  quality  control. 
40.33    Reporting  and  review  of  results. 
40.35    Protection  of  employee  records. 
40.37    Individual  access  to  test  and 
laboratory  certification  results. 
40.39    Use  of  DHHS— certified  laboratories. 

Appendix  A  to  Fart  40 — Drug  Testing 
Custody  and  Control  Form 

Authority:  49  U.S.C.  102.  301.  322. 

§  40.1    AppllcabUlty. 

This  part  applies  to  transportation 
employers  (including  self-employed 
individuals)  conducting  drug  urine 
testing  programs  pursuant  to  regulations 
issued  by  agencies  of  the  Department  of 
Transportation  and  to  such 
transportation  employers'  officers, 
employees,  agents  and  contractors,  to 
the  extent  and  in  the  manner  provided 
in  DOT  agency  regulations. 

§40.3    Definitions. 

For  purposes  of  this  part  the  following 
definitions  apply: 

Aliquot.  A  portion  of  a  specimen  used 
for  testing. 

Blind  sample  or  blind  performance 
test  specimen.  A  urine  specimen 
submitted  to  a  laboratory  for  quality 
control  testing  purposes,  with  a  fictitious 
identifier,  so  that  the  laboratory  cannot 
distinguish  it  from  employee  specimens, 
and  which  is  spiked  with  known 
quantities  of  specific  drugs  or  which  is 
blank,  containing  no  drugs. 

Chain  of  custody.  Procedures  to 
account  for  the  integrity  of  each  urine 
specimen  by  tracking  its  handling  and 
storage  from  point  of  specimen 
collection  to  final  disposition  of  the 
specimen.  These  procedures  shall 
require  that  an  appropriate  drug  testing 
custody  form  (see  S  40.23(a]]  be  used 
from  time  of  collection  to  receipt  by  the 
laboratory  and  that  upon  receipt  by  the 
laboratory  an  appropriate  laboratory 
chain  of  custody  form(s)  account(8)  for 
the  sample  or  sample  aliquots  within  the 
laboratory. 

Collection  container.  A  container  into 
which  the  employee  urinates  to  provide 
the  urine  sample  used  for  a  drug  test. 

Collection  site.  A  place  designated  by 
the  employer  where  individuals  present 
themselves  for  the  purpose  of  providing 


a  specimen  of  their  urine  to  be  analyzed 
for  the  presence  of  drugs. 

Collection  site  person.  A  person  who 
instructs  and  assists  individuals  at  a 
collection  site  and  who  receives  and 
makes  an  initial  examination  of  the 
urine  specimen  provided  by  those 
individuals. 

Confirmatory  test.  A  second 
analytical  procedure  to  identify  the 
presence  of  a  specific  drug  or  metabolite 
which  is  independent  of  the  initial  test 
and  which  uses  a  different  technique 
and  chemical  principle  from  that  of  the 
initial  test  in  order  to  ensure  reliability 
and  accuracy.  (Gas  chromatography/ 
mass  spectrometry  (GC/MS)  is  the  only 
authorized  confirmation  method  for 
cocaine,  marijuana,  opiates, 
amphetamines,  and  phencyclidine.) 

DHHS.  The  Department  of  Health  and 
Human  Services  or  any  designee  of  the 
Secretary,  Department  of  Health  and 
Human  Services. 

DOT  agency.  An  agency  (or 
"operating  administration")  of  the 
United  States  Department  of 
Transportation  administering 
regulations  requiring  compliance  with 
this  part,  including  the  United  States 
Coast  Guard,  the  Federal  Aviation 
Administration,  the  Federal  Railroad 
Administration,  the  Federal  Highway 
Administration,  the  Urban  Mass 
Transportation  Administration  and  the 
Research  and  Special  Programs 
Administration. 

Employee.  An  individual  designated 
in  a  DOT  agency  regulation  as  subject  to 
drug  urine  testing  and  the  donor  of  a 
specimen  under  this  part.  As  used  in  this 
part  "employee"  includes  an  applicant 
for  employment.  "Employee"  and 
"individual"  or  "individual  to  be  tested" 
have  the  same  meaning  for  purposes  of 
this  part. 

Employer.  An  entity  employing  one  or 
more  employees  that  is  subject  to  DOT 
agency  regulations  requiring  compliance 
with  this  part.  As  used  in  this  part, 
"employer"  includes  an  industry 
consortium  or  joint  enterprise  comprised 
of  two  or  more  employing  entities,  but 
no  single  employing  entity  is  relieved  of 
its  responsibility  for  compliance  with 
this  part  by  virtue  of  participation  in 
such  a  consortium  or  joint  enterprise. 

Initial  test  (also  known  as  screening 
test).  An  immunoassay  screen  to 
eliminate  "negative"  urine  specimens 
from  further  consideration. 

Medical  Review  Officer  (MRO).  A 
licensed  physician  responsible  for 
receiving  laboratory  results  generated 
by  an  employer's  drug  testing  program 
who  has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  medical 
training  to  interpret  and  evaluate  an 

individual's  confirmed  positive  test 


result  together  with  his  or  her  medical 
history  and  any  other  relevant 
biomedical  information. 

Secretary.  The  Secretary  of 
Transportation  or  the  Secretary's 
designee. 

Shipping  container.  A  container 
capable  of  being  secured  with  a  tamper 
proof  seal  that  is  used  for  transfer  of  one 
or  more  specimen  bottle(s)  and 
associated  documentation  from  the 
collection  site  to  the  laboratory. 

Specimen  bottle.  The  bottle  which, 
after  being  labeled  and  sealed  according 
to  the  procedures  in  this  part,  is  used  to 
transmit  a  urine  sample  to  the 
laboratory. 

§§40.5-40.19    [Reserved] 

§  40.21    Ttw  drugs. 

(a)  DOT  agency  drug  testing  programs 
require  that  employers  test  for 
marijuana,  cocaine,  opiates, 
amphetamines  and  phencyclidine. 

(b)  An  employer  may  include  in  its 
testing  protocols  other  controlled 
substances  or  alcohol  only  pursuant  to  a 
DOT  agency  approval,  if  testing  for 
those  substances  is  authorized  under 
agency  regulations  and  if  the  DHHS  has 
established  an  approved  testing  protocol 
and  positive  threshold  for  each  such 
substance. 

(c)  Urine  specimens  collected  under 
DO"!"  agency  regulations  requiring 
compliance  with  this  part  may  only  be 
used  to  test  for  controlled  substances 
designated  or  approved  for  testing  as 
described  in  this  section  and  shall  not 
be  used  to  conduct  any  other  analysis  or 
test  unless  otherwise  specifically 
authorized  by  DOT  agency  regulations. 

(d)  This  section  does  not  prohibit 
procedures  reasonably  incident  to 
analysis  of  the  specimen  for  controlled 
substances  (e.g.,  determination  of  pH  or 
tests  for  specific  gravity,  creatinine 
concentration  or  presence  of 
adulterants). 

§  40.23    Preparation  for  teattng. 

The  employer  and  certified  laboratory 
shall  develop  and  maintain  a  clear  and 
well-documented  procedure  for 
collection,  shipment,  and  accessioning 
of  urine  specimens  under  this  part.  Such 
a  procedure  shall  include,  at  a  minimum, 
the  following: 

(a)  Utihzation  of  a  standard  drug 
testing  custody  and  control  form 
(carbonless  manifold).  The  form  shall  be 
a  multiple-part,  carbonless  record  form 
with  an  original  (copy  1),  and  a  "second 
original"  (copy  2),  both  of  which  shall 
accompany  the  specimen  to  the 
laboratory.  Copies  shall  be  provided  for 
the  Medical  Review  Officer  (copy  3.  to 
go  directly  to  the  MRO),  the  donor  (copy 


Federal  Register  /  Vol.  54.  No.  230  /  Friday.  December  1.  1989  /  Rules  and  Regulations        49B87 


4],  the  collector  (copy  5).  and  the 
employer  representative  (copy  6).  If  the 
employer  desires  to  exercise  the  split 
sample  option,  then  an  additional  copy 
of  the  urine  custody  and  control  form  is 
required.  This  copy  (copy  7)  shall  be  the 
"split  specimen  original,"  and  is  to 
accompany  the  split  specimen  to  the 
same  lab,  a  second  lab,  or  an  employer 
storage  site.  There  must  be  a  positive 
link  established  between  the  first 
specimen  and  the  split  specimen  through 
the  specimen  identification  nimiber,  the 
split  specimen  identification  number 
shall  be  an  obvious  derivative  of  the 
first  specimen  identification  number. 
The  form  should  be  a  permanent  record 
on  which  identifying  data  on  the  donor, 
and  on  the  specimen  collection  and 
transfer  process,  is  retained.  The  form 
shall  be  constructed  to  display,  at  a 
minimum,  the  following  elements,  which 
shall  appear  on  its  respective  parts  as 
indicated: 

(1)  The  following  information  shall 
appear  on  all  parts  of  the  form: 

(i)  A  preprinted  specimen 
identification  number,  which  shall  be 
unique  to  the  particular  collection.  If  the 
split  sample  option  is  exercised,  the 
preprinted  specimen  identification 
number  for  split  specimen  shall  be  an 
obvious  derivative  of  the  first  specimen; 
e.g.,  first  specimen  identification  number 
suffixed  "A,"  split  specimen  suffixed 
"B." 

(ii)  A  block  specifying  the  donor's 
employee  identification  number  or 
Social  Security  number,  which  shall  be 
entered  by  the  collector. 

(iii)  A  block  specifying  the  employer's 
name,  address,  and  identification 
number. 

(iv)  A  block  specifying  the  Medical 
-Review  Officer's  name  and  address. 

(v)  Specification  for  which  drugs  the 
specimen  identified  by  this  form  will  be 
tested. 

(vi)  Specification  for  the  reason  for 
which  this  test  conducted 
(preemployment,  random,  etc.),  which 
shall  be  entered  by  the  collector. 

(vii)  A  block  specifying  whether  or  not 
the  collector  read  the  tpmperatiu* 
within  4  minutes,  and  then  notation,  by 
the  collector,  that  the  temperature  of 
specimen  just  read  is  within  the  range  of 
32.5-37.7C/90.S-99.8F;  if  not  within  the 
acceptable  range,  an  area  is  provided  to 
record  the  actual  temperature. 

(viii)  A  chain-of-custody  block 
providing  areas  to  enter  the  following 
information  for  each  transfer  of 
possession:  Purpose  of  change;  released 
by  (signature/print  name);  received  by 
(signature/print  name);  date.  The  words 
"Provide  specimen  for  testing"  and 
"DONOR"  shall  be  preprinted  in  the 
initial  spaces. 


(ix)  Information  to  be  completed  by 
the  collector  Collector's  name;  date  of 
collection;  location  of  the  collection  site; 
a  space  for  remarks  at  which  unusual 
circumstances  may  be  described; 
notation  as  to  whether  or  not  the  split 
specimen  was  taken  in  accordance  with 
Federal  requirements  //the  option  to 
offer  the  split  specimen  was  exercised 
by  the  employer;  and  a  certification 
statement  as  set  forth  below  and  a 
signature  block  with  date  which  shall  be 
completed  by  the  collector 

I  certify  that  the  specimen  identified  on  this 
form  is  the  specimen  presented  to  me  by  the 
donor  providing  the  certification  on  Copy  3  of 
this  form,  that  it  be&n  the  same  identification 
number  as  that  set  forth  above,  and  that  it 
has  been  collected,  labelled  and  sealed  as  in 
accordance  with  applicable  Federal 
requirements. 

(2)  Information  to  be  provided  by  the 
laboratory  after  analysis,  which  shall 
appear  on  parts  1,  2  and  7  (if  applicable) 
of  the  form  only:  Accession  number; 
laboratory  name;  address;  a  space  for 
remarks;  specimen  results;  and 
certification  statement  as  set  forth 
below,  together  with  spaces  to  enter  the 
printed  name  and  signature  of  the 
certifying  laboratory  official  and  date: 

I  certify  that  the  specimen  identified  by  this 
accession  number  is  the  same  specimen  that 
bears  the  identification  numlier  set  forth 
above,  that  the  specimen  has  been  examined 
upon  receipt,  handled  and  analyzed  in 
accordance  with  applicable  Federal 
requirements,  and  that  the  results  set  forth 
below  are  for  that  specimen. 

(3)  A  block  to  be  completed  by  the 
Medical  Review  Officer  (MRO),  after  the 
review  of  the  specimen,  which  shall 
appear  on  parts  1,  2  and  7  (if  applicable) 
of  the  form  only,  provides  for  Lhe  MRO's 
name,  address,  and  certification,  to  read 
as  follows,  together  with  spaces  for 
signature  and  date: 

I  have  reviewed  the  laboratory  results  for 
the  specimen  identified  by  this  form  in 
accordance  with  applicable  Federal 
requirements.  My  final  determination/ 
verification  is: 

(4)  Information  to  be  provided  by  the 
donor,  which  shall  appear  on  parts  3 
through  6  of  the  form  only:  Donor  name 
(printed);  daytime  phone  number  date 
of  birth;  and  certification  statement  as 
set  forth  below,  together  with  a 
signature  block  with  date  which  shall  be 
completed  by  the  donor. 

I  certify  that  I  provided  my  urine  specimen 
to  the  collector  that  the  specimen  bottle  was 
sealed  with  a  tamper-proof  seal  in  my 
presence:  and  that  the  information  psovided 
on  this  form  and  on  the  label  affixed  to  the 
specimen  bottle  is  correct. 


(5)  A  statement  to  the  donor  whidi 
shall  appear  only  on  parts  3  and  4  of  the 
form,  as  follows: 

Should  the  results  of  the  laboratory  tests 
for  the  specimen  identified  by  this  form  l>e 
confirmed  positive,  the  Medical  Review 
Officer  will  contact  you  to  ask  about 
prescriptions  and  over-the-counter 
medications  you  may  have  takea  Therefore, 
you  may  want  to  make  a  list  of  those 
medications  as  a  "memory  )ogger."  THIS 
UST  IS  NOT  NECESSARY.  If  you  choose  to 
make  a  list,  do  so  either  on  a  separate  piece 
of  paper  or  on  the  back  of  your  copy  (Copy 
4— Donor)  of  this  form— DO  NOT  UST  ON 
THE  BACK  OF  ANY  OTHER  COPY  OF  THE 
FORM.  TAKE  YOUR  COPY  WITH  YOlJ. 

A  form  meeting  the  requirements  of 
this  paragraph  is  displayed  at  appendix 
A  to  this  part. 

(6)  The  drug  testing  custody  and 
control  form  may  include  such 
additional  information  as  may  be 
required  for  billing  or  other  legitimate 
purposes  necessary  to  the  collection, 
provided  that  personal  identifying 
information  on  the  donor  (other  than  the 
social  security  number)  may  not  be 
provided  to  the  laboratory.  Donor 
medical  information  may  appear  only  on 
the  copy  provided  to  the  donor. 

(b)(1)  Use  of  a  clean,  single-use 
specimen  bottle  that  is  securely 
wrapped  until  filled  with  the  specimen. 
A  clean,  single-use, collection  container 
(e.g.,  disposable  cup  or  sterile  urinal) 
that  is  securely  wrapped  until  used  may 
also  be  employed.  //  urination  is  directly 
into  the  specimen  bottle,  the  specimen 
bottle  shall  be  provided  to  the  employee 
still  sealed  in  its  wrapper  or  shall  be 
unwrapped  in  the  employee's  presence 
immediately  prior  to  its  being  provided. 
If  a  separate  collection  container  is 
used  for  urination,  the  collection 
container  shall  be  provided  to  the 
employee  still  sealed  in  its  wrapper  or 
shall  be  unvsrrapped  in  the  employee's 
presence  immediately  prior  to  its  being 
provided;  and  the  collection  site  person 
shall  unwrap  the  specimen  bottle  in  the 
presence  of  the  employee  at  the  time  the 
urine  specimen  is  presented. 

(2)  Use  of  a  tamperproof  sealing 
system,  designed  in  a  manner  such  to 
ensure  against  undetected  opening.  The 
specimen  bottle  shall  be  identified  with 
a  unique  identifying  number  identical  to 
that  appearing  on  the  urine  custody  and 
control  form,  and  space  shall  be 
provided  to  initial  the  bottle  affirming  its 
identify.  For  purposes  of  clarity,  this 
part  assumes  use  of  a  system  made  up 
of  one  or  more  preprinted  labels  and 
seals  (or  a  unitary  label/seal),  but  use  of 
other,  equally  effective  technologies  is 
authorized. 
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(c)  Use  of  a  shipping  container  in 
which  the  specimen  and  associated 
paperwork  may  be  transferred  and 
which  can  be  sealed  and  initialled  to 
prevent  undetected  tampering.  In  the 
split  specimen  option  is  exercised,  the 
split  specimen  and  associated 
paperwork  shall  be  sealed  in  a  shipping 
(or  storage]  container  and  initialled  to 
prevent  undetected  tampering. 

(d)  Written  procedures,  instructions 
and  training  shall  be  provided  as 
follows: 

(1)  Employer  collection  procedures 
and  training  shall  clearly  emphasize  that 
the  collection  site  person  is  responsible 
for  maintaining  the  integrity  of  the 
specimen  collection  and  transfer 
process,  carefully  ensuring  the  modesty 
and  privacy  of  the  donor,  and  is  to  avoid 
any  conduct  or  remarks  that  might  be 
construed  as  accusatorial  or  otherwise 
offensive  or  inappropriate. 

(2)  A  collection  site  person  shall  have 
successfully  completed  training  to  carry 
out  this  function  or  shall  be  a  licensed 
medical  professional  or  technician  who 
is  provided  instructions  for  collection 
under  this  part  and  certifies  completion 
as  required  in  this  part 

(i)  A  non-medical  collection  site 
person  shall  receive  training  in 
compliance  with  this  part  and  shall 
demonstrate  proficiency  in  the 
application  of  this  part  prior  to  serving 
as  a  collection  site  person.  A  medical 
professional,  technologist  or  technician 
licensed  or  otherwise  approved  to 
practice  in  the  jurisdiction  in  which  the 
collection  takes  place  is  not  required  to 
receive  such  training  if  that  person  is 
provided  instructions  described  in  this 
part  and  performs  collections  in 
accordance  with  those  instructions. 

(ii)  Collection  site  persons  shall  be 
provided  with  detailed,  clear 
instructions  on  the  collection  of 
specimens  in  compliance  with  this  part. 
Employer  representatives  and  donors 
subject  to  testing  shall  also  be  provided 
standard  written  instructions  setting 
forth  their  responsibilities. 

(3)  Unless  it  is  impracticable  for  any 
other  individual  to  perform  this  function, 
a  direct  supervisor  of  an  employee  shall 
not  serve  as  the  collection  site  person 
for  a  test  of  the  employee.  If  the  rules  of 
a  DOT  agency  are  more  stringent  than 
this  provision  regarding  the  use  of 
supervisors  as  collection  site  personnel. 
the  DOT  agency  rules  shall  prevail  with 
respect  to  testing  to  which  they  apply. 

(4)  In  any  case  where  a  collection  is 
monitored  by  non-medical  personnel  or 
is  directly  observed,  the  collection  site 
person  shall  be  of  the  same  gender  as 
the  donor.  A  collection  is  monitored  for 
this  purpose  if  the  enclosure  provides 
less  than  complete  privacy  for  the  donor 


(e.g.,  if  a  restroom  stall  is  used  and  the 
collection  site  person  remains  in  the 
restroom,  or  if  the  collection  site  person 
is  expected  to  listen  for  use  of  unsecured 
sources  of  water.) 

S  40.25   Sp«cim«n  coltoction  proccdurM. 

(a)  Designation  of  collection  site.  (1) 
Each  employer  drug  testing  program 
shall  have  one  or  more  designated 
collection  sites  which  have  all  necessary 
personnel,  materials,  equipment, 
facilities  and  supervision  to  provide  for 
the  collection,  security,  temporary 
storage,  and  shipping  or  transportation 
of  uring  specimens  to  a  certified  drug 
testing  laboratory.  An  independent 
medical  facility  may  also  be  utilized  as 

a  collection  site  provided  the  other 
applicable  requirements  of  this  part  are 
met. 

(2)  A  designated  collection  site  may 
be  any  suitable  location  where* 
specimen  can  be  collected  under 
conditions  set  forth  in  this  part, 
including  a  properly  equipped  mobile 
facility.  A  designated  collection  site 
shall  be  a  location  having  an  enclosure 
within  which  private  urination  can 
occur,  a  toilet  for  completion  of 
urination  (unless  a  single-use  collector  is 
used  with  sufficient  capacity  to  contain 
the  void),  and  a  suitable  clean  surface 
for  writing.  The  site  must  also  have  a 
source  of  water  for  washing  hands, 
which,  if  practicable,  should  be  external 
to  the  enclosure  where  urination  occurs. 

(b)  Security.  The  purpose  of  this 
paragraph  is  to  prevent  unauthorized 
access  which  could  compromise  the 
integrity  of  the  collection  process  or  the 
specimen. 

(1)  Procedures  shall  provide  for  the 
designated  collection  site  to  be  secure.  If 
a  collection  site  facility  is  dedicated 
solely  to  urine  collection,  it  shall  be 
secure  at  all  times.  If  a  facility  cannot  be 
dedicated  solely  to  drug  testing,  the 
portion  of  the  facility  used  for  testing 
shall  be  secured  during  drug  testing. 

(2)  A  facility  normally  used  for  other 
purposes,  such  as  a  public  rest  room  or 
hospital  examining  room,  may  be 
secured  by  visual  inspection  to  ensure 
other  persons  are  not  present  and 
undetected  access  (e.g.,  through  a  rear 
door  not  in  the  view  of  the  collection 
site  person)  is  not  possible.  Security 
during  collection  may  be  maintained  by 
effective  restriction  of  access  to 
collection  materials  and  specimens.  In 
the  case  of  a  public  rest  room,  the 
facility  must  be  posted  against  access 
during  the  entire  collection  procedure  to 
avoid  embarrassment  to  the  employee 
or  distraction  of  the  collection  site 
person. 

(3)  If  it  is  impractical  to  maintain 
continuous  physical  security  of  a 


collection  site  from  the  time  the 
specimen  is  presented  until  the  sealed 
mailer  is  transferred  for  shipment  the 
following  minimum  procedures  shall 
apply.  The  specimen  shall  remain  under 
the  direct  control  of  the  collection  site 
person  from  delivery  to  its  being  sealed 
in  the  mailer.  The  mailer  shall  be 
immediately  mailed,  maintained  in 
secure  storage,  or  remain  until  mailed 
imder  the  personal  control  of  the 
collection  site  person. 

(c)  Chain  of  custody.  The  chain  of 
custody  block  of  the  drug  testing 
custody  and  control  form  shall  be 
properly  executed  by  authorized 
collection  site  personnel  upon  receipt  of 
specimens.  Handling  and  transportation 
of  urine  specimens  from  one  authorized 
individual  or  place  to  another  shall 
always  be  accomplished  through  chain 
of  custody  procedures.  Every  effort  shall 
be  made  to  minimize  the  number  of 
persons  handling  specimens. 

(d)  Access  to  authorized  personnel 
only.  No  unauthorized  personnel  shall 
.be  permitted  in  any  part  of  the 
designated  collection  site  where  urine 
specimens  are  collected  or  stored.  Only 
the  collection  site  person  may  handle 
specimens  prior  to  their  securement  in 
the  mailing  container  or  monitor  or 
observe  specimen  collection  (under  the 
conditions  specified  in  this  part).  In 
order  to  promote  security  of  specimens, 
avoid  distraction  of  the  collection  site 
person  and  ensure  against  any 
confusion  in  the  identification  of 
specimens,  the  collection  site  person 
shall  have  only  one  donor  under  hitf  or 
her  supervision  at  any  time.  For  this 
purpose,  a  collection  procedure  is 
complete  when  the  urine  bottle  has  been 
sealed  and  initialled,  the  drug  testing 
custody  and  control  form  has  been 
executed,  and  the  employee  has 
departed  the  site  (or,  in  the  case  of  an 
employee  who  was  unable  to  provide  a 
complete  specimen,  has  entered  a 
waiting  area). 

(e)  Privacy.  (1)  Procedures  for 
collecting  urine  specimens  shall  allow 
individual  privacy  unless  there  is  a 
reason  to  believe  that  a  particular 
individual  may  alter  or  substitute  the 
specimen  to  be  provided,  as  further 
described  in  this  paragraph. 

(2)  For  purposes  of  this  part,  the 
following  circumstances  are  the 
exclusive  grounds  constituting  a  reason 
to  believe  that  the  individual  may  alter 
or  substitute  the  specimen: 

(i)  The  employee  has  presented  a 
urine  specimen  that  falls  outside  the 
normal  temperature  range  (32.5'-37.7 
°C/90.5'-99.8  'F).  and 

(A)  The  employee  declines  to  provide 
a  measurement  of  oral  body 
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temperature,  as  provided  in  paragraph 
(f)(14)ofthepart;or 

(B)  Oral  body  temperature  varies  by 
more  than  1*C/1.6*F  from  the 
temperature  of  the  specimen; 

(ii)  The  last  urine  specimen  provided 
by  the  employee  (i.e..  on  a  previous 
occasion)  was  determined  by  the 
laboratory  to  have  a  specific  gravity  of 
less  than  1.003  and  a  creatinine 
concentration  below  .2g/L; 

(iii)  The  collection  site  person 
observes  conduct  clearly  and 
unequivocally  indicating  an  attempt  to 
substitute  or  adulterate  the  sample  (e.g.. 
substitute  urine  in  plain  view,  blue  dye 
in  specimen  presented,  etc.);  or 

(iv)  The  employee  has  previously  been 
determined  to  have  used  a  controlled 
substance  without  medical  authorization 
and  the  particular  test  was  being 
conducted  under  a  DOT  agency 
regulation  providing  for  follow-up 
testing  upon  or  after  return  to  service. 

(3)  A  higher-level  supervisor  of  the 
collection  site  person,  or  a  designated 
employer  representative,  shall  review 
and  concur  in  advance  with  any 
decision  by  a  collection  site  person  to 
obtain  a  specimen  under  the  direct 
observation  of  a  same  gender  collection 
site  person  based  upon  the 
ciramistances  described  in 
subparagraph  (2)  of  this  paragraph. 

(f)  Integrity  and  identity  of  specimen. 
Employers  shall  take  precautions  to 
ensure  that  a  urine  specimen  is  not 
adulterated  or  diluted  during  the 
collection  procedure  and  that 
information  on  the  luine  bottie  and  on 
the  urine  custody  and  control  form  can 
identify  the  individual  from  whom  the 
specimen  was  collected.  The  following 
minimum  precautions  shall  be  taken  to 
ensure  that  unadulterated  specimens  are 
obtained  and  correcUy  identified: 

(1)  To  deter  the  dilution  of  specimens 
at  the  collection  site,  toilet  bluing  agents 
shall  be  placed  in  toilet  tanks  wherever 
possible,  so  the  reservoir  of  water  in  the 
toilet  bowl  always  remains  blue.  Where 
practicable,  there  shall  be  no  other 
source  of  water  (e.g.,  shower  or  sink)  in 
the  enclosure  where  urination  occivs.  If 
there  is  another  source  of  water  in  the 
enclosure  it  shall  be  effectively  secured 
or  monitored  to  ensure  it  is  not  used  as  a 
source  for  diluting  the  specimen. 

(2)  When  an  Individual  arrives  at  the 
collection  site,  the  collection  site  person 
shall  ensure  that  the  individual  is 
positively  identified  as  the  employee 
selected  for  testing  (e.g.,  through 
presentation  of  photo  identification  or 
identification  by  the  employer's 
representative).  If  the  individual's 
identity  cannot  be  established,  the 
collection  site  person  shall  not  proceed 
with  the  collection.  If  the  employee 


requests,  the  collection  site  person  shall 
show  his/her  identification  to  the 
employee. 

(3)  If  the  individual  fails  to  arrive  at 
the  assigned  time,  the  collection  site 
person  shall  contact  the  appropriate 
authority  to  obtain  guidance  on  the 
action  to  be  taken. 

(4)  The  collection  site  person  shall  ask 
the  individual  to  remove  any 
unnecessary  outer  garments  such  as  a 
coat  or  jacket  that  might  conceal  items 
or  substances  that  could  be  used  to 
tamper  with  or  adulterate  the 
individual's  urine  specimen.  The 
collection  site  person  shall  ensure  that 
all  personal  belongings  such  as  a  purse 
or  briefcase  remain  with  the  outer 
garments.  The  individual  may  retain  his 
or  her  wallet  If  the  employee  requests 
it  the  collection  sitp  personnel  shall 
provide  the  employee  a  receipt  for  any 
personal  belongings. 

(5)  The  individual  shall  be  instructed 
to  wash  and  dry  his  or  her  hands  prior 
to  urination. 

(6)  After  washing  hands,  the 
individual  shall  remain  in  the  presence 
of  the  collection  site  person  and  shall 
not  have  access  to  any  water  fountain, 
faucet  soap  dispenser,  cleaning  agent  or 
any  other  materials  which  could  be  used 
to  adulterate  the  specimen. 

(7)  The  individual  may  provide  his/ 
her  specimen  in  the  privacy  of  a  stall  or 
otherwise  partitioned  area  that  allows 
for  Individual  privacy.  The  collection 
site  person  shall  provide  the  individual 
with  a  specimen  bottie  or  collection 
container,  if  applicable,  for  this  purpose. 

(8)  The  collection  site  person  shall 
note  any  unusual  behavior  or 
appearance  on  the  urine  custody  and 
control  form. 

(9)  In  the  exceptional  event  that  an 
employer-designated  collection  site  is 
not  accessible  and  there  is  an  immediate 
requirement  for  specimen  collection 
(e.g.,  circumstances  require  a  post- 
accident  test),  a  public  rest  room  may  be 
used  according  to  the  following 
procedures:  A  collection  site  person  of 
the  same  gender  as  the  individual  shall 
accompany  the  individual  into  the 
public  rest  room  which  shall  be  made 
secure  during  the  collection  procedure.  If 
possible,  a  toilet  bluing  agent  shall  be 
placed  in  the  bowl  and  any  accessible 
toilet  tank.  The  collection  site  person 
shall  remain  in  the  rest  room,  but 
outside  the  stall,  until  the  specimen  is 
collected.  If  no  bluing  agent  is  available 
to  deter  specimen  dilution,  the  collection 
site  person  shall  instruct  the  individual 
not  to  flush  the  toilet  until  the  specimen 
is  delivered  to  the  collection  site  person. 
After  the  collection  site  person  has 
possession  of  the  specimen,  the 
individual  will  be  instructed  to  flush  the 


toilet  and  to  participate  with  the 
collection  site  person  in  completing  the 
chain  of  custody  procedures, 

(10)(i)  Upon  receiving  the  specimen 
from  the  individual  the  collection  site 
person  shall  determine  if  it  contains  at 
least  60  milliliters  of  urine.  If  the 
individual  is  unable  to  provide  a  60 
milliliters  of  urine,  the  collection  site 
person  shall  direct  the  individual  to 
drink  fiuids  and,  after  a  reasonable  time, 
again  attempt  to  provide  a  complete 
sample  using  a  fresh  specimen  bottle 
(and  fresh  collection  container,  if 
employed).  The  original  specimen  shall 
be  discarded.  If  the  employee  is  still 
unable  to  provide  a  complete  specimen, 
the  following  rules  apply: 

(A)  In  the  case  of  a  post-accident  test 
or  test  for  reasonable  cause  (as  defined 
by  the  DOT  agency),  the  employee  shall 
remain  at  the  collection  site  and 
continue  to  consume  reasonable 
quantities  of  fluids  until  the  specimen 
has  been  provided  or  until  the 
expiration  of  a  period  up  to  8  hours  from 
the  begiiming  of  the  collection 
procedure. 

(B)  In  the  case  of  a  preemployment 
test  random  test  periodic  test  or  other 
test  not  for  cause  (as  defined  by  the 
DOT  agency),  the  employer  may  elect  to 
proceed  as  specified  in  paragraph 
(f)(10)(i)(A)  of  this  section  (consistent 
with  any  applicable  restrictions  on 
hours  of  service)  or  may  elect  to 
discontinue  the  collection  and  conduct  a 
subsequent  collection  at  a  later  time. 

(C)  If  the  employee  cannot  provide  a 
complete  sample  within  the  up  to  8-hour 
period  or  at  the  subsequent  collection, 
as  applicable,  then  the  employer's  MRO 
shall  refer  the  individual  for  a  medical 
evaluation  to  develop  pertinent 
information  concerning  whether  the 
individual's  inabihty  to  provide  a 
specimen  is  genuine  or  constitutes  a 
refusal  to  provide  a  specimen.  (In 
preemployment  testing,  if  the  employer 
does  not  wish  to  hire  the  individual,  the 
MRO  is  not  required  to  make  such  a 
referral.)  Upon  completion  of  the 
examination,  the  MRO  shall  report  his 
or  her  conclusions  to  the  employer  in 
writing. 

(ii)  "The  employer  may,  but  is  not 
required  to,  use  a  "split  sample"  method 
of  collection. 

(A)  The  donor  shall  urinate  into  a 
collection  container,  which  the 
collection  site  person,  in  the  presence  of 
the  donor,  after  determining  specimen 
temperature,  pours  into  two  specimen 
botties. 

(B)  The  first  botUe  is  to  be  used  for  the 
DOT-mandaf  ed  test  and  60  ml  of  urine 
shall  be  poured  into  it  If  there  is  no 
additional  urine  available  for  the  second 
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specimen  bottle,  the  first  »pecfanen 
bottle  shall  nevertheless  be  processed 
for  testing. 

(C)  Up  to  80  ml  of  the  remainder  of  the 
urine  shall  be  poured  Into  the  second 
specimen  bottle. 

(D)  All  requirements  of  this  part  shall 
be  followed  with  respect  to  both 
samples.  Including  the  requirement  tfiat 
a  copy  of  the  chain  of  custody  form 
accompany  each  bottle  processed  under 
"split  sample"  procedures. 

(E)  Any  specimen  collected  under 
"split  sample"  procedures  must  be 
stored  in  a  seciired,  refrigerated 
environment  and  an  appropriate  entry 
made  in  the  chain  of  custody  form. 

(F)  If  the  test  of  the  first  bottle  is 
positive,  the  employee  may  request  that 
the  MRO  direct  that  the  second  bottle  be 
tested  in  a  DHHS-certified  laboratory 
for  presence  of  the  drug(8)  for  which  a 
positive  result  was  obtained  in  the  test 
of  the  first  bottle.  The  result  of  this  test 
is  transmitted  to  the  MRO  without 
regard  to  the  cutoff  raloes  of  i  40.29. 
The  MRO  shall  honor  such  a  request  if  It 
is  made  within  72  hours  of  the 
employee's  having  actual  notice  that  he 
or  she  tested  positive. 

(G)  Action  required  by  DOT 
regulations  as  the  result  of  a  positive 
drug  test  (e.g.,  removal  from  performing 
a  safety-sensitive  function)  is  not  stayed 
pending  the  result  of  the  second  test 

(H)  If  the  result  of  the  second  test  is 
negative,  the  MRO  shall  cancel  the  test 

(11)  After  the  specimen  has  been 
provided  and  submitted  to  the  collection 
site  person,  the  individual  shall  be 
allowed  to  wash  his  or  her  hands. 

(12)  Immediately  after  the  specimen  is 
collected,  the  collection  site  person  shall 
measure  the  temperature  of  the 
specimen.  The  temperature  measuring 
device  used  must  accurately  reflect  the 
tempera t\ire  of  the  specimen  and  not 
contaminate  the  specimen.  The  time 
from  urination  to  temperattwe  measure 
is  critical  and  in  no  case  shaO  exceed  4 
minutes. 

(13)  A  specimen  temperature  outside 
the  range  of  32.5*-37.7  °C/90.5*-99.8  'F 
constitutes  a  reason  to  believe  that  the 
individual  has  altered  or  substituted  the 
specimen  (see  paragraph  (e){2)(i)  of  this 
section).  In  such  cases,  the  individual 
supplying  the  specimen  may  volunteer 
to  have  his  or  her  oral  temperature 
taken  to  provide  evidence  to  counter  the 
reason  to  believe  the  individual  may 
have  altered  or  substituted  the 
specimen. 

(14)  Immediately  after  the  specimen  is 
collected,  the  collection  site  person  shall 
also  inspect  the  specinwn  to  determine 
its  color  and  look  for  any  signs  of 
contaminants.  Any  unusual  findings 


shall  be  noted  on  the  urine  custody  and 
control  form. 

(15)  All  specimens  suspected  of  being 
adulterated  shaO  be  forwarded  to  the 
laboratory  for  testing. 

(16)  Whenever  there  is  reason  to 
beUeve  that  a  particular  individual  has 
altered  or  substituted  the  specimen  as 
described  in  paragraph  (e)(2)  (i)  or  (iii) 
of  this  section,  a  second  specimen  shall 
be  obtained  as  soon  as  possible  under 
the  direct  observation  of  a  same  gender 
collection  site  person. 

(17)  Both  the  Individual  being  tested 
and  the  collection  site  person  shall  keep 
the  specimen  in  view  at  all  times  prior  to 
its  being  sealed  and  labeled.  As 
provided  below,  the  specimen  shall  be 
sealed  (by  placement  of  a  tamperproof 
seal  over  the  bottie  cap  and  down  the 
sides  of  the  bottle)  and  labeled  in  the 
presence  of  the  employee.  If  the 
specimen  is  transferred  to  a  second 
bottle,  the  collection  site  person  shall 
request  die  individual  to  observe  the 
transfer  of  the  specimen  and  the 
placement  of  the  tamperproof  seal  over 
the  bottle  cap  and  down  the  sides  of  the 
bottle. 

(18)  The  coUection  site  person  and  the 
individual  being  tested  shaQ  be  present 
at  the  same  time  during  procedures 
outlined  in  paragraphs  (fKl9H0(22l  of 
this  section. 

(19)  The  collection  site  person  shall 
place  securely  on  the  bottie  an 
Identification  label  which  contains  the 
date,  the  Individual's  specimen  number, 
and  any  other  identifyijig  information 
provided  or  required  by  the  employer.  If 
separate  from  tiie  label  the  tamperproof 
seal  shall  also  be  applied. 

(20)  The  Individual  shall  initial  the 
identification  label  on  the  specimen 
bottle  for  the  purpose  of  certifying  Aat  it 
is  the  specimen  collected  from  him  or 
her. 

(21)  The  collection  site  person  shall 
enter  on  the  drug  testing  custody  and 
control  form  all  information  identifying 
the  specimen.  The  coOection  site  person 
shall  sign  the  drug  testing  custody  and 
control  form  certifying  that  the 
collection  was  accomplished  according 
to  the  applicable  Federal  requirements. 

(22Ki)  The  individual  shall  be  asked  to 
read  and  sign  a  statement  on  the  drug 
testing  custody  and  control  form 
certifying  that  the  specimen  identified  as 
having  been  collected  from  him  or  her  is 
in  fact  the  specimen  he  or  she  provided. 

(ii)  When  specified  by  DOT  agency 
regulation  or  required  by  the  collection 
site  (other  than  an  employer  site)  or  by 
the  laboratory,  tfie  employee  may  be 
required  to  sign  a  consent  or  release 
form  authorizing  the  collection  of  the 
specimen,  analysis  of  the  specimen  for 
designated  controlled  substances,  and 


release  of  the  results  to  die  employer. 
The  employee  may  not  be  required  to 
waive  liability  with  respect  to 
negligence  on  the  part  of  any  person 
participating  in  the  collection,  handling 
or  analysis  of  the  specimen  or  to 
indemnify  any  person  for  the  negligence 
of  others. 

(23)  The  collection  site  person  shall 
complete  the  chain  of  custody  portion  of 
the  drug  testing  custody  and  control 
form  to  indicate  receipt  of  the  specimen 
from  the  employee  and  shall  certify 
proper  completion  of  the  collection. 

(24)  The  urine  specimen  and  chain  of 
custody  form  are  now  ready  for 
shipmenL  If  the  specimen  is  not 
immediately  prepared  for  shipment,  the 
collection  site  person  shall  ensure  that  it 
is  appropriately  safeguarded  during 
temporary  storage. 

(25)(i)  While  any  part  of  the  above 
chain  of  custody  procedures  is  being 
performed,  it  is  essential  that  the  urine 
specimen  and  custody  dociunents  be 
under  the  control  of  the  involved 
collection  site  persoa  If  the  involved 
collection  site  person  leaves  his  or  her 
work  station  momentarily,  the  collection 
site  person  shall  take  the  specimen  and 
drug  testing  custody  and  control  form 
with  him  or  her  or  shall  secure  them. 
After  the  collection  site  person  returns 
to  the  work  station,  the  custody  process 
will  continue.  If  the  collection  site 
person  is  leaving  for  an  extended  period 
of  time,  he  or  she  shall  package  the 
specimen  for  mailing  before  leaving  the 
site. 

(ii)  The  collection  site  person  shall  not 
leave  the  coUectiwi  site  In  the  interval 
between  presentation  of  the  specimen 
by  the  employee  and  securement  of  the 
sample  with  an  identifying  label  bearing 
the  employee's  specimen  identification 
number  (shown  on  the  urine  custody 
and  control  form)  and  seal  initialed  by 
the  employee.  If  it  becomes  necessary 
for  the  collection  site  person  to  leave  the 
site  during  this  interval,  the  collection 
shall  be  nullified  and  (at  the  election  of 
the  employer)  a  new  collection  begun. 

(g)  Collection  control.  To  the 
maximum  extent  possible,  collection  site 
personnel  shall  keep  the  individual's 
specimen  bottie  within  sight  both  before 
and  after  the  individual  has  urinated. 
After  the  specimen  is  collected,  it  shall 
be  properly  sealed  and  labeled. 

(h)  Transportation  to  laboratory. 
Collection  site  personnel  shall  arrange 
to  ship  the  collected  specimen  to  the 
drug  testing  laboratory.  The  specimens 
shall  be  placed  in  shipping  containers 
designed  to  minimize  the  possibiHty  of 
damage  during  shipment  (e.g.,  specimen 
boxes  and/or  padded  mailers);  and 
those  containers  shall  be  securely 
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sealed  to  eliminate  the  possibility  of 
undetected  tampering.  On  the  tape 
sealing  the  container,  the  collection  site 
person  shall  sign  and  enter  the  date 
specimens  were  sealed  in  the  shipping 
containers  for  shipment.  The  collection 
site  person  shall  ensure  that  the  chain  of 
custody  documentation  is  attached  or 
enclosed  in  each  container  sealed  for 
shipment  to  the  drug  testing  laboratory. 

(i)  Failure  to  cooperate.  If  the 
employee  refuses  to  cooperate  with  the 
collection  process,  the  collection  site 
person  shall  inform  the  employer 
representative  and  shall  document  the 
non-cooperation  on  the  drug  testing 
custody  and  control  form. 

(j)  Employee  requiring  medical 
attention.  If  the  sample  is  being 
collected  from  an  employee  in  need  of 
medical  attention  (e.g.,  as  part  of  a  post- 
accident  test  given  in  an  emergency 
medical  facility),  necessary  medical 
attention  shall  not  be  delayed  in  order 
to  collect  the  specimen. 

(k)  Use  of  chain  of  custody  forms.  A 
chain  of  custody  form  (and  a  laboratory 
internal  chain  of  custody  document, 
where  applicable)  shall  be  used  for 
maintaining  control  and  accountability 
of  each  specimen  from  the  point  of 
collection  to  final  disposition  of  the 
specimen.  The  date  and  purpose  shall  be 
documented  on  the  form  each  time  a 
specimen  is  handled  or  transferred  and 
every  individual  in  the  chain  shall  be 
identified.  Every  effort  shall  be  made  to 
minimize  the  number  of  persons 
handling  specimens. 

9  40.27    Laboratory  personnel. 

(a)  Day-to-day  management.  (1)  The 
laboratory  shall  have  a  qualified 
individual  to  assume  professional, 
organizational,  educational,  and 
administrative  responsibility  for  the 
laboratory's  urine  drug  testing  facility. 

(2)  This  individual  shall  have 
documented  scientific  qualifications  in 
analytical  forensic  toxicology.  Minimum 
qualifications  are: 

(i)  Certification  as  a  laboratory 
director  by  a  State  in  forensic  or  clinical 
laboratory  toxicology;  or 

(ii)  A  Ph.D.  in  one  of  the  natural 
sciences  with  an  adequate 
undergraduate  and  graduate  education 
in  biology,  chemistry,  and  pharmacology 
or  toxicology;  or 

(iii)  Training  and  experience 
comparable  to  a  Ph.D.  in  one  of  the 
natural  sciences,  such  as  a  medical  or 
scientific  degree  with  additional  training 
and  laboratory/research  experience  in 
biology,  chemistry,  and  pharmacology  or 
toxicology;  and 

(iv)  In  addition  to  the  requirements  in 
paragraph  (a)(2)  (i).  (ii).  or  (iii)  of  this 


section,  minimum  qualifications  also 
require: 

(A)  Appropriate  experience  in 
analytical  forensic  toxicology  including 
experience  with  the  analysis  of 
biological  material  for  drugs  of  abuse, 
and 

(B)  Appropriate  training  and/or 
experience  in  forensic  applications  of 
analytical  toxicology,  e.g.,  publications, 
court  testimony,  research  concerning 
analytical  toxicology  of  drugs  of  abuse, 
or  other  factors  which  qualify  the 
individual  as  an  expert  witness  in 
forensic  toxicology. 

(3)  This  individual  shall  be  engaged  in 
and  responsible  for  the  day-to-day 
management  of  the  drug  testing 
laboratory  even  where  another 
individual  has  overall  responsibility  for 
an  entire  multi-specialty  laboratory. 

(4)  This  individual  shall  be 
responsible  for  ensuring  that  there  are 
enough  personnel  with  adequate 
training  and  experience  to  supervise  and 
conduct  the  work  of  the  drug  testing 
laboratory.  He  or  she  shall  assure  the 
continued  competency  of  laboratory 
personnel  by  documenting  their  in- 
service  training,  reviewing  their  work 
performance,  and  verifying  their  skills. 

(5)  This  individual  shall  be 
responsible  for  the  laboratory's  having  a 
procedure  manual  which  is  complete, 
up-to-date,  available  for  personnel 
performing  tests,  and  followed  by  those 
personnel.  The  procedure  manual  shall 
be  reviewed,  signed,  and  dated  by  this 
responsible  individual  whenever 
procedures  are  first  placed  into  use  or 
changed  or  when  a  new  individual 
assumes  responsibility  for  management 
of  the  drug  testing  laboratory.  Copies  of 
all  procedures  and  dates  on  which  they 
are  in  effect  shall  be  maintained. 
(Specific  contents  of  the  procedure 
manual  are  described  in  §  40.29(n)(l).) 

(6)  This  individual  shall  be 
responsible  for  maintaining  a  quality 
assurance  program  to  assure  the  proper 
performance  and  reporting  of  all  test 
results;  for  maintaining  acceptable 
analytical  performance  for  all  controls 
and  standards;  for  maintaining  quality 
control  testing;  and  for  assuring  and 
documenting  the  validity,  reliability, 
accuracy,  precision,  and  performance 
characteristics  of  each  test  and  test 
system. 

(7)  This  individual  shall  be 
responsible  for  taking  all  remedial 
actions  necessary  to  maintain 
satisfactory  operation  and  performance 
of  the  laboratory  in  response  to  quality 
control  systems  not  being  within 
performance  specifications,  errors  in 
result  reporting  or  in  analysis  of 
performance  testing  results.  This 
individual  shall  ensure  that  sample 


results  are  not  reported  until  all 
corrective  actions  have  been  taken  and 
he  or  she  can  assure  that  the  tests 
results  provided  are  accurate  and 
reliable. 

(b)  Test  validation.  The  laboratory's 
urine  drug  testing  facility  shall  have  a 
qualified  individual(s)  who  reviews  all 
pertinent  data  and  quality  control 
results  in  order  to  attest  to  the  validity 
of  the  laboratory's  test  reports.  A 
laboratOTy  may  designate  more  than  one 
person  to  perform  this  function.  This 
individual(s)  may  be  any  employee  who 
is  qualified  to  be  responsible  for  day-to- 
day management  or  operation  of  the 
drug  testing  laboratory. 

(c)  Day-to-day  operations  and 
supervision  of  analysts.  The 
laboratory's  urine  drug  testing  facility 
shall  have  an  individual  to  be 
responsible  for  day-to-day  operations 
and  to  supervise  the  technical  analysts. 
This  individual(s)  shall  have  at  least  a 
bachelor's  degree  in  the  chemical  or 
biological  sciences  or  medical 
technology  or  equivalent.  He  or  she 
shall  have  training  and  experience  in  the 
theory  and  practice  of  the  procedures 
used  in  the  laboratory,  resulting  in  his  or 
her  thorough  understanding  of  quality 
control  practices  and  procedures;  the 
review,  interpretation,  and  reporting  of 
test  results;  maintenance  of  chain  of 
custody;  and  proper  remedial  actions  to 
be  taken  in  response  to  test  systems 
being  out  of  control  limits  or  detecting 
aberrant  test  or  quality  control  results. 

(d)  Other  personnel.  Other  technicians 
or  nontechnical  staff  shall  have  the 
necessary  training  and  skills  for  the 
tasks  assigned. 

(e)  Training.  The  laboratory's  urine 
drug  testing  program  shall  make 
available  continuing  education  programs 
to  meet  the  needs  of  laboratory 
personnel. 

(f)  Files.  Laboratory  personnel  files 
shall  include:  resume  of  training  and 
exf>erience,  certification  or  license  if 
any;  references;  job  descriptions; 
records  of  performance  evaluation  and 
advancement;  incident  reports;  and 
results  of  tests  which  establish 
employee  competency  for  the  position 
he  or  she  holds,  such  as  a  test  for  color 
blindness,  if  appropriate. 

9  40.29    Laboratory  analysis  procedures. 

(a)  Security  and  chain  of  custody.  (1) 
Drug  testing  laboratories  shall  be  secure 
at  all  times.  They  shall  have  in  place 
sufficient  security  measures  to  control 
access  to  the  premises  and  to  ensure 
that  no  unauthorized  personnel  handle 
specimens  or  gain  access  to  the 
laboratory  process  or  to  areas  where 
records  are  stored.  Access  to  these 
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secured  areas  shall  be  limited  to 
specifically  autborized  individuals 
whose  authorization  is  dociunented. 
With  the  exception  of  pcrsonnd 
authorized  to  conduct  inspections  on 
behalf  of  Federal  agencies  for  which  the 
laboratory  is  engaged  in  urine  testing  or 
on  behalf  of  DHHS.  all  authorized 
visitors  and  maintenance  and  service 
personnel  shall  be  escorted  at  all  times. 
Documentation  of  individuals  accessing 
these  areas,  dates,  and  time  of  entry  and 
purpose  of  entry  must  be  maintained. 
(2)  Laboratories  shall  use  chain  of 
custody  procedures  to  maintain  control 
and  accountability  of  specimens  from 
receipt  through  completion  of  testing, 
reporting  of  results  during  storage,  and 
continuing  until  final  disposition  of 
specimens.  The  date  and  purpose  shall 
be  documented  on  an  appropriate  chain 
of  custody  form  each  time  a  specimen  is 
handled  or  transferred  and  every 
individual  in  the  chain  shall  be 
identified.  Accordingly,  authorized 
technicians  shaQ  be  responsible  for  each 
urine  specimen  or  aliquot  in  their 
possession  and  shall  sign  and  complete 
chain  of  custody  forms  for  those 
specimens  or  aliquots  as  they  are 
received. 

(b)  Receiving.  [I)  When  a  shipment  of 
specimens  is  received,  laboratory 
personnel  shall  inspect  each  package  for 
evidence  of  possible  tampering  and 
compare  information  on  specimen 
bottles  within  each  package  to  the 
information  on  the  accompanying  chain 
of  custody  forms.  Any  direct  evidence  of 
tampering  or  discrepancies  in  the 
information  on  specimen  bottles  and  the 
employer's  chain  of  custody  forms 
attached  to  the  shipment  shall  be 
immediately  reported  to  the  employer 
and  shall  be  noted  on  the  laboratory's 
chain  of  custody  form  which  shall 
accompany  the  specimens  while  they 
are  in  the  laboratory's  possession. 

(2)  Specimen  bottles  gorverally  shall  be 
retained  within  the  laboratory's 
accession  area  until  all  analyses  have 
been  completed.  Aliquots  and  the 
laboratory's  chain  of  custody  forms 
shall  be  used  by  laboratory  personnel 
for  conducting  initial  and  confirmatory 
tests. 

(c)  Short-term  refrigerated  storage. 
Specimens  that  do  not  receive  an  initial 
test  within  7  days  of  arrival  at  the 
laboratory  shall  be  placed  in  secure 
re&igeration  units.  "Temperatures  shall 
not  exceed  Q'C  Emergency  power 
equipment  shall  be  available  in  case  of 
prolonged  power  failure. 

(d)  Specimen  processing.  Laboratory 
facilibes  for  urine  drug  testing  will 
normally  process  specimens  by  grouping 
them  into  batches.  The  number  of 
specimens  in  each  batch  may  vary 


significantly  depending  on  the  size  of 
the  laboratory  and  its  workload.  When 
conducting  either  initial  or  confirmatory 
tests,  every  batch  shall  contain  an 
appropriate  number  of  standards  for 
calibrating  th^  instrumentation  and  a 
minimum  of  10  percent  controls.  Both 
quality  control  and  blind  performance 
test  samples  shall  appear  as  ordinary 
samples  to  laboratory  analysts. 

[e]butiaJ  test.  (1)  The  initial  test  shall 
use  an  immunoassay  which  meets  the 
requirements  of  the  Food  and  Drug 
Administration  for  conunercial 
distribution.  The  following  initial  cutoff 
levels  shall  be  used  when  screening 
specimens  to  determine  whether  they 
are  negative  for  these  five  drugs  or 
classes  of  drugs: 


InJM  teat  ci/to«f 
l«^ets|ng/mQ 

Mnriiiinna  mfltahoMMI  .....-.., 

100 

Cocaine  metabolites 

Opiate  metabofites —. 

PtiencycMioe _ 

aoo 

•300 

25 

1,000 

•25  ng/trt  t  litwnuncassay  specific  tor  tree  mor- 
phine. 

(2)  These  cutoff  levels  are  subject  to 
change  by  the  Department  of  Health  and 
Human  Services  as  advances  in 
technology  or  other  considerations 
warrant  identification  of  these 
substances  at  other  concentrations. 

(f)  Confirmatory  test.  (1)  All 
specimens  identified  as  positive  on  the 
initial  test  shall  be  confirmed  using  gas 
chromatography/mass  spectrometry 
(GC/MS)  techniques  at  the  cutoff  levels 
listed  in  this  paragraph  for  each  drug. 
All  confirmabons  shall  be  by 
quantitative  analysis.  Concentrations 
that  exceed  the  linear  region  of  the 
standard  curve  shall  be  dociunented  in 
the  laboratory  record  as  "greater  than 
highest  standard  curve  value." 


Marijuana  nnetaboiite' 
Cocaine  metabolite*.. 
Opiates: 

Morplma. 

Codein*. 
Phencydidine.. 


Amphetamines: 

Amp^letamine 

Methamphetamtn*... 


Confirmatory  test 
cutotf  tevsts  (ng/ 


15 
ISO 

300 
300 

25 

500 

500 


I  DeKa-»-tetrahydrocannabinoM-cartx»(y<ic  acid. 
■  Benzoylecgonine. 

(2)  These  cutoff  levels  are  subject  to 
change  by  the  Department  of  Health  and 
Human  Services  as  advances  in 
technology  or  other  considerations 
warrant  identification  of  these 
substances  at  other  concentrations. 


(g)  Reporting  results.  (1)  The 
laboratory  shall  report  test  results  to  the 
employer's  Medical  Review  Officer 
within  an  average  of  5  working  days 
after  receipt  of  the  specimen  by  the 
laboratory.  Before  any  test  result  is 
reported  (the  results  of  initial  tests, 
confirmatory  tests,  or  quality  control 
data),  it  shall  be  reviewed  and  the  test 
certified  as  an  accurate  report  by  the 
responsible  individual.  The  report  shall 
identify  the  drugs/metabolites  tested 
for,  whether  positive  or  negative,  the 
specimen  number  assigned  by  the 
employer,  and  the  drug  testing 
laboratory  specimen  identification 
number  (accession  number). 

(2)  The  laboratory  shall  report  as 
negative  all  specimens  that  are  negative 
on  the  initial  test  or  negative  on  the 
confirmatory  test.  Only  specimens 
confirmed  positive  shall  be  reported 
positive  for  a  specific  drug. 

(3)  The  Medical  Review  Officer  may 
request  from  the  laboratory  and  the 
laboratory  shall  provide  quantitation  of 
test  results.  The  MRO  shall  report 
whether  the  test  is  positive  or  negative, 
and  may  report  the  dnig(s)  for  which 
there  was  a  positive  test  but  shall  not 
disclose  the  quantitation  of  test  results 
to  the  employer.  Provided,  that  the  MRO 
may  reveal  the  quantitation  of  a  positive 
test  result  to  the  employer,  the 
employee,  or  the  decisionmaker  in  a 
lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  the  employee 
and  arising  from  a  verified  positive  drug 
test. 

(4)  The  laboratory  may  transmit 
results  to  the  Medical  Review  Officer  by 
various  electronic  means  (for  example, 
teleprinters,  facsimile,  or  computer)  in  a 
manner  designed  to  ensure 
confidentiality  of  the  information. 
Results  may  not  be  provided  verbally  by 
telephone.  The  laboratory  and  employer 
must  ensure  the  security  of  the  data 
transmission  and  limit  access  to  any 
data  transmission,  storage,  and  retrieval 
system. 

(5)  The  laboratory  shall  send  only  to 
the  Medical  Review  Officer  the  original 
or  a  certified  true  copy  of  the  drug 
testing  custody  and  control  form  (part  2), 
which,  in  the  case  of  a  report  positive 
for  drug  use.  shall  be  signed  (after  the 
required  certification  block)  by  the 
individual  responsible  for  day-to-day 
management  of  the  drug  testing 
laboratory  or  the  individual  responsible 
for  attesting  to  the  validity  of  the  test 
reports,  and  attached  to  which  shall  be  a 
copy  of  the  test  report. 

(6)  The  laboratory  shall  provide  to  the 
employer  official  responsible  for 
coordination  of  the  drug  testing  program 
a  monthly  statistical  summary  of 
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urinalysis  testing  of  the  employer's 
employees  and  shall  not  include  in  the 
summary  any  personal  identifying 
information.  Initial  and  confirmation 
data  shall  be  included  from  test  results 
reported  within  that  month.  Normally 
this  summary  shall  be  forwarded  by 
registered  or  certified  mail  not  more 
than  14  calendar  days  after  the  end  of 
the  month  covered  by  the  summary.  The 
summary  shall  contain  the  following 
information: 

(i)  Initial  Testing: 

(A)  Number  of  specimens  received; 

(B)  Number  of  specimens  reported  out;  and 

(C)  Number  of  specimens  screened  positive 
for. 

Marijuana  metabolites 
Cocaine  metabolites 
Opiate  metabolites 
Phencyclidine 
Amphetamine 
(ii)  Confirmatory  Testing: 

(A)  Number  of  specimens  received  for 
confirmation; 

(B)  Number  of  specimens  confirmed 
positive  for 

Marijuana  metabolite 
Cocaine  metabolite 
Morphine,  codeine 
Phencyclidine 
Amphetamine 
Methamphetamine 

Monthly  reports  shall  not  include  data 
from  which  it  is  reasonably  likely  that 
information  about  individuals'  tests  can 
be  readily  inferred.  If  necessary,  in 
order  to  prevent  the  disclosure  of  such 
data,  the  laboratory  shall  not  send  a 
report  until  data  are  sufficiently 
aggregated  to  make  such  an  inference 
unlikely.  In  any  month  in  which  a  report 
is  withheld  for  this  reason,  the 
laboratory  will  so  inform  the  employer 
in  writing. 

(7)  The  laboratory  shall  make 
available  copies  of  all  analytical  results 
for  employer  drug  testing  programs 
when  requested  by  DOT  or  any  DOT 
agpncy  with  regulatory  authority  over 
the  employer. 

(8)  Unless  otherwise  instructed  by  the 
employer  in  writing,  all  records 
pertaining  to  a  given  urine  specimen 
shall  be  retained  by  the  drug  testing 
laboratory  for  a  minimum  of  2  years. 

(h)  Long-term  storage.  Long-term 
frozen  storage  (-20''C  or  less)  ensures 
that  positive  urine  specimens  will  be 
available  for  any  necessary  retest 
during  administrative  or  disciplinary 
proceedings.  Drug  testing  laboratories 
shall  retain  and  place  in  properly 
secured  long-term  frozen  storage  for  a 
minimum  of  1  year  all  specimens 
confirmed  positive,  in  their  original 
labeled  specimen  bottles.  Within  this  1- 
year  period,  an  employer  (or  other 
person  designated  in  a  DOT  agency 


regulation)  may  request  the  laboratory 
to  retain  the  specimen  for  an  additional 
period  of  time,  but  if  no  such  request  is 
received  the  laboratory  may  discard  the 
specimen  after  the  end  of  1  year,  except 
that  the  laboratory  shall  be  required  to 
maintain  any  specimens  known  to  be 
under  legal  challenge  for  an  indefinite 
period. 

(i)  Retesting  specimens.  Because  some 
analytes  deteriorate  or  are  lost  during 
freezing  and/or  storage,  quantitation  for 
a  retest  is  not  subject  to  a  specific  cutoff 
requirement  but  must  provide  data 
sufficient  to  confirm  the  presence  of  the 
drug  or  metaboUte. 

(j)  Subcontracting.  Drug  testing 
laboratories  shall  not  subcontract  and 
shall  perform  all  work  with  their  own 
personnel  and  equipment.  The 
laboratory  must  be  capable  of 
performing  testing  for  the  five  classes  of 
drugs  (marijuana,  cocaine,  opiates, 
phencyclidine  and  amphetamines)  using 
the  initial  immunoassay  and 
confirmatory  GC/MS  methods  specified 
in  this  part.  This  paragraph  does  not 
prohibit  subcontracting  of  laboratory 
analysis  if  specimens  are  sent  directly 
from  the  collection  site  to  the 
subcontractor,  the  subcontractor  is  a 
laboratory  certified  by  DHHS  as 
required  in  this  part,  the  subcontractor 
performs  all  analysis  and  provides 
storage  required  under  this  part,  and  the 
subcontractor  is  responsible  to  the 
employer  for  compliance  with  this  part 
and  applicable  DOT  agency  regulations 
as  if  it  were  the  prime  contractor, 

[V)  Laboratory  facilities.  (1) 
Laboratory  facilities  shall  comply  with 
applicable  provisions  of  any  State 
Ucensing  requirements. 

(2)  Laboratories  certified  in 
accordance  with  DHHS  GuideUnes  shall 
have  the  capability,  at  the  same 
laboratory  premises,  of  performing 
initial  and  confirmatory  tests  for  each 
drug  or  metabohte  for  which  service  is 
offered. 

(1)  Inspections.  The  Secretary,  a  DOT 
agency,  any  employer  utilizing  the 
laboratory,  DH14S  or  any  organization 
performing  laboratory  certification  on 
behalf  of  DHHS  reserves  the  right  to 
inspect  the  laboratory  at  any  time. 
Employer  contracts  with  laboratories  for 
drug  testing,  as  well  as  contracts  for 
collection  site  services,  shall  permit  the 
employer  and  the  DOT  agency  of 
jurisdiction  (directly  or  through  an 
agent)  to  conduct  unannounced 
inspections. 

(m)  Documentation.  The  drug  testing 
laboratories  shall  maintain  and  make 
available  for  at  least  2  years 
documentation  of  all  aspects  of  the 
testing  process.  This  2  year  period  may 
be  extended  upon  written  notification 


by  a  DOT  agency  or  by  any  employer 
for  which  laboratory  services  are  being 
provided.  The  required  documentation 
shall  include  persormel  files  on  all 
individuals  authorized  to  have  access  to 
specimens;  chain  of  custody  doomients; 
quality  assurance/quaUty  control 
records;  procedure  manuals:  all  test  data 
(including  calibration  curves  and  any 
calculations  used  in  determining  test 
results);  reports;  performance  records  on 
performance  testing;  performance  on 
certification  inspections:  and  hard 
copies  of  computer-generated  data.  The 
laboratory  shall  maintain  documents  for 
any  specimen  known  to  be  under  legal 
challenge  for  an  indefinite  period, 
(n)  Additional  requirements  for 
certified  laboratories. — (1)  Procedure 
manual  Each  laboratory  shall  have  a 
procedure  manual  which  includes  the 
principles  of  each  test  preparation  of 
reagents,  standards  and  controls, 
cahbration  procedures,  derivation  of 
results,  linearity  of  methods,  sensitivity 
of  methods,  cutoff  values,  mechanisms 
for  reporting  results,  controls  criteria  for 
unacceptable  specimens  and  results, 
remedial  actions  to  be  taken  when  the 
test  systems  are  outside  of  acceptable 
limits,  reagents  and  expiration  dates, 
and  references.  Copies  of  all  procedures 
and  d^tes  on  which  they  are  in  effect 
shall  be  maintained  as  part  of  the 
manual. 

(2)  Standards  and  controls. 
Laboratory  standards  shall  be  prepared 
with  pure  drug  standards  which  are 
properly  labeled  as  to  content  and 
concentration.  The  standards  shall  be 
labeled  with  the  following  dates:  when 
received:  when  prepared  or  opened; 
when  placed  in  service;  and  expiration 
date. 

(3)  Instruments  and  equipment  (i) 
Volumetric  pipettes  and  measuring 
devices  shall  be  certified  for  accuracy  or 
be  checked  by  gravimetric,  colorimetric, 
or  other  verification  procedure. 
Automatic  pipettes  and  dilutors  shall  be 
checked  for  accuracy  and 
reproducibility  before  being  placed  in 
service  and  checked  periodically 
thereafter. 

(ii)  There  shall  be  written  procedures 
for  instrument  set-up  and  normal 
operation,  a  schedule  for  checking 
critical  operating  characteristics  for  all 
instruments,  tolerance  limits  for 
acceptable  function  checks  and 
instrucUons  for  major  trouble  shooting 
and  repair.  Records  shall  be  available 
on  preventive  maintenance. 

(4)  Remedial  actions.  There  shall  be 
written  procedures  for  the  actions  to  be 
taken  when  systems  are  out  of 
acceptable  limits  or  errors  are  detected 
There  shall  be  documentation  that  these 


iM 
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procedures  are  followed  and  that  all 
necessary  corrective  actions  are  taken. 
There  shall  also  be  in  place  systems  to 
verify  all  stages  of  testing  and  reporting 
and  documentation  that  these 
procedures  are  followed. 

(5)  Personnel  available  to  testify  at 
proceedings.  A  laboratory  shall  have 
qualified  personnel  available  to  testify 
in  an  administrative  or  disciplinary 
proceeding  against  an  employee  when 
that  proceeding  is  based  on  positive 
urinalysis  results  reported  by  the 
laboratory. 

§  40.3 1    Quality  assurance  and  quality 
controL 

(a)  General.  Drug  testing  laboratories 
shall  have  a  quality  assurance  program 
which  encompasses  all  aspects  of  the 
testing  process  including  but  not  limited 
to  specimen  acquisition,  chain  of 
custody  security  and  reporting  of  results, 
initial  and  confirmatory  testing  and 
validation  of  analytical  procedures. 
Quality  assurance  procedures  shall  be 
designed,  implemented  and  reviewed  to 
monitor  the  conduct  of  each  step  of  the 
process  of  testing  for  drugs. 

(b)  Laboratory  quality  control 
requirements  for  initial  tests.  Each 
analytical  run  of  specimens  to  be 
screened  shall  include: 

(1)  Urine  specimens  certified  to 
contain  no  drug; 

(2)  Urine  specimens  fortified  with 
known  standards;  and 

(3)  Positive  controls  with  the  drug  or 
metabolite  at  or  near  the  cutoff  level. 

In  addition,  with  each  batch  of 
samples  a  sufficient  number  of 
standards  shall  be  included  to  ensure 
and  document  the  linearity  of  the  assay 
method  over  time  in  the  concentration 
area  of  the  cutoff.  After  acceptable 
values  are  obtained  for  the  known 
standards,  those  values  will  be  used  to 
calculate  sample  data.  Implementation 
of  procedures  to  ensure  the  carryover 
does  not  contaminate  the  testing  of  an 
individual's  specimen  shall  be 
documented.  A  minimum  of  10  percent 
of  all  test  samples  shall  be  quality 
control  specimens.  Laboratory  quality 
control  samples,  prepared  from  spiked 
urine  samples  of  determined 
concentration  shall  be  included  in  the 
run  and  should  appear  as  normal 
samples  to  laboratory  analysts.  One 
percent  of  each  run,  with  a  minimum  of 
at  least  one  sample,  shall  be  the 
laboratory's  own  quality  control 
samples. 

(c)  Laboratory  quality  control 
requirements  for  confirmation  tests. 
Each  analytical  run  of  specimens  to  be 
confirmed  shall  include: 

(1)  Urine  specimens  certified  to 
contain  no  drug; 


(2)  Urine  specimens  fortified  with 
known  standards;  and 

{3)  Positive  controls  with  the  drug  or 
metabolite  at  or  near  the  cutoff  level. 
The  linearity  and  precision  of  the 
method  shall  be  periodically 
documented.  Implementation  of 
procedures  to  ensure  that  carryover 
does  not  contaminate  the  testing  of  an 
individual's  specimen  shall  also  be 
documented. 

(d)  Employer  blind  performance  test 
procedures. 

[1]  Each  employer  covered  by  DOT 
agency  drug  testing  regulations  shall  use 
blind  testing  quality  control  procedures 
as  provided  in  this  paragraph. 

(2)  Each  employer  shall  submit  three 
blind  performance  test  specimens  for 
each  100  employee  specimens  it  submits, 
up  to  a  maximum  of  100  blind 
performance  test  specimens  submitted 
per  quarter.  A  DOT  agency  may 
increase  this  per  quarter  maximum 
number  of  samples  if  doing  so  is 
necessary  to  ensure  adequate  quality 
control  of  employers  or  consortiums 
with  very  large  numbers  of  employees. 

(3)  For  employers  with  2000  or  more 
covered  employees,  approximately  80 
percent  of  the  blind  performance  test 
samples  shall  be  blank  (i.e.,  containing 
no  drug  or  otherwise  as  approved  by  a 
DOT  agency)  and  the  remaining  samples 
shall  be  positive  for  one  or  more  drugs 
per  sample  in  a  distribution  such  that  all 
the  drugs  to  be  tested  are  included  in 
approximately  equal  frequencies  of 
challenge.  The  positive  samples  shall  be 
spiked  only  with  those  drugs  for  which 
the  employer  is  testing.  This  paragraph 
shall  not  be  construed  to  prohibit 
spiking  of  other  (potentially  interfering) 
compounds,  as  technically  appropriate, 
in  order  to  verify  the  specificity  of  a 
particular  assay. 

(4)  Employers  with  fewer  than  2000 
covered  employees  may  submit  blind 
performance  test  specimens  as  provided 
in  paragraph  {d)(3)  of  this  section.  Such 
employers  may  also  submit  only  blank 
samples  or  may  submit  two  separately 
labeled  portions  of  a  specimen  from  the 
same  non-covered  employee. 

(5)  Consortiums  shall  be  responsible 
for  the  submission  of  blind  samples  on 
behalf  of  their  members.  The  blind 
sampling  rate  shall  apply  to  the  total 
number  of  samples  submitted  by  the 
consortium. 

(6)  The  DOT  agency  concerned  shall 
investigate,  or  shall  refer  to  DHHS  for 
investigation,  any  unsatisfactory 
performance  testing  result  and,  based  on 
this  investigation,  die  laboratory  shall 
take  action  to  correct  the  cause  of  the 
unsatisfactory  performance  test  result. 
A  record  shall  be  made  of  the 
investigative  findings  and  the  corrective 


action  taken  by  the  laboratory,  and  that 
record  shall  be  dated  and  signed  by  the 
individual  responsible  for  the  day-to- 
day management  and  operation  of  the 
drug  testing  laboratory.  Then  the  DOT 
agency  shall  send  the  document  to  the 
employer  as  a  report  of  the 
unsatisfactory  performance  testing 
incident.  The  DOT  agency  shall  ensure 
notification  of  the  finding  to  DHHS. 

(7)  Should  a  false  positive  error  occur 
on  a  blind  performance  test  specimen 
and  the  error  is  determined  to  be  an 
administrative  error  (clerical,  sample 
mixup,  etc.),  the  employer  shall 
promptly  notify  the  DOT  agency 
concerned.  The  DOT  agency  and  the 
employer  shall  require  the  laboratory  to 
take  corrective  action  to  ininimize  the 
occurrence  of  the  particular  error  in  the 
future,  and,  if  there  is  reason  to  believe 
the  error  could  have  been  systemic,  the 
DOT  agency  may  also  require  review 
and  reanalysis  of  previously  run 
specimens. 

(8)  Should  a  false  positive  error  occur 
on  a  blind  performance  test  specimen 
and  the  error  is  determined  to  be  a 
technical  or  methodological  error,  the 
employer  shall  instruct  the  laboratory  to 
submit  all  quality  control  data  from  the 
batch  of  specimens  which  included  the 
false  positive  specimen  to  the  DOT 
agency  concerned.  In  addition,  the 
laboratory  shall  retest  all  specimens 
analyzed  positive  for  that  drug  or 
metabolite  from  the  time  of  final 
resolution  of  the  error  back  to  the  time 
of  the  last  satisfactory  performance  test 
cycle.  This  retesting  shall  be 
documented  by  a  statement  signed  by 
the  individual  responsible  for  day-to- 
day management  of  the  laboratory's 
urine  drug  testing.  The  DOT  agency 
concerned  may  require  an  on-site 
review  of  the  laboratory  which  may  be 
conducted  unannounced  during  any 
hours  of  operation  of  the  laboratory. 
Based  on  information  provided  by  the 
DOT  agency.  DHHS  has  the  option  of 
revoking  or  suspending  the  laboratory's 
certification  or  recommending  that  no 
further  action  be  taken  if  the  case  is  one 
of  less  serious  error  in  which  corrective 
action  has  already  been  taken,  thus 
reasonably  assuring  that  the  error  will 
not  occur  again. 

S  40.33    Reporting  and  review  of  results. 

(a)  Medical  review  officer  shall 
review  confirmed  positive  results.  (1) 
An  essential  part  of  the  drug  testing 
program  is  the  final  review  of  confirmed 
positive  results  from  the  laboratory.  A 
positive  test  result  does  not 
automatically  identify  an  employee/ 
applicant  as  having  used  drugs  in 
violation  of  a  DOT  agency  regulation. 
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An  individual  with  a  detailed 
knowledge  of  possible  alternate  medical 
explanations  is  essential  to  the  review 
of  results.  This  review  shall  be 
performed  by  the  Medical  Review 
Officer  (MRO)  prior  to  the  transmission 
of  the  results  to  employer  administrative 
officials.  The  MRO  review  shall  include 
review  of  the  chain  of  custody  to  ensure 
that  it  is  complete  and  sufficient  on  its 
face. 

(2)  The  duties  of  the  MRO  with 
respect  to  negative  results  are  purely 
administrative. 

(b)  Medical  review  officer — 
qualifications  and  responsibilities.  (1) 
The  MRO  shall  be  a  licensed  physician 
with  knowledge  of  substance  abuse 
disorders  and  may  be  an  employee  of  a 
transportation  employer  or  a  private 
physician  retained  for  this  purpose. 

(2)  The  MRO  shall  not  be  an  employee 
of  the  laboratory  conducting  the  drug 
test  unless  the  laboratory  establishes  a 
clear  separation  of  functions  to  prevent 
any  appearance  of  a  conflict  of  interest, 
including  assuring  that  the  MRO  has  no 
responsibiUty  for,  and  is  not  supervised 
by  or  the  supervisor  of,  any  persons  who 
have  responsibility  for  the  drug  testing 
or  quality  control  operations  of  the 
laboratory. 

(3)  The  role  of  the  MRO  is  to  review 
and  interpret  confirmed  positive  test 
results  obtained  through  the  employer's 
testing  program.  In  carrying  out  this 
responsibility,  the  MRO  shall  examine 
alternate  medical  explanations  for  any 
positive  test  result.  This  action  may 
include  conducting  a  medical  interview 
and  review  of  the  individual's  medical 
history,  or  review  of  any  other  relevant 
liiomedical  factors.  The  MRO  shall 
Ti^view  all  medical  records  made 
available  by  the  tested  individual  when 
a  confirmed  positive  test  could  have 
resulted  from  legally  prescribed 
medication.  The  MRO  shall  not. 
however,  consider  the  results  or  urine 
samples  that  are  not  obtained  or 
processed  in  accordance  with  this  part. 

(c)  Positive  test  result.  (1)  Prior  to 
making  a  final  decision  to  verify  a 
positive  test  result  for  an  individual,  the 
MRO  shall  give  the  individual  an 
opportunity  to  discuss  the  test  result 
with  him  or  her. 

(2)  The  MRO  shall  contact  the 
individual  directly,  on  a  confidential 
basis,  to  determine  whether  the 
employee  wishes  to  discuss  the  test 
result.  A  staff  person  under  the  MRO's 
supervision  may  make  the  initial 
contact,  and  a  medically  licensed  or 
certified  staff  person  may  gather 
information  from  the  employee.  Except 
as  provided  in  paragraph  (c)(5)  of  this 
section,  the  MRO  shall  talk  directly  with 


the  employee  before  verifying  a  test  as 
positive. 

(3)  If,  after  making  all  reasonable 
efforts  and  documenting  them,  the  MRO 
is  unable  to  reach  the  individual 
directly,  the  MRO  shall  contact  a 
designated  management  official  who 
shall  direct  the  individual  to  contact  the 
MRO  as  soon  as  possible.  If  it  becomes 
necessary  to  reach  the  individual 
through  the  designated  management 
official,  the  designated  management 
official  shall  employ  procedures  that 
ensure,  to  the  maximum  extent 
practicable,  the  requirement  that  the 
employee  contact  the  MRO  is  held  in 
confidence. 

(4)  If,  after  making  ell  reasonable 
efforts,  the  designated  management 
official  is  unable  to  contact  the 
employee,  the  employer  may  place  the 
employee  on  temporary  medically 
unqualified  status  or  medical  leave. 

(5)  The  MRO  may  verify  a  test  as 
positive  without  having  communicated 
directly  with  the  employee  about  the 
test  in  three  circumstances: 

(i)  The  employee  expressly  declines 
the  opportunity  to  discuss  the  test; 

(ii)  "The  designated  employer 
representative  has  successfully  made 
and  documented  a  contact  with  the 
employee  and  instructed  the  employee 
to  contact  the  MRO  (see  paragraphs  (c) 
(3)  and  (4)  of  this  section),  and  more 
than  five  days  have  passed  since  the 
date  the  employee  was  successfully 
contacted  by  the  designated  employer 
representative;  or 

(iii)  Other  circumstances  provided  for 
in  DOT  agency  drug  testing  regulations. 

(6)  If  a  test  is  verified  positive  under 
the  circumstances  specified  in 
paragraph  (c)(5)(ii)  of  this  section,  the 
employee  may  present  to  the  MRO 
information  documenting  that  serious 
illness,  injury,  or  other  circumstances 
unavoidably  prevented  the  employee 
from  timely  contacting  the  MRO.  The 
MRO.  on  the  basis  of  such  information, 
may  reopen  the  verification,  allowing 
the  employee  to  present  information 
concerning  a  legitimate  explanation  for 
the  confirmed  positive  test.  If  the  MRO 
concludes  that  there  is  a  legitimate 
explanation,  the  MRO  declares  the  test 
to  be  negative. 

(7)  Following  verification  of  a  positive 
test  result,  the  MRO  shall,  as  provided 
in  the  employer's  policy,  refer  the  case 
to  the  employer's  employee  assistance 
or  rehabilitation  program,  if  applicable, 
to  the  management  official  empowered 
to  recommend  or  take  administrative 
action  (or  the  official's  designated 
agent),  or  both. 

(d)  Verification  for  opiates;  review  for 
prescription  medication.  Before  the 
MRO  verifies  a  confirmed  positive  result 


for  opiates,  he  or  she  shall  determine 
that  there  is  clinical  evidence — io 
addition  to  the  urine  test— of 
unauthorized  use  of  any  opium,  opiate, 
or  opium  derivative  (e.g.,  morphine/ 
codeine).  (This  requirement  does  not 
apply  if  the  employer's  GC/MS 
confirmation  testing  for  opiates  confinns 
the  presence  of  6-monoacetylmorphine.) 

(e)  Reanalysis  authorized.  Should  any 
question  arise  as  to  the  accuracy  or 
validity  of  a  positive  test  result  only  the 
Medical  Review  Officer  is  authorized  to 
order  a  reanalysis  of  the  original  sample 
and  such  retests  are  authorized  only  at 
laboratories  certified  by  DHHS.  The 
Medical  Review  Officer  shall  authorize 
a  reanalysis  of  the  original  sample  if 
requested  to  do  so  by  the  employee 
within  72  hours  of  the  employee's  having 
received  actual  notice  of  the  positive 
test.  If  the  retest  is  negative,  the  MRO 
shall  cancel  the  test. 

(f)  Result  consistent  with  legal  drug 
use.  If  the  MRO  determines  there  is  a 
legitimate  medical  explanation  for  the 
positive  test  result,  the  MRO  shall  report 
the  test  result  to  the  employer  as 
negative. 

(g)  Result  scientifically  insufficient 
Additionally,  the  MRO,  based  on  review 
of  inspection  reports,  quaUty  control 
data,  multiple  samples,  and  other 
pertinent  results,  may  determine  that  the 
result  is  scientifically  insufficient  for 
further  action  and  declare  the  test 
specimen  negative.  In  this  situation  the 
MRO  may  request  reanalysis  of  the 
original  sample  before  making  this 
decision.  (The  MRO  may  request  that 
reanalysis  as  provided  in  S  40.33(e)  be 
performed  by  the  same  laboratory  or. 
that  an  aUquot  of  the  original  specimen 
be  sent  for  reanalysis  to  an  alternate 
laboratory  which  is  certified  in 
accordance  with  the  DHHS  Guidelines.) 
The  laboratory  shall  assist  in  this 
review  process  as  requested  by  the 
MRO  by  making  available  the  individual 
responsible  for  day-to-day  management 
of  the  urine  drug  testing  laboratory  or 
other  employee  who  is  a  forensic 
toxicologist  or  who  has  equivalent 
forensic  experience  in  urine  drug  testing, 
to  provide  sjjecific  consultation  as 
required  by  the  employer.  The  employer 
shall  include  in  any  required  annual 
report  to  a  DOT  agency  a  summary  of 
any  negative  findings  based  on  scientific 
insufficiency  but  shall  not  include  any 
personal  identifying  information  in  such 
reports. 

(h)  Disclosure  of  information.  Except 
as  provided  in  this  paragraph,  the  MRO 
shall  not  disclose  to  any  third  party 
medical  information  provided  by  the 
individual  to  the  MRO  as  a  part  of  the 
testing  verification  process. 
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(1)  The  MRO  may  disclose  such 
information  to  the  employer,  a  DOT 
agency  or  other  Federal  safety  agency, 
or  a  physician  responsible  for 
determining  the  medical  qualification  of 
the  employee  under  an  applicable  DOT 
agency  regulation,  as  applicable,  only 
if— 

(i)  An  applicable  DOT  regulation 
permits  or  requires  such  disclosure; 

(ii)  In  the  MRO's  reasonable  medical 
judgment,  the  information  could  result  in 
the  employee  being  determined  to  be 
medically  unqualified  under  an 
applicable  DOT  agency  rule:  or 

(iii)  In  the  MRO's  reasonable  medical 
judgment,  in  a  situation  in  which  there  is 
no  DOT  agency  rule  establishing 
physical  qualification  standards 
applicable  to  the  employee,  the 
information  indicates  that  continued 
performance  by  the  employee  of  his  or 
her  safety-sensitive  function  could  pose 
a  significant  safety  risk. 


(2]  Before  obtaining  medical 
information  from  the  employee  as  part 
of  the  verification  process,  the  MRO 
shall  inform  the  employee  that 
information  may  be  disclosed  to  third 
parties  as  provided  in  this  paragraph 
and  the  identity  of  any  parties  to  whom 
information  may  be  disclosed. 

9  40.35    Protection  of  trnptoye*  rtcords. 

Employer  contracts  with  laboratories 
shall  require  that  the  laboratory 
maintain  employee  test  records  in 
confidence,  as  provided  in  DOT  agency 
regulations.  The  contracts  shall  provide 
that  the  laboratory  shall  disclose 
information  related  to  a  positive  drug 
test  of  an  individual  to  the  individual, 
the  employer,  or  the  decisionmaker  in  a 
lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  tfie 
individual  and  arising  from  a  certified 
positive  drug  test. 


S  40.37    Individual  acc*M  to  tect  and 
laboratory  certification  results. 

Any  employee  who  is  the  subject  of  a 
drug  test  conducted  under  this  part 
shall,  upon  wirtten  request,  have  access 
to  any  records  relating  to  his  or  her  drug 
test  and  any  records  relating  to  the 
results  of  any  relevant  certification, 
review,  or  revocation-of-certification 
proceedings. 

§40.39    Use  Of  DHHS— certified 
lat>oratorles. 

Employers  subject  to  this  part  shall 
use  only  laboratories  certified  under  the 
DHHS  "Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs."  53  FR 11970,  April  11, 1988. 
and  subsequent  amendments  thereto. 

MLUNO  COOe  4»10-(2-M 
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APPENDIX  A— DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 


Drug  Testing 
Custody  and 
Control  Form 


EMPLOYEE  1.0.  No.  Of 
SOCIAL  SECURITY  No. 


SPECIMEN  IDENTIFICATION 
No.  123456 


DATE. 


DONORS 
INITIAI 


SICWTMIi  or  COU.ECTO* 


TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 


IV. 


V. 


EMPLOYER  NAME.  AOORESS.  AKIO  lOENTIFICATIOM  NUMBER 


MEDICAL  REVIEW  OFFICER  NAME  AND  ADDRESS 


INDICATE  WMICM  DRUGS  SPEOMEN  IS  TO  BE  TESTED  f  OR: 
•j:  any  TMC  and  Cocam*  3  TMC.  CocMn*.  PC*.  Op*«M.  and  Ampntiaminn  c  Onm  (Se«ei/rf_ 


REASON  FOR  TEST  (CMC*  on*) 
C  n»«T)ploirmtfit         3  Rafldorn 


:  Pest  AecKient 


:  Parlodtc  MadtcH 


:  Raaionatu  Causa 


:  OiiMf  iSpteiif): 


TEMPERATURE  OF  SPEOMEN 
Has  bsan  raad  «<v*n  t  minuiaa         a  Yaa       □  No 


TEMPERATURE  IS  VKITraN  RANGE 
otMJ'-37r'C(»5«-99Jf      avaa       a  No— tf  not.  ivee^ aeiua/ Mm^ . 


TO  BE  INrriATEO  BY  COLLECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 
VL 


PURPOSE  Of  CMANOe 


Provid*  Spaciman  for  Tasnng 


RELEASED  BY— Slgnatura-Pfinl  Nam* 


—  DONOR  — 


RECEIVED  BY-S.gnaii»a-Pn«i  Nam* 


TO  BE  COMPLETED  BY  EMPLOYEE  OR  APPLICANT  PROVIDING  SPECIMEN 


Vtt. 


SPECIMEN  IDENTIFICATION 
N0.1234M 

SNIPPING  SOX  CUSTODY  SEAL 


FEDERAL  REGULATIONS  PROHIBIT  DISCLOSURE  OF  THE  DONOR'S  IDENTITY  TO  THE  WBORATORV. 
DONOR  SHAU  COMPLETE  INFORMATION  IN  SECTION  VH  (COPY  3)  ONLY. 


TO  BE  COMPLETED  BY  PERSON  COLLECTJNO  SPECIMEN  AFTER  DONOR  HAS  COMPLETED  SECTION  VtHStt  Ca»r  J  a>  Foni« 


VIII. 


COLLECTOR'S  NAME-PR/NT  Itnl,  mtam.  fl) 


COLLECTION  SITE  L0CATK3N 


DATE  OF  COLLECTION 


REMARKS  CONCERNING  COLLECTION: 


Spill  sampia  coii«ciao  m  accordanca 

mui  aooiwaiya  Fadacai  raquiramanis.    C  Yaa      Z  No 


I  cartliy  ihal  iha  ssacinan  idaniiliad  on  tms  lonn  la  iha  scacinwi  pfasaniao  to  ma  By  ma  ooooi  pro»ioms  ina  eaftiiKstion  oo  Cooy  3  ol  mis  lomi  mal 
i1  baars  ina  »ama  lOamiticaiion  nunitw  aa  mat  sal  lortfi  aeova.  and  mal  it  naa  oaan  coiwciad  laoauad  and  saawd  as  m  accwoaiiea  wim  appiicaoia 
Faosfal  raquirvffwnts. 


SIGNATURE  Of  COLLECTOR:  . 


TO  BE  COMPLETED  BY  THE  LABORATORY 


IX. 


I  canity  that  ma  spacunan  idwitiiiad  by  mis  accassKir  rwnear  is  tha  sama  spaciftian  thai  Iwais  Uia  Idatititiealion 
numoat  ««t  torn  tbon.  mat  ttia  soaennan  has  baan  aianunad  upon  raeatpt  handiad  and  Miaiyiad  »  aeeoroancd 
•ntn  apDiicaiiia  fadaral  laqgiramanis.  and  Ihal  tha  raaults  sat  lonn  eaio*  a>a  lot  mat  spacunan. 


LABORATORY 


I  REMARKS. 

) 


ACCESSION  NO. 


ADDRESS 


(PRINT)  Cartitying  Scianiiat  a  Nanta  lUu,  firti.  Uioam 


Signaiuia  ol  Cartilymf  Sciant.sl 


THE  RESULTS  FOR  THE  ABOVE  IDENTIFIED  SPEOMEN  ARE  IN  ACCORDANCE  WITH  THE  APPLICABLE  SCREENING  AND  CONFIRMATION  CUTOf  f 
LEVELS  ESTABLISHED  BY  THE  HHS  HANOATODY  OU/OEUNES  FOR  FCOCHAL  WORAPLACE  ORL'G  rfST/NO  PROGRAMS  lloiind  only  dn  eopMS  ona 
and  Iodic 

::  NEGATIVE  C  POSITIVE,  tar  Ilia  loilowmg: 

D  CannaOMoKla  aa  Cartniy-THC  5  AnpAaiamnaa 

C  Coeama  Malaopiitas  as  Banioyiaegonina  ::  «npnal«rw>aa 

C  Phancyctidlna  -  fnatnamphataimnaa 

COpiMaa 

Z  Mo.ph.na 


TO  BE  COMPLETED  BY  MEDICAL  REVIEW  OFFICER 


I  ha.*  ia>ie»*d  in«  laoofaiory  tasuils  lot  ma  spacKnan  idsniitiad  oy  this  lofm  in  accoiasnca  wnn  apptacaoM  Fadatal  ragtwamants.  My  Imai  oatarimnaiioM 
wri(«*tioo  is:  ,Cfr*e«o»»)         -NEGATIVE  '    POSITIVE 


SIGNATURE  Of  MEDICAL  REVIEW  Of fICER: . 


DATE:. 


COPY  l-ORtONMl-WUtT  ACCOMPANY  tPEOMEN  TO  LABORATORY-LABOMTORY  RETAINB 


BEST  COPY  AVAILABLE 


IW'S 
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Drug  Testing 
Custody  and 
Control  Form 


EMPLOVCE  ka  Mo.  af 
SOOAL  SECURITY  No. 


.^^ 


SPECIMEN  IDENTIFICATION 
No.  1234S6 


TO  BE  COMPLETED  BY  COLLECTOR  OA  EMPLOVEA  RCPR£SCNTATiVC 


rw. 


EMPLOYER  NAME.  AO0BES8.  AHO  ©ENTIFICATIOH  NUMBER 


MEnCAi  REVIEW  OFFICER  NAME  AND  AOORESS 


INDICATE  WHICH  DRUGS  SPECIMEN  IS  TO  BE  TESTED  FOR 
□  OHy  TMC  tod  Coc«li>»  a  TXC.  Cocain*  POP.  OpHW*.  »nd  AiiipWttmmo 


C  Oam  (SptellYl:. 


REASON  FOR  TEST  ICKtck  ontt 
0  Pk  »mp4o»m«n«  Q  Randwa 


O  PiMt  AecMwit         D  Pariodfc  M«)lc«l         C  RutonatM*  C«uM         G  Ottw  (Si>»cllrt 


TEMPERATURE  OF  SPECIMEN 
HM  bMK  raad  wttMn  4  mMuIn         O  Ym 


TIMPBIATURE  IS  VHTHIM  RANGE 


tetuti  nmp: . 


TO  BE  INITIATED  BY  COLLECTOR  AHO  COMPLETED  AS  NECESSARY  THCRCAFTER 


VL 


PURPOSE  OF  CHANGE 


PRMMt  SpactoiMn  tar  TMiHig 


RELEASED  BY— SIflnttur*— Print  Nam* 


—  DONOR  — 


RECEIVED  BY— SIgninif*— mnr  NMW 


TO  BE  COMPLETED  BY  EMPLOVEE  OR  APPLICANT  PROVIOINa  SPECIMEN 


VK. 


tPEOMEN  IDENTIFICATION 
N0.1234M 


FEDERAL  BEGUtATKJNS  PROHIBIT  Dt9CL030W  OF  THE  DOHO»r3  iOENTTTY  TO  THE  LABORATORY. 
DONOR  SMAU  COMPLETE  INFORMATION  IM  SECTION  VII  (COPY  3|  OWLY. 


TO  BE  COMPLETED  BY  PERSON  COLLECTUia  SPECIMEN  AfTER  DONOR  HAS  COMPLETO  SECTKW  VB  Ci»  e«pr  >  •»  f^m* 


VM. 


COLLECTORS  NAME-PRINT  (tint. 


If) 


DATE  OF  COLLECTION 


COLLECTION  SITE  LOCATION 


REMARKS  CONCERNINO  COLLECTION: 


Spin  umpl*  calMclad  In  aceordane* 

■mt  appNeabM  Fadaral  raqulcanMnta.    O  Yaa      ON* 


eartHy  itial  ll>a  ipaclnian  UwitHM  on  tMa  toon  la  Itia  ae^lman  pcaaantad  lo  ma  Dy  Itia  donor  proxdwg  ma  cartHlcatlon  on  Cooy  1  o(  mia 
I  baan  ma  tana  idanuncation  numOar  aa  mat  mi  torn  aeoM.  and  mat  H  taa  baan  collaelad.  laHailad  and  aaaMd  a*  In  aecorOanca  wiik  a« 

SIGNATURE  OF  COLLECTOR: 


Fadarai  laomranianti. 


TO  BE  COMPLETED  BY  THE  LABORATORY 


DL 


I  cartity  mat  tl<a  waciman  idaniiiiad  m  MM  accaaakm  numOar  w  ma  tama  •paeiman  mat  baara  tna  uanittication 
nwnMr  aal  torVi  atxna.  mat  tha  vaciman  haa  baan  aaaiMnad  uoon  lacaipt.  handtad  am  arwiyzad  m  aceordanca 
vim  Ttt^rT^  Fadarai  taounmama,  ana  that  tna  raauiia  aal  lonh  baioai  ara  lor  mat  apaciman. 


ACCESSION  NO. 


LABORATORY 


AOORESS 


REMARKS; 


(PRINT)  Cartitying  Sclantiari  Nama  (USI.  flnt.  UIMm 


Signatura  ol  Cartitymg  Sciantlal 


THE  RESULTS  FOR  THE  ABOVE  IDENTIFIED  SPECIMEN  ARE  IN  ACCORDANCE  WITH  THE  APPLICABLE  SCREENING  AND  CONFIRMATION  CUTOFF 
LEVELS  ESTABLISHED  BY  THE  NHS  UAMMTORr  OUIDEUNES  FOR  ffXIUL  KfORKPLACE  ORUO  TESTlna  PROGRAMS  Hound  oMy  on  eapM*  on* 


0   NEGATIVE 


0  POSITIVE,  lor  tha  loiloxnv 

D  Carwablnoida  aa  CarboiY— THC 
O  Cocama  MataboHiaa  aa  I 
Q  PhaneycUdMa 
DOputaa 
OCodama 


0  Amphataminaa 
O  amghatawlnaa 
O  awthaniBnaiaiiilnaa 


TO  BE  COMPLETED  BY  MEDICAL  REMEW  OFFICER 


I  haM  raxamd  tna  laboratory  laauMt  lor  tha  apacMian  IdantHM  by  IMa  torn  In  aceordanca  olth  applwabia  Fadarai  laquMimnw.  My  IMM  datarmMatic 
«an)ieatlon  «: 


fCnaea  onal       C  MEOATWt  a  I 

BtONATURE  OP  MEDICAL  REVIEW  OFFICER:  . 


COKft    BIIB  ORWIIMt     MUBUCCOMPAIIY  I 

WB  BENM  TO  WW  *m»  T«K  WSULT*  m  BCCT.  K 
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Drug  Testing 
Custody  and 
Control  Form 


EMPLOYEE  I.D.  No.  or 
SOCIAL  SECURTTY  No. 


SPECIMEN  I0ENT1RCATI0N 
Na12345« 


TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 


EMPLOYER  NAME.  AOORESS.  AND  IDENTIFICATION  NUMBER 


MEDICAL  REVIEW  OFFICER  NAME  AND  ADDRESS 


INDICATE  WHICH  DRUGS  SPEOMEN  IS  TO  BE  TESTED  FOR 
C  Only  THC  and  Cocalna  O  THC.  CocaHia,  PCP.  Opiataa,  and  Amphataminaa 


O  OUtar  (Spactfyt;- 


IV. 


REASON  FOR  TEST  ICIfe*  ant 


a  Partodie  Madlcal 


D  WaaaonaBli  Cauaa 


Q  Olhar  fSpacifyt' 


TEMPERATURE  OF  SPEOMEN 
Has  baan  raad  witMn  4  mtrnjiaa  O  Yaa 


ONe 


TEMPERATURE  IS  WITHIN  RANGE 
OlM5«-37  7«C(90i'-«««f       D  Yaa 


a  No— If  NOT.  /•cord  tetiM  Itmp- . 


TO  BE  INITIATED  BY  COLLECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 


VI. 


PURPOSE  OF  CHANGE 


Pxovida  Spaclman  tor  TaalMg 


RELEASED  BY-Srgnatura— Print  Naflta 


-  DONOR  — 


RECEIVED  BY-8i«naiura— PriM  Nana 


DATE 


TO  BE  COMPLETED  BY  EMPLOYEE  OR  APPUCANT  PROVIDING  SPECIMEN 


VtL 


NAME  (LtU.  firtl.  HiOtm 


SPECIMEN  IDENTIFICATION 
Na  tXMM 


DAYTIME  PHONE  NUMBER 


DATE  OF  BIRTH 


DOMOR  CERTIFICATION:     I  canity  that  I 
my  praaanca:  and  that  tha  Inlormatton 


'  urlna  apaciman  to  tha  coliactor.  mat  tna  apacrfnan  botila  aiaa  laaiad  vltn  a  lampar.prool  aaai  • 
on  ihia  torn  and  on  tha  label  afllxad  M  Ida  apaciman  boltM  la  oorracL 


OATE:. 


Should  tha  raauiu  ol  tha  laboratory  laata  tor  tha  apaciman  idaniifwd  by  thia  torn  ba  eonllfnad  poaltloa.  Iha  Madlcal  Ra>la«  Offlcar  «w  eontaei  you  to 
aaii  about  praacripiiona  and  ovar-th»«ountar  madicationa  you  may  hava  taiian.  Tharatora.  you  may  want  to  maka  a  iiat  or  moaa  madlcattona  aa  a 
-inamary  loggar  "  THIS  LIST  IS  NOT  NECESSARY  II  you  cnooia  to  maiw  a  iiat  do  ao  aiihar  on  a  laoaraia  piaca  of  papar  or  on  iha  back  ol  your  copy 
iCopy  4-Oonon  ol  mn  lorm— 00  NOT  UST  ON  THE  BACK  Of  ANY  OTHER  COPY  OF  THE  FORM.  TAKE  YOUR  COPY  WITH  YOU. 


TO  BE  COMPLETED  BY  PERSON  COLLECTINO  SPEOMEN  AFTER  DONOR  HAS  COMPLETED  SECTION  VINSm  Cff  I  af  Fwng 


COLLECTORS  NAME— PRINT  (firjt.  mitfola.  la<(/ 


DATE  OF  COLLECTION 


COLLECTION  SITE  LOCATION 


REMARKS  CONCERNING  COLLECTION: 


SpM  aampM  couactad  m  aceordanca 

wim  apdicabia  Fadarai  taduiramant*.    □  Yaa 


I  cartHy  mat  tha  apaciman  idoniitiad  on  that  torn  la  tna  . 
It  baara  tha  sama  loantilication  numbar  aa  that  aal  lorm 
Faaarat  raquiramanis. 


praaantad  to  mo  by  Iha  donor  providmg  tha  canilication  on  Copy  3  ol  mia  torn,  that 
I.  and  that  it  haa  baan  collaelad.  laOaiiaa  and  aaaiad  aa  mi  aceordanca  anth  appucabla 


SIGNATURE  OF  COLUCTOR: . 


COPT  t— TO  MEOICAl  REVIEW  OFFICER 


imm 
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Drug  Testing 
Custody  and 
Control  Form 


EMPLOYEE  ID  No.  Of 

SOCIAL  SECunmr  uo. 


SPCaMEN  lOEffnnCATICN 
No.  1234H 


TO  BE  COMPLETED  BY  COLLECTOR  0«  EUdPLOYEB  REPBESENTATIVE 


ML 


IV. 


EMPLOYER  NAME.  AOORESS.  AMD  lOENTlFICATKW  NUH8EII 


MEOKAL  REVIEW  OFFICEn  NAME  AND  A0ORE5S 


INDICATE  WHICH  OflUOS  SPECIMEN  IS  TO  BE  TESTED  fOK 
0  Omr  THC  ti»d  Coe«w  3  THC.  Cec«l««.  PCP.  OptMW.  «i«l  Awpmumnw* 

REASON  FOR  TEST  (CMC*  out 
O  PrxmploynwBi         0  Rwdn*         O  PoM  AceUa* 


n  OHMC  fS0«etf|[l;_ 


.  a  ooMf  iS0M«iit 


TEMPERATURE  Of  SPECIMEN 

Ha*  DMn  r«d  wnnm  4  mInutM  □  Yo 


TEMPERATURE  IS  WfTHIN  RAHOE 
o(  3W-37  7«C;«aJ»-»«J«f      DY**       Ctl*-tlUOT,meoifelualltmt:. 


TO  BE  INrrUTED  BY  COLLECTOR  AND  COMPLETED  AS  NECESSARY  TMEREAFrM 


VI 


PURPOSE  Of  CHANGE 


PiwKH  SpmMmk  tar  Twtmt 


REieASEO  ■V-Slgpalura—mM  NMM 


—  DONOR  - 


HtCEWtU  BY— sigpanim— mm  Hwtm 


OATC 


TO  BE  COMPLETED  BY  EMPLOYEE  OR  APPUCANT  PROVIOINQ  SPECIMEN 


VH. 


NAME  (LMtl,  Fm.  uitaitt 


SPEQMEN  lOEirnnCATKM 
l«>.  123«9i 


OAYTME  PHONE 


OKIE  OF  BIRTH 


DONOR  CERTIFICATION:    I  e«tily  HMi  I  praxdM  m,  unm  ■mcmwa  io  tin  caiMctar  vox  ixt  w«ainw  ooitM  m  mMM  wtMi  ■  anipw-pcao«  imI  I 
my  pnMKC  wt4  iMI  IM  MIonMtton  praxdad  on  KM  tonn  and  on  UM  UMI  Otlud  M  OM  lowMMn  BO«M  M  eotncL 


SMNATURE:. 


DATE:. 


SliouM  KM  nauH*  ol  Ilia  labenlofv  Mala  lor  V»  ipailniaa  MamifM  bv  mia  torn  ba  ooeiflnnad  BoaftNai  «ha  Madleal  RaKtax  0*We«r^»«i  eoataei  «««  M 

aak  aMul  praacnptnna  and  o«at-ma<oiin«ar  raadlcallona  «a«  mar  naoa  tanan.  THarefora,  ym  mat  mm  m  maU  •  llat  ol  Bioaa  madkatlena  aa  a^ 

-mamoiT  Mgar  -  THIS  U8T  «  NOT  NECESSARY.  It  yaa  OWoaa  to  mana  a  Uat  do  lo  aMnar  on  a  Moaraia  ptaca  o«  paear  w  on  Ota  Back  tt  rem  taqt 
(Copy  a-Donot)  at  ttlta  tantl-OO  NOT  UST  OH  THC  BACK.  OF  ANY  OTHER  COPT  OF  THE  FORM.  TAKE  TOUR  COFY  WITH  YOU 


TO  BE  COMPLETED  BY  PERSON  COLLBCTINQ  SPEOMCN  A^«t  DO*WllMA>COMPLETEOSECnOW  VB-<«»»CoBr  *«« 


vm. 


COLLECTORS  NAME-Pft/WT  (Im. 


OATeOFCOlLECTXM 


COLLECTION  SITE  LOCATION 


REMARKS  CONCERNING  COLLICTION: 


Spin  sampta  coliactad  In  aceoidanca 

atui  ^pHcaWa  Fadaral  raqaMa«<anta.    C  Yaa      O  No 


I  canity  mat  ma  tpacNnan  MamMiad  on  una  tofw  la  »a  apacanan  ptaaantad  u>  ma  by  ttia  donot  D>o»Mlng  Iha  oartltlcaUan  on  Copy  S  o«  tWa  taon,  Itial 
It  oaara  Itia  una  NMniilication  muneat  aa  OM  aal  laf*i  abon.  and  mat  M  naa  baan  coliactad.  laeauad  ana  taalad  a*  in  aceotdanca  ar-  -^ 

Fadaral  raoulramanta. 

SnNATURE  OF  COLLECTOR: — 


C0FY4— OONOR 


BACK-SIDE  OF  COPY  4— DONOR 


UST  PRESCRIPTION  DRUGS.  IT  IS  NOT  nEQUmED.  AND  IS  fOH  YOUR  USt  ONLY. 


IMI 
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Drug  Testing 
Custody  and 
Control  Form 


EMPLOYEE  1.0  No.  ot 
SOCIAL  SECURITY  No 


SPECIMEN  IDENTIFICATION 
No.  12345« 


TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 


EMPLOYER  NAME.  ADDRESS.  AND  IDENTIFICATION  NUMBER 


MEDICAL  REVIEW  OFFICER  NAME  AND  ADDRESS 


INDICATE  WHICH  DRUGS  SPEQMEN  IS  TO  BE  TESTED  FOR: 
C  Only  THC  and  Cocaina  C  THC.  Cocama.  PCP.  Opwaa  and  Amphatamliiaa 


C  Olttar  iSptellyt^ 


REASON  FOR  TEST  «>ac«  on*  '■ 

C  Pr^ampioymant         D  Random         O  Poat  Accidam         G  Paitodic  Madical         C  Raaaonabia  Cauia         G  Othar  (Spaei^ 


TEMPERATURE  OF  SPECIMEN 
Hal  baan  raad  anttiln  4  mimitaa  C  Yaa       G  No 


TEMPERATURE  IS  WIT-IN  RANGE 
OtKJ«-J7.7'Cr»0S«-»9  8«F       C  Ya» 


C  No— If  NOT.  >aco>d  actual  Mum  - 


TO  BE  INITIATED  BY  COLLECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 


VL 


PURPOSE  OF  CHANGE 


Pnntda  Spaciman  tor  Taaimg 


RELEASED  BT-S>gnaiura-Pnm  Nama 


-  DONOR  - 


RECEIVED  BY-Signaiura-PtiM  Nama 


TO  BE  COMPLETED  BY  EMPLOYEE  OR  APPLICANT  PROVIDING  SPECIMEN 


NAME  iUU,  First.  UiOdltt 


SPECIMEN  IDENTIFICATION 
No  -ZUM 


DONOR  CERTIFICATION:    I  canity  iiwi  I  prondad  my  wma  aoaciman  Io  ina  coiiacior.  iiul  tna  apaciman  boiu*  «u  aaaiad  m\a\  a  ivn^iw*  taai  in 
my  praaanca.  and  tnal  tha  intormaiion  prondad  on  iMi  form  and  on  tna  labat  atttiad  to  Itw  ipaciman  boiila  la  corract. 


TO  BE  COMPLETED  BY  PERSON  COLLECTING  SPECIMEN  AFTEH  OONOR  HAS  COMPLETED  SECTION  Vn-<Saa  Copr  1  a<  fortn) 


VIII. 


COLLECTORS  NAME-Pfl/wrif/fSI.  miodia.  Iitl) 


COLLECTION  SITE  LOCATION 


DATE  OF  COLLECTION 


REMARKS  CONCERNING  COLLECTION: 


Spill  tampia  cotMciad  m  accoroanca 

wim  acpiicabia  Fadaral  raguuamania.    C  Yaa      CHo 


I  caftl^  tnal  itia  apaciman  idanniiad  on  itxa  torm  la  ma  ipaciman  praaaniad  to  ma  by  ina  donor  pco»iOinfl  ma  canitication  on  Copy  3  ol  Itia  lorm.  mat 
I  It  o«ai«  ma  aama  idani.ticaiion  numoar  at  it<at  •«  (onn  aeo<«  and  ttiat  it  na«  Baan  coHactad.  laoailad  and  laaiad  aa  »  accordanca  •nn  apoucabia 
.  Faoerai  raquiramanta 


I 


SIGNATURE  Of  COLLECTOR  . 


COPY  S— COLLECTOR 


4  ';Kk,i.v 
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Drug  Testing 
Custody  and 
Control  Form 


EMPLOYEE  LO.  No.  or 
SOCUL  SECUmrv  Na 


SPECIMEN  IDENTIFICATION  ' 
No.  123456 


TO  BE  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 


IV. 


EMPLOYER  MAMI.  AOOMESS,  AMO  IMNTIFtCATHM  NUMBeN 


MEDICAL  HEVIEW  OFFICCn  NAMC  ANO  AOOMEM 


mOICATE  WHICH  OPUOt  SPEOMEN  IS  TO  BE  TESTES  FO«t 

O  Only  T>C  Mri  Cecam*  G  TXC,  CocMw.  PCF.  OpWM. 


Snd  AlllpA9tS'VNA## 


a  OUm  IS0»eUrl:- 


REASON  FOR  TEST  rOMS*  M4 


O  0«m  fSpteHy)! 


TEMPERATURE  Of  SKOMEN 
Hn  b—n  nad  •KIMn  4  mMuM*  O  Ym 


ONo 


TEMPERATURE  «  WTTHIN  RAN<3E 
01  3W-V  1KI«i'-t».»f      O  Y« 


0  No— If  MOr.  neoid  tctui  Mmp: . 


TO  BE  INITIATEO  BY  COUECTOR  AND  COMPLETED  AS  NECESSARY  THEREAFTER 


VL 


mRI>OS£  OP  CHANOE 


ModM*  tpMMM*  lor  TMUng 


RELEASED  BY-8l«n«tw«-PnM  Nam 


-DONOR  — 


RECEIVED  BY-SigMhM-Prlnl  Nmk 


DATE 


TO  BE  COMPLETED  BY  EMPLOYEE  OR  APPLICANT  PROVIDING  SPECIMEN 


VH. 


NAME  (Lm,  fm.  ui«ai» 


SPECIMEN  IDENTIFICATION 
N»1»<M 


DONOR  CERTIFICATION:    I  owtily  (tiM  I  praMdU  my  unn*  apacMnan  lo  m»  couaewr  that  ma  taacttnan  bania  «aa  Haiad  with  •  i> 
lay  pmaata:  and  him  Hm  mtermallon  piwidad  on  iMa  lenn  and  on  ilia  Mai  aMlxad  lo  tna  ipaciman  bcttia  la  sor'acL 


DATE:. 


•IS     Y>\Jifc-'>*iS»>V'-l  ''ti'j't'-^  » ■"•  -'     'S'j'      .-«»4."  •  '^''\'*^*^'?*-'-"l'^?«v''i'''**,  ■'^- 'v;«i!Li?i£^ 


TO  BE  COMPLETED  BY  PERSON  COLLECnNO  SPECIMEN  AFJtR  DONOR  HAS  COMPLETED  SECTION  VU-<Sa*  Copy  i  at  Fern) 


VM. 


COLLECTOR'S  NAME-PRIMT  ffint,  inMiNa,  laaf; 


DATE  OF  COLLECTION 


COLLECTION  SITE  LOCATION 


REMARKS  CONCERNINO  COLLECTION: 


SoM  umpia  coMaciad  «  accoraanca 

with  •otMlcaBia  Fadaiai  faguiranianta.    C  Yaa      D  No 


I  ea>iiiy  mat  ma 
It  Barn  ma  tana 


aoacMian  idantitiad  on  mia  lonn  la  ma 
I  idantiHcadon  nunMr  aa  mM  aal  to>w 
anta. 


piaaaniad  to  ma  by  ma  Honor  pra«iam«  iiia  canilieaiion  on  Coor  1  ol  mn  lonn.  mat 
and  tMi  It  naa  baan  ooiiaetad.  labaiiaa  and  aaaiad  aa  In  ac«o<aanca  ••m  aopiicaoia 


SIGNATURE  Of  COLLECTOR:  . 


COPY  t-EMPLOYER 
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49883 


Drug  Testing 
Custody  and 
Control  Form 


EMPLOYEE  10  No.  Of 
SOCIAL  SECURITY  Na 

1 1 

(g) 

DATE 

DONORS 
INITIAL 

SPECIMEN  IDENTIFICATION 
No.  1234S6SPL/r 

SIONATunC  or  COLLECTOa 

TO  BE  COMPLETED  BY  COUECTOR  OR  EMPLOYER  REPRESENTATIVE 


IV. 


EMPLOYER  NAME.  ADDRESS,  ANO  IDENTIFICATION  NUMBER 


MEDICAL  REVIEW  OFFCER  NAME  AND  ADDRESS 


INDICATE  WHICH  DRUGS  SPECIMEN  IS  TO  BE  TESTED  FOR: 
0  Only  THC  Hid  CocaMia  a  THC.  Cocama.  PCP.  Opiaiet.  and  Awphalawmaa 


U  Omar  (Sdaelfyr- 


REASON  FOR  TEST  C«ae»  OKI 
C  PiaampMymanl         C  Random 


J  Poat  Accidani 


C  Pniodic  Madical 


)  RaaaonabM  Cauaa 


'  Oihai  rspaeifyj: 


TEMPERATURE  Of  SPECIMEN 
Haa  taan  raad  wimm  4  mmoraa 


D  Yea        DNo 


TEMPERATURE  S  WITHIN  RANGE 
ol  W-5*-37  7«C;90  5"-998«F       C  Ya» 


:  No— M  NOT.  racord  ach/a/  Mmp.- . 


TO  BE  INITIATED  BY  COUECTOR  ANO  COMPLETED  AS  NECESSARY  THEREAFTER 


VL 


PURPOSE  Of  CHANCE 


RELEASED  BY-Signaiui*-PnM  Hum 


—  DONOR  — 


RECEIVED  BY-Signalm— Aim  Nama 


TO  BE  COMPLETED  BY  EMPLOYEE  OR  APPLICANT  PROVIDING  SPECIMEN 


VIL 


SPECIMEN  IDENTinCATION 
No.  1234S6SPL/T 


SHIPPINQ  BOX  CUSTODY  SEAL 


FEDERAL  REGULATIONS  PROHIBIT  DISCLOSURE  OF  THE  DONOR'S  IDENTITY  TQ  THE  LABORATORY. 
DONOR  SHALL  COMPLETE  INFORMATION  IN  SECTION  VM  (COPY  3>  ONLY, 


TO  BE  COMPLETED  BY  PERSON  COLLECTINQ  SPECIMEN  AFTER  DONOR  HAS  COMPLETED  SECTION  VIMSaa  Copy  1 0  femt 


VIIL 


COLLECTOR'S  NAME— PR/NT  ^firsl,  midOW,  Utll 


DATE  OF  COLLECTION 


COUECTION  SITE  LOCATION 


REMARKS  CONCERNING  COLLECTION: 


Spill  aampia  coiiaciad  m  accoraanca 

with  appiicabia  Fadarai  laouiramania     .  Yea 


.  NO 


I  ceftily  t^al  ma  apeciman  idaniiiiad  on  ihia  lomi  la  ma  aoaciman  presaniad  lo  ma  by  ma  donor  pioviding  ma  canilicaiion  on  Copy  3  ol  imt  'orm,  inal 
i  It  bear*  tna  uma  loantiiicaiion  number  aa  mat  aal  lortn  above,  and  inal  it  naa  been  collacied.  labeiiea  and  aeaied  a>  m  accoroance  witn  appiicaDia 
Federal  reouiiemenia. 


SIGNATURE  OF  COLLECTOR: 


TO  BE  COMPLETED  BY  THE  LABORATORY 


IX. 


I  cerlily  tnai  me  apecimen  identified  by  thia  acceasion  number  la  tna  aame  specimen  mat  beara  me  Identilication 
number  aet  lorih  ebove.  mat  tna  apecimen  has  been  eEamined  upon  receipt,  nandied  and  analyzed  in  accordance 
mm  ^piiceMe  Federal  requirementa.  and  tnat  tna  resuita  aal  lonn  beiow  are  lor  mat  specimen. 


ACCESSION  NO. 


LABORATORY 


ADDRESS 


REVARKS. 


(PRINTI  Ceni'iiint  Scieniisi  a  Name  iLasi.  Firti.  Uiaeiel 


Sionature  ol  Caniiyng  Scientist 


Dale 


;    THE  RESULTS  FOB  THE  ABOVE  IDENTIFIED  SPECIMEN  ABE  IN  ACCOROANCE  V.ITH  THE  AP-LICABLt  SCREENING  AND  CONFIRMATION  CjTOFF 
LEVELS  ESTABUSHED  BY  THE  HHS  MANDATORY  Gl/IO£l'NES  fOR  FEOERAl  WORKPLACE  DRUG  TESTING  PROGflAVS  Hound  only  on  COPWa  one 

andtwor 

:J   NEGATIVE  :;  positive  lor  me  lollowing: 

:  j  CannaOinoida  aa  Caroony— THC  I  Ampnaiaminaa 
Z.  Cocaine  Metabolites  aa  Banzoyiecgonma  -  ampKatamlnae 

U  Pnencrciidine  ~.  memampnetaminea 

L  Opiaiea  _ 

~-  Codeine  ' 

C  Morpnine 


TO  BE  COMPLETED  BY  MEDICAL  REVIEW  OFFICER 


jj_    1 1  ha>a  re«ia«eo  me  laboratory  results  lor  me  specimen  identiiied  by  mis  lorni  m  accoroance  «ntn  applicable  Federal  reouirementa  My  linai  aeiermmation 
wilieation  .s:  (cntck  one)        _  NEGATIVE  L~  POSITIVE 


SIGNATURE  OF  MEDICAL  REVIEW  OFFICER 


COPY  T-SPLfT  SPECIMEN  ORtGINAL-MUST  ACCOMPANY  SPLIT  gPEOMEN 
TO  LABORATORY— LABORATORY  RETAIN* 


IFR  Doc  B9-28061  Filed  11-2&-89: 10:27  am] 
BHJJNG  CODE  4910-«2-C 
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49  CFR  Part  40 

Announcement  of  Conferences  on 
DOT-Required  Drug  Testing 

agency:  Department  of  Transportation. 
Office  of  the  Secretary. 
action:  Notice  of  conferences. 

summary:  The  Department  of 
Transportation  is  sponsoring  a  series  of 
conferences  on  Implementing  Programs 
for  a  Drug-Free  Transportation  System. 
This  notice  concerns  the  dates, 
locations,  agenda,  and  registration 
information  for  these  conferences. 

DATES:  Conferences  are  scheduled  for 

the  following  dates  in  the  following 

cities: 

December  7-8. 1989— Washington.  DC. 

December  19-20. 1989-^/}8  Angeles. 

California 
January  4-5, 1990— New  Orleans. 

Louisiana 
January  18-19 — Chicago.  Illinois 
January  30-31, 1990— Boston, 

Massachusetts 
February  7-8, 1990— Denver.  Colorado 
February  22-23 — Dallas,  Texas 
FOR  FURTHER  INFORMATION  CONTACT 
Donna  Smith.  Drug  Awareness  and 
Education  Division.  Office  of  Personnel, 
Department  of  Transportation.  400  7th 
Street,  SW.,  Room  9103,  Washington.  DC 
20590.  (202-366-6000).  (See 
supplementary  information  for  phone 
number  and  address  of  contact  for 
conference  registration.) 

SUPPLEMENTARY  INFORMATION:  In 

November  1988,  the  Department  of 


Transportation  published  regulations 
requiring  drug  testing  programs  in  the 
aviation,  maritime,  railroad,  mass 
transit,  pipeline,  and  motor  carrier 
industries.  Employers  in  these  industries 
must  begin  drug  testing  between 
December  1989  and  December  1990.  The 
Department  is  pleased  that  those  who 
are  responsible  for  transportation  safety 
are  responding  positively  to  the 
challenge  of  implementing  this 
significant  and  complex  program. 

As  we  approach  the  starting  dates  for 
drug  testing,  it  is  important  for  DOT, 
industry,  and  other  concerned  parties  to 
work  together  to  implement  these 
requirements  effectively.  To  this  end, 
the  Department  is  sponsoring  a  series  of 
conferences,  at  the  times  and  places 
listed  above,  to  examine  the  issues 
surrounding  drug  testing  and  methods  to 
implement  drug  programs  in  the 
transportation  industries  in  accordance 
with  DOT  regulations. 

The  conferences  are  designed  to 
provide  a  forum  for  discussing  the  rules 
and  how  to  implement  them. 
Participants  will  be  able  to  discuss 
implementation  issues,  firsthand,  with 
DOT  staff  responsible  for  carrying  out 
the  regulations. 

Each  conference  will  be  one  and  one 
half  days  in  length.  The  first  day  will 
include  an  overview  of  DOT  drug  testing 
regulations,  an  introduction  to  49  CFR 
part  40  (the  Department's  Drug  Testing 
Procedures  rule,  a  revision  of  which  is  . 
being  published  in  today's  Federal 
Res^ter  detailed  discussion  of  such 
issues  under  part  40  as  collection 


procedures,  the  chain  of  custody  form, 
the  testing  process,  quality  control 
measures,  and  the  role  of  the  medical 
review  officer,  and  the  drug  awareness 
and  training  requirements  of  the  DOT 
rules.  The  second  day  (a  half-day)  will 
feature  industry  break-out  sessions,  in 
which  employers  in  each  industry  will 
meet  with  DOT  operating  administration 
staff  to  discuss  implementation  issues  of 
particular  interest  to  that  industry. 

Conference  participation  will  be 
limited  to  300  at  each  site.  Based  on  the 
number  of  responses  received,  the 
number  of  participants  from  a  particular 
organization  may  be  limited.  The 
conference  registration  fee  will  be  $50 
per  person.  Attendees  will  be 
responsible  for  their  own  hotel 
reservations  and  charges.  The  hotels  at 
which  each  conference  will  be  held  will 
be  announced  at  a  later  date. 

For  registration  materials  and 
information,  you  should  contact  the 
Department's  consultant  who  is 
administering  the  conferences.  Ricard 
International  Incorporated  (Rll),  1010 
Wayne  Avenue.  Silver  Spring,  Maryland 
20910.  Contact  persons  at  RII  are  John 
Smith.  Loraine  Price,  and  Sonny  Bloom. 
Rll  phone  numbers  are  301-589-6248 
(voice)  and  301-565-5112  (fax). 

Issued  this  28th  day  of  November,  1989.  at 
Washington.  DC 

Melissa  J.  Allen, 

Deputy  Assistant  Secretary  for 
Administration. 

(PR  Doc.  89-28229  Filed  11-30-89;  8:45  am) 

BlUma  CODE  4910-62-M 


Friday 
December  1,  1989 


Pan  IV 

Oepartiiiant  of 
Housing  and  Urban 
Development 

Office  of  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 

24  CFR  Part  888 

Section  8  Housing  Assistance  Payments 
Program;  Fair  Marlcet  Rents  for  New 
Construction  and  Substantial 
R^^^abiiitation,  Ali  Marlcet  Areas,  Fiscal 
Year  1988 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  888 

[Docket  No.  N-8»-1961;  FR-2634-M-02] 

Section  8  Housing  Assistance 
Payments  Program,  Fair  Martcet  Rents 
for  New  Construction  and  Substantial 
Rehabilitation,  Ail  Market  Areas;  Fiscal 
Year  1988 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  notice. 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  establish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  document 
announces  final  Fiscal  Year  1988  FMRs 
for  the  Section  8  New  Construction 
Program  and  the  Section  8  Substantial 
Rehabilitation  Program.  These  FMRs  are 
based  on  the  level  of  rentals  paid  for 
recently  completed  or  newly  constructed 
dwelling  units  of  modest  design  within 
each  market  area  &$  determined  by 
HUD  Field  Office  staff.  They  also  reflect 
the  Department's  cost  containment 
efforts  in  relation  to  housing  assistance 
provided  in  the  Section  8  New 
Construction  and  Substantial 
Rehabilitation  Program. 
EFFECnvt  DATE  December  1. 1989, 
retroactive  to  September  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  M.  Winiarski,  Chief  Appraiser. 
Valuation  Branch,  Technical  Support 
Division,  Office  of  Insured  Multifamily 
Housing  Development.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 
20410-8000.  telephone  (202)  426-7624. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C  1437f}  (the  Act) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent,  safe, 
and  sanitary  housing.  These  programs, 
known  collectively  as  the  Section  8 
Housing  Assistance  Payments  Program, 
provide  assistance  payments  for  lower 
income  families  for  a  variety  of  housing 
options,  including  new  construction  and 
substantial  rehabilitation. 

Under  these  programs,  HUD  or  public 
housing  agencies  (PHAs)  make  rental 
assistance  payments  to  owners  on 


behalf  of  eligible  families.  Total  housing 
expense  represents  the  total  monthly 
cost  of  housing  an  eligible  family,  which 
18  the  sum  of  the  contract  rent  and  any 
utility  allowance  for  the  assisted  unit 
occupied  by  the  family.  Where  the  unit 
is  leased  to  an  eligible  family,  the 
housing  assistance  payment  represents 
the  difference  between  the  total  boosing 
expense  and  the  total  family 
contribution.  Initial  contract  rents  phis 
any  allowances  for  utilities  generally 
may  not  exceed  area-wide  Fair  Market 
Rents  (FMRs)  established  by  the 
Department. 

Section  8(c)(1)  of  the  Act  states  that 
the  Secretary  shall  establish  FMRs 
periodically,  but  not  less  frequently  than 
annually.  Section  8(c)(1)  further 
provides  that  the  Department  shall 
publish  FMRs  in  the  Federal  Registar, 
with  reasonable  time  for  public 
comment,  and  that  the  FMRs  will 
become  effective  upon  their  publication 
in  final  form  in  the  Federal  Register.  The 
Department  published  proposed  Fiscal 
Year  1988  FMRs  in  the  Federal  Register 
on  May  22, 1989,  at  54  FR  22190.  with  a 
comment  due  date  of  June  21, 1989. 

Discussion  of  Public  Comments 

The  Department  received  33 
comments  on  the  proposed  notice  that 
was  published  on  May  22, 1989.  The 
comments  received  were  distributed  as 
follows:  three  from  HUD  Field  Offices; 
17  from  conmiunity  development 
agencies;  two  from  non-profit 
associations;  three  from  private 
consultants;  five  from  nonprofit  housing 
sponsors;  two  from  individuals;  and  one 
from  a  management  agent. 

Virtually  all  comments  included  the 
general  statement  that  the  FMRi  were 
inadequate  for  their  particular 
jurisdictions.  In  addition  to  this  general 
comment,  the  following  substantive 
issues  were  raised  and  addressed  by  the 
Department  as  follows: 

1.  Twenty-one  commenters  questioned 
whether  the  proposed  rents  met  the 
HUD  criteria  stated  in  the  proposed 
notice  that  FMRs  are  based  primarily  on 
the  level  of  rent  paid  for  recently 
completed  or  newly  constructed 
dwelling  units  of  modest  design  within 
each  market  area,  as  determined  by 
HUD  Field  Office  staff  and  trended  to 
October  1, 1989,  to  allow  for  the  period 
of  construction  or  rehabilitation  of  the 
projects  involved. 

One  HUD  Field  Office  commenter 
indicated  that  Field  Office  staff 
proposed  FMR  increases  that  were  much 
higher  than  those  indicated  in  the 
proposed  notice,  and  that  the  proposed 
FMRs.  as  published,  do  not  reflect 
market  reality. 


The  Department  disagrees  with  the 
commenters  on  this  issue.  The  FMRs 
have  their  foundation  in  local  market 
data  since  their  genesis  in  the  annual 
rent  survey  conducted  by  each  Field 
Office  In  preparation  of  the  annual 
revisions  to  the  FMR  schedules.  In 
addition,  the  preamble  states  that  they 
also  "reflect  the  Department's  cost 
containment  efforts  in  relation  to 
bousing  assistance  provided  in  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Programs." 
Therefore,  while  the  Department 
acknowledges  that  the  published  rents 
may.  in  some  cases,  be  lower  than  the 
rents  proposed  by  HUD  Field  Offices, 
die  published  rents  are  nonetheless 
consistent  with  the  criteria  specified  in 
the  preamble. 

2.  Four  commenters  made  the  point 
that  the  intent  of  the  Section  202 
regulations  Is  to  provide  funding  for 
100%  of  the  development  costs  of 
Section  202  projects.  Moreover.  FMRs  do 
not  reflect  typical  rents  for  specialized 
housing  for  the  elderly  or  handicapped. 

Construction  cost  data  was  never 
intended  to  be,  and  still  is  not,  the 
primary  consideration  in  establishing 
FMRs  and  FMR  limits.  Moreover,  the 
Department's  policies  and  procedures 
strictly  preclude  the  selection  of  HUD 
subsidized  projects  as  rental 
comparables  in  developing  FMRs  for 
any  given  markelarea.  As  required  by 
the  Congress,  HUD  procedures  for 
establishing  FMRs  for  any  market  area 
rely  on  market  rental  comparables 
reflecting  local  market  conditions.  In 
addition,  consistent  with  our 
regulations,  the  FMRs  for  the  elderly 
and  handicapped  are  increased  five 
percent  above  the  published  FMRs 
specifically  to  take  specialized  housing 
factors  into  consideration. 

3.  One  commenter  said  that  the  trend 
percentage  appears  to  be  low  at  four 
percent  versus  actual  rental  trends  in 
the  market. 

The  four  percent  adjustment  was 
based  on  the  Fiscal  Year  1988  housing 
index  published  by  the  Bureau  of  Labor 
Statistics. 

4.  Six  commenters  stated  that  Section 
202  sponsors  were  required  to  build  a 
project  in  1988  with  FMRs  established  in 
Fiscal  Year  1986,  despite  construction 
cost  increases  during  that  time  interval. 

To  prevent  such  an  inequity,  this 
Notice  has  been  revised  to  permit  the 
Fiscal  Year  1986  and  Fiscal  Year  1987 
Section  202  selections,  in  certain 
instances,  to  use  the  Fiscal  Year  1988 
FMR  schedules  published  as  a  Proposed 
Notice  on  May  22, 1989,  and  which  this 
Notice  publishes  for  effect.  As  discussed 
later  under  Applicability  for  Section 
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202/Section  8  projects,  in  certain 
instances  the  FMRs  may  be  increased 
by  up  to  20  percent  provided  the  project 
meets  the  Department's  cost 
containment  standards.  In  addition,  in 
certain  instances  the  contract  rents  may 
be  based  upon  the  higher  of  the  FMRs 
set  forth  in  Schedule  A  below  or  the 
FMRs  in  effect  on  the  date  of  the  Notice 
of  the  Section  202  Fimd  Reservation 
provided  the  proposal  proceeds  to  initial 
loan  closing  on  or  before  September  30. 
1990.  Furthermore,  for  Section  202 
projects  with  Section  8  assistance 
selected  during  Fiscal  Year  1985  and 
earher,  in  certain  instances  increased 
FMRs  may  apply.  This  also  is  discussed 
later  under  Applicability  for  Section 
202/Section  8  projects. 

5.  Six  commenters  stated  that  in 
severl  Oregon  market  areas  the  Fiscal 
Year  1988  Existing  Housing  FMRs  were 
higher  than  the  proposed  New 
Construction  and  Substantial 
Rehabilitation  FMRs. 

In  response  to  this  claim,  our  analysis 
shows  that  for  the  Portland  market  area 
the  New  Construction  and  Substantial 
Rehabilitation  two  bedroom  FMRs  are 
actually  higher  than  the  Existing 
Housing  FMRs  for  the  locality  for  some 
structural  categories  such  as  detached 
and  5 -I- -story  buildings. 

Existing  Housing  FMRs  are  published 
from  rental  surveys  that  include  a 
mixture  of  various  structural  types  that 
are  not  separately  identified;  whereas 
the  New  Construction  and  Substantial 
Rehabihtation  FMRs  are  published  from 
market  surveys  of  rentals  for  individual 
structural  types  such  as  detached,  semi- 
detached/row, walkup,  2-4-8tory 
elevator,  and  5 -(--story  elevator 
buildings.  Therefore,  the  Existing 
Housing  FMRs  normally  do  not  lend 
themselves  to  a  vahd  comparison  with 
the  New  Construction  and  Substantial 
Rehabihtation  FMRs. 

This  Notice 

Today's  document  announces  the 
Fiscal  Year  1988  FMRs  for  new 
construction  and  substantial 
rehabilitation  that  apply  to  Section  8 
New  Construction  under  part  880. 
Substantial  Rehabilitation  under  Part 
881.  Housing  Finance  and  Development 
Agencies  under  part  883.  New 
Construction  Set-Aside  for  Section  515 
Rural  Rental  Housing  Projects  under 
part  884.  Housing  for  the  Elderly  and 
Handicapped  under  part  885.  and 
Disposition  of  HUD-owned  projects 
under  part  886,  subpart  C. 

The  Fiscal  Year  1988  FMRs  are  based 
on  the  levels  of  rent  paid  for  recently 
completed  or  newly  constructed 
dwelling  units  of  modest  deisgn  within 
each  market  area,  as  determined  by 


HUD  Field  Office  staff,  frended  ahead  to 
October  1. 1989.  to  allow  time  for  the 
period  of  construction  or  rehabilitation 
of  the  projects  Involved.  They  are 
estimates  of  rentals  that  prospective 
tenants  who  are  not  receiving  Federal 
rent  subsidies  would  be  willing  and  able 
to  pay  for  recently  completed  or  newly 
constructed  dwelling  units  of  modest 
design  and  with  suitable  amenities. 
They  do  not  necessarily  represent  rents 
needed  to  support  construction  and 
operating  costs. 

This  Notice  includes  FMRs  for  0. 1, 2, 
3  and  4  or  more  bedroom  units  in  five 
structural  categories  (detached,  semi- 
detached/row, walkup,  2-4-story 
elevator  and  5-f -story  elevator 
buildings).  Construction  or  rehabihtation 
of  elevator  projects  for  families  with 
children  is  prohibited  unless  there  is  no 
practical  alternative.  FMRs  for  family 
units  in  elevator  structures  are  proposed 
for  appropriate  market  areas;  however, 
the  determination  that  there  is  "no 
practical  alternative"  must  be  made  on  a 
project-by-project  basis.  HUD 
regulations  also  provide  that  high-rise 
elevator  projects  for  the  elderly  may  be 
approved  only  if  HUD  determines  that 
high-rise  construction  is  appropriate 
after  taking  into  account  land  costs, 
safety  and  security  factors. 

With  the  publication  for  effect  in  the 
Federal  Register,  these  FMRs  will  be 
made  retroactive  to  September  15, 1988. 

Section  202/Section  8  Projects 

Applicability 

A.  For  Section  202  projects  with 
Section  8  assistance,  beginning  with 
Federal  Fiscal  Year  1986  selections,  the 
FMRs  on  which  the  contract  rents  will 
be  based  will  be  the  FMRs  applicable  to 
projects  for  the  elderly  or  handicapped 
published  and  in  effect  on  the  date  of 
the  Notice  of  Section  202  Fund 
Reservation,  except  as  follows: 

1.  These  FMRs  may  be  increased  by 
up  to  10  percent  with  the  approval  of  the 
Field  Office  Manager  or  by  up  to  20 
percent  with  the  approval  of  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner, 
provided  that  the  project  meets  the 
Department's  cost  containment  efforts. 

2.  For  Section  202  proposals  with 
Section  8  assistance  selected  in  FY  1986 
and  FY  1987,  the  FMRs  on  which  the 
contract  rents  will  be  based  will  be  the 
FMRs  set  forth  in  Schedule  A  that 
follows  this  preamble,  provided  that  the 
proposal  proceeds  to  initial  loan  closing 
on  or  before  September  30, 1990. 
However,  for  all  projects  where  the 
FMRs  in  Schedule  A  that  follows  are 
lower  than  the  FMRs  in  effect  on  the 
date  of  the  Notice  of  the  Section  202 


Fund  Reservation,  the  contract  rents 
shall  be  based  upon  the  higher  of: 

a.  the  FMRs  set  forth  in  Schedule  A,  or 

b.  the  FMRs  in  effect  on  the  date  of 
the  Notice  of  Section  202  Fund 
Reservation. 

The  decision  concerning  appropriate 
FMRs  to  use  in  project  processing  will 
be  based  upon  an  entire  schedule  rather 
than  selectively  choosing  the  highest 
unit  rents  from  the  currently  effective 
FMR  schedule  or  a  previously  published 
schedule  for  that  area. 

B.  For  Section  202  projects  with 
Section  8  assistance  selected  during 
Federal  Fiscal  Year  1985  and  earlier, 
and  for  Section  8  projects  under  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Program,  the 
applicable  FMRs  are  those  in  effect  on 
the  date  that  the  proposal  or  application 
for  assistance  was  submitted  to  HUD  (or 
by  the  Farmers  Home  Administration 
(FmHA)  in  the  case  of  assistance  under 
part  884,  or  by  the  State  Agency  in  the 
case  of  assistance  under  part  883).  The 
following  exceptions  apply: 

1.  For  all  projects  where  the  FMRs  are 
increased  after  the  completion  date  of  a 
processing  stage,  the  increased  FMRs 
will  apply  to  all  subsequent  processing 
in  revie%ving  contract  rents  and  utilities. 

2.  For  all  projects  where  the  FMRs  are 
decreased  after  the  completion  date  of  a 
processing  stage,  the  applicable  FMR 
will  be  the  higher  of: 

a.  The  FMR  set  forth  in  Schedule  A  of 
the  aimual  publication  of  Fair  Market 
Rents,  or 

b.  The  FMR  set  forth  in  a  previously 
published  schedule  that  was  in  effect  at 
the  time  that  the  application  was 
submitted. 

Other  Information 

HUD  regulations  in  24  CFR  part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities,  and  programs  specified  in 
S  50.20.  Since  the  FMRs  set  forth  in  tiiis 
Notice  are  within  the  exclusion  set  forth 
in  8  50.20(1),  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

liie  Catalog  of  Federal  Domestic 
Assistance  program  number  and  tiUe  for 
the  activities  covered  by  this  Notice  are 
14.156,  Lower  Housing  Assistance 
Program  (Section  8). 

Accordingly,  the  Department  revises 
schedule  A  of  24  CFR  part  888  to  read  as 
set  forth  below. 

Authority:  Sec.  8(c)(1),  U.S.  Housing  Act  of 
1937,  42  U.S.C.  1437f;  sec.  7(d),  Department  of 
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Housing  and  Urban  [}evelopment  Act,  42 
U.S.C  3535(d). 

Dated:  November  27, 1989. 
C  Austin  ntts. 

Assistant  Secretary,  Housing — Federal 
Housing  Commissioner. 

PA«     »a«—(  Ay  ENDED] 

ScfaeduU  A— Fair  Market  Rents  for  New 
Construction  and  Substantial 
Rehabilitatioa 

M,ii-a 

Special  Category  Computations 

1.  FMRs  for  dwelling  units  designed  for  the 
elderly  or  handicapped  are  those  for 
appropriate  size  units,  not  to  exceed  two 
bedrooms  for  the  elderly,  multiplied  by  1.05. 

2.  Congregate  housing  dwelling  unit  FMRs 
are  the  same  as  for  noncongregate  units. 

3.  Single-room  occupancy  dwelling  unit 
FMRs  (apphcable  only  for  substantial 
rehabilitation  proiects)  are  75  percent  of 


those  for  zero-bedroom  units  of  the  same 
structural  type. 

4.  FMRs  for  living  uiits  in  ■  group  home 
developed  with  a  direct  loan  under  Section 
202  of  the  f  lousing  Act  of  1959  arc  those  for 
zero-bedroom  or  •  one-bedroom  unit  of  the 
walkup  structural  type  (or  if  the  group  home 
contains  an  elevator,  of  the  2  to  4-story 
structural  type].  Each  living  unit  in  a  group 
home  is  composed  of  a  bedroom  phis  a 
proportionate  part  of  common  living  space 
ordinarily  included  in  a  living  unit.  One- 
bedroom  FMRs  may  be  appbed  only  when 
the  bedroom  space  plus  the  proportionate 
part  of  the  common  space  totals  at  least  450 
square  feet  provided  that  the  proiect 
conforms  to  the  following  criteria: 

a.  The  project  meets  HUD's  cost 
containment  guidelines,  and 

b.  Use  of  the  one  bedroom  FMR  must  be 
necessary  in  order  to  assure  the  economic 
feasibility  and  financial  soundness  of  the 
project 

5.  Manufactured  home  (unit  and  space) 
FMRa  shaU  be  95  percent  of  the  rents  for 
detached  units  of  the  appropriate  bedroom 


size  (except  that  where  a  manufactured  home 
FMR  is  specified  in  the  schedule  for  an  area, 
the  amount  in  the  schedule  shall  be  the  FMR). 

%.  FMRs  for  manufactured  home  spaces  in 
newly  constructed  or  substantially 
rehabilitated  manufactured  home  parka  are 
determined  by  multiplyii>g  by  1.25  the  FMRs 
for  the  spaces  published  for  the  Existiivg 
Housing  Program.  (For  currently  effective 
FMRs  for  the  Existing  Housing  Program,  see 
Federal  Register  documents  published  on 
April  29, 1967  (52  FR  15630),  March  18, 1968 
(53  FR  8888),  September  21, 1988  (53  FR 
36700).  and  May  la  1986  (54  FR  21812).) 

Rent  Competations 

All  rents  computed  in  accordance  with  this 
note  shall  be  rouiKied  down  to  the  nearest 
whole  d<Hlar. 

Similarly,  all  FMRs  increased  by  up  to  10 
percent  with  the  approval  of  the  HUD  Field 
Office  Manager,  or  by  np  to  20  percent  with 
the  approval  of  the  HUD  Assistance 
Secretary  for  Housing,  should  have  the  result 
rounded  down  to  the  nearest  whole  dollar. 

BHJJNQCOOE  4»n-rM» 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  §UBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   1 


BOSTON  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  ST/ 

MANUFACTURED  HOME 


MARKET:  BOSTON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
818  1050  1141 
683  689  809  954  1057 
594  671  804  887  1007 
616  748  865  1107  1209 
621   753   870  1208  1334 


MARKET:  WORCESTER 

NUMBER  OF  BEDROOMS 


MARKET:  FALL  RIVER 
NUMBER  OF  BEDROOMS 


■1' 


•4* 


1" 


•4+ 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


759  971  1053 

604   611   751  876  1005 

545   580   728  826   949 
556   639   766 
584   673   805 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


783  943   959 

601   607   768  931   943 

565   586   725  830  871 
585   607   741 
590  639   774 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCT iON  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   1 


HARTFORD  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HARTFORD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
724  805  829 
584  598  690  781  805 
496  576  655  740  764 
503  585  661 
520  636   732 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WINDHAM 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
600  665  690 
506  512  573  641  668 
419  488  547  607  625 
444  508  559 
462   539  615 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  NEW  HAVEN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
703  795  849 
556  579  652  768  826 
495  554  628  716  740 
509  570  668 
527   629   744 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  BRIDGEPORT 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
702   750  782 
575   580  669   725   758 
481   557   632   703   728 
488   584   640 
508   617   711 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  NEW  LONDON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
700  781   816 
514   519   665   742   791 
463   497   654   735   762 
468   513   679 
494   567   700 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  RIDGEFIELD 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
815   873   904 
668   673   776   849   879 
557   649   738   826   850 
567   658   745 
585  716  824 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  NEW  MILFORO 
NUMBER  OF  BEDROOMS 


•I- 


•3-   -4* 


653   728   747 

538   562   648   723   742 

467   542   616   694   718 
472  549  621 
488   597   689 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  NORWICH 

NUMBER  OF  BEDROOMS 


•1- 


•4* 


653  728   747 

525   572   648  723   742 

475   553   628  695   717 
483   561   633 
500  600   700 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  102789 
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REGION   1 


MANCHESTER  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  MAINE  STATEWIDE 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

595   671  766   889 

468  549   627  722   836 
419   510   597  677   765 

469  561   706 
521   626   786 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  VERMONT  STATE 
NUMBER  OF  BEDROOMS 


•1- 


•4+ 


616   716  798   898 

513   576   679  762   860 

459   538   639  721   795 
521   595   705 
578   659   783 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  NEW  HAMPSHIRE  ST. 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
593  664  765  889 
503  561  631  724  840 
444  498  573  652  742 
469  568  654 
521   630  727 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   1 
PROVIDENCE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEWI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  PROVIDENCE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
882  1027  1149 
536   656   748   829   895 
481   651   723   744   874 
488   646   841 
494   653   849 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


PREPARED  ON  102789 


g. 
X 

CD 

<s. 

en 

s* 

< 

z 

p 

to 

8 


a. 
a 

a 

a 
o 
» 

B 

cr 
a 


o 


ce 
to 

S 

o. 

CD 
OQ 

c 


o 
s 

09 


REGION  2 


BUFFALO  OFFICE 


I! 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDINQ  HOUSINa  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


MARKET:  BUFFALO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
605  686  773 
435  455  531  625  723 
346  410  493  579  617 
454  500  663 
494   540   702 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ELMIRA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
572  662  733 
358  415  521  617  688 
310  359  472  585  663 
381  465  596 
419  503  635 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  JAMESTOWN 

NUMBER  OF  BEDROOMS 


•1- 


•4* 


598  672   754 

440  469   545  625   715 

361   424   504  579   669 
442   521   640 

481   561  679 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  ROCHESTER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
585  654  736 
456  460  538  625  706 
354  413  496  563  635 
458  521  625 
497  561  668 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


3 


< 

o 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  ALBANY 

NUMBER  OF  BEDROOMS 


1- 


•3-   -4* 


649  784  868 

471   477   572  696   771 

407   465   545  642   728 
413   500  633 
443   548   682 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  PLATTSBURGH 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
585  690  762 
488   493   538   621   693 
387   424   491   575   655 
432   511   631 
471   551   666 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  SYRACUSE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
593  683  781 
427  438  520  626  703 
341  409  498  569  655 
346  454  576 
384   495  619 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  8INGHAMT0N 
NUMBER  OF  BEDROOMS 


•1- 


-4* 


572  690  763 

415   420   508  607   674 

359   410  481  565  639 
364   446   567 
398   474  610 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  102789 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
( INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   2 


NEW  VORK  REGIONAL  OFFICE 


MARKET:  NEW  VCRK  CITY 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


-I' 


-2- 


"3- 


■4* 


MARKET:  SUFFOLK 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
1054  1278  1425 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


PREPARED  ON  102789 


687   692 

953  1131  1382 

797 

844  1000  1046  1246 

621   649 

884  1058  1279 

640 

745   897   977  1079 

664   833 

912  1151  1351 

822 

966  1176 

866  1054 

1171  1487  1699 

888 

990  1236 

EFFECTIVE 

DATE    100187 

EFFECTIVE  DATE    100187 

TRENDED  DATE      100189 

TRENDED  DATE      100189 

MARKET: 

ROCKLAND 

MARKET:  NASSAU 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

-0-   -1- 

-2-   -3-   -4* 

-0- 

-1-   -2-   -3-   -4* 

944  1024  1100 

1008  1151  1264 

586   675 

842   980  1063 

708 

715   922  1046  1159 

501   636 

795   923  1C22 

552 

688   834   958  1061 

567   683 

848 

568 

703   875 

620   739 

894 

575 

807   933 

EFFECTIVE 

DATE    100187 

EFFECTIVE  DATE    100187 

TRENDED  DATE      100189 

TRENDED  DATE      100189 

MASKET:  WESTCHESTER 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
955  1115  1222 
677   682   799   985  1072 
534   637   762   921  1010 
659   755   928 
715   849   988 


EFFECTIVE  DATE 
TRENDED  DATE 

MARKET:  PUTNAM 


100187 
100189 


-0- 


NUMBER  OF  BEDROOMS 
-1- 


•2-   -3-  -4* 

879  1011  1100 

587   592   754   905  987 

478   561   647   809  940 
672   762   833 
720  828   920 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ORANGE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
810  920  997 
563  612  732  873  955 
498  572  695  816  903 
667  722  912 
717   820  1002 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  P0UGM<EEPSIE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
731   854   976 
502   534   639   731   803 
425   509  633   679   754 
648   757   872 
677   786   942 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUOINQ  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   2 


NEWARK  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-CETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  NEWARK 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4* 

1163  1300  1382 

927  1076  1170 

829  962  1054 

947  1103  1191 


657  731 

578  647 

668  743 

751  842  1075  1259  1356 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ATLANTIC  CITY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
982  1112  1177 
653  658  750  895  984 
523  586  664  795  878 
630  702  792  942  1026 
715   802   920  1096  1194 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  VINELANO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

895  1024  1103 

560  580  664   807  897 

414   494   576   707  792 

553   630   705   854  941 

645   730  63\   1010  1108 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


MARKET:  NORTH  BERGEN 
NUMBER  OF  BEDROOMS 


-0- 


-1-   -2-  -3-  -4* 

1156  1293  1375 

722   795   922  1069  1162 

640   707   822  954  1047 

729   804   940  1095  1184 

813   904  1068  1252  1349 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  BURLINGTON 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

1020  1150  1229 

621   629   789   935  1022 

493   555   702   833   917 

599  671   830  980  1067 
683   770  959  1136  1232 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ASBURY  PARK 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

1026  1162  1243 

593   666   793   940  1034 

511   578   692   826   918 

600  675   810  967  1053 
683   781   938  1121  1222 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FREEHOLD 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

1070  1204  1289 
648  722  839  982  1076 
568  633  742  868  961 
655  730  852  1009  1096 
739   830  980  1163  1264 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  GLOUCESTER 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

1020  1150  1229 
574  629  777  935  1022 
475  553  668  830  917 
599  671  828  980  1067 
683   770  959  1136  1232 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  CAMDEN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

1020  1150  1229 
624  629  769  935  1022 
465  539  662  819  917 
598   671   817   980  1067 

683  770  959  1136  1232 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  TRENTON 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

1042  1170  1249 

684  707  807  954  1043 
539  614  723  853  938 
672  752  851  1001  1086 
769   858   979  1156  1255 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIP  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   2 
CARIBBEAN  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-A  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  SAN  JUAN 

NUMBER  OF  BEDROOMS 


1- 


■4* 


518  576  639 
428  439  491  535  596 
361   417   463   505   546 

413   463   530  611   675 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  MAYAGUEZ 

NUMBER  OF  BEDROOMS 


•1- 


•4* 


500  550  612 
401  439  464  508  570 
343   408   436   477   520 

385   437   543   588   658 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  PONCE 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

464   514   575 

365   402   427   471   534 

336   373   399   441   484 

385   437   517   551   622 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ARECIBO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

495   545  .  606 

396   434   459   502   565 

343   404   430   472   515 

385   437   543   582   653 

EFFECTIVE  DATE    100187 
TRENDED  DATE      1001*9 
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ce 
S 
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STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/HOW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  ST.  CROIX 

NUMBER  OF  BEDROOMS 
,Q.       .1-   -a-   -3-   .4* 

653  737  849 
432  504  592  684  779 
367   432   525   S91   554 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ST.  THOMAS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
963  1051  1186 
648  716  825  950  1078 
520  605  746  830  931 
525   632   772 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  OLD  SAN  JUAN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

572   617   647   702   775 
538   581   614   665   714 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


BALTIMORE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


MARKET:  BALTIMORE 

NUMBER  OF  BEDROOMS 


1- 


•4* 


755  852  1002 

452   529   612  725   938 

409   524   602  720  778 
442   552   654 
488   602   730 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  HAGERSTOWN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
653  767  884 
368  490  576  651  846 
366  485  570  646  676 
393  492  576 
427   497   590 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  SALISBURY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
641  707  830 
413  452  521  603  777 
345  447  515  597  672 
358  490  537 
395   515   625 

EFFECTIVE  DATE    100187 
TRENDED  DATE      1001S9 


PREPARED  ON  102789 


BEST  COPY  AVAILABLE 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
CHARLESTON  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-«  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CHARLESTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
561   666   757 
346   420   532   637   735 
325   415   521   532   601 
425   523   591 
438   530  597 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BLUEFIELD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
519  592  658 
303  392  489  553  595 
298  381  449  502  552 
422  502  562 
430  509   570 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  HUNTINGTON 
NUMBER  OF  BEDROOMS 

-0-  -1-  -a-  -3-  -4* 

512   618   672 
312   401   498   584   645 
262   390  493   556   610 
399   474   569 
405   481   575 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  PARKERSBUR6 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
479   553  608 
272   352   450  522   575 
267   341   423   495   546 
411   495   600 
420  502   608 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


o 

3. 

9 

OS. 


< 
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STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  WHEELING 

NUMBER  OF  BEDROOMS 


1- 


•4* 


490  584   653 

274   363   460  566   627 

269   352   455  526   574 
395   472   573 
400   479   578 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  MARTINSBURG 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
496  584  653 
293  367  459  550  627 
283  342  454  526  595 
441  492  547 
452   497   554 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FAIRMONT 

NUMBER  OF  BEDROOMS 


1- 


-4* 


555  618   692 

345  425   524  592   664 

340  415   504  556   613 
472   519   578 
480  525   585 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  POINT  PLEASANT 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

478  551   601 

272   352   446  519   572 

259   341   438  488   543 
409   488   547 
414   497   555 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 
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SCHEDULE  A-  PAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


PHILADELPHIA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  PHILADELPHIA 
NUMBER  OF  BEDROOMS 

•0-  -1-  -a-  -3-  -4* 

612  766   886   993 

479   540  682   774   856 

582   604  756 

641   720  849 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  LANCASTER 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

479  485  596   733   762 

400  468  584   695   732 

486  562  730 

511  587  755 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WELLSBORO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

418  517  624   716   799 

408  489  589  686  727 

447  522  649 

497  561  693^ 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ALLENTOWN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

492  511  636   744   822 

436  480  598   699   780 

515  543  637 

529  581  713 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  YORK 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

479  485  596   733   762 

400  468  584   690  732 

484  562  730 

509  587  755 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:' BELLEFONTE 

NUMBER  OF  BEDROOM^ 
-0-   -1.   -2-   -3-   -4* 

451  517  549   713   799 

408  480  544   686   748 

447  522  649 

497  561  693 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  READING 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

505  511  612   735   818 

407  490  587   694   762 

465  548  636 

503  601  705 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  HARRISBURG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

516  521  574   713   799 

411  480  555   686   746 

467  542  598 

505  586  649 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SCRANTON 

KMMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

475  542  629   684   779 

407  482  598   679   762 

504  561  668 

536  597  711 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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eoMrn...  e  A   PAIR  MARKET  RENTS  FOR  NEW  COMSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
SCHEDULE  A-  JJJJ^JJJJI^hSS^S/SxnANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
PITTSBURGH  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  PITTSBURGH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
686  762  892 
487  585  649  724  847 
418  497  579  695  813 
531  595  686 
548   620  729 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ERIE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
641  713  834 
462  555  611  679  795 
369  455  541  628  703 
521  578  672 
540  596  722 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKET:  ALTOONA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
557  671  810 
376  453  547  639  772 
358  441  542  623  717 
518  584  618 
531   601   657 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  JOHNSTOWN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
574  682  816 
394  467  546  643  777 
361  445  536  616  702 
484  520  623 
493   559  656 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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REGION   3 


RICHMOND  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


MARKET:  NORTON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

364  375  451   547   610 

276  343  436   542   597 

312  378  471 

342  425  563 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100169 


MARKET:  HARRISONBURG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

379  419  488   563   638 

327  389  483   557   620 

363  424  519 

394  488  568 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  NEWPORT  NEWS 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

413  418  481   600  653 

328  372  449   538   599 

364  407  484 

467  555  638 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  NORFOLK 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

442  447  534   605   657 

384  433  512   600  650 

419  468  547 

490  597  692 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


90 


< 

o 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CHARLOTTESVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

463  469  554   655  696 

385  436  522   580  646 

420  471  557 

465  563  698 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  RICHMOND 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

426  433  502   587   638 

351  412  492   580  632 

387  446  526 

438  532  657 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  rAIR  MARKET  RENTS  FOR  N^W  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSINQ  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
WASHINGTON  D.C.  OFFICE 


MARKET:  WASHINGTON  D.C. 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0- 

-1-   -2- 

-3-   -4* 

DETACHED 

SEMI-DETACHED/ROW 

581 

653  716 

796   898 

WALKUP 

468 

553  629 

729   814 

ELEVATOR  2-4  STY 

505 

610  787 

ELEVATOR  5*  STY 

566 

652   846 

MANUFACTURED  HOME 

EFFECTIVE  DATE 

100187 

TRENDED  DATE 

100189 

PREPARED  ON  102789 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
( INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


WILMINGTON 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  WILMINGTON.  DEL 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
658   828   866 
475   480  587   705   774 
397   460   543   631   676 
438   512   646 
466   594   658 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  DOVER.  DEL 
NUMBER  OF  BEDROOMS 


•1- 


•3-   -4* 


630  755   854 

436  441   530  653   712 

384   419   476  568   614 
395   485  574 
419  536  637 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 
ATLANTA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  ATLANTA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -a-   -3-   -4+ 

466  497  564   681   724 

453  481  551   667   708 

483  511  579 

541  576  659 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ALBANY 

NUMBER  OF  BEDROOMS 


•1" 


■4* 


492  564   599 

336   375   439  511   557 

324   364   428  500   546 
350   390  454 
404   444   509 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  AUGUSTA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
462  543  568 
344  370  434  495  527 
334  360  421  485  517 
359  385  448 
409   435   498 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BRUNSWICK 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

502  591   628 
364   405   461   536   596 
351   393   455   523   572 
382   421   486 
438   476   544 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*    STY 

MANUFACTURED  HOME 


MARKET:  COLUMBUS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
471  576  621 
340  378  423  543  584 
325  364  410  529  570 
353  394  438 
413   454   495 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  VALDOSTA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
451  517  592 
314  356  424  509  557 
302  337  414  484  545 
331  372  444 
385   428   49^ 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  MACON 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

481  521   579 

365   400   448  496   557 

361   382   437  480  536 
391   413   463 
446   480  517 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  ROME 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

460  536   577 

319   346   399  474   530 

307   333   394  461   516 
333  359  420 
396  416   478 

EFFECTIVE  DATE    100187 

TRENDED  DATE  100189 


MARKET:  SAVANNAH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
537  622  661 
375  414  498  565  613 
362  400  485  552  600 
390  434  513 
446   490   569 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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PREPARED  ON  102789 


REGION  4 
BIRMINGHAM  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  K}ME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  BIRMINGHAM 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

583  709  802 

379   386   459   555   595 

341   379  445  536  576 

352  399   471 
366   419   498 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  MOBILE 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

554   700  789 

353  382  466  535  575 
334  375  452  522  561 
351   386   469 

357   398   486 

EFFECTIVE  DATE  100187 
TRENDED  DATE     lOOlM 


MARKET:  DOTHAN 

NUMBER  OF  BEDROOMS 


MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 


MARKET:  HUNTSVILLE 
NUMBER  OF  BEDROOMS 


1- 


•4* 


1' 


•4* 


1- 


-4* 


490  620  703 
333  363  421  506  552 
327   358   415   487   532 

339  375   438 
345   386   455 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MONTGOMERY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
544   656   747 
367   372   473   561   616 

340  366   453   555  608 
352   386   479 

365  405  506 

EFFECTIVE  DATE    100187 
TRENDED  DATE     1001S9 


519   658   745 
341   368   437   531   575 
319  362  423  511   559 
334   375   447 
347   388   460 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TUSCALOOSA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
516   686   774 
379   397   461   561   600 
351   391   447   544   583 
374   411   473 
388   427   497 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


549  701   796 

399   404   483  570  620 

337   398   476  555   612 
386   429   518 
398   449   544 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  102789 
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REQION   4 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


COLUMBIA  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR '2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  GREENVILLE 
igUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
530  643   693 
375   401   510  604   652 
366   391   498   589  630 
400   416   525 
425   441   550 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
539  634  673 
391  443  519  614  653 
381  433  509  604  643 
406  458  534 
431   483  559 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
471  554  600 
346  362  454  523  565 
337  353  445  511  548 
360  375  467 
382   397   488 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  AIKEN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
513  594  631 
387  438  494  575  612 
377  429  485  566  603 
402  453  508 
426   478   572 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  MYRTLE  BEACH 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
500  607   645 
378   392   481   586   624 
368   383  472   576   614 
391   406   495 
414   429   519 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  CHARLESTON 
NUMBER  OF  BEDROOMS 


•1- 


-4* 


523  589  626 

405   420  503  569  606 

395   410   493  559   596 
420   435   518 
445   460  543 

EFFECTIVE  DAT|  100187 

TRENDED  DATE  100189 


PREPARED  ON  102789 


MARKET:  ROCKHILL 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
528  616  654 
401  454  508  596  634 
391  444  498  587  625 
416  470  523 
442   495   547 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
490  560  595 
361  434  473  543  578 
350  425  464  534  569 
398  449  486 
422   474   508 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
( INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


GREENSBORO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURf  TYPE 

DETACHED 

SEMI •DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  GREENSBORO 
NUMBER  OF  BEDROOMS 


1- 


•4* 


505   577   684 

400  413   493   543  652 
349   408   488   538   648 
372   444   516 
530  570  691 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  GREENVILLE 

NUMBER  OF  BEDROOMS 


1- 


•4* 


469   540  641 
345   377   453   516   596 

303   372   447   511   591 
337   395   470 
454   512   606 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100119 

MARKET:  WILMINGTON 
NUMBER  OF  BEDROOMS 

•0-  'I-  -a-  -3-  -4* 

484  S72  650 

381   386  465  B27  998 

327   381   499  922  «03 
361   402  481 
473  929  %9i 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


PREPARED  ON  102789 


MARKET:  ASHEVILLE 

NUMBER  OF  BEDROOMS 


•1- 


■** 


483   589  673 

389  395  465  565  652 
332   389   448   560  647 

369   425   485 
483   543   641 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  RALEIGH 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

544   648  757 

449  458  534  594  683 
381  451  527  589  676 
411   474   551 

543  608   768 

EFFECTIVE  DATE  100187 
TRENOID  DATE     100119 

MARKET:  ELIZABETH  CITY 

NUMBER  OF  BEDROOMS 
•0*   -1-   -2-   '3-   -4* 
489  995  632 

332  390  444  941  617 
296  345  438  922  918 

333  395  475 

450  909  612 

EFFECTIVE  DATE  100187 
TRENDED  DATE     100189 


MARKET:  CHARLOTTE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
549  638  716 
430  437  517  598  691 
369  432  512  593  686 
395  461  548 
532   572   686 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WINSTON-SALEM 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
492   586   667 
385   400   465   544   629 
323   395   459   539   623 
352   418   490 
508   543  651 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKET:  DURHAM 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
540  620  728 
405  411  506  608  695 
381  405  501  601  690 
416  442  536 
529   576   701 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  FAYETTEVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
468   547   627 
364   373   438   510  586 
322   368   434   504   580 
353   402   470 
500  594 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


OACKSON  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-*    STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


MARKET:  JACKSON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
531  641  727 
388  426  525  613  676 
355  421  476  564  630 
437  541  629 
447   552   644 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  6ULFP0RT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
494  579  664 
401  423  488  564  613 
337  390  444  543  607 
451  500  624 
462   512   639 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  CORINTH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
435  551  636 
303  354  422  531  613 
288  344  417  519  573 
390  477  558 
403   489   573 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  HATTIESBURG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
476   547   616 
333   385   458   525   590 
292   348   439   487   536 
414   444   551 
429  455  567 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  GREENVILLE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
526   557   640 
388   430  498   541   629 

349  397  475  503  579 
451   504   632 

465  519  651 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  SOUTHAVEN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

919   600  684 

350  434  500  586  663 
337  414  494  573  629 
459   509  613 

468   521   628 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 


MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
489  529  623 
363  411  473  506  613 
323  381  448  470  540 
461  504  584 
471   516   599 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 
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SCHEDULE  A-  FAIR  MARKET  RENTS  TOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


JACKSONVILLE  OFFICE 


MARKET:  JACKSONVILLE 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


1- 


-4* 


S97   660  738 
428   492   573  642   693 
379   424   523  631   686 
446   497   626 
501   553   698 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TAMPA 

NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


1- 


-3-   -4* 


576  655   773 

437   499   571  642   719 

386   440  530  622   686 
483   541   664 
569   631   764 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  PENSACOLA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
540  600  702 
387  433  508  568  626 
328  376  457  539  575 
384  436  531 
433   491   593 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ORLANDO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
638  712  757 
423  486  598  660  732 
396  459  543  616  693 
473  539  657 
550  613   726 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  KEY  WEST 

NUMBER  OF  BEDROOMS 


MARKET:  MIAMI 

NUMBER  OF  BEDROOMS 


1- 


•4* 


•1- 


•4* 


757  836   921 

544   611   680  778   867 

451   501   610  726   777 
524   579   721 
595   663   824 

EFFECTIVE  DATE  '  100187 

TRENDED  DATE  100189 


757  836   921 

544   611   680  778   867 

451   501   610  726   777 
524   579   721 
595   663   824 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  102789 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


I 


REGION  4 


LOUISVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/HOW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  LOUISVILLE 
NUMBER  OF  BEDROOMS 


MARKET:  COVINGTON 

NUMBER  OF  BEDROOMS 


•1- 


■4* 


•1" 


•4* 


580  656   744 
406   458   543   611   700 

390  436   516   594   652 
420   471   549 
455   513   596 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  PIKEVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
612  697  765 
440  479  572  647  711 
408  453  522  598  653 
455  489  587 
493   556   646 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


539  630  741 

376   429   501  585   688 

359   407   472  553   646 
389   442   514 
425   485   567 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  OWENSBORO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
511  592  698 
332  388  474  548  646 
316  367  448  516  600 
345  401  487 
380  443   539 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  PADUCAH 

NUMBER  OF  BEDROOMS 


■1- 


-4* 


514  596   702 

334   390  477  551   650 

318   369   451  519   603 
347   403   490 
382   446   542 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 
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SCHEDULE  A>  PAIR  MARKET  RENTS  rOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUOINQ  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  4 


KNOXVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


MARKET:  KNOXVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
481  362  599 
379  417  466  551  589 
364  390  454  541  578 
390  412  481 
412   439  492 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 

MARKET:  OAKRIDGE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
481  562  599 
379  417  466  551  589 
364  390  454  541  578 
390  412  481 
412  439  492 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKET:  CHATTANOOGA 

NUMBER  OF  BEDROOMS 
-0-  -1-  '2-  -3-  -4* 
493  584  623 
439  442  481  567  607 
401  430  465  555  595 
430  453  493 
453   481   521 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKET:  UOHNSON  CITY 
NUMBER  OF  BEDROOMS 


1' 


•3-   -4* 


471  546   584 

359  385  460  536  567 

347   369   449  514   556 
385  407   471 
407   433   497 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  KINGSPORT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
471  546  584 
359  385  460  536  567 
343  360  449  497  536 
385  407  471 
407   433   497 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CdNSTRUCTION  kUD   SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


NASHVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  NASHVILLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
512  597  641 
391  435  494  S84  629 
35B  414  486  577  623 
369  435  494 
376   450   512 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  CLARKSVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
456   552   584 
332   373   436   517   570 
307   350  431   504   565 
332   379   448 
338   402   469 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
434  536  587 
321  345  409  527  564 
287  338  397  512  557 
294  358  405 
306   383   443 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  MEMPHIS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
460  517  604 
332  377  439  491  561 
296  332  387  467  502 
345  414  488 
388   459   532 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  UACKSON 

NUMBER  OF  BEDROOMS 

-d-     -1-  -a-  -3-  -4* 

439  512  599 

307   350  412  475  553 

288   332   400  463  527 

337   379   470 
359   420  505 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


PREPARED  ON  102789 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 
CHICAGO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CHICAGO 

NUMBER  OF  BEDROOMS 

-0-  -1-  -a-  -3-  -4* 

813  1001  1154 
609  685  773  995  1149 
516  643  712  851  896 
552  650  765  909  911 
661   786   972  1020  1078 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  EAST  ST.  LOUIS 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


•1- 


■4* 


577  664   739 

410  472   528  605   675 

373   432   505  584   649 
397   460   541 
480  535   585 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  BELLEVILLE 
NUMBER  OF  BEDROOMS 


MARKET:  MOLINE 

NUMBER  OF  BEDROOMS 


1- 


•4* 


1- 


■4* 


675  751   837 

431   481   578  653   738 

371   429   543  620  690 
405   456   576 
462   514   648 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


622  767   897 

451   508   560  701   821 

393   449   503  638   716 
418   478   539 
500  569   640 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  SPRINGFIELD 
NUMBER  OF  BEDROOMS 
-0-   -1-  -2-      -3-   -4* 
680  765   855 
403   459   538   612   690 
367   431   500  577   654 
396   455   534 
454   509   603 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   5 
CINCINNATI  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CINCINNATI 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -** 
713  870  937 
447  516  587  704  775 
361  424  536  610  703 
397  530  632 
553  651   739 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  DAYTON 

NUMBER  OF  BEDROOMS 


•1- 


•4* 


638  828   915 

415   444   516  618   696 

346   433  501  579  648 
404   537   641 
560  657  704 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 
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erueniii  r  A-  FATB  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
SCHEDULE  A-  JJJJ^JJJJI^^J^Jq'^SinaScE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 
CLEVELAND  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CLEVELAND 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -<♦ 

743  806  869 

521   54S  613  692  726 

390   449   521  604  688 

400   475   586 
456   485   608 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MANSFIELD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
629  684  757 
466  471  520  598  666 
344  370  420  522  562 
379  417  498 
386   444   510 

EFFECTIVE  DATE    100187 
TREKOED  DATE      100189 


MARKET:  AKRON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
711  779  803 
496  522  589  666  699 
385  439  515  589  655 
390  428  520 
395   458   525 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TOLEDO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
704  772  822 
430  491  562  645  688 
364  404  478  584  620 
387  420  515 
424   430   524 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FINOLAY 

NUmeER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
605  678  729 
413  446  496  591  626 
343  371  436  530  589 
348  376  485 
393  450  554 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  YOUNGSTOWN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
623  695  701 
423  429  496  579  596 
308  347  413  518  565 
345  364  453 
352   372   462 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  LORAIN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
607  681  733 
401  407  481  560  597 
294  323  397  498  541 
371  390  465 
390   396   484 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 


COLUMBUS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET :  COLUMBUS 

NUMBER  OF  BEDROOMS 


1" 


-4* 


549  672   683 

383  420  482  563  616 

333   409   475  520  584 
370  445   528 

419   500  590 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  102789 
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SCHEDULE  A-  fAIR  KARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDINO  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 
DETROIT  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


MARKET:  DETROIT 

NUMBER  OF  BEDROOMS 


MARKET:  FLINT 

NUMBER  OF  BEDROOMS 


MARKET:  ANN  ARBOR 

NUMBER  OF  BEDROOMS 


MARKET:  YPSILANTI 

NUMBER  OF  BEDROOMS 


1- 


-4*     -0- 


•1- 


■4* 


-0- 


1-   -2-   -3- 


-4* 


-0-   -1-   -2- 


-3-   -4* 


668  829  966 

460  496  617  721   832 

388   479   S62  669   771 
415   506   578 
424   521   638 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


532  680  760 

359  400  500  639  679 

343   386   450  591   664 
348   405   476 
356   455   542 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


659  758   799 

417   422   546  655   722 

340  417   513  562   628 
383   449   532 
387   489   555 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


659  758   799 

417   422   546  655   722 

340   417   513  562   628 
382   449   532 
387   489   555 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  102789 
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BEST  COPY  AVAILABLE 


SCHEDULE  A-  FAIB  MARKET  BENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDINO  HOUSINQ  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  S 


GRAND  RAPIDS  OFFICE 


s 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  MT  PLEASANT 
NUMBER  OF  BEDROOMS 

-0-  -1-  -a-  -3-  -4* 

61S   728   776 
402  453  522  647  699 

275   369  412   512   551 
284   386   430 
441   527   612 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  LANSING 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
613  753  797 
420  428  512  632  681 
328  386  468  564  598 
347  405  486 
414   468   549 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  GRAND  RAPIDS 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
611   722   757 
420  425   525  622   672 
309   385   489   537   574 
327  405  506 
446   520   577 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MUSKEGON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
619  730  767 
439  481  572  671  713 
314  397  470  557  569 
334  418  489 
454   530  590 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BENTON  HARBOR 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
586   696   732 
400   429   536   644   679 
299   347   429   525   559 
317   365   447 
433  496   568 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TRAVERSE  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
663   775   811 
481   496   581   715   754 
317   412   466   572   614 
335   429   484 
502   580  644 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BATTLE  CREEK 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
638   729   768 
398   423   520  642   691 
298   383   469   567   602 
317   401   487 
458   530  595 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MARQUETTE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
575  689  725 
363  416  524  631  668 
236  328  425  529  569 
254  346  444 
462   541   556 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  JACKSON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -a-  -3'  -4* 
599  730  780 
409  414  501  619  667 
321  398  455  560  590 
327  417  474 
470  543   61!^ 

EFFECTIVE  DATE    100187 
TRCNDIO  DATS     lOOHS 


PREPARED  ON  102789 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 


INDIANAPOLIS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STV 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHEa 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  INDIANAPOLIS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
582  652  716 

367  413  512  619  637 
339   384   460  520  558 

368  407   488 
463  512   593 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  HAMMOND 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
592  662  730 
397  448  531  608  688 
363  416  496  563  599 
408  439  524 
466  532  620 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  GARY 

NUMBER  OF  BEDROOMS 

-0-  -1-  -a-  -3-  -4* 

581   648  717 

385  441   521   596  686 

363  416  496  566  585 
405   439   530 
443   506   596» 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BLOOMINGTON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
560  632  709 

345  389  484   563  616 
309   359  448   526   563 

346  385   479 
424   472   568 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  LAFAYETTE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
587  658  734 
376  418  513  582  645 
346  393  472  534  585 
379  411  501 
462  516  616 

EFFECtlVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  EVANSVILLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
554  627  685 
335  386  478  558  635 
301  349  441  509  555 
335  376  471 
405  478   580 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SOUTH  BEND 
NUMBER  OF  BEDROOMS 


MARKET:  FORT  WAYNE 
NUMBER  OF  BEDROOMS 


1- 


•4* 


•1- 


•4* 


580  647   721 
390  422   505   561   636 
343   387   460  516   567 
379   412   490 
475   536  616 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TERRE  HAUTE 
NUMBER  OF  BEDROOMS 
■2-   -3-   -4* 


1- 


586  656   732 

381   425  517  595  680 

349   395   475  538   582 

383  417   508 
460  513  610 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


572  646   727 

379   421   507  582   647 

338   389  475  546   579 
374   412   503 
443   496  612 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  102789 
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SCHEDUIC  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDINO  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 
MILWAUKEE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEV*tOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEP/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


MARKET:  MADISON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
690  736   770 
395   476   570  679   729 
385   429  525  628 
401   444   540 
518   561   685 

EFFECTIVE  DATE    100187 
TRENOeO  OATE     IQQIM 

MARKEt:  CAU  CLAIRE 
NUNQER  Of   BEDROOMS 


MARKET:  REEDSVILLE 
NUMBER  OF  BEDROOMS 


•1- 


•4* 


■  1- 


•4* 


530  607  643 

303  383  437  551  «09 

295  339  392  497 
319  358  413 
423  469  999 

EFFECTIVE  DATE  100187 

TRENDED  0AT(  100189 


592   675   707 
340  427   506   622   657 
335   384   459   548 
353   400   472 
468   514   630 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 

MARKET:  GREEN  BAY 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
555   635  665 
323   398   477   580  614 
303   350  434   530 
318   365   449 
438   477   588 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKET:  SUPERIOR 

NUMBER  OF  BEDROOMS 


•1- 


•3-   -4* 


553   664   699 
324   433   497   605   641 
318   379  452   561 
337   398   469 
475   520  614 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WAUSAU 

NUMBER  OF  BEDROOMS 
2-   -3-   -4* 


1« 


562  649  683 

326   417   479  592   630 

321   368   435  539 
337   385   453 
456   501   597 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  MILWAUKEE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
741   825   866 
430   543   646   742   802 
424   481   573   700 
444   498   592 
579   629   772 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


PREPARED  ON  103789 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   5 


MINNEAP0LI5-ST.  PAUL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  MINNEAPOLIS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -a-   -3-   -4* 

440  445  596  686  766 

363  417  497   636   658 

402  478  599 

411  593  686 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  ST.  CLOUD 

NUMBER  OF  BEDROOMS 
-0-   -1'   -2-   -3-   -4* 

353  384  512  590  649 
322  361  448  540  573 
349  433  487 

354  498  589 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 


MARKET:  DULUTH 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

372  404  559   643   708 

356  386  477  584  620 

376  446  652 

394  481  613 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WORTHINGTON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

324  345  479   545   610 

295  324  418   504   536 

313  384  458 

318  445  543 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKET:  MANKATO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

413  453  570  649   726 

356  398  496  573  605 

389  437  612 

407  561  665 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ROCHESTER 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

422  457  587   678   759 

372  413  510  587  622 

402  448  530 

438  591  673 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


FORT  WORTH  REGTONAL  OFFICE 


MARKET: 

DALLAS 

NUMBER  OF 

BEDROOMS 

STRUCTURE  TYPE 

-0- 

-1- 

-2- 

-3-   -4* 

DETACHED 

550 

670   778 

SEMI-DET4CHED/R0W 

351 

389 

479 

584   659 

WALKUP 

299 

328 

455 

534   612 

ELEVATOR  2-4  STY 

312 

356 

494 

ELEVATOR  5*  STY 

438 

504 

699 

MANUFACTURED  HOME 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET:  WICHITA  FALLS 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


1- 


•4* 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


483   610   687 
308   341   421   534   620 
268   307   399   488   576 
280   335   434 
393   471   614 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  AMARILLO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
SOS  612  688 
323  357  440  537  605 
275  301  418  509  562 
287  327  454 
402   463   642^ 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ALBUQUERQUE  NM 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
543  633  707 
364  387  492  578  670 
305  356  463  538  627 
319  400  503 
448   523   694 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


MARKET:  SHERMAN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
466  578  655 
297  329  407  516  595 
259  296  386  471  559 
270  332  419 
379   455   593 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SAN  ANGELO 
NUMBER  OF  BEDROOMS 


1- 


•4* 


466   569   666 
298   330  407   496   559 
254   278   386   470   470 
265   302   419 
371   427   593 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  EL  PASO 

NUMBER  OF  BEDROOMS 


1- 


-4't- 


469   588   673 
299   332   409   512   578 
261   288   388   473   537 
272   312   421 
382   442   596 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SANTA  FE  NM 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
559  707  828 
371  415  487  598  695 
315  340  462  530  646 
329  426  501 
478   574   709 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  TYLER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
440  536  628 
281  311  384  461  527 
239  262  364  444  490 
250  285  395 
350  403   559 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ABILENE 

NUMBER  OF  BEDROOMS 


■1- 


•4^- 


464   566   662 
296   328   405   493   556 
252   277   384   468   517 
263   300  417 
369   425   590 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MIDLAND 

NUMBER  OF  BEDROOMS 


1- 


•4+ 


430   524   614 
275   304   375   457   516 
234   257   356   434   479 
244   278   386 
342   394   547 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SILVER  CITY  NM 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
457  557  652 
292  332  398  485  547 
248  283  378  441  509 
259  341  410 
393  479   581 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  WACO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-» 
483  593  666 
308  341  421  534  618 
268  307  399  488  578 
280  339  434 
393   471   614 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  LUBBOCK 

NUMBER  OF  BEDROOMS 


1- 


■4* 


430  583   683 
301   334   411   509   574 
260   285   390   476   533 
272   310  423 
381   438   599 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ODESSA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
430  524  614 
275  304  375  457  516 
234  257  356  434  479 
244  278  386 
342   394   547 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TAOS  NM 

NUMBER  OF  BEDROOMS 


1- 


•4* 


521  635   721 

333   378   454  553   624 

283   340  431  525   580 
296   389   468 
442   529   662 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 
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SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  D€VELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


FORT  WORTH  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2'4  STV 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


MARKET:  CLOVIS  NM 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
433  543  636 
285  323  377  464  534 
242  263  358  411  496 
253  333  388 
372   447   549 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


HOUSTON  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET;  HOUSTON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
674  823  957 
361  430  552  656  747 
336  405  527  627  722 
396  470  592 
570   666   770 

EFFECTIVE  DATE    t00187 
TRENDED  DATE      100189 

MARKET:  EL  CAMPO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
575  673  780 
358  396  482  608  706 
338  376  460  588  680 
393  436  545 
481   568   702 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BEAUMONT 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

612  699   857 

338   394   477  569   657 

313   369   457  544   627 
373   444   552 
548   599   603 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TEXAS  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
668   762   882 
379   456   574   650   750 
358   444   560  621   719 
421   509   645 
570  666   770 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BRYAN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

585  774   898 

362   404   536  667   769 

34  1   386   515  639   749 
393   441   603 
544   653   802 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  LUFKIN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
557  654  758 
312  363  452  533  614 
292  343  427  508  588 
339  398  499 
487   567   696 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 
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SCHEDULE  *-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


LITTLE  ROCK  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  FAYETTEVILLC 
NUMBER  OF  BEDROOMS 


■1' 


•4* 


504  575   652 

337   411   474  553   610 

328   396   461  548  605 
350  422   493 
433   506   589 

EFFECTIVE  DATE  100187 

TRENDED  DATE  10018? 


MARKET:  LITTLE  ROCK 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -*♦ 
526   599   674 
352   444   496   576   635 
327   412   460   571   630 
351   441   495 
436   510  600 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  TEXARKANA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
516  593  666 
339  400  478  574  631 
323  389  455  569  626 
346  420  489 
433   506   590 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FORT  SMITH 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

491  559   631 

328   375   461  528   591 

308   354   433  497   552 
331   382   466 
439   517   604 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


•«1 
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STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  JONESBORQ 

NUMBER  OF  BEDROOMS 


■1- 


•4* 


497  569   637 

334   397   465  564   619 

320   377   445  559   614 
343   404   482 
426   499   585 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  102789 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


NEW  ORLEANS  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5+  ST/ 

MANUFACTURED  HOME 


MARKET:  NEW  ORLEANS 
NUMBER  OF  BEDROOMS 


-0-   -1- 

-2- 

-3-   -4* 

455 

509   591 

298   345 

441 

492   568 

291   336 

433 

480  545 

301   346 

443 

427   486 

618 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HOUMA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
357   478   560 

246  286   342   462   539 
237   276   331   448   515 

247  286   341 
374   420   516 


EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKET:  LAKE  CHARLES 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
409   518   615 
297   331   396   505   596 
257   307   370   475   549 
268   318   332 
416   463   570 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SHREVEPORT 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
429   539   619 
297   331   409   517   592 
271   302   382   484   541 
282   313   392 
429   474   595 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


MARKET:  LAFAYETTE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
324  447  542 
197  238  309  435  523 
190  230  300  423  500 
200  240  310 
325   371   484 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ALEXANDRIA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
407   481   550 
294   329   388   461   527 
280   313   374   444   499 
290  323   385 
427   473   580 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BATON  ROUGE 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

404  508   588 

280   318   389  490  565 

249   288   354  450  508 
260   298   365 
395   442   551 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MONROE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
411  565  635 
289  323  394  547  613 
278  311  386  536  592 
288  321  396 
427   472   590 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


f 


< 

O 


2 

o 


3. 

a 
«< 

3 


I 

I 


f 

a 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


OKLAHOMA  CITV  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5+  STV 

MANUFACTURED  HOME 


STRUCTURE  TvPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


MARKET:  OKLAHOMA  CITY 
NUMBER  OF  BEDROOMS 


-0-   -1 


306 
242 
271 
353 


349 

291 
323 

407 


-2- 

496 
424 
369 
418 
516 


-3- 

618 
510 
480 


-4* 
682 
568 
543 


EFFECTIVE  DATE    lOOlfeT 
TRENDED  DATE      100189 

MARKET:  GUYMON 

NUMBER  OF  BEDROOMS 


-0- 

272 
217 
233 

333 


- 1- 

290 
234 
254 
352 


-2- 
409 
356 
299 
330 
452 


-3-  -4+ 

495  567 

436  498 

373  421 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WOODWARD 

NUMBER  OF  BEDROOMS 


-0- 

270 
215 
231 
329 


-1- 

288 
232 
252 
349 


-2- 

406 
353 
297 
327 
448. 


-3- 

491 
432 
370 


-4* 

562 
494 
417 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TULSA 

NUMBER  OF  BEDROOMS 


-0- 

281 
227 
242 
336 


322 
288 
308 
399 


-2- 

457 
394 
366 
396 
508 


-3-  -4* 

536  709 

488  535 

433  500 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


MARKET:  ADA 

NUMBER  GF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
456  536  603 
306  369  4  15  489  552 
258  317  3G3  437  484 
272  336  392 
357   419   493 


EFFECTIVE  DATE 
TRENDED  DATE 

MARKET:  LAWTON 


100187 
100189 


NUMBER  OF  BEDROOMS 


-0- 


1- 


374  418 

303  349 

322  375 

395  449 


-2-   -3- 

548   631 

495 

441 

471 

561 


-4* 

712 

580   644 

521   568 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  BARTLESVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
484   569   631 
297   338   470   553   616 
245   285   404   481   529 
260   305   414 
338   373   470 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  AROMORE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
472  555  624 
317  382  430  509  572 
267  328  376  453  501 
282  348  406 
370   419   511 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 

MARKET:  SHAWNEE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
481  529  584 
326  381  461  516  567 
272  326  396  432  472 
287  345  436 
354   395   474 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MC  ALESTER 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
480   557   615 
345   350   449   517   579 
245   277   386   448   495 
259   296   407 
308   345   459 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ENID 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
496  575  649 
299  363  446  549  586 
241  301  380  448  495 
256  321  409 
347   422   513 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  STILLWATER 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
468   574   629 
337   360   418   527   565 
283   306   363   467   491 
298   326   393 
353   417   490 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MUSKOGEE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
437  504  572 
317  363  421  490  555 
258  301  350  435  471 
273  321  364 
345   382   417 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


SAN  ANTONIO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET: 

SAN  ANTONIO 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4* 

429 

517   594 

330   347 

408 

492   563 

303   327 

392 

47 1   530 

423   455 

654 

433   468 

5«9 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

STRUCTURE  tyPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HARLINGEN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
415  466  521 
324  332  371  415  487 
302  315  355  385  415 
378  396  458 
396   409   473 

EFFECTIVf  OATf    100187 
TRENDED  DATE      100189 


MARKET:  AUSTIN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
471  619  718 
346  388  449  593  €85 
317  361  420  561  636 
377  453  537 
387   466   552 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  LAREDO 

NUMBER  OF  BEDROOMS 
-0-   '1-   -2-   -3-   -4* 

478   512   600 
326   372   453   485   566 
295   337   418   442   507 
396   442   552 
406   555   567 

fFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  CORPUS  CHRISTY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
463   582   630 
317   345   442 
295   321   419   529 
357   381   550 
367   394   565 


EFFECTIVE  DATE 
TRENDED  DATE 


MARKET:  VICTORIA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
380  580  602 
292  333  370  566  589 
272  314  353  548  555 
370  415  482 
380  428   497 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET;  EAGLE  PASS 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
443   536   597 


7   60O 

304   354   392 

474   522 

9   555 

284   337   375 
384   440   505 
394   452   525 

456   489 

100187 

EFFECTIVE  DATE 

100187 

100189 

TRENDED  DATE 

100189 

MARKET:  DEL  RIO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
436  527  572 
274  349  430  504  545 
254  330  414  485  S15 
354  335  546 
364   448   551 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


i 

9 


? 


< 


o 


D 

I 


93 

E. 
S 

B 


a 
o 


REGION   7 
OES  MOINES  OFPICE 


STRUCTURE  TyPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  DES  MOINES 
NUMBER  OF  BEDROOMS 


MARKET:  BETTENDORF 
NUMBER  OF  BEDROOMS 


MARKET:  CEDAR  RAPIDS 
NUMBER  OF  BEDROOMS 


-0-   -1- 

-2- 

-3-   -4* 

635 

743   846 

438   463 

556 

626   717 

354   408 

474 

534   592 

428   474 

561 

461   515 

611 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET: 

DUBUOUE 

NUMBER  OF 

BEDROOMS 

1- 


■4  + 


-o- 


-1- 


1- 


■4* 


576   663   745 
383   442   509   582   663 
323   378   451   529   599 
405   456   540 
441   497   593 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WATERLOO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
500  583  662 
340  390  439  505  583 
295  338  387  457  520 
356  402  467 
388   439   51^ 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


531   616   695 
355   396   469   535   615 
302   345   415   477   541 
369   412   500 
404   451   550 

EFFECTIVE  DATE    100^87 
TRENDED  DATE      100189 

MARKET:  MASON  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
594   686   770 
377   432   528   601   684 
324   374   453   522   596 
394   444   559 
428   484   611 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


377 

313  367 

407  462 

459  511 


-4* 

807 

440   546   623   710 


-2-   -3- 
617   718 


470 
569 
621 


543   616 


EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 

MARKET:  SIOUX  CITY 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

623  706   785 

548  620   695 

455  523   608 


399   450 

336   375 

418 

452 


466   565 
505   617 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  102789 


r 


MARKET:  COUNCIL  BLUFF 
NUMBER  OF  BEDROOMS 


-1- 

443 

382 


-2-   -3- 
587   681 


415 
332 
420   476 
456   517 


-4* 

788 

529   596   677 
449   502   556 
548 
612 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  DAVENPORT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-»' 
532  614  692 
356  405  469  536  613 
307  353  415  488  552 
378.  422  502 
411   461   552 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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crurnii.F  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
SCHEDULE  A   ^JJ^^JJ^JI^hq^si^g  fi^f^^ci    AND  DEVELOPMENT  AGENCIES  PROGRAMS! 


s 


REGION   7 
KANSAS  CITY  REGIONAL  OFFICE 


MARKET:  KANSAS  CITV 
NUMBER  OF  BEDROOMS 


STRUCTURE  TVPE 

DETACHED 

SEMI-CETfiCHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  ST. 

MANUFACTURED  HOME 


-0- 

416 
352 
388 
473 


-1- 

455 
416 
435 

512 


-2- 

528 
490 
563 
646 


-3-   -4* 


646 
611 


687 
648 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUF 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STV 
MANUFACTURED  HOME 


EFFECTIVE  DATc    100187 
TRENDED  DATE      100189 

MARKET:  SPRINGFIELD 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


303 
254 
302 
395 


328 
307 
347 
439 


442 

.416 

435 

559 


534 
512 


582 

549 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


EFFECTIVE  DATE    100187 
TRENDED  DATE      1C0189 

MARKET:  SALINA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

296  333  410   494   529 

259  296  367   452   487 

334  367  470 

394  427  53% 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


MARKET:  OOPLIN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

323  366  472   560   597 

269  321  412   510   547 

340  390  487 

435  471  594 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TOPEKA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

336  375  454   538   573 

301  334  418   516   552 

352  387  495 

416  451  568 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WICHITA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

321  381  473   565   601 

285  333  433   525   560 

334  367  470 

394  427  539 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ST.  JOSEPH 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


303  343  415 

298  338  387 

349  401  502 

455  500  631 


504   542 
477   514 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  GARDEN  CITY 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4-»' 

336  373  450  534   569 

297  334  411   495   530 

329  362  463 

389  421  532 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  SEOALIA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -*♦ 

297  342  433   522   559 

292  337  419   508   545 

354  408  510 

445  481  607 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  PITTSBURG 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

300  339  403   500   535 

255  293  375   464   501 

329  362  463 

389  421  532 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION 


OMAHA  OFFICE 


MARKET:  OMAHA 

NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


-1- 


-3-   -4* 


333   399   510 

580   639 

272   340  431 

309   373   460 

569   601 

263   315   413 

316   419   504 

314   396   497 

347   434   522 

325   395   510 

EFFECTIVE  DATE 

100187 

EFFECTIVE  DATE 

TRENDED  DATE 

100189 

TRENDED  DATE 

MARKET:  NORTH  PLATTE 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE      -0- 

DETACHEO 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


PREPARED  ON  102789 


-2- 


•3- 


•4-f 


284   351   442 

517   565 

273   346   410 

493   542 

302   383   483 

324   410   504 

EFFECTIVE  DATE 

100187 

TRENDED  DATE 

100189 

MARKET:  GRAND  ISLAND 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

506   5-'4 
490   554 


100187 
100189 


MARKET:  SCOTTS  BLUFF 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

286  358  453   532   592 

276  340  431   509   567 

321  406  515 

338  416  529 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  LINCOLN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

326  390  494   567   625 

308  373  460   562   619 

316  421  504 

361  434  522 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  NORFOLK 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

272  340  431   506   574 

263  315  413   490   554 

314  386  497 

325  395  510 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A- 


REGION   7 
ST.  LOUIS  OFFICE 


S"'RUCTUPE  T/PE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  ST' 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/SOW 

WALKUP 

ELEVATOR  2-4  STV 
ELEVATOR  5*  %^^ 
MANUFACTURED  HOME 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS > 


MARKET:  ST.  LOUIS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
638   764   822 
618   731   805 


MARKET:  CAPE  GIRARDEAU 

NUMBER  OF  BEDROOMS 
-n-   -1-   -2-   -3-   -4* 


427  522 

384  486  579   656 

417  523  626 

465  591  799 


724 


305  351 

266  314 

295  346 

325  380 


429 

413 
373 

417 

557 


493  538 
488  533 
461   480 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ROLLA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  '** 
441  519  563 
304  368  436  514  558 
273  346  431  509  553 
297  373  471 
332   434   576 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
422  555  605 
290  366  403  550  600 
253  360  393  528  582 
307 ,  ,  386  466 
342'  I  456   624 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  KIRKSVILLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-t- 
422  S19  588 
291  355  412  530  583 
277  350  407  525  578 
302  378  477 
335   448   638 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 
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SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   8 


DENVER.  COLORADO  REGIONAL  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  ST/ 

MANUFACTURED  HUME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MArJUFACTURED  HOME 


MARKET:  DENVER.  CO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
70S   834   932 
458   509   596  662   753 
350  449   495   651  .  736 
369   456   556 
454   500  632 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  8ISMARK.  NO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
490  599  672 
304   335   412   511   579 
280  319   378   469   531 
297   340   415 
304   349   425 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  GREAT  FALLS. MT 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
509  586  629 
300  350  437  553  619 
272  319  399  504  586 
339  393  488 
363   419   515* 

EFFECYlVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  VERNAL.  UT 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
447   577   674 
219   277   314   485   578 
172   226   309   420  506 
240   301   397 
258   321   419 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


MARKET:  GRAND  JUNCT.CO 
NUMBER  OF  BEDROOMS 


1- 


•44' 


540  660  728 
311   358   435   547   627 
283   314   398   500  573 
349   400   485 
373   425   512 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  DICKINSON.  NO 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

416   525  598 

230   261   338   437  505 

206   242   304   395  457 
223   266   341 
230  275   351 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MISSOULA.  MT 
NUKICER  OF  BEDROOMS 
2-   -3-   -4* 


1- 


493   580   626 
283   339   428   557   616 
252   324   386  504   591 
326   386  486 
353   415  516 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 

MARKET:  SIOUX  FALLS. SD 
NUMBER  OF  BEDROOMS 


1- 


•4* 


492  572   619 

313   351   416  509   573 

290  324   384  470  528 
304   339   416 
311   353   426 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  ASPEN/VAIL 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
545  669  750 
329  380  463  578  666 
302  336  426  532  614 
361  416  507 
369   426   518 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  HELENA.  MT 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
480   567   610 
300   350   437   553   698 
272   319   399   504   590 
339   393   483 
353   419   496 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SALT  LAKE  CITY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
569  713  787 
344  395  454  551  686 
288  380  443  542  635 
360  441  534 
397  461   556 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  PIERRE.  SD 
NUMBER  OF  BEDROOMS 


1- 


•4* 


511  585   636 

266   332   432  537   613 

260  314   389  496   567 
298   343   432 
306   358   442 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  FARGO.  NO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
520  638  722 
317  355  442  550  629 
293  330  408  508  581 
310  360  445 
317   369   455 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  BILLINGS.  MT 
NUMBER  OF  BEDROOMS 
2-   -3-   -4* 


-0-   -1-   -2-  -3 

574  652   693 

332   382   467  580   667 

305   350  429  533   614 

370  424   517 
385   450  545 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  CEDAR  CITY.  UT 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -44- 
506   555   603 

357  385  453  508  545 
277  376  433  502  524 
352   424   490 

371  472   542 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  RAPID  CITY.  SD 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
554   664   730 

350  404  478  579  652 
322   369   446   540  607 

351  392   478 

358  406   488 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 
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SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   8 


DENVER.  COLORADO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-*    STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


MARKET:  CASPER.  WY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
541  658  744 
315  362  438  545  625 
290  333  403  501  575 
352  402  485 
375  427   512 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKET:  CHEYENNE.  WY 
NUMBER  OF  BEDROOMS 


1- 


■4*- 


543  658   743 

318   363  438  544   623 

293   334   404  500   374 
353   403   486 
377   428   513 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  CODY.  WY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
577  706  791 
328  381  467  586  672 
300  348  428  339  622 
367  422  517 
393   450  545 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


;: 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 


HONOLULU  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  ST*' 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  102789 


MARKET:  HONOLULU 

NUMBER  OF 

BEDROOMS 

-0-   -1-   -2- 

-3-   -4+ 

883 

1150  1306 

582   621   849 

1016  1146 

521   598   692 

1008  1134 

578   672   722 

594   797   966 

EFFECTIVE  DATE 

100187 

TRENDED  DATE 

100189 

MARKET:  HILO 

NUMBER  OF 

BEDROOMS 

-0-   -1-   -2- 

-3-   -4+ 

632 

791   890 

509   532   621 

779   869 

433   479   591 

750   848 

467   510   625 

EFFECTIVE  DATE    100187 

TRENDED  DATE 

100189 

MARKET:  GUAM 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4*- 
690   791   887 
502   559   641   711   838 
376   445   530   603 


EFFECTIVE  DATE    100187 

TRENDED  DATE  100189 

MARKET:  KONA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

775  922  1017 

617   676   764  909  1006 

501   572   667  814   894 
531   602   699 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  KAUAI 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
900  1015  1102 
620  758  889  1005  1090 
523  639  696  981  1066 
552   670   726 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  MAUI 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

813  1007  1067 

671   755   796   995  1056 

491   635   767   896  956 
523   667   800 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
I  INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 
LOS  ANGELAS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  ST^ 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/RCW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  LOS  ANGELES 
NUMBER  OF  BEPROOMS 


-0- 

577 
518 
560 
704 


-  1- 

67"b 
597 
644 


-2- 

847 
781 
721 
777 


-3-  -A* 

953  1059 

886  1001 

859  935 


799  1031 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  PASO  ROBLES 
NUMBER  OF  BEDROOMS 


515 
433 
453 
616 


-1- 

520 
488 
510 
688 


-2- 

755 
647 
601 
626 
851 


-3- 
831 

777 
717 


-4  + 
925 
865 
775 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SAN  DIEGO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
704  836  925 
563  568  677  768  901 
458  522  632  742  796 
495  572  690 
593   692   847» 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


MARKET:  BAKERSFIELD 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
586   736   827 
424   479   538   681   769 
368   451   514   656   721 
336   472   536 
552   631   738 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  LANCASTER 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4-t- 

637   733  855 

494  498  601  696  814 
389  469  576  666  759 
416   495   601 

586   670   831 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  EL  CAJON 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4+ 

704   836   925 

563   568   677   768   901 

458   522   632   742   796 

495  572   690 
593   692   847 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 


MARKET:  SANTA  BARBARA 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4+ 

847  942  1067 

664   669   814  906  1025 

473   527   682  773   839 
492   552   705 
640   715   915 

EFFECTIVE  DATE    100187 
TRENDED  DATE      10C189 

MARKET:  OXNARO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
799  908  1010 
573  590  655  800  872 
506  554  621  762  814 
529  577  646 
690   750   865 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SANTA  MARIA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
719   816   916 
538   594   686   769   857 
422   478   554   616   677 
446   501   577 
599   670   793 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  VENTURA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
799  907  1010 
569  590  655  800  872 
506  554  621  762  814 
529  577  646 
690   750   865 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SANTA  ANA 

NUMBER  OF  BEDROOMS 


-0- 


1-   -2-  -3-  -4-»- 

842  1019  1110 

706   713   827  1001  1086 

570   670   770  924  979 
573   690   795 
730   861  1011 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:-  SAN  BERNARDINO 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
640  772  869 
498  526  628  730  851 
447  504  593  598  780 
478  525  615 
646   697   835 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


2 

p 

3. 

a. 

03 

a 

n 
o 
n 

3 

cr 
n 

1 


90 

re* 

90 


s 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 
PHOENIX  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  PHOENIX 

NUMBER  OF  BcDROOMS 


MARKET:  CASA  GRANDE 
NUMBER  OF  BEDROOMS 


MARKET:  FLAGSTAFF 

NUMBER  OF  BEDROOMS 


MARKET:  TUCSON 

NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  102789 


-0-   -1-   -2- 

-3- 

-4* 

-0- 

-1-   -2- 

-3-   -4+ 

619 

745 

843 

510 

607   692 

445   511   595 

708 

777  . 

364 

411   481 

572   649 

391   482   582 

682 

727 

351 

406   475 

555   616 

413   504   609 

382 

428   497 

501   597   732 

EFFECTIVE  DATE 

100187 

EFFECTIVE  DATE 

100187 

TRENDED  DATE 

100189 

TRENDED  DATE 

100189 

MARKET:  YUMA 

MARKET:  KINGMAN 

NUMBER  OF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

-0-   -1-   -2- 

-3- 

-4«- 

-0- 

-1-   -2- 

-3-   -4f 

545 

617 

701 

529 

611   698 

397   436   519 

576 

653 

402 

437   514 

578   639 

382   424   512 

566 

625 

376 

424   508 

565   627 

412   446   534 

399 

458   530 

EFFECTIVE  DATE 

100187 

EFFECTIVE  DATE 

100187 

TRENDED  DATE 

100189 

TRENDED  DATE 

100189 

1' 


■4* 


636  696   769 

418   459   555  658   737 

402   446   547  643   706 
424   468   569 
525   575   707 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


1- 


•4-»' 


564  632   719 

363   432   525  608   693 

344   407   520  592   653 
366   438   552 
498   592   766 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  SIERRA  VISTA 
NUMBER  OF  BEDROOMS 


Ik 


-1-   -2-  -3-  -4* 

532  582  670 

352   397   509  569  643 

336   382   498  555  613 

358   404   520 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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REGION   9 
SACRAMENTO  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


s 


STRUCTURE  TYPE 

DETACHED 

SEMl-DETiCHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


MARKET:  SACRAMENTO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

603  640   735 

493   504   576  633   696 

384   457   521  625   701 
437   481   577 
592   650   792 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  REDDING 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

550   586  672 

409   475   526   579  650 

347   403   472   520  654 
367   423   522 


EFFECTIVE  DATE    100137 
TRENDED  DATE      100189 


MARKET:  PLACERVILLE 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
628  672  772 
523  528  603  666  731 
396  473  540  657  737 
466   531   633 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  VPEKA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4+ 

562  657  706 

360   442   541  626  674 

305   372   481  576  658 
325   392   503 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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99 

CD 

•a. 

9 
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O 


S'RUCTURE    TYPE 

DETACHED 

SEVI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  ST f 

MANUFACTURED  HOME 


MARKET:  S.  LAKE  TAHCE 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
677  784  854 
535  540  655  760  816 
435  512  584  699  767 
474   532   625 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RE^4T3  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 
SAN  FRANCISCO  REGIONAL  OFFICE 


STRUCTURE  TrPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STV 

MANUFACTURED  HHME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-t  STV 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHEu/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  SAN  FRANCISCO 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 


833 

593 
652 
829 


865  1027 
6S6  897 
788  1007 
962  1220 


1215  1292 
1093  1200 


EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  OAKLAND 

NUMBER  OF  BEDROOMS 
-O-   -«-   -2-   -3-   -4* 

564  668   850  973  1075 

523  638   792   897   994 

590  646   871 

805  880  1147 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  SANTA  CRUZ 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

496  503  673  864  951 
418  497  636  820  895 
516   637   768 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


MARKET:  FRESNO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

336  419  489  673  736 
310  404  478  618  631 
423   526   656 


EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  MARIN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

564  668  850   973  10*75 

523  638  792   897   994 

590  646  871 

805  880  1147 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  RENO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

432  496  612  747  823 
404  475  585  680  754 
518   607   784 


EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKEt:  MODESTO 

NUMBER  OF  BEDROOMS 
-0-   -1'   -2-   -3-   -4* 

384  389  467  569  627 
363  384  461  564  622 
469   526   659 


EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  EUREKA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

353  417  531  688  749 
348  409  508  665  702 
444   541   647 


EFFECTIVE  DATE  100187 
TRENDED  DATE      1C0189 

MARKET:  LAS  VEGAS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

401  460  535  688  751 
377  436  529  680  735 
489   554   707 


EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 


MARKET:  SAN  JOSE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

578  584  712  864  950 
481  578  688  820  895 
516   599   695 


EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 

MARKET:  SANTA  ROSA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

504   552   667  808   873 

469   536   648  793   856 
580   668   825 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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•SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS* 


REGION  10 


ANCHORAGE  OFFICE 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-«  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  ANCHORAGE 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

575   638  744 

354   448   548   627  737 

340  425   530  612  694 
365   450   555 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FAIRBANKS 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

673   761  868 

400  585   667   749  858 

350   512   654   732  812 
400   537   679 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  JUNEAU 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

694   770  850 

464  576   681   756  828 

418   519   655   727  802 
443   544   680 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  KETCHIKAN 

NUMBER  OF  BEDROOMS 


1- 


•4* 


629  700  796 

468   475   617  686  780 

454   465   607  680  754 
483   490   632 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


S. 

a 

g. 

I 


o 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  KENAI  PENINSULAR 
NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

558  618   702 

344   413   547  606   688 

331   397   525  583   662 
356   422   551 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 


MARKET:  SITKA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4* 

560  640  719 

322   412   521  628  706 

311   398   496  585  672 
404   468   553 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 


PORTLAND  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETftCHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


MARKET:  PORTLAND 

NUMBER  OF  BEDROOMS 


1' 


■4* 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


498   607   668 
318   379   451   549   592 
306   376   437   504   566 
317   384   454 
369   455   616 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  EUGENE 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

401   505  563 

242   277   375   458  502 

222   270   340   440  474 
236   288   360 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BEND 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -44. 

381  489  546 

277   297   344  422  474 

216   278   323  399  442 
230   299   342 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  IDAHO  FALLS 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

356   401   447 

261   266   317   371   417 

195   246   295   356   401 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  COOS  BAY 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

381   445  495 

260   294   344   423  471 

231   280   335   409  458 
242   294   350 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  POCATELLO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

380  501   558 

265   287   352   451   487 

215   268   334   430  463 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BOISE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
437  551  598 
319  352  391  509  564 
286  339  385  485  528 
311  349  399 
384   434   517 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  COEUR  D'ALEN 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
399  494  545 
267  277  361  421  465 
238  255  318  400  436 
261   270   338 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 
SEATTLE  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4   STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  SEATTLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
628  695  769 
351  433  526  627  727 
343  426  523  595  612 
384  459  567 
430   498   605 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SPOKANE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
469  541  626 
288  333  415  481  552 
252  309  382  459  511 
270  345  399 
381   412   532 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BELL  INGHAM 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

478   567  646 

307   350  424   523  577 

262   335   414   500  562 
280  352   433 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  OLYMPU 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

455   546  635 

345   365   393   492  569 

263   336   387   466  527 
281   353   432 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  YAKIMA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

448   539  631 

297   342   422   493  577 

245   319   381   469  551 
263   343   398 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  102789 

[FR  Doc.  80-28141  Filed  11-30-89;  8:45  am] 
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Part  V 
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Department 
Justice 


Bureau  o^  ^J'-'so"^ 


28  CFR  Part  545 

Contro!,  Custody.  Care,   Ireaiment  and 
instruction  of  inmates;  Inmate  Financial 
Responsibility  Program;  Final  Rule 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  545 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Inmate 
Financial  Responsibility  Program 

agency:  Bureau  of  Prisons,  Justice. 
action;  Final  rule. 

summary:  In  this  document  the  Bureau 
of  Prisons  is  amending  its  rule  on  inmate 
financial  responsibihty.  This 
amendmnet  places  into  the  rule  a 
provision  for  a  minimum  monthly 
payment  for  UNICOR  and  non-UNICOR 
workers.  This  amendment  is  intended  to 
ensure  the  efficient  operation  of  the 
Inmate  Financial  Responsibility 
Program. 

EFFECTIVE  DATE:  January  2. 1990. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  760,  320  First 
Street  NW..  Washington.  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT! 
Roy  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  724-3062. 
SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  finalizing  an 
amendment  to  its  rule  on  inmate 
financial  responsibility.  This 
amendment  places  into  the  rule  a 
provision  for  a  minimum  monthly 
payment  for  UNICOR  and  non-UNICOR 
workers.  A  proposed  rule  on  this  subject 
was  published  in  the  Federal  Register, 
March  17. 1989  (54  FR  11332).  Comments 
were  received  on  both  the  proposed  rule 
and  on  other  final  provisions  of  the 
Inmate  Financial  Responsibility  Program 
(IFRP).  Because  only  S  545.11(b)  was 
published  for  pubhc  comment,  the 
present  document  will  address  only 
those  substantive  comments  directed  to 
that  proposed  amendment. 

A  commenter  stated  that  the  proposed 
rule  failed  to  provide  background 
information  necessary  for  intelligent 
public  comment,  namely,  that  the 
proposed  rule  was  issued  in  response  to 
a  court  order.  We  do  not  believe  such  a 
statement  is  necessary  to  solicit  public 
comment.  The  court  order  directed  that 
we  promulgate  the  proposed  amendment 
through  the  rulemaking  process. 
Publication  of  these  provisions  as  a 
proposed  rule  in  the  Federal  Register  is. 
in  itself,  the  appropriate  administrative 
procedure  to  solicit  public  comment. 

A  commenter  stated  that  the  IFRP 
punishes  indigent  inmates,  and  fails  to 
distinguish  between  inmates  sentenced 
before,  and  those  sentenced  after, 
enactment  of  the  Sentencing  Reform 
Act.  This  Act  changed  criteria  for  the 
imposition  of  fines.  As  stated  in  the 


Federal  Register  of  April  1. 1987  (52  FR 
10528],  the  Bureau  does  not  believe  the 
use  of  a  legal  standard  of  indigency  is 
necessary.  Financial  plans  ordinarily 
can  be  developed  for  most  inmates 
because  they  are  eligible  for,  and 
receive,  compensation  for  work 
performed  within  the  institution.  This 
amendment  specifies  that  the  minimum 
payment  for  non-UNICOR  and  UNICOR 
grade  5  inmates  ordinarily  will  be  $25.00 
per  quarter,  and  that  for  UNICOR  grades 
1  through  4  inmates  the  minimum 
payment  ordinarily  will  be  at  least  half 
of  their  monthly  pay.  Regardless  of  the 
amount  of  the  court-ordered  obligation, 
the  amount  from  institutional  earnings 
which  the  inmate  allots  to  the  payment 
process  remains  either  $25.od  per 
quarter  or  a  percentage  of  his  or  her 
monthly  pay.  In  the  event  an  inmate  is 
determined  to  be  without  institution 
earnings  and/or  outside  resources,  no 
payments  would  be  required. 

Comments  were  also  received  that  the 
proposed  rule  fails  to  give  meaningful 
consideration  to  personal  savings, 
family  support,  or  other  non-court- 
ordered  obligations.  We  disagree.  The 
amendment  allows  up  to  half  of  the 
inmate's  monthly  UNICOR  grade  1 
through  4  earnings  to  be  used  for  such 
purposes,  and  it  requires  a  payment  of 
only  $25.00  per  quarter  from  non- 
UNICOR  and  UNICOR  grade  5  inmates. 
The  payments  that  are  encouraged  by 
the  IFRP  are  intended  to  assist  the 
inmate  meet  his  legitimate  flnancial 
obligations. 

A  conmienter  stated  that,  imder  26 
U.S.C.  6334(d)(l)(AJ,  fines  may  not  be 
levied  on  earnings  that  fall  below  $75.00 
per  week.  The  amounts  collected 
through  the  IFRP  are  voluntary  and  do 
not  constitute  a  levy,  and  therefore  do 
not  fall  within  the  scope  of  the  cited 
statute. 

A  commenter  stated  that  18  U.S.C 
3572(d]  exempts  inmates  from  having  to 
make  any  payments  on  fines  while 
incarcerated,  except  for  those  explicitly 
ordered  to  be  made  by  the  sentencing 
court.  In  fact.  18  U.S.C.  3572(d)  states,  "a 
person  sentenced  to  pay  a  fine  or  other 
monetary  penalty  shall  make  such 
payment  immediately  (emphasis  added], 
unless,  in  the  interest  of  justice,  the 
court  provides  for  payment  on  a  date 
certain  or  in  installments."  The  statute 
also  establishes  that  if  the  judgment 
"*  *  *  permits  other  than  immediate 
payment,  the  period  provided  for  shall 
not  exceed  five  years,  excluding  any 
period  served  by  the  defendant  as 
imprisonment  for  the  offense."  This 
section  clearly  does  not  preclude 
making  partial  payment  during 
imprisonment  in  the  absence  of  specific 
court  direction. 


A  commenter  raised  a  question  on  the 
"interest  meter,"  a  situation  in  which 
making  the  initial  payment  on  a  fine 
starts  calculation  of  interest  on  the 
outstanding  balance.  The  commenter 
stated  that,  in  some  cases,  an  inmate 
may  end  up  owing  more  by  making 
payments  under  the  program  than  by  not 
m^cing  payments.  Under  applicable 
law,  interest  on  unpaid  fines  may  be 
waived  in  whole  or  part  by  the 
sentencing  court.  Inmates  desiring 
waiver  of  interest  should  make  that 
request  to  the  court. 

After  due  consideration  of  conmients 
received,  the  Bureau  of  Prisons  finds 
good  reason  to  adopt  the  proposed  rule 
as  final  with  one  change.  The  word 
"ordinarily"  is  added  to  the  fourth 
sentence  of  S  545.11(b)  to  clarify  that 
while  the  minimum  payment  provision 
for  inmates  in  UNICOR  grades  1  through 
4  is  ordinarily  50%  of  inmate  earnings, 
the  Warden,  after  consideration  of  the 
individual  case,  retains  the  discretion  to 
modify  this  amount  as  appropriate. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO  12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  28  CFR  Part  545 

Prisoners,  Work  and  compensation. 

In  consideration  of  the  foregoing,  part 
545,  subchapter  C  of  28  CFR,  chapter  V. 
is  amended  as  follows: 

SUBCHAPTER  C— INSTTrUTION 
MANAGEMENT 

PART  545— WORK  AND 
COMPENSATION 

1.  The  authority  citation  for  part  545, 
subpart  B.  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3821.  3622. 
3624,  4001.  4042.  4081,  4082  (Repealed  as  to 
conduct  occurring  on  or  after  November  1, 
1987).  5006-5024  (Repealed  October  12. 1984 
as  to  conduct  occurring  after  that  date).  5039; 
28  U.S.C.  509.  510;  28  CFH  0.95-0.99. 

2.  In,28  CFR  545.11.  paragraph  (b)  is 
revised  to  read  as  follows: 

SS45.11    Procedures. 
•        •        •        •        • 

(b)  Payment:  The  iimiate  is 
responsible  for  making  all  payments 
required  by  the  financial  responsibility 
plan,  and  for  providing  documentation 
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to  staH.  Payments  may  be  made  from 
earnings  of  the  inmate  within  the 
institution  or  from  outside  resources. 
Ordinarily,  the  minimum  payment  for 
non-UNICOR  and  UNICOR  grade  5 
inmates  will  be  $25.00  per  quarter. 
Inmates  assigned  grades  1  through  4  in 
UNICOR  ordinarily  will  be  expected  to 
allot  not  less  than  50%  of  their  monthly 
pay  to  the  payment  process.  Allotments 
may  exceed  this  percentage  after 
considering  the  individual  inmate's 
specific  obligation  and  resources. 

Dated:  November  17. 1989. 
|.  Michael  Qidnlan, 

Director,  Bureau  of  Prisons. 

[FR  Doc.  89-28156  Filed  11-30-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPTS-400021A;  FRL-3659-2] 

Community  RIght-to-Know  ReleaM 
Rcportfng;  Addition  of  Certain 
Ctwmleala 

agency:  Environmental  ProtectioQ 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  adding  nine  chemicals 
to  the  list  of  toxic  chemicals  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA)  of  1986.  EPCRA  is  also  referred 
to  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  The  addition  of  eight  of 
these  chemicals  is  based  on  their 
potential  carcinogenicity  or  other 
chronic  toxicity  as  reflected  in 
determinations  made  under  section  102 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended. 
EPA  beheves  that  these  chemicals  meet 
the  criteria  for  addition  to  the  list  of 
toxic  substances  as  established  in 
Ei  CRA  section  313(d)(2).  EPA  is  also 
adding  toluenediisocyanate  (mixed 
isomers)  (CAS  Registry  Number  26471> 


62-6)  to  the  section  313  list  EPA 
believes  that  mixtures  of 
toluenediisocyanate  isomers  would 
generally  cause  the  same  health  and 
environmental  effects  as  the  individual 
isomers  already  included  on  the  section 
313  list 

DATC  This  rule  is  effective  December  1. 
1989. 

rON  FURTHER  INFORMATION  CONTACT: 
Robert  Israel,  Project  Manager. 
Emergency  Planning  and  Community 
Right-to-Know  Hotline,  Environmental 
Protection  Agency,  401  M  St,  SW..  Mail 
Stop  OS-120.  Washington,  DC  2046a 
Toll  free:  800-535-0202.  In  Washington, 
DC  and  Alaska.  (202)  479-2449. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

A.  Statutory  Authority 

EPA  is  adding  nine  chemicals  to  the 
list  of  toxic  substances  under  section 
313(c)  of  EPCRA.  Section  313  of  EPCRA 
requires  owners  and  operators  of 
covered  facilities  to  report  annually 
their  releases  of  listed  toxic  chemicals. 
EPCRA  section  313(d)(1)  authorizes  EPA 
to  add  chemicals  to  or  delete  chemicals 
from  the  list  of  toxic  chemicals  by 
rulemaking  at  any  time.  Section 
313(d)(2)  states  that  a  chemical  may  be 
added  if  the  Administrator  determines 
that  there  is  sufficient  evidence  to 


establish  that  a  chemical  is  known  to 
cause  or  can  reasonably  be  anticipated 
to  cause  adverse  acute  human  health 
effects  beyond  facility  site  boundaries 
based  on  frequently  recurring  or 
continuous  releases,  chronic  human 
health  effects,  or  environmental  toxicity. 

R  Background 

On  April  21. 1989  (54  FR 16138),  EPA 
issued  a  proposal  in  the  Federal  Register 
to  add  10  chemicals  to  the  list  of  toxic 
chemicals  under  section  313  of  EPCRA. 

EPA  proposed  the  addition  of  these 
nine  chemicals  on  the  basis  of  their 
carcinogenicity  or  other  chronic  toxicity 
as  reflected  in  determinations  made 
under  section  102  of  CERCLA.  EPA  also 
proposed  the  addition  of 
toluenediisocyanate  (mixed  isomers).  It 
is  expected  that  mixtiu«s  of  these 
isomers  will  generally  cause  the  same 
health  and  environmental  ejects  as  the 
individual  isomers  already  included  on 
the  section  313  list  A  detailed 
description  of  EPA's  methodology  and 
rationale  for  the  addition  of  these 
chemicals  can  be  found  in  the  proposed 
rule.  The  following  table  lists  the  10 
chemicals  which  were  proposed  for 
addition  to  the  section  313  list  As 
discussed  below,  EPA  is  not  finalizing 
its  proposal  to  add  diethylamine  to  the 
section  313  Ust  at  this  time. 


Table  1.— Proposed  Addition  Candklates:  CERCLA  Section  102  Ctiemicals  with  Cancer  and  Chronic  Toxicity  Concerns 


CASRagMry 

Numbor 


Owmical  Nam* 


RO 
Soora 


of 
Scot* 


Faderal  Registar 
Cttatxxi 


CtMfnlcal  Specific 
Oockal  Number 


2>0iCHL0R0PR0PENE . 
nvONrrROBENZENE 


7S-S8-6 

99-45-0 

100-25-4 

107-18-6 

109-«9-7 

120-58-1 

528-29-0 

8001-58-0 

25321-14-8      OtNrmOTOLUENE  (nniMd  isonwra) . 

26471-62-6      "'  -   - 


^OiNrmoeENZENE- 

AUYLAUXDHOU™ 

DIETHYLAMINE 

ISOSAFROCE 


0-ONrmOBENZENE.. 
CflEOSOTE 


100 

CTX 

61  FR  34534 

102RO-R1-2-1 

100 

CTX 

so  FR  13456 

io2no-io-3-eo 

100 

CTX 

so  FR  13456 

102RO-10-3'^ 

100 

CTX 

SO  FR  13456 

10200-10-3-5 

100 

CTX 

SI  FR  34534 

102RO-R1-2-1 

100 

CARC 

54  FR  33426 

102RO-27X 

100 

CTX 

50  FR  13456 

102RO-1 0-3-60 

1 

CARC 

54  FR  33426 

102RO-273C 

10 

CARC 

54  FR  33426 

102RO-273C 

TOLUENEDIISOCYANATE  (mixed  tocmars)- 


Note:  Known  production  volumes  range 
from  236.000  to  315.000.000  Ibs/yr. 

CTX  «  Chronic  Toxicity;  CARC  - 
Potential  Carcinogenicity. 

While  the  section  313  list  has  been 
modified  in  the  past  to  reflect  EPA's 
response  to  37  section  313  petitions,  this 
is  the  Agency's  first  internally  initiated 
list  modiHcation.  EPA  plans  to  continue 
to  review  and  modify  this  list  as 
necessary  to  be  consistent  with  the 
section  313  list  criteria. 

Reporting  for  the  identified  chemicals 
will  be  required  for  activities  during  the 
1990  calendar  year.  As  such,  the  first 
reports  for  the  added  chemicals  must  be 


submitted  to  EPA  and  States  by  July  1. 
1991. 

n.  Summary  of  Public  Comment 

The  public  comment  period  on  the 
proposed  rule  ended  on  June  5. 1989.  A 
total  of  six  comments  were  received 
from:  Enviroiunental  Action  Foundation 
(EAF);  Hoechst  Celanese  Corporation; 
Entergy  Services,  Incorporated;  The    . 
Working  Group  on  Community  Right-to- 
Know;  National  Wildlife  Federation 
(NWF);  and  American  Wood  Preservers 
Institute  (AWPI). 

Almost  all  of  the  commenters 
expressed  a  strong  support  for  EPA's 


initiative  to  add  chemicals  to  the  section 
313  list  Along  with  their  support, 
comments  were  received  on  EPA's 
methodology,  the  addition  of 
diethylamine,  and  Toxic  Release 
Inventory  reporting  of  creosote. 

Comments  received  from  Entergy 
Services,  Inc.  dealt  exclusively  wiUi 
their  desire  for  EPA  to  adjust  the 
CERCLA  reportable  quantity  (RQ)  for 
creosote  from  1  lb  to  100  lbs.  This 
comment  is  not  relevant  to  this  final  rule 
to  add  creosote  to  the  section  313  list 
but  has  been  referred  to  EPA's  Office  of 
Solid  Waste  and  Emergency  Response 
for  its  consideration. 
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A.  Methodology 

As  discussed  in  the  preamble  of  the 
proposed  rule.  EPA  used  a  methodology 
premised  on  the  review  of  analyses 
conducted  under  section  102  of 
CERCLA.  EPA  utilized  those  CERCLA 
reportable  quantities  (RQs)  that  had 
been  established  because  of  cancer  or 
other  chronic  health  effects. 

EAF  and  NWF  both  had  the  opinion 
that  EPA  was  overly  restrictive  in 
setting  criteria  for  addition  to  the 
section  313  list  NWF  comments  focused 
on  the  fact  that  neither  acute  human 
toxicity  nor  environmental  toxicity  were 
considered  in  the  proposal. 

EPA  specifically  addressed  this  issue 
in  the  proposed  rule. 

In  reviewing  the  RQ  methodology  for  its 
application  to  the  section  313(d)(2)  criteria. 
EPA  wanted  to  ensure  that  chemicals  which 
are  added  to  the  section  313  list  have  high 
concerns  for  properties  which  are  most 
relevant  to  section  313.  For  example, 
ignitability  and  reactivity  which  are  not 
specifically  mentioned  in  section  313(d]  have 
not  been  considered  in  this  rulemaking.  For 
this  reason.  EPA  considered  only  the  criteria 
of  chronic  toxicity  and  carcinogenicity. 
Although  aquatic  and  mammalian  toxicity 
are  relevant  to  section  313.  EPA  chose  to  only 
address  chronic  human  toxicity  in  this 
rulemaking.  As  previously  stated,  tliis  is 
EPA's  first  attempt  to  initiate  modiRcation  to 
the  section  313  li&t;  other  section  313  toxicity 
endpoints,  such  as  aquatic  and  mammalian 
toxicity,  will  be  considered  in  future 
modirications. 

EPA  will  consider  acute  toxicity  and 
environmental  toxicity  for  future 
additions  to  the  list 

EAF  commented  that  reactivity, 
explosivity,  and  ignitability  should  also 
be  considered  for  making  additions  to 
the  list 

EPA  evaluates  chemicals  for  addition 
to  and  deletion  from  the  section  313  list 
by  applying  the  criteria  established 
under  section  313(d)(2).  While  the  above 
properties  are  not  explicitly  cited  as 
criteria  for  modifications  to  the  list  EPA 
can  consider  these  properties  as  they 
may  potentially  relate  to  the  specific 
criteria  under  section  313(d)(2)  in  future 
rulemakings. 

B.  Chemicals  and  Chemical  Lists 

EAF  and  NWF  both  stated  that  while 
the  proposed  additions  to  the  section 
313  list  are  certainly  warranted,  many 
more  chemicals  and  chemical  lists  need 
to  be  evaluated.  EAF  generally  stated 
that  non-EPA  lists  should  be  considered 
for  addiUoa  NWF  specifically  suggested 
adding  chemicals  from  the  Priority 
Pollutant  List  of  the  Clean  Water  Act 
sections  302  and  304  of  EPCRA,  section 
3  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  section 
3001  of  the  Resource  Conservation  and 


Recovery  Act  (RCRA),  section  103(a)  of 
CERCLA.  and  hazardous  chemicals 
under  the  Occupational  Safety  and 
Health  Administi-ation  (OSHA)  Hazard 
Communication  Standard. 

EPA  certainly  recognizes  that  there 
are  many  more  chemicals  which  still 
need  to  be  evaluated  for  addition  to  the 
section  313  list  As  stated  in  the 
proposed  rule: 

This  action  represents  only  the  first 
attempt  by  EPA  to  modify  the  Ust  of 
reportable  chemicals  under  section  313.  EPA 
will  continue  to  look  to  other  sources  to  add 
chemicals  to  the  list  which  pose  known  or 
anticipated  health  and  envirormiental 
hazards  as  established  in  section  313(d).  The 
Agency  is  currently  looking  into  a  more 
comprehensive  effort  in  developing  a  process 
to  screen  chemicals  for  addition  to  and 
deletion  from  the  section  313  list 

While  only  at  the  beginning  stages, 
EPA  has  begim  to  develop  a  process  to 
screen  chemicals  for  potential  addition 
to  the  list.  This  will  involve  the 
evaluation  of  regulatory  and  non- 
regulatory  Usts,  as  developed  within  and 
outside  the  Agency. 

EAF  commented  that  they  are 
concerned  by  one  of  the  reasons  EPA 
gives  for  using  the  CERCLA  section  102 
list  as  a  starting  point  that  toxicological 
evaluations  have  already  been 
conducted  for  CERCLA  section  102 
chemicals.  They  object  to  such  criteria 
stating  that  little  is  known  about  many 
chemicals  precisely  because  reporting 
has  not  been  required. 

EPA  can  only  add  chemicals  to  the  list 
if  these  chemicals  can  be  reasonably 
anticipated  to  cause  one  of  the  himian 
health  or  environmental  effects  stated  in 
section  313(d)(2).  In  other  words,  under 
section  313  EPA  caimot  place  a 
reporting  burden  on  the  reporting 
community  for  a  chemical  for  whdch 
EPA  cannot  reasonably  anticipate 
human  health  or  environmental 
concerns. 

Using  the  toxicological  evaluations 
that  have  already  been  conducted  for 
the  CERCLA  section  102  chemicals 
allowed  EPA  to  rely  on  data  on 
carcinogenicity  and  chronic  toxicity 
which  has  already  been  reviewed  by 
EPA.  EPA  believes  that  these 
assessments  are  adequate  to  make  the 
fmding  under  section  313(d)(2)  that  the 
chemicals  can  be  reasonably  anticipated 
to  cause  cancer  or  other  chronic  effects 
to  humans. 

C.  Arbitrary  Selection  of  CERCLA  RQ 
Values 

Many  of  the  commenters  stated  that 
EPA's  selection  of  an  RQ  of  100  lbs  is 
arbitrary  and  is  not  an  indication  of 
toxicity.  Certain  commenters  stated  that 
many  chemicals  with  higher  RQs  may 


meet  the  criteria  as  established  under 
section  313(d)(2]  for  addition  to  the  Ust 
EPA's  selection  of  the  100  lb  RQ  as  a 
screening  tool  was  based  on  its 
experience  with  the  qiethodology  and 
criteria  to  assign  RQ  scores  for  each  of 
the  seven  primary  areas:  potential 
carcinogenicity,  chronic  toxicity,  acute 
toxicity,  environmental  toxicity, 
mammalian  toxicity,  reactivity,  and 
ignitability.  EPA  believes  that  chemicals 
with  an  RQ  of  100  lbs  for  either  cancer 
or  chronic  toxicity  would  most  certainly 
meet  the  criteria  under  section  313(d)(2). 
However,  this  does  not  imply  that 
chemicals  assigned  RQ  values  greater 
than  100  lbs  do  not  necessarily  meet  the 
criteria  under  section  313(d)(2). 

D.  Multiple  Criteria  for  Addition  to  the 
List 

Two  comments  were  received  which 
interpreted  the  methodology  for  tl  e 
proposed  chemicals  as  requiring  that 
more  than  one  criterion  under  section 
313(d)(2]  had  to  be  met  to  add  a 
chemical  to  the  section  313  list  The 
statute  clearly  states  that  the 
Administrator  need  only  to  establish 
that  a  chemical  meet  any  one  of  the 
criteria  to  warrant  addition  to  the 
section  313  list 

EPA  agrees  that  a  chemical  only 
needs  to  meet  one  of  the  criteria  for 
health  and  envirorunental  effects  tmder 
section  313(d)(2).  There  seems  to  be 
some  confusion  with  respect  to  the 
methodology  employed  in  the  proposal. 
The  commenters  may  have  assumed  that 
EPA  considered  only  the  final  published 
RQ  in  screening  chemicals  for  addition. 

As  stated  in  the  proposal: 

CERCLA  section  102(a)  allows  EPA  to 
adjust  RQ  levels  for  specific  chemicals.  In 
establishing  and  adjusting  the  RQ  levels.  EPA 
evaluates  the  intrinsic  physical,  chemical, 
and  toxicological  properties  of  each  chemical. 
The  primary  criteria  used  to  adjust  an  RQ  for 
a  particular  chemical  are  carcinogenicity, 
chronic  toxicity,  aquatic  toxicity,  mammalian 
toxicity,  ignitability,  and  reactivity.  EPA 
assigns  RQ  values  for  each  of  the  six  primary 
areas  mentioned  above.  Chemicals  with  final 
RQ  scores  of  100  or  less  based  on  aquatic 
toxicity,  mammalian  toxicity,  ignitability,  and 
reactivity  were  screened  for  scores  reflecting 
assessments  based  on  their  cancer  and 
chronic  toxicity  potential.  In  other  words,  a 
chemical  with  a  final  RQ  of  1  pound  based  on 
reactivity  was  still  screened  for  its 
carcinogenicity  and  chronic  toxicity  scores.  If 
[either]  score  is  less  than  or  equal  to  100 
pounds,  then  the  chemical  meets  the 
threshold  outlined  in  this  proposal. 

The  Agency  recognizes  that  a 
chemical  only  needs  to  satisfy  one  of  the 
toxicity  criteria  to  warrant  its  addition 
to  the  section  313  list.  For  this 
rulemaking,  EPA  only  evaluated  the  RQ 
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value*  that  were  etsigned  specifically 
for  cancer  or  chronic  toxicity.  As 
another  example,  aliyl  alcohol  has  been 
evaluated  specifically  for  chronic 
toxicity  where  an  RQ  of  100  lbs  has 
been  assigned  for  chronic  toxicity. 
While  this  chemical  may  have  an  even 
lower  RQ  value  for  one  of  the  other 
endpoints  mentioned  above,  only  the 
chronic  toxicity  and  carcinogenicity  RQ 
values  were  considered 

E.  Production  Volume 

EPA  received  several  comments 
regarding  the  use  of  production  volume 
as  a  criterion  for  listing  and  on  the  use 
of  the  TSCA  Confidential  Update 
System  (CUS). 

Commenters  questioned  any  use  of 
production  volume  for  additions  to  the 
list,  claiming  that  facilities  which  exceed 
the  reporting  thresholds  would  report 
under  section  313  and  those  fadhties 
which  fall  below  would  not. 
Conunenters  stated  that  it  is 
inappropriate  for  EPA  to  look  at 
production  volume  at  all.  The  Agency 
should  only  examine  chemicals' 
potential  health  and  environmental 
effects. 

Many  commenters  also  questioned  the 
use  of  the  TSCA  CUS  noting  its 
limitations  with  respect  to  inorganic 
chemicals,  its  accuracy,  and  the  fact  that 
it  is  a  confidential  data  base  being  used 
for  community  right-to-know  purposes. 
If  production  volume  is  going  to  play  a 
role  in  making  additions  to  the  section 
313  Ust  commenters  stated  that  other 
production  volume  data  should  be 
considered. 

EPA's  position  on  these  issues  has 
been  set  forth  in  the  proposal.  The 
CERCLA  section  102  list  was  screened 
for  production  volume  to  eliminate  from 
consideration  any  chemical  without  a 
known  production  volume  of  at  least 
25,000  pounds,  because  25,000  pounds  is 
the  reporting  threshold  for 
manufacturers  and  processors  under 
section  313  of  EPCRA.  EPA  wanted  to 
ensTire  that  it  adds  chemicals  to  the  list 
which  will  result  in  valuable  information 
on  chemical  releases  into  the 
environment.  The  public  is  not  served  if 
EPA  adds  chemicals  to  the  list  for  which 
no  reports  would  be  received  because 
the  chemicals  are  not  produced.  For  this 
reason,  EPA  believes  it  is  appropriate  to 
consider  production  volume  on  potential 
candidates  for  addition  once  an 
evaluation  of  the  health  and 
environmental  toxicity  has  been 
conducted. 

EPA  agrees  with  the  commenters  that 
other  sources,  in  addition  to  the  TSCA 
CUS  data  base,  should  be  considered  in 
future  rulemakings  to  include 
importation  and  chemical  intermediates. 


It  is  important  to  stress  that  this  is  EFA'i 
first  attempt  to  add  chemicals  to  the  list 
and  a  more  comprehensive  process  for 
making  modifications  to  the  section  313 
list  is  being  developed. 

F.  Diethylamine 

Hoechst  Celanese  Corp.  commented 
on  the  available  data  on  diethylamine 
and  requested  that  EPA  reconsider  the 
addition  of  this  chemical  to  the  section 
313  list.  EPA  cited  a  1951  study 
conducted  by  Brieger  and  Modes  as  the 
basis  for  chronic  toxicity  concerns. 
Hoechst  Celanese  raises  several  issues 
with  respect  to  this  study. 

(1)  The  study  used  the  rabbit  as  the 
exposure  species,  which  is  an 
unconventional  choice  for  inhalation 
studies  by  today's  standards. 

(2)  Only  six  animals  were  used  per 
dose  group  and  the  sex  was  not 
specified. 

(3)  While  the  investigators  noted 
multiple  corneal  erosions  and  edema  at 
50  ppm,  no  such  effects  were  noted  at 
100  ppm. 

(4)  The  study  was  only  6  weeks  in 
duration. 

Hoechst  Celanese  provided  a  much 
more  recent  study  with  diethylamine 
conducted  by  (Lynch,  eL  al.)  at  the 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  in  1986.  The 
Lynch  study  was  24  weeks  in  duration 
and  used  200  rats  (100  male  and  female) 
per  dose  group.  No  effects  were  noted  at 
the  25  ppm  dose  level.  At  250  ppm,  the 
primary  effects  were  related  to 
respiratory  irritation.  None  of  the  effects 
cited  in  the  earlier  study  were  cited  in 
the  Lynch  stuJy. 

A  review  uf  the  Brieger  and  Modes 
study  indicates  that  this  study  was  not 
conducted  using  EPA  guidelines 
(conducted  before  there  was  an  EPA), 
that  it  is  a  less  than  perfect  study,  but 
that  the  study  is  sufiicient  for  setting 
and  supporting  a  CERCLA  RQ  for 
chronic  toxicity.  It  should  be  noted  that 
the  Lynch  study  is  being  evaluated  for  a 
possible  technical  update  of  the 
CERCLA  RQ  for  diethylamine.  The 
contention  that  the  rabbit  is  an 
unconventional  choice  for  inhalation 
testing  relates  to  the  difficulty  of 
conducting  this  type  of  test  in  rabbits.  It 
does  not  make  the  rabbit  an 
inappropriate  test  species  for  this 
chemical  In  fact,  it  is  possible  that  the 
variance  between  the  Brieger  and  Hodes 
study  and  the  Lynch  study  indicates  that 
the  rabbit  is  a  more  sensitive  species  for 
the  subject  chemical. 

However,  the  Hoechst  Celanese 
comments  do  raise  concerns  regarding 
EPA's  selection  of  this  chemical  for 
addition  to  the  section  313  list  of  toxic 
chemicals.  The  low  number  of  animals 


used  in  the  Brieger  study,  the  short 
duration  of  the  study,  this  lack  of  a  dose- 
dependent  response,  and  the  lack  of 
confirmation  in  the  more  recent  Ljmch 
study  are  factors  that  indicate  a  need  for 
further  analysis  before  EPA  adds  this 
chemical  to  the  section  313  lisL 
Therefore,  EPA  is  not  adding 
diethylamine  to  the  section  313  Ust 
pending  further  review. 

G.  Creosote 

The  AWPI  provided  comment  on  the 
proposed  addition  of  creosote  to  the 
section  313  list.  The  industry  is  generally 
supportive  of  this  idea,  provided  that 
reporting  of  creosote  is  in  lieu  of,  and 
not  in  addition  to,  reporting  of  its  listed 
constituents.  AWPI's  comments 
addressed  four  specific  issues:  listing  of 
creosote  as  a  section  313  toxic  chemical; 
reporting  of  creosote  under  section  313 
in  lieu  of  its  constituents;  creosote 
emissions  estimation  methodologies; 
and  the  carcinogenicity  of  creosote. 

1.  Listing  creosote  as  a  distinct 
compound.  Creosote  is  a  distillation 
product  from  coal  tar  pitch.  As  such,  it  is 
a  naturally  occurring  mixture  in  that  it  is 
not  manufactured  by  the  assembly  or 
formulation  of  ingredients  nor  are  any 
other  substances  intentionally  added  to 
it  during  its  processing.  Creosote  is 
composed  of  as  many  as  200  individual 
components  with  20  being  generally 
recognized  at  levels  of  1.0  percent  or 
greater.  (Three  of  these  chemicals  are 
individually  listed  on  the  section  313  list: 
anthracene,  dibenzofuran,  and 
naphthalene.)  Industry  believes  that 
health  risk  assessments  of  the  whole 
compound  (creosote)  are  appropriate 
and  are  sufficient  indicators  of  real 
world  toxicity  and  exposures. 

AWPI's  main  point  is  that  numerous 
government  entities  have  regulated  and 
continue  to  look  at  creosote  as  a 
discrete  compound  with  a  distinct 
chemical  identity:  creosote  is  a  listed 
hazardous  waste  under  the  RCRA  and  is 
a  CERCLA  hazardous  substance. 
Beyond  EPA,  OSHA  regulates  creosote 
as  a  hazardous  substance  in  the 
workplace,  and  the  National  Toxicology 
Program  (NTP)  and  the  International 
Agency  for  Research  on  Cancer  (lARC) 
have  both  evaluated  the  carcinogenicity 
of  creosote  as  a  discrete  entity.  AWPI 
also  points  to  the  fact  that  creosote  has 
been  assigned  a  CAS  registry  number. 

EPA  generally  agrees  with  AWPI  with 
respect  to  treating  creosote  as  a  distinct 
entity  and  that  reporting  under  section 
313  should  take  place  for  that  entity  in 
lieu  of  the  individual  components.  EPA 
wants  to  ensure,  however,  that  release 
determinations  are  expressed  properly 
under  section  313. 
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Recognizing  the  complexity  of 
creosote  with  respect  to  its  constituents, 
EPA  believes  that  release  estimates 
under  EPCRA  section  313  should  be  for 
total  organics  attributable  to  creosote 
that  are  released  to  each  medium.  For 
example,  while  creosote  is 
manufactured,  processed,  or  used, 
releases  to  air  might  occur  from  the 
volatile  components  of  creosote.  While 
the  number  of  individual  components 
and  percentages  of  the  volatiles  would 
be  different  from  the  original  creosote 
mixture,  EPA  believes  that  the  total 
amount  of  these  volatiles  must  be 
reported  as  emissions  of  creosote  to  air. 
EPA  is  stressing  this  point  since,  in  the 
above  example,  it  might  be  interpreted 
that  creosote  (in  its  entirety]  is  not  being 
emitted  into  the  air  and  as  such, 
emissions  are  reported  as  zero. 

While  the  policy  under  section  313  has 
not  necessarily  been  to  consider  a  CAS 
registry  number  as  the  identifier  for 
determining  the  reportability  of  a 
substance,  EPA  agrees  with  AWPI  that 
treating  creosote  as  a  discrete  chemical 
substance  is  reasonable  for  this 
particular  situation. 

2.  Reporting  creosote  on  Form  R  in 
lieu  of  its  constituents.  AWPI  has 
pointed  out  that  creosote  is  handled  and 
applied  as  a  discrete  compound  by 
government,  health  professionals,  and 
industry.  It  makes  sense  to  continue  this 
approach  in  all  regulatory  contexts. 
Reporting  of  creosote  and  its  section  313 
listed  constituents  would  result  in 
double  counting  of  emissions.' 

AWPI  has  also  indicated  that  the 
burden  of  reporting  for  individual  listed 
chemicals  within  creosote  is  greater 
than  the  burden  would  be  for  reporting 
for  creosote  in  lieu  of  its  constituents. 

EPA  agrees  that  reporting  emissions 
of  creosote  should  be  in  lieu  of  reporting 
section  313  listed  components. 
Anthracene,  dibenzofuran,  and 
naphthalene  are  all  major  components 
of  creosote.  Individual  reports  for  these 
substances  ss  they  result  from  creosote 
would  not  be  required.  However,  it 
should  be  emphasized  that  facilities 
which  separately  employ  a  section  313 
listed  chemical  (such  as  the  above  three) 
in  any  manufacture,  process,  or  use 
activity  are  still  subject  to  reporting 
releases  of  diose  chemicals.  For 
example,  a  creosote  solution  in 
naphthalene  would  be  considered  to 
contain  two  reportable  section  313 
chemicals.  Estimations  of  the  releases 
would  have  to  be  made  for  the 
naphthalene  solvent  as  well  as  creosote. 

Reporting  creosote  as  a  single  entity  is 
somewhat  precedent  setting  under 
section  313.  In  the  past,  EPA  guidance  to 
reporting  has  been  chemical-specific. 
Individual  section  313  listed  chemicals 


in  mixtures,  whether  or  not  the  mixture 
is  described  by  a  CAS  registry  number, 
require  threshold  and  release 
determinations  for  the  individual  listed 
chemical(s).  With  respect  to  creosote, 
facilities  are  currently  making  estimates 
of  releases  for  the  three  individually 
listed  chemicals.  According  to  AWPI, 
making  a  single  report  for  releases  of  the 
entity,  creosote  will  be  less  burdensome 
than  reporting  individual  listed 
chemicals.  Estimating  releases  for 
creosote,  while  less  burdensome,  will 
not  necessarily  be  straightfonvard.  As 
such,  EPA  is  providing  guidance  below 
for  estimating  creosote  releases. 

3.  Carcinogenicity  of  creosote.  AWPI 
contends  that  the  lARC  and  NTP 
reviews  on  creosote  are  incomplete 
because  they  do  not  include  unpublished 
studies.  The  unpublished  studies  are 
referred  to  by  AWPI  as  three 
epidemiological  studies  which  show  that 
exposure  to  creosote  in  the  wood 
treating  industry  does  not  adversely 
affect  human  health. 

With  regard  to  the  cancer  criterion 
under  section  313,  EPA  must  conclude 
that  a  chemical  causes  or  can 
reasonably  be  anticipated  to  cause 
cancer  in  humans  in  order  to  include 
that  chemical  on  the  section  313  list.  As 
with  lARC  and  NTP,  EPA  can  only 
consider  data  which  are  available  when 
assessing  the  potential  toxicity  of  any 
chemical.  While  there  may  be 
unpublished  epidemiological  studies  on 
creosote  which  AWPI  claims  show  no 
adverse  human  health  related  effects, 
there  are  still  data  to  indicate  that  there 
is  limited  human  evidence,  and 
sufficient  animal  evidence  to  reasonably 
anticipate  that  creosote  causes  cancer  in 
humans.  LARC  and  NTP  have  concluded 
that  creosote  is  a  possible  human 
carcinogen.  It  should  be  noted  that 
AWPI  did  not  include  these  unpublished 
reports  in  their  comments.  Despite 
AWPI  comments  concerning  the 
epidemiologic  studies,  it  still  supported 
the  listing  of  creosote  under  section  313. 

m.  statutory  Findings 

After  assessing  public  comment  and 
the  rulemaking  record,  EPA  has 
determined  that  the  chemical 
substances  identified  in  Table  1  above 
(with  the  exception  of  diethylamine) 
meet  the  statutory  toxicity  criteria  for 
listing  under  section  313(d)(2)  of  EPCRA. 
These  determinations  and  the  specific 
toxic  effects  of  each  chemical  are  set 
forth  in  detail  in  the  preamble  of  the 
proposed  rule  and  the  accompanying 
rulemaking  record. 

In  summary,  EPA  finds  that  isosafrole, 
creosote,  and  dinitrotoluene  (mixed 
isomers)  are  knovtrn  to  cause  or  can 
reasonably  be  anticipated  to  cause 


cancer  in  humans,  EPA  has  also 
determined  that  ortho-,  meta-,  and  para- 
dinitrobenzene  are  known  or  can 
reasonably  be  anticipated  to  cause 
serious  reproductive  dysfunctions  in 
humans.  EPA  has  determined  that  there 
is  sufficient  evidence  that  allyl  alcohol 
and  2,3-dichloropropene  are  known  to 
cause  or  can  reasonably  be  anticipated 
to  cause  serious  chronic  health  efiects  in 
humans.  Finally,  EPA  concludes  that 
mixed  isomers  of  toluenediisocyanate 
causes  or  can  reasonably  be  anticipated 
to  cause  serious  or  irreversible  chronic 
effect  in  humans. 

IV.  Guidance  for  Reporting  Creosote 

Estimating  releases  of  creosote  for 
purposes  of  section  313  should  be  based 
on  the  total  organics  attributable  to 
creosote  that  are  released  to  each 
medium.  Contributions  to  the  release  not 
known  to  be  due  to  creosote  per  se  can 
be  factored  out  For  example,  total 
organics  might  include  amounts  of 
pentachlorophenol  from  other  processes 
at  the  facility  which  should  be 
subtracted.  Fugitive  emissions,  soUd 
wastes,  and  storage  tank  losses  may  be 
partially  due  to  solvents,  such  as  topped 
coal  tar  distillate,  in  the  mixture  and 
these  releases  can  be  factored  out  using 
weight  fractions  of  these  other 
substances. 

For  air  releases,  fugitive  emissions 
fix)m  equipment  leaks  such  as  pumps 
and  valves  can  be  estimated  by  using 
the  average  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
emission  factors  for  heavy  liquid 
organics.  If  the  facility  had  screening 
data  for  hydrocarbon  leaks  (defined  as 
greater  than  10,000  ppm)  then  this  data 
can  be  used  in  conjunction  with  the 
leaking  and  non-leaking  SOCMI  fugitive 
emission  factors.  These  fugitive 
emission  factors  are  available  in 
Appendix  D  of  Estimating  Releases  and 
Waste  Treatment  Efficiencies  for  the 
Toxic  Chemical  Release  Inventory  Form, 
EPA  560/4-88-002, 

Stack  releases  of  creosote  can  be 
based  on  measured  total  volatile 
organics  or  hydrocarbons.  Air  emissions 
for  storage  tanks  can  be  estimated  with 
EPA  published  equations  using  the 
average  molecular  weight  and  vapor 
pressure  for  the  creosote  liquid  at  the 
storage  temperature.  If  the  molecular 
weight  and  vapor  pressure  of  the 
creosote  is  not  available,  it  can  be 
calculated  using  the  hquid 
concentration,  molecular  weight  and 
vapor  pressure  of  the  individual 
components.  This  procedure  is  further 
described  in  Appendix  C  of  EPA  560/4- 
88-002. 
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For  water  releases,  estimates  can  be 
based  on  the  measured  total  organic 
concentration  in  wastewater  times  the 
wastewater  volume.  If  this  is  not 
available,  the  concentration  could  be 
based  on  the  solubility  of  creosote  in 
water.  Solid  wastes  should  be  based  on 
the  measured  weight  or  volume 
(multipUed  times  density]  of  the 
creosote  waste. 

As  an  alternative  approach,  a  facility 
could  build  its  estimates  on  a  chemical- 
by-chemical  basis,  including  at  a 
minimum,  the  20  most  abundant 
constituents  of  creosote.  However,  a 
covered  facility  v/ould  not  be  required  to 
file  separate  reports  for  anthracene, 
dibenzofuran,  or  napthalene  based  on 
their  presence  in  creosote. 

V.  Rulemaking  Record 

The  record  supporting  this  rule  is 
contained  in  the  docket  number  OPTS- 
400021A  and  in  the  CERCLA  dockets 
referenced  in  Table  1.  Nonconfidential 
documents,  including  an  index  of  the 
docket,  are  available  to  the  public  in  the 
TSCA  Public  Docket  Office  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  TSCA 
Public  Docket  Office  is  located  at  EPA 
Headquarters,  Rm.  NE-GOCM,  401  M  St., 
SW.,  Washington,  DC.  The  CERCLA 
dockets  which  are  part  of  this 
rulemaking  are  available  to  the  public  in 
the  CERCLA  Public  Docket  Office  which 
is  located  at  EPA  Headquarters,  Rm. 
M2427. 401  M  St.,  SW.,  Washington,  DC. 

VI.  Regiilatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Executive  Order  fE.O.)  12291  requires 
each  Federal  agency  to  classify  as 
"major"  any  rule  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(3)  Signi^cant  adverse  effects  on 
competition,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  ud  export  markets. 

EPA's  economic  analysis  estimates  up 
to  619  additional  reports  entailing 
annual  costs  to  EPA,  industry,  and 
States  of  about  $755,000  as  a  result  of 
the  addition  of  nine  chemicals  to  the 
section  313  list  of  toxic  chemicals.  EPA 
anticipates  that  this  addition  will  not 
have  a  significant  effect  on  competition, 
costs,  or  prices.  Therefore,  EPA  has 
determined  that  this  rule  is  not  "major." 


This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB]  for  review  as  required  by  E.O. 
12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities." 

40  CFR  part  372  exempts  certain  small 
businesses  from  reporting:  specifically, 
those  facilities  with  fewer  than  10  full- 
time  employees.  This  exclusion  exempts 
about  one-half  of  all  manufacturing 
facihties  in  Standard  Industrial 
Classification  (SIC]  codes  20  through  39 
from  section  313  reporting.  EPA 
estimates  that  the  addition  of  9 
chemicals  will  require  reporting  from 
less  than  1  percent  of  manufactiuing 
facilities  with  between  10  and  50 
employees. 

The  analysis  supporting  this  rule 
anticipates  that  no  segment  of  the 
manufacturing  sector  is  likely  to  suHer 
significant  adverse  effects  because  of 
this  rule.  Reporting  costs  are  estimated 
at  less  than  0.25  percent  of  median  sales 
per  report  for  affected  facilities  with  10 
to  19  full-time  employees  in 
manufacturing  SlCs  20  through  39.  Based 
on  the  9  chemicals,  it  is  unlikely  that  any 
facilities  with  10  to  18  employees  will 
have  to  file  reports  for  more  than  1 
chemical. 

Therefore,  EPA  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
that  no  Regulatory  Flexibility  Analysis 
is  needed. 

C.  Paperwork  Reduction  Act 

0MB  has  approved  the  information 
collection  requirements  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2070-0093. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  33  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  I'M- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460:  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  726 


Jackson  Place  NW.,  Washington.  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA." 

List  of  Subjects  in  40  CFR  Part  S72 

Community  right-to-know. 
Environmental  protection.  Reporting  and 
recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  November  28, 1989. 
WUliun  F.  RaOIy. 
Adnunistrator. 

Therefore,  40  CFR  part  372  is  amended 
to  read  as  follows: 

PART  372— [AMENOEO] 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  US.C.  11013  and  11028. 

2.  In  S  372.65  by  adding  chemicals  to 
paragraph  (a]  alphabetically  and  to 
paragraph  (b)  by  CAS  No.  sequence  to 
read  as  follows: 

§  372.65    Ctwtnicais  and  ctiemlcal 
categories  to  wttlcti  the  part  applies. 


(a) 


Chemical  Name 

CAS  No. 

EHadiwe 
Date 

•                         • 

AHyt  alcohol — 

• 

• 

107-18-6 

• 

1/01/90 

•                         • 

• 

• 

• 

Creosote 

• 

8001-68-8 

• 

1/01/90 

• 

24-Oichloropropene~ 

•             • 

• 

78-68-6 

• 

1/01/90 

• 

98-65-0 

1/01/90 

.—.. 

528-29-0 

1/01/90 

•              • 

• 

100-25-4 

• 

1/01/90 

• 

Dinitrotoluene 

(mixed  isomers) 

25321-14-4 

1/01/90 

•             « 

• 

• 

• 

Isosafrole 

• 

120-58-1 

• 

1/01/90 

• 

Totuenediisocyanate... 

(mixed  tsomers) 

26471-62-5 

1/01/90 

«             • 

• 

• 

• 

(b)  •  •  • 


CasNo. 

ChamicelName 

Effecttve 
OaM 

78-88-6 

• 

»                            •                            • 

2,3-Oichk)fopropene . 

*              •              • 

• 

_  1/01/90 

• 

99-65-0 

m-Dinitrobenzene  ...... 

....  1/01/90 

• 

100-2S-* 

• 

p-OMlrobenzene — 

.  1/01/90 

• 

107-18-6 

• 

ASylalcobol        .   , 

._  1/01/90 

• 

120-58-1 

._  1/01/90 

• 

528-29-0 

_  1/01/90 
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CasNo.  Chemical  Name 


Effectiva 
Date 


8001-58-9         Creosote 1/01/90 

•                         •                         •                         •  • 

25321-14-6        Dinitrotoluene 1/01/90 

(mixed  isomers) 

•             •             •             •  • 

26471-62-5         To)uer>edilsocyanate.._.  1/01/90 
(mixed  Isomers) 


[FR  Doc.  89-28251;  Filed  11-29-69;  10:20  am] 
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Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Library  523-5240 

Privacy  Act  Compilation  523-3187 

Public  Uws  Update  Service  (PLUS)  523-6641 

TDD  for  the  deaf  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  DECEMBER 


49745-49954 1 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  «yhich 
lists  parts  and  sections  affected  by  documents  pubfished  since 
the  revision  date  of  each  title. 

HJ.  Res.  SSSmib.  L  101- 

«B^Bg  182 

Providing  for  the 

reappointment  of  Jeannirw 

Smith  Clark  as  a  citizen 

regent  of  the  Board  of 

Regents  of  the  Smithsonian 

Institutkxi.  (Nov.  28,  1989; 

103  Stat  1327;  1  page) 

Price:  $1.00 

HJ.  Res.  393/Pub.  L  101- 

183 

To  grant  the  consent  of 

Cor^ess  to  the  boundary 

change  compact  between 

South  Dakota  an  Nebraska. 

(Nov.  28,  1989;  103  Stat 

1328;  6  pages)    Price:  $1.00 

S.  810/Pub.  L  101-184 

To  commemorate  the 

contributions  of  Senator 

Clinton  P.  Anderson  to  the 

establishment  of  the  Natk>nal 

Wilderness  Preservation 

System,  and  for  other 

purposes.  (Nov.  28.  1989;  103 

Stat  1334;  2  pages)    Price: 

$1.00 

S.  978/Pub.  L  101-185 

National  Museum  of  the 

American  Indian  Act  (Nov.  28. 

1989;  103  Stat  1336;  12 

pages)    Price:  $1.00 

SJ.  Res.  159/Pub.  L  101- 

186 

To  designate  April  22,  1990. 

as  Earth  Day,  and  to  set 

askJe  the  day  for  put>lic 

activities  promoting 

preservation  of  the  glot>al 

environment  (Nov.  28,  1989; 

103  Stat  1348;  2  pages) 

Price:  $1.00 

SJ.  Res.  207/Pub.  L  101- 

187 

Approving  the  kx:atk>n  of  the 

memorial  to  tt>e  women  wtio 

served  In  Vietnam.  (Nov.  28, 

1989;  103  Stat.  1350;  1  page) 

Price:  $1.00 

SJ.  Rts.  218/Piib.  L  101- 

188 

To  designate  the  week  of 

December  3,  1989,  through 

December  9,  1989,  as 

"Natkxial  American  Indian 

Heritage  Week".  (Nov.  28, 

1989  103  Stat  1351:  1  page) 

Price:  $1.00 


UST  OF  PUBUC  LAWS 

Last  List  November  30.  1989 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Sennce)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Govemment 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

H.R.  1310/Pub.  L  101-177 
To  redesignate  a  certain 
portion  of  the  George 
Washington  Memorial  Partway 
as  the  "Clara  Barton 
Part<way".  (Nov.  28,  1989;  103 
Stat  1296;  1  page)    Price: 
$1.00 

H.R.  2120/Pub.  L  101-178 
To  amend  the  Deep  Seabed 
Hard  Mineral  Resources  Act 
to  authorize  appropriations  to 
carry  out  the  provisions  of  the 
Act  for  fiscal  years  1990, 
1991,  1992,  1993,  and  1994. 
(Nov.  28,  1989;  103  Stat 
1297;  1  page)    Price:  $1.00 
H.R.  3402/Pub.  L  101-179 
Support  for  East  European 
Democracy  (SEED)  Act  of 
1989.  (Nov.  28,  1989;  103 
Stat  1298;  27  pages)    Price: 
$1.00 

HJR.  3532/Pub.  L  101-180 
Civil  Rights  Commission 
Reauthorization  Act  of  1989. 
(Nov.  28,  1989;  103  Stat 
1325;  1  page)  Price:  $1.00 
HJ.  Res.  357/Pub.  L  101- 
181 

Provkling  for  the 
reappointment  of  Samuel 
Curtis  Johnson  as  a  citizen 
regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institutton.  (Nov.  28.  1989: 
103  Stat  1326:  1  page) 
Price:  $1.00 
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HJl  2461/Pub.  L  101-189 

National  Defense  Authorization 
Act  for  Fiscal  Years  1990  and 
1991.  (Nov.  29  1989;  103 
Stat  1352;  339  pages)    Price 
$10.00 

S.  13M/Pub.  L  101-190 

To  provide  for  the 
construction  of  biomedical 
facilities  in  order  to  ensure  a 
continued  supply  of 
specialized  strains  of  mice 
essential  to  biomedical 
research  in  tfie  United  States, 
aryj  for  other  purposes.  (Nov. 
29.  1989;  103  Stat  1691;  6 
pages)    Price:  $1.00 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-DECEMBER  1989 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  at  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  pubUcation  is 
coimted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


December  21 


December  22 


December  26 


December  27 


December  28 


December  29 


January  5 


January  8 


January  10 


January  1 1 


January  12 


January  16 


January  22 


January  22 


January  25 


January  26 


January  29 


January  29 


Februarys 


February  5 


February  9 


February  12 


Febnjary  12 


February  12 


Febmary  20 


February  20 


February  26 


February  26 


February  26 


February  27 


Date  Of  FR 

PUBUCATKM 

IS  DAYS  AFTER 
PUBUCATKIN 

30  DAYS  AFTER 
PUBLICATION 

45  DAYS  AFTER 
PUBUCATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLICATION 

December  1 

December  18 

January  2 

January  16 

January  30 

March  1 

December  4 

(December  19 

January  3 

January  18 

February  2 

March  S 

Decembers 

December  20 

January  4 

January  19 

Febmary  5 

March  5 

December  6 

December  21 

January  5 

January  22 

February  5 

March  6 

December  7 

December  22 

January  8 

January  22 

Februarys 

March  7 

December  8 

December  26 

January  8 

January  22 

February  6 

March  8 

December  11 

December  26 

January  10 

January  25 

February  9 

March  12 

I3ecember  12 

December  27 

January  11 

January  26 

February  12 

March  12 

December  13 

December  28 

January  12 

January  29 

February  12 

March  13 

December  14 

December  29 

January  16 

January  29 

February  12 

March  14 

December  IS 

January  2 

January  16 

January  29 

February  13 

March  15 

December  18 

January  2 

January  17 

February  1 

February  16 

March  19 

December  19 

January  3 
January  4 

January  18 

February  2 

Febmary  20 

March  19 

Deceml3er20 

January  19 

February  5 

February  20 

March  20 

March  21 


March  22 


March  26 


March  27 


March  28 


March  29 


Omei  now! 

The  UrHiRci  ^tdtes 
Govern meru  ivianual 

1989/91 

As  the  official  handbook  of  the  Federal 
Govenunent,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
offidal  agendes  and  international  organizations 
in  which  the  United  Sutes  partidpates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  pniblications  and  films,  and 
many  other  areas  of  dtizen  interest.  The  Mantud 
also  indudes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C. 
which  lists  the  agendes  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manuat  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$21.00  per  copy 


Superintendent  of  Documents  Publication  Order  Form 

Order  prxjcessing  code:  *6724  Charge  your  ord^r  ^^^i^ 

To  fax  your  oniert  and  Inquiries.  202-275-0019 

I I    X  Jli^^  please  send  me  the  following  indicated  publication: 

copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1989/90  at  $21.00  per 

copy.  S/N  069-000-00022-3. 


1.  The  total  cost  of  my  order  is  $_ 


_  (International  customers  please  add  25%).  All  prices  include  regiilar 
domestic  postage  and  handling  and  are  good  through  4/90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices 
Please  Tjrpe  or  Print 
2. 


(Company  or  personal  name) 


(Additional  addiess/attaotion  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 
I    I  Check  payable  to  the  Superintmident  of  Documents 
n  GPO  Deposit  Account     I    I    I    I    I    I    I    l~n 
dl  VISA,  or  MasterCard  Account 

I  I  I  I  !  I  I  I  I  I  I  I  I  I  I  I  I  ITT 


(City,  State,  ZIP  Code) 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Th*ak  yoa  for  yoat  order  I 


(Signature) 
4.  Mail  lb:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-0325 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  2040Z 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Fethral  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form:  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington,  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  54  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 
Subscriptions: 
Paper  or  fiche  202-783-3238 

Magnetic  tapes  275-3328 

Problems  »vith  public  subscriptions  275-3054 

Single  copies/back  copies: 

Paper  or  fiche  783-3238 

Magnetic  tapes  27S-3328 

Problems  with  public  single  copies  275-3050 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche  523-5240 

Magnetic  tapes  275-3328 

Problems  with  Federal  agency  subscriptions  S23-S240 

For  oth«r  telephoM  numbers,  •••  the  Reader  Aids  section 
at  the  end  of  IhU  issue. 


FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

WHO:        The  OfTice  of  the  Federal  Register. 

WHAT:      Free  public  brierings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elemenU  of  typical  Federal  Register 

documents.  

4.  An  inUtxluction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  b«  no  discussion  of 
speciflc  agency  regulations. 


WHEN: 
WHERE: 

RESERVATIONS: 

WASHINGTON,  DC 

December  7,  at  9:00  a.m. 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC. 

202-523-5240. 

m 
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Agency  for  International  Development 

NOTICES 

Housing  guaranty  pi^grams: 

Portugal.  50028 
Meetings: 

Research  Advisory  Committee.  50029 
Senior  Executive  Service: 

Perfonnance  Review  Board;  membership,  50029 

Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 
Various  marketing  areas;  Upper  Florida  et  al.,  49955 

Agriculture  Department 

See  also  Agricultural  Marketing  Service 

NOTICES 

Agency  information  coUection  activities  under  0MB  review, 

50008 
Small  business  competitiveness  demonstration  program; 

correction,  50042 

Arte  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severeiv  Mandfcapoed,  Committee  for 

Purchase  '-c- 
See  Committee  for  Purchase  From  the  Blind  and  Other 

Severely  Handicapped 

Centers  for  D'^^m*^  Control 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Emory  University,  50024 

Commerce  Department 

See  also  Export  Administration  Btireau;  International  Trade 

Administration;  National  Oceanic  and  Atmospheric 

Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
50008.  50009 
(3  documents) 

Committee  for  Purdwse  From  the  Bind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list.  1990: 
Additions  and  deletions;  correction,  S0042 
(2  docimients) 

Commodity  Futures  Trading  Commistion 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
50011 

Copyright  Royalty  Tribunal 

RULES 

Noncommercial  broadcasting  royalty  rates  adjustment 
49976 


Defense  Department 

RULES 

Veterans  education  assistance  program  (VEAP);  payments 
to  servicepersons;  restrictions.  49977 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commieekm:  Heariafi 
and  Appeals  Office.  Energy  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Hampton  University,  50012 

Manville  Sales  Corp..  50012 

ParaMagnetic  Logging,  Inc..  50013 

Texas  Southern  University,  50013 

University  of  Maryland.  50013 
Meetings: 

National  energy  strategy  development  50011 
Natural  gas  exportation  and  importation: 

Consolidated  Edison  Co.  of  New  York,  Inc^  50016 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 
Cost-reimbursable  tye  contract  contractor  responsibility 
for  determining  availability  of  State  and  local  tax 
exemptions.  49997 
PROPOSED  RULES 
Air  programs: 
Particulate  matter  (PM  10),  prevention  of  significant 
deterioration;  maximum  allowable  increases.  49999 
Air  programs;  fuels  and  fuel  additives: 
Gasoline  metal  content  determination;  general 
requirements,  49999 
Water  pollution  control: 
Biological  measurements  and  test  procedures  for 
pollutants  analysis;  guidelines.  50216 
NOTICES 

Agency  information  coUection  activities  under  OMB  review, 

50019 
Hazardous  waste: 
Statistical  analysis  of  groimd-water  monitoring  data  at 
RCRA  facilities;  guidance  document  availability; 
correction.  50019 
Meetings: 

Center  for  Environmental  Learning  Advisory  Board,  50020 
Pesticide  registration,  cancellation,  etc.: 
Ethylene  bisdithiocarbamates,  50020 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Commodity  control  list — 
Processing  codes,  49970 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Beech.  49965,  49996 
[2  documents) 

Boeing,  49964 
Restricted  areas;  correction.  50043 
Transition  areas;  correction,  50043 
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PROPOSED  RULES 

Rulemaking  petitions;  summary  and  disposition.  49999 
Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Mobile  radio  services;  World  Administrative  Radio 
Conference,  Final  Acts;  implementation,  49979 

Telecommunications  companies;  uniform  system  of 
accounts,  49995 
Radio  stations;  table  of  assignments: 

Alabama,  49996 

California,  49996 
Television  stations;  table  of  assignments: 

Florida,  49997 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Arkansas,  50009,  50002 
(3  documents) 

California.  50003 

Kentucky,  50003 

Michigan.  50003 

North  Carolina,  50004 

North  Carolina  et  al..  50004 

North  Dakota.  50004 
NOTICES 
Public  safety  radio  communications  plans: 

Southern  California  Area,  50022 

Federal  Deposit  insurance  Corpoi^tion 

NOTICES 

Meetings;  Sunshine  Act,  50041 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Midland  Cogeneration  Ventura  Limited  Partnership.  50014 
Natural  gas  certificate  filings: 

Southern  Natural  Gas  Co.  et  al.  50017 
Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp.,  50014 

Columbia  Gas  Transmission  Corp.,  50015 

Columbia  Gulf  Transmission  Co.,  50015 

Illinois  Department  of  Mines  and  Minerals.  50015 

Northern  Border  Pipeline  Co..  50016 

Northwest  Pipeline  Corp..  50017 

Transcontinental  Gas  Pipe  Line  Corp..  50018 

Federal  Highway  Administration 

PROPOSED  RULES 

Motor  carrier  safety  standards: 
Heavy  truck  tractors  and  trailers  hitching  devices: 
withdrawn.  50005 

Federal  IMarltime  Commission 

PROPOSED  RULES 

Maritime  carriers  in  foreign  commerce: 
Shipper  definition  and  mixed  commodity  rates 
availability.  50001 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
50023 
(2  documents) 


Fist)  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Lower  Keys  rabbit,  etc..  50006 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 
Methadone;  conditions  for  use  in — 
Maintenance  and  treatment  of  narcotics  addicts.  50226 

NOTICES 

Biological  products: 
Export  applications — 
Abbott  IMxHBsAg  test  kit;  correction,  50042 
Food  for  human  consumption,  and  animal  drugs,  feeds,  and 
related  products: 
Heptachlor  and  heptachlor  epoxide;  action  levels  for 
residues.  50025 
Human  drugs: 
Export  applications — 
Acton  til  and  Fortipan  tablets.  50026 
Meetings: 
Advisory  conunittees.  panels,  etc.;  correction.  50042 
Small  business  participation.  50027 

Health  and  Human  Services  Department 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part*  1006, 1007, 1011, 1012, 
1013,  1030,  1032,  1033,  1036, 1040, 
1046, 1049,  1050, 1064, 1065, 1068, 
1076, 1079, 1093, 1094,  1096, 1097, 
1098, 1099, 1106, 1108, 1120, 1124, 
1126, 1131, 1132, 1134, 1135, 1137, 
1138,  and  1139 

IDocket  No*.  AO-160-A65-R01,  ttc^  DA- 
89-028] 

Milk  in  Certain  Marketing  Areas; 
Interim  Amendment  of  Orders 
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agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Interim  amendment  of  rules. 

SUMMARY:  This  action  changes  on  an 
interim  basis  those  orders  that  currently 
provide  tentative  and  final  price 
aimouncements  for  Class  II  milk.  These 
interim  amendments  would  change  the 
current  method  of  announcing  a 
tentative  Class  II  milk  price  for  each 
month  on  or  before  the  15th  of  the 
preceeding  month,  with  a  fmal  Qass  II 
milk  price  for  the  month  being 
determined  and  announced  on  the  fifth 
day  of  the  following  month.  Instead,  the 
Class  n  milk  price  announced  by  the 
15th  of  each  month  would  be  the  final  or 
effective  Class  II  milk  price  for  the 
following  month.  The  Class  II  milk  price 
will  not  be  retroactively  revised.  The 
objective  of  the  current  pricing 
arrangement  whereby  the  Class  H  millc 
price  will  not  be  less  than  the 
Minnesota-Wisconsin  (M-W) 
manufacturing  grade  milk  price,  or  Class 
ni  milk  price  in  most  Federal  orders,  is 
maintained  in  principle.  To  the  extent 
that  the  announced  Class  II  price  for  a 
given  month  is  less  than  the  Class  III 
price  for  that  same  month,  the  difference 
would  be  included  in  computing  the 
second  succeeding  month's  Class  II  milk 
price.  These  changes  are  based  on 
evidence  presented  at  a  public  hearing 
held  in  Alexandria,  Virginia,  on  August 
22. 1989.  More  than  the  required  number 
of  producers  in  each  of  the  marketing 
areas  affiected  have  approved  the 
interim  amendments  to  the  order  for 
their  market 

EFFECTIVE  DATE:  December  4, 1989. 

Fon  nmTHEfi  inforhatioh  contacr 
Richard  A.  Glandt  Marketing  Specialist, 

USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202]  447-4829. 

SUPPI^MENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  S  of  the  United  States  Code  and. 


therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Prior  documents  in  this  proceeding; 

Notice  of  Hearing:  Issued  August  10, 
1989;  published  August  16, 1988  (54  FR 
33709). 

Recommended  Decision:  Issued 
October  31, 1989;  published  November  8. 
1989  (54  FR  46904). 

Tentative  Decision:  Issued  November 
8, 1989;  published  November  15, 1989  (54 
FR  47527). 

Findiiigs  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900),  a 
public  hearing  was  held  upon  certain 
proposed  amendments  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
respective  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  TTie  parity  prices  of  miUc,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas;  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended  on  an  interim 
basis,  are  sudi  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  mik, 
and  be  in  the  public  interest;  and 

(3)  TTie  said  orders  as  hereby 
amended  on  an  interim  basis  regulate 
the  handling  of  milk  in  the  same  manner 
as,  and  are  apphcable  only  to  persons  in 
the  respective  classes  of  iadastrial  or 
coramacial  activity  specified  in. 
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marketing  agreements  upon  which  a 
hearing  has  been  held 

lb)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  these 
interim  amendments  to  each  of  the 
aforesaid  orders  effective  December  4. 
1989.  Any  delay  beyond  that  date  would 
tend  to  chsrupt  the  orderly  marketing  of 
milk  in  the  marketing  areas. 

The  interim  amendments  to  these 
orders  are  known  to  handlers.  The 
Tentative  Decision  of  the  Assistant 
Secretary  containing  proposed 
amendments  to  these  orders  was  issued 
November  a,  1989,  and  published  on 
November  15, 1989,  in  the  Federal 
Register  (54  FR  47527). 

■file  changes  effected  by  these  interim 
amendments  will  not  require  extensive 
preparation  or  substantial  alteration  in 
method  of  operation  for  handlers.  In 
view  of  the  foregoing,  it  is  hereby  found 
and  determined  that  it  would  be 
contrary  to  the  public  interest  to  delay 
the  effective  date  of  these  amendments 
for  30  days  after  publication  in  the 
Federal  Register.  (Sec.  553(d), 
Administrative  Procedure  Act,  5  U.S.C 
551-559). 

(c)  Determinations,  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
speciHed  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the 
respective  marketing  areas,  to  sign  a 
proposed  marketing  agreement,  tends  to 
prevent  the  effectuation  of  the  declared 
policy  of  the  Act; 

(2)  The  issuance  of  these  interim 
amendments  to  each  of  the  specified 
orders  is  the  only  practical  means 
pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of 
producers  as  defined  in  the  respective 
orders;  and 

(3)  The  issuance  of  these  interim 
amendments  to  each  of  the  specified 
orders  is  approved  by  more  than  the 
required  number  of  producers  who 
during  the  determined  representative 
period  were  engaged  in  the  production 
of  milk  for  sale  in  the  marketing  area. 

List  cf  Subjects  in  7  CFR  Parts  1006, 
1007. 1011. 1012, 1013. 1030, 1032, 1033. 
1038, 1040, 1046, 1049, 1050. 1064. 1065. 
1068. 1076, 1079. 1093. 1094. 1096, 1097, 
1088. 1090, 1106, 1108, 1120, 1124. 1126, 
1131, 1132. 1134. 1135. 1137, 1138,  and 
1139 

Milk  marketing  orders.  Milk.  Dairy 
products. 

Order  Relative  to  Handling 

//  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  each  of  the  specified 


marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  orders,  as 
amended  and  as  hereby  further 
amended,  as  follows:  

1.  The  authority  citation  for  CFR  Parts 
1006, 1007. 1011, 1012, 1013, 1030, 1032. 
1033. 1038, 1040, 1046,  1049, 1050, 1064, 
1065. 1068, 1076. 1079. 1093. 1094. 1096. 
1097. 1098, 1099. 1106. 1108, 1120. 1124, 
1126. 1131. 1132. 1134. 1135. 1137. 1138. 
and  1139  continues  to  read  as  follows: 

Authority:  Sees  1-19,  48  StaL  31,  as 
amended;  7  U.S.C  601-674. 

PART  1006— MILX  IN  THE  UPPER 
FI.ORIDA  MARKETING  AREA 

2.  In  5  1006.50(b),  the  introductory  test 
is  revised  to  read  as  follows: 

91006JO    ClaMprlcM. 

•  •        •        •        • 

(b)  Class  11  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
8  1006.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  basic 
formula  price  for  the  second  preceding 

month. 

*  •        •        •        • 

3.  Secton  1006.53  is  revised  to  read  as 
follows: 

S  1006.A3    Announcement  of  das*  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  basic  formula 
price  for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  S  1006.50(b). 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

4.  In  { 1007.50(b).  the  introductory  text 
is  revised  to  read  as  follows: 


{1007^ 


(b)  Class  11  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  II 


formula  price  computed  pursuant  to 
9  1007.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  n  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
in  price  for  the  second  preceding  month. 

5.  Section  1007.53  is  revised  to  read  as 
follows: 

9  1007.53    Announcement  of  claee  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  S  1007.50(b). 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

6.  In  9  1011.50(b),  the  introductory  text 
is  revised  to  read  as  follows: 

91011.50    Class  prices. 


(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  D 
formula  price  computed  pursuant  to 
9  1011.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
ni  price  for  the  second  preceding  month. 

7.  Section  1011.53  is  revised  to  read  as 
follows: 

91011^    Announcement  of  ctoae  prtce*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  9  1011.50(b). 


PART  1012~MILK  IN  THE  TAMPA  SAV 
MARKET iKU  AREA 

&  In  9  l012.S0(b).  the  introductory  text 
is  revised  to  read  as  foHowK 

91012^    CiMs  prices. 

(b)  Class  11  price.  The  Class  II  price 
shall  be  cam|mted  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  Hw 
Class  II  price  AtiA  be  the  basic  daas  II 
formula  price  computed  pursuant  to 
9  1012.51a  for  the  month  plus  ttie 
amount  that  the  vahie  computed 
pursuant  to  paragraph  (b)(1)  of  this 
sectitm  exceeds  the  value  computed 
pursaant  to  paragraph  (b)(2)  of  this 
section,  phu  any  amount  by  whicfa  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (bKl)  end  (b)(2) 
of  this  section,  was  less  than  the  basic 
formula  price  for  the  second  preceding 
month. 

*  *        •        •        • 

9.  Section  1012.53  is  revised  to  read  as 
follows: 

91012.53    Announcement  of  class  (tflces. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Qaas  1  price  for 
the  following  month,  the  basic  formula 
price  for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  9  1012.50(b). 

PART  1013— MILK  IN  THE 
SOUTHEASTERN  ELORfOA 
MARKETING  AREA 

10.  In  9  1013.50(b).  the  introductoiy 
text  is  revised  to  rrad  as  fotlo%vs: 

91013.50   Cisss  prices. 

(b)  Class  n price.  The  Qass  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  CHvision  and  transmitted  to  die 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  oumth.  The 
Class  II  price  stiall  be  the  basic  Oms  H 
formula  price  computed  pursuant  to 
9  1013.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (bKl)  of  this 
section  exceeds  the  vahie  computed 
pursuant  to  paragraph  fb)(2)  of  this 
section,  phis  any  amount  by  which  the 
Class  II  pncf  for  the  second  pr«K-,eding 
month  was  less  than  the  Qass  111  price 
for  the  second  preceding  aiondL 

•  •       •       •       « 

11.  Section  1013.53  is  revised  to  road 
as  follows: 


$1013.53    Aimouacamant  of  dass  prices. 

The  market  administrator  shall 
anDounoe  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Qass  III  price 
for  the  preceding  nonth.  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  9  1013J0(b). 

PART  1030— MILK  IN  THE  CHICAQO 
REGIONAL  MAR)C£Tl^iG  AREA 

12.  In  9 1030.50(b),  die  introdactory 
text  is  revised  to  read  as  k^ws: 


91030.50 


(b)  Class  II  price.  The  Class  Q  price 
shall  be  computed  by  the  Director  of  the 
Dairy  EHvtsion  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Clau  fl 
formula  price  computed  pursuant  to 
9  1030.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (bX2] 
of  this  section,  was  less  than  the  Class 
in  price  for  the  second  preceding  month. 
•       •       •        •        • 

13.  Section  1030.53  is  revised  to  read 
as  follows: 


91030.53    Announcement  of  dass  I 
The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  precMUng  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  {  103a50(b). 

PART  1032— WLK  IN  THE  SOUTHERN 
lUNOiS^ASTERN  MISSOURI 
MARKETlNi.  AREA 

14.  In  9  1032.50(b).  the  introductory 
text  is  revised  to  read  as  follows: 

{1032.50    CIsss  prices. 

•        *        •        •        * 

(b)  Cibsf  J7pric&  The  Class  n  price 
shaD  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  ahaM  b«  the  basic  Ckss  II 
formula  price  cooqmted  pursuant  to 
9  1032.51a  for  the  month  phu  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
secdoQ  exceeds  tbe  value  computed 


pursMsuBt  to  par^raph  (b)(2)  of  this 
secti<».  fdiis  soy  aaMMUt  by  wAikh  ths 
basic  Class  D  formula  pace  for  dw 
second  preceding  month,  adjusted 
pursnant  to  paragraphs  (b)(1)  and  (b)(Z] 
of  this  section,  wbs  kss  than  the  CSsm 
in  price  for  the  second  preceding  month. 
•       •       •       •       • 

15.  Section  1032.53  is  revised  to  read 
as  follows: 


9  103159    Announcement  of  ctass  prioes. 

The  market  administrator  shall 
announce  pubUcly  on  or  before  tbe  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  tbe  Class  HI  price 
for  the  preceding  month,  and  on  or 
before  the  15di  day  of  each  raoalh  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  9  1032.50(b). 

PART  1033— MUJC  IN  THE  OHK> 
VALLEY  MARKETING  AREA 

16.  In  9 1033.27.  paragraphs  (k)(l)  and 
(k)(3)  are  revised  to  read  as  follows: 

91033.27    Additional  duties  of  the  martlet 


(k)  Publicly  announce  on  or  before: 

0)  The  5th  day  of  each  month: 

(i)  Tbe  Class  I  price  for  the  following 

month; 
(ii)  The  Class  ID  price  for  die 

preceding  month; 
(iii)  The  butterfat  differential  for  &e 

preceding  month; 

(2)  •  •  • 

(3)  The  ISdi  day  of  each  mondi.  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  9  1033.51(b). 

17.  In  9  103S.51(b).  the  hitroductory 
text  is  revised  to  read  as  follows: 

(b)  Class  U price.  The  Qass  B  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  diall  be  the  basic  Class  D 
formula  price  computed  pursuant  to 
9  1033.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  pars^tiph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b}(2]  of  this 
section,  plus  any  amount  by  which  the 
bask  C3ass  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
in  price  for  the  second  preceding  month. 
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PART  1036-iyilLK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

18.  In  S  1036.50(b),  the  introductory 
text  is  revised  to  read  as  follows: 

$1036.50    Class  prlCM. 

(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
§  1036.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding  month. 

19.  Section  1036.53  is  revised  to  read 
as  follows: 

S  1036.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15ih  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  S  1036.50(b). 

PART  1040-MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

20.  In  5  1040.50(b).  the  introductory 
text  is  revised  to  read  as  follows: 

{1040.50    Class  prices. 
***** 

(b)  Class  II price.  The  Class  11  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
S  1040.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
ni  price  for  the  second  preceding  month. 
***** 

21.  Section  1040.53  is  revised  to  read 
as  follows: 


S  1040.53    Announcetnent  of  dass  prtc«s. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  II  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  S  1040.50(b). 

PART  1046-MILK  IN  THE  LOUISVILLE- 
LEXINGTON-EVANSVILLE 
MARKETING  AREA 

22.  In  5  1046.50(b),  the  inbt)ductory 
text  is  revised  to  read  as  follows: 


{1046.50    Class  prices. 
•        *        *        •        *    ' 

(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
S  1046.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding  month. 

23.  Section  1046.53  is  revised  to  read 
as  follows: 

{  1046.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  in  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  {  1046.50(b). 

PART  104»-MIU(  IN  THE  INDIANA 
MARKETING  AREA 

24.  In  §  1049.50(b).  the  introductory 
text  is  revised  to  read  as  follows: 

{1049.50    Class  pricas. 

(b)  Class  II price.  The  Class  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
S  1049.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  die  value  computed 


pursuant  to  paragraph  {b)(2)  of  diis 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceeding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
in  price  for  the  second  preceding  month. 
***** 

25.  Section  1049.53  is  revised  to  read 
as  follows: 

{ 1049.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  pubhcly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  UI  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  {  1049.50(b). 

PART  1050— MILK  IN  THE  CENTRAL 
ILUNOIS  MARKETING  AREA 

26.  In  5 1050.50(b).  the  introductory 
text  is  revised  to  read  as  follows: 

{1050.50    Class  prices. 

(b)  Class  II price.  The  Class  U  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  die  basic  Class  U 
formula  price  computed  pursuant  to 
S  1050.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  n 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  die  Class  in  price  for  the  second 
preceding  month. 
***** 

27.  Section  1050.53  is  revised  to  read 
as  follows: 

{ 1050.53    Announcement  of  dass  pilcea. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  ID  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  mondi  die 
Class  n  price  for  the  following  month 
computed  pursuant  to  S  1050.50(b). 

PART  1064-MILK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

28.  In  5 1064.50(b).  die  introductory 
text  is  revised  to  read  as  follows: 

{1064.50    Ctasa  prices. 
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(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
1 1064.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  diis  section,  was  less 
than  the  Class  in  price  for  the  second 
preceding  month. 

29.  Section  1064.53  is  revised  to  read 
as  follows: 

§1064.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
die  following  mondi,  the  Class  UI  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  { 1064.50(b). 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  K)WA  MARKETING  AREA 

30.  In  S  1065.50(b),  the  introductory 
text  is  revised  to  read  as  follows: 

{1065.50    Class  prices. 

(b)  Class  II price.  The  Class  H  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  n 
formula  price  computed  pursuant  to 
{ 1065.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  U 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  UI  price  for  the  second 
preceding  month. 
***** 

31.  Section  1065.53  is  revised  to  read 
as  follows: 

{1065.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  lU  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 


Class  II  price  for  the  following  month 
computed  pursuant  to  ( 1065.50(b). 

PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

32.  In  5 1068.50(b>,  die  introductory 
text  is  revised  to  read  as  follows: 

{1068.50    Class  prices. 
***** 

(b)  Class  II price.  The  Class  U  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  U 
formula  price  computed  pursuant  to 
S  1068.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  U 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  m  price  for  the  second 
preceding  month. 

33.  Section  1068.53  is  revised  to  read 
as  follows: 

{1068.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  lU  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  U  price  for  the  following  month 
computed  pursuant  to  1 1068.50(b). 

PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

34.  In  S  1076.50(b),  the  introductory 
text  is  revised  to  read  as  follows: 

{1076.50    Class  prices. 
***** 

(b)  Class  II  price.  The  class  U  price 
shall  be  computed  by  die  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  U  price  shall  be  the  basic  Class  U 
formula  price  computed  pursuant  to 
{ 1076.51a  for  die  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  U 
formuJa  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  diis  section,  was  less 
dian  the  Class  UI  price  for  die  second 
preceding  month. 


35.  Section  1076.53  is  revised  to  read 
as  follows: 

{1076.53    Announcement  Of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  lU  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  U  price  for  the  following  month 
computed  pursuant  to  S  1076.50(b). 

PART  1079— MILK  IN  THE  K>WA 
MARKETING  AREA 

36.  In  Section  1079.50(b),  the 
introductory  text  is  revised  to  read  as 
follows: 

{1079.50    Class  prices. 

(b)  Class  II price.  The  Class  U  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  U  price  shall  be  the  basic  Class  U 
formula  price  computed  pursuant  to 
{ 1079.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  diis  section,  was  less 
dian  the  Class  UI  price  for  die  second 
preceding  month. 
***** 

37.  Section  1079.53  is  revised  to  read 
as  follows: 

{ 1079.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  UI  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  U  price  for  the  following  month 
computed  pursuant  to  { 1079.50(b). 

PART  1093— MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

38.  In  Section  1093.50(b).  die 
introductory  text  is  revised  to  read  ms 
follows: 

{1093.50    Class  prices. 
***** 

(b)  Class  II price.  The  Class  U  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  U  price  shall  be  the  basic  Class  U 
formula  price  computed  pursuant  to 
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S  1093.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)l2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  III  price  for  the  second 
preceding  month. 

39.  Section  1093.53  is  revised  to  read 
as  follows: 

S  1093.53    Announcement  of  ciass  priCM. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  S  1093.50(b). 

PART  1094— MILK  IN  THE  NEW 
ORLEANS-MISSISSIPPI  MARKETING 
AREA 

40.  In  Section  1094.50(b).  the 
introductory  text  is  revised  to  read  as 
follows: 

S  1094.50    Class  prtCM. 

(b)  Class  11  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
S  1094.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  III  price  for  the  second 
preceding  month. 

41.  Section  1094.53  is  revised  to  read 
as  follows: 

9 1094.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  S  1094.50(b). 


PART  1096— MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

40.  In  5 1096.50(b).  the  introductory 
text  is  revised  to  read  as  follows: 

S  1096.50    Class  prices. 
*        *        •        •      •  • 

(b)  Class  11  price.  The  Class  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
S  1096.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraph  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
ni  price  for  the  second  preceding  month. 
«        •        •        •        * 

43.  Section  1096.53  is  revised  to  read 
as  follows: 

9  1096.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  S  1096.50(b). 

PART  1097— MILK  IN  THE  MEMPHIS, 
TENNESSEE  MARKETING  AREA 

44.  In  S  1097.50(b).  the  introductory 
text  is  revised  to  read  as  follows: 

91097.50    Class  prices. 
•        •        •        •        • 

(b)  Class  II  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  11 
formula  price  computed  pursuant  to 
9  1097.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
ni  price  for  the  second  preceding  month. 

45.  Section  1097.53  is  revised  to  read 
as  follows: 


9  1097.53    Announcement  of  daas  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  1  price  for 
the  following  month,  the  Class  HI  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  S  1097.50(b). 

PART  1098— MILK  IN  THE  NASHVILLE, 
TENNESSEE  MARKETING  AREA 

46.  In  5  1098.50(b).  the  introductory 
text  is  revised  to  read  as  follows: 


91098.50    Class  prices. 
•        •        *        *        • 

(b)  Class  II price.  The  Qass  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9  1098.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding  month. 

47.  Section  1098.53  is  revised  to  read 
as  follows: 
91098.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  9  1098.50(b). 

PART  1099-MILK  IN  THE  PADUCAH, 
KENTUCKY  MARKETING  AREA 

48.  In  8  1099.50(b),  the  introductory 
text  is  revised  to  read  as  follows: 

91099.50    Class  prices. 
•        •        *        *        • 

(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
1 1099.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
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pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  n  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2} 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding  month. 
•        *        •        *        • 

49.  Section  1099.53  is  revised  to  read 
as  follows: 

9  1099.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  piuvuant  to  9  1099.50(b]. 

PART  1106-MILK  m  -^HF 
SOUTHWEST  PLA.NS  MARKETING 
AREA 

50.  In  9  1106.50(b).  the  introductory 
text  is  revised  to  read  as  follows: 

91106.50    Class  prices. 

***** 

(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9  1106.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
banic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding  month. 

51.  Section  1106.53  is  revised  to  read 
as  follows: 

91106.53    Announcement  of  class  prices. 

The  market  administrator  shall 
annoimce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  9  1106.50(b). 

PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

52.  In  Section  1108.50(b).  the 
introductory  text  is  revised  to  read  as 
follows: 


91106.50    Class  prices. 

•        *        •        *        • 

(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9  1108.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  11  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding  month. 

53.  Section  1108.53  is  revised  to  read 
as  follows: 

9 1 108.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  9  1108.50(b). 

PART  1120— MILK  IN  THE  LUBBOCK- 
PLAINVIEW.  TEXAS  MARKETING 
AREA 

54.  In  Section  1120.50(b).  the 
introductory  text  is  revised  to  read  as 
follows: 

§1120.50    Class  prices. 

***** 

(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9  1120.51a  for  the  month  plus  the 
amoimt  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  n  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding  month. 

55.  Section  1120.53  is  revised  to  read 

as  follows: 

91120.53    Announcement  of  dass  prices. 

The  maricet  administrator  shall 
announce  publicly  on  or  before  the  fifth 


day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  9  1120.50(b). 

PART  1 124— MILK  IN  THE  PACIFY 
NORTHWEST  MARKETING  AREA 

56.  In  Section  1124.50(b),  the 
introductory  text  is  revised  to  read  as 
follows: 

91124.50    Class  prices. 

(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9 1124.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  III  price  for  the  second 

preceding  month. 

***** 

57.  Section  1124.53  is  revised  to  read 
as  follows: 

91124.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  9 1124.50(b). 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

58.  In  9 1126.50(b),  the  introductory 
text  is  revised  to  read  as  follows: 

§1126.50    Class  prices. 

***** 

(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
ISth  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9 1126.51(a)  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
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basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding  month. 
•        «        •        •        • 

59.  Section  112a53  is  revised  to  read 
as  follows: 

S 1 126.53    Announcement  of  cl«M  price*. 

The  market  administrator  shall 
annoimce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  S  1126.50(b). 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

60.  In  5 1131.50(b),  the  introductory 
text  is  revised  to  read  as  follows: 

$1131.50    Class  pdc**. 

(b)  Class  II  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
§  1131.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  III  price  for  the  second 
preceding  month. 
•        *        •        *        • 

61.  Section  1131.53  is  revised  to  read 
as  follows: 

91131.53    Announcement  Of  ciaM  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  Uie  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  S  1131.50(b). 

PART  1132— MILK  IN  THE  TEXAS 
PANHANDLE  MARKETING  AREA 

62.  In  9 1132.50(b),  the  introductory 
text  is  revised  to  read  as  follows: 

91132.50    CUM  prices. 


(b)  Class  II  price.  The  Class  D  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 


market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9 1132.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  sectioa  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  III  price  for  the  second 
preceding  month. 

63.  Section  1132.53  is  revised  to  read 
as  follows: 

9  1 132.53    Announcement  of  cies*  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  9  1132.50(b). 

PART  1134— MILK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

64.  In  Section  1134.50(b),  the 
introductory  text  is  revised  to  read  as 
follows: 

91134.50    Cla*s  price*. 

*        *        •        •        • 

(b)  Class  II  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9  1134.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  {b)(2) 
of  this  section,  was  less  than  the  Class 
in  price  for  the  second  preceding  month. 
•        *        •        •        • 

65.  Section  1134.53  is  revised  to  read 
as  follows: 

91134.5*    Aimouncement  of  da**  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  9  1134.S0(b). 


PART  1135— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

66.  In  9  1135.50(b).  the  introductory 
text  is  revised  to  read  as  follows: 

91135.50    Ctaes  price*. 
•        •        •        •        * 

(b)  Class  II price.  The  Class  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9  1135.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding  month. 

67.  Section  1135.53  is  revised  to  read 
as  follows: 

91135.53    Announcement  of  cte»*  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  9  1135.50(b). 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

68.  In  9 1137.50(b),  the  introductory 
text  is  revised  to  read  as  follows: 

9 1137  JO    Claas  price*. 

(b)  Class  II price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9 1137.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  sectioa  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  III  price  for  the  second 
preceding  month. 
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60.  Section  1137.53  is  revised  to  read 
as  follows: 

91137.53    AimouncMiMnt  of  da**  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  9 1137.50(b]. 

PART  1138— MtlK  tN  THF  mo 

GRANDE  VALLEY  MARK^r  NQAREA 

7a  In  Section  1138.50(b).  the 
introductory  text  is  revised  to  read  as 
follows: 

91138.50   Ctaacpriees. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
9 1138.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  ctnnputed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  HI  price  for  the  second 
preceding  montL 

71.  Section  1138.53  is  revised  to  read 
as  follows: 


91138.53    Announ.:»r>«nt  of  I 

The  market  aoministrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  followiiig  month 
computed  pursuant  to  91138.50(b). 

PART113*---MILH  ik  THE  GREAT 
BASIN  MARKETING  AREA 

72.  In  Section  1139.50(b).  the 
introductory  text  is  revised  to  read  as 
foQows:     1 1 

91139  50   nsMiMtoM. 

(b)  Class  II  price.  The  Qass  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  D 
formula  price  computed  pursuant  to 


9 1138.51a  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  Class  II 
formula  price  for  the  second  preceding 
month,  adjusted  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  was  less 
than  the  Class  III  price  for  the  second 
preceding  month. 

73.  Section  1139.53  is  revised  to  read 
as  follows: 

91139.53    Announcement  of  daa*  and 
component  price*. 

The  market  administrator  shall 
announce  on  or  before: 

(a)  The  5th  day  of  each  month,  the 
Class  I  price  for  the  following  month; 

(b)  The  15th  of  each  month,  the  Class 
n  price  for  the  following  month 
computed  pursuant  to  9  1139.50(b);  and 

(c)  The  5th  day  after  the  end  of  each 
month,  the  Class  III  price  and  the  prices 
for  butterfat.  milk  protein  and  skim  milk 
computed  pursuant  to  9 1139.50  (d),  (e) 
and  (f)  for  each  month. 
***** 

Effective  date:  December  4. 1989. 

Signed  at  Washington,  DC.  on  Noveml>er 
2&1989. 

}ohn  E.  Frydeniund, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 
[FR  Doc  80-28233  Filed  12-1-89:  8:45  am] 
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DEPARTMENT  OF  JUSTK^E 

Immigration  and  Naturalization 
Sarvica 

8  CFR  Part  245a 

[INS  No.  1038R-89] 
RIN  111S-AA55 

Tafnporary  DIaquallfication  of  Cartain 

Nawlv  Legaliied  Aliens  Prom 
Racefvir»a  Benefits  F'on  Federal 
Programa  of  Flnanctai  Ass^stanca 

AOINCV:  Immigration  and  Naturalization 
Service,  Department  of  Justice. 
action:  Final  rule. 

summary:  This  rule  removes  the 
Operating  Assistance  for  Troubled 
Multifamily  Housing  Projects  (Troubled 
Projects  (Flexible  Subsidty)  Program) 
from  the  list  at  8  CFR  245a.5(c)  of 
programs  of  Federal  financial  assistance 
for  which  newly  legalized  ahens  are 
temporarily  disqualified.  The  intended 
effect  is  to  lessen  the  impact  ai 
legalization  on  benefit  programs. 


EFFECTtvi  DATC  December  4. 1960. 

FOR  nnrrHDi  ■ntommatiom  cofrr  act 

Paul  W.  Virtue.  Acting  General  Counsel. 
Immigration  and  Naturalization  Service. 
Room  7048,  425  I  Street.  NW., 
Washington.  DC  20536,  (202-633-2895). 

aUPPLEItENTARY  INFOfWATtON:  On  July 

12, 1989,  the  Department  of  Justice, 
Immigration  and  Naturalization  Service, 
published  the  Final  Rule  at  54  FR  29437 
implementing  section  245A(h)  of  the 
Immigration  and  Nationality  Act 
("Act"),  as  amended  by  section  201  of 
the  Immigration  Reform  and  Control  Act 
of  1988,  Public  Law  99-803  ("IRCA"). 
Section  245A(H)  provides  that,  with 
certain  exceptions,  aliens  granted  lawful 
temporary  resident  status  pursuant  to 
245A(a)  ("legalization")  are  not  eligible 
for  a  period  of  five  years  after  such 
grant  to  receive  benefits  from  programs 
of  financial  assistance  furnished  under 
Federal  law  on  the  basis  of  financial 
need.  The  Attorney  General  is  required 
by  section  245A(H)(l)(A)(i)  of  the  Act  to 
identify  such  programs  after 
consultation  with  other  appropriate 
heads  of  the  various  departments  and 
agencies  of  government 

Upon  consultation  with  the 
Department  of  Housing  and  Urban 
Development  ("HUD")  the 
determination  was  made  that  the  Rental 
Rehabilitation  Program  and  the  Flexible 
Subsidy  Program  should  not  be  included 
as  programs  from  which  section  245A 
aliens  were  disqualified. 

The  Rental  Rehabilitation  Program 
does  not  provide  assistance  based  on 
financial  need,  and  HUD's  Economic 
and  Market  Analysis  Division  has 
concluded  that  market  rents  paid  by 
citizens  in  the  area  in  which  a  Rental 
Rehabilitation  project  is  located  will  not 
be  increased  if  temporary  resident 
aliens  are  permitted  to  rent  units  in 
these  projects.  The  Rental  Rehabilitation 
Program  was  not  Usted  at  8  CFR  245a.5. 
and  the  reference  at  54  FR  20435  to  this 
program  was  inadvertent. 

TTie  Flexible  Subsidy  Program 
provides  funds  for  repairs  and 
management  improvements  to  owners  of 
certain  troubled  HUD-assisted  multi- 
family  projects.  Projects  that  are  eligible 
for  the  Flexible  Subsidy  Program  include 
those  projects  assisted  under  sections 
238  and  221(d)(5)  of  the  National 
Housing  Act.  projects  assisted  under  die 
Rent  Supplement  Program  under  section 
101  of  the  Housing  and  Urban 
Development  Act  of  1965,  certain 
projects  which  have  received  loans 
under  the  elderiy  and  handicapped 
housing  program  under  section  202  of 
the  Housing  Act  of  1959. 
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Under  section  214  of  the  Housing  and 
Community  Development  Act  of  1980. 
temporary  resident  aliens  are  generally 
eligible  to  reside  in  these  projects.  Since 
temporary  resident  aliens  are  eligible  for 
the  underlying  projects,  Flexible  Subsidy 
assistance  should  not  have  been 
included  as  a  program  for  which  such 
temporary  resident  aliens  are 
disqualified.  The  reference  to  the 
Flexible  Subsidy  Program  at  8  CFR 
245a.5(c)  was  inadvertent  and  is 
removed  through  this  correction. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  "major  rule"  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291,  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

list  of  Subjects  in  8  CFR  Part  245a 

Aliens,  Temporary  resident  status  and 
permanent  resident  status. 

Accordingly,  chapter  I  of  title  8,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  245a— (AMENDED] 

1.  The  authority  for  part  245A 
continues  to  read  as  follows: 

Authority:  Pub.  L  99-603. 100  Stat.  3359.  8 
U.S.C.  1101  note. 

9245a^    [Amwidad] 

2.  Section  245a.5(c)  is  amended  by 
removing  the  following  entry: 

Operating  Assistance  for  Troubled 
Multifamily  Housing  Projects  (Troubled 
Projects  (Flexible  Subsidy)  Program)  14.164. 

Dated:  November  2. 1989. 
G«ne  McNary, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[PR  Doc  80^28203  Filed  12-1-89:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratfon 

14  CFR  Part  39 

(Docket  No.  ae-NM-14S-A0:  Amdt  3»- 
6407] 

AirwortMneaa  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires 
modification;  one-time  and  periodic 
inspections;  and  repair,  if  necessary,  of 
passenger  doors  to  ensure  proper 
operation  of  the  emergency  power  assist 
door  opening  system.  This  amendment  is 
prompted  by  reports  of  fractured 
emergency  power  assist  triggers.  This 
condition,  if  not  corrected,  could  result 
in  an  inoperative  emergency  power 
assist  door  opening  system  during  an 
emergency  evacuation. 
DATE  Effective  January  6, 1990. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Moimtain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
TOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Pliny  Breslel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S;  telephone 
(206)  431-1931.  Mailing  address:  FAA, 
Nortfiwest  Mountain  Region,  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  98168. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  757  series  airplanes, 
which  requires  modification;  one-time 
and  periodic  inspections;  and  repair,  if 
necessary,  of  passenger  doors,  was 
published  in  the  Federal  Registn'  on 
August  17, 1989  (54  FR  33937). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
makiiig  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America  commented  that  the  initial 
compliance  time  of  350  flight  hours  is 
too  restrictive  and  not  necessary 
because  broken  trigger  mechanisms  will 
be  routinely  discovered  by  the  flight 
crew.  Also,  the  ATA  contended  that 
new  airplanes  should  not  have  to  be 
inspected  within  350  flight  hours  after 
delivery.  Consequently,  ATA  requested 
that  the  intial  compUance  period  be 
changed  to  6  months.  The  FAA  does  not 
concur  with  an  extension  of  the  initial 
compliance  period  from  350  flight  hours 
to  6  months,  because  fractured  triggers 
are  not  easily  detected  diving  normal 
door  operation  and  at  least  one 
fractured  trigger  was  found  on  one 
airplane  prior  to  delivery. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  205  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  111  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  9  manhours 
per  airplane  to  accomplish  the  initial 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  maidiour. 
Based  on  these  figures,  the  total  initial 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $39,960.  It  is  estimated 
that  it  would  take  3  manhours  per 
airplane  to  accomplish  each  periodic 
inspection,  resulting  in  an  annual 
estimated  cost  impact  of  $26,640. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  Hnal  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

AdoptioD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-(AMENOED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutlMMity:  49  U.S.C.  13M(a),  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L.  97-449, 
January  12. 1963):  and  14  CFR  11.88. 
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S  39.13    [AnMitded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  7S7  series 

airplanes,  as  listed  in  Boeing  Service 
Bulletin  757-52-0042.  dated  March  30, 
1989  (hereafter  referred  to  as  the  Service 
Bulletin),  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  ensure  passenger  door  power  assist 
opening  when  required  for  emergency 
evacuation,  accomplish  the  following: 

A.  For  airplanes  identified  in  the  Service 
Bulletin  as  Croup  1,  within  the  next  350  flight 
hours  after  the  effective  date  of  this  AD, 
accomplish  the  following  in  accordance  with 
Section  III..  Part  II.,  of  the  Service  Bulletin. 
Any  interference  or  improper  clearance 
detected  as  a  result  of  the  required 
inspections  must  be  repaired  prior  to  further 
flight  in  accordance  with  the  Service 
Bulletin. 

1.  Modify  the  forward  right-hand  door. 

2.  Inspect  all  doors  for  evidence  of 
interference  between  the  trigger  support 
housing  and  the  upper  hinge  arm. 

3.  Inspect  all  doors  for  proper  clearance 
l>etween  the  power  assist  trigger  and  the  door 
and  fuselage  skin. 

B.  For  all  airplanes,  within  the  next  350 
flight  hours  after  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  9 
months,  accomplish  the  following  inspections 
in  accordance  with  Section  IIL,  Part  I.,  of  the 
Service  Bulletin.  Any  damage  or  improper 
adjustment  or  operation  detected  as  a  result 
of  the  inspections  must  be  repaired  prior  to 
further  flight,  in  accordance  with  the  Service 
Bulletin. 

1.  Inspect  the  forward  doors  for  proper 
adjustment  of  the  lockout  mechanism  of  the 
door  emergency  power  assiftt  system. 

2.  Inspect  all  passenger  door  emergency 
power  assist  triggers  for  wear  marks, 
damage,  or  fracture. 

3.  Inspect  trigger  spring  cylinders  for  proper 
operation. 

4.  Inspect  roller  arms  for  damage. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  »vilh  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplanes,  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents  may  be 
examined  at  the  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate,  17900 
Pacific  Highway  Sooth,  Seattle,  Washington, 


or  Seattle  Aircraft  Certification  Office.  9010 
East  Marginal  Way  South.  Seattle, 
Washington. 

This  amendment  becomes  effective  January 
6.1990. 

Issued  in  Seattle,  Washington,  on 
November  20, 1989. 
Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  89-28263  Filed  12-1-89;  8:45  am] 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-CE-18-AD;  Amdt  39-6410] 

Airworthiness  Directives;  Beech  65 
and  80  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Beech  Models  65, 
65-80,  65-A80  and  65-B80  airplanes, 
which  supersedes  AD  70-25-01, 
Amendment  39-1609.  The  FAA  has 
determined  that  improved  inspection 
methods  are  available  that  will  enhance 
the  effectiveness  of  the  required 
inspections.  The  new  AD  incorporates 
this  improved  criteria. 
EFFECnvi  date:  January  4, 1990. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

addresses:  Beech  Structural  Inspection 
and  Repair  Manual  (SIRM),  applicable 
to  this  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  Commercial 
Service,  Department  52,  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  Aviadesign 
Engineering  Order  E.O.  B-8001,  Issue  3, 
dated  May  30, 1985,  may  be  obtained 
from  Western  Aircraft  Maintenance, 
4444  Aeronca  Street  Boise,  Idaho  83705. 
This  information  also  may  be  examined 
at  the  FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Room  1558,  601 
East  12th  Street  Kansas  City,  Missouri 
64106. 

FOR  RHITHER  INFORMATION  CONTACT: 
Don  Campbell,  Aerospace  Engineer, 
Airframe  Branch.  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Wichita.  Kansas  67209: 
Telephone  (316)  946-4409. 
SUPPt-EMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  inspection  of  the  wing  main 
spar  lower  cap  and  associated  structure 
on  certain  Beech  65  and  80  Series 
airplanes  was  published  in  the  Federal 


Register  on  September  1. 1989  (54  FR 
36319). 

The  proposal  was  prompted  by  a  need 
to  replace  AD  70-25-01,  Amendment  39- 
1009.  effective  November  18, 1971,  which 
required  inspection  of  the  wing  main 
spar  lower  cap  and  attach  fittings  on 
certain  Beech  65  and  80  Series  airplanes 
for  fatigue  cracks.  AD  70-25-01  relied  on 
an  obsolete  Beech  Service  Instructioo 
(No.  0393-018)  for  inspection  criteria. 
Improved  criteria  are  now  available  in 
the  Beech  Structural  Inspection  and 
Repair  Manual  (SIRM).  The  SIRM 
methods  have  been  mandatory  for 
Beech  90  and  100  Series  airplanes  since 
September  1986,  and  are  known  to  be 
effective.  The  criteria  in  AD  70-2S-01 
have  also  been  used  for  the  90  Series, 
and  foimd  not  to  be  as  effective  as  the 
SIRM  methods.  Therefore,  safety  is 
served  by  adopting  the  SIRM  methods  in 
lieu  of  the  AD  70-25-01  criteria. 

Another  deficiency  of  AD  70-25-01 
was  that  it  called  for  inspection  of  the 
wing  skin  adjacent  to  the  attach  fitting 
for  cracks,  and  required  further 
inspections  only  if  skin  cracks  were 
foimd.  It  is  now  knovsm  that  skin  cracks 
are  neither  an  indicator  of,  nor  related 
to,  the  condition  of  the  attach  fitting  or 
spar  cap.  The  straight-forward  fitting 
and  spar  cap  inspection  methods  in  the 
SIRM  are  much  preferred 

Interested  persons  have  been  afforded 
an  opporttmity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  pubUc.  Since  issuing  the  NPRM.  the 
FAA  has  re-evaluated  its  position  of  not 
allowing  credit  for  inspections 
previously  performed  in  accordance 
with  AD  70-25-01,  and  concluded  that  it 
would  be  in  the  interest  of  the  public  to 
allow  credit  for  these  inspections. 
Accordingly,  the  proposal  is  adopted 
with  this  change  and  other  minor 
editorial  corrections. 

The  FAA  has  determined  there  are 
approximately  739  airplanes  affected  by 
the  proposed  AD.  The  cost  of  inspecting 
these  airplanes  in  accordance  with  the 
proposed  AD  is  estimated  to  be  less 
than  that  already  required  by  AD  70-25- 
01.  Therefore,  few,  if  any,  small  entities 
are  expected  to  experience  a  significant 
economic  impact  as  a  result  of  this 
amendment. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government-  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  role  does  not 


49966        Federal  Register  /  Vol.  54.  No.  231  /  Monday,  December  4.  1989  /  Rules  and  Regulations 


have  sufHcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
nJe"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  it  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AOORESSES". 

List  of  Subjects  in  14  CFR  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  1354(a),  1421  and  1423; 
49  use.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

9  39.13    [Amenctod] 

2.  Section  39.13  is  amended  by 
superseding  AD  70-25-01,  Amendment 
Number  39-1609,  with  the  following  new 
AD: 

B««ch:  Applies  to  Models  85  (Serial  Numbers 
(S/N)  L-1.  L-2.  L-^  LF-7  through  1^-78, 
and  LC-1  through  LC-180);  65-80  and  65- 
A80  (S/N  LD-1  through  LD-244);  65-A80 
(S/N  LD-245  through  LD-269)  when 
Beech  Modification  Kit  No.  80-4004-1  or 
-3  U  installed:  and  65-B80  (all  S/N) 
airplanes  certificated  in  any  category. 
Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  detect  possible  fatigue  cracking  of  the 
wing  main  spar  lower  cap  and  associated 
structure,  accomplish  the  following: 

(a)  Within  the  next  200  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AO,  or  upon  accumulating  3000  hours  TIS  on 
Models  65-80  and  65-AaO  airplanes,  or  upon 
accumulating  5000  hours  TIS  on  Models  65 
and  65-B80  airplanes,  whichever  occurs  later, 
unless  previously  accomplished  per  AD  70- 
25-01,  Amendment  No.  39-1609,  and 
thereafter  at  intervals  not  to  exceed  1000 
hours  TIS  (except  as  provided  in  paragraph 
(b)  t>elow)  after  the  initial  inspection,  inspect 
the  wing  lower  forward  spar  attach  fittings, 
center  section  and  outboard  wing  spar  caps 
adjacent  to  the  attach  fittings  by  visual. 


fluorescent  penetrant  and  eddy  current 
methods  as  specified  in  the  applicable 
section  of  Beech  Structural  Inspection  and 
Repair  Manual  (SCRM),  P/N  98-39006, 
Revision  A4,  dated  May  1, 1987. 

Note  1:  Beech  offers  a  two-day  training 
course  free  of  charge  to  qualified  personnel 
who  have  prior  knowledge  of  eddy  current 
inspection  techniques.  A  listing  of  Beech 
Corporate  maintenance  facilities  may  be 
obtained  from  the  sources  contained  in 
paragraph  (e)  of  this  AD.  A  listing  of  other 
facilities  employing  qualified  inspectors  is 
not  available. 

(b)  At  each  inspection  required  by 
paragraph  (a)  at>ove,  inspect  any  reinforcing 
strap  installed  per  Supplemental  Type 
Certificate  (STC)  SA1583CE  for  proper 
tension  and  condition  in  accordance  with 
Aviadesign  Engineering  Order  E.O.  B-aoOl, 
Issue  3,  dated  May  30, 1985.  Correct  any 
discrepancy  prior  to  further  flight.  For 
airplanes  equipped  with  STC  SA1583CE  and 
inspected  in  accordance  with  paragraph  (a) 
above,  the  repetitive  inspection  interval  of 
1000  hours  TIS  in  paragraph  (a)  above  may  be 
extended  to  3000  hours  TIS. 

(c)  If  any  crack  is  found  in  a  main  spar 
lower  cap  or  fitting,  prior  to  further  flight 
repair  or  replace  the  defective  part  using  the 
instructions  and  limitations  specified  in  the 
SIRM  or  other  FAA  approved  instructions 
provided  by  Beech  Aircraft  Corporation. 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  t>e  accomplished. 

(e)  An  alternate  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  which  provides  an 
equivalent  level  of  safety,  may  l>e  approved 
by  the  Manager.  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
Room  100,  Wichita,  Kansas  67209;  Telephone 
(316)  94&-4400. 

Note  2:  The  request  should  be  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  the 
Beech  Aircraft  Corporation,  Commercial 
Service,  Department  52.  P.O.  Box  85, 
Wichita,  Kansas  67201-0085;  or  Western 
Aircraft  Maintenance,  4444  Aeronca 
Street,  Boise,  Idaho  83705;  or  may 
examine  these  docimients  at  the  FAA, 
Central  Region,  O^ice  of  the  Assistant 
Chief  Counsel,  Room  1558. 601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

This  amendment  supersedes  AD  70- 
25-01,  Amendment  39-1609. 

Issued  in  Kansas  City.  Missouri  on 
Noveml)er  22, 1989. 
Earaa  L.  Tankasley, 

Acting  Manager,  Small  Airplane  Directorate 
Aircraft  Certification  Service. 
[FR  Doc  89-28262  Filed  12-1-80: 8:45  am] 
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14  CFR  Part  39 

[Docket  No.  M-CE-12-A0;  Amdt  39-6409] 

AkworthlneM  Directives;  Beech  90 
and  100  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUyMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Beech  Models  65- 
90,  65-A90,  65-A90-1,  65-A90-2,  65- 
A9&-3,  65-A90^,  390,  C90,  C90A.  E90, 
100,  AlOO.  and  BlOO  airplanes,  which 
supersedes  AD  87-23-09  and  AD  70-25- 
04.  This  amendment  incorporates  those 
portions  of  the  superseded  AD's  which 
remain  valid  and  corrects  minor 
editorial  errors. 

EFFECnvt  date:  January  4. 1990. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Beech  Structiu-al  Inspection 
and  Repair  Manual  (SIRM),  applicable 
to  this  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  Commercial 
Service,  Department  52,  P.O.  Box  85. 
Wichita,  Kansas  67201-0085.  Aviadesign 
Engineering  Order  EO.  B-8001,  Issue  3, 
dated  May  30, 1985,  may  be  obtained 
from  Western  Aircraft  Maintenance, 
4444  Aeronca  Street,  Boise,  Idaho  83705. 
This  information  may  also  be  examined 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106. 

roN  FURTHER  INFORMATION  CONTACT 

Don  Campbell,  Aerospace  Engineer, 
Airframe  Branch,  Wichita  Aircraft 
CertificaUon  Office  (ACO),  1801  Airport 
Road,  Room  100,  Wichita,  Kansas  67209; 
Telephone  (316)  946-4409. 

SUPIH^MENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
which  requires  inspection  of  the  wing 
main  spar  lower  cap  and  attach  fittings 
for  fatigue  cracks  on  certain  Beech  90  & 
100  Series  airplanes  was  published  in 
the  Fed««l  Register  on  September  1, 
1989  (54  FR  36317).  The  proposal  was 
prompted  by  a  need  to  replace  AD  70- 
25-04  by  a  new  AD  which  employs  up- 
to-date  inspection  methods.  AD  70-25- 
04  relies  on  an  obsolete  Beech  Service 
Instruction  (No.  0394-018)  for  inspection 
criteria.  Improved  criteria  are  now 
available  in  the  Beech  Structural 
Inspection  and  Repair  Manual  (SIRM). 
Certain  portions  of  the  SIRM  have  been 
made  mandatory  by  AD  87-23-09  for  all 
90  Series  airplanes  except  Serials  L|-l 
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throtigh  LJ-e7.  The  SERM  inspections  are 
known  to  be  effective  in  that  at  least  20 
cracked  wing  spar  components  have 
been  found  by  these  inspections  since 
September,  1983,  out  of  the  entire  fleet  of 
approximately  1550  airplanes.  These 
inspections  have  been  performed  by 
Beech  trained  personnel  using  state-of- 
the-art  methods.  This  contrasts  against 
the  inspection  methods  in  AD  70-25-04, 
which  have  found  no  cracks  since 
September,  1979,  in  the  fleet  of  67 
airplanes,  applying  the  outdated 
inspection  criteria  and  not  necessarily 
utilizing  Beech-trained  persormel. 
Additional  cause  for  requiring  improved 
inspections  on  these  67  airplanes  is  that 
the  wing  lower  forward  attach  fittings 
are  not  as  durable  as  the  improved 
fittings  on  airplanes  having  serial 
numbers  LI-68  and  higher.  The 
likelihood  of  cracks  occurring  in  the 
attach  fittings  of  these  67  auplanes  is 
probably  higher  than  for  the  remaining 
fleet.  The  likelihood  of  spar  cap  cracks 
would  be  about  the  same  as  for  the 
remaining  fleet.  Since  the  remaining 
fleet  is  already  protected  by  AD  87-23- 
09,  the  first  67  airplanes  should  be 
offered  the  same  protection. 

Another  deficiency  of  AD  70-25-04  is 
that  it  calls  for  inspection  of  the  wing 
skin  adjacent  to  the  attach  fitting  for 
creeks,  and  requires  further  inspections 
only  if  skin  cracks  are  foimd.  Since  skin 
cracks  are  not  an  indicator  of,  and  in 
fact  are  not  related  to,  the  condition  of 
the  attach  fitting  or  spar  cap,  the 
straight-forward  fitting  and  spar  cap 
inspection  methods  in  the  SIRM  are 
much  preferred. 

Based  on  the  above  discussion,  a  new 
AD  is  being  issued  which  will  supersede 
AD's  70-25-04  and  87-23-09.  and  have 
the  applicability  of  both  combined.  The 
new  AJ3  will  employ  the  inspection 
methods  of  AD  87-23-09.  Also  an 
omission  in  paragraph  (e)  of  AD  87-23- 
09  will  be  corrected  by  adding  reference 
to  Beech  Wing  Modification  Kit  No.  100- 
4007-lS. 

Interested  persons  have  been  afforded 
an  opporttuiity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change  except  for 
minor  editorial  corrections. 

The  FAA  has  determined  there  are 
approximately  1617  airplanes  affected 
by  this  amendment  The  cost  of 
inspecting  these  airplanes  in  accordance 
with  this  AD  is  estimated  to  be  the  same 
as  already  required  by  AD  70-25-04  and 
AD  87-23-09.  Therefore  the  AD  will 
impose  no  additional  economic  impact 
on  any  small  entities  operating  these 
airplanes. 


The  regtdations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  nde"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  tmder  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  imder  the 
caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub,  L  97-449, 
January  12, 1963);  and  14  CFR  11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by 
superseding  AD  87-23-09,  Amendment 
Number  39-5765,  and  AD  70-25-04, 
Amendment  Number  39-1332,  with  the 
following  new  AD: 

Beech:  Applies  to  Models  65-00  and  65-A90 
(Serial  Number  (S/N))  LJ-1  thru  LI-317); 
e5-A90-l.  65-A90-2,  65-A90-3,  65-A90- 
4,  B90.  C90  (aU  S/N):  C90A  (S/N  LJ-IOOS 
thru  L)-1087,  except  L)-1085);  E90, 100, 
AlOO  and  BlOO  (all  S/N)  airplanes 
certificated  in  any  category. 
Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AO,  unless  already 
accomplished. 

To  detect  possible  fatigue  cracking  of  the 
wing  main  spar  lower  cap  and  associated 
structure,  accomphsh  the  following: 

(a)  Within  the  next  200  hours  time-in- 
service  (TIS),  after  the  effective  date  of  this 
AD,  or  upon  accumulating  3000  hours  TIS, 
whichever  occurs  later,  unless  previously 
accomplished  per  AD  87-23-09,  Amendment 


No.  39-5765,  or  AD  70-25-04.  Amendment  Na 
39-1332,  and  thereafter  at  intervals  not  to 
exceed  1000  hours  TIS  (except  as  provided  in 
paragraph  (b)  below)  after  the  initial 
inspection,  inspect  the  wing  lower  forward 
spar  attach  fittings,  center  section  and 
outboard  wing  spar  caps  adjacent  to  the 
attach  fittings  by  visual,  fluorescent 
penetrant  and  eddy  current  methods  as 
specified  in  the  applicable  section  of  Beech 
Structural  Inspection  and  Repair  Manual 
(SIRM),  Part  Number  98-39006,  Revision  A4, 
dated  May  1, 1987.  The  inspection  must  be 
performed  by  personnel  specifically  trained 
by  Beech  Aircraft  Corporation. 

Note  1:  Beech  offers  a  two-day  training 
course  free  of  charge  to  qualified  personnel 
who  have  prior  knowledge  of  eddy  current 
inspection  techniques.  A  listing  of  Beech 
Corporate  maintenance  facilities  may  be 
obtained  from  the  sources  contained  in 
paragraph  (g)  of  this  AD.  A  listing  of  other 
facilities  employing  qualified  inspectors  is 
not  available. 

(b)  At  each  inspection  required  by 
paragraph  (a)  above,  inspect  any  reinforcing 
strap  installed  per  Supplemental  Type 
Certificate  (STC)  SA1178CE  or  SA1583CE  for 
proper  tension  and  condition  in  accordance 
with  Aviadesign  Engineering  Order  E.O.  B- 
8001,  Issue  3,  dated  May  30. 1985.  Correct  any 
discrepancy  prior  to  further  flight.  For 
airplanes  so  equipped  and  inspected,  the 
repetitive  inspection  interval  of  1000  hours 
TIS  in  paragraph  (a)  above  may  be  extended 
to  3000  hours  TIS. 

(c)  If  any  crack  is  found  in  a  main  spar 
lower  cap  or  fitting,  prior  to  further  flight 
repair  or  replace  the  defective  part  using  the 
instructions  and  limitations  specified  in  the 
Beech  SIRM  or  other  FAA  approved 
instructions  provided  by  Beech  Aircraft 
Corporation. 

(d)  Within  one  week  after  completion  of 
any  inspection  required  by  paragraph  (a)  or 
(b)  of  this  AD.  complete  the  reporting  form 
included  with  this  AD  as  Figure  1  and  mail  it 
to  the  address  shown  thereon  (Reporting 
approved  by  the  Office  of  Management  and 
Budget  under  OMB  No.  2120-0056). 

(e)  The  initial  and  repetitive  inspections 
specified  in  this  AD  are  no  longer  required 
when  the  airplane  is  modified  by  Beech  Wing 
Modification  Kit  No.  90-4077-lS  or  100-4007- 
IS. 

(f)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
can  be  accomplished. 

(g)  An  alternate  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  time^rwhich  provides  an 
equivalent  level  of  safety,  may  be  approved 
by  the  Manager.  Wichita  Aircraft 
Certification  Office,  FAA.  1801  Airport  Road, 
Room  100.  Wichita.  Kansas  67209;  Telephone 
(316)  946-4400, 

Note  2:  The  request  should  l>e  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  the  Beech  Aircraft 
Corporation,  Commercial  Service, 


BEST  COPY  AVAILABLE 
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Department  52.  Wichita,  KaoMS  87201-OOeS; 
or  Western  Airtaraft  MaintenMice,  4444 
Aeronea  Street  B(riM,  Idaho  88706,  cv  may 
examine  these  documeati  at  tiw  FAA^ 
Central  Regioa  Office  of  the  Aseiatant  Chief 
Counsel  Room  1568, 801  Bast  t2&  Street. 
Kansas  City.  Missouri  Stioe. 

This  amendment  wpwacdea  AD  87- 
23-09.  Amendment  No.  99-5765,  end  AD 
70-25-04,  Amendment  No,  39-1332. 

Issued  ia  Kansas  Qty.  Kfissotm.  oa 
Norember  22, 1980. 
Earsa  L.  Tankesley, 

Acting  Manager,  SmaJfAapkueDinctorote 
Aircn^  Certifkotkm  Strricm. 

wujM  COOK  4sia-a-if 
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REPORTING  FORM 


Airplane  Model  No._ 
Airplane  Serial  No, 


Date  cl   inspection  per  this  AD 


Airframe  total  hours  time-in-service^ 
Were  any  fatigue  cracks  found?     No 


Yes 


If  "Yes"  was  checked  above,  complete  the  following: 
Location  of  crack 


Was  crack  removable  by  reaming  or  grinding?  No_ 
Additional  Comments 


Yes 


Mailing  Address: 

FAA,  Wichita  AGO 

11 
Airframe  Branch,  Room  100 

1801  Airport  Road 

Wichita,  KS  67209 


FIGURE  1 


(FR  Doc.  69-28264  Filed  12-1-89;  6:45  am] 
BIUJNO  COM  4S10-1S-C 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  799 
[Docket  No.  91 155-9255] 

Redeslgnatlon  of  Processing  Codes 
for  certain  CCL  Entries 

November  27, 1389. 
agency:  Bureau  of  Export 
Administration.  Commerce. 
action:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  Each  Export  Control 
Commodity  Number  (ECCN)  on  the 
Commodity  Control  List  (Supplement 
No.  1  to  5  799.1)  contains  a  "Processing 
Code"  paragraph  that  identifies  the 
processing  code  for  that  ECCN.  Section 
799.1(h)  of  the  Export  Administration 
Regulations  requires  that  applicants 
place  a  processing  code  on  each  export 
license  application  or  reexport  request 
In  accordance  with  9  772.4(e).  all  ECCNs 
listed  on  the  same  application  must 
have  the  same  processing  code.  The 
OfRce  of  Export  Licensing  uses 
processing  codes  to  refer  license 
apphcations  to  the  appropriate  licensing 
units. 

This  final  rule  amends  several  ECCNs 
on  the  Commodity  Control  List  be 
revising  the  "Processing  Code" 
paragraphs  to  reflect  an  internal 
Department  of  Commerce  reorganization 
or  to  correct  errors.  Processing  code 
paragraphs  that  heretofore  read  "MT' 
are  to  read  now  "CS"  or  "EE".  This 
change  is  being  made  because  the  Office 
of  Export  Licensing  recently  disbanded 
the  Microcomputer  and 
Telecommunications  Branch  (to  which 
the  "MT'  processing  code  refers)  and  all 
"Processing  Code"  paragraphs  that 
reference  "MT*  must  be  changed  to 
reference  the  processing  codes  of  the 
licensing  units  now  responsible  for 
reviewing  the  applications  associated 
with  these  ECCNs. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  4. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Sullivan,  Regulations  Branch, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
4479. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 


2.  This  rule  does  not  involve  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regiilatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553), 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportimity  for  public  comment,  and  a 
delay  in  effective  date.  Section  13(b)  of 
the  EAA  does  not  require  that  this  rule 
be  published  in  proposed  form  because 
this  rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  be  given 
for  this  rule. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  comments  from  the 
public  are  always  welcome.  Conunents 
should  be  submitted  to  Kathryn 
Sullivan,  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  799  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  is  amended  as  follows: 

PART  799— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  799  continues  to  read  as  follows: 

Authority:  Pub.  L  90-72, 93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq],  as  amended  by  Pub. 
L  97-145  of  December  29, 1981,  by  Pub.  L  99- 
64  of  luly  12. 1985  and  by  Pub.  L  100-418  of 
August  23, 1988;  E.0. 12525  of  July  12, 1985  (50 
FR  28757,  July  16. 1985);  Pub.  L  95-223  of 
December  28. 1977  (50  U.S.C.  1701  et  seq.]-. 
EO.  12532  of  September  9, 1985  (50  FR  36861, 
Septeml)er  10, 1985)  as  affected  by  notice  of 
September  4. 1988  (51  FR  31925,  September  8. 
1986);  Pub.  L  99-440  of  October  2. 1986  (22 


use.  5001  et  seq.);  and  E.0. 12571  of 
October  27, 1988  (51  FR  3S505,  October  29. 
1986). 

g  799.1(h)    (Amended) 

2.  Section  799.1(h)  is  amended  by 
removing  the  designation  "MT'  from  the 
phrase  "i.e.,  CM,  CS,  EE.  MT,  SS,  or  TE," 
to  read  "i.e.,  CM,  CS,  EE,  SS,  or  TE,"; 
and  by  removing  the  phrase 
"Microcomputers  and 
Telecommunications  (MT),"  after  the 
phrase  "Electronic  Components  and 
Instnmientation  (EE),"  and  before  the 
phrase  "Short  Supply  (SS).". 

Supplement  No.  1  to  S  799.1  (Amended] 

3.  In  Supplement  No.  1  to  {  799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments)  ECCN  6565G  is  amended 
by  adding  a  "Processing  Code" 
paragraph  and  adding  a  "Reason  for 
Contror'paragraph  as  set  forth  below: 

6565G    Personal  computers  excepted 
from  control  under  ECCN  1565A 
because  they  meet  the  specifications  of 
paragraph  (h)(2)(iii)  of  1565A. 

Controls  for  ECCN  6565G 

Unit-*  '  * 

Validated  License  Required:  *  *  * 

CLV$  Value  Limit:*  *  * 

Processing  Code:  CS 

Reason  for  Control:  Foreign  policy. 

•        *        •        •        * 

4.  Supplement  No.  1  to  5  799.1  (the 
Commodity  Confrol  List)  is  amended  as 
follows: 

A.  The  "Processing  Code"  paragraph 
for  each  of  the  Export  Control 
Commodity  Numbers  (ECCNs)  listed 
below  is  revised  to  read  "Processing 
Code:  EE.": 

Group  4— Transportation  Equipment 

ECCN:  9499M 

Group  5— Electronics  and  Precision 
Instruments 

ECCNs:  1516A.  1517A,  4517B,  15UIA, 
1519A.  1520A.  1526A,  1527A,  1529A, 
1531A,  and  4597B 

B.  The  "Processing  Code"  paragraph 
for  each  of  the  Export  Confrol 
Commodity  Numbers  (ECCNs)  listed 
below  is  revised  to  read  "Processing 
Code:  CS.": 

Group  5— Electronic  and  Precision 
Instruments 

ECCNs:  1565A  and  1567A 

C.  The  "Processing  Code"  paragraph 
for  ECCN  1572A  (Commodity  Group  5)  is 
revised  to  read  "Processing  Code:  CS  for 
equipment  that  may  be  used  with 
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electronic  computers;  EE  for  all  other 

items.". 

lames  M.  LeMunyon, 

Deputy  Assistant  Secretary  fcrr  Export 

Administration. 

(PR  Doa  89-28070  Filed  12-1-89:  8:45  am] 

BUMa  CODE  361»-OT-«i 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Parts  1910  and  1917 

RIN  1218-AA22 

Grain  Handling  Facilities 

AGENCY:  Occupational  Safety  and 
Health  Adminisfration  (OSHA),  Labor. 
action:  Final  rule;  supplemental 
statement  of  reasons. 

summary:  On  January  24, 1989,  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit 
issued  its  decision  in  National  Grain 
and  Feed  Association  v.  McLaughlin, 
866  F.2d  717,  reviewing  the 
housekeeping  provisions  of  OSHA's 
final  rule  on  grain  handling  facilities 
under  section  6(f)  of  the  Occupational 
Safety  and  Health  Act  (OSH  Act),  29 
U.SX;.  655(f).  The  Court  remanded  the 
standard  for  reconsideration  of  two 
points:  first  the  economic  feasibility  of 
the  Vs-inch  action  level  for  grain  dust  in 
priority  housekeeping  areas;  and 
second,  reasonable  alternatives  to 
applying  the  action  level  only  to  priority 
areas,  including,  as  a  minimum,  the 
alternative  of  expanding  the  action  level 
to  the  entire  facility.  The  Court  directed 
that  OSHA  more  fully  explain  why  the 
alternative  it  chose  is  reasonably 
necessary  and  appropriate.  This  notice 
addresses  the  first  of  these  two  issues; 
the  second  issue  will  be  addressed 
based  on  the  Court's  evaluation  of  the 
first  issue  in  a  futiue  notice. 

In  response  to  the  Court's  remand. 
OSHA  has  reviewed  the  rulemaking 
record  on  the  grain  handling  standard, 
and  has  determined  that  the  Vb-inch 
action  level  applied  in  priority 
housekeeping  areas  is  economically 
feasible.  This  determination 
incorporates  a  ree valuation  of  the 
Agency's  determinations  of  appropriate 
sweeping  rates  for  removal  of  grain 
dust,  and  a  finding  that  the  cost 
associated  with  sweeping  up  grain  dust 
in  priority  housekeeping  areas  will  not 
threaten  the  grain  industry's  long-term 
profitability  aiul  competitiveness. 

OSHA  has  submitted  a  copy  of  this 
document  to  the  Court  in  response  to  the 
remand,  and  has  requested  that  the  stay 


of  the  action  level  provision  of  the  grain 
handling  standard  be  lifted. 
ADDRESS:  For  further  information, 
contact  Mr.  James  Foster,  Office  of 
Public  Affairs,  Occupational  Safety  and 
Health  Administration,  Room  N-3649, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  telephone  (202}-523-8151. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

On  December  31, 1987,  OSHA 
promulgated  a  final  standard  on  grain 
handling  facilities  (52  FR  49592). 
Paragraph  (i)(2)  of  that  standard 
required  grain  elevators  to  initiate 
appropriate  cleaning  measures 
whenever  grain  dust  accumulations 
reached  a  depth  of  Vs-inch  in  "priority 
housekeeping  areas."  These  areas 
included  floor  areas  which  are  within  35 
feet  of  inside  bucket  elevators;  floors  of 
enclosed  areas  containing  grinding 
equipment:  and  floors  of  enclosed  areas 
containing  grain  dryers  located  inside 
the  facility.  This  provision  of  the 
standard  was  challenged  in  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  by 
the  National  Grain  and  Feed 
Association  (the  industry),  and  in  the 
DC  Circuit  by  the  Food  and  Allied 
Service  Trades  Department,  AFL-CIO 
(the  unions).  The  cases  were 
consolidated  in  the  Fifth  Circuit 

The  Court  upheld  most  of  OSHA's 
determinations  against  these  challenges, 
but  remanded  the  standard  to  the 
Agency  on  two  issues,  both  involving 
the  feasibility  of  the  standard.  The  first 
issue  involves  the  economic  feasibility 
of  the  action  level  as  incorporated  in  the 
final  rule,  namely,  as  it  appUes  to 
"priority  housekeeping  areas"  in  grain 
elevators.  The  Court  remanded  the 
standard  to  OSHA  to  reconsider  this 
issue  based  upon  its  perception  that 
there  was  "a  significant  factual  gap  in 
the  record"  on  the  costs  of  sweeping  up 
grain  dust  in  the  priority  areas,  and  the 
appropriate  sweeping  rate  that  should 
be  assumed  in  calculating  those  costs. 
The  second  issue  involves  a  fuller 
explanation  of  why  OSHA  believed  that 
applying  the  action  level  only  to  priority 
areas  is  reasonably  necessary  and 
appropriate,  and  will  include,  at  least,  a 
consideration  of  the  option  of  expanding 
the  action  level  to  the  entire  facility. 
This  consideration  will  include  issues  of 
feasibility  as  well  as  need.  Clearly,  a 
feasibility  determination  must  be  made 
on  the  first  issue  before  reaching  the 
second:  if  the  action  level  were  found  to 
be  economically  infeasible  when 
applied  only  to  certain  areas  of  the 
facility,  it  would  certainly  not  be 
feasible  to  extend  it  beyond  those  areas. 


By  confrast  if  the  action  level  were 
found  to  be  economically  feasible  in 
priority  areas,  further  inquiry  would  be 
needed  to  determine  whether  extension 
beyond  those  areas  would  be  feasible 
and  necesssry.  OSHA  has  reviewed  the 
record  in  response  to  the  Court's 
remand,  and  has  determined  that  the 
housekeeping  provision  in  the  final  rule, 
applying  the  action  level  only  to  priority 
housekeeping  areas  in  grain  elevators,  is 
economically  feasible.  The  reasons  for 
this  determination  are  provided  in  this 
notice,  and  are  being  submitted  to  the 
Court.  Based  in  part  on  the  Court's 
evaluation  of  this  supplemental 
statement  of  reasons,  OSHA  will 
address  the  second  issue  covered  by  the 
remand  i.e.,  whether  the  action  level 
would  be  reasonably  necessary  and 
appropriate,  including  whether  it  would 
be  economically  feasible,  if  extended  to 
the  entire  grain  facility. 

In  National  Grain,  the  Court 
considered  the  available  evidence  on 
the  rate  at  which  grain  dust  could  be 
cleaned  up  in  priority  housekeeping 
areas.  The  industry  rehed  upon  the  1500 
sqiiare  foot  per  hour  cleaning  rate 
reported  in  the  Arthur  D.  Little  (ADL) 
study.  The  two  other  studies  cited  by  the 
industry  in  support  of  the  1500  square 
foot  figure  provided  no  empirical 
support,  but  merely  accepted  the  ADL 
figiu«  as  given.  OSHA's  cleaning  rate  of 
8100  square  per  hour  was  based  on  its 
analysis  of  two  studies  of  vacuuming 
rates,  adjusted  to  allow  for  possible 
obsfructions  in  the  priority 
housekeeping  areas.  The  costs  of 
compliance  and  economic  feasibility  of 
the  standard  depend  heavily  upon  the 
rate  at  which  dust  can  be  removed  from 
priority  housekeeping  areas.  The  Court 
determined  that  the  industry  estimates 
appeared  to  be  of  "hi^er  quality"  than 
OSHA's  because,  in  the  Court's  view, 
they  were  based  upon  "empirical 
observation."  which  addressed  practical 
contingencies  and  considerations.  For 
this  reason,  the  Court  remanded  the 
issue  of  economic  feasibility  to  the 
Agency.  However,  the  Court  noted  that 
"we  express  no  view  as  to  the  validity 
of  the  industry's  evidence,  and  hence  no 
opinion  as  to  whether  the  agency 
underestimated  the  compliance  costs  of 
its  standard  (.)"  866  F.2d  at  74a  In  the 
following  discussion  of  the  available 
evidence  on  clei.ning  rates,  OSHA 
addresses  the  above  issues  which  were 
left  undecided  by  the  Court,  and 
concludes  that  the  best  available 
evidence  supports  die  Agency's 
determination  that  the  standard  as 
promulgated  is  economically  feasible  for 
the  grain  industry. 
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In  its  regulatory  impact  analysis  (RIA) 
of  the  final  rule  in  December  1987, 
OSHA  estimated  that  compliance  with 
all  provisions  of  the  final  grain  handling 
standard  would  cost  the  grain  elevator 
industry  between  $35.7  and  $63.1  million ' 
per  year.  Of  these  costs,  compliance 
with  the  action  level  in  priority 
housekeeping  areas  was  estimated  to 
comprise  between  49  and  71%  of  the 
total  costs  for  this  industry,  or  between 
$17.3  and  $44.7  million  per  year.  To 
calculate  these  costs,  OSHA  first 
examined  the  sizes  and  numbers  of 
priority  housekeeping  areas  which 
would  be  found  in  the  various  sizes  of 
grain  elevators.  To  these  areas.  OSHA 
then  applied  a  cleaning  rate  of  8100  ft'/ 
hour  for  sweeping  and/or  vacuuming,  in 
order  to  determine  the  amount  of  time 
necessary  to  clean  the  priority  areas.  As 
noted  above,  the  Court  in  National 
Grain  directed  OSHA  to  reconsider  the 
question  of  the  appropriate  cleaning 
rate,  based  on  the  Court's  view  that 
OSHA's  8100  ft* /hour  rate  did  not 
appear  to  take  into  account  practical 
complications  which  might  be 
encountered  in  grain  elevators.  In 
response  to  the  Court's  remand,  OSHA 
has  conducted  a  further  review  of  the 
rulemaking  and  has  concluded  that  the 
6100  ft'/hour  cleaning  rate  does  take 
into  account  the  types  of  complicating 
factors  which  were  of  concern  to  the 
Court.  As  noted  in  detail  below,  the  1500 
ft*/hour  figure  cited  by  industry  is 
based  solely  on  unsupported  assumtions 
contained  in  the  ADL  report.  Nothing  in 
the  record  demonstrates  that  this  rate  is 
based  on  empirical  data.  Further, 
although  the  industry  has  asserted  that 
the  1500  ft*/hour  figiu%  was  developed 
independently  by  three  separate  sets  of 
experts,  the  record  clearly  shows  that 
the  ADL  report  is  the  only  source  for  this 
figure,  and  that  the  other  experts  merely 
adopted  the  ADL  figure. 

Nonetheless,  in  responding  to  the 
court's  remand  on  economic  feasibility, 
OSHA  has  also  reexamined  the 
economic  impacts  of  the  standard  based 
upon  the  ADL  cleaning  rate  of  1500  ft*/ 
hour,  even  though  the  Agency  maintains 
that  that  rate  is  not  realistic  and  not 
supported  by  empirical  data.  OSHA  has 
determined  that  even  if  the  1500  ft' /hour 
figure  were  to  be  used  in  calculating  the 
economic  impacts  of  the  housekeeping 
provisions  of  the  grain  handling 
standard,  the  standard  would  be 
economically  feasible,  applying  the  tests 
for  economic  feasibility  which  the  Court 
has  previously  established. 

n.  Cleaning  Rates  and  Costs  of 
Housekeeping 

As  discussed  above,  the  final  rule 
requires  employers  to  maintain  grain 


dust  accumulations  below  V^-inch  in 
priority  housekeeping  areas  of  grain 
levators.  In  order  to  calculate  the  costs 
of  this  provision,  it  is  necessary  to 
determine  an  appropriate  cleaning  rate, 
in  square  feet  per  hour.  This  rate,  when 
multiplied  by  an  appropriate  average 
labor  wage  rate  per  hour,  provides  the 
labor  cost  per  square  foot.  This  figure  is 
then  multiplied  by  the  total  number  of 
square  feet  in  priority  housekeeping 
areas  which  would  need  to  meet  the  Vi- 
inch  requirement,  in  order  to  provide  the 
total  cost  for  compliance  with  this 
requirement.  (See  OSHA's  Final 
Regulatory  Impact  Analysis,  Docket  No. 
H-117.  Exhibit  #223.)  It  is  clear, 
therefore,  that  the  cleaning  rate  is  a 
central  component  of  OSHA's  cost- 
estimating  methodology. 

In  developing  the  proposed  rule, 
OSHA  entered  into  a  contract  with 
Arthur  D.  Little,  Inc.  (ADL)  to  provide  a 
preliminary  evaluation  of  the  grain 
industry  and  the  impacts  of  the 
proposed  grain  handling  standard.  In 
that  report.*  ADL  presented  an 
estimated  cleaning  rate  of  1000-1500  ft'/ 
hour.  For  reasons  discussed  further 
below,  OSHA  concluded  that  this  rate 
was  unrealistically  slow,  and  that  there 
was  no  empirical  support  for  such  a 
figure.  Therefore,  OSHA  searched  the 
available  literature  on  sweeping  and 
vacuuming,  in  order  to  develop  a  more 
realistic  and  supportable  cleaning  rate. 
That  search  revealed  two  studies  of 
vacuuming  rates,  which  OSHA  then 
examined  and  applied  to  the  situation  at 
hand:  First,  a  time-and-motion  study  of 
vacuuming  in  a  factory  setting 
conducted  by  Barnes;'  and  second,  an 
American  National  Standards  Institute 
report  of  American  Society  for  Testing 
and  Materials  (ASTM)  standards  for 
carpet  sweeping.'  Barnes'  time-and- 


'  Arthur  D.  Little.  Inc..  Technical  Feasibility  and 
Economic  Impact  Analysis  (EIA)for  Various 
Standards.  Provisions  Applicable  to  Hazards  in 
Grain  Handling  Facilities.  February  1. 1983, 
Washington.  DC  (Docket  No.  H-117,  Exhibit  «10). 

•  Bamea.  Ralph  M.,  Motion  and  Time  Study. 
Design  and  Measurement  of  Work.  Fifth  Edition. 
New  York:  |ohn  Wiley  and  Sons.  Inc.  luly  1904. 

*  American  National  Standards  Institute. 
"Standard  Test  Method  for  Relative  Work  for 
Straight-Line  Movement  of  Cleaners  While  Cleaning 
Carpet  ANSl/ASTM  F  557-79."  In;  Annual  Book  of 
ASTM  Standards.  Part  46.  Philadelphia:  American 
Society  of  Testing  and  Materials,  1979. 

The  American  Society  for  Testing  and  Materials 
(ASTM).  a  national  consensus  standards  group,  is 
the  primary  source  of  teat  methods  for  materials, 
products  and  services  in  the  United  States.  These 
standards  are  used  extensively  by  industry, 
government,  and  other  interested  groups.  ASTM 
committee  membership  is  made  up  of  the  nation's 
experts  including  researchers,  scientists  and 
engineers,  and  the  standards  developed  by  these 
committees  are  reviewed  by  other  experts  before 
they  receive  final  approval  as  ASTM  standards. 


motion  study  showed  a  vacuuming  rate 
of  9,400  to  11.000  square  feet  per  hour  in 
an  evaluation  of  vacuuming  performed 
on-the-job  in  an  industrial  setting,  over 
an  uncarpeted  surface.  By  contrast,  the 
ASTM  study,  applying  standard  test 
methodology,  showed  a  vacuuming  rate 
of  6,400  square  feet  per  hour  with  a  12- 
inch  vacuum  head,  but  this  study 
involved  vacuuming  of  a  carpeted 
surface.  As  will  be  noted,  OSHA  did  not 
simply  accept  the  cleaning  rates  in 
either  of  these  studies,  but  made 
necessary  adjustments  for  differences 
between  the  parameters  of  the  studies 
and  the  actual  environment  to  be 
encountered  in  the  priority 
housekeeping  areas  of  grain  elevators. 
OSHA's  technical  staff  determined 
that  dust  clean-up  in  priority  areas  could 
be  accomplished  by  a  combination  of 
vacuuming  and  sweeping.  Further,  it 
was  determined  that  a  worker  using  a 
24-inch-wide  pushbroom  would  cover  a 
given  sweeping  area  in  half  the  time 
necessary  for  a  worker  using  a  12-inch- 
wide  vacuum  head,  and  that,  therefore, 
the  sweeping  employee  would  clean  a 
given  area  twice  as  rapidly  as  the 
vacuuming  employee.  In  order  to  avoid 
overstating  the  sweeping  rate,  OSHA 
used  the  ASTM  study,  with  its  lower 
vacuuming  rate,  instead  of  the  Barnes 
study,  as  the  basis  for  calculating  the 
sweeping  rate  for  the  employee  with  the 
24-inch  pushbroom.  Thus,  if  the 
vacuuming  employee  covered  6400 
square  feet  in  one  hour,  the  sweeping 
employee  would  cover  12,800  square 
feet.  Further,  if  half  an  area  were  to  be 
swept  with  a  24-inch  pushbroom.  and 
the  other  half  with  a  12-inch  vacuum 
head,  the  entire  area  would  be  cleaned 
at  a  rate  of  9.720  square  feet  per  hour. 
(Had  OSHA  used  the  Barnes  factory 
time-and-motion  study  as  the  basis  for 
calculating  the  pushbroom  rate,  the 
overall  cleaning  rate  would  have  been 
considerably  higher.*  )  However.  OSHA 
recognized  that  this  rate  would  still  need 
to  be  adjusted  downward  to  fit  the  grain 
elevator  environment,  because 
obstructions  might  be  encountered  in 
grain  elevators  which  are  not  directly 
addressed  in  the  two  studies. 
Accordingly.  OSHA  adjusted  the  hourly 
average  significantly,  reducing  it  by  over 


*  For  example,  using  the  Barnes  vacuuming  rate  of 
9400  square  feet  per  hour,  an  employee  using  a  24- 
inch  pushbroom  would  be  able  to  cover  twice  the 
area,  or  18.800  square  feet  per  hour.  Based  on  the 
Barnes  data,  the  unadjusted  rate  of  cleaning  to  be 
achieved  by  half-sweeping  and  half-vacuuming  a 
given  area  would  have  been  considerably  higher 
than  9.720  square  foot  per  hour  (approximately 
14.000  square  feet  per  hour).  OSHA  chose  to  use  the 
more  conservative  ASTM  Rgure,  and  adiusted  it 
even  lower  to  allow  for  obstructions  in  the  grain 
elevator  workplace. 
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15%  to  allow  for  these  variations, 
resulting  in  an  hourly  cleaning  rate  of 
8100  square  feet.  As  an  illustration  of 
the  area  involved  and  the  rate  of 
cleaning  assumed,  it  should  be  noted 
that  a  standard  basketball  court  is 
approximately  4.050  square  feet.  A 
janitor  sweeping  or  vacuuming  the  court 
at  OSHA's  estimated  cleaning  rate  of 
8.100  square  feet  per  hour  would  take  a 
full  half  hour  to  complete  the  job. 

As  noted  above.  ADL  presented  an 
estimated  cleaning  rate  of  1.000  to  1.500 
square  feet  per  hour.  Using  the 
basketball  court  illustration,  at  a 
cleaning  rate  of  1.500  square  feet  per 
hour,  the  janitor  would  take  nearly  3 
hours  to  sweep  or  vacuum  the  court;  at  a 
rate  of  1,000  square  feet  per  hour,  the  job 
would  take  over  4  hours.  OSHA 
concluded  that  this  rate  was 
unrealistically  slow.  It  is  important  to 
note  that  the  1,000-1,500  rate  was 
presented  by  ADL  without  any 
verification  or  documentation,  nor  was 
there  any  empirical  evidence  to  support 
it.  As  ADL  described  it,  "The 
incremental  housekeeping  manhours  per 
day  were  estimated  on  the  basis  of 
average  square  footage  per  model 
facility  and  an  assumed  cleaning  rate  of 
1000-1500  ft'  per  operator  hour  •  •  •"  » 
(emphasis  added).  There  was  no  further 
substantiation  of  this  rate  or  the 
underlying  assumptions  in  the  ADL 
Report. 

The  industry  has  argued  that  three 
different  experts  independently 
concluded  that  elevators  would  be 
cleaned  at  the  1,000  to  1,500  square  foot 
per  hour  rate:  ADL:  Booz,  Allen  & 
Hamilton,  Inc.  (Booz-AUen);  and  GEM 
Consultants.  Inc.  However,  the  record 
makes  clear  that  neither  Booz-Allen  nor 
GEM  did  any  analysis  of  the  ADL  figure 
or  the  assumptions  behind  it.  nor  did 
they  make  any  effort  to  substantiate  the 
ADL  cleaning  rate  through  actual 
observations  or  any  other  empirical 
data.  As  Booz-Allen  stated.  "The 
estimated  values  for  the  surface  areas  to 
be  cleaned,  the  assumed  cleaning  rates, 
and  the  number  of  man-i.ours  required 
to  perform  the  cleaning  operation  used 
in  this  analysis  are  based  on 
information  compiled  by  Arthur  D. 
Little.  Inc.  •  *  *"  •  (emphasis  added). 


•  Arthur  D.  Little.  Inc.  Report,  page  VI-38. 

•  Booz,  Allen  a  Hamilton,  Inc..  Some  Impacts  of  a 
Proposed  OSHA  Standard  on  Grain  Handling 
Facilities.  Washington.  DC.  April  1984.  page  1-37. 
(Docket  No  H-117.  Exhibit  «rie.)  Ii  should  be  noted 
that  although  Arthur  D.  Little  and  Booz.  Allen  made 
site  visits,  there  is  nothing  in  either  of  their  reporig 
to  tie  the  1500  square  fool/hour  rale  to  their 
observations  during  the  site  visits. 


Similarly,  GEM  noted  in  their  report  that 
"(t)he  cleaning  rate  is  1,500  square  feet/ 
hour. 

Note:  Surface  areas,  cleaning  rate,  and 
man-hours  of  required  cleaning  are  based  on 
information  compiled  by  LJttle.  •  •  *"  » 

The  Court  in  National  Grain 
remanded  the  V^-inch  requirement  to 
OSHA  for  further  consideration  at  least 
in  part  because  "the  industry's  data  is 
based  upon  empirical  observation, 
which  ♦  •  •  addre88(es]  practical 
contingencies."  866  F.2d  at  740.  The 
above  discussion  makes  it  clear  that 
that  data  does  not  have  the  degree  of 
empirical  support  which  the  Court 
attributes  to  it.  Had  the  data  been  as 
strongly  supported  by  actual 
observation  and  experience  as  the 
industry  asserts,  OSHA  would  have 
been  reasonably  confident  in  its  findings 
on  cleaning  rates,  and  certainly  would 
not  have  felt  it  necessary  to  search  for 
other  sources  of  information  which  did 
have  sufficient  empirical  support.  It  is 
noteworthy  that  even  though  the  Court 
chose  to  remand  the  issue  of  economic 
feasibility  to  the  Agency,  it  expressed 
no  view  as  to  the  validity  of  the 
industry's  evidence  on  the  appropriate 
cleaning  rate  for  grain  elevators.  OSHA 
believes  that  it  has  demonstrated  that 
the  Agency  was  correct  in  not  relying 
upon  the  industry  evidence  on  cleaning 
rates,  and  that  the  evidence  which 
OSHA  did  rely  on  constituted  the  best 
available  evidence,  in  accordance  with 
the  OSH  Act. 

Because  the  ADL  assumptions  were 
unsupported  and  not  based  on  empirical 
data,  OSHA  sought  and  found  a  basis 
for  a  reasoned  calculation  of  cleaning 
rates  in  studies  designed  to  reflect  the 
ergonomics  and  technology  of 
vacuuming  technique.  Further,  it  is  clear 
that  OSHA  did  not  blindly  accept  the 
data  from  the  studies,  but  adjusted  its 
estimates  significantly  in  recognition  of 
the  less-than-optimal  conditions  for 
cleaning  which  may  be  found  in  many 
grain  elevators.  OSHA  believes  that 
these  studies  represent  the  best 
available  evidence  in  this  area,  and  that 
the  Agency  has  met  its  burden  in 
demonstrating  the  reasonableness  of  its 
determinations  on  both  the  appropriate 
cleaning  rate  and  the  costs  of  the 
standard. 

III.  Economic  Feasibility. 

As  noted  in  section  II  of  this 
dociunent,  OSHA  maintains  that  its 
estimates  of  average  cleaning  rates  are 


^  GEM  Consuhants.  Inc.  and  Midwest  Research 
Institute,  Evaluation  of  the  Proposed  OSHA 
Standard  for  Grow  Handling  Facilities. 
Washington.  DC  May  sa  1964.  page  25.  (Docket  No. 
H-117.  Exhibit  «18.) 


based  on  the  best  available  evidence. 
However,  in  response  to  the  Court's 
remand.  OSHA  hcis  recalculated  the 
total  cost  of  the  Vi-incb  action  level 
requirement  for  priority  housekeeping 
areas,  using  the  industry's  suggested 
cleaning  rate  of  1.500  square  feet  per 
hour,  as  found  in  the  ADL  report  Not 
surprisingly,  the  costs  are  significantly 
higher,  based  on  the  lower  cleaning  rate. 
Nonetheless,  in  applying  the  tests  for 
economic  feasibility  set  forth  by  the 
Supreme  Court  in  American  Textile 
Manufacturers  Institute  v.  Donovan,  452 
U.S.  490  (1981),  and  as  applied  by  the 
Fifth  Circuit  in  National  Grain  and  Feed 
Association  v.  OSHA,  886  F.  2d  717  (5th 
Cir.  1989).  and  Asbestos  Information 
Association  of  North  America  v.  OSHA, 
727  F.  2d  415  (5th  Cir,  1984),  OSHA  has 
determined  that  the  standard  is 
economically  feasible  for  the  grain 
industry,  even  at  an  assumed  cleaning 
rate  of  1.500  square  feet  per  hour,  for 
reasons  set  forth  below. 

As  noted,  OSHA  has  recalculated  the 
costs  of  the  Vb-inch  action  level  in 
priority  areas  by  reducing  the  estimated 
cleaning  rate  from  the  Agency's  8,100 
square  foot  per  hour  figiue,  to  the 
industry-endorsed  ADL  figure  of  1,500 
square  feet  per  hour.  This  adjustment 
would  raise  the  estimated  total  annual 
cost  of  the  standard  from  the  original 
figure  of  between  $35.7  and  $63.1  million 
to  a  revised  figure  of  between  $91.0  and 
$232.8  million.  However.  OSHA  has 
made  one  further  adjustment  to  the 
cleaning  rate  in  accordance  with  the 
ADL  estimates.  In  its  RIA  for  the  final 
rule,  OSHA  calculated  the  costs  to  be 
imposed  by  the  standard  for  cleaning  in 
all  priority  housekeeping  areas,  on  the 
assumption  that  no  housekeeping  was 
currently  carried  on  in  those  areas.* 
Although  OSHA  was  aware  that  some 
housekeeping  was.  in  fact  currently 
being  performed,  the  Agency  did  not 
attempt  to  quantify  the  extent  of  this 
cleaning  in  priority  areas.  Accordingly, 
to  the  extent  that  cleaning  was  currently 
taking  place  in  priority  areas,  the  cost 
estimates  of  the  standard  included  some 
costs  which  the  industry  was  already 
incurring,  and  which  would  not  be 
attributable  to  the  standard. 

In  reviewing  and  recalculating  the 
cost  figures  in  response  to  the  remand. 
OSHA  has  reconsidered  these 
assumptions  by  incorporating  ADL's 
estimate  •  of  the  degree  to  which 
housekeeping  is  currently  being 
performed  in  grain  elevators,  in  order  to 
provide  a  baseUne  for  determining  the 
additional  housekeeping  costs  imposed 


■  Pinal  Regnlatoiy  impact  Analysis,  paga  VI-2S. 
•  Arthur  D.  Utile.  Inc.  p.  Vl-aa 
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by  the  V^-inch  action  level  requirement 
in  priority  areas.'"  ADL  estimated,  for 
example,  that  export  elevators,  high- 
throughput  elevators  and  inland 
terminal  elevators,  respectively, 
currently  assign  an  average  of  9, 1.5  and 
1  full-time  employees  per  shift  to 
perform  housekeeping. 

The  concept  of  priority  housekeeping 
areas  was  developed  after  the  ADL 
report  was  prepared.  Thus,  ADL's 
estimate  of  current  housekeeping 
practices  covers  the  entire  grain 
elevator  and  the  report  does  not  indicate 
how  much  housekeeping  is  taking  place 
in  priority  areas  as  opposed  to  other 
areas  of  the  facility.  The  available 
evidence,  however,  indicates  that  a  high 
percentage  of  current  dust  control 
efforts  takes  place  in  priority  areas; 
although  there  are  no  direct  measures  of 
the  exact  amount.  OSHA  believes  that  it 
is  reasonable  to  assume  that  grain 
elevator  employers,  in  order  to 
maximize  the  effectiveness  of  their 
current  dust  control  efforts,  would 


■*  It  must  be  emphasized  Uiat  OSHA't  rejection 
of  the  ADL  (weeping  rate  doe*  not  involve  a 
wholesale  reiection  of  all  other  estimates  and 
computations  contained  in  the  AOL  report.  As  noted 
earlier,  the  ADL  sweeping  rate  was  rejected  by 
OSHA  because  it  was  not  supported  by  empirical 
data  In  the  record.  By  contrast,  there  is  record 
evidence  to  indicate  that  the  varying  amounts  of 


choose  to  concentrate  efforts  in  those 
areas  that  are  the  most  hazardous.  For 
the  purpose  of  this  analysis,  however, 
OSHA  has  conservatively  assumed  that 
the  percentage  of  the  total  cleaning 
effort  that  is  taking  place  within  priority 
areas  is  just  equal  to  the  percentage  of 
the  facility  floor  space  that  is  vtrithin 
priority  areas.  Since  the  record  contains 
estimates  of  the  dimensions  of  both 
priority  areas  and  total  elevator  areas," 
OSHA  has  used  these  data  to  develop 
an  estimate  of  the  amount  of 
housekeeping  that  is  currently 
performed  in  priority  areas.** 

Applying  the  above  assumptions  that 
some  dust  removal  activity  is  currently 
taking  place  in  priority  areas,  and  that 
these  areas  are  cleaned  at  a  rate  of  1.500 
square  feet  per  hour,  the  total  annual 
costs  of  the  standard  amount  to  between 
$78.6  and  $217.7  million.  Because  the 
previous  cost  estimate  of  between  $91.0 
and  $232.8  million  included 
housekeeping  activities  which  are 
already  taking  place,  this  compliance 


housekeeping  carried  out  in  grain  handling  facilities 
were  in  line  with  the  ADL  estimates. 

* '  Final  Regulatory  Impact  Analysis,  page  VI-28. 

■'  In  the  absence  of  specific  data  to  indicate  the 
extent  of  current  dust  control  in  priority  area*. 
OSHA  assumed  no  special  emphasis  in  these  areas. 
By  way  of  example.  It  was  estimated  that  less  than 


adjustment  provides  a  more  accurate 
assessment  of  the  true  impact  of  the 
standard  on  the  grain  Industry. 

The  methodology  for  OSHA's  new 
calculations  of  the  costs  and  economic 
impacts  of  the  standard  is  identical  to 
that  used  in  the  Final  Rule,  with  the  two 
modifications  as  noted:  the  use  of  the 
lower  ADL  cleaning  rate  of  1.500  square 
feet  per  hour  and  the  ADL  estimates  of 
current  housekeeping  efforts  currently 
taking  place  in  large  elevators. 
Assimiing  that  grain  elevators  would 
need  to  clean  priority  areas  from  one  to 
three  times  per  8-hour  shift,  these 
modifications  have  the  net  effect  of 
raising  the  estimated  gross  costs  of  the 
standard  for  grain  elevators  from  the 
original  estimate  of  between  $35.7  and 
$63.1  million  per  year,  to  the  revised 
estimate  of  between  $78.6  and  $217.7 
million  per  year.  The  impact  of  both  the 
slower  cleaning  rate  and  the  inclusion  of 
current  housekeeping  on  total  costs  is 
shown  in  Table  I. 


one-sixth  of  the  floor  area  within  export  elevators 
would  be  designated  as  priority  areas.  Thus,  OSHA 
calculates  that  roughly  one-sixth  of  the  ADL 
estimate  of  current  housekeeping,  or  1 J  employees 
per  shift,  are  currently  devoted  to  cleaning  priority 
areas  in  export  elevators.  The  additional 
requirements  for  these  facilities  amount  to  12,200 
manhours  annually. 


Table  I— (Compliance  Costs  of  Grain  Handling  Standard 

[In  thousands  of  dollars] 


At  8.100  sq  ft/hr  no 
current  housekeepuig  > 

At  1,500  sqtt/hf.  no 
current  housekaepir>g  * 

At  1,500  sq  ft/hr  with 

some  curent 

housekeeping' 

low 

high 

low 

fuyh 

low 

high 

Industry  Segment 

Country  Elevators: 

0  to  749  999   

20.834 
3,807 
5.390 
2,254 

122 

65 

163 

1,895 

31 
233 

1,076 

32,914 
6,962 

10,243 
3.909 

324 

173 

406 

4,715 

88 

602 
2,781 

44,349 

10,134 

15,467 

5,537 

558 
298 

687 
7.974 

155 
1,0^5 
4,778 

106,314 
26,932 
40.570 
14.059 

1,637 

873 

1,961 

23,005 

460 

3.018 

13,928 

44,349 

10,135 

15,467 

3,684 

274 

146 

345 

4.007 

3 
45 

209 

106,314 

750,000  10  999.999 - 

1  000  000  ai«l  over _..      .. 

26,932 
40.570 

Intend  Elevators - ~ — - 

High  Thfougtiput 

0  lo  749,999 _ 

750  000  to  9t>9  999 - , -„ 

12,186 

1,352 
721 

1  000  000  lo  2  000  000                  „                      .  „    ....™     ...     _    .... 

1,640 

2,000,000  and  over ~... 

Export  Terminals; 

0  to  749,999 — 

1.000,000  to  2,000,000 — _. 

2,000.000  and  over ,..„ 

19,038 

233 

1.543 
7,122 

Tol^                                                        ... . 

35,670 

63,116 

90,972 

23^777 

78.644 

217,652 

'  The  housekeeping  tabor  costs  lor  each  industry  segment  were  derived  as  (o«ows.  Total  costs  of  manual  housekeeping  m  priority  are«s  -  See  o<  avg.  pnoftty 
area  x  #  of  pnohty  «Baa  per  facility  x  Cleaning  rate  x  Hourly  wage  rate  x  #  ot  facihties  -=  ISq.  ft.  ot  facrtrty  pnooty  areas  x  (1  hr 78100  sq.  11)1  ^  J"^  ^^  X 
#  ot  facilities.  The  size  o«  pnonty  areas  was  estimated  to  be  3846  5  sq.  a,  with  3  per  elevator.  For  the  smaHer  country  etevators,  however,  "^^•"^•."PSL^^JII!! 
used  [RIA,  p.  VI-26].  Estimated  hourly  employee  compensation  «  $7  92,  $7.41,  and  $7.48  for  small,  medium  and  large  country  elevators,  and  $10.12  lor  an  otner 
elevators  [RIA.  p.  VI-32]. 

•Cateulatxjo  same  as  for  (a),  except  that  cleaning  rate  ia  changed  to  1  hr./l500sq.  It  .^  .  .;^ 

»  Cateulabon  same  as  for  (b)  except  that  total  manhours  va  reduced  by  the  amount  ol  currerrt  housekeeping  estimated  for  priority  areas.  The  revwed  calculation 
is  as  foHows;  Total  cost  of  manual  housekeeping  in  priority  areas  -  [(Sq.  ft.  ol  facility  pnonty  areas  x  (hf./1500  sq.  It.))-  Current  compltance  x  Hour^  '««9«/«'«  >< 
f  ol  laciMies  where:  Current  compliance  »  Manhrs.  ol  current  housekeeping  x  (Sq.  It  ol  facility  phority  areas/Sq.  a  o»  total  facility)  As  <*«<:'*>®<^/' *]«  •«[':°3* 
adjustment  assumes  that  the  proportion  of  current  housekeeping  m  pnority  areas  ia  eqwvaleot  to  the  traction  ol  the  lacibty  square  footage  that  •  found  m  pnonty 
areas. 

Sourea:  U.S.  Department  ol  Labor,  OccupatKmal  Salety  and  Health  Administration,  Olfice  ol  Regulatory  Anah^. 
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The  revised  compUance  cost  estimates 
for  this  standard  amount  to 
considerably  less  than  one  percent  of 
the  $34.8  billion  in  total  grain  sales 
handled  by  grain  elevators  in  the  United 
States."  This  is  far  below  the  impact 
which  was  judged  to  be  reasonable  by 
the  Fifth  Circuit  in  Asbestos  Information 
Association,  which  involved  compliance 
costs  equaling  7.2%  of  total  sales. 
Further,  a  more  direct  measure  of  the 
impact  of  this  standard  can  be  gauged 
by  its  projected  effect  on  grain  industry 
profitability.  Since  limited  financial  data 
from  private  grain  companies  were 
made  available.  OSHA's  RIA  used  1983 
USDA  data  from  grain  cooperatives  •♦ 
to  project  the  impact  on  industry  profits 
from  increased  operating  costs  of  this 
standard,  assmning  that  these  costs 
could  not  be  passed  along  in  higher 
prices.  The  number  of  facilities 
projected  to  have  economic  losses  due 
to  the  standard  was  estimated  by 
assuming  a  normal  distribution  of 
industry  profits  among  facilities.  The 
primary  approach  was  to  take  the 
average  compliance  cost  per  elevator  in 
a  given  sector  and  subtract  that  cost 
from  the  mean  operating  profit. 

OSHA  originally  estimated  that  from 
77  to  129  grain  elevators  that  otherwise 
would  have  earned  net  profits  would 
now  experience  net  losses  due  to  the 
standard.  These  facilities  make  up  about 
0.6  to  0.9  percent  of  all  U.S.  grain 
elevators.  OSHA's  revised  cost 


'•  U.8.  Department  of  Agriculture,  "National 
Financial  Summary."  Economic  Indicator*  oftha 
Form  Sector.  October  1967. 

'*  I'  ?.  Department  of  Agriculture,  Agricultural 
Cooperative  Service.  Financial  Profile  of 
Cooperotivet  Handling  Grain:  FirtI  Handlers.  S5 
Million  to  Su.9  Million  and  SIS  Million  Sale*  or 
Larger  ACS  Research  Report  No.  55.  Washingtoa 
DC  Government  Printing  Office,  May  1986. 

■■  Indeed,  both  the  OSH  Act's  general  duty  clause 
and  OSHA's  general  industry  housekeeping 


estimates  using  the  ADL  cleaning  rate 
woidd  indicate  an  increase  to  between 
192  and  470  elevators  having  net  losses 
as  a  result  of  the  standard,  or  between 
1.4  and  3.4  percent  of  the  total  number  of 
elevators, 

OSHA's  lUA  for  the  Final  Rule  also 
presented  a  "worst  case"  scenario 
which  assumed  that  marginal  elevators 
would  have  difficulty  in  obtaining  long- 
term  financing  and  would  have  to 
absorb  half  of  the  capital  costs  of  the 
standard  in  the  first  year.  This  scenario 
also  assumed  zero  current  compliance 
with  all  provisions  of  the  standard,  and 
three  cleaning  passes  per  shift.  Under 
this  scenario,  OSHA  projected  that 
about  183  facilities,  or  just  over  one 
percent  of  U.S.  elevators  would 
experience  net  losses  as  a  result  of  the 
added  compliance  costs  for  the  first 
year.  Applying  the  new  ADL 
assiunptions  raises  this  figure  to  670 
facilities,  indicating  that  4.8  percent  of 
U.S.  elevators  might  have  net  losses  as  a 
result  of  the  standard,  OSHA  notes, 
however,  that  this  scenario  is 
unrealistically  pessimistic  in  that  it 
assumes  that  no  elevators  are 
performing  any  housekeeping,  while  the 
ADL  report  and  the  record  in  general 
demonstrate  the  widespread  existence 
of  manual  housekeeping  and  pneumatic 
cleaning  systems.'* 

The  aoove  estimates  are  displayed  by 
elevator  type  and  size  in  Table  II.  Large, 
high-throughput  elevators  are  projected 


regulations  require  dust  control  in  grain  handling 
facilities,  and  OSHA  has  enforced  both  provisions 
as  a  meaiM  to  move  the  industry  towards  safer 
practices.  National  Grain  and  Feed  Association  t. 
OSHA.  see  F.2d  717,  721  and  n.  5  (5th  Clr.  1989) 
(discussing  grain  dust  housekeeping  enforcement 
under  section  5(a)(1)  of  the  OSH  Act  29  US.C 
e54(a)(l),  and  29  CFR  19ia22(aKl)). 

'*  Both  the  ADL  report  and  the  rulemaking  record 
indicate  that  most  large  export  elevators  have 


to  experience  the  greatest  losses, 
although  the  absolute  number  of  such 
elevators  is  small.  However,  even  these 
projections  probably  overstate  the 
actual  economic  impacts  on  these 
elevators.  First,  as  described  above, 
OSHA  believes  that  the  ADL  cleaning 
rate  is  too  low.  Second,  the  cleaning 
estimates  do  not  take  into  account  the 
use  of  pnetimatic  dust  control  systems, 
which  reduce  the  need  for  frequent 
manual  cleaning  with  vacuums  or 
brooms,"  Third,  the  projected  economic 
impacts  are  based  on  data  for  grain 
elevator  profit  levels  in  1983,  a 
c:omparatively  poor  year.  The  industry's 
financial  strength  was  greater  both 
before  and  after  1983.  During  the  1984- 
1987  period,  the  industry's  strength 
improved,  due  to  the  relative  decline  in 
the  U.S.  dollar  and  the  increasing 
worldwide  demand  for  grain.  This 
pattern,  established  in  the  record,  is 
consistent  with  i>ost-rulemaking 
developments.'^  Fourth,  the  estimates  of 
economic  impact  do  not  accoimt  for  the 
savings  to  employers  that  will  residt 
from  the  reduced  property  and 
personnel  costs  associated  v^rith  the 
reduction  in  fires  and  explosions, 
estimated  at  $32  million  per  year.  To  the 
extent  that  the  standard  reduces  these 
costs  for  the  economically  marginal 
elevators,  the  true  impact  on  the  market 
structure  of  the  industry  will  be  smaller 
than  the  projections  indicate. 


pneumatic  dust  control  systems  In  place  as  a  means 
for  minimizing  the  accumulation  of  grain  dust 

"  The  latest  svailabla  USDA  dau  show  that  the 
net  Income  of  farmer  cooperatives  in  1967  was  50 
percent  greater  than  in  1983.  (U.S.  Department  of 
Agriculture.  Agricultral  Cooperative  Service. 
"Cooperative  Net  Income  of  tl.5  Billion  Highest 
Since  1960;  Assets  Also  Up."  Farmer  Cooperative*. 
April  1989.)  Moreover.  1967  real  net  farm  income 
advanced  300  percent  since  1963,  with  similar  farm 
income  forecast  for  1960.  (U.S.  Department  of 
Agriculture.  AgriculturaJ  Outlook.  April  1989.) 


TABLE  II— ESTIMATED  IMPACT  OF  %'  Priority  Area  Requirement.  Assuming  1,500  So  Ft  Sweep  Rate 


II 

Compliance  Cost/Facility 

Number  o( 
taoMws 

No.  (%)  Of 
FadWiatwrth 
loasesduaio 

(low  estimate) 

No.  (%)  Ol 
FaoWeswrth 
toeooaduaio 

(hign  MUnwie) 

No.  (%)  Of 
FaoMaasMtti 
loeseedueio 

oompSarxsa 

(Miorstcase 

aauntaie) 

ln(kjstry  segment  and  storage  capadty  m  bushels 

(tow) 

(high) 

Country  Elevatorr 

<r750.000 _ 

14,183 

7.102 

12,986 

S.10M 

18.242 
18.242 
19.173 

1.343 
3.486 
3.486 

$10,027 
18373 
34.007 

96.950 

90.180 
90,160 
91.082 

116366 
118.606 
118.806 

10.603 
1.427 
1.103 

452 

33 
24 

100 

11 
10 
44 

135   (1.3) 
26    (1.8) 
21    (1.8) 

3    (0.4) 

1    (3.0) 
0    (0.0) 
e   (3^ 

0    (0.0) 
0    (0.0) 
0    (0.0) 

304    (^e) 
73    (5.1) 
61    (5.1) 

10    (2.2) 

3    (6.1) 
3    (8J) 
6    (4.2) 

1    (0.1) 
3  (153) 
3    (4.5) 

422    (4.0) 
00    (6.2) 
70    (63) 

3)    (8.9 

5  (15.2) 

6  (20.8) 
10    (10.0) 

4    (273) 
8    (363) 
8    (15.0) 

750.000  10  999.999 

>1.000000 

Mand  Terminals: 

>?,(XM,000     ., ...                                                       

High  Throughput 

<■  1.500.000...     

1.500.000  to  »,iiao,onn 

^2.500.000 

Export  Tarminais: 

<-1.500.000 

1.500.000  to  2.499,000 

«>.2,500,000 

Total         

13.906 

102    (1.4) 

470    (3.4) 

670    (43) 

Source  US.  Dapartmeni  of  Labor.  Otxupatonai  StiMy  and  Ha«Nh  AdnMaMion,  OfOoa  ol  RegtMory  Anirfyais. 
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In  sum.  OSHA  find*  th«  sUiuUni  to 
be  economicafiy  feasible  fior  ibt  feadbtsby 
as  a  whole,  even  when  Ming  the 
industry's  recommended  ntea  liar 
removal  of  grain  dust  fron  pdaci^ 
housekeeping  areas,  fai  the  wont  case 
situation,  the  standard  would  cauM 
fewer  than  5  percent  of  aQ  grain  efevator 
facilities  to  become  unprofitable.  09iA 
conchides  that  these  protectioos  claarty 
demonstrate  the  economic  feasibifity  (^ 
the  standard  for  the  great  mafority  of 
firms  in  the  indugtry. 

b  National  Grain,  the  Piftti  Circuit 
noted  tfcat  "{tpje  saltrtary  impact  of 
grain  dust  standards  upon  worker  safiety 
suggests  that  immediate  implementation 
of  the  standards— eren  at  tiie  levels 
proposed  by  the  agency    would  be 
desirable.  A  stay  is  caRed  for,  however, 
unlew  and  onti)  economic  feasibility  can 
be  estabfisbed.  as  the  law  refitrires."  860 
F.2d  at  740  fe.41.  On  the  ^lestion  of 
econof&ic  feasibility,  the  Coort  citing 
Forging  Indugtry  Asaoaotion  v. 
Departmeot  of  Labor,  773  flA  1436  (4th 
Cir.  1985),  cstabMied  the  scope  ofOe 
Court's  inquiry  into  the  Agency's 
feasibility  cietenniBatkms: 

The  leleveut  biijuli  y ,  then,  is  "^wfaelher 
OSHA  hat  constrscteid  'a  iMwble 
estimatB  ol  compbonce  co»ta  asd 
demoBStntefdl  a  teasoMbk  MkeBiaad  8ial 
theM  CMta  will  Bo4  IhraateB  tka  exiatoaos  at 
competitive  tOTicture  of  aa  iotUstiy.  avea  ii  it 
does  portend  diasster  fior  lome  aai^nal 
finrw.' "  [Forging  fndastry  At*  ^  ¥.  Secretary 
of  Labor.  773  P^  143&  14S3J  fqrwttag  Vnitad 
Steelworkers  [v.  Marshall),  M7  FJd  at  1272). 

86»P.2dat738. 

OSHA  has  estabBahed  that  even 
when  the  coats  of  complianca  with  thk 
standard  are  revised  to  reflect  tW  1509 
square  foot  per  boor  desning  fate 
supported  by  the  regulated  industry,  the 
economic  impacts  of  the  grain  handbig 
standard  are  well  within  the  panonelBa 
set  forth  by  the  Court  in  NotktnoK^tztt 
The  Court  has  already  reoognixed  the 
significance  of  the  risks  to  be  ragolated 
by  this  standard,  and  the  effectiveness 
of  the  %-inch  action  tevel  fa  reducing 
those  risks,  ki  accordance  irith  the 


CoHVt's  saandate.  OSHA  believes  that  it 
has  DOW  deiBonetrated  that  the  ^tah 
actkm  levci  ia  the  Final  Role  is 
econoaakally  feasible,  st  )tagt  insofer  as 
its  application  to  pricaity  hoosekeeping 
areas.  Further  action  by  the  Agency  on 
the  second  element  of  the  Coml's 
remand,  naaiely.  consideration  of 
whether  the  Wtech  action  level  shonid 
be  extended  to  tfie  entire  grain  facility, 
must  first  await  the  Cbnrf  s  review  of 
the  feasibility  determinations  contained 
in  dns  docinnent.  If  the  Court  agrees  to 
lift  the  stay  of  the  action  level  as  it 
applies  to  priority  housekeeping  areas, 
OSHA  hitends  to  publish  a  notice  to  that 
effect  in  the  Federal  Kegisln.  Shortly 
thereafter,  in  rf;spaRS«  to  the  second 
issue  remanded  by  the  Coort.  OSHA 
will  address  the  qaestkais  of  the  need 
for  and  feasibility  of  extending  the 
action  kevel  to  ^>ply  to  the  entire  grain 
elevator. 

IV.  Authority 

This  docuntent  was  prepared  under 
the  directico  of  Gerard  F.  Scannell, 
Assistant  Secretary  of  Labor  for 
Occupatiocal  Safety  and  Health,  200 
Constitotioo  Aveaoe,  NW.,  Washington, 
DC  202101  It  is  issacd  in  response  to  the 
order  of  the  U.&  Coort  of  Appeels  for 
the  Fifth  Circuit  in  National  Grain  and 
Feed  Association  v.  McLaughlin,  806 
FJCd  717  fSth  Cir.  1989).  That  decision 
reviewed  and  remanded  an 
occupational  safety  and  health  standard 
issued  ander  sectioo  8(b)  of  the 
Occepattona)  Safety  and  FfeaMi  Act  of 
1970  (29  U.S.C  6S5(b]);  section  41  of  the 
Longshore  and  Harbor  Woriiera' 
Compensatioo  Act  (33  M&C  Ml): 
Secretary  of  Laboc'a  Order  No. »« (48 
FR  35736);  and  29  CFR  part  1911. 

Signed  at  Waahiagtao,  DC  this  asth  day  of 
November,  1989. 
G.F.  Scannell, 

Assistant  Secretary  of  Lalmr. 
[FK  Doc.  19-28279  Filed  12-1-89;  8:46  am] 
sujNQ  coee  4si»-a 
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Cost  of  Uhrin;;  A<}ii»tnK«m  ^y> 
Pe<'"!X'n»*x-»  c>«  M*«»»c*  Comprma\ 
by  ^mO^,  Bfo#cic-a«ti*HI  trtHttft* 
UcenaeO  tc  Coaegaa  acHt  UrMvenui^u 

AacNCV:  Copyright  Royalty  TiibonaL 
Acnoie  Final  rule. 

SUMMAflv:  The  Copyri^  Royalty 
Tribunal  anooimces  a  coet  of  hnrhag 

adjustment  of  4.5%  in  the  rovahy  ntea 
to  be  paid  by  pobbc    rn^  jcasnng 
enbties  licensed  to  r   >>f*yrs.  an-vcrBties 
or  otfier  nof^rolit  eciK^auorai 
institutions  wUch  are  not  affiliatrd  with 
National  Public  Radio fartba asa of 
copyri^ted  pablisfaed  iwdiawatic 
musical  compositiona  Thaoostof  livfaig 
adjustment  is  an  ammal  ad|uslBieut 
required  by  37  CFR  30110(b)  erf  the 
Tribunafs  rules. 

EFFECTIVE  DATE:  January  3, 1990. 

FOR  FURTHER  INFORMATION  CONTACH 

Robert  Cassler,  General  Counsel, 
Copyright  Royalty  Tribunal.  1111 2(Mh 
Street.  NW.,  Suite  45a  Washington.  DC 
20036.  (202)  653-517'^ 

SUPPIEMENTARV  NIF0RHAT10«i:  On 
December  29^  1967.  the  Copyr^t 
Royahy  Tribunal  pabiished  in  the 
Federal  RsgMer  the  rates  and  tamw  for 
the  copyright  compolsory  bcense 
applicable  to  the  use  by  public 
broadcasting  entities  (^  published 
nondramatic  musical  works  and 
published  pictorial,  graphic  and 
sculpttual  works.  52  FF  ¥*rn>-.  n  was 
determined  in  that  procee^iing  mat  the 
royalty  rate  to  be  paid  by  pubfic 
broadcasting  entities  ncensed  to 
colleges,  universities  or  other  nonprofit 
educational  institutions  which  are  not 
affiliated  with  National  Psblic  Radio  ka 
the  use  of  copyrighted  pubUshed 
nosidraaatic  aaaicat  oosqiositions 
would  be  adjusted  each  year  according 
to  changes  in  the  Consumer  Price  Index. 
37  CFR  304.ia 
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The  change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price  Index 
from  the  last  Index  published  prior  to 
December  1, 1988  to  the  last  Index 
published  prior  to  December  1, 1989  was 
4.5%  (1989's  figure  was  125.6;  1988'8 
figure  was  12a2,  based  on  1982-1984 
equalling  100).  Rounding  off  to  the 
nearest  dollar,  the  Tribunal  announces 
an  adjustment  in  the  royalty  rate  to 
apply  to  use  of  musical  compositions  in 
the  reperatory  of  ASCAP  and  BMI  of 
$173.  each,  and  $41  for  the  use  of 
musical  compoeitions  in  the  repertory  of 
SESAC.  1 1 

List  of  Subjects  in  37  CFR  Part  304 

Copyrights,  Music,  Radio,  Television. 
PART  304-{  AMENDED] 

1.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  17  U.S.C  118  and  801  (1976). 
9304.5    [Amended] 

2. 37  CFR  304.5(c)  is  amended  by 
revising  paragraphs  (c)(1)  through  (c)(4). 
•        •        •        *        • 

(1)  For  all  such  compositions  in  the 
repertory  of  ASCAP  annually:  $173 

(2)  For  all  such  compositions  in  the 
repertory  of  BMI  annually:  $173 

(3)  For  all  such  compositions  in  the 
repertory  of  SESAC  annually;  $41 

(4)  For  the  performances  of  any  other 
such  composition:  $1 

Dated:  November  29, 1989. 
|.a  Argetsinger. 
Acting  Chairman. 
(FR  Doc.  89-28328  Filed  12-1-89;  8:45  am) 

SNJJNO  COOC  141ft.0»-M 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

DEPARTMENT  OF  DEFENSE 

38  CFR  Part  21 
RIN  2900-AD62 

Veterans  Education;  Restrictions  on 
Making  VEAP  Payments  to 

Sarviceoersons 

AOENCiES;  i-iepartment  of  Veterans 
Affairs  and  Department  of  Defense. 
ACTKM:  Final  regulations. 

summary:  The  law  requires  that, 
generally,  an  individual  must  contribute 
to  the  Post-Vietnam  Veterans  Education 
Assistance  Program  (VEAP)  fund  for 
twelve  months  in  order  to  receive 
educational  assistance.  So  as  to 
encourage  participation  by 
servicemembers,  the  Department  of 
Veterans  Affairs  (VA)  has  permitted  a 
servicemember  who  meets  all  the  other 
eligibility  requirements  to  receive 


educational  assistance  after  he  or  she 
has  completed  three  months  of 
contributions  to  the  fund  or  has  made  a 
lump-sum  payment  which  is  the 
equivalent  of  at  least  three  months  of 
contributions  to  the  fund.  In  order  to 
comply  with  the  law  it  has  been  VA's 
policy  to  require  these  servicemembers 
to  establish  a  continuing  allotment  so 
that  they  eventually  will  contribute  to 
the  fund  for  twelve  months.  However, 
the  regulation  which  mentions  the  three 
months'  contributions  does  not  mention 
the  twelve  months'  participation 
requirement  This  has  led  to  instances 
where  servicemembers.  who  have  been 
paid  educational  assistance,  have  never 
participated  for  twelve  months.  The 
effect  of  this  regulatory  amendment  is  to 
correct  this  by  putting  both  requirements 
in  the  same  regulation. 

EFFECTIVE  DATE:  January  3, 1990. 
for  further  INFORMATION  CONTACT 
Wilham  G.  Susling,  Jr.,  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration  (225), 
Vocational  Rehabilitation  and 
Education  Service,  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  (202)  233-2668. 

SUPPIfMENTARY  INFORMATION:  On 

pages  13702-13703  of  the  Federal 
Register  of  April  5, 1989(54  FR  13702), 
there  was  pubhshed  a  notice  of  intent  to 
amend  part  21  in  order  to  clarify  that 
servicepersons  must  commit  themselves 
to  12  months  of  contributions  to  the 
VEAP  fund  or  its  equivalent  before  they 
may  be  paid  benefits  under  VEAP  while 
on  active  duty.  Interested  people  were 
given  30  days  to  submit  comments, 
suggestions  or  objections.  VA  received 
no  comments,  suggestions  or  objections. 
Accordingly,  VA  is  making  the  proposal 
final. 

The  Department  of  Veterans  Affairs 
and  the  Department  of  Defense  have 
determined  that  this  amended  regulation 
does  not  contain  a  major  rule  as  that 
term  is  defined  by  E.0. 12291,  entitled 
Federal  Regulation.  The  regulation  will 
not  have  a  $100  million  annual  effect  on 
the  economy,  and  will  not  cause  a  major 
increase  in  costs  or  prices  for  anyone.  It 
will  have  no  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  certify  that  this 
amended  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 


Flexibility  Act  (RFA),  5  U.S.C  601-612. 
Pursuant  to  5  U.S.C  605(b).  the  amended 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  fiexibiUty 
analyses  requirements  of  SS  603  and 
604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant 
economic  impact  on  small  entities;  i.e., 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
afiected  by  this  regulation  is  64.120. 

List  of  SubjecU  hi  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education,  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  September  &  1989. 
Edward ).  Derwinski, 
Secretary  of  Veterans  Affairs. 

Approved:  October  25, 1989. 
Matthew  De  Vera, 

Colonel,  USA,  Acting  Deputy  Assistant 
Secretary  of  Defense  (Military  Manpower  & 
Personnel  Policy). 

PART  21-[  AMENDED] 

In  38  CFR  part  21.  Vocational 
Rehabilitation  and  Education.  S  21.5143 
is  amended  by  revising  paragraphs  (a) 
and  (b)  and  adding  paragraph  (c)  to  read 
as  follows: 

§21J134    Rsstrtetlons  on  paying  befwms 
to  servicopsrBonBi 

(a)  Has  completed  3  months  of 
contributions  to  the  fund  or  has  made  a 
lump-sum  payment  which  is  the 
equivalent  of  at  least  3  months  of 
contributions  to  the  fund; 

(b)  Has  agreed  either  to  have  a 
monthly  deduction  from  his  or  her 
military  pay,  or  has  made  a  lump-sum 
contribution  to  the  fund,  or  both,  so  that 
the  12  months  participation  requirement 
of  S  21.5052(a)  of  this  part  will  be  met 
and 

(c)  Is  serving  on  active  duty  in  an 
enlistment  period  subsequent  to  the 
initial  period  of  active  duty  defined  in 
i  21.5040(b)(3)  of  this  part. 

(Autljority:  38  U.S.C.  1621. 1631,  Pub.  L  94- 
502) 

(FR  Doc  89-28066  Filed  12-1-89:  8:45  am] 
stLUNQ  cooc  ssao-et-M 
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POSTAL  SERVICE 

39  CFR  Part  111 

NonmailabOlty  of  Certain  Planta,  Plant 
Products,  arKf  Related  Articles 

agency:  Pofttal  Service. 

Acnow:  Final  rute. 

summary:  This  rule  amends  postal 
regiilations  to  reflect  the  provisions  of  39 
U.S.C.  3(314.  declaring  that  plants,  plant 
products,  and  related  articles  prohibited 
by  U.S.  Department  of  Agricxilture 
quarantines  from  moiring  by  common 
carrier  are  nonmailable  from  the 
respective  quarantined  areas.  The  law 
requires  the  Postal  Service  to  establish, 
by  regulation,  an  exception  for  plant 
articles  whose  movement  is  allowed 
under  conditions  prescribed  in  the 
notice  of  quarantine  or  other 
Department  of  Agriculture  regulations. 
The  law  also  provides  that  notices  of 
such  quarantines  must  be  displayed 
prominently  at  post  offices  in  the 
respective  quarantined  areas.  Another 
part  of  the  new  law  establishes  criminal 
penalties  for  knowingly  mailing 
anything  which  is  nonmailable  under  the 
regulations  implementing  39  U.S.C.  3014. 
EFFECTIVE  DATE;  January  3, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  F.E.  Gardner,  (202)  268-5178. 
8UPPt.EMENTARY  INFORMATION:  On 

September  15, 1989.  the  Poetal  Service 
published  in  the  Federal  Register  (54  FR 
38255]  and  invited  public  comments  on  a 
proposal  to  amend  its  regniabons  on 
nonmailable  articles  and  tubetances 
based  on  the  legislation  referred  to  in 
the  Summary.  These  amendments  were 
enacted  as  Public  Law  100-574  on 
October  31. 1988,  a  full  explanation  of 
which  was  given  in  the  proposal  and  is 
not  repeated  here. 

The  Postal  Service  received  comments 
from  two  sources  in  response  to  the 
invitation,  one  from  USDA's  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  and  the  other  from  the  Division 
of  Plant  Industry  of  Cahfomia's 
Department  of  Food  and  Agricnlture 
(CDFA).  These  comments  have  been 
considered  carefully,  and  a  discxusion  of 
them  foHows. 

While  expressing  no  disagreemeDt 
with  the  proposed  regulatory 
formulation  as  far  as  it  goes,  both 
agencies  focused  their  comments  on 
measures  to  enforce  the  law  and 
regulations.  Both  reiterated  strongly 
held  views  that  enforcement  wlU  be 
inadequate  to  prevent  transmission  of 
dangerons  plant  diseases  or  Infestations 
by  mail  unless  additional  measures  are 
taken  to  provide  for  "profiling"  and 
detention  of  mail  suspected  to  contain 


plant  material.  The  Postal  Service 
appreciates  the  concerns  which  these 
agencies  have  previously  made  known 
to  the  Postal  Service  and  to  the 
Congress  during  the  legislative 
deliberatiaos  which  led  to  raactment  of 
Public  Law  100-574.  We  acknowledge 
that  the  Domestic  Mail  Manual 
amendments  adopted  in  this  rulemaking 
do  not  address  mail  detention  or 
investigative  profiles,  and  do  not  think 
that  the  kinds  of  enforcement  provisions 
sought  by  the  two  agricultural  agencies 
can  appropriately  be  added  to  these 
regulations  in  this  rulemeiking. 

While  new  39  U.S.C  3014  has  added 
quarantined  plant  material  to  the  long 
hst  of  items  made  nonmailable  by  law, 
the  statute  did  not  change  existii^  law 
cooceming  the  detention  of  mail  if 
suspected  to  contain  nonmailable 
matter.  In  accordance  with  Fourth 
Amendment  precepts,  those  classes  of 
mail  which  are  sealed  against  inspection 
can  be  detained  for  a  brief  period  of 
time  in  order  to  assemMe,  without 
avoidable  delay,  evidence  suffident  to 
satisfy  the  probabl*;  cause  requirement 
for  a  search  warrant,  and  to  apply  for, 
obtain,  and  execute  the  warrant.  Current 
Postal  Service  regulations  [peat  115, 
Domestic  Mail  Manual]  provide  the 
procedural  framework  for  detention  to 
enforce  various  nonmailability  laws, 
while  observing  Fourth  Amendment 
restrictions. 

The  APHIS  comments  also  suggested 
an  amendment  to  Domestic  Mail  Manual 
115.92b,  concerning  certain  inspections 
in  Hawaii  and  Puerto  Rico  of  mail 
reasonably  suspected  of  containing 
plant  matter  or  pests,  when  the  mail  is 
not  sealed  against  inspection  or  when 
the  sender  consents  to  inspection.  The 
suggestion  was  that  the  provision  should 
be  extended  to  any  area  of  the  country 
where  a  Federal  plant  quarantine  is  in 
effect,  in  light  of  enactment  of  39  U5.C. 
3014  which  does  not  limit  itself  to 
Hawaii  and  Puerto  Rico.  This  provision 
of  the  Manual,  put  in  place  a  number  of 
years  prior  to  enactment  of  section  3014, 
has  served  to  assist  in  the  enforcement 
of  the  preexisting  plant  quarantine  laws 
which  also  are  not  limited  by  their  own 
terms  to  Hawaii  and  Puerto  Rico.  It  has 
been  our  understanding  that  the  focus 
on  those  two  places  for  this  purpose  has 
effectively  covered  the  serious  problem 
areas.  While  we  would  be  willing  to 
consider  any  showing  that  this  coverage 
falls  short  in  actual  practice,  we  see  no 
purpose  to  extending  the  procedures  to 
areas  where  they  are  not  demonstrated 
to  be  warranted  in  fact 

"Profiling"  techniques  for  use  by  law 
enforcement  personnel  are  not 
appropriate  subjects  for  regulatiotts  bt 
the  Domestic  Mail  Manual  as  suggested 


in  the  comments.  The  I^istaJ  Service  and 
the  agricultural  enforcement  agencies 
have  shared  their  respective  concerns 
about  profiles  and  other  aspects  of 
eirforcement  procedures  on  previous 
occasions.  We  expect  to  continne  to 
work  widi  these  agencies  and  other 
interested  authorities,  within  applicable 
legal  constraints. 

The  particular  formulation  for  an 
investigative  profile  suggested  in  the 
CDFA  comment  focused  on 
identification  of  plant  material,  in 
general,  in  die  mailstream,  not  on 
specifically  quarantined  material.  Under 
current  law,  only  the  specific  types  of 
plant  material  which  are  covered  by 
applicable  quarantines  are  nonmailable 
and  subject  to  postal  enforcement 
measures.  The  Postal  Service  has 
suggested  both  to  the  two  agencies  and 
to  interested  legislative  officials  that  a 
statute  which  made  nonmailable  a/I 
imlicensed  plant  material  coming  from 
the  two  areas  (Hawaii  and  Puerto  Rico) 
whose  semitropical  environments  entail 
the  greatest  risk  might  offer  an 
opportimity  for  improved  enforcement 

The  APHIS  comment  letter  questioned 
the  statement  in  the  preamble  to  the 
proposed  rule  that  the  Postal  Service 
had  met  the  consultation  requirement  in 
39  U.S.C  3014(c).  This  provision  requires 
the  Postal  Service  to  adopt,  by 
regulatioo,  after  consultations  with 
USDA.  an  exception  to  the  general 
restrictions  on  mailing  quarantined 
plant  matter,  so  that  mailings  complying 
with  APHIS  regulations  under  the  Plant 
Quarantine  Act  will  continue  to  be 
permitted.  APHIS  was  provided  an 
opportunity  to  review  drafts  of  the  new 
Postal  Service  Publication  14.  which 
contains  the  detailed  provisions 
concerning  the  quarantine  requirements. 
Implementation  of  the  new  law  was  also 
discussed  at  a  March  30. 19S9  meeting  of 
Postal  Service  and  USDA 
representatives.  We  have  heard  ik> 
objection  to  the  manner  in  whkk  the 
regulations  adopted  today  accomplish 
the  regulatory  exception  required  by 
section  3014(c).  The  concerns  expressed 
during  consultation  and  in  the  comments 
have  related  to  procedures  for 
enforcement  against  items  vrfiicfa  sre  not 
excepted  from  the  mailing  pn^bitions. 
These  same  matters  have  been  explored 
on  many  occasions,  and  all  three 
agencies  are  aware  of  the  others* 
ccmcems. 

Last  CDFA's  comment  asked  why 
Publication  14,  which  is  incorporsled  by 
reference  in  the  Domestic  Mail  Mairaal 
regulations  and  was  made  avaUable  in 
conjunction  with  the  proposed  rule, 
provides  that  a  plant  or  plant  product 
inspected  raider  the  Terminal  Inspection 
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Act,  7  U.S.C  166,  and  found  to  be 
subject  to  a  plant-quarantine  law  or 
regulation  prohibiting  its  movement  will 
be  returned  to  the  sender  upon  his 
paymrait  of  the  return-postage  cost  and 
does  not  say  instead  that  it  will  be 
seized  as  evidence  that  18  U.S.C.  1716B 
has  been  violated.  This  provision  simply 
follows  the  statutory  language  in  7 
U.S.C.  166,  which  provides  that  when  a 
terminal  inspection  identifies 
quarantined  material  the  postmaster 
"shall  promptly  notify  the  sender  of  said 
plants  or  plant  products  that  they  will  be 
returned  to  him  upon  his  request  and  at 
his  expense." 

After  carefully  considering  the 
comments  received,  the  Postal  Service 
finds  good  reason  to  adopt  the 
regulations  as  proposed,  except  in  the 
interest  of  darity,  for  a  word  order 
change  in  the  heading  of  S  124.66  of  the 
Domestic  Mail  Manual  and  in  the  title  of 
Postal  Publication  14. 

Accordingly,  the  Postal  Service  adopts 
the  following  amendments  to  part  124  of 
the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Fart  111 

Postal  Service. 

PART  111^  AMENDED] 

1.  The  authority  citation  f(»  part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  55Z(a);  39  U.S.C  101. 
401,  403.  404.  3001-3011.  3201-3219,  3403-3406, 
3621,5001. 

2.  Revise  124.66  to  read  as  follows: 

PART  124—NONMAILABLE  MATTER- 
ARTICLES  AND  SUBSTANCES; 
SPECIAL  MAfUNQ  RULES 


9124.66    llainngPtants(39U.8.C.3014;1S 
U.S.C.  1716B)k 

.661    General  In  general,  plants  and 
plant  products  are  mailable  within  the 
United  States  and  its  Territories  and 
Possessions.  However,  to  prevent  the 
spread  of  plant  pests,  diseases,  and 
insect  infestati<His,  the  movement  of 
plants,  plant  pests,  plant  products,  and 
other  related  matter,  through  the  mail 
and  otherwise,  is  subject  to  certain 
restrictions  and  prohibitions  of  the  US. 
Department  of  ALgricuIture  (USDA). 

.662    Mailing  Restrictions.  As 
provided  by  39  U.S.C  3014(b),  any  plant 
plant  product  or  other  article  capaUe  of 
carrying  a  dangerous  plant  disease  or 
insect  infestation  is  nonmailable  from  a 
quarantined  area,  if  the  movement  of 
any  such  iiaa  by  common  carrier  is 
prohibited  by  a  USDA  quarantine  that 


has  been  established  pursuant  to  7 
U.S.C  161. 
.663    Exceptions.  Any  such  plant 

plant  product  or  other  article  is  mailable 
from  a  quarantined  area  if  (1)  its 
movement  by  common  carrier  is  allowed 
under  conditions  prescribed  in  the 
notice  of  quarantine  or  in  other  USDA 
regulaticms,  issued  under  7  U.SC  161, 
governing  its  inspection,  disinfection, 
certification,  and  other  conditions  for  its 
movement  and  (2)  if  its  movement  by 
mail  complies  with  all  such  conditions. 

.864    Penalties.  18  U.S.C  1716B 
provides  criminal  penalties  for  mailing 
anything  nonmailable  under  39  U.S.C 
3014(b),  unless  the  item  is  excepted 
under  postal  regulations. 

.665    USPS  Regulations.  Publication 
14,  Mailing  Plants,  describes  pertinent 
portions  of  these  restrictions  and 
prohibitions,  and  prescribes  procedures 
for  their  application  consistent  with  the 
mail  seoirity  regulations  in  DMM  115.  It 
also  prescribes  packaging  requirements 
for  plants  allowed  in  ttie  mail. 

.666    USDA  Notices  and  Regulations. 
USDA  quarantine  notices,  issued  under 
7  U.S.C.  161,  are  prominently  displayed 
at  post  offices  within  the  respective 
quarantined  areas.  They  are  also 
published  in  the  Federal  Register  and 
codified  in  7  CFR  (see,  e.g..  7  CFR  parts 
301  and  318).  Detailed  information 
concerning  them,  as  well  as  other  USDA 
regulations,  may  be  obtained  by  writing 
to:  U.S.  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service,  Plant  Protection  and 
Quarantine  Programs,  Hyattsville,  MD 
20782-2011. 

A  transmittal  letter  making  these 
changes  in  the  Domestic  Mail  Manual 
will  be  published  and  will  be 
transmitted  automatically  to 
subscribers.  Notice  of  issuance  of  die 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  111.3. 
Fred  Egglestoa, 

Assistant  General  Counsel  Legislative 

Division. 

[FR  Doc.  8»-28304  Filed  12-1-89;  M&  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 25,  SO,  and  87 

[OEN  Docket  Ho.  69-103;  FCC  89-262] 

Mobile  ^M\K)  S«>'irlc«s;  hnptemantation 
of  Fir\ai  Acts  o«  #of1(  AdnHnlatrathf 
Radio  Confaranca 

AOENCY:  Federal  Coaimunications 
Commission. 


ACnON:  Final  rule. 


r.  This  Report  and  Order  is  the 
first  in  a  series  of  rulemaking 
proceedings  implementing  the  Final  Ads 
of  the  1987  World  Administrative  Radio 
Conference  for  Mobile  Services  (1987 
Mobile  WARC)  into  the  Commission's 
Rules.  This  proceeding  addresses  those 
revisions  of  the  International  Radio 
Regulations  that  became  effective  on 
October  3, 1988,  It  amends  the  Table  of 
Frequency  ADocations  (47  CFR  2.106). 
the  Radiodetermination  Satellite  Service 
(RDSS),  and  certain  maritime  mobile 
and  aeronautical  mobile  service  rules. 
Those  revisions  diat  become  effective 
on  July  1, 1091.  i.e~,  changes  to  the  high 
frequency  (HF)  maritime  mobile  band 
(4000-27500  kHz)  and  revisions  to 
implement  the  Global  Maritime  Distress 
and  Safety  System  (GMDSS),  will  be 
addressed  in  2  separate  follow-on 
proceedings. 

EFFECnvK  OATH  January  3, 199a 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW„ 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  S.  Hosford,  Special  Services 
Division.  Private  Radio  Bureau.  Federal 
Communications  Commission, 
Washington.  DC  20554;  or  telephone 
(202)  632-7197. 

SUPPLEMENTARY  INFORMATKNC  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  GEN  Docket  No.  89-103, 
adopted  September  29, 1989,  and 
released  October  19, 1989.  The  complete 
text  of  the  Report  and  Order  is  svailable 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1919  M 
Sti«et  NW..  WashingtcHi.  DC  The  full 
text  also  may  be  purchased  trom  the 
Commission's  copy  contractor 
International  Transcription  Service,  2100 
M  Sti^et  NW.,  Suite  14a  Washington, 
DC  20037;  telephone  202-857-380a 

Summary  of  Report  and  Order 

1.  This  Report  and  Order  amends  the 
U.S.  Table  of  Frequency  Allocations 
contained  in  Part  2  ctf  the  Commission's 
Rules  and.  except  for  the  spectnun 
allocated  for  the  Mobile  Sateltite 
Service  (MSS),  it  reflects  the  freqouicT 
allocation  changes  adopted 
internationally.  The  MSS  allocated  In 
the  bands  1530-1559/1626.5-1660.5  MHz 
(L-band)  was  fully  reconsidered  by  the 
Commission  on  May  31. 1989,  and  no 
changes  were  made  to  die  domestic 
MSS  aUocation.  Because  the  c<Hnments 
and  reply  comments  were  essentially  a 
reiteration  of  the  previous  arguments 
raised,  no  changes  to  the  domestic 
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allocation  at  L-band  were  adopted  by 
this  Report  and  Order. 

2.  The  Report  and  Order  also  includes 
a  change  in  the  feeder  downlink 
allocation  for  the  Radiodetermination 
Satellite  Service  (RDSS).  Except  for  a 
change  in  the  feeder  downlink  at  5  GHz. 
the  ROSS  was  established  in  accordance 
with  U.S.  proposals.  The  change  in  the 
feeder  down-link  was  supported  by  the 
current  RDSS  licensee,  Geostar 
Positioning  Corporation  (GPC).  GPC  also 
proposed  that  Part  25  be  amended  to 
expand  the  RDSS  feeder  uplink  from 
6525-6541.5  MHz  to  6525-6607  MHz. 
Because  feeder  upUnks  are  already 
permitted  under  Uie  fixed  satellite 
service  allocated  in  Part  2  and  this 
proposal  did  not  stem  from  any  action 
taken  at  the  1987  Mobile  WARC.  no 
change  was  made  to  the  RDSS  feeder 
uplink  at  6  GHz  by  this  proceeding.  The 
Commission  stated  that  this  matter  can 
best  be  examined  during  the  processing 
of  CPCs  application  oirrently  on  file. 

3.  Several  other  changes  to  the 
maritime  mobile  and  aeronautical 
mobile  services  were  adopted  also.  Of 
particular  concern  to  the  commenting 
parties  was  the  new  10  Hz  frequency 
tolerance  for  ship  and  coast  stations 
using  automated  maritime  data 
transmitters.  Five  parties  requested 
clarification  of  the  implementation  date 
with  regard  to  existing  equipment  After 
reviewing  the  comments,  the  proposed 
rules  were  rewritten  to  clarify  that 
existing  transmitters  used  for  narrow- 
band direct-printing  (NBDP)  and 
installed  before  January  2. 1992.  may 
continue  to  be  used  indefinitely.  This  is 
in  accordance  with  the  international 
requirements.  Likewise,  the  proposed 
rule  for  ship  transmitters  used  for  digital 
selective  calling  [DSC]  was  rewritten  to 
permit  transmitters  Installed  before 
January  2, 1992,  to  continue  to  be  used 
until  February  2. 1999. 

4.  For  coast  stations  using  DSC 
transmitters,  however,  the  Commission 
maintained  the  January  1, 1990.  date 
currently  in  the  Rules.  It  indicates  that 
this  requirement  is  reasonable  and  in 
the  public  interest.  First  considering 
that  January  1, 1990,  is  fast  approaching, 
any  coast  station  planning  to  add  DSC 
equipment  in  the  early  1990's  would 
have  already  considered  its  equipment 
needs  based  on  existing  Commission 
Rules.  Second,  reliable  communications 
can  be  enhanced  by  initially  requiring 
this  improvement  on  a  small  number  of 
coast  stations  rather  than  the  mora 
numerous  ship  stations.  Third,  the  cost 
of  replacing  equipment  purchased  in 
1990  under  old  specifications  is  avoided. 
The  Report  and  Order  also  clarifies  that 
adding  a  separate  NBDP  or  DSC  facility 


to  existing  transmitters  in  use  under  the 
existing  tolerances  will  not  be 
considered  a  newly  installed 
transmitter.  Thus,  such  an  arrangement 
could  be  used  indefinitely  for  NBDP  and 
until  February  2. 1999.  for  DSC 

5.  The  Commission  also  declined,  at 
this  time,  to  restrict  the  use  of  fi^quency 
156.8  MHz  (channel  16)  by  aircraft  for 
general  calling  purposes.  It  noted  that  its 
proposal  was  simply  to  clarify  the  rule 
and  any  amendment  to  restrict  the  use 
of  156.8  MHz  below  1000  feet  was 
outside  the  scope  of  this  proceeding.  The 
Commission  stated,  however,  that  a 
future  proceeding  would  consider  the 
matter  if  it  is  shown  that  continued  use 
of  156.8  MHz  by  aircraft  is  causing 
serious  degradation  of  maritime  safety 
communications.  No  changes  to  47  CFR 
80.379  and  87.187  were  adopted  at  this 
time 

6.  The  Commission  also  adopted  a 
new  emission  limit  of  28  dB  relative  to 
the  mean  power  for  single-sideband 
radiotelephone  transmitters  operating  in 
the  bands  1605-27500  kHz.  It  specified 
additional  fi-equencies  below  4  MHz  for 
DSC  and  radiotelephony  calling. 
Detailed  technical  requirements  for 
NBDP  operations  were  replaced  by 
references  to  the  appropriate 
International  Radio  Consultative 
Committee  (CCIR)  Recommendations. 
They  will  ensure  that  future  equipment 
meets  or  exeeds  the  international 
standards.  New  definitions  were 
adopted  for  aeronautical  mobile  route 
(R)  and  off-route  (OR)  services, 
aeronautical  mobile  satellite  (R)  and 
(OR)  services,  land  earth  station,  base 
earth  station,  and  land  mobile  earth 
station.  The  definition  of  RDSS  was 
amended  also.  The  proposed  editorial 
changes  to  47  CFR  87.187  (o)  and  (x) 
were  adopted.  Finally,  the  emissions 
designators  in  47  CFR  80.359  were 
moved  to  47  CFR  80.207.  These  changes 
reflect  the  revisions  to  the  Radio 
regulations  adopted  at  the  1987  Mobile 
WARC  or  earlier  conferences. 

7.  The  decisions  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form.  Information  collection,  record 
keeping,  labeling,  disclosure,  or  record 
retention  requirements,  and  will  not 
increase  or  decrease  the  burden  hours 
imposed  on  the  public 

8.  Accordingly,  it  is  ordered.  That 
pursuant  to  the  authorify  contained  in 
Sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C  154(i)  and  303(r). 
parts  2.  25. 80,  and  67  of  the 
Commission's  Rules  are  amended  as  set 


forth  at  the  end  of  this  document 
effective 

9.  It  is  further  ordered,  That  a  copy  of 
this  Report  and  Order  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

10.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

List  of  Subjects 

47  cm  Part  2 

Frequency  allocations.  Radio. 
Treaties. 

47  CFR  Part  25 

Radio.  Satellite  radio 
communications.  Satellites. 

47  CFR  Part  80 

Coast  stations.  Communications 
equipment  Marine  safety,  Radio,  Ship 
stations.  Telegraph.  Telephone. 

47  CFR  Part  87 

Aeronautical  stations,  Air 
transportation.  Communications 
equipment  General  aviation.  Radio. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

Rule  Changes 

Parts  2.  25, 80  and  87  of  title  47  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  2-{  AMENDED] 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  4.  302.  303,  307, 48  Stat 
lOee.  1082.  as  amended  47  U.S.C  154,  302. 
303,  307,  unless  otherwise  noted. 

2.  Section  2.1(c)  is  amended  by 
revising  the  definition  for 
Radiodetermination-Satellite  Service 
and  adding  the  others  in  the  correct 
alphabetical  position  to  read  as  follows: 

(2.1    Tanrn  and  defMtiena. 

Aeronautical  Mobile  Off-Route  (OR) 
Service.  An  aeronautical  mobile  service 
intended  for  communications,  including 
those  relating  to  flight  coordination, 
primarily  outside  national  or 
international  civil  air  routes.  (RR) 

Aeronautical  Mobile  Route  (R) 
Service.  An  aeronautical  mobile  service 
reserved  for  communications  relating  to 
safefy  and  regularity  of  flight  primarily 
along  national  or  international  civil  air 
routes.  (RR) 

Aeronautical  Mobile-Satellite  Off- 
Route  (OR)  Service.  An  aeronautical 
mobile-satellite  service  intended  for 
communications,  including  those 
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relating  to  flight  coordination,  primarily 
otrtside  national  and  international  civil 
air  routes.  (RR) 

Aeronautical  Mobile-Satellite  Route 
(R)  Service.  An  aeronautical  mobile- 
satellite  service  reserved  for 
communications  relating  to  safefy  and 
regularity  of  flights,  primarify  along 
national  or  international  dvil  air  routes. 
(RR) 

Base  Earth  Station.  An  earth  station 
in  the  fixed-satellite  service  or,  in  some 
cases,  in  the  land  mobile-satellite 
service,  located  at  a  specified  fixed 
point  or  within  a  specified  area  on  land 
to  provide  a  feeder  link  for  the  land 
mobile-satellite  service.  (RR) 

Land  Earth  Station.  An  earth  station 
in  the  fixed-satellite  service  or,  in  some 
cases,  in  the  mobile-satellite  service, 
located  at  a  specified  fixed  point  or 
within  a  specified  area  on  land  to 
provide  a  feeder  link  for  the  mobile- 
satelhte  service.  (RR) 


Land  Mobile  Earth  Station.  A  mobile 
earth  station  in  the  land  mobile-satellite 
service  capable  of  surface  movement 
Mrlthin  the  geographical  limits  of  a 
cotmtry  or  continent  (RR) 
•        •        *        •        • 

Radiodetermination-Satellite  Service. 
A  radiocommunication  service  for  the 
purpose  of  radiodetermination  involving 
the  use  or  one  of  more  space  stations. 
This  service  may  also  include  feeder 
links  necessary  for  its  own  operation. 
(RR) 

3.  In  §  2.104.  paragraph  (cK3)  is 
revised  to  read  as  follows: 

S  2.104    International  Taiato  ot  Frequency 
Allocations. 


(3)  The  "European  Maritime  Area"  is 
bounded  to  the  north  by  a  line  extending 
along  parallel  72*  North  fi-om  its 
intersection  with  meridian  55*  East  of 
Greenwich  to  its  intersection  with 
meridian  5*  West  then  along  meridian 


5*  West  to  its  intersection  with  parallel 
67*  North,  thence  along  parallel  67* 
North  to  its  intenection  with  meridian 
32*  West  to  the  west  by  a  line  extending 
along  meridian  32*  West  to  its 
intersection  with  parallel  30*  North:  to 
the  south  by  a  line  extending  along 
parallel  30*  North  to  its  intersection  with 
meridian  43*  East  to  the  east  by  a  line 
extending  along  meridian  43*  East  to  Its 
intersection  with  parallel  60*  North, 
thence  along  parsLllel  60*  North  to  its 
intersection  with  meridian  55*  East  and 
thence  along  meridian  55*  East  to  its 
intersection  with  parallel  72*  North. 
•        *        •        •        • 

4.  Section  2.106  is  amended  by 
removing  Footnotes  458,  473,  583,  590. 
680.  681,  698,  609.  728.  774,  775,  776. 
US39.  US232.  US241,  US248,  US280,  and 
US268  in  their  entirefy,  and  by  amending 
the  Table  of  Frequency  Allocations  and 
the  subsequent  Footnotes,  to  read  as 
follows: 

SZ106   Table  el  Frequency  Allocatlone 


International  table 

United  States  labia 

FOC  uaa  deaignatora 

Raglon  2  allocation 
kHr 

(2) 

ri6(jNjii  J  anocaiion 
kHi 

0) 

Region  1  al 

nnocanon  wnz 
(5) 

kHz 
(1) 

Allocation  kHs 

Rule  Partes)                 Freouendee 
C6)                              (7) 

14-19.95 

• 

• 

• 

• 

.  14-19.95.       

~  Fixed  maritima 

mobta. 
.  448    US294 

• 

.  20.05-69 

• 
14.10  K 

•                           • 

• 

•    •    • 

• 

• 

Fixed 

448    US294           

•    •    • 

20.05-70 

• 
20  05-59 

•                           • 

! 

t 

!l 

• 
• 
• 

•    •    • 

mobila. 
-  448    US294 

•         •         • 

]  61-70 

.  Fixed  maritima 

moblla. 

.  448    US294 

.  70-90           

Fixed  maritima 

mot)lie 

radioiocaiioa 

Fixed 

448    US294 
__  59-61 

•        •        • 

61-70            Z 

•    •    ■ 

•    •    • 

•    •    • 

AM     llfi9<U 

70-90 

Fixed  radntocatnn 

70-72 

•         • 

72-«4 

70-90 

•    •    • 

.  70-72 

•    •    • 

-   TS-S4   .     

•    •    • 

•         • 

•          •          • 

-  M-M 

84-8e 

•         • 

•     •     • 

-  66-W.. 

86-90 . 

* 

•         • 

90-110      „ 

•    •    • 

448    451     US294. 
.  90-110 

•        •        • 

446    461    US2»4       .... 
OA.iin 

• 

Radkmtvtgation  453 

Fbcad. 
453A    454 

•    •    • 

•    •    • 

110-112 

110-130 

•        •        • 

.  110-11? 

•     •     • 

.  ii«.ii7a 

iin.190 

•        • 

Fixed  nartinie 

fnobM 

mobHa 

•    •    • 

112-115 

•        • 

• 

•   •    • 

115-117.6- 

•        • 

• 

1 17.6-126  « 

117A-19M         

•    • 

• 
• 

•     •     • 
'   19K.19a 

126-129 

•        • 

•      •      • 

:hiA2 
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intematiorw  taoio 

United  States  table 

FCC  use  destgnatofs 

Region  1  allocation 
kHz 

(1) 

Region  2  allocation 
kHz 

(2) 

Regkx)  3  allocation 
kHz 

(3) 

(6)                                 (7) 

AtocationkHz              Allocation  kHz 
W                                   (5) 

12»-130.„. 

•        •        • 

129-130 

•         •         • 

130-160 

•     •     • 

451     454    US294 451    454    US294 

130-160 130-160-.    — 

•     •     •                                                                •     •     • 

130-148.5 
Mwitinw  mobNe/ 

feed/. 
454  457 

130-160 

•     •     • 

•     •     • 

iAfli;_?«        _               ..  ™.    — 

ieo-i80.._    

•  •   • 

190-200 _.. 

•  •     • 

200-275 

Aeronautical 
radk)navigation 
aeronautical  mobile. 

160-190 _ 

•  •     • 

•  •     * 

20O-285„ 

Aeronautical 
radionavigatkxi 
aeronautical  mobtle. 

160-190 160-190.._ „.      

•  •     •                                                                •     •     * 

190-200™             190-200 

•  •     •                                                                •     •     • 

•     •     • 

460  461  462 

200-275 200-275 

•     •     •                                                                •     •     • 

•     •     • 

255_j^5                                                  

Broadcasting/ 
aeronautical 
radionavigation/ 
4«3. 

275-285 - 

275-285 275-285 

•     •     •                                                                 •     •     • 

e 

462  464  464A„ 

Aeronautical 
radioruMgatk>n 
aeronauteal  mobile 
maritime 
radkxMvigation 
(radiobeacons). 

283.5-315 ._. 

Mwitime 
radlonavigation 
(radiotMacons)  466 
/aeronautical 
radionavigation/. 

464A  465  466A 

285-315 - 

•     •     • 

315-325 

285-325 285-325 

•     •     •                                                                 •     •     • 

•    •     • 

315-32S.    

315-325 

415-435- 


415-495 

Maritime  mobile  470 
aeronautical 
rKlkxtavigation 
470A. 


Aeronautical 
radionavigation 
maritime  mobile 
470. 

469A    US294 


435-495.. 


Mvnime  Mobile  470 

aeronautical 

radionavigatioa 

465    471     472A 469    469A    471 

472A. 


471  US231  472A 
US294. 


415-435 

Aeronautical 
radionavigation 
maritime  mobile 
470. 

469A    US294.- 

435-495 _ 

Maritime  mobile  470 . 
aeronautical 
radionavigatioa 

471  US231  472A 
US294. 


41S-435.. 


435-495 

Maritime  mobile  470 . 


505-526.5 _ 505-510... 

Maritime  mobile  470/  * 

aeronautical 

radionavigation/. 


510-525- 


Mobile  474 
aeronautk:al 
radionavigatiort 


465    471     474    475  

476. 


525-535.. 


526.5-1  606.5- 


505-526.5 

Maritime  mobto  470 
474/aerorautical 
radtonavigation/ 
aeronautical  mobile 
land  mobile. 


471. 


526.5-535. 


535-1605. 


•         •         • 

535-1  606.5  .„_ 


505-510-. 


510-525 .. 

Aeronautk^al 
radkxwflgatwn 
(radiobeacora) 
maritime  mobile 
(ships  only). 


505-610- 


510-525 

Aeronautical 
radionavigation 
(radiobeacons) 
maritime  mobile 
(ships  only). 


474    US14    US18         474    US14    US18 

US225.                            US22S. 
525-535 525-635 -... 


518  kHz  is  used  for 
international 
NAVTEXInthe 
maritinw  mobile 
•ervice. 


535-1605. 


535-1605. 
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Intamational  table  United  States  table  KC  uae  dea^)n«tors 


Region  1  allocation        Regkxi  2  alk)cation        Region  3  aHocatkxi 
kHz  kHz  kH7 


a) 


(2) 


kHz 
(3) 


Govemmefrt 
AOocatkjnkHz 

(4) 


Nor>-Govemmen( 
Aik>cation  kHz 

(5) 


RulePaiKs) 
(6) 


Spodtf-Use 
Ffequeixaes 

(7) 


•        •        • 


*        •        • 


1  60&-1  615- 


1  605-1  625 - „.  1  605-1  615 

Broadcasting  480....- „..„..  •    •    • 

1  606.5-1  625 1  606.5-1  800 

Maritime  Mobile  •    *    •  — _.. . 

480A/Fixed/  /land 
Mobile/. 

I  - 1  615-1  625...- 1  615-1  625. 

483  484..-. 480A481 ... 

1  625-1  636 1  625-1  705 _. 1  625-1  705 1  625-1  705. 

•  •    •  Broadcasting  480/       ...  .  .  . 

fixed/  /motxle/ 
radiolocation  480A 
481. 

1  635-1  800 1  705-1  800 1  705-1  800 1  705-1  800. 

Maritime  mobile  *    *    *  ... 

480A  /fixed/  /land 
mobile/. 

483-484-488  „ „ 

1  800-1  810 1  800-1  850 1  800-2  000 1  800-1  900 1  800-1  900. 

•  •    •  Amateur •    *    *  „ 

1  810-1  850 


•        •        • 


1  850-2  000 1  850-2  000 1  900-2  000 1  900-2  000 -...- 

•    *    •  Amateur  fixed  mobile  ...  ... 

except  aeronautical 
mot)ile 
radiolocation 
radionavigatnn. 
494 - 

•  •  •  •  • 

2  173.5-2  190.5 2  1735-2  190.5 2  173.5-2  190.5 

Mobile  (distress  and     Mobile  (distress  and  Mobile  (distress  and 

calling).  calling).  calling). 

500  501  500A  500B — ..  500  501  US279  500A  500  501  US279  500A 

500B.  500B. 


§  2.106    Tabic  of  Frequenqr  AllocatkMM 


Intematwnal  table 


United  States  table 


Region  1  aHocatlon        Region  2  aHocation        Region  3  altocation 
MHz  MHz  MHz 


(1) 


74.8-75.2.. 


87.5-100.. 

•     •     • 


100-108. 


(2) 


(3) 


Government 
Alk>cation  MHz 

(4) 


Nort-Govemment 

AHocation  MHz 

(5) 


FCC  use  designators 


RulePwt(s) 
(6) 


Spedal-Usa 
FrequerKies 


(7) 


Aeronautical 

radionavigatnn. 
572  572A 


74.8-75.2 74.8-75.2...- 

•         •         •  •         • 


75.2-87.S.- 75.2-75.4 75.2-75.4 75.2-75.4_ 


75.4-76 75.4-67.. 

•         •         •  * 

76-68 '. 


75.4-76 75.4-76 

•         •         • 


•         •         • 


76-86.. 


76-88.. 


87-100.. 


86-100.. 


88-108 ..„  88-108 

...  •    •    • 


Broadcasting 

582    584    585 

586    587    588    589. 


108-117.975 108-117.975 106-117.975., 

Aeronautical  ...  ...  

radionavigation. 


■lam- 
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Intemational  table 


Rsgnn  1  allocation        Region  2  allocation        Region  3  allocation 
MHz  MHz 


(1) 


(2) 


(3) 


United  States  table 


GovenwMnt 
ANocalion  MHz 

(4) 


Non-Govemment 
Allocation  MHz 

(5) 


FCC  use  designators 


Rule  Part(s) 
(8) 


Spedal-Uae 
Frequencies 

(7) 


590A.. 


136-137.. 


Aeronautical  mobile 
(R).  fixed.  MoMe 
except  aeronautical 
mobtle  (R). 

591     595    594A 


1 36-1 37 _ 1 36-1 37 

•         •         •  •         • 


149.9-150.05. 


150.05-153 

•  •  • 


Radionavigatiorv 
satellite. 

609    609A 

150.05-156.7625 

Fixed  mobile 


•11    613    613A- 


149.9-1 50.05 149.9-1 50.05 

Radionavigation-  Radionavigatiorv 

satellite..  satellite. 

609A 609A 

1 50.05-1 50.8 1 50.05-1 50.8 

•         •         •  •         •         • 


150.8-156.2475 


150.8-152 

•         •         • 


...  152-152.255 

•        •        • 

...  152.255-152.495.. 


153-154 

•         •         • 


152.495-152.855... 

•  •         • 

152.855-156.2475. 

•  •         * 


•         *         • 


154-156.7625 

Fixed  mob4le  except 

aeronaut)cal  mobile 

(R). 
613  613A 


156.7825-156.8375. 


156.2475-1 57.0375 1 56.2475-1 57.0375 . 

Maritime  mobile 

NQ117. 


156  8375-174 156.8375-174 

Fixed  mobtle  except  •    •    • 

aeronautical  mobile. 


61.3    61 3B    614 

615. 


613    613A  613    613A 

US77    US106 US77    US106 

US107    US266 US107    US266 

1 57.0375-1 57.1 875 1 57.0375-1 57. 1 875 . 


174-223 174-216 

•  •  •  •  •  • 

216-220 „ 

Fixed  maritime 

mobile 

radiolocation  627. 
627A 


174-223 _ 


174-216. 

•        «        • 

216-220 


174-216 


216-220.. 


328  6-335.4. 


Aeronautical 

radionavigation. 
645    645A 


328.6-335.4. 


328  8-335.4. 


399  9-400  05. 


Radionavigation- 

satellite 
609    6458 


399.9-400.5 

Radiorwvigation 

satellite. 
6458 


396.9-400.05 

Radionavigation 

satellite. 
6458  — 


406-406.1 . 


420-430 _... 

430-440 


Mobile- satellita 

(Earttvto-space). 
649    649A _. 


Radiolocation 

amateur. 
653    658    659    660 

660A    663    664. 


406-406.1 

Mobile-satellite 

(Earttt-io-apace). 
649    649A 

• 

420-450 


406-406.1 

Mobile-satellite 

(Earth-to-space). 
649    649A 


420-450.. 


Ft^derai  Register  /  Vol.  54.  No.  231  /  Monday,  December  4,  1989  /  Rules  and  Regulations       499'"i 


Intemational  table 

United  States  table 

FCC  use  designators 

Region  1  allocation 

Region  2  allocation 
MHz 

(2) 

Region  3  allocation 
MHz 

(3) 

Government 

Nofv<jovemment 
Allocation  MHz 

(5) 

m                   (7) 

MHz 

!l 
(1) 

Allocation  MHz 
(4) 

440-450 

'. 

•    •    • 

470-790 

Broadcasting.. 


676    667A    682 
683    664    685 
686    686A    687 
689    693    694. 


470-512 470-585 470-512 470-512 

•    ••  •••  ••• 


512-606.. 


512-606.. 


512-606... 


565-610.. 


608-614 608-614 


606-614.. 


•    •   * 


610-690 


61 4-606 61 4-606.. 

Broadcasting  fixed        •• 

mobile. 


614-606.. 


806-902 806-621..- 

•        •        •  •       1 


790-862. 

Fixed  broadcasting 675    692    692A         

693. 

806-690 

694    695    695A  Fixed  mobile  _ 

696   697    702.  broadcasting. 

862-690.. — - 

Fixed  moWte  except     — • 821-824. 

aeronautical  mobila. 

Broadcasting  703...- ' 

704 _. 692A    700 - 


890-942 „..  690-902 

•    •    • 


890-942 894-896 

Fixed  mobile  except     ~ 696-901 

aeronautical  mobile. 

Radiolocation *    *    * 

901-902 


704A    705 

902-028 _ 902-928 — ....... 

Fixed  amateur  mobile 

except  aeronautical 

mot>ile. 
Radiolocation  705       *    *    * 

707    707A. 

928-942 _ 928-932 „ 

•  •  •  •  •  • 


„.  902-928.. 


932-935... 


...  928-929 

•  •  • 

...  929-932 

•  •    • 

Z  932-935 

•  •   • 


935-941 

ft    •    • 


935-940.. 


940-941.. 


942-960.. 


942-960 942-960.. 


941-944 941-944.. 


Fixed  mobile  except 
aeronautical  mobile 
broadcasting  703. 


«    •    •  • 

944-960 _....  944-960- 


ft         •         • 


ft         ft         ft 


704. 


1  215-1  240 -... 1  215-1  240 1  215-1  240  . 

Radtolocation;  *    *    * 

radiortavigation- 

satellite  (space-to- 

Eartti)7l0  711 

712  712A  713. 
1  240-1  260 — .. - 1  240-1  300 1  240-1  300  . 


4^86 
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sclera!   Re"istt-T   / 


Intamational  tabto 

United  Statea  table 

FCC  use 

dsfiQnstofS 

Regkm  1  alocation       R«gion  2  allocation 

ri«QK)n  9  ■nocsvon 
MHz 

GovammarM 

AUoctftonMHz 

RulaPan(s) 

Spacta>-Uaa 
Fraquanciea 

MHz                              MHz 

AlocalionMHr 

0)                                 <2) 

« 

«4) 

(5) 

m 

m 

Radiotocation: 

•    •    • 

•         •         • 

•        •        • 

™ 

radionavigation- 
satetiita  (spaca-lo- 
earth)7l0    711 
712    712A    713 
714. 
1  280-1  300 - 

/ 

Radiolocation 

• 

«                           • 

• 

• 

amateur  064    711 
712    712A    713 
714. 

1  429-1  S2S _.  1429-152S ~ 

..  1  429-1  435 «. 

1  42^1  435 

1  52S-1  530 1  525-1  530 

1525-1530 — . 

•    •    • 

..  1  435-1  530 

1  435-1  530 

*    *    *              Space  operation 
(space-to-Earih). 

aateMite 
Fixed 
Mot>ile723    722 

723A 
1  530-1  533 1  530-1  533  . 

•     •    • 
„  1  530-1  535 

•     •     • 

1  530-1  535 — 

Maritime  mobila 

sateiMe  (spaoa4i>- 

Earth)  Mo|)ila 

(aeronautical 

telemetering) 

•  •        • 

•  •        • 

Space  Operation           Space  operation 

_  Maritime  mobile 
aaletlita  <9paca-to- 
E«th)  Mobile 
(aeronautical 

(spaoa-k>^ar1h>            (9pac»«>.earth) 

SateUita  (space-lo-        aateWta  (spac«-to- 

Earth)                          Earth) 
Eart^  exploration-          Earth  exploration- 

•ateilite                        latetlita 
Fixed                           Fixed 
Mobile  except              Mobile  723 

aeronautical  mobile    Land  mobite-sateltite 
Land  Mobit»-Sate«ite        (spare-to-Eadti) 

(space-to-Evth)          722    726    726A 
722    726    726A 
1 533-1 535 - 1 533-1 535 

(space-to-Earth).            (space-to-Eaith). 

MtaNila  (8pac»«>-        aatellite  (space-to- 
Earth).                          Earth). 
Earth  exploratiorv          Earth  axpioralion- 

satellita.                      sataiMa. 
Fixed FixMl 

. 

Unhii*  ^c<>r*                MoMtt  723 

aeronautical  mobila. 
Land  mobile-aatallita      Land  mobtle-sateltita 



722    726A    US78       „.. 

US272. 
1  535  1  544 



.™ 

(space-to^arth)            (space-lo-Earth) 
7268.                              7268. 
722    726    726A 722    726    726A 

1  535-1  544..; _ 

...  722    726A    US78 

l«272. 
...  1  535-1  544     .- 

(spaca-toEarth)  7268. 
722    726A    727 

aateOta  («pace-to- 
Ewth). 
...  722    726A 

aatewta  (spaca-to- 
Ewlh). 
.  722    728A . 

•       •       • 

. 

1  544-1  545 .„ 



_.  1  544-1  545 

.  1  544-1  545 

MobMe-sateNrta 
(space-to-Earth). 
.  722    727A 

•        •        • 

-~ 

Mobde-sateOita  (spaca-to-E»th).     

„.  Mobile-aatellita 

(apace-to-Earth) . 
...  722    727A 

...  1  545-1  549.5 _. 

A6fonttuticai  n>obito 
satellite  (R) 
(space.|o€anh). 
MobHe-satellita 

(spaca-to-Earth). 
722    726A    US30e 
US309. 
._  1  549.5-1  558.5. 

722    727    727A    



1  545-1  555 

.  1  545-1  549.5 

Aeronautical  mobila 
sateltite  (R) 
(»pac*4o.Earth). 

(spaca-to-Earth). 
722    726A    US308 
US309. 
.  1  549.5-1  568.5 

•        •        • 

Aeronautical  moMe-satelMa  (R)  (apae*4o€arth)  722 
729    729A    730. 

726A    727 
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imamational  table 


UnHad  Statea  labia 


FCCi 


Region  1  aBocalion 
MHz 


(1) 


Region  2  alocaOon 
MHz 


(2) 


Region  3  allocation 
MHz 

(3) 


Allocation  MHz 
(0 


Allocation  MHz 
(5) 


RulaParKs) 
(6) 


Spadal-Uaa 

m 


1  555-1  559- 

Land  mobile-satellHe  (space-to-Earth)  722    726A    727    730    730A-. 


1  559-1  610.. 

Aeronautical  radionavigation  radtonavigatiorvsateMta  (spaoa-to-Earth) 
722    727    730    731     731A    7318    731C    731D. 


1  610-626.5 

Aeronautical' 
radionavigation. 


722  727  730  731 
731A  731 B  7310 
732  733  733A 
7338  733E  733F 
734. 

1  626.5-1  631.5 


1  610-626.5 

Aeronautical 
radionavigation. 

Radiodetermtnatiorv 
satellite  (Earth-to- 
space)  733A. 

722  7318  731C  732 
733  733C  7330 
734. 


1  610-626.5 

Aeronautical 
radioravigation. 

Radtodetermination- 
sataima  (Earth-to- 
space)  733A. 

722  727  730  731B 
731C  732  733 
7338  734. 


Aeronautical  mobila- 
satellite  (R) 
(spaca-lo-Earth). 

Mobile-satellite 
(spaoanto-Eailh). 

722  726A  US308 
US309. 

1  558.5-1  559 

Aeronautical  mobile- 
satellite  (R)  (space- 
to-Earth). 

722    726A    US308 
US309. 


1  559-1  610 

Aeronautical 
radionavigatiorv 
satellite  (space-to- 
Earth). 

722    US208    US260.. 


1  610-1626.5 

Aeronautical 
radionavlgatioa 


Aeronautical  mobile- 
satellite  (R) 
(space-to-Earth). 

Mobile-satellite 
(space-to-Earth). 

722    726A    US308 
US309. 

1  558.5-1  559 


733E. 


Aeronautical  mobile- 
satellite  (R)  (space- 
to-Earth). 

722    726A    US308 
US309. 


1  559-1  610 

Aeronautical 
radionavigatiorv 
satellite  (space-to- 
Earth). 

722    US208    US260.. 


1  610-1626.5 

Aeronautical 
radinavtgation. 

722  732  733  734 
US208US260 
US306. 


Aviation  (87).  sateHita 

communication 

(26).. 
722  732  733  734 

US208US260 

US306. 


Maritime  motMle- 
sateliite  (Earttvto- 
space)  Land 
mobile-satellite 
7266  (Earth-to- 

722    726A    727 
730. 


1  626.5-1  645.5 1  626.5-1  645.5.. 

Maritime  mobile-  Maritime  mobile- 
sataKte  (Earttvto-         satellite  (Earth-to- 
s).  space). 


1  631.5-1  634.5 


1  634.5-1  645.5 . 


satoNila  (Earth-tcK 

space). 
Land  mobile  aatoHita 

(Earth-to«pao^ 
722    726A    727 

730    734A. 


1645.5-1  646.5. 


1646.S-1  656.5. 


Maritima  mobia 

satelMe  (EartMo- 

space). 
Land  mobHe-sateliile 

7268  (Earth-to- 

apaoa). 
722    726A    727 

730. 

(Earth-to-apaca). 
722    7348 


722    726A.. 


722    72«A. 


1  645.5-1  646.5  — 
Mobaa-aateHita 

(Earih-to-apaca). 
722    7348 _. 


1  645.5-1  646.5  . 


satellite  (R)  (Earth- 
lo  apaca). 


722    726A    727 
729A    730    735. 


1646.5-1  651 -. 

Aaronautical  moM^ 

aatellite  (R)  (Earth- 

to-apaca). 
Mobile-sateNita 

(Eailli  to  8|iaLa). 
722    726A    US306 

US3O0. 
1  651-1  660 


(Earth-to4pac0). 

722    7348 ~ 

1  646.5-1  651 „. 


Aaranaulical  mobla- 

aiMMa  (R)  (Eartiv 

to^paoa). 
Motiils  aalaWa 

(EanM»apaca). 
722    726A    US3O0 

US300. 
1  651-1  660 
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International  table 


United  States  laUe 


FCC  use  deaignalors 


Regno  1  allocation 
MHz 


(1) 


Region  2  allocation 
MHz 


(2) 


Region  3  allocation 
MHz 

(3) 


Qovenvnent 
Allocation  MHz 

W 


Non-Govemtnent 
Allocation  MHz 

(5) 


RulePart(s) 


(6) 


Special-Use 


(7) 


1  S56.$-1  660. 


Land  mobile-satellite 
(Earttv  to- space). 

722  726A  727 
730  730A  734A. 


1  660-1  660.5 . 


Radio  astronomy 
land  mobile- 
sateilite  (Earttvto- 
space). 

722    728A    730A 
736. 


Aeronautical  mobto- 

satellite  (R)  (Earttv 

to-space). 
Mobile-satellite 

(Earth- to- space) 
722    726A    US308 

US309. 

1  660-1  660  5 

Aeronautical  moMe- 

satellite  (R)  (Earttv 

to-space). 


Aeronautical  moMe- 
satellite  (R)  (Earth- 
to- space). 

Mobile- satellite 
(Earttvto-space). 

722    726A    US308 
US309. 

1  660-1  660.5 _.. 

Aarorwutical  mobile- 
satellite  (R)  (Earttv 
to-space). 


Radio  astronomy.. 
722    726A    736 
US309. 


1  70O-1  710 

Fixed  meteorological- 
satellite  (space-to- 
Earth)  mot)ile 
except  aeroruutical 
mobile. 

671     722    743A 

1  710-2  290 

Fixed  mobile 


1  700-1  710 - - 1  700-1  710 


Radio  astronomy.. 
722    726A    736 

US309. 
1  700-1  710 


1  710-2  290 


1  710-1  850 

•         •         • 

1  850-1  990 


1  710-1  850 

■         •         • 

1  850-1  990  .... 


722  743A  744 
746  747  748 
750. 


2  290-2  300 

Fixed  space  research 

(space- lo-Earth) 

(deep  space) 

mobile  except 

aeronautical  mobile. 

743A 

2  300-2  450 

Fixed  amateur  mobile 

radiolocation. 


1  990-2  110. 

2  110-2  200.. 


2  200-2  290. 


1  990-2  200 

Motjile  fixed -~>. 

US90    USUI 
US219    US222 
NG23    NG118. 

2  200-2  290 _ 


2  290-2  300. 


2  290-2  300  ....„ 2  290-2  300 . 


2  30O-2  450  . 


_.  2  300-2  310. 


2  300-2  310 


•         •         • 


2  310-2  390. 


2  310-2  390 . 


...  2  390-2  450 


2390-2  450. 


664    743A    752.. 

2  450-2  483.5 

Fixed  mot)ile 

radiolocatioa 

752    753 

2  483  5-2  500 

Fixed  mobile 

radiolocation. 


733F    752    753A 
753B    753C 
753E. 

2  500-2  855 


2  450-2  483.5 .. 
Fixed  mobile 
radiolocation. 


2  450-2  483.5 


2  450-2  483.5 .. 

•         •         • 


752 - ~ 

2  483-2  500 - 2  483  5-2  500 2  483.5-2  500. 


Fixed  mobile 

radlodeterminatiorv 

satellite  7  53 A 

(space-to-Earth) 

Radiolocation. 
752    7530 


2  500-2  655 


Fixed  mobile  ~ 

radiolocation 

radiodetermination- 

satellite  (space-to- 

Earth)  753A. 
752    753C 752    US41. 


2  500-2  535 _  2  500-2  655.. 

Fixed  762    764 *    * 

Fixed-satellite  

(apac»-to-£arth) 

761. 
Mobile  except  

aeroTMubcal  mobile. 
Broadcastmg-sateNite  _ 

757    760 

754     754A 

2  535-2  655 


2  483.5-2  500 „ 

RadiodetemMnatiofv       SateHtte 

satetMe  (space-to-         communicalion 

Earth).  (25). 


752    US41    N6147. 


2  500-2  655.. 


2  900-3  100.. 


2  900-3  100.. 


2  900-3  100.. 
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Unitsd  Statas  labia 


FCC  Msa  daiignators 


Region  1  aWocaHon 
MHz 


(1) 


Region  2  sflocaHon 


(2) 


Region  3  allocation 
MHz 


(3) 


AlocationMHz 


(4) 


NofHaOWivnonl 
ABocationMHz 

(5) 


nj»Pmirm 


jpecial  l-li< 
Ffsi|u8nctaa 

(7) 


RadtorwfigalMXi  773 

Radiotocaliort. 


772    775A 

3  100-3  300...„.. 

Radiolocalion 

713    777    778. 


5  000-«  250 

Aeronautical 
Rsdnravigsllofi. 

733    798    797 
797A    797a 


5  470-5  650 

Maritime 
Radionavigation 
Radioiocatioa 


800    801    802. 


9  200-0  300.._ 
Radiolocation 


Radiofuvigation 
823. 
824    824A 


9  300-9  500 

Radionavigation 

0£0^  naaKMOCaWn. 
775A    824A    625 


Maiitinte 
radionavigation 
radniocalion  77SA. 

US44G56 

3  100-3  300 


713    778 
GSS. 


US110 


5  00O-6  2S0. 


Aaronauticai 
Radnnavigaiion. 

733  796  797 
797A  US211 
US2flO    US307. 


S  47(X-6  800 

Maritime 
radionavioaiion 


US50    US65. 
5600-6  660- 


9  200-9  300_ 


US110    059    623 

e24A. 
9  300-9  500 


Radionavigaion 

825AI 

aids  radtoiocatton. 
775A    824A    US51 

US68    US87 

US71    066. 


Maiilima 
radkmavigetton 
radk>iocation  775A. 

US44.... 

3  100-3  300 


RadMocalion 

713    778    U8110. 


6000-6  250- 


Aaronauical 
RadtonsMigMioa 

733  796  797 
797A  US211 
US2eO    US307. 


1  (87) 
conwnuncBtion 


S  470-6  600- 


radnnMigation 


USSO    US66. 
6600-5  650- 


9200-9  300- 


US110    623    824A.- 


9300-9S00 - 

Radnnavigation 

82SA  meten)logical 

aids  radtolocatioa 
775A    824A    US51 

USe6    US67 

US71. 


International  Footnotes 

448    The  use  of  the  bands  14-19.9S  kHz, 
20.05-70  kHz,  and  70-00  kHz  (7^-64  kHz  and 
86-90  kHz  in  Region  1)  by  the  maritime 
mobile  service  is  limited  to  coast 
radiotelegraph  stations  (AlA  and  FlB  only). 
Exceptionally,  the  use  of  class  ]2B  ot  ]7B 
emissions  is  authorized  subject  to  the 
necessary  bandwidth  not  exceeding  that 
normally  used  for  class  AlA  or  FlB 
emissions  in  the  band  concerned. 

451    In  the  bands  70-eo  kHz  (70-86  kHz  in 
Region  1)  and  110-130  kHz  (112-130  kHz  in 
Region  1),  pulsed  radionavigation  systems 
may  be  used  on  condition  that  they  do  not 
cause  harmful  interference  to  other  services 
to  which  these  bands  are  allocated. 

453A    In  the  band  90-110  kHz,  the  United 
Kingdom  may  continue  to  use  its  coast 
radiotelegraph  stations  in  operation  on  14 
September  1987,  on  a  secondary  basis. 

464A    In  Region  1,  the  dunge  of  tlM  bud 
limit  from  285  kHz  to  283.5  kHz  diall  take 
place  on  1  February  1990  (see  Resolution  SOD). 

466A    Additional  AJkfcotjon:  in  Region  1, 
the  frequency  band  28S.3-28S.7  kHz  is  also 
allocated  to  the  maritiaw  radiOQavigation 
service  (other  than  radkibMCons)  on  a 
permitted  basis. 


469    Different  category  ofserrice:  in 
Afghanistan,  Australia,  China,  the  Overseas 
French  Territories  of  Region  3,  India, 
Indonesia,  the  Islamic  Republic  of  Iran. 
Japan.  Pakistan.  Papua  New  (Guinea  and  Sri 
Lanka,  the  allocation  of  the  band  415-495  kHz 
to  the  aeronautical  radionavigation  service  is 
on  a  permitted  basis.  Administrations  in 
these  countries  shall  take  ail  practical  steps 
necessary  to  enstire  that  aeronauticai 
radionavigation  stations  in  the  band  435-485 
kHz  do  not  cause  interference  to  reception  by 
coast  stations  of  ship  stations  transmitting  on 
frequencies  designated  for  ship  stations  on  a 
world-wide  basis  (see  No.  4237). 

469A    Different  category  of  service:  in 
Cuba,  the  United  States  of  America,  and 
Mexico  the  allocation  of  the  band  415-435 
kHz  to  the  aeronautical  radionavigation 
service  is  on  a  primary  basis. 

470A    In  Region  Z.  the  use  of  the  band  435- 
495  kHz  by  the  aeronautical  radionavigation 
service  is  limited  to  noMiiraebonal  beacons 
not  employing  voice  trwiaaierion. 

471  The  buds  490-M6  kHz  siull  be 
subject  to  the  provision  of  No.  SOU  vatil  the 
entry  into  force  of  the  redaood  giwnlband  in 
accordance  with  Reeohitkm  XIO  (Mob-87). 

472  The  fraqnency  SOO  kHz  to  an 
international  distress  and  calling  freqaency 


for  Morse  radiotelegraphy.  The  conditions  for 
its  use  are  prescribed  in  Articles  37, 38,  N  38 
and  60. 

472A    In  the  maritime  mobile  service,  the 
frequency  49D  kHz  is.  from  the  date  of  full 
Impiementation  of  the  GMDSS  (see 
Resolution  331  (Mob-87)).  to  be  used 
exclusively  for  the  traiumission  by  coast 
stations  of  navigational  and  meteorological 
warnings  and  urgent  information  to  ships,  by 
means  of  narrow-band  direct-printing 
telegraphy.  The  conditions  for  use  of  the 
frequency  490  kHz  are  prescribed  in  Articles 
N  36  and  ea  and  Resolution  329  (Mob-87).  In 
using  the  band  415-495  kHz  for  the 
aeronautical  radionavigation  service, 
administrations  are  requested  to  ensure  that 
no  harmful  interference  is  caused  to  the 
frequency  490  kHz. 

474    The  conditions  for  the  use  of 
frequency  518  kHz  by  the  mantime  mobile 
service  are  prescribed  in  Articles  38.  N  38 
and  60  (see  Resohition  324  (Mob-87)  and 
Article  14A). 

480A    In  the  band  1805-1706  kHz,  in  caaea 
where  a  broadcasting  station  of  Region  2  to 
concerned,  the  service  area  of  the  maritime 
mobile  stations  in  Region  1  shall  be  limited  to 
that  provided  by  groond-wave  propagation. 
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488    In  Region  3,  th«  Loran  tystein 
op«ratef  either  on  1S50  kHx  or  1950  kHz.  th« 
^l«nd«  occupied  being  1825-1875  kHx  and 
1925-1975  kHz  respectively.  Other  aervices  to 
which  the  band  1800-2000  kHz  is  allocated 
may  use  any  frequency  therein  on  condition 
that  no  harmful  interference  is  caused  to  the 
Loran  system  operating  on  1850  kHz  or  1950 
kHz. 

497    In  Region  2.  except  In  Greenland, 
coast  stations  and  ship  stations  using 
radiotelegraphy  in  the  band  2065-2107  kHz 
shall  be  limited  to  class  R3E  or  )3E  emission 
and  to  a  peak  envelope  power  not  exceeding 
1  kW.  Preferably,  the  following  carrier 
frequencies  should  be  used:  2065.0  kHz, 
2079.0  kHz.  2082.5  kHz.  2066J)  kHz,  2093J) 
kHz.  2096.5  kHz.  2100.0  kHz.  2103.5  kHz.  In 
Argentina.  Brazil  and  Uruguay,  the  carrier 
frequencies  20eas  kHz  and  2075.5  kHz  are 
also  used  for  this  purpose,  while  the 
frequencies  within  the  band  2072-2075J  kHz 
are  used  as  provided  in  No.  4323  BD. 

500A    The  frequencies  2187.5  kHz,  4188 
kHz.  6282  kHz.  8375  kHz.  12563  kHz  and 
16750  kHz  are  international  distivss 
frequencies  for  digital  selective  calling.  The 
conditions  for  the  use  of  these  frequendea 
are  prescribed  in  Article  38. 

Not*  Effective  July  1. 1991,  the  footnote 
500A  will  read  as  follows:  The  frequencies 
2187.5  kHz,  4207.5  kHz.  6312  kHz,  8414J  kHz, 
12577  kHz,  and  16804.5  kHz  are  international 
distress  frequencies  for  digital  selective 
calling.  The  conditions  for  the  use  of  these 
frequencies  are  prescribed  in  Article  N  38. 

500B    The  frequencies  2174.5  kHz,  4177.5 
kHz,  6288  kHz.  8357.5  kHz,  12520  kHz  and 
16675  kHz  are  international  distress 
frequencies  for  narrowband  direct-printing 
telegraphy.  The  conditions  for  the  use  of 
these  frequencies  are  prescribed  in  Article  38. 

Note:  Effective  July  1, 1991.  the  footnote 
SOOB  wiU  read  as  follows:  The  frequencies 
2174.5  kHz.  4177.5  kHz,  6288  kHz.  8376.5  kHz, 
12520  kHz.  and  16695  kHz  are  international 
distress  frequencies  for  narrow-band  direct- 
printing  telegraphy.  The  conditions  for  the 
use  of  these  frequencies  are  prescribed  in 
Article  N  38. 

554    Additional  allocation:  in  Albania,  the 
Federal  Republic  of  Germany.  Austiia. 
Belgium.  Bulgaria,^  Cote  d'lvoire.  Denmark, 
Spain.  Finland.  France.  Gabon.  Greece, 
Ireland.  Israel.  Italy,  Jordan.  Lebanon,  Lybia, 
Liechtenstein.  Luxembourg.  Madagascar, 
Mali,  Malta,  Morocco,  Mauritania.  Monaco, 
Nigeria.  Norway,  the  Netherlands,  Poland, 
the  German  Democratic  Repubhc.  the  United 
Kingdom.  Senegal  Sweden.  Switzerland, 
Swaziland,  Syria,  Togo,  Tunisia,  Turkey  and 
Yugoslavia,  the  band  47-68  MHz  and  in 
Romania,  the  band  47-58  MHz,  are  also 
allocated  to  the  land  mobile  service  on  a 
permitted  basis.  However,  stations  of  the 
land  mobile  service  in  the  countries 
mentioned  in  connection  with  each  band 
referred  to  in  this  footnote  shall  not  causa 
harmful  interference  to,  or  claim  protection 
from,  existing  or  planned  broadcasting 
stations  of  coimtries  other  than  those 
mentioned  in  connection  with  the  band. 

672A    Additional  allocation:  in 
Afghanis  taa  the  Federal  Republic  of 
Germany,  Austria,  Belgium,  Cypnu, 
Denmark,  Egypt  Spain,  France,  Greece, 


Israel  Italy,  Japan.  Jordan.  Lebanoa  Malta, 
Morocca  Monaco,  Norway,  the  Netherlandi, 
Portugal  the  United  Kingdom,  Swedea 
Switzerland.  Syria  and  Turkey,  the  band 
74.8-75.2  MHz  is  also  allocated  to  the  mobile 
service  on  a  secondary  basis  subject  to 
agreement  obtained  under  the  procedure  set 
forth  in  Article  14.  In  order  to  ensure  that 
harmful  interference  is  not  caused  to  stations 
of  the  aeronautical  radionavigation  service, 
stations  of  the  mobile  service  shall  not  be 
intiXKluced  in  the  band  until  it  ia  no  longer 
required  for  the  aeronautical  radionavigation 
service  by  any  administration  which  may  be 
identified  in  the  application  of  Article  14. 
587    Additional  allocation:  in  Austria, 
Bulgaria,  Hungary,  Israel  Kenya.  Mongolia, 
Poland.  Syria,  the  German  Democratic 
Republic,  the  United  Kingdom.  Somalia. 
Czechoslovakia,  Turkey  and  the  USSR,  the 
band  104-106  MHz  is  also  allocated  to  the 
mobile,  except  aeronautical  mobile  (R), 
service  on  a  permitted  basis  until  31 
December  1995  and,  tiiereafter,  on  e 
secondary  basis. 

589    Additional  allocation:  in  France, 
Romania,  Sweden  and  Yugoslavia,  the  band 
104-108  MHz  is  also  allocated  to  the  mobile, 
except  aeronautical  mobile  (R),  service  on  ■ 
permitted  basis  until  31  December  1995. 

590A    Additional  allocation:  in 
A^hanistan,  the  Federal  Republic  of  German, 
Austria,  Cyprus,  Denmark,  Egypt  Spain, 
France,  Israel  Italy,  Japan,  Jordan.  Lebanoa 
Malta,  Morocco,  Monaco,  Norway.  Pakistaa 
Portugal  the  United  Kingdom,  Swedea 
Switzerland,  Syria  and  Turkey,  the  band  10ft- 
111.975  MHz  is  also  allocated  to  the  mobile 
service  on  a  secondary  basis  subject  to 
agreement  obtained  under  the  procedure  set 
forth  in  Article  14.  In  order  to  ensure  that 
harmful  Interference  Is  not  caused  to  stations 
of  the  aeronautical  radionavigation  service, 
stations  of  the  mobile  service  shall  not  be 
Introduced  in  tiie  band  until  it  is  no  longer 
required  for  the  aeronautical  radionavigation 
service  by  any  administrations  which  may  be 
identified  in  the  application  of  Article  14. 
693    In  the  band  117.975-136  MHz,  the 
frequency  121.5  MHz  is  the  aeronautical 
emergency  frequency  and,  where  required, 
the  frequency  123.1  MHz  is  the  aeronautical 
frequency  auxiliary  to  121.5  MHz.  Mobile 
stations  of  the  maritime  mobile  service  may 
communicate  on  these  frequencies  under  the 
conditions  laid  down  in  Articles  38  and  N  38 
for  distress  and  safety  purposes  with  stations 
of  the  aeronautical  mobile  service. 

894A    Different  category  of  service:  at 
from  1  January  199a  in  Bulgaria,  Poland. 
German  Democratic  Republic  Romania, 
Czechoslovakia,  Turkey  and  the  USSR,  the 
allocation  of  the  band  136-137  MHz  to  the 
aeronautical  mobile  (OR)  service  is  on  ■ 
permitted  basis. 

695    Until  1  January  1990.  the  band  138-137 
MHz  is  also  allocated  to  the  space  operation 
service  (space-to-Earth).  meterological- 
satellite  service  (space-to-Earth)  and  the 
space  research  service  (space-to-Earth)  on  a 
primary  basis.  The  introduction  of  stations  of 
the  aeronautical  mobile  (R)  service  shall  only 
occur  after  that  date.  After  1  January  1990, 
the  band  136-137  MHz  will  also  be  allocated 
to  the  above-mentioned  space 
radiocommunication  services  on  a  secondary 
basis  (see  Resolution  406  (Mob-67). 


609A    Recognizing  that  the  use  of  the  band 
149.9-150.06  MHz  by  tiie  fixed  and  mobile 
services  may  cause  harmful  interference  to 
the  radionavigation-satellite  service, 
administrations  are  urged  not  to  authorize 
such  use  in  application  No.  342. 

613    The  frequency  156.8  MHz  is  the 
International  distress,  safety  and  calling 
frequency  for  the  maritime  mobile  VHF 
radiotelephone  service.  The  conditions  for 
the  use  of  this  frequency  are  contained  in 
Articles  38  and  N  3& 

In  the  bands  156-156.7625  MHz,  156.8375- 
157.45  MHz,  160.6-160.975  MHz  and  161.475- 
162.05  MHz,  each  administi^tion  shall  give 
priority  to  the  maritime  mobile  service  on 
only  such  frequencies  as  are  assigned  to 
stations  of  the  maritime  mobile  service  by  the 
administi'ation  (see  Articles  38,  N  38  and  60). 

Any  use  of  frequencies  in  these  bands  by 
station  of  other  services  to  which  they  are 
allocated  should  be  avoided  in  areas  where 
such  use  might  cause  harmful  interference  to 
the  maritime  mobile  VHF 
radiocommunication  service. 

However,  the  frequency  156.8  MHz  and  the 
frequency  bands  in  which  priority  is  given  to 
the  maritime  mobile  service  may  be  used  for 
radiocommi'nications  on  inland  waterways 
subject  to  agreement  between  interested  and 
affected  administrations  and  taking  into 
account  current  frequency  usage  and  existing 
agreements. 

ei3A    In  the  maritime  mobile  VHF  service 
the  fr«quency  156.525  MHz  is  to  be  used 
exclusively  for  digital  selective  calling  for 
disti^BS.  safety  and  calling  (see  Resolution 
323  (Mob-87)).  The  conditions  for  the  use  of 
this  frequency  are  prescribed  in  Articles  38,  N 
38  and  60  and  in  Appendix  18, 

613B    Additional  allocation:  in  Ireland  and 
in  the  United  Kingdom,  tiie  band  161.3875- 
161.4125  MHz  is  also  allocated  to  the 
maritime  radionavigation  service  on  a 
primary  basis,  subject  to  agreement  obtained 
under  the  procedure  set  forth  in  Article  14. 

621    Additional  allocation:  in  tiie  Federal 
Republic  of  Germany,  Austiia,  Belgium, 
Denmark,  Spaia  Finland,  France,  Israel  Italy, 
Liechtensteia  Monaca  Norway,  the 
Netiieriands,  the  United  Kingdom,  Swedea 
Switzerland  and  Yemen  (PJ).R.  of),  the  band 
174-223  MHz  is  also  allocated  to  the  land 
mobile  service  on  a  permitted  basis. 
However,  the  stations  of  the  land  mobile 
service  shall  not  cause  harmful  interference 
to,  nor  claim  protection  from,  broadcasting 
stations,  existing  or  planned,  in  countries 
other  than  those  listed  in  this  footnote. 

627A    Additional  allocation:  in  Canada, 
the  band  216-220  MHz  is  also  allocated  to  the 
land  mobile  service  on  a  primary  basis, 

642    The  frequency  243  MHz  is  the 
frequency  in  this  band  for  use  by  survival 
craft  stations  and  equipment  used  for 
survival  purposes  (see  Article  30). 
B45A    Additional  allocation:  In 
Afghanistaa  the  Federal  Republic  of 
Germany,  Austria,  Belgium,  Cyprus, 
Denmark,  Egypt  Spaia  France.  Greece, 
Israel  Italy,  Japaa  Jordan.  Malta.  Morocco, 
Monaco,  Norway,  the  Netiierlanda,  Portugal 
the  United  Kingdom,  Swedea  Switzerland, 
Syria  and  Turkey,  the  band  328.6-335.4  MHg 
is  also  allocated  to  the  mobile  service  on  ■ 
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secondary  basis  subject  to  agreement 
obtained  under  the  procedure  set  forth  in 
Article  14.  In  order  to  ensure  that  harmful 
Interference  is  not  caused  to  stations  of  the 
aeronautical  radionavigation  service,  stations 
of  the  mobile  service  shall  not  be  introduced 
in  the  band  until  it  is  no  longer  required  for 
the  aeronautical  radionavigation  service  by 
any  administration  which  may  be  identified 
in  the  application  of  Article  14. 

645B    Recognizing  that  the  use  of  the  band 
399.9-400.05  MHz  by  the  fixed  and  mobile 
service  may  cause  harmful  interference  to  the 
radionavigation  satellite  service, 
administrations  are  urged  not  to  authorize 
such  use  in  application  of  No.  342. 

649    The  use  of  tiie  band  406-406.1  MHz  by 
the  mobile-eatellite  service  is  Umited  to  low 
power  satellite  emergency  position-indicating 
radiobeacons  (see  also  Articles  38  and  N  38). 

649A    Any  emission  capable  of  causing 
harmful  interference  to  the  authorized  uses  of 
the  band  406-406.1  MHz  is  prohibited. 

eeO.A    Additional  allocation:  in  Mexico, 
the  bands  430-435  MHz  and  438-440  MHz  are 
also  allocated  on  a  primary  basis  to  the  land 
mobile  service,  subject  to  agreement  obtained 
under  the  procedure  set  forth  in  Article  14. 

674    Different  category  of  service:  in 
Mexico  and  Venezuela,  the  allocation  of  the 
band  470-612  MHz  to  the  fixed  and  mobile 
service,  and  in  Argentina  and  Uruguay  to  the 
mobile  service,  is  on  a  primary  basis  (see  No. 
425),  subject  to  agreement  obtained  under  the 
procedure  set  forth  in  Article  14. 

677 A    Additional  allocation:  in  the  Federal 
Republic  of  Germany,  Austria,  Belgium, 
Cyprus,  Denmark,  Spaia  Finland,  France, 
Ireland,  Israel  Italy,  Libya,  Malta.  Morocco, 
Monaco,  Norway,  the  Netherlands,  Portugal 
the  United  Kingdom,  Swedea  S%vitzerland, 
Swaziland.  Syria,  Tunisia  and  Turkey,  the 
band  470-790  MHz  is  also  allocated  on  a 
secondary  basis  to  the  land  mobile  service, 
intended  for  applications  ancillary  to 
broadcasting.  Stations  of  the  land  mobile 
service  in  the  countries  mentioned  in  this 
footnote,  shall  not  cause  harmful  interference 
to  existing  or  planned  stations  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations  in  countries  other  than  those 
listed  in  this  footnote. 

eaeA    Additional  allocation:  in  the  United 
Kingdom,  the  band  598-606  MHz  is  also 
allocated  to  the  aeronautical  radionavigation 
service  on  a  primary  basis  until  31  December 
1994.  All  new  assignments  to  stations  in  the 
aeronautical  radionavigation  service  in  this 
band  are  subject  to  the  agreement  of  the 
Administrations  of  the  folloMong  countries: 
the  Federal  Republic  of  Germany,  Belgium. 
Denmark,  Spaia  France,  Ireland, 
Luxembourg.  Morocco.  Norway  and  the 
Netherlands. 

e92A    Additional  allocation:  in  Cuba,  the 
band  614-6S0  MHz  is  also  allocated  to  tiie 
radionavigation  service  on  a  primary  basis, 
subject  to  agreement  obtained  under  the 
procedure  set  forth  in  Article  14. 

695A    Additional  allocation:  in  Austria, 
Italy,  the  United  Kingdom  and  Swaziland,  the 
band  790-862  MHz  is  also  allocated  to  the 
land  mobile  service  on  a  secondary  basis. 

087    Additional  allocation:  In  the  Federal 
Republic  of  Germany.  Denmark.  Egypt 
Fuiland.  Israel,  Kenya,  Libya,  Liechtensteia 


Monaco,  Norway,  the  Netherlands,  Swedea 
Switzerland  and  Yugoslavia,  the  band  790- 
830  MHz,  and  in  these  same  countries  and  In 
Spaia  France,  Malta  and  Syria,  the  band  830- 
862  MHz,  are  also  allocated  to  the  mobile, 
except  aeronautical  mobile,  service  in  the 
countries  mentioned  in  connection  with  each 
band  referred  to  in  this  footnote  shall  not 
cause  harmful  interference,  or  claim 
protection  from,  stations  or  services 
operating  in  accordance  with  the  Table  in 
countries  other  than  those  mentioned  in 
connection  with  the  band. 

700  Additional  allocation:  in  Region  2,  the 
band  806-890  MHz  is  also  allocated  to  the 
mobile-satellite  service  on  a  primary  basis. 
The  use  of  this  service  is  intended  for 
operation  within  national  boundaries  and 
subject  to  agreement  obtained  under  the 
procedure  set  forth  in  Article  14. 

701  Additional  allocation:  in  Region  3,  the 
bands  806-890  MHz  and  942-960  MHz  are 
also  allocated  to  the  mobile-satellite,  except 
aeronautical  mobile-satellite  (R),  service  on  a 

firimary  basis.  The  use  of  this  service  is 
imited  to  operation  within  national 
boundaries  and  subject  to  agreement 
obtained  under  the  procedure  set  forth  in 
Article  14.  In  seeking  such  agreement 
appropriate  protection  shall  be  afforded  to 
services  operating  in  accordance  with  the 
Table,  to  ensure  that  no  harmful  interference 
is  caused  to  such  services. 

704A    Additional  allocation:  in  Brazil 
Canada  and  the  United  States  of  America, 
the  band  890-896  MHz  is  also  allocated  to  the 
mobile-satellite  service  on  a  primary  basis. 
The  use  of  this  service  is  intended  for 
operation  within  national  boundaries  and 
subject  to  agreement  obtained  under  the 
procedure  set  fcrth  in  Article  14.  In  seeking 
such  agreement  appropriate  protection  shall 
be  afforded  to  services  operating  in 
accordance  vnth  the  Table. 

707  A    Different  category  of  service:  in 
Chile,  the  band  903-905  MHz  is  allocated  to 
the  mobile,  except  aeronautical  mobile, 
service  on  a  primary  basis  and  is  subject  to 
agreement  obtained  under  the  procedure  set 
forth  in  Article  14. 

712A    Additional  allocation:  in  Cuba,  the 
band  1215-1300  MHz  is  also  allocated  to  tiie 
radionavigation  service  on  a  primary  basis 
subject  to  the  agreement  obtained  under  the 
procedure  set  forth  in  Article  14. 

723A    Different  category  of  service:  in 
Cuba,  tiie  band  1525-1530  MHz  is  allocated  to 
the  aeronautical  mobile  service  on  a  primary 
basis,  under  the  conditions  specified  in  Na 
723. 

726A    The  bands  1530-1544  MHz,  1545- 
1559  MHz,  1626.S-1645.S  MHz  and  1646.S- 
1060.5  MHz  shall  not  be  used  for  feeder  Hnks 
of  any  service.  In  exceptional  circumstances, 
however,  an  earth  station  at  a  specified  fixed 
point  in  any  of  the  mobile-satellite  services 
may  be  authorized  by  an  administration  to 
communicate  via  space  stations  using  these 
bands. 

726B    The  use  of  the  bands  1533-1544. 
1626.5-1631.5  and  1634.5-1645.5  MHz  by  tiie 
land  mobile-satellite  service  is  limited  to  non- 
speech  low  bit-rate  data  transmissions. 

727A    The  use  of  the  band  1544-1545  MHz 
by  the  mobile-satellite  service  (space-to- 
earth)  is  limited  to  distreaa  and  safety 
communications  (see  Article  N  38). 


729    Transmissions  in  tiie  band  1545-1555 
MHz  from  terrestrial  aeronautical  stations 
directiy  to  aircraft  stations,  or  between 
aircraft  stations,  tn  the  aeronautical  mobile 
(R)  service  are  also  authorized  when  such 
transmissions  are  used  to  extend  or 
supplement  the  satellite-to-aircraft  link*. 

729A    Notwithstanding  any  other 
provisions  of  the  Radio  Regulations  relating 
to  restrictions  in  the  use  of  the  bands 
allocated  to  the  aeronautical  mobile-satellite 
(R)  service  for  pubUc  correspondence,  the 
bands  1545-1555  MHz  and  1646.5-1656.5  MHz 
may  be  authorized  by  administrations  for 
public  correspondence  with  aircrafi  earth 
stations.  Such  communications  must  cease 
immediately,  if  necessary,  to  permit 
transmission  of  messages  with  priority  1  to  6 
in  Article  51. 

730A    In  tiie  bands  1555-1559  and  1656.»- 
1660.5  MHz  administrations  may  also 
authorize  aircraft  earth  stations  and  ship 
earth  stations  to  communicate  with  space 
stations  in  the  land  mobile-sateUite  service 
(see  Resolution  208  (Mob-87)). 

731    Alternative  allocation:  In  Swedea  the 
band  1590-1626.5  MHz  U  allocated  to  tiie 
aeronautical  radionavigation  service  on  a 
primary  basis. 

731A    In  Region  1,  stations  of  the 
aeronautical  mobile  service  using  the  banda 
1593-1594  MHz  and  1625.5-1626.5  MHz  shall 
not  claim  protection  from,  or  cause  harmful 
interference  to,  stations  of  the  aeronautical 
radionavigation  and  radionavigation 
services,  as  applicable. 

731B    Additional  allocation:  the  bands 
1593-1594  MHz  and  1625.5-1626.5  MHz  are 
also  allocated  to  the  aeronautical  mobile 
service  in  Region  1  (except  in  Syria  and 
Tunisia)  on  a  primary  basis,  and  in  Regions  X 
and  3  (and  in  Syria  and  Tunisia)  on  a 
secondary  basis.  The  use  of  these  bands  ia 
the  aeronautical  mobile  service  is  limited  to 
pubhc  correspondence  with  aircrafi  (see 
Recommendation  408  {Mob-87)).  The  use  of 
the  band  1593-1594  MHz  is  limited  to 
transmissions  from  aeronautical  stations  and 
tiie  use  of  tiie  band  1625.5-1628.5  MHz  is 
limited  to  fransmissions  from  aircraft 
stations. 

731C    Different  category  of  service:  the 
bands  Usted  in  No.  731B  are  allocated, 
subject  to  agreement  obtained  in  accordance 
with  the  procedures  set  forth  in  Article  14,  to 
the  aeronautical  mobile  service  on  a  primary 
basis  in  Greenland,  the  French  Overseas 
Territones  in  Regions  2  and  3,  Bermuda, 
British  Virgin  Islands,  Cayman  Islands. 
Montserrat  and  Pitcaim  Island  [see 
Recommendation  408  (Mob-87)). 

731D    In  Region  1,  stations  of  the 
aeronautical  mobile  service  using  the  bands 
1593-1594  MHz  and  1625.5-1628.5  MHz  shall 
not  cause  harmful  interference  to  stations  of 
the  fixed  service  operating  in  the  countries 
hsted  in  No.  730. 

733A    In  respect  of  the 
radiodetermination-satelhte  service  the 
provisions  of  No.  953  do  not  apply  in  the 
frequency  band  1610-1626.5  MHz. 

733B    Different  category  of  service:  in 
Angola.  Australia.  Burundi.  Cote  d'lvoire, 
Ethiopia,  India,  Islamic  Republic  of  Iran, 
Israel  Italy,  Jordan,  Kenya,  Lebanon,  Liberia, 
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Libya.  Madagascar,  Mali.  Pakistan.  Papua 
New  Guinea.  Senegal.  Sudan,  Swaziland, 
Syria.  Tanzania.  Thailand.  Togo,  Zaire  and 
Zambia  the  allocation  of  the  band  1610- 
1626.5  MHz  to  the  radiodetermination- 
sateliite  service  (Earth-to-space)  is  on  a 
primary  basis  (see  No.  425)  subject  to 
agreement  obtained  under  the  procedure  set 
forth  in  Article  14  with  other  countries  not 
listed  in  this  provision. 

733C    Different  category  of  service:  in 
Venezuela,  the  allocation  to  the 
radiodetermination-satellite  service  in  the 
band  1610-1626.5  MHz  is  allocated 
exclusively  to  the  aeronautical 
radionavigation  service  on  a  secondary  basis. 
733D    Alternative  allocation:  in  Cuba,  the 
band  1610-1626.5  MHz  is  allocated 
exclusively  to  the  aeronautical 
radionavigation  service  on  a  primary  basis. 

733E    In  Regions  1  through  3  harmful 
interference  shall  not  be  caused  to  stations  of 
the  radioastronomy  service  using  the  band 
1610.6-1613.8  MHz  by  stations  of  the 
radiodetermination-satellite  service. 

733F    In  Region  1,  the  bands  1610-1626.5 
MHz  (Earth-to-space)  and  2483.5-2500  MHz 
(space-to-Earth)  are  also  allocated  to  the 
radiodetermination-satellite  service  on  a 
secondary  basis. 

734A    Land  earth  stations  and  ship  earth 
stations  in  the  mobile-satellite  services 
operating  in  the  bands  1631.5-1634.5  and 
1556.5-1660  MHz  shall  not  cause  harmful 
interference  to  the  stations  in  the  fixed 
service  operating  in  the  countries  listed  in 
No.  730. 

734B    The  use  of  the  band  1645.5-1646.5 
MHz  by  the  mobile  satellite  service  (Earth-to- 
space)  and  for  inter-satellite  links  is  limited 
to  distress  and  safety  communications  (see 
Article  N  38). 

735    Transmissions  in  the  band  1646.5- 
1656.5  MHz  from  aircraft  stations  in  the 
aeronautical  mobile  (R)  service  directly  to 
terrestrial  aeronautical  stations,  or  between 
aircraft  stations,  are  also  authorized  when 
such  transmissions  are  used  to  extend  or 
supplement  the  aircraft-to-satellite  links. 

743A    Different  category  of  service:  in  the 
Federal  Republic  of  Germany.  Austria. 
Denmark,  Finland.  Israel,  Norway,  the 
Netherlands,  the  Uruted  Kingdom, 
Switzerland  and  Syria,  in  the  band  1700-2450 
MHz,  in  Sweden  in  the  bands  1700-1710  MHz 
and  2290-2450  MHz  and  in  Yugoslavia  in  the 
band  2300-2450  MHz.  the  allocation  to  the 
land  mobile  service  is  on  a  primary  basis  (see 
No.  425).  subject  to  agreement  obtained  under 
the  procedure  set  forth  in  Article  14. 

753    Alternative  allocation:  in  France,  the 
bands  2450-2483.5  MHz  and  2500-2550  MHz 
are  allocated  on  a  primary  basis  to  the 
radiolocation  service  and  on  a  secondary 
basis  to  the  Tixed  and  mobile  services  (see 
Nos.  424  and  425).  Such  use  is  subject  to 
agreement  with  the  administrations  having 
services  operating  or  planned  to  operate  in 
accordance  with  the  Table  which  may  be 
affected 

753A    In  respect  of  the 
radiodetermination-satellite  service  in  the 
band  2483.5-2500  MHz.  the  provisions  of  No. 
953  do  not  apply. 

753B    in  Region  1.  in  countries  other  than 
those  listed  in  Na  7S3C  harmful  interference 


shall  not  be  caused  to,  or  protection  shall  not 
be  claimed  from,  stations  of  the  radiolocation 
service  by  stations  of  the  radiodetermination- 
satellite  service. 

753C    Different  category  of  service:  in 
Angola,  Australia,  Burundi,  Cote  d'lvoire, 
Ethiopia,  India,  Islamic  Republic  of  Iran. 
Israel.  Italy.  Jordan,  Kenya,  Lebanon,  Liberia, 
Libya,  Madagascar.  Mali,  Pakistan.  Papua 
New  Guinea,  Senegal.  Sudan.  Swaziland, 
Syria.  Tanzania,  Thailand.  Togo,  Zaire  and 
Zambia,  the  allocation  of  the  band  2483.5- 
2500  MHz  to  the  radiodetermination-satellite 
service  (space-to-Earth)  is  on  a  primary  basis 
(see  No.  425)  subject  to  agreement  obtained 
under  the  procedure  of  Article  14  with  other 
countries  not  listed  in  this  provision. 

753D    Alternative  allocation:  in  Cuba,  the 
band  2483.5-2500  MHz  is  allocated  only  to 
fixed,  mobile  and  radiolocation  services  on  a 
primary  basis. 

753E    Alternative  allocation:  in  France, 
the  band  2483.5-2500  MHz  is  allocated  on  a 
primary  basis  to  the  radiolocation  service 
and  on  a  secondary  basis  to  the  mobile 
service  (see  Nos.  424  and  425).  Such  use  is 
subject  to  agreement  with  the  administrations 
having  services  operating  or  planned  to 
operate  in  accordance  with  the  Table  which 
may  be  affected. 

754A  Additional  allocation:  subject  to 
agreement  obtained  under  the  procedure  set 
forth  in  Article  14,  the  band  2500-2516.5  MHz 
may  also  be  used  in  India,  the  Islamic 
Republic  of  Iran,  Papua  New  Guinea  and 
Thailand  for  the  radiodetermination-satellite 
service  (space-to-Earth)  for  operation  limited 
to  within  national  boundaries. 

772  in  the  band  2900-3100  MHz.  the  use  of 
the  shipbome  interrogator-transponder 
system  (SIT)  shall  be  confined  to  the  sub- 
lind  2930-2950  MHz. 

775A  In  the  bands  2900-3100  MHz  and 
9300-9500  MHz.  the  response  from  radar 
transponders  shall  not  be  capable  of  being 
confused  with  the  response  from  radar 
beacons  (racons)  and  shall  not  cause 
interference  for  ship  or  aeronautical  radars  in 
the  radionavigation  service,  having  regard, 
however,  to  No.  347  of  these  Regulations. 

797 A  Additional  allocation:  in  the 
countries  listed  in  Nos.  733B  and  753C  and 
subject  to  agreement  obtained  under  the 
procedure  set  forth  in  Article  14,  and  band 
5150-5216  MHz  is  also  allocated  to  the 
radiodetermination-satellite  service  (space- 
to-Earth)  on  a  primary  basis.  In  Region  2,  the 
band  is  also  allocated  to  the 
radiodetermination-satellite  service  (space- 
to-Earth)  on  a  primary  basis.  In  regions  1  and 
3,  except  those  countries  listed  in  Nos.  733B 
and  753C  the  band  is  also  allocated  to  the 
radiodetermination-satelhte  service  (space- 
to-Earth)  on  a  secondary  basis.  The  use  by 
the  radiodetermination-satellite  service  is 
limited  to  feeder  links  in  conjunction  with  the 
radiodetermination-sateUite  service  operating 
in  the  bands  1610-1626.5  MHz  and/or  2483.5- 
2500  MHz.  The  total  power  flux-density  at  the 
Earth's  surface  shall  in  no  case  exceed  —ISO 
dBW/m*  io  any  4  kHz  band  for  all  angles  of 
arrivaL 

7S7B  Additional  allocation:  in  the  Federal 
Republic  of  Germany.  Austria,  Denmark. 
Spain,  France.  Finland.  Israel,  Italy,  )ordao. 
Morocco,  Norway,  the  Netherlands,  Pakistan, 


the  United  Kingdom.  Sweden,  Switzerland. 
Syria  and  Tunisia,  the  band  5150-5250  MHz  is 
also  allocated  to  the  mobile  service,  on  a 
primary  basis,  subject  to  the  agreement 
obtained  under  the  procedure  set  forth  in 
Article  14. 

824A  In  the  band  9200-9500  MHz,  search 
and  rescue  transponders  (SART)  may  be 
used,  having  due  regard  to  the  appropriate 
CCIR  Recommendation  (see  also  Article  N 
38). 

825A  In  the  band  9300-0320  MHz  in  the 
radionavigation  service,  the  use  of  shipbome 
radars,  other  than  those  existing  on  1  January 
1979,  is  not  permitted  until  1  January  2001. 

United  Sutes  (US)  Footnotes 

US14  When  500  kHz  is  being  used  for 
distress  purposes,  ship  and  coast  stations 
using  morse  telegraph  may  use  512  kHz  for 
calling. 

US82  Until  July  1. 1991,  the  assignable 
frequencies  in  the  bands  4143.6-4146.6  kHz, 
6218.6-6224.6  kHz,  8291.1-8297J  kHz. 
12429.2-12439.5  kHz,  16587.1-16596.4  kHz  and 
22124-22139.5  kHz  may  be  authorized  on  a 
shared  nonpriority  basis  to  Government  and 
non-Government  ship  and  coast  stations  (SSB 
telephony,  with  peak  envelope  power  not  to 
exceed  1  kW).  Effective  July  1, 1991.  the 
assignable  frequencies  in  the  bands  4146- 
4152  kHz.  6224-6233  kHz,  8294-8300  kHz. 
12353-12368  kHz.  16528-16549  kHz.  18825- 
18848  kHz,  22159-22180  kHz.  and  25100-25121 
kHz  may  be  authorized  on  ft  shared  non- 
priority  basis  to  Government  and  non- 
Govemment  ship  and  coast  stations  (SSB 
telephony,  with  peak  envelope  power  not  to 
exceed  1  kW). 

US235  Until  implementation  procedures 
and  schedules  are  determined  by  future 
conferences  of  the  International 
Telecommunications  Union,  the  bands  977!^- 
9900  kHz.  11650-11700  kHz,  11975-12050  kHz. 
13600-13800  kHz.  15450-15600  kHz.  17550- 
17700  kHz,  and  21750-21850  kHz  to  be 
implemented  by  the  broadcasting  service  are 
allocated  as  an  alternative  allocation  to  the 
fixed  service.  The  bands  12230-12330  kHz. 
16360-16460  kHz.  17360-17410  kHz.  18780- 
18900  kHz.  19680-19800  kHz.  22720-22855 
kHz,  25110-25210  kHz,  and  26100-26175  kHz 
to  be  implemented  by  the  maritime  mobile 
service  are  also  allocated  as  an  alternative 
allocation  to  the  fixed  service  until  July  1, 
1991,  when  these  bands  are  to  be  allocated 
exclusively  to  the  maritime  mobile  service. 

US236  Until  implementation  procedure* 
and  schedules  are  determined  by  future 
conferences  of  the  International 
Telecommunications  Union  (See  Resolution 
319),  the  bands  4000-4063  and  8100-8195  kHz 
are  also  allocated  on  a  primary  basis  to  the 
fixed  service. 

US284  Until  July  1, 1991,  the  carrier 
frequencies  6451.9  and  6455.0  kHz  may  be 
authorized  to  non-Government  ship  telephone 
and  coast  telephone  stations  operating  in  the 
Mississippi  River  maritime  mobile  tervice 
system  on  the  condition  that  harmful 
interference  will  not  be  caused  to  aervicee 
operating  in  accordance  with  the  Table  of 
Frequency  Allocations  and  that  any 
interference  from  such  services  must  be 
accepted. 
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US285  Under  exceptional  circumstances, 
the  carrier  frequency  2835.  2638.  and  2738 
kHz  may  be  authorized  to  coast  stations. 

US296  Until  July  1, 1991,  in  the  bands 
designated  for  ship  wide-band  telegraphy, 
facsimile  and  special  transmission  systems, 
the  following  assignable  frequencies  are 
available  to  non-Government  stations  on  a 
shared  basis  with  Government  stations: 

2070.5,  2072.5,  2074.5,  2076.5.  4160.6,  4168, 

6238.6,  6242.6,  8326,  8341.5, 12485. 12489, 
16654, 1666a  22186  and  22190  kHz.  Effective 
July  1, 1991,  in  the  bands  designated  for  ship 
wide-band  telegraphy,  facsimile  and  special 
transmission  systems,  the  following 
assignable  frequencies  are  available  to  non- 
Govemment  stations  on  a  shared  basis  with 
Government  stations:  2070.5.  2072.5, 2074.5, 
2076.5,  4154,  4170,  6235,  6259,  8302,  8338, 
12370, 12418, 16551. 16615, 18848, 188G8,  22182. 
22238,  25123,  and  25159  kHz. 

US307  The  sub-band  5150-5216  MHz  is  also 
allocated  for  space-to-Earth  transmissions  in 
the  fixed  satellite  service  for  feeder  links  in 
conjunction  with  the  radiodetermination 
satellite  service  operating  in  the  bands  1610- 
1626.5  MHz  and  2483.5-2500  MHz.  The  total 
power  fiux  density  at  the  earth's  surface  shall 
in  no  case  exceed  -159  dBW/m  per  4  kHz 
for  all  angles  of  arrival. 

US309  Transmissions  in  the  bands  1545- 
1559  MHz  from  terrestrial  aeronautical 
stations  directly  to  aircraft  stations,  or 
between  aircraft  stations,  in  the  aeronautical 
mobile  (R)  service  are  also  authorized  when 
such  transmissions  are  used  to  extend  or 
supplement  the  satellite-to-aircraft  links. 
Transmissions  in  the  band  1646.5-1660.5  MHz 
from  aircraft  stations  in  the  aeronautical 
mobile  (R)  service  directly  to  terrestrial 
aeronautical  stations,  or  between  aircraft 
stations,  are  also  authorized  when  such 
transmissions  are  used  to  extend  or 
supplement  the  aircraft-to-satellite  links. 

PART  25— (AMENDED] 

5.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Autbotity:  Sees.  25.101  to  25.531  issued 
under  Sec  4, 40  Stat.  1066.  as  amended  47 
U.S.C  54.  Interpret  or  apply  Sees.  101-104, 76 
Stat  419-427:  47  U.S.C.  701-744. 

6.  Section  25.201  is  amended  by 
revising  the  definition  for 
Radiodetermination-SateUite  Service 
and  adding  the  others  in  the  correct 
alphabetical  position,  to  read  as  follows: 

125.201    Definitions. 

•        •        •        •        • 

Base  Earth  Station.  An  earth  station 
in  the  fixed-satellite  service  or,  in  some 
cases,  in  the  land  mobile-satellite 
service,  located  at  a  specified  fixed 
point  or  within  a  specified  area  on  land 
to  provide  a  feeder  link  for  the  land 
mobile-satellite  service.  (RR) 
***** 

Land  Earth  Station.  An  earth  station 
in  the  fixed-satellite  service  or.  in  some 
cases,  in  the  mobile-satellite  service, 
located  at  a  specified  fixed  point  or 


within  a  specified  area  on  land  to 
provide  a  feeder  link  for  the  mobile- 
satellite  service.  (RR) 

Land  Mobile  Earth  Station.  A  mobile 
earth  station  in  the  land  mobile-satellite 
service  capable  of  surface  movement 
within  the  geographical  limits  of  a 
country  or  continent.  (RR) 
***** 

Radiodetermination-SateUite  Service. 
A  radiocommunication  service  for  the 
purpose  of  radiodetermination  Involving 
the  use  of  one  of  more  space  stations. 
This  service  may  also  include  feeder 
links  necessary  for  its  own  operation. 
(RR) 
***** 

7.  In  S  25.202,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  25.202.    FreqiMneits,  frtqtMocy 
tolcranct  and  wniMion  limitations. 

(a)(1)*  •  • 

(2)  The  following  frequencies  are 
available  for  use  by  the 
Radiodetermination  Satellite  Service: 
1610-1626.5  MHz:  User-to-Satellite  Link 
2483.5-2500  MHz:  Satellite-to-User  Link 
Fixed-Satellite  service  frequencies  may 
be  used  for  links  between 
radiodetermination  satellites  and 
control  centers,  including  the  following 
designated  bands,  subject  to  the  Rules 
in  this  subpart: 
5150-5216  MHz:  Satellite-to-Control  Center 

Link 
6525-6541.5  MHz:  Control  Center-to-Satellite 

Link 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

8.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority;  Sees.  4,  303, 48  Stat.  1066, 1062. 
as  amended;  47  U.S.C  154, 303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat 
1064-106a  1081-1105.  as  amended:  47  U.S.C 
151-155,  301-608;  3  UST  3450,  3  UST  4726, 12 
UST2377. 

9.  The  table  of  contents  for  part  80. 
Subpart  X  is  amended  by  revising  the 
center  heading  entitled  "SATELLITE 
STATIONS"  and  the  section  heading  of 
i  80.1185  to  read  as  follows: 

Subpart  X— Voluntary  Radio  Instaliatlona 


Mobile-Satellite  Stations 

80.115    Supplemental  eligibility  for  mobile- 
satellite  stations. 

***** 

10.  Section  80.142  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

980.142    Ship*  using  radiototography. 


(b)  NB-DP  operating  procedure.  The 
operation  of  NB-DP  equipment  in  the 
maritime  mobile  service  must  be  in 
accordance  with  the  operating 
procedures  contained  in  the  latest 
version  of  CCIR  Recommendation  492 
that  does  not  prevent  the  use  of  existing 
equipment. 
***** 

11.  In  S  80.207.  the  table  following 
paragraph  (d)  is  amended  by  revising 
the  entries  for  "radiotelegraphy"  under 
"ship  stations"  and  "land  stations"  to 
read  as  follows: 

(80.207   Ctassss  Of  amission. 


(d)  The  authorized  classes  of  emission 
are  as  follows: 


Types  of  slattone 


Ship  Stations ' 

Radiotetegraphy: 

100-160  kHz A1A 

40S-525kHi A1A.J2A 

1605-27500  kHz: 

Menutf At  A  J2A 

DSC F1B,J2B 

NB-DP FIB,  J2e 

Facaimae FiC.  F3a  J2C.  J3C 

156-220  MHi » F1B,  F2B,  FX,  FX 

DSC Q2B 

216-220  MHz  • FIB,  F2a  F2C  F3C 

1626.5-1646.5  MHl._  («) 


Land  Stations  > 

Radiotelegraphy: 

100-160  kHz „ 

A1A 

405-S25  kHz 

...„.  A1A  J2A 

1605-2650  kHr 

Manual 

_  A1AJ2A 

FacanM 

- FIC.  FX.  J2C,  J3C 

Alaska    F«ed.. 

.„...  A1A  J2A 

4000-27500  kHz: 

Manutf 

A1AJ2A 

DSC 

......  FIB,  J29 

NB-DP 

™...  F1B.J28 

Fac*n*e _... 

......  FIC,  F3C,  J2C.  J3C 

Aiaska-TDced.. 

A1A  A2A,F1B,  F28 

72-76  MHz 

A1A  A2A,  FIB,  F2B 

156-162  MHz'.... 

„....  FIB,  F2B,  F2C  F3C 

DSC 

G26 

216-220  MHz'.... 

FIB,  F2B,  F2C,  F3C 

•                               • 

•              •              • 

<  Exdudas  dMrees,  EPIRB's,  and  survrval  craft. 

*  Frequandes  used  m  Ihe  automated  muiti-statnn 
system.  See  i  60.385<b). 

•Frequencies  uaed  in  9m  Automated  Maritime 
Tetecommunications  System  (AMTS).  See 
1 80.385(b). 

12.  Section  80.209  is  amended  by 
revising  the  table  paragraphs  (a)(1)  (!) 
and  (iij,  (a)(2)  (i)  and  (ii),  (a)(3]  (i)  and 
(ii)  and  the  subsequent  table  footnotes 
to  read  as  follows: 

180209    Transmlttsffrsqusnqr 
toisrancss. 

(a)  •  •  • 
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Fraquancy  bandi  and  categories  of  atationa 


Toterancss  appticabta  untt  Jaa 

1,  1990.  for  transmitters 

kistallad  before  Jan.  2. 1907 


tonew 
liAar  Jan. 
1, 1987.  «id  to  at  iranamittara 
attar  Jan.  1. 1960 


(1)  Bwid  tOO-92S  kHr 

0  CoMt  stations: 

For  single  sideband  emissions ^..~ 20  Hi 

For  nvTOMMMnd  direct^printing  and  data  amissions  ....««*.«.» .«.>«..  10  Hz 

For  digital  setoctNe  caMing  ttmitiiitw)^  ..._™»™...~_„.™...™™...-~^.— 10  Hz  •.. 

For  al  ottwr  amissions 200 

(i)  SNp  stations: 
fv  »inawwt>a«s  with  single  sideband  emission  type  accepted  or  t)^  approved  before  Nov.    SO  Hz — 
3at«77. 

For  tranamitters  with  other  emissions  type  accepted  or  type  approved  betera  Nov.  30, 1977..  1000 

For  narrow-barK]  difecl-pnntmg  and  data  emissions 10  Hz  •.. 

For  — nwJMaii  sMh  digrtal  soiective  calhng  emissions 20  Hz  *.. 

For  aH  ttansmittars  type  accepted  or  type  approved  after  Nov.  29, 1977 20  Hz..... 

•  *  •  •  ■ 

(2)  Band  1600-4000  kHc 

(i)  Coaat  stations  and  Alaslia  fixed  stations: 

For  single  sidet)and  and  facsimile  emissions 20  Hz..... 

Far  atwow  band  dh»c»^)nniing  and  d«U  amissiona 10  Hz  ».. 

For  d^jital  selective  calling  amissiona. — 15  Hz  ".. 

For  al  ottier  emtssions SO 

0)  Ship  stations: 

For  transmitters  witfi  single  sideband  and  facsimile  emission  type  accepted  or  type    50  Hz 

i«ipraved  betore  Nov  30,  1977. 

For  tranamitters  with  other  emissions  type  accepted  or  type  approvad  before  Now.  30. 1977..  200 

For  naiio«»-band  direct-porrtmg  and  data  emissions 10  Hz  •- 

For  transmrtters  with  digrtal  lelectiva  caling  amiaaions 20  Hz '., 

For  all  transmittara  type  accepted  or  type  approved  after  Nov.  2»,  1977 20  Hz.... 


20  Hz 
10Hz» 
10Hz» 
100 


10  Hz* 
10  Hz* 
20  Hz 


20  Hz 
10  Hz* 
10  Hz* 
SO 


10  Mz* 

10  Hz* 
20  Hz 


(3)  Band  4000-27500  kHr 

(I)  Coaat  stsMona  and  Alaska  Hxed  staikxis: 

For  sir«gla  sideband  and  tacsimile  emissions — 

For  narroeMiand  direct-printing  and  data  emisswrta . 
For  Oigitut  aalncM>a  calling  < 
For  Moraa  talegraptiy  emisewna. 

For  al  other  awisaiorw 

MShipi 


20  Hz 

10  Hz*. 
15  Hz*. 

15 

15 


200  Hz~ 

50Hz.~. 
10  Hz*.. 
20  Hz  *.. 

For  all  ottfer  transmrtters  type  accepted  or  type  approved  after  Nov.  29, 1977 _ 20  Hz — 


For  transmitters  with  Morse  telegraphy  emission  type  accepted  or  type  apprt>ved  before 

Itov.  30,  1977. 
For  transmitters  with  other  emissiorw  type  accepted  or  type  approved  before  Nov.  30. 1977. 

For  narrow-^e^d  direci.pnnting  and  data  emissione 

For  trarwTvtters  with  digrtal  selective 


20  Hz 
10Hz» 
10  Hz* 
10 
15 


10  Hz* 
10  Hz* 
20  Hz 


<  Transmitters  authorized  enor  to  Januwy  2,  1990,  with  frequency  tolerances  equal  to  or  better  than  thoee  required  after  tfvs  date  w«  continue  to  be  airfhorizad  in 
the  maritime  services  providea  ttiey  ratavi  type  acceptance  and  comply  wrth  tt>e  applicable  standards  m  this  part 

•  Undl  January  1.  1990,  the  frequency  tolerance  tor  DSC  coasts  station  transmttsrs  in  the  MF  and  HF  bands  is  15  Hz.  Thereafter,  the  frequency  tolerance  for 
DSC  coast  station  transmrtters  m  the  Mf  and  Hf  bands  is  10  Hz.  ,,^  ^  «,  ^^ 

»  UntH  February  2.  1999,  the  frequency  tolerance  for  DSC  ship  station  transmrtters  ki  the  MF  and  HF  bands  that  were  Installed  betore  January  2,  1992.  Is  20  Hz. 
The  Iraqoency  tolerance  for  DSC  sh^)  station  transmrtters  m  the  MF  and  HF  b«tds  Installed  after  January  1,  1992.  ie  10  Hz.  On  Febniary  2,  1999,  the  frequency 
toterance  for  aU  DSC  ship  station  transmrtters  in  the  MF  and  HF  bands  (regardtess  of  installation  date)  is  10  Hz. 

•  For  transmrtters  m  the  radiotocatkin  and  associated  telecommand  service  operating  on  154.585  MHz,  159.480  MHz.  160.725  MHz.  and  160.785  MHz  toe 
frequency  tolerance  »  15  parts  m  10*.  ^ -«  .,_  ^   ^ 

'  The  frequency  tolerance  lor  nvrow-band  direct-printing  and  data  trwwmMers  Instailed  before  January  2,  1992,  la  15  Hz  for  coast  atabons  and  20  Hz  tor  sh<> 
stations.  The  frequency  tolerance  for  new  nanxiw-band  direct-pnnting  and  data  tranamitters  installed  after  January  1. 1992.  la  10  Hz. 


13.  8  80.211.  para^aph  (a)(1)  is  revised 
to  read  as  follows: 

(80.211    Einlsaton  Ihnilatlons* 


(a)  *  *  • 

(1)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than  50 
percent  up  to  and  including  150  percent 
of  the  authorized  bandwidth: 

at  least  2S  dB  for  transmitters  iitstalled 
before  Febniary  1, 1992, 

at  least  28  dB  for  transnutters  installed  on 
or  after  February  1. 1992; 


14.  Section  80.215  is  amended  by 
adding  a  new  paragraph  (d)(3)  to  read  as 
follows: 

9  80.215    Tranamltttr  power. 


(d)  •  •  * 

(3)  Digital  selective  calling: 

All  ships  415-526.5  kHz— 400  W 
All  ships  1605-4000  kHz— 400  W 
All  ships  4000-27500  kHz— 1.5  kW 


15.  Section  80.219  is  revised  in  its 
entirety  to  read  as  follows: 


980.210    Special  raquiraments  for  narrow- 
band direct-printing  (NB-OP)  equtpment 

NB-DP  and  data  transmission 
equipment  installed  in  ship  and  coast 
stations  before  October  1, 1990,  that 
operate  on  frequencies  in  the  4000-27500 
kHz  bands  miut  conform  to  the 
technical  requirements  of  CCIR 
Recommendations  476  or  625.  Equipment 
installed  on  or  after  October  1. 199a 
must  conform  to  the  technical 
requirements  of  CCIR  Recommendation 
625.  Equipment  installed  before  October 
1. 1990.  and  built  in  accordance  with 
CCIR  Recommendation  478,  however, 
may  continue  to  be  used. 
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16.  In  9  30359.  paragraph  (a)  is 
revised  in  its  entirety  to  read  as  follows: 

}80.8Se    Frequendea  f or  digttai  aatecMve 
camng(OSC). 

(a)  General  purpose  calling.  The 
following  tables  describe  the  DSC 
frequencies  that  are  assignable  to  ship 
and  coast  stations  for  general  purpose 
calling. 

Ship  Transmit 

[In  kHz  unless  otherwise  noted] 


4585 

8375.5 

16751.0 

21 77  J)' 

12562.0 

22246.0 

2180.5 

12562.5 

22248.5 

4187.5 

16750.5 

156.525  MHz 

6281.5 

■  The  Ireauency  2177.0  kHz  is  availabia  to  ship 
statiorts  for  IntarTMhip  calling  and  acknowledgement 
of  such  calls  only. 

Coast  Transmit 

(In  kHz  untoss  othooMitM  notod] 


4555 

6718.5 

17232.5 

21770 

13100.0 

22595.0 

4357.0 

1310a5 

22595.5 

6507.0 

17232.0 

156.525  MHz 

17.  Section  60.360  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 

9  60.360    OlstrtM,  urgency,  safety,  cal  and 
repty  frequendea. 

«        •        •        *        « 

(a)  In  the  1605-3500  kHz  band,  the 
frequency  2182  is  an  international 
radiotelephony  distress,  urgency  and 
safety  frequency  for  ship  stations,  public 
and  private  coast  stations,  and  siuvival 
craft  stations.  It  is  also  used  for  call  and 
reply  by  ship  stations  on  a  primary  basis 
and  by  public  coast  stations  on  a 
secondary  basis.  The  carrier  frequency 
2191  kHz  may  be  used  as  a 
supplementary  calling  frequency  in 
areas  of  heavy  usage  of  2182  kHz.  All 
stations  must  use  ]3E  emission  when 
operating  on  2182  and  2191  kHz,  except 
that: 

(1)  H3E  emission  may  be  used  on  2182 
kHz  for  communications  with  foreign 
coast  and  ship  stations;  or, 

(2)  A3E  emission  may  be  used  on  2182 
kHz  by  portable  survival  craft  stations. 
or  transmitters  authorized  for  use  prior 
to  January  1. 1972.  See  9  8a203(c). 

***** 

18.  The  heading  for  9  60.1185  and  the 
center  heading  entitled  "SATELLITE 
STATIONS"  is  revised  to  read  as 
follows: 

Mobile-Satellite  Stations 

§80.1185    Supplmnental  eliglt>imy  for 
mobMe-aatent*  etationa. 

19.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 


Autharity:  46  StaL  1066, 1082.  as  amended: 
47  U.S.C  154.  303,  tmless  otherwue  noted. 
Interpret  or  apply  46  Stat  1004-1068. 1061- 
1105.  as  amended:  47  U.S.a  151-156. 301-606. 

20.  Section  87.5  is  amended  by  adding 
the  following  definitions  in  the  correct 
alphabetical  position  to  read  as  follows: 

987J    DefkiHIons 


must  not  cause  interference  to  maritime 
commtuiications. 


Aeronautical  Mobile  Off -Route  (OR) 
Service.  An  aeronautical  mobile  service 
intended  for  communications,  including 
those  relating  to  flight  coordination, 
primarily  outside  national  or 
international  civil  air  routes.(RR) 

Aeronautical  Mobile  Route  (R) 
Service.  An  aeronautical  mobile  service 
reserved  for  comhiunications  relating  to 
safety  and  regularity  of  flight,  primarily 
along  national  or  international  civil  air 
routes.(RR) 

Aeronautical  Mobile-Satellite  Off- 
Route  (OR)  Service.  An  aeronautical 
mobile-satellite  service  intended  for 
communications,  including  those 
relating  to  flight  coordination,  primarily 
outside  national  and  international  civil 
air  route8.(RR) 

Aeronautical  Mobile-Satellite  Route 
(R)  Service.  An  aeronautical  mobile- 
satellite  service  reserved  for 
communications  relating  to  safety  and 
regularity  of  flights,  primarily  along 
national  or  international  civil  air 
routes.(RR) 
•        *        *        •        • 

21,  In  9  87.187,  paragraphs  (o)  and  (x) 
are  revised  to  read  as  follows: 

9  87.187    Frequencies. 

(o)  The  frequency  band  1435-1535 
MHz  is  available  for  telemetering  and 
telecommand  associated  with  the  flight 
testing  of  aircraft,  missiles,  or  related 
major  components.  This  includes 
launching  into  space,  reentry  into  the 
earth's  atmosphere  and  incidental 
orbiting  prior  to  reentry.  The  following 
frequencies  are  shared  with  flight 
telemetering  mobile  stations:  1444.5, 
1453.5. 1501.5. 1515.5. 1524.5  and  1525.5 
MHz.  See  87.303(d) 

(x)  Frequencies  for  public 
correspondence  between  ships  and 
public  coast  stations  in  the  maritime 
mobile  service  (except  frequencies  in 
the  156-174  MHz  band)  and  coast  earth 
stations  in  the  maritime  mobile-satellite 
service  are  available  for  public 
correspondence  between  aircraft  and 
public  coast  stations  and  coast  earth 
stations,  respectively.  The  transmission 
of  public  correspondence  from  aircraft 
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47CFRPart32 

[CC  Docket  87-13S;  FCC  80-298] 

Unifuiin  Systwn  of  Accounts 

AQEfiCV:  Federal  Conununications 

Commission. 

action:  Final  rule:  Order  on 

Reconsideration. 

summary:  In  this  order  on 
reconsideration  the  Commission  has 
provided  teleconununications 
companies  relief  from  the  requirementf 
in  9  32.2000  (e)  and  (f)  of  the  Uniform 
System  of  Accounts  for 
Telecommunications  Companies  to 
maintain  continuing  property  records  for 
specified  categories  of  previously 
capitalized  tools  and  other  work 
equipment  costing  less  than  $500.  The 
Commission  also  established  an  eight- 
year  amortization  period  for  the 
underpreciated  balances  of  the  same 
equipment 

DATE:  Relief  from  compliance  with  the 
provisions  of  47  CFR  32.2000  (e)  and  (f) 
goes  into  effect  May  21, 1990,  but 
carriers  will  be  permitted,  if  they  wish, 
to  adopt  the  requirements  retroactive  to 
January  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Hugh  L  Boyle  or  John  T.  Curry. 
Accounting  Systems  Branch,  Accounting 
and  Audits  Division,  Common  Carrier 
Bureau.  (202)  634-1661. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Order  on 
Reconsideration.  Revision  to  amend  the 
Uniform  System  of  Accounts.  CC  Docket 
87-135.  FCC  89-298.  adopted  October  24, 
1989,  and  released  November  21, 1989. 
The  full  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street.  NW,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc  (202)  857-380a  2100  M  Street  NW. 
Suite  14a  Washington,  DC  20037. 

Stinunary  of  Order  on  Reconsideration 

In  a  Report  and  Order  released  July 
22. 1988  (Report  and  Order),  53  FR  30058. 
8/10/88  the  Commission  amended  part 
32.  Uniform  System  of  Accounts  for 
Class  A  and  Class  B  Telephone 
Companies,  by  raising  the  expense  limit 
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from  $200  to  $500  for  certain  items  of 
equipment  required  to  be  capitalized 
under  the  existing  rules.  As  a  result,  on 
a  prospective  basis,  items  in  certain 
accounts  costing  $500  or  less  are  to  be 
expensed  in  the  year  of  purchase  rather 
than  capitalized  and  depreciated  over 
prescribed  periods  of  time.  The  items  to 
be  accounted  for  in  this  manner  include 
furniture  and  office  equipment,  other 
communications  equipment,  vehicles 
and  other  work  equipment,  and  central 
office  tools  and  test  equipment. 

The  Bell  Operating  Companies  and 
the  United  States  Telephone 
Association  separately  requested  partial 
reconsideration  of  the  Report  and  Order. 
Asserting  that  the  Commission's 
retention  of  requirements  set  out  in  the 
Report  and  Order  to  maintain  continuing 
property  records  (CPR)  for  previously 
capitalized  items  costing  between  $200 
and  $500  reduced  much  of  the  benefit 
intended  by  the  Report  and  Order  and 
possibly  increased  administrative 
burdens,  the  petitioners  requested 
permission  for  carriers  to  eliminate  CPR 
requirements  for  the  embedded 
balances.  Further,  the  petitioners 
requested  permission  to  amortize  the 
undepreciated  investment  in  previously 
capitalized  items  over  the  prescribed 
average  remaining  depreciable  lives  of 
the  eouipment. 

In  this  Order  on  Reconsideration  the 
Commission  provides  the  additional 
relief  by  eliminating  the  need  to 
maintain  the  CPR  for  the  specified 
previously  capitalized  items.  To 
accomplish  this,  the  Commission  adopts 
the  petitioners'  recommendation  to 
segregate  in  the  accounts  the  embedded 
balances  for  those  asset  types 
designated  in  the  Report  and  Order 
costing  between  $200  and  $500. 

Such  segregation  is  to  be 
accomplished  by  establishing  subsidiary 
records  in  the  asset  and  accumulated 
depreciation  (reserve)  accounts  and  by 
recording  in  such  subsidiary  records  the 
asset  balances  and  the  related 
accumulated  depreciation  for  the 
embedded  items  that  are  the  subject  of 
this  proceeding. 

The  Commission  is  also  allowing  for 
the  amortization  of  the  embedded 
balances.  It  expects  that  an  eight-year 
amortization  period  should  be 
sufficiently  long  to  minimize  the  impact 
on  rates  in  any  jiuisdiction.  The  order 
therefore  requires  carriers  to  amortize 
over  eight  years  the  net  investment 
amount  for  the  embedded  balances  in 
the  subsidiary  records.  This  shall  be 
accomplished  by  monthly  credits  to  the 
asset  account  subsidiary  records  and 
monthly  debits  to  the  accumulated 
depreciation  subsidiary  records.  These 
monthly  amounts  shall  be  determined 


by  dividing  the  subsidiary  record 
balances  by  the  number  of  months 
remaining  in  the  amortization  period. 
The  difference  between  the  debit  and 
credit  amounts  so  determined  will  be 
charged  to  Account  6565,  Amortization 
Expense — Other.  At  the  end  of  the  eight- 
year  amortization  period,  when  the 
balances  in  the  subsidiary  records  have 
been  fully  amortized,  use  of  the 
subsidiary  records  shall  be 
discontinued. 

Ordering  Clause 

It  is  ordered,  That  under  the  authority 
contained  in  sections  4(i).  4(j).  220  and 
405  of  the  Communications  Act  of  1934. 
as  amended.  47  U.S.C.  154(i),  154(j),  220 
and  405  the  subject  petitions  for 
reconsideration  are  granted  to  the 
extent  and  subject  to  the  conditions 
described  herein. 

List  of  Subjects  47  CFR  Part  32 

Uniform  system  of  accounts  for 
telecommunications  companies. 

Federal  Communications  Commission. 

Donna  R.  Saarcy, 

Secretary. 

[FR  Doc.  89-27790  Filed  12-1-89;  8:45  am) 

MLLNm  COOC  (7ia-01-M 

47  CFR  Part  73 

(MM  Dockvt  No.  U-450,  RM-6403] 

Radio  Broadcasting  Services; 
Moulton,  AL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
276A  to  Moulton,  Alabama,  as  that 
community's  first  local  FM  service,  in 
response  to  comments  filed  by  L  Lynn 
Henley.  The  petitioner,  Moulton 
Broadcasting  Company,  Inc.  ("MBC"). 
failed  to  file  comments  reiterating  its 
intention  to  apply  for  the  channel,  if 
allotted.  Therefore,  the  proposal  by 
MBC  has  been  dismissed.  The 
coordinates  for  Channel  276A  at 
Moulton.  Alabama,  are  34-31-10  and  87- 
1&-48.  See  53  FR  38307,  September  30, 
1988.  With  this  action,  the  proceeding  is 
terminated. 

DATES:  This  rule  is  effective  January  11. 
1990.  The  window  period  for  niing 
applications  on  Channel  276A  at 
Moulton.  Alabama,  will  open  on  January 
12, 1990,  and  close  February  12, 1990. 
POm  PURTHER  INFORMATION  CONTACT 
Ordee  Pearson.  (202)  634-6530. 
Questions  related  to  the  window 
application  filing  process  at  Moulton, 
Alabama,  should  be  addressed  to  the 


Audio  Service  Division.  FM  Branch. 
Mass  Media  Bureau,  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  88-450. 
adopted  November  8, 1989;  and  released 
November  27, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street  NW..  suite  140. 
Washington.  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AIMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    lAmmHtod] 

2.  Section  73.202(b),  the  Table  of 
Allotments,  is  amended  under  Alabama 
by  adding  Moulton.  Channel  276A. 
Federal  Communications  Commission. 
Kari  A.  Kensinger. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  8ft-2B211  Filed  12-1-89;  8:45  am] 
■Nxma  COOC  mi-oi-M 

47  CFR  Part  73 

[MM  Docket  No.  8fr-491:  RM-S371;  RM- 
6650] 

Radio  Broadcasting  Services; 
Vacaville  and  IMiddletown,  CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  237B1  for  Channel  237A  at 
Vacaville.  California,  and  modi^es  the 
Class  A  license  of  Quick  Broadcasting. 
Inc..  for  Station  KUIC(FM),  thereby 
providing  the  area  surrounding  that 
community  with  additional  FM  service. 
See  53  FR  43246,  October  26, 1988. 
Channel  237B1  may  be  used  at  the 
petitioner's  suggested  site  at  coordinates 
38-27-30  and  121-58-22,  or  at  its 
alternately  suggested  site  at  coordinates 
38-27-44  and  122-04-56.  (See  also. 
SUPPLEMENTARY  INFORMATION,  Infra.) 
With  this  action,  the  proceeding  is 
terminated  with  respect  to  RM-6371 
only. 
EFFECTIVE  DATE:  January  12, 1990. 


VwOBtai 
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FOR  FURTHER  INFOHMA"^!ON  CONTACT 

Nancy  Joyner,  Ma&o  Mc^a  Bureau.  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  8 

synopsis  of  the  Coni:r:.aijion's  First 
Report  and  Order.  MM  Docket  No.  88- 
491.  adopted  November  13, 1989,  and 
released  November  28. 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037.      . 

An  additional  proposal  filed  in  this 
proceeding  on  behalf  of  Joe  L  and  L 
Ann  Gross,  seeking  the  allotment  of  a 
Class  A  FM  Channel  to  Middletown, 
California,  is  the  subject  of  a  Further 
Notice  of  Proposed  Rule  Making  and 
will  be  resolved  separately. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AIMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

S  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  California,  is  amended 
under  the  entry  of  Vacaville  by 
removing  Channel  237A  and  adding 
Channel  237B1. 

Federal  Communications  Commission. 

Kari  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-28209  Filed  12-1-89:  8:45  am] 

BtLUNO  COOE  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  89-68,  RM-6382] 

Television  Broadcasting  Service; 
Clermont  and  Cocoa,  FL 

agency:  Federal  Communicationa 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  18-  for  Channel  68  at  Clermont, 
Florida,  and  substitutes  Channel  *68  for 
Channel  *18-  at  Cocoa,  Florida,  in 
response  to  a  petition  filed  jointly  by 
Brevard  Community  College,  licensee  of 
noncommercial  educational  TV  Station 
WRES-TV.  Channel  'IS-.  Cocoa,  and 
Press  Television  Corporation,  licensee 


of  commercial  TV  Station  WKCF-TV. 
Channel  68,  Clermont.  See  54  FR  13534. 
April  4. 1989.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  January  12, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ruger,  Mass  Media  Bureau, 
(202)  632-6302. 

SUPPLEMENTARY  INFORMATION:  This  iS  8 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-68, 
adopted  November  20. 1989,  and 
released  November  28, 1989.  The  full 
text  of  this  Commission  decision  is 
available  during  business  hours  in  the 
FCC  Dockets  Branch  (Room  230).  1919  M 
Street  NW..  W.a8hington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Sb^et  NW.,  Suite  14a 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C  154. 303. 

S  73.606    [Amended] 

2.  Section  73.606(b).  the  Table  of 
Television  Allotments,  is  amended  for 
Florida  as  follows;  under  Clermont 
delete  Channel  68  and  add  Channel  18-; 
and  under  Cocoa,  delete  Channel  *18- 
and  add  Channel  *68. 

Federal  Communications  Commission. 

Kari  Kensinger, 

Chief  Allocationss  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-28210  Filed  12-1-89;  8:45  am] 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1529  and  1552 
[FRL-3693-2] 

Acquisition  Regulation;  Clarification  of 
Cost-Raimbursabts  Type  Contracts  for 
Dstsrmlnlng  ths  AvallabUity  of  Stats 
and  Local  Tax  Exemptions 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  This  action  amends  the 
Environmental  Protection  Agency  (EPA) 
Acquisition  Regulation  (EPAAR)  to 
clarify  Contractor  responsibility  under 
cost-reimbursable  type  contracts  for 


determining  the  availability  of  State  and 
local  tax  exemptions  and  obtaining  such 
exemptions,  when  available.  The  action 
is  necessary  to  ensure  Contractors  do 
not  unnecessarily  pay  State  and  local 
taxes  for  which  an  exemption  is 
available.  This  action  places  the 
responsibility  for  determining  the 
availabihty  of  an  exemption  on 
Contractors. 

EFFECTIVE  DATE:  December  4. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Protection  Agency. 
Procurement  and  Contracts 
Management  Division  (PM-214F).  401 M 
Street  SW.,  Washington.  DC  20460.  attn: 
Joseph  Nemargut,  Jr.,  Telephone  (202) 
382-5019. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  cost-reimbursable  type 
contracts,  the  Envirorunental  Protection 
Agency  (EPA)  may  authorize  a 
contractor  to  purchase  equipment 
needed  in  performance  of  a  contract 
Generally  in  such  cases,  title  to  the 
equipment  vests  immediately  in  the 
EPA.  State  and  local  governments  may 
offer  contractors  and  subcontractors 
exemptions  from  the  payment  of  State 
and  local  taxes,  such  as  a  State  sales 
tax  on  such  purchases.  The  availability 
of  such  exemptions  depends  upon  the 
particular  State  or  local  law  involved. 

This  rule  places  responsibility  on 
contractors  to  determine  the  availability 
of  State  and  local  tax  exemptions  and 
obtain  such  exemptions  when  available. 
Under  the  Federal  Acquisition 
Regtilation,  the  EPA  may  not  reimburse 
Contractors  and  subcontractors  for 
payment  of  State  and  local  taxes  for 
which  exemptions  were  available. 

B.  Executive  Order  12291 

OMB  Bulletin  No.  85-7.  dated 
December  14, 1984,  establishes  the 
requirements  for  Office  of  Management 
and  Budget  (OMB)  review  of  agency 
procurement  regulations.  This  regulation 
does  not  fall  within  any  of  the  categories 
cited  in  the  Bulletin  requiring  OMB 
review. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
propose  any  information  collection 
requirements,  which  would  require  the 
approval  of  OMB  under  44  U.S.C.  3501. 
etseq. 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  this  rule  (bes  not 
exert  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  merely  clarifies  Contractor 
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responsibility  for  determining  the 
availability  of  State  and  local  tax 
exemptions,  and  obtaining  such 
exemptions,  when  available. 
Reimbursement  for  payment  of  State 
and  local  taxes  for  which  exemptions 
are  available  is  already  prohibited 
under  the  Federal  Acquisition 
Regulation,  regardless  of  the  size  of  the 
entity. 

E.  Public  Comments 

The  EPA  published  a  notice  of 
proposed  rulemaking  detailing  these 
changes  in  the  Federal  Register  at  54  FR 
37081.  on  September  6, 1989.  No 
comments  were  received.  Therefore,  this 
rule  is  being  finalized  without  change. 

List  of  Subjects  in  48  CFR  Parts  1529  and 
1552 

Government  procurement,  Taxes, 
Solicitation  provisions  and  Contract 
clauses. 

For  the  reasons  set  out  in  the 
preamble,  chapter  15  of  title  48  Code  of 
Federal  Regulations  is  amended  ao 
follows: 

1.  Part  1529  is  added  to  48  CFR 
chapter  15  to  read  as  follows: 

PART  1529-TAXES 

Subpart  1529.3— State  and  Local  Taxes 

1529.303    Application  of  State  and  local 
taxes  to  Government  contractors  and 
subcontractors. 

Subpart  1529.4— Contract  Clauaaa 

1529.401    Domestic  contracts. 
1529.401-70    Cost-reimbursable  type 
contracts. 
Authority:  Sec.  205(c),  63  SUt.  39a  as 
amended.  40  U.S.C.  486(c). 

Subpart  1529  J— State  and  Local 
Taxes 

1529.303    Application  of  State  and  local 
taxss  to  Qovenwnsnt  contractors  and 
subcontractors. 

Contractors  are  responsible  for 
determining  the  availability  of  State  and 
local  tax  exemptions  and  obtaining  such 
exemptions,  if  available,  unless  the 
Contracting  Officer  determines  under 
FAR  31.205-41(b)(3)  that  the 
administrative  burden  outweighs  the 
corresponding  benefit.  Contractors  are 
responsible  for  ensuring  that 
subcontractors  also  seek  and  obtain 
such  exemptions,  if  available. 

Subpart  1529.4— Contract  Clause* 
1529.401    Domestic  contracts. 
182M01-70   Cost-reimbursable  type 


and  contracts  when  it  is  anticipated  a 
cost-reimbursable  type  contract  shall  be 
used  or  a  contractor  or  subcontractor 
shall  be  reimbursed  for  materials  at 
cost. 

PART  1552-(AMENDED] 

2.  The  authority  citation  for  part  1552 
continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390,  as 
amended.  40  U.S.C.  486(c). 

3.  Part  1552  is  amended  by  adding 
section  1552.229-70  to  read  as  follows: 

1552.229-70    State  and  local  taxes. 

As  prescribed  in  1529.401-70,  insert 
the  following  clause: 

SUte  and  Local  Taxes    (Nov  1969) 

In  accordance  with  FAR  29.303  and  FAR 
31.205-41,  the  Contractor  or  any 
sulKontractor  under  this  contract  shall  not  be 
reimbursed  for  payment  of  any  State  and 
local  taxes  for  which  an  exemption  is 
available.  The  Contractor  is  responsible  for 
determining  the  availability  of  State  and  local 
tax  exemptions  and  obtaining  such 
exemptions,  if  available.  The  Contractor  shall 
include  this  clause,  suitably  modiPied  to 
identify  the  parties,  in  all  subcontracts  at  any 
tier.  The  Contractor  shall  notify  the 
Contracting  Officer  if  problems  arise  in 
obtaining  a  State  and  local  tax  exemption. 
The  contractor  may  seek  a  waiver  by  the 
Contracting  Officer  from  this  requirement  if 
the  administrative  burden  of  seeking  an 
exemption  appears  to  outweigh  the  potential 
savings  to  the  Government. 

(End  of  clause) 

Dated:  November  20, 1989. 
lohn  C  Chamberlin, 
Director,  Office  of  Administration. 
[FR  Doc.  89-28284  Filed  12-1-89;  8:45  am] 
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Contracting  Officers  shall  insert  the 
clause  at  1552.229-70  in  all  solicitations 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

(Docket  Na  HM-145Q;  Amdt  No.  172-1171 

Hazardous  Substances;  Correction 

AOENCY:  Research  and  Special  Programs 
Administration  (RSPA).  Department  of 
Transportation  (DOT). 
ACnow:  Final  rule;  correction. 

summary:  This  action  is  necessary  to 
correct  inadvertent  errors  that  appeared 
in  the  final  rule  RSPA  published  in  the 
Federal  Register  on  Tuesday.  August  21, 
1989  (HM-145G;  54  FR  34666). 
IPFECnvi  DATC  This  amendment  is 
effective  December  4, 1989. 


FOR  FUftTHER  INFOftMATION  CONTACT: 

John  A.  Gale  (202)  366-4488,  Standards 
Division.  Office  of  Hazardous  Materials 
Transportation,  RSPA.  400  7th  Street 
SW.,  Washington,  DC  20590.  Questions 
about  hazardous  substance  designations 
or  reportable  quantities  should  be 
directed  to  the  Environmental  Protection 
Agency  (EPA).  Call  the  RCRA/Superfund 
hotline  at  (800)  424-9348  or  in 
Washington,  DC  (202)  382-3000. 

SUPM.EMENTARY  INFCRMATION:  On 

August  21, 1989,  RSPA  published  a  final 
rule  under  Docket  HM-145G.  That  final 
rule  contained  some  inadvertent  errors 
in  the  appendix  to  49  CFR  172.101. 
entitled  "List  of  Hazardous  Substances 
and  Reportable  Quantities",  which  this 
document  corrects.  The  reportable 
quantities  for  "Dimethyl  sulfate*"  and 
"Formaldehyde*"  were  incorrectly  listed 
as  10  pounds.  Additionally,  the 
reportable  quantity  for 
"Chloromethane"  was  incorrectly  listed 
as  1  pound.  The  correct  reportable 
quantity  for  all  three  of  these  materials 
is  100  pounds. 

List  of  Subjects  in  49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  substances. 

In  consideration  of  the  foregoing,  49 
CFR  part  172  is  amended  as  follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLE  AND  HAZARDOUS  MATERIALS 
COMMUNICATIONS  REGULATIONS 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1803, 1804, 1805, 
and  1808:  Pub.  L  99-499  and  49  CFR  part  1, 
unless  otherwise  noted. 

Appendix  to  9 172.101    [Amended] 

2.  In  "Table  1— Hazardous  substances 
Other  than  Radionuclides"  of  the 
Appendix  to  S  172.101,  which  is  entitled 
"List  of  Hazardous  Substances  and 
Reportable  Quantities",  the  "Reportable 
Quantify  (RQ)  Pounds  (Kilograms)" 
column  entry  for  "Chloromethane". 
"Dimethyl  sulfate*"  and 
"Formaldehyde*",  respectively,  is 
revised  to  read  "100  (45.4)". 

Issued  in  Washington.  DC  on  November  28. 
1989  under  authority  delegated  in  49  CFR  pari 
1. 

Travis  P.  Dungan, 

Administrator,  Research  and  Special 
Programs  Administration. 
(FR  Doc.  89-28245  Filed  12-1-88;  8:45  am) 
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contains  notices  to  ttie  public  of  ttie 
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is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
matdng  prior  to  ttie  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  i 

ISummary  Notice  Na  PR-M-12] 

Petition  for  Rulemaking;  Sumnuuy  and 
Disposition 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  February  1, 1990. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10). 
Petition  Docket  No.  26050,  800 
Independence  Avenue  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA).  800 


Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
287-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  S  11.27  of  part 
11  of  the  Federal  Aviation  Regidations 
(14  CFR  part  11). 

Issued  in  Washington.  DC.  on  November 
28,1989. 

Denise  Donohue  HaU, 

Manager,  Program  Management  Staff.  Office 
of  the  Chief  Counsel. 

Petitions  for  Rulemaking 

Docket  No.:  2BO50 

Petitioner  Dale  A.  Smith  • 

Regulations  Affected:  14  CFR  {  61.155. 

Description  of  Petition:  To  allow  any 
military  crewmember  performing 
crewrmember  duties  at  a  station  which 
would  allow  direct  observation  of  both 
pilots,  flight  engine,  pneumatic 
hydraulic,  electric,  and  navigation 
instruments  as  well  as  monitoring  all 
two  way  radio  calls  to  be  able  to  log 
"other  pilot  time"  provided  individual 
holds  category,  class,  and  instruments 
ratings  for  the  aircraft  in  which  he  is 
flying. 

Petitioner's  Reason  for  the  Petition: 
The  petitioner  believes  this  would  better 
serve  the  public  interest  in  that  it  would 
allow  a  greater  inception  of  airline  pilots 
into  the  public  sector  without  draining 
as  many  military  pilots  from  national 
defense.  It  would  also  save  each 
individual  pilot  applying  for  an  ATP 
under  this  rule  to  forgo  up  to  500  hours 
of  general  aviation  flying. 

[FR  Doc  89-28261  Filed  12-1-89;  8:45  am] 

BtLUNO  COOC  4t10-1t-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51, 52,  and  81 
(Docket  Na  A-8«-19;  AD-FRL-3699-53] 
Rm2060-AC33 

Prevention  o',  Stgniticant  Deterioration 
for  Particulate  Matter 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  comment  period 

extension. 

summary:  This  notice  extends  for  60 
days  the  public  comment  period  for  the 
proposed  revisions  to  the  maximum 


allowable  increases  (increments)  for 
particulate  matter  under  the 
requirements  for  prevention  of 
significant  deterioration  (PSD)  in  40  CFR 
61.166  and  40  CFR  52.21.  The  proposed 
revisions  were  published  on  October  5, 
1989  (54  FR  41218).  The  EPA  is  extending 
the  deadline  at  the  request  of  the  UtiUty 
Air  Regulatory  Group  (UARG),  a  group 
consisting  of  65  electric  utilities,  the 
Edison  Electric  Institute,  the  National 
Rural  Electric  Cooperative  Association 
and  the  American  Public  Power 
Association.  Electric  utihties  are 
potentially  affected  by  the  proposed 
revisions  to  the  PSD  regulations. 
DATES:  The  public  comment  period  will 
now  end  on  February  5, 1990. 
addresses:  Comments  should  be 
mailed  (in  duplicate  if  possible)  to:  EPA 
Air  Docket  (lX-131),  Atbi:  Docket  No. 
A-88-19,  Room  M-1500,  Waterside  Mali 
401  M  Street  SW,.  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dan  deRoeck  at  (919)  541-5593. 

Dated:  November  29. 1989. 
Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation 

[FR  Doc.  89-28340  Filed  12-1-89;  8:45  am] 
BNXSIQ  CODE  I 


40  CFR  Part  80 

(FR 19641-1] 

Regulation  of  Fuels  and  Fuel 
Additives;  General  Requirenf>ents  for 
Determination  of  Gasoline  Metal 
Content 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Advanced  notice  of  proposed 

rulemaking. 

summary:  This  action  announces  EPA's 
intent  to  propose  a  testing  procedure  for 
the  determination  of  metal  content  in 
gasoline  by  the  use  of  X-ray 
spectrometry  and  possibly  other 
analytical  techniques.  The  primary 
intent  of  the  rule  will  be  to  expand  the 
scope  of  methods  already  approved  for 
the  determination  of  lead  content,  those 
being  the  standard  atomic  absorption 
method,  the  automated  atomic 
absorption  method,  and  the  X-ray 
spectrometry  method  utilizing  a  timgsten 
tube.  The  method  to  be  proposed  will 
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expand  the  scope  of  X-ray  spectrometry 
procedures  currently  allowed  for  lead 
determination  in  gasoline  (52  FR  257. 
January  5, 1987)  uid  may  sllow  the  use 
of  several  techniques  not  currently 
approved  by  EPA.  Including  the  use  of 
an  X-ray  technique  utilizing  internal 
standards  and.  possibly,  other  uiu«lated 
methods.  Depending  on  the  comments 
received  as  a  result  of  this  Advanced 
Notice  of  (deposed  Rulemaking 
(ANPRM).  Q'A  may  also  include  within 
the  scope  of  the  rule  other  metallic 
elements  found  in  gasoline.  Furthermore, 
this  rule  is  s  new  approach  to  the 
approval  of  laboratory  procedures 
dealing  with  metal  content 
determination  in  gasoline,  in  that  ft 
addresses  method  equivalence  and  the 
requirements  of  a  fully  operational 
quality  assurance  program  and  not 
individual  procedures  for  the  use  of 
speciflc  equipment 
DATE  Comments  should  be  submitted 
on  or  before  February  2, 1990. 
ADOAESS:  Copies  of  the  informadon 
relative  to  this  ANPRM  are  available  for 
inspection  in  public  docket  A-89-12  at 
the  Air  Docket  (LE-131)  of  the  EPA, 
room  M-1500.  401  M  Street  SW.. 
Washington.  DC  20460,  (202)  382-7548. 
between  the  hours  of  8:30  to  Noon  and 
1:30  to  3:30  p.m.  Any  comments  from 
interested  parties  should  be  addressed 
to  this  docket  with  a  copy  forwarded  to: 
Director.  Field  Operations  and  Support 
Division  fEN-397F),  U.S.  Environmental 
Protection  Agmcy.  401 M  Street  SW.. 
Washington,  DC  20460.  As  provided  in 
40  CFR  part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 

FOR  FURTHER  INFORMATHSN  CONTACT 

David  J.  Kortum,  Environmental 
Engineer,  Field  Operations  and  Support 
Division  (EN-397F).  U.S.  Environmental 
Protecdon  Agency.  401  M  Street  SW, 
Washuigton,  DC  20460  (202)  475-6841. 
SUPPUMOITARV  information:  Section 
211(f)(1)  of  the  Clean  Air  Act  (42  U.S.C 
7545(0(1))  prohibits,  after  March  31. 
1977,  any  fuel  or  fuel  additive 
manufacturer  from  first  introducing  into 
commerce,  or  increasing  the 
concentration  in  use  of,  any  fael  or  foel 
additive  for  general  use  in  light-duty 
motor  veMdoe  manufactured  after 
model  year  1974  which  is  not 
substantially  similar  to  any  fuel  or  fuel 
additive  utilized  in  the  certification  of 
any  model  year  1975,  or  subsequent 
model  year,  vehicle  or  engine  under 
section  206  of  the  Act. 

Section  211(0(3)  requires  any 
manufacturer  to  cease  to  distribute  in 
commerce  certain  faels  and  fuel 
additives  net  later  than  September  15. 
197S.  These  fuels  and  fuel  additives  are 
any  which  were  first  introduced  into 


commerce  or  incresed  in  concentration 
in  use  prior  to  March  31, 1977,  and  after 
January  1, 1974,  and  which  would 
otherwise  have  been  prohibited  under 
section  211(f)(1)-  On  July  20. 1081.  EPA 
published  an  interpretive  rule  (46  FR 
38586)  deHning  the  tenn  "substantially 
similar"  found  in  section  Zll(fKl)- 
Among  other  things,  the  rule  placed 
limits  on  the  presence  of  certain 
elements  in  fuels  and  fuel  additives. 

Furthermore,  the  use  of  leaded 
gasoline  in  motor  vehicles  equipped 
with  catalytic  converters  ("catalysts") 
as  part  of  their  emission  control  systems 
can  render  the  catalysts  inoperative. 
Therefore,  such  vehicles  are  designed 
(and  labelled)  to  operate  exclusively  on 
unleaded  gasoline  and  the  introduction 
of  leaded  fuel  into  tibote  vehicles  by 
certain  persons  is  prohibited  (40  CFR 
60.22).  To  ensure  that  fuel  represented 
as  unleaded  does  not  contain  lead  in 
excess  of  the  maximum  established  by 
rule  (i.e.  0.05  gram  of  lead  per  U.S.  gallon 
(gP8)  of  gasoline  (40  CFR  80.2(g))  the 
Administrator  has  established  approved 
testing  procedures  (40  CFR  part  80. 
Appendix  B).  The  rule  to  be  p>roposed 
would  amend  the  approved  procedures 
(which  utilize  a  manual  atomic 
absorption  method,  an  automated 
atomic  absorption  method,  and  X-ray 
fluorescence  spectrometry  with  a 
timgsten  target  tube)  to  include  other 
methods.  The  addition  of  this  rule  would 
allow  greater  flexibility  and  efficiency  in 
the  analysis  of  gasoline  lead  content 

The  purpose  of  this  ANPRM  is  two- 
fold, lie  Agency  desires  information  on 
any  analytical  techniques  which  may  be 
utilized  to  obtain  quantitative 
information  on  metal  content  In  gasoline 
in  order  to  determine  what  X-ray 
fluorescence  methods  or  other  analytical 
methods,  as  well  as  what  elements  in 
addition  to  lead,  should  be  included 
within  the  scope  of  the  proposed 
rulemaking.  Secondly,  the  Agency  is 
attempting  to  determine  which  quality 
assurance  procedures  and  quality 
assurance  limits  would  assure  adequate 
data  for  the  techniques  (and  species) 
covered  by  the  rule. 

The  rule  will  be  a  new  approach.  In 
previoos  roles,  explicit  procedures  have 
been  outiined  for  a  speciHc  type  of  lead 
determination  technique.  In  proposing 
this  rule,  EPA  will  attempt  to  use 
method  equivalence  to  confirm  the 
e^icacy  of  a  technique.  Any  procedure 
for  which  it  could  be  demonstrated  that 
the  data  obtained  is  equivalent  to  data 
obtained  by  previously  accepted 
methods  would  be  considered  to  be 
equivalent  or  within  the  scope  of  the 
rule. 

Deta  gadiered  atiUzing  any  laboratory 
technique  withta  the  scope  of  the  rale 


will  be  acceptable,  if  certain  specified 

quality  assurance  procedures  are 
performed  and  the  results  of  such 
procedures  fall  within  specified  limits  of 
acceptablility.  CurreoUy,  the  Agency 
believes  these  limits  would  be  95 
percent  confidence  hmits.  As  sodi,  they 
can  be  expected  to  be  exceeded,  on  the 
average,  1  time  in  20  when  no  problems 
exist  during  the  analyses.  Hence,  the 
limits  need  not  be  considered  absolute 
limits  that,  if  exceeded,  require 
corrective  action.  In  addition,  the 
proposed  rule  woidd  address  sample 
handling  to  ensure  that  metal 
concentration  or  matrix  content  does 
not  change  before  testing  begins. 

Other  Agency-approved  analytical 
techniques  to  determine  lead  content  in 
gasoline  have  required  that  three  types 
of  quality  assurance  tests  would  be 
performed  on  a  regular  basis.  These 
include  duplicate  testing  (an  additional 
test  of  an  aliquot  of  the  sample),  testing 
of  standards  (samples  containing  known 
amounts  of  lead  such  as  those  provided 
by  the  National  Bureau  of  Standards). 
and  spiked  sample  testing  (analysis  of  a 
previously  tested  sample  to  which  a 
known  amount  of  lead  has  been  added). 
The  accuracy  and  repeatabihty  required 
by  EPA  in  the  already  approved 
procedures  are  as  follows:  (1)  The 
difference  between  dupbcates  should 
not  exceed  0.005  gpg  or  a  relative 
difference  of  6%.  (2)  Standards  tested 
should  agree  with  10%  of  the  nominal 
value  of  the  standard.  (3)  Spiked 
samples  should  have  a  percoit  recovery 
of  100%  ±10%. 

Before  such  a  rule  is  proposed,  a 
number  of  questions  must  be  answered 
concerning  the  scope  of  the  rule  and  the 
acceptability  of  an  equivalency 
approach  to  this  type  of  ndemaking.  In 
addition,  EPA  would  like  to  p«form 
correlation  tests  with  several 
laboratories  involved. 

Request  for  Comments:  To  aid  the 
Agency  in  preparing  the  proposed  rule, 
we  encourage  comments  on  all  aspects 
of  X-ray  fluorescence  spectrametiy 
(XRF)  as  well  as  any  otbtf  ai^ropriate 
analytical  techniques  for  determining 
metal  content  in  gasoline.  In  particular, 
responses  are  requested  to  the  following 
questions. 

(1)  What  variety  oi  XRF  and  other 
analytical  instruments,  appropriate  for 
the  determination  of  metal  content  in 
gasoline,  exist  within  the  industrial  and 
scientific  community?  What 
reproducibility,  repeatability,  and 
accnracy  are  achievable  using  these 
instiinnents?  (A  complete  report  of  the 
work  done  to  acquire  die  above  quality 
assurance  data  indodBng  the  procedures 
used,  the  raw  data  itselt  and  • 
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description  of  the  calculations  used  in 
analyzing  the  data  should  be  submitted.) 
What  degree  of  inteference  and  matrix 
effects  from  other  materials  is  expected 
with  these  machines  when  testing  for 
metallic  elements  in  gasoline?  Are  the 
quality  assurance  techniques  mentioned 
herein  adequate  to  discern  this 
interference? 

(2)  What  should  be  the  scope  of  such 

a  proposed  rule?  What  criteria  should  be 
used  to  demonstrate  equivalence  to 
already  accepted  techniques?  What  type 
of  instruments  should  be  considered 
within  the  scope?  Could  elements  other 
than  lead  be  included  in  the  proposed 
rule?  U  80,  what  screening  procedures 
for  interfering  elements  would  be 
required?  To  what  range  or  ranges  of 
concentration  should  ^e  rule  apply? 

(3)  Are  duplicates,  spiked  samples, 
and  standards  sufficient  to  confirm  the 
adequacy  of  a  procedure's  reliability? 
How  frequently  should  these  quality 
assurance  tests  be  performed?  Should 
any  additional  quality  assurance 
procedures  be  included  in  such  a  rule? 
Are  all  three  of  these  quality  assurance 
procedures  necessary?  Are  95% 
confidence  limits  appropriate? 

(4)  Currently  the  quality  assurance 
limit  for  the  spiked  samples  is  100% 
recovery  ±10%.  The  limit  for  the 
standard  is  the  nominal  value  ±10%. 
EPA  is  considering  changing  these 
limits.  Whereas  the  deviation  between 
the  measured  and  true  concentrations 
for  the  standards  is  equal  to  the  bias  of 
the  particular  instrument  combined  with 
the  precision  of  a  single  measurement 
for  the  spiked  sample,  the  percent 
recovery  should  be  equcd  to  100  plus  the 
bias  of  the  method  combined  with  the 
bias  associated  with  the  spiking  process 
combined  with  the  precision  associated 
with  the  combination  of  (1)  the 
difference  between  two  measurements 
and  (2)  the  variability  associated  with 
the  spiking  process.  Therefore,  should 
the  limits  on  the  spiked  samples  be 
larger  than  10  percent?  If  so,  what 
should  the  limits  be  for  spiked  samples? 

In  addition,  the  Agency  is  requesting 
laboratories  that  utilize  procedures 
which  may  fall  under  the  scope  of  this 
rule  to  volunteer  to  be  participants  in 
correlation  testing  and/or  to  submit  any 
quaUty  assurance  information  available 
on  possible  analytical  methods. 

List  of  Subjects  in  40  CFR  Part  80 

Fuel  additives.  Gasoline,  Motor 
vehicle  pollution.  Penalties,  Reporting 
and  recordkeeping  requirements. 

Authority:  Sec.  211  and  301(a]  of  the  Clean 
Air  Act  as  amended.  42  U.S.C  7545  and  7601. 


Dated:  November  22, 1989. 
William  K.  Reilly. 

Administrator. 

[FR  Doc.  89-28285  Filed  12-1-49;  8:45  am] 

•HXINO  COOe  SSSO-M-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  580  and  581 

[Docket  Na  8»-201 

Definition  of  SMpper  and  Availability 
of  Mixed  Commodity  Rates 

agency:  Federal  Meultime  Commission. 

action:  Proposed  rule:  Extension  of 
comment  period. 

summary:  The  proposed  rule  in  Uiis 
proceeding,  published  October  4, 1989 
(54  FR  40891),  would  amend  die 
Commission's  tariff  and  service  contract 
rules  to  define  the  term  "shipper"  and  to 
address  the  availability  of  mixed 
commodity  rates.  Time  for  filing 
comments  on  the  Notice  of  Proposed 
Rulemaking  was  previously  extended  to 
December  4, 1989.  The  Asia  North 
America  Eastbound  Rate  Agreement,  the 
South  Europe/U.S.A.  Freight 
Conference,  and  the  "8900"  Lines  now 
have  requested  a  30  day  extension,  until 
January  3, 1990,  for  filing  comments.  The 
request  is  based  on  the  complexity  of 
the  issues  raised  by  the  proposed  rule, 
and  the  need  for  all  conference  members 
to  thoroughly  examine  all  aspects  of  the 
proposed  rule,  and  the  need  for  all 
conference  members  to  thoroughly 
examine  all  aspects  of  the  proposed  rule 
so  as  to  submit  complete  comments  with 
alternative  suggestions.  The  request  is 
supported  by  the  Transpacific 
Westbound  Rate  Agreement,  the  Trans- 
Pacific  Freight  Conference  of  Japan,  the 
Japan-Atlantic  &  Gulf  Freight 
Conference,  the  U.S.A. -North  Europe 
Rate  Agreement,  and  the  North  Europe- 
U.SJV.  Rate  Agreement.  This  notice 
extends  the  time  for  filing  comments  to 
the  Notice  of  Proposed  Rulemaking  to 
January  3, 1990. 

DATE:  Comments  due  January  3, 1990. 

ADDRESS:  Comments  (Original  and 
fifteen  (IS)  copies)  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission,  1100  L  Sti-eet.  NW., 
Washington,  DC  20573-0001,  (202)  523- 
5725. 

R>R  FURTHER  INFORMATKHI  CONTACT: 

Robert  G.  Drew,  Director,  Bureau  of 
Domestic  Regulation,  Federal  Maritime 
Commission.  1100  L  Street  NW., 
Washington.  DC  20573-0001. 


By  the  Commission. 
-  Ronald  D.  Muiphy. 
Assistant  Secretary. 

[FR  Doc  89-28244  Filed  12-1-60: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  89-530;  RM-6901,  RM- 
6948] 

Radio  Broadcasting  Services; 
Ashdown  and  OeQueen,  AR 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  doctuient  requests 
comments  on  two  mutually-exclusive 
petitions  for  rule  making  in  the  state  of 
Arkansas.  The  first,  filed  on  behalf  of 
KARQ  Radio,  Inc.,  hcensee  of  Station 
KARQ{FM),  Channel  221A.  Ashdown. 
Arkansas,  seeks  to  substitute  Channel 
223C3  for  Channel  221A  at  Ashdown. 
and  to  modify  the  facilities  of  Station 
KARQ(FM).  Additionally,  Channel  225A 
is  proposed  as  a  substitute  for  Chaimel 
224A  at  DeQueen.  Arkansas,  licensed  to 
Jay  W.  and  Aime  W.  Bimyard  (Bimyard 
Broadcasting,  Inc.),  for  Station  KDQN- 
FM.  to  acconunodate  the  Ashdown 
modification  proposal.  The  second 
proponent,  Bunyard  Broadcasting,  Inc., 
seeks  to  substitute  Channel  225C^  for 
Channel  224A  at  DeQueen  and  to 
modify  die  facilities  of  Station  KDQN- 
FM  accordingly.  Coordinates  used  for 
Channel  223C3  at  Ashdown  are  33-41- 
56  and  94-07-24.  Those  for  DeQueen  are 
34-01-57  and  94-19-43.  The  proposals 
are  42  kilometers  apart  whereas  43 
kilometers  is  required  between  second 
adjacent  Class  C3  channels.  Each 
proponent  desires  modification  at  its 
existing  transmitter  site.  Unless  the 
spacing  deficiency  can  be  remedied,  a 
comparative  analysis  of  the  proposals 
will  be  required. 

DATES:  Comments  must  be  filed  on  or 
before  January  18, 1990,  and  reply 
comments  on  or  before  February  2, 1990. 

addresses:  Federal  Communications 
Conunission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners'  counsel,  as  follows:  ICARQ 
Radio,  Inc.:  David  M.  Silverman  and 
Robert  G.  Scott  Jr.,  Esqs.,  Cole,  Raywid 
ft  Braverman.  1919  Penn.  Ave.,  NW., 
Suite  200,  Wash..  DC  20006;  and 
Bunyard  Broadcasting,  Inc.:  Eugene  T. 
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Smith,  Esq^  715  G  St,  SB  Wash..  DC 

20003. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Man  Media  Bureau.  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

synoixis  of  the  Commission's  Notice  of 
Ptoposed  Rule  Making,  MM  Docket  Na 
89-530  adopted  November  8, 1989,  and 
released  November  27. 1989.  The  full 
text  of  this  Commission  decision  ia 
available  for  inspection  and  copying 
during  normal  busineee  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission't 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  frvim  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  conunents.  See  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 

Federal  Cmnmnnicatioos  Commission. 

Kari  A.  Keoainger, 

Chief,  Allocations  Branch,  Policy  and  Rokt 

Division,  A4ass  Media  Bureau. 

[FR  Doc.  80-28212  Piled  12-1-49-.  8:45  am] 
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47CFRPar173 

[MM  Docket  Na  80-S31:  RII-6949) 

Radio  Broadcasting  SarviCM;  Halana, 
AR 

AQENCY*.  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  maidng 
filed  on  behalf  of  Delta  Broadcasting, 
Inc^  licensee  of  SUtkm  KCRI-FM, 
Channel  27QA,  Helena,  Arkansas, 
seeking  the  substitution  of  FM  Channel 
276C3  for  Channel  Z7eA  and 
modification  of  its  license  acoortfingly. 
Coordinates  for  this  proposal  are  34-32- 

50  and  go-ae-ia 


DATES:  Comments  must  be  filed  on  or 
before  January  18, 1990,  and  reply 
comments  on  or  before  February  2, 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Gary  S. 
Smithwick,  Esq..  Smithwick  & 
Belendiuk.  P.C,  2033  M  St..  NW..  Suite 
207.  Washington,  DC  20038. 
FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-531  adopted  November  8, 1986.  and 
released  November  27, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW^  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW.,  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
coRsideratioa  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  fior  rules  govoning 
permissible  ex  parte  contact 

For  Information  regarding  proper  filing 
procedures  for  comments.  See  4'/  CFR  1415 
and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commi— ion. 
Karl  A  Kausiusar, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Banau. 
[FR  Doc.  B9-28213  Filed  12-1-89:  tM  am] 
sajjNO  cooc  •rw.tMi 

47  CFR  Part  73 

[MM  DodMt  Na  8S-S29,  RM-CM7] 

Radio  Broadcastino  SarviCM; 
Wynna.  AR 

AQSNCY:  Psderal  Communicetians 
Commission. 

action:  Proposed  rula 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  nile  making 
filed  on  behalf  of  East  Arkansas 
Broadcasters,  Inc..  licensee  of  Station 
KWYN-FM,  Channel  224A.  Wynne, 
Arkansas,  seeking  the  substitution  of 
FM  Channel  223C3  for  Channel  224A 
and  modification  of  its  Hcense 
accordingly.  Coordinates  for  this 
proposal  are  3S-11-69  and  90-43-23. 

DATES:  Comments  must  be  filed  on  or 
before  January  18, 1990,  and  reply 
comments  on  or  before  February  2. 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  E>C  20554.  In 
addition  to  filing  comments  %vith  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel  as  follows:  Eugene 
T.  Smith,  Esq..  715  G  Street  SE.. 
Washington.  DC  20003. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-529,  adopted  November  9, 1989,  and 
released  November  27, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service  (202)  857-3800, 
2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  invcdve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  informatioa  regarding  proper  filing 
procedaras  for  coraroenU,  See  47  CFR  141S 
and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kail  A  Kenslngar, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Diriaion,  Mass  Media  Bureau. 
[FR  Dae.  88-28218  FIM 12-1-88;  845  am] 
I  coot  sna-oiHi 
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47  CFR  Part  73 

'MM  Docket  No.  HSai,  RM-70ia) 

'i.»<i(0  Broadcasting  Se"^»r«»«  Sr»wi#v 
^■ic  iJ  C«ntro,  CA 

AOtHCr.  Federal  Communications 

Coounission. 

action:  Ptoposed  nde. 

summary:  This  document  requests 
comaients  on  a  petition  for  nile  making 
filed  on  behalf  of  Brawley  Broadcasting 
Company,  Ucensee  of  Station 
KWST(FM),  Channel  233B,  Brawley. 
California,  seeking  to  change  the 
community  of  license  for  Channel  233B 
from  Brawley  to  El  Centro.  California, 
and  to  modify  its  license  accordingly. 
Coordinates  used  for  this  proposal  are 
32-4»-27  and  115-32-18. 

DATES:  Comments  must  be  filed  on  or 
before  January  18, 1990,  and  reply 
comments  on  or  before  February  2. 1990. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  aa  follows:  David 
Tillotson,  Esq..  Arent  Fox,  Kintner, 
Plotkin  &  Kahn,  1050  Connecticut  Ave.. 
NW.,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-532  adopted  November  8, 1989,  and 
released  November  28, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fixim  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  Ae  public  should,  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1415  and  1.420. 


List  of  Subjects  in  47  CFR  P«t  7S 

Radio  broadcasting. 

Federal  Commonicatkma  Commission. 
Karl  A.  KensingM. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
^  Doc.  88-28218  Filed  12-1-89;  8:45  am] 
8a4JNa  coos  •7t>>et-H 

47  CFR  Part  73 

[MM  Docket  Na  8S-534,  RM-70371 

Radio  BroMlcaaMng  Sf^rtcaa;  Buffalo 
and  Vina  Grova,  KY 

agency:  Federal  Communications 

Commission. 

action:  Proposed  nile. 


r.  This  document  requests 
comments  on  a  petition  by  Larue  County 
Broadcasting,  permittee  of  Station 
WRZi(FM),  Channel  286A.  Buffalo, 
Kentucky,  seeking  to  change  the 
community  (rf  hcense  for  Channel  268A 
from  Buffalo  to  Vine  Grove,  Kentucky, 
and  to  modify  its  permit  accordingly. 
Coordinates  used  for  this  proposal  are 
37-43-09  and  8&-01-13. 
DATES:  Comments  must  be  filed  on  or 
before  January  19, 1990,  and  reply 
comments  on  or  before  February  5, 1990. 
ADDRESSES:  Federal  Conununications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Keith  Reising, 
Owner,  Larue  County  Broadcasting,  1880 
Hwy  62E,  Corydon,  IN  47112. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

8UPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Notice  of 
Ptoposed  Rule  Making,  MM  Docket  No. 
89-534,  adopted  November  13, 1988,  and 
released  November  28, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  CommissioB 


consideratioa  or  covt  review,  aU  ex 
parte  contacts  are  prohibited  in 
Commission  pcoreeiiingi,  such  as  this 
one,  which  involve  ckannel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  infamabon  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Cannunicatiana  Conmnssiaa. 

KariAKaoatafv, 

Chief  Allocatiotm  Branch,  Policy  and  Roles 
Division,  Mass  Media  Bmwnt. 

(FR  Doc  80-28219  Filed  12-1-88:  8:4S  am) 

aajjNQ  COM  s7ii-et-M 


47  CFR  Part  73 

[MM  Docket  Na  89-536,  RM-70M1 

naoio  DToaacasung  «>ei  vn>vsi  Asnivy, 
Ml 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Williara 
V.  Constine,  proposing  the  allotment  of 
FM  Channel  223A  to  Ashley,  Michigan, 
as  that  community's  first  FM  broadcast 
service.  Canadian  concurrence  will  be 
requested  at  coordinates  43-11-12  and 
84-28-30. 

DATES:  Comments  must  be  filed  on  or 
before  January  19, 199a  and  reply 
comments  on  or  before  February  5, 199a 
ADDMMSES:  Federal  Communications 
CoBBUSsioa  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  followr  Lauren  A.  Colby,  10  East 
Fourth  Street  P.O.  Box  113,  Frederick. 
Maryland  21701,  (Counsd  for  the 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerie,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
sync^sis  of  the  Conunission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  Na 
89-638.  adopted  November  13,  IQOa  and 
released  November  2a  1990.  The  full 
text  of  this  Commission  decision  is 
availahie  for  inspection  and  copying 
during  nonnal  bnsiaess  hours  in  the  POC 
Dockets  Brwadi  (Room  230),  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purdmsed  from  the  Conmission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3aoa 
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2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kul  Kenaiiiger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-28215  Filed  2-1-88;  8:45  am] 
siuiNO  cooc  sriKei-M 


47CFRPart73 

(MM  Deckel  Na  89-52S,  RM-704S) 

Radio  Broadcasting  ServlcM; 
Hatteras,NC 

aoency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

•UMMARV:  The  Commission  requests 
comments  on  a  petition  by  Heart  of 
Dixie  Broadcasting.  Inc.,  seeking  the 
allotment  of  Channel  232A  to  Hatteras, 
North  Carolina,  as  the  community's 
second  local  FM  service.  Channel  232A 
can  be  allotted  to  Hatteras  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  35-12-54 
and  West  Longitude  75-41-30. 
DATES:  Comments  must  be  filed  on  or 
before  January  18. 1990,  and  reply 
comments  on  or  before  February  2, 1990. 

AOfMiESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Toni  T.  Rinehart,  President 
Heart  of  Dixie  Broadcasting,  Ina,  2557-E 
Mountain  Lodge  Circle,  Birmingham, 
Alabama  35216  (Petitioner). 
FOR  FURTMCR  INTOflMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau, 
(202)634-6530. 


SUPPLEMENTARY  MPORMATION:  This  Is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-528,  adopted  November  &  1989,  and 
released  November  27, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kari  A.  Kensiiigar, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-28214  Filed  12-1-89;  8:45  am] 
SHJJM  coot  •m-01-M 


47  CFR  Part  73 

[MM  Docket  Na  89-535.  RM-«9aO] 

Radio  Broadcasting  Sarvlcas; 
Elizalieth  City.  NC  and  Chasapeaka.  VA 

agency:  Federal  Communications 
Commission. 

action:  F>roposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Edge 
Broadcasting  Company,  licensee  of 
State  WMYK(FM),  Channel  229C 
Elizabeth  City,  North  Carolina, 
proposing  the  change  of  community  of 
license  for  Channel  229C  at  Elizabeth 
City  to  Chesapeake,  Virginia,  and  the 
modification  of  its  license  accordingly. 
The  proposal  will  not  require  a  change 
in  Station  WMYK(FM)'s  present 
transmitter  site,  which  is  located  at 
coordinates  36-32-57  and  70-11-21. 


DATES:  Comments  must  be  filed  on  or 
before  January  19, 1990,  and  reply 
comments  on  or  before  February  5, 1990. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  their  counsel  or  consultant, 
as  follows:  William  M.  Barnard.  Esquire, 
Pamela  C.  Cooper,  Esquire,  McFadden, 
Evans  &  Sill,  1220  19th  Street.  NW..  Suite 
601,  Washington,  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-535,  adopted  November  13, 1989,  and 
released  November  28, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  89-28220  Filed  12-1-89: 8:45  am] 
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47CFRPart73 

(MM  Docket  Na  S9-S27.  RM-70441 

Radio  Broadcasting  Sarvlcas;  Valley 
CIty.ND 

AOCNCY:  Federal  Communications 
Commission. 
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action:  Proposed  rule. 


summary:  The  Commission  requests 
comments  on  a  petition  by  Ingstad 
Broadcasting,  Inc.,  seeking  the 
substitution  of  Channel  266C1  for 
Channel  265A  st  Valley  City,  North 
Dakota,  and  the  modification  of  its 
license  for  Station  KLPR  to  specify  the 
higher  powered  channel.  Channel  266C1 
can  be  allotted  to  Valley  City  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
8.2  kilometers  (5.1  miles]  southwest  to 
avoid  a  short-spacing  to  Station  KBHP, 
Channel  266C1,  Bemidji,  Minnesota.  The 
coordinates  for  this  allotment  are  North 
Latitude  46-50-52  and  West  Longitude 
98-03-02.  Canadian  concurrence  is 
required  since  Valley  City  is  located 
within  320  kilometers  of  the  U.S.- 
Canadian border.  In  accordance  with 
S  1.420  of  the  Commission's  Rules,  we 
will  not  acce{rt  competing  expressions  of 
interest  in  use  of  Channel  266C1  at 
Valley  City  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
dates:  Comments  must  be  filed  on  or 
before  January  19, 1990,  and  reply 
comments  on  or  before  February  5, 1990. 
addresses:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Clifford  M.  Harrington,  Esq., 
Fisher,  Wayland.  Cooper  and  Leader, 
1255-23rd  Street,  NW.,  Suite  800. 
Washington,  DC  20037  (Counsel  to 
petitioner). 

for  further  information  contact: 
L.eslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

supplbmmtary  information:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-527,  adopted  November  8, 1989,  and 
released  November  28, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 


no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  omtacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  fiUng 
procedures  for  conmients,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A  Kansinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  89-28217  Filed  12-1-69;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  HigtYway  Administration 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  393  and  571 
[NHTSA  Docket  Na  8S-14,  Notice  2] 
RIN  2127-AC83 

Federal  Motor  Vehicle  Safety 
Standards;  Parts  and  Accessories 
Necessary  for  Safe  Operation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Federal  Highway  Administration 
(FHWA),  Department  of  Transportation. 
action:  Termination  of  rulemaking. 

summary:  Mr.  W.A.  Barr  submitted  a 
petition  to  NHTSA  concerning  the 
devices  which  connect  heavy  truck 
tractors  and  trailers.  According  to  the 
petitioner,  present  designs  of  the  lock  of 
the  fifth  wheel  on  tractors  and  the 
kingpin  on  trailers  make  it  possible  for 
the  driver  to  obtain  what  is  called  a 
"high  hitch,"  or  false  latch,  when  the 
driver  attempts  to  connect  a  trailer  to  a 
tractor.  Mr.  Barr  stated  that  if  a  high 
hitch  occurs,  the  trailer  may  separate 
from  the  tractor  during  highway  driving. 
After  evaluating  the  petition,  NHTSA 
concluded  that  there  was  a  reasonable 
possibility  that  the  order  requested  in 
the  petition  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding, 
and  published  a  notice  of  its  decision  to 
grant  the  petition  in  the  Federal 
Register.  The  notice  also  requested 
comments  on  several  issues  concerning 
high  hitches.  However,  after  analyzing 
aU  available  information,  including 
comments  received  in  response  to  the 
notice,  the  agency  is  unable  to  conclude 


that  the  safety  benefits  of  a  standard  for 
kingpin  performance  to  eliminate  high 
hitches  would  be  sufficient  to  justify 
promulgating  such  a  requirement. 
Accordingly,  the  rulemaking  is 
terminated.  This  notice  is  being  issued 
jointly  with  FHWA,  since  some  of  the 
issues  relate  to  its  possible  regulation  of 
vehicles  currently  in  use  as  well  as  to 
this  agency's  regulation  of  newly 
manufactured  vehicles. 

FOR  FURTHER  INFORMATION  CONTACT 

NHTSA:  Mr.  Richard  Carter.  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone:  (202)  366-5274. 
FHWA:  Mr.  Robert  Hagan,  Office  of 
Motor  Carrier  Standards,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-2981. 

SUPPLEMENTARY  INFORMATION:  Mr.  W.A. 

Barr  submitted  a  petition  to  h^iTSA 
concerning  the  devices  which  coimect 
tractors  to  trailers.  According  to  the 
petitioner,  present  designs  of  the  kingpin 
on  trailers  and  the  lock  of  the  fifth  wheel 
on  tractors  make  it  possible  for  the 
driver  to  obtain  what  is  called  a  "high 
hitch,"  or  false  latch,  when  the  driver 
attempts  to  connect  a  tractor  to  a  trailer. 
Mr.  Barr  stated  that  if  a  high  hitch 
occurs,  the  trailer  may  separate  from  the 
tractor  during  highway  driving. 
According  to  the  petitioner,  the 
accidents  which  have  occurred  from 
high  hitches  are  not  fi^quent  but 
usually  are  very  serious  when  an 
automobile  strikes  an  uncontrolled 
trailer  which  has  separated  from  a 
tractor. 

Mr.  Barr  characterized  his  petition  as 
one  requesting  the  agency  to  commence 
a  proceeding  to  determine  whether  to 
issue  an  order  concerning  notification 
and  remedy  of  a  defect  in  equipment 
that  relates  to  motor  vehicle  safety.  The 
petitioner  also  requested  that  NHTSA 
issue  a  standard  for  the  kingpin  which 
will  not  permit  a  high  hitch.  The 
petitioner  stated  that  this  may  also 
mean  changes  to  the  fifth  wheel  locks. 
Mr.  Barr  stated  that  one  possible 
approach  would  be  to  make  the  bottom 
diameter  of  the  kingpin  larger  than  the 
diameter  of  the  recess  in  the  lock  so  that 
the  hinged  lock  cannot  be  closed  if  the 
bottom  of  the  kingpin  is  placed  in  the 
recess  during  the  hitching  process. 

As  part  of  its  efforts  to  evaluate  Mr. 
Barr's  petition.  NHTSA  contacted 
several  manufacturers  of  fifth  wheels 
about  high  hitches.  The  agency  was 
advised  by  some  manufacturer 
representatives  that  it  is  possible  to 
false  latch  most  of  the  designs  on  the 
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mai^et  It  waa  generally  contended, 
however,  that  it  is  the  responsibility  of 
the  truck  driver  to  conduct  an  inspection 
to  ensure  a  proper  connection.  NHTSA 
believes,  based  on  discussions  with 
heavy  truck  fleet  managers,  that  a 
typical  estimate  for  high  hitches  is  about 
two  or  three  per  year  for  a  fleet  of  one 
thousand  trucks,  and  that  most 
separations  occur  before  the  truck 
reaches  the  public  highway.  The  agency 
is  unaware  of  any  data  concerning 
injuries  resulting  from  false  latching. 

NHTSA  published  a  notice  in  A'igust 
1988,  granting  the  petition  and 
requesting  comments.  53  FR  31378 
(August  18, 1988).  The  agency  received 
eleven  responses,  including  comments 
from  all  four  major  fifth  wheel 
manufacturers  and  seven  large  users  of 
fifth  wheels.  None  of  the  commenters 
supported  the  creation  of  a  new  Federal 
motor  vehicle  safety  standard  to 
address  false  latching. 

The  commenters'  objections  focused 
on  the  infrequency  of  high  hitches,  and 
the  fact  that  many  cases  of  high  hitching 
are  a  result  of  the  driver's  failure  to 
visually  confirm  the  latching  of  the 
kingpin  to  the  fifth  wheel.  This  visual 
confirmation  is  recommended  by  all 
major  fifth  wheel  manufacturers.  In 
addition,  NHTSA  notes  that  the  Federal 
Motor  Carrier  Safety  Regulations,  at  49 
CFR  392.7,  require  a  driver  to  confirm 
that  the  coupling  device  is  functioning  in 
good  order.  The  commenters  also  raised 
concern  about  the  costs  of  complying 
with  a  new  standard  for  kingpins, 
particularly  if  existing  trailers  were 
required  to  be  retrofitted  with  the  new 
kingpi"-  Commenters  also  expressed 
concern  about  the  compatibility  of 
existing  fifth  wheels  with  a  new  kingpin 
design,  suggesting  that  mismatched 
equipment  might  actually  result  in  an 
increase  in  false  latching  incidents.  In 
addition,  three  fifth  wheel 
manufacturers  indicated  that  they  had 
models  available  which  presently 
contain  a  kingpin  height-sensing 
arrangement  as  part  of  the  locking 
mechanism,  which  is  designed  to 
prevent  high  hitches. 

Discussions  between  NHTSA  staff 
and  representatives  of  fifth  wheel  users 
and  manufacturers  after  the  agency  had 
prepared  the  notice  granting  the  petition 
indicated  that  significant  progress  is 
being  made  toward  the  development 
and  availability  of  more  fifth  wheel 
units  which  incorporate  means  for 
sensing  the  position  of  the  kingpin  in 
relation  to  the  fifth  wheel.  The 
discussion  also  indicated  that  there  are 
proprietary  systems  currently  under 
development  by  fifth  wheel 


manufacturers  which  should  further 
reduce  the  number  of  high  hitches. 

NHTSA  believes  that  the  industry's 
efforts  to  improve  fifth  wheel  designs 
should  be  effective  in  reducing  the 
number  of  high  hitches  without  the  need 
for  new  kingpin  designs  and  the 
resulting  concerns  about  compatibility 
between  new  and  existing  equipment. 

The  accident  data  discussed  in  the 
August  1988  notice  indicate  that  high 
hitches  do  not  result  in  a  large  number 
of  accidents.  These  data  are 
corroborated  by  data  submitted  by  the 
commenters.  NHTSA  believes  that 
based  upon  the  information  submitted 
by  commenters  and  obtained  by  the 
agency  in  discussions  with 
manufacturers  and  users  of  fifth  wheels, 
the  costs  of  a  federal  standard  for 
kingpins  seeking  to  eliminate  false 
latching  outweigh  the  potential  safety 
benefits  which  would  be  gained  from 
such  an  action.  Accordingly,  the 
rulemaking  is  terminated. 

List  of  Subjects  in  49  CFR  Parts  393  and 

571 

Highways  and  roads.  Highway  safety. 
Imports,  Motor  carriers.  Motor  vehicle 
safety.  Motor  vehicles.  Rubber  and 
rubber  products.  Tires. 

Issued  November  29. 1989. 
Thomaa  D.  Larson, 
Administrator,  Federal  Highway 
Administration. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking, 
NHTSA. 
[FR  Doc  89-28253  Filed  12-l-«9;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlldHfs  Servica 

50  CFR  Part  17 

RIN  101S-AB 

Endangarad  and  Thraatanad  Wlldlifa 
and  Plants:  Reopening  of  Comment 
Period  for  l-owar  Kaya  Rabl>tt  and 
Squirrel  Cliimnay  Cava  Shrimp 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule;  reopening  of 

comment  period. 

summary:  The  Service  reopens  the 
comment  period  on  the  proposed  rule  to 
list  the  Lower  Keys  rabbit  as  an 
endangered  species,  and  the  Squirrel 
Chimney  cave  shrimp  as  a  threatened 
species,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
llie  required  newspaper  summaries  for 


these  proposals  were  inadvertently  not 

published.  The  reopened  comment 

period  is  to  allow  for  the  publication  of 

newspaper  notices  and  for  subsequent 

comment. 

date:  Comments  from  all  interested 

parties  must  be  received  by  January  3, 

1990. 

ADDRESS:  Comments  and  materials 

should  be  sent  to  the  Field  Supervisor, 

U.S.  Fish  and  Wildlife  Service,  3100 

University  Boulevard  South,  Suite  120, 

Jacksonville,  Florida  32216.  Comments 

and  materials  received  will  be  available 

for  public  inspection,  by  appointment, 

during  normal  business  hours  at  the 

above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Wesley,  Field  Supervisor,  at  the 

above  address  (telephone  904/791-2580 

or  FTS  94&-2580). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3a  1989  (54  FR  35905- 
35908),  the  Service  proposed  listing  the 
Lower  Keys  rabbit  (Sylvilagus  palustris 
hefneri)  as  an  endangered  species,  and 
the  Squirrel  Chimney  cave  shrimp 
[Palaemonetes  cummingi]  as  a 
threatened  species,  pursuant  to  the  Act. 
The  Lower  Keys  rabbit  is  restricted  to  a 
few  keys  in  Morm)e  County,  Florida, 
and  is  endangered  by  residential 
development.  The  Squirrel  Chimney 
cave  shrimp  is  found  only  at  one  site  in 
Alachua  County,  Florida,  where  it  is 
threatened  by  potential  residential 
development.  "The  comment  period  for 
the  proposed  rule  opened  on  August  30, 
1989,  and  closed  on  October  30, 1989. 

Section  4(b)(5)(D)  of  the  Act  requires 
that  a  summary  of  proposed  listing 
regulations  be  published  in  a  newspaper 
of  general  circulation  in  the  area  in 
which  the  species  occurs.  The 
newspaper  summaries  for  the  Lower 
Keys  rabbit  and  the  Squirrel  Chimney 
cave  shrimp  were  apparently  lost  during 
mailing  and  were  not  published.  The 
Service  is  reopening  the  comment  period 
for  the  proposal  to  list  those  species  in 
order  to  publish  newspaper  summaries 
and  to  receive  any  resulting  comments. 

Audior 

The  primary  author  of  this  notice  is 
Dr.  Michael  M.  Bentzien  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  (16  U.S.C.  1531- 
1543). 


List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Fish,  Marine  mammals,  Hants 
(agriculture). 

Dated:  November  22. 1969. 
Jamas  W.  Pulliam,  Jr., 
Regional  Director 
[FR  Doc  89-28254  Filed  12-1-69;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Form*  Under  Review  by  Office  of 
Management  and  Budget 

December  1, 1989. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information. 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8).  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pubhc  Law  96-511  applies;  (9)  Name 
and  telephone  number  of  the  agency 
contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  doctunents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202)  447- 
2118. 

Revision 

•  National  Agricultural  Statistics 
Service 

•  Fruit.  Nut,  and  Specialty  Crops 

•  None 

•  On  occasion:  Monthly:  Annually 

•  Farms;  Businesses  or  other  for-profit; 
54,452  responses;  15.123  hours:  not 
applicable  under  3504(h) 

•  Larry  Gambrell  (202)  447-7737 

Extension 

•  Forest  Service 


•  Commercial  use  of  "Woodsy  Owl" 
symbol 

•  None 

•  Quarterly 

•  Businesses  or  other  for-profit;  40 
responses:  60  hours;  not  applicable 
under  3504(h) 

•  Janet  H.  Sledge,  (202)  447-5060. 
Lairy  K.  Roberson, 

Acting  Departmental  Clearance  Officer. 
[PR  Doc.  89-28295  Filed  12-1-89:  8:45amJ 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  United  States  Travel  and 
Tourism  Administration. 

Title:  Survey  of  International  Air 
Travelers. 

Form  Number  Agency — ^N/A;  OMB— 
0605-0007. 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  currently  approved 
collection 

Burden:  165,600  respondents;  24,840 
reporting  hours.  Average  minutes  per 
response  is  nine. 

Needs  and  Uses:  The  National 
Tourism  Policy  Act  directs  the 
Department  to  assist  in  the  collection, 
analysis,  and  dissemination  of  tourism 
data.  This  survey  provides  consumer 
marketing  data  on  international 
travelers  and  is  used  to  identify  and 
analyze  specific  foreign  travel  markets. 
It  is  used  by  private  and  public  sector 
entities  in  developing  marketing 
programs. 

Affected  Public:  Individuals. 

Frequency:  Monthly. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer  Donald  Arbuckle, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW^ 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent  to 
Donald  Arbuckle,  OMB  Desk  Officer; 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC.  20503. 

Dated  November  28, 1989. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[PR  Doc.  89-28225  Filed  12-1-89;  8:45  amj 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Puerto  Rico  Multi-unit  Follow-up 
and  Reconciliation  Record. 

Form  Number  D-lOllPR. 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  2,750  hours. 

Number  of  Respondents:  11,000, 

A  VG  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  This  operation  is 
designed  to  improve  coverage  for  multi- 
unit  structures  containing  50  or  more 
units.  Census  workers  will  compare 
census  address  listing  books  prepared 
during  the  list/enumerate  operation  to 
an  administrative  list  of  residential 
addresses  supplied  by  the  Puerto  Rico 
Electric  Company.  Any  non-matched 
units  will  be  reconciled  and/or 
enumerated  for  the  1990  census  counts. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Donald  Arbuckle, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Clearance  Officer.  (2M)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 
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Dated:  November  27. 1989. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc  89-28223  Filed  12-1-89;  8:45  am] 
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Agency  Form  Under  Review  t:y  ■'.'■•*• 
Office  of  Managerne"'  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.a  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  U.S.  Census — Age  Search. 

Form  Number  BC-OOO,  BC-649,  BC- 
658. 

Agency  Approval  Number  0607-0117. 

Type  of  Request:  Revision  of  a 
currenUy  approved  collection. 

Burden:  8.608  hours. 

Number  of  Respondents:  51,080. 

Avg  Hours  Per  Response:  BC-QOO.  .  . 
12  min.,  BC-640.  .  .  6  min.,  BC-65a  .  .6 
min. 

Needs  and  Uses:  The  Personal  Census 
Services  Branch  in  Pittsburg.  Kansas, 
maintains  the  1900-1980  Federal 
censuses  for  searching  purposes.  The 
purpose  of  searching  is  to  furnish,  upon 
request  transcripts  of  personal  data 
from  historical  population  census 
records.  Information  relating  to  age. 
place  of  birth,  and  citizenship  is 
furnished  upon  payment  of  the 
established  fee  to  individuals  for  their 
use  in  qualifying  for  Social  Security,  old 
age  benefits,  retirement,  court  Utigation, 
passports,  insurance  settlements,  etc. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Upon  request 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Don  Arbuckle, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 


Dated:  November  27, 1989. 
Edward  Michals, 

Departmental  Clearance  Officer,  Offica  of 
Management  and  Organization. 

[FR  Doa  89-28224  Filed  U-1-8Q;  8:45  am] 
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Nation^  Oceanic  and  Atmospheric 
Administration 

Rnal Afnendmen*  c'  fo/e-g'-  nghing 
Pm lulls  for  tb«  Bei-'ng  Sea  una 
Aleutian  Manas  around^isr-  ft^nerf 

agency:  National  Marine  Fisheries 
Service  (NMFS).NOAA,  Commerce. 
ACTION:  Final  permit  amendment 

summary:  NOAA  makes  final  its 
proposal  to  amend  foreign  fishing 
permits  for  vessels  of  the  Governments 
of  Japan,  the  Republic  of  Korea.  Iceland, 
the  People's  Republic  of  China,  and  the 
Union  of  Soviet  Sociahst  Republics.  An 
additional  restriction  has  been  attached 
to  the  permits  of  all  vessels  of  the  above 
named  countries  currentiy  authorized  to 
receive  Alaska  pollock  from  the  U.S. 
fishing  vessels  in  the  Bering  Sea  and 
Aleutian  Islands  (BSAI)  management 
area.  The  restriction  limits  the 
authorizations  of  these  vessels  to 
receive  any  further  amounts  of  Alaska 
pollock  JVP  for  the  balance  of  1989. 
EFFECnvE  date:  November  27, 1989.  IM 
p.m.  Alaska  Standard  Time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alfred  J.  Bilik,  (301)  427-2337.  or  telex 
467856  US  COMM  HSH  CI. 
SUPPLEMENTARY  INFORMATION:  NOAA 
published  a  notice  of  proposed 
amendment  of  foreign  fishing  permits  for 
the  Bering  Sea  and  Aleutian  Islands 
groundfish  fishery  at  54  FR  43193. 
October  23, 1989.  The  notice  provided  30 
days  for  public  comments  until 
November  22, 1989. 

The  notice  proposed  to  amend  permits 
for  vessels  of  the  Governments  of  Japan, 
the  Republic  of  Korea,  Iceland,  the 
People's  Republic  of  China,  and  the 
Union  of  Soviet  Socialist  Republics,  to 
restrict  the  authorization  of  vessels  of 
these  nations  to  receive  Alaska  pollock 
from  U.S.  vessels  engaged  in  the 
directed  fisheries  for  pollock  in  the 
Bering  Sea  and  Aleutian  Islands  (BSAI). 
The  proposed  amendment  would  be 
consistent  with  the  President's  desire  to 
accord  favorable  treatment  to  Poland  in 
recognition  of  the  advancement  of 
democratic  principles  under  its  new 
government  It  would  be  intended  to 
ensure  that  Polish  vessels  authorized  to 
receive  Alaska  groundfish  in  the  BSAI 
have  the  opportimity  to  receive 
additional  pollock  from  U.S.  fishermen. 


Subsequent  to  the  publication  of  the 
notice  of  the  proposed  amendment 
information  was  received  from  a 
representative  of  the  Polish  government 
indicating  the  PoUsh  vessels  would  be 
able  only  to  receive  approximately 
10.000  metric  tons  (mt)  in  addition  to  the 
amounts  taken  under  the  Olympic 
system. 

Related  to  the  notice  proposing  the 
permit  amendment  was  a  notice  of 
inseason  action  published  at  54  FR  47684 
on  November  9, 1989.  This  action 
reapportioned  and  released  in  the  Bering 
Sea  subarea  and  from  the  27,000  mt  non- 
specific reserve  21,000  mt  of  Alaska 
pollock  to  DAP  and  2,500  mt  of  Alaska 
pollock  to  JVP.  In  the  Aleutian  Islands 
subarea,  4,500  mt  of  pollock  in  excess  of 
DAP  needs  were  released  to  JVP.  The 
above  action  provided  for  the 
continuation  of  the  Olympic  JVP  fishery 
tintil  the  amounts  of  pollock  which  could 
be  needed  to  provide  this  opportunity 
for  Polish  vessels  remained.  In  an  action 
concurrent  with  the  decision  which  is 
the  subject  of  this  notice,  NOAA  made 
available  through  reapportionment  6,518 
mt  of  Alaska  pollock  for  the  JVP  in  the 
Aleutian  Islands  subarea  and  3,500  mt  of 
Alaska  pollock  in  the  Bering  Sea 
subarea  for  JVP.  This  reapportionment 
to  JVP  is  intended  to  provide  an 
opportunity  for  Polish  vessels  to  receive 
the  entire  balance  of  the  pollock  JVP  in 
the  Aleutian  Islands  subarea  and  at 
least  1,100  mt  but  no  more  than  3,500  mt 
of  the  reapportioned  pollock  JVP  in  the 
Bering  Sea  subarea,  consistent  with  the 
President's  desire  to  accord  Poland 
favorable  treatment 

Comments 

Sixteen  com-nents  were  received  on 
the  proposed  permit  amendment  and  six 
other  comments  addressed  NOAA't 
intent  to  provide  special  consideration 
to  Poland.  Eleven  comments  supported 
the  proposal:  eleven  comments  did  not 
support  the  proposal. 

llie  following  significant  comments 
were  received  in  opposition  to  the 
proposed  amendment  Replies  to  these 
comments  are  provided  with  each  item 
because  specific  points  were  made  in 
each  comment 

1.  Notice  or  opportunity  to  comment 
on  Poland's  request  was  not  given 
before  NOAA  published  the  Federal 
Register  notice  of  its  intention  to 
abandon  the  Olympic  system.  This 
action  should  have  been  discussed 
publicly  before  the  North  Pacific  Fishery 
Management  Council  (NPFMC)  in 
September.  There  was  a  lack  of  review 
in  the  public  forum  by  the  NPFMC  as 
had  been  the  standard  operating 
procedure  for  more  than  10  years. 
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Repfy:  NOAA  condnded  ftiaX  the 
request  fiuu  Poland  wai  properly 
reviewed  by  the  NPFMC  in  execrrtive 
session.  NOAA  also  «niphjyed  the 
procedores  set  otit  in  50  CFK  611.3  to 
allow  iie  pttbRc  an  opporhinfty  to 
omnnent  en  the  propeeri. 

2.  That  cooraenter  etl«o  stated  only 
Hsh  which  are  surplus  to  U.S.  needs 
couU  W  Bade  avaJtdUe  to  fVslvid,  and 
that  an  intermedisle  CMapwiy  could  be 
■efacaiod  cknMcratkally.  say  by  n  RFP, 
and  a  lottery  anglit  be  used  to  select 
wMoii  of  the  81  US.  vessels  currently 
griifaig  would  fish  for  the  Mea. 

Reply:  Tbe  recent  acttons  taken  by  the 
Alaska  Region,  N^iFS.  to  assess  fish  !■ 
excess  of  domestic  processors'  needs 
and  to  apportios  the  exoess  betwees  the 
amount  needed  for  on-foiag  ^oint 
venture  operatioos  and  what  might  be 
reqvkired  Is  provide  Polish  vessels  this 
epecial  opporbiaity  for  pattock  takes 
into  aocount  fairness  ta  Olympic 
operations,  the  possibility  of  spproval  of 
a  special  Polish  joint  venture  allocation, 
and  the  effects  of  this  action  «b  ioint 
venture  otperatioas  of  other  frouai^sh 
species. 

3.  Th««  were  said  to  be  aarket 
implications  for  ILS.  ^Uack  block  and 
other  pollock  product  prodaoers  ia 
competitioa  with  heawily  subsidized 
Polish  products  ia  a  faJcUy  coiapetidve 
U.S.  market  The  palk>ck  blocks 
produced  in  the  T^alish  joint  venture  will 
net  be  used  for  Polish  cnniimp^cn.  but 
win  rather  be  «oU  on  the  US.  zaacket 
The  coaunentar  said  a  Commerce  report 
cites  the  sale  of  Polish  blocks  on  the 
U.S.  market  in  competitian  with  \iJ&. 
production  as  a  cause  of  lower  U.S. 
prices. 

Reply:  NOAA  believes  the  productian 
to  be  derived  irom  this  proposal 
represents  a  atinor  part  of  the  pollodc 
block  produc6on  trom  joint  venture 
operaQons.  If  Polish  vessels  asceive 
10,000  bU  from  U.S.  Cshenaen,  this 
woiild  represent  less  Atan  foor  percent 
of  the  total  production  in  1989.  NOAA 
does  ntrt  believe  this  action  will  have  a 
significailt  effect  on  domestic  block 
prices. 

4.  Some  dahned  It  is  unfair  to  insert  ■ 
preferred  player  liftu  ^e  joint  venture 
process  at  this  time  when  there  has  been 
a  rafM^edine  hi«ie  avaikUe  IVP.  An 
effective  pnleraice  hss  been  provided 
to  Polmra  vcKweefi  the  OflP  and  fVP  by 
this  action.  T^iit  preference  ignores 
prices  and  the  see  mwifcet  aysten.  iiw 
proposal 
US. 

Reply: 
inserted  WKvma  the  DAT  and  ]VP 
BsLuifaa.  TMaik  iwpsMs  Bay  eidy 
receive  SA  ttsa  UJS.  llshuiumu  (as 
distinguished  li<aa  fistiag  diiecfly  In 


preference  to  JVP  fishing).  U.S. 
fishermen  are  not  precluded  from 
attempting  to  obtain  contracts  with 
Polish  fishing  companies.  And  as  noted 
in  the  proposal,  there  is  no  knpltcation 
of  similar  preferences  in  the  fcitore. 
NOAA  therefore  believes  this  proposal 
does  not  establish  a  new  hierarchy  of 
preferences. 

5.  Fishing  in  the  "donut  liote" 
apparently  Improves  late  in  the  season. 
Once  hav^  iefl  tiie  Bering  Sea.  tt  wiU 
be  difficidt  to  induce  foreign  vessels  to 
return  shoidd  Potish  vessel  be  unable 
to  take  the  amount  made  available, 

Reply:  The  small  amount  nude 
available  is  likely  tbe  controlling  factor 
in  any  decision  to  return  te  the  EEZ  from 
the  donut  hole.  With  the  large  number  of 
fishing  vessels  understood  by  NOAA  to 
be  operating  in  the  donut  hole,  ft  is 
possible  (bat  one  or  two  large  vessels 
ndghtbe  indnoed  to  return  to  the  E^^  if 
such  en  opportnntty  were  to  arise  for 
any  amount  of  fish  remaining. 

6.  U.S.  catcher  vessels  flH»t  e^her  sign 
up  wWh  the  Polish  operators,  return  to 
home  port  or  lay  over  in  Unalaska. 
SignificsOl  losses  of  crew,  retian  on 
inve^traent  and  fishing  thse  wiS  result 
from  any  layover  te  await  availability  of 
additional  JVP  should  Polish  vessels  net 
take  it. 

Reply:  The  Government  of  Poland 
advised  NOAA  that  it  expected  to  take 
ia,flOO  mt  of  pollock  if  available.  Less 
than  10,000  mt  is  expected  to  be 
available  for  harvest  when  ooaaplete 
catch  reports  are  stmunanzad.  Sheold 
any  remain  unharvested.  it  vsouU  likdy 
be  a  small  amount  and  of  deubt^ 
economic  value  if  ths  associated  costs 
of  harvesting  were  nnusua^y  bucga. 
Therefore,  decisions  on  whether  ts  fish 
for  Polish  vessels,  lay  over  aad  await 
the  sutoome  of  this  action,  or  to  return 
to  home  port  are  each  U^.  vessel 
captain's  to  make. 

7.  Others  claimed  that  NOAA  logal 
counsel  has  advised  the  Caandl  that  it 
is  Illegal  to  coii4)el  U.S  fishermen  to 
deliver  their  catch  to  any  particular  port 
or  processor.  Compelfing^hermen  to 
deliver  to  Pohsh  processors  was  said  to 
have  GATT  implications. 

/lep/y:  Neither  ^s  action  nor  ^»e 
Magnusoa  Act  restricts  the  ex^mt  of 
fish  or  fish  products  to  other  nations  or 
ciMupels  15  .S.  fishermen  to  defiver  their 
catch  to  particular  ports  or  processors. 
The  so-cafled  joint  veiituie  piovisiuiis  Of 
the  Magnoson  Act  restrict  the 
opportunity  of  foreign  vessels  to  lecrive 
fish  St  sea  from  U.S.  vessels  within  the 
exdustve  eootiomit  sone  tEE2n.  T%e 
sc'^ities  affected  \n/  this  restriction  sre 
fish  processing  end  fish  transport  wrenn 
the  *'*''^-  The  General  AgreemeBt  on 
Taiffis  and  Trade  (GATT)  applies  to 


trade  in  raw  materials  or  products;  it 
does  not  apply  to  trade  in  servioes.  Pish 
processiiTg  and  fish  tran^>ort  are 
services  and  are  not  covered  by  GATT. 
Forei^  fish  buyers  are  free  ta  buy  U,S. 
fish  or  fish  products — they  may  use  a 
U.S.  flag  vessel  to  receive  fish  at  sea  or 
fhey  may  use  a  foreign  flag  vessel  to 
receive  lish  ia  part  NOAA  ooKiades 
there  are  no  GATT  imphcatieas. 

8.  One  commenter  claimed  there  is 
significantly  more  pollock  sorphis  to 
DAP  needs  than  hOkUPS  has  identified. 
Since  this  issae  is  aot  related  to 
conservation  or  the  National  Security  or 
defense.  17,016  mt  i^undd  be  released  to 
JVP  immediately. 

Reply:  NMFS  did  release  7*00  mt  of 
pollock  to  JVP  en  November  9,  but  unfil 
the  final  liecision  was  made  to  suf^xMt 
the  President's  foreign  policy  objectives, 
10,018  rat  were  held  back  as  potentially 
available  to  Poland. 

0.  This  proposal  was  claimed  net  to 
have  originated  with  the  President  but 
rather  with  certain  U.S.  interests  who 
stand  to  benefit  by  its  approval. 

Repiy:  This  action  was  proposed  and 
is  now  made  final  hased  on  the 
President's  foreign  policy  objectives  and 
the  support  expressed  by  the 
Department  of  State  and  some  members 
of  Congress  and  the  Senate. 

The  folhnving  comments  were  offered 
in  support  of  the  proposal  These 
comments  were  less  specific  than 
opposing  commentB  aad  they  are 
therefwe  addressed  as  a  whole.  Most  of 
the  comments  supporting  die  proposal 
addressed  its  foreign  pohcy  aspects  and 
viewed  it  as  a  significant  ceatiiharton  le 
U.S  efforts  to  assist  Poland  withaat 
buidaaing  the  Federal  budget  The 
participatioD  by  dbmestic  fishermen 
who  will  fish  for  Polish  processing 
vessels  was  viewed  as  an  active 
involvement  of  the  private  sector  In 
assisting  Poland.  Some  commenters 
understood  that  a  part  of  fte  allocation 
would  be  directed  tovrard  &Ba% 
Poland's  immediate  food  nsedsand  4m 
balance  would  be  used  to  produce  hard 
currency  Car  paying  operatioaal  costs. 

At  least  out  H4)pertiag  oooMnent 
addwssed  saaie  of  the  specific  ceooerns 
voiced  by  opponents.  The  fiB«san»tor 
stated  that  the  procedural  steps  takea 
by  NO AA  is  this  aotice  piwdde  iar 
adequate  public  revtewof  Ae  paaipessl 
and  that  the  Council  hi  executive 
session  interposed  no  objection  to 
granting  the  Polish  request  TTie 
commenter  feh  consideration  in 
executive  session  was  appropriate  since 
the  matter,  he  said,  was  related  to  the 
national  security. 
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Based  on  flic  comments  and  views 
expressed  to  NOAA  on  this  issue  and 
the  overriding  foreign  policy 
implications  of  s  favorable  decision,  the 
Administrator,  NOAA,  bad  decided  to 
amend  the  permits  of  vessels  of  all 
nations  authorized  to  receive  U.S. 
harvested  fish  hi  the  BSAI. 

The  following  final  additional 
restriction  has  been  applied  to  permits 
of  the  vessels  of  the  Governments  of 
Japan,  the  RepubUc  of  Korea.  Iceland, 
the  Peoples  RepubUc  of  China,  and  th« 
Union  of  Soviet  Socialist  Republics, 
effective  1  p.m.  on  November  27, 1989. 
This  restriction  is  a  revision  of  the 
proposal  at  M  FR  43193  and  takes  into 
account  its  potential  effects  on  other 
Alaska  groondfish  fisheries  which  may 
involve  a  bycatch  of  Alaska  pollock.  It 
allows  more  discretion  to  the  Regional 
Director,  Alaska  Region,  to  allow 
achievement  of  the  optimum  yield  in  tbe 
Alaska  groondfish  fisheries  of  the  BSAL 

Permit  Restiictioa 

(a)  ReatrlctioB*  on  receipt  of  fish. 

•  •        •        •        • 

(3]  The  authorization  to  recefve  groundfish 
granted  to  all  vessels  of  the  nation  named 
above  is  restricted  eSective  1:00  pjn.  Alaska 
Standard  Time,  Novmeber  27, 1989.  This 
restriction  terminates  that  part  of  the 
anthoriiation  to  receive  Alaska  groundfish  by 
prohibiting  ttie  receipt  of  Alaska  pollock  from 
U.S.  fbhing  vessels  engaged  to  fisheries  for 
Alaska  groundRsb  In  the  Bering  Sm  aad 
Aleutian  IsUads  management  area. 

This  restrictioa  is  inpoaed  afiar  |*m»klfcig 
notice  and  30  days  tor  camnents  ooder  80 
OH  611.3(1).  The  mtrictioB  is  in  accordance 
with  foreiffi  policy  objectives  of  tha  UnMed 
States.  The  Regional  Director.  Alaska  Ragloo, 
may  suspend  or  modify  tlus  resthctioo  in 
order  to  fully  achieve  the  optimum  yield  (or 
the  Alaska  groundfish  fisheries. 

•  *        *        •        . 

Con«stent  with  procedural 
requirements  of  \  611.3,  the  restriction 
was  provided  to  the  Department  of  State 
on  Novmeber  27, 1988^  iortrusmittal  to 
the  appropriate  foreign  nations. 
Appointed  agents  and  designated 
representatives  for  fishing  vessels  of 
each  affected  nation  were  advised  by 
telecommunicated  copies  of  the 
restriction  prior  to  its  being  made 
effective. 

Da  ted:  Novmeber  2S.  ISaSi 
Jamas  E.  Douglas,  Jr. 

Acting  Amntant  AdmmiatwUtrforFitiMtin. 
{FR  Doc  a»>28M7  POed  ll-2B-a9(  5:03  pm] 
SNJJNO  cooc  ssie-ss-M 


Pacific  Fishery  liAanayew^t^it 
Public  Meeting 

aqency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

Members  of  the  Pacific  Fishery 
Management  Council's  Salmon  Advisory 
Subpanel  (SAS),  representing 
recreational  and  charter  fishijag  interests 
north  of  Cape  Falcon.  OR.  will  hold  a 
public  meeting  on  December  11. 1980,  at 
9:30  a.m.,  at  the  Governor  House 
Execulodge.  621  South  Capital  Way, 
Olympia.  WA.  The  SAS  will  devdop 
fishery  management  plan  amendment 
alternatives  for  the  geographic 
distribution  of  the  recreational  harvest 
allocation  north  of  Cape  Falcon.  A 
report  oi  the  amendment  alternatives 
developed  by  the  group  will  be  reviewed 
by  the  Pacific  Council  and  reported  on 
at  the  Padfic  Council's  March  1980 
meeting.  These  management 
alternatives  could  be  incorporated  in  the 
next  annual  amendment  cycle,  resulting 
in  the  implementation  of  a  preferred 
management  alternative  in  1991. 

Comments  pertaining  to  tbe 
geographic  distribution  of  the 
recreational  ocean  salmon  harvest 
allocation  north  of  Cape  Falcon  wiQ  be 
accepted  at  appropriate  times. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  CoundL 
2000  S.W.  First  Avenue,  Portland.  OR 
97201;  telephone:  (503)  328-6352. 

Dated:  November  28, 1989. 
David8.Cnstin, 

Deputy  Director  Office  of  Fisheries 
Conservation  ond  h4anagement,  Nationof 
Marine  Fisheries  Service. 
(FR  Doc.  69-28248  Filed  12-1-89;  8:45  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  uttormatton  Collection 
RoqMlrement  Submitted  to  Off ic«  of 
Management  and  Budget  for  Review 

aqency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  information  abaction. 

SUMMAflv:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0015,  Copies 
of  Crop  and  Market  Information 
Reports,  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  9&- 
511.  The  information  collected  pursuant 
to  this  rule  is  in  the  public  interest  and 
is  necessary  for  market  surveillance. 
AOOflCSS:  Persons  wishing  to  coaunent 
on  this  information  collection  should 


contact  Gary  Waxman.  Office  of 
Management  and  Bufiget.  room  3:228, 
NEOB.  Washington,  DC  20502.  (202)  395- 
7340.  Copies  of  the  subndssion  arc 
available  from  Joseph  C.  Saiazar. 
Agency  Qearance  Officer,  (202)  254- 
9735. 
Title:  Copies  of  Crop  snd  Market 

faiformation  Report. 
Control  Number  3036-0015. 
Action:  Extmsion. 
Respondents:  Futures  ConmilssiOfi 

Merchants  and  Membere  of  contract 

markets. 
Estimated  Aimaal  Burden:  30  total 

hours. 


RMiuMion 
(17  OH) 

Esttmatwl 

Nao< 

fMp0fNl6flfS 

Annuil 

Etamaiad 
Inutspsr 

1.40 

30 

30 

0.167 

issued  in  Wsslnngtoa.  DC  on  Novsaibcr 

2a.iaaai 

JeaBA-Wsbh, 

Secretary  of  the  Commiseion. 

[FR  Do&  89-28274  POed  12-1-89;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

OfTlco  of  0w  Socrttary 

Rogtonalllearlnga  to  SoicH  Vtewo 
From  PubHc  Officials  and  Indlvtduals 
wnn  cxporvsa  ana  Bmrosi  ai  ma 
Davelopfnant  of  a  National  Enargy 
gtralagy 

agency:  Office  of  the  Secretary.  DOE. 
ACHON:  Notice  of  meetings  to  provide 
comments  on  the  development  of  a 
National  Energy  Strategy. 

SUMMAirr:  These  hearings  will  be  the 
tenth  and  eleventh  bearings  in  a  series 
being  conducted  throughout  the  country 
by  the  Department  of  Energy  to  solicit 
commentB  from  interested  parties  on  a 
range  of  energy  topics.  Oral  testimony  at 
these  hearings  wiD  be  presented  by 
invitation  only.  Written  testimony  can 
be  submitted  by  any  interested  party  at 
either  the  hearing  site  or  directly  to  the 
Department  of  Enei^.  Office  of  Pohcy. 
Planning  and  Analysis,  c/o  Mr.  Scott 
Neitzel,  1000  Independence  Avenue 
SW..  Room  7B-143.  Wasbingtoo.  DC 
20585.  Please  reference  specific 
hearing(s)  and  topic(s). 

These  hearings  are  designed  to  solicit 
information,  data,  and  analysis  related 
to  the  develc^ment  of  national  energy 
policy  and  objectives,  strategies  for 
achieving  them,  and  the  rale  that  the 
Federal  Government  should  piay  in 


\ 
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meeting  national  energy,  economic,  and 
environmental  objectives. 

The  Department  is  Interested  in 
obtaining  specific  suggestions  as  to 
options  and  obstacles  to  efficient 
production  and  use  of  energy.  Written 
comments  may  address  general  policies, 
regulations,  economic  Incentives  or 
disincentives,  research  and  development 
needs,  energy  science,  technology 
transfer,  education,  technical  assistance, 
role  of  State  and  Local  Government,  the 
role  of  industry  in  energy  policy 
development  and  implementation,  or 
any  other  issues  that  would  enhance  the 
national  dialogue  on  national  energy 
strategy. 

Dates,  locations,  and  topics  of  the 
hearings  are  as  follows:  December  13, 
1989— Washington.  DC;  "Energy. 
Defense,  and  National  Security 
Interests"  (role  of  stockpiles;  role  of 
foreign  suppliers,  globally  and  in  the 
Western  Hemisphere;  international 
relations;  energy  interdependence).  This 
hearing  will  be  held  between  9  a.m.  and 
3  p.m.  at  the  Departmental  Auditorium, 
Constitution  Avenue  between  12th  and 
14th  Streets,  ^fW.,  Washington.  DC, 
December  14, 1989— Atlanta,  GA; 
"Energy  and  the  Environment"  (global 
climate  change,  reconciling  energy  and 
environmental  objectives).  The  hearing 
will  be  held  between  10  a.m.  and  4  p.m. 
at  The  Atlanta  City  Hall  Complex,  City 
Hall  Council  Chamber,  55  Trinity 
Avenue,  second  floor,  Atlanta,  Georgia. 

All  testimony  submitted  in 
conjunction  with  these  hearings  will  be 
entered  Into  the  National  Energy 
Strategy  development  record  and  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT. 

For  further  information,  please  write  or 

call  William  H.  Hatch.  Office  of  Policy, 

Planning  and  Analysis,  U.S.  Department 

of  Energy,  1000  Independence  Avenue 

SW..  PE-01.  Washington.  DC  20585,  (202) 

586-4767. 

Linda  G.  Stuntz, 

Deputy  Undersecretary.  Policy,  Planning  and 

Analysis. 

(FR  Doc.  89-28301  Filed  12-1-89:  8:45  am) 
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Financial  Assistance  Award  to 
Hampton  University  (Research  Grant) 

agency:  U.S.  Department  of  Energy 

(DOE),  Morgantown  Energy  Technology 

Center. 

action:  Notice  of  acceptance  of  an 

unsolicited  financial  assistance 

application  for  a  research  grant. 

summary:  The  DOE,  Morgantown 
Energy  Technology  Center,  in 
accordance  with  10  CFR  600.14(e)(1). 


gives  notice  of  its  plans  to  award  a  12- 
month  Research  Grant  to  Hampton 
University.  Hampton.  Virginia  in  the 
amount  of  $20,000. 

The  pending  award  is  based  on  an 
unsolicited  application  for  a  research 
project  entitled  "Improved  Pyrolysis 
Submodel  for  the  Wen  Fbced-Bed 
Gasifier  Program."  The  major  objective 
of  this  work  is  to  develop  a 
devolaUlization  model  that  will  consider 
conductive  resistance  within  large 
particles,  the  di^sion  of  released     . 
volatile  matter  to  the  surface  of  the 
particle,  and  the  effect  of  release  of 
volatile  matter  on  physical  properties  of 
the  coal  such  as  porosity,  density,  heat 
capacity  and  thermal  conductivity. 

The  data  generated  from  this  research 
could  provide  information  on  predicting 
coal  devolatilization  and  sulfur  behavior 
in  the  gasifier  which  would  be  of  major 
use  when  generating  the  next  generation 
of  novel,  efficient  and  environmentally 
acceptable  gasifiers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  L  Summers,  1-07,  U.S. 
Department  of  Energy,  Morgantown 
Energy  Technology  Center,  P.O.  Box  880, 
Morgantown.  West  Virginia  26507-0880. 
Telephone:  (304)  291-4340,  Procurement 
Request  No.  21-88MC27324.000. 

Dated:  November  27, 1989. 
Louie  L  Colaway. 

Director.  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

[FR  Doc.  89-28296  Filed  12-1-89;  8:45  amj 
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Idaho  Operations  Office;  Manvllle 
Sales  Corp. 

agency:  U.S.  Department  of  Energy, 
Idaho  Operations  Office. 
action:  Intent  to  negotiate  and  add  new 
work  to  an  existing  Cooperelive 
Agreement  with  the  Manville  Sales 
Corporation.  Denver.  CO. 

summary:  "Energy  Conservation 
through  Recycling  of  Asphalt  Roofing 
Waste."  The  U.S.  Department  of  Energy 
(DOE),  Idaho  Operations  Office  intends 
to  negotiate,  on  a  noncompetitive  basis, 
an  amendment  to  add  new  work  to 
existing  Cooperative  Agreement  DE- 
FC07-68ID12795,  for  an  approximate 
increase  of  $102,000  and  a  5  month 
extension  of  the  duration  with  the 
Manville  Sales  Corporation,  Denver, 
Colorado.  This  action  is  prompted  by 
Public  Law  97-577.  the  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974.  The  proposed 
project  addition  involves  a  single  task. 
The  objective  is  to  determine  the  type  of 


process  equipment  required  to  remove 
nails  and  reduce  paper  fibers  found  in 
old  used  roofing.  Work  completed  to 
date  in  this  project  indicates  the 
feasibility  of  including  up  to  20% 
relatively  clean  factory  waste  roofing 
(production  scrape)  in  the  manufacture 
of  new  shingles.  It  also  appears  feasible 
to  recycle  used  roofing  if  it  can  be 
preprocessed  to  resemble  the  factory 
scrap  so  that  the  feedstock  preparation 
procedures  can  be  appUed.  Plasticizers 
can  be  used  to  restore  some  of  the 
important  asphalt  properties  to  used 
roofing,  but  demolition  impurities 
(particularly  nails)  must  be  effectively 
removed  It  is  also  necessary  to  reduce 
the  size  of  paper  fibers  in  the  old  "felt 
base"  roofing  to  more  closely  resemble 
modem  fiber  glass  shingle  stock  in  the 
presentiy  developed  recycling  scheme. 
Both  the  nail  removal  and  fiber 
reduction  steps  may  influence  the 
subsequent  type  and  quantity  of 
additives  in  the  preprocessing 
formulation. 

It  is  bnportant  to  examine  the 
potential  of  recycling  used  roofing  by 
the  currently  developed  process  while 
the  laboratory  test  equipment  and  the 
personnel  are  still  available.  This 
additional  work  will  increase  the  total 
value  of  the  existing  Cooperative 
Agreement  to  an  estimated  $663,000.  The 
authority  for  justification  for  acceptance 
of  an  unsolicited  proposal  is  DOE 
Financial  Assistance  Rules  10  CFR  part 
600.14(e);  (i)  The  application  is 

meritorious  based  on  the  general      

evaluation  as  in  paragraph  (d)  of  10  CFR 
part  600.14;  and  (ii)  The  proposed 
project  represents  a  unique  or 
iimovative  idea,  method,  or  approach 
which  would  not  be  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation,  of  if.  as  determined 
by  DOE,  a  competitive  solicitation 
would  be  inappropriate.  The  work  at 
Manville  Sales  Corporation  meets  the 
purpose  of  Public  Law  93-577  and 
addresses  a  public  need  for  decreasing 
the  utilization  of  energy.  Public  response 
may  be  addressed  to  the  contract 
specialist  below. 

Contact  U.S.  Department  of  Energy, 
Idaho  Operations  Office.  785  DOE  Place, 
Idaho  Falls,  Idaho  83402,  Dallas  L 
Hoffer,  Contract  Specialist  (208)  526- 
0014. 

Dated:  November  15, 1989. 
|.  Roger  GonzalM, 
Director,  Contracts  Management  Division. 

(FR  Doc  89-28297  Filed  12-1-89:  8:45  am) 
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Mcsantowa  Energy  TechnoJogy 
Center,  Financial  Assistance  Award  to 
University  ot  Maryland  (Researcn 
Grant) 

agency:  Mocgantown  Energy 
Technology  Center.  DOE. 
ACnON:  Notice  of  Acceptance  of  an 
unsolicited  financia)  astistaoce 
application  for  a  research  grant. 

summary:  The  DOE,  Morgantown 
Energy  Technology  Centei.  in 
accordance  with  10  CFR  6Q0.14(eUl). 
gives  notice  of  its  plans  to  award  a  12- 
month  Research  Grant  to  the  University 
of  Maryland  Eastern  Shore,  Princess 
Anne.  Maryland,  in  the  amount  of 
$32387.  Tlua  project  will  be  cost  shared 
at  $19380  Government  and  $12317 
University. 

The  pending  award  is  based  on  an 
unsolicited  application  for  research 
entitled  "Analysis  of  Photographic 
Records  of  Coal  Pyrolysis."  With  the 
financial  assistance  &om  DOE,  the 
university  would  set  up  and  apply  a 
video-enhanced  optical  microscopy 
system  for  the  observation  and  analysis 
ol  photographic  records  from  rapid 
devolatilization  experiments  of  single 
coal  particles  in  order  to  provide 
information  on  particle  size  and 
characteristic  times  for  particle  product 
evobtkm,  bebbrfing  and  swelling. 

This  project  is  relevant  to  the  DOE 
mission  of  uiulerstanding  the  processes 
involved  in  coal  devolatilization  in  order 
to  help  develop  more  efficient 
combustion  and  pyrolysis  processes. 
The  data  generated  would  provide 
information  on  swelling  dynamics 
associated  with  coal  devolatilization 
which  would  be  of  major  use  when 
generating  the  next  generation  of  chai 
combustion  codes  and  in  the  design  of 
more  efficient  combustors. 
FOR  FURTHER  INFORMATION  COfrrACTt 
Brenda  L  Summers,  1-07,  U.S. 
Department  of  Energy,  Morgantown 
Energy  Technology  Center,  P.O.  Box  880; 
Morgantown.  West  Virginia  26507-0800^ 
Telephone:  (304)  291-434a  Procurement 
Request  No.  21-88MC27326.000. 

Dated:  November  27. 1989. 
Louie  L  CaUway, 

Director.  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Techaoiogy 

Center 

(FR  Doc  89-28300  Filed  13-1-SB;  8c4Sm} 
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Barth»«v<ffe  Pro+ect  Offic*; Fhianciaf 
Assistance  Award  <Grant);TO 
ParaUagrvetic  Logging,  Inc. 

AOENCY:  Bartlesvillc  Project  Office, 
Department  of  Energy  {DOE]. 


action:  Notice  of  non-competitive 
financial  assistance  (grant)  award  with 
ParaMagnetic  Logging,  Inc. 

summary:  The  Department  of  Energy 
(DOE),  Bartlesville  Project  Office 
announces  that  pursuant  to  10  CFR 
600.7(bJ(2)(i}  criteria  (A)  and  (D),  it 
intends  to  make  a  Non-Competitive 
Financial  Assistance  (Grant)  Award 
through  the  Rttsburgh  Energy 
Technology  Center  to  ParaMagnetic 
Logging,  Inc.  (PML,  Inc.],  for  the 
continuation  of  their  effort  entiUed 
"Proof  of  Concept  of  Moving  Through 
Casing  Resistivity  Apparatus." 

Scope:  Based  upon  the  authority  of  10 
CFR  60a7(b)(2)(i)  criteria  (A)  and  {P), 
the  objective  of  this  grant  is 
ParaMagnetic  Logging.  Inc.  to  continue 
conducting  basic  research  on  the  proof 
of  concept  oi  development  of  an 
apparatus  that  continuously  measures 
formation  resistivity  while  moving 
through  well  casing.  The  studies  offer  a 
technology  that  wiU  allow  operators  to 
go  back  into  old  wells  and  inexpensively 
evaluate  the  well  bore  for  additional 
missed  oil  and  gas  potential  left  behind 
in  the  pipe.  Establishing  6ie  pcool  of  the 
concept  that  formation  resistivity  can  be 
measured  through  casing  whh  a 
continuously  moving  and  recording 
resistivity  tool  is  the  main  objective.  The 
results  of  much  of  the  researdt  will  be 
useful  for  locating  bypassed  gas  and  oil 
and  further  reservoir  evaluation. 

The  intended  research  will  (1) 
complete  the  remaining  scientific 
research  to  obtain  aofficient  infmnation 
to  design  a  %vorkable  Movii^  Thm 
Casing  Resistivity  Apparatas  ("Moving 
TCRA"),  (2)  ose  existiBg  apparatus  to 
take  data  downhole  with  variations  of 
the  technology,  (3)  design  and  build  the 
Moving  TCRA.  (4)  test  Moving  TCRA  in 
a  test  well  at  Halliburton  Logging 
Services.  (5)  test  Moving  TCRA  in  test 
welUs)  provided  by  ARCa  (6)  test 
Movii^  TCRA  in  test  well(8)  provided 
by  MobiL  and  (7)  traxttfer  tfaie  learned 
technologies  to  industry,  who  would 
support  ti»  cammerdalizaticn  of  the 
tool.  The  technology  transfer  to  other 
research  groups  and  oil  operators  would 
occur  through  publication  and  field 
trials. 

The  term  of  the  grant  is  a  twenty-two 
months  period  at  an  estimated  vahie  (rf 
$1,370,885.00.  The  DOB  share  is 
anticipated  at  $500,000.00.  The 
remaining  portion  or  $870,885.00  will  be 
funded  by  Gas  Research  Institute. 

FOR  FURTHER  INFORMATION  CONTACH 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division.  P.O.  Box  10940, 
MS  921-145.  Pittsburgh.  PA  15238.  Attn: 


Maryaim  Lundgren.  Telepheae:  AC  (412) 
89^-4980. 


Dated:  Novnober  21 : 
Gngocy  J.  KawalUn. 
Director,  Acgumititim  andAmislamn 
Division,  Pittahuigh  Eeetgy  Taciatokigy 
Center. 
(FR  Doc  89-28298  Filed  12-1-89;  6>(5  an] 
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Morgantown  Energy  Technology 
Center  FInanciat  Assistance  Award  to 
Texas  Southern  University  (Research 
Grant) 

agency:  Morgantown  Energy 
Technology  Center.  DOE. 

action:  Notice  of  acceptance  of  aa 
unsohcited  financial  assistance 
application  for  a  research  grant. 

summary:  The  DOE,  Morgantown 
Energy  Technology  Center,  in 
accordance  with  10  CFR  e00.14(e)tl). 
gives  notice  of  its  plans  to  award  a  12- 
month  Research  Grant  to  Texas 
Southern  University,  Houston,  Texas  in 
the  amount  of  $19,921. 

The  pending  award  is  based  on  an 
unsolicited  application  for  a  research 
project  entitled  "Characterization  of 
Kerogen  in  Green  River  Oil  Shale."  This 
research  will  attempt  to  assess  the  effect 
of  steam  prctreatment  of  oil  shale  on  the 
quantity /quality  of  organic  matter  wfaidi 
can  be  extracted  from  oil  shale.  Is 
addition,  the  research  will  encompass 
the  development  and  application  of  a 
specialized  analytical  o^thodology  for 
identifying  the  functioDal  groups  tvithin 
the  kerogen  and  dispersion  ot  Bineral 
matter  throughout  the  kerogen  matrix. 

Benefits  that  may  result  from  this 
proposal  are  an  ei^ianced  understancfii^ 
and  characterization  of  fuel  precursors 
in  oil  shale  and  extrapolation  of  these 
results  to  create  designs  for  oil  shale 
retorts  which  have  greater  yields  or 
generate  hitter  quality  products. 

FOR  further  information  comtach 

Brenda  L  Summers.  I-Q7,  U.S. 
Department  of  Energy,  Morgantown 
Energy  Technology  Center,  P.O.  Box  Mtk 
Morgantown.  West  Virgima  26507-0880. 
Telephone:  (304)  291-4340.  Procurement 
Request  No.  21-68MC2732530Q. 

Dated:  Ncnrembar  27. 19BS. 
Louis  L  Csiswey. 

Director.  Accjuisition  and  Assistance 

Division,  Morgantonn  Ener^  Technokigj 

Center. 

(FR  Doc  88-28299  FOed  12-1-89: 8:48  am) 
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Federal  Energy  Regulatory 
Commission 

(Dockat  No*.  Of t7-237-O02,  et  sL] 

IHdtand  Cogenoratlon  Ventura  Umlted 
Partnership,  et  al^  Electric  Rate,  Small 
Power  Production,  and  interiocldng 
Directorate  Filings 

November  27. 1989. 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  Midland  Cogeneration  Ventura 
Limited  Partnership 

[Docket  No.  QF87-237-002] 

On  November  14, 1989.  Midland 
Cogeneration  Venture  Limited 
Partnership  (Applicant)  of  100  Progress 
Place,  Midland,  Michigan  48640 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  I  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Midland, 
Michigan.  The  facility  will  consist  of  12 
combustion  tiirbine-generators,  12  heat 
recovery  boilers  and  an  extraction/ 
condensing  steam  turbine-generator. 
Thermal  energy  recovered  from  the 
facility  will  be  used  at  the  Dow 
Chemical  Company  for  chemical 
manufacturing  processes  and  space 
heating.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  1,340  MW.  The  primary  source  of 
energy  will  be  natural  gas. 

The  original  application  for 
certification  was  granted  on  March  12, 
1987  (38  FERC  1161.244).  The  current 
recertification  is  requested  due  to 
change  in  ownership  structure.  The 
Apphcant  proposes  a  leveraged  lease 
transaction,  which  will  involve  an 
affiliate  of  Consumers  Power  Company 
and  other  utility  affiliates  as  Owner 
Participants. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  United  Associates  of  Delaware,  LP. 

[Docket  No.  QF83-332-008) 

On  November  8, 1989,  United 
Associates  of  Delaware,  LP. 
(Applicant),  of  Laurel  Oak  Corporate 
Center,  P.O.  Box  1108.  Voorhees,  New 
Jersey  08043,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  |  292.207 
of  the  Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility  is 
located  at  Pigeon  Point,  Wilmington. 
New  Castle  County,  Delaware.  The 
facility  consists  of  five  combustion 
turbine  generating  units,  four  heat 
recovery  boilers  and  three  extraction/ 
condensing  steam  turbine  generating 
units.  Steam  produced  by  the  facility  is 
sold  to  ICI  Americas,  Inc.  for  industrial 
uses.  The  net  electric  power  production 
capacity  of  the  facility  is  17.5  MW.  The 
primary  energy  source  is  a  biomass  in 
the  form  of  a  combination  of  refuse 
derived  fuel  and  unprocessed  municipal 
solid  waste.  The  facility  is  currently  in 
operation. 

The  certification  of  the  original 
application  as  a  small  power  production 
facility  was  issued  on  April  30, 1987  (39 
FERC  1182,106)  and  recertified  on 
February  16, 1989  (42  FERC  162.113).  The 
instant  recertification  is  requested  due 
to  an  ownership  change.  Applicant 
states  that  no  electric  utility,  electric 
utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  United  Associates  of  Delaware,  LP. 

[Docket  No.  QF83-332-007] 

On  November  8, 1989.  United 
Associates  of  Delaware.  LP. 
(Applicant),  of  Laurel  Oak  Corporate 
Center,  P.O.  Box  1108,  Voorhees,  New 
Jersey  08043,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  Pigeon  Point, 
Wilmington,  New  Castle  County, 
Delaware.  The  facility  consists  of  five  ' 
combustion  turbine  generating  units, 
four  heat  recovery  boilers  and  three 
extraction/condensing  steam  turbine 
generating  units.  Steam  produced  by  the 
facility  is  sold  to  ICI  Americas.  Inc.  for 
Industrial  uses.  The  net  electric  power 
production  capacity  of  the  facility  is  17.5 
MW.  The  primary  energy  source  is  a 
biomass  in  the  form  of  a  combination  of 
refuse  derived  fuel  and  unprocessed 
municipal  solid  waste.  The  faciUty  is 
currently  in  operation. 

The  certification  of  the  original 
application  as  a  cogeneration  facility 
was  issued  on  September  8, 1983  (24 
FERC  162.286)  and  recertified  on 
February  16. 1989  (42  FERC  162,113).  The 
instant  recertification  is  requested  due 


to  an  ownership  change.  Applicant 
states  that  no  electric  utility,  electric 
utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 
(PR  Doc.  89-28234  Filed  12-1-89;  8:45  am] 

BIUJNQ  COOC  (717-01-11 


[Docket  Not.  RP88-217-015,  RP89-124-004, 
RP89-165-O01] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

November  27, 1989. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG")  on  November  20, 
1989,  pursuant  to  Section  4  of  the  natural 
Gas  Act,  Section  12  of  the  General 
Terms  and  Conditions  of  CNG's  tariff, 
and  in  compliance  with  Ordering 
Paragraph  (C)  of  the  Commission's 
Order  Approving  and  Clarif  j-ing 
Settlement,  issued  October  6. 1989  in 
"CNG  Transmission  Corporation" 
Docket  No.  RP88-21 7-000  et  al,  filed  the 
following  tariff  sheets  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff: 
Second  Substitute  Thirteenth  Revised  Sheet 

No.  31 
Third  Substitute  Thirteenth  Revised  Sheet 

No.  31 
Substitute  Alternate  Thirteenth  Revised 

Sheet  No.  31 
Substitute  Alternate  Substitute  Thirteenth 

Revised  Sheet  No.  31 
Substitute  Fourteenth  Revised  Sheet  No.  31 
Substitute  Seventh  Revised  Sheet  No.  32 
Second  Substitute  Alternate  Seventh  Revised 

Sheet  No.  32 
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Third  Substitute  Alternate  Seventh  Revised 

Sheet  No.  32 
Second  Substitute  First  Revised  Sheet  No.  39 
Original  Sheet  No.  39A 
Original  Sheet  No.  160) 
Second  Substitute  First  Revised  Sheet  No.  161 
Substitute  Original  Sheet  No.  161B 
Substitute  Original  Sheet  No.  leiC 
Original  Sheet  No.  161D 

CNG  states  that  these  tariff  sheets 
reflect  the  implementation  of  the 
provisions  of  CNG's  take-or-pay 
settlement,  approved  by  the  October  6 
Order.  The  sole  purpose  of  the 
Substitute  Tariff  Sheet  Nos.  31  and  32  is 
to  reflect  a  reduction  in  the  take-or-pay 
commodity  surcharge  from  0.31  cents 
per  Dt  or  0.28  cents  per  Dt  for  the  period 
commencing  November  1, 1989.  The 
remaining  sheets  reflect  the  provisions 
of  the  setdement  agreement. 

Copies  of  the  filing  were  served  upon 
CNG's  customers  as  well  as  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214  and  385.211. 
All  protests  should  be  filed  on  or  before 
December  4, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appro|^ate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  89-28241  Filed  12-1-89: 8:45  am] 

MUJNO  CODE  SrU-OI-M 

[Docket  No.  RP86-168-017] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Cttanges  in  FERC  Gas  Tariff 

November  27. 1989. 

Take  notice  that  on  November  20, 
1989,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  certain  revise  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  Nos. 
1  and  2,  with  a  proposed  effective  date 
ofNovember  1,1989. 

Columbia  states  that  the  tariff  sheets 
submitted  (1)  constitute  the  pro /ormo 
tariff  sheets  submitted  as  a  part  of  the 
Stipulation  and  Agreement  contained  in 
the  Offer  of  Settlement  filed  in  the 
referenced  dockets  on  June  29. 1989 
(Stipulation)  and  approved,  with  certain 
modifications  and  conditions,  by  the 
Commission  by  its  Order  issued  on 


October  19. 1989.  and  by  Errata  Notice 
issued  on  October  31. 1989  (October  19 
Order);  (2)  contain  the  tariff 
modifications  required  by  the 
Commission's  October  19  Order,  and  (3) 
incorporate  certain  conforming  changes 
necessitated  by  the  other  identified 
changes.  The  tariff  sh  ets  bear  a 
proposed  effective  date  of  November  1, 
1989. 

Columbia  states  that  the  rate  sheets 
(Sheet  Nos.  16  and  16A2)  incorporate  the 
gas  costs  effective  November  1, 1989,  in 
accordance  with  the  PGA  compliance 
filing  being  filed  concurrently  with  the 
instant  filing  in  Docket  No.  TQ9a-l-21- 
001. 

Columbia  requests  any  waivers  of  the 
Commission's  Regulations,  including  the 
notice  provisions  of  9  154.28,  that  may 
be  necessary  to  implement  the  tariff 
sheets  effective  November  1. 1989. 
Columbia  also  requests  a  waiver  of 
§§  154.1  and  385.2011  of  the 
Commission's  Regulations,  which 
require  all  tariff  filings  made  after 
October  31, 1989.  to  be  submitted  on  an 
electronic  medium. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
Union  Center  Plaza  Building,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
December  4, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubUc  inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  89-28236  Filed  12-1-89:  8:45  am] 
MLUNO  coot  srir-ot-w 

[Docket  Na  RPM-167-013] 

Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  27, 1989. 

Take  notice  that  on  November  20. 
1989,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  Nos. 
1  and  2  with  a  proposed  effective  date  of 
November  1, 1989. 

Columbia  Gulf  states  that  the  tariff 
sheets  submitted  (1)  constitute  the  pro 
forma  tariff  sheets  submitted  as  a  part 
of  the  Stipulation  and  Agreement 


contained  in  the  Offer  of  Settlement 
filed  in  the  referenced  dockets  on  June 
29, 1989  (Stipulation)  and  approved,  with 
certain  modifications  and  conditions,  by 
the  Commission  by  its  Order  issued  on 
October  19, 1989,  and  by  Errata  Notice 
issued  on  October  31, 1989  (October  19 
Order);  (2)  contain  the  9tariff 
modifications  required  by  the 
Commission's  October  19  Order,  and  (3) 
incorporate  certain  conforming  changes 
necessitated  by  the  other  identified 
changes.  The  tariff  sheets  bear  a 
proposed  effective  date  of  November  1, 
1989. 

Columbia  Gulf  states  that  Rate  Sheet 
No.  5A  incorporates  the  gas  costs 
effective  November  1, 1989,  in 
accordance  with  the  Columbia  Gas 
Transmission  Corporation's  (Columbia 
Gas)  PGA  compliance  filing  being  filed 
concurrently  with  the  instant  filing  in 
Docket  No.  TQ90-1-21-001. 

Columbia  Gulf  requests  any  waivers 
of  the  Commission's  regulations, 
including  the  notice  provisions  of 
S  154.28,  that  may  be  necessary  to 
implement  the  tariff  sheets  effective 
November  1, 1989.  Columbia  Gulf  also 
requests  a  waiver  of  5  385.2011  of  the 
Commission's  Regulations  which 
requires  all  tariff  filings  made  after 
October  31, 1989,  to  be  submitted  on  an 
electronic  medium. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
Union  Center  Plaza,  825  North  Capitol 
Street  NE.,  Washington.  DC  20428,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  December  4, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Persons  that  are 
already  parties  to  this  proceeding  need 
not  file  a  motion  to  intervene  in  this 
matter.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  89-28237  Filed  12-1-89:  8:45  am) 

StLUNQ  CODE  •717-41-M 

[Docket  Na  GP9(M)1-000] 

Illinois  Department  of  Mines  and 
Minerals;  Prelimlnafy  Finding 

November  27, 1989. 

In  1979  and  1982,  the  Illinois 
Department  of  Mines  and  Minerals 
(Illinois)  notified  the  Commission  that  it 
had  made  six  affirmative  determinations 
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under  section  503  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  •  concerning 
gas  from  six  wells  operated  by  two 
different  producers.  NGPA  Section 
503(b)  provides  that  the  Commission 
shall  reverse  any  jurisdictional  agency 
determination  if  the  Commission  finds 
that  the  determination  is  not  supported 
by  substantial  evidence  in  the  record 
upon  which  the  determination  was 
made. 

If  the  Commission  had  taken  no  action 
with  respect  to  the  notices,  the 
determination  would  have  become  final 
after  45  days  under  S  275.202(a]  *  of  the 
regulations.  However,  the  Commission 
advised  Illinois  and  each  applicant  that 
the  notices  were  incomplete,  lacking 
either  sufficient  explanation  of  the  basis 
for  each  determination  or  sufficient 


information  to  complete  the  application. 
Despite  these  and  other  requests  for 
necessary  additional  information, 
neither  Illinois  nor  the  applicant  has 
provided  it.*  As  a  result,  none  of  the 
determinations  has  become  final 
because  S  275.202(b)  of  the  regulations 
provides  that  the  45  day  period  for 
Commission  review  does  not  begin  if  the 
Commission  notifies  the  jurisdictional 
agency,  the  purchaser,  and  all  parties 
that  the  notice  is  deficient.  The 
Appendix  of  this  notice  summarizes 
each  determination  and  its  deficiency. 
Under  S  275.202(a)  the  Commission 
may,  before  any  determination  becomes 
final,  make  a  preliminary  finding  that 
the  determination  is  not  supported  by 
substantial  evidence  in  the  record. 
Based  on  the  foregoing  facts  and 


circumstances,  the  Commission  hereby 
makes  a  preliminary  finding  that  the 
subject  determinations  submitted  by 
Illinois  are  not  supported  by  substantial 
evidence  in  the  record  upon  which  the 
determinations  were  made.  Illinois  or 
the  applicant  may,  within  30  days  after 
issuance  of  this  preliminary  finding, 
submit  written  comments  and  may 
request  an  informal  conference  with  the 
Commission  pursuant  to  9  275.202(f)  of 
the  regulations.  A  final  Commission 
order  will  be  issued  within  120  days 
after  issuance  of  this  preliminary 
finding. 

By  direction  of  the  Commission. 
Lois  D.  Cashell, 

Secretary. 


APPENDIX.— ILUNOIS  lNCOMPt.ETE  NOTICES  OF  DETERMINATION 


Applicant 

WaAname 

NGPA  section 

FERC  JD  No. 

Initial  FERC  letter 

Deficiency  in  record 

Purchaser 

1 

HotosonOaCo 

Do 

Do 

Do -... 

Do „- 

Joe  A.  Du« ...- „. 

GMison  #1...„ 

Gillison  #2 

Ellis  #1 „ 

Tiffany  #1-A 

Tiffany  #2-A 

Gahm  Hera  « 1 .... 

102(cK1)<C) 
102(c)(1)(q 
102(c)(1)(O 
102(CM1)(C) 
102(c)(1)(C) 
1 02(0(1  )(B)(i) 

80-05501 
80-05502 
80-05503 
80-05504 
80-05505 
82-22990 

12/21/79 
12/21/79 
12/21/79 
12/21/79 
12/21/79 
04/23/82 

Insulficieni  Gaotogical  Data ..._ 

do 

do 

do ~ — 

do 

Spudded  Priof  to  2/19/77 

Crystal  OaCa 

Da 

Da 

Do. 

Do. 
TrunMineGas 

Ca 

[FR  Doc.  B9-28242  Filed  12-1-89;  8:45  am] 

MUJNQ  CODE  STir-OI-H 

[Docket  No.  RP90-44-000] 

Northern  Border  Pipeline  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  27. 1989. 

Take  notice  that  on  Nov.  21, 1989, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border  Pipeline 
Company's  F.E.R.C.  Gas  Tariff,  Original 
Volume  No.  1,  the  following  revised 
tariff  sheets: 

Seventh  Revised  Sheet  No.  157 

Fifth  Revised  Sheet  No.  158 

First  Revised  Sheet  Nos.  205,  224,  229. 

and  231 
Second  Revised  Sheet  No.  234 

With  these  tariff  sheets.  Northern 
Border  proposes  to  (1)  revise  the 
Maximum  Rate  and  Minimum  Revenue 
Credit  under  Rate  Schedule  IT-1  as 
called  for  by  Northern  Border's  tariff 
every  six  months,  (2)  change  the 
measurement  basis  of  the  gas 
transported  through  Northern  Border's 
pipeline  for  gross  heating  value 
measured  per  cubic  foot  from  saturated 


■  15  U.S.C  3413  (1982) 
*  18  CFR  27S.202(a)  (1969). 


with  water  to  measured  per  cubic  foot 
dry,  and  (3)  establish  a  floor  of  $25  for 
delinquency  charges. 

Northern  Border  states  that  Revised 
Sheet  Nos.  157  and  158  reflect  the 
revised  Maximum  Rate  and  Minimum 
Revenue  Credit  1990  in  accordance  with 
Northern  Border's  tariff  provisions 
under  Rate  Schedule  IT-l.  Northern 
Border  proposes  to  decrease  the 
Maximum  Rate  from  7.513  cents  per  100 
Dekatherm-Miles  to  7.348  cents  per  100 
Dekatherm-Miles  and  increase  the 
Minimum  Revenue  Credit  from  3.854 
cents  per  100  Dekatherm-Miles  to  4.330 
cents  per  100  Dekatherm-Miles.  These 
revisions  do  not  produce  any  change  in 
Northern  Border's  total  revenue 
requirement  due  to  its  cost  of  service 
form  of  tariff. 

Northern  Border  states  that  Revised 
Sheet  Nos.  205,  224,  229  and  231  reflect  a 
proposed  change  in  the  measurement 
basis  of  the  gas  transported  through  its 
pipeline  for  gross  heating  value 
measured  per  cubic  foot  from  saturated 
with  water  to  measured  per  cubic  foot 
dry.  As  a  result  of  making  this  change. 
Northern  Border's  measurement  basis 
will  be  consistent  with  that  of  Foothills 
Pipe  Lines  Ltd.  (Foothills]  and  Northern 


*  On  May  17. 1089., the  CommiMion  aent  ■  follow- 
up  letter  to  Illinois  and  the  applicants  advising  that 


Natural  Gas  Company  (Northern 
Natural),  which  are  the  immediate 
upstream  and  downstream  pipelines. 
Since  all  of  Northern  Border's  firm 
transportation  contracts  are  stated  in 
million  cubic  feet  (MCF)  and  not 
dekatherms,  no  adjustments  to  firm 
contract  quantities  are  necessitated  by 
this  change. 

Finally  in  Second  Revised  Sheet  No. 
234,  Northern  Border  proposes  to 
establish  a  floor  of  $25  for  delinquency 
charges.  If  a  delinquency  charge  is  less 
than  $25,  then  Northern  Border  would 
not  invoice  it  to  a  Shipper.  It  has  been 
Northern  Border's  experience  since  open 
access,  that  occasionally  delinquency 
charges  computed  on  bills  paid  late 
have  been  for  very  minor  amounts. 
Northern  Border  does  not  believe  it  is 
reasonable  or  cost  justified  to  bill 
delinquency  charges  for  minor  amounts 
of  less  than  $25  and  proposes  to  change 
its  tariff  accordingly. 

Northern  Border  has  requested  that 
these  revised  tariff  sheets  be  effective 
January  1, 1990.  Copies  of  this  filing 
have  been  sent  to  all  of  Northern 
Border's  contracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


the  CommiMion  might  reverse  the  determinatiooa  if 
the  required  information  was  not  received,  and  that 
refunds  might  be  required. 
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intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  Dec.  4, 1989.  Protests  will 
be  considered  but  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  CasheO, 

Secretary, 

[FR  Doc.  89-28238  Filed  12-1-89;  8:45  am] 

WLUNQ  CODE  6717-01-M 

[Docket  No.  RP88-47-027] 

Northwest  Pipeline  Corp.;  Proposed 
Change  In  FERC  Gas  Tariff 

November  27, 1989. 

Take  notice  that  on  November  20, 
1989,  Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  to 
be  a  part  of  its  FERC  Gas  Tariff. 

Original  Volume  No.  2 

Original  Sheet  No.  2-C 
Original  Volume  No.  1-A 

Second  Revised  Sheet  No.  405 

Northwest  tendered  the  revised  sheets 
to  provide  for  minimum  and  maximum 
rates  for  liquid  processing  services,  as 
directed  by  the  Commission  in  its 
October  19, 1989  Order  Accepting 
Contested  Settlement  as  Modified  in  the 
above-referenced  docket  number. 

A  copy  of  this  filing  is  being  served  on 
all  parties  of  record  in  this  proceeding 
and  on  all  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  December  4, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  89-28239  Filed  12-1-89;  8:45  am] 

BiUJNQ  CODE  •717-01-M 

[Docket  Nos.  CP90-271-000,  tt  al.] 

Southern  Natural  Gas  Co.,  •!  al^ 
Natural  Gas  Certificate  Filings 

November  24, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 

(Docket  No.  CP90-271-000] 

Take  notice  that  on  November  21, 
1989,  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP90-271-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Graham  Energy  Marketing 
Corporation  (Graham),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-316-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Southern  states  that  pursuant  to  a 
service  agreement  dated  August  22, 
1989,  under  its  Rate  Schedule  IT,  it 
proposes  to  transport  up  to  23.500 
MMBtu  per  day  equivalent  of  natural 
gas  for  Graham.  Southern  states  that  it 
would  transport  the  gas  from  various 
receipt  points  in  Texas,  Louisiana, 
offshore  Texas,  offshore  Louisiana, 
Mississippi  and  Alabama,  and  would 
deliver  the  gas  to  various  points  in 
Louisiana. 

Southern  advises  that  service  imder 
§  284.223(a)  commenced  September  21, 
1989.  as  reported  in  Docket  No.  ST90- 
119.  Southern  further  advises  that  it 
would  transport  3,500  MMBtu  on  an 
average  day  and  1,277,500  MMBtu 
annually. 

Comment  date:  January  8, 1990,  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 

2.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP9O-268-000] 

Take  notice  that  on  November  20, 
1989,  Transcontinental  Gas  Pipe  Line 
Company  (Trasco),  Post  Office  Box  1396, 
Houston,  "Texas  77251,  filed  in  Docket 
No.  CP90-268-000  a  request  pursuant  to 
S§  157.205  and  284.223  and  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 


for  Texican  Natural  Gas  Co.  (Texican),  a 
shipper,  imder  Transco's  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

"Transco  proposed  to  transport  on  an 
interruptible  basis  up  to  825,000  dt 
equivalent  of  natural  gas  on  a  peak  day, 
30,000  dt  equivalent  on  an  average  day 
and  10,950,000  dt  equivalent  on  an 
annual  basis  for  Texican.  Transco  states 
that  it  would  perform  the  transportation 
service  for  Texican  under  Transco's 
Rate  Schedule  IT.  Transco  indicates  that 
it  would  transport  the  gas  from  receipt 
points  in  offshore  Louisiana  to  various 
delivery  points  located  in  onshore 
Louisiana. 

It  is  explained  that  the  Service 
Commenced  October  11, 1989,  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST90-406.  Transco  indicates  that  no  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  January  9, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP90-264-000] 

Take  notice  that  on  November  17, 
1989,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP90- 
264-000,  a  request  pursuant  to 
S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  to  transport  on  an 
interruptible  basis  imder  its  blanket 
certificate  Docket  No.  CP88-6-000,  a 
maximum  of  41,200  MMBtu  on  behalf  of 
Texaco  Gas  Marketing  Inc.,  (Texaco)  a 
marketer,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  states  that  service  commenced 
October  18, 1989,  under  S  284.223(a)  of 
the  Commission  Regulations,  as 
reported  in  Docket  No.  ST9(>-00161,  and 
estimates  the  volumes  transported  to  by 
41,2CX)  MMBtu  per  day  on  peak  day  and 
average  day,  and  15,038,000  MMBtu  on 
an  annual  basis. 

United  also  indicates  that  no  new 
facihties  are  to  be  constructed. 

Comment  date:  January  9, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  on  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 


5U(J18 
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CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Reguiations  under  the 
Natural  Gas  Act  (18  CFK  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  bling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CashflU, 
Secretary. 
[FR  Doc.  89-28235  Rled  12-1-89;  8:45  am] 

WLUNQ  CODE  (TIT-OI-M 

[Docket  No.  RP88-68-023] 

Transcontbientai  Gas  Pip*  Una  Corp^ 
Supplemental  Compliance  Rling 

November  27, 1989. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  November  20, 1989 
revised  tariff  sheets  to  Second  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff, 
which  tariff  sheets  are  included  in 
Appendix  A  attached  to  the  filing. 

Transco  states  that  the  purpose  of  this 
filing  is  to  supplement  its  October  6, 
1989  compliance  filing  in  Docket  No. 
RP88-68-020  to  correct  minor  errors  in 
the  October  8  compliance  filing  and  to 
reflect  one  development  which  has 
occurred  since  that  filing  regarding  the 
settlement  status  of  certain  parties. 
Transco  requests  a  waiver  of  any  notice 
requirements  so  that  the  enclosed  tariff 
sheets  may  become  effective  on  the 
dates  indicated  in  Appendix  A. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  all 
parties  served  with  copies  of  the 
October  6, 1989  compliance  filing  in 
Docket  No.  RP88-68-20.  In  accordance 
with  provisions  of  §  154.18  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection, 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  SS  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  December  4, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc  88-28240  Plied  12-1-89;  8:45  am] 

BILUNO  coot  triT-OI-H 


Office  of  Fossil  Energy 
[FE  Dodiet  Na  89-24-NQ] 

Consolidated  Edison  Co.  of  New  York, 
Inc.;  Conditional  Order  Granting  a 
Long-Term  Authorization  to  Import 
Natural  Gas  from  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order  granting 
conditional  long-term  authorization  to 
import  natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  a 
conditional  order  granting  Consolidated 
Edison  Company  of  New  York,  Inc.  (Con 
Edison),  long-term  authorization  to 
import  natural  gas  from  Canada.  The 
conditional  order  issued  in  FE  Docket 
No.  69-24-4^G  authorizes  Con  Edison  to 
import  up  to  30,600  Mcf  of  Canadian 
natural  gas  from  Amoco  Canada 
Petroleum  Company,  Ltd.  (Amoco 
Canada),  over  a  "l5-year  period 
beginning  on  the  date  of  first  delivery,  in 
accordance  with  the  pricing  and  other 
provisions  established  in  the  gas 
purchase  contract  submitted  as  part  of 
its  application.  The  order  is  conditioned 
upon  entry  of  a  final  opinion  and  order 
by  the  DOE  after  its  review  of  the 


environmental  study  of  the  impacts  of 
the  construction  and  operation  of  the 
transportation  facilities  related  to  this 
import  prepared  by  the  Federal  Energy 
Regulatory  Commission  and  completion 
by  the  DOE  of  iU  National 
Environmental  Policy  Act 
responsibilities. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
(202)  588-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  November  21, 
1989. 

Clifford  P.  Tomaszflwski. 
Acting  Director,  Natural  Gas  Office,  Office  of 
Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  89-28302  Filed  12-1-89:  8:45  am] 
WLUNa  COOC  64S0.41-II 


Office  of  Hearing  and  Appeals 

Cases  Filed  During  Week  of 
September  22  Through  September  29, 
1989 

During  the  week  of  September  22 
through  September  29. 1989.  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  November  27, 1989. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 


Ljst  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  Sept  22  through  SepL  29.  19691 


Dated 

Name  and  location  o(  appticani 

Case  No. 

Type  of  aubminion 

Sept.  25.  1989 _.... 

Francwco  A.  Tofnei,  Ph.D.,  Laias.  Puerto  Rico     

KFA-0321 

6,  1989  Freedom  of  Information  Request  Denial  issued  by  the 
Chief  of  FOI  and  Privacy  Acts  would  be  rescinded  and  Or  Tomei 
would  receive  acceaa  to  documents  containing  personal  identifiat>le 

HlfOlllielKXt 
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bST  or  Cases  Received  by  tme  Offkz  or  Heamncs  amo  Appeals— Coninued 

[Week  or  Sept  22  through  SepL  29,  tflSSl 


Dated 

Name  and  location  of  applk^nt 

CaavNe. 

_ 

Type  of  iubmlnis)* 

fX> 

True  Company/T  A  1  Gaa  Producta  Oompeuf,  Sb 
Louis.  Missouri. 

RR196-2 

naquaat  for  modificaaoei'ieadaaiort  If  Orantedt  The  Apit  te^  teB9 
DicWaw  and  Oidar  iaauod  •»  »•  T  A  T  Pea  Pte^uda  Cawpawy 

wauM  be  modrfiea  wgarSinB  the  Idb's  iw*i.a»ait  in  the  \mm 

f 

Coaiponies  refund  proceedmg. 

Sept  26.  1989..... 

FraRcftco  K.  Toroei,  Ph.D..  Lajas.  Puerto  Rico _.. 

KFA-0322 

Appeal  er  an  mlormation  request  denial  If  Graitedr  The  August  Z\, 
-MSt  Fueetom  of  InfomwSan  Request  Deniaf  isaoed  t>r  the  Al»- 

querqua  Operatiorw  Office  weuM  be  riaciwdsd  tnt  Or.  Temei 
wouhf  recetve  access  to  peraonal  tfc>Uiiii<i  natttaHmA  IB  tm 

1 

systems  of  records. 

Refund  Applications  Received 


Name  of  refund 

Date  received 

proceeding/name 
efretuid 

CaaaNa 

9/22/89  thru 
9/29/89. 

Orude  Oil  Refund 

RF272-75697 
thruRFZ^- 

ReeeMadt 

75728. 

g/22/8»thm 

Attantic  RictifieW 

RF304-1O441 

9/29^89. 

Company 

tfvuRF304.- 

Applications 

10449. 

. 

9/22/89  ttra 

:  Stair  OitComixny 

RF315-7356 

9/29/89 

th»uHf31«- 

Received. 

7365. 

9/25/B9...._ 

Q  S  E  Food  Marie.... 

RF300-1088B. 

9/25/89  . 

BeckumGi# 

RFseo-ioees 

9/25/S9 

QaybRX*  Gulf 

RF30»-1QB70. 

9/25/89 

Reason's  GuM 

RF3(X>-10971. 

9/25/89 

University  Gulf 

RF300- 10872. 

9/25/89 

WImpv's  Eastland 

RF300- 10873 

Gulf. 

9/25/99 

Georges  APCO 
Servica. 

RF31 0-342. 

9/25/89 

EanHMwIeyOil 
Company. 

RF307-10061. 

9/27«9 

RF307-10082. 

Station. 

9/27/89 

Eddie's  Spur  Go 
Shop. 

RF309-1372. 

9/28/89 

CatskiV  Central 

RF272-t3^ 

Sctvmf  DiaMel. 

9/28/89 

RF3tW-1O093. 

[FR  Doc.  89-28303  Filed  12-1-89;  8:46  am], 

BttUNfteOOC  •4«0-«V-M 


ENVIRONMFNTAL  PROTECTIOI* 
AGENCY 

(FRL-3692-9V 

Agenqi  Information  CoUecuxi 
Activities  Under  0MB  Review 

agency:  Envifomnental  notectkw 
Agency  (EPA). 
action:  Notice. 

SUHKMim  L»  compKancc  witlk  the 
Paperwock  Reduction  Act  (44  UAC 
3501  ef  aa^.).  this  anaouncea  thatfcg 
Informatibii  Collection  Re^ueel  PCX) 
abstra  cted  below  hae  been  fwwr^eJ  to 
the  Office  of  MmageiMat  ntf  Badfei 
(OMB^  lor  review  and  conBnent.  TW 
ICR  describes  the  nature  of  die 


inffirrnntinn  r.f^H^ir.tinn  and  ItS  fxpectpd 

burden. 

DATE:  Comments  must  be  submitted  on 

or  before  lamiary  3. 1960. 

FOR  FURTMCR  mFORNMTWN  COffTACT 

Sandy  Farmer  at  EPA.  (202>  382-2740. 
supplementary  imfokmationc 

OfHce  of  Policy,  Planning  and 
Evaluation 

Title:  Pretesting  and  Evs'luation  of 
Risk  Commanication  Activities  (EPA 
ICR  #1552.01).  This  ICR  requests 
approval  for  a  new  coUectkm. 

Abstract'  OPPE  will  survey  individual 
citizens,  sometimes  in  target  groups  as 
homeowners,  dderly,  mothers  of  young 
children,  etc.,  to  ascertain  bow 
knowledge,  awareness,  attitudes,  and 
behavior  change  in  response  to  EFA'^s 
risk  communication.  E^A  will  use  the 
survey  results  to  refine  risk 
communication  printed  materials  and 
public  service  announcements,  so  that 
they  will  be  more  likely  to  actneve  their 
objectives^ 

Burden  Statement  The  public 
reporting  burden  for  this  collectioQ  of 
information  i*  estimeted  to  average  1 
hour  per  response.  This  time  inciodee 
time  for  reviewing  instructions, 
participating  in  focus  ptmps,  and 
completing  and  reviewing  the  collection 
of  information  needed. 
Respondents:  Incfividuals  or  households. 
Estimated  Number  of  Respondents:  820. 
Estimated  Total  Annual  Borden  on 

Respondents:  535  hours. 
Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental! 
Protection  Agency.  Information  Policy 
Branch  CPM-2231  401  U  Street  SW.. 
WashiogtoD,  DC  20460. 
and 

Tf a  r— lOft  OfTii  r  nflifnnnfjrmfTTt 

and  Blkl§el,  Of^ce  of  farforaiation  and 
RtLgytatoiy  Affairs,  726  Jackson  Ptaee 
NW..  Washir^on,  DC  20539. 


Dated:  Novsmbei  20, 1989. 
Paul  Ldfaiey, 

Director,  Information  and  Regulatory  Symtemm 
Division. 

[FR  Doc  89-28288  Filed  12-1-89;  8.-45  ami 
BILUNO  000C< 


[FRL-36aa-t] 

statistical  Anafysla  of  Grpund-Vfater 
Monitoring  Data  at  RCRA  Facilities 

agency:  U.S.  Envirorancntat  ProtectiaB 

Agency. 

action:  Correction  notice  oo  docket 

inforraatioo  for  guidance  document 

comments. 

summary:  The  Enviromnental  Protection 
Agency  (EPA)  announced  tfie 
availebtiity  of  an  interim  final  gtiidance 
document  entitled  Statistical  Anelyaiaaf 
Ground-Water  Monitoring  Data  at 
RCRA  Facihties  [54  FR  37501:  Seprtember 
11, 1989).  This  doannent  providBS 
guidance  to  RCRA  faciUty  permit 
applicants  and  writers  concerning  the 
statistical  evahation  of  gro«nd-wa«er 
monitoring  dsta,  pursuant  to  the 
recently  promulgated  requirements  of  4Q 
CFR  part  264,  subpart  F  (53  FR  39720: 
October  11,  T98S].  The  docket 
information  contained  in  the  September 
11, 1989  Federal  Register  notice  was  in 
error,  and  parties  planning  to  submit 
comments  on  the  guidance  document 
should  note  the  chianges  under  the 
"ADDRESSES"  section  of  this  correction 
notice. 

date:  EPA  will  accept  pubEc  comments 
until  December  8, 1989.  AD  comments 
must  be  postmarked  on  or  before  this 
date. 

ADDRESS:  Three  copies  of  written 
comments  should  be  submitted  to  the 
Docket  Clerk,  Office  of  Solid  Waste 
(OS-305),  U.S.  Environmental  Protectioa 
Agency,  401 M  Street  SW.,  Washington, 
DC  20400,  and  identified  as  follows:  F- 
89-SGWA-FFFFF.  Copies  of  the 
docufsenf  eirtrtled,  "Steti»tTcal  Anelysie 
of  Ground-Water  Momtorrng  Deta  «t 
RCRA  Facilities"  ve  a-raiteble  for 
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viewing  at  all  EPA  Libraries  and  in  the 
EPA  RCRA  Docket  (M2427).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460  from 
9:00  a.m.  to  4:00  p.m..  Monday  thru 
Friday,  excluding  Federal  Holidays,  by 
appointment  only.  Appointments  can  be 
made  by  calling  (202)  475-9327.  Copies 
cost  15  cents  per  page.  In  addition,  this 
docimient  is  available  for  purchase 
through  the  National  Technical 
Information  Service  (NTIS).  U.S. 
Department  of  Commerce.  Springfield, 
Virginia  22161.  at  (703)  487-4600: 
Guidance  Document  on  the  Statistical 
Analysis  of  Ground-Water  Monitoring 
Data  at  RCRA  Facilities.  (NTIS  #  PB89- 
151-047). 

roil  FURTHER  INroRMATION  CONTACT: 

For  general  information  contact  the 
RCRA/Superfund  Hotline.  Office  of 
Solid  Waste  {WH-563C).  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW..  Washington,  DC  20460. 
telepone  (800)  424-0346,  or  (202)  382- 
3000. 

For  technical  information  contact  Jim 
Brown.  (202)  382-4658. 

Dated:  November  20, 1989. 
Christian  R.  Holmes, 

Assistant  Administrator  for  the  Office  of  Solid 
Waste  and  Emergency  Response. 
[FR  Doc.  ^-28287  Filed  12-1-69:  8:45  am] 

MLLMQ  COOe  M60-C0-«l 

[FRL-3693-4] 

Center  for  Environmental  Learning 
Advisory  Board;  Meeting 

aqency:  EPA  Region  III. 
action:  Center  for  Environmental 
Learning  Advisory  Boards  Meeting. 

summary:  The  Director  of  the  Center  for 
Environmental  Learning  announces  a 
meeting  of  the  Center  for  Environmental 
Learning  Advisory  Board.  December  12, 
1989.  in  Washington,  DC. 

The  following  agenda  items  will  be 
discussed: 

Review  1989-90  work  plan 
Discuss  national  environmental 

education  developments 
Review  special  emphasis  projects 
Meet  new  Center  for  Environmental 

Learning  staff  member. 
DATE:  The  meeting  will  begin  at  10  a.m., 
December  12, 1989,  and  conclude  at 
noon  of  the  same  day. 
ADDRESS:  The  meeting  will  be  in  the 
Capitol  Room,  Omni  Shoreham  Hotel, 
2500  Calvert  Street  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Bonnie  Smith.  Director,  Center  for 
Environmental  Learning  (C3I0O),  U.S. 


EPA  Region  IIL  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107  (phone 
(215]  597-9076). 
SUPPtfMENTARY  INFORMATION:  The 

Center  for  Environmental  Learning  will 
review  and  modify  its  1989-90  agenda 
based  on  discussion  among  Board 
Members  and  availability  of  staff  and 
budget. 

Daniel  Ryan. 

Acting  Director,  Congressional  and 
Intergovernmental  Affairs. 
[FR  Doc.  89-28288  Piled  12-1-89;  8:45  am] 
BiLUM  cooe  ueo-so-H 

IOPP-30000/53A;  FRL  3683-8] 

Ettiyiene  BIsdittiiocarbamates:  Receipt 
of  Requests  To  Amend  and  Cancel 
Registrations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  receipt. 

summary:  This  Notice,  pursuant  to 
section  6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
7  U.S.C.  136  et  seq.,  announces  EPA's 
receipt  of  requests  from  registrants  of 
certain  technical  and  end-use  EBDC 
pesticide  products  to  amend  their 
registrations  to  delete  certain  uses  on 
food  crops.  Additionally,  from  certain 
other  registrants,  EPA  has  received 
requests  that  certain  EBDC  products  be 
voluntarily  cancelled.  EBDC  products 
ejected  by  these  requests  contain  the 
following  active  ingredients:  maneb, 
mancozeb,  metiram.  nabam,  and  zineb. 
Certain  of  the  requests  include  requests 
for  provisions  for  the  disposition  of 
existing  stocks  of  the  ejected  products. 
Such  provisions  are  described  in  the 
Notice.  Additionally,  this  Notice 
announces  that  EPA  intends  to  approve 
and  give  effect  to  these  requests,  thus  as 
to  the  respective  products,  either 
cancelling  such  products  or  amending 
their  registrations  to  delete  certain  food 
crop  uses. 

^A's  approval  will  be  effective 
December  14, 1989.  As  of  that  date,  all 
future  distribution  or  sale,  or  use  of 
affected  EBDC  products  shall  be  in 
accordance  with  the  terms  and 
conditions  described  herein. 
DATE:  The  cancellation  or  modification 
of  registration  shall  be  effective 
December  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Susan  T.  Lewis,  Product  Manager  (PM) 
21,  Registration  Division  {H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Room  227.  CM  #2, 1921  Jefferson 


Davis  Highway,  Arlington,  VA,  703- 
557-1900. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

A.  Maneb,  Metiram,  and  Mancozeb 

As  specifically  discussed  below,  on 
September  6. 1989,  the  four  major 
registrants  of  maneb,  mancozeb,  and 
metiram  technical  and  end-use  pesticide 
products  submitted  requests  to  EPA 
asking  that  42  food  crop  uses  of  maneb, 
mancozeb  and  metiram  be  deleted  from 
their  product  registrations.  The 
registrants  involved  in  these  actions  are 
Pennwalt  Corporation  (mancozeb  and 
maneb),  BASF  Corporation  (metiram). 
and  Rohm  and  Haas  Company, 
Pennwalt  Corporation,  and  E.I.  duPont 
de  Nemours  &  Company  (mancozeb). 

In  total,  these  registrants  requested 
that  their  affected  products  be  registered 
for  no  more  than  a  total  of  13  food  uses. 
The  crops  which  the  registrants  by  their 
actions  asked  be  deleted  are  listed 
below  under  each  individual  chemical. 

Along  with  their  requests,  the 
registrants  submitted  amendments  to 
labeling  reflecting  the  deletion  of  uses. 
Additionally,  the  registrants  submitted 
requests  for  labeling  changes  for 
technical  products  which  would  restrict 
the  use  of  technical  or  manufacturing 
use  products  to  formulation  of  end-use 
products  for  use  only  on  one  or  more  of 
the  13  remaining  crops  for  which  the 
particular  parent  EBDC  continued  to  be 
registered. 

Included  in  Unit  II.A.  is  a  summary  of 
the  text  of  the  individual  requests  as 
relates  to  matters  required  to  be 
included  in  this  Notice  pursuant  to    . 
section  6(f)(1)-  Copies  of  each  of  the 
letters  have  been  included  in  the  public 
docket  (OPP-30000/53)  which  is 
maintained  for  EBDC  Special  Review. 

B.  Nabam 

In  March,  1989,  Rohm  and  Haas  (the 
sole  nabam  registrant  holding  nabam 
agricultural  uses)  requested  that  all  of 
their  nabam  food  uses  be  voluntarily 
cancelled.  A  summary  of  the  request 
appears  in  Unit  II.A.;  a  copy  of  Rohm 
and  Haas'  letter  is  available  through  the 
EBDC  Special  Review  Docket. 

C.  Zineb 

In  July.  1989,  Microflo  Company,  the 
sole  registrant  of  zineb  technical  product 
and  the  sole  registrant  supporting  any 
uses  of  zineb,  submitted  a  request  to 
EPA  that  each  of  Microflo's  zineb 
product  registrations  be  voluntarily 
cancelled.  A  summary  of  Microflo's 
request  appears  below;  a  copy  of  the 
request  has  been  placed  in  the  docket 
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for  the  EBDC  Special  Review.  Aft  o£  Ihie 
date,  sixteen  othec  zineb  nry'ntranfs 
have  requested  voUmtary  cancgttstien 
for  an  additioaol  52  zuieb  products. 
Those  requests  have  alsab»en  emered 
into  the  Special  Review  docicet 

As  discussed  ia  Unit  Q.A..  EPA 
expects  to  api^rove  each  of  these 
requests  to  amend  certain  registrattons 
to  delete  uses  or  to  voluntarily  canceT 
affected  registrations  and  gfve  effect  to 
such  actions  on  December  M.  T989'. 
AdditionaHy,  EPA  has  considered  the 
requests  for  existing  stocks  provisions 
following  the  effective  tfate  of  tltcse 
actieiwafld  ita  detenninetions  are 
described  below. 

EPA  is  continuiog  iti  ^jecial  Review 
of  the  EBOC  pesticides  and  will  shortly 
issue  a  proposed  decision  affectinf 
EBDC  tegistered  prtsiacts  and  uses. 

n.  Sominary  of  Requests 

A.  Maneb 

On  September  a.  1989,  PennwalV 
Corporation  submitted  requests  Is^A 
that  the  following  crops  be  deleted  feoin 
its  maneb  product  regi^rations  and 
labels:  Peppers,  tomatoes,  onions,  beans, 
broccoli,  cabbage,^  cantaloupea. 
watermeloB.  other  metons,^  cucumbers, 
squash,  apples,  spixiLach,  stone  fruits^ 
carrots,  celery,  tumipa,  cauliflower, 
Brussels  sprouts,  collards,  mustard 
greens,  kale,  liiubarb,  lettuce,  and 
Chinese  cabbage.  Aa  a  residt  of 
Pennwalfs  requests,  the  fbltewmg  fbod 
uses  would  remain  on  its  maneb  labels: 
almonda,  bananas,  potatoes,  sugar 
beets,  and  sweet  com. 

Pennwalt  sabmitted  applies  tione  for 
pesticide  registration  for  each  ot  its 
affected  products  and  revised  labeling. 
Revised  lafieiing  submitted  for  end-use 
products  reflected  the  use  deletions; 
revised  labeling  submitted  for  technicak 
products  iBGhided  langpa^l^t  limited 
the  use  of  the  technical  psodect  into 
end-use  product  formulationa  for  use 
only  on  one  or  more  of  the  retained  uses. 

Along  wfth  its  requests  to  delete  usea, 
Pennwalt  indicated  that  the  new 
labeling  would  be  used  on  aH  new 
products.  Additionally,  Pennwalt  stated 
its  intent  not  to  relabel  product  earreiitly 
released  for  shipment  w  in  ehaonela-ef- 
trade  tinti!  January  1, 19901  Pennwalt 
indicated  that  at  that  time,  all  cemaining 
product  would  be  relabled  prohibiting 
the  dropped  uses.  Pennwalt  provided  a 
confidential  attachment  which  listed  Ae 
amount  of  product  in  its  control  as  of  the 
date  of  the  letter  and  an  estimate  of  the 
amounts  that  might  be  used  by  Jamiarjr. 
Pennwalt  asked  that  the  EPA  consider 
the  status  of  growers  near  the  end  of  tfie 
growing  season  in  issuing  a  final  order 
on  the  use  deletion  and  label  change. 


Penawelt  additionaUy  dcsciibed  • 
number  of  actioiw  it  iateoded  to  seek  or 
undertake,  pertaining  to  tolerance 
reductiods  and/ot  revocations,, 
consumer  ana  user  awareness,  aitcl 
intsyatedpest  manageraeat 

B^  Metiram 

M^  siibmitted  SBmlarrequeata  te 
Pennwalt's  on  September  6. 1989.  In  its 
requests.  BASF  asked  that  use  on  apples 
be  deleted  from  its  metiram  regisfratioss 
and  labeling.  As  a  result  of  BA£Ps 
action,  the  ooly  food  use  of  its  metiram 
products  would  be  on  potatoes. 

BASF,  like  Pennwalt  as  noted  above, 
submitted  applications  and  revised 
labeling.  It  included  similar  language 
restricting  the  use  of  its  technics^ 
products.  BASF  indicated  that.,  as  of 
January  1. 1990;  "•  •  •  al!  remaining 
product  not  in  the  hands  of  growers  wift 
be  relabeled*  *  *  *" 

In  other  respects,  the  Fetters  and  other 
submitted  materials  were  sisulai  ta  the 
Pennwalt  requests  outlined  above, 

C.  Mancozeb 

On  September  6, 1989,  both  dtri^ont 
and  Rohm  and  Haas  submitted  letters  to 
EPA  re<}uestiag  that  certain  uses  be 
deleted  from  their  prothict  maacozeb 
registeations  and  labels.  On  Septentbec 
8,  Pennwalt  submitted  suniW  reqoests 
for  its  mancozeb  prodocts.  DuF^mt 
requested  dutt  the  foUowing  food  crop 
uses  fay  deleted:  Aji^iea,  crabapple, 
quince,  pears,  papayas,  pmeofgim^ 
carrots,  celery,  fennel,  cucumberst 
melons,  squash  (somraer  aad  wiater), 
tobacco  (plant  bed  and  field),,  cotton 
(foliar),  field  com.  oats>  bariey,  and  rye. 
Rohm  and  Haas  requested  that  (he 
following  crops  be  deleted;  Apples,^ 
barley,  cantaloupes,  carrots,  celery,  com 
(field,  hybrid  seedcomf,  crabappte, 
cucumbers,  fennel',  melons.  musiUBelORS, 
oats,  papaya,  pears,  pineapples,  qaint:e, 
rye,  squasfr,  and  watermeluus.  Pennwalt 
requested  that  the  following  food  crops 
be  deleted:  cucumbers,  melons,  summer 
squash,  fieW  com,  celery,  carrots, 
apples,  pears,  crabapple,  and  quince.  As 
a  result  of  these  requests,  the  three 
registrants'  mancozeb  pnnhrcts  remain 
registered  for  the  following  uses: 
asparagus,  bananas,  cranberries,  l^s, 
grapes,  onions,  peanats,  potatoes,  sugar 
beets,  sweet  com,  tomatoes,  and  wheat. 

Dnpowt  stated  that,  as  of  Janeory  1. 
1990,"*  *  *  all  remaining  sataeWe 
product  will  be  relabeled*  *  *  *"  Rohn 
and  Haas  stated  that  as  of  that  date, 
"*  •  •■  all  remaining  product  not  in 
grower's  handls  wiH  be 
relabeled*  *  *  "" 

In  other  respects,  the  lelteiB  were 
similar  to  the  Pennwalt  requests  which 
are  more  fully  described  above. 


D.Nmban 

XJtt  IVldXLU  la,  X909,  t\uiau  ElIU  rms 

submitted  to  the  EPA  s  request  thattfte 
food  uses  of  its  two  registrattons  for 
end-use  Nabam  products  be  canceliett 
Siace  these  products  have  non-food  uses 
as  weU;,.  the  EPA  has  interpreted  Rs 
and  Haas's  leUar  as  a  ivquest  that  i 
registrations  be  amended  te  delete  eff 
food  uses.  Rohm  and  Haas  indicated 
that  it  had  not  sold  any  of  the  product 
for  several  years.  It  indieated  that  Ibe 
food  OSes  should  be  imaiedistely 
canceled  and  did  not  request  say 
existing  stocks  provisioa. 

KZiaeb 

Ob  ^y  17. 1980v  Micro-Flo  Cem^maf 
submitted  a  request  to  the  EPA  that  fte 
five  zineb  product  registrations  be 
voluntarily  cancelled.  It  choese  tfaie 
optSoD  rather  than  any  winch  would 
have  indicated  an  intent  to  reregister  the 
pesticide  products.  Micro-Flo  did  not 
request  an  existing  stocks  provision  fot 
any  of  these  products.  As  of  this  data,  1ft 
odier  zineb  regisfrants  have  requested 
voluntary  cancellation  for  an  additionat 
52  zineb  products.  Two  of  these  zineb 
r^istraots  requested  existing  stocks 
provisions. 

nL  Existing  Stocks  Dstsranhiatioa 

The  EPA  has  reviewed  the  existing 
stacks  sad  relabeling  elements  of  the 
four  technical  registrants'  sctioRS  and 
has  concluded  that  registrants  of 
affected  maneb,  metiraia,  and  mancozeb 
products  may  proceed  according  to  the 
plan  dwy  described  in  Aek  requests  for 
use  deletion.  The  EPA  has  considered 
the  amounts  of  stock  represented  to  be 
in  existence  and  under  the  control  of 
these  regis^ants  and  has  determiAed 
that  distribution  and  sale  of  these  stocks 
until  January  1, 1990,  and  their  use 
would  not  be  inconsisteat  with  FIFRA. 
After  that  date,  all  prodect  remaining 
which  is  not  in  growers'  hands  mtist  be 
relabeled  to  reflect  the  use  deletions. 

Two  zieeb  registrants,  Universal 
Cooperatives  and  Dexol  IndastrieSr 
reqaested  an  existing  stocks  period. 
Because  all  uses  of  zineb  were 
suspended  in  July.  1988,  and  remain 
suspended,  no  existing  slocks  provisioa 
is  being  granted. 

Rohm  and  Haas  did  not  request  an 
eiufiting  stocks  provisioa  for  their 
nabam  product  registrations. 

IVr  Coofclusion 

EPA.  has  received  and  expects  to 
approve  each  of  the  requests  described 
above  effective  Decembet  14, 1989. 
incorporating  the  requested  aetiens  amt 
the  decisions  governing  existing  stocks 
provisions  as  described  above. 
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v.— List  of  Affected  Registrations 


Active  IngradMnt 

Rogntrsnt 

Product  No. 

DeMtdUBM. 

nMfKonb....». — 

du  Pont 

352-341 

tmncoCTb 

do 

3.'!>?-343 
352-396 

marwozet) 

...-.do _ 

352-448 

mancozeb 

RottmAHMB 

707-078 

mancozeb 

do 

707-093 

mancozeb.. 

do 

707-102 

mancozeb 

-..do - 

707-156 

mancozeb _. 

707-162 

mancozeb 

..-..do    -.   _    - 

707-179 

maiKozeb 

do 

707-180 

maneb 

flMirM^ifH 

4581-225 

nao6D..»...M«»*..... 

—Jte-. 

4581-355 

flWWt) .«.»... 

do 

4581-359 

tnutintn 

BASF  Corp..-    -. 

7960-70 

metiram 

do 

7969-71 

nabam _ 

Rotm  &  Haas 

707-003 

nabam 

....-do -. — 

707-070 

Cancelled 

RegislratiooK 

Uneto _ 

Rohm  &  Haas..-.. 

CT480003 

ztrwb 

— do -. 

FL780066 

i*Mb 

..do..-.    -     -.. 

KY800015 

zmeb  — 

do 

M0e00009 

zineb 

—do. 

MN830011 

,.„jOO  .««».»....•..... 

MOe20011 

7ify)t> 

do _ 

OR840036 

zineb.        ..      » 

»»»do »^«^ 

PA790005 

zineb 

....-do 

PA800015 

zineb 

— do 

scsooooe 

zmeb.. .. 

VA800016 

zineb 

— do 

707-002 

zioeb 

do 

707-072 

zmeb 

Mtooflo 

51038-23 

zineb 

.-  do 

51036-25 

zmeb 

.--.do — 

51038-62 

zmeb 

.    do-.- 

51036-63 

zir>eb 

.do 

51036-146 

zineb 

Aflway -. 

8590-48 

zmeb 

Chem-Nul 

37686-41 

zmeb 

do 

37686-67 

zmeb » 

Doxol  Ind »««..»». 

192-121 

zmeb 

...-.do 

192-146 

zmeb 

FMC  Corp. 

AZ81001900 

zmeb.._ 

.-.do . 

GASOOOnOO 

nneb 

-.-.do -. 

KY80001100 

nneb 

do.     

M060001600 

zmeb ™..    ~ 

do 

OH76002800 

-...A) 

OR77006300 

Tinnh 

do 

PA80001700 

zineb .... 

...-io. 

KY80001100 

zmeb 

do _ 

MD60001600 

zmeb 

do 

0076002800 

zineb 

-...A).    _   -    _. 

OR77006300 

zmeb 

^ 

PA80001700 

zineb 

..-..do 

SC80001100 

zmeb 

— do — — 

VA80001300 

zmeb 

746-34 

zineb 

FBI  Gordon 

33955-456 

zineb 

Universal  Coop- 
do 

1366-75 

1386-316 

zmeb....- 

WfturEHis 

0R81 003700 

zmeb 

.-.-do 

WA82006000 

zineb 

HR  McLsno. ».. 

47056-63 

zineb 

-....do 

47056-78 

zineb- _.. 

— do 

47056-87 

zmeb 

do 

47056-89 

zmeb 

.-.do 

47056-90 

zineb 

do 

47056-82 

zineb...- 

Hokton  Cofp 

1772-65 

zineb 

do 

1772-74 

zmeb 

Morgro  Ctwn. 

Colusa  Cnty. 

42057-73 

zir>eb..- „ 

CA79011101 

Ag. 

zineb— 

do 

]     CA7g011102 

v.— List  of  Affected  Registrations— 
Continued 


Act^M  ir>gredtont 

Registrant 

Product  No. 

zineb 

zineb 

7m4b 

Rivmide  Cnty. 

Afl. 
TfwLand.  Epcot. 
Pann  State 

Univ. 

CA83002000 

FI.B2006800 
PA76000100 

Dated:  November  2a  1989. 
Linda  I.  Flsiter, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doa  89-28289  Filed  12-1-89;  8:45  am] 
MUMQ  COOC  «6*»-<»4l 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Gm  Docket  No.  89-97;  DA  89-1433] 

Southern  California  Public  Safety  Plan 

agency:  Federal  Conununications 

Commission. 

action:  Notice. 

summary:  The  FCC  is  accepting  the 
Southern  California  Area's  (Region  S's) 
plan  for  public  safety.  By  accepting  this 
plan,  the  FCC  enables  the  licensing  of 
the  821-824/866-869  MHz  spectrum  for 
public  safety  to  begin.  The  Southern 
California  Region  is  the  third  of  the  55 
regions  in  the  National  Plan  to  be 
accepted. 

EFFECTIVE  DATE:  November  21, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Maureen  Cesaitis,  Private  Radio  Bureau, 
Policy  and  Planning  Branch. 
Washington.  DC  20554.  (202)  632-6497. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order. 
adopted  November  8, 1989,  released 
November  21, 1989,  accepting  the 
Southern  California  Area's  Plan  for 
Public  Safety.  The  full  text  of  this 
Commission  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230].  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
the  Order  may  also  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

Summary  of  Order 

The  Chief.  Private  Radio  Bureau  and 
the  Chief  Engineer  have  accepted  the 
regional  public  safety  plan  for  the 
Southern  California  Region.  Region  5. 


The  'Region  5  plan  is  the  third  of  its  kind 
to  be  accepted  and  it  represents  the 
culmination  of  the  efforts  of  the  many 
public  safety  organizations  that 
participated  in  its  development 

In  accepting  this  plan,  the 
Commission's  staff  noted  that  the 
Southern  California  Region  represented 
a  challenge  because  of  its  large  growing 
population  and  unique  terrain.  It  said  it 
was  pleased  to  see  restrictions  on 
antenna  heights  and  transmitter  outputs 
and  encouragement  of  use  of  special 
antenna  patterns  to  limit  each  system's 
coverage  so  as  to  reuse  these  channels. 
It  said  it  was  especially  pleased  to  see 
how  Region  5  has  combined  small  users 
into  larger,  trunked,  more  efficient 
systems.  The  staff  said  it  beheved  the 
Region  5  Plan  represented  a  careful 
balance  of  the  public  safety  and  special 
emergency  mobile  communication  needs 
throughout  the  area  and  will  result  in 
efficient  use  of  the  newly  allocated 
spectnmi. 

In  1987.  the  Commission  established 
policies  and  rules  for  a  National  Plan  for 
public  safety  services  to  ensure  that  the 
new  six  megahertz  of  public  safety 
spectrum  (821-824/866-869  MHz]  be 
used  effectively  and  efficiently  for 
important  public  safety  functions.  The 
Commission  established  55  regions  and 
instructed  each  region  to  develop  a  plan 
for  use  of  the  newly  allocated  spectnmi 
to  meet  current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  the  area.  After  each 
plan  is  completed  and  approved  by  its 
regional  planning  committee,  it  must  be 
submitted  to  the  Chief,  Private  Radio 
Bureau,  and  the  Chief  Engineer.  After 
the  two  Bureau  Chiefs  have  formally 
accepted  a  plan,  the  individual  public 
safety  entities  can  begin  applying  for 
licensing  in  the  new  800  MHz  spectrum. 

Upon  release  of  the  full  text  of  the 
Order,  the  individual  public  safety 
entities  in  Region  5  may  begin  applying 
for  licensing  in  the  821-824/866-869 
MHz  bands. 

Action  by  the  Chief.  Private  Radio 
Bureau  and  the  Chief  Engineer, 
November  6, 1989.  by  Order  PA  80- 
1433). 

Ordering  Clauses 

It  is  ordered,  That  the  Southern 
California  Area  Plan  for  Public  Safety  is 
accepted,  subject  to  amendments 
contained  in  the  Order.  It  is  further 
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ordered.  That  this  proceeding  is 
terminated. 

List  of  Subjects  in  the  Public  Safety  Plan 

Public  Safety,  Special  Emergency, 
Trunking.  L.and  Mobile. 

Federal  Communications  Commission. 
Beveriy  G.  Baker, 

Deputy  Chief,  Private  Radio  Bureau. 
[FR  Doc.  89-28221  Filed  12-1-69:  8:45  am) 

nUJNO  COOC  STt^AI-M 

FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

Noveml)er  28, 1989. 
Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9.  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFT^ 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instnunent(8)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  procurement  forms,  which 
are  being  handled  under  this  delegated 
authority,  have  received  initial  board 
approval  and  are  hereby  published  for 
comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  fmal  approval  imder  OMB  delegated 
authority. 

date:  Comments  must  be  received  on  or 
before  December  19. 1989. 
AODMESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  nimiber  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  NW.,  Washington.  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  S  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 


A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  request  for  clearance  (SF  83), 
supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Frederick  J. 
Schroeder — Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551.  (202-452-3829). 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension, 
Without  Revision,  of  the  Following 
Reports 

Report  title:  Request  for  Proposal: 

Request  for  Price  Quotations 
Agency  form  number:  N.A. 
OMB  Docket  number  7100-0180 
Reporters:  Venders,  suppliers 
Annual  reporting  hours:  6.580 


Report 

Number 

01 

rospofK}- 

ems 

Frequency 

Average 
hours 

per 

re- 
sponse 

Request  for 
proposal. 

Request  for 
price 
quotation. 

140 
7,560 

1  (one-time).... 
1  (or)6-time).... 

20 
0.5 

Small  businesses  are  affected. 

This  information  collection  is  required 
to  obtain  a  benefit  (12  U.S.C.  244  and 
248(1))  and  is  not  given  confidential 
treatment,  unless  requested  otherwise  . 
by  the  respondent. 

The  Federal  Reserve  Board  utilizes 
these  two  procurement  forms  in 
obtaining  competitive  proposals  and 
contracts.  Depending  upon  the  product 
or  services  for  which  the  Federal 
Reserve  Board  is  seeking  competitive 
bids,  the  vendor  or  supplier  is  requested 
to  provide  either  basic  price  information 
for  providing  the  good  and/or  service 
(Request  for  Price  Quotation)  or  a 
document  covering  not  only  price 
information,  but  the  means  of 
performing  a  particular  service  and  a 
description  of  the  qualiHcation  of  the 
contractor's  staff  who  will  perform  the 
service  (Request  for  Proposal). 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  2a  1989. 
WUliam  W.  WUea, 
Secretary  of  the  Board. 
[FR  Doc.  89-28271  Filed  12-l-«9:  8:45  am| 
wujNQ  CODE  saio-at-M 

Agency  Forms  Under  Review 

Noveml>er  28, 1989. 

Background:  Notice  is  hereby  given  of 
the  submission  of  proposed  information 
collection(s)  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval  under  the 
Paperwork  Reduction  Act  (title  44  U.S.C. 
chapter  35)  and  under  OMB  regulations 
on  Controlling  Paperwork  Burdens  on 
the  Public  (5  CFR  part  1320).  A  copy  of 
the  proposed  information  collection(8) 
and  supporting  documents  is  available 
from  the  agency  clearance  officer  listed 
in  the  notice.  Any  comments  on  the 
proposal  should  be  sent  to  the  OMB 
desk  officer  listed  in  the  notice.  OMB's 
usual  practice  is  not  to  take  any  action 
on  a  proposed  information  collection 
until  at  least  ten  working  days  after 
notice  in  the  Federal  Register,  but 
occasionally  the  public  interest  requires 
more  rapid  action. 

FOR  FURTHER  INFORMATION  CONTACT. 
Federal  Reserve  Board  Clearance 
Officei^— Frederick  J.  Schroeder— 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC 
20551  (202-452-3829) 
OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  new  Executive  Office 
Building,  Room  3208,  Washington.  DC 
20503  (202-395-7340) 
Request  for  OMB  approval  to  revise 
the  following  report: 
1.  Report  title:  Reports  of  Condition  and 

Income 
Agency  form  number  FFIEC  031-034 
OMB  Docket  number  7100-0036 
Frequency:  Quarterly 
Reporters:  State  member  banks 
Annual  reporting  hours:  162,773 
Estimated  average  hours  per  response: 

37.644 
Number  of  respondents:  1,081. 
Small  businesses  are  affected. 
This  information  collection  is 
mandatory  (12.  U.S.C.  324)  and  is  given 
partial  confidential  treatment. 

State  member  banks  are  required  to 
nie  detailed  schedules  of  assets, 
liabilities,  and  capital  accounts  in  the 
form  of  a  condition  report  and  simimary 
statement;  detailed  schedule  of 
operating  income  and  expense,  sources 
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and  disposition  of  income,  and  changes 
in  equity  capital  in  the  form  of  an 
income  statement;  and  a  variety  of 
supporting  schedules.  Data  are  used  for 
supervisory  and  monetary  policy 
purposes.  The  proposed  revisions  for 
March  1990  affect  several  existing  Call 
Report  schedules  and  include  the 
addition  of  a  new  schedule.  Many  of 
these  revisions  relate  primarily  to  the 
reporting  of  information  for  risk-based 
capital  purposes  and  to  the  collection  of 
information  relating  to  banks'  off- 
balance  sheet  activities.  The  three 
Federal  banking  agencies  adopted  risk- 
based  capital  standards  applicable  to  all 
banks  under  their  supervision  in  the  first 
quarter  of  1989.  In  order  for  the  agencies 
to  compare  risk-based  capital  positions 
to  the  minimum  standards  and  to 
monitor  the  progress  of  banks  in 
attaining  these  standards,  the  FFIEC  is 
proposing  to  introduce  a  new  risk-based 
capital  schedule.  Schedule  RC-R. 
However,  approximately  85  percent  of 
all  banks  would  have  to  complete  only 
three  of  the  nine  items  on  the  new 
schedule.  Also,  more  complete  data  on 
banks'  off-balance  sheet  activities 
would  be  collected  on  the  revised 
Schedule  RC-L.  primarily  to  aid  the 
banking  agencies  in  their  supervisory 
efforts.  A  memorandum  item  on 
Schedule  RC-E  is  proposed  to  collect 
information  on  banks'  deposits 
denominated  in  foreign  currencies.  On 
Schedule  RC,  surplus  related  to 
perpetual  preferred  stock  would  be 
reported  separately  from  common  stock 
surplus.  The  different  risk  weights 
attached  to  securities  issued  by  different 
government  entities  for  risk-based 
capital  purposes  have  created  the  need 
to  propose  more  detailed  identification 
of  bank  holdings  of  U.S.  Government 
agency  and  corporation  obligations  and 
of  securities  issued  by  states  and 
municipalities  in  the  U.S.  on  Schedule 
RC-B.  Amounts  of  taxable  securities 
issued  by  states  and  political 
subdivisions  would  be  reported  in  an 
additional  memorandum  item  on 
Schedule  RC-B.  A  new  memorandum 
item  on  Schedule  RC-M  is  proposed  to 
collect  information  on  the 
noncumulative  amounts  reported  in 
"Perpetual  preferred  stock  and  related 
surplus"  on  Schedule  RC.  If  approved, 
the  proposed  revisions  would  be 
effective  as  of  the  March  31. 1990.  report 
date. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Novemt>er  2a  1988. 
WilUam  W.  Wile^ 
Secretary  of  the  Board. 
IFR  Doc.  89-28272  Filed  12-1-89:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

[Announcement  010] 

Supplemental  Funding  to  Cooperative 
Agreement  With  Emory  University 
Availability  of  Funds  for  Fiscal  Year 
1990 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of  FY 
1990  funds  to  support  methodologic 
research  regarding  medical, 
epidemiologic,  and  public  health  issues 
related  to  malaria  chemoprophylaxis 
and  to  support  operational  research 
regarding  the  analysis  and  reporting  of 
national  nutrition  surveillance  data. 

Authority 

This  program  is  authorized  under 
section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C.  241(a)).  as 
amended. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  International  Health  Track  (IHT). 
Master  of  Public  Health  (MPH)  Program. 
Emory  University.  Since  1985,  Emory 
University  and  CDC  have  been  working 
together  to  provide  practical  work 
experience  for  students  using  the 
combined  academic,  fmancial.  and 
operational  resources  of  the  two 
institutions.  The  program  is  designed  to 
improve  the  public  health  and 
management  competence  of  the  students 
through  the  promotion  of  a 
multidisciplinary  approach  to  public 
health  problems  of  developing  coimtries. 
This  includes  the  study  of  nutritional 
problems,  population  pressures, 
infectious  diseases,  environmental  and 
occupational  problems,  and  self-induced 
risk  behavior.  The  supplemental  funding 
will  be  used  to  further  address  issues 
already  included  in  the  scope  of  the 
existing  agreement.  No  other 
applications  are  solicited  or  will  be 
accepted. 

The  MPH  Program  at  Emory 
University  is  uniquely  qualified  and 
possesses  the  only  body  of  expertise 
which  can  complete  urgently  needed 
methodological  research  to  address 
medical,  epidemiologic,  and  public 
health  issues  regarding  malaria 
chemoprophylaxis  in  less  than  one  year 
and  can  carry  out  operational  research 
targeted  at  the  analysis  and  reporting  of 
nutrition  surveillance  data.  More 
specifically: 

A.  This  cooperative  effort  builds  on 
existing  relationships  and  cooperative 


activities  between  CDC  and  the  MPH 
Program  at  Emory  University  which 
cannot  be  replicated  by  any  other 
institution. 

B.  Daily  on-site  interchange  and  close 
collaboration  are  required  between  the 
participating  parties  because  of  (a)  the 
natiu-e  and  intricacies  of  the  problem 
with  malaria  drug  resistance  and  acute 
neurologic  reactions;  (b)  the  need  for 
frequent  access  to  the  national  nutrition 
surveillance  database  maintained  by 
CDC;  and  (c)  the  measures  required  to 
design  study  protocols,  implement 
appropriate  investigations,  and  develop 
guidelines  in  less  than  one  year. 

C.  The  MPH  Program  at  Emory 
University  has  the  epidemiological 
expertise  and  clinical  pharmacology 
expertise  needed  to  resolve  issues 
surrounding  malaria  chemoprophylaxis, 
including  CDC-trained  facidty  in  malaria 
control. 

D.  Emory  University  has  been 
designated  as  the  major  national  site  for 
training  Methodist  missionaries  for  work 
in  third  world  nations  and  these  workers 
urgently  need  up-to-date  information  on 
malaria  chemoprophylaxis. 

Availability  of  funds 

It  is  expected  that  $63,096  in  funds 
will  be  available  to  support  this 
supplement  during  Fiscal  Year  1990 
which  is  the  final  year  of  the  current 
cooperative  agreement  between  the 
MPH  Program  at  Emory  University  and 
CDC.  It  is  anticipated  that  the 
supplement  will  be  awarded 
approximately  January  15, 1990.  No 
additional  extension  of  the  project 
period  is  anticipated. 

Purpose 

By  providing  this  supplement  to  the 
existing  cooperative  agreement  CDC 
and  Emory  will  be  able: 

A.  To  increase  Emory  University's 
current  level  of  methodologic  and 
operational  research  activities 
regarding  malaria  chemoprophylaxis 
and  nutrition  surveillance. 

B.  To  develop  operational  research 
"  capacity  to  define  risk  factors  for 

malaria  chemoprophylactic  drugs  and 
to  draft  guidelines  for  their  use. 

C.  To  develop  staff  who  can  strengthen 
malaria/tropical  disease  and  nutrition 
surveillance  instruction  in  the 
international  public  health  curriculum. 

D.  To  strengthen  collaborative  linkages 
between  CBC  and  Emory  University 
in  the  area  of  operational  research  in 
malaria  and  nutrition  surveillance. 

Program  Requirements 

The  specific  Cooperative  Activities 
and  Evaluation  Criteria  are  set  forth  in 
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the  Request  for  Application  (RFA) 
Program  Announcement. 

EO 12372  Review 

The  application  is  not  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.263. 

Application  Submission 

The  International  Health  Track, 
Master  of  Public  Health  Program,  Emory 
University  is  to  submit  an  original  and 
two  copies  of  the  applicatio.  Form  PHS- 
5161-1  (Rev.  3/89)  to  Henry  S.  Cassell. 
III.  Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE.. 
Room  300,  Atlanta,  Georgia  30305. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  reference  Program 
Announcement  Number  010  and  contact 
the  following: 

Business 

Carole  I.  Tully,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control, 
255  East  Paces  Ferry  Road,  Atlanta, 
GA  30305.  Telephone  (404)  842-6795 

Technical 

Stanley  Foster,  M.D.,  Inlemational 
Health  Program  Office,  Centers  for 
Disease  Control,  1600  Clifton  Road. 
NE.,  MS  F-03,  Atlanta,  GA  30333. 
Telephone  (404)  639-1750. 

Dated:  November  22, 1989. 
Robert  L  Foster. 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

[FR  Doc.  89-28273  Filed  12-1-89;  8:45  am] 

MIXING  CODE  4160-1>-« 


Food  and  Drug  Administration 
[Docket  Na  86D-0210] 

Action  Levels  'or  Residues  of 
Heptachto  and  Heptachlor  Epoxide  in 
Food  and  Food 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  on  August  25. 1989,  the  agency 
established  new  action  levels  and 
revised  a  number  of  its  existing  action 


levels  for  residues  of  the  cancelled 
pesticide  heptachlor  and  its  metabolite 
heptachlor  epoxide  in  food  and  feed. 
FDA  has  taken  this  action  in  response  to 
the  Environmental  Protection  Agency's 
(EPA's)  recommendation  that  FDA 
establish  action  levels  to  replace 
tolerances  that  were  revoked  by  EPA. 
The  EPA  action  level  recommendations 
are  intended  to  cover  unavoidable 
residues  of  this  pesticide  and  its 
metabolite  in  the  food  and  feed 
commodities  affected  by  the  revocation 
of  the  tolerances.  Additionally,  based 
upon  EPA's  recommendations,  FDA  has 
revised  or  reaffirmed  the  previously 
established  FDA  action  levels  for 
unavoidable  residues  of  heptachlor  and 
heptachlor  epoxide  in  other  food  and 
feed  commodities  that  had  not  been 
subject  to  EPA  tolerances  or  food 
additive  regulations.  Attachment  A  and 
Attachment  B.9  of  FDA  Compliance 
Policy  Guide  (CPG)  n41.01  have  been 
revised  to  reflect  these  changes.  FDA  is 
also  announcing  that  (1)  the  entry  for  the 
pesticide  Aramite  has  been  deleted  from 
Attachment  A  of  CPG  7141.01  because 
EPA  revoked  the  zero  tolerances  for 
Aramite  and  (2)  the  residue  definition 
and  analytical  notes  have  been  clarified 
for  the  chlordane  action  levels  listed  in 
Attachment  B.3  of  CPG  7141.01. 
DATES:  Written  comments  by  February 
2.1990. 

ADDRESSES:  Written  comments 
concerning  the  new  and  revised  action 
levels  for  heptachlor  and  heptachlor 
epoxide  residues,  the  deletion  of 
Aramite  from  FDA  guidelines,  and  the 
analytical  changes  in  the  chlordane 
action  level  listing  should  be  submitted 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Requests  for 
single  copies  of  Attachment  A. 
Attachment  B.3,  and  Attachment  B.9  in 
FDA's  CPG  7141.01  should  be  submitted 
to  the  Industry  Activities  Section  (HFF- 
326),  Food  and  Drug  Administration,  Rm. 
5425,  200  C  Street  SW.,  Washington,  DC 
20204. 

FOR  FURTHER  INFORMATION  CONTACT 
John  R.  Wessel,  Office  of  Regulatory 
Affairs  (HFC-6),  Food  and  Drug 
Administration,  5800  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1815. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  August  16, 1989  (54 
FR  33690),  EPA  issued  a  final  rule 
revoking  the  tolerances  under  40  CFR 
180.104  and  interim  tolerances  under  40 
CFR  180.319  for  the  pesticide  heptachlor 
and  its  metabolite  heptachlor  epoxide  in 
raw  agricultural  commodities.  EPA 
revoked  these  tolerance  regulations 
because  all  food  and  feed  uses  of 


heptachlor  had  previously  been 
cancelled. 

EPA  recommended  in  the  preamble  to 
its  final  rule  and  in  a  letter  dated  July  21. 
1989,  from  the  Acting  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances,  EPA,  to  the  Associate 
Commissioner  for  Regulatory  Affairs. 
FDA,  that  FDA  establish  the  specified 
action  levels  to  replace  the  tolerances. 
These  action  levels  provide  enforcement 
guidance  to  FDA  field  offices  for 
unavoidable  residues  of  this 
environmentally  persistent  pesticide 
that  can  continue  to  occur  in  the  food 
and  feed  which  had  previously  been 
covered  by  tolerances.  They  were 
reconmiended  by  EPA  in  accordance 
with  EPA's  policy  statement  on  the 
revocation  of  tolerances  for  cancelled 
pesticides,  which  was  published  in  the 
Federal  Register  of  September  29, 1982 
(47  FR  42956).  Additionally,  in  the 
preamble  of  the  final  rule  and  in  its 
letter,  EPA  recommended  revision  or 
reaffirmation  of  FDA's  previously 
established  action  levels  for 
unavoidable  residues  of  heptachlor  and 
heptachlor  epoxide  in  food  and  feed  that 
were  not  subject  to  EPA  tolerances. 

On  August  25, 1989,  FDA  established 
the  new  and  revised  action  levels  for 
imavoidable  residues  of  heptachlor  and 
heptachlor  epoxide  in  food  and  feed  that 
were  recommended  by  EPA.  Attachment 
B.9  of  CPG  7141.01,  which  listed  the 
heptachlor  and  heptachlor  epoxide 
action  levels  previously  established  by 
FDA.  has  been  revised  to  reflect  these 
changes.  The  action  levels  now  in  effect 
for  residues  of  heptachlor  and 
heptachlor  epoxide,  either  individually 
or  in  combination,  are  as  follows: 


Commodities  < 


Animal  Fe«d.  processed ... 

Artichokes 

Asparagus 

BrassKa  (cole)  leafy 
vegetat>les. 

Bull  vegetables 

Cereal  grains 

Citrus  fruits ~. 

Cottorfseed 

CucurtMt  vegetables 

EooB „„.„........., 

Rg« ••— 

Fish 

Fruiting  vegetables 

Grass  forage,  fodder, 

and  hay. 
Leafy  vegetables  (except 

Brassica). 

Legume  vegetables. 

Milk 

Nongrass  animal  feeds .... 

PeaiHits 

Pineapple ~ 

Pome  fruits 

Rabbit 


Action  level  (parts  per 


0.01 
0.01 
0.01 
0.01 

0.01 

0.01 

0.01 

0.02 

0.02 

0.01 

0.01 

0.3  (edMe  portion) 

0.01 

0.01 

0.01 

0.01 

0.1  (fat  basis) 

0.01 

0.01 

0.02 

0.01 

0.02  (fat  basis)  < 
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ConwnodKies' 


Root  md  tuber 


Salsify  lops 

SresM  trails  and  ttaniaa. 

Stone  (rutts 

Sugarcane ™™_ 


Action  iaval  ftMrts  par 
milkon) 


0.01 

aoi 
aoi 
aoi 

0.01 


■Action  tawals  tor  crop  group*  covar  aH  oommod- 
ities  specitiad  in  40  CFR  1 50.34(f). 

•  For  rsfbbits  Wtat  contain  irwutficient  fat  to  conduct 
an  analyaia  on  a  tat  tiaaa,  anaiyza  ttta  ratabits  on  a 
wtK>le  product  basis  (edibta  portion)  and  assuming  a 
10-percant  tat  corrtant  use  0.02  part  per  mtllion  as 
the  8ctx>n  level. 

In  establishing  the  action  levels 
above,  FDA  advised  its  field  offices  that 
these  as  well  as  other  established  action 
levels  for  unavoidable  pesticide  residues 
in  food  and  feed  are  not  binding  on  the 
courts,  the  pubhc  (including  the 
regulated  food  and  feed  industries),  or 
FDA.  Th«  agency  stressed  in  its 
memorandum  to  the  field  offices  that 
enforcement  action  can  be  considered  at 
levels  below  any  of  the  action  levels  and 
that  enforcement  action  is  not 
necessarily  required  when  any  of  the 
action  levels  is  exceed. 

FDA  has  also  revised  Attachment  A 
of  CPG  7141.01  which  previously  listed 
enforcement  levels  that  the  agency  may 
have  used  for  heptachlor  and  heptachlor 
epoxide  residue  findings  in  those  food 
and  feed  commodities  previously  listed 
in  40  CFR  180.104  as  having  zero 
tolerances.  Because  EPA  revoked  these 
zero  tolerances,  FDA  enforcement 
guidance  was  no  longer  needed;  thus, 
Attachment  A  of  CPG  7141.01  was 
revised  by  deleting  the  guidance  for 
,  heptachlor  and  heptachlor  epoxide  from 
the  listing. 

The  agency  is  also  announcing  that 
two  relatively  minor  changes  have  been 
made  in  CPG  7141.01.  First,  the  entry  for 
Aramite  has  been  deleted  from 
Attachment  A  of  CPG  7141.01  (which 
lists  enforcement  levels  for  pesticides 
having  a  zero  tolerance).  Including 
Aramite  on  this  listing  is  no  longer 
necessary  because,  in  the  Federal 
Register  of  May  4, 1988  (53  FR  15822), 
EPA  issued  a  final  rule  that  revoked  the 
zero  tolerances  for  Aramite  residues  in 
various  foods  and  feeds.  FDA  field 
offices  were  informed  on  May  30, 1988, 
that  the  Aramite  listing  should  be 
deleted  from  Attachment  A  of  CPG 
7141.01;  however,  this  action  was  not 
considered  sufficiently  significant  to 
warrant  issuing  at  that  time  a  revision  of 
Attachment  A  of  CPG  7141.01  and  a 
notice  in  the  Federal  Register 
announcing  the  change. 

Second,  the  residue  definition  and 
"analytical  notes"  for  measuring 
chlordane  residues  that  appeared  in  the 
listing  of  the  chlordane  action  levels 


under  Attachment  B.3  of  CPG  7141.01 
have  been  changed.  The  change  clarified 
the  residue  definition  and  chlordane 
reference  standards  to  be  used  by  FDA 
laboratories  when  measuring  chlordane 
residues  in  food  or  feed  either  as  total 
chlordane  or  as  a  summation  of 
individual  isomers  of  chlordane. 

Copies  of  EPA  correspondence 
recommending  new  and  revised  action 
levels  for  heptachlor  and  heptachlor 
epoxide,  revised  Attachment  A, 
Attachment  8.3,  and  Attachment  BJ9  of 
CPG  7141.01,  and  the  memorandum  to 
FDA  field  offices  notifying  them  of 
establishment  of  the  heptachlor  and 
heptachlor  epoxide  action  levels  and 
revocation  of  the  zero  tolerances  for 
Aramite  are  on  file  in  the  Dockets 
Management  Branch  (address  above] 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Interested  persons  may,  on  or  before 
February  2, 199a  submit  written 
comments,  data,  and  information 
regarding  the  action  levels  and  the  other 
specified  changes  in  CPG  7141.01  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  pjn., 
Monday  through  Friday. 

Dated:  November  2a  1B88. 
RonaM  G.  Cheaemore, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[VR  Doc.  89-28258  Filed  12-1-89;  8:45  am] 

BIUJNO  CODE  4t60-01-«l 

[Docket  Na  89N-0S02] 

Drug  Export;  ActoneP'  (Etidronate 
Diaodhifn  Tablets,  USP  400  MG; 
Didronel*;  DIphonex)  Tablets  and 
Fortlpan™  (Calculm  Cart>onat« 
Tablets,  USP  500  MG;  Felonel)  Tabiato 
In  a  Sequential  Therapy  Packaga 
Consisting  of  Five  Blister  Cards 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnow:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Norwich  Eaton  Pharmaceuticals, 
Inc.,  has  filed  an  application  requesting 
approval  for  the  export  of  the  human 
drug  Actonel™  (Etidronate  Disodiiun 
Tablets,  USP  400  mg;  Didronel*; 
Diphonex)  Tablets  and  Fortipan™ 
(Calcium  Carbonate  Tablets,  USP  500 


mg;  Febnel)  Tablets  in  a  sequential        • 
therapy  package  consisting  of  five 
blister  cards  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Cooper,  Division  of  Drug 
Labeling  Compliance  (HFTM13).  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20657.  301-295- 
8073. 

SUPRLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3](B]  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B] 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  fiUng  of  an 
application  for  export  to  facilitate  pubUc 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Norwich  Eaton  Pharmaceuticals,  Inc., 
P.O.  Box  191,  Norwich,  N.Y.  13815-0191. 
has  filed  an  application  requesting 
approval  for  the  export  of  the  drug 
Actonel™  (Etidronate  Disodium  Tablets, 
USP  400  mg;  Didronel*;  Diphonex] 
Tablets  and  Fortipan™  (Calcium 
Carbonate  Tablets,  USP  500  mg;  Felonel) 
Tablets  in  a  sequential  therapy  package 
consisting  of  five  bbster  cards  to 
Canada.  This  product  in  conjunction 
with  adequate  calcium  intake  is 
indicated  for  the  prevention  and 
treatment  of  bone  loss  observed  in 
patients  with  postmenopausal 
osteoporosis  while  reducing  the  risk  of 
osteoporotic  fractures.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on 
October  3a  1989,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
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to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  December  14, 
1989,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  November  24, 1989. 
Sammie  R.  Young, 

Acting  Director,  Office  of  Compliance  Center 
for  Drug  Evaluation  and  Research. 
(FR  Doc.  8»-28257  Filed  12-1-89;  8:45  am] 

BILLMQ  COOC  4180-01-M 


Small  Business  Participation;  Notica  of 
Open  Meating 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  small  business  exchange 
meeting  to  be  chaired  by  Edward  T. 
Warner,  Director,  New  York  District 
The  topic  to  be  discussed  is  small 
business  relationships  with  FDA. 
DATES:  The  meeting  will  be  held  on 
Monday,  December  18, 1989, 1  p.m.  to  4 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Plainedge  PubUc  Library,  1060 
HicksivUe  Rd^  Massapequa,  NY  11758. 
FOR  FURTHER  INFORMATION  CONTACT 
George  R.  Walden.  Small  Business 
Assistance  Program,  Food  and  Drug 
Administration,  830  Third  Avenue, 
Brooklyn.  NY  11232,  718-965-5528. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encotirage 
dialogue  between  small  businesses  and 
FDA  officials.  The  meeting  will  provide 
a  forum  for  the  owners  and  managers  of 
small  businesses  to  express  their 
concerns  about  FDA.  encourage 
discussion  about  the  effects  of 
regulation  and  regulatory  alternatives, 
convey  knowledge  about  the  agency's 
operational  and  procedures,  and  increase 


participation  by  small  business  persons 
in  FDA's  decisionmaking  process. 

Dated:  November  27. 1960. 
Alan  L  Hoetiiig, 
Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(FR  Doc  89-28258  Piled  12-1-89:  8:45  am] 

BIUMQ  coot  41S0-SVM 


Health  Rasourcas  and  Sarvicas 
Administration 

Filing  of  Annual  Raport  of  FMIaral 
Advisory  Committee;  Advlaory 
Commission  on  Childhood  Vaccinas 

Notice  is  hereby  given  &at  pursuant 
to  section  13  of  Public  Law  92-483,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 
Advisory  Conunission  on  Childhood 
Vaccines. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1028,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue  SE.,  Washington. 
DC  or  weekdays  between  9:00  a.m.  and 
4:30  p.m.  at  the  Department  of  Health 
and  Human  Services,  Department 
Library.  HHS  North  Building.  Room  G- 
400,  330  Independence  Avenue  SW.. 
Washington.  DC,  telephone  (202)  245- 
6791.  Copies  may  be  obtained  from:  Ms. 
Rosemary  Havill,  Vaccine  Injury 
Compensation  Program,  Bureau  of 
Health  Professions,  Room  7-90, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-6593. 

Dated;  November  2a  1969. 
)aclda  E.  Baum. 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  89-28255  Filed  12-1-89;  8:45  am] 
■nxMO  COOC  4iao-is-M 


Offica  of  Human  Oevalopmant 
Services 

Administration  on  Aging;  Staten>ant  of 
Organization,  Functiona  and 
Dalagatlons  of  Authortty;  Correction 

Correction  Notice.  Part  D.  chapter  D 
(Office  of  Human  Development 
Services)  of  the  Statement  of 
Organization.  Ftmctions  and  Delegations 
of  Authority  of  the  Department  of 
Health  and  Human  Services  (45  FR 
64253).  July  7. 1988,  as  amended  most 
recently  at  54  FR  21673,  May  19, 1989.  is 
amended  to  restate  chapter  D.20 
Functions,  paragraph  E.  Administration 


on  Aging  (AoA).  with  the  following 
statement  Administers  a  program  of 
grants  to  Amencan  Indians,  Alaskan 
Natives,  and  Native  Hawaiians  under 
title  VI  of  the  Older  Americans  Act  (45 
CFR  1326). 

Section  DG,  Administration  on  Aging 
(54  FR  21673,  5/19/89]  is  amended  as 
follows: 

DG.IO.  Organization.  The  title  of  the 
Office  is  amended  to  read:  Office  for 
American  Indian,  Alaskan  Native  and 
Native  Hawaiian  Programs. 

DGJIO.  Functions.  C  The  title  of  the 
Office  is  amended  to  read:  Office  for 
American  Indian,  Alaskan  Native  and 
Native  Hawaiian  Programs. 

DG.20.  Functions.  D.  Office  of  State 
and  Community  Programs  (DGN),  third 
paragraph,  line  38.  references  Office  of 
State  and  Tribal  Progams,  is  amended  to 
read:  Office  of  State  and  Community 
Programs, 

Dated:  November.  27, 1989. 
lames  E.  Larson. 

Acting  Deputy  Assistant,  Secretary  for 
Information  and  Resources  Management 
[FR  Doc.  89-28207  Filed  12-1-89:  8:45  am] 

WIXMa  COOC  41SO-01-II 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Indian  Affaira 

Receipt  of  Petition  for  Fadaral 
Acknowledgment  of  Exiatanca  as  an 
Indian  Triba 

November  21. 1989. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Salinan  Nation,  c/o  Ms.  Jenny 
McLeod.  P.O.  Box  61054a  San  Jose, 
California  95161-1315,  has  filed  a 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  p>etition 
was  received  by  the  Bureau  of  Indian 
Affairs  on  October  10, 1989,  and  was 
signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  imder  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  fi  83.8(d)  (formeriy  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/ or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
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submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs'  files.  Such 
submissions  will  be  provided  to  the 
petitioner  upon  receipt  by  the  Bureau. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined  by 
appointment  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research.  Mail  Stop  4627-MIB.  18th  and 
C  Streets  NW..  Washington,  DC  20240. 
Phone:  (202)  343-3592. 

Eddie  F.  Brown, 

Assistant  Secretary,  Indian  Affairs. 

[FR  Doc.  89-28291  Filed  12-l-«9;  8:45  am] 

BILLItW  CODE  431(M»-M 


Bureau  of  Land  Management 

[ID-010-00-4320-02] 

Boise  District  Advisory  Council; 
Meeting 

agency:  Boise  District,  Bureau  of  Land 
Management,  Interior. 

action:  Notice. 

summary:  The  Boise  District  Advisory 
Council  will  meet  December  14, 1989,  to 
discuss  the  proposed  expansion  of  the 
Saylor  Creek  Bombing  Range  in  the 
district's  Bruneau.  Jarbidge.  and 
Owyhee  Resource  Areas.  As  time 
permits,  the  council  will  also  discuss  the 
status  of  the  Owyhee  Resource 
Management  Plan,  NERCO  DeLamar 
Company's  proposed  Stone  Cabin  mine 
near  Silver  City,  status  of  the  Birds  of 
Prey  research  project.  Silver  City  lot 
sales,  and  illegal  dumping  on  public 
lands. 

date:  The  meeting  will  begin  at  8:30  a.m. 
on  Thursday,  December  14.  It  will  be 
held  in  the  district  office  conference 
room. 

ADDRESS:  The  Boise  District  Office  is 
located  at  3948  Development  Avenue, 
Boise.  Idaho  83705. 

FOR  FURTHER  INFORMATION  CONTACT. 

Barry  Rose,  BLM  Boise  District  (208) 
334-9661. 

Rodger  E.  Schmitt, 

Associate  District  Manager. 

|FR  Doc.  89-28202  Filed  12-1-89;  8:45  amj 

BUXINQ  CODE  431fr-«e-ll 


[Alaska  AA-48675-0] 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  title  IV  of  the 
Federal  Oil  and  Gas  Royally 
Management  Act  (Pub.  L  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48675-0  has  been  received 
covering  the  following  lands: 

Copper  River  Meridian.  Alaska 

T.  llN..  R.  low., 
Sec.  35.  E.  1/2. 
(320  Acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16  %  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  July  1. 1989, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48675-0  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  July  1, 1989,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  November  22, 1989. 
Ruth  Stockie, 

Chief  Branch  of  Mineral  Adjudication. 
[FR  Doc.  89-28260  Filed  12-1-89:  8:45  am] 

WLUNQ  COOC  4310-JA-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  international  Development 

Housing  Guaranty  Program; 
Investment  Opportunity;  Portugal 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  for  the  Government 
of  Portugal  as  part  of  A.I.D.'s 
development  assistance  program.  The 
proceeds  of  this  loan  will  be  used  to 
finance  shelter  projects  for  low-income 
families  in  Portugal.  The  Government  of 
Portugal  has  authorized  A.I.D.  to  request 
proposals  from  eligible  investors.  The 
name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  and  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  of  Portugal 

Project;  150-HG-006— $25,000,000,  Attention: 
Nuno  Luz  de  Almeida/J.  Santos  Rodrigues, 
Instituto  Nacional  de  Habitacao,  Avenida 
Columbano  Bordalo  Pinheiro,  S-8th  Floor, 


1000  Lisboa.  Portugal,  Telex  No.:  64641  INH 
P.  Telephone  No.:  351/(1)  726-8209  or  2608. 
Telefax  No.:  351/(1)  726-0729 

Interested  investors  should  submit 
their  bids  to  the  Borrower's 
representative  on  December  19. 1989  no 
later  than  10:00  a.m.  (EST).  Bids  should 
be  open  for  a  period  of  48  hours  from  the 
bid  closing  date.  Copies  of  all  bids 
should  be  simultaneously  sent  to  the 
following: 

Mr.  David  Leibson,  Housing  and  Urban 
Development  Officer,  Embaixada  dos 
Estados  Unidos,  Avenida  das  Forcas 
Armadas,  1507  Lisboa  Codex,  Lisbon, 
Portugal,  Telex  No.:  12528  AMEMB  P, 
Telephone  No.:  351/(1)  728-6600  or  6659, 
8880.  8670,  Telefax  No.:  351/(1)  726-9109 

Sean  P.  Walsh.  Agency  for  International 
Development,  PRE/H,  Room  401,  SA-2, 
Washington,  D.C.  20523-0214,  Telex  No.: 
892703  AID  WSA  Telefax  No.:  202/663- 
2552  (preferred  communication) 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(a)  Amount:  U.S.  $25  million. 

(b)  Term:  Up  to  30  years. 

(c)  Grace  Period:  10  years  on  repayment 
or  principal. 

(d)  Merest  Rate:  Fixed,  or  variable,  or 
variable  with  option  to  convert  to 
fixed. 

(e)  Closing  Date:  Estimated  60  days  from 
date  of  selection  of  investor. 

(f)  Fees:  Borrower  agrees  to  pay  all 
closing  costs  at  closing  from  the 
proceeds  of  the  loan.  Lenders  are 
requested  to  include  all  legal  fees  in 
their  placement  fee. 

Selection  of  investment  bankers  and/ 
or  lenders  anfl  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  Jhe  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficial  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and.  (4)  foreign 
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partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from: 

Peter  M.  Kimm,  Director,  Office  of  Housing 
and  Urban  Programs.  Agency  for 
International  Development,  Room  401.  SA- 
2.  Washington.  DC  20523-0214.  Telephone: 
202/663-2530. 

Dated:  November  30. 1989. 
Fredrik  A  Hansen, 

Deputy  Director,  Office  of  Housing  and  Urban 
Programs,  Agency  for  International 
Development 

(FR  Doc  89-28357  Filed  12-1-89;  8:45  amj 

BIUJMO  CODE  tlM-OI-M 


Senior  Executive  Service 

November  21, 1989. 

On  November  15. 1989  the  following 
persons  were  added  as  members  of  the 
Performance  Review  Board:  Barry 
Goldberg.  George  Hill.  Barbara  Turner. 

Dated:  November  21, 1989. 
fan  Barrow, 

Executive  Secretary,  Performance  Review 
Board. 

[FR  Doc.  89-28290  Filed  12-1-69;  8:45  amj 

BIUJNO  CODE  lUe-OI-M 


Research  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  A.I.D.  Research 
Advisory  Committee  meeting  on 
December  14-15. 1989  in  Conference 
Room  'C  of  the  Pan  American  Health 
Organization  Building.  525  Twenty-Third 
Street  NW..  Washington.  DC.  The 
Committee  will  (1)  continue  its  earlier 
discussions  on  the  amount  and  type  of 
scientific  review  that  is  appropriate  for 
A.I.D.'s  science  and  technology  projects; 
and  (2)  begin  its  consideration  of 
research  priorities  for  A.I.D.  in  the  area 
of  global  wanning  and  climate  change. 
The  Committee  will  also  hear  brief 
reports  from  A.I.D.  on  forestry  research 
and  biological  diversity. 

The  meeting  will  begin  at  8:30  a.m.  on 
both  days  and  adjourn  at  5:00  p.m.  on 
December  14  and  12:00  noon  on 
December  15.  The  meeting  is  open  to  the 


pubUc  Any  interested  persons  may 
attend,  may  file  written  statements  with 
the  Committee  before  or  after  the 
meeting,  or  may  present  oral  statements 
in  accordance  with  procedures 
established  by  the  Committee  and  to  the 
extent  time  available  for  the  meeting 
permits.  Dr.  Curtis  R.  Jackson.  Director, 
Office  of  Research  and  University 
Relations,  Bureau  for  Science  and 
Technology,  is  designated  as  the  A.I.D. 
Representative  at  the  meeting.  Persons 
desiring  more  specific  information 
should  contact  Dr.  fackson  at  (703)  875- 
4005  or  Room  309, 1601  North  Kent 
Street  Rosslyn,  Virginia. 

Dated:  November  15, 1989. 
Curtis  R.  Jackson, 

A.I.D.  Representative,  Research  Advisory 
Committee. 

[FR  Doc.  89-28265  Filed  12-1-89;  8:45  am) 
BtLUNQ  COOC  ane-oi-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy  at  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  15. 1989.  a 
proposed  consent  decree  in  United 
States  v.  Bridge  City.  Texas,  et  al.  Civil 
Action  No.  B-89-0978-CA,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Texas.  Beaumont 
Division.  The  complaint  filed  by  the 
United  States  sought  Injunctive  relief 
and  civil  penalties  for  alleged  violations 
by  defendant  Bridge  City  of  the  terms 
and  conditions  of  its  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  permit  issued  by  the  U.S. 
Environmental  Protection  Agency 
("EPA")  pursuant  to  section  402(a)  of  the 
Clean  Water  Act.  33  U.S.C.  1342(a).  and 
two  administrative  orders  issued  by 
EPA.  The  proposed  consent  decree 
requires  Bridge  City  to  comply  with  the 
Clean  Water  Act  and  its  NPDES  permit 
in  the  future  and  imposes  a  $20,000 
penalty  for  past  violations. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Bridge  City,  Texas, 
et  al,  Department  of  Justice  reference 
number  9Q-5-1-1-3267. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  700  North  Street  Suite 


102,  Beaumont  Texas  77701  and  at  the 
Region  VI  Office  of  the  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202.  The 
proposed  decree  may  also  be  examined 
at  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division  at  the  Department  of  Justice. 
Room  1748,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530,  or  may  be  obtained  by  mail 
from  the  Environmental  Enforcement 
Section,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044.  When 
requesting  a  copy,  please  refer  to  United 
States  v.  Bridge  City,  DOJ  #90-5-1-1- 
3267,  and  enclose  a  check  in  the  amount 
of  $1.60  payable  to  the  Treasurer  of  the 
United  States. 
Richard  B.  Stewart, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  89-28269  Filed  12-1-89:  8:45  am] 

ilUJNG  CODE  4410-01-M 


Lodging  of  Consent  Decree;  General 
Motors  Corp. 

In  accordance  with  the  Policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
General  Motors  Corporation,  Civil 
Action  No.  C-3-89  444  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Ohio  on  11/7/89. 
The  action  was  filed  pursuant  to  the 
Clean  Air  Act  42  U.S.C.  7413,  against 
General  Motors  Corporation  ("GM"). 

The  complaint  alleges  unlawful  levels 
of  emissions  of  volatile  organic 
compounds  ("VOC")  were  released  from 
automotive  motor  mount  paint  coating 
lines  at  the  General  Motors  Inland 
Division  facility  in  Dayton,  Ohio.  The 
Consent  Order  enjoins  GM  from 
resuming  the  operation  of  these  lines 
until  GM  is  in  full  compliance  with  the 
Ohio  State  Implementation  Plan's  VOC 
limits.  It  also  requires  GM  to  pay  a  civil 
penalty  of  $32,389.00.  The  decree  also 
requires  GM  to  reduce  VOC  emissions, 
to  levels  below  those  permitted  in  the 
Ohio  State  Implementation  Plan,  at  is 
Vandalia.  Ohio  facility. 

The  Department  of  Justice  will  receive' 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington.  DC  20530.  All 
comments  should  refer  to  United  States 
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V.  General  Motors  Corporation,  DOJ 
Reference  No.  90-5-2-1-1041. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  200  West  Second 
Street,  Room  602,  Dayton,  Ohio.  45402 
and  at  the  Office  of  Regional  Counsel. 
United  States  Environmental  Protection 
Agency,  Region  V.  230  South  Dearborn 
Street,  Chicago,  Illinois.  60604.  Copies  of 
the  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  U.S.  Department  of 
Justice,  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  U.S. 
Department  of  Justice.  A  request  for  a 
copy  of  the  proposed  Consent  Decree 
with  exhibits  should  be  accompanied  by 
a  check  in  the  amount  of  $1.10  (ten  cents 
per  page  copying  costs]  payable  to  the 
"United  States  Treasurer." 
Richard  B.  Stewart, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-28266  Filed  12-1-89;  8:45  am) 

BIUJNO  COOC  4410-01-M 


Lodging  of  Consent  Decree;  Mid-State 
Disposai,  inc.  et  ai. 

In  accordance  with  section  122(i]  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622(i).  and 
the  policy  of  the  Department  of  Justice, 
28  CFR  50.7,  notice  is  hereby  given  that 
on  November  15, 1989,  a  proposed 
consent  decree  in  United  States  v.  Mid- 
State  Disposal,  Inc.,  et  ai.  Civ.  Act.  No. 
89-C-1017-S,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Wisconsin.  This 
action  was  brought  pursuant  to  the 
cleanup  of  the  Mid-State  Disposal 
Superfund  site  ("Site")  located  in 
Cleveland  Township,  Marathon  County, 
Wisconsin,  and  for  the  recovery  of  costs 
expended  by  the  United  States  in 
connection  with  the  Site. 

The  consent  decree  is  entered  into 
between  plaintiffs,  the  United  States 
and  the  State  of  Wisconsin  ("State"), 
and  defendants,  Weyerhaeuser 
Company,  Steel  King  Industries,  Felker 
Brothers  Corporation  and  Mid-State 
Disposal,  Inc.,  (collectively  "Settling 
Defendants").  The  Settling  Defendants 
are  among  the  parties  potentially 
responsible  for  the  contamination  at  the 
Site.  The  Decree  requires  the  Settling 
Defendants  to  fmance,  design,  and 
perform  a  $19  million  remedial  action  at 


the  Site,  which  includes  requiring  the 
Settling  Defendants,  inter  alia,  to:  (1) 
Place  soil/clay  caps  over  the  three 
waste  disposal  areas;  (2)  collect  and 
dispose  of  leachate  from  the  Site;  (3) 
install  a  system  to  collect  and  vent  gas 
released  from  the  Site:  (4)  monitor  the 
groundwater  in  the  shallow  and  deeper 
portions  of  the  aquifen  (5)  install  an 
alternate  water  supply  for  residences  in 
an  area  down-gradient  from  the  Site; 
and  (6)  perform  long  term  operation  and 
maintenance  of  each  aspect  of  the 
remedy,  other  than  for  the  alternate 
water  supply.  The  Decree  also  requires 
the  Settling  Defendants  to  pay  any 
oversight  costs  incurred  by  EPA  and/or 
the  State  in  the  future. 

Under  the  Decree,  the  State  will 
perform  the  long  term  operation  and 
maintenance  for  the  alternate  water 
supply.  The  State  will  also  contribute 
$992,000  to  the  fmancing  of  the  remedial 
action. 

In  addition,  the  Decree  provides  that  if 
the  monitoring  wells  identify  further 
groundwater  contamination,  then  the 
United  States  Environmental  Protection 
Agency,  in  consultation  with  the  State, 
may  require  the  Settling  Defendants  to 
perform  further  study  of  the 
groundwater  at  the  Site.  . 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530.  All  comments  should  refer  to 
United  States  v.  Mid-State  Disposal, 
Inc.,  et  ai,  DJ  Ref.  #  90-11-3-392. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Room  420. 120  N.  Henry 
Street  Madison.  Wisconsin  53703  and  at 
the  Region  V  Office  of  the 
Environmental  Protection  Agency.  230  S. 
Dearborn  Street,  Chicago.  Illinois  60604. 
Copies  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue  NW.  Washington. 
DC  20530.  A  copy  of  the  proposed 
decree  may  be  obtained  by  mail  from 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Any  request 
for  a  copy  of  the  decree  should  be 
accompanied  by  a  check  in  the  amount 


of  $7.00  for  copying  costs  payable  to  the 

"United  States  Treasurer." 

Richard  B.  Stawait 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  89-28267  Filed  12-l-e9: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  •9-99; 
Exemption  Application  Na  D-7751  et  al.] 

Grant  of  Individual  Exemptions; 
Kendall  Homes,  Inc.  Defined  Benefit 
Pension  Plan  k  Trust  et  aL 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  appHcations 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 
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Statutory  Findings 

In  accordance  with  section  406(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  fmdings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  are  in  the  interests  of  the  plans  and 
their  participants  and  benericiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Kendall  Homes,  Inc.,  Defined  Benefit  Pension 
Plan  &  Trust  (the  Pension  Plan)  and  Profit 
Sharing  Plan  &  Trust  (the  P/S  Plan  together, 
the  Plans),  Located  in  Flanders,  New  Jersey 
(Prohibited  Transaction  Exemption  69-99; 
Exemption  Application  No.  D-77S1J 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to:  (1)  A  proposed 
series  of  loans,  originated  within  a  five 
year  period,  by  the  Plans  to  Kendall 
Homes,  Inc.,  the  sponsor  of  the  Plans, 
and  its  af^liated  real  estate 
development  corporations,  and  (2)  the 
personal  guarantee  of  such  loans  by 
ICG.  Huimewell,  Jr.,  a  party  in  interest 
with  respect  to  the  Plans,  provided  that 

(a)  Eastbank.  N,A.,  a  qualified, 
independent  fiduciary  acting  for  the 
Plans,  expressly  approves  each  loan  as 
being  in  the  best  interests  of  the  Plans 
and  their  participants  and  beneficiaries 
and  monitors  each  loan  to  ensure  that 
the  Plans'  interests  are  safeguarded, 

(b)  All  terms  and  conditions  of  the 
loans  are  at  least  as  favorable  to  the 
Plans  as  those  which  the  Plans  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties; 

(c)  The  loans  represent  in  the 
aggregate  no  more  than  25%  of  the  total 
assets  of  the  Plans  as  of  the  date  of  each 
such  transaction;  and 

(d)  The  aggregate  total  of  all  such 
loans  made  by  either  the  Pension  Plan 
or  the  P/S  Plan  will  not  exceed  25%  of 
the  assets  of  the  particular  Plan  at  the 
time  of  any  individual  loan  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  14, 1989  at  54  FR  38004. 

"Temporary  Nature  of  Exemption:  This 
exemption  is  elective  only  for  those 
loans  which  are  originated  within  five 
years  of  the  date  on  which  this 
exemption  is  published  in  the  Federal 
Register. 


For  Further  Information  Contact  Mr. 
E.P.  Williams  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Carstens  Health  Industries,  Ina,  Employees 
Profit  Sharing  and  401  (k)  Plan  (the  Plan). 
Located  in  Chicago,  Illinois  [Prohibited 
Transaction  Exemption  89-100;  Exemption 
Application  No.  D-79591 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  apphcation 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  a  proposed 
sale  by  the  Plan  of  certain  real  estate 
limited  partnership  units  (the  Units)  to 
Carstens  Health  Industries  Inc.,  the 
sponsor  of  the  Plan  and  as  such,  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  sales  price  is  the  greater  of 
$226,300  or  the  fair  market  value  of  the 
Units  at  the  time  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  2. 1989  at  54  FR  40541/40542. 

For  Further  Information  Contact- 
Ekaterina  A.  Uzlyan  of  the  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

The  )ay  A  Baier,  Ltd.,  Employees  Profit 
Sharing  Plan  and  Trust  (the  Plan),  Located 
in  Chicago,  Illinois  [Prohibited  Transaction 
Application  89-101;  Exemption  Application 
No.  D-8026J 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of 
undivided  25%  and  50%  interests  in  two 
real  estate  partnerships  to  Jay  A.  Baier, 
a  disqualified  person  with  respect  to  the 
Plan.« 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  2, 1989  at  54  FR  40542. 

For  Further  Information  Contact- 
Ekaterina  A.  Uzlyan  of  the  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Western  Telecom  Profit  Sharing  and 
Employee  Savings  Plan  [the  Plan),  Located 
in  Orem.  Utah  [Prohibited  Transaction 


■  Because  |ay  A.  Baler  is  the  only  partidpanl  In 
the  Plan  and  the  Employer  it  wholly  owned  by  )ay 
K  Baier,  there  it  no  jurisdiction  under  Title  I  of  the 
Act  pursuant  to  29  CFR  2S10.3-3(b).  However,  there 
is  jurisdiction  under  Title  U  of  the  Act  pursuant  to 
•ection  4975  of  the  Code. 


Exemption  89-102;  Exemption  Application 
No.  D-8052] 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  for  cash 
by  the  Plan  of  certain  real  property 
located  in  Kamas,  Utah  to  Kamas 
Woodland  Telephone,  Inc.,  a  party 
interest  with  respect  to  the  Plan: 
provided  that  all  terms  of  such 
transaction  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  14, 1989  at  54  FR  38009. 

For  Further  Information  Contact- 
Ronald  Willett  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

James  E.  Mcintosh.  M.D.,  P.A  Defined  Benefit 
Pension  Plan  (the  Plan), 
Located  in  Tyler,  Texas 
[Prohibited  Transaction  Exemption  89-103: 
Exemption  Application  No.  D-8077J 

Exemption 

The  sanctions  resulting  from  the 
applicaion  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  for  cash  by  the  Plan  of 
certain  unimproved  real  property 
located  in  Missoula  County,  Montana  to 
James  E.  Mcintosh.  M.D.,  a  disqualified 
person  with  respect  to  the  Plan; 
provided  that  all  terms  of  such 
transaction  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Monday.  October  2, 1989  at  54  FR  40543. 

For  Further  Information  Contact- 
Ronald  Willett  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  nmnber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  U-ansaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 


3003: 
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fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  tha  Code. 
including  any  prohibited  transaction 
prorisiona  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  Ae  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  In  tfie 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l)(B}  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
«n[a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Thes*  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  tha 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
apphcation  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washiogton.  DC,  this  29th  day  of 
November,  1909. 
Ivan  StnsfeldL 

Director  of  Exemption  DetBrmiaationa, 
Pension  and  Welfare  Benefita  AdmlniMtration, 
US.  Department  of  Labor. 
[FR  Doc.  80-28304  Filed  12-1-«Q;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Federal  Council  on  th«  Arts  and  ttw 
Humanities;  Arts  and  Artifacts 
Indemnity  Panel  Advisory  CooMMittss; 
Renewal 

The  Arts  and  Artifacts  Indemnity 
Panel  Advisory  Conunittee  is  being 
renewed  for  an  additional  two  years. 

The  Chairman.  National  Endowment 
for  the  Humanities,  a  member  of  the 
Federal  Council  on  the  Arts  and  the 
Humanities  has  determined  that  the 
renewal  of  this  committee  is  necessary 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Federal  Coimci)  on  the  Arts 
and  Humanities  by  law.  This 
determination  follows  consultation  with 


the  Committee  Management  Secretariat, 
General  Servkea  Administratioa. 

Dated:  November  28, 1989. 
Catharina  Wolhowe. 

Advisory  Conunittee,  Management  Officer. 
[FR  Doc  89-28230  Filed  12-1-Wi  8:45  am] 
BiujNQ  cooc  nas-ovii 

Cancellation  of  Meeting  of  Humanities 


The  meeting  of  the  Humanities  Panel 
scheduled  for  December  1. 1989.  and 
published  in  the  Federal  Regbter  on 
November  17, 1989.  at  pages  27843-44. 
has  been  cancelled.  The  meeting  was  to 
review  applications  for  Humanities 
Projects  in  Libraries  and  Archives, 
submitted  to  the  Division  of  General 
Programs. 
CathniM  Woihow*. 

Advisory  Committee,  Managanent  Officer. 
[FR  Doc  8»-28232  Filed  lZ-1-89;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Proposed  AvaHatMity  of  FY  90  Funda 
for  Financial  Assistance  (Grants)  To 
Support  Research  at  Educational 
Institutions  and  the  Exchange  of 
Information;  Announcement  of 
Revissd  Funding  AvailabBty 

agency:  Nuclear  Regulatory 

Commission. 

Acnow:  Notice. 

summary:  In  the  Federal  Register  of 
June  aa  1989  (54  FR  27778).  the  Nuclear 
Regulatory  Commission  annoimced  the 
availability  of  FY90  funds  to  support 
research  grants  to  educational 
institutions.  That  announcement  stated 
that  the  ceiling  for  such  grants  was 
approximately  $1,200,000,  with  about 
$400,000  of  that  amount  available  for 
new  grants  in  FY90.  Unexpected  budget 
reductions  have  now  reduced  these 
figures  to  $1,000,000  and  $200,000. 
respectivley.  llie  remainder  of  the  ]une 
30, 1989  announcement,  with  the 
exception  of  the  revised  funding  figures, 
remains  in  effect  All  other  elements  of 
the  program  remain  unchanged,  e.g.. 
application  procedures,  deadlines,  and 
technical  topic  areas. 
AOOmas:  Nuclear  Regulatory 
Commission,  Attn:  Grants  Officer, 
Division  of  Contracts  and  Property 
Management  Office  of  Administration, 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kimberly  Malone.  (301)  492-4297  or 
Ms.  Yvonne  Terry.  (301)  492-42ia 


Dated  at  Bethesda.  MD  this  28t]i  day  of 
November.  1989. 

For  tha  U.S.  Nudear  Regulatoiy 
Commisiinn 
EIoUI-WigsliM. 

Crxinta  Offitxr.  Contract  Negotiation  Branch 
No.  2,  Divieion  of  Contracts  and  Property 
Management,  Office  of  Administratioa. 
[FR  Doc.  89-28277  Filed  12-1-89;  8:45  amj 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
section  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  14-18, 1989  in  Room  P-110, 
7920  Norfolk  Avenue,  Bethesda, 
Maryland  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
October  18, 1989. 

Thursday,  December  14.  ifl«ft  Room 
P-110,  7920 Norfolk  Avenue,  Bethesda, 
Md. 

8:30  a.m.-S.-45  a.mj  Comments  by 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  comment  on  items  of 
current  interest 

8:45  ajn.-ll:lS  ajn.:  Access 
Authorization  at  Nuclear  Power  Plants 
(Open/ Closed)— The  Committee  will 
review  and  report  on  the  proposed  final 
rule,  10  CFR  part  73,  Access 
Authorization  Program  at  Nuclear  Power 
Plants.  Representatives  of  the  NRC  staff 
will  participate,  as  appropriate. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Safeguards 
Information  for  specific  nuclear  plants. 

11:15  a.m.-12  noon:  Future  ACRS 
Activities  (Open)— The  Committee  will 
discuss  anticipated  ACRS  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

1  pjtt.-2:30  pjnj  Evaluation  of 
Operational  Data  (Open)— The 
Committee  will  hold  a  briefing  and 
discussion  regarding  the  basis  for  and 
use  of  Systematic  Analysis  of  Licensing 
Performance  (SAL?)  ratings. 

2:45  pjn.-3:45  p.m.:  Technical 
Training  and  Qualification  Program  for 
NRC  Employees  (Open)— The 
Committee  will  be  briefed  by  NRC  staff 
representatives  regarding  technical 
training  facilities  and  programs  for  NRC 
employees. 

3.-45  p.m.-4:15p.m.:  ACRS 
Subcommittee  Activities  (Open) — ^The 
Committee  will  hear  and  discuss  reports 
of  ACRS  subcommittee  activities  in 
designated  areas,  including  thermal- 
hydraulic  phenomena. 
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4:15 p.m.-5 p.m.:  ACRS  Practices  and 
Procedures  (Open) — ^The  Committee  will 
discuss  proposed  changes  in  ACRS 
practices  and  procedures  regarding  the 
ACRS  Bylaws  and  the  Memorandum  of 
Understanding  between  the  NRC  staff 
and  the  Committee. 

5  p.m.-5:30  p.m.:  Selection/ 
Appointment  of  ACRS  Members/ 
Cy//cera— (Open/Closed)— The 
Committee  will  discuss  the  status  of 
candidates  proposed  for  appointment  to 
the  Committee  and  the  qualifications  of 
nominees  for  ACRS  officers  during 
Calendar  Year  1990. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Friday,  December  15, 1989 

8:30  a.m.-lO  a.m.:  Containment 
Performance  Improvement  Program 
(Open) — ^The  Committee  will  review  and 
report  on  a  proposed  NRC  program  to 
evaluate  the  potential  for  containment 
improvements  to  deal  with  severe 
accidents  at  nuclear  power  plants. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

10:15  a.m.~12  noon:  Coherence  in  the 
NRC  Regulatory  Process  (Open) — The 
Committee  will  meet  with  NRC's  Acting 
Executive  Director  for  Operations  to 
discuss  the  ACRS  report  of  November 
24, 1989,  Coherence  in  the  Regulatory 
Process  and  related  matters. 

1:30 p.m.-2:30  p.m.:  Fitness  for  Duty 
(Open) — ^The  Committee  will  review  and 
report  on  the  proposed  revision  to  10 
CFR  part  55  to  require  compliance  with 
NRC's  fitness-for-duty  programs  and 
conforming  modification  to  the 
Commission's  enforcement  policy. 

2:45 p.m.~5:30 p.m.:  Preparation  of 
ACRS  Reports  to  the  NRC  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports  regarding  items  considered 
during  this  meeting. 

Saturday,  December  16, 1989 

8:30  a.m.-12:30  p.m.:  Preparation  of 
ACRS  Reports  to  the  NRC  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports  to  the  NRC  regarding  items 
considered  during  this  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  27, 1989  (54  FR  39594).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 


may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley.  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  PubUc  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
safeguards  and  security  information  at 
nuclear  plants  (5  U.S.C.  552b(c)(3))  and 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  ot  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049), 
between  7:30  a.m.  and  4:15  p.m. 

Dated:  November  B,  1969. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  89-28276  Filed  12-1-89;  8:45  am] 
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Ucenaing  Support  System  Advisory 
Review  Panel 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  (Pub. 
L.  94-463,  86  Stat  770-776)  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
announces  the  establishment  of  the 
Licensing  Support  System  Advisory 
Review  Panel  ("Panel").  The 
Commission  has  determined  that  the 
establishment  of  this  Panel  is  necessary 
and  in  the  public  interest  in  order  to 
obtain  advice  and  recommendations  on 
the  design,  development  and  operation 


of  the  Licensing  Support  System  (LSS). 
The  LSS  is  an  electronic  information 
management  system  containing 
information  relevant  to  the 
Commission's  high-level  waste  licensing 
proceeding. 

The  purpose  of  the  Panel  is  to  provide 
advice  and  recommendations  on  topics, 
issues,  and  activities  related  to  the 
design,  development  and  operation  of 
the  LSS.  Panel  membership  will  be 
primarily  drawn  from  those  interests 
that  will  be  affected  by  the  use  of  the 
LSS,  including  the  Department  of 
Energy,  the  NRC,  the  State  of  Nevada. 
Tribal  interests,  affected  units  of  local 
governments  in  Nevada,  the  nuclear 
industry,  and  environmental  groups. 
These  interests  will  provide  a  balanced 
representation  of  the  different 
viewpoints,  concerns,  and  needs  related 
to  the  siting  and  licensing  of  the  HLW 
repository,  and  the  use  of  the  LSS  in  that 
process.  The  Patent  and  Trademark 
Office  and  the  National  Archives, 
Federal  agencies  with  expertise  and 
experience  in  electronic  information  { 
management  systems,  will  also 
participate  on  the  Panel.  The 
Commission  has  appointed  the  NRC 
representative  on  the  Panel,  John  C. 
Hoyle,  as  Chairman. 

The  first  meeting  of  the  Panel  is 
scheduled  for  December  19  and  20, 1989 
in  Reno.  Nevada  at  the  Peppermill  Hotel. 
The  meeting  will  begin  at  9  a.m.  and 
conclude  at  5  p.m.  each  day.  The  agenda 
for  the  first  meeting  will  include  a 
discussion  of  the  status  of  LSS  activities, 
establishment  of  the  protocols  for  Panel 
activities,  an  overview  of  how  the  LSS 
capture  stations  will  operate,  and  future 
agenda  items.  This  meeting  will  be  open 
to  the  public. 

The  establishment  of  the  Panel  will  be 
effective  upon  the  filing  of  its  charter 
with  the  Commission  and  with  the 
standing  committees  of  Congress  having 
legislative  jurisdiction  over  the  NRC. 
For  further  information  on  the  LSS 
Advisory  Review  Panel,  including 
details  related  to  its  first  meeting, 
contact  Francis  X.  Cameron,  Deputy  LSS 
Administrator,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555; 
Telephone:  301-492-4030. 

Dated  at  Rockville,  Maryland  this  29ti»  Day 
of  November,  1989. 
For  the  Nuclear  Regulatory  Commission. 

)ohii  C  Hoyle. 

Advisory  Committee  Management  Officer 
[FR  Doc.  89-28275  Filed  12-1-89;  8:45  am] 

BMXMO  COOC  78M41-M 


50034 


Federal  Register  /  Vol.  54.  No.  231  /  Monday.  December  4.  1989  /  Notices 


(Doektt  No.  50-245] 

Northeast  Nuclear  Energy  Co; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  40  to  Facility  Operating 
License  No.  DPR-21  issued  to  Northeast 
Nuclear  Energy  Company  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Millstone  Nuclear  Power  Station.  Unit 
No.  1,  located  in  New  London  County, 
Connecticut.  The  amendment  is  effective 
as  of  the  date  of  issuance. 

The  amendment  modified  the 
Technical  Specifications  to  add  the 
maximum  number  of  spent  fuel 
assemblies  that  can  be  stored  in  the 
spent  fuel  pool.  This  limit  reflects  the 
expanded  capacity  of  the  spent  fuel 
pool. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
August  23. 1988  (53  FR  32124).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  dated  June  24, 1988,  (2) 
Amendment  No.  to  License  No.  DPR-21. 
(3)  the  Commission's  related  Safety 
Evaluation,  and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW..  Washington.  DC  and  at  the 
Waterford  Public  Library.  49  Rope  Ferry 
Road,  Waterford,  Connecticut  06385.  A 
copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC.  20555.  Attention: 


Director.  Division  of  Reactor  Projects — 
l/IL 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  Novenit)er  1989. 

For  the  Nuclear  Regulatory  Commission. 
Michael  L.  Boyle. 

Project  Manager,  Project  Directorate  1-4. 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  89-28278  Filed  12-1-89;  8:45  am] 
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The  following  have  been  selected  as 
ad  hoc  members  of  the  Performance 
Review  Board  of  the  Office  of  Personnel 
Management: 

Anthony  F.  Ingrassia.  Deputy  Associate 

Director  for  Personnel  Systems  and 

Oversight 
Leonard  R.  Klein,  Deputy  Associate  Director 

for  Career  Entry  and  Employee 

Development. 

[FR  Doc.  89-28256  Filed  12-1-89;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Senior  Executive  Service; 
Performance  Review  Board 

agency:  Office  of  Personnel 

Management. 

action:  Notice^ 

summary:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  OPM 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT 

Arme  A.  Andrews,  Personnel  Policy  and 
Program  Development  Branch,  Office  of 
Personnel  and  EEO.  Administration 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NW..  Washington.  DC 
20415.  (202)  632-9402. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Utle  5.  U.S.C.. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  adopting 
authority  relative  to  the  performance  of 
the  senior  executive. 
Office  of  Personnel  Management 
Constance  Berry  Newman, 
Director. 

The  following  have  been  selected  as 
regular  members  of  the  Performance 
Review  Board  of  the  Office  of  Personnel 
Management: 

Bill  R.  Phillips  (Chair),  Deputy  Director, 

Office  of  Personnel  Management 
lames  B.  Lancaster,  Jr.,  Associate  Director  for 

Administration 
Claudia  Cooley,  Associate  Director  for 

Personnel  Systems  and  Oversight 
Curtis  J.  Smith,  Associate  Director  for  Career 

Entry  and  Employee  Development 
Dona  Wolf,  Director  of  Policy 
Frank  D.  Titus,  Assistant  Director  for 

Financial  Control  and  Management 
Steven  R.  Cohen.  Regional  Director.  Chicago 

Region 
William  G.  Norton.  Director.  OfTice  of 

Executive  Administration. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

November  28. 1969. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Americas  Trust  for  Bristol  Myers  Shares 

Scores.  No  Par  Value  (File  No.  7-5614) 
AmericuB  Trust  for  Hewlett  Packard  Shares 

Scores,  No  Par  Value  (File  No.  7-5615) 
Americus  Trust  for  Philip  Morris  Shares 

Scores,  No  Par  Value  (File  No.  7-5616) 
Americus  Trust  for  Eastman  Kodak  Shares 

Scores,  No  Par  Value  (File  No.  7-5617) 
Americus  Trust  for  Coca-Cola  Shares 

Scores,  No  Par  Value  (File  No.  7-5618) 
Americus  Trust  for  GTE  Corp.  Shares 

Scores,  No  Par  Value  (File  No.  7-5619) 
Americus  Trust  for  American  Express  Shares 

Scores,  No  Par  Value  (File  No.  7-5620) 
Americus  Trust  for  Xerox  Shares 

Scores,  No  Par  Value  (File  No.  7-5621) 
American  Fructose  Corp. 

Class  B  Common  Slock,  $.10  Par  Value  (File 
No.  7-5622) 
Americus  Trust  for  Amoco  Shares 

Scores,  No  Par  Value  (File  No.  7-5623) 
Bond  International  Cold,  Ina 

Ordinary  Shares,  Common  Stock.  101  Par 
Value  (File  No.  7-«624) 
Chile  Fund,  Ina 

Common  Stock.  tOOl  Par  Value  (File  No.  7- 
5625) 
Coeur  D'Alene  Mines  Corp. 

Common  Stock,  $1.00  Par  Value  (File  No.  7- 
5626) 
Enron  Oil  ft  Gas  Co. 

Common  Stock.  No  Par  Value  (File  No.  7- 
5627) 
LSI  Logic  Corp. 

Common  Stock.  101  Par  Value  (File  No.  7- 
5628] 
Austria  Fund,  Inc. 

Common  Stock,  101  Par  Value  (File  No.  7- 
5629) 
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Portugal  Fund.  Inc. 

Common  Stock,  $.001  Par  Value  (File  No.  7- 
5630) 
Potash  Corp.  of  Saskatchewan 
Common  Stock,  No  Par  Value  (File  No.  7- 
5631) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  19. 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katx. 

Secretary. 

(FR  Doc.  89-28226  Filed  12-1-89:  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

November  28, 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

AMC  Government  Opportunity  Fund.  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
5556) 
ACM  Managed  Income  Fund,  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
5557) 
Acuson  Corp. 
Common  Stock.  $.0001  Par  Value  (File  No. 
7-5558) 
Albany  International  Corp. 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
5.559) 
Allstate  Municipal  Income  Trust 
Shares  of  Beneficial  Interest.  No  Par  Value 
(File  No.  7-5560) 
American  Health  Properties,  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
5561) 


American  Savings.  Bank,  F.S.B. 
Common  Stock.  No  Par  Value  (File  No.  7- 
5562) 
CML  Groep.  Inc. 
Common  Slock.  $.10  Par  Value  (File  No.  7- 
5563) 
CPI  Corp. 
Common  Stock,  $.40  Par  Value  (File  No.  7- 
5564) 
cue  International,  Inc. 
Common  Stock,  lOl  Par  Value  (File  Ne.  7- 
5565) 
Carolco  Pictures.  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
5566) 
Chili's,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
5567) 
Colonial  High  Income  Municipal  Trust 
Shares  of  Beneficial  Interest,  No  Par  Value 
(File  No.  7-5568) 
Colonial  Investment  Grade  Municipal  Trust 
Shares  of  Beneficial  Interest,  No  Par  Value 
(File  No.  7-5569) 
Conseco,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
5570) 
Diversified  Energies,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
5571) 
Edison  Brothers  Stores,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
5572) 
Federal  Mogul  Corp. 
Common  Stock.  $5.00  Par  Value  (File  No.  7- 
5573) 
Franklin  Principal  Maturity  Trust 
Shares  of  Beneficial  interest.  Common 
Stock.  101  Par  Value  (File  No.  7-5574) 
Franklin  Universal  Trust 
Shares  of  Beneficial  Interest,  Common 
Stock,  $.01  Par  Value  (File  No.  7-5575) 
Global  Income  Plus  Fund,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No.  7- 
5576) 
Grace  Energy  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
5577) 
Healthsouth  Rehabilitation  Corp. 
Common  Stock.  101  Par  Value  (File  No.  7- 
5578) 
Helvetia  Fund,  Inc. 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
5579) 
High  Income  Advantage  Trust,  III 
Shares  of  Beneficial  Interest,  Common 
Stock,  101  Par  Value  (File  No.  7-5580) 
High  Yield  Income  Fund,  Inc. 
Shares  of  Beneficial  Interest.  Common 
Stock.  $.01  Par  Value  (File  No.  7-5581) 
High  Yield  Plus  Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
5582) 
Hyperion  Total  Return  ft  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
5583) 
Jackpot  Enterprises,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
5584) 
Kemper  Strategic  Municipal  Income  Trust 
Shares  of  Beneficial  Interest.  Common 
Stock,  $.01  Par  Value  (File  No.  7-5585) 
Lomas  Mortgage  Securities  Fund.  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
5586) 


MFS  income/Opportmity  Trust 
Shares  of  Beneficial  Interest.  No  Par  Value 
(File  Na  7-5587) 
MNC  Financial.  Inc. 
Common  Stock.  $2.50  Par  Value  (File  No.  7- 
5568} 
Magnetek,  Inc. 
Common  Stock.  lOl  Par  Value  (File  No.  7- 
5589) 
Ogden  Projects,  Inc. 
Common  Stock.  150  Par  Value  (File  No.  7- 
5590) 
Patriot  Premium  Dividend  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
5591) 
RAC  Income  Fund.  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
5592) 
RAC  Mortgage  Investment  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
5593) 
ROC  Taiwan  Fund 
Shares  of  Beneficial  Interest.  Common 
Stock,  $.01  Par  Value  (File  No.  7-5594) 
RPS  Realty  Trust 
Shares  of  Beneficial  Interest,  Common 
Stock.  110  Par  Value  (File  No.  7-6595) 
Rexene  Corp. 
Common  Stock,  No  Par  Value  (File  No.  7- 
5596] 
Reynolds  ft  Reynolds  Co. 
Class  A  Common  Stock.  $.625  Par  Value 
(File  No.  7-5597) 
Shoney's,  Inc. 
Common  Stock,  $1J)0  Par  Value  (File  No.  7- 
5596) 
Sterling  Chemicals,  Inc. 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
5599) 
TIS  Mortgage  Investment  Co. 
Common  Stock,  1001  Par  Value  (File  No.  7- 
5600) 
Templeton  Global  Governments  Income  Trust 
Shares  of  Beneficial  Interest,  Common 
Stock,  101  Par  Value  (File  No.  7-5601) 
Templeton  Value  Fund.  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
5602) 
VMS  Mortgage  Investment  Fund 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
5603) 
Winchells  Donut  House,  LP 
Depositary  Units,  No  Par  Value  (File  No.  7- 
5604) 
Zweig  Total  Return  Fund 
Common  Stock.  $.0001  Par  Value  (File  No. 
7-5605) 
Federal  National  Mortgage  Association 

Warrants,  No  Par  Value  (File  No.  7-5606) 
First  PhilHpine  Fund.  Inc 
Common  Stock,  101  Par  Value  (File  No.  7- 
5607) 

These  sectirities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  19, 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
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Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  Uiat 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
jooadun  G.  Kats. 
Secretary. 

[FR  Doc.  8^-28227  Filed  12-1-89;  8:45  am] 
nuJNO  cooc  M10-«1-« 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
^'^viiegaa  and  of  Opportunity  for 
'  ea-ng;  IMdwest  Stock  Exchange. 
Incorporated 

November  28. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Angeles  Participating  Mortgage  Trust 
Class  A  Shares  of  Beneficial  Interest,  No 
Par  Value  (File  No.  7-5608) 
Convex  Computer  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
5609) 
MFS  Special  Value  Trust 
Shares  of  Beneficial  Interest  Without  Par 
Value  (File  No.  7-5610) 
Nuveen  California  Performance  Plus 
'         Municipal  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
5611) 
Nuveen  New  York  Performance  Plus 
Municipal  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
5612) 
Delta  Woodside  Industries,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
5613) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  December  19. 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commissioa  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx. 
Secretary. 

[FR  Doc.  89-28228  Filed  12-1-89;  8:45  am] 
BMXINO  cooc  M10-01-II 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

[Put>Hc  Notice  11421 

Certain  Nonimmigrant  Visas;  Validity 

Public  Notice  1114  of  July  3, 1989 
authorized  consular  officers  to  issue,  in 
their  discretion,  nonimmigrant  visas 
under  section  101(a)(15)(B)  of  the 
Immigration  and  Nationality  Act  valid 
for  an  indefinite  period  of  time  to 
otherwise  eligible  nationals  of  the 
countries  listed  in  that  Notice  which 
offer  reciprocal  or  more  liberal 
treatment  to  nationals  of  the  United 
States  who  are  in  a  simHar  class. 

This  notice  adds  Western  Samoa  to 
the  list  contained  in  Public  Notice  1114 
in  order  to  conform  with  present 
reciprocal  or  more  liberal  treatment 
accorded  United  States  nationals  in  a 
similar  class. 

This  notice  amends  Public  Notice  1114 
of  July  3. 1989  (54  FR  27969). 

Dated:  November  17, 1989. 
Elizalieth  M.  Tamposi. 
Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  89-28270  Filed  12-1-89;  8:45  am) 
BtLUlM  COM  4710-(M-II 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  »to.  IP89-11;  Notice  II 

Receipt  of  Petition  for  Determination 
of  Inconsequential  Noncompliance; 
Automobiles  Peugeot 

Automobiles  Peugeot  (Peugeot)  of 
Paris,  France,  has  petitioned  to  be 
exempted  firom  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.110, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  110,  "Tire  Selection  and 
Rims,"  on  the  basis  that  it  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S4.3  of  Standard  No.  110 
requires  that  a  tire  placard  be 
permanently  affixed  to  the  glove 
compartment  door  or  an  equally 
accessible  location,  and  shall  display 
the: 

(a)  Vehicle  capacity  weight; 

(b)  Designated  seating  capacity  (expressed 
in  terms  of  total  number  f  occupants  and  in 
terms  of  occupants  for  each  seat  location); 

(c)  Vehicle  manufacturer's  recommended 
cold  tire  inflation  pressure  for  maximum 
loaded  vehicle  weight  and  subject  to  the 
limitation  of  S4.3.1.  for  any  other 
manufacturer-specified  vehicle  loading 
condition;  and 

(d)  Vehicle  manufacturer's  recommended 
tire  size  designation. 

Peugeot  labeled  incorrect  information 
on  33,259  tire  placards  of  several  model 
years  of  its  Peugeot  405  and  Peugeot  505 
vehicles.  The  following  listing  shows 
which  models  are  in  noncompliance 
with  Standard  No.  110  and  the  particular 
labeling  noncompliance. 


Modei 


1966  505  Sedan  STI.. 


TIretyps 


195/60  R15H.. 


Noncotnptiances 


1.  Printed  lh«  reconnneoded  coW  Wtalion  pratsure  for  nofmal 
loading  (2  rear  occupants)  instead  of  tor  majdmom  loade  vehicle 
waighL 

2.  Lacked  working  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 
Preaaure  at  Maximum  Loaded  Vehicle  Weight". 


Federal  Register  /  Vol.  54.  No.  231  /  Monday,  December  4,  1989  /  Notices 


50037 


1987  505  TtJrt>oSedMl.„ 
'1987  505  Sedan  STI 


1966  505  S«tei  GLS.. 


1987  505  LJtjerteSED..... 


1986  505  T.Dies«ISEO.. 


1987  and  1988  505  Sedan  GL/OL.. 


1986  505  Station  Wagon  GLS 

1986  505  T.  Diesel  Station  Wagon 

1987  505  LJt>erta  Station  Wagon „. 

1987  505  Turtxj  Station  Wagon 

1988  505  Station  Wagon  GLS 

1988  505  Station  Wagon  SVW- 

1989  505  Station  Wagon  DL 


1969  505  Station  Wagon  SW8.. 


1989  505  Turbo  SW. 


1989  505  TurtwSWS. 


1966  505  Turtw  Sedan. 


Tire  type 


195/60  R15H.. 
195/60  R15H.. 


185/70  R14T . 


185/70  R14T. 


185/70  RUT . 


185/70  RUT. 


195/70  RUT. 
195/70  RUT. 
195/70  RUT. 
195/70  RUT. 
195/70  RUT. 
195/70  RUT. 
195/65  R15T. 


195/65  R15T. 


195/65  R15T. 


195/65  R15T. 


205/60  R15H. 


NoncompliarKea 


3.  Incorrect  designated  rear  seating  positions  and  asaodeied 


and  "Cold  Inflation 


normal 
loaded 


Lacked  wording  "Vehicle  Capacity  Weight" 
Pressure  at  Maximum  Loaded  Vetvde  Weight". 

1.  Pnnted  the  reconwnerNled  cold  inflation  pressure  tor 
loading  (2  rear  occupants)  irtstead  of  tor  maximum 
vehicle  weight. 

2.  Lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 
Pressure  at  Maximum  Loaded  Vehicle  Weight". 

3.  Incorrect  designated  rear  seating  positions  and  associated 
weight 

1.  Pnrrted  Vn»  recommended  coW  irtflation  pressure  tor  normal 
k>ading  (2  rear  occupants)  instead  ol  for  maximum  toaded 
vehicle  weight 

2.  Lacked  wording  "VeNde  Capacity  WeighT  and  "CoW  Inflation 
Pressure  at  Maximum  Loaded  Vehicle  WeighT. 

3.  Incorrect  designated  rear  seating  positions  arW  assooalad 
weight 

1.  Printed  the  recommended  coW  inflation  pretsura  tor  normal 
toading  (2  rear  occupants)  instead  of  tor  maximuin  loaded 
vehicle  weight 

2.  Lacked  wordmg  "Vehicle  Capacity  WeighT  and  "CoW  toflaSon 
Pressure  at  Maximum  Loaded  Vehicle  Weigtrt". 

3.  Incorrect  designated  rear  seating  positiorts  arW  asaooated 
weight 

1.  Pnnted  tt>e  recommended  coW  inflatkyi  pressure  for  normal 
toading  (2  rear  occupams)  nstsad  of  tor  maximum  k>aded 
vehicle  weight. 

2.  Lacked  wording  "Vehicle  Capacity  Weight"  and  XoW  Inflation 
Pressure  at  Maximum  Loaded  Vetucie  Weigtrt". 

3.  Incorrect  designated  rear  seabng  positions  and  associated 
weigtrt 

1.  Prirrted  ttw  recommended  coW  inflation  pressure  (or 
toading  (2  rear  occupants)  instead  o(  lor  maximum 
vehicle  weight 

2.  Lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 
Pressure  at  Maximum  Loaded  Vehicle  Weight". 

3.  Incorrect  designated  rear  seating  positkxts  and  associated 
weight 

lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 

Pressure  at  Maxirrxim  Loaded  Vehicle  Weight". 
Lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 

Pressure  at  Maximum  Loaded  Vetude  Weight". 
Lacked  wording  "Vehicle  Capacity  Weight '  and  "CoW  Inflation 

Pressure  at  Maximum  Loaded  Vehicle  Weight". 
Lacked  wording  "Vehicle  Capacity  Weight"  arW  "CoW  Inflation 

Pressure  at  Maximum  Loaded  Vehicle  Weight". 
Lacked  wording  "Vehicle  Capacity  Weight"  arW  "CoW  Inflation 

Pressure  at  Maximum  Loaded  Vehicle  WaigtrT. 
1.  Lacked  wording   Vehicle  Capacity  Weight"  and  "CoW  Inflation 

Pressure  at  Maximum  Loaded  Vehicle  Weight". 

1.  Pnnted  the  recommerKled  coW  inflation  pressure  tor  normal 
k>ading  (2  rear  occupants)  instead  of  tor  maximum  toaded 
vehicle  weight. 

2.  Lacked  wording  "Vehide  Capaoty  Weight"  and  "CoW  Inflation 
Pressure  at  Maximum  Loaded  Vehicte  Weight". 

3.  Incorrect  designated  rear  seating  positKXis  and  associated 
weight 

1.  Printed  the  recommended  coW  inflation  pressure  for  normal 
toading  (2  rear  occupants)  instead  of  for  maximum  toaded 
vehicle  weight 

2.  Lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 
Pressure  at  Maximum  Loaded  Vehicle  We^ht". 

3.  Incorrect  designated  rear  seating  pomborm  and  associated 
«reight 

1.  Lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 
Pressure  at  Maximum  Loaded  Vehicte  Weight". 

2.  Pnnted  the  recommended  coW  inflation  pressure  for  normal 
toading   (2  rear  occupants)  instead  ot  tor  maximum 
vehicle  weigfit 

1.  Pnnted  the  recomntended  coW  inflation  pressure  lor 
loading  (2  rear  occupants)  instead  of  for  maximum 
vehicle  weight. 

2.  Lacked  wording  'Vehicle  CiwMCity  WeighT  ana  "tkiW  Inflation 
Pressure  at  Maximum  Loaded  VehKle  WeighT. 

3.  Incorrect  designated  rear   seating  posrtiorts  arW 


Lacking  wording  'Vehicta  Cipactty  Wai(^  and  "X^oW  Inflalton 
Pressure  at  Maximum  Loaded  Vahide  WeigM". 
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Model 


1986  505  Turt»SW. 


1987  505  TurtwSWS.. 


1987  505  Turtx)  SEO.  8.. 


1987  and  1988  505  V6  Sedan. 

1988  505  Turtx)  Sedan 

1988  505  Turbo  SW 

1989  505  V6  Sedan  STX 

1989  505  Turtio  Sedan 


1988  505  Sedan  STl 

1988  505  V6S€0.GLX. 

1989  505  Sedan  S 


1969  505  V6  Sedan  S.. 


1969  405  SEO.  DUS.. 


1989  405  Sedan  MM. 


205/60  R15H. 


Tiratype 


205/60  R15H 

205/60  R15H 

205/60  R15H 

205/60  R15H 

205/60  R15H 

205/60  R15H „ 

205/60  R15H 

185/65  R15H 

185/65  R15H 

185/66  R15H 

185/65  R15H „.. 

185/65  R14  M+S.. 


195/60  R14V. 


Noncompliencea 


1.  Lacking  wofding  "Vehicte  Capacity  Weight"  and  "Cold  Inflation 
Pressure  at  MaximuiD  Loaded  Vehicle  Weight". 

2.  Printed  the  recoromended  cold  inflation  pressure  for  normal 
loMing  (2  rear  occupants)  instead  of  for  maximum  loaded 
vaNda  weight 

1.  Laddrtg  wofd»H)  "Vehicle  Capacity  Weight"  and  "Cold  Inflation 
Pressure  at  Maximum  Loaded  Vehicle  Weight". 

2.  Printed  the  recommended  cold  inflation  pressure  for  normal 
kMKing  (2  rear  occupants)  instead  of  for  maximum  loaded 
vehida  weight. 

Lacked  wording  "Vehicle  Capacity  Weight"  and  "Cold  Inflation 

Pressure  at  Maximum  Loaded  Vehicle  Weight". 
Lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 

Pressure  at  Maximum  Loaded  Vehicle  Weight". 
Lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 

Pressure  at  Maximum  Loaded  Vehide  Weight". 
Lacked  wording  "Vehicle  Capacity  Weight"  and  "CokJ  Inflatkjn 

Pressure  at  Maximum  Loaded  Vehicle  Weight". 
Lacked  wording  "Veh^iie  Capacity  Weight"  and  "CokJ  Inflation 

Pressure  at  Maximum  Loaded  Vehicle  Weight". 

1.  Lacked  wording  "Vehicle  Capacity  Weight"  and  '•CoW  Inflation 
Pressure  at  Maximom  Loaded  Vehicle  WeKjht". 

2.  Incorrect  designated  rear  seating  poartions. 

Lacked  wording  "Vehicle  Capadly  Weighf  and  "Cold  Inflation 

Pressure  at  Maximum  Loaded  Vehide  Weight". 
Lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 

Pressure  at  Maximum  Loaded  Vehicle  Weight". 

1.  L«dted  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflation 
Pressure  at  Maximum  Loaded  VehKle  Weight". 

2.  Incorrect  designated  rear  SMiing  positions. 

1. Lacked  wording    Vehicle  Capacity  Weight"  and  "CoW  Inflation 

Pressure  at  Maximum  Loaded  VehK^  Weight". 
2.  Incorrect  designated  rear  seating  positions. 

1.  Ladred  wording  "Vehida  Capacity  Weight"  and  "CoW  Inflation 
Pressure  at  Maximum  Loaded  Vehide  Weight". 

2.  Incorrect  desigrialed  rear  seating  positions 

1.  Lacked  wording  "Vehicle  Capacity  Weight"  and  "CoW  Inflatkjn 
Praaaure  at  Maximum  Loaded  Vehicle  Weight". 

2.  Incorrect  designated  rear  seating  positions 


Automobiles  Peugeot  sold  a  total  of 
33,259  vehicles  of  the  various  models 
listed  in  the  above  chart  which  do  not 
comply  with  FMVSS  No.  110.  The 
certification  labels  provided  the  correct 
maximum  axle  weight  rating,  however  a 
fewer  number  of  designated  seating 
positions  was  specified  than  the 
maximum.  Also,  the  cold  tire  inflation 
pressures  were  given  for  normal  loaded 
vehicles  (2  rear  occupants)  instead  of 
maximum  loaded  vehicle  weight  (3  rear 
occupants). 

Peugeot  supports  its  petition  by 
stating  that  the  maximum  axle  weight 
rating  provided  can  support  the  weight 
of  the  vehicle  when  the  maximum 
designated  seating  positions  are 
occupied.  Peugeot  also  provided 
affidavits  from  the  Michelin  Tire 
Company  which  supported  the  fact  that 
the  tires  which  were  placed  on  the 
vehicles  that  were  marked  with  the 
incorrect  vehicle  capacity  weight  or  tire 
pressure  can  still  function  properly 
under  the  conditions  labeled  on  the  tire 
placards. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of 


Automobiles  Peugeot,  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section.  National  Highway  Traffic 
Safety  Administration,  Room  5109, 400 
Seventh  Street  SW..  Washington.  DC 
20509.  It  is  requested  that  five  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  be  considered  to  the 
extent  possible.  When  the  petition  is 
granted  or  denied,  the  Notice  will  be 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  January  3, 
1990. 

Authority:  IS  U.S.C  1417;  delegations  of 
authority  at  49;  CFR  1.50  and  49  CFR  501.& 

Issued  on:  Noveml)er  29. 1989. 
Bany  Felrice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  89-28252  Filed  12-1-89;  8:45  am) 
MIUNO  COM  4at«-SS-M 


DEPARTMENT  OF  THE  TREASURY 

Public  infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  28, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224. 1500  Pennsylvania 
Avenue  NW..  Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0052. 
Form  Number  ATF  F  5130.9. 
Type  of  Review:  Extension. 
Title:  Brewer's  Monthly  Report  of 
Operations. 


der, 
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Description:  ATF  Form  5130.9  is  a 
periodic  report  detailing  specific 
operations  and  activities  to  account  for 
taxable  commodities  used  in  operations. 
For  this  reason,  ATF  F  5130.9  is  a 
method  to  safeguard  tax  revenue.  This 
form  shows  taxable  and  nontaxable 
removals,  overages,  shortages  and 
losses  at  breweries.  ATF  can  pinpoint 
problems  at  breweries  on  a  timely  basis 
and  take  steps  to  protect  the  revenue. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
20a 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
2,496  hours. 

OMB  Number  1512-0469. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Labeling  of  Sulfites  in  Alcoholic 
Beverages. 

Description:  In  a  final  rule  published 
in  the  Federal  Register  on  July  9, 1986  (51 
FR  34706),  the  Food  and  Drug 
Administration  established  10  parts  per 
million  as  the  threshold  for  declaration 
of  sulfites  in  food  and  wine  products. 
The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  on  September  30, 1986, 
published  a  final  rule  (ATF-236)  (51  FR 
34706)  establishing  the  same  threshold 
for  declaration  of  sulfites  in  alcoholic 
beverages. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
4.767. 

Estimated  Burden  Hours  Per 
Response:  40  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3.159  hours. 

OMB  Number  1512-0482. 

Form  Number  ATF  Reporting 
Requirements  5100/1. 

Type  of  Review:  Extension. 

Title:  Labeling  and  Advertising 
Requirements  under  the  Federal  Alcohol 
Administration  Act. 

Description:  Under  the  Federal 
Alcohol  Administration  Act,  bottlers 
and  importers  of  alcoholic  beverages  are 
required  to  display  certain  information 
for  consumers  on  labels  and  in 
advertisements.  Other  optional 
statements  are  also  required. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,060. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 


Frequency  of  Response:  On  occassion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour. 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20228. 

OMB  Reviewer  Miio  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 
Departmental  Reports  Management  Officer. 

(FR  Doc.  89-2B248  Filed  12-1-89;  8:45  am) 

BHJJNO  CODE  4S10-2S-« 


Internal  Revenue  Service 

(Notice  89-109] 

Ocean  Thermal  Depreciation  Property 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice. 

summary:  Under  section  48(1)  of  the 
Internal  Revenue  Code  of  1986,  the 
Secretary  of  the  Treasury  or  his  delegate 
("the  Secretary")  is  to  designate  only 
two  locations  where  taxpayers  will  be 
permitted  to  depreciate  ocean  thermal 
energy  conversion  (OTEC)  property 
under  section  168(e)(3)(B).  This  notice 
affords  taxpayers  an  opportunity  to 
make  requests  for  specific  designations, 
prior  to  any  designations  being  made  by 
the  Secretary. 

DATES:  Interested  persons  are  invited  to 
submit  requests  for  specific  designations 
by  March  4, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Schaffer  at  202-566-^553  (not  a 
toll-free  call). 

ADDRESS:  Send  requests  to:  Internal 
Revenue  Service,  Attn:  CC:PS&I:6, 
(Notice  89-109),  Room  5116,  P.O.  Box 
7604,  Ben  Franklin  Station.  Washington, 
DC  20044. 

SUPPt^MENTARY  INFORMATION: 

Background 

Section  48(1)(3)(A)  was  added  to  the 
Internal  Revenue  Code  by  the  Energy 
Tax  Act  of  1978.  This'section  was 
amended  by  the  Crude  Oil  Windfall 
Profit  Tax  Act  of  1980  by  adding 
subsection  (ix)  to  include  OTEC 
property  as  qualifying  for  the  energy  tax 
credit.  Section  168(e)(3)(B)  was  added 
by  the  Tax  Reform  Act  of  1986  to  permit 


a  more  rapia  cost  recovery  for  OTEC 
property. 

Part  III— Administrative,  Procedural 
and  Miscellaneous  Designation  of 
locations  for  ocean  thermal  energy 
property 

Notice  89-109 

Under  section  48(l)(3)(A)(ix)  of  the 
Internal  Revenue  Code  of  1986.  the  term 
"alternative  energy  property"  includes 
equipment  that  converts  ocean  thermal 
energy  to  usable  energy  and  that  is 
placed  in  service  at  either  of  two 
locations  designated  by  the  Secretary  of 
the  Treasury  or  his  delegate  ("the 
Secretary")  after  consultation  with  the 
Secretary  of  Energy.  Under  section 
168(e)(3)(B)(vi)(I)  of  the  Code,  for 
purposes  of  determining  cost  recovery 
deductions,  the  term  "five-year 
property"  includes  any  property  which 
is  described  in  section  48(l)(3)(A)(ix). 
According  to  section  46(b)(2)(A)(x)  of 
the  Code,  property  described  infection 
48(l)(3)(A)(ix)  is  also  eligible  for  a  15 
percent  energy  tax  credit  (this  provision 
is  due  to  expire  December  31, 1989). 

The  Secretary  intends  to  designate  the 
locations  referred  to  in  section 
48(l)(3){A)(ix)  in  consultation  with  the 
Department  of  Energy  and  the  National 
Oceanic  and  Atmospheric 
Administration.  Interested  persons  are 
invited  to  submit  requests  for  specific 
designations  to  the  Internal  Revenue 
Service  by  March  4, 1990.  A  user  fee  is 
not  required.  Each  request  should 
provide-sufficient  information  to  allow 
the  Secretary  to  make  a  fair  and 
accurate  designation  of  locations.  At  a 
minimum,  each  request  must  describe 
the  specific  area  to  be  designated  (with 
boundaries  running  between  points  of 
latitude  and  longitude,  if  necessary  for 
specificity);  explain  the  suitability  of  the 
location  for  the  conversion  of  ocean 
thermal  energy  to  usable  energy;  and 
discuss  in  general  the  plant  design 
features  of  any  proposed  project.  For 
ocean  thermal  energy  projects 
containing  property  that  is  to  be  used 
predominantly  outside  the  United  States 
(as  that  geographic  term  is  defmed  in 
section  7701(a)(9)  of  the  Code),  the 
request  must  demonstrate  that  the 
property  would  qualify  for  the  benefits 
of  sections  188(e)(3)(B)(vi)(I)  or 
46(b](2)(A)(x)  (see  sections  168(g)  and 
48(a)(2)).  Upon  review  of  this 
information,  the  Secretary  may  request 
further  specifics  if  deemed  necessary  for 
a  fair  and  accurate  decision.  Upon 
request,  a  pubUc  hearing  will  be  held 
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prior  to  any  designation  of  locations 

referred  to  in  section  48(I](3](AXix}. 

DatoD.  Coode, 

Chttf.  BegaJatkuu  Out,  AssttOmt  Chitf 

Countei  (Corporate). 

[FR  Doc  8»-28111  Piled  ii-t-m  •:4S  aa) 

WUMQ  COOC  OSO-OI-M 

f  D«4«9atlon  Order  No.  193  (R«v.  2)] 

g  a    latlon  Functions  and  AuthorOy 

'  V  ".c  tton«;  Dfstrtct  Director 

AQCMCv:  Internal  Revenoe  Service. 

Treasury. 

ACnow;  Ddegatkm  of  acAority. 

summary:  This  delegation  order 
authorizes  certain  officials  to  perform 
the  functions  of  the  Commissioner.  The 
text  of  the  delegation  order  aHi>eart 
below. 


EFFCCnVE  date:  November  8, 1989. 

FOR  niRTHCR  INfORMATKM  CONTACT: 

Melva  Scruggs,  PFR  J>:0.  Romn  3524. 
1111  Constitutioa  Avenoe  KW., 
Washington.  DC  20224,  telephone  (202) 
566-4273  (not  a  toll-free  call). 

OnhrN0.iagpiew.2) 

Effective  Date:  November  8. 1989 

Authorization  to  Perfocm  FwactJoas  of 
the  CommissioDet 

Porsuant  to  the  aetfiority  vested  in  me 
as  Commissioner  of  Internal  Revenoe  by 
Treasury  Department  Order  No.  150-10i 
the  Senior  Deputy  Commissioner  is 
authorized  to  periFbrra  any  function  the 
Commissioner  is  authorized  to  perform. 

The  Deputy  Commissioner 
(Operations),  Deputy  Conunissioner 
(Plarming  and  Resoorces/Chief 
Financial  Officer),  and  Chief 


Information  Officer  are  each  authorized 
to  perform  only  those  functions  the 
Coairaissioaer  is  authorized  to  perform 
which  arise  out  oL  relate  to.  or  concera 
the  activities  or  fiactions  each 
administers. 

Each  of  these  officials  shall  perform 
functions  under  this  authority  in  his  or 
her  own  capacity  and  under  his  or  her 
own  title  and  shall  be  responsible  iat 
referring  to  the  Commissiooer  any 
matter  on  which  action  woidd 
appropriately  be  taken  by  the 
Commissioner. 

This  authority  stay  not  be 
redelegated. 

Delegation  Order  Na  193  (Rev.  \\, 
effective  August  30, 1987,  is  superseded. 
FredT.Goidbafg.lr.. 
ComaisnoBeT. 
(FR  Doc.  89-28205  Filed  12-1-89;  »4S  Biitl 

BIUJNO  COOe  4t3»«1-M 
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Sunshine  Act  Meeflnos 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Govemn>ent  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


nOERAL  n  E  3  :  S  T  INSURANCE 

CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  2:02  p.m.  on  Tuesday,  November  28, 
1989,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following  matters: 

Application  of  The  Howard  Savings  Banlc. 
Newark.  New  Jersey,  a  Bank  Insurance  Fund 
member  and  a  State  nonmember  savings 
banli.  for  consent  to  purchase  certain  assets 
of  and  to  assume  the  liability  to  pay  deposits 
made  in  the  three  Lakewood,  New  Jersey, 
branch  offices  of  Security  Savings  Banlc.  SLA, 
Vineland.  New  Jersey,  a  Savings  Association 
Insurance  Fund  member  and  a  state 
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chartered  savings  and  loan  association;  for 
consent  to  convert  insurance  coverage  from 
the  Savings  Association  Insurance  Fund  to 
the  Bank  Insurance  Fund  as  contemplated  by 
the  Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989;  and  for  consent 
to  establish  the  three  Lakewood,  New  Jersey, 
branch  offices  of  Security  Savings  Bank.  SLA 
as  branches  of  The  Howard  Savings  Banlc 

Administrative  enforcement  proceedings. 

Matters  relating  to  the  possible  closing  of 
certain  insured  banks. 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Silverado  Banking,  Savings  &  Loan 
Association  Denver,  Colorado 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  M.  Daimy  Wall  (Director  of  the 
Office  of  Thrift  Supervision),  and 
Chairman  L  William  Seidman,  that 


Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4],  (c)(6), 
(c)(8),  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552h(c){4).  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street 
Washington,  DC 

Dated:  November  29, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
[FR  Doc.  89-28339  Filed  11-29-89;  5:03  pm) 
MUMO  COOC  •714-eMI 
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This  section  o»  me  FEDERAL  REGISTER 
conliini  •dHoral  cuiiectior»  of  previously 
pubKelwd  PresiderHial.  Rule,  Proposed 
Rule,  and  Notce  documents.  These 
corrections  are  prepared  by  the  Office  of 
tf>e  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
docurnents  and  appear  in  the  appropriate 
docurnent  categories  efsewtiere  in  the 
issue. 

DEPARTMENT  OF  AGRICULTURE 

Small  Business  Compettttveness 
Demonstration  Program 

Correction 

In  notice  document  89-27385  beginning 
on  page  48287  in  the  issue  of 
Wednesday.  November  22. 1989,  make 
the  following  corrections: 

l.On  page  48288,  in  the  second 
column,  in  the  sixth  line,  insert  the  word 
"a"  between  the  words  "and"  and 
"Procurement".    12.  On  the  same  page. 
in  the  third  column,  in  the  first  line, 
"research"  should  read  "search". 

3.  On  the  same  page,  in  the  second 
column  below  the  table,  in  the  first  line 
remove  the  word  "not". 

BILUNO  COOC  1S0S-01-O 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Chicago,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

Correction 

In  notice  document  89-25048 
appearing  on  page  43447  in  the  issue  of 
Wednesday,  October  25. 1989.  make  the 
following  correction: 

On  page  43447,  in  the  3rd  column,  in 
the  1st  complete  paragraph,  the  12th  line 
should  read  ">1X10  *amp8/torr  He." 

BltUNQ  COOE  1SO$4I1-0 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1990;  Additions  and 
Deletion 

Correction 

In  notice  document  89-26575 
appealing  on  page  47258  in  the  issue  of 


Monday,  November  13. 1989.  make  the 
following  correction: 

In  the  second  column,  under 
Additions,  in  the  Commodities  list,  the 
second  line  should  read  "2540-00-737- 
3309". 

BUXINaCOOE  1SOS-»1-0 

COMMITTEE  FOR  PURCHASE  FROM 

THE  BLIND  AND  OTHER  SEVERELY 

HANDICAPPED 

Procurement  Ust  1990;  Proposed 

Additions 

Correction 

In  notice  document  89-26578  beginning 
on  page  47258  in  the  issue  of  Monday, 
November  13, 1989.  make  the  following 
correction: 

On  page  47258,  in  the  third  cohimn, 
the  last  line  should  read  "6532-01-127- 
2213". 

•nXINO  CODE  t50S«1-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docltet  No.  89N-0465] 

Drug  Export,  Abbott  IMx*  HBsAg  Test 
Kit 

Correction 

In  notice  document  89-26073  beginning 
on  page  48652  in  the  issue  of  Monday, 
November  6, 1989,  make  the  following 
corrections: 

1.  On  page  46652,  in  the  third  column, 
the  heading  should  read  as  set  forth 
above. 

2.  On  page  46653,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  fifth  line,  insert  "and" 
following  "Food". 

BIUJNO  CODE  150541-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Meeting 

Correction 

In  notice  document  89-25699 
appearing  on  page  46128  in  the  issue  of 


Wednesday,  November  1, 1989.  make 
the  following  correction: 

On  page  46128.  in  the  first  column, 
under  "Agenda-Open  public  hearing."  in 
the  first  line,  "preset"  should  read 
"present". 

BILUNQ  COOe  1505-01-0 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30CFRPart44 

Temrination  of  Waivers  Granted  Under 
ttw  Federal  Metal  and  NonntetaWc 
Mine  Safety  Act  of  1966 

Correction 

In  rule  document  89-27446  appearing 
on  page  48564  in  the  issue  of 
Wednesday,  November  22, 1989,  make 
the  following  correction: 

In  the  second  column,  in  the  fourth 
line,  "April  2, 1990"  should  read  "May 
21, 1990". 

BILUNO  COOE  1S0S-01-O 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Call  for  Riders  for  the  U.S.  Merit 
Systems  Protection  Board  Publication, 
"Questions  and  Answers  About 
Whistlebiower  Appeals" 

Correction 

In  notice  document  89-27855  beginning 
on  page  48956  in  the  issue  of  Tuesday, 
November  28, 1989,  make  the  following 
correction: 

On  page  48956,  in  the  third  column, 
under  DATE:,  in  the  third  and  fourth 
lines,  "[insert  date  30  days  from  date  of 
publication]"  should  read  "December  28, 
1989". 

BKiJNO  CODE  150S-01-D 


IMI 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(89-81] 

National  Environmental  Policy  Act; 
Notice  of  Intent  To  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS,  TIER-2);  Ulysses  Mission 

Correction 

In  notice  document  89-27331  beginning 
on  page  48168  in  the  issue  of  Tuesday, 
November  21, 1989,  make  the  following 
correction: 

On  page  48169,  in  the  second  column, 
in  the  DATE:  paragraph,  the  30-day 
comment  period  was  incorrectly 
calculated.  The  DATE:  paragraph  should 
read: 

DATE:  Written  comments  must  be 
submitted  on  or  before  December  21, 
1989. 

MIXMQ  COOe  ISOMItO 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  89-ASW-27] 

Revision  of  Transition  Area; 
ChiclMsha,  OK 

Correction 

In  rule  document  89-27154  appearing 
on  page  47971  in  the  issue  of  Monday, 
November  20, 1989.  make  the  following 
correction: 

In  the  2nd  column,  in  the  Ist 
paragraph,  in  the  16th  line,  "99*"  should 
read  "97*". 

BIUJNO  COOC  1S0S41-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

(Airspace  Docket  No.  89-ASW-281 

Amendment  to  Times  of  Designation 
for  Restricted  Areas  at  White  Sands 
Missile  Range;  NM 

Correction 

In  rule  document  89-26312  beginning 
on  page  46887  in  the  issue  of 
Wednesday,  November  8, 1989,  make 
the  following  correction: 

On  page  46888,  in  the  first  column,  in 
the  sixth  line,  insert  "not"  following 
"would". 

MUJNO  COOE  1505-01-0 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  8264] 
RIN  1545-AK26 

Temporary  Regulations  Under  Section 
383  of  the  internal  Revenue  Code  of 
1986;  Use  of  Pre-Change  Attributes 

Correction 

In  the  correction  to  rule  document  89- 
22108  appearing  on  page  46187  in  the 
issue  of  Wednesday,  November  1, 1989, 
make  the  following  correction: 


N 


91.383-1T    (Corrected] 

On  page  46187,  in  the  third  column, 
under  $  1383-lT,  in  the  fourth  line, 
"383n)(2)"  should  read  "382(l){2r. 


MUMQ  COOC  IMMI-O 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

ITJD.  8259] 
RIN  1545-AM99 

Real  Estate  Mortgage  Investment 
Conduits;  Reporting  Requiremerrts  and 
Other  Administrative  Matters 

Correction 

In  rule  document  89-20916  beginning 
on  page  37098  in  the  issue  of  Thursday, 
September  7, 1989,  make  the  following 
corrections: 

S1.6049-7T    (Connoted] 

1.  On  page  37106,  in  the  third  column, 
in  9  1.6049-7T{f){3](ii){B),  in  the  fifth  line. 
"865(c)(3)"  should  read  "856(c)(3)". 

2.  On  page  37107,  in  the  first  column, 
in  9  1.6049-7T(f){3)(ii)(C).  in  the  second 
and  sixth  lines.  "865(c)(3)(F)"  should 
read  "856(c)(3)(F)". 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  AdministratkMi 

30  CFR  Part  75 
RIN  121»-AA10 

Electrical  Safety  Standarda  for 
Underground  Coal  Mines 

aoency:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  the  Mine  Safety  and  Health 
Administration's  electrical  safety 
Rtandards  for  underground  coal  mines. 
The  proposed  revisions  would  upgrade 
existing  provisions  consistent  with 
advances  in  mining  technology,  provide 
alternative  methods  of  compliance  and 
reduce  paperwork  requirements  where 
possible. 

DATG  Written  comments  must  be 
submitted  on  or  before  March  9, 1990. 
ADDRESS:  Send  written  comments  to  the 
Mine  Safety  and  Health  Administration. 
Office  of  Standards,  Regulations  and 
Variances,  Room  631,  Ballston  Tower 
No.  3, 4015  Wilson  Boulevard.  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203;  phone  (703) 
235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  requirements  in 
SS  75.154,  75.155.  75.156.  75.157,  75.159. 
75.160.  75.508.  75.527  and  75.1009.  These 
paperwork  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB]  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Comments  on  the 
proposed  paperwork  provisions  should 
be  sent  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Attention:  Desk  Officer  for  MSHA  (see 
address  at  the  end  of  this  discussion). 
The  respondents  in  each  of  the 
paperwork  provisions  would  be  mine 
operators.  Each  of  the  following  public 
burden  hour  estimates  includes  the  time 
for  reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
information.  In  each  instance,  the 
resultant  information  collection  would 
be  used  by  MSHA  to  assess  compliance 
with  the  proposed  requirements.  The 
information  collection  requirements 


contained  in  the  proposal  are  discussed 
below. 

MSHA  qualification  of  mine 
electricians  and  cable  splicers 
(§§  75.154/75.155/75.157/75.159).  In  order 
to  become  qualified  to  perform  specified 
underground  electrical  work.  Individuals 
would  be  required  to  submit  a  written 
application  to  MSHA  and  successfully 
complete  qualification  tests  developed 
by  the  Agency  and  administered  by 
either  a  state  or  MSHA.  The  written 
application  is  necessary  for 
administrative  purposes  in  order  to 
determine  whether  applicants  meet  the 
knowledge  and  experience  prerequisites 
for  qualification.  It  is  estimated  that  the 
number  of  appUcations  would  average 
1,300  per  year,  requiring  15  minutes  per 
response.  States  that  offer  qualification 
tests  must  notify  the  District  Manager  in 
writing  of  the  time  and  place  of  testing. 
This  would  allow  the  Agency  to  monitor 
the  state  tests  and  assure  that  testing  is 
administered  in  a  consistent  and 
equitable  fashion.  The  number  of 
notifications  is  estimated  to  be  38 
annually,  requiring  an  average  of  five 
minutes  per  notification. 

MSHA  estimates  that  1,032  additional 
applications  will  be  received  per  year 
for  quahfication  in  low-voltage  cable 
splicing  and  repair.  The  estimated 
average  time  per  response  for  this 
requirement  is  five  minutes.  A  record  of 
all  certified  and  quahfied  persons  is 
essential  to  determine  whether  diffic\ilt 
and  dangerous  electrical  work  is  being 
performed  only  by  those  persons  who 
are  qualified  to  do  so.  The  average  time 
required  to  record  each  certified  or 
qualified  person  is  estimated  to  be  15 
minutes.  The  number  of  records  is 
estimated  to  be  39,932  aimually.  The 
total  recordkeeping  burden  for  the 
quahfication  of  mine  electricians  is 
estimated  to  be  11,467  hours  per  year. 
Electrical  annual  refresher  training 
and  approved  training  programs 
(§§  75.156/75.160).  Submission  of 
qualified  electrician  and  cable  splicer 
training  plans  to  MSHA  for  approval  is 
necessary  to  assure  that  persons 
quahfied  to  perform  mine  electrical 
work  receive  consistent  and  thorough 
refresher  training  which  complies  with 
the  proposed  rules.  The  estimated 
number  of  plans  submitted  per  year  is 
1,686  and  it  is  estimated  to  take  an 
average  of  two  hours  per  plan. 
Notification  of  the  time  and  place  of  the 
aimual  refresher  training  would  allow 
the  Agency  to  monitor  the  retaining  to 
assure  the  training  is  being  conducted  in 
accordance  to  the  plan.  The  number  of 
notifications  is  estimated  to  be  1,932  per 
year  and  require  an  average  of  five 
minutes  per  notification.  The  total 
annual  recording  burden  for  training 


plan  submissions  and  retraining 
notification  is  estimated  to  be  3.489 
hours. 

Examination,  testing  and 
maintenance  of  electric  equipment  and 
circuits  (§§  75.508/75.1009).  Records  of 
unsafe  conditions  and  corrective  action 
taken  pertaining  to  all  equipment  are 
necessary  to  assure  that  known  hazards 
are  corrected  before  they  can  cause 
injury.  The  Agency  estimates  that 
records  will  be  made  of  260.832 
examinations  of  mobile  and  portable 
equipment  and  circuits  annually  and 
each  record  will  average  20  minutes.  An 
estimated  32,412  records  will  be  made  of 
stationary  and  hand-held  equipment 
that  should  also  average  20  minutes  per 
entry. 

It  is  estimated  that  1,366  records  vtrill 
be  made  of  tests  and  4,099  records  will 
be  made  of  the  examinations  of  high- 
voltage  switchgear.  The  estimated 
average  time  of  each  record  is  35 
minutes  per  test  record  and  20  minutes 
per  examination  record.  It  is  estimated 
that  342  records  will  also  be  made  of 
high-voltage  grounding  resistors  and 
circuit  protective  devices  and  that  the 
average  time  to  make  each  of  these 
records  is  estimated  to  be  55  minutes.  It 
is  also  estimated  that  1.122  records  will 
be  made  annually  of  the  examination 
and  testing  of  trolley  systems.  Each  of 
these  records  should  take  an  average  of 
two  hours.  The  total  pubUc  reporting 
burden  for  the  examination  and  testing 
of  electric  equipment  is  estimated  to 
average  102.255  hours  annually. 

Map  of  the  mine  electrical  systems 
(§  75.527).  A  map  of  the  electrical  system 
is  essential  during  a  mine  emergency  for 
locating  potential  sources  of  hazards  so 
that  appropriate  precautions  can  be 
taken.  The  availability  and  accuracy  of 
this  map  could  therefore  be  crucial  to 
the  safety  of  miners.  The  Agency 
estimates  that  an  average  of  three  hours 
and  20  minutes  will  be  necessary 
annually  to  maintain  a  map  current  It  is 
estimated  that  5.675  hours  will  be 
necessary  annually  to  keep  about  1.686 
mine  maps  up  to  date. 

Public  reporting  burden  for  the 
collection  of  information  for  these 
electrical  standards  is  estimated  to  be 
122.877  hours  annually. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  Room  631,  Ballston  Tower  #3. 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Diana  Rowen:  Desk 
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Officer  for  the  Mine  Safety  and  Health 
Administration. 

n.  Background 

The  Mine  Safety  and  Health 
Administration  (MSHA)  is  proposing  to 
revise  its  existing  electrical  safety 
standards  for  underground  coal  mines. 
These  revisions  are  proposed  pursuant 
to  section  101  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act),  30 
U  S.C.  811,  and  are  consistent  with  the 
goals  of  Executive  Order  12291,  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act. 

On  July  9. 1982.  MSHA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register  (47  FR  30025)  which  announced 
a  comprehensive  review  of  the 
underground  coal  mining  standards  in  30 
CFR  part  75  and  solicited  pubUc 
comments.  After  reviewing  the 
comments,  the  Agency  developed  a 
preproposal  draft  of  revisions  to  the 
existing  electrical  standards.  On  May 
23. 1986.  MSHA  published  a  notice  in 
the  Federal  Register  which  announced 
the  availability  of  its  preproposal  draft 
and  solicited  written  comments  from  all 
interested  parties  (51  FR  18899).  On  July 
3. 1986,  MSHA  extended  the  comment 
period  to  August  15, 1986  (51  FR  24387). 
MSHA  has  received  written  comments 
regarding  its  preproposal  draft  from  all 
segments  of  the  coal  mining  community. 
The  Agency's  proposed  rule  takes  into 
consideration  the  comments  received 
and,  where  appropriate,  specific 
comments  on  major  provisions  are 
discussed. 

in.  Discussion  of  Proposed  Rule 

A.  General  Discussion 

Accidents  and  fatahties  related  to  the 
use  of  electricity  and  electric  equipment 
in  underground  coal  mines  have 
consistently  been  the  cause  of  injuries 
and  deaths.  Since  1970.  at  least  110 
miner  fatalities  which  involved  the  use 
of  electric  equipment  or  circuits  in 
undergroimd  coal  mines  have  been 
reported  to  MSHA.  These  statistics 
reveal  that  working  with  and  around 
electric  circuits  and  equipment  in  the 
mining  industry  can  be  extremely 
hazardous  for  miners. 

More  recent  information  indicates  that 
there  were  26  fatalities  that  resulted 
from  electrical  accidents  during  the 
years  1982  to  1987.  This  represents 
approximately  nine  percent  of  the 
fatalities  that  occurred  in  underground 
coal  mines  during  this  period.  In 
addition,  there  were  approximately  900 
nonfatal  injuries  from  electrical 
accidents  during  this  period. 


The  preamble  to  the  proposed  rules 
often  makes  use  of  injury  and  fatality 
data  arising  from  electrical  accidents. 
Although  such  information  is  a  useful 
indicator  of  where  safety  standards  can 
be  improved,  it  is  important  to  note  the 
difficulty  of  attributing  an  electrical 
injury  or  fatality  to  just  one  cause. 
Typically,  electrical  accidents  can  occur 
as  a  result  of  more  than  one  contributing 
hazardous  electrical  condition.  For 
instance,  damage  to  a  cable  which 
exposes  its  internal  components  would 
pose  a  shock  hazard  if  the  grounding 
protective  devices,  such  as  a  broken 
grounding  conductor,  are  also  damaged 
or  defective  and  do  not  properly  cause 
deenergization.  In  such  a  case,  both  of 
the  conditions  would  be  a  contributing 
cause  to  a  resulting  electrical  injury  or 
fataUty. 

Prevention  of  electrical  accidents 
continues  to  be  a  difficult  task  because 
of  the  variety  of  conditions  encountered 
in  coal  mines  that  can  affect  the  function 
of  electric  equipment.  However, 
technological  advancements  and 
improved  practices  can  aid  in  the  use  of 
electricity  in  underground  coal  mines. 
This  proposed  rule  refiects  these 
advancements  and  would  require 
certain  measures  and  practices  that 
would  increa.se  the  safety  protection 
afforded  to  miners.  The  proposal  would 
also  simplify  existing  standards  and 
reduce  paperwork  requirements  where 
possible. 

The  proposed  rule  would  revise 
existing  electrical  safety  standards  in  30 
CFR  part  75.  It  would  address  hazards 
related  to  the  use  of  electricity  in 
underground  coal  mines  by  establishing 
improved  safety  standards  for: 
qualification  of  persons;  electric 
equipment  in  general;  trailing  cables; 
grounding;  high-  and  low- voltage 
circuits;  and  trolley  wire  and  trolley 
feeder  wires. 

With  the  goal  of  correcting 
deficiencies  and  providing  clarity,  the 
subparts  that  contain  electrical 
standards  would  be  reorganized  and 
restructured  to  eHminate  repeated 
references  from  one  subpart  to  another. 
Existing  standards  that  contain 
incorporations  by  reference  would  be 
replaced  with  necessary  requirements, 
tables  and  charts.  Electrical  diagrams 
would  also  be  included  with  the  more 
complex  standards  to  provide  clarity. 

In  addition,  many  existing  part  75 
requirements  would  be  either  expanded 
or  rewritten  to  better  address  accident 
history  and  to  assist      the  prevention  of 
future  accidents.  These  goals  would  be 
particularly  addressed  through  proposed 
requirements  for  the  use  of  shielded 
trailing  cable;  maintenance  of  circuits 


and  equipment  electrical  work 
procedures;  protective  equipment  for 
troubleshooting,  testing  and  handling  of 
cables;  trolley  circuit  protection: 
grounding  of  circuits  and  equipment 
qualification  of  mine  electriciaits, 
electrical  retraining  programs  and 
qualification  of  trailing  cable  splicers; 
ground-wire  monitors;  battery  chargers; 
and  circuit  breakers  and  discoimecting 
device  identification. 

Proposed  requirements  for  shielded 
trailing  cables  would  be  contained  in 
S  75.601  and  would  require  that  low- 
voltage  alternating-current  trailing 
cables  be  equipped  with  metallic 
shielding  around  each  power  conductor. 
This  requirement  would  be  implemented 
over  a  period  of  three  years,  depending 
upon  the  type  of  equipment  involved. 
This  would  result  in  less  potential  for 
fire  and  electric  shock  due  to  short 
circuits  or  bare  conductors  in  cables. 

Under  SS  75.508  and  75.810  of  the 
proposal,  circuits  and  equipment  would 
be  required  to  be  installed  and 
maintained  to  prevent  hazards.  These 
standards  would  address  the  types  and 
frequency  of  tests  and  examinations  to 
be  conducted  on  circuits  and  equipment 
Proposed  SS  75.506  and  75  815  would  set 
out  procedures  to  be  used  by  qualified 
electricians  in  the  performance  of 
electrical  work.  These  procedures 
specifically  pertain  to  proper 
disconnecting,  locking  out.  grounding 
and  tagging  of  circuits  and  equipment 
prior  to  electrical  work. 

The  proposal  would  contain  new 
requirements  for  use  of  protective 
equipment  during  troubleshooting  and 
handling  of  cable.  Under  the  proposal, 
troubleshooting  and  testing  of  energized 
circuits  would  be  limited  to  low-voltage 
circuits,  and  persons  performing  this 
type  of  work  would  be  required  to  wear 
properly  rated  rubber  Insulating  gloves. 
Protective  equipment  would  also  be 
required  to  be  used  by  persons  handling 
energized  unshielded  low-voltage 
trailing  cable  and  shielded  high-voltage 
trailing  cables. 

Improved  standards  addressing  the 
qualification  of  persons  who  perform 
electrical  work  are  contained  in  the 
proposal.  Under  proposed  S  75.153, 
persons  applying  for  qualification  to 
perform  electrical  work  would  be 
required  to  pass  tests  administered  by 
MSHA  or  a  state.  The  standard  would 
recognize  state  programs  which  meet 
minimum  requirements  set  out  in  the 
proposed  rule.  Aimual  refresher  training 
would  be  required  for  electricians  in 
accordance  with  proposed  S  75.158  to 
maintain  electrical  qualification.  New 
procedures  pertaining  to  the 
qualification  of  persons  for  splicing  and 
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repair  of  low-voltage  trailing  cables  are 
also  included  in  the  proposal. 

In  addition,  proposed  standards 
addressing  high-voltage  electric  face 
equipment  would  eliminate  the  wide  use 
of  the  pebtion  process  to  accommodate 
the  safe  operation  of  this  equipment 
Elimination  of  petitions  would  be 
accomplished  through  recognition  in  the 
proposal  that  shielded  high-voltage 
cable  can  be  used  within  150  feet  of  the 
working  face.  Safety  considerations 
related  to  this  change  would  be 
addressed  through  the  incorporation  of 
newly  proposed  provisions  which,  in  the 
past,  have  been  included  in  petitions  for 
modiHcation. 

B.  Petitions  for  Modification 

Operators  with  petitions  for 
modification  that  involve  the  standards 
revised  under  the  proposed  rules  would 
need  to  determine  the  status  of  those 
petitions  before  the  effective  date  of  the 
final  rule.  For  proposed  standards  which 
are  renumbered,  but  remain 
substantively  unchanged  from  the 
existing  standards,  operators  with 
modifications  granted  for  these 
standards  need  not  reapply.  However, 
operators  with  modifications  granted  fur 
standards  that  have  been  revised  would 
need  to  comply  with  the  new  rule  on  its 
effective  date.  New  petitions  for 
modification  of  the  rule  may  be 
submitted  as  necessary  in  accordance 
with  30  CFR  part  44.  If  Agency 
assistance  is  needed,  questions  should 
be  directed  to  the  appropriate  MSHA 
District  Office. 

C.  Section  by  Section  Discussion 

Section  75.2[j)  Definitions 

The  definitions  in  this  section  of  the 
proposed  rule  are  new,  included  to 
facilitate  understanding  of  the  electrical 
safety  standards  which  follow.  They 
would  be  integrated  into  existing  S  75.2 
at  paragraph  (j).  and  the  existing 
definitions  of  low-,  medium-  tmd  high- 
voltage  would  be  deleted.  However,  the 
Agency  solicits  comment  on  whether 
there  should  be  a  definitions  section 
applicable  only  to  electrical  standards, 
distinct  from  existing  9  75.2. 

The  definitions  of  the  electrical  terms 
used  are  derived  from  sources 
commonly  accepted  by  the  mining 
industry  and  electrical  and  electronics 
engineers,  including  the  Institnte  of 
Electronic  and  Electrical  Engineers 
(IEEE)  Standard  Dictionary  of  Electrical 
and  Electronics  Terms,  and  the  National 
Electrical  Code  (NEC).  Definitions  found 
in  part  18  of  MSHA's  regiriations  were 
also  used  as  a  source  for  this  proposal. 
In  some  instances,  definitions  taken 
from  these  sources  were  modified  to 


apply  to  electric  circuits  and  equipment 
used  in  the  coal  mining  industry. 

The  proposed  definitions  represent 
important  information  for  the 
interpretation  of  the  electrical  standards 
proposed  in  subparts  B  and  F  through  K. 
The  following  discussion  addresses  a 
number  of  the  more  generally  used 
definitions.  Where  appropriate,  other 
proposed  definitions  are  discussed 
together  with  the  standards  in  which 
they  are  used. 

The  term  "adequate  interrupting 
capacity"  is  defined  by  the  proposal  as 
the  ability  of  a  circuit  breaker  or  fuse  to 
safely  interrupt  all  values  of  current 
which  can  occur  at  its  location  in  excess 
of  its  trip  setting  or  melting  point.  Under 
this  definition,  adequate  interrupting 
capacity  would  be  determined  by 
comparing  the  interrupting  rating  of  the 
device  with  the  actual  characteristics  of 
the  circuit  to  be  protected.  These 
characteristics  would  include  the 
circuit's  voltage,  impedance  and  power 
factor  or  time  constant  For  example, 
proposed  S  75.602  would  require  trailing 
cables  to  be  protected  against 
overcurrents  by  a  circuit  breaker  of 
adequate  interrupting  capacity.  That  is. 
a  circuit  breaker  capable  of  safely 
interrupting  all  values  of  current  which 
can  occur  at  its  location  in  excess  of  its 
trip  setting  or  melting  point. 

"Equipment  safety  grounding 
conductor"  is  a  new  term,  defined  as  the 
conductor  used  to  connect  the  non- 
current-carrying  metallic  parts  of 
equipment  raceways,  and  other  metallic 
enclosures  to  the  system  grounding 
medium.  In  the  Agency's  view.  It  is 
important  to  stress  that  grounding  is 
intended  to  safeguard  persons  from 
shock  and  bums,  and  not  primarily  to 
protect  equipment  Conveying  this 
concept  would  best  be  accomplished  by 
using  the  term  "equipment  safety 
grounding  conductor"  as  opposed  to 
"equipment  grounding  conductor."  The 
IKKK  Standard  Dictionary  of  Electrical 
and  Electronics  Terms.  IEEE  Standard 
100-1977  defines  "safety  ground 
conductor"  in  essentially  the  same 
manner  as  the  proposed  definition. 
"Extended-time  rated  grounding 
resistor"  is  a  term  used  primarily  in 
subpart  H,  on  grounding.  The  proposal 
defines  it  as  a  resistor  capable  of 
carrying  rated  current  for  a  period  of 
time  which  exceeds  the  amount  of  time 
necessary  for  its  temperature  to  reach  a 
constant  value,  and  which  is  capable  of 
operating  at  its  maximum  operating 
temperature  for  at  least  90  days  per  year 
without  opening.  This  type  of  resistor  is 
one  capable  of  operating  for  an 
extended  period  at  increased 
temperatures  without  failing  in  an  open 
position. 


A  definition  of  the  term  "fail-safe"  is 
also  included  in  the  proposal.  It  is  used 
in  relation  to  ground-wire  monitors  and 
solid-state  direct-current  overcurrent 
relays  in  the  proposed  rule.  It  is  a 
descriptive  term,  meaning  that  failure  of 
any  component  of  such  devices,  other 
than  relay  contacts,  will  not  prevent  the 
device  from  performing  its  intended 
function,  unless  the  device  is  designed 
to  activate  a  circuit-interrupting  device 
when  failure  occurs. 

For  instance,  proposed  i  75.711  would 
require  that  ground-wire  monitors  for 
cables  extending  to  face  equipment  be 
designed  and  constructed  to  be  fail-safe. 
A  ground-wire  monitor  is  defined  under 
the  proposal  as  a  device  which  monitors 
equipment  safety  grounding  conductors, 
and  causes  the  associated  circuit 
breaker  to  trip  when  a  change  in  the 
impedance  of  the  grounding  circuit 
presents  a  potential  shock  hazard. 
Applying  the  two  definitions,  a  fail-safe 
ground-wire  monitor  would  be  required 
under  S  75.711  to  operate,  despite  failure 
of  its  component  parts.  It  would  have  to 
perform  its  intended  function  of 
monitoring  and  tripping  the  circuit 
breaker  when  necessary. 

The  definitions  of  low-  and  high- 
voltage  systems  represent  changes  in 
the  existing  standards,  which  recognize 
three  voltage  classifications.  Low- 
voltage  is  presently  defined  in  S  75.2(j) 
as  up  to  and  including  660  volts, 
medium-voltage  as  661  to  1,000  volts, 
and  high-voltage  as  more  than  1000 
volts.  The  proposed  standards  would 
eliminate  the  medium-voltage 
classification,  and  define  a  "high- 
voltage  system  or  circuit"  as  one  with  a 
nominal  voltage  equal  to  or  greater  than 
1,040  volts.  Systems  or  circuits  having  a 
nominal  voltage  less  than  1,040  volts 
would  be  classified  as  "low-voltage." 
The  medium-voltage  category  is 
presently  used  only  in  relation  to 
shielding  of  cables.  The  proposed  cable 
shielding  requirements  would  eliminate 
the  need  for  a  medium-voltage 
classification. 

The  term  "nominal  voltage"  is  defined 
by  the  proposal  to  mean  the  phase-to- 
phase  or  line-to-line  root-mean-square 
value  assigned  to  a  circuit  or  system  to 
conveniently  designate  its  voltage  class, 
such  as  480  or  4,180  volts.  The  definition 
would  clarify  that  the  actual  operating 
voltage  of  a  system  or  circuit  may  vary 
from  its  nominal  voltage  within  a  range 
that  permits  satisfactory  operation  of 
equipment 

The  definition  of  the  term 
"overcurrent"  would  encompass  ground 
faults,  overloads  and  short-circuits, 
resulting  from  a  current  in  excess  of  the 
rated  current  of  equipment  or  the 
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ampacity  of  a  conductor.  The  proposal 
would  also  define  the  terms  "portable 
electric  equipment"  "mobile  electric 
equipment"  and  "stationary  electric 
equipment"  Portable  electric  equipment 
would  be  defined  as  units  which  are 
designed  and  constructed  to  faciUtate 
frequent  movement  from  one  location  to 
another,  and  which  are  not  normally 
located  at  one  site  for  extended  time 
periods.  This  would  include  units  such 
as  rock  dusters  and  10  horsepower 
pumps.  Mobile  electric  equipment  would 
be  defined  as  units  capable  of  being 
moved  from  one  location  to  another  by 
power  supplied  from  a  source  located  on 
the  machine,  as  in  battery-powered 
scoops,  or  supplied  with  power  by 
means  of  a  trailing  cable,  as  in 
continuous-mining  machines. 

By  contrast,  stationary  electric 
equipment  would  be  defined  as  units 
which  are  not  designed  for  frequent 
movement  during  normal  use.  This 
would  encompass  units  other  than 
mobile  or  portable,  such  as  belt  drives, 
which  are  fixed  or  fastened  at  a  specific 
location  for  extended  time  periods. 
These  distinctions  are  relevant  since 
some  of  the  proposed  regulations  would 
not  apply  to  all  three  categories  of 
electric  equipment 

The  terms  "qualified  cable  splicer" 
and  "qualified  electrician"  would  be 
added  to  the  definitions  section  in  light 
of  proposed  standards  at  {  {  75.153  and 
75.157.  A  qualified  cable  splicer  would 
be  a  person  who  has  met  the 
requirements  of  proposed  S  75.157. 
which  contains  the  parameters  of 
qualification  for  sphcing  and  repairing 
low-voltage  trailing  cables. 

In  many  of  the  proposed  standards, 
qualified  electricians  would  be  required 
to  perform  certain  work,  such  as 
troubleshooting  and  testing  low-voltage 
circuits  and  equipment.  These  persons 
would  be  defined  as  having  met  the 
requirements  of  proposed  8  75.153, 
which  contains  standards  for  the 
qualification  of  mine  electricians.  These 
terms  would  only  be  relevant  within  the 
context  of  the  proposed  electrical 
standards  in  subparts  B,  and  F  through 
K.  Therefore,  the  existing  definitions  of, 
"certified  persons"  and  "qualified 
persons"  at  S  75.2  (a)  and  (b)  would  not 
be  altered  under  the  proposal. 

Subpart  B — Qualified  Persons 

Section  75.153  quahfied  electricians 

Proposed  9  75.153  specifies  the 
process  by  which  mine  electricians 
would  become  qualified  to  perform 
underground  electrical  work.  It  is 
derived  from  existing  9  9  75.153  and 
75.159,  and  would  address  only 
qualification  of  mine  electricians,  and 


not  all  qualified  persons  working  in 
underground  coal  mines.  Several 
commenters  to  the  preproposal  draft 
suggested  that  a  qualification  program 
for  mine  electricians  be  adopted.  These 
commenters  pointed  to  the  difficulty  and 
danger  involved  in  electrical  work  as 
the  reason  for  requiring  such  a  program. 
The  proposal  takes  this  approach. 

Under  paragraph  (a)  of  the  proposal, 
in  order  to  become  qualified  to  perform 
specified  underground  electrical  work 
after  the  effective  date  of  the  rule, 
individuals  would  be  required  to 
successfully  complete  qualification  tests 
developed  by  MSHA  and  administered 
by  either  the  Agency  or  a  state.  The 
testing  procedures,  outlined  in  proposed 
9  75.154,  are  designed  to  allow  the 
Agency  to  determine  whether  an 
electrician  is  capable  of  safely  carrying 
out  the  underground  electrical  tasks 
required  of  a  qualified  electrician. 
MSHA  beheves  that  written  and  manual 
demonstrations  of  an  electrician's 
familiarity  with  electrical  hazards  and 
safe  operating  procedures  are  crucial  to 
mine  safety. 

An  applicant  for  qualification  would 
also  have  to  possess  at  least  one  year  of 
experience  in  a  position  requiring  the 
installation  and  maintenance  of  electric 
circuits  and  equipment  in  a  coal  or  other 
mine,  in  the  mine  equipment 
manufacturing  industry,  or  in  any  other 
industry  using  or  manufacturing  similar 
equipment.  This  experience  requirement 
retained  from  existing  9  75.153,  would 
ensure  that  qualified  electricians  have  a 
background  of  electrical  work  sufficient 
to  prepare  them  to  safely  perform 
electrical  tasks  in  underground  coal 
mines. 

The  proposal  would  credit  those  who 
have  completed  two  and  four-year 
educational  programs  in  electrical 
technology  and  electrical  engineering 
with  six  months  of  experience.  This 
aspect  of  the  rule  would  recognize  the 
value  of  formal  training  in  these 
specified  fields  when  appUed  to  the 
imderground  coal  mine  environment 

Existing  standards  permit 
qualification  of  mine  electricians  with 
one  year  of  experience,  who 
satisfactorily  complete  an  MSHA- 
approved  electrical  training  program 
conducted  by  a  mine  operator.  The 
proposal  would  modify  the  existing  rule 
by  no  longer  permitting  operators  to 
qualify  mine  electricians  under 
approved  electrical  training  plans.  At 
mines  where  electrical  accidents  and 
fatalities  have  been  on  the  increase. 
MSHA  inspectors  have  monitored 
training  given  for  electrical  qualification 
purposes  under  approved  plans  which 
was  incomplete  and  inadequate.  The 
inspectors  found  that  such  plans  do  not 


fulfill  the  terms  of  the  plans  approved  by 
MSHA. 

The  Agency  is  also  aware  of  some 
approved  training  programs  which  are 
thorough  and  beneficial.  Additionally, 
some  training  programs  include 
qualification  testing  designed  to 
evaluate  the  effectiveness  of  training. 
The  intent  of  the  proposed  standard  is  to 
assure  a  consistent  qualification  process 
according  to  specific  criteria,  using 
effective  training  programs  as  models. 
This  would  result  in  properly  qualified 
mine  electricians  and  assure  that 
electrical  work  is  safely  performed  by 
persons  with  adequate  knowledge  and 
skills.  Further,  the  standard  would 
lessen  the  burden  on  mine  operators  by 
no  longer  requiring  approved  training  of 
a  specific  type  and  duration.  Those 
electricians  who  successfully  complete 
the  requirements  of  proposed  S  9  75.154 
or  75.155  would  be  qualified  as  mine 
electricians,  regardless  of  the  initial 
training  they  received. 

Under  paragraph  (b),  all  qualified 
electricians,  those  qualified  under  the 
proposal  as  well  as  electricians 
qualified  before  its  effective  date,  would 
be  required  to  have  annua!  refresher 
training  in  accordance  with  proposed 
9  75.156.  Existing  9  75.160  would  require 
operators'  refresher  training  programs  to 
be  approved  by  MSHA.  Due  to  changing 
technology  and  the  occurrence  of 
avoidable  electrical  accidents 
underground,  annual  refresher  training 
designed  to  reemphasize  safe  operating 
procedures  and  promote  awareness  of 
new  technology  would  be  beneficial  in 
maintaining  the  continued  competence 
of  qualified  electrici£ms. 

Paragraph  (c)  provides  that  those 
electricians  qualified  before  the 
effective  date  of  the  rule  would  remain 
qualified,  provided  they  fulfill  the 
annual  refresher  training  requirements 
of  proposed  9  75.156.  The  standard 
would  eliminate  the  need  for  time 
consuming  and  costly  requalification, 
but  would  assure  that  electricians 
presently  qualified  are  also  kept  abreast 
of  new  technology  and  safety 
advancements. 

The  MSHA  District  Manager  would  be 
authorized  under  proposed  paragraph 
(d)  to  revoke  an  elecbician's 
qualification  for  cause,  including 
intentional  violation  of  the  requirements 
of  part  75  and  intentional  defeat  of  any 
safety  device  or  circuit  Electricians  who 
defeat  safety  devices,  for  example, 
endanger  themselves  as  well  as  others, 
and  should  not  be  considered  qualified 
to  work  with  potentially  dangerous 
electric  equipment  and  circuits.  Under 
the  standard,  due  process  protection 
would  be  afforded  to  qualified 
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electricians  when  MSHA  intends  to 
revoke  their  quahfied  status.  Revocation 
would  only  be  permitted  for  cause,  and 
would  incorporate  a  process  for 
administrative  appeal  of  Agency  action. 
Under  these  provisions,  electricians 
would  be  given  notice,  ample 
opportunity  to  present  arguments 
against  revocation,  and  a  means  of 
appealing  revocation  decisions. 

Section  75.154  MSHA  Qualification  of 
Mine  Electricians 

Derived  from  existing  S  75.153,  this 
proposed  standard  would  set  forth 
MSHA's  testing  procedures  for 
qualification  of  mine  electricians.  Under 
paragraph  (a),  applications  to  MSHA  for 
qualification  would  have  to  be  made  in 
writing  to  the  District  Manager  of  the 
appropriate  Coal  Mine  Safety  and 
Health  District  Since  separate  tests 
would  be  given  to  qualify  electricians  in 
low-  and  high-voltage  categories, 
applicants  would  have  to  specify  the 
category  or  categories  for  which 
qualification  is  sought. 

Paragraph  (b)  describes  the  elements 
of  MSHA  tests  for  low-voltage  electrical 
qualification.  Testa  would  include 
written  examination  of  d-c  and  a-c 
theory  and  application,  and  the 
requirements  of  Federal  electrical  safety 
standards  in  subparts  F  through  H,  and 
K  of  part  75.  Written  examination  in  or 
practical  demonstration  of  knowledge  in 
low-voltage  coal  mine  electrical 
equipment  and  circuits,  and  electric 
equipment  permissibility  requirements 
would  also  be  included.  It  is  MSHA's 
view  that  these  areas  represent  the 
elements  of  electrical  knowledge  which 
an  electrician  qualified  for  low-voltage 
work  should  possess  in  order  to  safely 
perform  assigned  tasks. 

For  high-voltage  qualification  under 
paragraph  (c).  electricians  would  be 
examined  in  writing  or  by  practical 
demonstration  of  knowledge  of  coal 
mine  electric  power  distribution  circuits 
and  equipment.  Written  examination  of 
the  requirements  contained  in  subpart  I 
of  part  75  would  also  be  required. 
Qualified  electricians  entrusted  with  the 
Installation  and  maintenance  of  high- 
voltage  circuits  and  equipment  should 
possess  knowledge  of  the  specified 
subjects,  in  MSHA's  view,  to  assure  that 
high-voltage  electrical  work  is  safely 
and  accurately  performed.  It  is  MSHA's 
intent  that  Agency  personnel  who  are 
themselves  qualified  electricians  will 
administer  qualification  tests.  Their 
presence  would  assure  that  questions  or 
problems  arising  during  testing  can  be 
addressed  by  a  person  knowledgeable 
in  the  subject. 

Proposed  {  75.155  would  permit  states 
to  administer  qualification  testing  which 


meets  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  section.  "The  option 
described  of  requiring  written 
examination  or  practical  demonstration 
of  the  specified  subjects  would  be 
determined  by  MSHA  or  the  state.  The 
Agency  is  aware  that  some  states  now 
possess  the  ability  to  provide  for 
practical  demonstrations  which  allow 
accurate  evaluation  of  an  applicant's 
abilities.  The  standard  would  promote 
the  development  and  use  of  such 
programs  where  they  are  available. 
However,  in  order  to  properly  evaluate 
an  applicant's  knowledge  of  subjects 
such  as  electrical  theory  and  the 
requirements  of  part  75,  some  subjects 
would  be  examined  in  writing. 

Paragraph  (d)  would  allow  applicants 
to  take  tests  for  qualification  in  both  the 
low-  and  high-voltage  categories  at  the 
same  time.  However,  tests  for  each 
category  would  be  evaluated  separately. 
If  the  low-voltage  portion  of  the  testing 
is  not  passed,  the  high-voltage  portion 
would  not  be  evaluated.  Therefore, 
applicants  who  do  not  successfully  meet 
the  requirements  for  qualification  to 
perform  low-voltage  work  would  not  be 
eligible  to  become  qualified  to  perform 
high-voltage  work.  This  provision  would 
recognize  that  a  great  number  of 
common  electrical  tasks  in  coal  mines 
involve  work  with  low-voltage  circuits 
and  equipment  An  electrician  qualified 
in  low-voltage  would  be  specifically 
prepared  to  perform  these  tasks. 
Electricians  needed  to  perform  more 
complex  high-voltage  work  would  have 
to  receive  additional  training  in  the 
subjects  listed  in  paragraph  (c)  of  the 
proposed  standard. 

Knowledge  of  high-voltage  electricity 
builds  on  that  of  low-voltage  electricity. 
Although  both  categories  share  the 
requirement  of  familiarity  with  elements 
of  the  low-voltage  category,  additional 
training  and  knowledge  would  be 
required  for  high-voltage  qualification. 
Separate  qualification  tests  would  allow 
electricians  to  avoid  the  expenditure  of 
additional  time  and  resources  necessary 
to  prepare  for  qualification  in  high- 
voltage  work,  when  some  persons  would 
be  responsible  for  performing  only  low- 
voltage  work  at  a  mine. 

Under  paragraph  (e),  applicants  for 
electrical  qualification  would  be 
required  to  achieve  test  scores  of  at 
least  80  percent  in  the  voltage  category 
tested.  MSHA  would  also  recognize, 
under  the  proposal,  that  practical 
experience  is  a  valuable  asset  for  mine 
electricians.  Therefore,  up  to  five  points, 
one  point  for  each  year  of  an  applicant's 
experience  in  excess  of  the  one-year 
requirement  of  proposed  S  75.153  (a), 
would  be  added  to  the  score  of  each  test 
taken. 


Some  commenters  to  the  preproposal 
draft  expressed  concern  that  electricians 
with  many  years  of  service  would 
receive  too  much  credit  toward 
qualification,  possibly  allowing  them  to 
become  qualified  without  possessing  the 
required  skills  and  knowledge.  The 
proposed  rule  would  address  this 
concern  by  limiting  credit  for  experience 
to  five  points,  to  assure  that  experience 
alone  would  not  suffice  for  qualification 
of  mine  electricians. 

Paragraph  (f)  would  allow  electricians 
to  retake  MSHA  qualification  tests  if 
scores  of  at  least  80  percent  are  not 
achieved.  The  first  retest  could  occur 
within  30  days  of  notification  of  the 
original  test  results.  Applicants  would 
not  be  eligible  for  further  retesting  until 
at  least  30  days  after  retest  results  are 
received.  This  system  would  not  place  a 
limit  on  the  number  of  times  one  could 
be  retested.  However,  reasonable  time 
intervals  between  testing  would  be 
required  in  order  to  promote  study  to 
improve  appUcants'  performance  on 
qualification  tests. 

Section  75.155  State  Qualification  of 
Mine  Electricians 

Under  this  proposed  standard.  MSHA 
would  recognize  state  programs  for  the 
qualification  of  mine  electricians  for  the 
purpose  of  meeting  MSHA's  Federal 
requirements.  Under  paragraph  (a),  the 
Agency  would  recognize  state  programs 
which  meet  certain  criteria.  They  would 
have  to  include  at  least  the  one-year 
experience  requirement  specified  in 
proposed  S  75.153(a)(2),  and  the  MSHA- 
developed  tests  or  demonstrations 
specified  in  proposed  I  75.154  (b)  and 
(c).  Alternatively,  tests  or 
demonstrations  jointly  developed  and 
agreed  upon  by  MSHA  and  a  state  could 
be  used. 

This  provision  would  allow  miners  to 
take  advantage  of  state  programs  to 
become  Federally  qualified  mine 
electricians  in  response  to  conunenters' 
input  that  many  states  presently  have 
effective  training  and  qualification 
programs.  The  Agency  would  allow 
states  to  either  administer  MSHA's 
tests,  or  meet  with  MSHA  and  develop 
mutually  agreed  upon  tests  or 
demonstrations.  If  agreement  cannot  be 
reached  with  an  individual  state,  that 
state  could  either  give  MSHA's  test  as  a 
minimum,  and  require  any  other 
additional  testing  it  deems  appropriate 
for  state  purposes,  or  simply  allow 
MSHA  to  administer  all  Federal 
qualification  tests  in  that  state.  This  | 

standard  would  recognize  that  many 
states  have  strong  Interest  in 
participating  in  the  electrician 
qualification  process.  The  Agenqr  would 
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like  to  promote  the  efforts  of  soch  states, 
and  therefore  allow  the  option  of  a 
mutually  a^ved  upon  testing  sdkeflM. 
MSHA  specifically  solicits  commente 
from  the  sta'^es  on  this  issue. 

State  programs  would  also  hart  to 
include  provisions  to  ensure  the 
integrity  and  fairness  of  testing  and 
gradfog  procedures  for  MSHA 
recognition.  This  would  provide 
consistent  and  fair  testing  of  applicants 
for  qualification.  For  instance,  the  state 
would  bear  the  burden  of  keeping  tests 
confidential  and  monitoring  the 
materials  used  by  apphcants  during 
testing. 

Paragraph  (b)  would  require  tests 
given  by  states  for  MSHA  qualification 
to  be  administered  by  a  qualified 
electrician,  as  defined  by  proposed 
S  75.153.  Therefore,  a  person  with  the 
requisite  knowledge  and  experience 
would  be  available  during  testing  to 
respond  to  questions  about  the 
interpretation  or  intent  of  the 
examinations. 

Paragraph  (c)  would  require  that  the 
District  Manager  of  the  district  in  which 
testing  and  jading  is  to  be  conducted 
be  notified  of  the  time  and  place  of 
state-administered  testing  at  least  20 
days  in  advance.  The  District  Manager 
would  have  the  option  of  monitoring 
tests  given  by  the  states  to  ensure  that 
the  requirements  of  state  programs 
recognized  by  MSHA  are  met  This 
aspect  of  the  proposal  would  assure 
applicants  that  testing  is  administered  in 
a  consistent  and  equitable  fashion,  in 
accordance  with  Federal  guidelines  or 
the  terms  agreed  upon  by  the  Agency 
and  the  state. 

Section  75.156  Electrical  Annual 
Refresher  Tkvkiing  Programs 

This  section  is  derived  fit)m  existing 
§  75.153.  Although  the  refresher  training 
provisions  proposed  in  this  section 
would  be  similar  to  those  found  in  part 
48,  these  standards  would  apply  to 
supervisory  as  well  as  non-supervisory 
mine  personnel.  All  electricians  who  are 
qualified  in  accordance  with  federal 
requirements  by  MSHA  or  under  a 
recognized  state  program  would  have  to 
complete  annual  refresher  training  in 
order  to  remain  qualified. 

Under  paragraph  (a)  of  the  proposal, 
mine  operatore  would  be  required  to 
have  an  annual  refresher  training 
program  consisting  of  at  least  eight 
hours  of  safety  instruction,  and 
presented  by  a  qualified  electrician. 
This  provision  is  similar  to  the  general 
requirements  of  existing  |  75.160. 
However,  operators  would  be  required 
to  develop  refresher  training  programs 
applicable  specifically  to  qualified 
electricians  onder  the  proposal.  Mine 


operators  would  be  in  the  best  position 
to  provide  a  plan  for  comphance  with 
the  proposed  refresiier  Gaining 
requirements  for  qe^tfied  electricians 
working  at  their  mines.  Presentation  ot 
refresher  training  by  an  electrician 
qualified  under  i  75.153  would  assure 
that  material  is  reviewed  by  an 
instructor  who  is  knowledgeable  in  the 
subject  and  who  is  capable  of 
answering  difficult  questions  wUch  may 
arise. 

Operators'  programs  would  be 
required  to  include  a  review  ot  electrkal 
accidents  occioring  in  the  industry  aad 
their  causes,  and  a  review  of  electrk^l 
safety  procedures  including  lockout  and 
tagging  Biethods.  To  obtEiin  copies  of 
MSHA  accident  and  fatality  reports, 
operator  can  contact  the  appropriate 
MSHA  district  office.  The  District 
Manager  would  arrange  for  the  retorts 
to  be  sent  to  operators  upon  request 
from  the  National  Mine  Safety  and 
Health  Academy. 

MSHA  believes  that  training  which 
covera  these  topics,  at  a  mimnMwn, 
would  update  mine  electridana  on 
ovrent  electrical  technology  and 
hazards  associated  with  mine  electrical 
work,  and  reiterate  safe  operating 
procedures  designed  to  avoid  these 
hazards.  Dedication  of  a  miniTmrm  of 
eight  hours  per  year  for  review  of  these 
topics  would  be  beneficial  to  the  overall 
quality  and  safety  of  mine  electrical 
work,  and  would  not  be  unduly 
burdensome  to  operators. 

Existing  i  75.160  requires  operators  to 
have  an  approved  plan  for  retraining  of 
qualified  persons.  Paragraph  (b)  of  tihe 
proposed  standards  would  list  minimum 
requirements  for  such  plans.  They  would 
be  required  to  consist  of  refresher 
training  conducted  by  the  operator,  the 
Agency,  a  state,  associations  of  mine 
operators,  miners'  representatives,  other 
mine  operators,  private  associations  or 
educational  institutions.  The  effect  of 
this  provision  would  be  to  allow 
operators  to  take  advantage  of  any 
available  programs  which  meet  the 
proposed  requirements,  thereby 
affording  several  compliance 
alternatives.  Operators  need  not  expend 
time  and  resources  to  conduct  their  own 
refresher  training,  but  could  fulfill  the 
proposed  requirements  by  utilizing  other 
available  programs. 

Paragraph  (c)  would  state  that  only 
electricians  who  have  completed  annual 
refresher  training  under  an  operator's 
approved  plan  would  be  permitted  to 
perform  woric  required  to  be  performed 
by  a  qualified  electrician.  This  proposed 
standard  would  prohibit  persona  from 
doing  the  woric  of  a  qualified  etectrician 
if  they  have  not  successfr^y  completed 
refresher  training  at  least  annually. 


Thus,  persons  doing  such  work  would  be 
aware  of  the  latest  technology  and 
information  about  electrical  hazards  and 
safety  procedures. 

Under  paragraph  (d),  derived  in  pert 
from  existing  i  75.153  (g),  elecfrfcians 
who  do  not  successfully  com;rfete 
refresher  training  for  a  period  of  three 
consecutive  years  would  no  longer  be 
considered  qualified.  To  regain  their 
quahfied  statos,  such  persons  wuuid 
have  to  reapply  for  qualification  in 
accordance  with  proposed  i  75.153.  Tbis 
provision  recognizes  that  there  may  be 
periods  when  a  qualified  electrician  is 
not  called  upon  to  perform  electrical 
work.  They  may  engage  solely  in 
mechanical  work,  or  in  a  non-mining 
occupation  for  a  time.  Such  persons  may 
let  annual  refresher  training  Lapee,  but 
they  would  be  prohibited  from  doing  the 
work  of  a  quailed  electrician  during  tke 
lapsed  period  under  the  requiremenia  of 
paragraph  (c)  of  the  section. 

Within  a  three-year  period, 
completion  of  refresher  trainiog  would 
be  sufficient  to  restore  the  electrician's 
qualified  status.  However,  electricieis 
who  have  not  completed  refresher 
training  for  three  consecutive  years 
coukl  regain  qualification  only  by 
resubmitting  to  the  proposed 
qualification  testing  process.  This 
standard  would  ensure  that  qualified 
electricians  remain  adequately  trained 
in  electrical  work  and  safety  procedures 
while  they  are  called  upon  to  do  the 
work  of  a  qualified  electrician.  If  their 
position  does  not  require  them  to 
perform  the  work  of  a  qualified 
electrician,  they  are  not  required  to 
complete  annual  retraining.  However,  to 
avoid  having  to  retake  qualification 
tests,  they  anist  take  refresher  training 
before  the  end  of  three  years. 

The  District  Manager  woeld  have  the 
option  of  monitoring  refresher  training 
sessions  under  paragraph  (e).  Therefore, 
the  rule  would  require  that  notification 
of  the  time  and  place  of  training  be 
given  to  the  District  Manager  at  leaet  20 
days  in  advance.  The  nonitorii^  option 
would  allow  the  Agency  to  evaluate  the 
comprehensiveness  and  adeqicy  of 
refresher  training  prograaa.  Mid 
therefore  determine  %vhether  qualified 
electricians  are  being  kept  abreaat  of 
important  safety  information,  fai  this 
way,  the  standard  would  assure  that 
underground  electrical  work  win  be 
carried  out  in  the  safest  possible  manner 
for  the  protection  of  Metricians  and 
miners. 

Paragraph  (e)  would  allow  the  District 
Manager  to  revoke  approval  granted 
under  existing  i  75.190  of  an  operator's 
refresher  training  program  for  cause.  If 
the  pro^em  no  longer  complies  witfi  the 
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minimum  requirements  of  the  proposed 
rule,  for  instance,  approval  could  be 
revoked.  Additionally,  section  110  (f)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977  makes  the  intentional 
falsification  of  records  required  by  the 
Agency  criminally  punishable.  Such 
action  would  also  be  cause  for 
revocation  of  approval. 

Section  75.157  Qualification  for  Low- 
Voltage  Cable  Splicing  and  Repair 

Proposed  S  75.157  sets  forth  new 
requirements  for  the  quahfication  of 
persons  to  sphce  and  repair  low-voltage 
trailing  cables.  The  intent  of  the 
standard  is  to  allow  persons  other  than 
qualified  electricians  to  repair  and 
splice  low-voltage  trailing  cables, 
provided  they  are  adequately  trained.  At 
the  same  time,  miners  handling  or 
working  around  low-voltage  trailing 
cables  would  be  assured  that  they  are 
maintained  by  persons  qualified  for  the 
task. 

The  Agency  received  comments  on 
the  preproposal  draft  which  both 
supported  and  objected  to  a 
qualification  program  for  cable  splicing 
and  repair.  Supporters  of  the  standard 
felt  that  it  could  have  significant  overall 
safety  value  to  the  mining  industry,  by 
allowing  qualified  electricians  to  attend 
to  more  demanding  electrical  work  in 
the  mines.  At  least  one  commenter 
expressed  concern  regarding  whether 
persons  who  are  not  qualified 
electricians  could  be  adequately  trained 
for  the  difficult  tasks  of  splicing  and 
repairing  cables,  partioilarly  high- 
voltage  cables.  Therefore,  the 
commenter  suggested  deletion  of  the 
proposed  standard. 

The  proposal  addresses  these 
comments  by  allowing  persons  qualified 
under  proposed  S  75.157  to  splice  and 
repair  only  low-voltage  trailing  cables. 
Qualified  high-voltage  electricians 
would  be  required  by  proposed  §  75.519 
to  splice  and  repair  high-voltage  cables, 
which  can  contain  numerous 
components  energized  at  very  high 
voltages,  and  would  therefore  require 
the  expertise  of  a  qualified  electrician. 
Under  the  proposal  the  knowledge  and 
skill  of  a  qualified  electrician  would  be 
applied  to  the  demanding  work  of 
maintaining  high-voltage  cables,  and 
low-voltage  cables  could  be  spliced  and 
repaired  by  those  persons  specifically 
trained  and  qualified  for  the  task. 
Therefore,  miners  would  be  protected 
against  shock  and  fire  hazards  caused 
by  improper  splicing  or  repair  of  all 
^     cables. 

For  qualification  in  low-voltage  cable 
splicing  and  repair,  paragraph  (a)  of  the 
standard  would  require  individuals  to 
have  at  least  one  year  of  exi>erience  as  a 


miner  on  a  working  section  of  an 
underground  coal  mine,  and  successfully 
complete  a  written  MSHA  test 
administered  by  the  Agency  or  a  state. 
Additionally,  applicants  for  qualification 
would  be  required  to  successfully 
perform  a  practical  demonstration  of 
their  ability  to  spUce  and  repair  low- 
voltage  trailing  cables. 

Under  the  proposal  applicants  for 
qualification  would  be  required  to 
demonstrate  their  knowledge  and  skill 
in  the  subject  to  representatives  of  the 
Agency  or  a  state.  It  is  important  that 
those  persons  charged  with  the 
maintenance  of  low-voltage  cables  be 
sufficiently  knowledgeable  about  safe 
procedures  and  electrical  hazards 
involved  In  order  to  protect  miners  from 
electrical  injury  caused  by  faulty  sphces 
or  repairs.  A  practical  demonstration  of 
cable  splicing  ability  would  provide  for 
a  more  comprehensive  and  accurate 
evaluation  of  an  applicant's  skill. 

Paragraph  (b)  lists  the  subjects  which 
would  be  covered  by  MSHA's  written 
test.  They  would  include  written 
examination  of  lockout  and  tagging 
procedures,  and  other  safety  precautions 
relevant  to  splicing  and  repair  of  trailing 
cables,  the  applicable  requirements  of 
part  75,  and  the  purpose  and  use  of 
cable  splicing  components.  These 
subjects  represent,  in  MSHA's  view,  the 
minimum  knowledge  which  should  be 
required  of  qualified  cable  technicians 
in  order  to  assure  miner  safety. 

Paragraph  (c)  of  the  proposed  rule 
would  require  written  tests  for  low- 
voltage  cable  qualification  to  be 
administered,  and  practical 
demonstrations  monitored  by  an 
authorized  representative  of  the  Agency, 
or  an  authorized  representative  of  the 
state  who  is  a  qualified  electrician  or 
qualified  for  low-voltage  cable  splicing 
and  repair.  This  would  ensure  the 
integrity  of  testing  procedures  and 
would  provide  for  the  presence  of  a 
person  able  to  respond  to  technical 
questions  which  may  arise  regarding 
testing  procedures  or  interpretation.  The 
Agency  would  not  be  responsible  for 
providing  the  facilities  and  equipment 
needed  for  practical  demonstrations. 

The  parameters  of  the  practical 
demonstrations  required  by  the  proposal 
are  discussed  in  paragraph  (d). 
Applicants  would  be  required  to 
demonstrate  their  ability  to  perform  all 
safety  precautions  required  by  part  75 
for  splicing  trailing  cables,  properly 
repair  a  damaged  outer  jacket  and 
demonstrate  the  proper  methods  of 
splicing  metallic  cable  shielding.  The 
proposed  testing  procedures  would 
permit  thorough  evaluation  of  an 
applicant's  practical  abilities  to 


correctly  and  safely  splice  and  repair 
low-voltage  trailing  cables. 

Under  paragraph  (e),  the  District 
Manager  would  have  the  opportunity  to 
monitor  all  testing  administered  by  a 
state  for  quahfication.  Notification  of 
the  time  and  place  would  be  required  to 
be  given  to  the  District  Manager  of  the 
MSHA  district  in  which  testing  will  take 
place  at  least  20  days  in  advance  for  this 
purpose.  This  would  assure  that  testing 
and  evaluations  are  done  in  accordance 
with  MSHA's  regulations. 

Revocation  by  the  District  Manager  of 
a  miner's  qualification  to  splice  and 
repair  low-voltage  trailing  cables  for 
cause  would  be  possible  under 
paragraph  (f)  of  the  proposal.  Intentional 
violation  of  the  requirements  of  part  75 
or  intentional  defeat  of  safety  devices  or 
circuits  would  be  examples  of  cause  for 
revocation.  Persons  who  Intentionally 
disregard  the  safety  of  themselves  and 
fellow  miners  would  be  considered 
unqualified  by  the  Agency  to  perform 
cable  splice  and  repair  work.  As  In 
proposed  §  75.153,  miners  would  be 
given  the  protection  of  due  process 
when  the  Agency  intends  to  revoke  their 
qualification. 

Section  75.159    Records  of  Certified  and 
Qualified  Persons 

The  proposal  would  revise  existing 
S  S  75.153  and  75.159,  by  requiring  mine 
operators  to  maintain  available  for 
inspection  at  the  mine,  and  certify  by 
signat\ire  and  date  as  accurate,  a  list  of 
the  names  of  all  persons  qualified  ai 
electricians  or  low-voltage  cable 
splicers,  the  dates  of  qualification  and 
retraining  and  the  applicable  voltage 
category.  Existing  8  75.159  now  requires 
operators  to  maintain  lists  of  all 
certified  and  qualified  persons 
designated  to  perform  duties  under  part 
75.  Requiring  the  operator  to  attest  to 
the  accuracy  of  the  Ust  would  help  to 
prevent  abuses  or  mistaken  inclusion  of 
persons  who  have  not  been  properly 
qualified.  Under  the  proposal 
authorized  representatives  of  the 
Secretary  and  miners'  representatives 
would  be  able  to  determine  whether 
mine  electrical  work  is  being  performed 
in  a  safe  manner  by  qualified 
electricians.  It  would  allow  interested 
persons  to  readily  determine  whether 
electrical  work  and  splicing  and  repairs 
of  low-voltage  cables  are  being  carried 
out  by  those  who  have  been  properly 
qualified  to  do  so. 

Existing  S  75.153(g)  now  requires 
individuals  to  certify  to  MSHA  that  they 
have  successfully  completed  annual 
refresher  training.  The  purpose  of  the 
standard  is  to  aid  the  Agency  in  keeping 
records  of  qualified  persons  current  and 
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issuing  qualification  cards.  This 
standard  would  not  be  retained  under 
the  proposed  rule.  The  Agency  would 
retaki  its  enforcement  capabilities  by 
requiring  operators  to  certify  to  the 
accuracy  of  the  list  of  qualified  persons 
and  the  iaformation  required  by  the 
proposed  amendment  to  i  75.159. 
However,  the  proposed  revision  may 
impact  on  the  Agency's  past  practice  of 
issuing  qualification  cards.  Individuals 
would  continue  to  be  notified  by  MSHA 
that  they  have  successfully  completed 
the  requirements  for  qualification.  The 
Agency  soUcits  comments  on  this  issue 
from  interested  parties. 

Scope  Sections 

Sections  75.500.  75.60a  75.700.  75.800. 
and  75.1000    Scope 

Each  subpart  of  the  pmjposed  rule 
would  be  preceded  by  a  new  scope 
section.  Scope  sections  would  be  useful 
in  order  to  clarify  the  rules  which  follow 
it  and  facilitate  compliance  efforts.  It 
would  also  offer  to  interested  parties  a 
concise  guide  to  what  would  be  included 
and  excluded  from  each  proposed 
subpart  Subpart  F  would  contain 
general  requirements  for  the  installation, 
maintenance,  testing,  examination, 
electrical  protection,  and  performance  of 
electric  equipment  and  circuits.  The 
subpart  would  also  contain  specific 
requirements  for  low-voltage  trailing 
cables,  encompassing  mechanical 
protection,  spUcing  and  repair, 
disconnects,  groimd-wire  monitors,  and 
insulated  handling  equipment  The 
design  and  construction  of  permissible 
equipment  and  intrinsically  safe  circuits 
would  not  be  addressed  by  the  subpart, 
except  as  specified  in  55  75.503,  75J09, 
75.511  and  75.529.  Those  subjects  are 
covered  primarily  by  the  applicable 
approval  regulations  contained  in  30 
CFRpartlS. 

Subpart  G,  55  75.601  through  75.604, 
would  contain  requirements  for  low- 
voltage  circuits.  It  would  include 
standards  for  the  design  and 
construction,  electrical  protection,  and 
cable  coupler  restraints  of  trailing 
cables  and  low-voltage  a-c  circuits.  The 
subpart  would  also  address  electrical 
protection  and  performance  of  single- 
phase  and  three-phase  low-voltage  a-c 
systems  which  supply  power  to  electric 
equipment  located  outby  the  working 
section.  However,  single-phase  systems 
energized  at  150  volts  or  liess  to  ground 
would  be  addressed  m  subpart  F.  Also 
excluded  from  the  coverage  of  the 
subpart  are  requiremenis  pertainiog  to 
mechanical  protection,  splicing  and 
repair,  discotmecttag  devices,  youad' 
wire  monitor*,  and  insulated  h— tflfaig 
equipment  for  low-voltage  circuM&. 


Subpart  H  would  include  grounding 
requirements  for  circuits  and  eqaipstent. 
including  grounding  of  metallic  parts, 
raceways  and  enclosures  of  electric 
equipment  methods  of  grounding  a-c 
and  d-c  systems,  grotEnding  of  a-c  and  d- 
c  equipment  frames  and  components, 
diode  grounding  systems,  and  system 
and  supplemental  ground  fields. 
Additional  grounding  requirements  for 
a-c  systems  supplying  power  to 
stationary  lighting  fixtures  for 
illumination  of  worlung  places  are 
addressed  by  existing  subpart  R.  The 
primary  purpose  of  the  proposed  subpart 
is  to  reorganize,  clarify  and  simplify 
existing  standards,  wkich  are  presently 
found  throughout  MSHA's  regulations. 
This  subpart  would  repreMBt  e 
consolidation  of  the  grouncftug 
requirements  for  die  equipment  and 
systems  specified. 

Subpart  I  would  contain  requirements 
pertaining  to  high-voltage  circuits  and 
equipment  used  underground.  Section 
tides  in  the  subpart  would  specify  where 
the  requirements  pertain  only  to  hi^ 
voltage  electric  face  equipment  and 
associated  trailing  cables.  More  general 
standards  applicable  to  all  hi^-voltage 
equipment  would  be  contained  in 
subparts  F  and  H.  The  applicable 
app>roval  regulations  fai  existing  part  18 
would  address  sizing  of  condoctorv  and 
overload  protection  for  circuits 
extending  to  and  on  board  permissible 
face  equipment. 

Subpart  K  would  contain 
requirements  for  trolley  circtdts, 
including  installation,  maintenance  and 
electrical  protection  of  trolley  systems, 
and  movement  of  off-track  mining 
equipment  and  suppHes  in  trofiey 
entries. 

Subpart  F — ^Electric  Equipment — 
General 

Section  75.501    Permissible  Electric 
Equipment 

This  propotied  standard  would  set 
requirements  for  electric  equipment 
used  in  working  areas  of  a  mine  where 
the  dangers  of  explosions  and  fire  are 
most  present  The  section  would 
consolidate  the  requirements  in  existing 
55  75.500,  75.500-1.  75.501.  75J01-2, 
75.504,  75.505,  7S.507,  and  7S.1002-1.  It 
would  offer  a  dear  statement  of  existing 
requirements  for  the  use  of  pemiasible 
equipment  and  would  incorporate 
MSHA  experience  regarding  procedures 
for  the  safe  ase  oi  sobm  ■OBpennissible 
equipment  in  areas  whera  niieilssilila 
equ^Mnent  is  normally  re«^iired. 

Under  paragraph  (a)  trf  the  proposal 
only  pemiasible  electric  equipment, 
with  specified  exceptions,  wotdd  be 
permitted  to  be  located  in  or  inby  the 


last  open  crosscut  within  150  feet  of 
pillar  workings,  or  longwaQ  and 
shortwall  faces,  in  areas  ventilated  by 
air  which  has  ventilated  any  woriiing 
place  or  any  worked-o«t  area,  wkedter 
pillared  or  non-pillared  or  inaccessible 
areas.  Permissible  equipment  is  defined 
in  existing  30  CFR  75.2(0  as  equipment 
used  in  face  areas  which  is  deaigjMd, 
constructed  and  maintained  so  as  not  to 
cause  a  mine  explosion  or  fire,  or  to  the 
greatest  extent  possible,  other  accidents 
in  theii  use. 

This  paragraph  of  the  proposal  would 
clarify  for  the  purposes  of  tiiis  standard. 
MSiA's  view  that  air  which  has 
ventilated  wKjrking  places  or  worked-out 
areas  is  air  which  can  contain 
dangerous  levels  of  methane.  Electric 
equipment  located  in  the  specified  areas 
would  therefore  be  required  to  be 
permissible,  in  accordance  with  the 
existing  approval  regulations  of  part  18. 

The  hazards  addressed  by  the 
standard  would  be  nwthaiie  and  coal 
dust  ignitions,  explosions,  and  fires.  By 
requiring  that  permissible  equipment  be 
used  in  areas  where  methane  and  dust 
concentrations  are  most  dangerous,  the 
risks  to  miners  would  be  reduced.  To 
enhance  miner  safety,  electric 
equipment  used  in  these  areas  would 
have  to  be  designed,  constructed,  and 
maintained  in  accordance  with  MSHA 
approval  regulations  to  ehminate 
possible  ignition  sources  on  such 
electric  equipment 

Paragrai^  (b)  of  the  proposed  rule 
would  be  new,  and  would  address 
comments  to  the  preproposal  draft  that 
at  times,  nonpermissible  repair 
equipmoit  is  needed  in  working  places. 
For  instance,  permisrable  welders  are 
not  available  in  the  mining  industry,  bat 
a  welder  may  be  required  to  repair 
immobilized  electric  equipment  in  a  face 
area.  To  remedy  this  problem,  the 
proposed  standiard  would  aDow  limited 
use  of  non-permissible  repair  equipment 
provided  proper  safety  precautions  are 
taken.  The  proposal  would  allow  the  use 
of  noB-permissible  riectric  welders, 
hand-held  power  tools,  and  test 
instnunotts  in  working  areas  only  to 
repair  disabled  and  immovable 
permissible  equipment 

However,  to  assare  mncr  safety,  the 
area  would  have  to  be  ventilated  by  air 
which  has  not  been  used  to  ventilate 
coal  cutting  or  loading  operations,  and 
which  contains  less  than  1.0  percent 
methane.  Further,  a  fire  extinpiisher  of 
the  type  described  in  existing  5  75.1100- 
l(e],  or  a  240-pound  supply  vA  rock  dust 
would  be  required  to  be  located  within 
fifty  feet  of  the  equtpmeBt  being 
repaired.  Repairs  would  have  to  be 
made  under  the  supovision  of  a  person 
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certified  as  defined  in  existing  9  75.2(a), 
who  would  make  tests  before  and  during 
work  to  determine  that  less  than  1.0 
percent  methane  exists  in  the  area,  and 
make  fire  checks  during  and  after  the 
repair  process. 

The  Agency's  present  policy  is  to 
permit  repair  of  immobilized  permissible 
equipment  if  repairs  are  undertaken  in 
accordance  with  existing  S  75.1106.  The 
relevant  provisions  of  that  standard  are 
therefore  incorporated  in  the  proposed 
rule.  Although  commenters  suggested 
that  fire  extinguishers  should  be 
required  within  arm's  reach  of  a  miner 
making  repairs,  a  fifty-foot  requirement 
would  make  the  extinguisher  readily 
available,  without  necessitating 
continual  movement  of  the  extinguisher 
or  large  quantities  of  rock  dust  to  within 
grasp.  The  risk  to  miners  from  the 
specified  non-permissible  repair 
equipment  would  be  limited  by  the 
monitoring  and  safety  precautions  built 
into  the  proposal.  The  rule  would 
incorporate  the  practical  policy  of 
allowing  immobilized  electric  face 
equipment  to  be  repaired  with  tools 
necessary  for  the  task. 

Paragraph  (c)  would  be  a  new 
provision,  containing  a  second 
exception  to  the  standard  at  paragraph 
(a).  It  would  allow  the  presence  of 
certain  equipment  certified  by  MSHA  as 
explosion-proof  in  areas  where 
permissible  equipment  is  required, 
provided  such  installations  are 
approved  by  the  District  Manager. 
Explosion-proof  distribution  boxes, 
controller  boxes  and  motors  used  as 
part  of  water  pump  assemblies,  and 
cable  couplers  that  are  certified  as 
explosion-proof  by  MSHA  would  be 
allowed  in  such  areas  under  the 
standard.  The  use  of  pumps  in  areas 
where  permissible  equipment  is  required 
is  often  necessary  to  alleviate  a 
dangerous  buildup  of  water.  Approved 
pumps  of  the  size  and  type  needed  to 
meet  the  need  are  not  always  available, 
requiring  the  mine  operator  to  assemble 
a  pump  capable  of  removing  the  water. 
In  such  instances,  the  formal  approval 
process  would  be  too  time  consuming 
when  a  practical  necessity  exists  to 
remove  water  quickly  and  prevent 
flooding.  Additionally,  it  would  be 
economically  burdensome  for  all  mine 
pumps  to  be  of  an  approved  type,  solely 
to  meet  a  need  which  may  or  may  not 
arise. 

The  proposed  standard  would  allow 
the  District  Manager  to  approve  the  use 
of  pumps  assembled  to  remove  water 
accumulations  in  specific  instances 
without  necessitating  use  of  the  formal 
approval  process.  By  requiring  that  the 
equipment  be  explosion  proof,  the 


likelihood  of  its  causing  a  fire  or 
methane  Ignition  would  be  remote. 
Additionally,  safety  considerations  such 
as  conductor  size  and  circuit  protection 
would  be  reviewed  by  the  District 
Manager  before  the  installations  are 
approved,  thereby  assuring  compliance 
with  applicable  provisions  of  part  75. 

Section  75.502  Installation  of  Electric 
Conductors 

As  proposed,  t  75.502  would  limit  the 
types  of  electric  conductors  permitted  in 
f  areas  where  permissible  equipment  is 
required.  It  would  be  a  new  standard, 
replacing  existing  §  75.1002,  which 
prohibits  the  use  of  all  high-voltage 
cables  inby  the  last  open  crosscut  and 
within  150  feet  of  pillar  workings. 

Under  the  proposed  standard,  only 
trailing  cables  supplying  power  to 
permissible  equipment,  conductors  of 
permissible  equipment  and  intrinsically 
safe  circuits,  shielded  cables, 
conductors  of  electric  equipment  needed 
to  make  repairs  under  proposed 
S  75.501(b),  and  conductors  of  electric 
equipment  under  proposed  S  75.501(c) 
would  be  permitted  in  such  areas.  These 
types  of  conductors  and  cables  would 
not  pose  increased  risks  of  fire  or 
explosion  in  face  areas.  Though  not 
specifically  mentioned  in  the  proposed 
standard,  cables  which  serve 
permissible  blasting  units  would  be 
allowed  in  these  areas,  as  they  would  be 
considered  conductors  of  permissible 
equipment. 

This  section  of  the  proposal  would 
prohibit  the  location  of  conductors  such 
as  trolley  wires  and  trolley  feeder  wires 
within  150  feet  of  a  mine  face.  Such 
electric  conductors  could  provide  a 
ready  ignition  source,  and  therefore 
should  be  prohibited  from  use  in  areas 
of  the  mine  where  methane  and  dust 
concentrations  pose  the  highest  risk  of 
ignition. 

Several  commenters  to  the 
preproposal  draft  expressed  the  need  for 
allowing  high-voltage  cables  to  be  used 
in  face  areas  in  order  to  facilitate  the 
use  of  longwall  mining  units.  The 
proposal  contains  a  new  provision 
which  would  address  the  comments  by 
allowing  shielded  cables,  whether  high 
or  low-voltage,  to  be  used  in  areas 
where  permissible  equipment  is 
required.  Therefore,  shielded  high- 
voltage  cables,  such  as  those  used  in  the 
longwall  mining  process,  would  be 
permitted  in  face  areas. 

The  modem  development  of  longwall 
mining  systems  and  the  widespread 
desire  to  use  them  in  the  industry  have 
resulted  in  a  consistent  influx  of 
petitions  to  modify  existing  i  75.1002  to 
allow  high-voltage  cables  to  supply 
power  to  the  high-voltage  longwall  units. 


The  proposal  would  restructure  the 
existing  standard  to  allow  use  of  such 
modem  technological  advances.  One 
purpose  for  the  existing  prohibition  of 
high-voltage  cables  in  face  areas  was  to 
limit  the  types  of  equipment  used  there. 
Some  equipment  requiring  high-voltage 
power  cables  was  not  permissible. 
Therefore,  prohibiting  the  use  of  high- 
voltage  cables  had  the  effect  of 
prohibiting  the  use  of  some  non- 
permissible  equipment  inby  the  last 
open  crosscut  or  within  150  feet  of  pillar 
workings. 

MSHA  began  to  grant  petitions  for 
modification  to  30  CFR  75.1002  to  allow 
the  use  of  high-voltage  longwalls 
approximately  three  years  ago.  To  date, 
there  have  been  no  fatal  electrical 
accidents  attributable  to  the  use  of  the 
high-voltage  longwall  equipment 
allowed  by  petitions.  Permitting  high- 
voltage  cables  in  face  areas,  in 
conjimction  with  requiring  shielding  of 
such  cables  and  that  the  equipment 
served  by  them  be  permissible,  would 
not  increase  the  risks  of  fire  and 
explosions.  The  proposed  mle  would 
permit  operators  to  take  advantage  of  a 
useful  modem  mining  method  without 
the  need  for  utilizing  the  petition 
process. 

Section  75.503  Construction, 
Maintenance,  Modification,  and 
Identification  of  Permissible  Electric 
Equipment 

This  section  would  set  requirements 
for  the  construction,  maintenance, 
modification  and  identification  of 
permissible  electric  equipment.  It  is 
derived  from  existing  requirements  at 
S§  75.503,  75.504.  75.505,  75.506,  and 
75.506-1.  It  would  simplify  and  clarify 
the  requirements  found  in  the  existing 
standards  in  order  to  facihtate 
compliance  efforts. 

Paragraph  (a)  of  the  proposal  would 
require  permissible  equipment  to  be 
constructed  in  accordance  with  the 
MSHA  approval  regulations  in  effect  at 
the  time  the  equipment  is  manufactured, 
and  maintained  in  accordance  with  the 
regulations  under  which  it  was 
approved.  These  proposed  standards 
would  not  represent  great  change  from 
the  existing  regulations.  Miners  required 
to  work  with  and  around  such 
equipment  would  be  assured  under  the 
proposal  that  permissible  equipment  is 
maintained  in  permissible  condition,  in 
accordance  with  the  approval 
regulations  of  part  18,  MSHA  has 
detailed  permissibility  requirements  for 
electric  equipment  in  part  18,  which 
would  work  in  conjunction  with  the 
proposal.  In  order  to  retain  its 
permissible  status,  such  equipment  must 
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be  maintained  in  accordance  with  the 
applicable  approval  regulations. 

Some  commenters  to  the  preproposal 
draft  suggested  allowing  non- 
permissible  recording  devices  to  be 
attached  to  permissible  equipment  used 
•nby  the  last  open  crosscut.  Such 
devices  are  often  used  in  testing  and 
evaluating  plans  for  longwall  sections. 
Presently,  an  experimental  permit  is 
necessary  to  attach  nonpermissible 
equipment  to  an  approved  machine.  The 
commenters  stated  that  the  time 
necessary  to  apply  for  and  receive  an 
experimental  permit  causes  delays  in 
setting  up  longwall  sections.  This 
suggestion  was  not  adopted  in  the 
proposal,  because  operators  have  begun 
to  submit  applications  for  experimental 
permits  far  enough  in  advance  of  their 
planned  start-up  dates.  Therefore, 
adequate  lead  time  is  being  planned  for, 
and  the  problem  of  delays  has  been 
reduced  since  publication  of  the 
preproposal  draft. 

Under  paragraph  (b),  field 
modifications  of  permissible  equipment 
would  be  required  to  be  made  and 
maintained  in  accordance  with  the 
MSHA  approval  regulations  in  effect  at 
the  time  of  the  modification.  This 
provision  would  assure  that 
modifications  of  electric  equipment, 
including  modified  components  of  such 
equipment,  will  not  affect  its  permissible 
status.  Additionally,  modifications  to 
permissible  equipment  would  have  to 
conform  to  the  most  up-to-date 
permissibility  standards  to  ensure  that 
they  reflect  the  state  of  current 
technology  and  information  available  to 
the  Agency. 

Under  paragraph  (c),  a  new  provision 
under  the  proposal,  requests  for 
modification  of  permissible  equipment 
would  be  required  to  be  made  in  writing 
to  MSHA's  Approval  and  Certification 
Center  in  Triadelphia,  West  Virginia. 
Plaimed  modifications  would  be 
required  to  accompany  the  application 
to  facilitate  evaluation  of  the  request  by 
the  Agency. 

Paragraph  (d)  would  be  a  new  part  75 
provision,  which  would  require  approval 
and  certification  plates  to  be  attached  to 
permissible  equipment  and  maintained 
so  that  model  numbers,  approval 
numbers,  and  certification  numbers  are 
legible.  Existing  {  18.11  requires 
approval  plates  to  identify  equipment  as 
permissible.  The  proposed  standard 
would  assure  that  the  plates  are 
maintained  so  that  they  are  legible 
while  the  equipment  is  in  use 
underground.  Legible  approval  and 
certification  identification  plates  would 
allow  interested  parties  to  determine  at 
a  glance  whether  equipment  operating  in 
working  areas  has  met  with  the 


applicable  MSHA  regulations,  thereby 
helping  to  identify  risks  from  electric 
equipment. 

Section  75.504  Current  Between  Frames 
of  Permissible  Electric  Equipment 

This  section  of  the  proposal  would 
limit  the  amount  of  current  permitted  to 
flow  between  the  frames  of  any  two 
units  of  permissible  equipment  operating 
where  permissible  equipment  is 
required.  The  proposed  rule  would 
simplify  and  clarify  existing  S  75.524,  but 
would  not  alter  the  requirements  found 
in  the  existing  standard. 

Under  the  proposal,  when  two  pieces 
of  permissible  equipment  come  in 
contact,  the  current  permitted  to  flow 
between  them  could  be  no  greater  than 
1.0  ampere,  measured  across  a  0.1  ohm 
resistor  connected  between  the  frames 
of  the  equipment.  Limiting  the  allowable 
current  between  the  frames  of  such 
equipment  would  reduce  the  risk  to 
miners  of  shocks  and  methane 
explosions  due  to  inter-machine  arcing. 

Section  75.505  Installation  and 
Maintenance  of  Electric  Circuits  and 
Equipment 

Installation  and  maintenance  of 
electric  circuits  and  equipment  would  be 
addressed  by  this  section,  derived 
primarily  from  existing  S  75.511,  which 
specifies  those  persons  permitted  to 
perform  work  on  electric  circuits  and 
equipment.  Paragraph  (a)  would  require 
installation  and  maintenance  of  electric 
circuits  and  equipment  to  be  performed 
by  a  low-voltage  or  high-voltage 
qualified  electrician,  as  applicable.  This 
would  assure  that  difficult  and 
dangerous  electrical  work  is  performed 
by  those  possessing  the  necessary  skill 
and  training  to  do  it.  The  qualification 
procedures  for  such  persons  are 
described  in  §  75.153  of  the  proposed 
rules. 

Paragraph  (b)  would  contain  an 
exception  to  the  proposed  requirements 
of  paragraph  (a).  Persons  trained  to 
perform  electrical  work  who  are  directly 
supervised  by  a  qualified  electrician 
would  be  permitted  to  perform  electrical 
work  on  low-voltage  circuits.  The 
proposal  represents  some  change  from 
the  existing  standards.  As  in  the  existing 
rule,  trained  non-electricians  would  be 
permitted  to  install  and  maintain 
electric  circuits,  but  the  proposal  would 
allow  them  to  do  so  only  in  the  presence 
of,  and  under  the  direct  supervision  of  a 
qualified  electrician. 

The  effect  of  the  mle  would  be  to 
allow  persons  other  than  qualified 
electricians  to  assist  in  the  installation 
and  maintenance  of  low-voltage  electric 
circuits.  However,  mandatory 
supervision  would  bring  the  expertise 


and  training  of  the  qualified  electrician 
to  bear  on  the  work  l>eing  done. 

Some  commenters  to  the  preproposal 
draft  expressed  the  view  that  overall 
improvements  in  electrical  safety  would 
result  from  the  standard.  Further, 
valuable  experience  would  be  gained  by 
allowing  trained  persons  to  work  on 
low-voltage  circuits.  In  this  way, 
persons  could  fulfill  the  experience 
requirements  of  proposed  {  75.153  for 
future  qualification  as  mine  electricians. 
The  proposal  would  adopt  these  views. 

Paragraph  (c)  of  the  proposed 
standard  is  new,  and  would  also 
embody  an  exception  to  paragraph  (a). 
Persons  qualified  under  proposed 
S  75.157  would  be  permitted  to  splice 
and  repair  low-voltage  trailing  cables  on 
those  parts  of  the  cable  which  are 
external  to  couplers  or  compartments 
without  the  supervision  of  a  qualified 
electrician.  The  Agency  believes  that 
persons  meeting  the  qualification 
requirements  of  proposed  S  75.157 
would  be  adequately  prepared  to  safely 
make  splices  and  repairs  on  low-voltage 
trailing  cables.  By  permitting  them  to  do 
so,  the  rule  would  allow  qualified 
electricians  to  attend  to  more  difficult 
electrical  problems  in  the  mine,  while 
ensuring  that  low-voltage  cable  splices 
and  repairs  are  made  in  the  safest 
possible  manner  by  persons  qualified  to 
perform  the  tasks. 

Paragraph  (d)  would  be  a  new 
provision  which  sets  out  the  direct 
supervision  requirement  referred  to  in 
paragraph  (b)  of  the  proposed  rule.  The 
supervising  qualified  electrician  would 
be  responsible  for  providing  direct  and 
immediate  supervision  and  be  present 
during  the  work.  The  standard  is 
intended  to  clarify  that  at  least  one 
supervising  qualified  electrician  must  be 
present  and  available  to  the  trained 
person  or  persons  working  on  low- 
voltage  circuits  to  provide  direction  and 
assistance. " 

The  qualified  electrician  would  have 
to  be  in  the  immediate  area,  such  as  on 
the  same  working  section  or  in  the  same 
shop  area  as  the  work  being  done,  to 
provide  accessibility  to  the  persons 
being  supervised.  A  one-to-one  ratio  of 
qualified  electricians  and  trained 
persons  would  not  be  required. 
However,  remote  communication  with 
the  person  or  persons  being  supervised 
from  the  mine  office  or  some  other 
locale  would  not  suffice  under  the 
standard.  If  problems  should  arise 
beyond  the  skill  or  experience  of  the 
trained  persons,  a  qualified  electrician 
would  be  available  in  the  immediate 
area  to  quickly  come  to  their  assistance. 

The  supervising  electrician  would  be 
required  to  assure  that  the  circuit  or 
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equipment  has  been  deenergized, 
disconnected  and  locked  out  and  tagged 
before  work  is  begun,  and  to  examine 
and  test  completed  work  before  the 
circuit  or  equipment  is  reenergized. 
These  measures  would  assure  that 
electrical  tasks  are  performed  safely  and 
accurately  so  that  they  will  not  result  in 
injury  to  miners.  Further,  those  being 
supervised  in  the  work  would  gain 
valuable  experience  in  electrical  work. 

Section  75.506  Work  on  Electric  Circuits 
and  Equipment 

This  section  would  consolidate  the 
procedures  presently  required  for  the 
performance  of  work  on  electric  circuits 
and  equipment  by  existing  S9  75.509, 
75.511,  75.705,  75.705-1.  and  75.1725.  It 
would  require  deenergization  of  electric 
circuits  and  equipment  before  work  on 
them  is  started,  except  when 
energization  is  necessary  for 
troubleshooting  and  testing  low-voltage 
circuits  and  equipment.  Paragraph  (a) 
would  be  new,  requiring  doors  and 
cover  plates  on  electric  equipment 
which  allow  access  to  electric 
coimections  to  be  closed  at  all  times, 
except  during  installation,  testing,  and 
repair.  This  would  minimize  the  risk  of 
inadvertent  contact  with  energized 
components  of  equipment  and  circuits. 

To  deenergize  circuits  and  equipment 
before  work  is  begun,  paragraph  (b)  of 
the  proposal  would  require  that  the 
appropriate  disconnecting  device  is 
opened,  tagged,  and  locked  out  with  a 
padlock  and  tag  for  each  person 
assisting  in  the  work.  Commenters  to  the 
preproposal  draft  suggested  a 
requirement  for  more  stringent  safety 
procedures  for  working  on  electric 
circuits  and  equipment  due  to  the 
dangers  involved.  Data  available  to  the 
Agency  show  that  since  1970. 
approximately  54  fatalities  occurred 
while  miners  were  working  on  energized 
circuits  and  equipment.  In  the  past  five 
years  alone,  approximately  9  of  those 
miner  deaths  were  related  to  improper 
use  of  or  failure  to  use  disconnecting 
devices.  Deaths  and  injuries  have  also 
occurred  when  equipment  was 
energized  before  all  persons  had 
completed  work. 

Several  commenters  to  the 
preproposal  draft  supported  the  use  of 
individual  locking  devices  and  tags  for 
each  person  performing  work  to  assure 
that  all  persons  are  aware  of  whether 
the  circuit  or  equipment  being  worked 
on  has  been  deenergized.  The  proposed 
standard  would  adopt  these  measures. 
MSHA  believes  that  the  use  of  padlocks 
would  best  assure  the  safety  of  those 
conducting  repairs  on  electric  circuits 
and  equipment.  Additionally,  tags  would 
have  to  identify  each  person  performing 


the  work  and  identify  the  circuit  or 
equipment  being  worked  on.  MSHA 
believes  that  the  circuit  or  equipment 
needs  to  be  identified  in  addition  to  the 
person  performing  the  work,  to 
adequately  indicate  whether  all  persons 
assisting  in  the  work  have  completed 
their  tasks.  The  Agency  solicits 
comment  on  the  benefits  of  requiring 
circuit  or  equipment  identification  on 
the  tags.  The  risk  of  mistaken  or 
premature  removal  of  the  padlock  and 
resulting  injury  to  miners,  would  be 
reduced  under  the  proposed  standards. 

When  two  or  more  electric  circuits  are 
located  within  a  single  compartment, 
each  circuit  would  be  required  to  be 
deenergized  and  properly  locked  out 
before  electrical  work  is  started  on  any 
circuit.  Several  fatalities  have  occurred 
where  an  individual  has  contacted  an 
energized  circuit  while  working  on  a 
deenergized  circuit  in  the  same 
compartment.  The  proposal  would 
prevent  such  occurrences. 

Under  paragraph  (c),  the  proposal 
would  require  that  when  high-voltage 
power  conductors  are  required  to  be 
deenergized,  they  would  have  to  be 
connected  to  the  system  grounding 
conductor  by  a  high-voltage  qualified 
electrician.  The  high-voltage  circuit 
would  have  to  remain  grounded  until 
work  has  been  completed.  This 
provision  would  prevent  the  occurrence 
of  reenergize  tion  of  high-voltage 
conductors  while  work  is  being 
performed  on  an  associated  circuit. 
Further,  grounding  would  provide  a  fault 
path  to  leak  off  excess  charge  in  the 
conductor  to  prevent  shock  hazards  to 
miners. 

Unlike  existing  §  75.511,  which  allows 
locks  to  be  removed  by  authorized 
persons,  SS  75.506(d]  and  75.815(e)  of  the 
proposal  would  allow  only  the  person 
who  installs  a  padlock  or  tag  to  remove 
it.  A  commenter  to  the  preproposal 
suggested  a  requirement  that 
electricians  performing  work  on  circuits 
should  have  padlocks  with  their  own 
unique  key  in  order  to  guard  against 
accidental  energization.  The  suggestion 
was  adopted  in  the  proposal  to  assure 
that  only  the  individual  who  installed  a 
lock  could  signify  when  he  or  she  has 
completed  work.  A  master  key  or 
combination  would  not  be  available  to 
others,  who  could  mistakenly  allow  a 
circuit  to  be  reenergized  prematurely. 
All  parties  would  be  made  aware  of 
who  is  working  on  what  equipment  or 
circuit  under  the  proposal.  If  individuals 
are  made  responsible  for  installation 
and  removal  of  their  own  locks  and  tags, 
the  risk  of  accidental  reenergization  of  a 
circuit  while  work  is  being  done  on  it 
would  be  eliminated. 


Each  person  required  to  perform  work 
on  the  circuit  or  equipment  would  be 
responsible  for  installing  and  removing 
their  own  locking  devices,  to  ensure 
their  personal  safety.  Between  shifts,  the 
circuit  or  equipment  should  remain 
tagged  if  work  has  not  been  completed. 
Additionally,  the  supervisor  or  foreman 
could  tag  the  equipment  or  circuit  or 
lock-out  with  his  or  her  own  padlock 
between  shifts.  Persons  required  to 
continue  work  on  the  next  shift  would 
be  responsible  for  installing  individual 
locks  at  that  time,  and  removing  them 
when  their  work  is  completed. 
There  may  be  some  unusual 
circumstances  where  the  mine  operator 
could  demonstrate  a  need  to  remove  an 
employee's  lock.  Recently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  issued  a  final 
rule  with  such  an  exception  (54  FR 
36644).  Under  the  OSHA  rule,  the 
employer  could  remove  an  employee's 
lock  if.  at  a  minimum,  the  employer  has 
procedures  to:  verify  that  the  employee 
is  not  at  the  faciUty;  make  all  reasonable 
efforts  to  contact  the  employee  to  inform 
the  employee  that  the  lock  has  been 
removed;  and  can  ensure  that  the 
employee  knows  that  the  lock  has  been 
removed  before  resuming  work  at  the 
facility.  The  Agency  solicits  comments 
on  whether,  and  if  so  under  what 
circumstances,  such  an  exception  would 
be  appropriate  for  underground  coal 
mining. 

Paragraph  (e)  of  the  proposed 
standard  would  state  that  when 
mechanical  repairs  or  maintenance 
being  performed  on  electric  equipment 
requires  removal  of  power  in 
accordance  with  existing  S  75.1725  (c). 
the  disconnecting  devices  would  be 
required  to  be  opened,  locked  out  with  a 
padlock  and  tagged  by  persons 
performing  the  work.  Those  persons 
required  to  do  mechanical  work  on 
electric  equipment  are  exposed  to 
serious  risk  of  injury,  particularly  since 
they  may  not  have  any  familiarity  with 
the  electrical  hazards  involved,  or  the 
possibility  of  inadvertent  start-up  of  the 
equipment  The  proposal  would  assure 
proper  deenergization  and  lockout  of 
circuits  while  mechanical  work  is  beirtg 
performed. 

Under  paragraph  (f),  conductors  that 
are  not  supplying  power  to  electric 
equipment  would  be  required  to  be 
deenergized  and  either  removed  from 
their  supply  source  or  have  their  supply 
source  locked  out  and  any  exposed  ends 
insulated.  The  proposal  addresses  shock 
hazards  created  when  a  person  comes 
into  contact  with  abandoned  or  unused 
energized  conductors.  Conductors 
should  be  disconnected  at  the 
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conductor's  supply  point  to  assure  total 
deenergization.  The  option  to  insulate 
the  wiring  ends  and  lockout  the  circuit  is 
also  included  to  allow  for  maintenance 
and  repair  as  a  compliance  alternative. 

Section  75.507    Electrical 
Troubleshooting  and  Testing 

This  section  is  derived  primarily  from 
existing  §9  75.509.  75.511,  75.705-1  and 
75.1720.  and  would  address  safety 
procedures  to  be  used  when 
troubleshooting  and  testing  energized 
circuits.  Proposed  S  75.506  would 
recognize  that  in  some  instances,  it  is 
necessary  for  a  circuit  or  equipment  to 
remain  energized  for  troubleshooting 
and  testing.  For  example,  in  order  to 
discover  the  nature  of  some  problems 
within  a  circuit  voltage  readings  must 
be  taken  while  the  circuit  remains 
energized. 

Under  paragraph  (a),  the  proposal 
would  permit  troubleshooting  and 
testing  only  of  low-voltage  energized 
circuits  by  qualified  electricians,  when 
the  purpose  is  to  determine  voltages  and 
currents.  Troubleshooting  and  testing 
energized  circuits  is  extremely 
hazardous  work.  Therefore,  the  skills 
and  training  of  a  qualified  electrician 
would  be  appropriate  for  performance  of 
these  tasks.  Troubleshooting  and  testing 
would  be  limited  to  low-voltage 
energized  circuits,  primarily  due  to  the 
insulation  ratings  of  available 
troubleshooting  and  testing  equipment 
The  insulation  ratings  on  equipment 
commonly  used  are  insufficient  for 
miner  protection  for  use  on  high-voltage 
circuits. 

Paragraph  (b)  would  require  qualified 
electricians  to  wear  rubber  insulating 
gloves  with  protective  coverings 
designed  to  prevent  physical  damage  to 
the  insulation  material  during 
troubleshooting  and  testing.  Several 
commenters  to  the  preproposal  draft 
suggested  that  properly  rated  rubber 
insulating  gloves  be  worn  by  persons 
performing  troubleshooting  and  testing 
of  energized  circuits  for  protection 
against  electric  shock.  A  review  of  the 
fatahty  record  has  shown  that  at  least 
six  fataUties  have  occurred  since  1970 
due  to  contact  with  energized  circuits 
while  trouleshooting  and  testing  without 
the  benefit  of  gloves.  Leather  coverings, 
for  example,  would  protect  the 
insulating  material  of  gloves  against 
tears  and  physical  damage  which  could 
render  them  ineffective  for  protection 
against  electric  shock  to  the  qualified 
electrician. 

Paragraph  (c)  of  the  proposal  would 
require  high-voltage  circuits  contained 
in  the  same  compartment  as  the  low- 
voltage  circuit  being  tested  to  be 
deenergized.  grounded,  locked-out  and 


tagged,  or  physically  separated  by  a 
permanent  barrier  or  partition  from  the 
low-voltage  circuit  before 
troubleshooting  or  testing  the  circuit 
These  methods  of  preventing  contact 
with  the  uninvolved  circuit  would 
minimize  an  electrician's  exposure  to 
electric  shock,  electrocution,  and  bums 
from  arcing.  The  proposal  thus  provides 
for  several  equally  effective  compliance 
alternatives.  A  "permanent"  barrier  is 
specified  to  assure  that  persons  will  not 
be  forced  to  insert  a  temporary  or 
removable  barrier  while  work  is  being 
performed  and  contact  energized 
components  of  the  equipment. 

Commenters  to  the  preproposal  draft 
suggested  deleting  the  provision 
permitting  isolation  of  the  uninvolved 
energized  high-voltage  circuit  by  a 
barrier  or  partition.  MSHA  believes, 
however,  that  the  proper  use  of 
permanent  barriers  of  partitions  would 
provide  the  same  measure  of  protection 
to  the  electrician  as  would  the  other 
specified  methods. 

Paragraph  (d)  is  a  new  provision, 
which  would  set  requirements  for  the 
gloves  required  to  be  worn  by  qualified 
electricians  under  paragraph  (b)  of  the 
standard.  Rubber  insulating  gloves 
would  have  to  be  rated  for  at  least  the 
nominal  voltage  of  the  circuit  examined 
before  each  use  for  damage  and  defects, 
and  removed  ftt)m  the  underground 
areas  of  the  mine  when  damaged  or 
defective. 

The  dangers  inherent  in  working  with 
energized  circuits  require  safety 
precautions  such  as  the  wearing  of 
insulating  gloves  which  are 
appropriately  rated  for  the  voltage  of  the 
circuit,  to  afford  maximal  protection. 
The  proposal  would  make  qualified 
electricians  responsible  in  part  for  their 
own  personal  safety  by  requiring  them 
to  examine  their  gloves  for  damage  or 
defects  before  relying  on  them.  It  would 
also  assure  that  protective  gloves  are 
removed  from  the  underground  areas  of 
the  mine  to  prevent  inadvertent  use  of 
and  reliance  on  damaged  or  defective 
gloves. 

Section  75.508  Examination  and 
Testing  of  Electric  Equipment  and 
Circuits 

This  proposed  standard  would  set 
requirements  for  installation, 
maintenance  and  periodic  examination 
and  testing  of  electric  equipment  used 
underground.  The  general  requirements 
of  existing  S9  75.512.  75.512-2.  75.703-3. 
75.800-3.  75.800-4,  75.803,  75.900-3  and 
75.900-4  would  be  included  in  and 
replaced  by  this  proposed  section. 
Paragraph  (a)  is  new,  and  would  require 
electric  equipment  and  circuits  to  be 
installed,  maintained,  and  used  to 


prevent  fire,  electric  shock,  ignition,  or 
operational  hazards.  Equipment  or 
circuits  that  present  a  hazard  to  persons 
due  to  improper  installation  or 
maintenance,  misuse,  or  damage  would 
have  to  be  deenergized  and  tagged  as  a 
hazard.  This  standard  would  require 
that  equipment  and  circuits  are 
maintained  in  continual  safe  condition, 
even  between  examinations  and  testing. 
If  a  hazardous  problem  is  discovered  at 
any  time,  the  equipment  or  circuit  would 
have  to  be  deenergized  and  tagged  as  a 
hazard. 

Paragraph  (b)  would  require  a 
qualified  electrician  to  make  periodic 
examinations  of  electric  equipment  and 
circuits  to  determine  that  the  electrical 
protection,  equipment  grounding, 
permissibility,  cable  insulation,  and 
control  devices  are  being  properly 
maintained  to  prevent  a  fire,  electric 
shock,  ignition  or  operational  hazard 
from  existing  on  the  equipment 
Examinations  would  be  required  to 
include  testing  of  equipment  and  circuits 
when  necessary  to  make  such 
determinations:  that  is,  when  visual 
examination  alone  would  not  be 
sufficient  to  determine  whether  a 
problem  exists.  For  instance,  to  discover 
whether  continuity  of  the  grounding 
conductor  is  being  maintained  in  a  low- 
voltage  trailing  cable,  a  test  must  be 
performed,  because  this  could  not  be 
determined  through  visual  examination 
alone. 

Electric  equipment  used  in 
underground  coal  mines  is  subjected  to 
heavy,  continual  use,  which  can  result  in 
wear  and  bresJidown.  The  mine 
atmosphere  is  also  particularly  harsh  for 
electric  equipment.  Unless  it  is 
frequently  examined,  potential  problems 
could  go  undiscovered,  and  could 
compromise  the  safety  of  miners 
working  with  or  around  such  equipment 
This  provision  would  direct  the  steps 
necessary  for  compliance  with 
paragraph  (a)  of  the  standard.  It  reflects 
the  suggestion  of  commenters  to  the 
preproposal  draft  that  more  specific 
testing  and  examination  requirements 
be  included  in  the  proposal  in  order  to 
clarify  the  required  procedures. 

Paragraph  (c)  would  specify  the 
frequency  of  examinations  of  low- 
voltage  electric  circuits  and  equipment 
It  would  retain  the  requirement  of 
existing  {  75.512-2  that  examinations 
and  necessary  tests  of  mobile  and 
portable  equipment  and  circuits  be 
made  when  installed  and  at  least  every 
seven  days  thereafter.  Mobile  and 
portable  electric  equipn^ent  and  circuits 
are  susceptible  to  the^^atest  risk  of 
damage  or  breakdown  from  heavy  use 
in  a  mine.  The  Agency  believes  that 
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frequent  tests  and  examinations  of  such 
equipment  are  an  essential  part  of  an 
effective  maintenance  program.  They 
would  assist  in  the  discovery  of 
equipment  defects  before  they  could 
cause  injury  to  miners. 

Low-voltage  stationary  equipment  and 
circuits  would  have  to  be  examined  and 
tested  when  installed  and  at  least  every 
30  calendar  days  thereafter,  as  would 
hand-held  electric  power  equipment 
under  the  proposed  rule.  The  30-day 
period  represents  a  change  from  existing 
§  75.512-2,  which  sets  a  seven-day 
examination  cycle.  After  considering  the 
level  of  use  and  the  possible  hazards 
involved  with  hand-held  and  stationary 
equipment  the  Agency's  view  is  that 
examination  and  testing  of  these  units 
every  30  days  would  be  more 
appropriate.  Qualified  electricians 
would  have  more  freedom  under  the 
proposed  rule  to  concentrate  on 
examination  and  testing  of  mobile  and 
portable  electric  equipment,  which 
represent  a  greater  danger  to  miners. 

Under  paragraph  (d),  surface  and 
underground  high-voltage  switchgear 
used  in  conjunction  with  circuits 
extending  underground  would  have  to 
be  tested  at  least  once  every  90  calendar 
days.  Tests  would  be  required  to  include 
breaking  the  continuity  of  the  ground- 
check  conductor  at  the  extreme  end  of 
the  monitoring  circuit  when  a  ground- 
check  conductor  is  used,  to  assure  that 
the  entire  circuit  will  be  properly 
deenergized  when  necessary. 
Additionally,  the  circuit  breaker  would 
be  required  to  be  opened  by  actuating  at 
least  one  interlock  switch  for  each 
power  center. 

Existing  {  75.800-3  is  interpreted  to 
require  specific  testing  of  surface  circuit 
breakers  protecting  underground  high- 
voltage  circuits,  and  visual  examination 
of  underground  circuit  breakers  once 
each  month.  The  proposed  standard 
would  add  specific  testing  requirements 
for  underground  circuit  breakers  to  be 
performed  at  least  every  90  days,  in 
addition  to  a  visual  examination,  which 
would  be  required  every  30  days  under 
paragraph  (e)  of  the  section.  If  visual 
examinations  are  completed  diligently, 
actuation  of  the  underground  circuit 
breaker  every  90  days,  as  specified  in 
the  proposal,  would  be  adequate  to 
assure  that  it  is  in  proper  working  order. 

Electrical  protective  devices  are  not 
often  called  upon  to  deenergize  high- 
voltage  circuits.  When  they  are  needed, 
miners  should  be  assured  that  they  will 
properly  function  for  their  protection. 
Testing  in  the  specified  manner  would 
increase  the  likelihood  that  miners  are 
protected  against  injuries  which  can 
occur  due  to  faulty  protective  devices 
and  equipment  The  main  circuit  breaker 


would  be  subject  to  the  more  stringent 
tests  and  examinations  detailed  in 
paragraph  (f).  Paragraph  (e)  would 
require  the  equipment  to  be  visually 
examined  at  least  once  every  30 
calendar  days  for  hazardous  conditions 
resulting  from  exposed  energized  parts 
or  equipment  defects. 

Paragraph  (f)  would  be  a  new 
provision,  which  would  require  surface 
high-voltage  grounding  resistors  and 
circuit  protective  devices  which  protect 
underground  circuits  to  be  tested  when 
installed  and  at  least  every  twelve 
months  thereafter.  Commenters 
requested  that  specific  testing 
procedures  be  included  in  the  standard, 
in  order  to  provide  adequate  guidance 
and  consistency.  Testing  of  the  specified 
devices  would  be  required  to  include 
passage  of  an  amount  of  current  through 
each  current  transformer  necessary  to 
cause  the  circuit  breaker  to  open.  The 
standard  would  also  require  activation 
of  the  circuit  breaker  by  impressing  an 
amount  of  voltage  across  each  potential 
ground-fault  device  necessary  to  cause 
the  circtiit  breaker  to  open,  and  a 
determination  of  whether  the  grounding 
resistor  is  open  or  shorted.  These  steps 
would  ensure  that  protective  devices 
and  grounding  resistors  are  maintained 
in  operative  condition. 

The  proposed  testing  requirements 
would  involve  intentional  tripping  of  the 
circuit  breaker  to  assure  that  protective 
devices  will  work  properly  at  their 
specified  voltage  or  current  levels  when 
called  upon  to  do  so.  Experience 
indicates  that  a  twelve-month  testing 
interval  is  a  reasonable  period  for 
determining  whether  adequate  circuit 
protection  is  provided  by  the  devices. 

Should  tests  or  examinations  reveal  a 
fire,  electric  shock,  ignition  or 
operational  hazard  on  high-voltage 
equipment  paragraph  (g)  would  require 
it  to  be  removed  from  service  or 
repaired.  Requiring  prompt  repair  or 
removal  of  hazardous  electric  equipment 
and  circuits  from  service  would  ensure 
that  miners  working  with  or  around 
them  would  not  be  injured  by  them. 
Repairs  would  have  to  be  completed  on 
such  equipment  before  it  is  put  back  into 
service. 

Under  paragraph  (h),  at  the 
completion  of  tests  and  examinations, 
the  person  responsible  for  making  them 
would  be  required  to  certify  by  signature 
and  date  that  they  have  been  performed, 
and  make  a  record  of  unsafe  conditions 
found  and  corrective  actions  taken.  If 
the  same  individual  is  responsible  for 
examining  and  testing  multiple  units  of 
equipment  or  circuits,  only  one 
certification  that  they  have  been 
performed  would  be  necessary. 
Requiring  certification  of  examinations 


and  testing  for  each  machine  or  circuit 
would  be  unnecessary,  provided  it  can 
be  ascertained  that  this  proposed 
standard  has  been  complied  with. 

Paragraph  (i)  would  require  the  mine 
operator  to  keep  records  and 
certifications  for  at  least  one  year,  and 
make  them  available  at  the  mine  for 
inspection  by  authorized  representatives 
of  the  Secretary  and  representatives  of 
miners.  These  certifications  and  records 
would  enable  interested  persons  to 
easily  determine  whether  equipment 
and  circuits  are  being  tested  to  assure 
proper  maintenance.  They  would  also 
aid  in  investigations  of  mine  accidents 
and  point  out  patterns  of  defects  which 
might  suggest  the  need  for  redesign  of 
units  of  electric  equipment 

Paragraph  (j)  of  the  proposal  would  be 
new,  stating  that  equipment  which 
remains  idle  for  longer  than  the 
proposed  testing  Intervals  would  not 
have  to  be  examined  or  tested  while 
idle.  However,  to  address  unknown 
hazardous  conditions  arising  during  idle 
periods,  examination  and  testing  would 
be  required  before  such  equipment  is 
returned  to  service.  Tests  of  idle 
equipment  would  serve  no  safety 
purpose,  but  idle  equipment  should  be 
examined  and  tested  for  malfunctions  or 
hazardous  conditions,  such  as  damaged 
relays  or  valves,  before  being  returned 
to  service. 

Section  75.509  Switches,  Control 
Devices,  and  Control  Circuits 

This  section  of  the  proposal  is  derived 
in  part  from  existing  §  S  75.520  and 
75.1403-10(m).  which  contain 
requirements  for  switches  and  controls 
on  underground  electric  equipment  The 
revised  standard  would  include 
performance  and  design  requirements 
for  control  circuits  on  electric  equipment 
to  provide  for  safer  operation.  Paragraph 
(a)  of  the  proposal  is  derived  from 
existing  S  75.520.  which  requires  electric 
equipment  to  be  equipped  with  switches 
or  other  controls  that  are  safely 
designed,  constructed  and  installed.  The 
proposal  would  alter  and  clarify  the 
existing  standard  by  requiring  Uiat 
switches  and  control  devices  be 
installed  and  maintained  on  equipment 
to  prevent  operational  hazards.  This 
would  assure  that  switch  wiring 
designed  for  this  application  is  used  in 
installation,  and  prevent  the  occturence 
of  malfunctioning  switches  and  control 
devices. 

Under  paragraph  (b)  of  the  proposal, 
switches  and  control  devices  would 
have  to  have  voltage  and  current  ratings 
of  at  least  the  voltage  and  current  of  the 
circuit  in  which  they  are  used.  The 
hazards  of  electric  shocks  and 
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electrocution  would  be  averted  by 
requiring  compatibility  of  voltage  and 
current  ratings. 

Under  paragraph  (c),  a  new  provision, 
a-c  remote  control  circuits  would  be 
required  to  have  a  maximum  voltage  of 
150  volta.  Control  drcmts  for  remote 
switches  would  be  restricted  to  150  volts 
in  light  of  the  history  of  injuries  and 
fatalities  associated  with  them.  At  least 
four  electrocutiona  have  occurred  since 
1970,  when  persons  have  contacted  the 
frames  of  control  switches  or  control 
circuits  energized  at  voltages  in  excess 
of  150  volts  a-c. 

Paragraph  (d)  would  require  control 
circuits  having  a  neutral,  or  one 
conductor  sohdly  connected  to  the 
grounding  medium,  to  be  wired  so  that 
ground  faults  in  the  equipment  will  not 
cause  it  to  suddenly  start,  prevent  it 
from  being  stopped,  or  prevent  operation 
of  protective  devices  connected  in  the 
circuit  To  be  safely  operated, 
equipment  must  have  a  means  of 
preventing  accidental  start-up,  as  well 
as  a  means  of  stopping  it  when  ground 
faults  exist  on  the  equipment. 

Protective  devices  should  also  remain 
operable  despite  failures  or  faults. 
Unexpected  start-up  of  equipment  or 
inabiUty  to  stop  it  could  lead  to  serious 
underground  accidents.  Similarly, 
miners  must  be  able  to  rely  on 
protective  devices,  such  as  panic  bars, 
built  into  equipment  they  operate  or 
work  around.  This  provision  would 
assure  that  such  safety  features  would 
remain  operable  in  emergency 
situations. 

Control  circuits,  under  paragraph  (e] 
of  the  proposal  would  be  required  to  be 
wired  so  that  stop  switches  will 
deenergize  the  equipment  if  the  start 
switch  remains  in  the  "start"  position. 
The  requirement  would  ensure  a  means 
of  turning  off  electric  equipment  despite 
a  malfunction  causing  the  switch  to 
become  stuck  in  the  start,  or  on  position. 
The  hazards  posed  to  miners  from 
equipment  malfunctions  would  be 
reduced  imder  this  provision. 

Paragraph  (f)  is  derived  from  the 
safeguard  provisions  in  existing 
I  75.1403-10(m),  which  addresses  tram 
control  switches  on  rubber-tired 
equipment  and  provides  that  these 
switches  be  designed  to  automatically 
return  to  the  stop  or  off  position  when 
released.  The  proposal  is  intended  to 
clarify  the  existing  standard,  and  would 
require  that  tram  controls  on  rubber- 
tired  and  crawler-mounted  mobile 
electric  equipment  be  designed  to  be 
automatically  self-centering.  The 
proposed  standard  would  make  clear 
MSHA's  position  that  self-centering 
tram  controls  are  required  for  the  safe 
operation  of  mobile  electric  equipment 


equipped  with  such  controls.  Since 
enactment  of  the  existing  standard, 
several  pinning  and  crushing  fatalities 
have  been  related  to  tram  controls 
remaining  in  the  tram  position,  allowing 
equipment  to  continue  to  travel  after  the 
tram  lever  was  released.  The  proposed 
rule  would  provide  clear  mandatory 
performance  regulations  for  tram  levers 
to  address  this  hazard. 

Agency  experience,  including  its 
investigation  of  the  tragic  1984  Wilberg 
Mine  fire,  has  indicated  that 
overtemperature  devices  should  be 
provided  and  maintained  on  air 
compressors.  Paragraph  (g)  would  be  a 
new  provision  which  would  require 
automatic  overtemperature  devices  to 
be  provided  and  maintained  on  air 
compressors,  other  than  those  which  are 
component  parts  of  locomotives  and 
rock  dusting  machines.  These  devices 
would  be  required  to  automatically 
deenergize  the  compressor  at 
predetermined  settings  specified  by  the 
manufacturer,  but  at  no  greater  than  240 
degrees  Fahrenheit. 

At  temperatures  above  250  degrees, 
the  air  compressor  oil  can  begin  to 
break  down  and  its  lubrication  qualities 
can  be  lost.  A  maximum  240-degree 
Fahrenheit  deenergization  setting  is 
consistent  with  the  recommendations  of 
manufacturers  of  air  compressors  most 
commonly  used  in  the  mining  industry. 
The  risk  of  fire  due  to  excessive  heat 
could  be  reduced  by  compliance  with 
the  standard. 

Section  75.510    Disconnecting  Devices 

This  section  would  address 
requirements  for  disconnecting  devices 
used  to  protect  underground  circuits  and 
equipment.  It  is  derived  from  existing 
S§  75.511.  75.519,  75.519-1,  75.520,  75.601, 
75.705-6,  75.705-7,  75.705-8,  75.802, 
75.808.  75.809,  75.903  and  75.904.  and 
would  embody  few  changes  from  those 
standards.  The  proposal  would 
consolidate  and  clarify  the  existing  rules 
covering  disconnecting  devices. 

Paragraph  (a)  would  require  a 
disconnecting  device  to  be  installed  in 
each  power  circuit  that  extends 
underground.  When  located  on  the 
surface,  the  disconnecting  device  would 
have  to  be  positioned  within  500  feet  of 
where  the  circuit  enters  the  underground 
area  of  the  mine.  When  located 
underground,  the  disconnecting  device 
would  have  to  be  within  500  feet  of  the 
bottom  of  the  shaft  or  borehole  through 
which  the  circuit  enters  the  mine. 

The  proposal  would  change  the 
distance  required  by  existing  S  75.802(c) 
for  surface  high-voltage  devices  from 
100  to  500  feet  This  change  would 
recognize  that  in  some  instances,  the 
100-foot  distance  may  lead  to  less  safety 


for  miners  If  the  special  circumstances 
of  a  mine  are  not  considered.  For 
example,  the  100-foot  distance  coald 
require  more  than  one  disconnecting 
device  to  be  installed  in  a  high-voltage 
cable  which  extends  longer  than  100  feet 
from  the  mine.  The  proposed  rule  would 
eliminate  uimecessary  exposure  of 
miners  to  the  risks  involved  in  making 
multiple  termination*  in  such  cables  to 
install  disconnecting  devices.  Further, 
due  to  the  natural  terrain  and  physical 
lay-out  at  some  mines,  the  100-foot 
distance  could  make  disconnecting 
devices  less  accessible  than  they  should 
be  in  case  of  emergency.  The  500-foot 
distance  would  give  operators  greater 
flexibility  in  placing  disconnecting 
devices  where  they  are  most  easily 
reached  in  emergency  situations. 

Under  the  new  provisions  of 
paragraph  [b).  disconnecting  devices 
which  are  not  designed  for  load 
interruption  and  are  installed  at 
locations  specified  in  paragraph  (a)(2)  of 
the  section,  would  be  required  to  be 
installed  so  that  a  circuit  breaker 
operated  at  the  disconnecting  device 
location  can  deenergize  the  incoming 
power  circuit  before  discoiuiects  are 
opened.  The  effect  of  this  standard 
would  be  to  provide  devices  which  are 
not  capable  of  deenergizing  the  circuit 
under  load  with  an  alternative  means  of 
deenergization.  The  proposal  would  also 
require  a  visual  or  audible  means,  such 
as  an  indicating  light  or  a  horn,  at  the 
disconnect  location  which  enables 
miners  to  easily  ascertain  whether 
power  is  being  suppHed  to  the  device. 
This  would  reduce  the  risk  of  injury  due 
to  arcing  when  a  circuit  is  disconnected 
under  load. 

Paragraph  (c)  would  require 
disconnecting  devices  to  be  installed  in 
conjunction  with  each  circuit  breaker, 
and  at  the  beginning  of  each  branch 
circuit  and  trailing  cable  used 
underground.  Since  1970,  at  least  seven 
fatal  electrical  accidents  have  occurred 
which  involved  the  failure  to  use  high- 
voltage  disconnecting  devices,  failure  to 
open  the  correct  disconnecting  devices, 
or  failure  to  lock  the  devices  out.  The 
proposal  would  facilitate  determinations 
of  whether  disconnecting  devices  have 
properly  deenergized  the  circuit  thereby 
reducing  the  risk  of  electrical  accidents 
and  injuries.  Additionally,  compliance 
with  the  proposal  would  provide  for 
deenergization  of  the  branch  circuit  to 
facilitate  testing  or  repairs  without 
necessitating  deenergization  of  the  main 
circuit.  Miners  could  otherwise  be 
tempted  to  work  on  an  energized  circuit 
to  avoid  having  to  deenergize  it  in  its 
entirety. 
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The  proposal  specifles  that  a 
disconnecting  device  be  installed  at  the 
beginning  of  each  trailing  cable.  This 
aspect  of  the  proposal  clarifies  existing 
S  75.903.  which  requires  that  a 
disconnecting  device  be  installed  in 
conjunction  with  the  circuit  breaker.  The 
proposal  would  revise  this  language  to 
require  installation  of  the  disconnecting 
device  at  the  beginning  of  each  trailing 
cable,  to  assure  total  deenergization  of 
the  cable. 

Paragraph  (d).  derived  from  existing 
SS  75.601.  75.808,  and  75.903.  would  also 
require  that  disconnectmg  devices  be 
designed  to  provide  visual  evidence  that 
all  ungrounded  power  conductors  are 
disconnected  when  the  device  is  open. 
Visual  evidence  would  consist  of  the 
abihty  to  observe  the  physical  opening 
of  the  controls.  This  would  clarify  the 
language  in  existing  5  S  75.601  and  75.903 
which  require  visual  evidence  that  the 
power  is  disconnected.  It  would  also 
modify  existing  S  75.904  to  include  the 
identification  of  disconnecting  devices, 
as  well  as  circuit  breakers. 

Each  device  would  have  to  be 
equipped  with  a  means  for  installing  a 
padlock  under  paragraph  (e]  of  the 
proposed  rule,  derived  from  existing 
§  75.511.  Therefore,  disconnecting 
devices  would  be  capable  of  properly 
deenergizing  the  circuit  being  worked ' 
on.  and  assuring  that  it  will  remain 
deenergized.  in  accordance  with  the 
requirements  of  part  75. 

Paragraph  (f)  would  require  each 
disconnecting  device  to  be  distinctly 
marked  to  indicate  the  speciHc  unit  of 
equipment  that  it  serves.  The  marking 
would  be  required  to  be  identical  to  the 
marking  of  the  corresponding  circuit 
breaker  or  fuse  holer,  and  durable 
enough  to  withstand  the  mining 
environment.  Where  a  plug  and 
receptacle  are  used  as  a  disconnecting 
device,  both  components  would  be 
required  to  bear  identical  markings. 
These  provisions  would  ensure  that  the 
protective  devices  are  marked  and 
identified  with  the  breakers  they  serve 
and  that  identifying  markings  are 
maintained,  despite  the  harsh  mining 
atmosphere.  Numerous  accidents  have 
been  attributed  to  disconnecting  the 
wrong  cable  or  trailing  cable  because  of 
inadequate  or  improper  identiHcation  at 
the  circuit  breaker  and  at  the 
discoimecting  device. 

Under  paragraph  (g)  of  the  proposed 
rule,  disconnecting  devices  would  be 
required  to  have  voltage  and  current 
ratings  compatible  with  the  circuits  in 
which  they  are  used.  This  would  ensure 
that  the  operating  parameters  of  the 
devices  are  not  exceeded  during  normal 
operation. 


Paragraph  (h)  is  a  new  provision, 
which  would  require  that  except  for 
trolley  taps,  low-voltage  disconnecting 
devices  not  have  exposed  energized 
parts,  which  can  represent  a  serious 
hazard  to  miners.  Because  of  the  nature 
of  their  design  and  use,  trolley  taps 
would  be  excluded  from  this  provision. 
Paragraph  (i),  also  new,  would  require 
high-voltage  disconnecting  devices 
installed  underground  after  the  effective 
date  of  the  proposed  rule  to  be  enclosed 
in  a  grounded  metallic  enclosure  and 
have  no  exposed  energized  parts.  The 
standard  would  provide  for  physical 
protection  of  the  devices.  Persons 
having  to  work  with  or  near 
disconnecting  devices  would  be 
protected  from  contacting  dangerous 
voltages  which  can  exist  when 
energized  parts  are  exposed. 

Comments  to  the  preproposal  draft 
cited  the  shock  hazards  inherent  in 
working  with  exposed  energized  parts  of 
high-voltage  disconnecting  devices  as  a 
justification  for  requiring  them  to  be 
enclosed.  However,  they  suggested 
phasing  out  exposed  parts  by  employing 
a  delayed  effective  date  for  the 
standard.  The  proposal  would  address 
these  suggestions  by  applying  the 
enclosure  requirement  only  to  devices 
installed  after  the  rule's  effective  date. 
Existing  equipment  having  exposed 
parts  would  be  required  to  have 
guarding  installed  in  accordance  with 
paragraph  (j)  of  the  section.  MSHA 
solicits  further  public  comment  on  the 
necessity  of  this  standard,  and  the 
proposed  compliance  schedule. 

Paragraph  (j),  derived  from  S  75.705-9, 
would  require  disconnecting  devices 
having  exposed  energized  parts  to  be 
guarded  to  prevent  inadvertent  contact, 
and  be  operated  only  by  a  high-voltage 
qualified  electrician.  This  provision 
would  address  equipment  installed  prior 
to  the  effective  date  of  the  proposed 
standard.  Although  installation  within 
metallic  enclosures  as  specified  in 
paragraph  (i)  would  be  preferable  for 
new  equipment,  the  difHculty  in 
retrofitting  existing  equipment  would 
necessitate  the  use  of  the  alternative 
safety  procedure  of  guarding  exposed 
parts  and  requiring  that  work  be 
performed  only  by  a  qualiHed  high- 
voltage  electrician  for  equipment 
presently  in  use  underground. 

Guarding  would  reduce  the  incidence 
of  accidental  contact  with  energized 
parts,  which  could  inflict  serious  injury 
on  miners.  Due  to  the  electrical  dangers 
involved  in  working  with  or  near  high- 
voltage  energized  equipment,  only  those 
who  have  demonstrated  that  they 
possess  the  necessary  knowledge  and 
skill  by  compliance  with  proposed 


S  75.153  should  operate  disconnecting 
devices. 

The  qualified  electrician  referred  to  in 
the  previous  paragraph  would  be 
required  under  proposed  paragraph  (k) 
to  wear  rubber  insulating  gloves  rated  at 
least  20,000  volts,  which  have  protective 
coverings,  such  as  leather,  designed  to 
prevent  physical  damage  to  the 
insulating  material.  The  use  of  insulated 
sticks,  fuse  tongs  or  pullers  would  also 
be  required  when  operating 
disconnecting  devices  with  exposed 
energized  parts.  Paragraph  (1)  would 
require  such  equipment  to  be  insulated 
and  maintained  to  protect  the  qualified 
electrician  from  exposure  to  voltage. 

Paragraph  (m)  is  derived  from  existing 
§  75.705-7.  It  would  require  gloves, 
insulated  sticks,  fuse  tongs  and  pullers 
to  be  examined  before  each  use  for 
visible  signs  of  physical  damage  and 
defects.  If  damage  or  defects  are  found, 
these  items  would  be  required  to  be 
removed  from  the  underground  areas  of 
the  mine.  Under  the  standard,  qualified 
electricians  would  have  some 
responsibility  for  ensuring  their  own 
personal  safety.  It  would  assure  that 
they  would  not  use  and  rely  for  their 
protection  on  damaged  or  defective 
gloves  or  tools.  Protective  items  which 
have  been  rendered  ineffective  would 
not  be  used  inadvertently  by  qualified 
electricians  responsible  for  operating 
disconnecting  devices  if  they  are 
required  to  be  taken  out  of  the 
underground  areas  of  the  mine. 

Rubber  insulating  gloves  would  have 
to  be  electrically  tested  at  least  every 
six  months  under  paragraph  (o),  derived 
from  existing  {  75.706.  Testing  would 
involve  procedures  designed  to  locate 
damaged  portions  of  the  gloves  which 
are  not  discernible  through  visual 
inspection  alone.  These  provisions  are 
intended  for  the  protection  of 
electricians  against  unnecessary 
exposure  to  life-threatening  voltages  by 
emphasizing  compliance  with  accepted 
safety  practices. 

Section  75.511    Cable  Couplers 

Proposed  {  75.511  would  combine  and 
clarify  existing  S§  75.607,  75.803-1, 
75.805,  75.902  and  75.902-1,  which 
address  requirements  for  cable  couplers. 
The  proposal  is  intended  to  provide 
more  performance-oriented  standards 
for  the  devices.  Paragraph  (a)  would 
require  cable  couplers  to  enclose  all 
power  conductors  of  the  circuit  in  which 
they  are  used.  This  provision  would 
protect  miners  from  electric  shocks  due 
to  contact  with  exposed  energized 
conductors. 

Couplers  would  also  have  to  be 
equipped  with  a  metallic  outer  shell 
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when  the  nominal  voltage  of  the  circuit 
exceeds  600  volts  under  the  proposal.  A 
metallic  outer  shell  would  offer 
mechanical  protection  for  connections, 
and  serve  to  maintain  a  continuous 
grounding  path  for  the  coupler.  The 
proposal  would  require  that  cable 
couplers  have  voltage  ratings  of  at  least 
the  nominal  voltage  of  the  circuit,  and 
current  ratings  of  at  least  the  maximum 
continuous  current  rating  of  the  circuit 
in  which  the  couplers  are  used.  To 
protect  against  electric  shocks  or  bums, 
couplers  should  have  voltage  and 
current  ratings  compatible  with  those  of 
the  circuits  they  serve. 

The  standard  would  require 
construction  of  cable  couplers  so  that 
ground-check  conductors  or  interlock 
circuit  conductors  will  separate  first, 
and  equipment  safety  grounding 
conductors  will  separate  last  when  the 
couplers  are  disconnected.  The  safety 
effect  of  this  sequence  would  be  two- 
fold. First  it  would  assure  that 
energized  phase  conductors  are  not 
exposed  if  the  coupler  is  mistakenly 
separated  under  load.  Second,  it  would 
assure  that  equipment  will  remain 
grounded  until  after  the  phase 
conductors  have  been  separated.  In 
these  ways  the  proposal  would  prevent 
electrical  arcing  and  Ignitions,  and 
equipment  grounding  would  be 
maintained  while  phase  conductors  are 
being  separated. 

Couplers  would  have  to  be  equipped 
with  an  electrical  or  mechanical 
interlock  on  all  three-phase  circuits  and 
d-c  trailing  cable  circuits  which  prevents 
the  coupler  from  being  disconnected 
while  energized.  The  voltage  of  interlock 
circuits  would  be  limited  to  40  volts  on 
low-voltage  circuits  and  96  volts  on 
high-voltage  circuits  under  the  proposal. 
This  requirement  would  prevent 
accidental  disconnection  of  the  coupler 
while  under  load.  Connecting  or 
disconnecting  cable  couplers  under  load 
would  be  prohibited  under  the  proposed 
rule.  This  is  a  restatement  of  existing 
S  75.607,  intended  to  prevent  electric 
shocks,  flash  bums  and  ignitions  which 
can  be  caused  by  arcing  when  couplers 
are  discormected  under  load. 

Paragraph  (b]  of  the  proposal  is  new, 
and  would  require  cable  couplers  used 
on  mobile  battery-powered  electric  face 
equipment  to  either  meet  the  approval 
regulations  found  at  30  CFR  S  18.41,  or 
be  held  in  place  by  a  threaded  ring  or  an 
equivalent  mechanical  fastening 
equipped  with  a  captive  device 
removable  only  by  a  special  tool  for 
separation  of  the  connection.  The 
proposed  standard  would  clarify  the 

Agency's  existing  policy  concerning  the 


use  of  cable  couplers  on  mobile  battery- 
powered  electric  face  equipment. 

Existing  {  l&41(f),  specifies  only  the 
use  of  padlocks  as  an  altemative  for 
interlocks  or  explosion-proof  couplers 
on  mobile  battery-powered  electric 
equipment.  However,  MSHA  currently 
permits  the  use  of  other  types  of 
mechanical  locking  devices,  provided 
they  are  equally  as  safe.  The  proposal 
would  incorporate  this  pohcy  by 
allowing  the  use  of  the  altemative 
method  described. 

Section  75.512    Trolley  Taps 

This  standard  is  derived  from  existing 
SS  75.514  and  75.607,  which  require 
electric  conductor  connections  to  be 
mechanically  and  electrically  efficient, 
and  prohibit  the  making  or  breaking  of 
cable  connections  to  junction  boxes 
under  load.  These  requirements  have 
been  adapted  by  the  proposed  standard 
to  apply  to  trolley  tap  connections. 
Under  the  proposed  standard,  pressure- 
type  connectors  would  be  required  to 
coimect  trolley  wires  and  feeder  wires 
to  trolley  taps  when  the  load  of  the 
circuit  exceeds  4.0  amperes.  The  use  of 
standard  hook  type  trolley  taps  would 
not  be  permitted  under  the  proposal 
because  of  their  tendency  to  cause 
arcing  connections  and  excessive 
heating  at  connections  vfi\h  higher 
loads. 

Pressure-type  coimectors  are  spring- 
loaded  devices  which  allow  for  a  very 
tight  connection  between  trolley  taps 
and  trolley  wires.  Hook-type  connectors 
do  not  mechanically  apply  pressure  to 
the  connection.  The  looser  connection 
allows  for  heating  and  arcing,  which 
could  pose  the  risks  of  fire  or  shock  to 
miners.  Requiring  pressure-type 
connectors  could  prevent  these 
occurrences. 

Loads  of  less  than  four  an^)ere8 
typically  serve  lighting  circuits. 
Experience  indicates  that  such  loads 
would  be  provided  with  adequate 
conductivity  at  the  power  connection  to 
the  trolley  wire  or  trolley  feeder  wire  by 
use  of  hook-type  cormectors,  presently 
used  for  this  purpose.  A  four-ampere 
cut-off  point  would  have  the  effect  of 
excluding  all  motor  loads  from  the 
abihty  to  use  hook-type  coimectors,  but 
it  woiild  eliminate  the  need  for 
specially-designed  connectors  for 
lighting  circuits  in  and  around  belt 
drives,  for  example. 

The  proposal  would  not  permit 
connection  or  disconnection  of  trolley 
taps  under  load.  Such  a  practice  would 
expose  miners  to  unnecessary  risk  of 
serious  injury  from  electrical  arcing  and 
ignitions.  The  proposal  would  ensure 
that  safe  work  practices  are  employed 


to  eliminate  the  hazards  when 
connecting  or  disconnecting  trolley  tapa. 

Section  75.513    Lightning  Protection 

This  proposed  standard  is  derived 
from  existing  S  75.521,  which  requires 
lightning  arresters  for  exposed 
ungrounded  power  conductors  and 
telephone  wires  extending  underground 
to  prevent  electric  shocks  and  fires. 
Paragraph  (a)  of  the  proposal  would 
incorporate  the  existing  standard,  but 
the  term  "surge  arresters"  would  now  be 
used.  Surge  arresters  are  defined  by 
proposed  S  75.2(j)  as  devices  used  to 
provide  protection  against  lightning 
surges.  They  are  designed  to  prevent 
lightning  strikes  on  the  surface  from 
being  transmitted  to  the  mine  power 
system  and  energizing  equipment 
frames. 

Paragraph  fb)  contains  new  provisions 
which  would  no  longer  require  lightning 
arresters  to  be  installed  on  power 
conductors  and  telephone  wires, 
provided  they  are  buried,  installed 
beneath  a  protective  metalhc  covering, 
or  enclosed  within  grounded  metallic 
shields,  coverings,  or  enclosures 
throughout  their  entire  length.  These 
types  of  conductors  would  be,  in 
MSHA's  view,  sufficiently  protected 
against  transmittal  of  dangerous 
voltages  caused  by  surface  electrical 
lightning  surges.  The  proposed  change 
would  eliminate  the  need  to  cut  into 
cables  solely  to  install  surge  arresters. 
Thus,  miners  would  not  be  exposed  to 
the  hazards  involved  in  the  process, 
which  would  not  enhance  the  circuit's 
electrical  protection.  Some  commenters 
to  the  preproposal  draft  objected  to  a 
requirement  of  surge  arresters  at 
particular  locations,  based  on  the 
difficulty  of  installation  in  some  cases. 
The  proposal  would  address  such 
concerns  by  offering  an  altemative 
means  of  compUance  under  paragraph 
(b). 

Paragraph  (c]  of  the  proposal  would 
more  clearly  describe  the  proper  surface 
locations  for  surge  arresters  than  does 
the  existing  standard.  On  the  surface, 
they  would  be  required  to  be  located 
within  100  feet  of  where  the  conductors 
enter  the  mine,  are  buried,  installed 
beneath  a  protective  metallic  covering, 
or  enclosed  within  grounded  metallic 
shields,  coverings  or  enclosures,  or  are 
supported  by  grounded  metallic 
messenger  wires. 

Although  the  location  of  a  li^tning 
strike  can  clearly  not  be  controlled,  a 
100-foot  distance  would  limit  the 
distance  in  which  lightning  could  strike 
in  by  a  lightning  arrester,  which  could 
permit  a  voltage  surge  to  be  transmitted 
undergroimd  and  cause  energization  of 
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equipment  frames.  Lightning  strikes 
outby  the  arrester  would  cause  excess 
voltage  to  be  transmitted  to  ground. 

Paragraph  (d)  would  clarify  the 
existing  requirement  at  9  75.521  for  the 
use  of  "suitable  lightning  arresters  of 
approved  type."  The  proposal  would 
instead  require  that  surge  arresters  be 
rated  for  the  maximum  voltage  and 
current  of  the  circuits  they  protect. 
Existing  (  75.521  contains  no  such 
requirement.  The  change  in  the  wording 
of  the  standard  would  make  it  more 
performance-oriented,  clarifying  that 
surge  arresters  should  be  compatible 
with  the  circuits  they  protect.  Lightning 
surges  would  be  prevented  from  causing 
excess  voltages  on  power  conductors 
which  can  be  transmitted  underground 
and  energize  equipment  frames. 

Paragraph  (e)  of  the  proposed  rule 
would  retain  the  existing  requirement  at 
9  75.521  that  surge  arresters  extending 
underground  be  connected  to  a  low- 
resistance  ground  Held  that  is  separated 
by  at  least  25  feet  from  neutral  ground 
Fields.  This  would  separate  the 
underground  grounding  circuit  from  the 
surface  distribution  grounding  circuit, 
thereby  reducing  the  likelihood  of  a 
bghtning  surge  being  transmitted 
undergroimd  from  the  surface  power 
system. 

Section  75.514    Lighting  Fixtures  and 
Photographic  Lighting  Equipment 

Proposed  S  75.514  would  replace 
existing  S  75.522-1,  which  contains 
standards  for  incandescent  lighting  used 
underground  where  non-permissible 
equipment  may  be  used.  Agency 
approval  is  presently  required  under 
existing  regulations  for  all  devices  used 
for  the  purpose  of  lighting  the  areas  of 
underground  coal  mines.  The  proposal 
would  no  longer  require  submittal  to  a 
lengthy  approval  process  for  lighting 
devices  used  in  areas  where  permissible 
equipment  is  not  required,  because  the 
hazards  to  miners  outby  face  areas  are 
such  that  prior  approval  of  the 
equipment  is  not  a  necessity,  in  MSHA's 
view.  The  Agency  believes  that  the 
proposed  lighting  standards  will  provide 
protection  equivalent  to  that  under 
existing  standards. 

Lighting  equipment  used  in  areas 
where  permissible  equipment  is  required 
currently  must  be  approved  under  part 
18.  Proposed  S  75.502  would  still  require 
such  equipment  to  be  permissible.  This 
proposed  standard  would  set 
installation  requirements  for  lighting 
devices  used  only  in  outby  areas,  and 
would  offer  more  flexibilify  in 
underground  lighting  by  not  restricting 
lamps  to  either  incandescent  or 
fluorescent  types. 


Paragraph  (a)  of  the  proposal  would 
require  lamps  used  to  illuminate  slopes 
and  enclosed  underground  structures  to 
be  installed  within  glass,  plastic  or 
equivalent  enclosures.  The  hazard 
addressed  by  the  standard  is  breakage 
of  glass  and  exposure  of  energized 
lighting  conductors  resulting  from  such 
damage.  This  condition  gives  rise  to 
shock,  short-circuit  and  ignition  hazards. 
Equipment  and  materials  that  could 
damage  the  lighting  fixture  are  often 
transported  through  slope  areas  of  the 
mine.  In  addition,  enclosed  underground 
structures  typically  have  limited 
clearance  area.  The  possibility  of 
equipment  or  persons  damaging  lighting 
fixtures  and  coming  in  contact  with  the 
'  exposed  parts  is  therefore  greater  in 
these  areas  of  the  mine. 

Under  paragraph  (b),  incandescent 
lamps  used  to  illimfiinate  walkways  and 
work  areas  would  have  to  be  contained 
in  glass,  plastic  or  equivalent 
enclosures,  or  installed  within 
weatherproof  sockets.  If  incandescent 
lamps  are  installed  in  weatherproof 
sockets,  the  proposal  would  require 
them  to  be  located  at  least  eight  feet 
vertically  and  three  feet  horizontally 
from  walkways  and  work  areas.  These 
provisions  would  assure  that  miners  will 
not  be  shocked  by  contact  with  lighting 
devices.  Further,  the  enclosures 
described  would  not  allow  combustible 
materials  or  water  to  contact  energized 
lighting  circuits  and  cause  short-circuits 
or  ignitions.  The  proposal  allows  the 
option  of  using  weatherproof  sockets  in 
walkways  since  locating  them  eight  feet 
above  the  walkway  would  provide 
equivalent  protection  by  location. 

For  compliance  with  paragraphs  (a) 
and  (b),  MSHA  would  consider  any 
material  similar  in  durabihty  and 
capable  of  providing  adequate 
protection  against  contact  by  persons, 
materials  or  the  environment  to  be 
equivalent  to  glass  or  plastic.  By 
allowing  such  an  alternative,  the 
proposal  would  not  prevent  the  use  of 
elective  enclosure  materials  which  may 
be  developed  in  the  future. 

Paragraph  (c)  would  require 
incandescent  lamps  located  in  areas 
other  than  those  specified  in  paragraphs 
(a)  and  (b)  to  be  installed  in 
weatherproof  sockets  or  within  glass, 
plastic  or  equivalent  enclosures.  These 
provisions  would  also  ensure  that 
miners  will  not  inadvertently  contact  the 
energized  filaments  of  broken  lighting 
devices  and  that  lamps  would  not  be 
able  to  contact  and  ignite  combustible 
materials  underground.  Weatherproof 
sockets  or  the  specified  enclosures 
would  assure  that  wet  mining  conditions 


will  not  cause  short-circuits  of  lighting 
fixtiu-es. 

Paragraph  (d)  would  reduce  the  risk  of 
underground  mine  fires  by  prohibiting 
lamps  from  coming  into  contact  with 
combustible  materials.  Except  as 
provided  in  paragraphs  (b)(2)  and  (c)  of 
the  standard,  lamps  would  have  to  be 
enclosed  within  glass,  plastic  or 
equivalent  enclosures  to  prevent  such 
contact.  Paragraph  (e)  is  new,  and 
would  prohibit  the  use  of  low-pressure 
sodium  lamps  underground.  This  type  of 
lamp  typically  contains  enough  sodium 
to  cause  a  fire  or  explosion  if  the 
chemical  should  come  in  contact  with 
coal  dust  in  the  presence  of  water. 
Therefore,  low-pressure  sodium  lamps 
would  not  be  suitable  for  use 
underground. 

Paragraph  (f)  would  set  new 
provisions  for  the  use  of  nonpermissible 
electronic  photographic  equipment  in 
areas  where  permissible  equipment  is 
required,  provided  certain  safety 
precautions  are  taken.  Electronic 
photographic  equipment  could  be  used  if 
the  area  is  ventilated  with  air  that  has 
not  been  used  to  ventilate  coal  cutting  or 
loading  operations,  which  contains  less 
than  1.0  percent  methane.  Air  which  has 
not  ventilated  coal  cutting  or  loading 
operations  would  typically  contain 
lower  concentrations  of  methane,  and 
thus,  less  risk  of  fire  would  be  present. 
The  equipment  could  only  be  used  under 
supervision  of  a  certified  person,  as 
defined  in  existing  S  75.2(a),  who  would 
be  required  to  test  for  methane  before 
and  during  the  operation. 

The  proposed  rule  would  allow  the 
use  of  photographic  equipment 
underground  under  controlled 
conditions.  This  equipment  would  be 
permitted  in  face  areas  of  underground 
coal  mines  provided  proper  safety 
measures  are  followed.  Underground 
photography  has  been  a  particularly 
beneficial  tool  for  operators  and  the 
Agency  in  investigating  the  causes  of 
mine  accidents  and  preparing  training 
materials  intended  to  avoid  such 
accidents,  and  this  provision  would 
facihtate  its  use. 

Section  75.515    Insulation  of  Electric 
Conductors  and  Cables 

This  section  is  derived  from  existing 
§S  75.517.  75.517-1,  and  75.804.  The 
proposed  standard  is  intended  to 
simplify  interpretation  of  current 
standards,  although  there  is  little 
substantive  difference  between  the 
requirements  of  the  existing  and 
proposed  rules.  Existing  S  75.517-2 
would  be  deleted  under  the  proposal,  as 
it  contains  compliance  dates  which 
would  no  longer  be  applicable. 
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Paragraph  (a)  of  the  proposed  rule 
would  require  insulation  having  a 
voltage  rating  of  at  least  the  nominal 
voltage  of  the  circuit  on  electric  power, 
control,  ground-check,  interlock  and 
communication  conductors  and  cables. 
Properly  rated  insulation  would  guard 
against  dangerous  eventualities  such  as 
short-circuits,  flash  bums  and 
electrocutions.  At  least  two  fatalities 
have  occurred  since  1970  because  the 
victims  contacted  cable  whose 
insulation  was  inappropriate  for  the 
cable's  voltage. 

Trolley  wires  and  trolley  feeder  wires 
installed  with  mine  track,  grounded 
power  conductors  of  d-c  feeder  systems, 
equipment  and  system  grounding 
conductors,  and  bare  signal  wires  of  less 
than  40  volts  would  be  excepted  from 
the  insulation  requirement,  because  of 
the  nature  of  their  uses  underground. 
Insulation  of  trolley  wires  in  track 
entries,  for  instance,  would  render  them 
inoperative  for  their  intended  use.  The 
proposed  rule  would  clarify  the  term 
"trolley  feeder  wires"  to  indicate  that 
only  those  used  with  mine  track  would 
be  excepted  from  the  standard.  Feeder 
wires  which  are  located  in  walkways, 
for  instance,  would  have  to  be  insulated 
under  the  proposed  rule  to  protect 
miners  from  contacting  energized 
conductors. 

Equipment  and  safety  grounding 
conductors  would  also  be  excepted  from 
the  insulation  requirement  under  the 
proposal,  since  they  present  little  or  no 
shock  hazard  to  miners.  MSHA 
experience  indicates  that  bare  signal 
wires  of  less  than  40  volts  would  not 
compromise  miner  safefy  as  such 
circuits  typically  have  very  low  energy 
levels. 

Paragraph  (b)  is  new,  and  would 
require  exposed  electric  connections 
and  resistor  grids  to  be  insulated.  When 
insulation  would  be  impractical,  they 
would  be  required  to  be  guarded  to 
prevent  inadvertent  contact  by  persons 
or  equipment.  This  provision  would 
allow  compliance  alternatives  of  equal 
effectiveness  for  the  protection  of 
miners. 

Section  75.516    Mechanical  Protection 
of  Conductors  and  Cables 

This  section  would  clarify  SS  75.516-2, 
75.517,  and  75.606.  Electric  conductors 
and  cables,  and  communication  wires 
and  cables  would  be  required  to  be 
protected  against  damage  to  the  outer 
jacket  and  insulation.  These  types  of 
cables  and  conductors  are  subjected  to 
heavy  use  and  rough  treatment 
underground.  They  can  be  damaged 
when  run  over  by  large  equipment,  by 
rubbing  against  coal  ribs  or  floor,  or  by 
wear  and  tear  due  to  excessive  use.  This 


type  of  mechanical  damage,  if 
undiscovered,  places  miners  at  risk  of 
injury  while  handling  cables.  The  term 
"functional  damage"  means  any  damage 
which  would  defeat  the  jacket  or 
insulation's  abilify  to  perform  its 
protective  function.  Scuffing  or  marking 
of  the  outer  jacket  which  does  not  affect 
the  function  of  the  jacket  would  not  be 
cited  under  the  proposal. 

Existing  S  75.606  requires  that  trailing 
cables  be  adequately  protected  to 
prevent  damage  by  mobile  electric 
equipment.  The  proposal  would  expand 
this  requirement  by  specifying  means  for 
providing  trailing  cables  with  protection 
from  damage  by  mobile  electric 
equipment,  by  bridges,  trenches, 
suspension  from  the  mine  roof,  or  rib  or 
by  location.  These  are  the  methods  that 
the  Agency  would  consider  appropriate 
for  protecting  trailing  cables  from 
equipment  passing  over  or  under  the 
cables. 

The  proposal  would  call  for  a  bridge, 
trench  or  suspension  device  to  be  built 
or  installed  for  protection  of  a  trailing 
cable  or  for  the  cable  to  be  located 
where  it  would  not  be  exposed  to 
damage  by  mobile  electric  equipment 
The  adequacy  of  the  protection  supplied 
by  the  bridge,  trench,  suspension  device 
or  location  would  be  measured  by  how 
well  it  protected  the  trailing  cable  from 
physical  damage.  For  example,  where  a 
trailing  cable  is  located  in  a  trench,  but 
has  been  damaged  by  mobile  electric 
equipment  running  over  the  trench,  an 
MSHA  inspector  might  conclude  that 
there  was  a  violation,  despite  use  of  a 
trench,  since  damage  to  the  cable  had 
not  been  prevented. 

Contact  with  bare  wires  on  damaged 
insulated  conductors  and  cables  could 
result  in  fatal  electric  shocks  to  miners. 
Exposed  wires  can  also  represent  an 
ignition  source  for  methane  and  coal 
dust  This  clarified  standard  for  the 
physical  protection  of  conductors, 
cables,  wires  and  trailing  cables  could 
prevent  such  hazards  to  miners. 

Section  75.517    Support  of  Insulated 
Conductors  and  Cables 

This  section  of  the  proposal  is  derived 
from  existing  SS  75.516.  75.516-1,  and 
75.516-2,  and  would  set  requirements  for 
the  support  of  insulated  conductors  and 
cables.  Paragraph  (a)  would  require 
insulated  electric  conductors  and  cables 
to  be  installed  on  insulators  or  insulated 
J-hooks.  The  proposal  would  no  longer 
limit  the  use  of  insulated  J-hooks  to  a 
six-month  temporary  period,  as  does  the 
current  regulabon.  Insulated  J-hooks 
would  be  permitted  to  support  insulated 
conductors  and  cables  under  the 
proposal  because  those  having 
appropriate  dielectric  and  tensile 


strengths  have  been  demonstrated  to  be 
excellent  insulators  for  the  protection  of 
insulated  conductors  and  cables. 

Contact  by  insulated  conductors  and    « 
cables  with  combustible  materials,  roof, 
or  ribs  would  be  prohibited  under  the 
proposal  as  in  the  existing  regulations. 
Such  contact  represents  a  fire  hazard, 
should  the  conductor's  insulation 
become  overheated  or  damaged. 
However,  trailing  cables,  metallic 
shielded  cables,  conductors  installed  in 
conduits,  equipment  and  system 
grounding  conductors,  and  grounded 
power  conductors  on  d-c  feeder  circuits 
would  be  excepted  from  the  proposed 
support  requirements.  These  types  of 
conductors  are  designed  to  withstand 
stress  and  physical  damage,  therefore 
eliminating  the  need  for  the  protection 
offered  by  insulators  and  insulated  J- 
hooks.  Conductors  in  conduits  would  be 
included  in  the  excepted  class  because 
conduit  provides  adequate  protection  for 
the  conductor. 

Under  paragraph  (b),  a  new  provision, 
materials  other  than  insulators  may  be 
used  to  support  cables  meeting  the 
requirements  of  proposed  S  75.601, 
provided  they  are  supported  from 
noncombustible  materials.  Materials 
used  to  suspend  cables  would  be 
required  to  be  flame-resistant  insulated 
for  at  least  the  maximum  voltage  of  the 
circuit  and  have  a  tensile  strength  of  at 
least  three  times  the  weight  supported. 
These  specifications  would  describe 
suitable  materials  for  the  support  of 
flame-resistant  trailing  cables,  therefore 
offering  some  flexibilify  to  operators  in 
their  choice  of  support  methods.  This 
provision  of  the  proposed  rule  would 
incorporate  current  Agency  policy  on 
the  use  of  support  materials  other  than 
those  which  would  be  required  by 
paragraph  (a). 

Paragraph  (c)  would  require  that 
communications  circuits  be  installed  so 
as  not  to  contact  light  or  power  circuits. 
The  effect  of  this  provision  would  be  to 
prevent  energization  of  the 
communication  circuit  and  equipment  to 
the  voltage  potential  of  the  power 
circuit  Tbe  risks  of  electric  shock  or 
electrocution  would  be  minimized  under 
the  standard. 

Paragraph  (d)  would  require 
communication  wires  or  cables  installed 
in  track  entries  to  be  located  on  the 
opposite  side  of  the  trolley  wire  or 
trolley  feeder  wire.  Possible  physical 
damage  to  the  communication  circuit 
and  the  passage  of  voltage  from  the 
trolley  circuit  would  thereby  be 
prevented.  The  exception  in  the  existing 
standard  for  conununication  wires 
which  are  buried  would  no  longer  be 
necessary,  since  burying  the  circuit 
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would  be  an  acceptable  means  of 
installatiao  under  proposed  paragraph 
(b),  provided  H  does  not  contact  light  or 
power  drcnits. 

Section  75^18    Insulators  and  Insulated 
I-Hooks 

Proposed  t  75^18  is  derived  from 
existing  (  75^16-1.  It  would  set  more 
specific  requirements  than  does  the 
existing  standard  for  insulators  and 
Insulated  J-hooks  suitable  for  the 
support  of  insulated  conductors  and 
cables.  Under  the  proposal  insulators 
and  insulated  J-hooks  would  be  required 
to  have  flame-resistant  insulating 
material  with  a  dielectric  strength  of  at 
least  eight  times  the  maximum  voltage 
of  the  circuit  Flame-resistance  and 
adequate  dielectric  strength  would 
assure  that  an  overheated  cable  would 
not  become  grounded  through  the 
insulator  and  cause  a  ground  fault  in  the 
circuit 

Additionally,  a  new  provision  of  the 
proposal  would  require  insulators  and 
insulated  J-hooks  to  have  a  tensile 
strength  of  at  least  three  times  the 
supported  weight  This  would  prevent 
failure  of  the  suspension  mechanism. 
Failure  of  one  of  the  supports  could 
cause  a  chain  reaction  failure  of  all  of 
the  supports  which  suspend  a  cable. 
Such  an  occurrence  could  allow  cables 
to  contact  the  mine  floor  or  mining 
equipment,  which  could  damage  the 
cable,  creating  a  risk  of  fire  or  electrical 
injury  to  miners.  Failure  of  supports 
could  also  cause  heavy  cable  to  fall  and 
strike  persons  working  or  traveling 
nearby.  The  standard  would  assure  that 
cables  are  adequately  supported  in 
order  to  prevent  such  injuries. 

Section  75.519    Alices,  Repairs  and 
Terminations  of  Conductors  and 
Trailing  Cables 

This  section  is  derived  from  standards 
for  maintenance  of  conductors  and 
cables  in  existing  9S  75.511,  75.514, 
75.517.  75J04.  75J04.  75.810  and  75.906. 
The  proposal  would  consolidate  and 
clarify  existing  requirements  for  spUces, 
repairs  and  terminations  and  establish 
procedures  for  making  acceptable 
repairs  and  splices  in  trailing  cables  and 
shielded  cable.  It  would  clarify  existing 
standards  to  promote  proper  repair  and 
spUcing  of  low-voltage  cables  to 
maintain  the  integrity  of  all  components 
within  a  cable,  and  to  retain  to  the 
greatest  extent  possible,  their  original 
characteristics. 

Under  paragraph  (a),  high-voltage 
cables  would  be  required  to  be  spUced. 
terminated,  or  repaired  by  high-voltage 
qualified  electridans.  As  discussed 
previously,  the  Agency  feels  that  such 
persons  would  br^  the  necessary  skill 


and  knowledge  to  the  task  to  assure 
safety.  For  similar  reasons,  paragraph 
(b)  would  require  that  low-voltage 
trailing  cables  be  spliced,  repaired  or 
terminated  by  a  qualified  electrician  or 
a  qualified  cable  splicer. 

Paragraph  (c)  of  the  proposal  would 
require  spUces  and  repairs  in  low- 
voltage  trailing  cables  to  be  made  with 
splice  and  repair  kits  that  meet  the 
flame-resistance  tests  in  existing  S  18.64. 
Existing  H  75.600  and  75.600-1  require 
that  trailing  cables  used  in  underground 
coal  mines  meet  the  requirements  for 
flame-resistant  cables  set  forth  in  30 
CFR  18.64.  The  proposal  would  clarify 
the  intent  of  the  existing  rule  by 
requiring  that  splice  and  repair  kits  meet 
the  flame-resistance  tests  in  part  18. 

The  proposal  would  no  longer  permit 
the  use  of  what  an  commonly  called 
"temporary  splices"  in  traiUng  cables. 
The  Standard  Dictionary  of  Mining, 
Mineral  and  Related  Terms  cites  Oie 
Federal  Coal  Mine  Safety  Act  of  1963  in 
defining  a  temporary  splice  as  one  that 
does  not  have  a  rubber  or  neoprene 
Jacket  vidcanized  over  the  splice  and 
bonded  to  the  cable  jacket.  Presently, 
one  temporary  spUce  is  permitted  for  a 
period  of  twenty-four  hours  in  order  to 
allow  equipment  served  by  a  damaged 
cable  to  finish  the  shift  or  be  moved  for 
repwirs.  Such  splices  could  be  made 
quickly,  and  therefore  helped  to  prevent 
costly  and  burdensome  delays. 

As  noted,  the  proposed  standard 
would  require  all  low-voltage  trailing 
cable  splices  to  be  made  with  spUce  kits. 
Such  kits  are  developed  to  facihtate  the 
making  of  splices  in  a  quick  and 
efficient  manner.  With  temporary 
splices,  the  methods  and  t^>es  and 
amounts  of  materials  used  are  largely  up 
to  the  individual  performing  the  work. 
For  instance,  the  outer  jacket  is  often 
sealed  with  tape  in  lieu  of  proper 
vulcanizing.  By  contrast,  splice  kits 
typically  leave  little  room  for  individual 
differences  in  splicing  methods.  The  kits 
contain  precise  instructions  and 
materials  designed  to  preserve  the 
integrity  of  the  original  cable. 

A  review  of  the  fatality  record  since 
1970  reveals  that  at  least  two  miners 
have  been  electrocuted  as  a  result  of 
contact  with  leakage  current  through 
temporary  splices.  With  the  use  of  splice 
kits,  spUces  in  trailing  cables  having 
adequate  insulation  and  proper  jackets 
can  be  made  as  easily,  and  hi  about  the 
same  time  as  temporary  splices. 
Therefore,  the  need  for  temporary 
splices  has  been  alleviated  by 
advancements  In  spUce  kit  technt^ogy. 

Flame-resistance  tests  are  made  on 
assembled  specimens  by  MSHA's 
Approval  and  Certification  Center. 
Acceptance  wmAing*  appear  on  the 


outer  Jacket  of  the  repair  or  splice. 
indicating  that  it  has  passed  the  tests 
and  was  found  to  be  acceptable  by 
MSHA.  This  would  ensure  that  when 
the  splice  and  repair  kit  was  assembled 
in  accordance  with  the  manufacturer's 
instractions.  the  kit  would  have  fire- 
resistant  properties  similar  to  those  of 
the  cable's  original  components.  MSHA 
is  considering  proposing  an  approval 
regulation  for  splice  and  repair  kits. 
Under  such  a  proposal,  a  splice  and 
repair  kit  for  trailing  cables  would  have 
to  be  approved  by  MSHA  prior  to  its  use 
in  a  coal  mine. 

Paragraph  (d)  would  require  that  the 
outer  Jacket  of  each  splice  and  repair  in 
a  high-voltage  trailing  cable  be 
vulcanized  or  molded  with  materials 
that  are  flame-resistant  in  accordance 
with  S  18.64.  Under  the  existing 
regulations,  splices  and  repairs  often 
overlap  the  outer  jacket  of  the  trailing 
cable  at  each  edge.  This  oveiiap, 
referred  to  as  lipping,  is  often  held  down 
with  electrical  tape.  The  proposal  would 
allow  this  practice  to  continue. 
Paragraph  (e)  would  require  splices  and 
repairs  in  all  other  cables  to  be  sealed  to 
exclude  moisture.  Therefore,  the 
wetness  of  the  underground  atmosphere 
would  not  cause  sparking  or  arcing  at 
the  splice  or  repair  site. 

Under  paragraph  (f),  only  one 
connection  point  in  each  conductor 
would  be  permitted  in  a  trailing  cable 
splice.  Splice  kits  are  not  designed  for 
more  than  one  connection  point  for  each 
conductor.  A  potential  hazard  occurs 
when  kits  are  utilized  outside  their 
designed  use  parameters.  Kits  are 
designed  in  order  to  provide  the  best 
electrical  conductivity  possible.  Part  of 
this  design  is  the  single  connection  of 
two  severed  ends  of  trailing  cable.  The 
introduction  of  more  than  one 
connection  point  reduces  the  electrical 
conductivity  of  the  splice  to  an 
unacceptable  level  that  could  lead  to 
inadequate  electrical  conductivity  for 
the  circuit  and  an  eventual  shock  and 
fire  hazard  on  the  circuit  and  the 
equipment  the  circuit  serves. 

Paragraph  (g)  would  require  that 
terminations  of  shielded  high-voltage 
cables  include  stress-relief  on  each 
conductor,  in  order  to  prevent 
unnecessary  strain  on  and  damage  to 
the  conductors  capable  of  creating  a 
shock  hazard.  Under  paragraph  (h). 
metallic  shielding  of  single-conductor 
cables  would  be  required  to  be 
connected  to  messenger  wires  and 
equipment  safety  grounding  conductors 
at  each  spUce  and  termination. 
CompUance  with  this  provision  would 
increase  the  likelihood  of  maintaining  a 
reliable  grounding  drcnit 
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Paragraph  (i)  would  contain 
performance  specifications  for  splices 
and  repairs.  They  would  be  required  to 
have  conductivity  and  current-carrying 
capacity  sufficient  to  prevent  insulation 
damage  from  heated  conductors.  This 
provision  would  require  a  splice  or 
repair  to  match  the  ampacity  of  the  rest 
of  the  cable  as  closely  as  possible, 
which  would  reduce  the  risk  of  damage 
to  the  insulation  from  overheating  of  the 
connection.  Damaged  insulation  could 
place  miners  at  risk  of  contacting 
energized  cable  components. 

Severed  conductors  would  have  to  be 
joined  by  welding  or  compression-type 
connectors.  MSHA's  experience  in 
evaluating  the  reasons  for  trailing  cable 
splice  separation  indicates  that  welding 
and  compression-type  connectors  are 
the  most  effective  and  reliable.  The 
knotting  of  the  severed  ends  of 
conductors  or  other  similarly  inefficient 
means  of  joining  conductors  would 
result  in  a  weaker  cable  which  could 
lead  to  cable  separation  when  the  cable 
is  put  under  tension  or  is  otherwise 
stressed.  The  use  of  knotting  could  also 
cause  the  splice  or  repair  to  be 
electrically  inefficient  because  of  the 
incompleteness  of  the  connection,  and 
create  a  high-resistance  area  within  the 
cable.  This  could  result  in  overheating, 
arcing  and  sparking  of  the  splice, 
causing  a  shock  or  fire  hazard.  The 
proposal  would  prohibit  the  use  of  such 
splicing  methods,  and  require  the  use  of 
tight-fitting  connections,  provided  for  by 
welding  or  compression-type 
connectors. 

Each  power,  control,  and  ground- 
check  conductor  would  have  to  be 
Individually  re-insulated  with  insulation 
of  at  least  the  same  thickness, 
temperature  rating,  and  dielectric 
strength  as  that  of  the  original 
insulation.  This  would  address  the 
potential  hazard  of  splice  failures  due  to 
insulation  deterioration  caused  by 
overheating  and  voltage  stresses 
exceeding  the  insulation  rating.  Phase- 
to-phase  and  phase-to-ground  short- 
circuits  from  weaker  insulation  would 
also  be  prevented  under  the  provision. 

Splices  and  repairs  would  be  required 
to  have  semi-conducting  tape  replaced 
over  the  insulation  of  each  power 
conductor  within  shielded  cables.  Semi- 
conducting tape  is  part  of  a  two-part 
shielding  system  employed  in  the  design 
of  the  cable.  It  is  an  important  safety 
function  to  replace  the  semi-conducting 
tape  over  the  power  conductor 
insulation  to  ensure  that  the  spUce  or 
repair  retains  the  same  shielding 
properties  as  the  original  cable. 

Additionally,  the  proposal  would 
require  shielding  in  the  form  of  metallic 
braid  or  serving  (wrap  J.  or  metallic  tape 


to  be  replaced  over  each  power 
conductor  and  applied  in  half-lapped 
layers  within  shielded  trailing  cables. 
As  discussed  previously,  it  is  critical  to 
maintain  shielding  continuity  in  a 
shielded  cable  splice  or  repair.  Any 
break  in  continuity  of  the  shielding 
reduces  its  safety  function.  The  use  of 
metallic  serving  or  braid  would  provide 
for  durability  in  the  trailing  cable,  while 
also  providing  sufficient  flexibifity  of  the 
replacement  shielding  so  that  it  is 
essentially  the  same  as  the  original 
cable. 

In  shielded  cables  other  than  trailing 
cables,  metallic  shielding  in  the  form  of 
metallic  braid,  or  serving  (wrap),  or 
metallic  tape  would  be  required  to  be 
replaced  over  each  power  conductor 
and  applied  in  half-lapped  layers.  The 
option  of  using  tape  would  be  permitted 
only  for  shielded  cables  other  than 
trailing  cables  due  to  the  increased 
potential  for  damage  to  trailing  cables. 
Tape  would  only  be  effective  on  cables 
that  are  not  subject  to  the  constant 
flexing  and  bending  of  trailing  cables. 

Finally,  the  outer  jacket  would  have  to 
be  replaced  to  provide  at  least  the  same 
thickness  and  protection  as  that  of  the 
original  jacket  Therefore,  the  proposal 
would  provide  for  the  physical  strength 
of  the  repaired  jacket  These  provisions 
would  serve  to  preserve  as  nearly  as 
possible,  the  physical  and  electrical 
characteristics  of  the  original  cable  in 
making  splices  and  repairs.  Therefore, 
the  likelihood  of  electrical  arcing  or 
heating  at  the  connection  points  would 
be  reduced. 

Section  75.520    Conductor  and  Cable 
Fittings  and  Strain  Relief  Devices 

This  standard  is  derived  in  part  fiom 
existing  %%  75.515  and  75.605,  which 
require  suitable  fittings  where  cables 
enter  the  metal  frames  of  motors,  spUce 
boxes,  and  electric  compartments.  The 
proposed  rule  embodies  few  changes 
from  the  existing  rules.  Paragraph  (aj 
would  require  cables  to  enter  metallic 
frames  of  electric  enclosures  through 
fittings  sized  for  the  cables,  and  which 
prevent  damage  to  cable  jackets  and  the 
insulation  of  the  internal  conductors. 
Permissible  equipment  would  be 
covered  by  the  apphcable  approval 
regulations.  The  standard  would  lead  to 
seciue  fittings  which  would  cause 
minimal  strain  on  and  damage  to  the 
connections. 

Under  paragraph  (b),  conductors 
would  be  required  to  enter  metallic 
frames  of  enclosures  through  fittings 
with  insulated  bushings  sized  for  the 
conductors.  The  term  "electric 
enclosures"  would  encompass  those 
types  of  compartments  specified  in 
existing  %  75.515.  Insulated  bushings 


would  offer  physical  protection  for 
conductors  to  assure  that  secure  or  tight 
fittings  will  not  damage  them  and  create 
a  shock  hazard. 

Paragraph  (c)  would  embody  an 
exception  to  the  previous  two 
provisions.  Cables  and  conductors  in 
conduit  entering  metallic  frames  of 
electric  enclosures  would  not  have  to  be 
equipped  with  fittings  or  bushings  when 
protection  against  damage  by  sharp 
edges  is  provided.  The  exception  is 
intended  to  offer  a  compUance 
alternative  for  the  protection  of  cables 
and  conductors.  Conduit  would  offer 
added  physical  and  mechanical 
protection  and  support  where  a  cable 
enters  a  metallic  box.  and  therefore 
eliminate  the  need  for  further  protective 
measures.  Metallic  conduit  would 
prevent  the  stresses  an  unprotected 
cable  would  be  subjected  to,  and  would 
also  provide  an  efficient  ground  path  in 
case  of  damage  to  the  cable. 

Paragraph  [d)  would  require  fittings  to 
be  installed  so  as  to  {irevent  mechanical 
strain  on  electrical  connections. 
Hazards  resulting  from  improper 
conductor  and  cable  fittings  include 
electric  shock  and  electrocution  from 
energized  equipment  fi-ames.  Since  1970, 
at  least  two  fatal  electrical  accidents 
have  been  related  to  improperly 
installed  fittings  on  cables  entering 
electric  compartments.  By  requiring 
fittings  used  where  cables  and  insulated 
conductors  enter  electric  compartments 
to  be  designed  to  prevent  strain  on 
electrical  connections,  chaffing  and 
damage  to  the  cable  or  conductor  would 
be  prevented,  and  the  number  of  injuries 
to  miners  bom  these  conditions  would 
be  reduced. 

Trailing  cables  would  have  to  be 
attached  to  the  equipment  being 
supplied  by  an  insulated  strain  clamp  or 
cable  grip.  As  a  matter  of  policy,  both 
strain  clamps  and  cable  grips  are 
permitted  to  meet  the  existing 
requirement  at  {  75.605.  The  proposal 
would  make  it  clear  that  all  trailing 
cables  may  use  cable  grips  in  Ueu  of 
strain  clamps  to  provide  this  protection. 

Section  75.521  Damaged  Conductors 
and  Cables 

This  proposed  section  is  derived  from 
existing  SS  75.517  and  75.603  which  set 
requirements  for  protection  of  power 
wires  and  cables,  and  splices  in  trailing 
cables,  respectively.  The  proposal  would 
set  conditions  under  which  damaged  or 
defective  conductors  and  cables  would 
have  to  be  removed  from  service  or 
repaired.  Under  the  proposal 
conductors  and  cables  would  be 
required  to  be  deenergized, 
disconnected  in  accordance  with 
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proposed  |  75.506,  and  either  removed 
from  service  or  repaired  when  the  outer 
jacket  conductor,  conductor  insulation, 
or  a  splice  or  repair  has  been  damaged, 
and  when  a  splice  or  repair  heats  or 
sparks. 

Maintaining  conductors  and  cables  in 
proper  physical  condition  is  essential  to 
the  level  of  safety  of  miners  handling 
and  working  around  them.  Damaged 
outer  jackets  or  improperly  made 
splices,  for  example,  could  subject 
miners  to  electrical  injury  or 
electrocution.  Cable  damage  could  also 
provide  an  ignition  source  when 
energized  conductors  are  exposed  to  the 
coal  mine  atmosphere.  The  proposed 
standard  would  address  these  dangers. 

Section  75.522  Ampacities  of  Low- 
Voltage  Conductors 

This  standard,  derived  from  existing 
§8  75.513  and  75.513-1.  would  set 
allowable  ampacities  and  sizes  for  low- 
voltage  conductors.  Ampacity  is  defined 
by  the  proposal  as  the  current-carrying 
capacity  of  electric  conductors 
expressed  in  amperes.  The  proposed 
standard  would  consolidate  ampacity 
regulations  for  conductors  supplying  a 
single  motor,  two  or  more  motors, 
battery  chargers,  welders,  lighting 
fixtures,  heaters,  transformers  and 
rectifiers,  multiple  loads  and  other 
equipment.  The  standard  would  not 
apply  to  conductor  ampacities  for 
permissible  equipment  which  are 
specified  in  the  appropriate  approval 
regulations. 

The  proposal  represents  some  change 
from  the  existing  rules.  References  to  the 
1968  edition  of  the  NEC,  which, 
according  to  comments  to  the 
preproposal  draft  made  interpretation 
cumbersome,  would  be  deleted.  The 
proposed  rule  and  accompanying 
ampacity  tables  would  provide 
operators  with  the  information 
necessary  to  select  the  proper 
conductors  to  safely  serve  electric 
equipment 

Under  paragraph  (a),  electric 
conductors  would  be  required  to  be  of  a 
size  and  current-carrying  capacity  to 
assure  that  a  rise  in  temperature 
resulting  from  normal  operating 
conditions  does  not  damage  the 
insulation  and  conductors.  Such  damage 
could  expose  persons  to  electric  shock, 
electrocution,  or  fire  hazards,  llierefore, 
conductor  sizes  and  ampacities  should 
be  compatible  with  the  voltage  and 
current  levels  used  in  the  drcoit 

In  paragraph  (b).  the  required 
{unpacities  of  conductors  suppisring  a 
single  motor  would  b«  at  least  125 
percent  of  the  maximum  foU-load 
current  of  the  motor.  Paragraph  (c) 
would  set  the  ampacity  of  feeder 


conductors  which  supply  one  or  more 
loads  to  be  at  least  the  sum  of  the  full- 
load  currents  of  all  the  motors  plus  25 
percent  of  the  highest  full-load  current 
of  the  largest  motor. 

Paragraph  (d)  would  require  the  size 
of  conductors  specified  in  paragraphs 
(a)  through  (c)  to  conform  with  ampacity 
Tables  F-1  through  F-4.  which  would 
accompany  the  standard.  The  tables  list 
minimum  sizes  of  conductors  for  flexible 
cords  rated  300  and  600  volts,  portable 
power  cables  rated  2,000  volts  or  less, 
and  conductors  other  than  flexible  cords 
or  portable  cables  rated  2,000  volts  or 
less.  The  tables  are  based  on 
information  derived  from  the  NEC  and 
the  Insulated  Cable  Engineers 
Association  (ICEA),  accepted  by 
electrical  engineers  as  reliable  resource 
materials  containing  safe  industry 
standards. 

Section  75.523  Overcurrent  Protection 

This  section  would  address 
overcurrent  protection  for  electric 
circuits  and  equipment  with  circuit 
breakers,  fuses  or  other  automatic 
circuit  interrupting  devices.  Overcurrent 
protection  for  high-voltage  trolley 
circuits,  trailing  cables,  and  permissible 
equipment  would  not  be  addressed  by 
the  standard.  Standards  specifically 
applicable  to  these  circuits  and 
equipment  are  contained  in  MSHA'i 
approval  regulations  in  part  18  and  other 
subparts  of  the  proposed  electrical 
standards.  Therefore,  i  75.524  would 
only  apply  to  equipment  and  drcnits 
which  are  not  specifically  addressed 
elsewhere  in  MSHA's  rules. 

Performance  requirements  for 
overcurrent  protective  devices  would  be 
spelled  out  in  the  proposed  rule,  based 
on  references  to  the  ratings  tables 
accompanying  the  proposal.  The 
standard  and  tables  would  replace 
existing  §  S  75.518  and  75.518-1.  which 
refer  to  the  1968  edition  of  the  NEC  for 
information  governing  overcurrent 
protection.  "Hie  tables  accompanying  the 
proposal  would  codify  overcurrent 
protection  requirements,  and  eliminate 
the  need  for  reference  to  the  code.  They 
are  based  on  accepted  safety  standards, 
as  well  as  information  taken  from  the 
NEC. 

Paragraph  (a)  of  the  proposed  rule 
would  require  all  electric  circuits  and 
equipment  to  be  protected  against 
overcurrents  by  circuit  breakers,  fuses, 
or  other  automatic  circuit  interrupting 
devices  which  meet  the  proposed 
requirements,  except  as  otherwise 
provided  in  MSHA's  regulations.  The 
overcurrent  protection  provisions  and 
the  tables  specifying  ratings  and  settings 
for  protective  devices  would  assure 
proper  deenergization  of  drcoits  and 


equipment  in  the  event  of  overcurrent 
conditions.  Arcing  and  conductor 
overheating,  and  the  resulting  hazards  to 
miners  such  as  fires  and  electric  shock 
would  thereby  be  prevented. 

Under  paragraph  (b),  overload  devices 
would  be  required  to  be  installed  In 
each  ungrounded  conductor  supplying 
motors.  They  would  have  to  be  rated  or 
set  as  specified  in  Table  F-5,  detailing 
maximum  ratings  or  settings  of  motor 
overload  protective  devices,  and  cause 
deenergization  of  all  ungrounded  power 
conductors  of  three-phase  motors  when 
any  phase  is  overloaded.  This  would 
assure  that  overcurrent  conditions  are 
not  transmitted  to  all  phases. 

Paragraph  (c)  would  require  circuit 
breakers  to  be  installed  to  provide  short- 
circuit  protection  for  branch  circuits 
supplying  three-phase  motors,  and  rated 
or  set  as  specified  In  Table  F-6.  The 
reference  table  would  list  maximum 
ratings  or  settings  for  circuit  breakers 
providing  short-circuit  protection  for 
motor  branch  circuits  and  devices 
supplying  power  to  three-phase  motors. 

Under  paragraph  (d).  circuit  breakers 
or  fuses  would  be  required  to  be 
installed  to  provide  short-circuit 
protection  for  branch  circuits  supplying 
single-phase  and  d-c  motors.  They 
would  have  to  be  rated  or  set  in 
accordance  with  proposed  Table  F-7. 
This  table  would  set  maximiun  ratings 
or  settings  of  circuit  overcurrent 
protection  devices  for  single-phase 
motors  and  direct-current  motors. 

Paragraph  (e)  would  require  that 
where  a  setting  specified  in  Table  F-6  is 
insufficient  for  the  starting  current  of 
a-c  motors,  the  setting  of  a  circuit 
breaker  may  be  increased.  However,  the 
setting  would  be  required  to  be  1300 
percent  or  less  than  the  motor's  full- 
load  current  on  instantaneous-trip 
circuit  breakers,  and  400  percent  of  the 
motor's  full-load  current  for  inverse-time 
circuit  breakers. 

Paragraph  (f)  would  require 
overcurrent  protection  in  the  form  of 
either  circuit  breakers  or  fuses  for  motor 
feeder  circuits,  transformers,  and 
welders  in  accordance  with  Table  F-6. 
Under  paragraph  (g),  circuit  breakers  or 
fuses  with  ratings  or  settings  not  to 
exceed  the  full-load  current  ratings  of 
the  equipment  would  be  required  for  \ha 
protection  of  all  circuits  and  equipment 
not  specified  in  paragraphs  (b)  through 
(f)  of  the  section.  Under  paragraph  [h], 
all  supply  conductors,  control  circuit 
conductors,  lighting  current  conductors 
and  those  not  spedficaUy  addressed  in 
the  previous  paragraphs  would  be 
required  to  be  protected  in  accordance 
with  their  ampacity. 
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Under  paragraph  (i),  overcurrent 
protection  would  not  be  required  on 
incandescent  lamps  suppUed  from  d-c 
systems,  provided  the  length  of 
ungrounded  conductors  does  not  exceed 
eight  feet.  MSHA  experience 
demonstrates  that  a  requirement  for 
overcurrent  protection  in  these 
circumstaitces  would  not  be  justified 
since  the  design  of  incandescent  bulbs  is 
such  that  their  filaments  will  fuse  during 
an  overcurrent  situation.  An  eight-foot 
limitation  would  decrease  the  Ukelihood 
of  the  ungrounded  conductor  contacting 
the  mine  track.  The  higher  resistance  of 
a  much  longer  conductor  could  cause  it 
to  overheat  in  such  a  situation,  posing  a 
fire  hazard  to  miners. 

Paragraph  (j)  would  provide  that 
when  the  required  rating  of  a  fuse  or 
circuit  breaker  without  an  adjustable- 
trip  unit  does  not  correspond  to  a 
standard  rating  for  fuses  or  circuit 
breakers,  the  protective  device  used 
would  not  be  permitted  to  exceed  the 
next  higher  standard  rating.  In  such 
cases,  the  Agency  would  permit  the  use 
of  a  lower  standard  rating,  or  the  next 
higher  standard  rating. 

Circuit  breakers  or  fuses  providing 
short-circuit  protection  would  be 
required,  under  paragraph  (k),  to  be 
installed  where  the  circuit  conductors 
are  connected  to  the  supply.  However, 
feeder  tap  conductors  which  are  25  feet 
or  less  in  length,  have  ampacities  of  at 
least  one-third  of  the  ampacity  of  the 
feeder  conductors,  and  terminate  at  a 
circuit  breaker  or  fuse  with  current 
ratings  that  do  not  exceed  the  ampacity 
of  the  feeder  tap  conductors,  would  not 
have  to  meet  the  requirements  of  this 
provision.  The  25-foot  requirement  is 
consistent  with  national  standards, 
which  recognize  that  a  longer  length 
could  unnecessarily  increase  the 
resistance  in  the  circuit  The  proposal 
would  limit  the  resistance  in  the  circuit 
to  a  value  that  would  allow  adequate 
fault  current  to  flow  through  the  system, 
thereby  allowing  the  system  overcurrent 
protection  to  properly  operate. 

Section  75.524    General  Requirements 
for  Overcurrent  Devices 

This  proposed  section  is  also  derived 
from  i  S  75.518  and  75.518-1,  and  would 
contain  general  performance  standards 
and  specifications  for  overcurrent 
devices.  Under  paragraph  (a), 
cormection  of  fuses,  circuit  breakers,  or 
a  combination  of  both  in  parallel  would 
be  prohibited^  This  would  ensure  that 
the  integrity  of  the  protective  device  is 
maintained,  and  that  ratings  for 
protective  overcurrent  devices  are  used 
which  will  not  cause  damage  to  the 
circuit  The  design  of  fuses  and  circuit 
breakers  currently  employed  in  the 


industry  requires  full-line  current  for  the 
devices  to  accurately  operate  within 
their  parameters. 

Paragraphs  (b]  and  fc)  would  require 
fuses  and  circuit  breakers  to  have 
voltage  ratings  of  «t  least  the  maximum 
voltage,  and  a  continuous  current  rating 
of  at  least  the  maximum  full-load 
current  of  the  circuit  being  protected. 
This  would  assure  that  overcurrent 
devices  would  be  effective  for  the 
protection  of  the  circuits  they  serve  by 
requiring  compatibility  of  voltage  and 
current  ratings. 

Under  paragraph  (d),  fuses  and  circuit 
breakers  would  be  required  to  have 
interrupting  current  ratings  of  at  least 
the  maximum  fault  current  available  at 
the  fuse  or  breaker.  Under  this 
provision,  the  protective  device  would 
be  able  to  clear  a  faulted  condition 
without  damage  to  itself.  Therefore,  the 
effectiveness  of  the  protective  device 
would  be  preserved,  and  miners  would 
be  protected  from  electrical  hazards 
caused  by  undetected  overcurrents  in  a 
circuit 

Paragraph  (e)  would  require  circtdt 
breakers  to  be  installed  so  that  the  "up" 
position  of  the  handle  indicates  the  "on" 
position.  The  effect  of  this  provision 
would  be  to  provide  a  consistent 
indication  of  when  the  circuit  breaker  is 
operating.  Without  this  provision,  the  on 
position  for  two  circxiit  breakers  in  one 
mine  could  be  indicated  by  different 
directional  positions.  In  the  dark  and 
dusty  atmosphere  of  underground  coal 
mines,  this  could  easily  lead  to 
mistakes.  A  similar  situation  is 
presented  by  a  standard  light  switch  in 
a  typical  home,  where  the  up  position 
indicates  on  and  the  down  position 
indicates  off.  These  standard  positions 
help  to  prevent  the  homeowner  fiom 
changing  a  bulb  in  a  live  socket  for 
instance.  Similarly,  the  proposed 
standard  would  minimize  the  risk  of  a 
miner  mistakenly  energizing  or  failing  to 
deenergize  the  circuit  due  to  confusion 
over  the  appropriate  position  of  the 
circuit  breaker  handle. 

Paragraph  (f)  of  the  proposal  would 
prohibit  automatic  reclosure  of  circuit 
breakers  after  tripping  operations, 
except  as  provided  in  proposed 
9  75.1006.  Therefore,  circuit  breakers 
would  remain  in  the  open  position  with 
the  circuit  remaining  deenergized  until 
manually  reset  Unlike  surface  utility 
lines,  in  which  changing  environmental 
conditions  can  cause  and  clear  fault 
conditions,  faults  in  an  underground 
electric  circuit  will  not  normally  clear 
themselves  because  they  typically  occur 
due  to  persistent  fault  conditions.  The 
proposal  would  assure  that  a 
malfunction  in  the  electric  circuit  will 


not  persist  and  cause  repetitive  tripping 
of  the  breaker,  which  could  represent  a 
fire  and  shock  hazard  underground. 
Additionally,  it  would  assist  rescue 
operations  if  the  breaker  has  been 
tripped  due  to  a  miner  coming  in  contact 
with  an  energized  component  of  the 
circuit  Automatic  reclosure  of  the 
circuit  breaker  would  allow 
reenergization  of  the  circuit  before 
rescue  could  be  attempted,  placing 
rescuers  in  danger  as  well. 

Under  paragraph  (g),  thermal  cutouts, 
thermal  relays,  and  other  devices  used 
for  overload  protection  of  motor  circuits 
would  be  prohibited  for  use  as 
protection  against  short-circuits  unless 
they  are  designed  for  that  purpose.  Such 
devices  are  not  normally  designed  to 
clear  a  short-circuit  condition  due  to  the 
high  fault  currents  that  could  occur  in  a 
circuit 

A  fuse  or  overcurrent  trip  device  of  a 
circuit  breaker  would  be  required,  under 
paragraph  (h).  to  be  cormected  in  series 
with  each  ungrounded  power  conductor. 
Connection  in  series  would  assure  that 
the  total  current  is  measured  in  the 
cinniit  in  order  to  evaluate  whether  an 
overcurrent  is  present.  This  would 
protect  miners  by  not  allowing 
overcurrents  to  go  undetected,  which 
can  cause  damage  to  cable  insulation 
from  overheating,  and  resultant  injury  to 
miners  contacting  the  cable.  A 
combination  of  a  current  transformer 
and  relay  used  as  an  overcurrent  trip 
device  would  be  excepted  from  the 
proposed  standard  because  it  is 
designed  to  measure  the  amount  of 
current  in  a  circtut  Therefore,  the 
excepted  combination  already  provides 
the  protection  which  would  be  offered 
under  the  proposed  standard. 

Paragraph  (i)  would  require 
overcurrent  devices  to  be  readily 
accessible  and  protected  against 
physical  damage.  This  provision  would 
assure  that  the  physical  integrity  of 
protective  devices  is  maintained,  and 
that  they  are  eeisily  reached  in  an 
emergency  situation. 

Paragraph  (j)  would  prohibit  the  use  of 
renewable  link-type  fuses  for  protection 
of  low-voltage  circuits  and  equipment. 
The  protective  function  of  such  fuses  is 
easily  defeated.  The  NEC  no  longer 
references  renewable  link-type  fuses, 
though  it  does  not  specifically  prohibit 
them.  Fuses  are  intended  to  open 
circuits  under  controlled  conditions 
when  an  overcurrent  condition  occurs 
by  breaking  the  circuit  connection  and 
thereby  deenergizing  the  circuit 

Non-renewable  link-type  fuses  are 
contained  in  a  sealed  casing,  and  the 
links  are  manufactured  to  assure 
predictability.  By  contrast  the  links  in 
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renewable  link-type  fuses  can  be 
changed  or  replaced.  A  problem  which 
often  arises  is  replacement  of  a  link  with 
heavy  conductors  or  other  inappropriate 
substances  which  will  not  melt  and  open 
the  circuit  when  an  overcurrent  situation 
arises.  This  practice  is  comparable  to 
placing  a  penny  in  a  fuse  to  purposely  or 
accidentally  defeat  the  circuit  tripping 
function  of  the  device,  which  can  cause 
serious  Rres  and  shock  hazards.  For 
these  reasons,  the  Agency  has 
determined  that  renewable  link-type 
fuses  are  not  rehable  for  use  as  low- 
voltage  circuit  protective  devices. 

Section  75.525    Identification  of  Circuit 
Breakers  and  Fuse  Holders 

This  standard  is  derived  from  existing 
SS  75.601.  75.809  and  75.904,  and  would 
require  legible  and  durable  markings  for 
identification  of  circuit  breakers,  trolley 
taps,  fuse  switchboxes,  and  other  fuse 
holders.  Markings  would  be  required  to 
identify  the  specific  unit  of  equipment 
protected.  Without  a  means  of 
identifying  circuit  breakers  and  fuses, 
and  what  equipment  they  serve,  miners 
would  be  put  at  risk  that  someone  will 
accidentally  reenergize  the  wrong  circuit 
and  cause  an  unexpected  start-up  of  a 
piece  of  equipment,  for  example. 

Section  75.526    Nameplates  and 
Markings 

This  proposed  standard  is  new,  and 
would  require  nameplates  or  other 
durable  markings  indicating  the 
manufacturer's  name  and  the  rated 
voltage  and  current  of  motors, 
transformers  and  circuit  breakers.  The 
proposal  would  provide  for  greater 
faniiharity  with  the  equipment,  the  size 
and  type  of  overcurrent  protection 
required,  and  other  details  which  would 
assist  in  maintenance  of  the  equipment 
and  proper  sizing  of  conductors.  The 
majority  of  the  specified  equipment 
presently  in  use  in  underground  mines  is 
sold  with  such  nameplates  attached.  If  a 
nameplate  is  damaged  or  dislodged  from 
the  machine,  it  would  be  a  fairly  simple 
matter  for  the  mine  operator  to  older  a 
replacement  plate  from  the 
manufacturer. 

Section  75.527    Map  of  the  Mine 
Electrical  System 

This  proposed  rule  would  require  that 
a  map  of  a  mine's  electrical  system  be 
maintained  and  be  made  available  to 
representatives  of  miners  and 
authorized  representatives  of  the 
Secretary.  The  proposal  is  derived  from 
existing  {$  75.508.  75.508-1  and  75.50a-2. 
which  require  a  map  showing  the 
location  and  electrical  rating  of  all 
stationary  electric  apparatus  in 
coimection  with  the  mine  electrical 


system,  and  the  location  and  details 
concerning  mine  trolley  tracks  when 
used  in  a  mine. 

Although  the  existing  regulations 
would  be  altered  by  the  proposed  rule, 
MSHA  believes  that  the  same  or  a 
higher  level  of  safety  would  be 
maintained  under  it.  Unlike  the  existing 
standards,  the  proposal  would  specify 
the  circuits  and  equipment  covered, 
require  inclusion  on  the  map  of 
information  enabling  evaluation  of 
protection  devices  for  trolley  circuits, 
and  extend  the  time  period  for  updating 
the  map. 

Paragraph  (a)  of  the  proposed  rule 
would  require  that  a  mine  electrical 
system  map  be  maintained  and  made 
available  to  authorized  representatives 
of  the  Secretary  and  representatives  of 
miners.  The  map  would  be  required  to 
show  the  size  and  location  of  circuit 
breakers,  fuses,  transformers,  cables, 
rectifiers,  switchgear,  and  disconnecting 
devices  of  high-voltage  systems.  The 
size  and  location  of  stationary 
equipment  operated  by  10  horsepower 
or  larger  motors,  and  trolley  wires, 
trolley  feeder  wires  and  return  feeder 
wires  would  have  to  be  reflected  on  the 
map. 

Trolley  system  information  would  be 
required,  including  size  and  location  of 
track  rails  used  as  power  conductors, 
with  a  notation  as  to  whether  one  or 
both  rails  are  bonded  or  welded  at  every 
joint  size,  location  and  setting  of  d-c 
circuit  breakers  protecting  trolley 
circuits,  and  the  location  of  cutouts  and 
deadblocks  installed  in  trolley  circuits. 
A  map  of  a  coal  mine's  electrical  system 
is  required  so  that  all  persons  at  the 
mine  will  be  able  to  determine  the 
location  of  the  permanent  equipment 
and  circuits  there.  This  is  essential 
information,  since  the  safety  of  miners 
may  depend  on  the  ability  to  identify 
and  quickly  locate  the  switches,  circuits 
or  equipment  that  should  be  deenergized 
during  an  emergency  situation  or 
maintenance  operations. 

Paragraph  (b)  of  the  proposal  would 
allow  up  to  five  working  days  to  reflect 
changes  to  the  map  after  the  affected 
circuit  or  equipment  is  reenergized  and 
returned  to  service.  The  present 
regulations  require  changes  in  the 
electrical  system  to  be  reflected  on  the 
map  by  the  end  of  the  next  working  day. 
The  proposed  standard  would  address 
comments  to  the  preproposal  draft  that 
five  days  is  a  more  reasonable  time 
period  in  which  to  accurately  reflect 
electrical  system  changes  on  the  map. 
One  of  the  most  common  changes  in 
an  underground  electrical  system  is  the 
extension  of  the  trolley  system.  Many  of 
the  installations  required  to  be  shown 


on  the  mine  map  are  permanent 
structures,  which  are  rarely  moved. 
Power  centers  serving  stationary 
equipment,  for  example,  would  not 
normally  be  moved  with  any  frequency. 
Therefore,  the  majority  of  the 
installations  shown  on  the  map  would 
not  be  significantly  affected  by  the 
proposed  time  extension.  In  MSHA's 
view,  an  extension  of  the  compliance 
time  to  five  days  would  not  result  in  a 
decrease  in  safety  for  miners.  A  more 
detailed  and  accurate  reflection  of 
changes,  such  as  the  extension  of  a 
trolley  system,  could  be  made  under  the 
proposal  than  under  the  present 
standard. 

Section  75.528    Alternating-Current 
Battery  Chargers  for  Mining  Vehicles 

This  proposed  section  would  be  new, 
and  would  set  requirements  for  a-c 
battery  chargers  to  enhance  miner 
safety  by  helping  to  prevent  electric 
shock  and  electrocution  hazards.  Under 
the  proposal,  a-c  battery  chargers  for 
mining  vehicles  installed  on  or  after  the 
rule's  effective  date  would  be  required 
to  have  a  two-winding  transformer 
which  electrically  isolates  the  battery 
charging  circuit  from  the  a-c  supply 
circuit,  and  a  control  circuit  with  a 
maximum  voltage  not  exceeding  150 
volts. 

Electrostatic,  or  "Faraday,"  shields 
would  also  be  required  between  the 
secondary  and  primary  windings  when 
the  battery  charger  is  supplied  from  a 
circuit  having  a  voltage  greater  than  150 
volts.  Shields  would  be  required  to  be 
constructed  of  aluminum  or  copper, 
connected  to  the  battery  charger  frame, 
and  have  a  cross  sectional  area 
consistent  with  proposed  S  75.714(c).  A 
transformer  fault  can  transfer  the 
voltage  of  the  primary  or  incoming 
circuit  to  the  lower  voltage  secondary  or 
outgoing  circuit.  This,  in  turn,  could 
cause  energization  of  the  frame  of  the 
equipment  being  charged.  Metallic 
Faraday  shields  would  allow  current  to 
trip  the  circuit  breaker  if  a  fault  occurs 
in  the  transformer. 

For  example,  a  breakdown  of  the 
insulation  between  a  typical  480-volt 
primary  winding  and  a  220-volt 
secondary  winding  could  cause 
transmittal  of  the  higher  voltage  to  the 
secondary  circuit.  A  grounded,  metallic 
shield  between  the  windings  would 
prevent  such  a  transfer  of  voltage  and 
energization  of  the  equipment  frame. 
Since  1970,  at  least  two  fatal  accidents 
have  occurred  as  a  result  of  short- 
circuits  between  primary  and  secondary 
windings  of  battery  charger 
transformers.  Several  fatahties  are  also 
attributable  to  contact  with  frames  of 
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control  switches  or  bare  control  wires 
energized  at  voltages  in  excess  of  150 
volts.  The  proposed  rule  would  help  to 
prevent  similar  accidents  in  the  future. 

Only  a-c  battery  chargers  installed 
after  the  eflfective  date  of  the  proposed 
rule  would  be  addressed  by  it.  Battery 
chargers  typically  have  a  short  service 
life  underground,  and  therefore  must  be 
replaced  with  some  frequency.  Thus,  as 
battery  chargers  are  replaced  over  the 
next  few  years,  all  of  the  equipment 
should  achieve  compliance  with  the 
proposed  standard.  Additionally, 
retrofitting  such  equipment  would  be 
extremely  difficult.  Therefore,  a  delayed 
effective  date  which  would  cause  the 
rule  to  apply  only  to  new  equipment 
would  be  appropriate. 

Section  75.529    Emergency 
Deenergization  Devices  for  Mobile 
Electric  Equipment 

This  proposed  standard  would 
consolidate  the  requirements  of  existing 
§S  75.523,  75.523-1  and  75.523-2,  which 
set  standards  for  automatic 
deenergization  devices,  commonly 
referred  to  as  "panic  bars."  Panic  bars 
are  devices  capable  of  quickly 
deenergizing  the  tramming  motors  of 
mobile  electric  face  equipment  in  an 
emergency.  Like  the  present  standards, 
proposed  S  75.529  would  set 
performance  requirements  for 
deenergization  devices,  detailing  proper 
placement  and  operational 
requirements,  as  well  as  MSHA 
acceptance  procedures  for  alternative 
safety  devices. 

Paragraph  (a]  of  the  proposal  would 
require  devices  capable  of  quickly 
deenergizing  the  tramming  motors  on 
underground  mobile  electric  face 
equipment.  Emergency  deenergization 
devices  consisting  of  an  electro- 
mechanical stop  switch  and  an  actuating 
bar  extending  a  sufficient  distance  in 
each  direction  from  the  stop  switch 
would  be  required  at  each  location  from 
which  the  equipment  can  be  operated. 
The  effect  of  this  provision  would  be  to 
require  a  panic  bar  at  every  position  on 
the  equipment  from  which  it  can  be 
operated  or  moved.  Therefore,  the 
operator  of  mobile  electric  equipment 
should  be  within  reach  of  the 
deenergization  device  at  all  times. 

On  battery-powered  articulated 
equipment,  which  normally  place  the 
operator  at  a  90-degree  angle  from  the 
direction  of  travel,  panic  bars  and 
emergency  stop  switches  would  be 
required  on  both  sides  of  the  operators' 
compartments.  This  proposal  is 
consistent  with  MSHA  policy 
addressing  the  implementation  of 
existing  S  75.523-2.  and  would  provide 
operators  of  articulated  equipment  with 


the  abiUty  to  quickly  deenergize  the 
tramming  motors  without  having  to  alter 
position.  MSHA's  experience  indicates 
that  problems  associated  with 
impairment  of  vision  and  movement  of 
those  operating  such  equipment  make  it 
necessary  to  locate  a  means  of  actuating 
the  stop  switch  on  both  sides  of  the 
equipment  operator.  This  proposal 
would  help  prevent  an  equipment 
operator  from  being  pinned,  crushed,  or 
rolled  between  the  ribs,  roof  or  other 
obstruction  and  the  machine  being 
operated. 

When  the  equipment  can  be  trammed 
from  a  location  other  than  the  operator's 
compartment,  the  proposal  would 
require  installation  of  actuating  bars  so 
that  it  is  located  between  the  operator 
and  the  machine  at  all  times  it  is  being 
trammed.  This  provision  would  assure 
that  the  deenergization  device  is  readily 
accessible  to  equipment  operators  in 
case  of  emergency. 

The  proposal  would  retain  the  existing 
requirement  that  the  actuating  bar  be 
capable  of  operating  the  electro- 
mechanical stop  switch  when  it  is 
moved  a  distance  not  to  exceed  two 
inches,  by  a  force  of  fifteen  pounds  or 
less.  MSHA  recognizes  that  some 
resistance  in  the  movement  of  the 
actuating  bar  is  necessary  to  prevent 
unintentional  actuation.  However,  the 
Agency  believes  that  maximum  limits 
are  necessary  to  assure  that  panic  bars 
are  capable  of  easy  actuation,  by 
exertion  of  minimal  force  by  the 
operator. 

Panic  bars  would  also  be  required  to 
be  installed  so  as  not  to  interfere  with 
the  normal  operation  of  the  equipment. 
These  performance  criteria  would 
assure  that  emergency  deenergization 
devices  are  easily  accessible  in 
emergency  circumstances  at  all 
locations  from  which  equipment  may  be 
operated.  Panic  bars  could  be  activated 
to  stop  the  tramming  of  heavy 
equipment  through  use  of  minimum 
force,  yet  would  be  required  to  present 
no  interference  with  other  equipment 
controls.  The  proposal  would  reduce  the 
risks  of  being  pinned  or  crushed  to 
miners  working  on  such  equipment. 

Paragraph  (b)  would  retain  the 
existing  exception  from  the  panic  bar 
requirement  for  mobile  electric  face 
equipment  that  is  equipped  with  a 
substantially  constructed  cab  which 
meets  the  requirements  of  part  75. 
According  to  existing  S  75.1710Ub)(2),  a 
cab  is  a  structure  providing  overhead 
and  lateral  protection  against  falls  of 
roof,  rib,  and  face,  or  rib  and  face  rolls. 
Such  cabs,  then,  are  substantially 
designed  to  protect  equipment  operators 
against  being  crushed  or  piimed  by 
heavy  materials  or  objects.  The 


presence  of  such  cabs  would  assure  that 
the  operator  would  not  be  pinned  or 
crushed  by  a  coUision  with  the  rib,  for 
example,  while  inside  the  operator's 
compartment. 

Paragraph  (c)  of  the  proposed  rule 
would  permit  the  Director  of  Technical 
Support  to  approve  other  emergency 
deenergization  devices  if  they  would 
provide  equivalent  protection. 
Application  for  acceptance  of 
alternative  devices  would  be  made  to 
the  Chief  of  MSHA's  Approval  and 
Certification  Center  in  Triadelphia, 
West  Virginia.  This  provision  exists  in 
the  current  standard  to  provide 
operators  with  the  ability  to  utilize 
advancements  in  technology  which  may 
provide  equivalent  protection  for  miners 
with  the  approval  of  the  Director  of 
Technical  Support. 

Section  75.530    Use  of  Insulated 
Trailing  Cable  Handling  Equipment 

This  section  is  derived  in  part  from 
existing  S  75.706,  and  would  set 
requirements  for  the  use  of  protective 
handling  equipment  while  moving 
insulated  trailing  cables.  Paragraph  (a) 
is  new,  and  would  require  the  use  of 
insulated  hooks,  tongs,  slings,  gloves, 
mitts,  aprons,  or  other  insulated 
personal  protective  equipment  capable 
of  protecting  against  shock  when 
energized  high-voltage  and  unshielded 
low-voltage  trailing  cables  are  moved 
manually.  A  review  of  the  fatality  and 
accident  record  since  1970  reveals  that 
at  least  seven  persons  have  been 
electrocuted  while  handling  trailing 
cables  as  a  result  of  contact  with 
exposed  conductors.  Without  shielding, 
and  the  protection  against  ground  faults 
it  provides,  even  a  small,  hard  to  detect 
opening  in  the  power  conductor 
insulation  poses  a  shock  hazard. 

One  conmienter  to  the  preproposal 
draft  suggested  that  the  proposed 
requirement  for  gloves  during  handling 
of  trailing  cables  is  unnecessary  since 
other  sections  of  the  regulations  require 
that  trailing  cables  be  maintained  in  a 
safe  condition.  This  suggestion  was  not 
adopted  in  the  proposal.  An  evaluation 
of  the  severe  conditions  to  which 
trailing  cables  are  normally  exposed 
suggests  that,  even  when  trailing  cables 
are  properly  examined  and  maintained, 
there  is  still  the  possibility  that  the  cable 
could  be  damaged  before  a  hazardous 
condition  is  detected.  As  another 
commenter  pointed  out  most  of  the  fatal 
accidents  previously  referred  to  resulted 
from  the  handling  of  either  a  cable  with 
an  undetected  defective  splice  or  one 
with  undetected  damaged  insulation. 
Furthermore,  since  coal  mines  are 
usually  damp  and  wet  and  thereby 
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enhance  conductivity,  the  potential  for 
shock  hazards  associated  with  damaged 
energized  trailing  cables  becomes  even 
greater.  Insulated  handling  devices 
would  provide  a  significant  measure  of 
protection  against  such  hazards. 

Other  commenters  to  the  preproposal 
draft  suggested  deletion  of  the  proposed 
requirement  for  the  use  of  gloves  during 
cable  handling.  They  reasoned  that  if 
the  proposal  requires  shielded  cable,  the 
need  for  insulated  gloves  or  protective 
equipment  would  be  eliminated.  They 
stated  that  defects  or  damage  in 
shielded  cable  would  usually  provide 
enough  grounding  current  to  deenergize 
the  circuit  so  that  the  extra  protection  of 
insulated  gloves  or  a  similar  protective 
device  would  be  unnecessary.  The 
proposal  does  not  delete  the 
requirement  for  protective  devices,  but 
would  not  require  their  use  when 
handling  low-voltage  trailing  cables  that 
are  shielded.  In  addition,  to  promote 
regulatory  flexibility,  the  proposal 
adopts  the  suggestion  of  one  commenter 
to  allow  equally  safe  alternative 
protective  devices  to  be  used,  such  as 
insulated  hooks,  tongs,  etc.  The  Agency 
soUcits  comments  on  the  beneBts  of 
retaining  this  requirement  for  persons 
handling  high-voltage  cables  that  are 
shielded. 

Paragraph  (b)  would  require  that 
insulating  equipment  be  rated  for  at 
least  the  nominal  voltage  of  the  circuit 
for  low-voltage  trailing  cables,  and  for 
at  least  20.000  volts  for  high-voltage 
trailing  cables.  These  values  would 
provide  proper  protection  in  light  of  the 
circuit  voltages  involved. 

The  required  protective  equipment 
would  have  to  be  examined  before  each 
use  for  visible  signs  of  damage  or 
defects,  and  removed  from  the 
imderground  area  of  the  mine  when 
foimd  to  be  damaged  or  defective. 
Compliance  with  this  standard  would 
place  responsibility  on  the  user  of 
protective  equipment  to  inspect  it  for 
hazardous  conditions.  For  example,  a 
simple  test  commonly  used  to  detect 
damage  in  insulating  gloves  is  to  HIl 
them  with  air  and  observe  if  there  is  any 
leakage.  Therefore,  persons  would  not 
rely  on  equipment  which  would  be 
ineffective  for  protection  against  shock 
while  handling  trailing  cables. 

Paragraph  [c]  would  require  that 
insulated  handling  equipment  for  use 
with  high-voltage  trailing  cables  be 
electrically  tested  every  six  months. 
More  formal  testing  procedures  of 
handling  equipment  would  assure  that 
minuscule,  though  possibly  lethal 
damage  will  not  go  undetected. 


Section  75.531    Deenergized 
Underground  Power  Circuits:  Idle  Days- 
Idle  Shifts 

This  proposed  standard  would  retain 
the  existing  requirements  of  §  75.706.  It 
would  require  that  power  circuits 
underground  be  deenergized  on  idle 
days  and  idle  shifts  when  not  in  use. 
Compliance  with  the  standard  would 
assure  that  unattended  equipment 
remains  deenergized  while  not  in  use, 
thereby  reducing  the  likelihood  of 
accidents  underground.  For  instance,  a 
roof  fall  could  occur  in  an  unattended 
area,  causing  combustible  materials  to 
contact  an  energized  circuit  and  ignite. 
Rectifiers  and  transformers  would  be 
excepted  from  this  requirement,  since  it 
is  necessary  for  some  types  of 
equipment  such  as  pumps,  to  operate 
even  during  idle  days  and  shifts. 

Subpart  G — Low- Voltage  Circuits 

Section  75.601    General  Requirements 
for  Trailing  Cables 

This  section  is  partially  new,  and 
partially  derived  from  the  general 
requirements  for  trailing  cables  in 
existing  §S  75.600,  75.600-1.  75.701-1. 
75.70»-3.  75.906,  and  75.907.  The 
proposal  would  retain  the  existing 
requirement  that  trailing  cables  meet  the 
flame-resistance  tests  of  30  CFR  18.64. 
and  that  underground  trailing  cable 
energized  between  660  and  1,000  volts 
have  metallic  shielding.  It  would  also 
phase  in  new  shielding  requirements 
over  a  period  of  three  years.  The 
shielding  exception  in  existing  9  75.907 
that  excludes  cable  on  cable  reels  with 
insulation  rated  at  2,000  volts  or  more 
would  be  retained  for  a  period  of  three 
years.  The  proposal  would  also  include 
new  performance  specifications  for 
frailing  cables. 

Paragraph  (a)  is  derived  from  existing 
S  75.600,  which  requires  that  trailing 
cables  used  in  coal  mines  meet  the 
requirements  established  by  the 
Secretary  for  flame-resistance,  in 
§  75.600-1.  The  requirements  for  flame- 
resistance  testing  are  set  forth  in  30  CFR 
18.64.  The  proposal  would  combine 
these  two  rules  by  requiring  that  trailing 
cables  be  flame-resistant  in  accordance 
with  30  CFR  18.64.  Presently,  the  Agency 
evaluates  representative  samples  of 
trailing  cables  to  ensure  that  the  cables 
meet  the  flame-resistance  tests,  and  the 
Agency  would  continue  to  evaluate 
samples  of  new  trailing  cable  for  this 
purpose  under  the  proposal. 

Paragraph  (b)  is  new.  and  would 
require  that  the  grounding  conductors  in 
shielded  trailing  cables  be  bare.  Bare 
grounding  conductors  are  reconunended 
by  ICEA  standards.  Additionally,  few 
shielded  cables  being  used  in  the 


industry  are  manufactured  with 
insulated  grounding  conductors.  The 
design  of  shielded  trailing  cables  places 
the  grounding  conductor  in  direct 
contact  with  the  shielding.  The  safety 
advantages  of  having  the  shielding  and 
the  bare  grounding  conductors  in  direct 
contact  along  the  length  of  the  cable  is 
that  the  contact  creates  an  enhanced 
ground  path  which  ensures  tripping 
reliability. 

Bare  grounding  conductors  are  sized 
to  carry  ground  fault  currents 
effectively,  whereas  shielding  is  not. 
However,  since  they  are  in  continuous 
contact,  the  safety  provided  by  the 
shielding  is  enhanced  by  the  ciirrent 
carrying  properties  of  the  bare 
grounding  conductors.  Consequently, 
even  if  the  shielding  is  severed,  it  could 
still  be  effectively  groimded  for  its  entire 
length,  and  the  grounding  conductor 
could  still  carry  enough  grounding 
current  from  the  shielding  to  trip  the 
circuit  breaker. 

Paragraph  (c)  is  new,  and  would 
require  that  ground-check  conductors 
and  interlock  circuit  conductors  be 
contained  in  the  cable  and  have  a  cross- 
sectional  area  equal  to  or  greater  than 
No.  10  AWG  when  the  circuit  power 
conductors  are  No.  10  AWG  or  larger,  or 
the  cross-sectional  area  of  one  circuit 
power  conductor  when  the  circuit  power 
conductors  are  smaller  than  No.  10 
AWG.  The  proposed  sizing  of  these 
conductors  and  the  proposed 
specification  that  they  be  located  within 
the  cable  are  based  on  ICEA  standards 
for  evaluating  cable  durability  in  the 
harsh  environment  of  a  coal  mine. 
Conductors  inside  the  trailing  cables  are 
afforded  the  additional  mechanical 
protection  of  the  shielding,  the 
conductor  insulation  and  the  outer 
jacket  as  well  as  the  support  and 
cushion  of  the  other  conductors  inside 
the  jacket. 

Paragraph  (d)  is  derived  from  existing 
S  75.906,  which  requires  one  or  more 
grounding  conductors  in  each  trailing 
cable  for  mobile  electric  equipment  and 
existing  §  75.907  which  requires  trailing 
cables  energized  from  661  volts  to  1,000 
volts  phase-to-phase  to  have  a 
grounding  conductor.  The  proposal 
would  require  trailing  cables  to  have  at 
least  one  grounding  conductor  unless 
the  cables  supply  double  insulated  tools 
or  equipment,  or  equipment  that  is 
silicon-diode  grounded.  Providing  a 
grounding  conductor  or  other  effective 
means  of  protection  would  prevent  the 
energization  of  equipment  frames  and 
the  resultant  shock  hazards  to  the 
miners. 

MSHA  has  evaluated  the  safety 
features  of  double  insulated  tools  and 


Federal  Register  /  Vol.  54.  No.  231  /  Monday,  December  4.  1989  /  Proposed  Rules 


50087 


appliances  and  has  concluded  that  a 
grounding  conductor  woiild  not  be 
needed  for  such  equipment.  Double 
insulated  tools  are  constructed  with  two 
independent  and  separate  insulating 
systems.  Should  one  system  fail,  the 
other  would  act  as  the  back-up. 
Similarly,  a  trailing  cable  serving 
equipment  protected  by  a  silicon-diode 
system  would  not  be  required  to  have  a 
grounding  conductor.  The  diode  system 
utilizes  the  grounded  power  conductor 
in  the  trailing  cable  to  replace  the 
grounding  conductor,  and  it  performs  an 
equivalent  safety  function.  The  presence 
of  the  diode  system  on  the  frame  of  the 
equipment  would  allow  any  ground  fault 
on  the  equipment  to  momentarily  pass 
to  the  equipment  and  the  attached 
diode.  As  the  fault  passes  through  the 
diode,  the  silicon-diode  system  would 
deenergize  the  circuit  thereby  rendering 
the  frame  of  the  equipment  safe. 

A  new  provision  in  paragraph  (e) 
would  require  that  trailing  cables  for 
mobile  haulage  equipment  have  power 
conductors  that  are  at  least  No.  6  AWG 
for  a-c  circuits,  and  No.  4  AWG  for  d-c 
circuits.  These  minimum  sizes  are 
presently  required  for  trailing  cables 
serving  permissible  equipment  under  30 
CFR  part  18.  Extending  this  requirement 
to  all  trailing  cables  would  provide  for 
physical  strength  in  the  structure  of 
cables  that  would  help  ensure  their 
durability  in  the  underground  coal  mine 
environment. 

Paragraph  (f)  is  new,  and  would 
require  that  power  conductors  in  trailing 
cables  for  non-haulage  equipment 
employing  cable  reels  be  at  least  No.  8 
AWG.  This  is  the  minimum  size 
presently  in  use  in  the  industry.  Cables 
that  are  smaller  than  No.  8  AWG  would 
not  have  suitable  mechanical  strength 
for  use  on  cable  reels  because  of  the 
stress  and  constant  flexing  encountered 
by  cables  used  with  cable  reel 
equipment 

Paragraph  (g)  is  new,  and  would 
require  that  one  year  after  the  effective 
date  of  the  rule,  trailing  cables  serving 
mobile  electric  equipment  not  employing 
cable  reels  and  energized  at  between 
150  volts  phase-to-ground  and  660  volts 
phase-to-phase  (381  volts  phase-to- 
ground)  have  grounded  metallic 
shielding  around  each  power  conductor. 
The  proposal  would  also  require  that 
three  years  after  the  effective  date  of  the 
rule,  trailing  cables  energized  at 
between  150  volts  phase-to-ground  and 
660  volts  phase-to-phase  which  serve 
mobile  cable  reel  equipment  have 
grounded  metallic  shielding  around  each 
power  conductor. 

The  type  of  shielding  speciHed  in  the 
standard  is  conunonly  referred  to  as 
'  SH-D  cable.  It  is  designed  so  that  the 


metallic  shield  surroimds  each  power 
conductor  individually.  By  contrast  SH- 
C  cables  are  designed  with  shielding 
surrounding  the  entire  conductor 
assembly.  The  proposal  speciBes  that 
the  shielding  must  be  around  each 
power  conductor  to  address  the  risk  of 
phase-to-phase  faults.  Cables  which 
have  shielding  around  the  entire 
assembly  are  lighter  weight  but  they  do 
not  provide  protection  against  phase-to- 
phase  faults.  Additionally,  maintaining 
proper  contact  between  the  shielding 
and  the  grounding  conductor  can  be 
problematic  with  the  design  of  SH-C 
type  cable.  These  problems  were 
discussed  in  a  paper  by  R.H.  King  and 
G.J.  Conroy,  "How  to  Prepare  for 
Shielded  Trailing  Cables,"  presented  at 
the  Fifth  Institute  for  Mine  Health  and 
Safety,  Colorado  School  of  Mines, 
November  1979. 

The  most  common  application  of  the 
proposal  would  be  to  three-phase 
equipment  energized  at  480  and  575 
volts  phase-to-phase,  and  single  phase 
equipment  energized  at  240  volts  phase- 
to-ground.  Under  present  rules,  trailing 
cables  energized  at  voltages  falling 
within  these  ranges  are  not  required  to 
be  shielded. 

The  proposal  would  require  metallic 
shielding  to  be  connected  to  the 
grounding  system.  Such  shielding  would 
provide  a  low-resistance  return  path  to 
ground  so  that  phase-to-ground  current 
will  trip  the  ground-fault  protective 
device  required  by  proposed  S  75.602. 
Therefore,  a  fault  in  the  cab'e  would 
cause  the  breaker  to  trip  and  deenergize 
the  circuit  before  harming  miners.  If  the 
fault  current  is  insufficient  to  trip  the 
circuit  breaker,  the  shielding  simply 
serves  as  a  grounding  path  to  conduct 
the  current  to  ground  instead  of  using  a 
human  body  or  mining  machine  as  a 
path  to  ground. 

Metallic  cable  shielding  would 
provide  an  engineering  safeguard  for  the 
protection  of  miners,  which  is  a  passive 
or  "built-in"  defense  against  shock  and 
electrocution  through  contact  with  cable 
voltages.  The  Agency  recognizes  the 
advantage  of  engineering  protection  in 
some  instances  in  addition  to  procedural 
safeguards  that  can  be  defeated  by 
carelessness,  mistake,  lack  of  training  or 
tampering.  Cables  which  are  properly 
shielded  and  maintained  would  not 
expose  miners  to  the  consequences  of 
such  human  factors.  The  Agency  has 
found  that  a  reliable  backup  safety 
feature  is  necessary  when  die  failure  or 
violation  of  a  procedural  safeguard 
would  otherwise  result  in  the  death  of  a 
miner. 

These  other  safety  features  associated 
with  preventing  electrical  cable-related 
accidents,  such  as  ground-fault  tripping 


and  deenergization  of  cables  before 
work  is  performed,  are  also  included  in 
present  regulations  and  retained  in  the 
proposed  rule.  Compliance  with  these 
standards,  as  well  as  those  requiring 
proper  maintenance  of  electric 
equipment  and  circuits  and  the  use  of 
personal  protective  equipment  are 
crucial  to  miner  safety.  Although  perfect 
compliance  with  all  of  MSHA's 
mandatory  standards  and  the  absence 
of  human  error  are  desirable,  due  to 
many  varying  circumstances,  it  would 
be  unrealistic  to  assume  such 
circumstances  at  all  times.  Therefore, 
the  elimination  of  as  many  factors 
contributing  to  electrical  injuries  as 
possible  through  a  shielding  requirement 
would  lessen  the  risks  to  miners. 

The  proposal  primarily  addresses 
shock  hazards,  but  would  also  address 
fire  and  ignition  hazards  associated  with 
the  use  of  trailing  cables.  An  in-depth 
analysis  of  MSHA  fatality  reports 
revealed  that  a  total  of  21  cable-related 
fatalities  occurring  since  1970  could 
have  been  avoided  through  the  use  of 
metaUic  shielding  on  low-voltage  trailing 
cables.  Thirteen  occurred  from  1970 
through  1978,  while  the  remaining  eight 
occurred  since  1978.  While  diligent 
compliance  with  all  existing  electrical 
standards  may  have  prevented  some  of 
the  fatal  accidents,  it  is  not  unusual  for 
violations  to  exist  that  go  unnoticed  by 
the  miners  working  on  the  section.  For 
example,  bad  splices  and  cable  damage 
are  often  difficult  or  impossible  to  detect 
by  visual  observation. 

In  reviewing  the  fatality  reports  of 
these  21  cases,  the  Agency  determined 
that  six  could  have  been  prevented  by 
proper  deenergization  and  locking  and 
tagging  out  while  five  others  could  have 
been  prevented  through  proper 
installation  and  maintenance  of 
grounding  devices,  existing 
requirements  whose  violations  are  more 
easily  detected.  Thus,  MSHA  estimates 
that  ten  fatalities  during  this  18-year 
period  could  have  been  avoided 
principally  through  the  use  of  shielding. 
MSHA  further  analyzed  the  types  of 
equipment  involved  in  the  21  fatalities 
and  found  that  two-thirds  involved 
cable  reel  equipment  and  the  remaining 
one-third  involved  machines  employing 
drag  cables.  Roof  bolters,  shuttle  cars, 
loading  machines,  continuous  miners,  a 
coal  drill,  a  utility  truck,  and  a  bridge 
conveyor  were  involved  in  the 
accidents.  In  the  ten-year  period  1979 
through  1988,  eight  fatal  trailing  cable- 
related  accidents  have  occurred.  Of 
these,  six  cable  reel  machines  (three 
roof  bolters  and  three  shuttie  cars)  and 
two  drag  cable  machines  (a  bridge 
conveyor  and  a  continuous  miner)  were 
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involved.  However,  the  last  drag  cable- 
related  fataiity  occurred  in  isaa  MSHA 
believes  thia  reduction  may  be 
attributable  to  several  £actara.  First 
there  hae  been  a  reduction  in  the  uae  of 
conventional  equipment,  such  as  loaders 
and  face  drills,  in  favor  of  continuous- 
type  mining  equipment  (resulting  in 
fewer  pieces  of  face  equipment  with 
drag  cables).  Furthermore,  there  has 
been  a  steady  replacement  of  4fiO-volt 
continuous  miners  with  950-volt 
continuous  miners,  which  existing  rules 
already  require  to  be  equipped  with 
shielded  trailing  cables.  As  a  result,  the 
number  of  low- voltage  drag  cable 
machines  in  use  has  decreased  in  recent 
years.  This,  cond>ined  with  improved 
cable  maintenance  and  more  reliable 
and  sensitive  personal  protective 
equipment  has  resulted  ki  some 
reduction  in  accidents  on  all  cable 
equipment 

Given  that  these  factors  may  have 
eliminated  drag  cable  related  fatalities 
in  recent  years,  the  Agency  solicits 
puUic  comment  on  whether  drag  cables 
continue  to  present  a  hazard  warranting 
metallic  shielding.  Are  there  certain  ases 
of  drag  cables  which  may  present  less 
risk  than  others?  Is  the  Agency's  cost 
estimate  of  $4.4  million  per  year 
(presented  in  the  Agency's  Economic 
Impact  and  Regulatory  Flexibility 
Analysis  for  the  Proposed  Rule  for 
Electrical  Safety  in  Underground  Coal 
Mines,  p.  lW-9)  accurate  for  the 
requirement  to  provide  metallic 
shielding  on  all  drag  trailing  cables? 
Based  on  the  information  available  to 
the  Agency,  it  is  proposing  to  require 
metallic  nhjplding  on  both  drag  cables 
and  cables  used  on  reel  equipment 
However,  the  Agency  wiD  reexamine 
the  drag  cable  requirement  in  the  final 
rulemaking. 

Primarily,  the  use  of  shielded  trailing 
cables  would  Increase  safety  for  miners 
required  to  physically  handle  the  cables 
by  reducing  the  likelihood  of  exposure 
to  bare  or  shortcircuited  energized 
power  conductors.  MSHA  also 
conducted  a  preliminary  analysis  of  132 
cable-related  accident  and  injury  reports 
involving  mobile  electric  equipment 
occiuring  since  1983.  Of  these,  82  non- 
fatal axxudents  were  identified  ac  having 
occxured  while  employees  were 
handling  or  attempting  to  perform 
maintenaace  on  cables.  The  injuries 
included  shocks  and  severe  bums  to  the 
limbs  and  face  areas,  resulting  in  a 
combined  total  of  1^5  kist  work  days. 

An  unshielded  trailing  cable  may  be 
damaged  to  the  point  of  exposing 
conductors,  but  continue  to  fomctioo 
properly.  This  hazardous  conditioa  wiU 
not  be  detected  until  a  return  path  is 


established.  The  construction  of 
unshielded  cables  does  not  provide  this 
return  path  within  the  cable  components 
unless  the  grounding  conductor  or  power 
conductors  come  in  contact  with  the 
exposed  or  damaged  conductor  when 
damage  occurs.  This  would  only  occur  if 
damage  is  extreme  enough  to  result  in 
mutilation  or  smashing  of  the  cable.  By 
contrast  the  construction  of  the 
proposed  type  of  shielded  trailing  cables 
provides  a  metallic  outer  cove^ing 
surrounding  each  power  conductor.  A 
return  path  is  provided  by  the  shielding 
in  a  damaged  cable  to  conduct 
dangerous  currents  to  the  groimd-fault 
protective  device  instead  of  exposing 
personnel  to  contact  with  an  energized 
circuit 

One  of  die  identified  fatalities 
occurred  when  an  equipment  operator 
stepped  on  or  near  an  inadequately 
repaired  area  in  a  continuous  miner 
trailing  cable.  The  miner  then  reached 
for  the  controls  of  a  shuttle  car,  and 
upon  contacting  the  ^tTunded  metallic 
frame  of  the  shuttle  car.  was  exposed  to 
the  differing  potential  between  the 
equipment  frame  and  the  cable  voltage, 
277  volts,  a-c,  which  caused 
electrocution.  An  MSHA  inspector  who 
investigated  the  accident  discovered 
that  the  cable  appeared  to  be  properly 
insulated.  However,  the  victim  was 
exposed  to  leakage  current  through 
damaged  and  wet  cable  insulation. 

The  shuttle  car  frame  provided  a  path 
for  current  flow  through  the  victim's 
body.  If  shielding  had  been  present 
around  the  trailing  cable  power 
conductors,  the  leakage  current  would 
have  been  conducted  to  ground  by  the 
shielding,  eliminating  the  shock  hazard 
to  the  victim.  The  undiscovered  damage 
to  the  cable  may  have  been  located  if 
the  fault  current  had  been  great  enou^ 
to  cause  the  circuit  breaker  to  trip  and 
deenergize  die  circuit  before  the 
individual  contacted  it 

Several  of  the  fatalities  occurred 
when  miners  mistakenly  used  a  metallic 
tool  to  cut  into  an  a-c  trailing  cable  that 
had  not  been  property  deenergized  The 
existing  standards,  as  well  as  the 
proposal,  would  require  circuits  to  be 
deenergized  before  work  is  begun,  but 
human  error  or  an  erroneous  assumption 
that  the  circuit  has  been  deenergized 
can  lead  to  such  fatalities.  For  example, 
an  individual  qualified  to  perform  mine 
electrical  work  was  expoaied  to  277 
volts,  a-c  when  be  cut  iato  a  damaged 
shutde  car  trailing  cable  to  make 
repairs.  Another  mine  electrician  had 
mistakenly  deenergized  the  wrong 
trailing  cable.  In  this  case,  despite  the 
violation  of  existi^  procedural  rules, 
the  victim  would  not  have  been  fatally 


injured  if  an  additional,  reliable 
engineering  control  in  the  form  of 
grounded  metallic  shielding  had  been 
provided 

Shielded  trailing  cables  wonld  also 
reduce  the  likelihood  of  fire  axtd 
ignitions  in  the  presence  of  coal  dust 
and  methane  by  providing  additional 
protection  against  coiuluctor  short 
circuits,  and  because  the  symmetrical 
construction  of  shielded  cables  reduces 
the  occurrence  of  induced  currents  and 
subsequent  intermachine  arcing.  A 
review  of  reports  of  dust  and  gas 
ignitions  between  1983  and  1987  showed 
that  four  reported  ignitions  were 
attributable  to  trailing  cables  arcing  and 
exploding.  After  reviewing  this  data,  the 
Agency  concluded  that  adequate  cable 
shielding  could  have  prevented  these 
incidents. 

The  Agency  is  aware  that  some 
debate  exists  concerning  the  technical 
feasibility  of  requiring  metallic  shieldiiig 
on  low-voltage  b'ailing  cables  used  on 
cable  reel  equipment.  In  paragraphs  (g] 
and  (h).  the  proposed  three-year  phase- 
in  schedule  for  shielded  trailing  cable 
serving  equipment  that  employs  cable 
reels  is  based  on  the  Agency's  review  of 
available  research  and  technology  in 
this  area.  However,  MSHA  specifically 
solicits  public  oonuneot  on  the  technical 
feasibility  and  availability  of  metallic 
shielded  cable,  as  well  as  the  proposed 
compliance  schedule. 

The  Agency  has  identified  three 
primary  areas  of  concern  in  the  use  of 
shielded  cables  on  cable  reel  equipment: 
its  ability  to  spool  properly,  increased 
weight  and  flexibility.  Improper 
layering  of  the  cables  resulting  from 
poor  spooHng  can  greatly  reduce  the 
cable  storage  capacity  on  the  reel  and 
increase  stresses  on  the  cable  from 
binding  and  twisting.  Although  the 
larger  diameters  of  shielded  cables  will 
somewhat  reduce  the  storage  capacity 
of  cable  reels,  this  reduction  should  not 
be  a  significant  factor  if  proper  spooling 
tedirriques  are  used.  Similarly,  properly 
layered  cable  would  not  be  exposed  to 
increased  stresses.  It  is  expected  that 
cable  reel  components  presently  In  use 
can  be  modified  to  adequately  handle 
the  hew  shielded  cable  diameters. 

Shielded  cables  constructed  with 
shielding  around  each  power  conductor 
can  weigh  as  much  as  30  percent  more 
than  unshielded  cables  of  the  same  size 
and  design.  Cable  reels  have  been 
reported  to  experience  difficulty  in 
handling  the  added  weight  of  such 
cables,  increasing  the  probability  of  the 
equipment  rwming  over  its  own  cables. 
This  problem  could  be  overcome  by  the 
use  d  higher  reeling  tensions. 
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Shielded  cables  are  typically  less 
flexible  than  unshielded  cables,  making 
them  more  susceptible  to  damage 
resulting  fit)m  bending  when  used  on 
cable  reel  equipment.  Such  damage  can 
lessen  the  effectiveness  of  shielding  and 
the  cable's  service  hfe  if  appropriate 
coverage  area  is  not  used  Repeated 
reeling  and  the  related  flexing  of  the 
cables  can  cause  metallic  shielding  to 
break  or  gap,  losing  its  protective 
characteristics.  However,  research 
conducted  on  the  electrical  and 
mechanical  performance  of  flexible 
shielding  systems  in  portable  trailing 
cables  by  the  Anaconda  Company,  a 
major  cable  manufacturer,  yielded 
encouraging  results. 

In  Anaconda's  research,  two  shielded 
cables,  one  with  full  copper  braid 
shielding  and  one  with  cotton/copper 
braid  shielding,  were  tested  in  a 
laboratory  and  subjected  to  repeated 
reeling  and  bending  to  simulate  service 
conditions  and  accelerate  the  cable 
damage  produced  in  a  mine.  A  research 
paper  by  T.E.  Hansen  of  the  Anaconda 
Company,  Wire  and  Cable  Division, 
detailed  the  results  of  the  testing.  The 
paper,  presented  at  the  Tenth  Annual 
Meeting  Conference  of  the  IEEE  Industry 
Applications  Society  in  1975,  concluded 
that  1 1 

The  performance  of  the  cotton/copper  and 
full  copper  braid  shielded  EP  insulated  cables 
under  simulated  service  flexing  conditions 
suggests  both  designs  should  retain  their 
ground  system  integrity  through  a  long 
service  life. . .  The  possibility  of  a  broken 
shield  wire  in  a  copper/cotton  braid  shield, 
penetrating  the  insulation  to  cause  premature 
cable  failure  and  a  shorter  service  life  than 
an  unshielded  cable  seems  remote,  in 
agreement  %vith  a  user's  report  that  during  IS 
years  experience,  the  durability  of  copper/ 
cotton  shielded  cables  was  lomparable  to 
nonshielded  cables  in  trailing   able 
applications.  Hanson,  T.E.,  "Performance  of 
Flexible  Shielding  in  Trailing  Cables," 
Conference  Record  Cat  No.  75CH0999-31A. 
p.  5, 1975. 

MSHA  expects  that  shielded  trailing 
cables  which  are  able  to  withstand  the 
flexiTig  involved  in  normal  cable  reel 
usage  can  be  made  available  within  the 
specified  compliance  period 

The  Bureau  of  Mines  funded  an 
investigation  into  the  feasibility  of  using 
shielded  cable  in  underground  coal 
mines,  undertaken  at  the  Pennsylvania 
State  University.  Bureau  of  Mines 
Information  Circular  8799,  "Mine  Power 
Systems  Research,  Trailing  Cables," 
Contract  #00155197.  R.R  King  and  J. 
Hanslovan,  "Low- Voltage  Shielded 
Cables",  1977.  The  investigation  focused 
on  safety  effects,  cost  reliability  and  life 
of  shielded  cables,  and  included 
laboratory  testing  of  cable  shielding. 
Tests  were  performed  at  the 


Pennsylvania  State  University  Mine 
Electrical  Research  Laboratory  In 
conjunction  with  the  investigation.  A 
flexing  machine  was  used  to  simulate 
reeling  effects,  and  it  was  found  that 
"No  significant  shield-wire  breakage 
occurred  in  any  of  the  SH-D  samples; 
however,  grounding  conductors  broke 
frequently.  The  shield  maintained  the 
grounding-circuit  continuity  when 
grounding  conductors  were  damaged." 
Id.  at  40. 

The  report  concluded  that  the 
introduction  of  shielded  low-voltage 
cables  has  potential  for  hazard 
reduction,  and  stressed  the  importance 
of  adequate  shielding  coverage  and  a 
low-resistance  contact  between  the 
shield  and  grounding  conductor.  In 
addressing  the  availability  of  low- 
voltage  shielded  cables,  the  report 
concluded,  "Initially,  a  wide  range  of 
low-voltage  shielded  cables  woiild  not 
be  available.  Some  cable  manufacturers 
indicated  that  a  one-  to  two-year  tool-up 
period  would  be  necessary.  Others  did 
not  anticipate  an  extensive  problem."  Id. 
at  47. 

Several  mines  are  presently  using 
shielded  cable  on  cable  reel  eqtiipment 
other  than  rapid-tramming  equipment 
such  as  shuttle  cars,  with  encouraging 
results.  The  operators  of  four  U.S.  mines 
have  volimtarily  used  shielded  cable 
successfully  on  cable  reels  serving  face 
drills,  roof-bolters  and  cutting  machines. 
Three  of  the  mines  are  coal  mines  at 
which  shielded  cable  has  been  used  on 
all  a-c  equipment  for  several  years.  The 
largest  conductor  size  used  is  #6  AWG. 
The  mine  operators  have  stated  that 
usable  cable  lengths  have  not  been 
affected  by  shielding  at  these  mines. 
Shielded  cable  has  also  been  used 
voluntarily  on  cable  reel  equipment  in  a 
Wyoming  trona  mine  for  the  past  27 
years.  The  mine  employs  conventional 
mining  methods  which  are  nearly 
identical  to  those  used  in  underground 
coal  mines.  Shielded  trailing  cables  are 
used  to  supply  roof  bolters,  face  drills 
and  cutting  machines  on  up  to  15 
working  sections  at  the  mine. 

Additionally,  shielded  cables  have 
been  required  in  other  coimtries  for 
many  years.  MSHA  representatives 
have  received  information  on  the  use  of 
metallic  shielded  cables  from 
government  mining  officials  in  Canada, 
the  United  Kingdom  and  Australia.  In 
1977,  die  Canadian  Standards 
Association  (CSA)  first  published  a 
requirement  for  groimded  shielding 
consisting  of  tinned  copper,  wire  mesh 
or  the  equivalent  around  each  power 
conductor  in  all  cables  operating  on 
circuits  over  125  volts  in  coal  mines. 
(CSA  Standard  C22.5-1977,  Wiring 
Methods,  i  4.1.2.10.)  The  most  recent 


edition  of  the  Canadian  standards 
retains  the  requirement.  (CSA  Standard 
M421-M85,  Use  of  Electricity  in  Mines, 
S  6.9.3.3.)  Although  the  CSA  is  a 
consensus  standards  organization,  all 
provinces  in  which  underground  coal 
mining  is  performed  currently  enforce 
the  shielding  provision,  according  to 
Canadian  officials. 

Similarly,  the  Principal  Electrical 
Inspector  of  Mines  and  Quarries  in 
Great  Britain  informed  MSHA  that 
shielded  trailing  cables,  including  those 
serving  shutde  cars  and  other  cable  reel 
equipment  have  been  required  in  Great 
Britain  for  approximately  15  years. 
MSHA  was  informed  that  the  United 
Kingdom  is  at  an  advanced  stage 
towards  issuing  new  electricity 
regulations  which  retain  their  existing 
requirement  for  shielding  of  the 
Individual  conductors  of  trailing  cables. 
Both  Canada  and  Great  Britain  have 
allowed  an  alternative  compliance 
method  in  the  form  of  semi-conducting 
shielding  instead  of  metallic  shielding.  If 
mine  operators  in  these  countries  choose 
the  option  of  using  semi-conducting 
shielding,  resistance  grounding  with  an 
extremely  sensitive  trip  level  must  also 
be  used  This  is  due  to  the  fact  that 
semi-conducting  shielding  is  normally 
made  of  a  rubberized  or  elastomeric 
type  of  material  which  has  a  higher 
resistance  than  metalUc  shielding. 
Although  semi-conducting  shielding  is 
an  option  in  Canada  and  Great  Britain, 
mining  officials  in  those  countries 
estimate  that  it  is  seldom  used  by  mine 
operators  because  of  the  difficulties 
encountered  with  its  use. 

The  MSHA  proposal  would  allow  only 
the  use  of  metalUc  shielding,  as  the 
Agency  considers  this  the  safest  method 
of  providing  adequate  protection  against 
electric  shock.  Several  problems  may 
exist  with  the  use  of  semi-conducting 
shielding.  First  the  sensitivity  that 
would  be  required  of  the  ground-fault 
protective  system  in  order  to  provide 
adequate  protection  may  be  difficult  to 
maintain  due  to  nuisance  tripping. 
Additionally,  the  design  of  semi- 
conducting shielding  can  make  it  more 
difficult  to  locate  fault  sources  when  the 
ground-fault  protective  device 
deenergizes  a  clroiit  This  is  due  to  the 
elasticity  and  resilience  of  semi- 
conducting shielding,  which  can  make 
damage  less  obvious.  The  Agency 
solicits  comment  on  the  feasibili^  and 
safety  benefits  of  the  use  of  semi- 
conducting shielding. 

Canadian  and  British  mining  officials 
stated  that  the  estimated  life  span  of 
metallic  shielded  trailing  cable  used  on 
shuttle  cars  ranges  from  four  months  to 
one  year.  The  relatively  short  cable  life 
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was  explained  to  be  dne  to  the 
prohibition  in  both  coontriet  of  the 
making  of  temporary  and  permanent 
cable  splices  in  some  cablie  components 
while  tmderground.  Due  to  this 
prohibition,  a  common  practice  is  to  cot 
damaged  cable  at  fiie  damaged  point 
and  to  pat  it  to  tne  in  some  other 
capacity. 

The  information  received  from  these 
countries  Indicates  that  the  technology 
for  providing  shielding  on  cable  reel 
equipment  does  exist  and  is  being 
employed  abroad.  However.  preliBunary 
Indications  from  some  cable 
manufacturers  suggest  that  producing 
the  quantities  and  type  of  shielded 
cables  that  would  be  required  nnder  the 
proposal  would  be  costly  and  time 
consuming.  As  a  result,  a  period  of  time 
for  development  of  shielded  cables 
complying  virith  the  proposed 
requirements,  retooling  and  inventory 
disposal  mast  be  considered.  Therefore, 
the  proposal  would  provide  a  one-year 
phase-in  period  for  shielded  cable  on 
mobile  electric  equipment  not  employing 
cable  reels,  energized  widi  a  nominal 
a-c  voltage  from  150  volts  phase-to- 
ground  to  660  phase-to-phase,  and  ■ 
three-year  phase-in  for  shielded  cable 
on  electric  equipment  employing  cable 
reels. 

The  information  gathered  by  the 
Agency  suggests  that  despite  the 
present  limited  utilization  of  shielded 
cable  on  cable  reels  In  this  country,  an 
effective  and  efficient  shielded  cable  for 
this  use  is  feasible  and  can  be  produced 
for  widespt-ead  use  in  ti\e  coal  mining 
industry.  However,  MSHA  spedBcaUy 
encourages  comments  on  the  technical 
feasibility,  benefits  and  costs  of  the 
proposed  shielding  requirement  and 
iraplententation  timetables  so  that  the 
Agency  can  better  evahiate  the  need  for 
this  requirement  and  its  impact  on  the 
coal  mining  indus^. 

Paragraph  (h)  is  derived  from  existing 
S  75.907,  which  requires  medium-voltage 
trailing  cables,  energized  at  between  661 
volts  and  1,000  volts,  to  have  grounded 
metallic  shieltfing  around  each  power 
conductor  or  over  die  assembly,  except 
on  equipment  employhtg  cable  reels 
where  die  cable  insulation  is  rated  at 
2,000  volts  or  more.  The  proposal  would 
require  that  trailing  cables  energized 
with  a  nominal  a-c  vdltage  greater  than 
660  volts  be  provided  with  a  grounded 
metallic  shield  around  each  power 
conductor  on  all  equipment  not 
employing  cable  reels  on  the  efEective 
date  of  the  rule,  since  "mediam  voltage" 
trailing  cables  are  presently  reqnked  to 
have  metallic  shielding.  Metaffic 
shieUfiag  would  be  req^red  for  cables 
greyer  than  060  volts  serving  cable  reel 


equipment  three  years  after  die  effective 
date  of  the  rule. 

While  the  existing  standard  allows 
shielding  around  the  power  conductor 
assembly  as  one  alternative  in  meeting 
its  requirements,  the  proposal  would  no 
longer  permit  this,  and  instead  would 
require  that  shielding  be  installed 
around  each  power  conductor.  It  should 
be  noted  that  cable  having  shielding 
aroimd  the  entire  assembly  is  generally 
not  in  use  in  the  mining  industry,  and 
not  readily  available  from  cable 
manufacturers,  although  existing 
requirements  permit  its  use. 

The  Agency  believes  that  shielding 
around  each  power  conductor  (SH-^ 
cable]  is  safer  than  shielding  around  the 
conductor  assembly  (SH-C  cable) 
because  of  the  increased  protection  and 
coverage  it  provides.  SH-C  cables  do 
possess  some  advantages  in  wei^t  and 
flexibility,  but  they  do  not  provide 
phaee-to-pthase  fault  protection. 
Additionally,  maintaining  proper 
contact  between  the  shielding  and  the 
grounding  conductor  can  be 
problonatic.  These  problems  are  not 
enoocHitered  with  this  ose  of  SH-D  type 
cables. 

Para^^ph  (i)  would  require  that  prior 
to  die  end  of  the  three-year  phase-in 
period  for  cable  reel  equipment  in 
paragraph  (h),  what  is  presently  called 
"medium  voltage"  cables  must  be 
shielded.  The  effect  of  the  standard  is  to 
retain  the  existing  shieUling  requirement 
in  S  75.907  until  the  proposed  shielding 
requirements  become  effective.  The 
difference  between  the  proposed  and 
existing  standards  is  that  shielding 
aroiuid  the  power  conductor  assembly 
would  no  loiter  be  an  optional 
compliance  method.  As  discussed  in 
connection  with  paragraph  (h).  the 
Agency  would  no  longer  consider  this  a 
viable  alternative  in  meeting  the 
shielding  requirement 

Paragraph  (j]  is  new,  and  would 
require  that  shielding  around  power 
conductors  be  applied  in  the  form  of 
braid  or  serving  (wrap).  Metallic  braid 
would  be  required  to  provide  at  least  64 
percent  coverstge.  and  metallic  wire 
serving  would  have  to  provide  at  least 
00  percent  coverage.  The  Agency 
belieres  that  this  type  of  di^ding, 
when  applied  according  to  the 
manufacturer's  recommendations,  would 
provide  the  best  combination  of 
coverage  and  physical  durability.  Tape 
woald  not  be  suitable  for  diis  use 
because  it  lacks  the  physical  strength 
characteristics  of  braid  and  wrap.  The 
coverage  values  are  generally  accepted 
and  presently  ased  in  the  raining 
industry. 


A  new  standard  at  paragraph  (k) 
would  provide  for  a  maximum  limit  on 
the  length  of  any  trailing  cable, 
depending  on  the  size  of  the  cable. 
Table  G-1  would  specify  trailing  cable 
lengths.  Limits  on  the  length  of  trailing 
cables  serving  permissible  equipment 
now  exist  in  part  18.  When  the  length  of 
a  particular  cable  increases,  the 
resistance  within  that  cable  also 
increases.  This  would  pose  a  potential 
electrical  hazard,  since  an  increase  in 
length  creates  a  corresponding  decrease 
in  available  current  at  the  end  of  the 
cable.  Should  a  ground  fault  or  short 
circuit  occur  in  an  extended  length  of 
cable,  the  fault  onrents  available  may 
be  insufficient  to  trip  protective  devices 
and  clear  the  fault  This  could  result  in 
the  occurrence  of  dangerous  voltages  on 
the  frame  of  the  equipment  being  served 
or  in  the  cable,  leading  to  shock  and  fire 
hazards. 

Section  75.602    Electrical  lYotecdon  for 
Altemating-Curreni  Circuits 

This  section  is  derived  from  existing 
8S  75.518. 75.601,  75.801-1, 75.602.  TSiWO 
and  75.900-2,  as  applied  to  low-voltage 
a-c  trailing  cables  and  circuits.  The 
proposal  would  establish  requirements 
for  overcurrent  ground-fault  and 
undervoltage  protection,  and  would 
specify  installation  procedures  for 
ground-fault  current  transformers.  The 
proposal  would  delete  the  maximum 
allowable  instantaneous  circuit  breaker 
settings  for  trailing  cables  specified  in 
existing  i  75.601-1,  and  would  replace 
them  with  two  tables  that  provide 
comprehensive  settings  for  the  types  of 
circuit  breakers  used  in  underground 
coal  mines.  The  Agency  believes  this 
would  increase  safety,  as  well  as 
provide  greater  flexibility  in  the  design 
and  use  of  shortcircuit  devices. 
Additionally,  the  proposal  would  require 
a  test  circuit  for  ^xrand-fauh  protective 
devices  on  power  centers  six  mondis 
after  the  effective  date  of  the  standard. 

Paragra^  (a)  would  consolidate  and 
clarify  existing  {{  75.001  and  |  75.900. 
The  proposal  would  require  that  trailing 
cables  be  protected  against  short 
circuits,  undervoltages  and  ground  faults 
by  a  circuit  breaker  of  adequate 
interrupting  capacity.  Adequate 
interrupting  capacity  is  defeied  for 
purposes  of  this  proposal  as  the  ability 
of  a  circuit  breaker  to  safely  interrupt  all 
values  of  current  which  can  occor  at  its 
location  in  excess  of  a  breaker's  trip 
setting. 

Commenters  expressed  concern  over 
the  language  of  the  preproposal  draft 
They  interpreted  this  provision  to  mean 
that  separate  devices  that  are  not  an 
integral  part  of  the  carcuM  breaker  would 
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be  required  to  provide  undervoltage  and 
ground-fault  protection.  This  is  not  the 
intent  of  the  proposal  Circuit  breakers 
with  protective  devices  integrated  into 
their  construction  that  provide  short- 
circuit  and  overcurrent  protection  would 
be  acceptable  under  the  proposal.  The 
technology  making  this  possible  is 
reliable,  especially  where  the  voltages 
are  lower  than  1,040  volts.  A  single 
device  which  provides  all  of  the 
protecdon  required  by  the  proposed 
standard  would  be  acceptable. 

Paragraph  (b)  is  partially  new  and 
partially  derived  from  existing  S  75.601. 
The  proposal  would  clarify  the  existing 
standard  for  single-phase  a-c  trailing 
cables  by  requiring  that  single-phase 
trailing  cables  energized  at  150  volts  or 
less  to  ground  be  protected  against  short 
circuits  by  a  circuit  breaker  of  adequate 
interrupting  capacity.  The  new  portion 
of  the  proposal  would  require  the  circuit 
breaker  to  also  provide  ground-fault 
protection.  This  would  protect  against 
the  potential  hazard  of  one  of  the  power 
conductors  becoming  grounded,  causing 
a  possible  shock  or  fire. 

Under  the  proposal,  fuses  would  not 
be  permitted  to  provide  ground-fault 
protection.  A  single  fuse  can  adequately 
protect  only  one  power  conductor  at  a 
time,  and  the  proposal  would  address 
the  protection  of  all  power  conductors.  If 
fuses  were  provided  for  each  power 
conductor,  and  a  fault  occurred  on  one 
of  the  conductors,  all  of  the  fuses  may 
not  open,  leaving  one  or  more  of  the 
conductors  energized  and  creating  a 
shock  hazard. 

Paragraph  (c)  is  derived  from  existing 
§  75.601-1,  which  requires  that  circuit 
breakers  providing  short-circuit 
protection  for  trailing  cables  be  set  so  as 
not  to  exceed  the  maximum  allowable 
instantaneous  settings  specified  in  the 
accompanying  table.  The  proposal 
would  consohdate  and  clarify  these 
requirements  and  provide  new  tables 
that  would  provide  greater  flexibihty  in 
the  use  of  circuit  breakers  protecting  a-c 
circuits.  The  proposal  would  require  that 
each  ungrounded  power  conductor  of  a 
trailing  cable  be  protected  against  short 
circuits  by  one  of  three  types  of  circuit 
breakers,  set  in  accordance  with  Tables 
G-2  and  G-3,  which  would  accompany 
the  standard. 

Circuit  breakers  would  have  to  be  an 
inverse-time  circuit  breaker  with  a 
maximum  current  rating  specified  in 
Table  G-2,  an  instantaneous-trip  circuit 
breaker  with  a  maximum  instantaneous 
setting  specified  in  Table  C-3,  or  a 
short-time  delay  electronic  circuit 
breaker  having  a  time  delay  not  to 
exceed  0.1  seconds,  and  a  maximum 
setting  as  specified  in  Table  G-3.  The 
Agency  believes  that  the  specified 


settings  would  provide  better  circuit 
protection  than  the  existing  settings. 
Inverse-time  circuit  breakers  are  not 
permitted  under  the  existing  rules. 
However,  the  Agency  believes  they 
would  provide  protection  equivalent  to 
that  provided  by  instantaneous 
breakers.  Commenters  to  the 
preproposal  requested  that  more 
acceptable  table  values  for  maximum 
short-circuit  protection  be  provided. 
MSHA  has  done  this  with  the  two  new 
tables,  and  believes  that  the  use  of  these 
tables  will  best  serve  the  electrical 
safety  needs  of  the  coal  mining  industry. 

Paragraph  (d)  is  derived  from  existing 
S  75.601-1,  which  permits  higher  circuit 
breaker  settings  with  the  approval  of  an 
authorized  representative  of  the 
Secretary.  Tlie  proposal  would  require 
the  District  Manager  to  approve  any 
such  changes  in  writing,  ii  technical 
data  deem  it  appropriate  and  it  would 
not  pose  a  hazard  to  miners.  This  would 
clarify  an  existing  Agency  policy  under 
which  MSHA  carefully  evaluates 
proposed  breaker  setting  changes  before 
any  action  is  taken,  and  then  only  with 
the  consent  of  the  District  Manager. 

Paragraph  (e)  would  require 
overcurrent  ground-fault  and 
undervoltage  protection  by  circuit 
breakers  of  adequate  interrupting 
capacity  for  a-c  resistance-grounded 
three-phase  circuits,  a-c  single-phase 
circuits  energized  at  more  than  ISO 
volts-to-ground,  and  a-c  ungrounded 
circuits  installed  in  accordance  with 
proposed  §  75.701(b).  The  requirement 
that  circuit  breakers  provide  ground- 
fault  protection  is  new.  It  would  protect 
against  the  potential  hazard  of  one  of 
the  power  conductors  grounding  out  and 
causing  a  possible  shock  or  fire.  The 
proposal  would  not  allow  fuses  to  be 
used  for  ground-fault  protection  or 
require  the  use  of  separate  devices  for 
reasons  addressed  in  connection  with 
proposed  S  75.602(a). 

Paragraph  (f)  of  the  proposal  would 
retain  and  clarify  existing  fi  75.000-2(c) 
by  providing  that  when  a  circuit  breaker 
is  used  to  protect  two  or  more  branch 
circuits,  it  shall  provide  overcurrent 
protection  for  the  smallest  conductor. 
Compliance  with  the  standard  would 
ensure  interruption  of  power  whenever 
an  overcurrent  appears  on  any  of  the 
conductors  in  any  branch  circuit  Fadure 
to  do  this  could  lead  to  overheating  and 
damage  to  the  conductors,  resulting  in 
shock  and  fire  hazards. 

Paragraph  (g)  would  require 
overcurrent  protection  for  low-voltage 
circuits  in  accordance  with  proposed 
section  I  75.523,  which  contains  general 
requirements  applicable  to  low-voltage 
a-c  circuits.  That  section  is  referenced 
here  because  of  the  importance  of 


clarifying  overcurrent  protecdon 
requirements  for  these  circuits.  It  should 
be  noted  that  proposed  {  75.523  would 
replace  existing  (  $  75.518  and  75.518-1, 
which  incorporate  by  reference  the  1068 
edition  of  die  NEC. 

Paragraph  (h)  is  new,  and  would 
require  ground-fault  devices  to 
deenergize  the  faulted  circuit  at  40 
percent  or  less  of  the  maximum  ground- 
fault  current  of  the  system.  The  Agency 
believes  that  this  wmild  ensure  reliable 
tripping  for  a  ground  fault  and 
considers  40  percent  a  practical 
threshold  value  ict  detectii^  ground- 
fault  conditions. 

Paragraph  (i)  is  also  new,  and  would 
require  that  the  ground-fault  device 
nearest  the  load  operate  with  no 
intentional  time  delay.  Compliance  with 
the  standard  would  assure  rapid 
deenergization  of  the  circuit  but 
additional  devices  could  be  set  for  an 
intentional  delay  for  selective  tripping. 
However,  the  operating  time  of  the 
device  furthest  from  the  load  would  be 
limited  to  one  second.  Iliis  would 
provide  for  a  period  of  time  in  which  all 
faults  on  the  protected  circuits  mast  be 
cleared  and  still  allow  for  a  reasonable 
time  delay  to  protect  agamst  nuisance 
tripping.  A  fault  remaining  on  the 
protected  circuits  for  more  than  one 
second  would  present  a  serious  shock 
hazard. 

Paragraph  (j)  is  new,  and  would 
prohibit  equipment  safety  grounding 
conductors  from  passing  through  or 
being  ctmnected  in  series  with  ground- 
fault  current  transformers.  Installing 
ground-fault  current  transformers  in 
series  with  an  equipment  safety 
grounding  conductor  would  result  in  a 
failure  to  detect  any  parallel  electrical 
path  to  the  equipment  safety  grounding 
conductor  for  a  ground-fault  current  A 
similar  situation  occurs  when  equipment 
safety  grounding  conductora  are  passed 
through  the  ground-fault  current 
fransformers.  Should  a  ground  fault 
occur,  devices  sensing  only  the 
equipment  safety  groimding  conductor 
may  not  be  able  to  sense  enou^  of  the 
fault  cuirent  to  deenergize  the  circuit 
because  of  the  parallel  electrical  paths. 
The  fault  current  would  remain  on  the 
cable  and  possibly  m  the  equipment  the 
cable  serves. 

Paragraph  (k)  is  new,  and  would 
require  resistance-grounded  systems  for 
trailing  cables  to  have  a  test  circuit  to 
be  operated  at  least  once  each  seven 
days,  that  injects  a  current  of  50  percent 
or  less  of  the  maximum  ground-fault 
current  of  the  system,  causing  each 
circuit  breaker  to  opeiL  Grounding 
resistors  and  dnaut  breakers  are  the 
backbone  safety  devices  of  a  resistance 
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grounded  system  for  the  prevention  of 
fire,  ignition  and  shock  hazards.  Use  of  a 
testing  circuit  under  controlled 
conditions  would  indicate  whether  these 
devices  will  operate  when  required  to 
do  so. 

Safety  advantages  would  be  gained 
with  the  use  of  a  test  circuit  device  in 
that  the  ground-fault  device  can  be 
checked  while  it  is  still  protecting  the 
circuit,  and  it  can  be  determined 
whether  a  ground-fault  device  needs  to 
be  replaced  before  an  actual  ground 
fault  occurs.  Since  the  ground-fault 
protective  devices  are  passive,  they  do 
not  operate  until  a  fault  exists.  With  a 
testing  capabiUty,  the  ability  of  ground- 
fault  devices  to  operate  if  needed  can  be 
verified. 

The  standard  would  become 
mandatory  six  months  after  the  effective 
date  of  the  rule.  Information  available  to 
the  Agency  indicates  that  there  were 
2,322  working  sections  in  U.S. 
underground  coal  mines  in  1987.  Each 
working  section  represents  at  least  one 
power  center,  which  would  require 
installation  of  the  test  circuit.  MSHA  is 
aware  of  existing  circuitry  and  designs 
for  test  circuits  which  would  comply 
with  the  proposed  rule.  However,  based 
on  the  number  of  power  centers 
involved.  MSHA  has  estimated  that  a 
six-month  phase-in  of  the  standard  is 
needed  to  allow  sufficient  retrofitting 
and  installation  time  on  all  affected 
equipment. 

Paragraph  (1)  is  new  and  would 
require  that  the  ground-fault  current 
device  and  the  circuit  breaker  be 
removed  from  service  or  repaired  when 
the  circuit  breaker  fails  to  open  upon 
operation  of  the  test  circuit  required  in 
paragraph  (k).  This  would  ensure  that 
both  the  breaker  and  the  ground-fault 
devices  are  not  used  until  it  is 
determined  which  device  is 
malfunctioning  and  that  device  is 
replaced  or  repaired. 

Paragraph  (m)  is  partially  derived 
from  existing  S  75.900-2,  which  allows 
undervoltage  devices  to  be  ciraiit 
breakers  with  shunt  trip  or  undervoltage 
release  devices.  These  two  options  are 
retained  in  the  proposal.  However,  it 
would  require  that  when  a  shunt  trip  is 
used,  a  circuit  utilizing  a  stored  energy 
device  must  also  be  used  to  assure  that 
the  breaker  will  trip  if  the  control 
voltage  is  lost  This  is  necessary 
because  the  shunt  trip  is  a  passive 
device  that  must  be  energized  to  trip  the 
circuit  breaker.  Should  power  to  the 
control  circuit  of  the  circuit  breaker  be 
lost  and  a  fault  occiirs,  there  would  be 
no  way  to  trip  the  breaker,  and  the  fault 
would  remain  on  the  circuit  A  stored 
energy  device  would  assure  that  power 


is  retained  for  the  device  to  trip  the 
circuit  breaker. 

Paragraph  (n)  is  new,  and  would 
require  circuit  breakers  protecting 
multiple  trailing  cables  operating  in 
parallel  to  be  interlocked  so  that  all 
such  trailing  cables  will  be  deenergized 
simultaneously.  The  result  would  be  that 
when  a  imit  of  equipment  is  served  by 
more  than  one  trailing  cable,  and  one  of 
the  cables  is  deenergized,  the  remaining 
cables  would  also  be  deenergized.  This 
would  protect  against  the  hazard  of 
persons  mistakenly  beginning  work  on 
the  equipment  before  all  trailing  cables 
serving  it  have  been  deenergized.  A 
shock  hazard  could  also  occur  if  only 
one  breaker  trips  when  a  fault  appears 
on  the  cable.  The  other  breakers  may 
not  trip  because  the  length  of  cable 
between  their  protective  devices  and  the 
fault  exceeds  the  limits  of  the 
parameters  of  their  settings.  When  these 
breakers  do  not  trip,  the  energized 
circuit  would  continue  to  feed  the  fault. 

Section  75.603    Electrical  Protection  for 
Direct-Current  Trailing  Cables 

This  section  would  consolidate  and 
revise  the  existing  requirements  in 
§9  75.601,  75.601-1,  75.601-2,  75.601-3 
and  75.900  as  they  apply  to  d-c  trailing 
cables,  and  would  establish  some  new 
requirements.  The  proposal  would 
specify  the  types  of  circuit  breakers  that 
would  be  acceptable  for  protection  of  d- 
c  trailing  cables  and  provide  more 
specificity  as  to  what  fuses  would  be 
allowed  for  short-circuit  protection  of 
ungrounded  power  conductors  and  how 
these  fuses  could  be  utilized. 

Paragraph  (a)  of  the  proposal  would 
consolidate  and  clarify  existing 
requirements  for  circuit  breakers  and 
dual  element  fuses.  It  would  require 
each  ungrounded  power  conductor  of  a 
trailing  cable  to  be  protected  against 
short  circuits  by  one  of  three  methods.  It 
would  be  accompanied  by  revised 
tables  that  would  provide  greater 
flexibility  in  the  application  of  trailing 
cables  to  d-c  circuits.  These  tables  were 
developed  to  conform  to  the  d-c  power 
systems  presently  used  in  underground 
coal  mining. 

The  proposal  would  allow  the  use  of. 
inverse-time  circuit  breakers  of 
adequate  interrupting  capacity,  with  a 
maximum  current  rating  as  specified  in 
Table  G-2  to  protect  d-c  circuits.  These 
breakers  are  not  permitted  under 
existing  standards,  but  MSHA  considers 
them  as  effective  as  the  instantaneous 
breakers  and  would  now  allow  their 
use.  An  individual  fuse  with  a  maximum 
current  rating  as  specified  in  Table  G-2 
could  be  used  under  the  proposal  when 
the  trailing  cable  is  supplied  from  a 
solid-grounded  system.  Fuses  would  be 


inappropriate  for  use  in  conjunction 
with  a  resistance-grounded  system, 
since  they  are  not  able  to  open  all 
phases  simultaneously.  Also,  fuses  may 
not  be  sensitive  enough  to  operate 
properly  with  resistance  grounding.  | 

Additionally,  the  use  of  an 
instantaneous-trip  circuit  breaker  of 
adequate  interrupting  capacity  and  a 
maximum  instantaneous  setting  as 
specified  in  Table  G-4  would  continue 
to  be  permitted  under  the  proposal.  The 
line-to-line  instantaneous  circuit  breaker 
settings  would  have  to  be  used  for  short- 
circuit  protection  of  trailing  cables 
supplying  power  to  diode-grounded 
equipment  and  for  those  containing  a 
separate  equipment  safety  grounding 
conductor,  if  the  circuit  is  provided  with 
separate  ground-fault  protection.  The 
line-to-ground  values  would  have  to  be 
used  for  short-circuit  and  ground-fault 
protection  of  trailing  cables  containing  a 
separate  equipment  safety  grounding 
conductor  when  the  circuit  is  not 
provided  with  separate  ground-fault 
protection. 

Paragraph  (b)  is  derived  from  existing 
§  75.601-1,  which  permits  an  authorized 
representative  of  the  Secretary  to  allow 
deviation  from  maximum  instantaneous 
breaker  settings  when  it  appears 
justified.  Since  it  is  the  Agency's  policy 
that  the  District  Manager  carefully 
review  and  thoroughly  evaluate  any 
request  to  allow  higher  settings  on 
breakers.  MSHA  has  modified  this 
requirement  to  conform  with  present 
policy.  Under  the  proposal,  the  District 
Manager,  and  not  the  authorized 
representative,  could  grant  permission 
in  writing  for  higher  breaker  settings  if 
technical  data  deem  it  appropriate  and 
it  would  not  pose  a  hazard  to  miners. 
Since  fuses  would  be  an  alternative 
means  of  protecting  ungrounded  power 
conductors  against  short  circuits  under 
the  proposal,  this  provision  would  also 
allow  higher  fuse  ratings  with  the 
written  permission  of  the  District 
Manager. 

Paragraph  (c)  clarifies  existing 
S  75.601-2,  which  prohibits  the  use  of 
fuses  to  provide  short-circuit  protection, 
unless  specifically  approved  by  the 
Secretary.  The  proposal  would  require 
that  fuses  be  approved  in  accordance 
with  part  28.  Thus,  an  operator  could 
look  at  the  approval  markings  on  a  fuse 
to  ascertain  that  it  has  been  approved 
by  the  Secretary  for  use  in  the 
protection  of  d-c  trailing  cables. 

Paragraph  (d)  is  derived  from  existing 
§  75.601  which  requires  that  when  a  fuse 
is  used,  it  shall  have  adequate  current 
interrupting  capacity.  The  proposal 
would  retain  this  rule,  in  effect  by 
requiring  that  fuses  have  a  d-c  voltage 
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rating  at  least  equal  to  the  maximum 
system  voltage,  and  by  specifying  in 
Table  G-4  the  maximum  current  ratings 
allowed  for  use  with  d-c  trailing  cables. 

Paragraph  (e)  is  new,  and  would 
require  that  each  trailing  cable  in  a 
resistance-grounded  d-c  circuit  be 
protected  against  ground  faults  by  a 
circuit  breaker  that  deenergizes  the 
circuit  when  the  ground-fault  current 
exceeds  40  percent  of  the  current  rating 
of  the  grounding  resistor.  This  would 
preclude  the  use  of  fuses  in  resistance- 
grounded  systems.  The  40  percent 
deenergization  setting  is  conservatively 
within  the  relay  setting  range  of  40  to  50 
percent  typically  used  by  power  center 
manufacturers. 

A  new  provision  in  paragraph  (f) 
would  require  trailing  cables  supplied 
from  a  system  that  has  the  direct  neutral 
of  the  rectifier  bridge  supply-transformer 
solidly  grounded  to  be  protected  against 
ground  faults  by  an  instantaneous-trip 
circuit  breaker  of  adequate  interrupting 
capacity  that  deenergizes  the  circuit  at  a 
current  value  not  to  exceed  50  amperes. 
The  50  ampere  value  would  be  sufficient 
to  provide  reliable  relay  operatioiL  It  is 
also  consistent  with  tripping  values  used 
in  other  protective  schemes  for  d-c 
equipment,  such  as  the  relay  trip  values 
for  silicon  diode  grounding. 

Paragraph  [gj  is  new,  and  would 
require  the  ground-fault  device  nearest 
the  load  to  operate  with  no  intentional 
time  delay.  This  would  deenergize  the 
faulted  circuit  as  quickly  as  possible, 
thereby  minimizing  the  potential  for 
shock  and  fire  hazards  associated  with 
faults.  Since  the  proposal  would  only 
require  the  devices  nearest  the  load  to 
have  no  intentional  time  delay,  other 
ground-fault  devices  protecting  the 
circuit  that  feeds  the  circuit  nearest  the 
load  could  have  intentional  time  delays, 
which  could  prevent  nuisance  tripping  in 
the  system. 

Paragraph  (h)  is  abo  new,  and  would 
prohibit  equipment  safety  grounding 
conductors  from  passing  through  or 
being  connected  in  series  with  ground- 
fault  current  transformers.  If  a  current 
transformer  were  installed  in  series  with 
or  around  an  equipment  safety 
grounding  conductor,  it  would  fail  to 
detect  parallel  electrical  paths  to  the 
equipment  safety  grounding  conductor. 
Should  a  ground  fault  occur,  the  devices 
would  sense  only  the  equipment  safety 
grounding  conductor  and  may  be  unable 
to  detect  enough  fault  current  to  trip  the 
circuit  breaker. 

Section  75.604    Physical  Restraints  for 
Cable  Couplers 

This  section  is  derived  from  existing 
§  75.802,  which  reqiiires  that  when  two 
or  more  circuit  breakers  with  different 


ratings,  trip  elements,  or  instantaneous- 
trip  ranges  are  installed  in  the  same 
distribution  box,  power  center,  or 
rectifier,  a  means  must  be  provided  to 
prevent  the  connection  of  incompatible 
plugs  and  receptacles.  When  there  are 
two  or  more  circuit  breakers  with 
dissimilar  settings  at  dte  same  location, 
there  is  a  possibility  of  connecting  a 
trailing  cable  to  the  wrong  circuit 
breaker,  which  may  be  ineffective  for 
protecting  the  cable.  Dangerous 
overheating  of  the  cable  and  resulting 
shock  and  fire  hazards  could  occur. 

The  proposal  would  retain  the  existing 
performance  standard,  with  some 
language  modification  for  clarity.  Any 
physical  restraint  which  prevents  the 
connection  of  a  cable  to  a  circuit 
breaker  that  is  not  properly  rated  or 
adjusted  for  that  cable  would  be 
acceptable.  The  proposal  is  intended  to 
provide  flexibility  in  choosing 
compliance  alternatives  of  equivalent 
safety  effect 

Subpart  H — Grounding 

Section  75.701    Low-Voltage 
Alternating-Current  System  Grounding 

This  section  is  derived  from  existing 
§S  75.700.  75.701,  75.704,  and  75.901,  and 
would  require  resistance  grounding  for 
low-voltage  a-c  systems,  defined  as 
those  having  a  nominal  voltage  of  1,040 
volts  or  less.  Of  the  grounding-related 
fatalities  in  underground  coal  mines 
since  1970,  approximately  80  percent 
involved  low-voltage  a-c  electric 
equipment.  The  requirements  in  this 
proposed  section  would  help  to  reduce 
the  number  of  future  fatalities  in 
underground  coal  mines. 

The  standard  would  require  low- 
voltage  a-c  systems  extending  or 
originating  underground  to  be  grounded 
by  having  either  a  direct  or  a  derived 
neutral  connected  to  the  grounding 
medium  through  a  grounding  resistor. 
The  effect  of  the  provision  would  be  to 
require  resistance-grounding  for  low- 
voltage  a-c  systems  extending  or 
originating  underground.  A  resistance- 
grounded  system  is  one  defined  in 
proposed  S  75.2(j)  as  an  electrical 
system  in  which  the  neutral  point  of  the 
transformer  or  generator  winding  is 
intentionally  grounded  through  a  current 
limiting  resistor.  The  resistor  would  limit 
ground-fault  current  to  a  value  equal  to 
or  less  than  the  values  specified  by  this 
subpart,  but  greater  than  the  system 
capacitive  charging  current 

Should  a  phase-to-ground  fault  occiir 
in  a  low-voltage  a-c  system,  resistance- 
grounding  would  serve  to  limit  the 
voltage  which  could  occur  on  frames  of 
equipment  supplied  by  the  system. 
Additionally,  fire  hazards  would  be 


minimized  since  the  current  flow  in  the 
resistance-grounded  system  would  be 
limited  to  25  amperes  under  proposed 
S  75.707. 

Paragraphs  [a]  through  (e)  describe 
exceptions  to  the  resistance-grounding 
requirement  which  the  Agency  would 
consider  acceptable  alternative 
grounding  methods.  The  list  of 
exceptions  includes  solid-grounded  and 
ungrounded  systems,  defined  in 
proposed  I  75.2[j)  as  an  electrical 
system  grounded  through  a  connection 
in  which  no  impedance  has  been 
intentionally  inserted,  where  the  short- 
circuit  current-carrying  capacity  of  the 
grounding  connection  is  at  least  equal  to 
the  bolted  phase-to-neutral  fault  current 
Ungrounded  systems  would  be  define4 
as  those  without  an  intentionally-made 
connection  to  ground,  except  throu^ 
potential  indicating  or  measuring 
devices. 

Paragraph  [a]  would  allow  the  use  of 
a  solid-grounded  single-phase  system, 
provided  it  suppUes  only  stationary  or 
portable  electric  equipment  and  has 
either  a  direct  neutral  or  a  phase 
conductor  solidly  connected  to  the 
system  groimding  medium,  so  that  the 
phase-to-ground  voltage  is  limited  to  150 
volts  or  less.  Because  of  its  continuous 
movement  and  use  underground,  mobile 
electric  equipment  is  susceptible  to  more 
ground  faults  from  damage  to  power 
conductors  than  are  stationary  and 
portable  units.  The  Agency  believes  that 
resistance-grounded  systems  would 
provide  the  most  reliable  ground-fault 
protection  for  mobile  electric  equipment 
and  that  solid  grounding  is  only 
appropriate  for  the  protection  of 
electrical  systems  which  supply 
stationary  and  portable  electric 
equipment 

Paragraph  (b]  would  allow  the  use  of 
ungrounded  low-voltage  a-c  systems, 
provided  they  supply  only  stationary 
equipment  have  ground-fault  protection 
which  automatically  deenergizes  all 
phase  conductors  when  any  one  is 
grounded,  and  have  all  phase 
conductors  totally  enclosed  in  either 
rigid  metallic  conduit  metallic  armored 
cable,  metal-clad  cable,  or  shielded 
cable  when  the  phase-to-phase  voltage 
exceeds  150  volts.  Figure  H-1,  which 
would  accompany  the  proposal 
illustrates  the  standard.  Under  the 
proposal,  conductors  with  a  phase-to- 
phase  voltage  of  150  volts  or  less  would 
be  permitted  to  be  enclosed  in  non- 
metallic  conduits  or  cables. 

Existing  fi  75.901(a)  provides  that  the 
Secretary  may  permit  the  underground 
use  of  ungrounded  low-  and  medium- 
voltage  circuits  which  serve  stationary 
equipment  if  the  circuits  are  either  steel 
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armored  or  installed  In  grounded  rigid 
steel  conduit.  The  proposed  standard 
would  eliminate  the  need  to  request  that 
the  Secretary  permit  the  use  of  such 
systems,  provided  the  installation 
requirements  are  met.  Overvoltage 
conditions  associated  with  ungrounded 
systems  can  diminish  the  useful  Ufe  of 
cable  insulation  and  result  in  machine 
failures  more  frequently  than  in 
grounded  systems.  Therefore,  an 
adequate  detection  system  used  for 
removing  ground  faults  is  essential  for 
the  effective  operation  of  ungrounded 
systems. 

Effective  ground-fault  protection  and 
the  requirement  of  metallic  enclosures  in 
ungrounded  systems  would  minimize  the 
possibility  of  a  fault  remaining  on  the 
system  and  energizing  the  frames  of 
electric  equipment.  For  example,  an 
ungrounded  system  would  be  permitted 
to  serve  a  stationary  bore  hole  pump  if  it 
has  a  ground-fault  protection  system  to 
detect  faults  and  automatically  cause 
deenergization  of  the  phase  conductors, 
as  well  as  having  totally  enclosed 
conductors.  The  standaitd  would  assure 
that  loads  are  connected  to  the  source  of 
power  and  that  abnormally  high 
voltages  which  could  injure  miners  will 
not  occur  on  the  pump's  frame. 

The  exception  in  paragraph  (c)  would 
allow  the  use  of  ungrounded  single- 
phase  systems  having  a  phase-to-phase 
voltage  of  150  volts  or  less,  and  which 
originate  on  the  secondary  side  of  a 
two-winding  transformer  equipped  with 
a  metallic,  or  "Faraday,"  shield 
connected  to  the  grounding  medium.  The 
purpose  of  the  shield  would  be  to  isolate 
the  low-voltage  secondary  winding  from 
the  primary  winding  in  the  transformer 
to  prevent  primary-to-secondary 
transformer  faults.  Shielding  would 
protect  miners  from  exposure  to 
dangerous  voltages  due  to  transformer 
faults.  Figure  H-2  would  illustrate  the 
provision. 

Paragraph  (d]  would  be  a  new 
provision  allowing  some  a-c  systems  to 
be  ungrounded,  provided  they  supply 
only  a  rectifier  mounted  with  the  source 
transformer  or  generator  on  a  common 
metallic  frame  and  have  the  conductors 
totally  enclosed  in  either  rigid  metallic 
conduit,  metallic  armored  cable,  metal 
clad  cable,  or  shielded  cable  when  the 
phase-to-ground  voltage  exceeds  150 
volts.  One  effect  of  the  standard  would 
be  to  allow  a  three-phase  a-c  system  to 
supply  a  d-c  trolley  rectifier  having  one 
conductor  solidly  connected  to  the  track. 
On  a  300-volt  d-c  trolley  system,  the 
maximum  phase-to-ground  voltage  of 
the  a-c  system  would  be  less  than  the 
l50  volts-to-ground  maximum  specified 
in  the  proposal. 


The  proposal  would  alleviate  an 
apparent  conflict  between  existing 
SS  75.901  and  75.701-3.  and  would 
incorporate  MSHA's  interpretation  of 
those  standards.  Existing  |  75.701-3 
requires  equipment  receiving  power 
from  d-c  power  systems  to  be  grounded. 
Existing  S  75.901(a)  presently  requires 
imderground  a-c  systems  to  be 
resistance  grounded,  or  ungrounded  by 
permission  of  the  Secretary  under 
certain  circimistances.  Rectifier  systems 
cannot  have  both  the  a-c  and  d-c 
systems  grounded  at  the  same  time. 
Therefore,  the  standard  would 
incorporate  current  Agency  policy  by 
permitting  some  a-c  systems  supplying 
rectifiers  to  be  ungrounded,  provided 
they  comply  with  the  specified 
alternative  method  of  ground-fault 
protection. 

Paragraph  (e)  would  allow  the  use  of 
ungrounded  systems  which  have  the 
supply  transformer  and  all  other 
components  contained  in  a  single 
metallic  enclosure  or  installed  on  the 
common  metallic  frame  of  electric  face 
equipment.  These  methods  would 
eliminate  the  possibility  of  simultaneous 
phase-to-ground  faults  at  the 
transformer  and  the  equipment. 
Simultaneous  faults  at  these  locations 
could  energize  the  metallic  frames  of  aU 
of  the  equipment  served  by  the  same 
power  system,  exposing  miners  to 
electric  shock  or  electrocution. 

Section  75.702    Low-Voltage 
Alternating-Current  System  Grounding 
Mediums 

Section  75.702  would  address 
grounding  mediums  for  low-voltage  a-c 
systems.  It  is  derived  from  existing 
SS  75.701-2  and  75.901.  which  address 
requirements  for  grounding  of  metallic 
frames,  casings  and  other  enclosures  of 
equipment  receiving  power  from  single- 
phase  110-220-volt  circuits  and  low-and 
medium-voltage  three-phase  a-c  power 
systems.  The  proposed  standard  would 
require  the  system  grounding  medium 
for  low-voltage  a-c  systems  to  be  the 
metallic  frame  or  metaUic  enclosure  of 
the  generator,  transformer,  or 
transformer  bank,  connected  to  a  low- 
resistance  ground  field.  The  effect  of  this 
provision  would  be  to  require  a  system 
grounding  medium  for  all  low-voltage  a- 
c  systems  which  would  facilitate  the 
conduction  of  abnormal  electric  currents 
to  a  low-resistance  ground  field  instead 
of  energizing  the  equipment  frames.  An 
illustration  of  the  provision  would  be 
found  in  Figure  H-3. 

The  requirements  of  the  existing 
standards  would  be  altered  by  deleting 
the  reference  to  borehole  casings  and 
water  lines.  The  use  of  these  devices 
would  continue  to  be  permitted  under 


the  proposal  only  if  they  meet  the 
requirements  of  proposed  S  75.709, 
which  would  set  requirements  for  low- 
resistance  ground  fields. 

Section  75.703  High-Voltage 
Alternating-Current  System  Grounding 

This  section  would  address 
requirements  for  high-voltage  a-c  system 
grounding,  currently  found  in  SS  75.802 
and  75.901.  Under  the  proposed 
standards,  there  would  be  only  two 
voltage  categories,  high-  and  low- 
voltage.  Under  the  proposal,  resistance- 
grounded  systems  having  a  direct  or  a 
derived  neutral  connected  to  the 
grounding  medium  through  a  groimding 
resistor  would  be  required  on  high- 
voltage  a-c  systems,  defined  in  the 
proposal  as  those  with  nominal  voltages 
greater  than  1.040-volts.  Some  2,400-volt 
circuits  meeting  the  specifications  listed 
in  the  standard  would  be  excepted  from 
the  requirement. 

Paragraphs  (a)  through  (d)  list 
requirements  for  ungrounded  systems 
which  would  be  excepted  from  the 
resistance-grounding  requirement. 
Ungrounded  systems  which  supply  only 
stationary  equipment,  have  a  nominal 
voltage  not  exceeding  2,400  volts, 
ground-fault  protection  which 
automatically  deenergizes  all  phase 
conductors  when  any  phase  conductor  is 
grounded,  and  all  phase  conductors 
totally  enclosed  in  rigid  metallic  conduit, 
metallic  armored  cable,  metal  clad 
cable,  or  shielded  cable,  would  be 
excepted  from  the  resistance  grounding 
requirement.  Figure  H-4  would 
accompany  the  standard  as  an 
illustration. 

These  provisions  would  protect 
miners  against  serious  shock  and 
electrocution  hazards  while  working 
with  or  near  high-voltage  a-c  equipment 
and  circuits.  Resistance-grounded 
systems  would  be  appropriate  for  the 
protection  of  mobile  and  portable 
electric  equipment,  since  such 
equipment  is  subjected  to  heavy  use. 
and  is  therefore  more  susceptible  to 
power  cable  damage  and  resulting 
ground  faults.  Ungrounded  high-voltage 
a-c  systems  would  be  permitted  to  serve 
stationary  equipment  having  ground- 
fault  protection  which  minimizes  miners, 
exposure  to  electrocution  and  electric 
shock. 

Section  75.704    High-Voltage 
Alternating-Current  System  Grounding 
Mediums 

This  section  is  derived  from  existing 
S  75.802,  and  would  require  specific 
groimding  mediums  for  resistance- 
grounded  and  ungrounded  high-voltage 
a-c  systems.  Paragraph  (a)  would 
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require  the  grounding  medium  for  a 
resistance-grounded  system  to  be  a  low- 
resistance  ground  field  for  a 
transformer-derived  system,  or  the 
metaUic  frame  of  the  supply  transformer 
or  generator  that  is  connected  to  a  low- 
resistance  ground  field.  Allowing  the 
frame  of  the  supply  generator  connected 
to  a  low-resistance  ground  field  to  serve 
as  the  grounding  medium  would  be  a 
new  provision. 

The  proposed  standard  would  provide 
for  a  common  grounding  medium 
connected  to  a  low-resistance  ground 
field  for  the  generator  and  the 
equipment  it  serves,  thereby  minimizing 
the  possibility  of  simultaneous  ground 
faults  causing  lethal  voltages  to  occur  on 
the  generator  and  equipment  frames. 
Under  the  existing  standard,  the 
grounding  medium  could  be  considered 
to  be  the  low-resistance  ground  field, 
allowing  the  generator  and  equipment  to 
have  separate  grounding  mediums, 
which  increases  the  possibility  of 
simultaneous  faults. 

Paragraph  (b)  would  require  the 
grounding  medium  for  an  ungrounded 
electrical  system  to  be  the  metallic 
frame  or  metallic  enclosure  of  the  supply 
transformer,  transformer  bank,  or 
generator  which  is  connected  to  a  low- 
resistance  ground  field.  These 
provisions  would  require  all  high- 
voltage  a-c  grounding  mediums  to  be 
connected  to  a  low-resistance  ground 
field,  so  that  dangerous  voltages  will  not 
occur  on  the  frames  of  equipment.  Figure 
H-5  is  intended  to  Ulustrate  the 
standard. 

Section  75.705    Direct-Current  System 
Groimding 

This  section  of  the  proposal  would 
consolidate  and  clarify  the  requirements 
for  grounding  of  d-c  electrical  systems  in 
existing  SS  75.701-3  and  75.703-2.  The 
proposal  contains  additions  to  the 
existing  rules  to  provide  for  grounding  of 
battery-powered  systems,  systems 
derived  on-board  mobile  electric  face 
equipment,  and  ungrounded  d-c  systems. 

The  standard  would  require  d-c 
electrical  systems  extending  or 
originating  underground  to  be  one  of 
seven  types.  Under  paragraph  (a),  solid- 
grounded  d-c  trolley  systems  having  one 
conductor  solidly  connected  to  the  track 
would  be  acceptable.  In  this  way,  the 
track  would  be  used  as  the  grounding 
medium  for  the  system.  If  one  conductor 
is  connected  to  the  track  at  all  times,  the 
equipment  frames  of  units  supplied  with 
electric  power  by  the  trolley  system 
would  be  precluded  from  carrying 
dangerous  voltages  in  the  event  of  a 
fault. 

Under  paragraph  (b).  d-c  systems 
other  than  trolley  systems  would  also  be 


permitted  to  be  solid  grounded,  provided 
they  have  one  conductor  solidly 
connected  to  the  system  grounding 
medium.  Use  of  a  solid-grounded  d-c 
system  having  the  direct  neutral  of  the 
a-c  system  supplying  only  a  rectifier 
bridge  solidly  connected  to  the 
grounding  medium  would  be  permitted 
under  paragraph  (c)  of  the  proposed 
standard.  The  effect  of  this  standard 
would  be  to  provide  solid  grounding 
when  neither  line  conductor  of  the  d-c 
output  of  the  system  is  grounded.  Figure 
H-7  would  illustrate  this  configuration. 
Line-to-ground  voltages  would  be 
limited  to  one  half  of  the  system  voltage 
by  the  requirements  of  the  standard,  an 
appropriate  range,  since  most  d-c 
system  nominal  voltages  are  no  greater 
than  330  volts.  Under  the  standard,  such 
systems  would  be  limited  to  165  volts 
line-to-ground. 

Under  paragraph  (d),  resistance- 
grounded  systems  having  either  a  direct 
or  a  derived  neutral  of  the  a-c  system 
supplying  the  rectifier  bridge  connected 
to  the  grounding  medium  through  a 
grounding  resistor  would  be  permitted. 
In  this  type  of  system,  the  voltages 
which  could  appear  on  equipment 
frames  would  bie  limited  to  a  range 
which  would  help  to  avoid  fire  and 
shock  hazards.  Figure  H-8  would 
illustrate  this  provision  of  the  proposal. 

Paragraph  (e)  of  the  standard  would 
be  new.  and  would  allow  the  use  of 
ungrounded  systems  only  if  they  have 
ground-fault  protection  which 
automatically  deenergizes  all  power 
conductors  when  any  phase  conductor  is 
grounded,  and  a  line-to-line  system 
voltage  of  330  volts  or  less.  Under  the 
standard,  all  d-c  systems  greater  than 
330  volts  would  be  required  to  be 
intentionally  grounded.  Figure  H-9 
would  show  the  configuration  described. 
Compliance  with  the  proposal  would 
assure  that  systems  which  are  not 
intentionally  grounded  are  provided 
with  effective  alternative  protection. 

Paragraph  (f)  is  a  new  provision 
allowing  for  the  use  of  ungrounded 
battery-powered  systems.  The  design  of 
battery-powered  equipment  minimizes 
the  possibiUty  of  multiple  faults 
occurring,  so  the  metallic  frames  of  such 
equipment  cannot  become  energized 
with  voltages  which  present  danger  to 
miners.  Therefore,  such  systems  would 
be  permitted  to  be  ungrounded  under 
the  proposal.  Similarly,  ungrounded 
systems  derived  on-board  mobile 
electric  equipment  would  be  permitted 
by  paragraph  (g).  Experience  indicates 
that  intentional  grounding  of  these 
systems  would  not  provide  a  safety 
advantage  for  miners,  since  all 
components  supplied  by  them  are  on  a 
common  grounded  metallic  frame. 


Section  75.706    Direct-Current  System 
Grounding  Mediums 

Proposed  S  75.706  is  derived  from 
existing  55  75.701-1.  75.701-3  and 
75.703-2.  and  would  address  grounding 
mediums  for  d-c  electrical  systems. 
Paragraph  (a)  of  the  proposal  would 
require  the  system  grounding  medium 
for  each  d-c  trolley  system  to  be  the 
mine  track.  Experience  indicates  that 
mine  track  serves  as  an  efficient 
grounding  medium  for  these  systems. 

Under  paragraph  (b),  the  system 
grounding  medium  for  d-c  systems 
derived  on-board  mobile  electric 
equipment,  including  battery-powered 
equipment,  would  be  required  to  be  the 
metallic  frame  of  unit.  In  the  Agency's 
view,  the  equipment  frame  is  an 
effective  medium  for  assuring  that  stray 
voltages  will  not  appear  on  the  frame  uf 
mobile  electric  equipment  and  place 
miners  at  risk  of  electrocution  or  electric 
shock. 

Paragraph  (c)  would  require  that  the 
metallic  frame  or  enclosure  of  the  power 
source,  connected  to  a  low-resistance 
ground  field,  serve  as  the  system 
grounding  medium  for  d-c  systems  other 
than  trolley  systems  and  systems 
derived  on-board  mobile  electric 
equipment.  This  provision  would  be 
illustrated  by  Figure  H-10.  Connection 
to  a  low-resistance  ground  field  would 
assure  that  unusual  or  accidental 
voltages  would  be  conducted  to  ground 
by  following  a  low-resistance  path. 
These  types  of  system  grounding 
mediums  would  assure  a  safe  and 
dependable  grounding  system  for  d-c 
electrical  systems  by  minimizing  the 
appearance  of  dangerous  voltages 
between  the  metallic  frames  of 
equipment  and  earth  when  faults  occur. 

Section  75.707    Grounding  Resistors 

This  section  would  set  new 
performance  requirements  for  d-c 
grounding  resistors.  Paragraph  [a]  would 
require  grounding  resistors  used  on  low- 
voltage  systems  to  have  a  resistance 
value  that  limits  ground-fault  current  to 
25  amperes  or  less.  Ground-fault 
currents  that  are  not  limited  by  a 
grounding  resistor  could  cause  electrical 
arcing  and  resultant  ignition  of 
combustible  materials.  As  discussed 
previously,  a  25-ampere  maximum 
current  in  the  proposal  would  help  to 
reduce  the  likelihood  of  such 
occurrences. 

On  high-voltage  systems,  grounding 
resistors  would  be  required  to  have  a 
resistance  value  that  limits  the  voltage 
drop  in  the  grounding  circuit  external  to 
the  resistor  to  not  more  than  100  volts 
during  a  ground  fault.  The  standard 
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would  be  illustrated  by  Figure  H-6.  The 
100-volt  value  has  been  an  accepted 
industry  standard  since  at  least  1970. 
Experience  indicates  that  limiting  the 
voltage  which  can  appear  on  the  frames 
of  high-voltage  equipment  to  100  volts  or 
less  would  help  to  prevent  dangerous 
potential  shock  hazards. 

Under  paragraph  (b).  grounding 
resistors  would  be  required  to  be 
extended-time  rated  at  a  current  value 
at  least  equal  to  the  maximum  ground- 
fault  current  that  can  flow  through  them, 
making  resistors  compatible  with  the 
currents  to  which  they  could  be 
exposed.  Under  the  proposed  definition 
of  "extended-time  rated."  resistors 
would  have  to  be  capable  of  operating 
at  their  maximum  operating  temperature 
for  90  days  per  year  without  failing.  The 
new  definition  is  intended  to  reflect  the 
present  state  of  technology  with  regard 
to  grounding  resistors.  Failure  of  an 
open  grounding  resistor  when  subjected 
to  faults  which  are  not  immediately 
cleared  by  the  circuit  breaker  would  be 
minimized.  An  open  grounding  resistor 
would  allow  ground  faults  to  go 
undetected,  thereby  defeating  the 
grounding  protection  for  the  circuit  and 
leaving  miners  unprotected  from 
dangerous  voltages  which  could  appear 
on  equipment  frames. 

Paragraph  (c)  would  require  grounding 
resistors  to  be  supported  by  ins'olators 
having  voltage  ratings  at  least  equal  to 
the  phase-to-phase  a-c  voltage  of  the 
system.  Appropriately  insulated 
supports,  capable  of  withstanding  the 
phase-to-phase  voltages  in  a  circuit, 
would  adequately  protect  the  grounding 
resistor  from  shorting.  A  shorted 
grounding  resistor  could  defeat  the 
protective  function  of  resistance 
grounding  and  expose  miners  to  shock 
hazards  and  the  risk  of  fire. 

Paragraph  (d)  would  require 
grounding  resistors  to  be  located  in  the 
same  substation  or  enclosure,  or 
installed  on  a  common  metaUic  frame 
with  the  a-c  source  that  supplies  the 
system.  The  proposed  standard  would 
clarify  that  the  resistor  should  be 
located  at  the  power  source,  which  may 
not  always  be  the  power  center.  The 
standard  would  help  to  prevent  a 
neutral  conductor  from  opening  between 
the  transformer  and  grounding  resistor, 
or  shorting  of  the  grounding  resistor. 
Such  an  occurrence  could  disable 
ground-fault  protective  devices  from 
detecting  fault  conditions  and  therefore 
allow  dangerous  voltages  to  occur  on 
equipment  frames. 

Section  75.708    Loads  Connected  on 
Resistance-Grounded  Systems 

This  section  would  require  loads  to  be 
connected  phase-to-phase  on  a-c 


systems  and  line-to-line  on  d-c  systems 
that  are  resistance-grounded,  presently 
required  by  5  5  75.806  and  75.905.  The 
proposal  would  not  change  the 
requirements  of  the  existing  standards, 
but  would  consolidate  them  for  clarity 
and  consistency.  The  effect  of  the 
proposed  standard  would  be  to  forbid 
line-to  ground  connections  on  a-c  and  d- 
c  systems,  which  can  cause  nuisance 
tripping  of  ground-fault  devices. 

Recurrent  or  "nuisance"  tripping  of  a 
circuit  when  no  fault  condition  exists 
could  lead  miners  to  circumvent  the 
protective  devices  in  the  circuit  in  order 
to  continue  work.  This  would  defeat  the 
intended  function  of  the  grounding 
system  and  expose  miners  to 
unnecessary  risk  of  electric  shock. 
Additionally,  each  time  the  circuit  is 
tripped,  current  is  passed  through  the 
grounding  resistor,  which  can  cause 
damage  and  failure  over  time.  The 
proposed  standard  would  help  to  avert 
nuisance  tripping  and  its  possibly 
hazardous  consequences. 

The  proposed  rule  would  also  prevent 
the  use  of  the  grounding  conductor  as  a 
power  conductor,  which  could  increase 
the  likelihood  of  inter-machine  arcing  or 
the  appearance  of  abnormal  voltages  on 
the  frames  of  equipment  supplied  by 
resistance-grounded  systems.  Use  of  the 
grounding  conductor  as  a  power 
conductor  could  cause  it  to  fail  or 
become  damaged,  rendering  it 
ineffective  for  its  intended  function  as 
part  of  the  grounding  protection  system. 

Section  75.709    Low-Resistance  Ground 
Fields 

Proposed  9  75.709  would  set 
requirements  for  the  design  and 
construction  of  low-resistance  system 
and  supplemental  ground  fields.  These 
standards  are  presently  found  at 
51  75.700-1  and  75.701-1.  Paragraph  (a) 
of  the  proposal  is  new,  and  would 
require  low-resistance  ground  fields 
used  in  the  safety  grounding  system  to 
be  designed  and  installed  in  a  manner  to 
assure  that  the  maximum  exposure 
voltage  under  fault  conditions  will  not 
create  hazardous  step  and  touch 
potentials.  In  evaluating  ground  field 
safety,  the  standard  would  require 
consideration  of  the  parameters  of  the 
system,  including  boU  resistivity, 
available  fault  currents,  ground  field 
construction,  and  the  operating  times  of 
protective  devices. 

Paragraph  (b)  would  require  low- 
resistance  ground  fields  used  in  the 
safety  grounding  system  to  have 
resistances  to  earth  no  greater  than  25 
ohms.  Electric  current  follows  the  path 
of  lowest  resistance  that  it  encounters. 
Therefore,  the  lower  the  resistance  of  a 
ground  field,  the  more  likely  it  is  that 


protective  devices  can  operate  to 
remove  ground  faults  and  minimize  the 
possibility  of  energization  of  equipment 
frames.  A  maximum  25-ohm  resistance 
to  earth  woidd  serve  to  maintain 
resistance  at  a  low  level  to  facilitate 
proper  operation  of  ground-fault 
protective  devices. 

The  system  resistance  value  may 
deviate  from  the  25-ohm  maximum  only 
if  evaluation  of  the  system  in 
accordance  with  the  safety 
considerations  of  paragraph  (a) 
indicates  that  a  lower  value  of 
resistance  is  necessary,  or  a  higher 
value  of  resistance  may  safely  be  used. 
In  this  manner,  some  flexibility  would 
be  added  to  the  rule  to  take  into 
consideration  the  special  circumstances 
of  each  xrAne  and  its  ground-fault 
protection  system. 

Under  a  new  provision  in  paragraph 
(c).  resistance  to  earth  would  be 
required  to  be  tested  by  a  low-  or  high- 
voltage  qualified  electrician  as 
applicable,  when  installed  and  at  least 
annually  thereafter.  Records  of  tests 
would  be  required  to  be  made  in 
accordance  with  proposed  §  75.508.  This 
would  assure  that  resistance  is 
maintained  at  the  required  value  to 
assure  effective  operation  of  the 
grounding  system. 

Paragraph  (d)  would  be  a  new 
requirement  that  the  surface  area  of 
ground  field  materials  have  at  least  four 
square  feet  of  contact  with  soil.  For 
example,  the  use  of  three  grounding  rods 
measuring  %-inch  in  diameter  and  eight 
feet  in  length  would  achieve  compliance 
with  the  proposed  standard,  since  they 
would  provide  at  least  four  square  feet 
of  contact  with  soil.  Typically,  many 
more  than  three  grounding  rods  are 
presently  used  in  the  construction  of 
ground  fields.  In  MSHA's  view,  four 
square  feet  would  be  a  suitable 
minimum  surface  area  of  contact  with 
soil  to  ensure  that  the  ground  field  has  a 
low  resistance  to  earth.  The  proposed 
requirements  for  ground  fields  would  aid 
in  protecting  miners  from  shock  and 
bum  hazards  due  to  voltages  appearing 
between  frames  or  enclosures  of  electric 
equipment  and  earth.  A  safe, 
dependable  grounding  medium  would  be 
provided  for  under  this  proposed 
standard. 

Section  75.710    Alternating-Current 
Equipment  Frame  Grounding 

General  grounding  requirements  for  a- 
c  equipment  would  be  addressed  by  this 
standard,  which  is  derived  from 
9S  75.700-1,  75.701,  75.701-1,  75.802  and 
75.901.  Paragraph  (a)  lists  structiu^s  to 
be  connected  to  the  system  groimding 
meditun  by  equipment  safety  grounding 
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conductors.  Metallic  frames,  enclosures 
and  other  exposed  non-current-carrying 
metallic  parts  of  electric  equipment 
would  be  required  to  be  connected  to 
the  grounding  medium  in  this  manner, 
unless  they  are  double  insulated. 
Therefore,  a  common  grounding  medium 
would  be  shared  by  the  unit  of 
equipment  and  exposed  non-current- 
carrying  parts  associated  with  it 

In  case  of  insulation  failure  on  a 
power  conductor,  which  can  allow 
contact  between  the  energized 
conductor  and  some  portion  of  a  metal 
enclosure,  the  enclosure  may  become 
energized  with  the  voltage  of  the 
conductor.  Anyone  contacting  the 
enclosure  would  then  be  exposed  to  the 
voltage  of  the  conductor.  A  common 
grounding  medium  would  assure  that  no 
difference  in  voltages  capable  of  injuring 
or  electrocuting  miners  would  exist 
between  the  structures.  Metal  frames 
which  are  double  insulated  would  be 
excepted  from  the  standard  since  the 
insulation  system  would  provide 
adequate  protection  against  these 
dangers.  Damage  to  the  first  insulation 
system  would  not  expose  miners  to 
energized  parts.  Some  nationally 
recognized  private  concerns  perform 
insulation  testing  to  assure  that 
dangerous  leakages  of  current  will  not 
occur.  Equipment  which  has  been  listed 
by  such  groups  as  double-insulated 
would  be  acceptable  to  the  Agency  for 
purposes  of  the  exception. 

Metallic  fences  and  barriers  around 
high-voltage  equipment  and  installations 
would  also  have  to  be  connected  to  the 
system  grounding  medium  by  equipment 
safety  grounding  conductors.  This  would 
prevent  the  occurrence  of  abnormal 
voltages  on  the  structures  due  to  contact 
with  an  energized  conductor.  A  person 
who  brushes  against  or  leans  upon  an 
energized  fence,  for  example,  could 
otherwise  be  exposed  to  a  serious  shock 
hazard  if  the  fence  is  not  properly 
connected  to  the  grounding  system. 

Metallic  battery  trays  would  also  be 
required  to  be  connected  to  the 
grounding  medium  by  equipment  safety 
grounding  conductors.  Therefore,  a 
connection  to  the  safety  grounding 
system  would  be  provided  to  minimize 
the  risk  of  harm  to  miners  contacting 
them. 

Equipment  safety  grounding 
conductors  would  be  required  to 
connect  metallic  messenger  wires  to  the 
system  grounding  medium  under  a  new 
provision  of  the  proposal.  Messenger 
wires  are  sometimes  used  to  support 
single-conductor  energized  cables  in 
underground  mines.  If  a  splice  in  such  a 
cable  should  become  damaged  where  it 
is  supported  by  messenger  wire,  the 
messenger  wire  could  become  energized 


with  the  voltage  of  the  cable.  This  would 
present  shock  and  fire  hazards  where 
energized  messenger  wires  contact  the 
mine  roof  or  other  combustible 
materials.  Grounding  of  metallic 
messenger  wires  would  avert  such  an 
eventuality. 

Metallic  structures  or  racks  which 
support  electric  equipment  or 
conductors  would  be  required  to  be 
connected  to  the  system  grounding 
medium  by  equipment  safety  grounding 
conductors  under  a  new  provision  of  the 
proposal.  Cable  trays  which  hold 
energized  power  cables  would  be  an 
example  of  structures  addressed  by  the 
standard.  A  breakdown  in  the  cable 
insulation  could  cause  the  metal  tray  to 
become  energized  with  the  voltage  of 
the  conductor,  presenting  a  possibly 
lethal  hazard  to  persons  unknowingly 
coming  into  contact  with  the  tray.  Under 
the  proposal,  the  tray  would  be  required 
to  be  connected  to  the  grounding 
medium  in  order  to  prevent  shock 
injuries  by  limiting  die  voltage  which 
can  occur  on  the  tray. 

Paragraph  (b)  would  require  metallic 
cable  shielding  to  be  connected  to  the 
equipment  safety  groiiding  conductor 
at  each  termination.  Inis  provision    . 
would  ensure  a  complete,  low- 
impedance  path  to  the  grounding 
medium  to  prevent  stray  voltages  from 
energizing  the  shielding  and  exposing 
miners  to  a  shock  hazard. 

Before  batteries  are  connected  to  a 
battery  charger,  paragraph  [c)  would 
require  the  metallic  battery  trays  to  be 
connected  to  the  grounded  metallic 
frame  of  the  charger  by  equipment 
safety  grounding  conductors.  Trays 
would  be  required  to  remain  connected 
to  the  frame  until  the  batteries  have 
been  disconnected  from  the  charger. 
Several  commenters  to  the  preproposal 
draft  stated  their  concern  that 
continuous  or  permanent  grounding  of 
battery  trays  could  create  an 
unnecessary  risk  of  fire.  They  suggested 
that  grounding  of  battery  trays  should 
be  required  only  during  charging 
operations.  The  proposal  would  adopt 
this  approach. 

Over  the  last  twenty  years,  there  have 
been  several  occurrences  of  accidental 
energization  of  equipment  being 
serviced  by  battery  chargers,  with 
resulting  death  to  persons  who 
unknowingly  contacted  the  energized 
equipment  frame.  The  proposed 
grounding  standard  would  help  to 
reduce  the  occurrence  of  similar 
accidents  in  the  future  by  assuring  that 
battery  trays  are  properly  connected  to 
the  grounding  medium  during  operations 
which  pose  a  risk  of  electrical  injury. 


Section  75.711    Ground-Wire  Monitors 
for  Alternating-Current  Equipment 

This  section  is  derived  in  part  from 
existing  9S  75.803,  75.803-1,  75.803-2. 
75.902.  75.902-1.  and  75.902-4.  The 
existing  standards  require  a  fail-safe 
ground-wire  monitor  for  resistance- 
grounded  systems  with  a  maximum 
ground  check  circuit  voltage  of  40  volts. 
They  also  require  that  systems  not  using 
a  ground  check  conductor  must  be 
designed  to  open  the  breaker  when  the 
ground  continuity  is  broken.  Finally, 
they  provide  that  when  grounding 
equipment  frames  of  stationary,  portable 
or  mobile  electric  equipment  which 
receives  power  from  resistance- 
grounded  systems,  separate  connections 
shall  be  used.  The  proposal  would 
reformat  and  retain  these  requirements 
with  two  exceptions.  The  performance 
standards  in  the  proposal  are  intended 
to  address  newer  monitor  designs  which 
were  not  contemplated  by  the  existing 
standards. 

Paragraph  (a)  is  derived  in  part  from 
§  75.902,  which  requires  that  resistance- 
grounded  systems  have  a  ground-wire 
monitor  to  continuously  monitor  the 
grounding  circuit  to  assure  continuity. 
The  proposal  would  slighUy  modify  this 
requirement,  by  requiring  that 
resistance-grounded  systems  have 
ground-wire  monitors  to  continuously 
monitor  the  continuity  of  the  grounding 
circuits  to  the  equipment  affected,  with 
two  exceptions. 

Low-voltage  circuits  supplying  power 
to  longwall  illumination  systems  would 
be  excepted  from  the  requirement.  The 
low-voltage  illumination  circuits  would 
be  excepted  because  they  are  connected 
to  the  metal  frame  of  the  power 
transformer  that  is  well  grounded  and 
because  of  their  low  operating  voltages 
and  their  safe  location  strung  from  the 
roof  or  supports. 

Low-voltage  stationary  equipment 
meeting  certain  criteria  would  also  be 
excepted  from  the  requirement 
Stationary  equipment  which  is 
permanently  installed  at  a  fixed 
location,  having  all  load  components 
securely  attached  to  a  conunon  metallic 
frame  or  structure  and  each  component 
grounded  by  two  independent 
equipment  safety  grounding  conductors 
sized  in  accordance  with  9  75.714,  would 
be  exempted.  At  least  one  of  the 
grounding  conductors  would  have  to  be 
visible  for  its  entire  length.  The  power 
conductors  outby  the  working  section 
carrying  ground-wire  monitor  circuits 
are  not  normally  subjected  to  severe 
flexing  and  physical  abuse  that  might 
cause  damage  to  them.  Since  the  hazard 
is  reduced  on  permanently  installed 
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stationary  equrpment,  monitoring  would 
no  longer  be  the  only  method  accepted 
for  assuring  the  integrity  of  the 
grounding  system. 

Under  paragraph  (b],  high-voltage 
resistance-grounded  systems  would  be 
required  to  have  ground-wire  monitors 
to  continuously  monitor  the  continuity  of 
the  grounding  circuits,  except  for  circuits 
extending  from  systems  which  supply 
power  to  surface  stationary  equipment. 
Figure  11  wovid  illustrate  the  provision. 
The  use  of  ground-wire  monitors  would 
ensure  a  continuous  grounding  circuit  to 
outby  electric  equipment  at  all  times. 
Problems  with  the  ground  wire  would  be 
detected  under  the  proposed 
requirements  so  that  the  circuit  would 
be  deenergizod  by  a  circuit  breaker 
before  a  fault  in  the  system  could  cause 
energization  of  equipment  frames  and 
result  in  electrical  injuries  to  miners. 

However,  ground-wire  monitors 
would  not  be  required  on  surface 
circuits  which  supply  stationary  electric 
equipment  located  on  the  surface.  These 
systems  would  be  excepted  from  the 
ground-wire  monitor  requirement, 
provided  the  requirements  of  paragraph 
(c)  are  met  Circuits  supplying  stationary 
equipment  without  ground-wire 
monitors  would  have  to  have  the 
metallic  frames  or  enclosures  of  the 
equipment  separately  connected  to 
supplemental  low-resistance  ground 
flelds  at  the  equipment,  and  to  the 
system  ground  fields  by  equipment 
safety  grounding  conductors.  Circuit 
breakers  would  have  to  be  separately 
connected  to  supplemental  ground  fields 
at  the  circuit  breaker,  and  to  system 
ground  fields  by  equipment  safety 
grounding  conductors. 

Circuits  without  ground-wire  monitors 
would  also  be  required  to  have 
supplemental  and  system  ground  fields 
with  resistance-to-earth  values  which  do 
not  exceed  the  value  obtained  by 
dividing  100  volts  by  the  maximum 
ground-fault  current  of  the  system. 
These  provisions  would  allow  the 
specified  systems  to  be  exempted  from 
the  monitor  provision  but  would  instead 
require  additional  grounding.  The 
ground  fields  described  would  establish 
a  retiun  path  for  ground-fault  current 
that  would  assure  that  miners  would  not 
be  exposed  to  voltages  in  excess  of  100 
volts. 

Paragraph  (d)  would  set  performance 
requirements  for  ground-wire  monitors 
used  for  electric  face  equipment. 
Ground-wire  monitors  would  be 
required  to  be  designed  and  constructed 
to  be  fail-safe.  Use  of  the  term  fail-safe 
in  existing  standards  for  ground-wire 
monitors  has  resulted  in  some  confusion. 
Therefore,  the  term  "fail-safe"  is  defined 
in  proposed  {  75.2[j]  as  a  device's  ability 


to  perform  its  intended  function  despite 
the  failure  of  any  component  other  than 
relay  contacts.  Monitors  would  also  be 
required  to  provide  continuous 
monitoring  of  the  grounding  circuit  for 
the  equipment  or  motor  it  serves. 
Therefore,  monitors  would  be  a  reliable 
method  of  continuously  evaluating  the 
condition  of  the  ground  wire  to  assure 
proper  functioning  of  the  grounding 
system  and  deenergization  of  the  circuit 
in  case  of  damage  to  the  ground  wire. 
Paragraph  (e)  would  clarify  existing 
S  75.902.  with  one  change  that  would 
incorporate  present  Agency  policy.  The 
existing  standard  requires  that  the 
ground-wire  monitor  trip  the  circuit 
breaker  when  either  the  ground  or  pilot 
check-wire  is  broken.  The  existing  rule 
also  provides  for  MSHA  to  approve  a 
no-less-effective  device  to  monitor  the 
grounding  circuit  to  assure  continuity. 
Under  the  proposal,  ground-wire 
monitors  would  be  required  to  cause  the 
affected  circuit  breaker  to  open  when 
the  ground-check  conductor  is  broken  at 
any  point,  and  either  the  eqiHpment 
safety  grounding  conductor  is  broken  at 
any  point  or  the  impedance  of  the 
grounding  circuit  increases  beyond  the 
amount  necessary  to  cause  a  40-volt 
drop  in  the  grounding  circuit  external  to 
the  grounding  resistor  nnder  ground- 
fault  conditions  for  all  low-voltage 
circuits  and  high-voltage  trailing  cables, 
or  a  100-volt  drop  for  high-voltage 
circuits  other  than  trailing  cables. 

A  ground-check  conductor  is  used  in 
conjunction  with  the  ground-wire 
monitor  to  continuously  evaluate  the 
condition  of  the  ground  wire.  The 
equipment  safety  grounding  conductor 
provides  a  path  for  ground-fault  currents 
so  that  circuit  breakers  will  function  to 
deenergize  the  circuit  Damage  to  either 
of  these  conductors  would  seriously 
threaten  the  effectiveness  of  the 
grounding  system.  Impedance  capable  of 
causing  a  voltage  drop  in  excess  of  40 
volts  in  the  grounding  circuit  external  to 
the  resistor  would  also  lessen  the 
effectiveness  of  a  system's  grounding 
protection.  Therefore,  ground-wire 
monitors  would  have  to  cause 
deenergization  of  the  circuit  if 
conductors  are  damaged  or  impedance 
is  raised  to  a  hazardous  level. 

The  performance  standards  for 
ground-wire  monitors  in  the  proposed 
rule  are  intended  to  clarify  the  present 
use  of  the  term  "fail-safe."  Additionally. 
the  new  standard  would  address  new 
types  and  designs  of  monitors,  including 
impedance-type  monitors  and 
continuity-type  monitors,  which  are 
currently  in  use  in  the  industry.  The 
Agency  is  contemplating  rulemaking  in 
order  to  promulgate  an  approval 
regulation  for  ground-wire  monitors  on 


(lermissible  equipment  However,  under 
the  propotaL  ^e  Agency  would 
contiBue  its  practice  of  accepting  only 
ground-wire  monitors  that  meet  MSHA's 
criteria  for  effective  performance  and 
fail-safe  design. 

This  is  presently  accomplished 
through  a  testing  and  evaluation 
program  administered  by  MSHA's 
Technical  Support  Engineering  and 
Testing  Division.  Ground-wire  monitors 
submitted  for  acceptance  are  carefully 
evaluated  to  assure  compliance  with  the 
Agency's  performance  criteria  for  a  fail- 
safe design.  Units  which  meet  the 
criteria  and  the  applicable  requirements 
of  Part  75  would  be  accepted  by 
Technical  Support  and  assigned  an 
MSHA  acceptance  number. 

Under  paragraph  (f),  the  open-circuit 
voltage  for  ground-wire  monitors  would 
be  limited  to  40  volts  or  less  on  low- 
voltage  circuits  and  circuits  to  electric 
face  equipment.  The  maximum  open- 
circuit  voltage  for  circuits  other  than 
circuits  to  electric  face  equipment  would 
be  96  volts.  This  voltage  was  arrived  at 
by  using  a  multiple  of  24,  a  voltage 
common  to  relay  ratings  presently  in 
use.  The  difference  is  attributable  to  the 
increased  methane  level  and  resultant 
fire  hazard  in  areas  where  electric  face 
equipment  operates.  These  would 
provide  for  adequate  voltage  to  allow 
operation  of  the  devices,  but  the  voltage 
would  be  low  enough  to  minimize  shock 
hazards  to  miners.  The  specified  voltage 
is  intended  to  coincide  with  voltages 
common  to  relay  ratings. 

The  existing  standards  require  that 
separate  connections  be  used  when 
practicable  in  grounding  equipment 
frames  of  all  stationary,  portable  or 
mobile  electric  equipment  receiving 
power  from  resistance-grounded 
systems.  The  proposal  would  require 
that  ground-check  and  equipment  safety 
grounding  conductors  always  be 
separately  connected  to  the  metallic 
frames  or  enclosures  of  electric 
equipment.  MSHA's  experience 
indicates  that  it  is  practicable  in  all 
cases  to  make  separate  connections,  and 
this  is  reflected  in  current  policy.  If  the 
grounding  conductor  and  the  ground- 
check  conductor  are  secured  by  one 
connector,  both  could  be  accidentally 
dislodged  or  detached  simultaneously, 
leaving  the  circuit  unprotected  against 
ground  faults.  This  could  not  occur  if  the 
grounding  conductor  and  the  ground- 
check  conductor  were  seciu«d 
separately. 

Section  75.712    Direct-Current 
Equipment  Frame  Gnranding 

This  proposed  section  is  derived  in 
part  from  existing  i  75.701-3.  and  would 
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include  requaemeBls  Ict  grounding  of 
eqidprnent  supplied  with  power  by  d-c 
electiical  systems.  Pfu^graph  (a)  would 
require  certain  equipment  and  sbnictures 
to  be  connected  to  the  appropriate 
grounding  medium,  as  specified  in 
proposed  S  7S.70e,  by  equipmeat  safety 
grounding  conductors.  The  retiuiremeat 
would  apply  to  metallic  frames, 
enclosures,  aod  otber  exposed,  non- 
current-carryingi&etaliic  parts  of 
electric  conductors  and  equipment  This 
method  of  grounding  would  ensure  a 
low-impedance  connection  to  the  system 
grounding  medium  for  non-current- 
carrying  metallic  structures  and  parts. 
Metallic  messenger  wires  used  to 
support  d-c  conductors  would  be 
covered  by  the  standard  for  similar 
reasons. 

Two  new  jmjvisions  would  require 
metallic  racks  and  structures  supporting 
trolley  wires  and  trolley  feeder  wires. 
and  metallic  overcasts  in  trolley  entries 
to  be  connected  to  tfre  system  grounding 
medium  by  equipment  safety  grounding 
conductors.  Tliis  part  of  the  proposal 
would  encompass  structures  such  as 
steel  arches,  overcasts  and  square  sets. 
A  reliable  grounding  path  would  be 
provided  under  the  standard  in  case  of 
insulation  failure  where  trolley  wires 
are  supported  from  metallic  radcs  and 
structxires.  Mine  fires  have  occurred 
since  1980  «^re  electrical  faults  caused 
by  insulation  failure  have  energized 
racks  or  structures,  which  in  turn  i^ited 
combustible  materials.  The  proposed 
rule  would  help  reduce  the  occiureoces 
of  underground  fires  end  electric  shock 
hazards  caused  by  insulation  failures. 

Paragraph  (b)  would  require  silicon 
diode  grounding  systems  to  be  instaikd 
in  accordance  with  proposed  S  75.713. 
Paragraph  (c)  would  require  component 
parts  of  complete  units  of  equipment  to 
be  solidly  connected  to  the  frames  of  the 
equipnent  Therefore,  the  hazard  of  a 
miner  being  exposed  to  differing 
voltages  between  the  unit  of  equipment 
and  its  component  parts  would  be 
averted.  For  example,  a  miner 
contacting  the  metallic  headlight 
enclosure  of  a  shuttle  car  wfaidi  is  net 
properly  connected  to  the  frame  of  tf«e 
unit  could  receive  an  electric  shock  if 
the  voltage  which  exists  oh  the 
hea<Sight  endosure  differs  from  that  of 
the  equipment  frame.  Grounding  throa^ 
a  common  medium  woutd  serve  to 
minimise  tin  possibility  of  such  an 
occurrence. 

Section  75.713    Silicon  Diode  GroundiBg 

This  'sectioo  of  the  proposal  would 
govern  the  use  of  silicon  diode 
grounding,  cwrently  Addressed  under 
SS  75.701-^  and  7^(0-3.  Sevecal 
comineatefs  to  the  preproposai  draft 


requested  ciarificatioB  of  wbelfaer 
silicon  diode  ^otrnding  w>uld  cmtftnae 
to  be  acoeptobk  touler  the  propoHd. 
This  sectkm  voald  make  oleer  uudtt 

what  candsfiaos  dicDn  diode  stranding 
would  be  perorittad.  The  proposed 
standard  would  conttam  specific  desi^ 
and  performance  standards  far  eilicon 
diode  grounding  of  the  HietalicfriaR, 
enckwun,  orcthsr  eKpaeed  non-cHient- 
canying  ■wtattic  p(Hts  of  aoMe 
equipment.  The  proposal  vroold 
encompass  electric  mining  eqwpment 
sucdi  as  roof-bolters,  continuous  miners, 
and  shuttle  cars. 

Under  the  standard,  when  &e  ntetalfic 
frames  of  mobile  equipment  are 
grounded  by  silicon  diodes,  the  diode 
grounding  system  vronld  have  to  meet 
certain  crrteria.  Under  paragraph  (a),  the 
polarity  of  each  grounding  dSode  'wotdd 
be  required  to  be  tSMnpatible  "witb  fte 
grounded  polarity  of  the  d-c  system. 
When  the  polarity  of  the  grounding 
diode  is  proper,  current  will  only  flow 
from  the  frame  of  the  equipment  to  the 
grounded  power  conductor  during  fauhs. 
However,  if  die  polarity  were  reversed, 
dangerous  voltages  would  remain  on  the 
frame  of  the  equipment.  Further,  the 
overcurrent  devices  -which  wodd  be 
required  by  paragraph  (c]  of  the 
standard  would  be  unable  to  detect  the 
occurrence  of  a  ground  fault  if  polarity 
were  reversed.  Reversed  polarity  could 
therefore  defeat  die  grounding  system 
and  expose  miners  to  electrocution 
hazards. 

Under  paragraph  {b}.  each  grounding 
diode  would  be  required  to  have  a 
threaded  base  used  to  solidly  coiuiect 
the  diode  to  the  machine  frame.  This 
provision  would  serve  to  ensure  a  solid, 
complete  grounding  path  for  mobile 
equipment.  It  would  prohibit  the  use  of 
"hoclcey-puck"  style  connections,  which 
utilize  a  pressure  connector.  Unlike 
hockey-puck  connections,  a  threaded 
base  diode  wtuild  screw  into  the  frame 
of  equipment  keeping  stray  materials 
from  interfering  with  the  connection  and 
the  correct  fanctiaaing  of  the  diode.  A 
threaded  base  would  aid  in  the 
dissipation  of  heat,  while  a  method  auch 
as  soldering  might  be  ineffective  when 
exposed  to  exceasive  beat  Additionally, 
diodes  are  contaiaed  in  explosion-pioof 
enclosures,  and  are  therefore  rarely 
open  to  visual  ionpftrMm.  Pressure 
connectors  coiUd  become  loosened 
without  detection  of  the  problem. 

Under  parapeph  (c).  an  overcurrent 
device  would  be  required  to  be  installed 
between  grounding  diodes  aad  the 
grounded  power  conductor  when  « 
silicon  diode  ^oundLag  system  Is  need. 
The  overcurrent  device  would  have  to 
be  designed  to  cause  the  main  contactor 


or  tbe  drcnit  inteiruptiflg  device  to 
deener^ae  all  circiiilB  «e  the  wetHam 
when  SO  ampeeas  arxnore  flows  thsMi^ 
the  grounding  diode. 

The  proposal  would  therefow  require 
the  circuit  breaker  to  trip  when  a  current 
of  50  amperes  xjt  more  passes  tuiuagh 
the  diode.  A  mrrent  of  less  than  50 
amperes,  in  MSHA's  view,  represents  a 
reasonable  cot -off  point  wliiLii  is 
presendy  in  use  in  the  industry. 
However,  me^rane  monilors  would  be 
permitted  to  remain  fonotional  te 
continuously  test  for  dangerous  gas 
levels  despite  deenergsation  xA  a 
circuit. 

Paragraph  td)  of  the  proposed 
standard  would  require  installation  of  a 
polarizing  diode  in  the  control  circuit 
which  prevents  ^  unit  of  equipment 
from  being  operated  vfken  die  polarity 
of  the  supply  conductors  is  reversed. 
This  provision  is  derived  from  existing 
§  75,703-3(dJ(B3,  and  incorporates  a 
commonly  accepted  Industry  pracQce. 
As  discussed  previously,  improper 
polarity  of  the  diode  can  defeat  the 
grounding  system.  Under  this  provision, 
operation  of  equipment  -would  be  made 
impossible  If  the  diode's  polarity  is 
reversed,  thus  preventing  unanticipated 
energization  of  the  frame  of  the 
equipment 

Under  paragraph  (e],  (he  forward 
current  jsating  of  ea^  groundiqg  diode 
would  have  to  be  equal  to  or  gieater 
than  750  amperes  when  used  to  ground  a 
continuous  mining  nmrhine,  or  equal  to 
or  greater  than  400  amperes  M^iea  used 
to  ^nnmd  other  equipment  regardless  of 
the  voltage  of  the  equipment  Lower 
forward  current  ratings,  in  MSHA'a 
view,  could  cause  the  grouodk^  diode 
to  open  and  fail  to  trip  the  circuit 
breaker  during  a  fault  leaving  tke 
equi^mient  frame  ungrounded.  The 
proposal  would  assure  a  safe  and 
dependable  groundiog  circait  which  will 
not  lad  under  overcurrent  conditions  /or 
all  eqaipraent  without  reievenoe  to 
voltage. 

Paragrai^  (i)  of  the  staBdard  vwoU 
require  the  peak  inverse  valt^pe  vatiag 
of  the  gKHtnding  and  polariziBg  diodes 
to  be  equal  to  or  greater  than  L2B0  volts. 
The  value  is  derived  from  existing 
S  75.703-3(d)(2)  and  (3).  This  pnipoaed 
requirenMBt  would  help  to  prevent 
failure  of  these  two  sohd-state  devices. 
Underground  electolc  eyiipment  can  be 
subjected  to  severe  overvohages.  wldcfa 
can  cause  the  gnwmding  or  paiariaog 
diode  janotioe  to  lupluie  and  ^xot 
circuit,  defeating  the  protective 
functions  of  the  two  types  of  (tiodea.  if 
the  pnTarizing  cUode  rnptiirea.  Ha  eUMir 
to  retard  the  ionction  of  the  oaatsoi 
ciicoit  would  be  hnft.  Tins  ooidd  allow 
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the  eqiiipment  frame  to  be  energized  if 
polarity  is  reversed.  The  proposed 
standard  would  address  these  hazards. 

Section  75.714    Equipment  Safety 
Grounding  Conductors 

Design  and  performance  requirements 
for  equipment  safety  grounding 
conductors  woidd  be  addressed  in  this 
proposed  section,  which  is  derived  from 
existing  S§  75.701.  75.702,  75.703  and 
75.804.  Grounding  conductors  are  an 
essential  part  of  grounding  systems  in 
that  they  are  used  to  connect  non- 
current-carrying  exposed  parts  of 
equipment  and  structures  to  a  speciHed 
grounding  system.  They  are  the  means 
of  preventing  the  appearance  of 
dangerous  voltages  on  equipment 
frames  and  structures  by  providing  a 
path  from  the  equipment  to  the 
grounding  medium  for  abnormal 
currents  to  follow.  Proper  performance 
and  design  of  these  conductors  are 
essential  to  the  prevention  of  electrical 
accidents  related  to  inadequate  or 
ineffective  grounding  conductors. 

Paragraph  (a)  would  require  that 
equipment  safety  grounding  conductors 
for  portable  and  mobile  electric 
equipment  be  one  or  more  stranded 
copper  conductors  contained  within  the 
cable  or  flexible  cord  supplying  the 
equipment.  Grounding  conductors 
should  be  enclosed  inside  cables  serving 
heavily  used  portable  or  mobile  electric 
equipment  in  order  to  protect  them  from 
physical  damage  and  deterioration. 
Stranded  copper  conductors  would 
provide  the  necessary  flexibility  and 
strength  for  use  within  cables  cr  flexible 
cords. 

Paragraph  (b)  would  set  requirements 
for  equipment  safety  grounding 
conductors  for  stationary  equipment. 
They  would  be  required  to  be  made  of 
copper  or  an  equivalent  material,  and  be 
either  contained  together  with  the  circuit 
conductors  in  the  raceways,  cables,  or 
cords,  or  wrapped  around  the  raceways, 
cables  or  cords  containing  the  circuit 
conductors.  The  closer  the  grounding 
conductor  is  located  to  the  power 
conductor,  the  less  impedance  exists 
between  the  two.  Thus,  fault  currents 
will  flow  through  the  conductor  to  the 
grounding  medium  and  not  directly  to 
earth.  Minimum  impedance  would 
facilitate  effective  operation  of  the 
circuit  protection. 

Paragraph  (c)  would  detail  the 
required  cross-sectional  area  of 
equipment  safety  grounding  conductors. 
When  the  circuit  conductor  is  No.  6 
AWG  or  larger,  the  combined  cross- 
sectional  area  would  be  required  to  be 
equal  to  or  greater  than  one-half  of  the 
cross-sectional  area  of  the  circuit 
conductor.  When  the  circuit  conductor  is 


smaller  than  No.  6  AWG,  the  combined 
cross-sectional  area  of  the  equipment 
safety  grounding  conductor  would  have 
to  be  equal  to  or  greater  than  that  of  the 
circuit  conductor.  Experience  indicates 
that  these  minimum  sizes  for  conductors 
would  be  necessary  to  safely  carry 
currents  to  which  they  may  be  exposed. 

Paragraph  (d).  would  require 
equipment  safety  grounding  conductors 
installed  outside  of  raceways,  cables  or 
cords,  and  used  to  ground  stationary 
equipment  to  be  No.  6  AWG  or  larger. 
Grounding  conductors  of  this  size  would 
be  able  to  withstand  physical  damage 
and  deterioration  from  the  underground 
mine  environment. 

Under  paragraph  (e),  switches,  fuses, 
circuit  breakers,  ground-fault  devices 
and  overcurrent  devices  would  be 
prohibited  from  being  installed  in 
equipment  safety  grounding  conductors. 
This  provision  would  ensure  that  the 
devices  specified  could  not  interfere 
with  the  operation  of  the  grounding 
conductor. 

Paragraph  (f)  of  the  proposed  rule 
would  require  ground-wire  devices 
installed  in  the  equipment  safety 
grounding  conductor  for  the  purpose  of 
suppressing  inter-machine  arcing,  or  in 
conjunction  with  ground-wire 
monitoring  systems,  to  be  designed  and 
constructed  to  withstand  the  maximum 
amount  of  phase-to-phase  fault  current 
to  which  they  may  be  exposed  without 
creating  a  shock  or  fire  hazard.  The 
effect  of  this  provision  would  be  to 
permit  the  use  of  arc  suppression 
devices,  which  can  minimize  ignition 
hazards  if  they  are  substantially 
designed  and  constructed  to  perform 
their  intended  function  despite  elevated 
fault  currents.  The  proposal  would 
provide  standards  designed  to  assure 
that  the  use  of  such  devices  would  not 
increase  the  hazards  to  miners. 

Paragraph  (g)  of  the  proposed 
standard  would  require  that  when 
ground-wire  devices  addressed  by 
paragraph  (f).  such  as  arc  traps  and 
ground-wire  monitor  filters  and  diodes, 
are  used,  they  would  have  to  be 
connected  to  the  grounding  medium  by 
two  separate  grounding  conductors.  A 
single  ground-wire  monitor  is  not 
capable  of  detecting  whether  ground- 
wire  devices  are  properly  connected  to 
the  grounding  medium,  as  well  as 
monitor  the  ground  wire  itself.  Two 
separate  monitors  would  be  needed.  The 
proposed  standard  would  provide  for  a 
back-up  grounding  conductor  connection 
in  case  one  should  fail  or  become 
damaged,  without  necessitating  the  use 
of  two  monitors. 

Under  paragraph  (h),  separate 
connections  to  the  mine  track,  the 
grounded  return-feeder  conductor,  or  the 


metallic  frame  or  enclosure  used  as  the 
grounding  medium  would  be  required  for 
the  equipment  safety  grounding 
conductor  and  the  return  power 
conductor  on  d-c  powered  equipment.  If 
the  grounding  and  return  conductors  are 
attached  to  the  grounding  medium  by 
the  same  connection,  both  could  easily 
be  dislodged  or  damaged.  If  both  are 
simultaneously  dislodged,  the  frame  of 
the  equipment  could  become  energized 
to  hazardous  voltages,  creating  a  risk  of 
electrical  injury  to  miners.  Separate 
connections  would  assure  the  integrity 
of  the  grounding  system  and  address  the 
hazards. 

Paragraph  (i)  would  require  equipment 
safety  grounding  conductors  for  draw- 
out  equipment  or  plugs  and  receptacles 
to  be  the  first  conductors  connected 
when  making  connections,  and  the  last 
conductors  broken  when  breaking 
connections.  In  this  way,  the  grounding 
system  for  the  equipment  would  remain 
intact  while  draw-out  units,  such  as 
circuit  breakers,  are  being  installed  or 
removed.  Therefore,  ground-fault 
protection  against  arcing  and  ignitions 
would  be  provided  while  devices  are 
being  withdrawn  or  separated. 

Under  paragraph  (j),  equipment  safety 
grounding  conductors  would  be  required 
to  be  connected  by  welds,  pressure 
connectors  or  clamps.  In  MSHA's  view, 
these  methods  would  provide  for  the 
most  electrically  efficient  connections. 
Finally,  paragraph  (k)  would  require 
equipment  safety  grounding  conductors 
to  be  bare  or  properly  identified.  The 
effect  of  this  provision  would  be  to  alert 
interested  parties  as  to  which  of  the 
conductors  is  the  connection  to  the 
groimding  system. 

Subpart  I— High-Voltage  Alternating- 
Current  Circuits 

Section  75.801    High- Voltage  Systems 

This  section  of  the  proposal  would 
contain  new  provisions  requiring  high- 
voltage  electrical  systems  to  originate 
on  the  surface,  except  that  systems 
supplying  power  to  underground  face 
equipment  would  be  permitted  to 
originate  either  on  the  surface  or 
underground.  Systems  which  originate 
OB  the  surface  would  pose  less  of  a  frre 
and  shock  hazard  than  those  which 
originate  underground.  Power  sources 
for  high-voltage  systems  generate  large 
amounts  of  electricity  to  supply  mining 
equipment.  If  they  are  located 
underground  where  miners  regularly 
work  and  travel,  they  could  pose  an 
electric  shock  or  frre  hazard. 

Additionally,  effective  grounding 
systems  are  necessary  to  protect  miners 
from  exposure  to  energized  equipment 
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frames  causad  byfatdtstn] 
I¥a^oaed  Sabpart  H  snaaU  — nyrirf  iu^ 
vdtage  systems  1b  be  teartaace- 
grounded  and  coBnected  to  a  iaw- 
resistance  ^poand  fieki.  Allhaagfa  a|Hle 
effective  in  grmmding  puipoaes,  im 
resistors  toed  in  this  type  of fRMading 
syjtera  typioaDy  generate  heat  mhea 
subjected  to  a  »Bataifled  ^manded  phaie 
condition,  winch  could  igraie 
underground  combtretibie  aiateiials.  it 
would  therelofe  be  kazardout  to  aUow 
such  an  igniton  «otuice  to  exist 
uadei^groand  in  the  presence  of 
oarabuatible  materials. 

However,  the  ataodard  would  allow 
high-valt^e  systems  that  supply  power 
to  undergrouad  face  equipment  to 
originate  either  on  the  aukaoe  or 
underground.  The  Agency  is  aware  of 
the  availability  ^faome  specially- 
designed  power  ceot^^  wiuch  can  be 
used  safely  underground  to  facilitate  the 
use  of  high-voltage  face  equipmenL 
Some  equipment  used  in  face  areas, 
such  as  longwall  mining  units,  utilize 
high  horsepower  motors  wiiich  would 
require  very  large  and  heavy  cables  for 
fransmission  of  power  to  low-voltage 
face  equipmenL  Allowance  of  h^h- 
voltage  systems  serving  face  equipment 
to  originate  undei^ground  would 
alleviate  the  diTTinulty  and  flangpr  of 
having  to  use  such  cables. 

The  proposed  standards  would  set 
requirements  for  the  use  of  high-voltage 
systems  which  originate  undei^ground  to 
minimize  risks  of  injury  to  miners  from 
fire  or  electric  shock.  For  instance,  the 
allowable  amount  of  heat  generated  by 
such  systems  would  be  limited  under 
proposed  S  75.808  to  reduce  the  risk  of 
fire.  Hiat  standard  would  ^so  aet 
grounding  requirements  that  would  limit 
ground-fauh  current  to  less  than  6.5 
amperes  for  systems  with  voltages  of 
2,400  volts  or  less,  and  3.75  tuoperes  for 
systems  with  voltages  greater  than  Z400 
volts.  "Hie  proposed  standards  would 
also  require  ground-fault  protection  for 
motor  circuits  to  be  highly  sensitive,  set 
at -0.1  amperes  or  less,  ftereby  providing 
a  high  degree  of  protection  against 
ground  faults. 

In  systems  which  typically  origmale 
on  the  surface,  circuit  breakers  are  not 
normally  set  to  trip  when  exposed  to  a 
ground  fault  c^  less  Otan  10  antperes. 
However,  proposed  1 75.808  wouW 
require  super  sensitive  protective 
devices  on  undCTground  systems  wWcJi 
woukl  trip  the  circuil  breaker  at  an 
extremely  low  current  valae  of  €.1 
amperes. 

The  provisions  of  sulvtart  I  would  alto 
require  two  back-up  systems  for  ground- 
fault  protectioB  of  andeiyound  poiwer 
sources.  Hiis  vvonki  aaaure  <hM  fwrtts 
will  not  exist  in  the  systen  for«dended 


periods  of  tisM  aufficieiit  to  overheat  Ihe 
grounding  semAor  and  cause  a  laine  (iF8 
or  ^boek  ianvd.  MSHA  Mieras  **t 
ooropliaacc  ^ritk  Ifce  ysspased  safa^ 
standKda  woidd  suke  the  use  of 
systems  which  aa^mmkt  tmdergreund  to 
supply  faoe  eqaipmesrt  safie  iar  mmeis. 
The  Agency  aiso  aolicits  corns ents  on 
wii^ber  tlK  need  ica  iii^-woltage 
equipnent  tAu  than  t^  suppling 
face  eqvyment  ia  antixdpated. 

Section  75.802    Protection  Tor  Circuits. 
Other  "Rian  Traiiii^  Cables 

This  sectscm  would  set  «ef  aifesaents 

for  the  protection  of  ^h-vokage  circatts 
other  than  IraiUog  cables.  It  is  derived  in 
put  liCMB  existuig  i  §  TS-Slt-l,  75^800. 
75.800-1  and  7^JU0fi-2,  arhich  fB^ake 
circuit  breakers  for  ^gh-v^tage  ciicaits 
underground,  and  detail  location  and 
scfaematk  requireraents  for  circuit 
breakers.  The  proposal  would 
consoUdale  present  standards  for 
ground-fauit  *nd  undervoltage 
protection  of  high-voltage  circuits,  and 
set  minimum  operatiag  lequiiements  Jbr 
protective  flevicea. 

Paragrapli  (aj  would  require  circuit 
breakers  of  adequate  intem^ting 
capacity  to  protect  high-voltage  systems 
that  supply  undeisround  electric 
equipmenL  Hiese  cuxuil  breakers  would 
be  required  to  be  equipped  with  devices 
which  provide  overcurrent  protection, 
ground-fault  protection  and.  except  for 
branch  circuits  supplying  only 
stationary  surface  loads,  undervoltage 
protection.  Figure  T-1  would  accompany 
the  proposed  standard  to  illustrate  the 
provision. 

Requiring  circuit  breakers  to  be  of 
adequate  interrupting  capacity  would 
protect  against  fire  hazards  by  ensuring 
that  circuit  breakers  will  clear  fault 
conditions  which  could  otherwise 
generate  extreme  heat  at  the  fault 
location,  ff  a  circuit  breaker  is 
underrated,  high  levels  of  fault  ciurent 
could  cause  it  to  be  destroyed,  possMy 
injuring  persons  operating  the  breakers. 

Overcurrent  protection  in  the  form  of 
devices  sudh  as  relay  drcuits  would 
serve  to  protect  high-voltnge  systems 
against  short  drcuits  and  overioads. 
Undervoltage  protection  on  tegh-voltage 
circuits  woidd  also  help  to  prevent 
injuries  resulting  from  unexpected  stiul- 
up  of  electric  equipment  after  a  power 
outage.  Effective  ondervoltage 
protection  would  assure  that  theeystem 
carries  enoogh  vohage  eo  that  circuit 
bneakers  will  remam  energised  for 
protectioB  of  fte  circuit.  Undervoltage 
devices  are  designed  to  detect  the 
voltage  of  (be  ciront  and  caase  Ihe 
circuit  breaker  ta  open  and  deenergize 
the  circuit  opon  a  vudden  loss  of  v^age 
and  keep  it  deenergtxed  un^  manmlly 


reseL  Ofherwiee,  ancApeOted  «tai1-ttp  of 
belts  or  eqoipnieBt  cocM  ifl|«fre  vHaen. 

Undenrodage  devices  woidd  itot^>e 
required  for  tBranch  ciicuits  whMh 
supply  only  'Stationary  vcof  ace  ^Mds. 
The  exception  woidd  have  prfaniy 
impact  on  surface  loads  sw^  as 
ventilation  fans,  which  -would  not 
normaflj  represent  a  hazard  if  soddeidy 
restarted  after  an  undervottage 
situation,  since  persons  do  not  regularly 
work  near  such  equipment.  1*or  instance, 
it  may  be  desirable  lor  surface 
ventilation  fans  to  restart  as  quiddy  as 
possible  to  maintain  a  safe  underground 
atmosphere  for  miners.  By  contrast, 
undeiiground  equipment  such  as  pumps 
could  cause  a  fire  or  methane  ignMon  if 
it  restarts  suddenly  while  unattended. 

Proposed  i  75.2Q]  would  define 
undervoltage  as  a  lack  of  or  faHuse  of 
voltage,  as  compared  te  the  current 
interpretation  of  the  term,  whkfh 
characterizes  uadervoltage  as  a  40-68 
percent  drop  in  sysbem  voltage.  The 
change  would  eliminate  the  occurrence 
of  circuit  trips  when  there  is  a  sudden 
load  on  the  system  reaultiog  ia  a  normal 
voltage  drop.  For  example,  use  of  a  higb- 
voltage  contiiBious  miner  can  ci«ate  a 
heavy  load  on  the  system  with  no 
resultant  hazard.  The  pnipased 
definitifon  would  not  require  AottvaHon 
of  imdervcitage  devioas  uBlesa  «b 
abnormal  lack  ot  ar  iaikuie  of  voltage 
occiuv. 

Paragraphs  (b]  ^dvough  {jj  would 
contain  performance  requirements  for 
the  circuit  pmtective  devices  which 
would  be  required  onder  Ike  section. 
Under  pvagraph  (b}.  hi^b-nioltage 
circuits  extending  undeqromid  Mranki 
be  required  to  be  protpoieri  bf  al  feast 
one  circuit  breaker  iocaked  on  the 
surface.  This  proviaiBB is  ikiiwui  from 
existing  S  75.80»-l,SBndd»dddariiy 
that  some  breakers  could  t>e  located 
undeiground  for  the  protection  of  faraDch 
cocuits.  Complianoe  -with  die  standard 
wouU  asaare  scoessibility  of  tke  device 
in  1kfB  event  of  an  emergeacy  and 
facilitate  trating  and  maintenance 
operations. 

The  standard  would  mtke  clear  (hat 
additional  circuit  Ivreakers  could  be 
installed  undergreond  to  provide 
overcurrent  and  ^wmd-fawh  protecdon 
for  branch  circuits.  It  would  aHow 
establisfement  of  new  points  of  origin  for 
ground-check  circBfts.  For  example,  a 
circuit  breaker  located  at  (hebegrnmng 
of  a  branch  circuit  ^voiAd  aDow  selectrve 
deenergization  cf  the  circuit  in  order  to 
address  problems  whidi  may  arise  in  an 
isolated  part  of  it.  The  necessity  te 
deenergize  the  entire  circuit  from  fte 
surface  would  be  avoided  underlie 
proposed  standard. 
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Under  paragraph  (c),  overcurrent 
protection  for  high-voltage  circuits 
would  be  required  to  consist  of  devices 
which  protect  at  least  two  power 
conductors,  which  is  consistent  with 
existing  S  75.518-1  and  the  NEC  In 
three-phase  high-voltage  circuits, 
overciurents  normally  occur  on  at  least 
two  of  the  three  power  conductors.  The 
standard  would  provide  for  an  effective 
overciurent  detection  system.  Protection 
of  only  one  power  conductor  could 
allow  overcurrents  to  go  undetected  and 
place  miners  at  risk  if  the  circuit  is  not 
properly  deenergized  by  the  protective 
device. 

Under  paragraph  (d],  one  circuit 
breaker  used  to  provide  overcurrent 
protection  for  two  or  more  branch 
circuits  would  be  required  to  provide 
overcurrent  protection  for  the  smallest 
conductor.  If  protection  is  provided  only 
for  the  larger  conductors,  an  overcurrent 
on  the  smallest  conductor  in  the  circuit 
could  go  undetected  and  increase  the 
risks  of  fire  or  shock  hazards. 

Paragraph  (e)  would  require 
overcurrent  devices  to  have  a  pickup 
value  of  125  percent  or  less  of  the 
ampacity  for  the  smallest  power 
conductors  in  the  protected  circuit,  as 
listed  in  Tables  I-l  and  1-2,  which 
would  accompany  the  proposed  rule. 
The  devices  would  be  required  to  have 
inverse-time  current  characteristics 
which  cause  them  to  operate  within  two 
seconds  when  a  current  ten  times  the 
allowable  ampacity  of  the  smallest 
power  conductor  flows  in  the  circuit 
Tables  I-l  and  1-2  specify  allowable 
ampacities  of  shielded,  high-voltage 
mine  power  cables  with  copper  and 
aluminum  conductors,  respectively. 

These  performance  requirements  are 
derived  from  MSHA  pohcy  and  the 
NEC.  Therefore,  the  exiting 
incorporation  by  reference  of  the  NEC  in 
9  75.518-1  would  be  deleted  under  the 
proposed  rule.  The  pickup  value  is  the 
minimum  value  at  which  devices  used  to 
detect  overcurrents  in  the  circuit  will 
recognize  the  overcurrent  condition  and 
cause  deenergization  of  a  circuit 
According  to  the  NEC,  currents  in 
excess  of  125  percent  of  the  conductor 
ampacity  could  cause  damage  to  the 
circuit  and  resulting  potential  fire  or 
shock  hazards  to  miners. 

The  proposed  inverse-time  current 
characteristics  requirement  would  be  a 
new  provision.  It  would  detine  the 
current  levels  which  would  be  tolerated 
by  the  circuit  without  causing  damage  to 
conductors.  Allowance  of  a  current  ten 
times  the  conductor's  ampacity  for  a 
period  of  two  seconds  would  not 
normally  represent  a  hazardous 
condition.  For  example,  the  standard 
would  allow  brief  inrush  currents  to 


enable  equipment  to  be  started  up. 
Otherwise,  the  inrush  of  current 
required  for  energization  of  a  piece  of 
electric  equipment  would  be  detected  as 
an  overcurrent  and  the  circuit  would 
immediately  be  deenergized. 

Paragraph  (f)  would  be  a  new 
standard,  which  would  require  ground- 
fault  protective  devices  to  be  adjusted  to 
deenergize  the  faulted  circuit  at  40 
percent  or  less  of  the  maximum  ground- 
fault  current  of  the  system.  This 
provision  would  set  the  maximum  trip 
value  of  the  circuit  at  40  percent  of 
ground-fault  current  while  existing 
S  75.800  does  not  presently  specify  a  trip 
value.  The  maximum  trip  value  would 
be  determined  under  the  proposal  by  the 
current  rating  of  the  grounding  resistor 
used.  For  example,  on  a  system  with  a 
25-ampere  grounding  resistor,  the 
ground-fault  protective  device  would  be 
required  to  operate  at  a  fault  current  of 
10  amperes.  MSHA's  view  is  that  a  40 
percent  value  is  a  reasonable  level  for 
ground  fault  tripping. 

Under  paragraph  (g),  a  new  provision, 
the  ground-fault  protective  device 
located  nearest  to  the  load  would  be 
required  to  activate  with  no  intentional 
time  delay.  The  operating  time  of 
upstream  ground-fault  protective 
devices  within  a  system  could  be 
increased  under  the  proposal  to  provide 
selective  tripping,  but  the  operating  time 
of  the  most  upstream  device  could  not 
exceed  3.0  seconds  under  the  proposal. 

Rapid  response  time  of  ground-fault 
detection  devices  would  assure  speedy 
tripping  in  overcurrent  and  fault 
situations,  and  thus  prevent  prolonged 
exposure  to  dangerous  voltages.  The 
circuit  breaker  nearest  to  the  load  or 
piece  of  equipment  affected,  would  have 
to  respond  instantaneously  in  order  to 
prevent  fire  and  shock  hazards.  To 
provide  for  selective  tripping,  operating 
time  for  upstream  circuit  breakers  may 
be  increased,  provided  the  most 
upstream  device,  nearest  the  source, 
operates  within  three  seconds  of  the 
first  device  in  order  to  assure  rapid 
deenergization  of  the  circiiit. 

Under  paragraph  (h},  also  new, 
equipment  safety  grounding  conductors 
would  not  be  permitted  to  pass  through 
or  be  connected  in  series  with  ground- 
fault  current  transformers.  It  is 
important  to  prohibit  such  a 
configxu-ation,  because  if  a  ground  fault 
ocaus  in  the  circuit  the  fault  current 
could  flow  in  a  parallel  path.  Under  this 
condition,  the  current  transformer  would 
not  detect  the  fault  and  open  the  circuit 
and  multiple  faults  could  result 
Compliance  with  the  proposal  could 
reduce  the  occurrence  of  shock  and  fire 
hazards  caused  by  fault  conditions. 


Paragraph  (i)  would  require 
undervoltage  devices  to  be  undervoltage 
trip  coils,  or  shunt  trip  coils  energized  by 
undervoltage  relays  or  ground-wire 
monitor  relays.  Experience  indicates 
that  these  types  of  devices  provide  the 
most  reliable  form  of  undervoltage 
protection  for  underground  high-voltage 
circuits  to  prevent  injuries  to  miners. 
Shunt  trip  coils  without  undervoltage  or 
ground-monitor  relays  would  not  cause 
the  circuit  to  trip  until  reenergization 
occurs  after  a  loss  of  voltage.  This  could 
lead  to  sudden  momentary  restarting  of 
equipment,  which  would  place  miners  in 
danger  of  physical  injury  from 
unexpected  energization  of  underground 
equipment  Shunt  trip  coils  would  be 
required  to  be  operated  by  stored  energy 
devices  such  as  a  battery  or  capacitor, 
to  allow  the  device  to  receive  power  for 
activation  despite  deenergization  of  the 
circuit 

Paragraph  (j)  would  be  a  new 
standard,  prohibiting  circuit  breakers 
installed  to  protect  underground  high- 
voltage  circuits  from  automatically 
reclosing  after  operation.  This  would  be 
a  new  requirement  for  circuit  breakers. 
Automatically  reclosing  circuit  breakers 
are  commonly  used  with  success  by 
electric  utilities  where  faults  are  often 
caused  by  temporary  environmental 
phenomena,  such  as  lightning  or  wind 
gusts,  which  clefir  themselves  naturally. 
However,  In  the  underground  mine 
environment  automatic  reclosures  could 
be  dangerous  to  miners,  because  faults 
rarely  dear  themselves  in  high-voltage 
mine  power  systems.  Injuries  can  occur 
underground  when  circuit  breakers 
automatically  reclose  after  a  fault  For 
example,  if  a  fault  is  caused  when  a 
miner  inadvertently  contacts  an 
energized  high-voltage  conductor,  it  is 
essential  that  the  circuit  breaker  not 
automatically  reclose  after  tripping  in 
order  to  protect  the  miner  or  those 
attempting  rescue  from  shock  or 
electrocution. 

Compliance  with  the  provision  would 
also  prevent  the  automatic  and 
unexpected  restarting  of  electric 
equipment.  If  the  circuit  breaker  has  to 
be  manually  reset  after  a  power  outage, 
for  instance,  the  opportunity  for 
unexpected  reenergization  of 
underground  mine  equipment  would  be 
minimized.  Therefore,  miners  would  be 
protected  against  crushing  or  pinning 
accidents  from  underground  equipment 
which  suddenly  starts  up. 

Section  75.803    High- Voltage 
Distribution  Equipment 

This  section  is  derived  in  part  from 
existing  t  75.803-1,  and  wotdd  set 
requirements  for  barriers  on  high- 
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voltage  distribution  equipment 
Paragraph  (a)  would  be  new,  requiring 
that  high-voltage  distribution  equipment 
be  enclosed  in  a  grounded  metallic 
enclosure  and  have  no  exposed 
energized  parts.  This  would  assure  that 
miners  will  not  inadvertently  come  into 
contact  with  lethal  voltages.  To  allow 
adequate  compliance  time  and  reduce 
the  compliance  burden,  disconnecting 
devices  installed  underground  on  or 
before  the  effective  date  of  the  rule 
would  be  excepted  from  the  standard. 

Under  paragraph  (b),  also  new,  high- 
voltage  a-c  distribution  equipment 
would  be  required  to  be  equipped  with 
interlock  and  emergency  stop  switches. 
The  devices  would  have  to 
automatically  deenergize  the  incoming 
power  conductors  to  the  distribution 
equipment  when  a  cover,  lid  or  panel 
that  exposes  energized  high-voltage 
parts  is  removed  or  when  the  emergency 
stop  switch  is  activated. 

The  proposed  standard  would  require 
installation  of  magnetic  switches  or 
microswitches  which  are  capable  of 
detecting  when  a  lid  or  cover  over 
energized  parts  of  equipment  is  opened. 
The  interlock  switches  would  be 
required  to  cause  deenergization  of  the 
equipment  whenever  energized  parts  are 
exposed.  For  example,  if  a  cover  panel 
over  an  energized  circuit  is 
inadvertently  removed  in  order  to  work 
on  electric  components  of  a  unit  of  high- 
voltage  equipment  it  would  be 
automatically  deenergized  by  activation 
of  the  interlock  device.  Therefore,  the 
miner  engaging  in  work  on  the  unit 
would  not  be  exposed  to  dangerous 
voltages  within  the  equipment  Further, 
activation  of  the  emergency  stop  switch 
would  serve  to  deenergize  a  unit  of 
equipment  should  a  hazardous  situation 
arise. 

Emergency  stop  switches  capable  of 
deenergizing  high-voltage  equipment 
would  facilitate  rescue  attempts  in  case 
of  emergency.  Since  1970,  two  fatal 
electrical  accidents  have  occurred  when 
miners  contacted  energized  high-voltage 
conductors  or  parts  within  equipment 
and  fellow  miners  had  to  call  outside  the 
mine  to  have  the  circuits  deenergized 
prior  to  attempting  rescue.  An  operative 
emergency  stop  switch  on  such 
equipment  could  be  instrumental  in 
lessening  the  effects  of  such  accidents 
by  allowing  for  rapid  response  to 
emergencies  where  they  occur. 

One  commenter  to  the  preproposal 
draft  suggested  that  the  requirement 
should  only  be  applicable  to  equipment 
installed  after  the  rule's  effective  date, 
in  order  to  allow  for  phase-in  time  for 
replacement  of  existing  equipment 
Another  commenter  supported  the 


standard  as  a  necessary  safety 
improvement  for  the  benefit  of  miners. 

A  review  of  the  fatality  record  since 
1970  has  shown  that  at  least  eight 
miners  have  been  electrocuted  as  a 
result  of  removing  high-voltage 
compartment  covers  or  lids  and 
contacting  energized  parts  inside.  At 
least  seven  of  those  accidents  could 
possibly  have  been  prevented  if 
interlock  switches  had  been  installed  to 
deenergize  the  equipment  when 
energized  parts  were  exposed.  Due  to 
the  fatality  record  and  the  continued 
danger  presented  to  miners,  the  Agency 
believes  that  all  high-voltage  electric 
equipment  not  solely  equipment 
installed  after  the  effective  date  of  the 
rule,  should  have  to  comply  with  the 
standard. 

Paragraph  (c)  would  set  a  maximum 
open-circuit  voltage  for  interlock  circuits 
at  96  volts.  This  would  allow  the  use  of 
enough  voltage  for  the  operation  of  the 
interlock  circuit,  but  would  be 
insufficient  to  cause  serious  injury  to 
miners.  The  voltage  specified  in  the 
standard  is  derived  from  the  voltage 
permitted  for  ground  check  circuits  in 
existing  S  75.803-1.  It  would  be 
compatible  with  the  voltages  allowed 
under  the  proposal  for  other  devices 
used  within  high-voltage  circuits,  such 
as  ground-wire  monitors,  and  it  should 
not  pose  operational  difficulties. 

Paragraph  (d)  would  be  a  new 
standard,  becoming  effective  18  months 
after  the  effective  date  of  the  rule,  and 
would  require  all  high-voltage 
distribution  equipment  including  high- 
voltage  switchgear  and  power  centers  to 
be  equipped  with  barriers.  Barriers 
would  be  required  to  provide  separate 
compartments  for  the  incoming  high- 
voltage  disconnecting  switch  and  feed- 
through  circuit  the  power  fransformer, 
the  low-voltage  distribution  circuits,  and 
the  control  circuitry,  including  ground- 
fault  protective  devices  and  ground-wire 
monitors.  At  least  two  miners  have  been 
electrocuted  since  1970  as  a  result  of 
contact  with  energized  components  of 
equipment  within  the  same 
compartment  as  the  components  being 
worked  on.  Compliance  with  the 
proposal  would  assure  that  persons 
performing  work  on  a  control  circuit  for 
example,  would  not  inadvertentiy  come 
into  contact  with  energized  power 
transformer  parts.  Compliance  with  the 
proposed  standards  would  reduce  the 
risks  of  shock  and  electrocution  to 
miners. 

The  standard's  18-month  compliance 
period  would  allow  operators  and 
manufacturers  sufficient  time  for 
retrofitting  existing  equipment  and 
designing  new  distribution  equipment 


which  would  comply  with  the  standard. 
MSHA  estimates  that  approximately 
11,000  existing  pieces  of  equipment 
would  be  affected  by  the  proposed 
standard.  Of  that  niunber,  60  to  70 
percent  would  need  to  be  entirely 
retrofitted  for  compliance.  AdditionaUy. 
only  approximately  half  of  the  newly- 
manufactured  equipment  would  be  in 
complete  compliance  with  the  standard. 

To  be  properly  retrofitted,  distribution 
equipment  now  in  use  should  be 
removed  from  the  underground  areas  of 
the  mine.  The  compliance  period  would 
facilitate  the  use  of  a  change-out 
retrofitting  program,  which  would  permit 
the  removal  of  units  of  distribution 
equipment  from  service  one  at  a  time  in 
orider  to  be  retrofitted.  Therefore, 
production  would  not  have  to  be 
suspended  in  order  to  retrofit  all  of  the 
affected  equipment  at  once. 

Paragraph  (e)  would  be  new,  requiring 
barriers  to  be  constructed  of  grounded 
metal  or  non-conductive  insulating 
board.  The  provision  would  assure  the 
use  of  sturdy  materials  for  isolating  each 
compartment  from  the  others.  The  use  of 
flexible  belt  material,  for  example, 
would  not  effectively  prevent  contact 
with  the  energized  components  of  a 
compartment  adjacent  to  the  one  being 
worked  on.  Grounding,  or  the  use  of 
non-conductive  board,  would  assure 
that  abnormal  voltages  will  not  appear 
on  the  barriers  and  cause  electrical 
injuries. 

Section  75.804    High-Voltage  Cables, 
Other  Than  Trailing  Cables 

This  section  is  derived  from  existing 
§§  75.705-11,  75.804,  75.807  and  75.812, 
and  would  set  installation  and  shielding 
requirements  for  high-voltage  cables, 
other  than  trailing  cables.  Under 
paragraph  (a),  high-voltage  cables  would 
be  required  to  be  located,  buried, 
guarded,  insulated,  or  otherwise 
protected  from  physical  damage  and 
contact  wife  other  wires  or  cables. 
Insulation  used  to  prevent  contact  with 
other  wires  or  cables  would  have  to  be 
in  addition  to  that  provided  by  the 
conductor  insulation  or  cable  jacket 
This  provision  would  be  retained  from 
existing  {  75.807,  and  would  assure  that 
high-voltage  cables  would  be  protected 
from  physical  damage,  so  as  not  to 
provide  an  ignition  or  shock  hazard  due 
to  exposed  energized  conductors. 

Under  paragraph  (b),  high-voltage 
cables  which  are  suspended  above  the 
mine  floor  would  be  required  to  be 
securely  anchored.  This  provision  would 
help  to  assure  that  heavy  cables  will  not 
fall  to  the  mine  floor  or  onto  equipment 
and  injure  miners  or  become  damaged. 
Failure  of  one  cable  support  can  cause  a 
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chain  reaction  failure  of  all  supports  due 
to  the  weight  of  high-voltage  cables. 
Secure  anchoring  would  reduce  the 
likelihood  of  such  failures  and  possible 
miner  injuries. 

Paragraph  (c)  would  require  single- 
conductor  high-voltage  cables  to  be 
hung  on  well-supported  messenger  wire 
or  insulated  cable  hangers.  Hanging 
such  cables  from  messenger  wires  or  on 
insulated  hangers  would  provide  cables 
with  physical  protection  against 
damage.  The  use  of  these  support 
methods  would  assure  that  high-voltage 
cables  are  securely  hung  and  protected 
against  faults  caused  by  physical 
damage. 

Paragraph  (d)  would  be  retained  from 
existing  {  75.812.  and  would  prohibit 
movement  or  handling  of  energized  high- 
voltage  cables.  High-voltage  cables  can 
represent  a  great  hazard  to  miners  if 
they  are  damaged  or  have  been 
improperly  spliced  or  repaired.  Contact 
with  a  faulty  splice,  for  instance,  could 
cause  fatal  injuries  to  a  miner.  The  great 
bulk  and  weight  of  high-voltage  cables 
could  prompt  cable  handlers  to  use  their 
bodies  to  help  support  the  cable  being 
moved.  In  such  circumstances,  insulated 
gloves  alone  would  not  protect  the 
miner  from  exposure  to  the  cable's 
voltage  at  a  damaged  or  improperly 
spliced  point.  The  proposal  would 
assure  that  cables  are  deenergized 
before  being  moved  to  prevent  electrical 
injuries. 

Paragraph  (e)  would  be  new,  requiring 
high-voltage  cable  power  conductors  to 
be  at  least  No.  8  AWG.  This  size 
conductor  would  offer  the  necessary 
physical  strength  for  the  cables  to 
withstand  damage.  Shock  hazards  and 
the  risk  of  fire  would  be  reduced  imder 
the  proposed  standard. 

Paragraph  (f)  would  be  a  new 
provision,  requiring  high-voltage  cables 
other  than  single-conductor  cables  to 
contain  one  or  more  bare  equipment 
safety  grounding  conductors.  The 
purpose  of  a  bare  equipment  safety 
grounding  conductor  is  to  detect  faults 
in  a  circuit  If  all  conductors  within  a 
cable  were  insulated,  faults  could  go 
undetected  by  the  grounding  conductor. 

Under  paragraph  [a],  ground-check 
conductors  and  interlock  circuit 
conductors  contained  within  high- 
voltage  cables  would  be  required  to  be 
at  least  No.  10  AWG.  Paragraph  (h] 
would  require  ground-check  conductors 
and  interlock  circuit  conductors  which 
are  external  to  high-voltage  cables  to  be 
at  least  No.  8  AWG.  This  would  be  a 
new  requirement  for  interlock  circuits. 
These  conductor  sizes  would  be 
appropriate  for  the  amount  of  ciurent 
carried  and  the  level  of  use  to  which  the 
conductors  would  be  put  Ground-check 


conductors  and  interlock  circuit 
conductors  which  are  not  contained 
within  the  cable  are  subject  to  greater 
physical  damage.  Therefore,  larger 
conductor  sizes  would  be  required  for 
external  circuits. 

Paragraph  (i)  would  require  single- 
conductor  cables  to  have  equipment 
safety  grounding  conductors  of  either  a 
bare  ground-wire  or  a  grounded 
messenger  wire.  This  provision  would 
give  operators  the  option  of  using  the 
messenger  wire  such  cable  is  hung  on 
for  grounding  purposes,  or  a  bare 
grounding  conductor  could  be  added  to 
the  cable. 

Paragraph  (j)  would  require  high- 
voltage  cables  to  have  metallic  shielding 
around  each  power  conductor.  The 
percentage  of  coverage  and  acceptable 
types  of  shielding  would  be  specified 
under  paragraph  (k)  of  the  standard.  The 
proposed  shielding  requirement  would 
prevent  voltage  stresses  in  the 
conductor  from  damaging  the  remainder 
of  the  cable.  Shielding  is  presently 
required  under  existing  9  75.804.  but  that 
standard  does  not  specify  any  required 
percentage  of  coverage.  Due  to  the 
potential  difficulty  of  modifying  the 
amount  of  shielding  on  power 
conductors  in  cables  presently  in  use  to 
comply  with  the  new  shielding  coverage 
requirements  of  paragraph  (k),  the 
standard  would  apply  only  to  cables 
acquired  after  the  effective  date  of  the 
rule. 

Paragraph  (k)  would  be  a  new 
standard,  requiring  that  metallic 
shielding  be  apphed  in  the  form  of  braid, 
wire  serving  (wrap)  or  tape.  Metallic 
braid  would  have  to  supply  at  least  84 
percent  coverage,  and  wire  serving  at 
least  60  percent  coverage.  MetaUic  tape 
would  be  required  to  provide  100 
percent  coverage.  To  prevent  the  use  of 
cables  with  inadequate  shielding,  the 
Agency  believes  that  minimiun  amounts 
of  coverage  should  be  specified.  Those 
included  in  the  proposal  were  adopted 
from  the  Insulated  Cable  Engineers 
Association  (ICEA)  standards,  and 
would  represent  acceptable  minimum 
shielding  requirements.  The  differences 
in  the  required  percentages  of  coverage 
are  attributable  to  the  design  of  the 
acceptable  shielding  materials.  Electric 
shock,  flash  bums,  electrocutions,  and 
mine  fires  caused  by  unshielded  or 
inadequately  shielded  high-voltage 
cables  would  be  addressed  by  the 
proposed  standard. 

Section  75.805    Movement  of  High- 
Voltage  Power  Centers  and  Portable 
Transformers 

This  proposed  section  is  derived  from 
9  75.812.  which  prohibits  the  movement 
of  high-voltage  energized  power  centers 


and  portable  transformers  unless 
permitted  by  the  Secretary.  The 
proposed  standard  would  require  power 
centers  and  portable  transformers  to  be 
deenergized  before  they  are  moved  from 
one  location  to  another. 

Several  hazards  are  involved  with  the 
movement  of  these  pieces  of  equipment 
while  energized.  First  high-voltage 
power  centers  contain  extremely 
hazardous  voltage  levels.  Movement  of 
them  while  energized  could  cause  faults 
at  or  near  the  equipment,  which  could 
energize  their  frames.  The  energized 
frame  of  a  power  center  could  cause 
fatal  injuries  to  a  miner  contacting  it 
during  moving  operations.  Second, 
power  centers  and  transformers  are 
typically  very  large  and  heavy  pieces  of 
equipment  which  are  difficult  to  move. 
Rough  treatment  during  movement  could 
cause  energized  cables  to  be  pulled  out 
of  their  connections  to  the  equipment 
Contact  with  the  exposed  components  of 
the  cable  could  injure  or  electrocute 
mine  personnel.  Two  fatalities  have 
occurred  in  these  circumstances  within 
the  past  15  years. 

Existing  9  75.812  requires  operators  to 
request  permission  from  the  Secretary 
prior  to  movement  of  energized  power 
centers  and  portable  transformers.  For  a 
permit  to  be  granted,  operators  must 
meet  the  burden  of  showing  that  it  is 
safer  to  move  an  energized  power  center 
than  a  deenergized  power  center.  The 
intent  of  the  standard  was  to  allow  the 
use  of  energized  electric  mine 
equipment,  such  as  a  continuous  miner, 
to  move  the  power  center.  Less  than  five 
permits  have  been  granted  on  this  basis 
since  1970. 

In  the  past  if  the  power  center  was 
deenergized  before  movement,  all  of  the 
equipment  capable  of  moving  the  heavy 
structure  was  also  deenergized.  Large 
battery-powered  equipment  was  not 
available  in  many  mines  when  the 
existing  standard  was  promulgated,  so 
power  centers  often  had  to  remain 
energized  to  supply  electric  power  to  the 
equipment  required  to  move  it.  Today, 
however,  the  widespread  use  of  battery- 
powered  equipment  capable  of  moving 
large  and  bulky  loads  would  negate  the 
need  for  allowing  power  centers  or 
portable  transformers  to  remain 
energized  during  movement.  The 
proposed  standard  would  eliminate 
hazards  associated  with  the  practice  of 
moving  energized  power  centers  or 
portable  transformers.  In  light  of  the 
danger  and  associated  difficulty  in 
meeting  the  burden  of  proof  for  the  grant 
of  a  permit  the  present  standard  would 
be  modified  as  proposed. 
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Section  75.a06    Connection  Boxes 

This  standard  would  be  new,  and 
would  set  requirements  for  connection 
boxes  used  in  high-voltage  circuits. 
Connection  boxes  would  be  required  to 
be  constructed  of  metal  or  its 
equivalent  be  watertight  have  the 
incoming  and  outgoing  equipment  safety 
grounding  conductors  separately 
connected  to  the  metallic  enclosures, 
and  be  located  in  dry  areas.  Metal  or  an 
equivalent  material  would  provide 
adequate  physical  strength  to  protect 
the  coimection.  Moisture  at  the 
connection  could  cause  arcing  and  short 
circuits,  presenting  shock  hazards  to 
miners.  The  proposed  standard  would 
address  electric  shock  and  electrocution 
hazards,  as  well  as  the  risk  of 
underground  fire.  Its  requirements  are 
intended  to  provide  physical  and 
electrical  protection  of  the  connection  to 
minimize  the  risk  of  injury  to  miners  at 
the  connection  site. 

There  has  been  considerable 
confusion  in  the  mining  industry  over 
the  acceptability  of  using  high-voltage 
cable  connection  boxes  in  underground 
coal  mines.  Part  77  of  MSHA's  rules 
addresses  connection  boxes,  but  nb 
regulation  for  the  use  of  connection 
boxes  presently  appears  in  part  75.  This 
has  led  to  the  filing  of  a  large  number  of 
petitions  for  modification  to  use  the 
structures  underground.  The  proposal 
would  clarify  that  the  use  of  connection 
boxes  would  be  an  acceptable  method 
for  connecting  two  lengths  of  high- 
voltage  cable  in  underground  coal 
mines,  and  would  establish  safety 
requirements  for  their  construction  and 
use. 

Sections  75.807  through  75.815 
Underground  Electric  Face  Equipment 

Sections  75.807  through  75.815  would 
apply  specifically  to  hi^-voltage  power 
systems  supplying  underground  electric 
face  equipment  Presently,  9  75.1002 
precludes  the  use  of  high-voitage  cables 
within  150  feet  of  pillared  areas. 
Therefore,  it  has  been  a  common 
practice  for  mine  operators  to  file 
petitions  for  modification  of  that 
standard  so  that  they  may  utilize 
equipment  such  as  high-voltage  longwall 
mining  equipment  or  high-voltage 
continuous  miners  in  face  areas. 
However,  proposed  9  75.502  would 
permit  the  use  of  shielded  high-voltage 
cables  in  face  areas. 

Electric  face  equipment  which  is  used 
in  the  working  areas  of  a  mine,  in  by  the 
last  open  crosscut,  is  presently  required 
to  be  permissible  in  accordance  with 
approval  regulations  in  30  CFR  part  18. 
The  equipment  addressed  would  still  be 
required  to  comply  with  the 


requirements  of  pari  18,  but  the 
following  sections  of  subpart  I  would  set 
additional  safety  requirements  for  the 
use  of  high-voltage  equipment  trailing 
cables,  and  power  cables  in  face  areas. 

The  standards  in  the  following 
sections  would  be  used  in  lieu  of 
petitions  for  modification,  and  are 
derived  from  the  special  terms  and 
conditions  included  in  petitions  which 
have  been  granted  by  the  Agency,  as 
well  as  existing  standards.  In  some 
instances,  policies  incorporated  into 
existing  standards  for  high-voltage 
equipment  that  is  not  required  to  be 
permissible  were  used  as  a  basis  for  the 
proposed  standards  which  would 
address  permissible  equipment 

Section  75.807    Voltage  Requirements 
of  Electric  Face  Equipment 

This  section  would  limit  the  amount  of 
voltage  which  could  be  used  by  electric 
face  equipment.  Paragraph  (a)  would  set 
the  nominal  voltage  of  the  power 
circuits  of  electric  face  equipment  at 
4,160  volts  or  less.  This  voltage  is 
consistent  with  the  requirements  of  part 
18  for  permissible  equipment  The 
hazards  associated  with  voltages  up  to 
4,160  volts  could  be  minimized  by 
compliance  with  the  proposed 
requirements  for  circuit  protective 
devices,  conductor  sizes,  and  grounding 
in  this  subpart  and  elsewhere  in  the 
proposal. 

Under  paragraph  (b),  the  nominal 
voltage  of  the  control  circuits  of  electric 
face  equipment  would  not  be  permitted 
to  exceed  150  volts-to-ground.  The  effect 
of  this  provision  would  be  to  keep 
control  circuit  voltages  low  enough  to 
minimize  shock  hazards.  The  150- volt 
maximum  is  consistent  with  the  voltage 
levels  presently  used  for  control  circuits. 

Section  75.808    Electrical  Protection  of 
Electric  Face  Equipment 

This  section  is  derived  in  part  from 
existing  99  75.518-1.  75.800.  and  75.800- 
2,  and  would  address  methods  of 
providing  electrical  protection  for  face 
equipment  supplied  by  high-voltage 
systems.  This  type  of  equipment  is  used 
in  areas  where  explosive  concentrations 
of  methane,  coal  dust  and  combustible 
materials  are  most  likely  to  exist  in  a 
mine.  The  ejects  of  ground  faults, 
electrical  arcing  and  short  circuits, 
therefore,  could  have  extreme 
consequences  on  the  safety  of  miners. 
Effective  electrical  protection  for  face 
equipment  would  reduce  the  possibility 
of  ignitions  and  miner  contact  with 
energized  equipment  frames. 

Paragraph  (a)  would  require  high- 
voltage  systems  that  supply  electric  face 
equipment  to  be  protected  by  circuit 
breakers  of  adequate  interrupting 


capacity,  equipped  with  devices  that 
provide  overcuirent  ground-fault  and 
undervoltage  protection.  The  proposed 
standard,  then,  would  require  a  circuit 
breaker  for  high-voltage  systems  serving 
face  equipment  that  will  function 
without  damage  to  itself  despite  the 
level  of  current  to  which  it  is  exposed. 
This  would  assure  that  the  circuit 
breaker  will  remain  undamaged  by 
overcurrents  and  thus  be  able  to  clear 
faults  in  the  system. 

As  discussed  in  connection  with 
proposed  9  75.802(a),  overciurent 
devices  would  assure  that  the  high- 
voltage  system  is  protected  against  short 
circuits  and  overloads.  Ground-fault 
protection  would  also  minimize  the  risk 
of  shock  injuries  to  miners. 
Undervoltage  protective  devices  would 
be  required  to  deenergize  the  circuit 
upon  detection  of  a  sudden  loss  of,  or 
failure  of  voltage.  The  circuit  would  then 
have  to  be  manually  reset  to  prevent 
unexpected  start-up  of  equipment  which 
could  cause  crushing  injuries  to  miners. 

Paragraph  (b)  would  require  high- 
voltage  motor  circuits  to  be  provided 
with  instantaneous  short-circuit 
protection  set  at  the  lesser  of  no  greater 
than  175  percent  of  the  locked-rotor 
current  of  the  motor,  or  no  greater  than 
75  percent  of  the  minimum  phase-to- 
phase  short-circuit  current  available  at 
the  motor  terminals.  This  provision 
would  set  the  maximum  trip  levels  of 
circuit  breakers  serving  high-voltage 
motor  circuits  to  assure  that  adequate 
short-circuit  current  is  available  to  trip 
the  circuit  breaker.  Further,  it  would 
ensure  that  current  high  enough  to  allow 
start-up  of  high-voltage  motors  could  be 
used  vsrithout  tripping  the  circuit. 

At  the  specified  levels,  the  protective 
devices  would  have  to  function  with  no 
intentional  time  delay.  They  would  have 
to  inunediately  deenergize  the  circuit  at 
these  levels,  which  experience  indicates 
would  offer  adequate  circuit  protection. 
Immediate  deenergization  would  assure 
that  overcurrent  ground-fault  or 
undervoltage  conditions  would  not  exist 
in  the  circuit  for  any  prolonged  periods. 

Paragraph  (c)  is  new,  and  would 
require  high-voltage  motor  circuits  to  be 
provided  with  backup  short-circuit 
protection  in  addition  to  that  required  in 
paragraph  (b),  and  would  Ust  required 
trip  settings  for  the  devices.  When  the 
high-voltage  circuit  has  a  nominal 
voltage  of  more  than  2,400  volts,  backup 
short-circuit  protection  would  have  to  be 
set  at  no  more  than  1.200  amperes.  If  the 
circuit's  nominal  voltage  is  2,400  volts  or 
less,  the  devices  would  be  required  to  be 
set  at  2,000  amperes.  These  settings 
would  assure  that  circuit  breakers  used 
for  the  protection  of  high-voltage  circuits 
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are  tripped  when  exposed  to  fault 
currents  from  short  circuits. 

Paragraph  {d],  a  new  provision,  would 
require  time  delays  used  for 
coordination  with  downstream  short- 
circuit  protective  devices  to  be  no  more 
than  0.4  seconds.  The  effect  of  this 
provision  would  be  to  limit  the  time 
delay  between  tnpping  of  sequential 
protective  devices  when  selective 
tripping  is  used.  Therefore,  the  circuit 
would  be  rapidly  deenergized  in 
overcurrent  situations,  but  selective 
tripping  would  allow  for  deenergization 
of  only  the  affected  portions  of  the 
circuit  if  desired. 

Para^aph  (e)  would  be  new,  requiring 
ground-fault  currents  to  be  limited  by  a 
neutral  grounding  resistor  to  not  more 
than  6.5  amperes  when  the  nominal 
voltage  of  the  power  circuit  is  2,400  volts 
or  less,  and  3.75  amperes  when  the 
power  circuit  voltage  is  greater  than 
2,400  volts.  Grounding  resistors  are 
employed  in  resistance-grounded 
systems  to  limit  the  level  of  fault  current 
in  a  circuit  The  levels  specified  in  the 
proposed  standard  would  reduce  shock 
hazards  and  prevent  the  grounding 
resister  from  overheating  and  becoming 
an  ignition  source.  These  would  be 
appropriately  low  levels  for  use  in  high- 
voltage  systems  used  in  face  areas, 
where  the  presence  of  methane  can  pose 
ignition  hazards.  However,  these  levels 
should  not  cause  operational  problems 
within  the  system. 

Paragraph  [f),  also  new,  would  require 
high-voltage  motor  circuits  to  be 
provided  with  ground-fault  protection 
having  no  intentional  time  delay  and  set 
at  0.1  amperes.  This  would  provide  for  a 
highly  sensitive  and  responsive  ground- 
fault  detection  system  for  high-voltage 
circuits  supplying  face  equipment.  The 
protective  devices  would  have  to 
operate  instantaneously  when  exposed 
to  0.1  amperes,  under  the  standard. 
Therefore,  compliance  with  the  standard 
could  greatly  reduce  the  likelihood  of  a 
ground  fault  energizing  the  frames  of 
face  equipment  and  resulting  in  Hre  and 
shock  hazards. 

Under  a  new  provision  in  paragraph 
(g),  high-voltage  circuits  extending  from 
the  section  power  center  would  be 
required  to  have  backup  ground-fault 
protection  set  at  no  more  than  40 
percent  of  the  current  rating  of  the 
neutral  grounding  resistor.  Backup 
protective  devices  would  assure  that 
faults  occtirring  in  a  circuit  extending 
from  the  section  power  source  will  not 
energize  the  frames  of  the  face 
equipment  served  by  it.  The  proposed 
standard  would  use  the  current  ratings 
for  grounding  resistors,  specified  in 
paragraph  (e)  of  the  section,  as  a 
deenergization  bench  mark. 


For  example,  if  a  6.5  ampere 
^vunding  resistor  is  used,  the  backup 
device  would  have  to  operate  to 
deenergize  the  circuit  at  2.6  amperes  or 
less.  A  40  percent  trip  level  would 
provide  adequate  backup  protection 
which  would  assure  that  faults  in 
circuits  extending  from  the  power  center 
would  not  expose  miners  to  the  risks  of 
fire  or  electrocutioa 

The  standard  would  also  require  the 
total  time  delay  used  for  coordination 
with  downstream  short-circuit 
protective  devices  to  be  0.4  seconds  or 
less.  This  provision  would  limit  the  time 
which  lapses  between  tripping  of  the 
most  upstream  protective  device  and 
those  positioned  downstream  from  it 
when  selective  tripping  is  used. 
Consecutive  tripping  should  occiur  with 
no  more  than  0.4  second  total  time 
delay.  This  would  allow  the  use  of 
selective  tripping  in  order  to  isolate  an 
affected  circuit  but  would  also  assure 
that  the  entire  circuit  is  deenergized  in 
rapid  fashion  to  prevent  prolonged 
exposure  to  dangerous  fault  currents. 

Paragraph  (h)  would  require  the  high- 
voltage  neutral  grounding  resistor  to  be 
provided  with  overtemperature 
protection  that  will  open  the  ground- 
check  circuh  for  the  high-voltage  circuit 
supplying  the  section  power  center  if  the 
grounding  resistor  is  subjected  to  a 
sustained  ground  fault.  The 
overtemperature  rating  or  setting  of  the 
device  would  have  to  be  50  percent  or 
less  of  the  maximum  temperature  rise  of 
the  grounding  resistor.  These  are  new 
provisions. 

Grounding  resistors  typically  generate 
heat  when  subjected  to  sustained 
ground  faults.  An  overtemperature 
device  would  cause  interruption  of  the 
high-voltage  circuit  supplying  the 
section  power  center  by  opening  the 
ground-wire  monitor  circuit  before 
extreme  heat  could  cause  damage  to  the 
grounding  resistor.  Therefore,  the 
resistor  would  not  become  disabled, 
leaving  the  circuit  unprotected,  and  the 
possibility  of  fire  would  be  reduced.  The 
50  percent  overtemperature  setting 
would  assure  that  the  affected  circuit  is 
quickly  deenergized  under  a  sustained 
fault  but  the  setting  would  be  high 
enough  to  prevent  operational  problems. 
•   It  would  not  cause  deenergization  of  the 
circuit  when  exposed  to  the  non- 
hazardous  amoimts  of  heat  generated  by 
equipment  during  normal  use  in  the 
system. 

Paragraph  (i]  is  new,  and  states  that 
equipment  safety  grounding  conductors 

would  be  prohibited  from  being  passed 

through  or  connected  in  series  with 
ground-fault  cturent  transformers.  Such 

a  configuration,  in  MSHA's  view,  could 

lead  to  multiple  faults  occurring  in  the 


high-voltage  circuit,  because  it  may  not 
allow  a  fault  ciurent  to  be  conducted 
through  the  grounding  conductor. 
Therefore,  the  current  transformer 
would  not  detect  the  fault  and  open  the 
circuit.  Particularly  in  face  areas  of  the 
mine,  installing  equipment  safety 
grounding  conductors  within  ot  in  series 
with  the  current  transformer  could  lead 
to  ignitions  and  shock  hazards. 

Under  a  new  provision  in  paragraph 
(j).  ground-fault  current  devices  would 
be  required  to  have  a  test  circuit  that 
injects  a  current  of  50  percent  or  less  of 
the  maximum  ground-fault  current  of  the 
system,  and  that  causes  the  circuit 
breakers  to  open.  This  testing  procedure 
would  help  to  determine  whether 
ground-fault  current  devices  are 
functioning  properly  to  monitor  the 
circuit  they  protect.  It  would  also  test 
the  sensitivity  of  the  device  to  fault 
currents. 

Paragraph  (k)  addresses  types  of 
undervoltage  devices  which  would  be 
acceptable  for  protection  of  high-voltage 
circuits  supplying  face  equipment  The 
proposal  would  require  that  these 
devices  be  undervoltage  trip  coils  or 
shunt  trip  coils  energized  by 
undervoltage  relays  or  ground-monitor 
relays.  Experience  indicates  that  these 
devices  provide  the  most  reliable  form 
of  undervoltage  protection  for 
underground  high-voltage  a-c  circuits,  to 
assure  that  devices  designed  to 
deenergize  the  circuits  under  fault 
conditions  will  remain  operational. 
Undervoltage  devices  are  used  to 
detect  the  loss  or  failure  of  voltage  in  a 
circuit  so  that  it  will  be  deenergized  if 
insufficient  voltage  exists  to  energize 
circuit  protective  devices.  Shunt  trip 
coils  without  undervoltage  or  ground- 
monitor  relays  would  not  allow  the 
circuit  breaker  to  trip  the  circuit  until  the 
circuit  is  reenergized  after  a  loss  or 
failure  of  voltage.  The  proposed 
standard  would  therefore  prevent 
momentary  reenergization  of  equipment 
served  by  the  circuit  and  reduce  miners' 
exposure  to  shock  hazards,  as  well  as 
the  risk  of  being  pinned  or  crushed  by 
face  equipment  which  suddenly  starts 
up.  Shunt  trip  coils  would  be  required  to 
be  energized  by  stored  energy  devices, 
such  as  a  battery  or  capacitor,  to  assure 
that  the  coils  would  receive  power  even 
if  the  circuit  has  suffered  a  voltage 
failure. 

Paragraph  (1)  would  also  be  new,  and 
would  prohibit  the  use  of  circuit 
breakers  which  automatically  reclose 
after  operation.  Automatic  reclosure  of 
the  circuit  breaker  would  allow 
immediate  reenergization  of  a  circuit 
which  has  sustained  a  fault.  Faults 
occurring  in  underground  electrical 
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systems  do  not  normally  clear 
themselves,  as  sorface  utility  lines  often 
do.  For  instance,  a  fauh  could  be  caused 
by  a  miner  or  some  object  contacting  the 
power  conductors  in  a  damaged  high- 
voltage  cable.  Unless  the  object  is 
removed,  the  fault  will  be  sustained  and 
recurrent  tripping  wiH  continue  if  the 
circuit  breaker  is  designed  to 
automatically  reclose.  This  could  cause 
damage  to  the  circuit  protective  system 
and  expose  miners  to  serious  shock 
hazards. 

Section  75.800    Disconnecting  Devices 
for  Electric  Face  Equipment 

This  standard  is  derived  from  existing 
§  75.808,  and  would  also  contain  a  new 
requirement  for  disconnecting  devices 
for  high-voltage  electric  face  equipment. 
Paragraph  (a)  would  require  the  main 
circuit  breaker  at  the  section  power 
center  to  be  equipped  with  a 
disconnecting  device  designed  and 
installed  so  that  it  can  be  determined  by 
visual  observation  that  the  contacts  are 
open,  without  removing  any  of  the 
section  power  center  covers.  Visual 
evidence  of  whether  the  contacts  are 
open  would  be  required,  to  allow  miners 
to  readily  assess  that  circuits  being 
worked  on  are  deenergized  before  work 
is  begun.  Visual  evidence  which  negates 
the  need  for  opening  the  power  center 
covers  would  prevent  unnecessary 
exposure  of  miners  to  the  high-voltage 
components  of  the  equipment. 

Paragraph  (b)  is  new,  and  would 
require  the  main  controller  of  longwall 
mining  equipment  to  be  equipped  with  a 
disconnecting  device  that  automatically 
grounds  all  load  power  conductors  when 
the  device  is  in  the  open  position.  This 
provision  would  protect  persons 
working  on  a  circuit  that  is  accidentally 
reenergized.  Automatic  grounding  of  the 
load  power  conductors  would  introduce 
an  intentional  fault  in  the  circuit  if 
inadvertent  reenergization  occurs,  which 
would  immediately  deenergize  the 
circuit.  The  persons  performing  the  work 
would  thus  be  protected  from  exposure 
to  energized  components  of  the  circuit 

Section  75.810    Testing,  Examination, 
and  Maintenance  of  High- Voltage 
Electric  Face  Equipment 

This  standard  is  derived  in  part  from 
existmg  §S  75.512,  75.512-2.  75.800-3, 
75.800-4.  It  would  be  used  in  conjunction 
with  proposed  {  75.502,  which  would 
allow  the  use  of  high-voltage  cables  in 
face  areas  to  supply  high-voltage 
equipment  Proper  testing,  examination 
and  maintenance  of  high-voltage  electric 
face  equipment,  such  as  longwall 
systems,  operated  in  the  presence  of 
methane  tmd  combustible  materials. 


would  assure  that  it  would  not  pose 
increased  hazards  to  miners. 

Paragraph  (a]  would  require  an 
electrician  quahfied  for  high-voltage 
work  in  accordance  with  projjosed 
i  75.153  to  test  examine,  and  maintain 
high-voltage  face  equipment  and  circuits 
to  determine  that  the  electrical 
protection,  equipment  grounding, 
permissibility,  cable  insulation,  and 
control  devices  are  properly  maintained 
to  prevent  fire,  electric  shock,  ignition  or 
operational  hazards  from  existing  on  the 
equipment.  Keeping  face  equipment  free 
from  these  hazards  would  be  assured  by 
the  training  and  expertise  of  a  high- 
voltage  qualified  electrician.  Testing  and 
examination  of  high-voltage  equipment 
used  in  face  areas  on  a  regular  basis 
would  assure  that  hazardous  conditions 
are  discovered  and  addressed  before 
they  can  cause  injuries  to  miners. 

Paragraph  (b)  is  new,  and  would 
require  each  high-voltage  grounding 
resistor  and  elegtrical  protective  device 
for  face  equipment  to  be  subjected  to 
specific  tests  when  installed.  Testing 
would  be  required  to  include  passmg  an 
amount  of  current  through  each  current 
transformer  necessary  to  cause  the 
circuit  breaker  to  open,  and  impressing 
an  amount  of  voltage  across  each 
potential  groimd-fault  device  necessary 
to  cause  the  circuit  breaker  to  open.  The 
qualified  electrician  would  be 
responsible  for  detej  mining  whether  the 
grounding  resistor  is  open  or  shorted 
and  assuring  that  the  overtemperature 
protective  device  is  capable  of  opening 
the  incoming  gronnd-wire  monitor 
circuit.  The  proposed  testing  procedures 
would  represent  a  thorough  evaluation 
upon  installation  of  the  equipment  of 
whether  the  devices  designed  to 
eliminate  hazards  to  miners  would 
operate  effectively  when  required  to  do 
so. 

Paragraph  (c)  would  require 
additional  post-installation  inspections 
and  examinations  of  high-voltage  face 
equipment  on  a  periodic  basis.  At  least 
once  every  seven  days,  such  equipment 
would  be  required  to  be  inspected  and 
examined,  including  actuation  of  the 
ground-fault  test  circuit  which  would  be 
required  by  proposed  5  75.808(j).  A 
seven-day  interval  would  be  a 
reasonable  period  in  light  of  the  use  and 
location  of  the  equipment.  The  standard 
would  assure  that  problems  which  arise 
during  normal  use  of  mining  equipment 
would  be  identified  and  dealt  with 
appropriately,  so  that  miners  would  not 
be  exposed  to  fire  or  electrocution 
hazards.  Actuation  of  the  ground-fault 
test  circuit  would  help  to  identify  any 
damage  or  defects  in  the  grounding 
systems  which  protect  face  equipment. 


Paragraph  (d]  would  require  that  each 
high-vottage  circuH  breaker  be  opened 
at  least  every  30  days  by  opening  the 
corresponding  ground-check  conductor 
at  the  extreme  end  of  the  ground-wire 
monitoring  circuit  where  a  ground- 
check  conductor  is  osed.  This  procedure 
would  assure  that  the  circuit  breaker 
will  operate  effectively  to  deenergize  the 
entirety  of  the  circuit  it  protects.  Testing 
every  30  days  would  be.  in  MSHA's 
view,  an  appropriate  interval  for 
evaluating  the  effectiveness  of  these 
devices. 

Under  paragraph  (e),  when 
examinations  or  tests  of  face  equipment 
reveal  a  fire,  electric  shock,  ignition  or 
operational  hazard,  the  equipment 
would  be  required  to  be  removed  from 
service  or  repaired.  This  provision 
would  assure  that  equipment  which 
poses  any  danger  to  miners  would  not 
be  used  before  the  hazardous  condition 
is  repaired. 

Paragraphs  (f)  and  (g]  contain 
requirements  for  documentation  of 
testing  and  repairs.  At  the  completion  of 
examinations  and  tests,  the  person  who 
made  them  would  be  required  to  certify 
by  signature  and  date  &at  they  have 
been  conducted.  A  record  of  any  unsafe 
condition  found  and  corrective  action 
taken  would  also  have  to  be  made. 
Certifications  and  records  would  be 
required  to  be  kept  for  at  least  one  year 
and  made  available  at  the  mine  for 
inspection  by  authorized  representatives 
of  the  Secretary  and  representatives  of 
miners  at  the  mine.  Records  and 
certifications  of  testing  and  repairs 
would  be  valuable  tools  in  the 
investigation  of  mine  accidents  and  to 
point  out  patterns  of  equipment  defects 
for  improvements  in  equipment  design. 

Section  75.811  Cables  for  High- Voltage 
Electric  Face  Equipment 

This  section  is  derived  in  part  from 
existing  SS  75.600-1  and  75.804,  and 
would  set  requirements  for  the  physical 
and  electrical  protection  of  high-voltage 
power  cables  and  trailing  cables  used  in 
conjunction  with  electric  face 
equipment  Paragraph  (a)  would  require 
each  high-voltage  cable  te  have  a 
voltage  rating  of  at  least  the  nominal 
phase-to-phase  voltage  of  the  circuit  in 
which  it  is  used.  This  would  assure  that 
cables  serving  high-voltage  face 
equipment  wril  possess  current-carrying 
capebility  which  is  compatible  with  the 
currft  carried  by  the  circuit  This 
would  reduce  the  likeUhood  of  fire  and 
shock  hazards  caused  by  damage  to 
cables  having  inappropriate  voltage 
ratings. 

Under  paragraph  (b),  high-voltage 
cables  would  be  required  to  have  a 
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grounded  metallic  shield  around  each 
power  conductor.  The  shielding 
component  of  the  cable  would  prevent 
voltage  stresses  in  the  conductors  from 
damaging  the  other  components  of  the 
cable  and  causing  faults  in  the  circuit 

Paragraph  (c)  is  new,  and  would 
require  metallic  shielding  applied  in  the 
form  of  braid  to  provide  at  least  84 
percent  coverage.  Under  paragraph  (d), 
also  new,  metallic  shielding  in  the  form 
of  a  serving  (wrap)  would  have  to 
provide  at  least  60  percent  coverage  for 
the  power  conductors.  The  designs  of 
these  types  of  shielding  are 
determinative  of  the  percentages  of 
coverage  which  would  offer  effective 
protection  for  power  conductors. 
Shielding  in  the  form  of  metallic  tape 
would  not  be  permitted  under  the 
standard.  The  potential  for  repeated 
flexing  of  the  cable  could  cause 
separation  of  the  tape,  resulting  in 
exposure  of  energized  power 
conductors.  Tape  shielding  is  unable  to 
withstand  the  continuous  flexing 
required  of  this  type  of  cable. 
Particularly  in  face  areas,  where 
methane  concentrations  can  present  a 
greater  hazard,  exposure  of  energized 
conductors  would  pose  an  ignition 
source.  Tape,  therefore,  would  not  be 
appropriate  for  shielding  of  high-voltage 
power  cables  supplying  face  equipment. 

Under  paragraph  (e).  high-voltage 
trailing  cables  would  be  required  to  be 
flame-resistant.  In  accordance  with  the 
requirements  of  existing  {  18.64.  That 
standard  details  tests  for  the  flame- 
resistant  characteristics  of  cables  used 
in  underground  face  areas  for 
permissibility  purposes.  Flame-resistant 
cables  would  reduce  the  spread  of  fire, 
should  a  prolonged  short  circuit  ignite 
the  cable  jacket 

Paragraph  (f),  a  new  provision,  would 
require  power  conductors  to  be  at  least 
No.  4  AWG,  therefore  ensuring  sufficient 
physical  strength  to  lessen  the  likelihood 
of  the  conductors  being  broken.  Under 
paragraph  (g).  high-voltage  cables  would 
be  required  to  contain  one  or  more  bare 
equipment  safety  grounding  conductors. 
The  purpose  of  a  bare  equipment  safety 
grounding  conductor  is  to  assure 
detection  of  faults  in  A  circuit  If  all 
conductors  within  a  cable  were 
insulated,  it  would  be  difficult  for 
protective  devices  to  detect  the 
occurrence  of  a  fault  Therefore,  fault 
currents  could  go  unchecked  by  the 
protective  devices  of  the  circuit 
presenting  a  shock  hazard  by  energizing 
the  frames  of  equipment 

Paragraph  (h)  would  require  ground- 
check  and  interlock  circuit  conductors  to 
be  contained  within  high-voltage  cables, 
and  be  at  least  No.  10  AWG. 
Containment  of  these  conductors  within 


the  cable  would  protect  them  from 
physical  damage.  No.  10  AWG 
conductors  would  possess  physical  and 
electrical  strength  that  is  appropriate  for 
their  uses. 

Section  75.812  Cable  Support  Systems; 
High- Voltage  Longwall  Electric  Face 
Equipment 

This  section  of  the  proposal  is  new. 
and  would  address  the  handling  and 
support  of  high-voltage  cables  serving 
longwall  electric  face  equipment 
Paragraph  (a)  would  require  longwall 
mining  systems  to  be  equipped  with 
cable  handling  systems  and  support 
systems  that  are  designed,  installed,  and 
maintained  to  protect  high-voltage 
cables  from  damage,  and  to  minimize 
the  possibility  of  miners  inadvertently 
contacting  the  cables.  Although  longwall 
mining  systems  are  considered  to  be  a 
useful  and  productive  mining  method, 
the  high-voltage  cables  used  to  supply 
them  with  power  could  present  shock 
and  fire  hazards  if  they  are  damaged  or 
defective.  The  handling  and  support 
systems  included  in  the  proposal  would 
guard  cables  to  achieve  minimum 
exposure  to  physical  damage  or  stress. 

Under  paragraph  (b),  high-voltage 
cables  used  on  longwall  mining  systems 
would  be  required  to  be  deenergized 
before  removing  entry  conveyor  belt 
structures.  Movement  of  energized 
cables  while  removing  entry  conveyor 
belt  structures  could  lead  to  the 
occurrence  of  faults  in  the  circuit,  which 
would  pose  risks  of  fire  and 
electrocution  to  miners.  The  standard 
would  address  these  dangers  by 
requiring  deenergization  of  the  cables 
prior  to  movement  of  belt  structures. 

Section  75.813    Guarding  of  Cables  for 
High- Voltage  Electric  Face  Equipment 

This  proposed  standard  is  partially 
new,  and  partially  derived  from  existing 
§  75.807.  It  would  set  new  guarding 
requirements  for  high-voltage  cables 
supplying  electric  face  equipment 
Paragraph  (a)  would  require  the  cables 
to  be  guarded  where  persons  regularly 
work  or  travel  over  or  under  the  cables 
to  pcevent  physical  damage  to  the 
cables  and  miner  contact  with  them.  A 
new  provision  would  also  require 
guarding  where  the  cables  leave  cable 
handling  systems  or  support  systems  to 
extend  to  electric  components.  The 
effect  of  this  provision  would  be  to 
reduce  flexing  and  stress  on  cables  to 
prevent  physical  damage  which  might 
pose  shock  and  fire  hazards. 

Paragraph  (b)  would  set  performance 
requirements  for  guarding.  It  would  have 
to  protect  high-voltage  cables  from 
physical  damage  and  prevent  miner 
contact  Guarding  woidd  also  be 


required  to  be  constructed  of  grounded 
metal  or  nonconductive.  flame-resistant 
material.  These  standards  would  assure 
that  guarding  possesses  adequate 
physical  and  electrical  protective 
characteristics  to  perform  its  function. 
Use  of  the  specified  materials  would 
assure  that  miners  would  not  be 
exposed  to  the  voltage  of  the  cable. 

Section  75.814  Safety  Devices  for  High- 
Voltage  Systems  Supplying  Electric  Face 
Equipment 

This  is  a  new  standard,  which  would 
set  requirements  for  devices  designed  to 
prevent  miner  contact  with  energized 
internal  components  of  high-voltage 
electric  equipment  Paragraph  (a)  would 
require  each  unit  of  high-voltage 
equipment  to  be  equipped  with  a  barrier 
between  the  main  disconnecting  device 
and  motor  starter  compartments  and 
between  each  motor  starter 
compartment  Compliance  with  the 
standard  would  assure  that  in  gaining 
access  to  the  disconnecting  device, 
persons  would  not  make  contact  with 
energized  components  of  adjacent  motor 
starter  compartments. 

Under  paragraph  (b),  high-voltage 
equipment  would  be  required  to  have 
covers  arranged  so  that  persons  could 
perform  work  on  the  motor  starter 
compartment  without  being  exposed  to 
energized  high-voltage  conductors  or 
parts  when  the  disconnecting  device  at 
the  main  controller  is  in  the  open 
position.  This  provision  would  minimize 
shock  hazards  to  persons  performing 
work  on  the  equipment  Cover  interlock 
switches  would  be  required  to 
automatically  deenergize  the  high- 
voltage  circuit  supplying  the  unit  when 
any  cover  that  provides  access  to 
energized  high-voltage  conductors  or 
parts  is  removed.  Implementation  of  this 
provision  would  provide  automatic 
protection  for  miners  performing  work 
on  the  internal  components  of  the 
equipment 

Under  paragraph  (c).  barriers  would 
be  required  to  be  constructed  of 
grounded  metal  or  non-conductive 
insulating  board.  These  materials  would 
provide  the  necessary  physical  strength 
and  protective  electrical  characteristics 
for  an  effective  barrier.  The  proposed 
standard  would  prevent  the  use  of 
materials  such  as  belting,  which  would 
not  be  sturdy  enough  to  prevent  contact 
with  the  energized  components  of 
adjacent  compartments. 

Paragraph  (d)  would  require  control 
circuits  of  electric  face  equipment  to 
have  a  two-winding  transformer  that 
electrically  isolates  it  from  the  high- 
voltage  circuits.  Additionally,  control 
circuits  would  be  required  to  have  an 
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electrostatic,  or  "Faraday,"  shield 
between  the  secondary  and  primary 
windings.  The  shields  would  have  to  be 
made  of  aluminum  or  copper  and 
connected  to  the  equipment  frame,  with 
a  cross-sectional  area  consistent  with 
proposed  §  75.714(c).  The  shields  would 
prevent  inadvertent  contact  with 
energized  equipment  components.  The 
use  of  aluminum  or  copper  materials 
connected  to  the  equipment  frame 
would  assure  physical  strength,  good 
conductivity,  and  an  efficient  connection 
to  the  grounding  system. 

Section  75.815    Procedures  for  Working 
on  High- Voltage  Systems  Supplying 
Electric  Face  Equipment 

This  section  is  derived  from  existing 
§§  75.509,  75.511  and  75.705.  It  would  set 
requirements  for  performing  work  on 
high-voltage  systems  supplying  electric 
face  equipment  The  requirements  would 
be  similar  to  the  general  requirements  in 
proposed  9  75.506  for  work  on  electric 
circuits  and  equipment,  with  additional 
standards  specifically  applicable  to 
work  with  high-voltage  systems 
supplying  face  equipment 

Paragraph  (a)  would  require  safety 
precautions  to  be  taken  by  the  qualified 
electrician  required  to  perform  electrical 
work  on  high-voltage  face  equipment 
before  any  work,  including  testing, 
troubleshooting,  and  fault  finding,  is 
performed  in  the  motor  starter 
compartment.  The  qualified  electrician 
would  be  responsible  for  assuring  that 
the  contacts  of  the  main  circuit 
disconnecting  device  at  the  main 
controller  are  open  and  grounded, 
locking  out  the  disconnecting  device 
with  a  padlock,  and  tagging  the 
disconnecting  device.  These  precautions 
would  assure  that  the  affected  circuit 
has  been  properly  deenergized  and 
disconnected  so  that  persons  performing 
work  on  it  would  not  be  exposed  to 
shock  or  electrocution  hazards. 

Paragraph  (b)  would  detail  procedures 
to  be  followed  by  the  qualified 
electrician  before  any  electrical  work  is 
performed  on  a  high-voltage  cable  or 
motor.  The  electrician  would  be 
responsible  for  assuring  that  the  cable  is 
disconnected,  connecting  the  phase 
conductors  in  the  cable  to  the  grounding 
conductors,  locking  out  the  cable  with  a 
padlock,  and  tagging  the  cable  coupler 
for  the  cable,  Work  with  high- voltage 
equipment  and  circuits  can  be  extremely 
hazardous.  Without  taking  precautions 
such  as  properly  locking-out  and  tagging 
the  affected  circuit,  qualified 
electricians  would  be  exposed  to  the 
risk  of  electrocution  from  someone 
inadvertently  reenergizing  the  circuit 
being  workiiig  oil 


Paragraph  (c)  is  new,  and  would 
require  disconnecting  devices  and 
couplers  to  be  locked  with  an  individual 
padlock  for  each  person  performing 
work.  Therefore,  the  opportiinity  for 
accidental  reenergization  of  the 
equipment  or  circuit  before  all  persons 
have  completed  work  would  be  reduced. 
For  similar  reasons,  a  new  provisicm  in 
paragraph  (d)  would  require  tags  used 
on  deenergized  high-voltage  electric 
circuits  and  equipment  to  identify  each 
person  performing  work,  and  the  circuit 
or  equipment  being  worked  on.  Under 
paragraph  (e),  only  the  person  who 
installed  a  padlock  or  tag  would  be 
permitted  to  remove  it.  These  steps 
would  assure  that  electricians  working 
on  high-voltage  circuits  or  equipment 
are  well-identified  and  protected  from 
accidental  exposure  to  possibly  lethal 
electric  shock. 

Individual  padlocks,  removable  only 
by  the  persons  who  installed  them, 
would  place  responsibility  on  the 
persons  performing  work  to  assure  their 
personal  safety.  U  work  on  the  circuit 
has  not  been  completed  by  the  end  of  a 
shift  the  circuit  should  remain  tagged.  A 
mine  official,  such  as  a  foreman,  could 
attach  his  or  her  own  padlock  or  tag  the 
circuit  until  work  is  resumed  by  another 
qualified  electrician,  who  would  be 
responsible  for  installing  an  individual 
lock.  The. danger  and  accident  history  of 
reenergization  of  circuits  before  work 
has  been  completed  make  such 
measures  necessary  for  the  protection  of 
miners  against  electrocution  or  electric 
shock. 

Subpart  K— Trolley  Wires  and  Trolley 
Feeder  Wires 

Section  75.1001    Installation 

This  iHt)posed  standard  is  derived  in 
part  from  existing  SS  75.516.  75.1003  and 
75.1003-1.  It  would  specify  the  location 
of  trolley  wires  and  trolley  feeder  wires, 
and  specify  when  guarding  of  these 
wires  is  necessary.  Paragraph  (a)  would 
require  trolley  wires  and  trolley  feeder 
wires  to  be  at  least  six  inches  outside  of 
the  track  rail  except  where  the  wires 
cross  over  the  rails  at  track  switches. 
The  six-inch  clearance  would  be 
measured  from  the  trolley  or  trolley 
feeder  wire  to  a  vertical  line  extending 
from  the  outside  of  the  track  rail. 

In  MSHA's  view,  a  6-inch  clearance 
would  provide  an  appropriate  margin  of 
error  to  minimize  possible  contact 
between  the  trolley  circuit  and  the 
frames  of  track  equipment  operating  in 
the  trolley  entry.  This  provision  would 
help  protect  miners  from  flash  bums  and 
mine  fires  that  can  occur  when  contact 
with  trolley  wires  and  trolley  feeder 
wires  takes  place.  Additionally,  this 


provision  would  minimize  trolley  wire 
contact  by  personnel  using  or  operating 
track-mounted  equipment.  Two  fatalities 
have  occurred  since  1970  when  track 
equipment  operators  contacted  the 
trolley  wire  while  attempting  to  reset 
trolley  poles. 

Paragraph  (b)  is  derived  from  existing 
S  75.516,  which  prohibits  power  wires 
from  contacting  combustible  materials, 
roof,  or  ribs.  The  proposal  would  modify 
the  present  standard  by  prohibiting 
trolley  wires  and  trolley  feeder  wires 
from  contacting  combustible  materials, 
metallic  water  lines,  metallic  structures, 
roof  or  ribs.  Metallic  water  lines  and 
metallic  structures  would  be  included  in 
the  proposal  to  minimize  the  hazards 
associated  with  trolley  circuit 
conductors  contacting  metallic 
structures  or  metal  waterlines.  Such 
contact  could  cause  electrical  arcing  or 
cause  the  structures  to  act  as 
unintentional  electrical  conductors. 

Paragraph  (c)  is  derived  from  existing 
S  75.1003  which  requires  that  trolley 
wires,  bare  trolley  feeder  wires  and  bare 
signal  wires  be  insulated  where  they 
pass  through  doors  and  stoppings.  This 
rule  would  be  retained  in  the  proposal 
with  a  more  definitive  requirement  that 
insulation  be  provided  for  trolley  wires 
and  trolley  feeder  wires  where  they 
cross  within  six  inches  of  jrower  wires 
and  cables.  MSHA  has  identified  these 
locations  as  areas  where  miners  are 
frequently  exposed  to  shock  hazards. 

Paragraph  (d)  of  the  proposal  would 
require  that  trolley  and  trolley  feeder 
wires  installed  after  the  effective  date  of 
the  rule  have  at  least  six  inches  of  radial 
clearance  from  the  metallic  parts  of 
track-mounted  equipment  This  would 
establish  a  minimum  safe  distance 
(radial)  from  any  metallic  part  of  track- 
moimted  equipment  to  the  trolley  or 
trolley  feeder  wires  to  minimize 
potential  shock  and  fire  hazards  through 
inadvertent  contact  as  equipment 
travels  through  trolley  entries. 

Paragraphs  (e).  (0.  (g).  and  (h)  are 
new,  and  would  require  the  installation 
of  deadblocks  in  radial  stub-feed  and 
parallel  connected  rectifier  trolley 
systems.  Radial  stub-feed  systems 
would  be  required  to  have  deadblocks 
installed  between  adjacent  rectifiers  to 
isolate  or  separate  the  systems. 
Deadblocks  would  also  be  required  to 
be  installed  in  parallel  with  each  stub- 
feed  circuit  breaker.  Figure  K-1  would 
illustrate  the  provision.  Parallel- 
connected  rectifier  trolley  systems 
would  be  required  to  have  deadblocks 
installed  in  parallel  with  each  tie-feeder 
breaker  and  each  stub-feed  breaker. 
Figure  K-2  would  illustrate  this 
standard. 
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Deadblocks  would  ensure  that  each 
radial  stub-feed  trolley  system  would  be 
electrically  independent,  in  order  to 
prevent  the  over-extension  of  circuit 
protection.  When  such  an  over- 
extension occurs,  the  system,  due  to 
increased  circuit  resistance,  may  be 
unable  to  provide  the  amount  of  short- 
circuit  current  necessary  to  actuate 
circuit  protection  devices.  The  proposal 
would  require  deadblocks  to  be 
installed  at  each  stub-feed  or  tie-feeder 
circuit  breaker  for  precisely  the  same 
reasons. 

Paragraph  (g)  would  require  that  at 
least  two  insulating  gaps  be  provided  in 
the  deadblocks  that  will  extinguish  arcs. 
Requiring  at  least  two  insulating  gaps 
would  assure  circuit  isolation  of 
adjacent  portions  of  the  trolley  circuit 
and  prevent  fire  and  shock  hazards 
when  one  gap  is  inadvertently  shorted. 

Under  paragraph  (h).  each  deadblock 
would  be  required  to  be  distinctly 
marked  at  its  location  so  it  can  be 
quickly  located  in  the  event  of  an 
emergency.  This  would  assist  emergency 
workers  in  determining  where  power 
can  be  accessed  for  emergency 
operations. 

Section  75.1002    Insulated  Hangers 

Portions  of  this  proposed  standard  are 
derived  from  existing  5  75,516,  which 
requires  that  power  wires  be  supported 
on  insulators.  Paragraph  (a)  of  the 
proposal  would  retain  the  insulator 
requirement  With  uninsulated  hangers, 
the  voltage  on  the  supported  trolley  wire 
or  trolley  feeder  wire  could  energize  the 
uninsulated  supporting  hanger,  causing 
fire  and  shock  hazards.  Additionally,  it 
could  energize  other  adjacent  metallic 
structures.  The  proposal  would  reduce 
the  chances  of  such  accidents  by 
assuring  that  voltages  and  currents  are 
confined  to  the  trolley  wires  or  trolley 
feeder  wires. 

The  proposal  would  require  hangers 
to  have  a  dielectric  strength  of  at  least  15 
times  the  nominal  voltage  of  the  trolley 
system  in  which  they  are  used,  under 
paragraph  (b).  MSHA  arrived  at  this 
figure  by  evaluating  the  "American 
Standard  Safety  Rules  for  Installing  and 
Using  Electrical  Equipment,"  1964, 
sponsored  by  the  American  Mining 
Congress  and  the  U.S.  Bureau  of  Mines. 
After  an  evaluation  was  made,  it  was 
determined  that  the  minimum  dielectric 
strength  would  be  ten  times  the 
maximum  no  load  voltage  of  a  typical 
trolley  circuit  plus  an  additional  safety 
factor  of  1000  volts.  The  proposed 
insulation  allows  for  a  safety  margin 
that  would  minimize  the  possibility  of  a 
hanger  failing  electrically  and  causing  a 
mine  fire  or  creating  a  shock  hazard. 


Paragraph  (c)  would  require  that 
hangers  have  two  insulators  stacked 
together  when  uninsulated  wires  are 
supported  from  metallic  arches,  square 
sets,  overcasts,  and  other  similar 
metallic  structures.  This  new 
requirement  would  address  the 
increased  potential  fire,  shock,  and 
ignition  hazards  associated  with  having 
the  hanger  attached  to  a  metallic 
structive.  instead  of  the  coal  mine  roof. 
Under  such  circumstances,  the  potential 
hazard  is  greater  because  of  the 
increased  electrical  conductivity 
associated  with  metallic  structures. 
Moreover,  insulators  are  susceptible  to 
failure.  A  requirement  for  two  insulators 
would  provide  an  additional  measure  of 
protection. 

Section  75.1003    Guarding 

This  section  is  partially  derived  from 
existing  §S  75..509,  75.510.  75.1003  and 
75.1003-1,  and  is  partially  new.  The 
requirements  in  the  proposal  emphasize 
that  guarding  is  required  not  only  where 
miners  work,  but  at  other  locations 
where  they  are  exposed  on  a  frequent  or 
regular  basis  to  the  shock  hazards  of 
exposed  energized  trolley  circuits.  Since 
1970,  there  have  been  at  least  nine 
fatalities  involving  miners  who  came 
into  contact  with  unguarded  trolley 
wires. 

Paragraph  (a)  of  the  proposal  retains 
and  clarifies  the  requirements  of 
existing  S  75.1003.  It  would  require 
guarding  of  trolley  wires  and  trolley 
feeder  wires  where  supplies  are  loaded, 
unloaded  or  stored,  at  mantrip  stations, 
on  each  side  of  all  doors  and  stoppings 
through  which  wires  pass,  where 
persons  work  within  3  feet  of  the  trolley 
circuit  wires,  except  for  persons 
operating  rail  mounted  haulage 
equipment  at  track  switches,  and  where 
persons  regularly  pass  under  the  wires. 
Agency  experience  has  been  that 
guarding  is  necessary  on  trolley  circuit 
wires,  not  only  where  persons  perform 
their  normal  work  tasks  and  are 
therefore  exposed  to  energized  trolley 
circuits,  but  also  where  they  load  or 
unload  supplies  or  generally  work  with 
supplies. 

Paragraph  (b)  would  require  that 
trolley  wires  and  trolley  feeder  wires  be 
deenergized  when  guarding  is  installed 
or  removed.  An  exception  to  this 
provision  would  allow  the  installation 
and  removal  of  certain  types  of  special 
temporary  guarding  while  the  trolley 
system  is  energized.  Such  temporary 
guarding,  designed  for  installation  or 
removal  while  the  trolley  system  is 
energized,  would  provide  adequate 
protection  for  the  person  during 
installation  and  removal.  This 
temporary  guarding  would  allow  trolley 


systems  to  continue  operating  safely 
during  installation  or  removal  of 
guarding  since  it  is  designed  to  protect 
the  installer  from  exposure  to  bare 
energized  trolley  circuit  wires. 

Section  75.1004    Cutout  Switches 

The  section  is  derived  in  part  from 
existing  S  75.1000.  The  provisions  of  that 
standard  have  been  retained  with  minor 
word  changes  for  clarification. 
Paragraph  (a)  would  require  a  cutout 
switch  which  opens  both  the  trolley  wire 
and  trolley  feeder  wire  at  each  rectifier 
or  d-c  generator,  each  tie  feeder  circuit 
breaker,  each  branch  line  within  100  feet 
of  the  trolley  turnout,  and  at  intervals  of 
not  more  than  2,000  feet  in  the  trolley 
circuit.  The  proposal  would  clarify  the 
existing  requirement  that  cutout 
switches  be  provided  near  the  beginning 
of  branch  lines  by  requiring  that  cutout 
switches  be  provided  at  each  branch 
line  within  100  feet  of  the  trolley  turnout. 
Under  the  existing  standard,  inability 
to  locate  the  cutout  switches  in  trolley 
systems  has  made  it  difficult  for  miners 
to  quickly  deenergize  trolley  circuits  in 
emergency  situations.  If  a  fire  were  to 
occur  on  a  trolley  system,  the  ability  to 
quickly  deenergize  the  circuit  could 
prevent  further  spread  and  reduce  the 
chances  of  serious  injury  to  miners. 
Requiring  cutout  switches  at  the 
specified  locations  would  assure  that 
effective  and  expeditious  means  for 
deenergizing  trolley  circuits  are 
available  throughout  the  mine. 

One  commenter  to  the  preproposal 
draft  suggested  that  plugs  and 
receptacles  be  accepted  as  an 
alternative  to  a  cutout  switch  for 
disconnecting  power  in  a  trolley  circuit. 
Although  plugs  and  receptacles  can 
serve  this  purpose,  they  can  be  easily 
damaged,  especially  when  located  near 
a  trolley  track  system.  A  plug  and 
receptacle  arrangement  could  also  give 
rise  to  the  possibility  that  a  short  circuit 
could  occur  inside  the  coupler,  resulting 
in  a  hazardous  situation. 

Paragraph  (b)  is  new,  and  would 
require  that  each  cutout  be  distinctly 
marked  at  its  location  so  it  can  be 
quickly  found  in  the  event  of  an 
emergency.  Distinctly  marked  cutout 
switches  would  assure  that  they  can  be 
readily  identified  in  the  event  of  a  fire  or 
other  electrical  accident.  The  Agency 
believes  that  the  poor  lighting  conditions 
in  underground  coal  mines  would  justify 
the  need  for  this  requirement 

Section  75.1005    Circuit  Protection 

This  section  is  derived  from  existing 
i  75.518-1,  which  incorporates  by 
reference  the  1968  edition  of  NEC.  It  is 
also  derived  from  existing  |i  75.1001 
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and  75.  .001-1  which  require  that  trolley 
wires  and  trolley  feeder  wires  be 
provided  with  overcurrent  protection  by 
automatic  circuit  interrupting  devices 
that  protect  against  short  circuits.  Short- 
circuit  protection  is  accepted  throughout 
the  industry  as  overcurrent  protection 
for  trolley  circuits.  The  proposal  would 
include  performance-oriented 
requirements  for  circuit  breakers  used  to 
protect  trolley  wires  and  trolley  feeder 
wires,  and  would  specify  under  what 
conditions  the  breakers  would  be 
required  to  deenergize  the  system. 

Paragraph  (a)  would  require  that 
trolley  wires  and  trolley-feeder  wires  be 
protected  against  short  circuits  by 
circuit  breakers.  The  use  of  fuses  to 
provide  protection  for  trolley  circuits 
would  not  constitute  compliance  with 
the  proposed  rule.  The  proposal  would, 
however,  allow  fuses  to  protect 
equipment  and  circuits  supplied  from  a 
trolley  system,  but  not  the  trolley 
systems  themselves.  Trolley  circuits 
may  be  subjected  to  extreme  overload 
conditions,  typically  up  to  150  percent 
for  2  hours,  and  the  circuit  protective 
device  must  be  capable  of  operating 
under  these  conditions  without 
damaging  itself  or  its  components. 

Several  problems  are  associated  with 
the  use  of  fuses  for  protection  of  trolley 
circuits.  Fuses,  sized  to  provide  short- 
circuit  protection,  could  not  effectively 
withstand  the  extreme  overload 
conditions  and  would  tend  to  open 
prematurely.  Additionally,  fuses  sized  to 
withstand  the  extreme  overcurrents  of 
trolley  systems  may  not  provide  proper 
short-circuit  protection  due  to  their 
melting  times.  Due  to  the  electrical 
characteristics  of  trolley  systems,  it  is 
not  clear  whether  fuses  would  be 
capable  of  safely  interrupting 
overcurrents  that  are  200-300  percent  of 
the  current  rating  of  the  fuses. 

Another  problem  is  that  fuses  must  be 
replaced  after  one  interruption.  This 
may  expose  mine  personnel  to 
unnecessary  hazards  because  the  power 
circuit  cannot  be  used  until  the  blown 
fuse  has  been  replaced,  thus  creating  the 
hazard  of  unnece.isary  delay  in  the 
transportation  of  persons  and  material 
during  mine  emergencies  which  can 
accompany  power  outages. 

The  proposal  would  require  that  d-c 
breakers  not  be  set  at  more  than  50 
percent  of  the  minimum  available  bolted 
short-circuit  current  when  that  current  is 
less  than  800  amperes,  or  75  percent 
when  that  current  is  800  amperes  or 
more.  Alternating-current  breakers 
protecting  stub-feed  trolley  systems 
could  not  be  set  at  more  than  40  percent 
of  the  minimum  available  bolted  short- 
circuit  d-c  when  that  current  is  less  than 
800  amperes,  or  60  percent  when  that 


current  is  800  amperes  or  more,  under 
the  proposal.  These  settings  are  based 
on  general  industry  standards  for  circuit 
breakers  and  MSHA  studies.  The 
studies  included  an  evaluation  of  the 
relationship  between  currents  and  the 
voltages  of  arcing  faults  on  the  trolley 
systems.  Arcing  faults  on  trolley 
systems  have  been  documented  as  the 
cause  of  numerous  mine  fires. 

Paragraph  (b)  is  derived  from  the 
NEC,  which  prohibits  circuit  breakers 
from  being  arranged  or  installed  in 
parallel.  That  standard  is  currently 
incorporated  by  reference  in  existing 
S  75.518-1,  and  would  be  retained  in  the 
proposal.  When  two  circuit  breakers  ^re 
installed  in  parallel,  the  amount  of 
current  required  to  deenergize  the 
faulted  circuit  is  dependent  upon  the 
opening  of  both  circuit  breakers.  Should 
a  short  circuit  occur,  neither  circuit 
breaker  would  open,  and  a  hazardous 
fault  would  be  left  on  the  circuit  By 
requiring  that  breakers  not  be  installed 
in  parallel,  adequate  protection  would 
be  assured  for  trolley  circuits. 

Paragraph  (c)  is  derived  from  an  NEC 
standard  which  requires  that  an 
overcurrent  device  be  placed  in  each 
ungrounded  conductor,  incorporated  by 
reference  in  existing  S  75.518-1.  The 
proposal  would  retain  the  requirement 
and  modify  it  for  application  to  trolley 
systems  in  underground  coal  mines.  It 
would  require  that  a  d-c  circuit  breaker 
be  connected  in  series  with  the 
ungrounded  power  conductor  at  each 
rectifier  supplying  a  radial  stub-feed 
trolley  system,  unless  an  a-c  circuit 
breaker  is  connected  in  series  with  each 
ungrounded  conductor  supplying  power 
to  the  rectifier  bridge.  This  would  ensure 
that  each  conductor  is  provided  with 
adequate  short-circuit  protection,  in 
order  to  prevent  the  fire  hazards 
associated  with  arcing  ground  faults  on 
the  trolley  circuit  Figure  K-3  would 
accompany  the  proposed  standard  for 
illustration. 

Paragraph  (d)  is  also  derived  from  an 
NEC  standard,  and  would  require  that 
one  year  from  the  effective  date  of  the 
rule,  at  least  two  d-c  tie-feeder  circuit 
breakers  be  connected  in  the 
ungrounded  power  conductor  of  each 
rectifier  used  to  supply  power  to  a 
parallel-connected  rectifier  trolley 
system.  This  would  prevent  the 
overextension  of  protection  for  parallel- 
connected  rectifier  circuits.  Such  an 
overextension  could  lead  to  arcing  faults 
on  the  trolley  wires,  which  would  act  as 
an  ideal  ignition  source  underground. 
MSHA's  experience  with  one-breaker 
systems  indicates  that  short-circuit 
protection  could  be  overextended  when 
one  or  more  of  the  rectifiers  becomes 


deenergized.  Figure  K-4  would  illustrate 
the  proposed  standard. 

Paragraph  (e)  would  require  each  tie- 
feeder  breaker  located  at  a  parallel- 
connected  rectifier  to  automatically 
open  when  either  the  rectifier  bridge 
loses  its  source  of  power  or  when  any 
main  circuit  breaker  that  is  located 
between  the  tie-feeder  breaker  and  the 
rectifier  opens.  This  proposed  rule 
addresses  another  circumstance  under 
which  the  overextension  of  protection 
could  lead  to  an  arcing  fault  current  that 
could  cause  a  mine  fire.  It  is  derived 
from  existing  standards,  as  well  as  the 
NEC. 

Section  75.1006    Circuit  Breakers 

This  section  is  derived  in  part  from 
existing  SS  75.518-1,  and  75.1001-1. 
Paragraphs  (a)  through  (f)  are  derived 
from  the  NEC,  1968,  but  the  existing 
incorporation  by  reference  in  existing 
S  75.518-1  would  be  deleted  under  the 
proposal.  The  NEC  requires  that 
overcurrent  protection  devices  be 
selected  and  coordinated  with  the  total 
impedance  and  other  characteristics  of 
the  circiiit  being  protected  to  prevent 
external  damage  to  the  electric 
components  of  the  circuit  during  fault 
conditions.  In  MSHA's  view,  d-c  trolley 
systems  can  present  extreme  fire 
hazards  upon  failure  of  electric 
components,  more  so  than  other  types  of 
electrical  systems.  Because  of  this, 
MSHA  has  evaluated  the  NEC 
standards  and  used  the  results  of  the 
evaluation  to  develop  proposed 
requirements  that  would  ensure  that 
trolley  circuit  breakers  are  properly 
installed  vfith  safe  and  effective 
settings. 

Paragraph  (a)  would  require  that  d-c 
circuit  breakers  used  on  trolley  systems 
having  a  nominal  circuit  voltage  of 
between  250  to  300  volts  have  a 
minimum  voltage  rating  of  330  volts. 
Paragraph  [b]  would  require  that  d-c 
circuit  breakers  used  on  trolley  systems 
having  a  nominal  circuit  voltage  of 
between  500  and  600  volts  have  a 
minimum  voltage  rating  of  660  volts.  The 
voltage  ratings  of  d-c  circuit  breakers  in 
paragraphs  (a)  and  (b)  would  be 
specified  to  assure  the  proper  circuit 
interruption  based  on  no-load  voltages 
of  trolley  systems  in  use  at  coal  mines. 
They  are  based  on  the  no-load  voltages 
of  typical  trolley  systems  in 
underground  coal  mines. 

Paragraph  (c)  would  require  that  d-c 
circuit  breakers  have  Interrupting- 
current  ratings  with  a  time  constant  of 
30  milliseconds  of  not  less  than  15.000 
amperes  for  frame  sizes  less  than  1,000 
amperes:  not  less  than  25,000  amperes 
for  frame  sizes  1.000  amperes  to  2.000 
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amperes:  and  not  lew  than  50,000 
amperes  for  frame  sizes  over  Z.000 
amperes.  The  30  milliseconds  time 
constant  is  obtaiBed  by  dividing  the 
system  inductance  by  the  system 
resistance.  A  1980  study  by  the  Agency 
on  time  constants  and  a  1984  study  by 
the  U.S.  Bureau  of  Mines  in  the  same 
technical  area  indicate  that  time 
constants  of  trolley  systems  can 
approach  30  milliseconds.  The 
interrupting  current  ratings  are  based  on 
the  frame  size  and  have  been  derived 
from  nationally  recognized  standards  for 
trolley  cirtniits. 

Paragraph  (d)  would  require  that  a-c 
circuit  breakers  installed  at  radial  stub- 
feed  rectifiers  have  an  interrupting 
current  rating  not  less  than  20  times  the 
continuous  full  load  d-c  ratings  of  the 
rectifiers.  The  factor  of  20  is  based  on 
rectifiers  having  short-circuit  current 
capacity  levels  less  than  25  times  the 
full-load  current  of  the  rectifiers.  Since 
the  conversion  factor  between  a-c  and 
the  d-c  is  a  value  of  0.8,  an  adequate 
safety  factor  would  be  provided  in  the 
proposal  by  requiring  the  factor  of  20  (25 
times  0.8=20).  This  safety  factor  would 
provide  trolley  circuits  with  adequate 
protection  against  short  circuits  that 
have  been  related  to  numerous  mine 
fires. 

Paragraph  (e]  would  require  that  d-c 
circuit  breakers  installed  at  the  rectifiers 
have  continuous  current  ratings  not  less 
than  120  percent  of  the  continuous  full- 
load  current  ratings  of  the  rectifiers. 
Paragraph  (f)  would  require  that  a-c 
breakers  installed  in  radial  stub-feed 
rectifiers  have  continuous  current 
ratings  of  not  less  than  the  continuous 
full  load  d-c  ratings  of  the  rectifiers. 
These  continuous  full-load  current 
values  take  into  accoxmt  the  extreme 
overload  conditions  (up  to  150  percent 
for  2  hours)  that  can  occur  on  trolley 
systems.  It  is  necessary  that  circuit 
breakers  be  able  to  withstand  overioads 
over  time  without  damage  to 
components  of  the  system.  The  specified 
values  would  provide  a  minimum  factor 
of  safety  to  prevent  this  damage. 

Paragraph  (g)  would  require  that  each 
d-c  circuit  breaker  be  equipped  with  an 
instantaneous  overcxirrent  relay  that 
causes  the  circuit  breaker  to  deenergize 
the  circuit  with  no  intentional  time 
delay.  This  would  prevent  overciurents 
from  extending  beyond  the  first  circuit 
breaker  from  die  load  while  still 
allowing  time  delays  on  other  breakers 
to  prevent  nuisance  tripping.  Thus,  the 
shock  and  fire  hazard  would  be 
minimized  without  tripping  the  entire 
circuit 

Paragraph  (h)  is  new,  and  would 
require  that  d-c  electronic  overcurrent 
relays  installed  one  year  after  the 


effective  date  of  this  proposed  role  be 
fad-safe  and  bi-directional.  Trolley 
systems  are  continuously  subjected  to 
overvoltage  conditions  from  the 
operation  of  haulage  equipment,  and 
these  overvoltage  conditions  are  a  ma)or 
factor  in  the  failure  of  sohd-state  circuit 
protection  devices  used  on  circuit 
breakers.  The  proposed  standard  would 
minimize  the  risk  of  fire  under  these 
circumstances. 

Paragraphs  (i)  and  (j)  are  new,  and 
would  require  that  automatically 
reclosing  circuit  breakers  be  equipped 
with  load  measuring  devices.  Paragraph 
(i)  would  require  that  the  devices 
prevent  the  circuit  breakers  from 
reclosing  whenever  the  prospective  load 
ctirrent  exceeds  300  amperes.  Paragraph 
(j)  would  require  that  automatically 
reclosing  circuit  breakers  installed  in 
parallel-connected  rectifier  trolley 
systems  be  equipped  with  voltage 
differential  devices  that  prevent  the 
circuit  breakers  fr^m  redosing 
whenever  the  voltage  across  the  circuit 
breakers  is  between  15  and  85  percent  of 
the  nominal  system  voltage.  These 
proposed  requirements  are  based  on 
MSHA's  experience  regarding  automatic 
reclosing  devices.  When  these  devices 
are  not  used,  effective  short-circuit 
protection  cannot  be  ensured,  due  to  the 
possibility  of  the  circuit  breaker 
reclosing  when  short  circuits  or  extreme 
overloads  are  present  on  trolley  circuits. 

Section  75.1007    Handling 

This  section  of  the  proposal  is  derived 
in  part  from  existing  §5  75.509  and 
75.510.  Existing  i  75.509  requires  that  all 
power  circuits  and  electric  equipment  be 
deenergized  before  work  is  performed, 
except  when  necessary  for  trouble 
shooting  or  testing.  Section  75.510 
requires  that  energized  trolley  wires  be 
repaired  only  by  a  person  trained  to 
perform  electrical  work  and  to  maintain 
electric  equipment  and  such  person  be 
required  to  wear  approved  and  tested 
insulated  shoes  and  wireman's  gloves. 
The  proposal  would  clarify  the  existing 
exception,  and  would  allow  miners  to 
perform  certain  tasks  on  energized 
trolley  circuits  provided  safety 
precautions  are  taken. 

Paragraph  (a)  would  require  the 
deenergization  of  trolley  circuits  before 
any  work  is  done,  except  in  specified 
circumstances.  Deenergization  would 
not  be  required  when  reinstalling  wires 
in  hangers  or  installing  or  removing 
temporary  guarding  designed  to 
minimize  shock  hazards.  Persons  doing 
this  work  would  be  required  to  wear 
rubber  boots  and  rubber  insulating 
gloves  with  protective  coverings 
designed  to  prevent  physical  damtige  to 
the  insulating  material. 


Trolley  wires  contain  dangerous 
amounts  of  voltage  and  also  present 
special  hazards  because  they  are  bare. 
Insulated  boots  would  protect  the 
miners  frtjm  shock  caused  by  contact 
with  the  trolley  circuit  and  a  conducting 
medium  such  as  the  track  or  a  puddle  of 
water.  Because  of  the  damp  nature  of 
some  coal  mines,  rubber  boots  would  be 
an  important  safety  measure  for 
protection  against  shock  and 
electrocution  from  trolley  circuits. 
Similarly,  rated  gloves  would  protect  a 
miner  fit>m  potential  shock  and  flash 
bum  hazards  while  working  on 
energized  trolley  circuits. 

Paragraph  (b)  is  new,  and  would 
require  that  rubber  insulating  gloves 
used  for  handling  trolley  wires  be  rated 
for  at  least  lOOO  volts.  Such  gloves  are 
rated  in  accordance  with  the  American 
Society  for  Testing  and  Materials 
(ASTM).  This  is  the  lowest  rated  glove 
available  under  ASTM  standards,  and 
would  provide  the  necessary  protection 
against  electric  shock  hazards. 

Paragraphs  (c)  and  (d)  are  also  new. 
and  would  require  the  examination  of 
rubber  boots,  rubber  insulating  gloves 
and  protective  coverings  before  each 
use  for  visible  signs  of  damage  or 
defects  and  their  removal  from  use 
should  damage  or  defects  be  found. 
Gloves  can  be  easily  examined  before 
each  use.  An  examination  commonly 
used  is  to  fill  the  gloves  with  air  and 
observe  if  there  is  any  leakage.  If  any 
leakage  is  found,  the  gloves  would  be 
required  to  be  removed  from  service.  A 
small  hole  in  either  the  gloves  or  the 
boots  is  enough  of  an  insulation  failure 
to  allow  electrical  current  to  flow 
through  and  cause  injury  to  the  wearer. 

Section  75.1008    Track  Bonding 

This  section  is  derived  from  existing 
fi  75.514,  which  requires  that  all 
electrical  connections  be  mechanically 
and  electrically  efficient.  Since  mine 
track  is  used  as  an  electrical  conductor 
in  conjunction  with  trolley  wires  and 
trolley  feeder  wires,  the  proposal  would 
require  that  the  track  be  mechanically 
and  electrically  efficient  by  setting 
specific  bonding  requirements  at  various 
locations  on  the  track.  This  would 
ensure  adequate  electrical  conductivity 
of  return  circuits.  These  proposed 
requirements  are  based  on  accepted 
industry  practices  and  MSHA's 
experience  with  trolley  systems. 

Paragraph  (a)  would  require  that  track 
used  to  transport  coal  from  a  jimction  of 
tracks  of  two  or  more  coal-producing 
sections  have  both  rails  welded  or 
bonded  at  every  joint  and  have  the  rails 
cross-bonded  at  intervals  of  200  feet  or 
less.  Additionally,  it  would  require  that 
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track  used  to  transport  coal  from  a 
single  coal-producing  section  or  used 
only  to  transport  miners  and  supplies 
have  one  rail  welded  or  bonded  at  every 
joint  and  have  the  rails  cross-bonded  at 
intervals  of  200  feet  or  less.  Under  the 
standard,  an  authorized  representative 
of  the  Secretary  may  require  both  rails 
to  be  welded  or  bonded  at  every  joint 
when  necessary  to  provide  adequate 
electrical  conductivity  in  the  trolley 
system. 

Track  switches  would  be  required  to 
have  each  switch  approach  cross- 
bonded  within  20  feet  of  the  switch  and 
the  straight  and  curved  track  sections 
bonded  together  within  five  feet  of  the 
switch  frog.  Compliance  with  these 
proposed  requirements  would  ensure 
miner  safety  by  preventing  loose  or  bad 
connections  of  track  that  could  cause 
the  connections  to  overheat  during  use. 

Paragraph  (b)  would  require  that 
metal  ties,  when  used  as  cross  bonds,  be 
welded  to  both  rails.  Agency  experience 
indicates  that  both  rails  need  to  be 
welded  to  the  metal  ties  to  assure  an 
electrically  efficient  connection. 
Paragraph  (c)  would  require  that  track 
not  be  used  before  it  is  bonded  except 
by  equipment  necessary  to  install  the 
bonds.  Track  that  is  used  before  it  is 
bonded  can  cause  arcing,  which  can 
result  in  a  fire  hazard  or  shock  hazard  to 
persons  contacting  rail-mounted 
equipment. 

Paragraph  (d)  would  require  that 
return-feeder  wires  connected  in 
parallel  with  track  rails  be  bonded  to 
the  track  rails  at  intervals  not  to  exceed 
1,000  feet.  This  requirement  would 
ensure  electrically  efficient  connections 
between  the  track  and  the  return-feeder 
wire  to  prevent  arcing  faults  on  the 
return-feeder  wires. 

Section  75.1009    Examinations,  Tests 
and  Maintenance  of  Trolley  Systems 

This  section  of  the  proposal  is  derived 
in  part  from  existing  §S  75.512,  and 
75.1001-1,  which  would  be  modified 
under  the  proposal.  The  recordkeeping 
requirements  in  the  existing  standards 
would  be  replaced  with  a  combination 
of  certification  and  recordkeeping 
requirements. 

Paragraph  (a)  would  incorporate 
essentially  the  same  requirements  as 
existing  {  75.512.  It  would  require  that 
trolley  systems  be  tested,  examined  and 
maintained  by  a  qualified  electrician. 
This  would  ensure  that  work  on  trolley 
system  is  performed  by  persons  who  are 
knowledgeable  of  electrical  hazards  and 
skilled  in  preventing  them. 

Paragraph  (b)  is  new,  and  would 
require  that  trolley  circuits  be  tested  at 
least  once  every  180  days  to  determine 
the  available  short  circuit  currents  by 


passing  measured  amounts  of  currents 
through  the  circuits  at  the  extreme  ends 
of  the  circuits  protected  by  etfch  circuit 
breaker  and  measuring  voltage  drops  at 
each  of  these  locations.  The  test 
procedures  are  designed  to  ensure  that 
protection  is  available  against  the 
extreme  fire  hazards  caused  by  short 
circuits  on  trolley  systems.  Short-circmt 
protective  devices  are  passive,  and  do 
not  operate  to  deenergize  the  circuit 
until  an  extreme  overload  is  present  on 
the  circuit.  With  this  test  procedure,  it 
can  be  determined  if  the  device  will 
operate  as  required  before  a  short 
circuit  occurs  on  the  system. 

Paragraph  (c)  is  new,  and  would 
require  that  the  available  short-circuit 
currents  be  calculated  from  voltage-drop 
tests  and  used  to  determine  maximum 
allowable  circuit  breaker  settings.  This 
standard  would  conform  to  industry 
standards  and  the  Agency's  experience 
in  evaluating  trolley  systems,  and  would 
assure  that  available  short-circuit 
currents  are  properly  determined. 

Paragraph  (d)  would  require  that 
circuit  breakers  and  their  components 
be  examined  for  physical  damage  once 
every  180  days.  Electric  equipment  used 
in  underground  coal  mines  is  subjected 
to  heavy,  continual  use,  which  often 
results  in  wear  and  breakdown.  The 
mine  atmosphere  is  also  particularly 
harsh  for  electric  equipment.  Unless  it  is 
regularly  examined,  potential  safety 
problems  could  go  undetected  and  could 
present  hazards  to  persons  working  with 
or  around  the  equipment. 

The  proposal  would  also  require  that 
short-circuit  devices  be  tested  and 
calibrated  to  values  no  more  than  the 
indicated  values,  and  no  less  than  85 
percent  of  the  indicated  values.  The 
proposed  values  would  assure  that 
short-circuit  devices  detect  all  short 
circuits.  Therefore,  trolley  systems 
would  not  become  over-extended  and 
the  potential  of  fire  hazards  due  to 
arcing  faults  would  be  reduced. 

Current-actuated  short-circuit  devices 
would  have  to  be  tested  and  calibrated 
under  the  proposal  by  passing  the 
amounts  of  current  indicated  by  the 
settings  through  the  devices  to  cause 
actuation.  A  new  aspect  of  this  proposal 
would  allow  cxirrent-actuated  short- 
circuit  devices  to  be  tested  and 
calibrated  with  external  calibration 
sources  when  the  devices  are  equipped 
with  calibration  coils.  This  option  would 
allow  for  testing  while  the  circuit  is 
energized.  However,  compUance  with 
the  standard  would  assure  that  devices 
are  fully  operable  before  a  hazardous 
fault  has  occurred  on  the  system. 

Electronic  short-circuit  devices  would 
be  required  to  be  tested  and  calibrated 
by  passing  the  amounts  of  current 


indicated  by  the  settings  through  the 
devices  to  cause  actuation.  A  new 
provision  of  the  proposal  would  allow 
calibration  voltages  to  be  applied  to 
sensor  leads  to  cause  actuation  with  the 
sensor  leads  disconnected  from  the 
shunts.  Test  and  calibration  values 
would  be  determined  by  the  indicated 
settings.  MSHA's  experience  indicates 
that  this  option  would  constitute  ail 
effective  and  reliable  method  for  testing 
and  calibrating  electronic  short-circuit 
devices  for  trolley  systems. 

A  new  provision  in  the  proposed 
standard  would  require  that  load- 
measuring  devices  and  load-indicating 
circuits  be  tested  and  calibrated  by 
simulating  load  currents  of  350  amperes 
or  less  through  the  circuit  breaker.  This 
provision  reflects  Agency  experience 
and  represents  accepted  industry 
practice  regarding  what  reclosing  load 
currents  would  be  tolerable  for 
underground  coal  mine  trolley  systems. 

Voltage-differential  devices  would 
now  be  required  to  be  tested  and 
calibrated  to  prevent  reclosure  by 
applying  voltages  not  less  than  15 
percent  of  the  nominal  system  voltages 
across  the  circuit  breaker  terminals. 
This  provision  is  based  on  evaluation  of 
trolley  systems  and  the  safety  practices 
needed  to  ensure  that  voltage- 
differential  devices  function  properly  to 
prevent  premature  breaker  reclosure. 
Arcing  faults  on  the  circuit  and  the 
resulting  fire  hazard  would  be  prevented 
by  compliance  with  the  standard. 

Additionally,  a  new  provision  would 
require  that  loadmeasuring  devices, 
voltage-differential  relays,  and  reclosing 
selective  relays,  be  tested  and 
cahbrated  at  least  every  180  days  to 
values  within  plus  or  minus  (±)15 
percent  of  the  indicated  values.  Iliis 
provision  would  conform  to  accepted 
industry  practice  and  the  Agency's 
experience  in  evaluating  circuit  breakers 
for  trolley  systems. 

Paragraph  (e)  is  new,  and  would 
require  that  when  examinations,  tests, 
or  calibrations  of  trolley  systems  reveal 
a  potential  fire  or  shock  hazard  the 
affected  part  of  the  trolley  system  either 
be  removed  frY)m  service  or  repaired 
Requiring  the  removal  or  repair  of 
potentially  hazardous  electric 
equipment  or  circuits  would  ensure  that 
persons  are  not  exposed  to  potentially 
hazardous  conditions. 

Paragraph  (f)  is  new,  and  would 
require  that  trolley  systems  be  aligned 
and  maintained  to  provide  for  smooth 
tracking  of  trolley  connectors  on  trolley 
wires.  This  would  prohibit  the  presence 
of  kinks,  oversize  splices,  irregular 
surfaces,  and  other  physical  defects  that 
cause  trolley  poles  to  dislodge.  At  least 
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two  fatalities  can  be  attributed  to 
instances  where  poles  were  dislodged 
and  hit  a  person  riding  in  a  track- 
mounted  vehicle.  Compliance  Mrith  the 
proposed  standard  would  reduce  the 
likelihood  of  such  occurrence*  by 
requiring  a  uniform  trollev  installation 
that  should  perform  as  designed  and 
prevent  the  trolley  pole  from  becoming 
dislodged. 

Paragraph  (g)  of  the  proposal  would 
require  that  upon  the  completion  of 
examinations  and  tests  required  by  this 
section,  the  person  who  makes  the 
examinations  and  tests  certify  by 
signature  and  date  that  they  have  been 
conducted.  The  proposal  would  differ 
from  the  existing  rule  in  that  it  would 
require  a  record  to  be  made  of  unsafe 
conditions  found  and  corrective  actions 
taken.  Where  such  conditions  are  not 
found,  the  proposal  would  require  only 
the  certification  that  the  examination  or 
test  was  conducted  This  proposed 
requirement  would  eliminate  a 
recordkeeping  requirement  in  the 
existing  niles. 

Paragraph  (h)  would  require  that 
certifications  and  records  be  kept  for  at 
least  one  year  and  be  made  available  at 
the  mine  for  inspection  by  authorized 
representatives  of  the  Secretary  and 
representatives  of  the  miners.  The 
proposal  provides  essentially  the  same 
access  to  docxunents  as  the  existing 
requirements.  However,  the  proposal 
would  also  allow  docimient  access  to 
representatives  of  miners.  This 
provision  is  consistent  with  other  MSHA 
standards  that  address  certification  and 
recordkeeping  requirements. 

Section  75.1010  Movement  and 
Transportation  of  Metallic  Mining 
Supplies  and  Off-Track  Mining 
Equipment  in  Entries  Containing  Trolley 
Wires  or  Trolley  Feedw  Wires 

This  section  is  derived  in  part  from 
existing  55  75.1003-1  and  75.1003-2. 
which  require  that  adequate  precautions 
be  taken  to  ensure  that  equipment  being 
moved  along  haulageways  will  not  come 
into  contact  with  trolley  wires  and 
trolley  feeder  wrires.  The  procedures 
necessary  to  meet  these  requirements 
are  also  specified  in  the  present  rules. 
The  proposal  would  retain  and 
reorganize  the  standards  to  clarify 
several  alternative  approaches. 

Paragraph  (a)  would  contain  new 
requirements  that  would  call  for 
deenergization  of  trolley  wires  and 
trolley  feeder  wires  for  at  least  200  feet 
on  each  side  of  metallic  mining  supplies 
or  off-track  mining  equipment  when  they 
are  either  moved  or  transported  tmder 
their  own  power  or  by  other  non-trolley 
powered  equipment  This  would  assure 
that  sxich  supplies  or  equipment  will 


come  into  contact  with  energized  wins. 
Metallic  supplies  or  equipment 
contacting  energized  wires  could 
become  energized  presenting  a  shodc 
hazard  for  persons  handling  them. 
Arcing  faults  could  also  occur,  leading 
to  the  possibility  of  a  mine  fire. 

Paragraph  [b)  would  address  safety 
procedures  to  be  taken  when  metallic 
mining  supplies  or  off-track  mining 
equipment  are  moved  or  transported  by 
trolley-powered  equipment  It  would 
require  that  the  supplies  or  equipment 
being  transported  not  extend  beyond  the 
specified  confines  of  the  transporting 
car  or  the  car  directly  ahead  or  behind 
the  transporting  car. 

As  an  alternative,  the  cargo  could  be 
cleaned  to  remove  combustible 
materials,  groiinded  by  means  of  a  4/0 
AWG  or  larger  copper  conductor  that  is 
connected  to  the  mine  track  or  to  the 
metallic  frame  of  the  track -haulage 
conveyance,  placed  and  seciired  to 
prevent  accidental  movement  while 
being  transported,  covered  on  the  top 
and  on  the  trolley  wire  side  with 
conveyor  belting  or  other  equivalent 
material  that  is  flame-resistant  in 
accordance  with  f  18.65,  examined  by  a 
qualified  electrician  beforehand,  and 
moved  or  transported  under  the  direct 
and  immediate  supervision  of  a  certified 
person.  Requiring  these  precautions 
would  recognize  that  it  is  not  always 
possible  to  transport  supplies  or 
equipment  within  the  confines  of  the 
track  haulage  car.  It  would  take  the 
circumstances  of  the  mine  into  account 
while  ensuring  the  safety  of  the  move. 

Paragraph  (c)  of  the  proposal  would 
require  that  when  supplies  or  off-track 
equipment  are  moved  in  accordance 
with  paragraph  (b)(3)  of  the  rule,  and  the 
maximum  height  of  the  supplies  or 
equipment  while  being  transported  is 
within  12  inches  of  the  minimum  height 
of  the  trolley  wire  at  any  location  along 
the  move,  additional  precautions  would 
be  required.  A  quahfied  electrician 
would  be  required  to  be  stationed  at  the 
supply  rectifier,  prepared  to  deenergize 
the  circuit  in  case  of  an  emergency. 

The  qualified  electrician  would  be 
required  to  be  in  direct  two-way 
communications  with  the  certified 
person  supervising  the  move  and  a 
responsible  person  on  the  surface. 
Trolley  phones  used  for  two-way 
communicationa  would  have  to  be 
battery  powered  unless  a  backup 
communication  system  is  available. 
Finally,  persons  who  are  not  directly 
involved  in  the  move  would  be  required 
to  clear  a  specified  area.  This  provision 
recognizes  that  in  situations  where  the 
cargo  will  be  coming  into  very  close 
proximity  to  the  trolley  Mrires, 
extraordinary  measures  must  be  taken 


to  assure  that  the  move  is  conducted  in 
a  safe  manner. 

Derivatioa  Table 

The  following  derivation  table  lists 
the  number  of  each  proposed  standard 
and  the  number  of  the  existing  standard 
from  which  it  is  derived 


75.1S3<«).. 
75.153(aH1). 
75.153<«)(2)_„ 
75153(b)...™ 

75  153<c) 

75.153(d) 

75154(a) 

75, 154(b). 

75.154(bK1). 
75154(bK2)..~ 
75.154(b)(3). 
75.154(b)(4). 
75.154(c) 


75.154(c){1).. 
75.154(cK2).. 
75.154(d).. 
75.1 54(e)  .„ 
75.154(0.... 

75.155(a)(1) 

75.155(a)  (2)  and  (3). 

75.155  (b)  and  (c) 

75.lS6(a)(l)and(2). 

75.15e<b) 

75.156(c)  and  ((Q — 

75.156(d) 

75.156(t) 

75.157- 
75.158- 

75.159 

75.500 — 

75.501(«K1). 


75.801(a)(2) 

75.501(a)(3) 

75.501  (b)snd(e). 

75.508.. 

75.503(a). 


7S.S03(b)  — 


75.503  (c)aind(d)- 

75.504... 
75.505(a)  .._ 
75.505(b)  „ 
75.505(c). 
75.505(d)... 


75.506(a).. 

75.506(b) 

75.506(b)(1)  and  (2) 

75.506(bK3) 

75.50e<bK4) 
75.506(0).-. 


75.506(d).. 


75.50S(«)„ 
75.506(f)- 
75.507(a). 

75.507(b) 

75.507(c) 

75.507(d).. 
75.50S(a). 
7S.S08(b). 


EniaMnj  saoSon 


75.153(a). 

75.153(a)(1)  end  (3). 
75.153(a)(3). 
75153(g). 
75.153  (()  and  (Q. 


1(2). 


75.153(c). 

75.153(b). 

75.153(b)  (1)1 

75.1S3(b)(3). 

75.153(bH4). 

75.153(b)(5). 


75.153(b)(3). 
75.153tb)(5). 


75.153(d). 
75.153(«). 

75.153(«M1)- 
New. 


75.160. 
75.153(0). 


75.160. 


75.155. 

75.153(0)  and  75.150. 


75.500  (a)  9mu^  (d), 

75.500-1.  75.501. 

75.501-^  75.501-a(a). 

75.501 -2(b).  75.504. 

«K>  75.505. 
75.1002-1(8). 
75.507  and  75J07-1(a). 


75.1002. 

75.503,  75.504.  75  505. 
75.506(a),  75.506(bK 
75.506(c).  75  506«^ 
75.506-1  (a).  Vid 
75.506-1  (b). 

75304.  75.505,  76.506- 
1(a).  «ld  75.506-1  (b). 


75.524. 

75.511  and  75.512. 

75J11. 


75.511. 

New. 

75.509  and  75.705. 

75.511. 


75.509. 

75.705-1  and  75.705-1 

(a)  and  (b). 
75.511. 
75.511  Wd  75.1725(c). 


75.500  snd  75.705-1  (a). 
75.511  and  75.1720(c). 
75.511  and  75.705-l(a). 


75.512.  7S.703-3(d)(11). 
75.80O-3(a).  and 
75.900-3. 
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ExMtong  soclion 

75,506(c) 

7531 2-A  75.703- 

3(dK11).  and  75.900- 
3. 
75.800-3  (a)  and  (b). 

75  506(d) 

75  508(d)(1) 

75  803 

75.508(dH2) 

New. 

75S08<e) 

75.512.  75  800-3(a). 

7s«inn(i)             

New. 

75.508(0).      •    - 

75.512.  75.800-3(0. 

7«SnA(h) 

75.512  75  8(X>-4.  and 

75.900-4. 

75.508(i) 

75.512.  75.800-4.  and 

75.900. 

75.506(9 

New. 

75.509  (a)  and  (b)„    ...... 

75.520. 

75.509(c)...    „ 

New. 

75.509  (d)  and  (•)- 

75.520. 

75.509(0 - 

75.1403-10(m). 

75.50940).     •     • 

New. 

75.510(a) -. 

75.519,  75.519-1,  and 

75.802(C). 

7«;  ^in(h) 

New. 

75510(c) 

75.601.  75.808.  and 

75.903. 

75.510(d) 

75.601.  75.806.  and 

75.903. 

75.510(a).     . _. 

75.511. 

7«1  «i1ft(0 

75.601  and  75.809. 

75.510(0) 

75.520. 

7fi^in(h)ind(l>  . 

New. 

75.510(D 

75.705-0. 

75  510(k) 

75.511  and  75.705-8. 

75510(0 

now. 

75.510  (m)«d(n) 

75.705-7. 

75.510(0).     .     -      .     ... 

75.70S-8. 

75.51  KaKD 

75.805. 

75  5ii(iO(?) 

75.805  and  75.902. 

75.511(a)(3) -    -. 

75.805  and  75.902. 

75.511(a)(4)               .    „. 

fct 

nvw. 

75?>ii(a)(f>)     

75.805  and  75  902. 

7.<><>1ir4i)(R)     ,„.,„ 

75  803-1  and  75.902-t 

75.511(a)(7) _.... 

75.607. 

75.511(b)(1)  and®    .- 

New. 

75512(a)....- - 

75.514. 

75  512(b).... .- 

75.607. 

75.513  (a)  throu(^(e)  — 

75.521. 

7^  ^14(n) 

75.522-1(8). 

75.514(b) 

75.522-1  (a)  and  (b). 

75.514(c)  and  (d) . 

75.522-1(8). 

75,514(e) .- 

NBW. 

75.514(0 

75.522. 

75.515(a) 

75.517.  75.517-1. 

75.804(a).  75.812. 

75.906,  and  75.907. 

75.515(b) 

Now. 

75.516. .„    

75.516-2  (a)  and  (b). 

75.517,  and  75.606. 

75.517(a) 

75.516  and  75.516-1. 

75.517(b) -_    .    _. 

7<?«il7(c) 

75.51 6-2(c)  and  75.807. 

75,517(d) 

75.516-2(0). 

75.518 _ 

75.516-1. 

75.519(a) 

75.511. 

75.519(b) 

Htm. 

75.519(c) 

75.604(c). 

7^'^19(fO         

75.604(b),  75.604(c). 

75.810.  and  75.906. 

75.519(e) 

75.804(b). 

75.519  (O«wou^(»t) _ 

New. 

75.519(0  (1)  and  Q) 

75.514.  75.604(a).  and 

75.810. 

75.519(0(3).-      

75.514.  75.604(b), 

75.804(b),  and  75J10 

75.519(0(4) „    

75.514,  75.810.  and 

75.906. 

75.519(1)^ 

75304(b). 

75.519(0(6) 

75.804(b).  75.810.  and 

75.906. 

75.519(0(7)...            _     _ 

7S.517,  75.604(0). 

75.804(b).  and  75.810 

75.520  (a)  and  (b)~     ... 

.  75.615. 

75.520(C) 

J  New. 

Proposed  secton 


75.520(d). 
75.5aD(e). 

75.521 

75.522(a) 

75.522  (b)throuoh  (d) - 

75.523  (a)  throuok^c)-. 
75.523  (d)throuohW... 
75.5230) 


75.523  Q)  and  (k) — 

75.524(a) 

75.524(b)., 
75.524(0). 
75.524(d).. 
75.524(e). 
75.524(0.. 
75.524(0). 
75.524(h). 

75.524  (i)  ( 
75.525 


75.526 

75.527(a) 

75.527(b) 

75.528 

75.529 


75.529(a) _ 

75.529(8)  (1)  throuoh  (3). 

75.529(a)(4) 

75  529(8X5) 

75.529(b) 

75.529(0 

7S.S30  W  thfOuoX  (0) — 

75.531 

75.600 

75.801(8) 

75.601(b) 

75.601(0  (1)  and  (2) 

75.801  (d) 


ExMSno  aedion 


175303. 
175313-1. 


75315  and  75.605. 
75305. 

75317  and 
75313  and 
75313-1. 

75316  and  75.518-1 
7531S-1. 

75.5  lS-2. 
75318-1. 
75318-1. 
75.518  and 
75.518  ««d 

75318  and 
75318-1. 


75.518-1. 
75.518-1. 
75318-1. 


75318-1. 

75.518  and  75.518-1. 
75318-1. 

75.801.75409.  and 
75.904. 


75.506  and  75.508-1. 
75.506-2. 


75.523,  75.523-1.  and 

75.523-2. 
75.523  and  75.523-1. 
75.523-2(b). 
75.523-2(0). 


75.601(d)(1) 

75.601  (dK2) 

75.601  (e)  (hrouoh  (0) ... 

75.601  (h)and(l 

75.601  (i)  and  (k). 

75.602(8) 

75.602(b) 

75.602(C)(1)__ 
75.602(0(2).. 


75.602(C)(3)- 
75.602(d) 


75L802(a)(1) .... 
75.e02(e)(2)  -. 
75.602(e)(3)  — 
75.802(0. 

75.602(9) 

75.602  (h)  Svouflh  (k)-. 

75.602(0 

75.802(m)(1)and(2).- 

75.602(n) 

75.603(8)(1) 

75.6030^2) 

75.603(8)(3) 


75.603(b). 
75.603(C). 
75  603(d).. 
75.603(e).. 


75.603  (0  throuoh  (h) . 

75.603(0) ' 

75.603(h) 

75.604.. 
75.700.. 

75.701 

75.701(8) 

75.701(b) 

75.701  (O  ttwou^  (e) . 

75.702 

75.703 


75.523-1(b|. 
75323-1(c). 


75.706. 

New. 

75.600  and  75600-1. 

New. 


75.701-1.  75.703-3(8). 
75.906,  and  75.907. 


75.703-3<d). 

New. 

75.907. 


75.601  and  75.900. 
75.601. 


75301-1  and  75300-2 

(d). 
75.601-1. 
75.601-1  and  75.900-2 

(d). 
75.900. 
New. 
75.90a 
75.900-2(a 
75318  and  75.518-1. 


75.512. 
75300-2(8). 


New. 

75.601.  75.601-3.  and 

75  703-3(d)(4). 
75.601-1  and  75.703- 

3(dM5). 
75.601-1. 
75.801-2. 
75.801. 
75301  and  75.900. 


75.602. 


75.901(8). 
75.701 -i 
75.901(8). 


CXSfeflQ  M^IOVI 


75.703  (a)  ttvou(^(d). 

75.704(8M1) 

75.704(8)(2) . 
75.704(b)., 


75.705(a). 


75.705(b).- 

75.705  (0  and  (d). 

75.705  (e)  and  (0- 

75.705(0. 

75.705(0).. 

75.706(a)... 

75.706(b).- 

75.706(0)... 


75.707(a)(1) . 

75.707(8)(2) . 
75.707(b) 


75.707(0). 


7&aQ2(a). 


75701-1«a),  75.701- 
104.  75.781-1(0),  and 
75.701-1W. 

75J01-3(a). 

75.7D1-3(b)  and  75.701- 
r^(d) 

75.703-2(b). 


7SJOS-2(b) 
75701-3(8). 
7S.70».2(b). 
75.701-1M  and  75.703- 

2(8). 
7S301(a)<N«»«or 


75.707(d)., 


75.708 

75.709(8). 
75.709(b). 


7S301. 

75301  am  75301(a) 

(New  tor  dlTKl- 

currant). 
75301  anJ  75301(8) 

(New  tor  dlreci- 

current). 
75.802ta)  and  75.901(a) 

(New  tor  dbad- 

cuuem). 
75.806  and  75.905. 


75.709(0  and  (d). 
75.710(a)(1) 


75.710(a)(2). 
75.710(a)(3) . 
75.710(a)(4). 
75.710(a)(5) . 

75.710(b) — 

75.710(0 — " 

75.711(8) 

75.71 1(8)(1) 

75.71 1(8)(2). 

75.711(b) 

75.71 1(CM1).. 

75.71 1(oM1).. 


75.711(0  (2)  and  (3). 

75.71  KdMI) 

75.711(d)(2) 

75.711(e)(1)  and  (2). 

75.711(0(1) 

75.711(0(2) 

75.711(0). 
75.712(a)(1). 


75.712(a)  (2)  thfooflh  (4)_ 
75.712(b) 


75.712(0. 
75.713(8). 


75.901(8). 
75.802(8). 


75.713(b)  — 
75.713(0—- 
75.713(d). 


75.713(e) 


75.700-1  (a)  thpouoh  (O 
and  75.701-1  (a) 
throuoti(d). 


75.700-1.  75.781, 
75302(8).  aPd 
75.901(8). 

75.701  and  75302(a). 

75301(8). 


75311. 


75.701-1  M)d  75301(8). 
75302  and  75302-2. 


75.713(0 

75.714  (a)  and  (b) — 
75.714(b)(1)  and  (2). 

75.714(0  (1)  and  (2) 1  75.701-4(8). 

75.714  (d)  throuoTt  (0) 

75.714(h)..- — 

75.714  (0  ttvouoh  (h) 

75.800 

75.801 


75302. 

75303. 

75.704. 

75.704-1  and  75.803. 

75.803. 

75303,  75.90^  and 

75302-2. 
75.803  and  75  902. 
75.803  and  75.902. 
75302-1  and  part  18. 
75302-1. 
75302-4. 
75.701-3  (a)  through  (0 

and  75.703-3  (a) 

throuoh  (c). 
New. 
75.701-3(0  and  75.703- 

3(d). 
75.703  and  75.703-1. 
75.703-3(d)(l)  and 

75.703-3(dX3). 
75.703-3(dH7). 
7S703-3(dN«. 
75.703-3(d)|B). 
75.703-3(d)(2),  75.703- 

3(d)(3).  and  75.703- 

3(dH10). 
75J03-3(d)(3). 


75.701-5. 
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75.802  (a)  (1)  through  (3) 

75.802(b) 

75.802(c) 

75.802(d) 

75.802(e)(1) 

75.802(e)(2) 

75.802  (f)  thromjh  (h) 

75.802(i)  (1)  W)d  (2) ., 

75.802(j) „ 

75.803  (a)  •nd  (b) 

75.803(c) 

75.803  (d)  and  (e) 

75.804  (a)  through  (c) 

75.804(d) 

75.804  (e)  and  (f) 

75.804  (g)  and  (h) 

75.804(0 

75.804(D 

75.804(k)  (1)  through  (3).. 

75.805 

75.806 

75.807  (a)  and  (b) 

75.808(a) 

75.808(b) _ 

75.808(c)  (1)  and  (2) 

75.80e(d) - 

75.80e(e)  (1)  and  (2) 

75.808  (f)  through  0) 

75.e08(k)(1)and(2) 

75.806(1) 

75.809(a) 

75.809(b) 

75.810(a) 


75.810(b)  (1)  through  (4). 

75.810(c) 

75.810  (d) -.. 

75.810(e) 

75.810  (f)  and  (g) 

75.811(a) _.„ 

75.81 1(b)..„ 

75.811  (c)and(d) 

75.811(e) ...„ 

75.811(f) 

75.811  (g)and(h) 

75.812 _„ 

75.813(a)(1) 

75.81 3(aM2) 

75.813(b)... ™..... 

75.814(a) 

75.814(b)  (1)  and  (2) 

75.814  (c)  and  (d) 

75.815(a)(1) 

75.815(a)  (2)  and  (3) 

75.815(bM1) 

75.815(b)(2) 

75.815(b)  (3)  and  (4) 

75.815(c)  and  (d) _.. 

75.815(e) 

75.1000 

75.1001(a) 

75.1001(b) 

75.1001(c) 

75.1001(d) 

75.1001  (e)  through  (h).. 
75.1002(a) 

75.1002  (b)  and  (c) 

75.1003(a)(1). ..„ 

75.1003(a)(2) 

75. 1 003(a)(3) 

75.1003(a)  (4)  through 

(6). 

75.1003(b) 

75.1004(a)(1)  and  (2).... 
75.1004(a)  (3)  and  (4).... 

75.1004(b) 

75.1005  (a)  through  (c).. 


75.1005  (d)  and  (e) 

75.1006  (a)  through  (f). 

75.1006(8) 

75.1006(h)  through  (J). 


Exisiing  aaction 


75.800. 
75.800-1. 
75.518-1. 
75.800-2(C). 
75.51  S-1. 


New. 

75.800-2(a). 

New. 

New. 

75.803-1. 

New. 

75.807. 

75.81  ^ 


75.804(a). 

75.705-11. 

75.804(a). 


75.812. 


75.518-1  and  75.800. 
75.518-1. 


New. 

New. 

New. 

75.800-2(a). 

New. 

75.808. 


75.512.  75.800-3(a).  and 

75.800-3(c). 
New. 

75.512  and  75.512-2. 
75.800-3  (a)  and  (b). 
76.512. 

75.512  and  75.800-4. 
75.e04(b). 
75.804(a). 
New. 
75.600-1. 
New. 
75.804(a). 


75.807. 

New. 

75.807. 


New. 


75.509  and  75.705. 

75.511. 

75.509  and  75.705. 

75.705. 

75.511. 


75.511. 


75.1003-1. 
75.516. 
75.1003. 
75.1003-1. 


75.516. 


75.1003(a). 
75.1003(c). 
75.1003(b). 
75.1003(a). 

75.509  and  75.510. 


75.1000. 


75.518-1.  75.1001, 
75.1001-1(a). 


75.518-1. 
75. 1001 -1(a). 
New. 
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75.1007(a) 

75.1007(a)(1) 

75.1007(a)(2) 

75.1007(b) 

75.1007(c)  and  (d)....„ 
75.1008(a)(1)  and  (2). 
75.1008  (b)  and  (c)..-.. 
75.1008(d).. 
75.1009(a).. 
75.1009(b).. 
75.1009(c).. 
75.1009(d).. 


75.1009  (e)  and  (f)... 
75.1009  (g)  and  (h).. 

75.1010(a) 

75.1010(b)(1) 


75.1010(b)(2). 
75.1010(b)(3). 

75.1010(c)(1). 
75.1010(c)(2). 
75.1010(c)(3). 


Existing  section 


75.509  and  75.510. 
75.509  and  75.510. 


75.510 


75.514. 
New. 
75.514. 
75.51  ^ 


75.512  and  75.1001- 

1(b). 
New. 

75.1001-1(c). 
75.1003-1  and  2. 
75.1003-1  and  75.1003- 

2  (a)  and  (g). 


75.1003-2  (a)(1).  (c).  (d). 

and(e). 
75.10O3-2  (f). 
75.1003-2(1)  (3)  and  (4). 
75.1003-2(0(5). 
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Existing  section 


75.153(a) 

75.153(a)(1). 


75.153(a)(2)... 
75.153(a)(3)  .„ 


75.153(b) 

75.153(b)(1)  and  (2). 
75.153(b)(3) 


75.153(b)(4). 
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75.153(d) 
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75.502 

75.503 

75.503-1 

75.504 
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75.505 „ - 


75.153(a). 
75.153(a)(1)  and 

75.155(a)(1). 
ReiTwve. 
75.153(a)(1)  and 

75.153(a)(2). 
75.154(b). 
75.154(b)(1). 
75  154(b)(2)  and 

75.154(c)(1). 
75.154(b)(3). 
75. 154(b)(4)  and 

75.154(c)(2). 
75.154(a),  75.154(a)(1), 

and  75.154(a)(2). 
75.154(e). 
75.154(f). 
75.153(c). 
75.153(c),  75.156(c).  and 

75.159. 
Remov*. 
75.158. 
75.159. 

75.156(b)  and  75.156(e). 
75.501(a)(1). 
75.501(a)(1). 
75.501(a)(1). 
Remove. 
75.501(a)(1). 

Remove. 

Remove. 

Remove. 
Remove. 
75.503(a). 

75.501(a)(1),  75.503(a). 

and  75  503(b). 
75.501(a)(1).  75.503(a).' 

and  75.503(b). 


Existing  section 

Proposed  section 

75.506  (a)  through  (d) 

75.503(a). 

75.506-1  (a)and(b) 

75.503(a)  and  75.503(b). 

75  506-1  (c)  

Remove. 

75.507  and  75.507-1  (a)... . 

75.501(a)(3). 

75.507- 1(b)  and  (c) 

Remove. 

75.506 

75.527(  75.516. 

75.516-2(c).„     

75.517  (c)  and  (d). 

75.516-2(d) 

Remove. 

75.517 

75.515(a).  75.516. 

75.51 9(i)(7),  and 

75.521. 

75.517-1 

75.515(a). 

75.517-2  (a)  through  (d)... 

Remove. 
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75.523(a),  75.523(b), 

75.523(c),  75.524(b), 

75.524(c),  75  524(d). 

75.523((h),  and 

75.602(g). 

75.518-1 

75.523(a),  75.523  (b) 

through  (h).  75.523  (j) 

and  (k),  75.524  (a). 

through  (e),  75.524  (g) 

through  (j).  75.602(g), 

75.802(c), 

75.802(e)(1), 

75.808(a),  75  808(b). 

75.1005  (a)  through 

(c).  and  75.1006  (a) 

through  (f). 

75  518-2 

75.523(1). 

75.519  and  75.519-1 

75.510  (a). 

75.520 

75.509  (a),  (b),  (d). 

75.509(e),  and 

75.510(g). 

75.521 

75.513  (a)  through  (f). 

75.522 

75.522-1  (a) 

75.514(a)  through  (d). 

75.522-1(b) 

75.514(b). 

75.523 

75.529  and  75.529(a). 

75.523-1 

75.529  and  75.529(a). 

75.523-1  (b) 

75.529(b). 

75.523-1(0 

75.529(C). 

75.523-2 

75.529. 

75.523-2(b) 

75.529(a)  (1)  through  (3). 

75.523-2(0) 

75.529(aM4). 

75.523-3 

Remove. 

75.524 „      . 

75.504. 

Appendb  A 

Remove. 

75.600 

75.601(a). 

75.600-1 

75.601(a)  and  75.811(e). 

75.601 

75.510(c),  75.510(d). 

75  510(f),  75.525, 

75.602(a),  75.602(b), 

75603(a)(2). 

75.603(d).  and 

75.603(e). 

75.601-1 „ 

75.602(c)(2). 

75.602(c)(3). 

75.602(d), 

75.603(a)(3),  and 
75.603(b). 

75  601-2 

75.603(C). 

75.601-3 

75.603(a)(2). 

75.602 - 

75.604. 

75.603 

75.521. 

75.e04(a) ™           

75  519(i)  (1)  and  (2). 

75.604(b) 

75.519(d),  75.519(e).  and 

75.51 9(i)(3). 

75.604(c)     ..    

75  519(c).  75.51 9(d),  and 

75.51 9(i)(7). 

75.605 

75.520  (d)  and  (e). 

75.606 

75.516. 

75.807 -.- 

75.511(a)(7)  and 

75.512(b). 

75.7lO(aM1).  75.710(b) 

and  75.712(a)(1). 

75  700-1 

75.710(aMl). 

75.700-1  (a)  through  (c) .. 

75.709(b). 

75  700-1  (d) __   .„. 

Remove. 

75.701 ._    .... 

75.710(a)  (1)  and  (2) 

75.701-1 

75.601(d)  and  75.710(c) 
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Existing  secton 


75.701-1  (a)and(b). 


75.701- 
75.701- 


1(C).. 
1(d).. 


75.701-1(e).. 

75.701-2 

75.701 -3(a).. 

75.701-3(b). 

75.701-3(0). 


75.701-3(d) 

75.701-4(a^ 

75.701 -4(b) 

75.701-5 

75.702  and  75.702-1 

75  703  and  75.703-1 ..._.. 

75.703-2(a) 

75.703-2(b) _. 


75.703-3(a). 


75.703-3  (b)  and  (c). 

75.703-3(d)  (1) 

75.703-3(d) 


75.703-3(d)(1). 
75.703-3(d)(2) . 
75.703-3(d)(3) . 
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75  703-3(d)(4) 

75.703-3(d)(5) ...... 

75.703-3(d)(6)  ..^.^ 

75.703-3(d)(7).4J 

75.703-3(d)(8)  M 

75.703-3(d)(9) ...... 

75.703-3(d)(10) ...__.. 

75.703-3(d)(11) 

75.703-4 

75.704  and  75.704-1. 
75.705 _ ..„.. 


75  705-1 _ 

75.705-1  (a) 

75  705-1  (b) - 

75.705-1  (c)and(d).. 
75.705-2  (a)  and  (b).. 
75.705-3  through  -5.. 

75.705-6 — 

75705-7 _ 

75.705-8 _ 

75.705-9 _ 

75.705-10 

75.705-11 ._ 

75706 _ 

75.800 


75.800-1 

75.800-2(a). 

75.eOO-2(b). 
75.800-2(c). 
75.800-3(a). 


75  800-3(b).. 
75.800-3(0. 
75.800-4 


75.801. 


75.802(a).- 


75.506(c),  75.704(b),  and 

75.709(b). 
75.704(b)  and  75.709(b). 
75.704(b),  75.706(c),  and 

75.709(b). 
Remove. 
75.701(a). 
75.705(a),  75.706(a).  and 

75.712(a)(1). 
75.705(b)  and 

75.712(a)(1). 
75.712(a)(1)  and 

75.712(b). 
75.705(b). 
75.714(c)(1). 
75.714(c)(2). 
75.714(h). 
Remove. 
75.712(0- 
75.706(c) 
75.705(c).  75.705(d). 

75.705(g),  and 

75.706(b). 
75.601(d)  and 

75.712(a)(1). 
75.712(a)(1). 
75.713(a). 
75.601(d)(2)  and 

75.712(b). 
75.713(a). 
75.713(e). 
75.713(a),  75.713(e),  and 

75.713(0. 
75.603(a)(2). 
75  603(a)(3). 
75.713(c). 
75.713(b). 
75.713(d). 
Remove. 
75.713(e). 
75.508  (b)  and  (c). 
Remove. 
75.711(c)(1). 
75.506(b),  75.81 5(a)(1), 

75.815(b)(1),  and 

75.815(b)(2). 
75.506(c). 

75.507  (a)  and  (0 
75.506(0- 
Remove. 
Remove. 
Remove. 
75.510  (k). 
75.510  (m)  and  (n). 
75.510(0). 

75.51 0(D. 

Remove. 

75.804(i). 

75.531. 

75.802(a)(1). 

75.802(a)(2). 

75.B02(a)(3),  and 

75.808(a). 
75.e02(b). 
75.802(t)  (1)  and  (2),  and 

75.806(k)  (1)  and  (2). 
R6fnov6. 
75.802(d). 
75.508(b),  75.508(d), 

75.508(e),  75.810(a). 

and  75  810(d). 
75.508(d)  and  75.810(d). 
75.506(9)  and  75  810(a). 

75.508  (h)  and  (i)  and 
75  810(0  and  (g). 

75.707(a)(2),  75.707(b). 

and  75.707(0. 
75.703,  75.704(aK1), 

75.707(d),  75.710 

(a)(1)  and  75.710 

(aM2). 


Existing  section 


75.802(b)., 

75.802(c). 
75.803 


75.803-1... 

75.803-2... 
7S.804(a).. 


75.804(b). 
75.805 
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75.806 

75.807 


75.808.. 


75.809.... 
75.810.._ 


75.811 _ 

75.812 

75.812-1  and -2. 
75.900 


75.900-1 

75.90O-2(a).. 

75.90O-2(b).. 

75.900-2(0-. 

75.900-2(d).. 

75.900-3.. 

75.900-4.... 

75.901  (a)  ~ 


75.902.. 


75.902-1  .„ 


75.902-2 


75.902-4.. 
75.903 


75.904.. 


75.905_._ 
75.906 


75.907 

75.1000  .„ _ 

75.1001 

75.1001-1(a) 

75.1001-1(b)- 


75.703(a),  75.703(b),  and 

75.703  (c)  and  (d). 
75.510(a). 

75.508(d)(1),  75.711(b), 
75.711(0(1)  through 
(3),  75.711(d)(1)  and 
(2),  and  75.7llte)  (1) 
and  (2). 
75.511(a)(6)  and 

75.803(c). 
Remove. 

75.515(a),  75.804(g) 
through  0),  75.811(b), 
and  75.811  (g)and(h). 
75.51 9(i)  (3).  (5),  (6),  and 

(7),  and  75.811(a). 
75.511(a)(1), 
75.511(a)(2), 
75.511(a)(3),  and 

75.511(a)(5). 
75.706. 
75.517(c),  75.804(a), 

75.804(b),  75  804(c), 

75.813(a)(1).  and 

75.813(b). 
75.510  (0  and  (d).  and 

75.809(a). 
75.510(0  and  75.525. 
75.519(d),  75.5190)  (1), 

(2).  (3),  (4),  (6).  and 

(7). 
75.710(a)(5). 
75.515(a),  75.804(d),  and 

75.805. 
Remove. 
75.506(0.  75.602(a). 

75.602(e)(1). 

75.602(6)0),  and 

75.603(e). 
Remove. 

75.602(m)(1)and(2). 
Remove. 
75.602(0. 

75.602(0(2).  75.602(d). 
75.506  (b)  and  (0 
7S.508(h). 
75.701,  75.701(b). 

75.702,  75.707(a)(1), 

75.707(b),  75.707(c). 

75.707(d).  75.710 

(a)(1),  75.710(a)(3), 

and  75.710(0- 
75.511(a)(2),  (3),  and 

(5),  75.711(a), 

75.711(a)(2), 

75.711(d)(1). 

75.711(d)(2),  and 

75.711(e)(1)  and  (2). 
75.511(a)(6)  and 

75.711(0(1)  and  (2). 
75.711(a)  and 

75.711(d)(1). 
75.711(g). 
75.510  (0  and  (d). 
75.525. 
75.706. 
75.515(a),  75.519(d), 

75  519  0>(4), 

75.51 9(i)(6),  and 

75.601(d). 
75.515(a),  75.601(d), 

75.601(h),  and 

75.601  (i). 
75.1004(a)(3)  and 

75.1004(a)(4). 
75.1005(a),  75.1005(b), 

and  75.1005(c). 
75.1005(a),  75.1005(b), 

75  1005(0  and 

75.1006(g). 
75.1009(d)(1-7). 


Eatbng  section 


75.1001-MO 


75.1002 

75.1002-1(a) 

75 1002-1  9»  and  (0- 
75.1003 


75.1003(a).. 


75.1 003(b). ..._ 
75.1003(0. 
75.1003-1 . 


75.1003-2(0-. 


75  1003-2(a)(1) 

75.1003  2(a)(2) 

75.1003-2(0 

75.1003-2(0)  through  (e)- 

75.1003-2(0 

75.1003-2(0(1)  and  (2).. 

75.1003-2(0(2) 

75.1003-2(0(3)  and  (4)... 

75.1003-2(0(5) 

75.1003-2(jrt 


riupoaefl  aeclion 


7S.1009(g)  and 

75.1009(h). 
7S.S02. 
7S.501(a)(2). 


75.1001(c). 
75.1003(a)(1). 

751003(a)(4), 

75  1003(a)(5),  wid 

75  «0Q3  (a)(6). 
75.1003(a>(3). 
75.1003(a)(2). 
75.1001(a),  75.1001(d). 

75 1010(a)  and 

75.lOlO(bK1). 
7S.lOiO(a)  and 

75.1010(b)(1). 
75.1010(b)(3). 
Remove. 
Remove. 
75.1010(bK3). 
75.1010(cK1). 

75.1010(c)(2). 
75.101 0(cM3). 
75.1010(b)(1). 


rV.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291,  MSHA  has  prepared  an  initial 
analysis  to  identify  potential  costs  and 
beneHts  associated  with  the  proposed 
changes  to  its  electrical  standards  for 
underground  coal  mines.  In  this  analysis 
summarized  below,  MSHA  had 
determined  that  the  proposed  rule  will 
not  result  in  major  cost  increases,  nor 
have  an  incremental  effect  of  JlOO 
million  or  more  on  the  economy.  Hence, 
the  rule  is  not  a  major  rule.  MSHA 
estimates  that,  after  all  cost  savings  are 
accounted  for.  annual  and  annualized 
costs  will  increase  by  $8.3  million.  Initial 
or  one-time  costs  are  expected  to 
increase  by  $2.7  million.  Because  many 
provisions  in  the  existing  rule  were 
retained,  but  moved  to  new  subparts,  it 
would  not  be  meaningful  to  compare 
cost  increases  or  decreases  by  subpart 

The  requirement  for  grounded  metallic 
shields  around  power  conductors  on 
trailing  cables  will  result  in  the  greatest 
cost  increase  in  the  proposed  rule. 
Approximately  92  percent  of  the  cost  of 
the  rule,  or  $7.8  million  in  annual  and 
annualized  costs,  can  be  attributed  to 
this  requirement  found  in  proposed  (  75. 
601.  During  the  S-year  phase-in  of  this 
requirement  insulated  personal 
protective  equipment  (e.g.,  gloves)  shall 
be  used  when  energized  high-voltage 
and  unshielded  low-voltage  trailing 
cables  are  moved  manually,  as  required 
in  proposed  §  75.530.  The  costs  of 
S  75.530  are  estimated  to  be  $510,000 
annualized,  including  approximately 
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$133,000  for  gloves  to  be  worn  while 
handling  high-voltage  trailing  cables. 

The  standard  that  would  result  in  the 
greatest  initial  cost  would  be  proposed 
I  75.803(d),  which  would  require 
barriers  for  high-voltage  power  centers, 
load  breakers,  and  rectifiers.  MSHA 
estimates  that  these  barriers  will  cost 
$1.6  milUon.  The  proposed  standard  that 
would  result  in  the  second  greatest 
increase  in  initial  costs  is  proposed 
§  75.157.  qualiRcation  for  low-voltage 
cable  splicing  and  repair.  This  is  a  new 
requirement  and  the  first-year  costs  of 
qualifying  persons  to  splice  and  repair 
low-voltage  trailing  cables  is  $859,000. 
However.  76  percent  ($650,000)  of  this 
cost  will  be  borne  by  MSHA  in 
developing  and  administering  a  test  the 
first  year. 

Substantial  cost  savings  will  also 
result  from  changes  made  to  existing 
rules.  The  largest  savings  is  related  to 
proposed  §  75.508(c),  which  calls  for  less 
frequent  examination  and  testing  of 
certain  electrical  equipment.  This 
change  will  save  $4.6  million  per  year. 
MSHA  estimates  that  between  five 
and  six  fatalities  and  approximately  180 
nonfatal  injuries  would  be  avoided  each 
year  as  a  result  of  comphance  with  the 
proposed  rule.  Of  these  nonfatal 
injuries,  approximately  85  percent 
would  be  lost  workday  injuries. 
Approximately  2  fatalities  and  60 
nonfatal  injuries  could  be  prevented 
each  year  by  the  new  standards  in  the ' 
proposed  rule. 

Two  of  the  standards  that  are 
expected  to  reduce  accidents  are 
proposed  §§  75.803  and  75.601.  The  first 
of  these  standards  would  require 
interlocks  and  emergency  stop  switches 
on  high-voltage  distribution  equipment. 
These  switches  would  automatically 
deenergize  the  conductors  entering  the 
equipment  when  a  cover  or  lid  over 
energized  components  is  removed  or 
when  the  emergency  stop  switch  is 
activated.  Six  fatalities  in  the  last  ten 
years  were  identified  where  this 
proposed  requirement  alone,  or  in 
conjunction  with  another  proposed 
requirement,  could  have  prevented  the 
accident. 

Proposed  S  75.601,  which  would 
require  grounded  metallic  shielding 
around  power  conductors  on  trailing 
cables,  is  also  expected  to  save  lives.  In 
the  last  10  years,  MSHA  estimates  that 
approximately  eight  lives  could  have 
been  saved  through  the  use  of  shielding. 
Proposed  S  75.506,  which  would  require 
each  person  who  works  on  a  circuit  to 
be  responsible  for  installing  and 
removing  his  or  her  own  padlock  or 
other  locking  device  to  deenergize  the 
circuit  prior  to  working  on  it. 
Approximately  two  lives  could  have 


been  saved  in  the  last  10  years  with  this 
requirement.  Proposed  S  75.519  would 
prohibit  temporary  splices,  a 
requirement  that  also  could  have  saved 
two  lives  over  the  10-year  period. 

Rubber  insulating  gloves  would  be 
required  while  troubleshooting  and 
testing  energized  circuits  under 
proposed  §  75.507.  Troubleshooting  and 
testing  of  low-voltage  energized  circuits 
would  be  limited  to  qualified 
electricians.  It  is  estimated  that  these 
proposed  requirements  could  have 
prevented  two  fatalities  during  the  last 
ten  years. 

The  Agency  has  not  proposed 
exemption  of  small  mines  from  any 
provision  of  the  proposal.  MSHA's 
proposal  would  clarify  compliance 
responsibilities  for  all  mine  operators, 
adopt  performance-oriented  standards 
where  possible,  and  keep  recordkeeping 
burdens  to  the  minimum  necessary.  Of 
the  approximately  1,700  underground 
mining  operations  affected  by  the 
proposed  regulations,  MSHA  estimates 
that  907  are  small  businesses.  The  total 
annualized  and  annual  costs  for  small 
mines  will  increase  by  an  estimated  $2.4 
million,  or  about  $2,600  per  mine.  Initial 
costs  will  increase  by  approximately 
$0.6  million,  or  roughly  $700  per  mine. 
For  purposes  of  the  Regulatory 
Flexibility  Act,  MSHA  has  defined  small 
business  entities  as  mines  with  fewer 
than  20  employees.  The  annual  and 
annualized  capital  costs  for  small  mines 
represents  less  than  1.0  percent  of  the 
revenues  for  those  mines. 

The  Agency  specifically  solicits 
comments  and  data  on  how  the 
proposed  regulations  would  impact  the 
mining  industry. 

List  of  Subjects  in  30  CFR  Part  75 

Mine  safety  and  health  mandatory 
safety  standards,  underground  coal  mine 
electrical  safety  standards. 

Dated:  November  22, 1989. 
WUliam  J.  Tattersall. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

It  is  proposed  to  amend  Subparts  A,  B, 
F.  G.  H,  I,  J  and  K,  of  part  75,  subchapter 
I  of  title  30,  Code  of  Federal  Regulations, 
as  follows: 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 957  and  961. 

2.  The  table  of  contents  to  part  75  is 
amended  by  revising  subparts  F  through 
K  as  set  forth  below. 


3.  Section  75.2(j)  is  revised  as  set  forth 
below. 

4.  The  heading  for  Subpart  B  and 

§§  75.153,  75.154,  and  75.159  are  revised; 
S  75.155  is  redesignated  as  S  75.158;  and 
new  §§  75.155  through  75.157  are  added 
as  set  forth  below. 

5.  Subparts  F  through  K  are  revised  as 
set  forth  below. 

Sulipart  F— Electric  Equipment— General 

75.500  Scope. 

75.501  Permissible  electric  equipment. 

75.502  Installation  of  electric  conductors, 
and  cables. 

75..'i03    Constnictioa  maintenance, 
modification,  and  identification  of 
permissible  electric  equipment. 

75.504  Current  between  frames  of 
permissible  electric  equipment. 

75.505  Installation  and  maintenance  of 
electric  circuits  and  equipment. 

75.506  Work  on  electric  circuits  and 
equipment. 

75.507  Electrical  troubleshooting  and 
testing. 

75.508  Examination  and  testing  of  electric 
equipment  and  circuits. 

75.509  Switches,  control  devices,  and 
control  circuits. 

75.510  Disconnecting  devices. 

75.511  Cable  couplers. 

75.512  Trolley  taps. 

75.513  Lightning  protection. 

75.514  Lighting  fixtures  and  photographic 
lighting  equipment. 

75.515  Insulation  of  electric  conductors  and 
cables. 

75.516  Mechanical  protection  of  conductors 
and  cables. 

75.517  Support  of  insulated  conductors  and 
cables. 

75.518  Insulators  and  insulated  J-hooks. 

75.519  Splices,  repairs  and  terminations  of 
conductors  and  cables. 

75.520  Conductor  and  cable  fittings  and 
strain  relief  devices. 

75.521  Damaged  conductors  and  cables. 

75.522  Ampacities  of  low-voltage 
conductors. 

75.523  Overcurrent  protection. 

75.524  General  requirements  for  overcurrent 
devices. 

75.525  Identification  of  circuit  breakers  and 
fuse  holders. 

75.526  Nameplates  and  markings. 

75.527  Map  of  the  mine  electrical  system. 

75.528  Alternating-current  battery  chargers 
for  mining  vehicles. 

75.529  Emergency  deenergization  devices 
for  mobile  electric  equipment. 

75.530  Use  of  insulated  trailing  cable 
handling  equipment. 

75.531  Deenergiied  underground  power 
circuits;  idle  days — idle  shifts. 

Sut>p«rt  G— Low-Voltage  Circuits 

75.600  Scope. 

75.601  General  requirements  for  trailing 
cables. 

75602    Electrical  protection  for  alternating- 
current  circuits. 


Sec. 

75.603'   Electrical  protection  for  direct- 
current  trailing  cables. 
75.604    Physical  restraints  for  cable  couplers. 

Subpart  H— Grounding 

75.700  Scope. 

75.701  Low-voltage  alternating-current 
system  grounding. 

75.702  Low-voltage  altemating-cuirent 
system  grounding  mediums. 

75.703  High-voltage  alternating-current 
system  grounding. 

75.704  High-voltage  altemating-ciurent 
system  grounding  mediums. 

75.705  Direct-current  system  grounding. 

75.706  Direct-current  system  grounding 
mediums. 

75.707  Grounding  resistors. 

75.708  Loads  connected  on  resistance- 
grounded  systems. 

75.709  Low-resistance  ground  fields. 

75.710  Alternating-current  equipment  frame 
grounding. 

75.711  Ground-wire  monitors  for 
alternating-current  equipment. 

75.712  Direct-current  equipment  frame 
grounding. 

75.713  Silicon  diode  grounding. 

75.714  Equipment  safety  grounding 
conductors. 

Subpart  I— Higtt-Voltage  Alternating- 
Current-Clrcuita 

75.800  Scope. 

75.801  High-voltage  systems. 

75.802  Protection  for  circuits,  other  than 
trailing  cables. 

75.803  High-voltage  distribution  equipment 

75.804  High-voltage  cablet,  other  dian 
trailing  cables. 

75.805  Movement  of  high-voltage  power 
centers  and  portable  transformers. 

75.806  Connection  boxes. 

75.807  Voltage  requirements  of  electric  face 
equipment. 

75.808  Electrical  protection  of  electric  face 
equipment 

7SJ09    Disconnecting  devices  for  electric 
face  equipment 

75.810  Testing,  examination,  and 
maintenance  of  high-voltage  electric  face 
equipment. 

75.811  Cables  for  high-voltage  electric  face 
equipment 

75.812  Cable  support  system;  high-voltage 
longwall  elecbic  face  equipment 

75.813  Guarding  of  cables  for  high-voltage 
electric  face  equipment 

75.814  Safety  devices  for  high-voltage 
systems  supplying  electric  face 
equipment. 

75.815  Procedures  for  working  on  high- 
voltage  systems  supplying  electric  face 
equipment 

Subpart  J— (Reaerved] 


^n             Subpart  K-TroOey  Wires  and  Trolley 
^H             Feeder  Wires 

^^H              Vb.lUUU    Scope. 
^H              75.1001    Installation. 

f^Ht              75.1002    Insulated  hangers. 
l^B               75.1003    Guarding. 
'l^B                75.1004    Cutout  twitches. 

^^H               75.1005    Circuit  protection. 
f^H                7S.10U6    Circuit  breakers. 

-^1               75.1007    Handling. 

75.1008  Track  Bonding. 

75.1009  Examinations,  tests  and 
maintenance  of  trolley  systems.  ^ 

75.1010  Movement  and  transportation  of 
metallic  mining  supplies  and  off-track 
mining  equipment  in  entries  containing 
trolley  wires  or  trolley  feeder  wires. 

Subpart  A—General 

S7S.2    Definitions. 
•        *        •        •        • 

(j)  The  following  definitions  apply  to 
electrical  safety  standards  in  subparts  B 
and  F  through  K: 

(1)  "Adequate  interrupting  capacity 
for  circuit  breakers  and  fuses  "  means 
the  ability  of  a  circuit  breaker  or  fuse  to 
safely  interrupt  all  values  of  current 
which  can  occur  at  its  location  in  excess 
of  its  trip  getting  or  melting  point. 

(2)  '!(4/77pac//y"  means  the  current- 
carrying  capacity  of  electric  conductors 
expressed  in  amperes. 

(3)  "Branch  circuit"  meana  the  circuit 
conductors  extending  beyond  the  final 
short-circuit  device  protecting  the 
circuit 

(4)  "Branch  line"  means  a  circuit 
which  extends  from  an  ongoing  circuit 

(5)  "Cable"  means  an  assembly  of  one 
or  more  insulated  conductors  enclosed 
by  cm  additional  abrasion  resistant 
covering  or  jacket  A  cable  may  also 
contain  one  or  more  uninsulated 
equipment  safety  grounding  conductors. 
A  power  cable  is  any  cable  except 
communication,  instrumentation  and 
control  cables. 

(6)  "Circuit  Breaker"  means  a  device 
designed  to  open  and  close  a  circuit  by 
non-automatic  means  and  to  open  the 
circuit  automatically  at  a  predetermined 
overcurrent  value  without  damage  to  the 
device  when  operated  within  its  rating. 

(7)  "Circuit  breaker  adjustable-trip 
unit" means  a  trip  unit  of  a  circuit 
breaker  which  can  be  set  to  trip  at 
various  current  values  and/or  times 
within  a  predetermined  range. 

(8)  "Circuit  breaker  setting  "  means 
the  value  of  current  or  time  at  which  an 
adjustable  circuit  breaker  is  set  to  trip. 

(9)  'X^onductor"  means  a  bare  or 
insulated  wire  or  combination  of  wires 
not  insulated  from  one  another,  suitable 
for  carrying  an  electric  current 

(10)  "Dielectric  strength  (withstand 
voltage)"  means  the  ability  of  insulating 
materials  and  spacings  to  withstand 
specified  overvoltages  for  a  specified 
time  without  flashover  or  puncture. 

(11)  "Equipment  safety  grounding 
conductor"  means  a  conductor  used  to 
connect  the  non-current-carrying 
metallic  parts  of  electric  equipment, 
raceways,  and  other  metallic  enclosures 
to  the  system  grounding  medium. 

(12)  "Extended-time  rated  grounding 
resistor"  means  a  resistor  capable  of 


carrying  a  rated  current  for  a  period  of 
time  that  exceeds  the  period  of  time 
necessary  for  its  temperature  to  reach  a 
constant  value,  and  which  is  capable  of 
operating  at  its  maximum  operating 
temperature  for  at  least  90  days  per  year 
without  oi>ening. 

(13)  "Fail-safe"  is  a  term  related  to 
ground-wire  monitors  and  solid-state 
direct-current  overcurrent  relays 
meaning  that  failure  of  any  component 
other  than  relay  contacts  will  not 
prevent  a  device  from  performing  its 
intended  function,  unless  the  device  is 
designed  to  activate  a  tircuit- 
interrupting  device  when  such  failure 
occurs. 

(14)  "Feeder  circuit"  means  the 
conductors  between  the  power  source 
and  the  fiqal  branch  circuit  short-circtdt 
protective  device. 

(15)  '!R;se"  means  an  overoirrent 
protective  device  with  a  circuit  opening 
fusible  part  that  is  heated  and  severed 
by  the  passage  of  overcurrent  through  it 

(16)  "Ground-fault"  means  an 
unintentional  connection  between  an 
electric  circuit  and  the  grounding 
system. 

(17)  "Ground-wire  monitor"  means  a 
device  having  the  primary  function  of 
monitoring  the  equipment  safety 
grounding  conductor  of  a  circuit  and 
causing  the  affected  circuit  breaker  to 
trip  when  a  change  in  the  impedance  of 
the  grounding  circuit  presents  a 
potential  electrical  shock  hazard. 

(18)  "High-voltage  distribution 
equipment"  means  a  unit  of  high-voltage 
equipment  which  switches,  controls,  or 
transforms  an  incoming  high-voltage 
circuit  to  one  or  more  high-voltage  or 
low-voltage  circuits. 

(19)  "High-voltage  system  or  circuit" 
means  a  system  or  circuit  with  a 
nominal  voltage  greater  than  1,040  volts. 

(20)  "Instantaneous-trip  circuit 
breaker"  means  a  circuit  breaker  with 
no  intentional  time  delay  designed  in  its 
tripping  action. 

(21)  "Inverse-time  circuit  breaker" 
means  a  circuit  breaker  with  an 
intentional  time  delay  in  its  tripping 
action,  which  delay  decreases  as  the 
magnitude  of  the  current  increases. 

(22)  "Low-voltage  system  or  circuit" 
means  a  system  or  circuit  with  a 
nominal  voltage  of  1,040  volts  or  less. 

(23)  "Maximum  voltage" means  the 
highest  root-mean-square  voltage  which 
occurs  in  a  system  or  circuit  under 
normal  operating  conditions. 

(24)  "Mobile  electric  equipment" 
means  electric  equipment  capable  of 
movement  from  one  location  to  another 
by  power  supplied  from  a  source  located 
on  the  machine  or  transmitted  to  the 
machine  by  means  of  a  trailing  cable. 
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(25)  "Nominal  voltage" me&n»  the 
phase-to-phase  or  line-to-iine  root- 
meao-«quare  value  assigned  to  a  dradt 
or  syetMi  for  designatioa  of  its  voltage 
class,  Mich  as  480  or  4.160  volts.  Actual 
voltage  at  whkh  the  circuit  or  system 
operates  may  vary  from  the  nominal 
voltage  within  a  range  that  permits 
satisfactory  operation  of  equipment 

(28)  "Non-adjustable  circuit  breaker" 
means  a  circuit  breaker  which  has  no 
adjustment  to  alter  the  value  of  current 
at  which  it  will  trip  or  the  time  required 
for  its  operation. 

(27)  "Xtff-track  equipment"  means 
machines  and  devices  which  are  not 
track-mounted  in  normal  operation,  such 
as  main  frames  of  mining  machines, 
mobile  electric  face  equipment  pimip 
assemblies,  battery  chargers,  power 
centers,  rectifiers,  switchgear,  belt 
conveyor  drive  units,  tailpieces,  and 

ompressors. 

(28)  "Ove/rt/rre/jf'meant  any  current 
in  excess  of  the  rated  current  of 
equipment  or  the  ampacity  of  a 
conductor,  which  may  result  from 
overload,  short-circuit  or  ground-fault 
conditions. 

(29)  "Overload"  means  operation  of 
equipment  in  excess  of  normal  full-load 
ratii^  or  loading  of  a  conductor  in 
excess  of  rated  ampacity,  which  would 
cause  damage  or  dangerous  overheating 
if  allowed  to  continue. 

(30)  "Parallel-connected  rectifier 
trolley  system"  means  a  trolley  system 
which  has  two  or  more  rectifiers 
connected  together  so  that  their 
individual  output  currents  are  added 
and  flow  to  common  loads. 

(31)  "Portable  electric  equipment" 
means  electric  equipment  which  Is 
designed  and  constructed  to  facilitate 
frequent  movement  from  one  location  to 
another,  and  which  does  not  normally 
remain  at  a  fixed  location  for  extended 
periods  of  time. 

(32)  "Qualified  cable  splicer"  means 
an  individual  who  has  met  the 
requirements  of  30  CFR  75.157. 

(33)  "Qualified  electrician" means  an 
individual  who  has  met  the 
requirements  of  30  CFR  75.153. 

(34)  "Radial  stub-feed  trolley  system  " 
means  a  trolley  system  in  which 
independent  feeders  branch  out  radially 
and  connect  one  or  more  loads  to  only 
one  source  of  power,  through  which  the 
normal  flow  of  energy  is  in  one  direction 
only. 

(35)  "Resistance-grounded system" 
means  an  electrical  system  in  which  the 
neutral  point  of  the  transformer  or 
generator  winding  is  intentionally 
grounded  through  a  current  limiting 
resistor  which  limits  ground-fault 
current  to  a  value  equal  to  or  less  than 
the  vahies  specified  in  subparts  H  and  I. 


but  greater  than  the  system  capacitive 
charging  current 

(36)  '^hort  circuit"  meana  an 
abnormal  connection  of  relatively  low 
impedance,  whether  made  accidentally 
or  intentionally,  between  two  points  of 
different  potential 

(37)  "Solid-grounded system" meaxa 
an  electrical  system  grounded  through  a 
connection  in  which  no  impedance  has 
been  Intentionally  inserted,  where  the 
short-circuit  current-carrying  capacity  of 
the  ground  connection  is  at  least  equal 
to  the  bolted  phase-to-neutral  fault 
current 

(38)  "Splice"  me&na  the  mechanical 
and  electrical  connection  of  one  or  more 
severed  conductors  in  a  single  length  of 
conductor  or  cable. 

(39)  "Stationary  electric  equipment" 
means  electric  equipment  other  than 
mobile  or  portable  that  is  fastened, 
secured  or  installed  such  that  it  cannot 
be  readily  moved  from  one  location  to 
another  during  normal  use. 

(40)  "Surge  arrester"  means  a  device 
which  is  used  to  provide  protection 
against  lightning  surges. 

(41)  "System  "  means  a  combination  of 
all  conductors  and  associated  apparatus 
connected  together  without  intervening 
transforming  apparatus. 

(42)  'Tie-feeder  or  multiple-feeder 
circuit  breaker"  meant  a  circuit  breaker 
which  connects  together  two  or  more 
independent  sources  of  power. 

(43)  "Trailing  cable"  means  a  portable 
cable  or  flexible  cord  through  which 
electrical  energy  is  transmitted  to  any 
off-track  mobile  electric  equipment  or  a 
portable  cable  or  flexible  cord  which 
receives  electrical  energy  from  a  section 
power  center,  section  distribution  box, 
section  rectifier,  or  section  nipping 
station. 

(44)  "Undervoltage  protection  "means 
the  effect  of  a  device  which  operates  on 
failure  of  voltage  to  cause  and  maintain 
the  interruption  of  power  to  a  circuit  so 
as  to  prevent  automatic  restarting  of  the 
equipment. 

(45)  "Ungrounded system" means  an 
electrical  system  without  an 
intentionally-made  connection  to 
ground,  except  through  potential 
indicating  or  measuring  devices. 

(46)  "Voltage-to-ground"  meana  itie 
root-mean-square  voltage  between  any 
conductor  of  the  circuit  or  system  and 
that  point  of  the  circuit  or  system  which 
is  grounded. 


Subpart  B—Qiiatlfi«d  Person* 


S  75.153    QuaOfledc 

(a)  Upon  the  effective  date  of  this  rule, 
to  become  a  qualified  electrician,  an 
individual  shall: 


(1)  Successfully  complete  the 
qualification  tests  administered  by 
MSHA  according  to  30  CFR  75.154  or  a 
state  according  to  30  CFR  75.155:  and 

(2)  Have  at  least  one  year  of 
experience  in  a  position  requiring  the 
installation  and  maintenance  of  electric 
drcuita  and  equipment  in  a  coal  or  other 
mine,  in  the  mine  equipment 
manufacturing  industi^,  or  in  any  other 
industry  using  or  manofacturing  similar 
equipment  Six  months  of  experience 
may  be  credited  to  persons  who  have 
completed  a  two-year  electrical 
technology  program  or  a  four-year 
electrical  engineering  program. 

(b)  In  order  to  retain  qualificaHon,  all 
qualified  electricians  shall  complete  an 
annual  refresher  training  program  in 
accordance  with  the  requirements  of  30 
CFR  75.156.  Annual  refresher  training 
shall  be  approved  in  accordance  with  30 
CFR  75.16a 

(c)  Electricians  qualified  prior  to  the 
effective  date  of  this  rule  shall  remain 
qualified,  subject  to  fulfillment  of  the 
annual  refresher  training  requirement 

(d)  The  District  Manager  may  revoke 
an  electrician's  qualification  for  cause, 
including  intentional  violation  of  the 
requirements  of  part  75  or  the 
intentional  defeat  of  any  safety  de\'lce 
or  circuit  Before  any  revocation 
becomes  effective,  the  District  Manager 
shall  send  written  reasons  for 
revocation  to  the  electrician,  who  shall 
be  given  ten  days  to  respond.  Unless 
otherwise  determined  by  the  District 
Manager,  revocation  shall  become 
effective  ten  days  from  notification  to 
the  electrician.  A  decision  by  the 
District  Manager  to  revoke  an 
electrician's  qualification  may  be 
appealed  by  the  electrician  to  the 
Administrator  for  Coal  Mine  Safety  and 
Health,  MSHA.  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  Such  an 
appeal  shall  be  submitted  to  the 
Administrator  within  30  days  from  the 
effective  date  of  the  revocation.  Upon 
revocation  of  an  electrician's  qualified 
status,  the  District  Manager  shall 
immediately  notify  the  appropriate  mine 
operator. 

§75.154    MSHA  quaiflcatlon  of  mine 
•<«ctricians. 

(a)  Application  to  take  electrical 
qualification  tests  shall  be  made  to  the 
District  Manager  of  the  appropriate  Coal 
Mine  Safety  and  Health  District  and 
shall  include: 

(1)  A  written  request  to  be  tested  for 
qualification  in  low-voltage,  hi^ 
voltage  or  both  voltage  categories;  and 

(2)  Written  evidence  that  the 
applicant  meets  the  electrical 
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experience  requirement  in  30  CFR 
75.153(a)(2). 

(b)  "Tests  for  low-voltage  qualification 
shall  include: 

(1)  Written  examination  of  direct- 
current  and  alternating-current  theory 
and  application; 

(2)  Written  examination  or  practical 
demonstration  of  knowledge  in  low- 
voltage  coal  mine  electric  equipment 
and  circuits; 

(3)  Written  examination  or  practical 
demenstration  of  knowledge  of 
perhiissibility  requirements  for  coal 
mine  electric  equipment;  and 

(4)  Written  examination  of  the 
requirements  of  subparts  F  through  H 
and  subpart  K  of  this  part 

(c)  Tests  for  high-voltage  qualification 
shall  include: 

(1)  Written  examination  or  practical 
demonstration  of  knowledge  of  coal 
mine  electric  power  distribution  circuits 
and  equipment:  and 

(2)  Written  examination  of  the 
requirements  of  subpart  1  of  this  part. 

(d)  Applicants  may  take  tests  for 
qualification  in  both  the  low-voltage  and 
high-voltage  categories  on  the  same 
occasion,  but  shall  not  be  qualified  in 
the  high-voltage  category  without 
successfully  passing  the  low-voltage 
tests. 

(e)  A  score  of  at  least  80  percent  on 
each  of  the  tests  in  the  relevant  voltage 
category  is  required  for  qualification. 
One  percentage  point  up  to  five 
percentage  points,  shall  be  added  to  the 
score  of  each  test  for  each  year  of  the 
applicant's  experience  in  excess  of  the 
required  one  year. 

(f)  Applicants  for  electrical 
qualification  may  retake  the  tests  for 
which  a  score  of  less  than  80  percent 
was  received  within  30  days  following 
notification  to  the  applicant  of  the  test 
results.  Applicants  failing  to  achieve  a 
score  of  at  least  80  percent  on  the  tests 
retaken  are  not  eligible  for  further 
retesting  until  30  days  after  the 
applicant  is  notified  of  the  retest  results. 

(75.155    State  quaNflcatlon  of  mine 


(a)  State  programs  for  the 
qualification  of  mine  electricians,  which 
include  at  least  the  following,  shall  be 
recognized  by  MSHA: 

(1)  The  experience  requirement 
specified  in  30  CFR  75.153(a)(2); 

(2)  The  MSHA-developed  tests  or 
demonstrations  specified  by  30  CFR 
75.154  (b)  and  (c),  or  comparable  tests  or 
demonstrations  jointly  developed  and 
agreed  upon  by  MSHA  and  a  state;  and 

(3)  Procedures  necessary  to  ensure  the 
integrity  and  fairness  of  testing  and 
grading. 


(b)  Tests  given  by  the  states  shall  be 
administered  by  s  qualified  electrician. 

(c)  The  District  Manager  for  the  Coal 
Mine  Safety  and  Health  District  in 
which  testing  and  grading  is  to  be 
conducted  shall  be  notified  of  the  time 
and  place  of  testing  at  least  20  days  in 
advance.  The  District  Manager  shall 
have  the  option  of  monitoring  all  testing 
and  gradinjg. 

175.156    Electrical  annual  refresher 
training  programs. 

(a)  An  electrical  annual  refresher 
training  program  consisting  of  at  least 
eight  hours  of  safety  instruction  shall  be 
presented  by  a  qualified  electrician,  and 
programs  shall  include: 

(1)  A  review  of  electrical  accidents 
occiUTing  in  the  industry  and  their 
causes:  and 

(2)  A  review  of  electrical  safety 
procedures  including  lockout  and 
tagging  methods. 

(b)  Operators'  programs  shall  consist 
of  conducting  their  own  refresher 
training,  or  participation  in  refresher 
training  programs  conducted  by  MSHA, 
a  state,  other  Federal  agencies, 
associations  of  mine  operators,  miners' 
representatives,  other  mine  operators, 
private  associations,  or  educational 
institutions. 

(c)  Only  electricians  who  have 
completed  an  annual  refresher  training 
program  shall  perform  woric  required  to 
be  performed  by  a  qualified  electrician. 

(d)  Electricians  who  have  not 
completed  refresher  training  for  a  period 
of  three  consecutive  years  are  no  longer 
considered  qualified.  They  may  only 
regain  their  qualified  status  by 
reapplication  for  qualification  in 
accordance  %vith  30  CFR  75.153. 

(e)  The  District  Manager  shall  be 
notified  of  the  time  and  place  of  annual 
refresher  training  at  least  20  days  in 
advance,  and  shall  have  the  option  of 
monitoring  retraining  sessions. 

(f)  Approval  of  an  operator's  electrical 
annual  refresher  training  program 
required  by  30  CFR  75.160  may  be 
revoked  by  the  District  Manager  for 
cause. 

875.15-    0ua"*"'C8tton  for  low-voltaBe 
cable  spj)cir>8  *r>G  repair. 

(a)  Individuals  shall  be  considered 
qualified  to  splice  or  repair  low-voltage 
trailing  cables  if  they — 

(1)  Have  at  least  one  year  of 
experience  as  a  miner  in  a  working 
section  of  an  underground  coal  mine; 

(2)  Successfully  complete  a  written 
test  administered  by  MSHA  or  a  state; 
and 

(3)  Successfully  perform  a  practical 
demonstration  of  ability  to  splice  and 
repair  low-voltage  trailing  cables. 


(b)  Tests  for  qualification  in  low- 
voltage  cable  splicing  and  repair  shall 
be  developed  by  MSHA,  and  shall 
include  written  examination  of^ 

(1)  Lockout  and  tagging  procedures, 
and  other  safety  precautions  relevant  to 
the  repair  and  splicing  of  trailing  cables; 

(2)  The  applicable  requirements  of  this 
part  and 

(3)  The  purpose  and  use  of  cable 
splicing  components. 

(c)  Written  tests  shall  be  administered 
and  practical  demonstrations  shall  be 
monitored  by  an  authorized 
representative  of  MSHA,  or  an 
authorized  representative  of  the  State 
who  is  a  quahfied  electrician  or 
qualified  for  low-voltage  cable  splicing 
and  repair. 

(d)  The  practical  demonstration  of  an 
apphcant's  ability  shall  include: 

(1)  Performance  of  all  safety 
precautions  required  by  this  part  for 
splicing  trailing  cables; 

(2)  Proper  splicing  of  a  round  No.  2 
AWG.  three-conductor,  type  GGC 
trailing  cable; 

(3)  Proper  repair  of  a  damaged  outer 
jacket  and 

(4)  Demonstration  of  proper  methods 
of  splicing  metallic  cable  shielding. 

(e)  The  District  Manager  of  the  Coal 
Mine  Safety  and  Health  District  in 
which  tests  and  demonstrations  are  to 
be  conducted  shall  be  notified  of  the 
time  and  place  of  testing  at  least  20  days 
in  advance  and  shall  have  the  option  of 
monitoring  the  testing  and 
demonstrations. 

(f)  The  District  Manager  may  revoke  a 
miner's  qualification  to  spUce  and  repair 
low-voltage  trailir.g  cable  for  cause, 
including  intentional  violation  of  the 
requirements  of  this  part  or  the 
intentional  defeat  of  any  safety  device 
or  circuit.  Before  any  revocation 
becomes  effective,  the  District  Manager 
shall  send  written  reasons  for 
revocation  to  the  miner,  who  shall  be 
given  ten  days  to  respond.  Unless 
otherwise  determined  by  the  District 
Manager,  revocation  shall  become 
effective  ten  days  from  notification  to 
the  miner.  A  decision  by  the  District 
Manager  to  revoke  an  individual's 
qualification  to  splice  and  repair  cables 
may  be  appealed  by  the  miner  to  the 
Administrator  for  Coal  Mine  Safety  and 
Health,  MSHA,  4015  Wilson  Boulevard, 
Arlington.  VA  22203.  Such  an  appeal 
shall  be  submitted  to  the  Administrator 
within  30  days  from  the  effective  date  of 
the  revocation.  Upon  revocation  of  an 
individual's  qualified  status,  the  District 
Manager  shall  immediately  notify  the 
appropriate  mine  operator. 
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1 7S.159   Records  of  certHtod  Mid  ^Mlfled 


The  operator  of  each  coal  mine  shall 
maintain  available  for  inspection  at  the 
mine  and  certify  by  sigoatore  and  date 
as  correct,  a  list  of  all  certified  and 
qualified  persons  required  to  perform 
duties  under  part  75.  The  list  shall 
include  the  names  of  those  persons  who 
have  been  qualified  as  mine  electricians, 
or  to  splice  and  repair  low-voltage 
cables,  the  applicable  voltage  category 
and  dates  of  qualification  and 
retraining. 

Subpart  F— €l«ctrlc  Equipment- 
General 

S7S.500   Scope. 

(a)  This  subpart  contains  general 
requirements  pertaining  to  the 
installation,  maintenance,  testing, 
examination,  electrical  protection  and 
performance  of  electric  circuits  and 
equipment.  Requirements  pertaining  to 
these  and  other  safety  aspects  of  circuits 
and  equipment  are  specified  in  more 
detail  in  subpart  G,  Low- Voltage 
Circuits;  subpart  H,  Grounding;  subpart 
I,  High-Voltage  Alternating-Current 
Circuits;  and  subpart  K,  Trolley  Wires 
and  Trolley  Feeder  Wires,  of  this  part 

(b)  This  subpart  does  not  contain 
requirements  pertaining  to  the  design 
and  construction  of  permissible 
equipment  and  intrinsically  safe  circiiits, 
except  as  provided  in  30  CFR  75.503, 
75.509,  75.511,  and  75.529. 

S  75.501    Psrmissibls  electric  squiptnenL 

(a)  Electric  equipment  in  the  following 
areas  shall  be  permissible,  except  as 
specified  in  paragraphs  (b)  and  (c)  of 
this  section  and  30  CFR  75.514: 

(1)  In  or  inby  the  last  open  crosscut; 

(2)  Within  150  feet  of  pillar  workings, 
or  longwall  and  shortwall  faces: 

(3)  Areas  that  are  ventilated  by  air 
that  has  ventilated  any  working  place  or 
any  worked-out  area,  whether  pillared 
or  non-pillared;  and 

[4]  Inaccessible  areas. 

(b)  Non-permissible  electric  welders, 
hand-held  power  tools  and  test 
instruments  may  be  used  to  repair 
permissible  equipment  that  is  disabled 
and  cannot  be  moved  from  areas  where 
permissible  equipment  is  required, 
provided: 

(1)  The  area  is  ventilated  with  air  that 
has  not  been  used  to  ventilate  coal 
cutting  or  loading  operations; 

(2)  Repairs  are  made  in  air  that 
contains  less  than  li)  percent  (A 
methane; 

(3)  A  fire  extinguisher  complying  with 
30  CFR  75.1100-l(e),  or  240  pounds  of 
rock  dust  is  made  available  within  50 


feet  of  the  equipment  being  repaired; 
and 

(4)  Repairs  are  made  under  the 
supervision  of  a  certified  person,  who 
shall  immediately  before  and  during 
such  repairs,  test  with  means  approved 
by  the  Secretary  to  assure  the  presence 
of  less  than  1.0  percent  methane,  and 
shall  make  a  diligent  search  for  fire 
during  and  after  such  repairs. 

(c)  The  following  equipment  which  is 
certified  by  MSHA  as  explosion-proof 
may  be  used  in  areas  requiring 
permissible  equipment,  provided  such 
installations  are  approved  by  the 
District  Manager 

(1]  Distribution  boxes,  controller 
boxes,  and  motors  used  as  part  of  water 
pump  assemblies:  and 

(2)  Cable  couplers. 

S  75.502    Instaltatton  of  eieclrtc  conductors 


Electric  conductors  and  cables  shall 
not  be  installed  in  areas  where 
permissible  equipment  is  required,  other 
than  the  following: 

(a)  Trailing  cables  supplying  power  to 
permissible  equipment 

(b)  Conductors  of  permissible 
equipment. 

(c)  Conductors  of  intrinsically  safe 
circuits. 

(d)  Shielded  cables. 

(e)  Conductors  of  electric  equipment 
required  for  making  repairs  as  described 
in  30  CFR  75.501[b). 

(f)  Conductors  of  electric  equipment 
as  described  in  30  CFR  75.501(c). 

S  75.503    Construction,  maintenance, 
modification,  and  Idsntlflcetlon  of 
permlssit>lc  slectrtc  equipment 

(a]  Electric  equipment  required  to  be 
permissible  shall  be  constructed  in 
accordance  with  the  MSHA  approval 
regulations  in  effect  at  the  time  the 
equipment  is  manufactured,  and  be 
maintained  in  accordance  with  the 
regulations  under  which  the  equipment 
was  approved. 

(b]  Field  modifications  of  permissible 
electric  equipment  shall  be  made  and 
maintained  in  accordance  with  the 
MSHA  approval  regulations  in  effect  at 
the  time  the  equipment  is  modified. 

(c)  Written  applications  for 
modification  of  permissible  equipment 
and  plans  for  modifications  shall  be 
filed  with  the  MSHA  Approval  cmd 
Certification  Center,  Box  251  Industrial 
Park  Road,  Triadelphia,  West  Virginia 
26059. 

(d)  Approval  and  certification  plates 
shall  be  attached  to  permissible  electric 
equipment  and  shall  be  maintained  so 
that  model  numbers,  approval  numbers, 
and  certification  numbm  are  legible. 


975.504   Cerrent  betawen  frames  Of 
psnMSSBMe  ewcinc  equipntem. 

b  areas  where  permissible  equipment 
is  required,  the  current  that  flows 
between  the  frames  of  any  two  units  of 
equipment  that  contact  each  other  shall 
not  exceed  1.0  ampere  as  determined 
from  the  voltage  that  is  measured  across 
a  0.1  ohm  resistor  connected  between 
the  frames  of  the  equipment 

S  75.505    Installation  and  maMsnaneeof 
electric  circuits  and  equtpment 

(a)  Except  u  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  electric 
circuits  and  equipment  shall  be  installed 
and  maintained  by  a  low-voltage  or 
high-voltage  qualified  electrician,  as 
applicable. 

(b)  Persons  trained  to  perform 
electrical  work  who  are  supervised  by  a 
qualified  electrician  as  required  in 
paragraph  (d)  of  this  section  shall  be 
permitted  to  install  and  maintain  low- 
voltage  circuits. 

(c)  Persons  qualified  under  30  CFR 
75.157  shall  be  permitted  to  repair  and 
splice  low-voltage  bailing  cables  on 
those  parts  of  the  trailing  cable  which 
are  external  to  couplers  or 
compartments. 

(d)  The  qualified  electrician  who 
supervises  trained  persons  performing 
electrical  work  shall — 

(1)  Provide  direct  and  immediate 
supervision  and  be  present  during  the 
work: 

(2)  Assure  that  the  circuit  or 
equipment  is  properly  deenergized, 
disconnected,  locked  out  and  tagged 
before  work  is  started;  and 

(3)  Examine  the  completed  wori( 
before  the  circuit  or  equipment  is 
energized. 

§75.506    Worli  on  electric  circuits  and 
equl|Niieiit 

(a)  Doors  and  cover  plates  on  electric 
equipment  which  allow  access  to 
electric  connections,  shall  be  closed  at 
all  times,  except  during  installation, 
testing,  and  repair. 

(b)  Except  when  necessary  for 
troubleshooting  and  testing,  as  specified 
in  30  CFR  75.507,  electric  circuits  and 
equipment  shall  be  deenergized  before 
electrical  work  is  started  in  accordance 
with  the  following: 

(1)  The  appropriate  disconnecting 
device  shall  be  opened,  locked  out  with 
a  padlock  and  tagged  by  persons 
performing  the  work; 

(2)  The  disconnecting  device  shall  be 
locked  out  with  an  individual  padlock 
for  each  person  performing  work: 

(3)  The  tag  shall  identify  each  person 
performing  the  work  and  identify  the 
circuit  or  equipment  being  worked  on; 
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(4)  When  two  or  more  electric  circuits 
are  located  within  a  single  compartment, 
each  circuit  shall  be  deeneigized  and 
locked  out  before  electrical  work  is 
started  on  any  circuit 

(c)  When  hig^voltage  power 
coodBCtors  ane  reqsired  to  be 
deenergized,  they  shall  be  connected  to 
the  system  grounding  conductor  by  a 
high-voltage  qualified  electrician,  and 
the  high-volts^  drcmt  uhail  remain 
gronnded  until  the  worik  'i  completed. 

(d)  Padlocks  and  tags  shall  only  be 
removed  by  the  person  who  installed 
them. 

(e)  When  mechanical  repairs  or 
maintenance  being  performed  on 
electric  equipment  requires  the  power  to 
be  removed  in  accordance  with  30  CFR 
75.1725(c),  the  disconnecting  devices 
shall  be  opened,  locked  out  with  a 
padlock,  and  tagged  by  the  persons 
performing  the  work. 

(f)  Conductors  that  are  not  supplying 
power  to  electric  equipment  shaU  be 
deenergized  and  shall — 

(1)  Be  removed  from  their  supply 
source;  or 

(2)  Have  their  tappiy  source  lodced 
out  and  any  exposed  ends  insulated. 

9  75.507    Ele<  tnca,  •.routisshootinfl  and 
tesflog. 

(a)  Trottbieshootiaf  and  testtpg  of 
energized  cinndto  Bh^l  be  peiloraMd 
only — 

(1)  On  low-vohage  drcnits:  and 

(2)  When  the  purpose  of 
troubleshooting  and  testing  is  to 
determine  voltages  and  currents. 

(b)  Electrical  troubleshooting  and 
testing  of  energized  circuits  shall  only 
be  performed  by  a  qualified  electrician 
wearing  mbber  '"«"'»*«ng  gloves  with 
protective  coverings  designed  to  prevent 
physical  damage  to  the  insulation 
material. 

(c)  Before  troubleshooting  and  testing 
a  low-voltage  circuit  contained  in  a 
conqMUlment  with  a  high-voltage  circuit 
the  high-voltage  circuit  shall  either  be 
deenergized.  gropnded,  locked  out  and 
tagj^ed  or  physicaily  aeparatedby  a 
permanent  tMrrier  or  partitJan  from  Ae 
low-voltage  circuit 

(d)  Rubber  insulating  gloves  used 
when  troubleshooting  and  testing  shaU 
be— 

(1)  Rated  at  least  for  die  nominal 
voltage  of  die  circuit; 

(2)  Examined  before  each  use  for 
visible  signs  of  damage  or  defects;  and 

(3)  Removed  from  the  underground 
area  of  the  mijac  when  damaged  or 
defective. 


9  75.508    Examination  a'^d  testing  of 
Sleclllt  equtpment  and  ci?csji*». 

(a)  Electric  equipment  and  circnits 
shall  be  installed,  maintained,  and  used 
to  prevent  fire,  electrical  shock,  ignition, 
or  operational  hazards.  Electric 
equipment  or  circuits  that  present  a 
hazard  to  persons  due  to  improper 
installation  or  maintenance,  misuse,  or 
damage,  shall  be  deenergized  and 
tagged  as  a  hazard. 

(b)  A  low-  or  high-voltage  qualified 
electrician,  as  applicable,  shall  make 
examinations  of  all  electric  equipment 
and  circuits  to  determine  that  the 
electrical  protection,  equipment 
grounding,  permissibility,  cable 
insulation,  and  control  devices,  are 
being  properly  maurtained  to  prevent 
fire,  electric  shodc,  {girition  or 
operational  hazards  from  existing  on  the 
equipment.  Examinations  shall  include 
test^  when  necessary  to  make  such 
determinations. 

(c)  The  examinations  of  low-voltage 
equipment  and  circuits  required  by 
paragraph  (b)  of  this  section  shall  be 
made: 

(1)  When  installed,  and  at  least  every 
7  days  on  mobile  and  portable  elet^c 
equipment  and  circeitr,  and 

(2)  When  installed  and  at  least  every 
30  calendar  days  on  stationary 
equipment  and  circuits  and  hand-held 
power  equipment. 

(d)  Surface  and  undCTground  hig^- 
voltage  switchgear  used  in  conttmction 
with  circuits  which  extend  underground 
shall  be  tested  at  least  once  eadi  90 
calendar  days  as  follows: 

(1)  The  circuit  breaker  shall  be  opened 
by  breaking  the  continuity  of  the 
ground-check  conductor  at  the  extreme 
end  of  the  monitoring  circuit  when  a 
gronnd-chedi  conductor  is  used. 

(2)  The  circuit  breaker  shall  be  opened 
by  activating  at  least  one  interlock 
switch  for  each  power  center. 

(e)  The  equipment  specified  in 
paragraph  (d)  of  this  section  shall  be 
visually  excmiined  at  least  once  every  30 
calendar  days  for  hazardous  conditions 
resulting  from  exposed  energized  parts 
or  equipment  defects. 

(f)  Each  high-voltage  groun(fing 
resistor  and  high-voltage  circuit 
protective  device  located  on  the  surface 
to  protect  underground  circuits  shall  be 
tested  when  installed  and  at  least  every 
12  months  thereafter  as  follows: 

(1)  Pass  current  through  each  current 
transformer  necessary  to  cause  the 
circuit  breaker  to  open. 

(2)  Impress  voltage  across  each 
potential  ground-fault  device  necessary 
to  cause  the  circuit  breaker  to  open. 

(3)  DetemuDe  whether  the  grounding 
resistor  is  open  or  aborted. 


(g)  When  evaii nations  or  tests  «f 
equipatent  ot  ctrcsits  reveal  a  fise, 
electrical  shock,  ignition  or  operatieoal 
hazard,  the  equipment  shall  either  be 
removed  from  service  or  repaired. 

(h)  At  the  completion  of  examinations 
and  tests  required  by  this  section,  the 
person  who  makes  die  examinations 
and  tests  shall  certify  by  signature  sad 
date  that  they  have  been  conducted.  A 
record  shall  be  made  of  any  unsafe 
condition  found,  and  corrective  action 
taken. 

(i)  Certifications  and  records  shaU  be 
kept  for  at  least  one  year,  and  shall  be 
made  available  at  the  mine  for 
inspection  by  authorized  representatives 
of  the  Secretary  and  representatives  of 
miners  at  the  mine. 

(j)  When  equipment  is  idle  for  more 
than  the  number  of  days  required  for 
examination  by  this  section, 
examinations  need  not  be  conducted, 
except  that  examinations  shall  be 
conducted  prior  to  the  equipment  being 
returned  to  service. 

9  75.50s   Ssnicnes,  eoniiol  oevlces,  sno 
comroi  ovoons, 

(a)  Switches  and  control  devices  shall 
be  properly  installed  and  maintained  on 
electric  equipment  so  that  it  can  be 
safely  operated. 

(b)  Switches  and  control  devices  on 
electric  equipment  shall  have  voltage 
and  current  ratings  of  at  least  the 
voltage  and  current  of  the  circuit  in 
which  they  are  used. 

(c)  Altemating-cuirent  remote  control 
drcuits  shall  have  a  maximum  voltage 
of  150  volts. 

(d)  Control  circuits  having  a  neutral  or 
one  conductor  solidly  connected  to  the 
grounding  medium  shall  be  wired  so  that 
ground  faults  in  the  circuits  will  not — 

(1)  Start  equipment; 

(2)  Prevent  equipment  from  being 
stopped:  or 

(3)  Prevent  operation  of  protective 
devices  connected  in  the  circuit 

(e)  Control  circuits  shall  be  wired  so 
that  stop  switches  will  deenei^gize  the 
afiected  circuit  if  a  start  switch  remains 
in  the  "start"  position. 

(f)  Tram  controls  on  mobile  electric 
equipment  shall  return  automatically  to 
the  neutral  positioo  when  released. 

(g)  Automatic  over-temperature 
switches  shall  be  provided  and 
maintained  on  air  compwaanrs  other 
than  those  compressors  w^ich  are 
coBipoBBnt  parts  of  locontotives  and 
rock  dusting  machines.  Such  switches 
shall  automatically  deenergize  the 
compressor  at  predetermkied  settings 
specified  by  the  maDufacturer  of  the 
compreesor,  not  to  exceed  240  degrees 
fahrenheit 
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9  7SJ10    Disconnecting  dtvlCM. 

(a)  A  disconnecting  device  shall  be 
installed  in  each  power  circuit  that 
extends  underground  and  shall  be 
located — 

(1)  On  the  surface  within  500  feet  of 
where  the  circuits  enter  the  underground 
area  of  the  mine;  and 

(2)  Underground,  within  500  feet  from 
the  bottom  of  shafts  and  boreholes 
when  the  circuit  enters  the  mine  through 
a  shaft  or  borehole. 

(b)  Disconnecting  devices  which  are 
not  designed  for  load  interruption,  and 
are  located  as  specified  in  paragraph 
(a)(2)  of  this  section  shall  be — 

(1)  Installed  so  that  the  incoming 
power  circuit  can  be  deenergized  by  a 
circuit  breaker  which  can  be  operated  at 
the  disconnect  device  location,  before 
such  devices  are  opened:  and 

(2)  Provided  with  a  visual  or  audible 
means,  at  the  disconnect  location,  to 
determine  that  the  incoming  power  has 
been  removed  from  such  device. 

(c)  Disconnecting  devices  shall  be 
installed  in  conjunction  with  each  circuit 
breaker  and  at  the  beginning  of  each 
branch  circuit  and  trailing  cable  used 
underground. 

(d)  Disconnecting  devices  shall  be 
designed  to  provide  visual  evidence  that 
all  ungrounded  power  conductors  of  the 
circuit  are  disconnected  when  the 
devices  are  open. 

(e)  Disconnecting  devices  shall  be 
equipped  with  a  means  for  installing  a 
padlock. 

(f)  Each  disconnecting  device  shall  be 
distinctly  marked  to  in^cate  the  specific 
unit  of  equipment  that  it  serves.  The 
marking  shall  be  identical  to  the 
marking  of  the  corresponding  circuit 
breaker  or  fuse  holder,  and  shall  be  of 
sufficient  durability  to  withstand  the 
mining  environment.  Where  a  plug  and 
receptacle  are  used  as  a  disconnecting 
device,  both  the  plug  and  receptacle 
shall  be  marked  identically. 

(g)  Disconnecting  devices  shall  have 
voltage  and  current  ratings  compatible 
with  the  circuits  in  which  they  are  used. 

(h)  Except  for  trolley  taps,  low-voltage 
disconnecting  devices  shall  not  have 
exposed  energized  parts. 

(i)  High-voltage  disconnecting  devices 
installed  underground  after  [insert  the 
effective  date  of  the  rule]  shall  be 
enclosed  in  a  grounded  metallic 
enclosure  and  shall  have  no  exposed 
energized  parts. 

(j)  High-voltage  disconnecting  devices 
having  exposed  energized  parts  shall 
be— 

(1)  Guarded  to  prevent  inadvertent 
contact  with  energized  parts;  and 

(2)  Operated  only  be  a  high- voltage 
qualified  electrician. 


(k)  Qualified  electricians  who  operate 
high-voltage  disconnecting  devices  with 
exposed  energized  parts  shall  wear 
rubber  insulating  gloves  rated  at  least 
20,000  volts  which  have  protective 
coverings  designed  to  prevent  physical 
damage  to  the  insulating  material,  and 
shall  use  insulated  sticks,  fuse  tongs,  or 
pullers  when  operating  the 
disconnecting  devices. 

(1)  Insulated  sticks,  fuse  tongs,  and 
pullers  shall  be  insulated  and 
maintained  to  protect  the  qualified 
electrician  from  exposure  to  voltage. 

(m)  Gloves,  insulated  sticks,  insulated 
fuse  tongs,  and  insulated  pullers  shall  be 
examined  before  each  use  for  visible 
signs  of  physical  damage  and  defects. 

(n)  Damaged  or  defective  gloves, 
sticks,  fuse  tongs,  and  pullers  shall  be 
removed  from  the  underground  areas  of 
the  mine. 

(0)  Rubber  insulating  gloves  shall  be 
electrically  tested  at  least  every  8 
months. 

S  75.511    Cable  couplers. 

(a)  Cable  couplers  shall — 

(1)  Enclose  all  power  conductors  of 
the  circuit  in  which  the  coupler  is  used; 

(2)  Be  equipped  with  a  metallic  outer 
shell  when  the  nominal  voltage  of  the 
circuit  exceeds  600  volts; 

(3)  Have  voltage  ratings  of  at  least  the 
nominal  voltage  of  the  circuit  in  which 
the  couplers  are  used; 

(4)  Have  current  ratings  of  at  least  the 
maximum  continuous  current  rating  of 
the  circuit  in  which  the  couplers  are 
used; 

(5)  Be  constructed  so  that  ground- 
check  conductors  or  interlock  circuit 
conductors  will  separate  first  and 
equipment  safety  grounding  conductors 
will  separate  last  when  the  couplers  are 
disconnected; 

(6)  Be  equipped  with  an  electrical  or 
mechanical  interlock  on  all  three  phase 
circuits  and  direct-current  trailing  cable 
circuits  which  prevents  the  coupler  from 
being  disconnected  while  energized.  The 
voltage  of  interlock  circuits  shall  not 
exceed  40  volts  on  low-voltage  circuits 
or  96  volts  on  high-voltage  circuits;  and 

(7)  Not  be  connected  or  disconnected 
imder  load. 

(b)  Cable  couplers  on  mobile  battery- 
powered  electric  face  equipment  shall: 

(1)  Meet  the  requirements  of  30  CFR 
18.41;  or 

(2)  Be  held  in  place  by  a  threaded  ring 
or  equivalent  mechanical  fastening 
equipped  with  a  captive  device 
removable  only  by  a  special  tool  to 
separate  the  connection. 

{75.512    Trolley  taps. 

(a)  Trolley  taps  shall  be  connected  to 
trolley  wires  and  feeder  wires  only  by 


pressure-type  connectors  when  the  load 
of  the  circuit  exceeds  4  amperes. 

(b)  Trolley  taps  shall  not  be  connected 
or  disconnected  under  load. 

975.513    Lightning  protectton. 

(a)  Surge  arresters  shall  be  provided 
for  exposed  ungrounded  power 
conductors  and  telephone  wires  that 
extend  underground. 

(b)  Power  conductors  and  telephone 
wires  that  are  buried,  installed  beneath 
a  protective  metallic  covering,  or 
enclosed  within  grounded  metallic 
shields,  coverings,  or  enclosures, 
throughout  their  entire  length  need  not 
be  equipped  with  surge  arresters. 

(c)  Surge  arresters  shall  be  located  on 
the  surface  within  100  feet  of  the  point 
where  the  conductors — 

(1)  Enter  the  mine; 

(2)  Are  buried; 

(3)  Are  installed  beneath  a  protective 
metallic  covering; 

(4)  Are  enclosed  within  grounded 
metallic  shields,  coverings,  or 
enclosures;  or 

(5)  Are  supported  by  grounded 
metallic  messenger  wires. 

(d)  Surge  arresters  shall  be  rated  for 
the  voltage  and  current  of  the  circuit 
they  protect. 

(e)  Surge  arresters  providing  lightning 
protection  for  conductors  that  extend 
underground  shall  be  connected  to  a 
low -resistance  ground  field  that  is 
separated  from  neutral  ground  fields  by 
a  distance  of  not  less  than  25  feet 

9  75.514    Lighting  fixtures  and 
photographic  lighting  equipment 

(a)  Lamps  used  to  illuminate  slopes 
and  enclosed  underground  structures 
shall  be  installed  within  glass,  plastic  or 
equivalent  enclosures. 

(b)  Incandescent  lamps  used  to 
illuminate  walkways  and  work  areas 
shall  be  installed — 

(1)  Within  glass,  plastic  or  equivalent 
enclosures;  or 

(2)  In  weatherproof  sockets,  provided 
they  are  located  at  least  eight  feet  above 
travelways  and  work  areas. 

(c)  In  locations  other  than  those 
specified  by  paragraphs  (a)  and  (b)  of 
this  section,  incandescent  lamps  shall  be 
installed  in  weatherproof  sockets,  or 
within  glass,  plastic  or  equivalent 
enclosures. 

(d)  Lamps  shall  not  contact 
combustible  materials,  and  except  as 
provided  in  paragraphs  (b)(2)  and  (c)  of 
this  section,  shall  be  enclosed  within 
glass,  plastic  or  equivalent  enclosures. 

(e)  Low-pressure  sodium  lamps  shall 
not  be  used  underground. 

(f)  Non-permissible  electronic 
photographic  equipment  may  be  used  in 
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underground  mines  in  areas  where 
permissible  equipment  is  required 
provided  that — 

(1)  Such  areas  are  ventilated  with  air 
that  has  not  been  used  to  ventilate  coal 
cutting  or  loading  operations; 

(2)  The  air  in  such  areas  contain  less 
than  1.0  percent  methane;  and 

(3)  The  equipment  is  used  under  the 
supervision  of  a  certified  person  who 
shall  immediately  before  and  during  its 
use,  test  with  means  approved  by  the 
Secretary  to  assure  the  presence  of  less 
than  1.0  percent  methane. 

975.515  Insulation  Of  electric  conductors 
and  cables. 

(a)  Electric  power,  control,  ground- 
check,  interlock  and  communication 
conductors  and  cables  shall  have 
insulation  with  a  voltage  rating  of  at 
least  the  nominal  voltage  of  the  circuit 
in  which  they  are  used,  except  for — 

(1)  Trolley  wires  and  trolley  feeder 
wires  installed  with  mine  track; 

(2)  Grounded  power  conductors  of 
direct-current  feeder  systems; 

(3)  Equipment  and  system  grounding 
conductors;  and 

(4)  Bare  signal  wires  of  40  volts  or 
less. 

(b)  Exposed  electric  connections  and 
resistor  grids  shall  be  insulated.  When 
insulation  would  be  impractical,  they 
shall  be  guarded  to  prevent  inadvertent 
contact  by  persons  or  equipment 

975.516  IMechanical  protection  of 
conductors  and  cables. 

Electric  conductors  and  cables,  and 
communication  wires  and  cables  shall 
be  protected  to  prevent  functional 
damage  to  the  outer  jacket  and 
insulation.  Trailing  cables  shall  be 
protected  against  damage  from  mobile 
electric  equipment  by  bridges,  trenches, 
suspension  from  the  mine  roof  or  rib,  or 
by  location. 

9  75.517    Support  of  Insulated  conductors 
and  cables. 

(a)  Insulated  electric  conductors  and 
cables  shall  be  supported  by  insulators 
or  insulated  J-hooks  and  shall  not 
contact  combustible  materials,  roof,  or 
ribs,  except  for  the  following: 

(1)  Trailing  cables; 

(2)  Metallic  shielded  cables; 

(3)  Conductors  installed  in  conduits; 

(4)  Equipment  and  system  grounding 
conductors;  and 

(5)  Grounded  power  conductors  on 
direct-current  feeder  circuits. 

(b)  Materials  other  than  insulators 
may  be  used  to  support  cables  meeting 
the  requirements  of  30  CFR  75.601. 
provided  such  cables  are  supported  from 
non-combustible  materials.  Materials 
used  to  support  the  cables  shall  be  flame 
resistant  insulated  for  at  least  the 


maximum  voltage  of  the  circuit  and 
have  a  tensile  strength  of  at  least  three 
times  the  weight  supported. 

(c)  Communication  circuits  shall  not 
contact  light  or  power  circuits. 

(d)  Communication  wires  or  cables 
installed  in  track  entries  shall  be 
installed  in  the  entry  on  the  opposite 
side  of  the  trolley  wire  or  trolley  feeder 
wire. 

975.518    Insulators  and  insulated  J-hooks. 
Insulators  and  insulated  J-hooks  shall 
have — 

(a)  Flame-resistant  insulating 
material; 

(b)  Insulating  material  with  a 
dielectric  strength  of  at  least  eight  times 
the  maximum  voltage  of  the  circuit;  and 

(c)  A  tensile  strength  of  at  least  three 
times  the  supported  weight 

9  75.519    Splices,  repairs  and  terminations 
of  conductors  and  cal>ies. 

(a)  High-voltage  cables  shall  be 
spliced,  terminated,  or  repaired  by  high- 
voltage  qualified  electricians. 

(b)  Low-voltage  trailing  cables  shall 
be  spliced,  repaired,  or  terminated  by  a 
qualified  electrician  or  a  qualified  cable 
spUcer. 

(c)  Splices  and  repairs  in  low-voltage 
trailing  cables  shall  be  made  with  splice 
and  repair  kits  that  meet  the  flame- 
resistance  tests  in  30  CFR  18.64. 

(d)  The  outer  jacket  of  each  splice  and 
repair  in  a  high-voltage  trailing  cable 
shall  be  vulcanized  or  molded  with 
materials  that  are  flame  resistant  in 
accordance  with  30  CFR  18.64. 

(e)  Splices  and  repairs  in  cables  shall 
be  sealed  to  exclude  moisture. 

(f)  A  splice  in  a  trailing  cable  shall 
contain  only  one  connection  point  in 
each  conductor. 

(g)  Terminations  of  shielded  high- 
voltage  cables  shall  include  stress-relief 
on  each  power  conductor. 

(h)  Metallic  shielding  of  single* 
conductor  cables  shall  be  connected  to 
messenger  wires  and  equipment  safety 
grounding  conductors  at  each  splice  and 
termination. 

(i)  Each  splice  and  repair  shall  have— 

(1)  Conductivity  and  current-carrying 
capacity  that  prevents  insulation 
damage  due  to  heating  of  conductors: 

(2)  The  severed  conductors  joined  by 
welding  or  compression-type 
conductors; 

(3)  Each  power,  control,  and  ground 
check  conductor  individually 
reinsulated  with  insulation  having  a 
thickness  temperature  rating,  and 
dielectric  strength  of  at  leabt  that  of  the 
original  insulation; 

(4)  Semiconducting  tape  replaced  over 
the  insulation  of  each  power  conductor 
within  shielded  cables; 


(5)  Metallic  shielding  in  the  form  of 
metallic  braid  or  serving  (wrap) 
replaced  over  each  power  ccmductor 
and  applied  in  half-lapped  layers,  on 
shielded  trailing  cables; 

(6)  Metallic  shielding  in  the  form  of 
metallic  braid  or  serving  (wrap),  or 
metallic  tape  replaced  over  eadi  power 
conductor  and  applied  in  half-lapped 
layers,  on  shielded  cables  other  than 
trailing  cables;  and 

(7)  "Hie  outer  jacket  replaced  to 
provide  at  least  the  same  thickness  and 
protection  as  that  of  the  original  jacket 

975.520    Conductor  and  cable  fittings  and 


(a)  Except  as  provided  in  paragraph 
(c),  cables  shall  enter  metallic  frames  of 
electric  enclosures  through  fittings  sized 
for  the  cable  which  prevent  damage  to 
cable  jackets  and  the  insulation  of  the 
internal  conductors. 

(b)  Except  as  provided  in  paragraph 
(c),  conductors  shall  enter  metallic 
frames  of  electric  enclosures  through 
fittings  with  insulated  bushings  sized  for 
the  conductors. 

(c)  Cables  and  conductors  in  conduit 
that  enter  metaUic  frames  of  electric 
enclosures  need  not  be  equipped  with 
fittings  or  bushings  when  protection 
against  damage  by  sharp  edges  is 
provided. 

(d)  Cabl'^8  and  conductors  shall  be 
secured  to  prevent  mechanical  strain  on 
electrical  connections. 

(e)  Trailing  cables  shall  be  attached  to 
the  equipment  supplied  by  an  insulated 
strain  clamp  or  cable  grip. 

9  75.521    Damaged  conductors  and  cablss. 

Conductors  and  cables  shall  be 
deenergized,  disconnected  in 
accordance  with  30  CFR  75.506.  and 
either  removed  from  service  or  repaired 
when  they  have — 

(a)  A  damaged  outer  jacket 

(b)  Damaged  conductor  insulation: 

(c)  A  damaged  conductor; 

(d)  A  damaged  splice  or  repair,  or 
(ej  A  splice  that  heats  or  sparks. 

975.522    Ampacities  of  low-vottago 
conductors. 

(a)  Electric  conductors  shall  be  of  a 
size  and  current-carrying  capacity  to 
assure  that  a  rise  in  temperature 
rfcsulting  from  normal  operating 
conditions  does  not  damage  the 
insviaHon  and  conductors. 

(bj  Branch  circuit  conductors 
supplying  eiv'^ctric  equipment  shall  have 
ampacities  of  <it  least  125  percent  of  the 
maximum  full-load  current  rating  of  the 
equipment 

(c)  Feeder  circuit  conductors 
supplying  one  or  more  loads  shall  have 
ampacities  of  at  least  the  sum  of  the  full- 
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load  current  rating  of  each  load,  plus  25  (d)  The  ampacity  of  conductors  for  the      that  specified  in  Tables  F-1  through  F-4 

percent  of  the  highest  full-load  current         equipment  specified  in  paragraphs  (b)  below: 

rating  of  the  largest  load.  and  (c)  of  this  section  shall  be  at  least  (1)  Table  F-1  for  flexible  cords  rated 

300  and  600  volts. 

Table  F-1.— AaowAei^  AMPAcmes  of  300-  and  600-Volt  Flexible  Cords;  Coppeh  Conductors 


Table  F-3.— Allowable  Ampacities  of  Insulated  Conductors  Rated  0  to  2000  Volts,  60  'C  to  90  'C,  not  more  than 
Three  Current-Carrying  Conductors  in  Raceway  oh  Cable  (Based  on  Ambient  Air  Temperature  of  20  'C  (68  'F))— 
Continued 


TVpm  S.  so.  SX).  ST.  STO,  8JT.  SJTO.  SOO.  SJOO.  STOO.  SJTOO 

TypM  AFS.  AFSJ,  HSJ.  HSJO.  HS. 

HSO 

Current-carrying  conductors 

Condyctor  M»  AWG 

Cumnl^arrying  oondudora 

» 

3 

3 

14 

12 

10 

6 

18 
25 
30 

15 
20 
25 
35 

20 
30 
35 

(2)  Table  P-2  for  portable  power  cables  rated2.000  volts  or  less. 

Table  F-2.— Allowable  Ampacities  of  Shielded  and  Unshielded  0-  to  2000-Volt  Portable  Power  Cables;  Copper 

Conductors 

[BMatf  on  Ambient  Ak-Tampwirtura  of  20  'C  (08  T)! 


Awpadtioa   Nanber  o>  cuffent-owyintt  oot«toelors  in  cable  or  r«owwy 

Conductor  size 

1 

2 

3 

AWG  or  MCM 

75  "C" 

90 'C 

75 -C 

90  "C 

75  X' 

90 'C 

90  "C* 

• 
8- 

75 
108 

98 
128 

63 
81 

85 

83 

70 

81 

93 

110 

4 

138 

171 

t19 

188 

106 

123 

144 

3 

163 

197 

13t 

17T 

125 

14? 

188 

2 

188 

227 

160 

18T 

144 

188 

188 

t 

213 

283 

175 

225 

163 

190 

217 

1/8 

2S0 

304 

213 

258 

181 

818 

249 

2A) 

294 

352 

244* 

288 

213 

38* 

287 

3/0 

344 

407 

281 

387 

244 

294 

329 

4/0 

394 

472 

325 

387 

275 

338 

379 

250 

438 

525 

356 

428 

306 

9n 

419 

300 

484 

580 

388 

472 

344 

4er 

^0 

380 

588 

651 

418 

514 

381 

488 

513 

408 

800 

708 

480 

555 

406 

807 

555 

500 

881 

820 

519 

618 

489 

S78 

632 

Copper 

Aluminum  or  copper-dad  aluminum 

Conductor 

size  AWG  or 

MCM 

Ineulation  temperature  rating 

Ineulatton  temperature  rating 

Conductor 

60* 

75* 

85* 

90* 

60' 

75* 

85" 

90* 

size  AWG  or 

A 

144 

188 

178 

184 

118 

138 

141 

148 

0 

187 

198 

207 

211 

138 

148 

188 

182 

00 

000 

101 

221 

234 

243 

180 

171 

188 

489 

000 

0000 

228 

284 

272 

281 

173 

188 

212 

221 

0000 

9 

248 

282 

299 

313 

198 

227 

288 

248 

250 

M 

277 

315 

337 

348 

219 

284 

m 

278 

300 

Ml 

888 

843 

370 

378 

243 

278 

302 

880 

^ 

ses 

370 

397 

410 

280 

288 

an 

328 

400 

900 

STO 

420 

451 

484 

300 

848 

884 

378 

SOO 

Ki 

410 

484 

500 

513 

329 

sra 

402 

418 

800 

m 

445 

508 

544 

582 

358 

414 

440 

454 

700 

7!1 

482 

525 

560 

578 

370 

418 

457 

470 

750 

8CD 

474 

541 

582 

509 

381 

438 

487 

488 

800 

90] 

802 

575 

814 

832 

410 

470 

608 

518 

900 

lOCti 

S28 

802 

841 

884 

433 

482 

627 

540 

1000 

12S0 

572 

652 

888 

718 

488 

538 

871 

580 

1250 

1500 

801 

891 

738 

781 

502 

575 

814 

832 

1500 

1750 

829 

718 

788 

784 

528 

602 

847 

884 

1750 

2000 

647 

735 

788 

810 

543 

619 

663 

680 

2000 

Table  F-4.— Allowable  Ampacities  of  Single  Conductors  Rated  0  to  2,000  Volts  (Based  on  Ambient  Air  Temperature  of 

20  "C  (68  '¥)) 


■  0-2000  VoM  msidation.  UnsMatded  PortaWe  Pcm«r  Cable 
*  0-2000  Volt  Inauiatiorv  Stwidad  Portable  Po«Mr  Cabte 


(3)  Tables  F-3  and  F-4  for  conductors  other  than  fleublecordB,  or  portable  cables  rated  2,000  volts  or  less. 

Table  F-3.— Allowable  Ampacities  of  Insulated  Conductors  Rated  0  to  2000  Volts,  60  'C  to  90  'C  not  more  than 
Three  Current-Carrying  Conductors  in  Raceway  or  Cable  (Based  on  Ambient  Air  Temperature  of  20  "C  (68  'F)) 


IMI 


Copper 

Aluminum  or  copper^:»«l  aluminum 

Conductor 

Insulation  tampefsture  rating 

Insulation  temperature  rating 

ConAtctar 

ataieAWGor 

MCM 

size  AWG  or 

80* 

75' 

85* 

90* 

80' 

75* 

86' 

90* 

18 
18 

20 

28 
38 

48 
8* 
81 
98 
110 
127 

20 
25 

38 

SB 

72- 

94 

til 
127 
144 

20 

zr 

33 
48 

88 
78 
103 
ISO 
138 
158 

15 
19 
25 
30 

48 

88 

81 

103 
118 
140 
168 

14 
12 
10 

8 
8 
4 
» 

1 

20 
28 

36 
48 

87 

88 

20 
30 

44 
88 

7r 

83 

98 
111 

27 
38 

4^ 

M 

af- 
ar 
too 

120 

25 

38 

4ft 
8fr 

at 

108 
124 

12 
10 

Cooo&r 

Ak«nlnum  or  copper-dad  aluminum 

Conductor 
size  AWG  or 

Insulation  temperature  rating 

Insulation  temperature  rating 

Conductor 

w 

75' 

85' 

90* 

60* 

75* 

85* 

90* 

aizeawnor 

18 

19 
26 
35 
40 

1|^ 

25 
33 

43 

>••»>»•**•«»*.••...»... 

1«l 

25 
30 

30 
35 

1 

1 

25 

30 

33 

36 

12 

1 

J 

40 

60 

80 

66 

36 

40 

48 

40 

10 

1 

88 

77 

82 

88 

62 

81 

86 

86 

1 

at 

108 

108 

118 

89 

83 

87 

88 

1 

121 

138 

147 

181 

82 

111 

114 

118 

i 

138 

180 

174 

178 

110 

127 

138 

140 

i 

182 

188 

201 

208 

127 

148 

168 

182 

1 

181 

215 

234 

238 

160 

171 

178 

189 

«i 

225 

264 

272 

281 

173 

198 

212 

221 

0 

obi 

280 

293 

315 

324 

202 

232 

846 

254 

00 

000 

300 

343 

384 

378 

231 

286 

888 

297 

000 

0000 

347 

398 

424 

437 

271 

308 

332 

340 

0000 

251^ 

399 

448 

478 

481 

308 

348 

376 

383 

250 

300 

433 

492 

527 

646 

336 

387 

413 

427 

300 

360 

485 

568 

568 

818 

381 

438 

487 

481 

350 

400 

528 

602 

847 

884 

410 

470 

505 

518 

400 

500 

595 

885 

734 

768 

488 

638 

571 

588 

500 

80O 

864 

782 

815 

842 

528 

687 

847 

864 

600 

70O 

728 

834 

897 

923 

578 

857 

707 

728 

700 

750 

757 

867 

929 

956 

596 

685 

784 

758 

750 

800 

785 

901 

962 

994 

818 

713 

781 

783 

800 

900 

843 

961 

1033 

1064 

870 

774 

828 

848 

000 

1000 

901 

1033 

1109 

1139 

722 

829 

886 

913 

1000 

1250 

1028 

1177 

1261 

1296 

820 

945 

1011 

1037 

1250 

1500 

1132 

1298 

1388 

1431 

918 

1050 

1126 

1161 

1500 

1750 

•    1238 

1414 

1516 

1561 

1010 

1160 

1245 

1280 

1750 

2000 

1334 

1531 

1636 

1685 

1100 

1271 

1360 

1442 

2000 
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1 7&.523    Ovf  currwit  protoctloa 

(a)  All  electric  circuits  and  equipment 
shall  be  protected  against  overcxurents 
by  circuit  breakers,  fuses,  or  other 
automatic  circuit  interrupting  devices  in 
accordance  with  this  section,  except  as 
otherwise  provided  in  MSHA's 
regulations. 

(b)  Overload  devices  shall  be  installed 
in  each  ungroimded  power  conductor 
supplying  motors  and  shall — 

(1)  Be  rated  or  set  as  specified  In 
Table  F-5;  and 

(2)  Cause  deenergization  of  all 
ungrounded  power  conductors  when  any 
conductor  is  overloaded. 

Table  F-5.— Maximum  Ratinq  or  Set- 
ting OF  Motor  Overload  Protective 
Devices 


(c)  Circuit  breakers  shall  be  installed 
to  provide  short-circuit  protection  for 
branch  circuits  supplying  three-phase 
motors  and  shall  be  rated  or  set  as 
specified  in  Table  F-6. 

Table  F-«.— Maximum  Rating  on  Set- 
ting Of  Motor  Branch-Circuit 
Short-Orcuit  Protective  Devices 
FOR  Three-Phase  Motors 


Table  F-6.— Maximum  Rating  or  Set- 
ting of  pmIotor  Brancm-Qrcuit 
Short-Circuit  Protective  Devices 
for  Three-Phase  Motors— Contin- 
ued 


Porcwrt  of  MMiMd 


Type  o(  motor 


Typs  of  motor 


Motor  mar1(ings 


Servics  Factor  Graalar  than  I.IS 

Temperature  Rise  not  Over  40  degrees  C. 
AN  OttMft 


Percent 
offuS 


current 


125 
125 
115 


AH  Pol|ptwa«  Sc|uirTeM:aga 
and  Synctirorwu*  Molon 
with  Fiil-Voltage.  Reatator 
or  Reactor  Starting: 

No  Coda  Letter 

Code  Letter  F  to  V 

Code  Lallar  B  to  E 

Code  Letter  A 

AH  AC  Sqt*ret-Cage  and  9yrv 
ctvxxxMa  Motors  wftti  Auto- 
transformer  Starting: 
Not  Mora  than  30  Asnpa  No 

Code  Letter 

More  than  30  AmpK 

No  Code  Letter 


Percent  of  UMowl 
cufrenl 


1 


700 
700 
700 
700 


700 
700 


250 
250 
200 
150 


200 
200 


Code  Letter  F  to  V 

Code  Letter  B  to  E 

Coda  Letter  A 

HigtvReactance  SquineU^ege: 

Not  More  than  30  Amps  No 
Code  Letter _ 

More    than    30    Ampa    No 

Code  Letter 

Wound-Rotor— No  Code 

Latlar 


(d)  Circuit  breakers  or  fuses  shall  be 
installed  to  provide  short-circuit 
protection  for  branch  circuits  supplying 
single-phase  and  direct-current  motors 
and  shall  be  rated  or  set  as  specified  in 
Table  F-7. 


Table  F-7.— Maximum  Rating  or  Setting  of  Motor  Branch-Circuit  Short-Circuit  Protective  Devices  for  Single-Phase 

Motors  and  Direct-Current  Motors 


Type  of  motor 


Single-Phaae.  AH  Types  No  Code  Letter — 

All  AC  Single  Phase  with  Fun-Vottage.  Resistor  or  Reactor  Starting: 

No  Code  Letter „ — 

Code  Letter  F  to  V 

Code  Letter  B  to  E — 

Code  Letter  A - 

Dtrect^^urrent  (Constant  Voltage) 

No  More  than  50  HP  No  Code  Letter 

More  than  50  HP  No  Code  Letter 


Percent  of  tulMoMl  current 


delay  fuae 


300 

300 
300 

250 
ISO 

150 
ISO 


Dual 


(timeKlelay) 
fuse 


175 

175 
175 
175 
ISO 

150 
150 


Instantane- 
ous thp 
breaker 


700 

700 
700 
700 
700 

250 
175 


Irrversetime 
breaker 


250 

250 
250 
200 
150 

150 
150 


(e)  Where  the  setting  specified  in 
Table  F-6  above  is  not  sufficient  for  the 
starting  current  of  alternating-current 
motors,  the  setting  of  a  circuit  breaker 
shall  be  permitted  to  be  increased,  but 


shall  in  no  case  exceed  1,300  percent  of 
the  motor's  full-load  current  on 
instantaneous  trip  circuit  breakers  and 
400  percent  of  the  motor's  full-load 
current  for  inverse-time  circuit  breakers. 


(f)  Circuit  overcurrent  protection  for 
motor  feeder  cinniits,  transformers,  and 
welders  shall  be  provided  by  either 
circuit  breakers  or  fuses  in  accordance 
with  Table  F-8  below: 


Table  F-8.— Maximum  Overcurrent  Protection  Settings  for  Transformers,  Welders.  Welder  Branch  Circuits,  and 

Motor  Feeder  Circuits 


Circuits  and  equipment 


Transformers... 

Welders.. 

Welder  Branch  Orcuit.. 
Motor  Feeder  Circuits.. 


Ratings 


250%  of  rated  tuH  k)ad  phmaiy  current.. 
200%  of  rated  primary  cunwil 


200%  of  cable  ampacity -•• 

100%  of  the  fuse  or  circuit  breaker  rating  protecting  the  largest  motor  plua 
the  sum  of  the  tuM  toad  currents  of  all  the  other  motors  supplied 
system  or  100%  of  the  wnpadty  of  the  feeder  conductors. 


Locatton 


Each  ungioundad  power  conductor  supplying 

power  to  the  translomnar. 
Each  Lir>groundad  power  conductor  supplying 

power  to  equipment 
Each  ungrounded  power  sonductor. 
Each  ungrounded  power  conductor  at  the 

beginning  of  the  feeder  circulL 
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(g)  All  electric  equipment  not 
addressed  in  paragraphs  (b)  through  (f) 
of  this  section  shall  be  protected  by 
circuit  breakers  or  fuses  with  ratings  or 
settings  not  to  exceed  the  full  load 
current  ratings  of  the  equipment 

(h)  All  supply,  control,  lighting,  and 
other  conductors  not  addressed  in 
paragraphs  (b)  through  (f)-of  this  section 
shall  be  protected  at  their  ampacity. 

(i)  Overcurrent  protection  shall  not  be 
required  on  incandescent  lamps 
supplied  from  direct-current  systems, 
provided  the  length  of  ungrounded 
conductors  does  not  exceed  eight  feet. 

(j)  When  the  required  rating  of  a  fuse 
or  circuit  breaker  without  an  adjustable 
trip  tmit  does  not  correspond  to  a 
standard  rating  for  fuses  or  circuit 
breakers,  the  protective  device  used 
shall  not  exceed  the  next  higher 
standard  device  rating. 

(k)  Circuit  breakers  or  fuses  providing 
short-circuit  protection  shall  be  installed 
where  the  circuit  conductors  are 
connected  to  the  supply,  except  for 
feeder  tap  conductors  that — 

(1)  Do  not  exceed  25  feet  in  length: 

(2]  Have  ampacities  of  at  least  one- 
third  of  the  ampacity  of  the  feeder 
conductors;  and 

(3)  Terminate  at  a  circuit  breaker  or 
fuse  with  a  current  rating  that  does  not 
exceed  the  ampacity  of  the  feeder  tap 
conductors. 
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S  7iS24    Gen«ra,  <-«<{utr@fnofttt  for 
ovcrcurrtnt  davlcM. 

(a)  Fuses,  circuit  breakers,  or  a 
combination  of  both  shall  not  be 
connected  in  parallel. 

(b)  Fuses  and  circuit  breakers  shall 
have  voltage  ratings  of  at  least  the 
maximum  voltage  of  the  circuit  being 
protected. 

(c)  Fuses  and  circuit  breakers  shall 
have  a  continuous  current  rating  of  at 
least  the  maximum  full-load  current  of 
the  circuit. 

(d)  Fuses  and  circuit  breakers  shall 
have  interrupting  current  ratings  of  at 
least  the  maximum  fault  current 
available  at  the  fuse  or  breaker. 

(e)  Circuit  breakers  shall  be  installed 
so  that  the  "up"  position  of  the  handle 
indicates  the  "on"  position. 

(f)  Circuit  breakers  shall  not 
automatically  reclose  after  tripping 
operations,  except  as  provided  in  30 
CFR  75.1006. 

(g)  Thermal  cutouts,  thermal  relays 
and  other  devices  used  for  overload 
protection  of  motor  circuits  shall  not  be 
used  for  protection  against  short 
circuits,  unless  the  devices  are  designed 
for  short-circuit  protection. 

(h)  A  fuse  or  an  overcurrent  trip 
device  of  a  tarcuit  breaker  shall  be 
connected  in  series  with  each 


ungrounded  power  conductor,  except 
that  a  combination  of  a  current 
transformer  and  relay  used  as  an 
overcurrent  trip  device  does  not  have  to 
be  installed  in  series. 

(i)  Overcurrent  devices  shall  be 
readily  accessible  and  protected  against 
physical  damage. 

(j)  Renewable  link-type  fuses  shall  not 
be  used  for  protection  of  low-voltage 
circuits  and  equipment. 

S7S.S2S    Identmcatton  of  circuit  br«ak«rs 
and  fuse  hokter*. 

Circuit  breakers,  trolley  taps,  fuse 
switchboxes,  and  other  fuse  holders 
shall  be  legibly,  durably,  and 
distinctively  marked  to  identify  the  tmit 
of  equipment  or  circuit  protected 

S  75.526    NameptotM  artd  mar1(lr>g«. 

Motors,  transformers,  and  circuit 
breakers  shall  have  a  nameplate  or 
other  durable  markings  indicating  the 
manufacturer's  name  and  the  rated 
voltage  and  current 

S7&527   MapofltMinlrMelectrtcal 
system. 

(a)  A  map  of  the  mine  electrical 
system  shall  be  maintained  and  made 
available  for  inspection  by  authorized 
representatives  of  the  Secretary  and 
representatives  of  the  miners,  and  shall 
indicate — 

(1)  The  size  and  location  of  circuit 
breakers,  fuses,  transformers,  cables, 
rectifiers,  switchgear,  and  disconnecting 
devices  of  high-voltage  systems; 

(2)  The  size  and  location  of  stationary 
equipment  operated  by  10  horsepower 
or  larger  motors; 

(3)  The  size  and  location  of  trolley 
wires,  trolley  feeder  wires  and  return 
feeder  wires; 

(4)  The  size  and  location  of  track  rails 
used  as  power  conductors  with  a 
notation  as  to  whether  one  or  both  rails 
are  bonded  or  welded  at  every  joint; 

(5)  The  size,  location  and  settings  of 
direct-current  circuit  breakers  protecting 
trolley  circuits; 

(6)  The  location  of  cutout  switches 
and  deadblocks  installed  in  trolley 
circuits;  and 

(7)  The  size  and  location  of 
compressor  stations. 

(b)  Changes  in  the  mine  electrical 
system  shall  be  reflected  on  the  map 
within  5  working  days  after  the  circuit 
or  equipment  is  reenergized  and 
returned  to  service. 

S  75.528    Alt«matin9-cuiT«tit  battery 
chargers  for  mining  vehicles. 

Alternating-current  battery  chargers 
for  mining  vehicles  installed  on  or  after 
[insert  the  effective  date  of  the  rule] 
shall  have — 


(a)  A  two-«idnding  transformer  that 
electrically  isolates  the  battery  charging 
circuit  from  the  alternating-current 
supply  circuit: 

(b)  A  control  circuit  with  a  maxlminn 
voltage  which  does  not  exceed  150  volts; 
and 

(c)  An  electrostatic  (Faraday)  shield 
between  the  secondary  and  primary 
windings  when  the  charger  is  supplied 
from  a  circuit  having  a  voltage  that 
exceeds  150  volts.  Such  shields  shall  be 
aluminum  or  copper,  connected  to  the 
battery  charger  frame,  and  have  a  cross- 
sectional  area  consistent  with  30  CFR 
75.714(c). 

S  75.529    Emergsney  desrwrglutton 
devices  f (k  mobile  electric  squlpmefit 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  mobile  electric  face 
equipment  shall  have  devices  capable  of 
quickly  deenergizing  the  tramming 
motors  of  the  equipment  as  follows: 

(1)  An  emergency  deenergization 
device  consisting  of  an  electro- 
mechanical stop  switch  and  an  actuating 
bar  extending  a  sufficient  distance  in 
each  direction  from  the  stop  switch  to 
permit  quick  actuation  of  the  device 
shall  be  installed  at  each  location  from 
which  the  equipment  can  be  operated; 

(2)  Actuating  bars  shall  be  installed 
on  both  sides  of  the  operator's 
compartment  on  battery-powered 
articulated  equipment  that  has  the 
seating  arranged  so  that  the  equipment 
operator  normally  faces  a  position  90 
degrees  from  the  direction  of  travel; 

(3)  When  the  equipment  can  be 
trammed  from  a  location  other  than  the 
operator  compartment  the  actuating  bar 
shall  be  installed  so  that  the  bar  is 
located  between  the  operator  and  the 
machine  at  all  times  the  machine  is 
being  trammed; 

(4)  The  actuating  bar  shall  be  capable 
of  causing  the  electro-mechanical  stop 
switch  to  operate  when  it  is  moved  a 
distance  not  to  exceed  two  inches,  and 
by  a  force  of  fifteen  pounds  or  less;  and 

(5)  Actuating  bars  shall  not  interfere 
with  the  normal  operation  of  the 
equipment. 

(b)  Mobile  electric  face  equipment 
that  is  equipped  with  a  substantially 
constructed  cab  which  meets  the 
requirements  of  part  75  shall  not  be 
required  to  be  provided  with  devices 
that  will  quickly  deenergize  the 
tramming  motors  of  the  equipment  in  the 
event  of  an  emergency. 

(c)  The  Director  of  Technical  Support 
may  approve  other  emergency 
deenergization  devices  if  it  is 
determined  that  equivalent  protection 
would  be  provided.  Operators  shall 
apply  to  the  Chief  of  the  Approval  and 
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Certification  Center.  Mine  Safety  and 
Health  Administration,  Industrial  Park 
Boulevard.  Rural  Route  I  Box  251, 
Triadelphia.  West  Virginia  26059,  for 
acceptance  of  the  installation  of  other 
devices  used  in  lieu  of  devices  that  will 
deenergize  the  tramming  motors. 

;7;s3Q    Um  of  inMlatsd  traMng  cable 
-andiing  •quIpiTMnL 

(a)  When  energized  high-voltage  and 
unshielded  low-voltage  trailing  cables 
are  moved  manually,  insulated  hooks, 
tongs,  slings,  gloves,  mitts,  aprons  or 
other  insulated  personal  protective 
equipment  capable  of  protecting  against 
shock  shall  be  used. 

(b)  Insulated  personal  protective 
equipment  shall  be — 

(1)  Rated  for  at  least  the  nominal 
voltage  of  the  ciroiit  for  low-voltage 
trailing  cables; 

(2)  Rated  for  at  least  20.000  volts  for 
high-voltage  trailing  cables; 

(3)  Examined  before  each  use  for 
visible  signs  of  damage  or  defects;  and 

(4)  Removed  from  the  underground 
area  of  the  mine  when  damaged  or 
defective. 

(c)  Insulated  handling  equipment  for 
use  with  high-voltage  trailing  cables 
shall  be  electrically  tested  every  6 
months. 

$  75.S31    D««n«rgtz*d  underground  powor 
circuits;  Idio  days-MI*  sMfts. 

When  not  in  use.  power  circuits 
underground  shall  be  deenergized  on 
idle  days  and  idle  shifts,  except  that 
rectifiers  and  transformers  may  remain 
energized. 

Subpart  Q— Low-Voltage  Circuits 

$75,600    Scop*. 

(a)  The  standards  in  this  subpart 
contain  requirements  pertaining  to  low- 
voltage  circuits,  and  include: 

(1)  Section  75.601,  which  addresses 
design  and  construction  of  trailing 
cables; 

(2)  Sections  75.602  and  75.603.  which 
address  electncal  protection  (short 
circuit,  ground-fault,  and  undervoltage] 
of  trailing  cables.  Section  75.602  also 
addresses  electrical  protection 
(overcurrent  ground-fault,  and 
undervoltage)  of  low-voltage 
alternating-current  systems  which 
supply  power  to  electric  equipment 
located  out  by  the  working  section, 
except  for  requirements  pertaining  to 
single-phase  systems  energized  at  150 
volts  or  less  to  ground,  which  are 
specified  in  subpart  F.  Specific 
requirements  for  overcurrent  protection 
are  specified  in  subpart  F;  and 

(3)  Section  75.604  addresses  cable 
coupler  physical  restraint  requirements 
for  all  low-voltage  circuits. 


(b)  This  subpart  does  not  contain 
requirements  pertaining  to: 

(1)  Mechanical  protection,  splicing 
and  repair,  disconnecting  devices, 
ground-wire  monitors,  and  insulated 
handling  equipment  for  low-voltage 
circuits,  which  are  specified  in  subpart  F 
of  this  part; 

(2)  System  and  equipment  grounding, 
which  are  specified  in  subpart  H; 

(3)  Electrical  protection  of  alternating- 
current  systems  supplying  power  to 
stationary  lighting  fixtures  for 
illumination  of  working  places,  which 
are  specified  in  subparts  F  and  R: 

(4)  Splicing  and  repairing  of  low- 
voltage  cables  and  conductors,  which 
are  addressed  in  subpart  F. 

(5)  The  design  and  construction  of  on- 
board circuits  and  components  of 
permissible  equipment  and  intrinsically 
safe  circiiits. 

g  75.601    General  requlrementa  for  trailing 


(a)  Each  trailing  cable  shall  be  flame 
resistant  in  accordance  with  30  CFR 
18.64. 

(b)  Each  grounding  conductor  in  a 
shielded  trailing  cable  shall  be  bare. 

(c)  Ground-check  and  interlock 
conductors  shall  be  contained  in  the 
cable  and  shall  have  a  cross-sectional 
area  equal  to  or  greater  than: 

(1)  No.  10  AWG  when  the  circuit 
power  conductors  are  No.  10  AWG  or 
larger  or 

(2)  The  cross-sectional  area  of  one 
circuit  (rawer  conductor  when  the  circuit 
power  conductors  are  smaller  than  No. 
10  AWG. 

(d)  Each  trailing  cable  shall  contain  at 
least  one  equipment  safety  grounding 
conductor  unless  the  cable  supplies — 

(1)  A  tool  that  is  double  insulated;  or 

(2)  A  unit  of  equipment  that  is  sihcon 
diode  grounded  in  accordance  with 
subpart  H. 

(e)  The  power  conductors  in  trailing 
cables  for  mobile  haulage  equipment 
shall  be  at  least — 

(1)  No.  e  AWG  for  cables  supplying 
alternating-current  equipment;  and 

[2)  No.  4  AWG  for  cables  supplying 
direct-current  equipment. 

(f)  Each  power  conductor  in  trailing 
cables  for  non-haulage  equipment 
employing  cable  reels  shall  be  at  least 
No.  8  AWG. 

(g)  Trailing  cables  for  mobile  electric 
equipment  energized  with  a  nominal 
alternating-current  voltage  from  150 
volts  phase-to-ground  to  660  volts 
phase-to-phase  (381  volts  phase-to- 
ground)  shall  be  provided  with  a 
grounded  metallic  shield  around  each 
power  conductor  in  accordance  with  the 
following  schedule: 


(1)  Mobile  electric  equipment  not 
employing  cable  reels  after  [insert  date 
one  year  from  the  effective  date  of  the 
final  rule];  and 

(2)  Cable  reel  equipment  after  [insert 
date  three  years  from  the  effective  date 
of  the  final  rule]. 

[h]  Trailing  cables  energized  with  a 
nominal  alternating-current  voltage 
greater  than  660  volts  (381  volts  phase- 
to-ground]  shall  be  provided  with  a 
grounded  metallic  shield  around  each 
power  conductor  in  accordance  with  the 
following  schedule: 

(1)  Equipment  not  employing  cable 
reels  on  afid  after  [insert  the  effective 
date  of  the  final  rule];  and 

(2)  Cable  reel  equipment  after  [insert 
date  three  years  from  the  effective  date 
of  the  final  rule]. 

(i)  Prior  to  [Insert  date  three  years 
after  the  effective  date  of  the  final  rule], 
trailing  cables  for  low-voltage  cable  reel 
equipment  energized  with  a  nominal 
alternating-current  voltage  greater  than 
660  volts  (381  volts  phase-to-ground) 
shall  be  provided  with  a  grounded 
metallic  shield  around  each  power 
conductor  unless  provided  with 
hisulation  with  a  voltage  rating  of  at 
least  2,000  volts. 

(j)  Metallic  shielding  on  shielded 
cables  acquired  after  [Insert  the 
effective  date]  shall  be  applied  in  the 
form  of  braid  or  serving  (wrap)  to  meet 
the  following  applicable  requirements. 

(1)  Metallic  braid  shall  provide  at 
least  84  percent  coverage. 

(2)  Metallic  wire  serving  (wrap)  shall 
provide  at  least  60  percent  coverage. 

(k)  The  length  of  a  trailing  cable  shall 
not  exceed  the  length  specified  in  Table 
G-1  of  this  section. 

Table  G-1— Maximum  Length  of 
Traiunq  Cable 


Conductor  Size 

Majdmumcabl* 
lengtti  m  teat 

AWQ« 

MCM* 

Direct 
currant 

Altemat- 
curant 

Less 

6 

500 

750 

than. 

6 

550 

750 

4 

600 

750 

3 

650 

750 

2 

700 

750 

1 

750 

750 

1/0 

600 

600 

2/0 

650 

650 

3/0 

.. 

BOO 

000 

4/0 

__„ 

1000 

1000 

250  or 

1000 

1000 

graM- 

1               1     «• 

>awq 

■MCM 

mMfwAm 
mean*  one 

•ricanwlra 
thousand 

9M-  _. 
orcUarmft 

u 

i  75.602    Fl»ctrtaa»  protacttor  for 

attematjr*^ -currant  cjrcvrt* 

(a)  Except  as  provided  m  paragraph 
(b).  each  trailing  cable  shall  be 
protected  against  short  circuits, 
undervoltages,  and  ground  faults  by  a 
circuit  breaker  of  adequate  interrupting 
capacity. 

(b)  Each  single-phase  trailing  cable 
energized  at  150  volts  or  less  to  ground 
shall  be  protected  against  short  circuits 
and  ground  faults  by  a  circuit  breaker  of 
adequate  interrupting  capacity. 

(c)  Each  ungrounded  power  conductor 
of  a  trailing  cable  shall  be  protected 
by— 

(1)  An  inverse-time  circuit  breaker 
with  a  maximum  current  rating  specified 
in  Table  G-2  below; 

(2)  An  instantaneous-trip  circuit 
breaker  with  a  maximum  instantaneous 
setting  specified  in  Table  G-3  below;  or. 

(3)  A  short-time  delay  electronic 
circuit  breaker  having  a  time  delay  not 
to  exceed  0.1  second  and  a  maximum 
setting  as  specified  in  Table  G-3. 

Table  G-2— Maximum  Ratings  of 
Fuses  Protecting  Direct-Current 
Traiung  Cables  and  Inverse-Time 
Circuit  Breakers 


Maximum  Invarse-tima  Circuit  tvaaiwr 

•izalAWG 
or  MCM) 

or  luaa  rating  (amperes) 

1 
Unground- 

2 

Unground- 

3 
Unground- 

ed power 

ed  po«wr 

ed  pmwr 

conductor 

conductors 

conductors 

14 

IS 

15 

15 

12 

20 

20 

20 

10 

30 

30 

25 

60 

SO 

SO 

80 

70 

70 

110 

110 

110 

1            150 

ISO 

150 

2 

150 

175 

175 

1 

175 

200 

200 

1/0 

200 

225 

225 

2/0 

250 

250 

250 

3/0 

300 

300 

300 

4/0 

350 

350 

350 

250 

350 

3S0 

350 

300 

400 

350 

350 

350 

450 

350 

350 

400 

500 

400 

400 

500 

600 

450 

400 

Table  G-3.— Maximum  Settings  of  In- 

8TANTAf«0US    and    ELECTRONIC    OR- 

curr  Breakers  Protecting  480,  600, 
AND  1040  Volt  Alternating-Current 
Traiung  Cables 


Conductor 

size  (AWG 
or  MCM) 

Cahle  length 

Maxlmuw  drcuH 

bfoftkif  MttinQ 

(amperes) 

460V 

600V 

1040V 

14™. 

1?       

0-500 

S01-750 

0-600 

75 
50 

19fi 

100 
75 

17S 

Table  G-3.— Maximum  Settings  of  In- 
stantaneous AND  Electronic  Cir- 
curr  Breakers  Protecting  480,  600. 
AND  1040  Volt  Alternating-Current 
Traiung  Cables— Continued 


Maximum  circuit 

Conductor 

«ze(AWG 

or  MCM) 

CtfXe  length 
(teat) 

breaker  eettlng 
(amperes) 

460V 

600V 

1040V 

501-750 

100 

12S 

0-600 

200 

250 

501-750 

150 

200 

0-600 

300 

400 

501-750 

200 

300 

.•*•»*...». 

0-560 

450 

550 

850 

501-750 

350 

450 

700 

0-500 

750 

900 

1250 

501-600 

660 

600 

1100 

601-750 

550 

660 

1000 

9***M«**».»>M        -.«• 

0-500 

600 

1100 

1400 

501-660 

700 

800 

1200 

661-750 

660 

800 

1100 

0-500 

1100 

1250 

1500 

501-600 

860 

1100 

1400 

601-750 

800 

850 

1250 

0-500 

1300 

1450 

1650 

501-600 

1100 

1300 

1550 

601-750 

060 

1100 

1400 

1/0 

0-500 

1500 

1650 

1750 

501-600 

1300 

1500 

1660 

601-750 

1100 

1300 

1500 

751-600 

1050 

1250 

1500 

2/0 

0-600 

1700 

1800 

1850 

501-600 

1500 

1650 

1750 

601-760 

1350 

1450 

1650 

751-650 

1200 

1350 

1550 

3/0 

0-600 

1800 

1950 

1900 

501-600 

1700 

1800 

1800 

601-750 

1500 

1660 

1700 

751-SOO 

1300 

1450 

1650 

4/0 _ 

0-600 

2100 

2100 

1950 

501-600 

1900 

1950 

1900 

601-750 

1700 

1800 

1800 

751-1000 

1400 

1550 

1650 

250 

0-600 

2150 

2150 

2000 

501-600 

2000 

2050 

1900 

601-750 

1750 

1850 

1850 

751-1000 

1500 

1650 

1700 

300 

0-600 

23CS 

2250 

2000 

501-600 

2100 

2100 

1950 

60O-7S0 

1900 

1960 

1900 

751-1000 

1600 

1750 

1750 

350  .„ „.. 

0-600 

2350 

2300 

2050 

501-600 

2200 

2200 

2000 

601-750 

2000 

2000 

1900 

751-1000 

1700 

1600 

1800 

400.     

0-500 

2450 

2350 

2100 

501-600 

2250 

2250 

2000 

601-750 

2050 

2100 

1950 

751-1000 

1600 

1850 

1850 

500 _.. 

0-500 

2500 

2400 

2100 

501-600 

2350 

2300 

2050 

601-750 

2150 

2150 

1960 

751-1000 

1900 

1950 

1850 

(d)  Upon  investigation,  the  District 
Manager  may  permit  in  writing  other 
circuit  breaker  short-circuit  settings  if 
technical  data  deem  it  appropriate  and 
it  does  not  pose  a  hazard  to  the  miners. 

(e)  Overcurrent  ground-fault  and 
undervoltage  protection  shall  be 
provided  by  circuit  breakers  of  adequate 
interrupting  capacity  for  the  following 
alternating-current  circuits,  other  than 
trailing  cables: 


(1)  Resistance-grounded  three-phase 
circuits. 

(2)  Single-phase  circuits  energized  at 
more  than  150  volts-to-ground. 

(3)  Ungrounded  circuits  installed  in 
accordance  with  30  CFR  75.701(b). 

(f)  A  circuit  breaker  used  to  protect 
two  or  more  branch  circuits  shall 
provide  overcurrent  protection  for  the 
smallest  conductor. 

(g)  Overcurrent  protection  for 
alternating-current  circuits  other  than 
trailing  cables  shall  meet  the 
requirements  of  30  CFR  75.523. 

(h)  Ground-fault  devices  shall 
deenergize  the  faulted  circuit  at  40 
percent  or  less  of  the  maximimi  ground- 
fault  current  of  the  system. 

(i)  The  ground-fault  device  nearest  the 
connected  load  shall  be  activated  with 
no  intentional  time  delay.  When  the 
operating  times  of  upstream  ground-fault 
detection  devices  within  a  system  are 
increased  to  provide  selective  tripping, 
the  operating  time  of  the  most  upstream 
device  shall  not  exceed  1.0  second. 

(j)  Equipment  safety  grounding 
conductors  shall  not  pass  throu^  or  be 
connected  in  series  with  groimd-fault 
current  transformers. 

(k)  Effective  [insert  date  six  months 
after  effective  date]  resistance-grounded 
systems  for  trailing  cables  shall  have  a 
test  circuit  that  injects  a  current  of  50 
percent  or  less  of  the  maximum  ground- 
fault  current  of  the  system.  The  test 
circuit  shall  be  operated  at  least  once 
every  seven  days,  causing  each  circuit 
breaker  to  open. 

(1)  The  ground-fault  current  device 
and  circuit  breaker  shall  be  removed 
from  service  or  repaired  when  the  circuit 
breaker  fails  to  open  upon  operation  of 
the  test  circuit  required  by  paragraph  (k) 
of  this  section. 

(m)  Undervoltage  devices  shall  be — 

(1)  Undervoltage  trip  coils;  or 

(2)  Shunt  trip  coils  energized  by 
imdervoltage  relays  or  ground-monitor 
relays.  Such  coils  shall  be  energized  by 
stored  energy  devices  to  asstire  the 
circuit  breaker  will  trip  upon  loss  of 
control  voltage. 

(n)  Circuit  breakers  protecting 
multiple  trailing  cables  operating  in 
parallel  shall  be  interlocked  such  that 
all  such  trailing  cables  will  be 
deenergized  simultaneously. 

{75.603    Electrical  protection  for  dlract- 
current  traWitg  caMee. 

(a)  Except  as  provided  in  paragraph 
(f).  each  ungrounded  power  conductor  of 
a  trailing  cable  shall  be  protected 
against  short  circtiits  by  one  of  the 
following: 

(1)  An  inverse-time  circuit  breaker  of 
adequate  interrupting  capacity  with  a 
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nMxiiman  canent  catiag  M  ■pecified  in 
Table  G-2  above; 
(2)  Aa  biAvkkifll  fcme  with  a 
ximiuB  cuifeBf  roUng  se  specified  in 


TaUe  C-2  wben  *•  tradng  caUe  ie 
■upplirt  froB  a  soiA^raunded  ajntem; 


(3)  An  tnstantaneoua-trip  circuit 
breciker  of  adequate  interrupting 
capacity  with  a  oiaxiinam  instantaneous 
setting  at  specified  in  Table  G-4. 


T/wtE  Gr4.— Maximum  SrrnNoa  of  iNsrwiTAHcotw  Cmcorr  Bweakcrs  ProTEcnNO  300  and  MO  Volt  Direct-C«««b«t 

Traung  Cables 


T 


Cofxkjctor  lize  (AWG  or 


U 

n 

n 

4 
» 


t/0 


an 


aM 


«/• 


30Q 


aso 


400 


SQ» 


Cabta  Iwigitt  (fMO 


0-«00 
0-600 
0-500 

•-ooo 

0-660 

0-SOO 
SOt-flOO 

0-500 
9ev«60 

0-SOO 
501-600 
601-700 


sod-oeo 

60t-750 

0-SOO 

901-600 

60»-7S0 

75<^-aoo 

0-600 
501-600 
901-790 
79I-6S0 

sat-aoo 

601-750 
75t-660 


s«t-aio 

601-750 
751-TOOO 
»-900 

9»r-«w 

aQf-750 
754-1000 

O-6D0 
SB«-6eO 
IBt-TSO 
7SVI000 

0-600 
SO1-0OO 
601-750 
7S1-1000 

»^00 
50t-600 
60T-7SO 
754-4600 

»-SiO 
Sat-600 
601-750 
751-1000 


300  VDC 


InttantanMus  drcolt  bTMltar 
MtUna  Camparea) 


Ua»*w>- 


8» 

n 

7» 
16» 
260 
490 
390 
46* 
406 
60» 

5m 

490 
00» 

79* 
60» 

110* 
99* 

796 

700 

139* 

1196 


16S» 
140» 
1199 


189» 
1609 
1409 

1109 
2099 
1899 
1699 
12S9 
3309 


Ur»groundi 


1759 
1499 
2559 


leoo 

Z7SO 


2150 
1750 
305O 
2800 
2450 

aose 


50 

75 

75 

100 

100 

250 

200 

350 

260 

450 

400 

100 

600 

500 

400 

750 

650 

960 

500 

050 

800 

660 

600 

1150 

1000 

600 

700 

1400 

1200 

Toeo 

750 
1560 
1360 
1150 

000 
1750 
1560 
1300 
1050 
1950 
1700 
1800 
1200 
2150 
1900 


OeOVDCl 


aatMnQ  Campecea) 


tdrcMt 


56| 
12S 
200 
300 


1350 
2450 
2200 


1550 


550 

700 
069 

799 
TOO 
•60 

T400 
1299 
1090 

1909 

1450 
1250 
T2D0 
1899 
1660 
1450 
1350 
2009 


T5D0 

2200 
2060 
1860> 
160O 
2350 
220O 
2000 
1750 
2450 
2350 
2150 
1900 
2600 
2450 
2300 
2050 
2650 
2S50 
2400 
2150 
2800 
2700 
2550 
2360 


50 
125 
200 
300 
300 
960 
460 
550 
450 
660 
560 
500 
1050 
690 
600 
1250 
1100 
060 
900 
1450 
1300 
1100 
1050 
1660 
1500 
1300 
1150 
1650 
fTOO 
1500 
1250 
2000 
1660 
1660 
1400 
2150 
2000 
1800 
1550 
2300 
2150 
1950 
1700 
2400 
2250 
2050 
1800 
2550 
2400 
2250 
2600 


contaMnaa 
circutt  ta  not 


flt^  U^n  n  -^ !  lotion,  tfa*  Distiict 
Manager  may  permit  in  wrSrag  higher 
fuse  ratkm  or  cinaiit  faieaker  f  i>i*^{j* 
than  'jH^f  ^ :  lecified  m  paiapapk  M  ol 
this  s>    '     '     f  -hartrciicailpcutertton  if 
technii  i  eiBflM99a|ipt9pii»te 

and  they  do  not  pose  a  hazard  t»  the 
nuncrs. 


a«iipiMat  aateiy  grauadino  oonductor  if  tM  ciroait  ia  poMUad  «dti  aepacata  grauo^ 
Kw«>grT)dnd  jnatantanooas  orcDir  braatar  aattinga  shal  be  uaed  (or  trailing  cable*  contuning  a 
Dt  pKwna«<Miaii9ai«lB9Paantf-IMl  praleclioa 


fc)  Poaea  sJtaU  be  appioved  in 
acEordMse  with  put  28  of  this  Chapter. 

(d)  Puca  aintt  have  a  dbect-canoit 
voltage  ratjof  of  ait  kaat  eqaai  to  the 
maximuaa  syatan  vantage. 

(•^  Bach  tndins  cahk  sopped  fmai  a 
reaiataace^uunded  ayatem  ahatt  be 
protected  a^fiaiat  gnond  faolts  by  a 
circuit  breaker  of  adequate  intecrapting 


tf  tori 
oonAiclor~wtian  ti>e 


capacity,  that  deenergizes  the  circuit 
when  the  grmmd-fanh  current  exceeds 
49  pel  tent  of  the  current  rating  of  the 
grouadiiig  lesistor. 

(f}  Each  trailing  cable  supplied  power 
&oiB  a  system  th*t  baa  the  direct  netted 
of  the  cectifiar  bridge  supply-transformer 
sondly  groaaded  shaR  be  protected 
ngnina*  grouad  fsub*  fay  an 


I  t'Oe 


Jera!   Rpi 


iiis'e: 


'ol.  54.  No.  231  /  Monday,  December  4,  1989  /  Proposed  Rules 


50133 


instantaneous  trip  circuit  breaker  of 
adequate  interrupting  capacity  that 
deenergizes  the  circuit  at  a  ground-fault 
ciuTent  value  not  to  exceed  50  amperes. 

(g)  The  ground-fault  device  nearest 
the  load  shall  operate  with  no 
intentional  time  delay. 

(h)  Equipment  safety  grounding 
conductors  shall  not  pass  through  or  be 
connected  in  series  with  ground-fault 
current  transformers. 

S  75.604    Physical  restrainta  for  eat>i« 
couplers. 

When  two  or  more  circuit  breakers 
with  different  ratings,  trip  elements,  or 
instantaneous  trip  ranges  are  installed 
in  the  same  distribution  box,  power 
center,  or  rectifier,  each  cable  coupler 
(plug)  shall  be  equipped  with  a  physical 
restraint  to  prevent  the  connection  of  a 
cable  to  a  circuit  breaker  that  is  not 
properly  rated  or  adjusted  for  that  cable. 

Subpart  H— Grounding 

S7S.700   Scope. 

(a)  The  standards  in  this  subpart 
apply  to — 

(1)  Grounding  of  metallic  parts, 
raceways  and  enclosures  of  electric 
equipment; 

(2]  Grounding  methods  of  alternating- 
current  and  direct-ciurent  systems; 

(3)  Grounding  of  alternating-current 
equipment  frames  and  components, 
including  battery  cases,  connected  to 
alternating-current  battery  charging 
systems; 

(4)  Grounding  of  direct-current 
equipment  frames  and  components 
including  messenger  wires,  metaUic 
racks  and  structures  that  support  power 
conductors  and  metallic  overcasts; 

(5)  EHode  grounding  systems;  and 

(6)  System  and  supplemental  low- 
resistance  ground  fields. 

(b)  Additional  requirements  for 
grounding  high-voltage  electric  face 
equipment  are  also  specified  in  subpart 
L 

(c)  Additional  requirements  for 
grounding  alternating-current  systems 
supplying  power  to  stationary  lighting 
fixtures  for  illumination  of  worl^ig 
places  are  specified  in  more  detail  in 
subpart  R 

9  75.701    1 1*  vonaye  di  ternatlns-current 
aystem  grounding. 

Each  low-voltage  alternating-current 
system  that  extends  or  originates 
underground,  shall  be  grounded  by 
having  either  a  direct  or  a  derived 
neutral  connected  to  the  grounding 
medium  through  a  grounding  resistor, 
except  for  the  following  systems: 

(a)  A  solidly-grounded  single-phase 
system  that — 


(1]  Supplies  only  stationary  or 
portable  electric  equipment;  and 

(2)  Has  either  a  direct  neutral  or  phase 
conductor  solidly  connected  to  the 
system  grounding  medium  so  that  the 
phase-to-ground  voltage  is  150  volts  or 
less. 

(b)  An  ungrounded  system  that — 

(1)  SuppUes  only  stationary 
equipment' 

(2)  Has  ground-fault  protection  which 
automatically  deenergizes  all  phase 
conductors  when  any  phase  conductor  is 
grounded;  and 

(3)  Has  all  phase  conductors  totally 
enclosed  in  either  rigid  metallic  conduit, 
metallic  armored  cable,  metal-clad  cable 
or  shielded  cable  when  the  phase-to- 
phase  voltage  exceeds  150  volts.  See 
Figure  H-1  in  Appendix  A. 

(c)  An  ungrounded  single-phase 
system  that — 

(1)  Has  a  phase-to-phase  voltage  of 
150  volts  or  less;  and 

(2)  Originates  on  the  secondary  side 
of  a  two-winding  transformer  equipped 
with  a  metallic  (Faraday)  shield 
connected  to  the  grounding  medium  to 
isolate  the  low-voltage  secondary 
vending  from  the  primary  winding.  See 
Figure  H-2  in  Appendix  A. 

(d)  An  ungrounded  system  that — 

(1)  Supplies  only  a  rectifier  which  is 
mounted  with  the  source  transformer  or 
generator  on  a  common  metallic  frame; 
and 

(2)  Has  the  conductors  totally 
enclosed  in  either  rigid  metallic  conduit, 
metallic  armored  cable,  metal  clad 
cable,  or  shielded  cable  when  the  phase- 
to-ground  voltage  exceeds  150  volts. 

(e)  An  ungrounded  system  that  has 
the  supply  transformers  and  all  other 
components  contained  in  a  single 
metallic  enclosure  or  installed  on  the 
common  metallic  frame  of  electric  face 
equipment 

S  75.702    Low-voltag*  alternating-current 
ayatem  grounding  mediuma. 

The  system  grounding  medium  for  a 
low-voltage  alternating-current  system 
shall  be  the  metallic  frame  or  metallic 
enclosure  of  the  generator,  transformer, 
or  transformer  bank  that  is  connected  to 
a  low-resistance  ground  field.  See  Figiue 
H-3  in  Appendix  A. 

9  75.703    Mgh-voltage  altematlng-eurrent 
ayatem  groundhig. 

High-voltage  alternating-current 
systems  that  extend  underground  shall 
be  grounded  by  having  either  a  direct  or 
a  derived  neutral  connected  to  the 
grounding  medium  through  a  grounding 
resistor,  except  for  ungrounded  systems 
that— 

(a)  Supply  only  stationary  equipment 


(b)  Have  a  nominal  phase-to-phase 
voltage  which  does  not  exceed  2,400 
volts; 

(c)  Have  ground-fault  protection 
which  automatically  deenergizes  all 
phase  conductors  when  any>phase 
conductor  is  grounded;  and 

(d)  Have  all  phase  conductors  totally 
enclosed  in  rigid  metallic  conduit 
metaUic  armored  cable,  metal-clad 
cable,  or  shielded  cable.  See  Figure  H-4 
in  Appendix  A. 

975.704    High-voltage  attematlng-current 
aystem  grounding  medkima. 

(a)  The  system  grounding  medium  for 
a  resistance-grounded  system  shall  be — 

(1)  A  low-resistance  ground  field  for  a 
transformer-derived  system;  or 

(2)  The  metallic  frame  of  the  supply 
transformer  or  generator  that  is 
connected  to  a  low'-resistance  ground 
field. 

(b)  The  system  grounding  medium  for 
an  ungrounded  system  shall  be  the 
metallic  frame  or  metallic  enclosure  of 
the  supply  transformer,  transformer 
bank,  or  generator  which  is  connected  to 
a  low-resistance  ground  field.  See  Figure 
H-5  in  Appendix  A. 

9  75.705    Dlrect«urrent  ayttem  grounding. 

Each  direct-current  system  that 
extends  or  originates  underground  shall 
be  one  of  the  followring  systems: 

(a)  A  solid-groimded  trolley  system 
that  has  one  conductor  solidly 
connected  to  the  track. 

(b)  A  soUd-grounded  system,  other 
than  a  trolley  system,  that  has  one 
conductor  solidJy  connected  to  the 
system  grounding  medium. 

(c)  A  soUd-grounded  system  that  has 
the  direct  neutral  of  the  alternating- 
current  system  supplying  only  a  rectifier 
bridge  solidly  connected  to  the  system 
grounding  medium.  See  Figure  H-7  in 
Appendix  A. 

(d)  A  resistance-grounded  system  that 
has  either  a  direct  or  a  derived  neutral 
of  the  altemating-ciurent  system 
supplying  only  a  rectifier  bridge 
connected  to  the  grounding  medium 
through  a  grounding  resistor.  See  Figure 
H-8  in  Appendix  A. 

(e)  An  ungrounded  system  that  has — 

(1)  Ground-fault  protection  which 
automatically  deenergizes  all  power 
conductors  when  any  phase  conductor  is 
grounded:  and 

(2)  A  line-to-line  system  voltage  of  330 
volts  or  less.  See  Figure  H-9  in 
Appendix  A. 

(f)  A  battery-powered  system  that  is 
ungrounded. 

(g)  An  ungrounded  system  derived  on- 
board mobue  electric  equipment 
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S  7 :.. "  un    ~>  tr  v-.-  t-cuiT«it  aystam  groandbig 

(a)  The  system  grounding  medium  lor 
each  dincXrOiaeai  troUey  system  ritall 
be  t^  mill*  track. 

(b)  ThrB  ^stem  groundiag  medium  far 
direct-current  systems  derived  oorboud 
mabile  electric  equipment,  including 
battery-pawered  equipment  she!!  be  the 
metallic  frame  of  the  equipment. 

(c)  The  system  grounding  mediume  for 
all  other  direct-oirrent  systems  shall  be 
the  metallic  frame  or  metallic  enclosure 
of  Ifae  peaaer  aaarce  that  is  connected  to 
a  low-resistance  pmnd  field.  See  Figure 
H-40  ia  Appendix  A. 

S7Sw707   Grounding  reaiaton. 

Each  grounding  resistor  shall — 

(a)  Have  a  resistance  value  that — 

tlj  Limits  ground-bult  currents  to  25 
amperes  or  teas  on  low-vottage  sjrstems; 
and 

(2)  Limits  the  voltage  drop  in  the 
grounding  cirttrit  external  to  the  resistor 
to  not  more  than  lOB  rolts  during  ■ 
ground-fanlt  on  higli- voltage  systems. 
See  Figan  H-6  in  Appendix  Ai 

fb)  Be  extended-time  rated  at  a 
CTurent  Take  at  least  equal  to  the 
maximum  ground-faolt  corrent  that  can 
Qow  through  the  resistor; 

(c)  Be  supported  by  insulators  which 
have  voltage  ratings  that  are  at  least 
equal  to  the  phase-to-phase  alternating- 
current  vohage  of  the  sj^stem;  and 

{d)  Be  located  in  the  same  substation 
or  enclosure  or  installed  on  a  common 
metallic  frame  with  the  aftemating- 
current  sovrce  supplying  the  system. 


§7S.70» 
grounded  systamak 

Loads  shall  be  coanected  pkase-to- 
phase  on  aUexnatiag-curreot  aystema 
and  Une-to-boe  on  direct-current 
systems  that  are  resistance-^xiuBded. 

§  7S.709    Low-fvaiatance  ground  fteMs. 

(a)  Low-resistance  ground  fields  used 
in  the  safety  grounding  system  shall  be 
designed  and  installed  in  a  manner  to 
assure  that  the  maximum  exposure 
voltage  under  fault  conditions  will  not 
create  hazardous  step  and  touch 
potentials.  The  following  parameters 
shall  be  considered  in  evaluating  groimd 
field  safety — 

(l)SoH  leaisUvity, 
(2)  Avauable  rawt  cnrreot; 
fdf)  Grooncfing  field  construction;  end 
(4)  Operating  times  of  protectire 
devicea. 

(b)  Low>-feaist«i€e  ground  fields  seed 
in  the  safety  grounding  system  shall  be 
maintained  at  25  ofaans  or  keaa,  unless  an 
evaluation  of  the  system  in  accordance 
witk  peragrapb  (a)  ot  this  section 
indicates  tliat — 


(1)  A  lower  valoe  of  i 
necessary;  or 

(2)  A  higlttr  vakte  of  resistance  may 
be  used. 

(c)  Resistance  to  earth  skall  be  tested 
by  a  tew-vdtage  or  k^|h-vtiHa|« 
qualified  electrician,  as  applicable, 
when  inalattad  and  at  least  annually 
thereafter.  Records  of  such  testa  skaU  be 
made  in  accordance  with  30  CFR  75.508. 

(d)  Mftteriala  weed  for  poyod  fielda 
shall  have  at  least  iout  square  feet  of 
surface  area  in  contact  with  soiL 

S75J10    Alternating-current  oqatpment 


(a]  The  following  equipment  shall  be 
connected  to  the  system  gyounding 
mediums  required  by  30  CFR  75.702  and 
75.704  by  equipment  safety  grountfing 
conductors: 

(1)  Metallic  frames,  enclosxires,  and 
other  exposed  non-current-carrying 
metallic  parts  of  conductors  and 
equipment,  unless  double  insulated. 

(Zl  Metallic  fences  and  barriers 
arotnid  high-voltage  equipment  and 
installations. 

(3)  Metallic  battery  trays. 

(4)  Metallic  messenger  wires. 

[5]  Metallic  structures  or  racks  that 
support  electric  equipment  or 
conductors. 

(b)  MetotTir.  cable  ffhiptding  shall  be 
connected  to  the  equipment  safety 
grounding  conductor  at  each 
terminatioQ. 

(e)  Before  batteries  are  connected  to  a 
battery  charger,  the  metallic  battery 
trays  shall  be  connected  to  the  grouaded 
metallic  frame  of  the  battery  charger 
and  shall  remain  connected  until  the 
batteries  have  been  disconnected  from 
the  charger. 

S7S.711    QrowKMvtremenNorsfbr 
alteinallng-currant  aqulpmewt 

(a)  Low-voltage  resistance-gnranded 
systems  shall  have  ground-wire 
monitors  to  continuously  moniti^  the 
continuity  of  the  grounding  circuits  to 
the  equipment  affected  except  for — 

(1)  Low-voltage  circuits  supplying 
power  to  longwaQ  illumination  systems; 
and 

(2)  Low-voltage  stationary  equipment 
•  installed  in  accordance  with  all  of  the 

following: 

(i)  Tbe  eqvipoMnt  is  permanendy 
installed  at  a  fixed  location. 

(ii)  All  load  csa^onents  (d  the 
e^fiipBttai  are  secarely  attached  to  a 
conmoD  aetatfic  fraaie  or  stnactiice. 

(iii)  Eadi  component  oi  the  eqaipment 
is  grounded  by  two  independent 
aqaipaunt  safety  grounding  coadsctors 
each  sized  in  accordance  with  30  GFR 
7S.714. 


(iT)Atl— if»ailh»( 
safety  fvoaadinff  caadaeteia  to  i 

-     I *uvi.ihi»wtf  — ah 

(^  Hf^i-votege  resistance-bonded 
systems  sfaaH  hanre  gnwad-wire 
monitors  to  cnrtknMaaty  noortor  the 
continuity  of  the  gneading  cireaits, 
except  for  the  portioas  of  tbe  drcoits 
extendnig  from  lesistnce-grooDded 
systcas  that  (apply  power  to  either 
surface  stationary  aqjaipaMat  or 
stationary  circuit  breakers  located 
downstream  and  used  to  protect  circuits 
extending  underground. 

(c]  Circuits  supplying  surface 
stationary  equipment  that  are  not 
equipped  with  ground-wire  monitors 
shall  meet  the  following: 

(1)  Metallic  frames  or  enclosures  of 
the  equipment  shaU  be  separately 
connected  to  supplemental  ground  fields 
at  the  equipment,  and  to  the  system, 
ground  field  by  equipment  safety 
grounding  conductors.  See  Figure  H-41 
in  Appendix  A. 

(2)  Circuit  breakers  shall  be 
separately  connected  to  »»q>plemental 
ground  fields  at  the  circuit  breaker,  and 
to  the  system  ground  fields  by 
equipowRt  s»tety  gronrnfing  conductors. 
See  Figure  H-11  in  Appendix  A. 

(3)  Supplemetrtd  system  ground  fields 
shall  have  resistanee^to-earth  rahics 
which  do  not  exceed  tfte  value  obtained 
by  dividing  100  vohs  by  the  maximum 
groraid-fault  ctnrent  of  the  system. 

(d)  Ground-wire  monitors  for  cables 
extending  to  electric  face  equipment 
shaU— 

(1)  Be  designed  and  constructed  to  be 
faU  safe;  and 

(2)  Provide  continuous  monitoriog  of 
the  grounding  circuit  to  the  equ^mient 

(e)  Ground-«vife  monitors  shall  cause 
the  affected  circuit  breaker  to  open 
when: 

(1)  The  gronnd-check  conductor  is 
broken  at  any  point;  and 

(2)  Either  the  equipment  safety 
groundkig  conductor  fs  broken  at  any 
point,  or  Ae  impedance  of  the  groonding 
circuit  increases  beyond  the  amount 
necessary  to  cause  a  drop  in  the  vohage 
of  the  groondHig  circuit  external  to  the 
grounding  resistor  equal  to— 

(i)  40  volts  under  ground-fault 
conditions  for  all  low-voltage  circuits 
and  high-voltage  trailing  cables;  or 

(ii)  100  volts  under  ground-faalt 
conditions  for  higbrvnitay  circuits  other 
than  trailing  cables^ 

(f)  The  open  ciscuit  voltage  for 
groond-wite  monitors  shall  not  exceed — 

(1)  40v(to  for  low-voUage  circuits 
and  drcnts  to  electric  face  equipmeat; 
and 
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(2)  96  volts  for  high-voltage  circuits 
other  than  circuits  to  electric  face 
equipment 

(g]  Ground-check  and  equipment 
safety  grounding  conductors  shall  be 
separately  connected  to  the  metallic 
frames  or  enclosures  of  electric 
equipment. 

S  75.71 2    Direct-current  equipment  frame 
grounding. 

(a)  The  following  shall  be  connected 
to  the  appropriate  grounding  medium 
required  by  30  CFR  75.70i  by  equipment 
safety  grounding  conductors — 

(1)  Metallic  frames,  endosures,  and 
other  exposed  noncurrent-carrying 
metallic  parts  of  conductors  and 
equipment. 

(2)  Metallic  messenger  wires  used  to 
support  direct-current  conductors. 

(i3)  Metallic  racks  and  stnictiues  used 
to  support  trolley  wires  and  trolley 
feeder  wires. 

(4]  Metallic  overcasts  in  froUey 
entries. 

(b)  Silicon  diode  grounding  systems 
shall  be  installed  in  accordance  with  30 
CFR  75.713. 

(c)  Component  parts  of  complete  units 
of  equipment  shall  be  solidly  coimected 
to  this  frames  of  the  equipment. 

175.713    Silicon  diode  grounding. 

When  the  metaUic  frames  of  mobile 
equipment  are  grounded  by  silicon 
diodes,  the  diode  grounding  system  shall 
meet  the  following: 

(a)  The  polarity  of  each  grounding 
diode  ahflll  be  rnmpatihlp  with  the 
grounded  polarity  of  the  direct-current 
system. 

(b)  Each  grounding  diode  shall  have  a 
threaded  base  used  to  solidly  connect 
the  diode  to  the  machine  frame. 

(c)  An  overcurrent  device  shall  be 
installed  between  the  grounding  diode(s] 
and  the  grounded  power  conductor,  and 
shall  cause  the  main  conductor  or  the 
circuit  interrupting  device  to  deenergize 
all  circuits  on  the  machine  when  50 
amperes  or  more  flows  through  the 
grounding  diode,  ei«cept  that  methane 
monitor  circuits  may  remain  energized. 

(d)  A  polarizing  diode  that  prevents 
the  unit  of  equipment  from  being 
operated  when  the  polarity  of  the  supply 
conductors  is  reversed  shall  be  installed 
in  the  control  circuit 

(e)  The  forward  ciurent  rating  of  each 
grounding  diode  shall  be  equal  to  or 
greater  than  750  amperes  when  used  to 
ground  a  continuous  mining  machine  or 
equal  to  or  greater  than  400  amperes 
when  used  to  ground  other  equipment. 

(f)  The  peak  inverse  voltage  rating  of 
the  grounding  and  polarizing  diodes 
shaU  be  at  least  1,200  volts. 


1 75J14    Bpjtpnwrrt  safety  grounding 
conductors. 

[fii  Equipment  safety  grounding 
conductors  for  portable  and  mobile 
electdc  equipment  shall  be  one  or  more 
stranded  copper  conductors  cuutalned 
within  the  cable  or  flexible  cord 
supplying  the  equipment. 

(b)  Equipment  safety  grounding 
conductors  for  stationary  equipment 
shall  be  copper  or  equivalent  and  be 
either — 

(1)  Contained  together  with  the  circuit 
conductors  in  the  raceways,  cables,  or 
cords;  or 

(2)  Wrapped  around  the  raceways, 
cables,  or  cords  containing  the  circuit 
conductors. 

(c)  The  combined  cross-sectional  area 
of  equipment  safety  grounding 
conductors  shall  be  equal  to  orgreater 
than — 

(1)  One-half  the  cross-sectional  area 
of  one  circuit  conductor  when  the  circuit 
conductor  ia  No.  ft  AWG  or  larger;  or 

(2)  The  cross-sectional  area  of  one 
circuit  conductor  when  the  circuit 
conductor  is  smaller  than  No.  6  AWGv 

(d)  Equipment  safety  grounding 
conductors  installed  outside  of 
raceways,  cables,  or  cords  and  used  to 
ground  stationary  equipment  shall  be 
No.  6  AWG  or  larger. 

(e)  Switches,  fuses,  circuit  breakos, 
ground^anlt  devices  and  overcurrent 
devices  shall  not  be  installed  in 
equipment  safety  grounding  conductors. 

(f)  Ground-wire  devices  installed  in 
the  equipment  safety  grounding 
conductor  for  the  purpose  of  inter- 
machine  arc  suppression  or  in 
conjunction  with  ground-wire 
monitoring  systems  riiall  be  designed 
and  constructed  to  withstand  the 
maximum  amnnnt  of  phase-to-phase 
fault  current  to  which  they  may  be 
exposed  without  creating  an  electrical 
shock  or  fire  hazard. 

(g)  When  used,  ground-wire  devices 
specified  in  paragraph  (f)  of  this  section 
shall  be  connected  to  the  grounding 
medium  with  two  separate  conductors. 

(h)  On  direct-current  powered 
equipment,  the  equipment  safety 
grooncHng  conductor  and  the  return 
power  conductor  shall  be  separately 
connected  to  the  mine  track,  grounded 
return-feeder  conductor,  or  metallic 
fi:ame  or  enclosure  used  as  the 
grounding  medium. 

(i)  Equipment  safety  grounding 
conductors  for  draw-out  equipment  or 
plugs  and  receptacles  shall  be  the  first 
conductors  made  when  making 
connections  and  the  last  conductors 
broken  when  breaking  connections. 

(jj  Equipment  safety  grounding 
conductors  shell  be  connected  by  welds, 
pressure  connectors,  or  clamps. 


(k)  Equipment  rafety  groundhig 

conductors  shall  be  bare  or  shall  be  1 

properly  identified.  I 

Subpart  I— Hlfh- Voltage  Altemating- 
Currwtl  Giretiita 

(TSJOa  Scope. 
(«)- This  subpart  contains 

requirements  pertaining  to  high-voltage 
circuits  and  equipment  used 
underground.  Section  titles  in  this 
subpart  specify  when  the  requirements 
pertain  only  to  high-voltage  electric  face 
equipment  and  associated  traiUng 
cables.  Several  requirements  pertaining 
to  all  high-voltage  circuits  and 
equipment  are  dso  specified  in  subparts 
FandH. 

(b)  This  subpart  does  not  apply  to  the 
ampacities  of  conductors  and  overload 
protection  for  circuits  extending  to  and 
on  board  permissibie  face  equipment 
which  are  specified  in  the  appUcable 
approval  regulations. 

(75J0t    High-voltage  systems. 

High-voltage  systems  shall  originate 
on  the  surface,  except  systems  that 
supply  power  to  underground  face 
equipment  may  originate  underground. 

S75J02    Protecflon  for  circuits,  ottier  ttjan 
trailing  cables. 

(a)  High-voltage  systems  supplying 
underground  electric  equipment  shall  be 
protected  by  circuit  breakers  of 
adequate  interrupting  capacity  which 
are  equipped  with  devices  that  provide 
all  of  the  foUowmg: 

(1)  Overcurrent  protection. 

(2)  Ground-fault  protection. 

(3)  Undervoltage  protection,  except 
for  branch  circuits  supplying  only 
stationffly  surface  loads.  See  Figure  H 
in  Appendix  A. 

(b)  Ffigh-voltage  eiicnits  that  extend 
underground  shall  be  protected  by  at 
least  one  circuit  breaker  located  on  the 
surface. 

(c)  Overcurrent  protection  for  hi^- 
voltaga  circuits  sliail  consist  of 
protective  devic»  that  protect  at  least 
two  power  conductor& 

(d)  A  circuit  breaker  used  to  provide 
protection  for  two  or  more  branch, 
circuits  shall  provide  overcurrent 
protection  for  the  smallest  conductor: 

(e)  Overcurrent  devices  shall  have — 

(1)  A  pickup  value  of  125  percent  or 
less  of  the  ampacity  for  the  smallest 
power  conductors  in  the  protected 
circuit  as  fisted  in  Tables  M  and  l-2| 

and 

(2)  Inverse-time  current 
characteristics  that  require  Ae  device  to 
operate  within  2  seconds  when  a  nurent 
10  times  the  aflowaWe  ampacity  of  the 
smallest  power  conductor,  as  listed  in 
Tables  1-1  and  1-2.  flows  in  the  cmmit 
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Table  1-1    Allowable  Ampacities  Of  Shielded,  Three  Conductor,  2001-15,000  Volt.  Mine  Power  Cable;  Copper 

Conductors 


[Based  on  Ambient  Temperature  of  20  'CI 


Ampacities 

Conductor  size  (AWG  or  MOM) 

2001-8000  Volts 

8001-15000  Volts 

75 'C 

90 'C 

75 'C 

90 'C 

6 

99 
130 

110 
144 

4 

2 

170 

188 

175 

194 

1 

196 

217 

200 

221 

1/0 

226 

249 

230 

2S4 

2/0 

260 

287 

263 

880 

3/0 

299 

329 

301 

3S4 

4/0 

343 

379 

346 

384 

2S0 

379 

419 

383 

424 

300 

423 

470 

426 

473 

350 

465 

513 

468 

617 

400 

500 

555 

502 

558 

500 

571 

632 

571 

632 

Table  1-2.— Allowable  Ampacities  of  Shielded.  Three  Conductor.  2001-15,000  Volt  Mine  Power  Cables;  Aluminum 

Conductors 

[Based  on  Ambtenl  Temperature  of  20'  01 


Ampacities 

Conductor  sto  (AWQ  or  MCM) 

2001-8000  Voits 

6001-15000  Volts 

75*  C 

90*0 

75' C 

90*C 

4 

101 
133 

112 
146 

2 

136 

1 

153 

156 

1/0 

178 

195 

179 

196 

2/0 

203 

223 

205 

SZ7 

3/0 

234 

257 

236 

»1 

4/0 

269 

296 

271 

300 

2S0 

296 

328 

300 

332 

350 

366 

404 

367 

406 

400 

396 

425 

397 

433 

500 

458 

602 

453 

500 

(H  G!X)und-fault  protective  devices 
shall  be  adjusted  to  deenergize  the 
faulted  circuit  at  40  percent  or  less  of  the 
maximum  ground-fault  ciirrent  of  the 
system. 

(g)  The  ground-fault  protective  device 
nearest  to  the  load  shall  activate  with 
no  intentional  time  delay.  When  the 
operating  times  of  upstream  ground-fault 
detection  devices  within  a  system  are 
increased  to  provide  selective  tripping, 
the  operating  time  of  the  most  upstream 
ground-fault  detection  device  shall  not 
exceed  3.0  seconds. 

(h)  Equipment  safety  grounding 
conductors  shall  not  pass  through  or  be 
connected  in  series  with  ground-fault 
current  transformers. 

(i)  Undervoltage  devices  shall  be — 

(1)  Undervoltage  trip  coils;  or 

(2)  Shimt  trip  coils  energized  by 
undervoltage  relays  or  ground-monitor 
relays.  Such  coils  shall  be  energized  by 
stored  energy  devices  to  assure  the 
circuit  breaker  will  trip  upon  loss  of 
control  voltage. 


(j)  A  circuit  breaker  which  Is  installed 
to  protect  an  underground  high-voltage 
circuit  shall  not  automatically  reclose 
after  operation. 

975J03    HIgh-voltag*  dlstrtlMjtion 
•qulpnwnt 

(a)  Except  for  disconnecting  devices 
installed  underground  on  or  before 
[insert  effective  date  of  the  rule],  high- 
voltage  distribution  equipment  shall  be 
enclosed  in  a  grounded  metallic 
enclosure,  and  shall  have  no  exposed 
energized  parts. 

(b)  High-voltage  alternating-current 
distribution  equipment  shall  be 
equipped  with  interlock  and  emergency 
stop  switches  which  will  automatically 
deenergize  the  incoming  power 
conductors  to  the  distribution  equipment 
when  a  cover,  lid.  or  panel  that  exposes 
energized  high-voltage  parts  is  removed, 
or  when  the  emergency  stop  switch  is 
actuated. 

(c)  The  open-circuit  voltage  for  an 
interlock  circuit  shall  not  exceed  96 
volts. 


(d)  Effective  (insert  date  18  months 
after  the  effective  date  of  the  rule],  all 
high-voltage  distribution  equipment, 
including  high-voltage  switchgear  and 
power  centers  shall  be  equipped  with 
barriers  that  provide  separate 
compartments  for 

(1]  The  incoming  high-voltage 
disconnecting  switch  and  feed-through 
circuit; 

(2)  The  power  transformer 

(3)  The  low-voltage  distribution 
circuits;  and 

(4)  The  control  circuitry,  including 
ground-fault  protective  devices  and 
ground-wire  monitors. 

(e)  Barriers  shall  be  constructed  of 
grounded  metal  or  nonconductive 
insulating  board. 

S7SJ04    High-vottag«  cabie*.  ottMr  than 
traffing  cable*. 

(a]  High-voltage  cables  shall  be 
located,  buried,  guarded  or  insulated  to 
provide  protection  against  physical 
damage  and  contact  with  other  wires  or 
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cables.  Insulalion  to  prevent  conlad 
with  other  wires  or  cables  shall  be  in: 
addition  to  tfasEt  provided  by  the 
conductor  insulation  or  cable  jackeL 

[b]  High-voltage  cables  suspended 
dwTtt  \he  mine  floor  shall  be  securely 
anchored. 

(c)  Siagie-conductoT  high-voltage 
cables  shall  be  hung  on  a  well  supported 
graunded  messenger  wire  or  on 
insulated  cable  hangers. 

fd)  High-voltage  cables  shall  not  be 
moved  or  handled  while  energized. 

(e)  The  power  conductors  in  high- 
voltage  cables  shall  be  at  least  No.  8 
AWG. 

(^Each  high- voltage  cable,  other  than 
a  single-conductor  cable,  shall  contain 
one  or  more  bare  equipment  safety 
grounding'  conductors. 

[g]  Ground-check  conductors  and 
interlock  circuit  conductors  contained  in 
high-voltage  cables  shaQ  be  at  least  No. 
10  AWG. 

(h)  Ground-check  conductors  and 
interlock  circuit  conductors  which  are 
external  to  high-voltage  cables  shall  be 
at  least  No.  8  AWG. 

(ij  Single-conductor  cables  shall  have 
equipment  safety  grounding  conductors 
of  either  a  bare  ground-wire  or  a 
grounded  messenger  wire. 

(j)  High-voltage  cables  shall  have 
grounded  metallic  shielding  around  each 
power  conductor. 

(k)  Metallic  shielding  on  high-voltage 
cables  acquired  after  [insert  the 
effective  date  of  the  rule]  shall  be 
applied  in  the  form  of  braid,  wire 
serving  (wrap)  or  tape,  as  follows: 

(IfMetaiiic  braid  shall  provide  at 
least  Bt  [percent  coverage. 

fZJ  Metallic  wire  serving  (wrapj  shall 
provide  at  least  60  percent  coverage. 

(3)  MetalTiG  tape  shaE  provide  100 
percent  coverage. 

§  75.805    Movpm*.r.?  of  H>g»i-voH«f*  power 
centen  and  p«rta&M  a-ai-istcr.-nars. 

Power  centers  and  portable 
transformers  shall  be  deenergized 
before  they  are  moved  from  one  location 
to  another. 

Connectioa  boxes  used  in  high- 
voltage  circuits  shall — 

(a)  Be  conatructed.  of  metal  or  it* 
equivalent; 

[HBewaterti^t: 

(c)  Have  the  incoming  and  outgoing 
eqfupraent  nfety  gpounding  conductors 
separately  coanected  to  the  metallic 
enclosures;  and 

(d)  Be  located  in  dry  raeas. 


fac* 


r«^uii-emi!>-ts  ofelActrie 


(a).Thenamiimi  vfdiBge  of  the  power 
circuits  of  electric,  fiace-  equipment  shall 
not  exceed  416Q  volts. 

(bj;  Tibr  nominal  voltage  of  the  control 
circuits  of  electric  face  equipment  shall 
not  exceed  150  volts-to-ground. 

S  75.808    ■  '«h; — 1,  ;i  i  ;,. ! .  >  •  "ftuan  of 'eteetHe 
face  equtpKMMiv. 

(a]  Highi-valtage  systema  supplying 
electric  face  equipnxent  shall  be 
protected  by  circuit  breakers  of 
adequate  interrupting  capacity  which 
areequipped  widi  devices  that  provide 
all  of  the  fallowing: 

(1)  Overcurrent  protection. 

(2)  Ground-fault  protection. 

(3)  Undervoltage  protectioru 

(b]  Each  high-vokage  motor  circuit 
shall  be  provided  with  instantaneoua 
short-circuit  protection  set  at  not  more 
than  175  percent  of  the  locked-rotor 
current  of  tile- motor  or  at  not  more  thaw 
75  percent  of  the  minimum  phase-to- 
phase  short-circuit  current  available  at 
the  motor  terminals,  whichever  value  i» 


(c)  Hi^-voltBge  motor  dicaitB  shall 
bepmvidBd  with  backup  short-circuit 
protection  set  at  not  more  than— 

(1)  1,200  amperes  wAenitfee  nominal 
voltage  o£  the  circuit  eMLBadB<  2,4£D  volts: 
or 

(2)  2,096' ampeoes  when  the  ncmnnal 
voltage  of  the  dccuit  is  2,403  volts  or 
lessi 

(d)  Time  dah^uaod  for  coordination 
with  downstream  short-circnit 
protective  devises  shall  be  not  more 
than  0.4  seconds. 

(e):  Ground-fault  currents  shall  be 
limited  by  a  neutral  grounding  resistor 
to  not  more  then — 

(1)  6.5  amperes  when  the  nominal 
voltage  o£  the  power  circuit  is  2,400  volts 
or  less;  or 

(2)  3.75  amperes  when  the  nominal 
voltage  of  the  power  cirauit  eMceeds 
2,400  volts. 

(f)  High-voltage  motor  drcuita  shall  be 
provided  with  ground-fault  protection, 
with  no  intentional  time  delay,  set  at  not 
mora  than  0.1  anfiperes. 

(gl  Uighrvoltage  circuits  extending 
from  the  SKtioa  power  center  shall  be 
provided  with  backup  grouxulrfault 
protection,  set  at  not  mora  thaa4a 
percent  of  the  current  rating  of  the 
neutral  grounding  resistor.  Time  delays 
used  for  coordination  vk^th  downstream 
grouiKMbalt  protection  devit:e9  shall  be 
not  more  then  Oi4  seconds. 

(h)  The  high-voltage  neutral  grounding 
resistor  sfaaili  be  pxnfUMlwith^ 
overtrapmtDve  psutMJtBV  tfiat  will' 
open  tile  ground^  wire  monitor  circuit  for 
the  higb^roltage  circuit  supplying  the 


section  power  center  if  the  grounding 
resistor  is  subjected  to  a  sustained 
ground  fault  The  overtemperafure  rating 
or  setting  shall  not  exceed  59  percent  of 
the  mannnim  temperature  rise  of  the 
grounding  resistor. 

(i)  Equipment  safety  grounding 
conductors  shall  not  pass  through  or  be 
connected  in  series  with  ground-fault 
current  transformers. 

(j]  Ground-fault  current  devices  shall 
have  a  test  circuit  that  injects  a  current 
of  50  percent  or  less  of  the  maximtun 
ground-fault  current  of  the  system  and 
causes  the  circuit  breakers  to  open, 
(k)  Undervoltage  devices  shall  be — 
(tJ  Undervoltage  trip  coils;  or 
(2)  Shunt  trip  coils  energized  by 
undervoltage  relays  or  ground-monitor 
relays.  Such  coils  shall  be  enengized  by 
stored  energy  devices  to  assure  the 
circuit  breaker  will  trip  upon.  loss  of 
control  voltage. 

(1)  Circuit  breakers  shall  not 
automatically  reclose  after  operatixui. 

S  79-.809'   dWSfWMCtlnv  iMviCM  for* 
eiectrte  face  equipment 

(alThe  main  circuit  breaker  at  the 
section  power  center  shall  be  equipped 
with  a  disconnecting  device  designed 
and  installed  so  that  it  can  be 
determined  by  visual  observation  that 
the  contacts  are  open  without  removing 
any  o£  tba  section  power  center  covers. 

(b)  The  main  controller  oflongwall 
mining  eq^ment  aiaH  be  equipped 
with  at  disconnecting  de\aee  that 
automatically  grounds  all  load  power 
conductors  when  the  device  is  in  the 
open  position. 

;75;n0   iMOhg,  examination,  and 
maintenance  of  htgtt-voltage 


(a)  A  high-voltage  qualified  electiician 
shall  test«  examine,  and  maintain  high- 
voltage  face  equipment  and  circuits  to 
determine  that  the  elecbical  protection, 
equipment  grounding,  permissibilitji, 
cable  insulation,  and  cantrol  devices* 
are  being  properly  maintained  to 
prevent  fue.  electrical  sIumJu  ignition  or 
operational  hazards  from  existing  on  the 
ec^pmenL 

(b)  Each:  hi^ voltage  grounding 
resistor  and  electrir^l  protectiva  device 
for  electric  face  equipment  shall  be 
tested  when  installed  in  accordance 
with  the  Collowing: 

(1)  Pass  current  through  each  cuirent 
transformer  necessary  to  cause  the 
circuit  breaker  to  open. 

(2)  tapress  voltage  across  each 
potential  ground-fault  device  necessary 
to  cause  tfie  circuit  breaker  teopen. 

(3)  Determine  whether  the  groimding 
resistor  is  open  or  shorted. 
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[4]  Assure  that  the  overtemperature 
protective  device  will  open  the  incoming 
ground-wire  monitor  circuit. 

(c)  Each  unit  of  high-voltage  electric 
face  equipment  shall  be  inspected  and 
examined  at  least  every  seven  days. 
Examination  shall  include  actuation  of 
the  ground-fault  test  circuit  required  by 
30  CFR  75.808(j). 

(d)  Each  high-voltage  circuit  breaker 
shall  be  opened  at  least  every  30  days 
by  opening  the  corresponding  groimd- 
check  conductor  at  the  extreme  end  of 
the  ground-wire  monitoring  circuit, 
where  a  grotmd-check  conductor  is  used. 

(e)  When  examinations  or  tests  of 
equipment  reveal  a  fire,  electrical  shock, 
ignition  or  operational  hazard,  the 
equipment  shall  either  be  removed  from 
service  or  repaired. 

(f)  At  the  completion  of  examinations 
and  tests  required  by  this  section,  the 
person  who  makes  the  examinations 
and  tests  shall  certify  by  signature  and 
date  that  they  have  been  conducted.  A 
record  shall  be  made  of  any  unsafe 
condition  found,  and  corrective  action 
taken. 

(g)  Certifications  and  records  shall  be 
kept  for  at  least  one  year,  and  shall  be 
made  available  at  the  mine  for 
inspection  by  authorized  representatives 
of  the  Secretary  and  representatives  of 
miners  at  the  mine. 

975J11    Cabte*  f or  Mgh-voltag«  etectrte 
fac*  tquipfnent 

(a)  Each  high-voltage  cable  shall  have 
a  voltage  rating  of  at  least  the  nominal 
phase-to-phase  voltage  of  the  circuit  in 
which  it  is  used. 

(b)  Each  high-voltage  cable  shall  have 
grounded  metallic  shielding  around  each 
power  conductor. 

(c)  Metallic  shielding  applied  in  the 
form  of  a  braid  shall  provide  at  least  84 
percent  coverage. 

(d)  Metallic  shielding  applied  in  the 
form  of  a  serving  (wrap)  shall  provide  at 
least  60  percent  coverage. 

(e)  High-voltage  trailing  cables  shall 
be  flame  resistant  in  accordance  with  30 
CFR  18.64. 

(f)  The  power  conductors  shall  be  at 
least  No.  4  AWG. 

(g)  High-voltage  trailing  cables  shall 
contain  one  or  more  bare  equipment 
safety  grounding  conductors. 

(h)  Ground-check  and  interlock  circuit 
conductors  shall  be  contained  within  the 
high-voltage  cable,  and  be  at  least  No. 
10  AWG. 

S75J12    Cable  support  system;  high- 
voltage  longwall  electric  face  equipment 

(a)  Longwall  mining  systems  shall  be 
equipped  with  cable  handling  systems 
and  support  systems  that  are  designed, 
installed,  and  maintained  to  protect  the 


high-voltage  cables  from  damage  and  to 
minimize  the  possibility  of  miners 
inadvertently  contacting  the  cables. 

(b)  High-voltage  cables  used  on 
longwall  mining  systems  shall  be 
deenergized  prior  to  the  removal  of  the 
entry  conveyor  belt  structure. 

S75J13    Guarding  of  cal>«es  for  hlgh- 
vottaga  dactric  faca  aqulpniant 

(aj  High-voltage  cables  shall  be 
guarded  at  the  following  locations: 

(1)  Where  persons  regularly  work  or 
travel  over  or  under  the  cables;  and 

(2)  Where  the  cables  leave  cable 
handling  systems  or  support  systems  to 
extend  to  electric  components. 

(b)  Guarding  shall  protect  the  cables 
from  damage  and  prevent  miners  from 
contacting  the  cables.  The  guarding 
shall  be  grounded  metal  or 
nonconductive,  flame-resistant  material. 

S75J14    Safety  davlcaa  for  high-voltaga 
systama  aupplyfng  alactrlc  faca  aquipmant 

(a)  Each  unit  of  high-voltage 
equipment  shall  be  equipped  with  a 
barrier  between — 

(1)  The  main  disconnecting  device  and 
motor  starter  compartment;  and 

(2)  Each  motor  starter  compartment. 

(b)  Each  unit  of  high-voltage 
equipment  shall  have — 

(1)  Covers  arranged  so  that  persons 
can  work  in  the  motor  starter 
compartment  without  being  exposed  to 
energized  high-voltage  conductors  or 
parts  when  the  disconnecting  device  at 
the  main  controller  is  in  the  open 
position;  and 

(2)  Cover  interlock  switches  provided 
to  automatically  deenergize  the  high- 
voltage  circuit  supplying  the  unit  when 
any  cover  that  provides  access  to 
energized  high-voltage  conductors  or 
parts  is  removed. 

(c)  Barriers  shall  be  constructed  of 
grounded  metal  or  nonconductive 
insulating  board. 

(d)  Control  circuits  of  electric  face 
equipment  shall  have — 

(1)  A  two-winding  transformer  that 
electrically  isolates  the  control  circuit 
&x)m  the  high-voltage  circuits;  and 

(2]  An  electrostatic  (Faraday)  shielded 
between  the  secondary  and  primary 
windings.  Such  shields  shall  be 
aluminum  or  copper,  connected  to  the 
equipment  frame,  and  have  a  cross- 
sectional  area  consistent  with  30  CFR 
fi  75.714(c). 

9  75.815    Procaduraa  for  working  on  tilgf>- 
voitaga  systama  aupplying  alactrlc  faca 
aquipmant 

(a)  Before  any  electrical  work, 
including  testing,  troubleshooting,  and 
fault  finding,  is  performed  in  the  motor 
starter  compartment,  the  high-voltage 


qualified  electrician  who  performs  the 
work  shall — 

(1)  Assure  that  the  contacts  of  the 
main  circuit  disconnecting  device  at  the 
main  controller  are  open  and  grounded; 

(2)  Lock  out  the  disconnecting  device 
with  a  padlock  and; 

(3)  Tag  the  disconnecting  device. 

(b)  Before  any  electrical  work, 
including  testing,  troubleshooting  and 
fault  fmding,  is  performed  on  a  high- 
voltage  cable  or  motor,  the  high-voltage 
qualified  electrician  who  performs  the 
work  shall — 

(1)  Assure  that  the  high-voltage  cable 
is  disconnected; 

(2)  Connect  the  phase  conductors  in 
the  high-voltage  cable  to  the  grounding 
conductors; 

(3)  Lock  out  the  cable  with  a  padlock 
and; 

(4)  Tag  the  cable  coupler  for  the  cable. 

(c)  Disconnecting  devices  and 
couplers  shall  be  locked  with  an 
individual  padlock  for  each  person 
performing  work. 

(d)  Tags  used  on  deenergized  electric 
circuits  and  equipment  shall  identify 
each  person  performing  work  on  the 
circuit  or  equipment  and  identify  the 
circuit  or  equipment  being  worked  on. 

(e)  Padlocks  and  tags  shall  only  be 
removed  by  the  persons  who  installed 
them. 

Subpart  J— {Reserved] 

Subpart  K— Trolley  Wires  arnl  Trolley 
Feeder  Wires 

$75.1000    Scope. 

Sections  75.1001  through  75.1010  apply 
to  all  trolley  systems  that  extend  or 
originate  underground.  These  sections 
provide  requirements  for — 

(a)  The  installation  and  maintenance 
of  trolley  systems; 

(b)  Electrical  protection  of  trolley 
systems;  and 

(c)  Movement  of  off-track  mining 
equipment  and  supplies  in  trolley 
entries. 

S  75.1001    Installation. 

(a)  Trolley  wires  and  trolley  feeder 
wires  shall  be  located  at  least  six  inches 
outside  of  the  track  rail  except  where 
the  wires  cross  over  the  rails  at  track 
switches. 

(b)  Trolley  wires  and  trolley  feeder 
wires  shall  not  contact  combustible 
materials,  metallic  waterlines,  metallic 
structures,  roof,  or  ribs. 

(c)  Trolley  wires,  bare  trolley  feeder 
wires,  and  bare  signal  wires  shall  be 
insulated  where  they  pass  through  doors 
and  stoppings  and  where  they  cross 
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within  six  inches  of  power  wires  and 
cables. 

(d)  Trolley  wires  and  bare  trolley 
feeder  wires  installed  after  [Insert  the 
effective  date]  shall  have  at  least  six 
inches  of  radial  clearance  from  the 
metallic  parts  of  track-mounted 
equipment  to  the  wires. 

(e)  Radial  stub-feed  trolley  systems 
shall  be  provided  with  deadblocks 
installed — 

(1)  Between  adjacent  rectifiers;  and 

(2)  In  parallel  with  each  stub-feed 
circuit  breaker.  See  Figiu«  K-1  in 
Appendix  A. 

(f)  Parallel-connected  rectifier  trolley 
systems  shall  be  provided  with 
deadblocks  installed — 

(1)  In  parallel  with  each  tie-feeder 
circuit  breaker  and 

(2)  In  parallel  with  each  stub-feed 
circuit  breaker.  See  Figure  K-2  in 
Appendix  A. 

(g)  Deadblocks  shall  be  provided  with 
at  least  two  insulating  gaps  which  will 
extinguish  arcs  on  the  trolley  system. 

(h)  Each  deadblock  shall  be  distinctly 
marked  at  its  location  so  as  to  be  found 
quickly  in  event  of  an  emergency. 

S  75.1002    Insulated  hangar*. 

(a)  Trolley  wires  and  trolley  feeder 
wires  shall  be  supported  on  insulated 
hangers. 

(b)  Insulated  hangers  shall  have  a 
dielectric  strength  of  at  least  15  times 
the  nominal  voltage  of  the  trolley  system 
on  which  they  are  used. 

(c)  Each  insulated  hanger  shall  have 
two  insulators  stacked  together  when 
uninsulated  wires  are  supported  from 
metallic  arches,  square  sets,  overcasts, 
and  other  similar  metallic  structures. 

175.1003    Guarding. 

(a)  Energized  trolley  wires  and  bare 
trolley  feeder  wires  shall  be  guarded  to 
prevent  accidental  contact — 

(1)  Where  supplies  are  stored,  loaded, 
or  unloaded; 

(2)  At  mantrip  stations; 

(3)  On  each  side  of  all  doors  and 
stoppings  through  which  wires  pass; 

(4)  Where  a  person  works  within  three 
feet  of  the  trolley  wire  except  for  a 
person  operating  rail-mounted  haulage 
equipment; 

(5)  At  track  switches;  and 

(6)  Where  persons  regularly  pass 
imder  the  wires. 

(b)  Trolley  wires  and  trolley  feeder 
wires  shall  be  deenergized  when 
guarding  is  installed  or  removed  unless 
the  guarding  is  temporary  guarding 
designed  to  minimize  shock  hazards 
while  it  is  being  installed  or  removed. 
Temporary  guarding  shall  be  installed  or 
removed  in  accordance  with  30  CFR 

i  75.1007. 


f  75.1004   Cutout  awltchaa. 

(a)  A  cutout  switch  which  opens  both 
the  trolley  wire  and  trolley  feeder  wire, 
shall  be  provided  at — 

(1)  Each  rectifier  or  direct-ciurent 
generator. 

(2)  Each  tie  feeder  circuit  breaker. 

(3)  Each  branch  line  within  100  feet  of 
the  trolley  txmiout 

(4)  Intervals  of  not  more  than  2.000 
feet  in  the  trolley  circuit 

(b)  Each  cutout  switch  shall  be 
distinctly  marked  at  its  location  so  as  to 
be  foimd  quickly  in  event  of  an 
emergency. 

{75.1005    CIrcutt  protactloa 

(a)  Trolley  wires  and  trolley  feeder 
wires  shall  be  protected  against  short 
drctuts  by  circuit  breakers  as  follows: 

(1)  Direct-current  circuit  breakers  set 
at  not  more  than  50  percent  of  the 
minimum  available  bolted  short-circuit 
ciurent  when  that  current  is  less  than 
800  amperes. 

(2)  Direct-current  circuit  breaker  set  at 
not  more  than  75  percent  of  the 
minimum  available  bolted  short-drcuit 
current  when  that  current  is  800  amperes 
or  more. 

(3)  Alternating-current  circuit 
breakers  protecting  radial  stub-feed 
trolley  systems  set  at  not  more  than: 

(i)  40  percent  of  the  minimum 
available  bolted  short-circuit  direct- 
current  when  that  current  is  less  than 
800  amperes;  or 

(ii)  60  percent  of  the  minimum 
available  bolted  short-circuit  direct- 
current  when  that  current  is  800  amperes 
or  more. 

(b)  Circuit  breakers  shall  not  be 
coimected  in  paralleL 

(c)  A  direct-current  circuit  breaker 
shall  be  connected  in  series  with  the 
ungrounded  power  conductor  at  each 
rectifier  supplying  a  radial  stub-feed 
trolley  system,  luUess  an  altemating- 
ciurent  cinniit  breaker  is  connected  in 
series  with  each  ungrounded  conductor 
supplying  power  to  the  rectifier  bridge. 
See  Figure  K-3  in  Appendix  A. 

(d)  On  or  after  [insert  date  one  year 
from  the  effective  date  of  the  rule),  at 
least  two  direct-current  tie-feeder  circuit 
breakers  shall  be  connected  in  the 
ungrounded  power  conductor  of  each 
rectifier  used  to  supply  power  to  a 
parallel-connected  rectifier  trolley 
system.  See  Figure  K-4  in  Appendix  A. 

(e)  Each  tie-feeder  circuit  breaker 
located  at  a  parallel-connected  rectifier 
shall  automatically  open  when  either — 

(1)  The  rectifier  bridge  loses  its  source 
of  power;  or 

(2)  When  any  main  circuit  breaker 
located  between  the  tie-feeder  breaker 
and  the  rectifier  opens. 


{75.1000    CIrcutt  braakar*. 

(a)  Direct-current  circuit  breakers 
used  on  trolley  systems  with  nominal 
circuit  voltages  of  250  to  300  volts  shall 
have  a  minimum  voltage  rating  of  330 
volts. 

(b)  Direct-current  circuit  breakers 
used  on  trolley  systems  with  nominal 
circuit  voltage  of  500  to  600  volts  shall 
have  a  minimum  voltage  rating  of  660 
volts. 

(c)  Direct-current  drciut  breakers 
shall  have  intemipting-current  ratings 
not  less  than  the  following  values  at  a 
time  constant  (L/R)  of  30  milliseconds: 

(1)  15,000  amperes  for  frame  sizes  less 
than  1,000  amperes. 

(2)  25,000  amperes  for  frame  sizes 
1,000  amperes  to  2.000  amperes. 

(3)  50.000  amperes  for  frame  sizes  over 
2,000  amperes. 

(d)  Alternating-current  circuit 
breakers  installed  at  radial  stub-feed 
rectifiers  shall  have  an  interrupting 
current  rating  not  less  than  20  times  the 
continuous  full  load  direct-current 
ratings  of  the  rectifiers. 

(e)  Direct-current  circuit  breakers 
installed  at  rectifiers  shall  have 
continuous  current  ratings  not  less  than 
120  percent  of  the  continuous  full-load 
ciurent  ratings  of  the  rectifiers. 

(f)  Alternating-current  circuit  breakers 
installed  in  radial  stub-feed  rectifiers 
shall  have  continuous  current  ratings 
not  less  than  the  continuous  full  load 
direct-current  ratings  of  the  rectifiers. 

(g)  Each  direct-current  circuit  breaker 
shall  be  equipped  with  an  instantaneous 
overcurrent  relay  that  causes  the  circuit 
breaker  to  deenergize  the  circuit  with  no 
intentional  time  delay. 

(h)  Direct-ciurent  electronic 
overcurrent  relays  installed  after  [insert 
date  one  year  from  the  effective  date] 
shall  be — 

(1)  Fail-safe;  and 

(2)  Bi-directional. 

(i)  Automatically  reclosing  circuit 
breakers  shall  be  equipped  with  load 
measuring  devices  that  prevent  the 
circuit  breakers  bom  reclosing 
whenever  the  prospective  load  current 
exceeds  300  amperes. 

(j)  Automatically  reclosing  circuit 
breakers  installed  in  parallel-connected 
rectifier  trolley  systems  shall  be 
equipped  with  voltage  differential 
devices  that  prevent  the  circuit  breakers 
from  reclosing  whenever  the  voltage 
across  the  circuit  breakers  is  between  15 
and  85  percent  of  the  nominal  system 
voltage. 

{75.1007    Handling. 

(a)  Trolley  wires  and  trolley  feeder 
wires  shall  be  deenergized  before  any 
mechanical  or  electrical  work  is 
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performed  on  them  except  tiiat  peraons 
wearing  rubber  booU  and  rubber 
insulatiag  gIove«  wi(h  protective 
coverings  designed  to  prevent  physical 
damage  to  the  insulating  material  may— ' 

(1)  Reinstall  wires  in  hangers;  or 

(2)  Instali  or  remove  temporary 
guanUag  that  is  designed  to  mioimize 
shock  hazards. 

(b)  Robber  inawlating  gloves  used  Idr 
handling  trolley  wires  or  trolley  feeder 
wires  shall  be  rated  for  at  least  1,000 
volts. 

(c)  Rubber  boots,  rubber  insulating 
gloves,  and  protective  coverings  shall  be 
examined  before  each  use  for  visible 
signs  of  damage  or  defects. 

(d)  Boots,  rubber  gloves,  and 
protective  coverings  %vith  visible  signs  of 
damage  or  defects  shall  not  be  used. 

S7S.1008    Track  bonding. 

(a)  Mine  track  iised  as  a  power 
conductor  shall  be  welded  or  bonded  as 
follows: 

(1)  Track  used  to  transport  coal  from  a 
junction  of  tracks  of  two  or  more  ooal- 
producing  sections  shall  have  both  rails 
welded  or  bonded  at  every  joint  and 
shall  have  the  rails  crossboiMied  at 
intervals  of  200  feet  or  less. 

(2]  Track  used  to  transport  coal  frooi  a 
single  ooal-produciog  section  or  used  to 
transport  only  miners  and  supplies  shall 
have  one  rail  welded  or  bonded  at  every 
joint  and  shall  have  the  rails  croes- 
bonded  at  intervals  of  200  feet  or  less. 
An  authorized  representative  of  the 
Secretary  may  require  that  both  rails  be 
welded  or  bonded  at  every  joint  when 
necessary  to  provide  adequate  electrical 
conductivity  of  the  trolley  system. 

(3)  Track  switches  shall  have  each 
switch  approach -cross-bonded  within  20 
feet  of  the  s%vitcfa  and  shall  have  the 
straight  and  curved  track  sections 
bonded  together  within  five  (5)  feet  of 
the  switch  frog. 

(b)  Metal  ties  %vfaen  used  as  cross 
bonds  shall  be  welded  to  both  rails. 

(c)  Track  shall  not  be  used  before  it  is 
bonded  except  when  using  equipment 
necessary  to  install  the  bonds. 

(d)  Return-feeder  wires  ooimected  in 
parallel  with  track  rails  shall  be  bonded 
to  the  track  rails  at  intervals  not  to 
exceed  IXJOO  feet. 

$  75. 1009    Examinations,  tests  and 
"laiTrtenance  of  trolley  system*. 

yd)  Trolley  systems  shall  be  tested, 
examined  and  maintained  by  a  qualified 
electrician. 

(b)  Trolley  circuits  shall  be  tested  at 
least  once  every  180  days  to  determine 
available  short-circuit  currents  by — 

(1)  Paaaing  measured  amounts  of 
currents  through  the  circuits  at  the 


extreme  ends  of  the  circuits  protected 
by  each  circuit  breaker  and 

(2)  Measuring  voltage  drops  at  each  of 
these  locations. 

(c)  Available  sbort-drcoit  cunents 
shall  be  calculated  from  voltage-drop 
tests  and  used  to  determine  maximum 
allowable  circuit  breaker  settings. 

(d)  Circuit  breakers  shall  be 
examined,  tested  and  calibrated  at  least 
once  every  180  days  in  accordance  with 
the  following: 

(IJ  Circuit  breakers  and  components 
shall  be  examined  for  physical  damage. 

(2)  Short-circuit  devices  shall  be 
tested  and  calibrated  to  values  no 
greater  than  the  indicated  values  and  no 
less  than  85  percent  of  the  indicated 
values. 

(3)  Current-actuated  short-circuit 
devices  shall  either  be  tested  and 
calibrated  by  passing  the  amounts  of 
ciurent  indicated  by  the  settings  through 
the  devices  to  cause  actuation  or  be 
tested  and  calibrated  with  external 
calibration  sources  when  the  devices 
are  equipped  with  calibration  coils. 

(4)  Electronic  short-circoit  devices 
shall  be  tested  and  calibrated  either  by 
passing  current  through  the  circuit 
breaker  to  cause  actuation  or  by 
applying  calibration  voltages  to  tfie 
sensor  leads  to  cause  actuation  with  the 
sensor  leads  disconnected  from  the 
shunts.  The  test  and  calibration  values 
shall  be  determined  by  the  indicated 
settings. 

(5)  Load-measuring  devices  and  load- 
indicating  circuits  shall  be  tested  and 
calibrated  to  prevent  reclosure  by 
simulating  load  currents  of  350  amperes 
or  less  through  the  circuit  breaker. 

(6]Voltage-<hfferential  devices  shall 
be  tested  and  calibrated  to  jw«vent 
reclosure  by  applying  voltages  not  less 
than  15  percent  of  the  nominal  system 
voltages  across  the  circuit  breaker 
terminals. 

(7)  Load-measuring  devices,  voltage- 
differential  relays,  redosing  selective 
relays,  and  load-indicating  circuits  shall 
be  tested  and  cahbrated  to  values 
within  plus  or  minus  (±)  15  percent  of 
the  indicated  values. 

(e)  When  examinations,  tests,  or 
calibrations  of  trolley  systems  reveal  a 
potential  tire  or  shodi.  hazard,  the 
affected  part  of  the  trolley  system  shall 
either  be  removed  from  service  or 
repaired. 

(f)  Trolley  wires  shall  be  aligned  and 
maintained  to  provide  for  smooth 
tracking  of  troUey  connectors  on  trolley 
wires. 

(g)  At  the  oompletian  of  examinations 
and  tests  required  by  this  section,  the 
person  who  makes  the  examinatians 
and  tests  shall  certify  by  signature  and 
date  that  they  have  been  conducted.  A 


record  shall  be  made  of  any  ansafe 

condition  found  and  corrective  action 
taken. 

(h)  Certifications  and  records  shall  bt 
kept  for  at  least  one  year  and  shall  be 
made  available  at  the  mine  for 
inspection  by  authorised  representatives 
of  ihe  Secretary  and  representatives  of 
the  miners. 

S  75.1010    Movement  and  transportation  of 
metidUc  mining  stippllea  and  off-track 
mining  af^ulpawnt  in  anirias  containing 
trolley  wires  or  trolley  feeder  wire*. 

(a)  When  metallic  mining  supplies  or 
off-track  mining  equipment  is  either 
moved  or  transported  under  its  own 
power  or  by  other  non-troUey-powered 
equipment.  troUey  wires  and  troUey 
feeder  wires  shall  be  deenergized  for  a 
distance  of  at  least  200  feet  on  each  side 
of  the  supplies  or  off-track  mining 
equipment. 

(b)  When  metallic  mining  supplies  or 
off-track  mining  equipment  are  moved 
or  transported  by  trolley-powered 
equipment,  the  supplies  or  off-track 
equipment  shall  be  either — 

(1)  Placed  and  secured  in  a  mine  car 
so  that  no  portion  of  the  supplies  or 
equipment  extends  above  any  side  or 
end  of  the  car  used  to  transport  the 
equipment. 

(2)  Transported  on  a  supply  car. 
provided  that  no  portion  of  the  supplies 
or  equipment  extends  above  the  height 
of  the  vehicle  located  immediately  in 
front  of  or  behind  the  supply  car:  or 

(3j  Be  moved  in  accordance  with  the 
following: 

(i)  Supplies  or  equipment  shall  be 
cleaned  to  remove  combustible 
materials. 

(ii)  Supplies  or  equipment  shall  be 
grounded  by  a  4/0  AWG  or  larger 
copper  conductor  that  is  connected  to 
the  mine  track  or  to  the  metallic  frame 
of  ^  track-haulage  conveyance. 

(iii)  Supplies  or  equipment  shall  be 
placed  and  secured  to  prevent 
accidental  movement  (shifting]  while 
being  transported. 

(iv]  Supplies  or  equipment  shall  be 
covered  on  the  top  and  on  the  trolley 
wire  side  with  conveyor  belting  or  other 
equivalent  material  that  is  flame- 
resistant  in  accordance  with  30  CFH 
18.65. 

(v)  Supplies  or  equipm«it  shall  be 
examined  by  a  qualified  electrician  prior 
to  moving  or  transporting  the  unit  to 
ensure  that  it  haa  been  cleaned, 
grounded  and  covered. 

(vi)  Sopplies  or  equipment  shall  be 
moved  or  transported  onder  the  direct 
and  immediate  mpervision  oi  a  certified 
person. 
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(c)  When  supplies  or  off-track  mining 
equipment  are  moved  in  accordance 
with  paragraph  (b)(3)  of  this  section,  and 
the  vertical  clearance  between  the 
supplies  or  equipment  being  transported 
and  the  trolley  wire  or  trolley  feeder 
wire  at  any  location  along  the  move  is 
less  than  12  inches,  the  following 
additional  requirements  shall  be 
followed: 

(1)  A  qualified  electrician  shall  be 
stationed  at  the  rectifier  which  supplies 
power  to  the  trolley  circuit  where  the 
supplies  or  equipment  is  being 
transported  so  that  the  trolley  circuit 
can  be  deenergized  in  case  of  an 
emergency. 

(2)  Direct  two-way  communications 
shall  be  provided  between  the  qualified 
electrician,  the  certified  person 
supervising  the  move  and  a  responsible 
person  on  the  surface.  Trolley  phones 
used  for  two-way  communication  shall  • 
be  battery  powered  unless  a  backup 
communication  system  is  available 
which  can  be  readily  connected  to  the 
mine  communication  system. 

(3)  Miners  who  are  not  directly 
involved  in  the  equipment  move  shall 
not  be  in  the  current  of  air  that  has 
passed  over  the  supplies  or  equipment. 
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DEPARTMENT  OF  LABOR 
RIN  1219-AA14 

30  CFR  Parts  56  and  57 

Electrical  Standards  for  Metal  and 
Nonmetal  MInas 

aqency:  Mine  Safety  and  Health 
Administration,  Labor. 
ACnow  Proposed  rule. 

summary:  This  proposed  rule  would 

update  and  clarify  the  Mine  Safety  and 

Health  Administration's  (MSHA) 

electrical  safety  standards  at  metal  and 

nonmetal  mines.  These  revisions  would 

upgrade  existing  provisions  consistent 

with  technological  advances  in  mining, 

eliminate  unnecessary  and  duplicative 

standards  and  recordkeeping 

requirements,  and  allow  for  compliance 

alternatives. 

DATIS:  Written  comments  and  requests 

for  public  hearings  on  the  proposed  rule 

must  be  received  on  or  before  March  9, 

1990. 

AOORE88:  Send  comments  and  requests 

for  public  hearings  to  the  Office  of 

Standards,  Regulations,  and  Variances; 

MSHA.  Room  631.  Ballston  Towers  #3: 

4015  Wilson  Boulevard,  Arlington, 

Virginia  22203. 

ran  RmTHm  information  contact: 

Patricia  W.  Silvey,  Director,  or  Yvonne 

Johnson,  Project  Officer,  Office  of 

Standards,  Regulations,  and  Variances, 

MSHA,  (703)  235-1910. 

S  jpot£MENTAftY  INFOmtATION: 

L  Rulemaking  Background 

This  proposed  rule  is  part  of  MSHA's 
comprehensive  review  of  its  metal  and 
nonmetal  safety  and  health  standards. 
MSHA  announced  the  availability  of  a 
preproposal  draft  on  May  20, 1983  (48  FR 
22895],  and  invited  public  comment. 
During  the  review  process,  MSHA 
received  suggestions  and 
recommendations  from  many 
commenters.  MSHA  addressed 
commenters'  suggestions  in  the 
proposal,  as  well  as  the  specific  goals  of 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act 

To  aid  in  comparing  the  existing 
standards  with  the  revised  standards, 
this  document  includes  a  derivation 
table  and  a  distribution  table  which 
cross-referonce  the  existing  standard 
numbers  with  the  proposed  standard 
numbers.  In  the  following  discussion, 
the  designation  "56/57"  indicates  that 
the  standard  applies  to  both  parts  56 
and  57, 

The  proposed  revisions  to  Subpart  K 
of  parts  56  and  57  are  contained  in  eight 


distinct  categories,  titled:  "General;" 
"Work  on  Electric  Equipment  and 
Circuits;"  "Guarding,  Insulation, 
Separation/'  "Connections,  Switches, 
Controls;"  "Safety  Grounding;"  "Power 
Cables  and  Conductors;"  "Trailing 
Cables;"  and  'Trolley  Circuits  for  Track 
Haulage."  The  categorization  of  related 
standards  would  facihtate  location  and 
use  of  the  proposed  rule.  Definitions  of 
terms  used  throughout  and  specifically 
appUcable  to  subpart  K  would  be 
contained  in  proposed  S9  56/57.12000. 

IL  Discussion  and  Summary  of  the 
Proposed  Rule 

A.  General  Discussion 

In  drafting  this  proposed  rule,  MSHA 
considered  the  recommendations  of 
commenters  to  the  preproposal  draft. 
The  revisions  are  intended  to  provide 
mine  operators  with  improved  standards 
to  address  electrical  hazards.  The 
primary  benefit  of  the  proposed 
standards  would  be  increased 
protection  for  miners  who  are  exposed 
to  the  hazards  related  to  the  use  of 
electricity  in  metal  and  nonmetal  mines, 
and  the  prevention  of  future  electrical 
injuries  and  fatalities.  The  standards  are 
directed  toward  miner  safety,  rather 
than  protection  of  equipment 

MSHA  estimates  that  full  compliance 
with  the  existing  electrical  standards 
should  have  prevented  66  fatalities  and 
1,012  nonfatal  injiuies  from  1978  through 
1888.  During  this  same  period,  an 
estimated  additional  2  fatalities  and  17 
nonfatal  injuries  could  have  been 
prevented  under  the  proposal.  These 
additional  benefits  are  due  primarily  to 
the  proposed  requirement  for 
undervoltage  protection  and  the 
expansion  and  clarification  of  standards 
addressing  the  insulation,  termination, 
and  shielding  of  power  conductors.  The 
proposed  non-substantive  changes  to 
existing  standcu'ds,  such  as  expanded 
provisions  to  improve  clarity,  as  well  as 
the  proposed  new  requirement  for  a 
qualified  electrician  to  perform  specified 
work,  will  increase  the  likelihood  of 
preventing  injuries  that  should  have 
been  prevented  by  existing 
requirements. 

Electrical  hazards  are  a  leading  cause 
of  fatal  and  nonfatal  injuries  in  the 
nation's  metal  and  nonmetal  mines. 
MSHA  personnel  recently  undertook  an 
informal  analysis  of  all  electricity- 
related  accident  and  injury  reports  filed 
with  the  Agency  for  the  11-year  period 
1978  through  1988.  The  analysis  showed 
that  there  were  an  estimated  1,300 
electrical  accidents  occurring  during 
that  period,  involving  injuries  to  miners 
such  as  shocks  and  bums.  This  number 
includes  80  fatal  electrocutions. 


approximately  372  non-fatal  shock 
injuries,  and  841  bum  injuries.'  The 
results  of  MSHA's  accident  and  injury 
review  are  referred  to  throughout  the 
preamble  to  the  proposed  rule. 

The  following  is  an  approximate 
breakdown  of  the  major  electricity- 
related  contributing  factors  to  these 
injuries,  including  multiple  causes  for 
individual  injuries,  as  appropriate: 
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Such  accidents  cost  the  mining 
industry  $12,400  per  nonfatal  accident 
and  $674,000  per  fatal  accident  each 
year.  {Ret.  Bureau  of  Mines  Contract  JO 
113005;  Analysis  of  Economic  Impact  of 
Fatal/Nonfatal  Accidents  in  Surface 
Coal  and  Metal  and  Nonmetal  Mines, 
November  1983).  This  includes  losses 
fi^m  production  downtime,  direct  and 
indirect  damages  to  machinery,  and 
compensation  for  injury  and  loss  of  life. 

Electric  power  is  essential  to  the 
mining  and  processing  of  minerals. 
Many  types  of  mining  equipment  such 
as  continuous  miners,  loaders,  shuttle 
cars,  draglines,  shovels  and  drills,  are 
electrically  powered.  In  addition, 
electricity  is  used  for  the  transportation 
of  material  on  conveyors,  electric 
railroads,  and  for  processing  plants. 

While  the  usefulness  of  electricity  to 
the  mining  industry  is  undisputed,  there 
are  hazards  associated  with  its  use 
which  must  be  understood  and  avoided 
to  prevent  injuries.  Electrical  fault 
conditions  such  as  short-circuits, 
accidental  grounds,  overloads,  or  poor 
connections  can  cause  shocks,  bums, 
and  fires  resulting  in  death  and  injuries. 
Of  49  fatal  electrical  accidents  during 
the  six-year  period  1978-1983,  the 
majority  occurred  when  persons 
contacted  the  energized  frames  of 


■  The  analysis  did  not  Include  a  review  of 
mechanical  or  crushing  injuries  caused  by 
accidental  electric  equipment  startup. 
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equipment  or  contacted  exposed 
energized  parts  of  electric  equipment  or 
circuits. 

The  number  of  similar  electrical 
accidents  could  be  reduced  by  the 
proper  selection  and  installation  of 
equipment  by  enclosing  or  isolating 
energized  parts,  providing  safe  working 
space  around  equipment  using  adequate 
insulation,  safety  grounding,  and 
warning  signs,  locking  switches  in  the 
open  position  under  certain 
circimistances.  using  insulated  fiooring 
or  gloves,  and  regular  inspection  and 
maintenance.  The  proposed  rule  would 
provide  performance-oriented 
standards,  where  possible,  to  safeguard 
miners  against  the  hazards  arising  from 
the  use  of  electricity  in  mines. 

To  lessen  the  economic  impact  and 
allow  for  the  continued  use  of  existing 
equipment,  certain  proposed  standards 
would  provide  for  "grandfathering." 
Grandfathering,  and  the  use  of 
alternative  compliance  methods,  would 
address  the  economic  concerns 
expressed  by  small  mine  operators 
without  causing  a  diminution  of  safety. 
In  accordance  with  the  requirements  of 
the  Paperwork  Reduction  Act 
incorporations  by  reference  and 
recordkeeping  requirements  have  been 
deleted.  For  example,  the  proposal 
would  eliminate  the  existing 
recordkeeping  requirements  in  §§  56/ 
57.12028. 

B.  Transfers 

Two  existing  standards  which  are 
more  appropriately  addressed  in 
Subpart  K  (Electricity)  would  be 
transferred  from  Subpart  C  (Fire 
Prevention  and  Control).  They  are 
existing  §S  56/57.4011  and  57.4057. 
which  address  abandoned  electric 
circuits  and  trailing  cables.  They  are 
being  proposed  under  Subpart  K  as 
§§56/57.12104  and  57.12700.  The  existing 
standards  will  remain  codified  with  Fire 
Prevention  and  Control  standards  as 
§§56/57.4011  and  57.4057  until  revisions 
to  Subpart  K  are  published  as  a  final 
rule. 

C.  Incorporations  By  Reference 

Existing  §§  56/57.12045  and  56/ 
57.12048  incorporate  by  reference  the 
National  Electrical  Code  of  1968  (NEC). 
Existing  §§  56/57.12047  incorporate  by 
reference  the  National  Electrical ' 
Safety  Code  of  1961  (NESC);  Part  2: 
"Safety  Rules  for  the  Installation  and 
Maintenance  of  Electric  Supply  and 
Communication  Lines;"  and  Supplement 
2. 1968  (NESC).  The  NEC  contains 
nationally  recognized  safety  standards 
for  the  electrical  industry.  The  proposed 
rule  would  replace  the  incorporated 


documents  with  specific  performance- 
oriented  requirements. 

D.  Petitions  for  Modification 

Operators  with  petitions  for 
mot^fication  that  involve  the  standards 
revised  imder  the  proposed  rule  would 
need  to  determine  the  status  of  those 
petitions  before  the  effective  date  of  the 
final  rule.  For  proposed  standards  which 
are  renimibered.  but  remain 
substantively  unchanged  from  the 
existing  standards,  operators  with 
modifications  granted  for  these 
standards  need  not  reapply.  Operators 
with  modifications  granted  for 
standards  that  have  been  revised  would 
need  to  comply  with  the  new  rule  on  its 
effective  date.  New  petitions  for 
modification  of  the  rule  may  be 
submitted,  as  necessary,  in  accordance 
with  30  CFR  part  44.  If  Agency 
assistance  is  needed,  questions  should 
be  directed  to  the  appropriate  MSHA 
District  Office. 

E.  Definitions 

Sections  56/57.12000  would  contain 
definitions  of  terms  used  throughout  the 
proposal  which  apply  specifically  to 
Subpart  K.  to  facilitate  comprehension 
of  the  standards.  Existing  §§  56/57.2 
would  be  revised  and  several  definitions 
deleted  to  eliminate  repetition.  The 
proposal  would  incorporate  a  definition 
of  the  term  "cable"which  conforms  to 
that  used  by  the  Insulated  Cable 
Engineering  Association  (ICEA).  The 
term  is  used  in  several  of  the  proposed 
standards,  and  it  is  defined  in  response 
to  commenters,  concerns  that  a 
distinction  needs  to  be  made  between 
"power  cables"  and  other  specific  types 
of  cables. 

A  power  cable  would  be  defined  so  as 
to  encompass  all  types  of  cables, 
including  feeder  cables,  trailing  cables, 
and  flexible  cords  which  conduct  power. 
Several  commenters  to  the  preproposal 
draft  objected  to  this  definition  and 
suggested  exclusion  of  low  energy 
cables  such  as  communication, 
instrumentation  and  control  cables.  This 
recommendation  was  adopted  and  is 
reflected  in  the  proposed  language. 

The  definition  of  "cable"  was  revised 
to  reflect  that  a  cable  may  include 
iminsulated  equipment  safety  grounding 
conductors  to  distinguish  it  from  a 
"conductor".  Commenters  also 
requested  that  a  specific  definition  of 
the  term  "trailing  cable"  be  included  in 
the  proposal  to  identify  it  as  a  special 
purpose  flexible  power  cable. 

The  proposed  definition  of  a  "circuit 
breaker"  is  consistent  with  the  Institute 
of  Electrical  and  Electronics  Engineers 
(IEEE)  and  NEC  definitions  of  the  term. 
The  phrase  "injury  to  itself  would  be 


replaced  with  the  phrase  "damage  to  the 
device".  One  commenter  suggested  that 
the  definition  of  a  circuit  breaker  should 
include  "overeurrent  and  ground-fault 
settings."  This  approach  would  result  in 
redundancy,  as  specific  overourrent  and 
ground-fault  settings  are  listed  within 
the  proposed  standards  in  subpart  K. 

Commenters  also  suggested  that  the 
word  "current"  be  substituted  for 
"overeurrent"  stating  that  "overeurrent" 
does  not  allow  for  use  of  magnetic  and 
filament  type  breakers.  Overeurrent  was 
retained  because  it  addresses  the 
intended  hazards  and  is  consistent  with 
IEEE  and  NEC  definitions.  As  used  in 
the  proposed  definitions,  it  means  any 
current  in  excess  of  the  rated  current  of 
equipment  or  the  ampacity  of  a 
conductor,  which  may  result  from 
ground-fault  overload  or  short-circtiit 
conditions. 

This  proposal  would  revise  the 
existing  definition  of  a  "conductor"  in 
response  to  recommendations  from 
several  commenters.  The  proposal 
would  clarify  that  a  conductor  is  a  wire 
which  is  intended  to  carry  an  electric 
current  This  change  would  prevent 
application  of  electrical  requirements  to 
materials  such  as  messenger  wires, 
metallic  equipment  fi-ames,  and  fences 
which  are  capable  of  carrying  electric 
current  but  are  not  intended  for  that 
purpose.  This  change  would  not  except 
messenger  wires  intended  for  use  as 
equipment  safety  grounding  conductors 
from  complying  with  appUcable 
requirements. 

"Equipment  safety  grounding 
conductor"  would  be  a  new  term 
describing  the  conductor  which 
connects  the  non-current-carrying 
metallic  parts  of  electric  equipment 
raceways  and  other  metaUic  enclosures 
to  the  safety  grounding  system. 
Commenters  suggested  using  the  term 
"equipment  grounding  conductor,"  as 
used  by  the  NEC.  The  NEC  is  design- 
oriented  and  related  directly  to  the 
installation  and  protection  of  equipment 
By  contrast,  MSHA's  proposed 
standards  are  primarily  performance- 
oriented,  and  intended  to  enhance  miner 
safety.  In  the  Agency's  view,  it  is 
important  to  stress  that  grounding  is 
intended  to  safeguard  persons  from 
shock  and  bums,  and  not  primarily  to 
protect  equipment.  Conveying  this 
concept  would  best  be  accomplished  by 
using  the  term  "equipment  safety 
grounding  conductor"  as  opposed  to 
"equipment  grounding  conductor."  The 
IKF.F.  Standard  277-1983,  "IEEE 
Recommended  Practice  for  Cement 
Plant  Power  Distribution,"  uses  this  term 
to  describe  proper  equipment  grounding 
of  quarry-related  mining  equipment,  and 
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its  Standard  Dictionary  of  Electrical 
andWectronics  7'en77S.  IEEE  Standard 
100-1377,  defines  "safety  ground 
conductor"  in  essentially  the  same 
manner  as  the  proposed  definition. 

The  existing  definition  of  the  word 
"insulated"  would  "be  revised  by 
removal  of  explanatory  language  and 
clarification  that  compliance  flexibility 
exists.  The  existing  definition  of 
"insulation"  would  be  deleted,  as  its 
meaning  is  spelled  out  within  the 
proposed  standards. 

New  defmitions  of  the  terms  "mobile 
electric  equipment"  "portable  electric 
equipment"  and  "stationary  electric 
equipment"  would  be  included  in  the 
proposal  as  a  means  for  classifying 
equipment  according  to  the  electrical 
hazards  associated  with  its  use.  Varying 
methods  of  protection  would  be  required 
under  the  proposal  in  accordance  with 
the  type  of  equipment.  Therefore, 
separate  definitions  were  necessary  to 
distinguish  between  machine  types. 
Equipment  characteristics  such  as 
facility  and  method  of  movement  and 
type  and  duration  of  use  were 
considered  Jn  defining  these  terms. 

The  proposal  would  incorporate  a 
new  definition  of  the  term  "overcurrent" 
derived  from  commenter  suggestions 
and  the  NEC  definition.  Commenters 
indicated  that  a  definition  is  necessary 
to  distinguish  "overcurrent"  from 
"overload."  Overcurrent  is  a  descriptive 
term  appUed  to  ground-fault,  short- 
circuit  and  overload  conditions,  where 
equipment  is  operated  or  conductors  are 
loaded  in  excess  of  their  rating  or 
ampacity.  The  proposed  defmition  of 
"overload"  would  revise  the  existing 
definition  to  clarify  the  term,  and 
distinguish  it  from  other  faults.  It  is 
consistent  wttfi  tiie  NEC  definition  of  an 
overload. 

Several  of  the  proposed  standards 
would  require  electrical  work  to  be 
performed  by  a  "qualified  electrician." 
That  term  is  new,  and  would  be  defined 
as  an  individual  who  has  met  the 
requirements  of  proposed  SI  56/ 
57.12100.  Those  sections  would  require 
certain  mine  electricians  to  be  qualified 
under  an  operator's  electrical  training 
and  qualification  program. 

The  proposal  would  include  a  new 
definition  of  the  term  "rated,"  as  used  in 
Subpart  K.  A  device  is  rated  by  testing  it 
and  making  a  comparison  with  a 
national  consensus  standard  such  as 
those  prepared  by  the  American 
National  Standards  Institute  (ANSI). 
Underwriters  Laboratories  (UL],  the 
IEEE,  the  ICEA,  and  Factory  Mutual 
(FMJ.  If  no  nationally-developed 
consensus  standard  is  applicable,  the 
manufacturer  provides  documentation 


that  a  device  has  been  tested  and  does 
not  present  a  bum,  fire  or  shock  hazard. 

The  proposed  new  definition  of  the 
term  "safety  grounding  system"  is 
derived  from  the  IEEE  and  NEC 
definitions  of  "grounding  system"  and 
"equipment  grounding  conductor."  It 
would  be  defined  as  a  complete 
installation  intended  to  provide  a  low- 
impedance  fault  current  path  to  the 
system's  protective  device  for  non- 
current-canying  metallic  parts  enclosing 
electric  conductors  or  circuits. 

Tlie  proposal  would  modify  the 
existing  definition  of  a  "short  circuit"  by 
changing  the  term  "resistance"  to 
"impedance"  as  suggested  by 
commenters.  The  term  "potential"  has 
been  retained  and  tsconsistent  with  the 
IEEE  definition  (Standard  100-1977). 

Several  other  definitions  have  been 
included  in  the  proposal  to  facilitate 
interpretation  of  tiie  proposed  standards 
and  identify  new  terms.  For  instance, 
the  proposed  rule  would  utilize  the 
terms  "nominal  voltage,"  "jacket"  and 
"ground  fault."  They  have  been 
explained  in  proposed  S§  56/57.12000 
for  convenience. 

Existing  definitions  of  the  terms  "low 
potential"  and  "high  potential"  would  be 
eliminated  under  tixe  proposal.  In  lieu  of 
utilizing  broad  voltage  classifications, 
the  proposed  standards  would  apply  to 
specific  equipment  or  circuit  voltages. 
Therefore,  the  low-  and  high-voltage 
categories  wete  no  longer  necessaiy. 
Likewise,  existing  definitions  of 
"electrical  grounding"  and  "reverse- 
ciurrent  protection"  would  be  deleted,  as 
they  are  not  used  in  the  proposed 
standards.  The  definition  of  a 
"distribution  box"  would  be  included  in 
the  applicable  standards. 

F.  Section-by-Secfion  Analysis 

The  following  analysis  examines  the 
proposed  rule  and  its  effect  on  existing 
standards. 

General 

Sections  56/57.12100    QuaUfied 
Electricians 

Sections  56/57.12100  would  be  new, 
addressing  the  qualification  of  mine 
electricians.  Because  of  die  danger  and 
difficulty  involved  tn  some  mine 
electrical  work.  Subpart  K  would  require 
certain  tasks  to  be  performed  by  a 
qualified  electrician.  This  standard 
would  require  sudi  work  to  be 
performed  by  individuals  who  have  met 
the  requirements  of  an  operator's 
qualification  program.  In  the  Agency's 
view,  «uch  j)er8onf  would  possess  die 
knowledge  and  skill  necessary  to  tsfely 
and  accurately  complete  electrical  work 


which  affects  their  own  well-being,  as 
well  as  the  weU-being  of  other  miners. 

The  need  for  specific  qualifications  to 
perform  electrical  work  is  illustrated  by 
the  number  and  types  of  electrical 
accidents  occurring  in  metal  and 
nonmetal  mines.  A  review  of  electrical 
accident  reports  from  1978  through  1988 
has  mdicated  diat  17  of  the  80 
electricity-related  fatalities  during  that 
time  (approximately  21%),  and  382  of  the 
1213  nonfatal  electricity-related  injuries 
(approximately  32%)  reported  involved 
persons  who  had  not  been  properly 
trained  in  electrical  work  procedures. 
Many  of  the  injuries  and  fatalities 
reported  to  M9HA  involved  non- 
electricians  engaged  in  electrical 
maintenance  or  repair  work.  For 
example,  in  1986,  a  mechanic  was 
electrocuted  when  he  inserted  fuse  cut- 
outs, one  in  each  hand,  into  a  high- 
voltage  overhead  feeder  while  standing 
in  the  raised  budcet  of  a  frontend  loader. 
An  individual  trained  in  electricity  and 
its  hazards  would  never  have  attempted 
this,  knowing  such  a  procedure  would 
lead  to  death  or  serious  injury. 

The  intent  oT  the  standard  is  to  assure 
that  persons  engaged  in  dangerous 
electrical  work  are  made  aware,  not 
only  of  the  proper  technical  procedures, 
but  of  the  hazards  associated  with  such 
work.  Additionally,  requiring  certain 
work  to  be  performed  by  trained, 
qualified  electricians  would  serve  to 
enhance  compliance  with  other 
mandatory  electrical  standards  in  30 
CFR  parts  56  and  57.  Persons 
knowledgeable  in  these  requirements 
are  more  apt  to  be  diligent  in  complying 
with  them. 

The  standard  would  offer  a  wide 
variety  of  compliance  alternatives,  to  be 
chosen  at  the  option  of  the  mine 
operator.  For  instance,  metal  and 
nonmetal  mine  electricians  could  be 
qualified  under  procedures  used  by 
other  Federal  or  state  agencies.  As  an 
alternative,  operators  could  take 
advantage  of  labor  union  apprenticeship 
programs  for  the  qualification  of  mine 
electricians,  as  is  presentiy  the  practice 
in  some  mines.  This  flexibihty  in 
comphanoe  alternatives  would  serve  to 
promote  training  of  mine  electricians. 
MSHA  does  not  want  to  discourage 
participation  in  training  programs,  such 
as  myaiice ships,  under  the  standard. 
AddMoBlfly,  electrical  work  is  often 
done  by  independMt««itractars. 
particularly  in  annillflr-iBetal  and 
nonmetel  mines.  Providmg  qualification 
complianoe  altemttvas  would  not 
disallow  sadi-a  piafAiae. 
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Sections  56/57.12101    Electric 
Equipment  and  Conductors 

This  proposed  standard  would  revise 
and  combine  existing  §  §  56/57.12002, 
56/57.12030.  56/57.12035,  56/57.12040 
and  56/57.12041.  It  would  address  safe 
practices  for  the  selection,  installation, 
use  and  maintenance  of  electric 
equipment  and  conductors.  Paragraph 
(a)  would  require  electric  equipment  and 
conductors  to  be  installed  and 
maintained  by  a  qualified  electrician, 
and  used  in  a  manner  which  prevents 
shock  and  bum  hazards  to  persons. 
Equipment  and  conductors  presenting 
such  hazards  would  be  required  to  be 
tagged  and  the  hazard  corrected.  This 
would  assure  that  persons  responsible 
for  the  maintenance  and  repair  of 
electric  equipment  have  the  knowledge 
and  skill  necessary  to  perform  the  work 
safely,  and  that  miners  working  near 
electric  equipment  are  not  exposed  to 
the  risk  of  injury. 

The  preproposal  draft  Usted  several 
environmental  factors  to  be  considered 
with  the  use  of  electric  equipment  and 
wiring.  Several  commenters  suggested 
that  paragraph  (a)  be  deleted  or  revised, 
because  the  environmental  factors  listed 
were  vague  and  did  not  enhance  safety. 
The  enviroiunental  factors  Usted  in 
paragraph  (a)  have  been  deleted,  and 
the  standard  has  been  revised  to  clarify 
its  intent. 

Paragraph  (b)  would  require  electric 
equipment  and  conductors  installed 
after  the  effective  date  of  the  rule  to  be 
selected  and  located  in  surroundings 
compatible  with  their  design  and 
intended  use.  This  would  minimize  the 
compliance  burden  of  the  proposal  on 
operators,  particularly  of  small  mines, 
while  assuring  miner  protection  on 
newly  installed  equipment 

Sections  56/57.12102    Bare  Conductors 

This  section  would  revise  existing 
§§  56/57.12012.  It  would  limit  die 
allowable  voltage  of  bare  conductors 
accessible  to  contact  by  persons  to  40 
volts.  Several  commenters  beUeved  that 
the  preproposal  draft  coverage  of  all 
bare  conductors  accessible  to  contact 
would  expand  the  scope  of  the  existing 
standards,  which  only  address  bare 
signal  wires.  This  position  was  not 
adopted  in  the  proposal  because  the 
same  shock  hazard  exists  on  all  exposed 
bare  conductors,  regardless  of  whether 
it  is  a  signal  wire  or  power  conductor. 

In  the  preproposal  draft  the  term 
"potential"  in  existing  S§  56/57.12012 
was  replaced  by  the  more  accepted  and 
recognized  term  "voltage."  The  term 
"inadvertent"  was  added  to  clarify  that 
the  phrase  "accessible  to  contact" 
means  accessible  to  inadvertent  or 


unintentional  contact.  These  revisions 
would  be  retained  in  the  proposed  mle. 

Sections  56/57.12103    Overcurrent 
Protection 

Sections  56/57.12103  would  require 
overload  and  short-circuit  protection  for 
electric  circuits  and  equipment  other 
than  trailing  cables,  with  fuses  or  other 
automatic  circuit  interrupting  devices. 
Such  devices  would  be  required  under 
paragraph  (a)  to  safely  interrupt  the 
circuit  under  all  overload  and  short- 
circuit  fault  conditions.  Overcurrent 
protection  for  trailing  cables  and  trolley 
circuits  would  be  addressed  in  proposed 
SS  56/57.12701  and  56/57,12801, 
respectively. 

Performance  requirements  for 
overcurrent  protective  devices  would  be 
spelled  out  in  the  proposed  mle,  based 
on  references  to  the  ratings  tables 
accompanying  the  proposal.  The 
standard  and  tables  would  replace 
existing  §S  56/57.12001  and  56/57.12065. 
The  tables  accompanying  the  proposal 
would  codify  overcurrent  protection 
requirements,  eliminating  need  for 
reference  to  the  NEC.  They  are  derived 
from  accepted  safety  standards,  as  well 
as  information  taken  from  the  NEC. 

The  overcurrent  protection  provisions 
and  the  tables  specifying  ratings  and 
settings  for  protective  devices  would 
assure  proper  deenergization  of  circuits 
and  equipment  in  the  event  of 
overcurrent  conditions.  Arcing  and 
conductor  overheating,  and  the  resulting 
hazards  to  miners  such  as  fires  and 
electrical  shock  would  thereby  be 
prevented. 

Under  paragraph  (b),  motors  would  be 
required  to  be  protected  against 
overloads  at  no  more  than  125  percent  of 
their  full-load  current  and  paragraph  (c) 
would  require  short-circuit  protection  of 
motors  as  specified  in  Tables  56/ 
57.12103-1  and  56/57.12103-2.  Some 
commenters  were  concerned  that 
specified  values  could  prevent  motors 
from  starting.  The  values  are  based  on 
the  NEC,  and  should  not  pose  frequent 
start-up  problems.  However,  in  the 
eventuality  that  the  specified  values 
would  cause  insufficient  current  for  the 
starting  of  altemating-current  (ac) 
motors,  paragraph  (d)  would  permit 
adjustments  in  circuit  breaker  trip 
values.  In  no  instance  would  the  setting 
be  permitted  to  exceed  1300  percent  of 
the  motor's  full-load  current  on 
instantaneous-trip  circuit  breakers,  or 
400  percent  of  the  motor's  full-load 
current  for  inverse-time  circuit  breakers. 
Therefore,  the  standard  would  provide 
maximum  circuit  protection,  but  would 
allow  for  the  practical  necessity  of 
having  sufficient  ciurent  for  equipment 
start-up. 


Paragraph  (e)  would  require  all  three- 
phase  motors  to  be  protected  so  that  an 
overcurrent  in  any  phase  will  deenergize 
all  ungrounded  phases.  This  would 
assure  that  the  remaining  phase 
conductors  will  not  also  become 
overloaded  and  increase  the  risk  of 
shocks  and  fires.  Under  paragraph  (f), 
transformers  would  have  to  be  protected 
on  the  primary  side,  with  overcurrent 
protection  rated  at  no  more  than  250 
percent  of  their  rated  full-load  current. 

Paragraph  (g)  would  provide  that 
when  the  required  rating  of  a  fuse  or 
circuit  breaker  without  an  adjustable- 
trip  imit  does  not  correspond  to  a 
standard  rating  for  fuses  or  circuit 
breakers,  the  protective  device  used 
would  not  be  permitted  to  exceed  the 
next  higher  standard  rating.  In  such 
cases,  the  Agency  would  permit  the  use 
of  a  lower  standard  rating,  or  the  next 
higher  standard  rating  to  allow  for 
flexibility  when  necessary. 

Circuit  breakers  or  fuses  providing 
short-circuit  protection  would  be 
required  under  paragraph  (h)  to  be 
installed  where  the  circuit  conductors 
are  connected  to  the  supply.  However, 
feeder  tap  conductors  which  are  25  feet 
or  less  in  length,  have  ampacities  of  at 
least  one-third  of  the  ampacity  of  the 
feeder  conductors,  and  terminate  at  a 
circuit  breaker  or  fuse  with  current 
ratings  that  do  not  exceed  the  ampacity 
of  the  feeder  tap  conductors,  would  not 
have  to  meet  the  requirements  of  thi% 
provision.  The  25-foot  requirement  is 
consistent  with  national  standards, 
which  recognize  that  a  longer  length 
could  significantly  increase  the 
resistance  in  the  circuit  The  proposal 
would  limit  the  resistance  in  the  circuit 
to  a  value  that  would  allow  adequate 
fault  current  to  flow  through  the  system, 
thereby  allowing  the  system  overcurrent 
protection  to  properly  operate. 

Paragraph  (i)  would  require  wiring  to 
be  protected  at  no  more  than  the 
ampacity  specified  in  proposed  S  {  56/ 
57.12601.  However,  as  specified  in 
paragraph  (j),  overcurrent  protection 
would  not  be  required  on  incandescent 
lamps  supplied  from  direct-current  (d-c) 
systems,  provided  the  length  of 
ungrounded  conductors  does  not  exceed 
eight  feet.  MSHA  experience 
demonstrates  that  a  requirement  for 
overcurrent  protection  in  these 
circumstances  would  not  be  justified, 
since  the  design  of  incandescent  bulbs  is 
such  that  their  filaments  will  fuse  during 
an  overcurrent  situation.  The  higher 
resistance  of  a  conductor  longer  than 
eight  feet  could  cause  it  to  overheat  in 
such  a  situation,  posing  a  fire  hazard  to 
miners. 
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Paragraph  (k)  would  state  that  the 
overload  protection  requirements  of  the 
standard  would  not  apply  where 
interruption  of  a  circutt  presents  a 
hazard  to  persons.  However,  measures 
would  have  to  be  taken  to  warn  persons 
when  an  overload  occurs.  Two 
examples  of  where  an  overload  warning 
woiild  be  permitted  are:  (11  An 
electrically  driven  fire  pump  providing 
water  or  fire  retardant  to  fi^t  a  fire 
which  endangers  miners,  (2)  an 
electricaUy  driven  mine  hoist  used  to 
transport  nrniers  to  «  safe  location 
during  an  emergency  evacuation. 
Overload  warning  could  be  given  by  a 
warning  Hght  or  alarm  which  clearly 
indicates  that  the  circuit  is  oArerioaded. 

Paragraph  (1)  is  new,  and  would 
prohibit  connection  of  fuses,  circuit 
breakers,  or  a  combination  of  both  in 
parallel.  This  would  ensure  that  the 
integrity  of  the  protective  device  is 
maintained,  and  that  ratings  for 
protective  overcurrent  devices  are  used 
which  will  not  cause  damage  to  the 
circuit  The  design  of  fusee  and  circuit 
breakers  presently  employed  in  the 
industry  requires  full-line  current  for  the 
devices  to  accurately  and  reliably 
operate  within  their  parameters. 

Sections  56/57.12104    Unused 
Conductors 

This  standard  would  revise"  existing 
S§  56/57.4011  and  would  transfer  these 
Subpeirt  C  (Fire  Prevention  and  Control) 
standards  to  Subpart  K,  because  the 
hazards  addressed  are  electrical.  The 
proposal  addresses  shock  hazards 
created  when  a  person  comes  into 
contact  with  abandoned  or  untreed 
energized  conductors. 

The  existing  standard  would  be 
revised  to  clarify  the  meaning  of  the 
term  "abandoned"  and  identify  the  tjrpe 
of  equipment  the  standard  addresses.  In 
response  to  commenters,  the  term 
"conductors"  is  substituted  for  the 
phrase  "electric  wning"  and  die 
subheading  changed  from  "unused 
wiring"  to  "unused  conductors."  Some 
commenters  stated  that  confusion  exists 
about  where  conductors  should  be 
disconnected.  The  proposal  specifies 
that  the  disconnection  shall  be  made  at 
the  conductor's  supply  point.  The 
standard  would  also  include  the  option 
of  insulating  the  conductor  ends  and 
locking-out  the  circuit  to  allow  for 
maintenance  and  repair,  as  suggested  by 
some  commenters.  MSHA  considers  the 
combination  of  insulating  and  locking- 
out  exposed  ends  to  provide  protection 
equivalent  to  removing  the  conductor 
from  its  supply  source.  If  the  conductors 
were  merely  insulated,  and  the  supply 
source  was  not  also  locked  out.  an 
individual  would  be  able  to  energize  the 


conductor  by  mittake.  In  addition,  the 
insulaetioii  could  be  damaged,  xendering 
it  ineffective.  Locking-out  would  provide 
back'op  protection.  The  combination  of 
these  two  would  make  it  impossible  to 
mistakenly  energize  an  unused 
conductor. 

Sections  56/57.12105    Doors  and  Cover 
Plates 

This  standard  would  revise  existing 
S  S  56/57.12032,  and  woidd  require  that 
doors  and  cover  pistes  on  electric 
equipment  which  allow  access  to 
electric  connections  be  kept  closed, 
except  during  installation,  testing  and 
repairs.  "Ute  term  "door"  wo\ild  be 
substituted  for  the  term  "inspection"  for 
clarity.  Commenters  indicated  that  a 
shook  hazard  occurs  only  with  exposed 
uninsulated  connections,  and 
recommended  the  standard  apply  only 
to  these  connediuns.  This 
recommendation  was  not  adopted  in  the 
proposal,  since  insulated  connections 
are  exposed  to  damaging  environmental 
conditions  such  as  water,  surih^t 
vibration  and  material  spillage,  which 
can  cause  deterioration  of  the 
insulation.  If  insulated  connections  are 
damaged  and  accessible  to  contact  a 
shock  hazard  would  exist 

One  effect  of  this  standard  would  be 
to  assure  that  control  switches  are  not 
located  in  the  same  compartment  as 
electric  connections.  To  operate  such 
switches,  persons  should  not  be  exposed 
to  injury  through  contact  with  electrical 
connections.  Such  switches  should  be 
positioned  on  the  outside  of  the 
compartments. 

Sections  ^J7.12106    Danger  Signs 

This  proposed  section  is  derived  from 
and  combines  existing  S8  56/57.12021 
and  56/57.12022.  It  would  require  the 
posting  of  visible  danger  signs  at  all 
substations,  switchyards  and  control 
centers  to  warn  against  entry  by 
unauthorized  persons,  due  to  potential 
shock  and  electrocution  hazards 
involved  with  such  locations. 

Several  commenters  objected  to  the 
preproposal  draft  standard's  application 
to  "major  electrical  installations," 
stating  that  its  scope  would  require 
posting  of  warning  signs  in  unnecessary 
areas.  In  response  to  these  concerns,  the 
proposal  has  been  revised  to  require 
posting  of  signs  only  at  the  specified 
areas.  The  proposal  would  adopt 
commenters'  recommendations  that  the 
term  "prohibit"  be  deleted  since  signs 
cannot  prohibit  entry,  but  only  warn 
against  entry.  One  commenter 
recommended  that  warnings  should  be 
aimed  at  "unauthorized  persons."  This 
suggestion  was  not  adopted  because  the 


proposed  language  adequately  identifies 
persons  to  be«lerted  by  warning  signs. 

Sectiona  56/57.12130    Clearance  of 
Equipment 

This  section  would  combine  and 
revise  existing  Si  56/57.12045  and  56/ 
57.12071.  It  would  address  shock 
hazards  created  when  equipment  such 
as  cranes,  trucks,  end-loaders,  shovels, 
ladders,  surveyor  rods,  tools  or  supplies 
contact  bare  overhead  conductors. 
According  to  MSHA's  review  of  injury 
reports  from  1978  dutiugh  1988, 
approximately  75  electrical  injuries, 
including  22  fatalities,  have  occurred 
under  these  circumstances. 

Paragraph  (a)  would  require  bare 
overhead  conductors  of  more  than  650 
volts,  line-to-line,  installed  parallel  to 
roadways  and  under  which  haulage 
trucks  have  access,  to  be  suspended  at 
least  ten  feet  higher  than  the  raised  bed 
of  any  haulage  truck  used  at  the  mine.  A 
ten-foot  clearance  would  prevent 
contact  by  individuals,  as  well  as 
accidental  energization  of  the  haulage 
equipment  frame.  Commenters  believed 
that  this  provision  would  require  all 
overhead  high-vohage  conductors  to  be 
raised.  The  proposal  has  been  revised  to 
only  address  conductors  alongside  the 
road,  and  not  those  that  cross  over  the 
road.  An  example  would  be  a  truck 
parking  area  adjacent  to  a  haulage  road. 
In  response  to  commenters'  suggestions, 
the  proposal  would  apply  only  to  bare 
conductors  of  more  than  ^0  volts. 
MSHA  estimates  that  half  of  the 
electricity-related  fatalities  from  1978 
through  1988 Involved  greater  than  650 
volts. 

Under  paragraph  (b),  when  equipment 
is  moved  or  operated  near  energized 
bare  overhead  conductors  of  less  than 
69,000  volts,  and  the  dearanoe  is  less 
than  10  feet,  the  conductors  would  be 
required  to  be  deenergized,  or  other 
precautionary  measures  taken  to 
prevent  energization  of  the  equipment 
frames.  This  provision  woidd  not  apply 
to  trolley  conductors,  but  would  apply  to 
overhead  utility  or  power  conductors.  It 
would  minimize  the  risk  of  persons 
being  shocked  or  electrocuted  through 
contact  with  energized  conductors. 

Paragraph  (c)  would  contain  safety 
precautions  to  be  used  when  equipment 
is  moved  or  operated  near  energized 
bare  overhead  conductors  of  69.000  volts 
or  more.  Such  conductors  would  be 
required  to  be  deenergized,  or  a 
minimiim  clearanoe  estabhshed  between 
the  conductor  and  the  equipment  as 
specified  in  Table  56/57.12130, 
accompanying  the  standard.  The 
distances  apecified  would  provide 
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minimum  safety  clearance  for  the 
protection  of  persons. 

Commenters  expressed  concern  that 
compliance  with  the  preproposal  draft 
requirement  of  a  50-foot  limitation  for 
storing  ami  stockpiling  supphes  and 
materials  near  overhead  hig^-voltage 
conductors  would  be  difficult  to  achieve. 
In  response  to  these  concerns,  the  50- 
foot  limitation  was  deleted.  Paragraph 
(d)  of  the  proposal  would  only  prohibit 
storage  and  stockpiling  of  supplies  and 
materials  directly  underneath  bare 
conductors. 

Wofk  on  Electric  Equipment  and 
Cirodti 

Sections  56/57.12200    Lockout 
Proceduiea. 

This  section  would  revise  existing 
SS  56/57.12016  and  56/57.12017.  It  would 
mandate  lockout  procedures  to  provide 
protection  against  mechanical  and 
electrical  hazards.  Paragraph  (a)  would 
require  electric  circuits  and  equipment 
to  be  deenergized  before  electrical  or 
mechanical  work  is  performed  on  them, 
except  when  energization  is  necessary 
for  performing  mechanical  work.  This 
provision  would  assure  that  persons  are 
protected  against  shock  and 
elecfrocutitm,  as  well  as  being  caught  in 
or  pinned  by  equipment 

From  1978  tiirough  1988,  there  were 
209  electriciJ  injuries,  including  40 
fatalities,  involving  contact  with 
voltages  over  650  volts.  During  the  same 
time  period.  MSHA  estimates  that  510 
accidents,  19  fatal,  occurred  during 
electrical  maintenance  work.  For 
example,  one  individual  was  killed  by 
contacting  an  energized  13,200-volt  line 
while  cleaning  an  insulator.  If  the  cirtniit 
had  been  properly  deenergized  and 
locked  out  during  maintenance,  the 
fatality  would  not  have  occurred. 
Performance  of  work  on  equipment  or 
circuits  which  were  not  properly  locked 
out  was  a  contributing  factor  in  309 
nonfatal  and  21  fatal  accidents  during 
that  time.  Many  of  the  victims  had 
attempted  to  work  directly  on  energized 
circuits.  The  proposed  standard  would 
strengthen  existing  standards  to  assuie 
that  electrical  and  mechanical  work  is 
performed  with  minimum  risk,  and  that 
involved  circuits  and  equipment  are 
deenergized  unless  power  is  essential  to 
performing  mechanical  work. 

Paragraph  (b)  would  require 
installation  of  individual  padlocks  for 
each  person  performing  work  and 
individual  t^s  identifying  each  person 
to  prevent  the  circuits  from  being 
inadvertenUy  energized  and  equipment 
set  in  motion  prior  to  the  completion  of 
work.  Additionally,  to  assure  the  safety 
of  each  individual,  only  the  person 


installing  a  padlock  or  tag  would  he 
permitted  to  nmove  it  The  pcovision  in 
existiDg  Sfi  50/57.12016  allowing 
authorized  persons  to  remove  locks  and 
tags  would  not  be  retained  under  the 
proposal  in  order  to  enbcmce  miner 
safety. 

There  may  be  some  unusual 
circtmistances  in  which  ttie  mine 
operator  could  demonstrate  a  need  lo 
remove  an  employee's  lock.  Recently, 
the  Occupational  Safety  and  HeaWh 
Administration  (OSHA)  issued  a  final 
rule  with  such  an  exception.  {54  FR 
36644)  Under  the  OSHA  rule,  the 
employer  could  remove  an  employee"* 
lock  if,  at  a  minimum,  the  employer  kss 
procedures  to:  verify  that  the  employee 
is  not  at  the  facility:  make  all  reasonable 
efforts  to  contact  and  inform  the 
employee  that  the  lodi  has  been 
removed:  and  ensure  that  the  employee 
knows  that  the  lock  has  been  removed 
before  resuming  work  at  the  facility.  The 
Agency  solicits  comments  on  whether 
and  under  what  circumstances  such  an 
exception  would  be  appropriate  for 
metal  and  nonmetal  mining. 

At  least  two  of  the  fatal  accidents 
previously  mentioned  occurred  when 
power  was  accidentally  applied  to 
circuits  being  tested.  The  proposed 
requirement  would  greatly  reduce  the 
likeUhood  of  accidental  reenergization 
before  all  persons  are  able  to  place 
themselves  out  of  danger,  or  before  each 
person  working  on  the  circuit  is 
identified.  Each  individual  would  be 
made  responsible  for  installing  and 
removing  a  padlock  and  tag.  At  the 
change  of  shifts,  it  would  be  the 
respoQsibility  of  a  foreman  or  other 
supervisory  personnel  to  assure  that  the 
circuit  or  equipment  being  worked  on  is 
properly  tagged  or  locked  out 

Tlie  rule  would  speciHcally  require  a 
padlock  for  locking  out  purposes  since 
this  device  is  presently  in  use 
throu^out  the  industry.  Most  electric 
equipment  in  use  is  capable  of  easy 
installation  of  a  means  to  attach  a 
padlock.  The  Agency  does  not  foresee  a 
necessity  for  extensive  alteration  of 
equipment  designs  for  compliance 
purposes.  MSHA  considers  padlocks  to 
be  the  most  reliable,  tamper  proof 
devices  available  for  the  purpose. 

The  need  for  both  locks  and  tags 
stems  from  the  nature  of  the  mining 
industry.  Specifically,  the  undergroimd 
environment  is  normally  quite  dark, 
making  it  difficult  to  visually  ascertain 
whether  a  tag  has  been  affixed  to  a 
circuit.  Additionally,  mining  differs  from 
other  industries  in  the  lengths  of  the 
circuits  used.  An  electrical  cable  used 
underground  may  extend  hundreds  of 
feet  snaking  around  comers  and  entries. 
Such  use  would  be  unusual  in  a  non- 
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mining  setting.  I^Kse  conditions 
facilitate  the  possibility  of  electiteal 
accidenia  aijsen'  aporopriate 

pfBC«uiJ.>'.s  <^'H.  \r  a,::Hie  ft  Tteedlor 
n^HEin^  £tott  iuus-ii^  uu:  and 
eleotakaiMaitior  equipment  betes 


permit  the  option  of  1  __ 
and  equipment  alone  is  surface  facilities 
and  structures  which  are  more  similar  to 
typical  Industrie  ataeq^heres. 

Paragraph  (c)  of  the  proposed  rrfa 
would  pennH  lestiiig  to  locate  elettilual 
problems  and  ai^uirtlBg  of  energizev 
circuits,  provided  safety  precautions  are 
taken.  The  circuit  vdhage  would  have  to 
be  10«3  vohs  or  less,  the  work 
performed  by  a  qualified  electrician,  as 
specified  in  proposed  55  56/57 .12W8. 
and  procedures,  tools  and  equipment 
used  which  are  designed  to  assure 
personal  safety.  This  would  be  an  option 
only  when  it-nrotdd  In  inqiractical  to 
deenergize  fte  circuit.  The  term 
"troubleshooting"  was  deleted  and  die 
word  "adjusting"  is  now  used  for 
clarification. 


Sections  56/57.122(H    Plugs 
Receptacles 

This  standard  would  revise  existing 
S  S  56/57,12007.  It  would  help  to  reduce 
shock  and  bum  hazards  by  prohibitii^ 
the  practice  of  making  or  breaking  cable 
connections  under  load  on  circuits 
greater  than  150  volts,  line-to-ground. 
The  proposal  has  been  clarSied  by 
inclusion  of  a  voltage  limitation,  and 
would  allow  for  connectors  of  the  load- 
break  type.  The  tide  of  the  preproposal 
draft  standard  "Load-Break 
Disconnects,"  was  revised  in  response 
to  comments  that  the  title  and 
standard's  language  were  inconsisteai. 

Some  commenters  suggested  the 
voltage  level  be  raised  to  480,  while 
others  suggested  it  be  deleted  It  was 
also  suggested  that  the  value  be  made 
150  volts  to  achieve  consistency  with 
other  proposed  standards.  A  value  of 
150  volts,  hne-to-ground  was  chosen 
because  it  would  not  diminish  the  saietjr 
measures  intended  by  the  standard. 

Sections  56/57.12202    Fuses 

This  section  is  derived  from  existing 
SS  56/57.12036  and  56/57.12037,  and 
would  address  shock  and  bum  hazards 
that  may  be  created  when  installing  or 
removing  fuses  by  hand.  Some 
commenters  were  concerned  that  the 
preproposal  draft  did  not  allow  the  aaa  . 
of  "screw-in  type  fuses,"  which  can  be 
safely  handled  without  the  use  of  a  toeL 
The  proposal  provides  for  the  use  of 
"too^  or  procedures,"  that  would 
prevent  electric  shock  or  burns.  This 
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language  would  have  the  effect  of 
permitting  the  use  of  screw-in  type 
fuses.  One  commenter  recommended 
that  the  proposal  not  allow  a  fuse  to  be 
installed  by  hand  in  an  energized  circuit 
This  recommendation  was  not  adopted, 
since  some  fuses  can  safely  be  installed 
by  hand  in  energized  circuits  using  the 
proper  procedures. 

Sections  56/57.12203    Cable  Handling 

Existing  {  $  56/57.12014  and  56/ 
57.12039  would  be  revised  under  this 
proposed  standard  for  handling 
energized  cables.  Paragraph  (a)  of  the 
proposal  would  prohibit  movement  of 
power  cables  energized  to  a  voltage  in 
excess  of  150  volts  line-to  ground  by 
other  equipment  unless  sleds  or  slings 
insulated  from  the  equipment  are  used. 
To  avoid  confusion,  the  standard 
specifies  that  the  pulling  or  dragging  of  a 
trailing  cable  by  the  equipment  it 
powers  would  not  be  prohibited. 

Several  commenters  suggested  that 
MSHA  accept  the  alternative  use  of 
shielded  cable  with  ground  fault  tripping 
set  at  25  amperes.  These  measures  do 
not  provide  sufflcient  personal 
protection  against  shock,  because  25 
amperes  is  flve-thousand  times  the 
accepted  safe  level  of  current,  according 
to  information  made  available  to  the 
Agency.  Some  commenters  suggested 
that  MSHA  limit  the  application  of  the 
proposed  rule  to  cables  of  more  than  650 
volts,  line-to-line.  This  recommendation 
was  not  adopted,  because  the  hazards 
addressed  also  apply  to  cables  of  650 
volts  or  less,  line-to-line. 

Paragraph  (b)  is  derived  from  existing 
SS  56/57.12104.  It  would  require  the  use 
of  insulated  hooks,  tongs,  slings,  gloves, 
mitts,  aprons,  or  other  insulated 
personal  protective  equipment  capable 
of  protecting  against  shock  when  power 
cables  energized  to  a  voltage  in  excess 
of  150  volts  line-to-ground  are  moved 
manually.  One  commenter  suggested 
that  insulated  aprons  should  be  an 
acceptable  means  of  personal  protection 
for  cable  handlers.  This 
recommendation  was  adopted,  and  the 
proposal  includes  examples  of 
equipment  which  would  be  acceptable 
for  compliance  purposes.  The  specific 
equipment  used  would  be  left  to  the 
discretion  of  the  operator,  provided  it 
offers  adequate  miner  protection. 

Paragraph  (c)  would  set  standards  for 
the  maintenance  of  insulated  handling 
equipment.  It  would  have  to  be 
examined  before  each  use  for  visible 
signs  of  damage  or  defects,  and  removed 
from  use  when  damaged  or  defective. 
These  procedures  would  assure  that 
miners  will  not  rely  for  their  protection 
on  equipment  which  no  longer  retains  its 
protective  characteristics. 


Under  paragraph  (d),  surplus  trailing 
cables  serving  shovels,  cranes  and 
similar  equipment  would  be  required  to 
be  stored  in  cable  boats,  on  reels 
mounted  on  the  equipment,  or  in  some 
other  manner  which  would  protect  them 
from  mechanical  damage.  CompUance 
with  this  provision  would  assure  that 
when  surplus  cables  are  put  into  use. 
they  will  not  expose  miners  to  shock  or 
fire  hazards.  One  commenter 
recommended  that  paragraph  1(b)  of  the 
preproposal  draft  dealing  with  storage 
of  surplus  cables  be  combined  with 
preproposal  draft  S9  56/57.12-65.  This 
suggestion  was  not  adopted,  because 
preproposal  draft  standard  SS  56/57.12- 
65  dealt  with  guarding. 

Sections  56/57.12204    Access 

This  section  would  revise  existing 
8S  56/57.12019.  Its  purpose  is  to  prevent 
electric  shock  by  providing  for  the 
minimum  amount  of  safe  working  space 
around  energized  electric  equipment. 
Under  paragraph  (a),  working  space 
would  be  required  around  installations 
and  equipment  constructed  after  the 
effective  date  of  the  rule,  where  access 
to  exposed  energized  electric  equipment 
is  necessary. 

The  proposed  rule  would  clarify  the 
term  "suitable  clearance"  in  the  existing 
standard  by  including  a  table  of 
minimum  working  spaces  derived  from 
the  National  Fire  Protection  Association, 
Inc.  (NFPA),  70  E  Table  56/57.12204 
would  accompany  the  standard,  along 
with  explanatory  materials.  Some 
commenters  suggested  that  the  table 
should  not  apply  to  stationary,  mobile  or 
portable  installations.  However,  the 
Agency  believes  that  the  proposed  table 
incorporates  safe  working  area 
clearances  for  all  types  of  equipment 

Commenters  also  suggested  that  the 
table  should  only  apply  to  new 
installations,  because  "suitable 
clearance"  has  been  accepted  in  the 
past.  In  response,  the  proposal  would 
apply  only  to  equipment  installations 
constructed  after  the  effective  date  of 
the  proposal.  This  would  minimize  the 
economic  impact  of  the  requirement 
while  upgrading  overall  safety.  For 
existing  installations,  the  standard 
would  provide  for  an  alternative  to 
compliance  with  Table  2,  by  allowing 
the  use  of  precautionary  measures 
which  protect  persons  from  electric 
shock  or  bums.  Examples  of  such 
measures  would  be  deenergization  or 
the  use  of  insulated  gloves  or  insulated 
blankets. 


Guarding;  Insulation;  Separation 

Sections  56/57.12300    Connections  and 
Grids 

Existing  SS  56/57.12023  would  be 
revised  under  this  section.  It  would 
require  insulation  of  exposed  electric 
connections  and  resistor  grids.  Where 
insulation  would  be  impractical,  they 
would  be  required  to  be  guarded  to      ") 
prevent  inadvertent  contact  by  persons 
or  equipment.  The  existing  standard 
contains  specific  language  that  permits 
protection  by  location  as  an  acceptable 
means  of  compliance.  The  preproposal 
draft  revision  deleted  this  language. 
Several  commenters  requested  that  it  be 
retained  in  the  proposed  rule  to  provide 
an  alternative  method  of  compliance. 
This  language  was  not  retained  because 
parts  protected  by  location  are  not 
considered  exposed  and  would  not  be 
addressed  under  the  standard. 
.  For  purposes  of  this  section,  a 
connection  or  resistor  grid  would  be 
considered  to  be  exposed  if  it  is  bare 
and  inadequately  protected  by  guarding, 
isolation  or  insulation.  Under  the 
proposal,  insulating  or  guarding  would 
only  be  required  for  exposed  electric 
connections  and  resistor  grids  that  are 
not  otherwise  protected  by  their 
location.  Insulation  would  be  preferred 
to  guarding.  However,  guarding  may  be 
used  to  comply  with  this  standard  where 
insulation  would  be  impractical.  The 
existing  standard  applied  to  all 
connections  and  grids  and  needed 
specific  language  to  allow  for  the 
alternative  of  protection  by  location. 
Requiring  guarding  of  connections  and 
grids  which  are  located  so  as  to  prevent 
contact  would  be  unnecessarily 
redundant. 

Some  commenters  recommended  that 
the  term  "bare"  be  substituted  for  the 
term  "exposed."  This  recommendation 
was  not  adopted  because  exposed  more 
accurately  describes  the  hazardous 
conditions  addressed  by  the  standard. 

Sections  56/57.12301    Communication 
Conductors 

This  standard  would  revise  existing 
SS  56/57.12010  and  56/57.12048. 
Paragraph  (a)  would  require  all 
communication  conductors  to  be 
isolated  or  insulated  to  prevent  them 
from  contacting  bare  energized  parts. 
The  provision  would  apply  only  to  bare 
energized  parts,  while  existing  S  S  56/ 
57.12010  apphes  to  all  energized  power 
conductors  and  sources.  The  Agency's 
view  is  that  proper  insulation  or 
isolation  would  address  the  shock 
hazard. 

Paragraph  (b)  would  require 
communication  conductors  carried  on 
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poles  auppottang  insuialed  power 
conductors  to  be  located  below  the 
power  conductors.  Persons  worluiig  on 
commuaication  conductors  aceexfifoed 
to  sluick  hazards  irom  power  oondoctora 
located  on  the  same  pale.  The 
preproposal  draft  standard 
encompassed  in&ulated  and  uuinsulated 
power  cooductors,  and  would  liave 
requlned  a  space  of  at  least  30  inches 
between  conductors  to  provide  access  to 
the  higher  conductors.  In  response  to 
comments,  the  proposal  would  appiy 
only  to  uninsulated  power  condiuitors, 
and  the  30-inch  spacing  requirement  has 
been  deleted. 

Paragraph  (c)  would  prohibit 
attachment  of  communication 
conductors  to  a  crossarm  that  carries 
uninsulated  power  conductors.  Several 
commenters  suggested  insertion  of  the 
phrase  "if  located  below  power 
conductors."  This  recommenriatinn  was 
not  adopted  because  paragraph  (b] 
would  reqaiie  all  communication 
conductors  to  occupy  the  lower  pole 
position  whea  the  pok  is  sliared  by  a 
power  conductor.  The  proposed  rule 
would  delete  incorporation  by  reference 
to  the  NEC  in  existing  §  §  56/57.12048. 
and  would  instead  include  specific 
complianoe  requirements. 

Sections  56/57.12302    Lights,  Guarding 

This  standard  would  revise  existing 
15  56/57.12034  and  would  require 
guarding  of  portable  extension  lights 
and  lights  less  than  eight  feet  above 
travelways  and  working  places  to 
prevent  a  hazard  to  persons.  The 
existing  standard  contains  a  -hei^ 
reference  of  seven  feet,  which  was 
changed  to  eight  feet  in  the  preproposal 
draft.  The  eight-foot  height  reference 
would  be  retained,  despite  commenters 
concerns  thtrt  it  may  nol  be  possible  in 
all  mines. 

Lights  iviiioh  are  seven  feet  or  less 
above  traveiwayB  and  working  places 
are  widiin  easy  reach  of  individuals  of 
average  height.  An  eight-foot  clearance 
would  place  lights  out  of  the  reach  of 
most  persons,  and  assure  that  they 
would -not  be  injured  by  inadvertent 
contact  ivith  lighting  components.  In 
mines  where  an  eight-foot  clearance  is 
not  attainable,  the  altemartive  protection 
of  guarding  to  prevent  hazards  luoukl  be 
available  under  the  proposal 

Paragraph  (b)  would  requke  fuarding 
of  other  t^pes  of  lights  wfanlh^ 
present  a  hazard  to  persons,  and 
paragraph  ^]  would  prohibit  lamps  from 
contacting  oembustible  xnaterials.  One 
commenter  stig^sted  the  standard 
should  require  guarding  of  lamps  to 
provide  protection  against  falling  glass 
from  a  broken  lamp  x)r  one  that  Juis 
exploded.  A  "broken  or  exploded  lamp 


oeuld  create  a  sJMMk^r  bum  hazard  and 
would  be  covered  under  p*ragraph4b) 
of  the  proposed  standard.  AddmoBifly, 
the  stafidaid  iMmUMybese  liie  risk  sf 
fire  b%aa  mine  lighting 

Sections  W/57.12330    TTansformers 

This  standard  would  leuiae  pxMiting 
SS  56/57 J^26,  56/57X2067  aadJft/ 
57.12068.  Paragraph  (aj  would  Ts^aae 
compliance  with  one  of  four  equi^ir 
protective  alternative  methods  of 
preventing  persons  from  inadvertently 
contactiqg  energized  tcansionBer  parla. 
Transformers  isould  be  requiied  Id  iie  of 
the  totally  enclosed  t^e,  or  installed  so 
that  exfistaed  energized  parts  are  at  least 
eight  feet  above  the  ground.  An  eight- 
foot  elevation  ef  these  parts  uioold  be 
permitted  as  an  alternative  to  an 
enclosure  because  it  exceeds  the  height 
of  the  tallest  person,  and  inadvertent 
contact  with  the  base  energized  parts 
would  be  difficult 

Additionally,  guarding  could  be 
achieved  by  installing  the  equipment  in 
a  transformer  house  or  surrounding  ft  by 
a  sturdy  fence  at  least  six  feet  high  and 
separated  by  at  least  three  &fit  hani  any 
parts,  casings  or  enei^ized  conductors. 
Any  of  these  four  methods  of  isolating 
or  separating  transformBr  parts  from 
contact  would  be  acceptable  to  Ihe 
Agency.  Some  oonuDenters 
recommended  that  transformers  of  650 
volts  or  less,  line-to-Une  be  specifically 
excepted  from  the  requirements  tif  die 
proposed  standard  because  compliance 
would  be  difficult  The  Agency  Relieves 
that  the  allowraice  of  four  alternative 
methods  of  compliance  would  remove 
the  need  for  such  an  exception. 

Paragraph  (b)  would  require  gates  or 
doors  of  transformer  enchisures  to  be 
locked  to  prevent  unauthorized  access 
to  exposed  energized  parts  which  are 
less  than  eight  feet  above  ^tmnd. 
Looking  would  minimize  the  risk  of 
unqualified  persons  gaining  Bcceas  to 
the  transformer  enclosure  and  being 
shocked  or  electrocuted.  Ihe  pinaie 
"gates  or  doors"  was  added  to  iiie 
provision,  and  the  term  "exposed"  iwas 
substihited  for  "bare"  lo  clarify  the 
standard's  intent.  Finaily,  paragraph  (c) 
would  require  metallic  transformer 
houses  and  fences  to  be  connected  to 
the  inetallic  case  ^f  the  safefy  gwumded 
fransformer.  This  would  assure  ftat 
fault  conditions  would  not  energize  fhe 
metallic  structure  of  the  equipment 

Sections  56/57.12331    Substations 

This  standard  is  derived  from  eidsting 
SS  56/57.12026  and  S7.I2085.  and  WBold 
contain  guardir^  requirements  for 
substations.  Hie  pmposedmle  was 
revised  to  require  eocUiaure  of 
substations  contaimog  eiqrased 


energized  parts  mbject  to  inadvertefH 
contact  by  persons.  A<WBliona%.  <«Aen 
Or  enoloRiiFe  is  a  uitlifllK  fence  -or 
structure,  )t  would  be  required  ta  be 
connected  to  l*i?  sabttatien's  «afrty 
gnaiiAr)g  system  te  niiniuiixe  rihtx^ 
hazards. 

CaonectioDs;  SwUdMs;  Contnts 

Sections  56/57.12480   Identification 

This  standard  would  revise  existing 
U  56/^7.12618.  it  wmdd  require  icuscait 
breakers,  tiBilejr  tapt,  ixae  ^mlkMsman 
and  other diaconnectinje  dewsjemtohe 
legibly,  duatrly  and  distinctively 
marked  to  siiow  -which  electric 
equipmeid  diey  asp^.  This  standard 
would  aasme  aixBrate  identification  of 
equipment  and  then  proitectrve  devices, 
and  reduce  the  nsk  of  inadvertent 
energization  of  equipment  nrcircuftB 
being  wmked  on.  Devices  which  canl)e 
idwatifind  by  tbeir  proximtty  to  the 
equipment  would  be  exempted  from  flie 
requirement.  The  recommendation  of 
one  commenter  to  remove  the  exception 
from  4ie  standard  was  not  adopted,  as  tl 
would  result  in  requiring  unnecessary 
labeling  of  all  circuit  breakers  and 
disconnect  devices. 

The  proposal  adopts  commenters 
suggestions  for  substituting  the  term 
"devices"  for  "switches"  to  allow  for 
state-of-the-art  equipment  The  word 
"oflier"  was  added  for  clarity  since 
circuit  breakers  are  also  disconnecting 
devices. 

Sections  56/^.12401    fnsulatrng  Mtfts 

This  standard  is  derived  from  existing 
SS  56/57.12020.  It  would  prevent  electric 
shocks  and  electrocvtiom  by  squiring 
insulatiz^  mats  at  all  switchboaids  and 
power-control  switches  w^Bse  eaetsfxed 
parts  create  shock  luaards.  The  eKiwting 
standard  requires  protective  insulation 
at  all  switdiboards  and  power-amtral 
switches,  including  «a  aoits  -of  mobife 
equipment  whece  shock  lia£anis«iQat. 
The  proposal  would  «ppl>'  only  io 
switchboards  and  control  switehes 
where  a  hazard  exists  due  toi 
enei^gized  pasits.  jnoluriing  on  i 
equipment  The  'braader  aoi^flf  dhe 
existeig  standard  was  net  retaind 
because  the  hazard  te  pecsens  is  fari 
when  ene^jgfld  parts  aw  mot  > 
and  cannot  be  contected. 


Several  commenters  \ 
changing  the  term  "exposed"  to  *'b««.'* 
HovameL,  l£££;Standard  100-3977 
defines  expaaadpaeteas  Hve  parts  tfliat 
can  be  inaiivertenth'  touched  or 
appmadiad  nearer  than  a  safe  distance 
hfAftami.''  -QieprqpBpHridMfi 
woi^Bg  has  beeaTdUHnd  fceca««e4t 
clarifies  tiie  intent  of  tbe  standard  vnd 
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achieves  consistency  with  the  other 
proposed  standards. 

Some  commenters  recommended  that 
the  standard  allow  for  the  use  of 
grounded  metallic  plates  as  an 
alternative  to  insulating  mats.  With  the 
use  of  metallic  plates,  if  a  person 
contacts  a  live  part  or  an  internal 
component  of  equipment,  an  electrical 
path  is  completed  to  ground  through  the 
person,  resulting  in  an  electrical  injury 
or  electrocution.  Use  of  an  insulating 
mat  may  prevent  this  type  of  occurrence. 
Other  commenters  expressed  concern 
about  the  effectiveness  of  the  mat  when 
covered  with  water.  Under  this 
condition  the  mat  is  no  longer  insulating 
and  would  not  meet  the  requirements  of 
the  proposed  rule.  One  commenter 
expressed  concern  that  the  revision, 
unlike  the  existing  standard,  would  fail 
to  provide  protection  for  persons 
exposed  to  electrical  fault  conditions. 
This  hazard  would  be  addressed  in  the 
proposed  safety  grounding  provisions  of 
this  subpart. 

Sections  56/57.12402    Undervoltage 
Protection 

This  proposed  standard  would  be 
new,  and  would  prevent  the 
unintentional  start-up  of  electrically- 
powered  equipment  such  as  mine  hoists, 
elevators,  tool  heads,  arc  welders  and 
conveyor  belts.  Starting  of  such 
machinery  without  warning  can  expose 
persons  to  crushing  and  pinning 
accidents,  as  well  as  entanglement  in 
equipment  parts.  To  prevent  these 
occurrences,  electric  powered 
machinery  must  be  equipped  with 
undervoltage  protection. 

The  proposed  standard  would  require 
that  upon  loss  of  voltage,  the  equipment 
remain  deenergized  until  manually 
restarted.  Undervoltage  devices  are 
designed  to  detect  the  voltage  of  the 
circuit  and  cause  the  circuit  breaker  to 
open  and  deenergize  the  circuit  upon  a 
sudden  loss  of  voltage,  and  keep  it 
deenergized  until  manually  reset. 
Otherwise,  unexpected  start-up  of  belts 
or  equipment  could  injure  miners. 

Several  commenters  requested 
clarification  of  the  term  "undervoltage." 
Some  commenters  indicated  the  use  of 
undervoltage  is  much  broader  than  the 
phrase  "loss  of  power,"  and 
recommended  the  title  be  changed  to 
"loss  of  power  protection."  This 
recommendation  was  not  adopted 
because  the  term  undervoltage  more 
clearly  expresses  the  Agency's  intent. 

The  concept  of  "undervoltage 
protection"  is  based  on  the  IEEE 
Dictionary  of  Electrical  and  Electronics 
Terms,  Standard  100-1977,  definition  as 
"the  effect  of  a  device,  operative  on  the 
reduction  or  failure  of  voltage,  to  cause 


and  maintain  the  interruption  of  power 
to  the  main  circuit.  Note:  The  principal 
objective  of  this  device  is  to  prevent 
automatic  restarting  of  the  equipment. 
Standard  undervoltage  or  low-voltage 
protection  devices  are  not  designed  to 
become  effective  at  any  specific  degree 
of  voltage  reduction." 

One  interpretation  of  the  term 
characterizes  undervoltage  as  a  large 
percentage  drop  in  system  voltage,  as 
opposed  to  a  total  loss  of  voltage.  The 
proposed  language  would  eliminate  the 
occurrence  of  circuit  trips  when  there  is 
a  sudden  load  on  the  system  resulting  in 
a  normal  voltage  drop.  For  example,  use 
of  a  high-voltage  continuous  miner  can 
create  a  heavy  load  on  the  system,  with 
no  resultant  hazard.  Pumps,  level 
control  circuits  and  equipment  that  by 
design  can  automatically  start  and  stop 
safely  would  not  be  required  to  have 
undervoltage  protection.  Such  a 
requirement  would  be  unnecessarily 
restrictive. 

Section  57.12460    Branch  Circuit 
Disconnecting  Devices 

This  standard  would  revise  existing 
9  57.12084,  applicable  to  underground 
metal  and  nonmetal  mines.  It  would 
require  the  use  of  disconnecting  devices 
underground  at  all  branch  circuits 
extending  from  primary  power  circuits. 
This  provision  would  allow  main  power 
circuits  to  remain  energized,  while 
permitting  deenergization  of  branch 
circuits  to  perform  work  or  repairs.  It 
would  eliminate  the  need  for  the 
dangerous  practice  of  performing  work 
on  energized  circuits. 

Paragraph  (a)  would  require  such 
devices  to  be  designed  to  be  opened 
under  load  without  hazard  to  persons. 
This  would  limit  the  occurrence  of 
electrical  Injuries  caused  by  arcing  or 
sparking  when  devices  are  opened 
under  load.  Some  commenters  suggested 
the  words  "designed  to  be  opened  under 
load"  be  substituted  for  "that  can  be 
opened  imder  load,"  used  in  the 
preproposal  draft.  This  recommendation 
was  adopted,  because  all  disconnecting 
devices  designed  to  be  opened  under 
load  without  hazard  by  necessity  can  be 
opened  under  load  tvidiout  hazard. 

Paragraph  (b)  would  require 
disconnecting  devices  for  underground 
branch  circuits  to  be  located  as  close  as 
practical  to  shafts,  adits,  levels  and 
boreholes.  Compliance  with  the 
provision  would  facilitate  quick  access 
to  the  devices  in  case  of  an  emergency 
situation. 

Under  paragraph  (c),  disconnecting 
devices  would  be  required  to  be 
provided  with  a  means  of  visually 
showing  that  the  branch  circuit  is 
disconnected  when  the  device  is  open. 


Compliance  with  the  standard  would 
eliminate  the  risk  of  unknowingly 
working  on  an  energized  circuit.  Several 
commenters  suggested  substituting 
"indicate"  for  "visually  show"  to  allow 
the  use  of  molded  case  circuit  breakers, 
vacuum  breakers  and  others.  This 
recommendation  was  not  adopted 
because  the  possibility  exists  that  an 
indication  could  give  a  false  signal  that 
the  device  is  open,  when  it  is  not  open. 
The  proposal  was  revised  to  require 
visual  disconnects  only  for 
disconnecting  devices  at  branch  circuits 
extending  from  primary  power  circuits 
and  to  allow  alternate  means  of 
compliance. 

Safety  Grounding 

Sections  56/57.12500    Grounding 

This  section  would  revise  existing 
§S  56/57.12025  and  56/57.12027.  It  would 
require  mines  that  use  electricity  to  have 
safety  grounding  systems,  and  give 
performance  objectives  for  such 
systems.  From  1978  through  1988,  MSHA 
estimates  that  there  were  150  grounding- 
related  accidents  in  metal  and  nonmetal 
mines,  including  14  fatal  injuries.  These 
figures  indicate  the  need  for  reliable 
safety  grounding  systems  for  the 
protection  of  miners. 

The  proposed  standard  does  not 
specify  design  criteria  for  the  grounding 
system.  The  methods  and  designs  used 
to  achieve  this  goal  would  be  left  to  the 
designer  of  the  system.  The  preproposal 
draft  contained  an  equation, 
(V't= 30375),  that  some  commenters 
objected  to.  It  has  been  deleted  from  the 
proposal  and  placed  in  Appendix  1  as  a 
refeKmce.  The  performance  objective  of 
the  proposal  can  be  obtained  by  using 
the  equation'or  other  methods. 

The  equation  was  derived  from  IEEE 
Standard  80-1976,  §  4.3  (Duration): 
I*t=0.0135.  The  equation  used  in  the 
proposal's  appendix  differs  from  the 
IKKK  equation  because  it  relates  voltage 
to  time  with  an  assumed  body 
resistance  of  1500  ohms  whereas,  the 
IEEE  equation  relates  current  to  time 
without  assuming  body  resistance.  The 
body  resistance  factor  may  make  the 
proposal  equation  easier  to  use. 

The  1500  ohm  value  is  based  on 
Underwriters  Laboratories,  Inc., 
"Standard  for  Ground-Fault  Circuit 
Interrupters"  (UL  943).  This  value  is  50 
percent  higher  than  the  recommended 
value  of  1000  ohms  in  IEEE  Standard  80- 
1976,  S  5,  but  safety  would  not  be 
diminished  because  the  1000  ohm  value 
does  not  factor  in  contact  resistance  to 
Earth. 

Some  conunenters  suggested  that  the 
standard  should  apply  only  to  fault 
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conditions  of  more  than  100  volts. 
However,  information  available  to  the 
Agency  indicates  that  a  shock  hazard 
could  exist  using  this  voltage.  This  has 
been  shown  by  C.F.  Dalziel,  a 
recognized  authority  on  shock  hazards, 
using  the  equation  I*t =0.0135, 
developed  by  Dalziel.  (Ref.  IEEE 
Standard  80-1976).  According  to  Dalziel 
values  below  this  curve,  for  current  and 
time,  will  provide  protection  for  99.5 
percent  of  the  population  against 
ventricular  fibrillation. 

TFFF.  Standard  60.  (  4.3  (Duration), 
used  this  equation  as  a  basis  for 
determining  shock  hazards  and 
designing  substation  ground  grids.  One 
hundred  volts  can  be  tolerated  for 
approximately  3  seconds,  if  the 
assumption  is  made  that  the  person's 
total  resistance  is  1500  ohms.  Therefore. 
to  achieve  compliance  with  the 
standard,  a  voltage  of  100  volts,  for 
example,  would  have  to  be  cleared 
within  three  seconds,  so  as  not  to 
present  a  disabling  or  fatal  shock.  In 
addition.  MSHA  fatality  data  documents 
that  persons  have  been  killed  through 
exposure  to  voltages  less  than  100  volts. 
For  example,  a  welder  was  killed  when 
his  neck  came  into  contact  with  the 
electrode  of  an  electric  welder  energized 
at  approximately  80  volts. 

In  response  to  some  commenters,  the 
proposal  was  modified  to  limit  the 
number  of  faults  that  must  be  used  to 
determine  if  a  shock  hazard  exists.  On 
grounded  systems,  a  line-to-ground  fault 
would  be  used  to  determine  if  a  shock 
hazard  exists.  On  ungrounded  systems, 
a  double  line-to-groimd  fault  v/ith  one  of 
the  faults  at  the  source  would  be  used. 
The  operation  of  lightning  arresters  and 
faults  in  the  utility  system  have  been 
removed  £rom  the  proposal 

Paragraph  (b)  would  require  the 
voltage  on  non-current  carrying  metaUic 
parts  of  equipment  to  be  controlled  by 
limiting  the  magnitude  or  the  duration  of 
the  voltage,  or  a  combination  of  both. 
Appendix  1,  following  the  proposed  rule, 
would  be  a  useful  guide  for  compliance 
purposes.  Using  the  formula  in  the 
appendix,  a  voltage  of  100  volts,  for 
example,  should  be  cleared  within  three 
seconds.  This  would  limit  the  possible 
exposure  time  to  voltages  capable  of 
causing  injury  or  death  to  persons. 

Some  commenters  questioned  the 
method  to  be  used  to  limit  step  and 
touch  potentials.  Using  IEEE  Standard 
80,  ground  grids  can  be  designed  around 
any  substation  for  the  purpose  of 
limiting  step  and  touch  potentials.  The 
resistivity,  or  resistance  of  a  volume  of 
Earth,  of  the  soil  in  which  the  grid  is 
placed  is  a  minor  factor  in  determining 
the  grid  design. 


Sections  56/57.12501  Alternating- 
Current  Equipment 

General  grounding  requirements  for 
a-c  equipment  would  be  addressed  by 
this  standard,  which  is  derived  from 
SS  56/57.12025,  56/57.12027  and  56/ 
57.12033.  Paragraph  (a)  lists  structures  to 
be  connected  to  the  safety  grounding 
system  by  equipment  safety  grounding 
conductors.  For  reasons  discussed  in 
connection  with  the  proposed 
definitions,  the  term  "equipment  safety 
grounding  conductor"  is  employed  by 
the  proposal.  The  format  of  the 
preproposal  draft  has  been  altered  in 
response  to  recommendations  made  by 
commenters.  Alternating-current  and  d-c 
equipment  are  addressed  in  separate 
sections,  and  portable,  mobile  and 
stationary  equipment  are  addressed 
within  those  standards. 

MetaUic  frames,  enclosures  and  other 
exposed  non-current-carrying  metallic 
parts  of  electric  equipment  would  be 
required  to  be  connected  to  the  safety 
grounding  system  by  equipment  safety 
grounding  conductors.  Therefore,  a 
common  safety  grounding  system  would 
be  shared  by  the  unit  of  equipment  and 
exposed  non-current-carrying  metallic 
parts  associated  with  it  In  case  of 
insulation  failure  on  a  power  conductor. 
which  can  allow  contact  between  the 
energized  conductor  and  some  portion 
of  a  metallic  enclosure,  the  enclosure 
may  become  energized  vrith  the  voltage 
of  the  conductor.  Anyone  contacting  the 
enclosure  would  then  be  exposed  to  the 
voltage  of  the  conductor.  A  common 
safety  grounding  system  would  assure 
that  no  difference  in  voltages  capable  of 
injuring  or  electrocuting  miners  would 
exist  between  the  structures. 

Metallic  fences  and  barriers  around 
high-voltage  equipment  and  installations 
would  also  have  to  be  connected  to  the 
safety  grounding  system  by  equipment 
safety  grounding  conductors.  This  would 
prevent  the  occurrence  of  abnormal 
voltages  on  the  structures  due  to  contact 
with  an  energized  conductor.  A  person 
who  brushes  against  or  leans  upon  an 
energized  fence,  for  example,  could 
othervsrise  be  exposed  to  a  serious  shock 
hazard  if  the  fence  is  not  properly 
connected  to  the  safety  grounding 
system. 

Metallic  enclosures  of  a-c  conductors 
would  also  be  required  to  be  coimected 
to  the  safety  grounding  system  by 
equipment  safety  grounding  conductors. 
Therefore,  a  complete  grounding  path 
would  be  provided  for  enclosures  of  a-c 
conductors,  to  minimize  the  risk  of  harm 
to  persons  contacting  them.  Equipment 
safety  grounding  conductors  would  also 
be  required  to  connect  metallic 
messenger  wires  to  the  safety  grounding 


system.  Messenger  wires  are  sometimes 
used  to  support  single-conductor 
energized  cables  in  mines.  If  a  splice  in 
such  a  cable  should  become  damaged 
where  it  is  supported  by  messenger 
wire,  the  messenger  wire  could  become 
energized  with  the  voltage  of  the  cable. 
This  would  present  shock  and  fu« 
hazards  where  energized  messenger 
wires  contact  other  structures. 

Metallic  structures  or  racks  which 
support  electric  equipment  or 
conductors  would  be  addressed  under 
the  provision.  Cable  trays  which  hold 
energized  power  cables  would  be  an 
example  of  structures  addressed  by  the 
standard.  A  breakdown  in  the  cable's 
insulation  could  cause  the  metallic  tray 
to  become  energized  with  the  voltage  of 
the  conductor,  presenting  a  possibly 
lethal  hazard  to  persons  unknowingly 
coming  Into  contact  with  the  tray.  Under 
die  proposal  the  tray  would  be  required 
to  be  connected  to  the  safety  grounding 
system  in  order  to  limit  the  voltage 
which  could  ocoir  on  it 

Paragraph  (b)  would  require  metallic 
cable  shielding  to  be  connected  to  the 
safety  grounding  system  by  equipment 
safety  grounding  conductors  at  each 
termination.  This  provision  would 
ensure  a  complete,  low-impedance  path 
to  the  safety  grounding  system,  to 
prevent  stray  voltages  from  energizing 
the  shielding  and  creating  a  shock 
hazard. 

Before  batteries  on  battery-powered 
equipment  are  connected  to  a  battery 
charger,  paragraph  (c)  would  require  the 
metallic  battery  trays  to  be  connected  to 
the  grounded  metallic  frame  of  the 
charger  by  equipment  safety  grounding 
conductors.  Trays  would  be  required  to 
remain  connected  to  the  frame  until  the 
batteries  have  been  disconnected  from 
the  charger.  A  primary  to  secondary 
fault  could  energize  the  entire 
equipment  frame.  Under  the  proposed 
standard,  this  occurrence  would  be 
prevented,  since  faults  would  be  cleared 
by  the  safety  grounding  system.  This 
standard  is  intended  to  apply  oidy  to 
battery-powered  equipment  and  not  all 
equipment  which  is  started  by  the  use  of 
a  battery. 

Over  the  last  twenty  years,  accidental 
energization  of  equipment  being 
serviced  by  battery  chargers  has 
occurred,  with  resulting  death  to 
persons  who  unknowingly  contacted  the 
energized  equipment  frame.  The 
proposed  grounding  standard  would 
help  to  reduce  the  occurrence  of  similar 
accidents  in  the  future  by  assuring  that 
battery  trays  are  properly  connected  to 
the  safety  grounding  system  during 
operations  which  pose  a  risk  of 
electrical  injury.  In  response  to  one 
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>r's  concern,  it  shook)  be  noted 
that  the  proposai  is  not  mfended  (o 
apply  to  ■utomoMIe*  and  tracks,  since  il 
aJAsMsa  battary-powered.  rather  than 
battery-atarladir  e^aipasent. 

Pani  «;rH  ph  (d)  woaM  le^aiM  BMtaffic 
cable  bangers  or  sajipmliiij  stradares  to 
bfrCOBBicted  to  the  safety  gnniacfiag 
system  or  inauS<)!pd  froai  the  cable. 
TTieae  ,.-■-■  auiuya^  A.'<QMprolecl 
persooa  frr.m  srir«  «  -ir  '  -re  hazarda 
should  damage  to  'sin  L^inie.  occur. 

Undar  pangraph  |e).  exposed  metallic 
encloamea  ot  haod-beid  atectric 
equipneaf  wo^  be  required  to  be 
coanected  to  the  safatjr  yvunding 
sjrstem,  except  in  tkrcc  biatances. 
Equipment  which  is  double  insulated,  as 
dmiiMinsd  by  an  jadepeadagt  testing 
labontary.  and  nbiiA  docs  wrt  preaeni 
a  dHck  hazard,  or  eqaipnwnt  which  ia 
operated  at  a  mini— —of  40  volts 
wooid  not  be  required  to  be  comecled 
to  the  saJBfafffuandinD  system. 

Hand  hilJ  iijiii— iiit  which  ia  dovble 
insulated  would  be  f"— f**<*  from  the 
standard,  becaoaa  two  independent 
insaiatkm  systems  woald  provide 
adai|an(0  pntadMB  agninat  sliocli 
haiuda.  DaoMiBa  tnona  of  the 
insatatian  tyrttrme  would  not  expose 
miners  tocnaigiaed  parts.  Some 
nationally  recognised  peivate  concerns 
perform  insulation  testing  to  assure  that 
dangerous  leakages  of  current  will  not 
occur.  Equipment  which  has  been  listed 
by  such  groups  as  double-insulated,  and 
which  would  not  present  a  shock  hazard 
would  be  acceptable  to  the  Agency  for 
purposes  of  the  exception. 

Some  Goaimenters  stated  that  even 
doable  insohted  tools  should  be 
groonded  with  a  safety  grounding 
condactor.  However,  the  Agency 
bcBeves  that  this  would  place  an 
unnecessary  restriction  on  the  use  of 
equipment  that  is  generally  accepted  as 
being  safe  to  operate  writhout  an 
equipment  safety  grounding  conductor. 
Tests  conducted  by  MSHA  contained  in 
Publication  U.S.D.O.L.  IR-1081  (1978). 
support  the  position  that  double 
insulation  is  a  safe  alternative  to 
equipment  safety  grounding  for  hand- 
held toots.  Other  commenters  expressed 
concern  that  the  use  of  double  tnsolated 
tools  would  be  unsafe  in  wet  locations. 
However,  requiring  an  equipment  safety 
grounding  conductor  would  not  make 
double  insulated  tools  any  safer  to  use 
in  wet  locationa.  The  majority  of  hand- 
held eiactric  eqnipment,  with  or  wrthont 
equipment  safety  growndtng  condactors, 
is  not  designed  to  be  oaed  in  waf 
locations. 

Under  paragrapn  {fX  geneiatar 
powerco  equipment  moonted  an  tne 
same  metaRfe  frame  as  the  generator 
%vould  not  be  required  to  be  connected 


to  the  mine's  safety  gnmnding  system. 
This  would  exempt  the  specified 
eqeipnant  from  the  regpirements  of  the 
standard,  as  it  is  a  self-coatakwd  aniL 
Therefore,  there  is  no  likelihood  of  the 
occurrence  of  differing  potentials  on  the 
metallic  frame.  No  safety  advantage 
would  be  gained  by  cooDMUing  such 
eqa^nmit  to  the  safety  grounding 
syston. 

Sections  56/57.12502  EKrect-Carrent 
Eqaipnient 

This  standard  would  revise  existing 
S§  56/57.12025  and  56/57.12027,  and 
would  contain  grounding  requirements 
for  d-c  equipment.  The  terms 
"grounded"  and  "equivalent  protection" 
in  the  existing  standards  have  been 
replaced  with  specific  requirements. 
Mine  operators  have  expressed  their 
opirnon  that  these  terms  are  vague  and 
subfect  to  varying  interpretation  and 
misunderstanding.  Accidents  have 
resulted  where  the  standard  has  been 
interpreted  to  mean  that  any  connection 
to  earth  provides  scceptable  safety 
pounding.  The  proposal  also  sets 
necessary  exceptions  to  fi)e  requirement 
for  equipment  that  must  be  connected  to 
the  mine's  safety  grounding  system. 

This  section  would  also  list  several 
types  of  equipment  and  structures  which 
would  be  required  to  be  connected  to 
the  mine  safety  groundbtg  system  by 
equipment  safety  groimding  conductors. 
It  would  address  metaDic  frames, 
enclosures  and  other  exposed  non- 
current-carrying  metaUic  parts  of 
conductors  and  equipment,  metallic 
messenger  wires  used  to  support  d-c 
conductors,  metalhc  racks  and 
structures  used  to  support  trolley  wires 
and  trolley  feeder  wires,  and  metaUic 
overcasts  in  trolley  S3r8tems. 

For  reasons  discussed  in  connection 
with  the  previous  section,  shock  and  fire 
hazards  wxjuld  be  prevented  by  the 
proposed  requirements.  Several 
commenters  expressed  their  view  that  it 
is  not  necessary  to  require  grounding  of 
all  d-c  sjTstems  or  rubber-tired  trolley 
assisi  systems.  However,  in  MSHA's 
view,  metallic  frames  that  enclose  or  are 
subject  to  becoming  energized  by 
electric  drcnits  must  be  safety  grounded 
to  prevent  injuries  or  fataKties  to 
persons  who  contact  them.  The  same 
hazards  to  miners  exist  on  this  type  of 
eqaipment  as  any  other  equipment 
frame.  Therefore,  the  same  necessity  for 
effective  safety  grounding  exists. 

Paragraph  (b)  wonM  taquire  silicon 
(Hode  grounding  systems  to  be  instafled 
in  accordance  with  proposed  |  f  96/ 
57.12S04,  which  would  detail  safety 
r  equirenents  for  that  method  of 
grounding.  Paragraph  (c)  would  reqoifa 
that  component  parts  of  complete  units 


of  equipaMnC  be  solidly  f^uiinected  to  die 
framesoftt*a^pn>pnt  forgroamting 
purpooaa.  to  •sane  a  common 
connection  to  the  safety  ^omdbig^ 
system. 

Under  paragraph  (d),  equipment 
which  is  double  insulated,  as 
determined  by  an  independent  testing 
laboratory,  and  which  does  not  present 
a  shock  hazard,  or  equipment  powered 
by  internal  batteries  which  are  an 
integral  part  of  the  eqaipment.  or 
equipment  which  is  operated  at  a 
maximum  of  40  volts,  would  not  be 
required  to  be  connected  to  the  safety 
grounding  system.  These  types  <rf 
e(pripment  would  be  exempted  from  the 
requirements  of  the  standard  for  reasons 
discussed  in  connection  with  paragraph 
(e)  of  the  previous  section. 

Paragraph  (e)  would  be  an  exception 
to  the  proposed  standard.  Generator- 
powered  eqaipment  mounted  on  the 
same  metaUic  frame  as  the  generator 
would  not  be  required  to  be  connected 
to  the  mine's  safety  grounding  aystcnh. 
As  discussed  in  connection  with  the 
previous  section,  no  safety  advantage 
would  be  gained  by  connecting  such 
equipment  to  the  safety  grounding 
system. 

Sections  56/57.12503    Equipment  Safety 
Grounding  Conductors 

Design  and  performance  requirements 
for  equipment  safety  grounding 
conductors  would  be  addressed  in  this 
proposed  section,  which  is  derived  from 
existing  II  56/57.12025  and  56/57.12027. 
Equipment  safety  grounding  conductors 
are  an  essential  part  ot  grounding 
systems  in  that  they  are  used  to  connect 
non-current-cairying  exposed  mftalHc 
parts  of  equtiMDcnt  anc  stnjciures  to  the 
mine  safety  grounding  system.  They  are 
the  means  of  preventing  the  appearance 
of  dangetoos  voltages  on  equipment 
frames  and  stractures  by  providing  a 
path  from  tba  equipment  to  Uie  safety 
gnmnding  system.  Proper  performance 
and  design  of  these  conductors  are 
essential  to  the  prevenbon  of  electrical 
accidealsielafed  'o  madeqitate  or 
inafiwthre  groundmg  conductors. 

Paragraph  (a)  would  require  that 
equipmeirt  s^ty  grounding  condoctora 
for  portable  and  mobile  electric 
equipment  be  one  or  more  «trande«i 
copper  conductors  coniained  wJthin  the 
cable  or  flexible  cord  supplying  the 
equipment.  Grounding  conductors 
should  be  enclosed  msid*  cables  serving 
heavilyHised  portable  or  mobile  eiertrte 
equipment  hi  order  to  protect  them  fmm 
physical  damage  and  detenoration. 
Stranded  copper  condactors  woald 
provide  the  necessary  flexibsRty  and 
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strength  for  use  within  cables  or  flexible 
cords. 

Paragraph  (b)  would  set  requirements 
for  equipment  safety  groimding 
conductors  for  stationary  equipment 
They  would  be  required  to  be  contained 
together  with  the  circuit  conductors  in 
the  raceways,  cables,  or  cords,  or 
wrapped  around  the  raceways,  cables  or 
cords  containing  the  circuit  conductors, 
or  a  continuous  metal  framework, 
conduit  or  metallic  conducting  medium 
that  complies  with  the  voltage  exposure 
requirements  of  proposed  5  §  56/ 
57.12500,  The  closer  the  grounding 
conductor  is  located  to  the  power 
conductor,  the  less  impedance  exists 
between  the  two.  Thus,  fault  currents 
will  follow  the  conductor  to  the  safety 
grounding  system,  and  not  directly  to 
earth.  Minimum  impedance  would 
facilitate  effective  operation  of  the 
equipment  safety  grounding  conductor. 

Paragraph  (c)  would  detail  the 
required  cross-sectional  area  of 
equipment  safety  grounding  conductors. 
When  the  circuit  conductor  is  No.  6 
AWG  (American  Wire  Gauge)  or  larger, 
the  combined  cross-sectional  area 
would  be  required  to  be  equal  to  or 
greater  than  one  half  of  the  cross- 
sectional  area  of  the  circuit  conductor. 
When  the  circuit  conductor  is  smaller 
than  No.  6  AWG.  the  combined  cross- 
sectional  area  of  the  equipment  safety 
groimding  conductor  would  have  to  be 
equal  to  that  of  the  circuit  conductor. 

These  conductor  sizes,  at  a  minimum, 
would  assure  that  they  are  capable  of 
safely  carrying  the  currents  to  which 
they  may  be  exposed,  and  also  provide 
the  necessary  mechanical  strength.  The 
sizes  are  consistent  with  the 
recommendations  made  in  the  Bureau  of 
Mines  Final  Report  No.  G0155102, 
entitled  "Open-Pit  Metal  Mining 
Grounding  Systems."  The  report 
resulted  from  work  done  by  the 
Pennsylvania  State  University  on  behalf 
of  the  Bureau  of  Mines. 

Paragraph  (d),  would  require 
equipment  safety  grounding  conductors 
installed  outside  of  raceways,  cables  or 
cords,  and  used  to  ground  stationary 
equipment  to  be  No.  6  AWG  or  larger. 
Equipment  safety  grounding  conductors 
of  this  size  would  be  able  to  withstand 
physical  damage  and  deterioration  from 
the  harsh  mining  environment. 
Otherwise,  the  flexing  and  movement  to 
which  such  cables  are  subjected  could 
cause  damage  to  the  grounding 
conductor  without  damaging  the  larger 
phase  conductors. 

Under  paragraph  (e),  switches,  fuses, 
circuit  breakers,  ground-fault  devices 
and  overcurrent  devices  would  be 
prohibited  &Y>m  being  installed  in 
equipment  safety  grounding  conductors. 


This  would  be  a  preventative  measure 
to  ensure  that  the  devices  specified 
could  not  interfere  with  the  operation  of 
the  groimding  conductor. 

Paragraph  (f)  of  the  proposed  rule 
would  require  ground-wire  devices 
installed  in  the  equipment  safety 
grounding  conductor  for  the  purpose  of 
suppressing  inter-machine  arcing,  or  in 
conjunction  with  ground-wire 
monitoring  systems,  to  be  substantially 
designed  and  constructed  to  withstand 
the  maximum  amount  of  phase-to-phase 
current  to  which  they  may  be  exposed 
from  simultaneous  ground-faults.  The 
effect  of  this  provision  would  be  to 
permit  the  use  of  arc  suppression 
devices,  which  can  minimize  shock 
hazards,  if  they  are  substantially 
designed  and  constructed  to  perform 
their  intended  function  despite  elevated 
fault  currents.  The  proposal  would 
provide  standards  designed  to  assure 
that  the  use  of  such  devices  would  not 
increase  the  possibility  of  electric  shock 
hazards. 

Paragraph  (g)  nf  the  proposed 
standard  would  require  that  when 
ground-wire  devices  addressed  by 
paragraph  (f],  such  as  arc  traps  and 
ground-wire  monitor  fflters  and  diodes, 
are  used,  they  would  have  to  be 
connected  to  the  safety  grounding 
system  by  two  separate  equipment 
safety  grounding  conductors.  A  single 
ground-wire  monitor  is  not  capable  of 
detecting  both  the  integrity  of  the 
ground-wire  and  whether  ground-wire 
devices  are  properly  connected  to  the 
safety  grounding  system.  The  proposed 
standard  would  provide  for  a  back-up 
equipment  safety  grounding  conductor 
connection  in  case  one  should  fail  or 
become  damaged.  A  second  conductor 
would  ensure  that  the  grounding 
conductors  will  not  become  open, 
vtrithout  the  expense  associated  writh  a 
second  ground-wire  monitor.  MSHA 
solicits  comment  on  the  necessity  of  a 
second  equipment  safety  grounding 
conductor,  and  the  safety  benefits 
thereof. 

Under  paragraph  (h),  separate 
connections  to  the  mine  track,  the 
grounded  return-feeder  conductor,  or  the 
metallic  frame  or  enclosure  used  as  the 
safety  grounding  system  would  be 
required  for  the  equipment  safety 
grounding  conductor  and  the  return 
power  conductor  on  d-c  powered 
equipment  If  the  equipment  safety 
grounding  and  return  conductors  are 
attached  to  the  safety  grounding  system 
by  the  same  connection,  both  could 
easily  be  dislodged  or  damaged.  If  both 
are  simultaneously  dislodged,  the  frame 
of  the  equipment  could  become 
energized,  creating  a  risk  of  electrical 
injury  to  miners.  Separate  connections 


would  assure  the  Integrity  of  the  safety 
grounding  system,  and  address  the 
hazards. 

Paragraph  (i)  would  require  equipment 
safety  grounding  conductors  for  draw- 
out  equipment  or  plugs  and  receptacles 
to  be  the  ffrst  conductors  connected 
when  making  connections,  and  the  last 
conductors  broken  when  breaking 
connections.  In  this  way,  the  safety 
grounding  system  for  the  equipment 
would  remain  intact  while  draw-out 
units,  such  as  circuit  breakers,  are  being 
installed  or  removed.  Therefore,  ground- 
fault  protection  against  arcing  and 
ignitions  would  be  provided  while 
devices  are  being  withdrawn  or 
separated. 

Under  paragraph  (j)>  when  power  is 
supplied  between  separate  metallic 
parts  of  equipment  the  parts  would  be 
required  to  be  connected  together 
through  an  equipment  iafety  grounding 
conductor.  Compliance  with  this 
provision  would  assure  that  hazardous 
potentials  do  not  develop  between  the 
component  parts  of  the  equipment  For 
example,  a  person  contacting  the 
metallic  headlight  enclosure  of  a  unit  of 
equipment  which  is  not  properly 
connected  to  the  frame  of  the  tmit  could 
receive  an  electrical  shock  if  the  voltage 
which  exists  on  the  headlight  enclosure 
differs  from  that  of  the  equipment  frame. 
Grounding  through  a  common  safety 
grounding  system  would  serve  to 
minimize  the  possibility  of  such  an 
occurrence. 

Paragraph  (k)  would  require  the  frame 
of  a  portable  or  mobile  generator 
supplying  remote  loads  to  have 
equipment  safety  grounding  conductors 
connecting  the  frames  of  each  remote 
load  to  the  frame  of  the  generator.  This 
standard  would  address  power  take-off 
equipment  for  example.  It  would  assure 
that  remote  loads  and  the  equipment 
supplying  them  are  connected  to  a 
common  safety  grounding  system. 

Finally,  paragraph  (1)  would  require 
equipment  safety  grounding  conductors 
to  be  bare  or  properly  identified.  The 
effect  of  this  provision  would  be  to 
identify  the  conductors  that  are  the 
connection  to  the  safety  grounding 
system.  This  section  would  assure  that 
persons  would  not  mistake  the 
equipment  safety  grounding  conductor 
for  a  power  conductor.  The  standard 
would  minimize  the  possibility  of  an 
equipment  safety  grounding  conductor 
being  connected  to  an  Incoming  power 
conductor  and  energizing  the  equipment 
frame. 
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Sections  56/57.12504  Silicon  Diode 
Grounding 

This  section  of  the  proposal  would 
govern  the  use  of  silicon  diode 
grounding,  and  is  derived  &om  {$  56/ 
57.12025  and  56/57.12027.  It  would  make 
clear  under  what  conditions  silicon 
diode  grounding  would  be  permitted. 
The  proposed  standard  would  contain 
specific  design  and  performance 
standards  for  silicon  diode  grounding  of 
metaltic  frames,  enclosures,  or  other 
exposed  non-current-carrying  metallic 
part*  of  off-track  equipment. 

Under  the  proposed  standard,  when 
the  metallic  frames  of  off-track 
equipment  are  grounded  by  sihcon 
diodes,  the  diode  grounding  system 
would  have  to  meet  several 
requirements.  The  standard  would  aUow 
for  the  compliance  alternative  of  silicon 
diode  groujnding.  but  only  if  proper 
safety  precautions  are  taken.  These 
propoaed  requirements  are  similar  to  the 
conditions  typically  included  in  petitions 
for  modification  of  mandatory  standards 
granted  by  the  Agency  on  the  grounds 
that  the  alternative  compliance  scheme 
provides  equivalent  miner  protection. 

Under  paragraph  (a),  the  polarity  of 
each  grounding  diode  would  be  required 
to  be  compatible  with  the  groimded 
polarity  of  the  d-c  system.  When  the 
polarity  of  the  grounding  diode  is 
proper,  current  will  only  flow  from  the 
frame  of  the  equipment  to  the  grounded 
power  conductor  during  faults. 
However,  if  the  polarity  is  reversed, 
dangerous  voltages  would  remain  on  the 
frame  of  the  equipment.  Further,  the 
overcurrent  devices  which  would  be 
required  by  paragraph  (c)  of  the 
standard  would  be  unable  to  detect  the 
occurrence  of  a  ground-fault  if  polarity 
was  reversed.  Reversed  polarity  could 
therefore  defeat  the  safety  grounding 
system,  and  expose  miners  to 
electrocution  hazards. 

Under  paragraph  (b),  each  groimding 
diode  would  be  required  to  have  a 
threaded  base  used  to  sohdly  connect 
the  diode  to  the  machine  frame.  This 
provision  would  also  serve  to  ensure  a 
proper,  complete  grounding  path  for  off- 
track  equipment.  It  would  prohibit  the 
use  of  "hockey-puck"  style  connections, 
which  utibze  a  pressure  connector. 
Unlike  hockey-puck  connections,  a 
threaded  base  diode  wouJd  screw  into 
the  frame  of  equipment  keeping  debris 
from  interfering  with  the  connection  and 
the  correct  functioning  of  the  diode.  The 
standard  would  also  preclude  the  use  of 
welding  for  such  connections,  as  the 
heat  involved  twith  the  process  could 
destroy  the  diode. 

Under  paragraph  (c),  an  overcurrent 
device  would  be  required  to  be  installed 


between  grounding  diodes  and  the 
grounded  power  conductor  when  a 
silicon  diode  grcmnding  system  it  used. 
The  overcurrent  device  would  have  to 
be  designed  to  cause  the  main  contactor 
or  the  circuit  interrupting  device  to 
deenergize  all  circuits  on  the  machine 
when  50  amperes  or  more  flows  through 
the  grounding  diode.  The  proposal 
would  therefore  require  the  circuit 
breaker  to  trip  when  a  current  of  50 
amperes  or  more  passes  through  the 
diode.  A  current  of  less  than  50  am[>eres, 
in  MSHA's  view,  represents  a  safe  cut- 
off vahte.  However,  methane  monitors 
would  be  permitted  to  remain  functional 
to  continuously  test  for  dangerous  gas 
levels  despite  deenergization  of  a 
circuit. 

Paragraph  (d]  of  the  standard  would 
require  installation  of  a  polarizing  diode 
in  the  control  circuit  which  prevents  the 
unit  of  equipment  from  being  operated 
when  the  polarity  of  the  supply 
conductors  is  reversed.  As  discussed 
previously,  improper  polarity  of  the 
diode  can  defeat  the  grounding  system. 
Under  this  provision,  operation  of 
equipment  would  be  made  impossible  if 
the  supply  diode's  polarity  is  reversed, 
thus  preventing  unanticipated 
energization  of  the  frame  of  the 
equipment  The  standard  imposes  a 
precautionary  condition  on  the  use  of  an 
alternative  method  of  sihcon  diode 
grounding. 

Under  paragraph  (e)  of  the  proposal, 
the  forward  current  rating  of  each 
grounding  diode  would  have  to  be  equal 
to  or  greater  than  750  amperes  when 
used  to  ground  a  continuous  mining 
machine,  or  equal  to  or  greater  than  400 
amperes  when  used  to  groimd  other 
equipment  regardless  of  the  voltage  of 
the  equipment  Lower  forward  current 
ratings,  in  MSHA's  view,  could  cause 
the  grounding  diode  to  open  and  fail  to 
trip  the  circuit  breaker  during  a  fault 
leaving  the  equipment  frame 
ungrounded.  The  proposal  would  assure 
a  safe  and  dependable  safety  grounding 
circuit  which  will  not  fail  under 
overcurrent  conditions  for  all 
equipment  without  reference  to  voltage. 
The  provision  refers  to  the  current  or 
size  of  the  diode,  which  is  an  aitemative 
to  requiring  a  grounding  conductor, 
instead  of  the  'equipment  voltage. 

Paragraph  (f)  of  the  standard  would 
require  the  peak  reverse  voltage  rating 
of  the  grounding  and  polarizing  diodes 
to  be  equal  to  or  greater  than  1.200  volts. 
This  provision  would  help  to  prevent 
failure  of  the  solid  state  device.  Electric 
equqiment  can  be  subjected  to  severe 
overvoltages,  which  can  cause  the 
grounding  or  polarizing  diode  |unc(lon  to 
rupture,  short  circuit  or  open,  leaving 
equipment  frames  exposed  to 


energization.  If  the  polarizing  diode 
ruptures,  its  ability  to  retard  the  function 
of  die  control  circuit  would  be  lost  This 
could  allow  the  equipment  frame  to  be 
energized  if  polarity  is  reversed.  The 
proposed  standard  would  address  th«M 
hazards. 

Sections  56/57.12505    Low-Resistance 
Ground  Fields 

This  proposed  standard  would  set 
requirements  for  the  design  and 
construction  of  low-resistance  ground 
fields.  It  is  derived  from  H  56/57.12025, 
56/57.12027  and  56/57.1202a  Paragraph 
(a)  of  the  proposal  would  require  low- 
resistance  ground  fields  used  in  the 
safety  grovoding  system  to  be  designed 
and  installed  in  a  manner  to  assure  that 
the  maximum  exposure  voltage  under 
fault  conditions  does  not  create 
hazardous  step  and  touch  potentials.  In 
evaluating  ground  field  safety,  the 
standard  would  require  consideration  of 
the  parameters  of  the  system,  including 
soil  resistivity,  available  fault  currents, 
ground  field  construction,  and  the 
operating  times  of  protective  devices. 

Under  paragraph  [b),  low-resistance 
ground  fields  used  in  the  safety 
grounding  system  would  be  required  to 
be  maintained  at  25  ohms  or  less. 
Electric  current  follows  the  path  of 
lowest  resistance  that  it  encounters. 
Therefore,  the  lower  the  resistance  of  a 
ground  field,  the  more  likely  it  is  that 
protective  devices  can  operate  to 
remove  ground  faults  and  minimize  the 
possibility  of  energization  of  equipment 
frames.  A  maximum  25-ohm  resistance 
to  earth  would  serve  to  maintain 
resistance  at  a  low  level  to  facilitate  the 
proper  operation  of  ground-fault 
protective  devices. 

The  system  resistance  value  may 
deviate  from  the  25-ohm  maximum  only 
if  evaluation  of  the  system  in 
accordance  with  the  safety 
considerations  of  paragraph  (a) 
indicates  that  a  lower  value  of 
resistance  is  necessary,  or  a  higher 
vali'e  of  resistance  may  safely  be  used. 
In  this  manner,  some  flexibiUty  would 
be  added  to  the  rule  to  take  into 
consideration  the  special  circumalances 
of  each  mine  and  its  ground-fault 
protection  system. 

Paragraph  (c]  would  be  a  new 
requirement  that  the  surface  area  of 
ground  field  materials  have  at  least  four 
square  feet  of  contact  with  soiL  For 
example,  the  use  of  three  grounding  rods 
measuring  5/8-inch  in  diameter  and 
eight  feet  in  length  %vo«ld  be  one  method 
of  achieving  compliance  with  the 
proposed  standard,  since  they  would 
provide  at  least  four  square  feet  of 
contact  with  soiL  Typically,  many  i 
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than  three  groonding  rods  are  presently 
used  in  thp  construction  of  ground  fields. 
In  MSHA  8  view,  four  tiquare  feet  would 
be  a  suitable  linhnniH  surface  contact 
area  to  ensure  that  the  ground  field  has 
a  low  resistance  to  earth.  The  proposed 
requirements  for  ywiud  fields  weald  aid 
in  protecting  miners  from  litock  and 
burn  hazards  due  to  voltages  appearing 
between  frames  or  enclosures  of  electric 
equipment  and  earth.  A  safe, 
dependable  safety  grounding  system 
would  be  provided  for  under  this 
proposed  standard. 

Sections  56/57.12506    Testing 

This  standard  would  revise  existing 
5§  56/ 57.1202a  and  would  detail 
procedures  for  testing  of  the  safety 
grounding  system.  Existing 
recordkeeping  requirements  would  be 
deleted  under  the  proposal,  as  past 
experience  has  shown  that  records  in 
this  case  do  not  give  an  indication  of  the 
safety  of  the  grounding  system.  Other 
revisions  are  based  on  the  results  of  a 
study  of  Electrical  Accidents  Relating  to 
Grounding  Systems  at  Surface  and 
Underground  Metal  and  Nonmetal 
Mines.  1978-1983.  conducted  by  MSHA. 

The  study  attributed  at  least  80 
electrical  accidents,  including  five 
fatalities  in  that  time  period,  to  either  a 
faulty  grounding  system  or  fte  lack  of  a 
grounding  system.'  Additionally,  the 
study  concluded  that  "Most  of  the 
accidents  could  have  been  prevented  if 
a  well  designed  grounding  system  were 
installed  and  maintained.  Maintaining 
the  integrity  of  the  ground  circuit  is  of 
paramount  importance  for  safe 
operation  of  electrical  equipment."  The 
testing  procedures  outlined  in  the 
proposal  would  assure  that  problems 
arising  in  mine  safety  grounding  systems 
are  identified  and  dealt  with  in  a  prompt 
manner  to  avoid  the  occurrence  of  future 
injuries  and  fatahties. 

Paragraph  (a)  would  require 
continuity  tests  to  assure  the  integrity  of 
the  system  on  all  installations  made 
after  the  effective  date  of  the  rule,  and 
when  repairs  are  made  to  the  safety 
grounding  system.  The  safety  grounding 
system  would  additionally  be  required 
to  be  reviewed  at  intervals  not  to 
exceed  twelve  months  to  assure  that  the 
maximtmi  voltage  exposure  under  fault 
conditions  complies  wift  tiie 
requirements  of  subpart  K.  Initial  testing 
and  annual  review  of  the  safety 
grounding  system  would  assure  that 
installation  and  maintenance  of  the 
system  are  being  properly  performed, 
and  that  a  complete,  low-impedance 


*  A«  previously  netad.  MSHA  estimatM  that  from 
1984  through  IMS.  an  additional  00  nonfatal  and  aix 
fatal  grounding'Tclatad  aocidanta  ha*e  occunad. 


ground  path  is  available  to  prevent 
occurrence  of  leth^  vottagu  on 
equipment  frvmet.  The  standard  would 
also  simplify  and  clarify  the  testing 
required  under  the  existing  standard. 

For  mine  power  systems  ubltzing  a-c 
voltage  of  less  than  650  volts,  paragraph 
(c)  would  require  the  resistance  to  euth 
of  the  safety  grounding  system's 
connection  to  earth  to  be  maintained  at 
25  ohms  or  less,  and  be  physically 
separated  from  the  substation  grounding 
system.  The  separation  would  be 
required  to  be  the  larger  of  25  feet  or 
five  times  the  largest  dimension  of  the 
safety  grounding  system's  connection  to 
eartL  As  discussed  earlier,  a  resistance 
value  of  25  ohms  or  less  would  provide  a 
low-impedance  path  to  ground  for  fault 
currents,  instead  of  energizing 
equipment  frames. 

The  standard  would  also  take  into 
consideration  the  practical  necessities 
at  each  mine.  It  would  allow  deviation 
from  the  value  of  25-ohms  or  less  when 
such  a  value  could  not  be  attained,  but 
only  if  the  operator  assures  that  the 
system  complies  with  the  ground  field 
requirements  of  proposed  85  56/ 
57.12505.  The  voltage  level  was  raised 
from  600  volts  to  650  volts  in  the 
proposal  to  be  consistent  with  other 
standards  in  subpart  K. 

Physical  separation  from  the 
substation  grounding  system  would 
prevent  transmission  of  fault  current 
occurring  on  the  substatimi  system  to 
the  safety  grounding  system  and 
energizing  equipment  frames.  Several 
commenters  suggested  that  separation 
of  the  safety  grounding  system  from  the 
substation  ground  contradicts  IEEE 
Standard  80-1976.  §  16.5,  which 
addresses  separate  grounds,  and 
interconnected  grounds  in  a  substation. 
The  TF-F-K  Standard  states  that  these 
grounds  should  be  interconnected,  but 
should  not  be  used  to  provide  safety 
grounding  for  equipment  outside  the 

substation.  

This  is  clearly  supported  by  IEEE 
Standard  142-1982,  §  2.6.  and 
accompanying  figures  20  and  21(a)  and 
(b).  Figures  21(a)  and  21(b)  show  the 
shock  hazard  that  can  occur  when  the 
safety  grounding  system  is  tied  to  the 
substation  ground.  IEEE  Standard  142- 
1982.  requires  at  least  a  50-foot 
separation  of  ground  beds.  The  proposal 
requires  at  least  a  25-foot  separation. 
The  septiration  distance  would  increase 
as  a  function  of  the  size  of  the  safety 
grounding  system's  connection  to  earth. 
The  required  separation  would  be  a 
physical  separation  and  not  a  complete 
electrical  isolation. 

Paragraph  {d\,  would  contain 
requirements  for  reviewing  mine  power 


systems  utilizing  a-c  voltages  greater 
than  650  volts  hne-to-line.  Reviswr  wuid 

be  required  to  include  detetateatiaBa  of 
the  ssifety  grounding  system's  resistance 
to  earth  at  its  connection  to  earth.  Some 
commenters  to  the  preproposal  draft 
were  not  certain  of  where  the  resistance 
measurement  of  the  groundmg  system 
would  be  required  to  be  taken.  The 
proposal  would  clarify  that  tests  must 
be  conducted  where  tiie  equipment 
safety  grounding  conductor  is 
intentionally  connected  to  earth. 

A  determination  of  the  maximum  fault 
current  able  to  flow  into  the  safety 
grounding  system,  and  the  impedance  of 
the  safety  grounding  system  at  electric 
loads  or  sources  of  500  kVA  or  larger 
would  also  be  required.  Several 
commenters  wanted  to  know  how  to 
obtain  the  voltage  exposure.  There  are 
several  acceptable  methods  including 
calculations,  measurements,  or  a 
combination  of  the  twa  dependent  upon 
the  configuration  of  the  system.  The 
voltage  determinations  do  not  have  to 
be  conducted  if  the  system  has  not 
changed  since  the  effective  date  of  this 
standard.  Some  commenters  suggested 
referencing  the  NEC  The  proposal  is 
largely  performance-oriented,  and  is  not 
intended  to  provide  design  criteria. 
However,  the  NEC  could  be  used  as  a 
source  for  obtaining  compliance  with 
the  proposed  standard. 

Paragraph  (e)  would  require  a  weekly 
check  to  be  made  of  the  continuity  of  all 
mobile  equipment  safety  grounding 
conductors,  except  when  they  are 
continuously  monitored  with  an  MSHA 
tested  ground-wire  monitoring  device. 
The  preproposal  draft  referenced  a  fail 
safe  grounding  system  as  a  testing 
aitemative.  whirh  generated  confusion 
on  the  part  of  some  commenters.  For 
clarity,  the  proposal  has  been  altered  to 
allow  the  use  of  a  ground-wire 
monitoring  device  tested  by  MSHA. 
These  devices  are  available  and  have 
been  required  and  used  in  mines  for 
several  years.  The  proposal  would  not 
require  grotmd-wire  monitors,  but  would 
permit  their  use  as  an  alternate  means 
of  compliance. 

Additionally,  commenters  requested 
that  the  interval  for  checking  the 
continuity  of  equipment  safety 
grounding  conductors  be  increased  from 
a  weekly  check  to  a  monthly  check  on 
mobile  equipment.  In  MSHA's  view,  a 
monthly  interval  would  be  too 
infrequent  for  checking  equipment 
safety  grounding  conductors.  Mobile 
equipment  is  constantly  in  motion, 
causing  flexing  and  potential  damage  to 
the  cables  serving  it  as  well  as 
equipment  safety  grounding  conductors. 
Unlike  phase  conductors,  equipment 
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safety  grounding  conductors  will  not 
prevent  a  machine  from  operating  if 
broken.  Additionally,  most  mines  use  a 
weekly  electrical  maintenance  schedule, 
during  which  the  section  is  shut  down  to 
perform  examinations  and  repairs.  The 
continuity  check  could  be  done 
coincidentally  with  the  maintenance 
shut  down,  under  the  proposal.  Without 
frequent  checks,  it  would  be  impossible 
to  tell  whether  the  conductor  is  broken 
or  damaged,  rendering  the  safety 
grounding  system  ineffective  for 
preventing  electric  shocks.  MSHA 
solicits  comments  on  the 
appropriateness  of  the  interval. 

Power  Cables  and  Conductors 

Sections  56/57.12600    Installation 

This  proposed  standard  would  revise 
existing  §§  56/57.12004,  56/57.12011  and 
57.12082,  and  would  address  installation 
of  cables  and  insulated  conductors  and 
prevention  of  mechanical  damage  to 
them.  Paragraph  (a)  would  require  that 
they  be  installed  so  that  they  are 
protected  against  physical  damage, 
adverse  ambient  conditions  and  failure 
of  adjacent  mechanical  systems. 

Several  commenters  expressed  the 
view  that  it  is  impossible  to  protect 
cables  from  all  physical  damage 
because  of  the  nature  of  mining 
operations  and  the  difficulty  of 
achieving  sufficient  protection.  The 
Agency  continues  to  believe  that  It  is 
possible  and  necessary  to  protect  cables 
from  physical  damage  in  order  to  assure 
a  safe  work  place.  IEEE  Standard  242 
(1975).  "IEEE  Recommended  Practice  for 
Protection  and  Coordination  of 
Industrial  and  Commercial  Power 
Systems,"  addresses  this  subject  in 
Chapter  11  on  Conductor  Protection.  The 
IEEE  Standard  242  Section  11.6. 
"Physical  Protection  of  Cables" 
addresses  mechanical  hazards,  adverse 
ambient  conditions  and  damage  by 
foreign  elements.  The  proposed 
standard  would  reflect  the  philosophy  of 
IKCT:  Standard  242  by  requiring 
protection  from  damage  caused  by 
vehicles,  falling  objects,  misdirected 
excavation,  water,  chemicals,  bursting 
pipelines  and  broken  conveyor  belts. 
Minor  or  cosmetic  damage  that  does  not 
reduce  the  protective  function  of  the 
jacket  would  not  be  cited  under  the 
proposal. 

Paragraph  (b)  of  the  proposal  would 
minimize  the  hazard  of  inadvertent 
energization  of  pipelines  by  prohibiting 
their  use  for  the  support  of  cables  and 
insulated  conductors.  However,  the 
proposal  would  allow  cables  and 
pipelines  to  be  installed  on  the  same 
support  provided  work  can  be 
performed  on  pipelines  without  creating 


a  shock  hazard.  The  preproposal  draft 
would  also  have  prohibited  cables  and 
insulated  conductors  from  contacting 
pipelines.  Several  commenters  indicated 
that  no  hazard  is  created  when  cables 
contact  pipelines  because  cables  are 
equipped  with  shielding  or  jackets 
which  would  protect  them  frvm  damage 
ftt)m  pipelines.  In  response  to  those 
comments,  paragraph  (c)  would  prohibit 
only  insulated  conductors  from 
contacting  pipelines. 

Sections  56/57.12601    Ampacity 

The  proposed  standard  for  cable  and 
conductor  ampacities  is  derived  from 
existing  S9  56/57.12004.  New  ampacity 
tables,  derived  from  the  NEC  and  ICEA 
standards,  for  proper  sizing  of 
conductors  would  accompany  the 
standard.  Paragraph  (a)  would  require 
electric  conductors  to  be  of  a  size  and 
current-carrying  capacity  to  assure  that 
a  rise  in  temperature  resulting  from 
normal  operating  conditions  does  not 
exceed  the  rating  of  the  insulation  and 
conductors.  Exceeding  the  rating 
assigned  by  the  manufacturer  could 
expose  persons  to  electric  shock  or 
electrocution  hazards  by  causing 
deterioration  of  the  insulation  and 
conductors.  Therefore,  conductor  sizes 
and  ampacities  should  be  compatible 
with  the  current  level  rated  for  and  used 
in  the  circuit. 

Under  paragraph  (b],  branch  circuit 
conductors  supplying  electric  equipment 
would  be  required  to  have  ampacities  of 
at  least  125  percent  of  the  full-load 
current  rating  of  the  equipment.  The  125 
percent  value  would  provide  a  buffer, 
and  take  the  occurrence  of  higher  than 
normal  ciurents  into  consideration.  For 
similar  reasons,  paragraph  (c)  would 
require  the  ampacity  of  feeder  circuit 
conductors  which  supply  multiple  loads 
to  be  at  least  the  sum  of  the  full-load 
current  ratings  of  all  the  loads  plus  25 
percent  of  the  highest  full-load  current 
of  the  largest  load. 

Under  paragraph  (d),  the  size  of 
conductors  for  electric  equipment  would 
be  required  to  conform  to  ampacity 
Tables  56/57.12601-1  through  56/ 
57.12601-10,  or  other  tables  appropriate 
for  the  conditions  where  the  conductors 
are  used.  Several  commenters  to  the 
preproposal  draft  expressed  concern 
about  being  limited  to  using  the  tables 
supplied.  The  tables  included  in  the 
standard  are  intended  to  be  used  as  a 
reference  to  aid  in  compliance  efforts. 
However,  the  use  of  other  appropriate 
tables  would  be  acceptable  to  the 
Agency,  provided  no  safety  hazards  are 
introduced. 

Some  commenters  requested  derating 
factors  for  ambient  temperatures.  Under 
paragraph  (e),  conductor  ampacities 


would  be  required  to  be  corrected 
according  to  the  ambient  temperature 
where  the  conductor  is  used,  if  this 
temperature  is  other  than  the 
temperature  at  which  the  conductor  was 
rated.  Deterioration  of  conductor 
insulation  due  to  a  higher  ambient 
temperature  than  the  insulation  rating 
could  present  a  shock  hazard.  Table  56/ 
57.12601-11  was  included  because  the 
derating  factors  vary  as  a  function  of  the 
rated  temperature  of  the  conductor.  The 
determination  of  what  value  is  to  be 
used  would  be  left  to  the  operator. 

Paragraph  (f)  would  require  that  when 
four  or  more  conductors  are  contained 
in  the  same  raceway,  conduit,  or  cable, 
the  maximum  allowable  load  current 
must  be  reduced  according  to  Table  56/ 
57.12601-12  accompanying  the  standard. 
Some  commenters  recommended  that 
derating  factors  be  included  when  three 
or  more  conductors  are  contained  in  a 
raceway.  In  response  to  these 
commenters  the  proposal  includes 
derating  factors  from  Article  310  of  the 
NEC. 

Some  commenters  expressed  concern 
that  the  preproposal  draft  did  not 
specify  the  length  of  conductors.  Lengths 
were  not  speciHed,  because  this  would 
impose  design  criteria  for  installations 
where  conductors  are  used.  These 
revisions  are  intended  to  be 
performance-  rather  than  design- 
oriented  where  possible,  while 
preserving  a  hig^  level  of  miner  safety. 

Sections  56/57.12602    Insulation, 
Termination  and  Shielding 

This  section  is  derived  from  existing 
SS  56/57.12008,  and  would  specify 
insulation  requirements  for  power 
cables  and  conductors.  Paragraph  (a) 
would  require  power  cables  and 
conductors  to  have  insulation  rated  for 
at  least  the  voltage  of  the  circuit  in 
which  the  conductor  is  applied.  Trolley 
wires  and  uninsulated  surface  overhead 
conductors  of  more  than  650  volts  line- 
to-line  would  be  exempted  from  the 
insulation  requirement  due  to  their  use 
and  accessibility. 

A  potential  hazard  is  created  when 
the  conductor  insulation  rating  is  below 
the  nominal  impressed  voltage,  possibly 
causing  the  insulation  to  break  down 
and  result  in  damage  to  the  cable. 
Damaged  cable  would  present  a  readily 
available  ignition  source  for  a  mine  fire 
or  explosion,  as  well  as  produce  a 
potential  shock  hazard  to  persons 
handling  the  cable  or  working  on  or  near 
the  equipment  served  by  the  cable.  The 
conductor  insulation  voltage  rating  is 
usually  identified  on  the  outer  jacket  of 
the  cable.  Operators  could,  by  looking  at 
this  identification,  determine  the 
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adequacy  of  the  cable  for  use  in  a 
particular  circuit 

Some  commenters  suggested  that 
paragraph  (a)  refer  to  insulated 
conductors  instead  of  all  conductors. 
"Insulated"  was  excluded  because  the 
only  conductors  at  a  mine  that  can  be 
bare  are  trolley  wires  and  overhead 
conductors  of  more  than  650  volts,  line- 
to-line.  In  underground  mines,  only 
trolley  wires  below  2kV  can  be  bare. 
Commenters  also  expressed  concern 
that  field  testing  in  the  preproposal  draft 
was  dictating  design  standards,  with  no 
increase  in  miner  safety.  In  response  to 
these  concerns,  the  proposal  has  been 
revised  to  delete  reference  to  insulation 
performance  requirements. 

Under  paragraph  (bj.  a  new  provision, 
power  cables  and  conductors  installed 
on  the  surface  in  circuits  with  line-to- 
line  voltages  above  2,000  volts  and 
subject  to  contact  by  persons  would  be 
required  to  have  metallic  shielding 
around  each  power  conductor.  Some 
commenters  indicated  the  preproposal 
draft  did  not  recognize  "approved"  use 
of  unshielded  conductors  and  stated 
that  the  use  of  metallic  shielding  is 
unnecessary  in  some  protected 
locations.  In  response  to  commenters, 
the  proposal  has  been  modified  to 
require  shielding  of  cables  and 
conductors  in  underground  areas  of 
mines,  and  on  surface  areas  of  mines 
only  where  they  are  accessible  to 
persons. 

'The  IEEE  Recommended  Practice  for 
Electric  Power  Distribution  for  Industrial 
Plants,"  standard  141-1976,  recommends 
shielding  be  provided  on  cables 
between  2kV  and  BkV.  Shielding  is 
required  by  the  NEC  (310-6,  400-31(b), 
1984)  on  cables  above  2kV.  Cables  in  all 
underground  and  some  surface  mine 
areas  would  be  subjected  to  conditions 
stated  in  IEEE  Standard  141-1976,  and 
would  require  shielding.  Under  a 
provision  solely  appUcable  to 
underground  mines,  S  57.12602(b]  would 
require  all  power  cables  and  conductors 
installed  underground  in  circuits  with 
line-to-line  voltages  above  2.000  volts  to 
have  insulation  and  metallic  shielding 
around  each  power  conductor.  The 
exception  for  inaccessible  cables  and 
conductors  would  not  apply 
underground  due  to  the  limited 
clearances  and  the  increased  risk  of 
damage  to  cables  and  conductors  In  the 
underaround  environment 

Under  paragraph  (c),  metallic 
enclosed  power  cables  and  conductors 
would  not  be  required  to  be  shielded, 
provided  the  enclosure  is  continuous 
and  connected  to  the  safety  grounding 
system.  This  provision  would  give  an 
alternative  to  shielding  which  offers 
equal  protectioa  A  continuous 


enclosure,  solidly  connected  to  the 
safety  jt""*"B  system  would  assure 
an  effid— ttfgomdfaig  path,  and  added 
physical  protection  for  cables  and 
conductors. 

Paragraph  (d)  would  require  cables  to 
enter  metallic  frames  of  electric 
enclosures  through  fittings  sized  for  the 
cables,  which  prevent  damage  to  the 
cable  jackets  and  the  insulation  of  the 
internal  conductors.  The  standard  would 
lead  to  secure  fittings  which  would 
cause  minimal  strain  on  the  connections. 
Under  paragraph  (e),  insulated 
conductors  would  be  required  to  enter 
metalUc  frames  of  electric  enclosures 
through  fittings  with  insulated  bushings 
sized  for  the  conductors,  insulated 
bushings  would  offer  physical  protection 
for  the  insulation  of  conductors  not 
protected  by  a  jacket 

Paragraph  (f)  is  new,  and  would 
contain  an  exception  to  the  proposed 
requirements  of  paragraphs  [d]  and  (e). 
It  would  state  that  cables  and 
conductors  in  conduit  that  enter  metallic 
frames  of  electric  enclosures  would  not 
be  required  to  be  equipped  with  fittings 
or  bushings  when  protection  against 
damage  by  sharp  edges  is  provided.  This 
provision  would  offer  a  compliance 
alternative  designed  to  provide  the  same 
measure  of  protection. 

Paragraph  (g)  is  new,  and  would 
require  conductors  to  be  secured  so  as 
to  prevent  mechanical  strain  on 
electrical  connections.  Hazards  resulting 
from  improper  conductor  and  cable 
fittings  include  electric  shock  and 
electrocution  from  energized  equipment 
frames.  By  reqxiiring  fittings  at  locations 
where  cables  and  insulated  conductors 
enter  electric  compartments  to  be 
designed  to  prevent  strain  on  electrical 
connections,  chaffing  and  damage  to  the 
cable  or  conductors  would  be  prevented, 
and  the  number  of  injuries  to  persons 
from  these  conditions  would  be  reduced. 

Some  commenters  felt  jackets  would 
not  be  proper  protection  for  cables  and 
conductors  where  they  enter  frames. 
The  proposal  would  not  allow  jacketing 
to  serve  as  protection  under  these 
conditions.  Cables  should  enter  frames 
through  proper  fittings  to  prevent 
damage  to  the  jacket  and  internal 
conductors.  Commenters  also  suggested 
elimination  of  insulated  bushings.  This 
recommendation  was  not  adopted 
because  conductors  having  only  an 
outer  protective  jacket  are  not 
sufficiently  protected  from  damage 
where  they  enter  metal  boxes. 

Sections  56/57.12803    Splices  and 
Repairs 

This  standard  is  derived  primarily 
from  existing  H  56/57.12013  and 
57.12068,  and  would  set  safety 


requirements  for  splichis  and  repair  of 
cables.  Existing  practices  on  splices  and 
splicing  methods  were  researtiied  by  the 
Bureau  of  Mines  fMine  Trailing  Cables 
and  Cable  Sphces,  Contract  #JO199100). 
The  results  show  a  high  failure  rate  of 
splices.  The  proposal  would  define  the 
type  of  cable  splices  permitted  and  is 
intended  to  reduce  the  number  of 
accidents  involving  spKce  failures  and 
burning  cables.  The  proposal  does  not 
limit  the  number  of  splices  in  a  cable. 

Paragraph  (a)  is  new,  and  would 
require  that  cables  be  spliced, 
terminated  or  repaired  by  a  qualified 
electrician,  defined  in  the  proposal  as  an 
individual  who  has  met  the 
requirements  of  an  operator's 
qualification  program  in  accordance 
with  proposed  58  56/57.12100.  This 
would  assure  that  persons  are  protected 
against  shock  and  Hre  hazards  created 
by  improperly-spliced  cables.  By 
requiring  that  cables  be  attended  to  by 
qualified  electricians,  the  knowledge 
and  training  of  such  individuals  would 
be  brought  to  bear  on  a  difficult  and 
potentially  hazardous  task. 

Peiragraph  (b)  would  require  splices  in 
trailing  cables  to  contain  only  one 
connection  point  in  each  conductor.  A 
single  connection  of  two  severed  ends  of 
trailing  cable  would  provide  the  best 
possible  electrical  conductivity.  The 
introduction  of  more  than  one 
connection  point  would  reduce  the 
electrical  conductivity  of  the  splice  to  an 
unacceptable  level  which  could  lead  to 
inadequate  electrical  protection  for  the 
circuit  and  a  shock  and  fire  hazard  on 
the  circuit  and  the  equipment  it  serves. 

Paragraph  (c]  would  require 
terminations  of  cable  shielding  to  be 
connected  to  equipment  safety 
grounding  conductors  at  each  splice  and 
termination.  This  would  assure  that 
shielding  is  connected  to  the  safety 
grounding  system  to  prevent  individuals 
from  contacting  dangerous  voltages 
under  fault  conditions. 

Paragraph  (d)  would  set  standards  for 
splices  and  repairs  of  cables.  They 
would  be  required  to  have  conductivity 
and  current-carrying  capacity  gufficient 
to  prevent  insulation  damage  from 
heating  of  conductors.  This  provision 
would  require  a  spUce  or  repair  to  match 
the  ampacity  of  the  rest  of  the  cable  as 
closely  as  possible,  which  would  reduce 
the  risk  of  damage  to  the  insulation  from 
overheating  of  the  connection.  Damaged 
insulation  could  place  miners  at  risk  of 
contacting  energized  cable  components. 

It  would  also  require  severed 
conductors  to  be  joined  by  welding  or 
compression-type  connectors.  The 
Agency  is  aware  of  the  use  of  some 
unsafe  splicing  methods  in  the  industry. 
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For  instance,  square  knot  splices  and 
soldering,  which  create  high-resistance 
areas  within  the  cable,  are  sometimes 
used.  High  resistance  can  lead  to 
excessive  heating  and  arcing  at  the 
location  of  the  splice  or  repair  and  cause 
the  connection  to  open. 

The  NEC  recommends  exothermic 
welding,  pressure  connectors  and 
clamps  for  joining  severed  grounding 
conductors  to  assure  an  electrically 
e^icient  and  mechanically  strong  splice. 
The  NEC  standard  would  not  allow 
soldering  for  that  purpose.  The  proposed 
rule  would  adopt  the  NEC  treatment  of 
grounding  conductors  for  all 
components  of  trailing  cables.  It  would 
require  tight-fitting  connections  formed 
by  welding  or  compression-type 
connectors.  The  proposal  would  prohibit 
the  use  of  unsafe  splicing  methods 
which  can  give  rise  to  shock  and  fire 
hazards. 

Each  power,  control,  and  ground- 
check  conductor  would  be  required  to 
be  individually  re-insulated  with 
insulation  having  at  least  the  same 
thickness,  temperature  rating,  and 
dielectric  strength  as  that  of  the  original 
insulation.  By  requiring  replacement 
insulation  to  have  the  same  protective 
characteristics  as  the  original  insulation, 
the  proposal  would  assure  that  the 
integrity  of  the  cable  insulation  is 
maintained.  I%ase-to-phase  and  phase- 
to-ground  short-circuits  from  weaker 
insulation  could  also  be  prevented  under 
the  provision. 

Splices  and  repairs  would  be  required 
to  have  semiconducting  tape  replaced 
over  the  insulation  of  each  power 
conductor  within  shielded  cable.  This 
would  help  to  seal  the  point  of  joinder  to 
assure  an  efficient  electrical  connection. 
Within  shielded  cable,  shielding  in  the 
form  of  metallic  braid  or  serving  (wrap), 
or  metallic  tape  applied  in  half-lapped 
layers  replaced  over  each  power 
conductor  would  be  required. 

The  outer  jacket  of  the  cable  would  be 
required  to  be  replaced  to  provide  at 
least  the  same  thickness  and  protection 
as  that  of  the  original  jacket.  Therefore, 
the  proposal  would  require  the  repaired 
jacket  to  have  physical  strength  equal  to 
the  original  jacket.  Finally,  the  outer 
jacket  would  have  to  be  sealed, 
vulcanized,  molded,  or  fused  to  the 
cable's  original  jacket  to  prevent  the 
moisture  of  the  underground 
environment  from  causing  sparking  at 
the  splice  or  repair. 

Several  commenters  objected  to  use  of 
the  word  "bonding "  to  describe  joining 
the  spliced  outer  jacket  to  the  original 
cable  jacket.  Some  commenters  believed 
that  "bonding"  means  only  vidcanizing. 
The  proposed  standard  is  now  more 
specific  about  the  process  of  connecting 


the  replacement  jacket  to  the  original 
jacket.  These  provisions  would  preserve, 
as  nearly  as  possible,  the  dielectric  and 
mechanical  strength  of  the  original  cable 
in  making  splices  and  repairs.  Therefore, 
the  likelihood  of  electrical  arcing  or 
heating  at  the  point  of  connection  would 
be  reduced. 

Paragraph  (e)  of  the  proposal  would 
allow  the  use  of  one  trailing  cable  splice 
which  does  not  meet  the  requirements  of 
paragraph  (d)  for  the  time  period 
necessary  to  move  the  equipment  for 
repair  of  the  cable,  provided  the  splice  is 
mechanically  strong  and  insulated  to 
prevent  shock.  Although  the  terms 
"permanent"  and  "temporary"  would 
not  be  employed  by  the  proposal,  this 
standard  would  provide  for  safe 
movement  of  equipment  using  one  short- 
term  splice  to  facilitate  repair  work  if 
precautions  are  taken  to  prevent  shock 
hazards. 

Section  57.12603  would  contain  a 
paragraph  (f),  applicable  only  to 
underground  areas  of  metal  and 
nonmetal  mines.  It  would  require  splices 
and  repairs  in  trailing  cables  used 
underground  to  be  made  with  splice  and 
repair  kits  that  meet  the  flame- 
resistance  tests  in  30  CFR  18.64.  Flame- 
resistance  tests  are  made  on  assembled 
specimens  by  MSHA's  Approval  and 
Certification  Center.  Acceptance 
markings  appear  on  the  outer  jacket  of 
the  repair  or  splice,  indicating  that  it  has 
passed  the  tests  and  was  found  to  be 
acceptable  by  MSHA.  This  would 
ensure  that,  when  the  splice  and  repair 
kit  was  assembled  In  accordance  with 
the  manufacturer's  instructions,  the  kit 
would  have  fire-resistant  properties 
similar  to  those  of  the  cable's  original 
components.  MSHA  is  considering 
proposing  an  approval  regulation  for 
splice  and  repair  kits.  Under  such  a 
proposal,  a  splice  and  repair  kit  for 
trailing  cables  would  have  to  be 
approved  by  MSHA  prior  to  its  use  in  a 
mine. 

Sections  56/57.12604     Lightning 
Protection 

This  standard  would  revise  existing 
SS  56/57.12065  and  56/57.12069.  It  would 
provide  requirements  intended  to 
prevent  transmission  of  lightning 
voltages  to  the  mine  electrical  system. 
Information  available  to  MSHA 
indicates  that  12  lightning-related 
accidents,  one  of  them  fatal,  occurred 
from  1978  through  1988.  The  proposal 
would  require  surge  arresters  to  be 
provided  for  exposed  ungrounded  power 
conductors  and  telephone  wires  in  order 
to  prevent  similar  accidents  in  the 
future.  Several  commenters  suggested 
that  the  term  "surge  arrester"  should  be 
changed  to  "lightning  arrester."  The 


IEEE  defines  "surge  arrester"  and  does 
not  define  "lightning  arrester."  The 
proposal  would  continue  use  of  the  term 
"surge  arrester,"  which  would  be 
defined  in  proposed  SS  56/57.12000. 

Paragraph  (b)  contains  new  provisions 
which  would  no  longer  require  surge 
arresters  to  be  installed  on  power 
conductors  and  telephone  wires, 
provided  they  are  buried,  installed 
beneath  a  protective  metallic  covering, 
or  enclosed  within  grounded  metallic 
shielding,  coverings,  or  enclosures 
throughout  their  entire  length.  These 
types  of  conductors  would  be.  in 
MSHA's  view,  sufficiently  protected 
against  transmittal  of  dangerous 
voltages  caused  by  surface  electrical 
lightning  surges,  llie  proposed  change 
would  eliminate  the  need  to  cut  into 
these  cables  solely  to  install  surge 
arresters.  Thus,  persons  would  not  be 
unnecessarily  exposed  to  the  hazards 
involved  in  the  installation  process. 

Use  of  the  term  "suitable  lightning 
arresters"  in  the  existing  rule  would  be 
replaced  and  clarified  in  the  proposal  by 
a  requirement  that  surge  arresters  be 
rated  for  the  voltage  and  current  of  the 
circuit  they  protect.  The  proposal  would 
no  longer  require  that  surge  arresters  be 
of  an  approved  type,  since  performance 
parameters  have  been  included  in  the 
standard. 

Some  commenters  indicated  that 
surge  arresters  are  not  sized  according 
to  current  rating.  The  Bureau  of  Mines 
conducted  a  study  in  1981  in  conjunction 
with  the  Pennsylvania  State  University 
on  power  systems.  Their  report, 
Contract  No.  ]0155009,  showed  four 
important  parameters  for  the  proper 
application  of  surge  arresters.  These 
parameters  were:  voltage  rating, 
sparkover  voltage,  discharge  current 
and  the  IR  discharge  voltage.  The  report 
describes  the  classes  of  arresters  with 
typical  voltage  rating  ranges  and  current 
withstand  voltages  for  each  class.  To 
clarify  MSHA's  intent,  the  proposal 
would  be  revised  to  require  proper 
sizing  according  to  the  class  of 
application.  For  example,  the 
"Distribution  Class"  is  typically  rated 
for  IkV  to  18k V,  and  they  can  withstand 
a  65kA  ciurent  surge. 

Proposed  S  57.12604  would  contain 
additional  requirements  for  surge 
arresters  at  underground  metal  and 
nonmetal  mines.  Surge  arresters  for 
conductors  that  enter  an  underground 
mine  would  be  required  to  be  located  on 
the  surface  within  100  feet  of  the  point 
where  the  conductors  enter  the  mine, 
are  buried,  installed  beneath  a 
protective  metallic  covering,  enclosed 
within  grounded  metallic  shields, 
coverings  or  enclosures,  or  supported  by 
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grounded  metallic  messenger  wires. 
Although  the  location  of  a  lightning 
strike  can  clearly  not  be  controlled,  a 
100-foot  distance  would  severely  limit 
the  distance  in  which  lightning  could 
strike  inby  a  surge  arrester,  possibly 
transmitting  a  voltage  surge 
underground  and  energizing  equipment 
frames.  Lightning  strikes  outby  the 
arrester  would  cause  excess  voltage  to 
be  transmitted  to  ground. 

At  underground  mines,  surge  arresters 
for  conductors  extending  underground 
would  be  required  to  be  connected  to  a 
low-resistance  ground  field  that  is 
separated  from  neutral  ground  fields  by 
a  distance  of  not  less  than  25  feet.  This 
woidd  separate  the  underground 
grounding  circuit  from  the  surface 
distribution  grounding  circuit,  thereby 
reducing  the  Lkelihood  of  a  lightning 
surge  being  transmitted  underground 
from  the  surface  power  system. 

Some  commenters  claimed  that 
separation  of  surge  arrester  grounds 
from  equipment  grounds  would  be 
dangerous.  The  separation  of  arrester 
grounds  from  equipment  grounds 
provides  protection  by  shunting  the 
lightning  transient  energy  to  the  arrester 
grounds.  The  1972  and  1982  publications 
of  the  "IEEE  Recommended  Practice  for 
Grounding  of  Industrial  and  Commercial 
Power  Systems,"  Standard  142,  S  2.6, 
describes  proper  separation.  The 
separation  of  ground  fields  for  surface 
mines  would  be  addressed  by  proposed 
S  56.12506(0)^ 

Sections  56/57.12630    Support 
Structures  and  Guy  Wires 

This  section  would  revise  existing 
SS  56/57.12047.  and  provide 
requirements  for  support  structures  and 
guy  wires.  The  incorporation  by 
reference  to  the  NESC  was  deleted,  and 
replaced  by  the  inclusion  of  specific 
requirements,  using  NESC  standards  as 
a  reference  guide.  Paragraph  (a)  would 
require  guy  wires  attached  to  structures 
supporting  uninsulated  overhead  power 
conductors,  other  that  phone  wires,  to 
be  electrically  connected  to  the 
equipment  safety  grounding  conductor 
at  the  supporting  structure  end  of  the 
guy  wire. 

Alternatively,  such  guy  wires  could  be 
provided  with  one  or  more  insulators 
which  have  a  dry  flashover  voltage  at 
least  double  the  nominal  voltage,  and  a 
wet  flashover  voltage  at  least  as  high  as 
the  nominal  voltage.  The  insulators.  In 
this  case,  would  be  required  to  be  at 
least  eight  feet  from  the  ground. 
Commenters  requested  clarification  of 
tiiis  provision.  It  means  that  the 
insulator  cannot  be  less  than  8  feet  from 
the  earth,  regardless  of  degree  or 
direction  of  slope  of  the  earth  around 


the  base  of  the  guy  wire  where  persons 
could  walk.  Several  commenters 
expressed  objection  to  the  specificity  of 
the  insulator  rating  included  in  the 
preproposal  draft  Ratings  are  needed  to 
provide  safety,  and  are  consistent  with 
those  in  ANSI  C29.1-1978.  "Electrical 
Power  Insulators." 

Some  commenters  believed  that  the 
preproposal  standard  intended  to 
encompass  guy  wires  supporting 
telephone  lines.  However,  telephone 
lines  are  not  considered  to  be  power 
conductors  for  purposes  of  this 
standard.  Commenters  also  expressed 
uncertainty  about  the  voltages  which 
would  be  addressed  by  the  standard.  It 
would  cover  all  power  conductor 
voltages. 

Additionally,  commenters  questioned 
the  effect  of  the  preproposal  draft  on 
public  utility  equipment  installed  on 
mine  property.  Where  guy  wires 
supporting  overhead  power  conductors 
are  present  on  public  utility  lines,  they 
are  typically  and  routinely  provided 
with  grounding  or  insulation.  Any  guy 
wires  which  support  uninsulated 
overhead  power  conductors  installed  on 
mine  property,  which  have  the  potential 
for  causing  injury  to  miners  would  fall 
within  the  coverage  of  the  standard, 
although  the  rule  would  not  require 
installation  of  guy  wires.  Enforcement  of 
the  standard  imder  MSHA  jurisdiction 
would  depend  upon  the  circumstances 
and  location  of  the  guy  wires.  The 
proposed  requirement  is  adopted  from 
NESC  standards,  used  as  a  guideline  by 
operators  as  well  as  utilities  for  many 
years.  The  proposal  provides  for  two 
equivalent  performance-oriented 
compliance  alternatives  intended  to 
achieve  the  same  safety  objective. 

Sections  57.12660    Support  in  Shafts 
and  Boreholes 

This  standard  would  specify 
requirements  for  providing  support  for 
power  cables  and  insulated  conductors 
in  shafts  and  boreholes,  and  is  derived 
from  existing  S  57,12083,  applicable  to 
underground  metal  and  nonmetal  mines. 
Paragraph  (a)  would  require  power 
cables  and  insulated  conductors  in 
shafts  and  boreholes  to  be  supported  by 
clamping  or  strain  relief  devices  which 
prevent  strain  on  the  conductors  and 
functional  damage  to  the  jacket  and 
insulation.  Several  commenters 
suggested  that  damage  to  the  outer 
jacket  cannot  be  avoided  since  one 
function  of  the  jacket  is  to  protect  the 
internal  conductors  from  physical 
damage.  A  small  amoimt  of  physical 
damage,  which  does  not  affect  the 
function  of  the  jacket  will  not  create  a 
hazard.  The  word  "fimctional"  has  been 


added  to  the  proposal  to  accommodate 
this  situation. 

The  preproposal  draft  would  have 
addressed  power  cables  alone,  but  in 
response  to  commenter  suggestions,  the 
phrase  "or  Insulated  conductors"  was 
added.  Several  commenters 
recommended  adding  "or  other 
methods"  to  provide  for  other  means  of 
cable  support  This  recommendation  is 
not  adopted,  but  paragraph  (c)  of  the 
proposal  would  allow  for  other  methods 
when  the  cable  is  designed  to  be  self- 
supported. 

Paragraph  (b)  would  require  clamp  or 
strain  relief  devices  to  be  installed  as 
close  to  the  top  of  the  cable  or  conductor 
run  as  practical.  Under  paragraph  (c), 
additional  support  devices  would  be 
required  to  be  installed  in  vertical  shafts 
and  boreholes  along  the  cable  or 
conductor  run  at  distances  not  greater 
than  the  values  specified  in  Table 
57.12660,  accompanying  the  standard. 
Some  commenters  objected  that  the 
table  of  spacing  for  conductor  supports 
cannot  be  applied  to  all  mining 
conditions.  However,  the  table  would 
provide  only  the  maximum  permitted 
distances  between  supports,  allowing 
for  shorter  distances  where  necessary.  It 
would  not  require  additional  supports 
for  specially  designed  cables  such  as 
steel  wire  armor  cables. 

Commenters  suggested  that  "shaft"  be 
defined  in  the  proposal.  The  term  has 
not  been  defined  because  the  Agency 
beUeves  that  it  is  readily  understood  by 
persons  in  the  mining  community,  but 
the  term  "vertical"  was  added  for 
clarity.  The  proposal  would  adopt  the 
commenter  suggestion  that  the  proposal 
apply  to  boreholes  as  well  as  shafts. 

Trailing  Cables 

Sections  56/57.12700    Insulation: 
Shielding 

This  section  would  revise  existing 
S  57.4057,  applicable  only  to 
undergroimd  cables,  and  transfer  the 
standard  from  Subpart  C  Fire 
Prevention  and  Control,  to  Subpart  K. 
The  proposed  standard  would  include 
requirements  for  trailing  cables  in  all 
mine  electrical  systems,  including 
surface  mines  and  mills.  Under  the 
proposal,  trailing  cables  would  be 
required  to  I  ive  conductor  insulation 
rated  for  at  least  the  line-to-line  voltage 
of  the  circuit  and  shielding  for  the 
purpose  of  confining  the  voltage  stresses 
when  used  to  supply  equipment  over 
2,000  volts  line-to-line.  Trailing  cables 
used  in  underground  mines  would  also 
be  required  to  have  flame  resistant 
qualities  in  accordance  with  existing  30 
CFR  S  18.64  due  to  the  confined  space  in 
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underground  mines  and  the  possibility 
of  smoke  end  fires. 

Several  commentert  objected  to  parts 
of  the  preproposal  draft  which  tfiey 
interpreted  as  setting  forth  design 
crtteria.  The  proposal  is  not  intended  to 
impoee  unnecessary  design  criteria.  For 
instance,  it  would  not  specify  the  name 
or  type  of  conductor  insulation  or 
dUMblg,  h  would  only  require 
Cflodoctor  insolation  to  be  rated  for  at 
least  itte  line-to-Une  voltage. 

One  commenter  stated  that  requiring 
shielifing  for  cables  that  carry  voltages 
greater  than  2.000  volts  would  be 
unnecessary,  because  there  are  cable 
designs  Aat  do  not  need  shielding  above 
2,660  Toits.  However,  the  need  for  cable 
thMdhit  onder  these  voltage  conditions 
is  supported  by  the  NEC  (Artide  40a 
"FlexiWe  Cords  and  Cables").  A 
shielding  requirement  is  also  supported 
by  research  conducted  at  the 
Penns]riyBnia  State  University  for  the 
Bureen  of  Mines,  Final  Report  Contract 
No.  Cmssit  "Open  Pit  Metal  Mining 
Grounding  Systems,"  August  ISTtJ. 
MSHA  is  persuaded  that  shielding  is 
needed  for  cable  voltages  greater  than 
2,000  vohs  by  the  conclusions  arrived  at 
by  these  recogniied  bodies.  Therefore, 
the  suggestion  of  the  commenter  has  not 
been  implemented. 

Sections  66/57.12701  OvercuiTent 

•^  -  *    .* 

iTMBCuCn. 

This  standard  would  revise  existing 
li  56/57  12068,  and pravida 

requirements  for  ■waicuMiiut  protection 
for  traiMng  cables  of  portable  and 
mobile  electric  equipment  The  tern 
"mobile  equipment"  !■  eideting  {  i  Sft/ 
57.12003  has  been  expanded  to  include 
"portable  eiecttic  equipmenf . 
Paragraph  (a)  would  require  trailing 
cables  serving  portable  and  mobile 
equipmaat  to  mrve  short-drcuit  and 
ground-fault  protection  for  each 
ungrounded  conductor  that  will  safely 
interrupt  all  ungrounded  conductors 
under  fault  conditions.  A  new  ground- 
fault  protection  provision  for  trailing 
cables  was  included  in  the  preproposal 
draft  and  would  be  retained  in  the 
proposal  In  order  to  prevent  explosion 
and  shock  hazards.  Without  such 
protection,  faults  could  energize 
equipment  frames  and  expose  persons 
to  contact  with  lethal  voltages. 

Under  paragraph  (b),  ungrounded 
trailing  cable  conductors  energized  at 
voltages  of  1,040  volts  or  less  would  be 
required  to  be  protected  by  an  inverse- 
time  circuit  breaker  with  a  maximum 
current  rating  as  specified  in  Table  56/ 
57.12701-1,  acctnnpanying  the  staiulard. 
The  table  was  derived  from  an  lEES 
publication. 


Alternatively,  such  cablea  could  be 
protected  by  an  bistantaneous-trip  or 
short-time  delay  electronic  circuit 
breaker  having  a  time  delay  not  to 
exceed  0.1  seconds.  Such  protective 
devices  would  be  required  to  have  a 
maximum  instantaneous  setting  of  not 
more  than  the  values  listed  in  Table  56/ 
57.12701-2  for  48(K  600-,  and  1.040-volt 
trailing  cables.  The  values  In  Table  56/ 
57.12701-3  would  be  appticable  to  300- 
and  flOO-voh  d-c  trailing  cables. 

Another  option  would  be  protection 
by  an  instantaneous-trip  or  short-time 
delay  electronic  circuit  breaker  having  a 
time  delay  not  to  exceed  0.1  seconds, 
and  a  setting  that  does  not  exceed  Ae 
lower  value  of  either  115  percent  of  the 
maximum  starting  current  for  the  unit  of 
electric  equipment  or  60  percent  of  the 
lowest  value  of  bolted  phase-to-phase 
short  circuit  current  at  any  point  in  &e 
circuit  This  protection  option  would 
apply  only  when  the  drant  to  be 
protected  does  not  function  properly 
using  values  listed  in  the  tables,  and  a 
circuit  analysis  assxuvs  that  the  circuit 
does  not  present  a  hazard  to  miners.  If 
the  circuit  breaker  won't  function 
property,  the  operator  would  be 
permitted  to  set  a  hi^er  or  lower  trip 
level  after  determining  that  it  would  not 
pose  a  hazard. 

Under  paragraph  (c],  ungrounded 
conductors  of  trailing  cables  energized 
at  voltages  greater  than  1,040  volts 
would  be  required  to  have 
instantaneous  short-circuit  protection. 
The  setting  of  such  devices  would  be 
prohibited  from  exceeding  tfie  lower  of 
either  175  percent  of  the  maximum 
starting  current  for  the  unit  of  electric 
equipment  or  75  percent  of  the  minimnTTi 
phase-to-phase  short-circuit  current 
available  at  any  point  in  the  circuit 

Some  commenters  expressed  concem 
that  the  proposal  would  prohibit  the  use 
of  fuses.  The  use  of  fuses  would  not  be 
prohibited,  but  when  used,  they  would 
have  to  be  provided  with  a  means  for 
opening  all  ungrounded  phases  during  a 
fault  The  requirements  of  paragraphs 
(a]  and  (b)  would  apply  to  the  use  of 
fuses  to  protect  trailing  cables  and  when 
applying  circuit  breakers  at  voltages 
other  than  those  specified  in  the  tables. 

Several  commenters  objected  to  the 
standard.  Indicating  that  overcurrent 
protection  only  protects  equipment  A 
fire  from  electric  equipment  however, 
especially  underground  equipment 
could  endanger  tibe  lives  of  miners.  An 
underground  mine  is  a  confined  area 
where  a  fire  could  expose  miners  to 
smoke  and  toxic  gasses.  Therefore,  the 
protective  measures  which  would  be 
required  under  the  prepoaal  are 
necessary. 


Some  commenters  suggested  that  the 
NEC  be  incorporated  by  reference, 
instead  of  placing  ground  fault 
protection  requirements  and  tables  in 
the  mopoaaL  This  recommendation  haa 
not  been  adopted  due  to  the  difficulty  of 
ascertaining  compliance  requirements 
when  incorporation  by  reference  is  naed. 
The  Agency  believes  that  including  die 
relevant  portions  of  such  dociunents  in 
the  standard  facilitates  an  accurate 
understanding  of  its  requirements.  The 
tables  and  other  propos<tls  m  this 
Subpart  are  basad  on  accepted  industry 
standards,  and  would  provide  necessary 
protection  against  hazards  that  are 
unique  to  the  mining  industry. 

Several  of  the  oocm tenters  supported 
the  need  for  thort-circuit  and  ground- 
fault  protection.  The  Bureau  of  Mines. 
Final  Report.  Na  00155102.  "Open  Pit 
Metal  Mining  Grounding  Systems." 
August  1976.  racamaaBdad  the  OM  «f 
short -circail  and  giomd-iult  pretocflon. 

Sections  56/57.12702  Attachment 

TMs  aection  is  derived  from  existing 
§9  56/57.1203&  It  vsoold  require  trailing 
cables  to  be  attadied  to  equipment  so 
that  functional  damage  to  the  cable 
jaci»t  and  damage  to  the  insulation  of 
the  intemal  conductors  is  prevented  and 
ttniadoes  not  occur  on  electric 
conBecUoBS.  The  performance-onented 
language  of  the  standard  is  intended  to 
asaure  proper  protection  of  cables  from 
chaffing  and  ottier  damaiee  which  can 
defeat  the  protective  function  of  the 
Jacket  as  well  as  offer  support  for  the 
cable.  The  use  of  devices  such  as  strain 
clamps  or  cable  grips  would  be  suitable 
for  compliance  with  ne  proposed 
standard. 

Several  commenters  to  the 
preproposal  draft  suggested  that  damage 
to  the  outer  Jacket  cannot  be  prevented, 
because  one  function  of  tfM  Jacket  is  to 
protect  the  conductors  from  physical 
damage.  A  small  amouint  of  damage  or 
abrasion  which  does  not  affect  the 
protective  functicm  of  the  Jacket  would 
not  create  a  hazard.  The  word 
"functionaT  has  been  added  to  the 
proposal  to  reflect  this  intent 

Sections  56/57.12703  Portable 
Distribution  Boxes 

This  section  would  provide  standards 
for  protective  devices  on  portable 
distribution  boxes,  and  is  derived  fran 
existhig  Si  S6/57.12<X)6  The  proposal 
would  require  portaoie  distribution 
boxes  to  have  a  disconnecting  device  for 
each  branch  circuit  and  a  means  to 
clearly  show  that  each  circuit  has  been 
physically  disconnected.  For  purposes  of 
this  standard,  indications  such  as  a  plug 
removed  and  separated  from  its 
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receptacle  would  suffice.  Several 
commenters  suggested  that  visual 
indications,  such  as  lights,  alone  would 
not  ensure  disconnection  of  a  circuit  and 
could  result  in  a  worker  being  exposed 
to  electric  shock.  MSHA  agrees,  because 
of  the  unreliability  of  Ught  indicators. 
They  may  bum  out  and  fail  to  function 
when  needed.  The  intent  of  the  standard 
is  to  ensure  disconnection,  and  to 
clearly  indicate  whether  the  circuit  has 
been  disconnected.  The  standard  has 
been  altered  to  clarify  this  intent 

Under  a  new  provision  in  paragraph 
(c),  portable  distribution  boxes  would  be 
required  to  have  a  means  which 
identifies  each  disconnecting  device  and 
cable  with  its  related  load  and  a  means 
of  preventing  connection  of  a  cable  to 
the  wrong  protective  device  when  two 
or  more  cables  connect  to  the  same 
distribution  box.  Accidental  or 
inadvertent  energization  of  circuits  and 
equipment  being  worked  on  has  been 
the  cause  of  many  electrical  accidents  in 
metal  and  nonmetal  mines.  The 
standard  would  require  proper  use  and 
identification  of  circuit  protective 
devices  to  prevent  such  injuries. 

Several  commenters  recommended 
that  paragraph  (c)  be  revised  by 
substituting  the  phrase  "higher  rated 
circuit  breaker"  for  "wrong  circuit 
breaker".  This  recommendation  has  not 
been  adopted,  because  the  intent  of  the 
proposal  is  to  prevent  accidents  which 
occur  because  of  an  improper  cable 
connection.  The  phrase  "wrong 
protective  device"  was  used  in  the 
proposal  to  allow  for  compliance 
alternatives. 

Sections  56/57.12704  Guarding 

This  section  would  require  trailing 
cables  and  power  conductors  to  be 
protected  against  physical  damage  from 
mobile  equipment  or  other  loads  by 
bridges,  trenches,  suspension,  or  by 
location.  It  is  derived  from  existing 
i  9  56/57.12005.  The  method  of 
protection,  from  among  these 
alternatives,  is  left  to  the  discretion  of 
the  operator.  In  underground  mines, 
trailing  cables  would  be  permitted  to  be 
protected  from  damage  by  suspension 
from  the  mine  roof  or  rib. 

The  adequacy  of  the  protection 
supplied  by  the  bridge,  or  other  method 
would  be  measured  by  how  well  it 
protected  the  trailing  cable  frt>m 
physical  damage.  For  example,  where  a 
trailing  cable  is  located  in  a  trench,  but 
has  been  damaged  by  mobile  equipment 
running  over  the  trench,  an  MSHA 
inspector  might  conclude  that  there  was 
a  violation,  even  though  there  was  a 
trench  constructed,  since  damage  to  the 
cable  had  not  been  prevented. 


Sections  56/57.12705  Disconnecting 
Devices 

This  standard  would  be  new,  and 
would  require  that  disconnecting 
devices  for  trailing  cables  be  equipped 
with  a  means  for  installing  a  padlock. 
As  discussed  in  connection  with 
proposed  SS  56/  57.12200,  miners  have 
been  injured  and  killed  by  contact  with 
inadvertently  or  prematurely  energized 
equipment  or  circuits.  The  proposed 
standard  would  strengthen  existing  rules 
to  assure  that  electrioal  and  mechanical 
work  is  performed  with  minimum  risk, 
and  that  involved  circuits  and 
equipment  remain  deenergized  while 
work  is  being  performed. 

Each  trailing  cable  disconnecting 
device,  in  MSHA's  view,  should  be 
equipped  with  a  means  for  installing  a 
padlock,  so  that  miners  would  not  be 
able  to  disconnect  the  circuit  at  a 
location  that  could  not  be  locked  out 
For  instance,  if  a  circuit  with  several 
disconnecting  devices  could  only  be 
locked  out  at  the  device  nearest  the 
power  source,  a  miner  might  choose  to 
disconnect  at  a  device  nearer  to  his  or 
her  work  station.  If  that  device  had  no 
means  of  locklng-out,  the  possibility  of 
mistaken  reenergization  of  the  circuit 
would  exist  As  previously  noted. 
MSHA's  accident  and  injury  data  for 
1978  through  1988  shows  that  330 
accidents,  21  of  them  fatal,  were 
attributable  to  the  failure  to  lock  out 
Miners  should  not  be  exposed  to  that 
hazard.  The  procedure  involved  in 
providing  a  means  to  install  a  padlock 
might  be  drilling  a  hole  in  the  device  or 
attaching  a  hasp  and  staple.  Many  of  the 
disconnecting  devices  being 
manufactured  are  currently  equipped 
with  means  for  installing  a  padlock. 

Trolley  Circuits  for  Track  Haulage 

Sections  56/57.12800  Installation  and 
Maintenance 

This  section  would  revise  existing 
SS  56/57.12050  and  57,12086.  Its  intent  is 
to  minimize  the  risk  of  persons 
contacting  bare  trolley  conductors,  and 
the  risk  of  injury  resulting  from  trolley 
pole  dewirements.  The  proposed 
standard  woxild  require  trolley  wires 
and  exposed  trolley-feeder  wires  to  be 
installed  opposite  the  clearance  side  of 
haulageways,  except  where  such 
installation  would  create  a  greater 
hazard.  The  specified  installation 
location  would  help  to  prevent  persons 
or  equipment  from  contacting  energized 
trolley  wires. 

Trolley  wires  and  exposed  trolley 
feeder  wires  would  be  required  to  be 
suspended  at  least  seven  feet  above  the 
track.  Compbance  with  the  seven-foot 
clearance  provisions  would  make 


inadvertent  contact  with  the  trolley  wire 
and  resulting  shock  difficult  Finally, 
trolley  wires  would  be  required  to  be 
aligned  and  maintained  to  provide  for 
smooth  tracking  of  trolley  collectors  on 
trolley  vdres.  This  would  reduce  arcing 
and  sparking,  thereby  minimizing  the 
risk  of  electrical  injuries  and  firM. 

Some  commenters  expressed  concern 
about  the  application  of  this  section  to 
cranes.  Cranes  would  not  be  addressed 
by  this  section  and  this  is  reflected  in 
the  section  title.  Commenters  also 
recommended  that  the  proposal  apply  to 
"exposed"  trolley  feeder  wires.  The 
opening  phrase  of  the  proposal  has  been 
altered  to  reflect  that  position. 

Sections  56/57.12801  Circuit  Protection 
and  Isolation 

This  standard  woiild  revise  existing 
il  56/57.12065.  It  would  require  trolley 
wires  and  trolley-feeder  wires  to  be 
protected  against  overcurrent  by  an 
automatic  circuit  interrupting  device 
which  deenergizes  the  circuit  if  a  short- 
circmt  occurs  at  any  point  in  the  system. 
Several  commenters  objected  to  this 
provision  as  being  too  design-oriented. 
However,  the  proposal  allows  for 
compliance  alternatives-,  any  automatic 
circmt  interrupting  device  that  can 
accomplish  the  requirement  would  be 
acceptable. 

The  trip  setting  of  such  devices  would 
be  required  not  to  exceed  50  percent  of 
the  TTiniTniim  available  bolted  short- 
circuit  current  when  the  current  is  less 
than  800  amperes.  When  the  current  is 
800  amperes  or  more,  the  device's  trip 
setting  could  not  exceed  75  percent  of 
the  minimnm  available  bolted  short- 
circuit  current  Above  800  amperes, 
there  is  more  available  fault  current 
Therefore,  the  trip  setting  of  the  device 
need  not  be  as  sensitive  at  this  level  as 
with  currents  below  800  amperes. 

The  protective  device  must  be 
adjusted  to  open  at  a  fault  current  value 
that  is  less  than  the  minimum  expected 
fault  current  The  proposal  would 
require  that  the  trip  setting  interrupting 
devices  not  exceed  50  percent  of  the 
maximum  (bolted)  fault  current 
available  at  the  point  in  the  system 
which  yields  least  (minimum]  short- 
circuit  current 

Some  commenters  considered  the 
values  specified  in  the  preproposal  draft 
to  be  too  high,  and  suggested  that  values 
should  not  be  established.  Values  have 
been  included  in  the  proposal,  but  they 
would  not  be  fixed  values.  They  are 
expressed  as  upper  limits  for  the 
miniTTiiiTn  expected  fault  cuirrent  and 
lower  values  would  be  acceptable.  For 
example,  if  an  operator  considers  the  50 
percent  value  hazardous,  a  lower  setting 
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would  still  achieve  compliance  with  the 
standard. 

The  proposal  would  require  that 
trolley  wires  and  trolley  feeder  wires  be 
provided  with  a  means  of  isolation  at 
intervals  of  not  more  than  2,000  feet  and 
near  the  beginning  of  each  branch  line. 
Compliance  with  this  provision  would 
minimize  the  risks  of  tin  and  shock. 
Without  an  accessible  means  of 
isolation,  miners  could  be  tempted  to 
work  on  or  near  an  exposed,  energized 
trolley  circuit  subjecting  themselves  to 
the  hazards  of  shock  or  electrocution.  A 
nearby  means  of  isolation  could  also  be 
useful  for  deenergizing  the  circuit  in  the 
event  of  an  accident  or  emergency.  Ilie 
2,000-foot  distance  has  been  in  vride  ote 
in  the  mining  industry  for  many  years 
without  adverse  effects.  The  proposed 
spacing  is  comparable  to  that  which  has 
been  recommended  by  the  Bureau  of 
Mines  (Miners'  Circular,  Bureau  of 
Mines,  Electrical  and  Mechanical 
Hazards  and  Falls  of  Persons  at  Metal 
and  Nonmetallic  Mines,  March,  1955). 

Sections  56/57.12802  Track  Bonding 

This  section  would  consolidate  and 
clarify  existing  Si  56/57.12042  and 
57.12081,  which  address  track  bonding 
and  bonding  of  metal  pipelines  to 
ground  return  drcuita.  Paragraph  (a) 
would  require  track  serving  as  the 
trolley  circuit  return  to  be  bonded  at 
every  (oint  and  crossbonded  at  intervals 
not  exceeding  200  feet.  Paragraph  (b) 
would  require  metallic  pipelines  and 
structures  installed  less  than  ten  feet 
from  track  serving  as  the  trolley  circuit 
return  to  be  insulated  or  guarded,  or 
bonded  to  the  track  at  intervals  not 
exceeding  1,000  feet  to  prevent  shock 
hazards.  The  provision  has  been 
clarified  lo  indicate  that  it  would  not 
apply  to  other  materials  temporarily 
lying  alongside  the  track. 

A  suggestion  by  some  commenters 
that  "structures"  not  be  covered  by  the 
revision  was  not  adopted  because  of  the 
hazards  associated  with  structures 
installed  near  tracks.  Shock  and  &re 
hazards  would  arise  if  the  trolley  wire 
should  contact  structures  which  are  not 
bonded,  insulated  or  guarded.  By 
contrast  if  the  trolley  line  contacts  a 
bonded  structure,  operation  of  the  short- 
circuit  device  would  remove  these 
hazards. 

The  preproposal  draft  contained  a 
provision  for  insulating  or  guarding 
safety  grounding  conductors  near  the 
track.  Several  commenters  indicated 
that  this  requirement  may  conflict  with 
other  requirements  contained  in 
paragraphs  (b)  and  (c),  and  should  be 
deleted.  MSHA  agrees  with  this 
recommendation,  and  the  language  has 
been  deleted  from  the  proposaL 


Paragraph  (c)  would  specify  that  when 
rails  are  moved  or  replaced,  or  when 
broken  bonds  are  discovered,  they  sh^ 
be  rebonded  within  three  working  shifts. 
Several  commenters  objected  to  the 
preproposal  draft  which  would  have 
required  immediate  repair  of  broken 
bonda.  As  with  existii^  (S  56/57.12042. 
the  preproposal  draft  would  have 
required  repairs  to  be  made  when  the 
break  occurs.  The  {proposed  change  to  a 
three  shift  maximum  would  allow 
adequate  time  to  perform  the  necessary 
work,  yet  assure  that  rebonding  is  done 
in  a  prompt  manner. 

MSHA's  present  policy  on 
enforcement  of  the  three  shift  repair 
requirement  in  existing  S§  56/57.12042 
would  remain  in  effect  under  the 
proposal.  A  citation  for  a  violation  of  the 
standard  would  not  be  issued  until  the 
end  of  the  third  working  shift  after  rails 
are  moved,  replaced  or  a  broken  bond  is 
discovered.  That  is,  assuming  a  three 
shift  operation,  if  a  broken  bond  is 
discovered  on  a  day  shift  the  citation 
would  be  issued  at  the  end  of  the  next 
day  shift  if  the  broken  bond  is  still  not 
repaired.  A  citation  would  not  be  issued 
if  the  bond  has  been  repaired  within  this 
period  of  time. 

Since  mine  trade  is  used  as  an 
electrical  conductor  in  conjunction  with 
trolley  wires  and  trolley  feeder  wires, 
compliance  with  the  proposal  would 
assure  that  the  track  is  mechanicaHy 
and  electrically  efficient  by  setting 
specific  bonding  requirements  at  regular 
intervals  on  the  track.  This  would 
ensure  adequate  electrical  conductivity 
of  return  circuits.  These  proposed 
requirements  are  based  on  accepted 
industry  practice  and  MSllA's 
experience  with  trolley  systems. 

Sections  56/57.12803  Trolley  Guarding 

This  section  is  derived  from  existing 
S§  56/57.12066  and  57.12080,  and  would 
designate  specific  locations  and 
conditions  for  guarding  of  energized 
trolley  wires  and  bare  trolley  feeder 
wires  to  prevent  accidental  contact  The 
requirements  in  the  proposal  emphasize 
that  guarding  is  required  not  only  where 
miners  work,  but  at  other  locations 
where  they  are  exposed  on  a  frequent  or 
regular  basis  to  the  shock  hazards  of 
exposed  energized  trolley  circuits. 
Specific  locations  are  addressed  in  the 
proposal  to  clarify  where  guarding 
would  be  required. 

Paragraph  (a)  would  require  guarding 
at  all  points  where  supplies  are  stored, 
loaded  or  unloaded,  at  mantrip  stations, 
on  each  side  of  doors  and  stoppings 
through  which  wires  pass,  where 
persons  other  than  those  operating  rail- 
mounted  haulage  equipment  work 


within  three  feet  of  the  wire,  at  track 
switches,  and  where  persons  regularly 
pass  under  the  wire.  Protection  from 
energized  trolley  circuits  is  necessary 
not  enly  where  persons  perform  their 
normal  work  tasks,  but  also  where  Ihey 
load,  unload  or  generally  work  with 
supplies  transported  by  rail. 

Paragraph  (b)  of  the  proposal  would 
require  trolley  wires  and  trolley  feeder 
wires  to  be  deenergized  when  guarding 
is  installed  or  removed.  An  exception  to 
this  provision  would  allow  the 
Installation  and  removal  of  temporary 
guarding  designed  to  minimize  shock 
hazards  while  work  is  being  conducted 
in  the  area  while  the  trolley  system  is 
energized.  This  temporary  guarding 
would  allow  operators  to  continue 
operation  of  trolley  systems  while 
installing  or  removing  guarding.  This 
type  of  guarding  is  designed  to  protect 
the  persons  from  exposure  to  the  bare 
energized  trolley  circuit  wires. 

Some  commenters  recommended  that 
guarding  by  location  be  permitted  in  the 
rule.  MSHA  agrees.  Installation  of 
guards  would  not  be  necessary  if 
location  would  prevent  persons  or 
metallic  tools  and  equipment  from 
contacting  trolley  wires,  installation  (rf 
guards  would  only  be  required  under  the 
proposal  where  persons  can  contact 
energized  trolley  wires.  When  persons 
work  in  close  proximity  to  exposed 
trolley  wire*,  temporary  trolley  wire  • 
guarding  may  be  used  to  prevent  electrk 
shock. 

Sections  56/57.12804  Circuits  Powered 
from  Trolley  Wires 

This  standard  is  derived  from  existing 
SS  56/57.12053.  It  would  address  the 
hazards  of  electric  shock  from  loose  or 
disconnected  return  wires  and  from  fires 
caused  by  high-resistance  oomiectioiis. 
It  would  require  the  retem  wire  of  all 
circuits  powered  bom  trolley  wires  to  be 
connected  to  the  trolley  wire  return 
circuit  to  assure  continuity  and  prevent 
arcing.  Some  commenters  to  the 
preproposal  draft  expressed  concern 
that  the  word  "securely"  was  omitted 
from  the  draft  proposal.  The  proposal 
substitutes  performance  language  for  Ate 
word  "secarely". 

C.  Derivation  Table 

The  foBowing  derivation  table  lists 
the  number  of  each  proposed  standard, 
and  the  number  of  the  existing  standard 
from  which  it  is  derived.  Standards  that 
unifonnly  appear  in  90  CFR  parts  56  and 
57  are  designated  in  this  table  as  56/57. 
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56/57.12002 

56/57.12030 

" 

56/57  12040 

56/5712041 

56/57.12101(1)) „.. 

56/5712035 

56/57.12041 

56/57.12102 „_ 

56/57.12012 

56/57.12103(a) 

56/57.12001 

56/57.12065 

56/57. 121 03(b) ._ _ 

56/57.12001 

56/57.12103  (c)  through 

56/57.12001 

(K). 

56/57.12065 

56/57.12103(1) 

56/57. 1 21 04 

56/57.4011 

5fi/S7  19105  

56/57  12032 

56/57.12106 

56/57.12021 

56/57.12022 

56/57.12130 

56/5712045 

56/57.12071 

56/57.12200(10  and  (b)_..- 

56/57.12016 

56/57.12017 

56/57.12200(cX1) 

56/57.12017 

56/57. 12200(c)(2) „.._.. 

New 

66/57.12200(cX3). 

56/57.12017 

66/57. 1 2200(C)(4) 

New 

56/57.12201...- 

56/57.12007 

56/57.12202 

56/57  12036 

56/57.12037 

56/57.12203  (a),  (b)  and 

56/57.12014 

(c). 

66/57.12203(d) 

56/57.12039 

56/57.12204.™   .  

56/57.12019 

S«/fi7  1?3no  ,.  „  

56/57  12023 

56/5712301 

56/5712010 

56/5712048 

56/57  12302 ..._ 

56/57.12034 

56/57.12330(8) 

56/57.12067 

66/57.12330(b)  — 

56/57.12068 

Sfl/S7  193aO(.;)  

56/5712026 

56/57.12331 ..._ 

56/57.12026 

56/57.12085 

56/.')7 12400  

56/57.12018 

56/57.12401...-   

56/57.12020 

56/ 57.1 2402 .._   

W8W 

57.12460 

57.12064 

56/57 12500...  _. 

56/57  12025 

56/57.12027 

56/57.12501  M  through 

56/57.12025 

(d). 

56/57  12027 

56/57. 1 2501  (e) , 

56/57  12033 

56/57.12501(f) 

56/57.12025 

56/57.12027 

66/57.12502... 

56/57.12025 

56/57  12027 

56/57.12503 _ 

56/57.12025 

56/57.12027 

56/57  IPiiAi   , 

56/5712025 

56/57  12027 

56/57.12505 

56/57.12025 

56/57.12027 

56/57  12028 

56/58.12506 

56/57.12028 

56/57.12600 

56/5712004 

56/5712011 

66/57  12082 

56/57.12601.. 

56/5712004 

56/57.12602(a). 

56/57.12008 

56/57.12602  (b)  and  (c) 

New. 
56/57.12002  M  anl  let . 

56/5712008 

66/57.12602(0  - 

56/57.12602(9). 

66/67  12603(a) 

56/57.12603    (b)    through 
(e). 

57.12603(») 


56/57.12006 
56/57.12013 

57.12088 

New 


Derivation  lABtE— Continued 


Proposed  number 

Ejdstmg  number 

56/57.12604 _ 

56/57.12065 

56/57.12069 

Wt/K7  1M^'K> 

56/57  12047 

57  1?660 

57.12063 

56/57.12700  (a)  and  (b) 

New 

57.12700(c) „ 

57.4057 

56/57  12701 

56/5712003 

56/57.12702 

56/57.12038 

56/57.12703  (a)  and  (b) 

56/57.12006 

58/57. 12703(c) 

New 

56/57.12704. 

56/57.12005 

«ift/«i7  1>70« 

New 

56/57.12800.    _. 

56/57  12050 

57,12086 

66/57.12801 

56/57.12065 

56/57.12802  (a),  (b)  and 

56/57.12042 

(c). 

57.12081 

5e/57.12803(aK1) 

56/57.12066 

56/57. 12803(aM2) 

57.12060 

66/57.12803(a)(3).™ 

now 

56/57. 12803(a)(4)_ j 

57.12080 

56/57.1 2803(a)(5) J 

New 

56/57.  I2e03(a)(6) 

57.12080 

56/57. 1 2803(b) 

66/57.12066 

s«/«;7  ^9fv\A 

56/57.12053 

H.  Distribution  Table 

For  the  convenience  of  the  reader,  the 
following  distribution  table  has  been 
added  as  a  cross-reference  guide. 
Standards  that  uniformly  appear  in  30 
CFR  parts  56  and  57  are  designated  in 
this  table  as  56/57. 

Distribution  Table 


ExislingNa 

^fc— ■  fci_ 

rfopovSO  fiO. 

66/57.1 2001 

56/57.12103 

W5/S7  19nn9 

66/57  12101 

56/5712003 

66/57.12701 

56/57. 1 2004 

56/57.12600 

56/57.12601 

56/5712005 

56/57.12704 

56/56.12006 ™  

56/57.12703 

56/57  12007 ; 

56/57.12201 

66/57  i?008 

56/57.12002 

56/57  12010 

56/57.12301 

56/57  12011 _  _ 

56/5712600 

W/«;7  1901?  

56/57  12102 

56/57  12013 

56/57.12603 

56/57  12014 

56/57.12203 

SB/S7  19ni« 

56/57.12200 

66/57  12017    

56/57.12200 

5fl/.";7  1P01«  

56/57.12400 

56/57  12019 _... 

56/57.12204 

56/57  12020 

56/57.12401 

56/57.1 2021 

56/57.12106 

56/5712022 

56/57.12106 

66/5712023 

56/57.12300 

86/57.12025 

56/57.12500 

56/57.12501 

56/57.12502 

56/57.12503 

56/57.12504 

56/57.12505 

^/«r7i?ftj^ 

56/57.12330 

56/57.12331 

56/57.1 2027  _. 

56/57.12500 

56/57.12501 

56/57.12502 

56/57.12503 

56/57.12504 

56/57.12505 

DtSTRtBUDON  Table— Continued 


ExMngNa 

Aopoeed  Noi 

f»/^t9f»H 

96/57.12508 

W/«17  19<Wft 

56/57.12101 

Sfi/«;7  19f«?  ,, 

56/57  12105 

56/57.12033 

56/5712508 
56/57  12302 

^/^Tif^fTf^    

56/57.12101 

«(/<i7  1?rtJfl  

56/57  12202 

5B/.»m?037  ,..   

56/57.12202 

56/57.12038..- 

«i/«i7  19090 

56/57.12702 
96/57  12203 

EA/57  19(Mn 

96/57  12101 

Ml/il7  19CU1   ,   ,  ,  , 

96/57  12101 

•iA/m9n49 

56/57  12802 

$A/!S7  17<W5 

96/57  12130 

«/«;7  19(U7 

96/5712830 

M/^7  IPOM  

56/5712301 

«»/i;7i90i;o 

98/57  12800 

»ifi/f>7  190«L1 

56/57.12804 

<W/<>7  19flA.<; 

56/57  12103 

'56/57.12088 .,,. 

M/>;7i9n#t7 

96/5712604 
96/57.12801 
98/57.12803 
96/57.12330 

fln/KT^9n^»       

58/57  12330 

56/57.12069 

«*/ii7  19071 

96/57.12604 
56/57.12130 

<;7i9nRn 

56/57  12808 

«17  190ft1 

56/57.12802 

57. 1 2082 _._ _ 

57  190M  ,.., 

66/57.12800 
57.12880 

S71?fMU 

5712480 

«17  19nA«i    

58/57.12331 

K7  190M 

56/57  12800 

57.12068 

56/57.4011 

574057 

58/57.12803 
58/57.12104 
58/57.12700 

New 

58/57.12100 

MMt                    

56/57.12402 

itbpll 

58/57.12708 

n.  Exacutiv*  Ocdar  12291  and  die 
Regulatory  nexibOity  Act 

MSHA  has  prepared  an  initial 
analysis  in  accordance  with  Executive 
Order  12291,  to  identify  potential  costs 
and  benefits  associated  with  the 
proposed  revisions  to  the  electrical 
standards  for  metal  and  nonmetal 
mines.  The  Agency  has  incorporated 
this  analysis  into  the  Regulatory 
Flexibility  Analysis  required  by  the 
Regulatory  Flexibility  Act.  In  the 
analysis,  MSHA  has  determined  that  the 
proposed  rule  would  not  result  in  major 
cost  increases,  nor  have  an  economic 
effect  of  $100  million  or  more.  The 
proposed  rule  does  not  meet  the  criteria 
for  a  major  rule  and,  therefore,  a 
Regulatory  Impact  Analysis  is  not 
necessary. 

The  Regulatory  Flexibility  Act 
requires  that  in  developing  regulatory 
proposals,  agencies  should  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  which  minimize  any 
adverse  impact  on  small  businesses. 
This  proposed  rule  contains  many 
alternatives  to  the  existing  regulations 
which  would  especially  benefit  small 
mining  operations.  In  addition,  the 
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proposal  adopts  performance-oriented 
requirements  and  clarifies  compliance 
responsibilities. 

In  the  following  summary  of  the 
Regulatory  Flexibility  Analysis,  MSHA 
has  compared  the  costs  and  benefits 
associated  with  the  proposal  with  those 
of  the  existing  requirements.  In 
developing  cost  estimates,  MSHA  has 
taken  into  consideration  industry-wide 
safety  practices.  Current  compliance 
costs  are  related  to  the  following 
requirements:  labor,  equipment  purchase 
and  maintenance,  and  recordkeeping.  In 
calculating  the  costs  of  the  proposed 
rule,  the  Agency  projected  capital 
expenditures  and  recurring  costs.  A 
copy  of  the  complete  analysis  is 
available  upon  request 

The  proposed  regulations  would  affect 
about  11,700  metal  and  nonmetal  mining 
operations.  MSHA  estimates  that 
approximately  9800  (84  percent)  of  these 
mines  are  small  businesses.  For 
purposes  of  the  Regulatory  Flexibility 
Act.  MSHA  has  defined  small  business 
entities  as  mines  with  fewer  than  20 
employees. 

MSHA  estimates  that  the  total  initial 
cost  of  the  revised  safety  standards  for 
electricity  is  $1.27  million,  compared  to 
$1.53  million  for  the  existing  standards, 
representing  a  cost  decrease  of  $0.3 
million,  or  17  percent  The  total  annually 
recurring  costs  of  the  proposed  rule  is 
$18.2  million,  compared  to  $14.7  million 
for  the  existing  standards,  representing 
a  cost  increase  of  $3.5  million,  or  24 
percent  The  largest  cost  decrease  is  due 
to  the  proposed  reduction  in  the 
frequency  of  resistance  testing,  which 
should  reduce  costs  by  $2.5  million 
annually.  This  decrease  is  totally  o^set, 
however,  by  annual  cost  increases  of 
$2.9  million  for  qualiRed  electricians  and 
$2.5  million  for  metallic  shielded  cables. 

MSHA  estimates  that  the  total  initial 
cost  of  the  revised  standards  for 
electricity  at  small  mines  is  $0.66 
million,  compared  to  $0.82  million  for  the 
existing  standards,  a  cost  decrease  of 
$0.17  oiillion.  representing  a  cost 
decrease  of  21  percent  The  total 
annually  recurring  costs  of  the  proposed 
rule  at  small  mines  is  $7.9  million. 
compared  to  $7.4  million  for  existing 
standards,  representing  a  cost  increase 
of  $0.48  million,  or  7  percent  The 
proposed  rule  does  not  represent  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
under  the  Regulatory  Flexibihty  Act 

The  proposed  rule  reorganizes, 
clarifies  and  upgrades  existing 
provisions.  The  primary  benefit  of  the 
proposed  rule  is  the  protection  that 
would  be  provided  to  the  nation's  metal 
and  nonmetal  miners  against  electrical 
hazards.  It  would  allow  for  advances  in 


mining  technology  and  grandfathering  of 
existing  equipment.  The  proposed  rule 
would  increase  compliance  flexibility, 
while  ensuring  the  safety  of  persons 
who  work  at  the  nation's  mines.  Some 
costs  are  reduced  because  the  Agency 
has  eliminated  recordkeeping 
requirements  and  allowed  for  increased 
flexibility  through  compliance 
alternatives. 

m.  Paperwork  Reduction  Act 

There  are  no  paperwork  requirements 
contained  in  these  proposed  standards. 
The  paperwork  reduction  is  due  to  the 
elimination  of  the  recordkeeping 
requirement  in  proposed  t  56/57.12506 
for  resistance  testing  of  safety  grounding 
systems. 

List  of  Subjects  in  30  CFR  Parts  56  and  57 

Mine  safety  and  health.  Metal  and 
nonmetal  mining.  Electricity. 

Dated  November  22, 1989. 
William  |.  TaltarMll. 
Assistant  Secretary  for  Mine  Safety  and 
Health. 

It  is  proposed  to  amend  subparts  A,  C 
and  K  of  pari  56  and  subparts  A,  C  and 
K  of  pari  57,  subchapter  N,  chapter  I, 
title  30  of  the  Code  of  Federal 
Reg\ilations  to  read  as  follows: 

PART  56— SAFETY  AND  HEALTH 
STANDARDS— SURFACE  METAL  AND 
NONMETAL  MINES 

1.  The  authority  citation  for  part  56  is 
proposed  to  be  revised  to  read  as 

follows: 

Authority:  30  U.S.C  Bll. 
Subpart  A— General 

SS6^    [Amended] 

2.  In  S  56.2.  the  definitions  of 
"distribution  box."  "electrical 
grounding."  "high  potential." 
"insulation."  "low  potential."  "major 
electrical  installation."  and  "reverse- 
current  protection"  are  removed. 

Sid>pMi  C— FIra  Praventlon  and 
Control 

3.  The  authority  citation  for  subpart  C 
continues  to  read  as  follows: 

Authority:  Sec.  101.  Federal  Mine  Safety 
and  Health  Act  of  1977,  Pub.  L  91-173.  as 
amended  by  Pub.  L  95-164. 91  Stat  1291  (30 
U.S.C  811). 

4.  Section  56.4011  is  removed. 

5.  Subpart  K  is  revised  to  read  as 
follows: 


Sut)part  K— Electrtdty 

oOC> 

56.12000    Definitions. 

General 

56.12100  Qualified  electricians. 

56.12101  Electric  equipment  and  conductors. 

56.12102  Bare  conductors. 

56.12103  Overcurrent  protectioa 

56.12104  Unused  conductor*. 

56.12105  Doors  and  cover  plate*. 

56.12106  Danger  signs. 
56.12130  Clearance  of  equipment 

Work  on  Electric  Equipment  and  Circuits 

56.12200  Lockout  procedures. 

56.12201  Plugs  and  receptacle*. 

56.12202  Fuse*. 

56.12203  Cable  handling. 

56.12204  Access. 

Guarding:  Insulalioa;  Separation 

56.12300  Connection*  and  grid*. 

56.12301  Communication  conductors. 

56.12302  Light*,  guarding. 

56.12330  Transformer*. 

56.12331  Substations. 

Connection*;  Switclie*;  Control* 

56.12400  Identification. 

56.12401  In*ulating  mats. 

56.12402  Undervoltage  protection. 

Safety  Grounding 

56.12500  Grounding. 

56.12501  Alternating-current  equipment 

56.12502  Direct-current  equipment 

56.12503  Equipment  safety  grounding 
conductor*. 

Se.lZ.'KM    Silicon  diode  grounding. 

56.12505  Low-resistance  ground  fields. 

56.12506  Testing. 

Fo%yer  Cable*  and  Conductor* 

56.12600    Installation. 

56.12801  Ampacity. 

56.12802  Insulatioa  termination  and 
*hielding. 

56.12603  Splices,  repair*  and  terminations  of 
conductor*  and  cable*. 

56.12604  lightning  protection. 

56.12630    Support  structures  and  guy  wire* 

Trailing  Cables 

56.12700  Insulation;  *hielding. 

56.12701  Overcurrent  protection. 

56.12702  Attachment 

56.12703  Portable  distribution  l>oxe*. 

56.12704  Guarding. 

56.12705  Disconnecting  device*. 

Trolley  Circuit*  for  Track  Haulage 

56.12800  Installation  and  maintenance. 

56.12801  Circuit  protection  and  isolation. 

56.12802  Track  bonding. 

56.12803  Guarding. 

56.12804  CircuiU  powered  from  trolley 
wires. 

Appendix  I  for  Subpart  K— Electricity 
Subpart  K— Electricity 

958.12000    DefMtione. 

The  following  definitions  apply  in  this 
subpart 
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"Ampacity"  medLTM  the  current- 
carrying  capacity  of  electric  conductors 
expressed  in  amperes. 

"Branch  circuit"  means  the  circuit 
conductors  extending  beyond  the  final 
short-circuit  device  protecting  the 
circuit 

'lCa6/e"  means  an  assembly  of  one  or 
more  insulated  conductors  enclosed  by 
an  additional  abrasion  resistant 
covering  or  jacket.  A  cable  may  also 
contain  one  or  more  uninsulated 
equipment  safety  grounding  conductors. 
A  power  cable  is  any  cable  except 
communication,  instrumentation  and 
control  cables. 

"Circuit  breaker"  means  a  device 
designed  to  open  and  close  a  circuit  by 
non-automatic  means  and  to  open  the 
circuit  automatically  on  a  predetermined 
overcurrent  value  without  damage  to  the 
device  when  operated  within  its  rating. 

"Circuit  breaker  setting"  means  the 
value  of  current  or  time  at  which  an 
adjustable  circuit  breaker  is  set  to  trip. 

'X^onductor"  means  a  bare  or 
insulated  wire  or  combination  of  wires 
not  insulated  from  one  another,  suitable 
for  carrying  an  electric  current 

"Equipment  safety  grounding 
conductor"  means  a  conductor  used  to 
coimect  the  non-current-carrying 
metallic  parts  of  electric  equipment 
raceways  and  other  metallic  enclosures 
to  the  safety  grounding  system. 

"Feeder-circuit"  means  the 
conductors  between  the  power  source 
and  the  fmal  branch-circuit  short-circuit 
protective  device. 

"Fuse "means  an  overcurrent 
protective  device  with  a  circuit  opening 
fusible  part  that  is  heated  and  severed 
by  the  passage  of  overcurrent  through  it 

'Vround-fault"  means  an 
unintentional  connection  between  an 
electric  circuit  and  the  safety  grounding 
system. 

"Ground-wire  monitor"  means  a 
device  having  the  primary  function  of 
monitoring  the  equipment  safety 
grounding  conductor  of  a  circuit  and 
causing  the  affected  circuit  breaker  to 
trip  when  a  change  in  the  impedance  of 
the  grounding  circuit  presents  a 
potential  electrical  shock  hazard. 

"Instantaneous-trip  circuit  breaker" 
means  a  circuit  breaker  with  no 
intentional  time  delay  designed  in  its 
tripping  action. 

"Insulated"  means  separated  from 
other  conducting  surfaces  by  insulation 
which  is  a  dielectric  substance  that 
offers  a  high  resistance  to  the  passage  of 
current  and  to  a  disruptive  discharge 
through  the  substance. 

"Inverse-time  circuit  breaker"  means 
a  circuit  breaker  v\rith  an  intentional 
time  delay  in  its  tripping  action,  which 


delay  decreases  as  the  magnitude  of  the 
current  increases. 

"Jacket"  means  a  continuous 
noiunetallic  protective  outer  covering 
provided  on  cables.  The  primary 
function  of  the  covering  is  to  provide 
protection  of  the  internal  components 
against  physical,  chemical,  and  thermal 
damage,  and  to  exclude  moisture. 

"Mobile  electric  equipment"  means 
electric  equipment  capable  of  movement 
from  one  location  to  another  by  power 
supplied  from  a  source  located  on  the 
machine  or  transmitted  to  the  machine 
by  means  of  a  trailing  cable. 

"Nominal  voltage"  means  the  phase- 
to-phase  or  hne-to-line  root-mean- 
square  value  assigned  to  a  circuit  or 
system  for  designation  of  its  voltage 
class,  such  as  460  or  4160  volts.  Actual 
voltage  at  which  the  circuit  or  system 
operates  may  vary  from  the  nominal 
voltage  within  a  rangf  that  permits 
satisfactory  operation  of  equipment 

"Overcurrent"  means  any  current  in 
excess  of  the  rated  current  of  equipment 
or  the  ampacity  of  a  conductor,  which 
may  result  fit)m  overload,  short-circuit 
or  groimd-fault  conditions. 

"Overload"  means  operation  of 
equipment  in  excess  of  normal  full-load 
rating,  or  loading  of  a  conductor  in 
excess  of  rated  ampacity,  which  would 
cause  damage  or  dangerous  overheating 
if  allowed  to  continue. 

"Portable  electric  equipment"  means 
electric  equipment  which  is  designed 
and  constructed  to  facilitate  frequent 
movement  from  one  location  to  another 
and  which  does  not  normally  remain  at 
a  fixed  location  for  extended  periods  of 
time. 

"Qualified  electrician  "  means  an 
individual  who  has  met  the 
requirements  of  30  CFR  56.12100. 

"Rated"  means  marked  to  certify  that 
according  to  established  test 
procedures,  electric  equipment  will 
perform  its  functions  without  presenting 
a  bum.  fire  or  shock  hazard  when 
applied  within  the  maximum  limits  of  its 
marked  electrical  parameters. 

"Safety  grounding  system"  means  a 
complete  installation  consisting  of  one 
or  more  groimd  electrodes,  grids, 
equipment  safety  grounding  conductors 
and  interconnected  grounding 
coimections.  The  purpose  is  to  provide  a 
low  impedance  fault  current  path  to  the 
system's  protective  device  for  all  non- 
current-carrying  metallic  parts  enclosing 
electric  conductors  or  circuits. 

"Short  circuit"  means  an  abnormal 
connection  of  relatively  low  impedance, 
whether  made  accidentally  or 
intentionally,  between  two  points  of 
different  potential. 

"Splice"  means  the  mechanical  and 
electrical  connection  of  one  or  more 


severed  conductors  in  a  single  length  of 
conductor  or  cable. 

"Stationary  electric  equipment" 
means  electric  equipment  other  than 
mobile  or  portable  that  is  fastened, 
secured  or  installed  such  that  it  cannot 
be  readily  moved  from  one  location  to 
another  during  normal  use. 

"Surge  arrester"  means  a  protective 
device  which  is  used  to  provide 
protection  against  lightning  surges. 

'Trailing  cable" means  a  portable 
cable  or  flexible  cord  through  which 
electrical  energy  is  transmitted  to  any 
mobile  electric  equipment  or  a  portable 
cable  or  flexible  cord  which  receives 
electrical  energy  from  a  section  power 
center,  section  distribution  box  or 
section  rectifier. 

"Undervoltage  protection  "  means  the 
effect  of  a  device  which  operates  on 
failure  of  voltage  to  cause  and  maintain 
the  interruption  of  power  to  a  ciraiit  so 
as  to  prevent  automatic  restarting  of  the 
equipment 

General 

S  56.12100    Ouaflfied  atoctrfcian*. 

(a)  Work  required  by  this  subpart  to 
be  performed  by  a  qualified  electrician 
shall  be  performed  by  an  individual  who 
has  met  the  requirements  of  an 
operator's  qualification  program. 

(b)  Operator's  programs  shall  include 
conducting  their  own  qualification 
training  or  testing,  or  participation  in 
training  or  testing  conducted  by  MSHA, 
other  Federal  agencies,  a  state, 
associations  of  mine  operators,  other 
mine  operators,  national  labor 
organizations,  private  associations,  or 
educational  institutions. 

{56.12101    Dectrtc  equtpment  and 
conductors. 

(a)  Electric  equipment  and  conductors 
shall  be  installed,  and  maintained  by  a 
qualified  electrician,  and  used  in  a 
maimer  which  prevents  shock  and  bum 
hazards  to  persons.  Electric  equipment 
and  conductors  which  present  a  hazard 
to  persons  due  to  improper  installation, 
maintenance,  misuse  or  damage  shall  be 
tagged  as  a  hazard  until  corrected. 

(b)  All  electric  equipment  and 
conductors  installed  after  [Insert  the 
effective  date  of  this  rule]  shall  be 
selected  and  located  in  surroundings 
compatible  vtrith  their  design  and 
intended  use. 

956.12102    Bare  conductors. 

The  voltage  of  bare  conductors,  other 
than  trolley  conductors,  accessible  to 
inadvertent  contact  by  persons  shall  not 
exceed  40  volts. 
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S  56.12103    Ov«rcurr«nt  protection. 

(a)  Electric  equipment  and  conductors, 
other  than  trailing  cables,  shall  be 
protected  against  overloads  and  short 
circuits  with  fuses  or  automatic  circuit 
interrupting  devices.  Such  fuses  and 
devices  shall  be  of  a  type  and  capacity 
to  safely  interrupt  the  circuit  under  all 
overload  and  short  circuit  fault 
condition*. 

(b)  Motors  shall  be  protected  against 
overload  at  no  more  than  125  percent  of 
the  full  load  current  of  the  motors. 

(c)  Short-circuit  protection  of  motors 
shall  be  provided  as  specified  in  Tables 
56,12103-1  and  56.12103-2. 

(d)  Where  the  protection  specified  in 
Tables  56.12103-1  and  56.12103-2  is  not 
su^icient  for  the  starting  current  of  the 
motor — 

(1)  A  higher  rated  non-time-delay  fuse 
shall  be  permitted,  but  shall  in  no  case 
exceed  400  percent  of  the  full-load 
current  of  the  motor  or  800  amperes; 

(2)  A  hi^er  rated  standard  (dual 
element)  fuse  shall  be  permitted,  but 
shall  in  no  case  exceed  225  percent  of 
the  full-load  current  of  the  motor, 

(3)  A  higher  rated  inverse  time  circuit 
breaker  shall  be  permitted,  but  shall  in 


no  case  exceed  400  percent  of  the  full- 
load  current  of  the  motor 

(4)  A  higher  rated  fuse  in  the  601-6000 
ampere  classification  shall  be  permitted, 
but  shall  in  no  case  exceed  300  percent 
of  the  full-load  current  of  the  motor  or 

(5)  A  higher  rating  or  adjustment  of  an 
instantaneous  trip  circuit  breaker  shall 
be  permitted,  but  shall  in  no  case 
exceed  1300  percent  of  the  full-load 
current  of  the  motor. 

(e)  All  three-phase  motors  shall  be 
protected  with  overcurrent  devices  so 
that  an  overcurrent  in  any  phase  will 
deenergize  all  ungrounded  phases. 

(f)  Transformers  shall  be  protected  on 
the  primary  side  with  overcurrent 
protection  rated  at  no  more  than  250 
percent  of  their  rated  full-load  current 

(g)  When  the  required  rating  of  a  fuse 
or  circuit  breaker  without  an  adjustable 
trip  unit  does  not  correspond  to  a 
standard  rating  for  a  fuse  or  circuit 
breaker,  the  protective  device  used  shall 
not  exceed  the  next  higher  standard 
device  rating. 

(h)  Circuit  breakers  or  fuses  providing 
short-circuit  protection  shall  be  installed 
where  the  circuit  conductors  are 


connected  to  the  supply,  except  for 
feeder  tap  conductors  that — 

(1)  Do  not  exceed  2S  feet  in  length; 

(2)  Have  ampacities  of  at  least  one- 
third  of  the  ampacity  of  the  feeder 
conductors;  and 

(3)  Terminate  at  a  circuit  breaker  or 
fuse  with  a  current  rating  that  does  not 
exceed  the  ampacity  of  the  feeder  tap 
conductors. 

(i]  Wiring  shall  be  protected  against 
overcurrent  at  no  more  than  the 
ampacity  specified  in  30  CFR  56.12601, 

(j)  Overcurrent  protection  shall  not  be 
required  on  incandescent  lamps 
supplied  from  direct-current  systems, 
provided  the  length  of  ungrounded 
conductors  does  not  exceed  eight  feet, 

(k)  Where  interruption  of  a  circuit 
presents  a  hazard  to  persons,  the 
overload  protection  requirement  of  this 
section  does  not  apply  if  measures  are 
taken  to  warn  persons  when  an 
overload  occurs, 

(1)  Fuses,  circuit  breakers,  or  a 
combination  of  both  shall  not  be 
connected  in  parallel. 


Table  56.12103-1  .—Maximum  Rating  or  Setting  of  Motor  Branch— Orcutt  SHORT-CiRCurr  Protechve  Devices  for 

THRee-PHASC  Motors 


PerMnt  o(  UMoMl  currenl 

Type  of  motor 

Non-lifns 
deliVkiM 

Dutf 

elemanl 

Cte»<Je»ay 

(uee) 

ouelrfp 
breaker 

Imefselimo 
breefcar 

SquifT«l-c«q«  md  synctironoMi  molors  tM>  M  wilUge.  rwiito  or  i— dor  stirtlHB: 

300 
300 

250 
ISO 

250 

200 
250 
200 

150 

250 

200 
ISO 

175 
ITS 
175 
ISO 

175 

175 
175 
176 
ISO 

178 

17S 
ISO 

700 
700 
700 
700 

700 

700 
700 
700 
700 

700 

700 
700 

2S0 

r.0^  %n«f  F  to  V 

250 

C^Kfv ifnfff  B to F                                 ,         ,         ,. ,„ ,  ,„ 

200 

CwHifttfrA            _ .,.._ 

ISO 

All  AC  squirr«t-cags  and  lynctironous  molors  wttfi  autolransiornwr  Marttno: 
Not  more  ttwn  30  amps: 

MnimtetaMw                                                                                                               , 

200 

More  ttwt  30  Mnpc 

•"•ocodeMter 

200 

CodeiMftr^toV 

200 

Carte  MMrB  to  E 

rof^MterA 

200 
150 

High-reactanca  tquirret^ege: 
Not  more  man  30  ampc 

No  code  lelter         

More  tneA  30  empec 

No  <xxle  drttw  ,,.            ._._ _ _ 

250 

200 

Wi^^fyf-rOtOr—NO  COftf  >*n«r     _ 

150 
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Table  56.12103-2.— Maximum  Rating  or  Setting  of  Motor  Branch— Circuit  Short-Circuit  Protective  Devices  for 

Single-Phase  Motors  and  Direct-Current  Motors 


Type  of  motor 


Percent  of  lulMoed  cuneni 


Non-lime 
delay  tuae 


(Time  delay) 


ousMp 
tireekar 


awerae  tvne 
Iveekar 


Single-phase,  all  typea: 

No  code  letter 

AH  AC  single-phase  with  fult-vottage.  resistor  or  reactor  starting: 

No  code  letter 

Code  letter  F  to  V 

Code  letter  B  to  E 

Code  letter  A 

Direct-currenl  (constant  voltage): 

No  more  than  50  HP: 

No  code  letter 

More  than  50  HP: 

No  code  letter...^ 


300 

300 
300 

250 
ISO 


ISO 
ISO 


175 

175 
175 
175 
ISO 


150 
ISO 


700 

700 
700 
700 
700 


2S0 
2S0 


250 

250 
250 
200 
ISO 


150 
150 


S  56.12104    UnusMl  Conductor*. 

Conductors  that  are  not  supplying 
power  to  electric  equipment  shall  be 
deenergized  and  shall — 

(a)  Be  removed  from  their  supply 
source;  or 

(b)  Have  their  supply  source  locked 
out  and  any  exposed  ends  insulated. 

8  56.12105    Doors  and  cover  plates. 

Doors  and  cover  plates  on  electric 
equipment,  which  allow  access  to 
electric  connections,  shall  be  closed  at 
all  times  except  during  installation, 
testing  and  repair. 

S  56.12106    Danger  signs. 

Visible  danger  signs  shall  be  posted  at 
all  substations,  switchyards  and  control 
centers  to  warn  persons  against  entry 
who  have  not  been  specifically  assigned 
to  perform  duties  in  those  locations. 

S  56.12190    Clearance  of  equipment 

(a)  Bare  overhead  conductors  of  more 
than  650  volts.  Une-to-line  which  are 
installed  parallel  alon^  a  roadway  and 
under  which  haulage  trucks  have  access 
shall  be  suspended  at  a  height  at  least 
10  feet  higher  than  the  raised  bed  of  any 
haulage  truck  used  at  the  mine. 

(b)  When  equipment  is  moved  or 
operated  near  energized  bare  overhead 
conductors  of  less  than  69,000  volts 
(other  thtm  trolley  conductors)  and  the 
clearance  is  less  than  10  feet  the 
conductors  shall  be  deenergized  or  other 
precautionary  measures  shall  be  taken 
to  prevent  the  equipment  frames  from 
being  energized. 

(c)  When  equipment  is  moved  or 
operated  near  energized  bare  overhead 
conductors  of  69,000  volts  or  more,  the 
conductors  shall  be  either  deenergized 
or  the  minimum  distance  of  the 
conductors  from  the  equipment  shall  be 
as  in  Table  56.12130. 

(d)  Supplies  or  materials  shall  not  be 
stored  or  stockpiled  imder  bare 


overhead  conductors  of  more  than  650 
volts,  line-to-line. 

Table  56.12130  '—Minimum  Distance 
From  Energized  Conductors 


Conductor  voltage 

Distance 
(in  feet) 

80  to  114  kV 

115  to  229  kV 

230  to  344  kV 

345  to  499  kV —    _         ™       „„       ..„ 
500  kV  or  more 

12 
15 
20 
25 
35 

'Derived  from  National  Beclhcal  Safety  Code 
Table  124t1. 

Woiic  GO  Electric  Equipment  and 
Circuits 

8  56.12200    Lockout  procedures. 

(a)  Before  electrical  or  mechanical 
work  is  performed  on  electric  circuits  or 
equipment  electric  power  to  the  circuits 
or  equipment  shall  be  deenergized 
except  when  electric  power  is  a 
necessary  part  of  the  work  procedure  for 
accomphshing  the  mechanical  work. 

(b)  Individual  padlocks  and 
identifying  tags  for  each  person 
performing  work  shall  be  installed  to 
prevent  the  power  circuit  from  being 
energized  and  the  equipment  set  in 
motion  without  the  knowledge  of 
persons  working  on  the  circuits  and 
equipment.  Padlocks  and  tags  shall  only 
be  removed  by  the  persons  who 
installed  them. 

(c)  When  testing  circuits  to  locate  an 
electrical  problem,  or  adjusting  electric 
circuits,  the  circuits  do  not  have  to  be 
deenergized  if— 

(1)  The  circuit  voltage  is  1040  volts  or 
less: 

(2)  Testing  or  adjusting  is  performed 
by  a  qualifled  electrician  in  accordance 
with  30  CFR  56.12100. 

(3)  The  person  uses  procedures,  tools 
and  equipment  to  assure  personal  safety 


when  in  close  proximity  to  energized 
parts;  and 

[4]  It  would  be  impractical  to 
deenergize. 

§56.12201    Phigs  and  receptacles. 

Power  cable  plugs  and  receptacles  for 
circuits  greater  than  150  volts,  line-to- 
groimd.  shall  not  be  connected  or 
disconnected  under  load  unless  they  are 
of  the  load-break  type. 

8  56.12202    Fuses. 

Fuses  shall  be  installed  or  removed 
using  tools  or  procedures  that  prevent 
electric  shock  or  bums. 

856.12203    Cat>le  handling. 

(a)  Power  cables  energized  to  a 
voltage  in  excess  of  150  volts,  line-to- 
ground,  shall  not  be  moved  by  other 
equipment  unless  sleds,  or  slings 
insulated  from  that  equipment  are  used. 
This  does  not  prohibit  pulling  or 
dragging  of  a  trailing  cable  by  the 
equipment  it  powers. 

(b)  When  power  cables  energized  to  a 
voltage  in  excess  of  150  volts,  line-to- 
ground,  are  moved  manually,  insulated 
hooks,  tongs,  slinks,  gloves,  mitts, 
aprons  or  other  insulated  personal 
protective  equipment  capable  of 
protecting  against  shock,  shall  be  used. 

(c)  Insulated  handling  equipment  shall 
be- 
ll) Examined  before  each  use  for 

visible  signs  of  damage  or  defects;  and 
(2)  Removed  from  use  when  damaged 
or  defective. 

(d)  Surplus  trailing  cables  serving 
shovels,  cranes  and  similar  equipment 
shall  be  stored — 

(1)  In  cable  boats; 

(2)  On  reels  mounted  on  the 
equipment  or 

(3)  In  a  maimer  which  would  protect 
them  from  mechanical  damage. 
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(56.12204    Access. 

(a]  For  installations  and  equipment 
constructed  after  [Insert  the  effective 
date  of  this  rule},  working  space  shall  be 
provided  in  accordance  with  Table 
56.12204  where  access  to  exposed 
energized  electric  equipment  is 
necessary. 

(b)  For  existing  installations  and 
equipment,  working  space  in  accordance 
with  Table  56.12204  shall  be  provided 
vvfaere  access  to  exposed  energized 
electric  equipment  is  necessary,  nnless 
other  precautionary  measures  are  used 
to  protect  persons  from  electric  shock  or 
bums. 

Table  58.12204.*— Mtnimum  Working 
Space 


Nominal  vottaga  to 

Minimum  dear  cfislanca  for 
condmon  (ft)* 

ground 

(A) 

(B) 

(C) 

Otf>isflv 

3 

to 

151  to  600  V 

001  to  2.500  V — .. 

2,501  10  S.0O0  V 

0.001  to  25,000  V 

25  001  to  75ltV 

10 

Atjova  75  kV 

12 

'  NFPA,  70  E.  Tabtea  110-16A  and  110-34A 
•  A«  used  in  Table  56.12204.  conditima  (A),  (6). 
(C)  are  as  follows: 

(A)  Ejpoaad  ananiMd  parti  on  on*  lida  and  no 
energized  or  grounded  parts  on  the  other  sida  of  the 
worldng  apace,  or  expmad  aner^oed  pans  on  botti 
sides  guarded  by  wood  or  other  maUalsig  materiala 
Insulated  conductors  operating  at  not  ov«r  300  volts 
are  not  conaidered  anargizad  parts. 

(B)  Exposed  eiwrglzed  parti  on  one  sida  and 
grounded  parta  on  the  ottiar  aids.  Concraia,  brick  or 
rock  wans  w9l  be  considered  as  grounded  surfacaa. 

{Q  Expoaad  enargoad  parta  on  boSi  skJaa  a*  Iha 
work  I 


Guarding;  Insulation;  Separation 

§56.12300    Connections  end  grids. 

Exposed  electric  connections  and 
resistor  grids  that  are  not  protected  by 
location  shall  be  insulated.  Where  this  is 
impractical  they  shall  be  guarded  to 
prevent  inadvertent  contact  by  persons 
or  equipment 

§  56.12301    Cenwmmlcstkm  eonducton. 

(a)  Communication  conductors  shall 
be  isolated  or  insulated  to  prevent  them 
from  contacting  bare  energized  parts. 

(b)  Communication  conductors  carried 
on  poles  supporting  uninsulated  power 
conductors  shall  be  located  below  the 
power  conductors. 

(c)  Communication  conductors  shall 
not  be  attached  to  a  crossarm  that 
carries  luiinsulated  power  conductors. 

{56.12302    Ughts,  guarding. 

(a)  Portable  extension  lights  and  lights 
less  than  8  feet  above  travelways  and 
working  places  shall  be  guarded  to    / 
prevent  a  hazard  to  persons. 


(b)  Other  lights  shall  be  guarded  when 
they  present  a  hazard. 

(c)  Lamps  shall  not  contact 
combustible  materials. 

156.12330    Transfonnert. 

(a)  Transformers  shall  be — 

(1)  Totally  enclosed; 

(2)  Installed  so  exposed  energized 
parts  are  at  least  6  feet  above  the 
ground;  or 

(3)  Installed  in  a  transformer  house. 

(4)  Surrounded  by  a  sturdy  fence  at 
least  6  feet  high  and  at  least  3  feet  from 
any  parts,  casings  or  energized 
conductors. 

(b)  Gates  or  doors  of  transformer 
enclosures  shall  be  locked  to  prevent 
unauthorized  access  to  exposed 
energized  parts  which  are  less  than  8 
feet  above  the  groimd. 

(c)  Metallic  transformer  houses  and 
fences  shall  be  connected  to  the  metallic 
case  of  the  safety  grounded  transformer. 

{ 56.12331    Sutwtstlew. 

Substations  containing  exposed 
energized  parts  that  can  be 
inadvertently  contacted  by  persons  shall 
be  enclosed.  When  the  enclosure  is  a 
metaUic  structure  or  fence  it  shall  be 
connected  to  the  substation's  safety 
grounding  system. 

Connections;  Switches;  Controls 

9  56.12400.    Identification. 

Circuit  breakers,  trolley  taps,  fuse 
switchboxes  and  other  disconnecting 
devices  shall  be  legibly,  durably,  and 
distinctively  marked  to  show  which 
electric  equipment  they  supply,  except 
where  the  circuit  breakers  and  devices 
can  be  identified  by  their  proximity  to 
the  equipment. 

§56.12401    kmiMlna  nwtsi 

Insulating  mats  shall  be  provided  at 
all  switchboards  and  power  control 
switches  where  shock  hazards  exist  due 
to  exposed  energized  parts. 

(56.12402    Undervoitag*  protectloa 

(a]  Electric  powered  machinery  shall 
include  undervoltage  protection  to 
prevent  shocks,  bums,  unwanted  motion 
or  unintentional  starting.  When  voltage 
is  lost,  the  equipment  shall  remain 
deenergized  until  manually  restarted. 

(b)  Pumps,  level  control  circuits  and 
other  equipment  that  by  their  design  can 
automatically  start  and  stop  safely  are 
not  required  to  have  undervoltage 
protection. 

Safety  Groimding 

9  56.12S00    Qroundhig. 

(a)  All  electric  circuits  shall  have  a 
safety  grounding  system.  The  system's 
performance  shall  limit  the  voltage  on 


non-current-carrying  metallic  parts  of 
electric  equipment  that  a  person  can 
contact  to  a  value  that  shall  not  cause  a 
disabling  or  fatal  shock  under  the 
following  fault  conditions — 

(1)  Single  line-to-ground  on  grounded 
power  systems;  or 

(2)  Double  line-to-ground  on 
ungrounded  power  systems,  with  one  of 
the  faults  at  the  source. 

(b)  The  voltage  on  non-current- 
carrying  metallic  parts  of  electric 
equipment  shall  be  controlled  by — 

(1)  Limiting  the  magnitude  of  the 
voltage; 

(2)  Limiting  the  duration  of  the 
voltage;  or 

(3)  A  combination  of  these  two. 
See  Appendix  I  for  Subpart  K. 

1 56.12501    AHemstlng-current  equipment 

(a)  The  following  equipment  shall  be 
connected  to  the  safety  grounding 
system  by  equipment  safety  grounding 
conductors: 

(1)  Metallic  frames,  enclosures,  and 
other  exposed  non-current-carrying 
metallic  parts  of  electric  equipment 

(2)  Metallic  fences  and  barriers 
around  high-voltage  equipment  and 
installations. 

(3)  Metallic  enclosures  of  alternating- 
current  conductors. 

(4)  Metallic  battery  trays. 

(5)  Metallic  messenger  wires. 

(6)  Metallic  structures  or  racks  that 
support  electric  eqtiipment  or 
conductors. 

(b)  Metallic  cable  shielding  shall  be 
connected  to  the  safety  grounding 
system  at  each  termination  by 
equipment  safety  grotmding  conductors. 

(c)  Before  batteries  on  battery- 
powered  equipment  are  connected  to  a 
battery  charger,  the  metaUic  battery 
trays  shall  be  connected  to  the  grounded 
metallic  frame  of  the  battery  charger, 
and  shall  remain  connected  until  the 
batteries  have  been  disconnected  from 
the  charger. 

(d)  Metallic  cable  hangers  or 
supporting  structures  shall  either  be 
connected  to  the  safety  grounding 
system  or  insulated  from  the  cable. 

(e)  Exposed  metallic  enclosures  or 
portions  of  hand-held  electric  equipment 
shall  be  connected  to  the  safety 
grounding  system,  except  when  the 
equipment  i»^ 

(1)  Double  insulated  as  determined  by 
an  independent  testing  laboratory  and 
does  not  present  a  shock  hazard;  cht 

(2)  Operated  at  a  maximum  of  40 
vohs. 

(f)  Generator  powered  equipment 
mounted  on  the  same  metallic  frame  as 
the  generator  is  not  required  to  be 
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connected  to  the  mine's  safety 
groimding  system. 

S  56.12502    DIrect-cuiTsnt  sqtdpment 

(a)  The  foiiowing  stj&.i  t>e  connected 
to  the  mine  safety  grounding  system  by 
equipment  safety  grounding  conductors 

(1)  Metallic  franes,  enclosures,  and 
other  exposed  non-coReot-carrying 
metallic  parts  of  condoctort  and 
equipmoat 

(2)  Metallic  messenger  wires  used  to 
support  direct-current  conductors. 

(3)  Metallic  racks  and  structures  used 
to  support  trolley  wires  and  trolley 
feeder  wires. 

(4)  Metallic  overcasts  in  trolley 
entries. 

(b)  Silicon  diode  grounding  systems 
shall  be  installed  in  accordance  with  30 
CFR  56.12504. 

(c)  Component  parts  of  complete  units 
of  equipment  shall  be  soUdly  connected 
to  die  frames  of  the  equipment 

(d)  Exposed  metallic  enclosures  or 
portions  of  hand-held  electric  equipment 
shall  be  connected  to  the  safety 
grounding  system,  except  when  the 
equipment  is — 

(1)  Double  insulated  as  determined  by 
an  independent  testing  laboratory  and 
does  not  present  a  shock  hazard; 

(2)  Operated  at  a  maximum  of  40 
volts;  or 

(3)  Powered  by  internal  batteries 
which  are  a  integral  part  of  the 
equipment 

(e)  Generator  powered  equipment 
mounted  on  the  same  metallic  frame  as 
the  generator  is  not  required  to  be 
connected  to  the  mine's  safety 
grounding  system. 

S  56.12903    Equtpmep  •  m  e  'v  grounding 
cofKnjclofS. 

(a)  Equipment  safety  grounding 
conductors  for  portable  and  mobile 
electric  equipment  shaU  be  one  or  more 
stranded  copper  conductors  contained 
within  the  cable  or  flexible  cord 
supplying  the  equipment 

(b)  Equipment  safety  grounding 
conductors  for  stationary  equipment 
shall  be — 

(1)  Contained  together  with  the  circuit 
conductors  in  the  raceways,  cables,  or 
cords; 

(2)  Wrapped  around  the  raceways, 
cables,  or  cords  containing  the  circuit 
conductors;  or 

(3)  A  continuous  metal  conduit  or 
metallic  raceway  that  complies  with  the 
voltage  exposure  requirements  of  30 
CFR  S  56.12500. 

(c)  The  combined  cross-sectional  area 
of  equipment  safety  grounding 
conductors  shall  be  equal  to  or  greater 
than — 


(1)  One-half  the  cross-sectional  area 
of  one  circuit  conductor  when  the  circuit 
conductor  is  No.  6  AWG  or  larger,  or 

(2)  The  cross- sectional  area  of  one 
circuit  conductor  when  the  drcuit 
conductor  is  smaller  than  Na  8  AWG. 

(d)  Equipment  safety  grounding 
conductors  installed  outside  of 
raceways,  cables,  or  cords  and  used  to 
ground  stationary  equipment  shall  be 
No.  6  AWG  or  larger. 

(e)  Switches,  fuses,  circuit  breakers, 
ground-fault  devices  and  overcurrent 
devices  shall  not  be  installed  in 
equipment  safety  grounding  conductors. 

(f)  Ground-wire  devices  installed  in 
the  equipment  safety  grounding 
conductor  for  the  purpose  of  inter- 
machine  arc  suppression  or  in 
conjunction  with  ground-wire 
monitoring  systems  shall  be  designed 
and  constructed  to  withstand  the 
maximum  amotuit  of  phase-to-phase 
fault  current  to  which  they  may  be 
exposed  without  creating  an  electrical 
shock  or  fire  hazard. 

(g)  When  used,  graond-wire  devices 
specified  in  paragraph  (f)  of  this  section 
shall  be  connected  to  the  safety 
grounding  system  with  two  separate 
conductors. 

(h)  On  direct-current  powered 
equipment  the  equipment  safety 
grounding  conductor  and  the  return 
power  conductor  shall  be  separately 
connected  to  the  mine  track,  grounded 
return-feeder  conductor,  or  metallic 
frame  or  enclosure  used  as  the  safety 
grounding  system. 

(i)  Equipment  safety  grounding 
conductors  for  draw-out  equipment  or 
plugs  and  receptacles  shall  be  the  first 
conductors  made  when  making 
connections  and  the  last  conductors 
broken  when  breaking  connections. 

[})  When  power  is  supplied  between 
separate  metallic  parts  of  equipment  the 
pajts  shall  be  connected  together 
through  an  equipment  safety  grounding 
conductor. 

(k)  The  frame  of  a  portable  or  mobile 
generator  supplying  remote  loads  shall 
have  equipment  safety  grouiuiing 
conductors  connecting  the  frames  of 
each  remote  load  to  the  frame  of  the 
generator. 

(1]  Equipment  safety  grounding 
conductors  shall  be  bare  or  shall  be 
properly  identified. 

S  56. 1 2504    Silicon  diode  grounding. 

When  the  metallic  frames  of  ofi-track 
equipment  are  grounded  by  silicon 
diodes,  the  diode  groimding  system  shall 
meet  the  following  conditions: 

(a)  The  polarity  of  each  groimding 
diode  shall  be  compatible  with  the 
grounded  polarity  of  the  direct-current 
systems. 


(b)  Each  grounding  ditxle  sfaaD  have  a 
threaded  base  used  to  solidly  connect 
the  diode  to  the  machine  frame. 

(c)  An  overcurrent  device  shall  be 
installed  between  the  grounding  diodefs) 
and  the  grounded  power  conductor,  and 
shall  cause  the  main  conductor  or  the 
circuit  interrupting  device  to  deenergize 
all  circuits  on  ttie  machine  when  SO 
amperes  or  more  flows  throu^  the 
grounding  diode,  except  that  methane 
monitor  circuits  may  remain  energized. 

(d)  A  polarizing  diode  that  prevents 
the  unit  of  eqxnpment  from  being 
operated  when  the  polarity  of  the  supply 
conductors  is  reversed  shall  be  installed 
in  the  control  circuit 

(e)  The  forward  current  rating  of  each 
grounding  diode  shall  be  equal  to  or 
greater  than  750  amperes  when  used  to 
ground  a  continuous  mining  madiine  or 
equal  to  or  greater  than  400  amperes 
when  used  to  ground  other  equipment 

(f)  Hie  peak  reverse  voltage  rating  of 
the  grounding  and  polarizing  diodes 
shall  be  at  least  1,200  volts. 

556.12505  Low-raaMance  ground  fWda. 

(a)  Low-resistance  ground  fields  used 
in  the  safety  grounding  system  shall  be 
designed  and  installed  in  a  manner 
which  assures  that  the  maximum 
exposure  voltage  under  fault  conditions 
does  not  create  hazardous  step  and 
touch  potentials.  The  following 
parameters  shall  be  considered  in 
evaluating  ground  field  safety — 

(1)  Soil  resistivity; 

(2)  Available  fault  current; 

(3)  Ground  field  construction;  and 

(4)  Operating  times  of  protective 
devices. 

(b)  Low-resistance  ground  fields  used 
in  the  safety  grounding  system  shall  be 
maintained  at  25  ohms  or  less  unless  an 
evaluation  of  the  system  in  accordance 
with  paragraph  (a)  indicates  that — 

(1)  a  lower  value  of  resistance  is 
necessary;  or 

(2)  a  higher  value  of  resistance  can  be 
used. 

(c)  Materials  used  for  ground  fields 
shall  have  at  least  four  square  feet  of 
surface  area  in  contact  with  soil. 

156.12506  Testlna. 

(a)  On  all  installations  made  after 
[Insert  the  effective  date  of  this  rule), 
and  when  repairs  or  modifications  are 
made  to  the  safety  grounding  system, 
continuity  tests  shall  be  made  to  assure 
the  integrity  of  the  system. 

(b)  The  safety  grounding  system  shall 
be  reviewed  at  intervals  not  to  exceed 
twelve  months  to  assure  that  the 
maximum  voltage  exposure  under  fault 
conditions  comphes  with  requirements 
of  this  subpart 
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(c)  For  mine  power  systems  utilizing 
an  alternating-current  voltage  of  less 
than  650  volts,  line-to-line,  the 
resistance  to  earth  of  the  safety 
grounding  system's  connection  to  earth 
shall  be  maintained  at  25  ohms  or  less 
and  be  physically  separated  from  the 
substation  grounding  system.  This 
separation  shall  be  either  25  feet  or  5 
times  the  largest  dimension  of  the  safety 
grounding  system's  connection  to  earth, 
whichever  is  larger.  When  25  ohms  or 
less  cannot  be  obtained,  the  operator 
shall  assure  that  the  system  complies 
with  30  CFR  56.12505. 

(d)  When  reviewing  a  mine  power 
system  utilizing  an  alternating-current 
voltage  greater  than  650  volts,  line-to- 
line,  the  review  shall  include 
determinations  of  the — 

(1)  Safety  grounding  system's 
resistance  to  earth  at  its  connection  to 
earth; 

(2)  Maximum  fault  current  that  can 
flow  into  the  safety  grounding  system  at 
electric  loads  or  sources  of  500  kVA  or 
larger  and 

(3]  Impedance  of  the  safety  grounding 
system  at  electric  loads  or  sources  of 
500  kVA  or  larger. 

(e)  A  weekly  check  of  continuity  shall 
be  made  of  all  mobile  equipment  safety 
grounding  conductors,  except  when  they 
are  continuously  monitored  with  an 
MSHA  tested  ground-wire  monitoring 
device. 


Pown  Cables  and  Conductors 

156.12600   IfMtaltation. 

(a)  Cables  and  insulated  conductors 
shall  be  installed  so  that  they  are 
protected  against  physical  damage, 
adverse  ambient  conditions  and  failure 
of  adjacent  mechanical  systems. 

(b)  Cables  and  insulated  conductors 
shall  not  be  supported  from  pipelines. 

(c)  Insulated  conductors  shall  not 
contact  pipelines. 

(d)  When  cables  and  pipelines  are 
supported  from  the  same  supports, 
clearance  to  prevent  shock  hazards 
during  maintenance  to  pipelines  shall  be 
provided. 

56.12601    Ampacity. 

(a)  Electric  conductors  shall  be  of  a 
size  and  currentcarrying  capacity  to 
assure  that  a  rise  in  temperature 
resulting  from  normal  operating 
conditions  does  not  exceed  the  rating  of 
the  insulation  and  conductors. 

(b)  Branch  circuit  conductors 
supplying  electric  equipment  shaU  have 
ampacities  of  at  least  125  percent  of  the 
full-load  current  rating  of  the  equipment 

(c)  Feeder  cinniit  conductors 
supplying  multiple  loads  shall  have 
ampacities  of  at  least  the  sum  of  the  full- 
load  ciurent  ratings  of  each  load  plus  25 
percent  of  the  highest  full  load  current 
rating  of  the  largest  load. 


(d)  The  size  of  conductors  for  electric 
equipment  shall  be  at  least  that 
specified  in  ampacity  Tables  56.12601-1 
through  56.12601-10  below,  or  other 
tables  that  are  appropriate  for  the 
conditions  under  which  the  conductors 
are  used. 

(e)  Ampacity  of  conductors  shall  be 
corrected  according  to  Table  56.12801- 
11,  if  the  ambient  temperature  is  other 
than  the  temperatiu^  at  which  the 
conductor  was  rated. 

(f)  When  four  or  more  conductors  are 
contained  in  the  same  raceway,  conduit 
or  cable,  the  maximum  allowable  load 
current  shall  be  reduced  according  to 
Table  56.12601-12. 

Table  56.12601-1.  Auowable  Ampaci- 
ties OF  300-  AND  600-VOLT  FLEXIBLE 

CoRos;  Copper  Conductors 


TypM  a  SO.  SX3 
ST,  STO,  SJT.  SJTO. 

s6o.sxo,sToa 

SJTOO-Currant- 
carrying  condudora 

AFSJ. 
HSJ, 

hsj6. 

HS. 
MSO- 
CurrwS- 
canyInQ 
oonduo- 

lora 

Conductor  siza 
AWQ 

2 

3 

S 

1* 

18 
25 

30 

15 
20 
2S 
35 

20 

10~      ~~ 

30 
35 

S 

Table  56.12601-2— Allowable  Ampacjties  of  Shielded  and  Unshielded  0-  to  2000-Volt  Portable  Power  Cables;  Copper 

Conductors  (Based  on  Ambient  Air  Temperature  of  20.C  (68.F)) 


Anvacittoa-Number  of  CunanK^arrytng  Conductors  In  Cabio  O  Racwray 

Conductor  aiza  AWQ  Or  MCM 

1 

2 

3 

75  "C' 

90  "C' 

75  •C> 

90 -C' 

75 -C' 

90 -C* 

90 -C* 

a                                                            

75 
106 
13S 
163 
188 
213 
250 
294 
344 
394 
438 
494 
SS» 
600 
681 

96 
128 
171 
197 
227 
263 
304 
352 
407 
472 
525 
590 
651 
706 
820 

63 
81 
113 
131 
150 
175 
213 
244 
281 
325 
356 
388 
419 
450 
519 

85 

112 
150 
171 
197 
225 
258 
295 
337 
387 
428 
472 
514 
555 
618 

63 

61 
106 
125 
144 
163 
181 
213 
244 
275 
306 
344 
381 
406 
4e9 

70 
99 
123 
142 
163 
190 
219 
254 
294 
339 
378 
421 
466 
507 
575 

6 

A    

a                                     „             

110 
144 
165 

9                                                     

188 

1                                      

217 

1/n                                

249 

»/o                              ,  

287 

3/0   ,    

329 

*/o     

'^                            ,,,                 ,     ,     , 

379 
419 

300 

!»««                   ,    ,                          

470 
513 

dim           

555 

500 „. _.  

632 

>  0-2000  VoH  Insulation.  UnaNelded  Portabta  Po««ar  C^ita. 
■  0-2000  Vott  Insulation,  Shielded  PortaUa  Powor  Cable. 
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Table  56.12601-3.— Auowable  Ampacities  of  Insulated  Conductors  Rated  0  to  2000  Volts,  60  'C  to  90  'C,  Not  More 
Than  Three  Current-Carrying  Conductors  in  Raceway  or  Cable  (Based  on  Ambient  Air  Temperature  of  20  'C  (68  'F)) 


Copper 

Aluminum  or  copper<iad  akjmtnum 

Conductor 

sizeAWGor 

Insulation  tamparatura  rating 

Insulation  temperature  rating 

Conductor 

■iza  AWGor 

MCM 

60* 

75* 

65' 

so- 

60* 

75" 

85* 

90* 

20 
25 

ts 

19 
25 

30 

26" 
25 

20 
27 
33 

20 

20 

27 

25 

12 

35 

35 

43 

40 

29 

30 

33 

35 

10 

jf 

46 

55 

60 

59 

35 

44 

43 

49 

j6 

64 

72 

76 

81 

46 

55 

80 

65 

81 

94 

103 

103 

64 

72 

82 

81 

1  ^ 

98 

111 

120 

11s 

75 

83 

92 

92 

a 

110 

127 

136 

140 

87 

99 

100 

106 

127 

144 

156 

162 

98 

111 

120 

124 

0 

144 

166 

179 

184 

116 

133 

141 

146 

00 

167 

193 

207 

211 

133 

149 

158 

162 

00 

000 

191 

221 

234 

243 

150 

171 

185 

189 

000 

0000 

225 

254 

272 

281 

173 

199 

212 

221 

0000 

250 

248 

282 

299 

313 

196 

227 

239 

248 

250 

300 

277 

315 

337 

346 

219 

254 

272 

275 

300 

350 

299 

343 

370 

376 

243 

278 

294 

302 

350 

400 

323 

370 

397 

410 

260 

298 

321 

329 

400 

500 

370 

420 

451 

464 

300 

343 

364 

378 

500 

600 

410 

464 

500 

513 

329 

376 

402 

416 

600 

700 

445 

508 

544 

562 

358 

414 

440 

454 

700 

750 

462 

525 

560 

678 

370 

42S 

457 

470 

750 

800 

474 

541 

582 

599 

381 

436 

467 

486 

800 

900 

502 

575 

614 

632 

410 

470 

506 

618 

900 

1000 

526 

602 

641 

864 

433 

492 

527 

540 

1000 

1250 

572 

652 

696 

718 

468 

536 

571 

589 

1250 

1500 

601 

681 

739 

761 

502 

575 

614 

632 

1500 

1750 

629 

718 

786 

794 

528 

602 

647 

684 

1750 

2000 

647 

735 

788 

810 

543 

619 

663 

680 

2000 

Table  56.12601- 


AaowABLE  Ampacities  of  Single  Conductors  Rated  0  to  2000  Volts  (Based  on  Ambient  Air 
Temperature  of  20*  C  (68*  F)) 


Copper 

Aluminum  or  copper.ctad  aluminum 

Inaulation  temperature  rating 

Insulation  temperature  rating 

Conduc- 
tor aiza 

AWGor 
MCM 

Conductor  size  AWG  or  MCM 

60* 

75* 

85- 

W 

60* 

75* 

85' 

90* 

1$.. 

25 

30 

40 

60 

62 

121 

139 

162 

191 

225 

260 

300 

347 

393 

433 

485 

526 

595 

664 

728 

757 

785 

843 

901 

1028 

1132 

1236 

1334 

30 
35 
SO 

77 

105 

138 

160 

188 

215 

254 

293 

343 

396 

448 

492 

558 

602 

685 

762 

834 

867 

901 

961 

1033 

1177 

1296 

1414 

1531 

25 

33 

43 
80 
82 

109 

147 

174 

201 

234 

272 

315 

364 

424 

478 

527 

596 

647 

734 

815 

897 

929 

962 

1033 

1109 

1261 

1388 

1518 

1636 

19 

26 

35 

40 

55 

86 

113 

151 

178 

205 

238 

281 

324 

378 

437 

491 

545 

616 

664 

756 

842 

923 

956 

994 

1064 

1139 

1296 

1431 

1561 

1685 

25 

35 
52 
60 
92 

110 
127 
150 
173 
202 
231 
271 
306 
335 
381 
410 
468 
526 
578 
595 
618 
670 
722 
820 
918 
1010 
1109 

30 

40 

61 

83 

111 

127 

149 

171 

199 

232 

265 

309 

348 

387 

436 

470 

536 

597 

657 

885 

713 

774 

829 

945 

1050 

1160 

1271 

33 

43 
65 

87 
114 
138 
158 
179 
212 
245 
288 
332 
375 
413 
467 
505 
571 
647 
707 
734 
761 
826 
886 
:  1011 
1125 
1245 
1359 

35 

40 

65 

86 

119 

140 

162 

189 

221 

254 

297 

340 

383 

427 

481 

518 

589 

664 

729 

756 

783 

848 

913 

1037 

1161 

1280 

1442 

IB 

14 

19      

12 

10 ..., ,.. 

10 

a   ,.. 

6  ■  

A 

3 

2 „ 

1  .., 

0 

00 , 

0 

00 

nnn              ,                               

000 

0000 ._        _.     .     .     .  

0000 

9W         

250 

X)R       .„ 

300 

am              .                            

350 

4no 

400 

son      

500 

ano   ....      ,      

600 

700 ,                   

700 

7«> 

750 

800 , ..   ,. 

900 

lono 

800 

900 

1000 

^9*in      

1250 

1S00                                                

1500 

17m  . 

1750 

2000 
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TAeL£  56.12601-5— Allowable  Ampacities  of  Sh«elded.  Three  Conductor,  2,001-15.000  Volt.  Mine  power  Cable;  Copper 

Conductors 

(Based  on  Ambtenl  Tetnperature  of  20  *C] 


Conductor  size  (AWG  or  UCMf 

Ampacities 

2.001-6.000  vote 

8,001-15.000  vote 

75 'C 

90 'C 

75 -C 

90 -C 

6 

4 

99 
130 
170 

196 
226 
260 
299 
343 
379 
423 
465 
500 
571 

110 
144 
188 
217 
249 
287 
329 
379 
419 
470 
513 
555 
632 

2 

1 
1/0 
2/0 
3/0 
4/0 
250 
300 
350 
400 
500 

175 
200 
230 
263 
301 
346 
383 
426 
466 
501 
571 

194 
221 
254 
290 
334 
384 
424 
473 
517 
558 
6.1? 

Table  56.12601-6— Auowable  Ampacities  of  Shielded,  Three  Conductor,  2,001-15.000  Volt  Mine  Power  Cables; 

Aluminum  Conductors 

[Based  on  Mibtent  Temperature  ol  20  X] 


Conductor  size  (AWG  or  MCM) 

AmpacMes 

2.001 -8.000  vofts 

8.001-15.000  volts 

75 -C 

WC 

75 -C 

90  *C 

4 
2 

1 
1/0 
2/0 
3/0 
4/0 
250 
350 
400 
500 

101 
133 
153 
178 
203 
234 
269 
296 
366 
396 
456 

112 
146 
...^. 

223 
257 
296 

328 
404 
425 
502 

138 
158 
179 
205 
238 
271 
300 
367 
397 
453 

198 
227 
261 
300 

332 
406 
433 
500 

Table  56.12601-7— Ampacity 
Overhead  Copper  Conductors 


Conductor 
AWG' 

CM» 

Copper. 

ampacity  in 

amperes 

6.400 

51 

10 

10.380 

68 

10.820 

71 

13.090 

79 

16,510 

92 

26.240 

124 

41.740 

166 

52.620 

193 

66.360 

223 

83,700 

260 

1/0 

105.800 

301 

t/0 

133.100 

350 

vo 

167.800 

406 

410 

211,680 

472 

250,000 

547 

300,000 

615 

350,000 

680 

400,000 

730 

450,000 

787 

500,000 

842 

600,000 

945 

700,000 

1042 

750,000 

1087 

600.000 

1131 

Table  56.12601-7— Ampacity  Over- 
head Copper  Conductors— Contin- 
ued 


Table  56.12601-8— Ampacity  Over- 
head ACSR »  Conductors— Contin- 
ued 


AWG* 

CM* 

Cuppe), 

ampacity  in 

amperes 

1.000,000 

1295 

>  AWG  means  Anwkam  Wit*  Gaga 
*  CM  means  Circular  Mils. 


Table  56. 1 260 1  -8— Ampaoty 
Overhead  ACSR  '  Conductors 


Conductor  Size 
AWG* 

CM* 

Acsa 

ampacity  in 
amperes 

8 

4 

2 

1 

1A) 

104 
138 
184 
210 
240 

2/0 

27S 

3/0 

316 

4/0 

360 

2fi6JB00 
3OOJO00 
336.400 

452 
482 
534 

Conductor  Siza 
AWG* 

CM* 

Acsa 

ampacity  in 
amperes 

387.500 

593 

477,000 

665 

566300 

732 

605.000 

772 

636,000 

797 

666,600 

805 

715,500 

858 

705,000 

881 

874,500 

935 

900,000 

826 

854.000 

880 

1^)33  500 

1010 

i.iiiboo 

1080 

1.182,500 

1090 

1.192.500 

1108 

1,272^000 

1148 

1351,500 

1198 

1,431,000 

1237 

1,510,500 

1278 

1,580,000 

1313 

1,780,000 

1434 

>  Akuninum  Catote  Slaat  Reintoroi 

td. 

*AWB  means 

American  Wire  Ga( 

i* 
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Table  56,12601-9— Allowable  Ampacities  of  Insulated  Conductors  Rated  0  to  2000  Volts.  60  eC  to  90  sC,  Not  More 

Than  Three  Current-Carrying  Conductors  in  Raceway  or  Cable 


I 

[Based  on 

Ambient  Air  Temperatures  of  30  'C  (86  'F)l 

Copper 

Aluminum  or  copper-dad  aluminum 

Corxluctor  size 

Insulation  temperature  rating 

Insulation  temperature  rating 

Conductor  size 

AWBorMCM 

60* 

75* 

85' 

90* 

60* 

75* 

65' 

90* 

AWG  or  MCM 

IB 

14 
18 
25 
30 

16 

18 
25 
30 

14 

20 
25 

20 
25 

12 

20 

20 

25 

25 

12 

10 

30 

35 

40 

40 

25 

30 

30 

35 

10 

i 

40 

60 

55 

55 

30 

40 

40 

45 

i 

55 

66 

70 

76 

40 

50 

55 

60 

i 

70 

85 

95 

OS 

55 

65 

75 

75 

§ 

85 

100 

110 

110 

66 

75 

85 

85 

B 

95 

115 

125 

130 

75 

90 

100 

100 

1 

110 

130 

145 

150 

85 

100 

110 

lis 

1 

1/D 

125 

150 

165 

170 

100 

120 

130 

138 

1/0 

2/0 

145 

175 

190 

195 

115 

135 

145 

ISO 

2/0 

3/0 

185 

200 

215 

225 

130 

155 

170 

17S 

3/0 

4/0 

195 

230 

250 

260 

150 

180 

195 

205 

4/0 

250 

215 

255 

275 

290 

170 

205 

220 

230 

250 

300 

240 

285 

310 

320 

190 

230 

250 

255 

300 

350 

260 

310 

340 

350 

210 

250 

270 

280 

350 

400 

280 

335 

365 

380 

225 

270 

295 

305 

400 

500 

320 

380 

415 

430 

260 

310 

335 

350 

500 

800 

355 

420 

460 

475 

285 

340 

370 

385 

600 

700 

385 

460 

500 

520 

310 

375 

405 

420 

700 

750 

400 

475 

515 

535 

320 

385 

420 

435 

750 

600 

410 

490 

535 

555 

330 

395 

430 

450 

800 

900 

435 

520 

565 

585 

355 

42S 

465 

480 

900 

1000 

455 

545 

590 

615 

375 

445 

485 

500 

1000 

1290 

495 

590 

640 

665 

405 

485 

525 

545 

1250 

1500 

520 

625 

680 

705 

435 

520 

565 

585 

1500 

1750 

545 

650 

705 

735 

455 

545 

585 

615 

1750 

2000 

560 

665 

725 

750 

470 

560 

610 

630 

2000 

Table  56.12601-10— Allowable  AMPAcrriES  of  Single  Conductors  Rated  0  to  2000  Volts 

[Based  on  Ambient  Ak  Temperatures  of  30  *C  (86  *F)] 


CoDDor 

/Uuminum  or  copper-dad  aluminum 

Conductor  size 

Insutation  tBmpsrsturt  rating 

Inaulatiori  temperature  rating 

AWG  or  MCM 

80' 

75* 

85' 

90* 

60* 

75* 

85* 

00* 

AWG  or  MCM 

18 

18 

ft 

25 

30 

23 
30 

24 
3S 

^l 

30 

35 

40 

40 

25 

30 

30 

35 

12 

1^ 

40 

SO 

55 

66 

35 

40 

40 

40 

10 

i 

eo 

70 

75 

80 

46 

56 

60 

60 

3 

80 

OS 

100 

105 

80 

75 

80 

80 

105 

125 

135 

140 

80 

100 

105 

110 

! 

120 

145 

160 

165 

96 

115 

125 

130 

i 

140 

170 

185 

190 

110 

135 

145 

150 

1 

165 

195 

215 

220 

130 

155 

185 

175 

1/0 

195 

230 

250 

260 

150 

180 

195 

205 

1/0 

2/0 

225 

265 

290 

300 

175 

210 

225 

235 

2/0 

3/0 

260 

310 

335 

350 

200 

240 

265 

275 

3/0 

4/0 

300 

360 

390 

405 

23S 

280 

305 

315 

4/0 

250 

340 

405 

440 

455 

265 

315 

345 

355 

250 

300 

375 

445 

485 

505 

290 

350 

380 

395 

300 

350 

420 

505 

550 

570 

330 

395 

430 

446 

350 

400 

455 

545 

595 

615 

355 

425 

485 

480 

400 

500 

515 

620 

675 

700 

405 

485 

525 

545 

500 

600 

575 

890 

750 

780 

455 

540 

596 

815 

600 

700 

630 

755 

825 

855 

500 

595 

650 

675 

700 

750 

655 

785 

855 

885 

515 

620 

675 

700 

750 

800 

680 

815 

685 

920 

535 

645 

700 

725 

800 

900 

730 

870 

950 

985 

580 

700 

780 

786 

900 

1000 

780 

935 

1020 

1055 

625 

750 

815 

845 

1000 

1250 

690 

1065 

1160 

1200 

710 

855 

930 

960 

1250 

1500 

960 

1175 

1275 

1325 

795 

850 

1035 

1075 

1500 

1750 

1070 

1280 

1395 

1445 

875 

1050 

1145 

1186 

1750 

5U190 
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Table  56.12601-10— Allowable  Ampacities  of  Single  Conductors  Rated  0  to  2000  Volts— Ck)ntinued 

[Based  on  Aa*Mt«  Air  Tanywratures  o(  30  'C  (86  *F)1 


COPQW 

Aluminum  or  copper-dad  aluminum 

Cofxluctor  sire 
AWGwMCM 

Insulation  temperature  rating 

Insulation  temperature  rating 

Conductor  Size 

60* 

75* 

85" 

90" 

60' 

75* 

85' 

90* 

AWG  or  MOM 

9000 

1155 

1385 

1505 

1560 

960 

1150 

1250 

13.^S 

2000 

Table  56.12601-11.— Ampaoty  Correction  Factors 

[For  Ambwnt  Temperatures  o«her  than  20  'C,  MuWply  the  Ampwities  from  Tables  56.12601-2  Through  56.12601-6  by  Ihe  Appropriale  Factor  Shown  Below) 


Ambient  temperature  *C 


21-25 

26-30..™ 
31-35  ...„ 

36-40 

41-45 


Correction  factor 


60* 


.91 
.82 
.71 
.58 

.41 


75" 


.94 
.88 
.82 
.75 
.67 


85* 


.95 
.90 
.85 
.80 

.74 


90' 


.96 
.91 
.87 
.82 
.76 


Ambient 
tempera- 
ture °F 


70-77 

79-86 

66-95 

97-104 

106-113 


{For  AjT*)ient  Temperatures  other  than  30  'C.  tM^  the  Ampacities  from  Tables  56.12601-1.  56.12601-11  and  56.12601-12  by  the  Appropriate  Factor  Shown 

Bekwl 


Correction  factor 

Ambient 
tempera- 
ture'F 

Ambient  tamperature  *C 

60' 

75' 

85' 

90' 

••i.^c                                                                                                                                                                                       _               __,^ ,,,--,,,- 

1.06 

1.00 

.91 

.82 

.71 

1.05 

1.00 

.94 

.88 

.82 

1.04 

1.00 

.95 

.90 

.85 

1.04 

1.00 

.96 

.91 

70-77 

79-86 

'^}         y^                                                                                                                                                                                                                          ,..„,._ .»....« 1..MMT 

86-95 

97-104 

4^  -^c                                                                                            ..    _.._ _ , — 

106-113 

Table  56.12601-12.— Ampaoty 
Derating  Factors 


Number  of  conductors 


4  ttvou0h S  

7  through  24 „. 

25  through  42 

43  and  above 


Percertt  of 

ampadty 

value 


80 
70 
60 
50 


Derived  from  notes  to  NEC  Tables 
310-16  through  310-19. 

$56.12602    Insulatkm,  tennination  and 
iOlelding. 

(a)  Power  cables  and  conductors, 
other  than  trolley  wires  and  uninsulated 
surface  overhead  conductors  of  more 
than  650  volts,  line-to-line,  shall  have 
insulation  rated  for  at  least  the  voltage 
of  the  circuit  in  which  the  cable  or 
conductor  is  applied. 

(b)  Power  cables  and  conductors 
installed  on  the  surface  in  circuits  with 
line-to-line  voltages  above  2,000  volts 
and  subject  to  contact  by  persons  shall 
have  metallic  shielding  around  each 
power  conductor. 

(c)  Metallic  enclosed  power  cables 


and  conductors  are  not  required  to  be 
shielded  provided  the  enclosure  is 
continuous  and  connected  to  the  safety 
grounding  system. 

(d)  Except  as  provided  in  paragraph 
(f)  of  this  section,  cables  shall  enter 
metallic  frames  of  electric  enclosures 
through  nttings  sized  for  the  cables 
which  prevent  damage  to  the  cable 
jackets  and  the  insulation  of  the  internal 
conductors. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  conductors  shall  enter 
metaUic  frames  of  electric  enclosures 
through  fittings  with  insulated  bushings 
sized  for  the  conductors. 

(f)  Cables  and  conductors  in  conduit 
that  enter  metallic  frames  of  electric 
enclosures  need  not  be  equipped  with 
fittings  or  bushings  when  protection 
against  damage  by  sharp  edges  is 
otherwise  provided. 

(g)  Cables  and  conductors  shall  be 
secured  to  prevent  mechanical  strain  on 
electrical  connections. 

S  56.12609    Splices,  repairs  and 
terminations  of  conductor*  and  cable*. 

(a)  Cables  shall  be  spliced, 
terminated,  or  repaired  by  a  qualified 
electrician. 


(b)  A  splice  in  a  trailing  cable  shall 
contain  only  one  connection  point  in 
each  conductor. 

(c)  Terminations  of  shields  in  cables 
shall  be  connected  to  equipment  safety 
grounding  conductors  at  each  splice  and 
termination.  ' 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  splice  and  repair 
shall  have — 

(1)  Conductivity  and  current-carrying 
capacity  that  prevents  insulation 
damage  due  to  heating  of  conductors; 

(2)  The  severed  conductors  joined  by 
welding  or  compression-type 
connectors; 

(3)  Each  power,  control,  and  ground 
check  conductor  individually 
reinsulated  with  insulation  having  a 
thickness,  temperature  rating,  and 
dielectric  strength  of  at  least  that  of  the 
original  insulation; 

(4)  Semiconducting  tape  replaced  over 
the  insulation  of  each  power  conductor 
within  shielded  cables; 

(5)  Metallic  shielding  in  the  form  of 
metallic  braid  or  serving  (wrap),  or 
metallic  tape  replaced  over  eadi  power 
conductor  and  applied  in  half-lapped 
layers,  on  shielded  cables; 


(6)  The  outer  jacket  replaced  to 
provide  at  least  the  same  thickness  and 
protection  as  that  of  the  original  jacket; 
and 

(7)  The  outer  jacket  sealed, 
vulcanized,  molded,  or  fused  to  the 
cable's  original  jacket  to  exclude 
moisture. 

(e]  One  trailing  cable  splice  which 
does  not  meet  the  requirements  of 
paragraph  (d)  of  this  section  shall  be 
permitted  for  the  time  period  necessary 
to  move  the  equipment  for  repair  of  the 
cable,  provided  the  splice  is 
mechanically  strong  and  insulated  to 
prevent  shock. 

(56.12604    Lightning  protectioa 

(a)  Surge  arresters  shall  be  provided 
for  exposed  ungrounded  power 
conductors  and  telephone  wires. 

(b)  Power  conductors  and  telephone 
wires  that  are  buried,  installed  beneath 
a  protective  metallic  covering,  or 
enclosed  within  grounded  metallic 
shields,  coverings,  or  enclosures, 
throughout  their  entire  length  need  not 
be  equipped  with  surge  arresters. 

(c)  Surge  arresters  shall  be  rated  for 
the  voltage  and  current  of  the  circuit 
they  protect. 


S  56.12630 
wires. 


Support  •tructures  and  guy 


Guy  wires  attached  to  structures 
supporting  uninsulated  overhead  power 
conductors,  other  than  telephone  wires, 
shall  be — 

(a)  Electrically  connected  to  the 
equipment  safety  groimding  conductor 
at  the  supporting  structiu«  end  of  the 
guy  wire;  or 

(b)  Provided  with  one  or  more 
insulators  which  have  a  dry  flashover 
voltage  at  least  double  the  nominal 
voltage  and  a  wet  flashover  voltage  at 
least  as  high  as  the  nominal  voltage.  The 
insulators  shall  be  at  least  8  feet  from 
the  ground. 


Trailing  Cables 

$56.12700    Insulation;  shielding. 

Trailing  cables  used  in  mine  electrical 
systems  shall  have — 

(a)  Conductor  insulation  rated  for  at 
least  the  line-to-line  voltage;  and 

(b)  Shielding  for  the  purpose  of 
confining  the  voltage  stresses  when 
used  to  supply  equipment  at  over  2,000 
volts  line-to-line. 

$  56.12701    Overcurrent  protectioa 

(a)  Each  trailing  cable  of  portable  and 
mobile  equipment  shall  have  short- 
circuit  and  ground-fault  protection  for 
each  ungrounded  conductor  that  shall 
safely  interrupt  all  ungrounded 
conductors  under  fault  conditions. 

(b)  Ungrounded  conductors  of  trailing 
cables  energized  at  voltages  of  1040 
volts  or  less  shall  be  protected  by  one  of 
the  following — 

(1)  An  inverse-time  circuit  breaker 
with  a  maximum  current  rating  as 
specified  in  Table  56.12701-1. 

(2)  An  instantaneous-trip  or  short-time 
delay  electronic  circuit  breaker  having  a 
time  delay  not  to  exceed  0.1  seconds 
with  a  maximum  instantaneous  setting 
not  more  than — 

(i)  The  values  hsted  in  Table  56.12701- 
2  for  480-,  600-,  and  1040-volt  trailing 
cables;  or 

(ii)  The  values  listed  in  Table 
56.12701-3  for  300-  and  600-volt  direct- 
current  trailing  cables. 

(3)  An  instantaneous-trip  or  short-time 
delay  electronic  circuit  breaker  having  a 
time  delay  not  to  exceed  0.1  seconds 
with  a  setting  that  does  not  exceed  the 
lower  value  of  either  115  percent  of  the 
maximum  starting  current  for  the  unit  of 
electric  equipment  or  60  percent  of  the 
lowest  value  of  bolted  phase-to-phase 
short-circuit  current  at  any  point  in  the 
circuit  when — 

(i)  The  circuit  to  be  protected  does  not 


function  properly  using  values  listed  in 
the  tables;  and 

(ii)  A  circuit  analysis  assures  that  the 
circuit  does  not  present  a  hazard  to  the 
miners. 

(4)  Fuses  which  provide  no  less 
protection  than  that  specified  above. 

(c)  Ungrounded  conductors  of  trailing 
cables  energized  at  voltages  greater 
than  1040  volts  shall  be  provided  with 
instantaneous  short-circuit  protection 
with  a  setting  that  does  not  exceed  the 
lower  value  of  either  175  percent  of  the 
maximum  starting  current  for  the  unit  of 
electric  equipment  or  75  percent  of  the 
minimum  phase-to-phase  short-circuit 
current  available  at  any  point  in  the 
circuit. 

Table  56.12701-1.— Maximum  Ratings 
OF  Fuses  Protecting  Direct-Cur- 
rent Traiunq  Cables  and  Inverse- 
Time  Circuit  Breakers  Protecting 
Alternating-Current  Trailing  Ca- 
bles 


[Maximum 

Inverse- Time  Circuit  Breaker  or  Fuse 
Rating  (Amperes)] 

Conductor 

size  (AWG 
Of  MOM) 

1 
Unground- 
ed power 
conductor 

2 

Unground- 
ed power 
conductors 

3 

Unground- 
ed power 
corxluctors 

14 

15 

15 

15 

12 

20 

20 

20 

10 

30 

30 

25 

8 

60 

50 

50 

6 

90 

70 

70 

4 

110 

110 

110 

3 

150 

150 

150 

2 

150 

175 

175 

1 

175 

200 

200 

1/0 

200 

225 

225 

2/0 

250 

250 

250 

4/0 

350 

350 

350 

250 

350 

350 

350 

300 

400 

350 

350 

350 

450 

350 

350 

400 

500 

400 

400 

500 

600 

450 

400 

Table  56.12701-2.— Maximum  Settings  of  Instantaneous  and  Electronic  Circuit  Breakers  Protection  480.  600,  and  1040- Volt 

Alternating  Current  Trailing  Cables 


Conductor  size  (AWG  or  MCM) 


14 
12 

10 

a 

4 


Cable  length  (feet) 


0-500 
501-750 

0-500 
501-750 

0-500 
501-750 

0-500 
501-750 

0-650 
501-750 

0-500 


Maximum  circuR  breaker  setting  (amperes) 


460V 


75 
50 
125 
100 
200 
150 
300 
200 
450 
350 
750 


600V 


100 
-75 
175 
125 
250 
200 
400 
300 
550 
450 
900 


1040V 


850 

700 

1250 
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Table  56.12701-2.— Maximum  Settings  of  Instantaneous  and  Electronic  Circuit  Breakers  Protection  480, 600,  and  1040-Volt 

Alternating  Cun-ent  Trailing  Cables— Continued 


Conductor  size  (AWG  or  MOM) 

Cabte  length  (feet) 

Maxknum  circuit  brealcer  setting  (amperes) 

480V 

600V 

1040V 

501-600 

650 

800 

1100 

601-750 

550 

650 

1000 

3 

0-500 

900 

1100 

1400 

501-650 

700 

900 

1200 

651-750 

650 

800 

1100 

2 

0-500 

1100 

1250 

1800 

501-600 

950 

1100 

1400 

601-750 

BOO 

950 

1250 

1 

0-500 

1300 

1450 

1660 

501-600 

1100 

1300 

1550 

601-750 

950 

1100 

1400 

1/0 

0-500 

1500 

1650 

1780 

501-600 

1300 

1500 

1660 

601-750 

1100 

1300 

1500 

751-flOO 

1050 

1250 

1500 

2/0 

0-500 

1700 

1800 

1850 

501-600 

1500 

1650 

1780 

601-750 

1350 

1450 

1650 

751-850 

1200 

1350 

1550 

3/0 

0-500 

1900 

1950 

1900 

501-600 

1700 

1800 

1600 

601-750 

1500 

1660 

1700 

751-900 

1300 

1450 

1660 

4/0 

0-500 

2100 

2100 

1660 

501-600 

1900 

1950 

1900 

601-750 

1700 

1800 

1600 

751-1000 

1400 

1550 

1680 

250 

0-500 

2150 

2150 

2000 

501-600 

2000 

2050 

1900 

601-750 

1750 

1850 

1680 

751-1000 

1500 

1650 

1700 

300 

0-500 

2300 

2250 

501-600 

2100 

.2100 

1980 

600-750 

1900 

1950 

1900 

751-1000 

1600 

1750 

1780 

350 

0-500 

2350 

2300 

2080 

601-750 

2000 

2000 

1900 

751-1000 

1700 

1800 

1600 

400 

0-500 

2450 

2350 

2100 

501-600 

2250 

2250 

601-750 

2050 

2100 

1980 

751-1000 

1800 

1850 

1680 

500 

0-500 

2500 

2400 

2100 

501-600 

2350 

2300 

2060 

601-750 

2150 

2150 

1980 

751-1000 

1900 

1950 

1850 

Table  56.12701-3— Maximum  Settings  of  lNSTA^f^ANEOus  CiRCurr  Breakers  Protecting  300-  and  600-Volt  Direct 

Current  Traiung  Cables 


Conductor  size  (AWG  or 
MCM) 

300VIX:  Maximum  instantaneous  drcuH  breaker 

600  VDC  Maximum  instantaneous  circuit  breaker 

Cat>le  length  (feet) 

setting  (amperes) 

setting  (amperes) 

Line«M> 

Un»ground> 

Une-line' 

Line-ground* 

14 

0-500 

50 

50 

50 

50 

12 

0-500 

75 

75 

125 

128 

10 

0-500 

75 

75 

200 

200 

8 

0-500 

100 

100 

300 

300 

8 

0-500 

200 

100 

450 

300 

4 

0-500 

450 

250 

600 

800 

501-600 

350 

200 

550 

400 

3 

0-500 

450 

350 

700 

550 

501-650 

400 

250 

600 

450 

2 

0-500 

600 

450 

750 

000 

501-600 

550 

400 

700 

680 

601-700 

450 

300 

650 

800 

1 

0-500 

900 

600 

1400 

1060 

501-600 

750 

500 

1250 

980 

601-750 

600 

400 

1050 

600 

1/0 

0-500 

1100 

750 

1600 

1280 

501-600 

950 

650 

1450 

1100 

601-750 

750 

650 

1250 

980 

751-800 

700 

500 

1200 

900 
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Table  M.12701-3— Maximum  Settings  of  Instantaneous  Circuit  Breakers  Protecting  300-  and  600-Volt  Direct 
1 1  Current  Trailing  Cables— Continued 


Conductor  size  (AWG  or 
MCM) 


Cable  length  (feet) 


2/0 

3/0 

4/0 
250 

300 

350 
400 

500 
000 

700 

800 

900 

1000 


300VDC  Maximum  instantaneous  circuit  breaker 
setting  (ampere^ 


LJne«w> 


0-500 
501-600 
601-750 
751-850 

0-500 
501-600 
601-750 
751-900 

0-500 
501-600 
601-750 

0-500 

501-600 

601-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 

0-500 

501-600 

801-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 

0-500 
501-600 
601-750  ^- 
751-1000 

0-500 

501-600 

601-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 


1350 
1150 
950 
850 
1550 
1400 
1150 
1000 
1850 
1600 
1400 
2050 
1800 
1550 
1250 
2300 
2050 
1750 
1450 
2550 
2280 
1950 
1600 
2780 
2480 
2150 
1750 
3060 
2800 
2480 
2080 
3280 
3000 
2650 
2250 
3500 
3250 
2900 
2450 
3700 
3450 
3100 
2650 
3900 
3650 
3300 
2850 
4050 
3800 
3450 
3000 


Line-ground' 


950 
600 

650 
600 

1150 

1000 

800 

700 
1400 
1200 
1000 
1550 
1350 
1180 
900 
1750 
1550 
1300 
1050 
1950 
1700 
1500 
1200 
2150 
1900 
1600 
1350 
2480 
2200 
1900 
1560 
2660 
2400 
2050 
1700 
2900 
2600 
2300 
1900 
3100 
2800 
2500 
2050 
3300 
3000 
2650 
2250 
3450 
3150 
2800 
2400 


600  VDC  Maximum  Instantaneous  circuit  breaker 


Line-ina* 


Lin»^roundi 


1600 

1660 

1450 

1360 

2000 

1660 

1860 

1500 

2200 

2050 

1860 

2380 

2200 

2000 

1750 

2450 

2350 

2180 

1900 

2600 

2460 

2300 

2050 

2650 

2550 

2400 

2150 

2800 

2700 

2560 

2350 

2850 

2750 

2660 

2400 

2950 

2850 

2750 

2550 

3000 

2900 

2800 

2650 

3050 

3000 

2850 

2700 

3100 

3000 

2900 

2750 


1460 

1600 

1100 

1060 

1660 

1800 

1300 

1180 

1660 

1700 

1800 

2000 

1660 

1660 

1400 

2150 

2000 

1600 

1560 

2300 

2150 

1950 

1700 

2400 

2250 

2050 

1800 

2550 

2400 

2260 

2000 

2660 

2500 

2350 

2100 

2750 

2600 

2460 

2250 

2600 

2700 

2500 

23S0 

2860 

2850 

2660 

2450 

2900 

2860 

2700 

2500 


'  The  Hns-to-lne  instantaneous  circuit  braakar  settings  shall  be  used  lor  trailing  cables  supplying  power  to  Ooda  gnxnled  eqJpmert  and  lor  Ming  cabtea 
containing  a  separate  equipment  safety  grounding  conductor «  the  circuit  is  provided  with  separate  ground-fau«  protectioa  -  „  ,,_.^.^.,.^  „,,,-.  ,^ 

•  The  ine-toijround  instv«laneous  circuit  breaker  settings  shall  be  used  for  trailing  cables  containing  a  separate  ecMP*"**  safety  grounding  con(kJC(or  when  me 
circuit  is  not  provided  with  aeparala  ground-fault  protection. 


§56.12702    Attachmwit 

Trailing  cables  shall  be  attached  to 
equipment  so  that  functional  damage  to 
the  cable  jacket  and  damage  to  the 
insulation  of  the  internal  conductors  is 
prevented,  and  strain  does  not  occur  on 
electric  connection" 

S  56.12703    Portable  distribution  boxes. 

Portable  distribution  boxes  shall 
have — 

(a)  A  disconnecting  device  for  each 
branch  circuit  and  a  means  to  clearly 
show  that  each  circuit  has  been 
physically  disconnected; 


(b)  A  means  which  identifies  each 
disconnecting  device  and  cable  with  its 
related  load:  and 

(c)  A  means  to  prevent  connecting  a 
cable  to  the  wrong  protective  device 
when  two  or  more  cables  connect  to  the 
same  distribution  box. 

S  56.12704    Guarding. 

Trailing  cables  and  power  conductors 
shall  be  protected  against  physical 
damage  from  mobile  equipment  by 
bridges,  trenches,  suspension,  or  by 
location. 


(56.12705    Disconnecting  devtcea. 

Disconnecting  devices  for  trailing 
cables  shall  be  equipped  with  a  means 
for  installing  a  padlock. 

Trolley  Circuits  for  Trad(  Haulage 

$56.12800    Installation  and  Malntenanc*. 

Trolley  wires  and  exposed  trolley- 
feeder  wires  shall  be — 

(a)  Installed  opposite  the  clearance 
side  of  haulageways,  except  where  such 
installation  creates  a  greater  hazard: 

(b)  Suspended  at  least  7  feet  above 
the  track:  and 
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(c)  Aligned  and  maintained  to  provide 
for  smooth  tracking  of  trolley  collectors 
on  trolley  wires. 


9  58.12804    Circun*  pow«r«d  from  troHcy 


956.12801 
Isolation. 


Circun  protsetion  and 


(a)  Trolley  wires  and  trolley- feeder 
wires  shall  be  protected  against 
overcurrent  by  an  automatic  circuit 
interrupting  device  which  deenergizes 
the  affected  circuit  if  a  short  circuit 
occurs  at  any  point  in  the  system. 

(b)  The  trip  setting  of  the  device 
required  by  paragraph  (a]  of  this  section 
shall  not  exceed  50  percent  of  the 
minimum  available  bolted  short-circuit 
current  when  that  current  is  less  than 
800  amperes;  or  75  percent  of  the 
minimum  available  bolted  short-circuit 
current  when  that  current  is  800  amperes 
or  more. 

(c)  Trolley  wires  and  trolley-feeder 
wires  shall  be  provided  with  a  means  of 
isolation  at  intervals  of  not  more  than 
2,000  feet  and  near  the  beginning  of  all 
branch  lines. 

956.12802    Track  bonding. 

(a)  Track  serving  as  the  trolley  circuit 
return  shall  be  bonded  or  welded  at 
every  joint  and  crossbonded  at  intervals 
not  exceeding  200  feet 

(b)  Metallic  pipelines  and  structures 
installed  less  than  10  feet  from  track 
serving  as  the  trolley  circuit  return  shall 
be  insulated  or  guarded,  or  bonded  to 
the  track  at  intervals  not  exceeding  1000 
feet  to  prevent  shock  hazards. 

(c)  When  rails  are  moved  or  replaced, 
or  when  broken  bonds  are  discovered, 
they  shall  be  rebonded  within  three 
working  shifts. 

9  56.12803    Qiiardhto. 

(a)  Energized  trolley  wires  and  bare 
trolley-feeder  wires  shall  be  guarded 
where  accidental  contact  with  them  is 
possible,  including: 

(1)  Where  supplies  are  stored,  loaded, 
or  unloaded. 

(2)  At  mantrip  stations. 

(3]  On  each  side  of  all  doors  and 
stoppings  through  which  wires  pass. 

(4)  Where  a  person  works  within  three 
feet  of  the  trolley  wire  except  for  a 
person  operating  rail-mounted  haulage 
equipment. 

(5]  At  track  switches. 

(6)  Where  persons  regularly  pass 
under  the  wires. 

(b)  Trolley  wires  and  trolley  feeder 
wires  shall  be  deenergized  when 
guarding  is  installed  or  removed,  unless 
the  guarding  is  temporary  guarding 
designed  to  minimize  shock  hazards 
while  work  is  being  conducted  in  the 
area. 


The  return  wire  of  all  circuits  powered 
from  the  trolley  wires  shall  be 
connected  to  the  trolley  wire  return 
ciroiit  to  assure  continuity  and  prevent 
arcing. 

Appendix  I  for  Subpart  K-Elactridty 

Mine  operators  seeking  further  information 
may  consult  the  following  national  consensus 
standards: 


MSHA  Standard 

National  Consensus 
Stwtdard 

56/57.12101 

NFPA  70  (NEC) 

56/57.12103 

56/57.12130 

56/57.12204 

56/57.12301 

56/57.12400 

56/57.12500  •  to 

NFPA  70  (NEC).  IEEE 

56/57.12506 

stds.  60-1976,  Bi- 

lges. 277-1963  142- 

19ee  UL-943  and 

ANSI  C-2  (NESC). 

56/57.12600 

IEEE  Std.  242 

56/57.12601 

NEC.  ICEA  P-50-431. 

S-19-81  and  P-4a- 

426 

56/57.12602 

IEEE  Std.  141-1976  and 

NEC 

56/57.12604 

IEEE  Std.  142-1962 

56/57.12630 

NESC 

57.12660 

NEC 

56/57.12700 

NEC 

'  A  method  that  may  be  used  for  protection  of 
persons  from  di8at>IJng  or  fatal  electhc  8txx:k,  under 
ground-fault  conditions,  la  to  limit  voltage  exposure. 
The  term  vottage  exposure  refers  to  a  combination 
at  voltage  and  tt>e  length  of  time  that  ttie  voltage 
exists. 

Voltage  exposure  should  not  exceed 
Vn«30375 

where  v= voltage  in  volts 
t=time  in  seconds 

This  equation  is  based  on  IEEE  Std.  80- 
1976  using  1500  ohms  as  a  person's  body 
resistance.  This  would  allow  a  combination 
of  system  grounding,  ground-fault  protection 
and  overcurrent  protection  to  be  used  to 
provide  protection  from  disabling  or  fatal 
shocks. 

PART  57— SAFETY  AND  HEALTH 
STANDARDS-UNDERGROUND  METAL 
AND  NONMETAL  MINES 

6.  The  authority  citation  for  part  57 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

Subpart  A— General 

958.2    [AmwKlMl] 

7.  In  I  57.2.  the  definitions  of 
"distribution  box."  "electrical 
groimding,"  "high  potential," 
"insulation,"  "low  potential,"  "major 
electrical  installation,"  and  "reverse- 
current  protection"  are  removed. 


Subpart  C — Rre  Prevention  and 
Control 

8.  The  authority  citation  for  subpart  C 
continues  to  read  as  follows: 

Authority:  Sec.  101,  Federal  Mine  Safety 
and  Health  Act  of  1977,  Pub.  L  91-173  as 
amended  by  Pub.  L  95-164,  91  StaL  1291 
(300.S.C.811). 

g.  Sections  57.4011  and  57.4057  are 
99  57.4011  and  57.4057  [Removed] 
removed. 

10.  Subpart  K  is  revised  to  read  as 
follows: 

Subpart  K— Electricity 

57.12000    Definitions. 
General 

57.12100  Qualified  electricians. 

57.12101  Electric  equipment  and  conductors 

57.12102  Bare  conductors. 

57.12103  Overciurent  protection. 

57.12104  Unused  conductors. 

57.12105  Doors  and  cover  plates. 
57 12106  Danger  signs. 
57.12130  Clearance  of  equipment. 

WORK  ON  ELECTRIC  EQUIPMENT  AND 
CIRCUITS 

57.12200  Lockout  prt)cedures. 

57.12201  Plugs  and  receptacles. 

57.12202  Fuses. 

57.12203  Cable  handling. 

57.12204  Access. 

GUARDING;  INSULATION;  SEPARATION 

57.12300  Connections  and  grids. 

57.12301  Communication  conductors. 

57.12302  Lights,  guarding. 

57.12330  Transformers. 

57.12331  Substations. 

CONNECTIONS:  SWITCHES;  CONTROLS 

57J2400  Identification. 

57.12401  Insulating  mats. 

57.12402  Undervoltage  protection. 
57.12460  Branch  Circuit  Disconnecting 

Devices 

SAFETY  GROUNDING 

57.12500  Grounding. 

57.12501  Altemating-ctirrent  equipment 

57.12502  Direct-ciurent  equipment 

57.12503  Equipment  safety  grounding 
conductors. 

57.12504  Silicon  diode  grounding. 

57.12505  Low-resistance  ground  fields. 

57.12506  Testing. 

POWER  CABLES  AND  CONDUCTORS 

57.12600  Installation. 

57.12601  Ampacity. 

57.12602  Insulation,  termination  and 
shielding. 

57.12603  Splices,  repairs  and  terminations  of 
conductors  and  cables. 

57.12604  Lightning  protection. 

57.12630    Support  structures  and  guy  wires. 
57.12660    Support  in  shafts  and  boreholes. 

TRAILING  CABLES 

57.12700    Insulation;  flame  resistance; 
shielding. 
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57.12701  Overctirrent  protection. 

57.12702  Attachment 

57.12703  Portable  distribution  boxes. 

57.12704  Guarding. 

57.12705  Disconnecting  devices. 

TROLLEY  CIRCUITS  FOR  TRACK 
HAULAGE 

S7.1ZBO0    Installation  and  maintenance. 

57.12801  Circtiit  protection  and  isolation. 

57.12802  Track  bonding. 

Appendta  I  to  Subpar*  K— Electricity 


Subpart  K~£iectrtaty 


J 


57.12803  Guarding. 

57.12804  Circuits  powered  from  trolley 

wires. 

957.12000    Daflnmons. 

The  following  definitions  apply  in  this 
subpart 

"Ampacity"  means  the  current- 
carrying  capacity  of  electric  conductors 
expressed  in  amperes. 

"Branch  circuit"  means  the  circuit 
conductors  extending  beyond  the  final 
short-circuit  device  protecting  the 
circtiit 

"Cable"  means  an  assembly  of  one  or 
more  insulated  conductors  enclosed  by 
an  additional  abrasion  resistant 
covering  or  jacket  A  cable  may  also 
contain  one  or  more  uninsulated 
equipment  safety  grounding  conductors. 
A  power  cable  is  any  cable  except 
communication,  instrumentation  and 
control  cables. 

"Circuit  breaker''  means  a  device 
designed  to  open  and  close  a  circuit  by 
non-automatic  means  and  to  open  the 
circuit  automatically  on  a  predetermined 
overcurrent  value  without  damage  to  the 
device  when  operated  within  its  rating. 

"Circuit  breaker  setting"  means  the 
value  of  current  or  time  at  which  an 
adjustable  circuit  breaker  is  set  to  trip. 

"Conductor"  means  a  bare  or 
insulated  wire  or  combination  of  wires 
not  insulated  from  one  another,  suitable 
for  carrying  an  electric  current 

"Equipment  safety  grounding 
conductor"  means  a  conductor  used  to 
connect  the  non-current-carrying 
metallic  parts  of  electric  equipment 
raceways  and  other  metallic  enclosures 
to  the  safety  grounding  system. 

"Feeder-circuit"  means  the 
conductors  between  the  power  source 
and  the  final  branch-circuit  short-circuit 
protective  device. 

"Fuse"  means  an  overcurrent 
protective  device  with  a  circuit  opening 
fusible  part  that  is  heated  and  severed 
by  the  passage  of  overcurrent  through  it 

"Ground-fault"  meana  an 
unintentional  connection  between  an 
electric  circuit  and  the  safety  grounding 
system. 


"Ground-wire  monitor"  means  a 
device  having  the  primary  function  of 
monitoring  the  equipment  safety 
grounding  conductor  of  a  circuit  and 
causing  the  affected  circuit  breaker  to 
trip  when  a  change  in  the  impedance  of 
the  groimding  circuit  presents  a 
potential  electrical  shock  hazard. 

"Instantaneous-trip  circuit  breaker" 
means  a  circuit  breaker  with  no 
intentional  time  delay  designed  in  its 
tripping  action. 

"Insulated"  means  separated  from 
other  conducting  surfaces  by  insulation 
which  is  a  dielectric  substance  that 
offers  a  high  resistance  to  the  passage  of 
current  and  to  a  disruptive  discharge 
through  the  substance. 

"Inverse-time  circuit  breaker"  means 
a  circuit  breaker  with  an  intentional 
time  delay  in  its  tripping  action,  which 
delay  decreases  as  the  magnitude  of  the 
current  increases. 

'/ocAer*  means  a  continuous 
nonmetallic  protective  outer  covering 
provided  on  cables.  The  primary 
function  of  the  covering  is  to  provide 
protection  of  the  internal  components 
against  physical,  chemical  and  thermal 
damage,  and  to  exclude  moisture. 

"Mobile  electric  equipment"  means 
electric  equipment  capable  of  movement 
£rom  one  location  to  another  by  power 
suppUed  from  a  source  located  on  the 
machine  or  transmitted  to  the  machine 
by  means  of  a  trailing  cable. 

"Nominal  voltage"  means  the  phase- 
to-phase  or  line-to-line  root-mean- 
square  value  assigned  to  a  circidt  or 
system  for  designation  of  its  voltage 
class,  such  as  480  or  4160  volts.  Actual 
voltage  at  which  the  circuit  or  system 
operates  may  vary  from  the  nominal 
voltage  within  a  range  that  permits 
satisfactory  operation  of  equipment 

"Overcurrent"  means  any  current  in 
excess  of  the  rated  cturent  of  equipment 
or  the  ampacity  of  a  conductor,  which 
may  result  from  overload,  short-circuit 
or  ground-fault  conditions. 

"Overload"  means  operation  of 
equipment  in  excess  of  normal  full-load 
ratiiig.  or  loading  of  a  conductor  in 
excess  of  rated  ampacity,  which  would 
cause  damage  or  dangerous  overheating 
if  allowed  to  continue. 

"Portable  electric  equipment"  means 
electric  equipment  which  is  designed 
and  constructed  to  facilitate  frequent 
movement  from  one  location  to  another 
and  which  does  not  normally  remain  at 
a  fixed  location  for  extended  periods  of 
time. 

"Qualified electrician" means  an 
individual  who  has  met  the 
requirements  of  30  CFR  57.12100. 

"Rated"  means  marked  to  certify  that 
according  to  estabhshed  test 
procedures,  electric  equipment  will 


perform  its  functions  without  presenting 
a  bum,  fire  or  shock  hazard  when 
applied  within  the  maximum  limits  of  its 
marked  electrical  parameters. 

"Safety grounding  system" means  a 
complete  installation  consisting  of  one 
or  more  ground  electrodes,  grids, 
equipment  safety  grounding  conductors 
and  interconnected  grounding 
connections.  The  purpose  is  to  provide  a 
low  impedance  fault  ctirrent  path  to  the 
system's  protective  device  for  all  non- 
current-carrying  metallic  parts  enclosing 
electric  conductors  or  circtiits. 

"Short  circuit"  means  an  abnormal 
connection  of  relatively  low  impedance, 
whether  made  accidentally  or 
intentionally,  between  two  points  of 
different  potential. 

"Splice"  means  the  mechanical  and 
electrical  connection  of  one  or  more 
severed  conductors  in  a  shigle  length  of 
conductor  or  cable. 

"Stationary  electric  equipment" 
meaiu  electric  equipment  other  than 
mobile  or  portable  that  is  fastened, 
secured  or  installed  such  that  it  cannot 
be  readily  moved  from  one  location  to 
another  during  normal  use. 

"Surge  arrester"  means  a  protective 
device  which  is  used  to  provide 
protection  against  lightning  surges. 

"Trailing  cable" means  a  portable 
cable  or  flexible  cord  through  which 
electrical  energy  is  transmitted  to  any 
mobile  electric  equipment  or  a  portable 
cable  or  flexible  cond  which  receives 
electrical  energy  from  a  section  power 
center,  section  distribution  box  or 
section  rectifier. 

"Undervoltage protection" means  the 
effect  of  a  device  which  operates  on 
failure  of  voltage  to  cause  and  maintain 
the  interruption  of  power  to  a  circuit  so 
as  to  prevent  automatic  restarting  of  the 
equipment 

General 

{67.12100   Ouaifled  electrtctane. 

(a)  Worii  required  by  this  subpart  to 
be  performed  by  a  qualified  electrician 
shall  be  performed  by  an  individual  who 
has  met  the  requirements  of  an 
operator's  qualification  program. 

(b)  Operator's  programs  shaU  include 
conducting  their  own  qualification 
training  or  testing,  or  participation  in 
training  or  testing  conducted  by  MSHA, 
other  Federal  agencies,  a  state, 
associations  of  mine  operators,  other 
mine  operators,  national  labor 
organizations,  private  associations,  or 
educational  Institutions. 

9  57.12101    Electric  equipment  and 
conductora. 

(a)  Electric  equipment  and  conductors 
shall  be  installed,  and  maintained  by  a 


5C!im 
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qualified  electrician,  and  uaed  in  a 
manner  which  prevents  shock  and  bum 
hazards  to  persons.  Electric  equipment 
and  conductors  which  present  a  hazard 
to  persons  due  to  improper  installation, 
maintenance,  misuse  or  damage  shall  be 
tagged  as  a  hazard  until  corrected. 

(b)  All  electric  equipment  and 
conductors  installed  after  [Insert  the 
effective  date  of  this  rule]  shall  be 
selected  and  located  in  surroundings 
compatible  with  their  design  and 
intended  use. 

S  57.12102    Bars  conductors. 

The  voltage  of  bare  conductors,  other 
than  trolley  conductors,  accessible  to 
inadvertent  contact  by  persons  shall  not 
exceed  40  volts. 

S  57.12103    Overcurrsnt  protection. 

(a)  Electric  equipment  and  conductors, 
other  than  trailing  cables,  shall  be 
protected  against  overloads  and  short 
circuits  with  fuses  or  automatic  circuit 
interrupting  devices.  Such  fuses  and 
devices  shall  be  of  a  type  and  capacity 
to  stJely  interrupt  the  circuit  under  all 
overload  and  short  circuit  fault 
conditions. 

(b)  Motors  shall  be  protected  against 
overload  at  no  more  than  125  percent  of 
the  full-load  current  of  the  motors. 

(c)  Short-circuit  protection  of  motors 
shall  be  provided  as  specified  in  Tables 
57.12103-1  and  57.12103-2. 


(d)  Where  the  protection  specified  in 
Tables  57.12103-1  and  57.12103-2  is  not 
sufficient  for  the  starting  current  of  the 
motor — 

(1)  A  higher  rated  non-time-delay  fuse 
shall  be  permitted,  but  shall  in  no  case 
exceed  400  percent  of  the  fuU-load 
current  of  the  motor  or  600  amperes; 

(2)  A  higher  rated  standard  (dual 
element]  fuse  shall  be  permitted,  but 
shall  in  no  case  exceed  225  percent  of 
the  full-load  current  of  the  motor 

(3)  A  higher  rated  inverse  time  circuit 
breaker  shall  be  permitted,  but  shall  in 
no  case  exceed  400  percent  of  the  fuU- 
load  current  of  the  motor 

(4)  A  higher  rated  fuse  in  the  601-6000 
ampere  classification  shall  be  permitted, 
but  shall  in  no  case  exceed  300  percent 
of  the  full-load  current  of  the  motor,  or 

(5)  A  higher  rating  or  adjustment  of  an 
instantaneous  trip  circuit  breaker  shall 
be  permitted,  but  shall  in  no  case 
exceed  1300  percent  of  the  full-load 
current  of  the  motor. 

(e)  All  three-phase  motors  shall  be 
protected  with  overcurrent  devices  so 
that  an  overcurrent  in  any  phase  will 
deenergize  all  ungrounded  phases. 

(f)  Transformers  shall  be  protected  on 
the  primary  side  with  overcurrent 
protection  rated  at  no  more  than  250 
percent  of  their  rated  full-load  current. 

(g)  When  the  required  rating  of  a  fuse 
or  circuit  breaker  without  an  adjustable 


trip  unit  does  not  correspond  to  a 
standard  rating  for  a  fuse  or  circuit 
breaker,  the  protective  device  used  shall 
not  exceed  the  next  higher  standard 
device  rating. 

(h)  Circuit  breakers  or  fuses  providing 
short-circuit  protection  shall  be  installed 
where  the  circuit  conductors  are 
connected  to  the  supply,  except  for 
feeder  tap  conductors  that — 

(1)  Do  not  exceed  25  feet  in  length; 

(2)  Have  ampacities  of  at  least  one- 
third  of  the  ampacity  of  the  feeder 
conductors;  and 

(3)  Terminate  at  a  circuit  breaker  or 
fuse  with  a  current  rating  that  does  not 
exceed  the  ampacity  of  the  feeder  tap 
conductors. 

(i]  Wiring  shall  be  protected  against 
overcurrent  at  no  more  than  the 
ampacity  specified  in  30  CFR  57.12601. 

(j)  Overcurrent  protection  shall  not  be 
required  on  incandescent  lamps 
supplied  from  direct-current  systems, 
provided  the  length  of  imgrounded 
conductors  does  not  exceed  eight  feet. 

(k)  Where  interruption  of  a  circuit 
presents  a  hazard  to  persons,  the 
overload  protection  requirement  of  this 
section  does  not  apply  if  measures  are 
taken  to  warn  persons  when  an 
overload  occurs. 

(1]  Fuses,  circuit  breakers,  or  a 
combination  of  both  shall  not  be 
connected  in  parallel. 


TABL£  57.12103-1.— MAXIMtJM  RATING  OR  SETTING  OF  MOTOR  BRANCH-ClRCUrT  ShORT-CIRCUIT  PROTECTIVE  DEVICES  FOR  THREE- 

Phase  Motors 


Parcant  o(  U-toad  currant 

T>p«o(  motor 

Non^kna 
delay  luaa 

Quit 

(tima  delay) 
luaa 

Instantane- 
ous Ihp 
breaker 

InvaraaUma 
breaker 

Squkrat-cage  and  synchronous  molort  «Mh  MNoNme.  rasMor  or  raactor  stwlkig: 

No  cooe  lettar 

Coda  lottar  F  m  V 

Code  tettar  B  tp  E       ■ .      .                   ,   ,, 

CodataBwA ,,  ,                    

300 
300 

250 
ISO 

2S0 
200 
2S0 
200 

ISO 

2S0 
200 

ISO 

175 
178 
175 
150 

175 
175 
175 
175 
150 

175 
175 
150 

700 

700 
700 
700 

700 
700 
700 
700 
700 

700 
700 
700 

250 
250 
200 
150 

Al  AC  aqunaf««g«  and  syndvonoua  motor*  «h0i  autotranatormar  atartno: 

Not  mora  Ihan  30  Amp«— No  onrid  WrttM-          

^00 

More  man  30  AmfM— No  nvta  laflnr                   

CodataltarFtDV ,„                               

200 
200 

Ootte  laMv  R  m  F                                                               

200 

CoriataMwA    ,  .                                                             

ISO 

Hi^waadanoe  aquival  caoK 

Not  mora  ttwi  30  ■mp«— No  mria  loHar     

250 

More  than  30  amfw— No  nrvi«  lattw 

200 

Woiaid.FtolDr— Mo  cods  Mtv , 

150 

i'Oer, 


'«r 
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Table  57.12103-2.— Maximum  Rating  or  Setting  of  Motor  Brancm-Qrcuit  SHORT-CiRcurr  Protective  Devices  for  Siwqle- 

Phase  Motors  and  Direct-Current  Motors 


Type  of  motor 


Percent  o(  MMoad  cwrani 


NorvVma 
delay  fuse 


I>Ml 


(Uma  delay) 
luaa 


ouatrip 


Singte.Pt«se,  AH  Types — No  Code  Letter 

All  AC  angle  ruaae  wMh  Full-VoNage,  Resistor  or  Reactor  Starting: 
No  Code  Letter 


Code  Letter  F  to  V_ 
Code  Letter  8  to  E... 
Coda  LaKer  A 


Direct.CurTent  (Constant  Vottaga): 

No  More  than  50— HP  No  Code  Letter.. 
More  than  50  HP— No  Code  Letter 


300 

300 
300 

250 
150 

150 
150 


175 

175 
175 

175 
150 

ISO 
150 


700 

700 

700 
700 
700 

250 
250 


250 

250 

2S0 
200 
150 

150 
150 


§57.12104    unused  conductors. 

Conductors  that  are  not  supplying 
power  to  electric  equipment  shall  be 
deenergized  and  shall— 

(a)  Be  removed  from  their  supply 
source;  or 

(b)  Have  their  supply  source  locked 
out  and  any  exposed  ends  insulated. 

§  57.12105    Doors  and  covsr  pistes. 

Doors  and  cover  plates  on  electric 
equipment,  which  allow  access  to 
electric  connections,  shall  be  closed  at 
all  times  except  during  installation, 
testing  and  repair. 

§  57. 1 2 1 06    Danger  signs. 

Visible  danger  signs  shall  be  posted  at 
all  substations,  switchyards  and  control 
centers  to  warn  persons  against  entry 
who  have  not  been  specifically  assigned 
to  perform  duties  in  those  locations. 

§  57.12130    Clearance  of  equipment 

(a)  Bare  overhead  conductors  of  more 
than  650  volts,  line-to-line  which  are 
installed  parallel  along  a  roadway  and 
under  which  haulage  trucks  have  access 
shall  be  suspended  at  a  height  at  least 
10  feet  higher  than  the  raised  bed  of  any 
haulage  truck  used  at  the  mine. 

(b)  When  equipment  is  moved  or 
operated  near  energized  bare  overhead 
conductors  of  less  than  69,000  volts, 
other  than  trolley  conductors,  and  the 
clearance  is  less  than  10  feet,  the 
conductors  shall  be  deenergized  or  other 
precautionary  measures  shall  be  taken 
to  prevent  the  equipment  frames  from 
being  energized. 

(c)  When  equipment  is  moved  or 
operated  near  energized  bare  overhead 
conductors  of  09,000  volts  or  more,  the 
conductors  shall  be  either  deenergized 
or  the  minimum  distance  of  the 
conductors  from  the  equipment  shall  be 
as  in  Table  57.1213a 

(d)  Supplies  or  materials  shall  not  be 
stored  or  stofJepiled  under  bare 
overhead  conductors  of  more  than  650 
volts,  line-to-Une. 


Table  57.12130  »  Minimum  Distance 
from  Energized  Conductors 


(4)  It  would  be  impractical  to 

deenergize. 


Conductor  voltage 

OMance 

69-11 4  kV....-    

115-22SlfV      

12 

15 

230-344  kV —                 

20 
25 

500  W  or  mora..- ~    ...» 

35  ft 

'Oartwad  from  National  Eiaclrtcal  Safely  Code 
Table  124-1. 

Work  on  Electric  Equipment  and 
Circuits 

§57J2200 

Lockout  procedures. 

(a)  Before  electrical  or  mechanical 
work  is  performed  on  electric  circuits  or 
equipment  electric  power  to  the  circuits 
or  equipment  shall  be  deenergized 
except  when  electric  power  is  a 
necessary  part  of  the  work  procedure 
needed  for  accompUshing  the 
mechanical  work. 

(b)  Individual  padlocks  and 
idenfifying  tags  for  each  person 
performing  work  shall  be  installed  to 
prevent  the  power  circuit  from  being 
energized  and  the  equipment  set  in 
motion  without  the  knowledge  of 
persons  working  on  the  circuits  and 
equipment.  Padlocks  and  tags  shall  only 
be  removed  by  the  persons  who 
installed  them. 

(c)  When  testing  circuits  to  locate  an 
electrical  problem,  or  adjusting  electric 
circuits,  the  circuits  do  not  have  to  be 
deenergized  if 

(1)  The  Circuit  voltage  is  1040  volts  or 
less; 

(2)  Testing  or  adjusting  is  performed 
by  a  quabfied  electrician  in  accordance 
widi  30  CFR  57.12100. 

(3)  The  person  uses  procedures,  tools 
ami  equipment  to  assure  personal  safety 
when  in  close  proximity  to  energized 
parts:  and 


§S7J2201    Plugs  and  I 

Power  cable  plugs  and  receptacles  for 
cinniits  greater  than  150  volts,  line-to- 
ground,  shall  not  be  connected  or 

disconnected  under  load  uinless  they  are 
of  the  load-break  type. 


{57.12202 

Fuses  shall  be  installed  or  removed 
using  tools  or  procedures  that  prevent 
electric  shock  or  bums. 

§57.12203    CalMe  handBng. 

(a)  Power  cables  energized  to  a 
voltage  in  excess  of  150  volts,  line-to- 
ground,  shall  not  be  moved  by  other 
equipment  imless  sleds,  or  slings 
insulated  from  that  equipment  are  used, 
TTiis  does  not  prohibit  pulling  or 
dragging  of  a  trailing  cable  by  the 
equipment  it  powers. 

(b)  When  power  cables  energized  to  a 
voltage  in  excess  of  ISO  volts,  line-to- 
ground,  are  moved  manually,  insulated 
hooks,  tongs,  slings,  gloves,  mitts, 
aprons  or  other  insulated  personal 
protective  equipment  capable  of 
protecting  against  shock,  shall  be  used. 

(c)  Insulated  handling  equipment  shall 
be 

(1]  Examined  before  each  use  for 
visible  signs  of  damage  or  defects:  and 

(2)  Removed  bom  use  when  damaged 
or  defective. 

(d)  Surplus  trailing  cables  serving 
shovels,  cranes  and  similar  equipment 
shall  be  stored — 

(1)  In  cable  boats; 

(2)  On  reels  mounted  on  the 
equipment;  or 

(3)  In  a  manner  which  would  protect 
them  from  mechanical  damage. 


§  57.12204 

(a)  For  installations  and  eqrdpment 
constructed  after  [Insert  the  effective 
date  of  this  rulel,  working  space  shall  be 
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provided  in  accordance  with  Table 
57.12204  where  access  to  exposed 
energized  electric  equipment  is 
necessary. 

[b)  For  existing  installations  and 
equipment,  working  space  in  accordance 
with  Table  57.12204  shall  be  provided 
where  access  to  exposed  energized 
electric  equipment  is  necessary,  unless 
other  precautionary  measures  are  used 
to  protect  persons  from  electric  shock  or 
bums. 

Table  57.12204  '—Minimum  Working 
Space 

Minimum  ctoar  distance  for  condition  (ft) 


Nominal  voHagc  10 
ground 

0-150  V 

151-600  V _.. 

601-2.500  V 

(A) 

3 
3 
3 
4 
5 
6 
8 

(B) 

3 
3M 
4 
5 
6 
8 
10 

(Q 

3 

4 
5 

2,501-9,000  V 

9.001-25,000  V 

25,001-75  kV 

Above  75  kV 

6 
9 

10 
12 

'NFPA.  70  E  Tablaa  110-16A  and  110-34A. 

As  used  in  Table  57.12204,  conditions 
(A),  (B),  (C)  are  as  follows: 

(A)  Exposed  energized  parts  on  one 
side  and  no  energized  or  grounded  parts 
on  the  other  side  of  the  working  space, 
or  exposed  energized  parts  on  both 
sides  guarded  by  wood  or  other 
insulating  materials.  Insulated 
conductors  operating  at  not  over  300 
volts  are  not  considered  energized  parts. 

(B)  Exposed  energized  parts  on  one 
side  and  grounded  parts  on  the  other 
side.  Concrete,  brick  or  rock  walls  will 
be  considered  to  be  grounded  surfaces. 

(C)  Exposed  energized  part^n  both 
sides  of  the  work  space. 

Guarding;  Insulation;  Separation 

9  57.12300    Connections  and  grids. 

Exposed  electric  connections  and 
resistor  grids  that  are  not  protected  by 
location  shall  be  insulated.  Where  this  is 
impractical  they  shall  be  guarded  to 
prevent  inadvertent  contact  by  persons 
or  equipment 

S  57.12301    ConMiMjnIcation  conductors. 

(a)  Communication  conductors  shall 
be  isolated  or  insulated  to  prevent  them 
from  contacting  bare  energized  parts. 

(b)  Communication  conductors  carried 
on  poles  supporting  uninsulated  power 
conductors  shall  be  located  below  the 
power  conductors. 

(c)  Communication  conductors  shall 
not  be  attached  to  a  crossarm  that 
carries  uninsulated  power  conductors. 


S  57.12302    Ughts,  guardlno. 

(a)  Portable  extension  lights  and  lights 
less  than  8  feet  above  travelways  and 
working  places  shall  be  guarded  to 
prevent  a  hazard  to  persons. 

(b)  Other  lights  shall  be  guarded  when 
they  present  a  hazard. 

(c)  Lamps  shall  not  contact 
combustible  materials. 

§  57.12330    Transformers. 

(a)  Transformers  shall  be — 

(1)  Totally  enclosed; 

(2)  Installed  so  exposed  energized 
parts  are  at  least  8  feet  above  the 
ground;  or 

(3)  Installed  in  a  transformer  house. 

(4)  Surrounded  by  a  sturdy  fence  at 
least  6  feet  high  and  at  least  3  feet  from 
any  parts,  casings  or  energized 
conductors. 

(b)  Gates  or  doors  of  transformer 
enclosures  shall  be  locked  to  prevent 
unauthorized  access  to  exposed 
energized  parts  which  are  less  than  8 
feet  above  the  ground. 

(c)  Metallic  transformer  houses  and 
fences  shall  be  connected  to  the  metallic 
case  of  the  safety  grounded  transformer. 

S  57.12331    SutwtotkMis. 

Substations  containing  exposed 
energized  parts  that  can  be 
inadvertently  contacted  by  persons  shall 
be  enclosed.  When  the  enclosure  is  a 
metallic  structure  or  fence  it  shall  be 
connected  to  the  substation's  safety 
grounding  system. 

Connections;  Sivitches;  Controls 

§57.12400    Identification. 

Circuit  breakers,  trolley  taps,  fuse 
switchboxes  and  other  disconnecting 
devices  shall  be  legibly,  durably,  and 
distinctively  marked  to  show  which 
electric  equipment  they  supply,  except 
where  the  circuit  breakers  and  devices 
can  be  identified  by  their  proximity  to 
the  equipment 

S  57.12401    Insulating  mats. 

Insulating  mats  shall  be  provided  at 
all  switchboards  and  power  control 
switches  where  shock  hazards  exist  due 
to  exposed  energized  parts. 

S  57.12402    Undervoltage  protection. 

(a)  Electric  powered  machinery  shall 
include  undervoltage  protection  to 
prevent  shocks,  bums,  unwatited  motion 
or  unintentional  starting.  When  voltage 
is  lost  the  equipment  shall  remain 
deenergized  until  manually  restarted. 

(b)  Pumps,  level  control  circuits  and 
other  equipment  that  by  its  design  can 
automatically  start  and  stop  safely  are 
not  required  to  have  undervoltage 
protection. 


§  57.12460    Branch  circuit  disconnecting 


Disconnecting  devices  shall  be 
provided  underground  at  all  branch 
circuits  extending  from  primary  power 
circuits  and  shall  be — 

(a)  Designed  to  be  opened  under  load 
without  hazard  to  persons; 

(b)  As  close  as  practical  to  shafts, 
adits,  levels  and  boreholes;  and 

(c)  Provided  with  means  to  visually 
show  that  the  branch  circuit  is 
disconnected  when  the  device  is  open. 

Safety  Grounding 

§57.12500    Grounding. 

(a)  All  electric  circuits  shall  have  a 
safety  grounding  system.  The  system's 
performance  shall  limit  the  voltage  on 
non-current-carrying  metallic  parts  of 
electric  equipment  that  a  person  can 
contact  to  a  value  that  shall  not  cause  a 
disabling  or  fatal  shock  under  the 
following  fault  conditions — 

(1]  Single  line-to-ground  on  grounded 
power  systems;  or 

(2)  Double  line-to-ground  on 
ungrounded  power  systems,  with  one  of 
the  faults  at  the  source. 

(b)  The  voltage  on  non-current- 
carrying  metallic  parts  of  electric 
equipment  shall  be  controlled  by — 

(1)  Limiting  the  magnitude  of  the 
voltage; 

(2)  Limiting  the  duration  of  the 
voltage;  or 

(3)  A  combination  of  these  two. 
See  Appendix  I  to  Subpart  K. 

§  57.12501    Altematlng-current  equipment 

(a)  The  following  equipment  shall  be 
connected  to  the  safety  grounding 
system  by  equipment  safety  grounding 
conductors: 

(1)  Metallic  frames,  enclosures,  and 
other  exposed  non-current-carrying 
metallic  parts  of  electric  equipment 

(2)  Metallic  fences  and  barriers 
arotmd  high-voltage  equipment  and 
installations. 

(3)  Metallic  enclosures  of  alternating- 
current  conductors. 

(4)  Metallic  battery  trays. 

(5)  Metallic  messenger  wires. 

(6)  Metallic  structiu-es  or  racks  that 
support  electric  equipment  or 
conductors. 

(b)  Metallic  cable  shielding  shall  be 
connected  to  the  safety  grounding 
system  at  each  termination  by 
equipment  safety  grounding  conductors. 

(c)  Before  batteries  on  battery- 
powered  equipment  are  connected  to  a 
battery  charger,  the  metallic  battery 
trays  shall  be  connected  to  the  grounded 
metalhc  frame  of  the  battery  charger, 
and  shall  remain  connected  until  the 
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batteries  have  been  disconnected  from 
the  charger. 

(d)  Metallic  cable  hangers  or 
supporting  structures  shall  either  be 
connected  to  the  safety  grounding 
system  or  insulated  from  the  cable. 

(e)  Exposed  metallic  enclosures  or 
portions  of  hand-held  electric  equipment 
shall  be  connected  to  the  safety 
grounding  system,  except  when  the 
equipment  is — 

(1}  Double  insulated  as  determined  by 
an  independent  testing  laboratory  and 
does  not  present  a  shock  hazard;  or 

(2)  Operated  at  a  maximum  of  40 
volts. 

(f)  Generator  powered  equipment 
mounted  on  the  same  metallic  frame  as 
the  generator  is  not  required  to  be 
connected  to  the  mine's  safety 
grounding  system. 

§  57.12502    Direct-current  equipment 

(a)  The  following  shall  be  connected 
to  the  mine  safety  grounding  system  by 
equipment  safety  grounding 
conductors — 

[1]  Metallic  frames,  enclosures,  and 
other  exposed  non-current-carrying 
metallic  parts  of  condnctors  and 
equipment. 

(2)  Metallic  messenger  wires  used  to 
support  direct-current  conductors. 

(3)  Metallic  racks  end  structures  used 
to  support  trolley  wires  and  trolley 
feeder  wires. 

(4)  Metallic  overcasts  in  trolley 
entries. 

(b)  Silicon  diode  grounding  systems 
shall  be  installed  in  accordance  with  30 
CFR  57.12504. 

(c)  Component  parts  of  complete  units 
of  equipment  shall  be  solidly  connected 
to  the  frames  of  the  equipment. 

(d)  Exposed  metallic  enclosures  or 
portions  of  hand-held  electric  equipment 
shall  be  connected  to  the  safety 
grounding  system,  except  when  the 
equipment  is — 

(1)  Doable  insulated  as  determined  by 
an  independent  testing  laboratory  and 
does  not  present  a  shock  hazard; 

(2)  Operated  at  a  maximum  of  40 
volts;  or 

(3)  Powered  by  internal  batteries 
which  are  an  integral  part  of  the 
equipment 

(e)  Generator  powered  equipment 
mounted  on  the  same  metallic  frame  as 
the  generator  is  not  required  to  be 
connected  to  the  mine's  safety 
grounding  system. 

§57.12503    Equipnent  safety  grounding 
conductors. 

(a)  Equipment  safety  grounding 
conductors  for  portable  and  mobile 
electric  equipment  shall  be  one  or  more 
stranded  copper  conductors  contained 


within  the  cable  or  flexible  cord 
supplying  the  equipment 

(b)  Equipment  safety  grounding 
conductors  for  stationary  equipment 
shaU  be- 
ll} Contained  together  with  the  circuit 

conductors  in  the  raceways,  cables,  or 
cords; 

(2)  Wrapped  aixjund  the  raceways, 
cables,  or  cords  containing  the  circuit 
conductors:  or 

(3)  A  continuous  metal  conduit  or 
metallic  raceway  that  comphes  with  the 
voltage  exposure  requirements  of  30 
CFR  57.12500. 

(c)  The  combined  cross-sectional  area 
of  equipment  safety  grounding 
conductors  shall  be  equal  to  or  greater 
than — 

(1)  One-half  the  cross-sectional  area 
of  one  circuit  conductor  when  the  circuit 
conductor  is  No.  8  AWG  or  larger;  or 

(2)  TTie  cross-sectional  area  of  one 
circuit  conductor  when  die  circuit 
condutrtor  is  smaller  than  No.  6  AWG. 

(d)  Equipment  safety  grounding 
conductors  installed  outside  of 
raceways,  cables,  or  cords  and  used  to 
ground  stationary  equipment  shall  be 
No.  6  AWG  or  larger. 

(e)  Switches,  fuses,  circuit  breakers, 
ground-fault  devices  and  overcurrent 
devices  shall  not  be  installed  in 
equipment  safety  grounding  conductors. 

(f)  Ground-wire  devices  installed  in 
the  equipment  safety  grounding 
conductor  for  the  purpose  of  inter- 
machine  arc  suppression  or  in 
conjunction  with  ground-wire 
monitoring  systems  shall  be  designed 
and  constructed  to  withstand  the 
maximum  amount  of  phase-to-phase 
fault  oirrent  to  which  they  may  be 
exposed  without  creating  an  electrical 
shock  or  fire  hazard. 

(g)  WTien  used,  ground-wire  devices 
specified  in  paragraph  (f)  of  this  section 
shall  be  connected  to  the  safety 
grounding  system  with  two  separate 
conductors. 

(h)  On  direct-current  powered 
equipment  the  equipment  safety 
grounding  conductor  and  the  return 
power  conductor  shall  be  separately 
connected  to  the  mine  track,  grounded 
retum-feeder  conductor,  or  metallic 
frame  or  enclosure  used  as  the  safety 
grounding  system. 

(i)  Equipment  safety  grounding 
conductors  for  draw-out  equipment  or 
plugs  and  receptacles  shall  be  the  first 
conductors  made  when  making 
connections  and  the  last  conductors 
broken  when  breaking  connections. 

(j)  When  power  is  supplied  between 
separate  metallic  parts  of  equipment  the 
parts  shall  be  connected  together 
through  an  equipment  safety  grounding 
conductor. 


(k)  The  frame  of  a  portable  or  mobile 
generator  supplying  remote  loads  shall 
have  equipment  safety  ytninding 
conductors  connecting  the  frames  of 
each  remote  load  to  the  frame  of  the 
generator. 

(1)  Equipment  safety  grounding 
conductors  shall  be  bare  c»r  shall  be 
properiy  identified. 

§57.12504    Sttcon  diode  groundino. 

When  Hbe  metallic  frames  of  off-track 
equipment  are  grounded  by  silicon 
diodes,  the  diode  grounding  system  shall 
meet  the  folk>wing  oonditioas: 

(a)  The  pt^arity  of  each  grounding 
diodie  shall  be  compatible  with  the 
grounded  polarity  of  die  direct-current 
systems. 

(b)  Each  grounding  diode  shall  have  a 
threaded  base  used  to  solidly  connect 
the  diode  to  the  machine  frame. 

(c)  An  overcurrent  device  shall  be 
installed  between  the  grounding  diode(s] 
and  the  grounded  power  conductor,  and 
shall  cause  the  main  conductor  or  the 
circuit  interrupting  device  to  deenogize 
all  circuits  on  the  machine  when  50 
amperes  or  more  flows  throu^  the 
grounding  diode,  except  that  methane 
monitor  circuits  may  remain  energized. 

(d)  A  polarizing  diode  that  prevents 
the  unit  of  equipment  from  being 
operated  when  the  polarity  of  the  supply 
conductors  is  reversed  shall  be  installed 
in  the  control  drcuit 

(e)  The  forward  current  rating  of  each 
grounding  diode  shall  be  equal  to  or 
greater  than  750  amperes  when  used  to 
ground  a  continuous  mining  machine  or 
equal  to  or  peater  than  400  amperes 
when  used  to  ground  other  equipment 

(f)  The  peak  reverse  voltage  rating  of 
the  grounding  and  polarizing  diodes 
shall  be  at  least  1.200  volts. 

§57.12505    Low  resistance  ground  fields. 

(a]  Low-resistance  ground  fields  used 
in  the  safety  grounding  system  shall  be 
designed  and  installed  in  a  manner 
which  assiues  that  the  maximtun 
exposure  voltage  under  fault  conditions 
does  not  create  hazardous  step  and 
touch  potentials.  The  following 
parameters  shall  be  considered  in 
evaluating  ground  field  safety — 

(1)  Soil  resistivity; 

(2)  Available  faidt  current 

(3)  Ground  field  construction;  and 

(4)  Operating  times  of  protective 
devices. 

(b)  Low-resistance  ground  fields  used 
in  the  safety  grounding  system  shall  be 
maintained  at  25  ohms  or  less  unless  an 
evaluation  of  the  system  in  accordance 
with  paragraph  (a)  indicates  that — 

(1)  a  lower  value  of  resistance  is 
necessary;  or 
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(2)  a  higher  value  of  resistance  can  be 
used. 

(c]  Materials  used  for  ground  fields 
shall  have  at  least  four  square  feet  of 
surface  area  in  contact  with  soil. 

(57.12506    TMtkig. 

(a)  On  all  installations  after  [Insert  the 
effective  date  of  this  rule],  and  when 
repairs  or  modifications  are  made  to  the 
safety  grounding  system,  continuity  tests 
shall  be  made  to  assure  the  integrity  of 
the  system. 

(b)  The  safety  grounding  system  shall 
be  reviewed  at  intervals  not  to  exceed 
twelve  months  to  assure  that  the 
maximum  voltage  exposure  under  fault 
conditions  complies  with  requirements 
of  this  subpart. 

(c)  For  mine  power  systems  utilizing 
an  altemating-ciurent  voltage  of  less 
than  650  volts,  line-to-line,  the 
resistance  to  earth  of  the  safety 
grounding  system's  connection  to  earth 
shall  be  maintained  at  25  ohms  or  less 
and  be  physically  separated  from  the 
substation  grounding  system.  This 
separation  shall  be  either  25  feet  or  5 
times  the  largest  dimension  of  the  safety 
grounding  system's  connection  to  earth, 
whichever  is  larger.  When  25  ohms  or 
less  cannot  be  obtained,  the  operator 
shall  assure  that  the  system  compUes 
with  30  CFR  57.12505. 

(d)  When  reviewing  a  mine  power 
system  utilizing  an  alternating-current 
voltage  greater  than  650  volts,  line-to- 
line,  the  review  shall  include 
determinations  of  the — 

(1)  Safety  grounding  system's 
resistance  to  earth  at  its  connection  to 
etirth; 


(2]  Maximum  fault  current  that  can 
flow  into  the  safety  grounding  system  at 
electric  loads  or  sources  of  500  kVA  or 
larger  and 

(3)  Impedance  of  the  safety  grounding 
system  at  electric  loads  or  sources  of 
500  kVA  or  larger. 

(e)  A  weekly  check  of  continuity  shall 
be  made  of  all  mobile  equipment  safety 
grounding  conductors,  except  when  they 
are  continuously  monitored  with  an 
MSHA  tested  ground-wire  monitoring 
device. 

Power  Cables  and  Conductors 

§57.12600    Instailatioa 

(a)  Cables  and  insulated  conductors 
shall  be  installed  so  that  they  are 
protected  against  physical  damage, 
adverse  ambient  conditions  and  failure 
of  adjacent  mechanical  systems. 

(b)  Cables  and  insulated  conductors 
shall  not  be  supported  from  pipelines. 

(c)  Insulated  conductors  shall  not 
contact  pipelines. 

(d)  When  cables  and  pipelines  are 
supported  from  the  same  supports, 
clearance  to  prevent  shock  hazards 
during  maintenance  to  pipelines  shall  be 
provided. 

§57.12601    Ampacity. 

(a)  Electric  conductors  shall  be  of  a 
size  and  current-carrying  capacity  to 
assure  that  a  rise  in  temperature 
resulting  from  normal  operating 
conditions  does  not  exceed  the  rating  of 
the  insulation  and  conductors. 

(b)  Branch  circuit  conductors 
supplying  electric  equipment  shall  have 
ampacities  of  at  least  125  percent  of  the 
full-load  current  rating  of  the  equipment. 


(c)  Feeder  circuit  conductors 
supplying  multiple  loads  nhall  have 
ampacities  of  at  least  the  sum  of  the  full- 
load  current  ratings  of  each  load  plus  25 
percent  of  the  highest  full  load  current 
rating  of  the  largest  load. 

(d)  The  size  of  conductors  for  electric 
equipment  shall  be  at  least  that 
specified  in  ampacity  Tables  57.12801-1 
through  57.12601-10  below,  or  other 
tables  that  are  appropriate  for  the 
conditions  under  which  the  conductors 
are  used. 

(e)  Ampacity  of  conductors  shall  be 
corrected  according  to  Table  57.12601- 
11,  if  the  ambient  temperature  is  other 
than  the  temperature  at  which  the 
conductor  was  rated. 

(f)  When  four  or  more  conductors  are 
contained  in  the  same  raceway,  conduit 
or  cable,  the  maximum  allowable  load 
ciurent  shall  be  reduced  according  to 
Table  57.12601-12. 

Table  57.12601-1.— Auowabi^  Ampa- 
cities Of  300-  AND  600-VCH.T  Flexible 
Cords;  Copper  Conductors 


Typea  S,  SO,  SJO,  ST. 
STO,  SJT,  SJTO.  SCO. 
SJOO,  STOO,  SJTOO 

Types  AFS, 

AFSJ,  HSJ, 

HSJO.  HS. 

HSO 

Conduc- 

CurrerTt-Carrying 
Conductors 

tor  Sin 
AWG 

Current- 
Carrying 
Conductors 

2 

3 

3 

14 

12 

10 

8 — 

18 
2S 
30 

15 
20 
25 
35 

20 
30 
35 

Table  57,12601-2— Allowable  Ampacities  of  Shielded  and  Unshielded  0-  to  2000-Volt  Portable  Power  Cables;  Copper 

Conductors  (Based  on  Ambient  Air  Temperature  of  20  *C  (68  *F)) 


Conductor  Size  AWG  or  MCM 

Number  o(  Current-Carrying  Conductors  in  CaUe  or  Raceway 

AmpacttMS 

1 

2 

3 

75  "C" 

90 -C' 

75 'C 

90  "C' 

75 'C 

90 'C 

90*C« 

■   ,  ,  ,  ,               

75 
106 
138 
163 
188 
213 
250 
294 
344 
394 
438 
484 
866 
600 
681 

98 
12 
171 
197 
227 
263 
304 
352 
407 
472 
525 
690 
661 
706 
820 

63 
81 
113 
131 
ISO 
175 
213 
244 
281 
325 
356 
388 
419 
450 
518 

85 
112 
150 
171 
197 
225 
256 
295 
337 
387 
428 
472 
514 
556 
618 

63 
81 
106 
125 
144 
163 
181 
213 
244 
275 
306 
344 
381 
406 
460 

70 
93 
123 
142 
163 
190 
219 
254 
294 
339 
378 
421 
466 
507 
575 

«  

110 

4                                                       ,  ,   , 

144 

IP    .    .                  ,,„•■.., 

165 

9  .  ,   ,  ,                    ,  „  ,  ' 

188 

1                     ■    „  ,     .            

217 

1/f>          ,                   

249 

9/0               

287 

a/0              ,  ,„                   

329 

4/0              

379 

9«J        

419 

!*M*    ,      

470 

MO          

513 

^no        

555 

sno         „  ,       

632 

>  0-2000  Volt  msUation.  UnshMded 

*  0-2000  Volt  Insulation,  Sliietded  Portable 


POKMr  Cable. 
Power  Cable. 
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Table  57.12601-3— Allowable  Ampacities  of  Insulated  Conductors  Rated  0  to  2000  Volts.  60  'C  to  90  'C.  not  more 
than  Three  Current-Carrying  Conductors  in  Raceway  or  Cable  (Based  on  Ambient  Air  Temperature  of  20  *C  (68  'f)) 


Copper 

Aluminum  or  copper-  dad  aluminum 

Conductor  size  AWG  or  MCM 

Insulfltton  t8(Tip6r8tur8  retinQ 

Insulallon  temperature  rating 

Conductor  size  AWG  or 

MCM 

60* 

75" 

85" 

90* 

60' 

75* 

86' 

OO* 

IS 
19 

16 
^4 

20 
27 

20 

20 
25 

25 

12 

25 

33 

30 

20 

20 

27 

26 

12 

10 

35 

35 

43 

40 

29 

30 

33 

36 

10 

46 

55 

60 

SO 

35 

44 

43 

49 

64 

72 

76 

81 

46 

56 

60 

66 

81 

94 

103 

103 

64 

72 

62 

81 

96 

111 

120 

119 

75 

83 

92 

82 

3 

110 

127 

136 

140 

87 

90 

109 

108 

127 

144 

156 

162 

98 

111 

120 

124 

144 

186 

179 

184 

116 

133 

141 

146 

00 

167 

193 

207 

211 

133 

149 

158 

162 

00 

000 

191 

221 

234 

243 

150 

171 

>   185 

188 

000 

0000 

225 

254 

272 

281 

173 

190 

212 

221 

0000 

250 

248 

282 

296 

313 

196 

227 

238 

248 

250 

300 

277 

315 

337 

346 

219 

254 

272 

275 

300 

350 

299 

343 

370 

378 

243 

278 

294 

302 

350 

400 

323 

370 

397 

410 

260 

298 

321 

329 

400 

500 

370 

420 

461 

464 

300 

343 

364 

378 

500 

600 

410 

464 

500 

513 

329 

376 

402 

416 

600 

700 

445 

508 

544 

562 

356 

414 

440 

454 

700 

750 

462 

525 

560 

578 

370 

426 

457 

470 

760 

800 

474 

541 

562 

580 

381 

436 

467 

486 

800 

900 

502 

575 

614 

632 

410 

470 

506 

518 

900 

1000 

526 

802 

641 

664 

433 

402 

527 

540 

1000 

1250 

572 

652 

606 

718 

468 

536 

571 

588 

1260 

1500 

601 

691 

738 

761 

502 

575 

814 

632 

1S00 

1750 

629 

718 

766 

704 

526 

602 

647 

664 

1750 

2000 

647 

735 

788 

810 

543 

619 

663 

880 

2000 

Table  57.12601-4.— Auowable  Ampacities  of  Single  Conductors  Rated  0  to  2000  Volts 

[Based  on  Ambient  Air  Temperature  o(  20  *C  (66  *F)1 


Copper                     J 

Aluminum  or  oopper<iad  aluminum 

Conductor 

frisutation  tsmporstufs  rsttno 

InauMion  lemperaltfe  rating 

Conductor 

size  AWG  or 
MCM 

size  AWG  or 
MCM 

60* 

75* 

85' 

90* 

60' 

75* 

65' 

90' 

18 
16 

25 

19 
26 

12  1 1       30 

30 
35 

33 
43 

36 

40 

25 

30 

33 

35 

12 

10 

40 

50 

80 

55 

36 

40 

43 

40 

10 

8 

60 

77 

82 

86 

52 

61 

66 

66 

6 

92 

105 

108 

113 

88 

83 

87 

86 

4 

121 

138 

147 

151 

92 

111 

114 

119 

3 

139 

160 

174 

178 

110 

127 

136 

140 

2 

162 

188 

201 

206 

127 

149 

156 

162 

1 

191 

216 

234 

238 

ISO 

171 

179 

188 

0 

225 

254 

272 

261 

173 

199 

212 

221 

00 

260 

293 

316 

324 

202 

232 

246 

254 

00 

000 

300 

343 

384 

979 

231 

286 

288 

297 

000 

0000 

347 

396 

424 

437 

271 

306 

332 

340 

0000 

280 

383 

448 

478 

491 

306 

348 

376 

383 

250 

300 

433 

482 

527 

646 

335 

387 

413 

427 

300 

380 

488 

666 

588 

616 

381 

436 

487 

481 

350 

400 

526 

602 

647 

684 

410 

470 

505 

518 

400 

600 

505 

686 

734 

768 

468 

536 

671 

589 

600 

600 

664 

762 

815 

•42 

526 

607 

647 

664 

800 

700 

728 

834 

807 

023 

678 

667 

707 

729 

700 

750 

757 

867 

029 

866 

SOS 

686 

734 

766 

750 

800 

786 

801 

062 

804 

618 

718 

781 

783 

800 

900 

843 

861 

1033 

1064 

870 

774 

826 

848 

800 

1000 

901 

1033 

1100 

1138 

722 

820 

888 

813 

1000 

1250 

1028 

1177 

1261 

1208 

820 

046 

1011 

1037 

1250 

1500 

1132 

1208 

1388 

1431 

818 

1060 

1128 

1161 

1600 

1750 

1236 

1414 

1516 

1561 

1010 

1160 

1246 

1280 

1780 

5020^ 
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Table  57.12601-4.— Allowable  Ampacities  of  Single  Conductors  Rated  0  to  2000  Volts— Continued 

(Baasd  on  Anitoient  Air  Tampamura  ol  20  *C  (66  *F)] 


Copper 

AhOTimn  V  oonNT^M  Airnkwn 

Conductor 

lizaAWGor 

InwilBtkw  tSfnponrtuTB  fsttng 

aizoAWGar 
MCM 

60* 

75* 

65' 

66* 

60* 

78* 

66* 

60* 

2000 

1334 

1531 

1636 

1685 

1100 

1271 

13S0 

1442 

2000 

Table  57.12601-5— Aflowabte  Ampacities  of  Shielded,  Three  Conductor.  2,001-15,000  Volt,  Mine  Power  Cable;  Copper 

Conductors  (Based  on  Ambient  Temperature  of  20  *C) 


Conductor  size  (AWQ  or  MCM) 

AmpwMes 

2,001-6.000  volts 

8.001-15.000  volts 

75  *C 

90  "C 

75 -C 

90  *C 

6 

99 

110 

4 

130 

144 

2 

170 

166 

175 

194 

1 

106 

217 

200 

221 

1/0 

226 

249 

230 

2M 

2/0 

260 

287 

263 

290 

3/0 

299 

329 

301 

334 

4/0 

343 

379 

346 

384 

250 

379 

419 

383 

424 

300 

423 

470 

426 

47S 

• 

350 

465 

513 

466 

817 

400 

500 

555 

501 

5S8 

500 

671 

632 

571 

632 

Table  57.12601-6.— Allowable  Ampacities  of  Shielded,  Thrs  Conductor,  2,001-15,000  Volt  Mine  Power  Cables; 

Aluminum  Conductors  (Based  on  Ambient  Temperature  of  20  *C) 


Conductor  size  (AWG  or  MCM) 

AmpadMne 

2.001-6.000  volts 

8,001-15,000  vote 

75 'C 

80  *C 

75 'C 

90 'C 

4 

101 

112 

2 

183 

146 

136 

1 

153 

156 

1/0 

176 

195 

178 

198 

2/0 

203 

223 

205 

2t7 

3/0 

234 

257 

236 

281 

4/0 

268 

296 

271 

300 

250 

296 

328 

300 

332 

350 

366 

404 

367 

406 

400 

396 

425 

307 

433 

500 

456 

502 

453 

600 

Table  57.12601-7.— Ampacity 
Overhead  Copper  Conductors 


Conductor  size  AWQ  ■ 

cm« 

Copper, 

•mpecityiB 

amperes 

6,400 

10380 

10320 

13360 

16310 

26340 

41,740 

52320 

66360 

63,700 

105300 

133.100 

167300 

211360 

51 

10 _ 

68 
71 
79 

92 

124 

168 

193 

223 

260 

1/0 

301 

2/0    __ 

3/0 

350 
406 

*/•- 

472 

Table  57.12601-7.— Ampacity  Over- 
head Copper  Conductors— Contin- 
ued 


Copper. 

Conductor  size  AWG  > 

CM* 

amperes 

250.000 

547 

300.000 

615 

850.000 

680 

400.000 

730 

450.000 

787 

SOO.OOO 

642 

600.000 

945 

700.000 

1042 

750.000 

1067 

800.000 

1131 

1300.000 

295 

•AWG 
*CM 


American  Wb«  Gage. 
Circular  MUa. 


Table  57.12601-8.- Ampacity 
Overhead  ACSR  *  Conductors 


ACSR. 

Conductor  size  AWG  * 

CM* 

ampacity  In 
amperes 

6 _ 

104 

A 

139 

7                                                     ,    ,          ,    ,n„ 

184 

1             

210 

1"» 

240 

?/ft                                              

275 

3'0 

316 

Alt\ 

360 

266.800 

452 

300.000 

492 

336.400 

534 

397.500 

593 

477.000 

665 

556,500 

732 

605.000 

772 

II 


Federal  Reijister    '  Vn'    -4    No    331    ■''  Mnndav    Dprrnhr'  4    ^'WO    '  !Vnno<ipr'   R;'!p« 


if!2f» 


Table    57.12601-8.— Ampacity    Over- 
head ACSR  '  Conductors— Continued 


Table    57.12601-8— Ampacity    Over- 
head ACSR  *  Conductors— Continued 


ACSR, 

Conductor  staaMWG* 

CM» 

ampacilyin 

636.000 

797 

666.600 

805 

715300 

858 

795300 

881 

674300 

935 

900300 

926 

954300 

960 

Table    57.12601-8— Ampacity    Over- 
head ACSR  '  Conductors— Continued 


ACSR.  ' 

Conductor  size  AWG  » 

CM* 

ampefee 

1.033,500 

10M> 

1.113,000 

1060 

1.182.500 

1009 

1.192.500 

1106 

1,272,000 

1146 

1351.500 

1196 

1,431,000 

1237 

Conductor  size  AWG* 

CM* 

ACSR, 

ampacityin 

1.510.500 

1.590.000 
1.780.000 

1276 

1313 
1434 

■  Alusninum  Cat>le  Slaei  Remlorced. 

*  AWG  means  Amencan  Wre  Gage 

*  CM  means  Orcular  Mk. 


Table  57.12601-9— Allowable  AMPAcrriES  of  Insulated  Conductors  Rated  0  to  2000  VOlts,  60*C  to  90*C,  Uoi  More 

Than  Three  Current-Carrying  Conductors  in  Raceway  or  Cable 

[Based  on  Amt)tent  Air  Temperatures  of  30  *C  (86  *F)] 


Copper 

Aluminum  or  oopper-dad  aluminum 

Conductor 

Insutation  temperalure  rating 

Inaatation  temperature  rating 

Conductor 

size  AWG  or 

size  AWG  or 

60* 

75* 

85* 

90* 

60* 

75* 

85* 

90* 

MCM 

16 

14 

16 

18 

16 

t4 

20 

20 

26 

25 

12 

25 

25 

30 

30 

20 

20 

25 

25 

12 

n 

30 

35 

40 

40 

25 

30 

30 

35 

10 

8 

40 

50 

55 

55 

30 

40 

40 

45 

6 

6 

55 

65 

70 

75 

40 

50 

55 

60 

6 

4 

70 

65 

85 

95 

55 

65 

75 

75 

4 

3 

65 

100 

110 

110 

65 

75 

85 

85 

3 

2 

95 

115 

125 

130 

75 

90 

100 

100 

2 

1 

110 

130 

145 

150 

65 

100 

110 

115 

1 

1/0 

125 

150 

165 

170 

100 

120 

130 

135 

1/0 

2A) 

145 

175 

190 

105 

115 

135 

145 

ISO 

2/0 

3/0 

166 

200 

215 

225 

130 

155 

170 

175 

3/0 

4/0 

195 

230 

250 

260 

150 

160 

195 

205 

4/0 

250 

215 

255 

275 

290 

170 

205 

220 

230 

250 

800 

240 

265 

310 

320 

190 

230 

250 

256 

300 

360 

260 

310 

340 

350 

210 

250 

270 

280 

350 

400 

280 

335 

365 

380 

225 

270 

295 

305 

400 

600 

320 

380 

415 

430 

260 

310 

335 

350 

500 

600 

366 

420 

460 

475 

285 

340 

370 

385 

600 

700 

386 

460 

500 

520 

310 

375 

405 

420 

700 

790 

400 

475 

515 

535 

320 

365 

420 

435 

750 

800 

410 

490 

535 

555 

330 

395 

430 

450 

800 

900 

435 

520 

565 

585 

355 

425 

465 

480 

800 

1000 

455 

545 

590 

615 

375 

445 

485 

500 

1000 

1290 

495 

580 

640 

ODD 

405 

485 

525 

545 

1250 

1500 

I  .               520 

625 

660 

705 

435 

520 

585 

585 

1500 

1750 

\                  545 

650 

705 

735 

455 

545 

595 

615 

1750 

2000 

560 

665                    725 

750 

470 

560 

610 

630 

2000 

Table  57.12601-10.— Allowable  Ampacities  of  Single  Conductors  Rated  0  to  2,000  Volts  (Based  on  Ambient  Air 

Temperature  of  30*C  (86'F)) 


Copper 

Aluminum  or  Copper-Clad  Akjmintaii 

Conductor 

kwuMion  temperature  rating 

Insulalion  temperature  rating 

Conductor 

Size  AWG  or 

MCM 

size  AWG  or 
MCM 

60* 

75* 

65* 

90* 

60* 

75* 

85* 

90* 

18 

18 

24 

35 

40 

55 

80 

105 

140 

106 

180 

220 

260 

300 

350 

16 
14 
12 
10 

6 

8 

'      4- 

3 

2 

1 

1/0 

2A) 

3/0 

f. _— 

25 

30 

40 

60 

60 

105 

120 

140 

165 

195 

225 

260 

30 

35 

50 

70 

96 

12s 

145 

170 

196 

230 

265 

310 

23 

30 
40 
56 

75 
100 
135 
160 
185 
215 
250 
290 
335 



25 
35 

45 

60 

80 

86 

110 

130 

150 

ITS 

206 

30 
40 
55 

75 
100 
115 
135 
155 
180 
210 
240 

30 

40 

60 

80 

106 

126 

146 

166 

195 

225 

286 

36 

40 

60 

80 

110 

130 

190 

175 

205 

235 

275 

12 
10 

1/0 
2At 
3/0 
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Table  57.12601-10.— Allowabie  Ampacities  Of  Single  Conductors  Rated  0  to  2.000  Volts  (Based  on  Ambient  Air 

Temperature  of  30'C  (86'F))— Continued 


Coppw 

Akminuni  or  CopparOad  Aluminum 

Conductor 

Insulation  tampwatura  rating 

tnauMlon  tamparaUva  raUno 

Conductor 

■taa  AWG  or 

linAWQor 
MCM 

SO* 

75* 

86' 

90* 

80* 

75* 

86* 

90* 

4/0 

300 

380 

390 

406 

235 

280 

305 

315 

4/0 

260 

340 

406 

440 

456 

266 

315 

346 

356 

250 

300 

375 

446 

486 

505 

290 

350 

380 

395 

300 

360 

420 

505 

560 

670 

330 

385 

430 

446 

350 

400 

466 

546 

505 

615 

356 

425 

466 

480 

400 

500 

515 

620 

675 

700 

406 

485 

52S 

546 

500 

600 

575 

660 

750 

780 

456 

540 

595 

615 

600 

700 

S30 

756 

825 

855 

500 

606 

660 

675 

700 

760 

665 

786 

856 

886 

515 

620 

675 

700 

750 

800 

680 

815 

885 

920 

535 

646 

700 

725 

800 

900 

730 

870 

050 

965 

580 

700 

760 

786 

900 

1000 

780 

835 

1020 

1055 

625 

750 

815 

845 

1000 

1260 

890 

1066 

1160 

1200 

710 

855 

930 

960 

1250 

1500 

960 

1175 

1275 

1325 

796 

960 

1035 

1075 

1500 

1750 

1070 

1280 

1396 

1445 

875 

1050 

1145 

1186 

1750 

2000 

1156 

1385 

1506 

1560 

960 

1150 

1250 

1335 

2000 

Table  57.12601-1 1.— Ampacity  Cowrection  Factors 

[For  Amblani  Tanvaraiuras  olhar  Ihw  20  *C.  MuM^  tha  An^MdHaa  bom  Tabtaa  57.12601-2  Tlwough  57.12601-8  by  Iha  Approprlata  Factor  Shown  Batowl 


Affltiiant  tamparaiura  *C 

Coiraction  Factor 

Afflblant 
tamperatura 

SO" 

75* 

86* 

90* 

9^.9^ 

.91 
.82 
.71 
.58 

.41 

M 
M 
M 
.75 
.67 

.96 
JO 
M 

JO 

.74 

.96 
J1 
J7 
J2 
.78 

70-77 

TA-.in                                                                                                           

79-86 

ii_'»i* 

88-96 

Sfr_40                           

97-104 

4^-4$                         

106-113 

(For  An*ianl  Tanvarakna  othar  than  30  -C  MullWy  *•  An^adtiaa  IWm  TaMaa  57.12601-1. 57.12801-11.  and  S7.12801-12  by  «w  Approprlata  Factor  Sho«m 

Baiow] 

ConacSon  tactor 

Amblant 
tamparalura 

*F 

Amblant  tamparatuia  *C 

60* 

75* 

86* 

90* 

91..9<(                                                                                           .                   

1.08 

1.00 

.91 

.82 

.71 

1.06 

1.00 

J4 

J8 

J2 

1.04 

1.00 

.96 

.90 

.86 

1.04 

1.00 

.96 

J1 

J7 

70-77 

M-.'^                                                                            

79-86 

!^^.^                                                                                                                      

88-95 

!««_«>                                                                                                                                                  

97-104 

A^-Af                                                                                       

10S-113 

Table  57.12601-12.— Ampacity 
Derating  Factors 


NumtMr  o(  condudora 


4  Swough  8 

7twougha4_ 
25  thfough  42.. 
43andabo«*~ 


80 
70 
00 
SO 


Dartwwl  from  nolaa  to  NEC  tabtaa  310-16  through 
310-19. 


I  S7.12602    ktstMOont  iMiiihwUon  and 


(a)  Power  cables  and  conductors, 
other  than  trolley  wires  and  uninsulated 
surface  overhead  conductors  of  more 
than  650  volts,  line-to-line,  shall  have 


insulation  rated  for  at  least  the  voltage 
of  the  circuit  in  which  the  cable  or 
conductor  is  applied. 

(b)  Power  cables  and  conductors: 

(1)  Installed  on  the  surface  in  dnndts 
with  line-to-line  voltages  above  2.000 
volts  and  subject  to  contact  by  persons 
shall  have  metallic  shielding  around 
each  power  conductor. 

(2)  Installed  underground  in  circuits 
with  line-to-line  voltage  above  2,000 
volts  shall  have  insulation  and  metallic 
shielding  around  each  power  conductor. 

(c)  Metallic  enclosed  power  cables 
and  conductors  are  not  required  to  be 
shielded  provided  the  enclosure  is 
continuous  and  connected  to  the  safety 
grounding  system. 

(d)  Except  as  provided  in  paragraph 
(f)  of  this  section,  cables  shall  enter 


metallic  frames  of  electric  enclosures 
through  fittings  sized  for  the  cables 
which  prevent  damage  to  the  cable 
Jackets  and  the  insulation  of  the  internal 
conductors. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  conductors  shall  enter 
metallic  frames  of  electric  enclosures 
through  fittings  with  insulated  bushings 
sized  for  the  conductors. 

(f)  Cables  and  conductors  in  conduit 
that  enter  metallic  frames  of  electric 
enclosures  need  not  be  equipped  with 
fittings  or  bushings  when  protection 
against  damage  by  sharp  edges  is 
otherwise  provided 

(g)  Cables  and  conductors  shall  be 
secured  to  prevent  mechanical  strain  on 
electrical  connections. 
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;  5?  1^603    Sofic«».  rapatn  afK5 
i»rrr:trMit*on*  of  conductor'*  mno  cablat. 

terminated,  or  repaired  by  a  qualified 
electrician. 

(b)  A  splice  in  a  trailing  cable  shall 
contain  only  one  connection  point  in 
each  conductor. 

(c)  Terminations  of  shields  in  cables 
shall  be  connected  to  equipment  safety 
grounding  conductors  at  each  splice  and 
termination. 

(d)  Except  as  specified  in  paragraph 
(e)  of  this  section,  each  splice  and  repair 
shall  have — 

(1)  Conductivity  and  ourent-carrying 
capacity  that  prevents  insulation 
damage  due  to  heating  of  conductors; 

(2)  The  severed  conductors  joined  by 
welding  or  compression-type 
connectors; 

(3}  Each  power,  control  and  ground 
check  conductcM-  individually 
reinsulated  with  insulation  having  a 
thickness,  temperature  rating,  and 
dielectric  strength  of  at  least  that  of  the 
original  insulation; 

(4}  Semiconducting  tape  replaced  over 
the  insulation  of  each  power  conductor 
within  shielded  cables; 

(5)  Metallic  shielding  in  the  form  of 
metallic  braid  or  serving  (wrap),  or 
metallic  tape  replaced  over  each  power 
conductor  and  applied  in  half-lapped 
layers,  on  shielded  cables; 

(6)  The  outer  jacket  replaced  to 
provide  at  least  the  same  thickness  and 
protection  as  that  of  the  original  jacket: 
and 

tT]  The  outer  jacket  sealed, 
vulcanized,  molded,  or  fused  to  the 
cable's  original  jacket  to  exclude 
moisture. 

(e)  One  trailing  cable  splice  which 
does  not  meet  the  requirements  of 
paragraph  (d)  of  this  section  shall  be 
permitted  for  the  time  period  necessary 
to  move  the  equipment  for  repair  of  the 
cable,  provided  the  splice  is 
mechanically  strong  and  insulated  to 
prevent  shock. 

(f)  Splices  and  repairs  in  trailing 
cables  used  underground  shall  be  made 
with  splice  and  repair  kits  that  meet  the 
flame-resistance  tests  in  30  CFR  ia64. 

§  57.12604    Lightning  protactloa 

(a)  Surge  arresters  shall  be  provided 
for  exposed  ungrounded  power 
conductors  and  telephone  wires. 

(b)  Power  conductors  and  telephone 
wires  that  are  buried,  installed  beneath 
a  protective  metaUic  covering,  or 
enclosed  within  grounded  metallic 
shields,  coverings,  or  enclosures, 
throughout  their  entire  length  need  not 
be  equipped  with  surge  arresters. 

(c)  Surge  arresters  for  conductors  that 
enter  an  underground  mine  shall  be 


k>c*)iea  oa  iJie  surface  within  100  feet  <J 
the  point  where  tha  conductors — 

(1)  Enter  the  mine; 

(2]  Are  buried; 

(3)  Are  histaDed  beneath  a  protective 
metaUic  coveriitg; 

(4)  Are  enclosed  within  grounded 
metallic  shields.  coveringB,  or 
enclosures:  or 

(5)  Are  supported  by  grounded 
metallic  messenger  wires. 

(d)  Surge  anesters  sludl  be  rated  for 
fte  voltage  and  cmrent  of  die  circuit 
they  protect 

(e)  Surge  arresters  tor  conductors  that 
extend  underground  shall  be  connected 
to  a  low-resistance  ground  field  that  is 
separated  from  neutral  ground  fields  by 
a  distance  of  not  less  than  25  feet 

{57.12630    Support  strueturet  artd  guy 


Guy  wires  attached  to  structures 
supporting  uninsulated  overhead  power 
conductors,  other  than  telephone  wires 
shall  be— 

(a)  Electrically  connected  to  the 
equipment  safety  grounding  conductor 
at  the  supporting  structure  end  of  the 
guy  wisror 

(b]  I^Dvided  with  one  or  more 
insulators  which  have  a  dry  flashover 
voltage  at  least  double  the  nominal 
voltage  and  a  wet  flashover  voltage  at 
least  as  high  as  the  nominal  voltage.  The 
insulators  shall  be  at  least  8  feet  from 
the  ground. 

9  57.12660  Support  In  shafts  artd  borshoisa. 

(a)  Power  cables  and  insulated 
conductors  in  shafts  and  boreholes  shall 
be  supported  by  clamping  or  strain  rehef 
devices  which  prevent  strain  on  the 
conductors  and  functional  damage  to  the 
jacket  and  insulation; 

(b)  A  clamp  or  strain  relief  device 
shall  be  installed  as  close  to  the  top  of 
the  cable  or  conductor  run  as  practical; 
and 

(c)  In  vertical  shafts  and  boreholes, 
additional  support  devices  shall  be 
installed  along  the  cable  or  conductor 
run  at  distances  not  greater  than  the 
values  specified  in  Table  57.12660  uidess 
the  cable  is  a  self-supporting  type. 

Table  57.12660— Spacing  for  Conductor 
Supports 


Conductor  aizs  ■ 

Aluminum 

or 
ooppar- 

ciad 

alumi- 
num, teal 

Copp.. 

No  IS  through  Na  8.. 
Na  6  twough  No.  0.-. 
Na  00  throu^  No.  0000 

211,001  SVOM^  960.000  CM  .J 
350,001  through  500.000  CM„ 

100 
200 

180 
136 
120 

K» 

100 
80 
80 
50 

Table  57.12660— Spa;j%  tor  Corvkjctor 

Supports— Continued 


600,001  thnti^  7SOJ0O  CM. 
AbOM  760.000  CM 


DartMd  Sam  NEC  Ttfa  300-10W. 
MgagaorcboiSwMlB 


TrailiDgCablea 

S  57.12700    Insulation;  flame 


Trailing  cables  used  io  mine  slectrical 
systems  shall  have — 

(a)  Conductor  insulation  rated  for  at 
least  the  line-to-line  voltage; 

(b)  Shielding  for  the  purpose  of 
confining  the  voltage  stresses  when 
used  to  supply  equipment  at  over  2,000 
volts  line-to-line;  and 

(c)  Flame  resistance  qualities  in 
accordance  with  30  CFR  l&d4  when 
used  underground 

S  57.12701    Ovsrcurrsnt  pfotectton. 

(a)  Each  trailing  cable  of  portable  and 
mobile  equipment  shall  have  short- 
circuit  and  ground-fault  protection  for 
each  imgrounded  conductor  that  shall 
safely  interrupt  all  ungrounded 
conductors  under  fault  conditions. 

(b)  Ungrounded  conductors  of  trailing 
cables  energized  at  voltages  of  1040 
volts  or  less  shall  be  protected  by  one  of 
the  following — 

(1)  An  in  verse- time  circuit  breaker 
with  a  maximum  current  rating  as 
specified  in  Table  57.12701-1. 

(2)  An  instantaneous-trip  or  short-time 
delay  electronic  cinniit  breaker  having  a 
time  delay  not  to  exceed  0.1  seconds 
with  a  maximtmi  instantaneous  setting 
not  more  than — 

(i)  The  values  listed  in  Table  57.12701- 
2  for  4aO-,  600-,  and  1040-volt  trailing 
cables;  or 

(ii)  The  vahies  Hsted  tn  Table 
57.12701-3  for  300-  and  600-volt  direct- 
ciurent  trailing  cables. 

(3)  An  instantaneous  trip  or  short-time 
delay  electronic  drctiit  breaker  having  a 
time  delay  not  to  exceed  0.1  seconds 
with  a  setting  that  does  not  exceed  the 
lower  value  of  either  115  percent  of  the 
maximum  starting  current  for  the  unit  of 
electric  equipment  or  60  percent  of  the 
lowest  value  of  bolted  phase-to-phase 
short-circuit  current  at  any  point  in  the 
circuit  when — 

(i)  The  circuit  to  be  protected  does  not 
famction  properly  using  values  Usted  in 
the  tables;  and 
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Table  57.12701-1.— Maximum  Ratings 
OF  Fuses  Protecting  Direct  Cur- 
rent Traiung  Cables  and  Inverse- 
Time  Circuit  Breakers  Protecting 
Alternating  Current  Traiung  Ca- 
bles 

(Maximum  Inverae-Time  Circuit  Breaker  or  Fum 
Ratirig  (Amperes)l 


(it)  A  circuit  analysis  assures  that  the 
circuit  does  not  present  a  hazard  to  the 
miners. 

(4)  Fuses  which  provide  no  less 
protection  than  that  specified  above. 

(c)  Ungrounded  conductors  of  trailing 
cables  energized  at  voltages  greater 
than  1040  volts  shall  be  provided  with 
instantaneous  short-circuit  protection 
with  a  setting  that  does  not  exceed  the 
lower  value  of  either  175  percent  of  the 
maximum  starting  current  for  the  unit  of 
electric  equipment  or  75  percent  of  the 
minimum  phase-to-phase  short-circuit 
current  available  at  any  point  in  the 
circuit 

Table  57.12701-2.— Maximum  Settings  of  Instantaneous  and  Electronic  Qrcuit  Breakers  Protection  480. 600.  and 

1040-  Volt  Alternating-Current  Traiung  Cables 


CofKliiCtor 

Size  (AWG 

orMCM) 

1 

•dponrar 
coriductor 

2 

Ungroufxl- 
edpo«Mr 
co«xluctor> 

3 
Unground- 
ed power 
conductors 

14 

12 

10 

8 

15 
20 
30 
60 

15 
20 
30 
SO 

15 
20 
25 
50 

6 

90 

70 

70 

4 

110 

110 

110 

3 

150 

150 

150 

2 

ISO 

175 

175 

1 

ITS 

200 

200 

1/0 

200 

225 

225 

2/0 

250 

250 

250 

3/0 

300 

300 

300 

4/0 

350 

350 

350 

250 

350 

350 

350 

300 

400 

350 

350 

350 

450 

350 

350 

400 

500 

400 

400 

500 

600 

450 

400 

Tabue  67.12701-2.— Maximum  Settings  of  Instantaneous  and  Electronk:  Cmcurr  Breakers  Protection  480, 600,  and 

K)40-  Volt  Alternating-Current  Traiung  Cables— Continued 


Conductor  size  (AWQ  or  MCM) 


14 
12 
10 

• 

e 

4 
3 
2 
1 
1/0 

2/0 

3/0 


Cable  length  (feet) 


0-500 
501-750 

0-500 
501-750 

0-500 
501-750 

0-500 
501-750 

0-550 
501-750 

0-500 
501-600 
601-750 

0-500 
501-650 
651-750 

0-500 
501-600 
601-750 

0-500 
501-600 
601-750 

0-500 
501-600 
601-750 
751-800 

0-500 
501-600 
601-750 
751-650 

0-500 
501-600 
601-750 
751-900 


Maximum  circuit.tireaker  setting  (ampere^ 


480V 


75 
SO 

125 

100 

200 

150 

300 

200 

450 

350 

750 

650 

550 

900 

700 

650 

1100 

950 

800 

1300 

1100 

950 

1500 

1300 

1100 

1050 

1700 

1500 

1350 

1200 

1900 

1700 

1500 

1300 


6000 


100 

75 

175 

125 

250 

200 

400 

300 

550 

450 

900 

800 

660 

1100 

900 

800 

1250 

1100 

950 

1450 

1300 

1100 

1650 

1500 

1300 

1250 

1800 

1650 

1450 

1350 

1950 

1800 

1650 

1450 


1040V 


Corvluclor  Hn  (AWQ  or  MCwl) 

Csbto  tongtt)  (^mQ 

Mndnw)  drcull  IvmImt  wtlino  (wnpsfW) 

4aov  • 

600V 

1040V 

2S0 

0-500 

2150 

2150 

2000 

601-600 

2000 

2060 

1900 

1 

601-750 

1750 

1860 

1860 

751-1000 

1500 

16S0 

1700 

300 

0-500 

2300 

2250 

501-600 

2100 

2100 

I960 

600-750 

1900 

1050 

1900 

751-1000 

1600 

1750 

1790 

350 

0-500 

2350 

2300 

2060 

501-600 

2200 

2200 

2000 

601-750 

2000 

2000 

1900 

751-1000 

1700 

1800 

1600 

400 

0-500 

2450 

2350 

2100 

501-600 

2250 

2250 

2000 

601-750 

2050 

2100 

1960 

751-1000 

1800 

1850 

>                          f          1860 

500 

0-500 

2500 

2400 

2100 

501-600 

2350 

2300 

2060 

601-750 

2160 

2150 

1960 

751-1000 

1900 

1950 

1850 

Table  57.12701-3.— Maximum  Settings  of  Instantaneous  Circuit  Breakers  Protecting  300-  and  600-Volt  Direct- 
Current  Traiung  Cables 


Conductor  tin  (AWG  or  MCM) 


850 
700 
1250 
1100 
1000 
1400 
1200 
1100 
1500 
1400 
1250 
1650 
1550 
1400 
1750 
1650 
1500 
1500 
1850 
17S0 
1660 
1560 
1900 
1800 
1700 
1650 


14. 

12. 
10. 
8._ 
6.™ 
4.-. 


Table  57.12701-2.— Maximum  Settings  of  Instantaneous  and  Electronic  Circuit  Breakers  Protection  480. 600.  and 

1040-  Volt  Alternating-Current  Traiung  Cables 


Cat>te  length  (feet) 

Maximum  drcuit  breaker  setting  (amperes) 

Conductor  size  (AWG  or  MCM) 

480V 

600V 

1040V 

4/0 

0-500 

501-600 

601-750 

751-1000 

2100 
1900 
1700 
1400 

2100 
1950 
1800 
1550 

1950 
1900 
1800 
1650 

IMI 


2 

1 

1/0- 

2/0  „ 

3/0  ~ 

4/0.. 
250. 

300.. 

350. 
400. 


300VDC  Maximum 

600VDC  Maximum 

instantaneous  circuit  breaker 

irwtantaneous  circutt  breaker 

Cable  length 

tfm 

setting  (amperes) 

setting  (amparss) 

Un»«w> 

Une^reund* 

Une-lna' 

Une- 
ground* 

0-600 

50 

SO 

80 

50 

0-600 

75 

75 

12S 

125 

0-500 

75 

75 

200 

200 

O400 

100 

100 

300 

300 

0-600 

200 

100 

450 

300 

0-600 

450 

250 

600 

500 

501-600 

360 

200 

SSO 

400 

0-600 

450 

350 

700 

560 

501-650 

400 

250 

600 

450 

0-600 

600 

450 

750 

600 

501-600 

550 

400 

700 

550 

601-700 

450 

300 

660 

500 

0-600 

900 

600 

1400 

1060 

501-600 

750 

500 

1250 

960 

601-750 

600 

400 

1050 

800 

0-500 

1100 

750 

1600 

1260 

501-600 

950 

650 

1450 

1100 

601-750 

750 

550 

1250 

960 

751-600 

700 

500 

1200 

900 

0-600 

1350 

950 

1800 

1450 

501-600 

1150 

800 

1860 

1300 

601-750 

950 

650 

1450 

1100 

751-650 

850 

600 

1350 

1050 

0-600 

1550 

1150 

2000 

1650 

501-600 

1400 

1000 

1850 

1500 

601-750 

1150 

800 

1650 

1300 

751-900 

1000 

700 

1500 

1150 

0-600 

1860 

1400 

2200 

1650 

501-600 

1600 

1200 

2060 

1700 

801-750 

1400 

1000 

1850 

1500 

0-600 

2050 

1550 

2350 

2000 

601-600 

1800 

1350 

2200 

1650 

601-750 

1550 

1150 

2000 

1650 

751-1000 

1250 

900 

1750 

1400 

751-1000 

1100 

750 

1600 

1250 

0-«X> 

2300 

1750 

2450 

2150 

601-600 

2050 

1550 

2350 

2000 

601-750 

1750 

1300 

2150 

1800 

761-1000 

1450 

1060 

1900 

1550 

0-600 

2550 

1960 

2600 

2300 

501-600 

2250 

1700 

2450 

2150 

601-750 

1950 

1500 

2300 

1950 

751-1000 

1600 

1200 

2050 

1700 

0-600 

2750 

21S0 

2660 

2400 

S020« 
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TAStE  57.12701-3.— Maximum  Settings  of  Instantahcoos  Cwcurr  Breakers  Protecting  300-  and  600-Volt  Dihect- 

CURRENT  Trarjnq  CABLES— Continued 


Conductor  utM  (AWG  or  MOM) 


500. 


eoo. 


700. 


800. 


900 


1000.. 


Cable  length 
(teel) 


501-600 

601-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 

0-500 

501-«00 

601-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 

0-500 

501-600 

601-750 

751-1000 

0-SOO 

501-600 

601-750 

751-1000 


300VDC  Maximum 

instantaneous  drcuM  breaker 

setting  (ampefes) 


Un^Mne* 


2450 
2150 
1750 
3050 
2800 
2450 
2050 
3250 
3000 
2650 
2250 
3500 
3250 
2900 
2450 
3700 
3450 
3100 
2650 
3900 
3650 
3300 
2850 
4050 
3800 
3450 
3000 


Line^ground* 


1900 
1600 
1350 
2450 
2200 
1900 
1550 
2650 
2400 
2050 
1700 
2900 
2600 
2300 
1900 
3100 
2800 
2500 
2050 
3300 
3000 
2650 
2250 
3450 
3150 
2800 
2400 


eogvpC  Maximum  _ 
irwtanlBneoua  drcuM  breeker 
setting  (amperes) 


Un»-line< 


2550 
2400 
2150 
2800 
2700 
2550 
2350 
2850 
2750 
2650 
2400 
2950 
2850 
2750 
2550 
3000 
2900 
2800 
2650 
3050 
3000 
2850 
2700 
3100 
3000 
2900 
2750 


Line- 
ground* 


2250 
2050 
1800 
2550 
2400 
2250 
2000 
2650 
2500 
2350 
2100 
2750 
2600 
2450 
2250 
2800 
2700 
2500 
2350 
2850 
2850 
2650 
2450 
2900 
2850 
2700 
2500 


« Vm  Ilne40-»n«  instantaneous  drcuH  breaker  settings  shall  be  used  lor  trailing  cables  supplying  poiwer  to  diode  grounded  eqm)ment  and  lor  trailing  cables 
containino  a  separate  equipment  satety  groundna  conductor  if  the  circuit  Is  provided  with  separate  ground-fault  protedioo.  ^  ^      j.     ^ 

»  The  line-tO;yound  instantaneous  circuit  breaker  settings  shal  be  used  lor  traifaig  cables  containing  a  separate  equipment  safety  grounding  conductor  when  tne 
circuit  is  not  provided  with  separate  ground-lault  protection. 


S  57.12702    Attachment 

Trailing  cables  shall  be  attached  to 
equipment  so  that  functional  damage  to 
the  cable  jacket  and  damage  to  the 
insulation  of  the  internal  conductors  is 
prevented,  and  strain  does  not  occur  on 
electric  connections. 

$57.12703    Portable  distribution  boxM. 

Portable  distribution  boxes  shall 
have — 

(a)  A  disconnecting  device  for  each 
branch  circuit  and  a  means  to  clearly 
show  that  each  circuit  has  been 
physically  disconnected: 

(b)  A  means  which  identifies  each 
disconnecting  device  and  cable  with  its 
related  load:  and 

(c)  A  means  to  prevent  connecting  a 
cable  to  the  wrong  protective  device 
when  two  or  more  cables  connect  to  the 
same  distribution  box. 

157.12704    Guarding. 

Trailing  cables  and  power  conductors 
shall  be  protected  against  physical 
damage  from  mobile  equipment  by 
bridges,  trenches,  suspension  from  the 
miite  roof  or  hb,  or  by  location. 


§57.12705    Disconnecting  devices. 

Disconnecting  devices  for  trailing 
cables  shall  be  equipped  with  a  means 
for  installing  a  padlock. 

Trolley  Circuits  for  Track  Haulage 

S  57.12800    installation  and  maintenance. 

Trolley  wires  and  exposed  trolley- 
feeder  wires  shall  be — 

(a)  Installed  opposite  the  clearance 
side  of  haulageways,  except  where  such 
installation  creates  a  greater  hazard; 

(b)  Suspended  at  least  7  feet  above 
the  track:  and 

(c)  Aligned  and  maintained  to  provide 
for  smooth  tracking  of  trolley  collectors 
on  trolley  wires. 

(57.12801    CIrcutt  protection  and 
isolatioa 

(a)  Trolley  wires  and  trolley-feeder 
wires  shall  be  protected  against 
overcurrent  by  an  automatic  circuit 
interrupting  device  which  deenergizes 
the  affected  circuit  if  a  short  circuit 
occurs  at  any  point  in  the  system. 

(b)  The  trip  setting  of  the  device 
required  by  paragraph  (a)  of  this  section 
shall  not  exceed  50  percent  of  the 
minimum  available  bolted  short-circuit 
current  when  that  current  is  less  than 
800  amperes:  or  75  percent  of  the 


minimum  available  bolted  short-circuit 
current  when  that  current  is  800  amperes 
or  more. 

(c)  Trolley  wires  and  trolley-feeder 
wires  shall  be  provided  with  a  means  of 
isolation  at  intervals  of  not  more  than 
2,000  feet  and  near  the  beginning  of  all 
branch  lines. 

S  57.12802    Trade  bonding. 

(a)  Track  serving  as  the  trolley  circuit 
return  shall  be  bonded  or  welded  at 
every  joint  and  crossbonded  at  intervals 
not  exceeding  200  feet. 

(b)  Metallic  pipelines  and  structures 
installed  less  than  10  feet  from  track 
serving  as  the  trolley  circuit  return  shall 
be  insulated  or  guarded,  or  bonded  to 
the  track  at  intervals  not  exceeding  1000 
feet  to  prevent  shock  hazards. 

(c)  When  rails  are  moved,  or  replaced, 
or  when  broken  bonds  are  discovered, 
they  shall  be  rebonded  within  three 
working  shifts. 

$57.12803    Guarding. 

(a)  Energized  trolley  wires  and  bare 
trolley-feeder  wires  shall  be  guarded 
where  accidental  contact  with  them  is 
possible,  including: 

(1)  Where  supplies  are  stored,  loaded^ 
or  unloaded. 
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(2)  At  mantrip  stations. 

(3)  On  each  side  of  all  doors  and 
stoppings  through  which  wires  pass. 

(4)  Where  a  person  works  within  three 
feet  of  the  trolley  wire  except  for  a 
person  operating  rail-moimted  haulage 
equipment 

(5)  At  track  switches. 

(6)  Where  persons  regularly  pass 
under  the  wires. 

(b)  Trolley  wires  and  trolley  feeder 
wires  shall  be  deenergized  when 
guarding  is  installed  or  removed,  unless 
the  guarding  is  temporary  guarding 
designed  to  minimize  shock  hazards 
while  work  is  being  conducted  in  the 
area. 

$57.12804    Circuits  powered  from  trolley 


The  return  wire  of  all  circuits  powered 
from  the  trolley  wires  shall  be 
connected  to  the  trolley  wire  return 
circuit  to  assure  continuity  and  prevent 
arcing. 

Appendix  I  to  Subpart  K— Electricity 

Mine  operators  seeking  further 
information  may  consult  the  following 
national  consensus  standards: 


MSHA  standard 

Nationai  consensus 
standard 

56/57.12101;  56/ 

NFPA  70  (NEC). 

57.12103.  56/ 

57.12130.  56/ 

57.12204,  56/ 

57.12301.  56/ 

57.12400. 

56/57.12500'  to  56/ 

NFPA  70  (NEC).  IEEE  Stds. 

57.12506. 

80-1976,  81-1983.  277- 

1963.  142-1982.  UL-943 

and  ANSI   C-2   (NESC). 

56/57.12600. 

IEEE  Std.  242. 

66/57.12601 

NEC,   ICEA   P-50-431.   S- 

19-81  and  P-48-426. 

56/57.12602 

IEEE   Std.    141-1976   and 

NEC. 

56/57,12604 

IEEE  Std.  142-1982. 

56/57.12630 

NESC. 

67.12660 

NEC. 

66/57.12700 

NEC 

'A  mettxxj  tfiat  may  tie  used  for  protection  of 
persons  from  disabling  or  fatal  electnc  shock,  under 
graund-lautt  oortditiorts.  is  to  Nmit  voltage  exposure. 
Tlw  term  vo*tage  exposure  refers  to  a  combination 
of  voltage  and  the  lertgth  o(  time  that  the  voltage 
exists. 

Voltage  exposure  should  not  exceed 

Vn=30375 
where  v= voltage  in  volts 
t= time  in  seconds 

This  equation  is  based  on  TfTfTP.  Std.  80- 
1976  using  1500  ohms  as  a  person's  body 
resistance.  This  would  allow  a  combination 
of  system  grounding,  ground-fault  protection 
and  overcurrent  protection  to  be  used  to 
provide  protection  from  disabling  or  fatal 
shocks. 

[FR  Doc.  8»-27798  Filed  ll-2fr-e9: 8:45  am] 
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30  CFR  Parts  56, 57, 70,  and  71 
RIN  1219-AA53 

Noise 

agency:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  proposing  to 
revise  its  standards  for  coal  and  metal/ 
nonmetal  mines  to  reduce  the  incidence 
of  noise-induced  hearing  loss  among 
miners. 

Members  of  the  mining  community 
have  asked  MSHA  to  revise  its 
standards  to  provide  one  noise  standard 
covering  all  mines,  citing  the  differences 
among  MSHA's  standards  for  coal  and 
metal/nonmetal  mines,  and  between 
MSHA's  standards  and  those  set  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA).  This  notice 
seeks  comments  on  various  aspects  of 
the  issues  that  the  Agency  will  review  in 
developing  a  proposed  rule.  In  revising 
its  standards,  MSHA  will  consider  the 
requirements  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act),  the 
comments  received  in  response  to  this 
notice,  OSHA's  standards,  the 
uniqueness  of  the  mining  industry,  and 
recent  technological  developments. 
DATE:  Submit  comments  and  information 
by  March  5, 1990. 

ADDRESS:  Submit  comments  to  OfHce  of 
Standards,  Regulations,  and  Variances, 
MSHA:  4015  Wilson  Boulevard,  Room 
631;  Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA:  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Permanent  hearing  loss  can  result 
from  overexposure  to  many  sources  of 
noise  in  mining.  To  prevent  such  loss, 
MSHA  has  standards  for  noise  exposure 
in  coal  mines  (30  CFR  70.500  and  71.800] 
and  metal/nonmetal  mines  (30  CFR 
56.5050  and  57.5050).  Despite  MSHA's 
efforts,  hearings  loss  among  miners 
continues  to  be  a  problem.  Workers' 
compensation  awards  for  hearing  loss 
among  miners  have  increased  over  the 
past  10  years.  In  addition,  since  1981, 
mine  operators  have  reported  to  MSHA 
1216  hearing  loss  cases  among  miners. 
Among  these,  424  have  received  all  their 
noise  exposure  since  MSHA 
implemented  its  noise  standards.  The 
Agency  is  reassessing  whether  its  noise 
standards  provide  adequate  protection 
to  miners. 


Although  MSHA's  noise  standards  are 
based  on  a  90  decibels,  A-weighting 
(dBA),  8-hour  permissible  exposure  limit 
(PEL),  and  require  engineering  or 
administrative  controls  to  reduce  the 
miner's  exposure  to  within  the  PEL, 
substantial  differences  exist  among  the 
other  provisions  in  MSHA's  standards 
for  coal  and  metal/nonmetal  mines. 
Under  MSHA's  standards  for  coal 
mines,  for  example,  such  controls  may 
include  hearing  protection  devices 
(HPDs).  MSHA  standards  also  require 
coal  mine  operators  to  monitor  miners' 
noise  exposure.  In  determining  whether 
a  miner's  exposure  exceeds  the  PEL, 
coal  mine  inspectors  make  allowances 
for  attenuation  provided  by  HPDs. 
When  a  miner's  exposure  exceeds  the 
PEL  coal  mine  operators  must 
implement  a  hearing  conservation  plan. 
The  plan  must  include  provisions  for 
instituting  engineering  or  administrative 
controls  to  reduce  noise  levels.  Such 
controls  may  include  personal  HPDs. 
Coal  operators  also  must  implement 
preemployment  and  periodic 
audiograms.  MSHA's  standards  for 
metal/nonmetal  mines  do  not  permit  the 
use  of  HPDs  instead  of  feasible 
engineering  or  administrative  controls, 
nor  do  they  contain  provisions  for  a 
hearing  conservation  program  (HCP). 

MSHA's  standards  also  differ  from 
the  OSHA  noise  standard  (29  CFR 
1910.95).  In  1983.  OSHA  revised  its  noise 
standard  to  include  requirements  for  an 
HCP  to  reduce  the  incidence  of  hearing 
loss  in  general  industry.  OSHA's  HCP 
provisions  reflect  more  recent 
developments  in  hearing  conservation 
than  MSHA's  hearing  conservation  plan 
for  coal  mines. 

n.  Specific  Issues 

Because  an  MSHA  standard  would 
affect  all  of  the  mining  industry, 
commenters  should  provide  specific 
rationale  to  support  their  positions 
based  upon  particular  mining  methods, 
practices,  and  conditions.  Mine 
operators  should  identify  and  discuss 
both  the  quantifiable  and  non- 
quantifiable  benefits  end  costs  of 
compliance.  Economic  information 
shoiild  include  capital,  maintenance, 
and  on-going  costs.  While  MSHA 
requests  comments  on  all  relevant  noise 
standard  issues,  the  Agency  is 
interested  particularly  in  comments  on 
the  following  specific  issues. 

A.  Definition  of  Problem 

(1)  Definition  of  Hearing  Loss 

MSHA's  noise  standards  and 
reporting  requirements  do  not  define 
noise  induced  hearing  loss  or  the 
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amount  of  loss  that  is  reportable.  Under 
30  CFR  part  50.  MSHA  currently 
requires  mine  operators  to  report 
hearing  loss  if  a  miner  is  awarded 
workers'  compensation  for  such  loss 
under  a  State  compensation  program  or 
if  a  physician  determines  the  hearing 
loss  to  be  occupationally  related. 
MSHA,  however,  is  in  the  process  of 
revising  its  reporting  requirements  for 
occupational  illness  under  30  CFR  part 
50  (53  FR  45878.  November  14, 1988). 

OSHA  considers  a  confirmed 
"Standard  Threshold  Shift"  (STS)  as 
providing  an  early  indication  of  noise- 
induced  hearing  loss.  OSHA  defines  an 
STS  as  a  change  in  hearing  threshold  of 
an  average  of  10  dB  or  more  at  2000, 
3000,  and  4000  Hz  in  either  ear  relative 
to  the  baseHne  audiogram. 

— MSHA  is  considering,  and  is 
interested  in  suggestions  on,  an 
appropriate  definition  of  hearing 
impairment.  How  many  current  miners 
would  have  a  hearing  loss  based  on  the 
suggested  criteria?  Include  any 
information  relating  noise  exposure  to 
such  loss.  What  are  the  number  of  State 
compensation  awards  to  miners  for 
hearing  loss;  what  are  the  costs  for  these 
awards;  and  what  are  the  ages, 
occupations,  and  degree  of  loss  of  these 
miners? 

(2)  Non-occupational  Hearing  Loss 

Off-the-job  exposure  to  loud  noise 
sources  may  be  signi^cant. 

— MSHA  requests  data  on  methods  to 
differentiate  accurately  and  reliably 
between  occupatiaaal  and  non- 
occupational noise-induced  hearing  loss. 

B.  Hazard  Assessment 

(1)  Permissible  Exposiue  Limit  (PEL) 

Under  MSHA  and  OSHA  noise 
standards,  the  PEL  is  an  employee's 
maximum  allowable  daily  noise 
exposure.  Both  Agencies  base  their  PEL 
on  a  90  dBA,  8-ho\ir  time-weighted 
average  (TWA)  exposure.  OSHA  uses 
an  85  dBA.  8-hour  TWA,  however,  as 
the  action  level  to  trigger  the  provisions 
of  their  HCP.  NIOSH  recommended  85 
dBA  as  a  PEL  in  their  criteria  for  a 
recommended  standard  for  occupational 
exposure  to  noise  (1972).  The  Ontario 
Government  and  the  U.S.  Air  Force  also 
use  an  85  dBA  PEL 

— What  PEL  and  action  level  are 
appropriate  for  mining  and  what  action 
should  be  triggered  at  each?  How  many 
miners  are  exposed  at  each  of  these 
levels?  What  are  the  costs  and  benefits 
with  the  veuious  PEL  and  action  levels? 

(2)  Threshold  Level 

The  threshold  is  the  level  below 
which  no  noise  is  integrated  into  the 


noise  dose  computation.  MSHA  uses  a 
threshold  equal  to  the  PEL  (90  dBA). 
OSHA  requires  a  threshold  of  90  dBA 
when  sampling  for  compliance  with 
their  PEL  and  80  dBA  when  sampling  for 
inclusion  in  an  HCP. 

— What  threshold  levels  should 
MSHA  use? 

(3)  Exchange  Rate 

The  exchange  rate  is  the  amount  of 
increase  in  sound  pressure  level  (in 
decibels)  which  would  require  halving  of 
the  allowable  exposure  time  to  maintain 
the  same  noise  dose.  MSHA  and  OSHA 
use  a  5-dBA  exchange  rate,  which  is 
based  on  the  assumption  that  there  is 
intermittency  (7  cycles  per  day)  in  the 
daily  exposure  and  that  the  ear  has  time 
to  recover  during  the  quiet  periods. 
Several  European  countries  and  the  U.S. 
Air  Force  use  a  3-dBA  exchange  rate 
which  is  based  on  the  theory  that  the 
hazard  to  bearing  is  determined  by  the 
total  energy  entering  the  ear  on  a  daily 
basis. 

— Which  exchange  rate  should  be 
used?  What  is  the  amount  of  hearing 
impairment  that  would  be  expected 
when  a  5-dBA  or  3-dBA  exchange  rate  is 
used  at  the  suggested  PEL  or  action 
level?  What  would  be  the  costs  and 
benefits  with  the  various  exchange 
rates? 

(4)  Impulse/Impact  Noise 

MSHA's  standards  for  metal/ 
nonmetal  mines  require  that  impulse/ 
impact  noise  not  exceed  140  dB  peak 
sound  pressure  level;  however,  they  do 
not  define  such  noise.  MSHA  does  not 
have  a  separate  provision  addressing 
impulse/impact  noise  in  coal  mines. 
OSHA's  limit  for  impulse/impact  noise 
is  identical  to  MSHA's  for  metal/ 
nonmetal  mines.  Although  OSHA  does 
not  define  such  noise  specifically,  it 
defines  continuous  noise  as  occiuring 
when  noise  level  variations  peak  at 
intervals  of  1  second  or  less.  OSHA 
considers  all  noise  which  is  not 
continuous  to  be  impulse/impact  noise. 

MSHA  does  not  know  of  any 
currently  manufactured  personal  noise 
dosimeters  capable  of  separating 
impulse/impact  noise  &om  continuous 
noise.  The  American  National  Standards 
Institute's  (ANSI)  S12.7-1986.  "Standard 
Method  for  Measuring  Impulse  Noise," 
presents  a  method  for  measuring 
impulse /impact  noise;  but,  it  is  not 
based  on  dosimetry. 

— How  much  impulse/impact  noise  is 
there  in  the  mining  environment?  Should 
MSHA  distinguish  between  impulse/ 
impact  noise  and  continuous  noise?  If 
so,  how  should  impulse/impact  noise  be 
defined  and  measured? 


C.  Exposure  Monitoring 

(1)  Monitoring  Requirements 

Section  101(aK7]  of  the  Mine  Act 
requires  health  standards,  where 
appropriate,  to  provide  for  monitoring 
miner's  exposure  in  a  manner  that 
assures  miners  maximum  protection. 
Currently,  coal  mine  operators  must 
monitor  miner's  noise  exposure  twice  a 
year  and  certify  the  results  to  MSHA. 
MSHA  standards  for  coal  mines  also 
specify  when  to  sample,  how  to  sample, 
who  is  qualified  to  sample,  and 
reporting  requirements.  MSHA  noise 
standards  for  metal/nonmetal  mines  do 
not  require  operator  monitoring.  MSHA 
recently  proposed  to  require  operator 
monitoring  for  exposure  to  airborne 
contaminants  in  its  Air  Quality 
proposed  rule  (54  FR  3576a  August  29, 
1989).  OSHA  requires  employers  to 
develop  and  implement  a  monitoring 
program  designed  to  identify  employees 
for  inclusion  in  the  HCP,  but  does  not 
specify  a  sampling  methodology. 

— Should  operator  monitoring  be 
specification  or  performance  oriented? 
Should  the  results  be  used  both  for 
determining  a  miner's  noise  exposure,  as 
well  as  for  identifying  miners  for 
inclusion  in  an  HCP?  How  often  should 
miners  be  monitored?  What  would  be 
the  costs  for  mine  operators  to  conduct 
monitoring? 

(2)  Sampling  Strategy 

MSHA  standards  for  coal  mines 
require  personal  sampling  when 
exposure  measurements  are  made  with 
a  noise  dosimeter.  Noise  exposure 
measurements  made  with  a  sound  level 
meter  (SLM)  are  required  to  be  made  at 
locations  where  the  noise  is  typical  of 
that  entering  the  miner's  ear.  MSHA's 
recently  proposed  Air  Quality  proposal 
would  require  operator  monitoring  to  be 
representative  of  the  affected  miner's 
exposure  and  would  not  specify 
personal  or  area  sampling.  MSHA 
currently  bases  enforcement  actions  on 
individual  personal  samples  taken  by  an 
inspector. 

OSHA  allows  employers  to  use 
representative  personal  or  area 
sampling;  however,  in  areas  with 
significant  variations  in  sound  level  or 
high  worker  mobility,  the  employer 
would  have  to  show  that  area  sampling 
produces  results  equivalent  to  personal 
sampling. 

— Should  MSHA  require  a  specific 
sampling  method  for  operator 
monitoring?  Should  MSHA  allow 
representative  sampling  io  characterize 
the  exposure  of  a  similarly  exposed 
group  or  should  each  miner  be  sampled? 
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(3)  Sampling  Duration 

In  conducting  noise  surveys.  MSHA 
and  OSHA  require  that  noise  teveb  be 
integrated  over  the  entire  work  shift 
regardless  of  its  duration  Neither 
Agency  specifically  address  novel  work 
schedules.  A  significant  number  of 
miners  worjc  a  schedule  different  than  a 
40-hour.  5-day  work  week. 

— Should  MSHA  adjust  exposure 
results  to  account  for  wm-k  shifts 
different  than  8  hours?  If  so.  how  should 
tfaey  be  adjusted? 

(4)  Survey  Instruments 

MSHA  and  OSHA  pemodt  the  use  of 
either  an  SLM  or  a  paxmal  noise 
dosimeter  for  measuring  noise  exposure. 

— Should  MSHA  specify  the  type  of 
instrument  for  operator  sampling? 

(5)  Instrumentation  Standards 

MSHA  currently  requires  that  SLMs 
meet  ANSI  Sl.4-1971,  "Specifications  for 
Sound  Level  Meters,"  and  that  personal 
noise  dosimeters  comply  with  the 
"MSHA  Test  Procedures  and 
Acceptability  Criteria  for  Noise 
Dosimeters,"  IR-1072,  ie7a  MSHA 
requires  Agency  testing  of  personal 
noise  dosimeters  for  use  in  coal  mines. 
Instruments  used  by  MSHA  inspectors 
in  metal/noometal  mines  also  undeiigo 
such  testing.  In  addition,  all  instruments 
used  in  gassy  metal/nonmetal  mines 
and  underground  coal  mines  must  meet 
the  permissibility  requirements  in  30 
CFR  part  18.  OSHA's  standards  do  not 
contain  specifications  for  instruments 
used  for  employee  monitoring. 

— Should  MSHA's  standard  include 
instrument  specifications  for  operator 
sampling?  If  so,  should  they  be  based  on 
ANSI  standards  for  SLMs.  ANSI  Sl.4- 
1983;  personal  noise  dosimeters.  ANSI 
Sl.25-1978  (being  revised);  and 
acoustical  calibrators,  ANSI  Sl.40-1984? 

(6)  Instrument  Availability 

If  different  thresholds  were  to  be  set 
for  the  PEL  and  hearing  conservation 
purposes,  monitoring  at  both  thresholds 
would  require  the  use  of  an  instrument 
with  dual  threshold  settings  or  two 
separate  instruments.  Some  instruments 
used  by  mine  operators  might  not  be 
capable  of  measuring  at  dual  tfaiesholds 
or  of  adjusting  the  threshold  setting.  In 
addition,  instruments  currently  in  use 
might  not  meet  recent  ANSI  standards 
for  ^Als.  acoustical  calibrators,  and 
ANSI's  proposed  standard  for  personal 
noise  dosimeters. 

— ^What  specific  instruments  do  mine 
operators  use  to  conduct  noise  exposure 
monitoring?  If  dual  thresholds  are 
proposed,  would  operator  monitoring  at 
both  threshold  settings  be  necessary? 


(7)  Instrument  Catibration 

MSHA's  standards  for  coal  mines 
require  annual  calibration  of  personal 
noise  dosimeters  and  acoustical 
calibrators  used  by  operators.  They  also 
specify  minimum  requirements  for 
conducting  these  calibrations.  MSHA 
has  no  sudi  requirements  for  metal/ 
nonmetal  mines.  OSHA  requires 
calibration  of  noise  survey  instruments, 
but  does  not  specify  a  methodology, 

— ^How  often  should  MSHA  require 
calibration  of  noise  survey  instruments? 
What  calibration  procedures  should 
MSHA  specify? 

D.  Methods  ofCkHnpliance 

(1)  Selection  of  Controls 

MSHA  requires  coal  mine  operators  to 
institute  administrative  or  engineering 
controls  to  achieve  compliance.  Such 
controls  may  include  hearing  protective 
devices  (HFDs).  Upon  finding  a 
violation.  MSHA  also  requires  the  coal 
mine  operator  to  implement  an  HCP. 
MSHA  requires  metal/nonmetal  mines 
to  use  feasible  administrative  or 
engineering  controls  and.  if  such 
controls  do  not  reduce  exposure  to 
vtrithin  the  PEL.  to  provide  and  use 
HPDs. 

OSHA's  noise  standard  requires 
employers  to  provide  and  employees  to 
use  HPDs  whenever  administrative  and 
engineering  controls  cannot  reduce  an 
employee's  exposure  to  the  PEL  OSHA 
further  requires  that  employers  make 
HPDs  available  to  all  employees  with  an 
8-hour  TWA  exposure  of  85  dBA  or 
greater,  at  no  cost  to  the  employee,  and 
that  these  employees  use  the  HPDs,  if 
they  have  not  had  a  baseline  audiogram 
within  6  months  of  their  first  exposure  at 
or  above  the  action  level,  or  if  they  have 
experienced  an  STS. 

— What  are  the  appropriateness, 
effectiveness,  costs,  benefits,  and 
feasibility  of  these  comptiance  methods 
or  of  alternative  methods  to  protect 
miners'  hearing?  How  effective  are 
HPDs  in  comparison  with  engineering  or 
administrative  controls?  Can  the  use  of 
HPDs  alone  provide  sufficient 
protection,  or  are  the  other  elements  in 
an  HCP,  such  as  training  and 
audiometric  testing,  needed  to  offer 
effective  protection?  What  are  the  costs 
to  mine  operators  for  providing  HPDs 
alone? 

(2)  Engineering  Controls 

Engineering  controls  may  include 
interrupting  the  path  of  the  noise, 
retrofitting  noise  controls,  and  changes 
in  machine  design  or  mining  process.  In 
some  situations,  engineering  controls 
may  not  be  tedinoiogicaily  or 
ecooomicaliy  feasible. 


— How  available  are  engineering 
noise  controls  for  mining  eqntpment  and 
processes?  Provide  examplM  dsscribing 
the  problem,  the  rnniiiiiiilin  oootroL 
and  tltt  amount  trfrsdoctiooichiewd. 
Information  also  should  address  costs, 
benefits,  long-tram  dorabilify,  and 
degree  of  acceptance  by  tlie  miners.  Are 
retrofit  uaku  controls  as  iaasible  as 
engiueeiiug  design  chwngiwi?  Provide 
specific  examples  of  equipment  for 
which  engineering  noise  controls  or 
retrofit  controls  are  not  available  or 
feasible. 

(3)  Administrative  Controls 

Administrative  controls  involve 
changing  the  wrork  shift  sack  u  moving 
the  miner  to  an  area  or  task  with  lower 
noise  levels  in  order  to  limit  total 
exposure. 

— Provide  information  describing  the 
types  of  administrative  controls  in  use, 
dong  with  their  costs  and  benefits. 

E.  Hearing  Conservation  Program  (HCP) 

(1)  Elements  of  an  HCP 

MSHA's  standards  for  coal  mines 
require  that  the  coal  mine  operator 
submit  to  MSHA.  within  60  days  of  the 
issuance  of  a  citation,  a  written  plan  for 
an  HCP  to  assure  compliance.  The  plan 
must  include  provisions  for  redudng 
ambient  noise  levels,  the  administrative 
and  engineering  controls  used  to  assure 
compliance,  personal  HPDs,  and  pre- 
employment  and  periodic  audiograms. 
The  MSHA  District  Manager  must 
approve  the  plan.  MSHA's  standards  for 
metal/nonmetal  mines  do  not  require  an 
HCP. 

OSHA  requires  all  employers  to 
implement  an  HCP  when  a  worker's 
exposure  exceeds  an  85  dBA  8-hour 
TWA.  OSHA's  HCP  requires  employer 
monitoring,  audiometric  testing  and 
evaluation,  fitting  and  availability  of 
HPDs,  employee  training,  employee 
notification,  and  recordkeeping.  * 

— What  elements  are  appropriate  for 
an  effective  HCP  for  the  mining 
industry?  What  are  the  costs,  benefits, 
and  concerns  with  implementing  such 
requirements?  How  effective  are 
existing  programs?  Should  an  HCP  be 
mandatory  for  all  mines  or  should  it  be 
triggered  on  the  basis  of  a  violation  or 
an  action  level? 

(2)  Audiometric  Testing 

Audiometric  testing  measures  a 
person's  hearing  threshold.  MSHA 
requires  audiometric  testing  as  part  of 
hearing  conservation  plans  for  coal 
mines,  but  does  not  specify  bow  such 
testing  is  to  be  conducted.  Under  tiie 
Mine  Act  mine  operators  must  provide 
required  in*^'^^l  monitoring  at  no  cost 
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to  the  miners.  OSHA's  standard 
includes  detailed  requirements  for 
audiometric  testing,  to  be  provided  at  no 
cost  to  employees,  when  an  employee's 
exposure  equals  or  exceeds  an  8-hour 
TWA  of  85  dB A. 

—Who  conducts  audiometric  testing 
for  miners  under  existing  HCPs — mine 
personnel  or  outside  contract  personnel? 
How  many  audiograms  are  conducted 
on  each  miner  annually?  What  are  the 
costs  involved?  What  types  of 
audiometers  are  used? 

(3)  QualiHcations  for  Conducting 
Audiograms 

MSHA  does  not  address 
qualifications  of  persons  conducting 
audiometric  testing:  whereas  OSHA 
does. 

— Should  MSHA  require  audiometric 
testing  to  be  done  by  a  physician,  an 
audiologist  or  other  medical  personnel 
competent  in  administering  audiograms? 

(4)  Audiometer  Specifications 

Audiometers  are  designed  according 
to  ANSI  S3.8-1969  (R1986). 
"Specifications  for  Audiometers". 
OSHA  and  ANSI  both  specify 
procedures  and  instruments  for 
audiometer  calibration.  OSHA  requires 
a  daily  functional  check  (biological 
caUbration)  of  the  audiometer,  an 
annual  acoustic  calibration,  and  an 
exhaustive  calibration  of  the  audiometer 
every  2  years. 

— Should  MSHA  specify  requirements 
for  audiometers,  including  calibration?  If 
so,  should  MSHA  base  these 
requirements  on  ANSI  standards  or 
appropriate  sections  from  OSHA's 
standard? 

(5)  Background  Noise  Levels 

Both  ANSI  S3.1-1977  (R1986). 
"Criteria  for  Permissible  Maximum 
Abient  Noise  Ehiring  Audiometric 
Testing,"  and  OSHA  limit  the 
baUcgroimd  noise  permitted  in  an 
audiometric  test  toom. 

— What  background  noise  limits 
should  MSHA  require  in  audiometric 
test  rooms? 

(6)  Baseline  Audiograms 

MSHA  does  not  address  baseline 
audiograms.  OSHA  defines  a  baseline 
audiogram  as  the  one  indicating  the 
least  hearing  loss  after  correction  for 
presbycusis  (loss  of  hearing  due  to 
aging].  Future  audiograms  are  compared 
to  this  baseline  to  determine  the 
presence  of  an  STS.  The  baseline 
audiogram  can  be  the  first  one  taken  at 
the  onset  of  employment  or  it  can  be  a 
pre-existing  audiogram.  OSHA  permits 
the  substitution  of  an  annual  audiogram 
for  a  baseline  audiogram  when  the 


threshold  shift  is  persistent  or  indicates 
significant  improvement  in  hearing. 
OSHA  requires  that  the  employee  avoid 
high  noise  levels  for  14  hours  prior  to  an 
audiometric  test  OSHA  allows 
employees  to  wear  HPDs  as  a  substitute 
for  this  14-hour  quiet  period. 

— Should  MSHA  require  baseline 
audiograms?  If  so,  should  existing 
audiograms  be  used?  Should  baseline 
audiograms  be  replaced  if  subsequent 
testing  shows  an  improvement  in  the 
hearing  threshold?  How  soon  after  a 
miner  is  included  in  an  HCP  should 
audiometric  testing  be  conducted?  What 
is  a  suitable  quiet  period  prior  to  the 
performance  of  an  audiometric  test?  Can 
HPDs  be  substituted  for  the  noise-free 
period? 

(7)  Presbycusis 

In  its  1972  noise  criteria  document. 
NIOSH  recommended  one  set  of 
presbycusis  correcitons  and  there  are 
others  in  the  scientific  literattire.  The 
American  Medical  Association  makes 
no  provision  for  correction  of 
audiometric  data  for  presbycusis  in  its 
1959  and  1979  hearing  impairment 
criteria.  MSHA  does  not  address 
presbycusis.  OSHA  allows  for  the 
correction  of  audiograms  for  presbycusis 
according  to  criteria  specified  in  their 
standard. 

— Should  audiometric  data  be 
corrected  for  presbycusis?  If  so.  what 
criteria  should  be  used? 

(8)  Confirmation  of  Standard  Threshold 
Shift  (STS) 

Once  an  STS  is  found,  OSHA  permits 
a  hearing  retest  within  30  days  to 
confirm  the  STS.  If  confirmed,  OSHA 
would  consider  the  results  of  the  retest 
to  be  the  employee's  annual  audiogram. 
If  not  confirmed,  OSHA  requires  that 
qualified  personnel  review  the  problem 
audiogram  and  determine  whether  there 
is  a  need  for  further  evaluation.  Possible 
reasons  for  a  non-cnfirmed  STS  are: 
improper  wearing  of  an  HPD; 
inadequate  protection  from  the  HPD;  a 
medical  condition,  such  as  a  cold;  non- 
occupational noise  exposure;  or  a  highly 
susceptible  individual. 

—What  criteria  should  MSHA  use  to 
confirm  a  significant  hearing  loss, 
including  the  time  limit  and  conditions 
under  which  such  confirmation  should 
be  obtained? 

(9)  Follow-up  Procedures 

Under  OSHA's  standard,  an 
employee's  annual  audiogram  is 
compared  to  the  baseline  audiogram. 
OSHA  requires  a  physician,  audiologist. 
or  otolaryngologist  to  review  the 
audiogram  to  confirm  an  STS  and  to 
determine  if  there  is  a  need  for  further 


medical  treatment  Other  follow-up 
procedures  required  by  OSHA  include: 
notifying  the  employee;  providing  HPDs 
offering  greater  attenuation,  if 
necessary;  requiring  HPD  fitting  and  use: 
and  training  employees  in  HPD  use.  If 
subsequent  testing  does  not  indicate  a 
persistent  threshold  shift  the  use  of 
HPDs  may  be  discontinued. 

— ^Are  such  follow-up  procedures 
appropriate  in  an  MSHA  standard?  If 
not  are  other  procedures  necessary  and 
effective?  What  follow-up  procedures  do 
mine  operators  currently  use  and  what 
are  the  costs  of  such  procedures?  Should 
MSHA  include  criteria  for  directing 
miners  for  further  medical  follow-up? 
Should  MSHA  require  a  physician,  an 
audiologist  or  other  qualified  medical 
personnel  to  evaluate  audiograms? 

(10)  Miner  Transfer 

The  Mine  Act  requires  health 
standards  to  include,  as  appropriate, 
provisions  for  removing  a  miner  from 
hazardous  exposure  where  that  miner 
may  suffer  material  impairment  of 
health  or  functional  capacity.  Such 
provisions  currently  exist  for  respirable 
coal  mine  dust  (part  90  Miner  Program). 
MSHA  also  recently  proposed  miner 
transfer  provisions  under  certain 
circumstances  in  its  Air  Quality 
proposal.  MSHA  has  no  similar  transfer 
program  for  miners  with  a  work-related 
hearing  loss.  OSHA  has  no  requirement 
for  transferring  employees  who  have 
demonstrated  hearing  loss  due  to 
occupational  noise  exposure. 

— Is  a  transfer  provision  appropriate 
for  hearing  loss?  If  so,  what  conditions 
should  trigger  transfer  of  miners  with 
hearing  loss?  Should  the  miner  be 
allowed  to  refuse  a  transfer?  Under 
what  conditions  could  the  miner  be 
returned  to  the  original  area  or  job 
assignment?  What  are  the  costs  and 
benefits  of  such  provisions? 

(11)  Training 

Neither  MSHA's  hearing  conservation 
plan  requirements  for  coal  mines  nor 
MSHA's  noise  standard  for  metal/ 
nonmetal  mines  specifically  require 
miner  training  on  the  hazards  of  noise  or 
on  the  proper  fitting  and  wearing  of 
HPDs.  MSHA's  generic  training 
standards  at  30  CFR  Part  48,  however, 
do  require  some  training  in  health  areas. 

OSHA  requires  employers  to  provide 
annual  training  to  all  employees  covered 
by  an  HCP.  OSHA's  required  training 
includes  the  effects  of  noise  on  hearing; 
the  advantages  and  limitations  of  HPDs; 
the  purpose  and  operation  of  the 
audiometric  testing  program:  and  the 
fitting,  care,  and  use  of  HPDs. 
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— What  specific  training  requirements 
should  be  included  as  part  of  an  HCP? 
Whet  would  be  the  costs  oi  conducting 
such  training? 

(12)  HCP  Evaluation 

The  ANSI  S12-12  working  group  is 
developing  recommended  guidelines  for 
analyzing  audiometric  testing  data  to 
evaluate  HCPs. 

— Should  MSHA  specify  criteria  and 
procedures  to  be  used  to  evaluate  the 
effectiveness  of  HCPs?  If  so,  what 
methods  or  techniques  can  be  used? 
Describe  the  suggested  methodology, 
actual  instances  where  it  was  used,  and 
the  results  of  the  evaluation. 

F.  Hearing  Protection  Devices  (HPD) 

(1)  HPD  Usage  Problems 

The  use  of  HPDs  may  mask  warning 
signals  and  make  it  difficult  to  localize 
sound.  If  the  miner  has  a  hearing 
impairment,  it  may  interfere  with  speech 
communication.  In  addition,  adjustment 
removal,  and  maintenance  of  ear  plugs 
and  ear  muffs  in  dirty,  unsanitary 
environments  may  lead  to  personal 
hygiene  problems. 

— What  other  problems  or  concerns 
are  associated  with  the  use  of  HPDs  in 
the  mining  environment? 

(2)  HPD  Fitting 

To  encourage  their  use,  OSHA 
requires  HPDs  to  be  fitted  to  provide 
maximum  attenuation  and  comfort. 

— What  criteria  should  MSHA  use  to 
evaluate  the  proper  fitting  of  an  HPD? 
Should  MSHA  require  mine  operators  to 
make  available  a  selection  of  HPDs? 

(3)  HPD  Ratings 

Manufacturers  of  HPDs  voluntarily 
rate  them  according  to  a  method 
proposed  by  the  &ivironmental 
Protection  Agency  (42  FR  31730.  June  22, 
1977}  which  results  in  a  Noise  Reduction 
Rating  (NRR).  MSHA  field  studies  and 
various  other  studies,  including  "A  Field 
Investigation  of  Noise  Reduction 
Afforded  by  Insert-Type  Hearing 
Protectors,"  [DHEW  (NIOSH) 
Publication  No.  79-115],  suggest  that  the 
NRR  significantly  overestimates  the 
amount  of  attenuation  provided  by 
HPDs  in  actual  use.  MSHA  has  not 
determined  an  appropriate  amount  to 
derate  the  HPD  to  account  for  field 
usage  at  this  time.  MSHA  inspection 
policy  uses  the  NRR  to  estimate  the 
effectiveness  of  HPDs.  In  the  case  where 
dual  HPDs  are  used  (an  earplug  worn 
under  an  earmuff),  MSHA  policy  for 
metal/nonmetal  mines  is  to  add  6  dBA 
to  the  higher  NRR  of  the  two  protectors. 

—How  should  MSHA  calculate  HPD 
attenuation  to  reflect  field  usage  in 
mining? 


(4)  Credit  for  Personal  Protection 

MSHA  accepts  the  attenuation  of 
HPDs  worn  by  miners  for  determining 
compliance  In  coal  mines,  but  not  in 
metal/nonmetal  mines. 

—What  consideration  should  M9iA 
give  to  the  attenuation  of  HPDs  in  its 
enforcement  strategy? 

G.  Recordkeeping 

(1)  Required  Records 

MSHA  requires  coal  mine  operators  to 
maintain  a  record  containing  the  name, 
date,  and  organization  providing  the 
annual  calibratian  for  each  acoustical 
calibrator  and  personal  noise  dosimeter 
used  to  conduct  noise  surveys.  Although 
these  operators  also  are  required  to 
submit  the  results  of  noise  exposure 
surveys,  there  is  no  requirement  to  keep 
a  record  of  these  surveys.  MSHA  has  no 
noise  recordkeeping  requirements  for 
metal/nonmetal  mines. 

OSHA  requires  records  of  exposure 
measurements,  audiometric  testing,  and 
instrument  calibration.  OSHA  requires 
retention  of  exposure  records  for  2  years 
and  audiometric  test  records  for  the 
duration  of  the  affected  worker's 
employment.  OSHA  also  provides  for 
employee  access  to  records  and  transfer 
of  records  to  a  successor  employer  when 
the  employer  ceases  to  do  business. 

At  this  time,  MSHA  believes  that  any 
improved  noise  standard  should  contain 
recordkeeping  and  access  requirements. 
Please  provide  suggestions  for  these 
requirements. 

— What  records  should  be  required 
and  where  and  how  long  should  they  be 
maintained?  What  would  be  the  costs 
and  benefits  of  such  provisions? 

(2)  Notification 

MSHA's  noise  standards  for  coal 
mines  do  not  contain  miner  notification 
requirements  either  for  exposure  survey 
or  audiometric  testing  results.  MSHA  is 
considering  a  requirement  that  mine 
operators  notify  miners  (1)  when  their 
exposure  exceeds  allowable  limits,  (2) 
when  they  have  a  significant  hearing 
loss,  and  (3),  if  appropriate,  when  the 
operator  obtains  residts  of  further 
audiological  evaluation. 

OSHA  requires  the  employer  to  notify 
each  employee  of  survey  results  if  they 
are  exposed  at  or  above  an  8-hour  T\VA 
of  85  dBA,  but  does  not  specify  time 
frames  or  mode  of  commimication.  In 
addition,  OSHA  requires  affected 
employees  to  be  informed,  in  writing 
within  21  days,  when  the  results  of 
audiometric  testing  indicate  an  STS. 
Other  notifications  are  required  based 
on  the  results  of  subsequent  audiological 
examination  and  testing. 


— ^Wbat  should  be  the  format  and  time 
frames  for  notifications?  What  wookl  be 
the  costs  and  benefits  of  su^ 
notificatioa  requirements  in  oitnln^ 

(3)  Warning  Signs 

MSHA  does  not  specifically  require 
posting  of  wanieg  signs  in  h^  noise 
areas,  as  required  for  other  minii^ 
hazards,  sudi  as  unsiqiporled  roof,  hig^ 
voltage,  and  blasting  agsats.  OSHA 
does  not  require  posting  Ugh  noise 
areas. 

— Should  MSHA  require  posting  of 
warning  signs  for  areas  exeeding  a 
specific  noise  level?  What  noise  level? 

Dated:  November  22, 1880. 
William  {.TattaraaO. 
Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc  ae-27817  Filed  11-28-80;  8t4S  am) 
sautM  cooe  4(io-<s-« 


30  CFR  Part  16 
RIN  1219-AAM 

Approval  nequlremente  for  Electrtc 
Detonators 

AOPiCT.  Mine  Safety  and  Health 

Administration,  Labor. 

Acnoic  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  in  the 
process  of  revising  the  undeigroond  coal 
mine  safety  standards  for  explosives 
and  blasting  and  related  requirements 
for  equipment  and  products  which  are 
approved  by  MSHA  for  use  in  blasting 
operations.  MSHA  has  already  issued 
final  rules  for  the  approval  and  use  of 
explosives.  The  final  rule  for  approval  of 
blasting  units  is  also  being  prepared  by 
the  Agency.  MSHA  is  seeking  comment 
on  the  need  to  develop  approval 
requirements  for  detonators. 
DATK:  Ail  commoits  and  information 
should  be  submitted  by  February  2, 1990. 
address:  Comments  should  be  sent  to 
Patricia  W.  SHvey,  Director,  Office  of 
Standards,  Regulations  and  Variances. 
MSHA.  Room  631,  Ballston  Tower  #3. 
4015  Wilson  Boulevard,  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  phone  (703)  235-19ia 

SUPPLEMENTARY  INFORMATION:  On  May 
8, 1984,  MSHA  published  a  notice  of 
availability  of  a  preproposal  draft  of 
approval  regulations  for  explosives  and 
related  blasting  equipment  in 
underground  coal  mines  (49  FR  19601), 
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including  one  for  approval  of  electric 
detonators.  On  November  18, 1988. 
MSHA  issued  final  rules  for  the 
approval  and  use  of  explosives  (53  FR 
46748.  53  FR  48768).  A  final  rule 
addressing  the  approval  of  blasting  units 
also  will  soon  be  issued.  However,  the 
Agency  has  not  further  addressed 
approval  of  detonators. 

Foreign  detonators  have  entered  the 
market  since  1987  which  require  an 
initiating  current  exceeding  the  tested 
capacity  of  blasting  units  approved 
under  30  CFR  part  25.  Tests  conducted 
in  1985  by  the  Bureau  of  Mines 
identified  a  domestic  detonator  with  a 
no-fire  current  level  characteristic  below 
that  which  is  commonly  accepted  as 
safe  in  the  explosives  industry.  A 
lowered  no-fire  characteristic  creates 
the  possibility  of  premature  detonation 
of  explosives  during  circuit  testing  or  a 
greater  sensitivity  to  stray  electrical 
currents.  Because  some  detonators 
currently  available  on  the  market  £ire 
incompatible  with  approved  blasting 
units  and  explosives,  MSHA  believes 
that  it  is  appropriate  to  reassess  the 
need  for  approval  requirements  for 
electric  detonators. 

Specific  Issues  Identified  for  Comment 

There  are  three  elements  present  in  an 
electric  blasting  system:  the  explosive. 
the  blasting  unit  and  the  electric 
detonator. 

Degraded  performance, 
incompatibility  or  improper  functioning 
of  any  of  these  elements  has  the 
potential  to  contribute  to  a  blasting 
accident  caused  by  incomplete  or 
premature  detonation  or  inisfired 
explosives.  Because  of  the  difficulty 
inherent  in  isolating  causal  factors  after 
explosives  accidents  occur,  Utile  data 
exist  to  indicate  and  identify  specific 
performance  problems.  Although  there  is 
an  absence  of  specific  data,  the 
Agency's  field  and  technical  experience 
indicate  that  the  potential  exists  for 
fault  in  all  portions  of  a  blasting  system 
including  the  detonator. 

In  this  advance  notice  of  proposed 
rulemaking,  MSHA  is  seeking  comments 
and  information  on  a  number  of  issues 


including  the  need  for  detonator 
approval  regulations  and  the  economic 
impact  such  regulations  would  have  on 
detonator  manufacturers  and  the  mining 
industry.  Commenters  should  provide 
detailed  rationale  to  support  their 
positions  based  upon  particular 
experiences,  technical  factors,  data  and 
industry  circumstances.  MSHA 
particulariy  requests  comments  on  the 
following  specific  issues: 

1.  Firing  current  To  ensure 
compatibility  and  proper  functioning  of 
detonators  with  MSHA  approved 
blasting  units,  the  required  firing  current 
characteristics  of  detonators  should  be 
defined  and  assessed.  MSHA  is  aware 
of  detonators  that  require  a  firing 
current  that  exceeds  the  tested  capacity 
of  approved  blasting  units. 

— What  firing  current  parameters 
should  be  addressed  to  ensure  reUable 
firing  in  a  blasting  circuit  containing 
multiple  detonators  and  to  ensure 
compatibility  with  MSHA  approved 
blasting  tmits? 

— What  testing  procedure  or  means  to 
assess  firing  current  characteristics 
should  be  considered? 

2.  Initiating  strength.  To  ensure  that 
detonators  possess  sufficient  strength  to 
initiate  all  types  of  MSHA  approved 
explosives,  the  initiating  strength  should 
be  defined  and  evaluated. 

— What  limits  should  be  established 
and  what  methods  or  tests  should  be 
considered? 

3.  No-fire/all-fire  current  To  protect 
detonators  against  sources  of 
extraneous  electrical  current  or  energy, 
a  minimum  no-fire  current  level  shoiUd 
be  established  for  detonators.  Tests  of 
some  detonators  by  the  Bureau  of  Mines 
show  reduced  no-fire  cturent  levels 
which  could  lead  to  detonation  of 
explosives  during  circuit  testing  or 
greater  sensitivity  to  detonation  from 
stray  electrical  currents. 

— What  no-fire  current  level  should  be 
established  and  what  methods  should 
be  used  to  determine  the  no-fire  current 
level  of  a  detonator. 

4.  Firing  time  accuracy.  One 
characteristic  of  a  detonator  is  the 
accuracy  of  its  firing  time  relative  to  its 


designated  delay  period.  If  the  range  of 
firing  time  of  one  designated  delay 
period  detonator  overlaps  the  range  of 
firing  time  of  a  different  designated 
delay  period  detonator,  then  loaded 
boreholes  will  fire  out  of  sequence  and  a 
blown  out  shot  can  result. 

— What  firing  time  accuracy  criteria 
should  be  considered  for  delay 
detonators  and  what  methods  should  be 
used  to  determine  this  parameter? 

5.  Arching.  An  arching  malfunction 
may  occur  when  the  magnitude  and 
duration  of  the  firing  current  are  of  such 
value  that  the  energy  delivered  to  a 
detonator  cannot  be  easily  dissipated. 
This  can  cause  erratic  firing  time,  shell 
rupture  or  ejection  of  the  sealing  plug. 
These  malfunctions  can  cause  misfiring 
of  explosives. 

— What  limits  should  be  considered  to 
prevent  arcing  of  detonators  when  used 
with  approved  blasting  units? 

— What  tests  or  methods  should  be 
utilized  to  evaluate  a  detonator's 
resistance  to  arcing? 

6.  Electrostatic  resistance  and 
shunting.  Extraneous  electrical  energy 
can  cause  unplanned  initiation  of  a 
detonator. 

— ^What  tests  or  methods  should  be 
used  to  evaluate  and  prevent  initiation 
of  a  detonator  from  electrostatic 
discharge  generated  from  a  static  charge 
and  to  determine  electrical  resistance 
and  adequate  shunting  of  detonators? 

7.  Leg  wire  insulation.  Detonator  leg 
wires  must  be  properly  insulated  to 
prevent  exposure  of  wire  and  potential 
shorting. 

— What  means  or  test  should  be 
utilized  to  evaluate  leg  wire  insulation? 

List  of  Subjects  in  30  CFR  Part  16 

Explosives.  Mine  safety  and  health. 
Reporting  and  recordkeeping 
requirements,  Research  and 
tmderground  mining. 

Dated:  Noveinb«r  S,  1989. 
William ).  TattarsaO. 
Assistant  Secretary  for  Mine  Safety  and 
Health. 
[FR  Doc  09-27818  Filed  11-28-89;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  136 

[FRL-3495-5] 
RIN  2040-AB58 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  Under  the  Clean  Water  Act 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule  with  request  for 

comments. 

summary:  This  proposed  rule  would 
amend  40  CFR  part  136  by  adding  new 
biological  measurements  and  test 
procedures  for  the  analysis  of  pollutants 
under  304(h)  of  the  Clean  Water  Act 
(CWA)  and  by  updating  others.  Table 
lA,  "List  of  Approved  Biological  Test 
Methods"  would  be  amended  by  (1) 
adding  methods  to  measure  the  toxicity 
of  pollutants  in  effluents  and  receiving 
waters  (including  short-term  methods 
for  estimating  the  acute  and  chronic   ' 
toxicity  to  freshwater  and  marine 
organisms);  (2)  adding  methods  to 
measure  mutagenicity;  (3)  adding 
methods  for  monitoring  viruses  in 
wastewaters  and  sludges;  and  (4) 
updating  citations  to  microbiological 
methods.  Under  the  national  policy  for 
development  of  water  quality-based 
permit  limits,  toxicity  tests  play  an 
important  role  in  the  issuance  of 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits. 
This  proposal  will  promote  uniformity  in 
the  test  methods  used  to  estimate  the 
potential  toxicity  of  discharged 
pollutants  to  aquatic  life  and  the  risk  to 
human  health. 

DATE:  Comments  on  this  proposal  must 
be  submitted  on  or  before  February  2. 
1990. 

ADDRESS:  Comments  on  this  proposal 
should  be  labeled  as  "section  304(h): 
Comments  on  Proposed  Rules"  and 
submitted  to:  Mr.  James  J.  Lichtenberg, 
Environmental  Monitoring  Systems 
Laboratory — Cincinnati,  U.S. 
Environmental  Protection  Agency.  26 
West  Martin  Luther  King  Drive, 
Cincinnati,  Ohio  45268. 

That  portion  of  the  public  docket 
proposed  for  incorporation  by  reference 
into  40  CFR  part  136  is  available  upon 
request  during  this  comment  period  from 
Mrs.  Betty  Thomas,  Environmental 
Monitoring  Systems  Laboratory — 
Cincinnati,  U.S.  Environmental 
Protection  Agency,  26  West  Martin 
Luther  King  Drive,  Cincinnati,  Ohio 
45288.  Telephone  Number  (513)  569- 
7302. 


The  entire  public  docket  wiQ  be 
available  for  inapection  from  8A)  a.m.  to 
4KX)  p.m.  in  EPA's  Public  Information 
Reference  Unit,  Room  M2904  (rear  of  die 
EPA  Library).  PM-211D,  401  M  Street. 
Southwest,  Washington,  DC  20160,  and 
at  the  Environmental  Monitoring 
Systems  Laboratory — Cincinnati,  at  the 
Ajidrew  W.  Breidenbach  Environmental 
Research  Center,  26  West  Martin  Lather 
King  Drive,  Cincinnati,  Ohio  45268,  ht)m 
8:00  a.m.  to  4:30  p.m.,  Monday  through 
Friday.  The  EPA  information  regulation 
(40  CFR  part  2)  allows  the  Agency  to 
charge  a  reasonable  fee  for  copying. 
FOR  FURTHER  INFORMATION  COITTACT: 
Mr.  James  J.  Lichtenberg  at  the  address 
listed  above,  or  call  (513)  569-7306. 

L  Authority 

Today's  proposal  is  pursuant  to  the 
authority  of  sections  301,  304(h),  and 
501(a)  of  the  CWA,  U.S.C  1251  ei.  seq. 
Section  301  forbids  anyone  to  (£schai<ge 
any  pollutant  into  navigable  waters 
unless  the  discharge  complies  with  a 
NPDES  permit,  issued  under  section  402 
of  the  CWA.  Subsection  304(h)  requires 
the  Administrator  to  "promulgate 
guidelines  establishing  test  procedures 
for  the  analysis  of  pollutants  that  shall 
include  the  factors  which  must  be 
provided  in  any  certification  piirsuant  to 
section  401  of  the  Act  or  permit 
applications  pursuant  to  section  402  of 
the  CWA."  Section  501(a)  authorizes  the 
Administrator  "to  prescribe  such 
regulations  at  are  necessary  to  carry  out 
his  function  under  the  Act." 

The  Administrator  has  also  made 
these  tests  methods  applicable  to 
monitoring  and  reporting  of  NPDES 
permits  (40  CFR  part  122,  subsections 
122.21, 122.41, 122.44,  and  123.25).  and 
implementation  of  the  pretreatment 
standards  issued  under  section  307  of 
the  CWA  (40  CFR  part  403,  subsections 
403.10  and  403.12). 

IL  Background 

A.  Analytical  Methods  Under  Part  136 

The  CWA  establishes  two  principal 
bases  for  effluent  limitations.  First, 
existing  discharges  are  required  to  meet 
technology-based  effluent  limitations 
that  reflect  the  best  available 
technology  economically  achievable. 
New  source  discharges  must  meet  the 
best  demonstrated  technology-based 
controls.  Second,  where  necessary, 
additional  requirements  are  imposed  to 
assure  attainment  and  maintenance  of 
water  quality  standards  establidicd  by 
the  States  under  section  303  of  tke 
CWA.  In  establishing  or  reviewing 
NPDES  permit  limits,  EPA  must  ensure 
that  the  limits  will  result  in  the 
attainment  of  water  quality  standards 


and  protect  designated  water  uses, 
including  an  adequate  margin  of  safety. 

To  ensure  compliance  with  these 
effluent  limitations,  EPA  has 
promulgated  regulations  providing 
nationally-approved  testing  procedures 
in  40  CFR  part  138.  Test  procedures  have 
previously  been  approved  for  262 
different  parameters.  Those  procedures 
apply  to  the  analysis  of  inorganic  (metal, 
non-metal,  mineral),  nutrient,  demand, 
residue,  radiological,  organic, 
bacteriological,  and  physical 
parameters.  Today's  proposal  would 
add  methods  to  the  list  of  nationally- 
approved  methods. 

An  equivalency  program  is  also 
provided  in  40  CFR  part  136.  Under  this 
program  the  Administrator  may  approve 
alternative  test  procedures  developed 
and  proposed  by  dischargers  or  other 
persons.  If  discharges  or  other  persons 
wish  to  use  such  alternate  test 
procedures,  they  must  apply  to  the  State 
or  Regional  EPA  permitting  office  (for 
limited  approval)  and  to  the  Director  or 
the  Environmental  Monitoring  and 
Support  Laboratory  (now  the 
Environmental  Monitoring  Systems 
Laboratory]  in  Cincinnati  (for 
nationwide  approval). 

Finally,  there  may  be  discharges  from 
some  particular  industries  which  need  to 
be  regulated  on  the  basis  of  parameters 
or  test  procedures  which  have  not  been 
proposed  and  approved  within  the  scope 
of  the  test  procedures  guidelines  under 
40  CFR  part  136.  EPA  may  include  such 
parameters  and  alternate  test 
procedures  within  the  rule-making  for 
these  industries  in  accordance  with  the 
provisions  prescribed  at  40  CFR  401.13, 
'Test  Procedures  for  Measurements." 

B.  Toxicity  Testing 

Until  recently.  Agency  programs  for 
the  control  of  toxic  discharges  were 
based  largely  on  effluent  limitations  for 
individual  chemicals.  Chemical-specific 
measurements  involve  the  use  of 
Idwratory-generated  water  quality 
criteria  or  State  standards  to  limit 
specific  toxicants  directly.  The  analysis 
of  those  chemicals  is  done  in  a 
comprehensive  testing  program  that, 
unlike  whole-effluent  testing,  attempts 
to  consider  a  range  of  toxic  endpoints 
including  human  health  impact  and 
bioaccumulation.  Once  a  criterion  is 
developed,  the  number  is  applied  as  a 
permit  limit  to  ensure  that  the  level  of 
that  toxicant  is  not  exceeded  in  the 
discharge. 

Data  on  the  toxicity  of  substances  to 
aquatic  onanisms,  however,  are 
arailabie  for  only  a  limited  number  of 
eknents  and  compounds.  Effluent 
limitations  on  specific  compounds, 
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therefore,  do  not  necessarily  provide 
adequate  protection  for  aquatic  life 
when  the  toxicity  of  effluent 
components  is  not  known,  effects  of 
effluent  components  are  additive, 
synergistic,  or  antagonistic,  and/or 
when  an  effluent  has  not  been 
chemically  characterized.  In  such 
situations,  it  is  often  more  feasible  to 
examine  the  whole  effluent  toxicity  and 
instream  impacts  using  biological 
methods  rather  than  attempt  to  identify 
all  toxic  pollutants,  determine  the 
effects  of  each  a  pollutant  individually, 
and  then  attempt  to  assess  their 
collective  effect. 

In  wh"!«>  effluent  toxicity  testing, 
toxicity  itself  can  be  used  as  the  effluent 
parameter.  The  toxicants  creating  that 
toxicity  need  not  be  specifically 
identified  or  controlled  where  the 
effluent's  toxicity  is  limited.  An  analogy 
between  effluent  toxicity  and 
biochemical  oxygen  demand  (BOD)  can 
be  drawn.  Both  are  measurements  of  a 
biological  effect.  Both  can  be  qualified. 
In  neither  case  are  the  causative  agents 
of  the  biological  effect  specifically 
identified.  Thus,  whole  effluent  toxicity 
is  like  BOD  in  that  it  is  a  useful 
parameter  for  reducing  an  undesirable 
effect  caused  by  the  discharge  of  a 
complex  mixture  of  waste  materials. 

The  Declaration  of  Coals  and  Policy 
at  section  101(a)(3)  of  the  Act  states  that 
"it  is  the  national  goal  that  the  discharge 
of  toxic  pollutants  in  toxic  amounts  be 
prohibited."  Section  502  (13),  describes 
toxic  pollutants  as  "*  *  *  those 
pollutants,  or  combinations  of 
pollutants,  including  disease-causing 
agents,  which  after  discharge  and  upon 
exposure,  ingestion,  inhalation  or 
assimilation  into  any  organism,  either 
directly  from  the  environment  or 
indirectly  by  ingestion  through  food 
chains,  will,  on  the  basis  of  information 
available  to  the  Administrator,  cause 
death,  disease,  physiological 
malfunctions,  behavioral  abnormalities, 
physical  deformation,  birth  defects, 
genetic  mutations,  and  cancer."  Today's 
proposed  rule  would  establish 
procedures  to  measure  some  of  these 
effects.  Owners  or  operators  of  NPDES 
facilities  may  be  required  to  perform  one 
or  more  of  these  tests  to  assure 
compliance  with  relevant  water  quality 
standards.  Both  the  DC  and  Ninth 
Circuit  Courts  of  Appeals  have  recently 
upheld  EPA's  authority  to  set  and 
measure  limits  on  toxicity  without 
regulating  specific  toxic  pollutants 
(NRDC  v.  EPA  No.  86-1607  Slip  Op..  D.C. 
Cir.  SepL  20, 1988;  NRDC  et  al.  v.  EPA 
No.  86-7390  Slip  Op..  9th  Cir..  Dec.  5, 
1988). 


C.  EPA  '8  Policy  on  Effluent  Toxicity 
Testing 

To  achieve  the  goals  of  the  Federal 
water  pollution  control  legislation, 
extensive  effluent  toxicity  screening 
programs  were  conducted  during  the 
19708  by  the  EPA  regional  and  state 
programs  and  permittees.  Acute  toxicity 
tests  (USEPA,  1975.  Methods  for  Acute 
Toxicity  Tests  with  Fish. 
Macroinvertebrates,  and  Amphibians, 
National  Water  Quality  Research 
Laboratory,  Duluth,  Minnesota;  Peltier, 
1978,  Environmental  Monitoring  Systems 
Laboratory,  USEPA.  Cincinnati,  Ohio, 
EPA/600/4-78/012)  were  used  to 
measure  effluent  toxicity  and  to 
estimate  the  effects  of  toxic  effluents  on 
aquatic  life  in  receiving  waters.  During 
this  period,  short-term  inexpensive 
methods  were  not  available  to  detect 
the  more  subtle,  low-level,  long-term 
(chronic),  adverse  effects  (such  as 
reduction  in  growth  and  reproduction, 
and  occurrence  of  terata)  of  effluents  on 
aquatic  organisms.  Rapid  developments 
in  toxicity  test  methods  during  the  past 
five  years,  however,  have  resulted  in  the 
availability  of  several  methods  that 
permit  detection  of  the  low-level, 
adverse  effects  (chronic  toxicity)  of 
effluents  to  freshwater  and  marine 
organisms  in  nine  days  or  less. 
As  a  result  of  the  increased 
awareness  of  the  value  of  effluent 
toxicity  test  data  for  toxics  control  in 
the  water  quality  program  and  the 
NPDES  permit  program,  the  EPA  issued 
a  national  policy  statement  entitled, 
"Policy  for  the  Development  of  Water 
Quality-Based  Permit  Limitations  for 
Toxic  Pollutants,"  in  the  Federal 
Register  Vol.  49,  No.  48.  Friday.  March  9. 
1984  (p.  9016). 

This  new  Agency  policy  recommends 
the  use  of  toxicity  data  to  assess  and 
control  the  discharge  of  toxic  pollutants 
to  the  nation's  waters  through  the 
NPDES  permits  program.  The  policy 
states:  "Biological  testing  of  effluents  is 
an  important  aspect  of  the  water 
quality-based  approach  for  controlling 
toxic  pollutants.  Effluent  toxicity  data, 
in  conjunction  with  other  data,  can  be 
used  to  establish  control  priorities, 
assess  compliance  with  state  water 
quality  standards,  and  set  permit 
limitations  to  achieve  those  standards." 

The  1984  Agency  policy  also 
addresses  the  technical  approach  for 
assessing  and  controlling  the  discharge 
of  toxic  pollutants  to  the  nation's  waters 
through  the  NPDES  permit  program. 
Application  of  chemical  and  biological 
methods  for  assuring  that  effluent 
discharges  are  regulated  in  accordance 
with  federal  and  state  requirements  was 
discussed.  The  policy  further  stated  that 


"EPA  will  use  an  integrated  strategy 
consisting  of  both  biological  and 
chemical  methods  to  address  toxic  and 
non-conventional  pollutants  from 
industrial  and  municipal  sources.  In 
addition  to  enforcing  specific  discharge 
limits  for  toxic  pollutants,  EPA  and  the 
States  will  use  biological  techniques  and 
available  data  on  the  biological  effects 
of  chemicals  to  assess  toxicity  impacts 
and  human  health  hazards  based  on  the 
general  standards  of  'no  toxic  materials 
in  toxic  amounts'." 

To  provide  additional  guidance  on  the 
implementation  of  the  biomonitoring 
policy,  a  technical  support  document  on 
the  use  of  effluent  and  receiving  water 
toxicity  data  was  published  in 
September  1985  by  the  Office  of  Water 
Enforcement  and  Permits  (OWEP)  and 
the  Office  of  Water  Regulations  and 
Standards  (OWRS)  {'Technical  Support 
Document  for  Water  Quality-Based 
Toxics  Control,"  Office  of  Water 
Enforcement  and  Permits,  USEPA. 
Washington.  DC,  Sept.  1985).  The 
"Permit  Writer's  Guide  to  Water 
Quality-Based  Permitting  for  Toxic 
PoUutanU  (EPA-440/4-87/005),"  also 
provides  important  background 
information  on  the  use  of  part  136 
methods. 

Because  of  the  new  Agency  pohcy,  the 
use  of  effluent  toxicity  tests  has 
increased  steadily  within  the  EPA  and 
state  NPDES  programs  to  identify  toxic 
discharges,  and  by  permittees  as  a  self- 
monitoring  tool  (USEPA,  1979,  Interim 
NPDES  Compliance  Biomonitoring 
Inspection  Manual.  Washington,  DC).  To 
meet  USEPA  program  needs,  the 
Environmental  Monitoring  Systems 
Laboratory — Cincinnati  (EMSL- 
Cincinnati)  prepared  standardized  acute 
and  chronic  toxicity  methods  to 
minimize  intralaboratory  and 
interlaboratory  variability  in  toxicity 
tests  conducted  by  USEPA  regional  and 
state  programs  and  NPDES  permittees. 

D.  Related  Rulemaking  to  Measure  the 
Acute  Toxicity  of  Drilling  Fluids  to 
Marine  Organisms 

On  August  26, 1985,  EPA  proposed  at 
50  FR  34592,  effluent  limitations 
guidelines  and  new  source  performance 
standards  applicable  to  the  Oil  and  Gas 
Extraction  Point  Source  Category. 
Offshore  Category.  That  notice  included 
a  proposed  test  method  to  determine  the 
acute  toxicity  of  the  suspended 
particulate  phase  (SPP)  of  drilling  fluids 
using  Mysidopsis  bahia.  In  a  notice  of 
data  availability  published  at  53  FR 
41356  (October  21, 1988),  the  Agency 
stated  that  it  is  conducting  a  further 
evaluation  of  the  proposed  test  method 
as  part  of  the  offshore  subcategory 
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rulemaking.  The  proposed  test  method 
would  be  applicable  to  the  measurement 
of  the  toxicity  of  laboratory-formulated 
drilling  fluids,  and  drilling  fluids  that 
have  been  used  in  bore  holes.  EPA 
intends  to  codify  the  final  test  methods 
at  40  CFR  part  136  at  a  later  date. 

E.  Precision  and  Accuracy  of  the 
Proposed  Test  Methods 

In  approving  prior  part  136  methods. 
EPA  characterized  the  precision  and 
accuracy  of  the  methods.  Information  on 
the  single  laboratory  precision  of  each 
of  the  proposed  tests  is  included  with 
the  method  in  the  respective  toxicity  test 
manual  provided  in  the  rulemaking 
docket.  The  methods  in  this  proposal 
have  precision  profiles  comparable  to 
previously  established  part  136  methods. 
Accordingly,  EPA  believes  the  precision 
profiles  are  acceptable.  The  precision 
profiles  have  no  further  regulatory 
impact  than  data  by  which  testers  can 
compare  their  own  results. 

When  measuring  the  amount  of  a 
specific  chemical  analyte,  it  is  possible 
to  prepare  samples  with  a  known 
concentration.  From  these  samples  one 
can  test  for  the  bias  of  a  methoid  by 
determining  deviations  from  the  true 
value.  The  biological  methods  in  this 
proposal  cannot  be  characterized  in  a 
similar  fashion  because  there  is  no  way 
of  measuring  a  certain  amount  of 
toxicity,  for  example,  and  mixing  it  in  a 
solution  to  create  a  sample  with  a  true 
reference  toxicity  value.  Our  knowledge 
of  the  toxic  effects  of  chemicals, 
complex  mixtures  in  effluents,  and 
surface  waters,  is  gained  from  the 
biological  test  itselt  and  is  dependent 
upon  the  nature  of  the  test  organisms. 
While  test  results  can  be  compared, 
there  is  no  true  value  from  which  to 
measure  deviations  and  to  determine 
bias  or  accuracy. 

III.  Methods  for  Measuring  the  Toxicity 
of  Effluents  and  Surface  Waters  to 
Aquatic  Organisms 

A.  Methods  to  Measure  the  Acute 
Toxicity  of  Effluents  to  Freshwater  and 
Marine  Organisms 

EPA  is  today  proposing  methods  to 
measure  the  acute  toxicity  of  effluents  to 
five  freshwater  and  marine  organisms, 
including  three  invertebrates  and  two 
fish,  as  described  in  the  Agency 
methods  manual  (EPA/600/4-85/013): 
(1)  a  24-48  hour  acute  toxicity  test  for 
the  daphnids,  Daphnia  pulex  and  D. 
magna.  (2)  a  96  hour  acute  toxicity  test 
for  the  mysid,  Mysidopsis  bahia,  and  (3) 
a  96  hour  acute  toxicity  test  for  fathead 
minnows.  Pimephales  promeias,  and  the 
Atlantic  silverside.  Menidia  menidia. 


This  document  is  in  the  rulemaking 
record. 

The  first  toxicity  test  methods 
developed  specifically  for  effluents  were 
published  by  EMSL-Cincinnati  in  1978 
(EPA/800/4-78/0121.  The  methods, 
developed  by  the  Fioassay 
Subcommittee  of  the  Biological 
Advisory  Committee  sponsored  by 
EMSL-Cincinnati,  were  updated, 
expanded,  and  republished  in  1985 
(EPA/600/4-65/013). 

The  1985  manual  includes  a 
preliminary  range-finding  test  a 
screening  test  and  deHnitive,  multi- 
concentration,  static  and  flow-through 
toxicity  tests.  Also  included  are 
guidelines  on  laboratory  safety,  quality 
assurance,  facilities  and  equipment 
effluent  sampling  and  holding  times, 
dilution  water,  test  species  selection  and 
handling,  data  interpretation  and 
utilization,  report  preparation,  organism 
culturing,  and  dilutor  and  mobile 
bioassay  laboratory  design. 

Prior  to  publication,  the  1985  test 
methods  received  extensive  Agency  and 
public  review.  Copies  of  the  draft  1985 
methods  manual  were  sent  to 
approximately  300  persons  representing 
a  broad  cross-section  of  public  and 
private  agencies,  including  major  trade 
organizations,  large  industries,  large 
environmental  consulting  firms, 
universities,  state  and  interstate  water 
pollution  control  agencies,  and  other 
Federal  agencies. 

The  acute  toxicity  tests  in  the  manual 
involve  exposure  of  20  test  organisms  to 
each  of  five  effluent  concentrations  and 
a  control  water.  The  test  duration 
depends  on  the  test  species,  and  ranges 
from  a  few  hours  for  screening  tests  to 
96  hours  for  definitive  tests  with  fish 
and  some  invertebrates.  The  manual 
includes  a  list  of  recommended 
freshwater  and  marine  test  organisms, 
and  provides  summaries  of  test 
conditions  for  five  of  the  most 
commonly  used  organisms — Daphnia. 
Ceriodaphnia,  fathead  minnows, 
mysids.  and  silversides. 

The  tests  described  in  this  manual  are 
based  on  the  cumulative  experience  of 
USEPA  regional  and  state  effluent 
toxicity  monitoring  programs  acquired 
during  the  past  decade.  The  testa  are 
used  to  determine  the  effluent 
concentration,  expressed  as  a  percent 
volume,  that  causes  the  death  of  50%  of 
the  organisms  (LC50)  within  the 
prescribed  test  period.  Where  death  is 
not  easily  detected,  such  as  with  some 
invertebrates,  immobilization  is 
considered  equivalent  to  death  (EC50). 
Methods  for  determining  the  LC50  (or 
EC50)  include  graphical  and  Probit 
analyses. 


The  data  are  used  to  predict  potential 
acute  and  chronic  toxicity  in  the 
receiving  water,  based  on  the  LC50  (or 
EC50)  and  appropriate  dilution, 
application,  and  persistence  factors.  The 
tests  are  conducted  as  a  part  of  NIHDES 
applications,  compliance  biomonitoring 
inspections,  performance  audit 
inspections,  and  special  investigations. 
The  tests  are  performed  in  a  central  test 
laboratory  or  are  conducted  on-site  by 
the  regulatory  agency  or  the  permittee. 
Acute  toxicity  tests  can  be  used  in 
toxicity  reduction  evaluations  to  identify 
toxic  waste  streams  within  plants,  to  aid 
in  the  development  and  implementation 
of  toxicity  reduction  plans,  and  also  can 
be  used  to  compare  and  control  the 
effectiveness  of  various  treatment 
technologies  for  a  given  type  of  industry, 
irrespective  of  the  receiving  water 
(Federal  Register  Vol.  49,  No.  48,  Friday, 
March  9, 1984,  p.  9016). 

Two  types  of  acute  toxicity  tests, 
static  and  flow-through,  are  described. 
The  selection  of  the  test  type  will 
depend  upon  the  objectives  of  the  test 
available  resources,  requirements  of  the 
test  organisms,  and  effluent 
characteristics,  such  as  fluctuations  in 
effluent  toxicity.  Special  environmental 
requirements  of  some  oiganisms  (such 
as  flowing  water,  or  fluctuating  water 
levels)  may  preclude  the  use  of  static 
tests. 

Static  tests  include:  (1)  Non-renewal 
tests  in  which  the  test  organisms  are 
exposed  to  the  same  effluent  solution  for 
the  duration  of  the  test,  and.  (2)  renewal 
tests  in  which  the  test  organisms  are 
exposed  to  a  fresh  solution  of  the  same 
concentration  of  effluent  every  24  hours 
or  other  prescribed  interval,  either  by 
transferring  the  test  organisms  from  one 
test  chamber  to  another  or  by  replacing 
all  or  a  portion  of  the  effluent  solution  in 
the  test  chambers.  The  renewal  system 
is  preferred  because  interfering  factors 
such  as  toxicant  adsorption  on  the  walls 
of  the  test  chambers,  volatilization, 
uptake  by  test  organisms  and 
metabolism  may  affect  toxicity. 

Two  types  of  flow-through  tests  are 
described:  (1)  Effluent  is  pumped 
continuously  from  the  sampling  point 
directly  to  the  dilutor  system:  and  (2) 
effluent  grab  or  composite  samples  are 
collected  periodically,  placed  in  a  tank 
adjacent  to  the  test  laboratory,  and 
pumped  continuously  from  the  tank  to 
the  dilutor  system.  The  flow-through 
method  employing  continuous  effluent 
sampling  is  the  preferred  method  for  on- 
site  tests.  Because  of  the  large  volume 
(often  400  L/day)  of  effluent  normally 
required,  flow-through  tests  are 
generally  considered  too  costly  and 
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impractical  to  conduct  at  off-site 
laboratories. 

Parameters  and  Units 

The  results  of  the  test  are  reported  as 
acute  toxicity  (LC50  or  EC50:  Lethal 
Concentration — 50.  or  Effective 
Concentration — 50)  expressed  in  percent 
effluent,  which  is  the  concenfration  of 
effluent  causing  death  (or 
immobilization,  or  other  adverse  effect) 
in  50%  of  the  test  organisms. 

Precision 

Data  on  single  laboratory  precision 
from  92  reference  toxicant  tests  with 
three  species  are  provided  in  the  manual 
(EPA/600/4-85/013). 

Data  on  multi-laboratory  precision 
from  153  reference  toxicant  tests  with 
six  species  are  also  provided  in  the 
manual. 

Comments 

EPA  solicits  comments  on  the  acute 
toxicity  tests  for  such  factors  as  the 
recommended  species,  dilution  water, 
effluent  sampling  methods,  test 
conditions  (age  of  organisms,  number  of 
test  organisms  per  treatment  effluent 
concentration  interval,  temperature, 
food  and  feeding  regime,  etc.),  data 
analysis  techniques,  and  data 
interpretation. 

B.  Short-Term  Methods  to  Estimate  the 
Chronic  Toxicity  of  Effluents  and 
Surface  Waters  to  Freshwater. 
Estuarine.  and  Marine  Organisms 

EPA  today  is  proposing  two  sets  of 
short-term  chronic  toxicity  test  methods: 
(1)  Four  methods  for  freshwater 
organisms  and  (2)  six  methods  for 
estuarine  and  marine  organisms,  found 
in  the  USEPA  methods  manuals,  "Short- 
term  Methods  for  Estimating  the  Chronic 
Toxicity  of  Effluents  and  Surface 
Waters  to  Freshwater  Organisms 
Second  Edition"  {EPA/600/4-89/001), 
and  "Short-term  Methods  for  Estimating 
the  Chronic  Toxicity  of  Effluents  and 
Receiving  Waters  to  Estuarine  and 
Marine  Organisms"  (EPA/600/4-87/ 
028),  respectively.  The  tests  are  used  to 
estimate  one  or  more  of  the  following: 
(1)  The  chronic  toxicity  of  effluents 
collected  at  the  end  of  the  discharge 
pipe  and  tested  with  a  standard  dilution 
water;  (2)  the  chronic  toxicity  of 
effluents  collected  at  the  end  of  the 
discharge  pipe  and  tested  with  dilution 
water  consisting  of  non-toxic  receiving 
water  collected  upstream  or  beyond  the 
influence  of  the  outfall,  or  with  other 
uncontaminated  surface  water  or 
standard  dilution  water  having 
approximately  the  same  hardness  or 
salinity  as  the  receiving  water, 
depending  on  the  nature  of  the  receiving 


water  (fresh  or  saline)  and  test 
organisms;  (3)  the  toxicity  of  diluted 
effluent  in  the  receiving  water 
downstream  or  at  increasing  distance 
from  the  outfall;  and  (4)  the  effects  of 
muUtiple  discharges  on  the  quality  of  the 
receiving  water.  The  tests  may  also  be 
useful  in  developing  site-specific  water 
quality  criteria. 

The  use  of  short-term,  subchronic  and 
chronic  toxicity  tests  in  the  NPDES 
Program  is  recommended  in  the  1984 
USEPA  policy  on  water-quality  based 
permit  limits.  The  short-term  chronic 
methods  are  more  effective  analytical 
tools  because  they  provide  a  more  direct 
estimate  of  the  effects  of  toxic  effluents 
in  receiving  waters  than  was  provided 
by  acute  toxicity  tests,  at  a  greatly 
reduced  level  of  effort  compared  to 
earlier  chronic  toxicity  test  methods  (i.e. 
fish  full-life-cycle  chronic  and  30-day 
early  life-stage  tests,  and  the  21-  to  28- 
day  invertebrate  life-cycle  tests).  The 
endpoints  generally  used  in  chronic  tests 
are  growth  and  reproduction.  The  effects 
include  the  synergistic,  antagonistic,  and 
additive  effects  of  all  the  chemical, 
physical,  and  biological  components 
that  adversely  affect  the  physiological 
and  biochemical  functions  of  the  test 
organisms. 

1.  Short-Term  Chronic  Toxicity  Test 
Methods  for  Freshwater  Organisms 

The  proposed  toxicity  test  methods 
for  freshwater  organisms  are  found  in 
the  manual  "Short-Term  Methods  for 
Estimating  the  Chronic  Toxicity  of 
Effluents  and  Surface  Waters  to 
Freshwater  Organisms,  Second  Edition 
(EPA/600/4-89/001)."  This  manual 
describes  four-  to  seven-day  methods  for 
estimating  the  chronic  toxicity  of 
effluents  and  receiving  waters  to  three 
species:  (1)  The  fathead  minnow. 
Pimephales  promelus;  (2)  the 
cladoceran.  Ceriodaphnia  dubia;  and  (3) 
the  alga.  Selenastrum  capricomutum. 
Guidelines  are  also  included  on 
laboratory  safety,  quality  assurance, 
facilities  and  equipment  dilution  water, 
effluent  sampling  and  holding,  data 
analysis,  report  preparation,  and 
organism  culturing  and  handling. 
Listings  and  machine-readable  copies  of 
computer  programs  for  statistical 
analysis  of  the  data  referred  to  in  the 
manual  are  available  from  EMSL- 
Cincinnati. 

a.  The  proposed  short-term  chronic 
tests  are: 

(1)  Method  1000.0:  Fathead  Minnow 
[Pimephales  promeias]  Larval  Survival 
and  Growth  Test.  Larvae  (perferrably 
less  than  24  hours  old)  are  exposed  to  a 
control  water  and  at  least  five 
concentrations  of  effluent  or  to 
receiving  water  for  seven  days.  Test 


results  are  based  on  the  survival  and 
weight  of  the  larvae  in  test  solutions, 
compared  to  the  controls. 

(2)  Method  1001.0:  Fathead  Minnow 
[Pimephales  promeias)  Embryo-larval 
Survival  and  Teratogenicity  Test 
Fathead  minnow  embryos  are  exposed 
in  a  static  renewal  system  to  a  control 
water  and  five  different  concentrations 
of  effluent  or  to  receiving  water,  from 
shortly  after  egg  fertiiiration  to  hatch, 
and  the  larvae  are  exposed  an 
additional  four  days  posthatch  (total  of 
eight  days).  Test  results  are  based  on 
the  combined  frequency  of  both 
mortality  and  gross  morphological 
deformities  (terata)  in  test  solutions, 
compared  to  the  controls.  The  test  is 
useful  for  screening  for  teratogens 
because  organisms  are  exposed  during 
embryonic  development. 

(3)  Method  1002.0:  Ceriodaphnia 
dubia  Survival  and  Reproduction  test. 
Ceriodaphnia  neonates  are  exposed  to  a 
control  water  and  at  least  five  different 
concentrations  of  effluent  or  to 
receiving  water,  in  a  static  renewal 
system  for  seven  days.  Test  results  are 
based  on  siuvival  and  reproduction  in 
test  solutions,  compared  to  the  controls, 

(4)  Method  1003.0:  Algal  [Selenastrum 
capricomutum]  Growth  Test.  A 
Selenastrum  population  is  exposed  to  a 
control  water  and  to  at  least  five 
different  concentrations  of  effluent  or  to 
receiving  water,  in  a  static  system,  for 
96  hours.  The  population  responses  in 
test  solutions  is  compared  to  the 
controls  in  terms  of  changes  in  cell 
density  (cell  counts  per  milliUter), 
biomass,  chlorophyll  content,  or 
absorbance. 

b.  Parameters  and  Units:  The  results  of 
the  short-term  chronic  toxicity  tests  with 
effluents  are  expressed  as  the  NOEC. 
which  is  the  highest  percent  effluent 
concentration  at  which  no  adverse  effect 
on  survival,  growth,  or  reproduction  is 
observed. 

c.  Precision:  The  precision  of  the 
freshwater  chronic  toxicity  tests  is 
discussed  in  the  respective  methods 
sections  in  the  methods  manual  (EPA/ 
600/4-89/001).  Results  from  repetitive 
tests  generally  fall  within  one 
concentration  interval  of  the  median 
value. 

2.  Short-Term  Chronic  Toxicity  Test 
Methods  for  Estuarine  and  Marine 
Organisms 

The  proposed  short-term  chronic 
toxicity  tests  for  estuarine  and  marine 
organisms  are  contained  in  the  manual, 
"Short-term  Methods  for  Estimating  the 
Chronic  Toxicity  of  Effluents  and 
Surface  Waters  to  Estuarine  and  Marine 
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Organisms"  (EPA/600/4-67/028).  This 
manual  describes  six  short-term  (one- 
hour  to  nine-day]  methods  for  estimating 
the  chronic  toxicity  of  eflluents  and 
receiving  waters  to  five  species:  The 
sheepshead  minnow,  Cyprinodon 
variegatus;  the  inland  silverside, 
Menidia  beryllina;  the  mysid. 
Mysidopsia  bahicr,  the  sea  urchin. 
Arbacia  punctulata;  and  the  red 
macroalga,  Champia  parvula. 
Guidelines  are  also  included  on 
laboratory  safety,  quahty  assurance, 
facilities  and  equipment,  dilution  water. 
effluent  sampling  methods  and  holding 
times  and  temperatures,  data  analysis, 
report  preparation,  and  organism 
culturing  and  handling.  Listings  and 
machine-readable  copies  of  computer 
programs  for  data  analysis  referred  to  in 
the  manual  are  available  from  EMSL- 
Cincinnati. 

a.  The  proposed  ahort-tenn  chronic 
tests  are: 

(1)  Method  1004.0:  Sheepshead 
Minnow  (Cyprinodon  variegatus)  Larval 
Survival  and  Growth  Test.  Larvae 
(preferrably  less  than  24  hours  old)  are 
exposed  for  seven  days  in  a  static 
renewal  system  to  a  control  water  and 
at  least  five  concentrations  of  eHluent, 
or  to  receiving  water.  Test  results  are 
based  on  the  survival  and  weight  of  the 
larvae  in  test  solutions,  compared  to  the 
controls. 

(2)  Method  1005.0:  Sheepshead 
Minnow  [Cyprinodon  variegatus) 
Embryo-larval  Survival  and 
Teratogenicity  Test  Sheepshead 
minnow  embryos  are  exposed  in  a  static 
renewal  system  to  a  control  water  and 
at  least  Hve  different  concentrations  of 
effluent,  or  to  receiving  water,  from 
shortly  after  fertilization  of  the  eggs  to 
hatch,  and  the  larvae  are  exposed  for  an 
additional  four  days  posthatch  (total  of 
nine  days).  Test  results  are  based  on  the 
combined  frequency  of  both  mortality 
and  gross  morphological  deformities 
(terata)  in  the  test  solutions,  compared 
to  the  controls.  The  test  is  useful  in 
screening  for  teratogens  because 
organisms  are  exposed  during 
embryonic  development. 

(3)  Method  1006.0:  Inland  silverside 
(Menidia  beryllina).  Larval  Survival  and 
Growth  Test.  Larvae  (preferably  7-11 
days  old)  are  exposed  seven  days  in  a 
static  renewal  system  to  a  control  water 
and  at  least  five  concentrations  of 
effluent,  or  to  receiving  water.  Test 

re-  ;i!ts  are  based  on  the  survival  and 
V  sight  of  the  larvae  in  the  test  solutions. 
compared  to  the  controls. 

(4)  Method  1007.0:  Mysidopsis  bahia 
Survival,  Growth,  and  Fecundity  Test. 
Seven-day  old  mysids  are  exposed 
seven  days  in  a  static  renewal  system  to 
a  control  water  and  at  least  five 


different  concentrations  of  effluent,  or  to 
receiving  water.  Test  results  are  based 
on  survival,  growth,  and  egg  production 
of  the  mysids  in  the  test  solutions, 
compared  to  the  controls. 

(5)  Method  1008.0:  Arbacia  punctulata 
Fertilization  Test.  Arbacia  sperm  are 
exposed  one  hour  in  a  static  system  to 
control  medium  and  at  least  five 
concentrations  of  effluent,  or  to 
receiving  water.  Eggs  are  then  added  to 
the  sperm  and  both  are  exposed  for  an 
additional  20  min.  The  response  is 
measured  in  terms  of  the  percent 
fertilization  of  the  eggs  compared  to  the 
control. 

(6)  Method  1009.0:  Champia  parvula 
Reproduction  Test.  Branches  of  male 
and  female  plants  are  placed  together 
for  48  hours  in  a  static  system  and 
exposed  to  a  control  medium  and  at 
least  five  concentrations  of  effluent,  or 
in  receiving  water.  The  exposed  plants 
are  then  transferred  to  control  medium 
for  a  recovery  period  of  5-7  days.  After 
the  recovery  period,  the  number  of 
reproductive  structures  (cystocarps)  that 
develop  on  the  female  plants  as  a  result 
of  fertilization  in  the  test  solutions  are 
compared  to  the  controls. 

b.  Parameters  and  Units:  The  results 
of  the  estuarine  and  marine  short-term 
chronic  toxicity  tests  with  effluents  are 
expressed  as  the  NOEC,  which  is  the 
highest  percent  effluent  concentration  at 
which  no  adverse  effect  on  survival, 
growth,  or  reproduction  is  observed. 

c.  Precision:  The  precision  of  the 
chronic  toxicity  tests  is  discussed  in  the 
respective  methods  sections  in  the 
manual.  Results  from  repetitive  tests 
generally  fall  within  one  concentration 
interval  of  the  median  value. 

3.  Comments: 

EPA  solicits  comments  on  the 
freshwater  and  marine  short-term 
chronic  toxicity  tests  for  such  factors  as 
the  recommended  test  species,  the 
quality  of  dilution  water,  effluent 
sampling  methods,  test  conditions  (age 
of  organisms,  number  of  test  organisms 
per  treatment,  number  of  replicate  test 
chambers,  effluent  concentration 
intervals,  temperature,  test  duration, 
food  and  feeding  regime,  etc.),  data 
analysis  techniques,  and  data 
interpretation. 

IV.  Methods  to  Measure  the 
Mutagenicity  (Genotoxicity)  of 
Wastewaters,  Sludges,  and  Surface 
Waters 

EPA  is  today  proposing  as  a 
mutagenicity  test  method  the  Ames  Test 
described  in  Interim  Procedures  for 
Conducting  the  Salmonella/Microsomal 
Mutagenicity  Assay  (Ames  Test), 
Environmental  Monitoring  Systems 


Laboratory,  USEPA,  Las  Vegas,  Nevada, 
EPA/600/4-82/068,  which  is  based  on 
Ames  et  al,  1975.  Mutation  Res.  31:347. 
The  test  involves  the  use  of  specially 
developed  histidine-dependent 
Salmonella  typhimurium  that  are 
reverted  to  histidine  independence 
when  exposed  to  mutagenic  agents. 
Generally,  four  strains  are 
recommended,  TA98,  TAlOO,  TA1535. 
and  TA1537.  Strain  TA97  may  be  used 
in  lieu  of  or  in  addition  to  strain  TA1537 
(Kier,  L  D.,  D. ).  Brusick,  A.  E.  Auletta, 
E.  S.  Von  Halle,  M.  M.  Brown,  V.  F. 
Simmon,  V.  Dunkel,  J.  McCann,  K. 
Moretelmans,  M.  Prival,  T.  K.  Rao,  and 
V.  Ray,  1986.  "The  Salmonella 
/yp/»/mur/u/7j/Mammalian  Microsomal 
Assay.  A  Report  of  the  U.S. 
Environmental  Protection  Agency  Gene- 
Tox  Program."  Mut.  Res.  168:69-240). 
Additional  strains  may  be  used  to  detect 
mutagans  not  currently  identified  by  the 
Ames  Test  (Maron  and  Ames,  1984. 
Revised  Methods  for  the  Salmonella 
Mutagenicity  Test.  In:  B.).  IGlbey,  et  aL. 
eds..  Handbook  of  Mutagenicity  Test 
Procedures.  Second  edition.  Elsevier 
Science  Publishers). 

Section  502(13)  of  the  CWA  defines 
mutagenic  (genotoxic)  agents  as  toxic 
substances  subject  to  control.  Mutagenic 
activity  has  been  reported  in  both 
domestic  and  industrial  waste 
discharged  to  surface  waters  and  has 
been  included  in  the  Agency's  toxics 
control  strategy.  Mutagenicity  tests  are 
used  world-wide  to  monitor  for 
mutagens  in  environmental  samples. 
They  are  performed  routinely  on 
effluents  in  some  municipal  and  EPA 
monitoring  laboratories  and  are 
included  in  state  toxics  control 
programs. 

Concern  about  exposure  to  mutagenic 
agents  in  the  environment  is  based  on 
the  understanding  that  chemicals  that 
damage  the  DNA  of  cells  may  lead  to 
severe  health  consequences.  Damage  to 
the  DNA  in  reproductive  cells  may  lead 
to  development  of  heritable  mutations  or 
birth  defects,  while  interruption  of  the 
genetic  control  of  cells  may  trigger 
carcinogenicity.  Some  carcinogens 
modify  the  genetic  material  directly 
(genotoxic  carcinogens)  while  others 
may  modify  the  expression  of  cellular 
genetic  control  (nongenotoxic 
carcinogens). 

The  Ames  Test  is  designed  to  detect 
intrinsic  mutagenic  potential,  but  will 
not  detect  nongenotoxic  carcinogens 
and  is  not  suitable  for  predicting 
heritable  effects. 

Some  mutagens  are  directly  active, 
while  others  require  metabolic  (enzyme) 
activation.  The  Ames  Test  is  performed 
both  with  and  without  metabolic 
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activatioa  which  is  accomplished  by 
adding  a  mammalian  microsome 
fraction  (called  S-9)  from  livers  of 
rodents  treated  prior  to  sacrifice  with  a 
non-specific  enzyme-inducing  agent 
such  as  Aroclor  1254. 

Toxic  substances  in  wastewater 
samples  are  usually  concentrated  by 
organic  extraction  techniques  before 
they  are  tested  Results  of  the  tests  can 
be  expressed  in  terms  of  the  number  of 
revertants  (number  of  bacteria  that  are 
mutated)  per  imit  volume  of  sample  or 
as  the  number  of  revertants  per  gram  of 
extracted  oi^anic  matter  per  liter  of 
water  tested.  Results  with  test  samples 
are  compared  to  the  spontaneous  rate  of 
mutation  (reversion)  in  untreated  control 
cultuires. 

A  decade  of  research  and  testing  had 
established  a  positive  correlation 
between  carcinogenicity  and 
mutagenicity/genotoxicity.  Short-term 
tests  such  as  the  Salmonella  mammalian 
microsomal  assay  (Ames  Test)  identify 
substances  that  have  a  high  potential  for 
being  mammalian  mutagens  and 
carcinogens.  The  EPA's  Gene-Tox 
Program  found  that  the  Ames  Test 
correctly  identified  175  (79%)  of  223 
carcinogens  and  29  (62%)  of  the  47 
noncarcinogens  tested  with  an  overall 
accuracy  of  76%  (204/270).  While  the 
Ames  Test  accuracy  is  comparable  to 
other  short-term  tests,  its 
reproducibility,  wridespread  use,  and 
relatively  low  cost  are  advantages  to  its 
use  as  the  primary  test  system  for 
genotoxicity. 

The  chemical  class  of  the  agents  being 
tested  can  influence  results.  This  may  be 
of  particular  importance  in  testing 
effluents  and  in  interpreting  test  results. 
The  USEPA's  Gene-Tox  Program  found 
that  the  Ames  Test  was  particularly 
sensitive  to  epoxides,  amines,  amides, 
sulfonamides,  nitro  compounds, 
nitrosoamines,  and  polycyclic  aromatic 
hydrocarbons.  Conversely,  it  was 
particularly  insensitive  to  halides, 
organolead,  organomercury  and 
organophosphorus  compounds,  metals, 
and  phosphate  esters.  Specificity  was 
high  for  halides,  carbamates,  ureas, 
thioureas,  and  dicarboximides  and  was 
low  for  amines,  amides,  solfonamides, 
nitro  compounds,  and  polycychc 
aramatic  hydrocarbons. 

A.  Parameters  and  Units: 

The  results  of  mutagenicity  tests  with 
effluents  are  expressed  as  the  ninnber  of 
revertants  per  liter. 

B.  Precision: 

The  sin^e  laboratory  precision  of  the 
Ames  Test  (CV)  is  in  the  range  of  10- 
15%. 


C.  Comments: 

EPA  solicits  comments  on  the  Ames 
Test  for  factors  such  as  the  sample 
extraction  techniques,  test  conditions 
(tester  strains,  metabolic  activation, 
etc.],  calculation  of  test  results,  data 
interpretation,  and  any  other  relevant 
issue. 

V.  Methods  to  Recover  and  &aHMnta 
Human  Entnk  VkiMM  In  Weetowtor, 

Sludges,  and  Surface  Waters 

EPA  today  proposes  methods  for  the 
recovery  and  enumeration  of  human 
enteric  viruses  described  in  "USEPA 
Manual  of  Methods  for  Virology"  (EPA/ 
6C0/4-64/(n3).  Pathogenic  viruses  are 
included  in  the  definition  of  "toxic 
pollutants"  to  be  controlled  under 
section  502(13]  of  the  CWA.  The  virus 
manual  was  prepared  to  meet  the 
mandates  of  the  Act  and  presents 
standardized  step-by-step  procedures 
for  recovering  viruses  from  most 
environmental  samples  other  than  air. 
Technicians  trained  in  microbiology  and 
familiar  with  aseptic  techniques  and 
safety  procedures  should  be  able  to 
easily  follow  the  methods  in  die  manual 

The  only  characteristics  of  life  that 
viruses  are  capable  of  manifesting  are 
their  ability  to  multiply,  control 
processes  within  the  cellB  they  infect, 
and  mutate.  These  characteristics  are 
manifested  only  when  inside  a  suitable 
host  cell.  Their  ability  to  remain 
"infectious"  outside  a  host  cell  is 
dependent  on  environmental  conditions 
and  exposure  time.  Viruses  in  sewage 
discharged  to  surface  waters  may 
remain  infectious  until  they  reach  water 
treatment  plant  intakes  and  recreational 
areas  of  downstream  communities.  If 
virus-containing  sewage  or  sludges  are 
discharged  to  land,  infectious  viruses 
can  contaminate  crops  or  groundwaters. 
If  discharged  to  oceans,  viruses  can 
contaminate  recreational  beaches  or 
shellfish  waters. 

The  smallest  number  of  infectious 
human  enteric  viruses  detectable  with 
mammalian  cell  cultures  may  be 
sufficient  to  cause  disease  in  susceptible 
individuals  who  consume  them.  To 
detect  viruses  present  in  low 
concentrations,  they  must  be 
concentrated  from  large  volumes  of 
water. 

More  than  100  different  serological 
types  of  enteric  viruses  of  human  origin 
have  been  reported  in  environmental 
waters.  The  numbers  of  viruses  detected 
in  sewage  range  fi^m  less  than  lOO/L  to 
more  than  100,000/L  Because  viruses  do 
not  multiply  outside  of  susceptible  living 
cells,  dilution  in  receiving  waters  and 
deactivation  with  time  eventually 
reduce  the  numbers  of  infectious  viruses 


to  levels  often  barely  detectable  by  the 
most  sensitive  techniques  available, 

even  when  concentrated  from  volumes 
of  water  as  great  as  1000  L 

The  awareness  of  the  importance  of 
viruses  in  environmental  samples  has 
led  to  development  and  standardization 
of  a  number  of  techniques  for  recovering 
viruses  from  recreational  waters, 
drinking  water  supplies,  finished 
drinking  water,  sewage  effluents,  and 
land-applied  sludges. 

A.  The  proposed  virus  methods  are: 

1.  Sampling:  Because  viruses  are 
highly  infectious,  they  must  be 
concentrated  from  large  volumes  of 
sample  if  present  only  in  small 
concentrations. 

2.  Concentration:  The  concentration 
technique  uses  virus  adsorption  onto 
filter  surfaces,  followed  by  elation.  It  is 
essential  to  increase  the  concentration 
of  viruses  in  the  final  sample  to  a  level 
at  which  they  can  be  detected  in  a  test. 
A  second  concentration  step  is 
sometimes  required,  depending  on  the 
sample  source. 

3.  Detection:  Viruses  are  detected  and 
quantified  by  inoculating  an  aliquot  of 
the  sample  concentrate  into  mammalian 
cell  cultures. 

4.  Identification:  Viruses  are  identified 
in  neutralization  tests  using  specific 
antisera. 

B.  Parameters  and  Units: 

Test  results  are  expressed  as  numbers 
of  plaque-forming  units  per  mL  or  per 
gram  of  dry  weight,  depending  on  the 
nature  of  die  test  sample.  Identified 
isolates  are  expressed  as  a  percent  of 
the  virus  type  present  in  the  sample. 

C.  Precision: 

The  single-laboratory  precision  of 
virus  recovery  and  enumeration 
methods  is  In  the  range  of  10-18%.  The 
multi-laboratory  method  precision  is  80- 
70%. 

D.  Comments: 

Comments  are  invited  on  die 
recommended  virus  procedures  for 
factors  such  as  the  various  steps  in  the 
methods,  method  precision.  aiMl  any 
other  relevant  issue. 

VI.  RflvlakiB  of  TMe  D,  PmervatioB 
and  Holding  TimM 

In  support  of  the  expansion  of  the 
scope  of  parameters  in  part  136.  EPA 
proposes  to  specify  sample  containers, 
preservation  techniques,  and  maximum 
holding  times  for  the  new  biological 
tests.  These  revisions  are  presented  as 
proposed  amendments  to  Table  U  of 
part  138.  The  Agency's  reasoning  for 
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each  of  these  criteria  is  in  the 
background  document  for  each  method. 

Vn.  Additional  Rulemaking  Under 
Consideration  by  USEPA 

Methods  to  measure  toxic  pollutants 
in  sludges  are  under  consideration  by 
the  EPA  for  amendment  of  the  proposed 
304(h)  regulation  in  the  near  future.  EPA 
has  proposed  a  method  for  enteroviruses 
particularly  appropriate  for  mimicipal 
sewage  treatment  plant  sludges. 
Methods  suitable  for  the  measurement 
of  specific  chemical  substances  in 
sludges  are  under  development  or  are 
being  considered  for  proposal  in  this 
part 

Vm.  Regulatory  Analyses 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  "Regulatory  Impact 
Analysis."  This  regulation  is  not  major 
for  the  following  reasons: 

1.  It  only  prescribes  analytical 
methods  and  sample  handling 
requirements  that  ensure  a  uniform 
measure  of  pollutants  across  all 
wastewater  discharges  within  minimum 
acceptance  criteria.  It  does  not  require 
that  analyses  actually  be  performed. 
Other  existing  rules  require  such 
analyses.  The  purpose  is  to  ensiue  that 
the  quality  of  the  environmental 
monitoring  data  meets  certain  minimum 
standards. 

2.  The  impact  of  this  regulation  will  be 
far  less  than  $100  million.  The  regulation 
affects  unit  monitoring  cost  for  the 
NPOES  programs,  e.g.,  effluent 
guidelines  regulations  and  the  NPDES 
implementation  regulations,  and  the 
pretreatment  programs.  However,  this 
rule  does  not  itself  impose  those  costs. 
The  monitoring  costs  for  other  programs 
are  considered  in  the  rule  making  ^r 
each  program. 

3.  These  regulations  will  potentially 
affect  all  NPDES  permittees  and  will  not 
be  concentrated  on  any  particular 
sectors  of  American  industry,  and  will 
not  be  significant  Accordingly,  there 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
mari(ets. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 


(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  EPA  is  required  to 
determine  whether  a  regulation  will 
signiflcantly  affect  a  substantial  ntunber 
of  small  entities  so  as  to  require  a 
regulatory  analysis.  The  regulation 
requires  no  new  reports  beyond  those 
now  required.  The  analytical  techniques 
approved  here  either  can  be  handled  by 
small  facilities,  or  are  widely  available 
by  contract  at  a  reasonable  price. 
Therefore,  in  accordance  with  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  signiflcant  adverse  economic 
impact  on  a  substantial  number  of  small 
facilities. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
additional  burdens  on  respondents.  If 
additional  burden  results  from  more 
firequent  use  of  the  tests,  this  burden  will 
be  taken  into  account  by  amending 
existing  information  collection  requests. 

DC.  PubBc  Docket 

All  of  the  documents  listed  below  are 
available  only  for  public  inspection  and 
copying  at  Room  M2904.  U.  S. 
Enviroiunental  Protection  Agency,  401 M 
Street  SW,  Washington,  DC  from  8.-00 
a jn.  to  4:30  p.m.  Monday  throt^  Friday, 
excluding  Federal  holidays.  The 
documents  are  also  available  for 
inspection  and  copying  at  the  OHice  of 
the  Director,  Environmental  Monitoring 
Systems  Laboratory,  Room  591.  or  at  the 
Library,  Room  406.  U.  S.  Environmental 
Protection  Agency,  26  West  Martin 
Luther  King  Drive.  Cincinnati.  Ohio 
45268. 

X.  Materials  Proposed  lot  Incorporation 
by  Reference  Into  40  CFR  Fart  136 

1.  Berg.  C.  R.S.  Saffennaa  DJt  Dahling.  D. 
Berman,  and  C).  Hurst  1984.  USEPA  Manual 
of  Methods  for  Virology.  Environmental 
Monitoring  and  Support  Laboratory.  U.S. 
Enviroiunental  Protection  Agency,  Cincinnati 
Ohio  (EPA/eOO/4-64/013].  Table  lA.  Note  7. 

2.  Williams,  LR.,  and  ].E  Preston,  eds. 
1983.  Interim  procedures  for  conducting  the 
Salmonella/Microsomal  mutagenicity  assay 
(Ames  Teat).  Environmental  Monitoring 
Systems  Laboratory,  U.S.  Environmental 
Protection  Agency.  Las  Vegas.  Nevada  (EPA/ 
600/4-82/068).  Table  lA.  Note  S. 

3.  Peltier,  Wii  and  CJ.  Weber  eds.  1985. 
Methods  for  Measuring  the  Acute  Toxicity  of 
Einuenta  to  Freshwater  and  Marina 
Organisms,  Environmental  Monitoring  and 


Support  Laboratory.  U.S.  Environmental 
Protection  Agency,  Cincinnati.  Ohio  (EPA/ 
e00/4-«5/013).  Table  lA  Note  9. 

4.  Weber,  C.L.  W.H.  Peltier.  T.J.  Norberg- 
King,  W3.  Homing.  II,  FA.  Kessler.  ).R. 
Menkedick.  T.W.  Neiheisel.  P.A.  Lewis,  D.J. 
Klemm,  Q.H.  Pickering.  E.L  Robinson,  j.M. 
Lazorchak,  LJ.  Wymer,  and  R.W.  Freyberg. 
1989.  Short-term  Methods  for  Estimating  the 
Chronic  Toxicity  of  Effluents  and  Surface 
Waters  to  Freshwater  Organisms,  Second 
Edition.  Environmental  Monitoring  Systems 
Laboratory.  U.S.  Environmental  Protection 
Agency,  Cincinnati,  Ohio.  (EPA/600/4-89/ 
001).  Table  L\.  Note  10. 

5.  Weber.  C.I..  W3.  Homing.  II,  D.J.  Klemm, 
T.W.  Neiheisel.  P.A.  Lewis,  EL  Robinson  J.R. 
Menkedick.  and  F.A.  Kessler.  eds.  1968. 
Short-term  Methods  for  Estimating  the 
Chronic  Toxicity  of  Effluents  and  Receiving 
Waters  to  Marine  and  Estuarine  Organisms. 
Environmental  Monitoring  and  Support 
Laboratory.  U.S.  Environmental  Protection 
Agency.  Cincinnati.  Ohio.  EPA/ 600/ 4-87/ 028. 
Table  lA  Note  11. 

XL  Request  for  Comments 

USEPA  requests  public  analysis, 
comments,  and  information  on  all 
aspects  of  this  proposal.  Comment  is 
specifically  solicited  on  the  acute  and 
chronic  toxicity  tests,  including 
sampling  methods,  test  conditions  (age 
of  organisms,  number  of  test  organisms 
per  treatment,  number  of  replicate  test 
chambers,  effluent  concentration 
intervals,  temperatiu«,  test  duration, 
food  and  feeding  regime,  etc.),  data 
analysis  techniques,  and  data 
interpretation. 

List  of  Subjects  in  40  CFR  Part  136 

Water  pollution  control 

Dated:  October  31, 1989. 
William  K.  RMUy, 
Adminiatrator.  ' 

In  consideration  of  the  preceding, 
USEPA  proposes  to  amend  chapter  L 
subchapter  D  of  title  40  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  136-(AMENDED] 

1.  The  authority  citation  for  jpart  136  is 
revised  to  read  as  follows: 

Auifaority:  Sees.  301.  302.  304(h).  307,  SOl(a) 
and  502,  Pub.  L  95-217.  Stat.  1566.  et  seq.  (33 
U,S.C  1251,  et  seq.  (Federal  Water  Pollution 
Control  Act  Amendments  of  1972  as  amended 
by  the  Clean  Water  Act  of  1977  and  the 
Water  Quality  Act  of  1967). 

fliaej   lAnwndedl 

2.  In  i  136.3(a),  Table  lA  is  revised  to 
read  as  follows: 
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Table  lA.  List  of  Approved  Bkm.ooical  Methods 


1 1  Parameter  and  UnKs 


Method' 


EPA 


Sjandard 

ntethods.  17tt) 

•d. 


Otm 


Baclsfta: 
1.  CoMorm  (fecaO,  number  per  100  m( 


2.  CoMurm  (fecal)  in  preeenoe  ol  chlorine,  number 
per  100  mi. 

3.  CoMorm  (totaQ,  number  par  100  mL 

4.  Coiform  (totaO,  in  prosonce  ol  chlorine,  number 
par  100  mL 

5.  Fecal  slreptococd.  number  par  100  mL...... -~ 


MPN,  5  tutM,  3  diution.  or 
Membrane  filter  (MF)  • 
MPN,  5  tuba,  3  dkjiion,  or 

MF,  single  slap » 

MPN,  S  lube.  3  dMion.  or 

MF '  single  slap  or  two  step .. 
MPN,  5  tuba.  3  dMton,  or..... 
MF  *  witti  eraichmenl . 
MPN.  5  tube,  3  dhibon. 

MF'.or 

Plata  count..- 


Enip'-'vi'jsae:'  I 
6.  Eiaerwirusoi  In  vraler. 


plaque  forming  units  per 


Aosorpvon,  ewnon,  tno  orgarac  noocuwnon,  maowwi 
Ptoqua  aaaay  (oal  cuNurs  MectMty). 


7.  En(erovin»es  In  sludge,  plaque  forming  unlls  per 


II 


Beet  extract  eiuUon,  and  organic  flooculation,  foSowwd 
Pleque  assay  (col  cuHura  MaelMty) 


pLl32« 
p.  124* 
p.  132* 
p.  124* 
p.114» 
p.  108* 
p.  114* 
p.  Ill* 
P.13S* 
p.  136* 
p.  143* 

Ch.e* 

Ch.9* 

Ch.10* 

Ch.12* 

Ch.7* 

Ch.9* 

Ch.10* 

Ch.12* 


8.  Mulagenidty  (revertants  per  War). 


Acute  and  Chranic  ToidcKtr 
9.  Tomdhf.  acuta,  fresh  water 
effluenl. 


10.  ToMcily,  acute,  estuarine  and  marine  organisma, 
percent  efSuent 


11.  ToodcHy,  chror^  fresh  water  organlsme,  percent 


12.  Tonicity,  chronic,  estuarine  and  marina  orgs* 
fiieme,  percent  effluenC 


Ames  Teat  test 
TA102, 


stn^ns  TA97.  TASe,  TA100,  and 


or  48to964i 


9w^  wow 


OiP^nto  and  CMMl^DAnit.  4641^ 

iHiw  UHUuyii  monBHjf' 
Mysids,  4».h  stUic  mortalty,  or  48  to 

vvoufln  nftortutty. 
S»»ersidea,  48-h  static  mortality,  or  48  to  96^  nam- 

evough  mortality. 

Fattwad  minnow  lanral  sun^lwal  and  growth. 

Fathead  minnow  vtrfo-^v^  aurvival  and  Isralogani- 

city. 

Setsnasimm  jrcjwtr      _. —  

Si-'^eoah^m:  -rgnnom  mtmI  aurvlMl and grawet,,,! 

S^»»ec>s^eac  '^'■^nt:ym  <h-c»-yo  larval  aur>4val  and  tsra- 

ktofvdu  Df-^ii-''e  lanral  sur^^ral  and  growVt. . 


arx:  .reproduction. 


kfvsiaoosa  ae^m  tur^ak,  grawli,  and  laoundl^. 

AtiaiM  ouncnjmtt  tertJUMllOW i.       

Cna/rpm  pamtt  reproducSon. 


92210 

92220 

92210 

92220 

9221 B 

9222B 

9221 B 

92228 +B.5C 

9230B 

92300 


9510  B.  C,  0. 

8610G 

96100 

esioQ 

9610F 
9510Q 
9610Q 
9S10Q 


B-0050-85< 


B-002S>«6« 


B-0056-8S* 


p.  39* 
p.  41* 

p.  40* 
p.  42* 


1000.0* 
10014)* 

^oo^J0• 

1003i>* 

1004.0  »• 
1005.0'* 
1008.0  >• 
1007.0  >• 
1008.0  ■* 
1009.0  >* 


'  The  msfOwd  most  be  apecMed  »*»en  mtits  are  reported.  ^      ^      ^     ^^^   .^   ^     ^..^ 

» *  "  *5  ur-  -r^fK^txand  fitter  (MR  or  oow  D<re  mze  certified  by  the  manuiaclurar  to  luly  retain  organiams  to  be  cutttwaled  and  to  be  me  of  axtractanes  •«« 
could  Jnlerter*  w^t^  tneir  jrowm  .._^_^i_    ,  .  ___-. 

•  Bordner,  H.m.,  ar>a  J.A.  wirnw  ed*  '9'S  Micr'->0..>iO9>cai  Me^K>Js  fw  Mi^nttcirtrK  rN?  f-r^-r^'men;  wstw  arx)  Wastes.  fcnviroomer»tal-Moniloring  and  suppcn 
tJtfxxatory,  U.S.  Erwironmentas  Protectw-i  *^ono,   .:jnc«viat  .;>*;  t '<■'*•  *>a   &-'»•"■'  .  _,  ^  -  ,„  m  .,<,   ^ --.  e._-„ 

•  Brtton,  L  J  afyJ  P  E  Greesor,  ecJs  1 966  Met^o^s  to.  :..ottecTi,x  ^.to  »j^av»«  y  *.j  ^  ►  >'  -j-  *  ^xl  MicrobiotoaMi  Samples,  U-S-  Geologgai  Stfvey 
Techotgues  -y  ^vaier  flesourcwi  investtgaoexi*   Soo«  5.   :>apieir  **    ..ncxxvayy  AjTavms.       -      .-  i  j>  -»    -^jrvey.  U.S.  iJepattiiiairt  c<  jnlerlor,  wesSoty  ywgliim 

•  Becausp  trw  MF  tocruTtgue  jsuaMy  yie««  om  v<.  ^anao*  recov»,  t!on>  „fiiotTnatec  •rasKf*?  »■«     »-  »*  t*-  Prot>eble  Number  method  «*l  be  reeved  to  reeowa 

•  Ber^  G  ,  =  S  Safiem^n  D  R  Darrtrtg,  D  Berrnan.  and  CJ.  Hurst  1984.  USEPA  Man^  ■•  -^"-^^  •»  tor  VIroiooy  Er>vroomenW  UoiltoiJinQ  and  St^igort 
Laboratory  u  S  Enwonmemai  Protactior  Agerxr^  Cmcirviat,  Ohio.  EPA/e00/4-«4/013.  (Chapw  •  .e»x»«Ki  January  1987,  Chapter  10  rsMsed  December  iwr. 
Chapter  •£  •■•yis«0  Uay  i9S8  Chapter  ^  r»vi8«c  Sep»mt>»  '988).  ,  ^    ,  ,.         «..^   ^    . 

'  \N<tbmr\t.  L  R  srxJ  J  E  O'eston  eds  '983  monrv  Procadms  for  Conducting  the  SalmoneSa/Microeomai  kMagenicity  Aaaay  (Amae  Teal).  Emrlronmenlsl 
MonltonnQ  Sy«e<n»  Laboralory  u  S  Erwronmentai  Protectior  *fl©oo   la»  vega*  hwvsda.  EPA/800/4-K/0W.  ..„,„  ^     ...._.   .    .  ,,„„|.,,,.„^ 

•  Pettier  *  H  arx3  C  i  Weoer  eds  '985  MethcxJ*  tor  Ueasunng  tne  A.cate  ^oxiaT>  o<  EffluerMs  to  FMsnMler  and  Marine  ogannma.  tmwonmerwi  Monaorvig 
ar«J  Suppon  LaOoralor>   US  ErrvirorvTwot*  Protectior  *9enf.->   ;>icirin«t'    >w;   £PA  KC  *-«5/013.  .    «.    ,      ^    -.    „, /m.    ,.-.  .-.-.    ci 

•Weber  CI  WH  Pettier  'j  Nortjero xjr^.  AB  nomnt;  •.:  E  A  Kessjar  ,«  Mennedk*.  T.W.  Kilhsissl.  PA  Lews,  DJ.  lOemm.  OH.  ncMWtg.  tx. 
Robinsor,  J  14  LfllOfChak..  L  J  Wyner  af«  R  A  '^tfAtug  '  38.9  Sf>o"  >fr~  Methofh  '->  fstirrwtin^  »t^  nhmnic  TOriCHy^ 0«  EW'y]g . .*"°,°**!*Sf , JTS^  * 
Freshwater  'O-ganisms   Second  Eaiticx-   ErNironmenta;  MoortcxTriQ  Sv^:«*f->s  ..«:xvaior\    „  S    e-w-  xTn*Kvs   -•■■yi»-'t'  Agency.  Qnoirwaa.  Oh»^(bPA/B00/*y rOOl). 

'o  yyeoer  c  ^  B  Horrung  ii  ;:  „  <i«mm,  T  /»  »4etnetsei.  P  a  .ewm  t  _  Motsrason.  v  -'.  >*»<nieat<.  *«j  •  A  Kaaalef,  odB.  1 988^ SiMt  wrra  Mewoas  WT 
Estimatng  o>»  c^onc  •cnocifv  cx  Emuenti  «td  ReoeivirM  Waters  to  Atoine  and  Estuanna  Orgaraama.  Enwunroenlal  Monitoring  and  Support  Laboratory.  U.S. 
ErTv«onrT)ent«  Ptotectxx'.  Ageoc>  >>x.inn«t.,  Ohia  EPA/800/4-87/02e. 


3.  In  Section  13e.3(e).  Table  n  is 
amended  by  revising  entry  lA  and 
footnotes  1  and  4  to  read  as  follows: 


A 


BEST  COPY  AVAILABLE 


>022' 


t»Cii^f 
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Table  U.  RECXJiflED  Contamers,  Preservation  Techniques,  and  Houmnq  Times 


Parameter  no./nama 


Tabto  lA—twtogical  tests: 
1-5.  Badaila.. 


6-7.  Enteroviruset . 
8.  Mulaoenidly 


9-12.  Acute  and  chronic  laxidly.. 


Conlairtar' 


P.G. 


P.O. 


G,  Taflon^nad 
cip. 

P.G 


t>oier»atiow  ** 


Cool.4*C 
0.006% 
ftmAO,. 

Cool,  4 -C-. 

Coot.  4 'C- 

Cool.  4  •C... 


Maxi- 

mum 
holding 


6h. 


24  IL 

7daya. 
36  h. 


'  Polyathytewa  (P)  or  gtass  (G).  For  microbiology,  piaetic  aampie  contiMtters  must  be  made  of  alorilizable  materials  (polypropyter>e  or  otTier  autoclavable  plastic). 

*  Sampto  praaarvaton  should  be  performed  immediately  upon  sample  collectioa  For  compoeiie  cbemical  samples  each  aliquot  should  l>e  preserved  at  Vne  tima  al 
coNectton  When  use  of  an  automated  sampler  makes  it  imposaUa  io  praaarvs  aach  aliquol.  Vwn  chemical  aampin  may  be  preaervad  by  maintaining  •(  4'C  unti 
composrting  and  sample  splitting  s  completed. 

*  Whan  any  sampla  ia  to  be  shaped  by  common  carrier  or  sent  through  the  Unitad  States  Mails,  it  must  comply  with  the  Department  of  Transportation  Hazardous 
Malarials  ReguMons  (40  CFR  Part  172).  The  person  offering  such  material  for  transportation  is  responsibte  for  ensuring  such  compliance  For  ttie  presenration 
raquiramants  of  Tabia  II,  the  Office  of  Hazardous  Materials,  Materials  Transportation  Bureau,  Department  of  Transportation  has  determir>ed  that  ttie  Hazardous 
Matarials  Regulations  do  not  appty  to  the  tollowv^  materiala:  Hydrocfiloric  acid  (HCI)  in  water  solutons  at  concentrations  of  0  04%  by  weight  or  less  (pH  atxxit  1.96 
or  greater):  Nitric  acid  (HNOi)  «i  water  solutions  at  concentrations  of  0  15%  by  weight  or  less  (pH  about  1.62  or  greater):  Sulfuric  acid  (KiSO.)  in  water  solutiona  of 
0.35%  by  weight  or  less  (pH  about  1.15  or  greater);  and  Sodium  hydroxida  (NaOH)  in  water  aoUiona  at  concentrations  of  0  060%  by  weight  or  less  (pH  about  12.30 
orlessj. 

*  Samples  should  be  artalyzed  as  soon  as  possible  after  collection.  The  times  listed  in  tt>e  table  are  the  maximum  times  ttiat  samples  may  be  held  befor*  analyaia 
and  stil  ba  coneidarad  valid.  Vinjs  samples  can  be  atored  indellnitely  at  -70  C.  Samplea  uaed  for  toxicity  teals  are  to  be  used  for  taal  inilialipn  or  lor  ranowal  ol  taet 
solutiona  wittiin  36  h  ol  collection  as  grab  samples  or  after  removal  from  composite  samplers.  Samplea  lor  biological  or  ct^emical  vialyaia  may  ba  held  tor  longer 
panoda  than  speafied  m  this  table  only  if  ttie  permittee  or  morvtoring  laboratory  has  data  on  file  to  stiow  that  the  speafic  types  of  samples  under  study  are  stabia  lor 
Iha  longer  nme  and  has  received  a  vanance  liom  the  Regional  Administrator  under  }  136.3(e).  Some  samples  may  not  be  statile  for  the  maximum  time  period  gtwan  in 
Iha  table.  A  permittee  or  moratormg  laboratory  is  obigated  Io  hoW  the  awiylo  for  a  shorter  tma  il  knowledga  axista  to  ahow  that  this  la  necessary  to  maintain  sample 
stability.  Sea  f  136.3(e)  for  details. 


4.  Section  136.3(b)  is  amended  by 
revising  references  (2),  (7)  and  (12)  and 
by  adding  references  (32),  (33).  (34),  (35). 
(36)  and  (37)  to  read  as  follows: 

8136J    M«ntincationoftMtproc«durM. 


*  • 


•  • 


(b)  •  •  * 

Rafereocas,  Soarces,  Costs,  and  Table 
GtatioDS 

•  *         *         •         • 

(2)  Bordner,  R.  H..  and  J.  A.  Winter,  eds. 
1978.  Microbiolo^cal  Methods  for  Monitoring 
the  Environment  Water,  and  Wastes. 
Environmental  Monitoring  and  Support 
Laboratory.  U.S.  Environmental  Protection 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

21 CFR  Part  291 

[Docktt  No.  88N-04441 

RIN  090S-AC93 

Methadon*  In  Malntenanc*  Treatment 
of  Narcotic  Addicts;  Proposed  Interim 
Maintenance  Treatment;  Public 

Hearing 

AQENCV.  Food  and  Dnig  Administration. 
action:  Notice  of  public  hearing; 
reopening  of  comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA),  with  the 
concurrence  of  the  National  Institute  of 
Drug  Abuse  (NIDA),  is  announcing  a 
public  hearing  to  solicit  information  and 
views  of  interested  persons  on  the 
proposed  rule  to  revise  the  conditions 
for  the  use  of  methadone  in  the 
treatment  of  narcotic  addicts.  The 
proposed  rule  was  pubished  in  the 
Federal  Register  of  March  2, 1989  (54  FR 
8973).  The  proposal  would  allow 
narcotic  treatment  programs  to  provide 
minimum  service  (interim)  maintenance 
treatment  to  patients  awaiting 
placement  in  comprehensive 
maintenance  treatment.  FDA  and  NTDA 
will  use  information  presented  at  the 
pubhc  hearing,  together  with  the  written 
comments  submitted  in  response  to  the 
proposal  and  to  the  issues  discussed  in 
this  notice,  in  the  development  of  a  final 
FDA  and  NIDA  action  on  this  matter. 
dates:  Written  notices  of  participation 
should  be  filed  by  January  29, 1990.  The 
hearing  will  begin  at  9  a.m-  on  February 
28. 1990.  The  record  of  the  hearing  will 
remain  open  for  15  days  following  the 
hearing,  by  which  date  any  additional 
written  material  must  be  submitted. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Jack  Masur  Auditorium, 
Warren  Grant  Magnuson  Clinical 
Center,  Bldg.  10,  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda. 
MD  20892.  Written  notices  of 
participation  and  any  comments  are  to 
be  sent  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Transcripts 
of  the  hearing,  copies  of  data  and 
information  submitted  during  the 
hearing,  and  any  written  comments  will 
be  available  for  review  at  the  Dockets 
Management  Branch  (address  above). 
FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  information  about  the 
hearing  should  contact 


Nicholas  P.  Renter,  Office  of  the 
Associate  Commissioner  for  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 

Persons  needing  information  about  the 
substantive  issues  to  be  addressed  at 
the  hearing  should  contact 

Robert  J.  Meyer 

or 
Wayne  H.  Mitchell,  Center  for  Drug 

Evaluation  and  Research  (HFD-ae2]. 

Food  and  Drug  Administration,  5600 

Fishers  Lane,  Rockville,  MD  20857, 

301-295-8046. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  March  2, 
1989  (54  FR  8973),  FDA  and  NIDA  jointly 
published  a  proposed  regulation  to 
revise  the  conditions  for  the  use  of 
methadone  in  the  maintenance 
treatment  of  narcotic  addicts.  The 
proposal  would  allow  narcotic  treatment 
programs  to  provide  minimum  service 
(interim)  maintenance  treatment  to 
patients  awaiting  placement  in 
comprehensive  maintenance  treatment. 
The  proposal  was  in  response  to  the 
human  immunodeficiency  (HTV) 
epidemic  in  the  intravenous  [IV)  drug- 
abusing  population  and  was  intended  to 
allow  programs  additional  flexibility  to 
admit  more  narcotic  addicts  into 
treatment  as  quickly  as  possible. 

The  proposed  rule  contained  the 
follow^  minimiun  standards  for 
interim  maintenance  treatment 

A  program  would  be  allowed  to 
provide  interim  maintenance  treatment 
only  if  it  also  provides  comprehensive 
maintenance  treatment  to  which  an 
interim  patient  may  be  transferred; 

A  program  would  be  allowed  to  place 
a  patient  in  interim  maintenance 
treatment  only  when  there  are  no 
openings  available  in  comprehensive 
maintenance  treatment 

A  program  would  be  required  to 
establish  and  follow  written  criteria 
regarding  priorities  for  transferring  a 
patient  from  interim  maintenance  to 
comprehensive  maintenance  treatment 

A  program  would  be  required  to 
evaluate  a  patient  6  months  after 
admission  to  interim  maintenance 
treatment  to  determine  if  the  patient 
meets  established  transfer  priority 
criteria  and,  if  necessary,  at  6-month 
intervals  thereafter  and 

All  other  requirements  for 
comprehensive  maintenance  treatment 
would  apply  to  interim  maintenance 
treatment  with  the  following  exceptions: 

1.  Methadone  would  be  required  to  be 
administered  daily  under  observation. 


Le.,  take-home  medication  would  not  be 
allowed; 

2.  Drug-screening  tests  wo^ild  not  be 
required  except  for  the  initial  drug 
screening  test 

3.  Treatment  plans  and  treatment  plan 
evaluations  would  not  be  required; 

4.  Primary  counselors  would  not  be 
required  to  be  assigned  to  patients;  and 

5.  Counseling,  rehabihtative, 
vocational,  and  educational  services 
generally  would  not  be  required  to  be 
provided,  except  that  counseling  on 
avoiding  HTV  transmission  would  have 
to  be  provided. 

Interested  persons  should  refer  to  the 
March  2, 1989,  proposal  for  details  of  the 
proposed  interim  maintenance  treatment 
provisions. 

FDA  and  NIDA  received  over  80 
comments  on  the  proposal.  These 
comments  revealed  a  large  number  of 
differing  opinions  both  on  the 
desirability  of  adopting  interim 
maintenance  standards  and  on  a 
number  of  related  issueu  as  well. 
(Copies  of  all  received  comments  are 
included  in  Docket  No.  88N-0444  and 
may  be  inspected  at  the  Dockets 
Management  Branch  (address  above).) 
The  agencies  believe  that  it  is  necessary 
to  improve  the  current  administrative 
record  before  making  a  decision 
regarding  any  final  action  based  on  the 
March  2. 1989,  proposal.  Therefore,  FDA 
and  NIDA  have  concluded  that  a  public 
hearing  should  be  held  to  obtain  further 
public  comment  to  enable  the  agencies 
to  make  decisions  on  the  unresolved 
matters. 

The  agencies  note  that  the  provision 
of  the  proposal  requiring  counseling  on 
avoiding  transmission  of  HTV  was 
uniformly  conunented  upon  favorably. 
This  provision  would  apply  to  all 
patients  in  methadone  treatment 
programs.  The  agencies  believe  that 
there  is  an  adequate  administrative 
record  on  this  issue  and  this 
requirement  will  be  incorporated  either 
into  the  final  rule  resulting  from  this 
proposal  or  in  a  separate  final  rule 
which  will  proceed  with  that  portion  of 
the  rulemaking. 

n.  Public  Hearing  Topics 

In  order  to  promote  a  more  useful 
discussion  at  the  public  bearing,  FDA 
and  NIDA  developed  the  following  list 
of  questions  and  issues  after  considering 
comments  submitted  in  response  to  the 
March  2, 1989,  proposal.  This  list  is  not 
intended  to  be  exclusive  and 
presentations  and  comments  on  other 
issues  related  to  interim  maintenance 
are  encouraged.  However,  participants 
shoold  keep  in  mind  that  the  basic 
purpose  of  the  hearing  is  to  gather 
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factual  information  for  the 
admiiristratire  record  and  the  presiding 
officers  may  not  schedule  presentations 
tfiat  deal  with  irrelevant  matters. 

Topic  Ar  HIV  Risk  Reduction  Benefits  of 
Interim  Maintenance 

The  burgeoning  HTV  epidemic  among 
IV  drug  abusers  is  a  major  concern  to 
the  agencies.  FDA  and  NIDA  believe 
that  interim  maintenance  treatment's 
ability  to  decrease  the  spread  of  HTV 
infection  is  a  key  fector  in  determining 
the  agencies'  course  of  action. 

1.  Could  interim  maintenance  hare  a 
detrimental  effect  on  comprehensive 
maintenance?  If  so,  will  the  magnitude 
of  this  effect  outweigh  the  anticipated 
HIV  risk  reduction  benefits  of  interim 
maintenance?  Some  comments  have 
postulated  that  interim  maintenaru»  will 
substantially  weaken  comprehensive 
maintenance  as  a  treatment  modality 
due  to  the  perception  that  could  develop 
that  interim  maintenance  is  more  cost 
efficient  than  comprehensive 
maintenance.  These  comments 
contended  that  the  possible  decrease  or 
elimination  of  comprehensive 
maintenance  as  a  successful  treatment 
modality  will  ultimately  prove 
counterproductive  from  both  the  drug 
abuse  treatment  and  HTV  transmission 
standpoints. 

2.  Will  the  increasing  "poly-drug 
abuse" profile  of  IV narcotic  addicts 
and  methadone  maintenance  patients 
diminish  the  impact  of  interim 
maintenance  in  curtailing  high-risk  HIV 
transmission  behavior?  Several 
comments  noted  the  increased 
prevalence  of  concomitant  IV  cocaine 
abuse  with  IV  narcotic  abuse  and  stated 
that,  because  methadone  treatment  is 
not  effective  in  treating  nonnarcotics 
drug  addiction,  interim  maintenance 
treatment  will  not  be  successful  in 
reducing  needle-sharing  associated  with 
rv  poly-drug  abuse.  Additionally,  some 
comments  stated  that  without  counselor 
contact  associated  with  comprehensive 
maintenance,  the  behavioral  aspects  of 
narcotic  addiction  will  result  in  a  failure 
of  interim  maintenance  to  reduce 
needle-sharing. 

Topic  B:  Waiting  Lists  for  Methadone 
Treatment 

Interim  maintenance  treatment  was 
conceived  as  a  response  to  a  reported 
waiting  list  crisis  in  methadone 
maintenance  treatment  The  extent  of 
the  problem,  both  now  and  in  the  future, 
and  the  impact  interim  maintenance 
treatment  will  have  on  the  problem  are 
of  concern  to  the  agencies. 

1.  What  are  the  nature  and  extent  of 
existing  methadone  maintenance 
treatment  waiting  lists?  Many  comments 


questioned  the  existeiu:e  of  an 
extensive,  nationwide,  or  regional 
waiting  list  problem  associated  with 
methodone  maintenance  programs. 

2.  How  has  (or  will)  the  funding 
allocated  by  Congress  to  allow  dbrug 
abuse  treatment  programs  with 
demonstrable  waiting  lists  to  expand 
treatment  affect  the  waiting  list 
problem?The  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration  published 
a  notice  in  the  Federal  Register  of 
February  24. 1980  (54  FR  7990). 
requesting  applications  from  drug  abuse 
treatment  programs  with  verifiable 
waiting  lists  for  the  purpose  of  awarding 
$75  million  in  competitive  grants  to 
expand  the  treatment  capacity  of  those 
programs.  Approximately  400  drug 
abuse  treatment  programs  claiming 
verifiable  waiting  lists  have  applied. 

3.  Would  requiring  city  or  Stata 
authorities  to  certify  the  existence  of 
waiting  lists  as  a  preexisting  condition 
for  interim  maintenance  be  appropriate? 
If  so.  what  criteria  are  appropriate  for 
these  authorities  to  apply?  Several 
comments  contended  that  there  may  be 
a  financial  incentive  for  methadone 
treatment  programs  to  retain  patients  in 
the  interim  maintenance  setting. 
Additional  comments  stated  that  many, 
if  not  most,  patients  would  prefer  the 
less  structured  treatment  icmnd  in 
interim  maintenance  and  thus,  if  given 
the  choice,  would  choose  interim 
maintenance  over  comprehensive 
maintenance.  These  comments 
suggested  that  some  mechanism  must  be 
created  to  assure  that  all  comprehensive 
treatment  slots  are  filled  in  a  given 
locality  before  patients  may  be  placed  in 
interim  maintenance. 

Topic  C:  Proposed  Interim  Maintenance 
Treatment  Provisions 

If  FDA  and  NIDA  determine  that 
implementing  regulations  for  interim 
maintenance  treatment  is  a  desirable 
course  of  action,  the  agencies  will  have 
to  detennine  what  standards  need  to  be 
established  to  best  implement  interim 
maintenance. 

1.  Should  interim  maintenance 
patients  be  monitored  for  drug  abuse 
activity?  Many  comments  objected  to 
the  lack  of  required  random  drug 
screening  tests.  The  agencies  are 
uncertain  that  such  testing  should  be 
required  in  an  interim  maintenance 
setting.  The  agencies  are  interested  in 
what  types  of  therapeutic  or 
administrative  decisions  would  be  made 
based  on  these  tests  and  whether  those 
decisions  are  of  a  nature  that  would 
warrant  requiring  drug  screening  tests. 

2.  What  are  the  elements  of  a  sound 
policy  regarding  transferring  an  interim 
maintenance  patient  to  comprehensive 


maintenance?  Should  a  limit  to  place  on 
the  time  a  patient  can  remain  in  interim 
maintenance?  Some  comments  stated 
that  {onnal  patient  evahiatiaBa  at  ^ 
month  intervals  to  detennine  wkether 
patients  meet  a  program's  trans&r 
priority  criteria  were  too  long.  These 
comments  recommended  that  formal 
patient  evaluations  be  conducted  for 
patients  at  3-month  Intervals,  but 
detailed  reasons  for  their  eonchisiom 
were  not  given.  Other  comments 
discussed  limiting  the  period  of  time  a 
patient  could  spend  in  interim 
maintenance  without  providing  the  kind 
of  information  the  agenies  needed  to 
make  a  decision  on  the  issue. 

It  should  be  noted  that  due  to  the 
consensus  that  has  developed  on  the 
desirability  of  requiring  counseling  on 
avoiding  transmission  of  HTV,  no  oral 
presentations  will  be  scheduled  on  that 
topic,  even  though  it  was  part  of  the 
March  2, 1989,  proposal.  However. 
interested  persons  may  submit  written 
comments  on  the  topic,  if  they  choose. 

IIL  Exemption  Process 

FDA  and  NIDA  are  taking  this 
opportunity  to  remind  the  narcotic 
treatment  community  that  the  exemption 
process  provided  for  in  21  CFR 
291.505(d)(ll)  can  be  used  by  a  program 
to  establiiji  treatment  modifications 
similar  to  the  interim  maintenance 
approach  described  in  the  March  2, 1989, 
proposal.  All  exemption  requests  are 
handled  on  a  case-by-case  basis.  Those 
programs  requesting  an  exemption  to 
establish  some  type  of  "interim"  service 
should  be  prepared  to  demonstrate  that 
there  is  a  shortage  of  methadone 
treatment  slots  available  in  its 
immediate  locale.  The  exemption 
request  should  include  a  description  of  a 
systematic  procedure  for  documenting 
and  administering  a  waiting  list  that 
substantiaUy  meets  the  criteria  set  out  in 
the  eligibility  provision  of  section  FV^S] 
of  the  AlcohoL  Drug  Abuse,  and  Mental 
Health  Administration's  Drug  Abuse 
Treatment  Waiting  List  Reduction  Grant 
Program  published  in  the  Federal 
Register  of  February  24. 1989  (54  FR 
7990).  In  addition,  the  exemption  request 
should  state  the  period  of  time  to  be 
covered  by  the  exemption  and  submit  a 
copy  of  their  transfer  priority  criteria. 
Programs  applying  for  an  exemption 
should  otherwise  be  generally  guided  by 
the  March  2, 1989.  proposed  rule.  FDA 
and  NIDA  may  require  additional 
information  and  prescribe  additional 
conditions  before  granting  the 
exemption.  Treatment  programs  are 
reminded  that  the  appropriate  State 
authority  must  concur  in  any  exemption 
before  it  is  granted  by  FDA.  Programs 
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interested  in  obtaining  further 
information  about  the  exemption 
process  should  contact  the  Regulatory 
Management  Branch  (HFD-d42),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockv-lle  MD  20857,  301-295-6029. 

IV.  Notice  of  Hearing  Under  21  CFR  Part 
15 

As  discussed  above,  the  agencies 
have  received  many  sharply  divided 
comments  regarding  the  interim 
maintenance  proposal.  Some  of  the 
comments  suggested  that  the  agencies 
convene  an  expert  meeting  to  address 
the  complex  issues  that  will  have  an 
impact  on  the  proposal.  The  agencies 
believe  that  there  is  merit  in  those 
suggestions,  particularly  in  light  of  the 
incomplete  state  of  the  current 
administrative  record.  The  agencies 
believe  that  the  more  structured  format 
and  formalized  procedures  of  a  public 
hearing  at  which  experts  can  testify  will 
best  ehcit  the  types  and  quantity  of  data 
necessary  to  supplement  the 
administrative  record.  Accordingly,  the 
Commissioner  of  Food  and  Drugs,  with 
the  concurrence  of  the  Director  of  NIDA, 
is  annoimcing  a  public  hearing  under  21 
CFR  part  15. 

The  public  hearing,  scheduled  to  begin 
at  9  a.m.  at  the  Jack  Masur  Auditorium 
(address  above)  on  February  28, 1990, 
will  be  extended  to  an  additional  day  if 
the  number  of  participants  warrants  the 
extension.  The  presiding  officers  will  be 
Stuart  L  Nightingale,  M.D.,  Associate 
Commissioner  for  Health  Affairs.  FDA, 
and  Charles  R.  Schuster,  Ph.D.,  Director. 
National  Institute  on  Drug  Abuse.  The 
presiding  officers  will  be  accompanied 
by  a  panel  of  FDA.  NIDA,  and  other 
Public  Health  Service  employees  with 
relevant  expertise.  The  procedures 
governing  the  hearing  are  found  at  part 
15. 

Persons  who  wish  to  participate  are 
requested  to  file  a  notice  of  participation 
with  the  Dockets  Management  Branch 
(address  above)  on  or  before  January  29. 
1990.  To  assure  timely  handling,  any 


outer  envelope  should  be  clearly  marked 
with  Docket  No.  88N-0444  and  the 
statement  "Interim  Maintenance 
Treatment-Hearing."  The  notice  of 
participation  should  contain  the 
interested  person's  name,  address, 
telephone  nimiber,  any  business  or 
organizational  affiliation  of  the  person 
desiring  to  make  a  presentation,  a  brief 
summary  of  the  presentation,  and  the 
approximate  time  requested  for  the 
presentation.  FDA  and  NIDA  may  ask 
that  groups  having  similar  interests 
consohdate  their  comments  and  present 
them  through  a  single  representative  or 
that  representatives  of  these  groups 
present  their  comments  as  part  of  a 
panel.  FDA  and  NIDA  will  allocate  the 
time  available  for  the  hearing  among  the 
persons  who  properly  file  notices  of 
participation.  If  time  permits,  FDA  and 
NIDA  may  allow  interested  persons 
attending  the  hearing  who  did  not 
submit  a  notice  of  participation  in 
advance  of  the  hearing  to  make  an  oral 
presentation  at  the  conclusion  of  the 
hearing. 

Persons  who  find  that  there  is 
insufficient  time  to  submit  the  required 
information  in  writing  may  give  oral 
notice  of  participation  by  calling 
Nicholas  Reuter,  301-443-1382.  no  later 
than  January  29, 1990.  Those  persons 
who  give  oral  notice  of  participation 
should  also  submit  written  notice 
containing  the  information  described 
above  to  the  Dockets  Management 
Branch  by  the  close  of  business  on 
February  5. 1990. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information.  FDA  and  NIDA  will 
schedule  each  appearance  and  notify 
each  participant  by  mail  or  telephone  of 
the  time  allotted  to  the  person  and  the 
approximate  time  the  person's  oral 
presentation  is  scheduled  to  begin.  The 
hearing  schedule  wiU  be  available  at  the 
hearing,  and  after  the  hearing  it  will  be 
placed  on  file  in  the  Dockets 
Management  Branch  under  Docket  No. 
88N-0444. 


To  provide  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject  the  administrative 
record  of  the  hearing  will  remain  open 
for  15  days  following  the  hearing. 
Persons  who  wish  to  provide  additional 
materials  for  consideration  are  to  file 
these  materials  with  the  Dockets 
Management  Branch.  To  assure  timely 
handling,  any  outer  envelope  should  be 
clearly  marked  with  Docket  No.  88N- 
0444  and  the  statement  "Interim 
Maintenance  Treatment-Hearing." 

The  hearing  is  informal,  and  the  rules 
of  evidence  do  not  apply.  No  participant 
may  interrupt  the  presentation  of 
another  participant.  Only  the  presiding 
officers  and  panel  members  may 
question  any  person  during  or  at  the 
conclusion  of  their  presentation. 

Public  hearings,  including  hearings 
under  Part  15,  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings. 
Under  21  CFR  10.205.  repesentatives  of 
the  electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15,  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in  21  CFR 
15.30(h). 

Charles  R.  Schuster,  Director,  NIDA 
has  informed  FDA  that  he  concurs  with 
the  wording  and  issuing  of  this  notice 
and  that  NIDA  intends  to  participate 
fully  in  the  conduct  of  the  hearing. 

Dated:  November  28, 1989 
Ronald  G.  Chesemore, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  89-28356 11-30-89;  2:41  pm] 

WLUNO  CODE  41S0-01-M 


Header  Aids 


!l 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.] 
Additional  information 

Presidential  Docuntents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 
General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  deaf 


523-5227 
S23-521S 
523-5237 
523-5237 
523-5237 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3187 
523-4534 
523-5240 
523-3187 
523-6641 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  DECEMBER 


49745-49954 1 

49955-5022a 4 


F6QBrai   KBfpBttT 

Vol.  54,  No.  291 

Monday,  December  4.  1989 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  pobNhed  since 
the  revision  date  of  each  title. 


7CFR 


IMI 


907 

49745 

910 

1006 

49747 

49955 

1007. 

49955 

1011 

49955 

1012....- ™ 

1013   

49955 

49955 

1030 

49955 

1032 

49955 

1033  

49955 

1036 

.. 49955 

1040 

49955 

1049 

„ „...  49955 

1050 

49955 

1064  

49955 

1065 

49955 

1068 

49955 

1076  

49955 

1079 

49955 

1093  

49955 

1094 

49955 

1096 

49955 

1097  

49955 

1098 

49955 

1099 

49955 

1106 

49955 

1108 

49955 

1120 

49955 

1124 

49955 

1126 

49955 

1131.. 

49955 

1132 

49955 

1134 

49955 

1135 

49955 

1137 

49955 

1138  

49955 

1139 

49955 

8  CFR 

24SA. 

49963 

10  CFR 

PropoMdRulK 

170   

49763 

14  CFR 

39. 49748,  49964-49966 

71 50043 

73  

50043 

206 

49749 

PropoMd  Rules: 
39. 

49771 

Ch.  1 

50043 

15  CFR 

799 

49970 

21  CFR 

1313 

..49750 

PropoMdRuiM: 

Ch.1 

291 

..48<772 
..50228 

24  CFR 

888 

..48688 

2eCFR 

1         

28  CFR 

545 

40044 

29  CFR 

1910 

1917 

..49071 
...49971 

30  CFR 

44  

58042 

946 

49751 

PrOpOS9fl  RUMS! 

16 

50213 

58. 

57 

.50158,50209 
.501^,50209 

70 

90209 

71    

.__ 50e09 

75 

916  

50062 

_  49773 

917 

49774 

32  CFR 

198 - 

49754 

33  CFR 

Proeewd  RyUe 
110 _ 

..„ 49776 

37  CFR 

304  .  ...-   _. 

38  CFR 

PI  

49976 

lflfl77 

4     

49754 

21 

49755 

39  CFR 

111   ,  ,  

. 49978 

40  CFR 

51 

49909 

52 „ „ 

49998 

90   

.49999 

81     

49999 

35       .— 

49848 

138     .„_- 

._..„.....  502t8 

iRn 

^t0t^A 

372 

795 

.,„ 49844 

ii  f   .         Register  /  Vol.  54,  No.  231  /  Monday.  Decemb  ^89  /  Reader  Aids 


Tfdaral  Register 


S4,  Ni 


M ) ' 


-.^-K, 


':PRC 


de'-  Ai 


799 49760-49844 

PropM#d  Rims 

180 _ 49844 

185 49844 

186 , 49844 

41CFR 

PropoMd  R<Jta: 

105-5 49777 

43CFR 

PiiMc  Lftncj  OfCtofi. 

1038  partially  revoked 

by  6757 49760 

46CFR 
PropoMdRutos: 


580 

581 





.50001 
.50001 

47  cm 

^ 

25 

.49979 
.49979 

32. 

43 

64 





.49995 
.49761 
.49761 

73 

.49761 

.49996 

.49997 

80. 

.49979 

87 

.49979 

73 49779,  49780.  50001. 

50004 

48CFR 

1 529 49997 

1 552 49997 

49CFR 

40 „ 49854.  49878 

1 72 „ 49998 

PropOMd  RuImi 

393 50005 

571 „ 49781.50005 

50CFR 

PropoMdRulM: 

1 7 50006 


UST  OF  PUBLIC  LAWS 

Last  List  December  1,  1989 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  wtiich 
have  become  Federal  laws.  It 
may  be  used  in  conjurKtion 
with  "P  L  U  S"  (Public  Laws 
Update  Sendee)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federv* 
Regis'er  but  may  be  ordered 

-  :  v'dual  pamphlet  form 
(refered  to  as  "slip  laws") 
from  tfie  Superintendent  of 
Documents,  U.S.  Govemmervt 
Printing  Office.  Washington, 
DC  20402  (phone  202-275- 
3030). 

S.  338/Pub.  L  101-191 

To  authorize  ttie  Secretary  of 
the  Interior  to  provide  for  the 
development  of  a  trails 
interpretation  center  in  the  city 
of  Council  Bluffs,  Iowa,  and 


for  other  purposes,  (^4ov.  29. 
1989:  103  Stat  1697;  3 
pages)    Price:  $1.00 

S.  737/Pub.  L.  101-192 

To  adjust  ttie  boundry  of 
Rocky  Mountain  National  Park. 
(NCN.  29,  1989;  103  Stat 
1700;  1  page)    Price:  $1.00 


CFR  CHECKUST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  it 

published  weekly.  K  is  arranged  In  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  arKl  which  it  now  available  for  sale  at  the  Government  Printing 

Offk:e. 

New  units  issiied  dun'-c  "-e  week  are  announced  on  the  back  cover  ol 

the  daily  FedM ai  Registe'  •-  *iey  become awnliWe. 

A  checklist  of  c    -^         -  volumes  comprising  a  complete  CFR  set 

also  appears  r  -  >«  a-^-s   ssue  of  the  I^A  (List  of  CFR  Sections 

Affected),  wfvict\  is  revised  monthly. 

The  annual  rate  (or  subscnption  to  alt  revised  volumes  is  $620.00 

domestic,  $1 55.00  additional  for  foreign  mailing. 

Order  from  Supen^-re'^'ie^t  of  Documents.  Qovemmerrt  Printing  Offne. 

Washington.  DC  204C2  ^^uvge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Acoaunt)  may  be  totophonod  to  the  GPO  order  desk  at  (202) 

783-3238  from  8.-00  t-m.  to  4HX)  p.m.  eastern  time.  Monday— Friday 

(except  f^Udays). 

TWe  Price      Revision  Date 


1, 2  (2  KsnTvsO 

3  (198S  Compaarion  and  Pom  100  and  101) 

SPartK       II 

1-699 

700-1199., 
1200-End,6(6R««v«l). 

7Pwts: 

0-26 

27-45. 
46-51. 
52. 

53-209 

210-299 

300-399 

400-699 

700-899 

90(^999 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899.. 

1900-1939. 

1940-1949... 

•1950-1999. 

2000-£nd. 

8 

•  Parts: 

1-199 

200-&d 

10  Parts: 

0-50 

51-199 

200-399 

400-499 

500-M 

11 

12  Parts: 

1-199 

200-219 

220-299 

300-499. 

500-599 

60O-M 

13 

14  Parts: 

1-59.. 

60-139.. 


$10.00 
21.00 
15.00 

15.00 
17.00 
13.00 

15.00 
12.00 
17.00 
23.00 
18.00 
24.00 
12.00 
19.00 
22.00 
28.00 
16.00 
13.00 
11.00 
20.00 
10.00 
11.00 
21.00 
22.00 
9.00 
13.00 

20.00 
18.00 

19.00 
17.00 
13.00 
14.00 
28.00 
10.00 

12.00 
11.00 
19.00 
15.00 
20.00 
14.00 
22.00 

24.00 
21.00 


Apr.  1, 1989 

>  Jan.  1, 1989 

Jan.  1, 1989 

Jan.  1, 1989 
Jan.  1, 1989 
Jan.  1, 1989 

Jos.  1. 1989 
Jan.  1,  1989 
Jan.  1, 1989 
*  Jan.  1, 1988 
Jan.  1. 1989 
Jan.  1, 1989 
Jan.  1,  1989 
Jan.  1, 1989 
Jan.  1.  1989 
Jan.  1,  1989 
Jan.  1, 1989 
Jan.  1, 1989 
Jan.  1. 1989 
Jan.  1, 1989 
Jan.  1.1989 
Jan.  1, 1989 
Jan.  1, 1989 
Jan.  1,  1989 
Jan.  1, 1989 
Jan.  1, 1989 

Jan.  1, 1989 
Jan.  1, 1989 

Jon.  1. 1989 
Jon.  1,  1989 

•Jan.  1,1987 
Jan.  1, 1989 
Jan.  1, 1989 

*Jan.  1,1988 

Jan.  1.1989 
Jan.  1, 1989 
Jan.  1,1989 
Jan.  1, 1989 
Jan.  1, 1989 
Jon.  1. 1989 
J«.  1, 1989 

Jon.  1, 1989 
J«.  1, 1989 


TWe 

140-199 

200-1199  ...„ 
1200-End 

15  Parts: 

0-299 

300-799 

800-End 

16  Parts: 

0-149 

150-999...™, 
lOOO-End..... 

17  Parts: 

1-199 

200-239 

240-Cnd....™ 

18  Parts: 

1-149 _... 

150-279 

280-399 

400-Cnd.. 

18  Parts: 

1-199 

200-Cnd 

20  Parts: 

1-399 

400-499...., 
500-End , 

21  Parts: 

1-99 

100-169.... 
170-199.... 
200-299.... 
300-499.... 
500-599.... 
600-799... 
800-1299.. 
1300-End... 

22  Parts: 

1-299 

300-End..... 
23 

24  Parts: 

0-199.. 

20O-499., 

500-699... 

700-1699., 

1700-{nd.. 

25 

28  Parts: 
H  1.0-1-1.60. — 
it  1.61-1.169. — 
i§  1.170-1.300 — 
ti  1.301-1.400 — 
Si  1.401-1.500 — 

iS  1.501-1.640 

ii  1.641-1.850..... 
ii  *1.851-1.1000. 
ii  1.1001-1.1400. 

ii  1.1401-M 

2-29 

30-39 

40-49 

50-299 

300-499. — _„ 

500-599 

600-fnd 

27Pwts: 

1-199 

200-M 

28 


10.00 
21.00 
12.00 

12.00 
22.00 
14.00 

12.00 
14.00 
19.00 

15.00 
16.00 
22.00 

16.00 

16.00 

14.00 

9.50 

28.00 
9.50 

13.00 
24.00 
28.00 

13.00 
15.00 
17.00 

6.00 
28.00 
21.00 

8.00 
17.00 

6.50 

22.00 
17.00 
17.00 


nvvwron  uvw 

Jn.  1, 1989 
Jon.  1,1989 
Jan.  1, 1989 

Jon.  1.1989 
Jw.  1.1989 
Jan.  1, 1989 

JoL  1,1989 
Jan.  1.1989 
Ja.  1.1989 

Apr.  1, 1989 
Apr.  1,  1989 
Apr.  1,  1989 

Apr.  1, 1989 
Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1,  1989 

Apr.  1, 1989 
Apr.  1, 1989 

Apr.  1, 1989 
Apr.  1, 1989 
Apr.  1, 1989 

Apr.  1. 1989 
Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1,  1969 
Apr.  1,  1989 
Apr.  1, 1989 
Apr.  1.  1989 
Apr.  1,  1989 

Apr.  1,  1989 
Apr.  1, 1989 
Apr.  1, 1989 


15.00 
2S.00 
18.00 
15.00 
28.00 
16.00 
t«.00 
$1.00 
17.00 
23.00 
20.00 
14.00 
13.00 
16.00 
16.00 
7.00 
6J0 

M.00 
HM 
2S.00 


Apr, 
Apr. 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


1,1989 
1,1989 
1,1989 
1,1989 
1,1989 
1,  1989 
1.1989 
1,  1989 
Apr.  1,1989 
Apr.  1. 1989 
Apr.  1, 1989 
1,  1989 
1,  1989 
1,1989 
1,1989 
1,1989 
1,1989 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


Apr.  1,  1989 
Apr.  1,  1989 
July  1.1988 


IV 


F( 


/  Vol.  54.  No.  231  /  Monday,  December  4, 1980  /  Reader  AidF 


TMIa 

29PW1K 

0-99. 

UO-499 

500-«99 

900-)899_.. 

mo-i9i«.. 

W1)-19M.. 

•WM 

l»27-tnd.-_ 

30  Pills. 

0-199 „_ 

JOO-«W..._. 

700-lnd. 


31 

•-N9 

M»-M.. 

32  Parts: 

1-39.  )M.  t.. 
1-39.  Vof.  I.. 
Y-39.  Vaf.  M. 

I-W9 

190-399 

400-439 

630-499 

700-799 

aOO-End 

33  Parts: 

l-19». 

200-lnd 


34  Parts: 

1-299 

300-399 

400-M 

3S 

36  Parts: 

1-199 

200-CmI 

37 

38  Parts: 
0-I7 

Ifi  r.j 

39 

40  Parts: 

1-51 

»...„ „ 

S3-6ff. 

6f-«0.. 

•1-85 _. 

81-99. 
100-149.. 
150-189. 
190-299 ._ 
300-399 ._ 
400-434„ 
425-499  .„ 
700-EiK>._ 


4tChaptars: 

1.  »-1  to  1-10 

1. 1-ntaAppMdn(,3(2R««>Md^. 
3-4. 

7 - - 


• 

♦ „ 

10-17„ 


W^Voi.  I.Avttl-S 

lt.Vol.  t.>am4-W_.. 

i».  voL  1.  ram  2»-sa . 

19-100.- 

1-100. 

101 

102-200 

201-aid 


17.00 

7.50 

26.00 

12.00 

nM 
t.«r 
nM 

24.00 

TtM 
HM 
18.00 

M.QO 
17.80 

15.80 
\9M 
18.80 
21.80 
27.00 
22.00 
1X00 
17.00 
19.00 

30.00 
20.00 

22.00 
12.00 
26.00 
10.00 

».00 
2K80 
14.00 

2>.80 

nM 

14.00 

».00 
27.80 
28.00 
l>.80 
\^M 
25.00 
25.00 
24.00 
24.00 
8.50 
23.00 
21.00 
31.00 

13.00 
\3M 
14.00 

4.00 

4.50 
Ui)0 

9.50 
13.00 
13.00 
U.0O 
13.00 

8.00 
25.00 
11.00 

8.50 


My  1.1989 
Jul»  1.1989 
July  1.1989 
JlrfyT.  1989 
My  1.1988 
My  1.1989 
My  1,  1989 
My  1.1988 

My  1.1989 
My  1,1989 
My  1, 1988 

My  1.1989 
My  1.1988 

♦Myl.  1984 
♦My  1.  1984 
♦My  T.  1984 

Mrl,  1988 

Myl 

My  1 

Myl 

My  1 


1988 
1989 
1989 
1989 


My  I.  1989 


Myl. 
Myl. 


1989 
1989 


My  1. 1986 
My  1.1988 
Myl.  1988 
MyT.  1919 

Myl.  1999 
Myl.  1989 
Myl,  1989 

Myl.  1988 
Myl.  1988 
My  1.1989 

Myl,  1988 
Myl.  1988 
Myl.  1988 
Myl.  1989 
Myl,  1989 
Myl.  1988 

My  1.1988 
Myl.  1988 
My  1.1968 

My  1,1968 
Myl,  1989 
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2  (Pons  201-251). 
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17.00 
13.00 
13.00 
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125.00 
115.00 
185.00 
185.00 


Oct.  1.  1988 
Oct.  1.1988 
ocf»  ft  pnW 
Oct.  \. 


Oicr.  1. 1988 
Oct.  1,  1988 
Oct.  1.1988 
Oct.  1.1988 

Oct.  1,1988 
Oct.  1,1988 
Oct  1,  1988 
Oct.  1,  1988 

Oct.  1,  1988 
Oct.  1,  1988 
Oct.  1,  1988 
Oct.  1.1988 
Oct.  1.1908 
Oct  f.  1986 
Oct.  1. 1988 
Oct.  1,  1988 
Oct.  1. 1988 

Od.  1,1988 
Od.  1. 1988 
Oct.  1, 1988 
Oc».  1.  1988 
Oct.  1.  1988 

Oct.  1.  1988 
Oct.  1. 1988 
Oct.  1. 1988 
Oct.  1.1988 
Oct.  T.  1988 
Oct.  1.1988 
Oct  1. 1988 

Oct.  1. 1988 
Otf.  1. 1486 
Oct.  1. 1966 
Od.1.M66 
Od.  1,1968 
Od.  1, 1988 
Od.  1.1988 

Od.  1, 1988 
Od.  1. 1988 
Od.  U 1988 


1989 


1965 
19V 
1988 
1989 
1999 
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Administrative  Conference  of  the  United  States 

NOTICES 

Meetings: 
Plenary  session.  50257 

Agricultural  iMarlcettng  Service 

RULES 

Raisins  produced  from  grapes  grown  in  California,  50231 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Farmers  Home 
Administration 

Air  Force  Department 

NOTICES 

Active  military  service  and  discharge  determinations: 
U.S.  civilian  flight  crew  and  aviation  ground  support 
employees  who  served  overseas  as  result  of 
American  Airlines'  contract  with  Air  transport 
command,  50268 

Army  Department 

NOTICES 
Privacy  Act: 
Systems  of  records,  50268 

Coast  Guard 

RULES 

Lifesaving  equipment: 

Inflatable  life  jackets  and  hybrid  personal  flotation 
devices  (PFD's).  50316 
Regattas  and  marine  parades: 

New  Year's  Eve  Celebration  Fireworks  Display.  50235 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Hungary.  50265 

Commodity  Futures  TraiSng  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange- 
Large  order  execution  procedure,  50266 

Customs  Service 

RULES 

Air  commerce: 
Air  carrier  smuggling  prevention  program;  implementation 
Correction.  50307 

Defense  Department 

See  also  Air  Force  Department;  Army  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Solicitation  provisions  for  negotiated  construction 
contracts,  50337 


Personnel: 
Military  personnel,  active  duty  and  Reserve  component; 
mV-l/AIDS  policy.  50243 
NOTICES 

Committees;  establishment,  renewal,  termijaatiGn,  etc.: 
DIA  Defense  Intelligence  College  Board  of  Visitors,  50267 
Executive  Group  for  Defense  Corporate  InformatioQ 
Management,  50267 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  50271 
(2  documents) 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
A.O.  Smith  Electrical  Product  Co.  et  aL,  50285 
Sensus  Technologies,  Inc.,  et  aL.  50286 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 
NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Improved  Gravity  Drainage  (IGD)  Co.  of  Houston,  LA; 
subsurface  oil  production  project,  50277 
Natural  gas  exportation  and  importation: 
Carson  Water  Co.,  50274 
JMC  Selkirk,  Inc.,  50275 

Environmental  Protection  Agency 

PROPOSED  RULES 

Superfund  program: 
National  oil  and  hazardous  substance  pollution 
contingency  plan;  Resource  Conservation  and 
Recovery  Act  land  disposal  restrictions  applicability 
to  response  actions 
Correction,  50306 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

50277 
Committees;  establishment  renewal,  termination,  etc.: 

FIFRA  Scientific  Advisory  Panel;  correction,  50306 
Pesticide  registration,  cancellation,  etc.: 

Eastman  Kodak  Co.  et  aU  cwrection.  50306 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Rural  housing — 
Section  502  loane;  sale  guidelines;  correction,  50306 

Federal  Aviation  Administratton 

RULES 

Airworthiness  directives: 
Pratt  &  Whitney,  50232 
Terminal  control  areas  and  airport  radar  service  areas; 
correction,  50307 
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Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Private  land  mobile  services — 
License  applications;  conditional  authorization 
procedures,  50237 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

50277 
Meetings;  Sunshine  Act,  50304 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
Maine  et  al.  50236 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Mississippi  River  Transmission  Corp.,  50271,  50272 

(3  documents) 
Northwest  Pipeline  Corp..  50272 
Questar  Pipeline  Co.,  50273 
System  Energy  Resources,  Inc.,  50273 
Texas  Eastern  Transmission  Corp.,  50273 
Williston  Basin  Interstate  Pipeline  Co.,  50274 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Guilford  County.  NC  50300 

Federal  IMine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  50304 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
National  Railroad  Passenger  Corp..  50300 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  50304 
Applications,  hearings,  determinations,  etc.: 

First  Bancorporation  of  Ohio  et  al.,  50278 

Norwest  Corp.,  50279 

Star  Banc  Corp.  et  al,  50279 

Toronto-Dominion  Bank.  50279 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

50281 
Environmental  statements;  availability,  etc.: 
Delano,  CA.  State  correctional  facility;  Kit  fox.  blunt- 
nosed  leopard  lizard  and  Tipton  Kangaroo  rat 
incidental  taking,  50281 

Food  and  Drug  Administr-   on 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Conadorelin  sterile  solution,  50235 
PROPOSED  RULES 
Human  drugs: 

Ophthalmic  products  for  emergency  first  aid  use  (OTC); 
safety  and  efficacy  review,  50240 


NOTICES 

Food  additive  petitions: 

ICI  Americas,  Inc.;  correction,  50307 
Food  for  human  consumption: 

Identity  standards  deviation;  market  testing  permits — 
Ice  cream,  light;  correction.  50307 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Kansas 
Kawasaki  Motors  Manufacturing  Corp.,  U.S.A^  small 
engine  plant,  50257 
Michigan,  50258 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Solicitation  provisions  for  negotiated  construction 
contracts,  50337 
Federal  property  management: 
Public  buildings  and  space — 
Space  assignment  and  utilization,  50251 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  50271 
(2  documents) 

Government  Ethics  Office 

RULES 

Establishment  of  chapter  and  transfer  of  regulations,  50229 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Social  Security 
Administration 

Indian  Affairs  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Indian  child  welfare  program,  50310 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 

Minerals  Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 

Color  television  receivers  from  Korea,  50258 

Internal-combustion,  industrial  forklift  trucks  from  Japan, 
50260 
Antidumping  and  countervailing  duties: 

Administrative  review  requests;  correction.  50306 
CountervaiUng  duties: 

Plastic  tubing  comigators  from  Canada,  50263 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Bessemer  &  Lake  Erie  Railroad  Co..  50283,  50284 

(2  documents)  « 
Wabash  Railroad  Co.  et  aL,  50285 

Justice  Department 

See  also  Prisons  Bureau 


F»^d«*TaI  Rp'^iste 


f^9  /  Conter- 


NOTICES 

Pollution  control;  consent  judgments: 
Alcan  Aluminum  Corp.  et  al.,  50285 

LatKM  Departmeni 

See  Employment  and  Training  Administration;  Occupational 
Safety  and  Health  Administration 

U-Mt  Srffe-'j  s-o  "eii ':  ''«oeral  Review  Commission 
See  tederai  Mme  Saiety  ana  Health  Review  Commission 


M''?*''ais  M.snag*'- 


enrice 


NOTICES 

Outer  Continental  Shelf  operations: 
Gas  leases;  royalty  payors  due  refunds:  section  10  DCS 
Lands  Act  2-year  period  for  filing  refund  requests 
stopped,  50282 
Royalty  management: 
Incorrect  or  late  reports  and  failure  to  report;  assessment 
rates;  correction,  50307 

National  Aeronautics  and  Space  Administration 

mOPOSEO  RULES 

Federal  Acquisition  Regulation  (FAR): 
Solicitation  provisions  for  negotiated  construction 
contracts,  50337 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  Information  collection  activities  under  OMB 
review,  50271 
(2  documents) 
Patent  licenses,  exclusive: 
Jack  Cantwell,  Inc.,  50293 

National  Highway  Traffic  Safety  Administration 

fROPOSED  RULES 

Motor  vehicle  safety  standards: 

Lamps,  reflective  devices,  and  associated  equipment — 
Optional  combinations  of  lamps.  50254 
NOTICES 
Motor  vehicle  defect  proceedings;  petitions,  etc.:        ^ 

Goodson.  Mark  L.  50301 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Foreign  fishing — 
Technical  amendments;  correction,  50306 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Oak  Beach  Inn  Corp..  50265 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Big  Cypress  National  Preserve,  FL,  50283 

National  Science  Foundation 
Nonccs 

Agency  information  collection  activities  under  OMB  review, 

50293 
Meetings: 
Applications  of  Advanced  Technologies,  Science,  and 
Engineering  Education  Advisory  Panel,  50293 


Regulatory  Commission 

NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  50294 
(2  documents) 
Meetings;  Sunshine  Act  50304 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  ft  Light  Co..  50295 

PubUc  Service  Co.  of  New  Hampshire,  50296 

Wisconsin  Electric  Power  Co..  50296 

Occupationai  Safety  and  Health  Administration 

NOTICES 

State  plans:  standards  approval,  etc: 

Alaska.  50289 
(2  documents) 

Maryland,  50291 

Oregon,  50291 

Washington.  50292 

Personnel  Management  Office 

RULES 

Office  of  Government  Ethics;  transfer  of  regulations,  50229 
Performance  management  and  recognition  system;  merit 

increase  formula  and  performance  below  fully 

successful  level  procedures 
Correction,  50307 

Prisons  Bureau 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Contact  with  media.  50241 

Public  Health  Service 

See  Food  and  Drug  Administration 

Resolution  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  50305 

Securities  and  Exchange  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Commissioners  et  al. 
Correction,  50307 
NOTICES 

Meetings;  Sunshine  Act.  50305 

Self-regulatory  organizations:  proposed  rule  changes: 

Cincinnati  Stock  Exchange,  Inc.,  50298 

Pacific  Stock  Exchange,  Inc.,  50299 

Social  Security  Administration 

RULES 

Social  security  benefits: 
Disability  determinations;  medical  criteria  Cardiovascular 
system  listing;  expiration  date  extended,  50233 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Utah,  50242 

Textile  Agreements  Impiementation  Committe* 

See  Committee  for  the  Implementation  of  Textile 
Agreements 
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Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Admlnistratfam: 
Federal  Highway  Administration;  Federal  Railroad 
Administration;  National  Highway  Traffic  Safety 
Administrabon;  Urban  Mass  Transportation 
Administration 

NOTICES 

Aviation  Proceedings: 
Hearings,  etc. — 
Mall/Business  Express  Canadian  commuter  route 
transfer,  50300 

Treasury  Department 

See  Customs  Service 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  50305 

(,lrt>an  llass  Transportation  Administration 

NOTICES 

Environhiental  statements;  availability,  etc.: 
Portland  Metropolitan  Area.  OR.  50301 


Separate  Parts  In  This  issue 

Part  il 

Department  of  the  Interior,  Bureau  of  Indian  Affairs,  50310 

Part  lit 

Department  of  Transportation.  Coast  Guard.  50316 

PartiV 

Department  of  Defense,  Genered  Services  Administration. 
National  Aeronautics  and  Space  Administration,  50337 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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VoL  64.  Na  232 

Tuesday,  December  1  1989 


This  secfioo  of  the  FEDERAL  REGfSTER 
contains  regulatory  documents  having 
general  appUcabiMy  and  legai  affect  nwat 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulationa.  wfiich  is 
published  urvler  50  tities  pursuant  to  44 
US.C.   1510. 

The  Code  of  Federal  Regulations  is  aold 
by  the  Superintendwit  of  Documents. 
Prices  of  new  boolcs  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Ch.  I 

OFFICE  OF  GOVERNMENT  ETHICS 

S  CFR  Ch.  XVI 

RIN'a  3206-A071;  3206-AD72 

Establishment  of  New  Chapter  XVI  and 
Transfer  Thereto  and  Redesigrurtion  of 
Certain  Regulations  From  Chapter  I  of 
5  CFR 

AQENC1CS:  Office  of  Covemment  Ethics 
and  Office  of  Personnel  Management 
action:  Final  rule. 

summary:  By  this  document,  the  Office 
of  Government  Ethics  ("OGE"  or 
"Office")  established  chapter  XVI  in 
title  5  of  the  Code  of  Federal  Regulationa 
for  publication  of  its  rules,  regulations 
and  policy  statements.  The  Office, 
formerly  part  of  the  Office  of  Personnel 
Management,  is  now  a  separate  agency 
in  the  executive  branch  of  the 
government.  OCE  was  made  an 
executive  agency  by  Public  Law  100- 
598,  amending  the  Ethics  in  Government 
Act.  OGE  is  also  transferriiig  and 
redesignating,  with  the  concurrence  of 
the  Office  of  Personnel  Management 
certain  regulations  concerning  executive 
branch  government  ethics  whi<A  have 
appeared  at  chapter  I  of  title  5,  Code  of 
Federal  Regulations. 
EFFECTIVE  DATE:  December  5, 1969. 
ADDRESSES:  Any  comments  on  this 
document  may  be  sent  to:  The  Office  of 
Government  Ethics,  Suite  500, 1201  New 
York  Avenue,  NW^  Washington,  DC 
20005-3917,  Attention:  Mr.  Gressman, 
Office  of  the  General  Counsel;  as  well 
as  to  the  Office  of  Personnel 
Management.  1900  E  Street  NW.. 
Washington,  DC  20415,  Attention:  Mr. 
Rick,  Office  of  the  General  Counsel. 


FOM  FUfrrHER  mroHniATiON  contact: 
William  E.  Gressman,  Office  of  the 
General  Counsel,  Office  of  Covemment 
Ethics,  telephone  (202/FTS)  523-5757;  or 
Stuart  D.  Rick.  Office  of  the  General 

Counsel,  Office  of  Personnel  

Management  telephone  {202/FTS)  632- 

5030. 

SUPPLEMENTARY  mPORMATION: 

A.  Substantive  Discussion 

Establishment  of  a  New  Chapter  XVI  of 
5  CFR 

The  1988  reauthorization  legislation 
for  the  Office  of  Government  Ethics 
provided  for  the  Office  to  become  a 
separate  executive  agency  of  the  United 
States  government  effective  on  October 
1, 1989.  See  sections  3  and  10  of  Public 
Law  100-598  (November  3, 1988. 102 
Stat.  3031,  3055)  amending  section  401  of 
the  Ethics  in  Government  Act  of  1978,  5 
U.S.C.  appendix  IV,  401.  Previously, 
OGE  was  a  part  of  the  Office  of 
Personnel  Management  In  conjunction 
widi  its  new  separate  agency  status,  the 
Office  of  Government  Ethics  is  hereby 
estabhshing  a  new  chapter  XVI  of  title  S, 
Code  of  Federal  Regtilations.  Chapter 
XVI  will  contain  OCE  a  substantitive 
and  procedural  regulations  as  well  as 
appropriate  policy  statements  of  the 
Office. 

Table  of  Contents 

The  table  of  contents  for  chapter  XVL 
set  forth  below,  includes  certain  current 
regulations  of  the  Office  which  have 
been  codified  in  5  CFR  chapter  I  which 
are  being  redesignated.  In  addition,  the 
table  includes  some  of  the  part  titles 
which  OGE  intends  to  issue  as  soon  as 
practical;  these  are  shown  as  reserved 
parts.  Additional  titles,  both  substantive 
and  procedural,  will  be  added  as  needed 
in  the  future  by  pubhcation  in  the 
Federal  Register.  Two  subchapters  are 
being  provided  for  initially — subchapter 
A  on  organization  and  procedures  and 
subchapter  B  on  government  ethics. 

Redesignation  of  Certain  Covemment 
Ethics  Regulations 

As  noted,  certain  existing  regulations 
of  the  Office  dealing  with  the  subject  of 
government  ethics  are  being  transferred 
to  chapter  XVI  and  redesignated,  with 
the  concurrence  of  OGE's  former  parent 
agency,  the  Office  of  Personnel 
Management  The  first  regulation  being 
redesignated  is  5  CFR  part  2634  (old  5 
CFR  part  734)  entitled  "lExecutive 


Personnel  Financial  Disclosure 
Requirements."  This  part  constitutes  the 
public  financial  reporting  regulation  for 
high-level  executive  branch  officials 
pursuant  to  title  II  of  the  Ethics  in 
Government  Act  5  U.S.C.  appendix  m. 

The  second  redesignated  regulation  is 
5  CFR  part  2637  (old  5  CFR  part  737), 
entitled  "Regulations  Concerning  Post 
Employment  Conflict  of  Interest"  Part 
2837  gives  content  to  the  post 
government  employment  restrictions 
applicable  to  former  execubve  branch 
officials  in  18  U.S.C  207  of  the  conflict 
of  interest  laws.  The  section  numbering 
of  this  part  is  also  being  revised  to 
reflect  subpart  divisions,  as  is  the  case 
for  the  other  redesignated  regulations. 

Further.  OCE  is  redesignating  5  CFR 
2638  (old  5  CFR  part  738).  The  title  of 
this  part  previously  entitled  "Office  of 
Government  Ethics,"  is  being  revised  to 
read  "Office  of  Government  Ethics  and 
Executive  Agency  Ethics  Program 
Responsibilities."  The  revised  title  will 
more  accurately  reflect  the  scope  of  this 
part  setting  forth  ethics  program 
responsibiLties  for  the  executive  branch 
under  the  Ethics  in  Government  Act 
especially  in  light  of  future  rules  to 
implement  the  additional  corrective 
action  and  agency  reports 
responsibilities  under  section  402  of  the 
Ethics  Act  as  amended  by  Public  Law 
100-598.  See  5  U.S.C  appendix  IV,  402. 

Finally,  the  authority  citations  for 
these  redesignated  parts  are  being 
updated,  including  substitution  of 
appUcable  United  States  Code  citations 
in  place  of  public  law  and  Statutes  at 
Large  references.  No  substjmtive 
revisions  to  OGE's  regulations  are  being 
adopted  at  this  time;  the  changes  in  the 
recent  government  ethics  legislation  wiH 
be  reflected  in  the  redesignated  parts  in 
the  future. 

Retention  of  Current  Designation  for 
One  Ethics  Regulation 

One  existing  regulation  of  the  Office 
of  Government  Ethics  and  the  Office  of 
Personnel  Management,  5  CFR  part  735, 
entitled  "Employee  Responsibilities  and 
Conduct"  is  not  being  redesignated  at 
this  time  for  the  following  reasons.  First 
that  part  is  a  joint  responsibility  of  OGE 
and  OPM..  Most  sections  thereof 
(subparts  A.  B  and  C)  are  standards  of 
conduct  reflective  of  the  Executive 
Orders  on  government  eAics  and  the 
conflict  of  interest  laws.  However, 
certain  provisions  are  derived  from  Ae 
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authority  of  the  OfiBce  of  Personnel 
Management  to  regulate  federal 
employee  conduct  generally. 

The  government-wide  standards 
which  are  subject  to  0PM  issuance  will 
stay  in  part  735  of  OPM's  chapter  I  of  5 
CFR.  The  standards  in  5  CFR  part  735 
reflective  of  government  ethics 
principles  will  be  replaced  once  OGE 
issues  new  standards  regulations 
pursuant  to  Executive  Order  12674.  That 
order  provides  that  OGE.  in  consultation 
with  the  Attorney  General  and  0PM,  is 
to  promulgate  a  new  single  and 
comprehensive  set  of  standards  of 
conduct  for  the  executive  branch  (to  be 
supplemented  as  appropriate  with 
agency-specific  addenda).  See  sections 
201(a)  and  301(a)  of  E.0. 12674.  OGE  is 
reserving  a  new  part  2635  of  5  CFR  for 
the  forthcoming  "Principles  of  Ethical 
Conduct" 

Moreover,  one  portion  of  the  current  5 
CFR  part  735,  subpart  D.  deals  with 
confidential  financial  reporting  by 
certain  mid-level  executive  branch 
o^icials.  Section  201(d)  of  E.0. 12674 
reaffirms  that  there  are  to  be 
superseding  regulations  to  be 
promulgated  by  OGE  on  that  topic  as 
well.  OGE  has  been  working  on  these 
regulations  and  is  reserving  a  new  part 
2633  to  accommodate  them. 

Pending  revision,  the  savings  clause  in 
section  502(a)  of  E.0. 12674  provides  for 
the  continuing  effectiveness  of  the 
current  5  CFR  part  735  regulations  as 
well  as  of  other  government  ethics 
actions  of  the  executive  branch  under 
the  prior  ethics  Executive  Orders  11222 
and  12565  and  the  present  executive 
agency  standards  of  conduct 
promulgated  thereunder. 

B.  Procedural  Matters 

Administrative  Procedure  Act 

The  regulations  being  transferred  and 
redesignated  were  previously 
promulgated  in  due  accordance  with  the 
notice  and  opportimity  for  public 
comment  requirements  of  the 
Administrative  Procedure  Act  5  U.S.C 
553  (some  of  the  provisions  were 
published  on  an  interim  basis  or  deemed 
exempt  from  such  requirements  as 
justified  at  the  time).  Since  no 
substantive  changes  are  being 
effectuated  to  these  rules  by  this 
transfer  and  redesignation.  no  notice  of 
proposed  rulemaking  and  comment 
period  are  necessary.  Further,  the 
designation  of  a  new  chapter  for  OGE 
does  not  include  any  new  regulations  at 
this  time;  thus,  notice  or  comment  are 
likewise  unnecessary.  Moreover,  OGE 
finds  that  it  is  in  the  public  interest  that 
OGE's  new  chapter  be  established  and 
that  the  executive  branch  government 


ethics  regulations  indicated  above  be 
transferred  thereto  as  soon  as  possible. 
Therefore,  the  chapter  establishment 
and  transfer  of  regulations  to 
redesignated  parts  as  set  forth  in  this 
document  will  be  effective  immediately 
and  without  prior  notice  and 
opportimity  for  public  comment 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  these  rules 
and  because  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities,  no 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  analysis  is  required. 

E.0. 12291 

The  Office  of  Government  Ethics  has 
determined  that  these  are  not  major 
rules  as  defined  under  section  1(b)  of 
Executive  Order  12291,  Federal 
Regulation  Requirements. 

Paperwork  Reduction  Act 

These  rules  do  not  impose  any 
additional  information  collection 
requirements  requiring  Office  of 
Management  and  Budget  approval  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  since  they  are  simply  being 
transferred  and  redesignated  from 
OPM's  chapter  I  of  5  CFR  to  OGE's  new 
chapter  XVI  of  5  CFR. 

List  of  Subjects  in  5  CFR  Parts  2634. 2637 
and  2638 

Conflict  of  interests.  Ethical  conduct, 
Financial  disclosure. 

Approved:  November  27, 1989. 
Dmald  B.  Campbell, 

Acting  Director,  Office  of  Government  Ethics. 

Approved:  November  30, 1989. 
Constance  B.  Newman, 
Director,  Off  ice  of  Personnel  Management 

AudMrity:  Secion  401  of  the  Ethics  in 
Govermnent  Act  as  amended  by  sees.  3. 10. 
103  Stat  3031.  3035  (5  U.S.C.  Appendix  IV. 
sec.  401). 

Accordingly,  the  Office  of 
Government  Ethics  hereby  establishes  a 
new  chapter  XVI  and  amends,  with  the 
concurrence  of  the  Office  of  Personnel 
Management  chapter  L  both  of  title  5, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

1.  Title  5  is  amended  by  adding  a 
chapter  XVI  (consisting  of  subchapters 
A  and  B)  to  read  as  follows: 


CHAPTER  XVI— OFFICE  OF  GOVERNMENT 
ETHICS 

SUBCHAPTER  A— ORGANIZATION  AND 
PROCEDURES 

Pari 

2800    Organization  and  Functions  (Reserved] 

2802    Employee  Responsibilities  and 

Conduct  Addendum  [Reserved] 
2604    Freedom  of  Information  Act  Rules 

[Reserved] 
2608    Privacy  Act  Rules  [Reserved] 
2608    Rules  of  Practice  [Reserved] 
2610    Implementation  of  the  Equal  Access  to 

Justice  Act  [Reserved] 
2612    Use  of  Penalty  Mail  in  the  Location 

and  Recovery  of  Missing  Children 

[Reserved] 

SUBCHAPTER  B-OOVERNMENT  ETHICS 

Put 

2633  Executive  Agency  Regulations 
Governing  Non-Public  Financial 
Disclosure  Reports  [Reserved]. 

2634  Executive  Personnel  Financial 
Disclosure  Requirements 

2835    Principles  of  ethical  conduct 
[Reserved]. 

2837  Regulations  Concerning  Post 
Employment  Conflict  of  Interest 

2838  O^ice  of  Government  Ethics  and 
Executive  Agency  Ethics  Program 
Responsibilities. 

2.  Title  5  of  the  Code  of  Federal 
Regulations  is  amended  by  transferring 
and  redesignating  certain  regulations 
from  5  CFR  chapter  I  to  5  CFR  chapter 
XVI  as  set  forth  in  the  following 
redesignation  table  which  shows  the 
relationship  of  each  former  CFR  part 
subpart  and  section  number  under  5 
CFR  chapter  I  and  the  new  part,  subpart 
and  section  number  under  5  CFR 
chapter  XVI: 

REDESIGNATtON  TABLE 


5  CFR  ch^Xar  1. 
subchapter  B.  otd 
section  numbers 

5  CFR  Chapter  XVt. 

subchapter  B,  new 
section  numbers 

P«t734 

Part  2634 

734101 

SubpertA 
2634.101 

734.102 

2634.102 

734.103 

2634.103 

734.104 .._ 

2634.104 

7^104f        

2634.105 

Subparts 
734201  

.StihpwtB 
2634.201 

734  202 

2634.202 

734.203 

2634.203 

734.204 

2634.204 

734.205 

2634.205 

Subp«tC 
734.301 

SiJbpwtC 
2634.301 

734.302.           .__ 

2634.302 

2634.303 

734  304 

2634.304 

SubpwtO 
734  401 

SubpartO 
2634.401 

Tr^A*ra  

2634.402 

731403 

2634.403 

734.404 

2634.404 

734.406 

2634.405 

734  406 

2634.406 

II 
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RfeUfeWGNATlOW  Table— Continued 


SCFRfitapMrt. 
subchaptar  B.  aid 


7344B7 

734.408 

SubpwtE 

734.501 

734  J02 

SubpartF 
734.601 
734.602 
734403 

734.604 

734^609  ..■...■■■■■..■■■ 

SubpartO 

734.701 

734.702 

734.709 

SubpartH 

734.801 — _»- 

734.802 ._.:. M« 

734.803 - 

734.804 

734.805 ...- — 

6ubp«(l 

734.901 

734.002 

734.903 

Appendix  A 10  Part  734 

Appandbi  B  to  Part  734 

Part  737 

SubpvtA 

737.1 

737.3 

Subparts 

737.5 

737.7 

7374 

737.11 

737.13. 

737.15. 

737.17. 

737.19. 

737.21. 

737.23. 

737.25. 

737.27 

737.29 

73741 

737.32 

73743 : 

Part  738 
SubpartA 

738.101 

738.102 

738.103 

73ai04 

Subparts 
738401 
736402 
738403 

736404 

SubpartC 

738.301 

738402 

738.303 

738.304 

738.305 

738.306 

736.807 

738.308 

738.309 

738.310 
73M11 
738412 
738413 


SCFRchaplarXVT. 

8uhc'^ap«»'  9  'vm 


2B34.407 
2634.408 

Subparts 
2834401 
269440* 

SubpartF 
2634.601 
.  2634402 


2834405 


SubpartO 
2634.701 
.  2634.702 
2634.703 

StiipartH 
2634.801 
2634.802 
2634.803 
2634.804 
2634.805 

Subpart! 
2634.901 
2634402 
2634.903 

AppMxSx  A  to  Psrt  2634 
Appendh  B  to  Pvt  2634 

Part  2637 

SubpsrtA 
2837.101 
2637.102 

Subparts 
2637401 
2637402 
2637.203 
2637.204 
2637406 
2637406 
2637407 
2637408 
2637.200 
2637410 
2637411 
2637412 
2637413 
2637.214 
2637415 
2837416 

Part  2638 

SubpartA 
2638.101 
2636.102 
2638.103 
2638.104 

SubpWtS 
2638401 
2638402 
2638403 
2638404 

SubpwtC 
2638401 
2636402 
2638.303 
2638  304 
2638405 
2636.306 
2638.307 
2638406 


2638409 

2636.310 

2638.311 

2638412 

I  2838413 


3.  All  internal  references  in  the 
redesignated  parts  and  sections  are 
changed  accordingly. 


4.  The  atrtfaority  citation  for  newly 
designated  part  2634  is  revised  to  reed 
as  follows: 

Audiacily:  5  MAXL  appendixes  10.  IV. 

5.  The  authority  citation  for  newly 
designated  part  2637  is  revised  to  reed 
as  foUowt: 

Authority:  5  U.S.C  appendixes  m.  IV;  18 
U.S.C  297. 

6.  The  authority  citation  for  newly 
designated  part  2636  ia  revised  to  read 
as  follows: 

AMAority:  5  U&C  appendixes  OL IV. 

7.  The  title  of  newly  designated  part 
2638  is  revised  to  read  as  follows: 

PART  2638-OFFICC  OF 
GOVERNMENT  ETHICS  AND 
EXECUTIVE  AGENCY  ETHICS 
PROGRAM  RESPONSIBILITIES 

[FR  Doc  89-28367  Filed  12-1-80;  8.-4S  am] 

BRJJNO  OOOC  SS4»-eMI 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martoting  Servic* 

7CFR  Part  989 
tFV-<»-111FRl 

1989-90  Expenses  and  Assessment 
Rate  Under  Marketing  Order  No.  989; 
Raisins  Pro<fcic«d  From  Grapes  Grown 
In  Cam  omia 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACnow:  Final  role. 

summary:  This  final  role  will  authorize 
expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  989  for  the  1989-90  fiscal  year 
established  under  the  federal  marketing 
order  for  raisins  produced  from  grapes 
grown  fai  California.  Authorization  of 
this  budget  will  allow  the  Raisin 
Administrative  Committee  (Committee) 
to  incur  reasonable  and  necessary 
expenses  to  administer  the  marketing 
order  program.  Funds  for  the  program 
will  be  derived  bom  assessments  on 
handlers  of  California  raisins. 
EFFECTIVE  DATES:  August  1. 1989, 
through  ]uly  31. 1990. 
FOR  FURTHER  INFORMATION  CONTACn 
Patricia  A.  Petrella.  Marketing 
Specialist  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA.  Room  2525-S,  P.O.  Box  96456, 
Washington.  IX:  20O9O-6456;  telephone: 
(202)  «7s-dsao 

flU^nSMENTARY  iMFcyRMA^^OK;  This  nde 
is  Issued  tinder  Marketing  Agreement 
and  Order  No.  989  (7  CFR  Part  989).  both 


as  amended,  regulating  the  handling  of 
raisins  prodooed  from  grapes  jrewn  ia 
California.  The  agreement  and  order  ten 
effective  under  fee  Ayicultaral 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  801-874),  hereteafler 
referred  to  as  fte  Act 

This  final  rule  has  been  re  slewed 
imder  Executive  Order  12291  and 
Departmental  Regtilation  1512-1  and  has 
been  determined  to  be  a  "nornnajor^ 
rule  imder  criteria  contained  therein. 

Pmwiant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  tfie  Agricultural 
Marketing  Service  has  considered  die 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of  . 
business  eabject  to  sadi  actions  in  order 
that  small  businesses  will  not  be  txnduly 
or  disproportionately  burdened. 
Marketing  orders  issued  ptnsnant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  bnnight  abont 
throng  grtjup  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  bodj  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  23  handlers  of 
California  raisins  subject  to  regulation 
tmder  tiiis  marketing  order  and 
approximately  5,000  producers  of 
California  raisins.  Small  agriailtural 

producers  have  been  defined  by  the 

Small  Btisiness  Administration  (13  CFR 
121.2)  as  those  having  aimual  receipts 
for  the  last  three  years  of  less  ttian 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
minority  of  handlers  and  the  majority  of 
ftrodncers  of  raisins  may  be  classified  as 
small  entities. 

The  federal  marketing  order  for 
California  raisins  requires  that  die 
assessment  rate  for  a  particular 
marketing  year  shall  apply  to  all 
assessable  raisins  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Committee  and  submitted  to  the  U.S. 
Department  of  Agriculture  (Department) 
for  approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  regulated  raisins.  They  are  familiar 
with  the  Committee's  needs  and  widi 
the  cost  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget  The  budget  is 
formulated  and  discussed  in  public 
meetings,  so  that  aU  directly  affected 
persons  have  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
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anticipated  expenses  by  expected 
shipments  of  assessable  raisins.  That 
rate  is  applied  to  actual  shipments  to 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
budget  of  expenses  and  rate  of 
assessment  are  usually  recommended 
by  the  Committee  shortly  after  the 
season  starts.  Expenses  are  incurred  on 
a  continuous  basis;  therefore,  the 
approval  of  expenditures  and  the 
assessment  rate  must  be  expedited  so 
that  the  Committee  will  have  funds  to 
meet  its  obligations. 

The  Committee  met  on  October  5, 
1989,  as  required  by  the  marketing  order, 
and  unanimously  recommended  1989-90 
marketing  order  expenditiu-es  of 
$483,405  and  an  assessment  rate  of  $1.50 
per  assessable  ton  of  raisins.  In 
comparison,  1988-89  marketing  year 
budgeted  expenditiires  were  $435,000. 
and  the  assessment  rate  was  1.50  per 
ton.  Assessment  income  for  1989-90  is 
estimated  at  $483,405  based  on  322.270 
tons  of  assessable  raisins. 

While  this  action  will  impose  some 
additional  costs  on  handlers  of 
California  raisins,  including  small 
entities,  the  costs  are  In  the  form  of 
uniform  assessments  on  all  handlers. 
Any  costs  to  handlers  are  expected  to 
be  more  than  offset  by  benefits  derived 
from  the  operation  of  the  mari^eting 
order.  Therefore,  the  Administrator  of 
the  Agricultiiral  Marketing  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  a  new  S  989.340  and 
is  based  on  Committee 
recommendations  and  other 
information.  A  proposed  rule  was 
published  in  the  November  2. 1989,  issue 
of  the  Federal  Register  (54  FR  46269). 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until 
November  13, 1989.  No  comments  were 
received. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
Conunittee  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Ad 

This  budget  and  assessment  rate 
should  be  expedited  because  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses,  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action,  which  was  recommended  by  the 
Committee  at  public  meetings. 
Therefore,  it  is  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pubUcation  in  the  Federal  Register  (5 
U.S.C  553). 


List  of  Subjects  in  7  CFR  Part  968 

Califonua,  Crapes,  Marketing 
agreements  and  orders,  Raisins. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  revised  to 
read  as  follows: 

Note:  This  section  will  not  appear  tn  the 
annual  Code  of  Federal  Regulations. 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  3t  as 
amended:  7  U.S.C  601-074. 

2.  Section  989.340  is  added  to  read  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

S  989.340    Expense*  and  assessment  rat*. 

Expenses  of  $483,405  by  the  Raisin 
Administrative  Committee  are 
authorized  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  9  989.80  of  $1.50  per  ton  of 
assessable  raisins  is  established  for  the 
crop  year  ending  July  31, 1990.  Any 
imexpended  funds  from  that  crop  year 
shall  be  credited  or  refunded  to  the 
handler  from  whom  collected. 

Dated:  November  30, 1989. 
WUliam  |.  Doyle. 

Acting  Deputy  Director,  Fruit  and  VegetaUe 

Division. 

[FR  Doc.  89-28380  Filed  12-4-89:  8:45  am] 

atLLMM  COOe  S410-02-II 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No.  89-ANE-02;  Aimndment 
39-6352] 

AlrworttilnMa  Diroctivea;  Pratt  A 
Whitney  (PW)  JT80-9,  -9A.  -11,  -IS. 
-ISA,  -17,  -ITA,  -17R,  and  -17AR 
Turbofan  Enj^ne 

agency:  Federal  Aviation 
Administration  CFAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  replacement  of  certain  first 
stage  fan  blade  retaining  plates  on 
certain  PW  )T8D  engines.  The  AD 
requires  replacing  the  original  retaining 
plates,  and  the  retaining  plates  which 
were  introduced  by  Spare  Parts  Bulletin 
(SPB)  P-0822.  dated  July  22. 1976,  with  a 
new  improved  retaining  plate.  The  AD  is 
needed  to  prevent  a  first  stage  fan  blade 
liberation  which  could  result  in  fire. 


inflight  shutdown,  engine  cowl  release. 

or  airfi'ame  damage. 

DATES:  Effective— January  1, 199a 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  1. 
1990. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  The  applicable  Alert 
Service  Bulletin  (ASB)  may  be  obtained 
from  Pratt  &  Whitney,  Publication 
Department  P.O.  Box  611,  Middletown. 
Connecticut  06457,  or  may  be  examined 
at  the  Regional  Rules  Docket.  Room  311, 
Office  of  the  Assistant  Chief  Counsel, 
Federal  Avitation  Administration,  New 
England  Region,  12  New  England 
Executive  Park.  Burlington. 
Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Boudreau,  Engine  Certification 
Branch.  ANE-141,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration.  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803;  telephone  (617 
273-7121. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include 
an  AD  which  requires  replacement  of 
certain  first  stage  fan  blade  retaining 
plates  on  certain  PW  JTBD  turbofan 
engines  was  pubhshed  in  the  Federal 
Re^Lster  on  April  19, 1989  (54  FR  15771). 

The  proposal  was  prompted  by 
nineteen  first  stage  fan  blade  liberation 
events.  Thirteen  of  these  events  resulted 
in  either  fire,  engine  cowl  release,  or 
airframe  damage.  Fifteen  of  the  nineteen 
blade  liberation  events  occurred  with 
the  original  retaining  plates.  However, 
four  events  occtirred  with  improved 
design  retaining  plates  which  were 
introduced  by  SPB  P-0822,  dated  July  22. 
1976.  Also,  there  have  been  seven  first 
stage  fan  blade  liberation  events  caused 
by  bird  ingestion,  all  occurring  on  wing- 
mounted  engines  containing  the  original 
design  retaining  plates.  Consequently, 
the  risk  of  a  blade  liberation  due  to  an 
ingestion  event  is  dependent  on  the 
engine  installation  position  in  addition 
to  the  retaining  plate  design. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Four 
comments  were  received  concerning  the 
proposed  rule. 

One  commenter  stated  that  the  first 
improved  retaining  plate  design  was 
introduced  by  SPB  P-0822.  dated  July  22. 
1976,  and  not  by  Serivce  Bulletin  (SB) 
5739  as  stated  in  the  notice  of  proposed 
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rulemaking  (NPRM).  The  FAA  concurs 
that  SPB  P-0822,  dated  July  22. 1976.  is 
the  document  which  introduced  the  first 
improved  retaining  plate  design. 

Three  commenters  stated  that  the 
proposed  compliance  schedule  based 
solely  on  calendar  date  was  too 
restrictive  and  should  be  changed  to 
allow  an  option  to  comply  with  an 
engine  operating  time  limit 

The  FAA  concurs  with  these 
commenters.  The  schedule  chosen  for 
the  NPRM  met  an  acceptable  level  of 
safety  with  minimal  economic  impact 
At  the  time  the  NPRM  was  issued, 
allowing  an  engine  operating  time  limit 
option,  while  still  maintaining  an 
acceptable  level  of  safety,  would  have 
resulted  in  substantial  compliance 
schedule  reductions  (calendar  and 
operation  time).  However,  no  additional 
first  stage  fan  blade  liberation  events 
have  occurred,  partly  because  operators 
have  begun  to  replace  the  retaining 
plates  thus  reducing  the  affected 
population.  Consequently,  the  decrease 
in  occurrence  rate  permits  a  relaxation 
of  the  compliance  schedule  and  an 
engine  operating  time  limit  option  will 
be  included  in  the  AD.  However,  it 
should  be  noted  that  this  relaxation  of 
the  compliance  schedule  may  result  in 
an  increased  economic  impact  if 
operators  take  full  advantage  of  the 
compliance  schedule.  The  FAA  has 
revised  the  regulatory  evaluation 
accordingly. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  involves  approximately  5.175 
engines  (domestic  fieet)  with  a 
maximum  total  cost  of  two  million 
dollars.  It  has  also  been  determined  that 
few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected  since  the  proposed 
rule  affects  only  operators  using  aircraft 
in  which  JT8l>-9  through  JT8D-17AR 
model  engines  are  installed,  none  of 
which  are  believed  to  be  small  entities. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Regional  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety  and  Incorporation  by 
reference. 

Adoptioo  of  die  Amendment 

Accordingly,  pivsuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  3»-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbocity:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.&C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

139.13    [AmendMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Pratt  ft  Wldtoey:  AppUes  to  Pratt  k  Whitney 
(PW)  JTBDt^  -OA  -11,  -15.  -15A.  -17,  - 
17A  -17R,  and  -17AR  turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  fbe.  inflight  shutdown,  engine 
cowl  release,  or  airframe  damage  associated 
with  a  first  stage  fan  blade  lil>eration.  remove 
certain  first  stage  fan  blade  retaining  plates 
in  accordance  with  the  Accomplishment 
Instnictiona  of  PW  Alert  Service  Bulletin 
(ASB)  5841.  dated  February  15, 1989,  and 
replace  with  an  improved  design  retaining 
plate  as  follows: 

(a)  Replace  retaining  plate  Part  Numbers 
(P/N)  520451.  616645,  or  639616  with  retaining 
plate  P/N  803996  at  the  next  shop  visit  but  no 
later  than: 

(1)  Two  years  or  4.000  hours  In  service  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  for  wing-moimted  engines. 

(2)  Four  years  or  8,000  houtra  in  service 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  for  fuselage-mounted  engines. 

(b)  Replace  reUintng  plate  P/N  760297. 
793935,  or  802710  with  retaining  plate  P/N 
803996  at  the  next  shop  visit  but  no  later  than 
five  year*  or  10.000  hours  in  service  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

Notes:  (1)  A  shop  visit  occurs  following 
engine  removal  where  the  subsequent  engine 
maintenance  entails  the  following: 

(a)  Separation  of  a  major  engine  flange 
(lettered  or  numbered),  other  than  flanges 
mating  with  major  sections  of  the  nacelle  or 
reverser.  Separation  of  flanges  purely  for 
poiposes  of  shipment,  without  subsequent 
internal  maintenance,  is  not  a  "shop  visit" 

(b)  Removal  of  a  disk,  hub,  or  spool 


(2)  FAA  approved  first  stage  fan  blade 
retaining  plate  designs  may  be  used  in  lieu  of 
P/N  803996  retaining  plate  as  an  alternate 
method  of  compUance. 

(c)  Aircraft  may  l>e  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.190 
to  a  base  where  the  AD  may  be 
accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  opterator  through  an  FAA 
Airworthiness  Inspector,  an  alternate  method 
of  comphance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance  times 
specified  in  this  AD.  may  be  approved  by  the 
Manager.  Engine  Certification  Office,  ANE- 
14a  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administratioa  12  New  England 
Executive  Park,  Buiiington,  Massachusetu 
01803. 

The  inspection/replacement  procedures 
shall  be  done  in  accordance  with  PW  ASB 
5841,  dated  February  15, 1988.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Fedval  RegistK  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
Part  61.  Copies  may  be  inspected  at  the 
Regional  Rules  Docket  Office  of  the 
Assistant  Chief  Counsel  Federal  Aviation 
Administration,  New  England  Region.  12  New 
&igland  Executive  Paik.  Room  911. 
Buriingtoa  Massachusetts  01803.  or  at  the 
Office  of  the  Federal  Register.  1100  L  Street, 
NW.,  room  8301.  Washington,  DC  20591. 

This  amendment  t)ecomes  effective  on 
January  1, 199a 

Issued  in  Burlington,  Massachusetts,  on 
September  Z7, 1988. 
Jay  |.  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  89-28314  Filed  12-4-89;  8:45  am) 
•nuNO  coot  4ei»-t>-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Admlnlttrttlon 

20  CFR  Part  404 

IR*g.  Na  4] 

RIN  0960-AC7t 

Federal  Old-Age,  Survivors  and 
DIS8l)iHty  Inaurance  (1950—); 
Determining  DiaabHity  and  BIhidnesa; 
Extension  of  Expiration  Date  for 
Cardtevaacular  System  Listing 

aoency:  Social  Security  Administration, 

HHS. 

ACnow:  Final  rules. 

summary:  We  are  extending  the 
expiration  date  of  the  cardiovascular 
system  listing  found  in  appendix  1  of 
part  404.  subpart  P  from  December  6, 
1989,  to  June  6, 1991.  We  have  made  no 
revisions  in  the  medical  criteria  in  the 
cardiovascular  listings;  they  remain  the 
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•ame  as  they  now  appear  in  Uw  Code  of 
Federal  Regulations.  We  are  presently 
considering  revisions  to  update  the 
medical  criteria  contained  in  part  A  of 
the  listiog.  and  any  revised  criteria  will 
be  published  as  proposed  rules  when  we 
have  completed  our  review.  Under  these 
final  rules  extending  the  expiration  date 
of  the  existing  criteria,  we  will  continue 
to  use  the  existing  criteria  until  any 
rerised  criteria  are  published  as  final 
rules. 

EFFEcnve  DATE  This  final  rule  will  be 
effective  December  5. 1989. 

PON  njMTHCR  INFOflMATION  CONTACT: 

Irving  Darrow,  Esq.,  Legal  Assistant 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore,  MD  21235.  (301) 
965-1755. 

8UPPL£UENTARY  INFORMATION:  On 
December  6, 1985,  a  revised  Listing  of 
Impairments  in  appendix  1  to  subpart  P 
of  part  404  was  published  in  the  Federal 
Register  (50  FR  50068).  The  Listing  of 
Impairments  describes,  for  each  of  the 
13  major  body  systems,  impairments 
that  are  considered  severe  enough  to 
prevent  an  adult  from  performing  any 
gainful  activity  (part  A),  or  in  the  case  of 
children  under  the  age  of  18, 
impairments  which  compare  In  severity 
to  impairments  that  would  make  an 
adult  disabled  (part  B).  The  Listing  of 
Impairments  is  used  for  evaluating 
disability  and  blindness  under  the 
Social  Security  disability  program  and 
the  Supplemental  Security  Income  for 
the  Aged,  Blind,  and  Disabled  program. 

When  the  revised  Listing  of 
Impairments  was  published  in  1985,  we 
indicated  that  disability  evaluation  and 
treatment  and  program  experience 
would  require  that  the  listing  be 
periodically  reviewed  and  updated. 
Accordingly,  expiration  dates  were 
established  ranging  from  4  to  8  years  for 
each  of  the  specific  body  systems.  A 
termination  date  of  December  8, 1969, 
was  established  for  part  A  of  the 
cardiovascular  system  listing.  Part  B  of 
the  listing  has  a  termination  date  of 
December  6, 1993. 

In  November  1984,  SSA  convened  an 
expert  medical  panel  to  review  the 
current  cardiovascular  listings  and 
propose  revisions  to  them  based  upon 
the  latest  advances  in  medical 
knowledge  and  technology.  The 
Cardiovascular  Panel  was  comprised  of 
representatives  from  national  medical 
professional  groups  and  Federal  and 
State  representatives  with  expertise  in 
the  evaluation  of  disability  claims 
involving  cardiovascular  impairments. 

The  panel  met  seven  times  and 
submitted  their  final  report  to  SSA  on 
]uly  22, 1987,  for  consideration  as  the 


basis  for  listing  diangea.  Panel 
deliberations  were  very  thorou^  due  to 
the  need  to  consider  significant  medical 
advances  widi  respect  to  the  evaluation 
and  treatment  of  cardiovascular 
impairments.  The  final  report  was 
advisory  only  and  requires  careful  study 
as  we  review  the  existing  listing  and 
consider  the  development  of  new 
regulations.  The  potential  program 
impact  of  the  changes  recommended  by 
the  panel  requires  careful  analysis  and 
consideration  within  the  agency.  So  that 
we  will  have  an  opportunity  to  consider 
these  thoroughly,  we  are  extending  the 
expiration  date  of  part  A  of  the 
cardiovascular  listing. 

Regulatory  Procediues 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  notice  of 
proposed  rulemaking  and  public 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  Administrative 
Procedure  Act  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C.  553(b), 
good  cause  exists  for  waiver  of  notice  of 
proposed  rulemaking  and  public 
comment  procedures  on  this  rule 
because  opportunity  for  public  comment 
is  unnecessary.  Prior  notice  and 
comment  before  publication  are 
unnecessary  because  these  regulations 
only  extend  the  expiration  date  of  Part 
A  of  the  cardiovascular  Ustings  and 
make  no  substantive  changes  to  these 
listings.  The  current  regulations 
expressly  provide  that  the  listings  may 
be  extended  by  the  Secretary,  as  well  as 
revised  and  promulgated  again.  Since 
we  are  not  making  any  revisions  to  the 
current  listings,  use  of  public  comment 
procedures  is  not  contemplated  by  the 
existing  regulations  and  is  unnecessary 
under  the  Administrative  Procedure  Act 
After  our  review  of  the  existing 
cardiovascular  listings  is  completed, 
proposed  revisions  to  the  existing 
criteria  will,  of  course,  be  pubUshed  for 
public  comment 

Executive  Older  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
do  not  meet  any  of  the  threshold  criteria 
for  a  major  rule.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 


Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  only  affect  disability 
claimants  under  tides  n  and  XVI  of  the 
Act 

Paperwork  Reduction  Act 

These  regulations  impose  no  reporting 
or  recordkeeping  requirements 
necessitating  clearance  by  the  OfiFice  of 
Management  and  Budget 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.802,  Social  Security  Disability 
Insurancr,  No.  13.807.  Supplemental  Security 
Income  Pro^m) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance. 

list  of  Subjects 

20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged.  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated;  November  17, 1989. 
Gwendolyn  S.  King. 
Commissioner  of  Social  Security. 

Approved:  November  28, 198B. 
Louis  W.  SulBvan. 
Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE 
SURVIVORS  AND  DISABILITY 
INSURANCE 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  title  20  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

20  CFR  part  404,  subpart  P— is 
amended  as  follows: 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

AntlMxity:  Sees.  202.  205  (a),  (b).  and  (d>- 
(h),  2ie(i),  221  (a)  and  (i).  222(c).  223.  225.  and 
1102  of  tlie  Social  Security  Act  42  U.S.C  402, 
405  (a),  (b)  and  (dHh).  4ie(i).  421  (a)  and  (i), 
422(c).  423, 425.  and  1302;  sec  SOS(a)  of  Pub. 
L  86-285. 94  StaL  473:  aecs.  2(d)(2).  5, 6,  and 
15  of  Pub.  L  96-460,  98  SUL  1797. 1801. 1802. 
and  1808. 

Appendix  1  to  subpart  P— {Amended] 

2.  Appendix  1  to  subpart  P,  is 
amended  by  revising  the  fourth 
paragraph  of  the  introductory  text  to 
read  as  follows: 
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The  cardiovascular  system  [4.00]  will  no 
longer  l>e  afffective  on  June  6, 1991. 

(FR  Doc  89-28453  Filed  12-4-69;  8:45  am] 
MLUIM  coot  41«»-1t-ll 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Doaaga 
Form  New  i^nlmal  Drugs  i^lol  Subjact 
to  Carttflcation;  Gona<sorelin  Sterila 
Solution 

AOeNCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

•UtMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  refiect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Fort  Dodge 
Laboratories,  Inc.  llie  NADA  provides 
for  intramuscular  use  of  gonadorelin 
sterile  solution  for  cattle  to  treat  cystic 
ovaries. 
EFFfcrnvE  o*te:  December  5. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443^913. 
•UPPtEMENTARV  INFODMATION:  Fort 
Dodge  Laboratories,  Inc.,  P.O.  Box  518, 
800  5th  St,  NW.,  Fort  Dodge.  L\  50501, 
filed  NADA  139-237,  providing  for 
intramuscular  use  of  gonadorelin  sterile 
solution  for  treatment  of  cystic  ovaries 
(ovarian  folliciilar  cysts)  in  catde  to 
reduce  the  time  to  first  estrus.  The 
NADA  is  approved  and  new  {  522.1077 
(21  CFR  522.1077)  is  added  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dodcets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
die  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  fai  21  CFR  Part  522 

Animal  drugs. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PAP-^  522-!MPL-ANTATiON  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NO"^  SUBJECTTO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority.  Sec  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b]. 

2.  New  i  522.1077  is  added  to  read  as 
follows: 

§522.1077    GonadoreNn  h^actaM*. 

(a)  Specifications.  Each  milliliter 
sterile  aqueous  solution  contains  50 
micrograms  of  gonadorelin  (as 
hydrochloride). 

(b)  Sponsor.  See  No.  000856  in 
S  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use  in  cattle — (1) 
Amount  100  micrograms  per  cow 
intramuscularly. 

(2)  Indications  for  use.  For  the 
treatment  of  cystic  ovaries  (ovarian 
follicular  cysts)  in  cattle  to  reduce  the 
time  to  first  estrus. 

(3)  Limitations.  For  intramuscular  use 
only.  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  November  28, 1989. 
Gerald  B.  Guest 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc  89-28315  Filed  12-4-89;  8:45  am] 

■NXMO  coot  4tS0-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGO  05-«»-5106] 

Spaciat  Local  Regulationa  for  Marina 
Evants  New  v ear'a  Eva  Calabratlon 
Fkaworhs  Norfolk  HartHK,  EllzatMth 
River,  Nortoik  and  Portamouth,  VA 

AQENCV:  Coast  Guard,  DOT. 

action:  Notice  of  hnplementation  of  33 

CFR  100.501. 

summary:  This  notice  hnplements  33 
CFR  100.501  for  the  New  Year's  Eve 
Celebration  Fireworks  Display.  The 
fireworks  display  will  be  launched  from 
the  Town  Point  Park  Fireworks — Mast 
Area,  Town  Point  Park,'Norfolk. 
Virginia,  on  the  Elizabeth  River, 
adjacent  to  "Waterside",  between  the 
Norfolk  and  Portsmouth  downtown 


areas  from  lOM)  p.m..  December  31, 1989 
to  1:30  a.m.,  January  1. 1990.  The 
regulations  in  33  CFR  100.501  are  needed 
to  control  vessel  traffic  within  the 
immediate  vicinity  of  the  event  due  to 
the  confined  nature  of  the  waterway  and 
the  expected  congestion  at  the  time  of 
the  event  The  regulations  restrict 
general  navigation  in  the  area  for  the 
safety  of  life  and  property  on  the 
navigable  waters  during  the  event 

EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  from  10:00 
p.m.,  December  31, 1989  to  1:30  a.m., 
January  1, 1990.  If  inclement  weather 
causes  the  postponement  of  the  event 
the  regulations  are  effective  from  6:00 
p.m.  to  8:00  p.m.,  January  1, 1990. 

POR  FURTNER  INFORMATION  CONTACT: 

Mr.  Stephen  Phillips.  Chief,  Boating 
Affairs  Branch.  Boating  Safety  Division. 
Fifth  Coast  Guard  District  431  Crawford 
Street.  Portsmouth,  Virginia  23704-5004, 
(804)  398-«204. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information:  The  drafters  of 
this  notice  are  QMl  Kevin  R.  Connors, 
project  officer,  Boating  Affairs  Branch, 
Boating  Safety  Division,  Fifth  Coast 
Guard  District  and  Lieutenant  Steven 
M.  Fitten,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Discussion  of  Regulation:  Norfolk 
Festevents,  Ltd.  submitted  an 
application  on  January  19, 1989  to  hold  a 
fireworks  display  from  10:00  p.m., 
December  31, 1989  to  1:30  a.m.,  January 
1, 199a  The  fireworks  display  will  be 
launched  from  the  Town  Point  Park 
Fireworks — Mast  Area,  Town  Point 
Park,  Norfolk,  Virginia,  and  will  burst 
over  the  Elizabeth  River.  Since  many 
spectator  vessels  are  expected  to  be  in 
the  area  to  watch  the  fireworks  display, 
the  regulations  in  33  CFR  100.501  are 
being  implemented  for  these  events.  The 
fireworks  will  be  launched  from  within 
the  regulated  area.  The  waterway  will 
be  closed  during  the  fireworks  display. 
Since  the  waterway  will  not  be  closed 
for  an  extended  period  commercial 
traffic  should  not  be  severely  disrupted. 
In  addition  to  regulating  the  area  for  the 
safety  of  life  and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  die  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  The  implementation  of  33 
CFR  100.501  also  implements  regulations 
in  33  CFR  100.72aa  and  117.1007.  33  CFR 
110.72aa  establishes  the  spectator 
anchorages  in  33  CFR  100.501  as  sperial 
anchorage  areas  under  Inland 
Navigation  Rule  30.  33  U.S.C.  2030(g).  33 
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CFR  117.1007  do»e«  the  draw  of  the 
Berkley  Bridge  to  vessels  during  and  for 
one  hour  before  and  after  the  elective 
period  under  33  CFR  loasoi,  except  that 
the  Coast  Guard  Patrol  Commander  may 
order  that  the  draw  be  opened  for 
commercial  vessels. 

These  regulations  are  implemented  by 
publication  of  this  implementing  notice 
in  the  Fedaral  Regiatar  and  a  notice  in 
the  Local  Notice  to  Mariners. 

Dated:  November  29, 1968. 
PA-WeDiBg. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc.  89-28388  Filed  12-*-«9;  8:45  am] 

MUJNQ  CODE  4S10-14-II 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Dockat  No.  FEMA  6856] 

Suapanslon  of  Community  EUglbiHty; 
Maine  at  aL 

aoency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summahy:  This  rule  lists  comiQunitiea. 
where  the  sale  of  flood  insurance  has 
been  authori2ed  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program-  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
^y  publication  in  the  Federal  Register. 
EFi'ECTTVE  OATCS:  The  third  date 
("Susp.'l  listed  in  the  fourth  colimin. 
FOfI  RMTHCR  INFOWMATtON  CONTACT: 
Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration.  (202) 
646-^2717,  Federal  Center  Plaza.  500  C 
Street,  Southwest,  Room  417, 
Washington.  DC  20472. 
supPUEMEw'  *RY  mFOfwUTiON:  The 
.NdUciu.  i \<jo<i  Insurance  Program 
(NFIP),  enables  property  owner*  to 


purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enfor(;ement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  part  59  et. 
seq.).  Accordin^y,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legaUy 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  tfieir 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  biterim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  fmancial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  In  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 


amended).  This  profaibitioa  against 
certain  types  of  Fed^al  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U5.C 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month. 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  4 
significant  economic  impact  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompHance  of  die  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

PART  66-{AMENDEO] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Audiority:  42  U.S.C  4001  eL  saq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Secti<m  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

S64.6    LM Of a«glbte eoromuntttaa. 


I 

Uaimr.  MWnocMl  To«m  of  Penobacol  County.. 


ConMnuni^ 
No. 


230111 


EllKiiv*  date  arthoriaMDn/cancelrtton  of  tato  of  flood  kwuranoe 

fen  convnunlty 


June  12. 197S.  &M(b^  Ok.  i.  IMS,  Ra»;  Ok.  S.  1968.  SiNp.. 


Cun«nl 
tHme)s*» 
map  data 


12-5- IS 


Decs,  1988. 


Federal 
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State  and  location 


ConwnunRy 
No. 


Ef1ectiv«  date  auttmizaGon/cancetaCon  of  sale  (M  flood 


Oaranl 
•ffaclwe 
fnap  date 


Region  III 

Pennsylvania 

Ov^side,  BofOuQ^  of  Md*ene  County... 

Qmn.  TownaNp  of  Indiana  County 

TpwnaWp  of  Cleartteld  County.... 

,  Borough  of  Bu«ef  County 

Shetocta,  Boroogfi  of  incUana  County 

Walker,  Townsti^j  of  Schuyfkid  County .. 
tvoauiQiiy,  oorougn  wi  \jVvOfs  v.^Umy... 

Region  V 

niiftott: 

Dowefl.  Village  of  Jackson  County 

Muddy.  VlKage  of  Saline  County 

Wtscomin: 

Shawano.  Crty  of  Shawano  County 

Eleva,  Village  of  Trempealeau  County ... 

Pnce  County  unincorporated  areas 


Region  vn 

Nebraska:  Elk  Creek,  Village  of  Johnson  Courtty  .- 
Region  X 

Oregon:  Lake  County  unincorporated  areas 

Washingtorc  Cfatlam  County  unincorporated  areas  . 

Region  H 

New  York:  Uncoin,  Town  of  Madison  County 

Region  HI 

Peimsytvania:    Hyndman,    Borough    of    Bedford 

County. 
Virginia:  Wise  County  unir>corporated  areas. 

Ragloniy 

GeorgM:  Rtzgerakl  Oty  of  Ben  Hill  County 

North  Carolina 

Moore  County  unincorporated  areas _ 

Pir>ebkjff.  Town  of  Moore  County  _._.. 

Swain  County  umncorporated  areas 

iV 


Wisconsin:  Park  Fafls,  Oty  of  Price  Courtly ... 
Otaa 

Pauktng  County  unincorporaled  areas ... 

Waupaca.  City  of  Waupaca  County 

Region  VN 

Karwas: 

Jaokaon  County  uniacorporated  areas... 

Paiaoni,  City  of  Labette  County „.. 

Mtaourt:  Botvar.  City  of  Polk  County 


420499 
421718 
421  S» 
420221 
420506 
422026 
4202SS 


170675 
170599 

550421 
550441 
550343 


310014 

410115 
530021 

360405 

420121 
510174 

130007 

370164 
370337 
370227 

550344 

390777 
550502 


200147 
200184 
290299 


Sept  10. 1875,  Emerg.:  Dec.  5.  1968.  Reg.:  Dec.  S.  1968.  Susp — 

Feb.  ia  1976.  Emerg.;  Dec  5.  1969.  ttog  ;  Dec.  S.  1988.  Suap 

Nov.  17.  197S.  Emerg..  Dec  S.  1989.  f^  ,  Dec.  %.  1969.  Suip 

Urn.  3.  1977.  Emerg,  Dec.  5.  1989.  Reg.:  Dec  S.  1B88.  Suap - 

Ocl  7,  1975.  Emerg.:  Dec  5.  1989.  Reg..  Dec.  5. 1969.  Suip 

(Mar.  19.  1975.  Emerg.;  Dec  5.  1989.  Reg :  Dec.  &  1988.  Suap. — 
May  28. 1975,  Emerg :  Dec.  5.  1989,  Reg.,  Dec  5,  1989.  Suap 


Apr.  20.  1979.  Emerg.;  Dec.  5.  1969,  Reg.;  Dec  S,  1989.  Susp.. 
Juty  10,  1975.  Emerg.;  Oac.  5,  1969.  Reg.;  Dec.  5,  1989,  Susp .. 

Apr.  30,  1975,  Emerg.;  Dec  S,  1989,  Reg.;  Dec  5,  1989.  Suap. 
May  23,  1975,  Emerg.;  Dec.  5,  1989.  Reg.;  Dec.  5,  1989.  Suap.. 
Dec  29.  1975.  Emerg.;  Dec.  5,  1969.  Reg  ;  Dec  5.  1989.  Susp. 


Sept.  25.  1979,  Emerg.;  Sept.  4,  1985,  Reg :  Dec.  5,  1969.  Suap._. 


Mar.  3.  1975.  Emerg.;  Dec  5.  1989.  Reg.;  Dec.  5.  1989.  Suap 

Mov.  27. 1973.  Emerg.;  Nov.  S.  1980.  Reg.;  Dec  5.  1969,  Susp... 


Sept  10.  1975,  Emerg.;  SepL  4.  1985.  Reg.;  Dec  15.  1969,  Susp. 

Apr.  28. 1875,  Emerg.;  Dec  IS.  1869.  Reg.:  Dec  IS.  1989.  Susp.. 
Oct  30, 1974,  Etnerg.;  Aug.  17. 1981.  Reg.;  Dec.  15, 1968.  Suap.. 

Dec.  26.  1973.  Emerg.;  Dec.  15.  1989.  Reg.;  Dec.  15.  1989.  Suap. 

June  4.  1975,  Emerg.;  Dec.  15, 1989,  Reg.;  Dec.  15,  1988,  Susp- 
Sept  25.  1979  Emerg;  July.  17,  1986,  Reg.;  Dec  IS.  1989.  Suap. 
Feb.  3.  1960,  Emerg.;  July.  17.  1966,  Reg.;  Dec  15.  1969.  Susp... 

Apr.  17.  1974.  Emerg;  Dec.  15,  1989,  Reg.;  Dec.  15. 1989.  Suap- 

Mw.  14.  1978.  Emerg.;  Ok.  S.  1969.  Reg.;  Dec  15.  1989.  Suap... 
Dilay  13.  1975.  Emerg.;  Aug  3.  1989.  Reg.;  Dec  15.  1969.  Su^).... 


12-6-1988 
12-5-1989 
12-5-1968 
12-5-1988 
12-5-1988 
12-&-1988 
12-S-1988 


12-5-1968 
12-5-1969 

12-6-1988 
12-5-1969 
12-6-1968 


12-5-1968 
12-S-1888 


12-15-1969 

12-15-1969 
12-15-1988 

12-15-1989 

12-15-1988 

7-17-1966 
12-15-1989 

12-15-1989 

.    12-5-1969 
12^8-1968 


Ob. 
Oa. 
t>o. 
Oe 
Oe. 
Oa 
Da 


Da 
Do 

Da 
Oa 

Oa 


Od 


July  15.  1983,  Emerg.;  Dec  15.  1989,  Reg.;  [)ec  15.  1989.  Suap.. 
Oct  3,  1974,  Emerg.  July  15,  1979,  Reg.;  Dec.  15.  1969,  Suap.-. 
July  24,  1975.  Emerg.;  June  16.  1988.  Reg.;  Dec.  IS.  1988.  Suap.. 


12-1S-1988 

12-6-1968 

12-1S-1989 


Do. 
Oa 


Dee.  IS,  1888. 

Do. 
Oa 

Do. 

Do. 
Da 
Do 

Oa 

Dec.  S.  1989. 
Oac  IS.  1988. 


Do. 
Oa 
Oa 


*  Date  oeftain  Fedartf  aaaiatanoe  no  iongar  available  m  special  flood  haiard  areas. 

Code  lor  rawing  third  ootumic  Emerg  —Emergency;  Reg.— Regular:  Suap— Suspemioa  Raat-Reinstalemenl. 


Issued:  November  22, 1989. 

HanM  T.  Diuyae, 

Administrator,  Federal  Insurance 
Administration. 

|FR  Doc  •»^2847S  Filed  12-4-^.  B:45  amj 

BUJJNO  cooc  t7t»-av4i 


ACnOfC  Final  rule. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  2  anij  90 

IPB    <  c«»  Ho   38-567;  FCC  t»-M1] 

Priv  a  t  Uf   :  M  obile  Radio  Service 
Stations 

aoency:  Federal  Communications 
Commission. 


SUMMARY:  In  response  to  a  petition  for 
rule  making.  54  FR  1733  (January  17, 
1989),  the  Commission  adopted  a  Report 
and  Order  to  permit  applicants  that  file 
routine  private  land  mobile  station 
applications  for  facilities  on  shared 
frequencies  to  commence  operations  on 
a  conditional  basis  during  the 
application  processing  period  upon  the 
filing  of  their  applications  if  they  certify 
that  certain  conditions  are  satisfied.  The 
satisfaction  of  these  conditions 
indicates  that  the  application  can  be 
routinely  granted  because  it  involves  no 
special  issues. 

EFFECnvc  date:  June  3a  1990. 


FOii  RiirrMER  mPOMUkJKM  contact: 

Jerold  Feldman.  Land  Nftobile  and 
Microwave  Division.  Private  Radio 
Bureau.  (202)  632-7125. 
SUPPtf  MBfTARV  wfonmation:  This  is  a 
summary  of  the  Commissioa's  Order,  PR 
Docket  No.  68-567.  adopted  on  October 
28. 1989  and  released  November  24, 
1969.  The  full  text  of  the  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Private  Radio  Bureau,  Land  Mobile  and 
Microwave  Division,  Compliance 
Branch  (room  5202).  2025  M  Street.  NWm 
Washington,  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
bitemational  Transcription  Service.  2100 
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M  Street.  NW..  Suite  14a  Washington, 
DC  20037,  (202)  857-3800. 

Summary  of  Report  and  Order 

1.  In  responBe  to  a  January  1988 
petition  for  rule  making  and  a  January 
1989  notice  of  proposed  rule  making,  the 
Commission  issued  a  Report  and  Order 
adopting  a  system  of  conditional 
authority  for  applicants  filing  routine 
private  land  mobile  station  applications 
for  certain  shared  frequencies.  The 
conditional  licensing  procedure  applies 
to  applicants  for  shared  frequencies  in 
the  bands  below  470  MHz  and  in  the 
one-way  frequencies  in  the  929-930  MHz 
band.  This  procedure  also  encompasses 
applicants  seeking  to  modify,  assign  or 
transfer  existing  stations  in  these 
frequency  bands.  Applicants  for 
itinerant  operations  are  also  covered  by 
this  procedure. 

2.  This  procedure  permits  applicants 
to  commence  conditional  operations 
during  the  application  processing  period 
upon  the  filing  of  their  applications  with 
the  Commission  if  they  certify  that 
certain  conditions  have  been  met.  The 
satisfaction  of  these  conditions 
indicates  that  the  application  involves 
no  special  issues  and  that  the 
application  will  not  be  subject  to 
challenge.  These  conditions  are: 

(1)  That  the  proposed  station  is  south 
of  Line  A  or  west  of  Line  C  and  does  not 
require  Canadian  coordination; 

(2)  That  granting  the  application  does 
not  require  rule  waiver, 

(3)  TTiat  the  proposed  antenna 
structure  has  been  previously  studied  by 
the  Federal  Aviation  Administration  and 
determined  to  pose  no  hazard  to 
aviation  safety  as  required  by  9  17.4  of 
the  Commission's  Rules;  or  that  the 
proposed  antenna  or  tower  structure 
does  not  exceed  6.1  meters  (20  feet) 
above  ground  level  or  above  an  existing 
man-made  structure  (other  than  an 
antenna  structure),  if  the  antenna  or 
tower  has  not  been  previously  studied 
by  the  Federal  Aviation  Administration 
and  cleared  by  the  Federal 
Communications  Commission; 

(4)  That  the  applicant  has  determined 
that  the  proposed  station  will  not 
significantly  affect  the  environment  as 
defined  by  i  1.1307  oithe  Commission's 
Rules; 

(5)  That  the  proposed  station  protects 
radio  "quiet"  zones  and  monitoring 
facilities  as  specified  in  i  90.177  of  the 
Commission's  Rules;  and 

(8)  That  the  required  frequency 
coordination  procedures  have  been 
completed  and  that  an  application  has 
been  submitted  to  the  Commission 
stating  the  frequency  the  applicant 
expects  to  use. 


3.  The  above  certifications  will  be 
contained  on  a  new  Conditional 
Temporary  Authorization  Form  572C. 
The  executed  original  Form  572C  must 
be  retained  by  the  applicant  with  the 
station  records  as  evidence  for 
conditional  authority.  Form  572C  will 
contain  express  provisions  warning  the 
applicant  that  conditional  authority  may 
be  terminated  by  the  Commission  at  any 
time  without  a  right  to  a  hearing.  In 
addition,  the  applicant  will  be  required 
to  acknowledge  that  it  assumes  all  risks, 
including  monetary  loss  due  to 
equipment  purchase,  in  the  event 
conditional  authority  is  terminated  or 
the  application  is  subsequently 
dismissed  or  denied. 

4.  Accordingly,  it  is  ordered,  that, 
pursuant  to  the  authority  of  sections  4(i), 
303(r),  and  331(a)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  303(r)  and 
332(a),  parts  1.  2  and  90  of  the 
Commission's  Rules,  47  CFR  part  90,  are 
amended  effective  June  30, 1990,  as  set 
forth  below. 

5.  //  is  further  ordered,  that  this 
proceeding  is  terminated. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure.  Radio,  Reporting  and 
recordkeeping  requirements. 

47  CFR  Part  2 

Radio,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  90 

Administrative  practice  and 
procedure.  Radio,  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

Rule  Changes 

Parts  1,  2,  and  90  of  the  Commission's 
Rules  (47  CFR  Ch.  I)  are  amended  as 
follows: 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  48  Stat.  1066. 1082. 
as  amended,  47  U.S.C.  154.  303:  Implement  5 
U.S.C.  552,  unless  otherwise  noted. 

2.  Section  1.922  is  amended  by  adding 
a  new  FCC  form  and  title  as  follows: 


9  1.922    Forms  to  be  used. 


FCC  term 


VXm 


572C.. 


Conditional  Temporary 
AuttKXi2ation  to 
Operate  a  Part  90 
Radio  Station. 


3.  Section  1.925  is  amended  by 
redesignating  current  paragraph  (1)  as 
paragraph  (i)  and  revising  it  and  by 
adding  new  paragraph  (i)  to  read  as 
follows: 

§  1.925    Application  tor  special  temporary 
auttiortzation,  temporary  pennit  or 
temporary  operating  auttiorlty. 

*  *  *  *  « 

(i)  An  applicant  for  an  itinerant 
station  license,  an  applicant  for  a  new 
private  land  mobile  radio  station  license 
in  the  frequency  bands  below  470  MHz 
and  in  the  one-way  paging  929-930  MHz 
band  or  an  applicant  seeking  to  modify 
or  acquire  through  assignment  or 
transfer  an  existing  station  below  470 
MHz  or  in  the  one-way  paging  929-930 
MHz  band  may  operate  the  proposed 
station  during  the  pendency  of  its 
application  for  a  period  of  up  to  180 
days  under  a  conditional  permit. 
Conditional  operations  may  commence 
upon  the  filing  of  a  properly  completed 
formal  application  that  complies  with 
I  90.127  if  the  application,  when 
frequency  coordination  is  required,  is 
accompanied  by  evidence  of  frequency 
coordination  in  accordance  with 
§5  90.175  and  90.176.  Operation  under 
such  a  permit  is  evidenced  by  retaining 
with  the  station  records  the  original 
conditional  licensing  572C  Certification 
Form  containing  the  certifications  that 
satisfy  the  provisions  of  S  90.159(b). 

(j)  An  applicant  for  a  General  Mobile 
Radio  Service  system  license,  sharing  a 
multiple-licensed  base  station  used  as  a 
mobile  relay  station,  may  operate  the 
system  for  a  period  of  180  days,  under  a 
temporary  permit,  evidenced  by  a 
properly  executed  certification  made  on 
FCC  Form  574-T,  after  mailing  FCC 
Form  574  to  the  Commission. 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  4,  302,  303.  307,  48  Stat. 
1066. 1082,  as  amended;  47  U.S.C.  154,  302, 
303,  307,  unless  otherwise  noted. 
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2.  Section  2.302  is  amended  by  adding 
a  new  class  of  station,  composition  of 
call  sign,  and  call  sign  block  to  the  table 
of  call  signs  foUowiog  the  entry  "Part  90 
temporary  pennit"  to  read  as  follows: 


12.302 

•         * 


C«M  Signs. 


lOf 

station 


°°'2J^°'     Can  sign  blocks 


Part  SO 

conditioruil 
parmil 


2  Mtwik  7  digitt.. 


WTpkN  local 
numtier. 


PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Autbority:  Sees.  4, 303, 48  SUL.  as 
amended.  1068, 1082;  47  U.S.C  154.  303. 
unlets  otfaerwiae  noted. 

2. 47  CFR  90.159  is  amended  by 
revising  its  title  and  by  designating  the 
existing  text  of  this  rule  section  as 
paragraph  (a)  end  adding  new 
paragraphs  (b),  (c),  (d),  and  (e)  as 
follows:  K 

S  90.159    Temporary  and  condntonal 
permits. 


(b)  An  applicant  proposing  to  operate 
a  new  private  land  mobile  radio  station 
or  modify  an  existing  station  below  470 
MHz  or  in  the  one-way  paging  929-930 
MHz  band  that  is  required  to  submit  a 
frequency  reconunendation  pursuant  to 
S  90.175  (a)  through  (e)  may  operate  the 
proposed  station  during  the  pendency  of 
its  application  for  a  period  of  up  to  180 
days  imder  a  conditional  pennit  upon 
the  filing  of  a  properly  completed  formal 
application  that  oomplies  with  {  90.127  if 


the  application  is  accompanied  by 
evidence  of  frequency  coordination  in 
accordance  with  SS  90.175  and  90.176, 
and  provided  that  the  applicant  certifies 
that  the  following  conditions  are 
satisfied: 

(1)  Tlie  proposed  station  location  is 
south  of  lioe  A  or  west  of  Line  C  as 
defined  in  \  907. 

(2)  The  proposed  antenna  stnictiue 
has  been  previously  studied  by  the 
Federal  Aviation  Administration  and 
determined  to  pose  no  hazard  to 
aviation  safety  as  required  by  S  17.4  of 
the  Commission's  Rules;  or  the  proposed 
antenna  or  tower  structure  does  not 
exceed  6.1  meters  (20  feet)  above  ground 
level  or  above  an  existing  man-made 
structure  (other  than  an  antenna 
structure),  if  the  antenna  or  tower  has 
not  been  previously  studied  by  the 
Federal  Aviation  Administration  and 
cleared  by  the  FCC 

(3)  The  grant  of  the  application  does 
not  require  a  waiver  of  the 
Commission's  Rules. 

(4)  The  applicant  has  determined  that 
the  proposed  facility  will  not 
significantly  affect  the  environment  as 
defined  in  S  1.1307. 

(5)  The  applicant  has  determined  that 
the  proposed  station  affords  the  level  of 
protection  to  radio  "quiet"  zones  and 
monitoring  facilities  as  specified  in 

S  9ai77. 

(6)  The  applicant  has  submitted  an 
application  to  the  Commission  stating 
the  frequency  tlie  applicant  intends  to 
use  and  that  the  frequency  coordination 
requirements  specified  in  S  S  90.175  and 
90.176  for  selection  and  use  of  this 
frequency  have  been  satisfied. 

(c)  An  epplicant  proposing  to  operate 
an  itinerant  station,  or,  an  applicant 
seeking  the  assignment  of  authorization 
or  transfer  of  control  of  a  hcense  for  an 
existing  station  operating  below  470 
MHz,  or  in  the  929-930  Ml-iz  band,  may 
operate  the  subject  station  during  the 
pendency  of  the  application  for  a  period 


not  to  exceed  180  days  under  a 
conditional  permit  upon  the  filing  of  a 
properly  completed  formal  application 
that  comphes  with  {  90.127.  Conditional 
authority  ceases  immediately  if  the 
application  is  returned  by  the 
Conunission  because  it  is  not  acceptable 
for  filing.  All  other  categories  of 
applications  listed  in  i  9ai75(f)  that  do 
not  require  evidence  of  frequency 
coordination  are  excluded  &om  Oie 
provisions  of  this  rule  section. 

(d)  A  conditional  authorization 
pursuant  to  paragraplis  (b)  and  (c)  of 
this  section  is  evidenced  by  retaining 
the  original  executed  conditional 
licensing  572C  Certification  Form  with 
the  station  records.  Conditional 
authorization  does  not  prejudice  any 
action  the  Commission  may  take  on  the 
subject  application.  Conditional 
authority  is  accepted  with  the  express 
understanding  that  such  authority  may 
be  modified  or  canceDed  by  the 
Commission  at  any  time  without  hearing 
it  in  the  Commission's  discretioa  the 
need  for  such  action  arises.  Consistent 
with  S  90.175(d),  the  apphcant  assumes 
all  risks  associated  witfi  operation  under 
conditional  authority,  the  termination  or 
modification  of  conditional  authority,  or 
the  subsequent  dismissal  or  denial  of  its 
application.  Authority  reverts  back  to 
the  original  licensee  if  an  assignee  or 
transferee's  conditional  authority  is 
cancelled. 

(e)  The  transmissions  of  new  stations 
operating  piu'suant  to  conditional 
authority  shall  be  identified  by  a 
temporary  call  sign  consisting  of  the 
prefix  "WT'  followed  by  the  applicant's 
local  seven  digit  business  telephone 
number  as  provided  in  S  2.302. 
Transmissions  by  applicants  for  the 
modification,  assignment  of 
authorization  or  transfer  of  control  of  an 
existing  station  shall  be  identified  by  the 
station's  call  sign. 

[PR  Doc  89-28208  Filed  12-4-89: 8:4S  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  PART  349 

[Docket  No.  60N-145B] 

Over-ttie-Counter  Ophthalmic  Drug 
Products  for  Emergency  First  Aid  Use; 
Safety  and  Efficacy  Review 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Request  for  data  and 
information. 

SUyMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
call-for-data  for  ingredients  contained  in 
eyewash  drug  products  used  for 
emergency  first  aid  treatment  of 
chemical  bums  of  the  eye(s].  The  agency 
will  review  the  submitted  data  to 
determine  whether  these  products  are 
generally  recognized  as  safe  and 
effective  for  their  labeled  uses.  This 
notice  also  describes  the  agency's 
general  regulatory  policy  governing  the 
marketing  of  over-the-counter  (OTC) 
emergency  first  aid  eyewash  drug 
products  during  the  pendency  of  this 
review.  This  request  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 
DATES:  Data  and  information  to  be 
submitted  by  June  4, 1990. 
ADDRESSES:  Submissions  should  be  sent 
to  the  Division  of  OTC  Drug  Evaluation 
(HFD-210).  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 
FOM  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  [HFD-210), 
Food  and  Drug  Administration,  5000 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  1972. 
FDA  established  the  OTC  drug  review 
to  evaluate  all  drugs  sold  OTC.  The  Hnal 
regulations  providing  for  the  OTC  drug 
review  under  S  130.301  (recodified  as 


S  330.10)  were  published  and  made 
effective  in  the  Federal  Register  of  May 
11. 1972  (37  FR  9464).  The  agency 
appointed  17  advisory  review  panels  to 
evaluate  safety  and  effectiveness  data 
of  active  ingredients  found  in  OTC  drug 
products.  An  advisory  review  panel,  the 
Advisory  Review  Panel  on  OTC 
Ophthalmic  Drug  Products  (Ophthalmic 
Panel),  reviewed  OTC  ophthalmic  drug 
products. 

In  its  report  on  OTC  ophthalmic  drug 
products  (published  in  the  Federal 
Register  of  May  6, 1980;  45  FR  30002),  the 
Ophthalmic  Panel,  in  a  general 
discussion  of  eyewashes,  stated  that 
eyewashes,  eye  lotions,  and  eye 
irrigating  solutions  are  used  to  dilute  or 
remove  irritants  such  as  foreign  bodies, 
pollen,  and  noxious  chemicals  from  the 
eye  (45  FR  30046).  The  Panel  mentioned 
that  eyewashes,  eye  lotions,  and  eye 
irrigating  solutions  are  not  only  used  by 
consumers  for  cleaning  and  washing 
irritants  from  the  eyes,  but  they  are  also 
used  for  the  emergency  flushing  of 
chemicals  or  foreign  bodies  from  the 
eye(s)  in  homes,  places  of  work,  first  aid 
stations,  clinics,  and  hospitals  (45  FR 
30047).  The  Panel  recognized  that  these 
products  are  important  components  of 
first  aid  and  emergency  kits  in  industrial 
settings,  clinics,  and  hospitals.  In 
addition  to  their  emergency  first  aid  use, 
the  Panel  noted  that  irrigating  fluids  are 
used  by  medical  personnel  for  irrigation 
following  diagnostic  procedures  and  for 
postoperative  irrigation.  Even  though  the 
Panel  was  aware  of  the  existence  and 
use  of  emergency  first  aid  eyewashes 
and  irrigating  solutions,  it  did  not 
consider  these  products  further  for  these 
uses  because  no  submissions  were  made 
by  any  company  for  these  products  or 
uses. 

Following  the  publication  of  the 
Panel's  report,  no  comments  were 
submitted  on  the  use  of  emergency  first 
aid  eyewashes  or  irrigating  solutions. 
Accordingly,  these  products  were  not 
discussed  in  the  tentative  final 
monograph  for  OTC  ophthalmic  drug 
products  that  was  published  in  the 
Federal  Register  of  ]unc  28, 1983  (48  FR 
29788)  or  in  the  final  rule  that  was 
published  in  the  Federal  Register  of 
March  4, 1988  (53  FR  7076). 

After  the  final  rule  was  published,  the 
agency  received  a  request  for  an 
advisory  opinion  (Ref.  1)  regarding  the 
status  of  a  product  used  for  emergency 
first  aid  treatment  of  chemical  bums  of 


the  eyes  and  the  skin.  The  product  was 
described  as  a  sterile  phosphate 
buffered  solution  containing  sodium 
phosphate,  U.S.P.  land  monobasic 
postassium  phosphate,  NF.  preserved 
with  edetate  disodium,  U.S.P.  1:2000  and 
benzalkonium  chloride.  U.S.P.  1:5000,  for 
use  immediately  following  a  chemical 
bum  to  thoroughly  flush  the  eyes  and 
skin  for  the  express  purpose  of  removing 
the  chemical  irritant,  and  to  relieve  the 
discomfort  and  burning  caused  by  the 
irritating  chemical  prior  to  seeking 
medical  treatment.  Noting  that  the  final 
monograph  for  OTC  ophthalmic  drug 
products  (21  CFR  Pari  349)  is  silent 
regarding  the  use  of  emergency  first  aid 
eyewashes  for  the  treatment  of  chemical 
bums,  the  requester  questioned  how  this 
product,  which  has  a  long  marketing 
history,  is  to  be  regulated.  The  requester 
recommended  that  no  regulatory  action 
be  considered  until  the  problem  has 
been  resolved  and  a  decision  has  been 
made  by  the  agency  as  to  how  this  type 
of  product  is  to  be  regulated. 

The  agency  is  aware  that  a  need 
exists  for  eyewash  products  for 
emergency  first  aid  treatment  of 
chemical  bums  (including  acid  and 
alkali  bums).  These  products  would  be 
considered  drugs  just  as  eyewash 
products  in  the  ophthalmic  drug 
products  final  monograph  are 
considered  drugs.  (See  discussion  of  the 
drug  status  of  eyewash  products  in 
comment  2  in  the  tentative  final 
monograph  at  48  FR  29789.) 

A  number  of  these  eyewash  products 
for  emergency  first  aid  treatment  of 
chemical  bums  have  been  marketed 
prior  to  the  effective  date  of  the 
ophthalmic  drug  products  final 
monograph.  However,  the  agency 
currently  has  little  data  on  which  to 
make  a  determination  as  to  the  safety, 
effectiveness,  and  labeling  of  these 
products.  The  agency  is  aware  that  the 
majority  of  these  products  (1)  are  not 
intended  to  be  marketed  directly  to 
individual  consumers;  (2)  are  often 
packaged  in  large  volume  containers  not 
normally  found  at  the  retail  level  of 
distribution,  especially  for  OTC 
ophthalmic  drug  products;  (3)  may  be 
stored  for  long  periods  of  time  under 
different  environmental  conditions;  (4) 
may  be  marketed  in  different  types  of 
containers  and  closure  systems;  and  (5) 
may  be  used  with  nonplumbed, 
plumbed,  self-contained  emergency 
eyewash,  or  shower  equipment/stations. 
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etc.  The  agency  is  not  aware  of  all  of  the 
various  labeling  formats  and  labeling 
statements  or  the  formulations  of  all  the 
various  eyewash  products  that  are 
offered  for  emergency  first  aid 
ophthalmic  use. 

The  agency  is  also  aware  that  a 
number  of  these  products  are  initially 
used  without  medical  supervision  like 
other  OTC  drug  products.  The  agency 
believes  these  products  could  be 
regulated  under  the  existing  monograph 
for  OTC  ophthalmic  drug  products. 

The  agency  is  also  aware  that 
ophthalmic  irrigating  solutions  are  used 
by  medical  personnel  for  irrigating  the 
eye(s)  following  diagnostic  procedures 
and  for  postoperative  irrigation.  The 
agency  believes  that  professional 
labeling  for  such  uses  of  these  products 
could  be  addressed  in  the  existing 
monograph  for  OTC  ophthalmic  drug 
products. 

Accordingly,  FDA  Invites  the 
submission  of  data,  published  and 
unpublished,  and  any  other  information 
pertinent  to  all  active  ingredients  in 
eyewash  drug  products  used  for 
emergency  first  aid  treatment  of 
chemical  bums  of  the  eyes.  These  data 
and  information  will  facilitate  the 
agency's  review  and  aid  in  its 
determination  as  to  whether  these  OTC 
drugs  for  human  use  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded  under  their  recommended 
conditions  of  use,  and  will  provide  all 
interested  persons  an  opportunity  to 
present  for  consideration  the  best  data 
and  information  available  to  support  the 
stated  claims  for  these  products.  Any 
relevant  data  and  information  on 
eyewash  ingredients  that  may  have 
been  submitted  to  earlier  rulemakings 
should  be  resubmitted  to  facihtate  the 
agency's  review  of  this  class  of  drug 
products.  Even  though  the  final 
monograph  for  OTC  ophthalmic  drug 
products  (21  CFR  Part  349)  became 
effective  on  March  6, 1989,  any  data 
submitted  pursuant  to  this  call-for-data 
notice  will  be  reviewed  and  addressed 
as  part  of  the  agency's  ongoing  review 
of  all  OTC  drug  products.  If  appropriate, 
as  determined  by  the  agency's  review  of 
any  submitted  data,  the  agency  will 
proposed  to  amend  the  final  monogram 
for  OTC  ophthalmic  drug  products  to 
include  eyewashes  for  emergency  first 
aid  treatment  of  chemical  bums  of  the 
eye(s)  and  eye  irrigating  solutions  for 
use  following  diagnostic  procedures  and 
for  postoperative  irrigation. 

Under  the  agency's  general  regulatory 
policy  goveming  the  marketing  of  OTC 
drug  products  that  do  not  have  an 
approved  new  drug  application  (NDA) 
during  the  pendency  of  the  OTC  drug 
review,  OTC  drug  products  may  be 


permitted  to  be  marketed  without  the 
risk  of  regulatory  action  provided  the 
following  conditions  are  met 

(1)  The  product  or  similarly 
formulated  and  labeled  products  were 
marketed  as  OTC  drugs  at  the  inception 
of  the  OTC  drug  review  on  May  11. 1972. 
a  date  that  was  later  extended  to  on  or 
before  December  4. 1975.  (See  21  CFR 
330.13.) 

(2)  Such  product  does  not  constitute  a 
hazard  to  health. 

(3)  The  product  formulation  is  not 
regairded  to  be  a  prescription  drug 
within  the  meaning  of  section  503(b)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  353(b)). 

(4)  It  is  an  OTC  drug  and  does  not 
bear  claims  for  serious  disease 
conditions  that  require  the  attention  and 
supervision  of  a  licensed  practitioner. 

Emergency  first  aid  eyewash  products 
and  eye  irrigating  solutions  that  do  not 
meet  the  above  criteria  may  not  be 
marketed  OTC  pending  evaluation  of 
these  products  for  the  treatment  of 
chemical  bums  and  for  irrigation  of  the 
eye(s)  unless  the  product  is  the  subject 
of  an  approved  NDA. 

It  should  be  noted  that  in  the  past  in 
order  for  a  product  to  be  eligible  for  the 
OTC  drug  review,  the  product  or 
similarly  formulated  and  labeled 
products  had  to  be  marketed  as  OTC 
drugs  at  the  inception  of  the  OTC  drug 
review  (May  11, 1972),  a  date  that  was 
later  extended  to  on  or  before  December 
4, 1975.  In  addition,  prescription  drug 
products  were  eligible  for  the  review, 
but  they  had  to  continue  to  be  marketed 
on  a  prescription  basis  while  data  were 
being  evaluated  to  ascertain  whether  the 
ingredient  or  combination  of  ingredients 
in  the  product  had  become  generally 
recognized  as  safe  and  effective  for  OTC 
use. 

The  agency  emphasizes  that  this 
current  review  is  not  intended  to  apply 
to  new  chemical  entities  that  have  not 
previously  been  marketed  for  OTC  use 
regardless  of  the  claims.  Data  on  such 
products  should  be  submitted  to  the 
agency  for  evaluation  in  a  new  drug 
application  pursuant  to  21  CFR  part  314. 
Manufacturers  should  include  any 
information  that  would  establish  that 
their  product  is  not  subject  to  action 
imder  the  general  regulatory  poUcy 
described  above  as  part  of  the  data  and 
information  submitted  in  response  to 
this  call-for-data.  If  such  information 
does  not  exist  or  is  found  to  be 
inadequate,  such  products  are  at  risk  of 
regulatory  action  being  instituted  by  the 
agency  during  the  course  of  this  review. 
To  be  considered  in  this  review,  eight 
copies  of  the  data  and  information  must 
be  submitted,  preferably  bound, 
indexed,  and  on  standard  size  paper 


(approximately  8V^  by  11  inches).  The 
agency  suggests  that  all  submissions  be 
in  the  format  described  in  21  CFR 
330.10(a)(2). 

In  accordance  with  i  330.10(a)(2),  all 
submitted  data  on  eyewash  ingredients 
and  claims  for  first  aid  relief  of  acid  and 
alkali  bums  of  the  eye(8)  will  be 
handled  as  confidential  by  the  agency. 
However,  all  the  submitted  information 
will  be  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  30  days  after  publication  of  any 
proposed  rules  resulting  from  the  review 
of  the  submitted  material,  except  to  the 
extent  that  the  person  submitting  it 
demonstrates  that  it  falls  within  the 
confidentiality  provisions  of  18  U.S.C 
1905  or  section  301(j)  of  the  act  (21 
U.S.C.  331(j)).  At  tiie  time  of 
publications,  requests  for  confidentiality 
should  be  submitted  to  William  E. 
Gilbertson.  Center  for  Drug  Evaluation . 
and  Research  (HFD-210)  (address 
above). 

Data  and  information  should  be 
addressed  to  the  Division  of  OTC  Drug 
Evaluation  (address  above).  Data 
submitted  after  the  closing  date  of  June 
4, 1990,  will  not  be  considered  except  by 
petition  pursuant  to  S  10.30  (21  CFR 
10.30). 

As  noted  above,  some  of  these 
products  are  also  labeled  for  use  on  the 
skin.  The  current  call-for-data  only 
applies  to  use  of  these  products  in  the 
eyes.  Use  of  these  products  on  the  skin 
will  be  addressed  at  a  later  date  in  a 
different  OTC  drug  rulemaking. 

Reference 

(1)  Comment  No.  AP,  Docket  No.  80N-0145. 
Dockets  Management  Branch. 

Dated:  November  23, 1989. 
lames  S.  Benson, 

Acting  Deputy  Commissioner  of  Food  and 
Drugs. 
[FR  Doc.  8&-283ie  Filed  12-4-80:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28CFRPsrt540 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Contact  With 
Media;  Withdrawal  of  Proposed  Rule 

agency:  Bureau  of  Prisons.  Justice. 
action:  Proposed  rule;  withdrawal 

SUMMARY:  By  this  document  the  Bureau 
of  Prisons  is  withdrawing  its  proposed 
rule  on  Contact  With  the  Media  which 
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was  published  in  the  F«d«ral  Ragistar  oo 
November  28, 1989,  in  order  to  aUow  for 
further  agency  review. 
DATE  This  withdrawal  is  effective 
November  30. 1989. 
Aoonus:  Office  of  General  Counsel. 
Bureau  of  Prisons,  room  760,  320  Tinl 
Street  NW..  Washington,  DC  20534. 
FOR  nmTHEii  wFoittiA-noii  contact: 
Roy  Nanovic  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  724-3002. 
summon- ARY  mpomaATKMc  The 
Bureau  of  Prisons  is  withdrawing  its 
proposed  rule  on  Contact  With  the 
Media  which  was  published  in  the 
Federal  Register  on  November  28, 1989 
(54  FR  49052). 

List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  VS.C  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q).  the  proposed 
rule  on  Contact  With  the  Media 
amending  part  540  in  subchapter  C  of  28 
CFR.  Chapter  V  published  in  the  Federal 
Register  of  November  28, 1980  is 
withdrawn. 
aairA.Crip«, 

Acting  Director.  Bureau  ofPritons. 
[FR  Doc.  89-28385  Filed  11^30-89;  1:40  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Offtc*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Permanent  Regulatoqf  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program'T  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  to  the  Utah  Coal 
Mining  and  Reclamation  Act  pertains  to 
rulemaking  authority  and  procedures; 
deadline  for  review  and  proposal  of 
revision  of  rules;  permit  applications, 
permit  findings  issued  to  the  applicant 
and  other  interested  parties;  dvil 
penalties  for  violations;  civil  actions; 
dedicated  credits,  transfer  of  funds,  and 
investment  by  State  Treasurer  judicial 


review  of  niles  and  orders;  and 
adjudicative  procedures  that  supersede 
chapter  46b,  title  63.  The  amendment  is 
intended  to  clarify  ambiguities,  improve 
operational  efficiency,  and  incorporate 
certain  State  initiatives. 

This  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.8.t.  January  4, 
1900.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
December  30. 1989.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  pjn.,  m.s.L  on 
December  20, 1989. 

addresses:  Written  comments  should 
be  mailed  or  hand-delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
conmients  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSlvTs  Albuquerque  Field  Office: 
Robert  H.  Hagen.  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  625 
Silver  Avenue  SW.,  Suite  3ia 
Albuquerque,  NM  87102.  Telephone: 
(505)  766-1486; 
Utah  Division  of  Oil,  Gas  and  Mining. 
355  West  North  Temple,  3  Triad 
Center,  Ste.  35a  Salt  Lake  Qty.  UT 
84180-1203,  Telephone:  (801)  538-5340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  at  the  address  listed  in 
"ADDRESSES"  or  Telephone:  (505)  76ft- 
1486. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.12. 944.15. 944.16, 
and  944.3a 


n.  Proposed  Amendment 

During  the  ongoing  oversight  of  the 
Utah  program.  OSM  discovered 
revisions  to  the  Utah  Coal  Mining  and 
Reclamation  Act  that  OSM  had  not 
previously  reviewed  and  approved. 
OSM  notified  Utah  by  letter  dated 
October  19, 1988,  that  any  changes  to 
Utah's  Act  that  had  not  been  submitted 
to  OSM  for  approval  must  be  submitted 
as  a  State  program  amendment 
(administrative  record  No.  UT-638). 

By  letter  dated  November  13, 1989, 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-540).  The 
statutes  that  Utah  proposes  to  amend 
are:  40-10-6.5,  rulemaking  authority  and 
procedure;  40-10-6.6,  deadline  for 
review  and  proposal  of  revision  of  rules; 
40-10-ia  permit  applications:  40-10-14, 
permit  findings  issued  to  the  applicant 
and  other  interested  parties;  40-10-2a 
civil  penalty  for  violations;  40-10-21, 
civil  actions;  40-10-25,  dedicated 
credits,  transfer  of  funds,  and 
investment  by  state  treasurer  40-10-3a 
judicial  review  of  rules  and  orders;  and 
40-10-31,  adjudicative  procedures  that 
supersede  chapter  46b,  tide  63. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  appUcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Albuquerque 
Field  Office  will  not  necessarily  be 
considered  in  the  fmal  rulemaking  or 
included  in  the  administrative  rerard. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT*  by  4K)0 
p.m.,  m.s.t  on  December  2a  1989.  The 
location  and  time  of  the  hearing  will  be 
arranged  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  wifl 
greatly  assist  the  transcriber. 
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Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  afier  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish.to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunify  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  AU  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  044 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  November  27, 1989. 
Raymond  L  Lowria, 

Assistant  Director.  Western  Field  (derations. 
[FR  Doc.  89-28353  Filed  12-04-69;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  58a 

[DoO  Dirw^tivs  64e5.aa] 

Human  Immunodeficiency  Virus 
(HIV-1) 

agency:  Office  of  the  Secretary  of 
Defense. 

ACTION:  Proposed  rule. 

summary:  This  part  esUblishes  the 
policy  promulgate  by  the  August  8, 1988 
Depufy  Secretary  of  Defense 
memorandum  on  HIV-1 /AIDS,  as  well 
as  several  DoD  Instructions  issued  by 
the  Assistant  Secretary  of  Defense 
(Health  AHairs)  and  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel).  The  part 
contains  no  major  policy  changes.  It 


denies  eligibility  for  appointment  or 

enlistment  for  military  service  to 
individuals  with  serologic  evidence  of 
mV-l  infection;  requires  periodic 
screening  of  active  dufy  and  Reserve 
component  military  personnel  for 
evidence  of  HIV-1  infection;  refers 
active  duty  personnel  with  serologic 
evidence  of  HTV-l  infection  for  a 
medical  evaluation  of  fitness  for 
continued  service  in  the  same  manner  as 
personnel  with  other  progressive 
illnesses;  and  denies  eligibilify  for 
extended  active  duty  (dufy  for  a  period 
of  more  than  30  days)  to  those  Reserve 
component  members  with  serologic 
evidence  of  HTV-l  infection.  The 
Director  also  provides  for  the  retirement 
or  separation  of  Service  members 
infected  with  HIV-1  who  are  determined 
to  be  unfit  for  further  duty;  ensures  the 
safefy  of  the  blood  supply  through 
policies  of  the  Armed  Services  Blood 
Program  Office,  the  guidelines  of  the 
Food  and  Drug  Administration,  and  the 
accreditation  requirements  of  the 
American  Association  of  Blood  Banks; 
and,  complies  with  statutory  limitations 
on  the  use  of  the  information  obtained 
from  a  Service  member  during  or  as  a 
result  of  an  epidemiologic  assessment 
interview  and  the  results  obtained  from 
laboratory  tests  for  HTV-l.  Finally,  it 
establishes  an  aggressive  disease 
surveillance  and  health  education 
program,  and  provides  education  and 
voluntary  HTV-l  serologic  screening  for 
DoD  health  care  beneficiaries. 
Mandatory  testing  of  civilian  is 
accomplished  solely  in  compliance'with 
host  nation  requirements. 

DATES:  Written  comments  on  this 
proposed  rule  are  due  by  January  4, 
1990. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  The  Pentagon, 
Room  3D336.  Washington.  DC  20301. 

FOR  FURTHER  INFORMATION  CONTACR 
Mr.  M.  Peterson,  telephone  (202)  605- 
7116. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  58a 

Armed  forces  reserves,  Human 
Immunodeficiency  Vims,  HIV-1, 
Military  personnel. 

PART  58a— HUMAN 
IMMUNODEFICIENCY  VIRUS  (HIV-1) 


Appendix  A  to  Part  68a— Standard  Clinical 

Protocol 
Appendix  B  to  Part  58a— HIV-1  Testing  and 

Interpretation  of  Results. 
Appendix  C  to  Part  58a — Administration  of 

Officer  Applicants. 
Appendix  D  to  Part  58a — Disease 

Surveillance  and  Health  Education. 
Appendix  E  to  Part  S8a — Procedure  for 

Evaluation  T-Helper  Cell  Count 
Appendix  F  to  Part  58a— HIV-1  Testing  of 

DoD  Civilian  Employees. 
Appendix  G  to  Part  58a— Limitations  on  the 

Use  of  Infonnation. 
Appendix  H  to  Part  58a— Personnel 

Notification  and  Epidemiological 

Investigation. 
Appendix  I  to  Part  58a— Retention  and 

Separation. 

Authority:  10  U3.C.  113. 

958a.1    Purpose. 

This  part  implements  DoD  policy  on 
identification,  surveillance,  and 
administration  of  personnel  infected 
with  Human  Immunodeficiency  Virus 
(HIV-1)  and  cancels: 

(a)  Deputy  Secretary  of  Defense 
memorandum,  "Policy  on  Identification, 
Surveillance,  and  Administration,  and 
Administration  of  Personnel  Infected 
with  Human  Immunodeficiency  Virus 
(HIV),"  August  4. 198a 

(b)  Deputy  Secretary  of  Defense 
memorandum.  "Reconmiendations  for 
Revision  of  DoD  Human 
Immunodeficiency  Virus  (HTV)  Policy," 
March  S,  1988. 

(c)  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel) 
memorandum,  "Information  and 
Guidance  on  HIV  for  DoD  Civilians," 
January  22, 1988. 

(d)  Assistant  Secretary  of  Defense 
(Health  Affairs)  memorandum,  "Policy 
on  Clinical  Evaluation,  Staging  and 
Disease  Coding  of  Military  Personnel 
Infected  with  Human  Immunodeficiency 
Virus  (HTV),"  September  11, 1987. 

(e)  Assistant  Secretary  of  Defense 
(Health  Affairs)  memorandum,  "The 
DoD  HTLV-III  Testing  Program," 
December  5. 1985. 

(f)  Assistant  Secretary  of  Defense 
(Health  Affairs)  memorandum,  "Military 
Implementation  of  Public  Health  Service 
Provisional  Recommendations 
Concerning  Testing  Blood  and  Plasma 
for  Antibodies  to  HTLV-III,"  July  17. 
1985. 


See. 

58a.l 

Purpose. 

5Aa.2 

Applicability  and  scope 

S8a.3 

Defmitions. 

58a.4 

Policy, 

S8a.,'> 

Responsibilities. 

58a.e 

I^rocedures. 

S58aJ    Applicability  and  I 

The  provisions  of  this  part  apply  to 
the  Office  of  the  Secretary  of  Defense 
(OSD),  the  Military  DepartmenU 
(including  their  Reserve  components), 
the  Joint  Chiefs  of  Staff  QCS),  the  Joint 
Staff,  the  Unified  and  Specified 
Commands,  and  the  Defense  Agencies 
(hereafter  referred  to  collectively  as 
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"DoD  Components").  The  tenn  "Military 
Services,"  as  used  herein,  refers  to  the 
Army.  Navy,  Air  Force,  and  Marine 
Corps. 

S58«.3    Definitions. 

(a)  Serologic  evidence  ofHTV-l 
infection.  A  positive  test  by  a  Food  and 
Dnig  Administration  approved  enzyme 
immunoassay  (ELISA)  serologic  test  that 
is  confirmed  by  a  positive 
immunoelectrophoresis  test  (Western 
blot). 

(b)  HIV-1/AIDS  Education  Program. 
Any  combination  of  information, 
education,  and  behavior  change 
strategics  designed  to  facilitate 
behavioral  alteration  that  will  improve 
or  protect  health.  Included  are  those 
activities  intended  to  support  or 
influence  individuals  in  managing  their 
own  health  through  lifestyle  decisions 
and  self-care.  Operationally,  such 
programs  include  community,  worksite, 
and  clinical  aspects  utilizing  appropriate 
public  health  education  methodologies. 

§  58a.4    PoHcy. 

It  is  DoD  policy  to: 

(a)  Deny  eligibility  for  appointment  or 
enlistment  for  military  service  to 
individuals  with  serologic  evidence  of 
HIV-1  infection. 

(b)  Periodically  screen  active  duty  and 
reserve  component  military  personnel 
for  serologic  evidence  of  HTV-l 
infection. 

(c)  Refer  active  duty  personnel  with 
serologic  evidence  of  HIV-1  infection  for 
a  medical  evaluation  of  fitness  for 
continued  service  in  the  same  manner  as 
personnel  with  other  progressive 
illnesses  as  specified  in  DoD  Directive 
1332.18.*  Medical  evaluation  shall  be 
conducted  in  accordance  with  the 
standard  clinical  protocol  as  described 
in  Appendix  A  of  this  part  Individuals 
with  serologic  evidence  of  HIV-1 
infection  who  are  fit  for  duty  shall  not 
be  separated  solely  on  the  basis  of 
serologic  evidence  of  HIV-1  infection. 

(d)  Deny  ehgibility  for  extended  active 
duty  (duty  for  a  period  of  more  than  30 
days)  to  those  Reserve  component 
members  with  serologic  evidence  of 
HTV-l  infection  (except  under 
conditions  of  mobilization  and  upon  the 
decision  of  the  Secretary  concerned). 
Reserve  component  members  who  are 
not  on  extended  active  duty  or  who  are 
not  on  extended  full  time  National 
Guard  duty  and  who  show  serologic 
evidence  of  HlV-1  infection  shall  be 
transferred  involuntarily  to  the  Standby 


'  Copies  may  be  obtained.  If  neaded  fron  the 
U.S.  Naval  Publication*  and  Forms  Center.  Attn: 
Code  1053.  56m  Tabor  Avenua,  Ptiiladelphia.  PA 
19120. 


Reserve  only  if  they  cannot  be  utilized 
in  the  Selected  Reserve. 

(e)  Retire  or  separate  Service 
members  infected  with  HTV-l  who  are 
determined  to  be  unfit  for  further  duty 
as  implemented  in  DoD  Directive 
1332.18. 

(f)  Ensure  the  safety  of  the  blood 
supply  through  policies  of  the  Armed 
Services  Blood  Program  Office,  the 
guidelines  for  the  Food  and  Drug 
Administration,  and  the  accreditation 
requirements  of  the  American 
Association  of  Blood  Banks. 

(g)  Comply  with  statutory  limitations 
on  the  use  of  the  information  obtained 
from  a  Service  member  during  or  as  a 
result  of  an  epidemiologic  assessment 
interview  and  the  results  obtained  from 
laboratory  tests  for  HIV-1,  as  provided 
in  this  part. 

(h)  Control  transmission  of  HIV-1 
through  an  aggressive  disease 
surveillance  and  health  education 
program. 

(i)  Provide  education  and  voluntary 
HIV-1  serologic  screening  for  DoD 
health  care  beneficiaries. 

S58«.S    Responsibilities. 

(a)  The  Assistant  Secretary  of 
Defense  (Health  Affairs)  (ASD(HA)),  in 
coordination  with  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel] 
(ASD(FM&P)),  the  General  Counsel. 
Department  of  Defense  (GC  DoD).  and 
the  Assistant  Secretary  of  Defense 
(Reserve  Affairs)  (ASD{RA)),  is 
responsible  for  establishing  policies, 
procedures,  and  standards  for  the 
identification,  surveillance,  and 
administrabon  of  personnel  infected 
with  HIV-1.  The  ASD(HA)  shall  provide 
overall  policy  guidance  and  approval  for 
the  HIV-1 /AIDS  education  and 
information  efforts  and  shall  establish 
the  HIV-1/AIDS  Information  and 
Education  Coordinating  Committee. 

(b)  The  Secretaries  of  the  Military 
Departments  shall  establish  Service 
policies,  procedures,  and  standards  for 
the  identification,  surveillance, 
education,  and  administration  of 
personnel  infected  with  HTV-l  based  on 
the  policies  established  by  this  part. 

S58a.6    Procedures. 

(a)  Applicants  for  military  service 
and,  periodically,  active  duty  and 
reserve  component  military  personnel 
shall  be  screened  for  serologic  evidence 
of  HIV-1  infection.  Testing  and 
interpretation  of  results  shall  be  in 
accordance  with  the  procedures  as 
described  in  Appendix  B  to  this  part 

(b)  Applicants  for  enlisted  service 
shall  be  screened  at  the  Military 
Entrance  Processing  Stations  (MEPS)  or 


the  initial  point  of  entry  to  military 
service.  Officer  candidates  shall  be 
screened  during  their  pre-appointment 
and/or  pre-contracting  physical 
examination. 

(c)  The  administration  of  officer 
applicants  who  are  ineligible  for 
appointment  due  to  serologic  evidence 
of  HTV-l  infection  shall  be  in 
accordance  with  the  procedures  as 
described  in  Appendix  C  to  this  part 

(d)  Applicants  for  Reserve 
components  shall  be  screened  during  the 
normal  entry  physical  examinations  or 
in  the  pre-appointment  programs 
established  for  officers.  Those 
individuals  with  serologic  evidence  of 
HIV-1  infection  who  are  required  to 
meet  accession  medical  fitness 
standards  in  order  to  enlist  or  be 
appointed  are  not  eligible  for  military 
service  with  the  Reserve  components. 

(e)  Initial  testing  and  periodic 
retesting  of  active  duty  and  Reserve 
component  personnel  shall  be 
accomplished  in  the  priority  listed  in 
Appendix  D  of  this  part. 

(f)  Active  duty  personnel  (including 
active  Guard/Reserve  shall  receive  a 
medical  evaluation  for  serologic 
evidence  of  HTV-l  infection  in 
accordance  with  the  procedures  in 
Appendices  A,  D,  and  E  to  this  part 

(g)  Each  Military  Service  shall  appoint 
an  HIV-1 /AIDS  education  program 
coordinator  to  serve  as  the  focal  point 
for  all  HTV-l /AIDS  education  program 
issues  and  to  integrate  the  activities  of 
the  medical  and  personnel  departments. 

(h)  An  HIV-1 /AIDS  Information  and 
Education  Coordinating  Committee  shall 
be  estabUshed  to  enhance 
communication  among  the  Military 
Services,  recommend  joint  policy  and 
program  actions,  review  program 
implementation,  and  recommend 
methodologies  and  procedures  for 
program  evaluation.  The  Committee 
shall  be  chaired  by  OASD(HA). 
Additional  members  shall  include  two 
representatives  from  the  Office  of  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel)  and  the 
HTV-l/AIDS  education  program 
coordinator  from  each  Military  Service. 

(i)  Each  Military  Service  shall  prepare 
a  plan  for  the  implementation  of  a 
comprehensive  HIV-l/AIDS  education 
program  that  includes  specific 
objectives  with  measurable  action  steps. 
The  plan  shall  address  information, 
education,  and  behavior  change 
strategies  as  described  in  Appendix  D  to 
this  part 

(j)  Mandatory  screening  of  civilians 
(inlcuding  DoD  contractor  personnel  and 
their  famiUes)  for  serologic  evidence  of 
HIV-1  infection  for  sponsorship. 
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employment  or  assignment  overseas  is 
not  authorized  except  pursuant  to  valid 
requirements  imposed  by  the  host 
country.  Information  and  guidance  on 
civilian  issues  is  described  in  Appendix 
F  to  this  part. 

(k)  The  medical  assessment  of  each 
exposure  to  and/or  case  of  HTV-l 
infection  seen  at  a  militaty  medical 
treatment  facility  shall  include  an 
epidemological  assessment  of  the 
potential  transmission  of  HIV-1  to  other 
persons  at  risk  of  infection,  including 
sexual  and  other  intimate  contacts  and 
family  of  the  patient.  The  occurrence  of 
HTV-l  infection  or  serologic  evidence  of 
HIV-1  infection  shall  not  be  used  as  a 
basis  for  any  disciplinary  action  against 
an  individual,  except  as  described  in 
Appendix  G  to  this  part. 

(I)  Each  military  medical  service  shall 
conduct  on  ongoing  clinical  evaluation 
of  each  active  duty  Service  member  with 
serologic  evidence  of  HIV-1  infection  at 
least  annually  (CD4  lymphocyte 
percentages  or  counts  raorntored  at  least 
every  6  months),  provide  appropriate 
preventive  medicine  counseling  to  all 
individual  patients,  and  provide  public 
health  education  materials  to  that 
medical  services'  beneflciary 
population.  Each  military  medical 
service  shaQ  conduct  longitudinal 
clinical  evaluations  of  active  duty 
Service  members  witih  serologic 
evidence  of  HTV-l  infection  and  prepare 
internal  reports  to  facilitate  timely 
review  and  reassessment  of  current 
policy  guidelines. 

(m)  All  mihtary  medical  treatment 
organizations,  inlcuding  physicians, 
hospitals,  medical  clinics,  other  health 
care  facilities,  and  clinical  laboratories, 
shall  notify  promptly  the  cognizant 
military  health  authority  whenever  a 
diagnosis  of  HTV-l  infection  is  made  or 
whenever  laboratory  examination  of 
any  specimen  derived  from  the  human 
body  yields  microscopic,  cultural, 
immunologic,  serologic  or  other 
evidence  indicatiTe  of  infection  with 
HIV-1  in  aooordaaoe  with  Appendix  H 
to  this  part. 

(n)  Each  Military  Department  shall 
ensure  that  a  mechanism  is  established 
to  gather  data  on  the  epidemiology  of 
HIV-1  Infection  of  its  members.  Such 
epidemiological  research  shall  be 
accomplished  in  a  manner  to  assure 
appropriate  protection  of  information 
given  by  the  Service  member  regarding 


the  means  of  transmission.  The 
Department  of  the  Army,  as  the  lead 
agency  for  infections  disease  resesnxb 
within  the  Department  of  Defense,  shall 
budget  tat  and  fund  DoD  HIV-1 
research  efforts  in  accordance  with 
guidance  provided  by  the  ASD(HA).  The 
research  program  shall  focus  on  the 
epidemiology  and  natairal  history  of 
HTV-l  infections  in  military  and  miUtary 
associated  populations;  on  improving 
the  methods  for  rapid  diagnosis  and 
patient  evaluation;  and,  on  studies  of  die 
immune  response  to  HTV-l  infection, 
including  the  potential  for  increased  risk 
in  the  military  operational  environment 

(o)  Service  members  with  serologic 
evidence  of  HIV-1  infection  shall  be 
assigned  within  the  United  States. 
Additionally,  the  Secretaries  of  the 
Military  Departments  may  restrict  sudi 
individuals  to  non-deployable  units  or 
positions  for  purposes  of  force 
readiness.  Further,  in  order  to  protect 
the  health  and  safety  of  Service 
members  with  serologic  evidence  of 
HIV-1  infection  and  of  other  Service 
membeis  (and  for  no  other  reason),  the 
Secretaries  of  the  Military  Departments 
may,  on  a  case-by-case  basis,  limit 
assignment  of  HIV-1  infected 
individuals  with  respect  to  the  nature 
and  location  of  the  duties  performed  in 
accordance  with  operational 
requirements. 

(p)  Active  duty  and  Reserve 
component  personnel  with  serologic 
evidence  of  HIV-1  infection  shall  be 
retained  or  separated  in  accordance 
with  Appendix  I  to  this  part 

(q)  The  ASD(HA)  may  revise  the 
standard  clinical  protocol  (Appendix  D 
to  this  part),  as  appropriate. 

Appendix  A  to  PsH  SBa — Standard  CBnicd 
Protocol 

A.  Medical  Evaluation 

1.  A  conpleta  medical  evaluation  skali  be 
accomplifthed  at  lea«t  ennually  on  all 
IndividuaU  with  serologic  evidence  of  HIV-1 
infection.  This  medical  evaluation  shall  t>e 
documented  in  a  manner  consistent  with  tlie 
Medical  Evaluation  Board  requirements  of 
each  Service. 

2.  The  medical  work-up  shall,  at  a 
minimum,  include  the  following: 

a.  History  and  physical  examination,  to 
include  a  neurologicai  and  neuropsyciuatric 
evaluation. 
Ix  CSC  with  difFerentisl  and  platelet  coont 
c.  Total  IjTnphocyte  count  total  T-celi 
count  and  absolute  CD4  and  CDS  levels. 


d.  Chest  x-ray  TPA  and  lateral). 

e.  Skin  tests  (IFFD.  mumps.  tricha|ikjrtoa 

f.  Lumbar  puncture  with  CSF  differential 
total  protein,  protein  electrophoresis,  and 
serology. 

3.  Because  of  high  association  of  HIV-1 
infection  with  other  sexuaHjr  transmitted 
diseases,  the  work -up  shaH  incladc  tests  lor 
sypnilis,  aepatitis  jAnti-TiAV,  riSsn^  eno 
Anti-HBc),  urethritis,  and  cervicitis  or 
proctitis. 

4.  The  Surgeon  General  of  each  MiUtaiy 
Department  shall  designate  oompooent 
mihtaiy  MTFs  which  are  to  be  used  to 
evaluate  and  treat  tndrnduels  with  serologic 
evidence  of  HIV-l  infection.  The  initial 
evaluation  and  annual  re-evohrtion  of  Servtca 
members  with  serologic  evidence  of  HTV-l 
infection  shall  ordinarily  be  accomplished 
within  the  individufl''8  respective  Military 
Department.  In  the  case  of  symptomatic 
individuals,  subsequent  hospitalizations  or 
continuation  of  care  following  &e  initial 
evahiatron  may  l>e  at  any  designated  MTF 
within  DoD. 

5.  A  frozen  blood  specimen  on  all  HIV-1 
positive  individuals  shall  be  maintained.  The 
Military  Departments  shall  maintain  central 
serum  banks. 

6.  The  following  shall  be  included  in  the 
minimum  psychiatric  evaluation  screening  of 
HTV-l  infected  individuals  at  the  initial  and 
follow-up  evaluations: 

a.  Questionnaire  assfiaing 
sociodemqgraphic  and  psjvhosodal  risk 
factors  relating  to  suiude.  drug  and  alcohol 
abuse,  and  major  mental  iBoeas. 

b.  Michigan  Aladiol  Screening  Test 
(MAST). 

c  Evaluation  of  the  red  blood  cell  mean 
corpuscular  volume  (MCV).  wkich  frequently 
increases  ia  chroaic  alcohol  use.  Otlier 
factors,  such  as  prescriptton  dn^  effects  and 
other  medical  illoesses,  can  elevate  the  MCV 
and  should  be  identified  when  asseaeing  die 
significance  of  this  screening  parameter. 

d.  Perceived  Social  Supftort  Questionnaire. 

e.  SCL-eOR.  This  should  be  evaluated  in  the 
context  of  non-psychiatnc  patient  norras  with 
a  cutoff  of  greater  than  2  standard  deviations. 

f.  Standard  mental  health  evaluatton  by  a 
psychiatric  nurse,  psychiatric  social  waakm. 
psychologist  trained  non-psydiiatric 
physician,  or  psydnatrist  depending  on  local 
MTF  resources. 

g.  Referral  to  Psychiatry  Consultatioa 
Liaison  if  any  of  the  above  suggest  a  potential 
problem. 

B.  Armed  Force§  HIV-1  Disease 
Classification 

1.  All  patients  with  either  scrokigic 
evidence  of  HlV-1  infection  or  s  positive 
viras  isolation  shali  be  classified  according  to 
the  following  schenM: 
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Class 

HIV-1  antihorty  and/ 
or  vtrus  isolation 

Chfortc  lymplv 
adenopathy 

T-Helper  ceHs/cut)ic 

IMMVIOlW 

OHS 

Tlwush 

O.I. 

+ 
+ 
+ 
+ 
+ 
+ 

± 
± 
± 
± 

400 
400 
400 
400 
400 
400 

WNL 
WNL 

P 

P/C 

P/C 

+/- 

4.„ 

6 

■♦■ 

2.  Because  of  the  natural  variability  of  the 
number  of  T-helper  cells,  classification  of 
HIV-1  infections  shall  not  be  based  on  a 
single  T-helper  cell  determination.  A  second 
count  at  an  interval  of  at  least  1  month  is 
required  if  the  initial  CD4  absolute  number  of 
less  than  400  cells/cubic  millimeter.  The 
higher  of  the  two  counts  shall  be  used  for 
purposes  of  staging.  All  HIV-1  infected 
personnel  shall  have  CD4  lymphocyte 
percentages  or  counts  monitored  at  least 
every  6  months. 

There  are  a  small  number  of  patients  who 
cannot  be  readily  classified  using  the  above 
scheme.  When  a  patient  falls  between  two 
classes  the  lower  class  shall  be  selected,  e.g., 
select  class  4  if  patient  falls  between  class  4 
and  class  5. 

4.  Classes  1  through  6  require 
demonstration  of  the  presence  of  HIV-1 
anitbody  to  structural  proteins  and/or  HIV-1 
virus  isolation. 

5.  An  individual  will  occasionally  be  found 
with  at  least  400  T-helper  cells  per  cubic 
millimeter  who  demonstrates  cutaneous 
energy.  In  staging,  if  the  CD4  number  is  400 
cells/cubic  millimeter  or  greater,  the 
individual  will  be  placed  in  class  2,  except 
when  thrush  is  present  (see  6  below). 

6.  Class  5  is  defined  by  the  occurrence  of 
either  complete  anergy  (DHS=C)  or  partial 
energy  (DHS=P)  with  thrush. 

7.  The  presence  of  symptoms  is  denoted  by 
the  addition  of  the  letter  B  after  the  class,  e.g., 
class  SB.  Symptoms  are  defined  as  fever 
greater  than  lOO.S  F  for  3  weeks,  unexplained 
weight  loss  of  greater  than  10  percent  of  body 
weight  over  3  months,  night  sweats  for  at 
least  3  weeks,  or  chronic  diarrhea  for  at  least 
1  month.  Many  of  these  patients  can  be 
documented  to  have  an  occult  opportunistic 
infection  by  a  careful  and  complete 
reevaluation. 

8.  Kaposi's  sarcoma  is  designated  by 
adding  the  letter  K  after  the  appropriate 
class,  e.g.,  class  4K.  Current  evidence 
suggests  that  this  neoplastic  process  is  not 
dependent  on  sever  T-helper  cell  depletion. 

9.  The  occurrence  of  other  neoplasms  is 
designated  by  adding  the  letter  N  after  the 
appropriate  class,  e.g.,  class  4N. 

10.  Central  nervous  system  HIV-1  is 
neurologic  disease  (demyelinating  disease, 
encephalopathy  and/or  neuropathy) 
secondary  to  infection  of  the  nervous  system 
by  HIV-1  itself  and  is  designated  by  adding 
CNS  after  the  appropriate  stage,  e.g.,  class 
4CNS.  An  abnormal  CSF  (e.g.,  pleocytosis, 
increased  CSF  protein,  increased  CSF  IgG.  or 


oligoclonal  bands)  does  not  alone  warrant 
this  designation. 

11.  HIV-1  antibody  is  defined  as  the 
presence  of  antibody  to  the  structural 
proteins  of  HIV-1  as  determined  by  Western 
blot  techniques  or  supplemental  tests.  HIV-1 
vims  isolation  also  fulfills  criteria  to 
document  infection. 

12.  Chronic  lymphadenopathy  is  defined  as 
two  or  more  extrainguinal  sites  with  lymph 
nodes  greater  than  or  equal  to  1  centimeter  in 
diameter  that  persist  for  more  than  3  months. 

13.  T-helper  cells  are  expressed  as  cells/ 
cubic  millimeter.  Quantitative  depletion  must 
be  persistent  for  at  least  1  month  to  be  placed 
in  class  3  or  a  higher  class. 

14.  Delayed  hypersensitivity  (DHS)  is 
defined  as  within  normal  limits  (WNL)  when 
an  intact  cutaneous  response  to  at  least  2  of 
the  following  4  test  antigens  is  observed: 
tetanus,  trichophyton,  mumps,  and  Candida. 
A  partial  (P)  response  is  defined  as  an  intact 
cutaneous  response  to  only  one  of  the  above 
4  antigens.  The  letter  C  represents  complete 
cutaneous  anergy  to  all  4  test  antigens. 

15.  Thrush  is  defined  as  clinical  oral 
candidiasis  including  a  posHive  KOH 
preparation. 

16.  Opportunistic  infection  (OJ)  is  marked 
positive  when  infections  such  as 
Pneumocystis  carinii  pneumonia,  CNS  or 
disseminated  toxoplasmosis,  chronic 
cryptosporidiosis,  Candida  esophagitis, 
disseminated  histoplasmosis,  CNS  or 
disseminated  cryptococcosis,  disseminated 
atypical  mycobacterial  disease, 
extrapulmonary  tuberculosis,  disseminated 
nocardiosis,  disseminated  CMV,  or  chronic 
mucocutaneous  herpes  simplex  occur.  Other 
disseminated  or  chronic  nonself-limited 
infections  with  agents  in  which  cellular 
immunity  plays  a  privotal  role  in  host  defense 
(i.e.,  viral,  parasitic  fungal,  mycobacterial, 
certain  other  bacterial  agents)  should  be 
anticipated  to  cause  opportunistic  disease  in 
patients  with  classes  5  and  6.  Kaposi's 
sarcoma  does  not  in  and  of  itself  fulfill 
staging  criteria  for  class  S. 

C.  Medical  Record  Coding  of  HIV-1 
Infections 

1.  MTFs  shall  use  both  the  0400  and  V 
codes  from  the  ICD  9-CM.  The  V  codes  were 
developed  to  support  the  DoD  classification 
system  and  remain  unchanged.  The 
appropriate  V  code  shall  be  used  whenever 
an  individual  is  evaluated  by  an  MTF.  They 
can  be  used  alone  following  the  initial 
screening  process  or  In  conjunction  with  the 


0400  codes.  The  following  0400  codes 
describe  the  site  of  infection  and  are 
compatible  with  civilian  practice: 


Code 

DescfifXion 

0420 

HIV-1  mfedion  with  Specified  In- 
fections 

HIV-1  Infection  causing  ottier 
Specified  Infections 

HIV-1  Infection  witti  Specified 
Malignant  Neoplasms 

AIDS  with  or  witt\out  ott>er  Con- 

0421 

0422 

0429 

0430 

ditione 

HIV-1  Infactkin  causing  Lymph- 
adenopathy 

HIV-1  Infectnn  causing  Speci- 
fied Disease  of  CNS 

HIV-1  Infection  causing  other 
Disorder  of  Immune  Mectia- 
nism 

HIV-1  Infection  causing  ottier 
Specified  Conditions 

AIDS-Related  Complex  with  or 
without  other  Conditions 

HIV-1  Infection*  causing  Specif- 
ic Acute  Infections 

HIV-1    Infection    not   ott>erwise 

0431 

0432 

0433 

0439 J 

0440 

0449 

V73.71 

Specified 
Hurnan          Immunosuppressive 

V73.72 

Vlmt-1  (HIV-1)  AntilXHiy  Posi- 
tive, dass  1  of  Infection 

V73.73 „. 

As  above,  dass  3  of  infection 

V73.74 _ 

V73.75 

As  above,  dass  4  of  Infection 
As  etx>ve,  dass  S  of  infection 

V73.76 

As  above,  dass  6  of  Infection 

V73.79 __. 

V72.e0 

HIV-1  Antibody  Positive,  class  of 
infection  unspecified 

Serologic  Test  Only— HIV-1  Anti- 
body Negative  (ELISA  or  com- 
parable screening  test  nega- 
tive) N.B., 

A  single  positjve  ELISA  which  is 
negative  and  on  repeat  ELISA 
testing  Is  negative 

SerologK:  Test  Only— HIV-1  Anti- 
body Unconfirmed  (Repeatedly 
Reactive  EUSA  with  negative 
WB) 

Serologic  Test  Onfy— HIV-1  Anti- 
body Positive  (WV  or  compa- 
rat)le  antibody  assay  positive) 

Other  Laboratory  Examination 

V72.61 

V72.62 „ 

V7i69 

D.  Disposition  of  Individuals  Infected 

1.  The  Armed  Forces  classification  system 
shall  not  be  used  solely  for  determinations  of 
disability/unfitness  for  duty.  Fitness  for  duty 


IMI 


determiaations  shall  be  in  accordance  with 
DoD  Directive  1332.18. 

2.  Service  members  infected  with  HIV-1 
who  show  signs  of  immuncdogical  deficiency 
(e.g..  persistent  reduction  In  their  level  of  T- 
helper  lymphocytes  below  4(X>  cells/cubic 
millimeter  for  greater  dian  1  month  without 
other  demonstrable  cause:  reduced  or  absent 
delayed  hypersensitively  as  measured  by  the 
•tandardized  battery  of  skin  tests; 
development  of  thrush;  increased 
susceptibility  to  either  common  or  uncommon 
infections;  and.  more  severe  episodes  of 
infection  than  usually  seen  with  a  given 
organism)  and/or  a  progressive  clinical 
illness  (e.g.,  development  of  neurological 
manifestations;  Kaposi's  sarcoma;  other 
lymphoreticular  mahgnancies; 
thrombocytopenia;  diffuse,  persistent 
lymphadenopathy:  unexplained  weight  lost, 
diarrhea,  anorexia,  fever,  malaise  or  fatigue) 
shall  be  referred  to  a  Medical  Evaluation 
Board  regardless  of  the  clinical  state  of  the 
disease. 

Appendix  B  to  Part  5Ba— HTV-l  Tasting  and 
Interpretatioa  of  Resuka 

A.  Laboratories 

1.  In-house  laboratories  shall  be  used  to 
conduct  the  initial  test  oa  clinical  specimens 
collected  outside  the  continental  United 
States  and  on  blood  banking  specimens. 

2.  Elither  in-house  or  contract  laboratories 
shall  be  used  to  conduct  the  initial  test  on 
CONUS  Service  member  specimens. 

3.  Confirmatory  testing  shall  be  limited  to 
not  more  than  two  contract  laboratories  since 
the  confirmatory  test  is  subjective  and  tight 
controls  must  be  maintained  on  both  the 
procedures  and  interpretation  of  results. 

4.  After  awarding  a  contract  final  approval 
of  the  laboratory  shall  be  contingent  on  an 
inspection  by  the  appropriate  Service.  TTie 
laboratory  most  correctly  identify  95  percent 
of  the  samples  in  an  open  panel  (20 
specimens)  provided  by  a  reference 
laboratory.  The  inspection  shall  focus  on  the 
laboratory  facilities,  standard  operation 
procedure  manuals,  training  of  technicians, 
specimen  handling  procedures,  reporting 
capabilities,  and  internal  quality  control 
procedures. 

5.  The  Services  shall  conduct  a  semi-annual 
quality  assurance  inspection  of  each  contract 
laboratory. 

6.  All  specimens  positive  on  the 
confirmatoty  test  shall  be  stored  frozen. 

B.  Specimen  Collection  and  Handling 

1.  Blood  samples  shall  be  collected  using 
appropnate  vacutainer  tubes. 

2.  At  a  minimum  each  sample  shall  have  a 
label  containing  the  individuars  social 
security  number  and  a  laboratory  assigned 
number. 

3.  Centrifuge  samples  and  separate  senun 
within  6  hours  of  collection. 

4.  Specimens  shall  be  refrigerated  prior  to 
the  initial  test.  If  the  initial  test  is  not 
conducted  within  7  days,  or  is  unkno%vn,  the 
specimens  shall  be  frozen. 

5.  Cold  packs  or  dry  ice  shall  be  used  to 
maintain  specimens  at  refrigerated 


tenperatmrBS  during  transit  between 
taboratoiiea. 

C.  Initial  Teat 

1.  The  initial  test  shall  be  conducted  using 
an  FDA  approved  ELISA  test  kit  and  results 
interpreted  according  to  the  manufacturer'* 
package  insert. 

2.  The  laboratory  shall  estabhsh  an  internal 
quahty  control  program  that  includes  a 
minimum  total  of  10  percent  quaUty  control 
samples  per  batdi  (e.g..  standards,  negatives, 
positive  controls,  and  bhnd  samples). 

3.  All  controls  and  blinds  shall  be  100 
percent  correct  before  the  entire  batch  results 
are  considered  acceptable. 

D.  Confirmatory  Test 

1.  EaA  laboratory  preforming  the  Western 
blot  (WB)  test  shall  conduct  the  test  using  a 
scientifically  acceptable  procedure. 

2.  The  laboratory  shall  vahdate  its 
procedure  using  a  protocol  that  establishes, 
at  a  minimum,  the  accuracy,  preciskm.  and 
reproducibility  of  the  method. 

3.  The  internal  quality  control  program 
shall  include  a  minimum  total  of  20  percent 
quality  control  samples  (e.g.,  standards, 
negatives,  positive  controls,  blind  sampies}. 

4.  WB  test  results  shall  be  interpreted  as 
follows: 

a.  Positive  when  it  exhibits  at  least  two  or 
three  bands  at  p24,  gp41,  and  gpl20/l60. 

b.  Negative  when  it  exhibits  no  bands. 

c.  An  indetenninate  shall  be  resolved  using 
supplemental  tests  of  a  different  technology. 
The  following  scheme  sbaU  be  used  to  report 
results  when  supplemental  testing  is 
oondacted  to  resolve  indeterminate  WB 
results. 


on  the  workload  of  eadi  labor atwy 
confirmatory  testiitg. 


labtaM 

Result 

First  EUSA 

2nd/3rd  EUSA 

Western  imA  ».._.... 

Laboratory  Report.- 

-  -f  -»-  +  +  -^  -I- 

-  -f  +  -♦•  -1-  ■»■ 

_  +  _/_  +/_  +/_ 

-  4-  4-/- 
4-  -  4-  - 

+  'Positive 

-  «nesjative 

-f /—  •:  indeterminate 


E.  Reference  Laboratory  and  External 
Proficiency  Testing 

1.  Each  Military  Department  shall  establish 
a  reference  laboratory  to  provide  panels  of 
specimens  to  its  blood  banks  conducting 
QJSA  testing,  to  its  contract  laboratories 
conducting  Western  blot  testing,  and  to  the 
reference  laboratories  of  the  other  Services. 

2.  The  open  panels  shall  consist  of  20 
specimens  containing  approximately  SO 
percent  negatives  and  50  percent  positives. 

3.  The  panels  shall  be  provided  at  least 
quarterly.  Each  laboratory  shall  report 
correctly  95  percent  of  the  samples. 

4.  The  Military  Departments  shall  retain 
the  responsibility  to  interpret  all  confirmatory 
results  on  specimens  analyzed  by  contract 
laboratories. 

5.  The  specific  requirements  for  the 
external  proficiency  testing  program  (number 
of  blind  and  open  samples,  frequency,  criteria 
for  acceptable  performance,  etc)  shall  depend 


Appendix  C  to  Part  58a — ^Administratioo  ot 
Officer  AupBtaato 

Administration  of  officer  applicants  who 
are  ineligible  for  appointment  due  to 
serologic  evidence  of  HTV-l  infection  shall  be 
in  accordance  with  the  foUowing  provisions: 

1.  Enlisted  members  who  are  candidates 
for  appointment  through  Officer  Candidate 
School  (OCS)  or  O^icer  Traimi«  School 
(OTS)  programs  shall  be  disewolled 
immediately  from  the  program.  If  OCS/OTS 
is  the  individual's  initial  entry  training,  the 
individual  shall  be  discharged.  H  the  sole 
basis  for  discharge  is  serologic  evidence  of 
HTV-l  infection,  an  honorable  or  entry  level 
discharge,  as  appropriate,  shall  be  issued.  A 
candidate  who  has  completed  initial  entry 
training  during  the  current  period  of  service 
prior  to  entry  into  candidate  status  shall  be 
administered  in  accordance  with  Service 
regulations. 

2.  Individuals  in  pre-appointment  programs 
such  as  Reserve  Officer  Tniaiag  Corpt 
(ROTC)  shall  be  disenrolied  from  the 
program.  However,  the  Secretary  of  the 
Service  ooncemed.  or  the  designated 
represei^tive,  may  delay  disenroUment  to 
the  end  of  the  academic  terra  (La.  aeraester, 
quarter,  or  similar  period)  in  which  serologic 
evidence  of  HIV-1  infection  is  confirmed. 
Disenrolied  participants  shall  be  permitted  to 
retain  any  financial  support  through  the  end 
of  the  academic  tern.  In  which  the 
disenroUment  is  effected.  Financial 
assistance  received  in  these  programs  is  not 
subject  to  recoupment  if  the  sole  basis  for 
disenroUment  is  serologic  evidence  of  HIV-1 
infection. 

3.  Service  academy  cadets  and  midshipmen 
shall  be  separated  from  the  respective 
Service  academy  and  discharged.  The 
Secretary  of  the  Service  concerned,  or  the 
designated  representative,  may  delay 
separation  to  the  end  of  the  cvrent  academic 
year.  A  cadet  or  midshipman  granted  such  a 
delay  in  the  final  academic  year,  who  is 
otherwise  qualified,  may  be  graduated 
without  commission  and  thereafter 
discharged.  If  the  sole  basis  for  discharge  is 
serologic  evidence  of  HIV-1  infection,  an 
honorable  discharge  shall  be  issued. 

4.  Ckimmtssioned  officers  in  DoD  sponsored 
professional  education  programs  leading  to 
appointment  in  a  professional  military 
specialty  (including  but  not  limited  to 
medical,  dental,  chaplain,  and  legal/judge 
advocate)  shall  be  disenrolied  from  the 
program  at  the  end  of  the  academic  term  in 
which  serologic  evidence  of  HIV-1  infection 
is  confirmed.  Disenrolied  officers  shall  be 
administered  in  accordance  with  Service 
regulations;  except  as  specifically  prohibited 
by  statute,  any  additional  service  obligation 
incurred  by  participation  in  such  programs 
shall  be  waived  and  financial  assistance 
received  in  these  programs  shall  not  be 
subject  to  recoupment.  Periods  spent  by  such 
officers  in  these  programs  shall  be  applied 
fully  toward  satisfaction  of  any  pre-existing 
service  obligatioa 
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Appendix  D  to  Pari  S8a — Dlseasa 
Surveillance  end  Health  EducatioD 

A.  General 

Prevention  of  harm  to  personnel  with 
serologic  evidence  of  HIV-1  infection  and 
control  of  transmission  of  HIV-1.  a 
communicable  disease,  are  dependent  on  an 
aggressive  disease  surveillance  and  health 
education  program.  Those  persons  whose 
behaviors  put  them  and  others  at  high  risk  of 
infection,  followed  by  those  who  are  Infected. 
shall  receive  the  highest  priority  for 
information,  education,  and  behavior  change 
programs. 

B.  Disease  Surveillance 

1.  Periodic  retesting  of  personnel  shqil  be 
accomplished  in  the  following  priority  order 

a.  Military  personnel  serving  in.  or  subject 
to  deployment  in  short  notice  to,  areas  of  the 
world  with  a  high  risk  of  endemic  disease  or 
with  minimal  existing  medical  capability. 

b.  Military  personnel  serving  in.  or  pending 
assignment  to,  all  other  overseas  permanent 
duty  stations. 

c.  Military  personnel  serving  in  units 
subject  to  deployment  overseas. 

d.  Other  military  personnel  or  units  deemed 
appropriate  by  the  respective  Military 
Department,  such  as  medical  personnel 
involved  in  the  care  of  HIV-1  infected 


patients,  patients  being  treated  for  sexually 
transmitted  diseases  or  presenting  at 
sexually  transmitted  disease  clinics,  patients 
being  treated  for  alcohol  and  drug  abuse  or 
admitted  to  alcohol  and  drug  rehabilitation 
units,  and  patients  at  prenatal  clinics. 

e.  All  remaining  military  personnel  in 
conjunction  with  routinely  scheduled  periodic 
physical  examinations. 

2.  Active  duty  personnel  (to  include  active 
Guard/Reserve)  with  serologic  evidence  of 
HIV-1  infection  shall  receive  a  medical 
evaluation  to  determine  the  status  of  their 
potential  infection  and  the  potential  adverse 
consequences  to  the  individual  of  serving  in  a 
particular  geographic  region.  Documentation 
of  the  medical  evaluation  shall  be  equivalent 
to  the  medical  board  component  of  the 
Physical  Evaluation  Board  process.  The 
standard  clinical  protocol  at  Appendix  A  to 
this  part  shall  be  used  to  ensure  conjistent 
evaluation  and  classification  of  patients  at  all 
military  medical  treatment  facilities.  These 
individuals  shall  be  counseled  regarding  the 
significance  of  a  positive  HIV-1  antibody  test 
and  referred  to  their  private  physicians  for 
medical  care  and  counseling. 

3.  The  surveillance  of  military  personnel  for 
HIV-1  infection  is  being  accomplished  for 
force  readiness  reasons.  It  is  also  essential 
that  all  reasonable  efforts  be  made  to  afford 
protection  and  education  to  our  other  health 


care  beneRciaries  on  effective  means  to 
contain  this  disease. 

4.  For  medical  and  public  health  purposes, 
an  appropriate  and  vigorous  HIV-l/AIDS 
education  program  and  voluntary  HIV-1 
serologic  screening  program  shall  be  offered 
to  all  beneficiaries  of  the  military  health  care 
system  in  accordance  with  published 
recommendations  of  the  U.S.  Public  Health 
Service  and  as  indicated  by  standard  medical 
practice.  HTV-l  serologic  screening  shall  be 
offered  to  beneficiaries  presenting  with 
sexually  transmitted  disease  and  at  sexually 
transmitted  disease  clinics,  with  alcohol  and 
drug  abuse  problems  and  at  alcohol  and  drug 
rehabilitation  units,  and  at  prenatal  clinics. 

5.  Beneficiaries  who  are  concerned  about 
whether  they  have  been  exposed  to  HIV-1 
should  consult  with  local  [)oD  medical 
personnel.  As  is  the  procedure  for  other 
medical  problems,  such  as,  other  sexually 
transmitted  disease,  cardiovascular  disease, 
breast  cancer,  and  hepatitis,  the  beneficiary 
may  obtain  an  appointment  and  discuss  his 
or  her  concerns  directly  with  the  physician. 
The  appropriate  supporting  tests,  including 
laboratory  evaluation,  shall  be  determined  by 
the  physician. 

C.  Health  Education 

Health  education  shall  be  accomplished 
within  the  following  program  framework: 


Attachment  to  Appendix  D  to  Part  58a— DoD  HIV-1  AIDS  Information  and  Education  Program  Framework 


Goal 


Reduction  is  occurrence  o<  HIV-1  infection  In  military 
persormel  and  other  OoO  benefioares. 

Ot^ecSvM 

1.  Provide  Information,  educatloo.'bet^vior  change 
programs  on  the  prevention  of  HIV-1  infection  and 
AIDS. 


2.  Implement  programs  to  provide  Information  on  tlie 
prevention  of  HIV-1  infection  and  AIDS  to  students 
in  DoD  schools. 

3.  Provide  information,  education,  and  motivation  pro- 
grams to  those  persons  infected  or  wfiose  behav- 
iors put  ttiem  aiKi  others  at  high  risk  of  infection. 


4.  Provide  Information  and  education  programs  for 
health  care  personnel  on  HIV-1  and  AIDS,  ad- 
dressing trie  needs  of  patients  and  staff. 


Verification 


Statistics,  as  evailat>le  resulting  from  testing  done  t>y 
Services. 

DoO    survey    measuring    knowledge    and    attitudes 

about  high  risk  l>etiavior. 
Identified  programs  targeting  recruits  at  point  of  entry; 

commanders  and  supervisors;  personnel  overseas, 

drug  and  alcohol  orientations,  ROTC,  and  Service 

Academies. 
Survey  measuring  knowledge  and  attitudes  about 

HIV-1  infection  and  AIO& 
Curricuhjm  includes  the  prevention  of  HIV-1  infectxxi.. 
AnrKial  Service-wkje  assessment  of  program  availat>il- 

ity,  accessibility  and  utiltzatioa 
Identified   prograrm    targeting    patients   in   sexually 

transmitted  disease  dinics.  drug  and  akxihol  rehab 

programs,  family  planrwig  clincis,  arti  bksod  t>anks. 
Evaluation  by  Services  of  the  extern  to  which  all 

appropriate  health  care  providers  are  integrated  in 

ttie  prevention  efforts. 
Assessment  of  krx>wfedge  and  program  implementa- 
tion  by   pfrysKian*   nurses,   dentists,    and   ottier 

health  care  provtders. 
klentified  programs  targeting  health  care  personnel. 

dnjg  arx)  akx>hol  courwelors,  emerger>cy  resporwe 

personnel  (police,  fire,  secunty.  EMS). 


Assumptions 


All  active  duty  tested  irtitially  and  results  available;  ail 
active  duty  tested  periodKaHy. 

Information,  education  and  behavior  change  pro- 
grams promote  behavioral  nsk  reduction;  DoO 
survey  will  contirxje. 

Mass  media  resources  mchxtng  print,  radio,  and  TV 
is  an  essential  component  of  a  compreher>sive 
program. 


Requires  strong  InvolvemerM  of  medical,  nursing,  drug 
and  akxihol,  and  dental  personnel. 


Key  to  changing  attitudes/behaviors  is  the  provision 

of  factual  information  from  persons  in  wtKxn  the 

recipient  has  confiderwe. 
Health  care  providers  have  current  informatk)n  about 

the  disease.   Infection  control  training  is  OSHA 

requiremerrts. 


Ted 
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Activities 


Infomtation,  Education,  and  Behavior  Change  Pro- 
grams and  Resources  Targeting— 
A  Penon  to  Parson 

—Persons  infected  or  at  increased  rtsk  OncKxSng 
family  rrtembers). 

—Patients  seen  in  sexually  transmitted  dtaase 
clinics,  dnjg  and  alcohol  rehab  programs,  and 
prenatal  cknics,  clinical  laboratones  and  titood 
banks,  tamHy  planning  dines,  and  other  approprV 
ats  group  cfinKS/dasses. 

—Occupational  health  program  patients  particularly 
at-risk  occupational  groups. 
B.  Groups 

— OoDOS  taachers  and  students 

-Health  Csra  Personnel 


—Commanders  and  Supervisors 

— Onjg  and  Ak:ohol  Counselors 

—Emergency  Personnel:  Pokce.  fire,  security,  ate 

—Health  Care  Benefkaanes  Overseas 

— Recnjits  at  points  of  entry  into  the  Sendees 

— Onjg  and  ateohol  orientatkxts  and  Senhce  treat- 
ment programs. 

—Chaplains. 

—Parent,  family,  and  youth  support  programs 

—ROTC  and  Service  Academies „ „ 

—family  am)  community  sennce  centers,  ehikt  cara 
prowidora.1  ■ 
CMsss/MsdMf 


newspapers,  loumals.  posters,  printed  under  OoO 

sponsorship. 

-Radkj  and  Televswn 


Appendix  E  to  Part  58a— Procedun  For 
Evaluating  T-Helper  Ceil  Count 

A.  Analytical  Procedure 

1.  Each  laboratory  performing  T-helper  cell 
counts  shall  maintain  a  current  and  complete 
standard  operating  procedure  manual.  The 
absolute  T-helper  cell  count  is  a  product  of 
the  percentage  of  T-helper  cells  (defined  as 
CD4  positive  lymphocytes)  and  the  absolute 
lymphocyte  level.  The  percentage  of  CD4 
positive  lymphocytes  is  determined  by 
immunophenotyping  blood  cells  using  flow 
cytometry  instrumentation.  The  absolute 
lymphocyte  count  is  determined  using 
hematology  instrumentation. 

2.  Flow  cytometry  instruments  shall  be 
equipped  for  two-color  fluorochrome  analysis 
with  an  electronic  compensator  to  offset  the 
spectral  overlap  of  the  most  commonly  used 
fluorochromes.  fluorescein  and 
pyhcoerythrin.  Additionally,  equipment  shall 
have  logarithmic  scale  capability  with  a 
minimum  measured  output  of  3  decades  and 
provide  simultaneous  4  parameter  analysis 
including  right  angle  light  scatter,  forward 
light  scatter,  green  fluorescence,  and  red 
fluorescence. 

3.  Flow  cytometry  analysis  shall  be  capable 
of  distinguishing  between  the  following  cell 
surface  phenotypic  expressions:  CD2,  CD3, 
CD4,  CD8,  CD14.  CD45,  and  a  B  lymphocyte 
marker  of  either  CD19  or  CD20  specificity.  All 
monoclonal  antibody  reagents  shall  be 
conjugated  with  either  fluorescein 
isothiocyanate  or  phycoerythrin.  Due  to  the 
ready  availability  of  directly  conjugated 
monoclonal  reagents,  no  indirect  staining 
procedures  shall  be  used  for  the  above 
lymphocyte  markers.  A  monoclonal  antibody 
that  does  not  universally  identify  CD4  cells  in 


all  specimens  shall  not  be  used  for  the 
determination  of  CD4  lymphocytes.  Only 
reagents  with  specificity  to  CD2,  CDS,  CD4, 
CD8.  CD14,  CD19.  CD20,  and  CD45  are 
acceptable  under  this  procedure. 

4.  Blood  specimens  for  the  absolute 
lymphocyte  count  and  lymphcyte 
immunophenotype  shall  be  drawn  during  the 
same  venipuncture  between  0600  and  0900 
hours.  The  absolute  lymphocyte  count  shall 
be  performed  on  an  ethylenediamine 
tetraacetate  (EDTA)  anticoagulated  whole 
blood  specimen  within  4  hours  of  specimen 
collection.  The  absolute  lymphocyte  count 
shall  be  determined  on  an  automated 
hematology  instrument  with  a  locally  verified 
inter-run  and  intra-run  coefficient  of  variation 
of  less  than  5  percent  The  whole  blood  lysate 
procedure  shall  be  used  for  low  cytometry 
cell  preparations.  Flow  cytometry  specimens 
shall  be  stained  and  lysed  within  a  time 
period  which  has  been  locally  demonstrated 
to  yield  an  overall  cell  viability  greater  than 
the  90  percent.  Blood  specimens  shall  be 
stained  and  lysed  by  a  standard  method 
which  shall  be  detailed  in  the  laboratory's 
standard  operating  procedure  manual  AU 
blood  specimens  for  cell  surface  phenotyping 
shall  be  analyzed  for  nonspecific  binding 
with  vendor-matched,  isotype-matched.  and 
conjugate-matched  control  antibody  reagents 
for  each  test  antibody  used.  As  this  standard 
applies  to  lymphocyte  immunophenotyping, 
lymphocyte  populations  shall  be  defined  by 
those  cells  gated  on  forward  and  right  angle 
light  scatter  that  are  at  least  95  percent 
positive  for  CD45  (the  brightest  CD45 
population  which  is  specific  for  lymphocyte) 
and  no  more  than  S  percent  positive  for  CD14. 


B.  Internal  Quality  Control  Program 

1.  Each  laboratory  shall  maintain  a 
comprehensive  internal  quahty  control 
program.  On  each  day  of  operation,  at  a 
minimum,  the  following  flow  cytometry 
procedures  or  reagents  shall  be  monitored: 

a.  Optical  focusing  and  alignment  of  all 
lenses  and  light  paths  for  forward  angle  light 
scatter,  right  angle  light  scatter,  red 
fluorescence,  and  green  fluorescence. 

b.  Fluorescent  intensity  beads,  particles  or 
cells  with  fluorescence  in  the  range  of 
biological  samples. 

c.  Fluorescent  compensation  beads, 
particles  or  cells  with  fluorescence  in  the 
range  of  biological  samples. 

d.  A  human  blood  control  sample. 

2.  Each  laboratory  shall  establish  tolerance 
limits  for  each  of  the  above  procedures  or 
reagents.  Appropriate  corrective  action  shall 
be  taken  and  documented  when  any  quality 
control  reagent  exceeds  established  tolerance 
limits.  Routine  maintenance  and  function 
verification  checks  shall  be  accomplished  in 
a  timely  fashioiL  The  laboratory  director 
shall  review  corrective  and  quality  control 
records  regulariy. 

C.  External  Quality  Control  Program 

The  Army  is  responsible  for  establishing 
and  operating  an  external  quality  control 
program  to  evaluate  the  results  reported  by 
the  flow  cytometry  laboratories.  The  external 
quality  control  program  shall  include  a 
hematology  survey  to  monitor  the 
performance  of  the  absolute  lymphocyte 
count  and  a  flow  cytometry  survey  to  monitor 
the  performance  of  each  immunophenotyping 
procedure. 
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D.  Recording  and  Retorting  Data 

The  laboratory  director  shall  review  and 
verify  the  reported  results.  The  laboratory 
report  shall  contain  data  from  which  absolute 
and  relative  values  may  be  calculated  for 
each  lymphocyte  subpopulation  along  with 
locally  derived  normal  ranges  inclusive  of  the 
fifth  and  ninety-fifth  percentiles.  The 
laboratory  shall  maintain  permanent  files  of 
reports,  internal  and  external  quality  control 
records,  and  instrument  maintenance  and 
performance  verification  checks. 

£.  Personnel  Qualifications 

1.  The  importance  of  accurate  flow 
cytometry  determinations  requires  that  all 
personnel  involved  with  the  flow  cytometry 
instrumentation  be  properly  trained. 

2.  The  director  of  the  flow  cytometry 
laboratory  shall  hold  a  doctoral  degree  in  a 
biologic  science  or  be  a  physician,  and  shall 
possess  experience  in  immunology  or  cell 
biology. 

3.  A  supervisor,  if  appUcable,  shall  hold  a 
bachelor's  degree  in  a  biological  science  and 
have  at  least  2  years  experience  in  flow 
cytometry. 

P.  Safety 

All  laboratories  shall  comply  with  the 
biosafety  level  2  standards  estabhshed  by  the 
Centers  for  Disease  Control.  All  procedures 
having  the  potential  to  create  infectious 
aerosols  shall  be  conducted  within  the 
confines  of  a  Class  II  biological  safety 
cabinet  Although  certain  specimen 
processing  procedures  may  mactivate 
infectious  agents,  all  materials  shaD  be 
treated  as  nifectioas  throaghout  aD 
procedures.  All  material  generated  in  the 
processing  and  evaluation  of  blood 
specimens  shall  be  decontaminated  and 
disposed  of  according  to  established 
hazardous  waste  disposal  poiicies. 

Appendix  F  to  Part  S8»— HIV-1  Testing  of 

DoD  Civilian  Employees 

A.  Screening 

1.  Mandatory  screening  of  DoO  dviKan 
employees  for  serologic  evidence  of  HTV-l 
infectioD  is  not  authorized  except  poreoant  to 
specific  valid  requirements  imposed  by  boat 
countries  where  DoO  civilian  employees  may 
be  assigned  to  perform  their  ofiicial  daties. 

2.  Voluntary  testing,  periodic  reteating,  and 
recording  of  test  results  are  aulborized  for 
DoD  employees,  who,  in  the  performance  of 
their  official  duties,  are  exposed  to  the  blood 
or  body  fluids  of  an  individual  infected  with 
HTV-l.  in  accordance  with  the  provisions  of 
DoD  8055.5-M.  Generally,  such  employees 
hold  positions  in  health  care  occupations  or 
in  other  positions  that  may  involve  the 
administration  of  emergency  medical  care. 

B.  Personnel  Disposition 

The  Department  of  Defense  endorses  the 
information  and  guidance  issued  by  the 
Office  of  Personnel  Management  (OPM)  to 
facilitate  the  proper  handling  of  personnel 
situations  where  HTV-l  /AIDS  is  a  factor  as 
listed  in  Federal  Personnel  Manual  (FFM) 
System  Bulletin  793-42.  The  OPM  guidance 
recognizes  that: 

1.  The  kind  ai  noDsexoal  person-to-person 
contact  that  occurs  among  workers  and 


clients  in  the  workplace  docs  not  pose  a  risk 
for  transmission  of  HlV-t. 

2.  HIV-1  infected  employees  shall  be 
allowed  to  continue  working  as  long  as  they 
are  able  to  maintain  acceptable  performance 
and  do  not  pose  a  safety  or  health  threat  to 
themselves  or  others  in  the  workplace.  In  all 
cases,  the  employee's  right  to  privacy  shall  be 
carefully  observed. 

3.  In  cases  where  HTV-l  infection  results  in 
medical  conditions  which  impair  the 
employee's  health  and  ability  to  perform 
safely  and  effectively,  the  employing  activity 
shall  treat  the  HIV-1  infected  employee  in  the 
same  manner  as  those  who  suffer  from  other 
serious  illnesses.  Employees  with  AIDS- 
related  conditions  shall  be  accommodated  in 
the  same  manner  that  other  medical 
conditions  warrant. 

4.  Applicants  for  employment  may  not  be 
denied  employment  solely  on  the  basis  of 
HTV-l  infection,  and  current  employees  may 
not  be  denied  consideration  for  promotions, 
transfers,  reassignment,  or  similar  actions 
(including  overseas  assignment),  except  as  in 
subsection  B.3.  of  this  Appendix. 

5.  Information  and  training  shall  be 
provided.  The  scope  and  content  of  training 
shall  be  appropriate  to  the  setting  and  the 
audience.  All  supervisors,  for  example,  shall 
have  at  least  basic  information  about  the 
guidelines  and  policies  that  apply  to  HTV-l/ 
AIDS  in  the  workplace.  Such  information 
may  be  communicated  as  a  part  of  basic 
supervisory  training  or  through  the 
distribution  of  printed  material.  More 
comprehensive  training  may  be  necessary  to 
respond  to  specific  employee  concerns. 
Training  materials  may  be  obtained  through 
local  health  organizations,  military  be&lth 
care  facilities,  and  the  Office  of  Personnel 
Management. 

Appendix  G  to  Part  51e    limiUtiopa  on  the 
Use  of  faifonnatkn 

A.  Limitations  of  Results 

1.  Results  obtained  from  laboratory  tests 
performed  under  this  program  shall  not  be 
used  as  the  sole  basis  for  separation  of  i 
Service  member,  but  may  be  used  to  support 
a  separation  based  upon  physical  disability 
or  as  specifically  authorized  by  this  part. 

2.  Laboratory  test  results  confirming  the 
serologic  evidence  of  HlV-1  infection  shall 
not  be  used  as  an  independent  basts  for  any 
disciplinary  or  adverse  administrative  action. 
Howevn,  such  results  may  be  used  for  other 
purposes,  including,  but  not  limited  to: 

a.  In  a  separation  under  the  accession 
testing  program. 

b.  In  a  voluntary  separation  for  the 
convenience  of  the  government 

c  In  any  other  adbininistrative  separatian 
action  authorized  by  DoD  policy. 

d.  In  any  other  manner  consistent  with  law 
or  regulation  (e.g.,  the  Federal  or  Military 
Rules  or  Evidence  or  the  rules  of  evidence  of 
a  state],  including  to  establish  the  HIV-1 
seroposi  lively  of  a  Service  member 

(1)  Who  disregards  the  preventive  medicine 
counseling  or  the  prevention  medicine  order, 
or  both,  in  an  administration  or  disciplinary 
action  based  on  such  disregard  of 
disobedience. 

(2)  As  an  element  fai  any  permissible 
ocfaninistrative  or  discipKnary  action,  or  in 


any  criminal  prosecution  (e.g.,  as  an  element 
of  proof  of  an  offense  charged  under  the 
Uniform  Code  MiBtwjr  JiMtiM  or  under  the 
code  of  a  state  or  ^m  United  States). 

(3)  As  a  proper  ancillary  matter  in  an 
■dtasinistrative  or  disciplinary  action,  or  in 
any  criminal  prosecution  (e.f ..  as  a  natter  in 
aggravation  in  a  oosrl-fflartial  in  which  the 
HTV-l  positive  Service  member  Is  convicted 
of  an  act  of  rape  committed  after  being 
infonned  that  he  is  HIV-1  positive). 

B.  Limitations  on  the  Use  of  LiformatJoa 

Obtained  in  the  Epidentiohgicol  Assessment 
Interview 

faiformation  obtained  from  a  Service 
member  during  or  as  a  result  of  an 
epidemiologic  assessment  interview  shall  not 
b«  used  against  the  Service  monber  in  a 
court  martial;  nonjudicial  prmishment; 
involuntary  separation  (other  tiwB  for 
medical  reasons);  administratfve  or  punitive 
reduction  in  grade;  denial  of  promotion:  an 
unfavorable  entry  in  a  personnelrecord;  a 
bar  to  reenlistment;  or  any  other  action 
considered  by  the  Secretary  of  tbe  Service 
concerned  to  be  an  adverse  persooael  action. 

1.  The  above  limitations  do  not  apply  to  the 
introduction  of  evidence  for  impeachment 
purposes  in  any  proceeding  in  which  the 
evidence  of  dnjg  abuse  or  relevant  sexual 
activity  (or  lack  thereof)  has  been  first 
introduced  by  the  Service  member  or  to 
disciplinary  or  other  action  based  on 
independently  derive  evidence. 

2.  The  above  limitations  do  not  apply  to.  on 
a  case-by-case  basis,  nonadverse  personnel 
actions,  such  as  reassignment; 
disqualification  (temporary  or  permanent) 
from  a  personnel  reliability  program:  denial, 
suspension,  or  revocation  of  a  security 
clearance:  suspension  or  termination  of 
access  to  classified  information:  and  removal 
(tempoarary  or  permanent)  from  Bight  status 
or  other  duties  requiring  a  high  degree  of 
stability  or  alertness,  inchiding  explosive 
ordnance  disposal  or  deep-sea  diving. 

C.  General       ~^\ 

Except  as  authorized  by  this  part  if  any 
such  personnel  actions  are  taken  because  of 
or  are  supported  by  serologic  evidence  of 
HTV-l  infection  or  information  as  described 
in  section  A.,  of  this  Appendix,  no 
unfavorable  entry  shall  be  placed  in  a 
personnel  record  in  connection  with  such 
actions.  Recording  a  personnel  action  is  not 
itself  sn  unfavorable  entry  in  a  personnel 
record.  AdditionaUy.  information  that  reflects 
that  an  individual  has  serologic  or  other 
evidence  of  infection  «vith  HIV-1  is  not  an 
unfavorable  entry  in  a  personnel  record. 

Appendix  H  to  Part  58a — ParsooBsI 
NotiBcatioo  and  Epideminlogjcal 
Investigation 

A  Personnel  Notification 

1.  Upon  notification  by  a  medical  health 
authority  of  an  individual  with  serologic  or 
other  laboratory  or  clinical  evidence  of  HIV- 
1  infectioa  the  cognizant  military  health 
authority  shall  undertake  preventive 
medicine  intervention  including  counseling  of 
the  individual  and  others  at  risk  of  infection. 
such  as  his  or  her  sexual  contacts  (who  are 
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military  health  care  beneficiaries),  regarding 
transmission  of  the  vims.  The  cognizant 
military  health  authority  will  coordinate  with 
military  and  civilian  blood  bank 
organizations  to  trace  back  possible  exposure 
through  blood  transfusion  or  donation  of 
infected  blood  and  refer  appropriate  case- 
contact  information  to  the  appropriate 
military  or  civilian  health  authority. 

2.  All  individuals  with  serologic  evidence 
of  HTV-l  infection  who  are  military  health 
care  beneficiaries  shall  be  counseled  by  a 
physician  or  designated  health  care  provider 
regarding  the  significance  of  a  positive 
antibody  test.  They  shall  be  advised  as  to  the 
mode  of  transmission  of  this  virus,  the 
appropriate  precautions  and  personal 
hygiene  measures  required  to  minimize 
transmission  through  sexual  activities  and/or 
intimate  contact  with  blood  or  blood 
products,  and  of  the  need  to  ad\'ise  any  past 
sexual  partners  of  their  infection.  Women 
shall  be  advised  of  the  risk  of  perinatal 
transmission  during  past  current  and  future 
pregnancies.  The  infected  individuals  shall  be 
informed  that  they  are  ineligible  to  donate 
blood  and  shall  be  placed  on  a  permanent 
donor  deferral  list 

3.  Service  members  identified  to  be  at  risk 
shall  be  counseled  and  tested  for  serologic 
evidence  of  HIV-1  infection.  Other  DoD 
beneficiaries,  such  as  retirees  and  family 
members.  Identified  to  be  at  risk  and  offered 
serologic  testing,  clinical  evaluation,  and 
counseling.  The  names  of  individuals 
identified  to  be  at  risk  who  are  not  eligible 
for  military  health  care  shall  be  provided  to 
local  civilian  health  authorities  unless 
prohibited  by  the  appropriate  state  or  host 
nation  civihan  health  authority.  Anonymity 
of  the  HTV-l  index  case  shall  be  maintained 
unless  reporting  is  required  by  civil 
authorities. 

B.  Epidemiological  Investigation 

1.  Epidemiological  investigation  shall 
attempt  to  determine  potential  contacts  of 
patients  who  have  serologic  or  other 
laboratory  or  clinical  evidence  of  HTV-l 
investigatioa  The  patient  shall  be  informed 
of  the  importance  of  case-contact  notification 
to  interrupt  disease  transmission  and  shall  be 
informed  that  contracts  will  be  advised  of 
their  potential  exposure  to  HTV-l.  Individuals 
at  risk  of  infection  include  sexual  contacts 
(male  and  female);  children  bom  to  infected 
mothers;  recipients  of  blood  or  blood 
products,  organs,  tissues,  or  sperm;  and  users 
of  contaminated  intravenous  drug 
paraphernalia.  Those  individuals  determined 
to  be  at  risk  who  are  identified  and  who  are 
eligible  for  health  care  in  the  military  medical 
system  shall  be  notified.  Additionally,  the 
Secretaries  of  the  Military  Departments  shall 
provide  for  the  notification,  either  through 
local  pubhc  health  authorities  or  by  DoD 
health  care  professionals,  of  the  spouses  of 
Reserve  component  members  found  to  be 
HTV-l  infected.  Such  notifications  shall 
comply  with  the  Infividual's  right  to  privacy. 
The  Secretaries  of  the  Military  Departments 
shall  designate  all  spouses  (regardless  of  the 
Service  affiliation  of  the  HlV-1  Infected 
reservists)  who  are  notified  under  this 
provision  to  receive  serologic  testing  and 
counseling  on  a  voluntary  basis  from  medical 


treatment  facilities  under  the  Secretaries' 
jurisdictioa 

2.  Communicable  disease  reporting  of  civil 
authorities  shall  be  followed  to  the  extent 
consistent  with  this  part  through  liaison 
between  the  military  public  health  autorities 
and  the  appropriate  local  State,  territorial 
Federal  or  host-nation  health  jurisdiction. 

Appendix  I  to  Part  BBa    Retention  and 
Separation 

A.  Retention 

1.  Service  members  with  serologic  evidence 
of  HIV-1  infection  shall  be  referred  for  a 
medical  evaluation  for  documentation  of 
fitness  for  continued  service  in  the  same 
manner  as  personnel  with  other  progressive 
illnesses.  Evaluation  «vill  be  conducted  in 
accordance  with  the  standard  clinical 
protocol  as  described  in  Appendix  A  to  this 
part  Service  members  with  serologic 
evidence  of  HIV-1  Infection  who  are 
evaluated  as  fit  for  duty  shall  not  be 
separated  solely  on  the  basis  of  serologic 
evidence  of  HIV-1  infectioa 

2.  Reserve  component  members  with 
serologic  evidence  of  HIV-1  infection  are 
ineligible  for  extended  active  duty  except 
under  conditions  of  mobilization.  Reserve 
component  members  who  are  not  on 
extended  active  duty  or  who  are  not  on 
extended  full  time  National  Guard  duty  and 
how  show  serologic  evidence  of  HIV-1 
infection  shall  be  transferred  involuntarily  to 
the  Standby  Reserve  only  if  they  cannot  be 
utilized  in  die  Selected  Reserve. 

B.  Separation 

1.  Service  members  who  are  infected  with 
HTV-l  and  are  determined  to  be  physically 
imfit  for  further  duty  shall  be  retired  or 
separated  In  accordance  with  the  policies  In 
DoD  Directive  1332.ia 

2.  Service  members  with  serological 
evidence  of  HTV-l  Infection  who  are  found 
not  to  have  complied  with  lawfully  ordered 
preventive  medicine  procedures  for 
individual  patients  are  subject  to  appropriate 
administrative  and  disciplinary  action,  which 
may  include  separation. 

3.  Separation  of  Service  members  %vith 
serologic  evidence  of  HIV-1  infection  under 
the  plenary  authority  of  the  Secretary  of  the 
Military  Department  concerned,  if  requested 
by  the  individual  is  permitted. 

Dated  November  29, 1989. 
LM.  Bynim 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doa  69-28334  Filed  12-4-89;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-17 

Assignment  and  Utiliration  of  Space 

agency:  Public  Buildings  Service. 
General  Services  Administration. 
ACHOn:  Proposed  rule. 


summary:  On  November  1. 1989  (54  FR 
46206),  a  proposed  regulation  was 
published  in  the  Fadml  Register  whidi 
revised  procedures  concerning  the 
assignment  and  utilization  of  space  in 
Federal  facilities  under  custody  and 
control  of  GSA.  As  noted  in  the 
November  1, 1989,  publication,  some 
concern  has  been  raised  by  agencies 
with  regard  to  the  appropriate  share  of 
telecommunications  costs  between  GSA 
(PBS)  and  the  user  agencies.  The 
purpose  of  this  publication  is  to  revise 
those  portions  of  the  regulation  relating 
to  telecommunicaUons  and  clarify  the 
relative  responsibility  of  GSA  and  the 
agencies.  The  following  sections  of  the 
proposed  FPMR  amendment  have  been 
revised:  Section  101-17.1(n{g),  Section 
101-17.102(k).  and  Section  101-17.205, 

DATES:  Comments  due  by;  Agencies 
comments  on  this  revision  will  be 
included  in  the  review  of  comments  on 
the  entire  dociunent  and  should  be 
submitted  on  or  before  January  4, 1990. 

addresses:  Comments  should  be 
submitted  to  the  General  Services 
Administration,  PubUc  Buildings  Service 
(PQ),  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Ward,  Director,  Real  Estate 
(202-566-1025). 

SUPPl^MENTARY  INFORMATION:  GSA  has 

determined  that  this  rule  is  not  a  major 
rule  for  purpose  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  residt  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consimiers  or 
others;  or  signincant  adverse  effects. 
Therefore,  a  regulatory  impact  analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information 
concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  beneHts  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  beneHts;  and  has  chose  the 
alternative  approach  involving  the  least 
net  cost  to  sodety. 

List  of  subjects  in  41  CFR  part  101-17: 
Administrative  practice  and  procedure. 
Federal  buildings  and  facilities. 
Government  property  management 

Accordingly.  It  is  proposed  to  amend 
41  CFR  chapter  101  as  follows: 

PART  101-17— [AMENDED] 

1.  The  authority  citation  for  part  101- 
17  as  proposed  at  54  FR  46207  continues 
to  read  as  follows: 

Authority:  Sec  205(c),  63  SUt  39a  40 
VS.C.  486(0). 
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2.  Section  101-17.101  at  propowd  at 
54  FR  46207  is  amended  by  revising 
paragraph  (g)  to  read  as  foUowg: 

§  101-107.101    PoliciM. 

***** 

(g)  The  GSA  move  policy  is 
implemented  to  require  agencies  to 
relinquish  all  or  a  portion  of  assigned 
space  if  this  action  is  in  the  best  interest 
of  the  Government  and  would  not 
unreasonably  interfere  with  the  agency's 
performance  of  its  mission. 

(1)  GSA  will  fund  standard  alterations 
and  agencies  will  reimburse  GSA  for  the 
cost  of  above-standard  requirements. 
See  S  101-17.205. 

(2)  For  telecommimications 
relocations  caused  by  physical 
relocation  of  organizations  occupying 
space  controlled  by  GSA.  the 
organizations  causing  the  relocation  will 
financially  reimburse  the  organization 
being  relocated  for  the  value  of  "like 
telecommunications  service"  that  must 
be  abandoned  due  to  the  relocation. 
"Like  telecommunications  service"  is 
defined  as  the  replacement  value,  as 
determined  by  a  GSA 
telecommunications  technical  services 
contractor,  for  the  service  available  at 
the  old  location.  "Like 
telecommunications  service"  does  not 
include  any  upgrades  to  the  existing 
telecommunications  service. 
Telecommunication  relocation  cost 
related  to  physical  relocations  at  lease 
expiration  or  due  to  expansion  will  be 
borne  by  the  organization  relocating  or 
expanding.  Cost  of  agencies  displaced 
by  an  expanding  agency  will  be  borne 
by  the  expanding  agency.  Cost  for 
consolidations  at  lease  expiration  will 
be  borne  by  the  consolidating 
organization.  CSA  will  bear  "like 
telephone  service"  only  for  GSA 
directed  moves.  GSA  initiated 
consolidations,  or  emergency 
relocations. 
***** 

3.  Section  101-17.102  as  proposed  at 
54  FR  46208  is  amended  by  revising 
paragraphs  (k)  thru  [jj]  and  by  adding  a 
new  paragraph  (kk]  io  read  as  follows: 

9101-17.102    IMInHionofttnns. 

*        *        •        •        • 

(k)  GSA-directed move  means  any 
relocation  action  which  occurs  as  result 
of  an  emergency,  a  GSA  initiated  repair/ 
alteration  project,  or  GSA  initiated 
consolidation.  GSA  will  be  responsible 
for  paying  standard  alterations, 
replication  of  the  existing  above- 
standard  alterations,  moving  costs  and 
the  cost  of  providing  like 
telecommunication  service  for  the 
relocated  agency. 


(1)  Initial  space  layout  means  the 
specific  placement  of  workstations, 
furniture  and  equipment  for  new  space 
assignments.  These  initial  services  are 
provided  by  GSA  at  no  cost  to  the 
agencies,  upon  agency  request 

(m)  Inventory  means  a  summary, 
survey,  or  itemized  list  of  the  space, 
assets,  or  materials  under  the  control  of 
a  Federal  agency. 

(n)  Joint-use  space  means  occupiable 
space,  such  as  cafeterias,  conference 
rooms,  credit  unions,  snack  bars,  and 
certain  wellness /physical  fitness 
facilities  and  child  care  centers,  which  is 
available  for  common  use  by  personnel 
of  any  Federal  agency. 

(0)  Measurement  of  space: 

(1)  Gross  square  footage  means  all 
floor  area  (including  all  openings  in  floor 
slabs)  measured  to  the  outer  surfaces  of 
exterior  or  enclosing  walls,  and  includes 
all  floors,  mezzanines,  halls,  vestibules, 
stairwells,  service  and  equipment 
rooms,  penthouses,  enclosed  passages 
and  walks,  finished  usable  space  with 
sloping  ceilings  (such  as  attic  space) 
having  5  feet  or  more  headroom,  and 
appended  covered  shipping  or  receiving 
platforms  at  truck  or  railroad  car  hei^t 
Also  included  in  gross  floor  area,  but 
calculated  on  one-half  of  actual  floor 
area,  are  covered  open  porches, 
passages  and  walks,  with  appended 
uncovered  receiving  and  shipping 
platforms  at  truck  or  railroad  care 
height. 

(2)  Net  usable  space  means  the  area 
to  be  leased  for  occupancy  by  personnel 
and/or  equipment  It  is  determined  by: 

(ij  Computing  the  inside  gross  area  of 
the  space  by  measuring  from  the  normal 
inside  finish  of  exterior  walls,  or  the 
room  side  finish  of  fixed  corridor  and 
shaft  walls,  or  the  center  of  tenant 
separating  partitions. 

(ii)  Making  no  deductions  for  the 
columns  and  projections  enclosing  the 
structural  elements  of  the  building. 

(iii)  Deducting  from  the  gross  area  the 
following,  including  enclosing  walls 
when  applicable: 

(A)  Toilets  and  lounges 

(B)  Stairwells 

(C)  Elevators  and  escalator  shafts 

(D)  Building  equipment  and  service 
areas 

(E)  Entrance  and  elevator  lobbies 

(F)  Stacks  and  shafts 

(G)  Fully  enclosed  convectors  when 
the  housing  rests  on  the  floor,  each  end 
abuts  a  column  or  wall,  and  the 
convector  occupies  at  least  50  percent  of 
the  length  of  the  exterior  walL 

(3)  Occupiable  area  means  that 
portion  of  the  gross  area  which  is 
available  for  use  by  an  occupant's 
personnel  or  furnishings,  as  well  a« 
space  which  is  available  jointly  to  the 


various  occupants  of  the  buildings,  such 
as  auditoriums,  health  units,  and  snack 
bars.  Occupiable  area  includes  that 
space  available  for  an  occupant's 
personnel  and  furnishings  which  is  used 
to  provide  circulation,  whether  or  not 
defined  by  ceiling  high  partitions. 
Occupiable  area  does  not  include  that 
space  in  the  building  which  is  devoted 
to  its  operations  and  maintenance, 
including  craft  shops,  gear  rooms,  and 
building  supply  storage  and  issue  rooms. 
Occupiable  area  is  computed  by 
measuring  from  the  occupant's  side  of 
ceiling-high  corridor  partitions  or 
partitions  enclosing  mechanical,  toilet, 
and/or  custodial  space  to  the  inside 
finish  of  permanent  exterior  building 
walls  or  to  the  face  of  the  convector  if 
the  convector  occupies  at  least  50 
percent  of  the  length  of  the  exterior  walL 
When  computing  occupiable  area 
separated  by  partitions,  measurements 
are  taken  from  the  center  line  of  the 
partitions. 

(p)  Non-Federal  organizations  means 
organizations  such  as  credit  unions, 
concessions  operated  by  the  blind  and 
handicapped,  and  organizations  under 
the  direct  sponsorship  of  a  Federal 
agency  such  as  grantees  and 
contractors. 

(q)  Office  support  crea  means  all 
secondary/shared  workstations, 
extraordinary  circulation  space,  and 
those  specific  and  discrete  areas 
constructed  as  office  space  and  used  to 
meet  mission  needs  outside  the  agency's 
requirements  for  housing  personnel, 
such  as  pubUc-oriented  or  centralized 
reception,  hearing  or  meeting  facilities, 
service,  inspection,  distribution,  storage 
or  processing  activities.  Such  space  is 
most  cost-effectively  collocated  with 
normal  office  space.  Illustrations  are 
contained  in  §  101-17.6. 

(r)  Office  support  area  allowance  is 
the  percentage  of  office  space,  over  and 
above  the  primary  office  area 
requirement  allocated  for  office  support 
functions. 

(s)  Personnel  means  the  peak  number 
of  persons  to  be  housed  during  a  single 
&-hour  shift,  regardless  of  how  many 
workstations  are  provided  for  them.  In 
addition  to  permanent  employees  of  the 
agency,  personnel  includes  temporaries, 
part-time,  seasonal,  and  contractual 
employees  and  budgeted  vacancies. 
Employees  of  other  agencies  and 
organizations  who  are  housed  in  the 
space  assignment  are  also  included  in 
the  personnel  total. 

(t)  Primary  office  area  is  the 
personnel-occupied  area  in  which  an 
activity's  normal  operational  functions 
are  performed. 
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(u)  Primary  office  area  utilization  rate 
is  an  indicator  of  the  efficiency  with 
which  the  primay  office  area  is  used.  It 
is  calculated  by  dividing  the  total 
occupied  primary  office  area  square 
footage  by  the  total  number  of  people  in 
that  area. 

(v)  Request  for  space  or  "space 
requests"  means  a  written  document 
upon  which  an  agency  provides  GSA 
'.vith  the  information  necessary  to  assign 
space.  A  request  for  space  shall  be 
submitted  on  Standard  Form  81  and 
Standard  Form  81-A.  and  the  Space 
Requirements  Questionnaire.  (See 
S  101-17.4901-81  and  101-17.4901-81A. 
Standard  forms.)  The  request  shall,  at  a 
minimum,  contain  descriptions  of  the 
amount  of  space,  personnel  to  be 
housed,  geographic  area,  time  period 
required  and  funding  availability. 

(w)  Secondary/shared  workstations 
are  nondedicated  workstations  used 
more  than  50  percent  of  the  time  by  two 
or  more  persons  occupying  a  space 
assignment  during  an  8-hour  shift.  They 
function  in  support  of  the  occupancy 
agency's  mission  and  are  distinct  from 
the  primarjr  persoimel-occupied 
woikstatioos. 

(x)  Space  means  space  in  buildings, 
and  land  incidental  to  the  use  thereof, 
which  is  under  the  custody  and  control 
of  a  Federal  agency. 

(y)  Space  allocation  standard  means 
an  agreement  between  GSA  and  an 
agency,  written  in  terms  which  permit 
nationwide  application,  used  as  a  basis 
for  estabUshing  that  agency's  space 
requirements.  These  standards  identify 
the  specific  amount  of  space  en  agency 
will  be  allocated,  and  establish 
exceptions  to  general  guidelines  for 
GSA  and  agency  responsibility  in  initial 
tenant  funding. 

(z)  Space  assigned  by  GSA  means 
space  in  buildings,  and  land  incidental 
to  its  use,  which  is  under  the  custody 
and  control  of  GSA;  space  made 
available  by  the  U.S.  Postal  Service;  or 
space  for  which  a  permit  for  use  has 
been  issued  to  GSA  by  another  agency. 

(aa)  Space  assignment  means  an 
administrative  action  by  GSA  which 
authorizes  the  occupancy  and  use  of 
space  by  a  Federal  agency  or  other 
eligible  entity. 

(bb)  Space  inspection  means  a 
reconnaissance-type  evaluation  of  the 
maimer  in  which  assignments  are  being 
utilized  to  determine  whether  a 
utilization  survey  is  warranted. 

(cc)  Space  planning  means  the 
process  of  using  recognized  professional 
techniques  of  space  programming, 
plaiming.  layout  and  interior  design  to 
determine  the  best  location  and  the  most 
efficient  configuration  for  agency 
facilities. 


(dd)  Space  requirements  program 
means  the  statement  of  an  agency's 
space  needs  as  expressed  on  Standard 
Form  81-A,  Space  Requirements 
Worksheet  Space  Requirements 
Questionnaire  and  additional  supporting 
documentation  such  as  adjacency 
diagrams,  and  summarized  on  Standard 
Form  81,  Request  for  Space.  (See  1 101- 
17.4901-81  and  101-71.4901-81A, 
Standard  forms.) 

(ee)  Space  typicals  means  examples 
of  workspace  and  support  space 
allocations  based  on  functional  analysis. 

(fi)  Space  utilization  survey  means 
the  process  of  employing  recognized 
professional  techniques  to  determine 
how  efficientiy  an  agency  is  utilizing  its 
workspace,  and  to  verify  that  space  is 
being  used  in  accordance  with  this 
regulation. 

(gg)  Special  purpose  space  means 
work  space  which  is  or  has  been 
constructed  and  predominanUy  utilized 
for  the  special  purpose  of  an  agency  and 
is  not  generally  suitaUe  for  the  use  of 
other  agencies.  This  includes,  but  is  not 
limited  to,  schools,  hospitals,  mints, 
embassies,  and  consulates. 

(hh)  Standard  alterations  {SA  'sj  are 
those  alterations  necessary  to  prepare 
an  agency's  space  to  meet  a  particular 
classification,  i.e.,  office,  storage,  or 
special,  and  permit  occupancy  of  the 
space.  (See  { 101-17.207). 

(ii)  Unique  agency  space  means  any 
general  purpose  space  which  either 
consists  of  more  than  50  percent  special- 
type  space  not  likely  to  be  needed  by 
another  agency,  or  space  of  any  type 
located  in  an  area  wiiere  it  would  be 
impractical  to  house  another  agency. 
(See  S  101-17.302(d).) 

(jj)  Work  space  means  federally- 
controlled  space  in  buildings  and 
structures  (permanent  semipermanent, 
or  temporary)  which  provides  an 
acceptable  environment  for  the 
performance  of  agency  mission 
requirements  by  employees  or  by  other 
persons  occupying  it  It  is  further 
classified  as  "office  space",  "storage 
space",  or  "special  space".  (Also,  see 
S  101-17.601,  Space  classifications  and 
standard  alterations.) 

(1)  Office  space  means  space  which 
provides  an  environment  suitable  in  its 
present  state  for  an  office  operatioiL 

(2)  Storage  space  means  space 
generally  consisting  of  concrete,  wood 
block,  or  unfinished  floors;  bare  block  or 
brick  interior  walls;  unfinished  ceilings; 
and  similar  construction  containing 
minimal  lighting  and  beating.  It  indudes 
attics,  basements,  sheds,  parking 
structures  and  other  unfinished  building 
areas. 

(3)  Special  space  means  space  which 
has  unique  architectural/ construction 


featvires,  requires  the  installation  of 
special  equipment  or  requires  varying 
sums  to  construct  maintain  and  lot 
operate  as  compared  to  office  and 
storage  space. 

(kk)  Workstation  means  a  location 
within  an  office  space  assignment  that 
provides  a  working  area  for  one  or  more 
persons  during  a  sin^e  B-hour  shift 
Secondary  or  shared  workstations;  are 
part  of  office  support  area. 

4.  Section  101-17.205  as  proposed  at 
54  FR  46212  is  amended  by  revising 
paragraphs  (b)(3),  (c),  and  (d)  and  by 
adding  a  new  paragraph  (e)  and 
concluding  text  at  the  end  of  the  section 
to  read  as  follows: 

I101-17.20S    MevepoHcy. 

•        •        •        *        * 

(b)  •  •  • 

(3)  When  an  expanding  agency  has  a 
justifiable  need  for  contiguous 
expansion  space  and  has  to  displace  a 
neighboring  agency,  the  expanding 
agency  shall  pay  for  its  own  moving 
costs  and  the  displaced  agency's  moving 
cost  and  replication  of  the  existing 
above-standard  alterations  and  like 
telecommunicatioru  service. 

(c)  Consolidation.  It  is  Federal 
Government  and  GSA  policy  to 
continually  review  the  opportunities  for 
consoUdating  several  locations  into  one 
location.  GSA  shall  prepare  an 
economic  analysis  that  demonstrates 
the  cost  of  consolidation.  To  the 
maximum  extent  practicable,  agency 
consolidation  shall  be  plaimed  to 
coincide  with  lease  expiration  in  order 
to  keep  costs  to  a  minimimi  and  reduce 
adverse  impacts  on  agencies.  When  an 
agency  consolidation  is  GSA-directed, 
GSA  will  pay  for  staiulard  alterations, 
existing  above-standard  alterations, 
moving  costs  and  like 
telecommunications  service. 

(d)  Emergency  relocation.  An 
emergency  relocation  results  from  an 
extraordinary  event  such  ns  a  fire, 
natural  disaster,  or  immediate  threat  to 
the  health  and  safety  of  occupants  of  the 
space  which  renders  the  current  space 
unusable  and  requires  that  it  be 
vacated.  In  these  cases,  it  is  necessary 
to  act  swifdy  and  expeditiously  to  react 
to  the  emergency.  This  may  require 
obtaining  approvals  and  funding 
authorizations  from  0MB  and  Congress. 
It  is  best  to  hav«  a  central  coordinator 
for  such  a  task  aiKi  GSA  is  suited  for 
this  role.  GSA  will  be  responsible  for 
paying  standard  alterations,  existing 
above-standard  alterations,  moving 
costs  and  like  telecommunications 
service  for  emergency  relocations. 

(e)  Repair  and  alteration  relocations. 
When  an  agency  activity  is  displaced  by 


50254  Federal  Regiater  /  Vol.  54.  No.  232  /  Tuesday.  December  5.  1989  /  Proposed  Rules 


Fedcr 


Ka'j 


ter  /  Vol.  54,  No.  232  /  Tuesday.  December  5.  1989  /  Proposed  Rules n255 


construction  activities  in  their  assigned 
space  resulting  from  a  GSA  repair  and 
alteration  project.  GSA  will  be 
responsible  for  funding  standard 


alterations,  replication  of  existing 
above-standard  alterations,  moving 
costs  and  like  telecommunications 
service. 


A  summary  of  relocation  situations 
and  identification  of  the  responsible 
party  {GSA  or  agency)  is  as  follows; 


Move  situatJont 


I. 


Explratioo. 


tt.  Agency  Expansion: 

1.  Ave*  Contiguous 

2.  Unavail  Contiguous 

3.  Sptt  Aseignfnenc ........ 

4.  Displaces  an  agency 

A.  Expanding  Agency.. 

B.  Displaced  Agency... 

III.  Conaolidatioos: 

Agency  Inrtiated 

GSA  Initiated 

IV.  Emergency 

V.  Repair/ Alterations 


Standard 
alteratione 


GSA 

GSA 
GSA 
GSA 

GSA 
GSA 

GSA 
GSA 
GSA 
GSA 


Existing  above  standard 
alterations 


Agency- 
Agency.. 
Agency.. 
Agerxq^.. 

ExpAgc. 
ExpAgc.. 


Agency.. 

GSA. 

GSA....... 

GSA. 


Moving  costs 


GSA.. 


GSA... 
GSA... 
GSA... 


ExpAgc. 
ExpAgc. 


GSA... 
GSA.„ 
GSA... 
GSA... 


Totocom- 
municatiora 


Agency. 

Agertcy. 
Agency. 
Agency. 

ExpAgc. 
ExpAgc. 

Agency. 
GSA. 
GSA. 
GSA. 


Note:  Agency  shall  be  responsible  for  funding  all  above-standard  alterationa  and  teleconimonlcations  not  currently  provided  in  their  existing  locatioa 


Dated:  November  22, 1989. 
W.  ZoeUner, 

Commissioner,  Public  Buildings  Service. 
[FR  Doc.  69-28325  Filed  12-4-89;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  8»-24;  Notlc*] 
RIN  2127-AC77 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  three 
amendments  of  the  Federal  motor 
vehicle  lighting  standard  to  delete  all 
references  to  "optical  combinations"  of 
lamps.  The  first  would  delete  the 
prohibition  against  optical  combinations 
of  clearance  lamps  and  identification 
lamps.  The  purpose  of  this  action  would 
be  to  eliminate  a  requirement  deemed 
no  longer  necessary  for  safety. 

The  second  proposed  amendment 
would  substitute  clarifying  phrases  for 
the  term  "optically  combined"  and 
"combined"  in  sections  S5.1.1.26,  and 
S5.4.  The  third  amendment  would  also 
substitute  clarifying  phrases  in  two  SAE 
standards  incorporated  by  reference  in 
Standard  No.  108  where  the  term 
"optically  combined"  appears. 

This  notice  responds  to  a  petition  by 
the  Truck  Safety  Equipment  Institute 
(TSEI). 


DATES:  The  comment  closing  date  for 
the  proposal  is  January  19. 1990. 
Effective  date  of  the  amendment  would 
be  30  days  after  publication  of  the  final 
rule  in  the  Federal  Register.  Any  request 
for  an  extension  of  time  in  which  to 
comment  must  be  received  not  later 
than  10  days  before  the  published 
expiration  date  of  the  comment  period. 
ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Section,  room 
5109.  Nassif  Building.  400  Seventh  Street 
SW.,  Washington,  DC  20590.  (Docket 
hours  are  from  9  a.m.  to  4  p.m.). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Cavey,  Office  of  Rulemaking, 
NHTSA  (202-366-5271). 
SUPPLEMENTARY  INFORMATION:  From  its 

very  beginning,  Motor  Vehicle  Safety 
Standard  No.  108,  in  one  version  or 
another,  has  allowed  two  or  more 
lamps,  reflective  devices,  or  items  of 
associated  equipment  to  be  combined,  if 
the  requirements  for  each  are  met. 
provided  that  certain  specified  lamps 
were  not  "opticlaly  combined"  [See,  e.g., 
S3.3.  S3.4.4.3.  23  CFR  255.21  revised  as  of 
January  1. 1968.  Motor  Vehicle  Safety 
Standard  No.  108).  The  current 
provisions  are  contained  in  S5.1.1.26  and 
S5.4.1.  They  are  also  contained  in  two 
SAE  standards  incorporated  by 
reference. 

Specifically,  paragraph  S5.4.1  permits 
lighting  equipment  to  be  "combined", 
provided  that  "no  clearance  lamp  may 
be  combined  optically  with  any  taillamp 
or  identification  lamp,  and  no  high 
mounted  stop  lamp  shall  be  combined 
with  any  other  lamp  or  reflective 
device."  Paragraph  4.2  of  SAE  Standard 
J586C  Stop  Lamps,  August  197a  and 
paragraph  4.4  of  SAE  Standard  J588e 
Turn  Signal  Lamps,  September  1970. 
both  state  "When  a  stop  signal  is 


optically  combined  with  the  turn  signal, 
the  circuit  shall  be  such  that  the  stop 
signal  cannot  be  turned  on  in  the  turn 
signal  which  is  flashing".  The  second 
sentence  of  paragraph  S5.1.1.26  of 
Standard  No.  108,  states  that  "A  stop 
lamp  that  is  not  optically  combined  with 
a  turn  signal  lamp  shall  remain 
activated  when  the  turn  signal  is 
flashing."  The  agency  has  never  adopted 
a  definition  of  "optically  combined",  but 
has  over  the  years  attempted  to  clarify 
the  term  by  issuing  a  variety  of 
interpretations. 

On  June  14, 1988,  the  Truck  Safety 
Equipment  Institute  ('TSEI")  petitioned 
the  agency  for  rulemaking  to  amend 
Standard  No.  108  to  adopt  the  Society  of 
Automotive  Engineers'  (SAE)  definition 
of  the  term  "combined  optically"  as  set 
forth  in  SAE  Information  Report  J387 
OCT88  'Terminology — Motor  Vehicle 
Lighting."  Until  the  revision  of  SAE  J387 
in  1988,  the  term  had  been  undefined, 
though  appearing  in  the  two  SAE 
standards  for  many  years,  as  well  as 
Standard  No.  108.  TSEI  had  examined 
the  opinion  letters  issued  by  NHTSA 
and  concluded  that  they  were 
inconsistent,  alleging,  for  example,  that 
one  had  "apparently  been  used  to  justify 
designs  which  have  the  clearance  lamp 
bulb  mounted  in  close  proximity  to  the 
dual  filament  stop/tail  lamp  bulb  *  •  • 
Both  use  a  common  lens  area  for  the 
output  of  the  tail  and  clearance 
functions.  It  does  not  appear  that  this  is 
in  keeping  with  either  the  spirit  or  the 
intent  of  FMVSS 108."  The  petitioner 
also  mentioned  that  Canada  had 
adopted,  effective  September  2, 1987.  a 
definition  of  "combined  optically"  which 
is  substantially  similar  to  that  of  the 
SAR 

In  considering  TSEFs  petition,  NHTSA 
examined  the  existing  prohibitions 


against  lamp  combinations.  The  agency 
has  tentatively  concluded  that  it  is  no 
longer  necessary  to  forbid  the  "optical 
combination"  of  clearance  lamps  and 
identification  lamps.  The  locational 
requirements  of  Standard  No.  106  with 
respect  to  each  are  so  dissimilar  that 
they  could  not  be  met  with  an  "optically 
combined"  lamp.  Under  Table  II  of 
Standard  No.  108,  the  three  lamp  cluster 
of  identification  lamps  are  to  be 
mounted  within  a  narrow  space  arotmd 
the  vertical  centerline  on  vehicles  whose 
overall  width  is  80  inches  or  more,  while 
clearance  lamps  must  be  mounted  to 
indicate  the  overall  width  of  that 
vehicle.  Further,  under  paragraph 
S5.3.1.4,  when  the  rear  identification 
lamps  are  mounted  at  the  extreme 
height  of  the  vehicle,  the  rear  clearance 
lamps  need  not  be  located  as  close  as 
practicable  to  the  top  of  the  vehicle.  In 
the  judgment  of  the  agency,  the 
likelihood  of  "optical  combination"  of 
identification  and  clearance  lamps  is 
infinitesimaL 

The  agency  has  also  considered  the 
prohibition  against  optically  combining 
taillamps  and  clearance  lamps.  These 
lamps  serve  similar  functions,  namely 
the  indication  of  the  width  and  presence 
of  the  vehicle.  Section  S5.3.1.4  allows 
clearance  lamps  to  be  mounted  at  a 
location  other  than  as  close  to  the  top  of 
the  vehicle  as  practicable  if  the 
identiHcation  lamps  are  mounted  at  the 
extreme  height  of  the  vehicle.  The 
agency  believes  that  the  presence  of 
both  of  these  lamps  provide  a  measure 
of  desirable  redundancy  in  marking  the 
width  and  presence  of  a  large  vehicle, 
notwithstanding  their  different  minimum 
intensity  values.  The  agency  continues 
to  be  concerned  about  the  conspicuity  of 
wide  vehicles,  and  thus  believes  that  the 
intent  of  the  existing  requirement  should 
be  preserved.  The  agency  is  proposing 
an  amendment  of  S5.4  that  would 
prohibit  a  taillamp  from  sharing  a  light 
source,  lens,  or  lamp  body  v\rith  a 
clearance  lamp.  This,  in  essence,  is  the 
same  prohibition  but  expressed  in 
clearer  language.  The  agency  also 
wishes  to  clarify  its  existing  prohibition 
against  combining  the  center 
highmounted  stop  lamp  with  other 
lighting  devices,  by  proposing  that  the 
center  lamp  not  share  a  light  source, 
lens,  or  lamp  body  with  any  other  lamp 
or  reflector. 

In  reviewing  paragraph  S5.1.1.26. 
containing  the  other  direct  reference  to 
"optically  combined",  the  agency  wishes 
to  distinguish  a  lamp  that  performs  two 
functions  (stop,  turn  signal)  with  a  single 
Blament  from  one  that  performs  these 
two  functions  with  more  than  one 


filament.  Accordingly  it  is  proposing  a 
revision  of  that  paragraph  to  delete  the 
term  "optically  combined"  and  replace  It 
with  language  to  clarify  that  a  light 
source  that  performs  a  stop  function  but 
not  a  turn  signal  function  shall  provide 
that  function  regardless  of  whether  any 
turn  signal  is  flashing. 

Finally,  with  reference  to  the 
identically  worded  sentence  in  the  two 
SAE  standards,  NHTSA  proposes  to 
delete  the  phrase  "when  the  stop  signal 
is  optically  combined  writfa  the  turn 
signal"  and  replace  it  with  "Vhen  a  light 
source  performs  both  stop  and  turn 
signal  functions".  This  would  be 
accomplished  by  adding  language  to 
paragraph  S5.1.1.26.  Removd  of  the  term 
"optically  combined"  from  Standard  No. 
108  will  therefore  cure  the  ambiguities 
that  have  existed,  and  constitute  a  grant 
of  TSEI's  petition. 

Because  the  amendments  would 
clarify  existing  requirements,  and 
remove  existing  restrictions,  it  is 
proposed  that  the  amendments  become 
effective  30  days  after  their  publication 
in  the  Federal  Register.  However,  the 
agency  wishes  to  receive  comments  as 
to  whether  a  later  effective  date  would 
be  in  the  pubUc  interest 

Impacts 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 
determined  that  it  is  neither  major 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation,"  nor 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  primary  effect  of 
adopting  the  proposals  would  be  to 
relieve  a  restriction  and  to  clarify 
existing  requirements.  In  proposing 
these  amendments,  NHTSA  has 
tentatively  concluded  that  the  savings  In 
costs  to  manufacturers  would  be 
minimal  as  it  knows  of  no  existing  lamp 
designs  that  would  be  affected. 
Therefore,  the  agency  has  not  prepared 
a  full  regulatory  evaluation. 

NHTSA  has  analyzed  this  proposal 
for  purposes  of  the  National 
Environmental  Policy  Act  It  is  not 
anticipated  that  a  rule  based  on  the 
proposal  would  have  a  significant  e^ect 
upon  the  environment  because  its  effect 
is  to  clarify  existing  requirements,  and 
to  remove  restrictions. 

The  agency  has  also  considered  the 
effects  of  this  proposal  in  relation  to  the 
Regulatory  Flexibility  Act  I  certify  that 
this  proposal  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Lamp  and  vehicle  manufacturers  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory  Flexibilify 


Act  Furthermore,  small  organizations 
and  governmental  jurisdictioas  would 
not  be  significantly  affected  as  the  price 
of  new  vehicles  should  not  be  impacted. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Exetnitive  Order 
12612  "Federalism."  and  it  has  been 
determined  that  the  proposed  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal 
Please  submit  10  copies  of  written 
comments  and  2  copies  of  films,  tapes, 
and  other  materials.  All  comments  must 
be  limited  not  to  exceed  15  pages  in 
length  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15- 
page  limit  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  docket  section.  A 
request  for  confidentialify  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  part  612). 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date,  and 
comments  received  after  the  closing 
date  and  too  late  for  consideration  in 
regard  to  the  action  will  be  treated  as 
suggestions  for  future  rulemaking. 
NHTSA  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
niles  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
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addressed  stamped  postcard.  Upon 
receiving  the  conunents,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  motor  vehicle  safety,  motor 
vehicles. 

PART  571— (AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  Motor 
Vehicle  Safety  Standard  No.  108  Lamps, 
Reflect]  ve  Devices,  and  Associated 
Equipment  be  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  followa: 

Authority:  15  U.SC  1392. 1407;  delegations 
of  authority  at  49  CFR  1.50  and  501.& 

In  S  571.108  Paragraphs  85.1.1.28  and 
S5.4  would  be  revised  to  read: 


S  571.108  Standard  No.  108;  Lamp*. 
r«fl«ctiv«  devices,  and  astodatMl 
•quIptiMfit 


S5.1.1.26(a)  Paragraph  4.2  of  SAE 
Standard  I586c  Stop  Lamps,  August 
1970,  and  paragraph  4.4  of  SAE 
Standard  J588e  Turn  Signal  Lamps, 
September  1970,  do  not  apply. 

(b)  If  a  light  source  in  a  lamp  performs 
both  stop  lamp  and  turn  signal 
functions,  it  shall  not  begin  to  perform 
the  stop  lamp  function  when  it  is 
performing  its  turn  signal  function. 

(c)  If  a  light  source  in  a  lamp  performs 
only  a  stop  lamp  function,  it  shall 
perform  its  stop  lamp  function 
regardless  of  whether  any  turn  signal  is 
flashing. 

(d)  Note  6  of  Table  1  in  SAE  Standard 


I588e  Turn  Signal  Lamps,  September 
1970,  does  not  apply. 
•        •        •        *        • 

S5.4  Equipment  combinations.  Two  or 
more  lamps,  reflective  devices,  or  items 
of  associated  equipment  may  be 
combined  if  the  requirements  for  each 
lamp,  reflective  device,  and  item  of 
associated  equipment  are  met,  except 
that  a  taillamp  shall  not  share  a  light 
source,  lens,  or  lamp  body  with  a 
clearance  lamp,  and  a  center 
highmoimted  stop  lamp  shall  not  share  a 
light  source,  lens,  or  lamp  body  with  any 
other  lamp  or  reflective  device. 

Issued  on:  November  29. 1989. 
Bany  Felrica, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  89-28331  Filed  12-04-89;  8:45  am] 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Public  Meeting  of  Assembly 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Advisory  Conunittee  Act,  Public 
Law  No.  92-463,  that  the  membership  of 
the  Administrative  Conference  of  the 
United  States,  which  makes 
recommendations  to  administrative 
agencies,  to  the  President,  Congress,  and 
the  Judicial  Conference  of  the  United 
States  regarding  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
Federal  agencies  in  carrying  out  their 
programs,  will  meet  in  Plenary  Session 
on  Thursday,  December  14  and  Friday, 
December  15. 1989  in  the  Amphitheatre 
of  the  Office  of  Thrift  Supervision, 
Second  Floor.  1700  G  Street,  NW.. 
Washington,  DC.  The  meeting  on 
December  14  will  begin  at  1  p.m.  and 
end  at  approximately  5  p.m.;  the  meeting 
on  December  15  will  begin  at  9  a.m.  and 
end  at  approximately  12:15  p.m. 

The  Conference  will  consider,  not 
necessarily  in  the  order  stated,  proposed 
recommendations  on  the  following 
subjects: 

1.  Federal  Regulation  of 
Biotechnology. 

2.  Agency  Indexing  of  Adjudicatory 
Decisions. 

3.  Procedures  for  Resolving  Federal 
Personnel  Disputes. 

4.  Processing  and  Review  of  Visa 
Denials. 

5.  Improved  Use  of  Medical  Personnel 
in  Social  Security  Disability 
Determinations. 

6.  Agency  Administration  of  Failed  or 
Failing  Depository  Institutions. 

Plenary  sessions  are  open  to  the 
public.  Further  infermation  on  the 
meeting,  including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  Chairman,  2120  L 
Street  NW.,  Suite  500,  Washington,  DC 
20037,  telephone  (202)  254-7020. 


Dated:  November  3a  1989. 
Jeffrey  S.  Lubbers, 
Research  Director. 

[FR  Doc.  89-28389  Filed  12-4-89:  8:45  am] 
BtLUNQ  cooe  tito-ei-M 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  Ho.  454] 

Resolution  and  Order  Approving  Witti 
Restrictions,  the  Application  of 
Greater  Kansas  City  Foreign-Trade 
Zone,  inc. 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Boiird,  having  considered  the  matter, 
hereby  orders: 

After  consideration  of  the  application  of 
the  Greater  Kansas  City  Foreign-Trade  Zone, 
Inc.,  grantee  of  FTZ 15,  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  October 
21, 1989,  requesting  special-purpose  subzone 
status  for  the  small  engine  manufacturing 
plant  of  Kawasaki  Motors  Manufacturing 
Corporation,  U.S.A.  (KMM),  located  in 
Nodaway  County,  Missouri,  adjacent  the 
Kansas  City  Customs  port  of  entry,  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the 
Board's  regulations  would  be  satisfied,  and 
that  the  proposal  would  be  in  the  public 
interest  provided  approval  is  subject  to 
certain  conditions,  approves  the  application 
subject  to  the  following  conditions: 

1.  With  regard  to  all  foreign  merchandise 
admitted  to  the  subzone  for  the  manufacture 
of  small  industrial  engines,  KMM  shall  elect 
privileged  foreign  status  (19  CFR  148.41) 
beginning  two  years  from  the  date  of  subzone 
activation. 

2.  Prior  to  the  expiration  of  the  foregoing 
two-year  time  period,  t^    Board  shall  conduct 
a  review  to  determine  whether  KMM  is 
adhering  to  the  domestic  sourcing  plan  stated 
in  the  application,  and  whether  there  is  no 
significant  evidence  of  harmful  economic 
effects:  and,  a  two-year  extension  of  the 
original  period  shall  l>e  considered  if  a 
positive  determination  is  made  on  l>oth  these 
factors. 

3.  KMM  shall  elect  privileged  foreign  status 
on  any  foreign  merchandise  subject  to 
antidumping  and  countervailing  duty  orders 
upon  its  admission  to  the  subzone. 


The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereliy 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  at  the  Kawasaki 
Small  Engine  Plant  In  Nodaway  County, 
Missouri,  Adjacent  to  the  Kansas  City 
Customs  Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  |ime  18, 1934,  an  Act  'To 
provide  for  the  estabhshment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
U.S.C.  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Greater  Kansas  City 
Foreign-Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  No.  15,  has  made 
application  (filed  October  21, 1988,  FTZ 
Docket  3388,  53  FR  43912)  in  due  and 
proper  form  to  the  Board  for  authority  to 
establish  a  spccal-purpose  subzone  at 
the  small  engine  manufacturing  plant 
(small  industrial  engines  and  engines  for 
Kawasaki  motorcycles,  jetskis  and  all- 
terrain  vehicles)  of  Kawasaki  Motors 
Manufacturing  Corporation,  U.SA. 
(KMM),  located  in  Nodaway  County, 
Missouri,  adjacent  to  the  Kansas  City 
Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  provided  approval  is 
given  subject  to  the  restrictions  in  the 
resolution  accompanying  this  action; 

Now  therefore,  in  accordance  with  the 
application  filed  October  21, 1989,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at 
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Kawasaki's  small  engine  plant  in 
Nodaway  County,  Missouri,  demgnated 
on  the  records  of  the  Board  as  Foreign- 
Trade  Subzone  No.  15E,  at  the  location 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  the  Regiilations  issued  thereunder, 
to  the  restrictions  in  the  resolution 
accompanying  this  action,  and  also  to 
the  following  expressed  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  Grantee  regarding 
comphance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  DC  this 
27th  day  of  November,  1989,  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  Zones  Board. 
Eric  L  Carfinkel, 

Ass  is  tan  t  Secretary  of  Commerce  for  Import 
Administration  Chairman,  Committee  of 
Altewatea. 

Attest  John ).  DaPonta,  Jr., 

Executive  Secretary. 

[PR  Doc.  89-28347  Filed  12-4-69;  8:45  am] 

BIUJNO  COOC  M10-0»-«i 


Foreign-Trade  Zones  Board;  Approvat 
for  Expansion  of  Foreign-Trade  Zone 
70  Detroit.  Ml 

[Order  No.  4S3) 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  USC  81a-81u). 
the  Foreign-Trade  Zones  Board  adopts 
the  following  Resolution  and  Order 


Whereas,  the  Greater  Detroit  Foreign- 
Trade  Zone.  Inc.,  Grantee  of  Foreign- 
Trade  Zone  No.  70,  has  applied  to  the 
Board  for  authority  to  expand  its 
general-purpose  zone  at  two  sites  in 
Detroit  Michigan,  within  the  Detroit 
Customs  port  of  entry. 

Whereas,  the  application  was 
accepted  for  filing  on  February  16, 1988, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Regbter  on 
February  29, 1988  (Docket  10-8a  53  FR 
6020); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Detroit  area;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  February  16, 1988.  The 
grant  does  not  include  authority  for 
manufacturing  operations,  and  the 
grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington.  DC,  this  27th  day  of 
November,  1989. 

Eric  L  Carfinkel 

Assistant  Secretary  of  Commerce  for  Import 
Administration  Chairman,  Committee  of 
Alternates  Foreign-  Trade  Zones  Board. 
[FR  Doc.  89-28346  Filed  12-4-69;  8:45  am] 
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International  Trade  Admlniatration 

[A-S80-008] 

Color  Television  Receivers  From 
Korea;  Preliminary  Results  of 
Antidumping  Duty,  Administrative 
Review 

AOENCY:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

•UMMARY:  In  response  to  requests  by  the 
petitioners,  a  domestic  interested  party. 


and  certain  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  Korea.  The 
review  covers  four  manufacturers  and/ 
or  exporters  for  the  period  April  1. 1988 
through  March  31. 1987.  and  one 
manufacturer  for  the  period  April  1.  1987 
through  March  31. 1988.  The  review  also 
covers  certain  entries  made  during  the 
period  January  9, 1986  through  March  31 
1986.  Ab  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  the  dumping  margins  lo 
range  between  0.04  and  6.87  percent 
Interested  parties  are  invited  to 
conunent  on  these  prehminary  insults 

EFFECTIVE  DATE:  December  5  1989 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Edmond  A.  O'Neill  or  Richard  Rimlineei, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U  S 
Department  of  Commerce,  Washington. 
DC  20230:  telephone.  (202)  377-1130/ 
5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1, 1988,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
24975)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  Korea  {49  FR 
18336,  April  30, 19M).  In  April  1987,  the 
petitioners,  a  domestic  interested  party, 
and  certain  respondents  requested  in 
accordance  wiUi  9  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initiation  of  the  review  on 
May  20, 1987  (52  FR  18937). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  'm  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  the  review  are 
shipments  of  color  television  receivers, 
complete  or  incomplete,  from  Korea.  The 
order  covers  all  color  television 
receivers  regardless  of  tariff 
classification.  The  merohandise  was 
classifiable  under  item  numbers 
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864.9246,  684.9248,  684.9250,  684.9252, 
684.9253,  684.9255,  684.9256.  684.9258, 
684.9262,  684.9263,  684.9270,  684.9275, 
684.9655.  684.9656,  684.9658,  684.9660. 
684.9663,  684.9864,  684.9866.  687.3512, 
687.3513,  687.3514,  687.3516,  687.3518, 
and  687.3520  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
As  of  January  1, 1989,  this  merchandise 
is  classifiable  under  Harmonized  Tariff 
Schedules  (HTS)  items  8528.10.80, 
8529.90.15.  8529.90.20.  and  8540.11.00. 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  descriptions 
remain  dispositive. 

The  review  covers  four  manufacturers 
and/or  exporters  for  the  period  April  1^- 
1986  through  March  31, 1987,  and  one  ) 
manufacturer  for  the  period  April  1. 1987 
through  March  31, 1988. 

On  October  20, 1986,  we  determined 
that  printed  circuit  boards  (PCBs)  and 
color  picture  tubes  (CPTs)  imported 
from  Korea  and  subsequently  assembled 
into  color  television  receivers  are 
included  in  the  scope,  and  we  instructed 
the  Customs  Service  to  suspend     ^ 
liquidation  on  all  such  entries  made  on 
or  after  January  9, 1986.  Because  we  did 
not  include  sales  of  PCBs  and  CPTs 
entered  between  January  9  and  March 
31. 1986  in  the  third  administrative 
review,  we  are  covering  those  sales  in 
this  review. 

United  States  Price 

In  calculating  United  States  price,  we 
used  purchase  price  or  exporter's  sales 
price  (ESP),  both  as  defined  in  section 
772  of  the  Tariff  Act  of  1930.  Purchase 
price  and  ESP  were  based  on  the  packed 
f.o.b.,  ci.f.  or  delivered  prices  to  the  first 
unrelated  purchaser  in  the  United 
States. 

For  sales  of  PCBs  and  CPTs 
subsequently  assembled  into  complete 
color  television  receivers  in  the  United 
States,  in  order  to  avoid  application  of 
antidumping  duties  to  the  value  added 
in  the  United  States,  we  used  the  U.S. 
price  net  of  all  costs  associated  with  the 
U.S.  assembly  operation,  including  the 
value  of  all  U.S.  labor,  materials,  selling, 
general  and  administrative  expenses, 
and  allocated  profit. 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  In  those  cases  where  sales  were 
made  through  a  related  sales  agent  in 
the  United  States  to  an  unrelated 
purchaser  prior  to  the  date  of 
importation,  we  also  used  purchase 
price  as  the  basis  for  determining  United 
States  price.  For  these  sales,  we 
preliminarily  determine  that  purchase 


price  is  the  most  appropriate 
determinant  of  United  States  price 
because: 

1.  The  merchandise  in  question  was 

shipped  directly  from  the 
manufacturers  to  the  unrelated 
buyers,  without  being  introduced 
into  the  inventory  of  the  related 
selling  agent; 

2.  Direct  shipment  from  the 

manufacturers  to  the  unrelated 
buyers  was  the  customary 
commercial  chaimel  for  sales  of  this 
merchandise  between  the  parties 
involved;  and 

3.  The  related  selling  agent  in  the  United 

States  acted  only  as  a  processor  of 
sales-related  documentation  and  a 
communication  link  with  the 
unrelated  U.S.  buyers. 
Where  all  of  the  above  elements  are 
met,  we  regard  the  routine  selling 
functions  of  the  exporter  as  merely 
having  been  relocated  from  the  country 
of  exportation  to  the  United  States, 
where  the  sales  agent  performs  them. 
Whether  these  functions  take  place  in 
the  United  States  or  abroad  does  not 
change  the  substance  of  the  transactions 
or  the  functions  themselves. 

For  those  sales  to  the  first  unrelated 
purchaser  that  took  place  after 
importation  into  the  United  States,  we 
based  United  States  price  on  ESP,  in 
accordance  with  section  772(c)  of  the 
Tariff  Act. 

We  made  deductions,  where 
applicable,  for  foreign  inland  freight. 
Electronics  Industry  Association  of 
Korea  export  fees,  letter  of  credit  and 
postage  fees,  ocean  freight,  marine 
insurance,  U.S.  and  Korean  brokerage 
and  handling  charges,  Korean  customs 
clearing  fees,  wharfage,  export  license 
fees,  U.S.  forwarding  and  handling 
charges,  discounts,  royalties,  rebates, 
commissions  to  unrelated  parties, 
warranty,  advertising  and  sales 
promotion,  after-sales  warehousing,  and 
the  U.S.  subsidiary's  selling  expenses. 
Where  applicable,  we  made  an  addition 
for  import  duties  collected  and  rebated 
on  imported  raw  materials  used  in 
merchandise  exported  to  the  United 
States.  We  accounted  for  taxes  imposed 
in  Korea,  but  rebated  or  not  collected  by 
reason  of  exportation  of  the 
merchandise  to  the  United  States,  by 
multiplying  the  ex-factory  price  of  the 
televisions  sold  in  the  United  States  by 
the  Korean  tax  rates  and  adding  the 
result  to  the  U.S.  price.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
we  used  home  market  price,  third 
country  price,  or  constructed  value,  as 


detined  in  section  773  of  the  Tariff  Act. 
Home  market  prices  were  used  where 
sufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  at  or  above  the  cost  of 
production  to  provide  a  reliable  basis 
for  comparison.  Home  market  price  was 
based  on  the  packed  dehvered  price  to 
unrelated  purchasers  in  the  home 
market.  Where  applicable,  we  made 
adjustments  for  inland  freight 
forwarding  charges,  rebates, 
commissions,  discounts,  warranty, 
advertising  and  sales  promotion, 
royalties,  differences  in  the  physical 
characteristics  of  the  merchandise, 
differences  in  credit  expenses,  and 
packing.  We  also  made  adjustments, 
where  applicable,  for  indirect  selling 
expenses  to  offset  commissions  and  U.S. 
selling  expenses  deducted  in  ESP 
calculations,  but  not  exceeding  the 
amount  of  those  U.S.  expenses.  Finally, 
we  made  circumstance-of-sale 
adjustments  for  commodity  tax 
differences,  where  appropriate. 

We  disallowed  a  claim  made  by  Gold 
Star  for  a  level  of  trade  adjustment 
because  the  information  that  the 
company  provided  did  not  demonstrate 
that  the  level  of  trade  in  the  home 
market  was  different  than  that  in  the 
U.S.  market  No  other  adjustments  were 
claimed  or  allowed. 

For  Cosmos,  we  used  third  country 
sales  as  the  basis  of  FMV  because  the 
company  had  no  home  market  sales. 
The  third  countries  were  Panama,  Chile, 
Taiwan,  Canada,  Mexico.  Paraguay. 
Hong  Kong,  and  Japan. 

Petitioner  alleged  that  Daewoo  and 
Gold  Star  sold  color  televisions  in  the 
home  market  at  prices  below  their  costs 
of  production.  We  considered  the 
allegation  sufficient  to  warrant  a  below- 
cost  investigation.  We  found  below-cost 
sales  for  both  companies.  However, 
because  the  below-cost  sales 
constituted  less  than  10  percent  of  all 
the  models  we  examined  for  both 
companies,  we  included  all  sales  in  our 
calculation  of  FMV. 

We  used  constructed  value  for  Gold 
Star,  Samsung,  and  Quantronics  where 
we  could  not  match  sales  of  such  or 
similar  merchandise  between  the  U.S. 
market  and  the  home  market  or  third 
country  market.  We  also  used 
constructed  value  as  the  basis  of  FMV 
for  U.S.  sales  of  PCBs  and  CPTs 
subsequently  assembled  in  the  United 
States  because  there  were  no  sales  of 
PCBs  and  CPTs  in  the  home  market  or 
third  country  markets.  Constructed 
value  consisted  of  the  sum  of  the  costs 
of  materials,  fabrication,  general 
expenses,  profit  and  the  cost  of  packiiig. 
Where  the  actual  cost  for  general 
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expenses  was  below  the  statiitory 
minimum  of  10  percent  of  the  cost  of 
production  and  fabrication,  we  added 
the  statutory  minimum  amoimt,  in 
accordance  with  section  773(e)  of  the 
Act.  Where  the  actual  profit  was  less 
than  the  statutory  minimum  of  eight 


percqnt  of  the  sum  of  general  expenses 
and  cost,  we  added  the  statutory 
minimum.  Where  the  actual  amount  of 
general  expenses  and  profit  were  above 
the  statutory  minimum  amounts,  we 
added  die  actual  amounts. 


Pieliminary  Results  «rf  Review 

As  a  result  of  our  comparison  of 
United  States  price  with  foreign  market 
value,  we  preliminarily  determine  the 
dumping  margins  to  be: 


ManulKlurar/si^iortsr 


Cosmo*  Electronics  Mamtacturing  KoTM,  Ud . 

Daewoo  E)«ctronc«  Co^  Ud. 

Gold  Sor  Co,  Lid 

Quantronics  Manuteduring  KoTM,  Ud 

Samsung  Bectronics  Co,  Ltd 


Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  as  early  as  is  convenient  for 
the  parties  but  not  later  than  44  days 
after  the  date  of  publication  or  the  first 
workday  thereafter.  Pre-hearing  briefs 
from  interested  parties  may  be 
submitted  not  later  than  14  days  before 
the  date  of  the  hearing  or  the  first 
workday  thereafter.  Rebuttal  briefs  and 
rebuttal  comments,  limited  to  issues 
raised  in  the  initial  round  of  comments, 
may  be  filed  not  later  than  7  days  after 
the  submission  of  the  initial  round  of 
comments.  The  Department  will  publish 
the  final  results  of  this  administrative 
review  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
export^  directly  to  the  Customs  Service. 

Fiulher,  as  provided  for  by  section 
751(aKl)  of  this  Tariff  Act.  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  mai'gins  shall  be 
required  for  all  firms  except  Samsung 
and  Quantronics.  Since  the  cash  deposit 
rate  for  Samsung  and  Quantronics  is 
less  than  0.5  percent  and,  therefore,  de 
minimis  for  cash  deposit  purposes,  the 
Department  shall  not  require  a  cash 
deposit  of  estimated  antidumping  duties 
for  these  firms.  For  any  future  entries  of 
this  merchandise  from  a  new  exporter 
not  covered  in  this  or  prior 
administrative  reviews,  whose  first 


shipments  occiured  after  March  31. 1967 
and  who  is  unrelated  to  any  reviewed 
firm,  a  cash  deposit  of  6.87  percent  shall 
be  required.  These  deposit  requirements 
are  elective  for  all  shipments  of  Korean 
color  television  receivers  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  adminisfrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  section  353.22  of  the  Commerce 
Regulations  published  in  the  Federal 
Register  on  March  28, 1989  (to  be 
codified  at  19  CFR  353.22). 

Dated:  November  16, 1989. 
LisaB.  Bany. 

Deputy  Assiatant  Secretary  for  Import 
Administration. 

[PR  Doc  28351  FQed  12-4-88;  8:45  am] 
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(A-S8S-703] 

Certain  Internal-Combustion,  Industrial 
ForMlft  Trucks  From  Japan;  NegatWe 
Preliminary  Determination  of 
CIrcumvontion  of  Antidumping  Duty 
Order 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  negative  preliminary 

determination  of  circiunvention  of 

antidumping  duty  order. 

summary:  On  February  27. 1989,  the 
Department  of  Commerce  began  an 
inquiry  into  the  possible  circumvention 
of  the  antidumping  duty  order  on  certain 
internal-combustion,  industrial  forklift 
trucks  from  Japan.  The  anti- 
circumvention  inquiry  covered  eight 
manufacturers  of  this  product  and  their 
U.S.  subsidiaries  and,  generally,  the 
period  June  1, 1987  through  December 
31.1988. 


04/01/8710  03/31/88 
04/01/86  10  03/31/87 
01/09/8610  03/31/6* 
04/01/86  10  03/31/87 
01/09/86  to  03/31/87 


We  preliminarily  determine  that  the 
manufacturers  Investigated  are  not 
circumventing  the  antidumping  duty 
order  on  forklift  trucks  from  Japan. 
Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination. 

EFFECTIVE  DATE:  December  5. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Mason,  ]r.  or  Laurie  A. 
Lucksinger,  Office  of  Antidumping 
Compliance,  International  Trade 
AdmJnisfration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5253. 

SUPFI^MENTARY  INFORMATION: 

Background 

On  June  7, 1988,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  PR 
20882)  the  antidumping  duty  order  on 
certain  internal-combustion,  industrial 
forklift  trucks  ("forklift  trucks")  fit)m 
Japan.  On  September  23, 1988.  the 
petitioners  (the  Hyster  Corporation,  the 
Independent  Lift  Truck  Builders  Union, 
the  International  Union-Allied  Industrial 
Workers  of  America  (AFL-CIO).  the 
United  Shop  and  Service  Employees, 
and  an  Ad-Hoc  Group  of  Workers  from 
Hyster's  Berea.  Kentucky  and  Sulligent 
Alabama  manufacturing  facilities) 
alleged  that  the  antidumping  duty  order 
on  forklift  trucks  was  being 
circumvented  and  requested  that  the 
Department  investigate  the  matter. 

The  petitioners  alleged  that  imports  of 
forklift  truck  components  and  parts  had 
risen  dramatically  after  publication  of 
the  antidumping  duty  order,  that  imports 
of  completed  forklift  trucks  had 
declined,  and  that  this  was  a  clear  ^ 

indication  of  circumvention.  Upon  ; 

examination  of  the  data  submitted  by       ^ 
petitioner  and  a  review  of  import 
statistics,  we  determined  that  a 
substantial  increase  in  imports  of 
components  occurred  after  the  issuance 


uf  the  antidumping  duty  order. 
Moreover,  we  determined  that  imports 
of  completed  forklift  trucks  subject  to 
the  order  had  declined. 

On  February  27, 1989,  we  presented 
anti-circumvention  requests  for 
information  to  the  eight  known  foridift 
truck  manufacturers:  Toyota  Motor 
Corporation  and  Toyota  Motor  Sales, 
U.S.A.,  Inc.  ('Toyota");  Toyo  Umpanki; 
Nissan  Motor  Corporation  Company, 
Ltd.,  Nissan  Industrial  Equipment 
Company  and  Barrett  Industrial  Trucks, 
Inc.  ("Nissan");  Mitsubishi  Heavy 
Industries  and  Mitsubishi  Forklift 
America  ("Mitsubishi");  Komatsu 
Forklift  Company,  Ltd.  and  Komatsu 
Forklift  Manufacturing  Company  of 
U.S.A.  ("Komatsu");  Yale  Materials 
Handling  Corporation  and  Sumitomo- 
Yale  Company.  Ltd.  ("Sumitomo-Yale"); 
Kasagi  Forklift  Inc.;  and  Sanki  Industrial 
Company. 

Toyota,  Toyo  Umpanki,  Kasagi 
Forklift  Inc.,  and  Sanki  Industrial 
Company,  Ltd.  reported  that  they  did  not 
have  U.S.  manufactiuing  or  assembly 
facilities  during  the  period  covered  by 
the  requests  for  information. 

On  April  21, 1989,  we  received 
responses  to  our  anti-circumvention 
requests  for  information  from  Nissan, 
Mitsubishi,  Komatsu,  and  Sumitomo- 
Yale.  Subsequently,  we  requested  and 
received  supplementary  information 
from  each  of  these  respondents. 

Scope  of  die  Antidumping  Duty  Order 

The  United  States  has  developed  a 
system  of  tari^  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fiilly  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
CompetiUveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(8). 

Products  covered  by  the  antidumping 
duty  order  are  certain  intemal- 
combusticm,  industrial  forklift  trucks, 
with  lifting  capacity  of  2.000  to  15,000 
paunds.  During  the  anti-circumvention 
period  of  inquiry,  such  merchandise  was 
classified  under  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA") 
items  692.4025,  692.4030.  and  602.407a 
and  is  currently  classifiable  under  HTS 
item  numbers  8427.20.00  and  8427.9000. 
The  products  covered  by  the  order  are 
further  described  as  follows:  assembled, 
not  assembled,  and  less  than  complete, 
finished  and  not  finished,  operator^ 
riding  forklift  trucks  powered  by 
gasoline,  propane,  or  diesel  fuel 


internal-combustion  engines  of  off-the- 
highway  types  used  in  factories, 
warehouses,  or  transportation  terminals 
for  short-distance  transport,  towing,  or 
handling  of  articles.  Less  than  complete 
forklift  trucks  are  defined  as  imports 
which  include  a  frame  by  itself  or  a 
frame  assembled  with  one  or  more 
component  parts.  Components  parts  of 
the  subject  forklift  trucks  which  are  not 
assembled  with  a  frame  are  not  covered 
by  this  order. 

Products  not  covered  by  the  order  are 
genuine  used  forklifts.  Forklift  trucks  are 
considered  used  if,  at  the  time  of  entry 
into  the  United  States,  the  importer  can 
demonsfrate  to  the  satisfaction  of  the 
U.S.  Customs  Service  that  the  forklift 
was  manufactured  in  a  calendar  year  at 
least  three  years  prior  to  the  year  of 
entry  into  the  United  States. 

Scope  of  the  Anti-circumvention  Inquiry 

Products  subject  to  the  anti- 
circumvention  inquiry  are  forklift  truck 
components  and  parts  used  in  the 
production  of  certain  internal- 
combustion,  industrial  forklift  trucks  as 
defined  above.  Our  calculations  of  value 
are  based  on  data  for  the  period  June  1, 
1987  through  December  31, 198a 
However,  our  examination  of  qualitative 
factors  includes  relevant  events  outside 
this  period. 

Nature  of  the  Orcumvention  Inquiry 

Section  781(8)(1)  of  the  Tariff  Act  of 
1930,  as  amended,  ("the  Tariff  Act") 
provides  that  if: 

(1)  Merchandise  of  the  same  class  or 
kind  as  that  covered  by  an  existing 
antidumping  or  countervailing  duty 
order  is  being  sold  in  the  United  States: 

(2)  Such  merchandise  sold  in  the 
United  States  is  completed  or  assembled 
in  the  United  States  from  parts  or 
components  which  were  produced  in  the 
country  with  respect  to  which  the  order 
or  finding  applies;  and 

(3)  The  difference  between  the  value 
of  the  completed  merchandise  sold  in 
the  United  States  and  the  value  of  the 
imported  parts  or  components  from  the 
country  with  respect  to  which  the 
antidumping  order  or  finding  applies  is 
small,  the  Department,  after  taking  into 
consideration  any  advice  which  the  U.S. 
International  Trade  Commission 
provides,  may  included  those  parts  or 
components  within  the  scope  of  that 
antidumping  duty  order. 

In  reaching  a  determination  on 
whether  to  include  parts  or  components 
within  an  order,  section  781(a)(2)  of  the 
Tariff  Act  directs  the  Department  to 
consider  such  factors  as  (1)  the  pattern 
of  trade,  (2)  whether  the  manufacturer  or 
exporter  is  related  to  the  entity  that 
assembled  or  completed  the 
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merchandise  sold  in  the  United  States, 
and  (3)  whether  imports  of  the  parts  of 
components  from  the  country  with 
respect  to  w^ch  the  antidumping  duty 
order  or  finding  spphes  have  increased 
after  issuance  of  that  order  or  finding. 

While  we  have  considered  each  of  the 
three  factors  stipulated  in  the  statute, 
we  have  not  limited  our  analysis  to 
those  factors.  Our  review  of  the 
legislative  history  of  this  provision 
indicates  that  other  factors  may 
properly  be  considered  before  rendering 
an  anti-circumvention  determination. 
The  report  of  the  Committee  on  Fmance, 
U.S.  Senate  states: 

(T}he  Committee  has  not  attempted  to 
develop  a  precise  meaning  for  the  term 
"small"  as  used  In  these  sections,  principally 
in  recognition  that  different  cases  present 
different  factual  situations  *  *  *.  While  these 
subsections  grant  the  Commerce  Department 
substantial  discretion  in  interpreting  these 
measures  so  as  to  allow  it  the  flexibility  to 
apply  the  provisions  in  an  appropriate 
manner,  the  Committee  expects  the 
Commerce  Department  to  use  this  autliority 
to  combat  diversion  and  circumvention  of  the 
antidumping  and  countervailing  duty  laws.  S. 
Rep.  No.  71, 100th  Cong.,  1st  Sess.  100  (1967) 

The  legislative  history  suggests  that 
Congress  intended  the  Department  to 
make  anti-circumvention  determinations 
on  a  case-by-case  basis.  Our  review  of 
the  legislative  history  also  suggests  that 
Congress  intended  that  we  examine  the 
extent  of  the  U.S.  production  process. 
(See  for  example.  H.R.  Rep.  No.  40  at 
134-35  in  which  the  Committee  cites  the 
shipment  of  picture  tubes  and  printed 
circuit  boards  for  assembly  into  a 
completed  television  receiver  or  the 
importation  of  steel  pipe  which  is 
subsequently  threaded  as  examples  of 
circumvention  of  existing  antidumping 
orders.  See  also  S.  Rep.  No.  71  at  101,  in 
which  the  then  current  law  is  described 
as  permitting  firms  subject  to  an  order  to 
evade  the  effect  of  the  order  by  ".  .  . 
making  slight  changes  in  their  method  of 
production  or  shipment"  Finally  see 
H.R.  Conf.  Rep.  No.  576, 100th  Cong.,  2d 
Sess.  (1968),  reprinted  in  134  Cong,  rec 
H2031  (daily  ed,  April  20  1988)  at 
H2035,  which  notes  that  "(T)he  anU- 
circumvention  provision  is  intended  to 
cover  efforts  to  dramivent  an  order  by 
importing  disassembled  or  imfinished 
merchandise  for  assembly  in  the  United 
States.")  Therefore,  we  have  considered 
the  nature  of  the  processing  performed 
in  the  United  States,  the  level  of 
respondents'  U.S.  investment  at  the  US. 
faciUty,  and  the  extend  of  respondents' 
U.S.  production  facilities. 
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Preliminary  CalcuIatioD  of  Difference  In 
Value 

We  calculated  the  difference  in  value 
between  the  forklift  trucks  completed 
and  sold  in  the  United  States  and  the 
value  of  the  components  used  in  the 
production  of  that  merchandise  which 
were  produced  in  Japan.  We  determined 
that  the  differences  in  value  ranged  horn 
25%  to  40%.  (Since  the  precise  figiires  are 
business  proprietary,  each  of  the  stated 
percentages  is  approximated  within  a 
range  of  plus  or  minus  10%.) 

Value  of  Completed  Merchandise 

We  used  the  weighted-average, 
monthly,  ex-factory  selling  price  of  the 
completed  forklift  trucks  on  a  model- 
specific  basis  to  represent  that  value  of 
the  forklift  trucks.  Where  applicable,  we 
deducted  U.S.  inland  freight  to  derive 
the  ex-factory  price  of  the  completed 
forklift  truck. 

Value  of  Japanese  Components 

We  used  the  price  from  the 
respondents'  related  suppliers  to 
represent  the  value  of  Japanese 
components.  We  used  these  prices 
because,  on  average,  the  prices  from 
related  suppliers  exceeded  the  suppliers' 
cost  of  manufacture  for  each  of  the 
respondents.  We  included  in  our 
calculation  of  Japanese  value  all 
movement  expenses  that  the 
respondents  incurred  on  Japanese 
component  purchases  which  were  not 
included  in  the  selling  price  for  the 
Japanese  components.  Finally,  we 
allocated  general,  selling,  and 
administrative  expenses  ("GS&A")  and 
profit  of  the  U.S.  facihties  to  the  value  of 
Japanese  components  using  the  ratio  of 
the  value  of  Japanese  components  to  the 
sum  of  the  value  of  Japanese 
components,  third-country  components, 
U.S.  components,  and  U.S.  assembly. 

Value  of  Third-Country  Components 

We  used  the  price  from  the 
respondents'  unrelated  third-country 
suppliers  to  represent  the  value  of  third- 
country  components.  We  included  in  our 
calculation  of  third-country  value  all 
movement  expenses  that  the 
respondents  incurred  on  third-country 
component  purchases  which  were  not 
included  in  the  selling  price  for  third- 
country  components.  Finally,  we 
allocated  GS&A  expenses  and  profit  of 
the  U.S.  facilities  to  the  value  of  third- 
country  components  using  the  ratio  of 
the  value  of  third-country  components  to 
the  sum  of  the  value  of  Japanese 
components,  third-country  components, 
U.S.  components,  and  U.S.  assembly. 


Value  of  US.  Components  and  U.S. 
Assembly 

We  used  the  price  from  respondents' 
unrelated  U.S.  suppliers  to  represent  the 
value  of  U.S.  components.  We  included 
in  our  calculation  of  U.S.  value  all 
movement  expenses  that  the 
respondents  incurred  on  U.S.  component 
purchases  which  were  not  included  in 
the  selling  price  for  U.S.  components. 
U.S.  assembly  expenses  included 
fabrication  and  overhead  expenses 
incurred  by  the  respondents  in  their  U.S. 
assembly  operations.  In  addition,  the 
cost  of  U.S.  labor  for  subassembly  of 
Japanese  parts  and  components  was 
included  in  the  U.S.  value.  Finally,  we 
allocated  GS&A  and  profit  of  the  U.S. 
facilities  to  the  value  of  U.S. 
components  and  U.S.  assembly  using  the 
ratio  of  the  value  of  U.S.  components 
and  U.S.  assembly  to  the  sum  of  the 
value  of  Japanese  components,  third- 
country  components,  U.S.  components, 
and  U.S.  assembly. 

Factors 

As  directed  by  section  781(a)(2)  of  the 
Tariff  Act,  in  making  our  determination 
we  considered  the  pattern  of  trade, 
whether  the  manufactiu^r  or  exporter  is 
related  to  the  entity  that  sold  the 
completed  forklift  truck,  and  whether 
imports  of  forklift  truck  parts  or 
components  from  Japan  had  increased 
and  imports  of  forklift  trucks  has 
decreased,  after  issuance  of  the 
antidumping  duty  order. 

The  pattern  of  trade  for  the  marketing 
of  Japanese  forklift  trucks  was  the  same 
as  that  for  forklift  trucks  produced  and 
assembled  in  the  United  States  by  the 
investigated  firms.  For  instance,  Uie 
distribution  system  for  trucks  completed 
from  forklift  truck  components  was  the 
same  as  the  distribution  system  for 
forklift  trucks  imported  from  Japan. 
Components  are  sourced  globally  in  the 
forklift  truck  industry.  Each  of  the 
respondents  purchased  components 
from  Japanese,  third-country,  and  U.S. 
sources,  and  then  transformed  these 
components  into  a  finished  forklift  truck. 
(The  valuation  of  these  components  was 
discussed  in  the  "Preliminary 
Calculation  of  Difference  in  Value" 
section  of  this  notice.) 

Each  manufacturer  or  exporter  of 
forklift  truck  components  was  related  to 
the  entity  that  sold  assembled  or 
completed  forklift  trucks,  and  shipments 
of  forklift  truck  components  had 
increased  and  imports  of  forklift  trucks 
had  decreased  since  issuance  of  the 
antidumpting  duty  order. 

These  facts  alone  do  not  establish  the 
extent  of  the  assembly  or  completion 
operations  in  the  United  States.  Thus,  in 


determining  the  nature  of  the 
respondents*  forklift  truck  operations  in 
the  United  States,  we  examined 
additional  factors  such  as  the  level  of 
investment,  and  the  degree  of 
sophistication  of  respondents'  U.S. 
production  processes. 

Our  analysis  of  respondents'  U.S. 
production  operations  has  primarily 
focused  upon  the  total  amount  of 
"value"  that  these  facilities  added  in 
manufacturing  forklift  trucks. 

Each  of  the  four  respondents  made 
considerable  component  purchases  from 
U.S.  and  other  country  suppliers  and 
added  value  through  the  fabrication  and 
assembly  process.  These  purchases 
represent  more  than  the  purchase  of 
mere  raw  material,  but  also  include  the 
procurement  of  assembly,  product 
design,  and  labor.  For  example,  the 
purchase  of  cut-to-shape  steel  plate  from 
a  U.S.  supplier  represents  more  than  the 
purchase  of  raw  steel,  it  also  represents 
the  purchase  of  the  fabrication  of  that 
steel  into  a  component  designed  to 
function  in  a  completed  forklift  truck. 
Our  analysis  of  respondents'  forklift 
truck  manufacturing  processes  indicates 
that  each  of  the  respondents  is 
performing  substantial  production 
operations  in  the  United  States.  We 
based  our  analysis  on  a  comparison  of 
the  U.S.  manufacturing  process  as  set 
forth  in  the  ITC's  Final  Determination 
(USnrC  Publication  2082.  May.  1988)  and 
the  respondents'  description  of  their 
production  processes.  According  to  the 
ITC  account,  there  are  three  distinct 
processes  in  the  manufacturing  of  a 
completed  forklift  truck:  (1)  Fabrication 
of  the  frame,  (2)  fabrication  of  the  mast, 
and  (3)  final  assembly  of  the  forklift 
truck. 

We  find  that  none  of  the  respondents 
assembled  forklift  trucks  wholly  from  a 
pre-assembled  package  of  components 
or  a  series  of  "kits"  manufactured  in 
Japan.  Moreover,  none  of  respondents' 
operations  constitute  a  simple  assembly 
operation.  All  four  respondents'  U.S. 
facilities  included  comprehensive 
assembly  operations.  For  example,  each 
respondent  attached  the  engine  and 
transmission  to  the  frame,  fitted  the 
drive  and  steering  axles,  and  added  the 
hydraulic  system,  the  engine  and 
steering  controls.  In  addition,  the 
respondents  frequently  added  the 
upright,  the  counterweight,  and  any 
additional  custom  attachments.  Thus, 
each  respondent  performed 
substantially  all  of  the  assembly 
functions  outlined  in  the  ITC 
determination. 

In  addition  to  these  assembly 
operations,  we  observed  that 
respondents  performed  a  number  of 


Federal  Register  /  Vol  54.  No.  232  /  Tuesday.  December  5.  1989  /  Notices 50283 


other  production  operations.  For 
example,  one  respondent  estabhshed 
several  assembly  stations  for  the 
subassembly  of  three  major  components 
and  several  minor  components.  Other 
respondents  also  subassembled  several 
components. 

Moreover,  each  respondent  has  began 
important  manufacturing  functions  in 
the  United  States.  For  example,  one 
respondent  fabricates  four  major 
components.  That  fabrication  process 
involves  burning,  shearing,  bending, 
sawing,  drilling  and  welding  of  parts  in 
order  to  construct  these  major 
components.  Three  respondents  engaged 
in  some  U.S.  frame  production,  and  two 
respondents  performed  either  some  or 
all  of  their  mast  fabrication  production 
in  the  United  States.  Such  additional 
processes  are  not  part  of  simple  main 
assembly-line  functions,  and  do  not 
constitute  a  simple  "snap-together" 
operation. 

Additionally,  the  extent  of 
respondents'  U.S.  production  operations 
has  generally  expanded  since 
respondents  established  their  U.S. 
facilities.  For  example,  one  respondent 
began  mast  fabrication,  while  another 
commenced  both  mast  and  frame 
fabrication.  One  respondent,  using 
robotic  production  techniques,  now 
produces  complete  frames  in  the  United 
States.  Thus,  respondents'  operations 
have  gone  beyond  the  simple  assembly 
operation  contemplated  by  the  statute. 
Respondents  have  cleariy  made  more 
than  a  "slight  change  in  their  method  of 
production  or  shipment"  since,  during 
the  fair  value  investigation,  essentially 
complete  forklift  trucks  were  imported. 

We  further  note  that  all  respondents 
made  substantial  investments  in  plant 
and  equipment  which  is  indicative  of  the 
magnitude  of  their  U.S.  operations. 
These  investments  represents  a 
significant  part  of  a  bona  fide  effort  to 
establish  major  production  operations 
outside  of  Japan.  We  also  note  that  each 
of  the  respondents  has  a  production 
workforce  that  is  comparable  in  size  to  a 
U.S.  domestic  forklift  truck 
manufacturer.  Moreover,  the  size  of  the 
U.S.  workforce  for  each  respondent  in 
conjunction  with  their  substantial  U.S. 
investments  is  an  additional  indication 
of  significant  production  activity. 

In  sum,  we  find  that  the  level  of 
production  operations  is  too  great  to 
characterize  these  operations  as 
completion  or  assembly  operations 
established  for  the  purpose  of  evading 
the  antidumping  duty  order.  Rather, 
respondents'  current  U.S.  operations, 
their  investment  in  these  facilities,  and 
the  expanding  nature  of  their  operations 
represent  the  substantial  establishment 
of  major  U.S.  production  operations. 


Negative  Preliminary  Determination  of 
Cireumvention  Inquiry 

We  preliminarily  determine  that  no 
circimivention  of  the  antidumping  duty 
order  is  occurring  witliin  the  meaning  of 
section  781(a)  of  the  Tariff  Act.  and  that 
the  difference  between  the  value  of 
forklifts  sold  in  the  United  States  and 
the  value  of  Japanese  components  is  not 
small  for  this  industry.  Observers  should 
not  construe  the  determination  of 
"small"  in  this  case  to  be  necessarily 
synonymous  with  the  determination  of 
"small"  that  the  Department  will 
formulate  in  futiu%  anti-circumvention 
inquiries  since  Congress  has  directed  us 
to  make  such  determinations  on  a  case- 
by-case  basis. 

Interested  parties  may  request 
disclosure  within  5  days  of  Uie  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Case  briefs  and/ or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
determination  of  the  anti-circumvention 
inquiry,  including  the  results  of  its 
analysis  of  any  written  or  oral 
comments.  If,  consistent  with  section 
781(e)  of  the  Tariff  Act.  we  refer  this 
matter  to  the  ITC.  we  will  issue  our  final 
determination  within  15  days  of 
receiving  advice  fit>m  the  ITC  If  referral 
to  the  rrC  is  not  necessary,  we  will 
issue  our  final  determination  within  60 
days  of  publication  of  this  negative 
preliminary  determination. 

This  negative  determination  of 
circumvention  is  in  accordance  with 
section  781(a)  of  the  Tariff  Act  (19  UAC 
Section  1677j). 

Dated:  November  28, 1980. 
Eric  I.  Garfinkel, 

Ass  is  ton  t  Secretary  for  Import 
Administration. 

[PR  Doc  89-^8349  Filed  12-4-88;  a-45  am] 
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Initiation  of  Countervailing  Duty 
Investigation;  Piattie  Tubing 
Corrugator*  From  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Canada  of  plastic  tubing  corrugators 
(PTCs),  as  described  in  the  "Scope  of 
Investigation"  section  of  tliis  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of 
PTCs  from  Canada  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  tliis  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  January  31, 
199a 

EFFECnvt  DATE  December  5. 1988. 

FOn  FURTHER  INFORMATION  CONTACT. 

Vincent  Kane  or  Roy  A.  Malmrose. 
Office  of  Countervailing  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230;  telephone  (202)  377-2815  and 
(202)  377-5414. 

8UPPL2MENTARY  N^ORMATKM: 

The  Petition 

On  November  7, 1969.  we  received  a 
petition  in  proper  form  from  Cullom 
Machine  Tool  &  Die,  Inc.  of  Cleveland. 
Tennessee.  This  petition  is  filed  on 
behalf  of  the  U.S.  industry  producing 
PTCs.  In  compliance  with  the  filing 
requirements  of  section  355.12  of  the 
Commerce  Department's  regulations. 
published  in  the  Federal  Register  on 
December  27, 1988  (53  PR  52306)  (to  be 
codified  at  19  CFR  355.12),  the  petition 
alleges  that  producers  and  exporters  of 
PTCs  in  Canada  receive  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Since  Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Tide  VII  of  the 
Act  applies  to  this  investigation,  and  the 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Petitioner  has  alleged  that  it  has 
standing  to  file  the  petition.  Specifically, 
petitioner  has  alleged  that  it  is  an 
interested  party  as  defined  under 
section  771(9)(C)  of  the  Act  and  that  it 
has  filed  the  petition  on  behalf  of  the 
U.S.  industry  producing  the  product  that 
is  subject  to  this  investigation.  If  any 
interested  party  as  described  under 
paragraphs  (C).  (DJ,  (E),  or  (F)  of  section 
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771(9)  of  the  Act  wishes  to  register 
support  of  or  opposition  to  this  petition, 
please  file  written  notification  with  the 
Commerce  officials  cited  in  the  "For 
Further  Information  Contact"  section  of 
this  notice. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act  we 
must  make  the  determination  on 
whether  to  initiate  a  countervailing  duty 
proceeding  within  20  days  after  a 
petition  is  filed.  Section  702(b)  of  the  Act 
requires  the  Department  to  initiate  a 
countervailing  duty  proceeding 
whenever  an  interested  party  files  a 
petition,  on  behalf  of  an  industry,  that 
(1)  alleges  the  elements  necessary  for 
the  imposition  of  a  duty  under  section 
701(a)  and  (2)  is  accompanied  by 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  PTCs 
from  Canada  and  have  found  that  most 
of  the  programs  alleged  in  the  petition 
meet  these  requirements.  Therefore,  we 
are  initiating  a  countervailing  duty 
investigation  to  determine  whether 
Canadian  manufactiu-ers.  producers,  or 
exporters  of  PTCs,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  subsidies.  However,  we 
are  not  initiating  an  investigation  for 
certain  programs  because  the  petition 
filed  to  allege  the  elements  necessary 
for  the  imposition  of  a  duty  or  in  some 
instances  failed  to  provide  the 
necessary  supporting  information.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  January  31, 1990. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclatxire.  On  January  1, 
1989,  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS),  as  provided  for  in 
section  1201  et  seq.  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
All  merchandise  entered  or  withdrawn 
fipom  warehouse  for  consumption  on  or 
after  this  date  will  be  classified  solely 
according  to  the  appropriate  HTS  item 
number(s).  The  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  remains  dispositive. 

The  product  covered  by  this 
investigation  is  plastic  tubing 
comigators  (PTCs)  which  is  defined  as 
all  machines  and  apparatus  therefor 
(including  mold  sets,  dies,  and 
perforators,  but  excluding  separately 
imported  and/or  free-standing  extrusion 
machines)  designed  to  manufacture 
continuous  lengths  of  corrugated  plastic 


tubing  whether  such  machines  and 
apparattu  are  imported  as  part  of  the 
systems  or  separately.  These  goods  are 
described  for  tariff  classification 
purposes  as  blow  molding  machines  and 
vacuum  molding  machines  and  other 
thermoforming  machines,  all  the 
foregoing  used  for  working  rubber  or 
plastics  or  for  the  manufacture  of 
products  from  these  materials.  PTCs  are 
currently  provided  for  under  the 
following  HTS  subheadings: 
8477.30.00.00  and  8477.40.00.0a 

Allegations  of  Subsidies 

Petitioner  lists  a  number  of  practices 
by  the  Government  of  Canada  and  the 
provincial  government  of  Ontario  which 
allegedly  confer  subsidies  on 
manufacturers,  producers,  or  exporters 
of  PTCs.  We  are  initiating  an 
investigation  of  the  following  programs: 

A.  Federal  Programs 

1.  Export  Credit  Financing 

2.  Certain  Investment  Tax  Credits 

3.  Regional  Development  Incentive 

Program  and  Industrial  and 
Regional  Development  Program 

4.  Loans  under  the  Enterprise 

Development  Program 

5.  Program  for  Export  Market 

Development 

6.  Community-Based  Industrial 

Adjustment  Program  Grants 

B.  Joint  Federal/Provincial  Programs 

1.  General  Development  Agreements 

2.  Economic  and  Regional  Development 

Agreements 

C  Provincial  Programs 

1.  Ontario  Development  Corporation 

Export  Support  Loans.  Other  Loans 
and  Loan  Guarantees 

2.  Provision  of  Electricity  by  Ontario 

Hydro  to  Corma 
As  noted  above,  section  702(b)  of  the 
Act  requires  the  Department  to  initiate  a 
countervailing  duty  proceeding 
whenever  an  interested  party  files  a 
petition,  on  behalf  of  an  industry,  that 
(1)  alleges  the  elements  necessary  for 
the  imposition  of  a  duty  under  section 
701(a]  and  (2)  is  accompanied  by 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
are  not  initiating  an  investigation  of  the 
programs  listed  below  because  the 
supporting  dociunentation  required  by 
section  702(b)  was  not  provided  in  the 
petition. 

1.  Federal  Expansion  and  Development/ 
Northern  Ontario  (FEDNOR) 

Petitioner  alleges  that  a 
countervailable  benefit  is  conferred  on 
Canadian  manufactiu«rs,  producers,  and 
exporters  of  PTCs  in  the  form  of  loan 


insurance  and  grants  covering  up  to  35 
percent  of  eligible  capital  costs  over  a 
five-year  period.  Since  petitioner  has 
provided  no  evidence  that  Corma  is 
eligible  to  receive  benefits  contingent 
upon  location  in  northern  Ontario,  we 
are  not  initiating  an  investigation  on  this 
program. 

2.  Equity  Infusions,  Grants,  Loans,  and 
Loan  Guarantees 

Petitioner  alleges  that  the  federal 
government  of  Canada  and  the 
provincial  government  of  Ontario  have 
provided  capital  to  Corma,  Inc.,  on 
terms  inconsistent  with  commercial 
considerations  and  that  Corma,  Inc.,  is 
unequityworthy.  Petitioner  has  also 
alleged  the  government  provision  of 
grants,  loans,  and  loan  guarantees  in 
addition  to  those  specified  above. 
Petitioner,  however,  has  provided  no 
evidence  or  documentation  in  support  of 
these  allegations.  Since  we  deem  such 
evidence  necessary  to  initiate  on  the 
above  allegations,  we  are  not  initiating 
an  investigation  on  these  allegations. 

Allegation  of  Critical  Circumstances 

Petitioner  alleges  that  critical 
circimistances  exist  with  respect  to 
imports  of  PTCs  from  Canada.  Petitioner 
claims  that  the  products  concerned 
benefit  from  export  subsidies  that  are 
inconsistent  with  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VL  XVI,  and  XXm  of  the 
General  Agreement  on  Tariffs  and 
Trade,  and  that  imports  have  been 
massive  over  a  relatively  short  period  of 
lime.  We  will  determine  whether  critical 
circumstances  exist  with  respect  to 
these  imports  in  our  preliminary  and 
final  determinations. 

Notification  of  ITC 

In  accordance  with  section  702(d)  of 
the  Act.  we  will  notify  the  ITC  and  make 
available  to  it  all  non-privileged  and 
non-proprietary  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations. 

Preliminary  Determinatioa  by  ITC 

The  ITC  will  determine  by  December 
23, 1989,  whether  there  is  a  reasonable 
indication  that  imports  oi  PTCs 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
this  investigation  will  continue 
according  to  the  statutory  procedures. 
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This  notice  is  pubUshed  pursuant  to 
section  702(c)(2)  of  the  Act 

Dated:  NoTeml>er  27, 1969. 
Eric  L  Gorfinkel. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  89-28348  Filed  12-4-89;  8:45  am) 

BlUJNa  COOK  SSIO-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Oak  Beach  Inn 
Corp.  From  Objection  by  New  York 
Department  of  State 

agency:  National  Opeanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  dismissal. 

On  June  2, 1989,  Oak  Beach  Inn 
Corporation  (Appellant)  filed  with  the 
Department  of  Commerce  (Department) 
a  notice  of  appeal  under  Section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
16  U.S.C.  1456(c)(3(A),  and  implementing 
regulations,  15  CFR  part  930,  subpart  H. 
The  appeal  arose  from  an  objection  by 
the  New  York  Department  of  State 
(State)  to  the  Appellant's  consistency 
certification  for  an  intake  pipe  for  a  fire 
sprinkler  system,  construction  of 
bulkhead  with  fill,  the  maintenance  of 
an  existing  deck,  and  the  enclosure  of  a 
second  deck.  On  August  25, 1989,  the 
Department  granted  appellant  a  30-day 
extension  to  file  its  brief  in  support  of  its 
consistency  appeal.  That  brief  was  due 
on  October  10, 1989.  Appellant  has 
failed  to  file  a  brief.  Accordingly,  the 
Department  dismissed  the  appeal  on 
October  31, 1989  for  good  cause 
pursuant  to  15  CFR  930.128  (1988).  That 
dismissal  bars  the  Appellant  from  filing 
another  appeal  from  the  State's  original 
objection  to  the  aforementioned 
activities. 

FOR  ADOrriONAL  INFORMATION  CONTACT: 

Kirsten  Erickson,  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  Suite  603. 
Washington,  DC  20235,  (202)  673-5200. 

[Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Dated:  Noveml)er  28, 1989. 
John  A.  Knauss. 

Under  Secretary  for  Oceans  and  A  tmasphere. 
[FR  Doc.  e»-28367  Filed  11-30-89;  8:45  am) 

MLUNQ  CODE  3512-OS-M 


COMMITTEE  f  OR  THE 
IMPLEMENTATION  OF  TEXTILE 

AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Ht>er  TextHe  Products  Produced  or 
Manufactured  In  the  Reput>iic  of 
Hungary 

November  29, 1989. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
202)  377-4212.  For  information  on  the 
quota  status  of  these  hmits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPtfMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3. 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  addition  to  setting  forth  limits  for 
the  1990  agreement  year,  the  limits  for 
Categories  434,  435  and  448  are  being 
reduced  for  carryforward  used  in  1989. 

A  copy  of  the  current  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  the  Hungarian 
People's  RepubUc  is  available  from  the 
Textiles  Division,  Bureau  of  Economic 
and  Business  Affairs,  U.S.  Department 
of  State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Tariff  Schedule  of 
the  United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
AuggIa  D.  Tantillo, 

Chairman,  Committee  for  the  Impelmentation 
of  Textile  Agreements. 

Committra  for  tiM  Implementatioa  of  Textile 
Agreements 

November  29, 1989. 
Commissioner  of  Customs, 


Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854)  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  amended  on  July  31, 1988; 
pursuant  to  the  Bilateral  Wool  Textile 
Agreement  of  February  15  and  25. 1983,  as 
amended,  between  the  Governments  of  the 
United  States  and  the  Republic  of  Hungary; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit 
effective  on  January  1, 1990.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Hungary  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1990  and  extending 
through  December  31, 1990.  in  excess  of  the 
following  restraint  limits: 


Category 

12-Mon.  restraint  Rmtt 

300/301 

1,274.141  kitogrwns. 

313 

12.448.014  squwe 

meters. 

410 

852,934  square  meters. 

433 

8,186  do2er». 

434 

7,196  dozen. 

43S„._._„ __. 

12,749  dozea 

442 

16,362  dozea 

443 

86,286  numbers. 

444 

25.449  nurnber*. 

445/446 

42,040  dozen  of  which 

not  rrxxe  tt>an  31 ,530 

Category  445  and  not 

mora  ««wf  31330 

dozen  shal  be  m 

Category  446. 

448 :.... 

19,127  dozen. 

604 „       

764,465  kilograms. 

645/646 

101.236  dozen. 

fl69-P  ' 

625.050  kilograms. 

'  In     Category     e6»-P,     only     HTS     numbers 
6305.31.0010.  6305.31  0020  and  6305.39.000. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1989  through  December 
31, 1989  shall  be  charged  against  the  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shaU  l>e  subject 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Hungary. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
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Sincerely, 

Auggia  D.  Ttntillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  89-28350  Filed  12-4-89:  8  45  am] 

WLLMQ  COOC  MIO-On-M 


coMMonmr  futures  traoinq 

COMM'SSION 

Chicago  Mercantile  Exchange 
Proposed  Rule  549  and  Conforming 
Rule  Amendments  Establishing  a 
Large  Order  Execution  Procedure 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  proposed  new 

contract  market  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  pursuant  to  section 
5a(12)  of  the  Commodity  Exchange  Act 
("Act"),  to  review  the  Chicago 
Mercantile  Exchange's  ("CKffi"  or 
"Exchange")  proposed  Rule  549  and 
conforming  rule  amendments  for 
approval.  CME's  proposed  rule  would 
establish  a  Large  Order  Execution 
("LOX")  procedure.  Under  the  proposed 
rule,  a  member  who  received  an  order  or 
orders  for  300  or  more  Standard  4  Poor's 
500  ("SAP  500")  Stock  Index  futures 
contracts  would  be  able  to  solicit 
interest  off  the  Exchange  floor  jn  the 
opposite  side  of  the  trade  prior  to  its 
execution  in  the  pit.  Through  this 
solicitation,  the  member  could  establish 
an  intended  execution  price  and 
maximum  quantity  of  the  trade.  Such 
action  would  require  the  written  consent 
of  the  customer. 

Once  the  member  had  soUcited 
interest  in  the  opposite  side  of  a  LOX, 
the  Exchange  would  require  a  broker  to 
execute  the  trade  in  the  pit.  During 
execution  of  the  order,  the  broker  would 
announce  one  side  of  the  LOX  to  the 
floor  and  would  fill  all  orders  in  the  pit 
at  the  intended  execution  price  or  better. 
The  broker  then  would  cross  the 
balance  of  that  side  with  the  unexposed 
side  without  any  further  bid  or  offer. 
The  Commission  has  determined  that 
publication  of  the  proposal  is  in  the 
pubhc  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Act. 

DATE  Comments  must  be  received  by 
January  4, 1990. 

ADOffCSS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-6314. 


FOR  FURTHER  INFOfWATION  CONTACT 
Shauna  L  Tumtmll,  Staff  Attorney. 
Division  of  Trading  and  Maricets. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW, 
Washington.  DC  20581.  Telephone:  (202) 
254-8955. 
SUPPLEMENTARY  INFORMATION: 

L  Description  of  Proposal 

A.  Background 

By  letter  dated  September  27, 1969,  the 
CM£  submitted  proposed  Rule  549  and 
conforming  rule  amendments  under 
Commission  Regulation  1.41(c).  The 
Commission  determined  to  review  the 
proposal  for  approval  and  informed  the 
CM£  of  its  decision  in  a  letter  dated 
October  10, 1989. 

In  support  of  the  proposal,  the  CME 
represented  that  the  procedure  would 
facilitate  the  execution  of  large  trades 
and  may  lessen  volatility.  Specifically, 
the  CME  stated  that  this  proposal  could 
result  in  liquidity  at  a  lower  cost  for 
customers  with  large  orders  and  could 
bring  in  additional  trading  interest  that 
may  lessen  price  moves  caused  by  such 
orders.  The  proposed  rule  is  intended  to 
establish  a  procedure  that  is  comparable 
to  the  block  facilitation  rules  followed  at 
securities  exchanges. 

The  CME  represented  that  the 
establishment  of  a  LOX  procedure 
would  benefit  customers  with  large 
orders  who  do  not  want  to  reveal 
information  about  their  orders  prior  to 
execution.  Thus,  the  proposed  procedure 
differs  from  sunshine  trading,  which  is 
intended  to  benefit  customers  who  are 
willing  to  reveal  information  about  their 
orders  prior  to  execution.  Should  the 
Conmiission  approve  the  proposed  rule, 
the  Exchange  would  implement  the  LOX 
procedure  as  a  six-month  pilot  pro-am. 

B.  Proposed  Large  Order  Execution 
Procedure 

The  proposed  Exchange  rule  and 
conforming  rule  amendments  would 
establish  a  procedure  for  the  execution 
of  an  order  or  orders  for  300  or  more 
S&P  500  futures  contracts.  A  member 
who  received  such  an  order  would  be 
allowed  to  solicit  interest  off  the 
Exchange  floor  in  the  opposite  side  prior 
to  its  execution  on  the  floor  of  the 
Exchange.  The  member  also  could  solicit 
interest  in  the  opposite  side  or  orders  for 
more  than  one  customer  that  are 
aggregated  for  execution  purposes  (y'.e., 
bunched  orders),  provided  that  each 
order  that  was  to  be  aggregated  was  for 
300  or  more  contracts.  The  member 
could  execate  a  LOX  transaction  only 
with  the  customer's  prior  written 
consent  This  consent  could  be  for  a 
particular  transaction  or  be  a  blanket 


consent  that  covered  a  six-month 
period. 

During  pre-trade  negotiations,  the 
member  would  arrange  the  "intended 
execution  price"  and  maximum  quantity 
of  the  LOX.  There  would  be  no 
restrictions  on  whom  the  member 
sohcited  for  the  opposite  side,  how  the 
member  should  solicit  such  a  person,  or 
how  many  people  the  member  would 
solicit  CME  did  note  that  a  member 
could  not  solicit  interest  in  a  LOX  unless 
he  first  received  a  customer's  order.  In 
addition,  a  solicited  party  could  not 
approach  others  to  determine  their 
interest  in  the  transaction.  After 
negotiating  the  opposite  side  of  the  LOX, 
the  member  would  give  orders  for  both 
sides  of  the  trade  to  one  broker  for 
execution  on  the  floor. 

A  broker  with  LOX  orders  would  be 
required  to  inform  a  designated 
Exchange  official  of  his  intention  to 
execute  such  a  trade.  The  Exchange  has 
stated  that  this  designated  official 
would  be  a  supervisor,  manager,  or 
market  coordinator  who  would  be 
located  in  the  pulpit,  which  is  a  raised 
area  in  the  S&P  500  pit.  This  Exchange 
official  would  make  a  duplicate  of  the 
orders  and  would  have  the  broker's 
clerk  initial  the  copies  to  verify  their 
accuracy.  In  addition,  the  designated 
official  would  ensure  that  an 
announcement  regarding  the  LOX  was 
displayed  on  the  Translux  board,  which 
is  an  electronic  wall  board  that  is  visible 
to  the  S&P  pit  and  surrounding  order 
desks.  Information  displayed  on  the 
Translux  board  would  include  an 
announcement  of  the  imminent  LOX  an 
indication  of  whether  it  was  a  buy  or 
sell  transaction,  the  trader's  acronym, 
the  qaanttty,  and  the  deUvery  month 
symbol.  The  Exchange  official  also 
would  sound  an  instrument,  which  may 
be  a  whistle,  to  alert  the  pit  that  a  LOX 
was  about  to  be  executed.  The  CME 
would  not  disseminate  information 
about  the  LOX  outside  of  the  Exchange 
floor,  although  persons  on  the  floor 
could  inform  others  of  the  imminent 
LOX.  There  would  not  be  a  waiting 
period  between  the  Exchange's 
announcement  of  the  LOX  procedure 
and  its  implementation. 

In  implementing  the  procedure,  a 
broker  would  announce  to  the  pit  that  he 
was  executing  a  LOX  to  buy  or  sell  and 
would  state  the  quantity  of  the  trade.  He 
would  not  announce  the  intended 
execution  price  at  that  time.  If  the 
intended  execution  price  was  at  or 
below  the  existing  bid,  the  broker  would 
announce  the  full  quantity  of  the  order 
to  sell.  Alternatively,  if  the  intended 
execution  price  was  at  or  above  tfte 
existing  offer,  the  broker  wonld 
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announce  the  full  quantity  of  the  order 
to  buy.  In  cases  where  the  intended 
execution  price  was  between  the 
existing  bid  and  offer  and  both  sides  of 
the  proposed  LOX  consisted  exclusively 
of  customers'  orders,  the  broker  either 
would  bid  the  full  quantity  of  the  order 
to  buy  or  offer  the  full  quantity  of  the 
order  to  sell  at  his  discretion.  If, 
however,  the  intended  execution  price 
were  between  the  existing  bid  and  offer 
and  only  one  side  of  the  proposed  LOX 
was  composed  entirely  of  customers' 
orders,  then  the  broker  would  bid  or 
offer  the  customers'  side  of  the  trade  to 
the  pit 

Following  the  initial  announcement  of 
a  LOX  to  the  pit  the  broker  would  hit 
existing  bids  or  accept  offers  until  he 
reached  the  intended  execution  price.  At 
that  point  the  broker  would  fill  all  bids 
or  offers  at  that  price.  He  then  v/ould 
announce  his  intention  to  "cross"  the 
balance  at  that  price  and  would  effect 
the  "cross"  without  any  further 
announcement  by  matching  the  two 
sides  of  the  LOX. 

For  example,  if  the  current  bid  was 
334.75  and  current  offer  was  334.80  and 
the  broker  held  a  LOX  order  for  300  S&P 
500  contracts  with  an  intended 
execution  price  of  334.95,  then  the 
broker  would  announce  to  the  pit  the 
full  quantity  to  buy.  The  broker  then 
would  accept  offers  and  bid  the 
remaining  quantity  of  the  order  until  he 
had  reached  the  intended  execution 
price.  Assuming  that  the  broker  bought 
200  S&P  500  contracts  from  the  pit  at 
prices  that  were  better  than  or  equal  to 
the  intended  execution  price,  the  broker 
then  would  cross  the  remaining  100 
contracts  at  the  intended  execution 
price  with  a  like  quantity  of  the  side  that 
had  not  been  exposed  to  the  market 
According  to  the  proposed  rule,  all 
such  trades  would  be  crossed  in  the 
presence  of  the  designated  Exchange 
official.  The  CME  would  require  the 
broker  who  crossed  the  trade  to  identify 
the  transaction  clearly  on  his  trading 
card  and,  immediately  upon  completion, 
to  present  the  card  to  the  Exchange 
official  for  verification,  initialing,  and 
time-stamping.  The  Exchange  official 
then  would  enter  information  about  the 
transaction  on  the  Exchange's  current 
cross  trade  form,  which  would  show  the 
commodity,  date,  price,  quantity, 
delivery  month,  and  broker. 

The  Exchange  stated  that  it  would 
assign  a  code  to  each  trade  involved  in  a 
LOX  procedure  which  would  appear  in 
its  trade  register.  This  code  would 
facilitate  record  surveillance  of  the 
trades  by  allowing  their  isolation. 
Record  surveillance  would  include  all 
normal  trade  practice  review  programs, 
including  the  Exchange's  computerized 


Market  Analysis,  Trading  Ahead  of 
Customer's  Orders,  Direct/Indirect 
Trading  Against  and  Direct  Trading 
Against  with  Collaborator  reports.  The 
CME  also  would  monitor  LOX 
transactions  for  frontrunning  violations. 
The  Exchange  is  in  the  process  of 
reviewing  its  frontrunning  interpretation 
to  ensure  that  it  addresses  all  relevant 
violations.  With  regard  to  floor 
surveillance,  the  Exchange  would  rely 
on  the  designated  Exchange  official  to 
monitor  LOX  transactions  on  the  floor. 

n.  Request  for  Comments 

The  Commission  requests  comments 
on  any  aspect  of  proposed  CME  Rule  549 
and  the  conforming  rule  amendments 
that  members  of  the  public  believe  may 
raise  issues  under  the  Act  or 
Commission  regulations.  In  particular, 
the  Commission  invites  comment  on  the 
following  specific  matters: 

1.  The  need  for  a  mechanism  to 
increase  market  liquidity  for  large 
orders  and  facilitate  the  execution  of 
large  futures  orders; 

2.  The  ability  of  the  LOX  procedure  to 
increase  market  liquidity  for  large 
orders  and  facilitate  large  order 
execution; 

3.  The  consistency  of  the  proposal 
with  the  price  discovery  function  of  the 

market 

4.  The  consistency  of  the  proposal 
with  sections  15, 4b(D),  and  4c(a)  of  the 
Act  and  Conunission  Regulations  1.38 
and  1.39; 

5.  The  extent  to  which  the  LOX 
procedure  presents  any  unique 
opportimities  to  manipulate  prices; 

6.  The  need  to  address  the  possibility 
that  brokers  solicited  to  take  the  other 
side  of  LOX  orders  may  attempt  to  enter 
proprietary  trades  based  on  their 
knowledge  of  the  impending  LOX  trade; 

7.  The  adequacy  of  the  provisions  for 
notice  to  and  consent  from  customers 
whose  orders  are  executed  through  the 
LOX  procedure; 

8.  "The  adequacy  of  special 
surveillance  procedures  contained  in  the 
proposal,  including  their  ability  to 
ensure  that  the  LOX  procedure  does  not 
facilitate  violations  of  the  Act  and 
Commission  regulations;  and 

9.  The  viability  of  any  alternative 
means  to  achieve  the  purposes  of  the 
proposal. 

Copies  of  the  CME's  submission  are 
available  for  inspection  at  the  Office  of 
the  Secretariat  Commodity  Futures 
Trading  Commissitn.  2033  K  Street 
NW.,  Washington,  DC  20581.  Copies 
also  may  be  obtained  through  the  Office 
of  the  Secretariat  at  the  above  address 
or  by  telephoning  (202)  254-6314. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 


proposed  regulation  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC  on  November 
29,1989. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  8»-28355  Filed  12-4-89:  8:45  am] 

BIUJNO  CODE  OSI-OI-W 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Renewal  of  the  Board  of  Visnors, 
Defense  Intelligence  College 

action:  Renewal  of  the  board  of 
visitors.  Defense  Intelligence  College. 


summary:  Under  the  provisions  of 
Public  Law  92-463,  "Federal  Advisory 
Committee  Act"  notice  is  hereby  given 
that  the  Board  of  Visitors,  Defense 
Intelligence  College  has  been 
determined  to  be  in  the  public  interest 
and  has  been  reviewed. 

The  Board  of  Visitors,  Defense  Intelligence 
College  provides  advice  and 
recommendations  to  the  Director,  Defense 
Intelligence  Agency  and  the  Commandant, 
Defense  Intelligence  College  on  the  full  range 
of  College  activities,  to  include:  the  mission, 
policies,  faculty,  students,  curricula, 
educational  methods,  research  and 
administration.  In  its  oversight  role,  the 
Board  of  Visitors  is  analogous  to  a  board  of 
trustees  and  is  a  mandatory  requirement  for 
continued  accreditation. 

Dated:  November  29, 1989. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  89-28336  Filed  12-4-89;  8:45  amj 

BlUJNa  COOC  tS1»41-M 


Establishment  of  the  Executhrs  Level 
Group  for  Defense  Corporate 
Information  Management 

ACTKNC  Establishment  of  the  executive 
level  group  for  defense  corporate 
information  management 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463,  "Federal  Advisory 
Committee  Act"  notice  is  hereby  given 
that  the  Executive  Level  Group  for 
Defense  Corporate  Information 
Management  has  been  determined  to  be 
necessary  and  in  the  public  interest  and 
is  being  estabUshed. 

The  Executive  Level  Group  for 
Defense  Corporate  Information 
Management  will  provide  advice 
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regarding:  recommending  an  overall 
approach  and  action  plan  to  enhance  the 
availability  and  standardization  of 
information  in  common  functional  areas 
through  a  Corporate  Information 
Management  Program  for  the 
Department  of  Defense;  reviewing  the 
procedures  and  products  of  functional 
groups,  such  as,  inventory  control, 
warehousing,  civilian  payroU,  etc), 
including  information  requirements  and 
data  formats;  reviewing  the  processes 
and  procedures  used  for  overseeing  the 
development  of  new  information 
systems  and  software:  and, 
recommending  corrective  actions,  as 
deemed  necessary. 

The  Executive  Level  Group  will  be 
composed  of  a  well-balanced 
membership  from  both  industry  and 
government,  with  recognized  experts  in 
strategic  information  management  and 
related  areas  of  concern  to  the 
Department  of  Defense. 

Dated:  November  29, 1989. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  89-28335  FUed  12-4-89;  8:45  am) 

BtLLMO  CODE  MIO-OI-H 


Department  of  ttte  Air  Force 

Acceptance  of  Group  Application;  U,S. 
Civilian  Flight  Crew  and  Aviation 
Ground  Support  Employees  of 
American  Airlines  Who  Served 
Overseas  as  a  Result  of  American 
Airlines'  Contract  With  the  Air 
Transport  Command  During  the  Period 
December  14,  t941  Through  January  4, 
1946. 

Under  the  provisions  of  section  401, 
Public  Law  9S-202  and  DOD  Directive 
1000.20,  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  an  appUcation  on  behalf  of 
the  group  known  as:  "U.S.  Civilian  Flight 
Crew  and  Aviation  Ground  Support 
Employees  Who  Served  Overseas  as  a 
Result  of  American  Airlines'  Contract 
with  the  Air  Transport  Conmiand  during 
the  Period  December  14, 1941,  through 
January  4, 1946."  Persons  with 
information  or  documentation  pertinent 
to  the  determination  of  whether  the 
service  of  this  group  is  to  be  considered 
equivalent  to  active  military  service  to 
the  Armed  Forces  of  the  United  States 
are  encouraged  to  submit  such 
information  or  documentation  within  60 
days  to  the  DOD  Civilian/Military 
Service  Review  Board.  Secretary  of  the 
Air  Force  (SAF/MRC),  Washington,  D.C. 
20330-1000.  Copies  of  documents  or 
other  materials  submitted  caimot  be 


returned.  For  futher  information,  contact 
Lt  Col  Harris.  (202)  602-4747. 

Patay  f.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
pit  Doc  88-28366  Filed  12-4-88:  8:45  am] 
HLtma  cow  a»io-oi-M 


Department  of  the  Army 

Privacy  Act  of  1974,  Amend  Systems 
of  Records  Notice 

agency:  Department  of  the  Army,  DOD. 
action:  Amend  three  systems  of  records 
notices  for  public  comment. 

summary:  The  Department  of  the  Army 
proposes  to  amend  ttiree  systems  of 
records  to  its  inventory  of  systems  of 
records  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a).  The 
systems  notices  for  the  amended 
systems  are  set  forth  below. 
OATIS:  These  amendments  will  be 
effective  January  4, 1990,  unless 
comments  are  received  which  would 
result  in  a  contrary  determination. 
ADDRESS:  Send  comments  to  Mr.  Robert 
Priest.  Chief.  Systems  Management 
Branch,  HQ,  Army  Information  Systems 
Command  (AS-OPS-MR),  Ft.  Huachuca. 
AZ  85613-5000. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a), 
have  been  published  in  the  Federal 
Register  as  follows:  50  FR  22090,  May  29, 
1985  (Compilation,  changes  follow) 


51  FR  23576, 
51  FR  30900. 
51  FR  40479. 

51  FR  44381, 

52  FR  11847. 
52  FR  18798, 
52  Fit  25005, 
52  FR  32329, 

52  FR  43932, 

53  FR  12971, 
53  FR  16575, 
53  FR  21509. 
53  FR  28247, 
53  FR  29249. 
53  FR  28430, 
53  FR  34576, 
53  FR  49586, 

53  FR  51580, 

54  FR  10034. 
54  FR  117ga 
54  FR  14835. 
54  FR  46965, 


Jun  30. 1986 
Aug  29, 1986 
Nov  7, 1988 
Dec  9, 1966 
Apr  13, 1987 
May  19, 1987 
Jul  9, 1987 
Aug  27, 1987 
Nov  17, 1987 
Apr  20, 1988 
May  10, 1988 
Jun  8, 1988 
Jul  27. 1988 
Jul  27, 1988 
Jul  28, 1988 
Sep  7, 1988 
Dec  a  1988 
Dec  22. 1988 
Mar  9, 1989 
Mar  22. 1989 
Apr  13, 1988 
Nov  a  1969 


These  three  systems  of  records  were 
formally  imder  the  purview  of  the 
Department  of  the  Navy.  They  are  being 
transferred  to  the  Department  of  the 
Army's  inventory  and  the  amendments 
reflect  this  transfer.  The  specific 
changes  to  the  records  systems  being 


amended  are  set  forth  below,  followed 
by  the  systems  notices,  as  amended, 
published  in  their  entirety.  The  amended 
notices  are  not  within  the  purview  of 
subsection  (r)  of  the  Privacy  Act  5 
U.S.C.  552a,  which  requires  the 
submission  of  altered  systems  reports. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

November  29, 1988. 

SYSTCMNAMI: 

A1021.01NOU 
DODCI  Student  Record  System. 

SYSTCM  location: 

Department  of  Defense  Computer 
Institute,  Washington  Navy  Yard, 
Washington.  DC  20374, 

CATtOORIES  W  MOnnOUALS  COVWteD  BY  TMC 
SYSTEM: 

All  students  who  have  completed  a 
course  of  instruction  presented  by  the 
Department  of  Defense  Computer 
Institute.  These  are  primarily  DOD 
military  and  civilian  personnel  as 
regular  students;  personnel  from  other 
federal,  state  and  local  government 
agencies  who  have  attended  courses  on 
a  space  available  basis;  military  and 
civilian  personnel  from  foreign 
governments  who  requested  and  were 
granted  authority  to  attend  courses;  and 
personnel  from  private  industry  who  are 
under  direct  contract  to  a  DOD  activity 
who  sponsor  their  attendance. 

CATcaomes  or  mcoros  m  ths  systsm: 

Records  consist  of  name,  Social 
Security  Nimiber,  home  address,  home 
telephone  number,  military  rank  or  rate, 
civilian  grade,  branch  of  service,  DOD 
agency  or  activity  and  course  ID 
attended.  Also,  associated  file  of 
consolidated  hsting  of  students  for  each 
course  offering  arranged  by  DOD  agency 
or  activity  and  name. 

AUTMOfWTY  PON  MAINTCNANCS  OP  THE 
SYSTCM: 

5  U.S.C.  301  and  E.O.  9397. 

puivosE(s): 

Maintained  by  DODCI  Student 
Operations  Section  to  respond  to 
individuals  requesting  official 
verification  of  attendance  to  a  specific 
course;  to  respond  to  students,  agency  or 
activity  requesting  official  record  of 
training  completed.  Used  to  compile 
statistical  data  of  student  output,  e.g., 
attendance  by  course,  attendance  by 
branch  of  service,  agency  or  activity. 
Statistical  data  is  not  compiled  by  name. 
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TMt  8  V  ST  elm,  iNCi-UWhO  u.*TtoOR>6S  o* 
USERS  ANO  TMC  PURPOSE  OP  SUCH  USCS: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Army's  compilation 
of  systems  of  records  apply  to  this 
system. 

POUCIES  AND  PRACnCCS  POR  STORmO, 

RrrwEviNa,  acccssinq,  rctainino  and 

DlSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 
STORAOC: 

Card  file,  paper  copies  forms,  and 
hard  disk/magnetic  tape. 

RCTRKVAaaxrv: 

Name  and  course  ID. 

SAFCOUARDS: 

Maintained  in  administrative  office 
which  is  locked  after  normal  working 
hours,  accessible  only  to  authorized 
office  staff  and  director  or  delegate  on 
demand. 

RETENTION  ANO  DISPOSAU 

Records  are  retained  for  five  fiscal 
years  and  then  destroyed. 

SYSTEM  HANAOCR(S)  ANO  ADDRESS: 

Chief,  Student  Operations  Section. 
DoD  Computer  Institute.  Building  175, 
Washington  Navy  Yard,  Washington, 
DC  20374. 

MOTIPICATtCWi    »f  OCEOORC: 

Indi\'iduais  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  inquiries  to  the  Chief,  Student 
Operations  Section  DoO  Computer 
Institute,  Building  175,  Washington  Navy 
Yard,  Washington,  DC  20374.  Individual 
must  provide  course  title  and  year  of 
attendance. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Chief,  Student 
Operations  Section,  DoD  Computer 
Institute,  Building  175,  Washington  Navy 
Yard,  Washington,  DC  20374. 

CONTCSTIMO  RECORD  PROCEDURES: 

The  Department  of  the  Army  rules  for 
accessing  records  and  for  contesting 
contents  and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Department 
of  the  Army  Regulation  430-21-8;  32 
CFR  Part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEOORIM. 

Enrollment  and  registration  request 
for  DoD  management  education  and 
training  program  courses  (DO  Form  1S56, 


SF 182,  orders,  letters/messages),  and 
course  listing  of  students  reviewed  by 
course  manager  and  individual  students. 

EXEMPTIONS  CLAIMED  POR  THE  SYSTEM: 

None. 
AlOaiiONDU 

SYSTCM  NAME 

DODQ  Student/Faculty/Senior  Staff 
Biography  System 

SYSTEM  location: 

Department  of  Defense  Computer 
Institute.  Washington  Navy  Yard, 
Washington,  DC  20374. 

CATEOORNES  OP  MOfVIOUALS  COVERED  BY  TMC 


All  faculty  members,  senior  staff 
members,  and  guest  lecturers  currently 
instructing  or  managing  at  the  DODCI. 
All  students  who  are  attending  or  who 
have  completed  a  course  of  instruction 
presented  by  the  Department  of  Defense 
Computer  Institute.  These  are  primarily 
DoD  military  and  civilian  personnel  as 
regular  students;  personnel  from  other 
federal  state  and  local  government 
agencies  who  have  attended  courses  on 
a  space  available  basis;  military  and 
civilian  personnel  from  foreign 
governments  who  requested  and  were 
granted  authority  to  attend  courses;  and 
personnel  from  private  industry  who  are 
under  direct  contract  to  a  DoD  activity 
who  sponsor  their  attendance. 

CATCOORIES  OP  RCCOROS  IN  THC  SYSTCM: 

Biographic  summary  forms 
individually  submitted  upon  request  by 
each  DODCI  faculty  member,  senior 
staff  member,  guest  lecturer,  or  student 
Students  record  consists  of  name,  rank 
or  rate,  civilian  grade,  organization  and 
division,  office  phone  number,  current 
and  previous  job  titles  and  positions, 
number  of  months  with  present  job  title, 
major  duties  of  present  job,  formal 
education  completed,  course  ID, 
objectives  for  attending  DODCI  course, 
computer-related  and  other  technical 
training  and  experience,  information  on 
usage  of  computers  in  present  position, 
influence  and  authority  student  has  over 
design  of  computer-based  systems 
including  security  and  privacy  aspects, 
extent  involved  in  planning  and  design 
of  teleprocessing  systems. 

Faculty/senior  staff  record  consists  of 
name,  rank  or  rate,  current  and  previous 
job  titles  and  positions,  former  major 
duties,  formal  education  completed, 
computer-related  and  other  technical 
training  experience. 

AUTMORITY  POR  MASfTBIANCa  OP  IMS 


SU.S.C301 


The  student  biographical  summaries 
are  used  by  course  managers  and 
ftmctional  department  heads  to  evaluate 
education  level,  computer  related  work 
experience,  and  general  computer 
backgrouond  of  DODQ  students. 
Establishes  student  qualifications  to 
attend  a  requested  course  and  if  course 
objectives  have  satisfied  personal 
objectives  of  students  attending  course. 
Statistical  summarization  of  information 
contained  in  the  system  provides  basis 
for  modification  and  revision  to  course 
content.  Serves  as  vehicle  to  place 
student  into  appropriate  laboratory  and 
seminar  group  in  courses  requiring  such 
a  breakout. 

Information  on  faculty/senior  staff 
members  contained  in  the  biographical 
summaries  is  provided  to  students  as  an 
attachment  to  their  student  notebooks. 
Records  are  used  to  identify  faculty  and 
senior  staff  members,  areas  of  data 
processing  and  information  management 
expertise  for  consultation  purposes  and 
as  an  expertise  preamble  to  the  next 
scheduled  lecturer. 

ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  IMCLUOIMO  CATCOORIES  OP 
USERS  AND  THE  PURPOSE  OP  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Army's  compilation 
of  systems  of  records  apply  to  this 
systenL 

pouoes  and  practices  por  storing, 
retrievino,  accessing,  retamino,  and 
disposing  op  records  in  the  txsl^ 

storage: 

Paper  records  and  computer  hard 
disk/magnetic  tape. 

RrnMEVABIUTY: 

By  name  for  faculty/senior  staff 
members.  Course  ID  and  name  for 
students. 

SAPEOUAROS: 

Maintained  in  Student  Operations 
Section  which  is  locked  after  normal 

working  hours,  access  controlled  by 
system  manager  and  accessible  only  to 
authorized  faculty  members,  director  or 
administration,  and  director  or  delegate 
on  demand. 

RETENTION  AND  disposal: 

All  completed  individual  student 
biographical  summaries  are  retained  in 
a  file  folder  marked  by  course  ID  and 
course  date.  Individual  student 
biographical  summaries  are  retained  by 
course  for  two  fiscal  years  preceding  the 
fiscal  year  in  progress.  All  individual 
faculty  and  senior  staff  biographical 
summaries  are  retained  in  a  master  file 
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folder  until  no  longer  providing  services 
to  DODCI.  Master  file  is  reviewed 
periodically  to  maintain  currency. 

«  V  s-ii,  Ma  >«  AaCR(8)  AND  AOOMKSS: 

Chief,  Student  Operations  Section, 
DoD  Computer  Institute.  Building  175, 
Washington  Navy  Yard,  Washington, 
DC  20374. 

NormcATiON  Pfioceoum: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  inquiries  to  the  Chief,  Student 
Operations  Section.  DoD  Computer 
Institute,  Building  175,  Washington  Navy 
Yard,  Washington,  DC  20374.  Individual 
must  provide  course  title  and  year  of 
attendance. 

RECOnO  ACCUS  mOCCOURC: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Chief.  Student 
Operations  Section,  DoD  Computer 
Institute.  Building  175,  Washington  Navy 
Yard,  Washington.  DC  20374. 

CONTESTINO  RECOAO  MOCEOURC 

The  Department  of  the  Army  rules  for 
accessing  records  and  for  contesting 
contents  and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  pubUshed  in  Department 
of  the  Army  Regulation  430-21-6;  32 
CFR  Part  505;  or  may  be  obtained  from 
the  system  manager. 

RSCORO  SOURCE  CATEGORIES: 

Student  biography  forms  are  of 
DODQ  origin  and  completed  by  each 
individual  student.  Forms  are  completed 
either  the  first  day  of  the  course  or,  in 
the  case  of  certain  specific  courses,  are 
mailed  to  the  prospective  student 
requesting  return  prior  to 
commencement  of  the  course. 

Biographies  are  authorized  by  each 
faculty  and  senior  staff  member  soon 
after  arrival  at  DODCL  Guest  lecturers 
are  requested  to  voluntarily  submit 
biographies  for  use  in  course  notebooks. 
Content  is  never  changed,  but  in  some 
cases  selectively  reduced  in  length  so  as 
not  to  exceed  one  page.  Format  and 
content  are  generated  solely  by  DODCI 
member  and  are  subjected  only  to 
editorial  review. 

EXEHmOMS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A1021.03NDU 
f  VETEM  NAME: 

DODCI  Course  Evaluation  System. 


SYSTEM  location: 

Department  of  Defense  Computer 
Institute,  Washington  Navy  Yard, 
Washington,  DC  20374. 

CATEOOAIES  Of  INDIVIDUALS  COVENSO  SV  THE 

systim: 

All  students  who  have  completed  a 
course  of  instruction  presented  by  the 
Department  of  Defense  Computer 
Institute.  These  are  primarily  DoD 
military  and  civilian  personnel  as 
regular  students;  personnel  from  other 
federal,  state  and  local  goverrment 
agencies  who  have  attended  courses  on 
a  space  available  basis;  military  and 
civilian  personnel  from  foreign 
governments  who  requested  and  were 
granted  authority  to  attend  courses;  and 
personnel  from  private  industry  who  are 
under  direct  contract  to  a  DoD  activity 
who  sponsor  their  attendance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  student  evaluation  of  entire 
course  and  random  sampling  of  specific 
lecture  presentations.  Includes  course 
ID;  objectives  for  attending  course; 
statement  concerning  realization  of 
personal  objectives,  numerical  or 
qualitative  rating  of  overall  course,  lab 
sessions  and/or  specific  lectures;  list  of 
strengths  and  weaknesses  of  course;  list 
of  lecture  subjects  of  particular  benefit 
or  of  little  use  to  student;  list  of  lecture 
subjects  which  should  be  expanded  or 
reduced  in  coverage;  and  list  of  topics 
not  covered  in  course  but  should  be 
included.  Comments  concerning  course 
content,  sequence,  lecture  presentation, 
teaching  techniques,  audio  visual  aids, 
physical  facilities  and  administrative 
support  are  solicited  and  recorded. 
Categories  are  posed  as  questions  with 
ample  space  to  encourage  written 
response  to  student  opinion  in  a 
structured  but  non-restrictive  format. 
These  Course  Evaluation  Forms  also 
contain  hard  core  factual  information, 
i.e.,  course  ID.  course  dates,  student 
name,  rank/rate/grade,  branch  of 
service,  duty  station  or  agency,  and 
present  job  title. 

AUTHORffY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.a  301. 
FURf>OSE(S):  1 

The  system  is  used  to  evaluate  course, 
lecture,  teaching  techniques  and 
individual  instructor  effectiveness.  It 
provides  basis  for  modification  and 
revision  to  course  content  and  sequence 
and  lecture  content.  It  provides  input  to 
long-range  plan  for  course  update, 
additions  and  revisions.  The  evaluation 
of  all  attendees  to  a  particular  course 
are  reviewed  as  a  composite  group  by 


DODCI  faculty  members  to  determine 
problem  areas,  trends,  and  provides  a 
continuous  evaluation  of  course 
efiectiveness. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUKHNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Army's  compilation 
of  systems  of  records  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  computer  hard 
disk/magnetic  tape. 

RETRIEVABILfTY: 

Course  ID  and  student  name. 

SAFEGUARDS: 

Maintained  in  Student  Operations 
Section  Office  which  is  locked  after 
normal  working  hours,  access  controlled 
by  system  manager  and  accessible  only 
to  authorized  faculty  members.  Director 
of  Administration  and  Director  delegate 
on  demand.    ' 

RETENTION  AND  DISPOSAL: 

All  completed  individual  evaluations 
of  students  attending  a  specific  course 
are  retained  by  course  ID  and  course 
date.  Individual  student  evaluation 
forms  are  retained  by  course  for  two 
fiscal  years  preceding  the  fiscal  year  in 
progress. 

SYSTEM  MANAOER<S)  AND  ADDRESS: 

Chief,  Student  Operations  Section, 
DoD  Computer  Institute.  Building  175, 
Washington  Navy  Yard.  Washington, 
DC  20374. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  inquiries  to  the  Chief,  Student 
Operations  Section,  DoD  Computer 
Institute,  Building  175,  Washington  Navy 
Yard.  Washington.  DC  20374.  Individual 
must  provide  course  title  and  year  of 
attendance. 

RECORD  ACCESS  PROCEOUM: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  of  record  should  address 
inquiries  to  the  Chief,  Student 
Operations  Section,  DoD  Computer 
Institute,  Building  175,  Washii^ton  Navy 
Yard,  Washington.  DC  20374. 
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CONTEmNQ  H8COW5  PROCEDURE 

The  Depdrtmenl  of  the  Army  rules  for 
accessing  records  and  for  contesting 
contents  and  appealing  Initial  agency 
determinations  by  the  individual 
coDcenied  are  published  in  Department 
of  the  Army  Regulation  430-21-6:  32 
CFR  Part  505;  or  may  be  obtained  from 
the  system  manager. 


I  tOURCt  CATEOOmtt: 

Studoit  course  evaluation  forms  are 
of  DODQ  origin  and  distributed  in  class 
and  completed  by  each  Individual 
student 

EXEMPTIONS  CLAIMED  FOR  THK  SYSTEM: 

None. 
[FR  Doc.  89-28337  Flld  12-4-89;  8:45  am] 

BMJJNO  CODE  M10-01 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

agency:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirements 
regarding  Mistake  in  Bid. 
ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer,  OMB, 
Room  3235.  NEOB.  Washington.  DC 
20503. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  L  O'Neill.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  523-3856 
or  Mr.  Owen  Green,  Defense  Acquisition 
Regulatory  Council,  (703)  e97-726a 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  When  a  mistake  in  bid  is 
discovered  by  the  contracting  officer 
(CO)  after  bid  opening  but  before 
award,  the  CO  obtained  verification  of 
the  bid  intended.  This  verification  is 
needed  to  establish  the  bidder's  correct 
bid.  If  the  bidder  requests  permission  to 
correct  the  bid.  the  bidder  must  submit 
clear  and  convincing  evidence  that  a 


mistake  was  made.  If  the  bidder 
requests  permission  to  correct  the  bid 
and  submits  evidence  that  a  mistake 
was  made,  the  evidence  is  analyzed  by 
the  CO  to  determine  whether  or  not  the 
bidder  should  be  allowed  to  correct  the 
bid.  The  data  (evidence)  submitted  by 
the  bidder  is  attached  to  bidder's  bid 
and  placed  in  the  contract  file  along 
with  the  CO's  determination. 

The  verification  of  the  correct  bid  is 
attached  to  the  original  bid  and  a  copy 
of  the  verification  is  attached  to  the 
duplicate  bid  and  placed  in  the  contract 
file. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  4,673;  responses 
per  respondent,  1;  total  annual 
responses,  4,673;  hours  per  response,  .5; 
and  total  response  burden  hours,  2,337. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4041. 
Washington.  DC  20405.  telephone  (202) 
523^755.  Please  cite  OMB  Control  No. 
9000-0038.  Mistake  in  Bid. 

Dated:  November  28, 1989. 
Maisaret  A.  Willis. 
FAR  Secretariat 
[FR  Doc  89-28369  Filed  11-28-89:  8:45  un] 

BttXINQ  CODE  CS20-JC-M 


Federal  Acquisition  Regulation  (FAR); 
Infornuitlon  Collection  Under  OMB 
Review 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 


ACTION:  Notice. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  req^lirements 
concerning  Presolidtation  Notice  and 
Response. 

ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer.  OMB, 
Room  3235,  NEOB,  V/ashington,  DC 
20503. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Mr.  John  L  O'Neill,  Office  of  Federal 
Acquisition  Policy.  (202)  523-3656  or  Mr. 
Owen  Green,  Defense  Acquisition 
Regulatory  Council,  (703)  697-7268. 
SUPPtXMENTARY  INFORMATION: 

a.  Purpose:  Presolidtation  notices  are 


used  by  the  Government  for  several 
reasons,  one  of  wiiicfa  is  to  aid 
prospective  contractors  In  submitting 
proposals  without  undue  expenditure  of 
effort  time  and  money.  The  Government 
also  uses  the  presolidtation  notices  to 
control  printing  and  mailing  costs.  The 
presolidtation  notice  response  are  used 
to  determine  the  number  of  solicitation 
documents  needed  and  to  assure  that 
interested  offerors  receive  the 
solidtation  documents. 

The  responses  are  placed  in  the 
contract  file  and  referred  to  when 
solicitation  documents  are  ready  for 
mailing.  After  mailing,  the  responses 
remain  in  the  contract  file  and  become  a 
matter  of  record. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  5,900;  responses 
per  respondent  ft  total  annual 
responses.  47,200,  hours  per  response. 
.167,  and  total  response  burden  hours, 
7,882. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041, 
Washington.  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  Na 
9000-0037.  Presolidtation  Notice  and 
Response. 

Dated:  November  2a  1988. 
Margaret  A  Willis, 
FAR  Secretariat 
[FR  Doc.  89-28370  Filed  12-4-89;  8:45  am) 

BILLNM  CODE  6(20.>IC 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regirtatory 
Commission 

[Docket  Noc  CPSS-11M-00S,  RP90-t7- 
001] 

Mississippi  fVver  Transmission  Corp^ 
niing 

November  28, 1969. 

Take  notice  that  on  November  2a 
1989,  Mississippi  River  Transmission 
Corporation  (MRT)  filed  Substitute 
Thirty-Sixth  Revised  Sheet  No.  4  and 
Alternate  Substitute  Thirty-SLxth 
Revised  Sheet  No.  4  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1.  to 
be  effective  December  1, 1989. 

MRT  states  that  these  tariff  sheets, 
which  were  previously  filed  on  October 
23. 1989,  contained  an  error  in  tiie  D-2 
rate  component  of  the  Base  Ttuiff  Rate. 
As  a  result  of  the  error.  MRT  states  that 
the  Demand  Charge  D-2  under  Schedule 
CD-I  and  the  single  part  rates  under 
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Rate  Schedule  SGS-l  and  PM  have 
been  overstated  by  approximately  12 
cents.  KfRT  requests  that  the 
Commission  substitute  the  tariff  sheets 
filed  November  20, 1989,  which  reflects 
the  correct  Base  Tariff  Rates,  in  lieu  of 
the  two  tariff  sheets  filed  on  October  23, 
1989. 

MRT  states  that  a  copy  of  this  filing 
has  been  on  all  of  its  jurisdictional 
customers  and  state  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (16  CFR  385.214,  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  December  5, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  89-28321  Filed  12-4-89-.  8:45  am] 

BNJJNQ  CODE  STU-^I-M 


[Docket  No*.  TQ90-1-25-001  and  TM90-2- 
2S-001] 

Mississippi  River  Transmission 

November  28. 1989. 

Take  notice  that  on  November  20, 
1989,  Mississippi  River  Transmission 
Corporation  (MRT)  filed  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1, 

MRT  states  that  the  Thirty-Seventh 
Revised  Sheet  No.  4  and  Alternate 
Thirty-Seventh  Revised  Sheet  No.  4  filed 
therewith  contained  an  error  in  the  D-2 
rate  component  of  the  Base  Tariff  Rate. 
MRT  also  states  that  the  result  of  the 
error.  Demand  Charge  D-2  under  Rate 
Schedule  CD-I  and  the  single  part  rates 
under  Rate  Schedule  SGS-l  and  PT-1 
are  overstated  by  approximately  1.2<. 
MRT  states  that  the  reduction  was 
approved  by  FERC  Order  dated 
September  18, 1989,  but  inadvertently 
not  reflected  in  MRTs  October  23, 1989 
compliance  filing  in  Docket  No.  CP89- 
1121,  or  in  the  October  30, 1989  filing 
with  this  proceeding. 

MRT  states  that  a  copy  of  this  filing 
with  tariff  sheets  is  being  served  to  each 
of  MRTs  jurisdictional  customers  and  to 
the  State  Commissions  of  Arkansas, 
Illinios  and  Missouri. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1989).  All  such  protests  should  be  filed 
on  or  before  December  7, 1989.  Protests 
with  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Loia  D.  CashflU, 
Secretary. 

[FR  Doc.  89-28317  Filed  12-4-89;  8:45  am] 
BttJJNO  COOE  triT-oi-ii 


[Docket  Nos.  TQ90-1-2S-002  and  CP89- 
1121-004] 

{Mississippi  River  Transmission  Corp.; 
Tariff  Hiing 

November  28, 1989. 

Take  notice  that  on  November  22, 
1989,  Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
the  below  listed  tariff  sheets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  These  tariff  sheets  reflect  a  December 
1, 1989  effective  date. 
Substitute  Thirty-Seventh  Revised  Sheet 

No.  4 
Substitute  Alternate  Thirty-Seventh 

Revised  Sheet  No.  4 

MRT  states  that  on  October  30, 1989, 
it  submitted  its  quarterly  purchased  gas 
cost  adjustment  (PGA)  in  the  captioned 
proceedings.  MRT  later  determined  that 
Thirty-Seventh  Revised  Sheet  No.  4  and 
Alternate  Thirty-Seventh  Revised  Sheet 
No.  4  filed  therewith  were  incorrect 
because  they  did  not  appropriately 
reflect  an  approximate  1.2t  reduction  in 
the  D-2  rate  component  of  the  Base 
Tariff  Rate  of  MRTs  sale  for  resale  rate 
schedules.  MRT  claims  such  reduction 
had  been  approved  by  Commission 
order  dated  September  18, 1989  in 
Docket  No.  CP89-1121.  but  inadvertently 
was  not  reflected  as  part  of  the  October 
30, 1989  PGA  filing. 

MRT  requests  waiver  of  the  notice 
provisions  of  its  tariff  and  the 
Commission's  Regulations  to  permit  the 
tariff  sheets  contained  in  the  instant 
filing  to  be  placed  in  effect  December  1, 
1989  in  lieu  of  those  previously 
submitted. 

MRT  states  that  copies  of  the  filing 
have  been  served  upon  all  of  MRTs 


jurisdictional  customers  and  state 
commissions,  as  well  as  on  all  parties 
reflected  on  the  Commission's  Official 
Service  Lists  in  the  above-captioned 
dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §S  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  7, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-28318  Filed  12-4-89;  8:45  am) 
BILUNG  COOE  6717-01-M 


[Docket  No.  TM90-3-37-000] 

Northwest  Pipeiine  Corp^  Change  in 
FERC  Gas  Tariff 

November  28, 1989. 

Take  notice  that  on  November  22, 
1989,  Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

First  Revised  Volume  No.  1 

Thirty  Second  Revised  Sheet  No.  10-A 

Original  Volume  No.  1-A 

Sixth  Revised  Sheet  No.  202 

Original  Volume  No.  2 

Seventh  Revised  Sheet  No.  2.2 
Eighteenth  Revised  Sheet  No.  2-B 

Northwest  states  that  the  purpose  of 
this  filing  is  to  restate  its  fuel 
reimbursement  percentages  consistent 
with  the  separate  gathering  service 
established  pursuant  to  the  Joint  Offer 
of  Settlement  in  Docket  No.  RP88-47 
which  was  approved  by  Commission 
order  dated  October  19, 1989,  and  which 
became  "final"  on  November  20, 1989. 

Northwest  requests  waiver  of  the 
Commission's  regulations  to  permit  an 
effective  date  of  December  1, 1989.  A 
copy  of  this  filing  has  been  served  on  all 
parties  of  record  in  this  docket  and  on 
all  affected  state  regulatory 
commissions. 
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Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington 
DC  20426,  in  accordance  with  (S  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  7, 1989.  Protests  wrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoUD-CaalieU. 
Secretary. 

[FR  Doc  89-28319  FUed  12-4-^  6:45  am] 
BtLUNQ  CODE  triT-OI-ll 


[Docket  Na  TA8»-1-S5-002] 
Questar  Pipeline  Co.;  Rate  Ctiange 

November  28, 1989. 

Take  notice  that  on  November  22. 
1989,  Questar  Pipeline  Company 
tendered  for  filing  and  acceptance 
certain  revised  tariff  sheets  to  its  FERC 
Gas  Tariff  as  follows: 


Tariff  »hee« 

Proposed 
effective  date 

Fkat  Revised  Volume  No.  1 

Second  Revised  Second  Sut>stt- 

tute  Twenty.First 

Revised  Sheet  No.  12 

June  1. 1989. 

Second       Revised       Substitute 

Twenty  .Second 

Revised  Sheet  No.  12 

July  1, 1969. 

Second  Revised  Second  Sut>sti- 

tute  Twenty-TTwd 

Revised  Sheet  No.  12 

Sept  1, 1989. 

Second  Revned  Second  Subsi^ 

tute  Twenty.f  oufth 

Revised  Sheet  No.  12 

Oct  1, 1969. 

Second  Revised  Twenty-Fifth 

Revised  Sheet  No.  12 

Nov.  1. 19S9. 

First  RewiMd  Twenty-Sixth 

Revised  Sheet  No.  12 

Dec.  1,  1969. 

First  Revised  Twenty-Seventh 

Revised  Sheet  No.  12 

Jwt  1, 1969. 

Questar  Pipeline  states  that  the 
purpose  of  the  filing  is  to  comply  with- 
the  Commission  letter  order  dated 
November  7, 1989.  on  the  captioned 
docket. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.214  and  385.211, 
(1988)).  All  such  protests  should  be  filed 
on  or  before  December  7, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Conunission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Sectary. 

[FR  Doc  89-28322  Filed  12-4-88;  8:45  am] 
enxiNQ  CODE  trir-oi-M 

[Docket  No.  FA86-1»-001] 

System  Energy  Resources,  Inc4  Filing 

November  28, 1989. 

Take  notice  that  on  November  22. 
1989,  System  Energy  Resources,  Inc. 
tendered  for  filing  its  compliance  refund 
report  pursuant  to  the  Conunission's 
order  issued  on  September  20, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washingtoa 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
12. 1989.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
v^th  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary, 

[FR  Doc.  89-28323  Filed  12-4-89:  8:45  am] 
BiLUNO  COOE  srir-oi-M 


[Docket  Nos.  RP8S-177-071,  CP88-13e-017, 
RP««-67-027] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Qas  Tariff 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  November  20, 1989  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1,  sbc  copies 
of  the  following  tariff  sheets: 

Proposed  to  be  Effective  August  28.  1969 
Substitute  Third  Revised  Sheet  No.  485 
Substitute  Third  Revised  Sheet  No.  488 
Substitute  Fifth  Revised  Sheet  Na  488 


Proposed  to  be  Effective  October  16, 1969 
Substitute  Sixth  Revised  Sheet  No.  464 
Substitute  Fourth  Revised  Sheet  No.  485 
Substitute  Fourth  Revised  Sheet  No.  486 
Substitute  Third  Revised  Sheet  No.  487 
Substitute  Third  Revised  Sheet  No.  488 
Substitute  Sixth  Revised  Sheet  No.  489 

Proposed  to  be  Effective  November  1.  1969 
Substitute  Seventh  Revised  Sheet  No.  484 
Substitute  Fourth  Revised  Sheet  Na  488 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  reflect  the  revisions  to 
Texas  Eastern's  September  13,  October 
13,  and  October  31, 1989  tariff  filings  as 
required  by  the  Commission's  November 
3. 1989  Order  on  Rehearing  (November  3 
Order)  in  Docket  Nos.  RP85-177-063. 
CP88-136-008.  and  RP88-67-<n4. 

Texas  Eastern  states  that  Ordering 
Paragraph  (C)  of  the  November  3  Order 
requires  Texas  Eastern  to  lower 
Associated  Natural  Gas  Company's , 
(Associated)  D-2  billing  determinant  to 
reflect  the  nomination  level  contained  in 
its  recently  executed  Rate  Schedule  CD- 

2  agreement.  Sheet  No.  484  proposed  to 
be  effective  October  16, 1989  reflects 
such  lower  D-2  billing  determinant  In 
addition,  consistent  with  the  November 

3  Order  Texas  Eastern  is  also  lowering 
the  D-2  billing  determinants  for  United 
Cities  Gas  Co.  effective  August  28, 1989 
and  for  Allied  Gas  Company,  et  al.,  the 
City  of  Cairo,  Illinois,  and  the  Borough 
of  Chambersburg.  Pa.  effective  October 
16, 1989.  These  revisions  are  reflected  on 
Sheet  Nos.  484  and  488.  These  lower  D-2 
billing  determinants  are  based  on  lower 
annual  contract  levels  nominated  new 
Rate  Schedule  CD-2  agreements  that 
have  been  executed  by  these  customers. 

Texas  Eastern  is  also  correcting 
Equitrans,  Inc's  (Equitrans)  D-2  levels 
as  contained  in  the  October  31, 1989 
Uriff  filing  in  Docket  No.  RP90-30. 
Equitrans.  in  a  motion  filed  on 
November  14. 1989,  stated  the  proposed 
D-2  billing  determinants  contained  in 
the  October  31. 1989  filing  for  Equitrans 
should  be  32.560,555  dekatherms.  Texas 
Eastern  agrees  and  Sheet  No.  487 
proposed  to  be  effective  October  16, 
1989  reflects  the  D-2  billing  determinant 
favored  by  Equitrans  which  is  lower 
than  the  currently  effective  D-2.  and  is 
based  on  the  Annual  Contract  Quantity 
contained  in  its  new  Rate  Schedule  CD- 
1  agreement 

This  proposed  effective  dates  of  the 
above  tariff  sheets  are  as  listed  above. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
fHing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
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with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  AH  such  protests  should  be 
filed  on  or  before  December  5, 1989. 
Protests  will  be  cooaidered  by  the 
CommissioD  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  In  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaabBlI. 
Secretary. 

[FR  Doc.  88-28324  Filed  12-t-«9;  MS  mm] 
soxma  cooc  «n7-oi-M 


(Docket  Na  T1imO-2-49-000] 

WlHston  Basin  Intcrststo  Pip««n«  Co; 
Gas  R^earcti  rnstJtuta  Funding  Unit 
Ai^iwtnwnt  Filing 

November  28, 1980. 

Take  notice  that  on  November  22, 
1989,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

First  Revised  Twentieth  Revised 
Sheet  No.  10 
Original  Volume  No.  1-A 

First  Revised  Fifteenth  Revised  Sheet 
Nail 

Twentieth  Revised  Sheet  No.  12 
Original  Volume  No.  1-B 

First  Revised  Ninth  Revised  Sheet  Na 
10 

First  Revised  Ninth  Revised  Sheet  No. 
11 
Original  Volume  No.  2 

Fifteenth  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  January  1, 1990. 

Williston  Basin  states  that  the  instant 
filing  reflects  the  inclusion  of  the  Gas 
Research  Institute  funding  unit  of  1.26 
cents  per  Dkt  (1.30  cents  per  Mcf),  as 
authorized  by  the  Commission  in  its 
"Opinion  Amending  and  Approving  Gas 
Research  Institute's  1900  Research 
Development  and  Demonstration 
Program  and  Related  Five-year  plan  for 
1990-1994."  issued  on  October  la  1989 
in  Docket  No.  RP89-187-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tariff  application  should  file 
a  petition  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washingtoa  DC  20428.  in 
accordance  with  the  Commission's 
Rules  211  end  214.  All  su  ::h  petitions  or 
protests  should  be  filed  m.  at  t>efore 
December  7,  isee.  Protr.sto  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  •  party 
to  the  proceeding  or  to  participate  as  • 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  tn^wctioa. 
LoisO.  CnheO. 
Secretary, 
[FR  Doc  89-28320  Filed  12-4-89;  8:45  am] 

SIUJNO  COOC  6717.«1-4I 

Office  of  Fossil  Energy 
[FE  Docket  No.  89-78-NQl 

Carson  Water  Co.;  Application  To 
Export  Natural  Gas  to  Mexico 

AQENCY:  Office  of  Fossil  Energy.  DOE 

action:  Notice  of  application  for 
blanket  authorizatioa  to  export  natural 
gas  to  Mexico. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DC^ 
gives  notice  of  receipt  on  November  6. 
1989,  of  an  application  filed  by  Carson 
Water  Company  (Carson)  requesting 
blanliet  authorization  to  export  from  the 
United  States  to  Mexico  up  to  4,000.000 
Mcf  of  nat\u^l  gas  over  a  two-year 
period  commencing  with  the  date  of  first 
delivery.  Carson  intends  to  use  existing 
pipeline  facilities  within  the  United 
States  and  at  the  international  border 
for  transportation  of  the  exported  gas. 
Carson  states  that  it  will  advise  the 
DOE  of  the  date  of  first  deUvery  and 
submit  quarterly  reports  detailing  each 
transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  No*.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
date:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  CMnments  are  to  be  filed  at  tiie 
address  listed  below  no  later  tlian  4:30 
p.m.,  e.s.t.,  January  4, 1990. 
ADDRESS:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy.  Room  3F-056.  FE-50.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATKMC 

Thomas  Dukes,  Office  of  FUels 
Programs,  Fossil  Energy,  U.S. 
Departmoit  of  Energy,  Forrestal 
Building.  Room  3F-056, 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-9Sea 


Diane  Stubbs,  Natural  Cas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-8067. 
SUPPLEMENTARY  nHFORMATIOK  Carsoo. 
a  wholly-owned  subsidiary  of 
Southwest  Gas  Corporation  (Southwest) 
located  in  Las  Vegas,  Nevada,  is  a 
landholding  and  natural  gas 
development  company  incorporated  in 
the  State  of  Nevada.  Carson  intends  to 
export  natural  gas  to  Mexico  for  spot 
market  sales,  primarily  to  the  Mexican 
local  distribution  company  exports  will 
be  provided  by  producers  in,  but  not 
limited  to,  Mexico  and  Texas,  and 
transported  in  the  United  States  to  the 
Mexican  border  by  El  Paso  Natural  Gas 
Company  (El  Paso).  Carson  wiH  arrange 
the  proposed  export  sales  through  its 
marketer,  Santa  Fe  Cas  Marketing 
(Santa  Fe),  a  division  of  Carson. 

Carson  states  that  all  export  sales  will 
result  from  arms-length  negotiations  and 
that  prices  will  be  determined  by  market 
conditions.  Carson  further  states  that  in 
addition  to  furthering  DOE  policy  goals 
of  enhancing  cross-border  competition 
in  the  marketplace,  that  the  adequate 
supply  of  gas  in  the  United  States' 
coupled  with  the  short-term  nature  of 
blanket  export  authority  requested  make 
it  unlikely  the  export  volumes  wo«dd  be 
needed  domestically  during  the  term  of 
the  authorization. 

Ifhis  export  application  will  be 
reviewed  under  section  3  of  the  natural 
Gas  Act  and  the  authority  contained  In 
DOE  Delegation  Order  Nos.  0204-111 
and  and  0204-127.  In  deciding  whether 
the  proposed  export  of  natm^  gas  is  in 
the  public  interest,  domestic  need  fiw  the 
gas  will  be  considered,  and  any  other 
Issue  determined  to  be  appropriate, 
including  whether  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  fi'eely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  these 
matters  as  they  relate  to  the  requested 
export  authority.  The  applicant  asserts 
that  there  is  no  current  need  for  the 
domestic  gas  that  would  be  exported 
imder  the  proposed  arrangements. 
Parties  opposing  this  arrangement  bear 
the  burden  of  overcoming  this  assertion. 
All  parties  should  be  aware  that  if  this 
blanket  export  application  is  granted, 
the  authorbution  may  permit  tiie  export 
of  the  gas  at  any  point  of  exit  on  the 
international  border  where  existing 
pipeline  facilities  vn  located. 

Carson  requests  that  an  authorization 
be  granted  on  an  expedited  basis.  A 
decision  on  Carson's  request  for 
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expedited  treatment  will  not  be  made 
until  all  responses  to  this  notice  have 
been  received  and  evaluated. 

NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321  et  seq.,  can  be 
accomplished  by  means  of  a  categorical 
exclusion.  On  March  27. 1989,  the  DOE 
pubUshed  in  the  Federal  Register  (54  FR 
12474)  a  notice  of  amendments  to  its 
guidelines  for  compliance  with  NEPA.  In 
that  notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE's 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notices  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 


oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Carson's  apphcation  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  Room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  e.s.t.,  Monday  through  Friday, 
except  Feder&l  holidays. 

Issued  in  Washington,  DC,  on  November 
28.1969. 
CUfford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Off  ice  of  Fossil  Energy. 

(FR  Doc.  89-28383  Filed  12-4-89;  8:45  am) 

BNJJNO  CODE  MSO-OI-M 


[FE  DOCKET  NO.  89-55-NQl 

JMC  Selkirk,  Inc.;  Application  for 
Auttiorizatlon  To  Import  Natural  Gas 

AGENCr.  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application  for 
authorization  to  import  natural  gas. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  tiie  Departinent  of  Energy  DOE 
gives  notice  of  receipt  on  August  11, 
1989,  of  an  application  filed  by  JMC 
Selkirk.  Inc.  (JMC  Selkirk)  for  long-term 
authorization  to  import  from  Paramount 
Resources  Ltd.  (Paramount),  up  to  a 
maximum  daily  quantity  (MDQ)  of 
23.000  Mcf  of  Canadian  natural  gas  to 
fuel  the  initial  unit  of  a  new 
cogeneration  faciUty  to  be  constructed 
at  the  site  of  the  General  Electric 
Company  plastics  facility  in  Selkirk, 
New  York.  JMC  Selkirk  requests 
authorization  to  import  the  gas 


beginning  on  an  intemiptible  basis  for  a 
six-month  testing  period,  and  thereafter 
on  a  firm  basis  for  15  years  commencing 
upon  commercial  operation.  The  79- 
megawatt  uiut  is  expected  to  commence 
commercial  operation  in  late  1991. 

The  apphcation  is  filed  under  section 
3  of  die  Natiiral  Gas  Act  (NGA)  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
date:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comment  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  e.s.t.,  January  4. 1990. 

ADDRESS:  Office  of  Fuels  Programs, 
Fossil  Energy.  Room  3F-056,  FE-50, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Stronach,  Office  of  Fuels 

Programs,  Fossil  Energy.  U.S. 

Department  of  Energy.  Forrestal 

Building,  Room  3F-056. 1000 

Independence  Avenue  SW.. 

Washington,  DC  20585,  (202)  586-9622; 
Diane  J.  Stubbs.  Natural  Gas  and 

Mineral  Leasing.  Office  of  General 

Counsel.  U.S.  Department  of  Energy. 

Forrestal  Building,  Room  6E-042. 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585.  (202)  586-6667. 
SUPPI.EMENTARY  INFORMATION:  JMC 
Selkirk,  a  Delaware  corporation  with  its 
principal  place  of  business  in  Boston, 
Massachusetts,  will  develop,  own  and 
operate  the  cogeneration  plant.  Bechtel 
Power  Corporation  has  been  selected  as 
the  turn-key  contractor  to  construct  the 
initial  unit.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  has 
agreed  to  purchase  electricity  under  a 
power  sales  agreement  that  was 
approved  by  the  New  York  Public 
Service  Commission  on  March  30, 1987. 

JMC  Selkirk  and  Paramount  have 
agreed  upon  the  terms  of  a  gas  purchase 
contract  that  will  be  executed  upon 
receipt  and  acceptance  of  all  necessary 
regulatory  authorizations.  Firm 
deliveries  of  gas  are  to  commence  upon 
commercial  operation  of  the  initial  unit 
after  intemiptible  deliveries  to  provide 
gas  for  testing  the  initial  unit  It  is  noted 
that  a  second,  250-megawati  unit  not 
encompassed  by  this  application,  is 
expected  to  commence  commercial 
operation  in  late  1993. 

The  point  of  delivery  would  be  the 
point  of  interconnection  between  the 
provincial  pipeline  systems  and 
TransCanada  Pipelines  Limited 
(TransCanada)  near  Empress,  Alberta. 
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JMC  Selkirk  would  be  responsible  for 
downstream  transportation  costs  via 
TransCanada,  Iroquois  Gas 
Transmission  System  (Iroquois)  szid 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  to  the  plant  site  in  Selkiric 
New  York.  The  initial  100  percent  load 
factor  rates  to  be  charged  by  Iroquois 
and  Tennessee  are  projected  to  be  $.41 
and  $.2012  per  MMBtu,  respectively. 

Both  Iroquois  (Docket  No.  CP89-634- 
000)  and  Tennessee  (Docket  No.  CP89- 
629-000)  have  applied  to  the  Fedreal 
Energy  Regulatory  Commission  (FERC) 
for  authority  under  section  7  of  the  NGA 
to  construct  facilities  and  to  transport 
the  gas. 

The  MDQ  of  23.000  Mcf  would  be 
subject  to  reduction  if  the  applicant 
takes  less  than  75  percent  of  the  annual 
contract  quantity  (MDQ  times  the 
number  of  days  in  the  contract  year]  and 
fails  to  make  up  the  deficiency  in  the 
succeeding  contract  year.  In  addition, 
according  to  the  application.  JMC 
Selkirk  would  be  required  to  pay 
Paramount  an  amount  equal  to  Uie 
product  of  the  deficiency  times  the 
applicable  commodity  rate,  plus  interest. 

The  price  for  firm  sales  at  the 
Empress,  Alberta,  delivery  point  would 
be  comprised  of  a  monthly  demand 
charge  and  a  commodity  charge  for  each 
MMBtu  of  gas  delivered.  The  demand 
charge  is  equal  to  the  average  demand 
charge  per  MMBtu  at  100  percent  load 
factor  for  provincial  pipeline  deliveries 
to  Empress,  Alberta,  and  any  monthly 
take-or-pay  liabilities.  The  commodity 
charge  would  initially  be  equal  to  $1.60 
(U.S.)  per  MMBtu.  less  the  100  percent 
load  factor  charge  for  provincial 
pipeline  deliveries  to  Empress,  Alberta. 
This  base  price  would  be  subject  to 
monthly  adjustments  based  on  changes 
in  a  pricing  index  comprised  of  the  gas 
cost  component  of  CNG  Transmission 
Corporation's  RQ  rate  schedule  and  the 
price  of  No.  6  fuel  oil  (Piatt's  Oilgram 
Price  Report,  spot  cargoes.  New  York 
harbor).  The  fuel  components  of  the 
pricing  index  would  be  weighted  based 
on  the  production  each  fuel  is  utilized  by 
Niagara  Mohawk  to  produce  electricity 
provided,  however,  that  in  no  event  will 
the  gas  component  be  less  than  one- 
third  of  the  fuel  index.  Either  party 
would  be  able  to  request  renegotiaboa 
of  the  commodity  price  and  method  of 
adjustment  at  the  end  of  any  contract 
year.  Absent  agreement,  there  wonld  be 
limited  provision  for  arbitration.  The 
express  purpose  of  arbitration, 
according  to  the  proposed  contract, 
would  be  to  produce  net-back  prices 
comparable  to  net-backs  under  other 
long-term  contracts  entered  into  by 
Alberta  producers. 


The  price  for  interruptible  sales  would 

be  a  one-part  price.  It  would  consist  of 
the  sum  of  the  commodity  price  for  firm 
sales  under  the  contract  and  either  the 
per  Mcf  demand  charge  at  100  percent 
load  factor  for  firm  sales  under  the 
contract  or  the  actual  cost  to  Paramount 
of  interrupbbie  transportation. 

The  decision  on  this  appbcation  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competibveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  coiuiderabon  in  determining 
whether  it  is  in  the  pubbc  interest  (49  FR 
6684,  February  22, 1984).  Other  matters 
to  be  considered  in  making  a  public 
interest  determine bon  in  a  long-term 
import  proposal  such  as  this  include  the 
need  for  the  gas  and  security  of  the  long- 
term  supply.  Parbes  that  may  oppose 
this  applicabon  should  conunent  in  their 
responses  on  the  issues  of 
compebbveness,  need  for  the  gas.  and 
security  of  supply  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is  in  the 
public  interest  because  the  volumes  are 
needed  by  the  proposed  new 
cogeneration  facility,  the  price  of  the  gas 
is  compebbve.  and  its  Canadian 
supplier  is  rehable.  Parbes  opposing  the 
import  arrangement  bear  the  burden  of 
overcoming  these  assertions. 

All  parbes  should  be  aware  that  if  the 
requested  import  is  approved,  the 
authorizabon  would  be  condiboned  on 
the  filing  of  quarterly  reports  indicating 
volumes  imported  and  the  purchase 
price. 

NEPA  Compliance 

The  Nabonal  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.) 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  acbons.  The 
FERC  is  currenUy  preparing  an 
Environmental  Impact  Statement  (EIS) 
in  FERC  Docket  Nos.  CP8e-629-000  and 
CP89-634-000  on  bie  impacts  of 
constructing  and  operating  the  proposed 
pipeline  facilibes.  The  DOE  is  a 
cooperating  agency  in  the  EIS  process 
and  any  natural  gas  import 
authorizabon  issued  concerning  the 
volumes  to  be  imported  would  be 
conditioned  upon  completion  of  that 
process.  No  final  decision  will  be  issued 
in  this  proceeding  unbl  the  DOE  has  met 
its  NEPA  responsibilibes. 

Public  Conunent  ProcediBes 

In  response  to  this  notice,  any  person 
may  file  a  protest,  mobon  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 


proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  applicabon  must 
however,  file  a  mobon  to  intervene  or 
notice  of  intervenbon.  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  applicabon  vnH  not  serve  to  make 
the  protestant  a  party  to  the  proceeding 
although  protests  and  comments 
received  from  persons  who  are  not 
parbes  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  applicabon.  All  protests. 
mobons  to  intervene,  nobces  of 
intervenbon,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulabons  in  10  CFR 
part  590. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  applicabon 
through  responses  to  this  nobce  by 
parbes.  including  the  parbes'  written 
comments  and  replies  thereto. 
Addibonal  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  addibonal  procedures  be  provided, 
such  as  addibonal  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
addibonal  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentabon  should 
identify  the  substanbal  quesbon  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentabon  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-tjrpe  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  addibonal  procedure  is 
scheduled,  notice  will  be  provided  to  aO 
parbes.  If  no  party  requests  addibonal 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  applicabon  and 
responses  filed  by  parties  pursuant  to 
this  nobce.  in  accordance  with  10  CFR 
590.316. 

A  copy  of  JMC  Selkirk's  appUcation  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  Room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a jn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  hobdays. 
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Issued  in  Waskkigtoa,  DC  November  28, 
1989. 
Clifford  P.  Tomasxew rfd. 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc  8&-28384  FUed  12-4-89:  8:45  am] 
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Roodplain  lnvolv«n«nt  WoBflc«Mon  for 
Subsurface  01  Production  Proi«ct; 
Caddo-PkM  Mand  Field.  Caddo, 
Parish.  LA 

AQENCV:  Office  of  Fossil  Energy.  DOD. 

ACTION:  Nobce  of  Qoodplain 
involvement 

summary:  The  Department  of  Energy 
(DOE)  proposes  to  fund  operations  by 
the  Improved  Gravity  Drainage  (IGD) 
Company  of  Houston  of  a  subsiiiface  oil 
production  demonstrabon  project  in  the 
Caddo-Pine  Island  Field,  Caddo  Parish. 
Louisiana,  under  a  cost-shared  grant 
This  project  is  a  research  and 
development  program  action  to  develop 
and  demonsbate  an  underground 
approach  to  secure  access  to  a  shallow, 
low  pressure  oil  reservoir  via  shafts  and 
entries,  and  aDowing  the  oil  to  drain  by 
gravity  into  high  angle  and  horizontal 
wells  into  the  mine  located  in  strata 
underneath  the  oil  reservoir.  Proposed 
surface-disturbing  activities  include 
three  evaluabon  wells,  two  mine  shafts 
and  associated  operabons,  fiowlines,  a 
salftwater  injecbon  well,  and  access 
roads.  All  surface  activibes  and  oil  and 
gas  waste  disposal  will  take  place 
outside  of  upland  wetlands  areas  which 
are  in  the  general  vicinity  of  the 
proposed  action.  Floodplains  involved 
include  Clyde  Place  Canal-Black  Bayou. 
In  accordance  with  DOE  regulabons  for 
compliance  with  flooplain/wetland 
environmental  review  requirements  (10 
CFR  part  10220).  DOE  will  prepare  a 
fioodplain/ wetland  assessment  which 
will  be  incorporated  into  an 
environmental  assessment  for  this 
proposed  acbon.  Maps  and  further 
inforraabon  are  available  from  DOE  at 
the  address  shown  below. 
date:  December  20, 1969. 
ADDRESS:  Address  comments  to  the 
Director,  U.S.  Department  of  Energy, 
Metairie  Site  Office.  900  Commerce 
Road  East  New  Orleans,  Louisiana 
70123. 

Issued  at  Washington.  DC  November  28, 
1989. 
Michael  R.  McEKvrath. 

Acting  Assistant  Secretary,  Fossil  Energy. 
(FR  Doc.  89-28382  Filed  12-4-89;  8:45  am] 
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EMVIRONWIENTAL  PROTECTIOH 
AGENCY 

[FRL-369V61 

Agancy  Information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnow  Nobce. 

siniMAflY:  In  compUance  with  tiie 
Paperwork  Reducbon  Act  (44  U.S.C. 
3501  et  seq.),  this  nobce  aimounces  that 
the  Informabon  Collecbon  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment  The  ICRs  describe  the  nature 
of  the  information  collecbon  and  their 
expected  costs  and  burdens:  where 
appropriate,  they  include  the  actual  data 
collecbon  instruments. 
date:  Comments  must  be  submitted  on 
or  before  January  4. 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  NSPS  for  Equipment  Leaks  of 
VOC  in  the  Synthetic  Organic  Chemical 
Manufarturing  Indusby.  (IRC  #0662.03; 
OMB  «2060-0012).  This  is  a 
reinstatement  of  a  previously  approved 
collection. 

Abstract-  Owners  or  operators  of 
plants  producing  any  organic  chemical 
must  keep  records  of  VOC's  emission 
from  process  equipment  leaks  at  various 
intervals.  They  must  also  submit  reports 
of  these  leaks  and  VOC's  emission  to 
EPA.  EPA  uses  these  data  to  determine 
industry's  compliance  with  the 
standards. 

Burden  Statement-  The  public 
reporting  burden  for  this  collecbon  of 
information  is  esbmated  to  average  9.42 
hours  per  response  for  reporting,  and  80 
hours  aimually  per  recordkeeper.  This 
estimate  includes  the  bme  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  fiie  collecbon  of  informabon. 

Respondents:  Owners /operators  of 
synthetic  organic  chemical 
manufacturing  industry. 

Estimated  No.  of  Respondents:  1.162. 

Estimated  Total  Annual  Burden  on 
Respondents:  123.826  hours. 

Frequency  of  collection:  Semi- 
annually. 

Title:  NSPS  for  Metallic  Mineral 
Processing  Plants  (Subpart  LL).  (ICR 
#0982.03;  OMB  #2060-0016).  This  is  a 
reinstatement  of  a  previously  approved 
collection. 


Abstract  Owners/(^>erators  must 
notify  EPA  of  construcbon, 
modificabons,  startups,  shutdowns,  date 
and  results  of  inibal  performance  test 
Owners/operators  of  facilities  using  any 
wet  scrubbing  device  must  Install 
calibrate,  and  maintain  continuous 
monitoring  devices  to  measure  pressure 
drop  and  flow  rate.  AVeekly  records  of 
the  pressure  drop  and  flow  rate  must  be 
maintained,  and  semi-annual  re;>orts 
must  be  submitted  when  pressure  drop 
and  flow  rate  differ  from  the  most  recent 
performance  test  EPA  uses  these  data 
to  determine  compliance  with  the 
standards. 

Burden  Statement  The  public 
reporting  burden  for  this  collecbon  of 
information  is  estimated  to  average  34 
hours  per  response,  with  two  responses 
per  respondent  and  62.5  annual  hours 
per  recordkeepers.  This  esbmate 
includes  the  bine  needed  to  review 
instrucbons,  search  existing  data 
sources,  gather  the  data  needed  and 
complete  and  review  the  coDecbon  of 
informabon. 

Respondents:  Owners/operators  of 
metallic  mineral  processing  plants. 

Estimated  No.  of  Respondents.  11. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,436  hours. 

Frgguency  of  Collection:  Semi- 
annually. 

Send  comments  regarding  the  burden 
esbmates.  or  any  other  aspect  of  the 
informabon  collecbons,  including 
suggesbons  for  reducing  the  burdens,  to: 

Sandy  Farmer, 

U.S.  Environmental  Protection  Agency, 

Information  Policy  Branch, 

401 M  Sbeet  SW.. 

WasJiington.  DC  20460 

and 
Nicolas  Garcia, 

Office  of  Management  and  Budget 
Office  of  informabon  and  Regulatory 

Affairs, 
726  Jackson  Place,  NW.. 
Washington.  DC  20530. 

Dated:  November  27, 1989. 
Richard  Westlund, 

Acting  Director  Information  and  Regulatory 
Systems  Division. 

(FR  Doc.  88-28381  Filed  12-4-89;  8:45  am] 
BILUNO  CODE  tSSO-MMi 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

AOENCv:  Federal  Deposit  Insurance 
Corporabon. 


5027B 
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action:  Notice  of  information  collection 
submitted  to  0MB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act. 

summary:  The  submission  is 

summarized  as  follows: 

Type  of  Review:  Revision  of  a  currently 

approved  collection. 
Title:  Consolidated  Reports  of  Condition 

and  Income  (Insured  State 

Nonmember  Commercial  and  Savings 

Banks). 
Form  Number  FFIEC  031.  032,  033.  034. 
OMB  Number  3064-0052. 
Expiration  Date  of  Current  OMB 

Clearance:  August  31. 1990. 
Frequency  of  Response:  Quarterly. 
Respondents:  Insured  state  nonmember 

commercial  and  savings  banks. 
Number  of  Respondents:  8,053. 
Number  of  Responses  Per  Respondent: 

4. 
Total  Annual  Responses:  32.212. 
A  verage  Number  of  Hours  Per 

Response:  21.94. 
Total  Annual  Burden  Hours:  706,624. 
OMB  Reviewer  Gary  Waxman.  (202) 

395-7340,  Office  of  Information  and 

Regulatory  Affairs,  Office  of 

Management  and  Budget  New 

Executive  Office  Building. 

Washington.  DC  20503. 
FIDO  Contact-  John  Keiper.  (202)  898- 

3810,  Assistant  Executive  Secretary, 

Room  6096,  Federal  Deposit  Insurance 

Corporation,  550 17th  Steet.  NW., 

Washington.  DC  20429. 
Comments:  Comments  on  this  collection 

of  information  are  welcome  and 

should  be  submitted  on  or  before 

January  4. 1990. 

A00NESSC8:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 

SUPPUEMENTARY  INFORMATION:  The 

FDIC  is  submitting  for  OMB  review 
changes  to  the  FFIEC  Consolidated 
Reports  of  Condition  and  Income  (Call 
Reports)  filed  quarterly  by  insured  state 
nonmember  commercial  and  savings 
banks.  These  changes  will  fulfill  two 
objectives:  (1)  To  provide  the  banking 
agencies  with  sufficient  data  to  permit 
the  monitoring  of  banks'  risk-based 
capital  levels,  while  limiting  the  amount 
of  information  reported  by  individual 
banks  on  the  basis  of  bank  size  and 
capital  level  and  (2)  to  provide  other 
data  considered  necessary  for  bank 
supervisory  purposes,  particularly  with 
respect  to  the  nature  and  extent  of 
banks'  off-balance  sheet  activities. 
These  changes  will  be  implemented 
through  the  adoption  of: 


(1)  A  new  risk-based  capital  schedule 
(Schedule  RC-R),  including  a  simplified 
risk-based  capital  test  for  banks  with 
less  than  $1  billion  in  total  assets  whose 
outcome  will  determine  whether  such 
banks  are  exempt  from  completing  the 
entire  schedule; 

(2)  A  revised  version  of  the  current 
o^-balance  sheet  schedule  (Schedule 
RC-L); 

(3)  Modifications  of  existing  items  or 
the  addition  of  new  items  in  five  other 
schedules  applicable  to  all  reporting 
banks: 

(a)  The  reclassification  on  the  balance 
sheet  (Schedule  RC)  of  surplus 
(additional  paid-in  capital)  related  to 
perpetual  preferred  stock; 

(b)  A  more  detailed  breakdown  in  the 
securities  schedule  (Schedule  RC-B)  of 
bank  holdings  of  "U.S.  Government 
agency  and  corporation  obligations"  and 
"Securities  issued  by  states  and 
political  subdivisions  in  the  U.S."  with 
the  present  item  for  taxable  municipal 
securities  moved  to  a  memorandum 
item; 

(c)  A  new  memorandum  item  in  the 
deposit  schedule  (Schedule  RC-E)  for 
foreign  currency  denominated  deposits 
(in  domestic  offices); 

(d)  A  new  item  for  noncumulalive 
perpetual  preferred  stock  and  related 
surplus  (and  a  new  item  on  qualifying 
intangibles  for  national  banks  only)  in 
the  memoranda  schedule  (Schedule  RC- 
M);and 

(e)  A  new  memorandum  item  for  the 
number  of  deposit  accounts  of  $100,000 
or  less  in  the  schedule  for  deposit 
insurance  data  (Schedule  RC-O);  and 

(4)  The  addition  of  a  new 
memorandum  item  on  nonaccrual 
residential  mortgages  in  the 
supplemental  schedule  (Schedule  RC-D 
completed  only  by  savings  banks. 

The  effective  data  for  these  reporting 
changes,  if  approved,  will  be  the  March 
31, 1990.  report  date,  except  for  the 
change  to  Schedule  RC-O  which  will 
take  effect  as  of  June  30, 1990. 
Nonetheless,  as  is  customary  for  Call 
Report  changes,  banks  may  provide 
reasonable  estimates  for  any  of  the  new 
items  in  their  March  31, 1990,  Call 
Reports  for  which  the  requested 
information  is  not  readily  available. 

Dated:  November  29, 1989. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

[FR  Doc.  89-28338  Filed  12-4-89:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

First  Bancorporation  of  Ohio,  et  al^ 
Applications  To  Engaga  de  Novo  in 
Permissibia  Nonbanldng  Activitias 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
lB43(c)(8))  and  9  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Oie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  apphcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  27, 1989. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland,  Ohio  44101: 

1.  First  Bancorporation  of  Ohio, 
Akron,  Ohio;  to  engage  de  novo,  through 
its  subsidiary,  Bancorp  Trust  Company, 
National  Association,  Naples,  Florida,  in 
trust  company  activities  pursuant  to 
S  225.25(b)(3)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
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South  LaSalle  Street  Chicago,  Illinois 
60680: 

1.  Citizens  Bancshares,  Inc.  Walnat 
Illinois;  to  engage  de  novo  in  insurance 
agency  activities  in  a  small  town 
pursuant  to  {  225.25(b)(8)(iii)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  condacted  in  the  Villages  of 
Ohio  and  Walnut  Illinois. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  U.S.  Bancorp,  Portland.  Oregon;  to 
engage  de  novo  through  a  yet-to-be- 
named  re-insurance  company,  in 
underwriting  credit-related  insurance 
pursuant  to  S  225.25(b)(8)(t)  of  the 
Board's  Regulation  Y. 

Board  of  Covemore  of  the  Federal  Reserve 
System,  November  29. 1989. 
William  W.  WOm, 
Secretary  of  the  Board. 
[FR  Doc.  69-28341  Filed  12-4-89:  8:45  am) 

BIUJNO  OOOE  U10-01-II 


Norwest  Corp.;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Boards  Refmlation  Y  (12  CFR  225.23 
(a)(2)  or  (f)  for  the  Board's  approval 
under  section  4(c)(B)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(6])  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  it  Usted  in  section  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^raut  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
at  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsoxmd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 


identifying  specifically  any  questiont  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  22, 
19%. 

A.  Federal  Raserva  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  First  Interstate 
Management  Services  of  Wisconsin, 
Inc.,  Sheboygan,  Minnesota,  and  thereby 
engage  in  management  consulting 
activities  pursuant  to  9  225.25(bXll); 
and  courier  services  to  be  conducted  in 
connection  with  data  processing 
activities  pursuant  to  9  225.25(b)(10)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  29. 1989. 
WilUam  W.  WOes, 
Secretary  of  the  Board. 
[FR  Doc.  89-28342  Filed  12-4-89:  8:45  am] 

BUXWQ  CODE  eZKHJVM 


Star  Banc  Corp.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergars  of  Bank 
Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
^plication  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  siunomrizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  ottliarwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  dian 
December  22. 1989. 


A.  Fedecri  Reserve  Bank  of  Cleveland 
(John  J.  Wbcted,  jr..  Vice  President)  1455 
East  Sixth  Stiwt  Cleveland.  Ohio  44101: 

1.  Star  Banc  Corporation,  Cincinnati, 
Ohio;  to  acquire  100  percent  of  die 
voting  shares  of  Fir-Ban,  Inc.  Verona. 
Kentucky,  and  thereby  indirectly 
acquire  Verona  Bank,  Verona.  Kentucky. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond,  Virginia 
23261: 

1.  POT,  Inc.,  Princeton,  West 
Virginia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Flat  Top  B«nkshares, 
Inc.,  Bluefield.  West  Virginia,  and 
thereby  indirecUy  acquire  The  Flat  Top 
National  Bank  of  Bluefield,  Bluefield, 
West  Virginia,  and  Peoples  Bank  of 
Bluewell,  Bhiewell.  West  Virginia;  and 
First  Community  Bancshares,  Inc., 
Princeton,  West  Virginia,  and  thereby 
indirecdy  acquire  First  Community 
Bank,  Inc.,  Princeton,  West  Virginia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Fanners  National  Bancorp,  Inc., 
Genesco,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  woodhull  State 
Bank,  WoodhuU,  Illinois. 

D.  Federal  Reserve  Bank  of  St  Louit 
(RandaH  C.  Sumner,  Vice  President)  411 
Locust  Stireet  St  Louis,  Missouri  63166: 

1.  Com  Belt  Bancorp.  Inc.,  Pittsfield, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Com  Belt  Bank  and 
Trust  Company,  Pittsfield,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  29, 1988. 
WimamW.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc  89-28343  FUed  12-4-89: 8:45  am] 

HLUNO  COOC  KKHJl-M 


Tha  Toronto-Dominion  Bank; 
Proposals  To  Undarwrtte  and  Deal  In 
Certain  Securities  to  s  Limited  Extant, 
Conduct  Prtvata  Placements  of  All 
Types  of  Securities  as  Agent,  and 
Engage  In  Other  Securities-Related 
Activities 

The  Toronto-Dominion  Bank,  Toronto. 
Ontario,  Canada  ("Appficant"),  has 
applied,  pursuant  to  section  4(c)(8]  of 
die  Bank  Holding  Company  Act  (12 
U.S.C  t843(c)(8))  (die  "Act")  and 
9  225.2S(a)(3)  of  die  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)),  for  prior 
approval  to  engage  dirotigh  Toronto 
Dominion  Securities  Corp.  ("Company") 
in  the  following  activities:  {1) 
Underwriting  and  dealing,  to  a  limited 
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extent,  in  commercial  paper  (which  will 
be  of  prime  quality,  short-term,  sold  in 
minimum  denominations  of  $100,000. 
and  exempt  from  registration 
requirements  of  the  Securities  Act  of 
1933),  municipal  revenue  bonds 
(including  industrial  development  bonds 
that  are  limited  to  "public  ownership" 
industrial  development  bonds,  where 
the  Issuer  or  the  governmental  unit  on 
behalf  of  which  the  banks  are  issued  is 
the  sole  owner  of  the  financed  facility), 
1-4  family  mortgage-related  securities, 
and  consimier  receivable-related 
securities  ("ineligible  securities");  (2)  the 
placement,  as  agent  for  issuers,  of  all 
types  of  obligations  and  securities, 
registered  and  nonregistered;  (3) 
providing  financial  and  transaction 
advice,  including  (i)  advice  in 
connection  with  mergers  and 
acquisitions,  divestitures,  financing 
transactions,  capital  structuring,  loan 
syndications,  interest  rate  swaps, 
interest  rate  caps,  and  similar  currency 
and  interest  rate  transactions;  (ii)  acting 
as  broker  with  respect  to  interest  rate 
swaps,  caps,  and  similar  currency  and 
interest  rate  transactions;  and  (iii) 
providing  valuations  and  fairness 
opinions  in  eonnection  with  mergers, 
acquisitions,  and  similar  transactions; 
(4)  providing  securities  brokerage  and 
investment  advice  on  a  combined  basis 
("full-service  brokerage")  to  institutional 
and  retail  customers;  (5)  arranging  for 
sales  of  loans  or  other  extensions  of 
credit  originated  by  affiliated  and 
unaffiliated  lenders  as  agent;  and  (6) 
providing  financial  advice  to  Canadian 
federal,  provincial,  and  municipal 
governments  and  their  agents  with 
respect  to  the  issuance  of  their  seciirities 
in  the  United  States.  Company  would 
conduct  the  proposed  activities  on  a 
nationwide  basis. 

Applicant  also  proposed  to  engage, 
through  Company,  as  an  incident  to  the 
underwriting  activities  described  above, 
in  hedging  its  positions  by  engaging  in 
forward,  futures,  options,  and  options  on 
futures  contracts.  Company  is  currently 
authorized  to  underwrite  and  deal  in 
obligations  that  state  member  banks  are 
permitted  to  underwrite  and  deal  in 
under  the  Glass-Steagall  Act. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  prior  Board  approval,  engage 
directly  or  indirectly  in  any  activities 
"which  the  Board  after  due  notice  and 
opportimity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

Applicant  has  applied  to  underwrite 
and  deal  in  ineligible  securities  as  set 


forth  in  the  Board's  Orders  approving 
those  activities  for  a  number  of  bank 
holding  companies,  with  certain 
exceptions.  See,  e.g..  Chemical  New 
York  Corporation,  The  Chase 
Manhattan  Corporation,  Bankers  Trust 
New  York  Corporation,  Citicorp. 
Manufacturers  Hanover  Corporation, 
and  Security  Pacific  Corporation,  73 
Federal  Reserve  Bulletin  731  (1987);  and 
Citicorp.  J.P.  Morgan  &  Co.  Incorporated, 
and  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
473  (1987).  In  particular.  Applicant  has 
proposed  that  certain  of  the  limitations 
placed  on  the  underwriting  and  dealing 
activities  in  the  above  Orders  be  limited 
to  Applicant's  U.S.  operations. 

The  Board  has  also  approved  the 
private  placement  of  all  types  of 
obligations  and  securities  under  certain 
limitations.  See  J.P.  Morgan  &  Company 

Incorporated, Federal  Reserve 

BulleUn (November  22. 1989); 

Bankers  Trust  New  York  Corporation, 

Federal  Reserve  Bulletin 

(October  30, 1989).  Applicant  has  agreed 
to  comply  with  most  of,  the  limitations 
placed  on  those  activities,  with  certain 
exceptions.  In  particular.  Applicant  has 
proposed  that  certain  of  the  hmitations 
placed  on  the  private  placement 
activities  in  the  above  Orders  be  limited 
to  Applicant's  U.S.  operations. 

Applicant  has  applied  to  engage  in 
providing  financial  and  transaction 
advice  pursuant  to  the  Board's  Orders  in 
Signet  Banking  Corporation,  73  Federal 
Reserve  Bulletin  59  (1987)  and  The 
Nippon  Credit  Bank,  Ltd.,  75  Federal 
Reserve  Bulletin  308  (1989).  The  Board 
approved  the  brokerage  of  interest  rate 
and  currency  swaps  in  The  Sumitomo 
Bank,  Limited,  75  Federal  Reserve 
Bulletin  582  (1989). 

Applicant  has  applied  to  engage  in 
full-service  brokerage  activities  as  set 
forth  in  the  Board's  Orders  approving 
those  activities  for  a  number  of  bank 
holding  companies.  See,  e.g..  First  Union 
Corporation,  75  Federal  Reserve  Bulletin 
645  (1989);  SouthTrust  Corporation,  75 
Federal  Reserve  Bulletin  647  (1989);  The 
Bank  of  New  England  Corporation,  74 
Federal  Reserve  Bulletin  700  (1988). 

In  addition,  the  Board  has  previously 
approved  acting  as  financial  advisor  to 
Canadian  goemmental  entities  and  their 
agents.  See,  e.g.,  Canadian  Imperial 
Bank  of  Commerce.  74  Federal  Reserve 
Bulletin  571  (1988).  Finally,  the  proposed 
activity  of  arranging  loan  sales  is 
encompassed  within  the  authorization  of 
S  225.25(b)(1)  of  the  Baord's  Regulation 
Y,  12  CFR  225.25(b)(1).  See  Bryn  Mawr 
Bank  Corporation,  74  Federal  Reserve 
Bulletin  329  (1988). 


Applicant  contends  that  approval  of 
the  application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377),  which  prohibits  the 
affiliation  of  a  member  bank  with  a  firm 
that  is  "engaged  principally"  in  the 
"underwriting,  public  sale  or 
distribution"  of  securities.  Applicant 
contends  that  it  would  not  be  "engaged 
principally"  in  underwriting  or  dealing 
in  bank-ineligible  securities  on  the  basis 
of  its  commitment  not  to  engage  in  such 
activities  in  an  amount  exceeding  10 
percent  of  Applicant's  gross  revenue  in 
any  rolling  two-year  period.  See  Board's 
Order  dated  September  21. 1989.  In 
addition.  Applicant  contends  that  the 
proposed  placement  activities  do  not 
raise  an  issue  under  section  20  in  that 
the  proposed  activities  do  not  differ  in 
any  material  respect  from  those 
approved  in  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve  Bulletin 
138  (1987),  and  Securities  Industry  Ass'n 
V.  Board  of  Governors.  807  F.2d  1052 
(D.C.  Cir.  1986),  cert,  denied,  483  U.S. 
1005  (1987). 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  issues  raised  by  the  proposal 
under  the  Act.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  Act. 

Any  views  or  requests  for  a  hearing 
should  be  submitted  in  writing  and 
received  by  WiUiam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  January  4, 1989. 
Any  request  for  a  hearing  must,  as 
required  by  §  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  conmienting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Novemtwr  29. 1989. 
WUliam  W.  WUes. 
Secretary  of  the  Board. 

|FR  Doc.  8*^28344  Filed  12-4-89;  8:45  am) 

MLLMQ  COOC  6310-01-M 


Federal  Register  /  Vol.  54,  No.  232  /  Tuesday.  December  5,  1989  /  Notices 


50281 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531,  et  seq.]: 
Applicant-  University  of  Nevada.  Las 

Vegas.  Las  Vegas,  NV;  PRT-742984 

The  applicant  requests  a  permit  to 
place  desert  tortoises  [Gopherus 
agassizii)  in  temperature-controlled 
rooms  and  draw  blood  from  the 
tortoises  via  cardiac  puncture  to 
measure  the  effect  of  cold-acclimation 
on  blood-gas  transport  in  this  species. 
The  tortoises  will  be  obtained  on  loan 
from  the  Nevada  Department  of 
WUdlife. 
Applicant-  Reynolds  Electrical  & 

Engineering  Co.,  Inc.,  Las  Vegas,  NV, 

PRT-744522 

The  applicant  requests  a  permit  to 
capture,  mark,  weigh,  attach  radio 
transmitters,  and  release  desert 
tortoises  [Gopherus  agassizii)  on  the 
Nevada  Test  Site  in  Nye  County, 
Nevada,  for  scientific  research  purposes. 
Applicant  also  requests  authorization  to 
salvage  road-killed  specimens  and  parts, 
including  shells,  found  on  the  Test  Site. 

Applicant-  Institute  for  Conservation 
Biology,  c/o  Stanford  University. 
Stanford,  CA,  PRT-744580 
The  applicant  requests  a  permit  to 
live-trap  salt  marsh  harvest  mice 
{Reithrodontomya  raviventris)  in  tidal 
and  diked  marsh  on  Central  San 
Francisco  Bay  near  Corte  Madera. 
California,  to  established  whether  this 
species  exists  on  land  that  has  been 
designated  for  construction  of  a  flood 
control  beirrier.  Any  mice  trapped  will 
be  sexed.  weighed,  assessed  for 
reproductive  condition  and  immediately 
released. 

Applicant  Knoxville  Zoological 
Gardens.  Knoxville.  TN,  PRT-744704 
The  applicant  requests  a  permit  to  - 
import  one  captive  bom  male  drill 
[Papio  leucophaeus]  from  the  Burgers' 
Zoo.  The  Netherlands,  for  purposes  of 
zoological  display  and  captive  breeding. 
Applicant-  Hawthorn  Corporation, 
Grayslake.  IL  PRT-744705 
The  applicant  requests  a  permit  to 
import  four  male  and  five  female  tigers 
[Panthera  tigris)  from  Japan.  The  tigers 
were  bom  to  applicant's  tigers  while  on 
tour  in  Japan  and  will  be  imported, 
reexported  and  reimported  for  display 
and  breeding  purposes. 


Applicant-  Michael  J.  O'Farrell.  Las 

Vegas,  NV.  PRT-744707 

The  applicant  requests  a  permit  to 
live-trap,  mark,  measure,  and  release 
Stephen's  kangaroo  rats  [Dipodomya 
Stephens!)  throughout  this  species' 
historic  range  in  California  for  survey 
and  research  purposes. 
Applicant:  Jones  &  Stokes  Associates, 

Inc.,  Sacramento.  CA,  PRT-744677 

The  applicant  requests  a  permit  to 
live-trap,  radio-collar,  sex.  weigh,  tag, 
draw  blood  and  release  San  Joaquin  kit 
foxes  [Vulpes  macrotis  mutica)  in  Fort 
Himter  Liggett  Monterey  County, 
California  to  determine  kit  fox  habitat 
use,  movement  home  range,  probable 
causes  of  mortality,  use  of  artificial 
dens,  food  habits,  food  preferences  and 
the  effects  of  operation  of  the  U.S.  Army 
Corps  of  Engineers  Multi-Purpose  Range 
Complex  on  kit  foxes. 
Applicant:  San  Diego  Wild  Animal  Park, 

San  Diego.  CA.  PRT-744556 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  drill 
{Papio  leucophaeus)  from  the  Haimover 
Zoo.  West  Germany,  for  the  purpose  of 
captive  propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  432,  4401  N.  Fairfax  Dr..  Arlington. 
VA  22203.  or  by  writing  to  the  Director. 
U.S.  Office  of  Management  Authority, 
P.O.  Box  3507,  Arlington,  Virginia  22203- 
3507. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  niunber  when  submitting 
conmients. 

Dated  November  29, 1988. 
KaranWUMHi. 

Acting  Chief  Branch  ofPermitM.  US.  Office  of 
Management  Authority. 
[PR  Doa  89-28333  Filed  12-4-89;  8:45  am] 
MXHM  coot  4S10-W-M 


Avallabinty  of  an  Environmental 

Assessment  ar>c!  Receipt  of  en 
Appiicatlon  tor  an  Incidental  Take 
Permit  for  tfie  Proposed  State 
Correctional  Facility  Near  Delano,  CA 

AOCflCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnow:  Notice. 

summary:  The  California  Department  of 
Corrections  (CDC)  has  applied  to  the 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 


section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  application  has  been 
assigned  permit  Number  PRT  744882. 
The  proposed  permit  which  is  for  a 
period  not  to  exceed  50  years,  would 
authorize  the  incidental  take  of  three 
endangered  species;  San  Joaquin  kit  fox 
[Vulpes  macrotis  mutica),  blunt-nosed 
leopard  lizard  [Gambelia  alius),  and 
Tipton  kangaroo  rat  [Dipodomya 
nitratoides  nitratoides).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  and  operation  of  a  2,450- 
bed  prison  on  a  634.83-acre  site  near 
Delano,  Kera  County,  California. 

The  Service  has  prepared  an 
enviroiunental  assessment  (EA)  for  the 
incidental  take  permit  application.  The 
Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  signed  before  30 
days  from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  PoUcy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
appUcation  and  EA  should  be  received 
on  or  before  January  4. 1990. 

address:  Comments  regarding  the 
adequacy  of  the  EA  should  be 
addressed  to:  Mr.  Wayne  S.  White.  Field 
Supervisor,  U.S.  Fish  and  Service, 
Sacramento  Field  Station,  2800  Cottage 
Way,  Room  #1823,  Sacramento, 
California  95824-1846.  Interested  parties 
may  comment  on  the  application  by 
submitting  written  views,  arguments,  or 
data  to:  Director,  U.S.  Office  of 
Management  Authority.  P.O.  Box  3507, 
Arlington.  Virginia  22203-3507.  Please 
refer  to  the  file  number  PRT  74482  when 
submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  E.  Lehman.  U.S.  Fish  and 
Wildlife  Service.  Sacramento  Field 
SUtion,  2800  Cottage  Way.  Room  #1823. 
Sacramento.  California  95825-1846  (916/ 
978-4866  or  FTS  460-4866).  Individuals 
wishing  copies  of  the  EA  for  review 
should  immediately  contact  the  above 
individual  Individuals  wdshing  a  copy  of 
the  incidental  take  permit  application 
should  immediately  contact  Susan 
Lawrence  of  the  Office  of  Management 
Authority  (703/358-2104  or  FTS  921- 
2104). 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species,  like  the  San  Joaquin 
kit  fox,  blunt-nosed  leopard  lizard,  and 
Tipton  kangaroo  rat  However.  th»» 
Service,  under  limited  circumstances, 
may  issue  permits  to  take  endangered 
vnldlife  species  if  such  taking  is 
incidental  to,  and  not  the  purpose  of 
otherwise  lawful  activities.  Regulations 
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KOTeming  permiU  for  endangered 
species  are  at  50  CFR  17.22. 

The  CDC  plims  to  construct  euuI 
operate  a  prison  on  a  634.83-acre  parcel, 
which  is  located  approxiraateiy  3  miles 
northwest  of  Delano,  Kem  County. 
California.  The  parcel  includes  the 
western  half  of  Section  5  and  the 
eastern  half  of  Section  6  in  Township  25 
South.  Range  25  East  (Mount  Diablo 
Baseline  Meridian).  The  proposed  State 
correctional  facility  consists  of  a  2.450- 
bed  prison  that  comprises  a  1,750-bed 
reception  center,  500-bed  medium- 
security  facility,  and  200-bed  minimum- 
secority  support  bdUty.  Other  facility 
structures  include  a  warehouse,  vehicle 
maintenance  building,  tire  station, 
central  kitchen  building,  and  a  firing 
range.  These  structures  will 
permanently  eliminate  287.32  acres  of 
endangered  species  habitat  In  addition, 
operation  activities  (e.g.,  driving  to  and 
from  facility)  may  effect  additional  take 
of  endangered  species  remaining  on  the 
unused  portion  of  parcel  or  adjoining 
land.  CDC  proposes  to  compensate  the 
incidental  take  via  several  on-site  and 
off-site  mitigation  measures.  Such 
measures  include  the  off-site  acquisition 
and  fencing  of  514  acres  of  endangered 
species  habitat,  a  maintenance 
endowment  of  $514,200  for  the  acquired 
habitat,  the  revegetation  of  disturbed 
sites  outside  the  prison  operation  area 
with  native  plants,  the  attempted 
removal  of  endangered  species  from  the 
future  operation  area,  and  various  on- 
site  measures  to  be  undertaken  by  CDC 
during  construction  and  operation  of 
their  facility. 

Although  the  CDC  considered  two 
alternative  sites,  both  parcels  were 
rejected  because  of  endangered  species 
impacts,  impacts  to  adjoining 
agricultural  lands,  local  concerns,  and/ 
or  high  acqulsitisn  cost.  CDC  maintains 
that  the  failure  to  complete  this  project 
at  "the  selected  site  would  result  in 
unacceptably  high  levels  of  inmate 
overcrowding^  in  the  state-wide  prison 
system."  The  selection  of  either 
alternative  site  would  result  in  a 
construction  delay  of  seven  months  to  a 
year  according  to  the  CDC.  Selection  of 
a  new  alternative  site  would  delay 
construction  an  additional  year. 

Dated  ^k)veInt>ef  3a  198Bi 

Susan  LawnoGB. 

Acting  Chief,  Branch  ofPermta,  VS.  Ofpc»  of 
Management  AuUtority. 

[FR  Doc  89-28352  Fikd  12-4-40;  hAS  am) 
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Minerals  Managanwnt  Sarvica 

Refunds  Due  Payor*  sa  a  Raaidt  of 
Federal  Raguiatory  Commission 
Orders  Noa.  451  and  45  t-A 

November  28, 1980. 

AQENCY:  Minerals  Management  Service 

(MMS),  Interior. 

action:  Notice  to  stop  2-year  period 

under  Section  10  of  the  Outer 

Continental  Shelf  Landa  Act 

SUMMirr  The  purpose  of  this  Notice  is 
I  to  announce  that  the  2-year  period 
prescibed  in  Section  10  of  thie  Outer 
Continental  Shelf  Lands  Act  is  stopped 
for  refund  requests  resulting  from  a 
recent  court  decision  invalidating 
Federal  Energy  Regulatory  Commission 
(FERq  Order  Nos.  451  and  451-A. 
EFFECTIVE  DATE:  December  5, 1989. 
ADDRES6ES:  All  written  requests  for 
further  information  should  be  submitted 
to  the  Minerals  Management  Service, 
Royalty  Management  Program,  Colorado 
80225,  Attention:  Dennis  C  Wbitcomb. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dennis  Whitcomb,  Rules  and 

Procedures  Branch,  FTS  328-3432.  (303) 

231-3432. 

SUPPLEMENT  ART  INFORMATION: 

I.  Background 

The  FERC  Ordn-  No.  451  which  was 
published  in  the  Federal  Register  on  July 
18, 1986  (51  FR  22166).  allowed 
producers  to  renegotiate  the  prices  they 
received  for  interstate  gas  qualifying 
under  NGPA  sections  104  and  106  (old 
interstate  gas).  Under  Order  No.  451, 
which  was  effective  July  18, 1986, 
producers  were  allowed  to  negotiate 
with  their  purchasers  for  a  price  higher 
than  the  then  current  NGPA  maximum 
lawful  price  (MLP)  for  any  of  their  old 
interstate  gas,  up  to  a  price  equal  to  the 
MLP  for  Post-1974  gas. 

Producers  could  obtain  a  higher  price 
for  their  old  interstate  gas  through  price 
nomination  under  the  "Good  Faith 
Negotiation"  (GFN)  procedures  or 
through  voluntary  renegotiations  with 
their  purchasers  outside  of  the  scope  of 
the  GFN  procedures.  The  GFN 
procedures  also  authorized  purchasers 
to  negotiate  lower  prices  for  new  gas 
under  any  contracts  covering  both  old 
and  new  interstate  gas.  Under  Order  No. 
451,  the  GFN  procedures  could  not  be 
implemented  until  after  October  31, 
1986,  however,  voluntary  negotiations 
could  commence  any  time  after  July  m, 
1988.  Order  No.  451  also  provided  for 
certain  gas  contracts  to  be  abandoned  if 
negotiations  under  the  GFN  procedures 
were  not  successful.  Once  abandoned, 
that  gas  was  eli^ble  for  prices  up  to  the 


MLP  for  PoBt-1974  gas  uf^ler  any  new 
contract  that  the  producer  could  secure. 
Under  Order  No  451-A,  which  was 
published  in  the  Federal  Register  on 
December  24, 1986  (51  FR  46762),  FERC 
modified  and  clarified  the  procedures 
for  price  renegotiations  and  extended 
the  starting  date  of  the  implementation 
of  GFN  procedures  to  after  January  23, 
1987. 

On  February  5, 1988.  FERC  issued 
Order  Na  400,  which  was  published  in 
the  Federal  Register  on  February  12, 
1988  (53  FR  4121).  This  rule,  which  was 
effective  April  12, 1988,  permitted 
abandonment  of  old  interstate  gas  under 
contracts  that  terminated,  expired,  or 
were  modified  after  the  effective  date  of 
the  Order.  Consequently,  such  gas 
would  become  eligible  for  prices  up  to 
the  MLP  for  Po8t-1974  gas  in  accordance 
vrith  Order  No.  451. 

The  U.S.  Court  of  Appeals  for  the  FifUi 
Circuit  recently  vacated  FERC  Orders 
451  and  451-A  in  Mob/l  Oil  Exploration 
and  Producing  Southeast  Incorporated 
et  al.  V.  Federal  Energy  Regulatory 
Commission  (No.  86-4040.  September  15, 
1989).  The  court  held  that  FERC 
exceeded  the  scope  of  its  authority 
under  the  NGPA  in  promulgating  Order 
No.  451.  In  addition,  the  appeals  court 
determined  that  pregranted 
abandonment  did  not  comply  with  the 
requirements  of  section  7(b)  of  the 
Natural  Gas  Act  of  1938.  Therefore,  any 
prices  higher  than  the  NGPA-established 
MLP  for  old  interstate  gas  paid  pursuant 
to  any  negotiation  or  renegotiation 
under  Order  Nos.  451  or  451-A  are 
invalidated  under  this  decision.  This 
includes  prices  paid  pursuant  to  (1) 
voluntary  renegotiations,  (2) 
renegotiations  under  the  GFN 
procedures,  (3)  new  contracts  covering 
gas  abandoned  under  the  GFN 
procedures,  and  (4)  new  contracts 
covering  gas  abandoned  pursuant  to 
Order  No.  490. 

Federal  and  Indian  lessees  who  paid 
royalty  based  on  the  higher  negotiated 
or  renegotiated  prices  may  be  due  a 
refund  on  the  portion  of  royalty  based 
on  the  protion  of  the  price  in  excess  of 
that  permitted  in  the  Mobil  v.  FERC 
decision  if  that  decision  is  upheld.  The 
FERC  has  requested  that  the  Fifth 
Circuit  reconsider  its  decision. 

n.  Section  10  Notice 

For  Outer  Continental  Shelf  (OCS) 
leases,  applicants  are  referred  to 
Solicitor's  Opinion  M-36042. 88 1.D.  1090 
(1981),  regarding  the  2-year  period  for 
filing  of  refund  requests  under  Section 
10  of  the  OCS  Lands  Act  of  1953. 43 
U.S.C.  1339.  Notice  is  hereby  provided 
that  MMS  is  stopping  the  running  of  the 
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2-year  period  as  of  September  15, 1989, 
the  date  of  the  Fifth  Circuit's  decision, 
for  refunds  resulting  from  this  decision. 
Therefore,  royalty  payors  may  wail  until 
a  Hnal  decision  in  Mobil  v.  FERC  and 
the  issuance  of  any  FERC  refund 
procedures  before  filing  royalty  refund 
requests  with  MMS.  It  is  not  necessary 
for  payors  to  file  preliminary  or 
contingent  refund  requests  to  stop  the 
running  of  the  2-year  period  in  Section 
10.  Refund  requests  should  follow  the 
procedures  in  Section  4.4.2  of  the  MMS 
Oil  and  Gas  Payor  Handbook. 

UL  Unauthorized  Recoupments 

Payors  may  not  recoup  any  amount 
they  claim  as  a  result  of  the  decision  in 
Mobil  v.  FERC  against  a  current  or 
future  royalty  payment  obligation 
without  following  the  procedures 
prescribed  in  Section  4.4.2  of  the  MMS 
Oil  and  Gas  Payor  Handbook.  See 
Santa  Fe  Energy  Company,  106  IB  333. 
Taking  unauthorized  recoupments  may 
result  in  enforcement  action,  including 
the  assessment  of  civil  penalties 
authorized  under  30  CFR  241.51  (1988). 
See  30  U.S.C.  1719  and  43  U.S.C.  1350. 

Dated:  November  28, 1989. 
Jerry  D.  HiU. 

Associate  Director  for  Royalty  Management 
[FR  Doc.  89-283S4  Filed  12-4-89;  8:45  am] 
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National  Park  Sarvica 

Extension  of  Period  of  Availability  of 
Draft  Environmental  impact 
Statement/ General  Management  Plan/ 
Mlnarals  Management  Plan  (EIS/GMP/ 
MMP)  for  Big  Cypress  National 
Preserve,  FLj 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service, 
U.S.  Department  of  the  Interior,  has 
prepared  a  Draft  Environmental  Impact 
Statement  on  the  General  Management 
Plan/Minerals  Management  Plan  for  Big 
Cypress  National  Preserve.  The  GMP/ 
MMP  presents  a  basic  management 
philosophy  that  meets  the  legislative 
requirements  for  resource  protection 
and  for  pubhc  use  and  enjoyment  of  the 
preserve,  it  guides  the  National  Park 
Service  in  addressing  issues  and 
achieving  management  objectives  over  a 
10-  to  15-year  period.  This  document 
was  previously  made  available  for 
public  comment  for  a  period  of  90  days 
ending  December  1, 1969. 

dates:  Comments  on  the  Draft  EIS/ 
GMP/ MMP  will  be  accepted  for  an 
additional  period  of  90  days  ending  on 
March  1, 1990. 


ADDRESSES:  Comments  should  be  sent 
to  the  Regional  Director,  Southeast 
Region,  National  Park  Service,  75  Spring 
Street  SW.,  Atlanta.  Georgia  30303. 
Copies  of  the  EIS/GMP/MMP  are 
available  for  review  at  the  following 
locations. 
National  Park  Service,  Southeast 

Regional  Office,  75  Spring  Street  SW.. 

Atlanta,  Georgia 
Broward  County  Public  Library,  1301 

West  Companys  Road,  Fort 

Lauderdale,  Florida 
Homestead  Public  Library,  700  North 

Homestead,  Homestead,  Florida 
Miami-Dade  Public  Library.  101  West 

Flagler  Street  Miami,  Florida 
Collier  County  Public  Library,  650 

Central  Avenue,  Naples,  Florida 
Everglades  National  Park  Headquarters, 

Homestead,  Florida 
Big  Cypress  National  Preserve, 

Headquarters  and  Oasis  Ranger 

Station,  Ochopee,  Florida 
Big  Cypress  Land  Acquisition  O^ice,  201 

8th  Street  South,  Naples,  Florida. 
FOR  further  information  CONTACT 
Fred  Fagergren,  Superintendent  Big 
Cypress  National  Preserve,  Star  Route 
Box  110,  Ochopee,  Florida  33943, 
Telephone  (813)  695-2000. 

Robert  F.  Newkiik, 

Regional  Director,  Southeast  Region. 

[FR  Doc.  89-28361  Filed  12-4-S9;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

IDocket  No.  AB-88  (Sul>-No.  4X)] 

Bessemer  and  Lake  Erie  Railroad 
Co.— Abandonment  Exemption  in 
Butler  County,  PA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  2.8-mile  line  of  railroad  between 
milepost  7.1,  near  Boyers,  and  milepost 
9.9,  near  Hilliards,  in  Butler  County,  PA. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 


As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  January 
4, 1990  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),»  and  ti-ail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  December  15, 
1989.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
December  26. 1989,  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Kimberly  J. 
Gallagher,  Bessemer  and  Lake  Erie 
Railroad  Company.  P.O.  Box  68, 135 
Jamison  Lane,  Monroeville,  PA  15146. 

If  the  jiotice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  December  S,  1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
*  3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 


>  A  ftay  will  be  routinely  issued  by  the 
Commisaion  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOul-of- 
Service  Rail  Unes,  8 1.C.C  2d  377  (1988).  Any  entity 
seeking  a  stay  Involviivg  envirotunental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

■  See  Exempt  of  Rail  Abandonment— Offen  of 
Finan.  AssisL.  4  LCC  2d  164  (1987). 

•  The  Commission  will  accept  a  late-filed  trail  use 
Statement  so  long  ss  it  retains  jurisdicUon  to  do  so. 
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days  after  the  EA  \)ecome»  available  to 
the  pabtic. 

Environmental,  public  um,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  29, 1989. 
By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 

Norata  R.  McCe«, 

Secretary. 

(FR  Doc.  89-28399  Filed  12-4-89:  ft4S  am] 
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[Docfwt  Mo.  AB-«8  (Sub-Ma  5X)1 

Be8s«n>er  and  Lake  Zr\m  naWroad 
Co.— Abanoonment  Exemption  m  Eric 
County,  PA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  5.73-miIe  line  of  railroad  between 
Survey  Station  303+85,  at  or  near 
Lexington,  and  a  point  near  Survey 
Station  6+00,  about  1.5  miles  west  of 
Lake  City,  Erie  County,  PA. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3]  no  formal  complaint  filed  * 
by  a  user  of  raU  service  on  the  tine  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  380  LC.C.  91 
(1979).  To  address  whefter  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  h*is  been  received,  this 
exemption  will  be  effective  on  January 
4, 1990  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 


formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).«  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  December  15, 
1989.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
December  26, 1989,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Kimberiy ). 
Gallagher,  Bessemer  and  Lake  Erie 
Railroad  Company,  P.O.  Box  68, 135 
Jamison  Lane,  Monroeville,  PA  15146. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  December  8, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423]  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  Noveml>er  29, 1989. 

By  the  Commission,  )ane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norala  K.  McGce. 
Secretary. 
[FR  Doc  89-28398  Filed  12-4-89;  8:45  am] 
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■  A  flay  will  Iw  raatfnely  isaoed  bj  the 
Commission  in  those  proceedings  wher*  an 
informed  decision  on  environmental  issuM  (whetlker 
raised  by  a  party  or  l>y  the  Section  of  Energy  and 


Envtronment  in  its  independent  investigation) 
cannot  ba  made  prior  (o  the  affective  date  of  the 
notice  td  exanption.  See  Exemption  afOutrof- 
Service  Rati  ljae».  5  LCCJd  V7  (1900).  Any  entity 
seeking  a  stay  involving  enviroomeiitkl  concasna  ia 
encouraged  to  Tile  its  request  as  soon  as  poaaiUa  in 
order  to  permit  this  Commissioo  to  review  and  act 
on  the  reqaest  before  the  efTectfve  date  of  this 
exenptfon. 

■  See  Exempt  of  Kail  AliendmimenI    Offfcen  of 
Finan.  AteiaL.  4  LCCJd  1M  (IBTV 

*  The  CommissiaB  wiD  accipl  •  late- (Sad  frafl  use 
statement  so  loag  aa  it  retains  iutadiction  la  do  so. 


[Docket  Ma  AB-290  (Suti-Mo.  75)1 

Wabaah  RaRroad  Co.  and  NorfoM  and 
Wastem  RaWway  Co.— Abandonmwit 
and  Dtocontinuanca — In  WM, 
Kankakee,  Livingston,  Ford  and 
Champaign  Counttes,  IL;  Node*  of 
Findlnga 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Wabash  Railroad  Company  to 
abandon  and  the  Norfolk  and  Western 
Railway  Company  (NW)  to  discontinue 
operations  over  81.85  miles  of  railroad  in 
Illinois  between:  (a)  milepost  C-40.9 
(Manhattan),  and  milepost  C- 114.3 
(Gibson  City);  (b)  milepost  F-S.3  and 
milepost  F-7.25  (Honegger);  and  (c) 
milepost  SC-327.6  (Sidney),  and 
milepost  SC-33&1  (Urbana).  NW  is  also 
granted  authority  to  abandon  0.7  mile  of 
railroad  at  Gibson  City,  IL  located 
between  mileposts  SP-33g.4  and  SP- 
340.1,  and  to  discontinue  trackage  rights 
operations  over  5.4  miles  of  line  owned 
by  Toledo,  Peoria  and  Western  Railway 
Company  (TPW)  between  milepost  TP- 
46.4  (Forrest),  and  milepost  TP-51.8 
(Honegger). 

A  certificate  will  be  issued 
authorizing  abandonment  unless,  within 
15  days  after  this  publication,  the 
Commission  also  finds  that:  (1)  a 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  finantnal  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  notice.  The 
following  notation  must  be  typed  in  t>okl 
face  on  the  lower  left-hand  comer  of  the 
envelope:  "RaU  Section,  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10906 
and  49  CFR  1152.27. 

Decided:  November  28. 1989. 

By  the  Commission.  Chairman  Cradison, 
Vice  Chairman  Simmons.  Commiasioneis 
Lamboley.  Phillips,  aiwi  Emmett 
Commissioner  Lamboley  commented  widi  ■ 
separate  expression. 
NoraU  L  McCaa. 
Secretary. 
[FR  Doc.  89-28304  Filfld  12-t-8Gc  8.-4S  am| 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Final  Judgment  by  Consent 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensatton,  and  UablHty  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  24, 1989,  a 
Consent  Decree  in  United  States  v. 
Alcan  Aluminum  Corp.,  et  oL,  Civil 
Action  Na  3£V-8&-1657.  was  lodged 
with  the  United  States  District  Court  for 
the  Middle  District  of  Pennsylvania. 

The  complaint  filed  by  the  United 
States  alleges  that  Alcan  Aluminum 
Corp.,  BASF  Corp..  Beazer  Materials  and 
Services,  Inc.  Borg- Warner  Corp., 
Carrier  Corp.,  Chemical  Leaman  Tank 
Lines,  Inc.,  Chemical  Management,  Inc.. 
Chrysler  Motors  Corp.,  Dana  Corp.,  Dart 
Industries  Inc.,  Exxon  Corp.,  Ford  Motor 
Company,  Goulds  Pumps,  Inc., 
Hitchcock  Gas  Engine  Company,  Inc., 
Ingersoll-Rand  Company,  NEAPCO,  Inc., 
Rome  Strip  Steel  Co.,  Inc  The  Stanley 
Works,  Inc.  TRW,  Inc.,  and  United 
Technologies  Corp.,  are  responsible  to 
reimburse  the  United  States  for  costs 
incurred  by  the  Environmental 
Protection  Agency  ("EPA")  in 
responding  to  the  release  and 
threatened  release  of  hazardous 
substances  from  the  Butler  Timnel 
Superfimd  Site  in  Pittston,  Pennsylvania 
(the  "Site")  from  September  1985 
through  January  7, 1987.  The  complaint 
alleges  that  the  Defendants  arranged  for 
the  transport  to  and  disposal  of  liquid 
wastes  containing  hazardous  substances 
at  the  Site.  Also  in  the  complaint,  the 
United  States,  on  behalf  of  EPA,  seeks 
Judgment  against  the  Defendants  Jointly 
and  severally  for  reimbursement  of 
response  costs  in  excess  of  $814,000.00, 
under  section  107(a)  of  CERCLA,  42 
U.S.C.  9607(a). 

In  the  Consent  Decree,  seventeen 
"Settling  Defendants",  BASF  Corp., 
Beazer  Materials  and  Services,  Inc., 
Borg-Wamer  Corp.,  Carrier  Corp., 
Chemical  Leaman  Tank  Lines,  Inc., 
Chrysler  Motors  Corp.,  Dana  Corp.,  Dart 
Industries,  Inc,  Exxon  Corp.,  Ford  Motor 
Company,  Goulds  Pumps,  Inc 
Hitchcock  Gas  Engine  Company,  Inc 

II 


Ingersoll-Rand  Company,  Rome  Strip 
Steel  Co..  Inc.,  The  Stanley  Works,  Inc., 
TRW,  Inc.,  and  United  Technologies 
Corp.,  have  agreed  to  reimburse  the 
Hazardous  Substance  Response  Trust 
Fund  (the  "Fund")  in  the  amount  of 
$e00,000.0a  The  United  States,  on  behalf 
of  the  Department  of  Defense,  has  also 
agreed  to  reimburse  the  Fund  $28,500.00, 
to  resolve  the  Settling  Defendants' 
claims  for  contribution  under  section 
113(0  of  CERCLA,  42  U.S.C.  9613(f), 
against  the  United  States,  Defendants 
Alcan  Aluminum  Corp.,  Chemical 
Management,  Inc.,  and  NEAPCO,  Inc 
have  not  agreed  to  resolve  their  liability 
to  the  United  States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Alcan  Aluminum  Corp.,  et  aL  DOJ 
Ref.  No.  90-11-3-134.  The  proposed 
Consent  Decree  may  be  examined  at  the 
office  of  the  United  States  Attorney, 
Middle  District  of  Pennsylvania,  U.S. 
Courthouse  and  Post  Office,  Suite  309, 
Scranton,  Pennsylvania.  Copies  of  the 
Consent  Decree  may  also  be  examined 
and  obtained  in  person  at  the 
Environmental  EWorcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  6314,  Tenth 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Box  7611.  Ben 
Franklin  Station,  Washington,  DC  20044. 
When  requesting  a  copy  of  the  Consent 
Decree  by  mail,  please  enclose  a  check 
in  the  amoimt  of  $3.20  (ten  cents  per 
page  reproduction  costs)  payable  to  the 
Treasurer  of  the  United  States. 

Richard  B.  Stewart, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  89-28379  Filed  12-4-89;  8:45  amj 
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Appondb 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Asslstanco 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(8) 
of  the  Trade  Act  of  1974  ("the  Act^  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
Investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  (Mi  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  bearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  15, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  15, 1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street,  NW..  Washington, 
DC  20213. 

Si^ed  at  Washington,  DC  Ai»  27tb  day  of 
November  1989. 
Marvin  M  Fooka, 
Director,  Ofpce  of  Trade  Adjustment 

Assistance. 


Petitioner  (union/ wort(8ra/lirm) 


racetvod 


num. 
tier 


A.O.  Smith  Eleciricat  Product  Ca  (IBEW).. 

ATST  NabMrti  Systems  (IBEW) 

AaarvSfadtoy  Co.  (Workers) 

uank  Ona  (Wortters). 


Upper  Sandusky,  OH . 

Oklahoma  City.  OK 

Graar«t)oro,  NC „... 

Odessa.  TX 


Digknn  Geoptiysicat  Corp.  (WOrtiar«)„ 


J  Oklahoma  Oty,  OK.. 


11/27/89 
11/27/89 
11/27/89 
11/27/80 
11/27/88 


11/11/88 
11/15/89 
10/27/89 
11/2/89 
11/10/89 


23,638 
23,637 
23,638 
23,639 
23,640 


Electical  Motors. 
Cornpulars  A  &Mlch  E^iuipmant, 
Badranic  Contponanta. 
Banidng  SarMcea. 
OiaGas. 
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Petitioner  (unlon/worlwrs/flrm) 


Location 


Oat* 
received 


Date  of 
petnion 


num- 
ber 


AiUciet  produced 


Eaton  Corp.  (Workers) 

Ettae  Pulsitron,  Inc.  (Workers) „._.. 

Flushing  Shin  Co.  (ACTWU) 

(The)  Grove  Co.  (Workers) 

Hams  Smith  Drilling  Co.  (Company) 

Health-Tex  (ACTWU) 

Hy  Grade  Corp.  (ACTWU) 

ITT  Hancock  (UAW) „.... 

Microwave  Products  of  America,  Inc.  (Conv 

pany). 
Microwave  Products  of  America.  Inc.  (Com- 
pany). 

Pandora  Industries,  Inc.  (Workers) 

Seminole  of  Houston  (ACTWU) 

Square  D.  Co.  (IBEW) 

fThelTailors  Shop  (ACTWU) 

Teledyne  Portland  Forge  (Boilermakers) 

Tnco  Products  Corp.  (UAW) 

Vaaaarette  (ACTWU) 

VMagerlnc.  (ILGWU) 


Martort.  OH 

WColdwefl,  ^U. 
FrosttKjrg,  MD.„ 
St  Louis.  MO.... 


Ardmore,  OK 

Cumbertand,  Rl.... 

TaykxAOMForge,  PA. 

Ithaca.  Ml 

Sioux  Falls,  SO 


Memphis,  TN, 

Manchester.  NH.. 

Houston,  MS 

Secaucus,  NJ 

OWForge,  PA..... 

PortJnd.  IN „. 

Buffato,  NY „.. 

HamMort,  AL. .. 

Phladeiphia,  PA.. 


11/27/80 
11/27/89 
11/27/89 
11/27/89 
11/27/89 
11/27/89 
11/27/89 
11/27/89 
11/27/89 

11/27/89 

11/27/89 
11/27/89 
11/27/89 
11/27/89 
11/27/89 
11/27/89 
11/27/89 
10/30/89 


11/7/89 
10/27/89 
11/14/89 

11/1/89 

11/9/89 
11/14/89 
11/14/89 

11/4/89 
10/16/89 

10/26/89 

11/15/89 
11/14/89 

11/8/89 
11/14/89 
11/10/89 

11/7/89 
11/14/89 
10/16/89 


23.641 
23.642 
23.643 
23,644 
23.645 
23.646 
23.647 
23.648 
23.649 

23.650 

23.651 
23,652 
23,653 
23,654 
23.655 
23.656 
23,657 
23.658 


Forginga  for  Trucfca. 

Mactiine  Tools. 

Uniform  Shirts. 

Ladies'  Sportswear. 

Drilling  Oil  &  Gas. 

Childrens'  Playwear. 

Men's  &  Women's  Pants. 

Automative  Power  Seat  Ac^usters. 

Microwave  Ovens. 

Mk»t)wave  Ovens. 

Misses'  Sportswear. 

Men's  Slacks. 

Panelboards.  Switchboards  A  Switcftgears. 

Mens'  &  Ladies'  Pants  &  Shorts. 

Gear  Forgings. 

Windshield  Wiper  Systems. 

Ladles'  Undergarments. 

Ladies'  Sportswear. 


[FR  Doc.  89-28371  Piled  12-4-89;  8:45  am] 

MLUNO  CODE  4510-30-11 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  1989. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 


TA-W-23.427:  Sensus  Technologies, 

Inc.,  Uniontown,  PA 
TA-W-23.443:  Ellwood  City  Iron  »  Wire 

Co.,  Ellwood  City.  PA 
TA-W-23.442:  Corlett-Tumer  Co.. 

Holland.  MI 
TA-W-23,271;  Pullman  Power  Products, 

Williamsport,  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-23.414;  Coopervision  Cilco, 
Bellevue.  WA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23.451;  Robinson  Thread  Co., 
Worcester,  MA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,425:  Pulsonix.  Inc.. 
Englewood,  CO 

The  workers'  firm  does  not  produce 
an  article  as  reqtiired  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-23,437:  AT&T  Microelectronics. 
Richmond,  VA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,455:  Wella  Corp..  Englewood. 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,488;  France  Rental  Tool.  Inc. 
Lafayette.  LA 


The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-23.419;  Mid-Continent  Supply 
Co.,  Fort  Worth,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-23,420;  Mid-Continent  Supply 
Co.,  Natchez,  MS 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-23,463:  Balcron  Oil,  Billings,  MT 
The  investigation  revealed  that 

criterion  (2]  has  not  been  met.  Sales  or 

production  did  not  decline  during  the 

relevant  period  as  required  for 

certification. 

TA-W-23.445;  Hercules  Engines,  Inc.,  . 
Canton,  OH  ^ 
Increased  imports  did  not  contribute 

importantly  to  workers  separations  at 

the  firm. 

TA-W-23.477:  Swaco  Oilfield  Services, 
Casper,  WY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA~W-23,440:  Bluebonnet  Savings 
Bank.  Colorado  City.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-23,527;  Transcontinent  Oil  Co., 
Denver.  CO 


Federal  Register  /  Vol.  54.  No.  232  /  Tuesday.  December  5.  1989  /  Notices 


50287 


Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,447:  Lee  C.  Moore  Corp.. 
Tulsa,  OK 

U.S.  imports  of  oilfield  machinery 
were  negligible. 
TA-W-23.415:  Cotter  Corp.. 

Schwartzwalder  Mine,  Gold^fi,  CO 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met 
Employment  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinadons 

TA-W-23.417;  Grand  Drilling,  Inc., 
Breckenridge,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  14, 1988  and  before 
November  1, 1989. 
TA-W-23,409;  American  Recreation 
Products,  Inc.,  New  Haven,  MO    . 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  14. 198& 

TA-W-23,416;  Cuddle  Wit,  Inc.,  Orange, 
NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  11, 198a 
TA-W-23,435;  Van  Dom  Plastic 

Machinery  Co..  West  Boylston.  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  12, 198a 
TA-W-23.456:  Coleman-Westem 
Cutlery.  Longmont,  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  19, 1988. 
TA-W-23,452:  Rooster.  Inc„ 
Philadelphia,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  22, 1988  and  before  July  31. 
1989. 

TA-W-23.453:  Ship'n  Shore.  Div.  of 
Crystal  Brands,  Inc.,  Barley,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  20, 198a 
TA-W-23,426;  Seagate  Technology, 
Delray  Beach,  FL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1989. 

TA-W-21,14S;  Transit  American,  Inc., 
Philadelphia,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  19, 198a 

TA-W-21,184:  Geosource,  Inc.,  Houston, 
TX 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,184A;  Geosource,  Inc., 
Denver.  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  afier  October  1, 
1985. 

TA-W-21.184B;  Geosource.  Inc., 
Midland  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21.1d4Q  Geosource,  Inc.,  New 

Orleans,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1988. 
TA-W-21.228:  Smith  Energy  Service. 

Golden.  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21.229:  Smith  Energy  Service, 
Brighton.  CO 

-^  A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,230:  Smith  Energy  Service, 
Rangely.  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21.231:  Smith  Energy  Service, 
Williston,  ND 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,232:  Smith  Energy  Service, 
Fruita,  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,233:  Smith  Energy  Service, 
Casper,  WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,234;  Smith  Energy  Service, 
Farmington,  NM 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21.235;  Smith  Energy  Service, 
Midland  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21.235A:  Smith  Energy  Service, 
Odessa,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 


TA-W-21,235B;  Smith  Energy  Service. 
El  Reno.  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21.235C:  Smith  Energy  Service. 
Oklahoma  City.  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21.235D:  Smith  Energy  Service. 
Denver,  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  afier  October  1, 
1985. 

TA-W-21,484:  The  Louisiana  Land  Sr 
Exploration  Co.,  Oklahoma  City, 
OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  afier  October  1. 
1985. 

TA-W-21.483;  The  Louisiana  Land  Br 
Exploration  Co.,  New  Orleans,  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  afier  October  1, 
1985. 

TA-W-21.485;  The  Louisiana  Land  & 
Exploration  Co..  So.  Louisiana  Div., 
Houma.  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21.486;  The  Louisiana  Land  Sr 
Exploration  Co.,  So.  Eastern  Dist, 
Lafayette,  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,805;  CRC  Mallard  Workover 
6"  Drilling,  Inc.,  Lafayette,  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  January  1, 1988. 

TA-W-21,623  and  TA-W-21.624: 
Forman  Petroleum  Corp.,  New 
Orleans.  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  afier  October  1, 
1985. 

TA-W-21,632:  John  Drilling  Co.,  Odessa, 
TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  afier  October  1. 
1985. 

TA-W-21.713;  Dixilyn-Field  Drilling 
Co.,  Houston,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  afier  October  1, 
1985  and  before  August  3a  1987. 

TA'W-22.(mk  Shields  Drilling  Co.,  Inc^ 
Russell  KS 
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A  certification  was  issued  covering  all 
workers  separated  on  or  aHer  October  1, 
1985. 

TA-W-21.566;  Hamman  Oil »  Refining 
Co.,  Houston,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1987. 

TA-W-21,658:  Phoenix  Management 
Corp.,  Houston,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985  and  before  September  3a  1987. 
TA-W-21.600:  Buzzini  Drilling  Co, 
Kennedy,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21.172;  Dekalb  Industries. 
Smithville,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  19, 1987  and  before  July  30. 
1988. 

TA-W-21.6^  Elder  Well  Servicing  Co.. 
San  Angela,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,659;  Portland  Manufacturing 
Co.,  Inc..  Portland,  TN 
A  certiftcation  was  Issued  covering  all 
workers  separated  on  or  after  October  1. 
1987  and  before  July  3a  198& 
TA''W-21.791:  Baker  &  Taylor  Drilling 
Co.,  Inc.  Amarillo,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21.975:  Sundance  Exploration. 
Amarillo,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21.804;  Co2  In  Action,  Amarillo, 
TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,758:  Seismograph  Senrice 
Corp..  Englewood,  CO 
A  certification  was  issued  covering  all 
workers  separated  on  at  after  October  1, 
1985. 

TA'W-21.*W:  Jeansville  Corp. 
Chwigburg.SC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  7. 
1987  and  before  November  3a  1988. 
TA-W-21.667;  Steven  A.  ZaneUs 
Drilling  &  Producing,  Olney,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
4. 1987. 


TA-W-2Z04a  Cilmore.  Howard  Br 
Provins  Drilling  Co..  Traverse  City. 
MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,803:  Cardinal  Drilling  Co., 
Billings  MT 
A  certification  was  issued  covering  aD 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,S35;  Scientific  Drilling 
International.  Headquartered  In 
Houston,  TX  And  At  Various  Plant 
Locations: 
TA-W-21.935A  Bakerfield,  CA 
TA-W-21.953B  Ventura,  CA 
TA-W-21,g53C  Lafayette,  LA 
TA-W-21.953D  New  Orleans,  LA 
TA-W-21,953E  Oklahoma  City.  OK 
TA-W-21.953F  Midland,  TX 
TA-W-21.953G  Casper.  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,e73:  Tolle,  Inc.,  Corpus 
Christi,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,501:  Young  Exploration  Co„ 
Oklahoma  City,  OK 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  October  1. 
1985. 

TA-W-21.725:  Hope  Drilling  Co..  Inc.. 
Santa  Anna,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21.696:  Butler  Johnson,  Inc., 
Shreveport,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA''W-22,296;  Otis  Engineering  Corp., 
Corpus  Christi,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985  and  before  January  1, 1988. 
TA-W-22,297;  Otis  Engineering  Corp., 
New  Iberia,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985  and  before  January  1. 1988. 
TA'W-2Z264:  Wilbros  Drilling  Co.,  Inc., 
Midland,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-22,264A:  Wilbros  Drilling  Co., 
Inc.  Located  In  The  State  of  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 


TA-W-21.088;  Tri-State  Oil  Tool  Ina, 
Bossier  City,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,989;  Tri-State  Oil  Tool,  Inc.. 
Lafayette,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-22,015:  Bullock  Drilling  Co..  Ina, 
Casper,  ND 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  June  1, 1986. 
TA-W-22,142;  Ceoservice,  Inc.,  Denver, 
CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 

1985  and  before  July  15. 1988. 

TA-W-22,143;  Ceoservice,  Inc., 
Houston,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jxily  15. 

1986  and  before  January  31. 1987. 
TA-W-21,677:  WEK  Drilling,  Roswell, 

NM 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-21,993:  Venango  Drilling.  Oil 
City,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
tl987. 

TA-W-21.914:  Nabors  Alaska  Drilling, 
Inc.,  Anchorage.  AK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  1, 
1986  and  before  January  1. 1988. 
TS-W-21.821:  Damson  Oil  Corp., 
Houston,  TX  Sr  Operating  at 
Various  Locations  in  The  Following 
States: 

TA-W-21.821A  CA 

TA-W-21,821B  CO 

TA-W-21.821C  IL 

TA-W-a,82lD  IN 

TA-W-21,821E  LA 

TA-W-21.821F  MT 

TA-W-21.821G  NM 

TA-W-21.821H  ND 

TA-W-21.821I  OK 

TA-W-21.821J  PA 

TA-W-21.821KTX 

TA-W-21.821LWY 

A  certification  was  issued  covering  all 
woiiinrs  separated  on  or  after  November 
1.1987. 

TA''W-2Z231:  Holiday  Formals.  Inc 
HialeaKFL 

A  certification  was  issoed  covering  ell 
woricers  separated  on  or  after  November 
10.1987. 
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TA-W-22.26e:  Wyatt  Drilling  Co., 
Fairfield  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  March  31. 1987. 
TA-W-22.034;  Farrar  Oil  Co.,  Mount 
Vernon,  IL 

A  certification  was  issued  covering  all 
workers  engaged  in  services  related  to 
drilling  services  separated  on  or  after 
October  1, 1985. 

TA-W-22,023;  Crystal  Springs  Oil,  Inc., 
Seneca,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  March  26. 1987 
TA-W-22,314;  Crescent  Petroleum 
Corp.,  Corpus  Christi,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985  and  before  June  1, 1987. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November 
1989.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  6434, 
U.S.  Department  of  Labor,  601  D  Street, 
NW.,  Washington,  DC  20213  during 
normal  business  hours  or  will  be  mailed 
to  persons  who  to  write  to  the  above 
address. 

Dated  November  28, 1989. 
Marvio  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  89-28372  Filed  12-4-69;  6:45  am] 

BILUNa  cooc  Mio-ao-M 


Occupational  Safety  and  Health 
Administration 

Alaska  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  September  28, 1984,  notice  was 
published  in  the  Federal  Register  (49  FR 
38252)  announcing  final  approval  of  the 
State's  plan  and  amending  subpart  R  of 
part  1952. 


The  Alaska  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  status  of  the 
State  program,  a  program  change 
supplement  to  a  State  plan  shaU  be 
required. 

By  letter  dated  March  4, 1987,  fix)m 
Jim  Sampson,  Commissioner,  to  James 
W.  Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  on  its  own  initiative  submitted  an 
amendment  to  AAC  07.,  Logging  Code, 
Article  1.  The  Code  was  originally 
approved  in  the  Federal  Register  (41  FR 
56409)  on  December  28, 1976. 

The  State  standard  amendment 
which  is  contained  in  Subchapter  07.. 
Alaska  Occupational  Safety  and  Health 
Code,  was  adopted  by  the  State  on 
December  17, 1986,  with  an  effective 
date  of  January  16, 1987,  imder  authority 
vested  in  Jim  Sampson,  Commissioner, 
by  AS  18.60.030,  and  after  notice  and 
opportunity  for  public  comments  under 
AS  44.62.190,  44.62.200,  and  44.62.210. 

The  State-initiated  amendment  was 
developed  to  address  the  hazards  of 
hillside  logging  and  employee  exposure 
to  dislodged  imstable  objects  rolling 
downhill.  This  amendment  provides  safe 
work  practices. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  there  is  no  comparable 
Federal  standard  and  that  the  State 
standard  continues  to  be  as  effective  as 
when  previously  approved  in  the 
Federal  Register.  The  State  amendment 
does  not  diminish  current  standards  in 
effect  and  is  minor  in  nature.  OSHA 
therefore  approves  this  standard 
amendment;  however,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  location:  Office  of  the 
Regional  Administrator.  Occupational 
Safety  and  Health  Administration, 
Room  6003.  Federal  Office  Building,  909 
First  Avenue.  Seattle.  Washington, 
98174;  State  of  Alaska.  Department  of 
Labor,  Office  of  the  Conunissioner, 
Juneau,  Alaska  99802;  and  the  Office  of 
State  Programs,  Occupational  Safety 
and  Health  Administration,  Room  N- 
3476,  200  Constitution  Ave.  NW. 
Washington,  DC  202ia 


4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Alaska  State  plan  as  a  proposed  change 
and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reason: 

1.  The  standard  amendment  was 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
which  included  opportimity  for  public 
comments  and  further  public 
participation  would  be  repetitious. 

This  decision  is  effective  December  5, 
1989. 

(Sec.  la  Pub.  L  91-596,  84  Stat.  6106  (29 
U.S.C.  667) 

Signed  at  Seattle,  Washington  this  10th  day 
of  March,  1989. 
James  W.  Lake. 
Regional  Administrator. 
[FR  Doc.  89-28373  Filed  12-^1-89;  8:45  am] 

BlUJNa  CODE  4S10-M-H 


Alaska  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  September  28, 1984,  notice  as 
published  in  the  Federal  Register  (49  FR 
38252)  announcing  final  approval  of  the 
State's  plan  and  amending  Subpart  R  of 
part  1952. 

The  Alaska  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  status  of  the 
State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
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letter  dated  January  20. 1987  from  )ira 
Sampson.  Commissioner,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan.  State 
standards  amendments  comparable  to 
29  CFR  1910.145(0.  Accident  Prevention 
Signs  and  Tags,  as  amended  and 
published  in  the  Federal  Register  (51  FR 
33260)  on  September  19, 1986.  The 
State's  original  standards  were 
published  in  the  Federal  Register  (40  FR 
43101)  on  September  18, 1975.  The 
State's  amended  standards,  AAC 
01.1202(f).  Accident  Prevention  Tags, 
were  promulgated  after  notifications  of 
the  State's  proposed  amendments  in  the 
statewide  media  on  October  31.  and 
November  6. 1986  failed  to  elicit  a 
request  for  public  hearings.  The  public 
comment  period  was  open  for  thirty 
days  by  Jim  Sampson,  Commissioner, 
under  authority  vested  by  AS  19.60.020. 
The  State's  standards  amendments  were 
adopted  on  December  9, 1986  with  an 
effective  date  of  January  30, 1987.  The 
State  incorporated  editorial 
modifications,  including  using  the 
State's  numbering  system  and  changing 
the  word  shall  to  must. 

In  response  to  a  Federal  standards 
change,  the  state  has  submitted  by  letter 
dated  April  7, 1987  from  Jim  Sampson, 
Commissioner,  to  James  W.  Lake, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standard  amendment  comparable  to  29 
CFR  1910.430(e)(1),  as  amended  and 
published  in  the  Federal  Register  (51  FR 
33033)  on  September  18. 1986.  The 
State's  original  standard  was  published 
in  the  Federal  Register  (43  FR  57670)  on 
December  8, 1978.  This  State  standard 
amendment,  which  is  contained  in  AAC 
06.500(e)(1),  Commercial  Diving 
Operations,  Equipment,  was 
promulgated  after  notifications  were 
published  in  the  statewide  media  on 
December  28, 1986  and  January  2, 1987. 
The  pubhc  notifications  failed  to  elicit  a 
request  for  pubhc  hearing.  The  pubUc 
comment  period  was  open  for  thirty 
days  by  Jim  Sampson,  Commissioner, 
under  authority  vested  by  AS  19.60.020. 
The  State  standard  amendment  was 
adopted  on  February  19, 1987  with  an 
effective  date  of  April  15, 1987.  The 
State  incorporated  the  State's 
numbering  system. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  June  20, 1988  from  Jim 
Sampson.  Commissioner,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standards  amendment  comparable  to  29 
CFR  1910.288(c),  subpart  R. 
Teleconununications,  amended,  as 
published  in  the  Federal  Register  (52  FR 


36387)  on  September  28. 1987.  The 
State's  original  standards  received 
Federal  Register  approval  (41  FR  52557} 
on  November  30, 1976.  The  State 
standards  amendment  which  is 
contained  in  AAC  03.100(e). 
Telecommunications,  was  promulgated 
after  public  hearings  which  were  held 
on  February  29,  and  March  1  and  2, 1988. 
Notifications  of  the  hearings  were 
pubUshed  in  statewide  media  on 
January  13. 15.  20,  and  February  10, 1988. 
The  pubhc  comment  period  was  open 
for  thirty  days  by  Jim  Sampson, 
Commissioner,  under  authority  vested 
by  AS  19.60.020.  The  State  incorporated 
editorial  modifications  consisting  of 
using  the  State's  numbering  system  and 
changing  the  word  shall  to  must 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  May  15, 1989  from  Tom 
Stuart,  Director,  to  James  W.  Lake. 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standard  amendment  comparable  to  29 
CFR  1926.550(g),  Crane  or  Derrick 
Suspended  Personnel  Platforms,  as 
published  in  the  Federal  Register  (53  FR 
29139)  on  August  2. 1988.  The  State 
standard  amendment,  which  is 
contained  in  AAC  05.140(a), 
Construction  Code,  Crane  or  Derrick 
Suspended  Persoimel  Platforms,  was 
promulgated  after  notifications  of  the 
State's  proposed  amendments  in  the 
statewide  media  on  December  19,  20,  26. 
and  27. 1988.  The  public  comment  period 
was  open  for  thirty  days  by  Jim 
Sampson,  Commissioner,  under 
authority  vested  by  AS  19.60.020.  Public 
hearings  were  held  on  January  17 
through  19. 1989.  The  State's  standard 
amendment  was  adopted  on  February 
21. 1989  with  an  effective  date  of  April 
21, 1989.  The  State  incorporated 
editorial  modifications,  including  using 
the  State's  numbering  system,  changing 
the  word  shall  and  must,  and  adding  a 
drawing  of  a  manbasket 

In  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letter  dated  May  17. 1989  from  Tom 
Stuart.  Director,  to  James  W.  Lake, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan.  State 
standard  amendments  comparable  to  29 
CFR  1910.177  (b)  and  (d)(5).  Servicing  of 
Single  Piece  and  Multi-piece  Rim 
Wheels,  as  amended  and  published  in 
the  Federal  Register  (53  FR  3473T)  on 
September  8, 1988.  The  State's  original 
standards  were  pubUshed  in  the  Federal 
Register  (49  FR  32126)  on  August  la 
1984.  The  State's  amended  standards, 
AAC  01.0610,  Servicing  of  Single  Piece 
and  Multi-piece  Rim  Wheels,  were 
promulgated  after  notifications  of  the 


State's  proposed  amendments  in  the 
statewide  media  on  February  21,  and 
February  28, 1969  failed  to  elicit  a 
request  for  public  hearings.  The  public 
comment  period  was  open  for  thirty 
days  by  Jim  Sampson,  Commissioner, 
under  authority  vested  by  AS  19.60.020. 
The  State's  standard  amendments  were 
adopted  on  March  23, 1989  with  an 
effective  date  of  May  21. 1989.  The  State 
incorporated  editorial  modifications, 
including  using  the  State's  numbering 
system  and  changing  the  word  shall  to 
must. 

2.  Decision.  The  above  State  standard 
amendments  have  been  reviewed  and 
compared  with  the  relevant  Federal 
standards.  OSHA  has  determined  that 
the  State  standard  amendments  are  at 
least  as  effective  as  the  comparable 
Federal  standard  amendments,  as 
required  by  section  18(c)(2)  of  the  Act 
OSHA  has  also  determined  that  the 
differences  between  the  State  and  the 
Federal  standards  amendments  are 
minimal  and  that  the  standard 
amendments  are  thus  substantially 
identicaL  OSHA  therefore  approves  the 
amendments;  however,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  6003,  Federal  Office  Building,  909 
First  Avenue,  Seattle,  Washington 
98174;  State  of  Alaska,  Department  of 
Labor,  Office  of  the  Commissioner. 
Juneau,  Alaska  99802:  and  the  Office  of 
State  Programs.  Occupational  Safety 
and  Health  Administration.  Room  N- 
3476.  200  ConstituUon  Ave.  NW.. 
Washington,  DC  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c).  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Alaska  State  plan  as  a  proposed  change 
and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reason: 

1.  The  standard  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
which  included  opportimity  for  public 
comments  and  further  pubhc 
participation  would  be  repetitious. 
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This  decision  is  effective  Decend>er  8. 
1989. 

(Sec.  1&  Pub.  L.  91-5SB,  84  StaL  6108  [29 
U.S.C  967]). 

Signed  at  Seattle,  Wasfahigton  this  28th  day 
of  May.  Ism, 
Ronald  T.  TMrnehan. 
Acting  Regional  Administrator. 
[FR  Doc  89-28374  Piled  12-4-89;  8:45  am] 
BiujiM  cooe  ai»-M-« 


Maryland  State  Standards;  Notice  off 
Approval 

1.  Background— P&n  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  July  5, 1973,  notice  was  published  in 
the  Fedoal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoptimi  of  Subpart  0  to  Part  1952 
containing  the  decision. 

The  Maryland  State  Plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
Subpart  0  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letter  dated  July  5. 1989.  from 
Commissioner  Henry  Koellein.  Jr., 
Maryland  Division  of  Labor  and 
Industr>'.  to  Linda  R.  Anku,  Regional 
Adminisfrator.  and  incorporated  as  part 
of  the  plan,  the  State  submitted  a  State 
standard  identical  to:  29  CFR  1910.1000, 
Subpart  Z.  pertaining  to  an  amendment 
to  the  Air  Contaminants  Standards  for 
General  Industry  as  published  in  the 
Federal  Register  of  January  19, 1989,  (54 
FR  2920).  This  standard  is  contained  in 
COMAR  09.12^.  Maryland 
Occupational  Safety  and  Health 
Standard  was  pronuilgated  after  a 
public  hearing  on  February  8, 1989.  This 
standand  was  effective  on  July  10. 1989. 

2.  Decision — Having  reviewed  the 
State  submissions  in  comparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
idendcal  to  the  Federal  standards  and 
accordingly  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying — h  copy  of  the 
standards  supplements,  along  with  the 


approved  plan,  may  be  inspected  and 
copied  at  the  follovsring  locations  during 
normal  business  hotirs:  Office  of  the 
Regional  Administrator,  3535  Maiiiet 
Street.  Suite  210a  Philadelphia, 
Pennsylvania  19104;  Office  of  the 
Commissioner  of  Labor  and  Industry, 
501  St.  Paul  Place,  Baltimore,  Maryland 
21202;  and  the  OSHA  Office  of  State 
Programs,  Room  N-3476.  Third  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20210. 

4.  PubUc  Participation— Undet  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
v«dth  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

a.  The  standards  are  i.  jntical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  DecemDer  5. 
1989. 

(Sec.  18,  Pub.  L  91-596,  84  SUL  1608  (29 
U.S.C.  887) 

Signed  at  Philadelphia.  Pemuylvaiiia,  this 
13th  day  of  July  1989. 
Richard  Soltan, 

Deputy  Regional  Administrator. 
[FR  Doa  89-28375  Filed  12-1-89;  &45  am] 
BILUNa  COOK  4610-»« 


Oregon  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinaffer  called  the  Act)  try 
which  the  Regional  Administratm  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  December  28, 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628]  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  subpart  D  to 


part  1952  containing  the  decision.  The 
Oregon  plan  pirovides  for  adoption  of 
Federal  standards  as  State  standards  by 
reference. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  March  3, 1989  from  John  A. 
Pompel,  Administrator,  to  James  W. 
Lake,  Regionail  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standard  amendment  comparable  to  29 
CFR  1910.20,  Access  to  Employee 
Exposure  and  Medical  Records,  as 
published  in  the  Federal  Register  [53  FR 
38162)  on  September  29. 1988.  The 
State's  rules  pertaining  to  Access  to 
Employee  Exposure  and  Medical 
Records,  contained  in  OAR  437-02-015, 
were  adopted  by  reference  and  became 
effective  on  March  1. 1989,  pursuant  to 
ORS  654.025(2),  ORS  656.726(3).  and 
ORS  183.335,  as  ordered  and  transnutted 
under  Oregon  APD  Administrative 
Order  3-1989.  Concurrendy.  OAR  437- 
200.  Employee  Access  to  Exposure  and 
Medical  Records,  which  had  been 
approved  on  May  1, 1981  (46  FR  24750) 
was  repealed  by  the  same  Oregon  APD 
Adminisfrative  Order.  On  February  1, 
1989,  the  State  mailed  the  Notice  of 
Proposed  Amendment  of  Rules  to  those 
on  the  Department  of  Insurance  and 
Finance  mailing  list,  established 
pursuant  to  OAR  436-01-000  and  to 
those  on  the  Department's  distribution 
list  as  their  interest  appeared.  No 
requests  for  a  public  hearing  were 
received. 

In  response  to  a  Federal  standard 
change,  the  State  submitted  by  letter 
dated  July  8, 1987  from  Darrel  D. 
Douglas,  Administrator,  Accident 
Prevention  Division,  to  James  W.  Lake, 
Regional  Administrator,  a  standard 
change  comparable  to  29  CFR  1910.145(0 
amended,  Accident  Prevention  Tags,  as 
published  in  the  Federal  Register  on 
September  19, 1986  (51  FR  33280).  The 
State's  original  standard.  OAR  437. 
Chapter  28,  Accident  Signs.  Symbols 
and  Tags,  received  Federal  Register 
approval  (41  FR  43485)  on  November  1, 
1976  and  was  subsequently  recodified  as 
OAR  437-Divi8ion  54.  The  SUte's 
recodification  project  received  Federal 
Register  approval  (52  FR  27078)  on  July 
17, 1987.  liiis  standard  was  adopted 
effective  by  the  State  on  March  17, 1987 
after  the  Notice  of  Proposed 
Amendment  of  Rules  was  mailed  on 
February  18, 1987,  to  those  on  the 
Department  of  Insurance  and  Finance 
mailing  list  established  pursuant  to  OAR 
436-01-000  and  to  those  on  the 
Department's  distribution  mailing  list  as 
their  interest  appeared.  The  State 
incorporated  editorial  modificatioRS, 
including  the  State's  numbering  system, 
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and  changed  the  heading  in  1910.145(8] 
to  "Biological  hazard  signs  and  tags." 
One  comment  was  received  and 
resolved  by  the  State  through  a  letter  of 
clarirication  to  the  sender. 

2.  Decision.  Having  reviewed  the 
State  submissions  in  comparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State  standard 
amendment  for  Access  to  Employee 
Exposure  and  Medical  Records  is 
identical  to  the  Federal  standard 
amendment  and  that  the  State's 
standard  amendment  for  Accident 
Prevention  Tags  is  at  least  as  effective 
as  the  comparable  Federal  standard 
amendment,  as  required  by  section 
18(c)(2)  of  the  Act.  OSHA  has  also 
determined  that  the  differences  between 
the  State  and  Federal  standard 
amendment  for  Accident  Prevention 
Tags  are  minimal  and  that  the  standard 
amendment  is  thus  substantially 
identical.  OSHA  therefore  approves 
these  standards;  however,  the  right  to 
reconsider  this  approval  for  the  State 
standard  amendment  for  Accident 
Prevention  Tags  is  reserved  should 
substantial  objections  be  submitted  to 
the  Assistant  Secretary. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  6003,  Federal  Office  Building,  909 
First  Avenue,  Seattle,  Washington 
98174;  Department  of  Insurance  and 
Finance,  Labor  ajid  Industries  Building, 
Salem,  Oregon  97310;  the  Office  of  State 
Programs,  Occupational  Safety  and 
Health  Administration,  Room  N-3476, 
200  Constitution  Avenue  NW, 
Washington,  DC  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procediu-es  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  apphcable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Oregon  State  Plan  as  a  proposed  change 
and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  amendments  are 
identical  to  the  Federal  standards  which 
were  promulgated  in  accordance  with 
Federal  law  including  meeting 
requirements  for  public  participation. 

2.  The  standards  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  participation  would  be 
unnecessary. 


This  decision  is  effective  December  5. 
1989. 

(Sec.  18,  Pub.  L  91-596,  84  STAT.  6108  (29 
U.S.C.  667)}. 

Signed  at  Seattle,  Washington  this  10th  day 
of  March,  1989. 
JaniM  W.  Laka. 
Regional  Administrator. 
(PR  Doc.  89-28376  Filed  12-4-89;  8:45  am] 

BILUNO  COOC  4S1fr-2«-H 

Washington  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act]  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator]  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  January  26, 1973.  notice  was 
published  in  the  Federal  Register  (38  FR 
2421)  of  the  approval  of  the  Washington 
plan  and  the  adoption  of  Subpart  F  to 
Part  1952  containing  the  decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  February  23, 1988,  from 
Joseph  A.  Dear,  Director,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standard  amendment  identical  to  the 
amended  Federal  standard  at  29  CFR 
1910.141(c)(l)(i),  General  Environmental 
Controls;  Sanitation,  Toilet  Facilities,  as 
published  in  the  Federal  Register  (43  FR 
49736)  on  October  24. 1978.  The 
Washington  Sanitation.  Toilet  Facilities 
amendment  is  contained  in  WAC  296- 
24-12007.  It  was  adopted  on  November 
30, 1987,  and  became  effective  on 
December  30, 1987,  pursuant  to  RCW 
34.04.040(2).  49.17.040,  49.17.050,  Public 
Meetings  Act  RCW  42.30, 
Administrative  Procedures  Act  RCW 
34.04.  and  the  State  Register  Act  RCW 


34.08  as  ordered  and  transmitted  under 
Washington  Administrative  Order 
number  87-24.  The  State  originally 
amended  its  standard  in  response  to  the 
1978  Federal  amendment  on  November 
13, 1980.  Its  amendment  contained 
significant  differences  from  the  Federal 
amendment  but  was  approved  on  May 
10. 1985  (50  FR  19822).  The  State  is  now 
making  one  part  of  its  standard  identical 
to  the  Federal  standard  at 
1910.141(c)(l)(i]  by  adding  a  phrase 
which  had  been  omitted  from  the 
footnote  to  Table  B-1. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  September  7, 1984.  from 
Richard  E.  Martin,  Assistant  Director,  to 
James  W.  Lake,  Regional  Administrator, 
and  incorporated  as  part  of  the  plan,  a 
State  standard  amendment  comparable 
to  the  Federal  standard  29  CFR  1910.177, 
Servicing  of  Single  Piece  and  Multi-Piece 
Rim  Wheels  (Amended),  as  published  in 
the  Federal  Register  (49  FR  4350)  on 
February  3, 1984.  The  State's 
amendment  replaces,  in  its  entirety,  the 
orginal  State  standard  WAC  296-24-217. 
Servicing  of  Multi-Piece  Rim  Wheels, 
which  received  Federal  Register 
approval  (46  FR  35229)  on  July  7, 1981. 
The  State  standard,  which  is  identical  to 
the  Federal  standard,  is  contained  in 
WAC  296-24-217.  It  was  adopted  on 
August  21. 1984.  and  became  effective 
on  September  20, 1984,  pursuant  to  RCW 
34.04.040(2).  49.17.040,  47.17.050,  Public 
Meetings  Act  RCW  42.30, 
Administrative  Procedures  Act  RCW 
34.4.  and  the  State  Register  Act  RCW 
34.08  as  ordered  and  transmitted  under 
Washington  Administrative  Order  No, 
84-18. 

2.  Decision.  Having  reviewed  the 
State's  submissions  in  comparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State's  standards 
are  identical  to  the  Federal  Standards 
and  accordingly  are  approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  6003.  Federal  Office  Building.  909 
First  Avenue.  Seattle.  Washington 
98174;  Department  of  Labor  and 
Industries,  General  Administration 
Building.  Olympia,  Washington  98501; 
and  the  Office  of  State  Programs. 
Occupational  Safety  and  Health 
Administration,  Room  N-3476,  200 
Constitution  Ave  NW,  Washington,  DC 
20210. 
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4.  Public  participation.  Under  29  CFR 
1953.2(c].  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Washington  State  Plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
pubUc  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  December  5. 
1989. 

(Sec.  18,  Pub.  L  91-596,  84  STAT.  6108  (29 
U.S.C.  667). 

Signed  at  Seattle,  Washington  this  14th  day 
of  July.  1989. 

James  W.  Lake,  ^ 

Regional  Administrator. 

[FR  Doc.  89-28378  Filed  12-4-89;  8:45  am] 

BILUNO  CODE  4S10-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  89-82] 

Intent  to  Grant  a  Partially  Exclusive 
Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  intent  to  grant  a 
patent  license. 

summary:  NASA  hereby  gives  notice  of 
intent  to  grant  Jack  Cantwell, 
Incorporated,  of  Englewood  Cliffs,  New 
Jersey  07632.  a  partially  exclusive, 
royalty-bearing,  revocable  license  to 
practice  the  invention  described  in  U.S. 
Patent  No.  4,080,960,  entitled.  "An 
Ultrasonic  Technique  for  Characterizing 
Skin  Bums,"  which  issued  to  the  United 
States  of  America,  as  now  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration 
as  provided  under  35  U.S.C.  207(a)(2], 
and  a  partially  exclusive  royalty-bearing 
world-wide  revocable  license,  to 
practice  the  invention  described  and 
claimed  in  pending  United  States  Patent 
Application  Serial  No.  07/422,726.  filed 
October  17, 1989  (LAR-13,966-1]  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration 
on  behalf  of  the  United  States  of 
America.  The  aforesaid  patent  and 


pending  patent  will  be  for  a  limited 
number  of  years  and  will  contain 
appropriate  terms,  limitations  and 
conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  CFR  Part  1245, 
Subpart  2.  NASA  will  negotiate  the  final 
terms  and  conditions  and  grant  the 
partially  exclusive  license,  unless  within 
60  days  of  the  Date  of  this  Notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation.  The 
Director  of  Patent  Licensing  will  review 
all  written  responses  to  the  Notice  and 
then  recommend  to  the  Associate 
General  Coimsel  (Intellectual  Property] 
whether  to  grant  the  partially  exclusive 
license. 

DATE:  Comments  to  this  notice  must  be 
received  by  January  30. 1990. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP. 
Washington.  DC  20546. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Mr.  Harry  Lupuloff,  (202)  453-2430. 

Dated:  November  22, 1989. 
Gary  L  Tesch. 
Deputy  General  Counsel. 
(FR  Doc.  89-28363  Filed  12-4-89;  8:45  am] 

BtLUNG  COOE  7$10-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Materials  Submitted  for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

1.  Importance  of  Education  and 
Human  Resources.  One  established 
criterion  in  NSFs  merit  review  of 
proposals  is  the  effect  of  the  proposed 
research  on  the  infrastructure  of  science 
and  engineering.  Reviewers  are  asked  to 
consider  the  potential  of  the  proposal  to 
improve  the  quality,  institutional 
distribution,  or  effectiveness  of  the 
Nation's  scientific  and  engineering 
research,  education,  and  work  force. 
The  NSF  is  particularly  concerned  about 
the  development  of  scientists  and 
engineers  for  the  future.  To  make  this 
more  explicit.  Principal  Investigators 
(PI)  will  now  be  asked  to  specify  the 
relationship  of  the  project  to  the 
education  and  development  of  human 
resources. 

2.  Importance  of  Quality  of 
Publications  in  the  Merit  Review 
Process.  Evaluation  of  scientific 
productivity  must  emphasize  quality  of 
published  work  rather  than  quantity.  To 
ensure  this  emphasis.  NSF  will  now  limit 


the  number  of  publications  considered 
in  reviewing  a  grant  application. 

Effective  Date:  This  collection  of 
information  will  become  effective 
January  3,1990,  subject  to  approval  by 
the  Office  of  Management  and  Budget. 
Public  comments  should  be  submitted 
to:  Herman  G.  Fleming,  Reports 
Clearance  Officer,  Rm.  208,  National 
Science  Foundation,  1800G  Street,  NW., 
Washington,  DC  20550,  and  to:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (3145-0058, 
Washington,  DC,  20503.  All  comments 
will  be  available  for  public  inspection  in 
Rm.  208,  at  the  above  NSF  address 
between  the  hours  of  9  a.m.  and  4  p.m. 

Title:  Changes  in  NSF  Proposal 
Format:  Importance  of  Education  and 
Human  Resources;  and  Importance  of 
Quality  of  Publications  in  the  Merit 
Review  Process. 

Affected  Public:  Any  institution/ 
individual  submitting  a  proposal  to  the 
National  Science  Foundation. 

Respondents/Burden  Hours:  37,000 
respondents.  NSF  estimates  that  120 
hours  are  required  to  submit  a  proposal. 
This  information  collection  will  not 
effect  the  total  amount  of  time  required 
to  submit  a  proposal.  While  additional 
information  is  being  requested,  some 
current  collection  is  being  deleted. 

Changes:  (1]  Education  and  Human 
Resources:  A  Statement  must  be 
included  specifying  the  potential  of  the 
proposed  research  to  contribute  to  the 
education  and  the  development  of 
human  resources  in  science  and 
engineering  at  the  postdoctoral, 
graduate,  and  undergraduate  levels. 
This  statement  may  include,  but  is  not 
limited  to,  the  role  of  the  research  in 
student  training,  course  preparation,  and 
seminars,  particularly  for 
undergraduates.  Special  effectiveness  or 
achievement  in  the  area  of  producing 
professional  scientists  and  engineers 
from  groups  presently  underrepresented 
should  be  described.  2)  A  complete  list 
of  publications  for  the  past  five  years  is 
no  longer  required.  Biographical 
Sketches,  in  addition  to  data  on 
educational  backgroimd  and  career. 
must  now  include  the  following:  a)  a  list 
of  up  to  five  publications  most  relevant 
to  the  research  proposed  and  up  to  five 
other  significant  research  publications. 
Patents,  copyrights,  or  software  systems 
developed  may  be  substituted  for 
publications.  "These  publications  may 
overlap  the  continuing  requirement  for  a 
list  of  all  publications  resulting  from 
citing  prior  NSF  support.  Only  the  list  of 
ten  will  be  used  in  merit  review,  b)  a  list 
of  the  names  of  graduate  students  with 
whom  the  PI  has  had  an  association  as 
thesis  advisor  and  postdoctoral  scholars 
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sponsored  by  the  PI  over  the  past  five 
years,  with  a  summary  of  the  total 
numbers  of  graduate  students  advised 
and  postdoctoral  scholars  sponsored, 
and  3]  to  avoid  potential  conflicts  of 
interest  in  merit  review,  a  list  of 
scientists  with  whom  the  investigator 
has  had  a  long-term  association  and/or 
with  whom  he/she  has  collaborated  on 
a  project  or  a  book,  article,  report  or 
paper  within  the  last  48  months;  and  the 
investigator's  own  postdoctoral 
advisors. 

Dated  November  29, 1989 
Heraun  G.  Fleming, 
NSF  Reports  Clearance  Officer. 
(FR  Doc.  89-28309  Filed  12-«-89;  8:45  am] 
■lUMa  COM  7$ss-ei-M 


Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Nama:  Advisory  Panel  for  the  Applications 
of  Advanced  Technologies,  Science  and 
Engineering  Education. 

Date  and  time:  December  17, 1989  &x>m  8KX) 
•.m.  to  8:00  p.m. 

Place:  Harvard-Smithsonian  Center, 
Cambridge.  MA. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Andrew  R.  Molnar, 
Applications  of  Advanced  Technologies, 
National  Science  Foundation,  Room  635A. 
1800  G  Street  NW.,  Washington.  DC  2055a 
(202)  357-7064. 

Minutes:  May  be  obtained  from  the  Contact 
Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
researdi. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  Include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries 
and  personal  information  concerning 
Individuals  associated  with  the  proposals. 
These  matters  are  within  exemption  (4)  and 
(6)  of  5  U.S.C.  552  b  (c).  Government  in  the 
Sunshine  Act 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Do&  89-28310  Filed  12-4-89;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safogutfds  Subcommittee  on 
Containment  Systems;  Meeting 

The  ACRS  Subcommittee  on 
Containment  Systems  will  hold  a 


meethig  on  December  12, 1989,  Room  P- 
110,  7020  Norfolk  Avenue,  Bethesda,  MD 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  December 
12, 1989— 1.-00  p.m.  until  the  conclusion 
of  business. 

The  Subcommittee  will  discuss  the 
NCR  sta^s  dociunent  on  the 
Containment  Performance 
Improvements  (CIP)  Program  (all 
containment  types  other  than  the  BWR 
Markn. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcoomiittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  shotild  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  the  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  301/492-9521} 
between  7:30  a.m.  and  4:15  pjn.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc  which  may 
have  occurred. 

Dated:  November  27, 1989. 
Gary  R.  Quittschreiber. 
Chief  Project  Review  Branch  No.  2. 

[FR  Doc.  89-28308  Filed  12-4-89;  8:45  am] 
saxoMcooc  mo-ov* 


Advisory  Commlttes  on  Reactor 
Safeguards,  Joint  Sul)coaunitta««  on 
ContabinMnt  Systwns,  and  Structural 
Engineering;  Maeting 

The  ACRS  Subcommittees  on 


Containment  Systems  and  Structural 
Engineering  will  hold  a  joint  meeting  on 
December  13, 1989.  Room  P-lia  7920 
Norfolk  Avenue,  Bethesda,  MD 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday. 
December  13, 1989—8:30  a.m.  until  the 
conclusion  of  business. 

The  Subcommittees  will  continue  to 
discuss  containment  design  criteria  for 
future  plants  with  invited  speakers  from 
industry,  national  laboratories  and  NRC 
staff. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  the  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  invited  speakers  as  noted  above. 
Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Dean  Houston  (telephone  301/492-9521) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  November  27, 1989. 
Gary  R.  Quittsdueiber, 
Chief  Project  Review  Branch  No.  2. 
[FR  Doc.  80-28307  Filed  12-4-89;  8:45  am] 
MUMQ  coot  nso-oi-« 
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[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  No.  DPR-dl 
and  DPR-41,  issued  to  Florida  Power 
and  Light  Company  (FPL,  the  licensee], 
for  operation  of  the  Turkey  Point 
Nuclear  Power  Plant.  Units  3  and  4. 
located  in  Dade  County.  Florida. 

The  amendments,  requested  by  the 
licensee  by  letter  of  June  5, 1989,  as 
supplemented  November  3, 1989,  would 
replace  the  current  custom  Technical 
Specifications  (TS)  licensed  in  the  early 
1970's  with  a  set  of  TS  based  on  the 
Westinghouse  Standard  Technical 
Specifications  (STS].  This  is  compatible 
with  the  NRC  and  industry  initiative  to 
standardize  and  improve  TS. 

The  changes  in  the  TS  can  be  grouped 
.  into  4  categories:  non-technical  changes, 
more  stringent  requirements,  relocation 
of  selected  requirements  to  other 
controlled  documents,  and  relaxations 
of  existing  requirements. 

Non-technical  changes  are  intended  to 
make  the  TS  easier  to  use  for  plant 
operations  personnel. 

More  stringent  requirements  are  either 
more  conservative  than  corresponding 
requirements  in  the  ciurent  TS,  or  are 
additional  restrictions  which  are  not  in 
the  current  TS.  The  more  stringent 
requirements  provide  a  safety 
enhancement 

Relocation  of  selected  requirements 
involves  items  that  are  currently  in  the 
TS  that  meet  the  criteria  set  forth  in  staff 
guidance  provided  as  a  part  of  the 
Commission's  Technical  Specification 
Improvement  Program.  These  items  may 
be  removed  from  the  TS  and  placed  in 
some  other  controlled  document.  Once 
these  items  have  been  relocated,  the 
licensee  generally  would  be  able  to 
revise  them  under  the  provisions  of  10 
CFR  50.59  without  a  license  amendment 

The  relaxation  of  existing 
requirements  is  based  on  operating 
experience.  When  restrictions  are 
shown  to  provide  little  or  no  safety 
benefit  and  place  a  burden  on  the 
licensee,  their  removal  from  the  TS  may 
be  justified.  In  most  cases,  the 
relaxations  have  been  incorporated  in 
the  STS  or  have  previously  been  granted 
to  individual  plants  on  a  plant-specific 
basis. 

For  further  details  regarding  the 
proposed  changes  in  the  TS.  see  the 


application  for  amendment  dated  June  5 
and  November  3, 1989,  which  is 
available  in  the  Local  Public  Document 
Room  and  the  Commission's  PubUc 
Document  Room. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  the  findings  required  by 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act)  and  the 
Commission's  regulations. 

By  January  4, 1990,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington.  DC  20555  and  at  the  Local 
Public  Docimient  Room  located  in  the 
Environmental  and  Urban  Affairs 
Library,  Florida  International 
University.  Miami.  Florida,  33199.  ff  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Bo£ud  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoiild  be  permitted, 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifi(!ity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petition 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  reUef.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  on  the  proceeding,  subject  to  any 
limitations  in  die  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the'notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toU-fiiee 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
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should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Herbert  N.  Berkow, 
Director,  Project  Directorate  !I-2: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Harold  F.  Reis,  Esquire,  Newman 
and  Holt2er,  P.C..  1615  L  Street  NW.. 
Washington,  DC  20038,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d]. 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  appbcation  for 
amendment  dated  June  5, 1989,  as 
supplemented  November  3, 1989,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Local  Public  Document 
Room.  Environmental  and  Urban  Affairs 
Librauy,  Florida  International 
University,  Miami.  Florida.  33199. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Director.  Project  Directorate  11-2,  Division  of 
Reactor  Projects — I/H,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  89-28359  Filed  lZ-4-89;  8:45  am] 
BtLUNQCOOC  7SW-«1-II 


[Docket  No*.  50-443-OL  and  50-444-OL 
(Offslte  Emergency  Planning)] 

PubHc  Service  Company  of  New 
Hampshire  (Seabrook  Station,  Units  1 
and  2;  Appointment  of  Adjudicatory 
Employee 

Commissioners:  Kenneth  M.  Carr. 
Chairman,  Thomas  M.  Roberts,  Kenneth  C 
Rogers.  James  R.  Curtiss. 


In  accord  with  the  requirements  of  10 
CFR  2.4,  notice  is  hereby  given  that 
Thomas ).  Ploski,  a  Commission 
employee  in  Region  III,  Division  of 
Radiation  Safety  and  Safeguards,  has 
been  appointed  as  a  Commission 
adjudicatory  employee  within  the 
meaning  of  i  2.4  to  advise  the 
Commission  on  issuer  in  the  above- 
captioned  proceeding  related  to 
consideratioii  of  emergency  planning 
requirements. 

Mr.  Ploski  has  not  been  engaged  in  the 
performance  of  any  investigative  or 
litigating  function  in  connection  with  the 
Seabrook  facility  or  in  any  factually- 
related  proceeding. 

Until  such  time  as  a  final  decision  is 
issued,  interested  persons  outside  the 
agency  and  agency  employees 
performing  investigation  or  litigating 
functions  in  the  Seabrook  operating 
license  proceeding  are  required  to 
observe  the  restrictions  of  10  CFR  2.780 
and  2.781  in  their  communications  with 
Mr.  Ploski. 

It  is  so  ordered. 

Dated  at  Rockville,  Maryland  this  29th  day 
of  November,  1989. 

For  the  Commission. 
Samud  |.  Chilk. 
Secretary  of  the  Commission. 
(FR  Doc.  89-28358  Filed  12-Jt-89;  8:45  am] 

BILUNO  CODE  7SMH)1-«I 

[Docket  Nos.  50-266  and  50-301] 

Wisconsin  Electric  Power  Co.,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2; 
Consldt^ration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-24 
and  DPR-27.  issued  to  the  Wisconsin 
Electric  Power  Company  (the  licensee), 
for  operation  of  the  Point  Beach  Nuclear 
Plant,  Unit  Nos.  1  and  2  located  in 
Manitowoc  County,  Wisconsin. 

The  proposed  amendments  would 
revise  provisions  of  the  Point  Beach 
Nuclear  Plant,  Unit  Nos.  1  and  2. 
Technical  Specifications  (TS)  relating  to 
the  permissible  heatup  and  cooldown 
curves.  The  heatup  and  cooldown 
limitation  curves  have  been  revised  to 
be  applicable  through  18.1  effective  full 
power  years.  Further,  the  technical 
specifications  have  been  simplified  by 
taking  the  most  limiting  set  of  curves 
derived  for  either  Unit  1  or  Unit  2  and 
making  that  set  applicable  to  both  units. 
The  proposed  changes  are  necessary  to 


provide  an  acceptable  operating  range 
of  pressures  and  temperatures  to  protect 
the  reactor  vessels  against  non-ductible 
failure.  These  curves  need  to  be  revised 
periodically  to  account  for  changes  in 
reactor  vessel  materials  characteristics 
due  to  neutron  embrittlement. 
Specifically,  the  proposed  amendments 
would  replace  TS  figures  15.3.1-1  and 
15.3.1-2  with  revised  heatup  and 
cooldown  curves  applicable  to  both 
units.  Technical  Specification  figures 
15.3.1-3  and  15.3.1-4,  applicable  to  Unit 
2  only,  would  be  deleted.  Technical 
Specification  references  to  these  figures 
in  TSs  15.3.1.B.1, 15.3.1.B.4, 15.3.1.F.3, 
and  15.3.15.A.1  would  be  changed  to 
refiect  the  use  of  only  one  set  of  heatup 
and  cooldown  limit  curves  for  both 
units.  The  Basis  section  for  TS  15.3.13 
would  also  be  changed  both  to  reflect 
the  use  of  only  one  set  of  heatup  and 
cooldown  curves  and  to  reflect  revised 
methodology  for  how  these  curves  are 
calculated.  Finally,  the  Basis  section  for 
TS  15.3.1.F  would  be  revised  to  correct  a 
reference  from  10  CFR  Part  50,  Appendix 
G.  Section  IVA.2.C  to  Section  IV.A.3. 

Before  issuance  of  the  proposed 
license  amendments,  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Conunission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  is  provided 
below. 

The  proposed  changes  would  not 
involve  a  significant  increase  in  the 
probabUty  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  heatup  and  cooldovra  curves 
were  calculated  using  the  most  limiting 
reactor  vessel  weld  material  and 
neutron  fluence  information  from  either 
unit  as  input  to  NRC  accepted 
methodolgy  delineated  in  Regulatory 
Guide  1.99,  Revision  2.  The  underlying 
purpose  of  these  curves  remains 
unchanged,  i.e.  to  define  an  acceptable 
operating  range  of  pressures  and 
temperatxu^s  to  protect  the  reactor 
vessels  against  non-ductile  failure.  The 
proposed  amendments  would  not  create 
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the  possibility  of  a  new  or  different  kind 
of  accident  ttom  any  accident  previously 
evaluated  since  the  amendments  would 
not  result  in  any  (liiysical  changes  either 
to  plant  equipment  or  procedures. 
Finally,  the  proposed  amendments 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety  for  the 
same  reasons  discussed  above  under  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  Indeed, 
the  purpose  of  these  changes  is  to 
preserve  that  margin  of  safety  by 
altering  the  heatup  and  cooldown  curves 
to  account  for  the  change  in  reactor 
vessel  materials  properties  due  to 
neutron  embrittlement  No  other  safety 
margins  are  affected. 

Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  pt'blic 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  fmal  determination 
luiless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publicatiaa  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gebnan  Building,  2120  L 
Street.  NWm  Washington.  DC  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  January  5, 1990,  the  hcensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 


Interested  persons  should  consult  a 
ctirrent  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington.  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Joseph  P.  Mann 
Library.  1516  Sixteenth  Street,  Two 
Rivers,  Wisconsin.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atonuc  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  hiterest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  In  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 


hearing.  The  petitioner  must  abo 
provide  references  to  those  specific 
sources  and  documents  of  whidi  tiie 
petitioner  is  aware  and  on  whidi  die 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  writhin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitie  the  petitioner  to  relieL  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subfect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  (^portunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  die  hearing  is  held. 

If  the  final  determination  is  ttiat  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  malie  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideratioa  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  c^portunity  fot  a  hearing 
after  issuance.  The  Commission  expects 
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that  the  need  to  take  this  action  %vill 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  mv.  Washington.  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1  (800)  325-«000  (in 
Missouri  1,  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  N.  Hannon:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  pubUc^tion 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Gerald  Chamoff,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request,  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714{a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appHcation  for 
amendment  dated  August  3, 1989,  as 
amended  October  3, 1989,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW. 
Washington.  DC  20555.  and  at  the 
Joseph  P.  Mann  Library,  1518  Sixteenth 
Street,  Two  Rivers,  Wisconsin. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon, 

Director.  Project  Directorate  III-3,  Division  of 
Reactor  Projects— III,  IV.  V  and  Special 
Projects  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-28360  Filed  12-4-89;  6:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReL  No.  34-27481;  File  No.  SR-CSE-8»-6] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange  Relating  to 
Compliance  With  Surveillance  Data 
Requests 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  13, 1989,  the 
Cincinnati  Stock  Exchange  ("CSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rules  4.2  and  8.14  of  Chapters  IV  and 
VII,  respectively,  of  the  Exchange  Rules 
of  the  Board  of  Trustees  to  provide  for 
the  timely  submission  of  surveillance 
data  requests. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CSE  proposes  to  make  the 
following  changes  to  the  Exchange  Rules 
of  the  board  of  Trustees: 

Rule  4.2.  The  Exchange  proposes  to 
prescribe  certain  time  limits  within 
which  members  will  be  required  to 
respond  to  Exchange  requests  for 
trading  data.* 

'  The  Exchange  proposes  the  following  time 
frames  for  compliance  with  Exchange  data  requests: 
1st  Request — 10  business  days 
2nd  Request — 5  business  days 
3rd  Request — S  business  days 
The  third  request  letter  wlU  be  sent  to  the 
Member's  Compliance  Officerf  and/or  Senior 
Officer. 


Rule  8.14.  The  Exchange  seeks  to 
impose  fines  on  membes  who  fail  to 
comply  with  specified  time  periods  in 
submitting  responses  to  Exchange 
requests  for  trading  data.* 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  Exchange's 
minor  rule  disciplinary  plan  '  to 
members  who  fail  to  comply  prompUy 
with  surveillance  requests  for 
information  in  connection  with  any 
investigation  within  the  Exchange's 
disciplinary  jurisdiction.  The  proposed 
rule  change  is  similar  to  others  filed  by 
various  self-regulatory  organizations  * 
and  is  in  keeping  with  an  Intermarket 
Surveillance  Group  and  Commission 
initiative  to  encourage  firms  to  submit, 
in  an  automated  format,  customer  and 
proprietary  trading  data  that  the 
Exchange  may  routinely  request  in 
connection  with  surveillance  inquiries. 

The  Exchange  intends  to  utilize  the 
present  fine  schedule  set  out  in  Rule  8.14 
for  those  firms  that  do  not  comply  with 
the  timely  submission  requirements.  The 
Exchange  believes  the  proposed  rules 
will  expedite  investigations  and  provide 
for  immediate  discipline  of  members 
who  fail  to  respond  in  a  timely  fashion 
to  information  requests. 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)  (1)  of  the  Act 


'  The  Exchange  proposes  to  make  the  following 
fines,  enumerated  under  Rule  8.14,  applicable  to 
members  who  fail  to  comply  with  the  time  frames 
prescribed  in  Rule  4.2: 


Fine  amount 


First  lifn*  Sned. — 

*  Second  bnw  lined - 


■  Thvd  lima  fined . 


MMd- 


S100 

300 
500 


bar 
organs 
zation 


$500 

1.000 
2.500 


*  Wtthm  a  "roHiny"  1 2-monlh  period. 

*  See  Securities  Exchange  Act  Release  No.  26053 
(September  1, 1988).  53  FR  34851  (September  &  1988) 
(order  approving  the  Cincinnati  Stock  Exchange's 
proposal  to  establish  a  minor  rule  violation 
enforcement  and  reporting  plan).  See  also. 
Securities  Exchange  Act  Release  No.  21013  (June  1, 
1964).  49  FR  23828  (]une  &  1984).  wherein  the 
Commission  adopted  amendments  to  paragraph  (c) 
of  Rule  19d-l  to  allow  self-regulatory  organizations 
to  submit,  for  Commisson  approval  plans  for  the 
abbreviated  reporting  of  minor  rule  violations. 
Under  the  amendments,  any  disciplinary  action 
taken  by  the  SRO  for  violation  of  an  SRO  rule  that 
has  been  designated  a  minor  rule  violation  pursuant 
to  the  plan  shall  not  be  considered  "final"  for 
purposes  of  Section  19(d)(1)  of  the  Act  if  the 
sanction  imposed  consists  of  a  fine  not  exceeding 
S2.S00  and  the  sanctioned  person  has  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  his  or  her  administrative  remedies. 

*  See  e.g.,  Securities  Exchange  Release  No.  26737 
(April  17. 1989).  54  FR  18438-1  (April  24. 1980) 
(approval  of  Boston  Stock  Exchange  minor  rule 
violation  enforcement  and  reporting  plan).  See  also. 
New  York  Stock  Exchange  Rule  47eA  regarding 
imposition  of  fines  for  minor  rule  violations. 
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because  it  will  facilitate  the  enforcement 
by  the  Exchange  of  compliance  with  the 
provisions  of  the  Act,  and  the  rules  and 
regulations  thereunder,  by  requiring 
members  to  comply  promptly  with 
information  requests  made  by  the 
Exchange. 

Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  or 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commision  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self— regulatory 
organization  consents,  the  Commission 
will' 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti-eet,  NW., 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  witiiheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW„  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No.  SR- 


CSE-89-e  and  should  be  submitted  by 
December  26, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Dated:  November  28, 1989. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-28365  Filed  12-0^-89;  8:45  am] 
Muma  CODE  Mio-ei-H 


[Rei.  Na  34-27471;  FN*  No.  SR-PSE-«9-21] 

Seif-Reguiatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
PropoMd  Rul*  Cliange  Relating  to  the 
Narrowing  of  Certain  Options  Bid/ Ask 
Differentials 

On  August  15, 1989,  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  tiiereunder.*  a 
proposed  rule  change  to  narrow  the  bid- 
ask  dii^erential  for  certain  options 
quotations  and  modify  the  permissible 
bid-ask  differential  provisions  for  stock 
options  that  are  in-tlie-money. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  27223 
(September  6, 1989),  54  FR  37880 
(September  13. 1989),  No  comments 
were  received  on  the  proposed  rule 
change. 

Currently,  Exchange  rules  provide  for 
a  maximum  differential  of  V*  of  $1 
between  the  bid  and  the  offer  for  each 
option  contract  for  which  the  bid  is  $1  or 
less,  a  maximum  differential  of  %  of  $1 
where  the  bid  is  more  than  $1  but  does 
not  exceed  $5,  a  maximum  differential  of 
V^  of  $1  where  the  bid  is  more  than  $5 
but  does  not  exceed  $10,  a  maximum 
differential  of  %  of  $1  where  the  bid  is 
more  than  $10  but  does  not  exceed  $20, 
and  a  maximum  differential  of  $1  when 
the  last  bid  is  20  Ms  or  more. 

The  current  proposal  provides  for  a 
maximum  bid-ask  differential  of  Vi  of  $1 
for  each  option  contract  for  which  the 
bid  is  less  than  $2.  Each  option  contract 
for  which  the  bid  is  $2  or  more,  but  less 
than  $5,  will  be  subject  to  a  maximum 
price  differential  of  %  of  $1.*  The 


current  proposal  also  provides  that,  for 
in-the-money  options,  the  bid-ask 
differential  in  the  underlying  security  is 
greater  than  the  bid-ask  differential  set 
forth  in  Exchange  Rule  VI.  Section  79. 
then  the  permissible  bid-ask  differential 
may  be  identical  to  those  in  the 
underlying  security  market 

The  Exchange  believes  that  the 
proposed  rule  change  is  designed  to 
promote  just  and  equitable  principals  of 
trade  and  protect  the  investing  public. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.*  Specifically, 
with  regard  to  narrowing  the  maximum 
allowable  bid-ask  differential,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  in  that  it  will  perfect  the 
mechanism  of  a  free  and  open  market  by 
providing  improved  price  continuity  and 
tighter,  more  liquid  markets  to  public 
investors.  The  Commission  believes  that 
all  orders,  including  public  customer 
orders,  will  benefit  from  the  narrower 
bid-ask  differentials. 

The  Commission  also  believes  that,  in 
light  of  the  narrower  bid-ask 
differentials,  it  is  reasonable  to  permit 
in-the-money  options  quotations  to 
reflect  the  market  conditions  of  the 
underlying  securities,  even  though  such 
a  rule  may  increase  the  instances  where 
a  narrower  bid-ask  differential  will  be 
bypassed.  In  this  regard,  the 
Commission  previously  has  permitted 
quotations  for  in-the-money  options  to 
be  identical  to  spreads  in  the  underlying 
market*  In  addition,  the  Commission 
beUeves  that  this  exemption  from  the 
bid-ask  differential  requirements  will 
occur  only  in  rare  circumstances,  and, 
as  a  result  will  have  a  minimal  impact 
on  the  market.  Moreover,  in  many  of 
these  occurrences,  the  narrovsring  of  the 
permissible  spread  by  the  proposed  rule' 
change  will  make  the  maximum 
differential  tighter  than  the  spread  in  the 
underlying  stock.  The  use  of  the 
imderlying  stock  spread  in  these 
instances  only  would  occur  because  of 
the  tighter  minimum  option  spread 
differential. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 


>  15  U,S.C.  78*(b)(l)  (1BB2). 

*  17  CTR  24ai8b-«  (1969). 

*  Therefore,  the  effect  of  the  proposal  is  to  narrow 
the  maxtmaa  allowable  bid-ask  spread  from  H  of 
tl  !•  K  of  tl.  for  (^on  contracU  bid  at  between  tl 
and  keas  ihao  SC 


•15U.S.C78f(19e2). 

•  Set,  SecarttiM  Exdianga  Act  RaieMe  No*.  27235 
(September  11, 1980),  64  PR  38560  (Septamber  IB. 
1980)  and  20024  Quna  Zl,  1980).  S4  FR  2B284  Qune  22. 
1980). 

•lSU.&C78a(bX>)(UK), 
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proposed  rule  change  (SR-PSE-89-21)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority.' 

Dated:  November  24, 1988. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  89-28332  Filed  12-4-89;  8:45  am] 

KLLMQ  COOE  WIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Order  to  Show  Cause;  Mali/Business 
Express  Canadian  Commuter  Route 
Transfer 

AQENCy:  Office  of  the  Secretary.  DOT. 

action:  Order  8^-11-60.  statement  of 
tentative  findings  and  conclusions  and 
order  to  show  cause,  undocketed. 

summary:  By  Order  8^11-60.  the 
Department  proposes  to  transfer  the 
authority  of  Mall  Airways,  Inc.  to  serve 
eight  U.S.-Canada  transborder  markets 
to  Business  to  Business  Express,  Inc. 
The  transferred  authorities  would  be 
effective  for  five-year  period  from  the 
date  of  a  final  order  transferring  the 
authority.  The  Department  is  also 
granting  the  petition  of  Presidential 
Airways.  Inc.  for  review  of  staff  action, 
taken  February  3. 1989,  and  on  review, 
affirms  the  staffs  decision  to  allow  Mall 
to  retain  its  authority  to  serve  the 
Dulles-Toronto  market 

DATES:  Comments  on,  or  objections  to, 
the  Department's  tentative  findings  and 
conclusions  are  due  December  3, 1989. 
Answers  are  due  not  later  than 
December  11, 1989. 

ADDRESS:  Comments  and  objections 
should  be  filed  with  the  Licensing 
Division.  P-45,  Office  of  International 
Aviation,  Department  of  Transportation, 
400  7th  Street  SW..  Washington,  DC 
20590  and  served  upon  all  persons  listed 
in  ordering  paragraph  7  of  Order  89-11- 
60. 

Dated:  November  29, 1989. 

|e%«y  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc  88-28330  Filed  12-1-89;  8:45  am] 

WUJNQ  COOe  4«10-«3-ll 


'  17  CFR  200.30-3(a)(12)  (1988). 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Guilford  County,  NC 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  in 
Guildford  County,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  L  Lee,  District  Engineer,  Federal 
Highway  Administration,  P.O.  Box 
26806.  Raleigh,  North  Carolina  27611, 
Telephone  (919)  790-2856. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposed  1-85  Greensboro  Bypass 
in  Guilford  County.  The  proposed  action 
would  be  the  construction  of  a  new  14- 
mile,  multi-lane,  divided  facility  from  I- 
85  in  the  east  between  Mt.  Hope  Church 
Road  (SR-2045)  and  McCoimell  Road 
(SR-3000),  to  1-85  in  the  south  between 
Groometown  Road  (SR-1129)  and 
Holden  Road  (SR-1117).  This  facility 
will  be  access  controlled.  The 
thoroughfare  plan  for  Greensboro  and 
Guilford  County  includes  the  1-85 
Greensboro  Bypass.  The  proposed 
project  is  needed  to  serve  the  existing 
and  anticipated  future  traffic  demand 
and  to  relieve  congestion,  delay  and 
inconvenience  to  users  desiring 
alternate  routes. 

Alternates  under  consideration 
include  (1)  the  "no-build,"  (2)  improving 
existing  facilities,  and  (3)  controlled 
access  highway  on  a  new  location. 

A  complete  public  involvement  plan 
has  been  prepared.  Letters  describing 
the  proposed  action  and  soHciting 
comments  are  being  sent  to  appropriate 
Federal,  State  and  local  agencies. 
Newsletters  will  be  prepared  and 
distributed.  Public  meetings  and 
meetings  with  local  o^icials  and 
neighborhood  groups  will  be  held  in  the 
study  area.  Public  hearings  will  also  be 
held.  Information  on  the  time  and  place 
of  the  public  hearings  will  be  provided 
in  the  local  news  media.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  at  the  time  of  the 
corridor  hearing.  No  formal  scoping 
meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed,  and  aU  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 


proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
Implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
Robert  L  Lee, 

District  Engineer,  Raleigh,  North  Carolina. 
[FR  Doc  89-28362  Filed  12-4-89;  8:45  am] 

WLUNO  COOE  49tO-23-« 


Federal  Railroad  Administration 

[Docket  NaRST-83-11 

Petition  for  Exemption  or  Waiver  of 
Compliance;  National  Railroad 
Passenger  Corp. 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  submitted  a 
petition  to  the  Federal  Railroad 
Administration  (FRA),  Docket  Number 
RST-63-1,  for  a  waiver  of  the 
requirements  of  49  CFR  213.57(b)  in  the 
operation  of  passenger  train  service 
between  Washington,  DC  and  New  York 
City.  The  details  of  this  petition  are  set 
forth  in  the  Federal  Register,  Volume  54, 
Number  125,  Friday,  June  30, 1989,  pages 
27790  and  27791. 

Notice  is  hereby  given,  in  accordance 
with  the  provisions  conained  in  49  CFR 
211.51,  that  FRA,  in  order  to  more  fully 
consider  this  petition,  requested  Amtrak 
to  operate  a  test  train  between  the  two 
cities  for  the  purpose  of  evaluating 
passenger  ride  quality  at  curving  speeds 
producing  four  inches  of  cant  deficiency. 
A  single  round  trip  is  contemplated  with 
the  consist  of  the  non-revenue  test  train 
being  limited  to  a  locomotive,  a  spacer 
car  and  the  Amtrak  instrumented  track 
measuring  car.  No.  10002.  This  test  is  to 
be  concluded  by  December  1, 1989. 

FRA  responded  promptly  to  the 
Amtrak  petition,  one  step  being  the 
granting  of  a  temporary  waiver  of 
compliance  with  49  CFR  213.57(b)  in 
order  to  conduct  this  test  This 
temporary  waiver  was  granted  with  the 
understanding  that  FRA's  decision 
would  be  reviewed  in  the  Ught  of  any 
public  comments  received  in  response  to 
this  public  notice.  The  decision  to  grant 
a  temporary  waiver,  prior  to  receipt  and 
consideration  of  public  comment  was 
based  on  the  determination  that 
immediate  action  was  required  in  the 
public  interest 

On  the  subject  of  this  test  FRA  is 
seeking  information  and  comments  of  all 
interested  parties.  As  noted,  FRA 
intends  to  review  its  decision  to  conduct 
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this  test  in  the  light  of  these  comments. 
In  addition,  FRA  will  take  these 
comments  into  account  in  assessing 
future  Amtrak  test  programs.  All 
interested  parties  are  invited  to 
participate  in  this  proceeding  through 
written  submissions.  FRA  does  not 
anticipate  scheduling  an  opportunity  for 
oral  comment  because  the  facts  do  not 
appear  to  warrant  it.  An  opportunity  to 
present  oral  comments  will  be  provided, 
however,  if,  by  January  18, 1990,  the 
party  submits  a  written  request  for 
hearing  that  demonstrates  that  his  or  her 
position  cannot  be  properly  represented 
by  written  statements. 

All  written  communications 
concerning  this  test  should  reference 
"FRA  General  Docket  No.  RST-83-1" 
and  should  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel.  FRA,  400  7th  Street  SW., 
Washington,  DC  20590. 

Comments  received  by  January  18, 
1990,  will  be  considered  in  this 
proceeding  and  in  evaluating  any  future 
tests  of  a  similar  nature.  All  comments 
received  will  be  available  for 
examination  by  interested  persons  at 
any  time  during  regular  working  hours 
(9  a.m.-5  p.m.)  in  Room  8201,  Nassif 
Building,  400  7th  Street  SW., 
Washington,  DC  20590. 

Issued  in  Washington,  DC  on  November  28, 
1989. 

Philip  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 
[FR  Doc.  8&-28327  Filed  12-4-89;  8:45  am] 

WLUNO  CODE  4ai0-0»-«l 


National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  ("NHTSA")  under 
section  124  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  of  1966,  as 
amended  (15 U.S.C.  1381  et  seq). 

Mr.  Mark  L  Goodson  submitted  a 
petition  dated  June  19, 1989,  requesting 
that  formal  steps  be  taken  to  recall  all 
vehicles  that  use  the  "window  shade" 
type  shoulder  harness  assembly  (those 
equipped  with  tension  relievers).  He 
also  requested  that  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  209 
be  amended  to  forbid  the  use  of  this 
type  of  shoulder  harness  assembly.  This 
notice  deals  with  Mr.  Coodson's  petition 
for  a  recall  of  vehicles  equipped  with 
tension  relievers.  The  question  of 
initiating  rulemaking  to  forbid 
prospectively  manufacturers  from 
equipping  vehicles  with  these  devices 


will  be  dealt  within  a  separate  notice.  It 
should  be  noted  that  the  issue  of 
whether  to  amend  a  safety  standard 
prospectively  is  separate  from  the  issue 
of  whether  existing  vehicles  that  would 
not  comply  with  the  proposed  amended 
standard  contain  a  safety-related  defect. 

In  support  of  his  petition,  Mr. 
Goodson  stated  that  (1)  the  window 
shade  type  shoulder  harness  allows 
intentional  and  unintentional  slack  to  be 
introduced  into  the  shoulder  belt  and 
that  (2)  he  has  investigated  many 
instances  in  which  the  shoulder  belt 
slack  was  a  factor  that  influenced  the 
level  and  types  of  injuries  sustained  in 
motor  vehicle  accidents.  Mr.  Goodson 
refers  to  a  fatal  accident  report  in  which 
his  findings  and  those  of  the  County 
Medical  Examiner's  Office  in  Dallas, 
Texas,  imply  that  the  presence  of  the 
window  shade  type  shoulder  harness 
was  a  contributing  factor  in  the  fatality. 
Mr.  Goodson  stated  that  the  crash 
should  have  been  easily  survivable  had 
it  not  been  for  the  presence  of  the 
window  shade  type  relief  device. 

Tension  relievers  have  been  permitted 
by  FMVSS  208, 49  CFR  571.208,  since 
1974  and  the  issues  raised  by  Mr. 
Goodson  have  been  considered 
subsequently.  For  example,  in  an  April 
1985  proposed  rule,  the  agency  noted 
that  the  effectiveness  of  a  safety  belt 
system  could  be  reduced  if  excessive 
slack  were  introduced  into  the  belt. 
However,  the  agency  also  recognized 
that  a  belt  system  must  be  used  to  be 
effective  at  all;  and  concluded  that  "the 
added  potential  to  improve  belt  fit  and 
the  added  comfort  of  these  devices  is 
desirable  in  certain  circumstances,  since 
it  could  operate  to  enhance  proper  belt 
use."  50  FR  14580, 14582  (April  12, 1985). 

NHTSA  reiterated  this  view  when  it 
finalized  the  April  proposal:  Allowing 
manufacturers  to  install  tension 
relieving  devices  makes  it  possible  for 
an  occupant  to  introduce  a  small  amount 
of  slack  to  relieve  shoulder  belt  pressure 
or  to  divert  the  belt  away  from  the  neck. 
As  a  result  safety  belt  use  is  promoted. 
This  factor  could  outweigh  any  loss  in 
effectiveness  due  to  the  introduction  of 
a  recommended  amount  of  slack  in 
normal  use.  50  FR  46056, 46059 
(November  6, 1985) 

The  petition  requests  NHTSA  to  order 
manufacturers  to  provide  notification 
and  remedy  of  a  safety-related  defect 
Since  these  devices  have  been  used 
widely  over  the  past  15  years  and  the 
agency  has  exphcitly  permitted  their 
use.  there  is  no  reasonable  possibility 
that  such  an  order  would  be  issued  at 
the  conclusion  of  an  investigation  into 
this  issue.  Further  commitment  of 
resources  to  pursue  the  question  is  not 


warranted.  Therefore,  the  petition  it 
denied. 

Authority:  Sec.  124.  Pub.  L  93-492: 88  Stat 
1470  (15  U.S.C.  1410a);  delegations  of 
authority  at  49  CFR  1.50  and  501A 

Issued  on:  November  29, 1989. 
George  L.  Parker, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  8»-28328  Filed  12-4-89;  8:45  am] 
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UrtMin  Mass  Transportation 
Administration 

Intent  To  Prepare  Environmental 
Impact  Statement  on  Alternative 
Transit  and  Highway  improvements  In 
the  Portland  Metropolitan  Area, 
(Multnomah  and  Washington 
Counties),  OR. 

agency:  Urban  Mass  Transportation 
Administration,  DOT. 

action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
and  the  Tri-County  Metropolitan 
Transportation  District  of  Oregon  (Tri- 
Met)  are  undertaking  the  preparation  of 
a  Supplemental  Draft  Environmental 
Impact  Statement  (SDEIS)  for  transit 
and  highway  improvements  in  the 
Westside  Corridor  of  the  Portland 
metropolitan  region.  The  SDEIS  will  be 
prepared  in  cooperation  with  the 
Federal  Highway  Administration 
(FHWA)  and  the  Oregon  Department  of 
Transportation(ODOT).  A  draft 
environmental  impact  statement  was 
prepared  in  1982  documenting  the 
impacts  of  a  range  of  transit  alternatives 
in  the  Westside  Corridor.  This  SDEIS 
will  update  the  documented 
environmental  impacts  and  mitigation 
for  the  Westside  Light  Rail  Transit  (LRTJ 
alignment  and  analyze  additional 
options  currently  being  considered  for 
segments  of  the  alignment.  These 
options  include  long  and  short  tunnels 
as  discussed  below.  The  SDEIS  will  also 
update  to  current  conditions  No-Build 
and  Transportation  Systems 
Management  (TSM)  alternatives  for  an 
analysis  of  the  LRT  Alternatives' 
transportation  benefits,  costs,  cost- 
effectiveness  and  environmental 
impacts.  The  SDEIS  will  also  include 
highway  improvements  in  the  Westside 
Corridor  and  this  SDEIS  will  serve  as 
the  original  environmental  analysis  for 
several  of  the  highway  improvements  as 
they  were  not  included  in  the  1982  Draft 
Environmental  Impact  Statement 

The  EIS  is  being  prepared  in 
conformance  with  40  CFR  part  1500, 
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Council  on  Evnironmentai  Quality, 
Regulations  for  Implementing  the 
Procedural  Requirements  of  the  National 
Environmental  PoUcy  Act  of  1969  as 
amended;  and  49  CFR  Part  622.  Federal 
Highway  Administration  and  Urban 
Mass  Transportation  Administration, 
Environmental  Impact  and  Related 
Procedures. 

FOR  FURTHER  INFORMATKMI  CONTACTt 
Patricia  Levine,  Urban  Mass 
Transportation  Administration.  Region 
10,  915  2nd  Ave.  Seattle,  WA.  98174 
(206)  442-4210.  or  Ron  Higbee.  Tri-Met 
115  NfW  1st  Avenue,  Suite  500,  Portland, 
OR  97209.  (503)  273-4322. 
8UPPI.EMENTARY  INFORMATION: 

Corridor  Description 

The  Westside  Corridor  is  a  major 
travel  corridor  which  includes  the 
central  business  districts  of  the  cities  of 
Portland  and  Beaverton  and  extends 
westward  into  Washington  County.  The 
corridor  parallels  on  Sunset  Highway 
(US  26),  Highway  217  and  the  Buriington 
Northern  (BN]  Railroad.  Its  boundaries 
are  approximately  the  Willamette  River 
to  the  east  185th  Ave.  to  the  West,  the 
West  Hills  and  Forest  Park  to  the  north 
and  Beaverton  Hillsdale  and  TV 
Highways  to  the  south. 

Alternatives 

Transit  AJtemaUves: 

1.  A  No-Build  Alternative  will  serve 
as  a  baseline  condition  against  which  to 
evaluate  the  environmental  impacts  of 
the  TSM  and  LRT  Alternatives.  The  No- 
Build  alternative  defines  the  year  2005 
consequences  of  only  modest  increases 
of  transit  system  capacity  and  no 
expansion  of  system  coverage  over 
today.  The  No-Build  Alternative  is 
constrained  by  anticipated  revenue 
generated  by  Tri-Met's  current  revenue 
sources.  The  Westside  Corridor  transit 
system  would  consist  of  buses  and 
operate  much  like  today,  however,  in  a 
more  congested  traffic  environment 
Current  peak  hour  bus  lines  would  be 
upgraded  to  all  day  service,  and  a  new 
transit  center  and  park-and-ride  lots 
would  be  added  at  the  interchange 
between  US  26  and  Highway  217. 

2.  A  Transportation  Systems 
Management  (TSM)  Alternative  consists 
of  a  package  of  low  to  moderate  cost 
improvements  designed  to  make 
efficient  use  of  the  existing  bus  and 
highway  system.  The  TSM  alternative 
also  provides  a  basis  for  evaluating  the 
cost-efTectiveness  of  the  Westside  LRT 
Alternatives.  Unconstrained  by  Tri- 
Met's  existing  revenue  sources,  the  TSM 
proposes  a  significant  increase  in 
Westside  Corridor  bus  service 
comparable  to  the  service  expansion 


proposed  in  the  Westside  LTR 
Alternative.  Both  bus  service  levels  and 
coverage  are  enhanced.  Limited  stop, 
trunk  line  bus  service  to  downtown 
Portland  during  peak  hours  is  greatly 
enhanced  over  the  No-Build  Alternative. 
A  new  transit  center  at  Tanasboume 
and  additional  park-and-ride  lots  along 
T.V.  highway  would  be  included.  Bus 
priority  measures  to  speed  the  flow  of 
trunk  hne  buses  are  added  at 
intersections  along  T.V.  Highway  and 
Canyon  Road.  Bus  stop  facilities  are 
added  to  US  26  interchanges  from 
Comell/l58th  east  to  the  Zoo 
Interchange. 

3.  The  Westside  LRT  Alternatives 
provide  a  twelve-mile  long  light  rail  line, 
generaUy  separated  from  aU  traffic,  in 
place  of  the  bus  trunk  lines  operating  in 
mixed  traffic  proposed  in  the  TSM 
Alternative.  The  Westside  LRT  line 
would  connect  with  the  Banfield  LRT 
line  in  downtown  Portland.  The  aim  is  to 
have  through  operation  of  light  rail 
trains  between  the  Westside  and 
Eastside  of  the  metropolitan  area. 
Feeder  bus  service  is  virtually  identical 
to  the  TSM  Alternative  feeder  bus 
service.  Additionally,  the  LRT 
alternatives  propose  13  hght  rail  stations 
and  five  park-and-ride  lots.  The  SDEIS 
will  examine  termni  of  the  light  rail  line 
at  the  Sunset  Transit  Center 
(intersection  of  Sunset  Highway  and 
Highway  217),  Murray  Boulevard  as  well 
as  185th  Avenue. 

As  stated  above,  the  SOEIS  will 
evaluate  options  to  the  Westside  LRT 
alignment  adopted  in  1983.  Alignment 
options  being  considered  for  two 
segments — Sunset  Canyon/West  Hills 
and  Central  Beaverton — are  as  follows: 

1.  Sunset  Canyon/West  Hills,  segment 
(Vista  Bridge  to  Sunset  Highway/ 
Highway  217  Interchange) 

a.  (1983  adopted)  South  Side  Surface 
Alignment 

b.  North  Side  Short  Tunnel/Surface 
Option 

c.  Long  Tunnel  with  and  without  Zoo 
and/or  Sylvan  stations. 

2.  Central  Beaverton  segment 
(Highway  217  at  Center  Street  to  Murray 
Boulevard  via  the  existing  Beaverton 
Transit  Center) 

a.  1983  adopted  alignment  along  Golf 
Creek,  the  southside  of  Beaverton 
Transit  Center,  Beaverdam  Road,  and 
the  Burlington  Northern  (BN)  Railroad. 

b.  East  of  Beaverton  Transit  Center 
the  option  is  north  of  the  1983  alignment 
roughly  midway  between  Golf  Creek 
and  Center  Street  running  by  the  north 
side  of  Beaverton  Transit  Center.  West 
of  the  Transit  Center  the  option 
traverses  south  of  the  1983  alignment  to 
follow  a  short  segment  of  Heiuy  Street 
and  then  curves  north  to  rejoin  the  BN 


Railroad  right-of-way  at  Murray 
Boulevard. 

Highway  Alternatives 

1.  No  Build.  No  highway 
improvements  would  be  constructed. 

2.  Build.  A  series  of  highway 
interchange  and  lane  addition 
improvements  to  US  26  axiA  Highway 
217  between  the  Zoo  Interchange  and 
the  T.V.  Highway  Interchange  in 
Beaverton  are  included  in  both  the  TSM 
and  LRT  alternatives.  These 
improvements  will  correct  existing 
highway  design  deficiencies,  improve 
highway  operating  safety,  smooth  traffic 
flow  west  of  the  Sylvan  Interchange, 
and  balance  eastbound  and  westbound 
capacity  east  of  Sylvan  Interchange. 
However,  these  improvements  wiU  not 
increase  highway  capacity  through  the 
Vista  Ridge  Tunnels  or  on  SW.  Jefferson 
Street  into  downtown  Portland; 
consistent  with  Portland's  Regional 
Transportation  Plan.  (RTP).  The  specific 
improvements  are  as  follows: 

a.  Sunset  Highway  Westbotmd  Truck 
climbing  Lane  extension  from  the  Zoo 
Interchange  to  the  Canyon  Road  off 
ramp; 

b.  Westbound  on-ramp  to  Sunset 
Highway  at  the  Zoo  Interchange; 

c.  Sylvan/Canyon/Cemetery 
Interchange;  Collector-distributor  Road 
Improvements. 

d.  Sunset  Highway  widening  fi^m  four 
to  six  lanes  between  the  Canyon  Road 
exit/entrance  and  the  Highway  217 
Interchange; 

e.  Sunset  Highway /Highway  217 
Interchange  improvements  to  match  the 
approach  highway  widening  and 
increase  ramp  capacity, 

t  Highway  217  Widening  from  four  to 
six  through  lanes  between  the  Sunset 
Highway  Interchange  and  the  (Canyon 
Road)  T.V.  Highway  Interchange. 

g.  Ramp  metering  of  all  eastbound  on 
ramps  along  217  and  Sunset  Highway  in 
the  Corridor, 

Probable  Effects 

Impacts  proposed  for  analysis  include 
changes  in  the  natural  environment  (air 
quality,  noise,  water  quality,  aesthetics 
land  slide  potential),  changes  in  the 
social  environment  (land  use. 
development  neighborhoods),  impacts 
on  parklands  and  historic  sites,  changes 
in  transit  service  and  patronage, 
associated  changes  in  highway 
congestion  on  main  highways  and  near 
transit  stations  and  park  and  ride  lots, 
capital  costs,  operating  and 
maintenance  costs,  and  financial 
implications.  Impacts  will  be  identified 
both  for  the  construction  period  and  for 
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the  long  term  operation  of  fte 
alternatives. 

The  proposed  evaluation  criteria 
include  transportatton,  environmental, 
social,  economic,  and  cost  effectiveness 
and  financial  measures  as  required  by 
current  Federal  (fira»A),  State  and  local 
environmental  laws  and  current  CEQ 
and  UMTA  guidelines.  Ktitigating 
measures  will  be  explored  for  any 
adverse  impacts  that  are  identified. 


Comments 

A  public  meeting  will  be  held,  if 
requested  by  interested  citizens  or 
agencies,  to  discuss  the  range  of 
altcmatrves  and  impacts  to  be 
addressed  in  the  SDEIS.  A  request  for  a 
meeting  should  be  made  to  Terry  L 
Ebersole,  Regional  Manager,  Suite  3142, 
Urban  Mass  Transportation 
Administration,  915  2nd  Ave^  Seattle, 
WA  98174  within  thirty  days  of  the  date 


of  uiIb  Matioe.  In  addilioR  cenmentB 

may  be  submitted  in  writing  to  Terry  L 

Ebersole,  Regional  Manager.  Comments 

should  address  the  alternatives  to  be 

considered,  impacts  to  be  addressed, 

and  scope  of  the  SDEIS. 

Louis  F.  Miaz.  )i, 

Actii^  Western  Area  Dmetm. 

{PR  Doc  80-28329  Filed  t2-4-8§;  MS  am] 
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This  section  of  th«  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished 
under  ttie  "Government  in  tfie  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  3:12  p.m.  on  Wednesday,  November 
29, 1989,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
The  application  of  Babcock  &  Brown,  a 
proposed  new  bank  to  be  located  at  1747 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  for  Federal  deposit 
insurance;  (2)  matters  relating  to  an 
assistance  agreement  pursuant  to 
section  13(c)  of  the  Federal  Deposit 
Insurance  Act;  and  (3)  personnel 
matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  M.  Danny  Wall  (Director  of  the 
Office  of  Thrift  Supervision),  concurred 
in  by  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  and 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
{c)(6).  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.552b(c)(2).  (c)(4).  (c)(6).  (c)(8).  and 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW., 
Washington,  DC. 

Dated:  November  30, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  89-28481  Filed  12-1-89;  2:06  pmj 

BiLUNO  COOC  6714-01-11 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Wednesday, 
December  6, 1989. 

place:  Room  600, 1730  K  Street.  NW., 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1  Secretary  of  Labor  on  behalf  of  Price  and 
Vacha;  and  United  Mine  Workers  of  America 
V.  Jim  Walter  Resources,  Inc.,  Docket  No.  BE 
87-128-D.  (Issues  include  whether  the 
administrative  law  judge  erred  in  finding  that 
the  operator  unlawfully  discriminated  against 
complainants.) 

Any  person  intending  to  attend  this 
hearing  who  requires  special 
accessibility  featiu'es  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
S  2706.150(a)(3)  and  S  2706.160(e). 

TIME  AND  DATE:  Immediately  following 
Oral  Argimient. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  the  following: 

1.  Secretary  of  Labor  on  behalf  of  Price  & 
Vacha,  etc.  v.  Jim  Walter  Resources,  Inc.,  BE 
87-128-D.  (see  oral  argument  listing) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  item  be 
considered  in  closed  session. 

CONTACT  PERSON  FOR  MORE  INFO: 
Jean  Ellen  (202)  65»-5629  /  (202)  708- 
9300  for  TDD  Relay, 
lean  H.  Ellen, 
Agenda  Clerk. 

[FR  Doc.  89-28451  Filed  12-1-89;  11:16  am] 

BtUma  CODE  «736-01-«i 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December.  4. 11. 18.  and 
25. 1989. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Open  and  Qosed. 


MATTERS  TO  BE  CONSIDERED: 
Week  of  December  4 
Tuesday,  December  5 
11:30  a.m. 
AfHrmation/Discussion  and  Vote  (PubUc 

Meeting)  (if  needed] 
Week  pf  December  11 — Tentative 
Thursday,  December  14 
10:00  a.m. 
Briefing  on  Status  of  Implementation  of  the 

Severe  Accident  Master  Integration  Plan 

and  Status  of  Licensee  Progress  on  IPE 

(Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 

Week  of  December  18— Tentative 
Tuesday,  December  19 

10:00  a.m. 
BrieRng  on  Risk  Communication  (Public 
Meeting] 

Wednesday,  December  20 
2:00  p.m. 
BrieHng  by  DOE  on  Status  of  Civilian  High 
Level  Waste  Program  (Public  Meeting) 
Thursday,  December  21 
2:00  p.m. 
Briefing  on  NRC  Actions  for  Cleanup  of 
Contaminated  Sites  Under  NRC 
Jurisdiction  (Public  Meeting] 
3:30  p.m. 
Affirmation/Discussion  and  Vole  (Public 
Meeting)  (if  needed] 

Friday,  December  22 
10:00  ajn. 

Briefing  by  Executive  Branch  (Closed — ^Ex. 
1] 
Week  of  December  25 — ^Tentative 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  December  25 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(recording)— (301)  492-0292 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  November  30, 1989. 
WiUiam  M.  Hill.  ]t„ 
Office  of  the  Secretary. 
[FR  Doc.  89-28494  Filed  12-1-89;  2:08  pmJ 

BNJJNaCOOe  TSSO-OI-M 


IMI 


FEDERAL  RC8EPVE  SVS^TM  BO«fiO  OF 

OOVCRNOMI 

mm  AND  DATE  11:00  a.m..  Monday. 

December  11, 19B9. 

place:  Marriner  S.  Eodes  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  Zlst  Streets. 

NW..  Washington,  DC  20S51. 

status:  Closed. 

matters  to  be  consioered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reaaaignments,  and 
salary  actiors)  involving  individual -Federal 
Reserve  System  employees. 

2.  Any  items  carried  foward  from  a 
previously  annotmced  meetiag. 

CONTACT  PCRSON  for  more 

imformationM    Joseph R.  Coyne, 
Assistant  to  the  Board;  (202)  452-^204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applicstions  scheduled 
for  the  meeting. 

Dated:  Deoember  1. 1900. 
William  W.WBes. 

Secretary  of  the  Board. 

[FR  Doc  69-28529  Filed  12-1-ra  3:53  pmJ 

WLLwa  cone  «7io->t-<i 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pm-suanl  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b3.  notice  is  hereby  given  that 
at  2:23  p.m.  on  Wednt  -.day,  November 
29, 1989,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  certain 
matters  relating  to  the  Gorparstian's 
corporate  activities. 

In  calling  die  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  |t.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  by 
Chturman  L  WilHam  Seidman.  (Director 
M.  Danny  "Wall.  Director  of  the  Office  of 
Thrfft  Supervision,  was  absent  fortiie 
vote  at  the  beginning  of  die  meeting), 


that  Corporation  btisiness  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
eeu'lier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  io  public  observation; 
and  that  the  matters  could  be 
conaixiered  in  a  chsed  meeting  by 
authority  of  subsections  tc}(2)  and  (c)(9] 
(b)  of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b  (c)(£)  and  (c)(9)(b». 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17di  Street.  NW..  Washington.  DC 

Dated:  November  30, 1989. 
Resolution  Trust  Corporation. 
JdiB  M.  BuddBy,  )r., 
Exectttive  Secretary. 

[FR  Doc.  89-28427  Filed  11-30-88;  4:56  jMnJ 

BiLUNQ  CODE  6714-01-M 

SECtmrnes  and  exchanoe  commission 

Agency  Meeting 

Notice  is  her^y  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Public  Law  94-409.  that 
the  Securities  and  Exchange 
Conunission  will  hold  tiie  fallowing 
meeting  during  the  week  of  December  4. 
1989. 

A  closed  meeting  will  be  held  on 
Tuesday.  December  5, 1988.  at  9:30  p.m. 

The  Commissioners,  Counsel  to  the 
Conuniseioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
-will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8).  (g)(A)  and  (TO)  and  17 
CFR  2Q0.402[a)  (4).  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  schedtded 
matters  at  a  dosed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

TTie  subject  matter  of  the  closed 


meeting  schedtded  ior  Toeiday, 
December  5, 1989,  at  3:30  p.m.,  wiObe: 

Institution  of  injunctive  actions. 
Settlement  of  injunctive  actions. 

Rattlnmant  pf  jn<minU»Tgtiw  ppy^c/<ing  nt 

an  enforcement  nature. 

Institutien  of  administrative  praoeedingi  of 
an  enforcement  natun. 

Formal  orders  of  investigation. 

At  times,  Changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  asoertaia  what,  if 
any.  mattarshave  beien«dded.«le)eted 
or  postponed,  please  contact*  Amy  iCroIl 
at(2Q2)272-.220a 

Dated  November  30.  i969. 
Jonathan  G.  Katx. 

Secretary. 

[FR  Doc.  8»-28493  Filed  12-1-90;  2.-07  pmJ 

aauNO  COM  ssi^^i^ 

THE  UmTED  STATES  INSTnun  OF  PEACE 

DATE:  Thursday.  December  7, 1989. 
time:  9:00  a.m.  to  5:30  p.in. 
place:  The  United  States  institute  of 
Peace,  1950  M  Stoat  N.W.  ground  floor 
(confereoce  room). 

status:  Open  session.— Thursday  ftlS 
a.m.  to  530  p.nL  (portions  may  be  closed 
pursuant  Io  subsection  (c)  of  aeotiao 
552(b)  of  tide  5.  United  States  Code,  bm 
provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  affescB  Act 
Pub.  L.  (96-525). 
agenda:  (Tentative): 

Meeting  of  the  Board  of  Directors 
convened.  Chairman's  Report.  Preaidsnt's 
Report  Committee  Reports.  Consideration  of 
the  Jtlinutes  of  the  Thirty-sixtli  meetiDg  of  the 
Board.  Consideration  of  grant  application 
matters. 

contact:  Ms.  Olympia  Otniak. 
Telephone  (202)  457-1700. 

Dated:  November  29, 1989. 
Bemice  |.  CHnay, 

Administrative  Officer,  The  United  States 
Institute  of  Peace. 

[FR  Doa  89-28479  Filed  12-1-68;  2«5  pm] 
anxiNO  case  siH-oMi 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrsctions  of  previously 
putilished  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  ttie  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Fanners  Home  Administration 
7  CFR  Parts  1900  and  1957 

Sale  of  Section  502  Rural  Housing 
Loans 

Correction 

In  rule  document  89-26961  beginning 
on  page  47957  in  the  issue  of  Monday, 
November  20, 1989,  make  the  following 
correction: 

On  page  47953,  in  the  first  column,  in 
the  fifth  line.  "Part  157"  should  read 
"Part  195r*. 

BIUJNO  CODE  150541.O 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

Correction 

In  notice  document  89-21208 
appearing  on  page  37496  in  the  issue  of 
Monday,  September  11, 1989,  make  the 
following  correction: 

On  page  37496,  in  the  table  under 
"Countervailing  Duty  Proceedings",  in 
the  entry  "Argentina:  *  *  *",  in  the 
second  column,  "07/14/88-12/31/89" 
should  read  "07/14/88-12/31/88". 

BIUJNO  COOC  1S0S-014 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 

[Docket  No.  91 15S-9258] 

Foreign  Fishing 

Correction 

In  rule  document  89-26956  beginning 
on  page  47680  in  the  issue  of  Thursday, 
November  18, 1989,  make  the  following 
corrections: 

Appendix  A  to  Subpart  A  [Corrected] 

1.  On  page  47681,  in  Table  1.,  in  the 
first  column,  in  the  eighth  line, 
"Northeast"  should  read  "Northwest". 

2.  On  page  47682,  in  the  first  column, 
in  the  file  line,  the  filing  date  should 
read  "11-15-89". 

BILUNO  COOe  tS0ft41« 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[Docket  No.  121RA-LDR;  FRL-3625-9] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan: 
Applicability  of  RCRA  Land  Disposal 
Restrictions  to  CERCLA  Response 
Actions 

Correction 

Document  89-23721,  beginning  on  page 
41566  in  the  issue  of  Tuesday,  October 
10, 1989,  was  published  in  the  "Notices" 
section  of  the  issue.  It  should  have 
appeared  in  the  "Proposed  Rules" 
section. 

BUUNQCOOe  1S0S-014 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30302;  FRL  3664-4] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

Correction 

In  notice  document  89-27214  beginning 
on  page  48313  in  the  issue  of 
Wednesday,  November  22, 1989,  make 
the  following  corrections: 

On  page  48314,  in  the  first  column,  in 
the  third  item  under  "supplementary 
INFORMATION",  in  the  ninth  line,  remove 


the  "1"  after  "aminocarbonyl"  and.  In 
the  10th  line,  the  second  "N"  should  be 
followed  by  a  hyphen. 


BNJJNO  CODE  1SOS-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00279;  FRL-36304] 

Nominations  to  the  Scientific  Advisory 
Panel;  Request  for  Comments 

Correction 

In  notice  document  89-19247  beginning 
on  page  33767  in  the  issue  of 
Wednesday,  August  16, 1989,  make  the 
following  corrections: 

1.  On  page  33767,  in  the  first  column, 
under  summary,  in  the  first  line, 
"provide"  was  mispelled. 

2.  On  the  same  page,  in  the  second 
column,  "FOR  FURTHER  INFORMATION" 

should  read  "for  further  information 

CONTACT". 

3.  On  page  33768,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
10th  line,  "diplomate"  was  mispelled. 

4.  On  page  33769,  in  the  first  column, 
in  the  29th  line,  "NIEHAS"  should  read 
"NIEHS". 

5.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  ninth  line,  "pharacology"  should 
read  "pharmacology". 

6.  On  page  33770,  in  the  first  colimin, 
in  the  first  complete  paragraph,  in  the 
third  line,  "an"  should  read  "and".  In  the 
16th  line.  "1968"  should  read  "1969". 

7.  On  the  same  page,  in  the  second 
column,  in  the  fifth  line,  "Southampton 
College"  was  mispelled,  in  the  ninth 
line,  "Signa"  should  read  "Sigma",  and 
in  the  13th  line,  "chemicals"  was 
mispelled. 

8.  On  the  same  page,  in  the  same 
column,  in  the  third  line  of  the  final 
paragraph,  "Laboratory"  was  mispelled. 

9.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  sixth  line  from  the  end, 
"Diseases"  should  read  "Disease". 

10.  On  page  33771,  in  the  first  column, 
in  the  sixth  line,  the  second  "on"  should 
read  "in". 

BILLma  COOC  1SOS41-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  89F-0451] 

ICi  Americas,  Inc.;  Filing  of  Food 
Additive  Petition 

Correction 

In  notice  document  89-26989 
appearing  on  page  47828  in  the  issue  of 
Friday,  November  17. 1989.  make  the 
following  correction: 

In  the  third  column,  under 

SUPPLEMENTARY  INFORMATION,  in  the 

seventh  line,  "19877"  should  read 
"19897". 

BILUNO  COOE  1MS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  89P-022S) 

Ice  Cream  Deviating  From  the 
Standard  of  Identity;  Temporary 
Permit  for  Market  Testing 

Correction 

In  notice  document  89-27056 
appearing  on  page  47829  in  the  issue  of 
Friday,  November  17. 1989.  make  the 
following  correction: 

In  the  third  column,  in  the  first 
complete  paragraph,  in  the  seventh  line, 
insert  "February  15, 1990"  following 
"than". 

BILUNO  CODE  1S0541-0 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Assessments  for  Incorrect  or  Late 
Reports  and  Failure  to  Report 

November  1, 1989. 

Correction 

In  notice  document  89-27051 
appearing  on  page  47838  in  the  issue  of 
Friday,  November  17, 1989,  make  the 
following  correction: 

In  the  2nd  column,  in  the  1st  complete 
paragraph,  in  the  9th  through  the  15th 
lines,  "'nonrespondent  exceptions'  will 
be  $10  per  month  tmder  AFS.  The  rates 


were  established  by  MMS  for  PAAS  on 
non-respondent  reports  will  be  $3  per 
month.  The  rate  estabhshed  by  MMS  for 
'nonrespondent  exceptions'  will  per 
month  under  AFS.  The  rates  were" 
should  read  '"nonrespondent 
exceptions.'  Based  on  actual  costs 
incurred,  the  rate  established  by  MMS 
for  PAAS  on  non-respondent  reports 
will  be  $3  per  month.  The  rate 
established  by  MMS  for  'nonrespondent 
exceptions'  will  be  $10  per  month  under 
AFS.  The  rates  were". 

BILUNO  CODE  150S41-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  430, 432  and  540 

Performance  Management  and 
Recognition  System 

Correction 

In  rule  document  89-27878  beginning 
on  page  49075  in  the  issue  of 
Wednesday,  November  29, 1989,  make 
the  following  corrections: 

1.  On  page  49078,  in  the  third  column, 
in  the  last  line  of  the  first  incomplete 
paragraph  "acceptable"  should  read 
"unacceptable". 

2.  On  page  49077,  in  the  first  column, 
section  number  "\  431.107"  should  read 
"5  432.107". 

S  432.107    [Corrected] 

3.  On  the  same  page,  in  the  third 
column,  in  S  432.107(b),  in  the  eighteenth 
line  insert  "ending"  between  "period" 
and  "on". 

BIUJNO  COOE  ISOMI-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Release  Not.  33-6846;  34-27281;  35-24954; 
39-2227;  10-17146  IA-1205] 

Organization,  Functions  and  Authority 
Delegations 

Correction 

In  rule  document  89-23303  beginning 
on  page  40862  in  the  issue  of 
Wednesday,  October  4, 1989,  make  the 
following  correction: 


S  200.303    [Corrected] 

On  page  40862,  in  the  3rd  column,  in 
§  200.303(a)(2).  in  the  11th  line.  "e.s.t" 
should  read  "cs.t". 


BUJJNa  CODE  tSOS41-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  89-AWA4] 

Establishment  of  the  Memphis 
Terminal  Control  Area  and  Revocation 
of  the  Memphis  International  Airport 
Airport  Radar  Service  Area;  TN 

Correction 

In  rule  document  89-25785  beginning 
on  page  46226  in  the  issue  of  Thursday, 
November  2, 1989  make  the  following 
correction: 

S  71.403    [Conectly  designated] 

.  On  page  46227,  in  the  first  column, 
the  section  number  "5  71.501"  should 
read  "8  71.403". 

BILUNO  COOE  1S0S-01-O 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  122 

[T.0. 89-96] 

Implementation  of  the  Air  Carrier 
Smuggling  Prevention  Program 

Correction 

In  rule  document  89-27025  beginning 
on  page  47761  in  the  issue  of  Friday, 
November  17, 1989,  make  the  following 
correction: 

On  page  47763,  in  the  first  column,  in 
amendatory  instruction  2,  in  the  third 
line,  "171.176"  should  read  "122.176". 

BILUNO  CODE  1SOS-01« 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fiscal  Year  1990  Indian  Child  WeHars 
Act  Grant  Program;  Avallat>llity  of  TItIs 
if  Funds 

November  28. 1989. 

aobncy:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  availability  of  title  II 

funds. 

summary:  The  Indian  Child  Welfare  Act 
makes  available  grant  funds  from  the 
Bureau  of  Indian  Affairs  (BLA), 
Department  of  the  Interior,  for  the 
purpose  of  improving  child  welfare 
services  to  Indian  children  and  families. 

EFFECTIVE  DATE:  The  closing  date  for 
receipt  of  applications  for  this  program 
is  February  16. 1990. 
ADDRESSES:  Bureau  of  Indian  Affairs' 
area  offices  are  listed  in  Part  FV  of  this 
announcement.  BIA/Division  of  Social 
Services,  Room  310  SIB,  18th  and  C 
Streets  NW..  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Bureau  of  Indian  Affairs'  area  office 
nearest  to  the  apphcant  or  the  Acting 
Chief.  Division  of  Social  Services  at  the 
address  Hsted  above;  Telephone  (202) 
343-6434. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary — Indian  Affairs  is 
announcing  procedures  necessary  to 
apply  for  grant  funds  under  title  II  of  the 
Indian  Child  Welfare  Act 

Applications  for  single-year  programs 
as  well  as  renewal  applications  for 
existing  multi-year  projects  will  be 
accepted.  The  available  funding  for  all 
applications  is  $8.4  million.  This 
includes  approximately  $2.0  million  for 
new  single-year  apphcations.  It  is 
important  that  applicants  carefully 
review  requirements  detailed  in  this 
announcement  related  to  deadlines, 
indirect  cost,  and  page  limitations.  If  an 
apphcation  is  not  received  by  the  close 
of  business  on  February  16. 1990,  the 
application  will  not  be  reviewed.  If  the 
apphcant  does  not  itemize  indirect  costs 
in  its  proposed  budget  a  total  of  five 
points  will  automatically  be  deducted 
from  Criteria  V — "Fiscal  Capabilities. 
Budget  and  Budget  Justification,  part 
(b)."  If  an  application  is  longer  than  the 
established  page  limitation,  only  the 
first  forty  pages  of  the  application  will 
be  reviewed. 

Authority:  The  Indian  Child  Welfare  Act 
Public  Law  95-608  authorized  the  utilization 
of  funds  for  grants  to  Indian  tribes, 
organizations,  and  multi-service  Indian 
centers.  This  notice  is  published  in  exercise 
of  authority  delegated  by  the  Secretary  of  the 


Interior  to  the  Assistant  Secretary — Indian 
Affairs  by  209  DM  a 

Part  L  General  Information 

A.  Background 

This  annoimcement  provides 
information  on  opportunities  to  apply  for 
Indian  Child  Welfare  Act  (ICWA)  grant 
funds  for  FY  1990.  The  Indian  Child 
Welfare  Act  of  1978  {Pub.  L  95-608.  25 
U.S.C  1902,  25  U.S.C.  1931  and  1932) 
limits  the  use  of  grant  funds  for  the 
following  activities: 

(1)  To  prevent  separation  of  Indian 
children  from  their  families  when 
possible; 

(2)  When  separation  is  necessary,  to 
reunite  Indian  children  with  their 
families  as  soon  as  possible; 

(3)  When  reunification  is  not  possible, 
to  arrange  permanent  placements  with 
extended  families  or  through  adoption; 
and 

(4)  To  carry  out  work  with  Indian 
children  and  their  families  in 
accordance  with  the  preferences  of  the 
ICWA,  following  procedures  and 
practices  which  reflect  the  unique 
values  of  Indian  culture. 

An  applicant  for  an  Indian  Child 
Welfare  Act  Grant  may  submit  only  one 
grant  application  for  this  program  during 
this  application  period  (refer  to  25  CFR 
23.21(b)). 

B.  BIA  Indian  Child  Welfare  Act  Grant 
Program  Purpose 

The  purposes  of  the  Bureau  of  Indian 
Affairs'  Indian  Child  Welfare  grants  as 
speciflcally  stated  in  the  law  are: 

(1)  The  establishment  and  operation 
of  Indian  child  and  family  service 
programs  which  promote  the  stability  of 
Indian  families,  and 

(2)  The  provision  of  non-Federal 
matching  shares  for  the  other  Federal 
financial  assistance  programs  which 
contribute  to  the  same  purpose. 

These  purposes  are  further  defined  in 
Public  Law  95-608,  sections  201  and  202; 
25  U.S.C.  1931  and  1932;  and  25  CFR 
23.22. 

The  objective  of  every  Indian  child 
and  family  service  program  shall  be  to 
prevent  the  breakup  of  Indian  famiUes. 
and  insure  that  the  permanent  removal 
of  an  Indian  child  from  the  custody  of 
his/her  parent  or  Indian  custodian  shall 
be  a  last  resort. 

C.  Eligible  Applicants 

The  governing  body  of  any  tribe  or 
tribes,  or  any  nonprofit  off-reservation 
Indian  organization  or  multi-service 
Indian  center,  may  apply  individually  or 
as  a  consortium  for  a  grant.  No 
applicant  may  submit  more  than  one 
application. 


A  consortium  is  created  by  an 
agreement  or  association  between  two 
or  more  eligible  applicants. 

New  applications  for  projects  of  one 
year  duration,  as  well  as  renewal 
applications  for  multi-year  apphcations 
originally  funded  in  FY  1989  may  be 
submitted  in  response  to  this 
announcement. 

Fart  n.  Available  Funds 

The  appropriation  for  this  program  in 
Fiscal  Year  1990  is  $8.4  million.  This 
includes  funding  for  existing  multi-year 
programs.  Approximately  $2.0  million 
dollars  will  be  available  for  single  year 
grant  applications  nationwide  this 
funding  period.  Grants  will  be  awarded 
to  individual  tribes,  organizations,  or  to 
consortia  of  tribes  and  organizations 
within  the  following  categories: 

(a)  A  maximum  of  up  to  $50,000  for 
eligible  applicants  with  a  total  service 
area  population  of  2.500  or  less; 

(b)  A  maximum  of  up  to  $75,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  2,500  but 
less  than  5,000; 

(c)  A  maximum  of  up  to  $100,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  5,000  but 
less  than  7,500; 

(d)  A  maximum  of  up  to  $150,000  for 
eligible  applicants  with  a  total  service 
area  population  of  7,500  but  less  than 
15,000; 

(e)  A  maximum  of  up  to  $300,000  for 
eligible  applicants  with  a  total  service 
area  of  greater  than  15,000. 

Applicants  in  the  State  of  Alaska  will 
be  allowed  a  25  perent  cost  of  living 
adjustment  to  the  total  maximum 
amoimt  for  which  they  may  apply. 

Notwithstanding  the  above  grant 
guidelines,  consortia  having  a  total 
service  area  population  of  5.000  or  less, 
may  apply  for  a  maximum  grant  of  up  to 
$100,000  because  of  the  greater 
administrative  costs  associated  with 
operating  a  small  consortium.  Consortia 
with  service  area  populations  greater 
than  5,000  must  comply  with  the  grant 
guidelines  set  above. 

Service  area  population  means  the 
total  number  of  Indians  eligible  for 
service  under  25  CFR  23.2  (d)(2)  and/or 
(3),  in  the  geographical  area  to  which  the 
tribe,  or  organization,  or  multi-service 
center  can  realistically  provide  the 
services  proposed  in  the  application. 
The  service  area  population  is  used  only 
to  determine  maximum  grant  allocations 
that  a  tribe,  multi-service  center,  or 
organization  may  be  eligible  to  receive. 
These  population  figures  must  be  based 
on  identifiable  statistical  resources. 

All  costs  associated  with  the 
administration  of  proposed  projects 
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shall  be  line  itemized.  Indirect  cost  as 
well  as  all  other  administrative  costs 
must  be  broken  down  by  percentage  and 
dollar  amounts.  All  admixustrative  costs 
will  be  carefully  scrutinized  in  relation 
to  proposed  funds  used  for  direct 
services.  If  the  applicant  does  not 
itemize  indirect  costs  in  its  proposed 
budget,  a  total  of  five  points  will 
automatically  be  deducted  from  Criteria 
V — "Fiscal  Capabihties.  Budget  and 
Budget  Justification,  Part  (b)." 

In  accordance  with  25  CFR  23.25(a)(8). 
the  reasonableness  and  relevance  of  the 
estimated  costs  for  the  project  are 
considered  in  the  rating  of  all  project 
applications.  Administrative  costs  are 
only  allowable  within  the  funding 
specified  by  the  grant  formula  and 
limitations  specified  in  this 
announcement. 

Applicants  will  not  be  funded  for 
more  than  their  demonstrated  need,  as 
specifically  addressed  in  25  CFR  23.24 
and  23.25.  The  statistical  requirements 
establiabed  in  these  regulations,  as  well 
as  the  tribe's  multi-service  center's  or 
organization's  prior  service  record  will 
be  used  in  determining  need.  Examples 
of  necessary  data  include  the  number  of 
actual  or  estimated  Indian  family 
breakup*,  and  the  number  of  persons 
who  will  receive  direct  services  from 
any  portion  of  the  proposed  program,  by 
program  area. 

In  accordance  with  25  CFR  23.27(c)(3). 
if  an  applicant  has  been  a  grantee 
during  the  preceding  fiscal  year  and 
proposes  to  continue  essentially  the 
same  service  program,  the  apphcant  at 
the  time  of  application,  must  provide  a 
satisfactory  evaluation  from  the  area 
office  along  with  the  other  materials 
required  in  this  subsection. 

A  satisfactory  evahiation  means  at  a 
minimum,  the  timely  submission  of  all 
fiscal  and  programmatic  reports, 
including  utilization  of  the  corrective 
analysis  form  when  programmatic 
changes  are  necessary.  At  no  time  may 
any  Indian  tribe,  organization,  or  multi- 
service center  which  is  either  an  eligible 
individual  applicant  in  accordance  with 
25  CFR  23.21  or  a  member  of  a 
consortium,  receive  Indian  Child 
Welfare  Act  grant  funds  greater  than  a 
maximum  grant  of  $300,000  through  a 
direct  grant  or  through  subgranting 
procedures  with  approved  applicants. 

Part  in.  Application  and  Selection 
Criteria 

A.  Statutory  Authority 

The  Indian  Child  Welfare  J*rogram 
from  the  Bureau  of  Indian  Affairs  is 
authorized  by  Title  II  of  Public  Law  95- 
608,  the  Indian  Child  Welfare  Act  (25 
U.S.C.  1901  et  seq.,  25  CFR  part  23).  The 


appropriation  for  die  grant  program  is 
$8.4  million.  TTie  Centi^l  Office  will 
retain  10  percent  of  the  total  available 
funding,  to  assure  funding  for  any 
applicant  who  may  appeal  a  denial  at 
the  area  office  level  ff  these  funds  are 
not  utilized  for  appeals,  they  will  be 
distributed  throu^  the  area  offices  to 
approved  apphcants. 

B,  The  Closing  Date  for  Receipt  of 
Applications 

The  dosing  date  for  receipt  of  all 
applications  under  this  Program 
Announcement  is  February  16, 1990. 
Applications  for  Indian  Child  Welfare 
Act  Grants  must  be  received  in  the 
appropriate  Bureau  of  Indian  Affairs' 
Social  Services  Area /Agency  Office,  as 
specified  in  25  CFR  23.28,  on/or  before 
4:15  p.m.  or  the  applicable  dose  of 
business  for  that  office  on  the  dosing 
date  of  the  application  period.  Post 
marks  will  not  be  considered  as  meeting 
the  timeframe  for  applications  received 
after  the  application  deadline.  The 
names  and  addresses  of  Bureau  Social 
Service  Area  Offices  and  staff  are  Usted 
at  the  end  of  this  aimouncement  Hand 
delivered  applications  are  accepted 
during  normal  working  hours  Monday 
through  Friday.  Applications  which  do 
not  meet  this  criteria  are  considered  late 
applications  and  will  not  be  considered 
in  the  current  competition. 

C.  Program  Priorities 

Indian  Child  Welfare  Act  grants  are 
for  the  purpose  of: 

(1)  Establishment  and  operation  of 
Indian  child  and  family  service 
programs.  In  accordance  with  the  policy 
in  25  CFR  23.3  to  emphasize  the  design 
and  funding  of  programs  to  promote  the 
stability  of  Indian  families,  program 
priorities  have  been  established  to  be 
utilized  by  area  offices  in  the 
competitive  review  process  when  more 
than  one  application  obtains  the  same 
competitive  score.  These  priorities 
reemphasize  the  programmatic  interest 
in  maintaining  the  family  and  preventing 
out-of-home  placements.  Program 
priorities  are  listed  below  in  descending 
order. 

(a)  Operation  and  maintenance  of 
facilities  for  the  counseling  and 
treatment  of  Indian  families  and  fat  the 
temporary  custody  of  Indian  children. 

(b)  Family  Assistance  (including 
homemaker  and  home  counselors), 
daycare,  after-school  care,  recreational 
activities,  respite-care,  and  employment 

(c)  A  system  for  the  tribes  and  Indian 
organizations  to  license  or  otherwise 
regulate  Indian  foster  and  adoptive 
homes  or  the  preparation  and 
implementation  of  child  welfare  codes 
within  their  legal  jurisdictional 


authority,  or  pursuant  to  a  state-trfbal 
and/or  Indian  organization  agreement 

(d)  Guidance,  legal  representation  and 
advice  to  Indian  familiea  involved  in 
tribal,  state  or  federal  child  custody 
proceedings. 

(e)  Employment  of  professional  and 
other  trained  personnel  to  assist  die 
tribal  court  in  the  disposition  of 
domestic  relations  and  child  welfare 
matters.  (Funding  of  tribal  court  staff  Is 
not  allowable.) 

(f)  Education  and  training  of  Indians 
(including  tribal  court  fudges  and  staff) 
in  skills  relating  to  child  and  family 
assistance  and  service  programs. 

(g)  Subsidy  programs  under  which 
Indian  adoptive  children  may  be 
provided  support  comparable  to  that  for 
which  they  could  be  eligible  as  foster 
children,  taking  into  account  the 
appropriate  state  standards  of  support 
for  maintenance  and  medical  needs. 

(h)  Home  improvement  programs. 

(i)  Other  programs  designed  to  meet 
the  purpose  of  the  Act  Planning  or 
feasibility  grants  may  be  undertaken  for 
any  one  of  the  above  listed  program 
purposes.  These  applications  will  be 
raidced  according  to  the  priority  of  the 
program  under  consideration. 

(2)  Providing  non-Federal  matdiing 
shares  for  other  Federal  finandal 
assistance  programs  as  prescribed  in  25 
CFR  23.43.  The  order  of  priorities  of 
matching  share  grants  will  correlate 
with  the  purpose  of  the  program 
receiving  the  match. 

D.  Content  of  the  Application 

The  application  shall  be  no  longer 
than  40  pages,  double  spaced,  excluding 
the  appendix.  The  table  of  contents  and 
appendices  will  not  be  counted  toward 
the  maximum  length.  It  is  recommended 
that  the  aj^endix  be  no  longer  than  20 
pages.  Any  application  whose  narrative 
exceeds  40  pages  will  not  be  reviewed 
past  page  40. 

The  application  shall  include  standard 
form  424  and  the  following  information: 

(1)  Name  and  address  of  Indian  tribal 
governing  l>ody(ie8)  or  Indian 
organization  applying  for  a  grant 

(2)  Descriptive  name  of  project 

(3)  Grant  funds  requested, 

(4)  Hie  unduplicated  client  service 
population  directly  benefiting  from  the 
project 

(5)  Length  of  project 

(6)  Beginning  date. 

(7)  Project  budget  categories  or  items. 

(8)  Program  narrative  statement 
(including  three  year  plans  if  current 
multi-year  grantee), 

(9)  Certification  or  evidence  of  reqoeet 
by  Indian  tribe  or  board  of  Indian 
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organization  (preferably  covering  the 
duration  of  the  proposed  project), 

(10)  Evidence  of  substantial 
community  support  for  the  proposed 
program.  This  request  may  be  in  the 
form  of  a  tribal  resolution,  an 
endorsement  included  in  the  grant 
application  or  such  other  forms  as  the 
tribal  constitution  or  current  practice 
requires, 

(11)  Name  and  address  of  the  Bureau 
o^ice  to  which  an  application  is 
submitted, 

(12)  Date  application  is  submitted  to 
the  Bureau,  and 

(13)  Additional  information  pertaining 
to  grant  applications  for  funds  to  be 
used  as  matching  shares. 

Information  included  in  the  appendix 
should  related  specifically  to  the 
application.  The  appendix  may  include, 
but  is  not  limited  to  the  following: 
Resolutions,  support  letters,  position 
descriptions,  fiscal  management/ 
accounting  certification,  operational 
monitoring  system,  non-profit  status 
documentation. 

E  Evaluation  Criteria 

The  content  of  the  application  and  the 
following  factors  are  considered  in  the 
competitive  review  of  these  grant 
appUcations: 

(1)  The  degree  to  which  an  applicant 
demonstrates  in  the  program  narrative 
an  understanding  of  the  social  service 
problems  or  issues  impacting  the  client 
population  which  the  applicant  proposes 
to  serve.  (If  an  applicant  identifies 
alcohol  or  drug  abuse  as  a  major 
problem  or  issue  impacting  Indian 
children  and  families,  they  must  also 
clearly  address  current  efforts  to 
coordinate  existing  resources  to  attack 
these  problems.  This  may  include 
information  on  the  development  or 
contents  of  the  Tribal  Action  Plan 
specified  under  section  4206  of  the 
Omnibus  Drug  and  Alcohol  Abuse  Act 
of  1986.) 

(2)  The  degree  to  which  and  the 
methods  by  which  the  applicant  intends 
to  fulfill  the  purpose  of  the  grant, 
specifically  relating  to  the  goals  and 
objectives  of  the  program  to  the  issues 
and  problems  impacting  the  cUent 
popiilation.  (The  proposed  methods 
outlined  in  the  application  should  have 
an  established  basis  for  operation,  e.g.,  a 
tribal  placement  program  requires 
tribally  established  Ucensing  or 
placement  standards  on  which  to 
operate,  or  a  program  to  assist  the  tribal 
court  requires  a  tribal  code  and  a  tribe 
court  with  which  to  work,  etc.) 

(3)  Whether  the  applicant  presents 
narrative,  quantitative  data  and 
demographics  of  the  client  population  to 


be  served.  Examples  of  such  data 
include: 

(a)  The  number  of  actual  or  estimated 
Indian  child  placements  outside  the 
home; 

(b)  The  number  of  actual  or  estimated 
Indian  family  breakups;  and 

(c)  The  need  for  a  directly  related 
preventive  program.  (Refer  to  part  II  for 
further  explanation.) 

(4)  The  relative  accessibihty  which 
the  Indian  population  to  be  served  under 
a  specific  proposal  already  has  to 
existing  child  and  family  service 
programs  emphasizing  prevention  of 
Indian  family  breakup.  Factors  to  be 
considered  in  determining  accessibility 
include: 

(a)  Cultural  barriers; 

(b)  Discrimination  against  Indians; 

(c)  Inability  of  potential  Indian 
clientele  to  pay  for  service; 

(d)  Lack  of  programs  which  provide 
free  service  to  indigent  families; 

(e)  Technical  barriers  created  by 
existing  public  or  private  programs; 

(f)  Availabihty  of  transportation  to 
existing  programs; 

(g)  Distance  between  the  Indian 
community  to  be  served  under  the 
proposal  and  nearest  existing  programs; 

(h)  Quality  of  service  provided  to 
Indian  clientele;  and 

(i)  Relevance  of  service  provided  to 
speciHc  needs  of  Indian  chentele. 

(5)  The  proper  justification  of  the 
extent  to  which  the  proposed  program 
would  duplicate  any  existing  child  and 
family  service  program  emphasizing 
prevention  of  family  breakup,  taking 
into  consideration  all  the  factors  listed 
in  paragraphs  (1),  (2),  (3),  and  (4)  of  this 
section.  Proper  justification  must  be 
given  for  any  duplication  of  services. 

(6)  Evidence  of  substantial  community 
support  for  the  proposed  program  from  - 
the  Indian  community  or  communities  to 
be  served.  Such  support  may  be 
evidenced  by: 

(a)  Letters  of  support  from  individuals 
and  families  to  be  served; 

(b)  Local  Indian  community 
representation  in  and  control  over  the 
Indian  entity  requesting  the  grant; 

(c)  Letters  from  local  social  service  or 
social  service  related  agencies  familiar 
with  the  applicant's  past  work 
experience; 

(7)  The  explanation  of  proposed 
facilities  and  of  the  structure  of  the 
tribal  or  Indian  organization  requesting 
grant  funds,  and  the  position  description 
of  any  position  to  be  funded  with  grant 
funds,  identifying  qualifications, 
responsibilities,  and  lines  of  supervision. 

(8)  The  reasonableness  and  relevance 
of  the  estimated  costs  of  the  proposed 
program  or  service. 


An  application  shall  not  receive  a 
preliminary  approval  unless  a  review  of 
the  application  determines  that  it: 

(a)  Contains  all  the  information 
required  in  "D.  Content  of  an 
Application". 

(b)  Receives  a  minimum  score  of  85  in 
a  competitive  review  under  the  scoring 
process  using  the  selection  criteria 
established  in  regulation. 

(c)  If  an  applicant  has  been  a  grantee 
during  the  year  inMiediately  preceding 
the  year  for  which  an  application  is 
being  made,  and  has  made  an 
application  to  continue  essentially  the 
same  service  program,  satisfactory 
evaluation(s)  from  the  area  office  review 
of  the  program  must  be  provided  in 
addition  to  the  other  materials  required 
in  this  subsection. 

E  Single  Year  Grant  Review  Process 

The  Assistant  Secretary — Indian 
Affairs  or  his/her  designated 
representative  shall  select  for  grants 
under  the  Indian  Child  Welfare  Act 
those  proposals  which  will  in  his/her 
judgment  best  promote  the  purposes  of 
the  Act.  Such  selection  will  be  made 
through  a  review  process  in  which  each 
application  will  be  scored  competitively 
using  the  BIA  review  criteria  listed 
above  at  the  appropriate  Bureau  Social 
Service  Office  referred  to  in  25  CFR 
23.30, 23.31,  or  23.33.  Grant  applications 
wrill  be  reviewed  by  a  panel  of  reviewers 
qualified  by  training  and/or  experience 
in  human  services  to  Indian  populations. 
These  recommendations  will  be  used  by 
the  Assistant  Secretary — Indian  Affairs' 
designated  representative  to  preliminary 
approve  or  disapprove  all  single  year 
grant  appUcations,  and  make  funding 
recommendations  to  the  Central  Office. 
The  Assistant  Secretary — Indian  Affairs 
h&s  final  funding  authority. 

C.  Procedures  for  Submission  of  Multi- 
Year  Renewal  Applications 

The  Assistant  Secretary — Indian 
Affairs  may  award  grants  for  the  second 
year  of  approved  multi-year  project 
proposals  as  authorized  in  25  CFR  23.37. 
No  new  multi-year  projects  shall  be 
considered  in  the  FY  1990  application 
period.  Funding  of  projects  is  subject  to 
the  availability  of  funds  in  accordance 
with  25  CFR  23.27(e).  Only  current 
grantees  who  have  FY  1989  approved 
multi-year  projects  may  submit  renewal 
apclications. 

Current  multi-year  projects  grantees 
must  submit  three  copies  of  renewal 
applications  which  contain  the  following 
information  to  the  appropriate  agency  or 
area  office: 

(1]  New  SF-424: 
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(2)  Updated  information  required  in  25 
CFR  23.24,  23.25.  23.26  and  23.27(c)(3); 

(3)  Updated  Operational  Monitoring 
System  (OMS); 

(4)  Proposed  budget. 

Grantees  must  have  a  satisfactory 
evaluation  of  the  current  year  of  their 
multi-year  project  fi-om  the  Area  Office 
in  order  to  be  considered  for  funding  for 
subsequent  project  years  (25  CFR 
23.27(c)(3)). 

As  stated  in  25  CFR  23.37(e),  requests 
(e.g.,  resolutions)  from  tribal  governing 
bodies  or  Indian  organizations  which 
cover  the  duration  of  the  multi-year 
project  will  fulfill  the  requirements 
specified  in  25  CFR  23.28  and  do  not 
need  to  be  resubmitted  on  an  annual 
basis.  Resolutions  that  covered  only  one 
year  of  the  project  must  be  updated  for 
the  year  which  the  grantee  is  submitting 
a  renewal  application. 

Grantees  must  comply  with  25  CFR 
part  276  in  terms  of  both  fmancial  and 
performance  reporting  requirements. 
Failure  to  meet  and  comply  with 
regulatory  requirements  may  result  in 
suspension,  cancellation  and/or 
termination  of  program  funds.  The  OMS 
for  a  multi-year  renewal  application 
must  demonstrate  a  developmental 
approach  to  the  delivery  of  the  proposed 
child  and  family  service  project  (25  CFR 
23.37(d)(2)).  In  revising  or  updating  the 
OMS,  renewal  applicants  shall  submit 
an  OMS-2.  Applicants  may  specify  that 
the  OMS-2  does  not  require  updating 
and  should  note  such  in  the  renewal 
application. 

H.  Renewal  Application  Review 

Upon  submission  of  the  initial 
application  and  the  renewal  application, 
the  area/agency  certification  form  will 
be  completed  by  the  appropriate  area/ 
agency  office  specified  in  25  CFR  23.30 
or  23.31.  The  applicant  must  include  a 
satisfactory  evaluation  of  their  existing 
ICWA  program  (25  CFR  23.27(c)(3))  to 
include  with  their  renewal  application. 


Materials  submitted  for  renewed  shall 
not  be  subject  to  competitive  review. 
The  area  social  worker  or  designated 
social  services  staff  shall  review 
renewal  applications  for  compliance 
with  25  CFR  part  23  and  25  CFR  part  276. 
The  area  social  worker  or  designated 
social  services  staff  shall  make 
recommendations  based  on  this  review. 

/.  Renewal  Application  Funding 

Funding  shall  be  in  accordance  with 
the  formula  published  in  the  Federal 
Register  (25  CFR  23.27(e)(1)).  Funding 
after  the  first  year  of  a  multi-year 
project  will  depend  upon  the  grantee's 
progress  in  achieving  the  objectives  of 
the  project  according  to  the  approved 
work  plan  submitted  in  the  previous 
year(s)  of  the  project  (25  CFR  23.37(f)), 
demonstrated  need,  and  the  availability 
of  funds. 

/.  Appeals 

In  accordance  with  25  CFR  2.20(c), 
23.63,  and  23.64,  the  Assistant 
Secretary — Indian  Affairs  has  made  a 
determination  to  assume  administrative 
jurisdiction  over  all  Fiscal  Year  1990 
Indian  Child  Welfare  Act  Grant 
Apphcation  appeals. 

Notice(s)  of  appeals  must  be  filed 
within  30  days  of  the  appellant's  receipt 
of  the  decision  being  appealed.  The 
notice  is  filed  in  the  office  of  the  official 
whose  decision  is  being  appealed.  The 
date  of  filing  is  the  date  the  notice  of 
appeal  is  postmarked  or  the  date  it  is 
personally  deUvered  to  the  official's 
immediate  office.  (25  CFR  2.9(a).  2.13(a).) 
No  extension  of  time  will  be  granted  for 
filing  a  notice  of  appeal.  (25  CFR  2.9(a), 
2.16.) 

The  Statement  of  Reasons  must  be 
filed  within  the  next  30  days  in  the  office 
of  the  official  whose  decision  is  being 
appealed.  It  may  be  included  in  or  filed 
with  the  notice  of  appeal.  (25  CFR  2.10.) 
The  Assistant  Secretary — Indian  Affairs 
shall  take  action  and  render  a  decision 


in  accordance  with  the  provisions 
required  in  25  CFR  2.20. 

Part  IV.  BIA  Area  Offices— Area  Social 
Workers 

Aberdeen — Dean  Krahulec  115  4th 
Avenue  SE.,  Aberdeen,  SD  57401; 
(605)  226-7351 

Albuquerque — Joe  Naranjo,  615  Ist 

Street,  P.O.  Box  26567,  Albuquerque, 
NM  87125-6567;  (505)  766-3321 

Anadarko—]erTy  Bridges,  P.O.  Box  368, 
Anadarko,  OK  73005;  (405)  247-«e73 
ext.  257 

5;7y;/j^s— Louise  Reyes,  316  N.  26th 

Street  Billings,  MT  59101;  (406)  657- 

6651 
Eastern — ^Evelyn  Roanhorse,  18th  and  C 

Streets  NW.,  Code  1000, 

Washington.  DC  20240;  (703)  235- 

3179 
Juneau — Jimmie  Clemmons,  P.O.  Box  3- 

8000,  luneau.  AK  99802-1219;  (907) 

586-7611 
Minneapolis — ^Rosalie  V.  Clark,  15  South 

Fifth  Street.  10th  Floor,  Miimeapolis, 

MN  55402;  (612)  349-3615 
Muskogee — Alice  Allen.  Old  Federal 

Building.  Muskogee.  OK  74401;  (918] 

687-2507 

Navajo — Nancy  Evans,  P.O.  Box  M. 

Window  Rock.  AZ  86515;  (602)  871- 

5151 
PAoe/iix— Elizabeth  Black  Owl,  One 

North  First  Street.  P.O.  Box  10. 

Phoenix.  AZ  85004;  (602)  241-2262 
Port/a/jd— Area  Social  Worker.  1002  NE 

Holladay.  P.O.  Box  3785,  Portland, 

OR  97232;  (503)  231-6783/6785 
Sacramento — ^Kevin  Sanders.  Federal 

Office  Building.  2800  Cottage  Way, 

Sacramento,  CA  95825;  (916)  978- 

4601. 
Eddie  F.  Brown. 

Assistant  Secretary— Indian  Affairs. 
[PR  Doc.  89-28313  Filed  12-4-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  160 

[COO  7e-l74b] 

RIN  21  tS-AC16 

Approval  of  Inflatable  Ufejackets 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Interim  Final  Rule. 

SUMMARY:  This  interim  fmal  rule 
establishes  structural  and  performance 
standards  and  procedures  for  approval 
of  inflatable  lifejackets,  as  well  as 
requirements  for  associated  manuals, 
servicing  programs,  and  shore-side 
service  facilities.  Inflatable  lifejackets 
need  only  minimal  stowage  space  and 
are  well  suited  for  use  on  vessels  that 
have  stowage  space  and  weight 
limitations.  Inflatable  lifejackets  are 
allowed  only  on  certain  inspected 
vessels  and  submersibles  and  must  be 
serviced  annually  at  approved  servicing 
facilities.  Their  use  is  optional  but,  if 
carried,  certain  limitations  apply. 
DATES:  Effective  date:  This  rule  becomes 
effective  on  January  4, 1990. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  4, 
1990.  Comment  Date:  Comments  must  be 
received  by  January  19, 1990. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  CouncU  (G-LRA-2/3600)  (CGD 
7&-174b].  U.S.  Coast  Guard 
Headquarters.  2100  Second  St..  SW.. 
Washington,  DC  20593-0001.  Comments 
vsrill  be  available  for  examination  and 
copying  at.  and  may  be  dehvered  to, 
Room  3600  at  the  above  address, 
between  the  hoiu^  of  8  a.m.,  and  3  p.m. 
Monday  through  Friday,  except 
holidays.  The  telephone  number  is  (202] 
267-1477. 

A  final  regulatory  evaluation  has  been 
included  in  the  public  docket  for  this 
rulemaking.  The  regulatory  evaluation 
and  other  materials  referenced  in  this 
document  may  be  inspected  and  copied 
at  the  Marine  Safety  Council,  between 
the  hours  of  8  a.m.  and  3  p.m.  Monday 
through  Friday,  except  holidays,  at  the 
above  address. 

FOR  FURTHER  INFORMATKMi  CONTACT: 
Mr.  Samuel  Wehr,  Office  of  Marine 
Safety.  Security,  and  Environmental 
Protection.  Attn:  G-MVI-3/14,  2100 
Second  St..  SW.,  Washington.  DC  20593- 
0001.  (202)  267-1444. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Proposed  Rulemaking.  A 
Notice  of  Proposed  Rulemaking  (NPRMJ 


was  published  in  dte  Federal  Register  on 
May  29, 1985  (50  FR  21862  and  21878). 
Corrections  to  this  NPRM  were 
published  in  the  Federal  Register  of  June 
18, 1985  (50  FR  25274).  The  comment 
period  on  the  proposal  ended  on  July  15, 
1985.  Comments  were  received  from  a 
total  of  19  parties. 

Hybrid  Personal  Flotation  Device 
(PFD's).  The  NPRM  proposed 
requirements  for  both  hybrid  PFD's  and 
inflatable  lifejackets.  An  interim  final 
rule  promulgating  hybrid  PFD 
requirements  was  published  in  the 
Federal  Register  on  August  22, 1965  (50 
FR  33923).  Corrections  to  this  rule  were 
published  on  February  4, 1986  (51  FR 
4349).  Comments  that  addressed 
concerns  relating  to  the  hybrid 
requirements  were  analyzed  and 
discussed  in  that  publication.  Smne  of 
those  comments  are  also  relevant  to 
inflatable  lifejackets  and  are  addressed 
in  the  discussion  of  comments  in  this 
riilemaking. 

Carriage  Requirements  for  Inflatable 
Lifejackets.  Provisions  relating  to 
carriage  of  inflatable  lifejackets  as 
substitutes  for  other  required  life)ackets 
on  board  various  types  of  vessels  will  be 
indnded  in  regulations  being  proposed 
under  a  project  to  update  the  lifesaving 
appliances  and  arrangements  for  all 
vessels  to  implement  the  1983 
Amendments  to  SOLAS  1974  (SOLAS 
74/83)  (Docket  CGD  84-069)  (new 
Subchapter  W).  Advance  notice  of  this 
related  rulemaking  was  published  in  the 
Federal  Re^^  of  April  29. 1985  (50  FR 
17530).  A  Notice  of  Proposed 
Rulemaking  was  published  April  21, 
1989  (54  FR  16198).  Until  the  rulemaking 
is  completed,  inflatable  lifejackets  may 
be  accepted  for  carriage  under  the 
equivalency  provisions  in  the  various 
vessel  regulations  by  contacting  the 
Commandant  (G-MVI)  according  to  46 
CFR  30.15.  46  CFR  70.15.  48  CFR  90.15,  46 
CFR  108.105,  46  CFR  167.35-1,  46  CFR 
169.109,  and  46  CFR  175.15.  The  Coast 
Guard  expects  to  follow  the  guidelines 
in  the  inflatable  PFD  NPRM  published 
on  May  29, 1985  when  granting  an 
acceptance. 

Request  for  public  hearing.  Two 
requests  for  a  public  hearing  were 
received  at  the  end  of  the  comment 
period.  As  discussed  in  the  interim  fmal 
rule  for  hybrid  PFD's  published  in  the 
Federal  Register  on  August  22, 1965  (50 
FR  33923),  no  public  hearings  were  held 
because  the  written  comments  received 
during  the  comment  period  provided 
such  ample  information  with  detailed 
recommendations  that  a  pubUc  hearing 
would  not.  in  all  probability,  provide 
any  new  information.  Also,  the  concerns 
of  those  requesting  public  hearings  had 
already  been  discussed  in  several  public 


meeting  ef  the  National  Boating  Safety 
Advisory  Council  (NBSAC),  and  were 
adequately  documented  for  Coast  Guard 
review  and  consideration.  The  Coast 
Goard,  therefore,  determined  there  was 
not  a  sufficient  need  for  having  a  public 
hearing. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  were:  Mr.  Samuel 
Wehr,  Office  of  Marine  Safety,  Security, 
and  Environmental  Protection,  and 
Christena  Green,  Office  of  the  Chief 
Counsel. 

Discussion  of  Comments  and  Revisions 
Made 

General 

Reliability  and  'Type" Designation  of 
Inflatables  as  Opposed  to  Hybrids.  One 
commenter  requested  an  explanation  of 
why  inflatables  are  to  be  approved  for 
Type  I  PFD  service  while  hybrids  are 
being  approved  only  for  Type  n  or  in 
service.  The  performance  type  assigned 
to  the  device  is  to  designate  differences 
in  intended  use  and  flotation 
performance  for  the  device.  Type  I 
devices  are  reversible  and  provide  face- 
up flotation,  among  other  things.  If  a 
commercial  hybrid  PFD  can  be  made  to 
be  reversible,  to  have  the  necessary 
face-up  flotation  performance,  and  to 
meet  the  other  Type  I  performance 
requirements,  it  could  be  accepted  for 
carriage  in  lieu  of  Type  I  on  at  least 
certain  classes  of  vessels,  if  not  all 
classes. 

The  commenter  also  stated  that  the 
hybrid  would  appear  to  be  more  reliable 
because  of  its  inherent  buoyancy.  The 
reliability  of  all  types  of  PFD's  is 
basically  equivalent  but  is  achieved  in 
different  ways.  Because  hybrid  PFD's 
have  inherent  buoyancy  and  are 
REQUIRED  TO  BE  WORN,  they  are 
permitted  to  be  serviced  by  the  user 
instead  of  an  approved  servicing  facility. 
Because  inflatables  have  no  inherent 
buoyancy  and  required  wear  is  not 
practical  on  large  commercial  vessels, 
inflatable  hfejackets  are  required  to  be 
serviced  annually  at  an  approved 
servicing  facility  to  ensure  an  equivalent 
level  of  reliable  operation.  These 
differences  were  discussed  in  the  Notice 
of  Proposed  Rulemaking  (NPRM)  (50  FR 
21879-81)  under  the  headings  "5.  Coast 
Guard  Studies".  "11.  PFD  Reliability", 
•*13.  Need  for  Annual  Servicing",  and 
"17.  REQUIRED  TO  BE  WORN'.  The 
preamble  emphasized  the  need  for 
professional  servicing  of  inflatable 
lifejackets.  The  differences  between 
hybrid  and  inflatable  servicing 
requirements  were  also  discussed  in  the 
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interim  final  rales  for  cairiage  of  hjrtnid 
PFD's  ander  the  keadii«  '7.  Need  for 
Annual  Servicing'  (51  FR  4338). 

Use  of  Inflatablea  on  Pecreational 
boats.  One  comnienter  su^jitested  that 
the  Coast  Guard  evaluate  overseas 
experience  with  use  of  inflatable 
lifejadwts  on  recreational  boats  and 
permit  dieir  as«  on  recreational  boata  in 
U.S.  waters.  Orereeas  experience  was 
specificaDy  solicited  on  the  ANPRM. 
Many  foreign  governments  responded 
and  tb«r  comiaents  are  in  the  docket 
There  was  no  indication  that  inflatables 
would  provide  any  additioaul  benefit  to 
recreational  boating  than  hybrid  PFD's. 
Further,  Coast  Guard  studies  discussed 
in  the  NPRM  on  inflatable  lifejackets 
and  hytnid  PFD's  indicate  that  a 
professional  aervidng  program  is 
needed  to  maintain  continuing  reliability 
of  inflatable  lifejackets.  In  s  recreationid 
boating  environment,  inflatables  failed 
to  operate  approximately  20%  of  the 
time  when  not  in  a  strnctured  servicing 
program.  Inflatables  present  a  higher 
risk  of  fatalities  than  hybrids  if  not 
serviced  regulariy  and  properly.  Since 
no  satisfactory  servicing  program  is 
available  or  could  feasibly  be  developed 
for  recreational  boating,  totally 
inflatable  hfejackets  are  not  being 
permitted  to  meet  the  carriage 
re<{uirements  on  recreational  boats  at 
this  time 

The  Coast  Goard  continues  to 
research  ways  to  overcome  this 
"operational  reliability"  problem. 
Proposals  have  been  requested  for 
research  grants  (54  FR  3552):  data 
continnea  to  be  gathered  on  the  use  of 
hybrid  PFD's;  and  discussions  continue 
with  industry,  laboratory  standards 
writing  organizations,  and  state  boating 
law  adbiinistrators.  When  new 
hardware  developments,  carriage 
conditions,  or  other  innovations  reduce 
the  risk  of  inflation  failiu'e  to  an 
acceptable  level,  a  new  rulemaking 
could  be  initiated  to  address  this  issue. 

Work  Vest  Approval.  Because  of  the 
apparent  inconsistency  in  approving 
hybrids,  but  not  inflataUes,  aa  wmk 
vests,  one  commenter  suggested  that 
inflatables  might  also  be  approved  as 
work  vests.  This  suggestion  has  not 
been  adopted.  It  has  not  yet  been 
demonstrated  \h&\  an  inflatabie  can  be 
used  in  a  work  envin»unent  without 
significant  unnoticed  damage  to  an 
inflatable  chamber  making  Lhe  device 
totaUy  ineffective  or  otherwise 
rendering  the  device  unserviceable.  The 
inherent  buoyancy  in  hybrids,  however. 
permits  them  to  be  considered  for  use  as 
work  vests.  A»  ;fte  stuaiee  menuoned  in 
the  NPRM  taidicaie.  me  10  pounds  of 
inherent  buoyancy  m  a  commercial 


hybrid  provides  adequate  flotation  for 
most  people.  The  Coast  Guard  behevea 
that  the  risk  of  a  hybrid  with  a  damaged 
inflation  chamber  not  supporting  a  user 
is  minimal.  However,  the  risk  is  too 
greet  to  be  considered  with  an  inflatable 
work  vBMt  which  has  a  damaged 
inflation  diaml>er  cr  which  has  an 
automatic  inflation  system  of  unknown 
reliability. 

Use  of  Devices  of  the  same  or  similar 
design.  One  commenter  recommended 
that  inflatable  lifejackets  carried  on 
board  a  vessel  be  required  to  be 
"identicaP  rather  than  "of  the  same  or 
similar  design  and  have  the  same 
method  of  operation".  The  commenter 
stated  that  use  of  different  »ty\ea  on  the 
same  craft  would  compromise  the 
donning  and  use  demonstration  and  thus 
cause  confusion  and  increase  donning 
time  in  an  emergency.  This  comment  has 
not  been  adopted.  Requiring  "identical" 
lifejackets  would  make  ft  difficult  to 
replace  damaged  lifejackets  and 
allowing  use  of  similar  designs  is 
considered  sufficient  to  avoid  confusion 
in  use. 

Minimum  Buoyartcy  Requirement 
One  commenter  suggested  that  a 
minimum  buoyancy  of  35  lb.  be  required 
in  inflatable  lifejackets.  Such  a 
requirement  would  be  design  restricthre 
and  is  unnecessary  because  the 
performance  requirements  for  inflatable 
lifejackets  in  the  rule  provide  the  same 
or  better  support  while  allowing  for 
future  innovations  in  design.  Therefore, 
this  comment  has  not  been  adopted. 

New  Terminology.  The  term 
"lifejackef  replaces  *Tife  preserver"  in 
all  but  the  existing  regulations  46  CFR 
160.001  in  order  to  be  consistent  with 
SOLAS  74/83  terminology.  In  subpart 
160.001  only  one  paragraph  is  changed, 
and  it  would  be  confusing  to  use 
"lifejacket"  without  changing  the  term 
throughout.  All  regulations  which  are 
revised  to  comply  with  SOLAS  74/83 
will  use  the  term  "lifejacket". 

New  Subpart  Number.  Since  all 
lifesaving  equipment  regulations  which 
meet  SOLAS  74/83  are  using  a  one 
hundred  series  designation,  the 
inflatable  lifejacket  subpart  number  has 
been  changed  from  "160.076"  to 
"160.176". 

Sections  open  to  Comment  Section 
160.176-13(d)  (3)  k  (4).  Static 
Measurements  ft  Average  Requirements; 
section  160.176-13(g).  Lanyard  Pull  Test: 
and  section  180.176-19,  Servicing,  have 
been  significantiy  changed  due  to  public 
comments.  International  Maritime 
Organization  (IMO)  clarifications  of 
SOLAS  74/83.  and  Coast  Guard 
obaenratioaa.  The  changes  to  these 
sections  are  discussed  in  detail  in  the 


following  section.  As  these  items  were 
not  indnded  in  the  notice  of  proposed 
rulemaking  for  this  |»oject  the  Coast 
Guard  is  extending  an  opportunity  for 
all  interested  parties  to  commoit  upon 
them.  All  comments  submitted  ¥ri^in 
the  next  forty-five  days  will  t>e 
considered  by  the  Coast  Goard  in 
determining  whether  to  retain  or  make 
further  modifications  to  these 
provisions. 

Persons  submitting  comments  should 
include  their  name  and  address,  identify 
this  rule  as  CCD  78-174b,  and  give  the 
reasons  for  the  comment.  Persons 
desiring  acknowledgment  that  their 
comments  have  twen  received  shoold 
enclose  a  stamped  self-addressed  post 
card  or  envelope 

Other  Changes  or  Suggested  Changes  to 

Specific  Sections 

Section  Reorganization.  The  sections 
dealing  with  procedures  for  approval 
have  been  relocated  to  the  front  of  the 
subpart  to  be  consistent  with  other 
recent  equipment  approval  subparts  and 
to  improve  the  clarity  of  the  regulation. 
This  change  required  renumbering 
several  other  sections.  The  recvganixed 
section  numbers  are  as  foUowK 


mNPRM 

Ssdten  No. 

biFtnii 

Rum 

SecSonTM* 

160.076-1 

160.176-1 

Nonv ....... — 

160.178-2 

Applcation. 

160.076-a 

160.176-3 

DsfinittonA. 

160.07».S 

iaQ.17ft-4 

IncotpocaSon  by 

Refef»nc«, 

160.07ft-25_ 

160.176-5 

AfQnN9i  ProosdkWS. 

^6a.07^ZT .... 

160.176-6 

Procsdurator 
Approval  o«  OMign 
or  UaMM 

RflMWon. 

160.076-29  _ 

16ai76-7 

tnOmfMnOmn 

160.076-7  — 

160.17e-« 

MslsHBto. 

160n76-» 

ieai7»-9 

Corafeiicflofv 

160.076-11  _ 

160.176-11 

*\ « — ^ 

rsnorfNanOB. 

1 60.076-13  _ 

160.176-13 

ApprovalTMtft. 

160.076-15.-. 

160.176-15 

Productkyi  TMti  and 
tnapacHoM. 

160.076-17  „ 

ieai78-i7 

ManuCacturar 

Records. 

160.076-19  — 

160.178-19 

Servtcmo. 

160.076-21 .... 

160.176-21 

User  Manuals. 

160.076-23-.. 

ieO.176-23 

Marfofig. 

Section  160.176-2,  Application.  For 
clarity,  a  new  section,  "Application"  has 
been  added  by  taking  material  from  the 
proposed  "Scope". 

Section  ie0.176-3(h).  Reference  Vest 
One  commenter  stated  that  the 
reference  vest  could  not  be  made 
according  to  the  description  in  the 
proposal  and  suggested  a  Type  1  PFD 
made  according  to  Subpart  160.055 
should  be  used.  One  of  the  tests  which 
used  the  reference  vest  (I  ieo.l7ft-13(d)) 
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has  been  revised  to  eliminate  the  need 
for  the  reference  vest,  but  no  alternative 
is  yet  available  for  the  other  test 
(5  160.176-9{a)(7)).  Tlierefore  S  160.17&- 
3(h]  has  been  revised  to  parallel  the 
hybrid  subpart  (5  160.077-3(j)).  The 
revised  specification  allows  larger  front 
insert  envelopes. 

Section  160.176-5(c).  Approval  of 
Servicing  Facilities.  This  section  has 
been  rewritten  to  clarify  the  details  of 
what  must  be  submitted  for  approval 
and  to  correspond  with  the  changes  to 
the  section  on  servicing.  S  160.17fr-19. 

Section  160.176-8(a)(3).  Use  of 
Independent  Laboratories.  Reference  to 
subpart  159.010  has  been  added  to 
clarify  the  procedures  for  laboratory 
acceptance.  This  section  has  been 
changed  to  be  consistent  with  hybrid 
PFD  interim  final  rule  published  August 
22. 1985  (50  FR  33923). 

Section  160.176-8,  Material 
Requirements.  The  weathering 
resistance  requirement  is  dropped 
where  the  material  is  suitably  shielded 
from  UV  exposure  and  the  retained 
strength  requirement  is  reduced  from 
45%  to  40%.  For  the  fungus  resistance 
requirement,  materials  that  are  covered 
in  use  are  permitted  to  be  tested  with 
the  covering.  For  the  corrosion 
resistance  requirements,  expendable 
elements  are  exempted  from  this 
requirement,  and  the  alternative  to  run  a 
salt  spray  test  is  provided.  These 
sections  have  been  changed  to  be 
consistent  with  the  hybrid  PFD  interim 
final  rule  published  August  22, 1985  (50 
FR  33923). 

Section  160.176-8(a)(4).  Weathering 
Resistance.  Two  commenters  suggested 
that  this  section  be  revised  or  that 
implementation  be  delayed  to  allow 
more  materials  to  become  available 
which  meet  the  requirement.  Two 
revisions,  the  waiver  of  the  requirement 
if  the  material  is  suitably  covered  to 
protect  it  and  the  change  from  45%  to 
40%  strength  retention,  which  were 
made  in  the  hybrid  PFD  interim  final 
rule,  have  been  made  to  the 
requirements  in  this  section.  These 
changes  make  an  ample  supply  of 
materials  available. 

Section  160.176-9(a)(6).  Reversibility. 
One  commenter  stated  that  the 
requirement  for  inflatable  lifejackets  to 
be  reversible  was  uiuiecessary  and 
might  eliminate  some  superior  designs. 
The  requirement  for  reversibility  is 
intended  to  increase  the  ease  of 
donning,  especially  under  conditions  of 
poor  lighting,  and  for  this  reason  it  is 
also  a  requirement  of  SOLAS  74/83. 
However,  SOLAS  also  allows  non- 
reversible designs  as  long  as  they  can 
only  be  donned  in  one  way.  Section 


160.176-9(a)(6)  has  been  revised  to 
include  this  exception. 

Section  160.176-13(b)  (3)  and  (4), 
Donning  Test  One  commenter 
questioned  the  feasibility  of  the  30 
second  donning  requirement,  suggested 
that  there  should  be  a  disqualification 
procedure  using  a  reference  vest,  and 
requested  a  description  of  the  "jersey 
gloves"  required  to  be  used  in  this  test 
The  30  second  requirement  is  feasible. 
Averaging  effectively  eliminates  the 
need  for  a  disqualification  procedure. 
The  term  "jersey  gloves"  refers  to  gloves 
made  from  heavy,  cotton-knit  fabric  and 
the  section  has  been  revised  to  reflect 
this  description. 

Section  160.176-13(d)(2)(ii).  Righting 
Test  One  commenter  suggested  that 
there  should  be  a  test  subject 
disqualification  procedure  using  a 
reference  vest  for  this  test  and  the  tests 
in  §5 160.176-13(d)  (3)  and  (4)  and 
160.176-13(f).  Swim  test  subjects 
sometimes  fail  to  perform  properly  and 
thereby  adversely  affect  the  test  results 
for  the  hfejacket  being  tested. 
Accordingly,  the  test  procedure  must 
provide  for  discounting  the  results  from 
such  subjects.  It  is  the  testing 
organization's  responsibility  to  correct 
the  performance  of  a  subject  who  is  not 
following  the  test  procedures.  SOLAS 
74/83  makes  no  provision  for 
disregarding  the  results  of  a  test  subject 
because  of  poor  results  in  a  reference 
vest.  It  is,  however,  sometimes  difficult 
to  detect  some  subject  performance 
problems.  The  use  of  the  reference  vest 
described  in  the  hybrid  regulation, 
S  160.176-3(h),  is  recommended  for 
training  and  evaluation  of  test  subjects 
but  not  for  one-to-one  comparison  of 
each  test  result  Therefore  "Jie  proposal 
has  not  been  changed. 

Other  In-water  Tests.  One  commenter 
suggested  that  several  other  tests  should 
also  be  run  in  comparison  to  a  reference 
vest  or  be  modified.  Comments  on  the 
following  have  not  been  adopted 
because  (as  noted  above)  they  were  not 
consistent  with  SOLAS  74/83  or  were 
impractical: 

Section  ie0.176-13(d)  (3)  and  (4). 
Static  Measurements  and  HELP  Position 
Tests. 

Section  160.176-13(f),  Water 
Emergence. 

Section  160.176-13(d)  (3)  and  (4). 
Static  Measurements  &  Average 
Requirements.  The  freeboard,  torso 
angle,  and  face  plane  angle 
requirements  have  been  revised  in 
{ 160.176-13(d](3)  and  average 
requirements  added  in  a  new  5 160.176- 
13(d)(4)  to  reflect  a  clarification  of  the 
SOLAS  74/83  requirements  approved  by 
the  International  Maritime  Organization 
(IMO). 


Section  180.176~13fe),  Jump  Test  One 
commenter  stated  that  there  should  be  a 
warning  about  the  potential  for  injury 
from  this  test  and  suggested  that 
subjects  be  advised  to  wear  protective 
clothing  during  this  test.  The  advisory 
note  in  S  160.176-13{e)  has  been  revised 
accordingly.  Additionally,  paragraphs 
(2)  and  (3)  of  this  section  have  been 
rewritten  for  greater  clarity. 

Section  160. 176-1 3(g),  Lanyard  Pull 
Test  The  lanyard  test  has  been  divided 
into  two  tests  to  add  an  evaluation  of 
the  strength  of  the  lanyard  in  addition  to 
the  force  necessary  to  activate  the 
inflation  mechanism.  Since  activation  of 
the  lifejacket  manual  inflation 
mechanism  is  achieved  through  pulling 
on  the  lanyard,  failure  of  the  lanyard 
could  be  a  critical  defect  Therefore,  this 
additional  test  is  necessary. 

Section  160.176-13(h),  Temperature 
Cycling  Tests.  Paragraph  (2)  of  this 
section  has  been  rewritten  for  greater 
clarity  and  to  specify  the  temperature  of 
the  water  to  be  used  to  activate  the 
automatic  inflation  mechanisms.  The 
temperative  is  the  same  as  the  test  for 
hybrid  PFD's. 

Section  160.176-13(m),  Salt  Spray 
Exposure  and  Section  160.176-13(m)(2), 
Rain  Exposure.  One  commenter 
questioned  the  duration  of  the  salt  spray 
test  The  proposed  duration  of  760  hours 
was  an  error  and  has  been  corrected  to 
720  hours.  Another  commenter  stated 
that  it  was  unreasonable  to  expect  an 
automatic  inflation  mechanism  not  to 
prematurely  inflate  during  these  tests.  If 
a  cover  on  the  inflation  mechanism  is 
part  of  the  lifejacket  design,  the  inflation 
mechanism  may  remain  covered  during 
the  test  This  should  preclude  premature 
inflation. 

Minor  Changes.  The  following 
sections  have  been  revised  as  a  result  of 
the  comments: 

Figure  160.176-13(n)(2)  has  been 
redrawn. 

In  Section  160.176-13(q)  the  fuel  depth 
has  been  changed  to  1  inch. 

In  Section  160.178-13(1)  the  maximum 
pressure  loss  has  been  increased  from 
4%  to  5%. 

Section  160.176-13(r).  Solvent 
Exposure.  One  commenter  suggested 
that  the  test  fuel  used  and  the  duration 
of  this  test  should  be  changed  because  it 
was  believed  to  be  excessive  and 
uiu-ealistic.  The  duration  is  not 
excessive  but  the  effects  of  the  fuel  are 
perhaps  more  pernicious  than  might  be 
expected  in  the  intended  use 
environment  The  24  hour  exposure  is  a 
SOLAS  74/83  requirement  and 
represents  the  cumulative  effects  of 
liquid  fuel  and  fuel  vapors  on  the  device 
over  its  useful  life.  Reference  fuel  B. 
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however,  is  ■  more  volatile  fuel  than  is 
used  on  commercial  vessels.  The  Coast 
Goard  has,  tbcref(»«.  changed  the  test 
fuel  to  diesel  fuel 

Section  160.17»-13(u).  Seam  Strength. 
One  commenter  stated  that  he  believed 
that  the  requirement  for  seam  strength 
stated  as  80%  of  the  fabric  breaking 
strength  was  too  restrictive  and  would 
eliminate  some  perfectly  good  materials. 
The  problem  with  an  80%  requirement  is 
that  when  a  very  heavy  duty  fabric  is 
used,  then  an  equally  heavy  duty  thread 
is  required  when  in  fact  a  lighter  thread 
may  provide  a  service  Hfe  exceeding 
that  of  the  other  components  in  the 
lifejacket  Lighter  threads  are  easier  to 
work  with  and  the  requirement  may 
actually  discourage  the  use  of  more 
diu-able  fabrics.  Although  the  80% 
requirement  is  beheved  to  be  good 
design  practice  in  most  cases,  it 
probably  is  excessive  in  this  case  and 
has  been  deleted. 

Section  160:178-19.  Servicing.  One 
commenter  stated  that  the  requirement 
to  have  the  lifejackets  sent  out  to  a 
servicing  facility  would  be  time 
consuming,  expensive,  and  would 
require  having  a  large  supply  of  extra 
lifejackets  <«  band.  He  stated  that  there 
should  be  some  provision  to  aDow  a 
company  to  have  its  own  trained/ 
certified  employee  service  the 
equipment  The  Coast  Guard  agrees.  The 
interim  final  rule  has  been  revised  to 
provide  for  an^roval  of  such  compaivies 
as  "other  servicing  facihties". 

Although  not  aignificantly  different 
than  ori^nally  envisioDed.  more  detail 
has  been  added  to  clarify  the  {provisions 
of  this  section  according  to  the  above. 

It  should  be  noted  that  the  Coast 
Guard  is  working  on  revisions  to  the 
hferaft  servicing  requirements  under 
Docket  CGD  81-010  (revised  Subpart 
160.051).  Advance  notice  of  this  related 
rulemaking  was  published  in  the  Federal 
Register  of  August  14. 1966  (51  FR 
29117).  If  that  rulemaking  results  in 
significant  improvements  over  the 
lifejacket  servicing  program  in  this  rule, 
the  Coast  Guard  will  initiate  further 
rulemaking  to  revise  the  servicing 
provisions  for  inflatable  lifejackets. 

Section  160.176-21.  User  Manuals. 
This  section  has  been  revised  to  clarify 
who  must  provide  the  manuals  and  to 
whom  they  must  be  provided.  This 
section  has  also  been  reorganized  for 
greater  clarity. 

Regidatory  ETahiatioo 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  non-significant  under 
Department  of  Transportation  regulatory 
poUdes  and  procedures  (44  FR  11034. 
February  26, 1979).  A  regulatory 


evaluation  has  been  prepared  and 
placed  in  the  rulemaking  docket  It  may 
be  inspected  and  co^ed  at  the  address 
listed  above  under  ADDRESSES.  Copies 
may  also  be  obtained  by  contacting  the 
person  listed  under  FOR  FURTHHS 
INFORMATION  CONTACT. 

The  evaluation  provides  a  detailed 
explanation  of  the  estimated  costs  of 
these  proposed  regulations.  The  total 
approval  costs  per  design  are  expected 
to  be  approximately  $4000  for 
inflatables.  Costs  to  approve  other  types 
of  PFD's  are  approximately  $2000.  The 
additional  cost  to  approve  inflatable 
lifejackets  could  easily  be  absorbed  fn 
the  cost  of  the  units  produced.  The  cost 
increase  would  be  small  when 
considering  the  number  of  hfejackets  to 
be  produced  under  authorization  of  each 
approval  certificate.  The  Coast  Guard 
anticipates  that  within  the  first  year 
after  issuing  the  interim  final  rules,  one 
or  two  inflatable  lifejacket  designs 
would  be  approved. 

Production  inspection  costs  imposed 
by  these  regulations  would  be 
approximately  $1,000  for  the  largest  size 
lot  of  inflatable  lifejackets  permitted. 
This  cost  is  similar  to  that  incurred  for 
other  types  of  approved  PFD's. 

The  retail  cost  per  device,  is  expected 
to  be  $100-$200  for  inflatable  hfejackets. 
These  costs  would  be  optional  since 
carriage  is  optional  Currently  apint>ved 
PFD's  range  in  price  from  $7  to  $200  with 
an  average  cost  of  about  $40X0  for  Type 
I  devices  that  could  be  replaced  by 
inflatable  lifejackets. 

These  regulations  provide  an 
alternative  to  users  for  whom  limited 
stowage  space  or  other  operational 
considerations  make  the  carriage  of 
conventional  inherently  buoyant  PFD's 
impractical  or  inadvisable.  For  these 
users,  the  optional  carriage  of  inflatable 
lifejackets  will  meet  their  specific 
operational  needs  and  will  therefore 
justify  the  higher  cost  relative  to 
inherently  buoyant  PFD's. 

These  regulations  will  have  little  or  no 
effect  on  federal,  state,  or  local 
governments  except  in  their  capacities 
as  consumers  of  FTO's.  Coast  Guard 
steps  to  implement  these  rules  will  be 
done  within  the  scope  of  ongoing  marine 
safety  activities,  and  there  will  be  no 
need  for  additional  federal  budget 
commitments. 

Based  upon  the  information  in  the 
evaluation,  as  discussed  above,  the 
Coast  Guard  certifies  diat  this  rule  wiD 
not  have  a  si^ificant  economic  impact 
on  a  Butwtantial  number  of  smaQ 
entities. 

This  actioo  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 


the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federabsia 
Assessment 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  in  this  regulation  were 
reviewed  by  the  Office  of  Management 
and  Budget  for  approval  under  die 
Paperwork  Reduction  Act.  The 
requirements  Usted  t>eiow  wrere 
approved  on  March  1, 1968,  onder 
consohdated  OMB  Number  211&-4n41, 
"Reporting  and  Recordkeeping 
Requirements  for  Fire  Fighting 
Equipment,  Structural  Fire  Protection 
Materials,  Lifesaving  Equipment  and 
Marine  Sanitation  Devices". 
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List  of  Subjects  in  46  CFR  Part  IM 

Marine  safety,  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference. 

Regulations 

In  consideration  of  the  foregoing,  part 
160  of  title  46  of  the  Code  of  Federal 
Regulations  is  tunended  as  set  out 
below: 

PART  16(h-UFESAVlNQ  EQUIPIIENT 

1.  The  authority  citation  for  part  IBO  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  3306.  3703.  4104.  and 
4302;  E.0. 12234,  45  FR  58801.  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.4& 

2.  The  Table  of  Contents  for  pari  160 
is  amended  by  adding  subpart  160.176  to 
read  as  follows: 

Subpart  160.176— Inflatable  Ufejacketi 

Sec. 

160.17S-1    Scope. 

16ai76-2    Application. 

160.176-3    Definitions. 

180.175-4    Incorporation  l>y  Reference. 

160.176-5    Approval  Procedure*. 

160.176-6    Procedure  for  Approval  of  Design 

or  Material  Revision. 
ieai70-7    Independent  L,aboratortea. 
160.176-8    MateriBls. 
160.176-a    ConstractiQiL 
160.178-11    Performance. 
160.176-13    Approval  TesU. 
160.178-15    Productkm  Testf  and 

Inspections. 
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160.176-17 
180.176-19 
160.176-21 
160.176-23 


Manufacturer  Records. 
Servicing. 
User  Manuals. 
Marking. 


^    3.  Paragraph  (c)  of  S  160.001-2  is 
revised  to  read  as  follows: 

(160.001-2    General  characteristics  of  ttft 
pfeierveri. 


(c)  Life  preservers  which  depend  upon 
loose  or  granulated  material  for 
buoyancy  are  prohibited. 

4.  A  new  subpart  160.176  is  added  to 
read  as  follows: 

Subpart  160.176— Inflatable  Ufejackets 

8  160.176-1    Scope. 

(a)  This  subpart  contains  structural 
and  performance  standards  and 
procedures  for  approval  of  inflatable 
lifejackets,  as  well  as  requirements  for 
associated  manuals,  servicing  programs, 
and  shore-side  service  facilities. 

(b)  Other  regulations  in  this  chapter 
provide  that  inflatable  hfejackets  must 
be: 

(1)  Serviced  annually  at  designated 
servicing  facilities;  and 

(2)  Maintained  in  accordance  with 
their  user  manuals. 

(c)  Inflatable  lifejackets  approved 
under  this  subpart — 

(1)  Rely  entirely  upon  inflation  for 
buoyancy; 

(2)  Meet  the  requirements  for 
lifejackets  in  the  1983  Amendments  to 
the  International  Convention  for  the 
Safety  of  Life  at  Sea.  1974  (SOLAS  74/ 
83); 

(3)  Have  performance  equivalent  to 
Type  I  Personal  Flotation  Devices 
(PFD's)  with  any  one  chamber  deflated; 
and 

(4)  Are  designed  to  be  worn  by  adults. 

9160.176-2    Application. 

(a)  Inflatable  lifejackets  approved 
under  this  subpart  may  be  used  to  meet 
carriage  requirements  for  Type  I  PFD's 
only  on: 

(1)  Uninspected  submersible  vessels; 
and 

(2)  Inspected  vessels  for  which  a 
servicing  program  has  been  approved  by 
the  Commandant. 

916ai76-3    Deflnltiona. 

(a)  "Commandant"  means  the  Chief  of 
the  Survival  Systems  Branch,  U.S.  Coast 
Guard  Office  of  Merchant  Marine 
Safety.  Address:  Commandant  (G- 
MVl-yi*).  U.S.  Coast  Guard 
Headquarters,  2100  Second  St  SW.. 
Washington,  O.C.  20593-0001. 


(b)  "First  quality  worksmanship" 
means  construction  which  is  free  from 
any  defect  materially  affecting 
appearance  or  serviceability. 

(c)  "Functional  deterioration" 
means — 

(1)  Damage  such  as  deformation  in 
hardware  or  a  rip,  tear,  or  loose  stitches; 

(2)  Decline  in  any  performance 
characteristic;  or 

(3)  Any  other  change  making  the 
lifejacket  unfit  for  use. 

(d)  "Functional  residual  capacity" 
(FRC)  means  the  amoimt  of  lung  volume 
a  person  has  remaining  at  the  bottom  of 
the  normal  breathing  cycle  when  at  rest. 

(e)  "Inflation  medium"  means  any 
solid,  liquid,  or  gas,  that,  when 
activated,  provides  inflation  for 
buoyancy. 

(f)  "Inspector"  means  an  independent 
laboratory  representative  assigned  to 
perform  the  duties  described  in 

S  160.176-15  of  this  subpart. 

(g)  "PFD"  means  personal  flotation 
device  as  defmed  in  33  CFR  175.13. 

(h)  "Reference  vest"  means  a  model 
AK-1  PFD  meeting  Subpart  160.047  of 
this  part,  except  that,  in  lieu  of  the 
weight  and  displacement  values 
prescribed  in  Tables  160.047-4(c](2)  and 
§  160.047-(4](c](4),  each  front  insert  must 
have  a  weight  of  kapok  of  at  least  8.25 
oz.  and  a  volume  displacement  of  9.0  ± 
0.25  lb.,  and  the  back  insert  must  have  a 
weight  of  kapok  of  at  least  5.5  oz.  and  a 
volume  displacement  of  6.0  ±  0.25  lb.  To 
achieve  the  specified  volume 
displacement,  front  insert  envelopes 
may  be  larger  than  the  dimensions 
prescribed  by  S  160.047-1  (b). 

(i)  [Reserved] 

(j)  "Second  stage  donning"  means 
adjustments  or  steps  necessary  to  make 
a  lifejacket  provide  its  intended  flotation 
characteristics  after  the  device  has  been 
properly  donned  and  then  inflated. 

S  160.176-4    Incorporation  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
S52(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
publia  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street.  NW.,  Washington,  DC  and 
at  the  U.S.  Coast  Guard,  Survival 
Systems  Branch  (G-MVl-3).  2100 
Second  Street.  SW..  Washington.  DC 
20593-0001,  and  is  available  from  the 
sources  indicated  in  Paragraph  (b)  of 
this  section. 


(b)  The  materials  approved  for 
incorporation  by  reference  in  this 
subpart,  and  the  sections  affected  are: 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  St..  Philadelphia.  PA  19103 
ASTM  B 177-73/79  Standard  Method  of 

Salt  Spray  (Fog)  Testing,  197»— 160.176- 

8;  160.176-13 
ASTM  D  751-79  Standard  Methods  of 

Testing  Coated  Fabrics,  1979—180.176-13 
ASTM  D  975-81  Standard  Specification  for 

Diesel  Fuel  Oils,  1981—160.176-13 
ASTM  D 1434-75  Gas  Transmission  Rate  of 

Plastic  Film  and  Sheeting.  1975—160.178- 

13 

Federal  Aviation  Administration  Technical 
Standard  Order 

Policy  and  Procedure  Br..  AWS-110,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness,  800  Independence  Ave.. 
SW..  Washington.  DC  20591 
TSO-Cl3d.  Federal  Aviation 
Administration  Standard  for  Ljfe 
Preservers.  January  3, 1983—160.176-8 

Federal  Standards 

Naval  Publications  and  Forms  Center, 

Customer  Service,  Code  1052,  5801  Tabor 

Ave.,  Philadelphia,  PA  19120 
In  Federal  Test  Method  Standard  No.  191A 

(dated  July  20. 1978)  the  following 

methods: 

(1)  Method  5100,  Strength  and  Elongatioa 
Breaking  of  Woven  Cloth;  Grab 
Method— 160.176-13 

(2)  Method  5132,  Strength  of  Cloth,  Tearing; 
Falling-Pendulum  Method— 180.17&-13 

(3)  Method  5134,  Strength  of  Cloth,  Tearing; 
Tongue  Method— 180.176-13 

(4)  Method  5804.1.  Weathering  Resistance 
of  Cloth:  Accelerated  Weathering 
Method— 160.176-8 

(5)  Method  5762,  Mildew  Resistance  of 
Textile  Materials;  Soil  Burial  Method — 
180.176-8 

Federal  Standard  No.  751a,  Stitches,  Seams, 
and  Stitching.  January  25. 1965—160.176- 
9 

Military  Specifications 

Naval  Publications  and  Forms  Center, 

Customer  Service,  Code  1052.  5801  Tabor 
Ave.,  Philadelphia.  PA  19120 
MIL-L-24eil — Life  Preserver  Support 
Package  For  Life  Preserver,  MK  4,  dated 
May  18, 1982—160.176-8 

National  Institute  of  Standards  and 
Technology  (NIST)  (formerly  National 
Bureau  of  Standards) 

C/0  Superintendent  of  Documents,  U.S. 

Government  Printing  OfHce,  Washington. 
DC  20402 
Special  Pub.  440,  Color  Universal 
Language  and  Dictionary  of  Names:  "The 
Universal  Color  Language"  and  "The 
Color  Names  Dictionary".  1976—160.176- 
9 

Underwriters  Laboratories  (UL) 

Underwriters  Laboratories,  Inc..  P.O.  Box 
13995,  Research  Triangle  Park,  NC  27709- 
3995 
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UL  1191,  "Components  for  Personal 
Flotation  Devices",  November  11, 1084 
160.176-6;  160.176-13 

{160.176-5    Approval  procedures. 

(a)  Modifications  to  general 
procedures.  Subpart  159.005  of  this 
chapter  contains  the  approval 
procedures.  Tliose  procedures  must  be 
followed,  except  as  modified  in  this 
paragraph. 

(1)  Preapproval  review  under 
§9  159.005-5  and  159.005-7  may  be 
omitted  if  a  similar  design  has  already 
been  approved. 

{2}  The  information  required  under 
9  159.005-5(a)(2)  (i)  through  (iii)  of  this 
chapter  must  be  included  in  the 
application. 

(3)  The  application  must  also  include 
the  following: 

(i)  The  Type  of  performance  [i.e.  Type 
I  or  Typo  V)  that  the  lifejacket  is 
designed  to  provide. 

(ii)  Any  special  purpose(s)  for  which 
the  lifejacket  is  designed  and  the 
■  vessels)  or  vessel  type(8)  on  wWch  its 
use  is  planned. 

(iii)  Buoyancy  and  torque  tolerances 
to  be  allowed  in  production. 

(iv)  The  text  of  any  optional  marking 
to  be  provided  in  addition  to  required 
text 

(v)  The  service  manual  and  written 
guidelines  required  by  95  160.17ft-19(c) 
and  160.176-19(d)  of  the  part  and  the 
user's  manual  required  by  9  160.176-21 
of  this  Part. 

(vi)  A  list  of  proposed  servicing 
facilities. 

(4)  The  description  of  quality  control 
procedures  required  by  9 159.005-0  of 
this  chapter  to  be  submitted  with  the 
test  report  may  be  omitted  as  long  as  the 
manufacturer's  planned  quahty  control 
procedures  comply  with  9  160.176-15  of 
this  part 

(5)  The  test  report  must  include,  in 
addition  to  information  required  by 

9  159.005-9  of  this  chapter,  a  report  of 
inspection  of  each  proposed  servicing 
facility.  The  report  must  include  the 
time.  date,  place,  and  name  of  the 
person  doing  the  inspection  and 
observations  that  show  whether  the 
facility  meets  5  §  160.176-19(b)(2),  160- 
176-19(b)(4).  and  160.176-19(d)  of  this 
part 

(6)  The  certificate  of  approval,  when 
issued,  is  accompanied  by  a  letter  to  the 
manufacturer  listing  the  servicing 
facilities  that  have  been  approved. 
Copies  of  the  letter  are  also  provided  for 
each  facility. 

(7)  An  approval  will  be  suspended  or 
terminated  under  9  159.005-15  of  this 
chapter  if  the  manufacturer  fails  to 
maintain  approved  servicing  facilities 
that  meet  9  160.176-19  of  this  part. 


(b)  Manuals  and  guidelines.  The 
manuals  and  servicing  facility  guidelines 
required  by  this  subpart  are  reviewed 
with  the  application  for  hfejacket 
approval.  Changes  will  be  required  if 
needed  to  comply  with  9  9  160.17&-19 
and  160.176-21  of  this  Part 

(c)  Approval  of  servicing  facilities.  (1) 
Approval  of  servicing  facilities  initially 
proposed  for  use  is  considered  during 
and  as  a  part  of  the  lifejacket  approval 
process  described  in  paragraph  (a)  of 
this  section. 

(2)  Other  servicing  faciUties  may 
subsequently  be  considered  for 
approval  upon  submission  of  a  letter  of 
appUcation  to  Commandant  containing 
each  of  the  applicable  items  required  of 
manufacturers  and  laboratories  imder 

9  159.005-5  of  this  Chapter  and  the 
following: 

(i)  A  copy  of  guidelines  meeting 
9  160.176-19(d)  of  this  Part,  if  different 
from  those  originally  approved  with  the 
lifejacket; 

(ii)  A  list  of  the  sources  the  servicing 
facility  proposes  to  use  for  parts  and 
manuals  for  the  servicing  of  the  make 
and  model  of  lifejacket  applied  for  and 

(iii)  A  report  of  inspection  prepared 
by  an  independent  laboratory  which 
includes  the  time,  date,  and  place  of  the 
inspection,  the  name  of  the  inspector, 
and  observations  that  show  whether  the 
facility  meets  9§  160.176-19(b)(2) 
through  160.176-19(b)(4)  and  160.176- 
19(d)  of  this  part. 

(3)  To  conduct  servicing  at  a  remote  or 
mobile  site,  the  servicing  facility  must 
be  authorized  in  its  letter  of  approval  to 
conduct  this  type  of  servicing.  Approval 
for  servicing  at  these  sites  is  obtained 
according  to  paragraph  (c)(2)  of  this 
section  except  that  portable  or  mobile 
equipmeoi  must  be  available  when 
evaluating  the  compliance  with 

9  160.17&-19(b)(3)  of  this  part 

(4)  Each  change  to  equipment 
procedure,  or  qualification  and  training 
of  persormel  of  an  approved  servicing 
facility  must  be  also  approved. 

(d)  Waiver  of  tests.  If  a  manufacturer 
requests  that  any  test  in  this  subpart  be 
waived,  one  of  the  following  must  be 
provided  to  the  Commandant  as 
justification  for  the  waiver 

(1)  Acceptable  test  results  on  a 
lifejacket  of  sufficiently  similar  design. 

(2)  Engineering  analysis  showing  that 
the  test  is  not  applicable  to  the 
particular  design  or  that  by  design  or 
construction  the  lifejacket  can  not  fail 
the  test. 

(e)  Alternative  requirements.  A 
lifejacket  that  does  not  meet 
requirements  in  this  subpart  may  still  be 
approved  if  the  device — 

(1)  Meets  other  requirements 
prescribed  by  the  Commandant  in  place 


of  or  in  addition  to  requirements  in  this 
subpart  and 

(2)  Provides  at  least  the  same  degree 
of  safety  provided  by  other  lifejackets 
that  do  comply  with  this  subpart 

9  160.176-6    Procedure  for  approval  of 
design  or  material  revtston. 

(a)  Each  change  in  design,  material,  or 
construction  must  be  approved  by  the 
Commandant  before  being  used  in 
lifejacket  production. 

(b)  Determinations  of  equivalence  of 
design,  construction,  and  materials  may 
only  be  made  by  the  Commandant 

S  160.176-7    Independent  laboratortee. 

A  list  of  independent  laboratories 
which  have  been  accepted  by  the 
Commandant  for  conducting  or 
supervising  the  following  tests  and 
inspections  required  by  this  subpart, 
may  be  obtained  from  the  Commandant 

(a)  Approval  tests. 

(b)  Production  tests  and  inspections. 

(c)  Inspection  of  approved  servicing 
facilities. 

(d)  Testing  of  materials  for  the 
purpose  of  making  the  certification 
required  by  9  160.176-8(a)(3)  of  this  part 

9160.176-6    Materials. 

(a)  General — (1)  Cettification.  Each 
lot  of  material  used  in  manufacturing 
lifejackets  must  have  a  certification  of 
compliance  with  the  requirements  in  this 
section.  The  certification  must  be  made 
by  the  lifejacket  manufacturer,  the 
material  supplier,  or  an  independent 
laboratory  accepted  by  the 
Commandant  in  accordance  with 
Subpart  159.010  of  this  Chapter  to  make 
the  certification.  Each  certification  by  a 
lifejacket  manufacturer  or  a  suppUer 
must  be  accompanied  by  test  results 
that  show  compliance  with  this  section 
and  must  be  notarized.  Each 
certification  by  an  independent 
laboratory  must  state  the  laboratory's 
acceptance. 

(2)  Condition  of  materials.  All 
materials  must  be  new. 

(3)  Temperature  range.  Unless 
otherwise  specified  in  standards 
incorporated  by  reference  in  this 
section,  all  materials  must  be  usable  in 
all  weather  conditions  throughout  a 
temperature  range  of  —30  'C  to  +65 
•C(-22  ■  Fto  +150  "F)- 

(4)  Weathering  resistance.  Each  non- 
metallic  component  which  is  not 
suitably  covered  to  shield  against 
ultraviolet  exposure  must  retain  at  least 
40%  of  its  strength  after  being  subjected 
to  300  hours  of  sunshine  carbon  arc 
weathering  as  specified  by  Method 
5804.1  of  Federal  Test  Method  Standard 
Number  191A. 
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(5)  Fungus  rsMUkace.  Each  non- 
metallic  component  must  retain  Bi 
90%  of  lis  itiengtk  after  beiag  subjected 
to  the  mildew  resi«tance  test  specified 
by  Method  5762  {rf  Federal  Test  Metkod    ■ 
Standard  No.  191A  when  untreated 
cotttBi  is  used  as  the  control  specimen. 
Also,  the  gas  tim—risska  nrte  of 
iaflation  chanbamterials  mast  not  be 
increased  by  more  than  10%  after  bang 
subjected  to  this  test  Msterials  that  are 
covered  when  used  in  the  liiejacket  may 
be  tested  with  the  covering  material. 

(d)  Corrosion  resistance.  Each  ntetal 
compoaeat  must — 

(i)  Be  galvanically  compatible  with 
each  other  metal  pert  in  contact  vrith  it; 
and 

(ii)  Unless  it  is  expendable  (such  as  an 
inflation  laediura  cartridge),  be  410 
stainless  steel  have  salt  water  and  salt 
air  corrosion  characteristics  equal  or 
superior  to  410  staialese  steel,  or 
perform  its  intended  function  and  have 
no  visible  pitting  or  other  damage  on 
any  surface  after  720  hours  of  salt  spray 
testing  according  to  ASTM  B 117. 

(7)  Materials  not  covered.  Materials 
having  no  additional  specific 
requirements  in  this  section  must  be  of 
good  quaUty  and  suitable  for  &e 
purpose  intended. 

(b)  Fabric— {\]  All  fabric.  All  fabric 
must — 

(i)  Be  of  a  tj^e  accepted  for  use  on 
Type  I  life  preservers  approved  under 
Subpart  180.002  of  this  part;  or 

(iil  Meet  the  Type  V  requirements  for 
"Fabrics  for  Wearable  Devices"  in  UL 
1191  except  that  breaking  strength  nrasl 
be  at  least  400  N  (90  lb.]  in  both 
directions  of  greater  and  lesser  thread 
count. 

{2}  Rabber  coated  fabric.  Rubber 
coated  fabric  most  be  of  a  copper- 
inhibiting  type. 

(c)  Inflation  chamber  materiak. — (1) 
Al]  materials,  (f)  The  average 
permeability  of  inflation  chamber 
material,  determined  according  to  Ae 
procedures  specified  in  S  160.176- 
13(y)(3]  of  Ait  Part  nast  not  be  more 
than  110%  of  the  perraeabthty  of  the 
materials  detemnned  in  approval  testing 
prescribed  in  i  iao.t76-iai[yK3)  of  this 
part. 

fii)  The  average  grab  breaking 
strength  and  tear  strength  of  the 
matenal.  determined  accordiBg  to  the 
procedures  specified  in  ||  180.176- 
13(yXl)  MMi  lfi0.17«-13(yM2)  of  Mt  Part 
must  be  at  least  90%  of  the  grab 
breaking  ateaagth  and  tear  stwgth 
detenoteed  teiB  testing  praaorflMd  In 
i  i  I6ai76-U(irj(l)  ad  l«U7B-13(y)(2) 
of  this  Part.  He  iiuMf  hi—i  SMtpfa  resrit 
for  breakiog  stxeDflft  «r  Aear  skflBBlii 
may  be  mam  thaa  20K  baknv  the  resu&s 
obtained  in  approval  testing. 


(2)  Fabric  covered  cJttwAen.  Each 
■Mill  si  al  used  ia  the  construction  of 
infiatioB  chambers  that  are  covered  with 
fabric  nmst  taeiA  tfae  reqnirenients 
specified  to — 

(i)  "Bladder"  materials  in  secdon  3.2.9 
of  MIL-lr-24611{SH)  if  die  material  is  an 
ansappuuted  fifan:  or 

^)  Coated  Cahnc  in  section  3.1.1  of 
TSO-ClSd  if  the  nalerial  is  a  coated 
f^vic. 

(3)  Uooorered  cbawben.  Euik 
material  used  in  the  constructioo  of 
inflatioa  chanbers  that  are  not  covered 
with  fabric  must  meet  the  require  ■ptiti 
specified  bi  paragraf^  (c][2}{ii)  of  this 
secdcHL 

(dj  Tbreod  AH  thread  used  in 
stractval  seanu  annt  meet  1 160001- 
2(j)  of  this  chapter.  Thread  and  fabric 
combinations  must  have  similm 
elongation  and  durability 
characteristics. 

(e)  Webbing.  Webbing  ased  as  a  body 
strap,  tie  tape  or  drawstring,  or 
reiniorciDg  tape  mast  meet  §  160.002- 
3(e),  f  1804)ra-S(f),  f  180.002-3{h)  of  dris 
part  respectively.  Webbing  used  for  tie 
tape  or  ^^awstring  must  easily  hokl  a 
knot  and  be  easUy  tied  and  imtied. 
Webbing  used  as  reinforcing  tape  most 
not  chafe  fee  wearer. 

(f)  Closures— {1]  Strength.  Each 
backle,  snap  hook,  dee  ring  or  other  type 
of  fastening  nust  have  a  minimum 
breaking  strength  of  1800  N  (360  lbs). 
The  width  of  each  opening  in  a  closure, 
throu^  which  body  strap  webbing 
passes,  most  be  &e  same  as  the  width  of 
that  webbing. 

(2)  Means  of  Locking.  Each  closure 
used  to  secure  a  lifejacket  to  the  body, 
except  a  ripper,  must  have  a  quick  and 
positive  lodcing  mechanism,  such  as  a 
snap  book  and  dee  ring. 

(3)  Zipper,  ff  a  ripper  is  iised  to  secra^ 
the  hfejacket  to  the  body,  it  must  be — 

(i)  Easily  initiated; 

(ii)  NoR-famming; 

(iii)  Right  handed; 

(iv)  Of  a  locking  typ>e;  and 

(v)  Used  in  combination  with  another 
type  of  closure  that  has  a  quick  and 
positive  means  of  lockmg. 

(g)  Inflatioa  mediant.  (1)  No  inflation 
medium  may  contalB  any  compound  that 
is  more  toxic  than  COx  if  inhaled 
thFM<^«nyaf  the  oral  inflatioa 


(2)  Any  chemical  reaction  of  inflation 
median  dariag  inflatioB  oad  not 
prodacs  a  toxic  residua. 

(h)  Adhesives.  Adhesives  must  be 
waterproof  aad  acceptable  for  aw  ^vilk 
the  materials  beiag  bonded. 

(i)Pteser«ed| 

(})  Retroreflectiv  idaterial.  Each 
lifejacket  wtft  have  a(t  teMt  208  sq.  on. 
(31  aq.  in.)  of  ntronflective  laalerial  on 


its  front  side,  at  least  200  sq.  cm.  on  its 
baxk  side,  and  at  (east  200  sq.  cm.  of 
material  on  each  reversible  side.  The 
retroreflective  material  must  be  l^pe  i 
material  that  is  approved  under  Sabpart 
164.01S  of  this  chapter.  The 
retroreflective  material  attached  oa  each 
side  must  be  divided  equally  between 
the  upper  qaadrants  of  the  side. 
Attachment  of  retroreflective  material 
must  not  iiapair  lifejacket  performance 
or  diu-ability. 

(k)  PFD  Light.  Each  hfejacket  must 
have  a  PFD  light  thast  is  approved  under 
Subpart  181.012  of  this  chapter.  The  Ught 
must  be  securely  attadied  to  the  front 
shoulder  area  of  the  lifejacket 
Attachment  of  the  light  must  not  impair 
liiejacket  perfamaoce. 

B160l176-S    Construction. 

(a)  Geoepal  Features.  Each  inflatable 
lifejacket  must — 

(1)  Have  at  least  two  inflation 
chambers; 

(2)  Be  constmcted  so  that  the  intended 
method  of  donning  is  obvioos  to  an 
untrained  wearer; 

(3)  If  approved  for  use  on  a  passenger 
vessel,  be  inside  a  sealed,  non-reusable 
package  that  can  be  easily  opened; 

(4)  Have  a  retainer  for  each  adjustable 
closure  to  prevent  any  pari  of  the 
closure  from  being  easily  removed  from 
the  lifejacket 

(5)  Be  universally  sized  for  wearers 
weighing  over  40  kg.  {90  pounds)  and 
have  a  chest  size  range  of  at  least  76  to 
120  era.  (30  to  52  hi.); 

(8)  Unless  the  lifejacket  is  designed  so 
that  it  can  raily  be  donned  in  one  way, 
be  coostrocted  to  be  dosmed  with  either 
the  inner  or  outer  surface  of  the 
lifejacket  next  to  the  wearer  (be 
reversible); 

(7)  Not  have  a  chani»el  that  can  direct 
water  to  the  wearer's  face  to  any  y«ater 
extent  than  that  of  the  reference  vest 
defined  in  {  160.176-3(h)  of  this  part; 

(8)  Not  have  edges,  projections,  or 
comers,  either  external  or  internal,  that 
are  sharp  enough  to  damage  the 
lifejacket  or  to  cause  injury  to  anyone 
using  or  maintaining  the  lifejadcet 

(9)  Have  a  means  for  drainage  of 
entrapped  water: 

(10)  Be  primarily  vivid  reddish  oraoge, 
as  defined  by  sections  13  and  14  of  the 
"Color  Names  Dictionary."  on  its 
external  surfaces; 

(11)  Be  of  first  quality  workmanship: 
(1^  ITidwi  otherwise  attowed  by  the 

approval  oaitificate — 

(i)  Not  tnooiporate  means  obviously 
intended  for  attadung  the  fifejecket  to 
the  vessel;  Hid 
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(ii)  Not  have  any  instructions 
indicating  attachment  to  a  vessel  is 
intended;  and 

(13)  Meet  any  additional  requirements 
that  the  Conunandant  may  prescribe,  if 
necessary,  to  approve  unique  or  novel 
designs. 

(b)  Inflation  mechanisms.  (1)  Each 
inflatable  lifejacket  must  have 

(i)  At  least  one  automatic  inflation 
mechanism; 

*  (ii)  At  least  two  manual  inflation 
mechanisms  on  separate  chambers; 

(iii)  At  least  one  oral  inflation 
mechanism  on  each  chamber  and 

(iv)  At  least  one  manual  inflation 
mechanism  or  one  automatic  inflation 
mechanism  on  each  inflation  chamber. 

(2)  Each  inflation  mechanism  must 
(i)  Have  an  intended  method  of 

operation  that  is  obvious  to  an  untrained 
wearen 

(ii)  Not  require  tools  to  activate  the 
mechanism; 

(iii)  Be  located  outside  its  inflation 
chamber;  and 

(iv)  Be  in  a  ready  to  use  condition. 

(3)  Each  oral  inflation  mechanism 
must 

(i)  Be  easily  accessible  after  inflation 
for  the  wearer  to  "top  ofi*'  each  chamber 
by  mouth; 

(ii)  Operate  without  pidling  on  the 
mechanism; 

(iii)  Not  be  able  to  be  locked  in  the 
open  or  closed  position;  and 

(iv)  Have  a  non-toxic  mouthpiece. 

(4)  Each  manual  inflation  mechanism 
must 

(i)  Provide  an  easy  means  of  inflation 
that  requires  only  one  deliberate  action 
on  the  part  of  the  wearer  to  actuate  it 

(ii)  Have  a  simple  method  for 
replacing  its  inflation  medium  cartridge; 
and 

(iii)  Be  operated  by  pulling  on  an 
inflation  handle  that  is  marked  "Jerk  to 
Inflate"  at  two  visible  locations. 

(5)  Each  automatic  inflation 
mechanism  must 

(i)  Have  a  simple  method  for  replacing 
its  inflation  medium  cartridge  and  water 
sensitive  element 

(ii)  Have  an  obvious  method  of 
indicating  whether  the  mechanism  has 
been  activated;  and 

(iii)  Be  incapable  of  assembly  without 
its  water  sensitive  element 

(6)  The  marking  required  for  the 
inflation  handle  of  a  manual  inflation 
mechanism  must  be  waterproof, 
permanent  and  readable  from  a 
distance  of  2.5  m  (8  feet). 

(c)  Deflation  mechanism.  (1)  Each 
chamber  must  have  its  own  deflation 
mechanism. 

(2)  Each  deflation  mechanism  must 


(i)  Be  readily  accessible  to  either  hand 
when  the  lifejacket  is  worn  while 
inflated; 

(ii)  Not  require  tools  to  operate  it 

(iii)  Not  be  able  to  be  locked  in  the 
open  or  closed  position;  and 

(iv)  Have  an  intended  method  of 
operation  which  is  obvious  to  an 
untrained  wearer. 

(3)  The  deflation  mechanism  may  also 
be  the  oral  inflation  mechanism. 

(d)  Sewn  seams.  Stitching  used  in 
each  structural  seam  of  a  hfejacket  must 
provide  performance  equal  to  or  better 
than  a  Class  300  Lockstitch  meeting 
Federal  Standard  No.  751a. 

(e)  Textiles.  All  cut  edges  of  textile 
materials  must  be  treated  or  sewn  to 
minimize  raveling. 

(f)  Body  strap  attachment.  Each  body 
strap  assembly  must  be  securely 
attached  to  the  lifejacket 

1160.176-11    Parfonnanca. 

(a)  General.  Each  inflatable  lifejacket 
must  be  able  to  pass  the  tests  in 

S  160.176-13  of  this  Part. 

(b)  Snag  Hazard.  The  lifejacket  must 
not  present  a  snag  hazard  when 
properly  worn. 

(c)  Chamber  Attachment  Each 
inflation  chamber  on  or  inside  an 
inflatable  hfejacket  must  not  be  able  to 
be  moved  to  a  position  that- 

(1)  Prevents  full  inflation;  or 

(2)  Allows  inflation  in  a  location  other 
than  in  its  intended  location. 

(d)  Comfort  The  lifejacket  must  not 
cause  significant  discomfort  to  the 
wearer  during  and  after  inflation. 

9160.176-13    Approval  Tests. 

(a)  General.  (1)  This  section  contains 
requirements  for  approval  tests  and 
examinations  of  injflatable  lifejackets. 
Each  test  or  examination  must  be 
conducted  or  supervised  by  an 
independent  laboratory.  The  tests  must 
be  done  using  lifejackets  that  have  been 
constructed  in  accordance  with  the 
plans  and  specifications  in  the 
application  for  approval.  Unless 
otherwise  specified,  only  one  lifejacket 
which  may  or  many  not  have  been 
subjected  to  other  tests,  is  required  to  be 
tested  in  each  test.  One  or  more 
lifejackets  that  have  been  tested  as 
prescribed  in  paragraph  (h)  of  this 
section  must  be  used  for  the  tests 
prescribed  in  paragraphs  (j),  (n),  (q),  and 
(r)  of  this  section.  The  tests  prescribed 
in  paragraph  (y)  of  this  section  require 
one  or  more  lifejackets  as  specified  in 
that  paragraph. 

(2)  All  data  relating  to  buoyancy  and 
pressure  must  be  taken  at  or  corrected 
to,  an  atmospheric  pressure  of  760  mm 
(29.92  inches)  of  mercury  and  a 
temperature  of  20*C  (68°F). 


(3)  The  tests  in  this  section  are  not 
reqi^d  to  be  run  in  the  order  fisted, 
except  where  a  particular  order  is 
specified. 

(4)  Some  tests  in  this  section  require  a 
lifejacket  to  be  tested  while  being  worn. 
In  each  of  these  tests  the  test  subjects 
must  represent  a  range  of  smalt 
medium,  and  large  heights  and  weights. 
Unless  otherwise  specified,  a  minimum 
of  18  test  subjects,  including  both  males 
and  females,  must  be  used.  The  test 
subjects  must  not  be  practiced  in  the  use 
of  the  lifejacket  being  tested.  However, 
they  must  be  famiUar  with  the  use  of 
other  Coast  Guard  approved  Ufejackets. 
Unless  specified  otherwise,  test  subjects 
must  wear  only  swim  suits.  Each  test 
subject  must  be  able  to  swim  and  relax 
in  the  water. 

Note:  Some  tests  have  inherent  hazards  for 
which  adequate  safeguards  must  l>e  taken  to 
protect  personnel  and  property  in  conducting 
the  tests. 

(b)  Donning.  (1)  No  second  stage 
donning  is  allowed  in  the  tests  in  this 
paragraph.  An  uninflated  lifejacket  with 
size  adjustment  at  its  mid-range  is  given 
to  each  test  subject  with  the  instruction: 
"Please  don  as  quickly  as  possible, 
adjust  to  fit  snugly,  and  inflate."  Each 
subject  must  within  one  minute,  don  the 
uninflated  lifejacket  adjust  it  to  fit 
snugly,  and  then  inflate  it 

(2)  The  average  time  of  all  subjects  to 
complete  the  test  in  paragraph  (b)(1)  of 
this  section  must  not  exceed  30  seconds. 
The  criteria  in  this  paragraph  do  not 
apply  to  the  tests  in  paragraphs  (b)(3) 
and  (b)(4)  of  this  section. 

(3)  The  test  in  paragraph  (b)(1)  of  this 
section  is  repeated  with  each  subject 
wearing  an  insulated,  hooded  parka  and 
gloves  made  from  heavy,  cotton-jersey 
(knit)  fabric. 

(4)  The  test  in  paragraph  (b)(1)  of  this 
section  is  then  repeated  twice  more  with 
a  fully  inflated  lifejacket  In  the  first  test 
the  subjects  must  wear  swim  suits  and 
in  the  second  test  parka  and  gloves. 

(c)  Inflation  tests.  No  second  stage 
donning  is  allowed  in  the  tests  in  this 
paragraph.  A  Hfejacket  with  each 
automatic  inflation  mechanism  disabled 
must  be  used  for  the  tests  prescribed  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section. 

(1)  Each  test  subject  dons  an 
unir^ated  lifejacket  and  is  instructed  to 
enter  the  water  and  swim  for 
approximately  30  seconds  and  then,  on 
command,  inflate  the  hfejacket  using 
only  oral  inflation  mechanisms.  Within 
30  seconds  after  the  command  is  given, 
the  hfejacket  must  be  sufficiently 
inflated  to  float  each  subject  widi 
respiration  unimpeded. 
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(2)  Each  test  sul^ect  dons  an 
uninflated  lifejackit  and  is  instructed  to 
enter  the  water  and  swim  iot 
approximately  30  seconds,  bring  both 
hands  to  the  surface,  and  then,  on 
command,  inflate  the  lifejacket  using 
each  manual  inflation  mechanism.  Each 
test  subject  must  fmd  and  operate  all  the 
manual  inflation  mechanisms  within  5 
seconds  after  the  command  is  given.  The 
manual  inflation  mechanisms  must 
inflate  the  lifejacket  sufficiently  to  float 
the  wearers  within  5  seconds  after  the 
mechanisms  are  operated.  Within  20 
seconds  after  activation  each  sidsject 
must  be  floating  in  the  position 
described  in  paragraph  (d][3)  of  this 
section. 

(3J  One  small  and  one  large  test 
subject  don  uninflated  lifejackets  and 
jump  feet  first  from  a  height  of  1  meter 
into  the  water.  The  automatic  inflation 
mechanisms  must  inflate  the  lifejackets 
sufflciently  to  float  the  wearers  within 
10  seconds  after  the  subjects  enter  the 
water.  Within  20  seconds  after  entering 
the  water  each  subject  must  be  floating 
in  the  position  described  in  paragraph 
(dy(3)  of  this  section. 

(43  Air  at  a  pressure  of  4.2  kPa  {0.6 
psig)  is  applied  separately  to  each  oral 
inflation  mechanism  of  —  (i]  a  packed 
lifejacket  if  the  fifejacket  is  provided  in 
a  resusable  package;  or  (ii^  an  unpacked 
hfejacket  if  it  is  provided  with  no 
package  or  is  in  a  sealed  or  non- 
reusable  package.  In  each  application 
the  chatnber  must  fully  inflate  within  1 
minute. 

(5)  Eadi  oral  inflation  mechanism  of 
an  unpacked  lifejacket  is  connected  to  a 
regulated  air  source  constantly 
supplymg  air  at  a  pressure  of  7  kPa  (1 
po^l.  Each  mechanism  must  pass  at 
least  10Q.000  cc  of  air  per  minute. 

(d)  Flotation  stability— {1)  Uninflated 
flotation  stability,  lifejackets  with  their 
automatic  inflation  mechanisms 
disabled  must  be  used  for  this  test.  Each 
subject  dons  an  uninflated  lifejacket. 
enters  the  water,  and  assumes  an 
upright  slightly  back  of  vertical, 
position.  Each  subject  then  relaxes.  For 
each  subject  that  floats,  the  uninflated 
lifejacket  must  not  tend  to  turn  the 
wearer  faoe-down  when  the  head  is 
allowed  to  fall  back. 

(2)  Righting  action,  (i)  Each  test 
subject  doos  an  uninflated  lifejacket, 
enters  the  water,  allows  the  automatic 
inflation  mechaoism  to  inflate  the 
lifejacket.  and  swinu  for  30  seconds. 
While  swimming,  freeck>m  of  movement 
and  comfort  ase  observed  and  noted  by 
the  person  conducting  the  test.  Freedom 
of  movement  and  coaifort  must  comply 
with  §  160.178-ll(d).  Also,  each  subject 
must  demonstrate  t^t  the  lifejacket  can 


be  adjusted  while  &e  subject  is  in  the 
water. 

(ii)  Each  subject  then  takes  three 
gentle  breast  strokes  and  while  still 
face-down  in  the  water,  relaxes 
completely  while  stevrly  exhaling  to 
FRC.  Each  subject  remains  in  this  Ump 
position  kxig  enough  to  deteiroine  if  the 
hfejacket  will  turn  the  subject  from  the 
faoe-down  position  to  a  position  in 
which  the  subject's  breathing  is  not 
impaired.  The  time  from  the  last  breast 
stroke  Bntil  breathing  is  not  impaired  is 
recorded.  Each  subject  repeats  these 
steps  three  times,  aixl  the  average  time 
for  the  three  rioting  action  is 
calculated.  This  average  time  must  not 
exceed  5  seconds. 

(iii)  If  the  hfejacket  does  not  have 
automatic  inflatioa  caechanisms  for  all 
chambers,  the  tests  in  paragraphs 
(d)(2)(i)  and  (d)(2Kii)  of  this  section  are 
repeated  with  each  lifejacket  fully 
inflated. 

(iv)  Each  subject  then  performs  the 
test  in  paragraph  (d}(2Kii)  of  tfiis  section 
with  one  chamber  of  the  lifejacket 
deflated.  This  test  is  then  repeated  as 
many  times  as  necessary  to  test  tfie 
lifejacket  with  a  different  chamber 
deflated  until  each  chamber  has  been 
tested  in  this  manner. 

(v]  Each  subject  then  performs  fte  test 
in  paragraph  (d)(2Kii)  of  this  section  but 
exhales  to  FRC  at  the  end  of  the  third 
breast  stroke  and  holds  tiie  breath  prior 
to  relaxing. 

(31  Static  measurements.  At  ttie  end  of 
each  test  with  each  subject  in  S  160.17&- 
13(d)(2){ii),  through  i  160.176- 
13(d)(2)(v)- 

[i]  The  freeboard  (the  distance  &om 
the  water  surface  to  the  bottom  of  the 
mouth]  must  be  at  least  100  mm  (4.0  in.) 
without  repositioning  of  any  part  of  the 
body  and  at  least  120  mm  (4.75  in.)  after 
the  head  is  pri<ntioned  on  die  lifejacket 
for  maximum  freeboard  and  then 
relaxed; 

(ii)  The  distance  from  water  surface  to 
the  lower  portion  of  the  ear  canal  must 
be  at  least  50  mm  (2  in.); 

(iii]  The  torso  angle  (the  angle 
between  a  vertical  line  and  a  line 
passing  through  the  shoulder  and  hip) 
must  be  between  20*  and  65*  (h&ck  of 
vertical); 

(iv)  The  face-plane  angle  (the  angle 
between  a  vertical  line  and  a  Une 
passing  through  the  most  forward  part  of 
the  forehead  and  chin)  must  be  between 
15*  and  60*  (back  of  vertical): 

(v)  The  lowest  mark  on  a  vertical 
scale  6  m  (20  ft.)  from  and  in  front  of  the 
subject  which  the  st^iject  can  see 
without  onvix^g  the  head  onst  be  no 
higher  than  OJ  m  (12  in.)  from  the  water 
level. 


(vi)  The  avk^eci  when  looking  to  (he 
side,  mast  be  able  to  see  the  water 
within  3  m  (10  ft.)  away;  and 

(vii)  At  least  75%  d  the  retroreflective 
material  on  the  outside  of  the  lifejacket 
and  the  PFD  light  must  be  above  the 
water. 

(4)  Avavge  requirements.  "Hie  test 
results  for  all  subjects  must  be  averaged 
for  the  following  static  measurements 
and  must  comply  with  the  following: 

(i)  The  average  freeboard  prior  to 
positioning  the  head  for  maximum 
freeboard  must  be  at  least  120  mm  (4.75 
in.); 

(ii)  The  average  torso  angle  must  be 
between  30*  and  50*  (back  of  vertical); 
and 

(iii)  The  average  face-plane  angle 
must  be  between  20*  and  50*  (bade  of 
vertical). 

(5)  "HELF' Position.  Starting  in  a 
relaxed,  face-up  position  of  static 
balance,  each  subject  brings  the  legs 
and  arms  in  towards  the  body  so  as  to 
attain  the  "HELP**  position  (a  fetal 
position,  but  holding  the  head  back). 
The  lifejacket  must  not  turn  Ae  subject 
face  down  In  the  water. 

[e)Jump  test  (1)  Each  test  subject 
dons  an  uninflated  lifejacket  and  with 
hands  above  head,  jumps  feet  first,  into 
the  water  from  a  height  of  4.5  m  (15  ft.). 
No  second  stage  donning  is  allowed 
during  this  test  and  the  lifejacket  must — 

(i)  Inflate  automatically,  float  the 
subject  to  the  surface,  and  stabilize  the 
body  with  the  moudi  out  of  the  water: 

fii)  Maintain  its  intended  position  on 
the  wearer 

(iii)  Not  be  damaged;  and 

(iv)  Not  cause  injury  to  the  wearer. 

(2)  The  jump  test  in  paragraph  (eKl)  of 
this  section  is  repeated  using  a  lifejacket 
which  has  been  fully  inflated  manually. 

(3)  The  jump  test  in  paragraph  (e)(2)  of 
this  section  is  then  conducted  wi\h  one 
chamber  deflated.This  test  is  tiwn 
repeated  as  many  times  as  necessary  to 
test  the  lifejacket  with  a  different 
chamber  deflated  until  each  chamber 
has  been  tested  in  this  manner. 

Note:  Before  conducfing  these  tests  at  the 
4.5  m  height  subjects  should  first  do  the  test 
from  heights  of  1  m  and  8  m  to  lessen  the 
possibility  of  injury.  It  is  su^ested  that 
subjects  wear  a  long-sleeve  cotton  shirt  to 
prevent  abrasioas  whea  testing  the  device  in 
the  inflated  condition  and  Ihat  the  teeth 
should  be  tigliily  clenched  together  when 
jumping. 

(f)  Water  emergeace—{l)  EqxiipmenL 
A  pool  with  a  wooden  platform  at  one 
side  must  be  used  lor  tfais  test  The 
platform  must  be  300  mm  (12  in.)  above 
the  water  swfaoe  and  must  not  float  on 
the  water.  The  platform  must  have  a 
smooth  painted  surface.  Alternatively,  a 
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Coast  Guard  approved  inflatable  liferaft 
may  be  used  in  lieu  of  a  platform. 

(2)  Qualifying.  Each  test  subject 
enters  the  water  wearing  only  a  bathing 
suit  and  swims  25  m.  The  subject  must 
then  be  able  to  emerge  from  the  pool 
onto  the  platform  using  only  his  or  her 
hands  on  the  top  of  the  platform  as  an 
aid  and  without  pushing  off  of  the 
bottom  of  the  pool.  Any  subject  unable 
to  emerge  onto  the  platform  within  30 
seconds  is  disqualified  for  this  test.  If 
less  than  2/3  of  the  test  subjects  qualify, 
substitute  subjects  must  be  used. 

(3)  Test.  Each  qualified  subject  dons 
an  inflated  lifejacket,  enters  the  water 
and  swims  25  m.  Afterward,  at  least  2/3 
of  the  quaUfied  subjects  must  then  be 
able  to  climb  out  of  the  pool  in  the 
manner  prescribed  in  paragraph  (f)(2)  of 
this  section  within  45  seconds  while 
wearing  the  lifejacket  If  marking  on  the 
lifejacket  so  indicates,  and  if  the  wearer 
can  read  the  marking  while  the 
lifejacket  is  being  worn,  the  subjects 
may  deflate  the  device  during  the  45 
second  attempt 

(g)  Lanyard  pull  test  and  strength.  (1) 
An  uninflated  lifejacket  is  placed  on  a 
rigid  metal  test  form  built  according  to 
Figure  160.176-13(n)(2)  and  suspended 
vertically. 

(2)  The  inflation  handle  of  each 
manual  inflation  mechanism  is  attached 
to  a  force  indicator.  The  force  indicator 
is  then  used  to  activate  each  manual 
inflation  mechanism  separately.  The 
force  required  to  activate  each 
mechanism  is  recorded.  In  each  test  the 
force  must  be  between  25  and  70  N  (5 
and  15  lb.). 

(3)  A  weight  of  225  N  (50  lb.)  is  in  turn 
attached  to  the  inflation  handle  of  each 
manual  inflation  mechanism.  The  weight 
is  then  allowed  to  hang  freely  for  5 
minutes  from  each  manual  inflation 
mechanism.  The  handle  must  not 
separate  from  the  mechanism. 

(h)  Temperature  cycling  tests.  (1) 
Tlu-ee  uninflated  lifejackets,  2  packed 
and  1  impacked,  are  maintained  at  room 
temperature  (20  ±  3°C  (68  -I-  6°F))  for  4 
hours  and  then  at  a  temperature  of  65  ± 
2°C  (150  ±  5°F)  for  20  hours.  The 
lifejackets  are  then  maintained  at  room 
temperature  for  at  least  4  hoiu«,  after 
which  they  are  maintained  at  a 
temperature  of  minus  30  ±  2  °C  (-22  ± 
5°F)  for  20  hours.  This  cycle  is  then 
repeated  once. 

(2)  Upon  the  completion  of  the 
conditioning  in  paragraph  {h)(l]  of  this 
section  all  sealed  or  non-reusable 
packaging  is  removed  from  the  two 
packed  imits.  The  lifejackets  must  show 
no  functional  deterioration  after  being 
inflated  immediately  after  removal  from 
the  conditioning.  The  lifejackets  must  be 
inflated  as  follows: 


(i)  One  unit  which  was  packed  during 
conditioning  must  fully  inflate  within  2 
minutes  using  only  oral  inflation. 

(ii)  The  other  unit  which  was  packed 
during  conditioning  must  fully  inflate 
within  45  seconds  of  submersion  in 
water  at  2  ±  2*0  (37  ±  5°F)  as  a  result 
of  automatic  inflation. 

(iii)  The  unit  which  was  impacked 
during  conditioning  must  fully  inflate 
within  30  seconds  of  activation  of  the 
manual  inflation  mechanisms. 

(3)  The  same  3  Ufejackets  used  for  the 
test  in  paragraph  (h)(1)  of  this  section 
are  deflated  and,  with  2  repacked  and  1 
unpacked,  are  maintained  at  room 
temperature  for  4  hours  and  then  at  a 
temperature  of  minus  30  ±  2*C  (-22  ± 
5°F)  for  20  hours.  The  lifejackets  are 
then  stored  at  room  temperature  for  at 
least  4  hours,  after  which  they  are 
maintained  at  a  temperature  of  65  ±  2*C 
(150  ±  5*F)  for  20  hours.  This  cycle  is 
then  repeated  once.  The  steps  in 
paragraph  (hX2)  of  this  section  are  then 
repeated,  and  the  Ufejackets  must  meet 
the  criteria  in  that  paragraph. 

(i)  [Reserved] 

(j)  Buoyancy  and  inflation  medium 
retention  test  A  lifejacket  which  has 
been  used  in  the  tests  in  paragraph  (h) 
of  this  section  must  be  used  for  this  test 

(1)  Equipment.  The  following 
equipment  is  required  for  this  test: 

(i)  A  wire  mesh  basket  that  is  large 
enough  to  hold  the  inflated  lifejacket 
without  compressing  it,  is  designed  not 
to  allow  the  lifejacket  to  float  free,  and 
is  heavy  enough  to  overcome  the 
buoyancy  of  the  lifejacket. 

(ii)  A  scale  that  is  sensitive  to  ±13  g 
(0.5  oz.)  and  that  has  an  error  of  less 
than  ±13g(0.5oz.). 

(iii)  A  test  tank,  filled  with  fresh 
water,  that  is  large  enough  to  hold  the 
basket  with  its  top  50  mm  (2  in.)  below 
the  surface  without  the  basket  touching 
the  tank. 

(2)  Method.  One  inflation  chamber  is 
inflated  using  its  automatic  inflation 
mechanism.  The  hfejacket  is  placed  in 
the  basket.  The  basket  is  then 
suspended  from  the  scale  and 
submerged  in  the  test  tank  with  the 
lifejacket  and  basket  completely  below 
the  water  surface.  An  initial  reading  of 
the  scale  is  taken  after  30  minutes  and 
again  after  24  hours.  The  buoyancy  of 
the  lifejacket  is  the  submerged  weight  of 
the  basket  minus  the  submerged  weight 
of  the  basket  with  the  hfejacket  inside. 
This  test  is  repeated  as  many  times  as 
necessary  until  each  chamber  has  been 
tested.  On  each  chamber  that  does  not 
have  an  automatic  inflation  mechanism 
the  manual  or  oral  inflation  mechanism 
may  be  used. 

(3)  Requirement.  The  buoyancy  of 
each  inflation  chamber  must  be  within 


the  toleraaces  specified  ia  the  plans  and 
specifications  iat  the  lifejacket  required 
by  i  160.17d-5(a)(2)  of  this  Part  Each 
inflation  chan^>er  must  retain  at  least 
95%  of  its  initial  buoyancy  after  being 
8ubmei;ged  for  24  hours. 

(k)  Uninflated  floatation  test  A 
packed  lifejacket  with  all  automatic 
inflation  mechanisms  disabled,  is 
dropped  from  a  height  of  1  m  (3  ft.)  into 
fresh  water.  The  hfejacket  must  remain 
floating  on  the  surface  of  the  water  for 
at  least  30  minutes.  This  test  is  repeated 
with  an  unpacked,  uninflated  lifejacket 
with  all  automatic  inflation  mechianisms 
disabled. 

(1)  [Reserved] 

(m)  Environmental  tests. — (1)  Salt 
spray  exposure.  An  uninflated  hfejacket 
is  subjected  to  720  hours  of  salt  spray  as 
specified  by  ASTM  B 117.  The  automatic 
inflation  mechanism(s]  must  not  be 
activated  by  the  salt  spray.  The 
lifejacket  is  then  inflated  first  using  the 
automatic  inflation  mechanismfs)  and 
then  twice  more  using  first  the  manual 
mechanisms  and  then  the  oral 
mechanisms.  The  lifejacket  must  show 
no  functional  deterioration. 

(2)  Rain  exposure.  An  uninflated 
lifejacket  is  mounted  on  a  rigid  metal 
test  form  boilt  according  to  Figure 
160.176-13{n)(2).  The  test  form  must  be 
vertical.  Spray  nozzles  that  deliver  0il5 
mm  of  water  per  second  (0.7  inch/hour) 
over  the  area  of  the  lifejacket  at  a 
temperattire  between  2  and  16  *C  (35 
and  80  'F)  and  at  a  45*  angle  below 
horizontal  toward  the  lifejacket  are 
mounted  1.5  m  (4.5  ft.)  above  the  base  of 
the  test  form.  There  must  be  at  least  4 
nozzles  evenly  spaced  around  the 
lifejacket  at  a  horizontal  distance  of  1  m 
from  the  center  of  the  lifejacket  and 
each  nozzle  must  deliver  water  at  the 
same  rate.  Water  is  then  sprayed  on  the 
lifejacket  for  1  hotff.  The  Iffejacket  must 
not  inflate  during  the  test 

(n)  Tensile  tests.  Two  lifejackets  that 
have  been  subjected  to  the  tests  in 
paragraph  (fa)  of  this  section  must  be 
used  for  these  tests. 

(1)  Body  tensile  test,  (i)  In  this  test  one 
lifejacket  must  be  fully  iiiflated  and  the 
other  deflated. 

(ii)  Two  unconnected  rigid  cjdinders 
are  passed  through  the  body  portion  of 
each  lifejacket  or  through  the  encircling 
body  strap  for  yoke  style  devices,  with 
one  closure  fastened  and  adjusted  to  its 
mid  range,  as  shown  in  Figiue  160.176- 
13(n)(l).  Each  cylinder  must  be  125  mm 
(5  inches]  in  diameter.  The  top  cylinder 
is  connected  to  a  winch  or  pulley 
system.  The  bottom  cylinder  is 
connected  to  a  test  load  which  when 
combined  with  the  weight  of  the  lower 
cylinder  and  the  linkage  equals  325  kg 
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(720  lb.).  The  winch  or  pulley  system 
lifts  the  top  cylinder  so  the  test  load  is 
raised  off  of  its  support  The  test  load  is 
left  suspended  for  30  minutes. 

(iii)  There  must  be  no  functional 
deterioration  of  any  component  of  either 


lifejacket  during  the  test.  Each  friction 
type  closure  must  not  permit  slippage  of 
more  than  25  mm  (1  in.), 
.(iv)  If  a  lifejacket  has  friction  type 
closures,  the  test  must  be  repeated 


immediately  after  the  lifejacket  has  been 
immersed  in  water  for  a  least  2  minutes. 

(v)  The  test  is  repeated  until  each 
different  type  of  closure  is  tested 
separately. 


NAM 


V — 

!...^ 

• 

1 

c        ^ 

Vest  style  lifejacket 


Yoke  style  lifejacket 
I 
C  •  Cylinder  (5  Inches  In  diameter) 

V  -  Test  Velght 


Figure  160.176-13(n)(l)  Body  Tensile  Test  Arrangement 


(2)  Shoulder  tensile  test  Each 
shoulder  section  of  a  lifejacket  is 
subjected  to  this  test  separately.  A  fully 
inflated  lifejacket,  with  all  closures 


52 


fastened,  must  be  secured  to  a  rigid 
metal  test  form  built  according  to  Figure 
160.176-13(n)(2).  A  2  ±  V*  in.  wide  web 
is  passed  through  the  shoulder  section  of 


II 


the  lifejacket  and  is  connected  to  a 
winch  or  pulley  system.  The  bottom 
portion  of  the  form  is  connected  to  a 
dead  weight  load  which  when  combined 
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ma    «t'K 


►TO  27 


wttk  the  wei^t  of  the  farm  and  the 
linkage  eqoak  90  kg.  (200  lb.).  Ttm  ivindi 
or  poDey  vystea  is  operated  to  raise  tbe 


weigkt  off  trf  its  soivart  Ilie  weic^t  is 
left  mspeaded  lor  SO  adoHles.  There 
mast  be  »o  fonctknud  doterioratiom  of 


any  oeaponent  irftte  lifc^Wif  doiiag 

the  test 


27-m 


Dimensions  are  In 
Inches.  Form  fabricated 
from  1  Inch  diameter 
mild  steel  rod.  All 
bend  radii  1-1/2  lnche)> 


Figure  160. 176- 13 (n) (2)  Test  Form 


S3 


(3)  Strength  of  attachment  of  inflation 
mechanism,  (i)  A  fully  inflated  iifejadiet 
is  secured  to  a  rigid  metal  test  form  as  in 
Figure  160.176-13(n)(2).  and  dw  pressure 
of  each  inflated  chamber  is  measured. 
The  top  portion  of  the  form  is  tfam 
connnected  to  a  windt  or  poiley  syst^n. 
A35kBr'>  '  '  wet^toattadwdbya 
UnetBOBi      tne  iiJrtiea  methanlsms 
as  close  a  t  :>'>«sible  to  the  point  of 
attachment  on  the  lifeiedcet.  Tlie  winch 
or  pulley  system  is  operated  to  raise  the 
weight  of!  ■>*  "«  i-^rDC^  TV^p  wei^t  is 
left  suspenaed  tar  5  mmviies  and  then 
released.  The  inflation  chamber  to 
wUdi  'die  inflation  medianism  is 
attached  must  not  lose  more  tiian  3  kPa 
(0.4  psig]  or  20%  of  its  original  pressure. 

(ii)  Tite  test  is  paragraph  {a){3](0  of 
this  section  is  wyeotod  antil  aadi  type 


of  inflatioQ  mechanism  has  been  tested 
s^eo^tely. 

(iii)  Tlie  test  is  then  repeated  as  many 
additi(nal  times  as  necessary  to  test 
each  joint  in  each  type  of  inflation 
mechanism  beyond  its  point  of 
attadiBient  to  an  inflation  chamber.  In 
each  test  the  point  of  attachment  must 
be  as  dose  as  possiMe  to  dw  joint  being 
tested. 

(o)  {Reserved] 

Ip)  Impact  test  (l)  an  aninflated 
lifejadiet  is  secured  to  the  test  Sotm 
shown  in  Figure  16ai76-13(n)(2).  The 
lifejacket.  with  the  autcmatic  inflatioo 
mecbanisai  disabled,  is  aecurad  lo  te 
fonr  at  it  it  intended  to  be  worn.  TIm 


life; 


g;;ltf 


t'r8tedto2Sm/s^ 


mpk)  konsoaUliy  aai  is  then  dropped 
from  a  height  of  not  more  than  0.5  m  [1.S 


II 


ft.)  into  the  water  in  the  following 
positions: 

(i}  Face  down,  shoulder  forward. 

(ii)  Face  dowa.  sfaoaUer  badu 

(iiil  Beck  down,  shoulder  forward. 

(iv)  Back  down,  shoulder  back. 

(v)  Left  side  down,  shoulder  forward. 

(vi)  Right  side  down,  shoulder  back. 

(2)  Following  each  impact  there  must 
be  no  sign  of  functioaai  deterioration, 
and  the  lifejacket  BMist  act  come  off  oi 
the  test  fotm.  After  each  impact  the 
dosures  any  be  readjasted  as 
necessary. 

(3)  Fidlowing  the  six  impacti.  tfas 
MeiadatawstlaHiriaibtsiwagopiyita 
otti  faiifiaiian  Bedualsaia.  , 

(4)  The  test  in  this  paragraph  to^ 
repeated  oa  Ihe  Sana  tifejacket  aftw 
inflati&s.  with  aiaaeal  inBatiaB 
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mechanisms,  all  chambers  that  have 
those  mechanism. 

(q)  Flame  exposure  test.  A  lifejacket 
that  has  been  subjected  to  the  tests  in 
paragraph  (h)  of  this  section  must  be 
used  for  this  test. 

(1)  Equipment  The  following 
equipment  is  required  for  this  test: 

(i)  A  test  pan  300  mm  by  450  mm  by  60 
mm  (12  in.  by  18  in.  by  2Vi  in.) 
xontaining  12  mm  ( V^  in.)  of  water  under 
25  mm  (1  in.)  of  N-heptane. 

(ii)  an  arrangement  to  hold  the 
lifejacket  over  the  N-heptane. 

(2)  Method.  The  test  is  only  conducted 
when  there  is  no  significant  air 
movement  other  than  that  caused  by  the 
fire.  The  N-heptane  is  ignited  and 
allowed  to  bum  for  30  seconds.  A 
lifejacket  which  has  been  fully  inflated 
with  air  is  then  passed  through  the 
flames  in  an  upright,  forward,  vertical, 
free-hanging  position  with  the  bottom  of 
the  hfejacket  240  mm  C  9V4  in.)  above 
the  top  edge  of  the  test  pan.  The 
lifejacket  is  exposed  to  the  flames  for  2 
seconds. 

(3)  Requirement  The  lifejacket  must 
not  bum  or  melt  for  more  than  6  seconds 
after  being  removed  from  the  flames. 
The  lifejacket  must  remain  inflated 
throughout  the  test.  If  the  lifejacket 
sustains  any  visible  damage  other  than 
discoloration  after  being  exposed  to  the 
flames,  the  lifejacket  must — 

(i)  pass  the  test  in  paragraph  (e)(2)  of 
this  section,  except  that  only  one  subject 
is  used  and  the  test  is  done  six  times; 
and 

(ii)  pass  the  tensile  test  in  paragraph 
(n)(l)  of  this  section,  except  that  a 
weight  of  245  kg  (540  lb.)  is  used  in  lieu 
of  the  325  kg  (720  lb.)  weight. 

(r)  Solvent  exposure  test  Lifejackets 
with  their  automatic  inflation 
mechanisms  disabled  must  be  used  for 
this  test.  Two  tminflated  lifejackets  that 
have  been  subjected  to  the  tests  in 
paragraph  (h)  of  this  section  are  totally 
submerged  in  diesel  fuel,  grade  No.  2-D 
as  defined  in  ASTM  D  975,  for  24  hours. 
The  lifejackets  are  then  removed  and 
the  excess  fuel  removed.  One  hfejacket 
must  fully  inflate  using  only  its  manual 
inflation  mechanisms  and  die  other 
using  only  its  oral  inflation  mechanisms. 
The  lifejackets  must  show  no  functional 
deterioration  as  a  result  of  the  test. 

(s)  Puncture  test  A  fully  inflated 
lifejacket  is  placed  on  a  flat,  level 
surface.  A  test  point  4  mm  (%i  in.)  in 
diameter  tapering  to  a  rounded  point,  1 
mm  (y«4  in.)  in  diameter,  is  pressed 
against  an  inflation  chamber  of  the 
lifejacket  perpendicular  to  the  surface  of 
the  chamber  at  a  rate  of  300  mm/minute 
(12  in./minutc).  The  test  point  is  applied 
until  the  inflation  chamber  is  punctured 
or  the  chamber  walls  are  touching  each 


other.  The  force  required  to  punctiu*  the 
inflation  chamber  or  make  the  chamber 
walls  touch  each  other  is  recorded.  The 
force  required  must  exceed  30  N  (7  lb.). 

(t)  Inflation  chamber  tests — (1)  Over- 
pressure test  One  lifejacket  is  used  in 
this  test.  Before  pressurizing  the 
lifejacket,  each  over-pressure  valve,  if 
any,  must  be  blocked.  One  inflation 
chamber  is  then  pressurized  with  air  to 
70  kPa  (10  psig)  and  held  for  5  minutes. 
After  the  5  minute  period,  there  must  be 
no  sign  of  permanent  deformation, 
damage,  or  pressure  loss  of  more  than 
3.5  kPa  (0.5  psig).  This  test  is  then 
repeated  as  many  times  as  necessary  to 
test  a  different  chamber  until  each 
chamber  has  been  tested  in  this  manner. 

(2)  Air  retention  test  One  inflation 
chamber  of  a  lifejacket  is  filled  with  air 
untU  air  escapes  from  the  over-pressure 
valve  or,  if  the  lifejacket  does  not  have 
an  over-pressure  valve,  until  its  design 
pressure,  as  stated  in  the  plans  and 
specifications,  is  reached.  After  12  hours 
the  hfejacket  must  still  be  firm  with  an 
internal  pressure  of  at  least  14  kPa  (2.0 
psig).  This  test  is  then  repeated  as  many 
times  as  necessary  to  test  a  different 
chamber  until  each  chamber  has  been 
tested  in  this  manner. 

(u)  Seam  strength  test  Samples  of 
each  type  of  structural  sewn  seam  must 
be  subjected  to  and  pass  the  "Seam 
Strength  (Sewability)  Test"  specified  in 
Underwriters  Laboratories  Standard  UL 
1191  except  that  the  breaking  sfrength  of 
each  seam  in  the  directions  of  both 
greater  and  lesser  thread  count  must  be 
at  least  400  N  (90  lb.). 

(v)  [Reserved] 

(w)  Visual  examination.  One 
complete  lifejacket  must  be  visually 
examined  for  compliance  with  the 
requirements  of  S  §  100.176-0  and 
180.176-11  of  this  Part 

(x)  [Reserved] 

(y)  Inflation  chamber  properties.  The 
tests  in  this  paragraph  must  be  run  after 
successful  completion  of  all  other 
approval  tests.  The  results  of  these  tests 
will  be  used  to  check  the  quality  of 
incoming  lifejacket  components  and  the 
production  process.  Test  samples  must 
come  from  one  or  more  lifejackets  that 
were  each  used  in  all  of  the  tests  in 
paragraphs  (e),  (j),  (p),  (s),  and  (t)  of  this 
section. 

(1)  Grab  breaking  strength.  The  grab 
breaking  strength  of  chamber  materials 
must  be  determined  according  to 
Method  No.  5100  of  Federal  Test  Method 
Standard  191A  or  ASTM  D  751. 

(2)  Tear  strength.  The  tear  strength  of 
chamber  materials  must  be  determined 
according  to  Method  No.  5132  or  5134  of 
Federal  Test  Method  Standard  191A  er 
ASTM  D  751. 


(3)  Permeability.  The  permeability  of 
chamber  materials  must  be  determined 
according  to  ASTM  D 1434  using  COi  as 
the  test  gas. 

(4)  Seam  strength.  The  seam  strength 
of  the  seams  in  each  inflation  chamber 
of  at  least  one  lifejacket  must  be 
determined  according  to  ASTM  D  751 
except  that  25  by  200  mm  (1  by  8  in.) 
samples  may  be  used  where  insufficient 
length  of  straight  seam  is  available. 

(z)  Additional  tests.  The  Commandant 
may  prescribe  additional  tests,  if 
necessary,  to  approve  novel  or  unique 
designs. 

S160.17S-15    Production  tMts  and 
inspections. 

(a)  General.  (1)  Production  tests  and 
inspections  must  be  conducted  in 
accordance  with  this  section  and 
subpart  159.007  of  this  chapter. 

(2)  The  Commandant  may  prescribe 
additional  production  tests  and 
inspections  if  needed  to  maintain  quality 
control  and  check  for  compliance  with 
the  requirements  in  this  subpart. 

(b)  Test  and  inspection 
responsibilities.  In  addition  to 
responsibilities  set  out  in  Part  159  of  this 
chapter,  each  manufacturer  of  an 
inflatable  hfejacket  and  each 
independent  laboratory  inspector  must 
comply  with  the  following,  as 
appUcable: 

(1)  Manufacturer  Each  manufacturer 
must — 

(i)  Perform  all  required  tests  and 
examinations  on  each  lifejacket  lot 
before  the  independent  laboratory 
inspector  tests  and  inspects  the  lot; 

(ii)  Perform  required  testing  of  each 
incoming  lot  of  inflation  chamber 
material  before  using  that  lot  in 
production; 

(iii)  Have  procedures  for  maintaining 
quahty  confrol  of  the  materials  used, 
manufacturing  operations,  and  the 
finished  product; 

(iv)  Have  a  continuing  program  of 
employee  training  and  a  program  for 
maintaining  production  and  test 
equipment; 

(v)  Have  an  inspector  irom  the 
independent  laboratory  observe  the 
production  methods  used  in  producing 
the  first  lifejacket  lot  produced  and 
observe  any  revisions  made  thereafter 
in  production  methods; 

(vi)  Admit  the  inspector  and  any 
Coast  Guard  representative  to  any  place 
in  the  factory  where  work  is  done  on . 
lifejackets  or  component  materials,  and 
where  completed  lifejackets  are  stored; 
and 

(vii)  Allow  the  inspector  and  cmy 
Coast  Guard  representative  to  take 
samples  of  completed  lifejackets  or  of 
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components  materials  for  tests 
prescribed  in  this  subpart. 

(2)  Independent  laboratory,  (i)  An 
inspector  may  not  perform  or  supervise 
any  production  test  or  inspection 
unless — 

(A)  The  manufacturer  has  a  current 
approval  certificate;  and 

(B)  The  inspector  has  first  observed 
the  manufacturer's  production  methods 
and  any  revisions  to  those  methods. 

(ii)  An  inspector  must  perform  or 
supervise  all  required  tests  and 
inspections  of  each  lifejacket  lot 
produced. 

(iii)  During  each  inspection,  the 
inspector  must  check  for  noncompliance 
with  the  manufacturer's  quality  control 
procedures. 


(iv)  At  least  once  each  calendar 
quarter,  the  inspector  must,  as  a  check 
on  manufacturer  compliance  with  this 
section,  examine  the  manufacturer's 
records  required  by  S  160.176-17  of  this 
Part  and  observe  the  manufacturer  in 
performing  each  of  the  tests  required  by 
paragraph  (h)  of  this  section. 

(c)  Lifejacket  lots.  A  lot  number  must 
be  assigned  to  each  group  of  lifejackets 
produced.  No  lot  may  exceed  1000 
lifejackets.  A  new  lot  must  be  started 
whenever  any  change  in  materials  or  a 
revision  to  a  production  method  is 
made,  and  whenever  any  substantial 
discontinuity  in  the  production  process 
occurs.  Changes  in  lots  of  component 
materials  must  be  treated  as  changes  in 
materials.  Lots  must  be  numbered 
serially.  The  lot  number  assigned,  along 


with  the  approval  number,  must  enable 
the  lifejacket  manufacturer,  by  referring 
to  the  records  required  by  this  subpart 
to  determine  who  produced  the 
components  used  in  the  lifejacket 
(d)  Samples.  (1)  Samples  used  in 
testing  and  inspections  must  be  selected 
at  random.  Sampling  must  be  done  only 
when  all  hfejackets  or  materials  in  the 
lot  are  available  for  selection. 

(2)  Each  sample  lifejacket  selected 
must  be  complete,  unless  otherwise 
specified  in  paragraph  (h)  of  this  section. 

(3)  The  inspector  may  not  select  the 
same  samples  tested  by  the 
manufacturer. 

(4)  The  number  of  samples  selected 
per  lot  must  be  at  least  the  applicable 
number  Usted  in  Table  160.17&-15A  or 
Table  160.17&-15B. 


Table  1 60.1 76-1  5A— Manufacturer's  Sampunq  Plan 


Nutnber  of  Samples  Per  Lot 

!                                                                                                                                              Lot  Size 

1-100 

101-200 

201-300               301-500 

501-750 

751-1000 

Tests 

Inflation  Chamber  Matehals SEE  NOTE  (1) 

Seam  Strength _ 1                        1                        2                       2                       S                       4 

Ovef -pressure  •  » ™. 1                        2                       3                       4                       6                       S 

Air  Retention EVERY  DEVICE  IN  THE  LOT 

Buoyancy  &  Inflation  Media  Retention 1                        2                       3                       4                       6                       6 

Tensile  Strength « 1                         1                        -1                         1                         1                         1 

Detailed  Product  Examination 2                       2                       3                       4                       6                       6 

Retest  Sample  See  • __                       13                       13                       20                      26 

Final  Lot  Inspection: EVERY  DEVICE  IN  THE  LOT 

'  Samples  must  be  selected  from  eacfi  lot  of  incoming  material.  The  tests  referenced  in  }§  160.17S-13(y)(1)  through  160.1 76- 13(y)(4)  of  this  Part  prescribe  the 
riumt>er  ai  samples  to  select. 

*  Samples  selected  tor  ttiis  test  may  not  t>e  the  same  samples  selected  for  other  tests. 

*  H  any  sample  tails  the  over-pressure  test  tt)e  number  of  samples  to  be  tested  in  tr>e  next  lot  produced  must  be  at  least  2%  of  the  total  number  of  Meiackets  In 
the  lot  or  10  Kfeiackeis,  whichever  is  greater. 

*  This  last  is  required  only  when  a  rww  lot  of  materials  Is  used  and  when  a  revised  production  process  is  used.  However,  tfie  test  must  be  run  at  least  once  every 
caleridar  quarter  regardless  of  wttether  a  new  lot  of  matenals  or  a  revised  process  is  started  m  tfiat  quarter. 

Table  1 60. 1 76-1  SB.— Inspector's  Sampunq  Plan 

Number  of  samples  per  lot 


Lot  size 


1-100 


101-200 


201-300 


301-500 


501-750 


751-1000 


Tests: 

Over-pressure  > 1  2  6  4  6  8 

Air  Retention 12  6  4  6  6 

Buoyancy  A  Inflation  Media  Retention 1  2  3  4  6  6 

Tensiie  Strength  • 1  1  ^  t    1  ^  ' 

Waterproof  marking SEE  NOTE  (3)  FOR  SAMPUNQ 

Dataited  Product  Examination 2  2  2  3  8  6 

Retest  Sample  Size » 10  10  16  13  20  20 

Final  Lot  Inspection: 20  32  80  60  70  60 

>  Samples  selected  for  this  test  may  not  t>e  the  same  ttfejackets  selected  for  other  tests. 

•  This  test  may  be  omitted  If  the  manufacturer  has  previously  conducted  tt  on  the  lot  and  the  inspector  has  conducted  the  test  On  a  previous  lot  durtng  the  same 
caler>dar  quarter. 

•  One  sample  of  each  means  of  marlong  on  each  type  of  fabric  or  finish  used  In  lifejacket  constnjction  must  be  tested.  This  test  is  only  required  when  a  hW"!* 
of  matenals  is  used.  However,  the  lest  must  be  njn  at  least  once  every  calendar  quarter  regardless  of  whether  a  new  lot  of  matenals  is  started  »» that  quarter. 


(e)  Accept/reject  criteria: 
manufacturer  testing.  (1)  A  lifejacket  lot 
passes  production  testing  if  each  sample 
passes  each  test. 


(2)  In  lots  of  200  or  fewer  lifejackets, 
the  lot  must  be  rejected  if  any  sample 
fails  one  or  more  tests. 

(3)  In  lots  of  more  than  200  lifejackets, 
the  lot  must  be  rejected  if— 


(i)  One  sample  fails  more  than  one 
test 

(ii)  More  than  one  sample  fails  any 
test  or  combination  of  tests;  or 
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(in)  One  sample  fallt  one  test  and  in 
redoing  that  test  with  the  number  of 
samples  specified  for  retesting  in  Table 
160.17d-15A,  one  or  more  samples  fail 
the  test. 

(4)  A  rejected  life  jacket  tot  may  be 
retested  only  if  allowed  under 
paragraph  (k)  of  this  section. 

(5)  In  testing  inflation  chamber 
materials,  a  lot  is  accepted  only  if  the 
average  of  the  results  of  tesMng  the 
minimum  number  of  samples  prescribed 
in  the  reference  tests  in  (  160.17ft-13(y) 
of  this  Part  is  within  the  tolerances 
specified  in  $  160.176-8(c)(l)  of  this  Part. 
A  rejected  lot  may  not  be  used  in 
prodfuction. 

(f)  Accept/reject  criteria:  independent 
laboratory  testing.  (1)  A  lot  passes 
production  testing  if  each  sample  passes 
each  test. 

(2)  A  lot  must  be  rejected  if— 

(i)  One  sample  fails  more  than  one 
test: 

(ii)  More  than  one  sample  fails  any 
test  or  combination  of  tests;  or 

(iii)  One  sample  fails  one  test  and  in 
redoing  that  test  with  the  nuimber  of 
samples  specified  for  retesting  in  Table 
160.17&-15B,  one  or  more  samples  fail 
the  test. 

(3)  A  rejected  lot  may  be  retested  only 
if  allowed  under  paragraph  (k)  of  this 
section. 

(g)  Facilities  and  equipment — (1) 
General.  The  manufacturer  must  provide 
the  test  equipment  and  facilities 
described  in  this  section  for  performing 
production  tests,  examinations,  and 
inspections. 

(2)  Calibration.  The  manufacturer 
must  have  the  calibration  of  all  test 
equipment  checked  at  least  every  six 
months  by  a  weights  and  measures 
agency  or  the  equipment  manufacturer. 
distributor,  or  dealer. 

(3)  Equipment.  The  following 
equipment  is  required: 

(i)  A  sample  basket  for  buoyancy 
tests.  It  must  be  made  of  wire  mesh  and 
be  of  sufficient  size  and  durability  to 
securely  hold  a  completely  inflated 
lifejacket  under  water  without 
compressing  it  The  basket  must  be 
heavy  enough  or  be  sufficiently 
weighted  to  submerge  when  holding  an 
inflated  test  sample. 

(ii)  A  tank  filled  with  fresh  water  for 
buoyancy  tests.  The  height  of  the  tank 
must  be  sufficient  to  allow  a  water 
depth  of  5  cm  (2  inches)  minimum 
between  the  top  of  the  basket  and  water 
surface  when  the  basket  is  not  touching 
the  bottom.  The  length  and  width  of  the 
tank  must  be  sufficient  to  prevent  each 
submerged  basket  from  contacting 
another  basket  or  the  tank  sides  and 
bottom.  Means  for  locking  or  sealing  the 
tank  must  be  provided  to  prevent 


disturbance  of  any  samples  or  •  change 
in  water  level  during  testing. 

(iii)  A  scale  that  has  suffidoit 
capacity  to  weigh  a  submerged  basket 
for  buoyancy  tests.  The  scale  must  be 
sensitive  to  13  g  (0.5  oz.)  and  must  not 
have  an  error  exceeding  ±13  g  (0.5  oz.). 

(iv)  Tensile  test  equipment  that  is 
suitable  for  applying  puUing  force  in 
conducting  body  strap  assembly 
strength  subtests.  The  equipment 
assembly  may  be  (A)  a  known  weight 
and  winch,  (B)  a  scale,  winch,  and  fixed 
anchor,  or  (C)  a  tensile  test  machine  that 
is  capable  of  holding  a  given  tension. 
The  assembly  must  provide  accuracy  to 
maintain  a  pulling  force  within  ±2 
percent  of  specified  force.  Additionally, 
if  the  closed  loop  test  method  In 
1 180.176-13{h)(l)  of  this  Part  is  used, 
two  cylinders  of  the  type  described  in 
that  method  must  be  provided. 

(v)  A  thermometer  that  is  sensitive  to 
0.5  *C  (1  °F]  and  does  not  have  an  error 
exceeding  ±0.25  'C  (0.5  '¥). 

(vi)  A  barometer  that  is  capable  of 
reading  mm  (inches)  of  mercury  with  a 
sensitivity  of  1  mm  (0.05  in.)  Hg  and  an 
error  not  exceeding  ±5  mm  (0.02  in.)  Hg. 

(vii)  A  regulated  air  supply  that  is 
capable  of  supplying  the  air  necessary 
to  conduct  the  tests  specified  in 
paragraphs  (h)(4)  and  (h)(5)  of  this 
section. 

(viii)  A  pressure  gauge  that  is  capable 
of  measuring  air  pressure  with  a 
sensitivity  of  1  kPa  (0.1  psig)  and  an 
error  not  exceeding  ±0.5  kPa  (0.05  psig). 

(ix)  A  torque  wrench  if  any  screw 
fasteners  are  used.  The  wrench  must  be 
sensitive  to,  and  have  an  error  of  less 
than,  one  half  the  specified  tolerance  for 
the  torque  values  of  the  fasteners. 

(4)  Facilities:  The  manufacturer  must 
provide  a  suitable  place  and  the 
necessary  apparatus  for  the  inspector  to 
use  in  conducting  or  supervising  tests. 
For  the  final  lot  inspection,  the 
manufacturer  must  provide  a  suitable 
working  environment  and  a  smooth-top 
table  for  the  inspector's  use. 

(h)  Production  tests  and 
examinations. — (1)  General  (i)  Samples 
used  in  testing  must  be  selected 
according  to  paragraph  (d)  of  this 
section. 

(ii)  On  each  sample  selected — 

(A)  The  manufacturer  must  conduct 
the  tests  in  paragraphs  (h)(2)  through 
(h)(8)  of  this  section;  and 

(B)  The  independent  laboratory 
inspector  must  conduct  or  supervise  the 
tests  in  paragraphs  (h)(4)  through  (b)(9) 
of  this  section. 

(iii)  Each  individual  test  result  must, 
in  addition  to  meeting  the  requirements 
in  this  paragraph,  meet  the 
requirements,  iS  any,  set  out  in  the 


approved  plans  and  specifications 
required  by  S  160.17ft-5{aK2)  of  this  Part 

(2)  Inflation  chamber  materials.  Each 
sample  must  be  tested  according  to 

S9  16ai76-13(y)(l)  through  16ai76- 
13{y)(3)  of  this  Part.  The  average  and 
individual  results  of  testing  the 
minimum  number  of  samples  prescribed 
by  1 16ai76-13(y)  of  this  Part  must 
comply  with  the  requirements  in 
S  160.17&-8(c)(l)  of  this  Part 

(3)  Seam  strength.  The  seams  in  eadi 
inflation  chamber  of  each  sample  must 
be  tested  according  to  i  16ai7d-13(yK4) 
of  this  Part.  The  results  for  each 
inflation  chamber  must  be  at  least  90% 
of  the  results  obtained  in  approval 
testing. 

(4)  Over-pressure.  Each  sample  must 
be  tested  according  to  and  meet 

{ 16ai76-13(t)(l)  of  this  Part. 

(5)  Air  retention.  Each  sample  must  be 
tested  according  to  and  meet  S  160.176- 
13(t)(2)  of  this  Part. 

(6)  Buoyancy  and  inflation  medium 
retention.  Each  sample  must  be  tested 
according  to  and  meet  5  160.176-13(j)  of 
this  part.  Each  buoyancy  value  must  fall 
within  the  tolerances  specified  in  the 
approved  plans  and  specifications. 

(7)  Tensile  strength.  Each  sample  must 
be  tested  according  to  and  meet 

i  160.176-13(n)  of  this  Part. 

(8)  Detailed  product  examination. 
Each  sample  lifejacket  must  be 
disassembled  to  the  extent  necessary  to 
determine  compliance  with  the 
following: 

(i)  All  dimensions  and  seam 
allowances  must  be  within  tolerances 
prescribed  in  the  approved  plans  and 
specifications  required  by  §  160.176- 
5(a)(2)  of  this  part 

(ii)  The  torque  of  each  screw  type 
mechanical  fastener  must  be  within  its 
tolerance  as  prescribed  in  the  approved 
plans  and  specifications. 

(iii)  The  arrangement  markings,  and 
workmanship  must  be  as  specified  in  the 
approved  plans  and  specifications  and 
this  subpart. 

(iv)  The  lifejacket  must  not  otherwise 
be  defective. 

(9)  Waterproof  marking  test  Each 
sample  is  completely  submerged  in  fresh 
water  for  a  minimum  of  30  minutes,  and 
them  removed  and  immediately  placed 
on  a  hard  surface.  The  martdngs  are 
vigorously  rubbed  with  the  fingers  for  15 
seconds.  If  the  printing  becomes 
illegible,  the  sample  is  rejected. 

(i)  (Reserved) 

(j)  Final  lot  examination  and 
inspection. — (1)  General.  On  each 
lifejacket  lot  that  passes  production 
testing,  the  manufacturer  must  perform  a 
final  lot  examination  and  an 
independent  laboratory  inspector  must 


perform  a  final  lot  inspection.  Samples 
must  be  selected  according  to  paragraph 
(d)  of  this  section.  Each  final  lot 
examination  and  inspectin  must  show — 

(i)  First  quality  workmanship; 

(ii)  That  the  general  arrangement  and 
attachment  of  all  components  such  as 
body  straps,  closures,  inflation 
mechanisms,  tie  tapes,  drawstrings,  etc. 
are  as  specified  in  the  approved  plans 
and  specifications;  and 

(iii)  Compliance  with  the  marking 
requirements  in  $  160.176-23  of  this  Part. 

(2)  Accept/reject  criteria.  Each 
nonconforming  lifejacket  must  be 
rejected.  If  three  or  more  nonconforming 
lifejackets  are  rejected  for  the  same  kind 
of  defect,  lot  examination  or  inspection 
must  be  discontinued  and  the  lot 
rejected. 

(3)  Manufacturer  examination.  This 
examination  must  be  done  by  a 
manufacturer's  representative  who  is 
familiar  with  the  approved  plans  and 
specifications  required  by  {  160.176- 
5(a)(2)  of  this  Part,  the  functioning  of  the 
lifejacket  and  its  components,  and  the 
production  testing  procedures.  This 
person  must  not  be  responsible  for 
meeting  production  schedules  or  be 
supervised  by  someone  who  is.  This 
person  must  prepare  and  sign  the  record 
required  by  §  159.007-13{a)  of  this 
chapter  and  i  160.176-17(b)  of  this  part 

(4)  Independent  laboratory  inspection. 
(i)  The  inspector  must  discontinue  lot 
inspection  and  reject  the  lot  if 
observation  of  the  records  for  the  lot  or 
of  individual  lifejackets  shows 
noncompliance  with  this  section  or  the 
manufacturer's  quality  control 
procedures. 

(ii)  An  inspector  may  not  perform  a 
final  lot  inspection  unless  the 
manufactiirer  has  a  current  approval 
certificate. 

(iii)  If  the  inspector  rejects  a  lot  the 
Commandant  must  be  advised 
immediately. 

(iv)  The  inspector  must  prepare  and 
sign  the  inspection  record  required  by 
9  159.007-13(a)  of  this  chapter  and 
S  160.176-17(b)  of  this  Part.  If  the  lot 
passes,  the  record  must  also  include  the 
inspector's  certification  to  that  effect 
and  a  certification  that  no  evidence  of 
noncompliance  with  this  section  was 
observed. 

(v)  If  the  lot  passes,  each  lifejacket  in 
the  lot  must  be  plainly  marked  with  the 
words,  "Inspected  and  Passed,  (Date), 
(Inspection  Laboratory  ED)."  This 
marking  must  be  done  in  the  presence  of 
the  inspector.  The  marking  must  be 
permanent  and  waterproof.  The  stamp 
which  contains  the  marking  must  be 
kept  in  the  independent  laboratory's 
custody  at  all  times. 


(k)  Disposition  of  rejected  lifejacket 
lot  or  lifejacket  (1)  A  rejected  biejacket 
lot  may  be  resubmitted  for  testing, 
examination  or  inspection  if  the 
manufactvirer  first  removes  and  destroys 
each  defective  hfejacket  or,  if  authorized 
by  the  Commcmdant  reworks  the  lot  to 
correct  the  defect 

(2)  Any  lifejacket  rejected  in  a  final 
lot  examination  or  inspection  may  be 
resubmitted  for  examination  or 
inspection  if  all  defects  have  been 
corrected  and  reexamination  or 
reinspection  is  authorized  by  the 
Commandant 

(3)  A  rejected  lot  or  rejected  lifejacket 
may  not  be  sold  or  offered  for  sale  under 
representation  that  it  meets  this  subpart 
or  that  it  is  Coast  Guard  approved. 

{ 160.176-17    Manufacturer  records. 

(a)  Each  manufacturer  of  inflatable 
lifejackets  must  keep  the  records 
required  by  9  159.007-13  of  this  chapter 
except  that  they  must  be  retained  for  at 
least  120  months  after  the  month  in 
which  the  inspection  or  test  was 
conducted. 

(b)  Each  record  required  by  9  159.007- 
13  of  this  chapter  must  also  include  the 
following  information: 

(1)  For  each  test  the  serial  number  of 
the  test  instrument  used  if  there  is  more 
than  one  available. 

(2)  For  each  test  and  inspection,  the 
identification  of  the  samples  used,  the 
lot  number,  the  approval  number,  and 
the  number  of  lifejackets  in  the  lot 

(3)  For  each  lot  rejected,  the  cause  for 
rejection,  any  corrective  action  taken, 
and  the  final  disposition  of  the  lot 

(c)  The  description  or  photographs  of 
procedures  and  apparatus  used  in 
testing  is  not  required  for  the  records 
prescribed  in  9  159.007-13  of  this 
chapter  as  long  as  the  manufacturer's 
procedures  and  apparatus  meet  the 
requirements  of  this  subpart. 

(d)  Each  manufacturer  of  Inflatable 
lifejackets  must  also  keep  the  following 
records: 

(1)  Records  for  all  materials  used  in 
production  including  the  following: 

(i)  Name  and  address  of  the  supplier, 
(ii)  Date  of  purchase  and  receipt 
(iii)  Lot  number. 

(iv)  Certification  meeting  9  160.176- 
8(a)(3)  of  this  part. 

(2)  A  copy  of  this  subpart. 

(3)  Each  document  incorporated  by 
reference  in  9  160.176-4  of  this  Part 

(4)  A  copy  of  the  approved  plans  and 
specifications  required  by  9  160.176- 
5(a)(2)  of  this  part. 

(5)  The  approval  certificate. 

(6)  Calibration  of  test  equipment, 
including  the  identity  of  the  agency 
performing  the  calibration,  date  of 
calibration,  and  results. 


(7)  A  listing  of  current  and  formerly 
approved  servicing  facilities. 

(e)  The  records  required  by  paragraph 
(d)(1)  of  this  section  must  be  kept  for  at 
least  120  months  after  preparation.  All 
other  records  required  by  paragraph  (d) 
of  this  section  must  be  kept  for  at  least 
60  months  after  the  lifejacket  approval 
expires  or  is  terminated. 

9160.176-19    Servicing. 

(a)  General.  This  section  contains 
requirements  for  servicing  facilities, 
manuals,  training,  guidelines,  and 
records.  Other  regulations  in  this 
chapter  require  inflatable  lifejackets  to 
be  serviced  at  approved  faciUties  at  12 
month  intervals. 

(1)  Each  manufacturer  of  an  approved 
inflatable  lifejacket  must  provide  one  or 
more  Coast  Guard  approved  facilities 
for  servicing  those  lifejackets.  The 
manufacturer  must  notify  the 
Commandant  whenever  an  approved 
facility  under  its  organization  no  longer 
provides  servicing  of  a  lifejacket  make 
cmd  model  Usted  in  the  guidelines 
required  by  paragraph  (d)  of  this 
section. 

(2)  Each  manufacturer  of  an  approved 
inflatable  lifejacket  must  make 
replacement  parts  available  to  Coast 
Guard  approved  independent  servicing 
facilities. 

(b)  Servicing  facilities.  Each  Coast 
Guard  approved  servicing  facility  must 
meet  the  requirements  of  this  paragraph 
and  paragraph  (d)  of  this  section  in 
order  to  receive  and  keep  its  approval 
for  each  make  and  model  of  lifejacket 
Approval  is  obtained  according  to 
9  160.176-5{c)  of  this  Part. 

(1)  Each  servicing  facility  must 
conduct  lifejacket  servicing  according  to 
its  servicing  guidelines  and  follow  the 
procedures  in  the  service  manual 
required  by  this  section. 

(2)  Each  servicing  facility  must  have  a 
suitable  site  for  servicing  which  must  be 
clean,  well  lit  free  from  excessive  dust 
drafts,  and  strong  sunlight  and  have 
appropriate  temperature  and  humidity 
control  as  specified  in  the  service 
manual. 

(3)  Each  servicing  facility  must  have 
the  appropriate  service,  repair,  and  test 
equipment  and  spare  parts  for 
performing  required  tests  and  repairs. 

(4)  Each  servicing  facihty  must  have  a 
current  manufacturer's  service  manual 
for  each  make  and  model  of  lifejacket 
serviced. 

(5)  A  servicing  facility  may  have  more 
than  one  servicing  site  provided  that 
each  site  meets  the  requirements  of 
paragraph  (b)(2)  of  this  section. 

(6)  Each  servicing  facility  must  be 
inspected  at  intervals  not  exceeding  sbc 
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months  by  an  accepted  independent 
laboratory,  and  a  report  of  the 
inspections  must  be  submitted  to  the 
Commandant  at  least  annually.  The 
report  must  contain  enough  information 
to  show  compliance  with  paragraphs  (b) 
(1)  through  (4]  of  this  section  and 
paragraph  (d)  of  this  section.  Where  a 
facility  uses  more  than  one  site  the 
report  must  show  compliance  at  each 
site  at  least  biennially. 

(c)  Service  manual  (1)  Each 
manufacturer  of  an  approved  inflatable 
lifejacket  must  prepare  a  service  manual 
for  the  lifejacket  The  service  manual 
must  be  approved  by  the  Commandant 
according  to  {  16ai76-6(b)  of  this  part 

(2)  The  manufacturer  must  make  the 
service  manual,  service  manual 
revisions,  and  service  bulletins 
available  to  each  approved  servicing 
facihty. 

(3)  Each  service  manual  must  contain 
the  following: 

(i)  Detailed  procedures  for  inspecting, 
servicing,  and  repackaging  the  lifejacket 

(ii}  A  ust  of  approved  replacement 
parts  and  materials  to  be  used  for 
servicing  and  repairs,  if  any. 

(iii)  A  requirement  to  mark  the  date 
and  servicing  facility  name  on  each 
lifejacket  serviced. 

(iv)  Frequency  of  servicing. 

(v)  Any  specific  restrictions  or  special 
procedures  prescribed  by  the  Coast 
Guard  or  manufacturer. 

(4)  Each  service  manual  revision  and 
service  bulletin  which  authorizes  the 
modification  of  a  lifejacket,  or  which 
affects  a  requirement  under  this  subpart 
must  be  approved  by  the  Commandant 
Other  revisions  and  service  bulletins  are 
not  required  to  be  approved,  but  a  copy 
of  each  must  be  sent  to  the 
Commandant  when  it  is  issued.  At  least 
once  each  year,  the  manufacturer  must 
provide  to  the  Commandant  and  to  each 
servicing  facility  approved  to  service  its 
lifejackets  a  bulletin  listing  each  seWice 
manual  revision  and  bulletin  in  effect 

(d)  Servicing  facilities  guidelines. 
Each  servicing  facility  must  have  written 
guidelines  that  include  the  following: 

(1)  Identification  of  each  make  and 
model  of  lifejacket  which  may  be 
serviced  by  the  facility  as  well  as  the 
manual  and  revision  to  be  used  for 
servicing. 

(2)  Identification  of  the  person,  by  title 
or  position,  who  is  responsible  for  the 
servicing  program. 

(3)  Training  and  qualifications  of 
servicing  technicians. 

(4)  Provisions  for  the  facility  to  retain 
a  copy  of  its  current  letter  of  approval 
from  the  Coast  Guard  at  each  site. 

(5)  Requirements  to— 

(i)  Ensure  each  inflatable  lifejacket 
serviced  under  its  Coast  Guard  approval 


is  serviced  in  accordance  with  the 
manufacturer's  service  manual; 

(ii)  Keep  servicing  technicians 
informed  of  each  approved  servicing 
manual  revision  and  bulletin  and  ensure 
servicing  technicians  understand  each 
change  and  new  technique  related  to  the 
hfejackets  serviced  by  the  facility; 

(iii)  Calibrate  each  pressure  gauge, 
weighing  scale,  and  mechanically- 
operated  barometer  at  intervals  of  not 
more  than  one  year; 

(iv)  Ensure  each  inflatable  lifejacket 
serviced  under  the  facility's  Coast 
Guard  approval  is  serviced  by  or  under 
the  supervision  of  a  servicing  technician 
who  meets  the  requirements  of  item  (3) 
of  this  paragraph; 

(v)  Specify  each  make  and  model  of 
lifejacket  it  is  approved  to  service  when 
it  represents  itself  as  approved  by  the 
U.S.  Coast  Guard;  and 

(vi)  Not  service  any  lifejacket  for  a 
U.S.  registered  commercial  vessel, 
unless  it  is  approved  by  the  U.S.  Coast 
Guard  to  service  the  make  and  model  of 
lifejacket 

(e)  Servicing  records.  Each  servicing 
facility  must  maintain  records  of  all 
completed  servicing.  These  records  must 
be  retained  for  at  least  5  years  after  they 
are  made,  be  made  available  to  any 
Coast  Guard  representative  and 
independent  laboratory  inspector  upon 
request  and  include  at  least  the 
following: 

(1)  Date  of  servicing,  number  of 
lifejackets  serviced,  lot  identificadon, 
approval  number,  and  test  results  data 
for  the  lifejackets  serviced. 

(2)  Identification  of  the  person 
conducting  the  servicing. 

(3)  Identity  of  the  vessel  receiving  the 
serviced  lifejackets. 

(4)  Date  of  return  to  the  vessel. 

(160.176-21    UswnMniMl*. 

(a)  The  manufacturer  must  develop  a 
user's  manual  for  each  model  of 
inflatable  lifejacket.  The  content  of  the 
manual  must  be  provided  for  approval 
according  to  S8  160.176-5(a)(3)(v)  and 
160.176-S(b)  of  this  Part 

(b)  A  user's  manual  must  be  provided 
with  each  lifejacket  except  that  only  five 
manuals  need  be  provided  to  a  single 
user  vessel  if  more  than  five  lifejackets 
are  carried  on  board. 

(c)  Each  user's  manual  must  contain  in 
detaU  the  following: 

(1)  Instructions  on  use  of  the  lifejacket 
and  replacement  of  expendable  puis. 

(2)  Procedures  for  examining 
serviceability  of  lifejackets  and  the 
frequency  of  examination. 

(3)  Pages  for  logging  on  board 
examinations. 

(4)  Frequency  of  required  servicing  at 
approved  servicing  facilities. 


(5)  Instructions,  if  any,  on  proper 
stowage. 

(6)  Procedures  for  getting  the 
lifejackets  repaired  by  a  servicing 
facility  or  the  manufacturer. 

(7)  Procedures  for  making  emergency 
repairs  on  board. 

(8)  Any  specific  restrictions  or  special 
instructions. 

S16ai76-23    MarMno. 

(a)  General.  Each  inflatable  lifejacket 
must  be  mariced  with  the  information 
required  by  this  section.  Each  marking 
must  be  waterproof,  clear,  and 
permanent  Except  as  provided 
elsewhere  in  this  subpart  each  marking 
must  be  readable  from  a  distance  of 
three  feet 

(b)  Prominence.  Each  marking 
required  in  paragraph  (d)  of  this  section, 
except  vital  care  and  use  instructions,  if 
any,  must  be  less  prominent  and  in 
smaller  print  than  markings  required  in 
paragraph  (c)  of  this  section.  Each 
optional  marking  must  be  significantly 
less  prominent  and  smaller  than 
required  markings.  The  maricing 
"ADULT'  must  be  in  at  least  18  mm  (% 
inch)  high  bold  capital  lettering.  If  a 
lifejacket  is  stored  in  a  package,  the 
padcage  must  also  have  the  marking 
"ADULT*  or  this  marking  must  be  easily 
visible  through  the  package. 

(c)  Text  Each  inflatable  lifejacket 
must  be  marked  with  the  following  text 
in  the  exact  order  shown: 

ADULT— For  a  person  weighing  more  than 
90  pounds. 

Type  V  PFD — Approved  for  use  on  (see 
paragraph  (e)  of  this  section  for  exact  text  to 
be  used  here)  in  lieu  of  (see  paragraph  (ff  of 
this  section  for  exact  text  to  be  used  here). 

This  lifejacket  must  be  serviced,  stowed, 
and  used  in  accordance  with  (insert 
description  of  service  manual  and  user's 
manual). 

When  fully  inflated  this  lifejacket  provides 
a  minimum  buoyant  force  of  (insert  the 
design  buoyancy  in  lb.). 

(d)  Other  Information.  Each  lifejacket 
must  also  be  marked  with  the  following 
information  below  the  text  required  by 
paragraph  (c)  of  this  section: 

(1)  U.S.  Coast  Guard  Approval  Na 
(insert  assigned  approval  number). 

(2)  Manufacturer's  or  private  labeler's 
name  and  address. 

(3)  Lot  Number. 

(4)  Date,  or  year  and  calendar  quarter, 
of  manufacture. 

(5)  Necessary  vital  care  or  use 
instructions,  if  any,  such  as  the 
following: 

(i)  Warning  against  dry  cleaning. 
(ii)  Size  and  tyfie  of  inflation  medium 
cartridges  required, 
(iii)  Specific  donning  instructions. 
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(3)  Approved  applications.  The  text  to 
be  inserted  in  paragraph  (c)  of  this 
section  as  the  approved  use  will  be  one 
or  more  of  the  following  as  identified  by 
the  Commandant  on  the  approval 
certificate  issued  according  to  S  159.005- 
13(a)(2)  of  this  chapter: 

(1)  The  name  of  the  vessel. 

(2)  The  type  of  vessel. 

(3)  Specific  purpose  or  limitation 
approved  by  the  Coast  Guard. 

(f)  Type  equivalence.  The  exact  text 
to  be  inserted  in  paragraph  (c)  of  this 
section  as  the  approved  performance 
type  will  be  one  of  the  following  as 

identified  by  the  Commandant  on  the  /" 

approval  certificate: 

(1)  Type  I  PFD. 

(2)  Type  V  PFD— (insert  exact  text  of 
additional  description  noted  on  the 
approval  certificate). 

Dated:  October  23. 1989. 
).D.  Sipes, 

Rear  Admiral  U.S.  Coast  Guard,  Chief  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  89-28752  Filed  12-4-89;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  15  and  52 

Federal  Acquisition  Regulation  (FAR); 
Solicitation  Provisions  for  Negotiated 
Construction  Contracts 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  revising  the  Federal 
Acquisition  Regulation  (FAR)  to 
prescribe  the  solicitation  provision  at 
52.215-39,  Preparation  of  Offers- 
Construction,  for  use  in  all  negotiated 
construction  solicitation  in  lieu  of  the 
provision  at  52.215-13.  Preparation  of 
Offers,  prescribed  in  15.407(d)(1). 
Alternate  I  is  added  to  the  provision  at 
52.215-16,  Contract  Award,  prescribe  in 
15.407(d)(4).  The  provision  at  FAR 
52.215-39,  Preparation  of  Offers- 
Construction,  prescribed  in  15.407(i),  is 
also  added. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  February  5. 
1990  to  be  considered  in  the  formulation 
of  a  final  rule.  Consistent  with  our 
efforts  to  expedite  the  rulemaking 
process,  comments  received  after  the 
date  specified  may  not  be  considered. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets  NW, 
Room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  89-78  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis.  FAR  Secretariat, 
Room  4041.  GS  Building.  Washington, 
DC  20405,  (202)  523-4755.  Please  cite 
FAR  Case  89-7a 
SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  it  merely  supplies  instructions 
to  prospective  offerors.  However, 
comments  received  from  small  entities 
concerning  the  affected  sections  of  the 
FAR  will  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  section  89-610  (FAR  Case  8»- 
78)  in  correspondence. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501.  et.  seq. 

List  of  Subjects  in  48  CFR  Parts  15  and 
52 

Government  procurement. 

Dated:  November  27. 1989. 
AlberU  A.  VicchioUa, 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  15  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  15  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  488(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  15-CONTRACTING  BY 
NEGOTIATION 

2.  Section  15.407  is  amended  by 
revising  paragraphs  (d)(1)  throu^  (d)(4) 
and  by  adding  paragraph  (k)  to  read  as 
follows: 

15.407    Soilcitation  provisions. 

(d)  The  contracting  officer  shall— 

(1)  Insert  in  RFFs  for  other  than 
construction  the  provision  at  52.215-13, 
Preparation  of  Offers; 

(2)  Insert  in  RFP's  the  provision  at 
52.215-14.  Explanation  to  Prospective 
Offerors; 

(3)  Insert  in  RFP's  the  provisions  at 
52.215-15,  Failure  to  Submit  Offer,  and 

(4)  Insert  in  RFP's  for  other  than 
construction  the  provision  at  52.215-16, 
Contract  Award.  If  the  RFP  is  for 
construction,  the  contracting  officer 


shall  use  the  provision  with  its  Alternate 

L 

*        *        •        *        • 

(k)  The  contracting  officer  shall  insert 
in  RFP's  for  construction  the  provision 
at  52.215-39.  Preparation  of  Offers — 
Construction. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  52.215-16  is  amended  by 
adding  Alternate  I  following  the  clause 
to  read  as  follows: 

52.215-16    Contract  award. 


Alternate  I  (NOV  1989).  In  accordance  with 
the  prescription  In  15.407(d)(4).  substitute  the 
following  for  paragraph  (d)  of  the  basic 
provision: 

(d)  The  Government  may  accept  any  item 
or  combination  of  items,  unless  doing  so  is 
precluded  by  a  restrictive  limitation  in  the 
solicitation  or  the  offer. 

4.  Section  52.215-39  is  added  to  read 
as  follows: 

52.215-39    Preparation  of  oftara 
construction. 

As  prescribed  in  15.407(k),  insert  the 
following  provision: 

Preparatioii  of  Offer*— Construction  (Nov 
1989) 

(a)  Offers  must  be  (1)  submitted  on  the 
forms  furnished  by  the  Government  or  on 
copies  of  those  forms,  and  (2)  manually 
signed.  The  person  signing  an  offer  must 
initial  each  erasure  or  change  appearing  on 
any  offer  form. 

(b)  The  offer  form  may  require  offerors  to 
submit  offer  prices  for  one  or  more  items  on 
various  bases,  including — 

(1)  Lump  sum  offer 

(2)  Alternate  prices; 

(3)  Units  of  construction;  or 

(4)  Any  combination  of  subparagrahs  (b)(1) 
through  (b)(3)  of  this  subsection. 

(c)  If  the  solicitation  requires  an  offer  on  all 
items,  failure  to  do  so  will  disqualify  the 
offer.  If  an  offer  on  all  items  is  not  required, 
offerors  should  insert  the  words  "no  offer"  in 
the  space  provided  for  any  item  on  which  no 
price  is  submitted. 

(d)  Alternate  offers  will  not  be  considered 
unless  this  solicitation  authorizes  their 
submission. 

(End  of  provision.) 
[PR  Doc.  89-28368  Filed  12-4-89;  8:45  am] 
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49955 

1138 
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50306 

1957 

50306 
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245A 
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10  CFR 
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170 

49763 

14  CFR 

39 49748.  49964-49966, 

50232 

71 50043.  50307 

73 50043 
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49749 

Proposed  Rules: 
39 

49771 

Ch.  1 

„ 50043 

15  CFR 

799 

49970 

17  CFR 

200 

50307 

18  CFR 

122 

50307 

20  CFR 

404 

50233 

21  CFR 

522    

50235 

1313 

49750 

Ch.  1 

49772 

291 

50226 

349 

50240 

24  CFR 

888 _ 

49886 

26  CFR 

1   

50043 

28  CFR 

545 

49944 

PropoMdRuiM: 

540 

50241 

29  CFR 

1910 

49971 

1917 

49971 

30  CFR 

44 

50042 

946  

49751 

Proposed  Ruless 
16 

50213 

56 

57 

70  

.50158.50209 
.50158,50209 
50209 

71   

50209 

75 

50062 

916 

49773 

917  

49774 

944 

50242 

32  CFR 

198 

49754 

PropOMO  RUMtt 

58a. 

50243 

33  CFR 

100 

50235 
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-49781.  50005 

50306 


SO  era 
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PraiMMMl  Riiiss: 

17 50006 

LIST  OF  PUBLIC  LAWS 

Last  List  December  4,  1969 

Ttiis  is  8  continuing  list  of 
putjiic  t)«Hs  from  tfw  current 
session  of  Congress  wtiich 
have  l)ecome  Federal  laws.  It 
may  be  used  In  conjunction 
witti  "P  L  U  S"  (Public  Laws 
Update  Sconce)  on  523-6641. 
The  text  of  taws  is  not 
pubfisfied  in  ttw  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
PrintinQ  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

HJL  2748  /  Pub.  L.  101-193 

InteKgence  Authorization  Act, 
Fiscal  Year  1990.  (Nov.  30, 
1989;  103  StaL  1701;  15 
pages)    Price:  $1.00 

HJt  3660  /  Pub.  L  101-194 

Ethics  Reform  Act  of  1989. 
(Nov.  30,  1989;  103  StaL 
1716;  68  pages)    Price:  $2.00 

In  ttte  List  of  Public  Laws 
printed  in  the  Federal 
Register  on  December  1, 
1989,  Pub.  L  101-183  and 
Pub.  L  101-184  were 
incorrectly  printed.  They 
shoutd  read  as  follows: 

HJ.  Res.  393  /  Pub.  L.  101- 
183 

To  grartf  the  consent  of 
Congress  to  the  boundary 
change  compact  beiween 
South  Dakota  and  Nebraska. 
(Nov.  28,  1989;  103  Stat. 
1328;  6  pages)    Price:  $1.00 

S.  IIS  /  Pub.  L  101-184 

To  commemofate  the 
corTtr*otions  of  Senator 
Clinton  P.  Anderson  to  the 
establishment  of  the  National 
WHdemess  Preservation 
System,  and  for  other 
purposes.  (Nov.  28,  1989;  103 
StaL  1334;  2  pages)    Price: 
$1.00 
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AequirMi  hmnuriA  r>^nr^«nrv  Syndrom*,  National 

ConunlBsion 
See  National  Commission  on  Acquired  Immune  Deficiency 

Syndrome 

Agricultural  Stabilization  and  Conserv^km  Service 

NOTICES 

Meetings: 
National  Conservatioa  Review  Group.  S(M21 

Agriculture  Department 

See  Agricultural  Stabilization  and  Conservation  Service: 
Forest  Service 

Air  Force  Department 
Nonccs 

Meetings: 
DIA  Advisory  Board;  correction.  50472 

Cata»'!fO0nc  Nuci«»/  Acctoenta,  PreaidentialCommlBsion 
See  Presidential  Commission  on  Catastrc^hic  Nuclear 
Accidents 

Coast  Guard 

RULES 

Appeal  procedures  and  Coast  Guard  organization.  50374 

NOTICES 

Meetings: 
Lower  Mississippi  River  Waterway  Safety  Advisory 
Committee,  50467 

Commerce  Department 

See  Export  Administration  Bureau;  National  Oceanic  and 
Atmospheric  Administration 

womirnasion  lur  uie  niipiuveiiieiii  or  im  i  eueiai  wrop 
Insurance  Program 

NOTICES 
Meetings,  50424 

Commission  on  Railroad  Retlremetit  ftofbrm 

NOTICES 
Meetings.  50425 

Committee  for  the  Implementation  of  Textile  Agreement* 

NOTICES 

Caribbean  Basin  Countries  special  access  program  and 
Mexico  special  regime  program;  participation 
requirements,  50425 

Commodity  Futures  Trading  Commission 

RULES 

Foreign  options  transactions: 
London,  50348.  50356 
(2  documents) 

Conserva  Ion  and  Renewable  Energy  Office 

RULES 

New  commercial  and  multi-fcmuly  high  rise  residential 
buildings;  voluntary  performance  standards: 
Standby  toss  criteria;  reasons  for  adoptioii 
Correctioa,  60M1 


Defense  Department 

See  also  Air  Force  Department 

PROPOSED  RULES 
Acquisition  regtilations: 
Master  agreements  for  repcur  and  alteration  of  vessels — 
Correction.  50472 

NOTICES 

Agency  information  collection  activities  tuider  OMB  review, 
50427 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
Handicapped  children — 
Education  program;  assistance  to  States;  reporting  and 
recordkeeping  requirements,  50476 
Handicapped  infants  and  toddlers;  early  interventioo 
program 
Reporting  and  recordkeeping  requirements.  50478 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Strengthening  institutions  program.  60427 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 
Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 
National  Association  of  Regulatory  Utility 

Commissioners,  50427 
University  of  Rochester/Laboratory  for  Laser  Energetics, 
50428 
Patent  licenses,  exclusive: 
Rank  Taylor  Hobson.  Inc.,  50428 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

50432 
Pesticides;  experimental  use  pennits,  et&: 

Abbott  Laboratories  et  al.;  correction,  50472 
Toxic  and  hazardous  substances  control: 
Chemical  substances  inventory;  intent  to  remove  217 
reported  chemical  substances;  correction,  50472 
Water  pollution  control: 
Disposal  site  determinations — 
Leonard  Pond.  Agawam,  MA.  50432 

Executive  Office  of  the  President 
See  Science  and  Technology  Policy  Office;  Trade 
Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Foreign  availability  assessments: 
High  purity  polycrystalline  silicon,  50422 
Polycrystalline  silicon  rods  and  chunks,  50423 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Aerospatiale.  50343 
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Airb\i8  Industrie,  50344 

Avdons  Marcel  Dassault-Breguet  Aviation,  50345 

Bell  50347 

Boeing;  correction.  50346 
PROPOSEO  RULES 
Airworthiness  directives: 

Airbus  Industrie.  50409-50411 
(3  documents) 

Boeing,  50413 

NOTICES 

Meetings: 
Informal  airspace  meetings — 
Maine;  correction.  50473 

Federal  Crop  Insurance  Program  Improvement 

Commission 
See  Commission  for  the  Improvement  of  the  Federal  Crop 

Insurance  Program 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
50433 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Alabama,  50433 
(2  documents) 

Louisiana,  50434 
Meetings: 

National  Fire  Academy  Board  of  Visitors,  50434 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Doswell  Limited  Partnership  et  al.,  50429 
Natural  gas  certificate  filings: 

United  Gas  Pipe  Line  Co.  et  al.,  50429 
Applications,  hearings,  determinations,  eta: 

Frontier  Land  &  Power,  50432 

Pacific  Power  &  Light  Co.,  50431 

Public  Service  Co.  of  Colorado,  50431 

Washington  Water  Power  Co.  et  al,  50431 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Truck  size  and  weight — 
Designated  highway  networks;  Oregon.  50365 
Interstate  motor  carrier  noise  emission  standards; 

compUance,  50382 
NOTICES 

Environment  statements;  notice  of  intent: 
Hennepin  County,  MN,  50467 

Federal  Maritime  Commission 

NOTICES 

Agreements  Hied,  etc  50434 
Federal  Reserve  System 

RULES 

Truth  in  lending  (Regulation  Z): 
Preemption  determinations — 
Wisconsin.  50342 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Detomidine  hydrochloride  injection.  50364 
Human  drugs: 
Antibiotic  drugs — 

Update  and  technical  amendments;  correction,  50472 
Aplm)disiac  drug  products  (OTC) — 

Clarification.  50364 
Hair  grower  and  hair  loss  prevention  drug  products 
(OTC)— 
Qariflcation.  50364 
PROPOSED  RULES 
Radiological  health: 
Diagnostic  x-ray  systems  and  major  components; 
performance  standards 
Correction,  50472 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Bound  residues  from  carcinogenic  animal  drugs;  safety 
evaluation  guideline  availability,  50435 
Food  additive  petitions: 

Exxon  Chemical  Co..  50436 
Human  drugs: 
Export  applications — 

Imodium  AD  (Loperamide  HCl)  capiat.  2  mg.,  50436 
Vitarine  Pharmaceuticals,  Inc.;  approval  withdrawn; 
correction.  50436 
Medical  devices;  premarket  approval 
OTI-05  (polymacon)  Soft  Contact  Lenses,  etc.;  correction. 
50473 
Meetings: 
Infant  apnea  monitor  standard  availability,  50437 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ottawa  National  Forest,  MI,  50421 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration;  National  Institutes  of  Health; 
Public  Health  Service 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Advisory  conunittees;  annual  reports;  availability,  50438 
Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

50439-50440 

(3  documents] 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Applicant  processing  for  legalization  program;  conforming 

amendments,  50340 
Special  agricultural  workers;  adjustment  to  permanent 

resident  status,  50339 

interior  Department 

See  Land  Management  Bureau;  National  Park  Service: 
Surface  Mining  Reclamation  and  Enforcement  Office 
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Internal  Revenue  Service 

RULES 

Income  taxes: 
Persons  receiving  contracts  from  Federal  executive 
agencies;  information  returns,  50367 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Aramid  fiber  honeycomb,  and  products  containing  same; 

correction,  50473 
Carbonated  candy  products;  methods  making,  50443 
Low  fiicton  drawer  supports,  components  and  products 

containing  same,  50443 
Novelty  teleidoscopes,  50443,  50444 

(4  documents) 
Phenylene  sulfide  polymers  and  polymer  compounds  and 

products  containing  same,  50445 
Steel  pails  from  Mexico,  50445 
Telephone  systems  and  subassemblies  from  Japan  and 

Taiwan.  50446 

Interstate  Commerce  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Proceedings  Office.  Director — 
EstabUshed  subsidies  discontinuance  decisions.  50385 
NOTICES 
Rail  carriers: 
Cost  recovery  procedures — 
Adjustment  factor.  50447 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control  consent  judgments: 
TBG  Inc.  et  al.  50447 

Labor  Department 

See  Mine  Safety  and  Health  Administration;  Occupational 
Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Wisconsin,  50441 
Survey  plat  filings: 

Wyoming.  50441 

Libraries  and  Information  Science,  National  Commission 

NOTICES 
Meetings: 
White  House  Conference  on  Library  and  Information 
Services  Advisory  Committee,  50453 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard  modifications; 

summary  of  affirmative  decisions,  50448 
Safety  standard  petitions: 
De'Lyn  Limited,  Inc.,  50451 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Space  Science  and  Applications  Advisory  Committee. 
50452 


National  Commlsaion  on  Acqirired  Immune  Deficiency 
Syndrome 

NOTICES 
Meetings.  50454 

National  Commission  on  Lit>rartes  and  Information 
Science 

See  Libraries  and  Information  Science.  National 
Commission 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Heart.  Lung,  and  Blood  Institute.  50438.  50439 

(2  documents) 
Noise  and  hearing  loss:  consensus  development 
conference.  50438 

National  Oceanic  and  Atmospheric  Administration 


Fishery  conservation  and  management 

Bering  Sea  and  Aleutian  Islands  groundfish  and  Gulf  of 
Alaska  groundfish,  50386 
NOTICES 
Permits: 

Foreign  fishing;  correction.  50424 

National  Parit  Service 

NOTICES 
Meetings: 

Aniakchak  National  Monument  Subsistence  Resource 
Commission.  50441 
National  Register  of  Historic  Places: 

Pending  nominations,  50442 

Nuclear  Regulatory  Commission 

NOTICES  I 

Environmental  statements;  availability,  etc.: 

Consolidated  Edison  Co.  of  New  Yprk.  Inc.,  50459 

Consumers  Power  Co.,  50461 

Northeast  Nuclear  Energy  Co..  50460 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  50462 
Regulatory  agreements: 

Utah,  50454 
Applications,  hearings,  determinations,  etc.: 

Kerr-McGee  Chemical  Corp.,  50462 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards: 

Air  contaminants,  50372 
NOTICES 
Nationally  recognized  testing  laboratories,  etc.: 

American  Gas  Association  Laboratories;  correction.  50473 
State  plans;  standards  approval  etc.: 

Oregon,  50452 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  cf  United  States 

Personnel  Management  Office 

NOTICES 

Excepted  service: 

Schedules  A.  B,  and  C:  positions  placed  or  revoked— 
Update,  50462 
Privacy  Act: 

Computer  matching  programs,  50464 


VI 
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Presidential  Commission  on  Catastrophic  Nuciear 
Accidents 

NOTICES 
Meetings,  50465 

Public  Healtti  Service 

See  also  Food  and  Drug  Administration;  Health  Resources 
and  Services  Administration;  National  Institutes  of 
Health 
RULES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Predoctoral  graduate,  faculty  development  education 
programs  in  family  medicine,  50373 

Railroad  Retirement  Reform  Commission 

See  Commission  on  Railroad  Retirement  Reform 

Researci)  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Cargo  tanks;  manufacture,  operation,  etc.;  requirements, 
50382 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
Biotechnology  Science  Coordinating  Committee,  50433 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Zotek,  Inc..  50466 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

50466 
Grants  and  cooperative  agreements;  availability,  etc.: 
Women's  business  ownership  program;  fmancial, 
management,  and  marketing  assistance,  50466 
Applications,  hearings,  determinations,  etc.: 
First  City,  Texas  Ventiires,  Inc.,  50466 

State  Department 

NOTICES 

Meetings: 
Private  International  Law  Advisory  Committee,  50467 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  and  interim  regulatory  programs: 
Underground  mining  activities;  blasting  operations  at 
surface  coal  miners,  50414 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
International  Trade  Commission  review  of  petitions,  etc., 
50465 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration;  Federal 

Highway  Administration;  Research  and  Special 

Programs  Administration 


Treasury  Department 

See  also  Internal  Revenue  Service 
RULES 
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This  MClion  of  tN 
contains  ragtdstory  docwnents  having 
genwaf  ||)p«»oitifv    aM   t«»Qai    s?***:'!    most 
of  wNcll  ar«  teyaC  tc   a^^   (xxi^^iec;   n 
the  Code  of  Federal  Reoutatjons    •r'Nct^  is 
pubished  under  50  titles  pur^watu  io  44 

u.ac  1510. 

The  Code  o*  '^'edoraf   Regoiattorts  is  soW 

by  the  Sope^'Tteride'-!     .it    '  «x;u'i 'f^- ■  ■■. 
Prioas  of  »»*'  "-xx^s  a'o   'Stea  in  me 

first    FEtJFPA  t         CCS       <;syg     gf     Qgcf^ 


DEPAHTMEMT  OF  JUSTiCT 

Immlfi'atson  and  ^-iata/Hisratlor  S«nrtC« 

8  CFR  Part  210 
[IKS  na  122t^«»] 

A£.£i«CT.  Immi^ation  and  Natiualizatiaa 
Senrica;  lustica 

Ac-Tkojc  Fnt-I  ruia. 

SUMMAJtv:  This  rule  amends  procedtires 
for  the  adjustment  of  status  of 
applicants  under  section  210  of  die 
Immigration  and  Nationality  Act  (Act) 
from  temporary  resident  status  to 
permanent  resident  status  and  adds  the 
deGnition  of  the  term  ADIT.  This  rule 
removes  the  requirement  for  a 
determinatioii  dial  an  alien  has 
maintained  temporary  resident  status 
prior  to  adjustment 
tmemt  otrr.  This  rule  is  effective 
December  -i  ;»ft9 
TOR  nmTViE«)  iNFOAMATION  COfrrACR 

AaraaBodm.  iJcputy  Assist— t 
niniBianinnfii  1|iHfinl  llplinltiirnl 

V.'orkPTPro<;rani  iSAWl  203---'86-365a 

SUPPUEMEM*  ARV  INrORMATtOtcOn 

August  3.  ".589.  a  pnipof-ea  rjie  wfth 
reque-'  •'  ■  <  <  rr:;-r:>  A,,,a  piitUshedta 
the  Fetlerai  Registar  at  b4  FR  31966.  The 
comment  ptnod  ewrreo  on  September 
5. 1968.  The  Service  received  4 
comments  during  the  conunent  period. 

Moe^  commenin.r«  f:nnmendftfi  the 
Service  for  ■•Jioosmg  an  etnoerii. 
rational  ine^hod  for  adjustiag  SAWs  to 
permaneni  rksideni  status,  consisteat 
with  language  in  the  Act  Tne»e 
commentom  requested  thaf  ifte  S«?rvirt 
conduct  a  •")-  lad  pur  .•:  fnlucijtioo 
campeign  w  wiuciiie  S-A'As  on  the 
procedurei,  to  ensurft  anoers^aniiing  of 
the  prtx  e»*  irul  ^c-  «nsurf  'hus-tr  -.n  00 

confusion  with  the  second  stay 


procedure  <  » r>r.  rabk  to  SectioB  SMA 
legalisation  appucaata^ 

Tha  Sarviee  iatewis  to  notify  all 
nltomrnHraa  fay  gait  arisen  Ifrapf  eai 
fori 


as.  A(i^it:,rinii'-'i   "-e  'lervfeo 
will  caaduct  ou£refa4X  itcuv  laea  axul  a 
medie    <imptiign  to  inform  SAW 
terapofary  resid^nis  n^  '^   >  "ights  and 
responsibilities 

The  trm  \DiT  m  the  mlerun  raia 
refers  m  A^iea  Documentation, 
Identification  and  Tel«comiaanicati<Mis 
card,  Fom  I>-60  i^idch  is  oaed  by  the 
Service  for  productton  of  Uie  AUea 
Ra^atrattai  Receipt  Card.  Form  1-651. 
Foraa  1-661.  eeaaBMoly  called  the  "green 
card",  is  aa  ateifa  proof  ef  permaaant 
resident  stolua.  The  definitioB  (rf  the 
fana  ADIT  has  been  added  to  the 
regulatioBS  to  insure  onderstanding  fay 
persons  oulaida  tka  agency. 

One  caa^wnlBB  ipcoiam  ended  the 
Servisa  pamidaiMia  datui  in  the 
re^datioiB  wiAiregafd  to  ADTF 
precesMng  and  verification  of  eligibility 
for  perwianant  sastdaaira  prior  to 
ad}ustaiaat  toenaBca  aidfBnaity  of 
procesdny.  13»  Servka  bdievaa 
wilaimity  el  peecassiqg  wiU  net  bff  a 
preblera  since  ADIT  ptecessing  has 
been  an  ongoing  function  of  the  Stfvice 
for  maay  years. 

One  CTMnmanlai  aaMaataAtfaa  psacass 
be  streamlined  even  mora  fay  ^an*^ 
botfa  temporary  and  permanent  status 
simiilliiwiiaulj'  ta  tbosa  modifying 
SAWawtasaa  applications  have  been 
backloggcd  be^id  one  yeat.  Tba 
Service  is  attempting  to  adjodicaAaatt 
apphcatiane  prior  to  the  adjustment 
date.  Howavas,  la  tha  event  Aat  an 
application  ia  appcowad  aubaa^oeat  la 
tbe  adjustment  diata  a  notice  will  advise 
the  alim  at  hia/her  ad|uatraen(  to 
paasanent  reaidant  stetas  and  to  appear 
for  ADITpeocassi^  Tlua  is  a 
procadaral  matter  ^d  will  na*  be 
inchided  in  tba  nW. 

One  comramter  opposed  the 
autimifltic  adjustment  of  status  i^oposed 
because  ef  tha  hij^naaiber  of 
fraudulent  caaaa  that  were  ap{N«ved 
before  the  liiiiiilpBlIni  on; 
NaturalizatioB  Service  w<ij>  i^ade  aware 
of  fraud  profile*.  The  commentor  felt  tba 
Service  dmiki  rev  '*'«<  'lie  .ssea " 
adju8tia(fteBlo  p«fm»i>ei 
As  staiwi  te  tha  praunbie  to  the 
proposed  reb.  tba  Service  has 
determined  that  the  procedorea  far 
determining  maintenance  of  atatua  are 


undulgr  busdansoma  as  aliens  and  ^ 
Service  aod  as*  nat  nacessary  becauaa 
aliens  who  are  found  de;>ortaMa  aaa 
subject  to  deportatfm  awea  after 
adlasliiiit 

In  accosdanca  witkS  ILS.C  005^),  the 
Commiaskaser  of  tha  bnod^^lion  and 
Naturalizatioo  Service  certifies  that  thia 
rule  decs  not  have  a  sigmfkant  adverse 
economic  impact  on  a  sabstantial 
number  of  small  catitiea.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1^]  of  LO.  12291.  nor  does  this 
rule  have  {adnabam  implications 
warranting  the  preparation  of  a  Federal 
Assessment  tn  accordance  with  E.O. 
12612. 

list  of  Subjects  b  •  CFR  Part  210 

Aliens,  Permanent  resident  status. 

Accordingly,  part  210  of  chapter  I  of 
title  S  of  the  Code  of  Federal  RegidatiosH 
is  amended  as  follows: 

PART  210-8PECIAL  AGRICULTURAL 
WORKERS 

1.  The  aatlwrity  dtefion  for  part  210 
continues  to  read  as  follow*: 

Atttfaori^.  a  U.S.C  1103, 1160. 8  CFR  Part  2. 

2.  In  1 2iai,  paragraphs  (b) 
throu^  (r)  are  redesignated  as 
paragraphis  (c)  throu^  (s)  and  a  new 
paragraph  (b)  i*  added  to  read  aa 
follows: 

S210.1    DeflnMonoftennsuaadlnlNa 
P«t 

{b]  ADIT.  AUea  Documeataiioa, 
Ideniificatioa  and  TeJecommunicatkins 
card.  Form  t~89.  Used  to  collect  key 
data  concerning  an  alien.  When 
processed  tog^her  with  an  alien's 
photographs,  fingerprints  and  signature, 
thi«  form  becomes  the  source  document 
for  generation  of  Form  1-551  Alien 
Registration  Receipt  Card. 

3.  Section  21i0l5  ia  amended  by 
revising  the  beading  ot  para^^aph  Cb). 
revising  paragraph  [bUl).  removing 
parajp^ph  (b](2)  and  redesignating 
paragraph  (b](31  as  CbKZ)  and  revising  it 
to  read  as  foUows: 


f210Ll 

statue. 


(b)  AD/Tpraeemr^f— (1)  Caftaro/.  To 
obtain  proof  of  permanent  resident 
status  an  alien  described  in  paragraph 
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(a)  of  this  section  must  appear  at  a 
legalization  or  Service  office  designated 
for  this  purpose  for  preparation  of  Form 
1-551,  Alien  Registration  Receipt  Card. 
Such  appearance  may  be  prior  to  the 
date  of  adjustment,  but  only  upon 
invitation  by  the  Service.  Form  1-551 
shall  be  issued  subsequent  to  the  date  of 
adjustment. 

(2)  Upon  appearance  at  a  Service 
office  for  preparation  of  Form  1-551,  an 
alien  must  present  proof  of  identity, 
suitable  ADIT  photographs,  and  a 
fingerprint  and  signature  must  be 
obtained  from  the  alien  on  Form  1-89. 


Dated:  November  3, 1989. 
Richard  E.  Norton. 

Associate  Commissioner,  Examinations. 
Immigration  and  Naturalization  Service. 

(FR  Doc.  89-28417  Filed  12-5-89:  8:45  am] 

BILUNQ  COOC  4410-10-11 


8  CFR  Part  264 
(INS  NumtMT  1247-«9] 
RIN1115-AA39 

Applicant  Processing  for  ttw 
Legalization  Program;  Conforming 
Amendments 

agency:  Inunigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  rule  provides  for  the 
reporting  and  recordikeeping 
requirements  for  registration  of  aliens, 
including  applicants  for  permanent 
residence  under  the  Legalization 
Program  as  authorized  by  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA).  The  purpose  of  this  rule  is 
to  correct  an  inadvertent  deletion  of  a 
portion  of  8  CFR  264.1(c).  Futhermore, 
this  rule  adds  the  requirement  that 
aUens  adjusted  from  temporary  resident 
status  to  permanent  resident  status 
pursuant  to  section  210(a)(2)  of  the  Act 
file  Form  1-90,  Application  by  a  Lawful 
Permanent  Resident  for  an  AUen 
Registration  Receipt  Card.  Form  1-551. 

DATES:  This  interim  nile  is  effective 
December  6, 1989.  Comments  must  be 
received  on  or  before-january  5, 1990. 

ADDRESSES:  Written  comments  should 
be  mailed  in  tripUcate  to  the  Assistant 
Commissioner,  Legalization 
Immigration  and  Naturalization  Service, 
425  "I"  Street,  NW..  Washington.  DC 
20536  or  delivered  to  Room  5250  at  the 
same  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Terrance  M.  O'Reilly,  Assistant 

Commissioner,  Legalization,  (202)  786- 

3658. 

SUPPLEMENTARY  INFORMATION:  When 

the  Service  published  an  interim  rule,  a 
portion  of  8  CFR  284.1(c)  was 
inadvertently  removed.  On  October  31, 
1988  rule.  8  CFR  264.1(c)  was  amended 
to  provide  for  the  submission  of  Form  I- 
695  to  legalization  and  other  Service 
offices.  The  replacement  of  text  was  to 
have  started  at  the  beginning  of  the 
sentence  which  read  "Application  by  an 
ahen  lawfully  admitted  for  temporary 
residence  *  *  *". 

The  replacement  text  was,  however, 
inserted  in  the  wrong  place,  beginning 
with  the  sentence  which  read. 
"Application  by  an  alien  lawfully 
admitted  for  permanent 
residence  *  *  *"  This  rule  provides  for 
the  return  of  the  inadvertently  omitted 
portion  of  9  2e4.1(c)  and  makes 
grammatical  and  structural  changes. 

Section  264.1(c)  is  also  being  amended 
to  require  Specia'  Agricultural  Worker 
(SAW)  temporary  residents  who 
automatically  adjust  their  status  to  that 
of  a  permanent  resident  pursuant  to 
section  210(a)(2)  of  the  Act  to  file  Form 
1-90,  Application  by  a  Lawful  Permanent 
Resident  for  an  Alien  Registration 
Receipt  Card.  Form  1-551.  The  filing  of 
the  1-90  will  allow  SAWs  to  obtain 
proof  of  their  lawful  permanent  resident 
status.  The  Service  has  determined  that 
the  verification  of  eligibility, 
identification  of  the  alien,  costs  and 
card  processing  are  the  same  for  all 
permanent  residents,  including  SAWs, 
to  obtain  proof  of  alien  registration.  The 
fee  required  by  8  CFRl03.7(b)  will  be 
collected.  The  Interim  rule  is  being 
issued  to  allow  for  the  timely  processing 
of  Group  I  SAWs  who  will  be 
automatically  adjusted  to  permanent 
resident  status  on  December  1, 1989, 
while  allowing  for  public  comment 

In  accordance  with  5  U.S.C.  e05(b).  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  definition  of  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  cleared  by  the 
Office  of  Management  and  Budiget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act.  The  Office  of 
Management  and  Budget  control 
nimibers  for  these  collections  are 
contained  in  8  CFR  part  299.5. 


List  of  Subjects  in  8  CFR  Part  284 

Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  264  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  AUENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1201. 1201a.  1301- 
1305:  66  Stat  173, 191,  223-225;  71  Stat.  641. 

2.  In  S  264.1  paragraph  (c)  is  revised  to 
read  as  follows: 

9  264.1    Registration  aiMJ  fingerprinting. 
•        •        *        *        • 

(c)  Replacement  of  registration.  Any 
alien  whose  evidence  of  registration  has 
been  lost  mutilated,  or  destroyed,  shall 
immediately  apply  for  new  evidence  of 
registration. 

(1)  Nonimmigrants,  (i)  Application  for 
replacement  of  Form  1-185,  Nonresident 
Alien  Canadian  Border  Crossing  Card. 
shall  be  made  on  Form  1-175. 

(ii)  Application  for  Replacement  of 
Form  1-186,  Nonresident  Alien  Mexican 
Border  Crossing  Card,  shall  be  made  on 
Form  1-190. 

(iii)  Application  for  replacement  of 
Form  1-94,  Arrival-Departure  Record,  or 
Form  1-95,  Crewman's  Landing  Permit, 
shall  be  made  on  Form  1-102.  except 
that  a  new  form  1-94  may  be  issued  in 
lieu  of  one  lost  mutilated,  or  destroyed 
without  application  therefor,  when  the 
alien  is  an  applicant  for  extension  of  his 
or  her  temporary  stay  or  change  of 
nonimmigrant  classification. 

(2)  Permanent  residents — Application 
by  an  alien  lawfully  admitted  for 
permanent  residence  for  Form  1-551, 
Alien  Registration  Receipt  Card,  shall  be 
made  on  Form  1-90.  (i)  Who  can  file.  An 
1-90  application  may  be  filed  by  a  lawful 
permanent  resident: 

(A)  To  replace  a  lost  stolen  or 
destroyed  card; 

(B)  To  replace  a  mutilated  card: 

(C)  To  obtain  a  card  when  it  is 
established  that  Form  1-551  was  never 
received; 

(D)  To  replace  evidence  of  permanent 
residence  issued  on  alien  registration 
cards  predating  the  use  of  Form  1-151 
and  1-551; 

(E)  To  correct  a  card; 

(F)  To  change  a  name  or  other 
biographic  data; 

(G)  Who  has  attained  the  age  of  14 
and  is  seeking  to  be  registered  and 
fingerprinted  pursuant  to  section  262(b) 
of  the  Act 


II 
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(H)  Who  is  an  alien  eoauiuiter  taking 
up  actual  permanent  residence  in  the 
United  Sutes:  or 

(I)  Wbose  st&tus  was  automatically 
adjusted  from  temporary  resideace 
pursuant  to  I  210.5  of  this  chapter. 

pi)  Fee  An  1-00  application  must  be 
submitted  wMt  tbn  nonrefundable  fee 
required  by  9  WW.7(b)fl),  except  thai  a 
fee  is  not  required  when  the  application 
is  filed  under  paragraphs  fcJ(2)filfC} 
through  (cK2}(i}(H)  of  this  section. 

(iii)  Accampanying  documents.— iA) 
Photogmpht.  Ab  1-90  application  mnst 
be  filed  wiA  tw»colorpkoto^^hs 
meeting  tte  spedficatiew  on  the 
application  form. 

(B)  Prior  evidence  ofaiien 
regiatratioB.  An  1-90  application  filed 
under  paragpafk  tcU2}ti)  (B),  (I».  (E).  (F). 
(G)  or  (H)  ef  tkia  section  must  be  filed 
writh  the  prior  Alien  RegistratiiKi  Receipt 
Card  or  other  evidence  of  permanent 
residence  or  commuter  status. 

(C)  Evidence  of  name  or  other 
biographic  change.  An  1-90  application 
filed  under  paragraph  (c)(2)(i)(F)  of  thia 
section  must  be  filed  with  Uie  order, 
issued  by  a  court  of  competent 
jurisdiction,  changing  die  applicant's 
name,  or  with  Ae  applicant' s  marriage 
certificate.  An  application  to  change 
other  biographic  data  on  a  card  must  be 
filed  witfi  documentary  evidence 
conctustveiy  establishing  the  new  data. 

(D)  Fingerprint  chart  An  ^90 
application  shall  be  filed  under 
paragraph  (c)(2)(i)tG)  of  this  section 
must  be  filed  with  a  completed  Form 
FD-258  Fingerprint  Chart 

(iv)  Fihng.—  (A)  Where  to  file.  An  I- 
90  applicatioa  shall  be  filed  by  the 
applicant,  in  person,  at  the  Service 
office  that  has  jurisdiction  over  his  or 
her  place  or  residence.  If  the  applicant's 
place  of  residence  is  outside  the  United 
States  and  there  is  no  Sendee  o^ice  in 
that  foreign  coun^,  the  application 
shall  be  filed  by  the  applicant  in  person, 
at  the  American  Consulate  with 
jurisdiction  over  his  or  her  place  of 
residence. 

(B)  Data  collection  form.  An  appUcant 
must  execute  the  signature  and 
fingerprint  blocks  of  Form  I-«9,  Data 
Collection  Form,  at  a  Service  office 
when  filing  an  I-flO  application. 

(v)  Processing. — (A)  Interview.  An 
applicant  may  be  required  to  appear 
before  an  immigration  officer  or 
consular  officer  and  be  interviewed 
under  oath  concemicg  eligibility. 

(B)  Waiver  of  requirements.  The 
Service  may  wmve  the  photograph,  in 
person  filing  and  1-89  execntiiHi 
requirements  of  this  section  in  case*  of 
confinement  due  to  advanced 
physical  infirmity. 


(vi)  Dtciuon.  If  an  applicatien  is 
deaiadk  tfaaap^kaat  shaH  be  notified  of 
the  laaaoBS  for  denial.  No  appeal  afaall 
lie  Iron  this  decision. 

P)  Temporary  residaitM.  Appticatioa 
by  an  aDen  lawfully  admitted  for 
temptnaiyietidencp  fbrFan»MHl 
Temporanr  Resident  Csfd,  rital  be 
made  on  Form  1-606.  fi)  Who  eon  f^. 
An  l-4t6  apfUcaHkm  nMy  be  filed  by  a 
lawfcl  iBRipuiiuji  midne 

(A)  To  rejriace  a  lost  stolen,  or 
detroyed  card; 

(B)  To  retrace  a  netilated  card; 

(C)  To  change  a  name  or  other 
biographic  data. 

(h)  Fee.  An  1-605  application  nnat  be 
submitted  with  the  fee  R<^red  by 
9 10a.7(b){l)  of  this  chapter. 

(iii)  Acconyxayittg  doaanents. — fA) 
Photographs.  An  I-M&  application  must 
be  filed  witk  tiro  color  pfcratographs 
meeting  the  specifications  on  the 
application  form. 

(B)  Prior  evidence  of  alien 
registration.  Any  Form  1-688  In  the 
applicant's  possession  must  be 
submitted  with  the  application. 

(C)  Evidence  of  name  or  other 
biographic  change.  An  1-095  application 
filed  mtder  paragraph  (c)t2)(i)(D]  of  this 
section  must  be  filed  with  die  order, 
issued  by  a  court  of  competent 
jurisdiction,  changing  the  applicanf  s 
name,  or  with  the  applicant's  marriage 
certificate.  An  application  to  change 
other  biographic  data  on  a  card  must  be 
filed  with  docmnentary  cvidBnce 
conclusively  establishing  the  new  data. 

(iv)  Filing.— [A]  Where  to  file.  An 
application  by  an  aHen  within  the 
United  States  for  replacement  of 
evidence  of  registration  shall  be 
submitted  to  the  legalization  or  Service 
office  having  jurisdiction  over  the 
applicanf  8  place  of  residence  in  the 
United  States.  An  alien  outside  the 
United  States  shall  appear  at  an 
American  Consulate  or  Service  office 
abroad  and  present  a  full  account  of  the 
circomstances  involving  the  loss  or 
destruction  of  Form  1-088.  A  cable  shall 
be  sent  to  the  Service's  Central  Office 
Records  Management  Branch  for 
verification  of  status.  Subsequent  to 
verification  diat  temporary  residence 
was  granted,  a  transportation  letter  will 
be  issued  to  the  temporary  resident 
alien.  Upon  entry  to  the  United  States, 
the  alien  shall  submit  the  1-005  to  tfae 
legalization  or  Service  office  having 
jurisdiction  over  the  applicant's  piece  of 
residence  in  the  United  States. 

(B)  Camera  ready  card.  Prior  to  the 
issuance  of  Form  1-080,  all  applicants, 
regardless  of  age,  shall  apf>ear  at  the 
appropriate  legalization  or  Service  office 
for  placement  of  fingerprint  and 
signature  on  1-688. 


(v)  Proceagmg.—iA)  tumrmn.  ika 
alien  who  filea  ■pplfcattuii  Perm  I-OBS 
may  be  refuted  to  appaar  in  petsoB 
before  an  imaifftUmn  nttrsr  piiae  !• 
the  adjudication  of  the  appbcatiott  Mid 
be  interviewed  under  o«tb  coaseming 
his  or  her  cUgibibty  fmimmammetl-tn 
as  evidence  of  his  or  hot  wigirtiiitfciii 

(b)  Waiver  of  re^\\\nmmtl»  The 
Service  may  waive  the  photagra}^ 
interview  or  the  plecenent  oi  ttntprprha 
and  sigaattse  en  the  1-680  for  a  child 
under  14  or  when  it  is  ianpraciical 
because  of  the  bealtk  ar  advaBced  i^ 
of  tbe  applicaat 

(c)  Fiagerpriat  chart  An  applicanl 
may  be  required  to  present  a  completed 
fingerprint  chart  FD-250i 

(vi)  Decision.  The  deciaion  on  as 
appIicatioR  for  replacement  of  evidence 
of  registration  shall  be  made  by  the 
Regional  Processing  Facility  dincloi 
having  jurisdiction  over  the  aUen's  place 
of  residence  in  the  United  States.  No 
appeal  iball  lie  from  the  decision  of  the 
Regional  Processing  Facility  director 
denying  the  application. 

Dated  Noveaibar  17.  -mm. 
Richard  E.  Nortoa, 

Associate  Caaausaitaitr.  EMominadoHS 
Immigration  and  Naturatzalam  Scrnov. 
FR  Doc  89-2B418  Filed  13-6-88;  6:46  am} 

BlUJm  eOOi  44Y»-f»-« 


DEPARTMENT  OF  ENERGY 

Office  of  CoHMfvation  «id 
Renewabte  Enargy 

10  CFR  Part  345 

[Docket  No.  CAS-mi-7»-t12-€) 

Energy  Conservation  Voluntary 
Performance  Standartts  for  New 
Commercial  and  Mum^amily  High  RIaa 
Residential  BuOdings;  Mandatory  for 
New  Federal  Buildings 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACnOH:  Preliminary  Statement  of 

Reasons  for  Adoption  of  Standby  Loss 

Criteria;  Corrections.         "* 

summary:  On  November  sa  1980  (54  FR 
49724).  DOE  published  a  preliminary 
statement  of  reasons  for  adoption  of 
standby  loss  criteria.  The  Preliminary 
Statement  was  pablished  pursuant  to 
the  October  6, 1989,  Memorandum  and 
Order  of  the  United  States  District  Court 
for  the  District  of  Columbia  in  Civil 
Action  No.  8&-1315,  Gas  Appliance 
Manufacturers  Association,  Inc.  et  aL,  v. 
Secretary  of  Energy.  The  Preliminary 
Statement  as  pubhshed  contained 
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editorial  errors.  These  errors  are 
corrected  as  set  forth  below. 

FOR  PURTHER  INFORMATION  CONTACT: 
Peter  A.  Greenlee  (202)  586-9507. 

On  page  49725,  the  last  line  of  the 
second  full  paragraph  of  the  Hrst  column 
should  read,  "modiHcation  to  the  service 
water  heating  criteria  of  ANSI/ 
ASHRAE/IES  Standard  90A-1980  was 
developed  during  that  period.";  page 

49731,  in  the  twelfth  line  as  continued  to 
the  thirteenth  line  of  the  third  paragraph 
of  the  first  column  [Kuegg  1988]  should 
be  replaced  with  [Lippiatt  and  Ruegg 
1988);  page  49732,  the  second  line  of  the 
second  column  "%  in."  should  be 
replaced  with  "1  in.";  page  49732.  line  15 
as  continued  to  line  18  of  the  second  full 
paragraph  "[ASHRAE  1985]"  should  be 
replaced  with  "[ASHRAE  1987]";  page 

49732,  line  eight  of  the  third  paragraph 
of  the  second  column  "V«  in."  should  be 
replaced  with  "1  in.";  page  49734.  in 
lines  five  and  six  of  the  fourth  paragraph 
of  the  first  column  the  figures  "$38.94" 
and  "$49.01"  should  be  replaced  with 
the  figures  "$39.61"  and  "$52.33" 
respectively;  page  49734,  the  second  full 
paragraph  of  text  in  the  second  column 
"The  oil  heater  analyzed  was. . . ." 
should  be  replaced  with,  "The  oil-fired 
water  heater  analyzed  was  similar  in 
geometry  to  a  commercially  available 
model  manufactured  by  A.O.  Smith— 6 
in.  flue,  23.75  in.  wide  tank,  47.0  in.  high 
tank  (A.O.  Smith  1988)". 

|.  Michael  Davis. 

Assistant  Secretary.  Conservation  and 

Renewable  Energy. 

(FR  Doc  89-28628  Piled  12-5-89:  8:45  am] 

MLUNQ  CODE  MSO-OI-N 

FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  226 
[Rag.  Z;  Doc  Na  R-0672] 

Trutti  in  Lending;  Determination  of 
Effect  on  State  Law  (Wleconsin) 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System; 

ACTION:  Preemption  determination. 

summary:  The  Board  is  publishing  in 
final  form  a  determination  that  certain 
provisions  in  the  law  of  Wisconsin 
dealing  with  disclosures  and  adjustment 
notices  for  variable-rate  transactions 
are  not  inconsistent  with  the  Truth  in 
Lending  Act  and  Regulation  Z.  and  are 
therefore  not  preempted  by  federal  law. 
mm  njRTHER  information  contact 
Sharon  Bowman  or  Mary  Jane  Seebach. 
Staff  Attorneys,  Division  of  Consumer 
and  Community  Affairs,  at  (202)  452- 
3667.  For  the  hearing  impaired  only. 


contact  Eamestine  Hill  or  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  (1) 

General.  Section  111(a)(1)  of  the  Truth  in 
Lending  Act  authorizes  the  Board  to 
determine  whether  any  inconsistency 
exists  between  chapters  1,  2.  and  3  of 
the  federal  act  or  the  implementing 
provisions  of  the  regulation  and  any 
state  law  relating  to  the  disclosure  of 
information  in  connection  with 
consumer  credit  transactions. 
Preemption  determinations  are  issued 
under  authority  delegated  to  the 
Director  of  the  Division  of  Consumer 
and  Community  Affairs,  as  set  forth  in 
the  Board's  Rules  Regarding  Delegation 
of  Authority  (12  CFR  265.2(h)(3)). 

(2)  Discussion  of  specific  request  and 
final  determination.  The  Board  was 
asked  to  determine  whether  specific 
provisions  of  the  Wisconsin  Statutes 
requiring  disclosures  and  adjustment 
notices  for  certain  variable-rate 
transactions  are  inconsistent  with 
amendments  to  Regulation  Z  (12  CFR 
228.18(f)(1),  226.19(b)(2).  and  226.20(c)) 
which  regulate  disclosure  of  closed-end 
variable-rate  transactions.  The 
requesting  party  asked  whether 
Wisconsin  Statutes  9  138.056(4]  and  (6) 
requiring  creditors  to  provide  consumers 
with  notice  of  a  change  in  the  interest 
rate  and  disclosures,  respectively,  in  the 
case  of  certain  variable-rate 
transactions  are  preempted  by 
S  8  226.18(f)(1),  and  226.ig(b)  and 
226.20(c).  The  requesting  party  also 
questioned  whether  Wisconsin  Statutes 
8  422.421(5)  is  preempted  by  8  22a20(c]. 

The  Board  published  a  proposed 
determination  on  August  4, 1989  (54  FR 
32089).  The  Board  proposed  a 
determination  that  the  Wisconsin 
provisions  dealing  with  disclosures  and 
adjustment  notices  are  not  inconsistent 
with  the  federal  law  or  regulation.  One 
comment  letter  was  received  which 
opposed  the  determination  on  the  basis 
that  the  Board  had  not  balanced  its 
decision  by  weighing  the  "informed  use 
of  credit"  by  consumers  against  the  cost 
to  creditors  of  estabhshing  specific 
procedures  for  transactions  in 
Wisconsin.  After  careful  review  of  the 
issue,  and  for  the  reasons  discussed 
below,  the  Board  has  determined  these 
Wisconsin  provisions  are  not 
inconsistent  with  the  federal  law  and 
therefore  preemption  is  not  appropriate. 

The  Board  concluded  that  certain 
substantive  and  timing  reqidrements  of 
Wisconsin's  variable-rate  provisions  do 


not  contradict  federal  requirements 
since  a  creditor  can  comply  with  both 
sets  of  requirements  without  violating 
either  the  state  or  federal  law.  (See  the 
notice  of  proposed  preemption 
determination  for  further  detail  on  the 
sections  reviewed  by  the  Board.)  In 
certain  circumstances,  the  state  law 
required  additional  or  different 
information  from  the  required  by  the 
federal  law.  Generally,  state  law 
requirements  that  call  for  the  disclosure 
of  information  not  covered  by  the 
federal  law,  or  that  require  more 
detailed  disclosure,  do  not  contradict 
the  federal  requirements. 

In  general  the  state  and  the  federal 
disclosures  can  be  combined.  Certain 
disclosures,  however,  are  required  by 
8  226.17(a]  to  be  segregated  from  other 
information  although  they  may  all 
appear  on  the  same  page.  In  addition, 
creditors  should  note  that  if  the  state 
and  federal  disclosures  are  combined, 
the  timing  requirements  of  Regiilation  Z 
will  be  controlling. 

This  notice  does  not  contain  an 
effective  date  since  the  Board  has 
determined  there  is  no  preemption  of 
state  law.  A  concern  was  raised  about 
delaying  the  effective  date  of  this 
determination  to  allow  creditors  to 
change  their  uniform  procedures,  forms 
and  computer  systems  to  comply  with 
both  the  federal  and  state  disclosures. 
The  commentary  to  Regulation  Z 
provides  that  creditors  may 
independently  apply  the  Board's 
preemption  standards  to  a  state  law 
and.  if  they  conclude  that  the  state  law 
is  inconsistent  with  federal  law,  choose 
not  to  give  the  state-required 
disclosures.  (See  comment  28(a)-4.) 
However,  the  commentary  further  notes 
that  nothing  in  8  226.28(a)  provides  the 
creditor  with  immunity  for  violations  of 
state  law  if  the  creditor  chooses  not  to 
make  state  disclosures  and  the  Board 
later  determines  that  the  state  law  is  not 
preempted.  Accordingly,  the  Board  has 
not  delayed  the  effective  date  of  this 
determination. 

After  careful  review  of  the  Wisconsin 
sections  disciissed  above,  the  Board  has 
determined  the  state  law  is  not 
inconsistent  with  the  Truth  in  Lending 
Act  and  Regulation  Z,  and  therefore  not 
preempted. 

List  of  Subjects  in  12  CFR  Part  228 

Advertising;  Banks;  Banldng; 
Consumer  protection:  Credit  Federal 
Reserve  System;  Fhiance;  Penalties; 
Truth  in  Lending. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  November  30, 1989. 

William  W,  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  89-28446  Filed  12-&-«9;  8:45  am] 

■lUJNa  COOi  WKM1-N 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Dodtet  No.  8»-NM-13S-AD;  Amdt  39- 
6414] 

AlrworthinMS  Directives;  Aerospatiale 
Model  ATR42  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
A'rR42  series  airplanes,  which  requires 
modification  or  replacement  of  certain 
fuselage  and  wing  structural 
components.  This  amendment  is 
prompted  by  reports  of  cracking 
discovered  during  full-scale  fatigue 
testing  of  the  Model  ATR42  airframe. 
This  condition,  if  not  corrected,  could 
result  in  structural  failure  of  the  fuselage 
or  wing. 
EFFECTIVE  date:  January  12. 1990. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Standardization 
Branch,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

FOR  FURTHER  MPORMATION  CONTACT 

Mr.  Robert  McCracken,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1979.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
Aerospatiale  Model  ATR-42  series 
airplanes,  which  requires  modification 
or  replacement  of  certain  fuselage  and 
wing  structural  components,  was 
pubUshed  in  the  Federal  Register  on 
August  22. 1989  (54  FR  34778). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 


consideration  has  been  given  to  the 
single  comment  received 

The  commenter,  Aerospatiale, 
recommended  that  the  applicabiUty  of 
paragraph  G.  be  amended  to  read  "for 
airplane  Serial  Numbers  003  to  152," 
since  Modification  1931  has  been 
introduced  on  airplanes  with  Serial 
Number  152.  The  FAA  does  not  concur. 
Paragraph  G.,  which  currently  applies  to 
airplanes  "Serial  Numbers  003  through 
151,"  appropriately  covers  all  airplanes 
requiring  this  modification. 

Since  the  issuance  of  the  Notice, 
Aerospatiale  has  issued  Service  Bulletin 
ATR42-53-0004,  Revision  4,  dated  July 
25, 1989.  and  Service  Bulletin  ATR42-57- 
0027,  Revision  2.  dated  July  6, 1989, 
which  clarify  and  update  Uie  procedures 
to  reinforce  the  fuselage  center  section 
and  center  wing  box.  Paragraphs  D.  and 
G.  of  the  final  rule  have  been  revised  to 
reflect  the  latest  revision  to  these  - 
service  bulletins. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  incase  the 
scope  of  the  AD. 

It  is  estimated  that  50  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  The 
entire  cost  of  the  modifications  and 
replacements  required  by  this  AD  would 
be  borne  by  the  manufacturer  therefore, 
there  is  no  cost  impact  on  U.S. 
operators. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  tlie  AmeodnKent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Admmistrator, 
the  Federal  Aviation  Administradon 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Reg\ilations  as  follows: 

PART  39— (AMENDED! 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Asrospatiale:  Applies  to  Model  ATR42  aeries 
airplanes,  certificated  in  any  category. 
Compliance  is  required  prior  to  the 
accumulation  of  10.000  landings,  or 
within  the  next  300  landings  after  the 
effective  date  of  this  AD,  whichever 
occurs  later,  unless  previously 
accomplished. 
To  prevent  failure  of  structural  components 

of  the  fuselage  and  wing,  accomplish  the 

following: 

A.  For  airplane  Serial  Numt>ers  003  through 
ISl;  Reinforce  fuselage  frame  28,  in 
accordance  with  AerospaUale  Service 
Bulletin  ATR42-53-0042,  dated  May  3. 1989. 

B.  For  airplane  Serial  Numbers  003  through 
032, 034,  and  035:  Reinforce  the  fuselage 
secondary  frames,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-53- 
0023,  Revision  2,  dated  May  25. 1989. 

C  For  airplane  Serial  Numbers  003  through 
059:  Perform  a  cold  expansion  of  the  outer 
wing  lower  skin  attach  fastener  holes,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-57-0010,  Revision  1.  dated 
May  20, 1989. 

D.  For  airplane  Serial  Numbers  003  through 
071:  Reinforce  fuselage  frames  24  and  28.  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-53-0004,  Revision  4,  dated 
July  25, 1989. 

E.  For  airplane  Serial  Numbers  003  through 
084.  086,  087,  and  089  through  093:  Perform  a 
cold  expansion  of  attach  holes  and  reinforce 
wing/fuselage  junction  fittings,  in  accordance 
with  Aerospatiale  Service  Bulletin  ATR42- 
53-0031,  Revision  1,  dated  May  20, 1989. 

F.  For  airplane  Serial  Numbers  003  through 
119:  Perform  a  cold  expansion  of  the  wing 
front  and  rear  spar  attach  holes,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-57-0021,  Revision  1,  dated 
May  20, 1989. 

G.  For  airplane  Serial  Numbers  003  through 
151:  Replace  the  wing  center  box.  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-57-0027,  Revision  2,  dated 
July  8. 1989. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
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provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

I.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  seivice  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  216  Route  de 
Bayonne,  31060.  Toulouse.  Cedex  03. 
France.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Standardization  Branch.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  effective  January 
12, 1990. 

Issued  in  Seattle,  Washington,  on 
November  27, 1989. 
Dairell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  89-28441  Filed  12-5-89;  8:45  am] 

BtUJNG  COOE  4S10-1S-M 


14CFRPart39 

(Docket  No.  8»-NM-1  IS-AO;  Amdt  39- 
6413) 

Airworthiness  Directives;  Airt>us 
Industrie  Models  A300,  A310,  and 
A300-600  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Industrie  Models 
A300,  A310.  and  A300-600  series 
airplanes,  which  requires  modification 
of  the  nose  landing  gear  (NLG)  barrel. 
This  amendment  is  prompted  by  fatigue 
testing  of  the  NLG  barrel  which  revealed 
fatigue  cracks  between  the  attachment 
clevis  of  the  telescopic  strut  and  the 
upper  bearing  of  the  shock  absorber. 
This  condition,  if  not  corrected,  could 
lead  to  collapse  of  the  NLG. 

EFFECTIVE  DATE:  January  12. 1990. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 


Airbus  Industrie,  Airbus  Support 
Division.  Avenue  Didier  Daurat,  31700 
Blagnac  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Standardization  Branch.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Greg  Holt.  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1918. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South  C-6896e.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
Airbus  Industrie  Models  A300.  A310, 
and  A300-600  series  airplanes,  which 
require  modiHcation  of  the  nose  landing 
gear  barrel  hinge,  was  published  in  the 
Federal  Register  on  July  26. 1989  (54  FR 
31047). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

One  commenter  supported  the  rule. 

The  other  commenter  questioned  the 
need  for  the  rule  since  the  referenced 
service  bulletin  will  become  a  part  of 
the  Significant  Structural  Inspection 
Program  (SSIP).  The  FAA  does  not 
concur  with  this  commenter's 
assessment  that  this  AD  is  unnecessary. 
The  FAA  acknowledges  that  the  service 
bulletin  may  be  part  of  the  SSIP; 
however,  the  SSIP  document  is  currently 
in  preparation  and  its  date  of  issuance  is 
not  known.  Once  the  SSIP  is  finalized 
and  issued,  the  FAA  may  consider 
further,  separate  rulemaking  to  address 
it.  Since  some  operators  may  currently 
have  airplanes  that  are  approaching  the 
specified  number  of  cycles  where  the 
actions  described  in  the  service  bulletin 
are  necessary,  the  FAA  has  determined 
that  it  is  appropriate  to  proceed  with 
this  rulemaking  to  require  those  actions. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubic  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  90  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  62  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  estimated 
cost  for  parts  is  $77,000  per  airplane. 
Based  on  these  figures,  the  total  cost 


impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $7,153,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  AcL 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbus  Indtistrie:  Applies  to  all  Models  A300, 
A310.  and  A3OO-e00  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  collapse  of  the  nose  landing 
gear  (NLG).  accompUsh  the  following: 

A.  Prior  to  the  accumulation  of  28.000 
landings  or  wdthin  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
modify  the  NLG  barrel,  in  accordance  with 
one  of  the  following  service  bulletins,  as 
applicable: 
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Airpiaiw 
Model 


A300 

A310 

A300-800... 


Service  Bulletins 


A300-32-385.  Rev.  1,  dated  October 
15  1968. 

A300-32-2039.  Rev.  1,  dated  Octo- 
t>er  15  1968. 

A300-32'-e022i  Rev.  1,  dated  Octo- 
ber 15.  1988. 


Note. — The  above-referenced  service 
bulletins  reference  Messier-Hispano-Bugatti 
Service  Bulletin  470-32-577  for  additional 
modification  procedures. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbitf  Industrie.  Airbus 
Support  Division.  Avenue  Didier  Daurat. 
31700  Blagnac.  France.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
the  Standardization  Branch.  9010  East 
Marginal  Ways  South.  Seattle. 
Washington. 

This  amendment  becomes  effective  January 
12.1990. 

Issued  in  Seattle,  Washington,  on 
November  27, 1989. 
Darrall  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 

FR  Doc.  89-28440  Filed  12-5-89:  8:45  amj 

WLUNO  COK  4S10-13-3M 


14  CFR  Part  39 

[Docket  No.  89-NM-142-AD;  Amdt  39- 
64121 

Alrwortfilness  [  i  e;v  es  Avions 
Marce"  03s.%auif ■B'S'Quet  Aviation 
(AMD-BA   Madei  My stera  Falcon  50 
and 800  i^-es  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD). 


applicable  to  certain  Avions  Marcel 
Dassualt-Breguet  Aviation  (AMD-BA) 
,  Model  Mystere  Falcon  50  and  900  series 
airplanes,  which  currently  requires 
repetitive  inspections  of  the  main 
landing  gear  (MLG)  door  emergency 
release  mechanism  to  detect  broken  or 
damaged  unlocking  pins,  and 
replacement  of  the  pins,  if  necessary. 
Broken  or  damaged  unlocking  pins,  if 
not  corrected,  could  prevent  emergency 
extension  of  the  MLG.  This  amendment 
requires  installation  of  a  modification  of 
the  emergency  release  mechanism  of 
each  MLG  door  uplock  unit,  which 
terminates  the  need  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  development  of  new  pins 
and  levers  which  are  not  service  life 
limited. 
EFFECTIVE  DATE:  January  12. 1990. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Falcon  Jet  Corporation,  Customer 
Support  Department.  Teterboro  Airport, 
Teterboro.  New  Jersey  07608.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Standardization 
Branch.  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  McCracken.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1979.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD  89- 
06-05.  Amendment  39-6151  (54  FR  11163; 
March  17. 1989),  applicable  to  Avions 
Marcel  Dassault-Breguet  Aviation 
(AMD-BA)  Model  Mystere  Falcon  50 
and  900  series  airplanes,  to  require 
installation  of  a  modification  of  the 
emergency  release  mechanism  of  each 
main  landing  gear  (MLG)  uplock  unit, 
was  published  in  the  Federal  Register  on 
August  22. 1989  (54  FR  34787). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Falcon  Jet.  representing  the 
manufacturer,  pointed  out  that  one 
service  bulletin  number  called  out  in  the 
proposal  was  incorrect,  and  that  the 
maintenance  manual  procedure  for  the 
Falcon  900  was  not  identified.  The  FAA 
concurs  with  this  comment,  and  the  final 
rule  has  been  corrected  to  indicate  the 
correct  service  bulletin  numbers  and  to 


include  the  specific  maintenance  manual 
references  for  each  affected  model 

The  commenter  also  requested 
deleting  paragaph  A.2..  which  would 
require  that  inspection  of  the  main 
landing  gear  (MLG)  emergency 
unlocking  system  be  repeated  prior  to 
the  acciunulation  of  2.000  landings  if  no 
damage  was  discovered  during  the 
initial  inspection.  The  commenter  noted 
that  the  parallel  French  AD  requires 
additional  inspections  at  50  landing 
intervals  only  upon  accumulation  of 
2,000  landings,  and  contends  that  the 
intent  of  the  rule  will  be  more  clearly 
imderstood  if  paragraph  A.2.  is  deleted. 
This  commenter  also  noted  that  the 
repetitive  inspections  beginning  at  2,000 
hours  are  intended  to  be  performed 
whether  or  not  damage  is  noted  diuing 
the  initial  inspection  at  1.000  landings. 
In  addition,  the  commenter  requested 
changing  the  compliance  time  of 
proposed  paragraph  D.  from  "Within  120 
days  after  the  effective  date  of  this  AD. 
modify .  .  .."  to  "Prior  to  the 
accumulation  of  2.000  landings  since 
delivery  of  the  airplane,  or  within  120 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  modify  .  .  ."  The 
reason  given  by  the  commenter  for  this 
request  is  to  make  the  French  and  U.S. 
AD's  parallel  in  terms  of  compliance 
time  for  the  required  action.  The  FAA 
concurs  with  these  comments.  The 
suggested  changes  in  wording  make  the 
intent  of  the  required  actions  clearer, 
and  result  in  commonaUty  with  the 
French  AD.  The  compUance  times 
reflected  in  paragraphs  A.  and  B.  do  not 
change,  and  the  incorporation  of  the 
2,000  landings  grace  period  in  paragraph 
D.  does  not  result  in  a  reduction  in 
safety  because  the  inspections 
mandated  by  paragraph*  A.  through  C. 
will  assure  system  integrity  for  up  to 
2.000  landings.  Acordingly.  the  final  rule 
has  been  changed  to  reflect  these 
comments. 

In  addition  to  the  above,  the 
commenter  provided  clarification 
regarding  the  part  numbers  of  the  MLG 
door  unlocking  system  pins  and  levers. 
This  commenter  noted  that  the  two 
different  part  number  pins  addressed  by 
the  service  bulletin  and  this  action  are 
interchangeable,  and  that  the  life  limit  of 
2.000  landings  on  the  pins  has  to  do  with 
the  use  of  the  original  part  number  lever. 
Neither  the  old  nor  the  new  part  number 
pin  is  hfe  limited  when  used  with  the 
new  design  lever.  This  comment  is 
considered  to  be  for  information  only. 
The  commenter  did  not  request  any 
change  to  the  rule  regarding  this 
clarification. 

A  second  commenter  supported  the 
rule. 
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After  careful  review  of  die  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above.  These  changes  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
rule. 

It  Is  estimated  that  171  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  12 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour.  The 
estimated  cost  for  parts  is  $645  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $192,375. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  It  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  nota  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  S9 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends,  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  US.C  106(gl  (Reviaed  Pub.  L  97-449. 
lanuary  12. 1983):  and  14  CFR  11.00. 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-6151  (54  FR 
11163;  March  17. 1989),  AD  89-06-05,  as 
follows: 


Avion  Marcal  Dassault-Bnguet  Aviation 
(AMD-BA):  Applies  to  Model  Mystere 
Falcon  SO  and  900  series  airplanes  as 
listed  in  Al^tD-BA  Service  Bulletins  P- 
50-20a  Revision  1.  and  F-flOO-«2. 
Revision  1,  both  dated  July  25. 1988. 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  inability  to  open  the  main 
landing  gear  (MLC)  door  for  MLG  emergency 
extensioa  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  1,000 
landings  on  the  MLC  door  emergency 
unlocking  pin.  or  within  7  days  after  March 
24. 1989  (the  effective  date  of  AD  89-05-05. 
Amendment  39-6151).  whichever  occurs  later, 
verify  the  integrity  of  the  MLC  door 
emergency  unlocking  system  by  operating  the 
manual  opening  gystem.  in  accordance  with 
the  instructions  m  the  AMD-BA  Falcon  50 
Maintenance  Manual  Work  Card  460.0, 
paragraph  3,  or  Falcon  900  Maintenance 
Procedure  No.  32-12a  as  applicable.  If  the 
unlocking  pin  is  broken  or  damaged,  replace 
the  pin  with  a  serviceable  pin  of  the  same 
pari  numl)er  prior  to  further  flight. 

E  Upon  accumulation  of  2.000  landings  on 
the  MLC  door  emergency  unlocking  pin,  or 
within  50  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  repeat  tlie 
inspection  described  in  paragraph  A.,  above, 
and  continue  to  perform  tliis  inspection  at 
intervals  not  to  exceed  50  landings. 

C  Following  the  replacement  of  any 
unlocking  pin  with  a  new  pin.  repeat  the 
inspections  required  by  paragraphs  A  and  B., 
above. 

D.  Prior  to  the  accumulation  of  2.000 
landings  on  the  airplane,  or  within  120  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  modify  the  emergency  release 
mechanism  of  each  MLC  door  uplock  nnit  in 
accordance  with  AMD-BA  Service  Bulletin 
F50-20e  (F50-32-18),  Revision  1.  or  Fg00-S2 
(F900-32-4).  Revision  t  both  dated  |uly  25, 
1989.  Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
inspections  required  by  paragraphs  A 
through  C.  of  this  AD. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  manager. 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  It  to  the  Manager, 
Standardization  Branch.  ANM-113. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  tiiis  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Falcon  Jet  Corporation, 
Customer  Support  Department 
Teterboro  Airport  Teterbora  New 
Jersey  07608.  These  documents  may  be 
examined  at  the  FAA.  Northwest 


Mountain  Region.  Transport  Airplane 
Directorate.  17900  Pacific  Hi^way 
South.  Seattle,  Washington,  or 
Standardization  Branch,  9010  East 
Marginal  Way  South.  Seattle, 
Washington. 

This  amendment  amends  Amendment  3ft- 
6151,  AD  89-0&-05. 

This  amendment  t>ecomes  effective  January 
i2.ig9a 

Issued  in  Seattle,  Washington,  on 
November  27, 1989. 
Danell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
[FR  Doc  89-28439  Filed  12-6-69;  6:45  am] 
BtLUNQ  COOC  4S1S-1S-II 


14  CFR  Part  39 

[Docket  No.  89-NM-10-AD;  Amdt  39-6385) 

Airworthiness  Directives;  Boeing 
Model  727  Seriee  Airplane* 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  Rule,  Correction. 

summary:  This  action  corrects  the 
amendment  number  of  an  airworthiness 
directive  (AD)  previously  published  in 
the  Federal  Register  on  November  3, 
1989  (54  FR  46370).  There  are  no  other 
changes  in  the  AD,  which  is  applicable 
to  all  Boeing  Model  727  series  airplanes 
and  requires  inspection  of  the  Number  1 
and  3  engine  aft  mount  support  fittings, 
and  repair  or  replacement,  if  necessary. 
DATES:  This  corrective  action  is  effective 
December  6, 1989.  The  effective  date  of 
Amendment  39-6385,  AD  89-23-17, 
continues  to  be  December  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathi  N.  Ishimaru.  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1525. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPUEMENTARY  INFORMATION:  On 
October  25, 1989,  the  FAA  issued  a  final 
rule.  AD  89-23-17.  applicable  to  all 
Boeing  Model  727  series  aiiplanes. 
which  requires  inspection  of  the  Number 
1  and  3  engine  aft  mount  support  fittings, 
and  repair  or  replacement  if  necessary. 
When  the  final  rule  was  published  in  the 
Federal  Register  on  November  3, 1989 
(54  FR  46370),  an  incorrect  amendment 
number  of  "39-6395"  was  cited.  This 
action  corrects  the  amendment  niunber 
to  "Amendment  39-6385." 

Since  this  action  only  corrects  an 
amendment  number  in  a  final  rule,  it  has 
no  adverse  economic  impact  and 
imposes  no  additional  burden  on  any 
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person.  Therefore,  notice  and  public 
procedures  hereon  are  unnecessary  and 
the  amendment  may  be  made  effective 
upon  publication  in  the  Federal  Register. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft  Air 
transportation.  Safety. 

Adoption  of  the  Correction 

Accordingly,  ptu^uant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
corrects  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423, 
49  U.S.C.  106(g)  (Revised  Pub  L  97-449, 
January  12. 1963);  and  14  CFR  11.89. 

2.  Section  39.13  is  amended  by 
correcting  the  amendment  number  of  AD 
89-23-17.  Docket  89-NM-lO-AD, 
published  in  the  Federal  Register  on 
November  3, 1989  (54  FR  46370),  to  read 
"Amendment  39-6385." 

This  correction  is  effective  December 
6, 1989. 

The  effective  date  of  Airworthiness 
Directive  89-23-17,  Amendment  39-6385, 
is  December  11. 1989. 

Issued  in  Seattle,  Washington,  on 
November  27, 1989. 

Dairell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-28438  Filed  12-5-89:  8:45  am] 

BILUNO  CODE  4S10-1S-M 


14  CFR  Part  39 

[Docket  No.  B9-ASW-11;  Amdt  39-6403] 

Airworthiness  Directives;  Bell 
Helicopter  Teitron,  Inc.  (BHTI),  Model 
2048,  205A,  205A-1.  212.  and  412 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  BHTI  Model  204B,  205A,  205A-1, 
212,  and  412  helicopters  by  individual 
letters.  The  AD  required  Inspections  of 
the  main  transmission  spiral  bevel  gear 
for  evidence  of  gear  tooth  failure  and 
replacement  as  necessary.  This  AD  is 
necessary  to  prevent  failure  of  the 
transmission  spiral  bevel  gear  which 
could  result  in  possible  loss  of  the 
helicopter. 


EFFECTIVE  DATE  Effective  January  3. 
1990.  as  to  all  persons  except  those 
persons  to  whom  it  was  made 
immediately  effective  by  Priority  letter 
AD  89-08-05,  issued  April  12. 1989. 
which  contained  this  amendment 

Compliance:  Compliance  required  as 
indicated,  imless  already  accomplished. 
address:  The  applicable  AD-related 
material  may  be  examined  at  the 
Regional  Rules  Docket  Office  of  the 
Assistant  Chief  Counsel,  FAA,  4400  Blue 
Mound  Road,  Room  158,  Bldg.  3B,  Fort 
Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT 
Ml.  Tyrone  D.  Millard.  Rotorcraft 
Directorate.  Rotorcraft  Certification 
Office.  ASW-170.  FAA,  Southwest 
Region.  Fort  Worth.  Texas  76193-0170, 
telephone  (817)  624-5177. 
SUPPLEMENTARY  INFORMATION:  On  April 
12. 1989,  Priority  Letter  AD  89-08-05  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owners  and 
operators  of  certain  BHTI  Model  204B, 
205A,  205A-1,  212.  and  412  helicopters. 
Tlie  AD  required  inspections  of  the 
transmission  spiral  bevel  gear  for 
evidence  of  gear  tooth  failure  and 
replacement  of  any  unserviceable  main 
transmission  spiral  bevel  gear  with  a 
serviceable  part  The  AD  was  prompted 
by  a  report  received  by  the  FAA  in 
which  a  pilot  of  a  Bell  Model  212 
helicopter  heard  an  occasional  and 
unusual  noise  coming  from  the 
transmission  area  during  flight  Upon 
returning  to  base,  an  inspection  of  the 
helicopter  revealed  two  large  pieces  of 
gear  tooth  material  fractured  from  the 
main  transmission  spiral  bevel  gear,  part 
number  (P/N)  204-040-701-103.  A 
metallurgical  examination  of  the  failed 
gear  teeth  attributes  this  failure  to  the 
presence  of  a  low  alloy  metallic 
inclusion  which  occurred  during 
processing  of  the  gear  material.  This 
condition  may  result  in  early  failure, 
prior  to  250  hours'  time  in  service,  of 
some  of  these  gears.  AD  action  was 
necessary  to  prevent  failure  of  the 
transmission  spiral  bevel  gear,  which 
could  result  in  possible  loss  of  the 
hehcopter.  The  AD,  as  published, 
includes  a  new  paragraph  (e)  to  provide 
for  ferry  flights  in  accordance  with  FAR 
21.197  and  21.199,  adds  serial  number 
(S/N)  33185  and  removes  S/N  33188  in 
the  NOTE  following  the  applicability 
paragraph,  and  adds  S/N  A-4229  in  the 
NOTE  after  paragraph  (b)(3).  The  S/N^s 
33185  and  A-4229  were  inadvertently 
omitted  from  the  priority  letter  AD,  and 
S/N  33188  was  determined  not  to  be 
affected  by  the  AD. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  pubUc  procedure  thereon  were 


impracticable  and  contrary  to  public 
interest  end  good  cause  existed  to  make 
the  AD  effective  Immediately  by 
individual  letters  issued  April  12, 1969, 
to  all  known  U.S.  owners  and  operators 
of  certain  BHTI  Model  204B,  205A. 
205A-1,  212,  and  412  helicopters.  These 
conditions  still  exist  and  the  AD  is 
hereby  pubhshed  in  the  Federal  Register 
as  an  amendment  to  {  39.13  of  part  39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  imsafe  condition  in  aircraft  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26  1979).  If  it  is 
determined  that  this  emergency 
regulation  would  be  significant  under 
DOT  Regulatory  Policies  and 
Procedures,  a  final  regulatory  evaluation 
will  be  prepared  and  placed  in  the 
Regional  Rules  Docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it 
if  filed,  may  be  obtained  from  the 
Regional  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  as  follows: 

PART  3»-[  AMENDED] 

1.  The  auUiority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-44S. 
January  12. 1983):  and  14  CFR  11.89. 

{39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 
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B«n  HaUcoptCT  Textron.  Incj  Applies  to  all 
Bell  Helicopter  Textron.  Inc..  fBHTI) 
Model  204B.  205A.  205A-1.  212,  and  412 
helicopters,  certificated  in  any  category, 
with  main  transmission  spiral  bevel  gear, 
P/N  204-040-701-103,  having  less  than 
250  hours'  time  in  service  upon  effective 
date  of  this  AD  and  delivered  as  spares 
or  in  a  new  transmission  between 
January  1. 198a  and  April  4. 1989.  The 
spare  (uninstalled)  spiral  bevel  gears,  P/ 
N  204-040-701-103.  affected  serial 
numbers  are  as  follows: 


A-3819 

A-4Oe0 

A-4275 

A-3821 

A-4071 

A-t280 

A-382S 

A-4075 

A-4282 

A-382S 

A-1077 

A-4288 

A-3829 

A-4078 

A-1280 

A-3A33 

A-407* 

A-42S0 

A-3834 

A-4oeo 

A-43(n 

A-38M 

A-4a81 

A-4319 

A-383a 

A-40e3 

A-4320 

A-3M0 

A-«064 

A-432S 

A-3845 

A-4oes 

A-4327 

A-3847 

A-40e7 

A-4328 

A-3848 

A-4069 

A-4329 

A-3aso 

A-4oeo 

A-4332 

A-3«55 

A-4091 

A-4333 

A-385a 

A-4082 

A-4334 

A-38S7 

A-1093 

A-4335 

A-385« 

K-tOO* 

A-4336 

A-3881 

A-«(M5A 

A-4337 

A-3878 

A-408e 

A-43S8 

A-3880 

A-4087 

A-436e 

A-3885 

A-4086 

A-4368 

A-3880 

A-4107 

A-4369 

A-3889 

A-4ioe 

A-4370 

A-3891 

A-4100 

A-4371 

A-38e2 

A-4147 

A-4372 

A-3883 

A.-U84 

A-4374 

A-3895 

A-4186 

A-4376 

A-388e 

A-4187 

A-4377 

A-38e7 

A-418B 

A-4378 

A-389a 

A-4191 

A-4379 

A-39(n 

A-41<B 

A-4380 

A-3911 

A-4193 

A-4383 

A-3915 

A-4213 

A-43aS 

A-3918 

A-t229 

A-438a 

A-W19 

A-4233 

A-4387 

A-3920 

A-4235 

,\-4J94 

A-400e 

A-4238 

A-4a95 

^~«n* 

A-t241 

A-4397 

A-4(n7 

A-4243 

A-4400 

A-¥n9 

A-4244 

A-MOl 

A-4020 

A^4245 

A-44C3 

A-4021 

A-42M 

A-4411 

A-4027 

A-420e 

A-4417 

A-40Z9 

A-4287 

A-441B 

A-«)68 

A-4274 

A-4428 

The  follo%ving  Model  21 2  serial  numbered 
helicopters  were  delivered  with  affected 
main  transmission  spiral  bevel  gears:  S/N's 
31304,  31305.  and  31307.  The  following  Model 
412  serial  numbered  helicopters  were 
delivered  with  the  affected  main  transmission 
spiral  bevel  gears:  S/N's  33175,  33177.  33178, 
33179.  33181.  33182.  33185.  33188.  33190,  33192, 
33194.  and  33195.  (Docket  No.  89-ASW-ll) 

CompUance  is  required  as  indicated,  unless 
already  accomphshed. 

To  prevent  failure  of  the  main  transmission 
spiral  bevel  gear  which  could  result  in 
possible  loss  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  10  hours'  time  in  service 
upon  effective  date  of  this  AD.  and  thereafter, 
before  the  first  flight  of  each  day,  accomplish 
the  following: 


(1)  Remove  and  inspect  the  transmission 
internal  sump  oil  filter  for  evidence  of  metal 
contamination  (e.g..  steel  particles  in  splinter, 
granular,  or  flake  form). 

(2)  If  the  metal  contamination  is  evident, 
disassemble  the  main  transmission  to 
determine  the  extent  of  damage  and  replace 
any  unserviceable  parts  with  serviceable 
parts  before  further  flight. 

(b)  Within  the  next  10  hours'  time  in 
service  upon  effective  date  of  this  AD  and 
thereafter,  at  Intervals  not  to  exceed  50  hours' 
time  in  service  from  the  last  inspection, 
accomplish  the  following: 

(1)  Remove  a  quill  pad  cover,  P/N  204-040- 
174-001,  or  rotor  brake  quill  from  the 
transmission  main  ring  gear  case  to  gain 
access  to  the  main  transmission  spiral  bevel 
gear. 

(2)  Utilizing  a  bright  light  and  a  dental 
mirror,  inspect  all  teeth  in  the  spiral  bevel 
gear,  P/N  204-040-701-103,  for  evidence  of 
cracks,  chipping,  and  metal  deformation.  If 
cracks,  chipping,  or  metal  deformation  is 
evident,  the  part  must  be  removed  from 
service  and  replaced  with  a  serviceable  part 
before  the  further  flight 

(3)  Reinstall  pad  cover,  P/N  204-040-174- 
001,  or  rotor  brake  quill,  whichever  is 
applicable. 

(c)  The  provisions  of  this  AD  do  not  apply 
when  the  time  In  service  of  the  spiral  bevel 
gear.  P/N  204-040-701-103,  reaches  or 
exceeds  250  hours'  time  in  service. 

Note.— Spiral  bevel  gear.  P/N  204-040-701- 
103,  affected  by  this  AD  may  be  returned  to 
Bell  Helicopter  Textron.  Inc.,  Attn:  CPR 
Monitor,  3000  South  Norwood  ft  Trinity 
Boulevard,  Hurst,  Texas  76053,  for  inspection 
and  reidentification.  After  reidentification, 
the  provisions  of  this  AD  no  longer  apply. 

(d)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  equivalent  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  Rotorcraft 
Directorate,  Aircraft  Certification  Service, 
FAA,  Southwest  Region.  Fort  Worth,  Texas. 

(e)  In  accordance  with  FAR  9S  21.197  and 
21.199.  flight  is  permitted  to  a  base  where  the 
inspection  requirements  of  this  AD  may  be 
accomplished. 

This  amendment  becomes  effective 
January  3, 1990,  as  to  all  persons  except 
those  persons  to  who  it  was  made 
immediately  effective  by  Priority  Letter 
AD  89-08-05.  Issued  April  12. 1989. 
which  contained  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  November 
16. 1989. 

lames  0.  Erickaon, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  89-28437  Filed  12-5-89;  8:45am) 
BtUJNQ  COM  4t10-13-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

17  CFR  Part  30 

Foreign  Option  Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

ACnow;  Order. 

summary:  The  Commodity  Futures 
Trading  Conmiission  ("Commission")  is 
authorizing  certain  option  contracts 
traded  on  the  London  Futures  and 
Options  Exchange  to  be  offered  or  sold 
to  persons  located  in  the  United  States. 
This  Order  is  issued  pursuant  to 
Commission  Rule  30.3(a),  17  CFR  30.3(a) 
(1988),  which  makes  it  unlawful  for  any 
person  to  engage  in  the  offer  or  sale  of  a 
foreign  option  product  until  the 
Commission,  by  order,  authorizes  such 
foreign  option  to  be  offered  in  the 
United  States.' 

EFFECTIVE  DATE:  January  5, 1990. 
FOR  FURTHER  INFORMATIOli  COHTACT. 
David  A.  Naatz,  Esq.  or  Victoria  R. 
Hartke,  Esq..  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.*  Telephone: 
(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order 

Order  Under  CFTC  Rule  30.3(a) 
Permitting  Option  Contracts  Traded  on 
the  London  Futures  and  Options 
Exchange  to  be  Offered  or  Sold  in  the 
United  States  Thirty  Days  After  Notice 
to  the  Conunission  and  Publication  in 
the  Federal  Register  of  the  Option 
Contracts  to  be  Traded 

On  July  23. 1987.  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  or  sale  of  commodity 


•  See  52  FR  2BS0O.  28998  (August  5. 1987). 
Notwithstanding  the  prohibition  in  Commission 
Rule  30  3(a).  non-domestic  exchange-traded  options 
which  are  traded  pursuant  to  the  trade  option 
exemption  in  Commission  Rule  32.4(a).  17  CFR 
32.4(a)  (1988).  may  continue  to  be  offered  or  sold. 

•  In  considering  requests  under  Rule  30.3(a).  the 
Commission  notes  that  It  has  received  a  significant 
number  of  comments  that  the  offer  or  sale  of  foreign 
options  should  be  permitted.  See  advance  notice  of 
proposed  rulemaking.  49  FR  (July  25. 1984).  proposed 
rules.  51  FR  12104  (April  8. 1986)  and  final  rules.  52 
FR  28980  (August  5. 1987).  The  Commission 
continues  to  welcome  comments  on  this  process.  On 
July  20. 1988.  the  Commission  issued  orders 
authonzing  certain  option  contracts  traded  on  the 
Montreal  Exchange,  the  Singapore  International 
Monetary  Exchange  and  the  Sydney  Futures 
Exchange  to  be  offered  or  sold  in  the  United  States. 
On  September  12. 1989.  the  Commission  issued  an 
order  authorizing  certain  option  contracts  traded  on 
the  London  International  Financial  Futures 
Exchange  to  be  offered  or  sold  in  the  United  States. 
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futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5. 1987). 
These  rules,  which  became  effective  on 
February  1. 1988,  establish,  among  other 
things,  a  regulatory  framework  for  the 
offer  or  sale  of  foreign  options  to 
persons  located  in  the  United  States.* 
Specifically,  Rule  30.3(a)  provides  that: 
[NJotwithstanding  any  other  provisiona  of 
this  part  it  shall  be  unlawful  for  any  person 
to  engage  in  the  offer  or  gale  of  any  foreign 
option  until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be  offered 
in  the  United  States  *  *  *.  52  FR  28988. 

In  view  of  the  history  of  abuses  in  the 
options  markets  prior  to  the  imposition 
of  the  options  ban.*  the  Commission 
determined  to  phase  in  foreign  options 
on  a  market-by-market  basis  through 
particularized  review  of  applications 
submitted  by  individual  markets  and 
issuance  of  an  authorization  order,  as 
appropriate,  by  the  Commission.  In 
adopting  the  final  rules  which 
implement  that  procedure,  the 
Commission  stated  that  notwithstanding 
Part  30,  which  provides  a  regulatory 
framework  to  govern  transactions  in 
both  foreign  futures  and  foreign  options, 
and  which  has  been  the  subject  of 
extensive  notice  and  comment,  it  would 
be  unlawful  for  any  person  to  engage  in 
the  offer  or  sale  of  a  particular  foreign 
option  product  until  the  Commission 
speci^cally  authorizes  such  foreign 
option  to  be  offered  or  sold  in  the  United 
States.*  As  a  consequence.  Rule  30.3(a) 
permits  the  Commission,  as  stated  in  the 
release  accompanying  the  proposed 
rules,  to  consider,  among  other  things, 
its  ability  to  determine  whether  or  not  a 
particular  trade  has  been  transmitted  to 
and  executed  on  a  foreign  exchange  as 
part  of  its  decision  to  authorize 
transactions  in  specific  foreign 
exchange-traded  options.* 

By  letter  dated  June  6, 1989,  the 
London  Commodity  Exchange  (1986) 
Limited  ("London  Fox"),  a  recognized 
investment  exchange  ("RIE")  vmder 
United  Kingdom  law  which  is  subject  to 
regulatory  oversight  by  the  United 


*  Rule  30.1(b),  17  CFR  |  30.1(b)  (1988).  defines  • 
foreign  option  as  any  transaction  or  agreement 
which  is  or  is  held  out  to  be  of  the  character  of.  or  is 
commonly  known  to  the  trade  as.  an  "option." 
"privilege,"  "Indemnity."  "bid."  "offer."  "put." 
"call."  "advance  guaranty"  or  "decline  guaranty." 
made  or  to  be  made  on  or  subject  to  the  rules  of  a 
foreign  board  of  trade. 

*  Although  the  statutory  prohibition  on  the  offer 
or  sale  of  foreign  options  formerly  contained  in 
section  4(c)  of  the  Commodity  Exchange  Act  ("Act") 
has  been  removed,  see  Futures  Trading  Act  of  198H. 
Pub.  L  No.  99-«41,  section  102. 100  Stat  3556  (1988). 
the  regulatory  prohibition  in  Commission  Rule  32.11. 
17  CFR  32.11  (1988).  adopted  pursuant  to  section 
4c(b)  of  the  Act  remains  in  effect. 

•  S2  FR  289ea  28098. 

•  51  FR  12104. 12105. 


Kingdom  Securities  and  Investments 
Board  ("SIB"),  requested  that  the 
Commission  authorize  the  offer  or  sale 
of  option  contracts  traded  on  London 
Fox  to  persons  located  in  the  United 
States  under  Commission  Rule  30.3(a). 

In  issuing  this  Order,  the  Commission 
has  considered:  (1)  the  existence  of 
information  sharing  arrangements 
relevant  to  preventing  abuses  in  the 
trading  of  option  contracts  on  London 
Fox; '  (2)  the  arrangements  in  place  for 
assuring  that  sales  practice  abuses  in 
such  options  do  not  occur,  including  that 
sales  practice  compliance  audits 
commensurate  with  those  which  apply 
to  domestic  products  will  be  conducted 
with  respect  to  firms  engaged  in  the 
offer  or  sale  of  its  foreign  option 
products  in  the  United  States;  (3)  the 
arrangements  for  United  States 
customers  to  redress  grievances  with 
respect  to  matters  directly  pertaining  to 
the  conduct  of  trading  or  oOier  activities 
relevant  to  the  offer  or  sale  of  such 
products  occurring  within  the 
jurisdiction  where  the  option  is  traded; 
and  (4)  the  regulatory  environment  in 
which  such  foreign  options  are  traded, 
including,  among  other  things,  the 
determination  by  the  Commission  under 
Rule  30.10, 17  CFR  30.10  (1988),  to 
exempt  specified  firms  in  the  United 
Kingdom  from  the  application  of  certain 
of  the  Commission's  rules  governing 
foreign  futures  and  option  transactions 
based  on  the  existence  of  a  generally 
comparable  regulatory  system  in  effect 
in  the  United  Kingdom.* 

In  determining  that  London  Fox's 
showing  with  respect  to  the  foregoing 
matters  is  sufficient  to  warrant  the 
issuance  of  the  Order  herein,  the 
Commission  notes  that  as  it  acquires 
further  experience  it  may  determine  that 
other  considerations  are  also  relevant 
To  this  end,  the  Commission  expects  to 


'  See  51  FR  12104. 12105.  The  pattern  of  abuses 
that  was  characteristic  of  option  sales  practices  in 
the  past  and  which  contributed  to  the  Commission's 
decision  to  suspend  all  option  sales  in  197a 
Included  the  unavailability  of  data  necessary  to 
permit  a  determination  whether  orders  for  options 
had  in  fact  been  executed.  See  43  FR  18155  (April 
17, 1978). 

*  See  Orders  of  the  Commission  dated  May  15. 
1989  granting  Rule  30.10  relief  to  the  Securities  and 
Investments  Board,  the  Association  of  Futures 
Brokers  and  Dealers.  The  Securities  Association 
and  the  Investment  Management  Regulatory 
Organisation.  54  FR  21599  (May  19. 1989).  In  issuing 
such  Orders,  the  Commission  determined  that  the 
requirements  in  Appendix  A  to  Part  30. 
"Interpretative  Statement  with  Respect  to  the 
Commission's  Exemptive  Authority  Under  |  30.10  of 
its  Rules."  which  sets  forth  the  elements  the 
Commission  will  evaluate  in  determining  whether  a 
particular  regulatory  program  may  be  found  to  be 
comparable  for  purposes  of  exemptive  relief 
pursuant  to  Rule  SO.ia  had  generally  been  satisfied. 
Id 


continue  to  monitor  the  offer  or  sale  of 
the  products  subject  to  this  Order.* 

Based  upon  the  representations  of 
London  Fox  contained  in  its  letter  dated 
June  e,  1989,  as  supplemented.  SIB's 
letter  dated  July  28. 1989  in  which  SIB 
confirms  that  it  monitors  London  Fox  for 
compliance  with  its  obligations  as  an 
RIE.  '"  the  existence  of  information 
sharing  arrangements  with  SIB  and 
other  relevant  United  Kingdom 
authorities, '  *  the  determination  of  the 
Commission  to  grant  Rule  30.10  relief  to 
specified  firms  in  the  United  Kingdom 
by  Orders  dated  May  15. 1989.  the 
memorandum  from  the  Division  of 
Trading  and  Markets  to  the  Commission 
dated  November  6. 1989  ("Staff 
Memorandum")  recommending  the 
approval  of  the  Order  herein,  and 
pursuant  to  Commission  Rule  30.3(a],  the 
Commission  hereby  authorizes  the  offer 
or  sale  in  the  United  States  of  options 
traded  on  London  Fox  subject  to  the 
following  conditions: 

(1)  except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereimder,  that  no  offer  or  sale  of  any 
London  Fox  option  product  in  the  United 
States  shall  be  made  until  thirty  days  after 
publication  in  the  Federal  Ragistar  of  notice 
specifying  the  particular  option(s)  to  t>e 
offered  or  sold  pursuant  to  this  Order 

(;;)  that  SIB  and  London  Fox  represent  that 
London  Fox  is  an  RIE  under  the  Financial 
Services  Act  and.  as  such,  is  subject  to 
regulatory  obligations  under  that  Act  that 
transactions  on  London  Fox  in  the  London 
Fox  option(s]  referenced  in  the  Federal 
Register  notice  '*  will  be  subject  to  the  rules 


•  The  Commission  has  not  sought  to  analyze  the 
Individual  option  contracts  under  the  requirefnents 
which  apply  to  the  designation  of  an  option  cootract 
proposed  to  be  traded  on  a  United  States  contract 
market  In  particular,  the  Commission  has  not 
analyzed  v^ether  these  instruments  would  meet  the 
Commission's  economic  purpose  test  17  CFR 
33.4(a)[SKij(1988).  or  other  driteria  relating  to  the 
specific  terms  and  conditions  of  such  foreign  option 
contract  See  17  CFR  33.4.  The  Commission, 
however,  has  plenary  authority  with  respect  to 
option  products.  See  section  4c  of  the  Act. 

■0  See  letter  from  M.B.  Gittins.  SIB.  to  Andrea  M. 
Corcoran.  Commission,  dated  July  28. 1989. 

' '  See.  e.g..  "Memorandum  of  Understanding  oo 
Exchange  of  Information  between  the  United  States 
Securities  and  Exchange  Commission  and  the 
United  Kingdom  Department  of  Trade  and  Industry 
in  Matters  Relating  to  Securities  and  Between  the 
United  States  Commodity  Futures  Trading 
Commission  and  the  United  Kingdom  Department  of 
Trade  and  Industry  in  Matters  Relating  to  Futures" 
signed  on  Septemt>er  23. 1966.  as  supplemented  by 
"Memorandum  Relating  to  UK/US  MOU "  signed  on 
November  22. 1988  adding  the  SIB  m  a  signatory  to 
the  MOU  (heremafter  collectively  referred  to  as 
"UK/US  MOU").  and  the  "Side  Letter  Relating  to 
UK/US  MOU"  signed  on  May  IS,  1969. 

"»  The  option  contracU  which  will  initially  h' 
offered  or  sold  pursuant  to  this  Order,  a  summary  of 
the  terms  and  conditions  for  which  arc  attached 
hereto  as  Exhibit  A  are  opUoos  oo  coco*.  ooSea, 
raw  sugar  and  white  sugar. 
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of  London  Fox  and  that  SIB  and/or  London 
Fox  provide  the  Commission  with 
information  as  to  all  material  changes  thereto 
promptly; 

(3]  that  options  on  futures  on  stock 
indices  *  *  and  options  on  futures  on  foreign 
government  debt  securities  '*  will  not  be 
permitted  to  be  offered  or  sold  hereunder 
absent  certain  additional  procedures; 

(4)  that  options  traded  pursuant  to  this 
Order  may  only  be  offset  on  London  Fox  or 
another  market  with  respect  to  which  the 
Commission  has  issued  an  order  under 
Commission  Rule  30.3(a)  authorizing  ita 
option  products  to  be  offered  or  sold  in  the 
United  States; 

(5)  that  options  traded  pursuant  to  the 
Order  herein  may  only  be  offered  or  sold  by 
persons  registered  in  the  appropriate 
capacity  under  the  Commodity  Exchange  Act 
or  by  persons  who  have  been  granted  an 
exemption  from  registration  imder  Rule  30.10 
based  on  comparability  of  resulation, 
provided  such  persons  also  provide 
customers  resident  in  the  United  States  writh 
the  options  risk  disclosure  statement  in 
Commission  Rule  33.7, 17  CFR  33.7  (1988). 
and  if  the  persons  elect  not  to  collect  the  full 
premium  for  the  contract  as  margin  from  the 
customer  at  the  time  of  purchase,  the 
Addendum  thereto  attached  hereto  as  Exhibit 
B,  but  may  not  be  offered  or  sold  by  persons 
doing  business  in  the  United  States  pursuant 
to  interim  relief  granted  and  extended  by  the 
Commission  [see  53  FR  3338  (February  5, 
1968)  and  subsequent  orders  and  letters  of 
the  Commission);  and 

(6)  if  experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  would 
be  contrary  to  public  policy  or  the  public 
interest  or  that  the  operation  or  execution  of 
the  systems  and  arrangements  in  place  for 
the  trading  of  the  option  products  subject 
hereto,  or  the  exchange  of  information  with 
respect  to  such  products,  do  not  warrant 
continuation  of  the  authorization  granted 
herein,  the  Commission  may  modify,  suspend, 
terminate  or  otherwise  restrict  the 
authorization  granted  in  this  Order,  as 
appropriate,  on  its  own  motion.  In  such  event, 
appropriate  arrangements  to  service  existing 
positions  will  be  made. 

This  Order  is  issued  based  on  the 
information  provided  to  the  Commission 
and  its  staff  as  set  forth  herein  and  in 
the  Staff  Memorandum.  Any  changes  or 
material  omissions  might  require  the 
Conmiission  to  reconsider  the 
authorization  granted  in  this  Order. 

Issued  in  Washington.  DC  on  November  30, 
1980. 
Lynn  K.  GUb«t, 

Deputy  Secretary  of  the  Commission. 

■*  See  52  FR  289ea  28962  n.S  and  section  2a(I)  of 
the  Act 

'*  See  section  2a(l)  of  the  Act.  lection  3(a)(t2)  of 
the  Securities  Exchange  Act  of  1934  and  Rule  3al2-8 
promulgated  thereunder. 


Exhibit  A 

Traded  Options  on  the  Robusta  Coffee 
Contract 

Basic  contract  terms 

Trading  months:  January.  March.  May, 
(uly,  September,  November. 

Trading  hours:  09:45  to  12:32  hours. 
14:30  to  17:00  hours.  (As  for  the 
underlying  Futures  Contract  trading  in 
Traded  Options  will  continue  until 
trading  in  the  underlying  Futures 
Contracts  has  ceased]. 

Contract  unit:  5  tonnes. 

Minimum  price  fluctuation:  £1  per 
tonne. 

Exercise/Strike  price  increments:  £50 
per  tonne. 

Quoted  trading  months:  Identical  to 
the  first  six  quoted  months  on  the 
underlying  futures,  subject  to  the 
introduction  of  a  new  position 
immediately  on  expiry  of  the  "old" 
option  month.  Six  months  always 
quoted. 

Expiry  date:  Shall  be  the  close  of 
business  on  the  third  Wednesday  in  the 
preceding  month.  Declaration  (or  non- 
declaration)  instructions  shall  be  given 
to  the  Clearing  House  not  later  than  one 
hour  after  the  close  of  business. 

Traded  Options  on  the  No.  5  White 
Sugar  Contract 

Basic  contract  terms 

Trading  months:  March,  May,  August. 
October,  December. 

Trading  hours:  09:45  to  19:10  hours. 

Contract  unit:  50  tonnes. 

Minimum  price  fluctuation:  $0.05  per 
tonne. 

Exercise/Strike  price  increments: 

Quoted  trading  months:  Identical  to 
the  first  six  quoted  months  on  the 
imderlying  futures,  subject  to  the 
introduction  of  a  new  position 
immediately  on  expiry  of  the  "old" 
option  month.  Six  months  always 
quoted. 

Expiry  date:  Shall  be  the  close  of 
business  on  the  first  business  day  in  the 
preceding  month.  Declaration  (or  non- 
declaration)  instructions  shall  be  given 
to  the  Clearing  House  not  later  than  one 
hour  after  the  close  of  business. 

Traded  Options  on  the  No.  6  Raw  Sugar 
Contract 

Basic  contract  terms 

Trading  months:  March,  May.  August. 
October,  December. 

Trading  hours:  10:30  to  12:30  hours. 
14:30  to  19:00  hours.  (As  for  the 
underlying  Futiu'es  Contract  trading  in 
Traded  Options  will  continue  until 


trading  in  the  underlying  Futiu«8 
Contracts  has  ceased). 

Contract  unit:  50  tonnes. 

Minimum  price  fluctuation:  $0.05  per 
tonne. 

Exercise/Strike  price  increments:  $10 
per  tonne. 

Quoted  trading  months:  Identical  to 
the  first  six  quoted  months  on  the 
imderlying  futures,  subject  to  the 
introduction  of  a  new  position 
immediately  on  expiry  of  the  "old" 
option  month.  Six  months  always 
quoted. 

Expiry  date:  Shall  be  the  close  of 
business  on  the  third  Wednesday  in  the 
preceding  month.  Declaration  (or  non- 
declaration)  instructions  shall  be  given 
to  the  Clearing  House  not  later  than  one 
hour  after  close  of  business. 

Traded  Options  on  the  No.  7  Cocoa 

Contract 

Basic  contract  terms 

Trading  months:  March,  May,  July. 
September,  December. 

Trading  hours:  10:00  to  12:58  hours. 
14:30  to  16:45  hours.  (As  for  the 
imderlying  Futures  Contract  trading  in 
Traded  Options  will  continue  until 
trading  in  the  underlying  Futures 
Contracts  has  ceased). 

Contract  unit:  10  tonnes. 

Minimum  price  fluctuation:  £1  per 
torme. 

Exercise/Sb-ike  price  increments:  £50 
per  tonne. 

Quoted  trading  months:  Identical  to 
the  first  six  quoted  months  on  the 
imderlying  futures,  subject  to  the 
introduction  of  a  new  position 
immediately  on  expiry  of  the  "old" 
option  month.  Six  months  always 
quoted. 

Expiry  date:  Shall  be  the  close  of 
business  on  the  third  Wednesday  in  the 
preceding  month.  Declaration  (or  non- 
declaration)  instructions  shall  be  given 
to  the  Clearing  House  not  later  than  one 
hour  after  the  close  of  business. 

Exhibit  B— Addendum  to  CFTC  Options 
Disclosure  SUtement  (CFTC  Rule  33.7) 

The  CFTC  "Options  Disclosure  Statement." 
a  copy  of  which  is  attached,  is  modified  as 
set  forth  below  to  reflect  some  particular 
features  of  London  Fox  options: 

(i)  London  Fox  is  a  l)oard  of  trade 
(exchange)  located  outside  the  United  States 
on  which  certain  options  are  authorized  by 
the  CFTC  for  sale  in  the  United  States; 

(ii)  London  Fox  option  contracts  have 
provision  for  deferred  payment  of  the  option 
premium,  are  market-to-market  and  are 
subject  to  initial  margin  requirements. 
Consequently,  the  futures  commission 
merchant  ("FMC")  or  a  firm  granted  an 


■  fjaeral 
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exemption  from  the  FCM  registration 
requirement  might  not  require  the  purchaser 
of  a  London  Fox  option  to  put  up  the  full 
premium  at  purchase. 

Although  there  is  provision  for  deferred 
payment  of  premium,  the  purchaser  of  an 
option  is  still  subject  to  the  risk  of  losing  the 
entire  purchase  price  of  the  option,  that  is, 
the  option  premium  plus  all  transaction  costs. 
Consequently,  before  purchasing  an  option, 
an  individual  should  fully  understand  the 
applicable  margin  requirements,  and 
particularly  should  be  aware  of  the  obligation 
to  pay  variation  margin  in  the  case  of  adverse 
market  movement.  Although  the  purchaser 
may  receive  some  accruing  proBt  during  the 
life  of  the  option,  he  should  be  aware  that  in 
order  to  realize  and  retain  any  value  from  the 
option,  it  will  be  necessary  either  to  offset  the 
option  position  or  to  exercise  the  option. 

November  6, 1089. 

Memorandum 

To:  The  Commissioa 

From:  The  Division  of  Trading  and 
Markets. 

Subject-  Order  Under  Commission  Rule 
30.3(a)  Permitting  Certain  Option  Contracts 
Traded  on  the  London  Futures  and  Options 
Exchange  to  be  Offered  or  Sold  in  the  United 
States. 

Recommendation:  That  the  Commission 
publish  in  the  Federal  Register  this 
memorandum  and  approve  and  pubhsh  the 
attached  order  permitting  option  contracts 
traded  on  the  London  Futures  and  Options 
Exchange  to  be  offered  or  sold  in  the  United 
States  upon  thirty  days  notice. 

Other  Divisions  and  Offices  Consulted: 

Division  of  Economic  Analysis 
Division  of  Enforcement 
Office  of  the  Executive  Director 
Office  of  the  General  Counsel 

/.  INTRODUCTION 

On  July  23, 1987.  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  or  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  b'ade.  52  FR  28980  (August  5, 1987). 
These  rules,  which  became  effective  on 
February  1, 1988,  establish,  among  other 
things,  a  regulatory  framework  for  the 
offer  or  sale  of  foreign  option  products 
to  persons  located  in  the  United  States. ' 
Specifically,  Rule  30.3(a]  provides  that: 

(Njotwithstanding  any  other  provisions  of 
this  part,  it  shall  be  unlawful  for  any  person 
to  engage  in  the  offer  or  sale  of  any  foreign 
option  until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be  offered 
in  the  United  States  *  *  *.  52  FK  28988. 


In  this  regard,  in  view  of  the  history  of 
abuses  in  the  options  markets  prior  to 
the  imposition  of  the  options  ban,  '  the 
Commission  determined  to  phase  in 
foreign  options  on  a  market-by-market 
basis  through  particularized  review  of 
applications  submitted  by  individual 
markets  and  issuance  of  an 
authorization  order,  as  appropriate,  by 
the  Commission.*  In  adopting  the  find 
rules  which  implement  that  procedure, 
the  Commission  stated  that 
notwithstanding  part  30,  which  provides 
a  regulatory  framework  to  govern 
transactions  in  both  foreign  futures  and 
foreign  options,  and  which  has  been  the 
subject  of  extensive  notice  and 
comment  it  would  be  unlawful  for  any 
person  to  engage  in  the  offer  or  sale  of  a 
particular  foreign  option  product  to  a 
customer  resident  in  the  United  States 
until  the  Commission  specifically 
authorizes  such  foreign  option  to  be 
offered  or  sold  in  the  United  States.*  As 
a  consequence.  Rule  30.3(a)  permits  the 
Commission,  as  stated  in  the  release 
accompanying  the  proposed  rules,  to 
consider,  among  other  things,  its  ability 
to  determine  whether  or  not  a  particular 
order  has  been  transmitted  to  and 
executed  on  a  foreign  exchange  in 
determining  whether  to  authorize 
transactions  in  specific  foreign 
exchange-traded  options.* 

By  letter  dated  June  6, 1989,  the 
London  Commodity  Exchange  (1986) 
Limited  ("London  Fox"),  a  recognized 
investment  exchange  ("RIE")  under 
United  Kingdom  law  which  is  subject  to 
regxdatory  oversight  by  the  United 
Kingdom  Securities  and  Investments 
Board  ("SIB"),  •  requested  tiiat  die 


■  Rule  30.1(b).  17  CFR  3ai(b)  (1988).  defines  a 
foreign  option  as  any  transaction  or  agreement 
which  ii  or  is  held  out  to  t>e  of  the  character  of.  or  Is 
commonly  known  to  the  trade  as,  an  "option." 
"privilege."  "indemnity,"  "bid,"  "offer,"  "put," 
"call."  "advance  guaranty,"  or  "decline  guaranty," 
made  or  to  t>e  made  on  or  subject  to  the  rule*  of  • 
foreign  board  9{  trade. 


'  See  51  FR  12104. 12105  (April  8. 1986).  The 
pattern  of  abuses  that  was  characterittic  of  option 
sales  practices  In  the  past,  and  which  contributed  to 
the  Commission's  decision  to  suspend  all  option 
sales  in  1978,  Included  the  unavailability  of  data 
necessary  to  permit  a  determination  whether  orders 
for  options  had  in  fact  t>een  executed.  See  43  FR 
16155  (April  17, 1978). 

*  Although  the  statutory  prohibition  on  the  offer 
or  sale  of  foreign  options  formerly  contained  in 
section  4c(c]  of  the  Commodity  Exchange  Act 
("Act")  has  been  removed,  see  Futures  Trading  Act 
of  1986.  Pub.  L  No.  99-641.  section  102. 100  StaL 
3556  (1987),  the  regulatory  prohibition  in 
Conunission  Rule  32.11. 17  CFR  32.11  (1988),  adopted 
pursuant  to  section  4c(b)  of  the  Act  remain*  in 
effect 

«  52  FR  2898a  28998.  Notwithstanding  the 
prohibition  in  Commission  Rule  30.3(a),  non- 
domestic  exchange-traded  options  which  are  traded 
pursuant  to  the  trade  option  exemption  in 
Commission  Rule  32.4(a).  17  CFR  32.4(a)  (1968).  may 
continue  to  be  offered  or  sold. 

*  51  FR  12104, 12105. 

*  See  Section  37  of  the  Fmancial  Services  Act 
("FSA")  and  Order  of  SIB  dated  April  25, 1988 
declaring  London  Fox  to  be  an  RIE  attached  as 
Appendix  3  to  the  June  6, 1088  Petition  of  London 
Fox 

SIB  has  confirmed  that  It  monitors  all  RIEs, 
including  London  Fox,  for  compliance  with  their 


Commission  authorize  the  offer  or  sale 
of  option  contracts  traded  on  London 
Fox  to  persons  located  in  the  United 
States. 

II.  Recommendation 

The  Division  of  Trading  and  Markets 
("Division")  has  carefully  reviewed  and 
considered  the  application  of  London 
Fox  to  offer  or  sell  option  products 
traded  on  London  Fox  in  the  United 
States,  in  particular  addressing:  (1)  the 
availability  of  certain  information 
relevant  to  preventing  abuses  in  the 
trading  of  such  contracts;  (2}  the 
arrangements  in  place  for  monitoring 
compUance  with  sales  practice 
obligations;  (3]  the  ability  of  United 
States  customers  to  redress  grievances 
with  respect  to  the  conduct  of  trading 
and  other  offshore  activities  relevant  to 
the  offer  or  sale  of  London  Fox  option 
products;  and  (4)  the  regulatory 
enviroiunent  in  which  such  options  are 
traded. 

The  review  of  London  Fox's  petition 
under  Commission  Rule  30.3(a)  has  been 
facilitated  by  the  Commission's 
determination  by  Orders  issued  on  May 
15. 1989.  under  Rule  30.10. 17  CFR 
S  30.10  (1988),  to  exempt  specified  firms 
in  the  United  Kingdom  from  the 
application  of  certain  of  the 
Commission's  rules  governing  foreign 
futures  and  option  transactions  based 
on  the  existence  of  a  generally 
comparable  regidatory  system  in  effect 
in  the  United  Kingdom.  Specifically,  on 
May  15, 1989.  the  Commission  granted 
the  Rule  30.10  petitions  of  the  SIB  and  of 
certain  self-regulating  organisations 
("SROs").  i.e..  the  Association  of  Futures 
Brokers  and  Dealers  ("AFBD").  The 
Securities  Association  ("TSA")  and  the 
Investment  Management  Regulatory 
Organization  ("IMRO").  which  are 
responsible  for  regulating  the 
investment  business  activities  of  firms 
which  they  designate.  In  granting  such 
petitions,  the  Commission  determined 
that  the  requirements  in  Appendix  A  to 
part  30,  "Interpretative  Statement  with 
Respect  to  the  Commission's  Exemptive 
Audiority  Under  $  30.10  of  iU  Rules,"  ' 
generally  had  been  satisfied  and  that 
compliance  with  the  rules  of  the  SIB 
and/or  the  equivalent  rules  of  the 
relevant  SRO  may  be  substituted, 
subject  to  certain  conditions,  for 


obligations  as  RIEs.  See  letter  from  M.a  Cittins. 
Sffi.  to  Andrea  M.  Corcoraa  Conunission.  dated 
July  2&  1989. 

'  Appendix  A  sets  forth  the  elements  the 
Commission  will  evaluate  in  determining  whether  • 
particular  regulatory  progam  may  be  found  to  be 
comparable  for  purposes  of  exemptive  relief 
pursuant  to  Rule  30.ia 
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compliancg  with  ipedfied  sectkws  of 
the  Coounodity  Exchange  Act 

As  discussed  mora  fuUy  below,  based 
upon  its  determinations  with  req;>ect  to 
the  foregoing  matters,  and  subject  to  the 
terms  and  conditions  specified  herein, 
the  Division  recommends  that  the 
Conunission  publish  in  the  Federal 
Register  this  memorandom  and  ajyprove 
and  publish  the  attached  Order 
permitting  certain  option  contracts 
traded  on  London  Pox  to  be  offered  or 
sold  in  the  United  States.* 

///.  Discussion 

Information  Sharing 

Prior  to  the  imposition  of  the  options 
ban  in  1978,  the  ability  of  the 
Commission  to  address  problems  which 
occurred  with  respect  to  the  offer  or  sale 
of  certain  ostensibly  foreign  options  In 
the  United  States  was  impieded  by  the 
inaccessibility  of  information  from  their 
purported  jurisdiction  of  origin.  As  a 
consequence,  in  determining  to  lift  the 
options  ban  with  respect  to  foreign 
products,  the  Commission  indicated  that 
a  primary  consideration  would  be  tfie 
availability  of  transaction 
information.  • 

Information  sharing  arrangements 
have  been  the  subject  of  extensive 
discussion  between  the  Commission  and 
the  United  Kingdom  regulatory  bodies  in 
connection  with  the  execution  of  the 
"Memorandum  of  Understanding 
between  the  United  States  Securities 
and  Exchange  Commission  and  the 
United  Kingdom  Department  of  Trade 
and  Industry  in  matters  relating  to 
Securities  and  between  the  United 
States  Commodity  Futures  Trading 
Commission  and  the  United  Kingdom 
Department  of  Trade  and  Industry  in 
matters  related  to  Futures"  signed  on 
September  23, 1986,  as  supplemented  by 
the  "Memorandum  Relating  to  UK/US 
MOU"  signed  on  November  22, 1988 
adding  the  SIB  as  a  signatory  to  that 
document  (hereinafter  collectively 
referred  to  as  "UK/US  MOU".  and  the 
Side  Letter  Relating  to  UKA^S  MOU 
("Side  Letter")  entered  into  on  May  15, 
1989  by  the  Sffl  and  the  Commission.  In 


*  Sm  Exhibit  A  of  the  Order  recsmmended  herein 
which  contain*  the  Utt  of  option  contract*  and  a 
tummary  of  dteir  term*  and  condition*.  Additional 
London  Fox  option  contract*  may  be  ^ferad  or  aold 
thirty  day*  after  publication  of  the  tern*  and 
condition*  of  the  ipecific  optwo  contract  in  the 
Federal  Register.  The  Diviaion  believes  that  review 
of  the  individual  foreign  option  contract*  should  be 
limited  at  this  time  to  (he  rafulatory  iaeae* 
discussed  above  and  should  not  nciHde  an  analysis 
of  whether  these  forp^on  option  contracts  would 
meet  the  Commission  s  economic  purpoee  test  17 
CFR  33.4{a)(5)(i)  [1988).  or  other  criteria  relating  to 
the  specifk:  terms  and  conditions  of  tha  optiom 
contract  See  17  CFK  33.4. 

*  52  FR  28080,  28988. 


particolar.  the  Side  Letter  provides  for 
information  sharing  necessary  to 
monitor  complicmce  with  applicable  Part 
30  rules  and  the  terms  and  conditions  of 
any  order  issued  by  the  Commission 
under  part  30.  including  any  foreign 
option  order  issued  pursuant  to 
Conunission  Rule  30.3(a).  In  addition, 
the  Financial  Information  Sharing 
Memorandum  of  Understanding 
("FISMOU")  entered  into  on  September 
1, 1988  by,  among  others,  the  SIB,  the 
Commission  and  United  Kingdom  and 
United  States  SROs  and  die  Addendum 
to  die  FISMOU  signed  on  May  15, 1989 
provides  for  routine  and  "as  needed" 
information  sharing  in  connection  with 
the  financial  condition  of  firms  which 
are  exempt  from  compUance  with 
certain  financial  requirements  pursuant 
to  the  FISMOU  and  the  Addendum 
thereto. 

Further,  hi  its  June  6, 1989  Petition, 
London  Fox  has  represented  that  it  is 
committed  to  cooperating  with  United 
Kingdom  regulatory  authorities  by 
sharing  information  with  such 
authorities  and  that,  as  an  RIE,  London 
Fox  is  obligated  to  do  so  under  the 
FSA.»» 

Sales  Practice  Audits 

In  developing  its  pilot  program  for 
domestic  exchange-traded  options,  the 
Commission  spedfically  required  as  a 
condition  of  designation  that  the 
contract  marlcet  seeking  approval  of  an 
option  adequately  provide  for  the 
monitoring  and  detection  of  sales 
practice  abuses.**  As  such  abuses 
ultimately  contributed  to  the  banning  of 
options  trading  altogether  in  1978,  the 
Commission  has  intUcated  that  any 
options  offered  in  the  United  States 
must  be  subject  to  an  adequate  sales 
practice  audit  program."  In  this 
connection.  London  Fox  represents  that 
under  the  FSA.  SIB  or  the  SRO  to  which 
a  specific  firm  belongs  is  responsible  for 
establishing  sales  practice  niles  and 
monitoring  compliance  with  such  rules. 
Specifically,  London  Fox  represents,  and 
the  Commission  staff  determined  in 
connection  with  its  review  of  the 
relevant  Rule  30.10  petitions,  that  SIB. 
AFBD,  TSA  and  IMRO  each  has  sales 
practice  rules  which  address,  without 
limitation,  customer  complaints, 
supervision  of  employees  and  accounts, 
solicitation,  notification  of  disciplinary 
actions,  risk  disclosure,  contents  of 
customer  accounts,  discretionary 


>*  See  PSA.  Schedule  4.  paragraph  5  tad 
Appendix  3  to  )une  &  1989  Petition  of  Loodon  Fox. 
to  which  is  attached  a  Memorandum  of 
Understanding  between  SIB  and  London  Fox. 

"  See  4S  FR  64G0a  S4S02  (Novembw  3, 1981). 


accoimts  and  misleading  advertising." 
Further,  SIB  and  the  SROs  have  rules 
relating  to  "best  execution."  These  rules 
are  intended  to  prevent  a  firm  from 
taking  advantage  of  a  customer's  order, 
whether  for  its  own  account  or  for  that 
of  another  customer.  For  example,  SIB 
Conduct  of  Business  Rule  5.15 
estabUshes  the  priorities  to  be  given  to 
customers'  orders  in  instances  where  a 
film  also  is  trading  for  its  own  acconnt 

Additionally,  the  SIB  and  United 
Kingdom  SROs  have  procedures  for 
conducting  sales  practice  audits  of  firms 
in  the  United  Kingdom  selling  London 
Fox  options  Into  the  United  States."  In 
particidar,  under  part  15  of  SIB's 
Conduct  of  Business  Rules,  firms  are 
required  to  establish  and  maintain 
written  rules  and  compliance 
procedures  to  ensure  compliance  with 
the  requirements  of  the  FSA  and  the 
rules  or  regulations  made  by  SIB  under 
the  FSA.  SIB  has  estabhshed  a  direct 
regulation  division  to  maintain 
continuous  oversight  with  respect  to 
firms  which  it  has  authorized.  As  a 
condition  of  recognition  by  SIB  as  an 
SRO,  the  SRO  must  demonsti-ate  to  SIB 
that  it  has  rules  relating  to,  among  other 
things,  protection  of  investors,  the 
monitoring  and  enforcement  of 
compliance  with  its  rules  and  the 
promotion  and  maintenance  of  hi^ 
standards  of  integrity  and  fair  dealing 
which  provide  protection  to  investors 
"at  least  equivalent"  to  that  provided  by 
SIB  under  its  rules.  Also,  the  National 
Futures  Association  ("NFA")  has 
confirmed  by  letter  dated  August  18, 
1989  that  the  sales  practices  of  firms 
located  in  the  United  States  engaged  in 
such  activities  will  be  audited." 

In  conjunction  with  the  SROs'  sales 
practice  programs,  London  Fox,  through 
its  Compliance  Committee,  conducts 
surveillance  to  monitor  membera' 
compliance  with  London  Fox's  rules.** 


>•  See  Rules  of  SIB.  AFBD.  TSA  and  IMRO  as 
discuaaed  in  Staff  Memoranda  dated  May  S,  1980 
recommending  that  the  Commission  grant  the  Rule 
3aiO  petition  of  the  above-referenced  entitle*. 

"Jtt 

'*  On  fanoary  14, 1988.  the  Commlaaion  approved 
amendments  to  NFA's  Bylaws  and  the  adoption  of 
new  Bylaws  to  provide  for  the  regulation  of  tha 
foreign  futures  and  option  activities  of  NFA 
member*  and  associates.  By  letter  dated  August  18, 
1989,  from  Daniel  A.  DriscoU.  Vice-President  of 
NFA.  to  Andrea  M.  Corcoran.  Commisaion.  NFA 
canTirmed  that  arrangements  have  been  made  to 
provide  sales  practice  audits  of  firms  in  the  United 
States  selling  London  Fox  options. 

■*  See  Appendix  5  to  June  8. 1980  Petlbon  of 
London  Fok  see  olto  London  Fox  Floor  Trading 
Rules  and  Procedures  submitted  with  letter  dated 
October  la  1980  frooi  PJlS.  Rucker.  London  Pox.  to 
Andrea  M.  Corcoran.  Commission. 
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London  Fox  has  represented  that  the 
compliance  function  is  undertaken  by, 
among  others,  two  Compliance  Officers 
and  its  Membership  Secretary  as 
follows:  " 

(i)  The  Compliance  Officer— The 
Compliance  Officer  has  overall  responsibility 
for  ensuring  the  compliance  function  within 
[London  Fox]  by  overseeing  the  Markets 
through  Market  staff  and  dealing  with  any 
infractions  brought  to  his  attention.  He  also 
undertakes  investigations  into  certain  areas 
which,  from  time  to  time,  he  considers  need 
attentioa  He  is  responsible  directly  to  the 
Chairman  of  [London  Fox]  and  is  involved  in 
the  wider  aspects  of  relations  with  other 
Exchanges,  tiie  regulatory  bodies  and  the 
[International  Commodities  Clearing  House 
("ICCH")].  In  conjunction  with  the  Director  of 
Operations  he  monitors  Members'  positions 
both  on  a  day  to  day  basis  and  during  the 
liquidation  of  the  Spot  positions. 

(ii)  The  Membership  Secretary — The 
Membership  Secretary  is  responsible  for  the 
maintenance  of  all  membership  records, 
processing  new  applications  for  membership 
and  the  maintenance  of  net  worth  and 
fmancial  monitoring  of  all  classes  of 
membership  in  conjunction  with  the  Director 
of  Finance,  a  Chartered  Accountant  who 
ensures  that  Members'  accoimts  are 
scrutinised. 

(iii)  The  Assistant  Compliance  Officer 
(Audit}— The  role  of  this  Officer  is  to 
undertake  an  audit  on  a  weekly  basis  of  a 
particular  market,  certain  Members  etc  by 
thoroughly  investigating  all  trading  slips  that 
are  relevant  to  the  particular  audit  and 
ensuring  that  they  agree  with  the  time/sales 
print  out  are  correctly  timed  and  dated  and 
that  no  unusual  trading  pattern  is  evident 
Infractions  in  trading  or  writing  of  slips  are 
brought  to  the  attention  of  the  Compliance 
Officer  and/or  the  market  Managers  for 
action  as  necessary.  Any  unusual  trading      ' 
pattern  is  fully  investigated  to  ensure  that  no 
irregularities  are  being  perpetrated. 

(iv)  The  Exchange  Floor  and  the  Market 
Managers— These  Officers  have  the  day  to 
day  running  of  the  Markets  in  their  charge 
and  are  charged  with  ensuring  that  the 
Trading  Rules  are  complied  with,  that 
discipline  is  maintained  on  the  Floor  and  that 
the  trading  slips  are  correctly  produced  and 
entered  for  registration  by  [ICCH].  They  are 
also  responsible  for  the  price  reporting  input 
for  the  market  and  quote  vendor  screens. 

London  Fox  has  also  represented  that 
trade  reporting  on  its  floor  is  as 
follows:  " 

1.  All  trades  effected  on  the  Floor  of 
[London  Fox]  are  required  under  the  Rules 
(Rule  24.02)  to  be  registered  with  [ICCH]  and 
to  be  traded  in  accordance  with  the  Trading 
Rules  from  time  to  time  in  foroe  (In  the  case 
of  Traded  Options  Section  37  of  the  Rule 
Book  applies). 

2.  Upon  completion  of  a  trade  the  two 
parties  to  it  complete  Buyers  and  Sellers 
trading  slips  *  *  *  and  present  these  to  the 


Rostrum  Staff  for  checking  and  inputting  into 
the  system  for  registration  with  [ICCH]. 

3.  Slips  must  be  timed  and  dated  in  ihe 
section  provided  and  then  submitted  to  the 
Rostrum  within  15  minutes  of  the  trade  taking 
place.  These  are  verified  with  the  time/sales 
print  out  by  the  Assistant  Compliance  Officer 
(Audit)  when  auditing  the  work  of  the 
Markets.  Traders  may  hand  write  the  time  [to 
the  minute]  '•  and  date  or,  alternatively,  use 
a  time  stamp  machine  provided  by  [London 
Fox]  for  their  use.  These  are  controlled 
centrally  to  ensure  accurate  time  keeping. 

4.  Rostrum  Clerks  are  employed  to  enter 
the  details  of  the  trades  into  the  [ICCH] 
computer  system  and  these  are  "matched"  by 
the  computer  and  are  registered  by  [ICCH]. 
After  15  minutes  an  "uiunatched"  trade  is 
shown  on  a  screen  by  the  mnemonic  of  that 
party  who  has  put  in  a  slip  and  who  is 
expecting  his  counterparty  to  put  in  his  slip.  It 
is  the  duty'of  the  Trader  concerned  to  do  so 
immediately  and  the  Market  staff  to  ensure 
that  this  is  done.  To  leave  an  "immatched" 
trade  imattended  is  considered  by  [Ix)ndon 
Fox]  to  be  a  serious  offence. 

5.  Rostnmi  Clerks  are  also  employed  to 
input  the  price  details  to  a  computer  on  a 
second  by  second  basis  so  that  screens  are 
constantly  updated  on  the  Markets,  in 
Members'  offices  and  to  quote  vendors  who 
buy  the  signal  for  dissemination  worldwide. 
Print  outs  are  available  for  audit  purposes 
and  are  also  available,  of  course,  to 
Members,  the  public  etc.  and  are  used  to 
check  queries  and  complaints  *  *  *. 

Dispute  Resolution 

The  availability  of  a  forum  to  address 
complaints  with  respect  to  trade 
execution  is  relevant  to  any 
determination  to  lift  the  ban  on  foreign 
option  products.  This  is  because  the 
provision  of  such  a  forum  evidences  the 
relevant  foreign  jurisdiction's  intention 
to  afford  practical  mechanisms  to 
address  complaints  originating  with 
customers  not  located  in  that 
jurisdiction  and  to  assure  a  fair  trading 
environment. 

In  recommending  that  the  Commission 
grant  the  Rule  30.10  petition  of  SEB, 
AFBD,  TSA  and  IMRO,  tiie  Staff 
Memoranda  dated  May  5, 1989  noted 
that  SIB  and  each  of  the  United 
Kingdom  SROs  have  procedures  for 
dispute  resolution  to  redress  customer 
complaints.  However,  to  facilitate  a 
customer's  access  to  a  dispute 
resolution  forum,  the  Commission 
granted  Rule  30.10  relief  subject  to  the 
condition  that  each  United  Kingdom 
firm  consent  to  participate  in  NFA's 
expended  arbitration  program  to  cover 
disputes  between  United  States 
customers  and  non-NFA  member  foreign 
firms  in  connection  with  transactions 
subject  to  part  30.  Such  consent, 
however,  is  subject  to  NFA's  stated 


policy  to  reject  any  request  for 
arbitration  involving  a  claim  arising 
primarily  out  of  delivery,  clearing, 
setUement  or  floor  practices  on  any 
foreign  exchange.  Further,  United 
Kingdom  firms  may  require  their  United 
States  customers  to  first  exhaust  certain 
mediation  or  conciliation  procedures 
made  available  in  the  United  Kingdom 
prior  to  initiating  an  NFA  arbitration 
proceeding.*" 

In  its  June  6, 1989  Petition  London  Fox 
states  that  its  arbitration  rules  in  section 
23  provide  for  the  compulsory  referral  of 
disputes  arising  out  of  any  London  Fox 
contract  to  arbitration  in  accordance 
with  London  Fox  rules.  Its  Petition 
further  states,  however,  that 
S  23.01  of  its  arbitration  rules  provides 
that  London  Fox  may  nevertheless 
determine  that  "another  arbitration 
tribunal  has  jurisdiction  over  the  dispute 
and  that  the  dispute  should  be  referred 
to  that  tribimal."  *'  In  this  connection. 
London  Fox  has  clarified  its  position 
regarding  a  United  States  customer's 
access  to  an  arbitration  forum  as 
follows:  •' 

[London  Fox's]  position  in  respect  of 
options  is  that  where  the  dispute  arises 
primarily  out  of  deUvery,  clearing,  settlement 
or  floor  practices,  jurisdiction  should 
normally  be  retained  by  London  Fox  *  *  *.  In 
other  disputes,  London  Fox  would  consider 
declining  jurisdiction  if  arbitration  by  some 
other  body  [e.g.  NFA  or  AFBD]  was  available 
and  seemed  more  appropriate.'* 

Where  the  dispute  does  not  arise  primarily 
out  of  delivery,  clearing,  settlement  or  floor 
practices,  London  Fox's  position  on 
arbitration  is  such  that  a  United  States 
customer  may  elect  the  forum  in  which  he 
desires  to  arbitrate,  NFA  or  United  Kingdom 
arbitration." 

London  Fox's  arbitration  program  is 
fully  available  to  United  States 
customers  of  London  Fox  members.  The 
rules  envisage  that  the  parties  to  the 
dispute  may  not  be  located  in  the  United 
Kingdom  and  generally  provide  for 
written  submissions  by  the  parties.  In 


"W. 

>■  See  Appendix  8  to  June  S  1989  Petition  of 
London  Fox. 


>*  See  letter  dated  October  la  1969  from  PA.S. 
Rucker,  London  Fox.  to  Andrea  M.  Corcoran, 
Commission. 


"  The  United  Kingdom  mediation/conciliation 
and  arbitration  programs  were  examined  in 
connection  with  the  issuance  of  the  Commission's 
Rule  30.10  Orders,  and  NFA's  new  international 
arbitration  program  was  reviewed  in  connection 
with  the  Commission's  approval  of  amendments  to 
NFA's  rules  which  l>eccme  effective  on  )une  12. 
1989. 

*■  See  also  Appendu  2  of  the  June  8. 1988  Petition 
of  London  Fox.  which  contains  London  Fox 
Rulebook,  and  letter  dated  September  14. 1986  from 
|.P.B.  Heck*.  London  Fox.  to  )ean  A.  Webb, 
Commission,  transmitting  recent  amendments  to 
London  Fox  rules. 

**  See  letter  dated  October  10, 1988  from  P.A.S. 
Rucker.  London  Fox,  to  Andrea  M.  Corcoran, 
Commission. 

"  See  letter  dated  October  27, 1989  from  P.A.S. 
Rucker.  London  Fox.  to  Jane  C  Kang,  Commlaaion. 
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this  connection  London  Fox  has 
stated:  »* 

Rule  23.07(a)  provides  for  a  viva  voce  (that 
is,  oral)  hearing,  if  a  request  for  a  hearing  is 
made  within  strict  time  limits.  Otherwise,  the 
arbitrators  have  discretion  to  refuse  such  a 
hearing  and  to  decide  the  case  on  the  basis  of 
written  submissions.  London  Fox  generally 
would  expect  arbitrators,  where  they  have 
discretion  to  take  into  accoont  the 
practicality  and  cost  of  attendance  at  a  riva 
voce  hearing  by  a  party  no<  located  in  the 
United  Kingdom  in  deciding  how  to  exercise 
their  discretion  in  this  regard.  London  Pox 
would  also  expect  them  to  take  into  account 
any  request  made  by  cither  party,  the  need  to 
avoid  infustice.  and  the  need  to  ensure  that  a 
fair  ruling  can  be  given.  London  Fox  is 
considering  amending  its  rule  to  give,  in  all 
cases,  the  arbitrators  discretion  whether  or 
not  to  hold  a  hearing. 

In  any  event  a  party  need  not  appear  at 
the  hearing  in  person  but  may  be 
represented  by  any  agent  engaged  in  the 
business  of  finance.** 

Failure  by  a  London  Fox  member  to 
refer  or  to  participate  in  the  reference  of 
a  dispute  to  arbitration  under  London 
Fox  rules  or  to  comply  with  an  award 
made  against  him  is  a  disciplinary 
offense  which  may  result  in  such 
member's  suspension  or  expulsion  from 
London  Fox.**  The  party  obtaining  an 
award  in  his  favor  may  obtain  a 
judgment  in  any  court  of  competent 
jurisdiction  to  enforce  the  award.  The 
decision  of  the  arbitrators  will  be  final, 
but  a  party  may  refer  an  issue  to  the 
High  Court  in  England  with  the  Court's 
leave  on  a  point  of  law,  on  the  grounds 
that  the  arbitrators  engaged  in  improper 
conduct  during  the  proceedings,  the 
award  was  improperly  procured  or  on 
certain  other  bases. 

Regulatory  Environment 

When  options  were  originally  banned 
in  the  United  States,  they  had  not  been 
subjected  to  a  full  regulatory  program.  It 
is  appropriate,  therefore,  to  inquire  as  to 
whether  the  market  which  proposes  to 
offer  option  products  in  the  United 
States  has  a  regulatory  structure  which 
addresses  market  Integrity  and  the  sales 
practices  of  firms  doing  options  business 
with  United  States  firms  or  customers.*^ 


**  See  latter  dated  October  10. 1989  from  P.A.S. 
Rucker,  London  Fox,  to  Andrea  M.  Corcoran, 
CommiHioo. 

**  See  London  Fox  rale  23Jl7[c). 

■*  See  London  Fox  rule  23.10(a). 

*'*  Although  the  ConunlMlon  haa  not  indicated  an 
intention  to  review  the  lenna  and  condition*  of 
foreign  option  products,  $ee  S.  Rep.  No.  S84, 97th 
Cong.  2d  Seas.  46-46  (1982).  tl.^  Cotnmission'i 
authority  with  raapect  to  optiona  la  plenary. 


This  review  is  for  the  purpose  of 
establishing  the  existence  of  a 
supervised  marketplace  and  does  not 
constitute  a  comparability  analysis  of 
the  nature  required  under  Rule  30.10  for 
certain  other  relief  the  Commission  may 
accord  imder  its  foreign  futures  and 
option  rules.*"  The  United  Kingdom 
regulatory  system  under  the  Financial 
Services  Act.  however,  was  the  subfect 
of  detailed  scrutiny  during  the 
Commission's  consideration  of  the 
petitions  submitted  by  SIB.  AFBD,  TSA 
and  INfRO  on  behalf  of  designated  firms 
for  relief  from  the  application  of  certain 
Commission  rules  imder  Commission 
Rule  30.10.  In  reviewing  such  petitions, 
the  Commission's  staff  examined, 
among  other  things,  the  regulation  of 
United  Kingdom  RIEs,  including  London 
Fox.  In  addition,  in  connection  with  this 
petition,  SIB  has  confirmed  that: 

In  issuing  any  Order  pursuant  to  section  37 
of  the  Financial  Services  Act  1986  declaring 
an  exchange  to  be  a  recognised  investment 
exchange  (  RIE"),  the  Securities  and 
Investments  Board  ("SIB")  must  determine, 
among  other  things,  that  such  an  exchange 
has  adequate  arrangements  and  resounxs  for 
the  effective  monitoring  and  enforcement  of 
compliance  with  its  rules. 

In  connection  with  the  foregoing,  as  the 
United  Kingdom  authority  with  supervisory 
responsibilities  over  RIEs,  the  SIB  confirma  to 
the  Commodity  Futures  Trading  Commission 
that  it  monitors  all  RIEs  for  compliance  with 
their  obligations  as  RIEs.** 

Further,  Commission  staff  analyzed 
the  rules  of  SIB.  AFBD.  TSA  and  IMRO 
as  they  related  to  fitness  review  or 
qualifications  of  persons,  minimum 
financial  requirements,  protection  of 
customer  funds,  recordkeeping  and 
reporting  requirements  and  sales 
practice  and  compliance  standards.  The 
Staff  Memoranda  dated  May  5, 1989 
concluded  that  subject  to  the  terms  and 
conditions  recommended  therein,  the 
systems  and  rules  in  effect  in  the  United 
Kingdom  afforded  protections 
comparable  to  those  in  effect  in  the 
United  States. 

The  only  matter  of  note  in  connection 
with  London  Fox's  petition  under  Rule 
30.3(a]  which  was  not  considered  in  the 
context  of  the  Commission's 
consideration  of  the  Rule  30.10  petitions 
of  the  Sm.  AFBD.  TSA  and  IMRO 
relates  to  the  requirement  that  any  firm 
which  offers  or  sells  any  such  London 
Fox  option  product  must  provide  the 
Commission's  options  risk  disclosure 
statement  in  Rule  33.7. 

The  Commission  stated  in  granting  the 
Rule  30.10  petitions  of  SIB.  AFBD,  TSA 


and  IMRO  that  in  considering  any 
petition  requesting  that  United  Kingdom 
option  products  subject  to  Part  30  be 
approved  for  offer  or  sale  to  customers 
resident  in  the  United  States,  the 
Commission  would  assess  the  degree  to 
which  the  United  Kingdom's  options  risk 
disclosure  statement  addresses  the  same 
matters  as  those  set  forth  in  the 
Commission's  options  risk  disclosure 
statement  in  determining  whether  the 
United  Kingdom's  statement  may  be 
substituted  for  the  language  in 
Commission  Rule  33.7.  The  Division  has 
reviewed  the  general  risk  disclosure 
statements  required  to  be  provided 
under  the  rules  of  SIB  and  the  United 
Kingdom  SROs  »<»  and  believes  that  the 
risks  addressed  in  such  disclosure 
statements  in  connection  with  option 
transactions  are  not  as  comprehensive 
as  the  risk  disclosures  contained  in 
Commission  Rule  33.7.  Accordingly,  the 
Division  recommends  that  the 
Commission  require  as  a  condition  of 
granting  London  Fox's  petition  that  any 
firm,  including  a  firm  in  the  United 
Kingdom  granted  relief  under  Rule  3ai0. 
provide  customers  resident  in  the  United 
States  with  the  options  risk  disclosiffe 
statement  required  by  Rule  33.7.  That 
disclosure  document  contemplates  that 
the  full  premium  for  the  option  will  be 
paid  by  the  customer. 

However,  all  option  contracts  traded 
on  London  Fox  are  designed  with  a 
provision  for  deferred  payment  (on 
exercise  or  expiry]  of  the  option 
premium  rather  than  payment  at 
purchase.*'  In  this  connection,  London 
Fox  has  represented  that  in  order  to 
maintain  prudent  cover  against  the  risk 
of  loss  in  option  positions,  a  system  of 
margining  supports  the  form  of  contract 
This  system  is  similar  in  principle  and 
practice  to  that  used  for  futures 
contracts,  and  Involves  three 
elements:  •■ 

(i)  Daily  revaluation  of  positions 
(marking-to-market)  resulting  in 
positive  or  negative  variation  margin; 


*•  52  FR  2seea  29001. 

**  See  tetter  from  MB.  Gittina.  SIB,  to  Andrea  M. 
Corcoran.  Commisaion.  dated  July  2a,  1969. 


•0  Se«  SIB  Condoct  of  Bnainaaa  RuIm  4.1S(3)(a) 
and  4.16(3)  and  AFBD  Rulea  S.45.1  and  S.4S.4. 

*>  By  lenera  dated  July  11  and  27. 1989,  tb* 
Chicago  Board  of  Trade  and  the  Chicago  Mcrcantlla 
Exchange,  retpectively.  petitioned  the  Commlaaion 
for  repeal  of  Commiaaion  Regulation  33.4(a)(2).  17 
CFR  J3.4(8)(2)  (1988),  which  requirea  the  full 
payment  of  the  premium  in  connection  with  the 
purchase  of  a  domestic-exchange  traded  option.  On 
March  14, 1909.  the  Cofflmission  published  a  Notice 
of  Petition  for  Rulemaking  and  a  Requaat  for 
Comments  to  delete  Commission  Regulation 
33.4(a)(2)  in  order  to  permit  the  development  of 
"fututea-atyle  margining"  of  commodity  option*.  54 
FR  11233  (March  17, 1968). 

■*  See  |une  6, 1989  Petition  of  London  Fox. 
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(ii)  Initial  margki  calculated  to  provide 

protection  against  short  term  position 

risk;  and 
(iii)  Full  integration  with  the  margining 

of  related  futures  contracts. 

The  form  of  the  option  contract  and 
associated  margining  do  not  affect  the 
"traditional"  characteristic  of  purchased 
options  in  that  the  maximum  potential 
loss  is  limited  to  the  price  of  the  option 
[i.e.  premium). 

In  the  staff  memorandum  dated 
August  30, 1989  recommending  that 
LIFFE  option  products  be  approved 
under  Commission  Rule  30.3(a),  the  staff 
summarized  a  supplement  filed  by  LIFFE 
which  described  the  main  benefits  of  the 
option  margining  system  operated  by 
ICCH  in  respect  of  LIFFE  options.** 
London  Fox  has  represented  that  ICCH 
operates  the  same  system  of  margining 
in  respect  of  London  Fox  options.'*  A 
summary  of  the  UFFE  supplement  is  set 
forth  below: 

— Improve  utilisation  of  funds  and  cash  flow. 
As  for  futures  contracts,  the  buyer  of  the 
option  contracts  does  not  need  to  pay  the 
full  price  at  the  time  of  purchase,  and  the 
daily  variation  margin  results  in 
improved  cash  flow. 

— ProHts  made  available  wkheut  the  need  for 
early  exercise. 
Cash-flow  problems  are  reduced  where 
options  are  used  in  hedging  strategies  in 
conjunction  with  futures  or  other  options. 
By  making  available  profits  through  daily 
variation  margin,  there  is  less  likely  to  be 
a  need  to  Uquidate  a  position  for  reasons 
of  cash  flow  rather  than  risk — an 
important  advantage  at  times  of  major 
market  movements,  such  as  occurred  in 
October  1987. 

— Encouragement  of  risk-management. 
Major  users  have  commented  that  daily 
variation  mai^n  assists  them  in 
monitoring  profit  and  loss,  and  [the 
Exchange]  believes  that  this  has  proved 
to  be  a  significant  benefit.  This  is 
consistent  with  what  happens  with 
futures  contracts  and  builds  on  that 
experience. 

— Appreciation  by  users  of  the  risks  involved 
in  option  trading. 
A  positive  feature  is  that  option  margining 
discourages  the  naked  writing  of  options 
*  *  *  as  the  seller  is  prevented  from 
using  options  to  generate  immediate  cash 
in  order  to  avoid  problems  elsewhere. 

In  connection  with  the  foregoing,  in 
order  to  ensure  that  customers  in  the 
United  States  solicited  to  trade  a 
London  Fox  option  contract  understand 
that  London  Fox  permits  the  deferred 
payment  of  premium  on  such  product 
the  Division  further  recommends  that 
the  Commission  require  as  a  condition 


of  issuing  the  Order  attached  hereto  that 
firms  provide  the  Addendum  attached  to 
that  Order  as  Exhibit  B  if  they  elect  not 
to  collect  the  full  premium  as  margin 
from  customers  at  the  time  of  purchases. 

IV.  Conclusion 

Based  upon  the  foregoing,  the 
representations  of  London  Fox 
contained  in  its  letter  dated  June  28, 
1989,  as  supplemented,  SIB's  letter  dated 
July  28, 1989  confirming  that  it  monitors 
London  Fox  for  comphance  with  its 
obligations  as  an  RIE,  the  issuance  by 
the  Commission  or  Rule  30.10  petitions 
to  SIB,  AFBD,  TSA  and  IMRO  on  May 
15, 1989,  the  existence  of,  among  other 
things,  information  sharing 
arrangements  as  discussed  above  and 
pursuant  to  Commission  Rule  30.3(a),  the 
Divisionrecommends  that  the  » 

Commission  publish  in  the  Federal 
Register  this  memorandum  and  approve 
and  pubhsh  the  attach  Order  authorizing 
the  offer  or  sale  in  the  United  States  of 
options  traded  on  London  Fox  subject  to 
the  following  terms  and  conditions: 

(1)  except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  that  no  offer  or  sale  of  any 
London  Fox  option  product  in  the  United 
States  win  be  made  until  thirty  days  after 
publication  in  the  Federal  Register  of  notice 
specifying  the  particular  option(s]  to  be 
offered  or  sold  pursuant  to  the  Order 

(2)  that  SIB  and  London  Fox  represent  that 
London  Fox  is  an  RIE  under  the  FSA  and, 
as  such,  is  subject  to  regulatory  obligations 
under  that  Act  that  transactions  of  London 
Fox  in  the  London  Fox  option(s]  referenced 
in  the  Federal  Register  notice  will  be 
subject  to  the  rules  of  London  Fox  and  that 
SIB  and/or  London  Fox  will  provide  the 
Commission  will  information  as  to  all 
material  changes  thereto  promptly; 

(3)  that  options  on  futures  on  stock  indices  ** 
and  options  on  futures  on  foreign 
government  debt  securities  "  will  not  be 
permitted  to  be  offered  or  sold  absent 
certain  additional  procedures; 

(4)  that  options  traded  pursuant  to  the  Order 
may  only  be  offset  on  London  Fox  or 
another  market  with  respect  to  which  the 
Commission  has  issued  an  order  under 
Commission  Rule  30.3(a]  authorizing  its 
option  products  to  be  offered  or  sold  in  the 
United  States; 

(5)  that  options  traded  pursuant  to  the  Order 
may  only  be  offered  or  sold  by  persons 
registered  in  the  appropriate  capacity 
under  the  Commodity  Exchange  Act  or  by 
persons  who  have  been  granted  an 
exemption  from  registration  under  Rule 
30.10  based  on  comparability  of  regulation, 
provided  such  persons  also  provide 
customers  resident  in  the  United  States 
with  the  options  risk  disclosure  statement 


*•  See  June  S  1969  supplement  by  UFFE  to  iU 
May  24. 1989  Petition. 

**  See  letter  dated  October  10. 1989  from  P.A.S. 
Rucker,  London  Pox.  to  Andrea  M.  Corcoran, 
Commission. 


•*  See  52  FR  28980,  29882  n.B  and  section  2a(l)  of 
the  Act. 

**  See  section  2a(l)  of  the  Act  section  3(a)(l2)  of 
the  Securities  Exchange  Act  of  1934  and  Rule  3al2-8 
promulgated  thereunder. 


in  Commission  Rule  337  and,  if  the  persons 
elect  not  to  collect  the  full  premium  for  the 
contract  as  margin  from  the  customer  at  the 
time  of  purchase,  the  Addendum  thereto 
attached  to  the  Order  as  Exhibit  B.  but  may 
not  be  offered  or  sold  by  persona  doing 
business  in  the  United  States  pursuant  to 
interim  relief  granted  and  extended  by  the 
Commission  [see  53  FR  3338  (Feb.  5, 1988) 
and  subsequent  orders  and  letters  of  the 
Commission);  and 
(6)  if  experience  demonstrates  that  the 
continued  effectiveness  of  the  Order  would 
be  contrary  to  public  policy  or  the  public 
interest  or  that  the  operation  or  execution 
of  the  systems  and  arrangements  in  place 
for  the  trading  of  the  option  products 
subject  thereto,  or  the  exchange  of 
information  with  respect  to  such  products, 
do  not  warrant  continuation  of  the 
authorization  granted  therein,  the 
Commission  may  modify,  suspend, 
terminate  or  otherwise  restrict  the 
authorization  granted  in  the  Order,  as 
appropriate,  on  its  own  motion. 

London  Fox  has  specified  that  the 
following  option  contracts,  a  summary ' 
of  the  terms  and  conditions  for  which 
are  attached  hereto,  will  initially  be 
offered  or  sold  in  the  United  States: 
Options  on  cocoa,  coffee,  raw  sugai'and 
white  sitgar.  As  noted  in  condition  (6) 
above,  the  Division  recommends  that 
the  Commission  retain  the  authority  to 
terminate  the  Order  granting 
authorization  to  offer  or  sell  London  Fox 
options  in  the  United  States  or  to  take 
such  other  steps  as  may  be  appropriate 
in  light  of  the  circimistances.  In  that 
connection,  if  the  Order  is  approved  by 
the  Commission,  the  Division  intends  to 
monitor  the  offer  or  sale  of  London  Fox 
options  to  persons  in  the  United  States 
pursuant  to  the  terms  of  the 
recommended  Order  and  to  make 
recommendations  for  further  action  to 
the  Commission,  as  appropriate,  in  light 
of  the  operation  of  that  program. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futiu^s. 

Accordingly.  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30-FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)  (A).  4, 4c  and  8a  of 
the  Commodity  Exchange  Act  7  VS.C  2,  6, 
6c  and  12a  (1982). 

2.  Appendix  B — to  part  30  is  amended 
by  adding  the  following  entry 
alphabetically: 
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Appendix  B— Option  Contracts  Permitted  To  Be  Offered  and  Sold  in  tlie  U.S.  Pursuant  to  t  S03(a) 


Exchange 


Type  o(  contract 


FR  data  and 


London  fuftjrn  and  options  axchanga . 


Optiona'bn  robusta  coffaa,  Na  5  whita  sugar,  No.  6  raw  sugar,  and  ^k>.  7    Oacambar , 

cocoa..  1869;  84  FR 


[FR  89-28457  Filed  12-S-69;  8:45  am] 
BIUJNO  COM  S3t1-«1-ll 

17  CFR  Part  30 

FortHjn  Option  Transactions;  London 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Order. 

summary:  The  Commodity  Futures 
Trading  Commission  {"Commission")  is 
authorizing  certain  option  contracts 
traded  on  the  International  Petroleum 
Exchange  of  London  ("IPE")  to  be 
offered  or  sold  to  persons  located  in  the 
United  States.  This  Order  is  issued 
pursuant  to  Commission  Rule  30.3(a),  17 
CFR  30.3(a)  (1988).  which  makes  it 
tmlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  to  be 
offered  in  the  United  States.' 
EFFECTIVE  DATE:  January  5, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Naatz,  Esq.  or  Victoria  R. 
Hartice,  Esq.,  Division  of  Trading  and 
Markets,  Coounodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581.*  Telephone: 
(202)  254-8955. 


■  See  52  FR  2898a  28998  (August  S.  1987). 
Notwithstanding  the  prohibition  in  Commission 
Rule  30.3(a),  non-domestic  exchange-traded  options 
which  are  traded  pursuant  to  the  trade  option 
exemption  in  Commission  Rule  32.4(a).  17  CFR 
32.4(a)  (1988),  may  continue  to  be  offered  or  sold. 

'  In  considering  requests  under  Rule  30.3(a).  the 
Commission  notes  that  it  has  received  a  significant 
number  of  comments  that  the  offer  or  sale  of  foreign 
options  should  be  permitted.  See  advance  notice  of 
proposed  rulemaking.  49  FR  (]uly  25, 1984),  proposed 
rules,  SI  FR  12104  (April  8. 1986)  and  final  rules,  52 
FR  28980  (August  5, 1987).  The  Commission 
continues  to  welcome  comments  on  this  process.  On 
|uly  20, 1988,  the  Conmtission  issued  orders 
authorizing  certain  option  contracts  traded  on  the 
Montreal  Exchange,  the  Singapore  International 
Monetary  Exchange  and  the  Sydney  Futures 
Exchange  to  be  offered  or  sold  in  the  United  States. 
On  September  12. 1989,  the  Commission  issued  an 
order  authorizing  certain  option  contracts  traded  on 
the  London  International  Financial  Futures 
Exchange  to  be  offered  or  sold  in  the  United  States. 


SUPPLEMENTARY  INFORMATION:  The 

Commission  has  issued  the  following 
Order 

United  States  of  America  Before  tiie 
Commodity  Futures  Trading 
Commission 

Order  Under  CFTC  Rule  30.3(a) 
Permitting  Option  Contracts  Traded  on 
the  International  Petroleum  Exchange  of 
London  to  be  Offered  or  Sold  in  the 
United  States  Thirty  Days  after  Notice 
to  the  Commission  and  Publication  in 
the  Federal  Register  of  the  Option 
Contracts  to  be  Traded 

On  July  23, 1987,  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  or  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5, 1987). 
These  rules,  which  became  effective  on 
February  1, 1988,  estabUsh,  among  other 
things,  a  regulatory  framework  for  the 
offer  or  sale  of  foreign  options  to 
persons  located  in  the  United  States.* 
Specifically,  Rule  30.3(a)  provides  that: 

[NJotwithstanding  any  other  provisions  of 
this  part,  it  ihall  be  unlawful  for  any  person 
to  engage  in  the  offer  or  sale  of  any  foreign 
option  tintil  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be  offered 
in  the  United  States  *  *  *52FR2898& 

In  view  of  the  history  of  abuses  in  the 
options  markets  prior  to  the  imposition 
of  the  options  ban,*  the  Commission 
determined  to  phase  in  foreign  options 
on  a  market-by-market  basis  through 
particularized  review  of  applications 
submitted  by  individual  markets  and 
issuance  of  an  authorization  order,  as 


•  Rule  30.1(b),  17  CFR  30 1(b)  (1988),  defmes  a 
foreign  option  as  any  transaction  or  agreement 
which  Is  or  is  held  out  to  be  of  the  character  of,  or  is 
commonly  known  to  the  trade  as,  an  "option." 
"privilege."  "indemnify,"  "bid."  "offer,"  "put" 
"call,"  "advance  guaranty"  or  "decline  guaranty," 
made  or  to  be  made  on  or  subject  to  the  rules  of  a 
foreign  board  of  trade. 

*  Although  the  statutory  prohibition  on  the  offer 
or  sale  of  foreign  options  formerly  contained  in 
section  4c(c)  of  the  Commodity  Exchange  Act 
("Act")  has  been  removed,  see  Futures  Trading  Act 
of  1986,  Public  Law  No.  99-641.  section  102. 100  Stat. 
3556  (1988),  the  regulatory  prohibition  in 
Commission  Rule  32.11. 17  CFR  32.11  (1988),  adopted 
pursuant  to  section  4c(b)  of  the  Act  remains  in 
effect 


appropriate,  by  the  Commission.  In 
adopting  the  final  rules  which 
implement  that  procediue,  the 
Commission  stated  that  notwithstanding 
part  30.  which  provides  a  regulatory 
framework  to  govern  transactions  in 
both  foreign  futures  and  foreign  options, 
and  which  has  been  the  subject  of 
extensive  notice  and  comment,  it  would 
be  unlawful  for  any  person  to  engage  in 
the  offer  or  sale  of  a  particular  foreign 
option  product  until  the  Commission 
specifically  authorizes  such  foreign 
option  to  be  offered  or  sold  in  the  United 
States.*  As  a  consequence,  Rule  30.3(a) 
permits  the  Commission,  as  stated  in  the 
release  accompanying  the  proposed 
rules,  to  consider,  among  other  things, 
its  ability  to  determine  whether  or  not  a 
particular  trade  has  been  transmitted  to 
and  executed  on  a  foreign  exchange  as 
part  of  its  decision  to  authorize 
transactions  in  specific  foreign 
exchange-traded  options.* 

By  letter  dated  June  28, 1989,  the 
International  Petit)leum  Exchange  of 
London  Limited  ("IPE").  a  recognized 
investment  exchange  ("RIE")  under 
United  Kingdom  law  which  is  subject  to 
regulatory  oversignt  by  the  United 
Kingdom  Seciuities  and  Investment 
Board  ("SIB"),  requested  that  the 
Commission  authorize  the  offer  or  sale 
of  option  contracts  traded  on  IPE  to 
persons  located  in  the  United  States 
under  Commission  Rule  30,3(a). 

In  issuing  this  Order,  the  Commission 
has  considered:  (1)  The  existence  of 
information  sharing  arrangements 
relevant  to  preventing  abuses  in  the 
trading  of  option  contiracts  on  IPE;  *  (2) 
the  arrangements  in  place  fcr  assuring 
that  sales  practice  abuses  in  such 
options  do  not  occur,  including  that 
sales  practice  compliance  audits 


»  52  FR  288ea  28988. 

•  51  FR  12104, 12106. 

'  See  51  FR  12104. 12106.  The  pattern  of  abuses 
that  was  characteristic  of  option  sales  practices  in 
the  past  and  which  contributed  to  the  Commission's 
decision  to  suspend  all  option  sales  in  1978, 
included  the  unavailability  of  data  necessary  to 
permit  a  determination  whether  orders  for  options 
had  in  fact  been  executed.  5ee  43  FR  16155  (April 
17. 1978). 
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commensurate  with  those  which  apply 
to  domestic  products  will  be  conducted 
with  respect  to  firms  engaged  in  the 
offer  or  sale  of  its  foreign  option 
products  in  the  United  States;  (3)  the- 
arrangements  for  United  States 
customers  to  redress  grievances  with 
respect  to  matters  directiy  pertaining  to 
the  conduct  of  trading  or  other  activities 
relevant  to  the  offer  or  sale  of  such 
products  occurring  within  the 
jurisdiction  where  the  option  is  traded; 
and  (4)  the  regulatory  environment  in 
which  such  foreign  options  are  traded, 
including,  among  other  things,  the 
determination  by  the  Commission  under 
Rule  30.10, 17  CFR  30.10  (1988),  the 
exempt  specified  firms  in  the  United 
Kingdom  from  the  application  of  certain 
of  the  Commission's  rules  governing 
foreign  futures  and  option  fransactions 
based  on  the  existence  of  a  generally 
comparable  regulatory  system  in  effect 
in  the  United  Kingdom.* 

In  determining  that  IPE's  showing 
with  respect  to  the  foregoing  matters  is 
sufficient  to  warrant  the  issuance  of  the 
Order  herein,  the  Commission  notes  that 
as  it  acquires  further  experience  it  may 
determine  that  other  considerations  are 
also  relevant.  To  this  end,  the 
Commission  expects  to  continue  to 
monitor  the  offer  or  sale  of  the  products 
subject  to  this  Order." 

Based  upon  the  representations  of  IPE 
contained  in  its  letter  dated  June  28, 
1989,  as  supplemented,  SIB's  letter  dated 
July  28, 1989  in  which  SIB  confirms  that 
it  monitors  IPE  for  compliance  with  its 
obligations  as  an  RIE,*°  the  existence  of 


•  See  Orders  of  the  Commission  dated  May  15. 
1989  granting  Rule  30.10  relief  to  the  Securities  and 
Investments  Board,  the  Association  of  Futures 
Brokers  and  Dealers,  The  Securities  Association 
and  the  Investment  Management  Regulatory 
Organisation.  54  FR  21599  (May  19. 1989). .In  issuing 
such  Orders,  the  Commission  determined  that  the 
requirements  in  Appendix  A  to  pari  30, 
"Interpretative  Statement  with  Respect  to  the 
Commission's  Exemptive  Authority  Under  |  30.10  of 
its  Rules,"  which  sets  forth  the  elements  the 
Commission  will  evaluate  in  determining  whether  a 
particular  regulatory  program  may  be  found  to  be 
comparable  for  purposes  of  exemptive  relief 
pursuant  to  Rule  30.10,  had  generally  been  satisfied. 
Id. 

*  The  Commission  has  not  sought  to  analyze  the 
individual  option  contracts  under  the  requirements 
which  apply  to  the  designation  of  an  option  contract 
proposed  to  be  traded  on  a  United  States  contract 
market.  In  particular,  the  Commission  has  not 
analyzed  whether  these  instruments  would  meet  the 
Commission's  economic  purpose  lest  17  CFR 
33.4(a)(5)(i)  (1988).  or  other  criteria  relating  to  the 
specific  terms  and  conditions  of  such  foreign  option 
contract.  See  17  CFR  33.4.  The  Commission, 
however,  has  plenary  authority  with  respect  to 
option  products.  See  section  4c  of  the  Act. 

>°  See  letter  from  M.  B.  Gittins.  SIR  to  Andrea  M. 
Corcoran.  Commission,  dated  July  28. 1989. 


information  sharing  arrangements  with 
SIB  and  other  relevant  United  Kingdom 
authorities,*'  the  determination  of  the 
Commission  to  grant  Rule  30.10  relief  to 
specified  firms  in  the  United  Kingdom 
by  Orders  dated  May  15. 1989,  the 
memorandum  from  the  Division  of 
Trading  and  Markets  to  the  Commission 
dated  November  6, 1989  ("Staff 
Memorandum")  recommending  the 
approval  of  the  Order  herein,  and 
pursuant  to  Commission  Rule  30.3(a).  the 
Commission  hereby  authorizes  the  offer 
or  sale  in  the  United  States  of  options 
traded  on  IPE  subject  to  the  following 
conditions: 

(1)  Except  as  otherwise  pennitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  that  no  offer  or  sale  of  any  [PE 
option  product  in  the  United  States  shall  be 
made  until  thirty  days  after  publication  in  the 
Federal  Register  of  notice  specifying  the 
particular  option(8)  to  be  offered  or  sold 
pursuant  to  this  Order; 

(2)  That  SIB  and  IPE  represent  that  IPS  is 
an  RIE  under  the  Financial  Services  Act  and. 
ai  such,  is  subject  to  regulatory  obligations 
under  that  Act,  that  transactions  on  IPE  in  the 
IPE  option(8)  referenced  in  the  Federal 
Register  notice  '*  will  be  subject  to  the  rules 
of  IPE  and  that  SIB  and/or  IPE  provide  the 
Commission  with  information  as  to  all 
material  changes  thereto  promptly; 

(3)  That  options  on  futures  on  stock 
indices  '*  and  options  on  futures  on  foreign 
government  debt  securities  '*  will  not  be 
permitted  to  be  offered  or  sold  hereimder 
absent  certain  additional  procedures; 

(4)  That  options  traded  pursuant  Xo  this 
Order  may  only  be  offset  on  IPE  or  another 
market  with  respect  to  which  the  Commission 
has  issued  an  order  under  Commission  Rule 
30.3(a]  authorizing  its  option  products  to  be 
offered  or  sold  in  the  United  States; 

(5]  That  options  traded  pursuant  to  the 
Order  herein  may  only  be  offered  or  sold  by 
persons  registered  in  the  appropriate 
capacity  under  the  Commodity  Exchange  Act 
or  by  persons  who  have  been  granted  an 
exemption  from  registration  under  Rule  30.10 
based  on  comparability  of  regulation. 


' '  See  e^..  "Memorandum  of  Understanding  on 
Exchange  of  Information  between  the  United  States 
Securities  and  Exchange  Commission  and  the 
United  Kingdom  Department  of  Trade  and  Industry 
in  Matters  Relating  to  SecuriUes  and  Between  the 
United  States  Commodity  Futures  Trading 
Commission  and  the  United  Kingdom  Department  of 
Trade  and  Industry  in  Matters  Relating  to  Futures" 
signed  on  September  23, 1966.  as  supplemented  by    . 
"Memorandum  RelaUng  to  UK/US  MOU"  signed  on 
November  22. 1968  adding  the  SIB  as  a  signatory  to 
the  MOU  (hereinafter  collectively  referred  to  as 
"UK/US  MOU"),  and  the  "Side  Utter  Relating  to 
UK/US  MOU "  signed  on  May  15. 1989. 

"The  option  contracts  which  will  iniUally  be 
offered  or  sold  pursuant  to  his  Order,  a  summary  of 
the  terms  and  conditions  for  which  are  attached 
hereto  as  Exhibit  A.  are  options  on  gas  oil  and  crude 
oil. 

><  See  52  FR  28960.  28982  n.e  and  section  2a(l)  of 
the  Act. 

■*  See  section  2a(l]  of  the  Act  section  3(a)(12)  of 
the  Securities  Exchange  Act  of  1934  and  Rule  3al2-8 
promulgated  thereunder. 


provided  such  persons  also  prtnide 
customers  resident  in  the  United  States  with 
the  options  risk  disclosure  statement  in 
Commission  Rule  33.7. 17  CFR  33.7  (1988). 
and,  if  the  persons  elect  not  to  collect  the  full 
premium  for  the  contract  as  margin  from  the 
customer  at  the  time  of  purchase,  the 
Addendum  thereto  attached  hereto  as  Exhibit 
B.  but  may  not  be  o^ered  or  sold  by  persons 
doing  business  in  the  United  States  pursuant 
to  interim  relief  granted  and  extended  by  the 
Commission  [see  S3  FR  3338  (February  S, 
1988)  and  subsequent  orders  and  letters  of 
the  Commission):  and 

(6)  If  experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  would 
be  contrary  to  public  policy  or  the  public 
interest  or  that  the  operation  or  execution  of 
the  systems  and  arrangements  in  place  for 
the  trading  of  the  option  products  subject 
hereto,  or  the  exchange  of  information  %vith 
respect  to  such  products,  do  not  warrant 
continuation  of  the  authorization  granted 
herein,  the  Commission  may  modify,  suspend, 
teiminate  or  otherwise  restrict  the 
authorization  granted  in  this  Order,  as 
appropriate,  on  its  own  motion.  In  such  event 
appropriate  arrangements  to  service  existing 
positions  will  be  made. 

This  Order  is  issued  based  on  the 
information  provided  to  the  Commission 
and  its  staff  as  set  forth  herein  and  in 
the  Staff  memorandum.  Any  changes  or 
material  omissions  might  require  the 
Conunission  to  reconsider  the 
authorization  granted  in  this  Order. 

Issued  in  Washington,  DC  on  November 
30,1989. 
Lynn  K.  Gilbert 
Deputy  Secretary  of  the  Commission. 

Exiiibit  A — Option  on  Brent  Crude  Oil 
Future 

Unit  of  Trading:  One  lot  of  1,000  net 
barrels  of  IPE's  imderlying  crude  oil 
futures  contract 

Delivery  Months:  The  first  three 
months  quoted  on  the  underlying  futures 
contract  with  a  new  position  being 
introduced  immediately  on  expiry  of  the 
first  option  month.  Three  months  will 
always  be  quoted. 

Declaration  Date:  Any  trading  day  for 
the  duration  of  the  contract  and  up  to 
one  hour  after  cessation  of  trading  in  the 
spot  month. 

Last  Trading  Day:  Close  of  business 
on  the  3rd  business  day  before  the 
cessation  of  trading  in  the  underlying 
crude  oil  futures  contract. 

Quotation:  US  Dollars  &  Cents. 

Minimum  Price  Fluctuation:  One  US 
Cent  per  barrel. 

Strike  Price  Increments:  Multiples  of 
fifty  cents  per  barrel 

Initial  Margin:  The  initial  margin 
charged  by  the  Clearing  House  for  long 
and  short  options  positions  is  calculated 
with  reference  to  daily  published  risk 
factors  and  the  level  of  initial  margin  for 
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the  related  futures  contract  which  it 
cannot  exceed. 

The  initial  margin  is  reduced  for  all 
options  and  options  futures 
combinations  which  include  offsetting 
positions. 

Options  Price:  The  contract  price  is 
payable  by  the  buyer  to  the  seller  on 
exercise  or  expiry  of  the  option. 
Positions  are  marked — to  market  daily. 

Automatic  Exercise:  Options  that  are 
26  cents  or  more  in-the-money  at  time  of 
expiry  are  automatically  exercised. 

Trading  Hours:  0925-1730  Hours 
inclusive. 

Options  on  Gas  Oil  Future 

Unit  of  Trading:  One  lot  of  100  metric 
tonnes  of  IPE's  underlying  gas  oil 
contract. 

Delivery  Months:  The  first  three 
months  quoted  on  the  underlying  futures 
contract  with  a  new  position  being 
introduced  immediately  on  expiry  of  the 
first  option  month.  Three  months  will 
always  be  quoted. 

Declaration  Date:  Any  trading  day  for 
the  duration  of  the  contract  and  up  to 
one  hour  after  cessation  of  trading  in  the 
spot  month. 

Last  Trading  Day:  Close  of  business 
on  the  3rd  Wednesday  of  the  month 
prior  to  the  month  in  which  notice  to 
deUver  is  given. 

Quotation:  US  dollars  &  cents. 

Minimum  Price  Fluctuation:  5  US 
cents  per  tonne. 

Strike  Price  Increments:  Multiples  of 
US  $5.00  per  tonne. 

Initial  Margin:  The  initial  margin 
charged  by  the  Clearing  House  for  long 
and  short  option  positions  is  calculated 
with  reference  to  daily  published  risk 
factors  and  the  level  of  initial  margin  for 
the  related  futures  contract  which  it 
cannot  exceed. 

The  initial  margin  is  reduced  for  all 
options  and  options-futiu^s 
combinations  which  include  offsetting 
positions. 

Options  Price:  The  contract  price  is 
payable  by  the  buyer  to  the  seller  on 
exercise  or  expiry  of  the  option. 
Positions  are  marked — to  market  daily. 

Automatic  Exercise:  Options  that  are 
$2.51  or  more  in-the-money  at  time  of 
expiry  are  automatically  exercised. 
Trading  Hours:  0915-1724  hours 
inclusive. 

Exhibit  B— Addendum  to  CFTC  Options 
Disclosure  Statement  (CFTC  Rule  33.7) 

The  CFTC  "Options  Disclosure 
Statement,"  a  copy  of  which  is  attached, 
is  modified  as  set  forth  below  to  reflect 
some  particular  features  of  IPE  options: 

(i)  IPE  is  a  board  of  trade  (exchange) 
located  outside  the  United  States  on 


which  certain  options  are  authorized  by 
the  CFTC  for  sale  in  the  United  States; 

(ii)  IPE  options  contracts  have 
provision  for  deferred  payment  of  the 
option  premium,  are  market-to-market 
and  are  subject  to  initial  margin 
requirements.  Consequently,  the  futures 
commission  merchant  ("FCM")  or  a  firm 
granted  an  exemption  from  the  FCM 
registration  requirement  might  not 
require  the  purchaser  of  an  IPE  option  to 
put  up  the  full  premium  at  purchase. 

Although  there  is  provision  for 
deferred  payment  of  premium,  the 
purchaser  of  an  option  is  still  subject  to 
the  risk  of  losing  the  entire  purchase 
price  of  the  option,  that  is,  the  option 
premium  plus  all  transaction  costs. 
Consequently,  before  purchasing  an 
option,  an  individual  should  fully 
understand  the  appHcable  margin 
requirements,  and  particularly  should  be 
aware  of  the  obligation  to  pay  variation 
margin  in  the  case  of  adverse  market 
movement.  Although  the  purchaser  may 
receive  some  accruing  profit  during  the 
hfe  of  the  option,  he  should  be  aware 
that  in  order  to  realize  and  retain  any 
value  from  the  option,  it  will  be 
necessary  either  to  offset  the  option 
positon  or  to  exercise  the  option. 

November  6. 1989. 
Memorandum 

To:  The  Commission. 

From:  The  Division  of  Trading  and 
Markets. 

Subject:  Order  Under  Commission 
Rule  30.3(a)  Permitting  Certain  Option 
Contracts  Traded  on  the  International 
Petroleum  Exchange  of  London  to  be 
Offered  or  Sold  in  the  United  States. 

Recommendation:  That  the 
Commission  publish  in  the  Federal 
Register  this  memorandum  and  approve 
and  publish  the  attached  order 
permitting  option  contracts  traded  on 
the  International  Petroleum  Exchange  of 
London  to  be  offered  or  sold  in  the 
United  States  upon  thirty  days  notice. 

Other  Divisions  and  Offices 
Consulted:  Division  of  Economic 
Analysis,  Division  of  Enforcement. 
Office  of  the  Executive  Director.  Office 
of  the  General  Counsel. 


to  persons  located  in  the  United  States.' 
Specifically.  Rule  30.3(a)  provides  that: 

[NJotwithstanding  any  other 
provisions  of  this  part,  it  shall  be 
unlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  any  foreign  option  until 
the  Commission,  by  order,  authorizes 
such  foreign  option  to  be  offered  in  the 
United  States  *  *  *  .  52  FR  28988. 

In  this  regard,  in  view  of  the  history  of 
abuses  in  the  options  markets  prior  to 
the  imposition  of  the  options  ban.*  the 
Commission  determined  to  phase  in 
foreign  options  on  a  market-by-market 
basis  through  particularized  review  of 
applications  submitted  by  individual 
markets  and  issuance  of  an 
authorization  order,  as  appropriate,  by 
the  Commission.'  In  adopting  the  final 
rules  which  implement  that  procedure, 
the  Commission  stated  that 
notwithstanding  part  30,  which  provides 
a  regulatory  framework  to  govern 
transactions  in  both  foreign  futures  and 
foreign  options,  and  which  has  been  the 
subject  of  extensive  notice  and 
comment,  it  would  be  unlawful  for  any 
person  to  engage  in  the  offer  or  sale  of  a 
particular  foreign  option  product  to  a 
customer  resident  in  the  United  States 
until  the  Commission  specifically 
authorizes  such  foreign  option  to  be 
offered  or  sold  in  the  United  States.*  As 
a  consequence.  Rule  30.3(a)  permits  the 
Commission,  as  stated  in  the  release 
accompanying  the  proposed  rules,  to 
consider,  among  other  things,  its  abihty 
to  determine  whether  or  not  a  particular 
order  has  been  transmitted  to  and 
executed  on  a  foreign  exchange  in 
determining  whether  to  authorize 


I.  Introduction 

On  July  23, 1987,  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  or  sale  of  conunodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  foreign  board  of 
trade.  52  FR  28980  (August  5. 1987). 
These  rules,  which  became  effective  on 
February  1, 1988,  establish,  among  other 
things,  a  regulatory  framework  for  the 
offer  or  sale  of  foreign  option  products 


»  Rule  30.1(b),  17  CFR  3ai{b)  (1988).  define*  ■ 
foreign  option  as  any  transaction  or  agreement 
which  i*  or  it  held  out  to  be  of  the  character  of.  or  it 
commonly  known  to  the  trade  as,  an  "option." 
"privilege."  "indemnity."  "bid."  "offer,"  "put," 
"call,"  "advance  quaranty"  or  "decline  quaranty." 
made  or  to  be  made  on  or  subject  to  the  rules  of  • 
foreign  board  of  trade. 

»  See  51  FR  12104, 12105  (April  8. 1966).  The 
pattern  of  abuses  that  was  characteristic  of  option 
sales  practices  in  the  past  and  which  contributed  to 
the  Commission's  decision  to  suspend  all  option 
sales  in  1978,  Included  the  unavailability  of  data 
necessary  to  permit  a  determination  whether  orders 
for  options  had  in  fad  been  executed.  See  43  FR 
16155  (April  17, 1978). 

»  Although  the  statutory  prohibition  on  the  offer 
or  sale  of  foreign  options  formerly  contained  in 
section  4c(c)  of  the  Commodity  Exchange  Act 
("Act")  has  been  removed,  iee  Future*  Trading  Act 
of  1988,  Public  Law  No.  98-«4,  section  102, 100  Slat. 
3556  (1987),  the  regulatory  prohibition  in 
Commission  Rule  32.11. 17  CFR  32.fl  (1968).  adopted 
pursuant  to  section  4c(b)  of  the  Act  remains  in 
effect 

«  52  FR  28S8a  2899a  Notwithstanding  the 
prohibition  in  Commission  Rule  30.3(a). 
non  =  domestic  exchange  =  traded  options  which  are 
traded  pursuant  to  the  trade  option  exemption  in 
Commission  Rule  32.4(a),  17  CFR  32.4(a)  (1988).  rray 
continue  to  be  offered  or  sold. 
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transactions  in  specific  foreign 
exchange-traded  options.' 

By  letter  dated  June  28, 1989,  the 
International  Petroleum  Exchange  of 
London  Limited  ("IPE").  a  recognized 
investment  exchange  ("RIE")  under 
United  Kingdom  law  which  is  subject  to 
regulatory  oversight  by  the  United 
Kingdom  Securities  and  Investments 
Board  ("SIB").«  requested  that  the 
Commission  authorize  the  offer  or  sale 
of  option  contracts  traded  on  IPE  to 
persons  located  in  the  United  States. 

n.  Recommendation 

The  Division  of  Trading  and  Markets 
("Division")  has  carefully  reviewed  and 
considered  the  application  of  IPE  to 
offer  or  sell  option  products  traded  on 
IPE  in  the  United  States,  in  particular 
addressing:  (1)  The  availability  of 
certain  information  relevant  to 
preventing  abuses  in  the  trading  of  such 
contracts;  (2)  the  arrangements  in  place 
for  monitoring  compliance  with  sales 
practice  obligations;  (3)  the  ability  of 
United  States  customers  to  redress 
grievances  with  respect  to  the  conduct 
of  trading  and  other  offshore  activities 
relevant  to  the  offer  or  sale  of  IPE  option 
products;  and  (4)  the  regulatory 
environment  in  which  such  options  are 
traded. 

The  review  of  IPE's  petition  under 
Commission  Rule  30.3(a)  has  been 
facilitated  by  the  Commission's 
determination  by  Orders  issued  on  May 
15. 1989,  under  Rule  30.10, 17  CFR  30.10 
(1988),  to  exempt  specified  firms  in  the 
United  Kingdom  from  the  application  of 
certain  of  the  Commission's  rules 
governing  foreign  futures  and  option 
transactions  based  on  the  existence  of  a 
generally  comparable  regulatory  system 
in  effect  in  the  United  Kingdom. 
Specifically,  on  May  15. 1989.  the 
Commission  granted  the  Rule  30.10 
petitions  of  the  SIB  and  of  certain  self- 
regulating  organisations  ("SROs"),  i.e., 
the  Association  of  Futures  Brokers  and 
Dealers  ("AFBD").  The  Securities 
Association  ('TSA")  and  the  Investment 
Management  Regulatory  Organisation 
("IMRO").  which  are  responsible  for 
regulating  the  investment  business 
activities  of  firms  which  they  designate. 
In  granting  such  petitions,  the 
Commission  determined  that  the 
requirements  in  Appendix  A  to  part  30, 
"Interpretative  Statement  with  Respect 


*  51  FR  12104. 12105. 

*  See  Section  37  of  the  Financial  Services  Act 
("FSA")  and  Order  of  SIB  dated  April  25, 1968, 
declaring  IPE  to  be  an  RIE  attached  as  Appendix  3 
to  the  |une  28. 1989.  Petition  of  IPE.  SIB  has 
confirmed  that  it  monitors  all  RIEs.  including  IPE, 
for  compliance  with  their  obligations  as  RIEs.  See 
letter  from  M3.  Giltins.  SIB.  to  Andrea  M.  Corcoraa 
Commission,  dated  July  28, 1989. 


to  the  Commission's  Exemptive 
Authority  Under  9  30.10  of  its  Rules."  ^ 
generally  had  been  satisfied  and  that 
compliance  with  the  rules  of  the  SIB 
and/or  the  equivalent  rules  of  the 
relevant  SRO  may  be  substituted, 
subject  to  certain  conditions,  for 
compliance  with  specified  sections  of 
the  Commodity  Exchange  Act 

As  discussed  more  fiuly  below,  based 
upon  its  determinations  with  respect  to 
the  foregoing  matters,  and  subject  to  the 
terms  and  conditions  specified  herein, 
the  Division  recommends  that  the 
Commission  publish  in  the  Federal 
Register  this  memorandum  and  approve 
and  pubhsh  the  attached  Order 
permitting  certain  option  contracts 
traded  on  IPE  to  be  offered  or  sold  in  the 
United  States." 

ni.  Discussion 

Information  Sharing 

Prior  to  the  imposition  of  the  options 
ban  in  1978,  the  ability  of  the 
Commission  to  address  problems  which 
occurred  with  respect  to  the  offer  or  sale 
of  certain  ostensibly  foreign  options  in 
the  United  States  was  impeded  by  the 
inaccessibility  of  information  fi-om  their 
purported  jurisdiction  of  origin.  As  a 
consequence,  in  determining  to  lift  the 
options  ban  with  respect  to  foreign 
products,  the  Commission  indicated  that 
a  primary  consideration  would  be  the 
availability  of  transaction  information.' 

Information  sharing  arrangements 
have  been  the  subject  of  extensive 
discussion  between  the  Commission  and 
the  United  Kingdom  regulatory  bodies  in 
connection  with  the  execution  of  the 
"Memorandum  of  Understanding 
between  the  United  States  Securities 
and  Exchange  Commission  and  the 
United  Kingdom  Department  of  Trade 
and  Industry  in  matters  relating  to 
Securities  and  between  the  United 
States  Conunodity  Futures  Trading 
Commission  and  the  United  Kingdom 
Department  of  Trade  and  Industry  in 


'  Appendix  A  sets  forth  the  elements  the 
Commission  will  evaluate  in  determining  whether  • 
particular  regulatory  program  may  be  found  to  b« 
comparable  for  purposes  of  exemptive  relief 
pursuant  to  Rule  30.ia 

*  See  Exhibit  A  of  the  Order  recommended  herein 
which  contains  the  list  of  option  contracts  and  a 
summary  of  their  terms  and  conditions.  Additional 
IPE  option  contracts  may  be  offered  or  sold  thirty 
days  after  publication  of  the  terms  and  conditions  of 
the  specific  option  contract  In  the  Fadaral  Ragistw. 
The  Division  believes  that  review  of  the  individual 
foreign  option  contracts  should  be  limited  at  this 
time  to  the  regulatory  issue*  discussed  above  and 
should  not  include  an  analysis  of  whether  these 
foreign  option  contracts  would  meet  the 
Commission's  economic  purpose  test  17  CFR 
33.4(8)(5)(i)  (1988),  or  other  criteria  relating  to  the 
specific  terms  and  conditions  of  the  option  contract 
See  17  CFR  33.4. 

*  52  FR  2888a  28968. 


matters  related  to  Futures"  signed  on 
September  23, 1986,  as  supplemented  by 
the  "Memorandum  Relating  to  UK/US 
MOU"  signed  on  November  22. 1988. 
adding  the  SIB  as  a  signatory  to  that 
document,  (hereinafter  collectively 
referred  to  as  "UK/US  MOU").  and  the 
Side  Letter  Relating  to  UK/US  MOU 
("Side  Letter")  entered  into  on  May  15, 
1989,  by  the  SIB  and  the  Commission.  In 
particular,  the  Side  Letter  provides  for 
information  sharing  necessary  to 
monitor  compliance  with  applicable  Part 
30  rules  and  the  terms  and  conditions  of 
any  order  issued  by  the  Commission 
under  Part  30,  including  any  foreign 
option  order  issued  pursuant  to 
Commission  Rule  30.3(a).  In  addition, 
the  Financial  Information  Sharing 
Memorandum  of  Understanding 
("FISMOU")  entered  into  on  September 
1. 1988,  by.  among  others,  the  SIB.  the 
Commission  and  United  Kingdom  and 
United  States  SROs  and  the  Addendum 
to  the  FISMOU  signed  on  May  15. 1989. 
provides  for  routine  and  "as  needed" 
information  sharing  in  connection  with 
the  financial  condition  of  firms  which 
are  exempt  from  compliance  with 
certain  financial  requirements  pursuant 
to  the  FISMOU  and  the  Addendum 
thereto. 

Further,  in  its  June  28. 1989  Petition. 
IPE  has  represented  that  it  is  committed 
to  cooperating  with  United  Kingdom 
regulatory  authorities  by  sharing 
information  with  such  authorities  and 
that,  as  an  RIE,  IPE  is  obligated  to  do  so 
under  the  FSA. »» 

Sales  Practice  Audits 

In  developing  its  pilot  program  for 
domestic  exchange-traded  options,  the 
Commission  specifically  required  as  a 
condition  of  designation  that  the 
contract  market  seeking  approval  of  an 
option  adequately  provide  for  the 
monitoring  and  detection  of  sales 
practice  abuses.**  As  such  abuses 
ultimately  contributed  to  the  banning  of 
options  trading  altogether  in  1978,  the 
Commission  has  indicated  that  any 
options  offered  in  the  United  States 
must  be  subject  to  an  adequate  sales 
practice  audit  program,'*  In  this 
cormection,  IPE  represents  that  under 
the  FSA,  SIB  or  the  SRO  to  which  a 
specific  firm  belongs  is  responsible  for 
establishing  sales  practice  rules  and 
monitoring  compliance  with  such  rules. 
Specifically,  IPE  represents,  and  the 


**  See  PSA.  Schedule  4,  paragraph  S  and 
Appendix  3  to  June  28. 1988  PetitioQ  of  IPE,  to  which 
is  attached  a  Memorandum  of  Understanding 
between  SID  and  IPE. 

>■  5m  48  FR  54500.  54502  (November  3. 1981). 
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CommiflsioD  staff  determined  in 
coonectioB  with  its  review  of  die 
relevant  Ride  30.10  petitions,  that  SB, 
AFBD.  TSA  and  ^IRO  each  has  sales 
practices  rules  which  addiess.  without 
limitation,  cnstomer  complalats, 
supenrisioa  of  employees  and  accounts, 
solicitation,  ooti5caMon  of  discipfinaiy 
actions,  risk  cfisclosure,  coatejats  of 
customer  accounts,  (fiscre^jonaiy 
accounts  and  misleadiag  advertising." 
Further,  SIB  and  the  SROs  have  rules 
relating  to  "best  executioB."  These  rales 
are  intended  to  prevent  a  firm  from 
taking  advantage  of  a  customer's  order, 
whether  for  its  own  account  or  for  that 
of  another  customer.  For  exaiaple.  SIB 
Conduct  of  Busioess  Rule  5.15 
establishes  the  pnorities  to  be  gives  to 
customecs'  ord^  ia  instance^  where  a 
fim  aisG  is  trading  for  its  own  acoouBt 

AdditwoaJiy.  the  S£B  and  United 
Kingdom  SROb  have  procedures  for 
conducting  sales  practice  aadits  of  firms 
in  Ihe  United  Kingdan  selling  IPE 
optioM  iibo  die  United  State*. '-^  hi 
partionlai,  ooder  part  15  of  SIB** 
Condaet  al  Business  Rules,  fims  are 
required  to  establisi)  and  matatatn 
written  rules  and  compliance 
procedures  to  eneore  compliance  with 
the  requirements  of  the  FSA  and  the 
rules  or  regulations  made  by  SIB  onder 
the  FSA.  SUB  has  established  a  direct 
regulation  division  to  maintain 
continuous  oversight  widi  respect  to 
fims  wUch  it  has  authorized.  As  a 
condition  of  recognition  by  SIB  as  an 
SRO,  the  SRO  must  demonstrate  to  SIB 
that  it  has  rules  relating  to,  among  other 
things,  protection  of  investors,  the 
monitoring  and  enforcement  of 
coopliaace  with  its  rules  and  die 
pronotioa  and  maintenance  of  high 
standards  «f  integrity  and  fair  dealing 
which  provide  protection  to  investors 
"at  least  equivalenr  to  that  provided  by 
SIB  under  its  niles.  Also,  the  National 
Futures  Association  ("NFAn  has 
confirmed  by  letter  dated  August  16, 
1989  that  the  sales  practices  of  fhms 
located  in  the  United  States  engaged  in 
such  activities  will  be  awfited.** 


"  See  rule*  of  SIE  AFBO.  TSA  and  IKffiO  at 
dinnmtd  in  StaH  Memoranifa  dated  May  S.  ISW 
recomoMnAag  thai  flw  Comaiaaiaa  ^aat  Am  Bule 
aaiO  petitian  el  the  above  teftnmotA  aililiaa. 

'*  On  Jaauary  M.  1988.  tha  Commiftauia  approved 
amendmanU  to  NFA's  Bylawa  and  the  adoption  of 
new  Bytawi  to  provide  for  tiie  TCfaiatioB  of  ^ 
forei^  future*  and  option  activitiej  of  NFA 
memben  and  aasociates.  By  letter  dated  Augual  IS. 
laaa,  from  Daniel  A.  DriacoU.  Vice-Pretident  of 
Nf  A.  to  Aadrea  M.  Corcoran.  Cammiaiion.  NFA 
confirmed  that  arrangement*  have  t>een  aaade  to 
provide  sale*  practice  audit*  of  Grma  ia  the  Doited 
States  seftng  fK  opthme. 


In  conjunction  with  the  SROs'  sales 
practice  programs,  IPE  conducts  daily 
surveiOance  of  both  its  members  and  the 
mailcet  ffE  has  represented  that  its 
surveillance  priKedures  encompass  the 
following:  •• 

Description  of  the  Surveilianoe 
Proceduree  of  the  IPE 

The  Sunrettiance  of  both  the  members 
and  ttie  market  is  carried  out  under  the 
cooniination  of  the  Compliance  Officer 
of  PPEJ.  The  objective  of  the 
surveillance  is  to  ensure  that  a  fair, 
orderly  and  secure  market  is  maintained 
in  accordance  with  IPE  rdes  and  the 
requirements  of  the  PSA  and  the  SIB. 

Floor  SurveiUonce 
The  day  to  tiay  surveillance  of  floor 

trading  is  carried  out  by  the  Floor 
Operations  Manager  and  his  staff  to 
ensure  that  the  IPE  trading  procedures 
and  the  IPE  rules  are  complied  wiA. 

Fmanciai  Integrity 

Tbe  financial  integrity  of  roBwhen  is 
maintained  by  both  the  IPE.  AFBD  and 
[the  International  Commodities  Clearing 
House  Ud  r'lCCH'jJ.  Members  are 
required  to  suhmit  annual  audited 
accounts  to  the  ffE  together  with  more 
frequent  returns  to  AFBD  and  ICCH.  The 
IPE  has  agreemeRts  «vith  both  these 
bodies  to  report  to  \iPE\  problems  of  a 
financial  nature  to  do  with  the  IPE 
meaabers. 

The  level  of  initial  naig^a  to  be  called 
from  clients  is  set  by  the  Board  of 
DirectoTS  of  the  IPE  in  close  ooosultation 
with  [ICCH].  Should  there  be  vkilest 
changes  in  price  or  volatility  then 
[ICCH]  or  [IPE]  may  initiate  an  intra  day 
margin  calL^* 

The  size  of  a  member's  open  position 
is  raoaitoned  daily  by  the  IPE  and 
independently  by  [ICCH]  to  ensure  there 
are  no  undue  concentrations  of  positions 
on  either  options  or  futures 
contracts.  *  *  * 

[IPE]  is  in  close  contact  widi  (KXIH] 
on  matters  concerning  trading  positions. 


>•  See  Appendix  S  ta  fme  as.  IflSO  Pet: tioo  of  IPC: 
see  alio  EPE  Floor  CHMratiaa*  Manual  sufaniMad 
with  letter  dated  October  «.  MSB  from  Graham 
Wright.  IPE,  to  Andrea  M.  Corcoraa.  Cowan iaataw 

"  in  Ma  Manectkn.  Ve  hM  atatod  thafc 

The  Mtial  mmnfm  called  by  KXH  i*  prudently  aet 
In  acoerdaace  wtrii  canent  dtofly  fluctuationa. 
ShouM  Ibe  priee  of  a  contract  move  (up  at  down)  to 
aaeh  a  degree  «•  to  aubstafitisHy  n&ooe  (he  level  of 
cover  provided  by  Aie  iniHal  tnarfm  Hm  thia  would 
l>e  deeuied  a  violent  awvement  in  price. 

Option  premituna  are  determined  by,  among  other 
things,  (he  volatility  of  the  underlying  mariet.  Thus 
if  the  TolatiHty  (implied  or  historic)  moved  nrch  that 
the  cover  provided  by  fte  initial  margin  on  the 
option  preraitmi  (was)  *ab«t«ntiatty  reduced  then 
thi*  would  be  deeined  a  violent  change  in  volstitity. 

See  letter  dated  October  9, 1989  from  Crahaa 
Wright  IPE,  to  Andrea  M.  Coroiraa.  Commiaaioo. 


expires,  deliveries,  margin  levels  etc. 
and  also  invites  a  director  of  ICCH  to 
attend  all  of  its  Board  meetings. 

The  IPE  Compliance  Officer  is  a 
member  of  the  Joint  Exchajqge 
Committee  of  oompliance  officers.  The 
Commiltee  conot>t<'  of  die  Complianoe 
Officers  of  all  the  London  futures 
exchanges  where  compliance  issues  are 
discussed  and  aired  and  if  appropriate 
formulated  ka  joint  implementation. 

In  addition  to  the  foregoing.  IPE  has 
described  its  trade  refMXIing  and  time 
stamping  procedures  as  follows: 

The  IPE  supervises  and  regulates 
traiitag  ia  enei>gy  futures  and  options 
coB^vcts  through  the  operation  of  a 
conventional  "Open  outcry — Pit 
System  "  of  execution.  The  ttadiog  cyde 
basically  fails  into  three  distinct  phases: 
pre-trade,  points  of  trade  and  post  trade 
activity  and  is  managed  by  the 
operation  of  three  main  systems. 

1.  The  Floor  Procedares. 

[IPE  has  issued  a)  detailed  oianual. 
promulgated  finm  said  having  equal 
status  in  terms  of  enforcement  with 
[IPEj  Rules.  Tbe  Floor  Procedures 
establish  a  standardised  code  of 
practice  and  conduct  relative  to  the 
receipt  and  administration  of  orders,  the 
market  terminology  and  methodology  to 
be  used  in  publicly  quoting,  accepting, 
confirming  and  reporting  business 
executed  and  the  after  hwde 
management  of  business  processing 
leading  to  the  receipt  of  a  matched  trade 
by  [ICCH],  from  which  the  fmal 
allocation  registration  and  guarantee  of 
business  can  be  effected.  The  Floor 
Procedures  also  cover  other  trade 
support  activities,  particularly  trade 
(fispute  resolution,  disciplinary  and 

certain  emergency  fall  back  procedures 

*  *  * 

2.  The  Price  Reporting  System 
C'PRS"]. 

TTie  purpose  of  Ae  ffE  "FRS"  Is  to 
provide  members,  staff  and  market 
users  with  a  real  time  display  of  price 
quotations  (bids  and  offers)  and 
transaction  levels  both  on  and  remote  to 
the  market  floor,  in  support  of  the  pre- 
trade  and  point  of  trade  activity.  TTie 
system  achieves  its  purpose  by 
disf^aying  on  screen  and  electronic  wall 
boards,  located  on  the  market  floor, 
formats  of  continuously  updated 
quotations  and  transaction/volaae 
information. 

At  the  same  time  the  data  flow  (un- 
edited) is  transmitted  via  aa  agency 
quote  vendor  system  *  *  *  to  all  major 
international  quote  vendors,  from  whtmi 
all  market  users  and  other  iaterested 
parties  may  gain  easy  access  to  current 
market  btformation.  The  responsibility 
for  "PRS"  input  and  the  quality  control 
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of  the  information  carried  is  vested  in 
[IPE]  staff,  wHho,  as  independent 
observers  of  the  trading  activity,  have 
supervisory  powers  to  enforce  and 
ensure  compliance  with  all  floor 
procedures  and  may  rule  invalid  and 
therefore  eliminate  all  false  or  erroneous 
Information  at  source.  In  addition  to  the 
real  time  display  and  data  feed,  the  IPE 
"PRS"  also  includes  on  a  daily  basis  a 
retrievable  data  file,  commonly  referred 
to  as  a  'Time  4  Sales"  record  TTiis 
facility,  is  regarded  as  a  "Pubhc" 
document  and  in  addition  to  its 
availability  to  operations  staff  and 
compliance  offices  for  the  purposes  of 
trade  analysis  and  dispute  resolution 
function,  is  also  available, 
imconditionally,  to  members,  non- 
members,  clients  and  prospective  users 
of  [IPE]. 

3.  The  Trade  Matching  System 
("TMS") 

[The  purpose  of  'TMS'J  is  to  match, 
(in  real  time),  the  Independent  sellers 
and  buyers  of  all  transactions  executed 
on  [IPE]  and  to  transmit  to  [ICCH's] 
central  computer  a  continuous  stream  of 
matched  trades  for  subsequent 
allocation,  registration  and  guarantee. 
Apart  from  this  primary  function  "TMS" 
also  serves  to  identify  in  real  time  those 
transactions  which  may  for  certain 

reasons  be  subject  to  error  or  dispute 

•  •  • 

4.  The  Execution  cycle  of  a  typical 
client  order  through  the  IPE  market  is  as 
follows: 

(i)  [T]he  details  of  any  client  order 
must  be  recorded  on  an  order  slip,  and 
the  order  slip  must  then  be  time- 
stamped. 

(ii)  As  a  minimum  requirement  the 
following  details  must  be  clearly 
recorded:  Contract  type,  delivery  month, 
quantity,  price  and  instruction  whether 
to  sell  or  buy.  In  traded  options  the 
relevant  exercise  or  strike  price, 
together  with  additional  contract 
designation  relative  to  Call  or  Put 
options  must  also  be  shown.  Upon 
completion  the  order  may  either  be 
physically  carried,  declared  by  voice 
caU  or  hand  signalled  to  a  qualified 
trader  in  the  appropriate  pit 

(iii)  Consistent  with  standard  market 
terminology  the  order  will  then  be^ 
quoted  and  executed  with  relevant  data 
being  input  to  the  "PRS"  by  independent 
[IPE]  officials.  Upon  execution  of  the 
order  the  trader  will  note  details  of  the 
trade  and  his  counterparty  onto  a  dual 
purpose  trading  card/clearing  [slip] 

*  *  *  [A]  copy  of  the  slip  must  be 
submitted  for  entry  into  'TMS"  no  later 
than  15  minutes  after  the  recording  of 
the  first  transaction  on  the  slip.  The 


manual  recording  of  the  time  [to  the 
minute]  ^*  of  each  transaction  upon  the 
slip  is  a  mandatoiy  requirement  of  [IPE]. 

The  details  of  all  trades  recorded  on 
the  transaction  slip  are  entered  and 
timed  into  the  "TMS"  which 
continuously  matches  purchase  and  sale 
slips  throughout  the  business  day  *  *  *. 

(iv)  For  the  purpose  of  audit  and/or 
compliance  inquiry,  members  are 
required  to  retain  all  trader  cards/slips 
and  order  slips  for  a  minimum  period  of 
6  months.  [IPE]  similarly  retains  on  site 
all  clearing  slips  for  1  month  prior  to 
archiving  for  retrieval  within  24  hours 
notice,  sill  slips  for  the  previous  2  years. 

5.  The  capacify  and  performance 
criteria  of  the  Trade  Supervision 
procedures  and  systems  are  constantly 
monitored  and  upgraded  In  this  context 
it  is  proposed  to  add  the  following 
refinemenU  to  "PRS"  and  "TMS"  wldiin 
the  next  6  months. 

(i)  An  upgraded  'TMS"  facility  to 
incorporate  trade  allocation  in  addition 
to  trade  match  at  floor  level,  together 
with  improved  mismatch  display  and 
inquiry  formats. 

(ii)  The  introduction  of  a  combined 
video  and  audio  pit  surveillance  system 
to  support  the  "PRS"  and  Time  and 
sales  activities. 


Dispute  Resolution 

The  availability  of  a  forum  to  address 
complaints  with  respect  to  trade 
execution  is  relevant  to  any 
determination  to  lift  the  ban  on  foreign 
option  products.  This  is  because  the 
provision  of  such  a  forum  evidences  the 
relevant  foreign  jurisdiction's  intention 
to  afford  practical  mechanisms  to 
address  complaints  originating  with 
customers  not  located  in  that 
jurisdiction  and  to  assure  a  fair  trading 
environment. 

In  recommending  that  the  Commission 
grant  the  Rule  30.10  petition  of  SLB, 
AFBD.  TSA  and  IMRO.  die  Staff 
Memoranda  dated  May  5, 1989  noted 
diat  Sm  and  each  of  die  United 
Kingdom  SROs  have  procedures  for 
dispute  resolution  to  redress  customer 
complaints.  However,  to  facilitate  a 
customer's  access  to  a  dispute 
resolution  forum,  the  Commission 
granted  Rule  30.10  relief  subject  to  the 
condition  that  each  United  Kingdom 
firm  consent  to  participate  in  NFA's 
expanded  arbitration  program  to  cover 
disputes  between  United  States 
customers  and  non-NFA  member  foreign 
firms  in  connection  with  transactions 
subject  to  part  30.  Such  consent, 
however,  is  subject  to  NFA's  stated 


policy  to  reject  any  request  for 
arbitration  involving  a  claim  arising 
primarily  out  of  delivery,  clearing, 
setdement  or  floor  practices  on  any 
foreign  exchange.  Further,  United 
Kingdom  firms  may  require  their  United 
States  customers  to  first  exhaust  certain 
mediation  or  conciliation  procedures 
made  available  in  the  United  Kingdom 
prior  to  initiating  an  NFA  arbitration 
proceeding.'* 

In  its  June  28, 1989  Petition.  IPE  states 
that  its  arbitration  rules  in  section  H 
provide  for  the  compulsory  referral  of 
disputes  arising  out  of  any  IPE  contract 
to  IPE  arbitration.  Its  Petition  further 
states,  however,  that  rule  144(g]  of  its 
arbitration  rules  provides  that  IPE  may 
nevertheless  determine  that  "another 
arbitration  tribunal  has  jurisdiction  over 
the  dispute  and  that  the  dispute  shall  be 
referred  to  that  tribimal."  »*»  In  this 
connection.  IPE  has  clcuified  its  position 
regarding  a  United  States  customer's 
access  to  an  arbitration  forum  as 
follows: 

[IPE'g]  position  is  that  where  the  dispute 
arises  primarily  out  of  delivery,  clearing, 
settlement  or  floor  practices,  IPE  would 
normally  retain  jurisdiction.  In  other  disputes. 
IPE  would  consider  declining  jurisdiction  if 
arbitration  by  some  other  body  [e.g.  NFA  or 
AFBD)  was  available  and  seemed  more 
appropriate.  •' 

Where  the  dispute  does  not  arise  primarily 
out  of  delivery,  clearing,  settlement  or  floor 
practices.  IPE'i  position  on  arbitration  is  such 
that  a  [United  States]  ciutomer  may  elect  the 
forum  in  which  he  desires  to  arbitrate.  NFA 
or  United  Kingdom  arbitration.** 

IPE's  arbitration  program  is  fully 
available  to  United  States  customers  of 
IPE  members.  The  rules  envisage  that 
the  parties  to  the  dispute  may  not  be 
located  in  the  United  Kingdom  and 
generally  provide  for  written 
submissions  by  the  parties.  Although 
rule  146  provides  for  the  possibility  of  a 
viva  voce  (that  is,  oral)  hearing, 
paragraph  (i)  of  rule  146  gives  the 
arbitrators  discretion  to  refuse  such  a 
hearing  and  to  decide  the  case  on  the 


**  See  letter  dated  October  9, 19BS  from  Gtaliain 
Wright  IPS.  to  Andrea  M.  Corcoran.  CommiaahML 


■*  The  United  Kingdom  mediation/concilia tion 
and  arbitrabon  program*  were  examined  in 
connection  with  the  issuance  of  the  Commiasion'i 
Rule  30.10  Orders,  and  NFA'*  new  international 
arbitration  pn>gram  wa*  reviewed  In  connection 
with  the  Commiaaion'a  approval  of  amendment*  to 
NFA'*  rule*  which  became  effective  on  June  12, 
1969. 

■*  See  alio  Appendix  2  of  the  |une  28. 1988 
Petition  of  IPE.  which  contain*  tPE  rulebook.  and 
letter  dated  September  19. 1989  from  Graham 
Wright,  IPE.  to  Jean  A.  Webb.  Commiaaion. 
transmitting  recent  amendment*  to  IPE  rule*. 

*■  See  letter  dated  October  S  1989  from  Graham 
Wright  tPE.  to  Andrea  M.  Corcoran.  Commiaaiott. 

•*  See  letter  dated  October  18. 1988  from  Graham 
Wright  IPE.  to  Jana  C  Kang.  Commisstoa 
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basis  of  wiittfla 
connadian. 


•tatod:** 

That  M  would  expect  1u  aitdtraton  to  take 
into  aoconnt  the  practicaAty  and  cost  of 
attendance  at  a  hearing  by  a  party  not 
lontadlB  ne  United  Kingdon.  in  audition, 
l^^q^mld  expect  areitraton  to  take  irrto 
■cooart  any  reqweat  fsade  by  either  party  for 
■  hMfiiB  wUh  or  without  witneMes  matte  pn 
accoMnca  wMi  VE  Rile  IMPB  iM*  later 
than  14  days  after  lodgement  of  the  etatenent 
ol  ddtaBse  and  the  aeed  to  avoid  tnlutica 
and  to  enson  ifaot  a  fair  nting  can  be  given. 

In  any  event  a  party  need  not  appear  at 
the  hearing  in  person  but  may  be 
represented  by  any  a^ent  engaged  in  the 
business  of  finance.** 

Faikve  by  ac  0^  raefiibef  to  refer  or 
to  participate  ia  the  reference  of  a 
dispnte  to  arbitratian  or  to  eoaiply  with 
an  avt^ani  made  against  him  is  a 

iii»ri^inawj  offeOM  which  SUy  ICSoh  iS 

such  membo^s  to^ienBioa  or  expalsion 
from  IPE.'*  The  pvty  obtaining  an 
award  in  his  favor  may  obtain  a 
judgment  in  any  court  of  competeot 
jurisdiction  to  eoiarce  the  award.  The 
decisioo  of  the  arbitrators  wriU  be  final 
bat  a  party  may  refer  an  issue  to  the 
Hi|^  Gaurt  fai  England  vrith  dte  Court's 
leave  on  a  point  of  iaw,  on  the  grounds 
that  the  arbitrators  engaged  in  improper 
conduct  during  the  proceedings,  the 
award  was  improperly  procmed  or  on 
certain  other  bases. 

Regulatory  Eavifoameat 

Wlien  options  were  originally  banned 
in  the  United  Slates,  they  had  not  been 
subjected  to  a  full  regulatory  progiaaL  It 
is  appropriate,  therefore,  to  inquire  as  to 
whedier  the  market  which  proposea  to 
offer  option  products  in  dw  United 
States  has  a  regulatory  structure  which 
addresses  maricet  integrity  and  the  sales 
practices  of  firms  doing  optiom  business 
wfth  United  States  finns  or  ctistomers.** 
This  review  is  for  the  porpose  of 
establishing  the  existence  of  a 
supervised  marketplace  and  does  not 
constitute  a  comparability  analysis  of 
the  nattu%  required  under  Rule  30.10  for 
certain  t)Aer  relief  the  Commission  may 
accord  under  its  foreign  futures  and 
option  n^es."  The  United  Kingdooa 


••  SaefaMtr dated  Odohara  ISSS  fr«a  Cca^B 
Wright  IFK  to  Aodraa  M.  Corcoran,  Comminioa. 

**  Sse  m  tvIm  4  J  and  131. 

**  Although  (he  CominUsuai  kaj  a«t  indioatad  «a 
intention  ta  nwtew  the  lenn*  aaii  rnnriilione  at 
foniga  option  ycoducta.  tee  S.  Re^  Na  3a.  87tfa 

Cofw.  2d  See*.  45-16 11082).  the  P niiiiaaii't 

euthocily  with  wprnt  to  ophone  ia  pteaaqt 

"52  fr; 


regulatory  ayatera  mder  the 
Sorices  Act  however,  was  the  sot^eot 
af  detailed  aautiny  daring  tfw 
Caaanaasion's  ooasideratioa  «f  ttie 
petitions  sobnittod  by  SIB.  AFBD,  T8A 
and  IMRO  oa  behalf  of  desfgnated  f!nM 
for  relief  from  the  application  of  certain 
Commisaton  rales  under  ConariesioB 
Rule  36.10.  Ia  reviewing  each  petiHons, 
the  Conimission's  staff  examined, 
among  odier  diings,  die  regulation  of 
United  Kingdom  RSs.  incioding  ffC  In 
addition,  in  comection  with  fliis 
petidon,  Sffi  has  confmned  tiiat    ' 

In  iaauing  any  Order  pursuant  to  sectiaB  37 
of  the  Pinancial  Services  Ad  1988  declailiig 
an  exchange  to  be  a  recognized  investment 
exchange  ('1QE"),  ttie  SecuritJes  and 
Inveatments  Board  ("SIB")  HT»»t  tietennioe. 
amaagotiter  things,  that  auch  an  exdiange 
has  adnfanlc  araangenienls  and  reavuoes  far 
tlia  effective  monitanng  and  enfcnemaal  af 
compliance  with  its  rules. 

In  coaaection  wnth  the  foregotag,  as  Ifee 
United  iCii^gdom  authority  with  superviaaiy 
responsibilities  over  RIEs.  tlie  SIB  confinns  to 
the  Commodity  Futures  Trading  Commission 
that  it  monitors  all  lUEs  for  compliance  widi 
their  obligations  as  RIEs.** 

Further,  Coimnission  staff  analyzed 
the  nies  of  S6>,  AFBD,  TSA  and  IMRO 
as  they  related  to  fitness  review  or 
qualifications  of  persons,  minimum 
financial  requirements,  protection  of 
customer  funds,  recordkeeping  and 
reporting  requirements  and  sales 
practice  and  compliance  standards.  The 
Staff  Memoranda  dated  May  5, 1089 
concluded  that  sid>)ect  to  the  terms  aad 
conditions  recooBiended  therein,  the 
systems  and  rules  in  effect  in  the  United 
Kingdom  afforded  protections 
comparable  to  those  ia  effect  ki  the 
United  States. 

The  only  aiatter  of  note  ia  oanBection 
with  IPE's  petition  under  Ruk  30^aJ 
which  was  not  considered  in  the  context 
of  the  CoBunisskm's  consideration  of  die 
Rule  30.10  petitions  of  the  SIB,  AFBD. 
TSA  and  IMRO  relates  to  the 
requirement  that  any  firm  which  offers 
or  sells  any  such  IPE  option  product 
must  provide  tiie  Coamussicn's  options 
risk  disclosure  statement  in  Ride  33.7. 

The  CoBunisaiaa  stated  ia  granting  the 
Rule  30.10  petitions  of  SIB.  AFBD,  TSA 
and  IMRO  that  in  considering  any 
petition  requestkig  that  United  Kii^dcnn 
option  products  saibiect  to  Part  30  be 
approved  for  ofier  or  sale  to  castomers 
resident  ia  the  United  States,  the 
Commission  woaki  asseaa  the  de^ve  to 
which  the  United  Kingdom's  ofitions  risk 
discknure  statement  addnsaca  the  same 
matters  as  tkoae  set  forth  in  the 
Comndsaiae'a  opticoa  risk  dssdosure 


statement  in  deterafanng  whether  the 
United  fOnsdoB's  alalment  may  be 
•ubaMatad  far  fha  taagaafa  In 
Cominhaloa  Xnla  3S.T.  Hm  Ohialon  has 
reviewed  the  fcnaial  rtikdteslaaan 
stateaMate  fa^uhiad  to  ba  fnvldad 
■SMler  the  rrdes  of  Sffi  and  the  United 
Kingdom  SRC's  **  and  beUevaa  ^t  the 
risks  addressed  in  such  diadaava 
statements  in  connection  wftfi  option 
transactions  are  not  as  cowprehensrve 
as  the  risk  disclosures  contained  in 
Commission  Rule  33.7.  Accordingly,  the 
Division  pecommends  that  die 
Commiaaioa  reqaire  as  a  condition  of 
granting  VE'a  petition  diat  any  firm, 
including  a  firm  in  the  United  Kingdom 
granted  relief  under  Rale  saiO,  provide 
customers  resident  in  the  United  States 
with  the  options  risk  disclosure 
statement  required  by  Rule  33.7.  That 
disclosure  document  contemplates  that 
the  full  premtom  for  the  option  will  be 
paid  by  the  customer. 

However,  ril  ofUkai  contracts  traded 
on  VE  are  desigiied  Mrith  a  provision  for 
deferred  payment  (on  exercise  or 
expiry)  of  the  option  premium  rather 
dian  payment  at  purchase.**  In  this 
connection,  IPE  has  represented  that  in 
order  to  maintain  prudent  cover  against 
the  risk  of  loss  in  option  positions,  a 
Sfstem  of  margining  supports  the  form 
of  contract  T)^  system  is  similar  hi 
principle  and  practice  to  that  used  for 
futures  contracts,  and  involves  three 
elements: ' ' 

(i)  Daily  revalaation  of  positions 
(marking-to-market)  resulting  in  positive 
or  negative  variation  margin; 

pi)  Initial  margin  calculated  to  provide 
protection  against  short  term  position 
risk; 

(iii)  Fufl  'ntegration  with  the 
margining  of  related  futures  contracts. 

The  form  of  (he  option  contract  and 
associated  maj:gining  do  not  affect  the 
"traditional"  characteristic  of  purchased 
options  in  that  the  TnaYi«iiin  potential 
loss  is  limited  to  the  price  of  the  option 
[i.e.  premium). 

In  the  staff  memorandum  dated 
August  30, 19t9  recoauaeadiog  that 


M£.GMkM,aBL 

datadMrSB. 


M. 


••  See  SIB  Conduct  of  Baetoeea  Riilaa  t-tStSM 
end  4.ia(3)  and  AfBO  Rulee  MS.1  aad  &4i.4. 

•0  By  lelten  dated  |uly  11  and  27.  isea,  Iba 
Chicago  Board  of  Trade  and  the  Chicago  Mercantile 
Enrfrange.  respectively,  petitioned  the  Conunissian 
iW  nani  af  CoaiBawian  Regubtioo  33.4(a)t2).  17 
CFR  aS4(a)(2)ilMSi.  wbtch  reqalret  the  foil 
pajmanl  xif  liie  pntnium  ui  fnnnar-tijM  wuli  iba 
purchate  of  a  domeatic-exchange  traded  option.  On 
MaKh  14.  ISSS.  the  Comaiission  pabtiahed  a  Notice 
of  PetitiaB  far  Rtaanaldag  aad  a  lavMSl  fsr 
Commeata  to  delate  Coauaiaaiaa  Ragiiaaaa 
3a.«(a)(2)  io  arder  «e  permit  the  developaanl  of 
"faturat-styk  margining"  of  oommodity  options.  M 
FR  llttSO-iareh  IT.  iseS). 

•  <  Sae  |me  SS.  IS89  Faetiaa  «r  m. 
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London  International  Financial  Futures 
Exchange  ("LIFFE'l  option  products  be 
approved  imder  Commissicm  Rule 
30.3(a).  the  stafl'  summarized  a 
supplement  filed  by  UFFE  whidi 
described  the  main  benefits  of  the 
option  margining  system  operated  by 
ICCH  in  respect  of  LIFFE  options.*"  \P& 
has  represented  that  ICCH  operates  the 
same  system  of  margining  in  respect  of 
IPE  options."  A  summary  of  the  UFFE 
supplement  is  set  forth  below: 

— Improved  utilisation  of  funds  and 
cash  flow. 

As  for  futures  contracts,  the  buyer  of 
the  option  contracts  does  not  need  to 
pay  the  full  price  at  the  time  of 
purchase,  and  the  daily  variation  margin 
results  in  improved  cash  flow. 

— Profits  made  available  without  the 
need  for  early  exercise. 

Cash-flow  problems  are  reduced 
where  opticms  are  used  in  hedging 
strategies  in  conjimction  with  fntives  or 
other  options.  By  making  available 
profits  through  daily  variation  margin, 
there  is  less  likely  to  be  a  need  to 
liquidate  a  position  for  reasons  of  cash 
flow  rather  than  risk — an  important 
advantage  at  times  of  major  market 
movements,  such  as  occurred  in  October 
1987. 

— ^Encouragement  of  risk-management 

Major  users  have  commented  that 
dfdly  variation  margin  assists  them  in 
monitoring  profit  and  loss,  and  (the 
Exchange]  believes  that  this  has  proved 
to  be  a  significant  benefit  This  is 
consistent  with  what  happens  with 
futures  contracts  and  builds  on  that 
experience. 

— ^Appreciation  by  users  of  the  risks 
involved  in  option  trading. 

A  positive  feature  is  that  option 
margining  discourages  the  naJced  writing 
of  options  ...  as  the  seller  is 
prevented  bom  using  options  to 
generate  immediate  cash  in  order  to 
avoid  problems  elsewhere. 

In  coimection  with  the  foregoing,  in 
order  to  ensure  that  customers  in  the 
United  States  solicited  to  trade  an  IPE 
option  contract  understand  that  IPE 
permits  the  deferred  payment  of 
premium  on  such  product  the  Division 
further  recommends  that  the 
Commission  require  as  a  condition  of 
issuing  the  Order  attached  hereto  that 
firms  provide  the  Addendum  attached  to 
that  Chder  as  Exhibit  B  if  they  elect  not 
to  collect  the  full  premium  as  margin 
from  customers  at  the  time  of  purchase. 


IV.  Conclusion 

Based  upon  the  foregoing,  the 
representations  of  IPE  contained  in  its 
letter  dated  ]une  28, 1968,  as 
supplemented.  SIB's  letter  dated  July  28, 
1988  confirming  that  it  monitors  IPE  for 
compliance  with  its  obligations  as  an 
RIE,  the  issuance  by  the  Commission  of 
Rule  30.10  petitions  to  SIB,  AFBD,  TSA 
and  IMRO  on  May  15. 1989,  the 
existence  of,  among  other  things, 
information  sharing  arrangements  as 
discussed  above  and  pursuant  to 
Commission  Rule  30.3(a),  the  Division 
recommends  that  the  Commission 
publish  in  the  Federal  Regbter  this 
memorandum  and  approve  and  publish 
the  atiached  Order  authorizing  tiie  offer 
or  sale  in  the  United  States  of  options 
traded  on  IPE  subject  to  the  following 
terms  and  conditions: 

(1)  Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereimder,  that  no  offer  or  sale  of  any  IPE 
option  product  in  the  United  States  will  be 
made  until  thirty  days  after  publication  in  the 
Federal  Register  of  notice  specifying  the 
partictilar  option(B]  to  be  offered  or  sold 
pursuant  to  the  Order 

(2)  That  SIB  and  IPE  represent  that  IPE  is 
an  RIE  under  the  PSA  and,  as  such,  is  subject 
to  regulatory  obligations  tmder  that  Act.  that 
transactions  on  IPE  in  the  IPE  option(s) 
referenced  in  the  Federal  Register  notice  thrill 
be  subject  to  the  rules  of  IPE  and  that  SIB 
and/or  IPE  will  provide  the  Commission  with 
information  as  to  all  material  changes  thereto 
promptly; 

(3]  That  options  on  futures  on  stock 
Indices  '*  and  options  on  futures  on  foreign 
government  debt  securities  **  will  not  be 
permitted  to  be  offered  or  sold  absent  certain 
additional  procedures; 

(4)  That  options  traded  pursuant  to  the 
Order  may  only  be  oRset  on  IPE  or  another 
market  with  respect  to  which  the  Commission 
has  issued  an  order  under  Commission  Rule 
30.3(a)  authorizing  its  option  products  to  be 
offered  or  sold  in  the  United  Statea: 

(5)  That  options  traded  pursuant  to  the 
Order  may  only  be  offered  or  sold  by  persons 
registered  in  the  appropriate  capacity  under 
the  Commodity  Exchange  Act  or  by  persons 
who  have  been  granted  an  exemption  from 
registration  under  Rule  30.10  based  on 
comparability  of  regulation,  provided  such 
persons  also  provide  customers  resident  in 
the  United  Statea  with  the  options  ridt 
disclosure  statement  in  Commiasioa  Rule  337 
and,  if  the  persona  elect  not  to  collect  tlie  full 
premiimi  for  the  contract  as  margin  from  the 
customer  at  the  time  of  purchase,  the 
Addendum  thereto  attached  to  tiie  Order  as 
Exhibit  E  but  may  not  be  offered  or  sold  by 
"persons  doing  business  in  the  United  States 
pursuant  to  interim  relief  granted  and 
extended  by  tlM  Conuniasion  (see  53  FR  3338 


(Feb.  5, 1068)  and  8ut>sequent  orders  and 
letters  of  the  Commission);  and 

ySt]  11  expeneftoe  demonstrates  that  tin 
continued  effectiveness  of  the  Order  Mrouki 
be  contrary  to  public  policy  or  the  public 
interest  or  that  the  operation  or  execution  of 
the  systems  and  ajTaageBtents  in  place  for 
the  trading  of  the  option  producta  subject 
thereto,  or  the  exchange  of  information  with 
respect  to  such  products,  do  not  warrant 
continuatioa  of  the  authorizatian  granted 
thereia  the  Commission  may  modify, 
suspend,  terminate  or  otherwise  restrict  the 
authorizatioB  grantad  in  the  Onier,  as 
appropriate,  on  its  own  motion. 

IPE  has  specified  that  the  following 
option  contracts,  a  summary  of  the 
terms  and  conditions  for  which  are 
attached  hereto,  will  initially  be  offered 
or  sold  in  the  United  States:  options  on 
gas  oil  and  crude  oil.  As  noted  in 
condition  (6)  above,  the  Division 
recommends  that  the  Commission  retain 
the  authority  to  terminate  the  Order 
granting  authorization  to  ofier  or  sell  IPS 
options  in  the  United  States  or  to  take 
such  other  steps  as  may  be  appropriate 
in  light  of  the  circumstances.  In  that 
coimection,  if  the  Order  is  approved  by 
the  Commission,  the  Division  intends  to 
monitor  the  offer  or  sale  of  IPE  options 
to  persons  in  the  United  States  pursuant 
to  the  terms  of  the  recommendeid  Order 
and  to  make  recommendations  for 
further  action  to  the  Commission,  as 
appropriate,  in  light  of  the  operation  of 
that  program. 

Attachments 

List  of  Subjects  fai  17  CFR  Part  38 

Commodity  futures. 

Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUT\JRES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  Z(aKl)(A),  4, 4c  and  8a  of 
the  Commodity  Exchange  Act  7  U.S.C  2, 6, 
te  and  12a  (1982). 

2.  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry 
alphabeticalljr: 

Appendix  B— Option  Contracta 
Parmitted  To  Ba  Offered  and  Sold  In 
the  U.S.  Pursuant  to  {  3a3(a) 


Exchange 


TypaoJ 


FR  data  and 


**  See  |un«  &  19B0  supplement  by  UFFE  to  its 
May24,lSSSPttMon. 

**  See  letter  dated  October  8. 18S8  froai  Graham 
Wright.  IPE,  to  Andrea  M.  Corcoran.  CoBmiaaioa. 


**  5ee  SZ  PK  ZSSsa  28002  na  and  Mctlon  2a(l)  of 
the  Act 

*•  See  eactioa  la(l)  of  the  Ad.  sacdoi  8(a)(l2)  of 
the  Securities  Bxohaiwe  Act  of  UM  and  Raia  aal»4 

promulgated  thereunder. 


IntamatlorMl  Options  on 

Pvtrolaian  Bpv 

ExotianBaal  ol.and 

London.  oH. 


Daoanv 


i8ae;54m 
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Exchange 


Typ«ol 
conttBCt 


FH  date  and 
citation 


(FR  Doc  89-28456  Filed  12-5-88:  8:45  am] 

MUJNQ  COOC  (MI-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

(Docket  Na  80N-0419] 

RIN  0905-AA06 

Aphrodisiac  Drug  Products  for  Over- 
the-Counter  Human  Use;  Final  Rule; 
Clarification 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule;  clarification. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  issuing  a 
clariRcation  of  its  fmal  rule  establishing 
that  any  aphrodisiac  drug  product  for 
over-the-counter  (OTC)  human  use  is 
not  generally  recognized  as  safe  and 
effective  and  is  misbranded  [July  7, 1989; 
54  FR  28780].  In  discussing  the  impact  of 
this  final  rule  on  the  marketing  of 
aphrodisiac  drug  products,  the  agency 
stated  in  the  preamble  to  the  final  rule 
that  "On  or  after  January  8, 1990,  no 
OTC  drug  products  that  are  subject  to 
this  final  ride  may  be  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
unless  they  are  the  subject  of  an 
approved  new  drug  application  (NDA)." 
(See  54  FR  28780.)  In  order  to  avoid  a 
possible  misunderstanding  of  the  intent 
of  this  language,  FDA  is  adding  another 
sentence,  immediately  after  the  above 
statement,  for  clarification.  Thus, 
aphrodisiac  drug  products  already  in 
interstate  conmierce  on  the  effective 
date  of  this  final  rule  that  are 
subsequently  relabeled  or  repackaged 
will  be  regarded  as  a  new  product 
introduced  into  interstate  conmierce 
and.  hence,  in  violation  of  the  Federal 
Food.  Dnig,  and  Cosmetic  Act 
DATES:  Written  comments  on  the 
clarification  by  January  5, 1990. 

AOOflESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-62.  5600  Fishers  Lane.  Rockville. 
MD  20857. 

FOn  FURTHER  INFORMATION  CONTACT. 

William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-210). 


Food  and  Drug  Administraticn.  5600 
Fishers  Lane.  Rockville,  MD  20857.301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  15954,  appearing  on  page  28780, 
second  column,  in  the  Federal  Register 
of  Friday.  July  7, 1989,  the  following 
sentence  is  added  to  the  second 
complete  paragraph,  after  the  second 
sentence  under  "SUPPLEMENTARY 
INFORMATION''  to  read  as  follows: 
"Further,  any  OTC  drug  product  subject 
to  this  final  rule  that  is  repackaged  or 
relabeled  after  the  effective  date  of  this 
final  rule  must  be  in  compliance  with 
the  final  rule  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce." 

Dated'  November  28, 1989. 
Ronald  G.  Cheaemore. 
AcUng  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc  89-28391  Filed  12-6-89;  8:45  am] 

■lUlNO  COOC  41«»-0V4I 


21  CFR  Part  310 
(Docket  No.  80N-0357] 
RIN  090S-AA06 

Hair  Grower  and  Hair  Loss  Prevention 
Drug  Products  for  Over-ttie-Counter 
Human  Use;  Final  Rule;  Clarification 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  clarification. 

SUMMARY:  the  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
clarification  of  its  final  rule  establishing 
that  any  over-the-counter  (OTC)  hair 
grower  or  hair  loss  prevention  drug 
product  for  external  use  is  not  generally 
recognized  as  safe  and  effective  and  is 
misbranded  Only  7. 1989;  54  FR  28772). 
In  discussing  the  impact  of  this  final  rule 
on  the  marketing  of  hair  grower  and  hair 
loss  prevention  drug  products,  the 
agency  stated  in  the  preamble  to  the 
final  rule  that  "On  or  after  January  8, 
1990,  no  OTC  drug  products  that  are 
subject  to  this  final  rule  may  be  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  conunerce 
unless  they  are  the  subject  of  an 
approved  new  drug  application  (NDA)." 
(See  54  FR  28772.)  In  order  to  avoid  a 
possible  misunderstanding  of  the  intent 
of  this  language.  FDA  is  adding  another 
sentence,  immediately  after  the  above 
statement  for  clarification.  Thus,  hair 
grower  or  hair  loss  prevention  drug 
products  already  in  interstate  commerce 
on  the  effective  date  of  this  final  rule 
that  are  tubsequentiy  relabeled  or 
repackaged  will  be  regarded  as  a  new 


product  introduced  into  interstate 
commerce  and,  hence,  in  violation  of  the 
Federal  Food.  Drug,  and  Cosmetic  Aci. 

dates:  Written  comments  on  the 
clarification  by  January  5, 1990. 

addresses:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administi-ation. 
Room  4-62,  5600  Fishers  Lane.  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  89-15955.  appearing  on  page  28772. 
second  column,  in  the  Federal  Register 
of  Friday,  July  7, 1989,  the  following 
sentence  is  added  to  the  second 
complete  paragraph,  after  the  last 
sentence  under  "supplementary 
INFORMATION"  to  read  a  follows: 
"Further,  any  OTC  drug  product  subject 
to  this  final  rule  that  is  repackaged  or 
relabeled  after  the  effective  date  of  this 
final  rule  must  be  in  compliance  with 
the  final  rule  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce." 

Dated:  November  28, 1989. 
Ronald  G.  Chesemora, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  89-28392  Filed  12-5-89;  a-45  am] 
BttJJtm  COOe  4M0-01-M 


21  CFR  Parts  510  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Detomidine  Hydrochloride 
Injection 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Farmos 
Group,  Ltd.,  providing  for  the  safe  and 
effective  use  of  Dormosedan"* 
(detomidine  hydrochloride)  injection  as 
a  sedative  and  cmalgesic  to  facilitate 
minor  surgical  and  diagnostic 
procedures  in  mature  horses  and 
yearlings. 

EFFECnVB  date:  December  6. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine,  Food  and  Drug 
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Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3420. 
SUPPLE MewiB*  t»<FOHMAnoN:  Farmos 
Group,  Ltd.,  ?.0.  BOX  42S,  SF-20101 
Turku  la  Finland,  filed  NADA  140-862 
which  provides  for  intravenous  or 
intramuscular  use  of  Dormosedan*** 
(detomidine  hydrochloride)  injection  as 
a  sedative  and  analgesic  to  facilitate      « 
minor  surgical  and  diagnostic 
procedures  in  mature  horses  and 
yearlings.  The  application  is  approved 
and  the  regulations  are  amended  in  21 
CFR  510.600(c)  and  in  21  CFR  part  522 
by  adding  a  new  S  522.536.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2Mii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Pood  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  from  9  ajn. 
to  4  p  jn.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a  jn.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  510:  Administrative  practice 

and  procedure.  Animal  drugs.  Labeling. 

Reporting  and  recordkeeping 

requirements. 

21  CFR  Part  522:  Anunal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  and  522  are  amended  as 
follows; 

PART  510--NEW  ANIMAL  DRUGS 

1.  The  Authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Audraritr  Sees.  201.  301.  501.  502,  803. 812, 
701. 706  of  the  Federal  Food,  Drug,  aMl 
Coametic  Act  (21  US.C  321. 331. 351. 352.  353. 
360t>.  371.  376). 

2.  Section  510.800  is  amended  in  the 
table  in  paragrai^  (c)(1)  by 
alphabetically  addhig  an  entry  for 


"Farmos  Group,  Ltd."  and  in  the  table  in 
paragraph  (c](2]  by  numerically  adding 
an  entry  for  "052483"  to  read  as  foQows: 


9510.600 
labeief  codas  Of 
application. 
•        *        • 

(c)  •  •  • 
(!)••• 


and  drug 
ofs^pfwed 


Finn  name  and  addreai 


Diug 


Farmoa  Group,  Ltd.,  P.O.  Box  42S.  8F- 
20101  Turtoi  10,  Fmland 052483 


(2)  *  •  • 


D^OjJ"^  Finn  name  and  addraaa 


052483.- 


Fwraoa  Group.  Ud..  P.O.  Box  425, 
SF-20101  Turtoi  10, 


PART  522— INPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Ser.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U3.C  aaob). 

4.  New  S  522.536  is  added  to  read  as 
follows: 

$522,536    DetomUne  hydrodtotorlda 
Injection. 

(a)  Specification.  Each  milliliter  of 
sterile  aqueous  solution  contains  10 
milligrams  of  detomidine 
hydrocholoride. 

(b)  Sponsor.  See  052483  in  %  510.600(c) 
of  this  chapter. 

(c)  Conditions  of  use — (1)  Amount  For 
sedation,  analgesia,  or  sedation  and 
analgesia:  20  or  40  micrograms  per 
kilogram  (0.2  or  0.4  milliliter  per  100 
kilogram  or  220  pounds)  by  body  weight. 
depending  on  depth  and  duration 
required. 

(2)  Indication  for  use.  As  a  sedative 
and  analgesic  to  facilitate  minor  surgical 
and  diagnostic  procedures  in  mature 
horses  and  yearlings. 

(3)  Limitations.  Forsadation 
administer  intraveneously  (IV)  or 
intramuscularly  (IM);  for  analgesia  by 
IV;  for  both  sedation  and  analgesia  by 
rv.  Do  not  use  in  horses  with  pre- 
existii^  atrioventricular  or  sinoauricular 
blodc  with  severe  coronary 


insufficiency,  cerebrovascular  disease, 
respiratory  disease,  or  chronic  renal 
failure.  Do  not  use  in  breeding  animals. 
Not  for  Bse  in  horses  intended  for  food. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  ticensed 
veterinarian. 

Dated:  November  27, 1989. 
Gerald  B.  Guest. 

Director,  Center  for  Veteriaary  Medicine. 
(FR  Doc.  80-28380  Filed  12^6-40: 6:46  am] 
sauMa  oooc  4i«s-tMi 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Higlmay  Actantnistration 

23  CFR  Part  658 

(FHWA  OedMt  No.  ts-aoi 

RIN  2125-AC35 

Truck  Size  and  Weight;  National 
Network— Oregon 

agency:  Federal  Highway 
AdministiaUon  (FHWA).  DOT. 
ACTION;  Final  rule. ^^ 

summary:  The  FHWA.  by  this  notice, 
modifies  the  National  Network  for 
conmiercial  motor  vehicles  by  adding 
and  deleting  certain  routes  in  Oregon. 
The  National  Network  was  established 
by  the  final  rule  on  truck  size  and 
weight  published  at  49  FR  23302  on  June 
5, 1984.  It  is  maintained  under  23  CFR 
part  658.  appendix  A,  as  amended.  TTie 
additions  and  deletions  have  been 
requested  by  the  State  of  Oregon  based 
on  an  evaluation  concerning  53-foot  long 
semitrailers. 
EFFECTIVE  DATE:  December  6, 198a 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Richard  A.  Torbik.  Office  of 
Plaxming,  (202)  366-0233.  Mr.  Philip  W. 
Blow,  Office  of  Motor  Carrier 
Information  Management  and  Analysis, 
(202)  366-4036.  or  Mr.  David  C  Oliver. 
Office  of  the  Chief  Counsel  (202)  386- 
1354.  Federal  Highway  Administration, 
400  Seventh  Street  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4.-15  pjn..  e.t,  Monday  through 
Friday,  except  legal  holidays. 
SUPVtEMENTANV  MPOHMATIOIK 

Background 

The  National  Network  of  highways  in 
50  States,  the  District  of  Columbia,  and 
Puerto  Rico  on  which  commercial 
vehicles  with  die  dimensioru  autliorized 
by  the  Surface  Transportation 
Assistance  Act  (STAA)  of  1982.  Public 
Law  97-424. 96  StaL  2097,  may  operate, 
was  established  by  the  final  rule 
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published  In  the  Federal  Register  at  49 

FR  23302,  June  5. 1984.  Routes  on  the 
National  Network  are  listed  or 
described  by  category  in  appendix  A  of 
the  rule.  Additional  routes  not  on  the 
network  but  available  for  STAA 
vehicles  were  also  listed  in  the  1984 
nnal  rule  at  State  request 

The  National  Network  consists  of  the 
Interstate  System  and  other  qualifying 
Federal-aid  primary  highways.  The 
FHWA  has  the  authority  to  revise,  and 
when  requested,  to  rule  upon  additions 
to  and  deletions  from  the  National 
Network  as  stated  in  the  June  5. 1984, 
final  rule,  and  oudined  in  23  CFR  658.11. 
One  such  revision  was  a  final  rule  for 
the  State  of  Oregon  published  on  June  5. 
1989.  at  54  FR  23976. 

On  January  29, 1988,  the  FHWA 
pubUshed  a  final  rule  which  added 
appendix  B  to  part  658  (53  FR  2597) 
establishing  a  grandfathered  semitrailer 
length  of  53  feet  in  Oregon. 
Subsequently,  the  State  of  Oregon 
requested  the  addition  of  two  route 
segments  and  the  deletion  of  fifteen 
route  segments  on  the  National  Network 
after  evaluating  the  entire  National 
Network  in  Oregon  to  determine  if  the 
routes  could  safely  accommodate  a  53- 
foot  semitrailer.  State  and  FHWA 
evaluations  for  the  proposed  revisions 
considered  safety,  availability  of 
alternate  routes,  network  connections 
and  the  effects  on  interstate  conunerce, 
local  Industry  and  the  environment 

The  factors  considered  with  respect  to 
safety  were  accident  rates,  traffic 
volumes,  horizontal  curvature,  off- 
tracking  on  horizontal  curves,  grades, 
lane  widths,  shoulder  widths,  and  sight 
distances. 

The  FT-TWA  then  developed  a  notice  of 
proposed  rulemaking  (NPRKfJ  which 
was  published  in  the  Federal  Register  on 
August  29, 1989.  It  explained  in  detail 
the  circumstances  leading  to  the  State's 
request  for  additions  and  deletions  and 
requested  comments  from  interested 
parties  regarding  the  proposal.  In  the 
NPRM.  tiie  FHWA  proposed  to  further 
amend  the  June  5, 1984.  final  rule  by 
adding  or  deleting  certain  routes  in  the 
State  of  Oregon. 

The  FHWA  received  no  conunents  in 
response  to  the  NPRM  (published  at  54 
FR  35703  on  August  29, 1989).  The  NPRM 
(Docket  89-20]  comment  period  closed 
on  September  28, 1989. 

The  following  are  the  additions  and 
deletions  based  on  the  NPRM  proposals. 

Added  Route  Segments 

The  two  following  route  segments  In 
the  State  of  Oregon  are  added  to  the 
National  Network  to  provide 
connections  between  two  routes 
presentiy  on  the  National  Network: 


OR  35  from  Baseline  Road  to  1-84  Hood 

River, 
OR  140  from  White  Qty  to  US  97  Klamath 

FaUs. 

This  final  rule  also  clarifies  the 
terminus  of  OR  11  which  is  at  1-84  rather 
than  at  US  30  in  Pendleton. 

Deleted  Route  Segments 

The  ten  following  route  segments  are 
deleted  bom  the  National  Network 
because  of  sharp  horizontal  ciuvatiu'e 
and  narrow  lane  width: 

US  20  between  Newport  and  Philomath; 
US  28  between  Prineville  and  Mitchell: 
US  197  between  The  Dalles  and  Maupin; 
US  395  between  Pendleton  and  Long  Creek; 
OR  47  between  Forest  Grove  and 

McMinnville: 
OR  51  between  Monmouth  and  Salem; 
OR  82  between  LaGrande  and  Joseph; 
OR  99  between  Ashland  and  1-5  north  of 

Central  Point 
OR  208  between  Wasco  and  Condon; 
OR  208/207  between  Heppner  and  Kinzua 

Road. 

The  five  following  segments  are 
deleted  bom  the  National  Network 
because  they  serve  no  significcmt 
interstate  commerce  or  national 
purpose: 

US  30  at  Cascade  Locks; 

US  30  at  Pendleton: 

US  101  between  Gold  Beach  and  the 

California  State  line: 
US  101  between  Tillamook  and  Beaver; 
OR  62  between  White  City  and  Trail. 

All  fifteen  of  the  deleted  segments  are 
determined  to  be  unsuitable  for  the 
semitrailers  with  53-foot  long 
grandfather  dimensions.  However,  the 
State  of  Oregon  has  noted  that  the 
deleted  segments  will  continue  to  be 
available,  under  State  law,  to  all  other 
STAA  authorized  vehicles. 

Regulatory  Impact 

The  FHWA  has  considered  the 
impacts  of  this  rulemaking  and  has 
determined  that  it  is  not  a  major 
rulemaking  action  within  the  meaning  of 
E.0. 12291  nor  a  significant  rulemaking 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT).  These 
determinations  by  the  agency  are  based 
on  the  nat\u«  of  the  rulemaking.  The 
FHWA  has  determined  that  this 
rulemaking  will  technically  amend  the 
June  5, 1984,  final  rule  by  adding  and 
deleting  certain  highway  segments  in 
accordance  with  statutory  provisions. 
The  impacts  of  the  changes  addressed  in 
this  rulemaking  do  not  significantly  alter 
the  impacts  fully  considered  in  the 
original  impact  statement  accompanying 
the  June  5  rule.  These  segments 
represent  a  very  small  portion  of  the 
National  Network,  and  the  changes  will 


have  negligible  impact  on  the  prior 
system.  Thus,  no  revised  regulatory 
evaluation  is  needed.  For  the  same 
reasons,  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act  FHWA 
hereby  certifies  that  this  action  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

The  FHWA  has  considered  the 
"federalism"  implications  of  this  action 
in  accordance  with  the  principles  and 
policymaking  criteria  of  EO.  12612, 
Federalism,  of  October  26, 1987.  This 
final  rule  is  in  response  to  an 
application  filed  by  the  State.  There  are 
no  adverse  impacts  on  the  State  or 
significant  intrusions  into  State 
authority  as  a  result  of  this  rulemaking. 
Therefore,  it  has  been  determined  that 
this  action  does  not  have  sufficient 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  regidatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  hsted  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
dociunent  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regiJations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  Fart  658 

Grant  programs — transportation. 
Highways  and  roads.  Motor  Carrier — 
size  and  weight. 

Issued  on  November  29, 1989. 
TJ>.  Laison, 
Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  chapter  I  of  title 
23,  Code  of  Federal  Regulations,  by 
amending  appendix  A  to  part  658  for  the 
State  of  Oregon  to  read  as  set  forth 
below. 

PART  658-[AMENDEO] 

1.  The  authority  citation  for  23  CFR 
part  658  continues  to  read  as  follows: 

Authority:  Sees.  133.  411,  412,  413,  and  418 
of  Pub.  L  97-424.  96  Stat  2097  (23  U.S.C  127; 
49  U.S.a  app.  2311.  2312. 2313.  and  2318),  as 
amended  by  Public  Uw  98-17. 97  Stat  59, 
and  PubUc  Uw  98-554, 98  Stat  2829:  23 
U.S.C.  315:  and  49  CFR  1.48. 
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Appendix  A— {Amended] 

2.  Appendix  A  to  part  658  is  amended 
for  the  State  of  Oregon  by  removing  the 
following  Poster  Route  Number  entries: 


Routs 

From 

To 

OR  11 

on  35 

US  30 

Pendleton. 
BaselirwRoad 

MP  82.11. 

WA  State  Line. 
l-B4Hood 

River. 

and  adding  in  their  places  the  following: 


Route 

From 

To 

OR  11 - 

OR  35 

l-84Pendteton... 
US  26 

Camp. 

WA  state  Line. 
1-84  Hood 

River. 

3.  Appendix  A  to  part  658  is  amended 
for  the  State  of  Oregon  by  removing  the 
Posted  Route  Number  entries: 


Route 

From 

To 

us  20 

US  101 

ECt  Sweet 

Newport 

Home. 

US  28 

US  101  Cannon 
Beach 

Mitchell. 

Jur«ction. 

us  30 

In  Cascade 
Locks. 

US  30 

1-84  W.  of 

1-84  E.  of 

Peodtetoo. 

Pendleton. 

IS  101 _ 

CA  State  Line 

Qoid  Beach. 

US  101 

MP  75.54  N.  01 
Beaver. 

WA  State  Line. 

US  197..... 

OR216Maupm.. 

WA  State  Une. 

US  395 _ 

Long  Creek 

Perxlleton. 

OR  47 

OR99Wr>ear 

US  26  N.  of 

McMinnville. 

Banks. 

OR  51 

OR99W 

OR  22  near 

Eota. 

OR  62  .»....- 

Madford 

TraK. 

OR  82 

1-84  U  Grande.. 

Joseph. 

OR  99      

Ashland. 

Central  Point 

OR  140...„ 

US  97  Klamatti 

OR  39  E.  of 

Falls. 

Klamath 
Fads. 

OR  206...- 

US  97  Wasco.... 

OR  19  Condon. 

OR  207... 

US  730  Cold 

MP  23.56 

Springs  .Jet. 

Kirmia  Rd. 

and  adding  in  place  of  US  20,  US  26.  US 
101,  US  197.  OR  47,  OR  62,  OR  140  and 
OR  207  the  following,  respectively: 


Route 

To 

US  20 

OR34W.  M. 

ECt  Sweet 

PtiilomattL 

Home. 

US  28 

US  101  Cannon 

OR  126 

Beach 

Pnn0vns. 

US  101 

OReTawnook.. 

WA  State  Line. 

US  197 

»-64T)w  Danes.. 

WA  State  Line. 

OR  47 

ORSForatt 

US  26  N.  of 

Grove. 

Banks. 

Route 

FfOfn 

To 

OR  62. — 

OR  140 

Medford 

OR62Whita 
City. 

US730  0nU 
Spring*  Jet 

OR  140  White 

Oty. 
OR  39  E.  of 

OR  207 

Klamath 
Fats. 
OR  74  S.  lot 

Heppner. 

[FR  Doc.  89-28404  Filed  12-5-«9:  8:45  am) 
■ILUNa  CODE  4ti»-2a-« 

DEPARTMENT  OF  THE  TREASURY 

Intemel  Revenue  Service 

26  CFR  Parte  1  and  301 
[T.D.  82751 
RIN  1545-AJ05 

Returns  Relating  to  Persona  Receiving 
Contracts  From  Federal  Executive 
Agencies 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Final  regulations. 


summary:  Section  6050M  of  the  Internal 
Revenue  Code  ("Code"),  which  was 
added  to  the  Code  by  the  Tax  Reform 
Act  of  1986,  requires  Federal  executive 
agencies  to  make  a  retiun  to  the  Internal 
Revenue  Service  reporting  the  name, 
address,  and  taxpayer  identification 
number  (TIN)  of  each  person  with  which 
the  agency  enters  into  a  contract 
together  with  any  other  information 
required  by  Treasury  regulations.  This 
document  contains  final  rules 
concerning  compliance  with  the  new 
reporting  requirements  imposed  by 
section  6050M. 

EFFECTIVE  DATE:  The  final  regulations 
are  effective  January  1, 1989.  and  apply 
to  Federal  executive  agencies  with 
respect  to  their  contracts  (including  their 
contract  actions  treated  as  new 
contracts]  entered  into  (or  treated  as 
entered  into)  on  or  after  January  1, 1989, 
except  that  with  respect  to  a  basic  or 
initial  contract  entered  into  before 
Jimuary  1, 1989,  the  regiilations  do  not 
apply  to  an  increase  contract  action 
treated  as  a  new  contract  if  the  increase 
occurs  before  April  1, 1990,  or  if  the 
increase  is  not  in  excess  of  $50,000. 
FOR  FURTHER  INFORMATION  CONTACT 

Keith  E.  Stanley  of  the  Office  of  the 
Assistant  Chief  Counsel  (Corporate). 
Office  of  Chief  Counsel.  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224 
(Attention:  CC:CORP:T:R)  or  telephone 
(202)  566-3367  (not  a  toll-free  ntunber). 


SUPPLEMENTARY  INFORMATION: 

Background 

This  document  provides  final 
regulations  to  be  added  to  the  Income 
Tax  Regulations  (26  CFR  part  1)  and  the 
Regulations  on  Procedure  and 
Adminisi.  ation  (28  CFR  part  301)  under 
section  6050M  of  the  Internal  Revenue 
Code  of  198a  These  final  rules  provide 
the  needed  guidance  for  complying  with 
the  provisions  of  section  6050M,  which 
was  enacted  by  section  1522  of  the  Tax 
Reform  Act  of  1986  (Pub.  L  99-514;  100 
Stat  2085)  and  amended  by  section  1015 
(f)  of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L  100-647; 
102  Stat  3342). 

These  rules  were  published  in 
proposed  form  in  the  Federal  Register  on 
July  29. 1988  (53  FR  28869).  The  preamble 
of  that  notice  of  proposed  rulemaking 
contains  an  explanation  of  the  proposed 
rules.  There  was  no  public  hearing. 
After  consideration  of  comments 
regarding  the  proposed  rules,  those  rules 
are  adopted,  as  revised  by  this  Treasury 
decision. 

Explanation  of  Provisions 

Section  6050M  requires  the  head  of 
every  Federal  executive  agency  to  file 
an  information  return  with  the  Internal 
Revenue  Service  setting  forth  the  name, 
address,  and  TIN  of  each  person  with 
which  that  agency  enters  into  a  contract, 
as  well  as  any  other  information 
prescribed  under  Treasury  regulations. 
The  information  returns  filed  under 
section  6050M  will  be  used  as  a  source 
of  information  to  collect  delinquent 
Federal  tax  liabilities  of  persons  who 
enter  into  contracts  with  Federal 
executive  agencies. 

A.  Providing  Contract  Information 
Required  by  Form  or  Other 
Administrative  Guidance 

The  proposed  regulations  at 
S  1.6050M-l(a)  set  forth  the  information 
required  to  be  reported  with  respect  to 
each  contract  for  which  reporting  is 
required.  Proposed  regulations 
S  1.6050M-l(a)  (1H5)  requiring  the 
reporting  of  certain  specific  information 
with  respect  to  each  contract,  and 
proposing  regulations  1 1.6050M-l(a)(8) 
required  that  there  be  reported  for  each 
contract  "any  other  information  required 
by  Forms  8596  and  8596A  and  their 
instructions,  or  by  any  other 
administrative  guidance  issued  by  the 
Internal  Revenue  Service  (such  as  a 
revenue  procedure)."  Several 
commentors  expressed  concern  about 
the  possibility  of  the  Internal  Revenue 
Service's  later  requiring,  through  Forms 
8596  and  859eA  or  other  administi-ative 
guidance,  that  additional  specific 
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information  be  provided  with  respect  to 
contracts  being  entered  into. 

This  would  appear  to  be  of  particular 
concern  to  those  Federal  executive 
agencies  planning  to  elect  under 
S  1.6050M-l(d)(5)  to  have  the  Directar  of 
the  Federal  Procurement  Data  Cfenter' 
(FPDC)  make  returns  on  behalf  of  the 
agency.  That  election  is  available  only 
with  respect  to  the  agency's  contracts 
for  which  all  the  information  required  to 
be  reported  under  8  1.60S0M-l(a)  is  also 
required  to  be  submitted  to  the  FPDC  by 
the  Federal  Procurement  Data  System 
(FPDS).  The  Office  of  Federal 
Procurement  Policy  (OFPP)  under  the 
Office  of  Management  and  Budget 
determines  the  FTDS  requirements 
concerning  what  information  is  to  be 
submitted  to  the  FPDC.  Implementing  a 
change  in  the  type  of  information 
required  to  be  submitted  to  the  FPDC 
generally  is  a  lengthy  process.  If  the 
Internal  Revenue  Service,  without 
consulting  wth  the  OFPP,  were  to 
require  that  additional  information  be 
reported  with  respect  to  contracts 
entered  into.  Federal  executive  agencies 
would  not  be  able  to  have  the  Director 
of  the  FPDC  make  returns  on  their 
behalf  unless  and  until  the  OFPP  revised 
the  FPDS  to  require  that  such  additional 
information  for  contracts  entered  into  be 
submitted  to  the  FPDC. 

The  Internal  Revenue  Service  expects 
that  the  majority  of  the  information  it 
receives  under  $  1.6050M-1  will  come 
through  the  FPDC.  Furthermore,  the 
Internal  Revenue  Service  knows  that 
any  significant  additional  contract 
information  reporting  requiremeat  that 
is  not  carefully  coordinated  with  the 
OFPP  would,  at  least  temporarily, 
seriously  disrupt  the  flow  of  contract 
information  to  the  Internal  Revenue 
Service.  The  Internal  Revenue  Service 
has  no  plans  to  implement  requirements 
for  additional  data  that  would  disTupt 
the  flow  of  contract  information. 
Accordingly,  S  6050M-l(a),  including 
S  1.6050M-l(a)(6],  as  proposed,  is 
adopted  without  change.  It  is 
anticipated  that  Forms  8596  and  8596A 
will  require  to  be  reported,  in  addition  to 
the  Information  required  under 
S  1.6050M-l(a),  the  name  and  employer 
identification  number  of  the  Federal 
executive  agency  making  the  return.  It  is 
also  anticipated  that  Form  8596A,  which 
will  be  used  to  transmit  the  aggregate  of 
the  Forms  8596  filed  for  each  quarter, 
will  require  a  single  statement  of  the 
name,  address,  and  title  of  the  person  at 
the  agency  to  whom  a  request  for  an 
o^set  against  any  unpaid  tax  liability  of 
a  contract  can  be  sent 


B.  Certification  Requirement 

Many  commentors  objected  to  the 
requirement  in  the  proposed  rules  that 
the  head  of  the  Federal  executive 
agency  (or  his  or  her  delegate)  sign  the 
returns  (or  the  submission  to  the  FPDC  if 
electing  to  have  the  Director  of  the 
FPDC  make  required  returns  on  the 
agency's  behalf)  declaring  under 
penalties  of  perjury  that  the  provided 
information  is,  to  the  best  of  his  or  her 
knowledge  and  belief,  true,  correct,  and 
complete.  Concern  was  expressed  that 
the  head  of  the  agency  (or  his  or  her 
delegate)  might  be  prosecuted  if  that 
person  so  certified  a  return  while 
knowing  that  the  agency's  records  from 
which  the  return  was  made  contained  a 
statistically  known  percentage  of 
inaccuracies  or  omissions  in  contract 
information. 

Section  6065  of  the  Code  provides 
that.  "Except  as  otherwise  provided  by 
the  Secretary,  any  return,  declaration, 
statement,  or  other  document  required 
to  be  made  under  any  provision  of  the 
internal  revenue  laws  or  regulations 
shall  contain  or  be  verified  by  a  written 
declaration  that  it  is  made  under  the 
penalties  of  perjury."  Virtually  all 
returns,  whether  made  by  members  of 
the  general  public  or  by  government 
agencies,  currently  are  required  to  be 
certified  under  the  penalties  of  perjury. 
The  Internal  Revenue  Service  views  this 
requirement  as  an  important  element  in 
the  administration  of  the  internal 
revenue  laws  and  regulations.  In  the 
interest  of  an  evenhanded,  effective 
administration  of  these  laws  and 
regulations,  the  Internal  Revenue 
Service  believes  that  it  would  be 
inappropriate  in  this  case  to  waive  the 
general  requirement  a  return  "contain  or 
be  verified  by  a  written  declaration  that 
it  is  made  imder  the  p  enalties  of 
perjury."  Accordingly,  the  final  rules 
retain  a  requirement  that  the  returns  be 
certified  under  the  penalties  of  perjury. 

The  concerns  of  the  commentors 
appear  to  be  unfounded.  Section  7206(1) 
of  the  Code  provides  that  "any  person 
who  willfully  makes  and  subscribes  any 
return,  statement,  or  other  document 
which  contains  or  is  verified  by  a 
written  declaration  that  it  is  made  under 
the  penalties  of  perfury,  and  which  he 
does  not  believe  to  be  true  and  correct 
as  to  every  material  matter  •  •  *  shall 
be  guilty  of  a  felony  and.  upon 
conviction  thereof,  shall  be  fined  not 
more  than  $100,000  ($500,000  in  the  case 
of  a  corporation),  or  imprisoned  not 
more  than  3  years,  or  both,  together  with 
the  costs  of  prosecution."  (emphasis 
added).  The  Supreme  Court  has 
interpreted  the  word  "willfully"  as  used 
in  section  7206(1]  of  the  Code  as 


referring  to  a  "volimtary,  intentional 
disregard  of  a  known  legal  duty."  United 
States  v.  Bishop,  412  U.S.  348.  360  (1972). 

Nonetheless,  in  order  to  further 
reassure  Federal  executive  agencies 
making  the  required  certification,  the 
final  regulations  have  added  S  1.6050- 
1(d)(6)  and  modified  S  1.6050M- 
l(d)(5)(i)(B).  Basically,  the  head  of  a 
Federal  executive  agency  (or  his  or  her 
delegate)  will  under  penalties  of  perjury 
certify  that  each  return  (or  the 
information  submitted  by  the  agency  to 
the  FPDC  to  be  used  in  making  returns), 
to  the  best  of  such  official's  knowledge 
and  belief,  is  compiled  from  agency 
records  maintained  in  the  normal  course 
of  business  for  the  purpose  of  making  a 
true,  correct  and  complete  return  as 
required  by  section  6050M. 

C.  Effective  Dates 

The  regulations  were  proposed  to 
apply  to  Federal  executive  agencies 
with  respect  to  their  contracts  (and  their 
contract  actions  treated  as  new 
contracts  under  §  1.6050M-l(e))  entered 
into  (or  treated  as  entered  into)  on  or 
after  October  1, 1988.  The  proposed 
regulations  reserved  on  the  issue  of 
reporting  by  Federal  executive  agencies 
regarding  their  contracts  (and  their 
contract  actions  treated  as  new 
contracts)  entered  into  (or  treated  as 
entered  into)  before  October  1, 1988. 

Several  commentors  suggested  a  later 
implementation  of  the  reporting 
requirements,  generally  on  the  grounds 
that  to  require  reporting  with  respect  to 
contracts  (and  contract  actions  treated 
as  new  contracts)  entered  into  (or 
treated  as  entered  into)  during  the 
quarter  beginning  October  1, 1988,  does 
not  give  agencies  enough  time  to 
properly  implement  data  collection  and 
reporting  systems. 

Notice  87-1,  which  was  published  in 
Internal  Revenue  Bulletin  1987-1,  dated 
January  5, 1987,  gave  notice,  as  of  that 
date,  of  the  Internal  Revenue  Service's 
intent  to  collect  information  of  the  type 
that  is  required  to  be  reported  by  the 
final  regulations.  Furthermore,  Notice 
87-1  indicated  that  there  would  be  an 
earlier  implementation  of  contract  ^ 

reporting  requirements  than  that  which 
was  provided  in  the  proposed 
regulations  published  in  the  Federal 
Register  on  July  29, 1988.  In  light  of  such 
notice,  it  would  be  reasonable  for  the 
final  regulations  to  adopt  the  proposed 
implementation  date. 

Nonetheless,  because  related 
amendments  to  the  Federal  Acquisition 
Regulation  were  promulgated  with  an 
effective  date  of  November  25. 1988  (see 
Federal  Acquisition  Circular  84-40.  Item 
I.  published  in  the  Federal  Register  on 
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October  26, 1988.  at  53  FR  43386)  and 
because  these  final  regulations  will  not 
be  published  in  the  Federal  Register 
until  December  6. 1989.  the  final 
regulations  set  forth  in  this  docimient  do 
provide  for  a  later  implementation  of  the 
reporting  requirements.  The  regulations 
generally  apply  to  Federal  executive 
agencies  with  respect  to  their  contracts 
(including  into  (or  treated  as  entered 
into)  on  or  after  January  1, 1989.  The  one 
exception  is  that  with  respect  to  a  basic 
or  initial  contract  entered  into  before 
January  1. 1989,  the  regulations  do  not 
apply  to  an  increase  contract  action 
treated  as  a  new  contract  if  the  increase 
occurs  before  April  1. 1990,  or  if  the 
increase  is  not  in  excess  of  $50,000.  The 
regulations  do  not  require  Federal 
executive  agencies  to  report  information 
with  respect  to  contracts  (including 
contract  actions  treated  as  new 
contracts)  entered  into  (or  treated  as 
entered  into)  before  January  1, 1989.  or 
with  respect  to  an  increase  contract 
action  referred  to  in  the  preceding 
sentence.  Paragraph  (f)(3)  of  the 
regulations  illustrates  application  of  the 
effective  date  in  the  case  of  an  increase 
contract  action  that  is  treated  as  the 
entering  into  of  a  new  contract 

The  normal  rule  for  the  due  date  of 
returns,  as  proposed  and  adopted,  is 
that  the  returns  for  contracts  entered 
into  during  a  calendar  quarter  must  be 
filed  on  or  before  the  last  day  of  the 
month  following  that  quarter.  In  light  of 
the  fact  that  these  final  regulations  will 
not  be  published  in  the  Federal  Register 
until  December  6. 1989,  and  in  order  to 
give  Federal  executive  agencies 
adequate  time  to  set-up  reporting 
systems,  the  final  regulations  provide 
tliat  notwithstanding  the  normal  rule, 
returns  filed  before  May  7, 1990,  will  be 
considered  timely  filed. 

D.  Contracts  Entered  Into  Using  Non- 
Appropriated  Funds 

There  is  nothing  in  statutory  language 
relating  to  section  6050M  or  in  the 
related  legislative  history  to  suggest  that 
the  reporting  requirements  should  be 
diHerent  for  an  agency's  contracts 
entered  into  using  non-appropriated 
funds.  Apparently,  however,  while  many 
agencies  already  have  in  place  systems 
for  gathering  and  reporting  data  with 
respect  to  other  contracts,  they  have  no 
such  systems  concerning  contracts 
entered  into  using  non-appropriated 
funds.  Furthermore,  it  apparently  would 
require  a  substantial  amount  of  time  to 
set  up  such  systems.  Accordingly, 
1 1.6050M-l(b)(2)(vi)  is  added  to  the 
definition  of  contract  to  provide  a 
reservation  with  respect  to  treatment  of 
contracts  entered  into  using  non- 
appropriated funds.  When  an 


appropriate  effective  date  for  treating 
such  contracts  as  contracts  for  purposes 
of  section  6050M  has  been  determined, 
the  regulations  will  be  amended 
prospectively  to  remove  the  reservation 
and  to  provide  appropriate  rules  for 
.  such  contracts. 

E.  Other  Significant  Issues 

A  few  commentors  raised  questions 
as  to  whether  certain  specific  types  of 
arrangements  are  "contracts"  within  the 
meaning  of  S  1.6050M-l(b](2)  and,  if  so, 
whether  it  would  be  appropriate  for  the 
regulations  to  exclude  certain  of  those 
arrangements  from  the  reporting 
requirements  of  §  1.6050M-l(a).  In 
response  to  these  questions.  \  1.6050M- 
1(c)(1)  (viii)  and  (ix)  are  added  to  the 
final  regulations.  Section  1.6050M- 
l(c)(l)(viii)  excludes  from  the  reporting 
requirements  any  contract  under  which 
all  money  (or  other  property)  that  will 
be  received  by  the  contractor  after  the 
120th  day  after  the  contract  action  will 
come  directly  from  persons  other  than  a 
Federal  executive  agency  or  an  agent  of 
such  an  agency.  Section  1.6050M- 
l(c)(l)(ix)  provides  that  a  contract  need 
not  be  reported  if  the  Commissioner 
determines  that  the  contract  information 
described  in  fi  1.6050M-l(a)  will  not 
facilitate  tax  collection  because  of  the 
agency's  manner,  method,  or  timing  of 
payment  under  that  type  of  contract 
The  flexibility  this  provides  will  be 
especially  useful  in  the  case  of  contracts 
of  an  unforseen  type  that  are  not 
otherwise  excluded  from  the  reporting 
requirement  despite  the  fact  that  the 
information  to  be  reported  would  not 
facilitate  tax  collection. 

Addition  of  the  special  rule  at 
S  1.6050M-l(c)(2)  for  certain  classified 
or  confidential  contracts  merely  reflects 
the  enactment  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988  on 
November  10, 1988,  which,  at  section 
1015(f).  added  section  6050M(e)  to  the 
Code. 

A  few  comments  were  made  in  favor 
generally  of  reducing  the  rei>orting 
burden  by  means  such  as  (1)  reducing 
the  frequency  of  reporting  or  the  type  of 
information  to  be  reported,  (2) 
expanding  the  exceptions  to  contract 
reporting,  or  (3)  providing  for  a  later 
return  due  date.  These  comments  were 
not  adopted.  The  Internal  Revenue 
Service  believes  that  the  nature  of  the 
information  required  to  be  reported  and 
the  timing  of  the  reporting  under  the 
regulations  is  the  least  burdensome  that 
is  consistent  with  the  effective 
implementation  of  section  6050M. 

Special  Analysis 

It  has  been  determined  that  these 
regulations  are  not  major  regulations  as 


defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  InfortMation 

The  principal  author  of  these  final 
regulations  is  Keith  E.  Stanley  of  the 
Office  of  the  Assistant  Chief  Counsel 
(Corporate),  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  Offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  bodi  on  matters  of 
substance  and  style. 

list  of  Subjects 

26  CFR  Parts  1.6001-1—1.6109-2 

Income  taxes.  Administration  and 
procedures,  Filing  requirements. 

26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy,  Courts,  Crime, 
Employment  taxes,  Estate  taxes,  Excise 
taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement 
Penalties,  Pensions,  Statistics,  Taxes, 
Disclosure  of  Information,  Filing 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31.  1986 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Authority:  28  U.S.C.  7805;  •  *  *  1 1.6050M- 
1  also  issued  under  28  U.S.C.  6050M. 

Par.  2.  A  new  S  1.6050M-1  is  added  to 
read  as  follows: 

g  1.6050M-1    Infomurtton  returns  retottng 
to  persons  receiving  contrects  from  certain 
Federal  executive  agencies. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraph  (c)  of  this  section, 
the  head  of  every  Federal  executive 
agency  or  his  or  her  delegate  shall  make 
an  information  return  to  the  Internal 
Revenue  Service  reporting  the  following 
information  with  respect  to  each 
contract  entered  into  by  that  Federal 
executive  agency — 
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(1]  Name  and  address  of  the 
contractor 

(2)  Contractor's  TIN  and.  if  the 
contractor  Is  a  member  of  an  affiliated 
group  of  corporations  that  files  its 
Federal  income  tax  retxims  on  a 
consohdated  basis,  the  name  and  TIN  of 
the  common  parent  of  the  affiliated 
group; 

(3)  The  date  of  the  contract  action; 

(4)  The  expected  date  of  completion  of 
the  contract  as  determined  under  any 
reasonable  method,  such  as  the 
expected  contract  delivery  date  under 
the  contract  schedule; 

(5)  The  total  amount  obligated  under 
the  contract  action;  and 

(6)  Any  other  information  required  by 
Forms  8596  and  8596A  and  their 
instructions,  or  by  any  other 
administrative  guidance  issued  by  the 
Internal  Revenue  Service  (such  as  a 
revenue  procedure). 

See  paragraph  (e)  of  this  section 
relating  to  the  manner  in  which  to  report 
increases  in  amounts  obligated  under 
existing  contracts.  See  paragraph  {d)(5) 
of  this  section  for  special  rules  for 
agencies  that  submit  contract 
information  to  the  Federal  Procurement 
Data  Center.  For  provisions  concerning 
the  requesting  and  furnishing  of 
identifying  numbers,  see  section  6109 
and  the  regulations  thereunder. 

(b)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section — 

(1)  Federal  executive  agency.  The 
term  "Federal  executive  agency" 
means — 

(i)  Any  executive  agency  (as  defined 
in  5  U.S.C.  105)  other  than  the  General 
Accounting  Office; 

(ii)  Any  military  department  (as 
defined  in  5  U.S.C.  102);  and 

(iii)  The  United  States  Postal  Service 
and  the  Postal  Rate  Commission. 

(2)  Contract— {\\  General  rule.  The 
term  "contract"  means  an  obligation  of  a 
Federal  executive  agency  to  make 
payment  of  money  (or  other  property)  to 
a  person  in  return  for  the  sale  of 
property,  the  rendering  of  services,  or 
other  consideration.  The  term  "contract" 
includes,  for  example,  such  an 
obligation  arising  from  a  written 
agreement  executed  by  the  agency  and 
the  contractor,  an  award  or  notice  of 
award,  a  job  order  or  task  letter  issued 
under  a  basic  ordering  agreement,  a 
letter  contract,  an  order  that  becomes 
effective  only  upon  written  acceptance 
or  performance,  or  an  action  described 
in  paragraph  (e)  of  this  section. 

(ii)  Exceptions.  For  purposes  of  this 
section,  the  term  "contract"  does  not 
include — 

(A)  A  license  granted  by  a  Federal 
executive  agency; 


(B)  An  obligation  of  a  contractor 
(other  than  a  Federal  executive  agency) 
to  a  subcontractor; 

(C)  A  debt  instrument  of  the  United 
States  Government  or  a  Federal  agency, 
such  as  a  Treasury  note,  Treasury  bond. 
Treasury  bill,  savings  bond,  or  similar 
instrument;  or 

(D)  An  obligation  of  a  Federal 
executive  agency  to  lend  money,  lease 
property  to  a  lessee,  or  sell  property. 

(iii)  Special  rule  for  certain  contracts 
of  the  Small  Business  Administration. 
Any  subcontract  entered  into  by  the 
Small  Business  Administration  (SEA) 
under  a  prime  contract  between  the  SEA 
and  a  procuring  Federal  executive 
agency  pursuant  to  section  8(a)  of  the 
SmaU  Business  Act  (15  U.S.C.  637(a)) 
shall  not  be  treated  as  a  contract  of  the 
SEA  but  shall  be  treated  as  a  contract  of 
the  procuring  agency  for  purposes  of  this 
section. 

(iv)  Certain  schedule  contracts.  For 
purposes  of  this  section,  any  of  the 
following  contracts  entered  into  on 
behalf  of  one  or  more  Federal  executive 
agencies  is  not  a  "contract"  to  be 
reported  by  the  General  Services 
Administration  or  the  Veterans 
Administration  at  the  time  of  execution: 

(A)  A  Federal  Supply  Schedule 
Contract  entered  into  by  the  General 
Services  Administration, 

(B)  An  Automated  Data  Processing 
Schedule  Contract  entered  into  by  the 
General  Services  Administration,  or 

(C)  A  schedule  contract  entered  into 
by  the  Veterans  Administration.  Instead, 
an  order  placed  by  a  Federal  executive 
agency,  including  the  General  Services 
Administration  or  the  Veterans 
Administration,  under  such  a  schedule 
contract  is  a  "contract"  for  purposes  of 
this  section. 

(v)  Blanket  purchase  agreements.  For 
purposes  of  this  section,  the  term 
"contract"  does  not  Include  a  blanket 
purchase  agreement  between  one  or 
more  Federal  executive  agencies  and 
one  or  more  contractors.  Instead,  an 
order  placed  by  a  Federal  executive 
agency  under  the  terms  of  a  blanket 
purchase  agreement  is  a  "contract"  for 
purposes  of  this  section. 

(vi)  Contracts  entered  into  using  non- 
appropriated funds.  [Reserved] 

(3)  Contractor.  The  term  "contractor" 
means  any  person  who  enters  into  a 
contract  with  a  Federal  executive 
agency. 

(4)  Person  and  TIN.  The  terms 
"person"  and  "TIN"  are  defined  in 
sections  7701(a)  (1)  and  (41), 
respectively. 

(c)  Exceptions  to  information 
reporting  requirement — (1)  General 
exceptions.  The  following  do  not  need  to 
be  reported  pursuant  to  this  section: 


(i)  Any  contract  or  contract  action  for 
which  the  amount  obligated  is  $25,000  or 
less; 

(ii)  Any  contract  with  a  contractor 
who.  in  making  the  agreement,  is  acting 
in  his  or  her  capacity  as  an  employee  of 
a  Federal  executive  agency  (e.g.,  any 
contract  of  employment  under  which  the 
employee  is  paid  wages  subject  to  the 
withholding  provisions  contained  in 
chapter  24  of  subtitle  C); 

(iii)  Any  contract  betv.'cen  a  Federal 
executive  agency  and  another  Federal 
governmental  unit  (or  any  agency  or 
instrumentality  thereof); 

(iv)  Any  contract  with  a  foreign 
government  (or  any  agency  or 
instrumentality  thereof); 

(v)  Any  contract  with  a  state  or  local 
governmental  unit  (or  any  agency  or 
instrumentahty  thereof); 

(vi)  Any  contract  with  a  person  who  is 
not  required  to  have  a  TIN  (see,  for 
example,  S  301.8109-l(g)); 

(vii)  Any  contract  the  terms  of  which 
provide  that  all  amounts  payable  under 
the  contract  by  any  Federal  executive 
agency  will  be  paid  on  or  before  the 
120th  day  following  the  date  of  the 
contract  action,  and  for  which  it  is 
reasonable  to  except  that  all  amounts 
will  be  so  paid. 

(viii)  Any  contract  under  which  all 
money  (or  other  property)  that  will  be 
received  by  the  contractor  after  the 
120th  day  after  the  date  of  the  contract 
action  will  come  from  persons  other 
than  a  Federal  executive  agency  or  an 
agent  of  such  an  agency  [e.g..  a  contract 
under  which  the  contractor  will  collect 
amounts  owed  to  a  Federal  executive 
agency  by  the  agency's  debtor  and  will 
remit  to  the  agency  the  money  collected 
less  an  amount  that  serves  as  the 
contractor's  consideration  under  the 
contract). 

(ix)  Any  contract  for  which  the 
Commissioner  determines  that  the 
Information  described  in  paragraph  (a) 
of  this  section  will  not  facilitate  the 
collection  of  Federal  tax  liabilities 
because  of  the  manner,  method,  or 
timing  of  payment  by  the  agency  under 
that  contract. 

(2>  Special  rule  for  certain  classified 
or  confidential  contracts.  Contracts 
described  in  section  6050M(e)(3), 
relating  to  certain  classified  or 
confidential  contracts,  are  to  be 
reported  only  in  accordance  with 
section  6050M(e)(2).  | 

(d)  Filing  requirements — (1)  1 

Frequency  and  time  for  filing.  The  i 

information  returns  required  by  this         j 
section  with  respect  to  contracts  of  a 
Federal  executive  agency  entered  into 
on  or  after  January  1, 1989,  must  be  filed 
on  a  quarterly  basis  for  the  calendar 
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quarters  ending  on  the  last  day  of 
March.  June,  September,  and  December. 
Except  as  provided  in  paragraph  (d)(5) 
of  this  section,  the  returns  for  contracts 
entered  into  during  a  calendar  quarter 
must  be  filed  on  or  before  the  last  day  of 
the  month  following  that  quarter. 
Notwithstanding  the  preceding  sentence, 
returns  filed  before  May  7, 1990,  will  be 
considered  timely  filed. 

(2)  Form  of  reporting— {i)  General  rule 
concerning  magnetic  media.  The 
information  returns  required  by  this 
section  with  respect  to  contracts  of  a 
Federal  executive  agency  for  each 
calendar  quarter  shall  be  made  in  one 
submission  (or  in  multiple  submissions  if 
permitted  by  paragraph  (d)(4)  of  this 
section).  Except  as  provided  in 
paragraph  (d)(2)(ii)  of  this  section,  the 
required  returns  shall  be  made  on 
magnetic  media  (within  the  meaning  of 

S  301.6011-2(a)(l))  in  accordance  with 
any  applicable  revenue  procedure  or 
other  guidance  promulgated  by  the 
Internal  Revenue  Service  for  the  filing  of 
such  returns  under  section  6050M. 

(ii)  Magnetic  media  exception  for  low- 
volume  filers.  Any  Federal  executive 
agency  that  on  any  October  1  has  a 
reasonable  expectation  of  entering  into, 
during  the  one  year  period  beginning  on 
that  date,  fewer  than  250  contracts  that 
are  subject  to  the  reporting  requirements 
under  this  section  may  make  the 
information  returns  required  by  this 
section  for  each  quarter  of  that  one  year 
period  on  the  prescribed  paper  Form 
8596  in  accordance  with  the  instructions 
accompanying  such  form. 

(3)  Place  of  filing — (1)  Returns  on 
magnetic  media.  Information  returns 
made  under  this  section  on  magnetic 
media  shall  be  filed  with  the  Internal 
Revenue  Service  at  the  Martinsburg 
Computing  Center,  Martinsburg,  West 
Virginia  25401-1359,  in  accordance  with 
any  applicable  revenue  procedure  or 
other  guidance  promulgated  by  the 
Internal  Revenue  Service  relating  to  the 
filing  of  returns  under  section  6050M. 

(ii)  fora?  5506,  Information  returns 
made  on  Form  8596  shall  be  filed  with 
the  Internal  Revenue  Service  at  the 
location  specified  in  the  instructions  for 
that  form. 

(4)  Special  rule  concerning  multiple 
returns.  To  the  extent  permitted  in  any 
revenue  procedure  or  other  guidance 
relating  to  the  filing  of  information 
returns  under  this  section,  a  Federal 
executive  agency  which  files 
information  returns  under  this  section 
on  magnetic  media  may  make  more  tfian 
one  magnetic  media  submission  for  any 
quarter,  if  each  submission  for  that 
quarter  contains  all  of  the  information 
required  by  paragraph  (a)  of  this  section 
with  respect  to  contracts  entered  into  by 


one  or  more  departments,  brandies, 
bureaus,  agencies,  or  other  readily 
identifiable  operating  functions  (such  as 
a  geographic  region)  of  the  Federal 
executive  agency. 

(5)  Special  rules  for  agencies 
reporting  to  the  Federal  Procurement 
Data  Center — (1)  Election  to  have  the 
Director  of  the  Federal  Procurement 
Data  Center  make  returns  on  behalf  of 
agency.  If,  in  complying  with  the 
requirements  of  the  Federal  Procurement 
Data  System  (FPDS)  (as  established 
under  the  authority  of  the  Office  of 
Federal  Procurement  Policy  Act,  as 
amended,  41  U.S.C.  401  etseq.],  a 
Federal  executive  agency  is  required  to 
submit  to  the  Federal  Procurement  Data 
Center  (FPDC)  all  the  information  with 
respectto  one  or  more  contracts 
required  to  be  reported  by  paragraph  (a) 
of  this  section,  that  Federal  executive 
agency  may.  in  lieu  of  making  returns 
directly  to  the  Internal  Revenue  Service 
with  respect  to  those  contracts,  elect  to 
have  the  Director  of  the  FPDC  (or  his  or 
her  delegate)  make  the  required  returns 
with  respect  to  all  of  those  contracts  on 
its  behalf.  In  order  to  make  this  election 
for  such  contracts  entered  into  during  a 
calendar  quarter,  the  head  of  a  Federal 
executive  agency  (or  his  or  her  delegate) 
shall  attach  to  its  submission  to  the 
FPDC  for  that  quarter  a  signed 
statement  to  the  effect  that: 

(A)  The  Director  of  the  FPDC  (or  his 
or  her  delegate)  is  authorized,  in 
accordance  with  an  election  made  under 
26  CFR  l.e050M-l(d)(5),  to  make,  on  the 
agency's  behalf,  the  required  returns  for 
such  contracts  for  that  quarter,  and 

(B)  Under  the  penalties  of  perjtny, 
such  official  has  examined  the 
information  to  be  submitted  by  the 
agency  to  the  FPDC  for  making  those 
returns  and  certifies  that  information  to 
be,  to  the  best  of  such  official's 
knowledge  and  belief,  a  compilation  of 
agency  records  maintained  in  the 
normal  course  of  business  for  the 
purpose  of  providing  the  information 
necessary  for  making  true,  correct,  and 
complete  returns  as  required  by  section 
6050M. 

If  the  election  is  made,  the  Director  of 
the  FPDC  (or  his  or  her  delegate)  shall, 
on  the  electing  agency's  behalf,  make 
the  returns  required  by  paragraph  (a)  of 
this  section  with  respect  to  the  contracts 
to  which  the  election  ap;  'es. 

(ii)  Time,  manner,  and  place  of  filing. 
The  Director  of  the  FPDC  (or  bis  or  hn 
delegate)  must — 

(A)  Make  the  required  returns  for  a 
quarter  on  or  before  the  earlier  ot 

[1]  45  days  following  the  date  that  the 
contract  information  is  required  to  be 
submitted  to  the  FPDC  or 


[2]  90  days  following  the  end  of  the 
calendar  quarter  for  which  the  election 
is  made,  except  that,  if  that  calendar 
quarter  ends  September  30. 105  days 
following  the  end  of  that  quarter,  and 

(B)  Comply  with  paragraph  (d)(2)(i) 
and  (3)(i)  of  this  section,  relating  to  form 
and  place  of  filing. 

Notwithstanding  the  preceding  sentence, 
returns  made  before  May  7, 1990,  will  be 
considered  timely  filed. 

(iii)  Contracts  reported  directly  to  the 
Internal  Revenue  Service.  Even  if  the 
election  is  made,  all  information  with 
respect  to  any  particular  contract 
required  to  be  reported  under  paragraph 
(a)  of  diis  section  must  be  reported 
directly  to  the  Internal  Revenue  Service 
by  the  electing  agency  if  the  FPDS  does 
not  require  that  ioformation  to  be 
submitted  to  the  FPDC  An  electing 
agency  shall  not  however,  make  direct 
returns  to  the  Internal  Revenue  Service 
of  contract  information  that  is  subject  to 
the  election. 

(6)  Certification  of  return — (i)  Returns 
made  directly  with  the  Internal  Revenue 
Service.  Each  return  made  under  this 
section  by  a  Federal  executive  agency 
directly  With  the  Internal  Revenue 
Service  on  magnetic  media  or  on  Forms 
8596  and  8596-A  shall  be  signed  by  the 
head  of  the  Federal  executive  agency  (or 
his  or  her  delegate)  under  the  penalties 
of  perjury,  certifying  that  such  official 
has  examined  the  return,  that  it  is 
prepared  pursuant  to  the  requirements 
of  section  6050M  and  that,  to  the  best  of 
such  official's  knowledge  and  beliet  it  is 
compiled  from  agency  records 
maintained  in  the  normal  course  of 
business  for  the  purpose  of  making  a 
true,  correct,  and  complete  return  as 
required  by  section  6050M. 

(ii)  Returns  made  by  Director  of  FPDC 
on  agency's  behalf.  Each  return  made 
under  this  section  by  the  Director  of  the 
FPDC  on  behalf  of  a  Federal  executive 
agency  shall  be  signed  by  the  Director  of 
the  FPDC  (or  his  or  her  delegate)  under 
the  penalties  of  perjury,  certifying  that 
such  official  has  examined  the  return, 
that  it  is  prepared  pursuant  to  the 
requirements  of  section  6050M  and  that, 
to  the  best  of  such  official's  knowledge 
and  belief,  it  is  compiled  from 
information  submitted  by  the  Federal 
executive  agency  to  the  FPDC  pursuant 
to  S  l.e050M-l(d)(5)(i)  for  the  purpose  of 
making  a  true,  correct  and  complete 
return  as  required  by  section  OOSiOM. 

(e)  Special  rules  relating  to  increases 
in  amouat  obligated  If,  through  the 
exerdae  of  an  option  contained  in  a 
basic  or  initial  contract  or  under  any 
other  rule  of  contract  law,  express  or 
implied,  the  amount  of  money  or  other 
property  obligated  under  the  contract  is 
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increased  by  more  than  $25,000  in  one 
contract  action,  then  that  action  shall  be 
treated  as  the  entering  into  of  a  new 
contract  with  respect  to  which  the 
Information  reqxiired  by  paragraph  (a)  of 
this  section  is  to  be  reported  to  die 
Internal  Revenue  Service  for  the 
calendar  quarter  in  which  the  increase 
occurs. 

(f)  Effective  date — (1)  Contracts 
required  to  be  reported.  Except  as 
otherwise  provided  In  this  paragraph  (f). 
this  section  applies  to  each  Federal 
executive  agency  with  respect  to  its 
contracts  entered  into  on  or  after 
January  1, 1989  (including  any  increase 
in  amount  obligated  on  or  after  January 

1. 1989,  that  is  treated  as  a  new  contract 
under  paragraph  (e)  of  this  section). 

(2)  Contracts  not  required  to  be 
reported.  A  Federal  executive  agency  is 
not  required  to  report — 

(i)  Any  basic  or  initial  contract 
entered  into  before  Janjiary  1. 1989, 

[ii)  Any  increase  contract  action 
occurring  before  January  1. 1989,  that  is 
treated  as  a  new  contract  under 
paragraph  (e)  of  this  section,  or 

(iiij  Any  increase  contract  action  that 
is  treated  as  a  new  contract  under 
paragraph  (e)  of  this  section  if  the  basic 
or  initial  contract  to  which  that  contract 
action  relates  was  entered  into  before 
January  1, 1989,  and — 

(A)  The  increase  occurs  before  April 

1. 1990,  or 

(B)  The  amount  of  the  increase  does 
not  exceed  $50,000. 

(3)  Illustration— {\)  If  Federal 
executive  agency  enters  into  an  initial 
contract  on  December  1, 1988.  and  the 
amount  of  money  obligated  under  the 
contract  is  increased  by  $55,000  on  April 
15, 1990.  then  (A)  there  is  no  reporting 
requirement  with  respect  to  the  contract 
when  entered  into  on  December  1. 1988. 
and  (B)  the  April  15, 1990.  Increase, 
which  is  treated  as  a  new  contract  under 
paragraph  (e]  of  this  section,  is  subject 
to  the  reporting  requirements  of  this 
section  because  it  is  considered  to  be  a 
new  contract  entered  into  on  April  15, 
1990. 

(ii)  If  the  $55,000  increase  had 
occurred  before  April  1, 1990,  there 
would  have  been  no  reporting 
requirement  with  respect  to  that 
increase. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  S.  The  authority  citation  for  part 
301  is  amended  by  adding  the  following 
citation: 

Authority:  28 US-C  7805;  *  *  * 
I  301.60S0M-1  is  also  issued  under  28  U.S.C 

eosoM. 


Par.  4.  A  new  %  301.6050M-1  is  added 
to  read  as  follows: 

§  301.605011-1    Infonnation  returns 
reteting  to  persons  raceWtng  eontracu 
from  certain  Federal  executive  agenda*. 

For  provisions  relating  to  the 
requirements  of  retiuns  of  information 
relating  to  persons  receiving  contracts 
from  certain  Federal  executive  agencies, 
see  S  1.6050M-1  of  this  chapter  (Income 
Tax  Regulations). 

Approved:  November  6, 1989. 
Lawrrenca  B.  Gibbs. 

Commissioner  of  Internal  Revenue. 

(PR  Doc  89-28396  Filed  12-5-89;  8:45  am] 

BlUJNQ  C006  M30-01-4I 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
RIN  1218-AB26 

Air  Contaminants 

AOENCV:  Occupational  Safety  and 
Health  Administration.  Labor. 
action:  Fmal  rule;  partial  stay  of 
effective  date  for  two  substances. 

summary:  OSHA  reduced  exposure 
limits  for  375  air  contaminants  on 
January  19. 1989,  at  54  FR  2332.  A  stay  of 
the  new  limits  for  nitroglycerin  and 
ethylene  glycol  dinitrate  is  granted  to 
the  explosives  industry  until  February  1, 
1990. 

date:  These  actions  take  effect  on 
December  1. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  James  F.  Foster.  OSHA  Office  of 
Public  Affairs.  Room  N-3647, 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 
Telephone  (202)  523-«151. 
SUPPI^MENTARV  INFORMATION:  On 
January  19, 1989  at  54  FR  2332  OSHA 
issued  a  final  standard  setting  new  or 
more  protective  exposure  limits  for  375 
substances.  The  new  limits  are  to  be 
achieved  with  any  reasonable 
combination  of  controls  including 
engineering  controls  and  respirators  by 
September  1, 1989.  and  with  a 
preference  for  engineering  controls  by 
December  31, 1992. 

The  Institute  of  Makers  of  Explosives 
petitioned  OSHA  to  administratively 
stay  the  new  exposure  limits  for 
nitroglycerin  and  ethylene  glycol 
dinitrate  for  the  explosives  industry. 
OSHA  stayed  the  September  1, 1989 
start-up  date  of  the  Final  Rule  Limits 
column  (new)  exposure  limits  for  those 


substances  pending  settlement 
negotiations  until  December  1, 1989.  See 
64  FR  36765;  September  5, 1989  and  54 
FR  41244;  October  6, 1989. 

Setdement  negotiations  are 
continuing.  Accordingly  OSHA  is 
extending  the  stay  of  the  September  1, 
1989  start-up  date  of  the  new  exposure 
limits  for  nitroglycerin  and  ethylene 
glycol  dinitrate  for  the  explosives 
industry  until  February  1, 1990. 

This  document  was  prepared  under 
the  direction  of  G.  F.  Scannell,  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  It  is  issued  pursuant  to 
section  6  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C  655). 
section  4  of  the  Administrative 
Procedure  Act  5  U.S.C  553,  29  CFR  part 
1911  and  Secretary  of  Labor  Order  9-83 
(48  FR  35736). 

Signed  at  Washington.  DC.  this  28th  day  of 
November.  1989. 
G.  F.  Scannell. 

Assistant  Secretary. 

PART  1910-[AMENDED] 

1.  The  authority  citation  for  subpart  Z 
of  part  1910  continues  to  read  in  part  as 
follows; 

Authority:  Sees.  6, 8  Occupational  Safety 
and  Health  Act,  29  U.S.C.  655,  657:  Secretary 
of  Labors  Orders  1^-71  (36  FR  8754).  8-76  (41 
FR  25059).  or  9-83  (48  FR  35736)  as  applicable; 
and  29  CFR  part  1911. 

AU  of  subpart  Z  issued  under  section  6(b] 
of  the  Occupational  Safety  and  Health  Act. 
29  U.S.C  655(b)  except  those  substances 
listed  in  the  Final  Rule  Limits  columns  of 
Table  Z-l-A.,  which  have  identical  limits 
listed  in  the  Transitional  Limits  columns  of 
Table  Z-l-A  Table  Z-2  or  Table  Z-3.  The 
latter  were  Issued  under  section  6(a)  (29 
U.S.C  655(a)}. 

Section  19iai00a  the  Transitional  Limits 
columns  of  Table  Z-l-A  Table  Z-2  and 
Table  Z-3  also  Issued  under  6  U.S.C  553. 
Section  19iai00a  the  Transitional  limits 
columns  of  Table  Z-l-A  Table  Z-2  and 
Table  Z-3  not  issued  under  29  CFR  part  1911 
except  for  the  arsenic,  l>enzene,  cotton  dust 
and  formaldehyde  listings. 


{1910.1000    [Amended] 

2.  Section  1910.100a  Table  Z-l-A  is 
amended  by  revising  the  Note  at  the  end 
of  the  Table  to  read  as  follows; 

NotK  Pursuant  to  administrative  stays 
effective  September  1, 1989  and  published  in 
the  Federal  Register  on  September  5, 1989, 
and  extended  in  part  by  notices  published  in 
the  Federal  Register  on  October  6, 1989  and 
on  December  6, 198a  the  Septemhwr  1, 1989 
start-up  specified  in  29  CFR  19iai000(f)(2)(i) 
is  stayed  as  follows:  Until  February  1, 1990 
for  nitroglycerin  and  ethylene  glycol  dinitrate 
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in  the  explosives  industry;  until  October  1. 
1989  for  perchloroethylene  in  the  drycleaning 
industry:  until  Septeml>er  1, 1990  for  the 
acetone  TWA  for  certain  "doffers"  in  the 
cellulose  acetate  fiber  industry;  and  until  the 
decision  on  the  merits  of  the  Eleventh  Circuit 
Court  of  Appeals  in  the  case  of  Courtaulds 
Fibers,  Inc.  v.  U.S.  Department  of  Labor,  No. 
89-7073  and  consoUdated  cases,  for  the 
Ceiling  for  carbon  monoxide  for  blast  furnace 
operations,  vessel  blowing  at  basic  oxygen 
furnaces  and  sinter  plants  in  the  steel 
industry  (SIC  33).  OSHA  will  publish  in  the 
Federal  Register  notice  of  the  termination  of 
the  cartxin  monoxide  stay. 

[FR  Doc.  89-28401  Filed  12-5-89;  8:45  amj 

BIUJNO  CODE  4S10-tS-ll 


DEPARTMENT  OF  THE  TREASURY 

Offica  of  ttM  AMistant  Sacratary  for 
International  Affair* 

31  CFR  Part  129 

Foreign  Portfolio  Investment  Survey; 
Reporting  Requirements 

agency:  Treasury. 
action:  Notice  of  reporting 
requirements  and  availability  of  forms. 

summary:  By  this  notice  the  Department 
of  die  Treasury  is  informing  the  public 
that  it  is  conducting  a  sxirvey  of  foreign 
portfolio  investment  in  the  United 
States.  All  persons  who  meet  the 
reporting  reqiilrements  set  forth  in  this 
Notice  must  report  Survey  data  is  based 
on  foreign  holdings  as  of  December  31, 

1989,  and  reports  are  due  at  the 
Department  of  the  Treasury  by  June  30, 

1990.  Any  United  States  issuer  of 
secudties  that  meets  the  benchmark 
survey  asset  test  for  a  routine  large 
issuer  and  any  United  States  holder  of 
record  that  exceeds  the  exemption  level 
for  aggregate  foreign  holdings  should 
contact  the  Department  of  the  Treasury 
at  the  telephone  number  listed  below  to 
obtain  a  copy  of  the  Forms  and 
Instructions  if  its  Chief  Financial  Officer 
has  not  yet  received  a  copy. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Griever,  Foreign  Portfolio 
Investment  Project  Office  of  the 
Assistant  Secretary.  International 
Affairs,  U.S.  Department  of  the 
Treasury,  Washington,  DC  20220. 
Telephone:  (202)  566-5297. 
SUPPt-EMENTARY  INFORMATION:  The 

International  Investment  and  Trade  in 
Services  Survey  Act  (22  U.S.C.  3101,  et 
seq.)  as  eunended.  (the  "Act"),  and  E.O. 
11961  of  January  19, 1977,  (42  FR  4321), 
as  amended,  require  the  Department  of 
the  Treasury  to  conduct  periodic 
compreheruive  surveys  of  foreign 


portfoUo  investment  in  the  United 
States.  Regulations  governing  the 
current  Survey  were  published  In  the 
Federal  Register.  AprU  9, 1984,  at  49  FR 
14054-14057,  also  found  at  31  CFR  Part 
129  (1988),  and  amended  by  regulations 
published  on  September  15, 1989,  at  54 
FR  38227-38228.  The  Supplementary 
Information  section  of  the  1984 
regulations  (49  FR  14054)  stated  that  the 
exemption  levels  would  subsequenOy  be 
published  in  the  Federal  Register. 

Who  Must  Report  and  Exeraptkn  Levels 

United  States  Issuers  of  Securities 

The  reporting  obligations  of  United 
States  issuers  are  governed  by  the 
following  classifications: 

Routine  Large  Issuer  Reporters— Asset 
Test 

A  report  is  required  on  Form  FPI-1 
(Report  for  United  States  Issuers  of 
Securities)  from  every  United  States 
business  enterprise  issuer  (irrespective 
of  whether  it  has  evidence  of  foreign 
investment  in  its  securities)  which,  as  of 
the  latest  available  closing  date  of  its 
accounting  records,  had: 

(1)  Total  consolidated  assets  of  more 
than  $1  billion,  if  it  is  a  nonbanking 
business  enterprise; 

(2)  Total  consolidated  assets  of  more 
Uian  $2  billion,  if  it  is  a  banking 
business  enterprise. 

Selective  Small  Issuer  Reporters — 
Response  Required  When  Contacted 

A  report  on  Form  FPI-1  is  also 
required  from  every  United  States  issuer 
with  total  consolidated  assets  of  at  least 
$10  million  that  is  informed  by  the 
Department  of  the  Treasury  that  it  must 
report. 

United  States  Holders  of  Record 

The  reporting  obligations  of  United 
States  holders  of  record  are  the 
following:  A  report  is  required  on  Form 
FPI-2  (Report  for  United  States  Holders 
of  Record)  from  every  United  States 
person  who  acts  on  behalf  of  a  foreign     , 
person  as  a  holder  of  record  and  who 
holds  for  all  its  foreign  customers 
combined  investments  in  securities  of 
United  States  issuers  aggregating  more 
than  $20  million  based  on  fair  market 
value  as  of  December  31, 1989. 
Charles  Schotta. 

Deputy  Assistant  Secretarj  for  Arabian 
Peninsula  Affairs. 

(FR  Doc.  89-28509  Filed  12-5-89;  8:45  am] 
■nxiNO  ooot  4si»-as-M 


OEPARTMENT  OF  HEALl  H  AND 
HUMAN  SERVICES 

Put>llc  Heattli  Service 

42  CFR  Part  57 

RIN0905-A(XM 

Grants  for  Predoctoral,  Graduate,  and 
Faculty  Development  Education 
Programs  In  FamRy  Medicine 

agency:  Public  Healdi  Service,  HHS. 
Acnow  Fmal  rule. 

summary:  This  rule  amends  the  existing 
regulations  implementing  Grants  for 
Predoctoral,  Graduate  and  Faculty 
Development  Education  Programs  in 
Family  Medicine  to  extend  the  period  of 
Federal  support  for  trainees  in  faculty 
development  programs  supported  under 
this  authority  from  1  calendar  year  to  24 
cumulative  months.  This  amendment  to 
extend  the  total  period  of  stipend 
sun>ort  will  improve  the  effectiveness  of 
these  grant  programs  to  attract  and 
retain  fellows. 

EFFEcnvE  date:  This  final  rule  is 
effective  December  6, 1989. 

for  further  information  contact: 

Marilyn  H.  Gaston,  M.D.,  Director, 
Division  of  Medicine,  Bureau  of  Health 
Professions,  Health  Resources  and 
Service  Administration,  Parklawn 
Building.  Room  4C-25, 5600  Fishers 
Lane,  Rockville.  Maryland  20657; 
telephone:  301  443-6190. 

SUPPLEMENTARY  INFORMATION:  On 

October  16, 1980,  the  Assistant 
Secretary  for  Health,  with  the  approval 
of  the  Secretary,  published  in  the 
Federal  Reg^er  (45  FR  68890)  a  final 
rule  (and  amendments  to  the  fmal  rule 
on  March  26. 1984  (49  FR  11812)), 
governing  programs  administered  under 
section  786(a)  of  the  Public  Health 
Service  Act  (the  Act).  Grants  are 
awarded  to  schools  of  medicine  or 
osteopathic  medicine,  hospitals,  and 
other  pubUc  or  private  nonprofit  entitiev 
for  projects  to:  (a)  Plan,  develop,  and 
operate,  or  participate  in  predoctoral 
graduate,  or  faculty  development 
educational  programs  in  family 
medicine;  and  (b)  provide  financial 
assistance  to  trainees  participating  in 
predoctoral  or  graduate  educational 
programs  who  are  in  need  of  financial 
assistance  and  who  plan  to  practice 
family  medicine  or  to  trainees  in  faculty 
development  programs  who  plan  to 
teach  in  family  medicine  training 
programs. 

This  amendment  is  to  both  clarify  and 
ease  a  restriction  contained  in 
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S  57.1604(d)  of  the  oirrent  regulations. 
This  provision  states  that — 

Each  program  must  be  no  longer  than  1 
calendar  year  for  any  trainee. 

The  revised  section  reads  as  follows: 

"Stipend  support  from  grant  funds  may  be 
no  longer  than  24  ciunulative  months  for  any 
trainee." 

The  Department  is  clarifying  this 
provision  to  indicate  that  the  limitation 
refers  specifically  to  the  length  of  time 
for  which  stipend  support  may  be  given 
to  trainees,  rather  than  to  a  limitation  on 
the  length  of  time  of  a  particular  training 
program.  Indeed,  program  of  greater 
than  1  year  in  duration  have  received 
support  under  this  grant  program. 

The  Department  has  foimd  that  a 
number  of  quality  training  programs  are 
now  2  or  more  years  in  length.  This 
period  of  training  is  used  to  more  fully 
develop  the  teaching,  research,  and 
management  skills  needed  by  new 
family  medicine  faculty.  To  improve  the 
effectiveness  of  these  grant  programs  to 
attract  and  retain  fellows,  the 
Department  is  revising  S  56.1604(d)  to 
permit  stipend  support  of  trainees  up  to 
24  cumulative  months.  "Cumulative" 
modifies  the  number  of  months  to  allow 
full  support  for  trainees  in  programs  that 
schedule  breaks  in  the  training  period, 
thus  extending  the  total  period  of 
support  beyond  2  calendar  years. 

Justification  for  Omitting  Notice  of 
Proposed  Rulemaking 

The  Department  believes  that  this 
amendment  will  create  greater 
flexibility  for  both  the  Department  and 
the  grantees  in  the  administration  of  this 
grant  program.  The  Secretary  has 
therefore  determined,  according  to  5 
U.S.C.  553  and  Department  policy,  that  it 
would  be  both  unnecessary  and 
contrary  to  the  public  interest  to  obtain 
public  comment  on  these  regulations  or 
to  delay  their  effective  date. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

These  regulations  govern  financial 
assistance  programs  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  estabhshed  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required. 


Paperwoik  Reduction  Act  of  1980 

This  amendment  does  not  affect  the 
recordkeeping  or  reporting  requirements 
for  the  Grants  for  Predoctoral,  Graduate, 
and  Faculty  Development  Education 
Programs  in  Family  Medicine. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health. 

Education  of  the  disadvantaged. 
Educational  facilities. 
Educational  study  program. 
Emergency  medical  services. 
Grant  programs-education. 
Grant  programs-health. 
Health  facilities. 
Health  professions. 
Loan  programs-health. 
Medical  and  dental  schools. 
Scholarships  and  fellowships. 
Student  aid. 

Accordingly,  42  CFR  part  57,  Subpart 
Q  is  amended  as  set  forth  below: 

Dated:  August  30. 1989. 
James  O.  Mason, 
Assistant  Secretary  for  Health. 
Approved:  November  16, 1989. 
Louis  W.  Sullivan. 
Secretary. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.895,  Grants  for  Faculty  Development  in 
Family  Medicine) 

PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILITIES,  EDUCATIONAL 
IMPROVEMENTS,  SCHOLARSHIPS 
AND  STUDENT  LOANS 

Subpart  0— Grants  for  Predoctoral, 
Graduate,  and  Faculty  Davelopment 
Education  Programs  In  Family 
Medicine. 

1.  The  authority  citation  for  Subpart  Q 
of  Part  57  continues  to  read  as  follows: 

Authority:  Sec.  215,  Public  Health  Service 
Act.  58  Stat.  690.  63  StaL  35  (42  U.S.C  216); 
sec.  786(a).  Public  Health  Service  Act,  90  Stat. 
2316  (42  U.S.C.  295g-6(a]). 

2.  Section  57.1604  is  amended  by 
revising  paragraph  (d)(4]  to  read  as 
follows: 

S  57.1604    Wlwt  requirements  must  a 
project  meet? 

***** 

(d)  •  •  • 

(4)  Stipend  support  from  grant  funds 
may  be  no  longer  than  24  c\unulative 
months  for  any  trainee. 

***** 

[FR  Doc.  89-28454  Filed  12-5-89;  8:45  am] 
BiujNa  cooe  4ia»-is-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  ParU  1, 2, 3, 10, 12. 15, 24, 30, 
42, 50, 69, 70, 90, 107, 1 10, 146, 147, 
147A,  148, 150, 151, 153, 154, 159, 167, 
168. 169, 170, 175, 188,  and  197 

[CGD  86-033] 

RtN211S-AD00 

Appeal  Procedures  and  Coast  Guard 
Organization 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  This  rule  establishes  a 
imiform  appeals  section  to  replace  all 
existing  appeals  sections  in  46  CFR 
chapter  I,  except  for  subpart  J  of  part  5 
which  deals  with  suspension  and 
revocation  hearings.  All  existing  appeals 
sections  in  46  CFR  chapter  I  are 
amended  to  reference  the  uniform 
appeals  section  in  part  1.  A  similar 
reference  is  added  to  some  parts  in 
chapter  I  which  do  not  currently  address 
appeal  procedures.  This  rule  also 
updates  the  Coast  Guard  organization 
contained  in  part  1.  The  current 
procedure  for  appealing  a  Coast  Guard 
requirement  is  confusing  because 
existing  appeals  sections  vary  in 
wording  and  do  not  contain  complete 
guidance  necessary  for  making  an 
appeal.  Certain  aspects  of  the  Coast 
Guard  organization  contained  in  part  1 
are  not  correct.  This  rule  will  clarify  the 
appeal  process,  eliminate  repetitive 
sections,  and  update  the  Coast  Guard 
organization. 

EFFECTIVE  DATE:  December  6, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lieutenant  Michael  E.  Raber,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection  {G-MTH-4/ 
13),  U.S.  Coast  Guard,  Washington,  DC 
20593-0001.  (202)  267-2997. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  final  rule,  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  following  publication  in  the 
Federal  Register.  Coast  Guard 
regulations  in  46  CFR  chapter  I  contain 
numerous  sections  intended  to  advise 
the  public^  administrative  appeal 
procedures.  These  sections  vary  in 
wording  and  content.  Many  do  not 
contain  all  the  information  necessary  for 
making  an  appeal.  In  addition,  other 
parts  contain  no  guidance  on  appealing 
requirements  covered  by  that  part.  To 
reduce  repetitive  sections  and  improve 
overall  clarity,  this  final  rule  adds  a 
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uniform  appeals  section  to  46  CFR  part 
1.  All  existing  appeals  sections  in 
chapter  L  except  subpart  ]  of  part  5 
which  deal  with  suspension  and 
revocation  hearings,  are  amended  to 
contain  only  a  reference  to  part  1.  A 
similar  reference  to  part  1  is  added  to 
some  parts  not  currently  containing  an 
appeals  section.  The  official  to  whom  an 
appeal  is  made  is  an  important  aspect  in 
the  procedures  for  appealing  a  Coast 
Guard  requirement.  Accordingly,  the 
organization  section  in  part  1  is  updated 
to  reflect  the  current  Coast  Guard 
organization.  Because  this  rulemaking 
clarifies  agency  organization,  practice, 
and  procedure,  notice  and  comment  are 
unnecessary.  Further,  because  of  the 
need  of  the  public  to  know  the 
information  necessary  to  make  an 
appeal,  the  Coast  Guard  finds  good 
cause  to  make  this  rulemaking  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register. 

Regulatory  Evaluation 

This  rulemaking  is  considered  to  be 
non-major  under  Executive  Order  12291, 
and  non-significant  imder  DOT 
regulatory  policies  and  procedures  (44 
FR  11034,  February  26, 1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  minimal  and  further 
economic  evaluation  is  uimecessary. 
This  rulemaking  merely  adds  a  uniform 
appeals  section  in  part  1  of  title  46, 
amends  all  existing  appeals  sections  to 
cross  reference  the  uniform  appeals 
section  in  part  1,  adds  a  similar 
reference  to  some  parts  not  currently 
containing  an  appeals  section,  and 
updates  the  Coast  Guard  organization. 
Accordingly,  the  Coast  Guard  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  final  rule  are  Lieutenant 
Michael  E.  Raber,  Project  Manager,  and 
Lieutenant  Commander  Don  M.  Wrye, 
Project  Counsel,  Office  of  Chief  Counsel. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rulemaking 
and  concluded  that,  imder  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation. 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 

46  CFR  Part  1 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements,  Vessels. 

46  CFR  Part  3 

Oceanographic  research  vessels. 
Reporting  and  recordkeeping 
requirements.  Research. 

46  CFR  Part  10 

Reporting  and  recordkeeping 
requirements.  Schools,  Seamen. 

46  CFR  Part  12 

Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  15 

Reporting  and  recordkeeping 
requirements.  Seamen,  Vessels. 

46  CFR  Part  24 

Marine  safety. 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  42 

Penalties,  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  50 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  69 

Measurement  standards.  Reporting 
and  recordkeeping  requirements. 
Vessels. 

46  CFR  Part  70 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  90 

Cargo  vessels.  Marine  safety. 


46  CFR  Part  107 

Incorporation  by  reference,  Marine 
safety.  Oil  and  gas  exploration. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  110 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  146 

Arms  and  munitions.  Hazardous 
materials  transportation.  Labeling. 
Marine  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 

requirements. 

46  CFR  Part  147 

Arms  and  munitions.  Hazardous 
materials  transportation.  Incorporation 
by  reference.  Marine  safety.  Packaging 
and  containers. 

46  CFR  Part  147 A 

Fire  prevention.  Hazardous 
substances.  Occupational  safety  and 
health.  Pesticides  and  pests.  Seamen, 
Vessels. 

46  CFR  Part  148 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety. 

46  CFR  Part  150 

Hazardous  materials,  transportation. 
Incorporation  by  reference.  Marine 
safety.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  151 

Cargo  vessels,  Hazardous  materials 
transportation.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

46  CFR  Part  153 

Administrative  practice  and 
procedure.  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control 

46  CFR  Part  154 

Cargo  vessels.  Gases,  Hazardous 
materials  transportation.  Incorporation 
by  reference.  Marine  safety.  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  159 

Business  and  industry.  Laboratories, 
Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  167 

Fire  prevention.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Schools,  Seamen,  Vessels. 
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46  CFR  Part  168 

Occupational  safety  and  health. 
Schools,  Seamen,  Vessels. 

46  CFR  Part  169 

Fire  prevention.  Incorporation  by 
reference,  Marine  safety,  Reporting  and 
recordkeeping  requirements,  Schools, 
Vessels. 

46  CFR  Part  170 

Incorporation  by  reference,  Marine 
safety,  Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  175 

Marine  safety.  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  188 

Marine  safety,  Oceanographic 
research  vessels. 

46  CFR  Part  197 

living.  Marine  safety.  Occupational 
safety  and  health,  Reporting  and 
recordkeeping  requirements.  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  title  46,  chapter  I  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows. 

1.  Part  1  is  revised  to  read  as  follows: 

PART  1-ORGANIZATION,  GENERAL 
COURSE  AND  METHODS  GOVERNING 
MARINE  SAFETY  FUNCTIONS 

Subpart  1.0— Organization  and  General 
Flow  of  Functions 

1.01-5    Definitions  of  terms  used  in  this  part 
1.01-10    Organization. 
1.01-15    Organization;  districts. 
1.01-20    Suspension  and  revocation 

proceedings. 
1.01-25    General  flow  of  functions. 
1.01-30    Judicial  review. 
1.01-35    0MB  control  numbers  assigned 

pursuant  to  the  Paperwork  Reduction 

Act 

Subpart  1.03— Rights  of  Appetf 

1.03-10    Defmition  of  terms  used  in  this 

subpart 
1.03-15    General 
li)3-20    Appeals  from  decisions  or  actions  of 

■nOCMI. 
1.03-25    Appeals  from  decisions  or  actions  of 

a  District  Commander. 
1.03-30    Appeals  from  decisions  or  actions  of 

the  Marine  Safety  Center. 
1.03-35    Appeals  from  decisions  or  actions  of 

a  recognized  classification  society  acting 

on  behalf  of  the  Coast  GoanL 
1.03-40    Appeals  from  decisions  or  actions  of 

a  tonnage  measurement  authority. 

Authority.  5  U.S.C  552;  14  U3.C  633;  46 
use.  7701;  48  CFR  1.45, 1^:  i  1.01-35  also 
issued  under  the  autkority  of  44  U.S.C  3607. 


Subpart  1.01— Organization  and 
General  Flow  of  Functions 

91.01-05    Definitions oftemw uaed in tNs 
part 

(a)  The  term  "Commandanr  means 
the  Commandant  of  the  Coast  Guard. 

(b)  The  term  "District  Commander" 
means  an  officer  of  the  Coast  Guard 
designated  as  such  by  the  Commandant 
to  command  all  Coast  Guard  activities 
within  a  district 

9 1.01-10    Organlzatloa 

(a)  The  Commandant  is  the  head  of 
the  agency  and  exercises  overall 
direction  over  the  policy  and 
administration  of  the  Coast  Guard. 

(b)  To  carry  out  the  regulatory  and 
enforcement  aspects  of  marine  safety, 
the  staff  officers  designated  in  this 
paragraph  are  assigned  to  the 
Commandant  The  chain  of  military 
command  is  from  the  Commandant 
directly  to  the  District  Commanders.  The 
staff  officers  at  Headquarters  act  only 
on  the  basis  of  the  Commandant's 
authority  and  direction. 

(1)  The  Chief,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection, 
under  the  general  direction  of  the 
Commandant  directs,  supervises  and 
coordinates  the  activities  of  the  Chief, 
Marine  Technical  and  Hazardous 
Materials  Division,  the  Chief,  Merchant 
Vessel  Inspection  and  Documentation 
Division,  the  Chief,  Merchant  Vessel 
Personnel  Division,  the  Chief,  Marine 
Investigation  Division,  the  Chief,  Port 
Safety  and  Security  Division,  The  Chief, 
Mauine  Environmental  Response 
Division.  The  programs  administered  by 
the  Chief,  Port  Safety  and  Security 
Division  and  the  Chief,  Marine 
Environmental  Response  Division  are 
guided  by  regulations  contained  in  33 
CFR  chapter  I.  The  Chief,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection  exercises 
technical  control  over  the  Commanding 
Officer,  Mauine  Safety  Center  and 
through  the  District  Commander, 
supervises  the  administration  of  the 
Marine  Safety  Divisions  of  District 
O^ices  and  Officers  in  Charge,  Marine 
Inspection. 

(i]  The  Chief,  Marine  Technical  and 
Hazardous  Materials  Division  (G-MTH), 
at  Headquarters,  under  the  direction  of 
the  Chief,  Office  of  Marine  Safety. 
Security,  and  Environmental  Protection, 
evaluates  plans  and  specifications  for 
the  construction  or  alteration  of 
commercial  vessels  and  marine 
structures;  develops  policies  and 
regulations  on  load  line  matters  and 
supervises  classification  societies 
authorized  to  assign  load  Knes  on  behalf 
of  the  Coast  Guard;  provides  technical 


assistance  with  respect  to  enforcing  and 
improving  merchant  marine  material 
standards;  administers  the  program  for 
the  development  of  safe  containment 
systems  for  certain  bulk  dangerous 
cargoes:  administers  the  certification 
program  for  foreign  vessels  carrying 
cargoes  of  unusual  hazard,  and 
evaluates  the  hazards  involved  in  the 
shipment  of  dangerous  cargoes. 

(ii)  The  Chief,  Merchant  Vessel 
Inspection  and  Documentation  Division 
(G-MVI].  at  Headquarters,  under  the 
direction  of  the  Chief,  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection,  administers  the  inspection 
program  for  merchant  vessels,  including 
those  engaged  in  outer  continental  shelf 
activities,  and  the  program  of  enforcing 
and  improving  merchant  marine 
material  and  operational  safety 
standards;  reviews  marine  casualties 
other  than  recreational  boating  safety 
accidents  and  initiates  regulatory 
projects  to  enhance  marine  safety  based 
on  that  review;  examines  and  approves 
lifesaving  and  firefighting  equipment 
administers  the  vessel  measurement  and 
toimage  program,  and  administers  the 
vessel  documentation  program. 

(iii)  The  Chief,  Merchant  Vessel 
Personnel  Division  (G-MVP),  at 
Headquarters,  under  the  direction  of  the 
Chief,  Office  of  Marine  Safety,  Security, 
and  Environmental  Protection, 
administers  the  program  for  the 
enforcement  and  development  of 
prescribed  merchant  marine  personnel 
standards,  including  but  not  limited  to 
the  licensing,  certificating,  shipment 
and  discharge  of  seamen,  and  the 
manning  of  vessels. 

(iv)  The  Chief,  Marine  Investigating 
Division  (G-MMI),  at  Headquarters, 
under  the  direction  of  the  Chief,  Office 
of  Marine  Safety,  Security,  and 
Environmental  Protection,  revievys 
investigations  of  marine  casualties; 
reviews  the  records  of  proceedings  to 
suspend  and  revoke  licenses, 
certificates  and  documents  held  by 
maritime  personnel;  and  compiles, 
maintains,  reviews  and  evaluates 
statistics  obtained  from  marine  casualty 
investigations. 

(v)  The  Commanding  Officer,  Marine 
Safety  Center  (G-MSC),  under  the 
technical  control  of  the  Chief,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection,  conducts  the 
review  and  approval  of  plans, 
calcidations,  and  other  materials 
concerning  the  design,  constructitm, 
alteration,  and  repair  of  commercial 
vessels  to  determine  conformance  with 
the  marine  inspection  laws,  regulations 
and  implementing  directives. 
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(2)  The  Chief  Counsel  of  the  Coast 
Guard  at  Headquarters,  tmder  the 
general  direction  and  supervision  of  the 
General  Counsel,  Department  of 
Transportation  and  the  Commandant, 
considers  cases  involving  alleged 
violations  of  navigation  and  vessel 
inspection  laws  or  regulations 
prescribed  thereunder  and  published  in 
this  chapter  or  in  33  CFR  chapter  I.  and 
reviews  appeals  to  the  Commandant 
from  statutory  monetary  penalties 
assessed  therefor.  Upon  completion  of 
such  a  review,  the  Chief  Counsel 
prepares  a  proposed  action  for  the 
Commandant's  consideration  or,  in 
appropriate  cases,  takes  final  action  on 
behalf  of,  and  as  directed  by,  the 
Commandant 

§1.01-15    Organization;  districts. 

(a)  To  assist  the  District  Commander 
in  carrying  out  the  regulatory  and 
enforcement  aspects  of  marine  safety  in 
the  Coast  Guard  Districts,  there  is 
assigned  to  each  District  Commander  a 
staff  officer  designated  as  Chief,  Marine 
Safety  Division.  The  chain  of  military 
command  is  from  the  District 
Commander  to  each  Officer  in  Charge, 
Marine  Inspection,  within  the  district 
The  Chief,  Marine  Safety  Division,  is  a 
staff  officer  assigned  to  the  District 
Commander  and  acts  only  on  the  basis 
of  the  authority  and  by  direction  of  the 
District  Commander. 

(1)  The  Chiefs,  Marine  Safety 
Division,  in  the  District  Offices,  under 
the  supervision  of  their  respective 
District  Commanders,  direct  the 
activities  in  their  district  relative  to 
vessel,  factory  and  shipyard  inspections; 
reports  and  investigations  of  marine 
casualties  and  accidents;  processing  of 
violations  of  navigation  and  vessel 
inspection  laws;  the  licensing, 
certificating,  shipment  and  discharge  of 
seaman;  the  investigation  and  institution 
of  proceedings  looking  to  suspension 
and  revocation  under  46  U.S.C.  chapter 
77  of  licenses,  certificates,  and 
documents  held  by  persons;  and  all 
other  marine  safety  regulatory  activities 
except  those  functions  related  to 
recreational  boating  when  under  the 
supervision  of  the  Chiefs,  Boating  Safety 
Division,  in  the  District  Offices. 

(2)  Unless  otherwise  provided  for,  the 
Chiefs,  Boating  Safety  Division,  in  the 
District  Offices,  under  the  supervision  of 
their  respective  District  Commanders, 
direct  the  activities  in  their  districts 
relative  to  administration  of  the  law 
enforcement  program  applicable  to 
iminspected  vessels  used  for 
recreational  purposes  and  the 
imposition  and  collection  of  penalties  in 
connection  therewith;  maintain  liaison 
with  Federal  and  State  agencies  having 


related  interests;  develop  and 
coordinate  agreements  and 
arrangements  with  Federal  and  State 
agencies  for  cooperation  in  the 
enforcement  of  State  and  Federal  laws 
related  to  recreational  boating;  and 
review  investigative  reports  of 
recreational  boating  accidents. 

(b)  The  Officers  in  Charge,  Marine 
Inspection,  in  the  Coast  Guard  districts, 
under  the  supervision  of  their  respective 
District  Commanders,  are  in  charge  of 
marine  inspection  offices  and  marine 
safety  offices  located  in  various  ports 
and  have  command  responsibility  with 
assigned  marine  safety  zones  for  the 
performance  of  duties  with  respect  to 
the  inspection,  enforcement,  and 
administration  of  navigation  and  vessel 
inspection  laws,  and  rules,  and 
regulations  governing  marine  safety.  The 
Officer  in  Charge,  Marine  Inspection, 
has  been  designated  and  delegated  to 
give  immediate  direction  to  Coast  Guard 
activities  relating  to  marine  safety 
functions  consisting  of  inspection  of 
vessels  in  order  to  determine  that  they 
comply  with  the  applicable  laws,  rules, 
and  regulations  relating  to  construction, 
equipment  manning  and  operation,  and 
to  be  satisfied  that  such  vessels  are  in 
seaworthy  condition  for  the  services  in 
which  such  vessels  are  to  be  operated; 
shipyard  inspections;  factory 
inspections  of  materials  and  equipment 
for  vessels;  the  licensing,  certificating, 
shipment  and  discharge  of  seaman; 
investigations  of  marine  casualties  and 
accidents;  investigations  of  violations  of 
law;  negligence,  misconduct 
unskillfullness,  incompetence  or 
misbehavior  of  persons  holding  licenses, 
certificates,  or  documents  issued  by  the 
Coast  Guard;  initiations  of  actions 
seeking  suspension  or  revocation  under 
46  U.S.C  chapter  77  of  licenses, 
certificates  and  documents  held  by 
persons,  and  presentation  of  cases  at 
hearings  before  Administrative  Law 
Judges;  and  the  enforcement  of 
navigation,  vessel  inspection  and 
seaman  laws  in  general. 

Note:  Licensing  and  Certification  functions 
are  performed  only  by  the  Officer  in  Charge, 
Marine  Inspection,  at  the  following  locations: 
Boston,  MA 
New  York,  NY 
Baltimore,  MD 
Charleston,  SC 
Miami,  FL 
New  Orleans,  LA 
Houston.  TX 
Memphis,  TN 
St  Louis,  MO 
Toledo,  OH 
Long  Beadi,  CA 
San  Francisco,  CA 
Portland,  OR 
Seattle,  WA 
Anchorage,  AK 


Juneau,  AK 
Honolulu,  HI 

Where  the  term  "Officer  in  Charge, 
Marine  Inspection",  "Marine  Inspection 
Office,"  or  "Marine  Safety  Office"  is 
used  within  the  context  of  parts  10, 12  or 
187  of  this  chapter,  it  is  imderstood  to 
mean  that  particular  "Officer"  or 
"Office"  at  one  of  the  above  listed 
locations. 

(c)  For  descriptions  of  Coast  Guard 
districts  and  marine  safety  zones,  see  33 
CFR  part  3. 

9  1.01-20    Suspension  and  revocation 
proceedings. 

(a)  The  Commandant  takes  final 
agency  action  on  each  proceeding 
concerned  with  revocation. 

(b)  The  Commandant  has  delegated 
authority  to  the  Vice  Commandant  in  33 
CFR  1.01-40  to  take  final  agency  action 
under  subparts  L  ),  and  K  of  part  5  of 
this  chapter  on  each  proceeding  except 
on  a  petition  or  appeal  in  a  case  on 
which  an  order  of  revocation  has  been 
issued. 

(c)  The  Commandant  assigns  to  his 
staff  a  Chief  Administrative  Law  Judge 
who  is  an  Administrative  Law  Judge 
appointed  under  5  U.S.C.  3105  and 
whose  assignment  is  to: 

(1)  Act  as  adviser  and  special 
assistant  to  the  Commandant  on  matters 
concerning  the  administration  of 
hearings  conducted  imder  46  U.S.C. 
chapter  77; 

(2)  Conduct  hearings  under  46  U.S.C. 
chapter  77; 

(3]  Train  new  Administrative  Law 
Judges  assigned  to  conduct  hearings 
under  46  U.S.C  chapter  77; 

(4)  Review  the  written  decisions  and 
orders  of  each  Administrative  Law 
Judge  assigned  to  conduct  a  hearing 
under  46  U.S.C.  chapter  77;  and 

(5)  Act  as  adviser  to  the  Chief  Counsel 
in  preparation  of  the  final  action  of 
proceedings  conducted  under  subparts  L 
J,  and  K  of  part  5  of  this  chapter. 

(d)  The  Chief  Counsel  of  the  Coast 
Guard,  under  the  general  direction  and 
supervision  of  the  Commandant  U.S. 
Coast  Guard: 

(1)  Acts  as  an  adviser  and  as  a  special 
assistant  to  the  Commandant  in  matters 
of  law;  and 

(2]  Prepares  for  the  consideration  of 
the  Commandant  or  the  Vice 
Commandant  as  appropriate,  proposed 
decisions  on  cases  on  appeal  or  review 
in  suspension  and  revocation 
proceedings. 

914)1-25    General  flow  of  functions, 
(a)  The  Officer  in  Charge,  Marine 
Inspection,  has  final  authority  with 
respect  to  the  functions  described  in 
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S  1.01-15(b)  of  this  subpart  subject  to 
the  rights  of  appeal  set  forth  in  subpart 
1.03  of  this  part 

(b)  The  general  course  and  method  by 
which  the  functions  (other  than  those 
dealing  with  suspension  and  revocation 
of  licenses,  certificates,  or  dociunents 
described  in  paragraph  (c)  of  this 
section)  concerning  marine  safety 
activities  are  channeled  begins  with  the 
Officer  in  Charge.  Marine  Inspection,  at 
the  local  Marine  Safely  Office.  From  this 
officer  the  course  is  to  the  Chief,  Marine 
Safety  Division,  on  the  staff  of  the 
District  Commander  and  then  to  the 
District  Commander.  From  the  District 
Commander  the  course  is  to  the  Chief  of 
one  of  the  divisions  within  the  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection  at 
Headquarters.  In  most  administrative 
cases  the  chaimel  ends  at  this  point 
however,  on  matters  of  poUcy  and  other 
appropriate  cases,  the  course  continues 
to  the  Chief.  Office  of  Marine  Safety. 
Security,  and  Environmental  Protection, 
and  then  to  the  Commandant  whose 
decisions  are  final 

(c)  In  proceedings  involving  the 
suspension  or  revocation  of  a  Coast 
Guard  Ucense,  certificate  or  document 
issued  to  an  individual,  the  course  and 
method  by  which  such  proceedings  are 
channeled  are  as  follows: 

(1)  In  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  Territory 
of  Guam,  the  Virgin  Islands,  and  other 
possessions,  the  proceedings  are 
initiated  by  the  preferment  of  charges 
and  specifications  against  the  holder  of 
the  Coast  Guard  Ucense,  certificate  or 
document.  A  Coast  Guard  Investigating 
Officer  under  the  supervision  of  an 
Officer  in  Charge,  Marine  Inspection,  or 
an  Officer  in  Charge,  Marine  Inspection 
causes  the  charges  and  specifications  to 
be  served  on  the  person  described 
therein  (person  charged)  who  is  a  holder 
of  a  Coast  Guard  license,  certificate  or 
document.  At  a  hearing  the  Coast  Guard 
submits  evidence  to  support  the  charges 
and  specifications,  while  the  person 
charged  may  submit  evidence  in  rebuttal 
or  mitigation.  The  Administrative  Law 
Judge  renders  a  decision  on  the  basis  of 
the  evidence  adduced  at  the  hearing  and 
the  law.  The  Administrative  Law  Judge's 
decision  is  given  to  the  person  charged. 

(i)  bi  a  case  where  an  appeal  is  made 
by  the  person  charged,  the  notice  of 
appeal  is  filed  with  the  Administrative 
Law  Judge  who  heard  the  case  or  with 
any  Officer  in  Charge,  Marine 
Inspection,  for  forwarding  to  such 
Administrative  Law  Judge. 

(d)  In  the  performance  of  their  duties, 
all  Coast  Guard  Administrative  Law 
Judges  are  bound  by  law  and  the 
regulations  in  this  chapter  or  in  33  CFR 


chapter  I.  Statements  of  policy, 
clarification  of  points  of  procedure,  and 
general  administrative  instructions  are 
published  in  "Administrative  Law 
Judges'  Circulars"  and  "Administrative 
Law  Judges'  Internal  Practices  and 
Procedures  Series."  The  Chief 
Administrative  Law  Judge,  located  in 
the  Office  of  the  Commandant  U.S. 
Coast  Guard,  maintains  a  complete  file 
of  these  publications  for  reading 
purposes  during  normal  working  hours. 

§1.01-30    Judicial  revtew. 

(a)  Nothing  in  this  chapter  shall  be 
construed  to  prohibit  any  party  from 
seeking  judicial  review  of  any 
Commandant's  decision  or  action  taken 
piu-suant  to  the  regulations  in  this  part 
or  part  5  of  this  chapter  with  respect  to 
suspension  and  revocation  proceedings 
arising  under  48  U.S.C.  chapter  77. 

(b)  If  the  person  found  guilty  of  any 
offense  fails  to  make  a  timely  appeal, 
the  decision  of  the  administrative  law 
judge  is  final  and  binding  on  the  person 
charged  as  of  the  date  that  the  decision 
is  delivered  to  the  person  charged  or  his 
authorized  representative. 

S  1.01-3S    0MB  control  immtMrt  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

(a)  Purpose.  This  section  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  and  record 
keeping  requirements  in  this  subchapter 
by  Oie  Office  of  Management  and 
Budget  (0MB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  The  Coast  Guard 
intends  that  this  section  comply  with  the 
requirements  of  44  U.S.C  3507(f)  which 
requires  agencies  display  a  nurent 
control  number  assigned  by  the  Director 
of  the  0MB  for  each  approved  agency 
information  collection  requirement. 

(b)  Display. 


46  CFR  parlor  (ection 
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2115-0007 
2115-0141 
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Subpart  1.03— Rights  of  Appeal 

$1.03-10    Deflnltion  of  tems  used  In  this 
sul>pan 

(a)  The  term  "recognized 
classification  society"  means  the 
American  Bureau  of  Shipping  or  other 
classification  society  recognized  by  the 
Commandant 

(b)  The  term  "new  vessef  means: 


(1)  For  vessels  which  require  a 
Certificate  of  Inspection,  a  new  vessel  is 
a  vessel  which  has  not  received  an 
mitial  Certificate  of  Inspection. 

(2)  For  vessels  which  do  not  require  a 
Certificate  of  Inspection,  a  new  vessel  is 
a  vessel  which  has  not  received  a  Load 
Line  assignment 

(c)  The  term  "existing  vessef  means 
a  vessel  which  is  not  a  new  vessel 

S1U>3-15    General 

(a)  Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
chapter,  by  or  on  behalf  of  the  Coast 
Guard,  except  for  matters  covered  by 
subpart  J  of  part  5  of  this  chapter  dealing 
with  suspension  and  revocation 
hearings,  shall  follow  the  procedures 
contained  in  this  section  when 
requesting  that  the  decision  or  action  be 
reviewed,  set  aside  or  revised. 

(b)  When  requesting  that  a  decision  or 
action  be  reconsidered  or  reviewed,  as 
may  be  required  by  this  subpart,  such 
request  must  be  made  within  30  days 
after  the  decision  is  rendered  or  the 
action  is  taken. 

(c)  When  making  a  formal  appeal  of  a 
decision  or  action,  as  permitted  by  this 
subpart  such  appeal  must  be  submitted 
in  writing  and  received  by  the  authority 
to  whom  the  appeal  is  required  to  be 
made  within  30  days  after  the  decision 
or  action  being  appealed,  or  within  30 
days  after  the  last  administrative  action 
required  by  this  subpart.  Upon  written 
request  and  for  good  cause,  the  30  day 
time  limit  may  be  extended  by  the 
authority  to  whom  the  appeal  is  required 
to  be  made. 

(d)  A  formal  appeal  must  contain  a 
description  of  the  decision  or  action 
being  appealed  and  the  appellant's 
reason(s]  why  the  decision  or  action 
should  be  set  aside  or  revised. 

(e)  When  considering  an  appeal  the 
Commandant  or  a  District  Commander 
may  stay  the  effect  of  a  decision  or 
action  being  appealed  pending 
determination  of  the  appeal. 

(f)  While  a  request  for  reconsideration 
or  review  or  a  formal  appeal  is  pending. 
the  original  decision  or  action  remains 
in  effect  unless  otherwise  stayed  under 
paragraph  (e)  of  this  section. 

(g)  The  Commandant  may  delegate 
authority  to  act  on  administrative 
appeals  under  this  subpart  to  the  Chief. 
Office  of  Marine  Safety.  Security,  and 
Environmental  Protection  and 
appropriate  division  chiefs  within  the 
Office  of  Marine  Safety,  Security,  and 
Environmental  Protection. 

(h)  Formal  appeals  made  to  the 
Commandant  shall  be  addressed  to: 


iicerai  Reais'pi' 
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(1)  Commandant  (G-MVI)  for  appeals 
involving  vessel  inspection  issues  or 
tonnage  measurement  issues;  or 

(2)  Commandant  (G-MVP)  for  appeals 
involving  vessel  manning  or  other 
personnel  issues;  or 

(3)  Commandant  (G-MTH)  for  appeals 
involving  load  line  issues  or  plan  review 
issues. 

(i)  Failure  to  submit  a  formal  appeal  in 
accordance  with  the  procedures  and 
time  limits  contained  in  this  subpart 
results  in  the  decision  or  action 
becoming  final  agency  action. 

(j)  Any  decision  made  by  the 
Commandant  or  by  the  Chief,  Office  of 
Marine  Safety.  Security,  and 
Environmental  Protection  or  division 
chief  pursuant  to  authority  delegated  by 
the  Commandant  is  final  agency  action 
on  the  appeal. 

fi  1.03-20    Appeals  from  decisions  or 
actions  of  sn  OCMI. 

Any  person  directly  affected  by  a 
decision  or  action  of  an  OCMI  may, 
after  requesting  reconsideration  of  the 
decision  or  action  by  the  cognizant 
OCML  make  a  formal  appeal  of  that 
decision  or  action,  via  the  office  of  the 
cognizant  OCMI,  to  the  District 
Commander  of  the  district  in  which  the 
office  of  the  cognizant  OCMI  is  located, 
in  accordance  with  the  procedures 
contained  in  S  1.03-15  of  this  subpart. 

S  1.03-25    Appeals  from  decisions  or 
actions  of  a  District  Commander. 

Any  person  directly  affected  by  a 
decision  or  action  of  a  District 
Commander  made  pursuant  to  {  1.03-20 
of  this  subpart,  may  make  a  formal 
appeal  of  that  decision  or  action,  via  the 
office  of  the  cognizant  District 
Commander,  to  the  Commandant  in 
accordance  with  the  procedures 
contained  in  8  1.03-15  of  this  subpart 

S  1.03-30    Appeals  from  decisions  or 
actions  of  ttte  Marine  Safety  Center. 

(a)  Any  person  direcUy  affected  by  a 
decision  or  action  of  the  Marine  Safety 
Center  which  affects  a  new  vessel  or 
plans  for  a  vessel  to  be  built  may,  after 
requesting  reconsideration  of  the 
decision  or  action  by  the  Commanding 
Officer,  Marine  Safety  Center,  make  a 
formal  appeal  of  that  decision  or  action, 
via  the  Commanding  Officer,  Marine 
Safety  Center,  to  the  Commandant  in 
accordance  with  the  procedures 
contained  in  1 1.03-15  of  this  subpart. 

(b)  Any  person  direcUy  affected  by  a 
decision  or  action  of  the  Marine  Safety 
Center  which  affects  an  existing  vessel, 
prior  to  initiating  a  formal  appeal  must 
request  review  of  that  decision  or  action 
by  the  cognizant  OCMI.  Following 
renew  by  the  cognizant  OCMI,  the 
decision  or  action  under  review  may  be 


appealed  to  the  District  Commander,  in 
accordance  with  the  procedures 
contained  in  S  1.03-20  of  this  subpart 

9  1.03-35  Appeals  from  decisions  or 
actions  of  a  recognized  dassificatlen 
society  acting  on  behalf  of  the  Coast 
Guard. 

(a)  Any  person  directly  affected  by  a 
decision  or  action  of  a  recognized 
classification  society  performing  plan 
review  on  behalf  of  the  Coast  Guard 
may,  after  requesting  reconsideration  of 
the  decision  or  action  by  the 
classification  society,  make  a  formal 
appeal  via  the  classification  society 
headquarters,  to  the  Commandant  in 
accordance  with  the  procedures 
contained  in  $  1.03-15  of  this  subpart 

(b)  Any  person  directly  affected  by  a 
decision  or  action  of  a  recognized 
classification  society  acting  as  a  marine 
inspector,  as  defined  in  §  30.10-43  of  this 
chapter,  on  behalf  of  the  Coast  Guard, 
prior  to  initiating  a  formal  appeal  must 
request  review  of  that  decision  or  action 
by  the  cognizant  OCMI.  Following 
review  by  the  cognizant  OCMI  the 
decision  or  action  under  review  may  be 
appealed  to  the  District  Commander,  in 
accordance  wnth  the  procedures 
contained  in  9  1.03-20  of  this  subpart 

(c)  Any  person  directly  affected  by  a 
decision  or  action  of  a  recognized 
classification  society  acting  as  a  load 
line  assigning  authority,  as  defined  in 
9  42.05-10  of  this  chapter,  may,  after 
requesting  reconsideration  of  the 
decision  or  action  by  the  classification 
society,  make  a  formal  appeal  via  the 
classification  society  headquEirters,  to 
the  Commandant  in  accordance  with 
the  procedures  contained  in  9  1.03-15  of 
this  subpart. 

9 1.03-40    Appeals  from  decisions  or 
actions  of  a  tonnage  measurement 
authority. 

(a)  Any  person  directly  affected  by  a 
decision  or  action  of  an  officer  or 
employee  of  the  Coast  Guard,  when 
acting  as  a  tonnage  measurement 
authority  under  9  89.15  of  this  chapter, 
may  make  a  formal  appeal  of  that 
decision  or  action  to  the  Commandant 
in  accordance  with  the  procedures 
contained  in  9  1.03-15  of  this  subpart 

(b)  Any  person  direcUy  affected  by  a 
decision  or  action  of  an  orgaruzation 
authorized  to  measure  vessels  on  behalf 
of  the  Coast  Guard,  as  identified  in 

9  69.15(8)  of  this  chapter  or  pursuant  to 
a  delegation  of  authority  under  9  60.27 
of  this  chapter,  may  make  a  formal 
appeal  of  that  decision  or  action,  via  the 
measurement  organization,  to  the 
Conunandant  in  accordance  with  the 
procedures  contained  in  9  1.03-15  of  this 
subpart 


PART  2— VESSEL  INSPECTIONS 

2.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  22  U.S.C.  1903:  43  U.S.C  1333:  46 
U.S.C  3306.  3703.  5115.  8105;  EO.  12234,  45  FR 
58801.  3  CFR,  1980  Comp.,  p.  277;  49  CFR  1.48; 
Subpart  2.45  also  issued  under  the  authority 
of  Act  Dec  27. 195a  ch.  1155. 1  §  1.  2. 64  Stat 
1120  (see  46  U.S.C  App.  note  prec.  1). 

3.  Section  2.01-70  is  revised  to  read  as 
follows: 


9  2.01-70    Right  of  I 

Any  person  direcUy  affected  by  a 
decision  or  action  taken  under  this  part 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  3— DESIGNATION  OF 
OCEANOGRAPHIC  RESEARCH 
VESSELS 

4.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2113.  3306;  49  CFR  1.48. 

5.  Section  3.10-10  is  added  to  read  as 
follows: 

9a.1O-10    Right  of  appeal 
Any  person  direcUy  affected  by  a 

decision  or  action  taken  under  this  part 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  10— UCENSING  OF  OFFICERS 
AND  MOTORBOAT  OPERATORS  AND 
REGISTRATION  OF  STAFF  OFFICERS 

6.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  48  U.&C  2103,  7101,  7701.  BIOS; 
49  CFR  1.45. 1.46:  i  10.107  also  issued  under 
the  authority  of  44  U.S.C.  3507. 

7.  Section  10.204  is  revised  to  read  as 
follows: 

910.204    Right  of  appeaL 

Any  person  direcUy  affected  by  a 
decision  or  action  taken  under  this  part 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  12-CERTIFICATK>N  OF 
SEAMEN 

8.  The  authority  citation  for  part  12 
continues  to  read  as  follows: 

Authority:  46  U3.C  7301.  7701.  810S.  10104; 
49  CFR  1.46. 

9.  Section  12J)2-25  is  revised  to  read 
as  follows: 


912.02-25    Right  of) 

Any  person  direcUy  affected  by  a 
decision  or  action  taken  under  this  part. 
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by  or  on  behalf  of  the  Coast  Guard  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  1S-MANNINQ  REQUIREMENTS 

10.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3703.  BIOS:  49 
CFR  1.45, 1.46. 

11.  Section  15.510  is  revised  to  read  as 
follows: 

S  15.510    Right  of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  ch.ipter. 

PART  24— GENERAL  PROVISIONS 

12.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2113.  3306,  4104.  4302; 
EO.  12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

13.  Section  24.01-7  is  added  to  read  as 
follows: 


§24U)1-7    Right  Of  I 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
Subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  30— GENERAL  PROVISIONS 

14.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703:  49  U.S.C. 
App.  1804;  49  CFR  1.45, 1.46:  8  30.01-2  also 
issued  under  the  authority  of  44  U.S.C.  3507. 

15.  Section  30.20-50  is  revised  to  read 
as  follows: 

$30.20-50    Right  Of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
Subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  42— DOMESTIC  AND  FOREIGN 
VOYAGES  BY  SEA 

16.  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  5115:  49  CFR  1.45. 1.46; 
i  42.01-5  also  issued  under  the  authority  of  44 
U.S.C  3507. 

17.  Section  42.07-75  is  revised  to  read 
as  follows: 

§42.07-75    Right  Of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 


subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  50— GENERAL  PROVISIONS 

18.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1333:  46  U.S.C  3306. 
3703,  5115;  E.0. 12234,  45  FR  58801,  3  CFR. 
1980  Comp.,  p.  277;  49  CFR  1.45, 1.46;  8  50.01- 
20  also  issued  under  the  authority  of  44  U.S.C 
3507. 

19.  Section  50.20-40  is  revised  to  read 
as  follows: 

§  50.20-4 1    Right  Of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  69-MEASUREMENT  OF 
VESSELS 

20.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  46  U.S.C  14102. 14103;  49  CFR 
1.46;  8  69.27  is  issued  under  44  U.S.C.  3607;  49 
CFR  1.45. 

21.  Section  69.21  is  revised  to  read  as 
follows: 

§69.21    Right  of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  there&om  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  70— GENERAL  PROVISIONS 

22.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306.  3703;  49  U.S.C 
App.  1804,  EO.  12234.  45  FR  58801,  3  CFR. 
1980  Comp..  p.  277;  49  CFR  1.45, 1.46;  8  70.01- 
15  also  issued  under  the  authority  of  44  U.S.C. 
3507. 

23.  Section  70.01-7  is  added  to  read  as 
follows: 

§70.01-7    Right  of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  90-GENERAL  PROVISIONS 

24.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  43  U.S.C  3306.  3703: 49  U.S.C 
App.  1804;  EO.  12234,  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.46. 


25.  Section  90.01-7  is  added  to  read  as 
follows: 

§900)1-7    Right  of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  107— INSPECTION  AND 
CERTIFICATION 

26.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1333:  46  U.S.C  3306, 
5115;  49  CFR  1.45, 1.46;  8  107.05  also  issued 
undertheauthority  of44U.S.C.  3507.  ' 

27.  Section  107.01-3  is  added  to  read 
as  follows: 


§107.01-3    Right  of  I 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  110-GENERAL  PROVISIONS 

28.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1509;  43  U.S.C  1333: 46 
U.S.C.  3306.  3703,  4104;  EO.  12234,  45  FR 
58801,  3  CFR,  1980  Comp.,  p.  277;  49  CFR  1.45, 
1.46;  8 110.01-2  also  issued  under  the 
authority  of  44  U.S.C  3507. 

29.  Section  110.01-4  is  added  to  read 
as  follows: 

§1iaoi-4    Right  of  appeal 

Any  person  directly  affected  by  a 
decision  ur  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  146-TRANSPORTATION  OR 
STORAGE  OF  MILITARY  EXPLOSIVES 
ON  BOARD  VESSELS 

30.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306.  3703;  49  U.S.C 
App.  1904;  49  CFR  1.45, 1.46;  8 146.01-5  also 
issued  under  the  authority  of  44  U.S.C.  3507. 

31.  Section  146.01-4  is  added  to  read 
as  follows: 

§146.01-4   Right  Of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 
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PART  14^..-3pGUi„A-^'ONS 
GOVERNING  USE  Or  DANGEROUS 
ARTICLES  AS  SHIPS'  STORES  AND 
SUPPUES  ON  BOARD  VESSELS 

32.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306:  EO.  12234,  45  FR 
58801,  3  CFR,  1980  Comp..  p.  277;  49  CFR  1.46. 

33.  Section  147.35  is  added  to  read  as 
follows: 

§147.35    Right  of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  147 A— INTERIM  REGULATIONS 
FOR  SHIPBOARD  FUMIGATION 

34.  The  authority  citation  for  part 
147A  continues  to  read  as  follows: 

Authority:  46  U.S.C  App.  1804;  49  CFR  1.46. 

35.  Section  147 A.6  is  added  to  read  as 
follows: 

§147A6    Right  of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  148— CARRIAGE  OF  SOUD 
HAZARDOUS  MATERIALS  IN  BULK 

36.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1804;  49  CFR  1.46. 

37.  Section  148.01-15  is  added  to  read 
as  follows: 

§1484)1-15    Right  Of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  ISO— COMPATIBILITY  OF 
CARGOES 

38.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Autfaoritr  46  use.  3306,  3703:  49  CFR  1.45, 
1.46;  8  150.105  also  issued  under  the  authority 
of44U.S.C3S07. 

39.  Section  150.170  is  added  to  read  as 
follows: 

§150.170    R(}ni  oi  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 


PART  151— BARGES  CARRYING  BULK 
UOUID  HAZARDOUS  MATERIAL 
CARGOES 

40.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1903;  46  U.&C  3703;  40 
CFR  1.46. 

41.  Section  151.01-35  is  added  to  read 
as  follows: 

§1S1i)1-35    Right  of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  153-SHIPS  CARRYING  BULK 
LIQUID,  UOUEFIED  GAS.  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

42.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  U.S.C.  App. 
1804;  33  U.S.C.  1903;  49  CFR  1.46. 

43.  Section  153.3  is  revised  to  read  as 
follows: 

§153.3    Right  of  appeal. 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  154— SAFETY  STANDARDS  FOR 
SELF-PROPELLED  VESSELS 
CARRYING  BULK  UOUEFIED  GASES 

44.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  EO.  12234,  45  FR 
58801,  3  CFR,  1980  Comp.,  p.  277:  49  CFR  1.46. 

45.  Section  154.40  is  added  to  read  as 
follows: 

§154.40    Right  Of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  159-APPROVAL  OF 
EQUIPMENT  AND  MATERIALS 

46.  The  authority  citation  for  part  159 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306.  3703;  49  CFR  1.45, 
1.46;  8  iseixn-e  also  issued  under  the 
authority  of  44  U.S.C  3507. 

47.  Section  159.001-2  is  added  to  read 
as  follows: 


subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  167— PUBLIC  NAUTICAL 
SCHOOL  SHIPS 

48.  The  authority  citation  for  part  167 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306,  6101.  BIOS:  EO. 
12234,  45  FR  58801.  3  CFR.  1980  Comp.,  p.  277: 
49  CFR  1.46. 

49.  Section  167.10-50  is  revised  to  read 
as  follows: 


§167.10-50    Right  of  1 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  160-CIVIUAN  NAUTICAL 
SCHOOL  VESSELS 

50.  The  authority  citation  for  part  168 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306: 46  U.S.C  App. 
1295g:  49  CFR  1.46. 

51.  Section  168.05-15  is  added  to  read 
as  follows: 


§159Umi-2    Right  Of  I 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 


§168.05-15    Right  of  I 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
subpart  1.03  of  this  chapter. 

PART  169— SAIUNG  SCHOOL 
VESSELS 

52.  The  authority  citation  for  part  169 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(j];  3306.  5115, 
6101;  EO.  11735.  38  FR  21243.  3  CFR,  1971- 
1975  Comp.,  p.  793;  49  CFR  1.45, 1.46; 
§  169.117  also  issued  under  the  authority  of  44 
U.S.C  3507. 

53.  Section  189.113  is  revised  to  read 
as  follows: 

§169.113    Right  of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  In  accordance  with 
subpart  1.03  of  this  chapter. 

PART  170— STABILITY 
REQUIREMENTS  FOR  ALL  INSPECTED 
VESSELS 

54.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Autboritr  43  U.S.C  1333;  46  U.S.C  3306, 
3703.  S113;  EO.  12291 46  FR  58801,  3  CPU 
1980  Conq>..  p.  277;  49  CFR  1.46. 
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55.  Section  170.0G3  is  added  to  read  as 
follows: 

9170.003    RigM  of  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 

PART  175— GENERAL  PROVISIONS 

56.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703.  5115,  8105; 
49  LI.S.C.  App.  1804;  49  CFR  1.45. 1.48: 
{  175.01-3  also  issued  under  the  authority  of 
44  U.S.C  3507. 

57.  Section  157.30-1  is  revised  to  read 
as  follows: 

§175.30-1    Right  of  appMl. 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subchapter  1.03  of  this 
chapter. 

PART  188— GENERAL  PROVISIONS 

58.  The  authority  citation  for  part  188 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2113.  330&  5115;  49 
U  S.C.  App.  1804:  E.0. 12234.  45  FR  58801.  3 
CFR.  1980  Comp..  p.  277;  49  CFR  1.46. 

59.  Section  188.01-7  is  added  to  read 
as  follows: 

S  188.01-7    Right  or  appeal 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subchapter  1.03  of  this 
chapter. 

PART  197-GENERAL  PROVISIONS 

60.  The  authority  citation  for  part  197 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1509:  43  U.S.C.  1333;  46 
U.S.C.  3306,  3703,  6101;  49  CFR  1.48. 

61.  Section  197.203  is  added  to  read  as 
follows: 

{197.203    Right  Of  sppMl. 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  with  subpart  1.03  of  this 
chapter. 


Dated:  November  22, 1989. 
).D.Sipes. 

Rear  Admiral  U.S.  Coast  Guard  Chief.  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

[FR  Doc.  8&-284ei  Filed  12-5-89;  8:45  am] 
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Research  and  Special  Programs 
Administration 

49  CFR  Parts  107,171, 172, 173, 176, 
177, 178,  and  180 

[Docket  No*.  HM-183, 183A;  Amdt  Nos. 
107-20, 171-100, 172-115, 173-212, 176-27, 
177-71, 178-89. 180-2] 

RIN  2137-AA42 

Requirements  for  Cargo  Tanks 

aoency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule;  further  extension  of 
effective  date. 

summary:  RSPA  is  further  extending  the 
effective  date  of  a  ffnal  rule  published 
on  June  20. 1989,  under  Docket  Nos. 
HM-183, 183A  from  February  12, 1990  to 
June  12, 199a  This  action  is  necessary  to 
allow  RSPA  and  the  Federal  Highway 
Administration  (FHWA)  more  time  to 
review  petitions  for  reconsideration 
received  in  response  to  the  final  rule. 
EFFECTIVE  CATC  June  12. 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Hochman,  (202)  366-4545,  or 
Hattie  Mitchell,  (202)  366-4488,  Office 
of  Hazardous  Materials 
Transportation.  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590;  or 
Richard  Singer,  (202)  366-2994.  Office  of 
Motor  Carrier  Safety.  Federal 
Highway  Administration,  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
20590. 
SUPPLEMENTARY  INFORMATION:  On  June 

12. 1989,  RSPA  published  a  final  rule 
(Docket  Nos.  HM-183. 183A;  54  FR 
24982)  establishing  new  standards 
pertaining  to  the  use,  requalification, 
and  manufacttire  of  cargo  tank  motor 
vehicles.  The  final  rule  granted  a  period 
of  90  days  for  receiving  petitions  for 
reconsideration.  In  response  to  requests 
from  two  petitioners,  on  September  15, 
1989  (54  FR  38233).  RSPA  extended  the 
closing  date  for  receiving  petitions  for 
reconsideration  &om  September  12, 1989 
to  November  14, 1989,  and  similarly 
extended  the  effective  date  of  the  final 
rule  from  December  12, 1989  to  February 

12. 1990.  RSPA  received  over  90 


petitions  for  reconsideration  over  the 
period  of  150  days  granted  for  tiling 
petitions  to  the  final  rule.  This  action, 
which  further  extends  the  effective  date 
of  the  final  rule,  is  necessary  because 
RSPA  finds  it  impracticable  to  take 
action  and  respond  to  certain  issues 
discussed  in  the  pebtions  within  90  days 
as  prescribed  by  49  CFR  106.37(b). 

This  extension  of  the  effective  date  of 
the  final  rule  to  June  12, 1990,  allows 
additional  time  for  RSPA  and  FHWA  to 
study  issues  raised  in  the  petitions  for 
reconsideration  and  to  prepare  an 
appropriate  response.  Based  on  a 
preliminary  review  of  the  petitions  for 
reconsideration  received.  RSPA 
anticipates  that  adjustments  will  be 
made  in  other  compliance  dates 
appearing  in  the  final  rule. 

Issued  in  Washinglun,  DC,  on  November 
30, 1989.  under  authority  delegated  in  49  CFR 
part  1. 

Travis  P.  Dungan, 
Administrator. 
[FR  Doc.  89-28400  Filed  12-5-89;  8:45  am] 
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Federal  Highway  Administration 

49  CFR  Part  325 

RIN  2125-AA27 

[OMCS  Docket  Na  MC-82-1:  Notice  Na 
80-3] 

Compliancs  WItti  tntarstata  Motor 
Carrier  Nois*  Emission  Standards 

agency:  Federal  Highway 
Administration.  (FHWA).  DOT. 
ACnow;  Final  rule. 

SUMMARY:  This  action  amends  the 
Federal  Motor  Carrier  Safety 
RegulaUons  (FMCSRs)  to:  (1) 
Incorporate  the  Environmental 
Protection  Agency's  (EPA)  amended 
noise  emission  standards  for 
commercial  motor  vehicles  operating  in 
interstate  commerce;  and  (2)  allow  a 
minimum  distance  of  31  feet  for 
measuring  the  level  of  exterior  noise  of 
commercial  motor  vehicles.  This  action 
will  allow  greater  flexibility  in  the 
enforcement  of  the  noise  emission 
standards. 

This  action  also  gives  notice  that  the 
FHWA  will  retain  the  2  decibel  (2dB(A)) 
correction  factor  for  measurements 
made  at  acoustically  hard  sites.  The 
EPA  noise  emission  standards  are  based 
on  the  use  of  soft  test  sites  during  the 
highway,  or  pass-by,  operations  test  and 
the  use  of  haLrd  test  sites  during  the 
stationary,  or  run-up,  operations  test 
Available  research  indicates  that  the 
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hard  site  correction  factor  is  both 
workable  and  equitable  in  the 
enforcement  of  the  motor  carrier  noise 
emission  standards.  This  notice  also 
terminates  a  settlement  agreement 
stemming  from  a  legal  action  filed  by 
Salt  Lake  County,  Utah,  against  the  U.S. 
Department  of  Transportation 
concerning  measurement  distances  and 
correction  factors. 

EFFECnvE  date:  December  6. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Rogert  Hagan,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981,  or  Mr. 
Charies  Medalen,  Office  of  Chief 
Counsel,  (202)  366-1354,  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a  Jn.  to  4:15  p.m.,  ET,  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  Section 
18  of  the  Noise  Control  Act  of  1972  (Pub. 
L  92-574,  86  Stat  1234, 1249)  authorizes 
the  EPA  to  issue  noise  emission 
standards  for  interstate  motor  carriers. 
The  legislation  also  directs  the  Secretary 
of  Transportation  to  promulgate 
regulations  to  ensure  compliance  with 
the  Federal  standards  prescribed  by 
EPA.  The  regulations  are  enforced 
through  the  use  of  powers  and  duties  of 
inspection  authorized  in  49  U.S.C.  504 
and  507. 

On  October  29, 1974,  the  EPA 
promulgated  regulations  prescribing 
noise  emission  standards  for  vehicles 
having  a  gross  vehicle  weight  rating 
(GVWR)  or  a  gross  combination  weight 
rating  (GCWR)  of  10,000  pounds  (4,536 
Kg.)  or  more,  operated  by  motor  carriers 
engaged  in  interstate  commerce  (39  FR 
38208).  On  September  12. 1975.  the 
FHWA  issued  a  final  rule  specifying  the 
measurement  methodologies  for 
determining  whether  commercial  motor 
vehicles  conform  to  these  noise  emission 
standards  (40  FR  42432). 

Revised  Noise  Standards 

On  January  8. 1986  the  EPA  amended 
its  rules  by  establishing  revised 
standards  for  external  noise  emissions 
for  motor  carriers  engaged  in  interstate 
commerce  (51  FR  850).  The  noise  limits 
under  40  CFR  part  202,  subpart  B,  have 
been  reduced  by  3  decibels  (3dB)(A)  for 
1986  and  later  model  year  vehicles 
having  a  gross  vehicle  weight  rating 
(GVWR)  greater  than  10,000  pounds. 
Tliese  vehicles  can  be  no  louder  than  83 
dB(A)  at  speeds  of  35  miles  per  hour 
(MPH)  or  less;  87  dB(A)  at  speeds  above 
35  MPH;  and  85  dB(A)  when  the  vehicle 
is  accelerated  to  maximum  engine  speed 
with  the  vehicle  stationary.  Accordingly, 
49  CFR  part  325  is  being  amended  so 


that  the  prescribed  noise  levels 
correspond  with  those  of  the  EPA. 

Salt  Lake  County,  Utah,  Petition 

On  December  11, 1975,  Salt  Lake 
Coimty,  Utah,  petitioned  the  United 
States  Court  of  Appeals  for  the  District 
of  Colimibia  Circuit  for  a  review  of  a 
number  of  technical  points  contained  in 
the  noise  standards  promulgated  by  the 
FHWA.  As  part  of  the  settlement  of  the 
case,  the  FHWA  pubished  a  Notice  of 
Proposed  Rulemaking  (NPRM)  on  April 
3, 1980,  concerning  Salt  Lake  County's 
request  to:  (1)  reduce  the  minimum 
measurement  distance  specified  in  49 
CFR  325.7  fix)m  35  feet  to  31  feet  and  (2) 
reconsider  the  appUcation  of  a  2dB(A) 
correction  factor  at  acoustically  hard 
sites  as  specified  in  49  CFR  325.7(a)  (45 
FR  22120).  Section  325.5  of  the  FMCSRs 
defines  "hard  test  site"  as  any  test  site 
having  the  ground  surface  covered  with 
concrete,  asphalt  packed  dirt,  gravel  or 
similar  reflective  material  for  more  than 
Vi  the  distance  between  the  microphone 
target  point  and  the  microphone  location 
point 

Measurement  distance  of  31  feet  This 
issue  deals  with  the  minimum  allowable 
distance  from  the  centerline  of  the  lane 
of  travel  to  the  microphone  location 
point  which  is  permissible  for  measuring 
noise.  The  present  requirements  specify 
a  minumum  35-foot  distance  with  the 
standard  distance  being  50  feet.  Salt 
Lake  County,  Utah,  petitioned  to  have 
the  minimum  distance  reduced  to  31 
feet  Its  request  was  based  on  the 
premise  that  the  number  of  enforcement 
sites,  and  therefore  overall  enforcement 
levels,  would  increase  significantly  with 
the  availability  of  sites  having  shorter 
vehicle-to-microphone  distances. 

Discussion  of  Comments 

Eight  comments  were  received  in 
response  to  the  NPRM,  seven  of  which 
responded  to  the  proposal  to  reduce 
measurement  distance.  Comments  were 
received  fi^m  the  American  Trucking 
Associations,  Inc.  (ATA),  the  Ford 
Motor  Company,  General  Motors 
Corporation.  Mack  Trucks,  Inc.,  and  four 
State  governmental  agencies.  Two  of  the 
three  truck  manufacturers  did  not  agree 
with  Salt  Lake  County's  contention  that 
the  minimum  measurement  distance 
could  be  reduced  to  31  feet  without  a 
loss  of  accuracy.  A  third  manufacturer 
did  not  oppose  the  proposal  assuming 
an  appropriate  correction  factor  would 
be  added  to  the  readings  at  that 
distance.  An  additional  IdB(A) 
allowance  was  suggested.  This 
viewpoint  was  essentially  identical  to 
that  of  the  ATA. 

The  State  agencies  commenting  on 
this  subject  either  expressed  no 


viewpoint  or  supported  the  motion  tiiat 
allowance  for  closer  measuring 
distances  would  be  desirable.  One  of 
these  agencies  submitted  data 
supporting  its  view.  The  New  Yoric 
Department  of  Environmental 
Conservation  (NYDEC)  made 
simultaneous  measurements  at  33  feet 
and  50  feet  at  a  soft  ^ite  on  an 
unspecified  number  of  vehicles.  Section 
325.5  of  the  FMCSRs  defines  "Soft  test 
site"  as  any  test  site  having  the  ground 
surface  covered  with  grass,  other  ground 
cover,  or  similar  absorptive  material  for 
%  or  more  of  the  distance  between  the 
microphone  target  point  and  the 
microphone  location  point  The  NYDEC 
found  the  average  difference  between 
the  readings  to  be  3.4d(A).  thus 
supporting  the  idea  that  for  distances 
down  to  31  feet  a  4dB(A)  correction 
factor  (IdB(A)  mora  than  is  required  at 
distances  down  to  35  feet)  is 
appropriate. 

Noise  Research.  The  EPA  noise 
emission  standards  are  based  on 
measiuements  made  at  50  feet  from  the 
centerline  of  the  lane  of  vehicle  travel. 
Allowances  for  measurements  made  at 
other  distances  were  included  to 
facilitate  enforcement  activities.  These 
allowances  were  made  with  the 
understanding  that  with  the  addition  of 
appropriate  correction  factors, 
measurements  made  at  these  alternate 
sites  could  be  made  to  yield  equivalent 
results  to  those  which  would  have  been 
recorded  had  the  measurement  been 
made  at  the  standard  50-foot  location. 

Based  on  data  available  at  the  time 
(notably  "Research  on  Highway  Noise 
Measurement  Sites"),'  the  technical 
judgment  was  made  by  the  FHWA  in 
1975  that  the  possibility  of  error  exists  at 
measurement  distances  less  than  35  feet 
and  measurements  equivalent  to  the 
standard  could  not  be  ensured. 
Therefore,  it  was  decided  to  limit  the 
measurement  distance  to  a  minimum  of 
35  feet 

"Research  on  Highway  Noise 
Measurement  Sites"  recommends  that  a 
6dB(A)  correction  factor  be  added  to 
any  measurements  made  at  a  distance 
of  31  feet.»  This  overall  6dB(A) 
correction  factor  appears  to  take  into 
account  both  distance  and  grotmd 
surface  effects  (i.e..  4dB(A)  for  distance, 
2dB(A)  for  ground  surface).  The  study 
also  recommends  that  for  all  measuring 
distances  below  35  feet  the 
measiuement  should  be  taken  from  the 
nearest  side  of  the  vehicle,  and  not  from 
the  centerline  of  the  lane  of  vehicle 
travel* 

'  PootnotM  appear  at  die  end  of  article. 


smpA 
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A  study  by  E.J.  Rickley  and  R.W. 
Qidnn  provides  data  on  vehicla-to- 
microphone  distances  down  to  the  31- 
foot  range  in  question.*  It  supports  the 
observation  that  if  a  4dB(A)  correction 
factor  is  added  at  a  standard  soft  site, 
results  essentially  equivalent  to  a  50- 
foot  measurement  can  be  obtained.  It 
should  be  noted  that  as  a  practical 
matter,  measurements  made  at  this 
distance  will  almost  always  be  at 
acoustically  hard  sites. 

The  FHWA  agrees  that  reducing  the 
minimum  allowable  distance  to  31  feet 
will  increase  enforcement  flexibility. 
Accordingly,  the  FHWA  is  modifying  49 
CFR  325.7,  Allowable  Noise  Levels,  and 
325.73,  Microphone  Distance  Correction 
Factors,  to  allow  measurements  to  be 
made  at  vehicle-to-microphone 
distances  of  31  feet.  The  FHWA  is 
including  appropriate  correction  factors 
for  this  distance,  based  on  docket 
comments  and  research  fmdings 
discussed  above. 

Hard  Site  Correction  Factor 

The  NPRM  of  April  3, 1980  (45  FR 
22120)  proposed  to  eliminate  the  2dB(A) 
correction  factor  for  measurements 
made  at  acoustically  hard  sites. 

Comments  received  on  the  need  or 
lack  of  need  for  the  2dB(A]  correction 
factor  were  varied.  In  general  the  State 
noise  enforcement  agencies  suggested 
the  correction  factor  was  not  necessary, 
while  the  truck  manufacturers  and  the 
ATA  contended  it  was  necessary.  The 
Illinois  EPA  submitted  research  showing 
a  1.17  dB(A)  difference  between 
measurements  made  at  hard  and  soft 
sites.*  However,  a  closer  review  of  the 
data  indicates  that  if  the  data  is 
weighted  on  a  per  vehicle  basis  as 
opposed  to  a  per  site  basis,  the  average 
difference  becomes  1.45dB(A). 

"Research  on  Highway  Noise 
Measurement  Sites"  and  similar 
studies^  ^  affirm  the  validity  of  the 
2dB{A)  correction  factor  for  field 
enforcement  purposes.  Variations  were 
found,  however,  primarily  as  a  function 
of  degree  of  site  "hardness"  and  the 
type  of  vehicle  operation  being 
measured.  These  differences  do  not 
appear  to  weaken  the  argument  that  the 
2dB{A)  correction  factor  is  workable 
and  eqtdtable. 

These  variations  demonstrate  the 
importance  of  the  enforcement  ofBcial's 
selection  of  the  measurement  site,  fai 
performing  highway  operations  testing, 
attempts  should  be  made  to  use  the 
standard  50-foot  soft  site.  If  this  is  not 
possible  and  a  hard  test  site  is  chosen, 
research  indicates  that  the  correction 
factor  is  best  applied  at  sites  that  are 
predominantly  hard,  i.e.,  at  least  66.6 


percent  of  the  site  is  made  up  of 
reflective  material. 

The  EPA  published  a  final  rule 
prescribing  noise  emission  standards  for 
motor  vehicles  operating  in  interstate 
commerce  on  October  29, 1974  (39  FR 
38208).  The  EPA  addressed  the  issue  of 
correction  factors  in  the  preamble  to 
that  rule: 

The  standards  are  defined  with  luflicient 
particularity  that  their  stringency  is 
established  for  all  practical  purposes.  EPA 
anticipates  that  the  compliance  regulationa  of 
the  Department  of  Transportation  will 
include  a  measurement  methodology  which 
contains  correction  factors  for  variation  in 
site  conditions.  Such  correction  factors  would 
make  practical  enforcement  feasible  at  more 
sites  and  would  thereby  enhance  the  effect  of 
the  noise  standards  (39  FR  38211). 

It  is  therefore  clear  that  elimination  of 
the  2dB(A)  correction  factor  would 
amount  to  a  change  in  the  noise 
emission  standard  itself.  The  correction 
factor  is  essential  to  the  accurate 
implementation  of  the  standard. 

Accordingly,  the  FHWA  has 
determined  that  the  ground  siirface 
correction  factor  prescribed  in  49  CFR 
Section  325.75  will  be  retained. 

Form  MCS-^,  Driver  Equipment 
Compliance  Check,  is  the  inspection 
form  specified  in  {  325.13(c)  for 
recording  noise  emission  findings.  In 
August  1976,  the  FHWA  adopted  a  new 
reporting  form — Noise  Level  Compliance 
Check.  Form  MCS-141.  This  change 
facilitates  the  use  of  sites  for  noise 
emissions  testing  which  may  not  be 
compatible  with  the  site  requirements 
for  vehicle  safety  inspections. 
Accordingly,  9  325.13  (c)  and  (d)  are 
being  amended  to  show  the  new  form 
which  is  used  for  recording  noise 
emissions  only. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  order  12291  nor  a 
significant  regulation  under  the 
regiilatory  policies  and  procedures  of 
the  Department  of  Transportation.  All 
amendiments  contained  in  this  final  rule 
have  been  the  subject  of  an  NPRM 
issued  either  by  FHWA  or  EPA. 

The  economic  impact  If  any, 
anticipated  as  a  result  of  this  rulemaking 
action  will  be  minimal.  Accordingly,  a 
full  regulatory  evaluation  is  not 
required.  For  this  reason  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
it  is  hereby  certified  that  this  action 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smaQ 
entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

A  regulatory  information  nuimber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 
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List  of  Sub)ects  in  49  CFR  Part  S25 

Highways  and  roads.  Motor  carriers. 
Motor  vehicle  safety.  Noise  controL 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nomber,  20.217,  Motor  Carrier 
Safety) 

Issued  on:  November  29, 1980. 
TJXLaison. 
Administrator. 

In  consideration  of  the  foregoing,  title 
49,  Code  of  Federal  Regulations,  chapter 
in,  part  325,  is  amended  as  follows: 

PART  325—C  O  M  P  L  J  A  NC !?  WTTH 
INTI^K:S'A'^T  MO'^'OR  "  Af^PtiER  NOfSE 
EMtSSION  STANDARDS 

1.  The  authiu^ty  citation  for  part  325 
continues  to  read  as  foUows: 

Authority:  Sec.  18, 88  SUL 1234. 1240-1250 
(42  U.S.C  4017). 

gSSCr    [AuMndedl 

2.  Table  1,  in  8  325  J.  is  revised  to  read 
as  follows: 
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S32S.7    Allowai)!*  noise  levets. 


Tabix  1.— Maximum  Permissible  Sound  Level  Readings  (Decibel  (A))  >•  * 


H  the  distance  between  the  microphone  location  point  and  Itw  microphone  target  point 


31  n  (  9.5m)  Of  more  t)ul  less  than  35  ft  (10.7m) .. 
35  ft  (10.7m)  or  more  but  les*  than  39  ft  (1 1.9m)_ 
39  ft  (11.9m)  or  more  but  less  than  43  ft  (13.1m) . 
43  ft  (13.1m)  or  more  but  less  than  46  ft  (146m).. 
48  ft  (14.em)  or  mors  but  less  than  58  ft  (17.1m). 
58  ft  (17.1m)  or  more  but  less  than  70  ft  (21.3m)_ 
70  ft  (21.3m)  or  more  but  less  than  83  ft  (25.3m) . 


Soft  site 


35ffli/h 
or  less 


87 
86 
85 

84 
83 
82 
81 


AtxweSS 
mi/h 


81 
90 
88 
88 
87 
86 
85 


HvdSHa 


35mi/>i 
or  lass 


89 
88 

87 
86 
B5 
84 
83 


Abo««35 
ml/h 


93 
92 
91 
90 
89 
88 
87 


■The  speeds 
■  This  table  is 


Soft  site 


89 

88 
87 
86 

85 
84 

83 


Hard  site 


91 
90 
89 
88 
87 
S6 
85 


refer  to  measurements  taken  at  sites  having  speed  Nmtts  as  indicated.  These  speed  limits  do  not  necesswHy  have  to  be  posted, 
on  motor  earner  no«e  emtsson  repuremoms  specified  in  40  CFR  202.20  and  40  CFR  202.21. 


6325.13    [AmwHtod] 

3.  Section  3^.5.13  is  amended  by 
replacing  the  words  "MCS-63"  with 
"MCS-141"  throughout  the  seqjion,  and 
replacing  the  words  "Driver-Equipment 
Compliance  Check"  with  "Noise  Level 
Compliance  Check"  throughout  the 
section. 

S  325.33    [Amenttod] 

4.  Section  325.33,  paragraph  (a),  is 
amended  by  replacing  the  words  "35 
feet  {10.7n)"  with  "31  feet  (9.5m)." 

5.  Section  325.53,  paragraph  (a)(1),  is 
amended  by  replacing  the  words  "35 
feet  (10.7m)"  %vidi  "31  feet  (9.5m)." 

9325.73    [AmendMl] 

6.  Section  325.73  is  amended  by 
adding  to  Table  2  the  following  entry  to 
appear  as  a  new  first  entry: 


S  325.73 
factors.* 


Microphone  distance  correction 


Table  2.— Distance  Gonection  factors 


If  the  distance  between  the    The  value  dB(A)  to 


micropbone         location 
point    and    the    micro- 
phone target  point  is — 
31  feet  (0.5m)  or  more 

but  less  tiian  35  feet 

(ia7m). 


l>e  applied  to  the 
observed  found 
level  reading  i»— 

-4. 


[FR  Doc  89-28405  Filed  12-5-89;  8:45  am] 

MUJNQ  CODE  SS10-22-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1011 

[Ex  Parte  Na  55  (S«it>-Na  79)1 

Delegation  of  Authority  Where 
Subsidies  Established  Under  49  U.S.C. 
10905  are  Discontinued 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

summary:  The  Commission  is  adopting 
a  final  rule,  at  49  CFR  1011.8(c)(8),  that 
delegates  authority  to  the  Director  of  the 
Office  of  Proceedings  to  issue  decisions, 
after  60  days'  notice  by  any  person 
discontinuing  subsidies  established 
under  49  U.S.C  10905  and  at  the 
railroad's  request:  (1)  In  application 
proceedings,  immediately  issuing 
certificates  of  abandonment  or 
discontinuance;  and  (2)  in  exemption 
proceedings,  immediately  vacating  the 
decision  that  postponed  the  effective 
date  of  either  a  notice  of  exemption  or  a 
decision  granting  an  exemption.  The 
{tmended  rule  is  set  forth  below. 
EFFECnvc  date:  December  6 1969. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  L  Gagnon  (202)  275-7615  (TDD 
for  hearing  imparied:  (202)  275-1721.) 
supplementary  information:  Any 
person  may  offer  to  pay  a  subsidy  to  the 
rail  carrier  proposing  to  abandon  or 
discontinue  all  or  part  of  a  railroad  line. 
49  U.S.C  1090S(c).  Any  subsidy  so 
provided  may  be  discontinued  on  60 
days'  notice.  Unless,  within  such  period, 
another  financially  responsible  person 
enters  into  a  subsidy  agreement  at  least 


as  beneficial  to  the  carrier  as  that  which 
is  to  be  discontinued,  the  Commission  is 
required,  at  the  carrier's  request:  (1)  In 
application  proceedings,  immediately  to 
issue  a  certificate  authorizing  the 
abandonment  or  discontinuance  of 
service  on  the  line  (49  U.S.C.  10905(f)(5)); 
or  (2)  in  exemption  proceedings,  to  issue 
a  decision  vacating  the  decision  that 
postponed  the  effective  date  of  either 
the  notice  of  exemption  or  the  decision 
granting  the  exemption  (49  CFR 
1152.27G)(2)). 

The  Commission  has  decided,  for 
administrative  efficiency,  to  delegate 
authority  to  the  Director  of  the  Office  of 
Proceedings  to  issue  such  decisions, 
which  will  become  the  final  action  of  the 
Commission.  If  a  decision  is  appealed, 
however,  the  matter  will  be 
reconsidered  by  the  entire  Commission. 

This  action  involves  a  minor  revision 
to  49  CFR  Part  1011,  specifically  tiie 
addition  of  a  new  subsection  to  the 
delegations  of  authority  to  the  Office  of 
Proceedings  appearing  at  49  CFR 
1011.8(c).  This  rule  change,  however, 
does  not  require  public  notice  and 
opportimity  for  comment  before 
implementation.  Under  5  U.S.C. 
553(b)(A).  rules  of  agency  procedure  or 
practice  are  expressly  exempted  from 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act  The 
delegation  of  authority  noticed  here 
involves  only  Commission  processing 
methods  and  does  not  adversely  affect 
any  party's  rights. 

Environmental  and  Energy 
Considerations 

We  conclude  that  the  delegation  of 
authority  noticed  here  will  not 
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significantly  affect  either  the  quality  of 
the  human  environment  or  conservation 
of  energy  resources. 

Regulatory  Flexibility  Analysis 

We  certify  that  the  delegation  of 
authority  noticed  here  will  not  have  a 
signiricant  effect  on  a  substantial 
number  of  small  entities.  Because  the 
delegation  is  made  for  administrative 
efficiency,  our  action  should  indirectly 
benefit  small  entities. 

List  of  Subjects  in  49  CFR  Part  1011 

Administrative  practice  and 
procedure,  Authority  delegations. 

Authority:  5  U.S.C  553  and  48  U.S.C  10305 
and  10321. 

Decided:  November  28, 1989. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commiscionera 
Lamboiey,  Phillips,  and  Emmett 
Commissioner  Lamboiey  concurred  in  the 
result  Vice  Chairman  Simmons  dissented 
with  a  separate  expression. 
Noreta  R.  McG«e. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1011 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1011— COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  49  C3TI 
part  1011  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10301. 10302, 10304. 
10305,  and  10321;  31  U.S.C.  9701;  S  U.S.C  653. 

2.  Section  1011.8  is  amended  by 
adding  a  new  paragraph  (c](8]  to  read  as 
follows: 

9  1011 J    Delegations  of  auttwrtty  by  ttie 
Interstate  Commerce  Commission  to 
specific  bureaus  and  offices  of  the 
Commlsstoa 


(c)  •  *  • 

(8)  To  issue  decisions,  after  80  days' 

notice  by  any  person  discontinuing  a 
subsidy  estabhshed  under  49  U.S.C. 
10905  and  at  the  railroad's  request  (i)  in 
application  proceedings,  immediately 
issuing  certiiicates  of  abandonment  or 
discontinuance;  and  (ii)  in  exemption 
proceedings,  immediately  vacating  the 
decision  that  postponed  the  effective 
date  of  either  the  notice  of  exemption  or 
the  decision  granting  the  exemption. 
•        •        *        •        • 

[FR  Do&  80-28501  Filed  12-5-88;  8:45  am] 

BIUMQ  COOC  7O3S-01-II 


DEPARTMENT  OF  COMMERCE 

Natkmal  Oceatiic  and  Atmospheric 
Admifiistration 

SO  CFR  Parts  611, 620, 672,  and  675 
(Docket  No.  90889-9253] 
RIN  0648-AC72 

Foreign  Fishing;  General  Provisions 
for  Domestic  Fisheries;  Groundflsh  of 
the  Gulf  of  Alaslta,  Groundflsh  Fishery 
of  the  Bering  Sea  and  Aleutian  Islands 
Area 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  a  fmal  rule  to 
implement  Amendment  13  to  the  Fishery 
Management  Plan  [FMP]  for  the 
Groundflsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
Amendment  18  to  the  FMP  for 
Groundflsh  of  the  Gulf  of  Alaska  (GOA). 
Regulations  implement  the  following 
measures  specific  to  both  Amendments 
13  and  18:  (1)  Specific  seasons  are 
deleted  from  the  FMPs  and  all  future 
seasons  changes  will  be  estabUshed  by 
regulatory  amendment;  (2)  a 
comprehensive  data  collection  program 
is  approved,  which  consists  of 
augmented  recordkeeping  and  reporting 
requirements  and  a  mandatory  observer 
program;  and  (3)  the  Secretary's 
authority  to  separate  or  combine  species 
within  the  target  species  category  is 
clarified.  Regulations  specific  to 
Amendment  13:  (1)  areas  in  the  vicinity 
of  the  Walrus  Islands  are  closed  to 
fishing  for  groundfish.  and  (2)  fixed 
percentages  of  the  allowable  harvest 
amount  of  sablefish  are  allocated  to 
trawl  gear  and  fixed  gear.  Regulations 
specific  to  Amendment  18:  (Ij  Shelikof 
Strait  is  established  as  a  management 
district  for  purposes  of  managing 
pollock;  (2)  areas  aroimd  Kodiak  Island 
are  closed  to  bottom  trawl  gear;  and  (3) 
Pacific  halibut  prohibited  species  catch 
limits  for  fixed  gear  and  trawl  gear  are 
established  for  one  year.  This  action  is 
necessary  to  promote  management  and 
conservation  of  groundfish  and  other 
fish  resources.  It  is  intended  to  further 
the  goals  and  objectives  contained  in 
both  FMPs  that  govern  these  fisheries. 
EFPCCnvi  DATE  January  1. 1990;  except 
S  672.24(c)(lHc){5)  which  are  effective 
from  January  1, 1990,  through  December 
31. 1992;  $  672.20(f)(2)  is  suspended  firom 
January  1. 1990.  through  December  31. 
1990;  and  \  672.20(fK3)(i)  and  (f)(3)(ii] 
which  are  effective  January  1, 1^0, 
through  December  31. 1900. 
AOOUCSSES:  Copies  of  the 
environmental  assessment/regulatory 
impact  review/final  regulatory 


flexibility  analysis  (EA/RIR/FRFA)  may 
be  obtained  from  the  North  Pacific 
Fishery  Management  Council  P.O.  Box 
103136,  Anchorage,  AK  99510  (telephone 
907-271-2809).  Copies  of  a  publication 
describing  derivations  of  standard 
product  recovery  rales  may  be  obtained 
fi-om  Steven  Pennoyer,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg  or  Susan  J.  Salveson 
(Fishery  Management  Biologists.  NMFS). 
907-58&-7230. 
SUPPt-EMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  GOA  and  BSAI  are 
managed  by  the  Secretary  according  to 
FMPs  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  fisheries  at  50  CFR  parts  611.92 
and  611.93  and  for  the  U.S.  fisheries  at 
50  CFR  parts  672  and  675.  General 
regulations  that  also  pertain  to  the  U.S. 
fisheries  are  implemented  at  50  CFR  part 
620. 

The  Council  approved  for  review  by 
the  Secretary  of  Commerce  (Secretary) 
under  Section  304(b)  of  the  Magnuson 
Act  the  parts  of  Amendments  13  and  18 
that  are  listed  in  the  above  summary. 
The  official  receipt  date  for  Secretarial 
review  of  these  amendments  was  July 
29, 1989.  The  Magnuson  Act  requires  the 
Secretary,  or  his  designee,  to  approve, 
disapprove,  or  partially  disapprove 
FMPs  or  FMP  amendments  before  the 
close  of  the  95th  day  following  the 
receipt  date.  Following  receipt  of 
Amendments  13  and  18,  the  Secretary 
immediately  commenced  a  review  of  the 
amendments  to  determine  whether  they 
were  consistent  with  the  provisions  of 
the  Magnuson  Act  and  any  other 
applicable  law.  A  Notice  of  Availability 
of  the  amendments  was  published  in  the 
Federal  Register  (54  FR  31861.  August  2. 
1989).  It  invited  review  of.  and  comment 
on.  the  amendments  until  September  27, 
1989.  A  proposed  rule  was  filed  with  the 
Office  of  the  Federal  Register  on  August 
28, 1989,  and  pubUshed  on  September  1, 
1989  (54  FR  36333).  It  invited  comments 
until  October  12. 1989.  The  final  rule 
implementing  Amendments  13  and  18 
takes  comments  received  into  account 
Comments  received  are  summarized  and 
responded  to  below  (see  Public 
Comments  Received). 
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The  preamble  to  the  proposed  rule 
described  and  presentcKl  the  reasons  for 
each  measure  contained  in  the 
amendments.  The  Secretary  has 
reviewed  each  measure  and  the  reasons 
for  it.  During  his  review,  the  Secretary 
has  considered  comments  received  from 
the  public  fishing  associations,  and 
Interested  agencies.  He  has  determined 
that  each  measure  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 
He  has  approved  Amendments  13  and 
18  as  authorized  under  Section  304  of 
the  Magnuson  Act. 

The  following  is  a  summary  from  the 
proposed  rule  of  what  each  measure 
requires  or  accompUshes: 

(1)  Fishing  seasons  are  deleted  from 
the  FMPs  but  are  retained  In  regulations 
implementing  the  FMPs.  Future  season 
changes  will  be  proposed  as  a 
regulatory  amendment  and  implemented 
by  the  Secretary  in  consultation  with  the 
Council.  Since  the  Secretary  must 
consider  whether  a  regulatory 
amendment  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 
appropriate  analyses  will  accompany 
future  regulatory  amendments. 

(2)  New  recordkeeping  and  reporting 
requirements  are  established  to  allow 
the  collection  of  adequate  and  reliable 
fishery  data.  Under  the  recordkeeping 
requirements,  each  catcher/processor, 
mothership  processor,  and  shoreside 
processor  utilizing  groundfish  harvested 
off  Alaska  must  maintain  a  daily 
cumulative  production  log  (DCPL);  each 
vessel  5  net  tons  and  larger  that 
harvests  groundfish  off  Alaska  must 
maintain  a  daily  fishing  log  (DFL);  and 
each  shoreside  processor  is  required  to 
maintain  a  product  transfer  log  similar 
to  that  currentiy  required  of  at-sea 
processors. 

Under  the  reporting  requirements, 
each  processor  that  is  required  to 
maintain  a  product  transfer  log  must 
submit  to  NMFS  on  a  weekly  basis 
copies  of  the  transfer  log  entries  for 
each  week  in  which  transfers  occurred. 
Each  catcher/processor  vessel, 
mothership  processor  vessel,  and 
shoreside  processing  facility  must 
submit  a  weekly  production  report  in 
product  weight  Each  processor  and 
catcher  vessel  required  to  maintain  a 
DCPL  and/ or  DFL  must  submit  on  a 
quarterly  basis  to  NMFS  a  copy  of  the 
DCPL  and /or  DFL  records.  Each 
processor  (i.e.,  at-sea  and  shoreside)  or 
its  parent  company  is  required  to  submit 
annually  a  monthly  product  value  report 
that  summarizes  sales  in  quantity  and 
value  by  species  and  product  form. 

(3)  A  mandatory  observer  program  is 
authorized.  This  program  requires 
vessels  and  shoreside  processing 
facilities  to  accommodate  an  observer 


under  provisions  set  forth  under  an 
Observer  Plan.  At  the  time  the 
regulations  were  proposed,  the  Observer 
Plan,  which  provided  details  of  the 
observer  program  was  still  being 
developed.  NMFS  has  now  prepared  the 
Observer  PlaiL  It  describes  the 
responsibilities  that  will  be  imposed  on 
NMFS,  vessel  operators,  managers  of 
shoreside  processing  facilities,  and 
NMFS  contractors  who  will  provide 
observers.  Minimal  qualifications  of 
observers  are  also  stated  in  the 
Observer  Plan.  Specific  provisions  of  the 
Observer  Plan  will  be  published  in  the 
Federal  Register  as  a  separate 
rulemaking. 

(4)  Current  authority  in  the  BSAI  and 
GOA  FMPs  and  implementing 
regulations  is  clarified  to  indicate  that 
the  Secretary  is  able  to  split  or  combine 
species  within  the  target  species 
category  for  purposes  of  managing 
larger  or  smaller  stock  components. 

(5)  Portions  of  the  Bering  Sea  subarea 
between  three  and  twelve  miles  from 
islands  named  "The  Twins"  and  "Round 
Island,"  and  from  Cape  Pierce,  are 
closed  to  fishing  for  groundfish  from 
April  1  tiirough  September  30  of  1990 
and  1991  for  purposes  of  protecting 
walrus  haulout  areas. 

(6)  Respective  sablefish  total 
allowable  catches  (TACs)  in  the  Bering 
Sea  and  Aleutian  Island  subareas  are 
allocated  to  users  of  trawl  gear  and 
fixed  gear  in  the  following  proportions: 
Bering  Sea  subarea:  trawl  gear — 50 

percent  and  fixed  gear — 50  percent; 

and 
Aleutian  Islands  subarea:  trawl  gear— 25 

percent  and  fixed  gear — 75  percent 

TACs  for  each  gear  type  will  be 
monitored  independenUy  of  the  other. 
Fisheries  conducted  by  the  two  gear 
types  will  then  be  closed  separately. 
which  will  prevent  one  gear  type  from 
harvesting  amounts  of  sablefish  that  the 
other  gear  type  might  have  depended 
upon. 

(7)  An  area  known  as  Shelikof  Strait 
in  the  Gulf  of  Alaska  and  presentiy  part 
of  the  Central  Regulatory  Area  is 
established  as  a  regulatory  district  for 
purposes  of  managing  harvests  of 
pollock.  Coordinates  defining  the  new 
Shelikof  Strait  distinct  are  Usted  at 

S  672.2  of  this  rulemaking. 

(8)  For  purposes  of  protecting  king 
crab,  closures  affecting  Type  I  and  Type 
II  areas  of  the  EEZ  around  Kodiak 
Island  are  in  effect  from  January  1, 1990 
through  December  31, 1992.  Type  I  areas 
are  closed  to  bottom  trawling  year- 
round.  Type  n  areas  are  closed  to 
bottom  trawling  from  February  15 
through  June  IS.  Either  of  these  two 
types  of  areas  could  be  expanded  by  a 


third  type  of  closed  area,  referred  to  as  a 
Type  nr'  area,  to  accommodate 
positive  changes  in  king  crab  stocks. 
Implementation  of  a  Type  m  area  would 
be  accompUshed  by  proposed  and  final 
rulemaking. 

(9)  Regulations  are  promulgated  to 
provide  the  Secretary  authority  to 
establish  separate  halibut  prohibited 
species  catdi  (PSC)  limits  in  the  Gulf  of 
Alaska  for  fixed  gear  and  trawl  gear.  For 
the  1990  fishing  year  only,  PSC  limits  for 
fixed  and  trawl  gear  are  750  metric  tons 
and  2,000  metric  tons,  respectively. 

The  preamble  of  the  proposed  rule 
indicated  that  the  availability  of  the 
product  recovery  rates  would  be 
announced  by  a  notice  in  the  Federal 
Register.  Those  rates  are  now  available 
and  such  a  notice  is  not  necessary.  The 
product  recovery  rates  are  available 
from  the  address  Indicated  above. 

Changes  From  the  Proposed  Rule  in  die 
FuudRule 

1.  Recordkeeping  and  Reporting 
Requirements.  The  final  rule  reflects 
numerous  editorial  changes  that  resolve 
minor  ambiguities  within  the  proposed 
rule.  More  substantive  changes  are 
discussed  below. 

(a)  The  final  rule  reflects  the  follov^mng 
additions  and  revisions  to  the 
definitions  set  forth  in  J  5  672.2  and 
675.2.  These  changes  help  resolve 
unclear  language  within  the  proposed 
rule  and  facilitate  compliance  with 
recordkeeping  and  reporting 
requirements  under  \  \  672.5  and  675.5: 

(i)  The  definition  of  "reporting  area"  is 
revised  in  the  final  rule.  A  reporting  area 
differs  from  a  statistical  area  in  two 
respects.  First  it  includes  state  waters 
and  second,  unlike  some  statistical 
areas,  each  reporting  area  is  distinct 
without  any  overlapping  reporting  areas. 
The  final  rule  adds  language  to  make 
sure  each  rei>orting  area  is  distinct  The 
only  other  change  notes  that  the 
statistical  area  number  or  numbers  may 
be  used  to  describe  a  reporting  area. 

(ii)  A  definition  for  "fish  product 
wei^t"  is  included  in  the  final  rule,  and 
replaces  related  language  in  the 
proposed  rule.  "Fish  product  weight"  is 
the  weight  of  a  fish  product  based  on  the 
number  of  production  units,  such  as 
cartons,  and  the  weight  of  those  units. 
"Fish  product  weight"  does  not  include 
packaging  but  may  include  water  and 
other  additives  reported  to  NMFS; 
NMFS  may  use  these  weights  to 
calculate  net  weight  allowing  up  to  5 
percent  for  water,  and  to  calculate 
round  weight  equivalents.  The  standard 
product  recovery  rates  that  will  be  used 
by  NMFS  to  calculate  round  weight 
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equivalents  may  be  obtained  from  the 
Regional  Director  at  the  address  above. 
(iii)  Definitions  are  added  for  "day." 
"quarter."  and  "weekly  reporting 
period"  and  for  "vessel"  and  "processor 
vessel/* 

(b)  In  S9  e72.5(a)  and  e7S.5(a)  of  the 
final  rule,  the  general  requirements, 
applicability,  and  related  provisions  are 
reorgani2ed  and  revised  to  clarify  that 
requirements  for  timeliness,  accuracy, 
use  of  the  English  language,  and 
availability  for  inspection  apply  to  all 
records  and  reports  and  not  only  to 
logbooks.  A  requirement  that  these 
records,  reports,  and  logbooks  be 
maintained  in  a  legible  manner  is  added. 

(c)  Sections  672.5(b)(2)(iii)  and 
675.5{b)(2)(iii)  of  the  proposed  rule 
required  that  most  daily  catch 
information  be  recorded  by  noon  of  the 
day  following  the  catch  al&ough  some 
information  must  be  recorded  within 
two  hours.  Sections  672.5{b){2)(iv)  and 
675.5(b)(2)(iv)  of  the  Final  rule  are 
revised  to  specify  that  these  entries 
must  be  recorded  prior  to  a  delivery 
even  if  the  delivery  or  off-loading  occurs 
prior  to  the  expiration  of  these  time 
limits. 

(d)  Sections  672.5(b)(3Kii)(A)(7)  and 
675.5  (b)(3)(ii)(A)(7)  of  the  proposed  rule 
required  information  on  crew  size  or 
employee  number  to  be  reported  on  the 
daily  cumulative  production  logbook. 
The  forms  and  the  preamble  of  the 
proposed  rule  suggested  that  additional 
information  about  the  number  of  the 
crew  involved  in  processing,  fishing,  and 
other  activities  could  be  required.  The 
material  submitted  under  the  Paperwork 
Reduction  Act  (PRA)  for  the  proposed 
rule  assumed  this  additional  information 
was  required.  Sections 
672.5(b)(3)(ii)(A){fl)  and  675.5 
(b)(3)(ii)(AKS)  of  the  final  rule  adds 
these  requirements. 

(e)  Sections  672.5(b)(2){ii)(B)(Ii). 
672.5(b)(3)(ii)(B)(l)(w;]. 
675.5{b)(2)(ii)(B)(I7).  and  675.5 
(bK3)(ii)(B)(I)(vii)  of  the  proposed  rule 
attempted  to  consoUdate  recordkeeping 
requirements  under  a  proposed  marine 
mammal  logbook  program  and  the 
Alaska  groundfish  logbook  program  to 
relieve  the  recordkeeping  burden  on 
operators  of  fishing  and  processing 
vessels.  The  final  rule  eliminates 
reference  to  the  marine  mammal 
logbook  program  and  associated 
recordkeeping  requirements,  because 
the  final  rule  for  the  marine  mammal 
logbook  program  would  necessitate 
redundant  recordkeeping  in  the 
groundfish  logbook  program,  and  the 
recordkeeping  burden  on  vessel 
operators  would  not  be  reduced.  The 
NMFS  intends  to  pursue  the 
consolidation  of  recordkeeping 


requirements  under  the  Marine  Mammal 
Protection  Act  and  the  Magnuson  Act  in 
the  fut\u«  with  the  aim  of  reducing 
recordkeeping  and  reporting  burdens  on 
the  Alaska  groundfish  industry. 

(f)  Sections  672.5(c)(3)(iii)  and 
675.5(c){3){iii)  of  the  final  rule  revise  the 
annual  submission  date  of  the  Alaska 
Groundfish  Processor  Monthly  Product 
Value  Report  from  March  1  to  February 
1.  This  change  was  made  to  obtain  more 
timely  submission  of  product  value 
information  recorded  during  the 
previous  year. 

(g)  Sections  672.5(c)(l)(ii)  and 
675.5(c)(lKii)  of  the  proposed  rule  made 
some  minor  changes  to  processor  vessel 
requirements  to  submit  check-in  reports. 
Sections  672.5(c)(1)  and  675.5(c)(1)  of  the 
final  rule  provide  more  detail  on  the 
check-in /check-out  notices  although 
changes  are  not  substantive. 

(h)  Sections  672.5(c)(l)(i)  and 
675.5(c)(l)(i)  of  the  proposed  rule 
addressed  requirements  for  the 
submission  of  Alaska  State  fish  tickets. 
The  final  rule  eliminates  this 
requirement  although  vessels  and 
groundfish  processors  registered  under 
the  laws  of  the  State  of  Alaska  will  need 
to  comply  with  State  fish  ticket 
requirements  under  Alaska  State 
statutes.  Federal  groundfish  managers 
have  full  access  to  information  collected 
on  Alaska  State  fish  tickets  without 
accompanying  Federal  regulations 
requiring  that  fish  tickets  be  submitted. 
Therefore.  Federal  regulations  for 
submission  of  Alaska  State  fish  tickets 
are  viewed  as  redundant  to  similar 
Alaska  State  regulations  and  are 
removed  from  Sections  672.5  and  675.5 
of  the  fmal  rule.  The  NOAA  does  not 
intend  by  this  action  to  preempt 
application  of  Alaska  State  fish  ticket 
regulations  and  statutes  to  groundfish 
fisheries  in  the  EEZ  off  Alaska. 

2.  Pacific  Halibut  Prohibited  Species 
Catch  Limits.  Paragraph  (f)  in  8  672.20  is 
changed  by  revising  paragraph  (f)(1)  to 
indicate  the  apportionment  of  halibut 
PSC  between  trawl  and  longline  gear. 
The  proposed  rule  had  used  paragraph 
(f)(3)  to  accompHsh  this,  which  resulted 
in  language  that  was  redundant  to 
paragraph  (f)(1). 

The  Regional  Director  has  deterauned 
that  continuing  the  apportionment  of 
halibut  PSC  between  trawl  and  longline 
gear  is  superior  to  letting  it  lapse  on 
December  31. 1990.  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law.  The  Regional  Director 
made  this  determination  because  (1)  the 
GOA  FMP  authorizes  halibut  PSC  limiU 
to  be  apportioned  among  gear  types,  (2) 
the  Council  has  requested  that  a 
regulatory  amendment  be  implemented 
to  accomplish  this  apportionment,  and 


(3)  this  measure  is  analyzed  in  the  draft 
EA/RIR  prepared  for  the  draft 
Amendment  18. 

3.  Trawl  closures  in  the  Gulf  of 
Alaska.  In  section  672.24  of  the  proposed 
rule,  paragraph  (c)(3)  is  deleted.  This 
paragraph  described  trawl  closures 
(Type  ni  areas)  in  the  Kodiak  Island 
area  that  may  be  implemented  by 
regulatory  amendment,  pending  a 
"significant  recruitment  event"  within 
the  local  red  king  crab  population.  A 
description  of  the  Type  III  areas  is  found 
in  the  GOA  FMP,  as  are  the  criteria  that 
will  be  used  to  defme  a  recruitment 
event.  Under  provisions  set  forth  in  the 
FMP.  the  Type  ID  trawl  closures  will  be 
specified  in  section  672.24  by  regidatory 
amendment  when  the  occurrence  of  a 
recruitment  event  necessitates  the 
implementation  of  Type  III  area  trawl 
closures  to  further  protect  red  king  crab. 

4.  Sabiefish  allocation.  Paragraph  (c) 
in  i  675.24  is  added  to  authorize  the 
Regional  Director  to  close  directed 
sabiefish  fishing  by  an  authorized  gear 
type  prior  to  Its  harvesting  its  full  share 
of  the  sabiefish  TAC  This  change  is 
necessary  to  provide  retainable  bycatch 
amounts  of  sabiefish  to  support  other 
target  fisheries  by  the  affected  gear 
types. 

Public  Comments  Received 

Twenty-eight  letters  of  comments 
were  received  from  fishing  associations, 
individual  fishermen,  and  State  and 
Federal  agencies  by  the  end  of  the 
comment  period.  One  letter  commented 
generally  about  the  adequacy  of 
procedures  followed  during  the 
rulemaking  process  with  respect  to  the 
Magnuson  Act.  With  respect  to  the 
measure  allocating  sabiefish  between 
trawl  gear  and  fixed  gear  in  the  Bering 
Sea  and  Aleutian  blands  management 
area,  twenty  letters.  Including  those 
from  five  associations  that  represent 
fixed  gear  interests,  commented 
favorably  on  the  measure.  One  letter 
from  an  association  representing  trawl 
interests  commented  that  the  proposed 
allocation  of  sabiefish  between  fixed 
gear  and  trawl  gear  violates  national 
standards  1.  4,  5,  and  6,  and  that  the 
status  quo  should  be  maintained.  With 
respect  to  the  measure  that  would 
establish  an  area  closure  to  protect 
walrus,  one  letter  commented  favorably 
on  the  measure,  and  one  letter  from  an 
association  representing  trawl  interests 
commented  that  the  status  quo  should 
be  maintained.  With  respect  to  the 
measure  for  recordkeeping  and  reporting 
requirements,  four  letters  commented 
favorably  on  the  measure.  With  respect 
to  the  measure  that  would  establish 
fixed  prohibited  species  catch  limits  for 


Pacific  halibut  in  the  Gulf  of  Alaska,  one 
letter  commented  that  the  status  quo 
should  be  maintained. 

Although  further  comments  will  be 
invited  in  separate  rulemaking  on 
provisions  pertaining  to  the  Observer 
Plan,  proposed  rulemaking  for 
Amendments  13  and  18  had  requested 
comments  on  the  observer  program. 
With  respect  to  the  observer  program, 
seven  letters  commented  favorably  on 
the  measure,  albeit  one  letter  stated  that 
the  level  of  observer  coverage  should  be 
less  than  that  adopted  by  the  Coimcil, 
and  also  questioned  whether  any 
domestic  program  is  authorized  under 
the  Magnuson  Act 

Issues  and  concerns  raised  by  these 
comments  are  summarized  and 
responded  to  below. 

Comment  1:  The  procedure  used  for 
rulemaking  is  inappropriate  and  not  in 
compliance  with  the  Magnuson  Act 
because  the  Council  did  not  provide  to 
the  public  any  draft  fishery  management 
plan  language  or  regulations  for  public 
review. 

Response:  Although  provision  for 
public  review  of  draft  FMP  language  and 
regulations  for  each  alternative 
considered  by  the  Council  would  be 
desirable,  such  provision  usually  is  not 
practicable,  given  the  many  alternatives 
that  are  often  proposed  to  solve  a 
fishery  management  problem.  Once  the 
Council  determines  tentatively  a 
preferred  alternative  for  a  particular 
measure,  it  directs  Council  staff  to 
prepare  FMP  language  and  regulations, 
which  then  are  before  the  Council  when 
it  makes  its  final  recommendation. 

Comment  2:  The  measure  to  allocate 
sabiefish  betvt^een  trawl  and  fixed  gear 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  is  necessary  to 
promote  stability  in  the  sabiefish 
fishery. 

Response:  The  Regional  Director 
concurs  and  has  approved  this  measure. 

Comment  3:  Allocating  sabiefish 
between  trawl  and  fixed  gear  for  both 
the  Bering  Sea  and  Aleutian  Islands 
management  subareas  violates  national 
standard  1.  because  allocating  available 
amounts  of  sabiefish  t>etween  gear  types 
might  result  in  insufficient  amounts  of 
bycatch  to  support  trawl  fisheries. 
which  might  cause  premature  closure  of 
target  fisheries  or  treatment  of  sabiefish 
as  prohibited  species.  These  respective 
options  would  cause  underharvesting  of 
other  species  or  overfishing  of  sablefisL 

Response:  The  Regional  Director  finds 
that  this  measure  would  not  necessarily 
result  in  premature  closure  of  the 
sabiefish  target  fishery  nor  treatment  of 
sabiefish  as  a  prohibited  species  by 
fixed  or  trawl  gear.  As  a  result  of  this 
final  rulemakir^,  the  Regional  Director 


may  prohibit  directed  fishing  for 
sabiefish  by  either  fixed  or  trawl  gear 
before  the  sabiefish  allocation  to  that 
gear  share  is  reached  in  order  to  provide 
retainable  bycatch  amounts  to  support 
other  target  fisheries.  This  action  would 
minimize  treatment  of  sabiefish  as  a 
prohibited  species,  and  reduce  the 
possibility  of  overharvesting  sabiefish. 

On  the  other  hand,  if  either  or  both 
gear  shares  were  reached,  further 
catches  of  sabiefish  by  either  or  both 
gear  types  would  be  treated  as  a 
prohibited  species  and  discarded  at  sea. 
Additional  fishing  mortality  resulting 
from  such  treatment  would  not  be 
expected  to  cause  overfishing,  because 
in  most  other  groundfish  target  fisheries 
sabiefish  bycatches  are  very  small.  For 
example,  in  the  Bering  Sea  subarea, 
sabiefish  bycatches  are  only  one  percent 
or  less  of  the  catch  of  the  pollock, 
flatfish,  and  Pacific  cod,  in  the 
aggregate.  In  1989  to  date,  trawl  gear 
caught  about  480  metric  tons  of  sabiefish 
in  the  Bering  Subarea  while  catching 
about  853.000  metric  tons  of  other 
groundfish  species,  which  represents  a 
very  small  bycatch  rate.  In  the  Aleutian 
Islands  subarea,  sabiefish  bycatches  are 
also  small.  Again  in  1989  to  date,  trawl 
gear  caught  about  670  metric  tons  of 
sabiefish  while  catching  about  19,000 
metric  tons  of  other  groundfish  species, 
which  represents  only  a  4  percent 
bycatch  rate. 

Sabiefish  bycatches  are  small, 
because  sabiefish  occur  mosdy  in  deep 
water  and  are  not  caught  except  in  small 
amounts  during  operations  that  harvest 
shallow  water  groundfish  species  such 
as  flounder,  Pacific  cod,  and  pollock. 
Only  in  the  deep  water  fisheries  for 
rockfish  species  and  Greenland  turbot 
are  larger  bycatches  of  sabiefish  likely. 
Sabiefish  bycatches  may  approach  10 
percent  of  the  aggregate  catch  of 
rockfish  and  turbot  although  actual 
bycatch  rates  are  often  smaller.  If 
sabiefish  were  a  prohibited  species 
when  taken  incidentally  in  rockfish  and 
Greenland  turbot  fisheries,  discard 
mortaUty  could  be  further  minimized. 
For  example,  fishermen  are  able  to  shift 
fishing  areas  to  reduce  sabiefish 
bycatches  while  fishing  for  rockfish  and 
Greenland  turt)ot.  Also,  regulatory 
authority  exists  to  implement  time  and 
area  closures  to  reduce  the  sabiefish  ' 
bycatches,  while  still  allowing  for 
harvests  of  rockfish  and  Greenland 
turbot 

In  some  years  sabiefish  stocks  could 
decline  to  a  level  that  would  halt  a 
directed  fishery  by  a  gear  type  early  in 
the  fishing  year.  The  Regional  Director 
would  respond  to  such  a  decline,  as 
necessary,  to  protect  sabiefish  stocks. 
Because  regulatory  mechanisms  exist  to 


minimize  sabiefish  bycatches  while 
allowing  for  full  harvests  of  other 
groundfish  species,  this  measure  should 
not  result  in  overfishing  sabiefish  stocks 
or  cause  underharvesting  of  other 
groundfish  species.  This  measure, 
therefore,  is  consistent  with  National 
Standard  1. 

Comment  4:  Allocating  sabiefish 
between  trawl  and  fixed  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  violates  National 
Standard  4.  because  the  measure  to 
allocate  sabiefish  between  gear  types 
(e.g..  75  percent  and  25  percent  to  fixed 
and  trawl  gear,  respectively,  in  the 
Aleutian  Islands  subarea)  (1)  is  not  fair 
or  equitable,  and  (2)  does  not  suggest 
any  furthering  of  conservation 
objectives.  It  may,  in  fact  increase  the 
likelihood  of  overfishing,  particularly  if 
sabiefish  allocations  for  bycatch  are  not 
adequate  to  prevent  wastage  of  the 
sabiefish  resource,  and  if  the  mortality 
of  sabiefish  from  killer  whale  predation 
in  the  directed  hook-and-line  fishery 
continues  not  to  be  counted  against  the 
sabiefish  quota. 

Response:  The  Regional  Director  finds 
that  this  measure  is  fair  and  equitable. 
As  stated  in  the  EA/RIR.  by  public 
testimony  to  the  Council  and,  as 
indicated  by  NMFS  catch  data,  this 
measure  maintains  the  trend  in  sabiefish 
catches  that  has  developed  in  recent 
years.  Fixed  gear  harvested  most  (about 
90  percent)  of  the  sabiefish  in  the 
Aleutian  Islands  subarea  and  about  half 
of  the  sabiefish  in  the  Bering  Sea 
subarea  during  the  years  1985  through 
1988.  Based  on  public  testimony  at  its 
lune  20-23, 1989  meeting,  the  Council 
accommodated  additional  trawl 
sabiefish  bycatch  needs  by  increasing 
the  trawl  share  of  the  sabiefish  quota 
fix)m  10  percent  to  25  percent  This 
difference  was  subtracted  ftt>m  the  fixed 
gear  share. 

Nothing  in  this  measure  is  designed  to 
allocate  excessive  shares  to  any  one 
entity.  Although  the  share  allocated  to 
fixed  geeu-  in  the  Aleutian  Islands 
subarea  is  larger  than  the  trawl  share,  it 
is  not  excessive.  On  the  contrary,  the 
share  allocated  to  fixed  gear  is  less  than 
amounts  harvested  by  that  gear  in  each 
of  the  last  four  years.  In  the  Bering  Sea 
subcu^ea.  the  fifty  percent  split  is  roughly 
equivalent  to  amounts  harvested  by 
fixed  gear  during  the  last  four  years.  Nor 
does  the  gear  share  allocation  itself 
prohibit  any  future  partici{>ant  from 
fishing  for  sabiefish  with  either  gear 
type. 

The  Regional  Director  also  finds  that 
this  measure  is  reasonably  calculated  to 
promote  conservation.  The  Guidelines 
for  Fishery  Management  IHans  at  50  CFR 
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602.14  state  that  numerous  methods  for 
allocating  fishing  privileges  are  based 
on  conservation  measures,  as  well  as 
management  measures.  An  allocation 
measure  may  promote  conservation  by 
encouraging  a  more  easily  managed  use 
of  the  fishery  resource.  Fixed  gear 
includes  hook-and-line  gear  and  pot 
gear.  Both  types  utilize  determinable 
numbers  of  hooks  or  pots  per  set,  which 
makes  calculation  of  catches  per  units  of 
effort  more  exact  than  when  trawl  gear 
is  used.  Better  estimates  of  harvest  rates 
promote  more  accurate  projections  of 
when  quotas  may  be  achieved.  Better 
estimates  of  sablefish  bycatch  rates 
needed  to  support  target  fisheries  by 
fixed  and  trawl  gear  for  other  groundfish 
species  will  also  promote  "single  species 
management";  under  this  management 
system  the  Regional  Director  is  able  to 
curtail  directed  fishing  by  either  gear 
type  to  retain  enough  of  ihe  respective 
gear  share  to  support  other  target 
fisheries.  For  these  reasons,  this 
allocation  measure  promotes  a  more 
easily  managed  sablefish  fishery,  which 
is  especially  important  when  quotas  are 
small.  When  multiple  gear  types  target 
on  a  single,  small  quota,  projecting  when 
the  quota  might  be  reached  is  more 
difficult,  increasing  the  risk  of 
overharvesting  a  stock,  which  in  turn 
could  lead  to  overfishing.  Thus,  this 
measure  will  promote  conservation  by 
allowing  management  of  total  fishing 
mortality  by  year's  end  to  equal  directed 
and  bycatch  mortahty  by  both  gear 
types.  Such  enhanced  management  will 
reduce  the  risk  of  overfishing  sablefish 
stocks. 

Other  factors  to  be  considered  are  the 
social  consequences  of  allocation,  and 
the  dependency  on  the  fishery  by 
present  participants.  Fixed  gear 
fishermen  have  shown  a  high  degree  of 
dependence  on  the  sablefish  resource  in 
the  Aleutian  Islands  subarea,  where 
sablefish  constitutes  most  of  the  fixed 
gear  catch.  For  example,  through 
September  1989,  fixed  gear  fishermen 
harvested  a  total  of  3,100  metric  tons  of 
groundfish,  of  which  2,037  metric  tons, 
or  66  percent,  was  sablefish.  In  contrast, 
trawl  gear  fishermen  harvested  a  total  of 
19,182  metric  tons  of  groundfish,  of 
which  875  metric  tons,  or  4  percent,  was 
sablefish. 

Fixed  gear  fishermen  are  not  able  to 
fish  in  many  areas  in  the  Bering  Sea/ 
Aleutian  Islands  management  area 
unless  they  compete  with  trawl  gear. 
Fixed  gear  fishermen  can  deploy  their 
gear  in  the  Aleutian  Islands  subarea 
with  less  fear  of  ground  preemptions  by 
trawl  gear.  Although  trawling  is 
conducted  in  this  area,  it  is  nol 
especially  suitable  for  trawl  gear. 


because  the  slopes  are  steeper  and 
rockier  compared  to  the  smoother  and 
flatter  areas  of  the  Bering  Sea  subarea. 
By  securing  fishing  rights  to  sablefish  in 
the  Aleutian  Islands  subarea,  fixed  gear 
fishermen  also  achieve  a  more  stable 
opportunity  on  which  they  can  depend 
over  the  long  term.  This  achievement 
promotes  stability  in  the  fixed  gear 
fishery.  As  a  result,  those  segments  of 
the  industry  that  depend  on  the  fixed 
gear  fishery,  including  vessel  operators 
and  crew,  and  the  conununity/processor 
infrastructure  that  has  developed  to 
support  the  vessels,  will  continue  to 
receive  benefits  that  have  resulted  from 
the  fixed  gear  fishery.  Retaining  the 
status  quo  would  have  imposed  adverse 
social  consequences  on  fixed  gear 
fishermen  if  trawl  gear  were  to 
dominate  the  sablefish  fishery. 

With  respect  to  the  comment  referring 
to  killer  whale  mortality  in  the  hook- 
and-line  fishery,  the  extent  of  that 
mortality  is  not  known.  The  Secretary 
anticipates  that  domestic  observer 
information  will  be  collected  on  the 
wastage  associated  with  this  mortality 
and  that  this  information  will  be 
considered  during  the  annual 
establishment  of  sablefish  TACs. 

The  Regional  Director  finds  that  this 
measure  is  fair  and  equitable, 
reasonably  calculated  to  promote 
conservation,  and  carried  out  in  such  a 
manner  that  no  particular  individual, 
corporation,  or  other  entity  acquires  an 
excessive  share  of  the  allocation 
privileges.  He  concludes  that  this 
measure  is  consistent  with  national 
standard  4. 

Comment  5:  Allocating  sablefish 
between  trawl  and  fixed  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  violates  national 
standard  5,  because  the  sablefish 
allocation  measure  fails  to  promote 
efficiency  in  the  utilization  of  the 
sablefish  resource,  and  because  it  has 
economic  allocation  as  its  sole  purpose. 

Response:  As  discussed  in  the 
response  to  comment  #4.  the  sablefish 
allocation  measure  will  promote 
conservation.  Another  purpose, 
however,  is  maintenance  of  the 
socioeconomic  stability  of  the  sablefish 
fixed  gear  users  who  have  depended  on 
sablefish  during  the  past  four  years. 
Sablefish  constituted  66  percent  of  the 
total  groundfish  catch  in  1989  by 
fishermen  using  fixed  gear,  compared  to 
trawl  fishermen  whose  sablefish  catch 
amounted  to  just  4  percent  of  their  total 
groundfish  catch  in  the  Aleutian  Islands 
subarea.  Written  and  oral  testimony  to 
the  Council  from  fixed  gear  fishermen 
and  their  representatives  focused  on  the 
likelihood  of  trawl  vessels  preempting 


sablefish  harvests  that  would  have  been 
caught  by  fixed  gear.  The  catching 
capacity  of  trawl  vessels  is  so  large  that 
the  sablefish  quota  in  both  the  Bering 
Sea  and  Aleutian  Islands  subareas 
could  be  fully  harvested.  As  quotas  for 
other  groundfish  species  that  are  largely 
harvested  only  by  trawl  gear  become 
exhausted  earlier  in  the  fishing  year, 
operators  of  trawl  vessels  may  be 
tempted  to  fish  for  sablefish  in  areas 
currently  utilized  by  fixed  gear  vessels. 

Fixed  gear  fishermen  would  have  only 
limited  options  for  fishing  in  the  Bering 
Sea  and  Aleutian  Islands  subareas  if 
they  do  not  have  sablefish  as  a  target 
species.  Those  options  include  fishing 
for  Pacific  cod.  But  because  fisherman 
operating  trawl  vessels  that  have  huge 
harvesting  capacity  also  target  on 
Pacific  cod,  fixed  gear  fishermen  would 
not  be  expected  to  be  able  to  depend  on 
that  resource  over  the  long  term.  A 
similar  action  was  taken  by  the  Council 
in  Amendment  14  to  the  GOA  FMP 
which  allocated  80  percent  of  the 
sablefish  quota  to  hook-and-line  gear. 
The  Coimcil's  action  allocates  a  high 
enough  proportion  to  fixed  gear 
fishermen  in  the  Bering  Sea  and 
Aleutian  Islands  subarea  to  give  them  a 
viable,  dependable  fishery  while  also 
allowing  trawl  fishing  for  sablefish  to 
continue  at  roughly  historical  levels. 
This  action  promotes  stability  in  the 
fixed  gear  fishery  and  prevents  the 
adverse  social  consequences  on  fixed 
gear  fishermen  that  would  occur  if  trawl 
gear  were  to  dominate  the  sablefish 
fishery. 

Another  purpose  satisfied  by  this 
measure  is  greater  efficiency  in 
managing  the  sablefish  fishery  by 
NMFS.  The  Guidelines  for  Fishery 
Management  Plans  at  50  CFR  602.14 
state  that  management  regimes  that 
allow  a  fishery  to  operate  at  the  lowest 
possible  cost  (e.g.,  in  terms  of  fishing 
eHort  and  administration]  for  a 
particular  catch  level  are  considered 
efficient.  With  respect  to  this  measure, 
the  potential  to  better  manage  the 
sablefish  fishery  is  realized  as 
relationships  between  amounts  of  fixed 
gear  and  the  amount  of  sablefish 
allocation  become  known.  Better 
estimates  of  sablefish  bycatch  rates 
needed  to  support  target  fisheries  by 
fixed  and  trawl  gear  for  other  groundfish 
species  will  also  promote  "single  species 
management",  because  amounts  of 
sablefish  that  ought  to  be  retained  as 
bycatch  will  be  easier  to  determine. 
When  more  than  one  gear  type  is 
targeting  on  a  single  quota,  the  fishery  is 
more  difficult  to  manage,  because  the 
amounts  of  quota  that  either  gear  type 
might  harvest  is  usually  not  known  in 
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advance  of  the  fishery.  Different  gear 
types  might  harvest  an  unexpected 
amount  of  an  available  quota  in  any  one 
year  in  proportions  that  are  different 
from  a  preceding  year. 

More  efficient  management  of  the 
fishery  is  promoted  when  a  quota  is 
allocated  to  separate  gear  types.  The 
status  quo  alternative  would  have 
retained  a  mixed  gear  fishery  of 
uncertain  proportions,  thereby 
maintaining  higher  administrative  costs 
than  would  this  measure.  The  Secretary 
finds  that  this  measure  is  entirely 
consistent  with  national  standard  5. 

Comment  6:  Allocating  sablefish 
between  trawl  and  fixed  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  violates  national 
standard  6,  because  the  sablefish 
percentages  would  be  arbitrarily  fixed 
without  consideration  of,  or  allowances 
for,  variations  in  (1)  sablefish 
abundance  or  the  abundance  of  other 
groundfish  species,  or  (2]  the  gear  mix 
necessary  to  harvest  the  groundfish 
resources. 

Response:  The  Regional  Director  finds 
that  the  sablefish  percentages  take  into 
consideration  variations  in  sablefish 
abimdance  and  the  abundance  of  other 
groundfish  species,  as  well  as  the  gear 
mix  necessary  to  harvest  the  groundfish 
resources.  The  Regional  Director 
recognizes  that  in  some  years  the 
sablefish  stock  may  be  too  low  to 
provide  adequate  bycatch  for  other 
directed  fisheries.  In  the  event  of  low 
sablefish  stock  status,  other  regulatory 
mechanisms,  such  as  time/area 
closures,  can  be  used  to  reduce 
bycatches  of  sablefish.  As  discussed 
above,  the  bycatch  rate  of  sablefish  in 
many  of  the  other  groundfish  target 
fisheries  is  so  low  that  relatively  small 
amounts  of  sablefish  are  required  for 
bycatch.  Because  the  allocation 
percentages  implemented  by  this 
measure  approximate  catch  percentages 
during  the  past  four  years,  and  because 
other  fisheries  have  been  successfully 
prosecuted  with  these  percentages,  the 
Regional  Director  finds  no  significant 
conflicts.  For  these  reasons,  the 
Regional  Director  concludes  that  this 
measure  is  consistent  with  national 
standard  6. 

Comment  7:  Allocating  sablefish 
between  trawl  and  fixed  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  is  inconsistent  with 
(1)  a  purpose  of  the  Magnuson  Act 
which  is  to  foster  development  of  the 
under-utilized  groundfish  resources  off 
Alaska,  and  (2)  the  goals  and  objectives 
of  the  BSAI  FMP.  which  include 
promotion  of  the  "rational  and  optimal 
use"  of  the  groundfish  resources  as  a 


whole,  and  the  orderly  development  of 
the  domestic  groundfish  fisheries. 

Response:  The  Regional  Director  finds 
that  this  measure  will  not  conflict  with 
the  stated  purpose  of  the  Magnuson  Act 
Practically  all  the  groundfish  resources 
are  being  fully  utilized.  Because  the 
sablefish  bycatch  requirements  in  most 
of  the  other  groundfish  target  fisheries 
are  so  small,  full  achievement  of  other 
groundfish  quotas  ought  to  be  realized. 
The  Regional  Director  also  finds  that 
this  measure  is  consistent  with  the  goals 
and  objectives  of  the  BSAI  FMP. 
because  this  measure  preserves  the 
status  quo  in  the  groundfish  fisheries, 
which  developed  during  the  past  four 
years.  Allocating  sablefish  gear  shares 
promotes  orderly  fishing;  fixed  gear 
users  wiU  have  a  certain  amount  of 
sablefish  they  can  depend  upon,  without 
fear  of  preemption  by  trawl  gear. 

Comment  8:  The  Regional  Director's 
approval  of  the  observer  program 
adopted  by  the  Council  requiring  100 
percent  observer  coverage  on  domestic 
vessels  equal  to  or  greater  than  125  feet 
is  discriminatory,  imposes  costs  that 
exceed  the  benefits  in  terms  of  accuracy 
achieved,  and  is  not  within  the  scope  of  , 
the  Magnuson  Act. 

Response:  The  availability  of  accurate 
and  timely  fishery  data  is  critical  to 
wise  conservation  and  management  of 
fishery  resources.  The  quantity  and 
quaUty  of  scientific  information 
influence  the  establishment  of  maximum 
sustainable  yield,  optimum  yield,  quotas 
for  target  species,  catch  limits  for 
prohibited  species,  and  management 
unit  composition.  Accurate  fishery  data 
provide  the  primary  foundation  for 
allocative  determinations,  judgments  of 
efficiency,  adjustments  for  variations 
and  contingencies  and  evaluation  of 
costs  and  benefits. 

Section  201(i)  of  the  Magnuson  Act 
requires  that  a  U.S.  observer  be  onboard 
each  foreign  fishing  vessel  while  that 
vessel  is  engaged  in  fishing  activities 
within  the  EEZ.  Section  201(i)(3)  of  the 
Magnuson  Act  further  states  that  the 
purpose  of  observers  onboard  foreign 
vessels  is  to  carry  out  scientific, 
compliance  monitoring,  and  other 
functions  deemed  necessary  or 
appropriate  to  carry  out  the  purposes  of 
the  Magnuson  Act  With  the  elimination 
of  foreign  fishing  in  the  Gulf  of  Alaska 
and  the  ongoing  reduction  of  joint 
venture  activity  in  the  Bering  Sea.  the 
limited  amount  of  fishery  information 
collected  by  observers  on  foreign 
vessels  is  not  adequate  to  conserve  and 
manage  the  Alaskan  groundfish 
fisheries. 

The  rapid  development  of  the 
domestic  groundfish  fishery  off  Alaska 


and  the  contentious  issues  that  have 
developed  between  various  interest 
groups  within  the  fishing  industry 
creates  an  immediate  need  for  the 
collection  of  adeqwite  domestic 
observer  information  on  which  to  base 
informed  fishery  management  decisions. 
Secretarial  approval  of  a  mandatory 
observer  program  is  based  upon  his 
finding  that  reliable  observer 
information  is  necessary  and 
appropriate  for  the  conservation  and 
management  of  the  Alaskan  groundfish 
fisheries.  Secretarial  authority  for  this 
action  is  foimd  under  Sections  303(a)(1) 
and  303(b)(8)  of  the  Magnuson  Act 
which  state: 

303(a). — ^Any  fishery  management  plan 
which  is  prepared  by  any  Council,  or  by  the 
Regional  Director,  with  respect  to  any  fishery, 
•hall — (1)  contain  the  conservation  and 
management  measures,  applicable  to  foreign 
fishing  and  fishing  by  vessels  of  the  United 
States,  which  are— <A)  necessary  and 
appropriate  for  the  conservation  and 
management  of  the  fishery; . . .  [and] 

303(b]. — ^Any  fishery  management  plan 
which  is  prepared  by  any  Council,  or  by  the 
Regional  Director,  wth  respect  to  any  fishery 
may — .  .  .(8)  prescribe  measures, 
requirements,  or  conditions  and  restrictions 
as  are  determined  to  be  necessary  and 
appropriate  for  the  conservation  and 
management  of  the  fishery. 

The  Council's  rationale  for  requiring 
100  percent  observer  coverage  on 
vessels  125  feet  in  length  cmd  longer  was 
based  on  the  fact  that  vessels  of  this 
size  category  harvest  most  of  the 
groimdfish.  A  full  discussion  on  the 
necessity  for  this  level  of  coverage  will 
be  presented  in  the  proposed  rulemaking 
that  sets  forth  specific  provisions  of  the 
Observer  Plan  that  would  implement  the 
comprehensive  observer  program. 
Assuring  that  every  vessel  125  feet  in 
length  and  larger  will  have  an  observer 
onboard  at  all  times,  particularly  diuing 
the  start  up  period  of  the  observer 
program,  may  be  difficult.  Deployment 
of  well  trained  observers  who  will  do  an 
adequate  job  onboard  vessels  is  a 
priority.'liie  high  standards  required  for 
domestic  observers  and  NMFS'  desire 
for  a  rational  deployment  scheme  may 
restrict  the  number  of  observers  that  are 
available  at  the  beginning  of  the  1990 
fishing  year.  NMFS  anticipates  working 
with  the  industry  to  develop  and  refine 
the  domestic  Observer  Plan  to  meet  the 
needs  of  both  fishery  management 
agencies  and  the  fishing  industry. 

Comment  9:  The  Federal  Register 
notice  of  proposed  rulemaking  was 
inadequate  to  advise  the  public  of  the 
scope  and  impact  of  the  proposed 
observer  program.  The  Observer  Plan 
should  be  published  in  the  Federal 
Register  for  public  comment  and  review 
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before  any  deciaion  oo  it*  approvability 
is  made  by  the  Regional  Director. 

Response:  With  respect  to  regulations 
implementing  the  observer  program,  the 
Council  intesded  that  regulations  would 
reference  an  Observer  Pian,  which 
would  have  had  the  effect  of  regulations. 
The  Regional  Director  determined  that 
opportunity  for  pubbc  comment  on 
aspects  of  the  observer  program  would 
be  more  adequately  provided  if 
published  as  a  separate  rulemaking  in 
the  Federal  Register.  Therefore,  • 
proposed  role  will  be  published  in  the 
Federal  Ragbter  that  will  request 
additional  comments  on  this  program 
and  the  provisions  of  the  Observer  Plan. 

Commeat  10:  Observers  ought  to  be 
placed  on  some  catcher  vessels 
delivering  codends  to  motherships  to 
record  possible  marine  mammal 
interactions  that  may  not  result  in  actual 
entrapment  in  Rshing  nets. 

Response:  The  number  of  qualified, 
trained  natural  resource  observers 
available  for  deployment  on  domestic 
fishing  vessels  at  the  beginning  of  the 
1980  fishing  year  will  be  limited.  With 
regard  to  at-sea  deployment,  the  most 
efficient  use  of  observers  is  to  place 
them  at  the  point  where  first  sorting  of 
catch  occurs.  This  scheme  does  not 
provide  for  observer  coverage  of  vessels 
delivering  mrsorted  codends  to 
mothership  processors.  This  policy  is 
supported  by  the  Marine  Mammal 
Protection  Act  (MMPA)  as  amended  by 
Pub.  L  100-711,  which  states  that 

The  Regional  Dfrectur  shaH  not  be  required 
to  place  aa  observer  on  a  vessel  fa)  a  fishery 
if  the  Regioaal  Orector  &nda  that  ...  in  a 
sitmtioD  whevt  harvestiBg  vessels  are 
delivering  fish  to  a  procnsins  vessel  and  ttM 
catch  is  not  takan  on  board  the  harvesting 
vessel,  statistically  reliable  laformation  can 
be  obtained  from  an  observer  on  board  the 
processing  vessel  to  which  the  fish  are 
deHvered 

Records  of  marine  mammal 
interactions  must  be  maintained  by 
operators  of  catcher  vessels  and 
submitted  aaonally  to  NMFS  under  roles 
implementing  the  MMPA  at  50  CFR 
229.6(c)(2).  The  NMFS  will  take 
appropriate  enforcement  action  if 
information  becomes  available  that 
these  records  are  not  being  accuratdy 
maintained  and  submitted. 

Comnfient  11:  Information  obtained  by 
observers  on  board  domestic  fishing 
vessels  is  mandatory  if  conservation 
and  management  of  the  groondfish 
fisheries  are  to  be  achieved  in 
accordance  with  the  Magnuson  Act 

Response:  The  Regional  Director 
concurs  snd  has  iccordingiy  avthoroad 
the  comprehensive  domestic  observer 
prograst. 


Comment  12:  The  Walrus  Islands 
fishing  closures  afiect  only  trawl 
activity,  and  are  thus  discriminatory  and 
impose  unnecessary  inefficiencies  to  the 
Nation's  fisheries  by  removing  excellent 
yelkiwfin  sole  fishing  grounds.  Although 
this  action  is  proposed  as  a  means  to 
protect  walrus,  any  benefit  to  walrus 
cannot  be  reabsticJaily  assessed  because 
(A)  this  measure  fails  to  prohibit  all 
vessel  activity  within  the  closed  areas; 
and  (6)  the  State  of  Alaska  has  not 
acted  in  a  complementary  fashion  to 
control  hunting  impacts  on  walras 
populations  or  to  adequately  limit 
human  intrusions  onto  Round  Island. 

Response:  Under  the  Magnuson  Act, 
the  Council  and  the  Secretary  must 
avoid  irreversible  or  long-term  adverse 
effects  on  all  elements  of  the  marine 
environment,  including  marine  mammals 
and  all  other  marine  species.  The  1980- 
91  groundfish  fishery  closures  between  3 
and  12  miles  from  the  Twin  Islands, 
Round  Island,  and  Cape  Peirce  is 
implemented  to  monitor  the  effect  of 
grouitdfiah  operations  on  walrus  in 
northern  Bristol  Bay.  This  measure  is 
being  taken  as  a  result  of  circumstantial 
evidence  that  suggests  the  reduction  in 
the  number  of  walrus  observed  in  this 
area  during  1987  and  1988  may  be 
related  to  the  initiation  of  the  yellowfin 
sole  fishery  in  northern  Bristol  Bay.  This 
premise  is  supported  by  additional 
evidence  acquired  by  the  U.S.  Fish  and 
Wildlife  Service  that  associates  the 
March  1989  closure  of  the  yellowfin  sole 
fishery  in  norftem  Bristol  Bay  with  the 
first  observed  increase  in  the  number  of 
walrus  on  Roimd  Island  since  the  onset 
of  that  fishery  in  1987. 

The  final  rule  prohibits  all  groundfish 
fishing  by  all  gear  types  in  the  3-12  mile 
"8anctuar3r  surrounding  major  walrus 
hauloat  sites  in  the  Walrus  Islands  area. 
Although  this  measure  preempts  the 
yellowfin  sole  fishery  from  operathig  hi 
the  closed  area,  vessels  should  be  able 
to  adjust  their  operations  to  harvest  the 
total  allowable  catch  of  yeDowfin  sole 
with  litde  or  no  additional  cost  As 
discussed  ta  the  EA/RIR/PRFA, 
groundfish  vessels  are  still  able  to  fish 
within  northern  Bristol  Bay  outside  of 
the  12  mile  closxnv  «^re,  based  on 
1986-68  joint  venture  obsenrer  data, 
estimates  of  CPUE  for  yellowfin  sole  are 
greater  than  or  equal  to  the  CFUE  within 
the  dosed  area.  In  addition,  fishing  for 
groundfish  in  this  area  may  occur  either 
before  or  after  the  closed  period. 

Although  the  State  of  Alaska  has  not 
instituted  a  pn^bitioa  of  aO  vessel 
traffic  within  State  waters  surroum&ig 
major  walrus  hankral  sites  in  the  Walras 
Islands  area,  it  has  initiated  nimieroes 
restrictions  in  recent  years  to  Iteiit 
human  disturbance  to  walm  in  the 


Round  Island  area.  In  1984.  the  State 
closed  the  area  within  2  miles  of  Round 
Island  to  all  vessels  without  a  special 
use  permit.  This  area  was  increased  in 
1989  to  a  3-mile  radhis  because  of 
concern  about  acoustic  disturbance  fttraj 
fishing  vessels  to  walrus.  As  a  matter  of 
policy,  the  State  does  not  issue  special 
use  permits  to  vessels  used  for  fishing 
activity  in  this  area.  In  addition  to 
placing  progressively  more  stringent 
limitations  on  access  to  Round  Island  by 
fishing  and  tourist  vessels,  the  State  has 
placed  an  overall  limit  of  30  visitors  on 
the  island  at  any  one  time,  with  no  more 
than  15  visitors  allowed  to  stay  over 
night.  Most  access  in  recent  years  has 
been  by  boat  as  opposed  to  sea  planes, 
in  an  attempt  to  reduce  noise  aronnd  the 
Island.  Furthermore,  at  the  request  of 
the  State,  the  Federal  Aeronautical 
Administration  (FAA)  recently  issued  a 
notice  of  airspace  restriction  within  one- 
half  mile  of  Round  Island  that  prohibits 
overflights  of  less  than  2,000  feet.  The 
purpose  of  the  FAA  notice  is  to  reduce 
disturbance  due  to  planes  associated 
with  the  herring  fishery. 

The  yellowfin  sole  joint  venture 
fishery  has  been  the  only  groundfish 
fishery  to  operate  in  northern  Bristol 
Bay.  No  shoreside  processing  of 
groundfish  has  occurred  in  this  area  and 
the  Regional  Director  does  not 
anticipate  domestic  groundfish  fishing 
within  State  waters.  The  Regional 
Director  will  cooperate  with  the  State  to 
ensure  that  necessary  action  is  taken  if 
additional  measures  need  to  be 
implemented  to  protect  walrus  or  to 
minimize  human  disturbance  to  the 
walrus  environment  in  northern  Bristol 
Bay. 

Comment  13:  Walrus  populations  are 
at  very  high  levels  in  the  Bering  Sea. 
These  population  levels  are  impacting 
the  walrus*  food  supply  and  producing 
natural  relocations  of  the  walrus 
population  away  from  the  Rorsid  Island 
area. 

Response:  Localized  depletion  of 
clams  and  other  moUusks  due  to 
excessive  predation  by  walrus  cotdd  be 
a  contributing  factor  to  relocation 
movements  of  walrus  from  one  foraging 
area  to  another.  However,  observations 
and  preliminary  studies  by  State  of 
Alaska  and  U.S.  Fish  and  Wildlife 
Service  personnel  suggest  that 
environmental  disturbances  dne  to 
trawling  activity  in  the  northern  Bristof 
Bay  area  may  be  man  directly 
responsible  for  the  fhictoating  numbers 
of  wakas  observed  in  this  area  over  die 
past  three  years.  The  U.S.  Fish  and 
Wildlife  Service  intends  to  monitor 
walrus  in  the  Walrus  Islands  area  over 
the  next  two  years  and  may  prodoce 


more  conclusive  evidence  on  the  effect 
of  various  natural  and  man-made 
disturbances  on  walrus  activity  and 
local  abundance  levels. 

Comment  14:  With  respect  to  the 
Walrus  Islands  closures,  the  NMFS 
should  consider  and  seek  clarification 
about  (1)  criteria  to  be  used  in 
determining  if  the  closure  has  had  its 
desired  effect  (2)  the  range  of  research 
and  monitoring  studies  needed  to  assess 
the  effectiveness  of  the  proposed 
closures,  and  (3)  the  potential  benefits  to 
the  yellowfin  sole  fishery  of  preventing 
harvests  of  spawning  yellowfin  sole  in 
Togiak  Bay. 

Response:  The  Regional  Director 
concurs  that  a  program  should  be  in 
place  to  monitor  and  assess  the  effect  of 
the  Walrus  Islands  groundfish  fishery 
closures  on  the  walrus  population  in 
northern  Bristol  Bay.  Because  the  intent 
of  these  closures  is  to  reduce  and  assess 
the  impact  of  groundfish  operations  on 
walrus  habitat,  NMFS  does  not  intend  to 
conduct  a  specific  assessment  on  the 
impact  of  the  closures  on  the  yellowfm 
sole  stock. 

In  1989,  the  U.S.  Fish  and  WUdlifa 
Service  conducted  a  preliminary  study 
on  the  methodology  and  logistics  that 
could  be  used  in  a  program  developed  to 
assess  the  impact  of  trawl  groundfish 
operations  on  the  northern  Bristol  Bay 
walrus  population.  That  agency  will 
continue  to  be  responsible  for  the 
monitoring  of  walrus  in  this  area  and 
gathering  evidence  on  the  impact  of 
fishing  operations  on  walrus  that  are 
using  the  Round  Island.  Twin  Islands, 
and  Cape  Peirce  haulout  sites. 

Comment  15:  With  respect  to  the 
measure  for  new  recordkeeping  and 
reporting  requirements,  the  NMFS 
should  review  the  proposed  and 
alternative  data  reporting  and  observer 
programs  pertinent  to  the  1988 
amendments  to  the  MMPA  to  ascertain 
consistency  between  the  two  reporting 
programs. 

Response:  As  mentioned  above  in  the 
discussion  on  changes  from  the 
proposed  rule  in  the  final  rule,  the 
groundfish  logbook  program,  as 
approved  by  the  Regional  Director,  does 
not  attempt  to  consolidate 
recordkeeping  and  reporting 
requirements  under  the  M\ff  A  and  the 
rules  implementing  the  Alaska 
groundfish  FMPs.  NMFS  intends  to 
pursue  the  consolidation  of 
recordkeeping  requirements  under  the 
MMPA  and  the  Magnuson  Act  in  the 
future  to  reduce  the  recordkeeping 
burden  on  the  Alaska  groundfish 
industry.  Any  future  consolidation  of 
recordkeeping  requirements  programs 
will  maintain  consistency  between  the 


Alaskan  groundfish  and  marine  mammal 
logbook  programs. 

Comment  16:  With  respect  to  the 
measure  for  new  recordkeeping  and 
reporting  requirements,  maintenance  of 
daily  fishing  and  processing  logs  should 
be  required  of  all  catcher/processor 
vessels,  not  just  those  over  5  net  tons. 
This  chemge  would  eliminate  the  need  to 
prove  the  size  of  a  vessel  and  facilitate 
enforcement  on  the  smaller  vessels. 

Response:  All  domestic  vessels  5  net 
tons  and  larger  are  required  to  obtain  a 
U.S.  Coast  Guard  Documentation 
Number.  This  number  and  the  vessel's 
net  tonnage  are  required  on  Federal 
groundfish  vessel  permit  applications. 
Operators  of  vessels  less  than  5  net  tons 
are  required  to  report  their  ADF&G 
vessel  number  and  net  tonnage  on  their 
Federal  groundfish  permit  applications. 
Thus,  federal  enforcement  officials 
could  verify  a  vessel's  reported  tonnage 
through  either  the  Coast  Guard 
Documentation  Number  or  through 
information  on  the  vessel's  Federal 
groimdfish  permit  application. 

Most  of  the  Alaskan  groundfish 
harvest  takes  place  within  the  EEZ  and 
few  vessels  smaller  than  5  net  tons  fish 
for  groundfish  outside  of  State  waters. 
These  vessels  harvest  a  minimal  amount 
of  groundfish  relative  to  larger  vessels, 
and  the  burden  to  small  vessel  operators 
to  maintain  groundfish  logbooks  is  not 
warranted.  'This  determination  is  also 
consistent  with  the  piuposes  of  the 
Regulatory  Flexibility  Act. 

Comment  17:  With  respect  to  the 
measure  for  new  recordkeeping  and 
reporting  requirements,  haid  time  and 
haul  position  should  be  included  as  log 
entries  within  two  hours  of  the  haul  for 
use  in  comparing  against  charts, 
navigation  logs,  and  other  documents  to 
facilitate  enforcement. 

Response:  Comment  noted.  The 
recordkeeping  requirements  contained 
in  the  final  rule  do  require  haul  times 
and  positions  to  be  recorded  in  logbooks 
within  two  hours  of  the  haul. 

Comment  18:  The  State  of  Alaska 
should  have  access  to  the  information 
collected  by  the  Alaska  groundfish 
logbook  program.  The  State  has  a  vested 
interest  in  the  Alaskan  groundfish 
fisheries,  and  the  cooperative  sharing  of 
data  among  Federal  and  State 
management  agencies  should  bring  more 
analytical  resources  to  bear  upon 
groundfish  issues,  and  greatiy  improve 
the  information  available  for 
decisionmaking. 

Response:  The  Regional  Director  will 
continue  to  pursue  the  means  by  which 
the  State  of  Alaska  may  gain  access  to 
the  confidential  information  collected  by 
the  Alaska  groundfish  logbook  program. 
In  order  for  the  State  to  have  access  to 


statutorily  confidential  information 
collected  under  Federal  regulations,  the 
State  would  need  to  have  the 
independent  legal  authority  to  collect 
the  groundfish  logbooks.  If  the  State 
gains  such  authority  and  the  State  can 
maintain  the  degree  of  confidentiality 
mandated  by  Federal  statutes,  a 
cooperative  agreement  may  be  drawn 
up  that  would  allow  the  State  to  collect 
Alaska  groundfish  logbooks  from  the 
groundfish  industry,  thereby  gaining 
access  to  specific  logbook  information. 

Comment  19:  It  is  Important  that  the 
Alaska  State  fish  ticket  system  be 
maintained  for  groundfish.  The  current 
fish  ticket  system  contains  important 
data  on  individual  fishing  operatioiu 
which  are  not  collected  by  the  proposed 
logbook  program. 

Response:  The  Regional  Director 
concurs  that  the  Alaska  State  fish  ticket 
system  provides  specific  information  on 
groundfish  landings  made  by  individual 
vessels.  This  information  is  also 
collected  for  catcher/processor  vessels 
under  the  NMFS'  weekly  production 
report  and  the  associated  logbook 
records.  The  logbook  program  does  not 
record  specific  landings  information  for 
vessels  delivering  to  mothership 
processor  vessels  or  shoreside 
processing  facilities  and  NMFS  will 
continue  to  rely  on  State  fish  tickets  for 
specific  landings  information  for  these 
catcher  vessels.  NMFS  is  pursuing  a 
cooperative  agreement  with  the  State  of 
Alaska  that  would  eliminate  the  need 
for  catcher/processor  vessels  to  submit 
both  State  fish  tickets  and  weekly 
production  reports.  Although  these 
vessels  will  be  required  to  submit  both 
documents  under  State  and  Federal 
regulations  during  1990,  it  is  anticipated 
that  by  1991,  only  the  weekly  production 
report  will  be  required  under  the 
cooperative  agreement,  which  would 
give  the  Alaska  Department  of  Fish  and 
Game  access  to  information  collected  on 
the  weekly  production  reports. 

Comment  20:  The  measure  to  establish 
fixed  prohibited  species  catch  limits  for 
Pacific  haUbut,  and  thus  suspend  the 
framework  for  establishing  these  limits, 
should  retain  the  criteria  in  existing 
regulations  for  judging  the 
appropriateness  of  the  prohibited 
species  catch  limits  and  fiexibihty  to 
allow  incentives  for  avoiding  halibut. 

Response:  The  Council  reconsidered 
and  rejected  this  option  at  its  September 
26-29, 1989,  meeting.  Because  this 
measure  expresses  the  prohibited 
species  catch  limits  in  the  FMP,  criteria 
that  would  allow  Pacific  haUbut 
bycatches  to  exceed  the  limits  in  the 
FMP  would  be  inconsistent  with  the 
FMP.  Any  such  criteria  could  only  be 
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implenMoted  bjr  miwiiitiiig  the  PMP  or 
by  taicing  emogeBcy  tction.  The  Cooncil 
considered  this  point  when  it  adopted 
this  measure  at  its  Jttne  1989  meeting 
and  heard  advice  from  the  Regional 
Director  that  prohibited  spedes  catch 
hmiti  would  be  inflexible  during  the 
effective  period  for  this  measure.  The 
Council  reconsidered  this  point  at  it* 
September  1969  meeting  and  rejected 
the  option  of  withdrawing  this  measore 
during  the  open  comment  period.  The 
Secretary  has  approved  this  measure. 

Classification 

The  Regional  Director  determined  that 
the  FMP  amendments  are  necessary  for 
the  conservation  and  management  of  the 
groundfish  fisheries  in  the  Gulf  of 
Alaska  and  in  the  Bering  Sea/ Aleutian 
Islands  and  that  they  are  consistent  with 
the  Magnuson  Act  and  other  applicable 
law. 

The  Council  prepared  an 
environmental  assessment  (EA]  for 
these  amendments.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
found  that  no  signiHcant  impact  on  the 
quality  of  the  environment  will  occur  as 
a  result  of  this  rule.  A  copy  of  the  EA 
may  be  obtained  from  the  Council  at  die 
address  above. 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA  (Under  Secretary) 
determined  that  this  rule  is  not  a  '^ajor 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  determination  is  based  on  the  EA/ 
RDR/FRFA  prepared  by  the  CoundL  A 
copy  of  the  EA/RIR/FRFA  may  be 
obtained  from  the  Council  at  the 
address  abore. 

The  Under  Secretary  conchidee  that 
this  rule  wiD  hsTe  significant  effects  on 
a  substantial  nmnber  of  small  entities. 
Thus,  a  final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  prepared 
You  may  obtain  a  copy  of  this  analysis 
from  the  Council  at  the  address  listed 
above. 

The  Under  Secretary  determined  that 
L.iis  final  rule  contains  ■  collection  of 
infoimatiaB  wqiiiieiaent  subject  to  the 
Paperwork  Redactkn  Act  This 
collection  ci  MooBatitm  requirement 
has  been  approved  by  the  Office  of 
Management  and  Bud^t  (0MB)  undM 
Control  Miwhsr  0e4»-OZ13.  Most  of  the 
mf  ormatkai  ooHKtsd  under  tlM 
recordkeeping  and  reporting 
reqtdrcments  it  effort  production  and 
value  information  normally  maintakicd 
by  the  groandfish  thscI  openton  and 
processing  plant  owners  far  tiieir  own 
interns,      s mess  purposes.  The  ptdittc 
recorciAedjjing  and  reporting  bardes  for 
this  collection  of  informatiao  is  limited 
to  the  amount  of  time  atcttaary  for 
vessel  operaton  and  praoMMt  plant 


owners  to  transfer  this  infamation  to 
the  required  logbook  or  report  and  to 
submit  this  information  to  the  NMFS.  A 
simmiary  of  the  additional  borden 
follows: 

Additional  burden  is  estimated  to  average 
30  to  36  hours  per  rear  (about  10  to  13  minutes 
per  dar)  for  floating  processors,  24  hoin  per 
year  (leas  than  20  mimitea  p«r  day)  for 
shoiOTkls  procaasing  ptaots,  and  &.5  hours  per 
year  (about  10  eiinutes  per  day)  for  veu«ls 
harvesting  groandfiak.  These  estimates 
include  the  tian  for  reviewing  iaetructions. 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  tlie  collection 
of  informatjoa  The  final  rule  (|  672.5(cUl) 
and  I  675.5  (c)(l})  makes  a  minor  change  to 
an  existing  regulation  that  reqnires  catcher/ 
processors  and  mothership  processors  to 
submit  checkin/checkont  reports  to  NMFS, 
Alaska  Region.  The  burden  associated  with 
this  regulation  everages  lesa  than  10  minutes 
per  response  and  is  approved  under  OMB  Na 
0646-4)213. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  collection  of  information,  including 
siiggestions  for  reducing  this  burden,  to 
the  NMFS  at  the  address  above,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  of 
Budget  Washington  DC  20503  (Attn. 
NOAA  Desk  Officer). 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  e3ctent 
practicable  with  the  approved  coastal 
zone  management  program  of  Alaska. 
This  determination  was  submitted  for 
review  by  the  responsible  State  a 
gencies  under  section  307  of  the  Coastal 
Zone  Management  Act  The  State 
agencies  failed  to  comment  within  the 
statutory  time  period. 

This  rule  does  not  contain  policies 
with  federalism  implicationa  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  SaHects  in  50  CFR  Futi  nt  620. 
672.  and  675 

Fisheries.  Fishing  vessels,  Reporting 
and  recordkeeping. 

Dated:  November  aft  1989. 
James  B.  Dongas.  Jr., 

Acting  Assistant  Administntor  for  Fisheries, 
NationaJ  Marine  Ffsheriu  Serrice. 
For  the  reasons  set  out  in  the 
preamble,  50  C  F  R  Parts  611. 620, 672. 
and  675  are  amended  as  follows: 

PART  611— FOREIGN  FISHMO 

1.  The  aatkority  dtatioa  for  part  611 
continaea  to  raad  aa  faUowa: 


Aatkaittr  16  U.aC  1601  et  teg^  M  UAC 
071  af  sefi.  22  U.8.C  isn  ««  asv.,  asMi  to 
U.8.Cia8ae(«e^ 


2.  In  8  011.92.  paragraph  (cK2Kf) 
introductory  text  is  revised  to  read  as 
follow*: 

5011.92  QuNof Aiaakagroundflalilialiary. 

•  *        •        •        • 

(2)  •  •  • 

(i)  The  catch  and  retention  of  the 
amount  of  any  groundfish  in  the  Gulf  of 
Alaska  for  which  a  nation  has  an 
allocation  is  permitted  during  fishing 
seasons  specified  at  50  CFR  672.23. 
except  in  the  following  circumstances: 

*  •        •        •        • 

3.  In  1 611.93.  revise  paragraph 
(b)(3)(i)  introductory  text,  redesignate 
paragraphs  (c)(2)  thj^ugh  (cK4)  as  (c)(3) 
throtigh  (c)(5)  and  add  a  new  paragraph 
(c)(2)  to  read  as  follows: 

1 611.93  Bering  Sea  and  Aleufian  iaianda 
groundflsti  fishary. 

(b)*  •  * 

(3)  •  •  • 

(i)  The  catch  and  retention  of  the 
amount  of  any  groundfish  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  for  which  a  nation  has  an 
allocation  is  permitted  during  fishing 
seasons  specified  at  50  CFR  675.23. 
except  in  the  followdng  circumstances; 

(2)  Fishing.  No  fishing  is  allowed 
during  April  1  through  September  30  of 
each  of  the  1990  and  1991  fishing  years 
in  that  part  of  the  Bering  Sea  subarea 
shoreward  of  a  line  on  which  each  point 
is  12  miles  from  the  baseline  used  to 
measure  the  Territorial  Sea  around 
islands  named  Round  Island  and  The 
Twins  as  shown  on  National  Oceanic 
Survey  Chart  INT  500,  and  around  Cape 
Peirce  (160°40'  W.  longitude.  5r40'  N. 
latitude). 


PART  620-GENERAL  PROVISIONS 
FOR  DOMESTIC  RSHERIES 

4.  The  authority  citation  fat  Part  620 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

5.  Section  620.3  is  amended  by 
revising  paragraph  (d)  as  foUowfK 

1620.3    R«>t-!>'wn  to  other  lawa. 

(d)  htarine  mammals.  Regulations 
governing  ajtaaytioa  pamlta  and  the 
recordkeepiag  aad  reporting  of  the 
incidental  take  of  saarine  manunals  are 
set  forth  at  parts  216  and  229  of  this  title. 
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PART  672-QROUNOFlSH  OF  THE 
GULF  OF  ALASKA 

6.  The  authority  citation  for  part  672 
reads  as  follows: 

Authority:  16  US.C.  1801  et  seq. 

7.  In  %  872.2,  the  definition  for  Off- 
bottom  trawl  is  removed  the  definitions 
of  Statistical  area  and  Pelagic  trawl  are 
revised,  new  definitions  for  Daily 
reporting  period  or  day,  Fish  product 
weight.  Processor  vessel.  Quarterly 
reporting  period  or  quarter.  Reporting 
area.  Vessel,  and  Weekly  reported 
period  are  added  in  alphabetical  order 
and  the  definition  Regulatory  district  is 
amended  by  revising  the  introductory 
text  and  adding  a  new  paragraph  (4)  to 
read  as  follows: 

1672.2    DefMMona. 


Daily  reporting  period  or  day  is  the 
period  bora  midni^t  until  the  fUlowing 
midnight  using  Alaska  local  time  (ALT). 

Fish  product  weight  means  the  wej^t 
of  the  fish  product  to  the  nearest  ten&  of 


a  metric  ton  (0.1  mt)  based  upon  the 
number  of  production  units  and  the 
weight  of  those  units.  Production  units 
include  pans,  cartons,  blocks,  trays, 
cans,  bags,  and  individually  frozen  fish. 
The  wei^t  of  a  production  unit  is  based 
on  the  average  weight  of  the  product  as 
determined  by  analyzing  representative 
samples.  The  weight  of  the  production 
unit  does  not  include  packaging.  The 
weight  of  the  production  unk  does 
include  water  added  to  the  product  and 
other  additives  reported  to  NMFS. 
NMFS  may  use  tiie  vmght  of  the 
production  tmits,  with  an  allowance  for 
water  added  not  to  exceed  5  percent  of 
the  weight  of  the  production  unit  to 
determine  net  wdght  and  to  calculate 
round  weight  equivalents. 


Magic  trawl  means  a  tnvA  on  which 
oertber  Ae  netnor  the  trawl  door*  (or 
other  trawl-spreading  device)  (q)erates 
in  contact  wHh  the  seabed,  and  which 
does  not  have  atiached  to  it  protective 
devices,  such  as  rollers  or  bobbins,  that 


would  make  it  suitable  for  fishing  in 
contact  with  the  seabed. 

Processor  vessel,  unless  otherwise 
restiicted,  includes  any  vessel  which  is 
used  for,  equipped  to  be  treed  lor,  or  of  a 
type  which  is  normally  used  for 
processing  including  specifically 
catdier /processor  vessels  and 
motherahip  processor  veaaela. 

Quarterly  reporting  period  or  quarter 
means  a  tli^e-month  period;  the  first 
qaarter  is  from  January  1  texiu^  Mardl 
31.  the  second  quarter  is  from  April  1 
through  June  30,  the  third  quarter  is  from 
July  1  through  Septeatber  9a  and  the 
fourth  qaarter  is  from  October  1  thiou^ 
December  31. 

Regulatory  district  neans  any  of  the 
three  districts  of  the  Eastern  Regulatory 
area  or  the  Shelikof  Strait  district 
described  as  fottews: 

(4)  Sbelikof  Strait  district-al  water* 
of  the  ^^7.  enclosed  by  a  line  connecting 
die  following  points  in  the  order  listed 

BILUNO  COOC  >61»-a>-H 


-  59N 


-  58N 


-  57N 


Trinity  Islands 


-   56N 


Figure  1.     Boundaries  of  the  Shelikof  Strait  District 
In  the  Gulf  of  Alaska 
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ReporUng  area  means  the  relevant 
Gulf  of  Alaska  statistical  area  and,  in 
addition  to  the  State  waters  described  in 
the  relevant  statistical  area,  all  State 
waters  between  the  shore  and  any 
inshore  boundary  of  that  stabstical  area. 
Except  ftw  pollock,  with  respect  to  any 
groundfisb  species,  any  groundfish 
species  group  or  any  prohibited  ^>ecies, 
the  relevant  Culf  of  Alaska  statistical 
areas  include  each  of  the  following 
statistical  areas  described  below:  61, 62, 
63,  64.  65,  and  68.  With  respect  to 
pollock,  the  relevant  Gulf  of  Alaska 
statistical  areas  include  each  of  the 
following  statistical  areas  or  portions  of 
statistical  areas:  61,  621.  631,  64.  62,  68. 
that  portion  of  62  outside  of  621.  and 
that  portion  of  63  outside  of  631.  A 
reporting  area  may  be  described  by  the 
same  number  ur  numbers  used  to 
identify  the  associated  statistical 
area(s). 

Statistical  area  means  any  one  of  tfie 
nine  statistical  areas  of  the  EEZ  in  the 
Gulf  of  Alaska  defined  as  follows: 

(1)  Statistical  Area  61 — ^between 
170°00'  and  159*00'  W.  longitudes; 

(2)  Statistical  Area  62 — between 
159°Q0'  and  154*00'  W.  k>ngitudes.- 

(3)  Statistical  Area  62&— Shelikof 
Strait  district  as  defined  by  this  tectioo 
imder  the  beading.  "Regulatory  district" 


(4)  Statistical  Area  621— that  part  of 
the  Shelikof  Strait  District  between 
isroo'  and  IM'Oty  W.  longitudes. 

(5)  Statistical  Area  631— that  part  of 
the  SheHkof  Strait  District  between 
154*00'  and  ISZ'OO'  W.  longitudes. 

(6)  Statistical  Area  63 — between 
154*00'  and  14r00'  W.  longitude; 

(7)  Statistical  Area  64 — between 
147*00'  and  140*00'  W.  longitiides; 

(8)  Statistical  Area  65— east  of  ISTOO' 
W.  longitude  and  north  of  54*30'  N. 
latitude; 

(9)  Statistical  Area  88 — between 
140*00'  and  ISTOO'  W.  longitudes. 

Vessel,  unless  otherwise  restricted, 
include  catcher  vess^  and  processor 
vessels. 

Weekly  repcyriing  period  means  from 
midnight  Sunday  morning  until  midnight 
of  the  following  Saturday  night,  Alaska 
local  time  (ALT). 

8.  Section  672.3  is  amended  by 
revising  paragraph  (b)  as  follows: 

S  672.3    Relation  to  ottter  laws. 

•        •        *        *        • 

(b)  For  regulations  governing  foreign 
fishing  for  groundfish  in  the  Gulf  of 
Alaska,  see  50  CFR  611.92;  for  those 
governing  foreign  fishing  for  groundfish 
in  the  Bering  Sea  and  Aleutian  Islands, 
see  50  CFR  611.93  For  regulations 
governing  fishing  for  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands  by 
vessels  of  the  United  States,  see  SO  CFR 
Part  675;  for  those  governing  exemption 
permits  and  the  recordkeeping  and 
reporting  of  the  incidental  take  of 
marine  mammals,  see  50  CFR  216.24  and 
50  CFR  229.  For  regulations  governing 
fishing  for  Pacific  halibut  by  vessels  of 
the  United  States,  see  50  CFR  301. 

9.  In  S  672.5  paragraph  (a)  is  revised, 
paragraph  (b)  is  redesignated  as 
paragraph  (d)  and  the  beatting  revised, 
and  paragraph  (c)  is  redeiigDated  as 
paragraph  (e);  and  new  para^vphs  (b) 
and  (c)  are  added  to  read  as  follows: 

9  672.5    Recordtceeping  and  reporting. 

(a)  Applicabihty  and  general 
requirements.  (1)  Akf^licability.  The 
operator  of  a  vessel  and  tha  manfnr  of 
a  shoreside  processing  fadUtjr  ata  aai^ 
responsible  for  compUance  with  the 
applicable  recordkeeping  and  reporting 
requirements  of  this  section,  hi  addition. 
the  owner  of  a  vessel  or  shoreside 
processing  facility  must  ensure  that  the 
operator  or  manager  comphes  witfa 
these  requirements  and  is  tointly  and 
severally  responsible  for  compliance. 
Except  as  otherwise  provided,  this 
section  applies  to  all  vessels  required  to 
have  a  Federal  groundfish  fishing  permit 
under  §  672.4  of  this  part  Except  as 


otherwise  provided,  this  section  applies 
to  all  processor  vessels  and  shoreside 
processing  facilities  that  receive 
groundfiA  bon  vessels  legdated  under 
this  Part  This  sectioB  sfifAes  to  any 
fishing  or  processing  that  iirvolves  any 
groundfish  species,  species  group  or 
prohibited  species  regulated  imder  tins 
Part. 

(2)  General  requirements.  The 
operators  and  managers  of  vessels  and 
shoreside  fmicessing  facilities  must 
comply  with  the  recordkeeping, 
reporting,  logbook  and  notice 
requirements  of  this  section;  must 
maintain  timely  and  accurate  records, 
reports  and  logbooks  required  by  this 
section;  must  maintain  all  required 
records,  reports  and  logbooks  in  a 
legible  manner  and  in  English;  and  must 
maintain  all  required  records,  reports 
and  logbooks  based  on  Alaska  Local 
Time  (ALT).  All  reporting  periods  are 
calculated  using  ALT. 

(3)  Requirement  of  availability  for 
inspection.  The  operator  of  a  vessel  and 
the  manager  of  a  shOTeside  processing 
facility  nrast  make  available  Oie  original 
copy  of  any  record,  report  or  logbook 
required  under  this  section  immediately 
upon  the  request  of  an  authorized  officer 
or  observer  at  any  time  daring  which  the 
record,  report  or  logbook  is  required  to 
be  maintained  by  the  opwator  or 
manager. 

(4)  Requirements  related  to 
submissions,  (i)  Records  and  reports 
which  are  required  to  be  submitted  to 
the  Alaska  Fisheries  Science  Center 
must  be  addressed  or  delivered  to  the 
National  Marine  Fisheries  Service,  7800 
Sand  Point  Way  NE  Building  4.  Seattle, 
Washington  96115. 

(ii)  Records,  reports,  and  notices 
whicfa  are  required  to  be  submitted  or 
provided  to  the  Regnal  Director  must 
be  submitted  or  provided  in  the  manner 
specified  by  the  Regional  Director. 

(b)  Logbooks.  The  operator  of  any 
catcher  vessel  5  net  tons  or  larger,  the 
operator  of  any  processor  vessel,  and 
the  manager  of  any  shoreside  processing 
facility  must  meet  the  followiitg 
recordkeeping  requirements  if  that 
vessel  or  facility  harvests  or  processes 
groundfish  irtuB  any  reporting  area  in 
the  Gulf  of  Alaska: 

(1)  General. — (i)  Retention  of  logbook 
records  during  the  fishing  year.  The 
operator  of  a  vesa^  onist  retain  the 
original  copy  of  aH  logbooks  required 
imder  this  section  on  board  the  vessd 
until  the  end  of  the  fishing  year  and  for 
as  long  after  the  end  of  the  fishing  year 
as  fish  or  fiak  pradacts  recorded  in  the 
logbook  ers  mlalnml  on  board  that 
vessel  The  manager  of  each  shoreside 
processing  facility  must  retain  f^ 
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original  copy  of  all  logbooks  required 
under  this  section  within  the  processing 
facility  until  the  end  of  the  fishing  year 
and  for  as  long  after  the  end  of  the 
fishing  year  as  fish  and  fish  products 
recorded  in  the  logbook  are  retained  at 
the  processing  facility. 

(ii)  Prescribed  logbooks.  The  Regional 
Director  will  prescribe  and  provide 
logbooks  required  under  this  section. 
The  operator  of  a  vessel  and  the 
manager  of  a  shoreside  processing 
facility  must  use  these  prescribed 
logbooks. 

(iii)  Entries  and  alterations  in 
logbooks.  The  operator  or  manager  must 
maintain  and  record  information  as 
required  by  instructions  in  the  logbooks 
and  in  accordance  with  this  section.  No 
person  may  remove  any  original  page  of 
any  logbook.  Any  entry  or  recording  of 
information  which  is  required  to  be 
made  in  a  logbook  must  be  made  in 
indelible  ink.  No  person  may  alter  or 
change  any  entry  or  record  in  a  logbook 
except  that  an  inaccurate  or  incorrect 
entry  or  record  may  be  corrected  by 
lining  out  the  original  and  inserting  the 
correction,  provided  that  the  original 
entry  or  record  remains  legible. 

(2)  Daily  fishing  logbook,  (i)  The 
operator  of  a  catcher/processor  or 
catcher  vessel  harvesting  groundfish 
from  any  reporting  area  in  the  Gulf  of 
Alaska  must  maintain  onboard  a  daily 
fishing  logbook  of  the  effort  and  catch 
information  of  the  vessel  as  described  in 
paragraph  (b)(2)(ii)  of  this  section.  Daily 
effort  entries  are  required  for  each  day 
the  vessel  conducts  fishing  operations. 
Daily  entries  are  not  required  for  those 
days  when  the  fishing  vessel  stays  in 
port  The  operator  of  a  catcher/ 
processor  vessel  will  be  provided  with  a 
daily  fishing  logbook  that  also  functions 
as  a  daily  cumulative  production 
logbook  required  under  paragraph  (b)(3) 
of  this  section. 

(ii)  Daily  fishing  logbook:  contents. 
(A)  The  daily  fishing  logbook  must 
record  the  following  effort  information 
on  a  daily  basis: 

(i)  The  page  number.  This  number 
must  be  consecutive  beginning  with 
page  one  for  the  first  day  the  vessel 
conducted  any  fishing  operation  after 
the  start  of  the  fishing  year  and 
continuing  throughout  the  logbook  for 
the  remainder  of  the  fishing  year.  A 
separate  page  in  the  daily  fishing 
logbook  must  be  used  for  each  day's 
fishing  activity.  If  fishing  activity  is 
conducted  with  more  than  one  gear  type 
or  in  more  than  one  reporting  area 
during  any  day,  a  separate  page  in  the 
daily  fishing  logbook  also  must  be  used 
for  each  gear  type  or  reporting  area. 

[2]  The  date. 


[3]  The  vessel's  name  and  AOF&G 
vessel  number. 

[4)  The  reporting  area  where  the 
vessel  is  conducting  fishing  activity. 

(5)  The  gear  type  used  by  the  vessel 
pelagic  trawl,  bottom  trawl,  hook  and 
line,  or  pot  gear). 

[6]  The  signature  of  the  operator  of  the 
vessel. 

(7)  The  8i2e  If  the  crew. 

(8)  Daily  discard  amounts  of  each 
groundfish  species  or  species  group  to  at 
least  the  nearest  tenth  of  a  metric  ton 
(0.1  mt)  round  weight,  and  daily  discard 
amounts  of  each  prohibited  species 
listed  under  S  672.20(e)  of  this  part  by 
number,  except  for  discard  amounts  of 
herring,  which  must  be  reported  by 
roimd  weight  (0.1  mt). 

(B)  The  following  information  must  be 
recorded  for  each  haul  or  set  as 
appropriate  to  the  gear  type  employed: 

[1]  "The  trawl  or  set  number.  "This 
number  must  be  consecutive  beginning 
with  number  one  for  the  first  haul  or  set 
of  the  day. 

(2)  The  time  at  the  begiiming  of  the 
trawl  or  set 

[3]  The  position  of  the  vessel  at  the 
beginning  of  the  trawl  or  set  in 
geographic  coordinates. 

[4)  The  sea  depth  at  the  beginning  of 
the  trawl  or  set  in  fathoms. 

(5)  Information  concerning  the  gear 
used  by  the  vessel.  If  the  vessel  is  using 
longline  gear,  this  information  must 
include  the  average  number  of  hooks  or 
pots  per  skate  and  the  number  of  skates 
used.  If  the  vessel  is  using  trawl  gear, 
this  information  must  include  average 
trawl  depth  in  fathoms. 

[6)  The  duration  of  the  set  or  trawl  in 
minutes. 

(7)  The  position  of  the  vessel  at  the 
completion  of  the  trawl  or  set  in 
geographic  coordinates. 

[8]  The  estimated  total  weight  of  the 
catch  for  the  trawl  or  set  in  round 
weight  to  the  nearest  metric  ton  (mt). 

(iii)  Maintenance  of  the  daily  fishing 
logbook.  Entries  in  the  daily  fishing 
logbook  as  to  trawl  or  set  number,  time, 
position,  and  estimated  catch  weight 
must  be  recorded  within  two  hours  after 
completion  of  the  applicable  trawl  or 
set.  All  other  information  required  in  the 
daily  fishing  log  under  paragraph 
(b][2)[ii)  of  this  section  must  be  recorded 
by  noon  of  the  following  day. 

(iv)  In  all  cases,  upon  delivery  or 
landing;  provision  of  discard 
information  to  processors. 
Notwithstanding  other  time  limits,  all 
information  reqiured  under  paragraph 
(b](2](ii)  must  be  recorded  in  the  daily 
fishing  logbook  prior  to  the  time  when 
the  vessel's  catch  is  off-loaded.  The 
daily  discard  information  for  each  day 
since  the  previous  offload  must  be 


provided  to  the  processor  receiving  the 
catch.  The  processor  must  record  tfiis 
discard  information  in  the  daily 
cumulative  production  logbook  and  in 
the  weekly  production  report. 

(v)  Quarterly  submissioh  of  daily 
fishing  logbooks.  The  operator  of  a 
catcher  vessel  or  catcher/processor 
vessel  must  submit  a  copy  of  the  daily 
fishing  logbook  on  a  quarterly  basis  to 
the  Alaska  Fisheries  Science  Center. 
The  copy  of  the  daily  fishing  logbook  for 
fishing  activities  conducted  during  the 
first  quarter  must  be  submitted  by  May  1 
of  that  year,  for  the  second  quarter,  by 
August  1  of  that  year,  for  the  third 
quarter,  by  November  1  of  that  year,  and 
for  the  fourth  quarter,  by  February  1  of 
the  following  year. 

(3)  Daily  cumulative  production 
logbook,  (i)  The  operator  of  a  processor 
vessel  and  the  manager  of  a  shoreside 
processing  facility  that  receives  or 
processes  groundfish  from  any  reporting 
area  in  the  Gulf  of  Alaska  must  maintain 
on  the  processor  vessel  or  within  the 
processing  facility  a  daily  cumulative 
production  logbook  of  estimated  catch 
receipt  (if  applicable],  species  discard 
amounts,  and  retained  groundfish 
product  information  as  described  in 
paragraph  (b)(3)(ii)  of  this  section.  Daily 
entries  are  required  for  each  day  a 
processor  vessel  or  facility  receives  or 
processes  groundfish. 

(ii)  Daily  cumulative  production 
logbook;  contents.  (A)  The  daily 
cumulative  production  logbook  must 
record  the  following  information  on  a 
daily  basis: 

(1)  The  page  number.  This  number 
must  be  consecutive  beginning  with 
page  one  for  the  first  day  the  processor 
vessel  or  processing  facility  conducted 
any  fishing  or  processing  activity  after 
the  start  of  the  fishing  year  and 
continuing  throughout  the  logbook  for 
the  remainder  of  the  fishing  year.  A 
separate  page  in  the  daily  cumulative 
production  logbook  must  be  used  for 
each  day's  entries.  If  fish  received  by 
the  processor  vessel  or  facility  during 
any  day  are  harvested  with  more  than 
one  gear  type  or  are  harvested  from 
more  than  one  reporting  area,  a  separate 
page  in  the  daily  cumulative  production 
logbook  also  must  be  used  for  each  gear 
type  or  reporting  area. 

[2]  The  date. 

(J)  The  name  of  the  processing  vessel 
or  facility. 

(4)  The  ADF&G  vessel  number  or  the 
Alaska  State  processor  code,  whichever 
is  applicable. 

(5)  The  reporting  area  where  the 
groundfish  was  harvested. 

(6)  The  gear  type  used  to  harvest  the 
groundfish  received  by  the  processing 
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vessel  or  facility  (pelagic  trawl,  bottom 
trawl,  hook  and  line,  or  pot  gear). 

(7)  The  signature  of  the  operator  of  the 
processing  vessel  or  the  manager  of  the 
facility. 

[8]  "The  number  of  crew  or  employees 
engaged  by  a  processor  for  fishing, 
processing,  cr  other  activities. 

(9)  The  amounts  of  each  groundfish 
species,  groundfish  species  group,  and 
prohibited  species  listed  under 
{072.20(e)  of  this  part,  that  are 
discarded  in  related  fishing  or 
processing  activity.  These  amounts 
should  include  discards  reported  to  a 
processor  by  operators  of  catcher 
vessels  under  S  672.5(b)(2)(iv)  of  this 
part.  Discard  amounts  of  groundfish 
should  be  recorded  to  the  nearest  tenth 
of  a  metric  too  (0.1  mt)  round  weight. 
Discard  amounts  for  each  prohibited 
species  listed  under  S  672.20(e]  of  this 
part  must  be  recorded  by  number, 
except  for  discard  amounts  of  herring, 
which  must  be  recorded  by  round 
weight  (0.1  mt). 

[10]  Species  product  information  for 
each  day  of  processing  activity.  Fish 
product  weight  must  be  specified  to  the 
nearest  tenth  of  a  metric  ton  (0.1  mt). 
Product  information  must  include  the 
following  information  for  any  product 
resulting  from  the  processing  of  any 
groundfish  species  or  species  group  for 
which  a  total  allowable  catch  (TAG)  is 
specified  under  S  672.20  of  this  part 

(0  The  product  by  species  and  product 
type  codes. 

[ii)  The  daily  total  amount  of  the 
product  produced  by  species  and 
product  type  codes  in  fish  product 
weight 

[iii]  The  weekly  total  amount  of  the 
product  produced  by  species  and 
product  type  codes  in  fish  product 
weight  to  be  carried  forward  iiom  the 
previous  day.  At  the  beginning  of  each 
weekly  reporting  period,  the  weekly 
total  amount  for  each  product  is  zero 
and  nothing  shall  be  carried  forward 
from  the  previous  weekly  reporting 
period. 

(;V)  The  updated  weekly  total  amount 
of  the  product  produced  by  species  and 
product  type  codes  In  fish  product 
weight  calculated  by  addiiig  the  relevant 
daily  total  and  the  weekly  total  to  be 
carried  forward. 

(B)  The  daily  cumulative  production 
logbook  must  record  the  following 
information  for  each  catch  receipt 

[1]  For  each  groundfish  set  or  codend 
received  by  mothership  processor 
vessel: 

(0  The  State  of  Alaska  fish  ticket 
number. 

[ii]  The  time  when  the  set  or  codend  is 
received. 


(Hi]  The  position  of  the  mothership 
processor  vessel  in  geographic 
coordinates  when  the  set  or  codend  is 
received. 

[iv]  The  name  of  the  catcher  vessel 
delivering  the  set  or  codend. 

[v]  The  ADF&G  vessel  number  of  the 
catcher  vessel  delivering  the  set  or 
codend. 

[vi]  I'he  estimated  total  weight  of  the 
set  or  codend  in  round  weight  to  the 
nearest  metric  ton  (mt). 

[2]  For  each  groundfish  landing 
received  by  shoreside  processors  from 
catcher  vessels: 

[i]  The  State  of  Alaska  fish  ticket 
number. 

(/;]  The  time  when  the  catch  is 
received. 

[Hi]  The  name  of  the  vessel  delivering 
the  catch. 

[iv]  The  ADF&G  vessel  number  of  the 
vessel  delivering  the  catch. 

[v]  The  estimated  total  weight  of  the 
catch  in  rourid  weight  to  the  nearest 
metric  ton  (mt). 

(iii)  Maintenance  of  the  Daily 
cumulative  production  logbook. 
Information  concerning  the  catch  receipt 
number  or  State  of  Alaska  fish  ticket 
numbr,  time  of  receipt  the  name  of  the 
delivering  vessel  and,  for  mothership 
processor  vessel,  the  position  of  that 
vessel  and  the  estimated  catrh  receipt 
weight,  must  be  recorded  in  the  daily 
cumulative  production  logbook  within  2 
hours  after  the  set  codend  or  catch  is 
received.  All  other  information  required 
in  the  daily  cumulative  production 
logbook  under  paragraph  (b](3)(ii)  of  this 
section  must  be  recorded  by  noon  of  the 
day  following  the  day  the  catch  receipt 
or  production  occurred.  Information 
concerning  product  amounts  must  be 
recorded  in  the  daily  cumulative 
production  logbook  by  noon  of  the  day 
following  the  processing  of  the  product 
regardless  of  when  the  set,  codend  or 
catch  is  received. 

(iv)  Quarterly  submission  of  the  daily 
cumulative  production  logbook.  The 
operator  of  a  processor  vessel  or 
manager  of  a  shoreside  processing 
facility  must  submit  a  copy  of  the  daily 
cumulative  production  logbook  on  a 
quarterly  basis  to  the  Alaska  Fisheries 
Science  Center.  The  copy  of  the  daily 
cumulative  production  logbook  for 
activities  conducted  during  the  first 
quarter  must  be  submitted  by  May  1  of 
that  year,  for  the  second  quarter,  by 
August  1  of  that  year,  for  the  third 
quarter,  by  November  1  of  that  year,  and 
the  fourth  quarter,  by  February  1  of  the 
following  year. 

(4)  Product  transfer  logbooks.  The 
operator  of  a  processor  vessel  and  the 
manager  of  a  shoreside  processing 
facility  must  record,  in  a  separate 


transfer  logbook,  each  transfer.  A 
transfer  includes  any  loading, 
offloading,  shipment  or  receipt  of  any 
processed  groundfish  product  including 
quantities  transferred  outside  the  EEZ, 
within  any  state's  territorial  waters,  or 
within  the  internal  waters  of  any  state 
or  at  any  shoreside  facihty.  Product 
bansfer  information  must  be  recorded  in 
the  product  transfer  logbook  within  12 
hours  of  the  completion  uf  the  transfer. 

(i)  Product  transfer  logbooks; 
contents.  The  transfer  logbook  must 
record  the  following  information: 

(A)  The  page  number.  This  number 
must  be  consecutive  beginning  with 
page  one  for  the  first  transfer  occurring 
after  the  start  of  the  fishing  year  and 
continuing  throughout  the  logbook  for 
the  remainder  of  the  fishing  year. 

(B)  The  time,  date  and  location.  This 
information  must  include  the  time  and 
date  when  the  transfer  began  and  the 
time  and  date  when  it  is  completed.  If 
the  product  transfer  logbook  is 
maintained  for  a  processor  vessel,  this 
information  must  include  the  location  of 
the  transfer.  If  the  processor  vessel  is  at 
sea,  the  location  of  the  transfer  must  be 
specified  in  geographic  coordinates.  If 
the  processor  vessel  is  in  port  the 
location  of  the  transfer  must  be 
specified  by  identifying  that  port. 

(C)  Identification  information.  If  the 
product  transfer  logbook  is  maintained 
for  3  processor  vessel,  the  identification 
information  must  include  the  vessel's 
name,  the  Federal  permit  number,  the 
ADF&G  vessel  number  and  radio  call 
sign.  If  the  product  transfer  logbook  is 
maintained  for  a  shoreside  processing 
facility,  the  identification  information 
must  include  the  name  of  the  facility,  the 
location  of  the  facility,  and  the  Alaska 
State  Processor  Code  number. 

(D)  Company  representative 
information.  Company  representative 
information  must  include  the  name  of  a 
person  representing  the  processor  vessel 
or  facility,  the  telephone  number  for  that 
person  and  either  a  telex  or  facsimile 
number  for  that  person. 

(E)  Transfer  information.  The  transfer 
information  must  include  the  type  of 
transfer  involved  and  must  specify 
whether  the  transfer  is  a  shipment  of 
offloading  or  whether  it  is  a  receipt  or 
loading. 

(F)  Second  party  information.  Second 
party  information  must  include 
information  concerning  the  other  parties 
involved  in  the  transfer,  including  the 
name,  Federal  permit  number  and  radio 
call  sign  of  any  vessel  involved,  the 
name  of  any  shipping  agent  involved, 
and  the  name  and  location  of  any 
processing  facility  involved.  If  the 
transfer  involves  a  shipment  the  second 
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party  infonnation  must  include  the 
destination  of  the  carrier  or  vessel 
receiving  the  fish  product. 

(G)  The  total  amount  of  the  products 
transferred  by  species  code  and  product 
type  in  fish  product  weight  to  the 
nearest  tenth  of  a  metric  ton  (0.1  mt). 
Infonnation  concerning  the  amount  of 
the  product  must  include  the  total 
number  of  production  units  transferred 
and  the  estimated  weight  of  each 
production  unit  type. 

(ii)  Submission  of  product  transfer 
logbooks.  An  operator  of  a  processor 
vessel  and  a  manager  of  a  shoreside 
processing  facility  must  submit  a  copy  of 
the  product  transfer  logbook  to  the 
Regional  Director  for  each  week  when 
any  product  transfer  activity  occurred. 
Copies  of  the  product  transfer  logbooks 
must  be  received  by  the  Regional 
Director  within  one  week  after  the  week 
when  the  transfer  occurred. 

(c)  Other  reporting  requirements.  The 
operator  or  manager  of  any  vessel  or 
shoreside  processor  of  the  United  States 
that  harvests  or  processes  groundfish 
caught  from  any  reporting  area  in  the 
Gulf  of  Alaska  must,  in  addition  to  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section,  comply  with  the 
following  requirements: 

(1)  Alaska  groundfish  check-in/check- 
out notices:  (1)  Requirement  Prior  to  the 
commencement  of  any  fishing  activity 
in,  or  the  receipt  of  any  groundfish  from, 
any  Gulf  of  Alaska  reporting  area  during 
any  fishing  year  by  any  processor 
vessel,  the  operator  of  the  vessel  must 
provide  a  check-In  notice  to  the 
Regional  Director.  Upon  the  completion 
of  fishing  activity  in  or  the  receipt  of  any 
groundfish  from  any  Gulf  of  Alaska 
reporting  area  during  any  fishing  year 
by  any  processor  vessel,  the  operator  of 
the  vessel  must  provide  a  check-out 
notice  to  the  Regional  Director. 

(ii)  Check-in/check-out  notices; 
contents:  The  notice  of  check-in  or 
check-out  must  include  the  following 
information: 

(A)  The  processor  vessel's  name, 
radio  call  sign,  and,  if  applicable. 
Federal  groundfish  permit  number 

(B)  Time  and  date  information.  If  the 
notice  concerns  the  commencement  of 
fishing  activity  or  the  receipt  of 
groundfish,  this  information  must 
include  the  time  and  date  of  when  these 
activities  will  commence.  If  the  notice 
concerns  the  completion  of  fishing 
activities  or  the  receipt  of  groundfish, 
this  information  must  include  the  time 
and  date  of  when  these  activities 
ceased. 

(C)  Location.  The  reporting  area  and 
position  in  geographic  coordinates 
where  the  fishing  activity  or  receipt  of 


groundfish  is  expected  to  occur  or  has 
occurred. 

(iii)  Check-in/check-out  notices; 
submission  or  method  of  providing 
notice.  The  operator  of  a  processor 
vessel  required  to  provide  a  check-in  or 
check-out  notice  must  provide  that 
notice  through  the  means  and  in  the 
manner  prescribed  by  the  Regional 
Director. 

(2)  Weekly  production  reports.— {i] 
Requirements  for  processor  vessels.  The 
operator  of  a  procesior  vessel  which 
conducts  fishing  activity  in.  or  receives 
groundfish  from,  any  Gulf  of  Alaska 
reporting  area  at  any  time  during  fishing 
year  must  submit  weekly  production 
reports.  Weekly  production  reports  are 
required  for  a  processor  vessel  for  any 
week  during  the  period  beginning  with 
the  date  specified  in  the  check-in  notice 
and  ending  after  all  groundfish 
harvested  from  and  fish  products 
prepared  with  any  grotmdfish  harvested 
from  any  Gulf  of  Alaska  reporting  area 
are  off-loaded.  Weekly  production 
reports  are  required  during  this  period 
even  if  no  groundfish  is  harvested  or 
received  or  processed  during  a 
particular  week  and  these  weekly 
production  reports  should  specify  "zero" 
with  respect  to  the  amounts  harvested, 
received  or  produced. 

(iii)  Weekly  production  reports; 
contents.  The  weekly  production  report 
must  have  a  separate  page  for  each  gear 
type  used.  Each  page  must  include  the 
following  information: 

(A)  The  name  of  the  person  submitting 
the  report  a  telephone  number  for  that 
person,  and  either  a  facsimile  or  telex 
nimiber  for  that  person. 

(B)  Identification  information.  If  the 
weekly  production  report  is  submitted  or 
a  processor  vessel,  this  information 
must  include  the  name  and  radio  call 
sign  of  that  vessel.  If  the  weekly  report 
is  submitted  for  a  shoreside  processing 
facility,  this  information  must  include 
the  name  of  the  plant. 

(C)  Federal  permit  number  or  Alaska 
State  processor  code,  whichever  is 
applicable. 

(D)  The  end  date  of  the  weekly 
reporting  period. 

(E)  The  gear  type  used  to  harvest  the 
groundfish  catch  or  catch  receipt 
(pelagic  trawl,  bottom  trawl,  hook  and 
line,  or  pot  gear). 

(F)  The  reporting  area  or  areas  from 
which  groundfish  was  harvested  and 
retained  during  the  weekly  reporting 
period  with  the  reporting  area  or  areas 
specified  for  each  groundfish  species  or 
species  group. 

(G)  The  number  of  days  when  fishing 
activities  were  conducted  and  when  fish 
were  received. 


(H)  The  total  estimated  catch  weight 
or  catch  receipt  for  each  reporting  area 
to  the  nearest  metric  ton  (mt). 

(I)  The  amount  of  each  product  by 
species  code  and  product  type  with  the 
amount  produced  during  the  weekly 
reporting  period  specified  in  fish  product 
weight  for  each  groundfish  species  or 
species  group  for  which  a  total 
allowable  catch  is  specified  under 
S  672.20  of  this  part 

(J)  The  amount  of  each  groundfish 
species,  groundfish  species  group,  or 
prohibited  species  listed  under 
S  672.20(e)  of  this  part  which  is 
discarded  in  related  fishing  operations 
during  the  weekly  reporting  period. 

(iv)  Weekly  production  reports; 
submission.  Weekly  production  reports 
must  be  submitted  to  the  Regional 
Director.  Weekly  production  reports 
must  be  received  by  the  Regional 
Director  within  one  week  after  the  end 
of  the  applicable  weekly  reporting 
"period. 

(3)  Monthly  product  value  report  (i)  . 
Requirement  The  operator  of  a 
processor  vessel  and  the  manager  of  a 
shoreside  processing  facility  or  the 
parent  company  of  that  vessel  or  facility 
must  prepare  a  monthly  product  value 
report  for  each  month  the  vessel  or 
facility  sells  any  groundfish  harvested 
from  or  any  fish  product  produced  from 
groundfish  harvested  from  any  Gulf  of 
Alaska  reporting  area. 

(ii)  Monthly  product  value  reports; 
contents.  The  monthly  product  value 
report  must  contain  the  following 
information: 

(A)  Company  representative 
information.  This  information  must 
include  the  name  of  the  person 
representing  the  processing  vessel, 
facility  or  company,  the  telephone 
number  for  that  person  and  either  a 
telex  or  facsimile  number  for  that 
person. 

(B)  The  name  of  the  vessel  or  facility. 

(C)  Federal  permit  number  or  Alaska 
State  processor  code,  whichever  is 
applicable. 

(D)  The  month  and  year. 

(E)  The  products  sold  during  the 
monthly  reporting  period  by  species 
code  and  product  type  with  the  amount 
specified  in  fish  product  weight  for  each 
product  type  and  for  each  groundfish 
species  or  species  group  for  which  a 
total  allowable  catch  is  specified  under 
S  672.20.  The  size  or  sizes  of  the 
products  sold,  the  grade  or  grades  of  the 
products  sold,  if  applicable,  and  the 
value  of  the  products  sold  must  also  be 
specified. 

(iii)  Monthly  product  value  reports: 
submission.  "Hie  operator  of  a  processor 
vessel  and  the  manager  of  a  shoreside 
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processing  facility  or  the  parent 
company  of  that  vessel  or  facility  must 
submit  monthly  product  value  reports  on 
an  annual  basis  to  the  Alaska  Fisheries 
Science  Center.  Monthly  product  value 
reports  for  a  calendar  year  must  be 
received  by  February  1  of  the  following 
year, 
(d)  Groundfish  utilization  surveys. 

10.  i  672.7  is  amended  by  adding 
paragraph  (d)  as  follows: 

S  672.7    Prohibitions. 
♦        *        «        •        • 

(d)  Fish  for  groundfish  except  in 
compliance  with  the  terms  of  an 
observer  plan  as  provided  by  S  672.27  of 
this  part 
***** 

11.  In  §  672.20,  paragraphs  (a](2)  and 
(f)(1)  are  revised,  paragraph  (f)(2)  is 
suspended  from  January- 1, 1990,  through 
December  31, 1990,  and  a  new  paragraph 
(r){3)  is  added  from  January  1, 1990, 
through  December  31, 1990,  to  read  as 
follows: 

S  672.20    General  limitations. 

(a)  •  •  • 

(2)  Total  Allowable  Catch  (TAC).  The 
Secretary,  after  consultation  with  the 
North  Pacific  Fishery  Management 
Council  (Council),  will  specify  the 
annual  TAC  for  each  calendar  year  for 
each  target  species  and  the  "other 
species"  category,  and  will  apportion 
the  TACs  among  DAP,  JVP,  TALFF,  and 
reserves.  TACs  in  the  target  species 
category  may  be  split  or  combined  for 
purposes  of  estabhshing  new  TACs  with 
apportionments  thereof  under  paragraph 
(c)(1)  of  this  section. 
***** 

(f)*  *  * 

(1)  Gear  closures,  (i)  Trawl  gear.  If 
during  the  year,  the  Regional  Director 
determines  that  the  catch  of  halibut  by 
vessels  using  trawl  gear  and  delivering 
their  catch  to  foreign  vessels  (JVP 
vessels)  or  vessels  using  trawl  gear  and 
delivering  their  catch  to  U.S.  fish 
processors  or  processing  their  catch  on 
board  (DAP  vessels)  will  reach  their 
proportional  share  of  halibut  provided 
for  under  paragraph  (f)(2)  or  (0(3)  of  this 
section,  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
prohibiting  fishing  with  trawl  gear  other 
than  pelagic  trawl  gear  for  the  rest  of  the 
year  by  DAP  or  JVP  vessels  in  the  area 
to  which  the  PSC  limit  applies. 

(iij  Hook-and-Iine  and  pot  gear.  If 
during  the  year,  the  Regional  Director 
determines  that  the  catch  of  halibut  by 
vessels  using  hook-and-line  or  pot  gear 
and  delivering  their  catch  to  foreign 
vessels  (JVP  vessels)  or  vessels  using 
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hook-and-line  or  pot  gear  and  delivering 

their  catch  to  U.S.  fish  processors  or 

processing  their  catch  on  board  (DAP 

vessels)  will  reach  their  proportional 

share  of  halibut  provided  for  under 

paragraph  (f)(2)  or  (f)(3)  of  this  section. 

the  Regional  Director  will  publish  a 

notice  in  the  Federal  Register  prohibiting 

fishing  with  hook-and-line  or  pot  gear 

for  the  rest  of  the  year  by  DAP  or  JVP  ,.  ,  ., 

vessels  in  the  area  to  which  the  PSC  (")  Marmot  Flats  Area:  All  water 

limit  applies.  enclosed  by  a  line  connecting  the 

•        «        , '      *        «  following  five  points  in  the  clockwise 

(3)  Pacific  halibut  PSC  limits,  (i)  A  °^^^  '"*®*^' 

PSC  limit  of  2,000  mt  of  Pacific  halibut 
for  trawl  gear  is  established. 

(ii)  A  PSC  limit  of  750  mt  of  Pacific 
halibut  for  hook-and-line  and  pot  gear, 
combined,  is  established. 

(iii)  The  Pacific  halibut  PSC  limits 
established  for  trawl  gear  and  for  hook 
and  line  and  pot  gear  are  allocated  to 
DAP  and  to  JVP  in  proportion  to  the 
specified  DAP  and  JVP  amounts  of 
g.'"oundfish  apportionment 

12.  Section  672.23  is  revised  to  read  as  (2)  From  February  15  to  June  15.  no 

follows:  person  may  trawl  in  waters  of  the  EEZ 

within  the  following  areas  in  the  vicinity 
of  Kodiak  Island  (see  Figure  2.  Area 
Type  II)  from  a  vessel  having  any  trawl 
other  than  a  pelagic  trawl  either 
attached  or  on  board: 

(i)  Chirikof  Island  Area:  All  waters 
surrounding  Chirikof  Island  enclosed  by 
a  line  connecting  the  following  four 
points  in  the  counter  clockwise  order 
listed: 
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§  672.23    Seasons. 

(a)  Fishing  for  groundfish  during  the 
January  1-Deccmber  31  fishing  year  in 
the  statistical  areas  defined  at  S  672.2  is 
authorized  from  January  1  through 
December  31,  subject  to  the  other 
provisions  of  this  part,  except  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  Fishing  for  sablefish  is  authorized 
with  hook-and-line  gear  from  12:00  noon 
Alaska  local  time  on  April  1  through 
December  31,  subject  to  other  provisions 
of  this  part 

13.  In  I  672.24,  paragraph  (c)  is 
revised  effective  from  January  1, 1990, 
through  December  31, 1992  to  read  as 
follows: 
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§  672.24    Gear  limitations. 


(ii)  Barnabas  Area:  All  waters 
enclosed  by  a  line  connecting  the 
following  six  points  in  the  counter 

(c)  Trawls  other  than  pelagic  trawls.        clockwise  order  listed: 
(1)  No  person  may  trawl  in  waters  of  the 
EEZ  within  the  following  areas  in  the 
vicinity  of  Kodiak  Island  (see  Figure  2, 
Area  Type  I)  from  a  vessel  having  any 
trawl  other  than  a  pelagic  trawl  either 
attached  or  on  board: 

(i)  Alitak  Flats  and  Towers  Areas:  All 
water  of  Alitak  Flats  and  the  Towers 
Areas  enclosed  by  a  Hne  connecting  the 
following  seven  points  in  the  order 
listed: 


(3)  Each  person  using  a  trawl  to  fish  in 
any  area  limited  to  pelagic  trawling 
under  paragraph  (c)(1)  and  (c)(2)  of  this 
section  must  maintain  in  working  order 
on  that  trawl  a  properly  functioning, 
recording  net-sonde  device,  and  must 
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retain  all  net-sonde  recordings  aboard 
the  fishing  vessel  during  the  fishing  year. 

(4)  No  person  using  a  trawl  to  fish  in 
any  area  limited  to  pelagic  trawling 
under  paragraphs  (c)(1)  and  (c)(2)  of  this 
section  may  allow  the  footrope  of  that 
trawl  to  be  in  contact  with  the  seabed 
for  more  than  10  percent  of  the  period  of 
any  tow,  as  Indicated  by  the  net-sonde 
device. 
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14.  8  672.27  is  revised  to  read  as 
follows: 

§672.27    Ot>Mrv«r*. 

All  fishing  vessels  subject  to  this  part 
and  all  shoreside  processing  facilities 
that  receive  groundfish  from  vessels 
subject  to  this  part  must  comply  with 
terms  contained  in  an  observer  plan  that 
has  been  prepared  by  the  Secretary,  in 
consultation  with  the  Council  for 
purposes  of  providing  data  useful  in 
management  of  the  groundfish  fishery, 
unless  specifically  exempt  from  such 
compliance  by  the  observer  plan. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

15.  The  authority  citation  for  Part  675 
continues  to  read  as  follows: 

Autfaofity:  16  U.S.C.  1801  et  seq. 

16.  In  S  675.2,  the  definition  for  Bottom 
trawl  is  extended  indefinitely:  and  new 
definitions  for  Daily  reporting  period  or 
day,  Fish  product  weight.  Pelagic  trawl. 
Processor  vessel,  Quarterly  reporting 
period  or  quarter.  Reporting  area. 
Vessel,  and  Weekly  reporting  period  are 
added  in  alphabetical  order  as  follows: 

967S.2    D«finmons. 

•  •        •         •        * 

Bottom  trawl  means  a  trawl  in  which 
the  ground  rope  of  the  net  is  equipped 
with  bobbins  or  roller  gear. 

Daily  reporting  period  or  day  is  the 
period  from  midnight  until  the  following 
midnight  using  Alaska  local  time  (ALT). 

•  •        *    .    •        • 

Fish  product  weight  means  the  weight 
of  the  fish  product  to  the  nearest  tenth  of 
a  metric  ton  (0.1  mt]  based  upon  the 
number  of  production  units  and  the 
weight  of  those  units.  Production  units 
include  pans,  cartons,  blocks,  trays, 
cans,  bags,  and  individually  frozen  fish. 
The  weight  of  a  production  unit  is  based 
on  the  average  weight  of  the  product  as 
determined  by  analyzing  representative 
samples.  The  weight  of  the  production 
unit  does  not  include  packaging.  The 
weight  of  the  production  unit  does 
include  water  added  to  the  product  and 
other  additives  reported  to  NMFS. 
NMFS  may  use  the  weight  of  the 
production  units,  with  an  allowance  for 
water  added  not  to  exceed  5  percent  of 
the  weight  of  the  production  unit,  to 
determine  net  weight,  and  to  calculate 
round  weight  equivalents. 

•  •        *        •        * 

Pelagic  trawl  means  a  trawl  on  which 
neither  the  net  nor  the  trawl  doors  (or 
other  trawl-spreading  device)  operates 
in  contact  with  the  seabed,  and  which 


does  not  have  attached  to  it  any 
protective  devices,  such  as  rollers  or 
bobbins,  that  would  make  it  suitable  for 
fishing  in  contact  with  the  seabed. 

Processor  vessel,  unless  otherwise 
restricted,  includes  any  vessel  which  is 
used  for,  equipped  to  be  used  for,  or  of  a 
type  which  is  normally  used  for 
processing,  including  specifically 
catcher/processor  vessels  and 
mothership  processor  vessels. 

Quarterly  reporting  period  or  quarter 
means  a  three  month  period;  the  first 
quarter  is  from  January  1  through  March 
31,  the  second  quarter  is  from  April  1 
through  June  30,  the  third  quarter  is  fit)m 
July  1  through  September  30,  and  the 
fourth  quarter  is  from  October  1  through 
December  31. 
•        •        •        *        • 

Reporting  area  means  the  relevant 
Bering  Sea  and  Aleutian  Islands 
statistical  area  and,  in  addition  to  the 
State  waters  described  in  the  relevant 
statistical  area,  all  State  waters 
between  the  shore  and  any  inshore 
boundary  of  that  statistical  area.  A 
reporting  area  may  be  described  by  the 
same  number  or  numbers  used  to 
identify  the  associated  statistical 
area(8). 


Vessel,  unless  otherwise  restricted, 
includes  catcher  vessels  and  processor 
vessels. 

Weekly  reporting  period  means  from 
midnight  Sunday  morning  until  midnight 
of  the  following  Saturday  night  Alaska 
local  time  (ALT). 

17.  Section  675.3  is  amended  by 
revising  paragraph  (b)  as  follows: 

S67S.3    Relation  to  other  law*. 
•        •        •        •        • 

(b)  For  regulations  governing  foreign 
fishing  for  groundfish  in  the  Gulf  of 
Alaska,  see  50  CFR  Part  611.92.  For 
regulations  governing  foreign  fishing  in 
the  Beiing  Sea  and  Aleutian  Islands 
area,  see  50  CFR  Part  611.93.  For 
regulations  concerning  the  conservation 
of  halibut  see  Part  301  of  this  chapter. 
For  regulations  governing  fishing  for 
groundfish  in  the  Gulf  of  Alaska  by 
vessels  of  the  United  States,  see  Part  672 
of  this  chapter  and  for  those  governing 
exemption  permits  and  the 
recordkeeping  and  reporting  of  the 
^incidental  take  of  marine  mammals,  see 
50  CFR  218.24  and  50  CFR  229. 

18.  In  S  675.5,  paragraph  (a)  is  revised, 
paragraph  (b)  is  redesignated  as 
paragraph  (d)  and  the  heading  revised, 
and  new  paragraphs  (b)  and  (c)  are 
added  to  read  as  follows: 


S67S.S    Recordkeeping  and  reporting. 

(a)  Applicability  and  general 
requirements — (1)  Applicability.  TTie 
operator  of  a  vessel  and  the  manager  of 
a  shoreside  processing  facility  are  each 
responsible  for  compliance  with  the 
applicable  recordkeeping  and  reporting 
requirements  of  this  section.  In  addition, 
the  owner  of  the  vessel  or  shoreside 
processing  facility  must  ensure  that  the 
operator  or  manager  complies  with 
these  requirements  and  is  jointly  and 
severally  responsible  for  compliance. 
Except  as  otherwise  provided,  this 
section  applies  to  all  vessels  required  to 
have  a  Federal  groundfish  fishing  permit 
under  S  675.4  of  this  part.  Except  as 
otherwise  provided,  this  section  applies 
to  all  processor  vessels  and  shoreside 
processing  facilities  that  receive 
groundfish  from  vessels  regulated  under 
this  Part  This  section  applies  to  any 
fishing  or  processing  that  involves  any 
groundfish  species,  species  group  or 
prohibited  species  regulated  under  this 
Part. 

(2)  General  requirements.  The 
operators  and  managers  of  vessels  and 
shoreside  processing  faciUties  must 
comply  with  the  recordkeeping, 
reporting,  logbook  and  notice 
requirements  of  this  section,  must 
maintain  timely  and  accurate  records, 
reports  and  logbooks  required  by  this 
section,  must  maintain  all  required 
records,  reports  and  logbooks  in  a 
legible  maimer  and  in  English,  and  must 
maintain  all  required  records,  reports 
emd  logbooks  based  on  Alaska  Local 
Time  (ALT).  All  reporting  periods  are 
calculated  using  ALT. 

(3)  Requirement  of  availability  for 
inspection.  The  operator  of  a  vessel  and 
the  manager  of  a  shoreside  processing 
facility  must  make  available  the  original 
copy  of  any  record,  report  or  logbook 
required  under  this  section  immediately 
upon  the  request  of  an  authorized  officer 
or  observer  at  any  time  during  which  the 
record,  report  or  logbook  is  required  to 
be  maintained  by  the  operator  or 
manager. 

(4)  Requirements  related  to 
submissions,  (i)  Records  and  reports 
which  are  required  to  be  submitted  to 
the  Alaska  Fisheries  Science  Center 
must  be  addressed  or  delivered  to  the 
National  Marine  Fisheries  Service,  7600 
Sandi>oint  Way  NE  Building  4,  Seattle. 
Washington  98115. 

(ii)  Records,  reports,  and  notices 
which  are  required  to  be  submitted  or 
provided  to  the  Regional  Director  must 
be  submitted  or  provided  in  the  manner 
specified  by  the  Regional  Director. 

(b)  Logbooks.  The  operator  of  any 
catcher  vessel  5  net  tons  or  larger,  the 
operator  of  any  processor  vessel,  and 
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the  manager  of  any  shoreside  processing 
facility  must  comply  with  the  following 
recoi^eeping  requirements  if  that 
vessel  or  facili^  harvests  or  processes 
groundfish  from  any  Berkng  Sisa  and 
Aleutian  Islandi  faulting  area: 

(1)  General — (i)  Retention  of  logbook 
records  daring  the  fishing  year.  The 
operator  of  a  vessel  must  retain  the 
original  copy  of  all  lo^xxiks  required 
under  this  section  on  board  the  vessel 
until  the  end  of  the  fishing  year  and  for 
as  long  after  the  end  of  the  fishing  year 
as  fish  or  &sfa  products  recorded  is  the 
logbook  are  retained  on  board  that 
vessel.  The  manager  of  each  dxoreskie 
processing  facility  must  retain  the 
original  copy  of  all  logbooks  required 
under  this  section  within  the  processing 
facility  until  the  end  of  the  fishing  year 
and  for  as  long  after  the  end  of  the 
fishing  year  as  fish  and  fish  products 
recorded  in  the  logbook  are  retained  at 
the  processing  facility. 

(ii)  Prescribed  logbooks.  The  Regional 
Director  will  prescribe  and  provide 
logbooks  required  under  diis  section. 
The  operator  of  a  vessel  and  the 
manager  of  a  shoreside  processing 
facility  must  tise  these  prescribed 
logbooks. 

(iii)  Entries  and  alterations  in 
logbooks.  The  operator  or  manager  must 
maintain  and  record  information  as 
required  by  instructions  in  the  logbooks 
and  in  accordance  with  this  section.  No 
person  may  remove  any  original  page  of 
any  logbook.  Any  entry  or  recording  (tf 
information  which  is  requked  to  be 
made  in  a  logbook  must  be  made  in 
indelible  ink.  No  person  may  alter  or 
change  any  entry  or  record  in  a  logbook 
except  that  sai  inacctrate  or  incorrect 
entry  or  record  may  be  corrected  by 
lining  out  the  original  and  inserting  the 
correction,  provided  that  the  original 
entry  or  record  remains  legible. 

(2)  DaJly  fishing  logbook,  (i)  The 
operator  of  a  catcher/processor  or 
catcher  vessel  harve^ing  groundfish 
from  any  Bering  Sea  and  Aleutian 
Islands  reporting  area  must  maintain 
onboard  a  daOy  fishing  log  of  the  effort 
and  catch  information  of  the  vessel  as 
described  in  paragraph  (b](2)(ii)  of  this 
section.  Daily  effort  entries  are  required 
for  each  day  &e  vessel  conducts  fishing 
operations.  Daily  entries  are  not 
required  for  those  days  when  the  fishing 
vessel  stays  in  port.  The  operator  of  a 
catcher/processor  vessel  will  be 
provided  with  a  daily  fishing  logbook 
that  also  functions  as  a  daily  cumulative 
production  logbook  required  under 
paragraph  (b)f3)  of  this  section. 

(ii)  Daily  fishing  logbook;  contents. 
(A)  The  daily  fishing  log  imnt  record  die 
following  effort  informatioii  en  a  de^ 
basiR 


[1]  The  page  n»mber.  This  number 
nutst  be  consecutive  beginning  with 
page  one  for  the  first  day  the  vessel 
conducted  any  fMting  operatitm  after 
the  start  of  the  fishing  year  and 
continuing  throughout  the  lo^ook  for 
the  remainder  of  the  fishing  year.  A 
separate  page  in  the  daily  fishing 
logbook  must  be  used  for  each  day's 
fishing  activity.  If  fishing  acfirity  is 
conducted  with  more  than  one  gear  type 
or  in  more  than  one  reporting  area, 
during  any  day.  a  separate  page  in  the 
daily  fishing  logbook  also  must  be  used 
for  each  gear  type  or  reporting  area. 

(2)  The  date. 

[3)  The  vessel's  name  and  the  ADFatG 
vessel  number. 

[4]  Ine  reporting  area  where  the 
vessel  is  conducting  fishing  activity. 

(5)  The  gear  type  used  by  the  vessel 
(pelagic  trawl,  bottom  trawl,  hock  and 
line,  or  pot  gear). 

[6]  The  signature  of  the  operator  of  the 
vessel. 

[7]  The  size  of  the  crew. 

[8)  Daily  discard  amounts  of  eadi 
groundfish  species  or  species  group  to  at 
least  the  nearest  tend)  of  a  metric  ton 
(0.1  mt)  round  wei^t  and  daily  discard 
amounts  of  each  prohibited  species 
listed  under  9  675.20(e)  of  this  part  by 
number,  except  for  discard  amounts  of 
herring,  which  must  be  reported  by 
round  weight  (0.1  mt). 

(B)  The  following  information  most  be 
recorded  for  each  haul  or  set  as 
appropriate  to  the  gear  type  employed: 

[1]  The  trawl  or  set  number.  This 
number  must  be  consecutive  begiiming 
with  number  one  for  the  first  haul  or  set 
of  the  day. 

[2]  The  time  at  the  beginning  of  the 
trawl  or  set 

[3)  The  position  of  die  vessel  at  die 
begiiming  of  the  trawl  or  set  in 
geographic  coordinates. 

[4)  The  sea  depth  at  the  beginning  of 
the  trawl  or  set  in  fathoms. 

[5)  Information  concerning  the  gear 
used  by  the  vessel.  If  die  vessel  is  using 
longline  gear,  this  information  mast 
include  the  average  number  of  hooks  or 
pots  per  skate  and  the  ntimber  of  skates 
used.  If  the  vessel  is  using  trawl  gear, 
this  information  must  include  average 
trawl  depth  in  fathoms. 

(g)  The  duration  of  die  set  or  trawl  in 
minutes. 

(7)  The  position  of  the  ressd  at  the 
completion  of  the  trawl  or  set  in 
geographic  coordinates. 

(^  Ine  estimated  total  weight  of  the 
catch  for  the  trawl  or  set  in  rmmd 
weight  to  the  nearest  metric  ton  (mt). 

Hii)  Mointenance  oftite  daily  fishing 
logbook.  Entries  in  the  dafljr  fishing 
logbook  as  to  trawl  or  M<  nonber,  time, 
position,  and  estimated  eatdi  wei^ 


must  be  recorded  wtdiin  two  hotirs  after 
completion  of  die  af>plrcable  trawl  or 
set.  All  o^r  infonmtion  requited  in  the 
daily  fishing  log  under  paragraph 
(bK2)(ii)  of  this  section  must  be  recorded 
by  noon  of  the  following  day. 

Civ)  In  all  cases,  upon  delivery  or 
landing:  provisioti  of  discard 
information  to  processors. 
Notwithstandmg  other  time  UmHs,  all 
information  required  under  paragraph 
(b)(2)(ii)  must  be  recorded  in  the  daily  • 
fishing  togbeok  prior  to  tke  time  when 
the  vessel's  catch  is  eff-loeded.  The 
daify  discard  informa^on  for  each  dey 
since  the  prerioos  offleed  nust  be 
provided  to  the  procesaw  receiving  the 
catch.  The  processor  must  record  diis 
disGard  information  in  the  dafly 
curaolative  production  kTgbeok  and  in 
the  weekly  production  report. 

[v]  Quarterly  submission  of  daily 
fishing  hgbooks.  The  operator  of  a 
catcher  vessel  or  catcher/processor 
vessel  must  submit  a  copy  of  the  daily 
fishing  logboc^  on  a  quarterly  basis  to 
the  Alaska  Fisheries  Science  Center. 
The  copy  of  the  daily  fishifig  lo^wok  or 
fishing  activities  conducted  daring  the 
first  quarter  must  be  submitted  by  May  1 
of  that  year,  for  the  second  quarter,  by 
August  1  of  that  yeaf ,  for  the  diird 
quarter,  by  Novenafcer  1  of  diat  year,  and 
for  the  fourth  quarter,  by  February  1  of 
the  following  year. 

(3)  Daily  cumulative  prodactitm 
logbook,  (i)  The  operator  of  a  processor 
vessel  and  the  manager  of  a  shoreside 
processing  faciBty  that  receives  or 
processes  groundfish  from  any  Bering 
Sea  and  Aleutian  Islands  reporting  area 
must  maintain  on  the  processor  vesad 
or  v-ithin  the  processing  facility  a  daily 
cumulative  production  logbook  of 
estimated  catch  receipt  fif  applicable), 
species  discard  amounts,  and  retained 
groundfish  product  information  as 
described  in  paragraph  (b)(3){ii)  of  this 
section.  Daily  entries  are  required  for 
each  day  a  processor  vessel  or  facdity 
receives  or  processes  growHifish. 

(ii)  Daily  cumulative  production 
logbook;  contents.  (A)  The  daily 
cumulative  production  logbook  must 
record  die  following  information  on  a 
daily  basis: 

[1]  The  page  number.  This  number 
must  be  consecutive  beginning  with 
page  one  for  die  first  day  the  processor 
vessel  or  processing  facility  conducted 
any  fishhi^  or  processing  activity  after 
the  start  of  the  fishing  year  and 
continuing  dut>ugbout  the  logbook  for 
the  remainder  of  the  fishing  year.  A 
separate  page  in  die  daily  cimiulative 
production  logbook  must  be  used  for 
each  Aacft  in'^ries.  If  fish  received  by 
the  processor  vessel  or  faciUty  during 
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any  day  are  harvested  with  more  than 
one  gear  type  or  are  harvested  from 
more  than  one  reporting  area,  a  separate 
page  in  the  daily  cumulative  production 
logbook  also  must  be  used  for  each  gear 
type  or  reporting  area. 

(2)  The  date. 

[3)  The  name  of  the  processing  vessel 
or  facility. 

[4)  The  ADF&G  vessel  number  or  the 
Alaska  State  processor  code,  whichever 
is  applicable. 

(5)  The  reporting  area  where  the 
groundfish  was  harvested. 

[6)  The  gear  type  used  to  harvest  the 
groundfish  received  by  the  processing 
vessel  or  facility  (pelagic  trawl,  bottom 
trawl,  hook  and  line,  or  pot  gear). 

(7)  The  signature  of  the  operator  of  the 
processing  vessel  or  the  manager  of  the 
facility. 

(5)  The  number  of  crew  or  employees 
engaged  by  a  processor  for  fishing, 
processing,  or  other  activities. 

[9]  The  amounts  of  each  groundfish 
species,  groundfish  species  group,  and 
prohibited  species  listed  under 
§  675.20(c)  of  this  part,  that  are 
discarded  in  related  fishing  or 
processing  activity.  These  amounts 
should  include  discards  reported  to  a 
processor  by  operators  of  catcher 
vessels  under  S  675.5(b)(2](iv)  of  this 
part.  Discard  amounts  of  groundfish 
should  be  recorded  to  the  nearest  tenth 
of  a  metric  ton  (0.1  mt)  round  weight. 
Discard  amounts  for  each  prohibited 
species  listed  under  i  675.20(c]  of  this 
part  must  be  recorded  by  number, 
except  for  discard  amounts  of  herring, 
which  must  be  recorded  by  round 
weight  (0.1  mt). 

[10]  Species  product  information  for 
each  day  of  processing  activity.  Fish 
product  weight  must  be  specified  to  the 
nearest  tenth  of  a  metric  ton  (0.1  mt). 
Product  information  must  include  the 
following  information  for  any  product 
resulting  from  the  processing  of  any 
groundfish  species  or  species  group  for 
which  a  total  allowable  catch  (TAG)  is 
specified  under  8  675.20  of  this  part 

[i]  The  product  by  species  and  product 
type  codes. 

[ii]  The  daily  total  amount  of  the 
product  produced  by  species  and 
product  type  codes  in  fish  product 
weight. 

[Hi]  The  weekly  total  amount  of  the 
product  produced  by  species  and 
product  type  codes  in  fish  product 
weight  to  be  carried  forward  from  the 
previous  day.  At  the  beginning  of  each 
weekly  reporting  period,  the  weekly 
total  amount  for  each  product  is  zero 
and  nothing  shall  be  carried  forward 
from  the  previous  weekly  reporting 
period. 


[iv]  The  updated  weekly  total  amount 
of  the  product  produced  by  species  and 
product  type  codes  in  fish  product 
weight  calculated  by  adding  the  relevant 
daily  total  and  the  weekly  total  to  be 
carried  forward. 

(B)  The  daily  cumulative  production 
logbook  must  record  the  following 
information  for  each  catch  receipt 

[1]  For  each  groundfish  set  or  codend 
received  by  mothership  processor 
vessel: 

[j]  The  State  of  Alaska  fish  ticket 
number. 

[ji]  The  time  when  the  set  or  codend  is 
received. 

[iji]  The  position  of  the  mothership 
processor  vessel  in  geographic 
coordinates  when  the  set  or  codend  is 
received. 

(;V)  The  name  of  the  catcher  vessel 
delivering  the  set  or  codend. 

[v]  The  ADF&G  vessel  number  of  the 
catcher  vessel  delivering  the  set  or 
codend. 

[vi]  The  estimated  total  weight  of  the 
set  or  codend  in  round  weight  to  the 
nearest  metric  ton  (mt). 

[2]  For  each  groundfish  landing 
received  by  shoreside  processors  from 
catcher  vessels: 

[i]  The  State  of  Alaska  fish  ticket 
number. 

[ii]  The  time  when  the  catch  is 
received. 

(//;■)  The  name  of  the  vessel  delivering 
the  catch. 

(;V)  The  ADF&G  vessel  number  of  the 
vessel  delivering  the  catch. 

(v)  The  estimated  total  weight  of  the 
catch  in  round  weight  to  the  nearest 
metric  ton  (mt). 

(iii)  Maintenance  of  the  Daily 
cumulative  production  logbook. 
Information  concerning  the  catch  receipt 
number  or  State  of  Alaska  fish  ticket 
number,  time  of  receipt,  the  name  of  the 
delivering  vessel  and,  for  a  mothership 
processor  vessel,  the  position  of  that 
vessel  and  the  estimated  catch  receipt 
weight,  must  be  recorded  in  the  daily 
cumulative  production  logbook  within  2 
hours  after  the  set  codend  or  catch  is 
received.  All  other  information  required 
in  the  daily  cumulative  production 
logbook  under  paragraph  (b)(3)(ii)  of  this 
section  must  be  recorded  by  noon  of  the 
day  following  the  day  the  catch  receipt 
or  production  occurred.  Information 
concerning  product  amounts  must  be 
recorded  in  the  daily  cumulative 
production  logbook  by  noon  of  the  day 
following  the  processing  of  the  product 
regardless  of  when  the  set  codend  or 
catch  is  received. 

(iv)  Quarterly  submission  of  the  daily 
cumulative  production  logbook.  The 
operator  of  a  processor  vessel  or 
manager  of  a  shoreside  processing 


facility  must  submit  a  copy  of  the  daily 
cumulative  production  logbook  on  a 
quarterly  basis  to  the  Alaska  Fisheries 
Science  Center.  The  copy  of  the  daily 
ctmiulative  production  logbook  for 
activities  conducted  during  the  first 
quarter  must  be  submitted  by  May  1  of 
that  year,  for  the  second  quarter,  by 
August  1  of  that  year,  for  the  third 
quarter,  by  November  1  of  that  year,  and 
for  the  fourth  quarter,  by  February  1  of 
the  following  year. 

(4)  Product  transfer  logbooks.  The 
operator  of  a  processor  vessel  and  the 
manager  of  a  shoreside  processing 
facility  must  record,  in  a  separate 
transfer  logbook,  each  transfer.  A 
transfer  includes  any  loading, 
offloading,  shipment  or  receipt  of  any 
processed  groundfish  product  including 
quantities  transferred  outside  the  EEZ, 
within  any  state's  territorial  waters,  or 
within  the  internal  waters  of  any  state 
or  at  any  shoreside  facility.  Product 
transfer  information  must  be  recorded  in 
the  product  transfer  logbook  within  12 
hours  of  the  completion  of  the  product 
transfer. 

(i)  Product  transfer  logbooks; 
contents.  The  transfer  logbook  must 
record  the  following  information: 

(A)  The  page  number.  This  number 
must  be  consecutive  beginning  with 
page  one  for  the  fu'st  transfer  occurring 
after  the  start  of  the  fishing  year  and 
continuing  throughout  the  logbook  for 
the  remainder  of  the  fishing  year. 

(B)  The  time,  date  and  location.  This 
information  must  include  the  time  and 
date  when  the  transfer  began  and  the 
time  and  date  when  it  is  completed.  If 
the  product  transfer  logbook  is 
maintained  for  a  processor  vessel,  this 
information  must  include  the  location  of 
the  transfer.  If  the  processor  vessel  is  at 
sea,  the  location  of  the  transfer  must  be 
specified  in  geographic  coordinates.  If 
the  processor  vessel  is  in  port  the 
location  of  the  transfer  must  be 
specified  by  identifying  that  port. 

(C)  Identification  information.  If  the 
product  transfer  logbook  is  maintained 
for  a  processor  vessel,  the  identification 
information  must  include  the  vessel's 
name,  the  Federal  permit  number,  the 
ADF&G  vessel  number  and  radio  call 
sign.  If  the  product  transfer  logbook  is 
maintained  for  a  shoreside  processing 
facility,  the  identification  ii^ormation 
must  include  the  name  of  the  facility,  the 
location  of  the  facility,  and  the  Alaska 
State  Processor  Code  number. 

(D)  Company  representative 
Information.  Company  representative 
information  must  include  the  name  of  a 
person  representing  the  processor  vessel 
or  facihty,  the  telephone  number  for  that 
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person  and  either  a  telex  or  facsimile 
number  for  that  person. 

(E)  Transfer  information.  The  transfer 
information  must  include  the  type  of 
transfer  involved  and  must  specify 
whether  the  transfer  is  a  shipment  or 
offloading  or  whether  it  is  a  receipt  or 
loading. 

(F)  Second  party  information.  Second 
party  information  must  include 
information  concerning  the  other  parties 
involved  in  the  transfer,  including  the 
name.  Federal  permit  number  and  radio 
call  sign  of  any  vessel  involved,  the 
name  of  any  shipping  agent  involved, 
and  the  name  and  location  of  any 
processing  facility  involved.  If  the 
transfer  involves  a  shipment  the  second 
party  information  must  include  the 
destination  of  the  carrier  or  vessel 
receiving  the  fish  product. 

(G)  The  total  amount  of  the  products 
transferred  by  species  code  and  product 
type  in  fish  product  weight  to  the 
nearest  tenth  of  a  metric  ton  (0.1  mt). 
Information  concerning  the  amount  of 
the  product  must  include  the  total 
number  of  production  units  transferred 
and  the  estimated  weight  of  each 
production  unit  type. 

(ii)  Submission  of  product  transfer 
logs.  An  operator  of  a  processor  vessel 
and  a  manager  of  a  shoreside  processing 
facility  must  submit  a  copy  of  the 
product  transfer  logbook  to  the  Regional 
Director  for  each  week  when  any 
product  transfer  activity  occurred. 
Copies  of  the  product  transfer  logbooks 
must  be  received  by  the  Regional 
Director  within  one  week  after  the  week 
when  the  transfer  occurred. 

(c)  Other  reporting  requirements.  The 
operator  or  manager  of  any  vessel  or 
shoreside  processor  of  the  United  States 
that  harvests  or  processes  groundfish 
caught  from  any  Bering  Sea  and 
Aleutian  Islands  reporting  area  must  in 
addition  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
comply  with  the  following  requirements: 

(1)  Alaska  groundfish  check-in/check- 
out notices:  (i)  Requirement.  Prior  to  the 
commencement  of  any  fishing  activity 
in,  or  the  receipt  of  any  groundfish  from, 
any  Bering  Sea  and  Aleutian  Islands 
reporting  area  during  any  fishing  year 
by  any  processor  vessel,  the  operator  of 
the  vessel  must  provide  a  check-in 
notice  to  the  Regional  Director.  Upon  the 
completion  of  fishing  activity  in  or  the 
receipt  of  any  groundfish  from  any 
Bering  Sea  and  Aleutian  Islands 
reporting  area  during  any  fishing  year 
by  any  processor  vessel,  the  operator  of 
the  vessel  must  provide  a  check-out 
notice  to  the  Regional  Director. 

(ii)  Check-in/check-out  notices; 
contents:  The  notice  of  check-in  or 


check-out  must  include  the  following 
information: 

(A)  The  processor  vessel's  name, 
radio  call  sign,  and,  if  applicable. 
Federal  groundfish  permit  number 

(B)  Time  and  date  information.  If  the 
notice  concerns  the  commencement  of 
fishing  activity  or  the  receipt  of 
groundfish,  this  information  must 
include  the  time  and  date  of  when  these 
activities  will  commence.  If  the  notice 
concerns  the  completion  of  fishing 
activities  or  the  receipt  of  groundfish, 
this  information  must  include  the  time 
and  date  of  when  these  activities 
ceased. 

(C)  Location.  The  reporting  area  and 
position  in  geographic  coordinates 
where  the  fishing  activity  or  receipt  of 
groundfTsh  is  expected  to  occur  or  has 
occurred. 

(iii)  Check-in/check-out  notices; 
submission  or  method  of  providing 
notice.  The  operator  of  a  processor 
vessel  required  to  provide  a  check-in  or 
check-out  notice  must  provide  that 
notice  through  the  means  and  in  the 
manner  prescribed  by  the  Regional 
Director. 

(2)  Weekly  production  reports — (i) 
Requirements  for  processor  vessels.  The 
operator  of  a  processor  vessel  which 
conducts  fishing  activity  in,  or  receives 
groundfish  from,  any  Bering  Sea  and 
Aleutian  Islands  reporting  area  at  any 
time  during  a  fishing  year  must  submit 
weekly  production  reports.  Weekly 
production  reports  are  required  for  a 
processor  vessel  for  any  week  during 
the  period  beginning  with  the  date 
specified  in  the  check-in  notice  and 
ending  after  all  groundfish  harvested 
from  and  fish  products  prepared  with 
any  goundfish  harvested  from  any 
Bering  Sea  and  Aleutian  Islands 
reporting  area  are  off-loaded.  Weekly 
production  reports  are  required  during 
this  period  even  if  no  groundfish  is 
harvested  or  received  or  processed 
during  a  particular  week  and  these 
weekly  production  reports  should 
specify  "zero"  with  respect  to  the 
amounts  harvested,  received  or 
produced. 

(ii)  Weekly  production  reports; 
requirements  for  shoreside  processors. 
The  manager  of  a  shoreside  processing 
facility  must  submit  weekly  production 
reports  beginning  with  the  first  week  of 
the  year  when  the  facility  receives  any 
groundfish  from  a  Bering  Sea  and 
Aleutian  Islands  reporting  area  and 
continuing  until  the  end  of  the  year  or 
until  the  facility  ceases  groundfish 
production  for  the  year.  Weekly 
production  reports  are  required  during 
this  period  even  if  no  groundfish  is 
received  or  processed  during  a 
particular  week  and  these  weekly 


production  reports  should  specify  "zero" 
vn\h  respect  to  the  amounts  harvested, 
received  or  produced. 

(iii)  Weekly  production  reports; 
contents.  The  weekly  production  report 
must  have  a  separate  page  for  each  gear 
type  used.  Each  page  must  include  the 
following  information: 

(A)  The  name  of  the  person  submitting 
the  report,  a  telephone  number  for  that 
person,  and  either  a  facsimile  or  telex 
number  for  that  person. 

(B)  Identification  information.  If  the 
weekly  production  report  is  submitted 
for  a  processor  vessel,  this  information 
must  include  the  name  and  radio  call 
sign  of  that  vessel.  If  the  weekly  report 
is  submitted  for  a  shoreside  processing 
facility,  this  information  must  include 
the  name  of  the  plant 

(C)  Federal  permit  number  or  Alaska 
State  processor  code,  whichever  is 
applicable. 

(D)  The  end  date  of  the  weekly 
reporting  period. 

(E)  The  gear  type  used  to  harvest  the 
groundfish  catch  or  catch  receipt 
(pelagic  trawl,  bottom  trawl,  hook  and 
Ime,  or  pot  gear). 

(F)  The  reporting  area  or  areas  from 
which  groundfish  was  harvested  and 
retained  during  the  weekly  reporting 
period  with  the  reporting  area  or  areas 
specified  for  each  groundfish  species  or 
species  group. 

(G)  The  number  of  days  when  fishing 
activities  were  conducted  and  when  fish 
were  received. 

(H)  The  total  estimated  catch  weight 
or  catch  receipt  for  each  reporting  area 
to  the  nearest  metric  ton  (mt). 

(I)  The  amount  of  each  product  by 
species  code  and  product  type  with  the 
amount  produced  during  the  weekly 
reporting  period  specified  in  fish  product 
weight  for  each  groundfish  species  or 
species  group  for  which  a  total 
allowable  catch  is  specified  under 
§  675.20  of  this  part. 

(J)  The  amount  of  each  groundfish 
species,  groundfish  species  group,  or 
prohibited  species  listed  under 
§  675.20(c)  of  this  part,  which  is 
discarded  in  related  fishing  operations 
during  the  weekly  reporting  period. 

(iv)  Weekly  production  reports; 
submission.  Weekly  production  reports 
must  be  submitted  to  the  Regional 
Director.  Weekly  production  reports 
must  be  received  by  the  Regional 
Director  within  one  week  after  the  end 
of  the  applicable  weekly  reporting 
period. 

(3)  Monthly  product  value  report— {\) 
Requirement.  The  operator  of  a 
processor  vessel  and  the  manager  of  a 
shoreside  processing  facility  or  the 
parent  company  of  that  vessel  or  facility 
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must  prepare  a  monthly  product  value 
report  for  each  month  the  vessel  or 
facility  sells  any  groundfish  harvested 
from  or  any  fish  product  produced  from 
groundfish  harvested  from  any  Bering 
Sea  and  Aleutian  Islands  reporting  area. 

(ii)  Monthly  product  value  reports; 
contents.  The  monthly  product  value 
report  must  contain  the  following 
information: 

(A)  Company  representative 
information.  This  information  must 
include  the  name  of  the  person 
representing  the  processing  vessel, 
facility  or  company,  the  telephone 
number  for  that  person  and  either  a 
telex  or  facshnile  number  for  that 
person. 

(B)  The  name  of  the  vessel  or  facility. 

(C)  Federal  permit  number  or  Alaska 
State  processor  code,  whichever  is 
applicable. 

(D)  The  month  and  year. 

(E)  The  products  sold  during  the 
monthly  reporting  period  by  species 
code  and  product  type  with  the  amoimt 
specified  in  fish  product  weight  for  each 
product  type  and  for  each  groundfish 
species  or  species  group  for  which  a 
total  allowable  catch  is  specified  under 
§  675.20.  The  size  or  sizes  of  the 
pro(hicts  sold,  the  grade  or  grades  of  the 
products  sold,  if  appUcable,  and  the 
value  of  the  products  sold  must  also  be 
specified. 

(iii)  Monthly  product  value  reports; 
submission.  The  operator  of  a  processor 
vessel  and  the  manager  of  a  shoreside 
processing  facility  or  the  parent 
company  of  that  vessel  or  facility  must 
submit  monthly  product  value  reports  on 
an  annual  basis  to  the  Alaska  Fisheries 
Science  Center.  Monthly  product  value 
reports  for  a  calendar  year  must  be 
received  by  February  1  of  the  following 
year. 

(d)  Groundfish  utilization  surveys, 
•        •        •        *        * 

19.  Section  675.7  is  amended  by 
adding  paragraph  (d)  as  follows: 

9675.7    ProMMtkMW. 

«         *         *         *         • 

(d)  Fish  for  groundfish  except  in 
com|}liance  with  the  terms  of  an 


observer  plan  as  provided  by  (  675.25  of 
this  part. 

20.  In  S  675.20,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

S  675.20    Qwwral  Imttatlon*. 

(a)*  •  * 

(2)  Total  Allowable  Catch  (TAC).  The 
Secretary,  after  consultation  with  the 
North  Pacific  Fishery  Management 
Council  (Council),  will  specify  the 
annual  TAC  for  each  calendar  year  foj^ 
each  target  species  and  the  "other 
species"  category,  and  will  apportion 
the  TACs  among  DAP,  JVP.  TALFF.  and 
reserves.  TACs  in  the  target  species 
category  may  be  split  or  combined  for 
purposes  of  establishing  new  TACs  with 
apportiomnents  thereof  under  paragraph 
(b)  of  this  section.  The  sum  of  the  TACs 
so  specified  must  be  within  the  OY 
range  of  1.4-2.0  million  mt  for  target 
species  and  the  "other  species" 
category. 

*  •        •        •        • 

21.  In  S  675.22.  paragraph  (f)  is  added 
to  read  as  follows: 

S  67S.22    Time  and  aru  closure*. 

•  *        •        *        • 

(f)  No  fishing  is  allowed  during  April  1 
through  September  30  of  each  of  the 
1990  and  1991  fishing  years  in  that  part 
of  the  Bering  Sea  subarea  shoreward  of 
a  line  on  which  each  point  is  12  miles 
from  the  base  line  used  to  measure  the 
Territorial  Sea  around  islands  named 
Round  Island  and  The  Twins  as  shown 
on  National  Oceanic  Survey  Chart  INT 
500.  and  around  Cape  Peirce  (160*10'  W. 
longitude,  5«'40'  N.  latitude). 

22.  9  675.23  is  added  as  follows: 

9675.23  Smmmw. 

Fishing  for  groundfish  during  the 
January  l-December  31  fishing  year  in 
the  statistical  areas  defined  at  S  675.2  of 
this  part  is  authorized  from  January  1 
through  December  31,  subject  to  other 
provisions  of  this  part. 

23.  Section  675.24  is  added  to  read  as 
follows: 

3875.24  Gear  allocations. 

Vessels  using  gear  types  other  than 
those  specified  by  paragraphs  (a)  and 


(b)  of  this  section,  must  treat  sablefish 
as  a  prohibited  species. 

(a)  In  the  Bering  Sea  subarea.  defined 
at  S  675.2  of  this  part  hook-and-line  and 
pot  gear  may  be  used  to  take  up  to  50 
percent  of  the  TAC  for  sablefish;  trawl 
gear  may  be  used  to  take  up  to  50 
percent  of  the  TAC  for  sablefish. 

(b)  In  the  Aleutian  Islands  subarea. 
defined  at  9  675.2  of  this  park,  hook-and 
line  and  pot  gear  may  be  used  to  take  up 
to  75  percent  of  the  TAC  for  sablefish; 
trawl  gear  may  be  used  to  take  up  to  25 
percent  of  the  TAC  for  sablefish. 

(c)  Sablefish  closures.  (1)  When  the 
Regional  Director  determines  that  the 
share  of  the  sablefish  TAC  assigned  to 
any  type  of  gear  for  any  year  and  any 
subarea  under  this  paragraph  may  be 
taken  before  the  end  of  that  year,  the 
Regional  Director,  in  order  to  provide 
adequate  bycatch  amounts  to  ensure 
continued  groundfish  fishing  activity  by 
that  gear  group,  will,  by  notice  in  the 
Fedceral  Register,  prohibit  directed 
fishing  for  sablefish  by  persons  using 
that  type  of  gear  in  that  subarea  for  the 
remainder  of  the  year. 

(2)  When  the  Regional  Director 
determines  that  the  share  of  the 
sablefish  TAC  assigned  to  any  type  of 
gear  for  any  year  and  any  subarea  under 
this  paragraph  is  or  will  be  reached,  the 
Regional  Director  will,  by  notice  in  the 
Federal  Register,  require  that  sablefish 
be  treated  as  a  prohibited  species  by 
persons  using  that  type  of  gear  in  that 
subarea  for  the  remainder  of  that  year. 

24.  Section  675.25  is  added  to  read  as 
follows: 

967S.2S    Observer*. 

All  fishing  vessels  subject  to  this  part 
and  all  shoreside  processor  facilities 
that  receive  groundfish  fi^om  vessels 
subject  to  this  part  must  comply  with 
terms  contained  in  an  observer  plan  that 
has  been  prepared  by  the  Secretary  in 
consultation  with  the  Council  for 
purposes  of  providing  data  useful  in 
management  of  the  groundfish  fishery, 
unless  specifically  exempt  from  such 
compliance  by  the  observer  plan. 
[PR  Doc  89-28388  Filed  U-1-89;  Uiff  am] 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  to  ttw  public  of  ttw 
proposed  issuance  of  mles  and 
regulationa  Ttw  purpose  of  these  notices 
i*  to  give  interested  persorts  an 
opportunity  to  participate  in  tt>e  rule 
making  prior  to  the  adoption  of  ttie  final 
njle*. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  Na  89-NII-219-AD] 

Airwot  •^  'ifis  Directives;  Alrbua 
Industrie  Model  A300  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  EKJT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM).     

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes,  which 
would  require  repetitive  inspections  for 
cracks  in  the  wing  top  skins,  and  repair, 
if  necessary.  This  proposal  is  prompted 
by  the  results  of  the  manufacturer's  full- 
scale  fatigue  testing  which  revealed 
cracks  in  the  wing  top  skin  center  and 
front  spar  joints  between  Ribs  1  and  7 
due  to  shear  stresses  from  landing  gear 
loads.  This  condition,  if  not  corrected, 
could  result  in  reduced  structural 
capability  of  the  wings. 
DATE  Comments  must  be  received  no 
later  than  January  27. 1990. 

ADOilESSEt:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
219-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat 
31700  Blagnac,  France.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
the  Standardization  Branch.  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Greg'Holt  Standardization  Branch, 


ANM-113:  telephone  (206)  431-1918. 

Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South,  C-68968,  Seattle,  Washington 

98168. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  In  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comment  to  Docket 
Number  89-NM-219-AD."  The  post  card 
will  be  date /time  stamped  and  returned 
to  the  commenter. 

Discussion 

The  Direction  G6nerale  de  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Airbus 
Industrie  Model  A300  series  airplanes. 
During  full-scale  fatigue  testing,  the 
manufacturer  discovered  cracks  in  the 
wing  top  skin  center  and  front  spar 
joints  between  Ribs  1  and  7.  The  cracks 
started  in  clearance  fit  fastener  holes  in 
skin-to-spar  joints  due  to  shear  stresses 
from  landing  gear  loads.  Additionally, 
cracks  have  been  foimd  in  this  area  of 
the  top  skin  on  six  Model  A300  B2  series 
airplanes  in  service.  These  cracks  may 


also  be  associated  with  high  landing 
gear  loads.  This  condition,  if  not 
corrected,  could  lead  to  reduced 
structural  capability  of  the  wings. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-57-158,  dated  June  la 
1989,  which  describes  procedures  for 
repetitive  inspections  to  detect  cracks  in 
the  wing  top  skins,  and  repair,  if 
necessary.  The  DGAC  has  classified  this 
service  bulletin  as  mandatory,  and  has 
issued  Airworthiness  Directive  89-10&- 
097(B)  addressing  this  subject. 

Tliis  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  inspections  to 
detect  cracks  in  the  wing  top  skins,  and 
repair,  if  necessary,  in  accordance  with 
the  service  bulletin  previously 
described. 

It  is  estimated  that  2  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $160. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
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regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CTR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  U  97-448, 
January  12, 1983):  and  14  CFR  11.89. 

|39.t3    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Applies  to  Model  A300  B2- 
IC  B2K-3C  and  B2-203  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  ai  indicated,  unless 
previously  accompU&hed. 

To  prevent  reduced  structural  capability  of 
the  wings,  accomplish  the  following: 

A.  Perform  a  close  visual  inspection  of  the 
wing  top  skins  in  the  areas  bounded  by  the 
front  and  rear  spars  between  Ribs  1  and  7. 
paying  particular  attention  to  the  immediate 
vicinity  of  the  center  spar  position,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A300-57-158,  dated  June  10. 1989.  as 
follows: 

1.  For  airplanes  that  have  accumulated  less 
than  10,000  landings,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  12.000  landings. 

2.  For  airplanes  that  have  accumulated  at 
least  10.000  landings,  but  not  more  than 
15,000  landings,  the  initial  inspection  must  be 
performed  ivithin  2,000  landings  after  the 
effective  date  of  this  AD. 

3.  For  airplanes  that  have  accumulated 
15.000  or  more  landings,  the  initial  inspection 
must  be  performed  within  1,000  landings  after 
the  effective  date  of  this  AD. 

B.  If  no  cracks  are  found,  repeat  the 
inspection  at  intervals  not  to  exceed  3,000 
landings. 

C.  If  cracks  are  found  or  suspected,  confirm 
the  finding  by  eddy  current  inspection,  and 
repair,  prior  to  further  flight,  in  a  manner 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  Northwest  Mountain 
Region.  Repeat  the  inspectioiu  at  intervals 
not  to  exceed  3,000  landings. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note— The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 


E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie.  Airbus 
Support  Division.  Avenue  Didier  Daurat. 
31700  Blagnac,  France.  These  docimients 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  Sotrth.  Seattle.  Washington,  or 
the  Standardization  Branch.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle,  Washington,  on 
November  27, 1989. 
DanvU  M.  Pwlnsoo, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-28443  Filed  12-5-89:  8:45  am] 
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14  CFR  Part  39 

(Docket  Na  8»-f«l-220-AO] 

AhrworthlneM  DtTMtivM;  Airbus 
Industrie  Model  A300  Ssrlss  Ahrpianss 

AQENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 

(NPRM). 

summary:  This  nobce  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes,  which 
would  require  repetitive  ultrasonic 
inspections  to  detect  cracks  in  the  front 
and  rear  spar  bottom  boom  inboard  and 
outboard  of  Rib  9,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
fatigue  testing  by  the  manufacturer, 
which  revealed  cracks  emanating  from 
bolt  holes  inboard  and  outbotud  of  Rib  9 
on  the  front  and  rear  spar  bottom 
booms.  This  condition,  if  not  corrected, 
could  lead  to  reduced  structural 
capability  of  the  wings. 
DATE:  Comments  must  be  received  no 
later  than  January  27, 1990. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
220-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Airbus  Industrie,  Airbus 
Support  Division.  Avenue  Didier  Daurat, 
31700  Blagnac  France.  This  information 


may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South.  Seattle,  Washington,  or 
the  Standardization  Branch,  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Greg  Holt.  Standardization  Branch. 
ANM-113;  telephone  (206)  431-19ia 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
9816& 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
nvmiber  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-220-AD."  The 
post  card  will  be  date /time  stamped  and 
rettimed  to  the  commenter. 

Discussion 

The  Direction  G6n6rale  de  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Airbus 
Industrie  Model  A300  series  airplanes. 
The  manufacturer  reported  that,  during 
full-scale  fatigue  tests,  cracks  were 
found  emanating  from  bolt  holes 
inboard  and  outboard  of  Rib  9  on  the 
front  and  rear  spar  bottom  booms.  This 
condition,  if  not  corrected,  could  lead  to 
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reduced  structural  capability  of  the 
wing. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-57-152.  dated  November 
30, 1988,  which  describes  procedures  for 
repetitive  ultrasonic  inspections  for 
cracks  in  the  bolt  holes  in  the  front  and 
rear  spar  bottom  boom  inboard  and 
outboard  of  Rib  9.  and  repair,  if 
necessary.  The  DGAC  has  classified  this 
service  bulletin  as  mandatory,  and  has 
issued  Airworthiness  Directive  89-109- 
097(B).  dated  July  19, 1989,  addressing 
this  subject 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  imder  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  ultrasonic 
inspections  to  detect  cracks  in  the  bolt 
holes  in  the  front  and  rear  spar  bottom 
boom  inboard  and  outboard  of  Rib  9, 
and  repair,  if  necessary,  in  accordance 
with  the  service  bulletin  previously 
described. 

It  is  estimated  that  66  airplanes  of  U.S. 
registry  would  be  effected  by  this  AD, 
that  it  would  take  approximately  14 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $36,960. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  ' 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-44a 
January  12. 1963);  and  14  CFR  11.80. 

i  39.13    [Anwnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

AiriMia  Industrie:  Applies  to  Model  A300 
series  airplanes,  as  listed  in  Airbus 
Industrie  Service  Bulletin  A300-57-152, 
dated  November  30, 1988,  certificated  in 
any  category.  Compliance  is  required  as 
indicated  unless  previously 
accomplished. 
To  prevent  reduced  structural  capability  of 
the  wing,  accomplish  the  following: 

A.  Perform  an  ultrasonic  inspection  of  the 
front  and  rear  spar  bottom  boom  inboard  and 
outboard  of  Rib  9,  in  accordance  writh  Airbus 
Industrie  Service  Bulletin  A300-^7-152.  dated 
November  30, 1988. 

1.  Perform  the  initial  and  repetitive 
inspections  as  follows: 

a.  For  airplanes  that  have  accumulated  less 
than  22.000  landings,  perform  the  initial 
Inspection  prior  to  the  accumulation  of  24,000 
landings.  Repeat  the  inspection  at  intervals 
not  to  exceed  9,000  landings. 

b.  For  airplanes  that  have  accumulated 
22,000  or  more  landings  but  less  than  27.000, 
perform  the  initial  inspecticn  within  2.0(X) 
landings  after  the  effective  date  of  this  AD. 
Repeat  the  inspection  at  intervals  not  to 
exceed  9,000  landings. 

c  For  airplanes  that  have  accumulated 
27,000  or  more  landings,  perform  the  initial 
inspection  within  1,000  landings  after  the 
effective  date  of  this  AD.  Repeat  the 
inspection  at  intervals  not  to  exceed  9,000 
landings. 

2.  If  cracks  are  found,  repair  prior  to  further 
flight  in  a  manner  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region.  Repetitive 
inspections  must  be  conducted  thereafter  in 
accordance  with  paragraph  A.I.,  above. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Regiort 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardizahon  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


BEST  COPY  AVAILABLE 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division.  Avenue  Didier  Daurat. 
31 7W  Blagnac  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South.  Seattle.  Washington. 

Issued  in  Seattle,  Washington,  on 

November  27. 1989. 

Darrell  M.  PadanoG, 
Acting  Manager,  Transport  AirpJane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  89-28444  FUed  12-6-89;  8:45  am] 
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14  CFR  Part  39 

(Dodiet  No.  M-NM-Zlt-AO] 

AlrworthinMS  DlrscttvM;  AlrlNis 
Industrie  Model  A300  SstIm  Alrplanss 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 

summary:  This  notices  proposes  to 
adopt  a  new  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Industrie  Model  A300  series  airplanes, 
which  would  require  repetitive  visual  or 
high  frequency  eddy  current  inspections 
to  detect  cracks  in  the  wing  bottom  skin 
in  the  area  of  the  magnetic  level 
indicator  (MLI)  and  slat  can  drains 
between  Ribs  8  and  9.  This  proposal  is 
prompted  by  the  manufacturer's  full- 
scale  fatigue  testing  which  revealed 
cracks  emanating  from  either  the 
peripheral  bolt  holes  or  the  larger 
central  holes  of  the  MLI's  and  also  the 
peripheral  bolt  holes  or  central  holes  of 
the  slat  can  drains.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  capability  of  the  wirvgs. 
DATE:  Comments  must  be  received  no 
later  than  January  27, 199a 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administratioa  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
218-AD,  17900  Pacific  Highway  South. 
0-68966,  Seattle.  Washiiigton  98168.  The 
applicable  service  information  may  be 
obtained  from  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac  France.  This  information 
may  be  examined  at  the  FAA, 
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Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Standardization  Branch,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FUfTTHER  INFOmiATION  contact:    • 

Mr.  Greg  Holt,  Standardization  Branch, 
AhfM-113;  telephone  (206)  431-1918. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA /public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  steunped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  8&-NM-218-AD."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Direction  G6n6rale  de  L' Aviation 
Civile  (DGAq,  which  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Airbus 
Industrie  Model  A300  series  airplanes. 
During  full-scale  fatigue  testing,  the 
manufacturer  discovered  cracks  in  the 
area  of  the  magnetic  level  indicators 
(MLI)  and  slat  can  drains  between  Ribs 
8  and  9.  The  cracks  were  found 
emanating  from  either  the  periperal  bolt 
holes  or  the  larger  central  holes  of  the 
MLTs,  and  also  from  the  peripheral  bolt 


holes  or  central  holes  of  the  slat  can 
drains.  This  condition,  if  not  corrected, 
could  result  in  reduced  structural 
capability  of  the  wings. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-57-153,  dated  November 
30, 1988,  which  describes  procedures  for 
repetitive  visual  or  high  frequency  eddy 
current  (HFEC)  inspections  to  detect 
cracks  in  the  wing  bottom  skin  at  MLI 
and  slat  can  drain  holes  between  Ribs  8 
and  9,  and  repair,  if  necessary.  The 
DGAC  has  classified  this  service 
bulletin  as  mandatory,  and  has  issued 
Airworthiness  Directive  89-109-097(3) 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certil'icated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  visual  or  HFEC 
inspections  to  detect  cracks  in  the  wing 
bottom  skin  at  MLI  and  slat  can  drain 
holes  between  Ribs  8  and  9,  and  repair, 
if  necessary,  in  accordance  with  the 
service  bulletin  previously  described. 

It  is  estimated  that  66  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $7,92a 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR 11034;  February 
28, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safely.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a],  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11 89. 

{39.13    [AmwHled] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Applies  to  Model  A300 
series  airplanes,  as  listed  in  Airbus  Industrie 
Service  Bulletin  A300-57-153.  dated 
November  30, 1988,  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously  accomplished. 

To  prevent  reduced  structural  capability  of 
the  wings,  accomplish  the  following: 

A.  Perform  a  visual  or  high  frequency  eddy 
current  (HFEC)  inspection  of  the  wing  bottom 
skin  at  magnetic  level  indicator  (MLI)  and 
slat  can  drain  holes  between  Ribs  8  and  9,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A300-57-153,  dated  November  sa 
1988,  as  follows: 

1.  Model  A300  B2  series  airplanes: 

a.  For  airplanes  that  have  accumulated  less 
than  19.000  landings,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  21 ,000  landings. 

b.  For  airplanes  that  have  accumulated  at 
least  19,000  landings  but  not  more  than  24,000 
landings,  the  initial  inspection  must  be 
performed  within  2,000  landings  after  the 
effective  date  of  this  AD. 

c  For  airplanes  that  have  accumulated 
more  than  24.000  landings,  the  initial 
inspection  must  be  performed  within  1,000 
landings  after  the  effective  date  of  this  AD. 

2.  Model  A300  B4-100  and  B4-2C  series 
airplanes: 

a.  For  airplanes  that  have  accumulated  less 
than  16,000  landings,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  18,000  landings. 

b.  For  airplanes  that  have  accumulated  at 
least  16,000  landings,  but  not  more  than 
20,000  landings,  the  initial  inspection  must  be 
performed  within  1.500  landings  after  the 
effective  date  of  this  AD. 

c.  For  airplanes  that  have  accumulated 
more  than  20,000  landings,  the  initial 
inspection  must  be  performed  within  750 
landings  after  the  effective  date  of  this  AD. 

3.  Model  A300  B4-200  series  airplanes: 

a.  For  airplanes  that  have  accumulated  less 
than  IZOOO  landings,  the  initial  inspection 
must  t>e  performed  prior  to  the  accumulation 
of  14,000  landings. 
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b.  For  airplanes  that  have  accumulated  at 
least  12.000  landings,  but  not  more  than 
16,000  landings,  the  initial  inspection  must  be 
performed  within  l.SOO  landings  after  the 
effective  date  of  this  AD. 

c.  For  airplanes  that  have  accumulated 
more  than  16.000  landings,  the  initial 
inspection  must  be  performed  within  750 
landings  after  the  effective  date  of  this  AD. 

B.  If  no  cracks  are  found,  repeat  the 
inspections  required  by  paragraph  A.,  above, 
at  the  following  intervals: 

1.  For  Model  A300  B2  series  airplanes: 

a.  If  the  immediately  preceding  inspection 
was  performed  visually,  the  next  inspection 
must  be  performed  within  3,300  landings. 

b.  If  the  immediately  preceding  inspection 
was  performed  using  HFEC,  the  next 
inspection  must  be  performed  within  7,000 
landings. 

2.  For  Model  A300  B4-100  and  B4-2C  series 
airplanes. 

a.  If  the  immediately  preceding  inspection 
was  performed  visually,  the  next  inspection 
must  be  performed  within  3,000  landings. 

b.  If  the  immediately  preceding  inspection 
was  performed  using  HFEC,  the  next 
inspection  must  be  performed  within  6,000 
landings. 

3.  For  Model  A300  84-200  series  airplanes: 

a.  If  the  immediately  preceding  inspection 
was  performed  visually,  the  next  inspection 
must  be  performed  within  1,700  landings. 

b.  If  the  immediately  preceding  inspection 
was  performed  using  HFEC  the  next 
inspection  must  be  performed  within  4,600 
landings. 

C.  If  cracks  are  found,  repair  prior  to 
further  flight  in  a  manner  approved  by  the 
Manager,  Standardization  Branch  ANM-113, 
FAA  Northwest  Mountain  Region.  Repeat 
inspections  thereafter  at  intervals  specified  in 
paragraph  E,  above. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat 
31700  Blagnac,  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Midway  South,  Seattle,  Washington,  or 
the  Standardization  Branch.  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 


Issued  in  Seattle.  Washington,  on 
November  27, 1989. 

Darrell  M.  Pederaoo. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  80-28445  Filed  12-5-69: 8:45  am] 
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14  CFR  Part  39 

[Docket  Na  89-NII-211-AO] 

Airwofthlnese  Directivee;  Boeing 
Model  787  -200  and  -300  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  would  require 
the  installation  of  a  mechanical  power 
transfer  unit  (PTU)  system  between  the 
left  and  right  hydraulic  systems  of  each 
airplane.  This  proposal  is  prompted  by 
analysis  which  indicates  that  airplane 
pitch  control  capability  is  marginal  with 
adverse  center-of-gravity  (CG)  and  gross 
weight  combinations  when  both  left  and 
center  hydraulic  systems  become 
inoperative.  This  condition,  if  not 
corrected,  could  result  in  insufficient 
pitch  control  maneuvering  capability  in 
certain  combinations  of  operational 
parameters  of  airspeed,  weight  and  CG. 

DATE:  Comments  must  be  received  no 
later  than  January  27, 1990. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
211-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Glenn  M.  Dail,  Systems  and 
Equipment  Branch,  ANM-130S: 
telephone  (206)  431-1947.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 


tUfTLCMENTARY  INFORMATION; 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asi>ect8  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA /public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  ffled  in  the  Rules 
Docket.    ^—^ 

Commented  wishing  the  FAA  to 
acknowleoes  receipt  of  their  comments 
submitted  m'l^sponse  to  this  Notice 
must  suboiit  a^elf-addressed.  stamped 
post  canyon  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-211-AD."  The 
post  card  will  be  date/ time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  FAA  has  determined  that  the  loss 
of  both  the  left  (L)*and  center  (C) 
hydraulic  systems  on  Model  767  series 
airplanes  could  result  in  a  condition 
where  pitch  control  would  be  marginal 
for  certain  center-of-gravity  (CG)  and 
gross  weight  combinations.  Insu^icient 
pitch  control  capability  would  result 
from  the  loss  of  stabilizer  trim,  a 
condition  which  would  result  in  the 
stabilizer  trim  remaining  in  its  last 
commanded  position.  This  condition  if 
not  corrected,  can  result  in  a  significant 
reduction  in  elevator  effectiveness  at 
certain  trim  positions,  and  could  result 
in  insufficient  pitch  control  maneuvering 
capabiUty  in  certain  combinations  of 
operational  parameters  of  airspeed, 
weight,  and  CG. 

As  of  this  date,  there  has  not  been  a 
single  event  of  hydraulic  failure 
resulting  in  the  loss  of  both  the  left  and 
center  hydraulic  systems.  However,  the 
FAA  has  determined  that  the  addition  of 
the  power  transfer  (PTU)  imit  system 
will  provide  an  additional  hydraulic 
power  source  for  stabiUzer  pitch  control 
and  landing  flare  capability.  The  PTU 
system  adds  the  right  hydraulic  system 
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as  a  third  power  source  for  the  stabilizer 
to  provide  stabilizer  trim  capability  if 
either  low  pressure  of  the  left  and  the 
center  hydraulic  systems,  or  low 
quantity  of  the  left  and  low  pressure  of 
the  center  hydraulic  systems  should 
occur  in  flight.  Also,  the  PTU  system 
preserves  the  left  system  elevators  for 
additional  pitch  capability  if  there  is  a 
loss  in  the  left  hydraulic  system 
downstream  of  the  isolation  shutoff 
valve. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
29A0039.  dated  May  11. 1989,  which 
describes  procedures  to  install  a 
hydraulic  power  transfer  unit  system 
and  associated  components  on  certain 
airplanes. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  modiHcation  of  the 
hydraulic  system  in  accordance  with  the 
service  bulletin  previously  described 
(for  those  airplanes  listed  in  the  service 
bulletin),  or  in  a  manner  approved  by 
the  Manager,  Seattle  Aircraft 
Certification  Office  (for  all  other 
affected  airplanes). 

A  revision  to  the  service  bulletin  is 
being  prepared  which  will  add  the 
remaining  airplanes  to  the  effectivity. 
Once  that  revision  is  issued  and 
aproved,  the  FAA  may  consider  revising 
this  action  to  include  it  as  a  source  of 
service  information. 

There  are  approximately  245  Boeing 
Model  767-200  and  767-300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  106 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  130  manhours  per 
airplane  to  accompHsh  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Parts  would 
be  provided  to  operators  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $551,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 


26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(8)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 


f  39.13    [AflwndMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  767-200  and  767- 
300  series  airplanes  on  which  Production 
Revision  Release  (PRR)  B-11777  has  not 
been  incorporated,  certificated  in  any 
category.  Compliance  required  within  18 
months  after  the  effective  date  of  this 
AD,  unless  previously  accomplished. 
To  prevent  the  loss  of  stabilizer  trim  and 

decreased  pitch  control  authority,  accomplish 

the  following: 

A.  For  airplanes  identified  in  Boeing  Alert 
Service  Bulletin  767-29A0039,  dated  May  11. 
1989:  Install  the  hydraulic  power  transfer  unit 
system  with  its  associated  components  in 
accordance  with  the  procedures  outlined  in 
that  service  bulletin. 

B.  For  all  other  airplanes:  Install  ■ 
hydraulic  power  transfer  unit  system  with  its 
associated  components  In  accordance  with 
the  procedures  approved  by  the  Man.'ger, 
Seattle  Aircraft  Certirication  Office,  FAA. 
Northwest  Moutain  Region. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certiflcation  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

Issued  in  Seattle,  Washington,  on 
November  27, 1989. 
DaireO  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  e»-28442  Filed  12-5-89:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  817 

Availability  of  Petition  to  Initiate 
Rulentaking  on  Surface  Coal  Mining 
and  Reclamation  Operations; 
Permanent  Program  Performance 
Standards  for  Underground  Mining 
Activities 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
ACTION:  Notice  of  availability  of  a 
petition  to  initiate  rulemaking  and 
request  for  comment. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  seeks  comments 
concerning  the  rule  change  suggested  in 
a  petition,  submitted  pursuant  to  the 
Surface  Mining  Control  operations  at 
siu^ace  coal  mines. 

The  petitioner  suggests  that  OSM 
amend  its  rules  by  revising  30  CFR 
817.62  and  30  CFR  817.67  to  provide 
increased  protection  from  blasting 
damage  outside  the  permit  area  than  is 
afforded  under  the  current  rules.  OSM  is 
requesting  comments  on  the  merits  of 
the  petition  and  the  rule  changes 
suggested  in  the  petition. 

Such  comments  will  assist  the 
Director  of  OSM  in  making  the  decision 
whether  to  grant  or  deny  the  petition. 

DATe  OSM  will  accept  written 
comments  on  the  petition  until  5  p.m. 
Eastern  time  on  January  5, 1990. 
AOORESSeS:  Mail  comments  on  proposal 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Administrative  Record.  Room  5131A. 
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1951  Constitution  Avenue,  NW., 
Washington.  DC  20240;  or  hand-deliver 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Adminstrative  Record,  Room  5131. 1100 
L.  St.,  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dermot  W.  Winters.  Office  of  Surface 

Mining  Reclamation  and  Enforcement 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington. 
DC  20240:  Telephone:  202-343-1928 
(Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

Written  Corrunents 

Written  comments  on  the  suggested 
changes  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  revisions,  and  should  explain 
the  reason  for  the  comment.  W^ere 
practicable,  commenters  should  submit 
three  copies  of  their  comments. 
Conmients  received  after  the  close  of  the 
comment  period  (see  "DATES")  or 
delivered  to  an  address  other  than  those 
listed  (see  "ADDRESSES")  may  not 
necessarily  be  considered  or  included  in 
the  Administrative  Record  on  the 
petition. 

Availability  of  Copies 

Additional  copies  of  the  petition  and 
copies  of  30  CFR  Part  817  are  available 
for  inspection  and  may  be  obtained  at 
the  location  listed  under  "ADDRESSES". 

Public  Hearing 

OSM  will  not  hold  a  public  hearing  on 
the  proposed  revision,  but  OSM 
personnel  will  be  available  to  meet  with 
the  public  during  business  hours,  9  a.m. 
to  5  p.m.,  during  the  comment  period.  In 
order  to  arrange  such  a  meeting,  call  or 
write  to  the  person  identified  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

II.  BackgFoimd  and  Substance  of 
Petition 

OSM  received  a  letter  dated 
November  1, 1989,  from  Ms.  Shirley  Zell 
and  Mr.  John  Albrecht  of  Clinton, 
Indiana  petitioning  for  rulemaking  to 
revise  30  CFTl  817.62  and  30  CFR  817.67. 
Ms.  Zell  and  Mr.  Albrecht  recommend 
the  present  regidatory  language  be 
replaced  with  the  revised  language 
provided  in  their  petition.  Ms.  Zell  and 
Mr.  Albrecht  contend  that  the  existing 
rules  have  an  inappropriate  scientific 
basis  and  do  not  provide  adequate 
protection  for  older  structures  &om 
airblast  and  ground  motion  due  to  cast 
blasting,  especially  when  such 
structures  are  built  on  glacial  or  other 
poorly  consolidated  deposits  and/or 


overlie  abandoned  underground  mine 
workings.  Older  structures  are  defined 
as  being  more  than  20  years  old  and 
built  with  walls  and  ceilings  of  plaster- 
on-lath  rather  than  gypsumboard 
drywall. 

SMCRA  was  signed  into  law  on 
August  3, 1977.  Section  515(b)(15)  of  the 
Act  contains  the  Statutory  requirements 
governing  blasting  operations  at  surface 
coal  mines.  The  current  regulations 
implementing  these  requirements  were 
published  in  final  on  March  8, 1983  (48 
FR9809). 

Under  section  2(n(g)  of  SMCRA,  any 
person  may  petition  the  Director  of  OSM 
to  initiate  a  proceeding  for  the  issuance, 
amendment  or  repeal  of  any  of  the 
regulations  implementing  SMCRA. 
Under  the  applicable  regulations  for 
rulemaking  petitions.  30  CFR  700.12.  this 
notice  seeks  public  comment  on  the 
merits  of  the  petition  and  on  the  rule 
changes  suggested  in  the  petition. 

At  the  close  of  the  comment  period,  a 
decision  will  be  made  whether  to  grant 
or  deny  the  petition.  Under  30  CFR 
700.12.  the  Director  shall  issue  a  written 
decison  either  granting  or  denying  the 
petition  within  90  days  of  the  date  of  its 
receipt  Soon  thereafter,  notice  of  that 
decision  will  be  published  in  the  Federal 
Register.  If  the  petition  is  granted, 
rulemaking  proceedings  will  be  initiated 
in  which  public  comment  will  again  be 
sought  before  any  final  rulemaking 
notice  appears.  If  the  petition  is  denied, 
no  further  rulemaking  action  will  occur 
pursuant  to  the  petition. 

in.  Procedural  Matters 

Publication  of  this  notice  of  the  receipt 
of  the  petition  for  rulemaking  is  a 
preliminary  step  in  the  rulemaking 
process.  If  a  decision  is  made  to  grant 
the  petition,  a  formal  rulemaking 
process  will  be  initated.  Thus,  no 
regulatory  flexibility  analysis  is  needed 
at  this  stage,  nor  is  a  regulatory  impact 
analysis  necessary  under  Executive 
Order  12291. 

Publication  of  this  notice  does  not 
constitute  a  major  Federal  action  having 
a  significant  effect  on  the  human 
environment  for  which  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
44  U.S.C.  4322(2)(C),  is  needed. 

List  of  Subjects  in  30  CFR  Part  817 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Surface  Mining  Reclamation  and 
Enforcement  Office,  Undergroimd 
mining. 


Dated:  November  29. 1989. 
Hairy  M.  Snyder. 
Director. 

Appendix 

The  text  of  the  petition  dated  November  1. 
1989.  from  Ms.  Shirley  Zell  and  Mr.  John 
Albrecht.  is  as  follows: 

BEFORE  THE  DIRECTOR  OF  THE  OFFICE 
OF  SURFACE  MINING 

PETITION  TO  AMEND  RULES: 

\  817.62    Use  of  Explosives: 

Preblasting  Survey 
S  817.67    Use  of  Explosives:  Control 
of  Adverse  Effects 

Pursuant  to  "The  Surface  Mining  Control 
and  Reclamation  Act  of  1977",  Public  Law  95- 
87  Section  201(g)  this  is  a  petition  to  request 
amendments  to  Sections  817.62  and  617.67  of 
the  "code  of  federal  regulations." 

Section  817.67  (a)  General  requirements. 
Blasting  shall  be  conducted  to  prevent  injury 
to  persons,  damage  to  public  or  private 
property  outside  the  permit  area,  adverse 
impacts  on  any  underground  mine,  and 
change  in  the  course,  channel,  or  availability 
of  surface  or  ground  water  outside  the  permit 
area. 

The  Federal  regulations  under  30  CFR 
817.61  through  817.68  were  developed  for 
comparatively  undisturbed  geologic 
condiUons.  These  regulations  do  not  contain 
sound  technical  parameters  regarding  blast 
vibrations,  frequency,  long  durations, 
structure  response,  long-term  blasting 
vibration  effects  and  the  impacts  and 
relationships  between  vibration  and 
subsidence  on  houses. 

Coal  Industry  is  using  new  methods,  such 
as  cast  blasting  which  was  not  the  technique 
being  used  when  research  was  done  that  the 
current  regulations  were  based  on.  Cast 
blasting  is  a  type  of  blast  in  which  the  energy 
from  the  blast  is  used  to  cast  and  fragment 
the  shot  material  as  opposed  to  just 
fragmenting  as  in  a  conventional  shot.  Cast 
blasting  is  helping  operators  increase 
production  rates  at  their  mines,  while 
lowering  stripping  costs.  One  characteristic 
of  cast  blasting  is  that  very  large  amounts  of 
explosives  per  delay  are  utiliied.  The  damage 
criteria  was  developed  to  quantify  the 
response  of  and  damage  to  residential  type 
structures  from  small  to  intermediate  sized 
blasts.  Cast  blasts  can  not  be  deffned  as 
small  to  intermediate  sized  blasts.  There  are 
still  no  clear-cut  formulas  to  assure  that  the 
blaster  can  design  a  successful  cast.  Cast 
blasting  produces  a  high  amount  of  air 
overpressure.  You  can  not  compare  ground 
vibrations  or  airblast  from  cast  blasting  to 
those  of  conventional  blasting.  A  scientific 
study  is  needed  analyzing  waveforms 
recorded  during  conventional  and  cast 
blasting. 

Low-level  blasting  vibrations  are  suspected 
to  have  the  potential  for  accelerating 
subsidence.  The  effects  of  low-level  blasting 
vibrations  on  subsidence-prone  areas  need  to 
be  investigated. 

The  current  blasting  standards  need  to  be 
reduced  immediately  for  the  protection  of 
people  and  property.  Few  experiences  affect 
the  average  citizen  more  significantly  than 
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the  experience  of  karing  a  awrbce  oo«l  mtee 
operation  next  to  jrour  commuaity.  The 
Constitution  of  the  United  States  of  America 
gives  citizens  a  right  to  life,  liberty,  and 
property.  Should  the  blasting  standaida 
remain  static  their  inadequacies  will 
continu*  to  produce  problems  lor  all  parties ' 
involvwi 

Dated;  November  1. 1989. 

Respectfully  submitted. 

Shirley  Zell 

— John  Albrechl ■ 


PROPOSED  AMEJTOMENTS  TO  THE 
SURFACE  MINE  BLASTING 
PERFORMANCE  STANDARDS  OF  30  CFR 
817.82  AND  817.67 

1 817.62    Use  of  explosives:  Preblasting 

surrey. 

(a)  At  least  thirty  (30)  days  before  initiation 
of  blasting  in  a  permit  area,  the  operator  shall 
notify,  in  writing.  bH  residents  or  owners  of 
structures  located  within  one  (1)  mile  of  the 
permit  area  howr  to  re^pest  a  preblast  or 
condition  survey. 

(b)  On  the  written  reqoest  to  Ae  regulatory 
authority  or  the  operator  by  a  resident  or 
owner  of  a  dwelling  or  structure  that  is 
located  within  one  (1)  mile  of  any  part  of  the 
permit  area,  or  within  an  area  determined  by 
the  regulatory  authority  to  be  appropriate  in  a 
particular  sttuation  on  (he  besia  of 
conplainto  or  other  information  receired  by 
the  regulatory  authority,  the  operator  shall 
promptly  conduct  a  sorvey  of  the  dweFhng  or 
structure  and  promptiy  submit  a  report  of  the 
survey  to  the  regulatory  authority  and  to  the 
person  requesting  the  sorvey.  For  any 
structure  where,  in  accordance  with  this 
section,  a  survey  has  been  requested  by  a 
previous  resident  or  previous  owner  and  the 
survey  has  been  conducted  by  the  operator 
and  copies  of  the  survey  report  have  been 
provided  to  the  |R«vioiis  owner  or  rastdent 
and  the  regulatory  i»nthority.  the  operator 
shall  only  be  required  to  provide  a  copy  of 
the  ptevioualy  corapieted  sarvey  report  to 
any  new  or  tubaeqaent  owner  upoa  wriUen 
request  by  the  new  or  snbaeqaent  owner,  if  a 
structure  is  renovated  or  added  to, 
subae«{uent  to  a  siavey,  then  upon  request  by 
the  reatdent  or  owner  a  aurvey  <tf  aach 
additions  and  renovationa  shall  be  perfonned 
by  the  operator  in  accordaaoa  with  fins 
section. 

(c)  The  survey  shall  determine  dte 
condition  of  the  dwcUng  or  structure  and 
docuiaent  any  preblasting  damage  and  o^r 
physical  factors  that  could  reasonably  be 
affected  by  the  blasting.  Asiiiiwiiuiils  of 
structures  such  as  ptpeliaaa,  csblea, 
transmiaaioo  lines,  and  cistecna,  wella.  and 
other  water  systems  warrant  special 
attention.  Aaaessment  of  these  stnictures 
may  be  limited  to  surface  coadition  and  other 
readily  available  data. 

(d)  All  survey  requests  received  by  the 
operator  more  than  ten  (10)  days  before  the 
planned  initiation  of  Maatii^  shall  be 
completed  by  the  operator  before  the 
initiation  of  blasting.  If  the  request  is  ntade 
after  the  start  of  blasting  tbe  operator  shall 
conduct  a  condition  sarvey  of  the  dwelling  or 
structure.  A  condition  survey  shall  nr»>tain 
infomoation  identical  to  a  preblasting  sarvey. 


but  need  not  be  conpieled  priar  to  Mtiaiian 
ofblaalk«. 

(e)  A  writlsn  safwrt  af  dw  Kirvey  ahaH  be 
prepared  and  signisd  by  tbe  person  who 
conducted  the  sarvey.  The  r^wrt  may  include 
recommendations  of  any  speciai  conditions 
of  proposed  adjustments  to  the  blasting 
procedure  which  AoM  be  ktcotporated  into 
the  blasting  plan  to  prcvmt  iaatmge.  Copies 
of  the  report  shaQ  be  praaiptly  provided  to 
t|ie  person  requesting  the  survey  and  to  the 
regulatory  authority.  If  the  person  requesting 
the  survey  disagrees  with  the  resuh  of  the 
survey,  he  or  she  may  notify,  in  writmg.  both 
the  operator  and  the  regolatory  aathority  of 
the  speciTic  area  of  disagreement. 

SUPPORTING  PACTS  FOR  AMESDMESTS 
TO§ai7.62 

Tbe  currant  provisions  reqnire  the  operator 
to  carry  out  a  preblast  smvij  of  any  dwelling 
or  structure  within  one-half  (Vi)  mile  of  the 
permit  area  if  requested  in  writing  by  the 
owner  or  resident  The  owner  or  resident 
nraat  be  contacted  by  letter  at  least  30  days 
before  the  start  of  blasting,  notifying  them 
how  they  may  request  a  preblasting  sarvey. 
The  current  provisions  are  inadeqaate.  Many 
citizen  Masting  complaints  are  from  people 
who  live  more  than  one-half  (Vi)  mile  from 
the  mine  site.  This  is  because  low  frequency 
vibrations  dominate  at  large  distance.  Even 
at  relatively  low  amplitades,  less  tfian  0.50 
inches  per  second,  the  low  treqaendes  lend 
to  amplify  the  structure  response  as  they 
correspofid  to  tbe  natural  beqaency  of 
individual  structures.  Geologic  conditions 
which  favor  the  generation  of  low  frequency 
vibrations  (3  to  18  Hz)  can  increase  the 
potential  for  structoral  damage,  because 
these  freqaendes  match  the  nataral 
frequencies  of  low  rise  residential  structures. 
Ground  motion  at  the  same  freqvency  as  the 
structure's  natural  frequency  causes 
increased  vibrational  energy  transfer  into  the 
structure.  Every  blasting  operation,  its 
environment,  and  its  summnding  atnictures 
are  unique. 

By  offering  and  oondscting  preblast  or 
condition  surveys  for  people  who  are  or  will 
be  subjected  to  the  adverse  vibrations  from 
blasting,  a  coal  company  has  a  cfaanoe  to  let 
the  public  know  who  they  are.  that  they  are 
concerned  about  the  feelings  of  flie  public, 
and  are  taking  or  planning  to  take  aD 
necessary  steps  to  prevent  damage  to  homes. 
When  the  preblast  or  condition  survey  is 
conducted  it  is  often  the  best  opportunity  to 
let  the  public  know  what  is  to  be  expected 
from  the  mining  operation.  Such  requirements 
could  be  beneficial  to  residents  and  industry 
alike  since  it  cooW  (1)  reqaire  surveys  where 
low  frequency  vibrations  sre  a  problem,  (2) 
more  effectively  alert  the  public  as  to  its 
rights  to  a  preblast  or  coadition  survey  in 
particular  problem  situations,  (3)  protect  coal 
companies  from  unsubstantiated  damage 
claims,  and  (4)  the  smvey  report  would 
determine  tbe  condition  of  the  dweUng  or 
structure  and  alert  the  regulatory  authority  of 
the  presence  of  fragile  conditions. 

Recalling  the  intent  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  the 
regulatory  authority  must  provide  positive 
protection  against  damage  to  public  or 
private  property.  It  is  clear  that  the 


possibility  of  actual  damage  is  dependent  not 
only  on  the  peak  particle  velocity,  bat  also  on 
the  frequency  content  af  that  vftwatien,  en 
the  type  of  terrain  oriacfc  i^poa  oAidi  the 
stntctnre  stands  and  •■  Ike  local  fHlaiic 
conditions.  It  is  also  depeitdent  on  the  type  of 
structure,  the  height  of  the  structure,  the 
natural  frequency  of  the  structure,  and  of 
course,  on  ^e  state  of  repafr-or-disrepair-of 
the  stracture.  Even  when  that  strecture  can 
be  said  to  be  in  a  good  state  of  lepolr.  it 
might  also  be  that  it  is  eUL  I^Gtof*  eodi  oe 
this  dicUte  special  considtoraWoMs.  perfaaipa 
specific  velocity  limitatians-Theprefalaat 
survey  or  condition  survey  report  should 
include  recommendations  for  whatever 
changes  are  needed  to  prevent  Uastfaig 
damage. 

S  817.67    Use  of  explosives:  Control  of 
adverse  effects. 

(a)  General  reqinrements.  Blastios  ihaQ  be 
conducted  to  prevent  injury  to  persona, 
damage  to  public  or  private  property  outside 
the  permit  area,  adverse  impacts  on  any 
underground  mine,  and  change  in  tbe  connM'^ 
channel  or  availability  of  surface  or  ground 
water  outside  die  permit  area. 

(b)  Airblast— (1)  Lhnits.  (i)  Airblast  shall  be 
controlled  so  that  It  does  not  exceed  the 
maximum  limits  listed  below  at  the  location 
of  any  dwelling,  public  buikliag.  school 
church,  or  community  of  institutional  building 
outside  the  permit  area,  except  as  provided  in 
paragraph  (e)  of  this  section. 
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(ii)  If  necessary  to  prevent  damage,  the 
regulatory  authority  may  specify  lower 
maximum  allowable  airblast  levels  than 
those  of  subsection  (b)(l)(i)  of  this  section  for 
use  in  the  vicinity  of  a  specific  blasting 
operation. 

(2)  Monitoring,  (i)  Airblast  shaU  be 
monitored  and  recorded  by  the  operator  for 
each  blast  to  ensure  compliance  with  the 
airblast  standards,  (ii)  The  regulatory 
audiority  may  require  an  operator  to  conduct 
additional  airblast  measurements  of  blaato 
and  may  specify  the  locations  at  which  snch 
measorements  are  taken,  (iii)  The  measuring 
systems  used  shall  have  an  upper-end  flat- 
frequency  response  of  at  least  200  Hz. 

(c)  Flyrock.  Flyrock  traveling  in  the  air  or 
along  the  gromid  shall  not  be  cast  from  the 
blasting  site. 

(1)  More  than  one-half  the  distance  to  fte 
nearest  dwelling  or  other  occapied  stnictaiv; 

(2)  Beyond  the  aiaa  of  coDtrol  required 
under  {  «l7M\cY  or 

(3)  Beyond  tbe  permit  boundary. 

(d)  Ground  vibration — (1)  CeneraL  In  all 
blasting  operations,  except  as  otherwise 
authorized  in  paragraph  (ej  of  this  section, 
the  maxinram  ground  vibration  shall  not 
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exceed  the  values  approved  by  the  regulatory 
authority.  The  maximum  ground  vibration  for 
protected  structures  listed  in  paragraph 
(d)(2)(t)  of  this  section  shall  be  established  in 
accordance  with  either  the  maximum  peak- 
particle-velocity  limits  of  section  (d)(2).  the 
blasting-level  chart  of  subsection  (d)(3)  of  this 
section,  or  by  the  regulatory  authority  under 
subsection  (d)(4)  of  this  section.  All 
structures  in  the  vicinity  of  the  blasting  area, 
not  listed  in  subsection  (d)(2)(i)  of  this 
section,  such  as  water  towers,  pipelines  and 


other  utilities,  timnels,  dams,  impoundments, 
and  underground  mines  shall  be  protected 
from  damage  by  establishment  of  a  maximum 
allowable  limit  on  the  ground  vibration, 
submitted  by  the  operator  and  approved  by 
the  regulatory  authority  before  the  initiation 
of  blasting. 

(2)  Maximum  peak  particle  velocity.  (!)  The 
maximum  peak  particle  velocity  shall  not 
exceed  0.50  inch  per  second  at  the  location  of 
any  dwelling,  public  building,  school,  church 
or  commercial  or  institutional  building,  (ii)  A 


seismographic  record  shall  be  provided  for 
each  blast.  Ground  vibration  shall  be 
measured  as  the  particle  velocity.  Particle 
velocity  shall  be  recorded  in  three  mutually 
perpendicular  directions.  The  maximum 
allowable  peak  particle  velocity  shall  apply 
to  each  of  the  three  measurements. 

(3)  Blasting-level  chart,  (i)  An  operator  may 
use  the  ground-vibration  limits  in  Figure  1  to 
determine  the  maximum  allowable  ground 
vibratioit 
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Figure  1.  Alternative  blasting  level,  criteria. 

(Source:   Bureau  of  Mines  RI8507  Appendix  B) 
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(ii)  If  the  rigure  1  limits  are  used, 
seismographic  record  including  both  particle 
velocity  and  vibration-frequency  levels  shall 
be  provided  for  each  blast.  The  Method  for 
the  analysis  of  the  predominant  frequency 
contained  in  the  blasting  records  shall  be 
approved  by  the  regulatory  authority  before 
application  of  this  alternative  blasting 
criterion. 

(4)  The  maximum  allowable  ground 
vibration  shall  be  reduced  by  the  regulatory 
authority  beyond  the  limits  otherwise 
provided  by  this  sectoa  if  determined 
necessary  to  provide  damage  protection  of  if 
so  recommended  in  any  preblast  or  condition 
survey  report  provided  pursuant  to  §  817.62. 

(5)  The  regulatory  agency  may  require  an 
operator  to  conduct  additional  seismic 
monitoring  of  blasts  and  may  specify  the 
location  at  which  the  measurements  are 
taken  and  the  degree  of  detail  necessary  in 
the  measurement. 

(6)  AO  blasts  shall  be  monitored  at  the 
location  of  the  dwelling,  public  building, 
school,  church,  or  community  or  institutional 
building  that  is  located  nearest  to  the  blast 
and  which  the  operator  does  not  own.  Other 
locations  may  be  approved  if  it  is  not 
possible  to  locate  the  seismograph  at  the 
afore-mentioned  location. 

(e)  The  maximvun  airblast  and  ground- 
vibration  standards  of  paragraphs  (b)  and  (d) 
of  this  section  shall  not  apply  at  the  following 
locations: 

(1)  At  structure  owned  by  the  permittee 
and  not  leased  to  another  person, 

(2)  At  structures  owned  by  the  permittee 
and  leased  to  another  person,  if  a  written 
waiver  by  the  lessee  is  submitted  to  the 
regulatory  authority  before  blasting. 

SUPPORTING  FACTS  FOR  AMENDMENTS 
TO  §818.67 

Public  Law  95-67  the  "Surface  Mining 
Control  and  Reclamation  Act  of  1977"  Section 
507.  Permit  application  requirements  (g) 
states  "Each  applicant  for  a  surface  coal 
mining  and  reclamation  permit  shall  submit 
to  the  regulatory  authority  as  part  of  the 
permit  application  a  blasting  plan  which  shall 
outline  the  procedures  and  standards  by 
which  the  operator  v^U  meet  the  provisions 
of  section  S15(b)(15)."  Section  515(b)(15) 
states  in  part  "insure  that  explosives  are  used 
only  in  accordance  with  existing  State  and 
Federal  law  and  the  regulations  promulgated 
by  the  regulatory  authority,  which  shall 
include  provisions  to  (C]  limit  the  type  of 
explosives  and  detonating  equipment,  the 
size,  the  timing  and  frequency  of  blasts  based 
upon  the  physical  conditions  of  the  site  so  as 
to  prevent  (i)  injury  to  persons,  (ii)  damage  to 
public  or  private  property  outside  the  permit 
area,  (iii)  adverse  impacts  on  any 
underground  mine,  and  (iv)  change  in  the 
course,  channel,  or  availability  of  ground  or 
surface  water  outside  the  permit  area." 

Two  adverse  effects  of  blasting  are  airblast 
and  ground  motion.  The  regulatory  authority 
approves  the  standards  that  the  operator  will 
have  to  comply  with.  Surface  mining 
operations  damage  the  property  of  citizens 
and  create  hazards  dangerous  to  life  and 
property  by  degrading  the  quality  of  life  in 
local  communities.  How  does  the  regulatory 
authority  know  if  people  are  being  injured  or 


damage  is  being  done  to  public  or  private 
property  if  the  operator  isn't  required  to 
monitor  their  blasting?  Why  do  we  have 
compliance  limits  if  operators  are  not 
required  to  monitor  their  blasting?  Doesn't 
the  regulatory  authority  have  a  moral 
obligation  to  require  continuous  monitoring  to 
protect  the  homeowner  since  it  is  the 
regulatory  authority  that  approves  the 
standards  in  the  permit  that  allows  the 
operator  to  blast?  Since  homeowners  are 
almost  always  responsible  for  the  burden  of 
proving  that  their  health  or  property  has  been 
adversely  effected  by  a  surface  mining 
operation  continuous  airblast  and  seismic 
monitoring  should  be  mandatory  for  all 
operations.  Blasting  with  explosives  is  not  an 
exact  science  and  there  are  to  many 
unknown  factors.  Wouldn't  continuous 
airblast  and  seismic  monitoring  protect  the 
operator  from  unfounded  claims  and 
litigation  or  does  the  operator  have 
something  to  hide?  Citizens  do  not  trust  a 
coal  operator  to  honestly  Rll  out  the  blasting 
records.  Isn't  not  requiring  continuous 
airblast  and  seismic  monitoring  allowing  the 
fox  to  watch  the  hen  house  and  opening  the 
door  to  the  operator  to  falsify  blasting 
records?  Wouldn't  continuous  airblast  and 
seismic  monitoring  provide  the  operator  with 
data  he  could  use  to  evaluate  the  effects  of 
the  blasting  operation?  Wouldn't  continuous 
airblast  and  seismic  monitoring  allow  the 
regulatory  authority  to  have  immediate 
access  to  records  necessary  to  evaluate 
vibration  characteristics  when  investigations 
into  blasting  complaints  are  conducted?  The 
only  way  the  regulatory  authority  can 
determine  whether  a  problem  exists  is  to 
evaluate  airblast  and  seismic  data.  Without 
continuous  airblast  and  seismic  monitoring 
too  many  questions  remain  unanswered 
when  problems  arise  for  all  parties  involved, 
the  regulatory  authority,  the  operator,  and  the 
homeowner.  The  homeowner  is  the  victim  to 
this  situation. 

Existing  Federal  and  State  regulations 
pertaining  to  the  Use  of  explosives:  Control  of 
adverse  effects  are  not  adequate  to  protect 
society  and  the  environment  from  the  adverse 
effects  of  surface  coal  mining.  Recent  studies 
have  shown  that  frequency  has  a  very 
considerable  effect  on  the  possibility  of  blast 
vibration  damage.  The  current  blasting 
vibration  limits  are  based  on  quarry  blasting 
(limestone,  granite,  dense  rocks)  which  are 
characterized  by  high  particle  velocities  and 
high  frequency  waves.  This  is  not  the  case  for 
strip  mine  blasting  which  occurs  in  areas  of 
low-strength,  low-velocity  materials 
(alluvium,  conglomerates,  glacial  till,  poorly 
cemented,  and  inherently  weak  rock,  thick 
beds  of  various  soils  and  water-saturated 
sand)  which  are  characterized  by  low  particle 
velocity,  low  frequency,  long  duration 
vibrations  which  increases  the  structural 
response  and  damage  potential.  What  works 
at  high  frequencies  in  hard  massive  limestone 
may  not  work  at  lower  frequencies  typical  of 
coal  mine  overburden. 

The  Federal  Register  /  Vol.  4a  No.  46  / 
Tuesday,  March  8, 1963  /  Rules  and 
Regulations  page  9799  defmes  older  and 
modem  homes:  Older  homes  more  than  20 
years  old  with  construction  elements  such  as 
plaster-on-lath  interiors  and  deteriorated  or 


rigid,  easily  fractured  construction  material*. 
Modem  Homes  less  than  20  years  old  with 
gypsum-board  interiors,  reinforced  concrete 
or  concrete  masonry  unit  foundations,  and 
other  wood-frame  and  wood-clad  structure. 
Structural  response  varies  from  structure  to 
structure  and  within  each  structure.  The 
vibration  standards  do  not  address  structural 
response  which  is  the  homeowners  greatest 
concern.  Are  standards  set  to  protect  all 
structures  or  is  it  the  regulatory  authorities 
position  to  wait  to  see  if  damage  occurs 
before  deciding  what  vibrations  a  structtire 
can  withstand?  Who  determines  if  the 
property  at  risk  might  be  a  particularly 
vulnerable  building?  Many  mining  operations 
have  surrounding  neighbors  whose  homes  are 
older.  All  homes  require  protection. 

The  Office  of  Surface  Mining  chose  not  to 
adpl  the  Bureau  of  Mines  blasting  criteria  as 
published  in  RI 8507  and  then  included  it  in 
the  OfTice  of  Surface  Mining  Blasting 
Guidance  Manual  page  12a  Section:  Actual 
Blast  Damage  Criteria,  which  states 
"Practical  safe  criteria  for  blasU  that 
generate  low-frequency  ground  vibrations  are 
0.75  in/sec  for  modem  gypsumboard  houses 
and  0.50  in/sec  for  plaster  on  lath  inleriore. 
For  frequencies  above  40  Hz.  a  safe  particle 
velocity  maximum  of  2.0  in/sec  is 
recommended  for  all  houses."  Does  the 
regulatory  authority's  responsibility  Ue  with 
protecting  the  health  and  property  of  citizens 
livii\g  near  a  mine?  Without  effective 
regulations  that  contain  sound  technical 
parameters  regarding  blast  vibrations, 
structure  response,  and  damage  citizens  lives 
will  continue  to  be  devastated  as  damage 
continues  to  ocoir  to  their  homes. 

Bureau  of  Mines  Information  Circular/19e3, 
IC  8925,  by  Richard  A.  Dick,  Larry  R. 
Fletcher,  and  Dennis  V.  D' Andrea  states  on 
page  79  'Two  vibration  limits  are  important 
the  level  above  which  damage  is  likely  to 
occur  and  the  level  above  which  neighbora 
are  likely  to  complain.  There  is  no  precise 
level  at  which  damage  begins  to  occur.  The 
damage  level  depends  on  the  type,  condition, 
and  age  of  the  structure,  the  type  of  ground 
on  which  the  structure  is  built,  and  the 
frequency  of  the  vibration,  in  hertz.  Research 
completed  by  the  Bureau  of  Mines  in  the  late 
1970's  recommends  that  for  very  close-in 
construction  blasting,  where  the  frequency  ia 
above  40  Hz,  vibration  levels  be  kept  below  2 
In/ sec  to  minimize  damage.  However,  all 
mine  and  quarry  blast  vibrations,  and  those 
from  large  construction  jobs,  have 
frequencies  below  40  Hz.  For  these  blasts  it  is 
reconunended  that  the  vibration  level  be  kept 
below  0.75  In/sec  for  homes  of  modem, 
drywall  construction  and  below  0.50  in/sec 
for  older  homes  with  plaster-on-lath  walls. 
These  values  could  change  as  more  research 
is  done." 

Bureau  of  Mines  Report  of  Investigation/ 
1980  RI  8485  by  David  E.  Siskind.  Virgil  ]. 
Stachura,  Mark  S.  Sfagg,  and  John  W.  Kopp 
states  on  page  55  "Direct  measurement  of 
blast  damage  and  reanalysis  of  the  nine 
previous  studies  have  demonstrated  that  a 
stricter  safe  vibration  level  is  required  for 
low-frequency  situations.  In  addition,  the 
concept  of  a  threshold  for  the  most 
super^cial  types  of  damage  needs  to  be 
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reintroduced  in  the  light  of  the  late  data. 
Nonstructural  cracks  on  interior  walls  are  the 
most  sensitive  indicator^  of  blast  damage, 
and  have  a  threshold  level  (with  a  95-pct 
confidence  of  nondamage)  of  a75  in/sec 
Inclusion  of  the  Bureau's  shaker  tests  and  the 
Dvorak  blast  data  lowers  this  to 
approximately  0.05  in/sec  although  the 
shaker  tests  are  somewhat  suspect  since  they 
produce  only  localized  vibrations  and  last 
longer  than  blasts.  This  lower  criterion  is 
applicable  to  sensitive  residential  structures 
(plaster  interior  walls),  superficial  damage 
(hairline  plaster  cracks],  and  low-frequency 
ground  vibrations  (structure  on  soft  ground  or 
thick  overburden,  and/or  at  long  distances). 
Wallboard  (gypsum  Drywall)  is  more  damage 
resistant  than  plaster  by  a  factor  of 
approximately  two,  and  as  previously 
discussed  the  high-frequency  damage 
threshold  is  considrably  higher  (2  to  3  in/ 
sec)." 

Bureau  of  Mines  Report  of  Investigations/ 
1980  RI  8507  by  David  E.  Siskind.  Mark  S. 
Stagg,  )ohn  W.  Kopp,  and  Charles  H. 
Dowding  states  on  pages  58  and  59  "Safe 
vibration  levels  for  blasting  are  given  in  table 
13,  being  defined  as  levels  unlikely  to 
produce  interior  cracking  or  other  damage  in 
residences.  Implicit  in  these  values  are 
assumptions  that  the  structures  are  cited  on  a 
firm  foundation,  do  not  exceed  2  stories,  and 
have  the  dimensions  of  typical  residences, 
and  that  the  vibration  wave  trains  are  not 
longer  than  a  few  seconds."  Also.  "The 
almost-constant  particle  velocities  for  the 
lower  damage  probabilities  of  2  and  1  pet 
strongly  suggest  that  the  0.50  in/sec  level  will 
provide  protection  from  blast  damage  in  >95 
pet  of  the  cases.  The  damage  probabilities 
realistically  refer  to  numbers  of  homes  being 
affected  by  a  given  shot  rather  than  the 
number  of  shots  required  to  damage  a  single 
home.  This  results  from  the  much  wider 
variation  of  damage  susceptibilities  among 
structures  with  various  degrees  of  prestrain 
as  compared  with  a  time-dependent 
susceptibility  for  ■  given  structure. 
Additional  work  on  fatigue  and  special  soil 
and  foundation  types  may  later  justify  stricter 
criteria."  Also.  "Data  are  insufHcient  for  a 
thorough  analysis  of  the  damage  potentials  in 
structures  of  various  construction  types." 


Tabi^  13.— Safe  Levels  of  Bi^sting 
Vibrations  for  Residential  Type 
Structures 
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■  All  spectral  peaks  vntfim  6  dB  (50  pet)  arnplitude 
at  the  predonMwnt  frequency  must  be  anatyzed. 

Also.  "The  safest  approach  is  to  consider 
the  low-frequency  part  of  the  time  history 
separately,  and  where  it  is  below  40  Mz.  use 
the  0.75  in/sec  or  0.50  in/sec  criteria."  Also. 
"Particle  velocity  is  the  most  practical 
descriptor  for  regulating  the  damage  potential 
for  a  class  of  structures  with  well-deHned 
response  characteristics  (e.g..  single-family 
residences)."  Also,  damage  potentials  for 
low-frequency  blasts  (<40  Hz)  are 
considerably  higher  than  those  for  higher 
frequency  blasts  (>40  Hz),  with  the  latter 
often  produced  by  close-in  construction  and 
excavation  blasts."  Also.  "Practical  safe 
criteria  for  blasts  that  generate  low- 
frequency  ground  vibrations  are  0.75  in/sec 
for  modem  gypsumboard  houses  and  0.50  in/ 
sec  for  plaster  on  lath  interiors.  For 
frequencies  above  40  Hz,  a  safe  particle 
velocity  maximum  of  2.0  in/sec  is 
recommended  for  all  houses." 

The  Bureau  of  Mines  criteria  is  needed 
until  additional  work  on  fatigue,  special  soil 
and  foundation  types,  effects  of  cast  blasting 
on  structural  response,  effects  of  blasting  on 
abandoned  underground  workings,  damage 
potentials  in  structures  of  various 
construction  types  may  later  justify  stricter 
criteria. 

The  coal  industry's  supporting  consultancy 
which  makes  its  livelihood  off  the  industry 
are  users  of  the  Bureau  of  Mines  research 
published  in  RI  8507.  They  have  adopted  it 
into  their  seismograph  reports  and  sales 


literature,  and  use  it  to  show  that  good 
practices  are  being  followed. 

The  eight  milHsecond  criteria,  as  it  is 
commonly  called,  originated  with  a  Bureau  of 
Mines  study  conducted  in  1962  by  a 
researcher  named  Duvall.  This  study  dealt 
with  construction  and  quarry  blasting.  Duvall 
found  that  if  explosive  charges  were 
separated  in  time  by  at  least  8  milliseconds, 
the  individual  ground  vibration  pulses  caused 
by  the  detonation  of  the  charges  may  be 
considered  separate  and  should  preclude  the 
occurrence  of  constructive  interference  and 
unreasonably  high  ground  vibrations.  The 
researchers  found  a  correlation  with  charge 
separation  and  resulting  ground  vibration 
levels  and  based  on  their  data  recommended 
that  8  milliseconds  (ms)  be  used  a  minimum 
separation  between  explosive  charges.  Since 
1962  little  research  has  done  to  substantiate 
the  validity  of  the  8  ms  criteria  for  different 
types  of  blasting.  This  study  on  construction 
and  quarry  blasting  produced  ground 
vibrations  of  high  particle  velocities  and  high 
frequencies.  This  is  not  the  case  where  low- 
strength,  low  velocity  materials  are  found  in 
old  stream  and  lake  beds  and  hydraulically 
fllled  ground  as  found  at  strip  mine 
operations  where  severe  structural  responses, 
long  duration  wave  trains,  low  frequencies, 
and  abnormally  large  strains  (or 
displacements]  often  result.  Recent  research 
by  the  Bureau  of  Mines  has  found  that  the  8 
ms  minimum  time  separation  for  independent 
charges  appears  insuffciently  long  for  low- 
frequency  sites  and  should  not  be  used  in 
cases  of  vibrations  with  dominant 
frequencies  below  about  10  Hz.  The  8  ms 
criterion  is  not  very  useful  when  you  have  a 
low-frequency  problem.  Explosive  users  and 
related  professionals  have  also  made  this 
finding. 

When  citizens  who  are  adversely  affected 
by  a  surface  mine  operation  know  that  tax 
dollars  are  being  spent  on  research,  these 
citizens  expect  the  Hndings  of  these  research 
projects  to  be  put  into  effect  so  that  they  do 
not  have  to  bear  an  unreasonable  personal 
cost  when  their  health  or  property  are 
threatened. 

[FR  Doc.  89-28459  Filed  12-5-89;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

National  Conservation  Review  Group; 
Meeting 

agency:  Agricultural  Stabilization  and 
ConservaUon  Service  (ASCS).  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Conservation 
Review  Group  will  meet  to  consider 
recommendations  from  State  and 
County  Conservation  Review  Groups 
with  respect  to  the  operational  feattires 
of  the  Agricultural  Conservation 
Program  (ACP],  the  Emergency 
Conservation  Program  (ECP).  and  the 
Forestry  Incentives  Program  [FTP). 
Comments  and  suggestions  will  be 
received  from  the  public  concerning 
these  conservation  and  environmental 
programs  administered  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS). 
DATES:  Meeting  Date:  December  19, 
1989. 

addresses:  Meeting  Location:  Room 
5066  South  Building,  U.S.  Department  of 
Agiculture,  14th  and  Independence 
Avenue  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Con3er\'ation  Programs  and 
Automation  Branch,  Conservation  and 
Environmental  Protection  Division, 
ASCS,  U.S.  Department  of  Agiculture, 
Room  4723,  South  Building,  Washington. 
DC  20013,  202-447-7333. 
SUPPLEMENTARY  INFORMATION:  The 
National  Conservation  Review  Group 
meeting  is  scheduled  to  be  held  from 
9:00  a.m.  to  12:00  noon  on  December  19, 
1989.  in  Room  5066  South  Building.  U.S. 
Department  of  Agriculture.  Washington, 
DC.  Meeting  sessions  will  be  open  to  the 
public.  The  agenda  will  include 
consideration  of  State  and  County 
Review  Group  reconmiendations  for 
changes  in  the  administrative 


procedures  and  policy  guidelines  of  the 
ACP.  ECP  and  FTP.  An  opportunity  will 
be  provided  for  the  public  to  present 
comments  at  the  meeting  on  these 
conservation  and  environmental 
programs  administered  by  ASCS. 
Because  of  time  constraints  and 
anticipated  participation  from  interested 
individuals  and  groups,  comments  will 
be  limited  to  not  more  than  5  minutes. 
Individuals  or  groups  interested  in 
making  recommendations  may  also 
make  them  in  writing  and  submit  them 
to  Chief.  Conservation  Programs  and 
Automation  Branch,  Conservation  and 
Environmental  Protection  Division. 
ASCS,  U.S.  Department  of  Agriculture. 
Room  4723-S,  Washington,  DC  20013. 
The  meeting  may  also  include 
discussion  of  current  procedures, 
criteria,  and  guidelines  relevant  to  the 
implementation  of  these  programs. 

Because  of  the  limitations  of  space 
available,  persons  desiring  to  attend  the 
meeting  should  call  Mr.  Vincent  Grimes 
(202)  447-7333  to  make  reservations. 

Signed  at  Washington,  DC  on  November 
30,1989. 
John  A.  Stevenson, 

Acting  Administrator,  AgricuHuraJ 
Stabilization  and  Conservation  Service. 
[FR  Doc.  8»-28458  Filed  12-5-89;  8:45  am] 
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Forest  Service 

Nursery  Pest  Management  Activities, 
Including  ttie  Control  of  Unwanted 
Vegetation,  Diseases,  Insects  and 
other  Animals  in  ttie  J.W.  Tourney 
Nursery,  Ottawa  National  Forest, 
Gogebic  County,  Ml 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 


SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  Nursery  Pest 
Management  Activities  at  the  J.W. 
Toumey  Nursery,  Watersmeet, 
Michigan.  The  proposed  action  is  to 
control  unwanted  vegetation,  disease, 
insects  and  animals  in  the  J.W.  Toumey 
Nursery.  The  nursery  management 
activities  that  require  controls  include 
the  cover  crop,  seed  pre-treatment 
nursery  seedbed  preparation,  sowing, 
seedling  growth  from  germination  to 
lifting,  and  seedbed  storage.  The  control 
methods  under  consideration  include 


biological,  chemical,  manual, 
mechanical  techniques,  and  a 
combination  of  these  techniques  In  an 
integrated  pest  management  strategy. 
The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  The  agency  also  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
December  29, 1989. 

ADDRESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  David  H.  Morton.  USDA 
Forest  Service,  Ottawa  National  Forest, 
East  U.S.  2,  Ironwood.  Michigan  49938. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Nursery 
Manager,  J.W.  Toumey  Nursery,  USDA 
Forest  Service,  Ottawa  National  Forest 
P.O.  Box  445.  Watersmeet  Michigan 
49969.  (906)  358-4523. 

SUPPLEMENTARY  INFORMATION:  In 

preparing  the  EIS,  the  Forest  Service 
will  identify  and  consider  a  range  of 
alternative  pest  management  strategies 
for  this  project.  One  of  those  is  no 
action.  This  means  that  pest 
management  is  not  done.  Other 
alternatives  will  consider  a  range  of 
methods  for  the  control  of  unwanted 
vegetation,  diseases,  insects  and  other 
animals  in  the  J.W.  Toumey  Nursery. 
The  methods  under  consideration 
include  biological,  chemical  manual 
mechanical  techniques,  and  a 
combination  of  these  techniques  in  an 
integrated  pest  management  strategy. 
The  activities  that  require  controls 
include  the  cover  crop,  seed  pre- 
treatment  nursery  seedbed  preparation, 
sowing,  seedling  growth  from 
germination  to  lifting  and  seedling 
storage. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal  State,  and  local  agenciee 
and  other  individuals  or  organizations 
interested  in  or  affected  by  the  proposed 
project  TUs  input  will  be  used  in 
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preparation  of  the  draft  EIS.  The  scoping 
process  includes: 

1.  Identifying  the  issues  and  determining 
the  significant  issues  to  be  considered  and 
analyzed  within  the  EIS. 

2.  Determining  the  effective  use  of  time  and 
money  in  conducting  the  analysis. 

3.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives,  (i.e.  direct,  indirect,  and 
cumulative  effects,  and  connected  actions). 

4.  Determining  potential  cooperating 
agencies. 

5.  Identifying  groups  or  individuals 
interested  or  affected  by  the  decision. 

David  H.  Morton,  Forest  Supervisor, 
Ottawa  National  Forest  Ironwood, 
Michigan,  is  the  responsible  official. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June,  1990.  At  that 
time,  EPA  will  publish  in  the  Federal 
Register  a  Notice  of  Availability  of  the 
draft  EIS. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
Notice  of  Availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
project  participate  at  that  time. 
Comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  They  may  address 
the  adequacy  of  the  statement  or  the 
merit  of  the  alternatives  discussed  (see 
The  Council  on  Enviroimiental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1303.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  will  alert  an  agency  to 
the  reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  December,  1990.  In  the  final  EIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  and  responses  received 
(40  CFR  1503.4).  The  responsible  official 
will  consider  the  comments,  responses. 


environmental  consequences  discussed 
in  the  draft  EIS,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  project.  The 
responsible  official  will  document  the 
decision  and  the  reasons  for  the 
decision  in  the  Record  of  Decision.  That 
decision  will  bo  subject  to  appeal  under 
36  CFR  part  217. 

Dated:  November  30, 1989. 
David  H.  Moiton, 
Forest  Supervisor. 
[FR  Doc.  89-28480  Filed  12-5-«9;  8:45  am] 

nUJNO  CODE  340»-11-ll 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

[Docket  Na  91043-92431 

Foreign  Availability  Assessment; 
Initiation  of  an  Assessment  on  High 
Purity  Polycrystalline  Silicon 

agency:  Office  of  Foreign  Availability, 

Bureau  of  Export  Administration. 

Commerce. 

.ACTION:  Notice  of  initiation  of  an  ' 

assessment  with  a  request  for 

comments. 

SUMMARY:  Pursuant  to  the  receipt  of  an 
allegation  of  foreign  availability,  the 
Office  of  Foreign  Availability  (OFA)  is 
initiating  an  assessment  to  investigate 
the  foreign  availability  of  high  purity 
polycrystalline  silicon.  OFA  is  also 
seeking  public  comments  on  the  foreign 
availability  of  high  purity 
polycrystalline  silicon. 
DATE:  The  period  for  submission  of 
information  will  close  jEmuary  5. 1990. 
ADDRESSES:  Submit  information  relating 
to  the  allegation  of  foreign  availability 
to:  Dr.  Irwin  M.  Pikus,  Office  of  Foreign 
Availability,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  SB701, 14th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Record  Inspection  Facility, 
Room  4886,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Jo-Anne  A.  Jackson,  Office  of 
Foreign  Availability,  Department  of 
Commerce,  Washington,  DC  20230. 
Telephone:  (202)377-5953. 
SUPPLEMENTARY  INFORMATION:  Under 
sections  5(f)  and  (h)  of  the  Export 
Administration  Act  of  1979.  as  amended. 


the  Office  of  Foreign  Availability  (OFA) 
assesses  claims  of  foreign  availability. 
Part  791  of  the  Export  Administration 
Regulations  (EAR)  establishes  the 
procedures  and  criteria  for  initiating  and 
reviewing  claims  of  foreign  availability 
on  items  controlled  for  national  security 
reasons. 

Pursuant  to  sections  5(f)  (3)  and  (9)  of 
the  EAA.  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
OFA  is  publishing  this  notice: 

On  12  September  1989,  OFA  accepted 
for  filing  an  allegation  of  foreign 
availability  for  high  purity 
polycrystalline  silicon,  which  is 
controlled  for  national  security  reasons 
under  Export  Control  Commodity 
Number  (ECCN)  1757 A(f). 

After  determining  that  we  had 
received  a  completed  submission 
claiming  foreign  availability  for  high 
purity  polycrystalline  silicon,  and  that  it 
was  supported  by  reasonable  evidence 
addressing  the  established  criteria,  the 
Office  of  Foreign  Availability  initiated 
an  assessment  on  12  September  1989. 
Consistent  with  the  requirements  of  the 
EAA.  the  Department  intends  to  publish 
in  the  Federal  Register  the  results  of  the 
assessment  by  12  February  1990. 

To  assist  the  Department  in  assessing 
the  claim,  the  Office  of  Foreign 
Availability  will  receive  any  information 
regarding  the  foreign  availability  of  high 
purity  polycrystalline  silicon.  A  person 
wishing  to  submit  relevant  information 
relating  to  this  claim  may  submit  it  to 
the  Office  of  Foreign  Availability  of  the 
Department  of  Commerce. 

The  following  types  of  information 
would  be  of  use: 
— The  names  and  locations  of  the  non- 

U.S.  sources; 
— Key  attributes  and  characteristics  of 

the  items  on  which  quality 

comparisons  may  be  made; 
—The  non-U.S.  sources'  production 

quantitites  and/or  sales; 
— An  estimate  of  market  demand  and  of 

the  economic  impact  of  the  control; 

and 
— Information  supporting  the 

proposition  that  the  foreign  item  is  in 

fact  available  to  the  country  or 

countries  for  which  foreign 

availability  is  alleged. 

Such  relevant  information  may 
include,  but  is  not  limited  to:  foreign 
manufacturers'  catalogues,  brochures, 
articles  from  reputable  trade 
publications,  photographs,  and 
depositions  based  upon  eyewitness 
accounts.  Supplement  No.  1  to  part  791 
provides  additional  examples  of 
evidence  that  would  be  helpful  to  the 
investigation. 
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The  Office  of  Foreign  Availability  will 
carefully  and  fully  consider  all 
information  received.  The  Office  will 
use  information  received  to  supplement 
other  information  to  evaluate  the  claim 
of  foreign  availability. 

The  ]5epartment  will  also  accept 
comments  or  information  accompanied 
by  a  request  that  part  or  all  of  the 
material  be  treated  confidentially 
because  of  its  proprietary  nature  or  for 
any  other  reason.  The  information  for 
which  confidential  treatment  is 
requested  should  be  submitted  to  the 
Bureau  of  Export  Administration  (BXA) 
separate  from  any  non-confidential 
information  submitted.  The  top  of  each 
page  should  be  marked  with  the  term 
"Confidential  Information."  The  Bureau 
of  Export  Administration  will  either 
accept  tjie  submission  in  confidence,  or 
if  the  submission  fails  to  meet  the 
standards  for  confidential  treatment, 
will  return  it.  A  non-confidential 
summary  must  accompany  such 
submissions  of  confidential  information. 
The  summary  will  be  made  available  for 
public  inspection. 

Information  accepted  by  the  Bureau  of 
Export  Administration  as  privileged 
under  section  (b)(3)  or  (4)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(3)  and  (4))  will  be  kept 
confidential  and  will  not  be  available 
for  public  inspection,  except  as 
authorized  by  law. 

Communications  between  agencies  of 
the  United  States  Government  and 
foreign  governments  will  not  be  made 
available  for  public  inspection. 

All  other  information  relating  to  the 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  written  comments. 
Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 

The  public  record  of  information 
received  on  the  allegation  for  foreign 
availability  will  be  maintained  in  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4886, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington.  DC  20230.  Records  in  this 
facility,  including  written  pubhc 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo,  Bureau  of  Export 


Administration.  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

Because  of  the  strict  statutory  time 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 
submission  of  relevant  information  will 
close  30  days  from  the  date  of 
publication.  The  Department  will 
consider  all  information  received  before 
the  close  of  the  comment  period  in 
developing  the  assessment.  Information 
recieved  after  the  end  of  the  period  will 
be  considered  if  possible,  but  its 
consideration  cannot  be  assured. 
Accordingly,  the  Department  encourages 
persons  who  wish  to  provide 
information  related  to  this  allegation  of 
foreign  availability  to  do  so  at  the 
earhest  possible  time  to  permit  the 
Department  the  fullest  consideration  of 
the  information. 

Dated:  November  30, 1989. 
James  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc  89-28469  Filed  12-5-«9;  8:45  am) 
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[Docket  No.  91044-9244] 

Foreign  Availability  Assessment; 
Initiation  of  an  Assessment  on 
Polycrystalline  Silicon  Rods  and 
Chunks 

agency:  Office  of  Foreign  Availability, 
Bureau  of  Export  Admiitistration, 
Commerce. 

ACTION:  Notice  of  initiation  of  an 
assessment  with  a  request  for 
conunents. 

SUMMARY:  Pursuant  to  the  receipt  of  an 
allegation  of  foreign  availability  under 
S  791.4  of  the  Export  Administration 
Regulations,  the  Office  of  Foreign 
Availability  is  initiating  an  assessment 
to  investigate  the  foreign  availability  to 
Poland  of  polycrystalline  silicon  rods 
and  chunks.  'The  Office  of  Foreign 
Availability  is  also  seeking  public 
comments  on  the  foreign  availability  to 
proscribed  countries  to  polycrystalline 
sihcon  rods  and  chunks. 
DATE:  The  period  for  submission  of 
information  will  close  January  5. 1990. 
addresses:  Submit  information  relating 
to  the  allegation  of  foreign  availability 
to:  Dr.  Irwin  M.  Pikus.  Office  of  Foreign 
Availability,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  SB701, 14th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20230. 


The  pubUc  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Record  Inspection  Facility, 
Room  4886,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Jo-Anne  A.  Jackson,  Office  of 
Foreign  Availability,  Department  of 
Commerce,  Washington,  DC  20230, 
Telephone:  (202)  377-5953. 
SUPPLEMENTARY  INFORMATION:  Under 
sections  5  (f)  and  (h)  of  the  Export 
Administration  Act  of  1979,  as  amended, 
the  Office  of  Foreign  Availability  (OFA) 
assesses  claims  of  foreign  availability. 
Part  791  of  the  Export  Administration 
Regulations  (EAR)  establishes  the 
procedures  and  criteria  for  initiating  and 
reviewing  claims  of  foreign  availability 
on  items  controlled  for  national  security 
reasons. 

Pursuant  to  sections  5(f)  (3)  and  (9)  of 
the  EAA,  as  amended  by  the  Omnibus 
Trade  and  Competitiveness  Act  of  1968, 
OFA  is  publishing  this  notice. 

On  5  September  1989,  OFA  accepted 
for  filing  an  allegation  of  foreign 
availability  for  polycrystalline  silicon 
rods  and  diunks  in  connection  with  a 
denied  export  license  to  Poland  per 
S  791.4  of  the  EAR.  This  item  is 
controlled  for  national  security  reasons 
under  Export  Contrdl  Commodity 
Number  (ECCN)  1757A(f). 

After  determining  that  we  had 
received  a  completed  submission 
claiming  foreign  availability  to  Poland 
for  specific  shipments  of  polycrystalline 
silicon  rods  and  chunks,  and  that  it  was 
supported  by  reasonable  evidence 
addressing  the  established  criteria,  the 
Office  of  Foreign  Availability  initiated 
an  assessment  on  5  September  1989. 
Consistent  with  the  requirements  of  the 
EAA,  the  Department  intends  to  publish 
in  the  Federal  Register  the  results  of  the 
assessment  by  5  February  1990. 

To  assist  the  Department  in  assessing 
the  claim,  the  Office  of  Foreign 
Availability  will  receive  any  information 
regarding  the  foreign  availabiUty  to 
proscribed  countries  of  polycrystalline 
silicon  rods  and  chimks.  A  person 
wishing  to  submit  relevant  information 
relating  to  this  claim  may  submit  it  to 
the  Office  of  Foreign  Availability  of  the 
Department  of  Commerce. 

The  following  types  of  information 
would  be  of  use: 
— ^The  names  and  locations  of  non-U.S. 

sources; 
—Key  attributes  and  characteristics  of 

the  items  on  which  quality 

comparisons  may  be  made; 
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— ^The  BOQ-U^.  sources'  prodiKtioa 

quaatitles  andjar  tales: 
— An  estimate  of  market  demand  and  of 

the  eooDomic  impact  of  the  cootrok 

and 
— Information  supporting  the 

proposition  that  the  foreign  item  is  in 

fact  available  to  the  country  or 

counthes  for  which  foreign 

availability  is  alleged. 

Such  relevaat  inionnation  may 
include,  but  is  not  limited  to:  foreiga 
manufacturers'  catalo^es,  brochures, 
articles  from  reputable  trade 
publications,  photographs,  and 
depositions  based  upon  eyewitness 
accounts.  Supplement  No.  1  to  part  791 
provides  additional  examples  of 
evidence  that  would  be  helpful  to  the 
investigation. 

The  Office  of  Foreign  Availability  wiD 
carefally  and  fully  consider  all 
information  received.  The  Office  will 
use  information  received  to  supplement 
other  information  to  evaluate  Uie  claim 
of  foreign  availability. 

The  Department  will  also  accept 
comments  or  Information  accompanied 
by  a  request  that  part  or  all  of  the 
material  be  treated  confidentially 
because  of  its  propriety  natiu'e  or  lor 
any  other  reason.  The  information  for 
which  confidential  treatment  is 
requested  should  be  submitted  to  the 
Bureau  of  Export  Administration  (BXA) 
separate  from  any  non-confidential 
information  submitted.  The  top  of  each 
page  should  be  marked  with  the  term 
"Confidential  Information".  TTie  Bureau 
of  Export  Administration  will  either 
accept  the  submission  In  confidence,  or 
if  the  snbmiseion  fails  to  meet  the 
standards  for  confidential  treatment 
will  return  ft  A  non-confidential 
summary  must  accompany  such 
submissions  of  confidential  information. 
The  simimary  will  be  made  available  for 
public  inspection. 

Infonuation  accepted  by  the  Bureau  of 
Export  Administration  as  privileged 
under  section  (b)  (3)  or  (4)  of  the 
Freedom  of  Information  Act  (5  U.S.C 
552(b)  (3)  and  (4])  will  be  kept 
confidential  and  wiQ  not  be  available 
for  public  inspection,  except  as 
authorized  by  law. 

Comnnmications  between  agencies  of 
the  United  States  Government  and 
foreign  governments  will  not  be  made 
available  for  public  inspection. 

All  other  information  relating  to  Ae 
notice  wiD  be  a  matter  of  pubUc  record 
and  will  be  available  for  public 
inspection  and  copying.  In  the  mterest  of 
accuracy  and  completeness,  the 
Department  requires  written  comiaents. 
Oral  comments  must  be  foJbwed  by 
written  memoranda,  which  will  also  be 


a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 

The  public  record  of  information 
rec«v«i  on  the  allegatiao  for  loreiga 
availability  will  be  maintained  in  the 
Bureaa  of  Export  Administration's 
Freedom  of  Informatitm  Records 
Inspection  Facility,  Room  4886, 
Department  of  Conunaroe.  14di  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  2023a  Records  in  this 
facility,  including  written  public 
coHunents  and  memoranda  soramarizii^ 
the  substance  of  oral  conununications, 
may  be  inspected  aad  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Codie  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo,  Bureau  of  Export 
Administration,  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

Because  of  the  strict  statutory  time 
limitatioos  in  which  Commerce  must 
make  its  determination,  the  period  for 
submission  of  relevant  information  will 
close  30  days  from  the  date  of 
publication.  The  Department  will 
consider  all  information  received  before 
the  close  of  the  comment  period  in 
developing  the  assessment.  Information 
received  after  the  end  of  the  period  will 
be  considered  if  possible,  but  its 
consideration  cannot  be  assured. 
Accordingly,  the  Department  encourages 
persons  who  wish  to  provide 
information  related  to  this  allegation  of 
foreign  availability  1o  do  so  at  the 
earliest  possible  time  to  permit  the 
Department  the  fullest  consideration  of 
the  information. 

Dated:  November  30, 1980. 
James  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[PR  Doc.  89-28488  Filed  12-5^89;  8:45  am] 

BOJJNa  COOE  UIMTT-M 


National  Oo^anic  and  Atmospheric 
Admlnistralion 

Foreign  f^hino:  Nottoa  of  Hmri 
AmenckiMnt  of  Foreign  Fishing 
Peimits  forihe  Bertng  Sea  and 
Aleutian  Island*  QroandlWi  Hahcr^ 
Correotion 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  Permit  Amendment 
correction. 

SUMMAMY:  This  i***^""^")*  corrects  the 
final  pennit  aaendment  for  inrri^ 
vessels  published  December  4, 1089  (54 
FR  50009).  A  comment  and  response  ia 


opposition  to  the  proposed  amendment 
were  inadvertently  omitted. 

EFFECTIVE  OATE  November  27. 1989, 
01:t)0  p.m.,  Alaska  Standard  Time. 

FOR  FURTHER  INFORMMTION  CONTACT: 
Alfi-ed  J.  Bilik.  (301)  427-2337,  or  telex 
467656  US  COMM  HSH  CL 

In  FR  Doc.  89-2S246  begimnng  on  page 
50009  in  the  issoe  of  December  4, 1969, 
make  the  following  corre<iion. 

On  page  50010,  third  column,  after  the 
reply  to  comment  9,  insert  the  following: 

"10.  One  conmienter  suggested  that 
NOAA  explore  the  ramifications  the 
proposal  might  have  on  the  political  and 
economic  situation  in  Poland  and 
investigate  how  the  proposal  would 
affect  tihe  U^.  goals  of  encouraging 
democratic  self-government  in  Poland 
and  developing  a  market-based 
economy  in  that  country. 

"Reply:  The  suggestions  of  the 
commenter  indicate  that  NOAA  should 
make  a  thorough  analysis  of  the  foreign 
policy  implications  of  this  propo&aL 
Analysis  of  foreign  policy  is  the 
responsibility  of  the  Department  of 
State,  and  NOAA  relied  on  that 
Department's  expertise  with  respect  to 
the  foreign  policy  implicatioos  of  this 
proposal.  That  Department  initiated  the 
request  encouraged  our  action,  and 
supported  the  proposal.  Accordingly, 
NOAA  believes  the  action  taken  will 
have  a  beneficial  affect  on  U.S.  foreign 
policy  with  respect  to  Poland." 

Dated:  December  4, 1989. 
femes  E.  Douglas,  }r.. 

Deputy  Assistant  Admiaistrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc  89-28826  Filed  12-5-88;  8:45  am] 

SaXINO  COOC  U10-22-M 


COUIIISGKMI  FOR  THE 
IMPROVEyENT  OF  THE  FEDERAL 
CROP  INSURANCE  PROGRAM 

Meeting 

Under  the  Federal  Crop  Insurance 
Commission  Act  of  1888  (7  U.S.a  1508 
note),  notice  is  hereby  given  of  the 
following  meeting  of  the  Commission  for 
the  Improvement  of  the  Federal  Crop 
Insurance  Prograin: 

Date:  December  12.  IfiBS. 

Time:  8:30  a.m.HDOon.  2:00  pjn.-5:38 
p.m. 

Place:  Hyatt  Regency  WasioQgttm 
Hotel  400  New  Jersey  Avenue  NW.. 
Washington.  DC  20001.  Telephone:  (202) 
857-.33ee. 

Type  of  Meeting:  Open  to  the  public. 

ConunentK  The  pubhc  may  file 
written  comments  before  or  after  (he 


Federal  Register  /  Vol.  54,  No.  233  /  Wednesday,  December  6,  1989  /  Notices 


50425 


meeting  with  the  contact  person  listed 
below. 

Purpose:  To  review  the  extent  to 
which  the  Commission's 
recommendations  for  improvements  in 
the  Federal  crop  insurance  program 
have  been  Implemented;  to  draft  the 
Commission's  December  monthly  report 
to  consider  other  possible 
recommendations  to  improve  the 
program;  and  to  consider  any  other  item 
of  business  necessary  for  the  effective 
functioning  of  the  Commission. 

At  this  meeting,  the  Commission  will 
be  reviewing  the  extent  to  which  its 
recommendations  for  improvements  in 
the  Federal  crop  insurance  program  are 
being  implemented. 

In  April  1989,  the  Commission 
submitted  an  interim  report  to  the 
congressional  agriculture  committees 
and  the  Secretary  of  Agriculture.  The 
report  sets  forth  the  Commission's 
findings  and  recommendations  for 
immediate  administrative  improvements 
in  the  Federal  crop  insurance  program 
that  it  beUeves  would  foster  increased 
participation  by  fanners.  The 
Commission's  findings  and 
recommendations  fall  into  four  general 
categories:  (1)  Increased  responsiveness 
to  producer  needs;  (2)  broadening 
participation:  (3)  program  simplification: 
and  (4)  improvement  of  deUveiy  system 
performance. 

In  July  1989,  the  Commission 
submitted  its  principal  report  to  the 
congressional  agriculture  committees 
and  the  Secretary.  In  addition  to 
recommendations  for  administrative 
improvements  in  the  Federal  crop 
insurance  program,  the  report  includes 
recommendations  for  legislation  and  a 
status  report  on  the  improvement  of 
program  administration  by  the  Secretary 
based  on  the  recommendations  made  by 
the  Commission  in  the  April  report.  The 
recommendations  and  findings  of  the 
Commission  contained  in  the  July  report 
fall  into  four  general  categories:  (1) 
Increased  responsiveness  to  producer 
needs;  (2)  broadening  participation;  (3) 
program  simplification;  and  (4)  improved 
program  administration. 

Under  the  Federal  Crop  Insurance 
Commission  Act  of  1988,  the 
Commission  is  charged  with  the 
responsibility  of  continuing  to  monitor 
the  Federal  crop  insurance  program  and 
reporting  on  a  monthly  basis,  through 
December  31, 1990.  to  the  congressional 
agriculture  committees  and  the 
Secretary  on  (1)  the  extent  to  which  the 
recommendations  of  the  Commission 
have  been  in^ilemented.  and  (2)  the 
level  of  participation  in  the  program  by 
producers. 

The  Commission  considers  the 
continued  monitoring  and  monthly 


reporting  a  very  serious  responsibility. 
In  addition  to  meeting  the  statutory 
requirements,  the  Commission  intends 
to  use  the  monthly  reporting  process  as 
a  means  of  furnishing  the  congressional 
agriculture  committees  and  the 
Secretary  with  any  additional 
recommendations  it  may  develop  on 
ways  to  improve  the  program. 

The  Commission  also  intends  to  study 
and  analyze  the  recommendations 
contained  in  the  April  report  and  the 
July  report  and  furnish  the  congressional 
agriculture  committees  and  the 
Secretary,  through  the  monthly  reporting 
process,  with  any  views  or  comments  it 
may  develop  with  respect  to  such 
recommendations. 

Accordingly,  at  this  meeting,  the 
Commission  will  be  reviewing  the  extent 
to  which  its  recommendations  are  being 
implemented;  drafting  the  Commission's 
December  report;  and  considering  other 
possible  recommendations  to  improve 
the  Federal  crop  insurance  program.  The 
Commission  will  also  consider  any  other 
item  of  business  necessary  for  the 
effective  functioning  of  the  Commission. 

Contact  Person:  Kellye  A.  Eversole, 
Executive  Director,  Commission  for  the 
Improvement  of  the  Federal  Crop 
Insurance  Program,  1255  23rd  Street 
NW.,  Suite  880.  Washington,  DC,  20037. 
Telephone:  (202)  887-6700. 

Done  at  Washingtoa  DC,  this  30th  day  of 
November  1989. 
Kellye  A  Eversole, 
Executive  Director. 

[FR  Doc.  89-28523  FUed  12-5-89: 8:45  am] 
BaiMa  coot  M10-fM-« 


COMMSSON  ON  RAILROAD 
RETIREMENT  REFORM 


Meeting 
AcnoN:  Meeting. 


summary:  The  Commission  on  Railroad 
Retirement  Reform  ("the  Commission") 
will  hold  a  meeting  on  Tuesday, 
December  19. 1989.  The  Commission 
was  estabUshed  by  Section  2101  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  Public  Law  100-203,  enacted 
December  22, 1987. 

DATE,  TIME,  AND  PLACE:  December  19, 
1989, 9:30  a.m.-3:30  p.m..  Association  of 
American  Raih^ads,  50  F  Street  NW., 
Washington,  DC  (4th  Floor  Conference 
Center). 

agenda:  The  open  meeting  will  include 
a  discussion  of  Railroad  Retirement 
Account  investments,  the  extension  of 
benefits  to  certain  categories  of  spouses, 
and  the  review  of  the  latest  privatization 


proposal  of  the  Office  of  Management 

and  Budget 

FOR  ADomoNAL  INFORMATION:  Contact 

Maureen  Kiser.  202-254-3223. 

Commission  on  Railroad  Retirement 

Reform,  1111 18th  Street  NW., 

Washington,  DC  20036. 

SUPPLEMENTARY  INFORMATION:  See 

Federal  Register,  volume  54  FR.  NO.  40, 

Thursday.  March  2, 1989,  Page  8856. 

Kenetfal.ZoU, 

Executive  Director. 

[FR  Doc  89-28533  Filed  12-5-89;  6:45  am] 

StLUNO  COOC  WW-O-H 


COMMITTEE  FOR  JHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  to  the  Requirefl>ents  for 
Participating  In  the  Special  Access  and 
Special  Regime  Programs 

November  30, 1969. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  Amendment  of  requirements 
and  procedures  for  participation  in  the 
Special  Access  Program  for  Caribbean 
Basin  Countries  and  the  Mexico  Special 
Regime  Program. 

EFFECTIVE  DATE:  January  1, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 

Brian  F.  Fennessy,  Commodity  Industry 
Specialist  the  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-3400. 
SUPPLEMENTARY  INFORMATION:  This 

notice  identifies  new  implementation 
and  enforcement  procedures  for  the 
Special  Access  Program  under  the  CBI 
and  the  Mexico  Special  Regime 
Program. 

Background 

On  February  20, 1986,  the  President 
announced  a  special  program  to 
guarantee  access  to  the  U.S.  market  for 
Caribbean-produced  textile  products 
assembled  from  fabric  formed  and  cut  in 
the  United  States.  Since  the  1986 
aimouncement  Caribbean  countries 
have  entered  into  bilateral  agreements 
with  the  United  States  under  which 
guaranteed  levels  of  access  are 
permitted  for  their  exports  of  qualifying 
assembled  textile  products.  These 
guaranteed  access  levels  are  separate 
from  the  quota  or  designated 
consultation  levels  applicable  to  textile 
products  not  assembled  solely  from  U.S. 
formed  and  cut  fabric. 

Pursuant  to  authority  delegated  by 
Executive  Order  No.  11651  of  March  3, 
1972,  as  amended,  and  in  accordance 


3942b 
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with  the  PrMtdeaf  •  Annouioement  of 
February  2a  1986.  the  Committee  far  the 
Implemeotaljoo  of  Textite  AgreesMats 
(CITA),  arnioMBced  the  SpedaJ  Acceas 
Prograin.  paibiisked  oa  June  IX,  lflB6  (51 
FR  21208)  and  (]Hly  IQ.  1987  (52  FR 
26057]],  the  requireneiU*  for 
participation  ixi  the  Special  Access 
Program.  UnJer  fhe  Special  Access 
Program,  the  United  States  has 
established  Caaranteed  Access  Levels, 
or  GALS,  assuring  access  to  the  U.S. 
market  for  textile  products  wtiidi  fnHHl 
the  requtrements  of  die  Special  Access 
Program. 

A  June  11. 1986  Federal  Regisler 
notice  announced  that  Tirms 
participating  in  the  program  mist 
complete  a  Speciai  Access  Program  CBI 
Export  Declaration,  Form  ITA-STOP 
(available  from  the  U.S.  Government 
Printing  Office),  for  eadi  qualifying 
shi|MeBl  (See  S2  FS  18«14  (May  15, 
1987]].  That  notice  also  explained  the 
three-part  Form  rTA-370P  and  the 
procedures  for  presenting  the  Ibrra  to  the 
U.S.  Customs  Service. 

Ob  February  13, 1088.  the  Coveroment 
of  the  United  States  and  the 
Government  of  Mexico  entered  into  a 
textile  agreement  eSective  Januaiy  1. 
1988.  Under  the  tenns  of  that  agreement, 
a  Special  Regime  was  established  under 
which  a  numher  ot  categories  were 
placed  under  quotas  whach  distingmeh 
betweea  Mexican  products  prodiwed 
from  ioreign  Cafahc  sod  Mexican 
products  assembled  from  VS.  foitoed 
and  cut  fabric.  In  essence,  each  category 
has  a  sublimit  for  products  that  are  not 
assembled  from  U.S.  formed  and  cut 
fabrics. 

On  May  3, 1988  and  August  25. 1988. 
notices  were  published  in  the  Federal 
Register  (53  FR  15723  and  53  FR  32421), 
announcing  requirements  for  firms 
participating  in  the  Special  Regime 
Program.  The  notices  explained  that 
merchandise  qualifyii^  for  entry  under 
the  Special  Regime  Pr^ram  must  be 
accompanied  by  a  Fonn  ITA-370P. 

Effective  Janiury  1. 1990  oew 
implementation  and  eofarcement 
procedures  wiU  be  in  place  Cor  the 
Special  Access  and  Spedai  Re;gime 
Programs. 

New  bn^lammt^tm 

Revised  ITA-S7CP  Form 

As  annooaoed  in  Ae  J 
on  Novamber  it  ttML  cffaclive  laooary 
1, 1990  all  goodb  expartwiidter  these 
progHMM  araat  be  aeeaapBaied  by  the 
new  Mvieed  ITA-J7QP  ConL  The  farm  is 
available  from  the  U.S.  Govenunent 
Printing  Office. 

The  principal  nvistoee  to  ^  f oon 
are: 


— A  pre-inacribed  oertificatian  number 

— The  indnsion  of  the  importer  of  record 
number  oa  the  Shipper's  Dedaratiao 
and  (he  Importer's  Oedsrtrtioa  (the 
importer  of  record  uunber  in  the 
Shipper's  and  Importer's  sections 
must  match] 

— ^A  reference  stating  "Also  identify 
foreign  Rndings,  toimra^s,  &  elastic 
strips  of  less  than  one  inch  in  width. 
(Such  foreign  findings,  trimmings  & 
elastic  strips  may  not  exceed  25 
percent  of  the  cost  of  the  components 
of  the  assembled  article.)".  This 
specific  reference  to  trim  and  fimiiogs 
ts  not  intended  as  a  change  in  practice 
or  policy  but  as  a  reminder  that  the 
records  pertaining  to  foreign 
components  must  be  retained  by  the 
importer. 

—The  elimination  in  the  Shipper's 
Declaration  of  specific  references  to 
weight,  yarn  size,  diread  coont, 
pattern,  and  color. 

Eairj  f^xioedure 

The  new  entry  procedure  Is  designed 
to  ease  the  administratiTe  harden  on 
importers  by  establishing  a  streamlined 
system  smalar  to  a  checking  account. 
An  acconnt  conststa  of  the  importer's  ID 
number,  textile  category,  and  coimtry  of 
exportation.  On  exportation  from  the 
United  States  the  quantity  as  reported 
on  the  370P  will  be  credited  to  the 
importer's  accounL  Upon  importatioo 
the  amount  imported  will  be  defadted 
against  the  importer's  accoaal.  if  theie  is 
a  credit  balance  the  shipmeat  may  be 
released. 

Automated  Commercial Syntem  (ACS) 

The  inveatory  system  for  the  Spedai 

Access  Program  and  Special  Regime  will 
be  incorporated  into  (he  ACS.  thus 
eliminating  the  use  of  personal 
computers  for  record  keeping  and 
clearing  procedures.  The  requirement  of 
exporting  and  importing  for  the  Special 
Regime  at  ports  within  the  ^^me 
disfricts  of  San  Diego,  ^klgales,  El  Paso 
and  Ldmdo  will  be  uMii'iuMlid. 

Reconciliation 

The  ILS.  Cuatoma  Service  (Custems) 
will  mainlain  the  balance  for  each 
account  Should  as  importer's  reoords 
differ  from  those  of  Custoats,  the 
importer  should  provide  Customs  with  a 
complete  accouutli^  of  all  exportations 
and  importations.  C^toois  will  verify 
the  importer's  records  vgainst  its  owil 
Until  the  discrepancy  is  resolved. 
Customs  will  implement  the  Program 
using  its  figaeea. 

Enfotceaaent  ProceduTBB 

la  order  to  detaminn  if  the  cnt 
components  were  of  UA  origin  and  liie 


imparted  apparel  aras  made  from  US. 
formed  fabric  Customs  will  conduct  a 
series  of  Post  Entry  Compliance 
Reviews.  These  reviews  wiH  be 
condacted  by  Customs  beginning  April 
1, 1990  for  entries  made  in  the  first 
quarter  of  19B0  and  shall  continue  for 
each  sncoessive  qaarter. 

Recordkeeping  for  Compliance  Reviews 

The  iaiporter  must  provide  Customs 
officiala  condacting  the  review  with 
documented  proof  that  all  goods  entered 
under  the  Programs  were  made  from 
U.S.  cut  and  formed  fabric.  Customs 
officialB  will  request  documents  for 
goods  in  one  textile  category,  from  one 
country,  entered  in  the  prior  calendar 
quarter.  Documents  shoirid  be  orgaaized 
and  filed  to  facilitate  a  request  for  this 
information,  h  is  recommended  that  the 
documents  be  kept  in  a  sin^  location 
to  expedite  die  review.  The  following 
documents  are  required  to  be  nrade 
available  for  the  Compliance  Reviews 
condocted  by  Customs. 

Records — by  caiendar  quarter,  by 
country,  by  category: 

•  Entry  dociHnents  made  dtirii^  the 
quarter 

•  Documents  covering  the  involved 
entries: 

— rTA-370P 

— Cutting  ticket  including  name  and 
location  of  facility 

— Mill  invoice  (the  name  of  the  miB 
where  the  fefaric  was  fanned,  if  the 
fabric  waM  purchased  from  a  third 
party  the  importer  is  responsible  tor 
obtaixung  the  mill  invoice.  Also 
required  is  a  aigBfld  alalamat  from  a 
principal  at  the  mill  that  the  labric  ia 
ot  US.  origin,  llis  can  be  stated 
directly  on  the  invoice  or  ia  a  separate 
document  that  relates  (o  each  specific 
shipment  of  fabric). 

— TraiisportatiaQ  docaments  (mill  to 
cutting  facility;  cutting  facihty  to 
border/aMmfaiar). 

— Export  doonaeaMiaB 

Penaltlea 

19  U££.  1502  authorises  the 

imposition  of  ctvi!  penalti*^  »)iairs'  oqr 
person  who  1^  fraud,  i^rose  iie0«ueu(:«, 
or  neghgencf  entert  or  sttempts  to  enter 
goods  into  ttn'  i  wted  States  try  means 
of  a  false  tiocjBaent  slateneot.  ot  act 

GomfMBBtce  musl  uiatnutn  full  and 
complete  reconis  and  provuie  accem  to 
themwftmre^pMmx  and  penattiesmay 
be  imponad  d  ocmnpsme*  are  fauod  to 
have  miarepreaenttid  st^uficam 
inf  ocmoliaB  auch  aa  ttm  origiii,  yility. 
or  nature  of  the  comptment  parts  or  the 
country  of  aaooarfiiir.  impaftefsiound  to 
be  violating  the  tamis  of  the  Program  or 
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intent  of  the  Program  may  be  prohibited 
from  further  partidpation  in  the 
Program. 

Anggia  D.  TsBtOlo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-28447  Filed  12-5-89;  a-45  amj 
BtixsM  coot  *S1».OI»-M 


DEPARTyENT  OF  DEFENSE 

PubHc  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice.  The  Department  of 
Defense  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  Civil 
Aircraft  Landing  Permit  System;  DD 
Forms  2400,  2401  and  2402;  and  OMB 
control  number  0701-0050. 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Average  Burden  Hours/Minutes  Per 
Response:  5  hours. 

Frequency  of  Response:  Reporting  on 
Occasion. 

Number  of  Respondents:  6,000. 

Annual  Burden  Hours:  3,000. 

Annual  Responses:  6,000. 

Needs  and  Uses:  "Respondents  are 
civil  aircraft  owners/operators  applying 
for  use  of  military  airfields.  The 
information  provided  is  aircraft  data, 
justification  for  use.  aiui  insurance 
coverage. 

Affected  Public:  Individuals. 

Frequency:  Onetime  only. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit.. 

OMB  Desk  Officer  Dr.  J.  Tmiothy 
Sprehe. 

Written  conunents  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building.  Washington,  DC  20503 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison.  »* 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR,  121S  Jefferson  Davis  Highway. 
Suite  1204,  Arlington.  Virginia  22202- 
4302. 


Dated  November  3a  1969. 
UM.ByDian, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

[FR  Doc.  89-280402  Filed  lZ-«-80: 8:45  am) 

BUXJNQ  COM  tS1»4Vn 


DEPARTMENT  OF  EDUCATtON 
[CFDA  No.  84i>31A-11 

Strengthening  Institiitione  Program, 
TItie  III,  Part  A  of  the  Higher  Education 
Act  of  1965,  as  Amended;  Notice 
Inviting  Apoiicatione  for  New  Awards 

for  Fi£H:ai  T«ar  1990 

Purpose  of  Program:  Provide  grants  to 
eligible  institutions  of  higher  education 
to  improve  their  academic  quality, 
institutional  management  and  fiscal 
stability  to  enable  institutions  to  become 
self-sufficient. 

Deadline  for  Transmittal  of 
Applications:  March  12, 1990. 

Applications  Available:  Applications 
will  be  mailed  by  January  15, 1990.  to 
the  Office  of  the  President  of  all 
institutions  that  are  designated  eligible 
to  apply  for  a  grant  under  the 
Strengthening  Institutions  Program. 

Available  Funds:  $23,000,000. 

Estimated  Range  of  Awards:  $20,000 
to  $25,000  for  planning  grants;  $125,000 
to  $500,000  for  development  grants. 

Average  Size  of  Awards:  $23,000  for 
planning  grants;  $185,000  per  year  for 
one-  to  three-year  development  grants; 
$450,000  per  year  for  four-  and  five-year 
development  grants. 

Projed  Period:  Up  to  12  months  for 
planning  grants;  up  to  60  months  for 
development  grants. 

Estimated  Number  of  Awards:  12 
planning  grants  and  80  development 
grants. 

Spedal  Funding  Considerations:  In  tie- 
breaking  situations  described  in  S  607.23 
of  the  Strengthening  Institutions 
Program  regulations,  34  CFR  607.23.  the 
Secretary  awards  additional  points 
under  {  §  607.21  and  607.22  to  an 
application  from  an  institution  which 
has  an  endowment  fund  of  which  the 
current  market  value,  per  FTE  student,  is 
less  than  the  average,  per  FTE  student, 
at  similar  type  institutions;  or  which  has 
expenditures  for  library  materials,  per 
FTE  student,  which  are  less  than  the 
average,  per  FTE  student,  at  similar  type 
institutions.  For  the  purposes  of  these 
funding  considerations,  an  applicant 
must  be  able  to  demonstrate  that  the 
current  maricet  value  of  its  endowment 
fund,  per  FTE  student,  or  expenditures 
for  library  materials,  per  FTE  student,  is 
less  than  the  following  national 
averages  for  base  year  1985-86. 


v^hMtof 
mani 

malsfWs. 
par  FTE 

T<i>o-ys»yiaetwMuBan»-. 

mstltuliona 

Four-year  Public  kiMMutons.. 
Four-year  NrnvroAt.  Private 

ififlUtufiont 

S26.00 

t321i)0 
tlOOjOO 

S865iX) 

$120.00 

$105.00 
$306JOO 

$380.00 

AppHcabla  Rsgnlations:  (a)  The 

Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  and  85;  and  (b) 
the  Strengthening  Institutions  Program 
Regulations,  34  CFR  part  607. 

For  Information,  Contact  Dr.  Louis ). 
Venuto,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  Room  3042. 
ROB-3.  Washington,  DC  20202-5335. 
Telephone:  (202)  732-3314. 

Authority:  20  U.S.C.  1057. 

Dated:  November  27, 1989. 
Leonard  L  Haynes  m. 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc  89-28419  Filed  12-5-89;  8:45  am) 

BlUJNOCOOf  4000-01-11 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award— tntcnt  To 
Renew  Grant  With  the  National 
Association  of  Regulatory  Utflity 
Commissioners  (NARUC) 

agency:  United  States  Department  of 

Energy. 

action:  Notice  of  noncompetitive 

finandal  assistance  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b)(2){i)(A).  it  is  renewing  a 
financial  assistance  award  under  Grant 
Number  DE-FG01-89CE28301  to  NARUC 
to  build  on  the  knowledge  base 
developed  under  the  current  grant,  and 
transfer  and  implement  that  knowledge 
into  substantial  improvements  in  the 
practice  of  Least-Cost  Utility  Planning 
(LCUP)  among  the  State  Conunissions. 
Scope:  The  objective  of  the  proposed 
18  month  project  is  to  evaluate  emerging 
LCUP  techniques  and  transfer  LCUP 
information  data  among  regulators  and 
utilities  as  follows:  (1)  The  Development 
of  a  Technical  Appendix  to  Accompany 
tiie  NARUC  "White  Paper"  on  Financial 
and  Regulatory  Incentives;  (2)  Research 
and  Analysis  of  Case  Studies  Which 
Involve  a  Coordinated  Agreement 
Between  a  State  Regulatory  Commisson 
and  One  or  More  Utilities  Subject  to  the 
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Regulation  of  the  Commission;  (3) 
Coordination  of  a  National  Workshop 
on  Regulatory  Options  for  Incorporating 
Environmental  Extemahties  into  Utility 
Resource  Planning;  and  (4]  Preparation 
of  a  Report  Identifying  Priority 
Information  Needs  and  Methods  for 
Transferring  and  Data,  Relating  to 
Renewable  Energy  Technologies  tS 
Regulators  and  Utihties. 

The  Grant  is  being  awarded  on  a  non- 
competitive basis  because  NARUC  has 
the  exclusive  domestic  capability  to 
perform  this  activity  successfully  based 
upon  previous  performance,  technical 
expertise  and  the  unique  nature  of  the 
organization.  There  is  no  known  other 
regulatory  entity  which  is  conducting  or 
planning  to  conduct  such  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 

Procurment  Operations,  ATTN:  Lisa 

Tillman,  MA-405.42, 1000  Independence 

Avenue,  SW..  Washington.  DC  20585. 

Thomaa  S.  Keefe. 

Director,  Contract  Operations  Division  "B", 

Office  of  Procurement  Operations. 

[FR  Doc.  e&-28498  Filed  12-5-89;  8:45  am] 

BILUNO  COOe  MS(H)1-4I 


Rnanclal  Assistance  Award  (Grant) 

AGENCY:  San  Francisco  Operations 

Office,  DOE. 

action:  Grant  solicitation 

announcement  for  laser  fusion  research 

applications. 

summary:  Department  of  Energy  (DOE) 
San  Francisco  Operations  Office  (SAN) 
announces  that  it  plans  to  conduct  a 
technically  competitive  sohcitation  for 
basic  research  experiments  in  high- 
energy  density  studies  at  the  National 
Laser  User's  Facility  (NLUF)  located  at 
the  University  of  Rochester/Laboratory 
for  Laser  Energetics  (UR/LLE). 
Universities  or  other  higher  education 
institutions,  private  sector  not-for-profit 
or  for-profit  organizations,  or  other 
entities  are  invited  to  submit  grant 
appUcations.  The  total  amoimt  of 
funding  expected  to  be  available  for  the 
FY91  cycle  of  this  program  is  $700,000, 
and  multiple  awards  are  anticipated. 

Grant  Solicitation  Number:  DE-PS03- 
90SF18479. 

The  actual  work  to  be  accomplished 
will  be  determined  by  the  experiments 
that  are  selected  for  award.  Proposed 
experiments  will  be  evaluated  and 
ranked  through  scientific  peer  review 
against  predetermined,  published  and 
available  criteria.  Final  selection  for 
awards  will  be  made  by  the  DOE  from 
among  the  top  ranked  applications.  It  is 
anticipated  that  multiple  grants  will  be 
awarded  within  the  available  funding. 


The  unique  resources  of  the  NLUF  are 
available  to  scientists  for  state-of-the-art 
experiments  primarily  in  the  area  of 
inertial  fusion  and  related  plasma 
physics.  Other  areas  such  as 
spectroscopy  of  high  ionized  atoms, 
laboratory  astrophysics,  fundamental 
physics,  materials  science,  and  biology 
and  chemistry  will  be  considered  on  a 
second  priority  basis. 

The  LLE  was  established  in  1970  to 
investigate  the  interaction  of  high  power 
lasers  with  matter.  Available  at  the  LLE 
for  NLUF  researchers  is  the  OMEGA 
laser,  a  2.5  trillion  watt,  24-beam  laser 
system  (at  0.35  \im)  and  the  Glass 
Development  Laser  (GDL)  a  250  billion 
watt  single-beam  prototype  for  OMEGA 
(at  0.35  ^m).  The  NLUF  offers  the 
capability  for  laser-matter  interaction 
experiments  or  for  using  short  (100 
picosecond)  pulses  of  laser  light,  X-rays, 
or  neutron  for  probing  the  structure  of 
matter.  More  technical  information 
about  the  facilities  and  potential 
collaboration  at  the  NLUF  can  be 
obtained  from:  Dr.  James  Knauer, 
Manager.  Telephone  No.:  (718)  275-2074, 
National  Laser  User's  Facihty, 
University  of  Rochester/LLE,  250  East 
River  Road.  Rochester,  NY  14623. 

The  solicitation  document  contains  all 
the  information  relative  to  this 
acquisition  for  prospective  applicants. 
The  sohcitation  is  targeted  for  release  in 
mid-December  1989.  Recipients  of  the 
NLUF  sohcitation  during  the  last  (FY90) 
cycle  of  the  program  will  automatically 
be  sent  a  copy  of  the  sohcitation.  New 
interested  parties  can  obtain  copies  of 
the  sohcitation  document  by  submitting 
a  written  request  to:  James  Solomon, 
CM,  U.S.  Department  of  Energy,  San 
Francisco  Operations  Office,  1333 
Broadway,  Oakland,  CA  94612. 
James  H.  Solomon, 

Contracting  Officer.  Contracts  Management 
Division. 

[FR  Doc.  89-28499  Filed  12-5-a9:  8:45  am] 

MLLMaCOOC  MSO-OV-H 


Rank  Taylor  Hobson,  Inc^  Intent  to 
Grant  Excluslva  Patent  License 

agency:  Office  of  the  General  Counsel. 

DOE. 

action:  Notice  of  intent  to  grant 

exclusive  patent  license. 

summary:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Rank  Taylor  Hobson, 
Inc..  of  Keene.  NH,  an  exclusive  hcense 
to  practice  in  the  United  States  the 
invention  described  in  U.S.  Patent  No. 
4,435,905.  entitled  'Telescoping 
Magnetic  Ball  Bar  Test  Gage."  The 
patent  is  owned  by  the  United  States  of 


America,  as  represented  by  the 
Department  of  Energy  (DOE). 

DOE  intends  to  grant  the  license,  upon 
a  final  determination  in  accordance  with 
35  U.S.C.  209(c),  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Patents,  Department  of 
Energy.  Washington,  DC  20585,  receives 
in  writing  any  of  the  following,  together 
with  supporting  docimients: 
(i)  A  statement  fi-om  any  person  setting 
forth  reasons  why  it  would  not  be  in 
the  best  interests  of  the  United  States 
to  grant  the  proposed  license;  or 
(ii)  An  appUcation  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that 
he  already  has  brought  the  invention 
to  practical  apphcation  or  is  likely  to 
bring  the  invention  to  practical 
apphcation  expeditiously. 
DATE:  Written  comments  or 
nonexclusive  license  apphcations  are  to 
be  received  at  the  address  listed  below 
no  later  than  February  5, 1990. 
ADDRESS:  Office  of  Assistant  General 
Counsel  for  Patents,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Marchick.  Office  of  the 
Assistant  General  Counsel  for  Patents, 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  6F-067. 1000 
Independence  Avenue,  Washington,  DC 
20585;  Telephone  (202)  586-4792. 
SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
209(c)  provides  the  Department  with 
authority  to  grant  exclusive  Hcenses  in 
Department-owned  inventions,  where  a 
determination  can  be  made,  among 
other  things,  that  the  desired  practical 
application  of  the  invention  has  not 
been  achieved,  or  is  not  likely 
expeditiously  to  be  achieved,  under  a 
nonexclusive  hcense.  The  statute  and 
implementing  regulations  (37  CFR  404) 
require  that  the  necessary 
determinations  be  made  after  public 
notice  and  opportunity  for  filing  written 
objections. 

Rank  Taylor  Hobson,  Inc.,  of  Keene, 
NH,  has  apphed  for  an  exclusive  license 
to  practice  the  invention  embodied  in 
U.S.  Patent  No.  4,435,905,  entitled 
'Telescoping  Magnetic  Ball  Bar  Test 
Gage."  Apphcant  has  submitted  a  plan 
for  commercialization  of  the  invention, 
contingent  on  obtaining  exclusivity. 

The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government, 
and  will  be  subject  to  a  negotiated 
royalty.  The  Department  will  review  all 
timely  written  responses  to  this  notice, 
and  will  grant  the  Ucense  if,  after 
expiration  of  the  eo-day  notice  period, 
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and  after  consideration  of  written 
responses  to  this  notice,  a  determination 
is  made,  in  accordance  with  35  U.S.C. 
209(c),  that  the  license  grant  is  in  the 
pubhc  interest 

Issued  in  Washington,  DC,  on  Novemt>er 
3a  1989. 

Stephen  A.  WakeReld, 

General  Counsel. 

[FR  Doc.  8d-28500  Filed  12-5-89;  8:45  am] 

BtUJNO  COOC  MSO-OI-M 


Federal  Energy  Regulatory 
Commiasion 

[Docket  No.  ER90-60-000,  et  at] 

Doswell  Lbnited  Partnership,  et  at; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Doswell  Limited  Partnership 

Pocket  No.  ER90-80-000] 
November  23, 1989. 

Take  notice  that  on  November  22, 
1939,  Doswell  Limited  Partnership, 
organized  under  the  laws  of  the 
Conmionwealth  of  Virginia,  submitted 
for  filing,  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  an  initial  rate 
schedule  for  sales  to  Virginia  Electric 
and  Power  Company. 

Comment  date:  December  27. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Electric  Power  Company 

[Docket  No.  ERgO-79-000) 
November  28, 1989. 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric). 
'  on  November  22. 1989.  tendered  for 
filing  a  Settlement  Agreement  and 
revised  rates  for  wholesale  rate 
reduction  of  $2,678,000  (4%). 

Wisconsin  Electric  requests  waiver  of 
the  Commission's  notice  requirements  in 
order  to  allow  an  effective  date  of 
January  1, 1990.  Wisconsin  Electric  is 
authorized  to  state  that  its  wholesale 
customers  join  in  the  requested  effective 
rate. 

Copies  of  the  filing  have  been  served 
on  the  wholesale  customers,  the  PubUc 
Service  Commission  of  Wisconsin,  and 
the  Michigan  Pubhc  Service 
Commission. 

Comment  date:  December  12, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


S.  Contel  Corporation 

[Docket  No.  ER90-72-000) 
November  28, 1989. 

Take  notice  that  on  November  7, 1989, 
Centel  Corporation  (Centel),  tendered 
for  filing  a  notice  of  cancellation  of  Rate 
Schedule  88-Mwh-5.  FERC  No.  88 
Supplement  13.  Centel  requests  an 
effective  date  of  October  1, 1988. 

Copies  of  the  filing  were  served  upon 
the  Mayor  of  Coats  and  the  Utilities 
Division.  Kansas  Corporation 
Commission.  Topeka.  Kansas. 

Comment  date:  December  13. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kansas  Power  and  Light  Company 

[Docket  No.  ER8&-485-000] 
Novemtwr  28, 1989. 

Take  notice  that  on  November  22, 
1989,  the  Kansas  Power  and  Light 
Company  (KPL)  tendered  for  filing  Rate 
Schedule  FERC  Nos.  254,  255  and  256 
consisting  of  revised  Transmission 
Agreements  dated  June  1, 1978  between 
KPL  and  Kansas  Gas  &  Electric 
Company,  Centel  Corporation — Western 
Power  Division  and  Missouri  Public 
Service  Company.  KPL  states  that  the 
filing  has  been  submitted  in  compliance 
with  the  Commission's  October  23, 1989, 
Order  in  Docket  No.  ER89-485-(X)0. 

Comment  date:  December  12, 1989,  in 
accordance  with  Stcmdard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Illinob  Power  Company 

[Docket  No.  £890-13-000] 
November  30, 1989. 

Take  notice  that  on  November  27, 
1989,  Illinois  Power  Company 
("Apphcant")  filed  an  appUcation  with 
the  Federal  Energy  Regulatory 
Commission  ("Commission"),  seeking 
authority  pursuant  to  section  204  of  the 
Federal  Power  Act  to  issue  not  more 
than  $500  million  aggregate  principal 
amount  of  unseciired  short-term  notes 
and  commercial  paper  notes  to  be 
issued  from  time  to  time  with  a  final 
matiuity  date  no  later  than  December 
31, 1991. 

Comment  date:  December  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Southern  Utilities  Company 

[Docket  No.  ES90-7-000 
November  30, 1989. 

Take  notice  that  on  November  27, 
1989,  Iowa  Southern  Utihties  Company 
("Apphcant")  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  ("Commission"),  seeking 
authority  pursuant  to  section  204  of  the 


Federal  Power  Act  to  issue  not  more 
than  $15  million  aggregate  principal 
amount  of  unsecured  short-term 
promissory  notes  and  commercial  paper 
notes  to  be  issued  from  time  to  time 
prior  to  January  1, 1992. 

Comment  date:  December  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc  89-28415  Filed  12-5-«9;  8:45  am] 

BILUNO  COOE  *717-ei^ 


[Docket  Noa.  CP90-229-000,  et  ai.] 

United  Gas  Pipe  Line  Company,  et  aU 
Natural  Gas  Certificate  Rings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP9O-229-000] 
Novemt>er  28, 1989. 

Take  notice  that  on  November  9. 1939. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  a  request  with  the 
Commission  in  Docket  No.  CP90-22*- 
000  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  permission 
and  approval  to  abandon  the  firm 
transportation  service  for  gas  sales 
delivered  to  Marathon  LeToumeau 
Company  (Marathon),  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  public 
inspection. 

United  states  that  Marathon  has 
consented  to  tiiis  proposal  and  that  such 
abandonment  of  150  Mcfd  to  Marathon 
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in  Warren  County.  Mississippi,  would 
be  accomplished  without  detriment  to 
its  other  existing  customers.  United  also 
states  that  such  service  was  authorized 
at  Docket  No.  CM7-220  and  the  contract 
expired  on  its  own  terms. 

Comment  date:  January  IZ  1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Company 
[Docket  No.  CP90-235-000] 
November  28, 1989. 

Take  notice  that  on  November  13. 
1989.  Williams  Natural  Gas  Company 
(WNG)  P.O.  Box  3288,  Tulsa.  Oklahoma 
74101,  filed  in  Docket  No.  CP9O-235-000. 
an  application  pursuant  to  sections  7(b] 
and  7(c]  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act, 
as  amended,  for  a  blanket  certificate 
authorizing  WNG  to  sell  natural  gas  for 
resale  under  a  new  Limited  Sales 
Service  Rate  Schedule  (LSS).  to 
transport  natural  gas  for  direct  sale  end- 
users,  and  for  pregranted  abandonment 
authorization  of  each  service,  as  more 
fully  described  in  the  application. 

Specifically,  WNG  proposes  to  offer  a 
limited  sales  service  to  any  qualified 
purchaser  of  natural  gas  on  an 
interruptible  basis,  only  to  the  extent 
that  the  company  determines  that  it  has 
sufficient  capacity  and  excess  gas 
supply  available  beyond  those 
quantities  currently  required  to  meet 
WNG's  firm  sales  obligations. 

WNG  proposes  to  charge  for  any  LSS 
sales  transaction  the  rate  negotiated 
between  the  parties  within  a  range 
established  by  the  currently  effective 
maximum  and  minimum  rates  for  the 
LSS  Rate  Schedule.  WNG  states  that  the 
LSS  program  is  an  essential  tool  to 
permit  it  to  manage  its  system  supply 
more  effectively  and  that  it  also  will 
allow  WNG  to  seU  supplies  at  more 
competitive  prices.  Further  WNG 
proposes  various  terms  and  conditions 
for  rendering  LSS  service,  including 
tariff  revisions,  nominations,  scheduling, 
determination  of  deliveries,  suspension 
and  termination  of  the  service,  and  a 
form  of  service  agreement  which  will  be 
presented  as  pro  forma  tariff  sheets  to 
be  included  in  WNG's  FERC  Gas  Tariff. 

Comment  dite:  December  19, 1989,  in 
accordance  w  ith  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Southern  Natural  Gas  Company 

(Docket  No.  CP90-27&-0001 
November  29, 1980. 

Take  notice  that  on  November  21. 
1989.  Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  fded 
in  Docket  No.  CP9D-270-000  an 


application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  partially  abandon  sales 
service  to  United  Cities  Gas  Corporation 
(United  Cities),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  states  that  United  Cities  has 
requested  and  Southern  has  agreed  to 
convert  9,000  Mcf  of  United  Cities' 
Contract  Demand  to  firm  transportation 
demand  under  Southern's  Rate  Schedule 
FT.  Southern  states  that  it  has  entered 
into  a  service  agreement  with  United 
Cities  under  Rate  Schedule  FT,  dated 
October  20. 1988.  and  Southern  therefore 
requests  authorization  to  abandon  9,000 
Mcf  of  its  sales  service  to  United  Cities 
effective  November  1. 1988. 

Pursuant  to  18  CFR  284.10(d)(2)  the 
exercise  of  the  customer's  option  to 
convert  constitutes  consent  to  the 
proposed  abandonment. 

Comment  date:  December  20. 1989.  in 
accordance  writh  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP9O-281-000) 
November  29, 1989. 

Take  notice  that  on  November  27. 
1989,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396,  Houston,  Texas  77251.  filed  in 
Docket  No.  CP90-281-000.  a  request 
pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas. 
on  an  interruptible  basis,  for  BP  Gas  Inc. 
(BP)  under  Transco's  blanket  certificate 
issued  in  Docket  No.  CP88-32&-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  pubUc  inspection. 

Transco  states  that  the  total  volume  of 
natural  gas  to  be  transported  for  BP  on  a 
peak  day  would  be  50,000  dt;  on  an 
average  day  would  be  3,500  dt;  and  on 
an  annual  basis  would  be  1.277,500  dt. 

Transco  indicates  that  it  would 
receive  the  liatiu-al  gas  at  an  existing 
receipt  point  in  offshore  Louisiana  and 
would  deliver  the  natural  gas  at  an 
existing  delivery  point  in  offshore 
Louisiana. 

Transco  states  that  it  commenced  the 
transportation  of  natural  gas  for  BP  on 
October  1, 1989,  in  Docket  No.  ST90- 
474-000,  for  a  120-day  period  pursuant  to 
S  2d4.223(a)  of  the  Commission's 
RegulaUons  (16  CFR  284.223(a)). 

Comment  date:  January  16, 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Tennessee  Cat  Pipeline  Company 

[Docket  No.  CP90-278-000 
November  29, 1989. 

Take  notice  that  on  November  27. 
1989,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP90- 
278-000  a  request  pursuant  to  i  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  National  Steel  Corporation 
(National),  an  end-user  of  natural  gas, 
under  Termessee's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  transport,  on 
an  interruptible  basis,  up  to  13,400  Dt. 
per  day  for  National.  Tennessee  states 
that  construction  of  facilities  would  not 
be  required  to  provide  the  proposed 
service. 

Tennessee  further  states  that  the 
maximum  day,  average  day.  arul  annual 
transportation  volumes  would  be 
approximately  13,400  Dt..  13,400  Dt.  and 
4,891,000  Dt.  respectively. 

Tennessee  advises  that  service  under 
S  284.223(a)  commenced  November  2, 
1989,  as  reported  in  Docket  No.  ST90- 
555. 

Comment  date:  January  16, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  625  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Ga*  Act 
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and  the  Commission's  Rules  of  Practice 
Mid  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  their 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  giveiL 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
1 157,205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  wilhdrawm 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  piu^uant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CashelL 
Secretary. 

[PR  Doc  69-28416  Hied  12-S-89;  8:46  am] 
BoiMQ  COM  srir-oi-H 


[Project  No.  2643  Oregon] 

Pacific  Pa*er  4  Ught  Co;  Intent  To 
File  an  Application  for  Subsequent 
Ucense 

November  3a  1989. 

Take  notice  that  on  December  28, 
1988,  Pacific  Power  ft  Light  Company, 
the  existing  licensee  for  the  Bend 
Hydroelectric  Project  No.  2643,  filed  a 
notice  of  intent  to  file  an  applicaiton  for 
a  subsequent  license,  pursuant  to 
section  15(b)(1)  of  tlie  Federal  Power 
Act  (Act).  16  U.S.C.  808,  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1988,  Public  Law  99- 
495.  Although  Project  No.  2643  has  a 
minor  license  with  a  waiver  of  section 
15  of  the  Act  the  requirements  of 
section  15(b)(1)  of  the  Act  were  made 
applicable  to  this  proceeding  by  18  CFR 
16.19(b)  (see  Docket  No.  RM  87-33-000, 
Chder  No.  513,  Final  Rule,  issued  May 


17, 1089.  a  copy  of  which  may  be 
obtained  from  the  Commission's  Public 
Reference  Branch.  Room  1000, 825  North 
Capitol  Street  NE,  Washington.  DC 
20426).  The  original  license  for  Project 
No.  2643  was  issued  effective  May  1, 
1965,  and  expires  December  31, 1993. 

The  project  is  located  on  the 
Deschutes  River  in  Deschutes  County, 
Oregon.  The  principal  works  of  the  Bend 
Project  Include  a  14-foot-high,  250-foot- 
long  timber-crib  spillway  dam  and  a 
150-foot-4ong  buttressed  concrete 
gravity  wing  wall;  a  reservoir  of  about 
40  acres;  a  powerhouse  with  an  Installed 
capacity  of  1,110  kW;  a  transmission 
line  connection;  and  appurtenant 
facilities. 

Pursuant  to  section  15(b)(2]  of  the  Act 
as  made  applicable  to  this  proceeding 
by  18  CFR  16.19(c)  (Order  No,  513),  the 
licensee  is  requiied  to  make  available 
certain  information  described  in  18  CFR 
16.7  (as  redesignated  by  Order  No.  513). 
The  above  information  is  now  available 
from  the  licensee  at  920  SW  6th  Avenue, 
Portland,  Oregon  97204.  Attn:  S.  A. 
deSousa,  telephone  (503)  464-5343. 

Pursuant  to  18  CFR  16.20  (Order  No. 
513).  each  application  for  a  subsequent 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license.  All 
applications  for  license  for  this  project 
must  be  filed  by  December  31, 1991. 
LoU  D.  Cashell, 
Secretory. 

(FR  Doc  89-28412  Filed  12-6-89;  8:45  am] 
nuMQ  COM  crir-ei-ii 


[Protect  Na  2187  Colorado] 

Public  Service  Company  of  Colorado, 
Intent  To  File  an  Application  for 
Subaequent  Ucenae 

November  3a  1989. 

Take  notice  that  on  December  22. 
1988,  Pubhc  Service  Company  of 
Colorado,  the  existing  licensee  for  the 
Georgetown  Hydroelectric  Project  No. 
2187.  filed  a  notice  of  intent  to  file  an 
application  for  a  subsequent  license, 
pursuant  to  section  15(b)(1)  of  the 
Federal  Power  Act  (Act).  16  U.S.C  808, 
as  amended  by  section  4  of  the  Electric 
Consumers  Protection  Act  of  1986, 
Public  Law  99-495.  Although  Project  No. 
2187  has  a  minor  license  with  a  waiver 
of  section  15  of  the  Act  the 
requirements  of  section  15(b)(1)  of  the 
Act  were  made  applicable  to  this 
proceeding  by  18  CFR  16.19(b)  [see 
Docket  No.  RM87-33-000,  Order  No.  513. 
Final  Rule,  issued  May  17, 1989,  a  copy 
of  which  may  be  obtained  from  the 
Commission's  Public  Reference  Brandt 
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Room  1000,  825  North  Capitol  Street  NE, 
Washington,  DC  20426).  The  original 
license  for  Project  No.  2187  was  issued 
effective  August  1, 1964,  and  expires 
December  31, 1993. 

The  project  is  located  on  South  Clear 
Creek  in  Clear  Creek  County,  Colorado. 
The  principal  works  of  the  Georgetown 
Project  include  five  dams  and  reservoirs; 
intercoimecting  water  conduits;  a 
powerhouse  with  an  installed  capacity 
of  1.440  kW;  a  transmission  line 
coimection;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act 
as  made  applicable  to  this  proceeding 
by  18  CFR  16.19(c)  (Order  No.  513),  the 
licensee  is  required  to  make  available 
certain  information  described  in  18  CFR 
16.7  (as  redesignated  by  order  No.  613). 
The  above  information  is  now  available 
from  the  licensee  at  550-15th  Street 
Denver,  CO  80202.  Attn:  John  W.  Steck, 
telephone  (303)  571-7643. 

Pursuant  to  18  CFR  16.20  (Order  No. 
513),  each  application  for  a  subsequent 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license.  All 
applications  for  license  for  this  project 
must  be  filed  by  December  31. 1991. 
Lois  D.  CasLeO, 
Secretary. 

[FR  Doc  80-28413  FUed  12-S-89: 6:45  am] 
BUJNQ  COM  srir-ei-ii 


[Proiect  No.  2544  Washington] 

The  Waahlngton  Water  Power  Co.,  et 
aU  Intent  To  File  an  Application  for 
Subsequent  Ucense 

November  Sa  1989. 

Take  notice  that  on  December  19, 
1988,  The  Washington  Water  Power 
Company  (Lessee-Operator)  and  Lee  W. 
Cagle  (Owner),  the  existing  licensee  for 
the  Meyers  Falls  Hydroelectric  Project 
No.  2544,  filed  a  notice  of  intent  to  file 
an  application  for  a  subsequent  license, 
pursuant  to  section  15(b)(1)  of  the 
Federal  Power  Act  (Act),  16  U.S.C  808. 
as  amended  by  section  4  of  the  Electric 
Consumers  Protection  Act  of  1986, 
Public  Law  99-495.  Although  Project  No. 
2544  has  a  minor  license  with  a  waiver 
of  section  15  of  the  Act  the 
requirements  of  section  15(b)(1)  of  the 
Act  were  made  applicable  to  this 
proceeding  by  18  CFR  16.19(b)  [see 
Docket  No.  RM87-33-00a  Order  No.  513, 
Final  Rule,  issued  May  7. 1989.  a  copy  of 
which  may  be  obtained  from  the 
Commission's  Public  Reference  Branch. 
Room  lOOa  825  North  Capitol  Street  NE, 
Washington.  DC  20426).  The  original 
license  for  Project  No.  2544  was  issued 
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effective  )anuary  1, 1961,  and  expires 
December  31. 1993. 

The  project  is  located  on  the  Colville 
River  in  Stevens  County,  Washington. 
The  principal  works  of  the  Meyers  Palls 
Project  include  a  25-foot-high.  306-foot- 
long  timber  and  concrete  buttress  dam 
with  earthfill  sections  at  each  end;  a 
forebay;  a  concrete  intake  structure;  a  4- 
foot-diameter,  325-foot-long  penstock;  a 
powerhouse  with  an  installed  capacity 
of  1,200  kW;  a  transmission  line 
connection;  and  appurtenant  facilities. 

Pursuant  to  section  15(b](2]  of  the  Act 
as  made  applicable  to  this  proceeding 
by  18  cm  16.19(c)  (Order  No.  513),  the 
Ucensee  is  required  to  make  available 
certain  information  described  in  18  CFR 
16.7  [as  redesignated  by  Order  No.  513). 
The  above  information  is  now  available 
from  the  hcensee  at  PO  Box  3727. 
Spokane,  WA  9g22a 

Pursuant  to  18  CFR  16.20  (Order  No. 
513).  each  application  for  a  subsequent 
license  and  any  competing  Ucense 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license.  All 
applications  for  license  for  this  project 
must  be  filed  by  December  31, 1991. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  8»-28414  Piled  12-5-89;  8:45  am] 
BILUNO  COOC  (717-01-11 


[Pro)«ct  No.  9625-002  Canfomia] 

Frontier  Land  and  Power,  Surrender  of 
Exemption 

November  30,  1989. 

Take  notice  that  Frontier  Land  and 
Power.  Exemptee  for  the  Mohawk  Power 
Project  No.  1.  has  requested  that  its 
exemption  be  terminated.  The 
exemption  for  Project  No.  9625  was 
issued  June  30. 1986.  The  project  would 
have  been  located  on  the  pipe  conduit 
which  is  part  of  a  private  water 
distribution  system  that  obtains  water 
from  an  unnamed  tributary  to  Sulfur 
Creek  near  Clio  in  Plumas  County, 
California. 

The  Exemptee  filed  the  request  on 
May  2. 1968.  and  the  exemption  for 
Project  No.  9625  shall  remain  in  effect 
through  the  thirtieth  day  after  issufmce 
of  this  notice  unless  that  day  is  a 
Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  exemption  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 


provided  for  under  18  CFR  part  4,  may 

be  filed  on  the  next  business  day. 

LoiaD.Cadiea. 

Secretary. 

[FR  Doc.  89-28420  Filed  12-6-89;  8:45  am] 

WLUNa  COOC  f717-«1-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-369»-7] 

Agency  Information  Collection 
Activltiee  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduciton  act  (44  U.S.C.  3501 
et  seq.),  this  notice  announces  that  the 
Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  B<<Hget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATE  Comments  must  be  submitted  on 
or  before  January  4. 1990. 
FOR  FURTHER  INFORMATON  CONTACT: 
Sandy  Farmer  at  EPA.  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Significant  New  Use  Rules  for 
Existing  Chemicals  (EPA  ICR  #  1188.03; 
OMB  #  2070-0038).  This  ICR  requests 
renewal  of  the  existig  clearance. 

Abstract-  Under  section  5  of  the  Toxic 
Substances  Control  Act,  EPA  has  the 
authority  to  monitor  and  control 
significant  new  uses  of  chemical 
substances.  When  EPA  designates  a 
chemical  use  as  a  significant  new  use. 
the  initating  party — chemical 
manufacturer,  importer  or  processor — 
must  use  the  Premanufacture  Notice 
form  to  notify  the  Agency  90  days  prior 
to  commencing  the  use. 

Burden  Statement-  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  30 
to  180  hours  per  response.  This  estimate 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Chemical 
manufacturers,  importers,  and 
processors. 

Estimated  No.  of  Respondents:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  359  hours. 

Frequency  of  Collection:  On  occasion. 


Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223),  401  M  Street  SW.. 

Washington.  DC  20460;  and 
Tim  Hunt.  Office  of  Management  and 

Budget  Paperwoiic  Reduction  Project 

(2070-0057),  Washington.  DC  20503, 

Telephone:  (202)  395-3084. 

Dated:  November  22, 1989. 
David  Schwan, 

Acting  Director,  Information  and  Regulatory 
Systems  Division. 

[FR  Doc.  89-28482  Filed  12-6-89;  &-4S  am] 
BNJJNQ  COOC  MMMO-II 


[FRL-3694-31 

Extension  of  the  Put)lic  Comment 
Period  for  ttie  Proposed  Determination 
to  Restrict  the  Specification  of 
Leonard  Pond  and  its  Wetlands  as 
Disposal  Sites 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  to  extend  the  comment 
period  for  August  30, 1989  S  404(c) 
Proposed  Determination. 

summary:  a  PubUc  Notice  entitled 
"Proposed  Determination  to  Restrict  the 
Specification  of  Leonard  Pond  and  Its 
Wetlands  as  Disposal  Sites"  was 
published  in  the  Federal  Register  on 
August  30, 1989  [54  FR  35927].  That 
notice  indicated  that  conunents  should 
be  received  at  the  address  listed  below 
on  or  before  October  16, 1989.  That  time 
frame  was  extended  to  November  27, 
1989  [54  FR  45801]  at  the  request  of  a 
landowner  in  the  area  of  the  proposed 
determination  and  the  U.S.  Fish  and 
Wildlife  Service  in  order  to  submit 
information  pertaining  to  the 
environmental  values  and  the  nature 
and  scope  of  the  section  404(c)  action.  In 
order  to  allow  completion  of  the 
comments,  EPA  is  hereby  extending  the 
comment  period  for  all  interested  parties 
tmtil  close  of  business.  December  11, 
1989. 

This  time  extension  is  made  under 
authority  of  40  CFR  231.8 

DATE:  Comments  should  be  postmarked 
on  or  before  December  11, 1989. 

FOR  FURTNBR  INF0«MA     0*«  :  OflTACT: 
Mr.  Ralph  W.  Abele.  EPA  Water  Quabty 
Branch.  JFK  Federal  Building,  WWP- 
IflOa  Boston.  MA  02203-2211.  (617)  565- 
4438. 
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Dated:  November  30, 1989. 
Stephen  EUs. 

Acting  Regional  Administrator.  Region  I. 
[FR  Doc.  89-2851  Filed  12^5-89;  8:45  am] 

BtLLMO  coos  IMO-SS-M 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  Science  and  Technology 
PoNcy 

Biotechnology  Science  Coordinating 
Committee;  Meeting 

agency:  Executive  Office  of  the 
President  Office  of  Science  and 
Technology  Policy. 
ACTION:  Open  meeting. 

Name:  Federal  Coordinating  Council 
for  Science.  Engineering,  and 
Technology.  Biotechnology  Science 
Coordinate  Committee  (BSCC). 

Correction 

In  notice  document  86-27812  on  page 
48960  in  the  issue  of  Tuesday.  November 
28. 1989.  make  the  following  corrections: 

Date  and  Time:  Thursday,  December 
21. 1989:  3a}-5.-00  p.m. 

Dated:  December  1. 1969. 
Barbara ).  Diwiing. 

Special  Assistant,  Office  of  Science  and 

Technology  Policy. 

[FR  Doc.  89-28543  Filed  12-1-8B;  S.-a9  pm] 

■lUJNQ  CODE  3170-01-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act. 

summary:  The  submission  is 
summarized  as  follows: 

Type  of  Review:  New  collection. 

Title:  AppUcation  for  Waiver  of 
Prohibition  on  Acceptance  of  Brokered 
Deposits  by  Undercapitalized  Insured 
Depository  Institutions. 

Form  Number  Letter  applicatioiL 

Frequency  of  Response:  On  occasioiL 

Respondents:  Undercapitalized 
insured  depository  institutions  wishing 
to  accept  or  renew  brokered  deposits. 

Number  of  Respondents:  370. 

Number  of  Responses  Per 
Respondent  1. 

Total  Annual  Responses:  370. 


Average  Number  of  Hours  Per 
Response:  6. 

Total  Annual  Burden  Hours:  2,220. 

OMB  Reviewer  Gary  Waxman,  (202) 
395-7340,  Office  of  Information  uid 
Regulatory  Affairs,  Office  of 
Management  and  Budget  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FDIC  Contact  John  Keiper,  (202)  898- 
3810,  Assistant  Executive  Secretary. 
Room  6096,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street  NW., 
Washington.  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  oa  or  before 
February  5, 1990. 

addresses:  a  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  die  OMB 
reviewer  end  the  FDIC  contact  listed 
above. 

•WMJBSENTAFtT  mwontAA^iOH:  Section 
224  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(codified  to  12  U.S.C  1831f)  pr(M)it8  the 
acceptance  or  renewal  of  brokered 
deposits  by  any  undercapitalized 
insured  depository  institution  (bank  or 
thrift)  after  December  7. 1989.  except  on 
specified  application  to  and  waiver  of 
the  prohibition  by  the  FDIC.  In  order  to 
obtain  a  waiver,  an  undercapitalized 
institution  must  demonstrate  that  its 
acceptance  of  such  deposits  does  not 
constitute  an  unsafe  or  unsound 
practice. 

The  FDIC  is  requesting  OMB  approval 
to  require  certain  information  whenever 
an  undercapitalized  insured  depository 
institution  (bank  or  thrift)  applies  to  the 
FDIC  for  a  waiver  from  the  statutory 
prohibition  on  the  acceptance  of 
brokered  deposits.  The  information  will 
be  used  by  the  FDIC  to  decide  whether 
to  grant  the  waiver  requested.  The 
information  is  expected  to  be  prescribed 
in  a  new  §  337.e(d)  of  the  FDICs 
regulations  (12  CFR  337.6)  and  consists 
essentially  of  the  tmdercapitalized 
institution's  plems  to  meet  applicable 
capital  requirements  within  a 
reasonable  time  period:  the  volume, 
rates  and  maturities  on  brokered 
deposits  currendy  held:  the  scope  of  the 
waiver  sought  in  terms  of  the  volume 
and  cost  of  brokered  deposits  to  be 
obtained  or  retained  and  the  time  period 
for  which  a  waiver  may  be  needed: 
alternative  funding  sources  available  to 
the  institution;  and  the  reasons  the 
institution  believes  that  its  acceptance 
of  brokered  deposits  does  not  constitute 
an  unsafe  or  unsound  practice  in  its 
particidar  circumstances. 


Dated:  November  SO,  1989. 
Federal  Deposit  Insurance  Corporathm. 
HojrW  !•  XobinaoB. 
Executive  Secretary. 
[FR  Doc  ae-28420  Filed  ia-6-SB(  «>t5  an] 

■aXMQ  COOK  f714-01-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-84S-OR1 

AlalMma^  Amendment  to  Noflce  of  fl 
Ma|or  Disaster  Declaratton 

agency:  Federal  Emergency 

Management  Agency. 

ACTWN;  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Alabama  [FEMA-B48-DR),  dated 

November  17. 1989,  and  related 

determinations. 

DATED:  November  21, 1989. 

FOR  FURTHER  MFORMATIOM  CONTACT: 

Neva  K.  Elliott  Disaster  Assistance 

Programs.  Federal  Emergency 

Management  Agency.  Washington,  DC 

20472,  (202)  848-9614. 

NoticK  Tilt  notice  of  a  maior  disaster  lor 
the  Sute  of  Alabama,  dated  November  17, 
1980.  is  hereby  amended  to  include  the 
following  areas  among  thoM  areas 
determined  to  have  been  advertely  affscted 
by  tlie  catastrophe  declared  a  major  diaaster 
by  tiie  Prasident  in  kua  declaration  of 
November  17.  lOSS: 

Jackson  County  for  Individual  Assiitanoe 
only. 

(Catalog  of  Federal  Domestic  Assistaacs  Na 
83.516.  Disaster  Aasistance) 
Grant  C  PBteraoii. 

Associate  Director,  State  and  Local  Programs 
and  Support  Federal  Emergency 
Management  Agency. 
[FR  Doc  89-28471  Filed  12-8-«9;  8:45  amj 
■axsM  CODS  tris-o-ii 


[FEMA-MS-ORl 

Alabama;  Major  Disaster  and  Reiatsd 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-848-DR),  dated  November  17. 
1989.  and  related  determinations. 
DATED:  November  17. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott  Disaster  Assistsnce 
Programs,  Federal  Emergency 
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Management  Agency,  Washington,  DC 
20472.  (202)  646-3814. 

Notics:  Notice  is  hereby  given  that,  in  a 
letter  dated  November  17, 1989,  the  President 
declared  a  major  disaster  under  the  authority 
of  the  Robert  T.  Sta^ord  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C  5121  et 
aeq..  Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  tornadoes  and  severe  storms 
on  November  15, 1989,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  Public  Law  93-288,  as 
amended  by  Public  Law  100-707.  L  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  PL  93-288,  as  amended  by  PL  100-707. 
for  Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  Section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Thomas  P.  Credle  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster;  Madison  County  for 
Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.518,  Disaster  Assistance) 
Robert  H.  Moiiis, 

Acting  Director,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  89-28472  Filed  12-6-89;  8:45  am] 
WLUNQ  coot  (TSS-Ol-M 


(FEMA-849-OR] 

Louisiana;  Ma|or  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Louisiana 
(FEMA-849-43R).  dated  November  22, 
1989,  and  related  determinations. 

dated:  November  22. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notica:  Notice  is  hereby  given  that,  in  a 
letter  dated  November  22, 1989,  the  President 
declared  a  major  disaster  under  the  authority 
of  the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C.  5121  et 
seq..  Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana, 
resulting  from  heavy  rains  and  flooding  on 
November  7-0, 1989,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  tmder  Public  Law  93-288,  as 
amended  by  Public  Law  100-707. 1,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  fmd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  You  are 
also  authorized  to  provide  Public  Assistance 
in  the  affected  areas,  if  requested  and 
necessary,  and  an  acceptable  State 
commitment  for  these  purposes  is  provided. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  PL  93-288,  as  amended 
by  PL  100-707,  for  Public  Assistance  will  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  Section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Warren  M.  Pugh  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordhiating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster  The  parishes  of 
Jefferson.  Orleans,  and  St  Charles  for 
Individual  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.518,  Disaster  Assistance) 

Robert  H.  Moiris, 

Acting  Director,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  89-28473  Filed  12-5-89:  8:45  am] 

BlUJtM  CODE  S71S-(»-4i 


Board  of  Visitors  for  the  National  Fire 
Academy,  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-483],  announcement  is 
made  of  the  following  committee 
meeting: 

Name:  Board  of  Visitors  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  January  7-9. 1990. 

Place:  National  Emergency  Training 
Center,  G  Bldg.,  2nd  Floor  Conference 
Room.  Emmitsburg,  MD  21727. 

Time: 

January  7 — 2:00  p.m.  to  5:00  p.m. 
January  8—9:00  a.m.  to  5:00  p.m. 
January  9 — 8:30  a.m.  to  Agenda 

Completion 

Proposed  Agenda:  Old  Business,  New 
Business;  Annual  Report  Visit  Classes. 

The  meeting  will  be  open  to  the  public 
with  seating  available  on  a  first-come, 
first-serve  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent  National  Fire  Academy, 
Office  of  Training,  16825  South  Seton 
Avenue,  Emmitsburg,  Maryland.  21727 
(telephone  number,  301-447-1123)  on  or 
before  December  27, 1989. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
director's  Office,  Office  of  Training, 
Federal  Emergency  Management 
Agency,  500  C  Sti-eet  S.W.,  Washington. 
DC  20472.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  November  16, 1989. 
Dave  McLoughlin, 
Director,  Off  ice  of  Training. 
[FR  Doc  80-28474  Filed  12-5-89:  8:45  am] 

BHJJNQ  COOe  •71»-01'«i 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
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Maritime  Commission,  1100  L  Street 
NW..  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  title 
46  of  the  Code  of  the  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
conununicating  with  the  Commission 
regarding  a  pending  agreement 

Agreement  No.:  224-002161-006 

Title:  Port  of  SeatUe  Terminal 
Agreement 
Parties: 

Port  of  Seattle  (PortJ 

Cargill.  Inc.  (Cargill) 

Synopsis:  The  Agreement  amends  the 
basic  agreement  It  provides  for  a 
change  in  the  procedure  for  billing 
dockage.  It  also  provides  that  Cargill 
will  share  the  dockage  revenue  with  the 
Port  on  a  50/50  basis.  Cargill  will  bill 
and  collect  all  dockage  charges  ^m 
vessels  using  the  leased  premises  and 
have  the  exclusive  right  to  assess 
vessels  a  service  facility  charge  for  use 
of  the  premises. 

Agreement  Noj  224-010974-005 

Title:  Port  of  Oakland  Terminal 
Agreement. 
Parties: 

Port  of  Oakland  (Port) 

International  Transportation  Service, 
Inc.  (ITS) 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  provide  for  the  Port 
to  reimburse,  out  of  certain  wharfage 
revenue  at  the  assigned  facilities,  ITS 
for  its  costs  in  making  certain 
transtainer  runway  improvements  to  the 
marine  terminal  facilities  assigned 
under  the  basic  agreement. 

Agreement  Nos.:  221-200178-001, 224- 
200178-002. 

Title:  Port  Authority  of  New  York  and 
New  Jersey  Terminal  Agreement 
Parties: 

Port  Authority  of  New  York  and  New 
Jersey  (Port  Authority) 

Carco,  Inc.  (Carco) 

Synopsis:  Agreement  No.  224-200178- 
001  amends  the  basic  agreement  for  the 
lease  of  premises  at  the  Port  Authority 
Auto  Marine  Terminal  to  provide  for  the 
interim  operation  of  certain  terminal 
facilities  pending  completion  of 
construction  work  at  the  leased  facilities 
by  Carco  as  set  forth  in  section  5(a)  of 
the  basic  agreement 

Agreement  No.  224-200178-002  further 
amends  the  basic  agreement  to  increase 


the  amount  which  the  Port  Authority 
will  reimburse  Carco  for  construction 
costs. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  3a  1989. 
loseph  C  Polking. 
Secretary. 
(FR  Doc  89-28435  Filed  12-5-69;  8:45  am] 

BtLUNQ  COOC  (7S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na  SSD-OSSS] 

Sponsored  Compounds  Used  In  Food- 
Producing  Animals;  Guideline  for  the 
Safety  Evaluation  of  Bound  Residues 
From  Carcinogenic  Animal  Drugs; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FpA)  is  announcing  the 
availability  of  a  draft  guideline,  "VO. 
Guideline  for  the  Human  Food  Safety 
Evaluation  of  Bound  Residues  Derived 
from  Carcinogenic  New  Animal  Drugs," 
that  describes  the  kinds  of  tests  that  the 
sponsor  may  conduct  to  establish  the 
safety  of  bound  residues  derived  from 
carcinogenic  animal  drugs.  This 
guideline  applies  to  human  food  safety, 
not  to  target  animal  safety.  FDA  invites 
interested  persons  to  submit  written 
comments  on  this  guideline. 
DATES:  Written  comments  on  the 
guideline  may  be  submitted  at  any  time. 
FDA  will  respond  to  comments  received 
before  February  5. 1990. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  "VIII.  Guideline  for  the 
Human  Food  Safety  Evaluation  of 
Bound  Residues  Derived  from 
Carcinogenic  New  Animal  Drugs"  to  the 
Division  of  Chemistiy  (HFV-140).  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  "VUL 
Guideline  for  the  Human  Food  Safety 
Evaluation  of  Boimd  Residues  Derived 
from  Carcinogenic  New  Animal  Drugs" 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent  The  guideline 


and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  to  4 
p.m..  Monday  through  Friday. 

FOR  FURTHER  INFORMATKNI  CONTACT: 

Steven  D.  Brynes,  Center  for  Veterinary 
Medicine  (HFV-144),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-2841. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  31, 1987 
(52  FR  49589),  FDA  announced  the 
availability  of  a  series  of  seven 
guidelines  that  describe  the  tests  that  a 
sponsor  of  a  new  animal  drug  may 
conduct  to  establish  the  safe  conditions 
of  use  of  the  drug  in  food-producing 
animals.  Although  one  of  these 
guidelines,  "L  Guideline  for  Metabolism 
Studies  and  for  Selection  of  Residues  for 
Toxicological  Testing,"  discussed  in 
general  terms  some  considerations  FDA 
has  made  with  respect  to  bound 
residues,  FDA  had  not  prepared  a 
guideline  dealing  specifically  with  the 
safety  evaluation  of  bound  residues 
derived  from  carcinogenic  drugs. 

The  human  food  safety  assessment  of 

bound  residues  derived  from 
carcinogenic  aiumal  drugs  has  long 
challenged  FDA  scientifically  and 
policywise.  The  complex  natiire  of 
bound  residues,  which  result  primarily 
from  the  reaction  of  a  drug  metabolite 
with  cellular  macromolecules,  makes  the 
usual  approaches  to  a  safety  evaluation 
unsuitable.  FDA  has  prepared  a 
guideline  entiUed  "VIII.  Guideline  for 
the  Human  Food  Safety  Evaluation  of 
Bound  Residues  Derived  from 
Carcinogenic  New  Animal  Drugs."  In 
this  guideline  FDA  describes  the  kinds 
of  data  it  will  consider  in  evaluating  the 
toxicological  significance  of  bound 
residues  derived  from  carcinogenic 
animal  drugs. 

This  notice  of  availability  is  issued 
under  §  10.90(b)  (21  CFR  10.90(b)),  which 
provides  for  use  of  guideline  to  establish 
procedures  of  general  applicabiUty  that 
are  not  legal  requirements  but  are 
acceptable  to  the  agency.  Sponsors  may 
rely  upon  a  guideline  with  the  assurance 
that  it  represents  procedures  acceptable 
to  the  agency  (see  §  10.90).  If  such 
persons  believe  that  alternative 
procedures  are  also  apphcable,  a 
guidelines  does  not  preclude  them  from 
pursuing  the  alternative  procedures. 
Under  such  circumstances,  however,  the 
agency  encourages  sponsors  to  discuss 
the  alternative  procedures  in  advance 
with  FDA  to  prevent  the  expenditure  of 
money  and  effort  for  work  that  may 
later  be  found  to  be  unacceptable. 

This  notice  is  issued  under  21  CFR 
10.85 
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Datsd:  November  28. 1980. 

Roulii  a  CbMemen, 

Acting  Aaaodate  Cotnmmhnerfor 
Regulatory  Affcun. 

[FR  Doc.  60-28998  Filed  12-8-89;  8:45  an] 
>  COW  «m  11^ 


(Docket  No.  89N-0SO41 

Drug  Export;  bnodiuro*  A-0 
(Loperamldo  HCL)  Capltt,  2  mg. 

agency:  Pood  and  Drug  Administration. 
action:  Notice. 

suMMAitv:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  McNeil  Consumer  Products  Co.  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
Imodium*  A-D  (Loperamide  HCL) 
Caplet,  2  mg.  to  Canada. 
ADDflESSes:  Relevant  information  on 
this  appHcation  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  seoo  Rshers  Lane,  Rockville.  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  nUTTHER  INFORMATION  CONTACT: 

Mary  F.  Cooper,  Division  of  Drug 
LabeHng  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-295- 
8073, 

SUPPLEMEKTARV  INFORMATtON:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  jpprove  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  appHcation  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
McNeil  Consumer  Products  Co.,  Camp 
Hill  Rd..  Ft.  Washington,  PA  19034,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  dnig  Imodium*  A-D 
(Loperamide  HCL)  Caplet  2  mg.,  to 
Canada.  This  drug  is  indicated  for  use  to 


control  the  symptoms  of  diarrhea.  The 
application  was  received  and  filed  in  die 
Center  for  Drug  Evaluation  and 
Research  on  October  20, 19S9,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  fotmd  in  brackets  in  the  heading 
of  this  dociunent.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  to  4 
p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  December  18. 
1989,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated  November  21, 1989. 
Saaunie  R.  Youag, 

Deputy  Director.  Office  of  Compliance, 
Center  for  Drug  Evaluation  and  Research. 
[FR  Doc.  89-28394  Filed  12-5-89;  8:46  am] 
MLUMQ  COOf  4«a-«1^ 


(Docket  No.  89N-(H16} 

Vltarln*  Phannaccuticate,  Inc; 
PropoMi  to  Withdraw  Approval  of 
Abbraviatad  Antibiotic  Drug 
Applications  and  Al>t)ravlat0d  Itew 
Drag  Applications^  Opportunity  for  a 
Haaring;  Corraction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  proposed  to  withdraw 
approval  of  certain  abbreviated 
antibiotic  drug  applications  (AADA's) 
and  abbreviated  new  drug  applications 
(ANDAs)  held  by  Vitarine 
Pharmaceuticals,  Inc.,  227-15  North 
Conduit  Ave.,  Springfield  Gardens,  NY 
11413  (54  FR  40740;  October  3, 1989).  The 
notice  inadvertently  omitted  the  words 
"250  mg  h"  in  the  listing  for  AADA  61- 
471.  This  document  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Sharkey.  Center  for  Drug 
Evahiatioa  and  Research  (HFD-386), 


Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION:  la  FR 
Doc.  80-23374,  appearing  at  page  40740 
in  the  Federal  Register  of  Tuesday, 
October  3. 1989.  the  following  correction 
is  made:  On  page  40747,  first  column, 
under  the  heading  "Proposed  Action  and 
Notice  of  Opportunity  for  Hearing",  the 
listing  for  "AADA  61-471"  ia  corrected 
to  read  "AADA  61-471;  Tetracycline 
Hydrochloride  250  mg  &  500  mg 
Capsules". 

Dated:  November  28, 1989. 

Carle  Peck. 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  89-28395  Filed  12-5-89;  8:45  am] 

BILUNQ  CODE  4160-01-M 


(Docket  No.  •SFMMSI) 

Exxon  Ctiemical  Co,;  Filing  of  Food 
Additiva  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drag 
Administration  (FDA)  is  announcing 
that  Exxon  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyisobutylene  and 
isobutylene/isoprene  copolymers  as 
components  of  food-contact  materials 
sterilized  with  a  hydrogen  peroxide 
solution. 

FOR  FimTHER  INFOflMATION  CONTACT: 

Hortense  S.  Macon,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-335). 

Food  and  Drag  Administration,  200  C 

Street  SW..  Washington,  DC  20204,  202- 

472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sea  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (F.AP 
9B4176)  has  been  filed  by  Exxon 
Chemical  Co..  P.O.  Box  45,  Linden,  NJ 
07038,  proposing  that  {  178.1005 
Hydrogen  peroxide  solution  (21  CFR 
178.1005)  be  amended  to  provide  for  the 
safe  use  of  polyisobutylene  and 
isobutylene/isoprene  copolymers  as 
components  of  food-contact  materials 
sterilized  with  a  hydrogen  peroxide 
solution. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  ao  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 


II 
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published  with  the  regulation  In  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated  November  28, 1989. 
FredR.8hank« 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition 

[FR  Doc.  89-28448  Filed  12-A-69;  8:45  am] 
BHJJNO  COOE  41W-ei-M 


[Docket  Na  83N-0193] 

Second  Draft  Proposed  Standard  for 
ttie  Infant  Apnea  Monitor;  Availability; 
Public  Meating 

agency:  Food  and  Drug  AdministraticHi. 
ACTION:  Notice. 

summary:  The  Food  and  Drag 
Administration  (FDA)  is  announcing  the 
availability  of  its  "Second  Draft 
Proposed  Standard  for  the  Infant  Apnea 
Monitor — October  1989"  to  request 
public  comment.  FDA  is  also 
announcing  that  it  is  holding  a  public 
meeting  to  discuss  the  draft  standard  in 
conjimction  with  the  Eighth  Annual 
Conference  on  Apnea  of  Infancy  to  be 
held  on  January  25  to  27, 1990,  Rancho 
Mirage.  CA  92270. 

DATES:  Comments  on  the  "Second  Draft 
Proposed  Standard  for  the  Infant  Apnea 
Monitor— October  1989"  by  March  26. 
1990.  The  public  meeting  will  be  held  on 
January  24. 1990,  from  1  p.m.  to  5  p.m..  In 
the  California  Room  of  the  Gene  Autry 
Hotel.  4200  East  Palm  Canyon  Dr..  Pahn 
Springs,  CA  92264. 

ADDRCtSCS:  Submit  written  requests  for 
single  copies  of  the  "Second  Draft 
Proposed  Standard  for  the  Infant  Apnea 
Monitor— October  1989"  to  the 
Operations  Staff  (HFZ-84),  Food  and 
Drag  Adninistration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
standard  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drag 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  A  copy  of  the 
draft  standard  and  any  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT  E. 
Jane  McCarthy,  Center  for  Devices  and 
Radiological  Health  (HFZ-64),  Food  and 
Drug  Administration.  6600  Fishers  Lane, 
,  Rockville,  MD  20857,  301-443-4874. 


SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  September 
10, 1982  (47  FR  39816),  FDA  published  a 
final  rule  under  section  513  of  the 
Federal  Food,  Drag,  and  Cosmetic  Act 
(the  act]  (21  U.S.C.  360c)  classifying  the 
generic  type  of  device,  ^e  breathing 
(ventilatory)  frequency  monitor  (21  CFR 
868.2375),  into  class  II  (performance 
Btand&rds).  In  the  Federal  Register  of 
July  8, 1983  (48  FR  31392),  FDA  initiated 
a  proceeding  to  establish  for  the 
breathing  frequency  monitor  a 
performance  standard  under  section  514 
of  the  act  (21  U.S.C.  360d).  In  a  notice 
published  in  the  Federal  Register  of 
Febraary  26, 1986  (51  FR  6886),  FDA 
continued  the  proceeding  to  establish  a 
performance  standard  for  the  breathing 
frequency  monitor,  pursuant  to  section 
514(c)  of  the  act  and  21  CFR  Part  861. 
The  notice  invited  any  interested 
persons  to  submit  an  existing  standard 
as  a  proposed  performance  standard  for 
the  device,  or  to  submit  an  offer  to 
develop  such  a  proposed  standard.  In 
that  notice,  FDA  limited  its  proceeding 
to  those  breathing  frequency  monitors 
commonly  called  noenatal  apnea 
monitors,  which  are  intended  for  use  on 
infants  to  detect  cessation  of  breathing. 
In  the  Federal  Register  of  July  1, 1986 
(51  FR  23832),  FDA  announced  that,  in 

accordance  with  the  provisions  of 

section  514(e)(3)  of  tiie  act  and  21  CFR 
861.32.  FDA  may,  upon  application 
(which  may  be  made  before  the 
acceptance  of  the  offer),  agree  to 
contribute  to  the  accepted  offeror's  cost 
in  developing  a  proposed  standard  if 
FDA  determines  that  such  contribution 
is  likely  to  result  in  a  more  satisfactory 
standard  that  would  be  developed 
without  such  contribution. 
Subsequentiy,  FDA  allocated 
approximately  $250,000  to  contribute  to 
the  offeror's  cost  for  the  first  year  of 
effort  in  developing  a  proposed 
standard. 
In  the  Federal  Register  of  April  22, 

1988  (53  FR  13296).  FDA  advised  that  a 
notice  of  grant  award  (cooperative 
agreement)  had  been  issued  to  the 
Emergency  Care  Research  Institute 
(ECRl),  5200  Butier  Pike,  Plymouth 
Meeting,  PA  19462.  The  cooperative 
agreement  with  ECRI  was  completed  on 
August  31, 1988.  Because  certain 
requirements  for  the  infant  apnea 
monitor  were  unable  to  be  addressed  in 
the  draft  document  delivered  to  the 
agency,  FDA  proceeded  to  develop  a 
proposed  standard  for  the  infant  apnea 
monitor,  using  the  information 
developed  during  the  cooperative 
agreement  with  ECRI  (21  U.S.C.  360d(f)). 

In  the  Federal  Register  of  January  4, 

1989  (54  FR  187),  FDA  announced  the 


availability  of  its  "First  Draft  Proposed 
Standard  for  the  Infant  Apnea 
Monitor— October  1988,"  to  request 
bublic  comment  Under  21  CFR  861.30, 
FDA  shall  provide  interested  persons  an 
opportunity  to  peirticipate  in  the 
development  of  a  standard  by  accepting 
comments,  and  where  appropriate, 
holding  public  meetings  on  issues 
relating  to  development  of  the  standard. 

Accordingly,  in  the  same  notice,  FDA 
also  announced  an  open  public  meeting 
to  discuss  the  draft  standard.  The 
meeting  was  held  on  January  25, 1989,  in 
conjunction  with  the  Seventh  Annual 
Conference  on  Apnea  of  Infancy  held  in 
Rancho  Mirage,  CA  92270. 

In  the  Federal  Register  of  July  25, 1989 
{(54  FR  30951),  FDA  announced  an  open 
public  meeting  that  was  held  on 
;  September  11  and  12, 1989,  at  the 
Crowne  Plaza  Holiday  Inn,  Rockville, 
MD  20852,  to  discuss  the  current  sensor 
modalities  and  devices  used  to  measure 
infant  apnea,  combinations  of  sensors 
used  to  detect  apnea  and  the 
pathophysiological  result  of  apnea,  and 
the  ourentiy  used  test  methods. 

n.  Second  Draft  Proposed  Standard  for 
the  Infant  Apnea  Monitor— October  1989 

Based  on  22  written  comments 
received  in  response  to  the  Federal 
Register  request  for  comments  on  the 
first  draff  proposed  standard  and  on 
comments  and  information  received  at 
the  public  meetings,  FDA  revised  the 
first  draff  proposed  standard.  FDA  ia 
now  making  available  for  comment  its 
"Second  Draft  Proposed  Standard  for 
the  Infant  Apnea  Monitor — October 
1989." 

FDA  is  also  announcing  that  it  will 
hold  an  open  public  meeting  to  discuss 
the  second  draft  proposed  standard  on 
January  24, 1990,  from  1  p.m.  to  5  p.m.  at 
the  Gene  Autry  Hotel  (address  above], 
FDA's  public  meeting  will  be  held  in 
conjunction  with  the  Eighth  Annual 
Conference  on  Apnea  of  Infancy, 
January  25  to  27, 1990,  Rancho  Mirage, 
CA  92270. 

A  summary  of  the  proceedings  of  the 
public  meeting,  as  well  as  all  data  and 
information  submitted  voluntarily  to 
FDA  during  the  public  meeting  to 
discuss  the  draft  standard  will  become 
part  of  the  administrative  record  and 
will  be  available  to  the  public  under  21 
CFR  20.111  from  the  Dockets 
Management  Branch  (address  above). 
After  comments,  data,  and  information 
are  submitted  at  the  open  public  meeting 
and  in  response  to  this  request  for 
comments  on  the  second  "Second  Draft 
Proposed  Standard  for  the  Infant  Apnea 
Monitor— October  1989,"  FDA  will 
publish  in  the  Federal  Register  a 
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propoted  mandatory  standard  trader 
section  514(g)  of  the  act  of  (21  D.S.C. 
360d(g)  and  21  CFR  10.40). 

Interested  persons  should  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  on 
Ae  "Second  Draft  Proposed  Standard 
for  the  Infent  Apnea  Monitor — October 
1989"  by  March  28, 1990.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a  jn.  and  4  p.m.,  Monday 
throtigh  Friday. 

Dated:  November  30. 1988. 
Akn  LHoetiiig, 

A  cting  Aaaociate  Coomittion  for  Regulatory 
Affairt. 

[FR  Doc  ee-2844«  Piled  12-^-^0;  i:46  am] 
BHjjNacooe  4tao-ei-M 


Health  Resources  sod  Services 
Administration 

rang  o(  AnrHiai  Report  of  Federal 

Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Ajmual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress. 

Councfl  on  Graduate  Medical  Education 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  TlMraas 
Jefferson  Building.  Second  Street  and 
Independence  Avenue  BE..  Washington. 
DC  or  weekdays  between  9  a.m.  and 
4:30  p  jn.  at  the  Department  of  Health 
and  Human  Services,  Department 
Library.  HHS  North  Building.  Room  G- 
400,  330  Independence  Avenue  SW.. 
Washington.  DC.  telephone  (202)  245- 
6791.  Copies  may  be  obtained  from:  Dr. 
Marilyn  H.  Gaston.  Executive  Secretary, 
Council  on  Graduate  Medical  Education, 
Health  Resources  and  Services 
AdministratiQa.  Room  4C-25,  Paridawn 
Building.  5600  Fishers  Lane.  Rockville. 
Maryland  20657.  Telephone  (301)  44^ 
6190. 

Dated:  No  /ember  30. 1989. 

lackla  E.  BAum. 

Advisory  CommJUee  Moitagement  Officer. 
HRSA. 

(FR  Doc.  89-^S450  Filed  12-6-60: 8345  aa) 

BouNacooetM 


National  tnstltutM  of  Health 

Consensus  Deveiopnaent  Conference 
on  Noise  and  Hearftig  Lose 

Notice  is  hereby  given  of  the  NIH 
Coneeneus  Development  Conference  on 
"Hovte  and  Hearing  Loee"  sponsored  by 
the  National  Institute  on  Deafoess  and 
Other  Communication  Disorders  and  by 
the  NIH  Office  of  Medical  Applications 
of  Research.  The  conference  will  be  held 
January  22-24, 1990  in  the  Masur 
Auditorium  of  the  Warren  Grant 
Magnuson  Clinical  Center  (Building  10) 
at  the  National  Institutes  of  Healdi,  9000 
Rockville  Pike,  Betheeda,  Maryland 
20892. 

There  are  approximately  28  million 
people  in  the  United  States  with 
impaired  hearing.  In  many  instances, 
exposure  to  occupational  and 
recreational  noise  has  caused 
irreversible  damage  to  the  inner  ear. 
Daily,  people  are  exposed  to  hazardous 
levels  of  noise  on  their  jobs,  including 
fireflghters,  military  personnel,  disc 
jockeys,  construction  workers, 
musicians,  farmers,  industrial  arts 
teachers,  computer  operators,  factory 
workers,  as  well  as  taxicab,  truck,  and 
bus  drivers  to  name  a  few.  Exposure  to 
live  or  recorded  high-volume  music, 
recreational  vehicles,  airports,  heavy 
traffic  lawn  mowers,  household 
appliances,  chain  saws,  and  power  tools 
are  all  sources  of  potentially  damaging 
noise. 

During  the  last  decade,  significant 
progress  has  been  made  in 
understanding  the  effects  of  noise  on  the 
inner  ear,  but  important  questions 
remained  unsolved.  The  purpose  of  this 
Consensiis  Development  Conference  is 
to  examine  what  is  known  of  the 
epidemiology,  pathogenesis,  and 
pathophysiology  of  noise-induced 
hearing  loss  as  well  as  its  prevention 
and  management  The  conference  will 
bring  together  biomedical  and 
behavioral  scientists,  health  care 
providers,  and  the  public,  and  it  will 
address:  (1)  The  characteristics  of  noise- 
related  hearing  loss,  (2)  acoustic 
parameters  of  hazardous  noise 
exposure,  (3)  individual  and  age-specific 
susceptibility,  and  (4)  prevention 
strategies. 

Following  a  day  and  a  half  of 
presentations  by  experts  and  discussion 
by  the  audience,  a  Consensus  Panel  will 
weigh  the  scientific  evidence  and  write 
a  draft  statement  in  response  to  the 
following  questions: 

•  What  is  noise-relatsd  hesring  loss? 

•  What  sounds  can  damage  hearing? 

•  What  factors,  including  age, 
determine  en  individual's  sosceptibihty 
to  aotse-nlated  hearing  loss? 


•  What  can  be  done  to  prevent  noise- 
related  hearing  loss? 

•  What  are  the  directions  for  future 
research? 

On  the  third  day  of  the  conference, 
following  deliberation  of  new  fmdings  or 
evidence  that  might  have  been 
presented  during  the  meeting,  the  panel 
will  present  its  final  consensus 
statement. 

Information  on  the  program  may  be 
obtained  from:  Dina  Rice,  Prospect 
Associates.  1801  Rockville  Pike.  Suite 
500,  Rockville,  Maryland  20852,  (301) 
468-6555. 

Dated:  November  28, 198B. 
William  Raum, 
Acting  Director,  NIH. 
(FR  Doc.  8&-28430  Tiled  12-6-89;  8:45  ami 

SILUNQ  COOe  4140-01-11 


National  Heart,  Lung,  and  Blood 
Institute:  Meeting  of  the  CHnical 
Applications  and  Prevention  Advisory 
Committee 

Pursuemt  to  Public  Law  92-483,  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee.  Division  of 
Epidemiology  and  Clinical  Applications, 
National  Heart  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  January  30-31, 1990,  in  Building  31, 
Conference  Room  4.  9000  Rockville  Pike, 
Bethesda,  Maryland  20692. 

The  entire  meeting  will  be  open  to  the 
public  from  9KX)  a.m.  to  recess  on 
January  30  and  8:30  a.m.  to  adjournment 
on  January  31  to  discuss  new  initiatives, 
program  policies,  and  issues. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Terry  Bellicha,  Chiet  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892,  (301)  496-4236.  will  provide  a 
sinnmary  of  the  meeting  and  a  roster  of 
committee  members  upon  request 

Dr.  William  R.  Harlan,  Director, 
Division  of  Epidemiology  and  Qinical 
Applications,  Federal  Building,  Room 
212.  Bethesda.  Maryland  20882.  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Resesrch.  National  InstitiitM  of 
HmlttL) 

Dated:  Novemb«r  29, 1989i 
Baity  |.  BMSfidis. 

Committer  Management  Officer,  NIH. 
(FR  Doc.  89-28431  Filed  l^-S-at;  8:48  am] 
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NatiO'^^si  Hpart.  LuoQ  and  8:  >od 
InstituUr   Meeting  of  th* 
Artertoscierosis,  Kyperten&4<x'  ad 
Lipid  MetalMlism  Advisory  Corr^^'^'*^ 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Arteriosclerosis.  Hypertension  and  Lipid 
Metabolism  Advisory  Committee. 
National  Heart,  Lung  and  Blood 
Institute,  January  8-9. 1990.  Federal 
Building,  Room  B119,  National  Institutes 
of  Health.  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  approximately  8:30  ajn.  on 
January  8,  to  adjournment  on  January  9, 
to  evaluate  program  sup{>ort  in 
arteriosclerosis,  hypertension  and  lipid 
metabolism.  Attendance  by  the  public 
will  be  limited  on  a  space  available 
basis. 

Ms.  Terry  Bellicha,  Chief. 
-Communications  and  Public  Information 
Branch,  National  Heart,  Lung  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  (301)  496-4235,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  G.C.  McMillan,  Associate  Director, 
Arteriosclerosis.  Hypertension  and  Lipid 
Metabolism  Program.  NHLBL  Room 
4C12,  Federal  Building,  National 
Institutes.of  Health,  Bethesda,  MD 
20892,  (301)  49&-1613,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  13.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  November  29, 1989. 
Betty  |.  Bewidga. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-28432  Filed  12-5-80:  a-45  am) 
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DEPARTMENT  O^  nouSiNaANO 
U^B  t  N  r>F  VP  L  OPM ^  NT 

Office  of  Administration 
[Docket  No.  N-09-20eS] 

Suixnisslon  of  Proposed  Information 
Collection  to  OliB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 

collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Etepartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  0MB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest,  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  &e  agency  to  collect  the 


infonnation:  (3)  the  descrlptiao  of  the 

need  for  the  information  and  its 
proposed  use:  (4)  the  agency  lona 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  infomutioB 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extensioo, 
reinstatement  or  revision  of  an 
information  collection  requirement:  and 
(9]  the  names  and  telephone  mmUwrs  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Autbority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507:  Sectian  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3S3S(d). 

Dated:  Novemt>er  29. 196a 
John  T.  Mniphy. 

Director,  Information  Policy  and  Management 
Division. 

Proposal  Coinsurance  Umbrella 
Reporting  System. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
automated  data  collection  system  will 
enable  the  Department  to  evaluate  and 
review  on  an  on-going  basis  the 
coinsuring  lender's  underwriting 
practices  and  subsequent  project 
performance.  The  information  will  assist 
HUD  in  its  responsibility  to  monitor 
lenders  to  assure  adherence  and 
compliance  to  statutory  and  regulatory 
requirements. 

Form  Number  None. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Number  o( 
respondents 


Frequency  of 
response 


Hourtper 
response 


K      DuiAmi  hoixv 


III  I  il'         IHiill.  nil  ■  ■ 


70 


12 


3.34 


2.806 


Total  Estimated  Burden  Hours:  2.806. 

Status:  Reinstatement 

Contact  Matthew  Andrea.  HUD  (202) 
755-4956.  John  Allison,  OMB.  (202)  395- 
6880. 

Date:  November  29, 1989. 
[FR  Doc.  89-28409  Filed  12-5-89: 8^45  am] 

BtUMQ  COOC  4>1*«1-M 


[Docket  Na  N-SS-20S4} 

Submission  of  Proposed  Information 
CoNectlon  to  OMB 

AOCNCY:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
lias  been  nUimitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington. 
DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  Is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OKIB  may  be  obtained 
from  Mr.  Cristy. 

8UPKIMCNTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  Paperwork  Reduction  Act 
(44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 


of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  nan'.es  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  SecUon  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 


Dated:  November  30, 1989. 
John  T.  Miuphy. 

Director,  Information  Policy  and  Management 
Division. 


Proposal:  Community  Development 
Technical  Assistance  Program. 
Office:  Community  Plaiming  and 
I   Development. 

I      Description  of  the  Need  for  the 
'  Information  and  Its  Proposed  Use:  The 
I   Technical  Assistance  regulations  are 
I   designed  to  Inform  potential  applicants 
I  for  funds  of  the  Conununity 
:  Development  Technical  Assistance 
I   Program.  It  provides  such  information  as 
who  may  apply  for  an  award,  types  of 
proposals  and  applications,  selection 
criteria,  submission  times  and  places, 
and  proposal  content  This  information 
will  help  the  Department  determine  the 
capability  of  applicants  and  the  merits 
of  funding  their  unsolicited  proposals. 
Form  Number  SF-424. 
Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 


Reporting  bunJen 


NufTib6r  of 
respondents 


Frequency 
response 


Houraper 
response 


Burden  hours 


UnsoActted  Proposals 


200 


SO 


16.000 


Total  Estimated  Burden  Hours:  16,000. 

Status:  New. 

Contact-  Maggie  H.  Taylor.  HUD,  (202) 
755-6090,  John  Allison,  OMB.  (202)  395- 
6880. 

Date:  November  30. 1989. 
[FR  Doc.  8&-28410  Piled  1^-5-89;  M5  am] 
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[Docket  No.  N-69-2083] 

Submission  of  Proposed  Infonnation 
CoNectJon  to  OMB 

AQENCV:  Office  of  Administration.  HUD. 
AcnoN:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submissions  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension. 


reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d). 

Dated:  November  29, 1989. 
)ohii  T.  Mutphy. 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Mortgagee's  Certification 
and  Application/Monthly  Summary  of 
Assistance  Payments  Due  Under  section 
235(b),  235(j).  or  235(i)  or  of  Interest 
Reduction  Payments  Due  Under  section 
236. 

Office:  Housing. 

Description  of  the  Need  for  the 
Inforwction  and  Its  Proposed  Use:  The 
Form  Monthly  Summary  of  Assistance 
Payments  (HUD-300),  will  be  submitted 
by  mortgages  with  the  Form. 
Mortgagee's  Certification  and 
Apphcation  or  Interest  Reduction 
Payments  (HUD-03102).  The  Information 
is  needed  because  all  assistance 
payments  disbiuved  under  this  program 
must  be  monitored  by  the  Department. 
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Form  HUD-300  supports  the  billing 
information  provided  on  Form  HUD- 
93102  for  each  mortgage. 


Form  Number  HUD-300  and  93102. 
Respondents:  Business  or  Other  For- 
Profit 


Frequency  of  Submission:  Monthly. 
Reporting  burden: 


NUfmMT  0*            y 

fMponctonts 

Frequency  ol 
response 

Hoursper 

Burdsa  hours 

HUO-300 .-_ _ _..    

HUO-93102..- 

962 

962 

13.756 
-IS 

1 
.25 

13.224 
4.399 

Total  Estimated  Burden  Hours:  17  J$53. 

Status:  Reinstatement 

Contact:  Florence  Brooks,  HUD,  (202) 
755-7330;  John  Allison.  OMB.  (202)  395- 
6B80. 

Date;  November  29. 1988. 

[FR  Doc  89-28411  Filed  12-5-89: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(ES-030-00-4212-14;  WIES  038811] 

Realty  Action;  Sale  of  Put>lie  Land  In 
Vilas  County.  Wisconsin 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Sale  of  public  lands  in  Vilas 
County,  Wisconsin  (WIES  038811  in 
Town  of  Land  O'Lakes  and  WIES 
041887,  Town  of  Winchester}— direct 
sales. 

summary:  The  following  public  land(s) 
have  been  examined  and  determined  to 
be  suitable  for  sale  under  section 
203(a)(1)  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976  (90 
Stat  2750;  43  U.S.C.  1713).  at  no  less 
than  the  appraised  fair  market  value 
shown  below. 

Fourth  Principel  Meridian.  Wisconsin 

WIES  038811 

T.43N.,  R.10E.,  Section  32 
Town  of  Land  O'Lakes 

Government  Lot  S,  [QM  acres) 

Appraised  Fair  Market  Value  $50.00 
Fourth  Principal  Meridian.  Wiaconsin 

WIES  041887 

T.43N.,  fLSE..  Section  4 
Town  of  Winchester 

Government  L.ot  10,  Lot  25  (0.54  acres) 

Appraised  Fair  Market  Value  $4000.00 
The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  frism  the  date  of  publication 
of  this  notice,  whichever  occurs  first 

The  above  described  land  (WIES 
038811)  is  being  offered  by  direct  sale  to 


Glenn  E.  and  Carol  L.  Ninko,  and  (WIES 
041887)  is  being  offered  by  direct  sales 
to  Sulo  and  Margaret  Wainio.  The 
Patent(s)  will  be  subject  to  valid  existing 
rights. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Milwaukee  District  P.O.  Box 
631,  Milwaukee,  Wisconsin  53201-0631. 
In  the  absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  these 
sales  is  available  at  the  Milwaukee 
District  Office,  Bureau  of  Land 
Management  310  West  Wisconsin 
Avenue,  Suite  225,  Milwaukee, 
Wisconsin  53203;  or  by  calling  Paulette 
Francis  at  414-291-4416. 
Chris  Hanson, 
Acting  District  Manager. 
[FR  Doc.  89-28397  Filed  12-5-89:  8:45  am) 

BiUJNQCOOC  4310-OJ-ll 


rWY-»40-00-4730-12] 

Rling  Of  Plats  of  Survey;  Wyoming 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Filing  of  plats  of  survey. 

summary:  The  plats  of  aurvey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management 
Cheyenne,  Wyoming,  effective  10:00 
a.m.,  November  27, 1989. 

Sixth  PriBciiMl  MeiidiM 

T.  57  N.,  R.  62  W. 

Thb  plat  showing  a  subdivision  of 
original  lots  6  and  13,  section  5,  T.  57  N.. 
R.  62  W.,  Sixth  Principal  Meridian, 
Wyoming,  was  accepted  Noveml>er  21. 
1969. 
T.  58  N,  R.  82  W. 

The  plat  showing  a  subdivision  of 
original  lot  20,  section  31,  T,  58  N.,  R.  62 
W.,  Sixth  Principal  Meridian,  Wyoming. 
was  accepted  November  21, 1989. 


These  supplemental  plats  were 
prepared  to  meet  certain  administrative 
needs  of  this  Bureau. 

T.  50  N..  R.  75  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary,  the  east  and  west  boundaries 
and  the  subdivisional  lines,  T.  50  N.,  R. 
75  W.,  Sixth  Principal  Meridian. 
Wyoming,  Group  No.  481,  was  accepted 
November  21, 1989. 

T.  50  N..  R.  78  W. 

The  plat  representing  the  dependent 
resurvey  of  the  Ninth  Auxiliary 
Meridian  West  through  T.  50  N., 
between  Rs.  76  and  77  W.,  a  portion  of 
the  south  boundary  and  the 
subdivisional  lines,  T.  50  N.,  R.  76  W., 
Sixth  Principal  Meridian.  Wyoming, 
Croup  No.  481,  was  accepted  November 
21.1989. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

address:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office,  Bureau  of  Land 
Management  P.O.  Box  182&  2515 
Warren  Avenue.  Cheyenne,  Wyoming 
82003. 

Dated:  November  27, 1988. 
John  P.  Lae, 

Chief  Branch  of  Cadastral  Survey. 
[FR  Doc.  89-28495  Filed  12-5-89:  8:45  am] 
Mixmo  COOC  4310-^^4l 


National  Park  Service 

Subsistence  Resource  Commission 
Meeting 

agency:  National  Pai^  Service.  Interior. 
action:  Subsistence  Resource 
Commission  meeting. 

summary:  The  Superintendent  of 
Katmai  National  Park  and  Preserve/ 
Aniakchak  National  Monument  and 
Preserve  and  the  Chairperson  of 
Aniakchak  National  Monument 
Subsistence  Resource  Commission 
announce  a  forthcoming  meeting  of  the 
Aniakchak  National  Monument 
Subsistence  Resource  Commission. 
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The  following  agenda  items  will  be 
discussed: 
(1}  Introduction  of  guests. 

(2)  Status  of  new  appointments  to 
commission. 

(3)  Role  of  Subsistence  Resource 
Commission. 

(4)  Overview  of  recent  AFN 
Subsistence  Workshop  and  Chairmen's 
Meeting. 

(5)  Overview  of  impact  of  Exxon 
Valdez  Oil  Spill  on  Aniakchak  coast. 

(6]  Review  of  minutes  from  last 
meeting. 

(7)  Elect  new  Chairperson. 

(8)  Review  and  redraft  the 
Subsistence  Hunting  Plan 
Recommendations. 

(9)  New  business. 

date:  The  meeting  will  begin  at  10:00 
a.m.  on  Thursday,  January  11, 1990  and 
conclude  at  5:00  p.m.  The  meeting  will 
reconvene  at  10:00  a.m.  on  Friday, 
January  12, 1990  and  conclude  at  1:00 
p.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Port  Heiden  Hall,  Port  Heiden, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.  Ray  Bane,  Superintendent,  Katmai 
National  Park  and  Preserve/Aniakchak 
National  Monument,  P.O.  Box  7,  King 
Salmon,  AK  99613.  Phone  (907)  146-3305. 

SUPPtXMENTARY  INFORMATION:  The 

Subsistence  Resource  Commission  is 

authorized  under  title  VIII,  section  808, 

of  the  Alaska  National  Interest  Lands 

Conservation  Act  Public  Law  06-467, 

and  operates  in  accordance  with  the 

provisions  of  the  Federal  Advisory 

Committees  Act. 

Paul  F.  HaerteL 

Acting  Regional  Director. 

[FR  Doc.  89-28434  Filed  1^-5-89;  8:45  am] 

mxmO  COOC  431»-7t>-M 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  25, 1989.  Pursuant  to  9  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 


20013-7127.  Written  comments  should 
be  submitted  by  December  21, 1989. 
Carol  D.  Shull. 

Chief  of  Registration,  National  Register. 

GEORGIA 
Morgan  County 

Madison  Historic  District  (Boundary 
Increase),  Roughly  Main  St.,  Old  Post  Rd., 
Academy  St.,  Dixie  St.,  and  Washington, 
St,  Madison.  89002159 

MASSACHUSETTS 

EsMX  County 

Manchester  Village  Historic  District 
Rou^y  Friend,  School,  North, 
Washington.  Sea.  Union,  Central  Bennett 
Bridge  Sts.,  and  Ashland  Ave  Manchester, 
89002156 

NORTH  CAROLINA 

Buncombe  County 

Alexander,  Mrs.  Minnie,  Cottage,  218  Patton 
Ave..  Asheville,  89002135 

lackson  County 

Hedden,  Elisha  Color,  House,  Main  St.,  and 
Old  Webster-Sylva  Rd.,  Webster,  89002133 

Webster  Baptist  Church,  MC 116  and  SR 
1340,  Webster,  89002137 

Webster  Methodist  Church,  MC  116/Main 
St,  Webster,  69002130 

Jones  County 

Bryan-Bell  Farm,  MC  58, 1  mj.  E  of  SR  1119, 
Pollocksville  vicinity,  89002155 

Lenoir  County 

Sunrell  and  McCoy  Building  (Kinston  MPS), 
Kinstoa  69002134 

Madison  County 

White.  James  W.,  House,  5  Hill  St.  Marshall, 
89002136 

Nash  County 

Bellemonte,  3400  N.  Wesleyan  Blvd..  Rocky 
Mount  89002132 

Robeson  County 

Lumberton  Commercial  Historic  District, 
Roughly  Sixth  St.,  Elm  St.,  Fifth  St., 
Chestnut  St.,  Second  St,  Walnut  St, 
Seaboard  Coast  Railroad  tracks,  &  Water 
St..  Lumberton  89002131 

Wake  County 

Downtown  Gamer  Historic  District,  Roughly 
Gamer  Rd.  and  Main  St  from  New  Rand 
Rd.  to  Broughton  St,  Gamer,  89002157 

Green-Hartsfield  House,  SR  2303  at  jet  with 
SR  2304,  Rolesville  vicinity.  89002158 

SOUTH  CAROLINA 

Berkeley  County 

Otranto  Plantation  Indigo  Vats,  SC  Sec  Rd. 
503.  E  of  Goose  Creek,  Goose  Creek 
vicinity,  8900215a 


Darlington  County 

Japonica  Hall,  S.  Main  St.  Society  HilL 
89002153 

Greenville  County 

First  National  Bank,  102  S.  Main  St., 

Greenville,  89002152 
Tullyton,  606  Hickory  Tavern  Rd..  Fountain 

Inn  vicinity.  89002151 

Lancaster  County 

Allison,  Robert  Barnwell,  House  (Lancaster 
County  MPS),  404  Chesterfield  Ave., , 
Lancaster,  89002146 

East  Richland  Street— East  Church  Street 
Historic  District.  (Lancaster  County  MPS), 
Roughly  bounded  by  E.  Church  St..  Ingram 
St,  E.  Richland  St.,  and  Hart  St,  Kershaw, 
89002142 

Heath  Springs  Depot  (Lancaster  County 
MPS),  E.  Raihoad  Ave.,  Heath  Springs. 
89002147 

Huey,  Thomas  Walker,  House  (Lancaster 

County  MPS).  Jet  of  SC  200  and  SC  285, 

Lancaster  vicinity,  89002146 
Ivy,  Adam,  House  (Lancaster  County  MPS), 

SC  55. 1.5  mi.  SW  of  jet  with  Co.  Rd.  2109, 

Van  Wyck  vicinity,  89002144 

Lancaster  Cotton  Oil  Company  (Lancaster 

County  MPS),  S.  Main  St  at  Lancaster  ft 

Chester  Raihoad  tracks,  Lancaster, 

89002145 
Matson  Street  Historic  District  (Lancaster 

County  MPS),  Matson  St  from  Hilton  to 

Pine  Sts..  Kershaw,  89002143 
Sapp,  William  Harrison,  House  (Lancaster 

County  MPS).  SC  522  and  SC  51, 

Tradesville  vicinity,  86002141 

Pickens  County 

Clemson  College  Sheep  Bam  (Clemson 
University  MPS),  S.  Pahnetto  Blvd^ 
Clemson  University  Campus,  Clemson. 
89002140 

Clemson  University  Historic  District  I 
(Clemson  University  MPS),  Northern 
portion  of  campus  along  US  76,  Clemson, 
89002136 

Clemson  University  Historic  District  II 
(Clemson  University  MPS).  Center  of 
campus,  Clemson,  89002139 

Richland  County 

Waverly  Historic  District,  Roughly  bounded 
by  Hampton  St.,  Heidt  St,  Gervais  St,  and 
Harden  St,  Columbia.  89002154 

Sumter  County 

Heriot-Moise  House.  Jet  Brewington  Rd  and 
US  401,  Sumter  vicinity,  89002149 

[FR  Doc.  89-28433  Filed  12-5-89;  8:45  am] 

MLUMO  COOC  411O-70-«l 


Federal  Register  /  Vol.  54.  No.  233  /  Wednesday.  December  6,  1988  /  Notices 0443 


INTERNATIONAL  TRADE 
COMMiSSION 

[Inv.  Na  377>TA-2M1 

Certair^  iov%  Friction  Drawtr  Supports, 

Component*  -hereof,  and  Products 
Containing  Same  Decision  NotTo 
Review  an  initial  Determination 
Terminating  the  Investigation  on  th« 
Basis  of  a  Consent  Order;  issuance  of 
Consent  Order;  Termination  of 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  4]  issued  on  October  31, 1989, 
by  the  presiding  administrative  law 
judge  (ALJ)  terminating  the  above- 
captioned  investigation  on  the  basis  of  a 
consent  order. 

addresses:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington.  DC  20436, 
telephone  202-252-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Calvin  Cobb,  Esq.,  Official  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
252-1103. 

Hearing  impaired  individuals  are 
advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal,  202- 
252-1810. 

SUPPLEMENTARY  INFORMATION:  On  April 
26, 1989,  OWN,  Inc.  d/b/a  Delta 
Industries  (Delta)  filed  a  complaint  with 
the  Commission  under  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337), 
alleging  unfair  practices  in  the 
importation  and  sale  in  the  United 
States  of  certain  low  friction  drawer 
supports,  components  thereof,  and 
products  containing  the  same. 
Specifically,  Delta  alleged  that 
respondent  CM  International,  Inc. 
imported  certain  disc  rollers,  which 
were  alleged  to  infringe  claims  1-6, 9, 
and  11-15  of  U.S.  Letters  Patent 
4,236,773  (the  '773  patent),  and  certain 
drawer  slides,  which  were  alleged  to 
infringe  claims  11  and  15  of  U.S.  Letters 
Patent  4,125.297  (the  '297  patent).  The 
Commission  voted  to  institute  an 
investigation  on  May  23, 1989,  and 
published  a  notice  of  institution  on  May 
31. 1989.  54  FR  23294.  The  AL]  granted  a 


motion  to  amend  the  complaint  on  July 
5, 1989;  the  Commission  published  a 
notice  not  to  review  that  initial 
determination  on  August  9, 1989. 54  FR 
32701. 

On  October  27, 1989,  the  parties  filed 
an  Amended  Joint  Motion  for 
Termination  of  the  Investigation  and  for 
Entry  of  Consent  Order  Based  on  a 
Consent  Order  Agreement  (Motion).  On 
October  30, 1989,  the  Commission's 
investigative  attorney  (lA)  filed  a 
response  in  support  of  the  Motion.  The 
ALJ  found  that  the  consent  order 
agreement  (Agreement)  contains  a 
proposed  consent  order  (Consent 
Order),  an  admission  of  all  jurisdictional 
facts,  an  express  waiver  of  all  rights  to 
seek  judicial  review  or  otherwise 
challenge  or  consent  the  validity  of  the 
consesnt  order,  and  a  statement  that  the 
enforcement,  modification,  and 
revocation  of  the  Order  will  be  carried 
out  pursuant  to  subpart  C  of  part  211  of 
the  Commission's  rules.  Accordingly,  the 
ALJ  found  that  the  requirements  of 
Interim  rule  211.22(a)  were  met.  The  ALJ 
further  found  that  the  Agreement  and 
Order  are  consistent  with  the  public 
interest,  and  granted  the  motion  to 
terminate  the  investigation  by  issuing 
the  ID. 

No  petitions  for  review,  comments 
from  other  government  agencies,  or 
written  comments  from  the  public  were 
received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §  210.53  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (53  FR  33070, 
Aug.  29, 1988). 

Issued:  November  24, 1989. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  S»-28490  Filed  12-5-89:  8:45  am] 
BIUMQ  COM  7020-0>-H 

[Inveettgation  Na  337-TA-292] 

Certain  Methods  of  Making 
Cart>onated  Candy  Products;  Change 
of  Investigative  Attorneys 

Notice  is  hereby  given  that  as  of  this 
date,  David  A.  Guth,  Esq.  and  Daniel  M. 
Duty,  Esq.,  of  the  Office  of  Unfair  Import 
Investigations  have  been  designated  as 
the  Commission  investigative  attorneys 
in  the  above-cited  investigation  instead 
of  David  A.  Guth,  Esq. 

The  Secretary  is  requested  to  publish 
this  notice  in  the  Federal  Register. 

Dated:  November  30, 1989. 


Respectfully  submitted, 
Jefhey  K.  WUddoB, 
Acting  Director,  Office  of  Unfair  Import 
InvestigotiooB. 

[FR  Doc.  89-28492  Filed  12-6-89;  S-45  am] 
amjwQ  coot  tdw  om ' 


Certain  Novelty  Teieidoscopsa; 
Decision  Not  To  Review  an  Initial 
Determination  Finding  Respondent 
Rich  Tress  Intemationai  In  Default 

[Investigation  Na  337-TA-2981 

agency:  U.S.  Intemationai  Trade 

Commission. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Intemationai  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  finding  respondent  Rich 
Trees  Intemationai  (Rich  Trees)  in 
default  pursuant  to  Commission  interim 
rule  210.25. 

FOR  FURTHER  INFORMATION  CONTACT. 
George  Thompson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  Intemationai 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1090.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  ZOZ- 
252-1810. 
SUPPLEMENTARY  INFORMATION:  On 

October  13, 1989,  pursuant  to  a  motion 
filed  by  complainant  Homespun  Imports, 
Inc..  d/b/a  Silver  Deer  Ltd..  the 
presiding  ALJ  ordered  respondent  Rich 
Trees  to  show  cause  why  it  should  not 
be  found  in  default  No  response  to  the 
show  cause  order  was  received. 
Consequently,  the  ALJ  issued  the  subject 
ID  (Order  No.  18)  fmding  Rich  Trees  in 
defaitlt  pursuant  to  Commission  interim 
rule  210.25,  and  finding  that  Rich  Trees 
is  deemed  to  have  waived  its  right  to  be 
served  vnth  documents  and  to  contest 
the  allegations  at  issue  in  this 
investigation.  No  petitions  for  review  or 
government  agency  comments  were 
received. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
interim  rules  210.25  and  210.53(h)  (53  FR 
33070,  Aug.  29, 1988). 

Issued:  November  29, 1989. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

(FR  Doc.  8&-28488  Filed  12-S-89:  8:45  am] 
atLLMQCOOC  Toao-n-M 
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[Inv— ligation  Na  SS7-TA-296I 

Certain  Novalty  TeMdoscop^ 
Raoalpl  of  InRW  Oatanninallon 
Tannhtating  Raapondent  on  tha  Baaia 

of  Consant  Ord«»'  .*.r-«maot 

aocncy:  U.S.  International  Trade 
Commission. 

ACTKNe  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement 
Man's  Trading  Company  (Man's). 

SUPPUEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U3.C  S 1337).  Under  the 
Comiaissioo's  rules,  the  presiding 
officer's  initial  determination  will 
beooBM  tha  determination  of  the 
Commisainn  thirty  (30)  days  after  tha 
date  of  its  service  upon  the  parties, 
unless  the  Commission  wders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  28, 1989. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
coonectioa  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a jn.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary.  VS, 
International  Trade  Commission.  500  E 
Street.  SW..  Washington,  DC  20436, 
telephone  202-252-1000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Written  Comments:  Interested 
persons  may  file  written  comments  %vith 
the  Commission  concerning  termination 
of  the  aforementioned  respondent  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street.  SW,  Washington.  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby ).  Dionne.  Office  of  the  Secretary. 


US.  latemetioiial  Trade  Commission. 
Telephone  202-252-1805. 

Issued:  Novenbw  28, 1988. 

By  order  of  the  Commission. 
Kannetfa  R.  MoBoa, 
Secntarjr. 
(FR  Doc.  89-28488  nied  ia-6-88;  8:45  am] 


By  order  of  the  Commisskm. 
Kenoetli  R.  Mason, 
Secretary. 
[PR  Doc  88-28491  Filed  12-8-88;  8:45  am] 


[hweetloetlon  Na  337-TA-2M] 

vanain  Novaiiy  laieiooacopaa; 
Dacialon  Not  To  Revlaw  Initial 
Datarmtnatlon  TarminatlnQ  Thraa 
Raapondanta  on  tha  Baala  of 
Sattlamant  Agraamanta 

AQENCr.  U.S.  International  Trade 

Commission. 

action:  Notice. 

tUMMARV:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  two  initial  determinations  (IDs] 
(Order  Nos.  16  and  17)  issued  by  the 
presiding  administrative  law  Judge  (ALJ) 
terminating,  respectively,  respondents 
Chine  Toy  and  Novelty  Co.  (China  Toy) 
and  Western  Novelty  Co.  (Western), 
and  Universal  Specialties  Co. 
(Universal),  from  the  above-captioned 
investigation  on  the  basis  of  settlement 
agreements. 

FOR  fURTHlR  INfOWIATlOW  CONTACT: 
George  Thompson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Stnet  SW, 
Washington,  DC  20436,  telephone  202- 
252-lOOa 

aUPPLEMENTARY  INFORMATION:  On 
October  16, 1969,  the  presiding  AIJ 
isued  an  ID  terminating  the  investigation 
with  respect  to  China  Toy  and  Western. 
The  ID  granted  joint  motions  of 
complainant  Homespun  Imports,  Inc.,  d/ 
b/a  Silver  Deer  Ltd.  (Silver  Deer)  and 
China  Toy,  and  Silver  Deer  and 
Western,  to  terminate  the  investigation 
with  respect  to  those  respondents  on  the 
basis  of  settlement  agreements.  On 
October  19, 1989,  the  presiding  ALJ 
issued  an  ID  terminating  the 
investigation  with  respect  to  UniversaL 
The  ID  granted  a  joint  motion  of  Silver 
Deer  and  Universal  to  terminate  the 
investigation  with  respect  to  Universal 
on  the  basis  of  a  setUement  agreement. 

No  petitions  for  review  of  the  IDs  or 
government  agency  or  public  comments 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
interim  rule  210.53(h)  (53  FR  33070,  Aug. 
29,1988). 

Issued:  November  29. 1989. 


[Inveslgaion  Na  337-TA-2951 

Cartain  Novatty  Talaldoaoopg? 
Commlaalon  Dacialon  Not  To  Review 
Initial  Detarminationa  Tannlnating  Two 
Raapondanta  on  tha  Baaia  of 
Sattlamant  Agraamanta 

aoency:  U.S.  International  Trade 
Commissioo. 

action:  Notice. 

tUMMARv:  Notice  ie  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  two  initial  determinations  (IDs) 
(Orders  Nos.  19  and  20)  issued  by  the 
presiding  administrative  law  fudge  (ALJ) 
terminating,  respectively.  re^Nmdenta 
Imperial  Toy  Corporation  (Imperial  Toy) 
and  Importoys,  Inc.  (Importojrs)  from  the 
above-captioned  investigation  on  ^nt 
basis  of  settiement  agreements. 

FOR  nmTMER  information  contact: 
George  Thompson.  Esq..  Office  of  the 
General  Coimsel,  U.S.  International 
Trade  Commission,  500  E  Sti-eet.  SW.. 
Washington,  DC  20438,  telephone  202- 
252-1090.  Hearing-unpaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
252-1810. 

SUPFIEMCNTARY  MFOAMATION:  On 
October  25, 1989,  the  presiding  AL| 
issued  an  ID  (Order  No.  19)  terminating 
the  investigation  with  respect  to 
Imperial  Toy.  The  ID  granted  a  joint 
motion  of  complainant  Homespun 
Imports,  Inc.,  d/b/a  Silver  Deer  Ltd. 
(Silver  Deer)  and  Imperial  Toy  to 
terminate  the  investigation  with  respect 
to  Imperial  Toy  on  the  basis  of  a 
settlement  agreement.  On  October  26. 
1989,  the  presiding  AL)  issued  an  ID 
(Order  No.  20)  terminating  the 
investigation  with  respect  to  Importoys. 
The  ID  granted  a  joint  motion  of  Silver 
Deer  and  Importoys  to  terminate  the 
investigation  with  respect  to  Importoys 
on  the  basis  of  a  setUement  agreement 

No  petitions  for  review  of  the  IDs  or 
government  agency  or  public  comments 
were  received. 

This  action  is  taken  under  die 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337]  and  Commission 
interim  rules  Ziasi  and  210.53(h]  (53  FR 
330e9-7a  Aug.  29, 1188). 
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By  arder  of  the  ( 

Sevtvtury. 

Issued:  November  29, 1989. 
[FR  Ddc.  89-28485  FHed  12-5-89;  8:45  am] 
BfLUNQ  cooe  rt20-oi-« 

(Investigation  No.  337-TA-296] 

Certain  Phanytana  Sulffda  Poiymara 
and  Poiymar  Compounda  «id 
Producta  Contalniiig  Sanaa;  Initial 
Determiaatlon  TarmlnaMai 
Raapondanta  oa  tfaa  Baaia  of 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTlONc  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  followkig  respondents 
on  the  basis  of  a  settlement  agreement: 
Hoechst  Celanese  Corporation  (Hoechst 
Celanese),  Kureha  Chemical  Industry 
Co.,  Ltd.  (Knreha),  and  Polyplastics  Co., 
Ltd.  (Polyplastic). 

SUPPI.EMENTARY  INFORMATION!  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  US.C.  S1337).  Under  the 
Commission's  roles,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  snved 
upon  the  patties  on  November  24, 1989. 

Copies  of  the  initial  determination,  die 
settlement  agreement,  and  all  other 
nonconBdential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  diuing  offidal 
business  hours  (8:45  a  jn.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.  Washington.  DC  20436. 
telephone  202-252-1000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Written  Comments:  Interested 
persons  may  file  written  comments  with 
the  Commission  concerning  termination 
of  the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  Rled  with  the 
Secretary  of  the  Commission,  506  E 
Shwt,  SW.,  Washington.  DC  20438.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Fadetal  Bagieter.  Any 
person  desiring  to  submit  a  document 


(or  portioB  thereof)  to  the  Commisifan  in 
confidence  nmst  reqeest  cunftdenfial 
treatment.  Such  wiqututs  shosld  be 
dkacted  to  the  Setwtey  of  fte 
CommissieR  and  aiaat  inelBdi  a  fuS 
statnaent  of  the  reasons  why 
confidential  treetment  shosld  be 
granted.  The  Conuniseion  wttl  either 
accept  the  submission  in  confideiice  or 
return  it 

FOW  FURTHEa  IN«^0«.  M  fl  TKKN  contact: 

Ruby  J.  Dronne,  Orfice  of  the  Secretary. 
U.S.  International  Trade  Coranrission. 
telephone  202-252-1802. 

Issued:  N'ovember  20, 1089. 

By  order  of  the  CommiMion. 
Kenneth  R.  MaM», 
Secretary. 

[FR  Doc.  80-28486  Filed  ia-«-80;  8:4S  am) 
BiLUMa  ooet  Tos-os-a 

[Investigation  Na  731-TA-439  (FinaQ) 

Certain  Otaal  Paia  From  Maxico; 
Import  Im 


AOENCV:  Uaited  States  International 
Trade  Commission. 
action:  Institiition  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
435  (Final]  under  section  735(bl  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  ect]  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  fs 
materially  retarded,  by  reason  of 
imports  from  Mexico  of  certain  steel 
pails,'  providejl  for  in  subheadings 
731Oi!1.0O  and  7310.29.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (previously  reported  under 
item  640J0  of  tiie  former  Tariff 
Schedules  of  the  United  States),  that 
have  been  found  by  the  Department  of 
Commerce,  in  a  preliminary 
determination,  to  be  sold  in  the  United 
States  at  less  than  fair  vahie  (LTFV). 
Unless  the  investigation  is  extended, 
Commerce  will  make  its  final  LTFV 
determination  on  or  before  January  22, 
1990,  and  the  Commission  will  make  its 
final  injury  determination  by  March  14, 


199&  fsea  sectnms  TS^a)  and  73S(b)  of 
die  act  (T9  U.S.C.  1673d[a)  and 
IflTSdfbJJJ. 

For  farther  information  concerning  Itte 
conduct  of  tfds  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  (be  Commission'^ 
Rides  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  part  207), 
and  part  201,  subparts  A  throu^  E  (19 
CFR  part  TXTt],  as  amended. 

EFFECTIVE  DATE:  November  15.  I968i 


FORFURTMtMl 

Brian  C  Waltan  (2B2-2S2r-liae).  Office 

of  Investigations,  U.S.  faitemational 
Trade  Commission.  500  E  Street  SW, 
Washington.  DC  20436i  Hearu^ 
impaired  individuals  kre  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
ConuBission's  TDD  terminal  sa  262-252- 
1810.  Persons  with  BMibility  imipairBBenis 
who  will  need  special  assistance  in 
gaining  access  to  the  Comnusstoa 
should  contact  the  Office  of  tha 
Secretary  at  2O2^2S2-100a 


8U 


NTAffV  riformation: 


'  F«r  puipMet  of  IhU  invMUgatioa.  cartmio  Mm! 
paill  are  cfefined  at  cylindrical  containen  of  itael 
with  a  volume  (capacity)  of  1  to  TgaUona.  and 
ouUid*  dimetar  of  ll-ti  ba^ea  or  gnalar.  and  • 
wall  thickaaaa  of  2S-22  tnat*  •"•l.  iw—ut^d 
empty,  whether  or  not  coated  or  Unad.  TUa 
inveitigatioD  includea.  tmt  tt  not  limited  to, 
opennawx.  tisntoQSQ.  aiid  dtma  tt>p  stavl  pain. 


Background. — ^Tkis  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preHminary  determination 
by  die  Department  of  Commerce  dial 
imports  of  certain  steel  pails  from 
Mexico  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  act  (19 
U.S.C.  1673).  The  investigation  was 
requested  in  a  ]7eti'tion  filed  on  May  31, 
1989,  by  counsel  for  the  Pail  Producers* 
Committee  of  the  Steel  Shipping 
Container  Institute,  Union,  ff^  la 
response  to  tiiat  petition  die 
Commission  conducted  a  preliminary 
antjdmnping  investigation  and,  on  the 
basis  of  information  developed  during 
the  course  of  that  investigaticm, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  the  subject  merdtandise 
(54  FR  31090.  July  28. 1969). 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearam:e  with  the  Secretary 
to  the  Commission,  as  provided  in 
(  201.11  of  the  Commission's  ndes  (19 
CFR  201.11).  rtot  later  dian  twenty-one 
(21)  da^-s  after  the  prablication  of  this 
notice  in  tiie  federal  Register.  Any  entry 
of  appearance  filed  after  this  date  wdl 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  die  late 
entry  for  good  caose  shown  by  the 
person  desiring  to  file  the  entry. 

Public  service  list — ^Pursuant  te 
(  Zn.llfd)  of  die  Commission's  rules  (19 
CFR  281.11(d)),  the  Secretary  wffl 
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prepare  a  public  service  lisi  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance.  In  accordance  with 
S  9  201.16(c)  and  207.3  of  the  rules  (19 
CFR  201.16(c)  and  207.3).  each  public 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  public  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Limited  disclosure  of  business 
proprietory  information  under  a 
protective  order  and  business 
proprietary  information  service  list — 
Pursuant  to  section  207.7(a),  of  the 
Commission's  rules  (19  CFR  207.7(a)  as 
amended  (53  FR  33039,  August  29, 1988, 
and  54  FR  5220,  February  2, 1989)),  the 
Secretary  will  make  available  business 
proprietary  information  gathered  in  this 
final  investigation  to  authorized 
applicants  under  a  protective  order, 
provided  that  the  application  be  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  hst 
will  be  maintained  by  the  Seciotary  for 
those  parties  authorized  to  receive 
business  proprietary  information  under 
a  protective  order.  The  Secretary  will 
not  accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Staff  report— The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
January  26, 1990,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
S  207.21  of  the  Commission's  rules  (19 
CFR  207.21). 

Hearing. — ^The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
February  8, 1990.  at  the  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC.  Requests 
to  appear  at  the  hearing  should  be  filed 
in  writing  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  (5:15  p.m.)  on  January  30. 1990). 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberation  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  February  2. 


1990.  at  the  U.S.  International  Trade 
Commission  Building.  Pursuant  to 
S  207.22  of  the  Commission's  rules  (19 
CFR  207.22)  each  party  is  encouraged  to 
submit  a  prehearing  brief  to  the 
Commission.  The  deadline  for  filing 
prehearing  briefs  is  February  5. 1990. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  hearing  must 
be  filed  in  accordance  with  the 
precedures  described  below  and  any 
business  proprietary  materials  must  be 
submittea  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
S  201.6(b)(2)  of  the  Commission's  rules 
(19  CFR  201.6(b)(2))). 

Written  submissions. — Prehearing 
briefs  submitted  by  parties  must 
conform  with  the  provisions  of  §  207.22 
of  the  Commission's  rules  (19  CFR 
207.22)  and  should  include  all  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  pubhc 
hearing.  Posthearing  briefs  submitted  by 
parties  must  conform  with  the 
provisions  of  S  207.24  (19  CFR  207.24] 
and  must  be  submitted  not  later  than  the 
close  of  business  on  February  15, 1990. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
February  15, 1990. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  S  S  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  (  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 


may  comment  on  such  information  in 
their  prehearing  and  posthearing  briefs, 
and  may  also  file  additional  written 
comments  on  such  information  no  later 
than  February  20, 1990.  Such  additional 
comments  must  be  limited  to  comments 
on  business  proprietary  information 
received  in  or  after  the  posthearing 
briefs. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules  (19  CFR  207.20). 

Issued:  November  27, 1989. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  89-28487  Filed  12-5-89;  8:45  am] 

WLLINO  coot  r030-02-«l 


[Investigations  No*.  731-TA-426  and  428 
(FInaOl 

Certain  Telephone  Systems  and 
Subassemblies  Ttiereof  From  Japan 
and  Tahwan 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Coomiission  determines,'  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  fi  1673d(b))  (the  act],  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  and  Taiwan  of  certain  small 
business  telephone  systems  and 
subassemblies  thereof,'  provided  for  in 
subheadings  8504.40.00,  8517.10.00. 
8517.30.20,  8517.30.25,  8517.30.30, 
8517.81.00,  8517.90.10,  8517.90.15, 
8517.90.30,  8517.90.40,  and  8518.30.10  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (previously  in  items 
682.60,  684.57,  684.58.  and  684.59  of  the 
former  Tariff  Schedules  of  the  United 


'  The  record  it  defined  in  |  207.2(h)  of  the 
CommiMion's  Rulei  of  Practice  and  Procedure  (19 
CFR  207,2(h)). 

■  Chairman  Brunadale,  Vice  Chairman  Casa.  and 
Cominissioner  I.odwick  diisenting. 

*  For  the  purpose*  of  thete  Investigations, 
"certain  smaH  business  telephone  systems  ar.d 
•vtMSsemblies  thereof  are  telephone  systems, 
whether  complete  or  incomplete,  assembled  or 
unassembled,  the  foregoing  with  intercom  or 
internal  calling  capability  and  total  nonblocking 
port  capacities  of  between  2  and  266  ports,  and 
discrete  sut>as8emblies  designed  for  use  in  such 
•ystema.  A  subaasembly  is  'designed"  for  use  in  a 
small  business  telephone  system  if  it  functions  to  ita 
full  capability  only  when  operated  as  part  of  such  a 
system.  These  sut>assemblies  are  defmed  at 
follows:  control  and  twitching  equipment  whether 
denominated  as  a  key  service  unit,  control  unit  or 
cabinet/switch:  circuit  cardt  and  modules,  includinr 
power  supplies;  and  telephone  sets  and  console*, 
contisting  of  proprietary  corded  telephone  sett  or 
consoles. 
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States),  that  have  been  found  by  the 
Department  of  Comment  to  be  sold  in 
the  Uatted  States  at  lea*  th«i  fair  value 
(LTFV). 

Background 

The  Comraiwion  instituted  these 
investigations  effective  August  2. 1968, 
foUowiBg  preliBBnary  determinations  by 
the  Department  of  Commerce  that 
imports  of  certain  small  business 
telephone  systems  and  subassemblies 
thereof  from  Japaa  KcMea,  and  Taiwan 
were  being  sold  at  LTFV  within  the 
meaning  of  section  735  of  the  act  (19 
U.S.C.  1673d(a)).  Notice  of  the  institution 
of  the  Commission's  investigations  and 
of  a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  O^ce 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  August  16, 1989  (54 
FR  33783).  The  hearing  was  held  in 
Washington.  DC,  on  October  31, 1989. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  29, 1989.  The  views  of  the 
Commission  are  contained  in  USTTC 
Publication  2237  (November  1989), 
entitled  "Certain  Telephone  Systems 
and  Subassemblies  Thereof  from  Japan 
and  Taiwan:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-426  and  428  (Final)  Under  the  Tariff 
Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigations." 

By  Order  of  tn  Comniesion. 

Issued:  December  1, 1989. 
Kenneth  R.  Mobod, 
Secretary. 
[FR  Doc  89-28510  FUed  12-6-89;  8:45  am^ 

WLUWO  coot  TtIO  M  M 


INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  Na  9Mt 

Cost  Recovery  Percentage 

aqenct:  Interstate  Commerce 

Comminioii. 

action:  Publication  of  cost  recovery 

percentage. 

summary:  Section  20Z  of  the  Staggers 
Rail  Act  of  1980  reqoires  the 
Commission  to  calculate  an  annual  Cost 
Recovery  Pei«entage  (CRP)  for  all 
railroad  traffic.  The  CRP  is  a  reverrae  to 
variable  cost  percentage  calculated 


using  railroad  loiit  costs  and  a  statistical 
sample  of  railroad  traffic  If  the  CRP 
falls  between  170  pereutt  and  180 
percent  it  becomes  tbe  )uri8dictional 
threshold  for  rate  regulation  of  market 
dominant  traffic.  The  Commiasion  found 
that  the  CRP  for  botli  1966  tind  1987  was 
in  excess  of  180  percent  The 
jurisdictional  threshold  remains  at  180 
percent  of  variable  costs. 
EFFCCTIVE  D*^6  ""^cember  6, 1989. 
FOR  FURTKER  INFORMATION  CONTACT: 
William  T.  Bono  (202)  275-7354;  Robert 
C.  Hasek  (202)  275-0836;  (TDD  foe 
hearing  impaired  (202)  275-1721). 

8UPI>LEMENTARY  INf  OMIIATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to 
Dynamic  Concepts,  Inc.,  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or 
telephone  (202)  289-4357  or  4359. 
Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202] 
275-1721  or  by  pickup  from  D3rnannc 
Concepts,  Inc.,  Room  2229  at 
Commission  Headquarters. 

This  action  wilt  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  en«gy  conservation.  It 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Authority:  49  U.S.C.  10321, 10709.  S  U.S.C 
S63. 

Decided:  November  29. 1980. 

By  the  Commiasioo.  Chainnan  Gradiaon. 
Vice  Qwinnaa  Simmons,  Commissionert 
Lamboley,  Phillips,  and  Emmett. 
Noreta  R.  McGee, 
Secretary. 
[FR  Do&  80-28502  Filed  12-6-89;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Coneent  Decree  Pursuant 
to  Coinpfehenstve  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that  on 
November  22, 1989  a  proposed  consent 
decree  in  United  Siate»  v.  TBG  Inc.  and 
Indian  Head  Industries,  Inc„  Civil 
Action  No.  was  lodged  with  the  United 
States  District  Court  for  tiie  Northern 
District  of  California.  The  complaint 
filed  by  the  United  States^  under 
sections  106  and  107  of  the 
riiiH|iishsnsim  Environmental 
Response,  Compensation  and  Liability 
Act  as  amended,  atieged  that  defendant 
TBG  Inc.  is  the  owner  of  property  and 
theiaiprovenisnts  wkk^  are  s  part  of 


the  MGM  Stakes  Site  flhe  fscSitjr)  in 
Cleverdals;  Cklifomia  and  that  TBG  kic 
is  the  succcssos  in  iaistest  to 
corporations  that  ssmed  and  operated 
the  facility  at  tines  when  hazardons 
substances  were  disposed.  The 
coaplaint  also  aBeges  tiut  Indian  Head 
Indttstries,  lac  is  the  operator  of  s 
casting  plant  at  the  faciUty.  The 
complaint  forth^'  alleges  that  liiere  have 
been  releases  of  hazardous  subsitKices 
into  the  environment  from  (he  fadfity. 
which  releases  have  caased  the  Unitied 
States  to  incur  response  costs;  and  tlMt 
there  is  or  may  be  an  immiaeat  and 
substantiid  endangerment  to  (be  poblic 
heal'tfa,  welfare,  or  the  environment 
because  of  the  actual  or  threatened 
releases.  The  complaint  sought 
injunctive  relief  to  require  the  defendant 
to  abate  and  remedy  the  imninent  end 
substantial  endangerment  and  tbe 
effects  of  the  actual  or  threatened 
releases  from  the  facility.  The  compiaint 
also  sought  tJbe  reimbursement  of  past 
costs  which  were  incurred  by  die  United 
States  in  responding  to  the  actual  or 
threatened  releases.  The  consent  decree 
requires  the  defendants  to  implement 
fully  the  remedy  selected  by  the 
Environmental  Protection  Agency  as  set 
forth  in  the  Record  of  Decision,  dated 
September  29, 1968.  More  specifically 
the  defendants  will  be  required  to 
excavate  PCB-contaminated  soil  at  the 
Site  and  properly  dispose  of  the 
excavated  soil  on  at  off-site  landfifl 
operating  in  oMnpliance  with  the 
Resource,  Conservation,  and  Recovery 
Act  and/or  the  Toxic  Substances 
Control  Ad  The  defendants  are  also 
required  to  clean  up  the  groimdwater  to 
specified  levels  under  the  consent 
decree.  The  defendants  will  pay  all 
future  costs  at  the  Site,  and  pay  past 
costs  in  an  amount  of  $823,119.55.  Under 
the  consent  decree  the  United  States 
will  provide  the  defendants  a  covenant 
not  to  sue  with  a  release  as  to  off-«te 
PCB  disposal  pursuant  to  42  U.S.C 
9622(f)(2MA]. 

The  Department  of  ]nstice  will 
receive,  for  a  period  of  thirty  (30)  day* 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Coaunents  should  be 
addresaed  to  the  Chiei  Environmental 
Enforcement  Section.  Land  and  Natnrd 
Resources  Division,  Department  of 
justice,  ?£X  Bbx  7611,  WashingtoB,  DC 
20044,  and  should  refer  to  United  States 
v.  TBG  Inc.  and  Indian  Head  Indaatries. 
IiK.  D.J.  Ref.  90-11-2-186. 

A  copy  of  the  proposed  consent 
decree  any  be  examined  at  the  office  ef 
the  United  States  Attorney.  Nordiem 
District  at  Cabforaia.  450  Gdden  Gats 
AvcDua,  San  Prsmrisca,  Caltf ocnia.  9C102 
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or  at  the  Region  IX  office  of  the 
Environmental  Protection  Agency,  215 
Fremont  Street,  San  Francisco, 
California,  94105,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1517,  Ninth 
Street  and  Pennsylvania  Avenue  NW.. 
Washington,  DC.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  from  the  Department 
of  Justice  at  the  above  address  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  P.O.  Box  7611.  Washington.  DC 
20044.  When  requesting  a  copy,  please 
refer  to  United  States  v.  TBG  Inc.  and 
Indian  Head  Industries,  Inc.  D.J.  Ref.  90- 
11-2-188  and  enclose  a  check  in  the 
amount  of  $40.40  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Richard  B.  Stewart 
Assistant  Attorney  General  Land  and 
Natural  Resounxs  Division. 
[FR  Doc.  B»-2a496  Filed  12-5-89;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  in 
Wliole  or  in  Part  Petitions  for 
Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

summary:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  or  both  of  the 
following:  That  an  alternate  method 
exists  at  a  specific  mine  that  will 
guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  Submitted  by  interested 
persons  and  a  field  investigation  of  the 


conditions  at  the  mine.  The  Secretary 
has  granted  or  partially  granted  the 
requests  for  modiBcation  submitted  by 
the  petitioners  listed  below.  In  some 
instances  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT 
The  petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards, 
Regulations  and  Variances,  MSHA, 
Room  627,  4015  Wilson  Boulevard. 
Arhngton,  Virginia  22203. 
Palrida  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
Dated:  November  29, 1989. 

Affirmative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-«5-6-C 

FR  Notice:  50  FR  13891C. 

Petitioner  Nowacki  Coal  Company. 

Reg  Affected:  30  CFR  75.301. 

Summary  of  Findings:  Proposed 
airflow  reduction,  which  would  maintain 
a  safe  and  healthful  atmosphere, 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-85-8-C. 

FR  Notice:  50  FR  13892. 

Petitioner:  Picklands  Mather  and 
Company.  

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  metal 
locking  devices,  each  consisting  of  a 
fabricated  metal  bracket  and  a  metal 
locking  screw,  in  lieu  of  padlocks  for  the 
purpose  of  locking  battery  plugs  to 
machine-mounted  battery-powered 
machines,  considered  acceptable 
alternate.  Granted  with  conditions. 

Docket  No.:  M-85-10-C. 

FR  Notice:  50  FR  13887. 

Petitioner  Barnes  and  Tucker 
Company.  

Reg  Affected:  30  CFR  75.1100-0. 

Summary  of  Findings:  Petitioner's 
proposal  to  maintain  a  dry  waterline 
along  the  slope  belt  conveyor,  equipped 
with  an  automatic  actuating  valve 
considered  acceptable  alternate  method. 
Granted  writh  conditions. 

Docket  No.:  M-65-45-C 

FR  Notice:  50  FR  35614. 

Petitioner  Jim  Walter  Resources,  Inc. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables 
(2,300  volt)  to  supply  power  to 
permissible  longwall  face  equipment  in 
or  inby  the  last  open  crosscut 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-85-77-C 

FR  Notice:  50  FR  35615. 

Petitioner  Plateau  Mining  Company. 


Reg  Affected:  30  CFR  75.326. 

Summary  of  Findings:  Petitioner's 
proposal  to  develop  the  coal  mine  with  a 
two-entry  longwall  development  system, 
to  use  the  belt  entry  as  a  separate  intake 
split  or  air  to  the  longwall  face,  and  to 
provide  the  belt  intake  entry  with  an 
environmental  monitoring  system  for 
low-level  carbon  monoxide  monitoring 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-85-9e-C 

FR  Notice:  51  FR  33612. 

Petitioner  S.  and  T.  Coal  Company. 

Reg  Affected:  30  CFR  75.1714. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  filter-type  self-rescuers 
in  lieu  of  self-contained  self-rescuers 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-85-119-C. 

FR  Notice:  51  FR  36491. 

Petitioner  R.  S.  and  W.  Coal 
Company. 

Reg  Affected:  30  CFR  75.1714. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  filter-type  self-rescuers 
in  lieu  of  self-contained  self-rescuers 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-85-126-C. 

FR  Notice:  51  FR  36490. 

Petitioner  Buck  Mountain  Coal 
Company. 

Reg  Affected:  30  CFR  75.1714. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  filter-type  self-rescuers 
in  lieu  of  self-contained  self-rescuers 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-85-155-a 

FR  Notice:  50  FR  47293. 

Petitioner  National  Mines 
Corporation.  

Reg  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Use  of  cabs  or 
canopies  on  the  mine's  electric  face 
equipment  in  specified  low  mining 
heights  would  result  in  a  diminution  of 
safety.  Granted. 

Docket  No.:  M-85-202-C. 

FR  Notice:  51  FR  10697. 

Petitioner  River  Processing,  Inc. 

Reg  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Use  of  cabs  or 
canopies  on  the  mine's  electric  face 
equipment  in  specified  low  mining 
heights  would  result  in  a  diminution  of 
safety.  Granted. 

Docket  No.:  M-85-85-207-C 

FR  Notice:  51  FR  10697. 

Petitioner.  Pcabody  Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  measurement 
stations  where  the  air  quality  and 
quantity  will  be  measured  and  where 
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the  air  quality  readings  will  be 
conducted  by  a  certified  person  on  a 
weekly  basis  considered  acceptable 
alternate  method.  Granted  widi 
conditions. 

Docket  No.:  M-«5-208-C. 

FR  Notice:  51  FR  10696. 

Petitioner.  Eastern  Coal  Corporation. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  estabUsh  two  evaluation 
points  where  checks  for  methane,  and 
direction  and  velocity  of  the  airflow  vvill 
be  made  by  a  certified  person  on  a 
weekly  basis  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-66-112-C. 

FR  Notice:  51  FR  33309. 

Petitioner.  A.  and  D.  Coal  Company. 

Reg  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-86-115-C. 

FR  Notice:  51  FR  33818. 

Petitioner.  Atascosa  Mining  Company. 

Reg  Affected:  30  CFR  77.216-3(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  inspect  the  ponds  on  a 
monthly  basis  considered  acceptable 
alternate  method.  Granted  witii 
conditions. 

Docket  No.:  M-86-116-C. 

FR  Notice:  51  FR  28906. 

Petitioner.  Consol  Pennsylvania  Coal 
Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Use  of  spring- 
loaded  metal  locking  devices  in  lieu  of 
padlocks  for  the  purpose  of  locking 
battery  plugs  to  machine-mounted 
battery-powered  machines,  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-86-234-C. 

FR  Notice:  52  FR  13145. 

Petitioner.  Pyro  Mirung  Company. 

Reg  Affected.  30  CFR  75.303. 

Summary  of  Findings:  Petitioner's 
proposal  to  cut  the  southwest  panel  into 
the  main  aircourse  at  the  intake  air 
shaft  to  use  the  panel  to  ventilate 
number  one  and  three  units,  and  to 
install  continuous  reading  methane  and 
carbon  monoxide  sensors  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-87-218-C. 
FR  Notice:  52  FR  42356. 
Petitioner.  Ratiiff  Elkhom  Coal 
Company,  Inc. 


Reg  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Use  of  cabs  or 
canopies  on  the  mine's  electric  face 
equipment  in  specified  low  mining 
heights  would  result  in  a  dimunition  of 
safety.  Granted. 

Docket  No.:  M-87-248-C. 

FR  Notice:  52  FR  46863. 

Petitioner.  Big  Diamond  Coal 
Company. 

Reg  Affected:  30  CFR  75.301. 

Summary  of  Findings:  Proposed  air 
flow  reduction,  which  would  maintain  a 
safe  and  healthful  atmosphere, 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-253-C. 

FR  Notice:  53  FR  13343. 

Petitioner.  The  Helen  Mining 
Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  that  a  mine  examiner  conduct 
weekly  examinations  of  the  return 
aircourses  by  traveling  the  aircourse 
and  examining  the  inby  and  outby  ends 
of  the  roof  falls  to  ensure  proper  flow 
and  volume,  and  to  test  for  methane 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-67-261-C. 

FR  Notice:  53  FRUW. 

Petitioner.  C.  and  B.  Coal  Company. 
Inc. 

Reg  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Use  of  cabs  or 
canopies  on  the  mine's  electric  face 
equipment  in  specified  low  mining 
heights  would  result  in  a  diminution  of 
safety.  Granted  in  part 

Docket  No.:  M-87-275-C. 

FR  Notice:  53  FR  9825. 

Petitioner  Kelly  Energy  Company, 
Inc. 

Reg  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Use  of  cabs  or 
canopies  on  the  mine's  electric  face 
equipment  in  specified  low  mining 
heights  would  result  in  a  diminution  of 
safety.  Granted  in  part. 

Docket  No.:  M-67-292r4Z. 

FR  Notice:  53  FR  2548. 

Petitioner  BethEnergy  Mines,  Inc. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables 
(4,160  volt)  to  supply  power  to 
permissible  longwall  face  equipment  in 
or  in  by  the  last  open  crosscut 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-87-29ft-C. 

FR  NoUce:  53  FR  3472. 

Petitioner  M.  and  F.  Coal  Company. 
-  Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 


oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three-wheel 
tractors  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-88-46-C. 

FR  Notice:  53  FR  15475. 

Petitioner  S.  and  J.  Coal  Company. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  Petitioner's  proposal  to 
use  hand-held  continuous  oxygen  and 
methane  monitors  in  lieu  of  methane 
monitors  on  three-wheel  tractors 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-88-49-C 

FR  Notice:  53  FR  28714. 

Petitioner  The  Helen  Mining 
Company. 

Reg  Affected:  30  CFR  75.205. 

Summary  of  Findings:  Petitioner's 
proposal  method  of  installing  roof  bolts 
using  a  continuous  mining  machine  with 
intergral  roof-bolting  equipment 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-88-67-a 

FR  Notice:  53  FR  20029. 

Petitioner  Duquesne  Light  Company. 

Reg  Affected:  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  an  electrical 
installation  in  fireproof  enclosures  and 
to  have  the  electrical  equipment 
examined  and  maintained  by  a  qualified 
person  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-88-69-C. 

FR  Notice:  53  FR  14868. 

Petitioner  Bend  Branch  Coal 
Company. 

Reg  Affected:  30  CFR  75.301. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  an  underground  auger 
mining  machine  after  traditional  room 
and  pillar  mining  is  performed 
considered  acceptable  alternate  method. 
Granted  in  part  with  conditions. 

Docket  No.:  M-88-77-C. 

FR  Notice:  53  FR  25021. 

Petitioner  Paramount  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.1713-6. 

Summary  of  Findings:  Petitioner's 
proposed  metiiod  of  fulfilling  the 
requirements  for  10  class  hours  of 
training  in  a  course  of  instruction  for 
iiutial  first  aid  tiaining,  and  five  class 
hours  of  refresher  first  aid  training 
annually,  considered  acceptable 
alternate  method.  Granted  in  part 

Docket  No.:  M-88-80-C. 

FR  Notice:  53  FR  20033. 

Petitioner  Quarto  Mining  Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  increase  the  maximum 
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length  of  trailing  cables,  and  increase 
the  voltage  supplied  to  the  shuttle  can 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-88-82-C. 

FR  Notice:  53  FR  19348. 

Petitioner  A.  and  G.  Coal  Company. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three-wheel 
tractors  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-a8-83-C 

FR  Notice:  53  FR  18817. 

Petitioner  Gang  Coal  Company. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three-wheel 
tractors  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No-  M-88-88-C 

FR  Notice:  53  FR  20031. 

Petitioner  Hawkeye  Services 
Corporation. 

Reg  Affected:  30  CFR  77.811. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  rubber-tired,  trailer- 
mounted,  portable  generator,  connected 
with  a  short  length  of  trailing  cable  and 
pulled  by  a  tractor  truck,  to  move  lar^ 
electric  mining  shovels  and  draglines, 
using  specific  equipment  and  safety 
procedures  considered  acceptable 
alternate  method.  Granted. 

Docket  No.:  M-88-m-C 

FR  Notice:  53  FR  19350. 

Petitioner  Krystal  Coal  Company. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner'a 
proposal  to  use  haiuMield  continuous 
oxjrgen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three-wheel 
tractors  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-88-92-C. 

FR  Notice:  53  FR  19351. 

Petitioner  Rough  Hill  Coal  Company. 

Reg  Affected-  30  CFR  75.313. 

Summary  of  Findings:  Petitioner'a 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three-wheel 
tractors  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-88-95-C. 

FR  Notice:  53  FR  25023. 

Petitioner  Wolf-Creek  Collieries 
Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  clean  out  and  plug  all  active 
oil  and  gas  wells  encountered  in  the  No. 
4  Mine  considered  acceptable  alternate 
method.  Granted  with  conditions. 


Docket  No.:  M-88-96-C 

FR  Notice:  53  FR  22234 

Petitioner  Freeman  United  Coal 
Mining  Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation  stations 
at  specific  locations  where  a  person 
would  make  weekly  examinations  for 
the  quantity  of  air  and  test  for  methane, 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-88-07-C 

FR  Notice:  53  FR  20028. 

Petitioner  AMAX  Coal  Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  clean  out  and  plug  oil  and 
gas  wells  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-88-fl8-C. 

FR  Notice:  53  FR  25022. 

Petitioner  Rushton  Mining  Company. 

Reg  Affected-  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  monitoring  stations 
at  which  examinations  for  hazardous 
conditions  would  be  conducted 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-68-100-C 

FR  Notice:  53  FR  25022. 

Petitioner  Quarto  Mining  Company. 

Reg  Affected:  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner'a 
proposal  to  house  a  rectifier  installation 
in  a  fireproof  structure  considered 
acceptable  alternate  mediod.  Granted 
with  conditions. 

Docket  No.:  M-88-113-C 

FR  Notice:  53  FR  28688, 

Petitioner  Consolidation  Coal 
Company.  

Reg  Affected-  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner'a 
proposal  to  house  electric  equipment  in 
a  fireproof  structure  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-88-118-C 

FR  Notice:  53  FR  28906. 

Petitioner  Quarto  Mining  Company. 

Reg  Affected-  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner'a 
proposal  to  house  a  pump  installation  in 
a  fireproof  structure  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-88-122-C. 

FR  Notice:  53  FR  27780. 

Petitioner  Old  Ben  Coal  Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cable  (2400 
volt)  to  supply  power  to  the  longwall 
mining  equipment  inby  the  last  open 


crosscut  and  within  159  feet  of  gob  areas 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-88-123-C. 

FR  Notice:  53  FR  29967. 

Petitioner  Green  River  Coal 
Company.  Inc.         

Reg  Affected:  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  TRW  submergible 
pump  to  drain  water  from  the  pump 
beneath  the  intake  air  shaft  in  lieu  of  a 
permanent  pump  housed  in  a  fireproof 
structure  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-88-12e-C. 

FR  NoUce:  53  FR  31774. 

Petitioner  Clinchfield  Coal  Company. 

Reg  Affected:  30  CFR  75.1im-lfb). 

Summary  of  Findings:  Petitioner'a 
proposal  that  a  qualified  person  conduct 
a  weekly  functional  test  on  each  deluge 
type  spray  B3rstem  and  that  the  rendts 
be  recorded  in  a  book  kept  on  the 
surface  considered  acceptable  alternate 
method.  Granted  in  part  with  conditions. 

Docket  No.:  M-ea-12^-C 

FR  Notice:  53  FR  28907. 

Petitioner  Summit  Coal  Company. 

Reg  Affected:  30  CFR  75.140a 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  aroTUid 
the  gunboat  and  to  the  hoisting  rope 
above  the  main  connecting  device 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-88-133-C 

FR  Notice:  53  FR  28715. 

Petitioner  Michael  Mining  Coal 
Company. 

.S^  AJfected:  30  CaTl  75.313. 

Summary  of  Findings:  Petitioner'a 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three-wheel 
tractors  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-88-134-C. 

FR  Notice:  53  FR  32120. 

Petitioner  The  Ohio  Valley  Coal 
Company.  

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  input  and  output 
evaluation  stations  in  lieu  of  traveling 
the  aircourse  in  its  entirety  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-88-139-C 

FR  NoUce:  53  FR  32799. 

Petitioner  Rushton  Mining  Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner'a 
proposal  to  establish  safe  evaluation 
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procedures  for  the  safety  of  tfie 
examino*  cosaideieil  acceptaUe 
alternate  owtted  Granted  wftb 

conditions. 

Docket  No.:  M-88-141-C 

FR  Notice:  53  FR  31775. 

Petitioner  Eastern  Associated  Coal 
Corporation. 

F^  Affected:  30  CFR  75.328. 

Summary  of  Findings:  Petitioner'a 
proposal  thai  the  carbon  monoxide 
monitoring  system  be  examined  visually 
at  least  once  each  coal-producing  shift 
and  tested  for  functional  operation  at 
intervals  not  exceeding  7  days  to  ensure 
the  monitoring  system  is  functioning 
properly  and  that  required  maintenance 
is  being  performed  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-88-146-C 

FR  Notice:  53  FR  33183. 

Petitioner  Consolidated  Coal 
Company. 

Reg  Affected:  30  CFR  75.902. 

Summary  of  Findings:  Petitioner'a 
proposal  to  design  and  install  low-  and 
medium-voltage,  three  phase  alternating 
current,  resistance  grounded  circuits 
undergrocnd  without  ground  wire 
monitoring  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-88-152-C 

FR  Notice:  53  FR  34597. 

Petitioner  Beckley  Coal  Mining 
Company.  

Reg  Affected-  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  estabKsh  checkpoints  where 
a  certified  person  will  make  weekly 
examinations  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No:  M-88-172-C 

FR  Notice:  53  FR  36514. 

Petitioner  Amy  Coal  Company 
(formerly  Helton  Enerfy). 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three-wheel 
tractors  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  Na:  M-88-177-C 

FR  Notice:  63  FR  3765a 

Petitioner  EMCO  Coal  Cdmpany. 

Reg  Affected:  30  CFR  75.313. 

Summary  {^Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  Ueu  of 
methane  mooitars  on  three-«^ieel 
tractors  considered  acceptable  alternate 
method.  Granted  with  conditkins. 

Docket  Na:  M  85  4  M. 


FR  Notice:  50  FR  27074. 


Petitioner  Texaagntf  Chemicals 
Comparty. 

fl«y  Affected  30  CFR  57.21048. 

Summary  of  Findings:  Petitiumtf's 
proposal  that  crosscuts  be  made  at 
intervals  not  in  excess  of  250  feet 
between  entries  and  between  rooms  in 
lieu  of  100  feet  considered  acceptaUe 
alternate  method.  Granted  wHk 
conditions. 

Docket  No.:  M-85-2S-M. 

FR  Notice:  51  FR  5617. 

Petitioner  Union  Oil  Company  of 
Catifomia. 

Reg  Affected:  30  CFR  57.110058. 

Summary  of  Findings:  Petitioner's 
proposal  to  locate  its  primary  check-in 
and  check-out  system  in  the 
underground  lamp  room  where  an 
accurate  record  of  persons  in  the  mine 
will  be  recorded  considered  acceptable 
alternative  method.  Granted. 

Docket  No.:  M-85-27-M. 

FR  Notice:  51  FR  3278. 

Petitioner  Hecia  Mining  Company. 

Reg  Affected:  57.11037. 

Summary  of  Findings:  Lengthening  the 
legs  of  the  hexagonal  crib  and  the  raise 
caps  would  cause  a  diminution  and 
deterioration  of  the  structural  integrity 
of  the  hexagonal  crib  and  raised  caps, 
resulting  in  a  diminution  of  safety. 
Granted. 

Docket  No.:  M-86-7-M. 

FR  Notice:  51  FR  39435. 

Petitioner  Climax  Molybdenum 
Company. 

Reg  Affected:  30  CFR  57.4533. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  positive  pressure 
ventilation  system  which  eliminates  the 
hazard  of  smoke  or  gas  from  a  surface 
fire  entering  the  underground  mine 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-88-14-M. 

FR  Notice:  51  FR  40093. 

Petitioner  (Tg  Soda  Ash.  Inc., 
formerly  Texasgulf  Chemicals 
Company). 

Reg  Affected:  30  CFR  57.4761. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  air  from  the  shop  to 
ventilate  working  areas  in  the  mine  and 
to  instaH  a  carbon  monoxide  sensor  at  a 
specific  location  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-Bft-15-M 

FR  Notice:  52  FR  4204. 

Petitioner  Blue  Ridge  Stone 
Corporation. 


Reg  Affected:  30  CFR  56.9087. 

Summary  of  Findings:  Petittoner's 
proposal  to  use  a  visual  warning  in  beu 
of  an  aadfble  warning  on  the  two 
loaders  working  in  the  area  considered 

acceptable  alternate  method.  Granted 
with  conditioos. 


Docket  No.:  M-87-33-M. 

FR  Notice:  52  FR  47646. 

Petitioner  Vermont  Marble  Company. 

Reg  Affected:  30  CFR  56.19017. 

Summary  ofF/ndingK  IVtitioner's 
proposal  to  add  an  additional  qualified 
hoist  operator  at  the  derrick  hoist 
controls  when  hoisting  persons 
considered  acceptable  altesnate  metbod. 
Granted  with  conditions. 

Docket  No.:  M-87-43-M. 

FR  Notice:  i3FR  7061. 

Petitioner  Green  Liraestooe  Company, 
Reg  Affected-  30  CFR  57.4463. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  propane  to  fuel  a 
maintenance  truck  in  lieu  of  liquified 
petroleum  gas  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

[FR  Doc.  86-28506  Filed  12-6-a8t  •:4S  Ml) 
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[Docket  Na  U-M-17&-C1 

De'Lyn  Urotted,  Inc;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

De'Lyn  Limited.  Inc.,  P.O.  Drawer  907, 
Skelton,We8t  Virginia  25919  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.326  (aircourses  and  belt  haulage 
entiies)  to  its  Mine  No.  7  (I.D.  No.  46- 
07162)  located  in  Boone  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  aircourses  be  separated  from 
belt  haulage  entries,  and  belt  haulage 
entries  not  be  used  to,  ventilate  active 
working  places.  ' 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  Lo-Lo  Belt  in  return  air 
from  the  face  for  a  distance  of  300  feet 

3.  In  support  of  this  request  petitioner 
states  that — 

(a)  A  barrier  pillar  would  be  left 
between  panels  in  order  to  provide 
greater  roof  stability.  At  300-foot 
intervals,  an  entry  would  be  driven 
throu^  die  barrier  pillar  to  provide 
direct  access  to  the  return; 

(b)  All  equipment  in  the  area  would 
be  pemrissible; 
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(c)  Alternative  haulage  methods  are 
impractical  and  would  not  conform  to 
the  seam  height.  Also,  such  methods 
would  be  dangerous  to  operators,  and  to 
workers  crawling  on  their  hands  and 
knees; 

(d)  In  case  of  a  belt  fire,  face 
personnel  would  be  in  fresh  air,  and  any 
dangerous  condition  would  be  quickly 
observed  by  personnel  traveling  the 
belt;  and 

(e)  The  300-foot  section  of  the  Lo-Lo 
Belt  affected  would  be  examined  once 
every  hour. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  5, 1990.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  November  29, 1989. 
Patrida  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  6»-28S05  Filed  12-5-89;  8:45  am] 
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Occupational  Safety  and  Haalttt 
Administration 

Oregon  State  Standards;  Approval 

1.  Background 

Part  1953  of  title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereafter  called  Regional  ' 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
an  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  December  28. 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  subpart  D  to 
part  1952  containing  the  decision.  The 
Oregon  plan  provides  for  adoption  of 


Federal  standards  as  State  standards  by 
reference. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  March  3, 1989  from  John  A. 
Pompei.  Administrator,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standard  amendment  comparable  to  29 
CFR  1910.177,  Servicing  of  Multi-piece 
and  Single  Piece  Rim  Wheels,  Final 
Rule,  as  published  in  the  Federal 
Register  (53  FR  34737)  on  September  8. 
1988. 

The  State's  rules  pertaining  to 
Servicing  of  Multi-piece  and  Single  Piece 
Rim  Wheels,  contained  in  OAR  437-02- 
220(2),  were  adopted  by  reference  and 
became  effective  on  March  1, 1989, 
pursuant  to  ORS  654.025(2),  ORS 
656.726(3),  and  ORS  183.335,  as  ordered 
and  transmitted  under  Oregon  APD 
Administrative  Order  2-1989. 
Concurrently,  equivalent  State  rules 
contained  in  Division  56.  Vehicles, 
which  pertained  to  servicing  of  Multi- 
piece  and  Single  Piece  Rim  Wheels  were 
repealed  by  the  same  Administrative 
Order.  On  January  30, 1989.  the  State 
mailed  the  Notice  of  Proposed 
Amendment  of  Rules  to  those  on  the 
Department  of  Insurance  and  Finance 
mailing  list,  established  pursuant  to 
OAR  436-01-000  and  to  those  on  the 
Department's  distribution  list  as  their 
interest  appeared.  No  requests  for  a 
public  hearing  were  received. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standard,  it  has  been  determined  that 
the  State  standard  is  identical  to  the 
Federal  standard  and  accordingly  is 
approved. 

S.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  Room  6003. 
Federal  Office  Building.  909  First 
Avenue.  Seattle.  Washington  98174; 
Department  of  Insuirance  and  Finance, 
Labor  and  Industries  Building,  Salem. 
Oregon  97310;  and  the  Office  of  State 
Programs,  Occupational  Safety  And 
Health  Administration,  Room  N-3476, 
200  Constitution  Ave.  NW..  Washington 
DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c].  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 


process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Oregon  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standard  amendment  is 
identical  to  the  Federal  standard  which 
was  promulgated  in  accordance  with 
Federal  law  including  meeting 
requirements  for  public  participation. 

2.  The  standard  amendment  was 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  participation  would  be 
unnecessary. 

This  decision  is  effective  December  6. 
1989.  (Sec.  18.  Pub.  L  91-596. 84  Stat. 
6108  [29  U.S.C.  667J). 

Signed  at  Seattle,  Washington  this  11th  day 
of  May.  1989. 
James  W.  Lake, 
Regional  A  dministrator. 
[FR  Doc.  89-28507  Filed  12-5-88;  8:45  am) 

BtUINO  CODE  4610-M-1I 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[89-33] 

NASA  Advisory  CouncU  (MAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  LHt  SctoncM 
Sut>committee;  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

actiom:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
and  Applications  Advisory  Committee. 
Life  Sciences  Subcommittee. 
dates:  December  19. 1989. 9  a.m.  to  5 
p.m..  December  20. 1989,  8:30  a.m.  to  2 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  226A,  600 
Independence  Avenue  SW.. 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  J.  White.  Code  EB,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546  (202/453-1525). 
SUPPLEMENTARY  INFORMATION:  The 
Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
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Science  and  AppHcations  (OSSA)  on 
long  range  plans  for,  work  in  progress 
on.  and  accompUshments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Life  Sciences 
Subcommittee  provides  advice  to  the 
Life  Sciences  Division  concerning  all  of 
its  programs  in  the  space  life  sciences. 
The  Subcommittee  will  meet  to  discuss 
Life  Sciences  status  and  issues, 
activities  of  the  Space  Science  and 
applicationa  Advisory  Committee  and 
the  Aerospace  Medicine  Advisory 
Committee,  receive  Life  Sciences 
Division  Reports,  and  new  start 
activities  for  1982.  The  Subcommittee  is 
chaired  by  Dr.  Francis  \.  Haddy  and  is 
composed  of  17  members.  The  meeting 
will  be  closed  on  Wednesday,  December 
20, 1988,  from  10:30  a.m.  to  11:45  a.m.  to 
discuss  and  evaluate  qualifications  of 
candidates  being  considered  for 
membership  on  the  Subcommittee.  Such 
discussions  would  invade  the  privacy  of 
the  individuals  involved.  Since  this 
session  will  be  concerned  with  matters 
listed  in  5  U.S.C  552(c)(6).  it  has  been 
determined  that  the  meeting  will  be 
closed  to  the  pubhc  for  this  period  of 
timei  The  remainder  of  the  meeting  will 
be  open  to  the  public  up  to  the  capacity 
of  the  room  (approximately  45  including 
Subcommittee  members). 

Type  of  Meeting:  Open — except  for  a 
closed  session  as  noted  in  the  agenda 
below. 

AGENDA; 
Tuesday.  December  19. 1968 

9  a.m. — Introduction  and  Chairman's 
Remarks. 

9:15  a.m. — Office  of  Space  Science 
and  Applications  Status  and 
Implications  for  life  Sciences. 

10:15  aja — Life  Sciences  Status  and 
Issues. 

1:30  p.m. — Activities  of  the  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  the  Aerospace 
Medicine  Advisory  Committee 
(AMAC),  and  other  Advisory 
Committees. 

2:15  p.m. — Life  Sciences  Division 
Reports. 

5  p.m. — ^Adjourn. 
Wednesday.  December  20, 1989 

8:30  a.m.— New  Start  Activities  for 
1992. 

10:30  a.m. — Closed  Session. 

1  p.m. — Committee  Strategy  and 
Actions. 

2  p.m. — ^Adjourn. 

Dated:  November  30, 1989. 
)olin  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc  80-28467  Filed  12-&-80;  8:45  am] 

BiujNa  cooe  Tsio-tva 


NATJONAL  COMMrsStON  ON 
L'BBAS'FS  hHV:.  'Nro«MATION 
SCIENCE 

Advisory  Commlttea  on  ths  Wills 
Hoiiss  Confsrwteo  on  Library  and 

Information  Se--.  ce» 

Date  and  Time:  Dec  12  &  13, 1389. 

Place:  Embassy  Suites  Hotel,  1250 
22nd  Street.  NW.,  Delegate  Room. 
Washington.  DC  20037. 857-3388. 

Status:  Dec.  12. 1989— 1«)  p.m.-9:30 
p.m.,  Open;  Dec.  13. 1989— 8:45  a.m.-8:00 
p.m..  Open. 

Matters  To  Be  Discussed:  Advisory 
Committee,  Subcommittee  Meetings: 
— Goals  and  Objectives  Development 
— Delegate  Selection 
— Preconference  Activities 
— Public  Relations  and  Awareness 
— Exhibils  Plaiuiing  and  Development 
— Resources 
— Public  and  Private  Sector  Liaison 

Review  and  Approval  of  Agenda  and 
Minutes 

Reports  by  all  Advisory  Committee 

Subcommittees:  Including  Executive 
Director  Subcommittee 

Federal  Funding  Budget  and  Spending 
Plan 

Report  by  FSCS/WHC  Statistics 
Working  Group 

Report  on  Support  Activities — 
Networking,  Federal  Library 

WHCLIS  Administrative  Update 

Persons  appearing  before,  or 
submitting  ony  written  statements  to, 
the  Advisory  Committee  are  asked  to 
hand  over  to  the  Committee  prior  to 
presenting  testimony,  80  copies  of  their 
prepared  statement.  This  will  insure  that 
ample  copies  are  available  for  the 
members  of  the  Advisory  Committee, 
the  attending  press  and  the  observers. 

Special  provisions  will  be  made  for 
handicapped  individuals  by  contacting 
John  W.A.  Parsons  1— {202)  254-3100,  no 
later  than  one  week  in  advance  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

White  House  Conference  on  Library  and 
Information  Services,  1111 18th  Street, 
NW..  Suite  302,  Washington.  DC  20036. 
l-{202)  254-3100. 

Dated:  November  30, 1989. 
Mary  Alice  Hedge  Reszetar, 

Associate  Director,  NCUS,  Designated 
Federal  Official. 

Tuesday — December  12. 1989 

1:00-3:00  p.m. — Subcommittee  Meetings 
Asp's  Suite — Delegate  Selection 

Subcommittee, 
— William  Asp,  Chairman,  Discussion 

of  Draft  Report  on  Delegate 

Selection  Guidelines 
Board  Room — Exhibits  Planning  and 

Development  Subcommittee, 


— ^Richard  Akeroyd,  Chainnan. 
Discuss  Planning  for  the  Conference 
Exhibit  including  specific 
components  of  the  exhibit  and 
assigning  tasks  to  subcommittee 
members 
Asp's  Suite — Pre-Conference  Activities 
Subcommittee 
— Virginia  Young,  Chairwoman, 
Discuss  assistance  to  the  States, 
Territories  and  Native  Americans 
Board  Room — Public  and  Private  Sector 
Liaison  Subcommittee 
— Joseph  Fitzsimmons,  Qtairmaa. 
Discuss  Private  Sector  Participation 
and  possible  exhibition  interests 
Reeves  Suite — PubUc  Relabons  and 
Awareness  Subcommittee 
— ^James  Roberts,  Chairman.  Logo, 
Brochure.  Newsletter,  Maihng  Lists. 
Speakers  Bureau,  Budget 
Requirements.  Press  Releases 
Board  Ro(»i — Resources  Subcommittee 
— Hugh  Mahoney,  Chairman. 
Foundation  Grants,  Individual 
Fundraising,  Total  Funding 
Proiections  for  WHC 
4:00-4:15  p.m. — Welcome;  Delegate 
Room 
— TiaxaeX  H.  Carter,  Advisory 

CoQBnittee  Chairman 
— Introduction  of  Advisory  Committee 

Members  and  Guests 
— Review  and  Approval  of  Agenda 
4:15-4:20  pjn. — Executive  Director 
Selection  Subccnmnittee  Report 
— Jerald  Newman,  Chair 
4:20-5:15  p.m. — Goals  and  Objectives 
Development  Subcommittee  Report 
— Gordon  Ambach,  Chair 
5:15-6:30  p.m. — Delegate  Selection 
Subcommittee  Report — William  G. 
Asp,  Chair 
6:30-7:15  p.m.— Break 
7:15-9:30  p.m. — Working  Dinner  (See 

Below) 
7:45-9:30  p.m. — Preconference  Activities 
Subcommittee  Report 
— Virginia  Young,  Chairwoman 

Wednesday — December  13. 1989 

Delegate  Room 

8:45-9:00  a.m. — Set  Next  Meeting  Dale 
9:00-9:30  a.m. — Federal  Funding  Budget 
and  Spending  Plan 
— Daniel  H.  Carter 
9:30-10:00  a.m.— Resources 
Subcommittee  Report 
— Hugh  Mahoney,  Chairman 
10:00-10:30 — Public  and  Private  Sector 
Liaison  Subconunittee  Report 
— Joseph  Fitzsimmons.  Chairman 
10:30-10:45  a.m.— Break 
10:45-12:00  Noon — Discussion  of    ■ 
Emerging  Issues 
— Daniel  H.  Carter 
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12:00-1:00  p.m. — Working  Lunch  (See 

Below) 
12:30-1«)  p.m. — Public  Relations  and 

Awareness  Subcommittee  Report 
— James  Roberts,  Chair 
1:00-2:00  p.m. — Charles  McClure. 

Professor  of  information  Studies, 

Syracuse  University 
2:00-2:15  p.m. — Break 
2:15-3:30  p.m. — Exhibits  Planning  and 

Development  Subcommittee  Report 
— Richard  Akeroyd,  Chair 
3:30-4:00  p.m.— FSCS/WHC  Statistics 

Working  Group  Report 
— John  Lorenz,  FSCS  Coordinator 
4:00-4:45  p.m. — ^Networking  Support 

Activities 
— Henriette  Avram,  Associate 

Librarian  for  Collections,  Librarj-  of 

Congress 
4:45-5:30  p.m. — Federal  Library  Support 

Activities 
' — Mary  Berghaus  Levering.  Executive 

Director,  Federal  Library 

Information  Center  Committee 

(FUCC) 
5:30-7:00  p.m. — Break 
7:00-9:00  p.m. — Working  Dinner  (See 

Below) 
7:30-8:30  p.m.— Old  and  New  Business 
8:30-8:45  p.m.— Administrative  Update 

— Mary  Alice  Hedge  Reszetar 
8:45-9.00  p.m. — Summary  Remarks 

— Daniel  H.  Carter 
9:00  p.m. — Adjourn 

Note:  All  subcommittee  meetings  and  the 
Advisory  Committee  meetings  are  open  to  the 
public  and  have  been  published  in  the 
Federal  Register. 

As  time  allows  public  comment  will  be 
invited. 
[PR  Doc.  89-28428  Filed  12-5-89;  8:45  am) 

BtUJNO  CODE  7SZ7-01-M 

NATIONAL  COMMISSION  ON 
ACQUIRED  IMMUNE  DEFICIENCY 
SNYDROME 

Meeting 

acency:  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 
ACTtOM:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463  as  amended,  the  National 
Commission  on  Acquired  Immune 
Deficiency  Syndrome  announces  a 
forthcoming  meeting  of  a  working  group 
of  the  Commission. 

DATES  AND  TIMES:  January  4, 1990,  9:00 
a.m.  to  5:00  p.m.  January  5, 1990,  9:00 
a.m.  TO  5:0ap.m. 

PLACE;  St.  Paul  Hotel.  Si.  Paul. 
Minnesota. 

TYPE  OF  MEETING;  Open. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Maureen  Byrnes,  Executive  Director, 


The  National  Commission  on  Acquired 

Immune  Deficiency  Syndrome,  1730  K 

Street  NW.,  Suite  815.  Washington.  DC 

20006  (202/254-5125). 
AGENDA: 

On  January  4  the  working  group  will 
hear  from  a  variety  of  public 
witnesses  with  experience  responding 
to  the  HIV  epidemic  on  Local.  State 
and  Federal  levels  of  govemmenL 

On  January  5  the  working  group  will 
focus  on  developing  a  consensus 
docimient  which  will  be  presented  at 
the  next  full  meeting  of  the  National 
Commission  on  AIDS. 

Maureen  Byrnes, 

Executive  Director. 

[PR  Doc.  89-28403  Filed  12-5-89:  8:45  am] 

BILLINO  CODE  M20-CtMI 

NUCLEAR  REGULATORY 
COMMISSION 

Staff  Assessment  of  Proposed 
Amended  Agreement  Between  ttie 
Nuclear  Regulatory  Commission 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Proposed  Amended 

Agreement  with  State  of  Utah. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  is  publishing  for  pubUc  comment 
the  NRC  staff  assessment  of  a  proposed 
amended  agreement  received  from  the 
Governor  of  the  State  of  Utah  for  the 
assumption  of  certain  of  the 
Commission's  regulatory  authority 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954.  as  amended. 
Comments  are  requested  on  the  public 
health  and  safety  aspects  of  the 
proposal. 

A  staff  assessment  of  the  State's, 
proposed  amended  program  for  control 
over  sources  of  radiation  is  set  forth 
below  as  supplementary  information  to 
this  notice.  A  copy  of  the  proposed 
amended  agreement,  program  narrative, 
including  the  referenced  appendices, 
applicable  State  legislation  and  Utah 
regulations,  is  available  for  pubUc 
inspection  in  the  Commission's  public 
document  room  at  2120  L  Street,  NW, 
Washington,  DC  Exemptions  from  the 
Commission's  regulatory  authority, 
which  would  implement  this  proposed 
amended  agreement,  have  been 
published  in  the  Federal  Register  and 
codified  as  part  150  of  the  Commission's 
regulations  in  Title  10  of  the  Code  of 
Federal  Regulations. 
DATES:  Comments  must  be  received  on 
or  before  December  15, 1989. 
ADDRESSES:  Submit  comments  to:  the 
Secretary  of  the  Commission.  U.S. 


Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  ATTN; 
Docketing  and  Services  Branch. 
Comments  may  also  be  delivered  to 
11555  Rockville  Pike,  Rockville. 
Maryland  from  7:45  a.m.  to  4:15  p.m. 
Monday  through  Friday.  Copies  of 
comments  received  by  NRC  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW..  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Vandy  L  Miller.  State.  Local  and  Indian 
Tribe  Programs.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555. 
telephone:  301-492-032& 
SUPPtXMENTARY  INFORMATION: 

Assessment  of  proposed  amended  Utah 
Program  to  regulate  certain  radioactive 
materials  pursuant  to  section  274  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 

The  Commission  has  received  a 
proposal  from  the  Governor  of  Utah  for 
the  State  to  amend  its  agreement  vsrith 
the  NRC  whereby  the  NRC  would 
relinquish  and  the  State  would  assimie 
regulatory  authority  for  land  disposal  of 
source,  byproduct  and  special  nuclear 
material  received  from  other  persons 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954.  as  amended. 

Section  274e  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  requires  that  the 
terms  of  the  proposed  agreement  be 
published  for  public  comment  once  each 
week  for  four  consecutive  weeks. 
Accordingly,  this  notice  will  be 
published  four  times  in  the  Federal 
Register. 

I.  Background 

A.  Section  274  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  a 
mechanism  whereby  the  NRC  may 
transfer  to  the  States  certain  regulatory 
authority  over  agreement  materials  * 
when  a  State  desires  to  assume  this 
authority  and  the  Governor  certifies  that 
the  State  has  an  adequate  regulatory 
program,  and  when  the  Commission 
finds  that  the  State's  program  is 
compatible  with  that  of  the  NRC  and  is 
adequate  to  protect  the  public  health 
and  safety.  Section  274g  directs  the 
Commission  to  cooperate  with  the 
States  in  the  formulation  of  standards 
for  protection  against  radiation  hazards 
to  assure  that  State  and  Commission 
programs  for  radiation  protection  will  be 
coordinated  and  compatible.  Further, 
section  274j  provides  that  the 
Commission  shall  periodically  review 


'  A.  Byproduct  materials  as  defined  in  lle.(l) 
B.  Byproduct  materials  aa  defined  in  lle.(2) 
C  Source  materiali;  and 
D.  Special  nuclear  materials  in  quantities  not 
sufficient  to  form  a  critical  mass 
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such  agreements  and  actions  taken  by 
the  States  under  the  agreements  to 
ensure  compliance  with  the  provisions 
of  this  section. 

B.  On  March  29, 1984,  the  Governor  of 
Utah  signed  an  agreement  with  the  NRC 
for  the  assumption  of  regulatory 
authority  for  byproduct  material  as 
defined  in  section  lle.(l]  of  the  Act, 
source  material  and  special  nuclear 
material  in  quantities  not  sufficient  to 
form  a  critical  mass.  In  a  letter  dated 
July  17, 1980,  Governor  Norman  H. 
Bangerter  of  the  State  of  Utah  requested 
that  the  Commission  enter  into  an 
amended  agreement  v«th  the  State 
pursuant  to  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  under 
which  the  State  would  also  assume 
responsibility  for  regulating  the  land 
disposal  of  these  materials  received 
from  other  persons.  The  Governor 
certifieij  that  tlie  State  of  Utah  has  a 
program  for  control  of  radiation  hazards 
which  is  adequate  to  protect  the  public 
health  and  safety  with  respect  to  the 
materials  within  the  State  covered  by 
the  proposed  amendment  to  the 
agreement,  and  that  the  State  of  Utah 
desires  to  assimie  regulatory 
responsibility  for  such  materials.  The 
text  of  the  proposed  agreement  is  shown 
in  Appendix  A. 

The  specific  authority  requested  is  for 
permanent  disposal  of  low-level  waste 
containing  the  material  for  which  Utah 
has  assumed  regulatory  authority  under 
the  1984  agreement  but  not  containing 
uranium  and  thorium  mill  tailings 
(byproduct  material  as  defined  in 
section  lle.(2]  of  the  Act).  The  State 
does  not  wish  to  assume  authority  over 
uranium  recovery  activities.  The  State, 
however,  reserves  the  right  to  apply  at  a 
future  date  to  NRC  for  an  amended 
agrecm.ent  to  assume  authority  in  this 
area.  The  proposed  amendment  to  the 
agreement  covers  the  following  areas: 

1.  Amending  Article  I  of  the 
Agreement  of  March  29. 1984  to  add 
land  disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons  to  the  list  of  materials 
covered  by  the  agreement 

2.  Amending  Article  II  of  the 
Agreement  of  March  29, 1984  to  delete 
land  disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons  from  the  list  of  materials 
and  activities  over  which  the 
Commission  continues  to  retain 
regulatory  authority  and  responsibility. 

3.  Specifies  the  effective  date  of  the 
amended  agreement 

C  Utah  Code  Annotated  (UGA)  26-1- 
27  through  26-1-29  authorizes  the  State 
Department  of  Health  to  issue  licenses 
to,  and  perform  inspections  of  (see.  also, 
UGA  26-23-8),  users  of  radioactive 


materials  under  the  1984  agreement  and 
otherwise  carry  out  a  total  radiation 
control  program.  Utah  Radiation  Control 
Rules  UCA-10  through  UCA-80  adopted 
November  8, 1982  under  authority  of  26- 
1-27  through  26-1-29  Utah  Code 
Annotated  1953,  as  amended,  provide 
standards,  licensing,  inspection, 
enforcement  and  administrative 
procedures  for  agreement  and  non- 
agreement  materials.  These  regulations 
have  been  determined  to  be  compatible 
with  the  Commission's  regulations.  Utah 
Radiation  Control  Rules  R447-10 
through  R447-70  were  amended  and 
recodified  in  July  1989.  Regulations 
R447-25  were  adopted  in  July  1988  for 
licensing  requirements  for  land  disposal 
of  radioactive  waste. 

D.  On  March  29. 1964.  under  enabling 
legislation  in  UGA  26-1-29.  Utah 
assumed  regulatory  authority  for 
byproduct  material  as  defined  in  section 
lle.(l)  of  the  Act  source  material  and 
special  nuclear  material  in  quantities 
not  sufficient  to  form  a  critical  mass. 
The  program  audits  conducted  since  that 
time  have  resulted  in  an  NRC  finding 
that  the  Utah  radiation  control  program 
is  compatible  with  that  of  the  NRC  and 
is  adequate  to  protect  public  health  and 
safety.  In  addition  to  Utah's  agreement 
program.  Utah  is  involved  in  several 
environmental  radiation  issues  including 
monitoring  indoor  radon,  monitoring 
uranium  mill  tailings,  particularly  at  the 
Vitro  uranium  mill,  and  monitoring  and 
assessment  of  the  State  environmental 
program.  In  addition,  the  Department 
issued  to  Envirocare  of  Utah,  Inc.,  a 
license  to  receive,  store,  and  dispose,  by 
shallow  land  burial,  naturally  occurring 
radioactive  material  (NORM)  waste  with 
a  radium-226  concentration  not  to 
exceed  2,000  picocuries  per  gram. 
NORM  material  is  not  regulated  by  the 
Nuclear  Reg\ilatory  Commission. 

E.  The  State's  proposed  programs  for 
low-level  radioactive  waste  disposal  are 
assessed  under  Criteria  numbers  9, 
"Radioactive  Waste  Disposal"  and  20 
"Qualification  of  Regulatory  and 
Inspection  Personnel."  Additional 
criteria  relating  to  prior  evaluation  of 
uses  of  radioactive  materials,  inspection 
and  administration,*  are  addressed  as 
appropriate  to  supplement  Information 
found  in  the  staff  assessment  of  the 
original  Utah  proposed  agreement 
published  in  the  Federal  Register  on 
December  30, 1983  (48  FR  57674-57684). 


n.  NRC  staff  Assessment  of  the 
Proposed  Amendment  to  Utah  Program 
for  Control  of  Agreement  Materials 

Reference:  Criteria  for  Guidance  of 
States  and  NRC  in  Discontinuance  of 
NRC  Regulatory  Authority  and 
Assumption  Thereof  by  States  Through 
Agreement* 

Objectives 

9.  Radioactive  Waste  Disposal. 

(a)  Waste  disposal  by  material  users. 
The  standards  for  the  disposal  of 
radioactive  materials  into  the  air,  water 
and  sewer,  and  burial  in  the  soil  shall  be 
in  accordance  with  10  CFR  part  20. 
Holders  of  radioactive  material  desiring 
to  release  or  dispose  of  quantities  or 
concentrations  of  radioactive  materials 
in  excess  of  prescribed  limits  shall  be 
required  to  obtain  special  permission 
from  the  appropriate  regulatory 
authority. 

Requirements  for  transfer  of  waste  for 
the  purpose  of  ultimate  disposal  at  a 
land  disposal  facility  (waste  transfer 
and  manifest  system]  shall  be  in 
accordance  with  10  CFR  part  20. 

The  waste  disposal  standards  shall 
include  a  waste  classification  scheme 
and  provisions  for  waste  form, 
apphcable  to  waste  generators,  that  is 
equivalent  to  that  contained  in  10  CFR 
part  61. 

(b)  Land  Disposal  of  waste  received 
from  other  persons.  The  State  shall 
promulgate  regulations  containing 
licensing  requirements  for  land  disposal 
of  radioactive  waste  received  from  other 
persons  which  are  compatible  with  the 
apphcable  technical  definitions, 
performance  objectives,  technical 
requiremetns  and  apphcable  supporting 
sections  set  forth  in  10  CFR  part  81. 
Adequate  financial  arrangements  (under 
terms  estabUshed  by  regulation)  shall  be 
required  of  each  waste  disposal  site 
licensee  to  ensure  sufficient  funds  for 
decontamination,  closure  and 
stabilization  of  a  disposal  site.  In 
addition.  Agreement  State  financial 
arrangements  for  long-term  monitoring 
and  maintenance  of  a  specific  site  must 
be  reviewed  and  approved  by  the 
Commission  prior  to  relieving  the  site 
operator  of  Ucensed  responsibihty 
(section  151(a)(2).  Pub.  L  97-425). 

The  Utah  regulations  contain 
provisions  relating  to  the  disposal  of 
radioactive  materials  into  the  air.  water 
ans  sewer  and  burial  in  soil  which  are 
essentially  uniform  with  those  of  10  CFR 


'Criteria  13,  Trior  Evaluation  of  Hazards  and 
Uses  Exceptions,"  14,  "Evaluation  Criteria."  IB, 
"Inspection.  Purpose,  Frequency,"  and  27. 
"Coverage.  Amendments  reciprocity." 


•NRC  Statement  of  Policy  publistied  in  the 
Federal  RegUter  January  23, 1981  (46  FR  7540-75^16). 
A  correction  was  published  July  16. 1981  (46  FR 
36666)  and  a  revision  of  Criterion  9  published  in  the 
Fedanl  Ragistar  July  21. 1963  (48  FR  33376). 
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part  20.  Waste  transfer  and  manifest 
Byitem  requirement  for  transfer  of 
waste  for  ultimate  disposal  at  a  land 
disposal  facility  are  included  in  the  Utah 
regulations.  The  waste  disposal 
requirements  include  a  waste 
classification  scheme  and  provisions  for 
waste  form  equivalent  to  that  in  10  CFR 
part  61. 

The  Utah  regxilations  provide  for  land 
disposal  of  low-level  radioactive  waste 
received  from  other  persons  which  are 
compatible  with  the  applicable  technical 
definitions,  performance  objectives, 
technical  requirements  and  supporting 
sections  set  out  In  10  CFR  part  61.  The 
Utah  regulations  include  provisions  for 
financial  arrangements  for 
decontamination,  closure  and 
stabilization.  Under  the  Nuclear  Waste 
Policy  Act  of  1982  (Pub.  L  97-425),  the 
financial  arrangements  for  long  term 
monitoring  and  maintenance  at  specific 
sites  in  Utah  will  be  subject  to 
Commission  review  and  approval  prior 
to  Utah  reUeving  the  site  operator  of 
licensed  responsibility. 

References:  URC-R447-15-310,  URC- 
R447-1S-3Q2,  URG-R447-1 5-303,  URC- 
R447-304.  URC-R447-15-304,  URC- 
R447-1 5-306.  URC-R447-1 5-307.  URC- 
R447-15-308,  URC-R447-1 5-309.  URC- 
R447-15-311.  URC-R447-25;  Section 
151(a)(2).  Pub.  L  97-425. 

Prior  Evaluation  of  Uses  of  Radioactive 
Materials 

13.  Prior  Evaluation  of  Hazards  and 
Uses,  Exceptions 

In  the  present  state  of  knowledge,  it  it 
necessary  in  regulating  the  possession 
and  use  of  byproduct,  source  and 
special  nuclear  materials  that  the  State 
regulatory  authority  require  the 
submission  of  information  on,  and 
evaluation  of,  the  potential  hazards  and 
the  capability  of  the  user  or  possessor 
prior  to  his  receipt  of  the  materials.  This 
criterion  is  subject  to  certain  exceptions 
and  to  continuing  reappraisal  as 
knowledge  and  experience  in  the  atomic 
energy  field  increase.  Frequently  there 
are,  and  increasingly  in  the  future  there 
may  be,  categories  of  materials  and  uses 
as  to  which  there  is  sufficient 
knowledge  to  permit  possession  and  use 
without  prior  ^valuation  of  the  hazards 
and  the  capability  of  the  possessor  and 
user.  These  categories  fall  into  two 
groups — those  materials  and  uses  which 
may  be  completely  exempt  from 
regulatory  controls,  and  diose  materials 
and  uses  in  which  sanctions  for  misuse 
are  maintained  without  pre-evaluation 
of  the  individual  possession  or  use.  In 
authorizing  research  and  development 
or  other  activities  involving  multiple 
uses  of  radioactive  materials,  where  an 


institution  iias  people  with  extensive 
training  and  experience,  the  State 
regulatory  authority  may  wish  to 
provide  a  means  for  authorizing  broad 
use  of  materials  without  evaluating  each 
specific  use. 

Prior  to  the  issuance  of  a  specific 
Ucense  for  the  disposal  of  radioactive 
materials,  the  Utah  Bureau  of  Radiation 
Control  will  required  the  submission  of 
information  on.  and  will  make  an 
evaluation  of,  the  potential  hazards  of 
such  uses,  and  the  capability  of  the 
applicant. 

References:  URC-447-25,  Utah 
Program  Statement,  section  III.D 
"Procedures  for  Review  of  a  Low-Level 
Radioactive  Waste  Disposal  License 
Apphcation." 

14.  Evaluation  Criteria 

In  evaluating  a  proposal  to  use 
radioactive  materials,  the  regulatory 
authority  shall  determine  the  adequacy 
of  the  applicant's  facilities  and  safety 
equipment,  hit  training  and  experience 
in  the  use  of  the  materials  for  the 
purpose  requested,  and  his  proposed 
administrative  controls.  States  should 
develop  guidance  documents  for  use  by 
license  applicants.  This  guidance  should 
be  consistent  with  NRC  licensing  and 
regulatory  guides  for  various  categories 
of  licensed  activities. 

In  evaluating  a  proposal  for  disposal 
of  radioactive  material,  the  Utah  Bureau 
of  Radiation  Control  will  make  the 
findings  required  by  URC-R447-25-11. 
including,  among  other,  findings  that  the 
issuance  of  the  license  will  not 
constitute  an  unreasonable  risk  to  the 
health  and  safety  of  the  public  and  that 
the  applicant  is  qualified  by  reason  of 
training  and  experience  to  carry  out  the 
disposal  operations  requested  in  a 
manner  that  protects  health  and 
minimizes  danger  to  life  or  property. 

Other  special  requirements  for  the 
issiance  of  specific  licenses  are 
rontained  in  the  regulations. 

References:  URC-R447-25,  see, 
especially,  R447-25-11.  Utah  Program 
Statement,  Section  III.D.  "Procedures  for 
Review  of  a  Low-Level  Radioactive 
Waste  Disposal  License  Application." 

Inspection 

16.  Purpose,  Frequency 

The  possession  and  use  of  radioactive 
materials  shall  be  subject  to  inspection 
by  the  regulatory  authority  and  shall  be 
subject  to  the  performance  of  tests,  as 
required  by  the  regulatory  authority. 
Inspection  and  testing  is  conducted  to 
determine  and  to  assist  in  obtaining 
compliance  with  regulatory 
requirements.  Frequency  of  inspection 
shall  be  related  direcdy  to  the  amount 


and  kind  of  material  and  type  of 
operation  licensed,  and  It  shall  be 
adequate  to  insure  compliance. 

Utah  low-level  waste  disposal 
icensees  will  be  subject  to  inspection  by 
the  Bureau  of  Radiation  Control.  Upon 
instruction  from  the  Bureau,  licensees 
shall  perform  or  permit  the  Bureau  to 
perform  such  reasonable  tests  and 
surveys  as  the  Bureau  deems 
appropriate  or  necessary.  The  frequency 
of  inspections  is  dependent  upon  the 
type  and  scope  of  the  licensed  activtties 
and  will  be  at  least  as  frequent  as 
inspections  of  similar  licensees  by  NRC. 
Generally,  inspections  will  be 
unannounced. 

References:  Utah  Program  Statement, 
section  \SIE  "Compliance  Program  for  a 
Low-Level  Radioactive  Waste  Disposal 
Facility." 

Personnel 

20.  Qualifications  of  Regulatory  and 
Inspection  Personnel 

The  regulatory  agency  shall  be  staffed 
with  sufficient  trained  personnel.  Prior 
evaluation  of  applications  for  licenses  or 
authorizations  and  inspection  of 
licensees  must  be  conducted  by  persons 
possessing  the  training  and  experience 
relevant  to  the  type  and  level  of 
radioactivity  in  the  proposed  use  to  be 
evaluated  and  inspected.  This  requires 
competency  to  eveduate  various 
potential  radiological  hazards 
associated  with  the  many  uses  of 
radioactive  material  and  includes 
concentrations  of  radioactive  materials 
in  air  and  water,  conditions  of  shielding, 
the  making  of  radiation  measurements, 
knowledge  of  radiation  instruments — 
their  selection,  use,  and  calibration — 
laboratory  design,  contamination 
control,  other  general  principles  and 
practices  of  radiation  protection,  and 
use  of  management  controls  in  assuring 
adherence  to  safety  procedures.  In  order 
to  evaluate  some  complex  cases,  the 
State  regulatory  staff  may  need  to  be 
supplemented  by  consultants  or  other 
State  agencies  with  expertise  in  geology, 
hydrology,  water  quality,  radiobiology. 
and  engineering  disciplines. 

To  perform  the  functions  involved 
in  evaluation  and  inspection,  it 
is  desii-able  that  there  be  personnel 
educated  and  trained  in  the  physical 
and/or  life  sciences,  including  biology, 
chemistry,  physics  arui  engineering, 
and  that  the  personnel  have  had 
training  and  experience  in  radiation 
protection.  For  example,  the  person  i^o 
will  be  responsible  for  the  actual 
performance  of  evaluation  and 
inspection  of  all  of  the  various  uses  of 
byproduct,  source  and  special  nuclear 
materials  which  might  come  to  the 
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regidatory  body  should  have  substantial 
training  and  extensive  experience  in  the 
field  of  radiation  protection.  It  is 
desirable  that  such  a  person  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  life  sciences,  and  specific 
training  in  radiation  protection. 

It  is  recognized  that  there  will  also  be 
persons  performing  a  more  limited 
function  in  evaluation  and  inspection. 
These  pesons  will  perform  the  day-to- 
.  day  work  of  the  regulatory  program  and 
deal  with  both  routine  situations  as  well 
as  some  which  will  be  out  of  the 
ordinary,  lliese  persons  should  have  a 
bachelor's  degree  or  equivalent  in  the 
physical  or  life  sciences,  training  in 
health  physics,  and  approximately  two 
years  of  actual  work  experience  in  the 
field  of  radiation  protection. 

The  foregoing  are  considered  desirable 
qualifications  for  the  staff  who  will  be 
responsible  for  the  actual  performance 
of  evaluation  and  inspection.  In 
addition,  there  will  probably  be  trainees 
associated  with  regulatory  program  who 
will  have  an  academic  background  in 
the  physical  or  life  sciences  as  well  as 
varying  amounts  of  specific  training  in 
radiation  protection  but  little  or  no 
actual  work  experience  in  this  field.  The 
background  and  specific  training  of 
these  persons  will  indicate  to  some 
extent  their  potential  role  in  the 
regulatory  program.  These  trainees,  of 
course,  could  be  used  initially  to 
evaluate  and  inspect  those  applications 
of  radioactive  materials  which  are 
considered  routine  or  more  standardized 
from  the  ratiation  safety  standpoint,  for 
example,  inspection  of  industrial  gauges, 
small  research  programs,  and  diagnostic 
medical  programs.  As  they  gain 
experience  and  competence  in  the  field, 
trainees  could  be  used  progressively  to 
deal  with  the  more  complex  or  difficult 
types  of  radioactive  material 
applications.  It  is  desirable  that  such 
trainees  have  a  bachelor's  degree  or 
equivalent  in  the  physical  or  life 
sciences  and  specific  training  in 
radiation  protection.  In  determining  the 
requirement  for  academic  training  of 
individuals  in  all  of  the  foregoing 
categories  proper  consideration  should 
be  given  to  equivalent  competency 
which  has  been  gained  by  appropriate 
technical  and  radiation  protection 
experience. 

It  is  recognized  that  radioactive 
materials  and  their  uses  are  so  varied 
that  the  evaluation  and  inspection 
functions  will  require  skills  and 
experience  in  the  different  disciplines 
which  will  not  always  reside  in  one 
person.  The  regidatory  authority  should 
have  the  composite  of  such  skills  either 
in  its  employ  or  as  its  command,  not 


only  for  routine  functions,  but  also  for 
emergency  cases. 

Licensing  and  Regulation  of 
Permanent  Disposal  of  Low-Level 
Radioactive  Waste — (a)  Number  of 
Personneli-There  are  approximately  230 
specific  licenses  in  the  State  of  Utah. 
The  Bureau  of  Radiation  Control  has 
responsibility  for  the  low-level  waste 
(LLW)  management  regulatory  program 
as  a  joint  function  of  Radioactive 
Materials  and  Machine  Licensing 
Section  and  Environmental  Monitoring 
and  Mill  Tailings  Management  Section. 
The  assessment  of  the  regulatory 
framework  is  included  under  Criterion  9, 
"Radioactive  Waste  Disposal."  The 
Bureau  of  Radiation  Control  has 
identified  seven  staff  members  who  will 
provide  supervision,  technical  support 
and  administrative  assistance  during  the 
various  phases  of  regulating  a  licensed 
low-level  waste  disposal  facility.  These 
personnel  and  sununaries  of  their  duties 
are: 

Larry  F.  Anderson:  Director,  Bureau  of 
Radiation  Control.  Responsible  for 
administration  of  Bureau  programs. 
hfark  S.  Day:  Environmental  Health 
Engineer.  Responsible  for  the  Utah's 
inactive  uranium  mill  taiUngs  remedial 
action  project 
Dane  L  Finerfrock:  Environmental 
Health  Manager,  Environmental 
Monitoring  and  Mill  Tailings 
Management  Section.  Responsible  for 
radon-in-residences  monitoring, 
statewide  environmental  radiation 
monitoring,  licensing  and  inspection 
of  low-level  radioactive  waste 
disposal  facilities,  and  inactive 
uranium  mill  tailings  remedial  action 
programs. 
Blaine  N.  Howard:  Healdi  Physicist 
Responsible  for  licensing  and 
inspection  in  materials  program. 
John  D.  HuitquisL-  Environmental  Health 
Scientist.  Responsible  for  inspection 
of  low-level  waste  disposal  facilities, 
environmental  monitoring  and 
inactive  uranium  mill  tailings  remedial 
action  project. 
Craig  IV.  fones:  Environmental  Health 
Manager,  Radioactive  Materials  and 
Machine  Licensing  Section. 
Responsible  for  the  Agreement  State 
program  including  licensing  and 
inspection  of  low-level  disposal 
facilities. 
Raymond  G.  Nelson:  Environmental 
Health  Scientist  Responsible  for 
regulation  of  low-level  waste  disposal 
facilities,  environmental  monitoring 
and  inactive  uranium  mill  tailings 
remedial  action  project 
Cindy  Wignall:  Environmental  Health 
Technician.  Responsible  for 


supporting  both  sections  as  a 
technical  assistant  in  meeting  the 
Bureau's  goals. 

In  addition,  Utah  has  identified  staff 
with  expertise  in  various  disciplines 
within  the  Department  and  other  State 
agencies  for  support  during  the  pre- 
operational and  licensing  stage. 
Expertise  in  disciplines  not  provided  by 
Utah  personnel  either  on  staff  or 
covered  by  agreements  with  other  State 
agencies  will  be  provided  by  contracts 
widi  the  State. 

(b)  Training.  The  academic  and 
specialized  short  course  training  for 
those  persons  involved  in  the 
administration,  licensing  and  inspection 
of  low-level  radioactive  waste  disposal 
facilities  is  shown  below. 
Larry  F.  Anderson — B.S.  Chemistry, 
MPA  (Health),  Brigham  Young 
University. 
NIOSH  Course  549.  Recognition, 
Evaluation,  and  Control  of 
Occupational  Hazards.  October 
1972. 
NIOSH  Course  582.  Sampling  and 
Evaluating  Airboume  Asbestos 
Dust  April  10-12, 1973. 
Utah  State  Division  of  Health,  Visible 
Emission  Evaluation  Course.  June 
19, 1973. 
American  Industrial  Hygiene 
Association,  Industrial  Toxicology 
Seminar.  A  24-hour  course  ending 
April  30, 1975. 
OSHA,  Fundamentals  of 
Occupational  Injury  Investigation. 
Short  course  ending  April  1, 1977. 
U.S.  Nuclear  Regulatory  Commission, 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  ending  January  27, 197a 
U.S.  Environmental  Protection 
Agency,  Grants  Administration 
Seminar.  A  16-hour  course  ending 
May  16. 1989. 
Safety  International  Training  Center, 
Hydrogen  Sulfide  and  EQuipment 
for  Instructors.  A  12-hour  course 
ending  June  19, 1979. 
Rocky  Mountain  Center  for 
Occupational  and  Enviroimiental 
Health,  University  of  Utah,  Health 
and  Exposures  in  the  Smelter 
Environment  A  20-hour  course 
ending  March  29, 1980. 
U.S.  Nuclear  Regulatory  Commission, 
Medical  Uses  of  Radionuclides.  A 
40-hour  course  held  in  January  1984. 
U.S.  Nuclear  Regidatory  Commission, 
Industrial  Radiography.  A  40-hour 
course  held  May  1985. 
Harvard  School  of  Public  Health, 
Biological  Effects  of  Ionizing 
Radiation.  A  40-hour  course  held  in 
March  1989. 
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Mark  S.  Day— B.S.  Civil  and 

Environmental  Engineering,  Utah 
State  University. 

Center  for  Professional  AdvancemeDt, 
Hydraulic  Conveying.  A  1-week 
course  in  1974. 

University  of  Califomia,  Resolution  of 
Construction  Claims.  A  1-week 
course  in  1983. 

Management  Consultants 
Incorporated,  Federal  Procurement 
of  Construction  Projects.  A  1-week 
course  in  1965. 

Air  Force  Institute  of  Technology, 
Contingency  Engineering.  A  2-week 
course  in  1986. 

Air  Force  Institute  of  Technology, 
Hazardous  Waste  Management.  A 
2-week  course  in  1986. 
Dane  L  Finerfrock — B.S.  Meteorology, 
B.S.  Biology,  University  of  Utah. 

Oak  Ridge  Associated  Universities, 
Health  Physics  and  Radiation 
Protection.  A  10-week  course 
ending  April  1981. 

U.S.  Nuclear  Regulatory  Commission, 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  ending  August  8, 1980. 

U.S.  Nuclear  Regulatory  Commission, 
Safety  Aspects  of  Industrial 
Radiography.  A  40-hour  course  held 
in  August  17, 1980. 

Western  Interstate  Energy  Board. 
Workshop  on  Low-Level 
Radioactive  Waste.  A  16-hour 
course  ending  July  16, 1980. 

U.S.  Department  of  Health,  Education 
and  Welfare,  Basic  Course  for 
In  vestigators:  Diagnostic  X-Ray 
Surveillance.  A  80-hour  course 
ending  March  14, 1980. 

U.S.  Nuclear  Regulatory  Commission, 
Introduction  Licensing  Practices 
and  Procedures.  A  80-hour  course 
ending  in  September,  1979. 

U.S.  Nuclear  Regulatory  Commission, 
Transportation  of  Radioactive 
Materials.  A  40-hour  course  ending 
in  November  16, 1984. 

U.S.  Nuclear  Regulatory  Commission, 
License  Inspection  Procedures.  A 
40-hour  course  ending  in  June  18, 
1985. 

U.S.  Environmental  Protection 
Agency,  Reducing  Radon  in 
Structures.  A  24-hour  course  ending 
in  March  1989. 
Blaine  N.  Howard— B.S.  Math  and 
Physics,  Ricks  College.  M.S. 
Radiological  Health,  New  YoA 
University.  M.8.  Physics  and  Math, 
Brigham  Young  University. 

Bureau  of  Radiological  Health. 
Medical  X-Ray  Protection.  Held 
October  30-November  10, 1972. 
U.S.  Nuclear  Regulatory  Commission, 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 


hour  course  held  in  1978. 
National  Legislative  Conference. 

States  Role  in  Radioactive  Material 

Management.  Held  December  9-11. 

1974. 
U.S.  Environmental  Protection 

Agency.  Drinking  Water 

Regulations  and  Radioanalytical 

Workshop.  Held  January  10-12. 

1978. 
X-Ray  Workshop,  Richfield.  Utah. 

March  14-15. 1979 
Actinides  in  Man  and  Animals 

Workshop,  Snowbird,  Utah. 

October  15-17. 1979. 
U.S.  Nuclear  Regulatory  Commission. 

Medical  Uses  of  Radionuclides.  A 

40-hour  course  ending  September 

12, 1980. 
NWTS  Annual  Information  Meeting, 

Columbus,  Ohio.  December  8-10, 

1980. 
Waste  Management  1981 — American 

Nuclear  Society,  Tucson,  Arizona. 

February  23-27, 1981. 
U.S.  Nuclear  Regulatory  Commission. 

Introduction  Licensing  Practices 

and  Procedures.  A  80-hour  course 

ending  in  September  1982. 
U.S.  Nuclear  Regulatory  Commission. 

Inspection  Procedures.  A  40-hour 

course  ending  in  July  30, 1982. 
U.S.  Nuclear  Regulatory  Commission, 

Radon  Monitoring.  A  40-hour  course 

ending  in  November  1982. 
Conference  of  Radiation  control 

Program  Directors,  Radiation 

Instruments.  A  24-hour  course 

ending  September  1983. 
U.S.  Nuclear  Regulatory  Commission, 

Gas  and  Oil  Well  Logging.  A  40- 
hour  course  ending  in  November 

1988. 
U.S.  Nuclear  Regulatory  Commission, 

Safety  Aspects  of  Industrial 

Radiography.  A  40-hour  course 

ending  September  1989. 
John  D.  Hultauist — B.S.  Environmental 

Science/Biology,  University  of 

Tennessee. 
U.S.  Environmental  Protection 

Agency,  Basic  Risk  and  Decision 

Making.  A  16-hour  course  ending  in 

March  1988. 
Utah  Division  of  Comprehensive 

Emergency  Management 

Fundamental  Course  for 

Radiological  Monitors.  An  8-hour 

course  ending  March  1989. 
U.S.  Environmental  Protection 

Agency,  Reducing  Radon  in 

Structures.  A  24-hour  course  ending 

in  March  1989. 
U.S.  Environmental  Protection 

Agency,  RCRA  Ground  Water 

Monitoring.  A  24-hour  course 

ending  in  April  1980. 
Oak  Ridge  Associated  Universities. 

Health  Physics  and  Radiation 


Protection.  A  5-week  course  ending 
August  1989. 

U.S.  Department  of  Energy,  First 
Responders  WIPP  Training.  An  8- 
hour  course  ending  August  1089. 

U.S.  Environmental  Protection 
Agency,  Hazardous  Material 
Response  for  First  Responders.  A 
40-hour  course  ending  in  September 
1989. 
Craig  W.  Jones— BS.  Biology.  M.S.P.H. 
(Industrial  Hygiene),  University  of 
Utah. 

U.S.  Nuclear  Regulatory  Commission. 
Radiological  Emergency  Response 
Operation  Training  Course.  A  64- 
hour  course  ending  August  8. 1980. 

Department  of  Health  and  Human 
Services.  Radiophammceuticnl 
Quality  Assurance.  A  16-hour 
course  ending  November  1984. 

U.S.  Nuclear  Regulatory  Commission, 
Inspection  Procedures.  A  40-hour 
course  ending  in  February  1985. 

U.S.  Environmental  Protection 
Agency.  Air  Surveillance  for 
Hazardous  Materials.  A  40-hour 
course  ending  in  April  1985. 

U.S.  Nuclear  Regulatory  Commission. 
Medical  Uses  of  Radionuclides.  A 
40-hour  course  ending  June  1985. 

Oak  Ridge  Associated  Universities. 
Health  Physics  and  Radiation 
Protection.  A  5-week  course  ending 
August  1985. 

U.S.  Nuclear  Regulatory  Commission, 
Introduction  Licensing  Practices 
and  Procedures.  A  40-hour  course 
ending  in  September  1985. 

U.S.  Nuclear  Regulatory  Commission. 
Radiation  Protection  Engineering.  A 
40-hour  course  ending  in  November 
1986. 

U.S.  Nuclear  Regulatory  Commission. 
Gas  and  Oil  Well  Logging.  A  40- 
hour  course  ending  in  November 
1987. 

U.S.  Nuclear  Regulatory  Commission. 
Transportation  of  Radioactive 
Materials.  A  40-hour  course  ending 
in  August  1988. 
Raymond  G.  Nelson — Completed  2 
years  towards  B.S.  in  Geophysics. 
University  of  Utah. 

U.S.  Environmental  Protection 
Agency.  Basic  Risk  and  Decision 
Making.  A  16-hour  course  ending  in 
September  1988. 

Utah  Division  of  Comprehensive 
Emergency  Management. 
Fundamental  Course  for 
Radiological  Monitors.  An  8-'hour 
course  ending  March  1989. 

U.S.  Environmental  Protection 
Agency,  Reducing  Radon  in 
Structures.  A  24-hour  course  ending 
in  March  1989. 

U.S.  Environmental  Protection 
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Agency,  RCRA  Ground  Water 
Monitoring.  A  24-hour  course 
ending  in  April  1989. 
U.S.  Nuclear  Regulatory  Commission, 
Inspection  Procedures.  A  40-hour 
course  ending  in  June  1989. 
U.S.  Nuclear  Regulatory  Commission. 
Transportation  of  Radioactive 
Materials.  A  40-hour  course  ending 
in  August  1989. 
U.S.  Department  of  Energy,  First 
Responders  WIPP  Training.  An  8- 
how  course  ending  in  August  1989. 
U,S.  Environmental  Protection 
Agency,  Hazardous  Material 
Response  for  First  Responders.  A 
40-hour  course  ending  in  September 
1989. 
Reference:  Utah  Program  Statement 
section  II.D  *lx)w-Level  Radioactive 
Waste  Management"  section  IV 
"Staffing,  Supervision,  and  Equipment 
for  a  Low-Level  Waste  Program."  and 
Appendix  E. 

Administration 

27.  Coverage.  Amendments,  Reciprocity 

The  proposed  amendment  to  the  Utah 
agreement  provides  for  the  assumption 
of  regulatory  authority  over  land 
disposal  of  source,  byproduct  and 
special  nuclear  material  received  from 
other  persons. 

Reference:  Proposed  Amendment  to 
Agreement  section  L 

IIL  Staff  CoDcluioa 

Section  274d  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  states: 

The  Commission  shall  enter  into  an 
agreement  under  subsection  b  of  this  section 
with  any  State  if — 

(1)  The  Governor  of  that  State  certifies  that 
the  State  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
public  health  and  safety  with  respect  to  the 
materials  within  the  State  covered  by  the 
proposed  agreement,  and  tiiat  the  State 
desires  to  assume  regulatory  responsibility 
for  such  materials;  and 

(2)  the  CoRunission  finds  that  the  State 
program  is  in  accordance  with  the 
requirements  of  subsection  o.  and  in  all  other 
respects  compatible  with  the  Commission's 
program  for  the  regulation  of  such  materials, 
and  that  the  State  program  is  adequate  to 
protect  the  pubhc  health  and  safety  with 
respect  to  the  materials  covered  by  the 
proposed  agreement. 

The  staff  has  concluded  that  the  State 
of  Utah  meets  the  requirements  of 
section  274  of  the  Act.  The  State's 
statutes,  regulations,  personnel, 
licensing,  inspection  and  administrative 
procedures  are  compatible  with  those  of 
the  Commission  and  adequate  to  protect 
the  public  health  and  safety  with  respect 
to  the  materials  covered  by  the 
proposed  amendment  to  the  Utah 
agreement  Since  the  State  is  not  seeking 


authority  over  uranium  milling  activities, 
subsection  O.  is  not  applicable  to  the 
proposed  amendment  to  the  Utah 
amended  agreement 

Dated  at  Rockvllle.  Maryland,  this  7th  day 
of  November  1988. 

For  the  U.S.  Nuclear  Regulatory 

Commission. 

Cariton  Kammerer, 

Director,  State,  Local  and  Indian  Tribe 

Programs,  Offlce  of  Governmental  and  Public 

Affairs. 

Appendix  A 

AmendmeDt  to  Agreement  Between  the 
United  States  Nuclear  Regulatory 
Commisaion  and  the  State  of  Utah  for 
Discontinuance  of  Certain  CommiaakKi 
Regulatory  Authority  and  Responalbility 
Within  the  SUte  Pursuant  to  Section  274  of 
the  Atomic  Energy  Act  of  1954.  as  Amended 

Whereas,  the  United  States  Nuclear 
Regulatory  Commission  (hereinafter  referred 
to  as  the  Commission)  entered  into  an 
Agreement  (hereinafter  referred  to  as  the 
Agreement  of  March  29, 1984)  with  the  State 
of  Utah  under  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (hereinafter 
referred  to  as  the  Act),  which  Agreement 
became  effective  on  April  1, 1984,  and 
provided  for  discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the  State 
under  Chapters  8, 7,  and  8  and  Section  161  of 
the  Act  ¥n\h  respect  to  byproduct  materials 
as  defined  in  section  lle.(l)  of  the  Act,  source 
materials,  and  special  nuclear  materials  in 
quantities  not  sufficient  to  form  a  critical 
mass;  and 

Whereas,  the  Governor  of  the  State  of  Utah 
is  authorized  under  Utah  Code  Annotated  28- 
1-29  to  enter  into  this  amendment  to  the 
Agreement  of  March  29, 1984,  between  the 
Commission  and  the  State  of  Utah:  and 

Whereas,  The  Governor  of  the  State  of 
Utah  has  requested  this  amendment  in 
accordance  with  section  274  of  the  Act  by 
certifying  on  (date  to  t>e  inserted)  that  the 
State  of  Utah  has  a  program  for  the  control  of 
radiation  hazards  adequate  to  protect  the 
public  health  and  safety  with  respect  to  the 
land  disposal  within  the  State  of  source, 
byproduct  and  special  nuclear  material 
received  from  other  persons  and  that  the 
State  desires  to  assume  regulatory 
responsibility  for  such  materials;  and 

Whereas,  The  Commission  found  on  (date 
to  be  inserted),  that  the  program  for 
regulation  of  materials  covered  by  the 
amendment  is  in  accordance  with  the 
requirements  of  the  Act  and  in  all  other 
respects  compatible  with  the  Commission's 
program  for  the  regulation  of  such  materials 
and  is  adequate  to  protect  pubUc  health  and 
safety;  and 

Whereas,  The  State  and  the  Commission 
recognize  the  desirability  and  importance  of 
cooperation  l>etween  the  Commission  and  &e 
State  in  the  formulation  of  standards  for 
protection  against  hazards  of  radiation  and  in 
assuring  that  the  State  and  Commisaion 
programs  for  protection  against  hazards  of 
radiation  will  be  coordinated  and  compatible; 
and 


Whereas,  this  amendment  to  the 
Agreement  of  March  28,  M88,  to  entered  into 
pursuant  to  the  provisioaa  ef  tka  Atomic 
Energy  Act  of  1851  aa  amtaimL 

Now,  therefore,  it  to  hereby  agreed 
between  the  Commiaeioa  and  the  Govemsr 
of  the  Sute,  acting  on  behalf  of  the  Stata.  as 
follows: 

Section  1.  Article  I  of  the  Agreement  of 
March  29. 1984,  is  amended  tiy  deleting  "and" 
at  the  end  of  paragraph  B.,  by  adding  ";Bnd.*' 
after  the  words  "critical  mass"  in  paragraph 
C  and  by  inserting  the  following  new 
paragraph  immediately  after  paragraph  C: 

D.  The  land  disposal  of  source,  byproduct 
and  special  nuclear  material  received  from 
other  persons. 

Section  2.  Article  U  of  the  Agnement  of 
March  29, 1984,  is  amended  by  deleting 
paragraph  E.  and  by  redesignating  paragraph 
F.  as  paragraph  E. 

This  amendment  shall  become  effective  on 
(date  to  t>e  inserted),  and  ahall  remain  in 
e^ect  unless  and  until  such  time  as  it  to 
terminated  pursuant  to  Article  VUl  of  tlie 
Agreement  of  March  29, 1984. 

Dons  at  Salt  I^ke  City.  Utah,  in  triplicate. 
this day  of .  1968. 

F(v  the  United  States  Nuclear  Regulatory 
Commission. 
Kenneth  M.  Carr, 
Chairman 

For  the  State  of  Utah, 

Norman  H.  Bangerter, 
Governor 

[FR  Doc  89-2695  Filed  11-14-89;  8:45  am) 

■NJJNO  COOC  TSM-et-H 


[Docket  Na  50-247] 

Consolidated  Edtoon  Ca  of  N«w  York, 
Inc.  Indian  Point  Nudoar  GonoraHnf 
Unit  No.  2;  EnvironnMntal  Asseaamont 
and  Rmflng  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
26  issued  to  Consolidated  Edison 
Company  of  New  York,  Ina  (the 
licensee),  for  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  2, 
located  in  Westchester  County,  New 
York. 

Environmental  Assessment 

Identificaton  of  Proposed  Action:  This 
Environmental  Assessment  is  written  in 
connection  with  the  proposed  core 
power  level  increase  for  the  Indian  Point 
Nuclear  Generating  Unit  No.  2  in 
response  to  the  licensee's  application  for 
a  hcence  amendment  dated  September 
30. 1988.  as  supplemented  January  10, 
March  30,  and  April  14. 1989.  The 
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proposed  action  would  increase  the 
rated  core  power  level  for  Indian  Point 
Unit  2  from  the  current  level  of  2758 
Megawatts-thermal  (MWt)  to  3071.4 
MWt.  and  upgrade  the  Nuclear  Steam 
Supply  System  (NSSS)  thermal  power 
from  the  current  level  of  2770  MWt  to 
3083.4  MWt.  This  increase  would 
represent  an  increase  of  approximately 
11.3  percent  over  the  current  rated  core 
power  and  NSSS  thermal  power. 

The  Need  for  the  Proposed  Action: 
The  proposed  action  would  increase  the 
electrical  output  by  approximately  115 
Megawatts-electrical  (MWe)  and  thus 
provide  additional  electrical  power  to 
the  grid  which  services  the  commercial 
and  domestic  areas  in  the  State  of  New 
York. 

Environmental  Impacts  of  the 
Proposed  Action:  A  slight  change  in 
enviroirniental  impact  can  be  expected 
for  the  proposed  increase  in  power.  The 
proposed  core  uprating  is  projected  to 
increase  the  rejected  heat  by 
approximately  11.3  percent  However, 
the  NRC-approved  Final  Environmental 
Statement  (FES)  related  to  operation  of 
Indian  Point  Nuclear  Generating  Plant 
Unit  No.  2.  September  1972,  [Volume  I. 
page  I-l.  section  I.)  has  already 
addressed  plant  operation  up  to  a 
stretch  NSSS  power  rating  of  3228  MWt 
(core  power  level  of  3216  MWt).  Thus, 
the  approximately  11.3  percent  increase 
in  rejected  heat  has  already  been 
evaluated  and  determined  to  not 
significantly  impact  on  the  quality  of  the 
human  environment.  Also,  the  proposed 
increase  in  the  NSSS  power  involves  no 
significant  change  in  types  or  significant 
increase  in  the  amount  of  any  effluents 
that  may  be  released  offsite  which  have 
not  already  been  evaluated  and 
approved  in  the  FES  for  a  NSSS  power 
rating  of  3228  MWt.  Similarly,  as 
enveloped  by  the  FES,  there  would  be 
no  significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

Alternatives  to  the  Proposed  Action: 
The  principal  alternative  to  the 
proposed  action  would  be  to  deny  the 
requested  amendment.  This  alternative 
would  be  in  contradiction  to  the  fact 
that  the  NRC-approved  FES  has  already 
addressed  operation  up  to  a  NSSS 
stretch  power  rating  of  3228  MWt. 

Alternative  Use  of  Reosurces:  This 
action  does  not  involve  the  use  of  any 
resources  not  considered  previously  in 
the  FES  for  Indian  Point  Nuclear 
Generating  Unit  No.  2. 

Agencies  and  Persons  Consulted:  The 
NRG  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 
Based  upon  the  foregoing  environmental 
assessment  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment  dated 
September  30, 1988,  as  supplemented  January 
10,  March  3a  and  April  14, 1989.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street  NW^ 
Washington.  DC  and  at  the  White  Plains 
Public  Library,  100  Martine  Avenue,  White 
Plains,  New  York  10610. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Conunission. 
Robert  A.  Capn. 

Director,  Project  Directorate  l-l.  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  89-28484  Filed  12-5-89;  8:45  am) 
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(Docktt  No.  50-245] 

Northeast  Nuclear  Energy  Co.; 
Environmental  Assessment  and 
Finding  of  No  Signtficant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
21  issued  to  Northeast  Nuclear  Energy 
Compeiny  (the  licensee),  for  operation  of 
Millstone  Nuclear  Power  Station,  Unit 
No.  1,  located  in  New  London  County, 
Coimecticut. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  amendment  would  revise 
reactor  protection  system  (RPS)  trip 
level  settings  as  specified  in  Section  2  of 
the  Technical  Specifications  (TS). 
Specifically,  (1)  the  turbine  stop  valve 
closure  scram  bypass  setpoint  would  be 
changed  from  45%  of  rated  power  as 
measured  by  the  turbine  first  stage 
pressure  to  50%  of  rated  reactor  thermal 
powen  (2)  the  tiu-bine  control  valve  fast 
closure  scram  bypass  setpoint  would  be 
changed  from  301  MWe  to  50%  of  rated 
reactor  thermal  power;  and  (3)  the 
average  power  range  monitor  (APRM) 
flux  scram  trip  setting  would  be  changed 
from  an  initial  generator  power  greater 
than  307  MWe  to  50%  of  rated  reactor 
thermal  power. 

The  proposed  amendment  was 
requested  by  the  licensee  in  a  letter 
dated  August  17. 1987. 


The  Need  for  the  Proposed  Action: 
The  proposed  changes  to  the  TS  are 
needed  to  help  minimize  spurious 
scrams  that  occur  more  frequently  at 
low  power  and  to  have  consistency  in 
the  basis  for  these  scram  setpoints. 

Environmental  Impacts  of  the 
Proposed  Action:  The  Commission  has 
completed  its  evaluation  of  the  proposed 
changes  to  the  TS.  The  Ucensee 
evaluated  the  proposed  setpoint  change 
to  50%  of  rated  thermal  power  using  that 
change  as  the  basis  for  the  evaluation  of 
bounding  transients.  The  justification  of 
the  change  in  the  scram  bypass  setpoint 
to  50%  power  is  dooimented  in  the 
General  Electric  Analysis  MDE-276- 
1285,  "Millstone  Nuclear  Power  Station. 
Unit  No.  1  Scram  Bypass  Setpoint 
Evaluation."  dated  December  1985.  The 
proposed  action  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed  in  that  they  are  bounded  by 
and  do  not  affect  the  current  design 
basis  accident  analyses.  The  proposed 
action  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  analyzed  in  that  there 
are  no  new  failure  modes  created  and 
any  changes  in  plant  response  are 
bounded  by  current  analyses.  In 
addition,  the  proposed  action  does  not 
involve  any  significant  reduction  in  a 
margin  of  safety  because  the  action  does 
not  impact  any  plant  safety  limits.  The 
proposed  changes  to  the  TS  would  not 
affect  plant  effluents  during  normal  or 
accident  conditions.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  involves  setpoints  of  the  RPS 
which  is  located  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  The 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impacts.  Therefore,  the 
Commission  concludes  that  the 
proposed  action  has  no  significant  non- 
radiological  environmental  impact. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Prior  Hearing  was  published  in  the 
Federal  Renter  on  March  31, 1988  (53 
FR  10451).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action: 
Since  the  Commission  concluded  that 
there  was  no  significant  environmental 
effects  that  would  result  from  the 
proposed  actioa  any  alternatives  with 
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equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  might 
result  in  additional  surplus  scrams  at 
low  power. 

Alternative  Use  of  Resources:  These 
actions  do  not  involve  the  use  of  any 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(FES)  for  Millstone  Nuclear  Power 
Station. 

Agencies  and  Persons  Consulted:  The 
staff  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  actions  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  amendment 
dated  August  17, 1987,  which  is  available  for 
public  inspection  at  the  Commission's  Pubhc 
Document  Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington.  DC  and  at  the 
Waterford  Public  Library,  49  Rope  Ferry 
Road,  Waterford,  Connecticut  06385. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 
fohn  F.  StoU. 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects — I/II,  Off  ice  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  89-28465  FUed  12-5-80;  6:45  am] 
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[Docket  No.  50-255] 

Consumers  Power  Co^  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
Provisional  Operating  License  No.  DPR- 
20,  issued  to  Consumers  Power 
Company  (the  licensee),  for  operation  of 
Palisades  Plant  located  in  Van  Buren 
County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption,  proposed  by  letter  dated 
August  25. 1989,  provide  partial  relief 
from  the  requirement  of  Paragraph 
III.D.2.[b)(ii)  to  leak  test  at  or  above  the 
calculated  design  basis  accident  peak 
containment  pressure  (Pa),  containment 
air  locks  which  were  opened  during  a 
period  when  containment  integrity  was 
not  required.  The  exemption  would 
permit  the  substitution  of  a  between-the- 


seals  leak  test  at  reduced  pressure  but 
not  less  than  10  psig  provided  that  no 
maintenance,  modification,  or  other 
activity  has  been  performed  which  could 
affect  the  sealing  capability  of  the  air 
locks. 

The  Need  for  the  Proposed  Action: 
Whenever  the  facility  it  in  cdd 
shutdown,  containment  integrity  is  not 
required.  If  during  this  time  an  air  lock 
door  is  opened,  an  overall  air  lock  test 
at  Pa  must  be  performed  prior  to  leaving 
the  cold  shutdown  condition  to  comply 
with  Paragraph  III.D.2.(b)(ii)  of 
Appendix  J  to  10  CFR  part  50.  The  air 
lock  door  designs  are  such  that  a  test  at 
Pa  of  the  entire  air  lock  can  be 
performed  only  with  structural  bracing 
(strongbacks)  installed  on  the  inner 
door.  These  strong! ocks  are  needed 
because  the  pressure  exerted  on  the 
inner  door  during  the  test  is  in  the 
reverse  direction  to  the  pressure  exerted 
during  accidents.  In  contrast  to  the 
requirements  of  the  referenced 
paragraph.  Paragraph  IIl.DJL(b)(iii)  of 
Appendix  ]  to  10  CFR  part  50  permits 
testing  of  containment  air  locks  that 
have  been  opened  during  periods  when 
containment  integrity  is  required  by  the 
technical  specifications  to  be  tested  by 
the  alternate  method  described  above. 

There  is  no  reason  to  expect  an  air 
lock  to  leak  excessively  merely  because 
a  door  was  opened  during  cold 
shutdown  or  refueling  vice  during  other 
operating  conditions,  provided  there  has 
been  no  maintenance,  modification,  or 
other  activity  that  could  affect  the  leak- 
tightness  or  sealing  capability  of  the  air 
lock.  The  alternate  testing  permitted  by 
the  proposed  exemption  will  prove  air 
lock  integrity  following  cold  shutdown 
or  refueling  in  the  same  maimer  that  the 
air  lock  is  proven  during  periods  when 
containment  integrity  is  required.  The 
proposed  exemption  is  required  to  allow 
the  licensee  to  conduct  the  alternate  air 
lock  testing  as  described  above. 

Environmental  Impacts  of  the 
Proposed  Action:  The  Commission  has 
evaluated  the  environmental  impact  of 
the  proposed  exemptions  and  has 
determined  that  the  probability  of 
accidents  has  not  been  increased  by  the 
proposed  alternative  testing,  and  that 
post-accident  radiological  releases 
would  not  be  greater  than  previously 
determined.  Further,  the  Commission 
has  determined  that  the  proposed 
exemption  does  not  affect  routine 
radiological  plant  effluents  or 
occupational  radiological  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential  non- 


radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental 
impacts.  Therefore,  the  CoDunission 
concludes  that  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action: 
Since  the  Commission  concluded  that 
the  environmental  effects  of  the 
proposed  action  are  not  significant  any 
alternative  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impact  attributable  to  this  facility  and 
would  result  in  a  larger  expenditiu^  of 
licensee  resources  to  comply  with  the 
Commission's  regulations. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  use  of  resources 
not  previously  considered  in  the  Final 
Environmental  Statement  related  to 
operation  of  the  Palisades  Plant  dated 
February  1978. 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemptioiL 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  August  25, 1989,  which  is  available  for 
public  inspection  at  the  Conunission't  Putilic 
Document  Room,  2120  L  Street  NW, 
Washington,  DC  20555  and  at  the  Van  Zoeren 
Library,  Hope  College,  Holland.  Michigan 
49423. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  November  1989. 

For  the  Nuclear  Regulatory  Commission. 
Jolm  O.  Tlioma. 

Acting  Director  Project  Directorate  II I-l, 
Division  of  Reactor  Projects— III.  IV,  V» 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc  89-28466  Filed  12-5-89;  8.-4S  amj 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Human 
Factors;  Revision 

The  Federal  Register  notice  published 
Tuesday,  November  28, 1989  (54  FR 

48957)  announcing  ACRS  Subcommittee 
on  Human  Factors  scheduled  for 
December  6, 1989  has  been  rescheduled 
for  December  12, 1989,  Room  P-110,  7920 
Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday,  December  12.  198^—1  p.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss:  (1] 
Proposed  changes  to  10  CFR  55. 
Operator  Licenses,  (2)  a  letter  from  R. 
Stater  [pubhc)  to  R.  Fraley,  ACRS 
concerning  operator  training 
deficiencies,  and  (3)  access 
authorization  rule. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conourence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initied  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed  or  whether  the  meeting 
has  been  cancelled  or  rescheduled  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  cognizant  ACRS  staff  member, 
Mr.  Herman  Alderman  (telephone  301/ 
492-7750)  between  7:30  a.m.  and  4:15 
p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 


Dated:  November  29, 1989. 
Gary  R.  Quittachreiber, 
Chief,  Project  Review  Branch  No.  2. 
[FR  Doc.  89-28462  Filed  12-6-89;  8:45  am] 
BlUJNa  COOE  Tsao-oi-n 


[Docket  No.  40-2061-ML;  ASLBP  Na  83- 
495-01-ML] 

Kerr-McGee  Ctiemical  Corp.  (West 
Chicago  Rare  Earttis  Facility);  Hearing 

November  29, 1989. 

Befors  Administrative  Judges  John  H  Fry* 
III,  Chairman  Dr.  James  H.  Carpenter;  Dr. 
Jerry  R.  Kline 

Please  take  notice  that  a  hearing  in 
the  matter  will  take  place  on  December 
14  and  15  at  the  following  locations: 
December  14:  Courtroom  1669.  US 

District  Court  219  South  Dearborn 

Street.  Chicago,  IL 
December  15:  Courtroom  2781.  US  Court 

of  Appeals,  219  South  Dearborn 

Street.  Chicago.  IL 

Each  day's  session  will  commence  at 
9:00  am  and  adjourn  at  5KX)  pm. 

For  the  Atomic  Safety  and  Licensing  Board, 
lotm  H  Frye  m. 

Chairman,  Administrative  fudge. 
[FR  Doc.  89-28483  Filed  12-5-89;  8:45  amj 
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OFFICE  OF  PERSONNEL 
IMANAGEIMENT 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A.  B. 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VL 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT 

Leesa  Martin.  (202)  632-0728. 
SUPPLEMENTARY  INFORMATION:  The 

Of^ce  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
part  213  on  October  31. 1989  (54  FR 
43507).  Individual  authorities 
established  or  revoked  under  Schedule 
A,  B,  or  C  between  October  1. 1989.  and 
October  31, 1989.  appear  in  a  listing 
below.  Futau«  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 


will  be  published  as  of  Jime  30  of  each 
year. 

Schedule  A 

The  following  exceptions  were 

established: 

Federal  Housing  Finance  Board 

All  positions  in  the  Federal  Housing 
Finance  Board.  No  new  appointments 
may  be  made  under  this  authority  after 
December  31, 1992.  Effective  October  2, 
1989. 

Department  of  Veterans  Affairs,  Board 
of  Veterans '  Appeals 

Positions,  GS-15.  when  filled  by  a 
member  of  the  Board.  Except  as 
provided  by  section  201(d)  of  Public  Law 
100-687,  appointment  under  this 
authority  shall  be  for  a  term  of  9  years, 
and  may  be  renewed.  Effective  October 
23. 1989. 

Schedule  C 

Administrative  Conference  of  the  U.S. 

One  Confidential  Assistant  to  the 
Chairman.  Effective  October  18. 1989. 

U.  S.  Arms  Control  and  Disarmament 
Agency 

One  Congressional  Affairs  Specialist 
to  the  Director,  Congressional  Affairs 
Office.  Effective  October  2. 1989. 

Department  of  Agriculture 

One  Congressional  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations.  Effective  October  10, 1989. 

One  Southwest  Area  Director,  to  the 
Deputy  Administrator.State  and  County 
Operations,  Agricultural  Stabilization 
and  Conservation  Service.  Effective 
October  12. 1989. 

One  Private  Secretary  to  the  Deputy 
Assistant  Secretary  for  Marketing  and 
Inspection  Services.  Effective  October 
12.1989. 

One  Confidential  Assistant  to  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service.  Effective  October  12, 
1989. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations.  Effective  October  13, 1989. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
October  26, 1989. 

One  Confidential  Assistant  to  the 
Administrator,  Food  and  Nutrition 
Service.  Effective  October  27. 1989. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations.  Effective  October  27. 1989. 

One  Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effective  October  27, 1989. 
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Commodity  Futures  Trading 
Commission 

One  Government  Affairs  Officer  to 
the  Chairman.  Effective  October  2. 1989. 

One  Economist  to  the  Chairman. 
Effective  October  20, 1989. 

Department  of  Commerce 

One  Director.  Office  of  Public  Affairs, 
to  the  Assistant  to  the  Secretary  for 
Economic  Development  Effective 
October  11. 1989. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Oceans  and  Atmosphere. 
Effective  October  20, 1989. 

One  Confidential  Assistant  to  the 
Director.  Office  of  External  Affairs. 
Effective  October  20, 1989. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Investigations.  Effective  October  20, 
1989. 

One  Special  Assistant  to  the  Assistant 
Administrator  for  Fisheries,  National 
Oceanic  and  Atmospheric 
Administration.  Effective  October  25, 
1989. 

Consumer  Product  Safety  Commission 

One  Staff  Assistant  to  the 
Commissioner.  Effective  October  27, 
1989. 

Department  of  Defense 

One  Private  Secretary  to  the  Assistant 
Secretary  of  Defense  (Special 
Operations/Low-Intensity  Conflict). 
Effective  October  10, 1989. 

One  Confidential  Assistant  to  the 
Special  Assistant  and  Deputy  Secretary. 
Effective  October  19, 1989. 

One  Personal  and  Confidential 
Assistant  to  the  Assistant  Secretary  of 
Defense  for  International  Security 
Policy.  Effective  October  19, 1989. 

Department  of  Energy 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Environment,  Safety  and 
Health.  Effective  October  19. 1989. 

One  Intergovernmental  Affairs 
Speciahst  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental  and 
Public  Liaison.  Effective  October  19. 
1989. 

One  Staff  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  for  Fossil 
Energy.  Effective  October  27, 1989. 

Department  of  Education 

One  Confidential  Assistant  to  the 
Director,  Private  Sector  Initiative  Staff. 
Effective  October  12. 1989. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Student 
Financial  Assistant  Programs.  Effective 
October  19, 1989. 


One  Confidential  Assistant  to  the 
Assistant  Secretary  for  the  Office  of 
Civil  Rights.  Effective  October  27, 1989. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  the  Office  of 
Civil  Rights.  Effective  October  27. 1989. 

Export-Import  Bank  of  the  United  States 

One  Special  Assistant  to  the  First 
Vice  President  and  Vice  Chairman. 
Effective  October  27. 1989. 

General  Senices  Administration 

One  Staff  Assistant  for  Special 
Projects  to  the  Acting  Administrator. 
Effective  October  2, 1989. 

One  Special  Assistant  to  the  Assistant 
to  the  Administrator  for  Child  Care  and 
Development  Programs.  Effective 
October  2, 1989. 

One  Confidential  Assistant  to  the 
Associate  Administrator  for  Public 
Affairs.  Effective  October  11, 1989. 

One  Staff  Assistant  to  the  Deputy 
Chief  of  Staff.  Effective  October  16, 
1989. 

One  Confidential  Assistant  to  the 
Regional  Administrator.  Region  2  (New 
York).  Effective  October  17. 1989. 

One  Confidential  Assistant  to  the 
Associate  Administrator  for 
Congressional  Affairs.  Effective  October 
23, 1989. 

Two  Legislative  Assistants  to  the 
Associate  Administrator  for 
Congressional  Affairs.  Effective  October 
23. 1989. 

One  Congressional  Relations  Officer 
to  the  Associate  Administrator  for 
Congressional  Affairs.  Effective  October 
23, 1989. 

One  Director  of  Legislation  to  the 
Associate  Administrator  for 
Congressional  Affairs.  Effective  October 
30. 1989. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Health.  Effective  October 
10, 1989. 

One  Confidential  Staff  Assistant  to 
the  Assistant  Secretary  for  Health. 
Effective  October  10, 1989. 

One  Special  Assistant  to  the 
Associate  Commissioner  Office  of 
Public  Affairs,  Social  Security 
Administration.  Effective  October  10. 
1989. 

One  Deputy  Director,  Office  of  Public 
Liaison,  to  the  Director.  Effective 
October  12, 1989. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for 
Intergovernmental  Affairs,  Boards  and 
Commissions.  Effective  October  17, 
1989. 

One  Special  Assistant  to  the  Deputy 
Commissioner  for  Programs,  Social 


Security  Administration.  Effective 
October  17, 1989. 

Department  of  Housing  and  Urban 
Development 

One  Sp>ecial  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  2, 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  of  Policy.  Development  and 
Research.  Effective  October  4, 1988. 

One  Staff  Assistant  to  the  Regional 
Administrator-Regional  Housing 
Commissioner,  Atlanta,  Georgia. 
Effective  October  4. 1989. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  20, 1989. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Director, 
Fish  and  Wildlife  Service.  Effective 
October  4. 1989. 

One  Special  Assistant  to  the  Director. 
National  Park  Service.  Effective  October 
6, 1989. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Territorial  and 
International  Affairs.  Effective  October 
10, 1989. 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  and  Director,  Office  of 
Public  Affairs.  Effective  October  11, 
1989. 

One  Staff  Assistant  to  the  Director, 
U.S.  Geological  Survey.  Effective 
October  19, 1989. 

One  Special  Assistant  to  the  Director. 
Bureau  of  Mines.  Effective  October  19. 
1989. 

One  Special  Assistant  to  the  Director, 
National  Park  Service.  Effective  October 
24. 1989. 

One  Special  Assistant  to  the  Director. 
Bureau  of  Mines.  Effective  October  26. 
1989. 

One  Staff  Assistant  to  the  Deputy 
Director,  External  Affairs.  Effective 
October  26, 1989. 

One  Staff  Assistant  to  the  Director. 
Bureau  of  Land  Management.  Effective 
October  27, 1989. 

U.S.  International  Trade  Commission 

One  Staff  Assistant  (Economics)  to 
the  Commissioner.  Effective  October  27, 
1989. 

Department  of  Justice 

One  Assistant  to  the  Attorney 
General  Effective  October  13. 1989. 

One  Staff  Assistant  to  the  Attorney 
General.  Effective  October  13. 1989. 

One  Special  Assistant  to  the  Assistant 
to  the  Attorney  General.  Effective 
October  20, 1989. 
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Department  of  Labor 

One  Special  Assistant  to  the  Assistant 
Secretary  Cor  Public  and 
In tergovemmentaT  Affairs.  Effective 
October  20, 1989. 

0ns  Staff  Assistant  to  the 
AdministratoE,  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
IfbettwOslobarZO;  1969. 

Ohs-AtiialHiito  the  Secretary's: 
Represmtativa.  Effective  Octobar  20, 
1989. 

One  Staff  Asaistant  to  tfaa  Assistaat 
Secretary  for  Policy.  Effective  October 
28, 1989. 

One  Staff  Asaistant  to  the  Assistant 
Secretary  (br  Employment  Standards. 
Effective  October  27, 1989. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Pansion  and  Welfare 
Benefits.  Effective  October  27. 1989. 

Office  of  Managament  and  Budget 

One  Secretary  (typing]  to  the 
Administrator,  OfBca  of  Information  and 
Rigulatory  ASfaiis.  Effective  October  10, 
1969. 

Office  of  Personnel  Management 

Oaa  Deputy  Director  of  Policy  to  the 
Director.  Effective  October  17, 1980. 

Pension  Benefit  Guaranty  Corporation 

One  Confidendal  Assistant  to  the. 
Executive  Director.  Effective  October  20, 
1989. 

Small  Busineeg  Adminiatration 

One  Assistant  to  the  Administrator 
for^blic  Conununications.  Effective 
October  2, 1989. 

One  Special  Assistant  to  the  Regional 
Adnhnistrator.  Effective  October  2, 1989. 

Ona  Director,  Private  Sector 
Initiatives,  to  the  Associate  Deputy 
Administrator  for  Special  Programs. 
Effective  October  2, 1989. 

One  Staff  Assistant  to  the  Assistant 
Administrator  for  Public 
Communications.  Effective  October  20. 
1989. 

Department  of  State 

One  Senior  Policy  Advisor  to  the 
Ambassador-at-Large  for  Refugee 
Affairs.  Effective  October  2. 1989. 

One  Staff  Assistant  to  the  Deputy 
Secretary.  Effective  October  10, 1989. 

One  Secretary  to  the  Assistant 
Secretary,  Bureau  of  Economic  and 
Business  Affairs.  Effective  October  10. 
1989. 

One  Special  Assistant  to  the  Assistant 
Secretary.  Bureau  of  Inter-American 
Affairs.  Effective  October  18, 1989. 

One  Special  Assistant  to  the  Assistant 
Secretary,  Bureau  of  East  Asian  and 
Pacific  Affairs.  Effective  October  IB, 
1989. 


Ona  Secretafy  \o  Ifae  U.S.  PsrmaBent 
RepraseotBtivs  to  the  Ocganication  of 
AiDericffli  States.  Bfibctive  October  18. 
1989. 

One  Secretary  (Stano)  to  the  Assistant 
Secretary.  Bwceau  of  E&at  Asian  and 
Pacific  Affairs.  Effective  October  IB, 
1989. 

United  States  live  Oxirt 

One  Secretary  (Confidential' 
Assistant)  to  the  judge.  Effective 
October  17. 198?. 

Department  ofHwisportation 

One  Special  Assistant  to  the  Director. 
Office  of  Public  and  Consumer  Affairs. 
National  Highway  Traffic  Safety 
Administratioo.  Effective  October  2, 
1989. 

One  IMrector  of  Intergovernmental 
Affairs  to  the  Administrator,  National 
Highway  Traffic  Safety  Administration. 
Effective  October  2. 1989. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  October  4. 1980. ' 

One  Special  Assistant  for  Policy  and 
International  Affairs.  Effective  October 
13, 1980. 

One  Director,  Office  of 
Intergovernmental  and  Industry  Affairs, 
to  the  Assistant  Secretary  for 
Governmental  Af&iits.  Effective  October 
25. 1989. 

United  States  Information  Agency 

One  Staff  Assistant  to  the  Director, 
Office  of  Private  Sector  Programs. 
Effective  October  10. 1989. 

One  Executive  Director,  Advisory 
Board  for  Radio  Broadcasting  to  Cuba, 
to  the  Chairmaa  of  the  Advisory  Board. 
Effective  October  la  1989. 

One  Public  Affairs  Assistant  to  the 
Director,  Voice  of  America.  Effective 
October  24. 1989. 

Authority:  S  U.S.C  3301.  3303:  E.0. 10555,  3 
CFR 1954-1958  Comp.,  P.  218. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Nawmaa. 
Director. 
[FR  Doc  89-28424  Filed  ^2^i•^»>  8:45  ain| 

aiUJNa  CODE  MM-OI-lfr 

Privacy  Act  of  1974;  New  Computer 
Matching  Program 

AOENCV:  Office  of  Personnel 
Management  (OPKf), 
action:  Notice  of  new  computer 
matching  program — OPM/Department 
of  Labor.  Office  of  Worker's 
Compensation  Programs  (OWCP). 

summary:  OPM  is  hereby  issuing  public 
notice  of  its-  intent  to  conduct  a 
computer  matching  program  with  tiie 


OWCP.  The  match  will  identi^ 
individuals  receiving  prohibited 
concurrent  benefits  under  the  Civil 
Service  Retirement  Act  (CSRA)  or  the 
Ffederal  Employees'  Retirement  System 
Act  (FER8A)  and  the  Federal 
Employees'  Compensation  Act  (FECA). 
Both  the  CSRA  and  FER5A.  o»one 
hand,  and  the  FECA,  on  the  other, 
prohibit  the  receipt  of  certain  concurrent 
payments  covering  the  same  period  of 
time.  The  match  will  involve  the  OPM 
system  of  records  published  as  OPM 
CENTRAL-1,  Cfaril  Service  Retirement 
and  Insurance  Records  (OPM/ 
CENTRAl^l)  (49  FR  36950.  September 
20. 1984)  and  the  Department  of  Labor 
system  of  records  published  as  E)OL/ 
ESA-13,  47  FR  134,  pp.  30382-30393,  July 
13, 1982.  as  amended  in  50  FR  25,  pp. 
5141-5145,  February  8, 1988.  The  purpose 
of  the  match  is  to  identify  and/or 
prevent  erroneous  payments  under  both 
the  CSRA,  raRSA  and  FECA. 

DATf:  The  data  exchange  will  begin  at  a 
date  mutually  agreed  upon  by  the 
OWCP  and  OPM  after  October  1, 1989. 
unless  comments  are  received  which 
will  result  in  a  contrary  determinatioiL 
Subsequent  matches  will  take  place 
semi-annually  on  a  recurring  basis  until 
one  of  the  parties  advises  the  other,  in 
writing,  of  its  intention  to  reevaluate, 
modify  and/or  terminal  the  agreement. 

ADDRESS:  Send  comments  to  Reginald 
M.  {ones,  )r.,  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management;  P.O.  Box  57; 
Washington.  DC  20044;  or  deliver  to 
OPM,  Room  4351, 1900  E  Street,  NW., 
Washington.  EMI 

FOR  FURTHER  MTORMATIOM  CONTACT: 
John  E.  Under*,  (202)  632-4682. 
SUPPlfMCMTARV  INFORMATIONe  The 

computer  matching  program  between 
OWCP  and  OPM  will  involve 
comparison  of  beneficiaries  under  the 
FECA  and  the  CSRA  and  FERSA.  The 
match  will  identify  beneficiaries 
receiving  payment  of  compensation  for 
wage  loss  or  death  under  the  FECA  and 
those  receiring  retirement  or  death 
benefits  under  die  CSRA  and  FERSA 
covering  the  same  period  of  time. 

The  concurrent  receipt  of  benefits 
under  the  FECA  based  on  wage  loss  and 
under  the  CSRA  and  FERSA  for 
retirement,  or  under  the  FECA.  CSRA  or 
FERSA  based  on  the  death  of  the 
Federal  employee  is  prohibited.  It  is  the 
responsibility  of  OPM  to  monitor 
retirement  annuity  and  survivor  benefits 
paid  under  the  CSRA  or  FERSA  to 
ensure  that  its  beneficiaries  are  not 
receiving  benefits  under  the  FECA 
which  are  prohibited  during  receifvt  of 
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benefits  under  the  CSRA  or  FERSA. 
Similarly,  it  is  the  responsibility  of  the 
OWCP  to  ensure  that  Federal  employees 
nr  dependents  of  deceased  Federal 
employees  receiving  benefits  under  the 
FECA  are  not  also  receiving  benefits 
under  the  CSRA  which  are  prohibited. 

By  comparing  the  information 
received  through  this  computer  matching 
program  on  a  recurring  basis,  the 
agencies  will  be  able  to  make  at  timely 
and  more  accurate  adjustment  in  the 
benefits  payable.  The  match  will 
prevent  overpayment,  fraud  and  abuse, 
thus  assuring  that  benefits  payments  are 
proper  under  the  appropriate  Act. 

Additional  information,  regarding  the 
matching  program,  including  the 
authority  for  the  program,  a  description 
of  the  matches,  the  personal  records  to 
be  matched,  the  dates  of  the  program, 
security  safeguards,  and  plans  for 
disposition  following  completion  of  the 
matches  are  provided  in  the  text  below. 
Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 

Matching  of  Records  Between  Office  of 
Workers'  Compensation  Programs  and 
Office  of  Personnel  Management 

A.  Authority:  The  Civil  Service 
Retirement  Act  (CSRA),  U.S.C.  8331,  et 
seq.;  the  Federal  Employees'  Retirement 
System  Act  (FERSA),  5  U.S.C.  8401,  et 
seq.;  and  the  Federal  Employees' 
Compensation  Act  (FECA),  5  U.S.C,  et 
seq. 

B.  Description  of  Computer  Matching 
Program:  The  OPM  pays  annuities  or 
survivor  benefits  to  individuals  who 
may  also  receive  benefits  under  the 
FECA.  It  is  the  responsibility  of  the  OPM 
as  the  administrator  of  the  CSRA  and 
FERSA  to  assure  that  such  benefit 
payments  are  proper  and  to  prevent 
fraud  and  abuse.  The  computer 
matching  program  is  an  efficient  and 
nonobtrusive  method  of  determining 
whether  these  individuals  are  receiving 
benefits  from  the  OWCP  and  the  OPM 
prohibited  by  the  FECA  and  the  CSRA 
and  FERSA.  The  OWCP  will  provide 
OPM  with  extracts  of  its  payment  files 
containing  data  (names,  social  security 
numbers,  dates  of  birth,  claim  numbers, 
payee  relationship  codes,  addresses,  zip 
codes,  and  payment  data)  needed  to 
identify  the  individual  and  determine  if 
he  or  she  is  receiving  benefits  from  both 
organizations  at  the  same  time.  OPM 
will  match  OWCFs  extract  of  its 
payment  files  against  its  payment 
records  for  the  same  dates  to  determine 
if  benefit  were  being  paid  on  the  same 
date  by  both  agencies.  OPM  will  provide 
OWCP  with  a  listing  of  valid  matches. 
Both  organizations  will  detect,  identify. 


and  follow-ap  on  payment  of  prohibited 
dual  benefits.  An  individual  identified 
as  receiving  prohibited  dual  benefits 
will  be  afforded  an  opportunity  to 
contest  the  findings  and  proposed 
actions  and  the  opportunity  to  elect  the 
benefits  he  or  she  wishes  to  receive.  The 
organization  responsible  for  initiating 
recovery  of  the  overpayment  of  benefits 
will  afford  the  individual  due  process 
before  any  payment  modifications  are 
made. 

C.  Personal  Records  to  be  Matched: 
The  OPM  system  of  records  published 
as  OPM  CENTRAL-1.  Civil  Service 
Retirement  and  Insurance  Records,  49 
FR  38950,  September  20, 1984.  which 
contains  payment  data  on  recipients  of 
CSRA  and  FERSA  benefits  disbursed  by 
OPM  will  be  matched  to  OWCP  records 
published  as  DOL/ESA-13, 47  FR  134, 
pp.  30382-30393,  July  12, 1982,  as 
amended  in  50  FR  25,  pp.  5141-5145, 
February  6, 1985,  which  contains  data 
pertinent  to  the  payment  of  Federal 
employees  and  their  dependents  under 
the  FECA. 

D.  Dates:  Data  exchemges  will  begin 
during  calendar  year  1989  at  a  mutually 
agreeable  time  and  will  be  repeated 
every  six  months,  until  one  of  the  parties 
to  the  agreement  advises  the  other  by 
written  request  to  terminate  or  modify 
the  agreement. 

E.  Privacy  Safeguards  and  Security: 
The  personal  privacy  of  the  individuals 
whose  names  are  included  in  the  tapes 
is  protected  by  strict  adherence  to  the 
provisions  of  the  Privacy  Act  of  1974 
and  OMB's  Guidance  Interpreting  the 
Provisions  of  Public  Law  100-503,  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (54  FR  25818). 
Security  safeguards  include  limiting 
access  only  to  the  files  agreed  to  and 
only  to  agency  personnel  having  a  "need 
to  know."  All  automated  records  will  be 
password  protected  and  the  data  listing 
will  be  locked  in  file  areas  after  normal 
duty  hours.  Records  matched  or  created 
by  the  match  will  be  stored  in  an  area 
that  is  physically  safe  from  access  by 
unauthorized  persons  during  duty  hours 
and  nonduty  hours  or  when  not  in  use. 

F.  Disposal  of  Records:  The  files  will 
remain  the  property  of  the  respective 
source  agencies  and  all  records 
including  those  not  containing  matches 
will  be  returned  to  the  source  agency  for 
destiTiction.  "Hits,"  the  records  relating 
to  matched  individuals,  will  be  disposed 
of  in  accordance  with  the  provisions  of 
the  Privacy  Act  and  the  Federal  Record 
Schedules  after  serving  their  purpose. 
The  data  obtained  from  the  hits  will  be 
entered  in  the  claims  file,  subject  to 


release  only  under  the  provisions  of  the 
Privacy  Act 

[FR  Doc  89-28425  Filed  12-^-89: 8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee; 
GeneraHied  System  of  Preferences 
(GSP):  Certain  Actions  Affecting  the 
1989  Annual  Review 

This  publication  provides  notice  thati 
(a)  ABB  Capacitores,  S.A.  has 
withdrawn  its  petition  (Case  Number 
89-31)  concerning  Harmonized  Tariff 
Schedule  item  8532.10.00;  and  (b)  that  a 
review  concerning  the  expropriation  of 
certain  U.S.-owned  properties  by  the 
Government  of  Peru  (Case  Number  00*- 
CP-89)  is  being  terminated  at  the 
request  of  the  petitioner.  American 
International  Group,  Inc.  These  cases 
were  being  considered  in  the  1989 
Annual  Review  of  the  GSP.  The  TPSC 
had  formally  initiated  the  review  of 
these  cases  in  a  notice  of  August  10, 
1989  (54  FR  32891).  The  GSP  is  provided 
for  in  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2461-2465). 
David  A  Weisa. 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  89-28452  Filed  12-5-89;  8:45  am] 
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PRESIDENTIAL  COMMISSION  ON 
CATASTROPHIC  NUCLEAR 
ACCIDENTS 

Meeting 

The  Presidential  Commission  on 
Catastrophic  Nuclear  Accidents, 
pursuant  to  its  authority  under 
Subsection  170  (1),  of  Public  Law  100- 
408,  the  Price-Anderson  Amendments 
Act  of  1988,  will  hold  a  meeting  on 
December  21. 1989,  from  10:00  a.m.-5:00 
p.m.,  at  the  Quality  Hotel  Capitol  Hill, 
415  New  Jersey  Ave.  NW..  Washington. 
DC  20001.  The  Conunission  was  created 
to  conduct  a  comprehensive  study  of 
appropriate  means  of  fully 
compensating  victims  of  a  catastrophic 
nuclear  accident  cmd  to  submit  a  final 
report  to  Congress  no  later  than  August 
20,1990. 

At  this  meeting,  Harold  Peterson  and 
Shlomo  S.  Yaniv,  individual  technical 
experts  from  the  Nuclear  Regulatory 
Commission,  will  discuss  the 
assessment  of  health  effects  of  ionizing 
radiation.  There  may  be  additional 
speakers.  Hie  Commission  will  also 
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conduct  wocking  sessions  to  begin  work 
on  its  report  to  Congress. 

The  public  is  pennitted  to  attend  this 
meeting,  and  there  will  be  time  during 
the  session  for  brief  statements. 
Traascriptft  or  minutes  of  the  meeting 
will  be  available  at  the  Commission 
omce.  600  E  %.  SW.,  Room  66a 

For  further  information,  contact 
Jerome  Saltzman  at  600  E  St.,  NW.. 
Room  sea  Washington,  DC  20004,  (202) 
272-WB5.  Members  of  the  public 
planninf  to  attend  the  Commission 
meeting  should  contact  Mr.  Saltzman  at 
(202]  272-5695  at  least  two  days  before 
the  meeting  date. 

Dated:  December  1. 1969. 
lerooM  Saltaanan. 

Executive  Director,  Preeidential  Commisawn 

on  Catastrophic  Nuclear  Accidenta. 

[FR  Doc.  88-^8511  Filed  1^-5-88;  8:46  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  50e-tl 

Zoteh,  \ncA  Ofder  of  Sutpenakm  of 
Trading 

November  30, 198a 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  ia  a 
lack  of  adequate  current  information 
concerning  the  securities  of  Zotek.  Inc. 
and  that  questions  have  been  raised 
about  the  adequacy  and  accuracy  of 
publicly  disseminated  information 
concerning,  among  other  things,  Zotek's 
assets  and  equity,  the  identity  and 
background  o£ilB  ofGcers  and  afTiliates, 
and  other  matters.  Specifically, 
questions  have  been  raised  concerning 
an  alleged  merger  between  Zotek.  Inc. 
and  L'il  Partners,  Inc.  the  scope  of 
operations  of  L'il  Partners  and  the 
identity  of  persons  in  control  of  both 
companies.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  in  the  Securities  of 
Zotek. 

Therefore,  it  is  ordered,  pursuant  to 
section  12{k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  seauities 
of  Zotek,  over-the-counter  or  otherwise, 
is  suspended  for  the  period  from  12KX) 
p.m.  (EST)  on  November  30. 1989 
through  11:59  a.m.  (EST)  on  December  9. 
1960. 

By  the  CommiMion. 
lonalhao  G.  Katx. 
Secretary. 

[FR  Doc.  89-20484  Fllfld  1Z-S-a9;  8i4S  ami 
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SMALL  BUSINESS  AOMMUSTRATION 

Reporting  antf  Recordkeeping 
Requirements  Under  OMB  Review 

ACnoNc  Notice  of  reporting 
requirements  submitted  for  review. 

•UMMNRv:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OKffl  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
January  5. 1990.  If  you  intend  to 
comment  but  cannot  prepare  comments 
properly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies;  Request  for  clearance  (S.P. 
83),  supporting  statement  and  other 
documents  submitted  to  OKffi  for  review 
may  be  obtained  bom.  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOn  FURTNCR  INFORMATION  CONTACT 
Agency  clearance  officer  William  Cline. 
Small  Business  Administration,  1441  L 
Street  NW.,  Room  200.  Washington, 
DC  20418,  Telephone:  (202)  653-8538. 
OMB  Reviewer  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
New  Executive  Office  Building. 
Washington,  DC  20508,  Telephone: 
(202)  395-7340. 
Title:  SBDC  Quarterly  and  Financial 

Report. 
Form  Nos.:  N/A. 
Frequency:  Quarterly. 
Description  of  reapoadents:  SBDC 

Directors. 
Annual  ELeaponaes:  216. 
Annual  Burden  Hours:  14,25& 
Title:  Small  Btisiness  Development 
Centers,  Onsite  Eleview  and 
Recordkeeping  Requirements. 
Form  Nos.:  1406. 

Deacription  of  raapondeats:  SBDC's. 
Annual  Reaponaea:  27. 
Annual  Burden:  3,768. 
WilUam  CliiMt 

Chief,  Admintstrative  Information  Branch. 
[FR  Doc  8e>28608  Filed  12-5-6ft  8:46  am] 

MLUNOCOM  M1S-4MI 

Assistance  to  individuals  or 
Enterprises  EHglbie  Under  the 
Women's  Business  Ownersblp  Act  of 
1988 

The  ftogram  Announcement  No. 
OWBO-e(M)02  is  intended  to  assist 


SBA'»  Office  of  Women's  Business 
Ownership  in  providing  Financial, 
Management  and  Marketing  Assistance 
to  individuals  and  enterprises  eligible 
for  asaistance  under  HR  5060  or  the 
"Women's  Business  Ownership  Act  of 
1988."  Eligible  Client(s)  include  women 
starting  their  own  business,  expanding 
their  existing  businesses  and  those  who 
are  economically /socially 
disadvantaged.  Applicant  must  be  an 
estabUshed  private  business  and/or 
oi-ganization  either  for  profit  or  non 
profit  Organizations  submitting 
applications/proposals  must  be  able  to 
furnish  at  least  50%  of  the  required 
services  in-house  and  are  allowed  to  use 
outside  consultants  for  the  remaining 
50%.  The  geographic  area(s)  of  concerns 
is  unlimited.  However.  Applicant  must 
establish  an  office  (if  nonexistent) 
within  the  geographic  area  proposed 
and  absorb  the  expense  of  the  new 
office  with  the  applicant's  matching 
funds.  A  written  commitment(&)  of  cash 
contributions  fi'om  private  sector 
source(s)  must  be  obtained  by  the 
recipient  after  application  has  been 
approved,  but  prior  to  the  disbursement 
of  Federal  funds.  Matching  funds  must 
be  solely  in  the  form  of  cash  equal  to  the 
amount  of  the  Federal  share,  may  not 
contain  contributions  of  a  in-kind  or 
indirect  nature,  and  may  not  come  from 
a  governmental  (Federal.  State,  or  Local) 
source.  No  partial  applicants  will  be 
accepted  for  consideration.  Recipients 
conducting  current  FY'89  projects  under 
the  Women's  Business  Ownership  Act 
may  submit  proposals- for  additional 
funding.  Applicants  must  submit  their 
application/proposal  on  or  before  12 
January  1990.  at  4:00  p.m.,  local  time,  at 
the  SBA  Office  specified  in  the  program 
announcement  For  further  information 
Contact  Lindsey  Johnson.  Bill  Truitt  at 
202/653-8000,  or  Sally  Murrell  at  202/ 
653-7744.  or  write  SBA.  Office  of 
Procurement  and  Gisants  Management 
1441 L  Street  NW.,  Room  22a 
Washington.  DC  2041d.  Attention:  Sally 
Murrell,  Agreement  Officer. 
)oaM«as. 

Assistant  Administrator  for  Administrator. 
[FR  Doc.  86-28408  Filed  12-^-89:  8:45  am| 


[License  Na  06/06-0299] 

First  City,  Texas  Ventures,  hie, 
issuance  of  e  gme»  Buelneee 
investment  Company  License 

On  Jime  7, 1988  a  notice  was 
published  in  the  Federal  Register  (54  FR 
24460)  stating  tiiat  an  application  has 
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been  filed  l«v  First  City,  Texas  Ventures, 
Inc.  with  tt?f  So.i*!!  Business 
Adminfstration  (SBA),  pursuant  to 
1 107.102  of  the  Regulations  governing 
small  bpsinees  investment  coaipanies 
(13  CFR  107.102  (1989)).  for  a  license  to 
operate  as  s  sbuiU  business  investment 
company. 

Interested  parties  were  given  uatil 
close  of  business  Thursday,  July  6. 1989 
to  submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that  pursuant 
to  secticn  301(c)  of  the  Small  Business 
Investment  Act  of  1968,  as  amended, 
after  having  oonaidered  the  application 
and  all  other  pertinent  information.  SBA 
issued  Liccase  No.  06/06-0290  on 
October  25, 1980,  to  First  City,  Texas 
Ventures,  Inc.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  FfederaJ  Domestic  Asaistance 
Prognn  Na  59.011.  Small  Bu8inea» 
Investment  Compaflie«] 

Dated-  November  28. 198». 
Robert  G.  Uneberry, 

Deputy  Associate  Administrator  for 

Investment 

[FR  Doc.  89-28407  Filed  12-5-89:  8:45  am] 
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DEPARTMENT  OF  STATE 
(CM-8/1330] 

Secretary  of  State  s  Aavt«ory 
Committee  on  Private  international 
Law,  Study  Group  on  International 
Trade  Docomenlation:  Mteettng 

The  Study  Group  on  International 
Trade  Documentation  will  hold  its  third 
meeting  at  9:30  a.m.  on  Tuesday, 
December  19, 1988  in  New  Yoik  City  at 
Brooklyn  Law  School  at  250  Joralemon 
Street  Brooklyn.  New  York  in  the 
Annex  Board  Room.  The  Study  Group 
carries  out  its  functicms  as  part  of  the 
Secretary  of  State's  Advisory  C(Hnniittee 
on  Private  International  Law. 

The  purpose  of  the  meeting  is  to 
review  possible  United  States  positions 
in  connection  with  a  project  by  the 
United  Nations  Commission  on 
International  Trade  Law  (UNCTTRAL)  to 
develop  a  model  national  law  on  letters 
of  credit  and  international  bank 
guarantees.  The  proposed  model 
national  law  will  be  the  subject  of  a 
meeting  of  the  UNCITRAL  Working 
Group  on  Intemational  Contract 
Practices  in  January  1990. 

The  study  groap  may  also  review  the 
possible  relationship  between  the 
UNCITRAL  iwt^ct  and  three  other  law 
unification  projects:  The  International 
Chamber  of  Commerce  (ICQ  draft  rules 
on  intemational  bank  guarantees,  ICC 


consideration  of  possible  revision  of 
Pub.  No.  400,  Uniform  Customs  and 
Practice  for  Documentary  Credits,  and 
the  American  Law  Institute-Uniform 
Law  Commissioners  Permanent 
Editorial  Board  decision  to  consider 
possible  revision  of  Uiiifonn 
Commercial  Code  Article  5. 

Information  on  the  UNCITRAL  project 
is  available  in  several  Reports  prepared 
by  the  Secretariat  on  Stand-By  Letters  of 
Credit  and  Bank  Guarantees — United 
Nations  Docs.  A/CN.9/301,  March  tl. 
1988;  A/CN.9/WG.U/WP.63.  September 
16, 1988;  A/CN.9/316,  December  12, 
1988,  and  A/CN.9/WG  n/WP.85,  Nov. 
13, 1989.  For  additional  information  or 
for  copies  of  the  Reports  contact  Harold 
S.  Burman  of  the  Office  of  the  Legal 
Adviser,  L/PIL.  Room  402,  2100  "K" 
Street  NW.,  Washington  DC  20037-7180. 
or  by  FAX  at  (202)  632-5283  or  by  calling 
direct  to  (202)  653-9852. 

Membws  of  the  general  public  may 
attend  the  meeting  up  to  the  capacity  of 
the  meeting  room.  As  access  to  the 
meeting  room  is  controlled,  the  office 
indicated  above  should  be  notified  not 
later  than  Friday,  December  15, 1989  of 
the  name,  affiliation,  address  and  phone 
number  of  persons  wishing  to  attend. 
Peter  H.  Pfund. 

Assistant  Legal  Adviser  for  Private 
Intemational  Law  and  Vice-Chairman, 
Secretary  of  State 's  Advisory  Committee  on 
Private  Intemational  Law. 
[FR  Doc.  89-28429  Filed  12-5-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  89-100] 

Lx>wer  Mississippi  Rtver  Waterway 
Safety  Advisory  Commtttee  Mectino 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-403;  5  U.SXL  App.  I)  notice  is 
hereby  given  (rf  a  meeting  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  The  meeting  will 
be  held  on  Tuesday,  January  9, 1900.  in 
the  29th  Floor  Boardroom  of  the  World 
Trade  Center,  2  Canal  Street  New 
Orleans,  Louisiana  at  9:00  ajn.  The 
agenda  for  the  meeting  consists  of  the 
following  items: 

1.  Call  to  Order. 

2.  Minutes  of  the  17  October  198a 
meeting. 

3.  Report  from  the  Aids  to  Navigaticm 
Sobcommittee. 

4.  New  Business. 

5.  Adjournment. 


The  purpose  of  dtis  Advisory 
Committee  is  to  provide  consultation 
and  advice  to  the  Commander,  ES^th 
Coast  Guard  District  on  all  areas  of 
maritime  safety  affecting  this  waterway. 

The  meeting  is  open  to  the  imbHa 
Members  of  the  pubHc  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  G.  A.  Bird, 
USCG.  Executive  Secretary.  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee,  c/o  Commander 
Eighth  Coast  Guard  District  (oan)  Room 
1209,  Hale  Boggs  Federal  Buildiitg.  501 
Magazine  Street  New  Orieans,  LA 
70130-3398,  telephone  number  (504)  589- 
3074. 

Dated:  Novetaber  22. 19SB. 
W  J.  Madia. 

Rear  Admiral,  US.  Coast  Guard,  Comaionder, 

Eighth  Coast  Guard  District 

[FR  Doc  89-28460  Fileii  \t-&-te:  &45  mi| 


Federal  Higfmay  Administration 

Envtronmentai  Impact  Statement 
Hennepin  County,  HN 

AQENCT:  Federal  Highway 
AdministraHon  (FHWA),  DOT. 

action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environment^  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Hennepin  County,  Minnesota. 
FOR  FURTHER  INFORMATION  CONTACT 

Stephen  Bahler,  Area  Engineer,  Federal 

Highway  Administration,  Suite  490, 

Metro  Square  Building.  St  Paul 

Minnesota.  55101,  Telephone:  (612)  290- 

3259. 

Steve  Hay,  Project  Manager.  Minnesota 

Department  of  Transportation.  2055 

North  Lilac  Drive,  Golden  Valley. 

Minnesota  55422,  Telephone:  (612) 

59^-8535. 
SUPPLBMENTARV  MFORMATKMC  The 

FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation  (Mn/DOT).  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  improve  Trunk 
Highway  101  in  the  vicinity  of  the  Grays 
Bay  Causeway  in  Hennepin  County. 
Minnesota.  The  length  of  the  proposed 
project  is  approximately  0.75  miles. 

"The  proposed  improvements  to  the 
corridor  include  replacing  the  existing 
Grays  Bay  Bridge,  fiattening  two  sharp 
curves,  and  the  construction  of  a  boat 
launching  facility.  Alternatives  under 
consideration  include  (1)  taking  no 
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action:  (2)  using  an  alternate  channel 
crossing  location;  and  (3]  minor 
variations  in  roadway  alignment 

A  Scoping  Document  describing  the 
proposed  action  and  soliciting 
comments  has  been  prepared  and  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
Interest  in  this  proposal.  A  public 
informational  meeting  was  held  in  April 
1989  and  a  scoping  meeting  was  held  on 
November  8, 1989.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  ail  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205,  Highway  Planning  and 
Conatniction.  The  regulations  implementing 
executive  order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  22, 1989. 
AlanFrieaen, 

District  Engineer,  SL  Paul,  Minnesota. 
[PR  Doc.  89-28497  Filed  12-5-89;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  November  29, 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmi88ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue  N\V..  Washington,  DC  20220. 

Internal  Revenue  Service 

0MB  Number:  New. 
Form  Number:  None. 
Type  of  Review:  New  collection. 


TiUe:  IRS  Customer  Needs  Survey. 
Description:  The  data  collected  will 
be  used  to  evaluate  the  types  of  services 
that  the  IRS  now  provides  to  taxpayers, 
the  delivery  systems  for  these  services, 
and  ways  to  improve  both. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
16,700. 

Estimated  Burden  Hours  Per 
Response:  20  minutes. 
frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
1,471  hours. 
OMB  Number  1545-^99. 
Form  Number  5306-SEP. 
Type  of  Review:  Extension. 
Title:  Application  for  Approval  of 
Prototype  Simplified  Employee 
Pension— SEP. 

Description:  This  form  is  issued  by 
banks,  credit  unions,  insurance 
companies,  and  trade  or  professional 
associations  to  apply  for  approval  of  a 
SimpliHed  Employee  Pension  Plan  to  be 
used  by  more  than  one  employer.  The 
data  collected  is  used  to  determine  if  the 
prototype  plan  submitted  is  an  approved 
plan. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
650. 
Frequency  of  Response:  On  occasioiL 
Estimated  Burden  Hours  per 
Response: 

Recordkeeping 8  hr*.,  8  mins. 

Learning  aliout  the  law  or    52  mins. 

the  form. 
Copying,    assembling,    and    2  hra.,  14  mina. 
sending  the  form  to  IKS. 
Estimated  Total  Reporting  Burden: 
7,300  hours. 
OMB  Number  1545-0798- 
Form  Number  None. 
Type  of  Review:  Extension. 
Title:  26  CFR  31.6001-1  Records  in 
General;  26  CFR  31.6001-2  Additional 
Records  Under  PICA;  26  CFR  31.8001-3 
Additional  Records  Under  Railroad 
Retirement  Act;  26  CFR  31.6001-5 
Additional  Records  in  Connection  With 
Collection  of  Income  Tax  at  Source  on 
Wages;  26  CFR  31.6001-6  Notice  by 
District  Director  Requiring  Returns, 
Statements,  or  the  Keeping  of  Records. 
Description:  Internal  Revenue  Code 
section  6001  requires,  in  part  that  every 
person  liable  for  tax,  or  for  the 
collection  of  that  tax  keep  such  records 
and  comply  with  such  rules  and 
regulations  as  the  Secretary  may  from 
time  to  time  prescribe.  26  CFR  31.6001 
has  special  application  to  emploj'ment 
taxes.  These  records  are  needed  to 
ensure  compliance  with  the  Code. 


Respondents:  Individuals  or 
households;  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit 
Federal  agencies  or  employees.  Non- 
profit institutions.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
5,676,263. 

Frequency  of  Response:  Other. 

Estimated  Burden  Hours  per 
Recordkeeper 

For  domestic  employer*  _— ....  1  hour,  44  minute* 
For  agricultural  employer*——  1  hour.  24  minute* 

For  railroad  employer* 12  hour*,  20  minute* 

For  all  other  employer* 6  bow*.  5  minute* 

Estimated  Total  Reporting  Burden: 
30,273.950  hours. 

Clearance  Officer  Garrick  Shear. 
(202)  535-4296,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  O^ice  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  8*-28470  Filed  12-5-89;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  3a  1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
subnussion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
Information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue  NW..  Washington.  DC  20220. 

Comptroller  of  die  Currency 

OMB  Number  1557-0081. 

Form  Number  FFIEC  031-034. 

Type  of  Review:  Extension. 

Title:  Reports  of  Condition  and 
Income  (Interagency  Call  Report). 

Description:  Reports  are  filed 
pursuant  to  12  U.S.C.  161  and  164.  Data 
are  used  to  monitor  the  financial 
condition  and  earnings  performance  of 
individual  banks  as  well  as  the  entire 
banking  industry.  Data  are  also  used  for 
research,  program  planning,  and  OCC 
publications. 
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Respondents:  Businesses  or  other  for- 
profit  Snvatl  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
4,400. 

Estimated  Burden  Hours  Per 
Respondent  33  hours,  24  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
587,840  hours. 

Clearance  Officer  John  Ference  (202) 
447-1177,  Comptroller  of  the  Currency, 
5th  Floor,  fEnfant  Plaza,  Washington, 
DC  20219. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20603. 
Lois  K.  HoUand. 

Departmental  Reports,  Management  Officer. 
[FR  Doc  89-28476  Filed  12-5-89;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  November  3a  1988. 

The  Department  of  Treasury  has 
submitted  the  following  pubhc 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-611.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2409, 1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  2022a 

Departmental  Offices 

OMB  Number  1505-0021. 

Form  Number  TD  F  90-22.1. 

Type  of  Review:  Extension. 

Title:  Report  of  Foreign  Bank  and 
Financial  Accounts. 

Description-  This  reporting 
requirement  is  intended  to  discourage 
the  use  of  foreign  financial  accounts  to 
facilitate  illegal  activities  including  tax 
fraud.  A  failure  to  report  that  is  related 
to  other  violations  of  law  is  a  felony.  It 
will  also  be  used  for  economic  analysis. 
Banks,  multi-national  corporations,  and 
wealthy  individuals  are  the  ones  most 
affected  by  the  requirement 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequertcy  of  Response:  Annually. 


Estimated  Total  R^MUiiag  Burden: 
34.000  hours. 

Clearance  Officer  Dale  A.  Moigan 
(202)  566-2083.  Departmental  Offices. 
Room  2409,  Main  Treasury  Building 
1500  Pennsyhrania  Aver.ue  N'W., 
Washington.  DC  20220. 

OMB  Reviewer.  Milo  Sunderhaaf 
(202]  395-688a  Office  of  Managemwa 
and  Budget  Room  3001.  New  Executive 
Office  Building.  Washington,  DC  20503. 
LoMlCHoIkadL 

Departmental  Reports,  Maaagament  Officer. 
[FR  Doc.  8B-28477  Filed  12-ft-8S(  8:45  an] 
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Public  Information  Collects! 
RaqulramenU  Submitted  to  OMB  for 


and  Bufigst,  Roca  SQGi.  New  BxacBttre 
Office  Bidlifaiig,  Waahi^toB.  DC  »BB8. 
LotoK-Hiniej 

DepaitaiuUal  Eeporta,  lnkmcgtaaent  Officer. 
[FR  Doc  28471  niMi  12-S-aO:  8:46  aH 


Dale:  November  3a  1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  coUectira  requlreraentfs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  erf  1980. 
Public  Law  96-511.  Copies  of  die 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  ttie  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number  151S-016& 

Form  Number  None. 

Type  of  Review  Extension. 

Title:  Import  Sanctions  Against 
Toshiba  Machine  Company  and  the 
KoQgsberg  Trading  Company. 

Description:  The  declaration  will  be 
used  by  importers  of  products  of  the 
Toshiba  Machine  Company  and  the 
Kongsberg  Trading  Company  for 
requesting  an  exception  to  the  three 
year  prohibition  on  the  importation  of 
all  products  which  we  ;  produced  by 
these  companies. 

Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  2. 

Estimated  Burden  Hours  Per 
Response:  17  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
249  hours. 

Clearance  Officer  Dennis  Dore  (202) 
535-9267.  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316, 130i  Constitution  Avenue  NW„ 
Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf, 
(202]  39&-688a  Office  of  Mana^ment 


Study 

agency:  Department  of  die  Treasury. 
ACTIOM:  Reqoest  b*  oonunent*. 

SUMMAav.  The  Secretary  of  the  Treasury 
(Secretary)  is  conducting  a  study  of  the 
federal  deposit  insurance  system,  as 
directed  by  section  1001  oi  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1988  (FIRREA). 
Public  Law  No.  101-73, 103  Stat  163 
(1989).  Pursuant  to  FIRREA.  the 
Secretary  intends  to  complete  the  study 
within  IB  months  from  the  date  of 
enactment  of  FIRREA  (August  9. 1989) 
and  to  submit  to  the  United  States 
Congress  a  final  report  containing  a 
detailed  statonent  oi  findings, 
conclusions,  and  recommendations,  if 
any,  for  administrative  and/or 
legislative  action  determined  by  d>e 
Secretary  to  be  appropriate. 

In  recognition  and  support  of  the 
legislation's  requirement  of  consultation 
with  the  private  sector  and  to  gather  the 
information  needed  for  the  study,  this 
notice  invites  all  interested  parties  to 
present  their  views  on  the  topics 
discussed  below  and  on  any  other  issues 
relating  to  the  study  that  they  may  wish 
to  bring  to  the  attention  of  the  Secretary. 
The  Secretary  strongly  encourages  all 
interested  parties  to  submit  comments 
for  the  record 

DATE:  Comments  must  be  received  by 

March  9, 1990. 

ADDRESS:  Interested  parties  are 
requested  to  submit  ten  (10)  copies  of 
written  data,  view».  or  argoments 
regarding  any  or  all  of  the  topics 
discussed  below  at  otherwise  relevant 
to  the  study.  Copies  will  be  distrilHited 
to  the  numerous  participating  agencies 
and  will  be  used  to  create  a  public  file  to 
be  maintained  at  the  Department  of  the 
Treasury. 

Such  copies  may  be  sent  to: 
Federal  Deposit  Insurance  System 
Study,  Department  of  the  Treas»»y, 
Room  3025, 1500  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20220. 

POn  FURTHER  INFORMATION:  For  further 
information,  please  contact  Gordoq,     . 
Eastbura  Director  of  the  Office  of 
Financial  Instttutioos  Policy,  at  202-500- 
5337;  Brian  S.  Tisbuk.  Financial  Analyst. 
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at  202-566-4212:  or  Elizabeth  Shiry, 
Study  Coordinator,  at  202-566-2505. 

SUPPLEMENTARY  INFORMATION:  On 

August  9, 1989.  President  George  Bush 
signed  into  law  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA). 
Public  Law  No.  101-73. 103  Stat.  183 
(1989).  Section  1001  of  FIRREA  directed 
the  Secretary  of  the  Treasury  to  conduct 
a  study  of  the  federal  deposit  insurance 
system  in  consultation  with  the 
Comptroller  of  the  Currency,  the 
Chairman  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  the  Director 
of  the  Office  of  Thrift  Supervision,  the 
Chairman  of  the  Federal  Deposit 
Insurance  Corporation,  the  Chairman  of 
the  National  Credit  Union 
Administration,  the  Director  of  the 
OfHce  of  Management  and  Budget,  and 
individuals  from  the  private  sector. 

Need  for  Federal  Deposit  Insurance 
Study 

The  federal  deposit  insurance  system 
was  created  by  the  Banking  Act  of  1933. 
During  the  past  56  years,  the  financial 
services  marketplace  has  changed 
dramatically,  and  individuals  and 
organizations  in  both  the  public  and 
pnvate  sector  have  questioned  how  well 
the  deposit  insurance  system  is 
working — particularly  in  light  of  the 
failure  of  the  thrift  insurance  fund — and 
V  hether  the  current  system  needs  major 
reforms. 

Through  the  deposit  insurance  system 
sUidy,  the  Secretary  will,  among  odier 
things,  examine  the  strengths  and 
v.ealoiesses  of  the  deposit  insurance 
system,  consider  proposed  methods  of 
reducing  the  risk  of  loss  to  the  federal 
deposit  insurance  funds,  and  analyze 
tlie  feasibility  and  desirability  of 
a'tematives  to  the  system  itself. 

Suggested  Format  of  Comments 

Section  1001  of  FIRREA  Usts  the 
topics  relating  to  the  deposit  insurance 
svstem  Congress  directed  the  Secretary 
tc  study.  These  topics  and  other  related 
issues  are  presented  below  and  have 
been  grouped  under  broad  headings.  In 
preparing  comments,  please  discuss  the 
issues  pertaining  to  deposit  insurance, 
analyze  the  strengths  and  weaknesses 
of  the  existing  programs,  and  propose 
any  alternative  policies  or  programs. 

Federal  Deposit  Insurance  System 
Issues 

Purpose  and  History  of  Federal  Deposit 
Insurance 

Interested  parties  are  requested  to 
provide  the  Secretary  with  their  views 
outiie  goals  of  the  federal  deposit 
insurance  system  and  the  success  of  the 


system  in  meeting  these  goals.  The 
traditional  goals  of  federal  deposit 
insurance  include:  Stabilizing  the 
financial  system  and  protecting 
depositors.  Commentators  may  address 
these  and  other  goals  in  a  discussion  of 
the  purpose  and  history  of  the  current 
federal  deposit  insurance  system. 

In  addition,  commentators  may 
address  the  concerns  that  the  system 
has  engendered,  such  as  the 
subsidization  of  certain  bank  activities, 
the  "too  big  to  fail"  problem,  and  the 
system's  incentive  for  depository 
institution  operators  to  take  excessive 
risks  because  the  federal  deposit 
insurance  funds  will  bear  most  of  the 
ultimate  losses. 

Interested  parties  are  also  requested 
to  review  the  deposit  insurance  systems 
of  foreign  countries  to  compare  and 
contrast  those  systems  with  our  current 
one. 

Monitoring  and  Measuring  Risk 

Auditing  and  On-Site  Examination. 
The  Secretary  seeks  comments  on 
whether  a  closer  relationship  between 
depository  institution  auditors  and 
regulators  would  benefit  the  deposit 
insurance  system. 

Interested  parties  are  asked 
specifically  to  address  the  following 
issues:  (1)  Requiring  the  independent 
auditors  and  accountants  of  a  federally 
insured  depository  institution  to  report 
the  results  of  any  audit  of  the  institution 
to  the  appropriate  regidatorfs);  (2) 
requiring  the  appropriate  regulator(s)  to 
share  reports  on  a  depository  institution 
with  the  institution's  independent 
auditors  and  accountants;  and  (3) 
requiring  the  independent  auditors  and 
accountants  of  federally  insured 
depository  institutions  to  participate  in 
conferences  between  the  regulator  and 
the  depository  institution. 

Comments  are  also  requested  on  the 
feasibility  of  adopting  regulations  that 
are  the  same  as,  or  similar  to,  the  audit 
provisions  of  England's  Banking  Act, 
enacted  on  May  15, 1987,  which  affects 
the  Bank  of  England's  relationship  with 
auditors  and  reporting  accountants 
(including  sections  8,  39,  41,  45, 46, 47, 
82.  83,  85,  and  94  of  such  Act). 
Comments  may  explore  whether  such  a 
law  would  be  necessary  if  some  or  all  of 
the  three  other  audit  proposals  were 
adopted,  or  whether  the  Bank  of 
England  provisions  show  more  merit 
than  the  other  three  proposals. 

Market  Value  Accounting.  The 
Secretary  seeks  comments  on  the 
feasibility  of  implementing  market  value 
accounting.  Commentators  are  asked  to 
discuss  how  such  an  accounting  system 
could  be  developed  and  the  impact  it 
would  have  on  depository  institutions. 


Specifically,  interested  parties  could 
discuss  the  implications  of  such  an 
accounting  system  on  capital 
requirements,  especially  for  depository 
institutions  with  long-term  assets. 
Making  long-term  assets  to  market  on  a 
daily  basis  may  lead  to  large  swings  in 
the  assets'  value  and  commensurate 
swings  in  the  need  for  capital. 
Comments  may  also  address  the 
feasibility  of  exempting  long-term  assets 
from  any  market  value  accounting 
proposal. 

Risk-Management  Techniques. 
Interested  parties  are  requested  to 
consider  the  feasibility  of  developing 
and  administering  through  the 
appropriate  federal  depository 
institution  regulators  an  examination  of 
the  principles  and  techniques  of  risk 
management  and  the  application  of  such 
principles  and  techniques  to  the 
management  of  insured  institutions. 

Incentives  to  Control  Risk 

Scope  of  Deposit  Insurance  Coverage. 
Comments  are  requested  on  the  scope  of 
deposit  insurance  coverage  and  its 
impact  on  the  liability  of  the  insurance 
fund,  that  is,  whether  to  change  the  level 
of  deposit  insurance  and/or  the  types  of 
deposits  and  accounts  eligible  for 
coverage.  In  addition,  interested  parties 
may  wish  to  discuss  the  implications  on, 
and  incentives  for,  market  discipline  of 
providing  de  facto  insurance  of  all 
accounts  in  certain  circumstances. 

In  particular,  interested  parties  are 
requested  to  discuss:  (1)  Limiting  each 
depositor  to  one  insured  account  per 
institution;  (2)  reducing  the  amount 
insured,  or  providing  for  a  graduated 
decrease  in  the  insured  percentage  of 
the  amount  deposited  as  the  amount 
deposited  increases:  (3)  combining 
federal  with  private  insurance  in  order 
to  bring  the  market  discipline  of  private 
insurance  to  bear  on  the  management  of 
the  depository  institution;  and  (4) 
ensuring  by  law  or  regiilation  that  when 
an  insured  depository  institution  is 
closed,  the  appropriate  federal 
insurance  fund  will  honor  only  its 
explicit  habihties  and  will  never  make 
good  any  losses  on  deposits  not 
explicitly  covered  by  federal  deposit 
insurance. 

Risk -Based  Premiums.  Comments  are 
also  requested  on  the  feasibility  of 
charging  risk-based  premiums  for 
federal  deposit  insurance. 
Commentators  should  address  bow  risk 
would  be  measured  and  the  criteria  by 
which  premiums  would  differ.  In 
particular,  comments  should  discuss 
how  asset  quaUty  and  interest  rate  risk   - 
would  be  measured;  how  management 
quality  would  be  gauged;  how  an 
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institution's  profitability  and  capital 
level  would  figure  in  the  risk  calculus; 
and  what  relationship  risk-based 
premiums  would  have  with  risk-based 
capital  requirements.  Comments  should 
also  address  how  the  cutoff  points  of  the 
differing  levels  of  premiums  would  be 
determined  and  how  large  the 
di^erences  among  the  premiums  would 
have  to  be  to  induce  the-desired 
behavior. 

Capita!  Adequacy.  Interested  parties 
are  requested  to  consider  capital 
adequacy  in  a  discussion  of  protecting 
against  a  depository  institution's  level  of 
risk  to  the  insurance  fund. 

Optimal  Fund  Reserve  Level. 
Commentators  may  also  address  the 
relationship  of  the  current  system's 
assessment  structure  to  the  optimal 
level  of  insurance  fund  reserves. 

Closure  or  Recapitalization  of  Insolvent, 
or  Nearly  Insolvent,  Institutions 

The  Secretary  seeks  conunents  on 
defining  the  policies  to  be  followed 
when  determining  whether  to 
recapitalize  or  to  close  federally  insured 
depository  institutions  that  are,  or  are 
about  to  become,  insolvent. 
Commentators  should  discuss  how  the 
appropriate  regulator  would  determine 
whether  to  assist  or  to  arrange  to  close  a 
federally  insured  depository  institution 
before  it  becomes  insolvent.  When 
certain  criteria  are  defined,  should  the 
early  intervention  be  mandatory  or 
discretionary? 

The  Office  of  Thrift  Supervision  plans 
to  issue  soon  a  notice  of  proposed 
rulemaking  for  determining  whether  to 
assist  or  to  declare  an  institution  to  be 
in  an  imsafe  and  unsound  condition 
when  its  capital  level  falls  below  a 
certain  threshold.  The  Office  of  the 
Comptroller  of  the  Currency  is  currently 
finalizing  its  own  regulation,  which 
would  require  a  similar  determination  to 
be  made  when  an  institution's  equity 
has  been  depleted.  The  Federal  Deposit 
Insurance  Corporation  has  the  authority 
to  suspend  the  federal  deposit  insurance 
of  an  insured  institution  if  that 
institution  has  insufficient  capital  or  if  it 
is  otherwise  being  operated  in  an  imsafe 
and  unsound  manner. 

Commentators  may  wish  to  discuss 
these  methods  of  addressing  the  issue  in 
their  analysis  and  to  address  the 


feasibility  of  applying  any  of  them  to  all 
depository  institutions.  Interested 
parties  may  also  address  what  the 
appropriate  threshold  (of  capital,  equity, 
or  some  other  measure)  ought  to  be  and 
whether  only  a  single  regulator  should 
be  authorized  to  make  such  a 
determination  for  all  depository 
institutions.  Some  may  also  wish  to 
discuss  the  legal  or  economic 
ramifications  of  the  proposal,  including 
any  incentives  it  may  have  for 
depository  institution  managers  as  they 
approach  the  applicable  threshold. 

Alternative  Federal  Deposit  Insurance 
Systems 

Comments  are  requested  on  the 
feasibility  of  alternative  deposit 
insurance  system  structures,  including 
supplementing  or  replacing  the  current 
system  structure  with  private  or  state 
insurance.  Interested  parties  may  also 
discuss  the  feasibility  of  structures  that 
do  not  include  the  insurance  of  deposits. 

Modifying  the  Insurance  Base 

Interested  parties  are  also  requested 
to  discuss  whether  the  insurance  base 
should  be  modified.  Specifically, 
comments  are  requested  on:  (1)  Adding 
collateralized  borrowings  to  the 
insurance  base;  (2)  limiting  brokered 
deposits;  and  (3)  assessing  premiums  on 
foreign  deposits.  Comments  are  also 
requested  on  the  desirability  of  retaiiung 
multiple  insured  accounts. 

Comments  should  address  the 
feasibility  of  each  of  these  proposals 
and  the  effect  each  would  have  on  the 
deposit  insurance  system. 

State  and  Federal  Bankruptcy 
Exemptions 

Comments  are  requested  on  the 
feasibility  of  three  proposed  methods  of 
addressing  the  disparate  treatment  of 
depository  institutions,  as  the  holders  of 
loan  assets,  under  state  and  federal 
bankruptcy  laws.  Some  state 
bankruptcy  laws  provide  more  generous 
exemptions  than  does  the  federal  law, 
which  affects  not  only  the  bankrupt 
individual,  but  the  ability  of  the 
depository  institution  holding  the  loan  to 
collect  on  it. 

The  three  methods  of  addressing  this 
issue  are:  (1)  EstabUshing  uniform 
exemptions:  (2)  placing  limits  on 


exemptions  when  necessary  to  repay 
obligations  owed  to  federally  insured 
depository  institutions;  and  (3)  requiring 
a  borrower  from  a  federally  insiu^d 
depository  institution  to  post  a  personal 
or  corporate  bond  when  obtaining  a 
mortgage  on  real  property. 

Credit  Unions        ; 

Capital  Adequacy.  The  Secretary 
seeks  comments  on  whether  insured 
credit  union  capital  levels  are  adequate 
and  whether  the  Credit  Union  Share 
Insurance  Fund  is  adequately 
capitalized.  Currently,  credit  union 
premium  payments  are  carried  as  assets 
by  both  the  Share  Insurance  Fund  and 
by  the  paying  credit  unions.  Comments 
are  requested  on  how  this  arrangement 
is  likely  to  work  in  a  crisis  ejecting  a 
number  of  credit  unions,  or  the  credit 
imion  industry  as  a  whole. 

Separating  the  Regulation  Function 
From  the  Insurance  Fiinction.  The 
Secretary  also  seeks  comments  on 
whether  the  regulatory  and  insurance 
functions,  currentiy  performed  by  a 
single  agency,  the  National  Credit  Union 
Administration,  should  be  separated 
within  the  credit  union  regulatory 
structure. 

Federal  Home  Loan  Bank  System 
Housing  Subsidies 

The  Secretary  seeks  comments  on  the 
efficiency  of  providing  credit  subsidies 
for  housing  through  the  Federal  Home 
Loan  Bank  System. 

Interrelationships  of  Regulation,  Federal 
Deposit  Insurance,  and  Financial 
Activities 

This  section  will  draw  on  the 
preceding  sections  to  discuss  the  current 
interrelationships  among  deposit 
insurance,  regulation,  and  financial 
activities;  how  that  interrelationship  has 
evolved;  and  the  appropriate 
interrelationship  for  the  future.  The 
Secretary  encourages  interested  parties 
to  submit  comments  on  this  issue. 

Dated:  December  1. 1989. 
David  W.  MuiUns,  Jr., 
Assistant  Secretary  f Domestic  Finance). 
Department  of  the  Treasury. 

[PR  Doc.  89-28436  Filed  12-5-89:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  217  and  252 

Daptrtment  of  Defense  Federsf 
Acquisition  Regulation  Suppleinent; 
Master  Agreements  for  Repair  and 
Alteration  of  Vessels 

Correction 

In  proposed  rule  dociiment  89-26000 
beginning  on  page  46053  in  the  issue  of 
Wednesday,  November  8, 1989.  make 
the  following  correction: 

On  page  46953.  in  the  first  column, 
under  the  DATE:,  in  the  fifth  line, 
"January  5, 1989"  should  read  "January 
5, 1990". 

BILLMOCOOe  1tOfr«VO 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Defense  Intelligence  Agency  Advisory 
Board;  Closed  Meeting 

Correction 

In  notice  document  80-26555 
appearing  on  page  47259  in  the  issue  of 
Monday,  November  13, 1989.  make  the 
following  corrections: 

l.On  page  47259,  in  the  second 
column,  the  document  heading  should 
read  as  set  forth  above. 

Z.On  page  47259,  in  the  second 
column,  in  the  document  text,  in  the  19th 
line,  between  "Secretary"  and  "or." 
insert  "of  the  Air  Force  (SAF/MRC), 
Washington.  DC  20330-1000.  Copies  of 
documents". 

BIIXINQ  COOE  1SOS-01-0 


ENVIRONMENTAL  Pf^TECTION 
AGENCY 

[OPTS-eiOIS;  FfU.-3634-5] 

TSCA  Inventory,  Notice  of  Intent  to 
Remove  217  Reported  Cttemical 
Sut)stance8 

Correction 

In  notice  dociunent  89-19825  beginning 
on  page  35241  in  the  issue  of  Thursday, 
August  24, 1989,  make  the  following 
corrections: 

1.  On  page  35243,  in  the  table,  in  the 
entry  for  CAS  Registry  No.,  66558-73-4. 
"N.N'J^'  should  be  foUowed  by  a 
double  prima  (')  instead  of  a  "greater 
than"  symbol  {>). 

2.  In  entry  "68025-49-0",  "- 
phdsphinylidynetris",  should  be 
preceded  by  a  double  prime  (*)  instead 
of  a  "greater  than"  symbol  (>). 

3.  In  entry  "68083-43-2",  remove  the 
"greater  than"  symbol  (>).  and  insert  a 
double  prime  (*). 

4.  On  page  35244,  the  third  entry 
"86227-48-5".  "2,2'.2"  should  be  foUowed 
by  a  double  prime  (')  instead  of  a 
"greater  than"  symbol. 

BtUJNa  CODE  1SO»«1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50692;  FRL-3657-1] 

Issuance  of  Experimental  Use  Permits 

Correction 

In  notice  document  89-25738  beginning 
on  page  46115  in  the  issue  of 
Wednesday,  November  1, 1989.  meike 
the  following  corrections: 

1.  On  page  46115,  in  the  first  column, 
under  SUPPL£MENTARY  INFORMATION,  in 

the  second  paragraph,  in  the  ninth 
line,"semii-dwarf'  should  read  "semi- 
dwarf". 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  first  line,  "275-EUP- 
63."  should  read  "275-EUP-65.". 

3.  On  the  same  page,  in  the  same 
colummn,  in  the  3rd  complete  paragraph, 
in  the  11th  Une,  "April  12, 1990"  should 
read  "April  12, 1991". 

4.  On  the  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  eighth  line,  "3- 
hydroxyl-2"  should  read  "3-hydroxy-2". 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  aiKl  Drug  Administration 

21  CFR  Parts  442  and  452 

(Doci(«tNo.8M«-0129] 

AntilHotic  Drugs;  Updatings  and 
Tecfinical  Cttanges 

Correction 

In  rule  document  89-26580  beginning 
on  page  47349  in  the  icsue  of  Tuesday. 
November  14. 1989,  make  the  following 
corrections: 

9  442.1  IS    [Corractad] 

1.  On  page  47352.  in  the  first  column, 
in  S  442.119(b)(l)(iii).  in  the  definitions 
for  the  equation,  coresponding  to  P%,  in 
the  third  line  following  "activity",  insert 
"per". 

S452^10b    [Correetedl 

2.  On  the  same  page  in  the  third 
column,  in  S  452.510b(a)(2),  in  the  fifth 
line,  "or"  should  read  "of. 

muma  cooc  i(i»«t-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 

[Docket  No.  82N^)274] 

Federal  Performance  Standard  for 
Diagnostic  X-Ray  Systems  end  Ttieir 
Major  Components 

Correction 

In  proposed  rule  document  89-24386 
beginning  on  page  42674  in  the  issue  of 
Tuseday,  October  17, 1989,  make  the 
following  corrections: 

1.  On  page  42675,  in  the  first  column, 
under  A.  Applicability  (§  1020.30(a)).  in 
the  fifth  line,  "gantry"  was  misspelled. 

2.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  thft. 
second  paragraph,  in  the  9th  and  10th 
lines,  "(21  CFR  1020.30)"  should  read 
"(21  CFR  1020.30(a))". 

§1020.30    [Corrected] 

3.  On  page  42686,  in  the  second 
column,  in  5  1080.30(k),  in  the  last  line, 
before  "kilogram",  insert '  coulombs 
per". 


■  O"  n 
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{1020.31    [Co'-er^il 

4.  On  page  42687,  in  the  third  coltmm. 
in  S  108p.31(a)(3)(ii],  in  the  10th  line 
"deliver"  was  misspelled. 

5.  On  page  42688.  in  the  first  column, 
in  S  1080.31(c)(1).  in  the  fifth  line,  the 
parenthetical  preceding  "obtained" 
should  read  "(C/kg/mAs  (or  mR/ 
mAs))". 

BiLUNO  cooc  1S0»«14> 


DEPAtiTMENT  OF  HEALTH  AND 

HUM    "^  SERVICES 

Food  and  Drug  Administration 
[Dbcket  No.  8911-0436] 

Ocular  T  Ji  f-no'ogiea.  Inc.;  Premartcet 
Approva     '  0  "  c  6  (Polymacon)  Soft 
Contact  ^enses  and  LATHE-40 
(Poiymacon)  Soft  Contact  Lenses 
(Clear) 

Correction 

In  notice  document  89-26652  beginning 
on  page  47410  in  the  issue  of  Tuesday, 
November  14, 1989,  make  the  following 
corrections: 

1.  On  page  47410,  in  the  second 
column,  under  DATES:,  in  the  second  line 
"December  13, 1989"  should  read 
"December  14, 1989". 

2.  On  the  same  page,  in  the  third 
column,  imder  Opportunity  for 
Administrative  Review,  in  the  second 
paragraph,  in  the  second  line, 


"December  13. 1989"  should  read 
"December  14. 1989". 

■lUJNQ  cooc  190S«1-0 


INTERNATIONAL  TRADE 
COMMISSION 

(Invaatlgatlon  Na  337-TA-305] 

Investigation 

Correction 

In  notice  document  89-26266  beginning 
on  page  46993  in  the  issue  of 
Wednesday,  November  8. 1989,  make 
the  following  correction: 

In  the  second  colunm.  appearing  on 
page  46993,  under  Investigatioii,  in  the 
second  and  fourth  lines  "honeycomb", 
was  misspelled. 

BILUIM  cooc  15064I1-O 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heaitti 
Administration 

[Docket  No.  NRTL-2-69] 

American  Gas  Association 
Laboratories;  Notice  of  Application 

Correction 

In  notice  document  89-27355  beginning 
on  page  48166  in  the  issue  of  Tuesday, 


November  21, 1989,  make  the  following 
corrections: 

1.  On  page  48166.  in  the  first  column, 
under  DATI:,  in  the  third  line,  "January 
27. 1990"  should  read  "January  22, 1990". 

2.  On  page  48168,  in  the  2nd  column, 
in  the  3rd  complete  paragraph,  in  the 
10th  line,  "January  22, 1989"  should  read 
"January  22, 1990". 

BILUNO  cooc  1tOS«VO 


DEPARTMENT  OF  TRANSPORFATION 

Federal  Aviation  Administration 

Meetings;  Bangor,  ME  Terminal  Radar 
Service  Area 

Conection 

In  notice  dociunent  89-27551  beginning 
on  page  48714  in  the  issue  of  Friday, 
November  24, 1989,  make  the  following 
correction: 

On  page  48715,  in  the  first  colunm. 
imder  DATE:,  in  the  second  line  'Time: 
p.m."  should  read  'Time:  7  pjn,". 

BILUNO  CODE  1SOS41-0 


IMI 


Weanesaay 
December  6,  1989 


Part  U 


Depariinent  of 

Education        : 


34  CFR  Part  300 

Assistance  to  States  for  Education  of 

Handicapped  Chiidren;  Finai  Regulations 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  300 
RIN  1820-AA71 

Assistance  to  States  for  Education  of 
Handicapped  Children 

agency:  Department  of  Educaticn. 
action:  Final  Regulations. 

summary:  The  Secretary  amends  34 
CFR  part  300  to  add  Office  of 
Management  and  Budget  (0MB]  control 
numbers  to  certain  sections  of  the 
regulations.  These  sections  contain 
information  collection  requirements 
approved  by  0MB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved. 
EFFECTIVE  DATE:  These  regulations  are 
effective  December  6, 1909. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Lucille  Sieger,  Division  of 
Assistance  to  States,  Office  of  Special 
Education  Programs.  U.S.  Department  of 
Education  {Mary  K  Switzer  Building, 
Room  3622),  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-7240.  Telephone: 
(202)  732-1104. 
SUPPLEMENTARY  INFORMATION:  On  April 

27. 1989.  final  regulations  implementing 
the  Amendments  to  part  B  of  the 
Education  of  the  Handicapped  Act  (part 
B)  that  are  included  in  the  Education  of 


the  Handicapped  Act  Amendments  of 
1986  (1986  Amendments)  and  in  the 
Handicapped  Programs  Technical 
Amendments  of  1988  (1988 
Amendments)  published  in  the  Federal 
Register  (54  FR  18248-18256).  The 
effective  date  of  certain  sections  of 
these  regulations  was  delayed  until 
information  collection  requ-.ements 
contained  in  these  sections  were 
approved  by  0MB  under  the  Paperwork 
Reduction  Act  of  1980.  as  amended. 
OMB  has  now  approved  the  information 
collection  requirements. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  Genera!  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553).  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  conunent  on  proposed 
regulations.  However,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined,  under  5 
U.S.C.  553(b)(B).  that  proposed 
riilemaking  is  unnecessary  and  contrary 
to  the  public  interest. 

List  of  Subjects 

Administative  practice  and 
procedures.  Education,  Education  of  the 


handicapped.  Grant  Programs — 
education.  Privacy,  Private  schools. 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84  027;  Assistance  to  States  for 
Education  of  Handicapped  Children) 

Dated:  November  29, 1989. 
Lauro  F.  Cavazos, 
Secretary  of  Education. 

The  Secretary  amends  part  300  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  300-ASSiSTANCE  TO  STATES 
FOR  EDUCATION  OF  HANDICAPPED 
CHILDREN 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1411-142a  unless 
otherwise  noted. 

300.152, 300.153  and  300.260    [Amended] 

2.  Sections  300.152,  300.153,  and 
300.260  are  amended  by  adding 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1820-0030)"  following  each  of 
those  sections. 

[FR  Doc.  89-28421  Filed  12-5-89;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  303 
RIN  ie20-AA49 

Earty  Intervention  Program  for  Infants 
and  Toddlers  With  Handicaps 

agency:  Department  of  Education- 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  34 
CFR  part  303  to  add  Office  of 
Management  and  Budget  (0MB)  control 
numbers  to  certain  sections  of  the 
regulations.  These  sections  contain 
information  collection  requirements 
approved  by  0MB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved. 
EFFECTIVE  DATE:  These  regulations  are 
effective  December  6, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  B.  Irwin,  Office  of  Special 
Education  Programs,  U.S.  Department  of 
Education  (Mary  E.  Switzer  Building, 
Room  4618),  400  Maryland  Avenue  SW., 
Washington,  DC  20202-7240,  Telephone: 
(202)  732-1114. 

SUPPtEMENTARY  INFORMATION:  On  June 
22, 1989,  final  regulations  implementing 
the  1986  Amendments  to  the  Education 
of  the  Handicapped  Act  (EHA)  were 
published  in  the  Federal  Register  (34  FR 


26306-26348).  The  effective  date  of 
certain  sections  of  these  regulations  was 
delayed  until  information  collection 
requirements  contained  in  these  sections 
were  approved  by  OM3  under  the 
Paperwork  Reduction  Act  of  1980,  as 
amended.  0MB  has  now  approved  the 
information  collection  requirements. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined,  under  5 
U.S.C.  553(b)(B),  that  proposed 
rulemaking  is  unnecessary  and  contrary 
to  the  public  interest. 

List  of  Subjects  in  34  CFR  Part  303 

Education,  Education  of  the 
handicapped.  Grant  Programs — 
education.  Medical  personnel.  State 
educational  agencies. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.181;  Early  Intervention  Program 
for  Infants  and  Toddlers  with  Handicaps) 


Dated:  November  29, 1989. 
Laiiro  F.  Cavazos. 

Secretary  of  Education. 

The  Secretary  amends  part  303  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  303— EARLY  INTERVENTION 
PROGRAIU  FOR  INFANTS  AND 
TODDLERS  WITH  HANDICAPS 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  14n-1485  unless 
otherwise  noted. 

S  303.113,  §§  303.141  through  303.146. 
§§  303.148  through  303.150,  §  303.151. 
§  303.152,  §§  303.160  through  303.175. 
§  303.301,  S  303.341.  {  303.344,  §  303.403, 
S  303.420,  §  303.510,  §  303.520,  and 
§303.540    [Amended] 

2.  Section  303.113,  §§  303.141  through 
303.146;  S9  303.148  through  303.150. 

S  303.151,  9  303.152.  §§  303.160  through 
303.175,  9  303.301,  9  303.341;  9  303.344. 
9  303.403;  9  303.420;  9  303.510;  9  303520; 
and  9  303.540  are  amended  by  adding 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1820-0550)"  following  each  of 
those  sections. 
[FR  Doc.  89-28422  Filed  12-5-89;  8:45  amj 
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LIST  OF  PUBLIC  LAWS 

No  pubHc  bins  wtiicti 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  Inclusion 
in  todb/t  List  of  Public  Laws. 
Laai  Utk  December  5,  1989 


New  edition 


Ordet  no 


;^;r; 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  artd 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20. 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  thie  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstnjct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments — an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
this  volume. 

Published  t)y  the  Office  of  the  Federal  Register, 
f^ational  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402-9325 


»6o1 


Superintendent  of  Documents  Publications  Order  Form 


I I  Y£S«  piea.se  send  me  the  following  indicated  publication: 


Charge  your  order,    mmk. 

It's  easy!    i99E^ 

To  fax  >our  orders  and  inquiries- (202)  27S-00I9 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 


S/N  069-000-00018-5  at  $32.00  each. 


IMI 


The  total  cost  of  my  order  is  $ (International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account         I     I     I     I     I     I     I     I  ~\Z\ 
I I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 
(  ) 


Thnnk 

VOW  for  vour  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code)  (Signature) 

Mail  To:  Superintendent  of  Documents.  Gwcrnmcnt  Printing  Office.  Wa.shington.  DC  20402-9325 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 


OFFICE  OF  SPECIAL  COUNSEL 

5  CFR  Part  1810 

Impienientatlon  of  the  Whistleblower 
Protection  Act;  Investigative  Authority 
of  the  Special  Counsel;  Correction 

agency:  Office  of  Special  Counsel. 
action:  Interim  regulations:  correction. 

summary:  On  November  14, 1989,  in 
Federal  Register  Document  Number  89- 
26707,  the  Office  of  Special  Counsel 
published  interim  regulations  to 
implement  the  provisions  of  the 
Whistleblower  Protection  Act.  54  PR 
47341.  Inadvertently  omitted  from  that 
document  was  the  authority  citation  for 
Part  1810.  This  publication  corrects  that 
omission. 

FOR  ajRTHER  INFORMATION  CONTACT. 

Henry  Darnell  Lewis,  (202)  or  FTS  653- 
8982. 

Dated  November  30, 1989. 
Mary  F.  Wieseman, 

Special  Counsel. 

On  page  47342,  column  2,  of  Volume 
54,  Federal  Register,  in  the  issue  of 
Tuesday,  November  14, 1989,  correctly 
add  the  authority  citation  for  part  1810 
to  read  as  follows: 

PART  1810— INVESTIGATIVE 
AUTHORITY  OF  THE  SPECIAL 
COUNSEL 

Authority:  5  U.S.C.  1212(e). 
[PR  Doc.  89-28634  Filed  12-6-89;  8:45  am] 

BILUNO  CODE  7400-02-11 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 
[Lemon  Reg.  693,  Amdt  1] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AOENCY:  Agricultural  Marketing  Service, 
USDA, 


The  Code  of  Federal  Regulations  Is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


ACTION:  Final  rule. 


SUMMARY:  This  action  increases  the 
quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market 
during  the  period  from  November  26 
through  December  2, 1989.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 

EFFECTIVE  DATE:  Regulation  693, 
Amendment  1  [7  CFR  part  910)  is 
effective  for  the  period  from  November 
26  through  December  2, 1989. 
FOR  FURTHER  INFORMATION  CONTACT! 
Beatriz  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Room  2523,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  475- 
3861. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 


Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  receipts  of 
less  than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California-Arizona  lemons  may  be 
classified  as  small  entities. 

This  amendment  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  part  910),  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  The  action 
amends  S  910.993  (Lemon  Regulation  No. 
693)  which  was  published  in  the  Federal 
Register  on  November  27, 1989  (54  FR 
8739).  It  is  found  that  this  action  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

This  action  is  consistent  wiih  the 
California-Arizona  lemon  marketing 
policy  for  1989-90.  The  Committee  met 
publicly  on  November  28, 1989,  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and,  by  an  11  to  2 
vote,  recommended  that  the  quantity  of 
lemons  deemed  advisable  to  be  handled 
during  the  specified  week  be  increased 
from  300,000  cartons  to  325,000.  The 
Committee  reports  that  the  demand  for 
lemons  has  improved  beyond  what  was 
anticipated  by  the  Committee  on 
November  21, 1989.  when  the  300,000 
carton  recommendation  was  made. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  this  action  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  this  action  effective  as 
specified,  and  handlers  have  been 
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apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona.  California.  Lemons. 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  801-674. 

2.  Section  910.993  is  revised  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  9 10.993    Lsflion  Regulation  693, 
Amendment  1. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  from 
November  26, 1989,  through  December  2. 
1989.  is  established  at  325,000  cartons. 

Dated;  November  29. 1989. 
Charles  R.  Brader, 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  89-28807  Filed  12-6-89;  8:45  am] 
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Agriculture  Marketing  Service 

7  CFR  Part  919 
[Docket  Na  FV  90-103FR1 

Peaches  Grown  In  Mesa  County, 
Colorado;  1989-90  Rscal  Period 
Expenses 

agency:  Agriculture  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  fmal  rule  authorizes 
expenditures  for  the  1989-90  fiscal 
period  for  the  Administrative  Conunittee 
(committee),  established  under 
Marketing  Order  No.  919.  This  action  is 
needed  by  the  committee  to  pay 
anticipated  marketing  order  expenses 
necessary  to  continue  to  administer  the 
order. 

EFFECTIVE  DATS:  ]uly  1, 1989  through 
lune  30, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

George  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington. 
DC  20090-«45a  telephone  202-475-3918. 


SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
919.  both  as  amended  (7  CFR  Part  919). 
regulating  the  handling  of  peaches 
grown  in  Mesa  County,  Colorado.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  gnjup  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  28  handlers  subject  to 
regulation  under  the  marketing  order  for 
peaches  grown  in  Mesa  County.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
AdministraUon  (SBA)  (13  CFR  121.2)  as 
those  having  annual  receipts  of  less  than 
$3,500,000.  Likewise,  there  are  about  260 
peach  producers  in  Mesa  County.  Small 
agricultural  producers  have  been 
defined  by  the  SBA  as  those  having 
annual  receipts  of  less  than  $500,000. 
The  majority  of  the  Mesa  County  peach 
handlers  and  producers  may  be 
classified  as  small  entities. 

An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 
of  Mesa  County  peaches.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input  into  the 
committee's  budget  recommendation. 

An  assessment  rate  is  normally 
recommended  by  the  committee  as  part 


of  its  budget  recommendation.  However. 
an  assessment  rate  was  not 
recommended  with  this  budget  because 
a  freeze  in  March.  1989.  so  severely 
damaged  the  Colorado  peach  crop  that 
there  was  no  assessable  production  this 
season. 

UnUl  March,  1989.  the  Federal 
program  had  operated  jointly  with  a 
State  marketing  order  for  Mesa  County 
peaches.  The  State  marketing  order 
accounted  for  more  than  95  percent  of 
the  assessments  and  expenses  of  the 
two  orders.  After  the  State  marketing 
order  failed  a  State-run  continuance 
referendum  last  January,  the  committee 
requested  an  increase  in  the  1988-89 
Federal  expenses  and  assessment  rate. 
The  recommended  increases  were 
necessary  to  cover  operating  expenses 
for  the  last  quarter  of  the  fiscal  period. 
The  $12,248.70  revised  budget  (54  FR 
20514)  required  an  increase  in  the 
assessment  rate  from  one  cent  to  just 
over  four  cents  per  bushel  and  included 
some  funds  transferred  from  the 
terminated  State  order. 

In  order  to  maintain  its  operations  this 
year  and  be  in  a  position  to  serve  the 
industry  next  year,  the  committee  met 
on  September  19. 1989.  and  unanimously 
reconunended  approval  of  expenditures 
of  $26,572  for  the  1989-90  fiscal  period. 
Major  expenditure  items  for  the  1989-90 
fiscal  period,  compared  with  the  Federal 
marketing  order's  increased  expenses 
for  1988-89,  are  as  follows: 


1989-90 

1988-89 

Program  Operations 
(salary,  rent  etc.). 

Commmoe  Expenses 
(per  diem.  etc.). 

Compltance 

$8,751.00 

450.00 
1.000.00 

5.224.00 

$4,930.97 
90.00 

Market  Research  and 
I>evelop«T»m. 

7.227.73 

Contingency  (Reserve) .. 

11.147.00 

- 

Total 

26.57^00 

12.248.70 

Because  of  the  total  loss  of  the  crop 
alter  the  freeze,  funds  to  cover  1989-90 
expenditures  will  not  be  raised  through 
assessments  on  1989-90  crop  peaches. 
Rather,  income  will  come  from  the 
following  sources: 

•  $2,107  carried  over  from  the  1988-89 
operating  budget, 

•  $4,365  in  1988-89  assessments  paid  by 
handlers  after  |une  30. 1989, 

•  $15,900  voluntary  contributions  (refunds 
from  the  State  program  donated  by  industry 
members), 

•  $3,700  miscellaneous  income,  including 
payments  by  the  State  government  for 
services  rendered  by  the  committee,  and 
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•  $500  unexpended  funda  fraoi  t^.e  SUts 

promotion  program. 

The  voluntary  contributions  represent 
money  refunded  to  industry  handlers 
and  subsequently  donated  to  the 
committee  after  the  State  marketing 
order  program  was  terminated. 

Notice  of  this  action  was  published  in 
the  November  8. 1989,  issue  of  the 
Federal  Register  (54  FR  46903).  The 
comment  period  ended  November  20, 
1989.  No  comments  were  received. 

This  action  will  not  impose  any 
additional  direct  costs  on  handlers. 
Therefore,  the  Administrator  (tf  the  AMS 
has  determined  that  this  action  wiQ  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  informatiim 
and  recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act 

Because  committee  expenses  are 
incurred  on  a  continuous  basis  during 
the  entire  fiscal  period,  approval  of  the 
expenditures  must  be  expedited. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postp<Hung  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C  553). 

List  of  Subjects  in  7  CFR  Part  919 

Colorado,  Marketing  agreements  and 
orders.  Peaches. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  919  is  amended  as 

follows: 

PART  919-PEACHES  GROWN  IN 
MESA  COUNTY,  CO 

1.  The  authority  citation  for  7  CFR 
part  919  continues  to  read  as  follows: 

Autiiority:  Sees.  1-19. 48  SUt  31.  m 
amended;  7  U.S.C.  801-674. 

2.  Section  919.228  is  added  to  read  as 

follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§919.228    Expenaas. 

Expenses  of  $26,572  are  authorized  to 
be  incurred  by  the  Administrative 
Committee  for  the  fiscal  period  ending 
June  30. 1990.  Unexpended  funds  from 
the  1968-W  fiscal  period  may  be  carried 
over  as  a  reserve. 

Dated:  December  4, 1989. 
William  |.  DoyU, 

Acting  Deputy  Director.  Fruit  and  VegetoUe 
DiviMJoa. 

[FR  Doc  80-28606  Filed  12-6-«0(  MS  ami 
BuxiNO  cow  9*n-u-m 


7CFR  Part  964 

[FV-89-108FR] 

Expenses  and  Assessment  Rata  for 
Wamuts  Grown  m  CaMomia  for  1999- 
90 

AGENCY:  Agricultural  Marketing  Service. 
ACnON:  Final  role. 

summary:  This  final  rule  aotbcHizes 

expenditures  and  establishes  an 
assessment  rate  under  Mariceting  Order 
No.  984  for  the  1969-90  marketing  year 
established  imder  the  walnut  marketing 
order.  This  action  is  needed  for  the 
Walnut  Marketing  Board  (Board),  the 
agency  responsible  for  the  local 
administration  of  the  order,  to  operate 
during  the  1980-00  marketing  year.  The 
Board  inciu-s  expenses  on  a  continooua 
basis  and  needs  to  collect  funds  during 
the  year  to  pay  those  expenses.  FuihIs  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 

EPFECnvE  date:  August  1. 1989.  through 
July  31. 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Beatria  Rodriguez.  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V.  AMS.  USDA,  P.O.  Box  9645ft. 
Room  2524-S,  Washington.  DC  20000- 
6456;  telephone:  (202)  447-512a 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  984  (7  CFR 
part  984),  both  as  amended,  regulating 
the  handling  of  walnuts  grown  in 
California.  The  mariceting  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  ismied  tbereimder.  are 
unique  in  that  they  are  brou^t  about 
thrmigh  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 


There  are  approximately  A5  handlers 
of  walnuts  grown  in  California  who  are 
subject  to  regulation  under  the  wafarat 
marketing  order  and  approximately 
5,000  producers  of  walnuts  in  the 
production  area.  Small  agricuhnral 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  tftose  having  aimnal  receipts  of 
less  ttian  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  walnut  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  walnut  maii:eting  order  requires 
that  the  assessment  rate  for  a  particular 
marketing  year  shall  apply  to  all 
assessable  walnuts  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Board  and  submitted  to  the  U.S. 
Department  of  Agriculture  for  approvaL 
The  Board  consists  of  handlers, 
producers,  and  a  non-industry  member. 
They  are  familiar  with  the  Board's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  areas  and 
are  thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessn^nt  rate  recommended  by 
the  Board  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  walnuts.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  su^icient  income  to  pay  the 
Board's  expected  expenses.  The 
reconunended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
Board  shortly  before  a  season  starts, 
and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Board  will  have 
funds  to  pay  its  expenses. 

The  Board  met  on  September  15. 1989. 
and  unanimously  reconunended  1990-00 
marketing  order  expenditures  of 
$1,463,782  and  an  assessment  rate  of 
$0.0085  per  kemelweight  pound  of 
walnuts.  In  comparison.  1988-89 
marketing  year  budgeted  expenditin^s 
were  Sl.475.294,  and  the  assessment  rate 
was  $0.0085  per  kemelweight  pouitd  of 
walnuts.  Major  budget  categories  for 
1989-90  are  $79,436  for  administrative 
expenses.  $300,000  for  production 
research.  $700,000  for  the  domestic 
market  research  and  development 
program,  and  $37,000  for  the  1990  crop 
estinute.  Comparable  actual 
expenditures  for  the  1988-80  crop  were 
$75,909;  $244,968,  $888,554.  and  $3a50a 
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respectively.  Assessment  income  for 
1989-90  is  estimated  to  total  as  much  as 
$1,539,707  based  on  an  estimated  crop  of 
181.142,000  kemelweight  pounds  of 
walnuts. 

While  this  final  action  would  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has . 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  a  new  S  984.341  and 
is  based  on  Board  recommendations  and 
other  available  information.  A  proposed 
rule  was  published  in  the  Federal 
Register  on  October  31. 1989  (54  FR 
45738).  Comments  on  the  proposed  rule 
were  invited  from  interested  persons 
until  November  10, 1989.  No  comments 
were  received. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
Board  and  other  available  information, 
it  is  found  that  this  final  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  action  should  be  expedited 
because  the  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
this  action,  which  was  recommended  by 
the  Board  at  a  public  meeting.  Therefore, 
it  is  also  found  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  984 

California.  Marketing  agreements  and 
orders.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  amended  as 
follows: 

PART  984— WALNUTS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  984  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

2.  New  S  964.341  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

$  M4.341    Expenses  and  assessment  rate. 

Expenses  of  $1,463,782  by  the  Walnut 
Marketing  Board  are  authorized  and  an 
assessment  rate  of  $0.0065  per 
kemelweight  pound  of  merchantable 


walnuts  is  established  for  the  1989-90' 
marketing  year  ending  July  31. 1990. 

Dated:  December  4. 1989. 
WUliam  |.  Doyle, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  89-28609  Filed  12-6-89:  8:45  am) 

BNXINOCOOE  M10-02-H 

FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  202 
(Regulation  B;  Docket  No.  R-06711 
RIN  710O-AA97 

Equal  Credit  Opportunity  Business 
Credit 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action;  Final  rule. 

summary:  The  Board  is  revising 
Regulation  B  to  implement  amendments 
to  the  Equal  Credit  Opportunity  Act.  The 
amendments  mandate  that  creditors 
give  written  notice  to  business 
applicants  of  the  right  to  a  written 
statement  of  reasons  for  a  credit  denial. 
Creditors  are  also  required  to  retain 
records  relating  to  business  credit 
applications  for  at  least  one  yeeu'. 

The  revisions  to  Regulation  B 
implement  the  statutory  amendments 
and  define  coverage  based  on  a  credit 
applicant's  gross  revenues.  Creditors 
must  provide  written  notices  and  retain 
records  in  accordance  with  the  new  law 
on  credit  apphcations  involving 
businesses  with  gross  revenues  of  $1 
million  or  less.  Applications  from 
businesses  with  gross  revenues  greater 
than  $1  million  and  applications  for 
trade  credit  and  similar  types  of 
business  credit  are  subject  to  modified 
notice  and  recordkeeping  rules  provided 
in  Regulation  B.  Business  credit 
transactions,  regardless  of  the  revenue 
size  of  the  business,  remain  covered  by 
all  other  relevant  provisions  of  the  Equal 
Credit  Opportunity  Act  and  Regulation 
B. 

EFFECTIVE  DATE:  December  8, 1989,  but 
mandatory  compliance  is  not  required 
until  April  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

In  the  Division  of  Consumer  and 
Community  Affairs,  at  (202)  452-2412  or 
452-3667:  Adrienne  Hurt  Senior 
Attorney,  or  Jane  Ahrens,  Staff 
Attorney;  for  the  hearing  impaired  only, 
contact  Eamestine  Hill  or  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD)  at  (202)  452-3544, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC  20551. 


SUPPLEMENTARY  INFORMATION: 
(1)  Background 

The  Equal  Credit  Opportunity  Act 
(ECOA).  15  U.S.C.  1691-1691f.  makes  it 
unlawful  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  sex,  marital  status,  race,  color, 
national  origin,  religion,  age  (provided 
the  applicant  has  the  capacity  to 
contract),  because  all  or  pari  of  an 
applicant's  income  derives  from  any 
public  assistance,  or  because  an 
applicant  has  in  good  faith  exercised 
any  right  under  the  Consumer  Credit 
Protection  Act.  The  ECOA  provides  that 
a  credit  applicant  has  the  right  to  obtain 
a  written  statement  of  reasons  for  a 
denial  of  credit.  The  ECOA  is 
implemented  by  the  Board's  Regulation 
B.  12  CFR  part  202.  A  staff  commentary 
to  the  regulation,  12  CFR  part  202  Supp. 
I,  applies  and  interprets  its 
requirements.  The  fourth  proposed 
update  to  the  commentary  to  Regulation 
B,  including  interpretations  of  the  ECOA 
amendments  on  business  credit,  is 
published  elsewhere  in  this  Federal 
Register. 

Pursuant  to  authority  granted  under 
section  703(a)  of  the  ECOA.  12  U.S.C. 
1691b(a),  the  Board  has  previously 
provided  limited  exceptions  from  some 
of  the  regulation's  requirements  for 
certain  types  of  credit,  including 
extensions  of  credit  primarily  for 
business,  commercial  or  agricultural 
purposes  ("business  credit").  The 
current  exceptions  for  business  credit 
relate  to  written  notification  of  credit 
denials,  record  retention,  marital  status 
inquiries,  and  supplying  information  to 
third  parties  about  accounts  held  jointly 
by  married  persons. 

The  Women 's  Business  Ownership  Act 
Amendments  to  the  ECOA 

For  a  number  of  years,  members  of 
Congress  and  others  have  expressed 
concern  that  the  business  credit 
exceptions  under  Regulation  B  did  not 
provide  business  credit  applicants, 
particularly  small-business  owners, 
adequate  rights  imder  the  ECOA.  On 
October  25. 1988.  the  ECOA  was 
amended  by  the  Women's  Business 
Ownership  Act  of  1988.  Public  Law  No. 
100-533, 102  Stat.  2889.  The  primary 
intent  of  the  statutory  amendments  is  to 
provide  small-business  owners  the  same 
procedural  rights  under  the  ECOA  that 
are  afforded  to  consumer  credit 
borrowers.  These  amendments  to  the 
ECOA  require  creditors  to  (1)  give 
business  credit  applicants  written  notice 
of  the  right  to  obtain  reasons  for  a  credit 
denial  in  writing  and  (2)  retain  records 
on  business  credit  applications  for  at 
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least  one  jrear,  pursuant  to  the  Federal 
Reserve  Board's  implementing 
regulation. 

The  statutMy  provision  governing  the 
Board's  nilewriting  authority  also  was 
amended  to  provide  that  any  exempbon 
from  the  requirements  of  the  act  or 
implementing  regulation  tsseed  by  die 
Board  will  end  after  five  years.  The 
Board  may  extend  an  exeoqrtioD  for  an 
additional  five-year  period  if  the  Board 
makes  an  express  finding  that  an 
extension  is  ai^roimate. 

The  Revisions  to  Regulation  B 

On  luly  14. 196%  the  Board  pablished 
for  comment  a  proposed  rule  to  amend 
Regulation  B  to  implement  the  amended 
statute.  (54  FR  29734)  The  Board 
received  approximately  200  comment 
letters  on  the  proposal.  More  than  half 
of  the  conunenters  generally  objected  to 
the  legislation  without  addressing 
specific  aspects  of  the  Board's  proposal 
About  one-third  of  the  letters  provided 
comment  on  the  proposed  rules.  There 
was  general  support  for  the  use  of  gross 
revenues  as  the  test  to  identify  the 
business  credit  applicants  intended  by 
the  Congress  to  be  covered  by  the 
amendments,  though  some  commenters 
preferred  that  coverage  be  based  on  a 
loan  size  or  some  dual  revenue  and 
loan-size  test.  Some  expressed  concern 
about  the  costs  associated  with  the 
proposed  record  retention  rules. 

Biiased  on  express  findings  required  by 
the  act.  the  comments,  and  further 
analysis,  the  Board  has  issued  herein  a 
final  rule  that  defines  the  business  credit 
applications  to  which  the  new  iwtice 
and  recordkeeping  rules  apply  and 
provides  alternative  ways  for  complying 
with  the  notice  requirements.  Some 
commenters  had  suggested  that  the 
dollar  amount  of  the  revenue  cutoff  be 
lower.  SmaUCT  financial  InstitBtions 
were  concerned  that  the  amendments 
would  have  a  disproportionate  Impact 
on  their  institutions  because  the 
proposed  cutoff  would  cover  virtuany  all 
of  their  loans.  Other  commenters 
believed  that  the  revenue  cutuff  should 
be  much  higher.  In  the  final  rule,  the 
Board  has  increased  the  test  for 
coverage  from  $500,000  to  $1  million  in 
gross  revenues.  This  figure  covers 
approximately  86  percent  of  aD  for-profit 
businesses  and  will  afford  the  ECOA's 
procedural  rights  to  a  wider  variety  of 
businesses.  The  Board  has  aiso  revised 
the  provisinnt  on  notice  and 
recordkeepuijB  that  govern  aii  other 
business  credit  transactions,  and  has 
eliminated  an  exception  that  used  to 
I>ermit  mantal  status  mquines  in 
business  credit  appltcanons. 

The  new  notice  and  rectm)  retention 
rules  apt^icable  to  business  credit 


generally  are  similar  to  the  rules  that 
govern  nonbusiness  credit.  The  primary 
difference  relates  to  recordkeeping 
rules — 12  months  for  business  credit  and 
25  months  for  nonbusiness  credit 
Creditors  that  elect  to  fellow  the  roles 
governing  nonbusiness  credit  for  all 
transactions  will  be  in  full  compliance 
with  the  act  and  regulation.  Similarly, 
creditors  may,  but  are  not  required  to, 
treat  all  applications  lot  business  credit 
the  same  (irrespective  of  revenue  size) 
by  providing  ixotice  and  keeping  records 
in  accordance  with  the  new 
requirements. 

"The  new  provisions  contained  in 
paragraph  (a)(3)[i]  of  9  202.9 
(Notifications)  and  paragraphs  (b)(l)-(4] 
of  S  202.12  (Record  Retention)  govern 
applications  from  businesses  that  had 
gross  revenues  of  $1  million  or  less  in  its 
preceding  fiscal  year.  Applications  for 
trade  credit,  credit  incident  to  factoring 
arrangements,  and  similar  types  of 
business  credit — as  well  as  credit 
applications  from  businesses  with 
revenues  exceeding  $1  million — are 
subject  to  the  modified  rules  for 
notification  and  record  retention  set 
forth  in  8S  202.9(a)(3)(ii)  and  202.12(bK5) 
of  Regulation  B.  respectively. 

(2)  Sectioo-by-Section  Sommaiy 

The  following  is  a  section-by-secdon 
summary  of  the  final  rule  implementing 
the  amendments  to  the  ECOA  contained 
in  the  Women's  Business  Ownership 
Act. 

Section  20Zi—Definition8 

2(g) — ^Business  Credit 

The  definition  ol  business  credit 
previously  contained  in  i  202.3(d)(1)  has 
been  moved  to  1 2012  (Definitions), 
paragraph  2(g).  The  definition  of 
"Board."  previously  contained  in 
S  202.2(g),  has  been  removed  to  avoid 
the  need  to  renumber  succeeding 
paragraphs.  As  used  in  the  regulation, 
the  term  Board  means  the  Bosjd  of 
Governors  of  the  Federal  Reserve 
System. 

Section  202.3— Limited  Exceptions  for 
Certain  Ctaasea  ofTransocUonB 

3(a}-{d)— Public  UtiUties,  Securities. 
Incidental  and  Government  Credit 
Exceptions 

In  addition  to  business  credit. 
Regolatioa  B  provides  exceptions  from 
certaia  pniviclans  f or  cndit  exteasians 
invoMqi  poblte  utility  ■enrices;  credit 
extensions  sol^ect  to  regulation  mtder 
the  Seciuities  Exchange  Act  credit 
payaUe  in  foor  or  fewer  instalhnenta.  in 
which  no  credit  card  is  used  and  no 
finance  dtaiga  is  iinpoaed  ("incidental 
credit"];  and  extenaions  of  credit  to 


federal  and  state  governments,  tai  the 

July  proposal,  the  Board  solicited 
comment  on  the  appropriateness  of 
retaining  the  special  rules  for  these 
classes  of  transactions.  Except  in  the 
case  of  incidental  credit,  the  Board 
received  no  unfavorable  comment  The 
final  rule  retains  the  current  exceptions 
in  %  2023  of  the  regulation  for  all  four 
categories  without  change,  except  that 
the  government  credit  exception  has 
been  redesignated  {  202.3(dl. 

The  Board  beUeves  that  die  limited 
exceptions  renuin  ap^Mophaie.  The 
exceptions  lot  public  utilities  credit  are 
minimal  and  relate  to  marital  status 
inquiries,  reporting  credit  information  to 
third  parties,  and  record  retention. 
PubUc  utilities  credit  is  subject  to  most 
of  die  regolatoiy  requirements  including, 
for  example,  the  rules  governing 
information  that  may  be  considered  In 
evaluating  applications  and  the  rules  for 
notifying  applicants  of  credit  denials. 
Securities  credit  is  subject  to  the 
Securities  Exchange  Act  of  1934  which 
continues  to  impose  duties  upon 
securities  brokers  and  dealers  to 
ascertain  certain  information  about 
business  entities  and  individuals 
ap{rfying  for  credit  such  as  legal 
relationships  and  the  typws  of  ownership 
interest  in  property.  Therefore,  the 
Board  believes  that  the  exceptions  brym 
Regulation  B*8  restrictions  (on  inquiries 
about  spouses  and  marital  status  and  on 
obtaining  the  signatures  of  guarantors 
and  cosigners)  remain  appropriate. 
Extension  of  credit  to  governments  or 
governmental  subdivisions  are  subject 
to  the  general  rule  barring  unlawful 
credit  discrimination;  the  costs  of 
compliance  clearly  outweigh  any 
protecticHis  that  might  be  horded  by 
applying  all  of  the  other  ECOA 
requirements. 

One  commenter  opposed  tfie 
incidental  credit  exception  on  the 
ground  that  consumers  are  not  receiving 
the  full  protections  ol  the  act  because 
some  retail  sellers  deliberately  structure 
financing  arrangements  to  fall  within  the 
exception.  Notwithstanding  this 
ccmment.  the  credit  transactions  to 
which  the  exception  apphes  are  largely 
incidental  to  some  other  activity  (such 
as  the  providing  of  health  care  or  otiier 
professiooal  services)  where  the  creditor 
extends  oedit  as  an  scconimodaboo  to 
the  consumer  and  is  not  tax  the  business 
of  extending  credit 

Business  credit  exceptions 

The  provisions  of  paragraph  (d)  on 
business  credit  have  been  moved  to 
other  sections  or  ehminated  as 
discussed  below.  Paragraph  (e)  on  credit 
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to  governments  has  been  redesignated 
paragraph  (d). 

Former  paragraph  (d)(1)  containing 
the  definition  of  business  credit  has 
been  moved  to  §  202.2(g).  Former 
paragraph  (d)(2)  contained  exceptions 
for  all  business  credit  transactions 
relating  to  marital  status  inquiries  and 
credit  reporting;  the  final  rule  eliminates 
both  exceptions  as  discussed  below. 
The  substance  of  the  rules  in  paragraph 
(d)(3)  notifications  is  now  in 
S  202.9(a)(3)(ii).  The  substance  of  the 
rules  on  record  retention  in  that 
paragraph  is  now  in  S  202.12(b)(5). 

The  final  rule  prohibits  creditors  from 
Inquiring  about  the  marital  status  of  a 
business  credit  applicant  for  unsecured 
credit.  The  regulation  permits  creditors 
to  inquire  about  marital  status  if  an 
applicant  resides  in  a  community 
property  state  or  relies  on  property 
located  in  such  a  state  to  repay  a  debt 
or  applies  for  secured  credit  A  few 
commenters  expressed  concern  that  not 
knowing  the  marital  status  of  an 
applicant  for  unsecured  business  credit 
particularly  in  the  case  of  a  sole 
proprietor,  would  adversely  affect  the 
creditor's  ability  to  determine  ownership 
rights  in  property  held  by  the  applicant 
The  prohibition  on  marital  status 
inquiries,  however,  does  not  impair  a 
creditor's  ability  to  inquire  about 
ownership  rights  in.  or  the  name  of  any 
co-owner  of.  property  relied  upon  by  a 
credit  applicant  to  satisfy  a  debt  in  the 
event  of  default.  [See  generally 
S  202.5(d)(1)  and  accompanying 
commentary.) 

The  final  rule  deletes  an  exception  for 
business  credit  from  5  202.10  regarding 
the  reporting  of  credit  information  for 
joint  accounts  held  by  spouses.  Some 
commenters  expressed  concern  that 
eliminating  the  exception  might  lead  to 
confusion  about  whether  the  reporting 
requirements  apply  to  the  business 
accounts  of  sole  proprietors.  Section 
202.10  was  designed  to  remedy  a 
situation  related  to  consumer  credit 
accounts,  where  credit  histories  used  to 
be  reported  only  in  the  husband's  name 
and,  as  a  consequence,  married  women 
who  become  divorced  or  widowed  were 
left  without  a  credit  history.  The 
provision  is  net  relevant  to  business 
applicants  such  as  corporations  or 
partnerships,  nor  is  it  intended  to  apply 
to  individual  business  applicants  such 
as  sole  proprietors.  Consequently,  as  a 
technical  matter,  no  specific  exception  is 
necessary.  Nevertheless,  to  address  any 
possible  ambiguity,  the  Board's  official 
staff  commentary  to  Regulation  B  will 
make  clear  that  the  credit  reporting  rules 
apply  only  to  consumer  accounts. 


Section  202.9— Notifications 

g(a] — Notification  of  action  taken. 
ECOA  notice,  and  statement  of  specific 
reasons 

Paragraph  (a)(3) — Notification  to 
Business  Credit  Applicants 

Paragraph  (a)(3)  contains  the 
notification  requirements  for  business 
credit  applicants. 
Paragraph  {a)(3)(i) 

Paragraph  (a)(3)(i)  implements  section 
703(a)(5)  of  the  act  which  requires 
creditors  to  inform  business  loan 
applicants,  in  writing,  of  the  right  to  a 
written  statement  of  the  reasons  for  the 
denial  of  loan  applications.  These  rules 
govern  credit  applications  from 
businesses  with  $1  million  or  less  in 
gross  revenues  (including  applications 
from  individuals  applying  for  business- 
purpose  credit),  except  that  appUcations 
for  trade  similar  credit  (regardless  of  the 
revenue  size  of  the  business)  are 
governed  by  the  rules  in  paragraph 
(a)(3)(u). 

Creditors  may  notify  business  credit 
applicants  of  a  credit  decision  orally  or 
in  writing.  Notice  of  the  credit  decision 
must  be  given  in  accordance  with  the 
timing  requirements  of  paragraph 
(a)(1) — typically  within  30  days  of 
receiving  a  "completed"  application. 
Under  S  202.2(f),  an  application  is 
deemed  to  be  "completed"  when  the 
creditor  has  received  all  the  information 
it  regularly  obtains  and  considers  in 
evaluating  applications  for  credit 
(including  any  information  requested 
from  the  apphcant). 

Creditors  must  satisfy  the  requirement 
to  provide  a  written  notice  of  the  right  to 
a  statement  of  reasons  in  one  of  two 
ways.  The  creditor  may  follow  the  rule 
used  for  nonbusiness  credit  and  give  the 
written  notice  of  the  right  to  a  statement 
of  reasons  after  a  credit  denial  or  other 
adverse  action  is  taken.  And  of  course, 
as  in  the  case  of  nonbusiness  credit  the 
creditor  may  provide  a  written 
statement  of  ^e  specific  reasons  for  a 
credit  denial,  instead  of  merely  giving 
notice  of  the  right 

Alternatively,  the  creditor  may  give 
the  notice  to  business  applicants  at  the 
time  of  application.  Notice  could  be 
given  on  a  separate  piece  of  paper  or 
included  on  any  documentation 
provided  to  the  applicant  as  long  as  the 
notice  is  given  in  a  form  the  applicant 
may  retain.  The  disclosure  should  be 
readily  noticeable,  but  there  are  no 
special  requirements  regarding  location, 
type  size,  or  type  face. 

Whether  a  notice  is  provided  at  the 
time  of  appUcation  or  when  adverse 
action  is  taken,  the  notice  must  contain 
all  the  information  required  by 
paragraph  (a)(2)  except  that — as  noted 


above— creditors  are  permitted  to  give 
the  statement  of  the  action  taken  (for 
example,  that  a  line  of  credit  or  a  loan 
has  been  denied)  orally  or  in  writing. 
The  information  required  includes  the 
name  and  address  of  the  creditor  a 
statement  of  the  provisions  of  section 
701(a)  of  the  ECOA  (the  "ECOA 
notice");  and  the  name  and  address  of 
the  federal  agency  that  administers 
compliance  with  respect  to  the  creditor. 
Two  model  forms  are  provided  in 
Appendix  C  to  the  regulation  and  are 
discussed  below. 

Oral  notification  for  telephone 
applications 

The  Board  recognizes  that  creditors 
that  handle  business  credit  applications 
by  telephone  (for  example,  when  dealing 
with  existing  customers)  might  find  it 
difficult  to  comply  with  the  written 
notification  requirements.  Paragraph 
(a)(3)(i)(C)  therefore  provides  that  when 
an  application  for  business  credit  is 
made  solely  by  telephone,  compliance 
with  the  notice  requirements  may  be 
satisfied  by  an  oral  disclosure  of  the 
applicant's  right  to  a  statement  of 
reasons  for  a  denial  of  credit  In  such 
instances,  the  creditor  does  not  have  to 
recite  the  information,  normally  required 
in  a  written  notification,  that  is 
contained  in  the  ECOA  notice  specified 
in  i  202.9(b)(1). 

An  oral  or  written  request  for  an 
extension  of  credit  if  made  in 
accordance  with  procedures  established 
by  a  creditor  for  the  type  of  credit 
requested,  is  an  appUcation  under 
S  202.2(f).  A  request  for  an  advance 
under  an  existing  line  of  credit  is  not 
considered  an  "application"  for  credit 
and  therefore  it  does  not  trigger  the 
notice  requirements  of  the  regulation. 
See  Regulation  B.  S  202.2(f)  and 
accompanying  commentary;  see  also 
S  202.2(c)(2). 

Inquiries  from  potential  applicants 
seeking  credit  information  are  not 
subject  to  the  notice  requirements.  Such 
inquiries  are.  however,  subject  to 
S  202.5(a),  which  bars  creditors  from 
discouraging  prospective  applicants,  on 
a  prohibited  basis,  from  making  or 
pursuing  an  application. 
Paragraph  (a)(3)(ii) 

The  rules  on  notification  in  paragraph 
(a)(3)(ii).  formerly  part  of  $  202.3(d)(3). 
apply  to  credit  applications  by 
businesses  with  gross  revenues 
exceeding  $1  million  and  appUcations 
for  all  types  of  trade  credit  credit 
incident  to  factoring,  and  similar 
business  credit  (regardless  of  the 
applicant's  revenues).  The  Board  has 
simplified  the  application  of  these  rules 
for  both  applicants  and  creditors  and 
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has  provided  greater  uniformity  among 
the  timing  requirements. 

Applicants  for  business  credit  covered 
by  paragraph  (a)(3)(ii)  must  be  notified 
of  a  credit  denial,  orally  or  in  writing, 
within  a  reasonable  time  after  the 
creditor  receives  a  completed 
application.  (Notice  given  in  accordance 
with  the  timing  requirements  of 
S  202.9(a)(1)  is  deemed  "reasonable"  in 
all  instances.)  Under  the  revisions, 
applicants  have  up  to  60  days  after  a 
denial  (the  same  rule  as  for  business 
credit  below  the  revenue  cutoff  and  for 
nonbusiness  credit)  to  request  written 
reasons  for  the  denial.  This  changes  the 
previous  rule,  which  gave  business 
credit  applicants  up  to  30  days  after  a 
credit  denial  in  which  to  submit  a 
written  request. 

Section  2(&.12— Record  Retention 

Paragraph  (b) — Preservation  of  Records 

The  revisions  to  9  202.12(b)  implement 
section  703(a)(5)  of  the  act  which 
requires  creditors  to  retain  records 
relating  to  business  credit  applications 
for  no  less  than  one  year.  Paragraphs 
(b)(1)  through  (4)  are  amended  to 
distinguish  between  business  credit 
records,  which  must  be  retained  for  12 
months,  and  nonbusiness  credit  records, 
which  must  be  retained  for  25  months. 
The  Board  had  proposed  in  July  that 
records  relating  to  business  credit 
applicants  be  retained  for  25  months. 
Similarly,  records  relating  to 
applications  from  businesses  with 
revenues  above  the  cutoff  and 
applications  for  trade  and  similar  credit 
would  have  been  subject  to  a  60-day 
retention  period  in  all  cases  and  to  a  25- 
month  retention  period  when  an 
applicant  submitted  a  written  request 
that  records  be  retained.  The  Board 
believed  the  ease  of  compliance 
associated  with  a  more  uniform  timing 
rule  for  all  types  of  credit  records  would 
benefit  creditors. 

Many  commenters  supported  the 
Board's  efforts  to  achieve  consistency  in 
timing  rules.  However,  commercial 
lenders  also  described  the  disparity  in 
the  volume  of  data  typically  obtained  to 
evaluate  consumer  and  business, 
applications,  and  objected  to  the 
incremental  costs  associated  with 
storing  business  records  (particularly  on 
denied  loans)  for  25  rather  than  12 
months. 

The  final  rule  provides  for  an  overall 
12-month  record  retention  period  for 
business  credit  applications.  The  Board 
believes  that  compliance  can  be 
monitored  adequately  by  reviewing 
transactions  within  this  time  period.  The 
rules  in  {  202.12(b)(4),  which  require  the 
longer  retention  of  records  by  creditors 


that  are  the  subject  of  enforcement 
procedures  and  investigations,  will 
continue  to  preserve  records  where  a 
creditor's  actions  come  imder  scrutiny. 

Paragraph  (b)(5) — Special  Rule  for 
Certain  Business  Credit  Applications 

Previously,  the  regulation  (in 
S  202.3(d)(3))  required  creditors  to  retain 
records  for  90  days  after  taking  action 
on  a  business  credit  application.  If 
during  this  time  an  applicant  made  a 
written  request  to  have  records  kept  the 
creditor  had  to  retain  the  records  for  25 
months.  In  the  revised  regulation,  the 
substance  of  former  S  202.3(d)  on  record 
retention  has  been  modified  and  moved 
to  (  202.12(b)(5).  That  provision  now 
applies  only  to  applications  from 
businesses  with  gross  revenues  greater 
than  $1  million,  trade  credit  and  similar 
business  credit  appUcations.  If  a  creditor 
receives  a  written  request  for  a 
statement  of  reasons  from  such 
applicants,  the  creditor  is  required  both 
to  give  the  reasons  and  also  to  retain 
records  for  12  months.  This  eUminates 
the  need  for  rejected  business  credit 
applicants  to  make  two  distinct  requests 
regarding  the  credit  decision  and 
provides  imiform  rules.  Absent  a  written 
request  from  an  appUcant  a  creditor 
does  not  have  to  retain  records  beyond 
the  initial  60-day  period. 

Appendix  C— Sample  Notification 
Forms 

Appendix  C  to  Regulation  B  contains 
sample  notification  forms.  The  Board  is 
adding  two  sample  notices — forms  C-7 
and  C-8 — for  use  in  connection  with 
applications  for  business  credit  Form 
C-7  is  a  sample  notice  for  giving  a 
statement  of  reasons  for  a  credit  denial; 
the  reasons  for  a  credit  denial  contained 
in  the  form  are  iUustrative  only.  Form  C- 
8  is  a  sample  disclosure  of  the  right  to  a 
statement  of  reasons,  of  the  type  that 
would  be  given  at  the  time  of 
application. 

A  creditor  may  design  its  own  notices 
or  use  all  or  a  portion  of  the  forms 
contained  in  the  appendix.  Proper  use  of 
the  forms  will  satisfy  the  requirements 
of  9  202.9(a)(2)(i)  and  9  202.9(a)(3). 
respectively,  for  applications  for 
business  credit 

(3)  Economic  Impact  Statement 

The  Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  statement  on  the  revisions  to 
Regulation  B  that  contains  the  final 
Regulatory  Flexibility  Analysis.  A  copy 
may  be  obtained  from  Publications 
Services,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551.  at  (202)  452-3245. 


Ust  of  Subjecto  in  12  CFR  202 

Banks.  Banking,  Civil  rights. 
Consumer  protection.  Credit  Federal 
Reserve  System.  Marital  status 
discrimination,  Minority  groups. 
Penalties.  Sex  discrimination.  Women. 

(4)  Text  of  revisions 

Pursuant  to  authority  granted  in  15 
U.S.C.  1691b(a)  of  the  ECOA.  the  Board 
amends  12  CFR  part  202  as  foUows: 

PART  202-{AMENDED] 

1.  The  authority  citation  for  part  202  is 
revised  to  read  as  follows: 

Authority.  15  U.S.C.  IBBl-ieeif. 

2.  Section  202.2  is  amended  by 
revising  paragraph  (g)  to  read  as 
foUows: 

1 202.2— OeflnWona. 


(g)  Business  credit  refers  to 
extensions  of  credit  primarily  for 
business  or  commercial  (including 
agricultural)  purposes,  but  excluding 
extensions  of  credit  of  the  types 
described  in  9  202.3  (a),  (b).  and  (d). 


{  202.3— [Amended] 

3.  Section  202.3  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as 
paragraph  (d). 

4.  Section  202.9  is  amended  by  adding 
paragraph  (a)(3).  Paragraphs  (a)  (1)  and 
(2)  are  republished  to  read  as  follows: 

1 202.9— ftotificatlons. 

(a)  Notification  of  action  taken.  ECOA 
notice,  and  statement  of  specific 
reasons — (1)  When  notification  is 
required.  A  creditor  shall  notify  an 
appUcant  of  action  taken  within: 

(i)  30  days  after  receiving  a  completed 
application  concerning  the  creditor's 
approval  of,  counteroffer  to,  or  adverse 
action  on  the  application; 

(ii)  30  days  after  taking  adverse  action 
on  an  incomplete  application,  unless 
notice  is  provided  in  accordance  with 
paragraph  (c)  of  this  section; 

(iii)  30  days  after  taking  adverse 
action  on  an  existing  account  or 

(iv)  90  days  after  notifying  the 
appUcant  of  a  counteroffer  if  the 
applicant  does  not  expressly  accept  or 
use  the  credit  offered. 

(2)  Content  of  notification  when 
adverse  action  is  taken.  A  notification 
given  to  an  applicant  when  adverse 
action  is  taken  shaU  be  in  writing  and 
shaU  contain:  a  statement  of  the  action 
taken;  the  name  and  address  of  the 
creditor  a  statement  of  the  provisions  of 
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section  701(a)  of  the  Act  the  name  and 
address  of  the  Federal  agency  that 
administer*  compliance  with  respect  to 
the  creditor  and  either 

(i)  A  statement  of  specific  reasons  for 
the  action  taken:  or 

(ii)  A  disclosure  of  the  applicant's 
right  to  a  statement  of  specific  reasons 
within  30  days,  if  the  statement  is 
requested  within  60  days  of  the 
creditor's  notification.  The  disclosure 
shall  include  the  name,  address,  and 
telephone  number  of  the  person  or  office 
from  which  the  statement  of  reasons  can 
be  obtained.  If  the  creditor  chooses  to 
provide  the  reasons  orally,  the  creditor 
shall  also  disclose  the  applicant's  right 
to  have  them  confirmed  in  writing 
within  30  days  of  receiving  a  written 
request  for  confirmation  from  the 
applicant. 

(3)  Notification  to  business  credit 
applicants.  For  business  credit  a 
creditor  shall  comply  with  the 
requirements  of  this  paragraph  in  the 
following  manner 

(i]  With  regard  to  a  business  that  had 
gross  revenues  of  $1,000,000  or  less  in  its 
preceding  fiscal  year  (other  than  an 
extension  of  trade  credit  credit  incident 
to  a  factoring  agreement,  or  other 
similar  types  of  business  credit),  a 
creditor  shall  comply  with  paragraphs 
(a)  (1)  and  (2)  of  this  section,  except 
that: 

(A)  The  statement  of  the  action  taken 
may  be  given  orally  or  in  writing,  when 
adverse  action  is  taken; 

(B)  Disclosure  of  an  appUcant's  right 
to  a  statement  of  reasons  may  be  given 
at  the  time  of  application,  instead  of 
when  adverse  action  is  taken,  provided 
the  disclosure  is  in  a  fortn  the  applicant 
may  retain  and  contains  the  information 
required  by  paragraph  (a)(2)(ii)  and  the 
ECOA  notice  specified  in  paragraph 
(b)(1)  of  this  section; 

(C)  For  an  application  made  solely  by 
telephone,  a  creditor  satisfies  the 
requirements  of  this  paragraph  by  an 
oral  statement  of  the  action  taken  and  of 
the  appUcant's  right  to  a  statement  of 
reasons  for  adverse  action. 

(ii)  With  regard  to  a  business  that  had 
gross  revenues  in  excess  of  $1,000,000  in 
its  preceding  fiscal  year  or  an  extension 
of  trade  credit  credit  incident  to  a 
factoring  agreement  or  other  similar 
types  of  business  credit  a  creditor  shall: 

(A)  Notify  the  applicant,  orally  or  in 
writing,  within  a  reasonable  time  of  the 
action  taken:  and 

(B)  Provide  a  written  statement  of  the 
reasons  for  adverse  action  and  the 
ECOA  notice  specified  in  paragraph 
(b)(1)  of  this  section  if  the  applicant 
makes  a  written  request  for  the  reasons 


within  60  days  of  being  notified  of  the 
adverse  action. 

5.  Section  202.12  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  and  paragraphs  (b)(2}-{4)  and 
adding  paragraph  (b)(5)  to  read  as 
follows: 

1 202.12— Record  Retentloa 
*        *         *        •        • 

(b)  Preservation  of  records — (1) 
Applications.  For  25  months  (12  months 
for  business  credit)  after  the  date  that  a 
creditor  notifies  an  appUcant  of  action 
taken  on  an  application  or  of 
incompleteness,  the  creditor  shall  retain 
in  original  form  or  a  copy  thereof: 
***** 

(2)  Existing  accounts.  Far  25  months 
(12  months  for  business  credit)  after  the 
date  that  a  creditor  notifies  an  applicant 
of  adverse  action  regarding  an  existing 
account  the  creditor  shall  retain  as  to 
that  account  in  original  form  or  a  copy 
thereof: 

(i)  Any  written  or  recorded 
information  concerning  the  adverse 
action;  and 

(ii)  Any  written  statement  submitted 
by  the  applicant  alleging  a  violation  of 
the  act  or  this  regulation. 

(3)  Other  applications.  For  25  months 
(12  months  for  business  credit)  after  the 
date  that  a  creditor  receives  an 
application  for  which  the  creditor  is  not 
required  to  comply  with  the  notification 
requirements  of  i  202.9,  the  creditor 
shall  retain  all  written  or  recorded 
information  in  its  possession  concerning 
the  appUcant  including  any  notation  of 
action  taken. 

(4)  Enforcement  proceedings  and 
investigations.  A  creditor  shall  retain 
the  information  specified  in  this  section 
beyond  25  months  (12  months  for 
business  credit)  if  it  has  actual  notice 
that  it  is  under  investigation  or  is 
subject  to  an  enforcement  proceeding 
for  an  alleged  violation  of  the  act  or  this 
regulation  by  the  Attorney  General  of 
the  United  States  or  by  an  enforcement 
agency  charged  with  monitoring  that 
creditor's  compliance  with  the  act  and 
this  regulation,  or  if  it  has  been  served 
with  notice  of  an  action  filed  pursuant  to 
section  706  of  the  Act  and  i  202.14  of 
this  regulation.  The  creditor  shall  retain 
the  information  until  final  disposition  of 
the  matter,  unless  an  earlier  time  is 
allowed  by  order  of  the  agency  or  court 

(5)  Special  rule  for  certain  business 
credit  applications.  With  regard  to  a 
business  with  gross  revenues  in  excess 
of  $1,000,000  in  its  preceding  fiscal  year, 
or  an  extension  of  trade  credit,  credit 
incident  to  a  factoring  agreement  or 
other  similar  types  of  business  credit 


the  creditor  shall  retain  records  for  at 
least  60  days  afier  notifying  the 
appUcant  of  the  action  taken.  If  within 
that  time  period  the  appUcant  requests 
in  writing  the  reasons  for  adverse  action 
or  that  records  be  retained,  the  creditor 
shall  retain  records  for  12  months. 

5.  Appendix  C  it  amended  by  revising 
the  first  and  last  paragraph  of  the 
introduction,  and  by  adding  sample 
forms  C-7  and  C-«  to  read  as  follows: 

Appendix  C— Sample  Notification 
Fonns 

This  appendix  contains  eight  sample 
notification  forms.  Forms  C-1  through 
C-4  are  intended  for  use  in  notifying  an 
applicant  that  adverse  action  has  been 
taken  on  an  application  or  account 
under  S  202.9(a)  (1)  and  (2){i)  of  this 
regulation.  Form  C-5  is  a  notice  of 
disclosure  of  the  right  to  request  specific 
reasons  for  adverse  action  under 
S  202.9(a)  (1)  and  (2)(ii).  For  C-6  is 
designed  for  use  in  notifying  an 
applicant  under  fi  202.9(c)(2),  that  an 
application  is  incomplete.  Forms  C-7 
and  C-8  are  intended  for  use  in 
connection  with  applications  for 
business  credit  under  S  202.9(a)(3). 
***** 

A  creditor  may  design  its  own 
notification  forms  or  use  all  or  a  portion 
of  the  forms  contained  in  this  appendix. 
Proper  use  of  Forms  C-1  through  C-4 
will  satisfy  the  requirements  of 
S  202.9(a)(2)(i).  Proper  use  of  Forms  C-5 
and  C-6  constitiites  full  compliance  with 
S  I  202.9(a)(2)(ii)  and  202.9(c)(2). 
respectively.  Proper  use  of  Forms  C-7 
and  C-8  will  satisfy  the  requirements  of 
S  202.9(a)(2)  (i)  and  (ii),  respectively,  for 
appUcations  for  business  credit 
***** 

FORM  C-7— SAMPLE  NOTICE  OF  ACTION 
TAKEN  AND  STATEMENT  OF  REASONS 
(BUSINESS  CREDIT) 

Creditor's  name 
Creditor's  address 
Date 

Dear  Applicant:  Thank  you  for  applying  to 
us  for  credit.  We  have  given  your  request 
careful  consideration,  and  regret  that  we  are 
unable  to  extend  credit  to  you  at  this  time  for 
the  following  reasons: 

(Insert  appropriate  reason,  such  as  Value  or 
type  of  collateral  not  lufficient  Lack  of 
established  earnings  record  Slow  or  past  due 
in  trade  or  loan  payments) 

Sincerely, 
n&6or.  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex.  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a 
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binding  contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  t>ecau8e  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  Is 
(name  and  address  as  specified  by  the 
appropriate  agency  Usted  in  appendix  A]. 

FORM  C-»-SAMPLE  DISCLOSURE  OF 
RIGHT  TO  REQUEST  SPECinC  REASONS 
FOR  CREDIT  DENIAL  GIVEN  AT  TIME  OF 
APPUCATION  (BUSINESS  CREDIT) 

Creditor's  name 

Creditor's  address 

If  your  application  for  business  credit  is 
denied,  you  have  the  right  to  a  written 
statement  of  the  specific  reasons  for  the 
denial.  To  obtain  the  statement  please 
contact  [name,  address  and  telephone 
number  of  the  peraon  or  office  from  which  the 
statement  of  reasons  can  be  obtained]  within 
60  days  from  the  date  you  are  notified  of  our 
decision.  We  will  send  you  a  written 
statement  of  reasons  for  the  denial  within  30 
days  of  receiving  your  request  for  the 
statement. 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  Usted  in  appendix  A). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  dated  December  1, 
1989. 

WiUlam  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc.  B»-28552  FUed  12-«-e9;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  8«-NM-7»-AD;  Amdt  3»-6417] 

Alrworthineas  DIractivea;  AlrtMM 
Industrft  Model  A300  Series  Airplanes 

AQENCV:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes,  which 
requires  inspection  for  cracks  of 
stringers  22  to  28  run-outs  at  fuselage 


frame  47,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  fatigue 
testing  by  the  manufacturer,  which 
revealed  cracks  on  the  run-outs  of 
stringers  22  to  28  at  the  forward  and  rear 
internal  side  of  the  left-hand  and  right- 
hand  frame  47.  This  condition,  if  not 
corrected,  could  lead  to  reduced 
structural  capability  of  the  fuselage  and 
subsequent  decompression  of  the 
airplane. 

EFFECnvc  date:  January  12. 1990. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airport  Support 
Division,  Avenue  Didier  Daurat  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Standardization  Branch,  9010  East 
Marginal  Way  South.  Seattle, 
Washington. 
rOR  FURTHER  INFORMATION  CONTACR 

Greg  Holt  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1918. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMA'HON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
au'worthiness  directive,  appUcable  to 
certain  Airbus  Industrie  Model  A30G 
series  airplanes,  which  requires 
inspection  for  cracks  of  stringers  22  to  28 
nm-outs  at  fuselage  frame  47,  and 
repair,  if  necessary,  was  pubUshed  in 
the  Federal  Register  on  July  11, 1989  (54 
FR  29050). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  questioned  the  need 
for  the  rule  since  the  referenced  service 
biilletin  will  become  a  part  of  the 
Significtuit  Structural  Inspection 
Program  (SSIP).  The  FAA  acknowledges 
that  the  service  bulletin  may  be  part  of 
the  SSIP,  however,  the  SSIP  document  is 
under  preparation  and  its  date  of 
issuance  is  not  known.  Once  the  SSIP  is 
finalized  and  issued,  the  FAA  may 
consider  further,  separate  rulemaking  to 
address  it.  Since  some  operators  may 
currently  have  airplanes  which  are 
approaching  the  specified  number  of 
cycles  where  the  actions  described  in 
the  service  bulletin  are  necessary,  the 
FAA  has  determined  that  it  is 
appropriate  to  proceed  with  this 
rulemaking  to  require  those  actions. 

One  commenter  requested  that  the 
proposed  compliance  time  of  750 


landings  for  accompUshing  the  iidtial 
inspection  be  extended  to  be  compatible 
%vith  its  "C  check  maintenance  visit 
For  the  commenter,  this  would  be 
equivalent  to  1,660  landings.  The  details 
of  the  commenter's  operations  and  total 
number  of  takeoffs  and  landings  were 
not  provided.  The  FAA  does  not  concur 
with  the  request  The  comments  are 
made  vfiih  regard  to  a  specific  operation 
and  not  in  regards  to  the  general  effect 
of  the  AD  on  aU  affected  operators.  The 
FAA  has  determined  that  the 
compliance  time,  as  proposed, 
represents  the  maximum  interval  of  time 
(number  of  accumulated  landings) 
aUowable  for  the  affected -airplanes  to 
continue  to  operate  prior  to  the  required 
inspections  without  compromising 
safety.  Since  maintenance  schedules 
may  vary  from  operator  to  operator, 
there  would  be  no  assurance  that  the 
Inspection  will  be  accomplished  during 
that  time.  Under  the  provisions  of 
paragraph  E.  of  the  rule,  however, 
operators  may  apply  for  the  approval  of 
an  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time  if 
sufficient  justification  is  presented  to  the 
FAA. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  66  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  8  manhours 
per  airplane  to  accompUsh  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$21,120. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  U 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
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regulatory  docket  A  copy  of  U  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-4  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbiu  Industrie:  Applies  to  Model  A300 
series  airplanes,  as  listed  in  Airbus 
Industne  Service  Bulletin  A300-53-237, 
dated  January  18, 1989,  certificated  in 
any  category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  reduced  structural  capability  of 
the  fuselage  and  Bub>sequent  decompression 
of  the  airplane,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  the  number 
of  landings  indicated  below  or  within  750 
landings  after  the  effective  date  of  this  AO, 
whichever  occurs  later,  and  thereafter  at 
intervals  indicated  below,  perform  either  a 
detailed  visual  or  eddy  current  inspection  of 
stringers  22  to  28  run-outs  at  fuselage  frame 
47,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A300-53-237,  dated  January 
18. 1989. 

1.  For  airplanes  identified  as  Configuration 
1  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  20.500  landings. 

a.  If  the  immediately  preceding  inspection 
was  performed  using  the  detailed  visual 
method,  the  next  inspection  must  be 
performed  within  9,200  landings. 

b.  If  the  immediately  preceding  inspection 
was  performed  using  the  eddy  current 
method,  the  next  inspection  must  be 
performed  within  18,400  landings. 

2.  For  airplanes  identified  as  Configtiration 
3  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  17.500  landings. 

a.  If  the  immediately  preceding  inspection 
was  performed  using  the  detailed  visual 
method,  the  next  inspection  must  be 
performed  within  7,900  landings. 

b.  If  the  immediately  preceding  inspection 
was  performed  using  the  eddy  current 
method,  the  next  inspection  must  l>e 
performed  within  15.800  landings. 

3.  For  airplanes  identified  as  Configuration 
5  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  13.800  landings. 


a.  If  the  immediately  preceding  inspection 
was  performed  using  the  detailed  visual 
method,  the  next  inspection  must  be 
performed  within  SJOO  landings. 

b.  If  the  immediately  preceding  inspection 
was  performed  using  the  eddy  current 
method,  the  next  inspection  must  he 
performed  widiin  12.400  landings. 

4.  For  airplanes  identified  as  Configuration 
6  in  the  service  bulletin,  the  initial  inspection 
must  be  performed  prior  to  the  accumulation 
of  22.200  landings. 

a.  If  the  immediately  preceding  inspection 
wa:  performed  using  the  detailed  visual 
method,  the  next  inspection  must  be 
performed  within  10.000  landings. 

b.  If  the  immediately  preceding  inspection 
was  performed  using  the  eddy  current 
method,  the  next  inspection  must  be 
performed  within  20.100  landings. 

B.  If  cracks  found  are  less  than  or  equal  to 
1  mm  (.039  inch),  repair  prior  to  further  flight 
and  perform  an  eddy  current  inspection  to 
ensure  that  the  crack  has  been  eliminated,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A30O-53-237.  dated  January  18. 1989. 
Repeat  inspections  at  intervals  indicated  in 
paragraph  A.,  above. 

C.  If  cracks  are  greater  than  1  mm  (.039 
inch),  repair  prior  to  further  flight,  in  a 
marmer  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Northwest  Mountain  Region.  Repeat  the 
inspections  at  intervals  shown  in  paragraph 
A.,  above. 

D.  If  no  cracks  are  found,  perform 
repetitive  inspections  at  intervals  shown  in 
paragraph  A.,  above. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

NotKThe  request  should  hi  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat. 
31700  Biapiac,  France.  These  docimients 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Padfic 
Highway  South,  Seattle,  Washington,  or 
the  Standardization  Branch.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  effective 
January  12. 1990. 


Issued  in  Seattle.  Washington,  on 
November  28. 1968. 
DamO  M.  Pederaoo, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-28564  Filed  12-6-89:  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  89-NM-139-AD:  AmandmMit 
39-6416] 

AlrworthlneM  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  requires  the 
replacement  of  aluminum  brake  control 
shafts  with  steel  shafts.  This 
amendment  is  prompted  by  reports  of 
fractures  of  aluminum  shafts  on  Boeing 
Model  757  series  airplanes.  The  Model 
767  is  similar  to  the  Model  757  in  this 
area.  This  condition,  if  not  corrected, 
could  result  in  partial  or  complete  loss 
of  braking  on  one  side  of  the  airplane 
and.  potentially,  the  complete  loss  of 
braking  on  the  airplane. 
EFFECTIVE  DATE:  January  12, 1990. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707.  Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  M.  Herron,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1949.  Mailing 
address:  FAA  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 
SUPPIXMCNTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive.  appUcable  to 
certain  Boeing  Model  767  series 
airplanes,  which  requires  the 
replacement  of  aluminum  brake  control 
shafts  with  steel  shafts,  was  published 
in  the  Federal  Register  on  August  17. 
1989  (54  FR  33936). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  In  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the  one 
comment  received. 

The  Air  Transport  Association  (ATA) 
of  America  expressed  no  objection  to 
the  proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comntent  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  152  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  67  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  8  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Cost  of 
required  parts  is  estimated  to  be  $2,656 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $199,392. 

Hie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-tAMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  13M(a),  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  07-449. 
January  12, 1983):  and  14  CFR  11.89. 


$39.13    [Ammdedl 
2.  Section  39.13  is  amended  by  adding 

the  foUowing  new  airworthiness 

directive: 

Boeing:  Apphes  to  Model  767  series  airplanes 
listed  in  Boeing  Service  Bulletin  767-32- 
0081.  dated  April  27, 1980.  certificated  in 
any  category.  Compliance  required 
within  the  next  750  landings  after  the 
effective  date  of  this  AD  or  prior  to  the 
accumulation  of  15.000  landings, 
whichever  occurs  later,  unless  previously 
accomplished. 
To  prevent  partial  loss  of  braking  and. 

potentially,  the  complete  loss  of  braking, 

accomplish  the  following: 

A.  Replace  aluminum  brake  metering  valve 
module  shafts  with  steel  shafts,  in 
accordance  with  Boeing  Service  Bulletin  767- 
32-0081  dated  April  27, 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

NotR  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacttirer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seatde, 
Washington. 

This  amendment  becomes  effective  January 
12,1990. 

Issued  in  Seattle,  Washington,  on 
November  28. 1989. 
Datrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
pil  Doc  89-28566  Filed  12-fr-89:  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  89-NM-109-AD;  Amendment 

39-64151 

Airworthtress  Directives;  McDonnell 
Douglas  Model  DC-9  -15F,  -32F,  -33F, 
and  -34f  Series  Alrplanss,  Including 
C-9A  and  C-9B  (Mitttary)  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  revises  an 
existing  arworthiness  directrvc  {AD). 
applicaUe  to  McDonnell  Doaflas  Model 
DC-6  series  airplanes,  which  currently 
requires  certain  inspection  and 
modifications  of  the  main  cargo  door 
assembly  to  prevent  inadvertent 
opening  of  the  main  cargo  door  in  flight. 
This  amendment  requires  installation  of 
a  main  cargo  door  hydraulic  isolation 
valve;  installation  of  an  additional,  and 
modification  of  the  existing,  door-open 
indicating  system;  installation  of  a  main 
cargo  door  lock  pin  viewing  window; 
installation  of  a  main  cargo  door  vent 
system;  installation  of  a  vent  door-open 
indicating  circuit;  installation  of  a  main 
cargo  door  hinge  pin  retainer,  and 
modification  of  the  main  cargo  door 
latch  operating  mechanism.  This 
amendment  is  prompted  by  further 
review  of  the  main  cargo  door  design 
and  operation  by  the  FAA  and 
constitutes  terminating  action  for  the 
existing  AD. 

EFFECTIVE  DATE:  Effective  January  13. 
1990. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDormell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach. 
California,  Attention;  Director  of 
PublicaUons.  Cl-LOO  (54-60).  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street,  Long  Beach.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  T.  Razzeto,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-131L  FAA,  Northwest 
Mountain  Region,  3229  East  Spring 
'Street.  Long  Beach,  California  90806; 
telephone  (213)  988-5355. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD  89- 
11-02,  Amendment  39-6216  (54  FR  21; 
164:  May  18, 1989).  applicable  to  Model 
DC-9  -15F.  -32F.  -33F,  and  -34F  series 
airplanes,  including  C-9A  and  C-9B 
(Military)  airplanes,  to  require 
inspection  and  modification  of  the  main 
cargo  door  hydrauhc  control  valve  and 
control  panel  access  door,  visual 
inspection  of  the  main  cargo  door  to 
ensure  the  door  is  locked  prior  to  each 
takeoff,  inspection  and  modification  of 
the  exterior  markings  on  the  main  cargo 
door,  and  functional  checks  of  the  door- 
open  indicating  system,  was  published 
in  die  Federal  Register  on  August  2. 1989 
(54  FR  31847). 


5Q490      Federal  Register  /  Vol.  54.  No.  234  /  Thursday.  December  7.  1989  /  Rules  and  Regulations 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America  submitted  comments  on 
behalf  of  one  member.  The  member 
requested  that  the  proposed  compliance 
time  of  one  year  for  modification  to  add 
a  main  cargo  door  hinge  pin  retainer  and 
a  vent  door-open  indicating  system  be 
changed  to  be  one  year  after  parts  and 
service  bulletins  become  available.  This 
commenter  points  out  that  the  service 
bulletins  are  not  yet  available.  The  FAA 
does  not  concur  with  the  request. 
McDonnell  Douglas  has  stated  that  parts 
and  service  bulletins  will  be  available 
for  installation  on  in-service  Model  DC- 
9  airplanes  by  December  1989. 
Therefore,  in  light  of  the  effective  date 
of  this  AD  and  the  schedule  for  parts 
availability,  the  FAA  has  determined 
that  extension  of  the  compliance  time  is 
inappropriate  and  not  justified. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  88  Model 
DC-9  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  75  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  180  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  cost  of  the 
required  modification  parts  is  estimated 
to  be  $80,000  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$6,540,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  Anal  rule  does  not 
have  sufHcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  nde"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 


regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

939.13    (Amandedl 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-6216  (54  FR 
21416;  May  18, 1989),  AD  89-11-02.  as 
follows: 

McOoonell  Douglas:  Applies  to  Model  DC-0- 
15F.  -32F,  -^3F.  and  -34F,  including  C-BA 
and  C-OB  (Military)  series  airplanes,  as 
listed  in  McDonnell  Douglas  DC-O 
Service  Bulletin  52-70,  dated  January  22, 
1969;  Service  Bulletin  52-87.  dated  June  7, 
1974;  Service  Bullotin  52-91,  Revision  2, 
dated  August  12, 1978;  Service  Bulletin 
52-02.  Revision  2,  dated  November  21. 
1985;  Service  Bulletin  52-03.  Revision  1, 
dated  May  3, 197&;  and  Service  Bulletin 
52-loa  dated  September  30, 197e( 
certiHcated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  inadvertent  opening  of  the  main 
cargo  door  in  flight,  a  condition  which  could 
result  in  loss  of  pressurize tion  and  control  of 
the  aircraft,  accomplish  the  following: 

A.  Within  the  next  14  days  after  May  3a 
1989  (the  effective  date  of  Amendment  39- 
6216),  ensure  that  the  main  cargo  door  is 
closed,  latched,  and  locked  prior  to  takeoff 
following  each  operation  of  the  door,  in 
accordance  with  the  procedures  specified 
below.  The  procedures  required  by  this 
paragraph  must  be  accomplished  by  qualified 
and  trained  personnel,  and  the  training 
program  must  be  approved  by  the  FAA 
Principal  Maintenance  Inspector  (PMI).  The 
method  for  documentation  of  compliance 
must  also  l>e  approved  by  the  FAA  PMI. 

1.  From  the  outside  of  the  airplane,  perform 
a  visual  check  of  the  exterior  manual  latch 
controls  to  ensure  that  the  latch  actuating 
socket  and  the  lock  pin  handle  are  in  the 
LOCK  position;  or 

2.  Perform  a  visual  check  of  the  latches  and 
lock  pins,  located  on  the  inside  of  the  main 
cargo  door,  to  ensure  that  the  latches  are  in 
the  closed  position  and  the  lock  pina  are  in 
the  locked  position. 

3.  Prior  to  taxi,  communicate  to  the  flight 
crew  that  the  main  cargo  door  has  been 
closed,  latched,  locked,  and  checked. 

B.  Unless  the  modifications  de8crit)ed  in 
paragraph  F.2.  of  this  AD  have  previously 


been  accomplished,  within  the  next  30  days 
after  May  30. 1989  (the  effective  date  of 
Amendment  39-6216).  and  thereafter  at 
Intervals  not  to  exceed  45  days,  conduct  a 
main  cargo  door-open  indicating  system 
functional  check  in  accordance  with 
Paragraph  1.  McDonnell  Douglas  All 
Operator's  Letter  (AOL)  9-799.  dated  April 
16. 1974.  If  the  main  cargo  door-open 
indicating  system  functional  check  is  not 
successfully  accomplished,  repair  the  main 
cargo  door-open  indicating  system  prior  to 
further  flight,  in  accordance  with  AOL  9-799 

C.  Within  the  next  30  days  after  May  3a 
1989  (the  effective  date  of  Amendment  39- 
6216),  and  thereafter  at  intervals  not  to 
exceed  45  days.  Inspect  and  modify  the  main 
cargo  door  control  panel  access  door,  spacer 
block,  and 'T'  handle  stowage  clip,  in 
accordance  with  McDonnell  Douglas  AOL  9- 
799A,  dated  January  22, 1975.  and  AOL  9-799. 
dated  April  Id,  1974,  paragraph  2.A.  In 
addition,  inspect  the  control  panel  access 
door  to  ensure  the  door  can  be  secured  in  the 
down  and  locked  position.  If  the  control 
panel  access  door  cannot  be  secured  in  the 
down  and  locked  position,  repair  prior  to 
further  flight 

D.  Unless  previously  accomplished  in 
accordance  wth  Paragraph  (2)  of  AD  75-03- 
03.  Amendment  39-2076,  within  the  next  30 
days  after  May  30. 1989  (the  effective  date  of 
Amendment  39-6216).  verify  that  the  main 
cargo  door  hydraulic  control  valve  shaft 
operates  freely,  without  binding,  between  the 
operate  neutral  and  neutral  lock  positions. 
This  shall  be  accomplished  by  opening  the 
main  cargo  door  hydraulic  control  valve 
control  panel  access  door  raising  the  "T' 
handle.  Douglas  P/N  4777888-1;  and  pulling 
the  "T'  handle  vertically  upward  to  its 
maximum  travel  (operate  neutral  position). 
When  the  vertical  force  on  the  'T'  handle  it 
relieved,  the  main  cargo  door  hydraulic 
control  valve  shaft  should  return  to  the 
neutral  lock  (down)  position  without  binding. 
Replace  the  main  cargo  door  hydraulic 
control  valve.  Douglas  P/N  5919985-6001. 
prior  to  further  fli^t,  if  the  valve  shaft  does 
not  return  freely  to  the  neutral  lock  position. 

E.  Within  the  next  30  days  after  May  3a 
1989  (the  effective  date  of  Amendment  39- 
6216).  inspect  the  main  cargo  door  exterior 
lock  pin  handle  and  latch  actuating  socket 
markings  in  accordance  with  Paragraph  4.C 
of  McDonnell  Douglas  AOL  9-799,  dated 
April  16, 1974;  and  McDonnell  Douglas 
Drawings  7910689.  Revision  P,  dated 
November  29, 1973.  Item  Numbers  16  and  18 
(DC-0-15F),  or  Drawing  791086&  Revision 
AK.  dated  January  21. 1977.  Item  Numbers  16 
and  18  (DC-8-32F.  -33F,  and  -34F).  If  the 
exterior  markings  are  not  correct  modify  in 
accordance  with  the  above  specifled 
McDonnell  Douglas  drawings  prior  to  further 
flight. 

F.  Within  the  next  six  months  after  the 
effective  date  of  this  amendment  accomplish 
the  following: 

1.  Install  a  main  cargo  door  hydraulic 
isolation  valve  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  52-91. 
Revision  2,  dated  August  12. 1976;  and 

2.  Install  a  new  main  cargo  door-open 
indicating  circuit  revise  the  existing  main 
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cargo  door-open  indicating  circuit,  and  install 
a  main  cargo  door-open  indicating  system 
test  circuit,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  52-92,  Revision  2, 
dated  November  21. 1985.  Compliance  with 
the  requirements  of  paragraph  B..  above,  may 
be  terminated  upon  the  accomplishment  of 
the  requirements  of  this  paragraph. 

C.  Within  one  year  after  the  effective  date 
of  this  amendment  accomplish  the  following: 

1.  Install  a  main  cargo  door  lock  pin 
viewing  window  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  52-03, 
Revision  1,  dated  May  3, 1078:  and 

2.  Install  a  main  cargo  door  vent  system  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  52-loa  dated  September  30, 1076; 
and 

3.  Modify  the  main  cargo  door  latch 
operating  mechanism  in  accordance  with 
McDonnell  Douglas  Service  Bulletins  52-7a 
dated  January  2Z  1060,  and  52-87,  dated  June 
7, 1974;  and 

4.  Install  a  main  cargo  door  hinge  pin 
retainer  on  each  end  of  the  hinge,  which  is 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region,  that  will  retain  the  hinge 
pin  in  the  event  of  a  structural  failure  of  the 
pin;  and 

5.  Install  a  vent  door-open  indicating 
system,  which  is  approved  by  the  Manager, 
Los  Angeles  Aircraft  Certification  Office, 
FAA.  Northwest  Mountain  Regioa  that  will 
signal  the  appropriate  flight  crew  member 
when  the  main  cargo  door  vent  door  is  not 
fully  closed  and  latched. 

H.  Compliance  with  the  requirements  of 
paragraphs  P..  C.I.,  G.2.,  G.3..  and  G.5.. 
above,  constitutes  terminating  action  for  the 
initial  and  repetitive  inspections  required  by 
paragraphs  A^  B.,  and  C  of  this  AD. 

I.  The  checks  and  modifications  specified 
in  paragraphs  A.  through  G.  of  this  AD  are 
not  required  on  airplanes  which  have  the 
main  cargo  door  deactivated  and  secured  in 
the  closed  and  locked  position,  in  accordance 
with  a  method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region,  until  that  door 
is  reactivated. 

J.  Compliance  with  the  requirements  of  this 
AD  constitutes  terminating  action  for  the 
requirements  of  AD  84-23-02  for  Model  DC-O 
series  airplanes  only. 

Nota:  The  requirements  of  AD  84-23-02 
relating  to  Model  DC-8  series  airplanes  are 
not  affected  by  this  AD. 

K.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Loa 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
throu^  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office. 

L  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  in 
order  to  comply  with  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach,  California,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Paciflc  Highway  South,  Seattle, 
Washington,  or  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California. 

This  amendment  amends  Amendment 
39-6215,  AD  89-11-02. 

This  amendment  becomes  effective 
January  13. 1990. 

Issued  in  Seattle,  Washington,  on 
November  28, 1989. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  89-28567  Filed  12-8-89;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  89-NM-73-AD:  Amendment  39- 
6418] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10  Through  -80 
Series  Airplanes.  Model  MD-88 
Airplanes,  and  C-9  (Military)  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action;  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  Model  DC-0-10  through 
-60  series.  Model  MD-B8,  and  C-9 
(Military)  series  airplanes,  which 
requires  inspection  and  replacement  or 
repair,  as  necessary,  of  the  rudder 
control  sector.  This  amendment  is 
prompted  by  reports  of  cracks  at  the 
cotter  pin  hole  near  the  ball  end  of  the 
rudder  control  cable.  This  condition,  if 
not  corrected,  could  result  in 
disengagement  of  the  rudder  cable  and 
loss  of  rudder  control. 
EFFECnvi  DATE  January  13, 1990. 
ADDRESSES:  The  applicable,  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  L,ong  Beach. 
California  90846,  Attention:  Business 
Unit  Manager  of  Publications.  Cl-HCO 
(54-60).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  Long  Beach. 
California. 


FOR  nNrmm  iNroRsunoN  contact 

Mr.  Mike  Lee.  Aerospace  Engineer, 
Airframe  Branch.  ANM-12M-  FAA. 
Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Cotification  Office, 
3229  East  Spring  Street.  Long  Beach, 
California  90806-2425;  telephone  (213) 
988-5325. 
SUPPLBMRNTARY  tNTORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
McDonnell  Douglas  Model  DC-9-10 
through  -80  series.  Model  MD-88,  and 
C-9  (Military)  series  airplanes,  which 
requires  an  inspection  of  the  rudder 
sector  and  repair  or  replacement,  as 
necessary,  was  published  in  the  Federal 
Register  on  June  30, 1989  (54  FR  27652). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Four  commenters  suggested  that  the 
proposed  compliance  time  for  the 
inspection  be  extended  to  the  "C"  check 
maintenance  interval  which  is  15 
months  for  most  major  operators.  The 
commenters  indicated  that,  although  the 
required  inspection  could  readily  be 
accomplished  during  an  "overnight 
hold,"  operators  would  need  to 
accomplish  the  inspection  at  a  main 
base  since,  if  cracks  were  found, 
sufficient  time  and  equipment  would  be 
available  at  the  main  base  after 
inspection  to  perform  the  necessary 
repairs.  The  FAA  disagrees.  Due  to  the 
uncertain  nature  of  crack  growth  in  that 
part  of  th*  rudder  control  sector,  the 
FAA  has  determined  that  the 
compliance  period  of  60  days  is 
appropriate.  However,  as  explained 
below,  the  final  rule  has  been  revised  to 
provide  for  .a  temporary  repair  to  enable 
operators  to  reach  a  main  base  for  the 
accomplishment  of  a  permanent  repair 
or  replacement 

Two  commenters  suggested  that  the 
manufacturer  identify  a  block  of 
airplanes  that  are  most  susceptible  to 
cracking,  and  requested  that  a 
compliance  period  of  60  days  be 
imposed  on  those  affected  airplanes 
only.  The  remainder  of  the  airplanes 
should  be  subject  to  a  15-month 
compliance  period.  The  FAA  does  not 
concur,  since  the  manufacturer  has  not 
been  able  to  conclusively  identify  such  a 
block  of  airplanes. 

Tliree  commenters  suggested  that  a 
temporary  repair  be  allowed  on 
airplanes  found  with  a  cracked  rudder 
control  sector.  The  FAA  agrees.  The 
final  rule  has  been  revised  to  permit  a 
temporary  repair  if  cracks  are  found  or 
if  a  wall  thickness  of  .020  inch  or  less  it 
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found;  however,  a  permanent  repair  or 
replacement  must  then  be  performed 
within  6  months  or  1,000  landings, 
whichever  occurs  earlier. 

The  economic  analysis  paragraph, 
below,  has  been  revised  to  indicate  that 
one-half  manhour,  rather  than  8 
manhours,  would  be  required  to 
accomplish  the  required  actions  (that  is. 
inspection  of  the  rudder  control  sector). 
The  Notice  inadvertently  included 
additional  manhours  necessary  to 
accomplish  "on  condition"  replacement 
of  the  sector. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  rule. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  and  have  been  assigned 
0MB  Control  Number  2120-0056. 

There  are  approximately  1,431  Model 
DC-9  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  861  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  one-half 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  Hgures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $17,220. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 


List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

AdoptioD  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED! 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a],  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
(anuary  12. 1983);  and  14  CFR  11.89. 

§39.13    [AiMndMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McDoonell  Douglas:  Applies  to  Model  DC-9- 
10  through-80.  Model  MDSa  and  C-9 
(Military)  series  airplanes,  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  preclude  failure  of  the  rudder  control 

sector,  accomplish  the  following: 

A.  Within  60  days  after  the  effective  date 
of  this  airworthiness  directive  (AD),  visually 
inspect  the  rudder  control  sector  for  cracks 
and  acceptable  wall  thickness,  in  accordance 
with  Figure  2  of  McDonnell  Douglas  Alert 
Service  Bulletin  A27-302,  dated  February  17, 
1989. 

1.  If  no  cracks  are  found  and  the  wall 
thickness  is  more  than  .020  inch,  no  further 
action  is  required. 

2.  If  cracks  are  found  or  if  a  wall  thickness 
of  .020  inch  or  less  is  found,  prior  to  further 
flight,  perform  either  a  permanent  or 
temporary  repair  or  replace  the  rudder 
control  sector,  in  accordance  with  the 
accomplishment  instructions  of  McDonnell 
Douglas  Service  Bulletin  A27-302.  dated 
February  17. 1989. 

3.  If  a  temporary  repair  is  performed, 
replace  or  permanently  repair  the  rudder 
control  sector  within  6  months  or  1,000 
landings,  whichever  occurs  earlier,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  A27-302.  dated  February  17, 1989. 

B.  Within  15  days  after  the  inspection 
required  by  paragraph  A^  above,  submit  a 
report  of  fmdings.  positive  or  negative,  to  the 
Los  Angeles  Aircraft  Certification  Offlce. 
Attention:  ANM-108L.  FAA.  Northwest 
Mountain  Region,  3229  East  Spring  Street, 
Long  Beach,  California  90806-2425. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  times,  wtiich 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Loa 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

NotK  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 


Los  Angeles  Aircraft  Certification  Office. 
FAA,  Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  ujwn 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications,  CZ-165  (54-60). 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California. 

This  amendment  becomes  effective 
January  13, 1990. 

Issued  in  Seattle,  Washington,  on 
November  28, 1989. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  89-28565  Filed  12-8-89;  8:45  amj 

WUJNO  CODE  4«10-1*-lt 


14  CFR  Part  71 

(Airspac«  Docktt  No.  •»-ASW-47] 

Revision  of  Transition  Arsa; 
Oklahoma,  OK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Oklahoma,  OIC  Transition  Area  by 
making  an  editorial  change  to  the 
existing  legal  description.  The  existing 
legal  description  of  the  Oklahoma,  OK. 
Transition  Area  excludes  that  portion 
within  R-5601A.  Based  on  a  special 
airspace  review,  R-5601A  is  being 
redesigned  in  order  to  lessen  the  burden 
on  the  flying  publia  To  correctly  reflect 
the  change,  the  legal  description  should 
state  that  the  Oklahoma,  OIC  Transition 
Area  should  exclude  that  portion  witnin 
"R-5601"  and  not  just  in  "R-5601A." 

EFFECnvc  date:  0901  U.T.C..  March  8, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  C.  Beard,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-053a  telephone  (817J 
624-5561. 
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SUPPLEMENTARY  INFORMftTION: 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  makes  an 
editorial  change  to  the  existing  legal 
description  of  the  Oklahoma,  OK, 
Transition  Area.  The  existing  legal 
description  of  the  Oklahoma,  OK, 
Transition  Area  excludes  that  portion 
within  R-5601A.  Based  on  a  special 
airspace  review,  R-5601A  is  being 
redesigned  in  order  to  lessen  the  burden 
on  the  flying  public.  To  correctly  reflect 
the  change,  the  legal  description  should 
state  that  the  Oklahoma,  OK,  Transition 
Area  excludes  that  portion  within  "R- 
5601"  and  not  just  in  "R-5601A."  I  find 
that  notice  and  public  procedures  under 
5  U.S.C.  553(b)  are  unnecessary  because 
this  action  is  a  minor  editorial 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
73.51  of  part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  die  Amendment 

PART71-{AMENDED1 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  RegulaUons  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-DESIGNATtON  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROL-ED  AIRSPACE,  and 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
'  continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  )anuary  12, 1983);  14 
CFR  11.89. 


$71,181    [Am«nd«d1 

2.  Section  71.181  is  amended  as 
follows: 

Oklahoma,  OK    [Revised] 

That  airspace  extending  upward  from  1,200 
feet  above  the  surface  within  the  boundary  of 
the  State  of  Oklahoma,  excluding  that  portion 
within  R-5601. 

Issued  in  Fort  Worth,  TX,  on  November  13, 
1989. 

Lairy  LCraig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 
[FR  Doc.  8&-28563  Filed  12-8-60: 6:45  am] 

MLUNQ  CODE  4S10-1VII 


DEPARTMENT  OF  THE  TREASURY 

Customs  Servics 

19  CFR  Parts  24, 132, 141, 142  and  143 
[T.0. 89-104] 
BIN  1515-AA72 

Customs  Regulations  Amendments 
Concerning  Statement  Processing  and 
Automated  Clearinghouse 

agency:  U.S  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customers  Regulations  to  provide  users 
of  Customs  Automated  Broker  Interface 
(ABI)  with  the  option  of  paying  their 
entry/entry  summaries  and  entry 
summaries  by  the  statement  processing 
method.  Statement  processing  allows 
entry/entry  summaries  and  entry 
summaries  to  be  grouped  and  payment 
made  for  the  group  with  a  single 
payment.  The  document  also  establishes 
Automated  Clearinghouse  (ACH),  an 
electronic  payment  mechanism,  as  the 
preferred  method  of  payment  of 
Customs  duties,  taxes  and  fees  relative 
to  ABI  statements. 

Further,  the  document  provides  an 
exception  to  the  requirement  that  for 
entries  of  quota-class  merchandise, 
estimated  duties  must  be  attached  to  the 
entry  summary  documentation.  The 
document  states  that  if  an  ABI 
participant  chooses  to  do  so,  entries  of 
quota-class  merchandise  and  other 
special  classes  of  merchandise 
designated  by  Customs  Headquarters 
can  be  paid  through  statement 
processing  and  ACH  if  the 
preponderance  of  the  ABI  filer's  non- 
special  class  entry  summaries  are  also 
processed  under  statement  processing 
and  ACH.  If  an  ABI  participant  opts  to 
use  statement  processing  for  quota-class 
entries  and  the  preponderance  of  his 
non-special  class  entries,  he  must  use 


ACH.  Further,  quota  status  and  quota 
priority  can  be  acquired  without 
estimated  duties  being  attached  to 
entry/entry  summary  documentation  if 
statement  processing  and  ACH  are  used. 

effective  date:  January  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Childress,  Commercial  System 
Division  (202-343-6584). 

SUPPLEMENTARY  INFORMATION: 

Background 

Historically,  Customs  has  generally 
required  that  estimated  duties  be 
attached  to  the  submission  of  entry 
documentation  or  entry  summary 
documentation.  This  payment  was 
usually  made  by  an  individual  check 
covering  the  entry  or  the  entry  summary. 
Through  Customs  Automated 
Commercial  System  (ACS),  Customs  has 
developed  a  method  known  as 
statement  processing  which  allow  one 
payment  to  cover  multiple  entry 
summaries.  Further,  Customs  has 
developed  an  enhancement  to  statement 
processing  which  no  longer  requires  that 
the  estimated  duties  be  ettached  to  the 
submission  of  entry  summary 
documentation.  The  enhancement  is 
known  as  Automated  Clearinghouse 
(ACH);  ACH  is  an  electronic  payment 
mechanism.  A  filter  who  is  on  Customs 
ABI  may  transmit  his  entry  data  to 
Customs  through  the  ABI,  may  elect  to 
use  statement  processing,  and  use  ACH 
to  effect  payment.  The  entry 
documentation  and  ACH  payment 
authorization  must  be  submitted  within 
10  working  days  after  entry  of  the 
merchandise. 

Customs  published  a  document  in  the 
Federal  Register  (54  FR  10019)  on  March 
9, 1989,  proposing  amendments  to  the 
Customs  Regulations  providing:  (1)  For 
the  voluntary  use  by  ABI  participants  of 
statement  processing;  (2)  that  all  ABI 
participants  using  statement  processing 
must  pay  their  statements  through  the 
use  of  the  ACH  electronic  payment 
mechanism;  (3)  that  the  payment  of 
estimated  duties  regarding  entry/entry 
summaries  for  special  classes  of 
merchandise,  consisting  of  quota-class 
merchandise  and  other  classes 
designated  by  Customs  Headquarters, 
be  allowed  through  ABI  statement 
processing  if  the  preponderance  of  the 
ABI  participant's  non-special  class  entry 
summaries  are  also  processed  under 
statement  processing;  and  (4)  that  quota 
priority  and  status  could  be  acquired 
without  estimated  duties  being  attached 
to  the  entry/entry  summary 
documentation  if  statement  processing 
and  ACH  are  used. 


BEST  COPY  AVAILABLE 
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Twenty  comments  were  received  in 
response  to  the  proposal  Most 
commenters  were  in  favor  of  the  general 
concept  set  forth  in  the  proposed 
rulemaking.  However,  there  were 
several  concerns.  A  discussion  of  the 
comments  and  our  responses  follows. 

Analysb  of  Comments 

Comments:  Most  commenters  were 
opposed  to  the  requirement  that  if  an 
ABI  participant  uses  statement 
processing,  the  ABI  participant  must  use 
ACR 

Response:  In  view  of  the  negative 
comments  from  the  trade  shout 
mandatory  ACH  payment  of  all 
statements.  Customs  has  decided  to 
permit  check  or  cash  payment  for  ■ 
statonent  which  does  not  include 
entries  for  quota-class  merchandise. 
Customs  has  decided,  however,  that  ABI 
participants  who  wish  to  gain  release  of 
quota-class  and/or  other  spedai  classes 
of  merch^Myss  without  being  required 
to  attach  estMiated  duties  to  the  entry/ 
entry  summary  documentation  must  use 
statement  processing  and  the  ACH 
method  of  payment  for  these 
transactioBS  and  for  the  largest  portion 
of  their  Customs  traasactioas.  (See  later 
discussion). 

The  incentive  of  ofiering  deferred 
payment  for  entries  of  quota  and  other 
special  class  merchandise  if  payment  is 
made  by  ACH  and  other  marketing 
methods  will  be  employed  by  Customs 
to  encourage  importers  and  brokers  to 
adopt  the  ACH  method  of  payment 
Customs  is  committed  to  establishing 
ACH  as  the  preferred  method  of 
payment 

Comment  Several  comments  received 
from  individual  brokers  and  trade 
associations  requested  that  Qtstoms 
maintain  the  option  that  broker's  clients 
cqn  pay  Csstoins  charges  through  the 
broker  directly  from  their  own  accounts. 
The  comments  indicated  that  Customs 
should  provide  this  optioii  eitfier  for 
those  cbents  who  mi^  riect  to  nse 
ACH  and  have  statement  payments 
debited  directly  from  their  accoonts,  or 
for  those  clients  who  do  not  desire  to 
use  ACH.  bat  cvrently  provide  the 
broker  with  a  check  pesrable  to  the  1J3. 
Customs  Service"  for  their  duties,  taxes 
and  fees  that  appear  on  on  ABI 
statement 

RespaotK  W*  agree  that  a  broker's 
client  riuxid  Batetaia  ttie  option  to  pay 
Customs  directly  throo^  bis  own 
account  When  a  client  riects  to  use  the 
ACH  method  aad  have  the  6mds 
debited  din^ctly  fccBB  hii  own  aocount. 
the  client  would  ba  lavrfctd  to  provide 
directly  to  CusImm  tha  bank  tremt 
routing  nombsr  sad  flw  bank  account 
number  for  each  of  his  accounts  from 


which  ACH  payments  could  be 
electronically  debited.  Customs  would 
then  assign  a  unique  payer's  unit 
number  to  each  of  his  accounts  and 
provide  the  assigned  tmit  numberfs) 
directly  to  the  client  and  the  Treasury- 
designated  ACH  processor.  The  client 
would  then  provide  the  appropriate 
payer's  unit  number  to  his  broker  to  pay 
his  statements  through  ABI.  The  funds 
would  then  be  electronically  withdrawn 
directly  from  the  client's  account 

Although  ACH  is  the  preferred 
payment  method  for  ABI  statements,  it 
will  not  be  possible  for  all  entry  filers  In 
all  instances.  Therefore,  Customs  will 
continue  to  permit  entry  filers  to  pay  by 
check  payable  to  the  "U.S.  Customs 
Service"  for  duties,  taxes,  and  fees, 
according  to  existing  Customs 
regulations.  However,  It  should  be 
recognized  that  a  particular  statement 
payment  must  be  accompUshed  entirely 
through  ACH  or  completely  by 
conventional  method  (check,  cash,  etc), 
A  mixing  of  payment  methods  for  a 
single  statement  will  not  be  accepted. 

Comment  Some  commenters  were 
opposed  to  the  proposed  rule  stating 
that  the  statement  date  must  be  the 
payment  date.  It  was  believed  by  certain 
commenters  that  the  internal  processes 
of  a  broker  or  importer  may  require 
early  generation  of  the  preliminary 
statement  to  allow  the  staff  sufficient 
time  to  audit  the  proposed  payments 
and  perform  any  necessary  amendments 
to  the  statement  to  ensure  that  proper 
payment  can  be  tendered  by  the  tenth 
working  day. 

Response:  Customs  recognizes  the 
necessity  of  having  adequate  time  to 
perform  internal  verification  of  proposed 
duty  payments.  Therefore,  Customs  has 
removed  the  requirement  that  statement 
date  will  be  payment  date.  It  should  be 
noted,  however,  that  the  principal  hsted 
on  the  statement  will  be  responsible  for 
ensuring  that  the  statement  payment  is 
timely  made  (that  all  related  statement 
entries  will  be  satisfied  within  10 
working  days  irom  the  date  of  entry). 

Comment  Several  commenters  stated 
that  there  should  be  an  expedited 
administrative  refund  process  for  those 
ACH  transactions  which  may  be 
accepted  over  and  above  any  required 
statement  payment  These  commenters 
stated  that  the  administrative  refund 
process  should  provide  for  refunding 
without  need  for  the  formal  protest 
process  and  without  any  requirement  for 
an  entry-by-entry  liquidation  or 
reliquidation  process;  and  any  refund 
amonxit  should  be  electronically 
provided  to  the  payer. 

Response:  Customs  agrees  that  a 
payer  whose  account  is  overdrawn 
directly  as  a  result  of  an  error  by 


Customs  or  the  Treasury-designated 
ACH  processor  should  be  entitled  to 
immediate  administrative  relief  without 
the  need  for  formal  protest  action  or 
liquidation  or  reliquidation  action. 
Customs  has  the  authority  to  provide 
such  reUef  pursuant  to  10  U.S.C. 
1520(a)(4).  However,  because  Customs 
believes  that  such  errors  will  occur  on  a 
very  isolated  basis,  administrative  relief 
can  be  handled  on  a  case-by-case  basis 
without  a  formal  provision.  The  reasons 
Customs  beUeves  that  errors  will  be  rare 
are  twofold.  First  the  ACH  payment 
process  will  be  accomplished  through 
ABI  on  a  computer-to-computer  basis 
with  no  manual  intervention.  Secondly, 
before  an  ACH  payment  authorization 
transaction  is  accepted  for  subsequent 
transmission  to  the  Treasury-designated 
ACH  processor,  a  strict  set  of  edits  must 
be  completely  passed  relative  to 
statement  data  and  amount;  if  the  ACH 
payment  authorization  is  not  error-free, 
it  will  not  be  accepted  by  Customs  for 
subsequent  transmission  to  the  ACH 
processor.  If  an  error  does  occur. 
Customs  should  be  notified  promptly  so 
that  immediate  action  can  be  instituted 
to  ascertain  the  cause  and  take  prompt 
action  to  satisfy  the  payer.  It  should  be 
recognized  that  if  the  error  was  a  result 
of  an  error  at  the  payer's  bank  without 
culpability  on  the  part  of  Customs  or  the 
Treasury-designated  processor,  Customs 
will  not  be  responsible  for  the  refund: 
the  matter  would  have  to  be  resolved 
with  the  payer's  bank. 

Comment  Several  commenters  were 
concerned  with  the  system's  security. 
There  were  concerns  presented 
regarding  protection  against  outside 
tampering  with  the  system  to  prevent 
conversion  of  funds  to  outside  personal 
accounts.  In  addition,  assurances  were 
sought  that  ACH  withdrawals  would  be 
made  only  for  specific  unpaid  ABI 
statements  and  that  Customs  would 
debit  the  correct  account  for  the  ACH 
transaction. 

Response:  Although  Customs  caimot 
provide  a  100  percent  guarantee  that  a 
violation  of  the  system  could  not  occur, 
every  precaution  has  been  taken  to 
avoid  this  possibility.  The  existing  levels 
of  security  required  to  access  both  the 
Customs  and  bank  system  have  been  in 
place  and  operational  for  several  years 
without  experiencing  any  outside 
tampering. 

Furthermore,  the  ACH  authorization 
transaction  input  through  ABI  for 
statement  payment  and  the  resulting 
transmission  to  the  Treasury-designated 
ACH  processor  contain  no  reference  to 
the  specific  bank  or  bank  account 
information.  Instead,  the  Customs- 
assigned  unique  payer's  unit  number  ia 


u . 


used  which  is  identifiable  only  to  the 
ACH  processor  as  to  bank  and  bank 
account.  The  Customs  system  does  not 
maintain  a  file  which  would  provide  any 
person  inside  or  outside  of  Customs 
with  accessibility  to  payer  bank  or  bank 
account  information.  Also,  the  ACH 
processor  system  requires  multiple 
levels  of  security  to  be  satisfied  before 
access  can  be  gained  to  that  system. 
There  is  no  method  available  to  gain 
access  to  the  files  of  the  ACH  processor 
through  Customs  to  obtain  information 
regarding  bank  and  bank  account 
information. 

The  ACH  electronic  payment 
mechanism  is  initiated  based  on 
acceptance  of  a  payment  authorization 
transaction  being  received  through  ABI 
from  the  payer.  Customs  will  not 
generate  an  internal  transaction  on  its 
own  initiative  to  accomplish  an  ACH 
payment  Customs  acceptance  of  the 
A(JH  payment  authorization  is 
dependent  on  multiple  edits  being 
satisfied.  Among  these  will  be  that  the 
payer  unit  number  provided  in  the 
transaction  is  eligible  to  accomplish 
payment  of  the  statement  number 
indicated  in  the  transaction.  Also,  the 
statement  number  provided  must  be 
unpaid  and  the  amount  provided  in  the 
payment  transaction  must  correspond 
exactly  to  the  unpaid  amount  of  the 
statement  number  provided.  If  any  of 
these  validations  are  not  met  the 
transaction  is  not  accepted  by  Customs 
for  payment;  the  initiator  of  the  ABI 
transaction  is  electronically  notified  as 
to  what  errors  exist  with  the 
transaction.  Most  importantly,  the 
unaccepted  payment  authorization  will 
not  be  passed  to  the  Treasury- 
designated  ACH  processor  for  funds 
withdrawal.  Only  error-free  transactions 
are  given  to  the  ACH  processor  for 
eventual  electronic  withdrawal  of  funds. 

The  actual  electronic  withdrawal  of 
funds  from  the  payer's  account  will  be 
accomplished  through  the  Treasury- 
designated  ACH  processor.  The  bank 
and  account  from  which  funds  are 
withdrawn  will  be  dictated  by  the  payer 
unit  number  provided  in  the  accepted 
ABI  payment  authorization  transaction. 
It  is  emphasized  that  it  is  the 
responsibility  of  the  payer  to  ensure  that 
ail  bank  account  information  provided 
to  Customs  is  correct  and  that  the 
correct  payer  unit  number  is  utilized  in 
each  ACH  payment  authorization 
transaction.  If  payers  take  this 
responsibility  seriously,  there  is  little 
need  for  concern  regarding  the  correct 
accounts  being  debited  for  ACH 
transactions. 

Comment  Some  commenters  were 
concerned  that  Customs  may  reduce  the 


fioat  period  as  soon  as  all  ABI  brokers 
are  on  ACH. 

Response:  Pursuant  to  this  final  rule, 
ACH  is  the  payment  method  which 
should  be  utilized  whenever  possible  by 
those  ABI  participants  who  use 
statement  processing.  Initially,  Customs 
will  electronically  debit  through  the 
Treasury-designated  ACH  processor,  the 
payor's  account  on  the  second  business 
day  following  the  accepted  payment 
date  provided  in  the  ABI  acceptance 
notification  record.  However,  it  should 
be  noted  that  the  Treasury  Department 
has  reserved  the  right  to  review  the 
effectiveness  of  ACH  after  a  one  year 
operational  period.  As  a  result  of  this 
review.  Treasury  could  request  changes 
to  the  program  including  a  reduction  in 
the  float  period. 

Comment  Because  the  electronic 
ACH  payment  will  not  generate  a 
cancelled  check  document  some 
commenters  stated  that  the  regulations 
should  identify  the  document  that  an 
ACH  user  can  present  to  substantiate 
that  Customs  duties  for  statement 
entries  have  been  paid  through  an  ACH 
transaction. 

Response:  The  ABI  statement  process 
generates  a  final  statement  only  after 
complete  payment  of  the  statement  has 
been  processed  through  the  Customs 
financial  system,  either  through  an  ABI- 
ACH  transaction  or  by  a  Customs 
cashier  entering  a  check  or  cash 
payment  to  the  system.  Therefore,  the 
final  statement  could  be  utilized  as 
evidence  that  statement  payment  has 
occurred  through  an  ACI4  transaction  in 
lieu  of  presenting  a  cancelled  check. 
Section  24.25(c](4].  Customs  Regulations, 
will  be  revised  to  indicate  this. 

Comment  Some  commenters  stated 
that  Customs  should  provide  a  definition 
of  the  term  "preponderance"  in  relation 
to  its  use  in  the  requirement  that  entries 
of  quota-class  merchandise  and  other 
special  classes  of  merchandise 
designated  by  Customs  Headquarters 
can  be  paid  through  statement 
processing  and  ACH  if  the 
preponderance  of  the  ABI  filer's  non- 
special  class  entry  summaries  are  also 
processed  under  statement  processing 
and  ACH. 

Response:  The  term  "preponderance" 
was  intended  by  Customs  to  mean  the 
largest  possible  portion  of  a  filer's  non- 
special  class  entry  summaries  eligible 
for  statement  processing.  To  clarify  the 
provision,  "largest  possible  portion"  is 
used  in  the  final  rule.  All  entries  are 
eligible  for  statement  processing  except 
vessel  repair  entries  and  warehouse 
withdrawals.  Customs  does  not  wish  to 
provide  an  exact  percentage  of  eligible 
non-special  class  entry  summaries  that 


must  be  handled  through  statement 
processing  and  paid  via  the  ACH 
payment  mechanism,  because  Customs 
recognizes  that  there  are  valid  business 
reasons  which  brokers  may  have  for  not 
usin^ACH  in  certain  circumstances  and 
the  number  of  times  that  there  are  valid 
business  reasons  can  vary  from  broker 
to  broker.  An  example  of  a  vaUd 
business  reason  why  a  broker  has  not 
paid  an  eligible  entry  summary  through 
ACH  is  that  the  importer  paid  the  broker 
with  a  check  payable  to  "  U.S. 
Customs."  Because  Customs  does 
expect  brokers  who  are  using  statement 
processing  and  ACH  for  quota  and 
special  class  entries  to  use  statement 
processing  and  ACH  for  the  largest 
possible  portion  of  their  non-special 
class  entries,  a  filer  who  excludes  or 
deletes  entries  from  the  statement 
process  and  ACH  should  be  prepared  to 
articulate  a  sound  business  reason  why 
these  exclusions  or  deletions  have 
occurred.  While  Customs  will  not  in  the 
normal  course  of  events  ask  a  filer  to 
articulate  his  reasons  for  not  using 
statement  processing  and  ACH  for  a 
particular  entry,  if  Customs  believes  that 
a  broker  is  taking  advantage  of  ACH  for 
his  quota-class  entries  and  not  using 
statement  processing  and  ACH  for  the 
largest  possible  portion  of  his  eligible 
non-special  class  entries,  the  ABI 
participant  may  be  consulted  by 
Customs  as  to  why  he  has  not  used 
statement  processing  and  ACH  for 
certain  entries.  If  Customs  is  not 
satisfied,  after  such  consultation,  that 
there  were  sound  business  reasons  for 
the  exclusion  or  deletion  of  non-specfal 
class  entries.  Customs  may  disqualify 
the  participant  from  using  statement 
processing/ACH  for  quota-class  entries. 

Comment  One  commenter  questioned 
why  ACH  is  available  only  to  ABI 
participants. 

Response:  The  decision  to  make  ACH 
available  only  to  ABI  participants  was 
made  by  Customs.  From  a  Customs 
standpoint  the  effectiveness  of  the  ACH 
payment  process  is  dependent  on 
accurate  payment  data  being  accepted 
through  a  controlled  automated 
environment  The  immediate  method 
available  which  would  provide  Ctistoms 
with  the  most  effective  means  for 
operation  of  the  ACH  payment  process 
is  ABL  The  ABI  provides  Customs  with 
an  immediate  interface  with  the  trade 
conununity  which  incorporates  edits  and 
validations  to  ensure  accuracy  and 
correctness  of  individual  entry  amounts. 
This  existing  interface  can  be  readily 
adapted  by  Customs  to  accept  a 
pajrment  authorization  and  edit  for 
correctness  and  provide  data  back  to 
the  payer  indicating  acceptance  or  error. 
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Additionally,  the  ABI  format  provides 
Customs  levels  of  security  which  have 
been  operational  for  some  time  without 
experiencing  outside  tampering  which 
ensures  protection  of  the  ACH 
transaction  from  outside  manipulation. 

Comment  One  commenter  asked 
about  the  consequences  of  not 
accomplishing  the  ACH  transaction 
timely  because  either  Customs  or  the 
filer  was  experiencing  computer 
difficulties. 

Response:  Customs  is  currently 
developing  a  policy  of  how  it  should 
handle  the  unavailability  of  processing 
due  to  a  Customs  computer  problem. 
The  goal  of  the  policy  Customs  is 
designing  is  to  provide  operational 
guidelines  in  those  instances  of 
temporary  Customs  computer  or 
communications  problems.  Where 
computer  problems  prevent  the  timely 
transmission  of  ACH  payments,  the 
option  to  bring  check  or  cash  payment  to 
the  Customs  statement  processing 
location  is  generally  still  available.  As  a 
general  rule,  the  allowance  of  additional 
time  to  file  ABI  statement  entries  due  to 
downtime  of  a  filer's  system  should  be 
granted.  The  allowance  of  additional 
time  to  file  or  pay  through  ACH  due  to 
filer  computer  breakdown  is  at  the  sole 
discretion  of  the  District  Director. 
Generally,  every  effort  will  be  made  to 
alleviate  the  risk  of  potential  penalty 
action  if  Customs  is  timely  notified  of 
such  problems. 

Comment  Several  commenters  were 
concerned  about  the  government  having 
direct  access  to  their  bank  accounts. 

Response:  Although  the  participating 
broker  or  importer  would  be  required  to 
provide  their  bank  and  bank  account 
number  to  Customs,  the  broker  or 
importer  will  dictate  when  and  for  what 
amount  an  electronic  withdrawal  will 
occur.  Customs  does  not  maintain  an 
automatic  access  to  the  account 

The  process  to  initiate  electronic 
withdrawals  through  the  Treasury- 
designated  ACH  processor  is  started 
only  when  Customs  receives  through 
ABI  a  payment  authorization  for  a 
particular  statement  at  a  specific 
amount  using  a  valid  payer's  unit 
number.  If  such  a  transaction  is  not 
received  or  is  not  accepted  error-free,  no 
transaction  will  be  passed  to  the 
Treasury-designated  ACH  processor  for 
electronic  withdrawal.  There  is  no 
manual  intervention  by  Customs;  only 
the  data  accepted  error-free  will  be 
passed  to  the  ACH  processor.  The  ACH 
payment  accepted  will  be  applied  only 
to  the  Customs  duties  owed  on  the 
entries  which  make  up  the  specified 
statement 


Coocliuion 

After  careful  consideration  of  all  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  determined 
that  the  amendments  with  the 
modifications  discussed  above  should 
be  adopted.  In  addition,  Customs  has 
decided  to  eliminate  the  requirement  of 
performing  a  freeze  function  on  all 
preliminary  statements  which  are  to  be 
paid  through  ACH.  The  "freeze" 
procedure  was  installed  as  part  of  the 
pilot  test  process  to  ensure  that  the 
broker  payment  amount  transmitted 
directly  to  the  Treasury-designated  ACH 
processor  would  ultimately  agree  with 
the  actual  Customs  preliminary 
statement  amount  This  procedure  is  no 
longer  necessary  under  the  ABl-ACH 
payment  process  because  the  ACH 
payment  authorization  will  be 
transmitted  directly  to  Customs  via  ABI 
and  required  to  pass  strict  edits  to 
ensure  that  statement  data  and  amount 
are  in  complete  agreement  with  existing 
Customs  data  before  the  payment 
authorization  is  accepted. 

Inapplicability  of  Delayed  Effective  Date 

Because  this  amendment  neither 
imposes  any  additional  burdens  on.  or 
takes  away  any  existing  rights  or 
privileges  from,  the  pubhc,  pursuant  to  5 
U.S.C  553(d)(2).  a  delayed  effective  date 
is  not  required. 

Executive  Order 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  801 
et  seq.],  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  requirements  of  5 
U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  and  Reduction  Act  (44  U.S.C 
3504  (h))  under  control  number  1515- 
0167.  The  estimated  average  burden 
asssociated  with  this  collection  of 
information  is  15  minutes  per 
respondent  or  recordkeeper.  depending 
on  individual  circxmistances.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  sxiggestions  for  reducing 


this  burden  should  be  directed  to  the 
U.S.  Customs  Service.  Paperwork 
Management  Branch.  Washington.  DC 
20229,  or  the  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
(1515-0167).  Washington,  DC  20503. 

Drafting  information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subjects 

19CFRPart24 

Accounting,  Claims,  Customs  duties 
and  inspection.  Imports,  Taxes,  Wages. 

19  CFR  Part  132 

Customs  duties  and  inspection. 
Imports,  Quotas. 

19  CFR  Parts  141, 142  and  143 

Customs  duties  and  inspection.  Entry, 
Imports. 

Amendments  to  the  Regulations 

ParU  24. 132. 141. 142  and  143, 
Customs  Regulations  (19  CFR  parts  24. 
132. 141. 142  and  143)  are  amended  as 
set  forth  below. 

PART  24— CUSTOMS  RNANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  and  relevant  specific 
authority  citation  for  part  24,  CUSTOMS 
REGULA'nONS  (19  CFR  part  24), 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 19  U.S.C  58e-58c 
66, 1202  (General  Note  a.  Harmonized  Tariff 
Schedule  of  the  United  States),  1624: 31  U.S.C 
9701;  Public  Law  99-662. 
(  24.1  also  issued  under  19  US.C  197. 198. 
1648. 

2.  Section  24.1(a)  is  amended  by 
republishing  the  introductory  text  and 
by  adding  a  paragraph  (8)  to  read  as 
follows: 

S  24.1    CoHection  of  customs  duties,  laxee 
and  ottter  cttarge*. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following 
procedure  shall  be  observed  in  the 
collection  of  Customs  duties,  taxes,  and 
other  charges  (see  S  111.29(b)  and 
141.1(b)  of  this  chapter):  *  *  * 

(8)  Participants  in  the  Automated 
Broker  Interface  may  use  statement 
processing  as  described  in  8  24.25  of  this 
part.  Statement  processing  allows  entry/ 
entry  summaries  and  entry  summaries 
to  be  grouped  by  either  importer  or  by 
filer,  and  allows  payment  of  related 
duties,  taxes  and  fees  by  «  single 
payment  rather  than  by  individual 
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checks  for  each  entry.  The  preferred 

method  of  payment  for  users  of 

statement  processing  is  by  Automated 

Cle«inghou8e. 

•        •        *        •        * 

3.  Part  24  is  amended  by  adding  a  new 
S  2125  to  read  as  follows: 

S  2AJ2.i    Statement  processing  and 
Automated  Ctearlngtiouse. 

(a)  Description.  Statement  processing 
is  a  voluntary  automated  program  for 
participants  in  the  Automated  Broker 
Interface  (ABI),  allowing  the  grouping  of 
entry/entry  summaries  and  entry 
summaries  on  a  daily  basis.  The  related 
duties,  taxes  and  fees  may  be  paid  with 
a  single  payment.  The  preferred  method 
of  payment  is  by  Automated 
Clearinghouse  (ACH).  except  where  the 
importer  of  record  has  provided  a 
separate  check  payable  to  the  "U.S. 
Customs  Service"  for  Customs  charges 
(duties,  taxes,  or  other  debts  owed 
Customs  (see  §  111.29(b)  of  this 
chapter)).  A  particular  statement 
payment  must  be  accomplished  entirely 
through  ACH  or  completely  by  check  or 
cash.  A  mixing  of  payment  methods  for 
a  single  statement  will  not  be  accepted. 
ACH  is  an  arrangement  in  which  the 
filer  electronically  provides  payment 
authorization  for  the  Treasury- 
designated  ACH  processor  to  perform 
an  electronic  debit  to  the  payer's  bank 
account.  The  payment  amount  will  then 
be  automatically  credited  to  the  account 
of  the  Department  of  the  Treasury.  If  a 
filer  chooses  to  use  statement 
processing  for  entries  of  quota-class 
merchandise  and  other  special  classes 
of  merchandise  designated  by  Customs 
Headquarters  under  S  142.13(c)  of  this 
chapter,  he  must  also  use  statement 
processing  as  a  normal  course  of 
business  for  the  largest  possible  portion 
(see  §  24.25(d])  of  his  eligible  non- 
special  class  entries;  further,  he  must 
use  the  ACH  payment  mechanism  to 
pay  all  his  ABI  statements  containing 
entries  for  quota-class  merchandise.  In 
no  circumstance  will  check  or  cash  be 
acceptable  for  payment  of  ABI 
statements  containing  entries  for  quota- 
class  merchandise. 

(b)  How  to  elect  participation— {\'\ 
Statement  processing.  An  ABI  filer  must 
notify  Customs  in  writing  of  the 
intention  to  utilize  statement  processing. 

(2)  Automated  Clearinghouse.  If  an 
ABI  filer  pays  his  statements  through 
ACH.  rather  than  by  check,  he  must 
provide  to  Customs  the  bank  routing 
number  and  the  bank  account  number 
for  each  accoimt  from  which  ACH 
payments  are  to  be  electronically 
debited.  Upon  the  determination  by 
Customs  that  the  ABI  filer  has  the 
necessary  software  to  participate  and 


otherwise  qualifies  to  participate  in 
ACH,  Customs  shall  assign  a  unique 
identifyiag  payer's  unit  number  to  the 
participant  and  the  Treasury-designated 
ACH  processor.  This  unique  number 
assigned  by  Customs  will  alert  the  ACH 
processor  as  to  which  bank  and  account 
to  issue  the  electronic  debit  If  a  client  of 
a  ABI  filer  opts  to  pay  Customs  charges 
from  his  own  account  through  an  ABI 
filer,  the  client  must  provide  directly  to 
Customs  the  bank  transit  routing 
number  and  the  bank  account  number 
for  each  of  his  accounts  from  which 
ACH  payments  can  be  electronically 
debited.  Customs  will  then  assign  a 
unique  payer's  unit  number  to  each  of 
his  accounts  and  provide  the  assigned 
unit  number  directly  to  the  client  and 
the  Treasury-designated  ACH  processor. 
The  client  would  then  provide  the 
appropriate  payer's  unit  number  to  his 
broker  to  pay  his  statements  through 
ABI.  It  is  the  responsibility  of  the 
participant  to  ensure  that  all  bank 
account  information  is  accurate  and  that 
the  correct  unique  payer's  unit  number 
is  utilized  for  each  ACH  transaction. 

(c)  Procedure  for  filer.  (1)  The  filer 
shall  transmit  entry/ entry  summary  and 
entry  summary  data  through  ABI 
indicating  whether  payment  for  a 
particular  entry  summary  will  be  by 
individual  check  or  by  using  statement 
processing.  If  statement  processing  is 
indicated,  the  filer  shall  designate 
whether  the  entry  simunary  is  to  be 
grouped  by  importer  or  broker,  and  shall 
provide  a  valid  scheduled  statement 
date  (within  10  days  of  entry,  but  not  a 
Saturday.  Sunday  or  holiday). 

(2)  Customs  shall  provide  a 
preliminary  statement  to  the  ABI  filer  on 
the  schedided  statement  date.  The 
preliminary  statement  shall  contain  all 
entry/entry  summaries  and  entry 
summaries  scheduled  for  that  statement 
date.  The  preliminary  statement  shall  be 
printed  by  the  filer,  who  will  review  the 
statement  entries  and  the  statement 
totals,  assemble  the  required  entry 
summaries  as  listed  in  the  statement 
and  present  them  to  Customs  with  the 
preliminary  statement.  This  presentation 
must  be  made  within  10  working  days 
after  entry  of  the  merchandise.  If  a  filer 
elects  to  perform  deletions  from  the 
preliminary  statement  (other  than  items 
related  to  special  classes  of 
merchandise  provided  for  in  S  142.13(c) 
of  this  chaper),  the  filer  shall  notify 
Customs  in  such  manner  as  designated 
by  Customs  Headquarters.  Any  entry 
number  deleted  from  a  statement  may 
be  paid  by  an  individual  check  or 
scheduled  for  another  statement  by 
transmitting  the  entry  summary  data 
through  ABI  with  a  future  payment  date. 


(3)  The  Afil  filer  using  statement 
processing  is  pesponsible  for  ensuring 
that  payment  is  made  within  10  days  of 
the  entiy  of  the  related  merchandise. 

(4)  When  payments  are  made  through 
ACH,  Customs  shall,  upon  acceptance  of 
the  ACH  payment  authorization. 
identify  the  preliminary  statement  as 
paid  and  shall  post  the  appropriate 
amounts  to  the  related  entries,  The  final 
statement  generally  shall  be  available  to 
the  filer  the  day  following  the 
acceptance  of  the  ACH  payment;  this 
final  statement  may  be  utilized  as 
evidence  that  statement  payment  has 
occurred  through  an  ACH  transaction.  In 
other  instances,  a  cancelled  check  may 
serve  as  evidence  of  payment 

(d)  Choice  of  excluding  certain  entries 
from  statement  processing.  An  ABI  filer 
using  statement  processing,  generally, 
has  the  right  to  inform  Customs 
electronically  whether  he  desires  that  a 
particular  entry  summary  be  paid  by 
individual  payment  or  through  statement 
processing.  If  a  filer  opts  to  use 
statement  processing  for  entry/entry 
summaries  for  quota-class  and  other 
special  classes  of  merchandise  defined 
in  §  142.13(c)  of  this  chapter,  he  shall 
use  statement  processing  in  the  normal 
course  of  business  for  tiie  largest 
possible  portion  of  his  eligible  non- 
special  class  entries  also:  hu'ther,  he 
shall  pay  for  these  entry/entry 
summaries  through  ACH.  If  a  filer  opts 
to  use  statement  processing  and, 
therefore,  ACH  for  entry/entry 
summaries  for  special  classes  of 
merchandise  defined  in  S  142.13(c)  of 
this  chapter,  these  entry/entry 
summaries  cannot  be  deleted  6^m  a 
statement.  A  filer  who  excludes  or 
deletes  entries  from  the  statement 
process  and  ACH  should  be  prepared  to 
articulate  a  sound  business  reason  why 
these  exclusions  or  deletions  have 
occurred.  If  Customs  beheves  that  a 
broker  is  using  ACH  for  his  quota-class 
entries  and  not  using  statement 
processing  and  ACH  for  the  largest 
possible  portion  of  his  eligible  non- 
special  class  entries,  the  ABI  participant 
may  be  consulted  by  Customs  as  to  why 
he  has  not  used  statement  processing 
and  ACH  for  certain  entries.  If  Customs 
is  not  satisfied,  after  such  consultation, 
that  there  were  sound  articulable 
business  reasons  for  the  exclusion  or 
deletion  of  non-special  class  entries, 
Customs  may  disqualify  the  participant 
from  using  statement  processing/ ACH 
for  quota-class  entries. 

(e)  Scheduled  statement  date.  Enttj/ 
entry  summaries  and  entry  summaries 
must  be  designated  for  statement 
processing  within  10  working  days  after 
the  date  of  entry.  It  is  the  responsibility 
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of  the  ABI  filer  using  statement 
processing  to  ensure  that  the  elected 
scheduled  statement  date  is  within  that 
10-day  timeframe.  Customs  will  not 
warn  the  filer  if  the  scheduled  statement 
date  given  is  late. 

PART  132— QUOTAS 

1.  The  authority  citation  of  part  132. 
Customs  Regulations  (19  CFR  part  132), 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General  Note 
8.  Harmonized  Tariff  Schedule  of  the  United 
States).  1624. 

2.  Section  132.1(d]  is  revised  to  read 
as  follows: 


S  132.1 


Definition*. 

•        * 


(d)  Presentation.  "Presentation"  is  the 
delivery  in  proper  form  to  the 
appropriate  Customs  officer  of: 

(1)  An  entry  summary  for 
consumption,  which  shall  serve  as  both 
the  entry  and  the  entry  summary,  with 
estimated  duties  attached  (see 

9  141.0a(b));  or 

(2)  An  entry  summary  for 
consumption,  which  shall  serve  as  both 
the  entry  and  the  entry  summary, 
without  estimated  duties  attached,  if  the 
entry/entry  summary  information  and  a 
valid  scheduled  statement  date 
(pursuant  to  §  24.25  of  this  chapter)  have 
been  successfully  received  by  Customs 
via  the  Automated  Broker  Interface;  or 

(3)  A  withdrawal  for  consumption 
with  estimated  duties  attached. 

*  «        *        *        * 

3.  The  text  of  S  132.11(b)  is  revised  to 
read  as  follows: 

§  1 32. 1 1    Quota  priority  and  status. 

*  *        •        •        * 

(b)  Documentation  and  deposit  of 
duties  in  proper  form  required. 
Merchandise  covered  by  an  entry 
summary  for  consumption,  which  serves 
as  both  the  entry  and  entry  summary,  or 
by  a  withdrawal  for  consumption,  shall 
be  regarded  as  entered  for  purposes  of 
quota  priority  and  shall  acquire  quota 
status  if: 

(1)  The  entry  summary  or  withdrawal 
for  consumption  is  in  proper  form,  and 
duties  have  been  attached  to  the  entry 
summary  or  withdrawal  for 
consumption  in  proper  form;  or 

(2)  The  entry  summary  for 
consumption  is  in  proper  form,  and  the 
entry/entry  summary  information  and  a 
valid  scheduled  statement  date 
(pursuant  to  {  24.25  of  this  chapter)  have 
been  successfully  received  by  Customs 
via  the  Automated  Broker  Interface. 


4.  Section  132.11a  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

f  132.1  la    Tim*  of  prtMntatlon. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  the  time 
of  presentation  of  an  entry/entry 
summary  for  quota  purposes  shall  be  the 
time  of  delivery  in  proper  form  of: 

(1)  An  entry  summary  for 
consumption,  which  serves  as  both  the 
entry  and  the  entry  summary,  with 
estimated  duties  attached;  or 

(2)  An  entry  summary  for 
consumption,  which  shall  serve  as  both 
the  entry  and  the  entry  summary 
without  estimated  duties  attached,  if  the 
entry/entry  summary  information  and  a 
valid  scheduled  statement  date  have 
been  successfully  received  by  Customs 
via  the  Automated  Broker  Interface  (see 
S  132.1(d)(2);  payment  must  be 
subsequently  made  by  the  statement 
processing  method  as  set  forth  in  8  24.25 
of  this  chapter);  or 

(3)  A  withdrawal  for  consumption 
with  estimated  duties  attached. 

•        *        •        •        • 

(c)  Failure  to  use  statement 
processing  method.  If  presentation  is 
chosen  to  be  made  pursuant  to 
S  132.11a(a)(2)  and  payment  is  not  made 
as  required  through  the  statement 
processing  method,  the  district  director 
may  require  filing  of  an  entry  summary 
for  consimiption  with  estimated  duties 
attached  as  described  in  S  132.11(a)(1) 
for  future  filings. 

9132.14    [AfiMndMl] 

5.  The  first  sentences  of  paragraphs 
(a)  (1).  (2),  (3).  (4)(i)  introductory  text 
and  (4)(ii)  introductory  text  in  9  132.14 
are  amended  by  inserting  the  word 
"proper"  before  the  words  "presentation 
of  an  entry  summary  for  consumption,  or 
withdrawal  for  consumption." 

6.  The  first  sentences  of  paragraphs 
(a)  (1).  (2),  (3).  (4)(i)  introductory  text 
and  (4](ii)  introductory  text  in  9  132.14 
are  amended  by  removing  the  words 
"with  estimated  duties  attached" 
following  the  words  "presentation  of  an 
entry  summary  for  constmiption.  or  a 
withdrawal  for  consumption"  and 
replacing  them  with  "pursuant  to  9  132.1 
of  this  part" 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  and  relevant  specific 
authority  for  part  141,  Customs 
Regulations,  continues  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1440, 1484. 1624. 
Subpart  G  also  issued  under  19  U.S.C.  1503. 

2.  The  introductory  paragraph  of 

9  141.101  is  revised  to  read  as  follows: 


9141.101    ThM  of  deposit 

Estimated  duties  shall  either  be 
deposited  with  the  Customs  officer 
designated  to  receive  the  duties  at  the 
time  of  the  filing  of  the  entry 
documentation  or  the  entry  summary 
documentation  when  it  serves  as  both 
the  entry  and  entry  summary,  or  be 
transmitted  to  Customs  according  to  the 
statement  processing  method  as 
described  in  9  24.25  of  this  chapter, 
except  in  the  following  cases: 
*        *        •        •        • 

2.  The  second  sentence  of 

9  141.62(b)(2)(ii)  is  amended  by  inserting 
the  words  "or  without  the  estimated 
duties  attached,  if  the  entry/entry 
summary  information  and  a  scheduled 
statement  date  have  been  successfully 
received  by  Customs  via  the  Automated 
Broker  Interface,"  between  the  words 
"with  the  estimated  duties  attached," 
and  "shall  be  the  time  of  presentation 
for  quota  purposes." 

§141.68    (Amended] 

3.  Section  141.68(b)  is  amended  by 
deleting  the  period  at  the  end  of  the 
paragraph  and  adding,  "except  as 
provided  in  9  142.13(c)." 

4.  Section  141.68(d)  is  amended  by 
inserting  between  the  words  "with 
estimated  duties  attached."  and  "as 
provided  in  9  132.11a  of  this  chapter." 
the  words  "or  if  the  entry/entry 
summary  information  and  a  valid 
scheduled  statement  date  (pursuant  to 
9  24.25  of  this  chapter)  have  been 
successfully  received  by  Customs  via 
the  Automated  Broker  Interface,  without 
the  estimated  duties  attached,". 

PART  142— ENTRY  PROCESS 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1448. 1484, 1624. 

2.  Section  142.13  (c)(1)  and  (c)(2)  are 
revised  to  read  as  follows: 

9  1 42. 1 3    WiMfl  entry  summary  must  be 
fiied  at  time  of  entry. 

(c)  Special  classes  of  merchandise — 
(1)  Quota-class  merchandise.  Quota- 
class  merchandise  shall  not  be  released 
upon  delivery  of  entry  documentation 
before  presentation  of: 

(i)  An  entry  summary  for  consumption 
with  estimated  duties  attached;  or 

(ii)  A  withdrawal  for  consumption 
with  estimated  duties  attached;  or 

(iii)  An  entry  summary  for 
consumption,  without  the  estimated 
duties  attached,  if  the  entry/entry 
summary  information  and  a  valid 
scheduled  statement  date  have  been 
successfully  received  by  Customs  via 
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the  Automated  Broker  Interface.  (See 
part  132  and  9  24.25  of  this  chapter.) 
(2)  Other  classes  of  merchandise. 
Entry  summary  documentation,  with 
estimated  duties  attached,  or  a 
withdrawal  for  consumption  with 
estimated  duties  attached,  or  an  entry 
summary  for  consumption,  without  the 
estimated  duties  attached  if  the  entry/ 
entry  summary  information  and  a  valid 
scheduled  statement  date  have 
previously  been  transmitted  to  Customs 
via  the  Automated  Broker  Interface  (see 
9  24.25  of  this  chapter)  shall  be  filed  at 
the  time  of  entry  before  release  of  any 
other  merchandise  of  a  class  designated 
by  Customs  Headquarters. 
***** 

3.  Section  142.21(e)  is  revised  to  read 
as  follows: 

S  142.21    IMercttandlse  eligibte  for  special 
permit  for  Immediate  delivery. 

*        •        *        •        • 

(e)  Quota-class  merchandise — (1) 
Tariff  rate.  At  the  discretion  of  the 
district  director,  merchandise  subject  to 
a  tariff-rate  quota  may  be  released 
under  a  special  permit  for  immediate 
delivery  provided  the  importer  has  on 
file  a  bond  on  Customs  Form  301, 
containing  the  bond  conditions  set  forth 
in  9  113.62  of  this  chapter.  An  entry 
summary  shall  be  properly  presented 
pursuant  to  9 132.1  of  this  chapter  within 
the  time  specified  in  9  142.23,  or  within 
the  quota  period,  whichever  expires 
first.  If  proper  presentation  is  not  made 
until  after  the  tariff-rate  quota  is  filled, 
the  merchandise  shall  not  be  entitled  to 
the  quota  rate  of  duty,  and  the  importer 
shall  pay  duties  at  die  over-quota  rate. 

(2)  Absolute.  At  the  discretion  of  the 
district  director,  perishable  merchandise 
of  a  class  approved  by  Customs 
Headquarters  which  is  subject  to  an 
absolute  quota  may  be  released  under  a 
special  permit  for  immediate  dehvery 
for  removal  to  the  importer's  premises, 
or  to  any  other  location  approved  by  the 
district  director,  until  an  entry  summary 
is  properly  presented  pursuant  to  9  132.1 
of  this  chapter.  A  proper  entry  summary 
must  be  presented  for  merchandise  so 
released  within  the  time  specified  in 
9  142.23,  or  within  the  quota  period, 
whichever  expires  first.  If  the  absolute 
quota  is  filled  before  the  importer  has 
properly  presented  an  entry  summary, 
he  may  either  present  an  entry  summary 
for  warehouse  or.  under  Customs 
supervision,  export  or  destroy  the 
merchandise. 
*        *        «        •        * 

4.  Section  142.22(b)(1)  is  revised  to 
read  as  follows: 


9  142.22    Application  for  special  permit  lor 
immediate  delivery. 
*        •        *        •        * 

(b)  Customs  custody.  *  *  • 

(1)  An  entry  summary  for 
consumption,  with  estimated  duties 
attached;  an  entry  summary  for 
consiunption  without  estimated  duties 
attached,  if  entry/entry  summary 
information  and  a  valid  scheduled 
statement  date  (pursuant  to  9  24.25  of 
this  chapter)  have  successfully  been 
received  by  Customs  via  the  Automated 
Broker  Interface;  an  entry  summary  for 
warehouse;  or  an  entry  summary  for 
entry  temporarily  under  bond,  which 
may  be  filed  in  any  of  the  circumstances 
under  9  142.21  of  this  part  except  for 
merchandise  released  from  warehouse 
under  9  142.21(f)  of  this  part; 

*  *  «  *  * 

PART  143— CONSUMPTION, 
APPRAISEMENT,  AND  INFORMAL 
ENTRIES 

1.  The  authority  citation  of  part  143 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1481, 1484, 1498. 
1624. 

2.  The  first  sentence  of  9  143.28  is 
revised  to  read  as  follows: 

9  143.28    Deposit  of  duties  and  release  of 
merchandise. 

Unless  statement  processing  and  ACH 
are  used  pursuant  to  9  24.25  of  this 
chapter,  die  estimated  duties  and  taxes, 
if  any,  shall  be  deposited  at  the  time  the 
entry  is  presented  and  accepted  by  a 
Customs  Officer,  whether  at  the 
customhouse  or  elsewhere.  *  *  * 

Approved:  November  30. 1969. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 
Salvatore  R.  Maitoche, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  89-28513  Filed  12-6-88;  8:43  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
IDoeiiel  No.  89F-00781 

Indirect  Food  Additives:  Adheslves 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration, 

HHS. 

AcnoK:  Final  rule. 

SUMMAKV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 


the  safe  use  of  a  mixture  of  cis  and 
fninff-1,4- 

cydohexanedimethanotdibenzoate  as  a 
component  of  adhesives  used  in  the 
manufacture  of  packaging  intended  to 
contact  food.  This  action  responds  to  a 
petititon  filed  by  Veisicoi  Chemical 
Corp. 

DATES:  Effective  December  7, 1989. 
Written  objections  and  requests  for  a 
hearing  by  January  8, 1990. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 

pon  furtheh  infohmation  contact: 

Andrew  D.  Laumbach,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-335). 

Food  and  Drug  Administration,  200  C 

Street  SW..  Washington,  DC  20204,  202- 

472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  April  6, 1989  (54  FR  13951),  FDA 
announced  that  a  food  additive  petition 
(FA?  9B4139)  had  been  filed  by  Veisicoi 
Chemical  Corp..  5600  North  River  Rd., 
Rosemont,  IL  60018-5119.  proposing  that 
9  175.105  Adhesives  (21  CFR  175.105)  be 
amended  to  provide  for  the  safe  use  of  a 
mixture  of  cis  and  trans-1,4- 
cyclohexanedimethanoldibenzoate  as  a 
component  of  adhesives  used  in  the 
manufacture  of  packaging  intended  to 
contact  food. 

FDA  has  evaluated  in  the  petition  and 
other  relevant  material.  The  agency 
concludes  that  the  proposed  food 
additive  use  is  safe.  Therefore,  the 
agency  is  amending  9  175.105(c)(5)  by 
adding  a  new  entry  to  the  table.  The 
agency  also  concludes  that  use  of  the 
CAS  Registry  Number  for  this  additive 
specifies  the  additive  as  a  mixture, 
precluding  the  necessity  to  list  the  terms 
cis  and  trans.  

In  accordance  with  9  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
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significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  8. 1990  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21 CFR  Part  175 

Adhesives.  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees.  201. 402. 409. 706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  376). 

2.  Section  175.105  is  amended  in 
paragraph  (c)(5)  by  alphabetically 
adding  a  new  entry  in  the  table  to  read 
as  follows: 

$175,105.    Adl>esives 


(c)*  • 
(5)*  • 


Suttstances 


Lknitations 


1.4- 
CyclohexanedimethanoWi- 
benzoate  (CAS  Reg.  No. 
35541-81-2). 


Dated:  November  29, 1989. 
Frnd  R.  Shank. 

Director.  Center  for  Food  Safely  and  Applied 

Nutrition. 

(FR  Doc.  89-28571  Filed  12-6-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

(CQD7  89-56] 

Special  Local  Regulations:  CKy  of 
Pompano  Beach,  FL,  Christmas  Boat 
Parade 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  City  of  Pompano 
Beadi  Christmas  Boat  Parade.  The  event 
will  be  held  on  December  10. 1989,  from 
6:30  p.m.  to  9:00  p.m.  The  regulations  are 
needed  to  promote  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  These  regulations  will 
become  effective  on  December  10, 1989, 
at  5:30  p.m.  e.s.t.  and  will  terminate  on 
December  10, 1989.  at  approximately 
10:00  p.m.  e.s.t. 
FOR  FURTHER  INFORMATION  CONTACT: 

Contact  LTJG  R.  Malcolm.  Jr..  (305) 

535-4304. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations'and  good 
cause  exists  for  makirvg  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impractical  as  there  was  insu^cient 
time  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Drafting  Information:  The  drafters  of 
this  regulation  are  LCDR  David  G. 
Dickman,  Project  Attorney,  Seventh 
Coast  Guard  District  Legal  Office,  and 
LTJG  Ralph  Malcolm,  Jr..  Project  Officer. 
USCG  Group  Miami  Beach.  FL. 


Discussion  of  Regulations:  The 
Pompano  Beach  Christmas  Boat  Parade 
is  a  night  time  parade  of  vessels  ranging 
in  length  from  23  feet  to  125  feet, 
decorated  with  holiday  lights  and 
ornaments.  The  parade  will  form  in  the 
staging  area  at  Lake  Santa  Barbara  then 
proceed  north  up  the  Intracoastal 
Waterway  (ICW)  to  Hillsboro  Boulevard 
Bridge  where  it  will  disband.  150  vessels 
are  expected  to  participate  in  the  parade 
and  over  100  spectator  vessels  are 
expected  along  the  parade  route.  The 
regulations  establish  a  moving  regulated 
area  of  1000  feet  ahead  and  1000  feet 
astern  of  the  string  of  parade  vessels. 
The  regulated  area  also  includes  an  area 
50  feet  east  and  west  along  the  north- 
south  axis  of  the  regulated  area  as  the 
participating  vessels  navigate  north  in 
the  ICW. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  a?  follows: 

PART  100-(  AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.48  and 
33  CFR  100.35. 

2.  A  temporary  9  100.35-0756  is  added 
as  follows: 

9  100.35-0756    Pompano  Beach  Chiistma* 
Parade,  FL 

(a)  Regulated  Area:  A  regulated  area 
is  established  surrounding  the  parade 
participants  as  they  transit  the  parade 
route.  Nonparticipating  vessels  will  be 
prohibited  from  entering  an  area 
encompassing  50  feet  on  either  side  of 
the  north-south  axis  of  the  parade.  The 
axis  extends  from  1000  feet  ahead  of  the 
lead  vessel  in  the  parade  to  1000  feet 
astern  of  the  last  participating  vessel  in 
the  parade  as  the  parade  transits  north 
in  the  Intracoastal  Waterway  (ICW)  in 
the  vicinity  of  Pompano  Beach.  Florida. 
The  parade  starts  at  Lake  Santa 
Barbara,  then  proceeds  north  to 
Hillsboro  Boulevard  Bridge,  where  the 
parade  will  disband. 

(b)  Special  Local  Regulations:  (1) 
Entry  into  the  regulated  area  is 
prohibited  unless  authorized  by  the 
Patrol  Commander.  After  the  passage  of 
the  parade  participants  and  the 
regulated  area,  all  vessels  may  resume 
normal  operations. 

(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
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nonpartcipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(c)  Effective  Date:  These  regulations 
are  effective  on  December  10. 1989,  at 
5:30  p.m.  e.s.t  and  terminate  on 
December  10, 1989,  at  approximately 
10:00  p.m.  e.s.t. 

Dated:  November  27. 1989. 
Martin  H.  DanieU. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District 

[FR  Doc  89-28541  Filed  12-6-89;  8:45  am] 

BttJJNO  cow  4»10-14-M 


33  CFR  Part  117 
[CQ01-89-140] 

Drawt>ridge  Operation  Regulations; 
Manasquan  River,  NJ 

agency:  Coast  Guard,  DOT. 
action:  Final  temporary  rule. 

summary:  At  the  request  of  the  New 
Jersey  Department  of  Transportation 
(NJDOT),  the  Coast  Guard  is  issuing 
temporary  regulations  governing  the 
Route  70  drawbridge  over  Manasquan 
River,  mile  3.4  at  Riviera  Beach, 
between  Point  Pleasant  and  Manasquan, 
New  Jersey,  to  provide  that  the  draw 
need  not  be  opened  for  the  passage  of 
vessels  for  three  months  from  1 
December  1989  through  1  March  1990. 
This  temporary  regulation  is  being  made 
to  facilitate  structural  and  machinery 
repairs  to  the  bascule  span.  This  action 
will  relieve  the  bridge  ovmer  of  the 
burden  of  having  to  open  the  draw 
during  the  reconstruction  of  the  bridge 
and  will  only  permit  marine  traffic 
which  can  pass  under  the  closed  span  to 
transit  the  waterway  above  the  bridge. 
After  three  months,  the  proposed 
regulation  will  terminate,  and  the  bridge 
will  return  to  the  prior  mode  of 
operation. 

EFFECTIVE  DATE:  These  regulations  are 
effective  9  a.m.  1  December  1989  through 
5  p.m.  1  March  1990. 
FOR  FURTHER  INFORMATION  CONTACT 
William  C.  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District.  (212)  66»-n70. 
8UPPI.EMENTARY  INFORMATION:  This 
temporary  deviation  from  the  regulation 
is  issued  under  33  CFR  117.35(d). 

Drafting  Information:  The  drafters  of 
these  regulations  are  Waverly  W. 
Gregory,  Jr..  project  officer,  and 
Lieutenant  John  B.  Gately,  project 
attorney. 

Discussion  of  Final  Temporary 
Regulations:  In  accordance  with  5  U.S.C 


553,  a  notice  of  proposed  rulemaking 
was  not  published  for  these  regulations 
and  good  cause  exists  for  making  it 
effective  in  less  than  30  days  after  of 
Federal  Register  publication.  Publishing 
a  Notice  of  Proposed  Rulemaking  and 
delaying  its  effective  day  would  be 
contrary  to  the  public  interest  since 
implementation  of  these  temporary 
regulations  is  necessary  to  facilitate  the 
bridge  repairs  prior  to  die  start  of  the 
next  recreational  boating  season.  The 
bridge  machinery  and  structure  are  in  a 
deteriorated  condition  and  NJDOT  has 
multiple  bridge  contracts  in  place  to 
effect  the  repairs  to  this  structure  during 
this  winter.  The  primary  users  of  the 
bridge  are  taller  vessels  that  utilize  the 
marine  facilities  upstream  of  the  bridge. 
These  facilities  expressed  minimal 
concern  providing  repairs  completed  by 
1  March  1990.  The  1986. 1987  and  1988 
bridge  opening  logs,  for  the  same  three 
months,  indicate  12, 22  and  17  total 
vessel  openings,  respectively;  and  26, 13 
and  0  openings  for  test  or  repairs. 
Current  regulations  provide  that  the 
draw  of  the  Route  70  bridge  shall  open 
on  signal  from  7  a.m.  to  11  p.m.  The 
draw  need  not  be  opened  from  11  p.m.  to 
7  a.m.  The  temporary  regulation  would 
suspend  a  portion  of  the  existing 
regulation  and  allow  the  bridge  to 
remain  in  the  closed  position  at  all  times 
from  9  a.m.  on  1  December  1989  through 
1  March  1990.  The  existing  bridge  (built 
in  1937)  is  a  single  leaf  bascule  bridge. 
The  vertical  clearance  above  mean  low 
and  mean  high  water  is  18  and  15  feet, 
respectively. 

Economic  Assessment  and 
Certification:  These  temporary 
regulations  are  considered  to  be  non- 
major  under  Executive  Order  12291  on 
Federal  Regulation,  and  nonsignificant 
under  the  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26. 1979).  The 
economic  impact  has  been  found  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This  is  based 
upon  the  fact  that  the  closure  will  be 
accomplished  during  the  winter  months 
when  these  facilities  are  closed  or  have 
minimal  activity  and  recreational  boats 
are  out  of  the  water.  The  regulation  also 
wrill  not  prevent  the  passage  of  vessels 
who  are  able  to  pass  under  the  closed 
span.  Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism  Implication  Assessment 
This  action  has  been  analyzed  under  the 
principles  and  criteria  in  Executive 
Order  12612.  and  it  has  been  determined 
that  this  proposed  rule  does  not  have 


sufficient  federalism  Implications  to 
warrant  preparation  of  a  federal 
assessment 

List  of  Subjects  in  S3  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.727  is  amended  by 
designating  the  existing  test  as 
paragraph  (a)  and  suspending  it  for  the 
period  9  a.m.,  December  1, 1989.  through 
5  p.m.,  March  1, 1990.  and  paragraph  (b) 
is  added  to  read  as  follows  for  the 
period  9  a.m.,  December  1, 1989,  through 
5  p.m.,  March  1. 1990. 

Note:  Because  this  is  a  temporary  rule,  this 
paragraph  wrill  not  l>e  codified  in  the  CFR. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§117.727    Manasquan  River. 
•        •        *        •        • 

(b)  Repair  of  the  S70  bridge.  The  draw 
of  the  S70  bridge,  mile  3.4.  at  Riviera 
Beach,  need  not  be  opened  for  the 
passage  of  any  vessel  and  paragraph  (a) 
of  this  section  is  suspended  from  9  a.m.. 
December  1. 1989.  through  5  p.m.,  March 
1. 1990.  hiclusive.  to  effect  major  repairs 
to  the  bridge. 

Dated:  December  1. 1989. 
R.O.  Buttrick. 

Captain.  U.  S.  Coast  Guard.  Acting 
Commander.  First  Coast  Guard  District 

(FR  Doc.  89-28542  Filed  12-6-89;  8:45  am] 
aaimo  cooe  4sio-i4-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3692-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Notice  of  final  rulemaking. 

summary:  This  notice  approves  Ohio 
Administi'ative  Code  (OAC)  Rules  3745- 
17-01, 03.  and  10  as  they  apply  to  four 
boilers:  (1)  The  one  gas  and  No.  2  oil- 
fired  boiler  and  (2)  the  three  coal-fired 
boilers  at  Youngstown  Thermal 
Corporation  in  Youngstown  (Mahoning 
County),  Ohio.  Youngstown  Thermal  is 
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located  in  the  portion  of  Mahoning 
County  that  is  designated  a 
nonattainment  area  for  total  stispended 
particulate*  (TSP).  The  revision 
establishes  particulate  matter  limits  of 
0.02  pound  of  particulate  emissions  per 
million  BTU  for  the  one  gas  and  No.  2 
oil-fired  boiler  and  0.14  pound  of 
particTilate  emissions  per  million  BTU 
for  the  three  coal-fired  boilers.  TWs 
action  is  based  on  February  17, 1988. 
and  January  4, 1989.  revision  requests 
that  were  submitted  to  USEPA  by  the 
State  of  Ohio. 

DATES:  This  action  will  be  effective 
February  5. 1990.  unless  notice  is 
received  by  January  8. 1990  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Fedenl  Repster. 
AOONESSES:  Copies  of  the  State 
submittal  and  other  materials  related  to 
this  rulemaking  are  available  for 
inspection  during  normal  business  hours 
at  the  following  addresses:  (It  is 
recommended  that  you  telephone 
Maggie  Greene,  at  (312)  886-6088,  before 
visiting  the  Region  V  Office.) 
U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-28).  230  South  Dearborn  Street, 
Chicago.  Illinois  60604 
Ohio  Environmental  Protection  Agency, 
Onice  of  Air  Pollution  Control  1800 
WaterMark  Drive.  P.O.  Box  1049, 
Columbus.  Ohio  43266-0149 

FOR  FURTHER  INFORMATION  CONTACT: 

Maggie  Greene,  (312)  886-6088. 
SUPPLEMENTARY  INFORMATION:  On 
February  17. 1988.  the  State  of  Ohio 
submitted  to  USEPA  a  revision  to  the 
TSP  portion  of  its  State  Implementation 
Plan  (SIP).  The  revision  was  in  the  form 
of  a  Findings  and  Orders  for  the  one  gas 
and  No.  2  oil-fired  boiler  (BOOl)  and  the 
three  coal-fired  boilers  (B002,  BOOS  and 
B004]  located  at  the  Youngstown 
Thermal  Corporation  in  Youngstown, 
Mahoning  County,  Ohio.  On  January  4. 
1989,  it  submitted  its  underlying  State 
TSP  rules  and  requested  that  we 
rulemake  on  these  rules  as  they  apply  to 
Youngstown  Thermal,  but  not  to  all 
other  sources  in  Ohio.  These  rules  are 
OAC  Rule  3745-17-01.  Definitions;  Rule 
3745-17-03,  Measurement  Methods  and 
Procedures;  and  Rule  3745-17-10. 
Restrictions  on  Particulate  Emissions 
from  Fuel  Burning  Equipment  (Ohio  has 
requested  that  we  withhold  further 
rulemaking  on  these  rules  as  they  apply 
to  other  sources  in  the  State,  while  it 
evaluates  and  develops  its  FMm  plans.)* 


Yoimgstown  Thermal  is  located  in 
that  portion  of  Mahoning  County  that  is 
designated  nonattainment  for  TSP  (40 
CFR  ei.336).«  There  is  no  approved  Part 
D  TSP  SIP  for  Mahoning  County. 

The  State  is  requesting  that  me 
particulate  emission  limitation 
applicable  to  the  one  gas  and  No.  2  oil- 
fired  boiler  and  the  three  coal-fired 
boilers  be  established  pursuant  to  Ohio 
Administrative  Code  (OAC)  Rule  3745- 
17-10.  Restrictions  on  Particulate 
Emissions  from  Fuel  Burning  Equipment 
These  boilers  are  currently  governed  by 
the  emission  limitations  in  Federal  SIP 
Regulation  AP-3-11,  Restriction  on 
Emission  of  Particulate  Matter  from  Fuel 
Burning  Equipment  (AP-3-11  was 
approved  on  April  15. 1974  (39  FR 
41691)). 

After  today's  action,  the  particulate 
emission  limitations  in  the  federally 
approved  SIP  for  this  source  will  be 
consistent  with  those  in  the  current 
State  rule.  USEPA's  specific  discussion 
of  the  emission  limitations  is  found 
under  the  "Discussion  of  Revision 
Request"  section,  which  follows. 

DiscosBJon  of  Rtviskn  Request 

Emission  Limitatioas 

The  following  emission  limitations  are 
derived  from  Rule  10  and  contained  in 
the  Findings  and  Orders: 

•  For  BOOl  the  maximum  allowable 
particulate  emission  rate  shall  not  exceed 
0.02  pound  of  particulate  emissioas  per 
million  BTU  actual  heat  input. 

•  For  B002,  B003,  and  B004  the  maximum 
allowable  particulate  emission  rate  for  each 
trailer  shall  not  exceed  0.14  pound  of 
particulate  emissions  per  mOlion  BTU  actual 
heat  input.  (This  limit  is  enforceable  for  eadi 
unit  tndrviduaHy.) 

The  following  emission  limitatioa  is 
derived  from  AP-3-11  and  is  the 
emission  limitation  for  these  boilers 
under  the  federally  approved  SIP. 

•  For  each  of  tlie  four  boilers,  the 
aUowabie  particulate  emission  limitatian  is 
0.128  poond  per  milbon  BTU  actual  beat 
inpat 

Under  USEPA's  July  1. 1987,  PM,o 
criteria,  which  must  be  satisfied  in 
evahiating  TSP  emission  rate  changes  in 
the  interim,  the  total  allowable  emission 


>  Oa  |«ly  t  tS87  («  FR  a«S34).  USEPA 

pranidga  led  ita  new  10  aiaometer  b— >d 
parUcalste  matter  (?Mw]  NaiiomI  Amtjlenl  Air 


Quality  Standard  [NAAQS].  SUte«  are  required  to 
submit  pirnn  w^icli  sssm  attainiaeal  and 
mniatenanoe  of  ike  Mm  NAAQS. 

*  The  PMj.  ctandardi  elioiiBalBd  tb«  prerioa*  TSP 
NAAQS.  aitkN^k  State*  nnst  Mrforea  TSP  NAAQS 
until  new  PMi»  SIPi  are  promulgated  and  the  TSP 
SIPt  replaced.  It  la  now  wiUuo  tha  discretion  of  tbe 
State  to  delQ  uiiiie  wlicUiei  TS^wrana  to  Ifie  TSP  SU^. 
baaed  opoB  a  TSP  alaadard  whicb  ha*  been 
removed.  ihoitU  be  pMoa**«L  IW  SM«.  ia  the 
February  17. 1M&  SIP  ravMiaa  aabniltal.  ba* 
requested  that  USEPA  procea*  tbe  Youngstown 
Thermal  TSP  SIP  revMoo. 


rates  must  provide  progress  towards 
ensuring  attainment  and  maintenance  of 
the  PMio  NAAQS.  To  meet  this  criteria. 
USEPA  compares  the  overall  control 
level  obtained  under  AP-3-11  with  that 
obtained  under  Rule  10.  The  major 
difference  between  the  two  regulations 
is  that  AP-3-11  does  not  recognize  the 
derating  of  boilers,  and  it  requires  the 
aggregation  of  all  boilers  at  a  facility 
(regardless  of  the  type  of  fuel  used)  for 
purposes  of  determining  the  allowable 
mass  emission  rate.  The  comparison 
showed  that  the  total  allowable 
emission  of  TSP  [trom  all  boilers)  is  49.5 
Ib/hr  under  Rule  10  and  58.0  Ib/hr  under 
AP-3-11.  Thus,  the  emission  limitations 
under  Rule  10  are  most  stringent  and 
result  in  a  15  percent  decrease  in 
allowable  emissions.  USEPA  concludes 
that  the  emission  limitations  found  in 
the  Findings  and  Orders  will  ensure 
progress  towards  attainment  and 
maintenance  of  the  PMio  NAAQS  and 
are  approvable. 

Compliance  Testing 

As  a  method  of  determining 
compliance  with  the  emission 
limitations,  stack  testing  shall  be 
performed  in  accordance  with  USEPA 
Methods  1-5. 40  CFR  part  60.  appendix 
A.» 

Final  Action  on  Findings  and  Orders 

USEPA  is  approving  the  following 
emission  limitations  for  the  boilers  at 
Youngstown  Thermal: 

BOOl:  0.02  pound  of  particulate 
emissions  per  million  BTU 

B002,  B003.  and  B004:  ai4  pound  of 
particulate  emissions  per  million 
BTU 

Because  USEPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
{Hoposal.  Tbe  action  will  become 
effective  on  February  5, 199a  However, 
if  we  receive  notice  by  January  S,  1990 
that  someone  wishes  to  submit  critical 
comments,  then  USEPA  will  publish:  (1) 
A  notice  that  withdraws  the  action,  and 
(2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period. 

Under  5  U.S.C.  eOS(b).  the 
Administrator  has  certified  that  SIP 
apfBovals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 


•  Younytown  Theaaal  bas  laaUllad  arfdiiiafiat 

particulate  controls  For  its  coalflred  iMilen  wbicb 
Include  new  (w  ufigracied]  muM^km*  Macbaatral 
callactan  and  side-stream  beshooac*.  alaag  «>iti> 
•■■ociated  fona.  dactwoiV.  and  fnstramentatioa. 
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This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator,  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of  2 
years. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  5, 1990.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Incorporation  by  reference. 
Intergovernmental  relations.  Total 
suspended  particulates. 

Note — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1981. 

Dated;  September  27, 1989. 
Valdas  V.  Adamkus. 
Regional  Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  KK— Ohio 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52.  is 
amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-764i 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(85)  to  read  as 
follows: 

SS2.1S70    Idwitlficatlon  of  plan. 

4  •  •  •  * 

(c)  *  •  * 

(85)  On  February  17, 1988,  and  January 
4, 1989,  the  Ohio  Environmental 
Protection  Agency  Submitted  a  revision 
to  the  total  suspended  particulate  SIP 
for  Youngstown  Thermal  Corporation 
located  in  Youngstown,  Ohio.  This 
revision  establishes  a  0.02  Ib/MMBTU 
emission  limit  for  the  one  gas  and 
Number  2  oil-fired  boiler  (BOOl)  and  a 
0.14  Ib/MMBTU  limit  for  the  three  coal- 
fired  boilers  (B002,  B003,  and  B004). 

(i)  Incorporation  by  reference.  (A) 
Ohio  Administrative  Code  (OAC)  Rule 
3745-17-01,  effective  in  Ohio  on  October 
1. 1983:  Rule  3745-17-03,  effective  in 


Ohio  on  October  15, 1983;  and  Rule 
3745-17-10,  effective  in  Ohio  on  October 
1, 1983,  as  they  apply  to  Youngstown 
Thermal  Energy  Corporation  in 
Youngstown.  Ohio  only. 

(FR  Doa  89-28306  Filed  12-6-89;  8:45  am] 
BtujNQ  cooc  tseo-eiMi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-34;  RM-5603,  RM-6235] 

Radio  Broadcasting  Services; 
Drakesboro  and  Madlsonvllle,  KY 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
295A  to  Madisonville,  Kentucky,  at  the 
request  of  Madisonville  Media,  and 
Channel  280A  to  Drakesboro,  Kentucky, 
in  response  to  a  counterproposal  filed 
by  Janice  L  O'Brien.  Channel  295A  can 
be  allotted  to  Madisonville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements.  The  coordinates  are  North 
Latitude  37-19-41  and  West  Longitude 
87-29-56.  Channel  280A  can  be  allotted 
to  Drakesboro  in  compliance  with  the 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.6  milometers  (4.1  miles)  southeast  in 
order  to  avoid  a  short  spacing  to  Station 
WIKY(FM),  Channel  281B,  Evansville. 
Indiana.  The  coordinates  are  North 
Latitude  37-09-57  and  West  Longitude 
87-00-41.  With  this  action,  this 
proceeding  is  terminated. 
dates:  Effective  January  18. 1990;  The 
window  period  for  filing  applications 
will  open  on  January  19, 1990;  and  close 
on  February  20, 1990. 
FOR  FURTHER  INFORMATION  CONTACT! 
Nancy  J.  Walls,  Mass  Media  (202)  634- 
6530. 

SUPPt-EMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-34. 
adopted  November  13, 1989,  and 
released  December  4, 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202   [Amended] 

2.  S  73.202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding 
Drakesboro,  Kentucky,  Channel  280A, 
and  Madisonville,  Kentucky,  Channel 
295A. 

Karl  A  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-28616  Filed  12-6-89;  8:45  am) 

MLUNO  CODE  Srtl-Ot-H 


47  CFR  Part  73 

[MM  Docket  No.  88-S87,  RM-S471;  RM- 

6689] 

Radio  Broadcasting  Services; 
Comanche,  OK 

agency:  Federal  Communications 
Commission. 

action:  Final  rule;  technical 
amendment. 

summary:  This  technical  amendment  is 
being  made  to  correct  an  error  that  has 
been  identified  by  the  Agency  in  the 
Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  December  7. 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  Part  73 
of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  164.  303. 

S  73.202    [Amended] 

2.  Section  73.2D2{b),  the  FM  Table  of 
Allotments,  for  Comanche,  Oklahoma,  is 
amended  by  removing  Channel  244A 
and  adding  in  its  place  Channel  245C2. 

Federal  Communications  Commission. 
Kari  A  Kenringer, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  8^28617  Filed  12-6-89;  8:45  am) 
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47  CFR  Part  73 

(MM  Docfcat  No.  86-217;  RM-6191.  RM- 
5546] 

Radto  Broadcasting  SarviCM; 
Grttnaville  and  Colonial  Haights.  IN 

agency:  Federal  CommunicationB 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Qiannel 
290A  to  Colonial  Heights,  Tennessee,  as 
that  community's  first  FM  service,  at  the 
request  of  Murray  Communications.  We 
have  also  dismissed  the  proposal  to  allot 
Channel  290A  to  Greeneville, 
Tennessee,  filed  by  Buriey  Broadcasters. 
Inc.,  for  it«  failure  to  continue  to  express 
an  interest  in  the  proposal.  See  51  FR 
23087.  }une  25.  ISfia.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  January  18, 1990:  The 
window  period  for  filing  applicationa 
will  open  on  January  19, 1990,  and  close 
on  February  2D,  1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION!  Thia  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-237. 
adopted  November  15,  and  released 
December  1 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  cntractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW^  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART 73-(  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

{73.202    lAmandatfl 

2.  9  73.2a2(b),  the  Table  of  FM 
Allotments,  is  amended  under 
Tennessee,  by  adding  Colonial  Heights. 
Channel  290A. 

Karl  A.  Kensinger, 

Chief.  Allocations  Branch,  PoUcy  and  Rules 

Division,  Mass  Media  Bureau. 

[h'R  Doc.  89-28618  Filed  12-6-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration  (NOAA) 

SO  CFR  Parts  270, 200, 281, 282. 285, 
290, 296,  and  299 

[Docket  No.  80860-9229] 

RIN  064e-AC47 

Fish  and  Seafood  Promotion 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  this  rule  to 
implement  the  Fish  and  Seafood 
Promotion  Act  of  1986  (Act),  as  it 
pertains  to  seafood  marketing  councils 
for  one  or  more  species  of  fish  or  fish 
products.  This  rule  governs  the 
establishment  and  operations  of  such 
councils.  Additional  requirements 
applicable  to  the  operations  of  the 
councils  appear  in  the  Act  and  continue 
to  be  applicable.  This  rule  is  intended  to 
implement  the  Act  and  to  provide  a 
vehicle  to  strengthen  the 
competitiveness  of  the  United  States 
fishing  industry  in  the  domestic  and 
international  marketplace:  encourage 
development  and  utilization  of  all 
species  of  fish  available  for  harvest  by 
the  United  States  fishing  industry: 
encourage  the  utilization  of 
domestically-produced  fish  through 
enhancement  of  markets,  promotion  and 
public  relations:  help  the  United  States 
fishing  industry  develop  methods  to 
improve  product  quality  and  efficiency 
in  the  marketplace:  develop  better 
coordination  of  fisheries  marketing  and 
promotion  activities  with  commercial 
fisheries  research  and  development 
programs:  and  inform  and  educate  ihe 
public  about  the  nutritional  value  of  fish 
in  the  diet. 
effective  date:  December  7. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  V.  Smith,  Office  of  Trade  and 
Industry  Services,  (301)  427-2358. 
SUPPLEMENTARY  INFORMATION:  The  Fish 

and  Seafood  Promotion  Act  of  1986, 
enacted  November  14, 1986.  authorizes  a 
National  Fish  and  Seafood  ProaK>tional 
Council  and  seafood  marketing  councils 
for  one  or  more  species  of  fish  or  fish 
products.  The  National  Council  has  been 
established.  It  is  authorized  by  the  Act 
to  enter  into  agreements  with  applicants 
to  fund  referenda  to  establish  and 
terminate  species-specific  seafood 
marketing  councils,  coordinate  their 
activities,  and  fimd  referenda  to 
establish  quality  standards. 

The  Secretary  wiD  establish  ■  council 
upon  (1)  application  of  particular  sectors 


of  industry  to  the  Secretary  of 
Commerce  (Secretary]  for  establishment 
of  a  oouncii:  (2)  favorable  review  of  the 
application  by  the  Secretary,  aixl  (3) 
passage  of  a  referendum  conducted  by 
the  Secretary  among  sector  participants 
on  the  prop<»ed  charter.  The  Secretary 
will  appoint  members  to  a  seafood 
marketing  council  from  lists  of  nominees 
supplied  by  the  industry.  Councils  are 
required  to  submit  annual  plans  and 
budgets  for  species-specific  marketing 
and  promotion,  including  consumer 
education,  research,  and  other  activities 
of  the  councils.  Councils  are  funded 
through  self-assessment  by  certain 
segments  of  the  industry  represented  on 
the  councils.  They  are  authorized  to 
develop  quality  standards  for  the  fish  or 
fish  products  being  promoted.  Once 
quality  standards  are  developed,  the 
Secretary  shall  issue  reguiaticms  in 
S  270.14  of  this  part  governing  the  use  of 
o^icial  identifiers  associated  with  those 
standards. 

The  rule  governs  the  establishment 
and  operations  of  councils.  Additional 
requirements  applicable  to  the 
operations  of  councils  appear  in  the  Act 
and  continue  in  effect. 

Conmients  and  Responses 

On  December  21, 1988,  a  proposed 
nde  governing  the  establishment  and 
operations  of  species-specific  seafood 
marketing  councils  under  the  Act  was 
published  in  the  Federal  Register  (53  FR 
51284).  A  copy  of  the  proposed  rule  was 
also  mailed  to  NMFS  regional  offices, 
regional  fisheries  development 
foundations,  industry  associations, 
individual  companies,  and  other 
Interested  parties.  Notice  of  availability 
of  the  proposed  rule  was  also  published 
in  a  number  of  fishing  industry 
publications.  Five  responses  were 
received  (one  from  a  fisheries 
development  foundation,  three  from 
industry  trade  associations,  and  one 
bom  a  county  government)  in  response 
to  the  invitation  to  submit  comments. 

Comments  and  recommendations 
from  the  public  covered  several 
provisions  of  the  proposed  rule.  e.g., 
application,  petition,  list  of  sector 
participants,  referendum.  nominatioD  of 
councii  members,  oooncii  boundary, 
assessments,  quality  standards,  Ixxiks. 
records  and  reports,  and  clarification  of 
terms  and  definitions.  All  comments 
were  considered.  Some  changes  were 
made  in  the  final  rule  as  a  result  of  the 
recommendations.  Where 
recommenxiations  were  inconsistent 
with  Administration  policy  or  the  intent 
of  the  Act  they  were  not  accepted.  The 
comments  are  summarized  below  with 
NMFS's  response. 
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1.  Definitions 

Comment:  One  commenter 
recommended  tftat  a  definition  of 
"rahie''  be  added. 

Response:  Tlie  agency  agrees  and,  for 
clarification  purposes,  has  also  included 
definitions  of  "consumer  education," 
"fish,"  and  "research"  from  the  Act.  The 
definition  of  "receiver"  has  been 
modified  to  indicate  that  acquiring  fish 
means  taking  title  to  the  fish  and  the 
definition  of  "sector  participant"  has 
been  modified  to  include  the  fact  that 
sector  participants  must  meet  eligibiHty 
reqoirements  as  defined  by  petitiorters 
to  vote  in  a  referendum. 

2.  Application 

a.  Comment  One  commenter 
suggested  that  the  agency  prepare  a 
step-by-step  guide  that  could  be  used  in 
preparing  an  application  to  estaMish  a 
council.  This  guide  should  include 
examples  of  those  documents,  such  as 
council  charters,  required  by  tlie  rule. 

Response:  TTte  final  rule  contains  a 
step-by-fftep  guide  re}jaiTfing  submission 
of  an  application  that  lists  all  of  the 
requirements  for  the  petition,  charter, 
and  list  of  sector  participants.  If 
additional  information  is  needed  by 
applicants,  it  may  be  requested. 

b.  Comment  A  commenter  suggested 
that  in  the  section  regarding  review  of 
apphcation,  the  tnm-around  time  for  the 
Secretary  to  act  on  an  application 
(approve/disapprove)  be  reduced  to  90 
days  (from  180  days  as  stated  in  the 
proposed  rule). 

Response:  The  180  day  review  period 
described  in  the  proposed  rule  (9  270.4) 
is  the  maximum  allowed  by  the  Act  for 
the  Secretary  to  render  a  final 
determination  on  the  acceptability  of  die 
application.  This  amount  of  time  is  not 
unreasonable  if  the  proposed  cooncil 
has  a  substantial  number  of  participants 
whose  eligibility  would  have  to  be 
verified  by  the  Secretary,  and/or  if  the 
application  is  deficient,  thns  requiring 
considerable  revisions  by  the  petitioners 
and  further  review  and  verification  by 
the  Secretary.  In  the  case  of  a  proposed 
council  with  a  small  number  of 
participants  and  a  complete  application, 
the  turn-around  time  could  be  less  than 
180  days.  Clarifying  language  has  been 
added  to  the  final  rule  to  indicate  that  if 
a  negative  final  determination  has  been 
made  by  the  Secretary  and  provided  in 
writing  to  the  petitioners  who  submitted 
the  application,  a  corrected  application 
may  be  subaiitted  to  the  Secretary  for 
approval.  The  Secretary  then  has  180 
(kkys  from  receipt  of  the  corrected 
application  to  render  a  final 
dctanwDation  on  its  acceptability. 


3,Petitioa 

a.  Comment  A  commenter  requested 
a  defintion  of  the  term  "sufficient 
resources"  as  it  is  used  in  the  proposed 
rule,  which  requires  that  the  petition 
contain  a  statement  that,  if  a  council  is 
established,  sufficient  resources  will  be 
available  to  the  council  for  initial 
administrative  expenditures  pending 
collection  of  assessments. 

Response:  NMFS  agrees  and  has 
modified  the  final  rule  to  provide 
examples  of  "sufficient  resources,"  such 
as  cash,  donated  office  space,  services, 
supplies,  etc. 

b.  Comment  A  commenter  suggested 
that  the  requirement  of  10  percent  for 
the  minimum  value  of  fish  handled  by 
the  applicants  in  a  particular  sector 
wishing  to  initiate  a  council  is  too  high. 
The  commenter  suggested  a  5  percent 
thre^old. 

Response:  The  10  percent  threshold  \» 
specified  in  9  Z10(d)(lKB)  of  the  Act  (16 
U.S.C.  4009)  and  is  not  discretionary. 

4.  List  of  Sector  Participanta 

a.  Comment  One  commenter 
suggested  that  a  provision  be 
incorporated  within  the  final  rule 
allowing  NMFS  to  assist  with  the 
development  of  the  list  of  sector 
participants. 

Response:  It  is  recognized  that 
development  of  the  list  of  sector 
participants  meeting  the  minimum 
requirements  stated  in  the  proposed 
charter  may  be  difficult.  The  Act 
requires  the  petitioners,  to  the  extent 
practicable,  to  develop  such  a  list.  The 
Secretary  will,  to  the  extent  practicable, 
verify  the  validity  of  the  petitioners'  list, 
whicii  may  require  adding  names  ot 
deleting  names  provided  by  the 
petitioners.  In  addition,  the  agency  will 
provide  appropriate  information  in  its 
possession  of  a  non-proprietary  nature 
to  assist  the  petitioners  in  developing 
this  hst. 

b.  Comment  One  conmienter 
reccHnmended  a  tiriennial  rather  than  an 
annual  update  of  sector  parti'cipant  data 
to  reduce  administrative  costs. 

Response:  The  requirement  for  an 
annual  update  of  sector  participant  data 
is  seen  as  beneficial  to  both  the  conncil 
and  the  Secretary.  For  example,  the 
council  will  need  a  current  list  of  sector 
participants  in  each  sector  represented 
on  the  council  particularly  for  the 
purpose  of  collecting  assessments.  The 
Secretary  will  need  a  current  bst  for 
enforcement  purposes  and  should  the 
need  arise  for  conducting  a  refereDdum 
to  terminate  a  council. 


5.  Referenda 

a.  Comment  A  commenter  inquired 
whether  the  agency  will  provide  a 
preliminary  estimate  of  the  cost  of  a 
referendum  and  thereby  the  size  of  (he 
requisite  bond  in  order  for  applicants  to 
estimate  the  amount  of  bond  that  would 
be  necessary. 

Response:  Once  an  application  has 
been  approved,  the  agency  will  be  able 
to  provide  the  applicants  with  an 
esti'mate  of  the  total  cost  for  conduct  of 
the  referendum.  After  the  referendum 
has  been  conducted,  the  Secretary  will 
notify  the  applicants  of  the  exact  cost 
Although  the  cost  of  each  referendum 
win  vary  according  to  the  size  of  the 
council,  there  are  some  cost  categories 
that  will  be  common  to  the  conduct  of 
all  referenda,  e.g..  verification  of  the  list 
of  sector  participants,  publication  of  the 
application  in  the  Federal  Regtstar, 
printing  and  postage  costs  for  the 
ballots,  etc.  In  the  event  a  public  hearing 
is  requested,  this  would  also  add  to  the 
cost. 

b.  Comment  One  commenter 
suggested  that  the  final  rule  sboold 
reflect  the  opportunity  for  the  National 
Fish  and  Seafood  Promotional  Council 
to  enter  into  agreements  with  applicanta 
to  fund  a  referendum  to  establish  a 
species-specific  seafood  marketing 
counciL 

Reponse:  The  preamble  to  the  rule 
contains  the  statement  that  the  National 
Council  may  enter  into  agreements  with 
one  or  more  species-specific  councils 
and  is  authorized  by  the  Act  to  fund 
referenda  to  establish  and  terminate 
such  councils  and  fund  referenda  to 
establish  quality  standards.  (See 
Supplementary  Information  section  kA. 
the  preamble  of  this  rule.) 

c  Comment  A  commenter  suggested 
that  an  agreement  between  the 
applicant  and  the  National  Council  to 
fiind  a  referendum  should  be  acceptable 
to  the  Secretary  as  suitable  security  to 
cover  the  cost  of  a  referendum. 

Response:  The  agency  agrees  and  the 
final  rule  has  been  revised  to  reflect  this. 

d.  Comment  A  commenter  requested 
that  the  sections  of  the  rule  regarding 
voting  results  be  clarified  to  make  clear 
that  the  66  percent  value  criterion  is 
based  on  the  total  vahie  of  fish  and  fish 
products  handled  in  the  sector  by  tfaoae 
eligible  to  vote,  and  not  the  value  of  dw 
products  handled  by  both  ehgible  and 
ineligible  sector  participants. 

Response:  It  is  the  agency's  opinion 
that  this  68  percent  value  criterion  refers 
to  the  total  value  of  fish  and  fish 
products  handled  in  each  sector  by 
those  who  meet  the  eligibility 
requirements,  as  defined  by  the 
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petitioners,  to  vote  in  the  referendum. 
The  final  rule  has  been  modified  to 
clarify  this  point. 

e.  Comment:  A  commenter  asked  in 
which  sector  or  sectors  a  seafood 
company  should  vote  if  it  is  vertically 
integrated. 

Response:  A  vertically  integrated 
seafood  company  may  qualify  to  vote  in 
more  than  one  sector,  depending  on  the 
requirements  established  for  each  sector 
by  the  council.  The  final  rule  has  been 
modified  to  request  that  the  petitioners 
specify  in  the  List  of  Sector  Participants 
all  sectors  for  which  a  sector  participant 
meets  the  eligibility  requirements  to 
vote  in  a  referendum.  However,  only  one 
vote  per  company  per  referendum  will 
be  accepted,  regardless  of  the  number  of 
sectors  for  which  the  participant  may 
qualify.  The  ballot  for  each  referendum 
will  request  that  each  person  voting 
certify  in  which  sector  he/she  is  voting 
in  that  particular  referendum.  This 
certification  by  sector  participants 
voting  in  a  referendum  will  be  important 
to  the  Secretary  and  the  council  in  order 
to  determine  the  success  or  failure  of  a 
referendum,  since  the  percentage  of 
sector  participants  voting  favorably  and 
the  value  of  fish  products  they  handled 
in  a  sector  will  determine  the  outcome 
of  a  referendum.  {See  S  270.7  Results  of 
referendum  of  the  final  rule.) 

f.  Comment:  One  conmienter  inquired 
as  to  whether  a  referendum  would  pass 
if  most  of  the  sectors  of  a  proposed 
council  voted  for  the  charter  and  one 
sector  voted  against  it. 

Response:  The  referendum  to 
establish  a  council  would  pass  if  the 
votes  cast  in  favor  of  the  proposed 
charter  constitute  a  majority  of  the 
sector  participants  voting  in  each  and 
every  sector.  Further,  the  majority  must 
collectively  account  for,  in  the  12-month 
period  immediately  preceding  the  month 
in  which  the  proposed  charter  was  filed, 
at  least  66  percent  of  the  value  of  the 
fish  and  fish  products  described  in  the 
proposed  charter  that  were  handled 
during  such  period,  in  that  sector,  by 
those  who  meet  the  eligibility 
.  equirements  to  vote  in  the  referendum 
as  defined  by  the  petitioners. 

ft  Nomination  of  Council  Members 

Ccfnment:  One  commenter  suggested 
that  the  final  rule  include  language 
specifically  to  include  nominations  for 
membership  on  a  council  from 
associations  representing  those  sectors. 

Response:  Since  an  association  is 
included  in  the  definition  of  "person" 
(also  referred  to  as  sector  participant  in 
the  Act),  an  association  could  nominate 
members  for  the  council  and  be  a  sector 
participant  on  the  council  if  it  met  the 


minimum  requirements  for  participation 
on  the  council. 

7.  Geographic  Area  of  a  Council 

Comment:  A  commenter  asked  if  it  is 
possible  to  define  a  geographic 
boundary  for  a  council  specific  to 
imports. 

Response:  The  geographic  area  may 
be  drawn  in  any  manner  the  council 
desires.  However,  there  is  only  one 
geographic  area  per  council,  which 
covers  all  sector  participants.  There 
cannot  be  an  area  for  importers  and  a 
different  area  for  receiver/processors 
within  the  same  council. 

8.  Assessments 

a.  Comment-  One  commenter  asked  if 
a  council  would  have  the  authority  to 
assess  products  from  Total  Allowable 
Levels  of  Foreign  Fishing  (TALFF)  or 
joint-venture  harvests. 

Response:  The  agency  believes  that 
assessing  joint-venture  operations  or 
TALFF  harvests  would  not  be  within  the 
scope  of  the  Act.  The  Act  states  that  any 
person  meeting  the  minimum 
requirements  specified  in  each  charter 
as  measured  by  income,  volume,  or 
other  relevant  factors,  may  participate 
in  a  council.  The  Act  goes  further  to 
define  persons  as  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  any  private 
entity  organized  or  existing  under  the 
laws  of  the  United  States  or  any  State, 
commonwealth,  territory  or  possession 
of  the  United  States.  Based  on  these 
definitions,  owners  of  foreign  vessels 
harvesting  under  a  TALFF  allocation 
and  receiving  fish  from  U.S.  harvesting 
vessels  under  joint-venture  permits 
cannot  be  council  participants,  and 
therefore,  cannot  be  assessed. 

Further,  the  Act  provides  that  only 
receivers  or  importers,  or  both,  may  be 
assessed.  Foreign  fishing  vessels 
operating  under  a  TALFF  allocation 
involve  a  foreign  flag  fishing  vessel  and 
a  foreign  receiver,  who  may  not  be 
assessed.  Joint-venture  operations 
involve  an  American  flag  fishing  vessel 
selling  to  a  foreign  receiver,  who  may 
not  be  assessed.  If  an  American  partner 
in  a  joint-venture  operation  acts  as  a 
receiver  on  behalf  of  the  foreign  partner, 
in  order  for  the  American  partner  to  be 
assessed  for  joint-venture  products  it 
would  have  to  be  shown  that  the 
American  partner  actually  took 
possession  (title)  of  the  product.  The 
definition  of  "receiver"  m  the  final  rule 
has  been  modified  to  indicate  that 
"acquiring"  fish  or  fish  products  means 
taking  possession  of  or  title  to  same. 

b.  Comment'  Another  commenter 
asked  if  products  of  importers  who  are 
members  of  a  coimcil,  conducting 


business  outside  the  boundary  of  a 
council,  are  assessed. 

Response:  No.  Only  those  products  of 
importer  participants  that  are  entered  or 
withdrawn  from  a  warehouse  for 
commercial  purpose  within  the 
geographic  area  of  a  council  may  be 
assessed.  If  council  participants  conduct 
business  over  a  large  area,  this  might 
argue  for  a  larger  geographic  area  for  a 
council  or  even  a  national  council. 

c.  Comment-  One  commenter  asked  if 
products  fi-om  outside  the  geographic 
boundary  of  a  council  are  then  brought 
into  this  area,  how  and  at  what  point,  if 
any,  are  they  assessed?  Do  these 
products,  in  essence,  become  imports? 

Response:  Domestic  products 
harvested  within  the  geographic  area  of 
a  council  are  assessed  at  the  point 
receivers  receive  them.  Products  are 
classified  as  imports  only  if  they  are 
brought  into  the  geographic  area 
covered  by  the  council  fi-om  outside  of 
the  United  States  in  accordance  with  the 
customs  laws  of  the  United  States. 
Imported  products  are  assessed  at  the 
time  they  are  entered  or  withdrawn  from 
a  warehouse  for  commercial  purposes.  If 
the  product  is  harvested  by  a  domestic 
vessel,  processed  aboard  a  foreign 
vessel,  then  transshipped  back  to  a 
domestic  vessel  for  landing  in  the 
United  States,  that  product  moy  be 
considered  an  import  by  the  U.S. 
Customs  Service,  depending  upon  the 
degree  of  processing  aboard  the  foreign 
vessel. 

d.  Comment:  A  commenter  asked  how 
importers  would  be  treated  who  are 
members  of  a  council,  maintaining 
o^ices  within  its  boundary,  but  bring  no 
products  within  the  boundary. 

Response:  Imported  products  will  be 
assessed  only  if  they  are  brought  into 
the  geographic  area  of  a  council  for 
commercial  purposes.  If  only 
administrative  offices  of  the  importer 
are  located  within  the  geographic  area 
of  a  council,  and  no  product  is  moved 
within  that  area,  no  assessment  would 
be  collected  and  there  would^e  no  need 
for  that  importer  to  be  involved  in  the 
council. 

e.  Comment:  Another  commenter 
asked  if  product  taken  on  consignment 
could  be  assessed. 

Response:  No.  Product  taken  on 
consignment  would  be  assessed  when  it 
leaves  a  warehouse  for  commercial 
purposes  as  a  result  of  a  financial 
transaction  between  a  buyer  and  seller. 

f.  Comment:  One  commenter  asked  if 
a  procedure  could  be  established  to 
ensure  that  receivers  of  product,  subject 
to  assessment,  report  accurate 
information  to  a  council  for  assessment 
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purpose*,  and  if  the  coundt  has 
authority  to  establish  such  a  procedwe. 

Response:  Each  council  baa  the 
authority  to  establish  procedures  to 
update  its  records  regarding  value  of 
product  handled  by  its  sector 
participants  and  other  appropriate 
information.  In  addition,  the  Act  states 
that  sector  participants  shall  make 
available  to  the  Secretary  such 
information  and  data  as  are  necessary 
for  the  effectuation,  administration,  or 
enforcement  of  this  Act  or  any  order  or 
regulation  issued  pursuant  to  this  Act. 
Although  proprietary  information  must 
be  maintained  on  a  confidential  basis  by 
the  Secretary  or  other  officers  and 
employees  of  the  Department  of 
Commerce,  the  Act  states  that  if  a 
coimcil  has  reason  to  believe  that  a 
person  subject  to  an  assessment,  order 
or  regulation  made  or  issued  under  this 
Act  is  violating  such  assessment,  order 
or  regulation,  the  council  may  refer  the 
matter  to  the  Secretary.  Whenever  a 
matter  has  been  referred  to  the 
Secretary  by  a  council  and  the  Secretary 
or  the  Attorney  General  fails  to  take 
appropriate  action  within  60  days  of 
such  referral,  the  council  may,  upon 
filing  notice  with  the  Secretary  or 
Attorney  General  and  other  interested 
parties,  bring  an  action  in  its  own  name. 

g.  Comment-  With  respect  to  the 
requirement  that  the  notice  of 
assessment  contain  "the  amount  of  the 
assessment,"  a  commenter  inquired  if 
this  is  to  be  m  the  form  of  a  rate,  which 
will  be  applied  to  the  appropriate 
volume  of  product  handled.  Or,  the 
commentor  asked,  will  the  person 
subject  to  assessment  have  declared  a 
volume  to  the  council  and  the  council  m 
effect  is  sending  him  a  invoice? 

Response:  This  cannot  be  answered  at 
this  time.  The  method  of  collecting 
assessments  is  required  to  be  developed 
by  the  applicants  and  speafied  in  the 
proposed  charter  for  each  cotmcil.  The 
Secretary  reviews  and  approves  each 
charter  or  charter  amendment.  The 
amount  of  the  assessment  may  be  a  rate 
based  on  a  percentage  of  cost  or  on  a 
fixed  amount  per  unit  of  vohune  or 
weight  (pounds,  metric  tons,  gallons, 
etc.)  of  product  handled.  A  new  section. 
Method  of  imposing  assessments 
(Section  270.16),  has  been  added  to  the 
final  rule  to  clarify  this  issue. 

h.  Comment:  A  conunenter  requested 
that  the  agency  define  the  term  ''value." 
Does  it  means  purchase  value,  i.e.,  the 
amount  paid  for  the  product  at  pnrdiate 
by  the  sector  participant,  or  sales  value? 

Response:  The  value  of  fish  and  fish 
products  ts  detennined  at  the  point  a 
receiver  obtains  product  frooi  a 
harvester  or  an  importer  obtains  prodoct 
from  a  foreign  suppher.  Vafaw  may  be 


exfvessed  in  monetary  units  as  the  price 
a  receiver  pays  to  a  harvester  or  an 
importer  pays  to  a  foreign  suppber. 
Value  may  also  be  expressed  in  nnits  of 
weight  or  vohine,  e.g..  pounds,  metric 
tons,  gallons,  etc. 

i.  ConuneaL  A  commenter  asked  if  it 
would  be  possible  to  base  assessments 
on  weight  or  volume  rather  than  vahte. 

Response:  It  is  the  agency's  opinion 
that  petitioners  may  establish  an 
assessment  rate  based  on  value,  which 
may  be  expressed  in  monetary  units  or 
units  of  volume  or  weight  For  example, 
an  assessment  could  be  based  on  a 
percentage  of  cost  such  as  2  perceit  per 
$1000  of  the  initial  purchase  price  of  the 
product.  It  could  also  be  based  on  a 
fixed  amount  per  unit  of  weight  or 
vcUume,  e-g.,  $sn.  per  pound  or  102  per 
gallon. 

9.  Books,  Records,  and  Reports 

Comment-  Oie  commenter 
recommended  that  books  and  records 
should  be  maintained  for  3  years,  except 
where  a  council  is  dissolved  in  less  than 
3  years. 

Response:  The  agency  has  determined 
that  books  and  records  of  a  council  must 
be  maintained  for  a  minimum  of  3  years 
even  if  a  council  is  terminated  in  less 
than  3  years.  The  purpose  of  this 
requirement  is  to  enable  the  Secretary  to 
ensure  that  alt  remaining  business  of  the 
terminated  council  is  concluded  in  an 
orderly  manner.  The  3-year  time  Hmit  is 
in  accordance  with  0MB  guidelines  for 
implementing  the  Paperwork  Reduction 
Act. 

10.  Quality  Standards 

a.  Comment:  Section  270.13fg)  of  the 
proposed  rule  stated  that  "(n}o  qaaHty 
standard  adopted  by  a  council  may  be 
used  in  the  advertising  or  promotion  of 
fish  and  fish  products  as  being  inspected 
by  the  United  States  Government  unless 
the  standard  requires  sector  participants 
to  be  in  the  National  Seafood  Inspection 
Program  (NSIP)  and  the  product  has 
been  inspected  or  is  under  an  NSIP- 
approved  inspection  program."  A 
commenter  recommended  that  because 
of  the  development  of  a  seafood 
surveillance  program  for  all  seafood 
products,  it  would  be  appropriate  to 
insert  the  phrase  "or  equivalent 
Federally-approved  inspection  program" 
after  NSIP. 

Response:  It  is  not  the  agency's  intent 
to  include  references  to  programs  that 
are  not  currently  in  place.  Designation  of 
NSiP  refers  to  the  current  U.S. 
Department  of  Commerce  vohmtary 
seafood  inspection  program  only.  The 
final  rule  has  been  changed  to  indicate 
this. 


b.  Comment-  One  commenter 

requested  cl»»rification  as  to  what  is 
meant  by  the  provision  in  the  proposed 
rule  that  the  intent  of  quabty  standards 
may  not  be  to  "discriminate"  against 
importers  who  are  not  members  of  the 
council,  and  that  quality  standards  may 
not  be  developed  for  the  purpose  of 
creating  non-tariff  barriers.  It  was  also 
unclear  to  this  commenter  why  a  quality 
standard  must  be  compatible  with  the 
General  Agreement  on  Tariffs  and 
Track  (GATT)  since  these  quahly 
standards  are  not  mandatory  and  no  one 
will  be  prevented  from  selbng  prodoct 
due  to  qoahty  standards  adopted  by  a 
counciL 

Response:  "Discriminatory"  quality 
standards  are  those  standards  that 
mi^t  directly  or  indirectly  prevent 
foreign  products  from  competmg  with 
U.S.-produced  products.  It  is  recognized 
that  the  "intent "  of  a  quabty  standard 
may  be  difficult  to  establish.  Although 
quabty  standards  are  not  mandatory, 
die  use  of  the  identifier  associated  with 
quality  standards  adopted  by  a  coimcil 
will  be  Federally  regulated.  This 
identifier  certifies  that  the  product  met 
certafn  quaUty  standards  when  the 
identifier  was  affixed  to  it  Since  the 
Secretary  is  authorized  to  approve/ 
disapprove  the  quality  standards  and 
promulgate  regulations  governing  the 
use  of  die  identifier  should  the 
referendum  to  adopt  the  standard  pass, 
it  is  important  that  these  standards  be 
consistent  with  U.S.  obligations  under 
the  GATT. 

11.  Other 

a.  Extension  of  Comment  Period. 
Comment-  One  commenter  requested 

an  extension  of  the  60-day  time  pcnod 
for  public  comment  on  the  proposed  rule 
to  aiddress  pertinent  issues  which  may 
arise  at  the  completion  of  the  Seafood 
Marketing  Council  feasibility  studies. 
The  commenter  suggested  that  the 
language  of  the  proposed  rule  may  not 
cover  some  aspects  critical  to  the 
running  of  a  successful  referendum  and 
the  formation  of  a  counciL 

Response:  An  extension  of  the 
comment  period  is  not  warranted,  bsues 
related  to  unique  aspects  associated 
with  particular  councils  will  be  deah 
with  on  a  case-by-case  basis  in 
accordance  with  the  Act.  If 
circumstances  dictate,  the  final  rule  can 
be  amended  in  the  future. 

b.  Positive  Support  for  Councils.  One 
commenter  wrote  in  support  of  seafood 
marketing  coorcils  in  the  New  England 
area. 

c.  Time  Period  Covered  by 
Assessment  Paragraph  270.15(8)  of  the 
proposed  rule  contained  several  items 
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that  must  be  included  in  the  "Notice  of 
assessment."  One  item,  the  period  of 
time  covered  by  the  assessment,  was 
inadvertently  omitted.  The  final  rule  has 
been  modified  to  include  this 
requirement. 

Changes  from  the  Proposed  Rule 

This  final  rule  contains  only  minor 
changes  from  the  proposed  niJe.  Most 
changes  have  been  discussed  in  the 
Comment  and  Discussion  section  of  this 
notice.  In  some  instances,  the  final  rule 
has  been  recognized  and  certain  of  the 
Act's  requirements  have  been  added  to 
the  regulatory  text.  This  was  done  to 
make  the  regulations  more  readable. 

Classification 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA,  reviewed  this  rule 
in  accordance  with  Executive  Order 
12291  and  determined  that  it  is  not  a 
"major  rule"  requiring  a  regulatory 
impact  analysis.  This  determination  was 
made  because  this  action  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  General  Counsel  of  the 
Department  of  Commerce  certifed  to  the 
Small  Business  Administration  that  this 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  because  the  rule  will  not  have  a 
direct  regulatory  impact  on  the  general 
public,  industry,  or  small  businesses 
since  it  only  establishes  procedures  and 
requirements  for  preparing  an 
application  for  a  council  charter  and  for 
conducting  activities  necessary  to 
establish  and  operate  species-specific 
seafood  marketing  councils.  The  rule 
does  not  require  industry  action  and 
does  not  impose  significant  direct  costs 
on  small  entities.  TTierefore,  a  regulatory 
flexibility  analysis  has  not  been 
prepared.  If  individuals  do  decide  to 
take  action  under  the  Act.  it  would  be 
done  on  a  voluntary  basis  and  any  costs 
for  consulting  with  members  of  the 
industry  on  the  application  would  likely 
be  minor.  It  is  unlikely  that  the  costs 
would  be  so  great  as  to  affect  a  firm's 
financial  condition,  cash  flow  position, 
liquidity  position,  or  its  ability  to  remain 
in  the  industry. 


Individual  councils,  once  established, 
may  have  an  impact  on  small  entities, 
but  this  cannot  be  determined  prior  to 
receipt  of  an  application  for  a  proposed 
charter  with  ranges  of  assessments 
based  on  volume,  income,  etc.,  of  sector 
participants  to  be  involved  in  a  council. 
Specifically,  the  imposition  of 
assessments  on  certain  members  of  the 
industry  could  have  an  effect  on  a  firm's 
financial  situation.  Any  other  costs  or 
requirements  that  would  impose  a  cost 
on  industry  would  also  have  to  be 
considered  and  analyzed.  Since  these 
parameters  will  vary  with  each 
application,  a  determination  of  impact 
will  be  made  on  a  case-by-case  basis  as 
applications  for  council  charters  are 
received.  If  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
is  involved,  the  agency  will  prepare 
initial  and  final  regulatory  flexibility 
analyses. 

This  rule  is  being  made  effective 
immediately  upon  publication.  Since  the 
rule  establishes  procedures  and 
requirements  for  preparing  applications 
for  charters  and  for  conducting  activities 
necessary  to  establish  and  operate 
species-specific  seafood  marketing 
councils,  it  is  not  a  substantive  rule  for 
which  section  553(d)  of  the 
Administrative  Procedure  Act  requires  a 
30-day  delay  in  effective  date. 

The  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  (PRA)  contained  in  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  under 
Control  Number  0648-0215.  The 
estimated  reporting  time  for  the 
collection  requirement  in  {  270.3  is  320 
hours,  with  an  average  of  320  hours  per 
response.  All  other  information 
requirements  in  the  rule  are  imposed  on 
the  councils,  once  they  are  established. 
The  estimated  reporting  time  for  these 
information  requirements  varies  fi-om  1 
to  160  hours  per  response,  with  an 
average  reporting  time  of  6.9  hours  per 
responses.  These  estimated  reporting 
times  include  the  time  for  reviewing 
mstructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  this  information 
collection  and  estimate  of  reporting 
time,  including  suggestions  for 
reductions,  should  be  sent  to  both  the 
Office  of  Trade  and  Industry  Services, 
National  Marine  Fisheries  Service, 
NOAA.  1335  East-West  Highway,  Silver 
Spring,  Maryland  20910  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Paperwork  Reduction 


Project  0648-O215,  Washington,  DC 
20503. 

This  rule  does  not  have  the  potential 
for  a  significant  effect  on  the 
environment  and  is  therefore  exempt 
from  the  preparation  of  either  an 
environmental  impact  statement  or 
environmental  assessment  under  the 
National  Environmental  Policy  Act  of 
1969. 

This  rule  does  not  contain  policies 
with  federaUsm  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  270 

Administrative  practice  and 
procedure.  Fish,  Marketing  and  Seafood. 

For  the  reasons  set  out  in  the 
preamble,  title  50  CFR  chapter  II  is 
amended  as  follows: 

1.  Subchapter  H  consisting  of  parts 
280,  281, 282,  and  285;  subchapter  I 
consisting  of  part  290;  subchapter  J 
consisting  of  part  296;  and  subchapter  K 
consisting  of  part  299  are  redesignated 
as  subchapters  I,  J,  K,  and  L, 
respectively. 

2.  A  new  subchapter  H,  consisting  of 
part  270,  is  added  to  read  as  follows: 

SUBCHAPTER  H— FISH  AND  SEAFOOD 
PROMOTION 

PART  270-SPECIES-SPECIFIC 
SEAFOOD  MARKETING  COUNCILS 

Oct** 

270.1  Scope. 

270.2  Definitions. 

270.3  Submission  of  application. 

270.4  Review  of  application. 

270.5  Conduct  of  referendum. 

270.6  Sector  participants  eligible  to  vote. 

270.7  Results  of  referendum. 

270.8  Nomination  of  council  members. 

270.9  Vacancies  and  removal  of  council 
meml}er8. 

270.10  Notice  of  council  meetings. 

270.11  Books,  records  and  reports. 

270.12  Update  of  sector  participant  data. 

270.13  Quality  standards. 

270.14  (Reserved] 

270.15  Deposit  of  funds. 

270.16  Method  of  imposing  assessments. 

270.17  Notice  of  assessment. 

270.18  Payment  of  assessments. 

270.19  Petition  of  objection. 

270.20  Refunds. 

270.21  Dissolution  of  councils. 

Authority:  16  U.S.C.  4001-4017. 

9270.1    Scop*. 

This  part  describes  matters  pertaining 
to  the  establishment,  representation, 
organization,  practices,  and  procedures 
of  seafood  marketing  councils. 
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S  27012    Definitons. 

The  following  terms  and  definitions 
are  in  addition  to  or  amphfy  those 
contained  in  the  Fish  and  Seafood 
Promotion  Act  of  1906: 

Act  means  the  Fi^  and  Seafood 
Promotion  Act  of  1966  (Pub.  L  99-650) 
and  any  subsequent  amendments. 

Consamer  education  means  acticms 
undertaken  to  inform  consumers  of 
matters  related  to  the  consumptioo  of 
fish  and  fish  products. 

Council  means  a  seafood  marketiog 
council  for  one  or  more  species  of  firii 
and  fish  prodncts  of  that  species 
establishisd  under  Sectkm  210  of  the  Act 
(16U.S.C.4OQ0). 

Fiscal  year  means  any  12-nMmth 
period  as  shall  be  recommended  by  a 
council  and  approved  by  the  Secretary. 

F/sh  means  finfish,  mollusks, 
crustaceans,  and  all  other  forms  of 
aquatic  animal  life  used  for  human 
consumption;  the  term  does  not  include 
marine  mammals  and  seabirds. 

Harvester  means  any  person  in  the 
business  of  catching  or  growing  fish  for 
purposes  of  sale  in  domestic  or  foreign 
markets. 

Importer  means  any  person  in  the 
business  of  importing  fish  or  fish 
products  from  another  country  into  the 
United  States  and  its  territories,  as 
defined  by  the  Act,  for  commercial 
purposes,  or  who  acts  as  an  agent, 
broker,  or  consignee  for  any  person  or 
nation  that  produces,  processes  or 
markets  fish  or  fish  products  outside  of 
the  United  States  for  sale  or  for  other 
commercial  piuposes  in  the  United 
States. 

Marketer  means  any  person  in  the 
business  of  selling  fish  or  fish  products 
in  the  wholesale,  expor   retail,  or 
restaurant  trade,  but  whose  primary 
business  fmiction  is  not  the  processing 
or  packaging  of  fish  or  fish  products  in 
preparation  for  sale. 

Marketing  and  promotion  means  any 
activity  aimed  at  encouraging  the 
consumption  of  fish  or  fish  products  or 
expanding  or  maintaining  commercial 
markets  for  fish  or  fish  products. 

National  Council  means  the  National 
Fish  and  Seafood  Promotional  Council 
established  by  Section  205  of  the  Act  (16 
U.S.C.  4004). 

Processor  means  any  person  in  the 
business  of  preparing  or  packaging  fish 
or  fish  products  (including  fish  of  the 
processor's  own  harvesting)  for  sale  in 
domestic  or  foreign  markets. 

Receiver  means  any  person  who  owns 
fish  processing  vessels  and  any  person 
in  the  business  of  acquiring  (taking  title 
to)  fish  directly  from  harvesters. 

Research  means  any  typt  of  research 
designed  to  advance  the  image, 
desirability,  usage,  roarketaMity, 


production,  qeaKty  and  safety  of  fish 
and  fish  products. 

Secretary  means  the  Secretary  of 
Commerce,  or  the  Secretary's  designee. 

Sector  participant  means  any 
individual,  group  of  individuals, 
association,  proprietorship,  partnership, 
corporation,  cooperative,  or  any  private 
entity  of  the  U.S.  fishing  industry 
organized  or  existing  under  tfw  tavrs  of 
the  United  States  or  any  State, 
commonwealth,  territory  or  possesskm 
of  the  United  States  who  meets  the 
eligibility  requirements  as  defined  in  a 
proposed  charter  to  vote  in  a 
referendum. 

Species  means  a  fundamental 
category  of  taxonomic  classification, 
ranking  after  genus,  and  consisting  of 
animals  that  possess  cononon 
characteristic(9)  distinguishing  them 
from  other  similar  groups. 

Value  means  monetary  or  material 
worth  of  fishery  products.  Vahie  i* 
determined  at  die  point  a  receiver 
obtains  product  from  a  harvester  or  an 
importer  obtains  product  from  a  foreign 
suppUer.  Value  may  be  expressed  in 
monetary  units  (the  price  a  receirer 
pays  to  a  harvester  or  an  importer  pays 
to  a  foreign  supplier)  or  it  may  be 
expressed  in  units  of  weight  or  vohime 
(pounds,  gallons,  etc.). 

S  270.3    Submission  of  appiicatteiL 

(a)  Persons  who  meet  the  minimum 
requirements  for  sector  parbdpants,  as 
described  in  the  proposed  diarter,  may 
file  an  application  with  the  Secretary  for 
a  charter  for  a  seafood  marketing 
council  for  one  or  more  species  of  fish 
and  fish  products  of  that  species.  One 
signed  original  and  two  copies  of  the 
completed  appUcaticKi  must  be 
submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  NOAA.  1335 
East-West  Highway,  Silver  Spring. 
Maryland  20910.  Aprphcations  should 
not  be  bound. 

(b)  The  application  consists  of  three 
parts: 

(1)  A  petition  or  document  requesting 
the  Secretary  to  estabhsh  a  council; 

(2)  A  proposed  charter  under  which 
the  proposed  council  will  operate;  and 

(3)  A  list  of  eligible  referendum 
participants. 

(c)  Content  of  application. 

(1)  Petition  or  requesting  docuntent. 
The  petition  or  requesting  document 
submitted  by  the  applicants  to  the 
Secretary  requesting  that  the  coimcil  be 
established,  to  the  extent  practicable, 
must  include  the  signatures  or  corporate 
certifications,  of  no  less  than  three 
sector  participants  representing  each 
sector  identified  in  accordance  with 
paragraph  (c)(2)(v)  of  this  section  and 


who,  accordmg  to  the  svailabfe  data. 
coUectivefy  accouirted  for,  in  the  12- 
month  period  immediately  preceding  die 
month  in  which  the  apphcation  was 
filed,  not  less  than  10  percent  of  the 
value  of  the  fish  or  fish  products 
specified  in  the  charter  that  were 
handled  during  such  period  in  each 
sector  by  those  who  meet  the  eligibility 
requirements  to  vote  in  the  referendum 
as  defined  by  the  petitioners.  The 
petition  or  requesting  documait  must 
also  include  a  statement  that,  if 
established,  the  council  will  have 
sufficient  resources,  (e.g.,  caah,  donated 
office  space,  services,  supplies,  etc). 
available  for  initial  administrative 
expenditures  pending  coHection  of 
assessments. 

(2)  Proposed  charter^— A  proposed 
charter  must  contain,  at  a  minimum,  tka 
following  informaticm: 

(i)  The  name  of  the  council  and  a 
provision  proclaiming  il>  establishment; 
(ii)  A  declaration  of  the  purposes  and 
objectives  of  the  council; 

(iii)  A  description  of  the  species  of 
fish  and  fish  prodocts,  inchiding  the 
scientific  and  common  name(s).  for 
which  the  council  will  implement 
martieting  and  promotion  plans  i 
the  Act.  (The  American  Fisheries 
Society's  "List  of  Common  and  Scientific 
Names  of  Fishes  from  the  United  States 
and  Canada"  (latest  edition)  or  where 
available,  an  appropriate  volume  of  its 
"List  of  Common  and  Scientific  Names 
of  Aquatic  Invertebrates  of  the  United 
States  and  Canada"  (latest  edition) 
should  be  used  as  the  authority  for  all 
scientific  and  common  names: 

(iv)  A  description  of  the  geographic 
area  (State{s])  within  the  United  States 
covered  by  the  council; 

(v)  The  identification  of  each  sector 
and  the  number  and  terms  of 
representatives  for  each  sector  that  will 
be  voting  members  on  the  council.  (The 
number  of  coimcil  members  should  be 
manageable,  while  ensuring  equitable 
geographic  representati'on.  The  term  for 
members  shall  be  3  years.  Initially,  to 
ensure  continuity,  half  of  the  members' 
terms  shall  be  2  years  and  half  shaU  be  3 
years.  Reappointments  are  permissible); 
(vi)  The  identification  of  those  sectors 
(which  must  include  a  sector  consisting 
of  harvesters,  a  sector  consisting  of 
receivers,  and,  if  subject  to  assessment 
a  sector  consisting  of  importers),  eKgible 
to  vote  in  the  referendum  to  es+abfish 
the  coimcil; 

(vii)  For  each  sector  described  under 
paragraph  (c)(2)(v)  of  this  section,  a 
threshold  level  specifying  the  minimum 
requirements,  as  measured  by  income, 
volume  of  sales,  or  other  relevant 
factors,  that  a  person  engaging  m 
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business  in  the  sector  must  meet  in 
order  to  participate  in  a  referendum; 

(viii)  A  description  of  the  rationale 
and  procedures  for  determining 
assessment  rates  under  Section  213  of 
the  Act  (16  U.S.C.  4012).  based  on  a 
fixed  amount  per  unit  of  weight  or 
measure,  or  on  a  percentage  of  cost  of 
the  product  handled; 

(ix)  The  proposed  rate  or  rates  that 
will  be  imposed  by  the  council  on 
receivers  and,  if  subject  to  assessment, 
importers  during  its  first  year  of 
operation; 

(x)  The  maximum  amount  by  which 
an  assessment  rate  for  any  period  may 
be  raised  above  the  rate  applicable  for 
the  immediately  preceding  period; 

(xi)  The  maximum  rate  or  rates  that 
can  be  imposed  by  a  council  on 
receivers  or  importers  during  the 
operation  of  the  council; 

(xii)  The  maximum  limit  on  the 
amount  any  one  sector  participant  may 
be  required  to  pay  under  an  assessment 
for  any  period; 

(xiii)  The  procedures  for  providing 
refunds,  including  interest  earned,  to 
sector  participants  subject  to 
assessment  who  request  the  same  in 
accordance  with  the  time  limits 
specified  in  Section  215  of  the  Act  (16 
U.S.C.  4014); 

(xiv)  A  provision  setting  forth  the 
voting  procedures  by  which  votes  may 
be  cast  by  proxy; 

(xv)  A  provision  that  the  council  will 
have  voting  members  representing  the 
harvesting,  receiving  and,  if  subject  to 
assessment,  importing  sectors; 

(xvi)  A  provision  setting  forth  the 
definition  of  a  quorxun  for  making 
decisions  on  council  business  and  the 
procedures  for  selecting  a  chairperson  of 
the  council;  and 

(xvii)  A  provision  that  members  of  the 
council  will  serve  without 
compensation,  but  will  be  reimbursed 
for  reasonable  expenses  incurred  in 
performing  their  duties  as  members  of 
the  council. 

(3)  List  of  referendum  participants. 
The  hst  of  referendum  participants,  to 
the  extent  practicable,  must  identify  the 
business  name  and  address  of  all  sector 
participants  that  the  applicants  believe 
meet  the  requirements  for  eligibility  to 
vote  in  the  referendum  on  the  adoption 
of  the  proposed  charter.  The  list  should 
include  all  sectors  in  which  a  sector 
participant  meets  the  eligibility 
requirements  to  vote  in  a  referendum.  If 
a  sector  participant  has  more  than  one 
place  of  business  located  within  the 
geographic  area  of  the  council,  all  such 
places  should  be  listed  and  the  primary 
place  of  business  should  be  designated. 
The  agency  will  provide  appropriate 
information  in  its  possession  of  a  non- 


proprietary natiu«  to  assist  the 
petitioners  in  developing  the  list  of 
sector  participants. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0648-0215) 

9  270.4    Review  of  application. 

Within  180  days  of  receipt  of  the 
application  to  establish  a  council,  the 
Secretary  will: 

(a)  Determine  if  the  application  is 
complete  and  complies  with  all  of  the 
requirements  set  out  in  {  270.3  of  this 
part  and  complies  with  all  provisions  of 
the  Act  and  other  applicable  laws. 

(b)  Identify,  to  the  extent  practicable, 
those  sector  participants  who  meet  the 
requirements  for  eligibilify  to  participate 
in  the  referendum  to  establish  the 
council.  The  Secretary  may  require 
additional  information  from  the 
applicants  or  proposed  participants  in 
order  to  verify  eligibility.  The  Secretary 
may  add  names  to  or  delete  names  fi^m 
the  list  of  sector  participants  believed 
eligible  by  the  applicants  until  the  time 
of  the  referendum  based  on  additional 
information  received. 

(c)  If  the  Secretary  finds  minor 
deficiencies  in  an  application  that  can 
be  corrected  within  the  180-day  review 
period,  the  Secretary  will  advise  the 
applicants  in  writing  of  what  must  be 
submitted  by  a  date  certain  to  correct 
the  deficiencies. 

(d)  If  the  Secretary  makes  a  final 
negative  determination,  on  an 
application,  the  Secretary  will  advise 
the  applicants  in  writing  of  the  reason 
for  the  determination.  The  apphcants 
may  submit  another  application  at  any 
time  thereafter.  The  Secretary  then  has 
180  days  from  receipt  of  the  new 
application  to  render  a  final 
determination  on  its  acceptability. 

9  270.S    Conduct  of  referendum, 
(a)  Upon  making  affirmative 
determinations  under  §  270.4  of  this 
part,  the  Secretary,  within  90  days  after 
the  date  of  the  last  affirmative 
determination,  shall  conduct  a 
referendum  on  the  adoption  of  the 
proposed  charter.  The  Secretary  will 
estimate  the  cost  of  conducting  the 
referendum,  notify  the  applicants,  and 
request  that  applicants  post  a  bond  or 
provide  other  applicable  security,  such 
as  a  cashier's  check,  to  cover  costs  of 
the  referendum.  A  written  agreement 
between  the  petitioners  and  the 
National  Fish  and  Seafood  Promotional 
Council  to  fund  the  referendum  is  also 
considered  acceptable  security.  The 
Secretary  will  initially  pay  all  costs  of  a 
referendum  to  establish  a  council. 
Within  2  years  after  establishment,  the 
council  must  reimbuse  the  Secretary  for 


the  total  actual  costs  of  the  referendum 
from  assessments  collected  by  the 
council.  If  a  referendum  fails  to  result  in 
establishment  of  a  council,  the  Secretary 
will  immediately  recover  all  expenses 
incurred  for  conducting  the  referendum 
from  the  bond  or  security  posted  by 
applicants.  In  either  case,  such  expenses 
will  not  include  salaries  of  Government 
employees  or  other  administrative 
overhead,  but  will  be  limited  to  those 
additional  direct  costs  incurred  in 
connection  with  conducting  the 
referendum.  Costs  associated  with  each 
referendum  may  vary  according  to  the 
number  of  sector  participants  and 
locations,  and  whether  a  public  meeting 
is  requested. 

(b)  No  less  than  thirfy  (30)  days  prior 
to  holding  a  referendum,  the  Secretary 
will— 

(1)  Publish  (by  such  means  that  will 
result  in  wide  publicity  in  regions 
affected  by  the  proposed  charter)  the 
text  of  the  proposed  charter  and  the 
most  complete  hst  available  of  sector 
participants  eligible  to  vote  in  the 
referendum;  and 

(2)  Provide  for  public  comment, 
including  the  opportunity  for  a  public 
meeting. 

9  270.6    Sector  participants  eiigit>le  to  vote. 

(a)  Any  participant  who  meets  the 
minimum  requirements  as  measured  by 
income,  volume  of  sales  or  other 
relevant  factors  specified  in  the 
approved  charter  may  vote  in  a 
referendum. 

(b)  Only  one  vote  may  be  cast  by  each 
participant  who  is  eligible  to  vote, 
regardless  of  the  number  of  individuals 
that  make  up  such  "participant"  and 
how  many  sectors  the  participant  is 
engaged  in.  The  vote  may  be  made  by 
any  responsible  officer,  owner,  or 
employee  representing  a  participant. 

9  270.7    Results  of  referendum. 

(a)  Favo^ble  vote  to  establish 
council.  The  Secretary  will,  by  order, 
establish  the  council  and  approve  the 
proposed  charter,  if  the  referendum 
votes  which  are  cast  in  favor  of  the 
proposed  charter  constitute  a  majority 
of  the  sector  participants  voting  in  each 
and  every  sector.  Further,  according  to 
the  best  available  data,  the  majority 
must  collectively  account  for,  in  the  12- 
month  period  immediately  preceding  the 
month  in  which  the  proposed  charter 
was  filed,  at  least  66  percent  of  the 
value  of  the  fish  and  fish  products 
described  in  the  proposed  charter 
handled  during  such  period  in  each 
sector  by  those  who  meet  the  eligibility 
requirements  to  vote  in  the  referendum 
as  defined  by  the  petitioners. 
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(b)  Unfavorable  vote  to  establish 
council.  If  a  referendum  fails  to  pass  in 
any  sector  of  the  proposed  council,  the 
Secretary  will  not  establish  the  council 
or  approve  the  proposed  charter.  The 
Secretary  shall  immediately  recover  the 
cost  of  conducting  the  referendum 
according  to  Section  270.5(a)  of  this  part. 

(c)  Notification  of  referendum  results. 
The  Secretary  will  notify  the  applicants 
of  the  results  of  the  referendum  and 
publish  the  results  of  the  referendum  in 
the  Federal  Register  and  local  media  of 
the  geographic  area  of  the  proposed 
council. 

9  270.8    Nomination  of  council  members. 

Within  30  days  after  a  council  is 
established,  the  Secretary  will  solicit 
nominations  for  council  members  from 
the  sectors  represented  on  the  council  in 
accordance  with  the  approved  charter.  If 
the  harvesters  and  receivers  represented 
on  the  council  are  engaged  in  business 
in  two  or  more  States,  but  within  the 
geographic  area  of  the  council,  the 
nominations  made  under  this  section 
must,  to  the  extent  practicable,  result  in 
equitable  representation  for  those 
States.  Nominees  must  be 
knowledgeable  and  experienced  with 
regard  to  the  activities  of,  and  be  or 
have  been  actively  engaged  in  the 
business  of,  the  sector  that  such  person 
will  represent  on  the  council.  Therefore, 
a  resum6  will  be  required  for  each 
nominee. 

9  270.9    Vacancies  and  removal  of  council 
members. 

(a)  A  vacancy  on  a  council  will  be 
filled,  within  60  days  after  the  vacancy 
occurs,  in  the  same  manner  in  which  the 
original  appointment  was  made.  A 
member  appointed  to  fill  a  vacancy 
occurring  before  the  expiration  of  the 
term  for  which  the  member's 
predecessor  was  appointed  will  be 
appointed  only  for  the  remainder  of  such 
term.  • 

(b)  Any  person  appointed  under  the 
Act  who  consistently  fails  or  refuses  to 
perform  his  or  her  duties  properly  and/ 
or  participates  in  acts  of  dishonesty  or 
willful  misconduct  with  respect  to 
responsibilities  under  the  Act  will  be 
removed  from  the  council  by  the 
Secretary  if  two-thirds  of  the  members 
of  the  council  recommend  action.  All 
requests  from  a  council  to  the  Secretary 
for  removal  of  a  council  member  must 
be  in  writing  and  accompanied  by  a 
statement  of  the  reasons  upon  which  the 
recommendation  is  based. 

9  270.10    Notice  of  council  meetings. 

The  council  shall  give  the  Secretary 
the  same  notice  of  its  meetings  as  it 
gives  to  its  members. 


9270.11  Books,  records  and  reports. 

The  council  must  maintain  books  and 
records  for  a  minimum  of  3  years, 
prepare  and  submit  to  the  Secretary 
semi-annually  a  progress  report  on 
implementation  of  the  marketing  and 
promotion  plan  and  a  financial  report 
with  respect  to  the  receipt  and 
disbursement  of  funds  entrusted  to  it, 
and  cause  a  complete  audit  report  to  be 
conducted  by  an  independent  pubUc 
accountant  and  submitted  to  the 
Secretary  at  the  end  of  each  fiscal  year. 

9270.12  Update  of  sector  participant  data. 

The  council  shall  submit  to  the 
Secretary  at  the  end  of  each  fiscal  year 
an  updated  list  of  sector  participants 
who  meet  the  minimum  requirements  for 
eligibility  to  participate  in  a  referendum 
as  stated  in  the  approved  charter. 

9270.13  Quality  standards. 

Each  council  may — 

(a)  Develop  and  submit  to  the 
Secretary  for  approval,  or  upon  the 
request  of  a  council  the  Secretary  will 
develop  quality  standards  for  the 
species  of  fish  or  fish  products  described 
in  the  approved  charter.  Any  quality 
standard  developed  under  this 
paragraph  must  be  consistent  with  the 
purposes  of  the  Act. 

(b)  A  quaUty  standard  developed 
under  paragraph  (a)  of  this  section  may 
be  adopted  by  a  council  by  a  majority  of 
its  members  following  a  referendum 
conducted  by  the  council  among  sector 
participants  of  the  concerned  8ector(9). 
In  order  for  a  quaUty  standard  to  be 
brought  before  council  members  for 
adoption,  the  majority  of  the  sector 
participants  of  the  concerned  8ector(8) 
must  vote  in  favor  of  the  standard. 
Further,  according  to  the  best  available 
data,  the  majority  must  collectively 
account  for,  in  the  12-month  period 
immediately  preceding  the  month  in 
which  the  referendum  is  held,  not  less 
than  66  percent  of  the  value  of  the  fish 
or  fish  products  described  in  the  charter 
that  were  handled  during  such  period  in 
that  sector  by  those  who  meet  the 
eligibility  requirements  to  vote  in  the 
referendum  as  defined  by  the 
petitioners. 

(c)  The  council  must  submit  a  plan  to 
conduct  the  referendum  on  the  quality 
standards  to  the  Secretary  for  approval 
at  least  60  days  in  advance  of  such 
referendum  date.  The  plan  must  consist 
of  the  following: 

(1)  Date(s)  for  conducting  the 
referendum; 

(2)  Method  (by  mail  or  in  person); 

(3)  Copy  of  the  proposed  notification 
to  sector  participants  informing  them  of 
the  referendum; 


(4)  List  of  sector  participants  eligible 
to  vote; 

(5)  Name  of  individuals  responsible 
for  conducting  the  referendum; 

(6)  Copy  of  proposed  ballot  package 
to  be  used  in  the  referendum;  and 

[7]  Date(8)  and  location  of  ballot 
counting. 

(d)  An  official  observer  appointed  by 
die  Secretary  shall  be  allowed  to  be 
present  at  the  ballot  counting  and  any 
other  phase  of  the  referendum  process, 
and  may  take  whatever  steps  the 
Secretary  deems  appropriate  to  verify 
the  vahdity  of  the  process  and  results  of 
the  referendum. 

(e)  Quality  standards  developed  under 
this  section  of  the  regulations  must,  at  a 
minimum,  meet  Food  and  Drug 
Administration  (FDA)  minimum 
requirements  for  fish  and  fish  products 
for  human  consumption. 

(f)  Quality  standards  must  be 
consistent  with  applicable  standards  of 
the  U.S.  Department  of  Commerce 
(National  Oceanic  and  Atmospheric 
Administration)  for  fish  and  fish 
products. 

(g)  No  quality  standard  adopted  by  a 
council  may  be  used  in  the  advertising 
or  promotion  of  fish  or  fish  products  as 
being  inspected  by  the  United  States 
Government  unless  the  standard 
requires  sector  participants  to  be  in  the 
U.S.  Department  of  Commerce  voluntary 
seafood  inspection  program. 

(h)  The  intent  of  quality  standards 
must  not  be  to  discriminate  against 
importers  who  are  not  members  of  the 
council. 

(i)  Quality  standards  must  not  be 
developed  for  the  purpose  of  creating 
non-tariff  barriers.  Such  standards  must 
be  compatible  with  U.S.  obligations 
imder  the  General  Agreement  on  Tariffs 
and  Trade. 

(j)  The  procedures  applicable  to  the 
adoption  and  the  operation  of  quality 
standards  developed  under  this 
subsection  also  apply  to  subsequent 
amendments  or  the  termination  of  such 
standards. 

(k)  With  respect  to  a  quality  standard 
adopted  under  this  section,  the  council 
must  develop  and  file  with  the  Secretary 
an  official  identifier  in  the  form  of  a 
symbol,  stamp,  label  or  seal  that  will  be 
used  to  indicate  that  a  fish  or  fish 
product  meets  the  quality  standard  at 
the  time  the  official  identifier  is  affixed 
to  the  fish  or  fish  product,  or  is  affixed 
to  or  printed  on  the  packaging  material 
of  the  fish  or  fish  product.  The  use  of 
such  identifier  is  governed  by  S  270.14  of 
this  part. 
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julation; 


$270.14    [Reserved] 

{270.15    Deposit  of  funds. 

All  funds  collected  or  received  by  a 
council  under  this  section  must  be 
deposited  in  an  appropriate  account  in 
the  name  of  the  council  specified  in  its 
charter.  Funds  eligible  to  be  collected  or 
received  by  a  council  must  be  limited  to 
those  authorized  under  the  Act. 

(a)  Pending  disbursement,  under  an 
approved  marketing  plan  and  budget, 
funds  collected  through  assessments 
authorized  by  the  Act  must  be  deposited 
in  any  interest-bearing  account  or 
certiHcate  of  deposit  of  a  bank  that  is  a 
member  of  the  Federal  Reserve  System, 
or  in  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States  Government 

(b)  The  council  may,  however, 
pending  disbursement  of  these  funds, 
invest  in  risk-free,  short-term,  interest- 
bearing  instruments. 

(1)  Risk-free.  All  investments  must  be 
insured  or  fully  coUaterahzed  with 
Federal  Government  securities.  In  the 
absence  of  collateral,  accounts 
established  at  financial  institutions 
should,  in  aggregate,  total  less  than 
$100,000  to  assure  both  principal  and 
interest  are  Federally  insured  in  full. 

(2)  Short-term.  Generally,  all 
investments  should  be  for  a  relatively 
short  time  period  (one  year  or  less)  to 
assure  that  the  principal  is  maintained 
and  readily  convertible  to  cash. 

(3)  Collateralization.  Investments 
exceeding  the  $100,000  insurance 
coverage  level  must  be  fully 
collateralized  by  the  Bnancial 
institution. 

(i)  Collateral  must  be  pledged  at  face 
value  and  must  be  pledged  prior  to 
sending  funds  to  the  institution. 

(ii)  Government  securities  are 
acceptable  collateral.  Declining  balance, 
mortgage  backed  securities  such  as 
Government  National  Mortgage 
Association  (GNMA)  and  Federal 
National  Mortgage  Association  (FNMA) 
are  not  acceptable  collateral. 

[iii]  If  an  account  has  been 
established,  collateral  may  be  held  at 
the  local  Federal  Reserve  bank. 
Otherwise  another  depository  must  hold 
the  collateral. 

§  270. 16    Method  of  imposing 
assessments. 

Assessments  shall  be  imposed  on 
sector  participants  in  the  receiving 
sector  or  the  importmg  sector  or  both  as 
specified  in  an  approved  council  charter. 
Assessment  rates  will  be  based  on  value 
which  may  be  expressed  in  monetary 
units  or  units  of  weight  or  volume. 

(a)  An  assessment  on  sector 
participants  in  the  receiving  sector  shall 


be  in  the  form  of  a  percentage  of  the 
cost  or  a  fixed  amount  per  unit  of  weight 
or  volume  of  the  fish  described  in  the 
charter  when  purchased  by  such 
receivers  from  fish  harvesters. 

(b)  An  assessment  on  sector 
participants  who  own  fish  processing 
vessels  and  harvest  the  fish  described  in 
the  charter  shall  be  in  the  form  of  a 
percentage  of  the  cost  or  on  a  fixed 
amount  per  unit  of  weight  or  volume  of 
the  fish  described  in  the  charter  that  is 
no  less  than  the  value  if  such  fish  had 
been  purchased  by  a  receiver  other  than 
the  owner  of  the  harvesting  vessel. 

(c)  An  assessment  on  sector 
participants  in  the  importing  sector  shall 
be  in  the  form  of  a  percentage  of  the 
cost  that  an  importer  pays  to  a  foreign 
supplier,  as  determined  for  the  purposes 
of  the  customs  laws,  or  a  fixed  amount 
per  unit  of  weight  or  volume,  of  the  fish 
or  fish  products  described  in  the  charter 
when  entered  or  withdrawn  from 
warehouse  for  consumption,  in  the 
customs  territory  of  the  United  States  by 
such  sector  participants. 

(270.17    Notic*  of  aseesement 

(a)  The  council  must  serve  each 
person  subject  to  assessment  with 
notice  that  the  assessment  is  due.  The 
notice  of  assessment  must  contain: 

(1)  A  specific  reference  to  the 
provisions  of  the  Act,  regulations, 
charter  and  referendum  that  authorize 
the  assessment; 

(2)  The  amount  of  the  assessment; 

(3)  The  period  of  time  covered  by  the 
assessment; 

(4)  The  date  the  assessment  is  due 
and  payable,  which  shall  not  be  earlier 
than  30  days  from  the  date  of  the  notice; 

(5)  The  form(s)  of  payment;  and 

(6)  To  whom  and  where  the  payment 
must  be  made. 

(b)  The  notice  must  advise  such 
person  of  his  or  her  right  to  seek  review 
of  the  assessment  by  filing  a  written 
petition  of  objection  with  the  Secretary 
at  any  time  during  the  time  period  to 
which  the  assessment  (or  the  marketing 
and  promotion  plan]  applies,  including 
the  right  to  request  a  hearing  on  the 
petition.  The  notice  must  state  that  the 
petition  must  be  filed  in  accordance 

with  the  procedures  in  §  270.19  of  this 

part. 

(c)  The  notice  must  also  advise  such 
persons  of  his  or  her  right  to  a  refund  of 
the  assessment  as  provided  in  S  270.20 
of  this  part.  The  notice  must  state  that 
refunds  may  only  be  requested  for  a 
period  covering  90  days  or  more  from 
the  date  the  assessment  is  collected  and 
the  council  will  make  the  refund  within 


60  days  from  the  date  of  the  d«nand. 

i  270. 18    Payment  of  assMaments. 

Persons  subject  to  an  assessment 
must  pay  the  assessment  on  the  date 
due.  whether  or  not  they  have 
demanded  a  refund  or  filed  a  petition  of 
objection  with  the  Secretary  under 
i  270.19  of  this  part. 

§270.19    Petition  of  objection. 

(a)  Filing  a  petition.  Any  person 
issued  a  notice  of  assessment  under 
Section  270.17  of  this  part  may  request 
the  Secretary  to  modify  or  take  other 
appropriate  action  regarding  the 
assessment  or  plan  by  filing  a  written 
petition  with  the  Secretary.  Petitions  of 
objection  may  be  filed  only  upon  one  or 
more  of  the  following  grounds.  That — 

(1)  the  assessment; 

(2)  the  marketing  and  promotion  plan 
on  which  the  assessment  was  based:  or 

(3)  any  obligation  imposed  on  the 
petitioner  under  the  plan. 

is  not  in  accordance  with  law.  Filing  a 
petition  does  not  relieve  the  petitioner  of 
the  obligation  to  pay  the  assessment 
when  it  is  due.  A  petition  may  be  filed 
only  during  the  time  period  to  which  the 
assessment,  or  the  marketing  a 
promotion  plan,  applies. 

(b)  Contents  of  petition.  A  petition 
must  be  addressed  to  the  Secretary.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  and  must  contain  the 
following: 

(1)  The  petitioner's  correct  name, 
address,  and  principal  place  of  business. 
If  the  petitioner  is  a  corporation,  this 
must  be  stated,  together  with  the  date 
and  state  of  incorporation,  and  the 
names,  addresses,  and  respective 
positions  of  its  officers;  if  a  partnership, 
the  date  and  place  of  formation  and  the 
name  and  address  of  each  partner, 

(2)  The  grounds  upon  which  the 
petition  is  based,  including  the  specific 
terms  or  provision?  of  the  assessment, 
the  marketing  and  promotion  plan,  or 
obligation  imposed  by  the  plan,  to  which 
the  petitioner  objects; 

(3)  A  full  statement  of  the  facts  upon 
which  the  petition  is  based,  set  forth 
clearly  and  concisely,  accompanied  by 
any  supporting  documentation; 

(4)  The  specific  relief  requested,  and 

(5)  A  statement  as  to  whether  or  not 
the  petitioner  requests  a  hearing. 

(c)  Notice  to  Council.  The  Secretary 
will  promptly  furnish  the  appropriate 
council  with  a  copy  of  the  petition. 

(d)  Opportunity  for  informal  hearing. 
(1)  Any  person  filing  a  petition  may 

request  an  informal  hearing  on  the 
petition.  The  hearing  request  must  be 
submitted  with  the  petition. 


II 
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(2)  If  a  request  for  hearing  is  timely 
filed,  or  if  the  Secretary  determines  that 
a  hearing  is  advisable,  the  Secretary  will 
so  notify  the  petitioner  and  the  council. 
The  petitioner,  the  council,  and  any 
other  interested  party,  may  appear  at 
the  hearing  in  person  or  through  a 
representative,  and  may  submit  any 
relevant  materials,  data,  comments, 
arguments,  or  exhibits.  The  Secretary 
may  consoUdate  two  or  more  hearing 
requests  into  a  single  proceeding. 

(3).Final  Decision.  Following  the 
hearing,  or  if  no  hearing  is  held,  as  soon 
as  practicable,  the  Secretary  will  decide 
the  matter  and  serve  wrritten  notice  of 
the  decision  on  the  petitioner  and  the 
council.  The  Secretary's  decision  will  be 
based  on  a  consideration  of  all  relevant 
documentation  and  other  evidence 
submitted,  and  will  constitute  the  final 
administrative  decision  and  order  of  the 


agency. 


S  270.20    Refund*. 

(a)  Notwithstanding  any  other 
provision  of  the  Act.  any  person  who 
pays  an  assessment  under  the  Act  may 
demand  and  must  promptly  receive  from 
the  council  a  refund  of  such  assessment, 
including  interest  earned.  A  demand  for 
refund  must  be  made  in  accordance  with 
procedures  in  the  approved  charter  and 
within  such  time  as  will  be  prescribed 
by  the  council  and  approved  by  the 
Secretary.  Procedures  to  provide  such  a 
refund  must  be  established  before  any 
such  assessment  may  be  collected.  Such 
procedures  must  allow  any  person  to 
request  a  refund  90  days  or  more  from 
such  collection,  and  provide  that  such 
refund  must  be  made  within  60  days 
after  demand  for  such  refund  is  made. 

(b)  Once  a  refund  has  been  requested 
by  a  sector  participant  and  paid  by  the 
council,  that  sector  participant  may  no 
longer  participate  in  a  referendum  or 
other  business  of  the  council  during  the 


remainder  of  the  assessment  rate  period. 
However,  if  assessments  are  paid  during 
a  future  assessment  rate  period  and  no 
refund  is  requested,  that  sector 
participant  may  again  participate  in  a 
referendum  or  other  business  of  the 
council. 

S  270.21    DissoKition  of  councils. 

If  a  referendum  conducted  under 
section  216  of  the  Act  (16  U.S.C.  4015) 
results  in  the  requisite  number  of  votes 
cast  in  favor  of  terminating  a  council, 
the  Secretary  shall  by  order  terminate 
the  council  subject  to  such  terms  and 
conditions  as  necessary  to  ensure  that 
all  remaining  affairs  of  the  council  are 
concluded  on  an  orderly  basis. 

Dated:  November  30. 1989. 
James  E.  Douglas, 

Acting  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  89-28423  Filed  12-6-e9:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  aile 
making  prior  to  the  adoption  of  the  final 
ru'es. 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

(Reg.  B;EC-1i 

Equal  Credit  Opportunity;  Proposed 
Update  to  Official  Staff  Commentary 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  official  staff 

interpretation. 

summary:  The  Board  is  publishing  for 
comment  proposed  revisions  to  the 
official  staff  commentary  to  Regulation 
B  (Equal  Credit  Opportunity).  The 
commentary  applies  and  interprets  the 
requirements  of  Regulation  B  and  is  a 
substitute  for  individual  staff 
interpretations  of  the  regulation.  The 
proposed  revisions  include 
interpretations  of  the  final  rule 
amending  Regulation  B  to  implement 
Equal  Credit  Opportunity  Act 
amendments  on  business  credit 
(published  elsewhere  in  this  Federal 
Register]  as  well  as  interpretations 
about  data  collection. 
DATE:  Comments  must  be  received  on  or 
before  February  7,  1990. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  EC-1  and  be  sent  to  William 
W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  or 
delivered  to  Room  B-2222  of  the  Eccles 
Building  between  8:45  and  5:15  p.m. 
weekdays  or  the  guard  station  in  the 
Eccles  Building  Courtyard  entrance  on 
20th  Street  NW.  (between  Constitution 
Avenue  and  C  Street,  NW.)  any  time.  All 
comments  received  at  the  above  address 
will  be  available  for  inspection  and 
copying  by  any  member  of  the  public  in 
the  Freedom  of  Information  Office. 
Room  B-1122  of  the  Eccles  Building, 
between  9:00  a.m.  and  5:00  p.m. 
weekdays. 
FOR  FURTHER  INFORMATION  CONTACT: 

In  the  Division  of  Consumer  and 
Community  Affairs,  Adrienne  D.  Hurt, 
Senior  Attorney,  or  Jane  Ahrens,  Staff 


Attorney,  at  (202)  452-2412;  for  the 
hearing  impaired  only,  contact 
Eamestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD),  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

(1)  General 

The  Equal  Credit  Opportunity  Act 
(ECOA),  15  U.S.C.  1691-1691f,  makes  it 
unlawful  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  race,  color,  reUgion,  national 
origin,  sex,  marital  status,  age,  receipt  of 
public  assistance,  or  the  exercise  of 
rights  under  the  Consumer  Credit 
Protection  Act.  This  statute  is 
implemented  by  the  Board's  Regulation 
B  (12  CFR  part  202). 

The  Board  has  published  an  official 
staff  commentary  (12  CFR  part  202 
(Supp.  I))  to  interpret  the  regulation.  The 
commentary  provides  guidance  to 
creditors  in  applying  the  regulation  to 
specific  transactions,  and  is  updated 
periodically  to  address  significant 
questions  that  arise.  This  notice 
contains  the  proposed  fourth  update, 
which  the  Board  expects  to  adopt  in 
final  form  in  March  1990. 

(2)  Proposed  Revisions 

Most  of  the  proposed  revisions  to  the 
commentary  interpret  the  final  rule 
amending  Regulation  B  to  implement 
ECOA  amendments  primarily 
concerning  business  credit  that  were 
part  of  the  Women's  Business 
Ownership  Act  of  1988,  Public  Law  No. 
100-533, 102  Stat.  2689.  (The  final  rule  is 
published  elsewhere  in  this  Federal 
Register.)  Other  proposed  revisions  to 
the  commentary  address  questions  that 
have  arisen  about  data  collection, 
including  some  related  to  amendments 
to  the  Home  Mortgage  Disclosure  Act 
and  Regulation  C. 

Section  202.2— Definitions 

2(g)  Business  Credit 

In  the  recent  amendments  to  the 
regulation,  the  definition  of  business 
credit  has  been  moved  from  %  202.3(d)(1) 
to  9  202.2(g).  Accordingly,  comment 
3(d)-l  would  be  redesignated  comment 
2(gH- 


Section  202.3 — Limited  Exceptions  for 
Certain  Classes  of  Transactions 

3(d)  Government  Credit 

In  the  recent  amendments  to  the 
regulation,  $  202.3(e)  has  been 
redesignated  S  202.3(d).  Accordingly, 
comment  3(e)-l  on  governmental  credit 
would  be  redesignated  comment  3(d)-l. 

Section  202.5— Rules  Concerning  Taking 
of  Applications 

5(b)  General  Rules  Concerning  Requests 
for  Information 

Paragraph  5(b)(2).  Comment  5(b)(2)-l 
would  be  added  to  clarify  that  the  term 
"state  law,"  as  used  in  §  202.5  (b)(2), 
includes  the  requirements  of  any 
political  subdivision  thereof  For 
example,  a  creditor  may  request, 
pursuant  to  a  local  ordinance, 
information  required  for  monitoring 
purposes  that  is  otherwise  prohibited  by 
§  202.5  (c)  and  (d).  Comment  5{b)(2)-2 
would  be  added  to  clarify  that  a  lender 
exempt  from  certain  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  but  which  voluntarily 
collects  the  information  in  accordance 
with  the  requirements  of  that  act  and 
Regulation  C  may  do  so  without 
violating  the  ECOA. 

Section  202.9— Notifications 

9(a)  Notification  of  Action  taken,  ECOA 
Notice,  and  Statement  of  Specific 
Reasons 

Paragraph  9(a)(3).  Section  202.9(a)(3), 
added  by  the  recent  amendments  to  the 
regulation,  contains  the  rules  for 
providing  notifications  on  business 
credit  applications.  Comments  9(a)(3)-l 
through  -4  would  give  creditors  further 
guidance  in  complying  with  this 
paragraph. 

Section  202.10— Furnishing  of  Credit 
Information 

Comment  10-1  would  be  revised  to 
clarify  that  the  scope  of  the  section  is 
intended  to  govern  consumer  credit 
only.  The  section  addresses  consumer 
credit  accounts  where  credit  histories 
were  typically  reported  only  in  the 
husband's  name,  and  married  women 
who  became  divorced  or  widowed  were 
left  with  no  credit  history.  The  section 
was  not  intended  to  apply  to  individual 
business  credit  applicants  such  as  sole 
proprietors. 
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Section  202.13 — Information  for  ' 
Monitoring  Purposes 

A  cross  reference  to  the  commentary 
to  S  202.5(b](2]  would  be  added  as 
comment  13|8)-7. 

List  of  Subjects  in  12  CFR  Part  282 

Banks;  Banking:  Civil  rights; 
Consumer  protection;  Credit;  Federal 
Reserve  System;  Marital  status 
discrimination;  Minority  groups; 
Penalties;  Religious  discrimination;  Sex 
discrimination;  Women. 

(3)  Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions.  New 
language  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
removed  is  set  off  with  brackets. 

Pursuant  to  authority  granted  in 
section  703  of  the  Equal  Credit 
Opportunity  Act  (15  U.S.C  1691b),  the 
Board  proposes  to  amend  the  official 
staff  commentary  to  Regulation  B  (12 
CFR  part  2(}2  Sudd.  D  as  follows: 

PART  202--{A{yi£NOED) 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Autbority:  15  U.S.C  1801-1691L 

2.  In  9  202.2,  comment  Z(g}-1  and  a 
heading  would  be  added  to  read  as 
follows: 

S  202.2    Definition*. 


^2(gJ  Business  Credit 

1.  Definition.  The  test  for  deciding 
whether  a  transaction  qualifies  as 
business  credit  is  one  of  primary 
purpose.  For  example,  an  open-end 
credit  account  used  for  both  personal 
and  business  purposes  is  not  business 
credit  unless  the  primary  purpose  of  the 
account  is  business-related.  A  creditor 
may  rely  on  an  appHcant's  statement  of 
the  purpose  for  the  credit  requested. '< 
***** 

3.  In  9  202.3,  comment  3(e}-l  and  the 
heading  and  comment  3(dK3)-l  would 
be  removed;  comment  3(d)-l  and  the 
heading  would  be  revised  to  read  as 
follows: 


9  202^    UmKed  exception*  for 
class**  of  transaction*. 


3(d)  ^Government  Credit — 1.  Credit 
to  governments.  The  exception  relates  to 
credit  extended  to  (not  by) 
goverranental  entities.  For  examples, 
credit  extended  to  local  government  by 
a  creditor  in  the  private  sector  is 
covered  by  this  exception,  but  credit 
extended  to  consumers  by  a  federal  or 
state  housing  agency  does  net  quol^ 


for  special  treatment  under  this 
category.  •< 
***** 

4.  In  9  202.5,  comments  5(b)(2)-l  and 
5(b)(2)-2  and  a  heading  would  be  added 
to  read  as  follows: 

9  202.5    Rules  concerning  taking  of 
application*. 


5(bJ  General  rules  concerning  requests 
for  information. 


^Paragraph  5(b)(2) 

1.  Local  laws.  Information  that  may  be 
collected  pursuant  to  a  state  statute  or 
regulation  includes  information  required 
by  a  local  statute,  regulation,  or 
ordinance. 

2.  Information  required  by  Regulation 
C.  Regulation  C  generally  requires 
creditors  covered  by  the  Home  Mortgage 
Disclosiu-e  Act  to  collect  and  report 
information  about  the  race  or  national 
origin  and  sex  of  applicants  for  home 
improvement  loans  and  home  purchase 
loans,  including  some  transactions  not 
covered  by  9  202.13.  A  creditor  with 
assets  under  $30  million  is  not  required 
to  collect  and  report  these  data  but  may 
do  so  at  its  option  oiuler  Regulation  C 
without  violating  the  ECOA  or 
Regulation  B.-< 

*        •        *        •        • 

5.  In  9  202.9,  comments  9(a)(3}-l 
throu^  9(aK3)-4  and  a  heading  wooM 
be  added  to  read  as  follows: 

9202.9    Nottflcation*. 


9(a)  Notification  of  action  taken,  ECOA 
notice,  and  statement  of  specific 
reasons. 


^■Paragraph  9(a)(3) 

1.  Coverage.  Application  of  the  rules 
in  this  paragraph  generally  depend  on 
the  revenue  size  of  a  business  credit 
applicant.  A  creditor  may  rely  on  the 
applicant's  assertions  about  Uie  revenue 
size  of  a  business.  Applications  to  start 
a  business  and  applications  by 
individuals  applying  for  business- 
purjTose  credit  are  governed  by  the  rules 
in  i  202.9(a)(3)(i). 

2.  Trade  credit  The  term  "trade 
credit"  generally  involves  financing 
between  a  seller  and  a  buyer  of 
inventory  or  equipment 

3.  General  compliance.  In  complying 
with  the  notice  provisions  of  the  act  and 
regulation,  creditors  offering  business 
credit  may  follow  the  rules  governing 
nonbusiness  credit  Similarly,  creditors 
may  elect  to  treat  aU  business  credit  the 


same  (krespective  of  reveaoe  size)  by 
imyviding  notice  and  keeping  records  in 
accordance  with  9  2a2.9(a^aKi). 

4.  Timing  of  notification.  Under 
9  202.9(a](3)(ii)(A).  a  creditor  is  required 
in  all  cases  to  notify  a  business  credit 
apphcant,  orally  or  in  writing,  of  action 
taken  on  an  apphcation  within  a 
reasonable  time  of  receiving  a 
completed  application.  Notice  provided 
in  accordance  with  the  timing 
requirements  of  9  202.9(a)(1)  is  deemed 
reasonable  in  sB  instances. •< 
•        •        *        *        • 

6.  bi  9  202.10,  comment  10-1  would  be 
revised  to  read  as  follows: 

9  202.10    Furnishing  of  cr*dit  Infocmatloa 
1.  Scope.  The  requirements  of  9  202.10 
for  designating  and  reporting  credit 
information  apply  only  to  creditors  that 
furnish  credit  inforraatioD  ►about 
consumer  credit  transactions  •<  to  credit 
bureaus  or  to  other  creditors.  There  is 
no  requirement  that  a  creditor  furnish 
credit  information  on  its  accounts. 


7.  In  9  202.13,  comment  13(a)-7  would 
be  added  to  read  as  follows: 

9  202.13    Informatloa  for  monltarlng 
purpos** 

13(a)  Information  to  be  requested 
***** 

►7.  Data  collection  under  Regulation 
C.  See  comment  5(bK2)-2."< 

Board  of  Goveraora  of  the  Federal  Reserve 
System.  December  1, 1989. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[PR  Doc  86-28551  Filed  12-6-89:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATIOM 
Federal  Avtatton  AdmMstratkxi 
14  CFR  Part  39 
[Doclr*t  No.  89-N1I-223-AD1 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes 

ACENCY:  Federal  Aviation 
Administi^tion  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes,  which 
would  require  repetitive  inspections  to 
detect  cracks  in  the  outer  shroud  box  aft 
hinge  brackets,  repair  if  necessary,  and 
eventual  modification.  This  proposal  is 
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prompted  by  reports  of  cracks  found 
during  routine  maintenance  checks.  This 
condition,  if  not  corrected,  could  lead  to 
failure  of  these  brackets  and  subsequent 
structural  and  system  damage  to  the 
airplane. 

DATE:  Comments  must  be  received  no 
later  than  January  28, 1990. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
223-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac  France.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Standardization  Branch,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Greg  Holt,  Standardization  Branch, 

>IM-113;  telephone  (206)  431-1918. 

ailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  actions  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  89-NM-223-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Direction  G6n6rale  de  L' Aviation 
Cfvile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Airbus 
Industrie  Model  A300  series  airplanes. 
There  have  been  numerous  reports  of 
cracks  found  in  outer  shroud  box  aft 
hinge  brackets  during  routine 
maintenance.  Bracket  failure  may  cause 
vertical  movement  of  the  inboard  shroud 
box  structure  in  the  immediate  area  and 
subsequent  fouling  of  the  inboard  flap 
top  skin.  This  contact  would  be 
progressively  loaded  during  airbrake 
deployment.  When  a  bracket  fails,  the 
loads  may  transfer  to  the  remaining 
supports  and  they  may  also  eventually 
crack.  This  condition,  if  not  corrected, 
could  lead  to  complete  failure  of  the  aft 
hinge  brackets  and  subsequent 
structural  and  system  damage. 

Airbus  Industrie  has  issued  Service 
Bulletin  A30O-57-142,  dated  December 
17, 1986,  which  describes  procedures  for 
repetitive  close  visual  inspections  to 
detect  cracks  in  the  outer  shroud  box  aft 
hinge  brackets;  and  Service  Bulletin 
A300-57-143,  Revision  2,  dated  July  10, 
1989,  which  describes  procedures  to 
replace  the  existing  aluminum  alloy 
brackets  with  new  steel  brackets 
(Modification  6661H1033). 
Accomplishment  of  this  modification 
(replacement]  terminates  the  need  for 
the  repetitive  inspections.  The  French 
DGAC  has  classified  these  service 
bulletins  as  mandatory,  and  has  issued 
Airworthiness  Directive  89-091- 
094(B)R1.  dated  July  19, 1989,  addressing 
this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  and  the  apphcable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  inspections  to 
detect  cracks  in  the  outer  shroud  box  aft 
hinge  brackets,  repair  if  necessary,  and 
eventual  modification,  in  accordance 
with  the  service  bulletins  previously 
described. 

It  is  estimated  that  66  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  4 
manhours  per  airplane  to  accomplish  the 
required  inspection  and  27  manhours  to 


accomplish  the  modification,  and  that 
the  average  labor  cost  would  be  $40  per 
manhour.  The  estimated  cost  for  the 
modification  kit  is  $4,840.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$401,280. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
6, 1979);  and  (3)  if  promulgated,  wiU  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbua  Industrie:  Applies  to  Model  A300 
series  airplanes,  as  listed  in  Airbus 
Industrie  Service  Bulletin  A300-S7-142, 
dated  December  17, 1986,  certificated  in 
any  category.  Compliance  is  requried  as 
indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  outer  shroud  box 
aft  hinge  brackets,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  5,000 
landings  or  within  the  next  300  landings  after 
the  effective  date  of  the  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  1,000  landings,  perform  a  close  visual 
inspection  to  detect  cracks  in  the  outer 
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shroud  tx>x  aft  hinge  brackets,  in  acrardBiics 

with  Airbus  Industrie  Service  Bulletin  A300- 
57-142,  dated  December  17, 1988. 

B.  If  cracks  are  detected,  prior  to  further 
flight  perform  a  close  visual  inspection  to 
detect  cracks  or  damage  in  the  remaining 
supports  (shroud  box  forward  hinge  brackets, 
inner  shroud  box  forward  attachmeota,  and 
the  attachment  brackets  at  th«  inboard  end  ol 
the  inner  l>ox  ^iroud  box],  the  inner  and 
outer  shroud  box  structure  in  the  vicinity  of 
the  failed  bracket,  and  the  top  skin  of  the 
inboard  flap,  in  accordance  with  the  service 
builetiD. 

1.  If  cracks  or  A»i»^g«  mte  found  in  the 
remaioiiig  supporlt.  th»  inner  and  outer 
shroud  box  structure,  or  top  skin  of  tlie 
inboard  flap,  repair  prior  to  further  fli^it,  in  a 
manner  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

2.  Replace  any  cracked  or  failed  brackets 
piior  to  further  flight  with  improved  aft  hinge 
brackets,  in  accordance  with  Airbus  Indostrie 
Service  BoUctin  A300-57-143,  Revision  2, 
dated  July  la  1989. 

C.  Within  two  years  after  the  elective  date 
of  this  AD,  replace  all  existing  aluminum 
alloy  brackets  with  new  improved  steel 
brackets  (Modification  6661H1033),  in 
accordance  with  Airbua  Industrie  Service 
Bulletin  A300-57-143,  Revision  2,  dated  Jaly 
10, 1969.  The  repetitive  inspections  required 
by  paragra(A  A.,  above,  may  be  terminated 
following  the  replacement  with  the  new  steei 
brackets  (Modjfication  6661H1033). 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  wiih  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  t>ase  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufactiu^r  may  obtain  copies  upon 


request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat 
31700  Blagnac,  France.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Standardization  Branch,  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

Issued  in  Seattle,  Washington,  oo 
November  28, 1988. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airpiane 
Directorate,  Aircraft  Certification  Servic*. 
[FR  Doc.  89-28568  Filed  12-6-89;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  M>S4a;  fW-CMSI 

Radio  Broadcasting  Services; 
Monroevllie,  AL 

aqency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

StJMMARY:  This  document  requests 
comments  on  a  petition  for  nile  making 
filed  on  behalf  of  Monroe  Broadcasting 
Company,  Inc.,  licensee  of  Station 
WMFC-FM,  Channel  257A,  Monroeville. 
Alabama,  seeking  the  substitution  of  FM 
Channel  257C2  for  Channel  257A  and 
modification  of  its  license  accordingly. 
Coordinates  for  this  proposal  are  31-30- 
51  and  87-17-55. 

DATES:  Comments  must  be  filed  on  or 
before  November  15, 1990,  and  reply 
comments  on  or  before  December  4, 
1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  la 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 


petitioner's  counsel,  as  follows:  Jeffrey 
D.  Southmayd,  Esq.,  Southmayd  Powell 
&  Taylor.  1764  Church  Street  NW., 
Washington,  DC  20036. 

Km  FURTHER  WfORMATION  CONTACT: 

Nancy  ]oyner.  Mass  Media  Bureau,  (202) 
634-6630. 

SUPHpCMENtary  information:  This  is  a 
synopsis  of  the  Comniission's  Notice  of 
Proposed  Ruie  Making.  MM  Docket  No. 
89-542,  adopted  November  15.  ISSS,  and 
released  December  4, 19B9.  Tbe  lull  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hotirs  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (20i)  857-3800v 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  die  public  shoud  note  that 
from  the  time  a  Notice  of  I>ropo8ed  Rule 
Making  is  issued  tmtil  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  coiul  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.12M(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedjes  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chief  AUocationa  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  89-28619  Filed  12-6-«©;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  \hat  are  applicable  to  the 
public.   Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  arxj  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Agriculture  Biotechnology  Research 
Advisory  Committee  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October 
1972  (Pub.  L  No.  9^463.  88  Stat.  770- 
776),  the  U.S.  Department  of  Agriculture 
(USDA),  Science  and  Education, 
announces  the  following  advisory 
committee  meeting: 

Name:  Agriculture  Biotechnology 
Research  Advisory  Committee. 

Date:  January  10, 11.  and  12. 1990. 
Time: 

9  a.m.  to  approximately  5  p.m.  on 
January  10. 

9  a.m.  to  approximately  5  p.m.  on 
January  11. 

9  a.m.  to  approximately  1  p.m.  on 
January  12. 

Place:  Room  104-A.  the 
"Williamsburg  Room".  USDA 
Adminstration  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC. 

Type  of  Meeting:  This  meeting  is  open 
to  the  public.  Persons  may  participate  in 
the  meeting  as  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person 
specified  below. 

Purpose:  To  review  matters  pertaining 
to  agricultural  biotechnology  research 
and  to  develop  advice  for  the  Secretary 
through  the  Assistant  Secretary  for 
Science  and  Education  with  respect  to 
policies,  programs,  operations  and 
activities  associated  with  the  conduct  of 
agricultural  biotechnology  research.  The 
major  items  to  be  considered  at  this 
meeting  are  the  development  of 
biosafety  guidelines  for  biotechnology 
research  in  agriculture  and  research 
priorities  for  agricultural  biotechnology. 

Contact  Person:  Dr.  Alvin  L.  Young, 
Executive  Secretary.  Agricultural  • 
Biotechnology  Research  Advisory 


Committee.  U.S.  Department  of 
Agriculture,  Office  of  Agricultural 
Biotechnology,  room  321-A, 
Administration  Building.  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  Telephone  (202 
447-9165. 

Done  at  Washingotn.  DC.  this  20th  day  of 
November,  1989. 
Charles  E  Hess, 

Assistant  Secretary,  Science  and  Education. 
[FR  Doc.  89-28606  Filed  12-6-69;  8:45  am] 
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Federal  Grain  Inspection  Service 

« 

Invitation  To  Serve  on  Federal  Grain 
inspection  Service  Advisory 
Committee 

Under  authority  of  section  20  of  the 
United  States  Grain  Standards  Act 
(Act),  the  Secretary  of  Agricultiire 
established  the  Federal  Grain  Inspection 
Service  Advisory  Committee  (Advisory 
Committee)  on  September  29, 1981. 
Public  Law  100-518  extended  the 
authority  for  the  Advisory  Committee 
through  September  30, 1993,  and  the 
Advisory  Committee  was  renewed  by 
the  Secretary  of  Agriculture  on  February 
8. 1989,  to  provide  advice  to  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  (FGIS)  with  respect 
to  the  implementation  of  the  Act. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  representing  the  interests 
of  producing,  processing,  storing, 
merchandising,  consuming,  and 
exporting  industries,  including  expertise 
on  research  related  to  the  policies  in 
section  2  of  the  Act.  Members  of  the 
Committee  serve  without  compensation 
except  that  members,  while  away  from 
their  homes  or  regular  places  of 
business  in  the  performance  of  service, 
are  reimbursed  for  travel  expenses, 
including  per  diem  in  lieu  of  subsistence, 
as  authorized  under  section  5703  of  Title 
5.  United  States  Code. 

In  accordance  with  Public  Law  lOO- 
518.  five  of  the  initial  15  members  were 
appointed  for  terms  of  1  year,  five  were 
appointed  for  2  years,  and  five  were 
appointed  for  3  years.  Also  alternate 
members  were  appointed  for  the  same 
terms.  The  appointments  of  the  members 
serving  1-year  terms  expire  during 
February  1990.  Hereafter  appointments 
will  be  for  3-year  terms  except  for 
replacements  for  those  who  resign.  (One 


member  resigned  who  was  initially 
given  a  3-year  appointment.) 

Nominations  are  needed  for  persons 
to  serve  on  the  Advisory  Committee  to 
replace  (1)  the  five  members  and  five 
alternate  members  whose  terms  expire 
during  February  1990  and  (2)  the 
unexpired  term  (2  years)  of  the  member 
who  resigned. 

Persons  interested  in  serving  on  the 
Advisory  Committee  or  persons 
interested  in  nominating  persons  to 
serve  should  contact  in  writing: 
Administrator.  FGIS.  Room  1094-S.  P.O. 
Box  96454,  Washington.  D.C.  20090-6454, 
and  request  a  copy  of  Form  AD-755, 
which  must  be  completed  and  submitted 
to  the  Administrator  at  the  above 
address  not  later  than  (60  days  after 
publication). 

Nominations  are  open  to  all 
individuals  without  regard  to  race,  color, 
religion,  sex,  national  origin,  age,  mental 
or  physical  handicap,  or  marital  status. 

The  final  selection  of  committee 
members  and  alternates  will  be  made  by 
the  Secretary. 

Dated:  December  1, 1989. 
W.  Kirk  Miller, 
Administrator. 

[FR  Doc.  89-28614  Filed  12-6-89;  845  am] 
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DEPARTMEFfT  OF  COMMERCE 
Bureau  of  Export  Administration 

(Docket  No.  OEE-1-89.02.  OEE-1-89.03] 

Franciscus  Govaerts,  Individually  and 
Doing  Business  as  Printlas  Europa, 
Respondent;  Order 

On  November  22, 1989,  the 
Administrative  Law  Judge  (ALJ)  entered 
his  Recommended  Decision  in  the 
above-referenced  matter.  The  Decision, 
a  copy  of  which  is  attached  hereto  and 
made  a  part  hereof,  has  been  referred  to 
me  for  final  action.  Having  examined 
the  record  and  based  on  the  facts  in  this 
case,  I  hereby  affirm  the  Decision  of  the 
ALJ. 

Respondent's  request  to  vacate  the 
Temporary  Denial  Order  that  was 
originally  issued  on  April  6, 1989  (54  FR 
14667)  and  renewed  by  the  Assistant 
Secretary  for  Export  Enforcement  on 
October  4, 1989  (54  FR  41660)  is  denied. 
There  is  reason  to  believe  that  the 
Temporary  Denial  Order  in  this  case  is 
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required  in  the  public  interest  to  prevent 
an  imminent  violation  of  the  Export 
Administration  Act  and  the  Export 
Administration  Regulations. 

This  constitutes  final  agency  action  on  this 
matter. 

Dated:  Norember  30. 1989. 
Dennis  Kloske, 
Under  Secretary  for  Export  Administration. 

Recommended  Dedoiaa 

Appearance  for  Respondeot:  Franciscus 
Govaerts,  Printlas  Europa,  Torenakker  8-5731 
CC.  Mierlo,  Holland. 

Appearance  for  Ajjency:  Anthony  Hicks, 
Esq..  Office  of  Chief  Coanset  for  Export 
Administration,  U.S.  Deoartment  of 
Commerce,  Room  H-3837, 14tb  a  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Background 

This  is  an  appeal  from  the  renewal  of 
a  Temporary  Denial  Order  against 
Appellants  dated  October  4, 1989  (54  FR 
41660,  October  11, 1989).  The  original  ex 
parte  denial  order  was  issued  on  April  6, 
1989  (54  FR  14667).  That  Order  denied 
U.S.  Export  Privileges  to  these  and  a 
number  of  other  parties.  It  was  issued 
by  the  Assistant  Secretary  for  Export 
Enforcement  pursuant  to  authority 
delegated  under  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  2401-2420)  and  the 
implementing  regulations  15  CFR  parts 
768-799. 

A  Petition  to  Vacate  that  order  was 
filed  on  behalf  of  Appellants  on 
November  8. 1989. 

Issue 

The  principal  issue  for  consideration 
in  this  appeal  is  whether  the  record 
contains  an  adequate  basis  to  sustain 
the  extraordinary  temporary  denial 
order. 

Discussion 

In  this  appeal  Appellant  Govaerts 
raises  essentially  the  same  objections 
asserted  to  the  Assistant  Secretary  in 
the  renewal  process.  That  agency 
action,  which  was  published  in  the 
Federal  Register  at  54  FR  41660.  October 
11. 1989,  sets  forth  in  some  detail  the 
background,  violations,  other  parties 
and  Mr.  Govaert's  claim  that  he  was  the 
victim  of  a  scam  by  Customs  agents  who 
lured  him  into  committing  the  acts 
which  constitute  the  violations  charged. 
His  criminal  conviction  and  sentence 
foreclose  denial  of  the  essential  facts 
which  form  the  basis  for  the  action 
taken  here.  Spawr  Optical  Research  Inc. 
v.  Baldrige,  649 F.Supp  1366  (D.DC. 
1986).  As  was  recently  noted  m  the 
denial  of  the  Roger  Van  Alphen  Docket 
No.  OEE  1-89.01  (    FR    )  who  is  named 
in  the  order  with  the  Appellant,  the 


backgroand  and  facts  are  clear.  The 
indication  that  substantial  amomits  of 
money  may  still  be  available  to  this 
cabal,  in  particular,  warrants  continued 
concern. 

Conclusion 

The  evidence  submitted,  and  that 
summarized  in  the  pubHcation  of  the 
renewal  temporary  denial  order  cited 
above,  reflect  a  reasonable  possibfh'ty 
that  Appellants,  together  with  the  three 
other  individuals,  engaged  in  efforts  to 
export  controlled  equipment  unlawfully 
from  the  United  States  to  Bulgaria.  This 
record  further  reflects  that  Appellants 
and  these  other  individuals  may  have 
the  means  to  continue  such  efforts. '  The 
Appellants  fail  to  overcome  that 
showing.  I  conclude  that  there  is  reason 
to  believe  that  the  Temporary  Denial 
Order  is  required  in  the  public  interest 
to  prevent  an  inmiinent  violation  of  the 
Act  and  the  Regulations. 

I  therefore  recommend  that  the  appeal 
be  Denied. 

Dated:  November  22, 1989. 
Hugh  ].  Dolan, 
Administrative  Law  Judge. 
[FR  Doc.  89-28547  Filed  12-6-89;  8:45  am] 
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[Docket  Nos.  t11»-01. 9113-011 

Actions  Affecting  Export  Privileges:  Jl 
Wal  Sun,  Hua  Ko  Electronics  Co,  Ltd, 
Respondents 

Summary 

Pursuant  to  the  two  October  30, 1989 
recommended  Decisions  and  Orders  of 
the  Administrative  Law  Judge  (ALJ), 
which  are  attached  hereto  and  affbined 
by  me,  Ji  Wai  Sun  and  Hua  Ko 
Electronics  Co.,  Ltd.,  and  all  successors. 


'  Thongh  the  record  reflects  a  grierous  criminal 
vioiation,  it  ii  davoid  of  a  •ubstantiai  showing 
respecting  why  thit  extraordinary  remedy  neada  to 
be  extended.  Government  Agents  were  present  and 
observed  tha  violations  when  they  occarred  through 
December  1988.  The  Appellant  Govaerts  entered  a 
guilty  plea  to  criminal  charges  m  June  1989  and  was 
sentenced  on  August  17. 1986.  Others  in  the  group 
were  similarly  identified  and  action  mitiatad.  On 
the  face  of  the  presentation  there  has  been  more 
than  adequate  opportunity  to  issue  a  charging  letter. 
In  these  short  turnaround  appeals  there  is  not  time 
to  address  what  may  be  valid  concerns  about  the 
degrte  of  culpability  and  appropriate  sanction.  The 
extensive  compiUtion  of  malerials  presented  here 
would  appear  to  be  more  than  suiftcient  to  initiate 
the  charging  letter  proceeding.  It  is  noted  that  both 
in  the  initial  and  the  renewal  request  Agency 
Counsel  has  indicated  that  the  charging  letter  would 
be  forthcoming.  With  Temporary  Denial  Orders 
remaining  outstanding  for  in  excess  of  seven  years, 
this  agency  has  a  poof  record  on  these  matters. 
Congress'  recent  action  in  extending  the  time  for 
such  issuances  and  renewals  will  be  jeopardixed  if 
they  are  not  closely  nunitorsd.  Agency  Counsel 
should  certainly  make  a  dear  showing  of  why 
charges  haw  not  been  filed  and  when  they  will  t>e. 


assignees,  officers,  partners, 
representatives,  agents  and  employees 
are  hereby  denied  for  a  period  of  fifteen 
years  from  the  date  hereof  all  privileges 
of  participating,  directly  or  indirectly,  in 
any  maimer  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Export  Administration 
Regulations  (15  CFR  parts  768-799].  This 
action  is  further  subject  to  the  other 
conditions  as  enumerated  in  the 
recommended  Orders  of  the  ALJ. 

Onlsr 

On  October  30. 1989,  the  AL|  entered 
his  recommended  Decisions  and  Orders 
in  the  two  above-referenced  matters. 
The  Decisions  and  Orders,  copies  of 
which  are  attached  hereto  and  made  a 
part  hereof,  have  been  referred  to  me  for 
fmal  action.  Having  exasoined  the 
record  and  based  on  the  facts  in  these 
cases,  I  hereby  affirm  the  Decisions  and 
Order  of  the  ALJ. 

This  constitutes  final  agency  action  in 
these  matters. 

Dated:  November  29, 198B. 
Dennis  E.  IGoske, 
Under  Secretary  for  Export  Administration. 

Appearance  for  Respondent  )i  Wai  Sun,  • 
Dai  Shun  Street  Tai  Po  Industhal  Estate, 
New  Territories,  Hong  Kong. 

Appearance  for  Agency:  G.  Roderick 
Gillette.  Esq.,  Office  of  Chief  Counsel  for 
Export  Adtmnistration,  US.  Department  of 
Commerce,  Room  H-3837, 14th  ft  Constitution 
Ave.,  NW..  Washington.  DC  2023a 

Preliminary  Statement 

The  Office  of  Export  Enforcement  (the 
"Agency"),  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce  issued  a  March  29, 1989 
charging  letter  against  Respondent  Ji 
Wai  Sun.  The  letter  was  issued  under 
the  authority  of  the  Export 
Administration  Act  of  1979  (50  U^.OA. 
app.  2401-2420),  as  amended  (the  "Act"). 
and  the  Export  Administration 
Regulations  (the  "Regulations"), 
promulgated  pursuant  to  the  Act.' 

In  the  charging  letter,  the  Agency 
listed  fourteen  1983-64  export 
transactions  from  the  United  States  to 
Hong  Kong  in  which  the  Agency  alleged 
that  Respondent  was  involved.  Various 


•  The  Act  was  reauthorized  and  amended  by  the 
Export  Administration  Amendnienla  Act  of  19S5, 
Pub.  L  99-64.  99  Stat.  120  duly  12. 1985).  and 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Ad  of  19ea  Pub.  L  TOS-CIS  102 
Slat.  1107  (August  23. 1988). 

The  Regulations,  fonnsriy  codifiad  at  15  CFR 
parts  388-390.  were  redasi^Mtod  as  15  CFR  patU 
78S-7g9,  e^ecUve  Octobv  1. 1968  (S3  FR  37751. 
September  28. 1988). 
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of  these  transactions,  according  to  the 
charging  letter,  violated  §§  787.3(a), 
787.3(b).  787.5{a)(l)(ii).  and  787.6  of  the 
Regulations. 

When  Respondent  failed  to  answer 
the  charging  letter,  an  order  declared 
him  to  be  in  default;  and  that  order 
directed  the  Agency  to  make  the  default 
submission  prescribed  by  S  788.8  of  the 
Regulations,  which  the  Agency  did. 
Respondent  failed  also  to  reply  to  a 
subsequent  order  to  show  cause  why 
this  matter  should  not  be  adjudicated  on 
the  basis  of  the  Agency's  default 
submission  and  of  the  order  declaring 
him  in  default.  To  date.  Respondent  has 
made  no  submission  in  this  proceeding. 

Discussion 

The  Agency's  default  submission 
included  evidence  that  its  charging  letter 
had  been  served  on  Respondent 
(Agency's  July  18, 1989  Motion 
(hereinafter  "Motion"),  Exhibit  2).  As 
noted,  the  charging  letter  alleged  that 
Respondent  violated  the  Regulations 
through  his  involvement  in  fourteen 
exports  or  attempted  exports  from  the 
United  States  to  Hong  Kong  that 
occurred  from  February  1983  to  July 
1984.  The  alleged  violations  were: 
Conspiracy  (5  787.3(b)); 
misrepresentation  on  export  control 
documents  (5  787.5. (a)(l)(ii));  two 
attempted  unauthorized  exports 
($  787.3(a));  and  an  unauthorized  export 
(§  787.6).  In  its  default  submission,  the 
Agency  proposed  a  fifteen-year  denial  of 
U.S.  export  privileges  as  the  appropriate 
sanction. 

The  Agency  submitted  a  large  amount 
of  documentary  evidence — 106 
exhibits — to  make  its  case  (Motion).  In 
this  same  submission,  the  Agency 
withdrew  its  charge  regarding  the 
unauthorized  export  [id.  19)  and  one  of 
the  two  attempted  unauthorized  exports 
[id).  The  Agency  in  this  submission 
withdrew  also  its  charges  concerning 
some  of  the  fourteen  listed  export 
transactions  [id.  16. 17, 19). 

The  thrust  of  the  Agency's 
presentation  was  that  Respondent 
worked  with  several  other  parties, 
located  in  the  United  States  and  Hong 
Kong,  to  arrange  a  series  of  exports  to 
one  of  the  parties,  a  Hong  Kong  firm. 
The  subject  matter  of  these  exports  was 
the  commodities  and  technical  data 
used  in  the  production  of  semiconductor 
devices.  The  problem  for  the  exports 
was  that  this  Hong  Kong  firm  was  then 
regarded  by  the  Commerce  Department 
as  an  unacceptable  end  user  for  exports 
requiring  a  validated  license,  a  fact 
known  to  Respondent  and  his  alleged 
co-conspirators.  Consequently, 
according  to  the  Agency,  they  structured 
the  exports  so  that  the  Hong  Kong 


destination  appeared  to  be  a  party  other 
than  this  firm. 

While  the  Agency  advanced 
considerable  detail  regarding  a  number 
of  the  fourteen  export  transactions  at 
issue,  it  pressed  its  case  especially 
respecting  a  July  1964  attempted  export 
(see,  e.g.,  Agency's  July  18, 1989 
Recommended  Decision  and  Order  2-3). 
For  this  export,  the  Agency  charged  that 
Respondent  and  his  co-conspirators 
made  a  material  misrepresentation  on 
the  export  license  application  (Motion 
Exhibits  102, 103),  and  that  these 
commodities  were  controlled  for 
national  security  reasons  (Motion 
Exhibits  96-98).  The  Agency  charged 
further  that  Respondent  and  his  co- 
conspirators attempted  an  unauthorized 
export  of  these  commodities  (Motion 
Exhibits  104-106),  and  that  the  alleged 
conspiracy  included  the 
misrepresentation  and  the  attempted 
export  (Motion  Exhibits  99-101). 

The  Agency  did  not  state  why  it 
singled  out  this  July  1984  export 
transaction  for  special  attention  among 
the  fourteen  alleged  export  transactions. 
The  Agency's  motive  may  have  been 
that  its  withdrawal  of  several  of  the 
original  fourteen  export  transactions 
(Motion  19)  left  this  July  1984 
transaction  as  the  only  one  allegedly 
occiuTing  within  five  years  of  the 
issuance  of  the  March  1989  charging 
letter. 

Conclusion 

The  Agency's  presentation 
satisfactorily  established  a  material 
misrepresentation  on  the  export  license 
application  for  the  attempted  July  1984 
export  (Motion  Exhibits  102, 103),  and  a 
national  security  basis  for  the  pertinent 
export  hcensing  requirement  (Motion 
Exhibits  96-98).  The  attempt  to  make  the 
unauthorized  export  was  also 
established  (Motion  Exhibits  104-106), 
as  was  Respondent's  participation  in  a 
conspiracy  that  produced  the 
misrepresentation  and  the  attempt  [e.g., 
Motion  Exhibits  99-101. 104. 106). 

The  Agency's  presentation  further 
demonstrated  that  the  violations 
involved  in  this  attempted  July  1984 
export  repeated  a  pattern  evident  in 
other  of  the  fourteen  alleged  previous 
export  transactions.  In  sum,  the 
conclusion  follows  that  Respondent,  in 
connection  with  this  July  1984  export 
violated  S  787.3(a)  of  the  Regulations 
(attempt),  S  787.5(a)(l)(ii) 
(misrepresentaiton).  and  §  787.3(b) 
(conspiracy). 

As  a  sanction,  the  Agency  proposed  a 
fifteen-year  denial  of  Respondent's  U.S. 
export  privileges,  stressing  the 
deliberateness  of  the  violations  (Motion 
21-22).  The  Agency's  proposal  is 


reasonable,  and  it  shall  be  implemented 
in  the  Order  set  forth  below. 

As  the  Agency  noted  (Motion  3-4), 
Respondent  is  already  subject  to  a  ten- 
year  denial  period,  in  consequence  of  an 
Order  based  on  another  series  of  export 
transactions  (53  FR  29352  (August  4, 
1988)).  That  denial  period  began  to  run 
July  30. 1988.  and  the  last  five  years 
were  to  be  suspended,  provided 
Respondent  remained  free  of  other 
violations.  The  fifteen-year  denial 
period  imposed  by  the  instant  Order  will 
begin  as  soon  as  Agency  action  on  this 
Order  becomes  final,  and  this  Order 
contains  no  provision  for  suspension. 
Therefore  these  fifteen  years  will  run 
concurrently  with  the  remaining  years  of 
the  earlier  imposed  ten-year  denial,  and 
these  fifteen  years  will  then  continue 
until  their  full  fifteen-year  period  has 
expired. 

Order 

I.  For  a  period  of  fifteen  years  from 
the  date  of  the  final  Agency  action, 
Respondent:  Ji  Wai  Sun,  9  Oai  Shun 
Street.  Tai  Po  Industrial  Estate,  New 
Territories,  Hong  Kong,  and  all 
successors,  assignees,  officers,  partners, 
representatives,  agents  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations. 

n.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to.  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
vaUdated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data.  Such 
denial  of  export  privileges  shall  extend 
to  those  commodities  and  technical  data 
which  are  subject  to  the  Act  and  the 
Regulations. 


Federal  Register  /  Vol.  54.  No.  234  /  Thursday,  December  7,  1989  /  Notices 


50521 


in.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

IV.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedures,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  Respondent  or  any 
related  person,  or  whereby  Respondent 
or  any  related  person  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly: 

(i)  Apply  for,  obtain,  fransfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part  or  to 
be  exported  by,  to.  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  Order,  buy.  receive,  use.  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VI.  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.C.A.  app.  2412(c)(1)). 

Dated:  October  30, 1989. 
Thomas  W.  Hoya, 

Administrative  Law  fudge. 

To  be  considered  in  the  30  day 
-  statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act 
submissions  must  be  received  in  the 


Office  of  the  Under  Secretary  for  Export 
Administration.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW..  Room  3898B,  Washington, 
DC  20230,  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
38a23(b).  50  FR  53134  (1985).  Pursuant  to 
section  13(c)(3)  of  the  Act  the  final 
order  of  the  Under  Secretary  may  be 
appealed  to  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  within  15 
days  of  its  issuance. 

Appearance  for  Respondent:  Hua  Ko 
Electronics  Co.,  Ltd.,  9  Dai  shun  Street,  Tai  Po 
Industrial  Estate,  New  Territories,  Hong 
Kong. 

Appearance  for  Agency:  G.  Roderick 
Gillette,  Esq.,  Office  of  Chief  Counsel  for 
Export  Administration,  U.S.  Department  of 
Commerce,  Room  H-3837, 14th  and 
Constitution  Avenue  NW.,  Washington.  DC 
20230. 

Preliminary  Statement 

On  March  29, 1989  the  Office  of 
Export  Enforcement  (the  "Agency"). 
Bureau  of  Export  Administration.  U.S. 
Department  of  Commerce  issued  a 
charging  letter  against  Respondent  Hua 
Ko  Electronics  Co.,  Ltd.  This  letter  was 
issued  under  the  authority  of  the  Export 
Administration  Act  of  1979  (50  U.S.C.A. 
app.  2401-2420).  as  amended  (the  "Act"), 
and  the  Export  Administration 
Regulations  (the  "Regulations"), 
promulgated  pursuant  to  the  Act* 

The  charging  letter  listed  fourteen 
1983-84  export  transactions  from  the 
United  States  to  Hong  Kong  in  which,  it 
alleged,  Respondent  was  involved. 
Various  of  these  transactions,  according 
to  the  charging  letter,  violated 
S§  787.3(a),  787.3(b).  787.5{a)(l}(ii),  and 
787.6  of  the  Regulations. 

Respondent  failed  to  answer  the 
charging  letter.  Consequently  an  order 
declared  him  to  be  in  default,  and 
directed  the  Agency  to  make  the  default 
submission  prescribed  by  S  788.8  of  the 
Regulations.  The  Agency  made  its 
default  submission.  A  subsequent  order 
directed  Respondent  to  show  cause  why 
this  matter  should  not  be  adjudicated  on 
the  basis  of  the  Agency's  default 
submission  and  of  the  order  declaring 
Respondent  in  default.  Respondent 
failed  also  to  respond  to  that  order  and, 
to  date,  has  made  no  submission  in  this 
proceeding. 


■  The  Act  wai  reauthorized  and  amended  by  the 
Export  Administration  Amendment!  Act  of  1985, 
Pub.  L  99-64.  98  Siat.  120  (|uiy  12. 1985).  and 
amended  by  the  Omnibu*  Trade  and 
CompetitiveneM  Act  of  1968.  Pub.  L  lOCMlS,  102 
Stat.  1107  (Auguat  23. 1968). 

The  Regulations,  formerly  codified  at  15  CFR 
parts  368-399.  were  redesignated  as  15  CFR  part* 
766-799,  effective  October  1. 1988  (53  FR  37751. 
September  28. 1988). 


Discussion 

In  its  default  submission,  the  Agency 
included  evidence  that  its  charging  letter 
had  been  served  on  Respondent 
(Agency's  July  18, 1988  Motion 
(hereinafier  "Motion").  Exhibit  2).  As 
noted,  the  charging  letter  alleged  that 
Respondent  violated  the  Regulations 
through  its  involvement  in  fourteen 
exports  or  atempted  exports  from  the 
United  States  to  Hong  Kong  that 
occurred  from  February  1983  to  July 
1984.  The  alleged  violations  were: 
conspiracy  (§  787.3(b)); 
misrepresentation  on  export  control 
documents  (5  787.5. (a)(l)(ii));  two 
attempted  unauthorized  exports 
(S  787.3(a));  and  an  unauthorized  export 
(S  787.6).  In  its  default  submission,  the 
Agency  proposed  a  fifteen-year  denial  of 
U.S.  export  privileges  as  the  appropriate 
sanction. 

The  Agency's  default  submission 
comprised  a  substantial  amount  of 
documentary  evidence — 106  exhibits — 
to  make  its  case  (Motion).  In  this  same 
submission,  the  Agency  withdrew  its 
charge  regarding  the  unauthorized 
export  [id.  19)  and  one  of  the  two 
attempted  unauthorized  exports  [id.].  In 
this  submission  the  Agency  withdrew  as 
well  its  charges  concerning  some  of  the 
fourteen  listed  export  transactions  [id. 
16. 17. 19). 

The  Agency's  thesis  was  that 
Respondent  worked  with  several 
parties,  located  in  the  United  States  and 
Hong  Kong,  to  obtain,  through  a  series  of 
exports  from  the  United  States, 
commodities  and  technical  data  used  in 
the  production  of  semiconductor 
devices.  The  problem  in  obtaining  these 
exports  was  that  Respondent  was  then 
regarded  by  the  Commerce  Department 
as  an  unacceptable  end  user  for  exports 
requiring  a  vahdated  license,  a  fact 
known  to  Respondent  and  its  alleged  co- 
conspirators. Consequently,  according  to 
the  Agency,  they  arranged  the  exports 
so  that  the  Hong  Kong  destination 
appeared  to  be  a  party  other  than 
Respondent 

Although  the  Agency  presented 
considerable  detail  regarding  a  number 
of  the  fourteen  export  transactions  it 
alleged,  it  pursued  its  case  especially 
respecting  a  July  1984  attempted  export 
(see,  e.g.,  Agency's  July  18. 1989 
Recommended  Decision  and  Order  2-3). 
The  Agency  charged  that  Respondent 
and  its  co-conspirators  made  a  material 
misrepresentation  on  the  export  license 
application  for  this  export  (Motion 
Exhibits  102, 103).  and  that  these 
commodities  were  controlled  for 
national  security  reasons  (Motion 
Exhibits  96-98).  The  Agency  charged 
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further  that  Respondent  and  its  co- 
conspirators attempted  to  export  these 
commodities  without  proper 
authorization  (Motion  Exhibits  104-106). 
and  that  the  alleged  conspiracy  existed 
regarding  the  misrepresentation  and  the 
attempted  export  (Motion  Exhibits  99- 
101). 

The  Agency  did  not  explain  its 
emphasis  on  this  particular  July  1984 
attempted  export  as  against  all  others  of 
the  fourteen  alleged  export  transactions. 
But  the  Agency's  rationales  may  have 
been  that,  after  the  Agency  withdrew 
several  of  the  original  fourteen  export 
transactions  (Motion  19),  this  )uly  1984 
transaction  remained  as  the  only  one 
allegedly  occurring  within  five  years 
prior  to  issuance  of  the  March  1989 
charging  letter. 

Conclusion 

The  Agency  sufficiently  documented 
its  charge  of  a  material 
misrepresentation  on  the  export  hcense 
application  for  the  attempted  ]uly  1984 
export  (Motion  Exhibits  102. 103),  and  of 
the  national  security  basis  for  the 
licensing  requirements  for  the 
commodities  at  issue  (Motion  Exhibits 
96-98).  The  Agency's  documentation 
also  established  satisfactorily  its  charge 
that  an  export  lacking  proper 
authorization  was  attempted  of  the 
commodities  described  in  this 
application  (Motion  Exhibits  104-106). 
Finally,  the  Agency's  presentation 
proved  that  Respondent  participated  in 
a  conspiracy  that  produced  the 
misrepresentation  and  the  attempt  [e.g.. 
Motion  Exhibits  99-101, 104. 106). 

The  Agency's  documentation 
demonstrated  further  that  the  violations 
involved  in  this  attempted  July  1984 
export  repeated  a  pattern  evident  in 
other  of  the  fourteen  alleged  previous 
export  transactions.  In  total,  the 
evidence  of  record  compels  the 
conclusion  that  Respondent,  in 
connection  with  this  July  1984  export, 
violated  §  787.3(a)  of  the  Regulations 
(attempt).  S  787.5(a)(l)(ii) 
(misrepresentation),  and  §  787.3(b) 
(conspiracy). 

For  a  sanction,  the  Agency  based  its 
proposed  fifteen-year  denial  of 
Respondent's  U.S.  export  privileges  on 
the  deliberateness  of  the  violations 
(Motion  21-22).  The  Agency  has  justified 
its  proposed  sanction,  and  it  shall  be 
implemented  in  the  Order  set  forth 
below. 

As  the  Agency  noted  (Motion  3-4), 
Respondent  is  already  subject  to  a  ten- 
year  denial  period,  in  consequence  of  an 
Order  based  on  another  series  of  export 
transactions  (53  FR  29352  (August  4. 
1988)).  That  denial  period  began  to  run 
)uly  30. 1988,  and  the  last  five  years 


were  to  be  suspended,  provided 
Respondent  remained  free  of  other 
violations.  The  fifteen-year  denial 
period  imposed  by  the  instant  Order  will 
begin  as  soon  as  Agency  action  on  this 
Order  becomes  final,  and  this  Order 
contains  no  provision  for  suspension. 
Therefore  these  fifteen  yea's  will  run 
concurrently  with  the  remaining  years  of 
the  earlier  imposed  ten-year  denial,  and 
these  fifteen  years  will  then  continue 
until  their  full  fifteen-year  period  has 
expired. 

Order 

I.  For  a  period  of  fifteen  years  from 
the  date  of  the  final  Agency  action. 
Respondent  Hua  Ko  Electronics  Co., 
Ltd.,  9  Dai  Shun  Street,  Tai  Po  Industrial 
Estate,  New  Territories,  Hong  Kong,  and 
all  successors,  assignees,  o^icers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

II.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith: 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of.  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  ot  the 
Act  and  the  Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 


rV  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

V.  No  person  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  Respondent  or  any 
related  person,  or  whereby  Respondent 
or  any  related  person  may  obtain  any 
benefit  therefrom  or  have  any  interest  oi 
participation  therein,  directly  or 
indirectly: 

(i)  Apply  for.  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  the  export 
control  document  relating  to  any  export, 
reexport,  transshipment  or  diversion  of 
any  commodity  or  technical  data 
exported  in  whole  or  in  part,  or  to  be 
exported  by.  to.  or  for  any  Respondent 
or  related  person  denied  export 
privileges,  or 

(ii)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  or,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VL  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S-CA.  app.  2412(c)(1)). 

Dated:  October  30. 1989. 
Thomas  W.  Hoya, 

Administrative  Law  Judge. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act, 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export 
Administration.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NV/.,  Room  3898B,  Washington, 
DC  20230,  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
388.23(b),  50  FR  53134  (1985).  Pursuant  to 
section  13(c)(3)  of  the  Act,  the  final 


II 
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order  of  the  Under  Secretary  may  be 
appealed  to  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  within  15 
days  of  its  issuance. 

[FR  Doc.  89-28540  Filed  12-«-^  8:45  am) 

nUMO  COOC  3510-OT-« 


International  Trade  Administration 

[A-201-801] 

Postponement  of  Final  Antidumping 
Duty  Determination;  Certain  Steel  Pails 
From  Mexico 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerca 

action:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  permitted  a  request  from 
the  respondent  in  the  antidumping  duty 
investigation  to  postpone  the  final 
determination,  as  permitted  by  section 
735(a)(2)(A)  of  the  Tariff  Act  of  1930,  as 
amended. 

Based  on  this  request,  we  are 
postponing  our  final  determination  as  to 
whether  sales  of  certain  steel  pails  from 
Mexico  have  occurred  at  less  than  fair 
value  until  not  later  than  March  23, 1990. 
EFFECTIVE  DATE:  December  7, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Goldberger  at  (202)  377-4136  or 
Bradford  Ward  at  (202)  377-5288.  Office 
of  Antidumping  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1989,  we  published  a 
preliminary  determination  of  sales  at 
less  than-fair  value  of  this  merchandise. 
That  notice  stated  that  if  the 
investigation  proceeded  normally,  we 
would  make  our  final  determination  by 
January  22, 1990. 

On  November  27, 1989,  Envases  de 
Plastico,  S.A.  de  C.V.,  a  respondent 
which  accounts  for  virtually  all  exports 
of  the  subject  merchandise  to  the  United 
States,  requested  a  postponement  of  the 
final  detnmination  in  the  antidumping 
duty  investigation  for  an  additional 
sixty  days,  pursuant  to  section 
735(a)(2)(A)  of  the  Act.  Pursuant  to  19 
CFR  353.20(b)(1),  if  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise 
under  investigation  request  a 
postponement  of  the  final  determination 
following  an  affirmative  preliminary 
determination,  we  are  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Consequently,  we  are 
postponing  our  final  detennination  in 


this  investigation  until  not  later  than 
March  23, 1990. 

Public  Comment:  As  the  Department 
did  notreceive  any  requests  for  a 
hearing  within  ten  days  of  publication  of 
our  preliminary  determination,  as 
provided  for  in  S  353.38(b)  of  the 
Department's  regulations,  no  hearing 
wiU  be  held  in  this  investigation. 
Interested  parties  who  wish  to  comment 
on  the  preliminary  determination  in  the 
antidumping  duty  investigation  may 
submit  case  briefs  and  rebuttal  briefs,  in 
accordance  with  §  353.38  of  the 
Department's  regulations. 

Ten  copies  of  the  business  proprietary 
version  and  five  copies  of  the  public 
version  of  case  briefs  must  be  submitted 
to  the  Assistant  Secretary  by  February 
7, 1990.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  public  version  of  rebuttal  briefs  must 
be  submitted  to  the  Assistant  Secretary 
by  February  14, 1990.  Written  arguments 
will  be  considered  only  if  received 
within  the  time  hmits  specified  in  this 
notice. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  735(d)  of  the  Act.  This  notice  is 
published  pursuant  to  section  735(d)  of 
the  Act. 

Dated:  November  3a  1989. 

LisaB.  Bany, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  89-28546  Filed  12-6-89: 8:45  am] 
nUJNQ  CODE  M10-OS4I 


IC-201-006] 

Polypropylene  Film  From  Mexico 
Intent  To  Terminate  Suspended 
Investigation 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intent  to  terminate 
suspended  investigation. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  terminate  the  suspended 
countervailing  duty  investigation  on 
polypropylene  film  from  Mexico. 
Interested  parties  who  object  to  this 
termination  must  submit  their  comments 
in  writing  not  later  than  December  31, 
1989. 
EFFECTIVE  DATE:  December  7, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Millie  Mack  or  Barbara  Willams,  Office 
of  Agreements  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3793. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  December  7, 1982,  the  Department 
of  Commerce  ("the  Department") 
published  an  agreement  suspending  the 
countervailing  duty  investigation  on 
polypropylene  film  from  Mexico  (47  FR 
54772). 

The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  the  agreement  suspending  the 
countervailing  duty  investigation  on 
polypropylene  film  from  Mexico  for 
more  than  four  consecutive  aimual 
anniversary  months. 

The  Department  may  terminate  a 
suspended  investigation  if  the  Secretary 
of  Conunerce  concludes  that  a 
suspension  agreement  is  no  longer  of 
interest  to  interested  parties. 
Accordingly,  as  required  by  19  CFR 
355.25,  the  Department  is  notifying  the 
public  of  its  intent  to  terminate  this 
suspended  investigation. 

Opportunity  to  Object 

Not  later  than  December  31, 1989, 
interested  parties,  as  defined  in 
§  355.2(i)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  terminate  this 
suspended  investigation. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration. 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  or  object  to  the 
Department's  intent  to  terminate  by 
December  31, 1989,  we  shall  conclude 
that  the  suspended  investigation  is  no 
longer  of  interest  to  interested  parties 
and  shall  proceed  with  the  termination. 

This  notice  is  in  accordance  with 
§  355.25(d)  of  the  Department's 
regulations. 

Dated:  December  4, 1989. 
Eric  L  CarfinkeL 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  89-28683  Filed  2-6-89:  8:45  am] 
MLUNO  COM  tS10-06-«i 


National  Technical  Information 
Service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  15 
V.SX:.  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
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an  exclusive  license  in  the  United  States 
to  practice  the  invention  embodied  in 
U.S.  Patent  Number  4,541.231.  "Process 
for  Reinforced  Yarn  with  Glass  Fiber 
Core",  to  Firesafe  Products  Corporation, 
having  a  place  of  business  at  276  Fifth 
Avenue.  New  York,  New  York.  The 
invention  involves  a  process  for 
producing  a  yam  with  glass  fiber  cores 
and  a  staple  fiber  sheath  that  is 
relatively  torque-free  and  balanced  in 
the  phed  state  and  can  be  woven 
without  slashing.  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  of  America. 

The  contemplated  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  contemplated 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice.  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

A  copy  of  the  instant  patent  may  be 
purchased  from  the  U.S.  Patent  and 
Trademark  Office. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Douglas  J. 
Campion.  Office  of  Federal  Patent 
Licensing,  NTIS,  Bogc  1423,  Springfield. 
VA  22151. 
Dougias ).  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
(FR  Dor.  89-28622  Filed  12-«-e9;  8:45  am) 
BIUJNQ  CODE  SS10-04-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Mercantite  Exchange 
Proposed  Futures  Contract 

aqency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

summary:  The  New  York  Mercantile 
Exchange  ("NYMEX"  or  "Exchange") 
has  applied  for  designattion  as  a  futures 
contract  market  in  natural  gas.  Hie 
Director  of  the  Division  of  Economic 
Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  S  140.96,  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 


with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  must  be  received  on  or 
before  January  8. 1990. 
AOOAESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the 
NYMEX  natural  gas  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Storer  or  Richard  Shilts,  Division 
of  Economic  Analysis.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington.  DC  20581.  (202) 
254-7303. 

SUPKEMCNTARV  INFORMATION:  The 
NYMEX  originally  applied  for 
designation  as  a  futures  contract  market 
in  natural  gas  in  March  1984.  and  that 
original  proposal  was  published  in  the 
Federal  Register  on  April  18, 1984  (49  FR 
15255).  In  view  of  the  substantive 
changes  to  the  original  application  with 
the  NYMEX's  November  10. 1989, 
resubmission  of  the  proposal  and  the 
major  changes  in  the  natural  gas  cash 
market  since  1934.  the  Director  of  the 
Division  believes  that  an  additional 
opportunity  for  public  comment  on  the 
proposed  natural  gas  futures  designation 
application  is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  contract  will  be  available 
for  inspection  at  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  (1987)).  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9.  Requests 
for  copies  of  such  materials  should  be 
made  to  the  FOI,  Privacy  and  Sunshine 
Act  Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.a 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  NYMEX  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581.  by  the  specified 
date. 


Issued  in  Washington,  DC  on  November  30. 
198a 

Steven  Manaster , 

Director,  Division  of  Economic  Analysis. 
[FR  Doc.  89-28530  Filed  12-6-^9;  8:45  ami 

MLUNQ  COOC  6351-01-11 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Manual  for  Courts-Martial 

ACTION:  Notice  of  Proposed 
Admendments. 

SUMMARY:  The  Department  of  Defense  is 
considering  recommending  changes  to 
the  Manual  for  Courts-Martial,  United 
States.  1984.  Executive  Order  No.  12473, 
as  amended  by  Executive  Order  Nos. 
12484. 12550.  and  12586.  The  proposed 
changes  are  part  of  the  annual  review 
required  by  the  Manual  for  Courts- 
Martial  and  DoD  Directive  5500.17, 
"Review  of  the  Manual  for  Courts- 
Martial,"  January  23, 1985. 

The  proposed  changes  reflected  in  this 
notice  would  amend  the  following  Rules 
for  Courts-Martial:  R.C.M.  701, 
Discovery — Disclosure  by  the  Defense; 
R.C.  M.  705,  Pretrial  Agreements — 
Procedure;  R.C.M.  707,  Speedy  Trial; 
R.C.M.  908(b),  Appeals  by  the  United 
States — Pretrial  Confinement  of 
Accused  Pending  Appeal;  R.C.M. 
1113(a),  Execution  of  Sentence — 
Confirtement.  The  proposed  changes 
would  also  amend  section  VII,  part  III 
(Mihtary  Rules  of  Evidence)  by  adding 
the  following  new  rule:  M.R.E.  707 — 
Polygraph  Examinations.  The  proposed 
changes  would  also  amend  the  following 
Paragraphs,  part  IV  (Punitive  Articles): 
Para.  4e — Article  80  (Attempts)— 
Maximum  Punishment;  Para.  35c — 
Article  111  (Drunk  or  Reckless 
Driving) — Elements;  Para  57d— Article 
131  (Perjury) — Lesser  Included  Offens'-s; 
and  Para.  96f— Article  134  (Obstructing 
Justice) — Sample  Specification. 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders, 
Proclamations,  and  Reports  and 
Comments  Theron."  May  21, 1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17.  "Review  of 
the  Manual  for  Courts-Martial"  January 
23, 1985.  This  notice  is  intended  only  to 
improve  the  internal  management  of  the 
federal  government  It  is  not  intended  to 
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create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  a  law  by  a 
party  against  the  United  States,  its 
agencies,  its  officers,  or  any  person. 
ADDRESS:  Copies  of  the  proposed 
changes,  and  the  accompanying 
Discussion  and  Analysis,  may  be 
examined  at  the  Office  of  The  Judge 
Advocate  General  (DAJA-CL). 
Department  of  the  Army.  Pentagon 
(Room  2D434).  Washington,  DC  20310- 
2213.  A  copy  of  the  proposed  changes 
and  accompanying  Discussion  and 
Analysis  may  be  obtained  by  mail  upon 
request  from  the  foregoing  address, 
ATT:  Major  Thomas  O.  Mason. 
DATE:  Comments  on  the  proposed 
changes  must  be  received  not  later  than 
February  20, 1990  for  consideration  by 
the  Joint-Service  Committee  on  Military 
Justice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Thoams  O.  Mason,  (202)  695-2193. 

Dated;  December  1. 1989. 
L  M.  Bynmn, 

A  Itemate  OSD  Federal  Register  Liaision 

Officer  Deportment  of  Defense. 

[FR  Doc.  89-28544  Filed  12-6-89;  8:45  am] 

BILUNQ  COM  MtO-01-M 


Performance  Review  Board; 
Membership  Appointments 

AGENCY:  Defense  Mobilization  Systems 
Planning  Activity,  DoD. 
ACTION:  Announce  Membership  of 
Performance  Review  Board. 

summary:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Mobilization  Systems  Planning 
Activity  (DMSPA).  the  publication  of  the 
PRB  membership  is  required  by  5  U.S.C 
43149(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Director. 
DATE  December  7, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Patrick  J.  Garrett,  Resource 
Management  and  Support  Services. 
Defense  Mobilization  Systems  Planning 
Activity,  c/o  OASD(FM&P), 
Correspondence  and  Control  Division. 
The  Pentagon,  Room  3E750.  Washington. 
DC,  tek^hone  (703)  756-7916. 

SUPPLBMCWTAIIY  INFORMATION:  In 

accordance  with  5  U.S.C.  4314(c)(4).  the 
foHowing  register  constitutes  members 
of  the  Defense  Mobilization  Systems 
Planning  Activity  PRB  who  will  serve 
one-year  renewable  terms  effective 
November  29, 1968. 


Mr.  George  Hoffman 
Mr.  Bruce  J.  Campbell 
Dr.  Michael  L.  loffredo 
Mr.  E.  WiUiam  Harding 
Mr.  Thomas  M.  Stanners 

Dated:  Decemlier  1, 1969. 
LMBynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
[FR  Doc.  89-28545  Filed  12-6-«0;  8:45  am] 

WLUNG  CODE  381(M)1-M 


Department  of  the  Air  Force 

Acceptance  of  Group  Application 
Under  Public  Law  95-202  and  DODD 
1000.20;  Civilian  Sailors  Wtio  Served 
on  Service  Ships  Under  Contract  to 
the  U.S.  Navy  in  World  War  II  During 
the  Period  July  1, 1944  Through 
December  31, 1945 

Under  the  provisions  of  section  401, 
Public  Law  95-202  and  DOD  Directive 
1000.20,  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  an  application  on  behalf  of 
the  group  known  as;  "Civilian  Sailors 
Who  Served  on  Service  Ships  Under 
Contract  to  the  U.S.  Navy  in  World  War 
II  During  the  Period  July  1. 1944  Through 
December  21, 1945."  Persons  with 
information  or  documentation  pertinent 
to  the  determination  of  whether  the 
service  of  this  group  is  to  be  considered 
equivalent  to  active  military  service  to 
the  Armed  Forces  of  the  United  States 
are  encouraged  to  submit  such 
information  or  documentation  within  60 
days  to  the  DOD  Civilian/Military 
Service  Review  Board.  Secretary  of  the 
Air  Force  (SAF/MRC),  Washington.  DC 
20330-1000.  Copies  of  documents  or 
other  materials  submitted  cannot  be 
returned.  For  further  information, 
contact  Lt  Col  Harris.  (202)  692-4747. 
Patsy  ].  Conner, 

Air  Farce  Federal  Register  Liaison  Officer. 
(FR  Doc.  8&-2857S  Filed  12-4-89;  8:45  am) 
WLUiMCOK  »ie-ai^ 


comment  period.  Based  on  those 
requests,  the  Army  has  decided  to 
extend  the  public  comment  period  until 
27  December  1980.  Written  comments 
should  be  forwarded  to:  Commander, 
Headquarters.  I  Corps  &  Fort  Lewis. 
Attention:  AFZH-DEQ  (Mr.  Stedman). 
Fort  Lewis.  Washington  98433-600a 
Lewis  D.  Walkei. 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (ILS€). 
[FR  Doc.  89-28588  Filed  12-6-89;  8:45  amj 

BILUNO  CODC  3710-(»-M 


Department  of  Army 

EnvironmsntalStatMMnt  on  Proposed 
Land  Acquisition  at  Yakima  Firing 
Canter,  WA;  Extension  of  PubUc 
Comment  Period 

AOENCV:  Department  of  the  Army,  DOD. 

SUMMARY:  The  U.S.  Army  pubUshed  a 
Draft  Supplemental  Environmental 
Impact  Statement  on  the  proposed  land 
acquisition  at  the  Yakima  Firing  Center 
in  Kittitas  County,  Washington.  The 
formal  public  comment  period  ended  on 
13  November  1980.  The  Army  has 
received  requests  to  extend  the  public 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Ranawabto  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Application  for 
Interim  Wah^er  and  Petition  for  Waiver 
of  Furnace  Test  Procedures  From 
Lennox  Industries  (F-018) 

aqcnCY:  Conservation  and  Renewable 
Energy  Office,  Department  of  Energy. 

summary:  Today's  notice  publishes  a 
letter  granting  an  Application  for  an 
Interim  Waiver  from  Lennox  Industries' 
(Lennox)  requesting  relief  from  the 
existing  Department  of  Energy  (DOE) 
test  procedures  for  furnaces  regarding 
(a)  blower  time  delay  and  (b)  the 
determination  of  the  off-cycle  draft 
factor  (Df)  for  Lennox's  G20  and  G20R 
series  atmospheric  furnaces. 

Today's  notice  also  publishes  a 
'Petition  for  Waiver"  from  Lennox.  The 
company's  Petition  for  Waiver  requests 
DOE  to  grant  rehef  from  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification  and  in  the 
determination  of  Df.  Lennox  seeks  to 
test  using  a  blower  delay  time  of  45 
seconds  instead  of  the  specified  1.5 
minute  delay  between  burner  on-time 
and  blower  on-time  and  determining  Df 
by  tracer  gas  test  measurements  instead 
of  the  specified  value  of  1.0  for 
atmospheric  burners.  DOE  is  soliciting 
comments,  data  and  information 
respecting  the  Petition  for  Waiver. 
DATES:  DOE  will  accept  comments,  data 
and  information  not  later  than  January 
8. 1990. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Ener»r,  Office  of  Conservation  and 
Renewable  Energy.  Case  No.  F-018.  Mail 
Stop  CE-132.  Forrestal  Building.  WOO 
Independence  Avenue  SW„ 
Washic^ton.  DC  20586, 
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rOR  FURTHER  INFORMATION  CONTACT: 

Carl  E.  Adams,  U.S.  Department  of 
Energy,  OfTice  of  Conservation  and 
Renewable  Energy,  Mail  station  CE- 
132,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-9127 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 
Mail  Station  GC-IZ  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Pub.  L  94-163,  89  Stat.  917, 
as  amended  by  the  National  Energy 
Conservation  PoHcy  Act  (NECPA),  Pub. 
L  95-619,  92  Stat.  3266,  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA),  Public  Law  100-12,  and 
the  National  Apphance  Energy 
Conservation  Amendments  of  1988 
(NAECA)  Public  Law  100-357,  which 
requires  DOE  to  prescribe  standardized 
test  procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces. 

The  intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CPk  Part 
430.  Subpart  B. 

DOE  has  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  28, 1980,  creating  the  waiver 
process.  45  ¥R  6410a  DOE  further 
amended  the  Department'*  appliance 
test  procedure  waiver  process  to  allow 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  interim  waiver 
from  test  procedure  requirements  to 
manufacturers.  51  FR  42823,  November 
26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  a  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  interim 


waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determined  that  it  would  be  desirable 
for  public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver. 

On  August  1, 1989.  Lennox  filed  an 
Application  for  Interim  Waiver 
regarding  (a)  blower  time  delay  and  (b) 
the  determination  of  Df.  The  first  part  of 
Lennox's  application  seeks  an  interim 
waiver  from  the  DOE  test  provisions 
that  require  a  1.5  minute  time  delay 
between  the  ignition  of  the  burner  and 
starting  of  the  circulating  air  blower. 
Instead.  Lennox  requests  the  allowance 
to  test  using  a  45  second  blower  time 
delay  when  testing  its  G20  and  G20R 
series  atmospheric  furnaces.  Lennox 
states  that  the  45  second  delay  is 
indicative  of  how  these  furnaces 
actually  operate.  Such  a  delay  results  in 
an  energy  savings  of  approximately  0.7 
percent  Since  current  I)OE  test 
procedures  do  not  address  this  variable 
blower  time  delay,  Lennox  asks  that  the 
interim  waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  the  Department  to  the 
Coleman  Company,  50  FR  2710,  January 
18, 1985,  the  Magic  Chef  Company,  50  FR 
41553,  October  11, 1985,  the  Rheem 
Manufacturing  Company,  53  FR  46574, 
Decen\ber  1, 1988,  and  the  Trane 
Company,  54  FR  19226.  May  4. 1989. 
Thus,  it  appears  likely  that  the  Petition 
for  Waiver  will  be  granted  for  blower 
time  delay. 

The  second  part  of  Lennox's 
application  seeks  an  interim  waiver 
from  the  DOE  test  procedure  that 
requires  the  use  of  a  1.0  value  for  Df  for 
an  atmospheric  furnace.  The  appUcation 
states  that  the  G20  and  G20R  series  of 
atmospheric  furnaces  will  incorporate 
an  electromechanical  burner  box 
damper  system  that  greatly  restricts  the 
flow  through  the  heat  exchanger  when 
the  damper  is  closed  during  the  off- 
cycle.  Lennox  claims  the  restriction  of 
the  damper  is  similar  to  the  restriction  of 
flow  caused  by  a  power  burner  during 
the  off-cycle.  Thus,  it  should  be  given  a 
similar  Df  value  as  allowed  for  power 
burners. 

Lennox  states  that  the  current  test 
method  does  not  give  credit  for  the 
energy  savings  due  to  the  reduced  flow 
and,  as  a  result,  provides  materially 
inaccurate  comparative  data.  To  be  able 
to  take  credit  for  the  energy  savings 
resulting  from  the  reduced  flow.  Lennox 
requests  a  waiver  firom  the  furnace  test 


procedure  to  allow  Df  to  be  determined 
by  tracer  gas  test  measurements  and  to 
use  the  calculations  set  forth  in  the  test 
procedures  for  power  burners.  When 
tested  using  the  tracer  gas  method  for 
determination  of  Df.  which  is  allowed  in 
the  test  procedure  for  power  burners, 
Lennox  claims  the  G20  furnace  indicates 
an  Annual  Fuel  Utihzation  Efficiency 
(AFUE)  which  averages  at  least  4.0 
percent  higher  than  is  indicated  when 
tested  under  the  current  method  of  test 
for  atmospheric  furnaces  using  the 
specified  value  of  1.0  for  Df. 

For  the  purpose  of  reducing  off-cycle 
losses,  there  should  be  no  difference 
between  restricting  the  air  flow  through 
the  heat  exchanger  by  stopping  the 
combustion  air  blower  in  a  power 
burner  and  restricting  the  air  flow  by 
some  sort  of  electromechanically 
operated  damper.  It  appears  likely  that 
the  Petition  for  Waiver  will  be  granted 
for  the  determination  of  Df. 

Because  Lennox's  Petition  for  Waiver 
requesting  relief  from  the  DOE  test 
procedures  concerning  blower  time 
delay  and  the  determination  of  Df 
appear  likely  to  be  granted,  the 
company's  Application  for  Interim 
Waiver  on  these  subjects  is  granted. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waivers"  in  its  entirety. 
The  petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information'respecting  the 
petition. 

In  addition,  pursuant  to  paragraph  (e) 
of  §  430.27  of  the  Code  of  Federal 
Regulations,  the  following  letter  granting 
the  Application  for  Interim  Waiver  was 
issued  to  Lennox  Industries. 

Issued  in  Washington.  DC,  November  30. 
1989. 

Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
November  30, 1989. 

Mr.  Hal  H.  Rhea, 

Vice  President  Research  and  Development, 

Lennox  Industries.  Inc..  P.O.  Box  877, 

Carrollton,  Texas  75006 
Dear  Mr.  Rhea:  This  is  in  response  to  your 
August  1, 1989,  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedures 
for  furnaces  when  testing  the  company'*  G20 
and  G20R  series  gas-fueled  forced-air 
atmospheric  furnaces  regarding  (a)  blower 
time  delay,  and  (b)  the  determination  of  off- 
cycle  draft  factor  (Df). 

Previous  waivers  for  timed  blower  delay 
control  have  been  granted  to  the  Coleman 
Company.  50  F.R.  2710,  January  18, 1985, 
Magic  Chef  Company.  50  FJL  41653,  October 
11. 1988,  Rheem  Manufacturing  Company,  63 
FJL  48574.  December  1. 1988.  and  the  Trane 
Company.  54  FJL  19228.  May  4, 1988.  It 


Federal  Register 


>4. 


•Hi  rsdq^  Pwat^r  7,  1S8S 


'f>527 


appears  likely  that  Lennox's  Petition  for 
Waiver  will  be  granted. 

For  the  purpose  of  reducing  the  off-cycle 
losses  calculated  by  using  Df,  there  should  be 
no  difference  between  restricting  the  air  flow 
through  the  heat  exchanger  by  stopping  the 
combustion  air  blower  in  a  power  burner  and 
restricting  the  air  flow  by  some  sort  of 
electro-mechanically  operated  damper.  It 
appears  likely  that  Lennox's  Petition  for 
Waiver  concerning  the  determination  of  the 
off-cycle  draft  factor,  Df.  will  be  granted. 

Thus,  Lennox's  Applicatioa  for  an  Interim 
Waiver  concerning  blower  time  delay  and  the 
determination  of  the  value  of  Df  is  granted  for 
the  reasons  stated  above. 

Lennox  shall  be  permitted  to  test  its  G20 
and  G20R  series  of  atmospheric  fumacas  on 
the  basis  of  the  test  procedures  specified  in 
10  CFR  Part  43a  with  the  modification  set 
forth  below. 

(i)  Section  9.3.1  of  ANSl/ASHRAE 
Standard  103-1982  is  deleted  and  replaced 
with  the  following  paragraph: 

Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the  required 
measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above,  at  0.5 
and  2.5  minutes  after  the  main  bumer(8] 
comes  oa  After  the  burner  start-up.  delay  the 
blower  start-up  by  1.5  minutes  (t-).  unless:  (1) 


The  furnace  employs  a  single  motor  to  drive 
the  power  burner  and  the  Indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together  (2)  the 
furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  l.S 
minutes,  in  which  case  the  fan  control  shall 
he  permitted  to  start  the  blower,  or  (3)  the 
delay  time  results  in  the  activatioo  of  a 
temperature  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t-),  using  a  stop 
watch.  Record  the  raeastired  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue  pipe 
with  ±0.01  inch  of  water  gauge  of  the 
manufacturer's  recommended  on-period 
draft 

(ii)  Section*  8.9.2  and  8.9.2.1  of  ANSI/ 
ASHRAE  Standard  10^1982  to  b«  deleted 
and  replaced  with  the  following: 

8.9.2    Optional  Method*  for  Determining 
Draft  Factors  Dp,  Df,  and  D*  for  System* 
equipped  with  Power  Burner*  or  Draft 
Inducers  or  Atmospheric  System*  with  an 
Electro-Mechanical  Device  that  Restrict*  the 
Flow  Through  the  Heat  Exchanger  in  the  Off- 
Cycle.  Draft  Factor*  Dp,  Df.  and  Da  are  to  be 
determined  a*  described  in  9.4.  The  tracer  gas 


chosen  for  this  task  should  have  a  denaity 
which  i*  le**  than  or  approximately  equal  to 
the  density  of  air.  Use  a  gas  t)i«(  is  of  ■ 
different  diemical  species  or  different  ^ 

concentration  from  the  flue  gas  to  be 
measured  and  unreactive  with  the 
environment  to  l>e  encountered. 

8.9X1    On  power  burner  or  induced  draft 
systems  not  employing  automatic  stack 
damper*  or  ay*tefna  with  a  *tack  damper  and 
a  draft  diverter  or  draft  hood  or  atmospheric 
■y*tem*  with  an  electro-mechanical  device 
that  restricts  the  Row  through  the  beat 
exchanger  in  the  off-cyd*.  determine  Df  (the 
ratio  of  ga*  mass  flow  rate  through  the  Bue 
during  the  off-cycle  to  the  ge*  raa**  flow  rat* 
through  the  flue  diuiag  the  on-cyde  at 
identical  temperatures)  during  the  cooWown 
test  deacritied  in  9.Z 

(iii)  The  title  of  Section  9l4  of  ANSI/ 
ASHRAE  Standard  103-1982  to  be  deleted 
and  replaced  with  the  following  title: 

9.4    Optional  Test  Procedures  for 
Determining  Draft  Factors  for  Dp,  Df,  and  D* 
for  Systems  Equipped  with  Power  Burners  or 
Induced  Draft  Fans  or  for  Atmospheric 
System*  with  an  Electro-Mechanical  Devic* 
that  RestricU  the  Flow  Through  the  Heat 
Exchanger  in  the  Off-Cycle. 

(iv)  Table*  6  and  7  of  ANSl/ASHRAB 
Standard  103-1982  to  be  deleted  and  replaced 
with  the  following  tabler 


TABtE  6.— Indoor  Draft  Factors,  Factors  Describing  Air  Fuaw  FIate  for  Gas  and  OiL-FtRED  Noh-Conoensinq  Furnaces 

OR  Boilers  Utiuzinq  Indoor  Ajr  for  Combustion  and  Draft  Control 


Type  of  burner 

Units  wittxMJt  a  stm:k  damper  but  «Mt 

Baromalrtc  draft  control 

System  Na 

draft  hood  oi  draft  diverter 

System  Na 

S/F 

Df 

11 

s/r 

Df 

Ds 

D* 

Atmospheric  1. 
Power*  2*  +  ...., 

^4 
2.4 

1.0 
0.4 

1.0 
1.0 

3 

4 

t.4 

1.4 

1.0 

a4 

1.0 
0.85 

Units  Witti  a  Stack  Damper  and 


Draft  hood  or  draft  divefler 

Barometric  draft  cootro* 

System  No. 

S/F 

Df 

D* 

System  No. 

S/F 

Df 

OS 

5 

2.4 
2.4 

1.0 
0.4 

Do                      .           

7 
8 

1.4 
1.4 

1.0 
0.4 

Do 

a 

Do             ,: , 

(DoMO,-) 
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a4-^(0■4)  (Do))(Do-l/(S/F). 
Do{l-l/(S/F)) 


ifDo>l/(S/F) 


*D8=Df=0.4 
S/F-1 

'See  11.4  second  paragraph  for  direct 
exhaust  units  employing  forced  or  induced 
draft,  or  power  burners  that  utilize  Indoor  air 
and  have  no  draft  control  device. 

*A  power  burner  may  incorporate  a  device 
on  its  air  inlet  which  opens  when  the 
applicance  is  in  operation  and  closes  the  air 
inlet  when  the  appliance  is  in  the  standby 
condition. 

+ An  atmospheric  furnace  with  an  electro- 
mechanical device  that  restricts  the  flow 
through  the  heat  exchanger  in  the  off-cycle 
may  be  tested  as  a  system  2  with  Df=1.0  or 
as  determined  by  the  optional  test  procedure 
described  in  section  9.4. 

Table  7.— Indoor  Draft  Factors,  Out- 
door Draft  Factors,  Factors  De- 
scribing Air  Flow  Rate  for  Gas  or 
Oil-Fired  Furnaces/Boilers  Intend- 
ed FOR  Installation  Ot/r-OF-DooRS; 
in  Unheated  Spaces  (Such  as  an 
Attic  or  Crawl  Space);  or  Intended 
FOR  Indoor  Installation  but 
Equipped  With  a  Direct  Vent  Sys- 
tem AND  All  Condensing  Furnaces 
OR  Boilers 


Typeof 
Burner 

Units  wittiout  a  stack  or 
flue  damper 

System  No. 

Df 

Atmospher- 
ic. 
Power* 

10+ 

1.00... 
0.40 

Units  with  a  flue  damper 

Type  of 
draft 

S/F 

System  No. 
1 1 

Df 

Do 

0.4  X  Do 

None — 

Barometric 

Damper. 
Draft 

Dtverter. 

t 

12 

1.4 
24 

'Also  includes  forced  artd  Muced  draft  equip- 
rr.eot 

+Ar4  atmospfteric  furnace  wrtti  an  eiectro-meclwv 
ical  device  that  restricts  trie  flow  tttrougfi  the  heat 
exchanger  in  the  oti-cycle  may  be  tested  as  • 
system  10  with  Df  =  l.O  or  as  determined  tjy  the 
optional  test  procedure  described  in  section  9.4. 

This  interim  waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
interim  waiver  may  be  revoked  or  modifled 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  interim  waiver  shall  remain  in  eH^ect 
until  the  Department  of  Energy  issues  a 
determination  on  Lennox's  Petition  for 
Waiver. 


Sincerely, 
].  Michael  Davis.  P£. 
Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
August  1, 1989. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy,  United  States 
Department  of  Energy 
1000  Independence  Avenue  SW., 
Washington.  DC  20585 

Dear  Sir  This  is  a  petition  for  waiver 
submitted  pursuant  to  Title  10  CFR  Part 
430.27.  Waiver  is  requested  from  the  uniform 
test  method  for  measuring  energy 
constmiption  of  furnaces.  In  the  interest  of 
saving  energy,  Leimox  Indiutries  Inc.  has 
developed  a  series  of  atmopspheric  020  and 
G20R  furnaces  which  will  utilize  a  45  second 
fixed  time  delay  blower  relay.  Waiver  it 
requested  from  the  1.5  minute  time  delay 
requirement  between  the  burner  ignition  and 
indoor  blower  activation  in  the  heat-up 
portion  of  the  test  as  outlined  in  Appendix  N 
to  Subpart  B  of  Part  430  (Section  9.3.1  of 
ANSI/ASHRAE 103-82).  We  have  found  that 
under  the  current  method  of  test  the  flue  gas 
temperature  as  measured  in  the  stack  reaches 
a  value  which  is  higher  than  will  be  seen  in 
actual  operation  resulting  in  inaccurate 
comparative  data.  Our  test  data  indicates 
that  an  energy  savings  of  approximately  0.7% 
on  the  AFUE  is  achievable  with  this 
reduction  in  blower  delay.  Previous  waivers 
for  this  type  of  timed  blower  delay  control 
have  been  granted  to  the  Coleman  Company 
(50  FR  2710,  January  18, 1985),  Magic  Chef 
Company  (50  FR  41533,  October  11. 1985),  and 
Rheem  Manufacturing  Company  (53  FR  48574, 
December  1, 1988). 

We  are  requesting  that  Lennox  Industries 
Inc.  be  permitted  to  test  its  C20  series  and 
G20R  series  of  furnaces  on  the  basis  of  the 
test  procedures  specified  in  10  CFR  part  430 
with  the  following  modification: 

Section  9.3.1  of  ANSI/ASHRAE  Standard 
103-82  to  be  deleted  and  replaced  with  the 
following  paragraph: 

Gas — and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
foUowiiig  the  cool-down  test  and  the  required 
measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above,  at  0.5 
and  2.5  minutes  after  the  main  bumer(8) 
comes  on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t— ),  unless: 
(1)  The  ftimace  employs  a  single  motor  to 
drive  the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together,  (2)  the 
furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control  shall 
be  permitted  to  start  the  blower,  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 


■tart  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t-),  using  a 
■top  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  in.  of  water  gauge  of  the 
manufacturer's  recommended  on-period 
draft 

The  020  and  O20R  series  of  atmospheric 
furnaces  will  also  incorporate  an  electro- 
mechanical burner  box  damper  system  that 
greatly  restricts  the  flow  through  the  heat 
exchanger  when  the  damper  is  closed  during 
the  off-cycle.  This  is  similar  to  the  restriction 
of  flow  caused  by  a  power  burner  during  the 
off-cycle.  Because  the  damper  is  electro- 
mechanically  operated,  opening  and  closing 
times  are  of  the  same  order  as  times  required 
to  bring  a  combustion  air  blower  up  to  speed/ 
prove  air  flow  (10  sec)  and  for  the  blower 
impeller  to  slow  down  after  power  is 
removed  (3  sec).  The  current  test  method 
does  not  give  Leimox  credit  for  the  energy 
savings  due  to  the  reduced  flow  and  as  a 
result  provides  materially  inaccurate 
comparative  data.  To  be  able  to  take  credit 
for  the  energy  savings  resulting  from  the 
reduced  flow,  Lennox  Industries  Inc.  requests 
a  waiver  from  the  furnace  test  procedure  as 
described  in  Appendix  N  to  Subpart  B  of  Part 
430  to  allow  the  off-cycle  draft  factor  Df  to  be 
determined  by  tracer  gas  test  measurements 
and  calculations  similar  to  a  method  that  can 
be  employed  on  power  burners.  Under  the 
current  test  procedure  as  specified  in 
Appendix  N  to  Subpart  B  of  Pari  430  (Section 
8.9.1  and  Draft  Factor  Tables  6  and  7  of 
ANSI/ASHRAE  103-82)  the  draft  factor  Df  is 
set  to  a  default  value  of  1.00  for  an 
atmospheric  furnace.  When  tested  by  tracer 
gas  measurement  as  is  specified  for  power 
burners  In  SecUon  9.4  of  ANSI/ASHRAE  VO- 
82.  the  draft  factor  Df  was  found  to  be  in  the 
range  of  .20  to  .30  resulting  in  a  greatly 
reduced  energy  loss.  Leimox  requests  that  the 
draft  factor  Df  be  calculated  as  for  a  power 
burner  as  is  specified  in  ANSI/ASHRAE  103- 
1982.  In  this  way,  the  actual  flow  during  the 
off  cycle  and  the  resultant  energy  loss  would 
be  determined  by  test  measurement  rather 
than  by  the  assumed  draft  factor  specified  in 
the  procedure. 

When  tested  using  the  tracer  gas  method 
for  determination  of  draft  factor  Df  as 
described  above,  the  C20  furnace  indicates 
an  Annual  Fuel  Utilization  Efficiency  (AFUE) 
which  averages  at  least  4.0%  higher  than  is 
indicated  when  tested  under  the  current 
method  of  test  for  atmospheric  furnaces  using 
the  default  value  of  1.00  for  Df.  We  feel  that 
the  homeowner  should  be  allowed  to  take 
advantage  of  the  energy  savings  which  this 
efficiency  increase  represents. 

We  are  requesting  that  Lennox  Industrie* 
Inc.  be  permitted  to  test  its  G20  series  and 
O20R  series  of  furnaces  on  the  basis  of  the 
test  procedures  specified  in  10  CFR  part  430 
with  the  following  modifications: 
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(1)  Sections  8.9.2  and  8.9.2.1  of  ANSI/ 
ASHRAE  Standard  103-1982  to  be  deleted 
and  replaced  with  the  following: 

8.9.2    Optional  Methods  for  Determining 
Draft  Factors  Dp,  Df,  and  Ds  for  systems 
equipped  with  Power  Burners  or  Draft 
Inducers  or  Atmospheric  Systems  with  an 
Electro-Mechanical  Device  that  Restricts  the 
Flow  Through  the  Heat  Exchanger  in  the  Off- 
Cycle.  The  tracer  gas  chosen  for  this  task 
should  have  a  density  which  is  less  than  or 
approximately  equal  to  the  density  of  air.  Use 
a  gas  that  is  of  a  different  chemical  species  or 
different  concentration  from  the  flue  gas  to  be 
measured  and  unreactive  with  the 
environment  to  be  encountered. 


8.9.2.1    On  power  burner  or  induced  draft 
systems  not  employing  automatic  stack 
dampers  or  systems  with  a  stack  damper  and 
a  draft  diverter  or  draft  hood  or  atmospheric 
systems  with  an  electro-mechanical  device 
that  restricts  the  flow  through  the  heat 
exchanger  in  the  off-cycle  determine  Df  (the 
ratio  of  gas  mass  flow  rate  through  the  flue 
during  the  on<ycle  at  identical  temperatures) 
during  the  cool-down  test  described  in  9.2. 

(2)  The  following  section  to  be  added  to 
ANSI/ASHRAE  Standard  lOJ-1982: 

8.9.2.3    Optional  Methods  for  determining 
Draft  Factors  Dp,  Df,  and  Ds  on  atmospheric 
systems  *vith  an  electro-mechanical  device 
that  restricts  the  flow  through  the  heat 


exchanger  in  the  off-cycle.  Draft  factors  to  be 
determined  as  is  described  in  9.4. 

(3)  The  title  of  Section  9.4  of  ANSI/ 
ASHRAE  Standard  loa-1982  to  be  deleted 
and  replaced  with  the  following  paragraph: 

9.4  Optional  Test  Procedures  for 
Determining  Draft  Factors  for  Dp.  Df,  and  Ds 
for  Systems  Equipped  with  Power  Burners  of 
Induced  Draft  Fans  or  for  Atmospheric 
Systems  with  an  Electro-Mechanical  Devica 
that  Restricts  the  Flow  Through  the  Heet 
Exchanger  in  the  Off-Cycle. 

4)  Tables  6  and  7  of  ANSI/ASHRAE 
Standard  103-1982  to  be  deleted  and  replaced 
with  the  following  tables: 


Table  6.— Indoor  Draft  Factors,  Factors  Describing  Air  Flow  Rate  for  Gas  and  Oil-Fired  Non-Condensing  Furnaces 

OR  Boilers  Utiuzing  Indoor  Air  for  Coi^bustion  and  Draft  Control 


Typeof  tximer 

Units  wfthout  ■  stack  damper  but  with 
draft  hood  or  draft  drverter 

System  No. 

System  No. 

S/F 

Df 

S/F 

a 

Dt 

Ds 

Atnxjspheric  1.._. 
Power*  2*  + „ 



2.4 
2.4 

1.0 
0.4 

1.0 
1.0 

3 

4 

1.4 
1.4 

1i) 

0.4 

i.o 

OSS 

Units  with  a  stack  damper  mi 


Draft  hood  «  draft  dnrarter 

Barometric  draft  control 

System  No. 

S/F 

Df 

Ds 

System  No. 

S/F 

Df 

Ds 

5 

^4 

^4 

1.0 
0.4 

Do 

7 
6 

1.4 
1.4 

1.0 
0.4 

Do 

6 

no       ,        .         ,  

(DoHDp') 

where 

0.4,  if  Do  <  1/(S/F) 


Dp'=0.4-t-(0.8S-(0.4)(Do))(Do-l/(S/F)). 
Do91-l/(S/F)) 


if  Do  >  1/(S/F) 


*Ds  =  Df=-a4 

S/F=l 

'See  11.4  second  paragraph  for  direct 
exhause  units  employing  forced  or  induced 
draff,  or  power  burners  that  utihze  indoor  air 
and  have  no  draff  control  device. 

*A  power  burner  may  incorporate  a  device 
on  its  air  inlet  which  opens  when  the 
appliance  is  in  operation  and  closes  the  air 
inlet  when  the  appliance  is  in  the  standby 
condition. 

-f- An  atmospheric  furnace  with  an  electro- 
mechanical device  that  restricts  the  flow 
through  the  heat  exchanger  in  the  off-cycle 
may  be  tested  as  a  system  2  with  Df=1.0  or 
as  determined  by  optional  test  procedure. 


Table  7.— Outdoor  Draft  Factors, 
Factors  Describing  Air  Flow  Rate 
FOR  Gas  or  Oil-Fired  Furnaces/ 
Boilers  Intended  for  Installation 
Out-of-Doors;  in  Unheated  Spaces 
(Such  as  an  Attic  or  Crawl  Space); 
or  intended  for  indoor  installa- 
TION BUT  Equipped  With  a  Direct 
Vent  System  and  All  Condensing 
Furnaces  or  Boilers 


Typeof 

Units  witfxxjt  a  stack  or 
flue  damper 

txjrrter 

System  No. 

Df 

Atmospher- 
ic. 
Power* 

9 

10-K 

1.00 

0.40 

Units  with  a  flue  damper 

Typeof 
draft 

S/F 

System  No. 
11     ... 

Df 

None 

1 

Do 

Barometric 
Damper. 

1.4 

Table  7.— Outdoor  Draft  Factors, 
Factors  Describing  Air  Flow  Rate 
for  Gas  or  Oil-Fired  Furnaces/ 
Boilers  Intended  for  Installation 
OuT-OF-DooRS;  IN  Unheated  Spaces 
(Such  as  an  Attic  or  Crawl  Space); 
OR  Intended  for  Indoor  Installa- 
tion BUT  Equipped  With  a  Direct 
Vent  System  and  All  Condensing 
Furnaces  or  Boilers— Continued 


Typeof 

Unrts  without  a  stack  or 
flue  damper 

(turner 

System  No. 

Df 

12 

0.40  X  Do 

Draft 
Diverter. 

2.4 

'Also  includes  forced  and  induced  draft  equip- 
ment. 

-(-An  atmospheric  furnace  with  an  eJectro-mechan- 
ical  device  that  restricts  the  fk>w  through  the  heat 
exchanger  in  tfie  otf-cyde  may  t>e  tested  as  a 
system  10  with  Of  =  1.0  or  as  determined  t>y  optional 
test  procedure. 


5/1'in 
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At  the  initial  meeting  of  ASHRAE  SPC 109- 
1988  on  )une  28, 1969.  it  was  recommended 
that  the  103  standard  be  revised  to  allow 
tracer  gas  to  be  used  on  atmosphere  furnaces 
as  an  optional  method  for  determining  draft 
factors.  There  were  no  objections,  and  a  sub- 
committee is  being  formed  to  review  the 
recommendation.  We  suggest  that  the  SPC 
103-1988  committee  accept  our  proposed 
revisions  and  propose  that  DOE  adopt  the 
revised  standard  as  the  basis  for  the  DOE 
test  procedure. 

Siocerely.  Lennox  Industries  Inc. 
Hal  H.  Rhea. 

Vice  President,  Research  and  Development 
[FR  Doc  89-28612  Filed  12-4-80;  8:45  am] 

MUJNQ  COOe  •450-41-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP89-161-004] 

ANR  Pipeline  Co^  Proposed  Changes 
in  Gas  Tariff  Pursuant  to  Amendment 
To  IMotion  To  Place  Tariff  Sheets  Into 
Effect  on  November  1, 1989 

November  3a  1989. 

Take  notice  that  on  November  22, 
1989.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  certain  revised  tariff 
sheets  to  be  effective  November  1, 1989. 
Such  tariff  sheets  replace  certain  of  the 
tariff  sheets  which  were  filed  by  ANR 
on  October  31. 1989  with  its  "Motion  to 
Place  Substitute  Tariff  Sheets  hito  Effect 
on  November  1, 1989".  and  adds  other 
tari^  sheets. 

ANR  states  that  this  filing  was  made 
necessary  by,  and  is  in  compliance  with, 
the  Commission's  Order  of  October  31. 
1989  herein  (Order  Granting  In  Part  and 
Denying  In  Part  Rehearing  and  Granting 
Clarification),  which  Order  made  it    . 
necessary  to  amend  the  tariff  sheets 
filed  with  ANR's  October  31. 1989 
Motion,  so  as  to  change  certain  aspects 
of  ANR's  design  of  rales,  with  resultant 
change  of  rate  levels,  and  of  ANR's  tariff 
terms. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  protests  should 
be  filed  on  or  before  December  7, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Persons  that  are 


already  parties  to  this  proceeding  need 

not  file  a  motion  to  intervene  in  this 

matter.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  0.  Casbell. 

Secretary. 

[FR  Doc.  89-28602  Filed  12-6-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-62084:  FRL-368S-4] 

Availability  of  Applications  for  the 
1990  Award  Cycle  of  the  Asbestos 
School  Hazard  Abatement  Act 

AOOICy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  announcing  the 
availability  of  applications  for  the  1990 
award  cycle  of  the  Asbestos  School 
Hazard  Abatement  Act  (ASHAA)  of 
1984  program.  The  program  was 
established  to  offer  financial  assistance 
to  financially  needy  schools  so  that  they 
may  abate  asbestos  materials  which 
pose  a  serious  health  hazard  to  building 
occupants.  Assistance  is  offered  in  the 
form  of  loans  and/or  grants  and  is 
available  for  pubUc  and  non-profit 
private  elementary  and  secondary 
schools. 

DATES:  All  complete  applications  must 
be  submitted  by  Local  Education 
Agencies  (LEAs)  to  State  ASHAA 
Designees  by  January  22, 1990,  and  by 
the  States  to  EPA  by  February  2, 1990,  to 
be  considered  for  FY  90  funding  awards. 

ADDRESS:  For  obtaining  an  application 
package  written  request  should  be  sent 
to:  EPA  ASHAA  Coordination  Center,  c/ 
0  ATUS  Federal  Services.  Inc..  6011 
Executive  Blvd.,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
7S9),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm 
E-545,  401  M  St..  SW..  Washington.  DC 
20460.  Toll  free:  800-835-6700.  TDD: 
(202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  1984. 

Congress  enacted  the  Asbestos  School 
Hazard  Abatement  Act  (ASHAA)  to 
offer  financial  assistance  to  financially 
needy  schools  so  that  they  may  abate 
asbestos  materials  which  pose  a  serious 
health  hazard  to  building  occupants. 
Assistance  is  offered  in  the  form  of 


loans  and/or  grants  and  is  available  for 
public  and  non-profit  private  elementary 
and  secondary  schools.  Since  1985,  over 
$201  miUion  has  been  offered  to  Local 
Education  Agencies  (LEAs)  for  2,194 
abatement  projects. 

In  November.  Congress  appropriated 
$50  million  for  the  1990  asbestos  in 
schools  program.  Congress  intended  that 
Federal  funds  under  the  ASHAA  loan 
and  grant  program  be  directed  to  school 
districts  which  have  both  the  most 
serious  asbestos  hazards  and  the 
greatest  financial  need.  To  apply  for 
these  funds  a  school  district  must  submit 
a  1990  ASHAA  application  in 
accordance  with  the  following  schedule: 
(1)  LEAs  must  submit  applications  to 
State  ASHAA  Designees  by  January  22, 
1990.  and  (2)  States  must  submit 
applications  to  EPA  by  February  2. 1990. 

An  application  package  for  the  1990 
award  cycle  may  be  obtained  through 
the  ASHAA  Coordination  Center  by 
calling  the  toll  free  line:  1-800-462-6706 
or  by  making  a  written  request  to  the 
EPA  ASHAA  Coordination  Center  at  the 
address  listed  under  the  ADDRESS  unit. 
The  package  includes  a  policy  statement 
explaining  the  selection  process,  an 
application  containing  detailed 
instructions  for  applying  for  fimds.  and 
the  addresses  of  the  State  ASHAA 
Designees  to  whom  LEAs  should  submit 
their  applications.  Applications  will  be 
made  available  after  December  6. 1989. 
EPA  will  announce  1990  award 
recipients  before  the  end  of  May  1990. 

Dated:  December  1, 1989. 
Charles  L  Elkins, 

Director,  Office  of  Toxic  Substances. 

[FR  Doc.  89-28611:  Filed  12-6-89;  8:45  am] 

BILUNG  CODC  SSS0-50-O0S51. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  29, 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501-3520). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 


NW.,  Suite  140,  Washington.  DC  20037. 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Eyvette  Flynn.  Office  of  Management 
and  Budget,  Room  3235  NEOB, 
Washington.  DC  20503,  (202)  395-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Jerry  Cowden. 
Federal  Commimications  Commission, 
(202)  632-7513. 

OMB  Number  3060-0299. 

Title:  Section  94.51.  Time  to  Construct 
(Private  Microwave). 

Action:  Extension. 

Respondents:  State  or  local 
governments,  businesses  (including 
small  businesses),  and  non-profit 
institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  50 
responses;  17  hours  total  annual  burden: 
20  minutes  average  burden  per 
respondent. 

Needs  and  Uses:  Rule  requires  those 
licensees  who  are  unable  to  construct 
their  private  microwave  stations  within 
12  months  to  request  an  extension  of 
time  to  construct  their  facilities.  This 
information  is  used  by  Commission 


personnel  to  determine  whether  to  grant 
an  extension  of  time  to  construct. 

OMB  Number  3060-0280. 

Title:  Section  90.633  (f)  &  (g). 
Conventional  systems  loading 
requirements  (wide  area  systems). 

Action:  Extension. 

Respondents:  State  or  local 
governments,  businesses,  and  non-profit 
institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  15 
responses:  15  hours  total  annual  burden; 
1  hour  average  burden  per  response. 

Needs  and  Uses:  This  rule  provides 
for  the  authorization  of  wide  area  or 
ribbon  private  radio  communication 
systems  upon  an  appropriate  showing  of 
need. 

Federal  Communications  Commission. 
Donna  R.  Seaicy. 
Secretary. 
[FR  Doc.  89-28531  Filed  12-&-«9;  8:45  amj 

BtLUNQ  cooc  (712-01-11 


Reply  Comments  on  AM  Improvement 
Hearing 

Reply  comments  in  the  matter  of  AM 
Improvement  must  be  filed  with  the 


Secretary  of  the  Federal 
Communications  Commission  before  the 
close  of  business  on  Monday.  December 
18. 1989.  These  reply  comments  may  be 
filed  either  in  MM  Docket  No.  87-267  or 
in  one  of  the  pending  AM  dockets  to 
which  they  relate. 

The  Commission  may  direct  written 
questions  to  specific  panelists  who 
appeared  at  the  November  16. 1989.  en 
banc  hearing.  Copies  of  the  questions 
and  replies  will  be  made  a  part  of  the 
record  in  MM  Docket  No.  87-267. 

For  further  information  on  this  matter 
please  contact  WiUiam  Hassinger  at 
(202)  632-6460. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  89-28532  Filed  12-6-89:  8:45  am] 

BIUJNO  CODE  (Tli-OI-M 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant 


A.  Suntiell  Bfoadcastefs 

B.  Souttiem  Calrtorma  Broadcasting  Company „_. 

C.  San  Clemente  Broadcasting  Corp — 

D.  Stephanie  Rodnguez  Vallejos ™_ 

E.  On  The  Beach  Broadcasting 

F.  James  Harden  and  Claudia  Harden,  A  Partr>erstitp .. 

G.  Portola  Broadcasting  Corporation 

H.  Pamela  MoCJatchey 

I.  Michael  J.  Miller  d/b/a  San  Clemente  FM  Services.. 


City/State 


San  Clemente,  CA.. 

Do 

Do 

Do 

™...Do 

— Do 

Do 

Do 

Do 


File  No. 


BPH-850712G4... 
BPH-850712NV... 

BPH-850712SI 

BPH-850712SM.. 
BPH-850712UP... 

BPH-e50712V1 

BPH-850712VJ.. 


BPH-850711NT  (Previously  dismissed) . 
BPH-e50712SH  (Previously  dismissed). 


MM  Docket 
No. 


89-503 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


IMI 


Issue  heading 

Applicant(s) 

1.  (See  Appendix) 

2.  Site  Availability 

3.  Environmental 

4.  Comparative 

5  Ultimate 

B.CD.E.F.G, 

A 

B,C,E.F.G. 

A,B.C.D,E,F.G 

A,B.C.D,E,F,G 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant(s)  to  which  iP 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  "The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services. 
Inc..  2100  M  Street  NW..  Washington. 

DC  20037  (Telephone  No.  (202)  857- 
3800). 

W.  Jan  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 


Appendix 

Additional  Issue  Paragraph 

1.  To  determine  whether  the  proposals  of  B 
(Southern),  C  (SCBC),  D  (Vallejos),  E  (Beach), 
F  (Harden)  and  G  (Portola)  are  consistent 
with  the  minimum  separation  requirements  of 
Section  73.207  of  the  Commission's  Rules  and. 
if  not,  whether  circumstances  exist  which 
warrant  waiver  of  the  appropriate  rule 
section. 
[FR  Doc.  89-28621  Filed  12-6-89:  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

FEMA  Advisory  Board  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
announcement  is  made  of  the  following 
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F'EMA  Advisory  Board  meeting: 

Name:  Federal  Emergency 
Management  Agency  Advisory  Board 
meeting: 

Date  of  Meeting:  December  20. 1989. 

Time:  9  a  jn.-4  p.m. 

Place:  Federal  Emergency 
Management  Agency,  Emergency 
Information  and  Coordination  Center, 
500  C  Street  SW..  Washington.  DC 
20472. 

Purpose:  FEMA  executives  will 
provide  reports  on  the  Agency's  budget, 
personnel  and  programs.  The  status  of  a 
review  of  Civil  Defense  Programs  will 
be  provided  and  discussed.  Program 
development  concepts  for  the  protection 
of  national  infrastructure  assets  will  be 
discussed.  Sessions  on  the  future  work 
agendas  for  the  Board  and  the  Board 
Panels  will  be  conducted.  Discussions 
will  include  classified  information.  The 
Director  has  determined  that  the  Board 
meeting  should  be  closed  to  the  public  in 
accordance  with  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  No.  92-463,  as  amended  (5  U.S.C 
App.  n  (1982]],  because  discussions  will 
involve  information  that  is  specifically 
authorized  to  be  kept  "Secret"  in  the 
interest  of  national  defense  and  is 
properly  classified  pursuant  to  the 
Executive  Order. 
Robert  H.  Morris. 
Acting  Director 
[FR  Doc.  89-28603  Filed  12-6-89:  8:45  am] 

BILUNO  COOE  (Tia-OI-M 


FEDERAL  MARITIME  COMMISSION 

City  of  Los  Angeles  Terminal 
Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  \  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 


Agreement  Noj  224-208255-002 

Title:  City  of  Los  Angeles  Terminal 
Agreement. 

Parties:  City  of  Lbs  Angeles. 
California  Stevedore  &  Ballast 
Company. 

Filing  Party:  Mr.  Raymond  P.  Bender, 
Assistant  City  Attorney,  P.O.  Box  151, 
San  Pedro.  CA  90733-0101. 

Synopsis:  TTie  Agreement  reduces  the 
assigned  premises  from  22.8  acres  to 
21.52  acres  and  reduces  the  monthly 
minimum  guarantee  from  $121,600  to 
$114,773.  The  Agreement  also  provides 
that  the  monthly  revenue  sharing  of 
wharfage,  dockage,  storage  and 
demurrage  shall  be  on  a  50/50  from 
$1.00  until  Port  has  received  $143,467, 
then  on  a  75/25  basis  thereafter  (Port 
receives  25%). 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  1, 1989. 

Joseph  C  Poling. 

Secretary. 

(FR  Doc.  89-28525  Filed  12-6-89;  8:45  am] 

MLUNQ  COOE  6730-01-«i 

Port  of  Oakland  Terminal  Agreements 
RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Re^ster  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  SS  560.7  and/or  572.603  of 
title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-001953-007 

Title:  Port  of  Oakland  Terminal 
Agreement. 


Parties:  Port  of  Oakland  (Port), 
Matson  Terminal,  Inc.  (Matson). 

Filing  Party:  Mr.  John  E.  Nolan, 
Assistant  Port  Attorney,  66  Jack  London 
Square,  Oakland,  CA  94607. 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  adjust  Matson's  rent 
for  certain  leased  marine  terminal 
facilities  in  the  Port's  7th  Street 
Terminal  Area,  pursuant  to  provisions 
set  forth  in  the  basic  agreement.  Matson 
will  pay  the  Port  $131,857.00  a  month  for 
the  period  covered  by  the  Agreement. 

Agreement  No.:  224-001953A-002 

Title:  Port  of  Oakland  Terminal 
Agreement. 

Parties:  Port  of  Oakland  (Port), 
Matson  Terminal,  Inc.  (Matson). 

Filing  Party:  Mr.  John  E.  Nolan, 
Assistant  Port  Attorney.  66  Jack  London 
Square,  Oakland,  CA  94607. 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  adjust  Matson's  rent 
for  certain  freight  station  facilities  in  the 
Port's  7th  Street  Terminal  Area, 
pursuant  to  provisions  set  forth  in  the 
basic  agreement.  Matson  will  pay  the 
Port  $22,101.00  a  month  for  the  period 
covered  by  the  Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  1, 1969. 
Joseph  C.  Polking, 
Secretary. 

(FR  Doc.  89-28553  Filed  12-6-89;  8:45  am] 
BILUNO  CODE  673IM>1-M 

West  Coast/Middle  East  and  West 
Asia  Rate  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  conunents  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
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Agreement  No.:  202-010748-4)08 

Title:  West  Coast/Middle  East  and 
West  Asia  Rate  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Dampskibsselskabet  AF 1912 
Aktieselskab.  Aktieselskabet 
Dampskibsselskabet  Svendborg. 

Synopsis:  The  proposed  amendment 
would  delete  India,  Pakistan. 
Bangladesh,  Sri  Lanka  and  Burma  from 
the  scope  of  the  Agreement.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  1, 1989. 
Joseph  C  Polking. 
Secretary. 
[FR  Doc.  89-28524  Filed  12-6-89;  6:45  am] 

BILUNO  COOE  t730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  Na89M-0491] 

Sterling  Drug  inc.;  Premarket  Approval 
of  Original  Biobrane*  (Blue  Label) 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY!  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Sterling 
Drug  Inc.,  New  York,  NY,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  the  Original 
BioBrane*  (Blue  Label).  After  reviewing 
the  recommendation  of  the  General  and 
Plastic  Surgery  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  October  20, 1989,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  8, 1990. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  {TiFA-305),  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Palmer,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850.  301- 
427-1090. 

SUPPLEMENTARY  INFORMATION:  On  May 
2, 1988,  Steriing  Drug  Inc.,  New  York.  NY 
10016,  submitted  to  CDRH  an 
application  for  premarket  approval  of 


Original  BioBrane*.  a  biosynthetic 
wound  dressing.  The  device  is  indicated 
for  use  as  a  temporary  coverage  of 
clean,  excised,  hill-thickness  bum 
wounds,  and  is  intended  to  remain 
adherent  until  autografting  is  clinically 
appropriate. 

On  June  24, 1988,  the  General  and 
Plastic  Surgery  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  October  20, 1989,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foiuid  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Kenneth  A.  Pahner 
(HFZ-410),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  Act)  (21 
U.S.C.  360e(d)(3])  authorizes  any 
interested  person  to  petition,  imder 
section  515(g)  of  the  Act  (21  U.S.C. 
360e(g]),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 

in  the  form  of  a  petition  for  

reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)].  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  smd  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  a  1990,  file  with  the 
Dockets  Management  Branch  (address 
above)  tv^'o  copies  of  each  petition  and 
supporting  data  and  information. 


identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h)  (21  U.S.C.  360e(d).  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10]  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  November  29, 1989. 
Walter  E.  Gundaker, 

Acting  Deputy  Director,  Center  for  Devices 
and  Radiological  Health. 
[FR  Doc.  89-28573  Filed  12-6-89;  8:45  am] 

BILUNO  CODE  416O-01-M 


[FDA  225-90-84001 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration,  Department  of  Healtti 
and  Human  Services,  and  the 
Agricultural  and  Livestock  Service, 
Ministry  of  Agriculture  of  the  Republic 
of  Chile 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA. 
Department  of  Health  and  Human 
Services,  and  the  Agricultural  and 
Livestock  Service.  Ministry  of 
Agriculture  of  the  Republic  of  Chile. 
This  MOU  affirms  the  parties' 
cooperation  in  establishing  and 
implementing  emergency  procedures  to 
ensure  that  fresh  fruit  exported  from 
Chile  to  the  United  States  is  safe  and 
wholesome  and  is  offered  for  entry  into 
the  United  States  in  accordance  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
dates:  The  agreement  became  effective 
October  27, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter ).  Kustka,  Intergovernmental  and 
Industry  Affairs  Staff  (HFC-50),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
1583. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  20.108(c),  which 
states  that  all  written  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  notice  of  this  memorandum  of 
understanding. 


BEST  COPY  AVAILABLE 
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Dated:  November  30, 1969. 
Alan  L  Hoeting. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

Memorandum  of  UndersUobing  Regarding 

Cooperation  in  establishing  and 
imolementing  emergency  procedures  to 
ensure  the  safety  of  fresh  fruit  exported  to  the 
United  States  from  the  Republic  of  Chile. 

/.  Purpose 

The  Food  and  Drug  Administration 
("FDA")  of  the  Department  of  Health  and 
Human  Services  of  the  United  States  of 
America,  and  the  Agricultural  and  Livestock 
Service  ("SAG"),  (hereinafter  the  Parties),  of 
the  Ministry  of  Agriculture  of  the  Republic  of 
Chile,  agree  to  cooperate  to  assure  that  fresh 
fruit  exported  from  Chile  to  the  United  States 
is  safe  and  wholesome,  and  is  being  offered 
for  entry  into  the  United  States  in  accordance 
with  the  Federal  Food,  Drug  and  Cosmetic 
Act.  Further,  the  parties  have  emergency 
procedures  and  this  document  establishes 
necessary  conununications  to  facilitate  the 
resolution  of  problems. 

//.  Background 

In  consideration  of  the  effects  of  the  1989 
incident  with  fruit  shipped  from  Chile  to  the 
United  States,  the  potential  impact  on  the 
public  health,  and  the  disruption  of  trade  that 
it  caused,  the  parties  recognized  the  need  to 
establish  procedures  to  minimize  the 
possibility  of  another  such  incident.  The 
parties  also  agreed  on  the  need  to  develop 
procedures  that  will  minimize  disruption  of 
commerce  if  another  such  emergency  should 
occur. 

The  Republic  of  Chile  has  instituted 
protective  measures  to  avoid  contamination 
or  tampering  of  fresh  fruit.  The  FDA  has  long 
maintained  emergency  procedures  for 
handling  situations  with  regulated  products 
that  threaten  the  health  and  safety  of  U.S. 
consumers.  The  FDA  and  the  SAG  have 
agreed  to  formalize  their  cooperative 
activities  through  this  memorandum. 

III.  Responsibilities 

A.  Each  Party  will  provide  the  other  Party 
with  a  copy  of  its  procedures  for  dealing  with 
emergency  situations  involving  fresh  fhiit 
that  may  present  problems  or  concerns  of 
major  health  significance. 

B.  When  products  subject  to  the  regulatory 
authonty  of  both  parties  are  determined  by 
either  party  to  present  a  threat  to  public 
health,  the  finding  party  should  promptly 
notify  the  other  party  by  providing,  the 
following  information  to  the  extent  such 
information  exists: 

1.  A  description  of  the  product  sampled: 

2.  A  description  of  the  sampling  procedure: 

3.  The  name  of  vessel; 

4.  The  pallet  number, 

5.  Any  other  identifying  codes  and  marks  on 
products  sampled: 

6.  A  description  of  the  methods  of  analysis 
and  confirmation. 

C.  SAC  agrees  that  it  will  enforce  its 
emergency  security  regulations  in  Chile  s 


necessary  to  assure  the  safety  of  &uit 
exported  to  the  U.S.  FDA  will  promptly  notify 
SAG  of  any  evidence  that  might  warrant 
invoking  those  procedures,  if  that  evidence 
consists  of  laboratory  findings,  efforts  should 
be  made  jointly  to  verify  those  findings. 

D  SAG  will  verify  that  all  the  permanent 
security  procedures  to  protect  fresh  fruit  are 
being  followed  in  relation  to: 
Agrichemical  storerooms 
Packing  and  selection  plants  (satellite  plants) 
Fruit  processing  centers  and  cold  storage 

houses 
Seaports  and  airports 
Any  laboratory  used  by  SAG 

E.  The  parties  agree  to  consult  immediately 
to  maximize  the  protection  of  the  public 
health  and  minimize  the  impact  on  commerce 
and  to  attempt  to  identify  specific  adulterated 
lots,  whenever  there  is  a  well-founded 
suspicion  of  contamination  or  tampering. 

F.  FDA  and  SAC  will  exchange  and 
provide  information  relative  to  known  or 
suspected  chenmical  contamination  of  fruit 
resulting  either  from  the  misuse  of  chemicals 
or  from  intentional  tampering.  Such 
information  will  be  made  available  on 
request  and  may  include: 

1.  Methods  and  procedures  for  sampling 

2.  Methods  of  analysis 

3.  Methods  of  confirmation 

4.  Specifications  and  tolerances 

5.  Reference  standards 

6.  Procedures  for  check  analysis 

7.  Routine  inspection  procedures 

8.  Laws  and  regulations 

9.  Name  of  the  grower,  packer,  shipper,  and 
receiver,  as  appropriate 

/v.  Liaison  Officers 

The  Parties  agree  to  transmit  the 
information  required  under  this  agreement  to 
the  liaison  officer  identified  below. 

A.  For  FDA:  Director,  Division  of 
Emergency  and  Epidemiological,  Operations, 
HFC-160,  Office  of  Regional  Operations.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301-443-4667.  Fax:  443-3757. 

B.  For  SAG:  Director  of  Plant  Protection 
Division,  140  Bulnes  Avenue,  Santiago,  Chile, 
Telephone:  6968500,  Fax:  721812. 

V.  Entry  Into  Force.  Duration,  Extension. 
Amendment,  Termination 

This  agreement  enters  into  force  upon 
signature  by  both  parties  and  will  remain  in 
force  for  a  period  of  10  years.  It  may  be 
renewed  or  amended  by  written  consent  of 
the  Parties.  It  may  be  terminated  by  either 
Party  upon  thirty-day  advance  written  notice 
to  the  other  Party. 

The  Food  and  Drug  Administration, 
Department  of  Health  and  Human  Services, 
The  United  States  of  America. 

Dated:  October  27, 1989. 
Frank  E.  Young, 
Commissioner  of  Food  and  Drugs. 

The  Agricultural  and  Livestock  Service, 
Ministry  of  Agriculture  of  The  Republic  of 
Chile. 


Dated:  October  27, 1989. 
Octavio  Errazuriz. 
Ambassador  of  Chile. 
|FR  Doc.  89-28574  Filed  12-6-88;  8:45  am] 
WLLINQ  COM  416S-01-M 


Heatth  Resources  and  SsrviCM 

Administration 

Program  Announcement,  Proposed 
Review  Criteria,  Fundir>g  Priority  and 
Special  Considerations  for  Special 
Project  Grants  to  Sctiools  of  Public 
Heaitti 

The  Health  Resout^es  and  Services 
Administration  (HRSA)  announces 
acceptance  of  applications  for  Fiscal 
Year  1990  Special  Project  Grants  to 
Schools  of  Public  Health.  This  grant 
program  is  authorized  imder  section 
790A.  title  VII  of  the  Public  Health 
Service  Act.  as  amended  by  the  Health 
Professions  Reauthorization  Act  of  1988. 
Public  Law  100-607.  Comments  are 
invited  on  the  proposed  review  chleria, 
funding  priority  and  special 
considerations  listed  below. 

Approximately  $822,000.00  is 
available  to  fund  5  competitive  grant 
awaits. 

Section  79GA  of  the  Public  Health 
Service  Act,  as  amended,  authorizes  the 
Secretary  to  award  grants  to  schools  of 
public  health  for  the  costs  of  planning, 
developing,  demonstrating,  operating, 
and  evaluating  projects: 

(1)  For  preventive  medicine: 

(2)  For  health  promotion  and  disease 
prevention; 

(3)  For  increasing  the  enrollment  in 
such  schools  of  public  health  of 
individuals  from  disadvantaged 
backgrounds:  and 

(4)  To  improve  access  and  quality  in 
health  care. 

"A  school  of  public  health"  means  a 
school  located  in  the  United  States 
which  has  been  accredited  by  an 
organization  recognized  by  the 
Secretary  of  the  U.S.  Department  of 
Education.  The  Council  on  Education  for 
Public  Health  is  the  recognized 
accrediting  organization. 

Grants  will  be  awarded  on  a 
competitive  basis.  Schools  of  public 
health  are  encouraged  to  focus  on 
projects  that  address  national  or 
regional  issues  and  problems  described 
in:  The  Future  of  Public  Health  (Institute 
of  Medicine  Study);  Promoting  Health/ 
Preventing  Disease:  Objectives  for  the 
Nation;  and  the  Sixth  Report  to  the 
President  and  Congress  on  the  Status  of 
Health  Professions  in  the  United  States. 
PHS  has  sent  the  accredited  schools  of 
public  health  copies  of  these  documents. 


Federal  Regster  /  Vol.  54,  No.  234  /  Thursday,  December  7.  1989  /  Notices 


50535 


Somo  of  the  key  public  health  education 
and  training  issues  identified  in  these 
reports  are:  Substance  Abuse;  HFV/ 
AIDS;  Health  Promotion  and  Disease 
Prevention;  Geriatrics;  Environmental 
Health;  Personnel  Shortages; 
RecPiitment  of  Physicians,  Scientists, 
Engineers,  and  Disadvantaged;  and 
Training  of  Student  to  Work  in  Public 
Health  Agencies. 

Proposed  Review  Criteria 

The  HRSA  proposes  to  review 
applications  taking  into  consideration 
the  following  factors: 

•  The  degree  to  which  the  proposed 
project  adequately  meets  legislative 
intent; 

•  The  background  and  rationale  for 
the  proposed  project; 

•  Whether  the  project  contains 
clearly  stated  realistic  and  achievable 
national  or  regional  objectives  which 
are  described  in:  The  Institute  of 
Medicine  study  titled  The  Future  of 
Public  Health;  Objectives  for  the  Nation: 
and  the  Sixth  Report  to  the  President 
and  Congress  on  the  Status  of  Health 
Professions  in  the  United  States; 

•  The  extent  to  which  the  project 
contains  a  methodology  which  is 
integrated  and  compatible  with  project 
objectives,  including  collaborative 
arrangements  and  feasible  workplans; 

•  Evaluation  plans  and  procedures  for 
program  and  trainees,  if  applicable; 

•  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project 
including  institutional  infrastructure  and 
resources; 

•  The  extent  to  which  the  budget 
justification  is  complete,  cost-effective 
and  includes  cost-sharing,  when 
aplicable;  and 

•  Where  there  is  an  institutional  plan 
and  commitment  for  self-sufficiency 
when  Federal  support  ends. 

In  addition,  the  follov»ring  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects, 

2,.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

The  Administration  is  not  proposhig  a 
funding  preference  for  Fiscal  Year  1990. 


Proposed  Funding  Priority  for  FY  1990 

For  Fiscal  Year  199a  HRSA  proposes 
to  give  a  funding  priority  to  projects  that 
both  involve  trainees  and  have  a  greater 
percentage  of  underrepresented  minority 
trainees  involvement  in  their  activities 
than  the  percentage  of  full-time 
equivalent  underrepresented  minority 
trainees  enrolled  in  the  school  of  public 
health  during  the  previous  academic 
year. 

For  purposes  of  this  funding  priority, 
the  following  defmition  applies. 
"Underrepresented  minority"  means  a 
trainee  who  comes  from  a  racial  or 
ethnic  group  whose  representation  in  the 
health  professions  discipline  is  a  lesser 
percentage  than  its  population  parity  In 
the  United  States. 

Certain  minority  population  groups 
continue  to  be  underrepresented  in  the 
health  professions  and  have  insufficient 
access  to  health  care.  Therefore, 
increased  underrepresented  minority 
involvement  will  help  promote  equal 
access  to  health  care.  Accordingly,  this 
funding  priority  is  designed  to  promote, 
through  special  project  grants  to  schools 
of  public  health  initiatives  that  will 
encourage  and  support  increased 
involvement  of  underrepresented 
minority  health  trainees. 

Proposed  Special  Consideration  for  FY 
1990 

It  is  proposed  to  give  a  special 
consideration  to  applications  which 
address  the  follovdng  areas  of  emphasis 
and  issues: 

(1)  Substance  abuse; 

(2)  HIV/ AIDS: 
(3]  Geriatrics; 

(4)  Environmental  health;  and 

(5)  Training  students  to  work  in  public 
health  agencies. 

These  issues  are  discussed  in  The 
Future  of  Public  Health  [Institute  of 
Medicine  Study);  Promoting  Health, 
Preventing  Disease:  Objectives  for  the 
Nation  [HHS  Report);  and  The  Sixth 
Report  to  the  President  and  Congress  on 
the  Status  of  Health  Professions  in  the 
United  States, 

The  emphasis  areas  and  issues 
identified  above  are  current  problems 
facing  pubhc  health  professionals  in 
governmental,  private  and  voluntary 
healUi  agencies  and  organizations. 
Accredited  schools  of  public  health  are 
in  a  unique  position  to  develop  and 
expand  education  and  training  programs 
for  resources  development  to  address 
these  national  and/or  regional  issues. 

Interested  persons  are  invited  to 
comment  on  the  proposed  review 
criteria,  proposed  funding  priority  and 
proposed  special  considerations. 
Normally,  tfie  comment  period  would  be 


60  days.  However,  due  to  the  need  to 
implement  any  changes  for  the  Fiscal 
Year  1990  award  cycle,  this  comment 
period  has  been  reduced  to  30  days.  All 
comments  received  on  or  before  January 
9, 1990  will  be  considered  before  the 
final  reveiw  criteria,  funding  priority, 
and  special  consideration  will  be 
applied.  No  funds  will  be  allocated  or 
final  selections  made  until  a  final  notice 
is  published  stating  whether  the  review 
criteria,  funding  priority  and  special 
considerations  will  be  applied. 
Written  comments  should  be 
addressed  to:  Director,  Division  of 
Associated  and  Dental  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  Room  8-101.  5600  Fishers  Lane. 
Rockville.  MD  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated 
and  Dental  Health  Professions,  at  the 
above  address,  weekdays.  [Federal 
holidays  excepted),  between  the  hours 
of  8:30  a.m.  and  5:00  p.m. 

The  standard  application  form  PHS 
602S-1,  HRSA  Competing  Training  Grant 
Application  and  General  Instructions 
have  been  approved  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060.  The 
supplemental  instructions  for  this 
program  are  being  submitted  for  OMB 
review. 

Application  materials  and  questions 
regarding  grants  policy  should  be 
directed  to:  Grants  Management  Officer. 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  8C-28.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Telephone:  (301)  443-6857. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Officer  at  tiie  above  address. 

Questions  concerning  the 
programmatic  aspects  of  Special  Project 
Grants  to  Schools  of  Public  Health 
should  be  directed  to:  Chief,  Public 
Health  Professions  Branch.  Division  of 
Associated  and  Dental  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8C-09.  Rockville,  MD  20857, 
Telephone:  (301)  443-6757. 

The  application  deadline  date  is 
January  12. 1990,  Applications  shall  be 
considered  as  meeting  the  deadhne  if 
they  are  either 

(1)  received  on  or  before  the  deadline 
date,  or 

(2)  postmarked  on  or  before  the 
deadline  and  received  in  time  for 


so: 
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submission  to  the  independent  reveiw 
group. 

.A  legibly  dated  receipt  ftom  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to  the 
applicant 

TMs  program  will  be  listed  at  13.188  in  the 
Catalog  of  Federal  Domestic  Assistance  and 
is  not  subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented  through  49 
CFR  part  100) 

Dated  December  1. 1989. 
lohn  H.  Kelao. 
Acting  Administrator. 
(FR  Doc  89-28590  FUed  12-4-89;  8:45  am] 
Btuma  coot  4iso-i«-ii 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
Devetopmental  Ttterapeutics 
Contracts  Review  Committee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Committee.  National  Cancer 
Institute,  National  Institutes  of  Health, 
December  15, 1989,  Building  3lC 
Conference  Room  9,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  December  15  from  1  p.m.  to  2 
p.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  562(c)(6). 
title  5.  U.S.C  and  sec  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  December  15  from  2  p.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  contract 
proposals.  These  pro(>08als  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
consitiute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

This  notice  is  being  published  less 
than  15  days  before  the  meeting  due  to 
changes  in  the  schedule  of  the  meeting. 

Mn.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute.  Building  31, 
Room  10A06.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
49ft-6708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 


Dr.  Lalita  Palekar,  Executive 
Secretary,  Developmental  Therapeutics 
Contracts  Review  Committee,  5333 
Westbard  Avenue,  Room  805,  Bethesda. 
Maryland  20892  (301/496-7575)  will 
furnish  substantive  program 
information. 

Dated:  December  1, 1989. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc  89-28704  Filed  12-6-89;  8:43  am] 

HUMQ  COOC  4140-01^ 


Public  Health  Service 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Fimctions.  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25, 1970. 
as  amended  most  recently  in  pertinent 
part  at  51  FR  8032,  March  7. 1986.  and  53 
FR  2890.  February  2, 1988)  is  amended  to 
reflect  the  modification  of  some 
functions  in  the  Food  and  Drug 
Administration. 

FDA  proposes  to  establish  a 
Speechwriting  Staff  and  a  Management 
Staff  in  the  Office  of  Public  Affairs 
(OPA).  In  addition,  the  speechwriting 
function  for  the  Commissioner  will  be 
transferred  from  the  Office  of  Executive 
Operations  to  the  new  Speechwriting 
Staff.  Establishing  a  Speechwriting  Staff 
in  OPA  will  allow  for  greater 
coordination  of  the  Commissioner's 
speeches  with  other  press  initiatives, 
llie  Management  Staff  is  being 
established  to  perform  administrative 
activities  in  OPA- 

Section  HF-B  Organization  and 
Functions  is  amended  as  follows: 

1.  Insert  new  subparagraphs  (e-4)  and 
(e-5)  reading  as  follows: 

(e-4)  Speechwriting  Staff  (HFAJD). 
Plans,  develops,  and  coordinates 
projects  to  communicate  broad  and 
controversial  issues  to  public,  private, 
professional,  academic,  and 
international  audiences. 

Presents  and  develops  authoritative 
Agency  public  policy  positions  in 
speeches,  editorial  documents,  and  other 
v^tten  material  for  use  by  the 
Commissioner. 

Prepares  speeches  for  the 
Commissioner,  including  drafting  of 
texts  and  obtaining  appropriate  Agency 
clearances. 

(e-6)  Management  Staff  (HFAJE). 
Directs  the  effective  utilization  of  all 
management  resources  by  coordinating 
the  management,  facilities,  budget,  and 


equipment  resources  for  the  Office 
Public  Affairs. 

Reviews  organizationed,  management, 
and  administrative  policies  of  the  Office 
to  appraise  the  efficiency  and 
effectiveness  of  operations. 

Identifies  potential  management 
problems  and/or  needs  and  plans, 
develops  and  conducts  management 
studies. 

2.  Delete  subparagraph  (a-1).  Office  of 
Executive  Operations  (HFA-4))  and 
insert  a  new  subparagraph  (a-l),  Office 
of  Executive  Operations  (HFA-D). 

(a-l)  Office  of  Executive  Operations 
(HFA-D).  Coordinates  identification  of 
and  expedites  development  and 
implementation  of  the  Agency's  highest 
program  priorities  for  the  Commissioner. 

Coordinates  and  facilitates,  for  the 
Commissioner,  program  initiatives  and 
resolution  for  program  issues  involving 
more  than  one  component  of  the 
Agency. 

Advises  the  Commissioner,  Deputy 
Commissioner,  other  Policy  Board 
members  and  key  Agency  officials  on  all 
activities  that  affect  Agencywide 
programs,  projects,  and  initiatives. 

Performs  special  Agencywide 
assignments  involving  complex 
problems  and  issues  related  to  Agency 
programs,  strategies,  and  activities. 

Assures  that  materials  in  support  of 
recommendations  presented  for  the 
Commissioner's  consideration  are 
comprehensive,  accurate,  fully 
discussed,  and  encompass  the  issues 
involved. 

Reviews,  analyzes,  and  evaluates 
pertinent  aspects  of  the  Agency's 
ongoing  programs  and  consults  with 
appropriate  Policy  Board  members  to 
insure  a  comprehensive  approach 
toward  identifying  and  resolving 
problems. 

Provides  direct  support  to  the 
Commissioner  and  Deputy 
Commissioner,  including  briefing 
material  background  information  for 
meetings,  and  responses  to  outside 
inquiries. 

Provides  correspondence  control  for 
the  Commissioner  and  controls  and 
provides  all  Agency  public 
correspondence  directed  to  the 
Commissioner.  Develops  and  operates 
tracking  systems  designed  to  identify 
and  resolve  early  warning  and 
botdeneck  problems  with  executive 
correspondence. 

Tracks  Federal  Register  documents 
and  responses  to  executive 
commimication  memoranda  directed  to. 
or  of  interest  to,  the  Commissioner  and 
Deputy  Commissioner. 

Informs  appropriate  Agency  staff  of 
the  decisions  and  assignments  made  by 
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the  Commissioner  and  Deputy 
Commissioner,  reviews  and  coordinates 
all  of  the  Commissioner's  Agency 
communications  and  concurrences,  and 
secures  background  data  and  revisions 
from  appropriate  agency  components. 

Coordinates  the  Agency's 
communications  with  PHS  and  HHS, 
including  correspondence  for  the 
Assistant  Secretary  for  Health  and 
Secretarial  signatures. 

Reviews  Commissioner's 
correspondence  for  program  issues,  and 
monitors  testimony  with  program 
implications. 

Prepares  speeches  for  the  Deputy 
Commissioner,  including  drafting  of 
texts  and  obtaining  appropriate  Agency 
clearances. 

Dated:  November  14. 1969. 
Wilford  |.  Foriiush, 
Director,  Office  of  Management,  PHS. 
[FR  Doc  8&-28628  Filed  12-6-89;  8:45  am] 
BiLutM  cooe  «ieo-«t-ii 


Social  Security  Administration 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Social  Security  Administration 
(SSA),  Department  of  Health  and 
Human  Services  (HHS). 
action:  Publication  of  Notice  of  a 
computer  matching  program  to  comply 
with  public  law  (Public  Law)  100-503, 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988. 

SUMMARY:  We  are  publishing  notice  of  a 
computer  matching  program  that  SSA 
conducts  that  is  subject  to  the 
requirements  of  Public  Law  100-503.  The 
purpose  of  this  publication  is  to  meet  the 
reporting  and  publication  requirements 
of  Public  Law  100-503. 
dates:  We  filed  a  report  of  SSA's 
matching  program  that  is  subject  to 
Public  Law  100-503  witii  the  Committee 
on  Governmental  Affairs  of  the  Senate 
and  the  Committee  on  Government 
Operations  of  the  House  of 
Representatives  and  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  on 
December  1, 1989.  The  matching 
program  is  effective  as  indicated  in  the 
notice  that  apprears  in  this  publication 
below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  writing  to  the 
SSA  Privacy  Officer,  Social  Security 
Administration,  3-D-l  Operations 
Building,  6401  Security  Boulevard. 
Baltimore,  Maryland  21235.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address. 


FOR  FUltTHER  INFORMATION  CONTACT: 

The  SSA  Privacy  Officer  at  the  address 

above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

Public  Law  100-503,  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  amended  the  Privacy  Act  (5  U.S.C 
522a)  by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  The  law  regulates  the 
use  of  computer  matching  by  Federal 
agencies  when  records  relating  to  such 
persons  in  a  system  of  records  are 
matched  with  other  Federal,  State,  and 
local  government  records.  The 
amendments  require  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
source  agencies; 

(2)  Provide  notification  to  aplicants 
and  beneficiaries  that  their  records  are 
subject  to  matching: 

(3)  Verify  match  findings  and  provide 
a  30-day  notice  and  opportunity  to 
protest  before  reducing,  suspending,  or 
terminating  an  individual's  benefits  or 
payments; 

(4)  Furnish  detailed  reports  to 
Congress;  and 

(5)  Establish  a  Data  Integrity  Board 
that  must  approve  match  agreements. 

Public  Law  100-503,  as  amended  by 
Public  Law  101-506,  requires  that  we 
implement  the  above  requirements  by 
January  1, 1990. 

B.  SSA  Computer  Match  Subject  to 
Public  Law  100-503 

We  have  takea  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  which  were  being  conducted 
prior  to  enactment  of  I*ublic  Law  100- 
503  comply  with  the  requirements  of  the 
law.  Included  below  is  a  brief 
description  of  a  match  that  SSA  will  be 
conducting  as  of  January  1, 1990  or  later. 
Also  included  in  this  publication  is  a 
detailed  notice  of  the  match. 

•  SSA  Matching  with  Internal 
Revenue  Service  Address  Data 

Purpose:  To  enable  SSA  to  obtain 
correct  addresses  for  title  II 
beneficiaries  and  tide  XVI  recipients 
with  outstanding  overpayments. 

Dated:  December  1, 1989. 
Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program; 
Social  Security  Administration  (SSA) 
Matching  with  Internal  Revenue  Service 
(IRS)  Address  Data 

A.  Participating  Agencies 

SSA  and  IRS. 


B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  for  SSA  to  obtain  from  IRS  correct 
mailing  addresses  for  selected  title  D 
beneficiaries  and  tide  XVI  recipients. 
Individuals  included  in  this -matching 
program  include  those  with  outstanding 
overpayments  but  whose  mailing 
address  in  SSA  records  is  incorrect 

C.  Authority  for  Conducting  the 
Matching  Program 

Section  ei03(m)(2)  of  the  Internal 
Revenue  Code  provides  for  disclosure, 
upon  written  request;  of  a  taxpayer's 
mailing  address  for  use  by  officers, 
employees,  or  agents  of  a  Federal 
agency  for  the  purpose  of  locating  such 
taxpayer  to  collect  a  Federal  claim 
against  the  taxpayer  in  accordance  with 
sections  3711,  3717.  and  3718  of  tide  31 
of  the  United  States  Code.  SSA  is 
authorized  to  recover  overpayments 
fit)m  title  II  beneficiaries  and  titie  XVI 
recipients  by  sections  204  and  1631(b)  of 
the  Social  Security  Act. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

SSA  furnishes  IRS  with  selected 
records  from  its  Master  Beneficiary 
Record,  HHS/SSA/OSR.  09-06-0090 
(last  published  in  the  Fedwal  Register 
on  May  1, 1986,  page  16223)  and  from  its 
Supplemental  Security  Income  Record 
system  of  records,  HHS/SSA/OSR  09- 
06-0103  (last  published  in  the  Federal 
Register  on  October  13, 1982,  page 
45635).  The  selected  individuals  include 
unlocatable  and  overpaid  beneficiaries/ 
recipients  who  are  not  currentiy 
receiving  title  II  or  title  XVI  payments. 
The  IRS  records  consist  of  data  on 
individuals  maintained  in  the  system  of 
records,  IRS  24.030,  Individual  Master 
File,  Returns  and  Information  Processing 
(last  published  in  the  Federal  Register 
on  March  1. 1988,  page  6389). 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  will  begin  on 
January  1, 1990,  or  30  days  after  die 
matching  program's  agreement  has  been 
submitted  to  Congress,  whichever  is 
later.  The  matching  program  will 
continue  for  18  months  from  the 
beginning  date  and  may  be  extended  for 
an  additional  12  months  thereafter. 

F.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  within  30  days  from  the  date 
of  publication  to  the  SSA  Privacy 
Officer,  Room  3-D-l  Operations 
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Building,  6401  Security  Boulevard, 

Baltimore,  Maryland,  21235. 

[FR  Doc  89-28591  Filed  12-6-e9: 8:45  am] 

»IUJNO  CODE  41M-11 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  Na  N-89-2086] 

Submission  of  Proposed  Information 
Collections  to  OMB 

aqency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubUc  comment  on  the  subject 
proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  John  Allison,  OMB  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
"'timate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 


(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  November  30, 1989. 
Jolm  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

(FR  Doc.  89-28569  Filed  12-6-69;  8:45  am] 
BtLuwa  cooe  «?io-oi-<i 

Submission  of  Proposed  loformatioa 
Collection  to  OMB 

Proposal:  Establishment  of  Ceiling 
Rent  for  Public  Housing  (FR-2529). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Public  Housing  Authorities  and  Indian 
Housing  Authorities  will  use  the 
information  collected  to  determine  if  an 
alternative  rent  other  than  income- 
based  rent  should  be  charged  tenants  in 
public  housing.  The  limit  of  the  amount 
of  rent  these  tenants  should  pay  is  in 
effect  for  no  more  than  three  years. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  of 
responoents 


Frequency  o( 
response 


Hours  per 
resportsa 


=       Burden  tKxirs 


Information  Collection .. 


1.291 


17.166 


22.161 


Total  Estimated  Burden  Hours:  22,161. 

Status:  New. 

Contract:  Edward  C.  Whipple,  HUD, 
(202)  426-0744,  John  Allison,  OMB,  (202) 
395-6880. 

Dated:  November  30, 1989. 


Submission  of  Proposed  information 
Collection  to  OMB 

Proposal:  Supplemental  Application 
and  Ptocessing  Form — Housing  for  the 
Elderly  and  Handicapped. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Borrowers  of  direct-loan  or  insured 
mortgage  funds  for  multifamily  housing 


for  the  elderly  or  handicapped  will  use 
the  form  to  supply  essential  information 
concerning  special  services  the 
borrower  plans  to  provide  (and  separate 
budgets  for  these  services). 

Form  Number:  HUD-92013-E. 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions. 

Frequency  of  Submission:  One  Time. 

Reporting  Burden: 


Number  of 
respoooents 


Freqoencv  of 
response 


Hours  per 
response 


=       Burden  tKXirs 


HUD-92013^.. 


400 


.75 


300 
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Total  Estimated  Burden  Hours:  300. 

Status:  Extension. 

Contact:  Edward  M.  Winiarski,  HUD, 
(202)  426-7624,  John  Allison,  OMB,  (202) 
395-6880. 

Dated  November  30, 1989. 
[FR  Doc.  89-28560  Filed  12-6-89;  8:45  am] 

BtLUNQ  cooe  4310-01-11 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-967-42aO-15] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of 
sees.  12(c),  14(h)(8)  and  22(f)  of  the 
Alaska  Native  Claims  Settlement  Act  of 
December  18. 1971  (ANCSA),  43  U.S.C. 
1601, 1611(c).  1613(h)(8),  1621(f),  and  the 
1982  CNI  Settlement  Agreement  of 
January  10, 1983,  entered  into  pursuant 
to  ANCSA  and  Sees.  1302(h)  and  1430(a) 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  of  December  2, 1980, 
Pub.  L  96-487,  94  Stat.  2371,  2475,  2531, 
will  be  issued  to  Chugach  Alaska 
Corporation  for  approximately  127 
acres.  The  lands  involved  are  in  the 
vicinity  of  Seward  Meridian,  Alaska. 


Serial  Number 

Land  Description 

Approximate 
Acreage 

AA-50379-7 

AA-5037»-22 

T.  3  S..  R.  10  E 

T.  2N..  R.  1  E 

60 
67 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Times.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue, 
#13.  Anchorage,  Alaska  99513-7599 
((907)271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  8, 1990,  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Terry  R.  Hassett, 

Chief  Branch  of  KCS  Adjudication. 

[FR  Doc.  89-28576  Filed  12-6-89;  8:45  am] 

BILUNQ  COOE  4310-JA-M 


[WY-060-09-4120-171 

Public  Notice  of  Availability  for  Drilling 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Notice  of  Availability  of 
232  Pages  of  Lithologic  Logs,  106 
Geophysical  Logs,  and  210  Pages  of 
Quality  Analyses  for  Coal  Drill  Holes. 
These  holes  were  drilled  between  1984 
and  1987  using  public  funds  by  the 
Bureau  of  Land  Management. 

SUMMARY:  Notice  is  hereby  given  that 
data  for  106  coal  drill  holes  are  now 
available  to  the  public  for  drilling  in 
Campbell,  Converse,  Johnson,  and 
Sheridan  counties,  Wyoming. 

Reproduction  of  the  data  will  be 
expedited  through  written  request  only. 
Copies  of  the  data  for  interested  parties 
will  not  be  processed  through  telephone 
contact. 

A  list  of  the  legal  descriptions  for  the 
areas  drilled  is  as  follows: 

T.  38  N.,  R.  74  W.,  SWSE.  Section  1 
T.  38  N.,  R.  74  W..  SESW,  Section  17 
T.  39  N.,  R.  69  W.,  SESW.  Section  2 
T.  39  N.,  R.  69  W.,  NESW,  Section  14 
T.  40  N..  R.  70  W..  SWNE.  Section  8 
T.  40  N..  R.  70  W.,  NENW.  Section  20 
T.  40  N..  R.  70  W.,  NWNE,  Section  29 
T.  40  N.,  R.  70  W..  NWNE,  Section  29 
T.  40  N.,  R.  70  W..  NWSW.  Section  29 
T.  41  N..  R.  70  W.,  NWSW.  Section  9 
T.  41  N..  R.  70  W.,  NWSW.  Section  11 
T.  41  N.,  R.  70  W.,  SESW,  Section  14 
T.  41  N.,  R.  70  W.,  NENE.  Section  18 
T.  41  N.,  R.  70  W..  NESW,  Section  19 
T.  41  N.,  R.  70  W.,  SWSW,  Section  21 
T.  41  N..  R.  70  W.,  NWSW.  Section  27 
T.  41  N.,  R.  71  W,.  SWy4.  Section  8 
T.  41  N.,  R.  71  W..  SESE  SecUon  8 
T.  41  N.,  R.  71  W.,  NESW,  Section  14 
T.  41  N.,  R.  71  W.,  SENW.  Section  14 
T.  41  N.,  R.  71  W.,  SWNW,  Section  15 
T.  41  N..  R.  71  W.,  Section  17 
T.  41  N.,  R.  71  W.,  NESW,  Section  17 
T.  41  N.,  R.  71  W.,  Section  22 
T.  41  N.,  R.  71  W.,  SWNW,  Section  15 
T.  41  N.,  R.  71  W.,  NWSE,  Section  22 
T.  41  N.,  R.  71  W.,  NENW.  Section  28 
T.  42  N.,  R.  71  W..  NENE,  Section  12 
T.  43  N.,  R.  70  W..  NESW,  Section  5 
T.  43  N.,  R.  70  W.,  NESW,  Section  7 
T.  43  N.,  R.  70  W.,  SWSE,  Section  8 
T.  43  N.,  R.  70  W..  NWSW,  Section  26 
T.  43  N.,  R.  70  W.,  SWSW,  Section  26 
T.  43  N.,  R.  70  W.,  SESE,  Section  27 
T.  43  N.,  R.  70  W.,  NESW.  Section  33 
T.  43  N.,  R.  70  W..  NWNE.  Section  35 
T.  43  N..  R.  70  W..  SWNE.  Section  35 
T.  43  N.,  R.  71  W.,  SWNE.  Section  2 
T.  43  N.,  R.  71  W.,  NESW.  Section  7 


T.  43  N.,  R.  71  W.,  NWSE.  Section  11 
T.  43  N.,  R.  71  W..  SWNE.  Section  13 
T.  43  N.,  R.  71  W.,  SWSW,  Section  25 
T.  43  N.,  R.  72  W.,  SENE.  Section  12 
T.  44  N.,  R.  70  W..  SWNE,  Section  34 
T.  44  N.,  R.  70  W.,  SWNE  Section  35 
T.  44  N.,  R.  71  W..  NENE.  Section  3 
T.  44  N..  R.  71  W.,  NESE  Section  19 
T.  44  N.,  R.  72  W.,  SWSE.  Section  5 
T.  44  N.,  R.  72  W.,  SWNW,  Section  28 
T.  45  N.,  R.  70  W.,  NESW,  Section  10 
T.  45  N.,  R.  70  W.,  SENW,  Section  15 
T.  45  N.,  R.  70  W.,  NESE  Section  19 
T.  45  N..  R.  70  W.,  NESW,  Section  21 
T.  45  N.,  R.  70  W..  SWSE  Section  27 
T.  45  N.,  R.  70  W.,  NENE  Section  28 
T.  45  N.,  R.  70  W.,  NESE  Section  30 
T.  45  N.,  R.  70  W.,  SESE  Section  34 
T.  45  N.,  R.  71  W.,  NESW,  Section  11 
T.  46  N.,  R.  70  W.,  SESE  Section  5 
T.  46  N.,  R.  70  W.,  NWSE  Section  5 
T.  47  N..  R.  71  W.,  NWNE.  Section  17 
T.  47  N.,  R.  71  W.,  NWNW.  Section  20 
T.  47  N.,  R.  71  W..  NENE  Section  21 
T.  47  N..  R.  72  W..  NWNW,  Section  1 
T.  47  N..  R.  72  W.,  SWSW,  Section  13 
T.  47  N.,  R.  72  W.,  NESE  Section  35 
T.  48  N.,  R.  71  W.,  NWNE  Section  7 
T.  48  N.,  R.  71  W.,  SENE  Section  17 
T.  48  N..  R.  71  W.,  NESE  Section  18 
T.  48  N.,  R.  71  W.,  SESE  Section  34 
T.  48  N.,  R.  71  W..  NESE  Section  34 
T.  48  N.,  R.  72  W..  SENW.  Section  1 
T.  48  N.,  R.  72  W.,  NWNW,  Section  12 
T.  48  N.,  R.  72  W.,  NESE  Section  13 
T.  48  N.,  R.  72  W.,  SWSW.  Section  24 
T.  48  N..  R.  72  W.,  NWSW,  Section  25 
T.  49  N.,  R.  70  W.,  NWNW,  Section  18 
T.  49  N.,  R.  71  W.,  SWSW,  Section  11 
T.  49  N..  R.  71  W.,  NENE  Section  15 
T.  49  N..  R.  71  W.,  SWSE  Section  22 
T.  49  N..  R.  71  W.,  SENW,  Section  24 
T.  49  N.,  R.  71  W.,  NWNW,  Sectioh  26 
T.  49  N..  R.  71  W..  NESW,  Section  28 
T.  49  N.,  R.  71  W.,  SWSW,  Section  29 
T.  49  N..  R.  71  W..  NWNE,  Section  30 
T.  49  N.,  R.  71  W.,  SESE  Section  31 
T.  49  N.,  R.  71  W.,  SWNE  Section  34 
T.  49  N.,  R.  71  W.,  SENE,  Section  35 
T.  49  N.,  R.  72  W.,  SWSE  Section  25 
T.  50  N.,  R.  71  W.,  SWNW.  Section  35 
T.  50  N.,  R.  80  W..  NWSE  Section  1 
T.  50  N.,  R.  80  W.,  NWSE  Section  19 
T.  50  N.,  R.  80  W.,  NWNE  Section  21 
T.  50  N.,  R.  80  W.,  Section  34 
T.  50  N.,  R.  81  W.,  SENE,  Section  1 
T.  50  N..  R.  81  W.,  NESE,  Section  10 
T.  50  N.,  R.  81  W.,  NESW,  Section  27 
T.  51  N.,  R.  81  W.,  NENE,  Section  1 
T.  51  N.,  R.  81  W.,  SESE  Section  12 
T.  51  N.,  R.  81  W.,  NENW,  Section  18 
T.  51  N.,  R.  81  W.,  SWSE,  Section  23 
T.  54  N.,  R.  81  W.,  NWSW,  Section  12 
T.  54  N.,  R.  81  W.,  NWNW,  Section  25 
T.  58  N.,  R.  84  W..  SWSE,  Section  23 
T.  58  N.,  R.  84  W.,  NWSE,  Section  23 
T.  58  N.,  R.  84  W.,  SENE,  Section  24 
T.  58  N.,  R.  84  W.,  NWSE,  Section  24 
T.  58  N,.  R.  84  W.,  SWNE  Section  29 
T.  58  N.,  R.  84  W.,  SWNE  Section  32 

FOR  FURTHER  INFORMATION  OR  TO 
REQUEST  COPIES:  Written  requests  for 
more  information  or  to  request  copies 
may  be  sent  to:  James  W.  Monroe, 
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District  Manager.  Casper  District  Bureau 
of  Land  Management,  1701  East  "E" 
Street.  Casper.  Wyoming  82601. 

Dated:  November  28, 1989. 
lames  W.  MonnM. 
District  Manager. 
wmUun  W.  WUas. 
Secretary  of  the  Board. 
[FR  Doc.  89-28575  Filed  12-6-89:  8:45  am] 

BILLMO  COOC  4310-2a-1l 


[AZ-040-00-4212-12;  A  24124] 

Realty  Action;  Designation  of  Public 
Lands  To  Be  Included  In  State 
Exchange  in  Graham  and  Cochise 
Counties,  AZ 

aqency:  Bureau  of  Land  Management, 

'nterior. 

ACTION:  Designation  of  public  lands  for 

transfer  out  of  federal  ownership  in 

exchange  for  lands  owned  by  the  State 

of  Arizona. 

SUMMARY:  BLM  proposes  to  exchange 
public  land  with  the  State  of  Arizona  in 
order  to  achieve  more  efficient 
management  of  the  public  lands  through 
consolidation  of  ownership. 

All  of  the  public  lands  in  the  following 
described  sections  are  being  considered 
for  disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Pohcy 
and  Management  Act  of  October  21, 
1976,  43  U.S.C.  1716: 

Gila  end  Salt  River  Meridian.  Arizona 

T.9S..R.2ffEL, 

Sees.  22. 25-27.  35. 
T.  10  S.,  R.  28  E., 

Sees.  1.  3,  4, 9-12. 
T.  15  S..  R.  22  E.. 

Sees.  2a  22-25.  27-29.  36. 
T.  15  S.,  R.  31  E.. 

Sees.  1,  3, 4.  8-10, 13, 15-17, 20-23.  25-27. 
T.  15  S.,  R.  32  E.. 

Sees.  6.  7. 1&  19,  3a  31. 
T.  18  S.,  R.  22  E., 

Sees.  1^.  6,  8-ia  12, 13, 17, 18,  21-24. 
T.  16  S..  R.  23  E., 

Sees.  4.  6.  23,  24. 
T.  16  S..  R.  30  E., 

Sees.  1, 11-14,  23-25. 
T.  16  S.,  R.  31  E., 

Sees.  1,  4-8, 11-13. 17-21.  28-3a 
T.  17  S.,  R.  21  E., 

Sec:  13. 
T.  17  S.,  R.  32  E., 

Sees.  6.  la  11. 15,  21-23.  26.  27. 
T.  19  S..  R.  21  E.. 

Sees.  14. 15. 
T.  19  S..  R.  22  E, 

Sees.  5,  6.  9, 19,  21-23,  25-28. 
T.  19  S..  R.  23  E., 

Sec.  30. 
T.  19  S..  R.  24  E.. 

Sec.  4. 
T.  19  S..  R.  27  E., 

Sec.17. 
T.  20  S..  R.  27  E., 


Sees.  1. 12. 13. 22.  C4,  25.  27.  28.  34. 
T.  20  S..  R.  28  Em 

Sees.  6,  7. 18, 19.  3a  31. 
T.  21  S.,  R.  23  E.. 

Sees.  20-23.  2e-3a 
T.  21  S..  R.  25  E. 

Sees.  29.  31,  33. 
T.  21  S.,  R.  28  E.. 

Sees.  5-8, 18-20,  3a  35. 
T.  21  S..  R.  30  E. 

Sees.  18. 19.  aa 

T.  22  S..  R.  23  E. 

Sees.  4-8. 
T.  22  S..  R.  24  E. 

Sees.  2a  22.  24.  25, 
T.  22  &,  R.  25  E, 

Sees.  5. 19.  28-3a 
T.  22  S..  R.  28  E, 

Sees.  6,  7, 18.  23. 3a  34. 
T.  22  S..  E  29  E. 

Sees.  15,  24. 25. 31. 
T.  22  S..  E  32  E. 

Sees.  17,  2a 
T.  23  S.,  R.  23  E, 

Sees.  4.  &  a  15. 18. 19. 22. 28. 
T.  23  S..  E  28  E. 

Sees.  3. 10. 11. 
T.  24  S..  E  28  E. 

Sees.  11, 13. 
T.  24  S.,  E  29  E, 

Sees.  1.  5, 8. 15, 17. 

The  public  lands  within  the  above- 
described  sections  comprise  61.858.00 
acres,  more  or  less. 

Subject  to  valid  existing  rights,  the 
above-described  lands  will  be 
segregated  from  entry  under  the  mining 
laws,  except  the  mineral  leasing  laws, 
effective  upon  publication  of  this  notice 
in  the  Federal  Register.  The  segregative 
effect  will  terminate  upon  issuance  of 
patent  to  the  State  of  Arizona  or  upon 
expiration  of  two  years  from  the 
effective  date,  or  by  publiction  of  a 
Notice  of  Termination  by  the  Authorized 
Officer,  whichever  comes  first 

Final  determination  on  disposal  will 
await  resolution  of  pending  litigation 
regarding  the  State  of  Arizona's  land 
exchange  program  and  completion  of  an 
environmental  analysis. 

UATES:  Until  January  22, 1990,  interested 
parties  may  submit  conmients  to  the 
Safford  District  Manager,  425  East 
Fourth  Street  Safford,  Arizona  8554a 

SUPPt^MENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange 
and  exact  legal  descriptions  are 
available  at  the  Safford  District  Office. 

Dated:  November  27. 1989. 
Ray  A.  Bredy, 
District  Manager 

(FR  Doc.  89-28579  Piled  12-8-89:  8:45  am] 
BILLlNa  COOC  411»4I-« 


[AZ-920-00-4212-13;  A-23217-B] 

Exchange  of  Public  and  Private  Mtneral 
Estates  hi  Yavapai  and  Mohave 
Counties;  AZ 

November  28. 19M. 

AOENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  exchange  of  mineral 

estates. 

summary:  This  action  informs  the  public 
of  the  completion  of  a  mineral  estate 
exchange  between  the  United  States 
and  Santa  Fe  Pacific  Railroad  Company, 
and  delineates  administration  of  the 
mineral  estate  conveyed  to  the  United 
States. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Gaudio.  BLM.  Arizona  State  Office, 
P.O.  Box  16563.  Phoenix,  Arizona  85011, 
(602)  241-<5534. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  mineral  estate  in 
the  following  described  4,966.10  acres  of 
land  has  been  transferred  out  of  Federal 
ownership  pursuant  to  section  206  of  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976: 

Gila  and  Salt  River  Meridiaa 

T.  13  N.,  E  4  W, 

See.  6,  lot  5. 
T.  13  N.,  R.  6  W, 

Sec.  7,  loU  3  and  4,  EVi  SWV« 
T.  13  N.,  E  6  W., 

See.  5.  loU  4, 9. 10  and  13. 
T.  13  N   E  7  W., 

Sec  23,  N%  SE%.  SEV«  SEV*; 

See.  28,  NEy4. 
T.  13  N..  R.  8  W.. 

See.  13,  NEV4NE%.  SViNEV*. 
T.  15  N.,  E  9  W., 

See.  7,  lots  1  to  4,  incl..  EV4.  EV4WV4: 

Secl7,  SWV*; 

Sec.  ia  lots  1  to  4.  inel,  EV4.  EV4WVfc. 
T  16  N   E  9  W 

See.  4.  lots  1  to  3,  inel.,  S%NEy4,  EViSWWi 
NWV«,  SEV4NWy4.  NEy4SWy4,  EV4 

Nwy4Swy4,  s%swy4.  SEy4; 

See.  a  E'/4NEy4NEy4,  SEy4SWy4NEy4, 

SEv.NE%,  NEy4Swy4,  sv4Nwy4Swy4, 
sv%swy4.  SEy4. 

See.  13,  all: 

Sec.  18.  EVi; 

Sec.  19,  EV4; 

See.  3o!  lots  2  to  4,  inel.,  EV4.  EV4WV4. 

In  exchange,  the  mineral  estate  in 
4,990.44  acres  of  land  has  been 
conveyed  to  the  United  States.  The 
mineral  estate  conveyed  to  the  United 
States  in  the  following  described  land  is 
being  administered  by  the  National  Park 
Service  as  part  of  Grand  Canyon 
National  Park  and  Lake  Mead  National 
Recreation  Area: 

Gila  and  Salt  River  Maridioa 
T.  28  N..  E 11  W, 
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Sec.  3,  lots  1  to  4,  incl..  SV4NV4.  SV4. 
T.  30  N.,  R.  11  W.. 

See.  21.  all. 
T.32N.,R.13W., 

See.  31.  lots  1  to  4,  incl.  E^,  E^WV^; 

Sec.  33,  all. 

The  mineral  estate  conveyed  to  the 
United  States  in  the  remaining  following 
described  land,  in  or  adjacent  to  three 
wilderness  study  areas,  will  be 
administered  by  the  Bureau  of  Land 
Management  for  its  public  values: 

Gila  and  Salt  River  Meridian 

T.  13  N.,  R.  14  W.. 

Sec.  21.  all. 
T.  13  N.,  R.  15  W., 

See.  25,  WV4. 
T.  18  N..  R.  18  W., 

Sec.8,NWy4NWy4; 

Sec.  13,  W^WVi. 
T.  19  N.,  E 16  W.. 

Sec.  15,  all, 
T.  19  N.,  E 17  W., 

Sec.  33,  alL 

The  purpose  of  this  Notice  is  to  inform 
the  public  and  interested  state  and  local 
government  officials  of  this  exchange  of 
public  and  private  mineral  estates,  and 
to  outline  administration  of  the  mineral 
estate  conveyed  to  the  United  States. 
Marsha  Luke, 

Chief.  Branch  of  Lands  Operations. 
[FR  Doc.  8&-28580  Filed  12-6-89;  8:45  am] 

BIUJNQ  CODE  4t1»-32-M 


[CA-050-00-4212-14;  CA  26026]  • 

Realty  Action;  Noncompetitive  Sale  of 
PubHc  l^nd  In  Shasta  County,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action; 
noncompetitive  sale  of  public  land  in 
Shasta  County. 

summary:  The  following  public  lands  in 
Shasta  County.  California  have  been 
examined  and  found  suitable  for  direct 
sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  {90  Stat.  2750,  43  U.S.C.  1713).  to  the 
County  of  Shasta,  at  not  less  than  the 
fair  market  value.  The  County  of  Shasta 
proposes  to  use  the  land  for  a  buffer 
zone  around  the  existing  West  Central 
Landfill  and  for  future  expansion  of  the 
landfill. 

Mount  Diablo  Meridian 

T.  30  N.,  R.  6  W., 
Section  4:  Lots  1  and  2  of  the  NEy4,  NV4 

Nwy4SEy4,  sviSwy4SEy4,  EV4SEy4. 

Containing  280.03  acres,  more  or  less. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 


laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 
The  lands  are  not  needed  for  Federal 
purposes.  The  patent  when  issued, 
would  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

Excepting  and  Reserving  to  the  United 
States 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  All  mineral  deposits  shall  be 
reserved  to  the  United  States,  together 
with  the  right  to  prospect  for,  mine,  and 
remove  the  minerals. 

And  Subject  To 

A  right-of-way  to  Pacific  Gas  and 
Electric  for  a  power  line  (CA  24929). 
ADDRESS:  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management  Redding  Resource 
Area,  355  Hemsted  Drive,  Redding, 
California  96002. 

DATE:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  to  the  Area  Manager,  Redding 
Resource  Area,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Ikne  Emry,  Realty  Specialist,  at  the 
above  address. 

Dated:  November  21, 1989. 
Mari(  T.  Morse, 
Area  Manager. 
[FR  Doc.  89-28581  Filed  12-6-89;  8:45  am] 

BUXINQ  CODE  4310-40-M 


[CA-O50-4212-13;  CA  26128] 

Realty  Action;  Exchange;  Public  Lands 
and  Private  Lands  In  Lake  County,  San 
Diego  County  and  Yolo  County,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (90 
Stat.  2756). 

San  Bernardino  Meridian 

Tract  1:  T.  lOS.,  R.  3  W.. 
Sec.  33,  NWy4NWy4. 
Containing  40.86  acres  more  or  less. 

The  Trust  for  Public  Land.  116  New 
Montgomery  St.,  4th  Floor,  San 
Francisco,  CA  94102,  has  applied  to 
acquire  the  above  described  public 
lands  in  exchange  for  private  land  in  the 


Cache  Creek  Area  of  Critical 
Environmental  Concern,  described  as: 

Mount  Diablo  Meridian 

Tract  1:  T.  12  N.,  R.  4  W.. 

Sec.  6,  Lot  1,  Lot  3,  Lot  4,  Ut  5,  SEy4NWy4. 
Tract  2:  T.  13  N.,  R.  4  W., 

Sec.  31.  Lot  4. 

Containing  232.15  acres  more  or  less. 

supplementary  information:  a 

mineral  evaluation  has  been  completed 
on  the  public  lands.  None  of  the  tracts 
were  found  to  be  prospectively  valuable 
for  minerals.  The  minerals  on  all  the 
tracts  will  be  transferred  when  patent  is 
issued. 

There  will  be  reserved  to  the  United 
States  in  the  applied  for  lands,  a  right- 
of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August    . 
30, 1890  (43  U.S.C.  945). 

The  purpose  of  this  exchange  is  to 
acquire  lands  along  Cache  Creek  in 
Lake  County  and  Yolo  County, 
California  for  Bald  Eagle  habitat  and 
Tule  Elk  habitat  The  Bald  Eagle  is  a 
Federal  and  state  listed  Endangered 
Species. 

Publication  of  this  notice  in  the  Federal 
Register  shall  segregate  the  applied  for 
public  lands  from  all  other  forms  of 
■appropriation  and  the  public  land  laws, 
including  the  mining  laws,  for  a  period 
of  two  years.  This  exchange  is  expected 
to  be  consummated  before  the  end  of 
that  period. 

FOR  FURTHER  INFORMATION  CONTACT 

Catherine  Robertson,  Clear  Lake  Area 
Manager,  Bureau  of  Land  Management 
555  Leslie  Street,  Ukiah,  CA  95482; 
Phone  (707)  462-3873.  Detailed 
information  concerning  the  exchange 
including  the  environmental  assessment, 
is  available  for  review. 

dates:  For  a  period  of  45  days  from  the 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Ukiah  District 
Manager,  Bureau  of  Land  Management 
555  Leslie  Street  Ukiah,  CA  95482.  Any 
adverse  comments  will  be  evaluated  by 
the  California  State  Director,  Bureau  of 
Land  Management,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of  a 
vacation  or  modification  this  realty 
action  will  become  the  final 
determination  of  the  Bureau. 
James  F.  Dawson. 

Acting  Clear  Lake  Resource  Area  Manager 
[FR  Doc.  89-28582  Filed  12-6-89;  8:45  am] 
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(CA-01(M)0-4212-13,  CA15M8] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  In  El  Dorado  County, 
California;  Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

summary:  In  the  notice  published  in 

Federal  Register,  Vol.  54  FTl.  Page  48817, 

on  November  27, 1989,  make  the 

following 

Correctiom 

1.  On  page  48817,  in  the  third  column, 
in  the  summary,  in  the  Hrst  paragraph, 
remove  "acquisition"  and  insert 
"disposal." 

2.  The  preceding  notice  incorrectly 
described  Parcel  B  (under  Selected 
Public  Land)  as  being  located  in  T.9  N, 
R.9  E..  MDM. 

The  corrected  legal  description  for 
Parcel  B  is  as  follows. 

Selected  Public  Land 

Parcel  B  (22.70ac) 

T.9  N,  R.10  E..  MDM 
Sec.  29:  lot  7  (cancelled  M.S.  1453] 
Sec.  32:  lot  3  (cancelled  M.S.  1453) 

D  JC.  Swickard, 

Area  Manager. 

[FR  Doc.  89-28623  Filed  12-6-89:  8:45  am] 

BILUNO  CODE  4310-40-a 

[CO-030-09-4212-13-2200] 

Realty  Action;  State  of  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Realty  Action  COC-49708. 

P'roposed  exchange  of  public  lands  for 

private  lands  in  San  Miguel  County, 

Colorado. 

SUMMARY:  Certain  parcels  within  the 
following  described  public  land  have 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1716: 

New  Mexico  Principal  Meridian,  Colorado 

T.  41  N..  R.  13  W.. 

Section  27,  NWV«NWy4. 
T.  45  N..  R.  10  W.. 

Section  33.  S\4SV4; 

Section  34.  SW%SW%. 
T.  43  N..  R.  10  W., 

Section  19.  Lot  4.  NEV^NWyi; 

Section  28.  EViNWV4,  NWy4SWi<i; 

Section  29,  NEy4NEV4.  NEV4SEy4; 

Section  33,  lot  4.  WV4SWy4. 
T.  44  N..  R.  11  W.. 

Section  3,  Lots  6,  7.  a  SWy4: 

SecUonl4,NWV4SWy^: 

Section  22.  SEy4SEyt: 

Section  23.  Lots  6, 8.  NEy4NEy4; 

Section  24.  Lot  10; 

Section  27,  NyaNEV^. 


T.  43  N.,  R.  11  W, 

Section  6,  NW^. 
T.  43  N   R.  12  W. 

Section  1.  NV4."'NWy4SWy4.  SViSVfc 

Section  2.  N<4: 

Section  7.  NEy4NEV4.  SEy4SWVi: 

Section  8.  EV4SWy4; 

Section  18,  NEViNW%. 
T.  44  N..  R.  12  W.. 

Section  9.  NWy4.  SV4NE%.  NEy4SEy4; 

Section  10,  WV4SWy4: 
.     Section  15,  NW  y4.  SW  VkNEV^  SEVn 

Section  16,  E'/»NEW« 

Section  22,  E%EV4; 

Section  27,  NV4NE%.  SEy4NEy4; 

Section  35.  EV4NWy4.  SViSWy4. 

In  exchange,  the  United  States  would 
acquire  certain  parcels  of  the  following 
described  private  land  from  William 
Carstens: 

T.  43  N..  R.  10  W., 
Section  18,  SEy4SEV^  (Tract  48): 
Section  19,  NWViNEy4,  EV4EV4; 
Section  20.  WV^WV^SEy4NWM,    EV^ 

swy4.  swy«SE%; 

Section  29,  NWy4NE%.  SE^SE^; 
Section  32,  NEy4NEy4. 

Section  4.  E%!'n%NW%.  SEViNW%,  NEV* 

SWV*: 
Section  9,  EV^; 
Section  10.  NWy4,  SV4: 
Section  12.  WV4,  W%SEy4.  SE%SE%; 
Section  13.  NVi,NV4SWy4; 
Section  15.  WV4NW%: 
Section  16,  EWW^ 
T.  44  N.,  R.  12  W., 
Section  17,  EV^WVi,  WViEVi; 
Section  20,  EV^W\4,  WV<jEV4; 
Section  29,  EV^WMi,  WV4EV4.  NEViSWy4; 
Section  32.  W%NE%,  SEViNE%,  NE% 

SEy4: 
Section  33.  SWy4. 

DATES:  On  or  before  January  22, 199a 
interested  parties  may  submit  comments 
to  the  District  Manager,  Montrose 
District. 

ADDRESSES:  Submit  comments  to 
District  Manager,  Bureau  of  Land 
Management,  Montrose  District  Office, 
2465  South  Towmsend.  Montrose, 
Colorado  81401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Finch  at  the  above  address  or 
phone  (303}-249-7791. 
SUPPlfMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  dispose  of 
tracts  of  unaccessible  pubhc  land  and 
scattered  public  lands  identiHed  for 
disposal  in  the  Bureau  planning 
document,  and  acquire  parcels  of 
private  land  contiguous  to  larger  blocks 
of  public  land.  This  will  improve  access, 
manageability  and  usability  by  the 
public.  In  addition  the  BLM  will  be 
acquiring  approximately  eight  miles  of 
riparian  habitat  along  Beaver  Creek  and 
Saltado  Creek.  Land  values  will  be 
equalized  by  acreage  adjustments  or  by 
cash  equalization  payments  following 
formal  appraisal.  Approximately  2100 


acres  of  Federal  minerals  will  be 
transferred  with  the  surface. 
Conveyance  of  the  public  land  will  be 
subject  to  a  reservation  to  the  United 
States  of  a  right-of-way  for  ditches  and 
canals  (Act  of  August  30, 1890).  and  all 
other  existing  rights  including  roads,  and 
powerlines.  Site  speciRc  information  on 
rights-of-way  is  available  at  the 
Montrose  District  Office. 

Any  existing  grazing  leases  on  the 
public  lands  will  be  cancelled.  Lessees 
not  previously  notified  of  cancellation 
will  be  allowed  a  two  year  period  before 
cessation  of  grazing  use  unless  such 
period  is  waived. 

Publication  of  this  notice  segregates 
the  public  lands  from  settlement,  sale, 
location,  and  entry  under  the  public  land 
laws,  including  the  mining  laws,  except 
for  exchange  for  a  period  of  two  years 
from  publication  of  this  notice. 

Dated:  December  1, 1989. 
Alan  Keaterka, 
District  Manager. 
[FR  Doc  89-28801  Filed  12-6-e9;  8:45  am] 

WLUNO  COOC  431«-je-« 


[CA-01O-OO-441O-t01 

Antendment  to  Notice  of  Intent  To 
Prepare  Blst>op  Resource 
Management  Plan;  Bakersfield  District, 
CA 

aSEncy:  Bureau  of  Land  Management, 

Interior. 

action:  Scope  of  project  expanded:  Inyo 

National  Forest  will  be  a  cooperating 
agency. 

summary:  Pursuant  to  43  CFR  1610.2(c) 
and  40  CFR  1501.7  and  1508.5,  our 
previous  notice  (page  24153  of  the  June 
27, 1988,  FR)  is  hereby  amended  to 
expand  the  scope  of  the  utility  corridor 
portion  of  the  resource  management 
plan  (RMP),  to  include  portions  of  the 
Inyo  National  Forest  and  to  include  the 
USDA  Forest  Service,  Inyo  National 
Forest  as  a  cooperating  agency  for  the 
utility  corridor  aspects  of  the  RMP  and 
associated  EIS. 

Both  the  BLM  and  the  Forest  Service 
invite  comments  and  suggestions  on  the 
issues  to  be  addressed  in  the  expanded 
corridor  study. 

DATES:  Comments  on  the  issues  and 
scope  of  the  corridor  analysis  should  be 
received  before  December  31. 1989. 
Comments  submitted  after  that  date  will 
be  considered  to  the  extent  feasible. 
addresses:  Submit  written  comments 
and  suggestions  concerning  the  corridor 
analysis  to  Dennis  Martin,  Forest 
Supervisor.  Inyo  National  Forest.  873 
North  Main  Street.  Bishop.  California 
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93514  or  Mike  Ferguson,  Area  Manager, 
Bureau  of  Land  Management  787  North 
Main  Street,  Suite  P,  Bishop,  CaUfomia 
93514. 

FOR  further  information  CONTACT: 

Heather  Harvey.  Planner,  Inyo  National 
Forest,  Bishop.  California,  phone  619- 
873-5841;  or  Holden  Brink,  Resource 
Management  Plan  Tea-n  Leader,  Bishop 
Resource  Area.  Bishop,  California, 
phone  619-872-4881. 
SUPPLEMENTARY  INFORMATION:  The  Inyo 

National  Forest  Land  and  Resource 
Management  Plan  was  approved  in 
August  1988.  The  Plan  directs  the  Forest 
to  participate  in  an  Eastern  Sierra 
Interagency  Utility  Corridor  Study  to 
identify  an  east/west  corridor. 

The  Bishop  Resource  Area  is  currently 
developing  their  Resource  Management 
Plan  and  the  utility  corridor  study  will 
be  included  in  the  EIS  for  the  plan. 

This  study  is  being  conducted  jointly 
because  of  the  need  for  a  consistent 
analysis  between  both  agencies  to 
ensure  that  any  designated  corridor  will 
be  acceptable  to  both. 

The  agencies  will  identify  and 
consider  a  range  of  alternatives.  One  of 
these  will  be  the  designation  of  no  utility 
corridors. 

Dated:  November  27. 1989. 
Robert  D.  Rheiner,  Jr., 
District  Manager. 
[FR  Doc.  89-28577  filed  12-6-89;  8:45  am) 

BtLUNQ  COOE  4310-4(Mi 


[ID-942-00-4730-12] 

Idaho:  Filing  of  Plats  of  Survey 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management.  Boise.  Idaho,  effective 
10:00  a.m.,  November  29. 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south,  east, 
and  west  boundaries,  and  subdivisional 
lines;  the  subdivision  of  certain  sections, 
the  survey  of  lot  6  in  section  4.  and  lots  1 
and  4  in  section  9,  T.  9  S..  R.  13  E.,  Boise 
Meridian.  Idaho,  Group  No.  692,  was 
accepted  November  22. 1989. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  Management.  3380  Americana 
Terrace,  Boise.  Idaho.  83706. 

Dated:  November  29, 1989. 
Duane  E.  Olsan, 

Chief  Cadastral  Surveyor  for  Idaho. 

jFR  Doc.  89-28583  Piled  12-6-89,  8:45  am] 
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JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearings  of  the  Judicial  Conference 
Advisory  Committee  on  Civil  Rules 

agency:  Judicial  Conference  of  the 

United  States. 

ACTION:  Notice  of  hearings. 

summary:  The  Advisory  Committee  on 
Civil  Rules  has  proposed  amendments  to 
the  Federal  Rules  of  Civil  Procedure. 
The  proposed  rules  amendments  are:  4. 
New  Rules  4.1.  5, 12, 14, 15, 16.  24.  26.  28, 
30.  34.  35.  3C  41,  44.  45,  47,  48.  50,  52,  53, 
56.  63.  72.  77,  New  Forms  1-A.  and  1-B. 
Form  18  A.  and  Proposed  Amendments 
to  the  Supplemental  Rules  for  Certain 
Admiralty  and  Maritime  Claims.  Rule  C, 
RuleE. 

In  order  that  persons  and 
organizations  wishing  to  do  so  may 
comment  orally  on  the  proposed  rules, 
hearings  on  them  vtall  be  held  at  the 
United  States  Courthouse  in  San 
Francisco,  California  on  January  9, 1990, 
and  at  the  United  States  Courthouse  in 
Chicago,  Illinois  on  February  2, 1990. 

Those  interested  in  obtaining  copies 
of  the  proposed  amendments  or  in 
presenting  oral  comments  at  the 
hearings,  should  write  to  James  E.   ■ 
Macklin.  Jr..  Secretary.  Committee  on 
Rules  of  Practice  and  Procedure, 
Washington.  DC  20544.  no  later  than 
December  22. 1989.  for  the  hearings  in 
January  in  San  Francisco,  and  January 
12, 1990.  for  the  hearings  in  February  in 
Chicago. 

Dated:  November  30. 1989. 
James  E.  Macklin,  Jr., 

Secretary,  Committee  on  Rules  of  Practice 

and  Procedure. 

[FR  Doc.  89-28604  Filed  12-6-89:  8:45  am] 

BILUNO  COOE  221(M)1-M 


Hearings  of  the  Judicial  Conference 
Advisory  Committee  on  Bankruptcy 
Rules 

agency:  Judicial  Conference  of  the 

United  States. 

ACTION:  Notice  of  hearings. 

SUMMARY:  The  Advisory  Committee  on 
Bankruptcy  Rules  has  proposed 
amendments  to  the  Bankruptcy  Rules. 
The  proposed  rules  amendments,  are: 
1002,  1007, 1017, 1019,  2003,  2007.  2007.1. 
2011.  2013.  2014.  2015.  2020.  3001,  3002. 
3016.  3018.  4001.  4007.  5002.  5009.  6003. 
7062.  8002.  9027.  9034.  9035,.  and  Part  X. 

In  order  that  persons  and 
organizations  wishing  to  do  so  may 
comment  orally  qn  the  proposed  rules, 
hearings  on  them  will  be  held  at  the 
United  States  Courthouse  in  San 


Francisco.  California  on  January  IB. 
1990,  the  National  Courts  Building  in 
Washington.  DC,  on  February  1. 1990, 
and  the  United  States  Courthouse  on 
February  15. 1990,  in  Dallas.  Texas. 

Those  interested  in  obtaining  copies 
of  the  proposed  amendments  or  in 
presenting  oral  comments  at  the 
hearings,  should  write  to  James  E. 
Macklin.  Jr..  Secretary.  Committee  on 
Rules  of  Practice  and  Procedure, 
Washington.  DC  20544.  no  later  than 
December  29. 1989,  for  the  hearings  in 
January  in  San  Francisco,  and  January 
15, 1990.  for  the  hearings  in  Washington, 
DC,  and  February  1. 1990,  for  the 
hearings  in  Dallas.  TX. 

Dated:  November  30. 1990. 
James  E.  Macklin,  Jr^ 
Secretary.  Committee  on  Rules  of  Practice 
and  Procedure. 
[FR  Doc.  89-28605  Filed  12-6-89;  8:45  am] 

BILUNO  CODE  2310-01-11 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  89-51] 

John  F.  Horvat,  M.D.;  Denial  of 
Application 

On  June  16, 1989.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  John  F.  Horvat.  M.D., 
(Respondent)  of  1728  Jonathan  Street. 
Suite  204,  Allentown,  Pennsylvania 
18104,  proposing  to  deny  his  application, 
executed  on  July  11. 1988.  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  August  3. 1989.  the 
Government  filed  a  Motion  for  Summary 
Disposition  alleging  that  Respondent 
was  not  currently  authorized  to  handle 
controlled  substances  in  the 
Commonwealth  of  Pennsylvania. 
Respondent  filed  a  response  to  the 
Government's  motion.  On  October  4. 
1989.  Judge  Bittner  issued  her  opinion 
and  recommended  ruling.  No  exceptions 
were  filed,  and  on  November  15, 1989, 
Judge  Bittner  transmitted  the  record  of 
these  proceedings  to  the  Administrator. 
The  Administrator  has  considered  the 
record  in  its  entirety  and  pursuant  to  21 
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CFR  1316.67,  hereby  issues  his  Baal 
order  in  this  matter. 

The  Administrative  Law  Judge  found 
that  on  February  16, 1989,  the 
Commonwealth  of  Pennsylvania, 
Department  of  State,  Bureau  of 
Professional  and  Occupational  Affairs, 
Siate  Board  of  Medicine,  automatically 
suspended  Respondent's  license  to 
practice  medicine  and  surgery, 
rherefore.  Respondent  is  currently 
without  authorization  to  handle 
controlled  substances  in  Pennsylvania. 
Respondent,  in  his  response  to  the 
motion  for  summary  disposition,  did  not 
deny  that  his  state  license  to  practice 
medicine  had  been  suspended.  Rather, 
Respondent  argued  that  he  has  appealed 
ihe  automatic  suspension  of  his  license 
to  practice  medicine  and  surgery,  that  he 
believes  that  he  will  prevail  in  this 
appeal,  and  that  under  these 
circumstances  a  summary  disposition  is 
inappropriate  at  this  time. 

The  Administrator  and  his 
predecessors  have  consistently  held  that 
OEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substance  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances.  21  U.S.C.  823(f). 
See,  Wingfield  Drugs,  Inc.,  Docket  No. 
87-13,  52  FR  27070  (1987);  Robert  F. 
Witek,  D.D.S..  Docket  No.  87-54.  52  FR 
47770  (1987);  and  Bobby  Watts.  M.D., 
Docket  No.  87-71,  53  Fed.  Reg.  11919 
(1988).  Judge  Bittner  concluded  that  it  is 
clear  that  Respondent  is  not  currently 
licensed  to  practice  medicine  or 
authonzed  to  handle  controlled 
substances  in  Pennsylvania,  and  as  a 
result  of  Respondent's  lack  of  this  state 
authority,  he  is  not  currently  entitled  to 
a  DEA  registration. 

The  Admmistrative  Law  Judge  further 
found  that  there  was  no  merit  to 
Respondent's  contention  that  summary 
disposition  would  be  inappropriate  at 
this  time.  An  application  for  a  DEA 
registration  may  be  denied  where  the 
applicants  state  license  or  registration 
has  been  suspended,  and  it  does  not 
matter  whether  or  not  the  state  action  is 
final  or  on  appeal.  See,  Robert  F.  Witek, 
D.D.S,  supra. 

Finally,  Judge  Bittner  concluded  that 
the  motion  for  summary  disposition  was 
properly  entertained  and  must  be 
granted.  When  no  fact  question  is 
involved,  or  when  the  facts  are  agreed, 
there  is  no  requirement  that  an  agency 
convene  a  plenary,  adversarial 
administrative  proceeding,  even  though 
the  pertinent  statute  prescribes  a 
hearing.  Congress  does  not  intend 
administrative  agencies  to  perform 
meaningless  tasks.  See,  United  States  v. 
Consolidated  Mines  and  Smelting  Co., 


Ltd..  445  F.2d  432, 453  (9th  Cir.  1971); 
NLRB  v.  International  Association  of 
Bridge,  Stuctural  and  Ornamental 
Ironworkers,  AFL-CIO,  549  F.2d  634  (9th 
Cir.  1977). 

The  Administrator  hereby  adopts  the 
opinion  and  recommended  decision  of 
the  Administrative  Law  Judge.  The 
Administrator  concludes  that 
Respondent's  application  for  a  DEA 
registration  should  be  denied  due  to  his 
lack  of  authorization  to  handle 
controlled  substances  in  the 
Commonwealth  of  Pennsylvania. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
piu^uant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  21  CFR  0.100(b), 
orders  that  the  cpphcation  for  a  DEA 
Certificate  of  Registration  executed  by 
Respondent  on  July  11, 1988,  and  any 
other  pending  applications  submitted  by 
Respondent  be,  and  they  hereby  are, 
denied.  This  order  is  effective  December 
7. 1989. 

Dated:  November  29. 1989. 
John  C  Lawn, 

Administrator. 

[FR  Doc.  89-28528  Filed  12-6-89;  845  am] 

BtlXINQ  COOC  4410-OV-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReL  Na  34-27484;  FUt  Na  SR-MSRB-M- 

12] 

Self-Regulatory  Organization; 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board;  Relating  to  Supervision  and 
Preservation  of  Records 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  18, 1989,  the 
Municipal  Securities  Rulemaking  Board 
("Board")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  as  described  in 
Items  L  II,  III  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization't 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  amendments  to 
Board  rules  G-27  on  supervision  and  G- 
9  on  preservation  of  records  (hereafter 
referred  to  as  "the  proposed  rule 
change").  The  proposed  rule  change  will 
provide  more  specific  guidance  in  rule 
G-27  as  to  the  supervisory 


responsibilities  of  dealers  and  clarify 
rule  G-9  as  it  applies  to  rule  G-27.  The 
Board  requests  that  the  Commission 
delay  the  effectiveness  of  the  proposed 
rule  change  for  a  period  of  six  months 
following  the  date  of  Commission 
approval  in  order  to  provide  dealers  an 
opportunity  to  review  their  procedures 
to  ensure  compliance  writh  the  proposed 
rule  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  Hie 
Board  has  prepared  summaries,  set  forth 
in  sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Rule  G-27  on  supervision  requires  a 
dealer  to  supervise  the  mtmicipal 
securities  activities  of  its  associated 
persons  and  the  conduct  of  its  business. 
It  specifies  that  one  or  more  municipal 
securities  principals  must  be  designated 
to  supervise  the  dealer  and  also  requires 
a  dealer  to  have  and  enforce  written 
supervisory  procedures.  Rule  G-27 
places  responsibility  for  ensuring 
compliance  with  Board  and  other  rules 
directly  on  the  dealer.  This  provides 
important  customer  protections  and 
ensures  the  continued  integrity  of  the 
municipal  securities  market.  The  Board 
has  reviewed  the  requirements  of  rule 
G-27  and  determined  that  the  proposed 
rule  change  provides  more  specific 
guidance  as  to  the  supervisory 
responsibilities  of  municipal  securities 
dealers.  The  proposed  rule  change  also 
clarifies  rule  G-9  on  the  retention  of 
records  as  it  applies  to  rule  G-27. 

The  proposed  rule  change  to  rule  G-27 
will  require  a  dealer  to  establish  an 
effective  supervisory  system  that  has 
three  major  components:  (i)  The  specific 
designation  of  each  principal,  including 
his  area  of  supervisory  responsibility; 
(ii)  the  adoption  and  maintenance  of 
detailed  written  supervisory  procedures 
designed  to  ensure  that  a  dealer's 
business  and  the  municipal  securities 
activities  of  its  associated  persons  are  in 
compliance  with  Board  and  other 
applicable  rules:  and  (iii)  at  least  an 
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annual  review  of  its  supervisory  system 
and  written  procedures  to  ensure  that 
they  are  adequate  and  up-to-date  and  to 
determine  whether  the  dealer  is  in 
compliance  with  Board  and  other 
applicable  rules.  These  requirements  are 
consistent  with  the  practices  of  many 
dealers  who  have  established  effective 
supervisory  systems  and  with  the 
supervisory  requirements  of  other  self- 
regulatory  organizations. 

Section  (a) 

Section  (a)  of  the  rule  would  be 
amended  to  reiterate  a  dealer's  essential 
obligation  to  supervise  the  conduct  of  its 
municipal  securities  business  and  the 
municipal  securities  activities  of  its 
associated  persons.  The  duty  of  a  dealer 
to  supervise  its  own  securities  activities 
is  well  settled  under  the  federal 
securities  laws  and  under  the  shingle 
theory. 

Section  (b) 

All  supervision  must  be  effected 
through  and  by  a  qualified  principal 
Rule  G-27  permits  considerable 
flexibility,  subject  to  certain  minimum 
numerical  requirements  specified  in  rule 
G-3(b),  on  standards  of  professional 
qualification,  to  delegate  supervisory 
responsibility  to  one  or  more  principals 
in  a  manner  that  best  serves  the 
administrative  and  other  practical 
concerns  of  a  dealer. 

Section  (b)  of  the  rule  would  be 
amended  to  simply  restate,  in  a  more 
"n^anized  fashion,  which  category  of 
principal  may  discharge  various 
supervisory  responsibilities.  In  general, 
supervisory  responsibilities  for  the 
municipal  securities  activities  of  a 
dealer  must  rest  Mrith  a  qualified 
municipal  securities  principal  However, 
rule  G-27(b)  specifies  a  number  of 
supervisory  responsibilities  that  also 
may  be  performed  by  municipal 
securities  sales  principals,  by  general 
securities  principals,  and  by  financial 
and  operations  principals.  Ln  addition, 
this  section  iHt)vides  that  a  dealer  that  is 
not  a  baiik  dealer  or  an  introducing 
broker  must  appoint  at  least  one 
financial  and  operations  principal  to 
discharge  SEC  financial  reporting  and 
customer  protection  requirements  and  to 
be  principally  responsible  for  the  books 
and  records  of  the  dealer  the  chief 
financial  officer  of  such  a  dealer  must  be 
a  financial  and  operations  principal  An 
introducing  broker  may  appoint  either  a 
financial  and  operations  principal  or  a 
municipal  securities  principal  to 
supervise  its  books  and  records  or  act  as 
the  chief  financial  officer. 

A  written  record  of  the  name  of  each 
designated  principal  and  of  his 
super  visory  responsibilities  must  be 


maintained  for  six  years  as  required  in 
rule  G-9  and  the  dealer's  reconds  must 
be  updated  as  changes  occur.  It  should 
be  emphasized  that  nothing  in  the 
proposed  rule  change  alters  the  long- 
standing position  of  the  Board  that  a 
principal  designated  as  responsible  for 
supervising  the  municipal  activities  of  a 
branch  office  or  unit  need  not  be 
physically  located  there  as  long  as  the 
supervisor  effectively  can  supervise  the 
associated  persons  and  activities  of  the 
branch  office  or  unit  from  his  different 
location. 

Section  (c) 

One  of  the  principal  provisions  of  rule 
G-27  has  been  the  requirement  that  a 
dealer  establish  written  supervisory 
procedures  to  assure  compliance  with 
Board  and  other  applicable  rules.  This 
ensures  that  designated  principals  are 
informed  about  the  scope  of  their  duties 
and  permits  the  dealer  to  oversee  its 
principals'  activities.  Section  (c)  of  the 
rule  would  be  amended  to  provide 
additional  guidance  as  to  what  matters 
should  be  covered  in  written 
supervisory  procedures.  The  Board 
anticipates  that  supervisory  procedures 
will  cover  all  supervisory  activities 
permitted  of  principals  under  rule  G-3. 
In  addition,  section  (c)  would 
specifically  require  written  supervisory 
procedures  to  provide  for  the  periodic 
review  of  each  office  in  which  municipal 
securities  activities  occur,  including 
branch  offices  or  units.  Among  other 
things,  the  section  would  anticipate  that 
the  written  supervisory  procedures 
specifically  will  address  Board  rules  and 
how  supervision  wrill  occur.  For 
example,  paragraph  (c)(iii)  of  the 
amended  rule  would  require  the  regular 
and  frequent  review  and  approval  by  a 
designated  principal  of  customer 
accounts  in  which  transactions  occur. 
The  purpose  of  this  requirement,  which 
is  contained  in  current  rule  G-27,  is  to 
detect  and  prevent  irregularities  and 
abuses.  The  Board  expects  dealers  to 
establish  procedures  that  effectively 
obtain  this  objective  and  are  capable  of 
compliance.  Thus,  in  determining  when 
an  accoimt  must  be  reviewed,  a  dealer 
might  look  to  the  volume  and  frequency 
of  trading  and  the  nature  of  the 
securities  traded.  Such  guidelines  would 
be  appropriate  if  they  are  articulated 
clearly  in  a  dealer's  written  supervisory 
procediues. 

Section  (d) 

Section  (d)  of  the  amended  rule  would 
require  a  dealer  to  revive  and  update  its 
supervisory  procedures  when  necessary 
to  respond  to  changes  in  Board  or  other 
applicable  rules,  administrative  changes 
at  the  dealer,  and  other  relevant 


developments.  The  intent  of  the  Board  is 
to  ensure  that  a  dealer  is  aware  6i 
current  regulatory  developments  and 
will  educate  its  supervisors  and 
associated  persons  in  all  applicable 
requirements  to  ensure  compliance. 

The  proposed  rule  change  also 
clarifies  a  dealer's  obligation  to  evaluate 
its  compliance  with  Board  and  other 
applicable  rules  at  least  annually.  The 
proposed  rule  change  permits  a  dealer  to 
develop  its  own  procedures  for 
evaluation  compliance.  For  example, 
some  dealers  may  require  principals  to 
report  on  compliance  issues  periodically 
or  to  submit  written  compliance  reports 
summarizing  activities  under  their 
particular  supervision.  In  addition,  a 
dealer  must  be  satisfied  that  its 
designated  principals  are  following  their 
respective  written  supervisory 
procedures.  This  can  be  accomplished 
by  ensuring  that  a  designated  principal 
keep  notes  sufficient  to  permit  adequate 
oversight  by  the  dealer. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
rule  change  will  not  have  any  impact  on 
competition  since  it  applies  equally  to 
all  municipal  securities  brokers  and 
dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  solicited  comments  on  the 
proposed  rule  change  in  an  exposure 
draft  published  in  August  1989.  The 
Board  received  one  conmient  letter  on 
the  exposure  draft.  The  commentator 
did  not  specifically  address  the 
proposed  rule  amendments  but 
requested  that  the  Board  of  the  National 
Association  of  Sectirities  Dealers,  Inc. 
("NASD")  make  a  form  of  supervisory 
procedures  available  to  firms  so  that 
they  may  more  easily  comply  with  the 
requirement  for  written  supervisory 
procedures.  The  Board  has  not 
developed  such  a  form  because  of  the 
differences  in  how  securities  firms  and 
bank  dealers  arrange  their  supervisory 
structure  and  ho\«  they  ensure 
compliance  with  Board  rules.  The 
Board's  staff  contacted  the  NASD  for  its 
reaction  to  this  suggestion.  The  NASD 
noted  that  it  also  has  not  prepared  a 
form  of  procedures  for  dealers  because 
of  the  differences  in  compliance 
procedures.  The  NASD  stated  that  Its 
examiners  are  willing  to  comment  on  the 
adequacy  of  written  supervisory 
procedures  but  firms  must  determine 
their  own  method  for  compliance. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Conunission  may  designate  up  to  90 
days  of  such  date  if  it  fmds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguinents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  28, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  29, 1989. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  89-28539  Filed  12-6-89:  8:45  am] 
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(ReleaM  No.  34-27468;  File  No.  SR-MSRB- 
89-9] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  the  Delivery  of 
Official  Statements  and 
Recordkeeping 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 


given  that  on  November  13, 1989,  the 
Municipal  Securities  Rulemaking  Board 
("Board")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  as 
described  in  items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  proposed  rule  C-36 
regarding  the  delivery  of  official 
statements  and  other  information  to  the 
Board  or  its  designee,  proposed 
amendments  to  rule  G-8  on 
recordkeeping  and  proposed  Form  G-36 
(hereafter  "the  proposed  rule  change"). 
The  Board  requests  that  the  Commission 
delay  the  effectiveness  of  the  proposed 
rule  change  for  a  period  of  30  days 
following  the  date  of  approval  in  order 
to  allow  dealers  time  to  develop 
procedures  to  comply  with  the  new 
requirements.  The  proposed  rule  change 
would  require  underwriters  to  send  to 
the  Board  copies  of  official  statements 
and  certain  other  information  for  certain 
new  issue  municipal  securities  for 
inclusion  in  the  Board's  planned  central 
electronic  repository. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  complexities  of  municipal 
securities  [e.g..  complex  extraordinary 
and  other  call  features,  put  options  and 
variable  and/or  convertible  interest 
rates)  make  it  essential  that 
professionals  and  investors  have  access 
to  complete  and  timely  descriptive 
information  about  municipal  securities 
and  municipal  securities  issuers.  Such 
information  generally  is  available  in 
official  statements  for  new  issue 
municipal  securities.  The  Board  has 
been  concerned,  however,  that  the  flow 
of  information  in  the  new  issue  market 
has  not  been  adequate  to  ensure  that 
market  participants  have  access  to  the 
official  statement  for  a  new  issue  at  the 
time  trading  begins  in  the  issue.  In 
addition,  in  the  secondary  market,  it 
appears  that  dealers  that  need 
descriptive  information  for  issues  they 
are  trading  usually  do  not  have  access 
to  the  official  statements  that  contain 
the  information.  The  Board  believes  that 


these  information  problems  can  be 
ameliorated  by  the  creation  of  a 
repository  for  official  statements  and 
other  documents. 

Proposed  Rule  G-36 

The  Board  plans  to  create  a  repository 
that  would  function  much  Uke  a  public 
library  that  stores  and  indexes  the 
documents  and  provides  copies  of  the 
documents  to  parties  requesting  them 
for  a  fee.  In  furtherance  of  that  goal,  the 
Board  adopted  the  proposed  rule 
change.  Rule  G-36{b)  would  require 
underwriters  of  issues  subject  to 
Securities  Exchange  Act  rule  15c2-12  to 
provide  to  the  Board  or  its  designee  a 
copy  of  the  final  official  statement  and  a 
completed  Form  G-38  which  includes 
CUSIP  numbers  for  these  issues  to 
permit  the  information  to  be  indexed  by 
CUSIP  number.  In  addition,  rule  G-38{c) 
would  require  underwriters  of  certain 
issues  not  subject  to  rule  15c2-12  to 
send  to  the  Board  a  copy  of  the  official 
statement  in  final  form  if  prepared  by  or 
on  behalf  of  the  issuer,  along  with  a 
completed  Form  G-36.  These  issues 
include  those  less  than  $1  million,  but 
not  those  qualified  for  the  exemption  set 
forth  in  rule  15c2-12(c).  regardless  of  the 
amount  of  the  issue  [e.g..  certain 
privately-placed  and  shori-term  issues). 
Official  statements  for  issues  exempt 
from  rule  15c2-12  pursuant  to  section  (c) 
would  not  be  required  to  be  sent  to  the 
repository  because  the  Board  believes 
that  such  documents  may  not  be  very 
useful  to  repository  customers. 
Privately-placed  securities  probably  will 
not  be  heavily  traded  in  the  secondary 
market  and  short-term  issues  will 
mature  soon  after  the  official  statement 
is  placed  in  the  repository.  The  Board,  of 
course,  will  accept  any  of  these  official 
statements  if  provided  voluntarily  to  the 
repository,  along  with  a  completed  Form 
G-36. 

The  official  statements  must  be  sent, 
by  certified  or  registered  mail,  or  some 
other  equally  prompt  means  that 
provides  a  record  of  sending,  within  one 
business  day  of  receipt  from  the  issuer 
for  issues  subject  to  rule  15c2-12  but  no 
later  than  10  business  days  after  the 
date  of  the  final  agreement  to  purchase, 
offer  or  sell  the  municipal  securities,  and 
within  one  business  day  of  closing  for 
other  issues.  The  latter  requirement 
ensures  that  the  Board  is  not  inserting 
itself  into  the  official  statement 
preparation  process — but  recognizes 
that  if  final  official  statements  are 
prepared,  they  should  be  done  by 
closing. 

In  addition,  rule  G-36(d)  would 
require  underwriters  to  send  to  the 
Board  amended  or  "stickered"  official 
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statements  if  the  issuer  provides  the 
amendment  during  the  underwriting 
period.  Underwriters  also  must  provide 
a  statement  including  the  CUSIP  number 
or  numbers  for  the  issue,  the  fact  that 
official  statements  previously  had  been 
sent  to  the  Board  and  that  the  official 
statement  has  been  amended. 

Rule  G-36(e)  would  provide  that,  if  an 
issue  is  canceUed  after  docimients  are 
provided  to  die  Board  or  its  designee, 
the  underwriter  must  notify  the  Board 
promptly,  in  writing,  of  this  fact. 
Through  this  provision  the  Board  would 
ensure  that  the  repository  does  not 
collect  and  disseminate  documents  for 
cancelled  issues.  If  a  syndicate  is 
formed  for  the  underwriting  of  the  issue, 
rule  G-36(f)  would  require  the  managing 
underwriter  to  take  the  actions  required 
under  draft  rule  G-36.  Finally,  rule  G- 
36(g)  would  require  that,  within  60  days 
of  the  effective  date  of  the  rule, 
underwriters  deliver  the  documents  and 
written  information  referred  to  in  rule 
G-36  for  each  offering  of  municipal 
securities  from  the  effective  date  of  SEC 
rule  15C2-12  (January  1, 1990)  to  the 
effective  date  of  draft  rule  G--36. 

Proposed  Amendments  to  Rule  G-8 

The  proposed  mle  change  also  would 
require  the  underwriter  to  keep  a  record 
of  the  name,  par  amount  and  CUSIP 
number  or  numbers  of  all  issues  subject 
to  rule  G-36,  along  with  the  dates  that 
the  documents  and  written  information 
referred  to  In  rule  G-38  are  received 
from  the  issuer  and  are  sent  to  the  Board 
or  its  designee  and.  for  issues  subject  to 
rule  15c2-12,  the  date  of  the  final 
agreement  to  purchase,  offer,  or  sell  the 
municipal  securities.  The  proposed  rule 
change  is  designed  to  assist  in  ensuring 
compliance  with  certain  of  the 
requirements  of  SEC  rule  15c2-12  and 
Board  rule  G-36. 

The  Board  has  adopted  the  proposed 
rule  change  pursuant  to  section 
15B(b)(2)(C)  of  the  Seoirities  Exchange 
Act  of  1934.  as  amended,  which 
authorizes  the  Board  to  adopt  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  coop>eration  and  coordination 
with  persons  engaged  in  regulating 
transactions  in  municipal  securities  and, 
in  general,  to  protect  investors  and  the 
public  interest.  An  official  statement 
repository  will  significantly  increase  the 
scope  of  information  concerning 
municipal  securities  made  available  to 
the  general  public  and  market 
participants  in  furtherance  of  the 
Board's  rulemaking  piuposes.  In 
addition,  a  repository  would  allow  the 
Board  to  consider  possible  rulemaking 
initiatives  to  ensure  that  customers  have 


complete  information  regarding 
municipal  tecurities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  Oie 
proposed  rule  change  would  impose  any 
burden  on  competition  since  it  applies 
equally  to  all  brokers,  dealers  and 
municipal  seciuities  dealers.  In  addition, 
the  Board  realizes  that  information 
vendors  may  wish  to  disseminate 
information  acquired  from  the 
repository.  The  Board  believes  that  the 
creation  of  a  central  repository  will  not 
impose  any  burden  on  competition 
among  such  information  vendors  or 
between  the  Board  and  such  vendors 
because,  as  noted  by  the  Boa'd  in  its 
"Guiding  Principles  for  a  Central 
Electronic  Repository,"  the  Board  will 
operate  the  repository  in  a  manner  that: 
(1)  WOl  provide  equal  access  to 
documents  to  any  person;  (2)  will  not 
confer  special  or  unfair  economic 
benefit  to  any  person;  and  (3)  will 
encourage  and  facilitate  the 
development  of  information 
dissemination  services  by  private 
vendors.*  The  Board  wishes  to 
emphasize  that  official  statements  are 
pubhc  documents  that  are  now  and  will 
continue  to  be  available,  upon  request, 
through  a  number  of  chaimels,  such  as 
issuers  and  underwriters. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

In  August  1989,  the  Board  published 
for  comment  draft  rule  G-36  and  draft 
amendments  to  rule  G-8.  The  Board 
received  10  comments  in  response  to  the 
draft  rule. 

In  general,  most  of  the  commentators 
support  the  concept  of  a  centred 
repository  for  official  statements 
operated  by  the  Board.  One 
commentator  suggests  that  the  Board 
consider  a  completely  voluntary 
repository,  and  one  commentator 
believes  the  Board  should  not  develop  a 
repository.  The  comments  on  specific 
provisions  of  the  rule  are  summarized 
and  discussed  below. 


'  The  Commiision  i(  concerned  that  the  proposed 
rule  change  may  competitively  disadvantage  Ihoie 
information  vendor*  interested  in  l>ecoimng  • 
Nationally  Recognized  Municipai  Seciiribe* 
Information  Repository  at  "NRMSIR."  and  therefore 
requests  thai  commentators  address  whether  the 
propoeal  would  impose  any  burden  on  competition 
not  necessary  or  appropriate  in  furtherance  of  tha 
purpoMs  of  the  Act  Commentators  are  alao  asked 
to  consider  whether  the  Commission  should,  if  so 
requested,  designate  the  Board  a  NRMSIR  if 
proposed  rule  G-96  is  approved  end  In  effect  See 
page  23,  below. 


1.  Draft  Rule  0-38— (a)  What  Issues 
Should  be  Subject  to  Draft  Rule  0-36 

Four  commentators  state  that  the 
Board  should  make  the  rule  applicable 
to  all  issues,  not  just  those  subject  to 
SEC  rule  15c2-12,  if  official  statements 
are  made  available  by  the  issuer.  One 
commentator  notes  that  this  should 
ensure  that  disclosure  documentation  is 
available  in  the  repository  for  as  many 
issues  as  possible.  One  commentator 
states  that  such  a  requirement  would 
make  the  rule  parallel  with  rule  G-32, 
which  requires  dealers  to  deliver  final 
official  statements  to  new  issue 
customers  for  all  issues  for  which  a  final 
official  statement  is  prepared  by  the 
issuer.  One  commentator  adds  that  the 
Board  should  consider  the  cost  impact 
on  small  tmderwriters  of  such  a 
requirement. 

Three  commentators,  however,  state 
that  the  Board  should  limit  application 
of  draft  rule  C-36  to  issues  subject  to 
SEC  rule  15c2-12.  One  states  that  the 
delivery  requirements  under  draft  rule 
G-36  and  SEC  rule  15c2-12  should 
parallel  one  another.  Another  notes  that 
"final  official  statement"  is  a  defined 
term  in  SEC  rule  15c2-12  and  that 
making  draft  rule  G-36  apply  to  issues 
not  subject  to  rule  15c2-12  would 
require  underwriters  to  jud^e  whether 
what  they  have  received  from  the  issuer 
is  a  "final  official  statement"  It  states 
that  the  SEC  decided  not  to  place  such  a 
burden  on  underwriters  and  suggests 
that  the  Board  allow  underwriters  to 
send  such  documents  to  the  Board 
voluntarily. 

The  Board  has  determined  to  extend 
the  rule  to  certain  issues  not  subject  to 
SEC  rule  15c2-12,  i.e^  certain  issues  of 
less  than  $1  million.  The  Board  believes 
it  would  be  beneficial  to  have  those 
official  statements  in  the  repository.  The 
rule  will  not  be  extended  to  other  issues 
exempt  from  rule  15ca-12  (i.e..  certain 
private  placements  and  short-term 
issues,  whether  above  or  below  the  $1 
million  threshold)  because  such 
documentation  may  not  be  very  useful 
to  repository  customers.  Privately- 
placed  securities  probably  will  not  be 
heavily  traded  in  the  secondary  market 
and  short-term  issues  will  mature  soon 
after  the  official  statement  is  placed  in 
the  repository.  Official  statements  for 
issues  not  subject  to  rule  G-38  may  be 
provided  voluntarily  to  the  repository, 
along  with  a  completed  Form  G-36. 

(b)  What  Documents  Should  be 
Delivered— {ij  Refunding  Documents 

While  there  is  consensus  that  final 
official  statements  should  be  delivered 
to  the  Board,  three  commentators  state 
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that  there  are  problems  with  the 
requirement  to  deliver  refunding 
documents.  One  states  that  the 
definition  of  refunding  documents  in  the 
draft  rule  is  vague  and  unnecessarily 
broad  and  places  an  unwarranted 
burden  on  underwriters,  as  well  as  the 
users  of  a  central  repository,  because  it 
could  include  a  number  of  lengthy 
documents  (e.g.,  bond  ordinance,  legal 
opinion,  escrow  agreement,  and 
arbitrage  certificate)  that  the  Board  does 
not  really  want  in  its  repository  and  that 
customers  of  the  repository  will  not  use. 
It  notes  that  information  regarding  the 
escrow  and  scheduled  redemptions  of 
refunded  bonds  typically  is  available  in 
a  notice  of  defeasance  and  notice  of  call 
and  that  the  rule  should  be  revised  to 
require  the  filing  only  of  these 
documents  for  refunded  issues.  It  also 
suggests  that  the  delivery  requirement 
be  delayed  until  closing  of  the  issue 
because  of  the  changes  in  the  documents 
that  can  occur  up  until  that  time. 

Another  commentator  asks  that  the 
Board  delete  the  mandatory  filing 
requirement  of  refunding  documents  and 
make  it  voluntary  because,  with  such  a 
requirement,  the  Board  appears  to  be 
extending  itself  beyond  the  scope  of 
information  within  the  underwriter's 
control.  It  notes  that  refunding 
documents  are  not  required  to  be 
provided  to  underwriters  under  rule 
15c2-12,  and,  if  accessible  to  the 
underwriter,  may  only  be  so  by  closing. 
It  also  notes  that  refunding  documents 
are  often  incomplete  without  reference 
to  the  documents  of  the  refunded 
issue — which  documentation  would  not 
necessarily  be  available  in  the 
repository. 

Since  its  December  1987  letter  to  the 
SEC  suggesting  the  establishment  of  a 
central  electronic  repository,  the  Board 
has  stated  that  refunding  documents 
should  be  included  in  the  repository 
because  of  the  importance  of  such 
information  to  the  purchase  and  sale  of 
the  refunded  issue.  However,  certain 
commentators  on  this  issue  were 
concerned  about  the  definition  of 
refunding  documents  and  the  timing  of 
delivery.  While  the  Board  believes  the 
timing  problem  could  be  resolved  by 
moving  dehvery  back  to  the  issue's 
closing,  the  definitional  problem 
remains.  One  commentator  notes  that 
the  mass  quantity  of  paper  that  is 
included  in  the  current  definition  of 
refunding  doctmients  is  unnecessary — 
only  a  notice  of  defeasance  and  notice 
of  call  are  necessary.  It  is  clear, 
however,  that  not  all  notices  of 
defeasance  set  forth  the  necessary 
information.  In  addition,  since  a 
refunding  does  not  negate  the  refunded 


issue's  indenture,  it  may  be  important  to 
refer  back  to  that  document  as  well.  In 
fact,  it  might  be  useful  to  require  dealers 
to  deliver  a  copy  of  the  official 
statement  for  the  refunded  issue,  along 
with  the  other  refunding  documents,  to 
ensure  that  repository  users  have  as 
complete  a  picture  as  possible  of  the 
refunded  issue. 

Because  few  of  the  conmientators 
focused  on  the  definition  of  refunding 
documents  and  the  Board  wants  to 
ensure  that  it  receives  useful 
information  on  refunded  issues,  without 
also  receiving  unnecessary  documents, 
the  sections  of  the  rule  dealing  with 
delivery  of  refunding  documents  have 
been  deleted  at  this  time.  However, 
because  of  the  importance  of  including 
such  information  in  the  repository, 
revised  provisions  along  the  lines 
discussed  above  will  be  published  for 
additional  industry  comment. 

(ii)  "Stjckered"  Official  Statements 

Six  commentators  agree  that  draft  rule 
C-36  should  apply  to  stickered  official 
statements  if  the  issuer  provides  the 
information  during  the  underwriting 
period.  One  notes  that  if  certain 
information  is  sufficiently  material  to 
require  an  amendment  to  the  official 
statement,  that  information  should  be 
available  to  all  investors,  including 
those  relying  on  the  central  repository. 
Another  suggests  that  the  filing 
requirement  for  stickered  official 
statements  be  delayed  until  three 
business  days  after  receipt  of  the 
information  from  the  issuer. 

In  response  to  these  comments,  the 
Board  has  added  a  new  section  (d)  to 
draft  rule  G-36  to  require  dealers  to 
deliver  to  the  Board  by  certified  or 
registered  mail,  or  some  other  equally 
prompt  means  that  provides  a  record  of 
sending,  within  one  business  day  of 
receipt  from  the  issuer,  amended  or 
"stickered"  official  statements,  if 
prepared  by  the  issuer  during  the 
underwriting  period.  Dealers  also  must 
provide  a  statement  including  the  CUSIP 
number  or  numbers  for  the  issue,  the 
fact  that  the  official  statement 
previously  had  been  sent  to  the  Board 
and  that  Uie  official  statement  has  been 
amended. 

(c)  Where  Should  the  Documents  be 
Delivered 

One  commentator  asks  that  the  Board 
revise  the  draft  rule  to  require  dealers  to 
send  the  required  documents  to  the 
Board  and  any  Nationally  Recognized 
Municipal  Securities  Information 
Repository  ("NRMSIR").  It  states  that  it 
should  not  be  unduly  burdensome  for 
underwriters  to  provide  such  documents 
since  the  number  of  NRMSIR  applicants 


does  not  appear  to  be  great.  In  addition, 
it  notes  that  having  the  documents 
delivered  to  the  Board  and  the  NRMSIRs 
ensures  that  each  NRMSIR  has  a 
complete  set  of  all  official  statements 
and  refunding  documents  without  a 
requirement  for  an  electronic  linkage 
between  the  NRMSIRs  and  the  Board. 

One  commentator  states  that,  once  the 
Board  receives  NRMSIR  status,  it  is  not 
clear  whether  other  entities  will  apply 
for  such  status.  It  adds,  however,  that 
other  entities  are  free  to  establish 
repositories  with  services  that  may  be 
needed  by  the  underwriting  community 
[e.g.,  production  of  copies  of  official 
statements  in  bulk)  and  that 
underwriters  would  readily  forward 
disclosure  documents  to  these  entities. 
Another  commentator  notes  that 
underwriters  should  not  be  required  to 
provide  documents  for  free  to  more  than 
one  repository  because  repositories  sell 
such  information. 

There  seems  to  be  a  misconception,  at 
least  on  the  part  of  one  commentator, 
about  the  function  of  the  Board's 
repository.  The  Board's  repository  will 
be  the  "public  library"  for  official 
statements  that  will  not  only  collect  and 
disseminate  the  information  for  one  or 
two  months  after  the  underwriting 
period,  but  also  will  retain  the 
information  for  the  life  of  the  issue  and 
for  a  certain  period  beyond.  Its  main 
functions  are  to  be  the  permanent  base 
for  historical  information  on  municipal 
securities  and  the  central  location  for 
dissemination  of  more  current  municipal 
securities  documents  to  assist  the 
functioning  of  the  municipal  securities 
market  and  facilitate  Board  rulemaking. 

In  regard  to  the  commentator's 
specific  comment  that  draft  rule  G-36  be 
revised  to  require  dealers  to  send  copies 
of  official  statements  to  the  Board  and 
all  NRMSIRs,  the  Board  decided  against 
making  such  a  change.  It  is  unclear  how 
many  organizations  will  apply  for 
NRMSIR  status— particularly  if  the 
Board  provides  them,  by  rule,  with  the 
right  to  receive  free  official  statements 
for  all  new  issues.  The  Board  believes  it 
would  be  onerous  to  put  such  an  open- 
ended  burden  on  the  dealer  community. 
In  addition,  it  is  not  clear  how  dealers 
can  be  kept  apprised  of  which  entities 
have  acquired  NRMSIR  status  and  how 
the  enforcement  agencies  (i.e.,  NASD 
and  banking  agencies)  could  inspect  for 
compliance  with  such  a  rule. 

The  Board  also  beUeves  that  it  is 
inappropriate  to  write  rules  that  benefit 
certain  private,  profit-making  ventures. 
In  addition,  the  Board  does  not  believe  it 
would  be  fair  to  mandate  that  certain 
information  disseminators  [i.e.. 
NRMSIRs)  receive  free  documents  while 
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other  information  disseminators  do 
not— only  because  they  did  not  apply  for 
NRMSIR  status.  Once  the  Board's 
repository  is  operational,  the  Board  will 
provide  information  to  any  party, 
including  NRMSIRs,  which  requests  it. 
The  Board  expects  that  the  pricing  of 
documents  in  the  repository  will  take 
into  account  the  difference  between 
single  document  requests  and  multi- 
document  requests  which  can  be 
handled  less  expensively  (i.e.,  in 
"bulk").  Any  organization  that  provides 
a  useful  service  to  dealers  should  be 
able  to  obtain  official  statements 
voluntarily  from  dealers.  The  Board  will 
urge  dealers  to  send  official  statements 
to  NRMSIRs  and  other  information 
vendors  prior  to  and  after  the  Board's 
repository  begins  operation. 

(dj  When  Should  the  Documents  for 
Issues  Subject  to  SEC  Rule  15c2-12  be 
Delivered'— (i)  Delivery  Within  One 
Business  Day  of  Receipt  from  Issuer 

A  number  of  commentators  question 
the  portion  of  the  draft  rule  requiring,  for 
issues  subject  to  SEC  rule  I5c2-12. 
delivery  of  the  required  documents  to 
the  Board  within  one  business  day  after 
receipt  of  the  final  official  statement 
from  the  issuer.  Five  commentators 
suggest  that  the  Board  change  the 
requirement  to  "send"  within  one 
business  day  by  first  class  mail.  This 
would  allow  the  required  documents  to 
reach  the  Board  quickly,  but  not  require 
dealers  to  pay  for  an  overnight  dehvery 
service.  Since  rule  15c2-12  requires 
underwriters  to  deliver  official 
statements  to  potential  customers  for  at 
least  25  days  after  the  end  of  the 
underwriting  period,  one  commentator 
notes  that  Board  receipt  of  official 
statements  a  day  or  two  later  will  not 
aHect  the  availability  of  official 
statements  to  investors.  One  also  notes 
that  rule  15c2-22  has  a  "send  within  one 
business  day"  official  statement 
delivery  requirement  as  well. 

The  proposed  rule  change  was  revised 
to  require  dealers  to  send  the  official 
statement  to  the  Board  within  one 
business  day  of  receipt  from  the  issuer 
by  certified  or  registered  mail,  or  some 
other  equally  prompt  means  that 
provides  a  record  of  sending  [e.g.,  by 
messenger,  overnight  delivery  service, 
etc.).  While  this  one  to  two  day  delay 
could  be  a  problem  for  repository 
customers  that  need  the  documents 
quickly,  the  Board  beheves  that  the 
proposed  revision  is  a  helpful 
compromise.  The  requirement  for  some 
kind  of  receipt  should  assist  dealers  in 
keeping  certain  records  regarding 
compliance  with  the  rule,  as  required  by 
the  draft  amendments  to  rule  G-S. 


(ii)  Delivery  No  Later  Than  Eight 
Business  Days  After  Concluding  Any 
Final  Agreement  to  Purchase  the  Issue 

Two  commentators  state  that  the  eight 
business  day  limit  in  the  rule  would  be  a 
burden  on  dealers  and  result  in 
technical  violations  of  rule  G-36  if  the 
issuer  or  its  agent  fails  to  meet  its 
contractual  obligation  under  rule  15c2- 
12  to  provide  a  final  official  statement  to 
the  underwriter  within  seven  business 
days  of  the  date  of  the  final  agreement 
to  purchase,  offer,  or  sell  the  municipal 
securities.  One  notes  that  the  timeframe 
for  delivery  of  a  final  official  statement 
to  potential  customers  under  rule  15c2- 
12  runs  from  the  time  the  final  official 
statement  "becomes  available,"  not  the 
contractual  delivery  date.  It  notes  that, 
by  doing  this,  the  SEC  avoided  raising 
technical  issues  of  noncompliance  due 
to  force  majeure  and  contractual 
enforcement  issues  and  achieved  the 
overall  purpose  of  delivering  the  final 
official  statement  to  the  marketplace. 

If  the  issuer  fails  to  comply  with  its 
contractual  delivery  requirement,  a 
dealer  would  not  be  able  to  comply  with 
draft  rule  G-36.  The  Board  believes  that 
dealers  should  not  be  subject  to  a  rule 
violation  for  something  outside  of  their 
control;  however,  it  is  important  that 
issuers  and  underwriters  do  everything 
possible  to  ensure  that  the  issuer  is  able 
to  comply  with  its  contractual 
requirement  to  provide  final  official 
statements  in  a  timely  fashion.  The 
Board  revised  this  provision  to  require 
dealers  to  send  the  official  statement  no 
later  than  10  business  days  from  the 
date  of  the  final  agreement  to  piut:hase 
the  securities.  Changing  the  "delivery  no 
later  than  eight  business  days" 
requirement  to  "send  no  later  than  10 
business  days"  gives  dealers  an 
additional  three  business  days  past  the 
contractual  delivery  date  to  send  the 
official  statement  before  any  violation  of 
rule  G-36  occurs.  While  the  possibility 
exists  that  the  issuer  will  not  be  able  to 
comply  with  its  contractual  obligation, 
the  Board  beUeves  that  underwriters 
should  do  everything  possible  to  ensure 
issuer  compliance. 

(Hi)  Cancelled  Issues 

In  regard  to  sending  the  Board 
information  about  cancelled  issues,  two 
commentators  state  that  the  requirement 
is  a  good  one  and  one  commentator 
adds  that  the  information  could  be 
provided  to  the  Board  within  five 
business  days  of  cancellation.  The 
"promptly"  standard  in  the  draft  rule 
remains. 


(iv)  Issues  From  January  J,  1990 

One  commentator  is  opposed  to  the 
requirement  that  underwriters  provide 
copies  of  official  statements  from 
January  1  to  the  effective  date  of  rule  G- 
36  because  of  the  administrative 
burdens  and  costs  for  underwriters.  The 
provision  remains  because  the  burden 
on  dealers  should  not  be  great  since  the 
Board  expects  the  rule  to  become 
effective  early  in  1990.  The  Board  also 
plans  to  accept  voluntary  delivery  of 
official  statements  prior  to  the  rule's 
effective  date. 

2.  Draft  Amendments  to  Rule  G-8 

Two  commentators  agree  that  the 
draft  amendments  to  rule  0-6  would  be 
helpful  to  ensure  compliance  with  rule 
G-3d.  In  response  to  the  Board's 
question  whether  any  further 
recordkeeping  requirements  to  ensure 
compliance  with  SEC  rule  15c2-12 
should  be  added,  two  commentators 
state  their  opposition  to  any  such 
requirement  because  they  beUeve 
underwriters  should  be  able  to  develop 
their  own  method  of  compliance  and  not 
be  cliilled  by  being  required  to  record 
certain  items  under  the  Board's  rules. 

The  proposed  rule  change  was  revised 
to  require  dealers  to  keep  records 
regarding  compliance  with  draft  rule  G- 
36.  including  the  new  provisions 
regarding  issues  not  subject  to  rule 
15c2-12  and  stickered  official 
statements.  While  the  Board  has  the 
authority  to  adopt  extensive 
recordkeeping  requirements  to  ensure 
compliance  with  rule  15c2-12,  the  Board 
added  only  one  item  to  the  draft 
amendments  to  rule  G-6  at  this  time — 
the  d5te  of  the  final  agreement  to 
purchase  the  issue.  This  will  allow 
enforcement  agencies  to  review  the 
timing  of  the  delivery  of  official 
statements  by  issuers  or  their  agents  to  . 
underwriters  and  the  subsequent 
sending  of  the  official  statements  to  the 
Board.  If,  over  time,  compliance 
procedures  with  SEC  rule  15c2-12  seem 
to  be  lacking,  the  Board  could  consider 
whether  additional  rulemaking  is 
necessary. 

3.  Miscellaneous— (i)  Liability 

One  commentator  states  that 
additional  legal  responsibility  for  the 
contents  of  a  document  should  not  arise 
solely  by  the  transmittal  of  that 
document  to  a  central  repository.  It 
suggests  that  the  Board  not  disseminate 
official  statements  until  the  SEC  adopts 
a  safe  harbor  for  underwriters  that 
submit  information  to  the  repository  to 
ensure  that  there  will  be  no  additional 
liabiUty.  In  addition,  it  would  like 
clarification  that  neither  the  Board, 
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underwriters  nor  iMuers  have  a  duty  to 
update  the  information  in  the  repository, 
apart  from  the  requiremenU  in  rule  G-36 
regarding  atickered  o^icial  statements 
and  cancelled  issues.  The  SEC  staff  is 
aware  of  the  commentator's  concerns. 

(ii)  Trustee  Information 

Two  commentators  ask  the  Board  to 
consider  widening  the  scope  of 
information  available  in  the  repository 
to  include  trustee  disclosure 
information.  This  suggestion  will  be 
reviewed  by  the  Board  as  repository 
plans  proceed.  Of  course,  the  Board 
does  not  have  the  authority  to  require 
trustees  to  submit  any  documents  to  the 
Board. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

The  Commission  specifically  requests 
comment  on  whether  the  proposed  rule 
change  would  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  including  sections 
15B  and  23  thereunder.*  The 
Commission  would  also  like 
commentators  to  address  whether  it 
should,  if  so  requested,  designate  the 
Board  a  Nationally  Recognized 
Municipal  Securities  Information 
Repository  or  "NRMSIR"  if  proposed 
rule  G-36  is  approved  and  in  effect. 

Interested  people  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
People  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequest  amendments, 
all  written  statements  with  respect  to 


'  Section  23ta)(2)  of  the  Act  require*  the 
CommiMion.  in  adopting  rule*  under  the  Act  to 
consider  the  anticompetitive  effect*  of  *uch 
regulation  and  to  balance  any  anti-competitive 
impact  again*t  the  regulatory  beneTil*  gained  in 
furthering  the  purpoac*  of  the  Act. 


the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  28, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  30, 1989. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  8&-28593  Filed  \2r^-9»,  8:45  am] 
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(RetoMe  No.  34-27489;  File  No.  SR-NASD- 
S»-42] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Shareholder  Approval  of 
Certain  Transactions  for  NASDAQ 
National  Market  System  Issuers 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  September  18. 1989  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  1,  II.  and  III  below,  which  items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatioa's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
existing  part  III  5(i)  of  Schedule  D  to  the 
NASD  By-Laws  which  requires 
shareholder  approval  of  certain 
transactions  by  issuers  of  securities 
traded  in  the  NASDAQ  National  Market 
System.  The  rule  change  alters  from  25% 
to  20%  the  threshold  at  which 
shareholder  approval  of  issuances  of 
stock  in  connection  with  certain 
acquisitions  is  required.  The  rule  change 
also  makes  other  clarifications  and 
modifications  of  the  current  rule. 


II.  Self-Regidatory  Organizatioo's 
Statement  of  the  Purpose  of,  and 
Stahitory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  section  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  amends 
part  III  of  Schedule  D  to  the  NASD's  By- 
Laws  which  relates  to  qualification 
standards  for  NASDAQ  National 
Market  System  (NASDAQ/NMS)  issuers 
and  in  particular  section  5(i]  which 
requires  shareholder  approval  of  certain 
issuances  of  securities.  The  proposed 
rule  change  responds  in  part,  to  a  letter 
from  the  Division  of  Market  Regulation 
dated  September  5, 1989  to  Joseph  R. 
Hardiman,  President  of  the  NASD,  as 
well  as  to  a  comment  letter  received  by 
the  Commission  in  response  to  the 
recent  Schedule  D  amendment  which 
added  section  5(i)  of  part  III  to  the 
Schedule.*  When  the  Commission 
approved  that  rule  filing,  it  noted  that  it 
was  in  the  process  of  reviewing  a  New 
York  Stock  Exchange  ("NYSE")  filing 
that  would  amend  the  NYSE 
shareholder  approval  policy*  and  that 
the  NASD  had  represented  that,  upon 
approval  of  the  NYSE  rule  filing,  it 
would  consider  making  conforming 
changes  to  the  NASD  rule  within  a 
period  of  ninety  days.  The  present 
proposed  rule  change  is  submitted 
pursuant  to  that  representation. 

The  proposed  rule  change  would 
require  shareholder  approval  for  certain 


■  Sec  Securitie*  Exchange  Act  Releaie  No.  28433 
(lanuary  9. 1988).  54  FR  1463. 

•  See  Securitie*  Exchange  Act  Releace  No.  27035 
(July  14. 1989).  54  FR  3049a  The  NYSE  amertdment 
require*  *hareholder  approval  for  all  i*«uance*  of 
20%  or  more  of  an  iscuer'*  out»t«nding  common 
(hare*,  a  reduction  in  the  threahold  from  an  earlier 
propoaed  level  of  25%.  In  it*  September  5th  letter, 
the  Diviaion  (tated  "thia  change  reflected  the 
Commiaaion'*  belief  that  a  h»e  to  25%  might 
fnutiete  the  intent  of  the  •hareholder  approval 
policy."  The  letter  alao  ctated  the  Diviaion*  tteliof 
that  a  limilar  analyaii  ahouid  apply  to  the 
(hareholder  approval  requirement*  of  each 
marketplace  and  requeated  the  NASD  to  coniider 
amending  it*  rule  to  subetitute  the  20%  threchold. 
and  to  conaider  other  conforming  change*  with 
NYSE  *  amended  policy 
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issuances  of  20%  or  more  of  an  issuer's 
outstanding  common  shares. 
Specifically,  such  approval  would  be 
required  in  the  context  of  an  issuance 
for  less  than  book  or  market  value  or  in 
connection  with  the  acquisition  of 
another  company.  The  NYSE  rule 
requires  shareholder  approval  when 
common  shares  are  to  be  issued  in  any 
transaction  and  the  20%  threshold  is 
met.  Section  1(c)  of  the  NASD  rule 
would  require  shareholder  approval  of 
the  acquisition  of  the  stock  or  assets  of 
another  company  in  two  circumstances. 
The  first  is  where  an  officer,  director  or 
substantial  security  holder  of  the  issuer 
has  a  five  percent  or  greater  interest  in 
the  company  or  assets  to  be  acquired, 
and  the  issuance  could  result  in  an 
increase  in  outstanding  common  shares 
or  voting  power  of  five  percent  or  more. 
The  second  circumstance  is  where  the 
issuance  will  be  equal  to  20%  or  more  of 
the  outstanding  shares  or  voting  power 
of  the  issuer. 

Similarly,  shareholder  approval  will 
be  required  for  issuances  of  securities 
for  less  than  the  greater  of  book  or 
market  value  (other  than  in  the  context 
of  a  public  offering)  if  either  (a)  the 
issuance  equals  20%  of  outstanding 
stock  or  (b)  if  a  smaller  issuance 
coupled  with  sales  by  the  officers, 
directors  or  substantial  security  holders 
meets  the  20%  threshold.  The  NASD 
believes  that  the  approach  taken  in  the 
proposal  with  respect  to  acquisitions 
and  other  transactions  strikes  an 
appropriate  balance  between 
shareholder  protection  and  burden  upon 
issuers. 

In  addition,  the  proposed  rule  change 
clarifies  the  fact  that,  with  respect  to 
stock  option  plans,  shareholder 
approval  is  required  of  the  plan  itself 
and  not  of  each  issuance  of  securities 
pursuant  to  the  plan.  It  removes  the 
reference  to  "key  employees"  and 
provides  that  the  rule  does  not  generally 
apply  to  broadly  based  plans  or 
arrangements,  or  to  issuances  which  are 
an  inducement  to  initial  employment 
with  a  company.  The  proposed  rule 
change  also  establishes  a  de  minimis 
exception  to  requiring  shareholder 
approval  with  respect  to  option  plans  or 
arrangements  where  the  securities 
which  may  be  issued  pursuant  to  the 
plan  do  not  exceed  the  lesser  of  1%  of 
the  number  of  shares /voting  power 
outstanding  or  25,000  shares.  This 
exception  is  not  contained  in  the  NYSE 
rule. 

The  proposal  also  incorporates  the 
NYSE  exception  to  the  shareholder 
approval  requirement  relating  to 
distressed  companies  and.  mirroring  the 
NYSE  rule,  requires  shareholder 


approval  of  the  issuance  of  securities  in 
connection  with  any  transaction 
resulting  in  a  change  of  control  of  the 
issuer.  Definitional  explanations  of  a 
substantial  security  holder  and  the  term 
"voting  power"  are  also  provided  in  the 
proposal. 

The  NASD  beUeves  that  the  proposed 
rule  change  is  consistent  vsrith  section 
15A(b)(6)  of  the  Act  which  requires  that 
the  Association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  in  general  to  protect  investors  and 
the  public  interest.  The  NASD  believes 
that  the  proposed  rule  protects  investors 
and  is  consistent  with  the  purposes  of 
the  Act  in  permitting  participation  in 
significant  corporate  events  by  those 
investors.  The  NASD  also  believes  that 
the  proposed  rule  change  will  help 
assure  fair  competition  among  market 
places  and  in  general  will  serve  to 
enhance  the  development  of  the 
National  Market  System  mandated  by 
Congress  in  that  the  standards  will 
assure  that  issuers  traded  in  the 
NASDAQ  National  Market  System  will 
meet  non-quantitative  criteria  consistent 
with  a  national  interest  in  those 
securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  beUeve  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
sohcited  nor  received.  The  proposed 
rule  change,  however,  addresses  the 
comment  received  by  the  Commission  in 
response  to  its  publication  of  the 
NASD's  previous  filing  of  SA-NASD- 
88-36. 

III.  Date  of  E^ectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [insert  date  21  days 
from  the  date  of  publication). 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3(>-3(a)(12). 

Dated:  November  30, 1989. 
looathan  G.  Katz. 
Secretary. 
[FR  Doc.  89-28534  Filed  12-6-89;  8:45  am) 
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(Release  No.  34-27490;  FNe  No.  SR-NASO- 
8»-54] 

Self-Regulatory  Organizations: 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  FiUng  and 
Order  Granting  Temporary 
Accelerated  Approval  to  Proposed 
Rule  Change  Relating  to  Umtt  Order 
Capabilities  of  the  Association's  Small 
Order  Execution  System 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  November  29, 1989.  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 
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I.  Self-Refulatoty  Organization'* 
Statement  of  the  Terms  of  Sutratance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
extend  until  February  28. 1990  the 
Commission's  temporary  approval  of  the 
limit  order  capabilities  of  the  NASD's 
Small  Order  Execution  System  ("SOESl 
that  was  approved  for  a  ninety  day 
period  on  January  19. 1989,  and 
extended  until  November  30. 1989. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Oi:ganization'8 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  ^h  filing  is  to  extend 
the  Commission's  temporary  approval  of 
the  SOES  limit  order  system  until 
February  28, 1990.  This  extension  will 
allow  the  NASD  to  continue  to  monitor 
utilization  of  the  system  and  will 
provide  an  opportunity  for  the 
Commission  to  consider  the  permanent 
approval  of  the  limit  order  system  with 
enhancements  relative  to  crossing  or 
matching  of  customer  limit  orders 
resident  in  the  system.  For  a  detailed 
description  of  the  proposed  Hmit  order 
enhancements  the  Association  will  file 
an  amendment  to  fifing  No.  SR-NASD- 
89-9,  requesting  permanent  approval  of 
the  SOES  limit  order  file,  in  the  near 
future. 

The  statutory  basis  for  the  further 
development  and  implementation  oS 
SOES  is  found  in  sections  llA(a](l)  (B) 
and  (CKi).  15A(b)(6)  and  17A(a)(l)  [B] 
and  (CJ  of  the  Act.  Sections  11  A(a)(l)  (B) 
and  (C](i)  set  forth  the  Congressional 
goal  of  achieving  more  efficient  and 
effective  market  operations  and  the 
economically  efficient  execution  of 
transactions  through  new  data 
processing  and  communications 
techniques.  Section  15A(bK6)  requires 
that  the  rules  of  the  Association  be 
designed  to  "foster  cooperation  and 
coordination  with  persons  engaged  in 


regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market." 
Sections  17A(a)(l)  (B)  and  (C)  set  forth 
the  Congressional  goal  of  reducing  costs 
involved  in  the  clearance  and  settlement 
process  through  new  data  processing 
and  communications  techniques.  The 
NASD  believes  that  the  modifications  to 
SOES  will  further  these  ends  by 
providing  enhanced  mechanisms  for  the 
efficient  and  economic  execution  and 
clearance  of  limit  orders  in  over-the- 
counter  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  anticipate 
that  the  proposed  rule  change  will 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  with  respect  to  the  proposed 
rule  change  contained  in  this  filing. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause  pursuant  to 
Section  19(b)(2)  of  the  Act  for  approving 
the  proposed  rule  change  on  a 
temporary  basis  prior  to  the  thirtieth 
day  after  publication  in  the  Fedeial 
Register  and  in  any  event  before 
November  30, 1980,  the  date  on  which 
the  temporary  approval  for  the  SOES 
Limit  Order  processing  function  expires. 
The  Association  believes  that  the 
enhancement  to  the  SOES  system  is 
currently  benefitthig  members  and  their 
public  customers  by  providing  an 
automated  method  of  processing  limit 
orders  for  all  SOES  participants  that  is 
comparable  to  proprietary  systems  now 
utilized  by  some  member  firms.  In  fight 
of  these  factors,  the  NASD  requests  that 
the  Commission  approve  this  rule 
change  on  an  accelerated  basis.  During 
the  term  of  the  extension,  the 
Commission  will  have  the  opportunity  to 
consider  permanent  approval  of  the 
system  with  enhancements  relating  to 
the  crossing  of  limit  orders  entered 
between  the  spread  while  providing 
members  and  their  customers  with  the 
ongoing  advantage  of  the  ability  to  use 
the  SOES  hmit  order  function. 
The  Commission  finds  UtiaX  the 


proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and.  in 
jMirticular,  the  requirements  of  sections 
llA(a)(l)(B).  15A(b)(5)  and  17A(a)(l)  (B) 
and  (C)  and  the  rules  and  regulations 
thereunder.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  of  the  filing 
thereof  in  that  accelerated  approval  will 
benefit  public  investors  by  continuing  to 
provide  limit  order  storage  and 
execution  capabilities  which  can  result 
in  more  efficient  handling  of  customer 
orders.  The  Commission  believes  that 
the  benefits  of  extending  the  temporary 
rule  change  until  February  28, 1990 
outweigh  any  potential  adverse  effects 
during  the  period  of  the  rule  change's 
effectiveness. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  diange  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copjring  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  28, 1989. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  RegulatioB.  pursuant  to  delegated 
authority,  17  CFR  20a3O-3(«)(12). 

Dated:  November  30, 1989. 
looathaa  G.  Katz, 
Secretary. 
(FR  Doc  8ft-28535  Filed  12-6-09;  8:45  amj  . 

BOiJNO  coot  SOW-AI-M 


Federal  Register  /  Vol.  54,  No.  234  /  Thursday,  December  7,  1988  /  Notices 


50553 


IReL  No.  34-27480;  [Fli«  Na  SR-0CC-6»- 
0611 

S«H-Regulatory  Organization;  Th« 
Options  CToarinp  Corporation  Order 
Approving  a  Proposed  Rule  Changs 
Increasing  the  Minimum  Required 
Contribution  to  OCC's  ClsarJng  Fund 
and  Allowing  OCC  to  Chargt  Certain 
LossM  and  Oefldandes  Against 
Retained  Earnings 

November  28. 1989. 

On  June  28, 1989,  the  Options  Qearing 
Corporation  ("OCC")  filed  a  proposed 
rule  change  (File  No.  SR-OCC-89-06) 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  The  proposed  rule  would 
increase  the  minimum  required 
contribution  to  OCCs  Stock  Clearing 
Fund  ("Stock  Fund")  and  Non-Equity 
Securities  Clearing  Fund  ("Non-Equity 
Fund")  (collectively  "Clearing  Fund"). 
The  proposed  rule  also  gives  OCC's 
Board  of  Directors  ("Board")  more 
flexibility  in  dealing  with  OCC's 
financial  aSairs.  Notice  of  the  proposed 
rule  change  appeared  in  the  Federal 
Register  on  July  27, 1989.*  No  comments 
were  received.  This  release  approves 
OCC's  proposed  rule  change. 

I.  Description  of  the  Proposal 

OCC's  proposed  rule  change  amends 
OCC's  Rules  by  increasing  a  member's 
minimum  required  contribution  to  OCC's 
Clearing  Fund.  The  proposal  amends 
Rule  1001(a)  •  by  increasing  a  member's 
minimum  required  contribution  to  the 
Stock  Fund  from  $10,000  to  $75,00a  It 
also  amends  Rule  1001(b)  *  by 
increasing  a  member's  minimum 
required  contribution  to  the  Non-Equity 
Fund  from  $50,000  to  $75,000. 

The  proposal  also  amends  OCCs  By- 
laws by  giving  OCC's  Board  of  Directors 
("Board")  more  discretion  in  dealing 
with  OCC's  financial  affairs.  The 
proposal  grants  the  Board  the  authority 
to  increase  a  member's  minimum 
required  contribution  to  the  Clearing 
Fund  during  the  first  three  months  of 
membership.*  The  proposal  further 
allows  OCC  to  charge  any  loss  caused 
by  a  clearing  member's  default  or  a 
deficiency  in  a  member's  required 
clearing  hind  contribution  against 
OCCs  retained  earnings.* 


>UU.S.C7a»(b)(l)(1982). 

*  See  S«cuHt)«i  Exchange  Act  Retesse  Na  27M8 
(July  aa  198B).  M  FR  31270, 

*  See  OCC  Rule*  ("Rnle*").  Chapter  10,  Rule 
1001(a). 

*  See  Rule*.  Clkapter  la  Rule  1001(b). 

*  See  sectiaa  UUi.  infixt. 

*  See  acction  UI.C.  infra. 


n.  OCCs  Rationale 

OCC  believes  that  the  proposed  rale 
change  is  consistent  with  section  17A  of 
the  Act  '  because  it  will  provide 
additional  financial  integrity  to  OCCs 
guaranty  of  the  clearance  and 
settlement  of  exchange-traded  options. 
OCC  believes  that  its  proposal  will 
increase  investor  confidence  by 
ensuring  that  OCC  maintain  an 
independent  source  of  liquidity  with 
sufficient  funds  to  cover  losses  arising 
out  of  member  default 

ni.  Discussion 

A.  Increase  in  Minimum  Required 
Contribution  to  Clearing  Fund 

Section  17A  of  the  Act  provides  that 
the  rules  of  a  clearing  agency  must 
among  other  things,  be  designed  to 
assure  the  safeguarding  of  funds  and 
securities  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  A  clearing 
agency's  rules  must  also  be  designed  to 
protect  investors  and  the  public 
interest*  As  explained  in  the  Division  of 
Market  Regulation's  standards  for 
review  of  clearing  agency  registration 
applications  ("Standards'^,•  one  way  to 
protect  participants  from  risk  is  for 
clearing  agencies  to  establish,  by  rule, 
an  appropriate  level  of  clearing  fund 
contributions  based,  among  other  things, 
on  an  assessment  of  the  risks  to  which 
they  are  subject**  OCC  has  reassessed 
the  risks  to  which  it  is  subiect  in  light  of 
the  events  of  October,  1987  >  *  and. 


II 


*  15  U.S.C  78<i-l  (1982). 

*  See  15  U.S.C  78q-l(b)(3)(F)  (1982). 

*  See  Securitie*  Exchange  Act  Relca**  No.  16800 
(June  17. 1980).  45  FR  4192a 

>'  /d.  at  41929. 

>■  On  October  la  1987,  OCC  among  other*,  wu 
monitoring  the  financial  condition  of  one  of  it* 
clearing  members,  Shaine,  becauae  of  iti  difficulty 
in  meeting  settlement  obligations  end  its  high  risk 
exposure  in  uncovered  S&P  100  put  options.  Because 
of  the  dramatic  decrease  m  the  price  of  such  options 
on  October  19.  Shaine  was  unable  to  meet  Its 
margm  calls  on  that  day.  Consequently,  on  Octol>er 
20.  Shaine  was  placed  in  liquidatioa  OCC 
converted  Shaine's  margin  and  dearins  fimd 
deposiU  to  cash,  netted  out  Shdae'i  aiKn  positions, 
and  closed  out  Shaine's  netted  portUc—  by  the  end 
of  the  day.  OCC  sustained  an  18,5  million  toe*  on 
the  liquidation  and  allocated  such  loss  pro-rata 
among  OCC's  clearing  BMaber*.  Thu  was  the  firal 
time  that  OCCs  memlMrs  had  been  assessed  pro- 
rata for  ioaae*  caused  by  a  clearing  member** 
default 

Because  almost  all  of  Shaine's  positions  were  in 
Don-equity  options.  g8.25«  of  the  kM  wa*  charged 
to  the  Non-Equity  Fund  and  &78K  tvM  charged  to 
the  Stock  Fund.  See  The  October  ntTUaiket 
Break.  Report  by  the  Division  of  Maihat  RagDlatloa 
United  State*  Securities  and  Exchange  Commiaaiaa, 
al  10-tt,  (February,  1988)  ("Market  Break  Report'l. 
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based  on  that  assessment  believes  that 
increasing  the  minimum  required 
contribution  to  the  Clearing  Fund  is 
appropriate  at  this  time." 

The  Commission  believes  that  OCCs 
decision  to  increase  minimum  required 
contribution  to  its  Clearing  Fund  is 
appropriate  and  consistent  with  the 
Act*'  OCCs  minimum  required 
contribution  to  its  Stock  Fund  and  Non- 
Equity  Fimd  have  remained  constant 
since  1972  (the  year  of  OCCs  inception) 
and  1984  respectively.  Since  these  dates, 
activity  in  OCC-issued  stock  and  non- 
equity options  has  increased 
dramatically. 

For  example,  volume  for  combined 
equity  and  non-equity  options  increased 
(on  an  average  daily  basis)  30%  between 
1985  and  1988.'*  bi  addition,  average 
non-equity  option  premiums  have 
increased  over  50%  between  1984  and 
1988." 

The  Commission  also  beheves  that 
raising  OCC's  minimum  required 
contribution  to  the  Stock  Fund  will 
better  protect  OCC  from  any  realistic 
exposure  inherent  in  options  trading." 
For  example,  OCC's  minimum  required 
contribution  to  the  Stock  Fund  ($iaOOO) 
has  not  been  increased  since  OCC's 
formation  in  1972.  Thus,  because  of  the 
effects  of  inflation,  this  amount  no 
longer  provides  OCC  with  the  same 
degree  of  coverage  that  it  initially 
provided. 


>*  On  August  31. 1988.  a  subcommittee  of  OCCs 
margin  committee  issued  a  report  to  OCCs  Board  of 
Director*  analyzing  various  aspects  of  OCC's  risk 
management  poliaes  and  procedures.  ("Backup 
System  Report").  The  subcommittee  recommended 
that  in  view  of  the  events  of  October,  1987.  the 
minimum  required  contribution  to  tl»  Stock  Fund 
and  Non-Equity  Fund  be  increased  to  S75.00a  See 
Backup  System  Report  at  5& 

■*  The  Preeidant's  Working  Croup  on  Financial 
Markets  recommended  that  clearing  organizations 
review  the  adequacy  of  their  required  clearing  fund 
contributions.  See  biterim  Report  of  the  President's 
Working  Group  on  Financial  Markets  (May  1988) 
Appendix  D  ( "Working  Group  Report  '). 

»«  OCCs  combined  equity  and  non-equity 
contract  volume  has  increased  from  778,400  (on  an 
average  daily  basis)  at  the  and  of  IBS*  to  an  average 
of  1,012,000  [on  an  average  daily  basis)  for  the 
period  1985  through  1968.  See  Securitie*  Exchange 
Act  Release  No.  27048  Quly  Za  1089)  54  FR  31278. 

I*  OCCs  Bverage  noa  equity  opUoos  premium 
has  InoMaad  from  (247.08  per  contract  In  1984  to 
an  a ven^  of  g37l.i2  per  contract  for  the  period 
between  1985  through  1988.  See  SecuriUes  Exchange 
Act  Release  Na  270IS  Uuly  2a  1986)  64  FR  3127S. 

>■  OCC  aladted  the  impact  of  iu  propoeed 
liiueeae  in aWaNB  required  deanng  fond 
contributloB*  by  picki^  an  arbitrary  date  (June  Vk 
1908)  and  t-^'"'*'^  whether  Its  clearing  fund,  a* 
inoeaaed  nndar  OCC*  proposal  would  he 
auffiaant  to  oovar  OCCs  five  tncgeat  net  pay*  and 
ooUacia  an  that  dato.  OCC  ha*  Inioimad  the 
rnmm>a*lim  that  it*  dentit^  fund  level*  on  June  SO, 
iseo  would  have  beest  three  time*  groatar  than  the 
total  of  the  five  laxgaat  net  pays  to  OCC  and  fifteen 
timee  graotar  than  Iha  total  of  the  five  latgaat 
coUecU  from  OCC 
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The  Commission  recognizes  that 
increasing  the  minimum  required 
contribution  to  OCC's  Clearing  Fund 
may  serve  as  a  barrier  to  entry  to 
prospective  clearing  members, 
particularly  for  members  and 
prospective  members  who  desire  to 
participate  only  in  the  stock  option 
markets.  The  Commission  believes, 
however,  that  the  benefits  of  enhancing 
OCC's  protection  against  member 
default  outweighs  any  additional  cost  to 
prospective  members  and  existing 
members  with  limited  capital  resources 
by  increasing  the  amount  of  capital 
necessary  to  participate  in  OCC.  Any 
prospective  member  or  existing  member, 
who  is  precluded  from  becoming  or 
remaining  a  member  because  it  can  not 
meet  OCC's  minimum  required  Clearing 
Fund  contribution,  may  participate 
indirectly  in  OCC  by  entering  into 
correspondent  relationships  with  other 
OCC  clearing  members. 

Although  the  Commission 
traditionally  has  not  attempted  to 
determine  whether  a  specific  dollar 
amount  of  Clearing  Fund  contributions 
is  appropriate,'''  the  Commission  must 
review  the  proposed  fund  contributions 
to  determine  whether  the  minimum 
contribution  level  set  by  OCC  is 
reasonable  in  relation  to  the  risks  posed 
to  OCC  by  the  activity  of  its  members 
and  is  consistent  with  OCC's  obligation 
to  safeguard  funds  and  securities  in  its 
custody  and  control  under  Section  17A 
of  the  Act.'* 

The  Commission  believes  that  OCC's 
proposed  minimum  required  clearing 
fund  contributions  enhance  OCC's 
ability  to  safeguard  funds  and  securities 
and  are  adequate  in  light  of  the  risks 
posed  to  OCC  by  its  members'  trading 
activity."  As  an  initial  matter.  OCC's 
proposal  would  result  in  approximately 
a  3%  increase  in  the  overall  dollar 
amount  of  OCC's  Clearing  Fund.*" 


'''  See  Securities  Exchange  Act  Release  No.  19999 
(July  21, 1983).  48  FR  34554. 

■•  Under  Section  17A(b)(3)(A).  a  registered 
clearing  agency  must  be  so  organized  and  have  the 
capacity  to  safeguard  funds  and  securities  that  are 
subject  to  its  custody  or  control,  or  for  which  it  it 
responsible.  See  IS  U.S.C.  78q-l(b)(3)(AJ  (1982). 

'•  After  approval  of  the  instant  proposal,  OCCs 
clearing  fund  will  incorporate  most  of  the 
recommendations  suggested  by  the  Working  Croup 
Report,  the  Back-up  System  Report  and  the  Market 
Break  Report. 

*"  This  figure  is  derived  by  calculating  the  total 
dollar  amount  of  assets  in  OCC's  Clearing  Fund  on 
April  15. 1988,  under  OCCt  present  Clearing  Fund 
formula  and  under  OCC's  proposed  Clearing  Fund 
formula.  On  April  15. 1988.  OCC  had  SS7.9  million  in 
its  Non-Equity  Fund  and  S81.0  million  in  its  Stock 
Fund.  Under  OCC's  proposal,  those  amounts  would 
be  increased  to  $59.6  million  and  S83.39  million, 
respectively 


Moreover,  the  composition  of  OCCs 
Clearing  Fund  is  such  that  OCC  is 
assured  of  having  a  liquid  pool  of  assets 
to  draw  upon  in  the  event  of  a  member 
default.  Under  OCC's  Bylaws, 
contributions  to  its  Clearing  Fund  must 
be  in  the  form  of  cash  or  U.S.  Treasury 
securities."  OCC  protects  the  assets  in 
its  Clearing  Fund  against  market  risk  by 
marking  to  market  daily  the  Treasury 
securities  contributed  to  the  Clearing 
Fund.  OCC  also  protects  the  assets  in 
the  Clearing  Fund  against  liquidation 
risk  by  valuing  short  term  Treasury 
securities  (i.e..  those  with  less  than  one 
year  to  maturity)  at  the  lesser  of  their 
par  value  or  their  current  market  value. 
Similarly,  all  other  Treasury  securities 
are  valued  at  the  lesser  of  their  par 
value  or  95%  of  their  current  market 
value. 

OCC's  proposal  also  allows  OCC's 
Clearing  Fund  to  better  fulfill  one  of  its 
basic  objectives.  For  many  years.  OCC 
has  attempted  to  set  its  Clearing  Fund 
requirements  at  a  level  sufficient  to 
replace  the  individual  margin  deposits 
of  all  but  the  very  largest  clearing 
members.  OCC  has  studied  whether  the 
proposed  increase  to  its  minimum 
required  Clearing  Fund  contribution 
would  meet  this  standard  by  examining 
the  extent  to  which  the  Clearing  Fund, 
as  increased  under  OCC's  proposal, 
would  cover  the  margin  requirements  of 
its  members  on  a  particular  day.  OCC 
has  informed  the  Commission  that  its 
Stock  Fund  and  Non-Equity  Fund  on 
April  15, 1988,  would  have  been 
sufficient  to  cover  the  margin 
requirements  of  all  but  three  or  four, 
respectively,  of  its  members'  margin 
requirements  on  that  date.**  In  addition. 


»'  See  Article  H.  section  3  of  OCCs  By-laws. 
OCC's  policy  of  accepting  only  cash  or  Treasury 
securities  as  acceptable  forms  of  clearing  fund 
deposits  is  consistent  with  the  Working  Croup's 
recommendation  that  clearing  organizations  reduce 
their  clearing  funds'  reliance  on  letters  of  credit  and 
increase  the  liquidity  of  such  funds  by  accepting 
only  highly  liquid  assets  (such  as  U.S.  Treasury 
securities)  as  acceptable  forms  of  deposit. 

**  For  example,  OCC's  five  largest  equity  option 
margin  requirements  on  April  15, 1988.  were  as 
follows: 

Firm  A  $109.76  million 

Firm  B  $108.52  million 

Firm  C  S89.43  million 

Firm  0  $75.07  million 

FIrmE  $61.07  million 

Under  OCCs  proposal.  OCC  would  have  had 
$83.39  million  in  its  Stock  Fund  on  the  above  date. 

OCCs  Tive  largest  non-equity  options  margin 
requirements  on  April  15. 1988  were  as  follows: 

Firm  A  $128.62  million 

Firm  B  $94.26  million 

Firm  C  $73.03  million 

Firm  D  $63.69  miUion 

Firm  E  $50.14  million 

Under  OCCs  proposal.  OCC  would  have  had 
$59.63  million  in  its  Non-Equity  Fund  on  the  above 


OCC  also  has  examined  whether  its 
Clearing  Fund,  as  increased  under  the 
proposal,  would  be  sufficient  to  cover  its 
five  largest  net  pays  and  collects  under 
normal  market  conditions.  OCC  has 
informed  the  Commission  that  its 
Clearing  Fund  levels  on  April  15. 1988. 
would  have  been  nine  times  greater  than 
the  total  of  the  five  largest  net  pays  to 
OCC,  and  eleven  times  greater  than  the 
five  largest  net  collects  from  OCC  on 
that  date.*' 

It  is  important  to  note  that  OCCs 
Clearing  Fund  is  just  one  aspect  of  the 
systems  OCC  has  in  place  to  protect 
against  the  risks  posed  by  member 
trading  activity.  Since  the  October,  1987 
market  break,  OCC  has  taken  a  number 
of  steps  to  increase  its  level  of 
protection  against  member  default.** 
For  example,  OCC  has  increased  its 
members'  initial  and  maintenance  net 
capital  requirements  from  $150,000  and 
$100,000  to  $1,000,000  and  $750,000. 
respectively.  OCC  has  also  increased 
the  capital  requirements  for  clearing 
members  that  clear  for  other  firms  as 
facilities  managers.*'  Moreover,  OCC 
also  has  a  concentration  monitoring 
system  in  place  which  monitors  its 
members'  positions  on  a  real  time  basis 
to  determine  whether  any  member  has 
established  an  unusually  large  position 
in  a  single  class  of  options.**  OCC  has 


date.  Telephone  conversation  between  Michael 
Cahill.  Assistant  Vice-President.  OCC,  and  Ross 
Pazzol.  Attorney,  Division  of  Market  Regulatioa 
October  3. 1988. 

»»  On  April  15. 1988,  the  five  largest  net  pays  to 
OCC  totaled  $14.99  million,  while  the  five  largest 
net  collects  from  OCC  totaled  $12.49  million.  Under 
OCCs  proposed  increase.  OCC  would  have  had 
$143.02  million  in  its  Clearing  Fund  on  April  15. 
1988.  Telephone  conversation  between  Michael 
Cahill.  Assistant  Vice-President,  OCC  and  Ross 
Pazzol,  Attorney,  Division  of  Market  Regulation, 
October  3. 1989. 

**  Many  of  the  actions  taken  by  OCC  were 
suggested  by  either  the  Market  Break  Report,  the 
Working  Croup  Report  or  the  Backup  System 
Report. 

"  See  Securities  Exchange  Act  Release  No.  26840 
(May  19. 1969),  54  FR  23004. 

'*  OCC  determines  the  theoretical  liquidating 
value  of  a  member's  position  with  a  projection  of 
the  margin  interval  [i.e..  the  assumed  maximum  one- 
day  price  movement  in  the  asset  or  index 
underlying  the  option)  on  each  option  product  a* 
three  times  its  regular  inlerxal.  'The  projected 
theoretical  portfolio  liquidating  value  is  then 
compared  to  the  margin  requirement  for  the  position 
at  Its  regular  interval.  The  difference  between  the 
projected  value  and  the  current  margin  is  compared 
to  the  excess  net  capital  of  the  member.  This 
analysis  is  done  by  option  class  and  product  group 
for  each  member  account.  OCCs  surveillance  staff 
reviews  any  account  in  which  the  difference 
between  the  projected  value  and  the  current  margin 
held  exceeds  40%  of  the  member's  excess  net 
capital.  OCC  reviews  any  account  where  such 
difference  is  100%  in  greater  detail.  If  OCC 
determines  that  a  member's  position  poses 
concentration  risk,  OCC  first  requires  that  membei 
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also  taken  steps  to  reduce  the  number  of 
intermarket  payment  flows  by  entering 
into  a  cross-margining  agreement  with 
the  Chicago  Mercantile  Exchange.*^  In 
addition.  OCC  has  decreased  from  45  to 
15  minutes  the  amount  of  time  needed  to 
calculate  variation  (i.e.  intraday)  margin 
calls  and  has  established  procedures 
allowing  it  to  debit  its  members' 
accounts  directly  to  fund  these  calls. 

OCC  has  also  taken  steps  to  improve 
the  quahty  of  information  it  receives 
about  its  members'  financial  situation. 
For  example,  OCC  is  a  member  of  the 
Securities  Gearing  Group,  a  group  of 
seven  clearing  agencies  that  have 
agreed  to  consult  with  one  another 
whenever  a  common  member  has  been 
placed  on  surveillance  and  to  facilitate 
the  monitoring  of  common  member 
financial  condition.*'  OCC  also  has 
agreed  to  participate  in  the  Chicago 
Board  of  Trade  Clearing  Corporation's 
("CBTCC")  centralized  pay  and  collect 
system.*'  The  Commission  believes 
that,  viewed  as  a  whole,  all  of  the  above 
actions  will  reduce  the  systemic  risk 
inherent  in  the  clearance  and  settlement 
process  by  better  enabling  OCC  to  fulfill 
its  role  as  the  guarantor  of  its  members' 
settlement  obligations. '^ 

It  should  be  noted  that  OCCs 
proposal,  would,  for  the  first  time, 
establish  parity  between  the  minimum 
required  contribution  to  the  Stock  Fund 
and  the  Non-Equity  Fund.  Under  section 
17A(b)(3)(D)  of  the  Act  *'  the  rules  of  a 
clearing  agency  must  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
participants.  The  Commission  believes 
OCCs  proposal  is  consistent  with  this 
standard  for  the  reasons  provided 
below. 


to  provide  cover  for  short  call  positions.  OCC  also 
may  require  members  to  reduce  their  exposure  to 
large  market  moves  by  purchasing  or  selling  options 
contracts  to  hedge  their  position.  OCC  also  may 
require  members  to  maintain  higher  than  normal 
margin  deposits  for  concentrated  posittona.  Sm 
Backup  System  Report  at  47-4a 

"  See  Securities  Exchange  Act  Release  No.  27296 
(September  2a  1988)  [File  No.  SR-OCC-«-l].  This 
developmnnl  siso  implements  one  of  the 
recommendations  made  in  the  Working  Group 
Report. 

■■  See  Securities  Exchange  Act  Release  No.  27044 
(luly  IS.  1U89).  S4  FR  30963. 

••  The  CBTCC  has  in  place  a  system  for  the 
routine  electronic  exchange  of  pfly  and  collect  data 
provided  by  various  futures  clearing  organiiationa 
and  OCC  OCCs  participation  in  tUa  ayitam 
follows  the  Working  Croup  s  recomiaandatiaa  that 
securities  and  futures  clearing  organizations  work 
toward  developing  a  centralized  facility  for  tAe 
collection  of  pay  and  collect  data. 

•«  Tha  Comaisaion  notes  that  OCC  has  still  not 
completed  action  on  some  of  the  recommendatioiu 
made  in  the  Backup  Report  including,  guaranteeing 
trades  as  they  are  compared.  Instead  of  making 
OCCs  guarantaa  conditional  upon  payment  of  tba 
premium 

•■  See  15  U.S.C  7Bq-l(b)(3)(D)  (1982). 


Historically,  OCCs  minimum  required 
clearing  fund  contribution  for  non-equity 
options  always  has  been  higher  than  its 
minimum  required  clearing  fund 
contribution  for  stock  options.  This 
disparity  was  the  result  of  a  number  of 
factors.  For  example,  the  premium  "  for 
non-equity  options  generally  was  higher 
than  the  premium  for  stock  options." 
Further,  the  value  of  the  unit  of  trading 
for  non-equity  options  generally  was 
greater  than  such  value  for  equity 
options.** 

In  addition,  OCC,  along  with  all  other 
market  participants,  sought  to  provide 
adequate  protection  against  unforeseen 
risks  of  loss  when  non-equity  options 
were  first  introduced.  Thus,  OCC 
believed  that  its  exposure  in  connection 
with  members  nonequity  options 
activity  was  greater  than  its  exposure 
resulting  from  members'  stock  options 
activity." 

After  gaining  some  experience  with 
respect  to  non-equity  options,  OCC  in 
1984,  reassessed  the  risks  associated 
with  such  options  and  decreased  its 
minimum  required  Non-Equity  Fund 
contribution  from  $100,000  to  $50,000.'« 
OCC  believed  that  decrease  was 
appropriate  because  the  majority  of  non- 
equity option  trading  involved  options 
on  broad-based  stodc  indices  whose 
premiums  were  at  approximately  the 
same  level  as  equity  option  premiums.'^ 
In  addition,  because  of  the  high  volume 
of  non-equity  options  trading  in  general 
and  of  stock  index  option  trading  in 
particular,  OCC  estimated  that  the 
volume  weighted  average  dollar  amount 
of  a  non-equity  options  contract  was 
much  lower  than  expected"  Even  after 
this  decrease  became  effective, 
however,  OCC  still  required  a  minimum 
contribution  to  its  non-equity  clearing 
fund  which  was  five  times  greater  than 
the  minimum  required  contribution  to 
OCCs  Stock  Fund. 

The  Commission  believes  that  OCCs 
proposal  to  establish  parity  between  the 
minimum  required  contributions  to  its 
Stock  Fund  and  Non-Equity  Fund  is 
consistent  with  section  17A(b)(3]{D)  of 
the  Act.  OCC  has  a  number  of 
mechanisms  in  place  which  help  it  offset 
any  possible  additional  risks  associated 
with  the  issuance,  clearance  and 
settlement  of  non-equity  options.  For 


example,  OCC  monitors  its  members' 
positions  on  a  real  time  basis  to 
determine  whether  any  member  has 
established  an  unusually  large  posibon 
in  a  single  class  of  options.**  OiCC  also 
uses  a  sophisticated  portfolio  analysis  to 
determine  the  appropriate  level  of  a 
member's  daily  non-equity  options 
margin  requirement.***  Finally,  OCC  has 
gained  substantial  experience  with  a 
wide  variety  of  non-equity  options 
during  different  market  conditions  and 
is  familiar  with  the  risks  associated  with 
such  options.  Accordingly,  the 
Commission  beheves  that  OCCs 
identical  minimum  contribution 
requirements  are  appropriate  under 
section  17A(b)(3)(D). 

B.  Board  of  Directors  Discretion  to 
Increase  a  New  Member's  Minimum 
Required  Clearing  Fund  Deposit 

OCC  is  also  amending  its  rules  to 
grant  the  Board  the  authority  to  increase 
a  member's  minimum  required  clearing 
fund  deposit  during  its  first  three  months 
as  a  member.  Currently,  OCC  requires 
new  members  to  deposit  the  minimum 
required  amount  to  the  appropriate 
clearing  fund  upon  admission  to 
membership  at  OCC.  This  amount 
remains  constant  during  the  member's 
first  three  months  of  membership.*' 
After  such  time  period,  a  member's 
minimum  required  clearing  fund 
contribution  may  be  increased  to  reflect 
the  risks  posed  to  OCC  by  such 
member's  trading  activity.  OCC 
proposes  to  grant  the  Board  the 


**  The  "premium"  of  an  option  is  its  contract 
price. 

*■  See  Securities  Exchange  Act  Releaac  Na  19139 
(OctobOT  14. 1982).  47  FR  46940. 

»*/d 

"W 

■•  5e«  Securities  Exdunga  Act  Reteasa  Na  21437 
(October  31. 1964).  49  FR  44347. 


»•  See  note  26,  supra. 

*•  Both  OCCs  equity  and  non-equity  option 
margin  calculations  are  based,  in  part  on  options 
premiums.  In  both  systems,  margin  is  marked  to 
market  daily  based  on  closing  ask  prices.  The 
second  component  of  equity  options  margin  is  based 
on  a  flat  30%  of  the  current  value  of  the  underlying 
securities.  The  second  component  of  non-equity 
options  margin  is  more  flexible  and  is  adjusted 
according  to  the  cnrreBt  riak  posed  to  OCC  by  tha 
member's  position.  See  Market  Break  Report  at  10- 
5a 

OCCs  non-equity  options  margin  system  uses 
options  price  theory  to  project  the  cost  of  bquidatmg 
a  member's  position  in  the  event  of  an  assumed 
"worst-case  "  change  in  the  price  of  the  ■ndet4yinf 
asset  or  index.  The  margin  requirement  on  the  same 
class  of  options  equals  the  premium  plus  tha 
additional  margin  for  that  class  group.  OCC 
calculates  the  additional  margin  by  detannming  the 
assumed  maximumSna-day  price  novemeot  !■  Iha 
underlying  asaeU  and  by  protecting  the  liquidatiBi 
value  of  such  position.  To  provide  additional 
protection.  OCC  preeujnes  that  tha  coat  of 
liqaidatirq  a  member's  out  of  the  money  positions 
would  increase  by  a  minimum  of  25*  of  the  margin 
interval.  See  Market  Break  Report  at  10-36.  For  a 
more  detailed  description  of  OCCs  non-equity 
options  margin  system,  tee  Backup  Syslaa  Rapori 
at  24-2S.  OCC  recently  filed  a  propoaed  mla  chaags 
with  tha  Commiaaion  which  would  apply  OCCa 
non-equity  options  margin  Bethodoloty  to  equity 
optiona.  Sae  File  No  SR-OCC-SS-U. 

♦ '  See  Article  8.  section  2  of  OCCs  By-laws. 
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authority  to  increase  a  member's 
minimum  required  clearing  fund 
contribution  during  the  first  three 
months  of  its  membership. 

The  Commission  believes  that  the 
proposal  serves  to  protect  Investors  and 
the  public  interest  and  is  thus  consistent 
witli  Section  l7A.  As  stated 
previously,**  the  Standards  require  a 
clearing  agency  to  make  an  assessment 
of  the  rislu  to  which  it  is  subject  and  set 
its  clearing  fund  requirements 
accordingly.  The  Commission  views  this 
obligation  to  be  fluid  rather  than  static 
and  believes  that  a  clearing  agency's 
rules  should  give  it  the  flexibility  to 
make  adjustments  to  its  minimum 
required  clearing  fund  contributions  as 
circumstances  may  necessitate. 

Under  OCCs  current  rules,  a  new 
member's  required  clearing  fund 
contribution  is  fixed  for  three  months, 
but  a  member's  level  of  options  activity 
is  not  limited  accordingly  during  such 
period.  The  anomalous  result  is  that 
OCC  is  required  to  allow  a  new  member 
to  maintain  a  minimum  required  clearing 
fimd  deposit  which  may  bear  no 
reasonable  relationship  to  the  risk  such 
member's  options  activity  poses  to  OCC 
during  the  initial  phase  of  its 
membership.**  Such  a  result  is 
inconsistent  with  the  policy  established 
by  the  Standards  and  with  OCCs 
previous  actions.  **  Therefore,  the 
Commission  believes  that  OCCs 
proposal  to  give  the  Board  the  flexibility 
to  adjust  a  new  member's  minimum 
required  clearing  fund  contribution  is 
designed  to  safeguard  securities  and 
funds  in  OCCs  custody  or  control  or  for 
which  it  is  responsible  under  section 
l7A(b)(3)(A). 

C.  Charging  Losses  to  Retained 
Earnings 

OCC  also  is  amending  its  rules  to 
permit  it  to  charge  losses  resulting  from 
clearing  member,  bank  or  clearing 
organization  defaults  to  OCCs  retained 
earnings,  instead  of  charging  such  losses 
either  pro-rata  to  the  clearing  fund 
contributions  of  non-defaulting  clearing 
members  or  to  OCCs  current  earnings. 
Similar  to  OCCs  proposal  to  give  the 
Board  discretion  to  increase  a  member's 
minimum  required  clearing  fund  deposit, 
the  discretion  to  charge  losses  to 
retained  earnings  gives  OCC  additional 
flexibility  in  dealing  with  losses  by 
providing  it  with  an  additional  source  of 


funds  to  draw  upon  in  the  event  of  a 
default  Accordingly,  the  Commission 
believes  that  this  proposal  is  consistent 
with  section  17A  of  the  Act. 

rV.  Conclusion 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  filing  (SR-OCC-89-06)  be,  and 
is  hereby,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 

[FR  Doc.  89-28594  Filed  12-e-89;  8:45  am) 
■ttJJNO  cooc  S010-«1-tl 


[Release  No.  34-27491;  File  Na  SR- 
PHIIJa>EP-8»-02] 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company,  Order  Granting  Temporary 
Approval  of  a  Proposed  Rule  Change 
Concerning  Enhancements  to 
Telecommunications  System 

November  30. 1989. 

On  April  26, 1989,  the  Philadelphia 
Depository  Trust  Company 
("PHILADEP")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),>  filed  a  proposed  rule 
change  to  effect  certain  enhancements 
to  Philanet  Terminal  Communications 
System  ("PTCS")  and  to  establish  PTCS 
as  a  permanent  service.'  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  jime  7, 1989.'  No  comments 
were  received.  This  order  approves  the 
proposal  on  a  temporary  basis  until 
March  31, 1990. 

L  Description 

The  proposal  would  authorize 
PHILADEP  to  offer  its  participants 
additional  telecommunications  services 
including  interfaced  clearing  agency 
services,  and  increased  protection 
against  unauthorized  access  to 
participant  accotmt  information. 
Participants  may  connect  to  PTCS  by 
using  a  dedicated  line  or  a  dial-up 
connection.  To  prevent  imauthorized 
access  to  PHILADEFs  computers  and  to 
participant's  account  information,  direct 


**  See  diKuMion  at  note  10.  tupra. 

*'  Other  protective  meaturet  reduce  the  potential 
ritk  to  OCC.  For  example,  a  new  member'!  margiii 
depotit  requirement  It  not  subject  to  any  fixed  limll 
and  will  vary  depending  on  the  risk  aaaociated  with 
the  member'!  option!  poaltlona.  See  note  2S,  $upro. 

**  See  note*  21  and  24,  $upra. 


>15U3.C78a{b)(l). 

*  PTCS  it  an  electronic  conununicationa  eysteiB 
linking  PHILADEP  to  lU  participant!.  The  PTCS 
propMal  waa  previouily  filed  and  approved  aa  a 
pilot  program.  See  Securitiea  Exchange  Act  Releaae 
Na  20519  (December  3a  1863)  M  FR  900. 

*  See  Securitiea  Exchange  Act  Releaae  Na  28872 
(May  aa  1989).  S4  FR  24451. 


access  and  dial-up  participants  must  use 
a  two-step  sign-on  procedure: 

Step  1:  The  participant  enters  the 
command  "CSSN,"  which  will  prompt 
the  system  to  respond  with  a  request  for 
the  participant's  name  and  password.* 

Step  2:  The  participant  must  enter  his 
name  and  password.  The  password  will 
not  appear  on  the  screen  when  typed  so 
that  it  remains  concealed.  The  security 
system  will  validate  both  name  and 
associated  password  before  allowing 
the  participant  to  proceed.  If  an 
unauthorized  password  is  entered,  PTCS 
security  will  not  allow  further  access  to 
the  system's  services. 

To  further  protect  the  integrity  of 
PHILADEP's  telecommunications 
services.  PHILADEP  requires  dial-up 
participants  to  pass  an  additional  level 
of  access  before  they  are  allowed  access 
to  PTCS.  If  the  participant's  equipment 
uses  a  different  line  speed  than 
PHILADEP's  standard  line  speed,  the 
participant  must  re-enter  the  password 
for  verification  before  PHILADEP  will 
upgrade  or  convert  its  line  speed  to 
allow  access  to  PTCS. 

If  the  dial-up  user's  terminal 
equipment  is  physically  compatible  with 
PTCS,  PHILADEP  will  configure  the 
user's  software  v^th  a  five  digit  access 
code  to  be  maintained  in  the 
participant's  software  equipment.  The 
five  digit  access  code  does  not  have  to 
be  entered  by  the  participant  at  sign-on 
time.  When  the  participant  dials-in,  the 
access  code  will  be  matched 
automatically  with  a  code  maintained  in 
PHILADEP's  communications  software. 

PTCS  uses  a  software  security 
package  ("account  security")  to  insure 
that  only  participants  from  authorized 
terminals  can  access  the  participant's 
account  Accoimt  security  is  based  on 
the  participant's  account  code  and  the 
identification  of  the  terminal  where  the 
transaction  originated  ("terminal  ID"). 
PHILADEP's  administrative  personnel 
maintains  an  accotmt  list  and  issues 
account  codes  and  terminal  IDs  to 
participants  who  are  authorized  to 
access  PTCS.  PHILADEP's  systems 
software  is  programmed  by  PHILADEFs 
Financial  Automation  Corporation 
(FAC)  to  automatically  search  for  the 
participant's  terminal  ID  from  the 
system's  data  table  when  the 
participant's  account  code  and  ID  are 
entered  firom  the  participant's  terminal 
The  data  table  is  a  part  of  PHILADEP's 
communications  software  and  is 
maintained  by  administrative  personnel 


*  Each  PHILADEP  participant  ia  aaaigned  a 
conHdential  and  unique  paaaword.  Paaaworda  will 
expire  at  the  end  of  thirty  day*,  but  may  be  changed 
by  the  participant  at  any  time. 
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after  initial  programming.  When  a 
transaction  is  entered,  the  system  will 
use  the  account  code  to  access  the 
participant's  Account  Profile  (from  the 
data  table]  where  a  list  of  valid  terminal 
IDs  for  the  participant's  accoimt  is 
maintained.  The  system  will  search  the 
list  of  IDs  for  a  match  on  the  terminal 
that  submitted  the  transaction.  If  a 
match  is  found,  processing  will  continue. 
If  no  match  is  fotmd,  an  error  message 
will  be  returned  to  the  terminal  that 
submitted  the  transaction,  and 
processing  will  be  terminated. 

PHILADEP  reports  that  it  has  not 
experienced  any  security  breaches  to 
date  under  its  current  security  measures. 
PHILADEP,  however,  continues  to 
evaluate  the  efficacy  of  access  to  FTCS 
through  dial-up  connections.  In  addition, 
PHILADEP  plans  to  implement  dial-back 
measures  by  early  1990.  Moreover, 
PHILADEP  plans  to  conduct  a  full 
security  audit  by  1990  to  evaluate  the 
effectiveness  of  its  current  security 
system. 

The  proposed  rule  change  is  designed 
to  meet  participant  demand  for 
additional  uses  *  by  offering 
participants  access  and  inquiry 
concerning:  (1)  Final  money  settlement 
information;  (2)  deliveries  and  receives 
that  make  up  a  participant's  settlement 
figure;  (3)  reorganization  notices;  (4) 
daily  reorganization  settlements;  (5) 
daily  dividend  and  interest  settlement 
and  announcement  information;  and  (6) 
customer  transfer  of  securities 
information.  Through  PTCS,  participants 
may  reprint  individual  tickets  or  groups 
of  delivery  or  receive  movement  tickets 
at  their  terminal  printers.  Also,  in  the 
event  a  delivering  firm  enters  a  delivery 
order  but  has  insufficient  position  to  fill 
it  immediately,  PHILADEP'S  Delivery 
Order  Recycle  facility  will  generate  a 
notice  ticket  for  the  receiving  firm  of  the 
intent  to  deliver.  The  system  will 
monitor  the  delivering  firm's  incoming 
position  for  two  hours  after  the  delivery 
order  is  received.  If  sufficient  position  is 
accrued  during  tliis  period,  the  delivery 
order  will  be  matched  and  filled  the 
same  day.  Deliveries  that  are  not  filled 
by  the  cutoff  time  will  pend  in  the 
system  to  the  following  day,  and  the 
intent  to  deliver  notice  will  be  generated 
each  morning  for  a  maximum  period  of 
thirty  days  until  the  order  is  filled  or 
cancelled.  Also  added  to  PTCS  is 
PHILADEP'S  Reorganization  Notice 
facility  which  will  provide  a  daily  listing 
of  expiring  voluntary  offers  for 
participants  and  a  last  warning  notice 
(one  day  before  cutoff  date)  of 


PHILADEP's  cutoff  date  for  excepting 
instructions  for  voluntary  offers. 

IL  PHILADEFs  Radotiale 

PHILADEP  believes  the  proposed  rule 
change  is  consistent  with  section 
17A(b)(3)(A)  of  the  Act  in  that  it 
enhances  PHILADEFs  "capacity  to  be 
able  to  facilitate  the  prompt  and 
accurate  clearance  and  setdement  of 
securities  transactions  for  wliich  it  is 
responsible."  •  PHILADEP  also  believes 
the  proposal  is  consistent  with  the 
Congressional  objective  of  facilitating 
the  development  of  a  national  system 
for  clearance  and  settlement  of 
securities  transactions.  In  particular,  the 
proposal  represents  "(n]ew  data 
processing  and  communications 
techniques  [that]  create  the  opportunity 
for  more  efficient  and  safe  procedures 
for  clearance  and  settlement."  '  In  light 
of  the  above,  PHILADEP  believes  that  it 
is  appropriate  for  the  Commission  to 
authorize  PTCS  to  be  implemented  on  a 
permanent  basis  at  this  time. 

IIL  Conclusion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and, 
in  particular,  with  section  17A  of  the 
Act.  The  proposal  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
encourage  the  use  of  automation 
techniques.  The  use  of  dial-up 
connections  will  allow  greater 
participation  in  PHILADEFs  automated 
communications  system. 

The  use  of  dial-up  connections, 
however,  raises  safety  and  security 
concerns.  Therefore,  in  order  to  assess 
the  adequacy  of  PHILADEFs  PTC&  the 
Commission  is  approving  the  proposal 
on  a  temporary  basis  imtil  March  31, 
1990.  During  the  temporary  approval 
period,  the  Commission  will  continue  to 
review  the  proposal  and  expects  to  seek 
further  information  from  PHILADEP 
regarding  the  safety  and  security  of  its 
communications  system. 

It  is  therefore  ordered,  that 
PHILADEFs  proposed  rule  change  (SR- 
PHILADEP  89-02)  be,  and  hereby  is 
approved  on  a  temporary  basis  until 
March  31. 1990. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katx, 
Secretary. 

[FR  Doc.  89-28536  Filed  12-8-89: 8:45  am) 
sajjNQ  cooc  iei«-«i-ii 


*  See  Securitiea  Exchange  Act  Release  Na  20519 
(December  Sa  1983)  49  FR  908  (|anuary  8. 19B4). 
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[Retoese  No.  34-27492;  FKe  Na  SR-PSE- 
•9-27] 

Self-Regulatory  Organizations;  Notic* 
of  Filing  of  Proposed  Ririe  Ctiange  by 
the  Pacific  Stock  Exchange,  Inc. 
Relating  to  a  Lead  Market  Maker 
System  HJlIM")  in  Certain  Options 
Contracts 

Pursuant  to  section  9(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  5. 1989.  the  Pacific 
Stock  Exchange,  Ina  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  IH 
below,  which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  PSE 
Rule  VI  in  order  to  adopt  Sections  88 
and  89  governing  the  establishment  and 
structure  of  a  Lead  Market  Maker 
("LMM")  System.  The  proposed  LMM 
System  supplements  the  standard  PSE 
options  trading  pit  by  establishing 
LMMs  for  certain  options  classes.  For 
these  options  classes,  an  Exchange 
member  that  is  designated  an  LN^ 
assumes  responsibilities  and  acquires 
rights  beyond  those  undertaken  by  PSE 
market  makers  that  trade  in  that  options 
class.  The  Exchange  proposes  to 
establish  the  LMM  System  for  certain 
options  classes,  primarily  new  options 
classes  and  current  options  classes  with 
comparatively  low  volume.  Any  options 
class  converted  to  the  LMM  system 
would  be  assigned  to  a  segregated  area 
of  the  Options  Trading  Floor  designated 
for  such  purpose. 

The  PSE  proposes  that  an  LMM,  in 
addition  to  fulfilling  general  market 
maker  obligations,  must  among  other 
things,  be  present  throughout  every 
business  day,  assure  that  disseminated 
market  quotations  are  accurate,  assure 
that  each  disseminated  market 
quotation  shall  be  honored  for  a 
minimum  of  ten  contracts,  and 
participate  at  all  times  in  any  automated 
execution  system  that  is  operating.  As  a 
result  of  l)eing  an  LMM,  a  member  wiU 
be  allocated  20%  participation  in  trades 
occurring  on  his  disseminated  bids  and 
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offers  in  his  LMM-appointed  options 
class. 

The  PSE  proposal  establishes 
financial  requirements  for  prospective 
LMMs  and  outlines  th6  selection  process 
that  the  LMM  Appointment  Committee 
("Committee")  will  utilize  to  select 
LMMs.  The  proposal  also  provides  the 
Committee,  among  other  things,  with 
authority  to  relieve  an  LMM  of  his 
appointment  and  to  discontinue  the  use 
of  the  LMM  System  in  a  particular 
options  class  under  certain  conditions. 
Additionally  the  proposal  establishes 
limitations  on  dealings  by  LMMs  and 
"Chinese  wall"  procedures  to  prevent 
improper  activity  as  a  result  of  LMM 
affiliations  with  upstairs  firms. 

The  PSE  requests  that  these  rules  be 
implemented  on  an  eighteen  (18)  month 
pilot  basis  in  order  to  allow  the  PSE  an 
opportunity  to  evaluate  the  effectiveness 
of  this  LMM  System.  The  full  text  of  the 
proposed  rule  is  available  at  the  PSE  or 
the  Commission. 

n.  Self-Regulatory  Orgamzation'B 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  rule  amendment 
establishes  the  structure  of  an  eighteen 
(18)  month  pilot  program  of  a  system  for 
options  trading  to  be  known  as  the  LMM 
system. 

The  purpose  of  the  proposed  LMM 
pilot  program  is  to  enhance  the  ability  of 
the  Exchange  to  compete  in  the  changing 
options  trading  market,  especially  in 
light  of  the  multiple  trading  system 
scheduled  to  begin  on  January  22, 1990, 
pursuant  to  Rule  19C-5  under  the  Act. 

The  LMM  pilot  program  is  basically 
broken  down  into  two  main  segments, 
both  of  which  are  to  be  incorporated 
into  Exchange  Rule  VI.  The  first  part, 
detailed  in  proposed  Section  88. 
establishes  the  basic  trading  elements 
and  structiu«  of  the  pilot  program.  In 
addition  to  establishing  the  basic  life 
span  of  the  system  at  18  months,  it  also 


sets  the  parameters  for  those  options 
classes  that  fall  under  the  LMM  system. 
These  will  include  options  classes 
offered  for  trading  after  January  1, 1990, 
or  in  any  existing  options  class  whose 
average  monthly  volume  for  the 
previous  six  months  ranks  it  in  the 
bottom  20%  of  class  activity  for  the 
Option  Floor. 

Other  elements  of  section  88  outline 
the  guidelines  for  the  appointment  and 
removal  of  an  LMM.  the  structure  of  the 
LMM  Appointment  Committee,  the 
criteria  and  duties  by  which  an  LMM 
performance  will  be  measured  and  the 
hearing  process  to  be  used  when  an 
LMM  appointment  is  denied  or 
terminated. 

The  second  part  of  the  LMM  proposal 
is  contained  within  proposed  section  89, 
which  details  the  elements  to  be 
observed  in  establishing  a  "chinese 
wall"  designed  to  prevent  improper 
activity  from  occurring  as  a  result  of 
LMM  affiliations  with  upstairs  firms. 

The  PSE  beheves  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act,  in  that  it  will  facilitate 
transactions,  will  act  in  accordance  with 
designs  to  foster  a  free  and  open  market 
and  will  promote  the  protection  of 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  LMM  is  the  result  of  extensive 
discussions  generated  from  the  Multiple 
Trading  Sub-Committee,  the  Options 
Floor  Trading  Committee  and  a  group 
representing  pit  traders. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding:  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  28. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  December  1, 1989. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  89-28595  Filed  12-6-89;  8:45  am] 

BILUNQ  COOe  t010-«1-« 


(RetMM  No.  34-27487;  Flte  Mo.  SR-PHLX- 
89-53] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Required  Staffing  on  the 
Options  Roor 

Pursuant  to  section  19(b)(1)  of  the 
SecuriUes  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  November  8, 1989  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  L  IL  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


17  CFR  2aa30-3(aH12)  (1889). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Options  Floor  Procedure  Advice  E-I  in 
accordance  with  PHLX  Rule  970 
regarding  the  required  staffing  on  the 
options  trading  floor  after  the  close  for 
the  purposes  of  effecting  adjustments 
and  changes  to  rectify  incorrect  trades. 
The  following  is  the  full  text  of  the 
proposed  amendment  (italics  indicate 
additions;  brackets  indicate  deletions). 

E-1  Required  Staffing  of  Options  Floor 

Every  options  specialist  unit,  floor 
brokerage  unit,  clearing  firm.  Floor 
Broker  and  Registered  Options  Trader 
must  have  a  representative  available  on 
the  floor  for  the  thirty  minutes  before 
opening  and  the  thirty  minutes  after  the 
close  of  trading  and  one  hour  after  the 
preliminary  trade  reports  are 
distributed.  Such  representatives  must 
be  authorized  to  make  appropriate 
changes  and  corrections  to  trades  of  or 
guaranteed  by  such  specialist  unit,  floor 
brokerage  unit,  clearing  firm.  Floor 
Broker  and  registered  Options  Trader. 
Additionally,  on  expiration  Saturday 
such  representatives  must  be  available 
on  The  Floor  from  8:00  AM  to  the 
Exchange's  last  call  for  adjustments  in 
expiring  options. 

Fine  Schedule 

1st  Occurrance — Warning 
2nd  Occurence — $500.00 
3rd  Occurence — $500.00 
4th  and  Thereafter — Sanction  is 

discretionary  with  business  Conduct 

Committee 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self  regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  meet  the  urgency  of 
correcting  transactional  errors  or 
mismatched  trades  on  expiration 


Saturday  by  requiring  a  representative 
for  floor  brokers  and  ROT's  to  be 
available  on  the  trading  floor  on 
expiration  Saturday.  In  this  respect,  the 
business  of  clearing  transactions  on 
expiration  Saturday  is  like  every  other 
trading  day.  Therefore,  it  is  imperative 
to  require  the  trading  firms  to  be 
properly  staffed  on  expiration  Saturday 
to  carry  on  all  the  ordinary  business 
activities  and  responsibilities  incident  to 
the  trading. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  in  that  it  is  designed  to 
further  facilitate  transactions  in 
securities,  to  promote  the  mechanism  of 
a  free  and  open  market  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

///.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  vtrritten  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 


accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC     . 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  28. 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  November  30, 1969. 
looathan  G.  Katz, 
Secretary. 
[FR  Doc.  89-28596  Filed  12-6-^9:  8:45  am] 

MLUNO  COOC  MMMt-M 


[Ret.  No.  IC-17248;  812-7289] 

American  Tax  Credit  Propertiea  II LP^ 
Notice  of  Application 

November  30, 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act "). 

Applicants:  American  Tax  Credit 
Properties  II  LP.  (the  "Partnership")  and 
Richman  Tax  Credit  Properties  n  LP. 
(the  "General  Partner"). 

Relevant  1940  act  sections:  Exemption 
tmder  section  6(c)  from  all  provisions  of 
the  1940  Act. 

Summary  of  application:  Applicants 
seek  an  order  exempting  the  Partnership 
from  all  provisions  of  the  1940  Act  to 
permit  the  Partnership  to  invest  in  other 
limited  partnerships  that  in  turn,  will 
engage  in  the  ownership,  operation,  and 
possibly  development  or  rehabilitation 
of  low  and  moderate  income  housing 
projects  that  qualify  for  certain  tax 
credits  allowable  under  the  Internal 
Revenue  Code  of  1986. 

Filing  date:  The  application  was  filed 
on  April  10, 1989  and  amended  on 
September  15, 1989,  and  November  20, 
1989. 

Hearing  or  notification  of  hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECt 
Secretary  and  serving  Applicant  with  ■ 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  26. 1989,  and  should  be 


« 17  CFR  20a30-3(aM12)  (198B). 
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accompanied  by  proof  of  service  on  the 
Applicant,  m  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOORCSSES:  Secretaiy.  SEC.  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicant.  750  Taxter  Road.  Suite  420. 
Elmsford.  New  York  10523. 
FOR  PUftTHEII  INFOMMATION  CONTACT: 
Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022.  or  Stephanie  Monaco. 
Branch  Chief,  at  (202)  272-3030. 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in 
Maryland.  (301)  258-^300). 

Applicants'  Representations 

1.  The  Partnership  was  formed  under 
the  Delaware  Revised  Uniform  Limited 
Partnership  Act  on  October  26. 1988.  On 
November  1. 1988,  the  Partnership  filed 
a  Registration  Statement  (as  amended 
on  February  28. 1989  and  April  21. 1989) 
under  the  Securities  Act  of  1933 
("Securities  Act")  for  the  sale  of  100.000 
units  of  Limited  Partnership  interests 
("Units")  at  $1,000  per  Unit.  The 
registration  statement  was  declared 
effective  May  9. 1989.  The  offering  will 
terminate  no  later  than  December  31. 
1989.  The  Partnership  intends  to  offer 
50.000  Units  but  has  registered  100,000 
Units  because  Merrill  Lynch.  Pierce, 
Fenner  &  Smith  Incorporated  (the 
"Selling  Agent"),  the  Partnership  and  the 
General  Partner  have  the  right, 
exercisable  by  mutual  agreement,  to  sell 
(on  the  same  terms  and  conditions  as 
the  other  Units)  up  to  an  additional 
50,000  Units  on  behalf  of  the 
Partnership.  Purchasers  of  Units  will 
become  limited  partners  ("Limited 
Partners")  of  the  Partnership. 

2.  The  Partnership  will  operate  as  a 
"two-tier"  entity,  i.e.,  the  Partnership,  as 
a  limited  partner,  will  invest  in  other 
limited  partnerships  ("Local 
Partnerlhips")  which  will  engage  in  the 
ownership,  operation,  and  possibly 
development  or  rehabilitation  of  low 
and  moderate  income  housing 
("Properties")  benefitting  from  some 
form  of  federal,  state,  or  local 
government  housing  assistance.  The 
ownership  of  such  Properties  is 
expected  to  generate  certain  tax  credits 
allowable  under  the  Internal  Revenue 
Code  of  1988  ("Code").  The 


Partnership's  principal  investment 
objectives  are  to  mvest  in  Local 
Partnerships  which  own  and  operate 
Properties  in  a  manner  which  will:  (i) 
Provide  the  Limited  Partners  with  low- 
income  credits  and,  to  a  lesser  extent, 
rehabilitation  credits  which  may  be 
used  to  offset  their  federal  income  tax 
Uabihty;  (ti)  allocate  passive  losses  to 
individual  Limited  Partners  to  offset 
passive  income  that  they  may  realize 
from  rental  real  estate  investments  and 
other  passive  activities,  and  allocate 
passive  losses  to  corporate  Limited 
Partners  to  offset  active  business 
income:  (iii)  preserve  and  protect  the 
Partnership's  capital;  (iv)  provide  to  the 
Limited  Partners,  to  the  extent  feasible, 
distributions  of  cash,  if'any.  from  the 
operations  of  the  Properties  (current 
taxes  on  which  are  expected  to  be 
substantially  deferred);  and  (v)  provide 
to  the  Limited  Partners,  to  the  extent 
feasible,  distributions  of  cash,  if  any. 
from  sale  or  refinancing  proceeds  upon 
the  disposition  or  refinancing  of  the 
Properties,  including  amounts 
attributable  to  capital  appreciation.  In 
no  case  will  investments  be  made  in 
Properties  that  are  not  eligible  for  low- 
income  credits. 

3.  The  Partnership  intends  to  acquire 
90%  to  99%  of  the  interest  in  the  Local 
Partnerships.  However,  to  the  extent  the 
Partnership  has  less  than  the  amount  of 
funds  necessary  to  acquire  a  90%  to  99% 
interest  in  a  particular  Local  Partnership 
(such  as  may  be  the  case  with  respect  to 
amounts  remaining  after  all  other 
investments  have  been  made],  the 
Partnership  may  invest  such  amounts  in 
joint  ventures  with  afBIiates.  The 
Partnership  does  not  anticipate  that  the 
aggregate  of  such  amounts  will  exceed 
5%  of  the  gross  offering  proceeds. 
Furthermore,  such  investment  is  subject 
to  certain  restrictions,  as  disclosed  in 
the  Partnership's  prospectus,  to 
minimize  conflicts  of  interest.  Such 
restrictions  require,  for  example,  that  (i) 
the  investment  objectives  of  the  affiliate 
be  substantially  the  same  as  those  of  the 
Partnership;  (ii)  there  be  no  duplicative 
property  management  or  other  fees;  (iii) 
the  Partnership  has  a  right  of  first 
refusal  to  buy  if  the  affiliate  wishes  to 
sell  its  interest:  and  (iv)  the  investment 
be  on  substantially  the  same  terms  and 
conditions. 

4.  Offers  to  sell  and  sales  to  the  public 
of  the  Units  are  to  be  effected  through 
the  Selling  Agent.  However,  any 
subscriptions  for  Units  must  be 
approved  by  the  General  Partner,  which 
approval  is  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  Each 
subscriber  will  represent,  among  other 
things,  that  he  meets  the  general 


investor  suitability  standards.  Such 
general  investor  suitability  standards 
provide,  among  other  things,  that 
investment  in  the  Partnership  is  suitable 
only  for  an  investor  (a  "Qualified 
Investor")  who  meets  the  following 
requirements:  (a)  for  corporate  investors 
(i)  corporations  subject  to  Subchapter  S 
of  the  Code  and  C  Corporations  that  are 
personal  service  corporations  must 
reasonably  expect  to  have  substantial 
unsheltered  passive  activity  income:  (ii) 
C  Corporations  that  are  not  closely  held 
and  are  not  personal  service 
corporations  must  reasonably  expect  to 
have  sufficient  taxable  income  from  all 
sources  to  use  the  low-income  and 
rehabilitation  credits  and  any 
Partnership  losses;  and  (iii)  closely-held 
C  Corporations  that  are  not  personal 
service  corporations  must  reasonably 
expect  to  have  taxable  income  from  an 
active  trade  or  business  and/or 
sufficient  unsheltered  passive  activity 
income  to  use  the  low-income  and 
rehabihtation  credits;  or  (b)  in  the  case 
of  noncorporate  investors,  (i)  such 
investors  must  reasonably  expect  to 
have  an  annual  adjusted  gross  income, 
and  married  invebtors  expect  to  have  a 
combined  annual  adjusted  gross  income, 
of  not  more  than  $200,000  in  each  year  in 
vvhich  they  will  be  allocated  low-income 
credits;  or  (ii)  such  investors  must  have 
substantial  unsheltered  passive  activity 
income.  In  addition,  each  subscriber 
must  represent  that  he  (i)  has  a  net 
worth  (exclusive  of  home,  home 
furnishings,  and  personal  automobiles) 
of  at  least  $30,000  and  an  annual  gross 
income  of  not  less  than  $30,000:  (ii)  has  a 
net  worth  (exclusive  of  home,  home 
furnishings,  and  personal  automobiles) 
of  at  least  $75,000;  or  (iii)  is  purchasing 
in  a  fiduciary  capacity  for  a  person  or 
entity  having  the  net  worth  and  annual 
gross  income  as  set  forth  in  clause  (i)  or 
such  net  worth  as  set  forth  in  clause  (ii). 
Units  will  be  sold  in  certain  states  only 
to  persons  who  meet  additional  or 
alternative  standards  that  will  be  set 
forth  in  the  prospectus;  provided, 
however,  that  in  no  event  shall  the 
Partnership  employ  any  such  suitability 
standard  which  is  less  restrictive  than 
set  forth  above.  Furthermore,  no  transfer 
of  Units  will  be  permitted  unless  the 
transferee  meets  the  same  suitability 
standards  as  the  transferor  Limited 
Partner.  The  Partnership's  Amended  and 
Restated  Agreement  of  Limited 
Partnership  (the  "Partnership 
Agreement")  imposes  substantial 
restrictions  on  transferability  of  the 
Units.  The  Partnership  believes  that  the 
suitability  standards  set  forth  above  are 
consistent  with  the  requirements  of 
Investment  Company  Act  Release  No. 
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8456  (Aug.  9. 1974)  (''Release  No.  8456") 
and  are  consistent  with  the  guidelines  of 
those  states  that  prescribe  suitability 
standards. 

5.  All  proceeds  of  the  public  offering 
of  Units  initially  will  be  placed  in  an 
escrow  account  with  Security  Pacific 
National  Trust  Company  (New  York). 
Any  net  proceeds  of  the  offering  which 
the  Partnership  has  not  invested  in 
Local  Partnerships  or  applied  to 
reserves  upon  release  from  escrow  will 
be  returned  by  the  Partnership  to  the 
Limited  Partners  pro  rata  as  a  return  of 
capital.  The  Partnership  will  invest  any 
net  proceeds  not  immediately  utihzed  to 
acquire  Local  Partnership  interests  or 
for  other  Partnership  purposes  (such  as 
the  establishment  of  an  initial  reserve) 
in  permitted  interim  investments 
including  (i)  readily  marketable 
securities  issued  by  states  or 
municipalities  within  the  United  States 
rated  "A"  or  better  by  a  recognized 
rating  agency;  (ii)  direct  obligations  of, 
or  obligations  unconditionally 
guaranteed  by,  the  United  States  or  any 
agency  thereof;  (iii)  commercial  paper 
issued  by  any  corporation  organized  and 
doing  business  under  the  laws  of  the 
United  States  or  any  state  thereof  rated 
in  one  of  the  two  highest  categories  by 
Moody's  Investor  Service,  Inc.  and  by 
Standard  &  Poor's  Corporation;  (iv) 
certificates  of  deposit  or  Eurodollar 
certificates  of  deposit  issued  by 
commercial  banks  organized  and  doing 
business  under  the  laws  of  the  United 
States  or  any  state  thereof  (or,  in  the 
case  of  Eurodollar  certificates  of 
deposit,  a  branch  of  any  such  bank);  (v) 
debt  securities  issued  by  corporations 
organized  and  doing  business  under  the 
laws  of  the  United  States  or  any  state 
thereof  rated  "A"  or  better  by  a 
recognized  rating  agency,  provided  that 
a  dealer  which  is  a  member  of  the  New 
York  Stock  Exchange  maintains  a 
regular  market  in  such  securities;  (vi) 
collateralized  repurchase  agreements 
with  domestic  banks  having  a  duration 
no  longer  than  60  days  (or  any  extension 
or  renewal  for  a  period  not  exceeding 
the  period  of  initial  agreement)  with 
respect  to  or  secured  by  any  of  the  types 
of  securities  specified  in  clauses  (i) 
through  (iii)  above:  and  (vii)  shares  of 
any  open-end  investment  company 
which  has  assets  of  not  less  than  $200 
milHon  and  invests  primarily  in 
securities  of  the  type  enumerated  above 
or  banker's  acceptances;  provided, 
however,  that  if  the  value  of 
"investment  securities"  (as  defined  in 
the  1940  Act)  exceeds  40%  of  the  value 
of  the  Partnership's  total  assets 
(exclusive  of  government  securities  and 
cash  items)  at  any  time,  such  excess 


may  be  invested  only  in  government 
securities.  The  Partnership  does  not 
intend  to  trade  and  will  not  speculate  in 
any  temporary  investments. 

6.  The  Partnership  will  be  controlled 
by  its  General  Partner,  while  the  Limited 
Partners,  consistent  with  their  limited 
hability  status,  will  not  be  entitled  to 
participate  in  the  control  of  the 
Partnership  business.  Limited  Partners 
owning  a  majority  of  Partnership 
interests,  however,  will  have  the  right  to 
(i)  amend  the  Partnerships  Agreement 
(subject  to  certain  limitations);  (ii) 
remove  the  General  Partner  and  elect  a 
replacement  therefor  and  (iii)  dissolve 
the  Partnership.  Each  Limited  Partner 
also  is  entitled  to  review  all  books  and 
records  of  the  Partnership  at  any  and  all 
reasonable  times. 

7.  The  Partnership  Agreement 
provides  that  the  General  Partner 
cannot  take  certain  significant  actions 
without  the  consent  of  a  majority  in 
interest  of  the  Limited  Partners, 
including  (i)  the  sale  of  all  or 
substantially  all  of  the  Partnership's 
assets;  (ii)  the  dissolution  of  the 
Partnership:  and  (iii)  any  amendment  of 
the  Partnership  Agreement  except  for 
certain  ministerial  or  technical 
amendments. 

8.  The  Selling  Agent  will  receive 
commissions  of  $80  per  Unit  and  a 
financial  advisory  fee  of  $20  per  Unit  In 
addition,  the  Selling  Agent  will  be 
reimbursed  by  the  Partnership  or  the 
General  Partner  up  to  the  limits 
specified  in  the  prospectus  for  out-of- 
pocket  expenses  incurred  by  it  in 
connection  with  the  offering.  Selling 
commissions  and  other  remunerations 
based  on  8%  of  the  gross  proceeds 
customarily  are  charged  in  securities 
offerings  of  this  type  and  are  consistent 
with  the  guideUnes  of  the  National 
Association  of  Securities  Dealers,  Inc. 

9.  Acquisition  phase  fees  payable  to 
the  General  Partner  or  its  affiliates  ivill 
be  limited  by  the  Statement  of  Policy  on 
Real  Estate  Programs  adopted  by  the 
North  American  Securities 
Administrators  Association.  Inc.  (the 
"NASAA  guidelines").  In  addition,  the 
General  Partner  and  its  affiliates  will 
receive  substantial  fees  and 
compensation  from  the  Partnership, 
including  acquisition  expenses 
allowances,  property  development  fees, 
management  fees,  property  management 
fees,  and  administration  fees.  Further, 
the  local  general  partners  will  receive 
substantial  fees  and  compensation  from 
each  Local  Partnership.  In  addition  to 
fees  and  interests,  the  General  Partner 
and  its  affiliates  will  be  allocated 
generally  1%  of  profits  and  losses  of  the 
Partnership  for  tax  purposes. 


10.  All  compensation  to  be  paid  to  the 
General  Partner  and  its  affiliates  is 
specified  in  the  Partnership  Agreement 
and  prospectus,  and  no  compensation 
will  be  payable  to  the  General  Partner 
or  any  of  its  affiliates  not  so  specified. 
The  substantial  fees  and  other  forms  of 
compensation  that  will  be  paid  to  the 
General  Partner  and  its  affiliates  will 
not  have  been  arrived  at  through  arm's 
length  negotiations.  All  such 
compensation,  however,  is  believed  to 
be  fair  and  on  terms  no  less  favorable  to 
the  Partnership  than  would  be  the  case 
if  such  terms  had  been  negotiated  with 
independent  third  parties.  Further,  the 
Partnership  believes  that  such 
compensation  meets  all  applicable 
guidelines  necessary  to  permit  the  Units 
to  be  offered  and  sold  in  the  various 
states  which  prescribe  such  guidelines, 
including  the  NASAA  guidelines. 

11.  The  Partnership  believes  that  any 
potential  conflict  of  interest  between  the 
General  Partner  or  its  affiUates  and  the 
Limited  Partners  are  disclosed  in  the 
prospectus,  including  the  receipt  of  fees 
and  other  compensation  by  the  General 
Partner  and  its  affiUates.  competition  by 
Local  Partnerships  with  affiliates  of  the 
General  Partner  for  Properties,  and  the 
risks  involved  in  the  Partnership's 
investments  in  joint  ventures  with  other 
partnerships  formed  by  the  General 
Partner.  The  Partnership  Agreement 
contains  various  provisions  designed  to 
eliminate  or  significantly  reduce  these 
and  other  conflicts  of  interest.  For 
example,  in  connection  with  investment 
opportunities  which  might  be  available 
to  more  than  one  entity  that  the  General 
Partner  or  one  of  its  affiliates  advises  or 
manages,  the  determination  of 
suitability  of  the  investment  for  each 
entity  will  be  based  on  a  review  of  each 
entity's  portfoho.  If  an  investment  is 
suitable  for  more  than  one  entity, 
priority  will  be  given  to  the  entity 
having  uninvested  funds  for  the  longest 
period  of  time.  In  addition,  the 
Partnership  will  distribute  to  the  Limited 
Partners  reports  concerning  its  business 
and  operations  in  order  to  ensure  that 
Limited  Partners  receive  extensive 
information  about  the  Partnership. 

12.  The  Partnership  Agreement 
provides  for  indemnification  of  the 
General  Partner  and  its  affiliates  against 
any  losses,  judgments,  babilities,  costs, 
expenses  and  amounts  paid  in 
settlement  of  claims  sustained  in 
connection  with  the  Partr-ership. 
provided  that  the  same  were  not  the 
result  of  fraud,  negligence,  misconduct 
or  breach  of  fiduciary  duty.  The  General 
Partner  is  aware,  however,  and  the 
prospectus  discloses  that  it  is  the 
opinion  of  the  SEC  that  indemnification 
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for  liabilities  arising  under  the  Securities 
Act  is  contrary  to  public  policy  and. 
therefore,  unenforceable. 

Applicants'  Legal  Conclusion 

1.  The  Applicants  assert  that  the 
exemption  of  the  Partnership  from  all 
provisions  of  the  Act  pursuant  to  section 
6{c)  of  the  Act  is  both  necessary  and 
appropriate  in  the  public  interest, 
because:  (a)  Investment  in  low  and 
moderate  income  housing  in  accordance 
with  the  national  policy  expressed  in 
title  IX  of  the  Housing  and  Urban 
Development  Act  of  1968  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form;  (b)  the  limited 
partnership  structure  is  the  primary 
means  of  bringing  private  equity  capital 
into  such  housing,  particularly  because 
public  investors  typically  consider 
investment  in  low  and  moderate  income 
housing  programs  as  involving  greater 
risk  than  real  estate  investment 
generally;  (c)  the  limited  partnership 
form  insulates  each  Limited  Partner 
from  personal  liability  and  limits  the 
fmancial  risk  of  such  partner  to  the 
amount  he  has  invested  in  the  program, 
while  also  allowing  him  to  claim  on  his 
individual  tax  return  his  proportionate 
share  of  the  credits,  income  and  losses 
from  the  investment;  and  (d)  the  limited 
partnership  form  is  incompatible  with 
many  provisions  of  the  1940  Act,  such  as 
the  requirement  that  investment 
companies  be  managed  by  unaffiliated 
persons  or  the  asset  coverage  limitations 
in  section  18.  Thus,  an  exemption  from 
these  basic  provisions  is  necessary  and 
appropriate  so  as  not  to  discourage  use 
of  the  two-tier  limited  partnership  entity 
and  frustrate  the  public  policy 
established  by  the  housing  laws. 

2.  Release  No.  8456  contemplates  that 
the  exemptive  power  of  the  SEC  under 
section  6(c)  may  be  applied  to  two-tier 
limited  partners  engaged  in  the  kind  of 
activities  in  which  the  Partnership  will 
engage,  that  is,  "two-tier  partnerships 
that  invest  in  limited  partnerships 
engaged  in  the  development  and 
building  of  housing  for  low  and 
moderate  income  persons  *  *  *."  The 
release  lists  two  conditions,  designed  for 
the  protection  of  investors,  which  must 
be  satisHed  in  order  to  qualify  for  such 
an  exemption:  (1)  "Interests  in  the  issuer 
should  be  sold  only  to  persons  for  whom 
investments  in  limited  profit,  essentially 
taxshelter,  investments  would  not  be 
unsuitable;"  and  (2)  "requirements  for 
fair  dealing  by  the  General  Partners  of 
the  issuer  with  the  limited  partners  of 
the  issuer  should  be  included  in  the 
basic  organizational  documents  of  the 
company."  The  Partnership  will  comply 


with  these  conditions  and  will  otherwise 
operate  in  a  manner  designed  to  insure 
investor  protection. 

3.  The  contemplated  arrangement  of 
the  Partnership  is  not  susceptible  to 
abuses  of  the  sort  the  Act  was  designed 
to  remedy.  The  suitability  standards 
described  above,  the  requirements  for 
fair  dealing  provided  by  the 
Partnership's  governing  instruments, 
and  pertinent  governmental  regulations 
imposed  on  each  Local  Partnership  by 
various  federal,  state  and  local  agencies, 
provided  protection  to  investors  in  Units 
comparable  to,  and  in  some  respects 
greater  than,  that  provided  by  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
JonathaD  G.  Katz, 
Secretary. 

(FR  Doc.  89-28537  Filed  12-6-89:  8:45  am) 
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(RateaM  Na  10-17247;  HI*  No.  812-7398] 

Confederation  Life  Insurance  and 
Annuity  Company,  et  aL 

November  29, 1989. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


Applicants:  Confederation  Life 
Insurance  and  Annuity  Company 
("CUAC");  CLIAC  Separate  Account  A; 
and  Confederation  Financial  Services, 
(U.S.),  Inc.  ("CFS"). 

Relevant  1940  act  sections:  Exemption 
requested  under  section  6(c)  from 
sections  26(a)(2)(C)  and  27(c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Separate  Account  with  respect  to 
certain  variable  annuity  contracts. 

Filing  Date:  The  application  was  filed 
on  September  25. 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
December  26, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit,  or.  for 
lawj-ers,  by  certificate.  Request 


notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Steven  P.  Sprague,  Esq., 
Confederation  Life  Insurance  and 
Annuity  Company,  P.O.  Box  105103,  260 
Interstate  North,  Atlanta,  Georgia  30348. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joyce  M.  Pickholz,  Staff  Attorney,  at 
(202)  272-3046  or  Clifford  E.  Kirsch. 
Acting  Assistant  Director,  at  (202)  272- 
2061  (Division  of  Investment 
Management.  Office  of  Insurance 
Products  and  Legal  Compliance). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  Public 
Reference  Branch  in  person  or  the 
Commission's  commercial  copier  which 
may  be  contacted  at  (800)  231-3282  (in 
Maryland  (301)  258^300). 

Applicants'  Representations 

1.  CLIAC.  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
the  State  of  Georgia,  is  a  wholly  owned 
subsidiary  of  Confederation  Life 
Insurance  Company,  a  Canadian  mutual 
insurance  company.  The  Separate 
Account  was  established  by  CLIAC  in 
connection  with  the  proposed  issuance 
of  individual  deferred  variable  annuity 
contracts  ("Contracts").  CFS  will  serve 
as  distributor  and  principal  underwriter 
of  the  Contracts. 

2.  The  Separate  Account  will  invest  in 
shares  of  the  Oppenheimer  Variable 
Account  Funds  ("Series  Fund").  The 
Series  Fund  is  an  open-end,  diversified 
management  investment  company  with 
a  number  of  series,  or  portfolios.  The 
Separate  Account  has  a  number  of 
subaccounts,  each  of  which  invests 
solely  in  the  specific  corresponding 
portfolio  of  the  Series  Fund. 

3.  CLIAC  will  deduct  an  Annual 
Contract  Fee  of  $30  per  year  per 
contract  from  the  Accumulation  Account 
at  the  end  of  each  policy  year  prior  to 
the  Annuity  Date  (and  on  full  surrender 
on  any  date  other  than  a  Contract 
Anniversary)  to  partially  compensate 
CLIAC  for  administrative  services 
provided  to  contract  owners.  This 
charge  is  guaranteed  not  to  increase.  In 
addition,  there  is  a  daily  charge  to  the 
Separate  Account  at  an  effective  annual 
rate  of  0.10%  of  the  Separate  Account 
assets.  This  charge  may  be  increased  in 
the  future.  CLIAC  does  not  anticipate 
any  profit  from  these  charges;  they  are 
cost-based  in  accordance  with  Rule  26a- 
1  under  the  Act. 

4.  On  full  surrenders  or  partial 
withdrawals,  CUAC  will  deduct  a 
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contingent  deferred  sales  charge  of  up  to 
6%  of  the  amount  withdrawn  to  cover 
expenses  relating  to  the  sale  of  the 
Contracts.  The  aggregate  contingent 
deferred  sales  charge  is  guaranteed 
never  to  exceed  6%  of  total  deposits. 
The  charge  scales  down  to  0  on 
withdrawals  of  deposits  made  more 
than  five  years  prior  to  the  withdrawal. 

5.  CLIAC  imposes  a  daily  charge  to 
compensate  it  for  bearing  certain 
mortality  and  expense  risks  under  the 
Contracts.  This  charge  is  equal  to  an 
effective  annual  rate  of  1.25%  of  the  net 
assets  of  the  Separate  Account.  Of  that 
amount,  approximately  .95%  is 
attributable  to  mortality  risks,  and 
approximately  .30%  is  attributable  to 
expense  risks.  CLIAC  guarantees  that 
this  charge  will  never  increase.  CLIAC 
ciurently  anticipates  a  profit  from  this 
charge.  CLIAC  does  not  anticipate  that 
the  contingent  deferred  sales  charges 
will  generate  sufiicient  funds  to  pay  the 
costs  of  distributing  the  contracts.  If 
these  charges  are  insufficient  sales 
costs,  the  deficiency  will  be  met  from 
CLIAC's  general  account  funds,  which 
may  include  amoimts  derived  from  the 
charge  for  mortaUty  and  expense  risks. 

8.  The  mortality  risk  borne  by  CLIAC 
arises  from  its  obligation  to  make 
monthly  annuity  payments  regardless  of 
how  long  all  annuitants  may  live,  and 
from  its  obligation  to  pay  a  death  benefit 
that  may  be  higher  than  the  value  of  the 
Accumulation  Account  of  a  Contract. 
The  expense  risk  is  that  the  deductions 
for  administration  costs  imder  the 
Contracts  may  be  insufficient  to  cover 
the  actual  future  costs  incurred  by 
CLL\C. 

7.  CLIAC  argues  that  the  mortality 
and  expense  risk  charge  is  a  reasonable 
charge  to  compensate  CUAC  for  the  risk 
that  annuitants  under  the  Contracts  will 
live  longer  as  a  group  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts:  for  the  risk 
that  the  value  of  the  Accimiulation 
Account  of  a  Contract  will  be  less  than 
the  death  benefit  and  for  the  risk  that 
administrative  expenses  will  be  greater 
than  amounts  derived  from  the 
administrative  charges. 

8.  CLIAC  represents  that  the  charge  of 
1.25%  for  mortality  and  expense  risks  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
upon  CUACs  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  CUAC  will  maintain  at  its 
administrative  o^ices,  available  to  the 
Commission,  a  memorandum  setting 


forth  in  detail  the  products  analyzed  in 
the  course  of.  and  the  methodology  and 
results  of.  its  comparative  survey. 

9.  CUAC  has  concluded  that  there  is  a 
reasonable  likeUhood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and  the 
Owner.  The  basis  for  such  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  CUAC  at  its 
administrative  offices  and  will  be 
available  to  the  Commission. 

10.  CUAC  also  represents  diat  the 
Separate  Account  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  89-28538  Filed  12-6-89:  8:45  am] 

BIUJNO  CODE  MIO-OI-M 


[Rel.  No.  IC-17244, 812-7375] 

Rrst  Investors  Fund  for  Qrowtti,  Inc., 
et  al.;  Application  for  Order  Approving 
Substitution  of  Securities  in  Unit 
Investment  Trust 

November  29. 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC). 

ACTION:  Notice  of  Application  for  Order 
Approving  Substitution  under  the 
Investment  Company  Act  of  1940  ("1940 
Act"). ^_^ 

Applicants:  First  Investors  Fund  for 
Growth,  Inc.  ("Fund  for  Growth"),  First 
Investors  International  Securities  Fund. 
Inc.  ("International  Securities  Fund"), 
First  Investors  Management  Company, 
Inc.  ("Management  Company"),  First 
Investors  Corporation  ("First 
Investors"),  and  First  Investors  Single 
Payment  and  Periodic  Payment  Plans  for 
Investment  In  First  Investors  Fund  for 
Growth.  Inc.  ("Plan"). 

Relevant  1940  act  sections:  Approval 
requested  for  substitution  of  shares 
pursuant  to  section  26(b). 

Summary  of  application:  Applicants 
seek  an  order  allowing  them  to 
substitute  the  shares  of  International 
Securities  Fund  for  shares  of  Fund  for 
Growth  as  the  underlying  securities  of 
the  Plan. 


Filing  date:  The  application  was  filed 
on  August  9. 1989  and  amended  on 
November  21. 198a 

Hearing  or  notification  of  hearing:  \n 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  22, 989,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

addresses:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549;  on 
behalf  of  Applicants,  First  Investors 
Corporation,  120  Wall  Street,  New  York. 
New  York  10005.  Attention:  Andrew  J. 
Donohue,  Senior  Vice  Resident 
Secretary  and  General  Counsel. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Duffy,  Law  Clerk,  at  (202)  272- 
2511,  or  Max  Berueffy,  Branch  Chief,  at 
(202)  272-3016. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  Fund  for  Growth  and  International 
Securities  Fund  (collectively  the 
"Funds")  are  diversified  open-end 
management  investment  companies 
registered  under  the  1940  Act.  The 
Management  Company  is  organized 
under  the  laws  of  the  State  of  New  York 
and  registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  The  Management  Company  states 
that  its  primary  business  is  as 
investment  adviser  of  the  First  Investors 
group  of  mutual  fimds,  which  includes 
the  Funds.  First  Investors  is  organized 
under  the  laws  of  the  State  of  New  York 
and  registered  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934. 
First  Investors'  primary  business  is  as  a 
counderwriter  of  the  First  Investors 
group  of  mutual  funds  and  as  sponsor 
and  underwriter  of  single  payment  and 
periodic  payment  plans  for  investment 
in  certain  registered  investment 
companies  that  are  members  of  the  First 
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Investors  group  of  mutual  funds. 
Applicants  have  indicated  that  for  the 
purposes  of  the  1940  Act.  First  Investors 
is  the  underwriter,  depositor,  and 
sponsor  of  the  Plan  as  those  terms  have 
been  interpreted  by  the  SEC  with 
respect  to  periodic  payment  plans. 

2.  The  Plan  provides  for  long-term 
investment  in  shares  of  the  Fund  for 
Growth,  through  single  payment  and 
periodic  payment  plans,  with  or  without 
insurance.  The  Plan  is  organized  as  a 
unit  investment  trust  and  registered 
under  the  1940  Act  (File  No.  811-1359). 
Purchase  payments  for  accounts 
established  under  the  Plan,  net  of 
charges  and  expenses  applicable  at  the 
time  of  purchase,  are  invested  in  shares 
of  the  Fund  for  Growth  at  the  current  net 
asset  value  of  such  shares. 

3.  The  Board  of  Directors  of  Fund  for 
Growth  has  determined  that,  under 
present  market  conditions,  continuation 
of  the  Fund  for  Growth's  current  policies 
would  not  achieve  optimal  results  for  its 
shareholders,  and  that  the  more  flexible 
approach  employed  by  the  International 
Securities  Fund,  including  the  ability  to 
take  advantage  of  investment 
opportunities  in  other  markets  and 
additional  types  of  securities,  would 
better  enable  the  Fund  for  Growth  to 
achieve  its  objective  of  long-term  capital 
appreciation.  The  Board  further 
determined  that  since  International 
Securities  Fund  likewise  has  the  primary 
investment  objective  of  long-term 
capital  growth,  the  proposed 
reorganization  would  best  serve  Fund 
for  Growth  shareholders  by  affording 
them  the  opportunity  to  participate  in  a 
fund  with  a  compatible  investment 
objective.  Although  International 
Securities  Fund  has  higher  investment 
advisory,  custodian,  and  accounting 
fees,  the  Board  of  Directors  of  Fund  for 
Growth  believes  that  these  higher  fees 
will  be  offset  by  the  potential 
advantages  of  the  International 
Securities  Fund's  flexible  investment 
policies. 

4.  On  March  23, 1989,  the  Funds 
entered  into  an  Agreement  and  Plan  of 
Reorganization  (the  "Agreement ")  which 
provides  for  the  transfer  of  substantially 
all  of  the  assets  of  Fund  for  Growth  to 
International  Securities  Fund  in 
exchange  for  shares  of  common  stock  of 
International  Securities  Fund  having  the 
same  aggregate  net  asset  value. 
Pursuant  to  the  Agreement,  shares  of 
International  Securities  Fund  will  be 
distributed  to  Fund  for  Growth 
shareholders.  Fund  for  Growth  will   ' 
subsequently  file  an  application  to 
terminate  its  registration  under  the  1940 
Act  and  will  be  liquidated  and 
dissolved. 


5.  Consummation  of  the  Agreement 
was  specifically  predicated  on  obtaining 
the  approval  of  a  majority  of  Fund  for 
Growth  shareholders  at  a  special 
meeting  of  shareholders.  Shareholders 
of  Fund  for  Growth  approved  the 
Agreement  on  August  30, 1989.  Holders 
of  Plan  accounts  ("Planholders")  were 
advised  of,  and  had  voting  privileges 
with  respect  to  the  Agreement.  If  a 
Planholder  did  not  exercise  this  voting 
privilege,  the  Plan's  custodian  voted 
such  Planholders'  shares  of  the  Fund  for 
Growth  in  proportion  to  the  shares  of 
those  Planholders  who  did  exercise  their 
voting  privileges. 

6.  The  respective  Boards  of  Directors 
of  the  Funds  have  each  unanimously 
approved  the  reorganization  as  being  in 
the  best  interest  of  the  respective  fund 
shareholders  without  diluting  their 
interests,  after  having  considered, 
among  other  factors,  the  objectives  and 
policies  of  each  fund,  the  assets  and 
liabilities  of  each  fund,  the  prospects  of 
each  fund  individually  and  combined, 
and  the  fairness  to  the  respective 
shareholders  of  each  fund  as  a  result  of 
the  exchange  of  shares  being  done  on  a 
net  asset  value  basis. 

7.  In  particular,  the  respective  Boards 
found  that  both  funds  have  the  same 
general  investment  objective  of  long- 
term  capital  growth.  AJ though  the 
investment  policies  employed  to  achieve 
these  objectives  differ,  the  Directors  of 
the  Funds  believe  the  policies  are 
compatible,  because  they  generally 
involve  investment  in  equity  securities 
that  offer  potential  for  capital 
appreciation.  Consummation  of  the 
proposed  reorganization  and  resultant 
combination  of  Funds  should  result  in 
reductions  in  certain  costs  of  operating 
the  Funds.  Additionally,  the  Boards  of 
Directors  of  the  Funds  have  each 
determined  that  the  combination  of 
assets  of  the  Funds  would  permit  greater 
portfolio  diversification,  resulting  in 
decreased  risk  exposure  to  shareholders 
under  various  market  conditions. 
Furthermore,  the  larger  asset  base 
should  result  in  reductions  of  certain 
operating  expenses  applicable  to  the 
Fimds. 

8.  The  Board  of  Directors  of  First 
Investors  has  determined  that  the  best 
course  of  action  for  Planholders  under 
the  Plan  is  to  provide  for  continuity  of 
their  long-term  investment  objectives 
through  the  continuance  of  the  Plan  by 
means  of  a  substitution  of  the  shares  of 
International  Securities  Fund  for  the 
shares  of  Fund  for  Growth  in 
accordance  with  the  reorganization.  In 
so  determining,  the  Board  of  Directors  of 
First  Investors  took  into  account  all  of 
the  factors  considered  by  the 


representative  Boards  of  Directors  of  the 
Funds. 

9.  In  approving  the  proposed 
substitution  of  shares,  the  Board  of 
Directors  of  First  Investors  noted  the 
following  additional  factors:  (a)  The 
rights  of  Planholders  under  the  Plan  will 
not  be  changed  as  a  result  of  the 
reorganization;  (b)  First  Investors  will 
remain  as  the  Plan  Sponsor,  and  after 
the  substitution  of  shares,  the  only  other 
change  to  the  Plan  would  be  the  change 
of  its  name  to  reflect  the  substituted 
securities  of  International  Securities 
Fund;  (c)  the  substitution  would  be 
subject  to  Planholder  approval  and 
therefore  would  not  be  at  the  Sponsor's 
discretion:  (d)  the  Plan  permits 
Planholders  adequate  voting  rights  and 
full  disclosure  in  connection  with  the 
reorganization  and  the  proposed 
substitution;  (e)  the  underlying  exchange 
of  shares  in  connection  with  the 
reorganization  and  the  proposed 
substitution  will  be  at  net  asset  value; 
and,  (f)  while  the  consummation  of  the 
reorganization  is  not  expressly 
contingent  on  the  receipt  of  a  favorable 
opinion  from  special  counsel,  it  is 
anticipated  that  the  substitution  will  be 
done  on  a  tax-free  basis  to  Planholders. 
10.  Applicants  state  that  all  expenses 
and  charges  involved  in  the  proposed 
substitution  will  be  borne  by  First 
Investors  as  sponsor  except  proper 
transfer  taxes  and  charges  customarily 
charged  to  shareholders  by  state  or  local 
authorities  for  securities  transfers  and 
that  there  are  no  back-end  sales  charges 
in  connection  with  the  proposed 
substitution. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  Act  makes  it 
unlawful  for  the  depositor  or  trustee  of  a 
registered  unit  investment  trust  holding 
the  security  of  a  single  issuer  to 
substitute  another  security  unless  the 
Commission  approves  the  substitution. 

2.  Applicants  submit,  for  all  the 
reasons  stated  herein,  that  the  order 
requested  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairiy  intended  by  the  policies  and 
provisions  of  the  1940  Act.  Accordingly. 
Applicants  request  an  order  pursuant  to 
section  26(b)  of  the  1940  Act  approving 
the  substitution. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-28599  Filed  12-6-89;  8:45  am) 
MLUNQ  COM  WIO-OI-M 
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[RtL  No.  IC-17243, 812-73661 

Rrst  Investors  Discovery  Fund,  Inc.,  et 
al.;  Application  for  Order  Approving 
Substitution  of  Securities  In  Unit 
Investment  Trust 

November  29, 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  Order 

Approving  Substitution  imder  the 

Investment  Company  Act  of  1940  ("1940 

Act"). 

Applicants:  First  Investors  Discovery 
Fund,  Inc.  ("Discovery  Fund"),  First 
Investors  International  Seciu-ities  Fund. 
Inc.  ("International  Securities  Fund"), 
First  Investors  Management  Company. 
Inc.  ("Management  Company"),  First 
Investors  Corporation  ("First 
Investors"),  and  First  Investors  Single 
Payment  and  Periodic  Payment  Plans  for 
Investment  in  First  Investors  Discovery 
Fund,  Inc.  ("Plan"). 

Relevant  1940  act  sections:  Approval 
requested  for  substitution  of  shares 
pursuant  to  section  26(b). 

Summary  of  application:  Applicants 
seek  an  order  allowing  them  to 
substitute  the  shares  of  International 
Securities  Fund  for  shares  of  the 
Discovery  Fund  as  the  underlying 
securities  of  the  Plan. 

Filing  Date:  The  application  was  filed 
on  July  31, 1969  and  amended  on 
November  21. 1989. 

Hearing  or  notification  of  hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  22. 1989,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 

AOONCSSES:  Secretary,  SEC.  450  5th 
Street.  NW.,  Washington.  DC  20549;  on 
behalf  of  Applicants,  First  Investors 
Corporation.  120  Wall  Street  New  York. 
New  York  10005,  Attention:  Andrew  ]. 
Donohue,  Senior  Vice  President 
Secretary  and  General  Coimsel. 

FOR  FURTHBR  INFORMA-DON  CONTACT: 

Marc  Duffy.  Law  Clerk,  at  (202)  272- 
2511.  or  Max  Benieffy.  Branch  Chief,  at 
(202)  272-3016. 


SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  which  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  The  Discovery  Fund  and 
International  Securities  Fund 
(collectively  the  "Funds")  are  diversified 
open-end  management  investment 
companies  registered  under  the  1940 
Act.  The  Management  Company  is 
organized  under  the  laws  of  the  State  of 
New  York  and  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Management  Company  states  that  its 
primary  business  is  as  investment 
adviser  of  the  First  Investors  group  of 
mutual  funds,  which  includes  the  Funds. 
First  Investors  is  organized  under  the 
laws  of  the  State  of  New  York  and 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934.  First 
Investors'  primary  business  is  as  a  co- 
underwriter  of  the  First  Investors  group 
of  mutual  funds  and  as  sponsor  and 
underwriter  of  single  payment  and 
periodic  payment  plans  for  investment 
in  certain  registered  Investment 
companies  that  are  members  of  the  First 
Investors  group  of  mutual  funds. 
Applicants  have  indicated  that  for  the 
purposes  of  the  1940  Act  First  Investors 
is  the  underwriter,  depositor,  and 
sponsor  of  the  Plan  as  those  terms  have 
been  interpreted  by  the  SEC  with 
respect  to  periodic  payment  plans. 

2.  The  Plan  provides  for  lorig-term 
investment  in  shares  of  the  Discovery 
Fund,  through  single  payment  and 
periodic  payment  plans,  with  or  without 
insurance.  "The  Plan  is  organized  as  a 
tmit  investment  trust  and  registered 
under  the  1940  Act  (File  No.  811-1903). 
Purchase  payments  for  accounts 
established  under  the  Plan,  net  of 
charges  and  expenses  applicable  at  the 
time  of  purchase,  are  invested  in  shares 
of  the  Discovery  Fund  at  the  current  net 
asset  value  of  such  shares. 

3.  The  Board  of  Directors  of  Discovery 
Ftmd  has  determined  that  under  present 
market  conditions,  continuation  of  the 
Discovery  Fund's  current  policies  would 
not  achieve  optimal  results  for  its 
shareholders,  and  that  the  more  flexible 
approach  employed  by  the  International 
Securities  Fund,  including  the  ability  to 
take  advantage  of  investment 
opportunities  in  other  markets  and 
additional  types  of  securities,  would 
better  enable  the  Discovery  Fund  to 
achieve  its  objective  of  long-term  capital 
appreciation.  The  Board  further 


determined  that  since  International 
Securities  Fund  likewise  has  the  primary 
investment  objective  of  long-term 
capital  growth,  the  proposed 
reorganization  would  best  serve  the 
Discovery  Fund  shareholders  by 
affording  them  the  opportunity  to 
participate  in  a  fund  with  a  compatible 
investment  objective.  Although 
International  Securities  Fund  has  higher 
investment  advisory,  custodian,  and 
accounting  fees,  the  Board  of  Directors 
of  the  Discovery  Fund  believes  that 
these  higher  fees  will  be  offset  by  the 
potential  advantages  of  the 
International  Secxuities  Fund's  flexible 
investment  poUcies. 

4.  On  March  23, 1989,  the  Funds 
entered  into  an  Agreement  and  Plan  of 
Reorganization  (the  "Agreement")  which 
provides  for  the  transfer  of  substantially 
all  of  the  assets  of  the  Discovery  Fund  to 
International  Securities  Fund  in 
exchange  for  shares  of  common  stock  of 
International  Securities  Fund  having  the 
same  aggregate  net  asset  value. 
Pursuant  to  the  Agreement  shares  of 
International  Securities  Fund  will  be 
distributed  to  Discovery  Fund 
shareholders.  Discovery  Fund  will 
subsequently  file  an  appHcation  to 
terminate  its  registration  under  the  1940 
Act  and  will  be  liquidated  and 
dissolved. 

5.  Consummation  of  the  Agreement 
was  specifically  predicated  on  obtaining 
the  approval  of  a  majority  of  the 
Discovery  Fund  shareholders  at  a 
special  meeting  of  shareholders. 
Shareholders  of  the  Discovery  Fund 
approved  the  Agreement  on  September 
22, 1989.  Holders  of  Plan  accounts 
("Planholders")  were  advised  of,  and 
had  voting  privileges  with  respect  to  the 
Agreement.  If  a  Planholder  did  not 
exercise  this  voting  privilege,  the  Plan's 
custodian  voted  such  Planholders' 
shares  of  the  discovery  Fund  in 
proportion  to  the  shares  of  those 
Planholders  who  did  exercise  their 
voting  privileges. 

6.  The  respective  Boards  of  Directors 
of  the  Funds  have  each  unanimously 
approved  the  reorganization  as  being  in 
the  best  interest  of  the  respective  fund 
shareholders  without  diluting  their 
interests,  after  having  considered, 
among  other  factors,  the  objectives  and 
policies  of  each  fund,  the  assets  and 
liabilities  of  each  fund,  the  prospects  of 
each  fund  individually  and  combined, 
and  the  fairness  to  the  respective 
shareholders  of  each  fund  as  a  result  of 
the  exchange  of  shares  being  done  on  a 
net  asset  value  basis. 

7.  In  particular,  the  respective  Boards 
foimd  that  both  funds  have  the  same 
general  investment  objective  of  long- 
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term  capital  growth.  Although  the 
investment  policies  employed  to  achieve 
these  objectives  differ,  the  Directors  of 
the  Funds  believe  the  policies  are 
compatible,  because  they  generally 
involve  investment  in  equity  securities 
that  offer  potential  for  capital 
appreciation.  Consumnation  of  the 
proposed  reorganization  and  resultant 
combination  of  the  Funds  should  result 
in  reductions  in  certain  costs  of 
operating  the  Funds.  Additionally,  the 
Boards  of  Directors  of  the  Funds  have 
each  determined  that  the  combination  of 
assets  of  the  Funds  would  permit  greater 
portfolio  diversification,  resulting  in 
decreased  risk  exposure  to  shareholders 
under  various  market  conditions. 
Furthermore,  the  larger  asset  base 
should  result  in  reductions  of  certain 
operating  expenses  applicable  to  the 
Funds. 

8.  The  Board  of  Directors  of  First 
Investors  has  determined  that  the  best 
course  of  action  for  Ptanholdera  under 
the  Plan  is  to  provide  for  continuity  of 
their  long-term  investment  objectives 
through  the  continuance  of  the  Plan  by 
means  of  a  substitution  of  the  shares  of 
International  Seciirities  Fund  for  the 
shares  of  the  Discovery  Fund  in 
accordance  with  the  reorganization.  In 
so  determining,  the  Board  of  Directors  of 
First  Investors  took  into  account  all  of 
the  factors  considered  by  the 
representative  Boards  of  Directors  of  the 
Funds. 

9.  In  approving  the  proposed 
substitution  of  shares,  the  Board  of 
Directors  of  First  Investors  noted  the 
following  additional  factors:  (a)  The 
rights  of  Planholders  under  the  Plan  will 
not  be  changed  as  a  result  of  the 
reorganizaticMi;  (b]  First  Investors  will 
remain  as  the  Plan  Sponsor,  and  after 
the  substitution  of  shares,  the  only  other 
change  to  the  Plan  would  be  the  change 
of  its  name  to  reflect  the  substituted 
securities  of  International  Securities 
Fund;  (c)  the  substitution  would  be 
subject  to  Planholder  approval  and 
therefore  would  not  be  at  the  Sponsor's 
discretion;  (d)  the  Plan  permits 
Planholders  adequate  voting  rights  and 
full  disclosure  in  connection  with  the 
reorganization  and  the  proposed 
substitution;  (e)  the  underlying  exchange 
of  shares  in  connection  with  the 
reorganization  and  the  proposed 
substitution  will  be  at  net  asset  value; 
and,  (f)  while  the  consummation  of  the 
reorganization  is  not  expressly 
contingent  on  the  receipt  of  a  favorable 
opinion  from  special  counsel,  it  is 
anticipated  that  the  substitution  will  be 
done  on  a  tax-free  basis  to  Planholders. 

10.  Applicants  state  that  all  expenses 
and  charges  involved  in  the  proposed 


substitution  will  be  borne  by  First 
Investors  as  sponsor  except  proper 
transfer  taxes  and  charges  customarily 
charged  to  shareholders  by  state  or  local 
authorities  for  securities  transfers  and 
that  there  are  no  back-end  sales  charges 
in  connection  with  the  proposed 
substitution. 

Applicants'  Legal  Analysis 

1.  Section  26(b]  of  the  Act  makes  it 
unlawful  for  the  depositor  or  trustee  of  a 
registered  unit  investment  trust  holding 
the  security  of  a  single  issuer  to 
substitute  another  security  unless  the 
Commission  approves  the  substitution. 

2.  AppUcants  submit,  for  all  the 
reasons  stated  herein,  that  the  order 
requested  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poUcies  and 
provisions  of  the  1910  Act  Accordingly, 
Applicants  request  an  order  pursuant  to 
section  26(b)  of  the  1940  Act  approving 
the  substitution. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  89-28598  Filed  12-«-«9;  8:45  ami 
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[Ret.  No.  IC-17240;  Rle  Na  812-7412] 

The  Guardian  Insurance  ft  Annuity 
Company,  inc^  et  al. 

November  28, 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicants:  The  Cuardian  Insurance  & 
Annuity  Company,  Inc.  ("GIAC");  The 
Guardian  Separate  Account  D 
("Separate  Account");  and  Guardian 
Investor  Services  Corporation. 

Relevant  1940  act  sections:  Exemption 
requested  under  section  6(c)  from 
sections  26(a)(2)  and  27(c)(2). 

Summary  of  application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  mortality  and 
expense  risk  charges  from  the  assets  of 
the  Separate  Account  pursuant  to 
certain  variable  annuity  contracts. 

Filing  date:  October  16, 1989. 

Hearing  or  notification  of  hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn.  on 
December  26, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 


interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC  450  Sth 
Street  NW.,  Washington,  DC  20549.  The 
Guardian  Insurance  A  Annuity 
Company,  Inc.,  201  Park  Avenue  South, 
New  York,  New  York  10003. 

FOR  FURTHER  INFORMATION  CONTACT! 

Heidi  Stam.  Staff  Attorney  (202)  272- 
3017  or  Clifford  E.  Kirsch.  Acting 
Assistant  Director  (202)  272-2061 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  conunercial  copier  (800)  231-3282. 
(in  Maryland  (301)  253-4300). 

Applicants'  Representations 

1.  The  Separate  Account  was 
established  in  connection  with  the 
proposed  issuance  of  individual  single 
premium  deferred  variable  annuity 
contracts,  individual  flexible  premium 
deferred  variable  annuity  contracts,  and 
a  group  unallocated  contract  (the 
"Contracts"). 

2.  The  Separate  Account  will  invest  in 
shares  of  the  following  diversified,  open- 
end  management  investment  companies: 
the  Guardian  Cash  Fund,  the  Guardian 
Stock  Fund,  the  Guardian  Bond  Fund, 
Value  Line  Centurion  Fund,  and  Value 
Line  Strategic  Asset  Management  Trust 
(the  "Fluids").  The  Separate  Account 
has  a  number  of  investment  divisions, 
each  of  which  invests  solely  in  a  specific 
corresponding  Fund. 

3.  GIAC  imposes  a  charge  of  1.15%  to 
compensate  it  for  bearing  certain 
mortality  and  expense  risks  under  the 
Contracts.  The  mortahty  risk  borne  by 
GIAC  arises  from  its  obligation  to  make 
monthly  annuity  payments  regardless  of 
how  long  all  annuitants  may  hve  and 
from  its  obligation  under  some  forms  of 
the  Contracts  to  pay  a  death  benefit  that 
may  be  higher  than  the  accumulation 
value  of  the  Contract.  The  expense  risk 
is  that  the  deductions  for  administration 
costs  under  the  Contracts  may  be 
insufficient  to  cover  the  actual  fiiture 
costs  incurred  by  GIAC 

4.  In  addition  to  the  deduction  of  a 
mortality  and  expense  risk  charge, 
GIAC  will  impose  a  charge  for 
administrative  expenses  and  a 
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contingent  deferred  sales  charge  on 
certain  withdrawals  and  surrenders. 
Premium  taxes  will  also  be  deducted.  At 
the  present  time,  no  charges  will  be 
deducted  for  transfers. 

5.  Under  the  single  premium  contract, 
the  contingent  deferred  sales  charge  is 
6%  of  the  amount  withdrawn  in  the  first 
two  conti-act  years,  declining  by  1%  each 
year  after  the  second  year  until  the 
charge  is  0%  in  the  eighth  contract  year. 
Under  the  flexible  premium  and  group 
unallocated  contracts,  the  contingent 
deferred  sales  charge  is  the  lesser  of  6% 
of  the  amount  withdrawn  or  6%  of  the 
total  payments  made  during  the  84 
months  immediately  preceding  the  date 
of  the  withdrawal.  Contingent  deferred 
sales  charges  may  also  be  imposed  upon 
the  selection  of  certain  armuity  payout 
options  under  the  Contracts. 

6.  GIAC  claims  that  the  mortality  and 
expense  risk  charge  is  a  reasonable 
charge  to  compensate  GIAC  for  the  risk 
that  annuitants  under  the  Contracts  will 
live  longer  as  a  group  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts;  for  the  risk 
assumed  in  connection  with  any  death 
benefit  guarantees  provided  under  the 
Contracts;  for  the  risk  that  the 
accumulation  value  of  the  Contract  will 
be  less  than  the  death  benefit  under 
some  forms  of  the  Contracts;  and  for  the 
risk  that  administrative  expenses  will  be 
greater  than  amounts  derived  from  the 
administrative  charges. 

7.  GIAC  represents  that  the  charge  of 
1.15%  for  mortality  and  expense  risks  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
upon  GIAC's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  GIAC  will  maintain  at  its 
executive  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

8.  Applicants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Contracts.  Applicants 
further  acknowledge  that  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charge,  all  or  a  portion  of  such  profit 
may  be  offset  by  distribution  expenses 
not  reimbursed  by  sales  charges. 

9.  GIAC  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and  the 
contract  owners.  The  basis  for  such 
conclusion  is  set  forth  in  a  memorandum 


which  will  be  maintained  by  GIAC  at  its 
executive  office  and  will  be  available  to 
the  Commission. 

10.  GIAC  also  represents  that  the 
Separate  Account  will  only  Invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b-l 
to  finance  distribution  expenses,  to  have 
a  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b-l. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  89-28597  Filed  12-a-89;8:45amJ 

BILUNQ  CODE  WIO-OI-M 


[Investment  Company  Act  ReL  Na  17245] 

Order  Temporarily  Suspending 
Redemption  of  Investment  Company 
Shares  Pursuant  to  Section  22(e)<3)  of 
the  Investment  Company  Act  of  1940 

November  29, 1989;  Time  Entered:  6:00  p.m. 
e.s.t. 

In  the  matter  of:  Municipal  Lease  Securities 
Fund,  Inc.,  208  South  LaSalle  Street.  Suite 
1818,  Chicago,  Illinois  60604,  (File  No.  811- 
4437). 

Municipal  Lease  Securities  Fund,  Inc. 
("MLS  Fund")  is  an  open-end  investment 
company  registered  with  the 
Commission  under  the  Investment 
Company  Act  of  1940.  Based  upon  an 
inspection  by  its  staff,  it  appears  to  the 
Commission  that  it  is  not  reasonably 
practicable  for  the  MLS  Fund  to 
determine  the  value  of  its  net  assets. 
The  MLS  Fund  has  requested  that  the 
Commission  issue  an  Order  pursuant  to 
section  22(e]  temporarily  suspending 
redemption  of  the  fund's  shares. 

Section  22(e)  of  the  Investment 
Company  Act  provides,  in  relevant  part, 
that  no  registered  investment  company 
shall  suspend  the  right  of  redemption 
except  "(2)  for  any  period  during  which 
an  emergency  exists  as  a  result  of  which 
*  *  *  (B)  it  is  not  reasonably  practicable 
for  such  company  fairly  to  determine  the 
value  of  its  net  assets;  or  (3)  for  such 
other  periods  as  the  Commission  may  by 
order  permit  for  the  protection  of 
security  holders  of  the  company." 

The  Commission  further  believes  that 
the  suspension  of  the  right  of 
redemption  of  the  MLS  Fund's 
outstanding  redeemable  securities  and 
of  payment  for  shares  submitted  for 
redemption  but  for  which  payment  has 
not  yet  been  made  as  of  the  date  and 
time  of  the  order  herein  is  necessary  for 


the  protection  of  the  MLS  Fund's 
shareholders. 

Therefore,  beginning  as  of  6:00  p.m., 
E.S.T.,  Wednesday,  November  29, 1989, 
it  is  ordered  pursuant  to  section  22(e)(3) 
of  the  Investment  Company  Act  that  the 
MLS  Fund  shall  (1)  suspend  the  right  of 
redemption  of  its  outstanding 
redeemable  securities,  and  (2)  postpone 
the  date  of  payment  for  shares 
submitted  for  redemption  but  upon 
which  payment  has  not  yet  been  made 
as  of  the  date  and  time  of  this  order. 
This  order  shall  expire  at  11:59  p.m.. 
e.s.t,  Friday,  December  8, 1989. 

By  the  Commission. 

lonathan  G.  Katz. 

Secretary. 

(FR  Doc.  89-28600  Filed  12-6-89:  8:45  am] 
BtUJNO  COOC  iO1O-01-M 


[R«L  No.  35-24992] 

Rllngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

November  30, 1989. 

Notice  is  hereby  given  that  the 
following  filing[s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
tiansaction(s]  summarized  below.  The 
apphcation(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  26, 1989  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applic8nt(s]  and/or 
declarant[s}  at  the  address(es]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 
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New  England  Electric  System,  et  sL  (71^ 
7535) 

New  England  Electric  System 
'"NEES").  a  registered  holding  company, 
and  ten  of  its  subsidiaries.  Granite  State 
Electric  Company  ("Granite"), 
Massachusetts  Electric  Company  (Mass 
Electric"),  The  Naragansett  Electric 
Company  ("Narragansett"),  NEES 
Energy.  Inc.  ("NEES  Energy"),  New 
England  Electric  Transmission 
Corporation  ("Neet").  New  England 
Energy  Incorporated  ("NEEI"),  New 
England  Hydro-Transmission  Electric 
Company,  Inc.  ("Mass,  Hydro").  New 
England  Hydro-Transmission 
Corporation  ("NH  Hydro")  New  England 
Power  Service  Company  ("Service 
Company"),  25  Research  Drive, 
Westborough,  Massachusetts  01582, 
have  filed  a  post-effective  amendment  to 
an  application-declaration  in  this 
proceeding  pursuant  to  sections  6(a),  7, 
9(a),  10,  and  12(b)  of  the  Act  and  Rules 
40,  45  and  50(a)(5)  thereunder. 

By  orders  in  this  proceeding  dated 
October  21. 1988  (HCAR  No.  24733)  and 
July  7, 1989  (HCAR  No.  24921),  each  of 
the  above  named  subsidiaries  with  the 
exeception  of  NEES  Energy.  NEEI,  Mass. 
Hydro,  and  NH  Hydro)  was  authorized 
through  October  31. 1990  to  borrow  from 
the  NEES  money  pool  and/or,  in  the 
cases  of  Mass  Electric  and  Power 
Company,  to  issue  commercial  paper  up 
to  the  following  maximum  outstanding 
amoimts:  Granite — $7  million;  Mass 
Electric — $110  million;  Narragansett — 
$50  million;  NEET— $10  million;  Power 
Company — $300  million  and  Service 
Company — $10  million. 

Granite  now  seeks  to  increase  its 
short-term  borrowing  authority  from  the 
current  $7  milhon  to  $12  million. 

General  Public  Utilities  Corporation,  et 
al.  (70-7720) 

GPU  Nuclear  Corporation  ("GPU 
Nuclear"),  One  Upper  Pond  Road. 
Parsippany,  New  Jersey  07054,  Jersey 
Central  Power  &  Light  Company 
("JCP&L"),  Madison  Avenue  at 
Punchbowl  Road,  Morristown,  New 
Jersey  07960.  Metropolitan  Edison 
Company  ("MetEd"),  1800  Pottsville 
Pike,  Reading,  Pennsylvania  19640.  and 
Pennsylvania  Electric  Company 
( "PennElec"),  10001  Broad  Street. 
Johnstown.  Pennsylvania  15907,  each  a 
subsidiary  company  of  General  Public 
Utihties  Corporation  ("GPU"),  a 
registered  holding  company,  have  filed 
an  apphcation-declaration  under  section 
13(b)  of  the  Act  and  Rules  87,  90.  and  91 
thereunder. 

By  order  dated  September  4, 1960 
(HCAR  No.  21708).  CPU  was  authorized 
to  organize  GPU  Nuclear  to  provide 


certain  operating  and  maintenance 
services  for  all  nuclear  generating 
facilities  owned  by  JCP&L,  MetEd,  and 
PennElec,  and  related  research  and 
development.  GPU  Nuclear  commenced 
operations  on  or  about  January  1, 1982. 
GPU  Nuclear  now  proposes  to  enter 
into  separate  service  agreements  to 
provide  certain  additional  services,  at 
cost,  to  JCP&L.  MetEd  and  PennElec  in 
relation  to  their  non-nuclear  operations. 
Specifically,  GPU  Nuclear  proposes  to 
provide:  (1)  Certain  operations  and 
maintenance  services  for  JCP&L's  two 
combustion  turbine  units  and  all  related 
equipment  located  at  Forked  River,  New 
Jersey,  which  is  adjacent  to  GPU 
Nuclear's  Oyster  Creek  Nuclear 
Generating  Station,  for  which  such 
turbine  units  provide  backup  and 
emergency  A/C  power  supply;  and  (2) 
certain  laboratory  services  to  JCP&L, 
Met  Ed  and  PennElec  in  support  of  the 
operation  of  their  generation  stations, 
transmission  and  distribution  divisions, 
and  other  non-nuclear  functions. 

CNG  Transmission  Coiporation,  et  aL 
(770-7722) 

CNG  Transmission  Corporation 
("Transmission"),  445  West  Main  Street. 
Clarksburg,  West  Virginia  2630x  and 
The  Peoples  Natural  Gas  Company 
("Peoples"),  625  Liberty  Ave.,  Pittsburgh, 
Permsylvania  15222-3199.  wholly-owned 
subsidiary  companies  of  Consolidated 
Natural  Gas  Company,  a  registered 
holding  company,  have  filed  an 
application-declaration  under  sections 
9(a),  10.  and  12(d)  of  the  Act  and  Rules 
43  and  44  thereunder. 

Transmission  and  Peoples  propose 
that  Peoples  exchange  all  of  its  natural 
gas  properties  within  and  aroimd  the 
North  Summit  Pool  located  in  Fayette 
County.  Pennsylvania  for  all  of 
Transmission's  natural  gas  properties 
within  and  around  the  Jacksonville  Pool, 
located  in  Indiana  County, 
Pennsylvania.  Transmission  states  that 
it  desires  to  acquire  all  outstanding  oil 
and  gas  interest  and  gas  storage  rights 
in  the  North  Summit  Pool  for  the 
purpose  of  converting  it  to  a  storage 
pool.  Peoples  states  that  it  would  like  to 
expand  its  gas  production  facilities  and 
reserves  in  the  Jacksonville  Pool  which 
is  nearer  to  its  market 

No  other  consideration  is  proposed  to 
be  given  in  connection  with  this 
exchange.  The  properties  to  be 
transferred  by  Transmission  have  a  net 
book  value  of  approximately  $139,300 
and  consist  of  oil  and  gas  leases, 
pipeline  rights  of  way,  production  well 
leases  and  unit  operating  agreements 
located  in  the  Jacksonville  Pool,  as  well 
as  two  production  wells  located  in 
Armstrong  County,  just  outside  of  that 


pool.  The  properties  to  be  transferred  by 
Peoples  have  •  net  book  value  of 
approximately  $35,000  and  consist  of  the 
same  type  of  producing  properties  aa  it 
is  receiving  from  Transmission. 
Transmission  and  Peoples  state  that  the 
properties  proposed  to  be  exchanged 
have,  In  the  aggregate,  approximately 
equal  amounts  of  natural  gas  reserves 
and  approximately  equal  market  values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonatfaan  G.  Katz, 
Secretary. 
[FR  Doc.  89-28540  Filed  12-6-88;  8:45  am| 

BILUNQ  COOC  M10-01-M 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

(PiMc  Notice  1143] 

Extension  of  ttw  Restriction  on  the 
Use  of  the  United  States  Passport  for 
Travel  To,  In,  or  Through  Libya 

On  December  11, 1981.  pursuant  to  the 
authority  of  22  U.S.a  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(3).  the  use  of  the  United  States 
passport  for  travel  to,  in,  or  through 
Libya  was  restricted.  These  restrictions 
have  subsequently  been  extended  on 
November  29. 1982  (47  FR  54888). 
November  29. 1983  (48  FR  55529). 
November  29, 1984  (49  FR  47585), 
November  25, 1965  (50  FR  49809), 
December  9. 1986  (51  FR  44855), 
December  10. 1987  (52 ITR  46876).  and 
December  8, 1988  (53  FR  49633).  These 
actions  were  required  by  the  unsettled 
relations  between  the  United  States  and 
the  Government  of  Libya  and  threats  of 
hostile  acts  against  Americans  in  Libya. 

The  Government  of  Libya  still 
maintains  a  decidedly  anti-American 
stance  and  continues  to  emphasize  its 
willingness  to  direct  hostile  acts  against 
the  United  States  and  its  nationals.  The 
American  Embassy  in  Tripoli  remains 
closed,  thus  preventing  the  United 
States  from  providing  routine  diplomatic 
protection  or  consular  assistance  to 
Americans  who  may  travel  to  Libya. 

In  light  of  these  events  and 
circumstances,  I  have  determined  that 
Libya  continues  to  be  an  area 
"*  •  *  where  there  is  imminent  danger 
to  the  public  health  or  physical  safety  of 
United  States  travelers." 

Accordingly,  United  States  passports 
shall  remain  invalid  for  use  in  travel  to, 
in,  or  through  Libya  unless  specifically 
validated  for  such  travel  under  the 
authority  of  the  Secretary  of  State. 
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The  Pablic  Notice  shall  be  effecti>  e 
upon  publication  in  the  Federal  Register 
and  shall  expire  at  the  end  of  one  year 
unless  sooner  extended  or  revoked  by 
Public  Notice. 

Dated:  December  2, 1989. 
Lawrence  S.  Ea^lebuTger, 
Acting  Secretary  of  State. 
[FR  Doc.  89-28570  Filed  12-6-89;  8:45  am) 

BIU-INO  CODE  4710-Oe-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD  69-14] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee;  Aids  to 
Navigation  Subcommittee  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Aids  to 
Navigation  Subcommittee  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  The  meeting  will 
be  held  on  Thursday.  December  14. 1989 
at  the  Crescent  River  Port  Pilots'  Office, 
409  Belle  Chasse  Highway  South.  Belle 
Chasse,  Louisiana.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.  The 
agenda  for  the  meeting  consists  of  the 
following  items: 

1.  European  Vessel  Traffic  Services. 

2.  Buoys  at  Cubits  Gap. 

3.  Recommendations  for  the  New 
Orleans  Vessel  Traffic  Service. 

4.  Adjournment 
Attendance  is  open  to  the  public. 

Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  Gary  A.  Bird, 
USCG,  Executive  Secretary,  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee,  c/o  Commander, 
Eighth  Coast  Guard  District  (oan).  Room 
1209,  Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orleans,  LA 
70130-3396.  telephone  number  (504)  569- 
3074. 

Dated:  November  28. 1989. 
W.F.  Matliii. 

Rear  Admiral.  VS.  Coast  Guard,  Commander. 

Eighth  Coast  Guard  District. 

(FR  Doc.  89-28592  Piled  12-6-89;  8:45  am] 

BILUNO  COOC  4S10-M-M 


Federa'  avsat'O"  *am»rastr3t)'->f 

Rscoipt  of  Noiss  CompatlbiUty 
Program  and  RequMt  for  RvvlMr; 
Charlotte/Douglas  Intamatlonal 
Airport,  Charlotta,  NO 

AOENCV:  Federal  Aviation 

Administration.  DOT. 

Acnow;  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibiUty  program  that  was 
submitted  for  Charlotte/Douglas 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  (hereinafter  referred 
to  as  "the  Act")  and  14  CFR  part  150  by 
the  City  of  Charlotte.  This  program  was 
submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under  14 
CFR  part  150  for  Charlotte /Douglas 
International  Airport  were  in 
compliance  with  applicable 
requirements  effective  July  11. 1989.  The 
proposed  noise  compatibility  program 
will  be  a[>proved  or  disapproved  on  or 
before  May  19, 1990. 
EFFECnVE  date:  The  e£fective  date  of 
the  start  of  FAA's  review  of  the  noise 
compatibility  program  is  November  20, 
1989.  The  public  comment  period  ends 
January  19, 1990. 

FOn  FURTHER  INFORMATION  CONTACT. 
Thomas  M.  Roberts;  Atlanta  Airports 
District  Office;  1880  Phoenix  Parkway. 
Suite  101;  Atlanta,  Georgia  30349, 
Telephone  FTS  257-9306  or  404/994- 
5306.  Comments  on  the  proposed  noise 
compatibiUty  program  should  also  be 
submitted  to  the  above  office. 
SUPPt.EMENTARY  INFORMATKMI:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Charlotte/ 
Douglas  International  Airport  which  will 
be  approved  or  disapproved  on  or 
before  May  19, 1990.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  die 
introduction  of  additional 
noncompatible  uses. 
The  FAA  has  formally  received  the 


ncHse  compatibility  program  for 
Chsriotte/Douglas  International  Airport 
effective  on  November  2a  1989,  It  was 
requested  diat  the  FAA  review  tiiis 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
j  communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act  Prehminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  v^  be  completed 
on  or  before  May  19, 1990. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  S  15a33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  in  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  (Staining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

IntCTested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  followring  locations. 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW,  Room  617, 

Washington.  DC  20591 
Atlanta  Airports  District  Office.  FAA, 

1680  Phoenix  Parkway.  Suite  101.    - 

AUanta,  GA  30349 
Office  of  the  Aviation  Director. 

Charlotte/Douglas  International 

Airport,  6501  Old  Dowd  Road 

Terminal  Building,  Charlotte,  NC 

28214 

Questions  may  be  directed  to  the 
individual  named  above  under  ti»e 
heading,  "FOR  FURTHER  IMFORMATIOII 
CONTACT," 

Issued  in  Atlanta.  Georgia. 
Samuel  F.  Austia, 

Manager.  AUanta  Airports  District  Office. 
(FR  Doc.  89-28562  Filed  12-6-88;  8:45  amj 
MUSM  CODf  4et0-t>4l      ' 
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NoiM  Exposure  Map  Notice;  Receipt 
of  NoiM  Cofnpatil>ility  Program  and 
Request  for  Review;  Jacitson 
International  Airport,  Jacl(8on,  MS 

agency:  Federal  Aviation 

Administration.  DOT. 

Acnow:  Notice. 

summary:  The  Federal  Aviation 

Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  }ackson 
Municipal  Airport  Authority  for  the 
Jackson  International  Airport  (formerly 
Jackson  Municipal  Airport),  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(PubHc  Law  96-193)  and  14  CFR  part  150 
are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  the  Jackson  International 
Airport  (formerly  Jackson  Municipal . 
Airport)  under  part  150  in  conjunction 
with  the  noise  exposure  map.  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  May  21. 1990. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  22. 
1989.  The  public  comment  period  ends 
January  21. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elton  E.  Jay,  Civil  Engineer,  Jackson 
Airports  District  Office,  120  North 
Hangar  Drive,  Suite  B.  Jackson, 
Mississippi  39208-2306;  telephone  no. 
(601)  965-4628.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  this  address. 
SUPPLEMENTARY  INFORMATION:  This 
notice  aimounces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Jackson  International  Airport 
(formerly  Jackson  Municipal  Airport) 
are  in  compliance  with  applicable 
requirements  of  part  150,  effective 
November  22. 1989.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  21, 1990.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompafible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 


Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  Title  I  of  the  Act.  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Jackson  Municipal  Airport 
Authority  submitted  to  the  FAA  on 
November  3. 1989.  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during 
preparation  of  the  Jackson  Municipal 
Airport  FAR  part  150  Airport  Noise 
Compatibility  Study  from  January  1987 
through  November  1989.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
.  described  in  section  103(a)(1)  of  the  Act. 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  the  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 
The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Jackson 
Municipal  Airport  Authority.  The 
specific  maps  under  consideration  are 
1987  Contours  With  Existing  Off-airport 
Land  Use  and  1992  Contours  With 
Existing  Off-airport  Land  Use.  The  FAA 
has  determined  that  these  maps  for  the 
Jackson  International  Airport  (formerly 
Jackson  Municipal  Airport)  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  22, 1989.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedure 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 


contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  exaniple.  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land-use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  9  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the 
Jackson  International  Airport  (formerly 
Jackson  Municipal  Airport),  also 
effective  on  November  22, 1989. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  21. 1990. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  i  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land-use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW..  Room  617. 
Washington.  DC  20591 
Airports  District  Office.  120  North 
Hangar  Drive.  Suite  B.  Jackson. 
Mississippi  39208-2306 
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Jackson  Municipal  Airport  Authority, 
Post  Office  Box  98108,  Jackson, 
Mississippi  S9298-8109 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading,  FOR  FURTHER  INFORMATION 

CONTACT. 

Issued  in  JackBon.  Mississippi.  November 
22.198a 

Newton  L  Taylor. 

Manager.  Jackson  Airports  District  Office. 
[FR  Doc.  89-26560  Filed  12-&-89;  8:45  am] 
BIUJNQ  COOC  4*t*-1*-ll 


Noise  Exposure  Map  Notice;  Key  West 
International  Airport  Key  West,  FL 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Monroe  County 
Board  of  County  Commissioners  for  Key 
West  International  Airport  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  part  150 
are  in  compliance  with  apphcable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  November  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  J.  Pickering,  Airport  Planning 
Specialist  Orlando  Airports  District 
Office,  4100  Tradecenter  Street, 
Orlando,  FL  telephone  (407)  648-6583. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Key  West  International  Airport  are 
in  compliance  with  applicable 
requirements  of  part  150,  effective 
November  14, 1989. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 


Regulations  (FAR)  part  150.  promulgated 
pursuant  to  tide  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Monroe 
County  Board  of  County  Commissioners. 
The  specific  maps  under  consideration 
are  current  NEM  entitled  "1987  Existing 
Noise  Exposure  Map"  and  Five-year 
NEM  entided  "1992  Noise  Exposure 
Map"  in  the  submission.  The  FAA  has 
determined  that  the  maps  for  Key  West 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  November 
14, 1989.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  Umited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibihty  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  pubUc  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  S  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished.  Copies  of  the  noise 
exposure  maps  and  of  the  FAA's 


evaluation  of  the  maps  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 

Indpendence  Avenue,  SW.,  Room  617, 

Washington,  DC  20591 
Federal  Aviation  Administration, 

Orlando  Airports  District  Office.  4100 

Tradecenter  Street.  Orlando.  FL  32827 
Airport  Director's  Office,  Room  203,  Key 

West  International  Airport,  3491 

South  Roosevelt  Boulevard.  Key  West, 

Florida  33040. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  further  information 

CONTACT. 

Issued  in  Orlando.  Florida,  Noveml>er  14. 
1989. 
Billy  |.  Langley. 

Acting  Manager,  Orlando  Airports  District 

Office. 

(FR  Doc.  89-26556  Filed  12-6-89;  6:45  am] 
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Noise  Exposure  Map  Notice  MaratfKM) 
Airport,  Marathon,  FL 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Monroe  County 
Board  of  County  Commissioners  for 
Marathon  Airport  under  the  provisions 
of  tide  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Pub.  L 
96-193)  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements. 

effective  date:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  November  14. 1989. 
FOR  further  INKMIMATtON  CONTACT: 
Tommy  J.  Pickering.  Airport  Planning 
specialist  Orlando  Airports  District 
Office,  4100  Tradecenter  Sti^et 
Oriando.  FL,  telephone  (407)  648-6583. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Marathon  Airport  are  in  compliance 
with  applicable  requirements  of  part 
150,  effective  November  14. 198a 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  mapw  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
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operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
ejected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatability  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Monroe 
County  Board  of  County  Commissioners. 
The  specific  maps  under  consideration 
are  titled  "1987  Existing  Noise  Exposure 
Map"  and  "1991  Noise  Exposure  Map" 
in  the  submission.  The  FAA  has 
determined  that  these  maps  for 
Marathon  Airport  are  in  compliance 
with  applicable  requirements.  FAA's 
determination  on  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  wilh  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  aproval  of  the  applicants 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibihty  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
wilh  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 


agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration.  800 

Independence  Avenue  SW.,  Room  617, 

Washington,  DC  20591 
Federal  Aviation  Administration, 

Orlando  Airports  District  Office,  4100 

Tradecenter  Street,  Oriando.  FL  32827 
Airport  Director's  Office,  Room  203,  Key 

West  International  Airport,  3491 

South  Roosevelt  Boulevard.  Key  West. 

FL  33040 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando.  Florida,  November  14. 
1989. 

Billy  I.  Langley, 

Acting  Manager,  Orlando  Airports  District 
Office. 
[FR  Doc.  89-28557  Filed  12-6-89;  8:45  am) 

BILUNO  COOE  4t10-13-« 


Termination  of  Review  of  Noise 
Compatibility  Program;  Orlando 
International  Airport,  Orlando,  FL 


agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  it  has 
terminated  its  review  of  the  noise 
compatibility  program  at  the  request  of 
the  Greater  Orlando  Aviation  Authority, 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Public  Law  96-193)  and  14 
CFR  part  150. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  termination  of  its  review  of 
the  Orlando  International  Airport  Noise 
Compatibility  Program  is  November  22, 
1989. 

FOR  FURTHER  INFORMATION:  Tommy  ). 
Pickering,  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office,  4100  Tradecenter  Street, 
Orlando,  Florida  32827-5096,  (407)  648- 
6583. 

SUPPtfMENTARY  INFORMATION:  On  June 
16, 1989,  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Greater  Oriando  Aviation  Authority 
were  in  compliance  with  applicable 
requirements  and  began  its  review  of 


the  noise  compatibility  program.  On 
November  17. 1989,  the  Greater  Orlando 
Aviation  Authority  requested  that  FAA 
suspend  its  review  and  processing  of  the 
noise  compatibility  program  to  allow  a 
additional  time  to  finalize  planned 
future  operational  procedures  in 
coordination  with  the  Air  Traffic 
Control  Tower  (ATCT)  at  Orlando 
International  Airport.  When  the  FAA 
has  received  revised  documentation, 
FAA  will  reissue  appropriate  notice 
establishing  new  review  and  approval 
periods  in  accordance  with  section 
150.33(e)  of  14  CFR  part  150. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 

heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando,  Florida,  November  22, 
1989. 

Billy ).  Langley, 

Acting  Manager,  Orlando  Airports  District 
Office. 
[FR  Doc.  89-28558  Filed  12-6-89;  8:45  am) 

BILUNQ  COOe  4910-13-M 


Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Compatibility  Program  and 
Request  for  Review;  Rictiard  Lloyd 
Jones,  Jr.  Airport,  Tulsa.  OK 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Tulsa  Airports 
Improvements  Trust  for  Richard  Lloyd 
Jones,  Ir.  Airport  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Richard  Lloyd  Jones,  Jr. 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  maps  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  May  21, 1990. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  detertnination  on  the  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  22, 
1989.  The  public  comment  period  ends 
January  21, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  C.  Harris,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  Texas, 
76193-0612,  (817)  624-5609.  Comments 
on  the  proposed  noise  compatibility 
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program  should  also  be  submitted  to  the 
above  office. 

SUPPtfMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Richard  Lloyd  Jones.  Jr.  Airport  are 
in  compliance  with  applicable 
requirements  of  part  150,  effective 
Novmeber  22, 1989.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibihty  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  21. 1990.  This  notice 
also  announces  the  availabihty  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  apphcable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act.  may  submit  a  noise  compatibihty 
program  for  FAA  approval  which  sets 
fordi  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Tulsa  Airports  Improvement  Trust 
submitted  to  the  FAA  on  November  18, 
1988  noise  exposure  maps,  descriptions 
and  other  documentation  which  were 
produced  during  the  development  of 
FAR  Part  150  Noise  Exposure  and  Land 
Use  Compatibihty  Program.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act. 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Tulsa 
Airports  Improvement  Trust.  The 
specific  maps  under  consideration  are 
Figure  19,  Existing  Noise  Exposure  Map- 
1967.  with  Existing  Land  Use  (page  63) 
and  Figure  25.  Future  Noise  Exposure 


Map-1993,  with  Existing  Land  Use  (page 
90)  in  the  submission. 

The  FAA  has  determined  that  these 
maps  for  Richard  Lloyd  Jones.  Jr.  Airport 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  22. 1989.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  hmited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  appUcant's 
data,  information,  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibiUties 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  rehed  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomphshed. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Richard 
Lloyd  Jones,  Jr.  Airport,  also  effective  on 
November  22, 1989.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  May  21. 1990. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
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are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW.,  Room  617, 

Washington,  DC  20591 
Federal  Aviation  Administration, 

Airports  Division,  ASW-600,  Fort 

Worth,  Texas  76193-0600 
Tulsa  Airports  Improvement  Trust 

Richard  Lloyd  Jones.  Jr.  Airport.  Jenks. 

Oklahoma  74037 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Fort  Worth.  Texas,  November  22. 
1989. 

Wm.  Jack  Sasser, 
Manager,  Airports  Division. 
[FR  Doc.  89-28559  Filed  12-6-89:  8:45  am] 

BtLUNO  CODE  «*1»-1»-M 


Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Compatibility  Program  and 
Request  for  Reviewr;  Souttiwest  Rorida 
Regional  Airport,  Fort  Myers,  FL 


AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Lee  County.  Florida 
for  the  Southwest  Florida  Regional 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  "The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  the  Southwest 
Florida  Regional  Airport  under  part  150 
in  conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
May  16, 1990. 
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EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  ia  November  17, 
1989.  The  public  comment  period  ends 
January  16, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  J.  Pickering,  Federal  Aviation 
Administration,  Orlando  Airports 
District  O^ce,  4100  Tradecenter  Street, 
Orlando.  Florida  32827-5096.  (407)  648- 
6583.  Comments  on  the  proposed  noise 
compatibility  program  should  also  lie 
submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposiuv  maps  submitted 
for  the  Southwest  Florida  Regional 
Airport  are  in  compliance  with 
apphcable  requirements  of  part  150. 
effective  November  17, 1989.  Further, 
FAA  is  reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  18. 1990.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  title  1  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  apphcable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compUance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act.  may  submit 
a  noise  compatibihty  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

Lee  County,  Florida  submitted  to  the 
FAA  on  October  5, 1989  noise  exposure 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  develo(Mnent  of  the  FAR  part  150 
Noise  Compatibility  study  between 
October  3, 1984  and  October  4. 1969.  It 
was  requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act 


and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Lee  Coimty, 
Florida.  The  specific  maps  under 
consideration  are  "1987  Existing  Noise 
Contours"  and  "1992  Abated  Noise 
Contours"  in  the  submission.  The  FAA 
has  determined  that  these  maps  for  the 
Southwest  Florida  Regional  airport  are 
in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  17, 1989.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  firom 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act 
The  FAA  has  reUed  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the 
Southwest  Florida  Regional  Airport  also 
effective  on  November  17, 1989. 
Preliminary  review  of  the  submitted 
material  Imlicates  that  it  conforms  to  the 


requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  fnrther 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
"The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  16, 1990. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  9  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properiy 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW.,  Room  617, 

Washington.  DC  20591. 
Federal  Aviation  Administration, 

Orlando  Airports  District  Office,  4100 

Tradecenter  Street  Orlando,  Florida 

32827-5096. 
Lee  County  Department  of  Airports, 

IGOOO  Chamberiin  Parkway,  SE.,  Fort 

Myers,  Florida  33913. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT 

Issued  in  Orlando,  Florida.  November  17. 
1989. 

fames  E.  Sheppard, 

Manage:;  Orlando  Airports  District  Office. 
[FR  Doc.  8fr-28555  Filed  12-S-80;  8:45  am) 

SILUNQ  coos  01S-t».« 


Approval  Of  Noise  Compatibility 
Program;  Spirit  of  SL  Louis  Airport, 
Chesterfield,  MQ 


AOENCV:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 

findings  on  the  noise  compatibihty 
program  submitted  by  St  Louis  County 
under  the  provisions  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Public  Law  96-193)  and  14 
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CFR  part  150.  These  findings  are  made 
in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibiUties 
in  Senate  Report  No.  96-52  (1980)  On 
April  28, 1989,  the  FAA  determined  that 
the  noise  exposure  maps  submitted  by 
St.  Louis  County  under  part  150  were  in 
compliance  with  applicable 
requirements.  On  October  23, 1989  the 
Associate  Administrator  for  Airports 
approved  the  Spirit  of  St  Louis  noise 
compatibility  program.  Most  of  the 
recommendations  of  the  program  were 
approved. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Spirit  of  St. 
Louis  noise  compatibility  program  is 
October  23. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ken  Omes,  Federal  Aviation 
Administration,  Airports  Division,  601  E. 
12  St..  Kansas  City,  MO  64106, 
(Telephone  (816)  426-6614).  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Spirit  of  St 
Louis  Airport,  effective  October  23. 1989. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  Act  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  jusdgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to  the 
following  determinations: 

(a)  The  noise  compatibihty  program 
was  developed  in  accordance  with  the 
provisions  and  proced  res  of  FAR  part 
150; 

(b)  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 


reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

(c)  Program  measures  would  not 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government, 
and 

(d)  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  Umitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150.  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Regional  Office  in 
Kansas  City.  Missouri. 

St  Louis  County  submitted  to  the  FAA 
on  January- 19, 1988,  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  June  18, 1987  through 
April  28, 1989.  The  Spirit  of  St.  Louis 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  comphance 
with  applicable  requirements  on  April 
28, 1989.  Notice  of  this  determination 
was  published  in  the  Federal  Register  on 
May  19, 1989. 

"The  Spirit  of  St  Louis  Airport  study 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  1993.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 


The  FAA  began  its  review  of  the 
program  on  April  28, 1989  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
eighteen  (18)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Associate 
Administrator  for  Airports  effective 
October  23, 1989. 

Outright  approval  was  granted  for 
seventeen  (17)  of  the  specific  program 
elements.  "The  approved  program 
elements  include  eight  (8)  noise 
abatement  measures  and  nine  (9)  land 
use  management  measures  designed  to 
remedy  existing  noise  problems  and 
prevent  future  noncompatible  land  uses 
around  the  airport.  One  measure,  the 
establishment  of  height  and  hazard 
zoning,  was  disapproved  for  purposes  of 
FAR  part  150.  While  the  FAA 
encourages  this  type  of  zoning  for  safety 
reasons,  it  is  not  a  noise  mitigation 
measure  under  part  150. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  October  23, 1989.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed 
above  and  at  the  administrative  offices 
of  the  Spirit  of  St.  Louis  Airport 
Chesterfield,  MO. 

Issued  in  Kansas  City,  Missouri,  November 
20,1989. 

Midiael ).  Faltermeier, 
Acting  Manager.  Airports  Division,  ACE-600. 
(FR  Doc.  89-28561  Filed  12-6-89;  8:45  am] 
BlUMa  COOC  4S10-1S-H 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Bonner  County,  ID 

AQENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 

summary:  The  Federal  Highway 
Administration  is  issuing  this  notice  to 
advise  the  public  that  an  Environmental 
Impact  Statement  will  be  prepared  for  a 
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proposed  highway  project  in  Bonner 
County,  Idaho. 

FOR  njRTHER  MFORMATION  CONTACT: 
Robert  Clour.  Assistant  Division 
Administrator.  Federal  Highway 
Administration,  3050  Lakeharbor  Lane, 
Suite  126,  Boise,  Idaho  83703,  telephone: 
(208)  334-1843;  or  Charles  Rountree, 
Idaho  Transportation  Department,  P.O. 
Box  7129.  Boise,  Idaho  83707-1129. 
telephone  (208)  334-8484. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Highway  Administration  in 
cooperation  with  the  Idaho 
Transportation  Department  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  improve  U.S. 
Highway  95  in  and  around  the  City  of 
Sandpoint,  Idaho.  The  proposed 
highway  location  alternatives  vary  in 
length  from  two  to  nine  miles  long  and 
will  provide  a  minimum  of  two-travel 
lanes. 

The  improvement  is  considered 
necessary  to  relieve  current  and 
projected  traffic  congestion  on  U.S. 
Highway  95.  Alternatives  under 
consideration  include  (1)  taking  no 
action  and  (2)  various  location  options 
within  the  study  corridor. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Scoping  for  the  project 
consists  of  a  series  of  public  meetings 
which  began  on  February  23, 1989,  and  a 
drop-in  iniformation  office  in  Sandpoint 
which  opened  November  7, 1988. 
Another  public  meeting  will  be  held  and 
a  formal  scoping  meeting  will  be  held 
with  involved  or  interested  government 
agencies  and  private  organizations.  A 
public  location  hearing  will  be  held 
upon  completion  of  the  public 
participation  process  and  circulation  of 
the  Draft  Environmental  Impact 
Statement.  Public  notice  will  be  posted 
as  to  the  time  and  place  of  the  meetings 
and  hearing.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  Federal  Highway 
Administration  or  Idaho  Transportation 
Department  at  the  addresses  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  reguiationa 


implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  November  28, 1989. 
Robert  G.  Qour. 

Assistant  Division  Administrator.  Boise, 
Idaho. 

[FR  Doc.  80-28585  Filed  12-&-a9:  8:45  am] 
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Environmental  Impact  Statement; 
Fresno,  Clovls,  and  Fresno  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  Department  of 
Transportation. 
action:  Notice  of  intent. 

StMlMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Fresno  County,  California. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  R.  Schultz,  District  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  1915,  Sacramento,  California  95812- 
1915.  Telephone:  (916)  551-1140. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  construct  a  new  8.8- 
mile  freeway  on  Route  168  bom  future 
Route  180  in  Fresno  to  Temperance 
Avenue  in  Clovis,  California  (post  miles 
RO.O  to  R8.8).  Route  168  is  a  principal 
arterial  in  Fresno  County  that  is  a  major 
component  of  the  Fresno-Clovis 
Metropolitan  Area  (FCMA)  circulation 
system,  and  a  principal  travel  route  for 
recreational  commercial,  and  commute 
traffic  between  the  FCMA  and  its  rural 
service  area  to  the  north  and  east. 
Without  improvements,  average  daily 
traffic  (ADT)  for  the  Route  168  urban 
corridor  is  estimated  to  be  as  high  65,500 
by  2010  with  severe  congestion. 
Alternatives  being  studied  include: 

1.  New  Freeway  on  Adopted 
Alignment  This  would  connect  future 
Route  180  to  Temperance  Avenue  by  a 
new  4-  to  8-lane  freeway  on  an  adopted 
alignment  beginning  at  future  Route  180 
between  Cedar  and  Maple  avenues, 
nmning  north  to  Shaw  Avenue,  and  then 
northeast  to  Temperance  Avenue  north 
of  Tollhouse  Road. 

2.  Improve  Existing  Route  163.  This 
alternative  involves  modifications  to 
Shaw  Avenue,  Clovis  Avenue,  and 
Tollhouse  Road  between  Route  41  and 
Clovis  Avenue.  Two  variations  of  the 
alternative  are  being  evaluated: 
modifications  only  to  the  existing  Route 
168  and  modifications  to  other  principal 


north-south  and  east-west  arterials  in 
the  general  Route  168  corridor. 

3.  New  Freeway  In  Eastern  Corridor. 
This  would  connect  the  hiture  Route  180 
freeway  with  Temperance  Avenue  north 
of  Hemdon  Avenue  in  a  corridor  on  the 
eastern  side  of  the  FCMA.  Possible 
alignments  for  this  alternative  are  being 
studied  in  a  corridor  that  is  bounded  by 
Fowler  Avenue  on  the  west  and 
Temperance  or  Locan  avenues  on  the 
east. 

4.  Transportation  System  Management 
(TSM).  This  alternative  would  consider 
a  variety  of  strategies  designed  to 
improve  traffic  flows  along  the  major 
east-west  and  north-south  arterials  in 
the  route  168  corridor  without 
construction  of  costly  roadway 
modifications.  Strategies  being  studied 
for  this  alternative  include  improved 
public  transit,  carpools,  vanpools,  traffic 
signahzation,  and  lane  restriping. 

5.  Mass  Transit.  This  alternative 
would  examine  strategies  to  divert 
people  from  automobiles  to  mass  transit, 
reducing  traffic  capacity  demands  in  the 
existing  Route  168  corridor. 

6.  No  Build.  This  alternative  would 
provide  no  improvements  to  Route  168 
in  the  project  area. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties.  If 
you  have  any  information  regarding 
historic  resources,  endangered  species, 
or  other  sensitive  issues  which  could  be 
affected  by  this  project,  please  notify 
this  office.  Also,  please  indicate  if  you 
would  be  interested  in  being  notified  at 
the  completion  of  historic  resource 
studies. 

Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on  November  29, 1969. 
John  R.  Schultz, 

District  Engineer.  Sacramento,  California. 
[FR  Doa  80-28586  Filed  12-fr-89:  8:45  am) 
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EnvlronnMntal  InifMCt  Statwwwt 
Mendocino  County,  CA 


AQCNCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
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action:  Notice  of  intent 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Mendocino  County, 
California.  { | 

FOR  FORTHf  P  mfOtmh■^^OH  CONTACT: 
Gleim  Chntca,  ijUs-nct  tjigineer.  Federal 
Highway  Administration  (FHWA),  P.O. 
Box  1915,  Sacramento,  CA  96812-1915, 
Telephone  (916)  551-1314. 

SUPPLEMENTARY  iMPCRMA '^O**  The 
FHWA.  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  construct  an  eight  aoile 
long  freeway  to  bypass  the  City  of 
Willits,  located  in  Mendocino  County, 
Cahfomia. 

Alternatives  under  consideration 
include:  Taking  no  action,  and  several 
alternatives  involving  construction  on 
new  alignments  to  the  east  or  west  of 
Willits,  including  one  alignment  through 
the  center  of  Little  Lake  Valley. 

A  bypass,  if  constructed,  would 
relieve  congestion  on  existing  Route  101, 
which  serves  as  the  primary  arterial  of 
the  City  of  Willits  for  a  distance  of  three 
miles. 

Letters  describing  the  proposed  action 
and  soliciting  comments  wiU  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  In  addition,  scoping 
meetings  will  be  held  during  December 
1969  and  January  1990.  Public  notice  will 
be  given  of  public  meetings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  ail  interested  parties. 
Comments  or  questions  concerning  diis 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  NDjnt>er  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovemmenta!  consultation  on 
federal  programs  and  actiTtties  apply  to  this 
program) 

Issued  on!  November  29. 1989. 
Glenn  Clinton, 

District  Engineer.  Sacramento.  Catifomla. 
|FR  Doa  89-28587  Filed  li-<MB;  8:45  rnnj 
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DEPARTMENT  OF  THE  TREASURY 

Office  Of  th«  Secretary 

(Supplefnent  to  Department  Circular— 
Public  Debt  Sertes— No.  3VM] 

Treasury  Notes,  Series  AQ-t99t 

Washington,  November  29, 1989. 

The  Secretary  announced  on 
November  28, 1989.  that  the  interest  rate 
on  the  notes  designated  Series  AG-19ei, 
described  in  Department  Circular — 
Public  Debt  Series— No.  33-88  dated 
November  24, 1989,  will  be  7%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  7%  percent  per  annum. 
Gerald  Muqihy, 
Fiscal  Assistant  Secretary. 
[FR  Doc  Se-28549  Filed  12-6-89;  8:45  am) 
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Treasury  Notes,  Seriee  J-1995 

Washington,  November  30, 1989. 

The  Secretary  announced  on 
November  29, 1989,  that  the  interest  rate 
on  the  notes  designated  Series  1-1995, 
described  in  Department  Cirtnilar — 
Public  Debt  Series— No.  34-89  dated 
November  23, 1989,  will  be  7%  percent 
Interest  on  the  notes  will  be  pajrable  at 
the  rate  of  7%  percent  per  annum. 

Gerald  Mnipby, 

Fiscal  Assistant  Secretary. 

[FR  Doc  80-28550  Filed  12-8-89;  8.-45  am) 
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TWO,  221 B.  4th  Street.  OnoBBati.  Ohio 
45202. 

By  the  Office  of  Thrift  Supervision. 
M.  Danny  Wall. 

Director 

(FR  Doc  89-28514  Filed  12-8-89;  8:45  am) 
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[AC-10] 

Home  Savings  Bank.  SJL,  Appieton,  Wl 
(OTS  No.  0177);  Final  Action  Approval 
of  Conversion  Application 

Dated:  Noveml>er  2. 1988. 

Notice  is  hereby  given  that  on 
October  17, 1989,  the  General  Counsel  of 
the  Office  of  Thrift  Supervision,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  application  of  Home 
Savings  Bank.  S.A.,  Appieton. 
Wisconsin,  for  permissioo  to  convert  to 
the  stock  form  of  (vganizatioii.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat,  Office  of 
Thrift  Supervision.  1700  G  Street  NW.. 
Washington,  DC  20552,  and  Supervisory 
Agent,  Office  of  Thrift  Supervision, 
Chicago  District  Office,  11  East  Wacker 
Drive,  Chicago,  Illinois  60601. 

By  the  OfBce  of  Thrift  Supervision. 
M.  Danny  Wall. 
Director. 

(FR  Doc  8»-28515  Filed  li-6-89;  8:45  »m] 
BtLLMM  COM  sraomiHi 


Office  of  Thrift  Supervision 

lAC-121 

Bullitt  Federal  Saving*  &  Loan 
Asaoclatlon,  Shepherdsville,  KY  (OTS 
Na  7037);  Final  Action  Approval  of 
Conversion  Application 

Date:  November  20, 1989. 

Notice  is  hereby  given  that  on 
November  9, 1969.  the  Chief  CounseL 
Office  of  Thrift  Supervision,  acting 
pursuant  to  the  authority  delegated  to 
hhn  or  his  designee,  approved  the 
application  of  Bullitt  Federal  Savings 
and  Loan  Association.  Shepherdsville, 
Kentucky  for  permissioa  to  convert  to 
the  stock  form  of  organization.  Q^ies  of 
the  application  axe  available  for 
Inspection  at  the  Secretariat,  Office  of 
Thrift  Supervision.  1700  G  Street  NW, 
Washington,  DC  20562.  and  District 
Director,  Office  of  Thrift  Supervision. 
Cincinnati  District  Office.  2000  Atrium 


IAC-111 

Mid  America  Federal  Savings  Bank, 
Clarendon  Hflls,  IL  (OTS  No.  2098;  Final 
Action  Approval  of  Conversion 
Appiicaflon 

Date:  November  20. 1989. 

Notice  is  hereby  given  that  on 
November  2. 1989.  the  Chief  Counsel. 
Office  of  the  Thrift  Supervision,  acting 
pursuant  to  the  authority  delegated  to 
him  or  his  designee,  approved  the 
appUcation  of  Mid  America  Federal 
Savings  Bank.  Clarendon  Hills.  UUnois, 
for  permission  to  convert  to  the  slock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspectioa 
at  the  Secretariat  Office  at  Thrift 
SupervisiOTi.  1700  G  Street  NW, 
Washington.  DC  20S5Z  and  District 
Director,  Office  of  Thrift  Supervision, 
Chicago  District  Office,  111  East  Wacker 
Drive,  Suite  800,  Chicago,  Illinois  80801. 
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By  the  Office  of  Thrifl  Supervisioa 
M.  Danny  WaU. 
Director. 

(FR  Doc  89-28516  Filed  12-6-«9;  8:45  am] 
BiujNO  cooc  trao-oi-M 


By  the  Office  of  Thrift  Supervision 
M.  Danny  Wall 
Director. 
[FR  Doc.  8»-28518  Filed  12-fr-89;  8:45  am] 

HUMQ  CODE  CnO-OMI 


By  the  Office  of  Thrift  Supervision. 
M.  Danny  Wall, 
Director. 

(FR  Doc.  8&-28520  Filed  12-6-89:  8:45  am) 
aiLUNa  cooc  •tdhii-ii 


(AC-13] 

Peoples  Building  &  Savings 
Association,  Troy,  OH,  (OTS  No.  0993); 
Rnai  Action  Approval  of  Conversion 
Application 

Date:  November  20. 1989. 

Notice  is  hereby  given  that  on 
November  6, 1989,  the  Chief  Counsel. 
Office  of  Thrift  Supervision,  acting 
pursuant  to  the  authority  delegated  to 
him  or  his  designee,  approved  the 
application  of  Peoples  Building  and 
Savings  Association.  Troy,  Ohio  for 
permission  to  convert  to  the  stocli  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretarial,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552  and  District 
Director,  Office  of  Thrift  Supervision, 
Cincinnati  District  Office,  2000  Atrium 
Two,  221  E.  Fourth  Street.  Cincinnati. 
Ohio  45202. 

By  the  Office  of  Thrift  Supervision. 
M.  Danny  Wall, 

Director. 

[FR  Doc.  89-28517  Filed  ii:-e-89;  8:45  am] 

BILUNO  COOC  ITM-OI-N 


[AC-15] 

Catano  Federal  Savings  Bank,  Catano, 
PR  (OTS  No.  7854);  Final  Action 
Approval  of  Conversion  Application 

Date:  November  20, 1989. 

Notice  is  hereby  given  that  on 
November  13. 1989.  the  Chief  Counsel, 
Office  of  Thrift  Supervision,  acting 
pursuant  to  the  authority  delegated  to 
him  or  his  designee,  approved  the 
application  of  Catano  Federal  Savings 
Bank.  Catano,  Puerto  Rico  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat.  Office  of  Thrift 
Supervision,  1700  G  Street  NW.. 
Washington,  DC  20552.  and  District 
Director,  Office  of  Thrift  Supervision, 
New  York  District  Office,  One  World 
Trade  Center.  Floor  103.  New  York.  New 
York  10048. 


lAC-141 

Rnancial  Federal  Savings  k  Loan 
Association,  Long  Island  City,  NY  (OTS 
No.  5182);  Final  Action  Approval  of 
Conversion  Application 

Date:  November  2C,  1989. 

Notice  is  hereby  given  that  on 
November  13. 1989.  the  Chief  Counsel. 
Office  of  Thrift  Supervision,  acting 
pursuant  to  the  authority  delegated  to 
him  or  his  designee,  approved  the 
application  of  Financial  Federal  Savings 
and  Loan  Association,  Long  Island  City, 
New  York,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat,  Office  of 
Thrift  Supervision,  1700  G  Street  NW.. 
Washington,  DC  20552,  and  District 
Director,  Office  of  Thrift  Supervision, 
New  York  District  Office.  One  World 
Trade  Center.  Floor  103,  New  York,  New 
York  10048. 

By  the  Office  of  Thrift  Supervision 
M.  Danny  WaU, 
Director. 
[FR  Doc.  89-28519  Filed  12-e-e9;  8:45  am] 

BtLUNQ  cooc  tTSO-OI-M 


(AC-18] 

Home  Federal  Savings  A  Loan 
Association,  Kings  Mountain,  NC  (OTS 
Na  5385);  Final  Action  Approval  of 
Conversion  Application 

Date:  November  22, 1989. 

Notice  is  hereby  given  that  on 
November  13, 1989,  the  Chief  Counsel 
acting  pursuant  to  the  authority 
delegated  to  him  or  his  designee, 
approved  the  application  of  Home 
Federal  Savings  and  Loan  Association, 
Kings  Mountain.  North  Carolina,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  Office  of  Thrift 
Supervision.  1700  G  Street  NW.. 
Washington,  DC  20552  and  District 
Director,  Office  of  Thrift  Supervision, 
Atlanta  District  Office.  1475  Peachtree 
Street,  N.E..  Atlanta,  Georgia  30309. 


[AC-16] 

Metropolitan  Federal  Savings  ft  Loan 
Association  of  Seattle,  Seattle,  WA 
(OTS  No.  3373);  Final  Action  Approval 
of  Conversion  Application 

Date:  November  22. 1989. 

Notice  is  hereby  given  that  on 
November  13, 1989.  the  Chief  Counsel. 
O^ce  of  Thrift  Supervision,  acting 
pursuant  to  the  authority  delegated  to 
him  or  his  designee,  approved  the 
application  of  Metropolitan  Federal 
Savings  ft  Loan  Association  of  Seattle. 
Seattle,  Washington  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
secretariat.  Office  of  Thrift  Supervision, 
1700  G  Street  NW..  Washington.  DC 
20552,  and  District  Director,  Office  of 
Thrift  Supervision.  Seattle  District 
Office,  1501  4th  Avenue,  19th  Floor. 
Seattle,  Washington  98101-1693. 

By  the  Office  of  Thrifl  Supervision. 
M  Danny  Wall 
Director. 

[FR  Doc  89-28521  Filed  12-6-«9;  8:45  am] 
BMXmO  COOE  aTSO-OI-ll 

[AC-171 

Workmen's  Federal  Savings  Bank,  Mt 
Airy,  NC  (OTS  No.  1327);  Rnal  Action 
Approval  of  Conversion  Application 

Date:  November  22, 1989. 

Notice  is  hereby  given  that  on 
November  13. 1989,  the  Chief  Counsel 
Office  of  the  Thrift  Supervision,  acting 
pursuant  to  the  authority  delegated  to 
him  or  his  designee,  approved  the 
application  of  Mid  America  Federal 
Savings  Bank,  Clarendon  Hills,  Illinois, 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  Office  of  Thrift 
Supervision,  1700  G  Street  NW.. 
Washington.  DC  20552,  and  District 
Director,  Office  of  Thrift  Supervision, 
Atlanta  District  Office.  1475  Peachtree 
Street  NE..  Atlanta.  Georgia  30309. 

By  the  Office  of  Thrifl  Supervision. 
M.  Danny  Wall 
Director. 

[FR  Doc.  89-28522  Filed  12-6-89;  8:45  am] 
mxMa  cooc  sno-oi-M 
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Sunshine  Act  Meetings 


Fadsral  Re^ 
Vol  54,  Nat.  23* 

Thursday.  December  7. 


TtiJt  section  of  the  FFDFRAt    RFGUSTTR 
containt  noticM  ii>  rr!*>«tiics  oi*«»N»f? 

undar  the  "GovtornnerM  ti  «•>»  S>jr)».'u('*> 

Acf'    (PU).    L    6    -» *     5   UAC   6  i^aer 


COMMtSStOfl 

TIME  AND  OATE:  10:00  a.m.,  TseMlay. 
December  19. 1989. 

KACi:  203S  K  St.  NW  .  W«db.m8k>ii. 
DC  5th  Floor  Hearing  Koum. 

status:  Open. 

MATTERS  TO  BE  CONSiDEREIK 

Application  for  contract  designation 
submitted  by  the  Chicago  Board  of  Trade 
to  trade  options  on  Oats  futures 

Application  for  contract  designation 
•ulnnitted  by  the  Chicago  Mercantile 
Exchange  to  trade  options  on  physical  gold 

CONTACT  WCRSON  FOR  MORE 

iKPo«M*'^3fC  Jean  A.  Webb,  254-6314. 

iMoA-Webb. 

Secretary  of  the  Commission. 

[FR  Doc  89-28707  Filed  12-5-88;  12:53  pm] 

SNJJNO  coot  asst-oi-ii 

COMMOOrrV  fVrURES  TRADtNO 

comnssiON 

Tiut  AND  OATt:  10:30  a.m-,  Tnesday, 
DfeLcniDer  19.  1989. 

place:  2033  K  St.  NW.,  Washington,  DC, 
6th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  MoHor« 

COMTACT  PERSON  ron  MORI 

information:  lean  A.  Webb.  254-6314. 

)eaBA.Wet>b. 

Secretary  of  the  Commission. 

[FR  Doc.  89-28706  Filed  12-5-89;  12:53  pm] 

MLUNQ  COW  nsi-ai-M 

COMMOOrrV  FUTURES  TRAOmO 

COMMrs$io*« 

TIME  AND  OATCIOKX)  a.m.,  Thursday. 
January  4. 1990. 

place:  2033  K  St„  NW..  Washington.  DC 
5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  SB  CONStO£8EO: 

Proposed  rules  on  Dual  Trading 
Report  on  Broker  Asaociaticms 


COMTfcc      PUSSOIt  fen  M<M% 

•iFown*/ tion:  Jean  A.  Webb.  254-«314. 
-'     V.  Webb, 

f  tary  of  the  Commission. 
[FR  Doc.  80-287«i»riM  U-A-Ml  U:&3  pa4 

BILLMQ  coot  <MV«t-« 


FCC  to  Hold  Opes  CrnnniMioB  Meetteg, 
Tuesday,  Decen^icr  12.  ISflS 

December  5, 1989. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  Tuesday,  December  12, 1989.  It  if 
scheduled  to  commence  at  9:30  a.m..  in 
Room  656,  at  1919  M  Street,  NW., 
Washington,  DC  Seven  matters  will  be 
considered,  including  three  Private 
Radio,  two  Conunon  Carrier,  and  two 
Mass  Media  items,  in  the  order  set  forth 
below. 

Agenda,  Item  No.,  and  Subject 

Private  Radio — 1— Title:  Amendment  of  Parts 
0, 1, 2,  and  95  of  the  Commission's  Rules 
regarding  the  establishment  of  a  Personal 
Emergency  Locator  Transmitter  Service. 
Summary:  The  Commission  will  consider 
whether  to  propose  to  implement  a  new 
Personal  Emergency  Locator  Transmitter 
Service  for  use  by  individuals  in  remote 
areas. 

Common  Carrier— 2— Title:  ATiT  v. 
Northwestern  Bell  Tel.  Co.  (File  No.  E-88- 
21).  Summary:  The  Commission  will 
consider  issues  raised  in  AT&Ts  complaint 
against  Northwestern  Bell. 

Common  Carrier — 3 — Title:  MCI  Telecomm. 
Corp.  V.  Pacific  Northwest  Bell,  et  al. 
Summary:  The  Commission  will  consider 
issues  raised  in  MQ's  complaints  against 
local  exchange  carriers. 

Mass  Media — i— Title:  In  the  Matter  of 
Competition.  Rate  Deregulation,  and 
Commission's  Policies  Relating  to  the 
Provision  of  Cable  Television  Service. 
Summary:  The  Commission  will  consider 
issues  relating  to  cable  rates  and 
competition  in  the  cable  and  related 
industries. 

Mass  Media— 5— Title:  Notice  of  Apparent 
Liability  for  forfeiture  of  $4,000  issued  to 
Paragon  Communications,  the  operator  of  a 
cable  television  system  serving  Graham. 
Texas.  Summary:  The  Commission  will 
determine  whether  issuance  of  a  $4,000 
forfeiture  is  warranted,  Iwsed  on  apparent 
violations  of  Section  76.e05(a)(ll)  (cable 
television  signal  leakage)  of  the 
Commission's  Rules. 

Private  Radio — 6— Title:  Application  for 
review  of  monetary  forefeiture  imposed 
against  Texidor  Security  Equipment,  Inc. 


hcenset  of  station  KNDE-36S  !■  (Im 
Business  Radio  Service.  Bwiuiaai;.  Tha 
Comauaaian  will  Goassdar  a  SMOO  lorfeMon 
imposed  against  Texidor  Security 
Equipment  Inc.,  for  violation  of  Section 
9a403(e)  of  the  Rtdes. 
Private  Radio — 7 — ^THte:  AppKcattan  for 
review  ol  iMiallaa  impami  afBtaat 
■Htm^  rwio  opamor  DavM  &  Ha^gea 
Sununary:  The  Commiaakiii  witt  cun«>tsi 
whether  to  uphold  a  ta200  forfeitw* 
against  David  B.  Hodgaa  for  violation  ef 
Sections  97.84  and  97.123  of  the  Rules. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence.  Office  of  Public 
Affairs.  Telephone  number  (202)  632- 
5050. 

Issued  December  5, 1989. 
Federal  Communications  Commission. 
William  F.  Caloo. 
Acting  Secretary. 

[FR  Doc.  89-28758  Filed  12-5-89;  3:35  pm] 
SKXJNQ  coot  fl7ia-et-« 


FEDERAL  ELECTION  COMMISSION 
FREVIOUSLV  ANNOUNCED  DATED  AND 
time:  Thursday,  December  7, 1989,  lOOO 
ajn..  Open  Meeting. 
the  FOLLOWING  HTM  WAS  OELCTEO 

FROM  THE  aoenoa:  Drug  Free 
Workplace  Revised  Instruction. 

DATE  AND  "HME:  Tuesday,  December  12, 

1989, 10:00  a  jn. 

place:  999  E  Street  NW.,  Washington, 

DC. 

status:  This  meeting  will  be  closed  to 

the  public 

rrEMS  to  SE  discussed: 

Compliance  matters  pursuant  to  2  \JS.C 

|437g. 
Audits  conducted  pursuant  to  2  U.8.C  1 437g. 

1  438(b).  and  Title  28.  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  December  14. 
1989. 10:00  a  jn. 

place:  999  E  Street,  NW..  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  C4>en  lo  the 
pablic. 
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MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Draft  Advisory  Opinions 
A.  Draft  AO  1989-29: 
Edean  S.  Hayashida  on  behalf  of  GEM  of 
Hawaii,  Inc. 
a  Draft  AO  1989-30: 
William  C.  Oldaker,  Esquire  on  behalf  of 
Senator  Joseph  R.  Biden,  Jr. 

Proposed  Allocation  Regulations — 
"Consideration  of  Final  Rules." 

Proposed  Final  Repayment  Determination 
and  Statement  of  Reasons — Pete  du  Pont 
for  President  Inc. 

FY  1990  Management  Plan 

Attorney  Grade  Levels 

Administrative  Matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer. 
Telephone:  (202)  376-3155. 
Hilda  Arnold, 

Administrative  Assistant,  Office  of  the 
Secretariat,  Federal  Election  Commission. 
[FR  Doc  89-28739  Filed  12-5-89;  2:19  pm] 


FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m..  Thursday, 
December  7, 1989. 

PLACE:  Federal  Trade  Commission 
Building.  Room  532.  eth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington.  D.C.  20580. 


STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED  Portions 
open  to  public: 

(1)  Oral  Argument  in  Kraft  Inc.  Docket  9208. 
Portions  closed  to  the  public 

(2)  Executive  Sesson  to  follow  Oral  Argument 
in  Kraft  Ina,  Docket  9208. 

CONTACT  PERSON  FOR  MORE 

mformation:  Susan  B.  Ticknor.  O^ice 

of  Public  Affairs:  (202)  326-2179. 

Recorded  Message:  (202)  326-2711. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  89-28757  Filed  12-5-«9:  3:35  pm] 

MUMQ  CODE  STSO-OI-W 


50581 


I! 


Federal  Register 

Vol.  54,  No.  234 

Thursday,  December  7,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  docunrents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  89N-0477] 

Drug  Export;  Ortho^'^  HIV-1 
Recombinant  ELISA  Test  System 

CorrectioiJ 

In  notice  document  89-26855  beginning 
on  page  47572  in  the  issue  of 
Wednesday,  November  15, 1989,  make 
the  following  correction: 

On  page  47573,  in  the  first  column, 
under  FOR  FURTHER  INFORMATION 

CONTACT:,  in  the  fourth  and  fifth  lines, 
the  phone  number  should  read  "301-295- 
8191". 

BILUNQ  CODE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  89M-04551 

T  Cell  Sciences,  Inc.;  Premarket 
Approval  Of  Cellfree*  lnterieukln-2 
Receptor  Bead  Assay  Kit 

Correction 

In  document  89-26709  appearing  on 
page  47574  in  the  issue  of  Wednesday. 
November  15, 1989,  make  the  following 
correction: 

In  the  first  column,  under 
SUPPLEMENTARY  INFORMATION,  in  the 
third  paragraph,  in  the  second  line. 
"CDRD"  should  read  "CDRH". 

WLUNO  CODE  1S09-014> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  89M-0356] 

Newlensco;  Premarket  Approval  of 
Classic  Series  ^  Models  MP-1010.  MP- 
1011,  MP-1110,  MP-1111,  MP-1210,  and 
MP-1410  Posterior  Chamber 
Intraocular  Lenses 

Correction 

In  document  89-26710  beginning  on 
page  47574  in  the  issue  of  Wednesday, 
November  15, 1989.  make  the  following 
correction: 

On  page  47575,  in  the  first  column, 
under  Opportunity  for  Administrative 
Review,  in  the  ninth  line,  "part  21" 
should  read  "part  12". 

BILLINO  CODE  1505«t.O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  89M-04S6] 

Oncor,  Inc.;  Premarket  Approval  of 
Oncor  B/T  Gene  Rearrangement  Test 

Correction 

In  notice  document  89-26771  beginning 
on  page  47576  in  the  issue  of 
Wednesday,  November  15. 1989,  make 
the  following  correction: 

On  page  47576,  in  the  third  column, 
under  SUMMARY:,  in  the  12th  line, 
"application"  should  read  "applicant". 

BtUJNO  COOE  150»«1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  a9M-0464] 

N&N  Contact  Lens  International,  Inc.; 
Premarket  Approval  of  Softoudf 
(Ocufllcon  C)  Soft  (HydropttUic) 
Contact  Lenses  and  Softouch  Toric 
(Ocuf  ilcon  C)  Soft  (Hydrophillc) 
Contact  Lenses 

Correction 

In  document  89-26772  beginning  on 
page  47577  in  the  issue  of  Wednesday. 


November  15, 1989.  make  the  following 
correction: 

On  page  47577,  in  the  second  column, 
in  the  heading,  the  docket  number 
should  read  as  set  forth  above. 

MUJNQ  CODE  150S41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  89M-045S] 

Surgidev  Corp.;  Premarket  Approval  of 
tt>e  Ultraviolet-Absorbing  Posterior 
Chamber  Intraocular  Lenses  Models 
BUV20-20A0,  BUV20-20A4,  UV20-20A4, 
BUV24A4,  and  LRUV20-24A4 

Correction 

In  notice  document  89-26714 
appearing  on  page  47579  in  the  issue  of 
Wednesday,  November  15, 1989,  make 
the  following  correction: 

In  the  first  column,  under  FOR 

FURTHER  INFORMATION  CONTACT,  in  the 

first  line,  "Crogdon"  should  read 
"Brogdon". 

WLUNO  COOC  1SOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[OACT-02S-N] 

Medicare  Program;  Monthly  Actuarial 
Rates,  Supplementary  Medical 
Insurance  Premium  Rate,  and 
Catastrophic  Coverage  Premium 
Beginning  January  1, 19M 

Correction 

In  notice  document  89-25508  beginning 
on  page  43862  in  the  issue  of  Friday. 
October  27. 1989.  make  the  following 
corrections: 

1.  On  page  43864,  in  the  second 
column,  in  paragraph  2..  in  the  fourth 
line,  "$8.75"  should  read  "$8.5r'. 

2.  On  page  43866,  in  Table  4.  in  the 
entry  "Covered  services  (at  level 
recognized):",  in  the  fourth  line.  'Total 
services"  should  read  "Group  practice 
prepayment  plans". 

3.  On  the  same  page,  in  the  same 
table,  in  the  entry  "Cost-sharing:"',  under 
"Coinsurance",  in  the  fourth  column,  "- 
15.59"  should  read  "-15.49". 
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4.  On  page  43867,  in  Table  5,  under  the 
heading  "This  projection",  in  the  second 
third,  and  fourth  columns,  remove 
"1989".  "1990".  and  "1991". 


xajNQCOW  1ilM-01« 


'  -  a  «   MENT  OF  THE  INTERIOR 
B w  ^  3u  of  Land  Management 
f  ID-943-90-4214-11;  ll>H>5284] 

V'ooas^^'i  Continuation  of 

A:->^:j-av«alt;ldaho 

Correction 

In  notice  document  80-26285  beginning 
on  page  46991  in  the  issue  of 
Wednesday.  November  8. 1989,  make 
the  following  correction: 

On  page  46992,  in  the  second  column, 
under  the  "Yellowjacket  Administrative 
Site"  In  the  third  line.  "NW%SWy4 
NEV^"  should  read  "NWV4SWy4NW%". 

SUJNO  coot  1I0»«1« 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12CFRCtuV 
[Na  89-244] 

Transfer  and  Recodification  of 
Regulations  Pursuant  to  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989 

Correction 

In  rule  document  89-26716  beginning 
on  page  49411  in  the  issue  of  Thursday. 
November  30. 1989.  make  the  following 
correction: 

On  page  49545.  in  the  third  column,  in 
the  heading  for  tUBCNAPTER  D.  remove 
"AFFECTING"  and  insert 
"APPUCABLE  TO". 

■lUJIM  coot  1SOS41-0 


Thursday 
December  7,  1989 


JMI 


Part  II 


Department  of  Labor 

Employment  and  Training  Administration 

20  CFR  Part  626  et  al. 

Job  Training  Partnership  Act;  Incentive 

Bonuses  Under  Title  V 


505^4 Federal  Regiater  /  Vol.  54.  No.  234  /  Thursday.  December  7.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  234  /  Thursday.  December  7,  1989  /  Proposed  Rules 


50585 


DEPARTMENT  OF  LABOR 

Empfoyment  and  Training 
Administration 

20  CFR  Parts  626, 627. 629,  and  637 
RIN  1205-AA75 

Job  Training  Partnership  Act;  Incentive 
Bonuses  Under  Title  V 

agency:  Employment  and  Training 
Administration.  Labor. 
action:  Proposed  rule. 

summary:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  is  publishing 
a  proposed  rule  to  establish  regulations 
for  the  incentive  bonus  programs  under 
the  new  Title  V  of  the  )ob  Taining 
Partnership  Act.  Title  V  provides  for 
Incentive  bonuses  to  States  in  which 
certain  employable  dependent 
individuals  are  successfully  placed  in 
jobs. 

date:  Comments  on  the  proposed  rule 
are  invited  from  the  public.  Comments 
shall  be  received  no  later  than  February 
5.1990. 

ADDRESS:  Written  comments  shall  be 
mailed  to  the  Assistant  Secretary  for 
Employment  and  Training.  Department 
of  Labor.  Room  N4703,  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
Attention:  Mr.  Robert  N.  Colombo, 
Director.  Office  of  Employment  and 
Training  Programs.  Conunenters  wishing 
acknowledgement  of  receipt  of  their 
comments  must  submit  them  by  certified 
mail,  return  receipt  requested.  Send 
comments  regarding  the  paperwork 
reduction  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  Assistant  Secretary  for 
Employment  and  Training,  Department 
of  Labor,  Room  N4703,  200  Constitution 
Avenue,  NW,,  Washington.  DC  20210. 
Attention:  Mr.  Robert  N.  Colombo. 
Director,  Office  of  Employment  and 
Training  Programs;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  Washington.  DC 
20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  N.  Colombo,  Director,  Office 
of  Employment  and  Training  Programs. 
Telephone:  (202)  535-0577  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Introduction 

On  October  13, 1982,  the  Job  Training 
Partnership  Act  (JTPA)  was  enacted  to 
establish  programs  to  prepare  youth  and 


unskilled  adults  for  entry  into  the  labor 
force  and  to  afford  job  training  to  those 
economically  disadvantaged  individuals 
and  other  individuals  facing  serious 
barriers  to  employment,  who  are  in 
special  need  of  such  training  to  obtain 
productive  employment.  Pub.  L  97-300, 
as  amended:  29  U.S.C.  15  et  seq. 

Title  I  of  JTPA  sets  forth  general 
requirements  for  programs  under  JTPA. 
as  well  as  some  requirements  for  State 
operation  of  programs  under  JTPA.  Title 
II  of  JTPA  provides  requirements  for 
State  operation  of  adult  and  youth 
programs  under  JTPA.  Title  III  of  JTPA 
provides  for  operation  of  State  and  local 
programs  of  employment  and  training 
assistance  for  dislocated  workers.  Title 
IV  provides  requirements  for  special 
programs  for  targeted  groups,  such  as 
Native  Americans  and  migrant 
farmworkers;  as  well  as  for  the  Job 
Corps,  veterans  and  other  specialized 
programs. 

On  November  7, 1988.  Congress 
enacted  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988.  Pub.  L.  100-628, 102  Stat.  3224. 
Subtitle  B  of  Title  VII  of  Pub.  L  100-628 
is  the  Jobs  for  Employable  Dependent 
Individuals  Act  (Act).  102  Stat,  at  3248. 
The  Act  amends  JTPA  by  adding  a  new 
JTPA  Title  V  and  redesignating  the 
preexisting  Title  V  and  later  portions  of 
JTPA.  The  new  JTPA  Title  V  (29  U.S.C. 
1791  et  seq.)  establishes  an  incentive 
bonus  program  for  States  which  provide 
services  to  certain  categories  of 
individuals  and  move  these  individuals 
off  various  assistance  programs  and  into 
employment. 

Incentive  Bonus  Program 

Section  510(e)  of  JTPA  requires  the 
Secretary  of  Labor  to  issue  regulations 
with  respect  to  title  V  (29  U.S.C. 
1791i(e)).  Those  regulations  are 
proposed  by  this  document  and  are 
discussed  below. 

Allotments  to  States 

Section  637.10  contains  the  provision 
added  to  JTPA  by  section  714(d)(2)  of 
the  Act  (JTPA  section  3(e)(2);  29  U.SX:. 
1502(e)(2))  that  no  funds  appropriated  to 
carry  out  programs  under  Title  V  may  be 
used  for  this  purpose  unless  the  total 
funds  appropriated  for  Title  II-A  under 
JTPA  in  the  same  program  year  exceed 
the  previous  year's  appropriation  plus 
an  amount  equal  to  any  increase  in  the 
consumer  price  index.  Further,  section 
714(d)(2)  of  the  Act  amends  JTPA  to 
authorize  the  appropriation  of  funds 
only  for  fiscal  years  1990  through  1994 
(JTPA  Section  3(e)(1);  29  U.S  C. 
1502(e)(1)).  Therefore,  there  is  currently 
no  appropriation  for  the  implementation 


of  programs  under  Title  V  and  no  funds 
are  assured  in  future  fiscal  years. 

Notice  of  Intent  to  Participate 

Se':tion  637.11  provides  that  any  State 
desiring  to  participate  in  programs  under 
Title  V  shall  submit  a  notice  of  intent  to 
participate  to  the  Secretary  of  Labor 
(Secretary)  at  least  30  days  before  the 
beginning  of  its  first  program  year  (July 
1-Junc  30)  of  participation,  i.e..  by  June 
1.  These  notices  shall  be  in  letter  form 
and  shall  be  developed  in  accordance 
with  instructions  issued  by  the 
Secretary. 

Even  though  funds  may  not  be 
available  under  Title  V.  the  Department 
of  Labor  (Department  or  DOL)  will 
accept  notices  of  intent  to  participate 
from  States  for  program  year  (PY)  1990 
{July  1. 1990-June  30. 1991).  This  will 
enable  States  to  begin  serving  eligible 
individuals  and  collecting  necessary 
data. 

Beginning  on  July  1  of  the  program 
year  following  its  submission  of  its 
notice  of  intent  to  participate,  the  State 
may  begin  counting  those  eligible 
individuals  who  complete  the 
participation  eligibility  criteria 
established  at  S  637.15.  For  those  States 
submitting  notices  of  intent  to 
participate  for  PY  1990,  completion  of  all 
activities  required  for  an  incentive 
bonus  must  occur  after  July  1. 1990  and 
prior  to  June  30. 1991  in  order  for  such 
individuals  to  be  considered  in 
determining  the  State's  incentive  bonus. 

Incentive  Bonus  Program  Applications 

Section  637.12  provides  that  an 
Incentive  Bonus  Program  Application 
shall  be  submitted  by  any  State  seeking 
an  incentive  bonus  payment  under  this 
program.  The  application  shall  be 
developed  in  accordance  with 
instructions  issued  by  the  Secretary  and 
shall  be  submitted  no  later  than  August 
31  following  the  end  of  the  program  year 
for  which  the  bonus  is  being  claimed. 
This  application  shall  contain  a 
certification  by  the  State  that 
documentation  is  available  to  support 
the  eligibility  of  each  individual  claimed 
for  the  bonus.  In  addition,  any  State 
wishing  to  participate  in  this  incentive 
bonus  program  must  have  a  written 
procedure  for  establishing  eligibility  and 
tracking  individuals  who  are  eligible  to 
be  counted  for  the  bonus.  This 
procedure  must  be  provided  to  the 
Secretary  no  later  than  March  31  of  the 
State's  first  program  year  of 
participation. 

Since  PY  1990  is  the  first  program  year 
in  which  States  may  participate  in  this 
program,  die  first  application  for 
bonuses  shall  be  submitted  no  later  than 


August  31. 1991.  However,  funds  may 
not  be  available  to  honor  any  bonuses  at 
that  time  unless  funds  for  this  program 
have  been  appropriated. 

Review  and  Approval  of  Applications 
for  Incentive  Bonus  Payments 

Section  637.13  provides  that  the 
Secretary  shall  review  applicabons  and 
shall  verify  their  accuracy  using  a 
sampling  methodology.  If  more  than  10 
percent  of  the  application  amount 
sampled  contains  questioned 
information,  however,  the  State  outst 
review  all  the  information  in  such 
application  and  resubmit  it.  The 
Secretary  shall  accept  the  State's 
determination  of  an  individual's 
eligibility  to  be  counted  for  the  purpose 
of  bonus  determination  unless  the 
Secretary  establishes  that  such 
individual  is  not  eligible. 

Startup  Grants 

Section  637.14  provides  that  States 
may  apply  for  startup  funds  no  later 
than  120  days  before  the  beginning  of 
the  first  program  year  of  the  State's 
participation.  The  Secretary  shall 
determine  the  amount  of  the  startup 
grant  based  on  the  need  demonstrated 
in  the  application.  No  fuiKis  are 
currently  available  for  startup  grants. 
The  Department  shall  notify  the  States 
when  such  funds  become  available. 

Distribution  of  Incentive  Funds 

Section  637.18  provides  that  States 
shall  distribute  not  less  than  85  percent 
of  the  incentive  bonuses  received  to 
participating  SDAs  by  an  equitable 
method  of  distribution  which  is  based 
on  an  agreement  between  the  Governor 
and  the  Service  Dehvery  Areas  that 
reflects  the  degree  to  which  the  effort  of 
the  SDA  contributed  to  the  State's 
qualification  for  incentive  bonus  funds. 
The  SDAs,  in  turn,  should  consider 
distributing  funds,  other  than  those 
reserved  for  administrative  costs  at  the 
SDA  level  equitably  among  service 
deliverers  within  the  service  delivery 
area,  including  participating  State  and 
local  agencies,  and  community-based 
organizations  that  demonstrated 
effectiveness  in  delivering  the 
employment  and  training  services  to 
eligible  individuals  who  were  claimed 
for  incentive  bonus  purposes. 

Subpart  D—Dota  Collection 

Separate  regulations  under  this 
subpart  are  expected  to  be  issued  fointiy 
by  the  Departments  of  Labor,  Health 
and  Human  Services,  and  the  Interior, 
as  required  by  section  509(b)  of  JTPA.  as 
amended  by  section  712(a)(3)  of  the  Act 
(29  U.S.C  ir91h(b))  on  or  before  March 
1. 1990  Representatives  from  these 


Departments  have  established  a  woric 
group  which  has  been  charged  widi  the 
responsibility  for  these  regulations.  The 
work  group  will  address  the 
confidentiality  of  the  data  and 
information  necessary  to  fulfill  the 
requirements  of  this  program  which  will 
be  shared  among  the  three  Departments. 

Regulatory  Impact 

The  rule  affects  only  States  and 
service  delivery  areas  which  receive 
funds  under  the  Job  Training  Partnership 
Act  It  will  not  have  the  financial  or 
other  impact  to  make  it  a  major  rule,  and 
preparation  of  a  regulatory  impact 
analysis  is  unnecessary.  See  E.0. 12291, 
5  U.S.C.  601  note. 

The  Department  of  Labor  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C  605(b). 

Paperwork  Reduction  Act 

Pubhc  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  two  hours  per  individual 
claimed  in  each  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Assistant  Secretary  for  Employment 
and  Training,  Department  of  Labor, 
Room  N4703.  200  Constitution  Avenue, 
NW..  Washingtoa  DC  20210.  Attention: 
Mr.  Robert  N.  Colombo.  Director,  Office 
of  Employment  and  Training  Programs; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  ETA,  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project.  Washington.  DC  20503. 

Catalog  of  Federal  Domestic  Assistaoce 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17-250,  "Job  Training  Partnership  Act 
(JTPA)"  (JTPA  Titles  I  and  II  Programs). 

List  of  Subjects  in  20  CFR  Parts  628  and 
637 

Grant  programs.  Labor.  Manpovfer 
training  programs.  Dislocated  worker 
programs. 

Proposed  Rule 

Accordingly,  it  is  proposed  that 
chapter  V  of  title  20.  Code  of  Federal 
Regulations,  be  amended  as  foHows: 


PART  626— tNTRODUCnON  TO  THE 
REQULATIONS  UNDER  THE  JOB 
TRAIMNQ  PARTNERSHIP  ACT 

1.  The  Authority  citation  for  Part  626 
is  revised  to  read: 

Authoiity:  29  U.S.C.  15?B(a);  sec.  6306(f). 
Pub.  L 100-418, 102  Stat  1107; »  VAXl 
1791i(e). 

2.  In  S  62&3,  the  consoUdated  table  of 
contents  for  the  Job  Training  Partnership 
Act  regulations  is  amended  as  follows: 

(a)  By  removing  the  reference  to  "Part 
629--General  Provisions  Governing 
Programs  Under  Titles  I,  II,  and  III  of  the 
Job  Training  Partnership  Act"  and 
adding  in  lieu  thereof  a  reference  to 
"Part  629 — General  Provisions 
Governing  Programs  Under  Titles  I  U. 
Ill  and  V  of  the  Job  Training  Partnership 
Act";  and 

(b)  By  removing  the  entry  "Parts  637- 
638— [Reserved]"  adding  in  lieu  thereof 
the  following: 

Sec.  626.3    Table  of  Contents  for  the 
regulations  under  the  Job  Training 
Partnership  Act. 


PART  637-PROGRAMS  UNDER  TITLE 
V  OF  THE  JOB  TRAINING 
PARTNERSHIP  ACT 


Subpart 


Provtaiona 


8m. 

637.1  Scope  and  purpoae. 

637.2  Definition*. 

Subpert  B— Program  Ptenning  and 
Oparatkxt 

So/.^O    Allotroenta  to  States. 

637.11  Notice  of  intent  to  participate. 

637.12  Incentive  bonus  program 
applications. 

637.13  Review,  verification  and  a(>proval  of 
applications  for  incentive  bonus 
payments. 

637.14  Startup  grants. 

637.15  Eligibility  criteria  for  indrviduals 
eligible  to  be  counted  in  determining 
incentive  bonuses. 

637 16    Determination  of  incentive  bonus. 
637.17    Determination  of  placement  bonus 

base. 
63718    Use  of  incentive  bonuses. 

Subpart  C— Additional  TMa  V 
Administrative  Standard  Preceduree 

637.20  Management  systems,  reporting,  and 
recordkeeping. 

637.21  Federal  mcmitoring  and  oversight 

637.22  Audits. 

Subpart  D— Data  Collection  [Reeervedl 

•        •        *        *        • 

3.  Section  626.4  is  amended  by 
removing  from  the  introductory  language 
the  term  "Titles  I.  U.  and  HI  of  the  Act" 

and  adding  in  lieu  thereof  the  term 
•TiUes  I.  II.  in.  and  V  of  the  Act." 
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4.  The  authority  citation  for  part  627  is 
revised  to  read. 

Authority:  29  U.S.C.  157g(a):  sec.  6305(0- 
Pub.  L  100-418, 102  Stat.  1107;  29  U.S.C. 
1791i(e), 

9627.4    [AmwKtod] 

5.  Section  627.4(b)  is  amended  by 
removing  the  number  "501"  and  adding 
in  lieu  thereof  the  number  "801." 

6.  The  authority  citation  to  part  629  is 
revised  to  read: 

Authority:  29  U.S.C  lS7g(a):  sec.  6305(0. 
Pub.  L  100-418. 102  Stat  1107:  29  U.S.C. 
1791i(e). 

7.  The  heading  for  part  629  is  revised 
to  read  as  follows: 

PART  629-CENERAL  PROVISIONS 
GOVERNING  PROGRAMS  UNDER 
TITLES  I.  II,  III.  AND  V  OF  THE  JOB 
TRAINING  PARTNERSHIP  ACT 


6.  Section  629.1  is  amended  as  follows: 

9629.1    [Anwnded] 

(a)  By  removing  from  paragraphs  (a), 
(b),  and  (e)  the  phrase  "Titles  I,  II,  and 
III"  and  adding  in  lieu  thereof  the  phrase 
'Titles  L  II.  m  and  V";  and 

(b)  By  adding  a  new  paragraph  (f),  to 
read  as  follows: 

9  629.1    General  proflram  raqulrmwnt*. 


(f)  Each  reference  in  this  part  to  Title 
U  of  the  Act  or  any  part  of  Title  II  shall 
apply  as  well  to  Title  V  of  the  Act  and  to 
programs  under  part  637  of  this  chapter. 

9.  A  new  part  637  is  added,  to  read  as 
follows: 

PART  637— PROGRAMS  UNDER  TITLE 
V  OF  THE  JOB  TRAINING 
PARTNERSHIP  ACT 

Subpart  A— <2«n«ral  Provisions 


637.1 
637,2 


Scope  and  purpose. 
Deflnitions. 


Subpart  B— Program  PtanninQ  and 
Operation 

637.10  AllotmenU  to  State*. 

637.11  Notice  of  intent  to  participate. 

637.12  Incentive  bonus  program 
applications. 

637.13  Review,  verification  and  approval  of 
applications  for  incentive  Immius 
payments. 

637.14  Startup  grants. 

637.15  Eligibility  criteria  for  indivi'luals 
eligible  to  be  counted  in  determining 
incentive  tranusea. 

637.16  Determination  of  incentive  bonuses. 

637.17  Determination  of  placement  bonus 
base. 

6^.18    Use  of  incentive  bonuses. 


Sutipart  C— Addttionai  Titia  V 
Administratlva  Standards  and  Procaduras 

637.20  Management  systems,  reporting  and 
recordkeeping. 

637.21  Federal  monitoring  and  oversight. 

637.22  Audits. 

Sut)part  D— Data  CoNaction  [Rasarvad] 

Authority:  29  U.S.C.  1579(a):  29  U.S.C. 
1791i(e). 

Subpart  A— General  Provisions 

9  637.1    Scope  and  purpose. 

(a)  This  part  implements  title  V  of  the 
Act  which  creates  a  program  to  provide 
incentive  bonuses  to  States  in  which 
certain  employable  dependent 
individuals  are  successfully  placed  in 
jobs. 

(b)  This  part  applies  to  programs 
operated  with  funds  under  Title  V  of  the 
Job  Training  Partnership  Act 

9637.2    Definitions. 

In  addition  to  the  definitions 
contained  in  sections  4,  301,  303(e),  and 
502  of  the  Act  and  in  S  626.4  of  this 
chapter,  the  following  definitions  apply 
to  the  administration  of  Title  V  of  the 
Act  and  this  part: 

"Continuous  employment"  means 
gainful  employment  under  which  any 
wages  or  salaries  are  reportable  for 
unemployment  insurance  purposes, 
when  such  wages  or  salaries  are  earned 
during  a  total  of  4  out  of  5  consecutive 
calendar  quarters  firom  employment 
tvith  one  or  more  employers  (section 
502(4)). 

"Department  (DOL)"  means  the 
United  States  Department  of  Labor. 

"Disability  assistance"  means 
benefits  offered  pursuant  to  Title  XVI  of 
the  Social  Security  Act.  relating  to  the 
supplemental  security  income  program 
(section  502(2)). 

"Federal  contribution  "  means  the 
amount  of  the  Federal  component  of 
cash  payments  to  individuals  within  the 
participating  State  under  welfare  and/or 
disability  assistance  programs,  including 
Part  A  of  Tide  IV  of  the  Social  Security 
Act  (section  502(6)). 

"Head  of  household"  means  an 
individual  physically  residing  in  the 
same  household  with  a  dependent  child 
or  children  related  by  birth,  marriage  or 
adoption.  "JTPA"  and  "Act"  mean  the 
Job  Training  Partnership  Act  (29  U.S.C. 
1501  fitseq.),  as  amended. 

"Layoff"  means  a  reduction  in  force 
that  is  not  the  result  of  a  permanent 
plant  closure,  but  which  results  in  an 
employment  loss  for  an  indefinite  period 
(i.e.,  no  date  for  the  employees'  return  to 
work  has  been  established). 

"Long-term  recipient"  meana  an 
individual  who  has  received  welfare 
and/or  disability  assistance  benefits  for 


24  months  during  the  28-month  period 
immediately  preceding  application  for 
programs  imder  this  part  (section 
502(3)). 

"Marketable  or  significant  work 
experience"  means  experience  in  a  paid, 
unpaid,  or  supported  work  setting 
performing  functions  that  resulted  in  the 
acquisition  of  skills,  abilities,  and 
knowledge  sufficient  to  enhance  an 
individual's  employability  to  the  extent 
that  the  individual  can  apply  and  be 
considered  for  unsubsidized 
employment  positions  on  a  competitive 
basis  with  other  applicants.  Such 
employment  positions  shall  be 
considered  to  be  those  for  which  the 
participant  would  not  have  qualified 
prior  to  participation  in  programs  under 
this  part 

"Natural  disaster"  means  a  hurricane, 
tornado,  storm,  flood,  highwater,  wind- 
driven  water,  tidal  wave,  tsunami, 
earthquake,  volcanic  erruption, 
landslide,  mudslide,  drought  fire, 
explosion,  or  other  natural  catastrophe 
which  results  in  the  loss  of  employment 

"Permanent  closure  of  a  plant  or 
facility"  meana  a  plant  or  facility  that 
has  terminated  all  employment  at  the 
plant  or  facility  site  and  does  not  intend 
to  reopen  the  plant  or  resume  business 
on  that  site  and  where  the  plant  or 
facility  is  not  expected  to  be  sold  and 
reopened  by  another  owner.  ^ 

"Program  year"  meana  the  annual 
period  from  July  1  through  Jime  30. 

"Successful  participation  in 
education" meana  the  condition  when 
an  eligible  individual  has: 

(i)  ReenroUed  in  secondary  school  or 
its  equivalent  and  matriculated  to  the 
next  grade  level  or  its  equivalent  within 
1  year  of  enrollment 

(ii)  Enrolled  in  an  accredited 
vocational  or  technical  school  not  less 
than  full  time  and  has  made  satisfactory 
progress  in  a  course  of  study  which  can 
reasonably  be  expected  to  lead  to 
employment  or 

(iii)  Obtained  the  equivalent  of  a 
secondary  school  diploma  within  12 
months  following  the  individual's 
determination  of  eligibility  for  the 
incentive  bonus  program  (section 
504(c)). 

"Successful  participation  in  other 
activities" meana  the  condition  when  an 
eligible  individual  has  completed  those 
activities  that  provide  an  individual 
with  the  skills  necessary  to  apply  for 
and  be  considered  for  unsubsidized 
employment  opportunities  on  a 
competitive  basis  with  other  applicants. 
Such  employment  opportimities  shall  be 
considered  to  be  those  for  which  the 
participant  would  not  have  qualified 
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prior  to  participation  in  programs  nnder 
this  part. 

"Successful participation  in  training" 
means  the  txmdition  when  an  eligiMe 
individual  has  successfully  completed  a 
training  program  offered  under  flPA. 
including  a  regionally  accredited 
vocational  skill  claaasoom  training 
program,  an  oo-the-fd>  training  program 
or  a  work  experience  program,  whidi 
can  reasonably  be  expected  to  lead  to 
unsubsidized  enqdoyment 

"Supported  employment "  means 
competitive  work  in  integrated  «vo(k 
settings: 

(i)  For  indiridoals  with  severe 
handicaps  for  whom  competitive 
employment  has  not  traditicmally 
occurred,  or 

(ii)  For  individuals  for  whom 
competitive  employment  has  been 
interrupted  or  intermittent  as  a  result  of 
a  severe  disability,  and  who,  because  of 
their  handicap,  need  ongoing  suiqrart 
services  to  perform  such  work.  Such 
term  includes  transitional  employment 
for  individuals  with  chronic  mental 
illness  (secuon  502(5)). 

"Welfare  ossjstance"  meana: 

(i)  Cash  payments  made  pursuant  to 
Part  A  of  Title  IV  of  the  Social  Security 
Act  relating  to  aid  to  families  with 
dependent  diildren  i  AFDC). 

(ii)  General  weiiare  ub&istance  to 
Indians,  as  provided  pursuant  to  the  Act 
of  November  2. 1921  (25  U.S.C  13), 
commonly  referred  to  as  the  Snyder  Act; 
or 

(iii)  Cash  assistance  and  medical 
assistance  for  refiigees  made  available 
pursuant  to  section  412(e)  of  the 
Immi^tiaa  and  Nadonality  Act  (8 
U.S.C  1522(e))  (section  502(1)). 

Subpart  8— *»n>graf«  PtemMng  and 
Operation 

S637.W    Motments  to  States. 

(a)  Fund**  appropnated  to  carry  oat 
programs  cnder  this  part  may  be  used 
by  tfte  Secretary  for  such  programs  only 
if  the  total  funds  appropriated  under 
Tide  Il-A  of  ITPA  for  the  same  program 
year  exceed  the  total  of  the  funds 
appropriated  for  the  Title  U-A  program 
for  the  previous  program  year  adiusted 
by  the  change  in  the  Consumer  Pnoe 
Index  for  All  Urban  Consumers  since 
the  previous  year  approprration  I  section 
3(e)(2)). 

(b)  For  each  program  year  for  which 
funds  are  appropriated  to  carry  oat 
programs  under  this  part,  the  Secretary 
shall  pay  to  each  participating  State  the 
amount  the  State  is  eligible  to  nfcewe  in 
accordance  with  this  part.  So  payments 
shall  be.  made  for  any  years  lor  which 
funds  are  not  appropriated  and/or  not 
available  |section  S07(a)). 


(c)  If  the  appropriation  is  not 
sufficient  to  pay  to  each  State  the 
amomit  it  is  eligible  to  receive  in 
accordance  with  this  part  the  State 
shall  receive  a  percentage  of  the  total 
available  funds  equal  to  the  percentage 
of  its  bonus  compared  to  the  national 
total  of  bonuses  (sectimi  S07(b)). 

(d)  If  an  additional  amount  is  made 
available  after  the  application  of 
paragraph  (c)  of  this  section,  such 
additional  amount  shall  be  allocated 
among  the  States  by  increasing  payment 
in  the  same  manner  as  was  used  to 
reduce  pajrment,  except  that  no  State 
shall  be  paid  an  amotmt  whidi  exceeds 
the  amoimt  to  which  it  is  eligible 
(section  507(c)). 

(e)  Following  the  submission  and 
approval  of  an  appbcation  for  an 
incentive  bonus  payment  but  prior  to 
receipt  of  sudi  payment  Governors  may 
reserve  from  State  funds  an  amount 
equal  to  the  amount  of  the  approved 
bonus  incentive  request  and  may  use 
such  amount  for  actlvitiet  aotfK^ized 
under  diis  program.  Subsequent  bonus 
payments  received  may  be  used  for 
reimbursement  of  sudi  expenditures 
(section  508(a)). 

1 637.11    Motjoi  of  mum  to  p»n)ct|Mia. 

(a)  Any  State  spekmjj  re  pariidpate  in 
the  incentive  bonus  program  shall  notify 
the  Secretary  of  its  intent  to  do  so  no 
later  than  30  dew  before  the  beginnim 
of  its  first  program  year  of  partidpatkm 
(i.e.,  June  1)  (section  506^8)). 

(b)  Pursuant  to  instructions  issued  by 
the  Secretary,  the  notification 
referenced  in  paragraph  (a)  ef  dds 
section  shall  be  m  the  form  of  a  letter 
from  the  GovemOT  to  the  Secretary 
advising  the  Secretary  of  die  State's 
intention  to  apply  for,  receive  and 
expend  bonuses  under  Ais  program  in  • 
manner  ctmsistent  wM)  Als  part 
(section  S0B(b)t2)). 

(c)  The  notice  of  faitent  to  partkipate 
shall  also  advise  the  Secretary  of  a 
decision  by  any  service  delivery  area 
not  to  participate  in  the  program 
(section  506(d)}. 

(d)  Incentive  bomiaes  may  be  daimed 
by  a  State  for  individuak  wbo 
participate  in  education,  training,  or 
other  activities  under  JTPA  and  are 
placed  ha  es^iloymcnt  aflar  the  Stale's 
submisskm  of  ■  notice  of  intent  to 
participate. 

(e)  A  Governor  may  witlKiraw  the 
State'i  nartiapation  m  the  incentive 
bonus  program  m  any  pnjgran)  year  by 
satantttinfi  a  wntteo  notice  of 
witbdrawaL  A  State  the;  decides  to 
withdraw  most  ajMurv  that  it  is  in 
compliance  with  the  ntpxii^m^nU  of 

1 037.14(d)  of  dda  part 
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(a)  Any  State  participating  In  tide  V 
activities  shall  have  a  written  procedure 
for  establishing  die  eligibility  of 
individuals  for  whom  an  incentive 
bonus  may  be  claimed  and  for  tracking 
the  activities  of  such  individuals  to 
assure  that  they  comply  with  all 
statutory  requirements  necessary  to 
qualify  for  an  incentive  bonus.  A  copy  of 
this  written  procedure  shall  be  provided 
to  the  Secretary  no  later  than  Kiarcb  31 
of  the  State's  first  program  year  of 
participation.  Modifications  to  tbe 
procedure  shall  be  provided 
immediatdy. 

(b)  Any  State  sacking  to  receive  au 
incentive  banns  under  this  title  shall 
submit  an  Incentive  Bonus  Program 
applicatioo  pursuant  to  instructions 
issued  by  thie  Secretary  (section 
606(b)(1)). 

(c)  Soch  appUcation  for  any  program 
year  sImII  be  submitted  by  the  State  to 
the  Secretary  no  later  than  Aogost  91 
following  the  end  of  die  program  year 
for  wMdi  the  bomts  is  being  claimed.  A 
copy  of  such  application  shall  also  be 
submitted  at  die  same  time  to  the 
appropriate  DOL  Emplojrment  and 
Ttainhig  Administration  Regional 
Offke. 

(d)  A  State  shall  submit  with  each 
Incentive  Bonus  Program  application  a 
certification  that  documentation  is 
available  to  support  that  each  individual 
for  whom  a  bonxis  is  being  claimed  did. 
in  fact  meet  tbe  requironents  of  i  637.15 
of  this  part 

(e)  AH  documentation  referenced  in 
paragraph  (c)  of  this  aecban  shall  be 
available  to  tbe  Secretary,  as 
determinid  necessary  by  tbe  Secretary, 
for  verification  and  audit  purposes. 


1637.13 
of 


(a)  The  Secretary  shall  review  all 
applications  for  overall  compliance  with 
JTPA.  die  requirements  of  this  part  and 
the  instructions  issued  by  the  Seoretaiy. 

(b)  The  Seenftary  ahall  verify  tibe 
accuracy  of  die  laiaiBaition  contained  in 
each  andfeatkm  Ming  a  aampbog 
melhodohigy  developed  by  the 
DepartmoBl  of  Labor  and  appiDved  by 
die  Coraplrallar  GflMsri  of  tlie  United 
States  (sectiOB  50e(c)). 

(c)  The  Secretary  diall  accept  lor 
payment  perpoess  fte  Stale's  eligibility 
finding  for  an  IndHrhtaal  udess  &e 
Secretary  aatabilahea  (hat  such 
individual  is  not  eligible,  if  the  Secretary 
estaMi^es  that  sadi  iMfivMnal  is  not 
eligible,  fte  amoent  of  the  bicentive 
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bonus  payment  shall  be  reduced 
accordingly  (section  506(c)). 

(d)  The  Secretary  shall  inform  a  State 
within  60  days  after  receipt  of  the 
application  as  to  whether  or  not  its 
application  has  been  approved  (section 
506(c)). 

(e)  Where  less  than  10  percent  of  any 
sample,  selected  in  accordance  with  the 
procedure  established  under  paragraph 
(b)  of  this  section,  contains  questioned 
information,  such  application  shall  be 
approved,  but  the  amount  of  the  bonus 
payment  shall  be  reduced 
proportionately  by  the  percentage  of  the 
sample  questioned. 

(f)  When  more  than  10  percent  of  any 
sample  contains  questioned  information, 
such  application  shall  be  denied. 
Subject  to  paragraph  (g)  of  this  section, 
the  State  shall  then  be  required  to 
review  all  the  information  contained  in 
the  application  and  resubmit  it 

(g)  Whenever  the  Department 
questions,  pursuant  to  paragraph  (e)  or 
(f)  of  this  section,  a  State's  application 
for  an  incentive  bonus  payment,  an 
initial  notice  of  reduction  or  denial  of 
payment  shall  be  issued.  The  Governor 
will  then  be  provided  su^icient  time  to 
respond  to  the  reasons  for  such  denial 
before  a  Bnal  decision  is  made.  The 
Department  will  work  with  the  State  to 
resolve  any  question  raised  during  the 
verification  review. 

(h)  If  additional  information  provided 
does  not  resolve  questions  raised  during 
the  verification  review,  a  final  denial  of 
payment  shall  be  issued.  The  Governor 
may  then  appeal  the  decision  in 
accordance  with  the  procedures  at 
S  S  629.54(d]  and  629.57  of  this  chapter. 

$637.14    Startup  grants. 

(a)  General.  (1)  Each  State  agreeing  to 
participate  shaJ  be  eligible  to  apply  for 
startup  funds  which  may  be  available 
for  expenditiue  during  the  first  2  years 
of  the  State's  participation  in  the 
program  (section  510(c)(3)(A)). 

(2)  Expenditure  of  any  p<)rtion  of  the 
State  startup  grant  funds  shall  be 
considered  an  agreement  by  the  State  to 
participate  in  this  program  for  not  less 
than  two  consecutive  program  years, 
beginning  with  the  first  program  year  in 
which  these  incentive  grant  funds  may 
be  expended.  Expenditure  of  the  startup 
funds  may  commence  at  the  start  of  the 
program  year  following  the  program 
year  in  which  the  determination  to 
provide  startup  grant  funds  is  made 
(section  510(c)(3)(A)). 

(b)  Application.  (1  Any  State  wishing 
to  apply  for  startup  funds  shall  submit  to 
the  Secretary  a  State  startup  grant 
application  no  later  than  120  days 
before  the  beginning  of  the  first  program 
year  of  the  State's  participation  in  the 


incentive  bonus  program  (section 
510(a)). 

(2)  Such  application  shall  include  at  a 
minimum  the  following  information: 

(i)  A  line  item  budget  listing  the 
specific  activities  for  which  funds  are 
being  requested,  and  the  requested 
amount  for  each  activity. 

(ii)  A  justification  of  need  for  each 
activity  including  a  description  of  how 
the  activity  would  facilitate 
participation:  and 

(iii)  The  total  amount  of  funds 
requested:  and 

(c)  Determination  of  Awards.  The 
Secretary  shall  determine  the  amount  to 
be  awarded  to  the  State  based  on  the 
need  demonstrated  in  the  application. 
The  Secretary  shall  notify  the  State  of 
this  determination  within  60  days  of 
submission  (section  510(c)  (1)  and  (2)). 

(d)  Where  a  State  decides  not  to 
submit  the  notice  of  intent  to  participate 
aa  required  under  this  part,  the  State 
shall  not  incur  any  costs  against  any 
funds  awarded  in  accordance  with  this 
section.  In  such  a  situation,  all  funds 
awarded  by  the  Secretary  pursuant  to 
this  section  shall  be  recaptiu^d  by  the 
Secretary. 

(e)  Any  amount  of  any  award  of 
startup  costs  made  to  a  State,  against 
which  costs  have  not  been  incurred  by 
the  end  of  the  second  program  year 
following  the  program  year  in  which  the 
determination  was  made,  shall  be 
reallocated  and  reobligated  to  one  or 
more  other  participating  States.  In 
accordance  with  section  161(b)  of  the 
Act  costs  may  be  inciirred  against  such 
reallotted  funds  only  during  the  third 
program  year  following  the  program 
year  in  which  the  funds  were  originally 
awarded  (section  510(c)(3)(B)). 

(f)(1)  Startup  grant  funds  shall  be  used 
for  activities  described  in  section  508(b) 
of  the  Act  and  for  higher  costs  incurred 
in  overcoming  the  substantial  barriers  to 
employment  experienced  by  eligible 
individuals  under  this  part  (section 
510(c)(3)(C)) 

(2)  Startup  grant  funds  may  be 
allocated  by  the  State  to  State  agencies 
or  service  delivery  areas  within  the 
State  for  activities  consistent  with 
paragraph  (f)(1)  of  this  section  (section 
510(d)). 

9637.15    EMgi)MHy  crtfrta  for jndMduala 
•Ngibta  to  bo  courrtod  In  datormlnlng 
Inconttv*  bonus**. 

(a)(1)  In  determining  the  State 
entitlement  to  an  incentive  bonus 
payment,  a  State  may  count  individuals 
who  meet  the  requirements  of  paragraph 
(b)  of  this  section,  provided  that 

(i)  Such  individuals  are  in  excess  of 
the  total  number  of  such  eligible 
individuals  placed  in  employment  in  the 


State  during  the  base  period  as 
established  in  this  part  (section  505(a]): 
and 

(ii)  Such  individuals  no  longer  receive 
cash  benefits  provided  under  welfare 
assistance  or  disabihty  assistance, 
unless  receipt  of  such  cash  benefit: 

(A)  Is  limited  to  1  calendar  quarter,  or 
an  equivalent  period,  during  5  calendar 
quarters  used  to  determine  continuous 
employment;  and 

(B)  Was  caused  by  a  termination  of 
employment  due  to  a  layoff  or 
permanent  closure  of  a  plant  or  facility 
or  a  relocation  of  Federal  facilities  or  a 
natural  disaster  (section  504(a)(4)). 

(2)  Individuals  counted  pursuant  to 
paragraph  (a)(1)  of  this  section  must 
also: 

(i)  Have  successfully  participated  in 
education,  training,  or  other  activities, 
irrespective  of  funding  source  (section 
504(a)(1)): 

(ii)  Have  been  placed  in  unsubsidized 
continuous  employment,  or  supported 
employment  following  such 
participation  (section  504(a)(2));  and 

(iii)  Receive  from  such  employment  a 
qualified  wage  or  income  which  is 
greater  than  or  equal  to  such 
individual's  placement  bonus  base 
(section  504(a)(3)). 

(b)  An  individual  shall  be  eligible  to 
be  counted  as  part  of  the  State's 
entitlement  to  an  incentive  bonus 
payment  under  this  part  if  the  individual 
meets  the  requirements  of  paragraph  (a) 
of  this  section  and  is: 

(1)  A  long-term  recipient  of  welfare 
assistance,  who  is  the  head  of  a 
household;  and  had  no  marketable  or 
significant  work  experience  during  the 
year  preceding  determination  of 
eligibility  for  this  program  under  the 
Act: 

(2)  A  young  recipient  who  is  the  head 
of  household:  was  receiving  welfare 
assistance  at  the  time  determination  of 
eligibility  was  made  for  this  pregram 
under  this  Act:  has  not  attained  22  years 
of  age:  and  has  not  completed  secondary 
school  or  its  equivalent  and  had  no 
marketable  or  significant  work 
experience  during  the  year  preceding 
determination  of  eligibility  for  programs 
offered  under  this  part. 

(3)  A  blind  or  disabled  recipient  who 
is  a  long-term  recipient  of  disability 
assistance,  and  had  no  marketable  or 
significant  work  experience  during  the 
year  preceding  determination  of 
eligibility  for  programs  offered  under 
this  part  or 

(4)  A  young  blind  or  disabled  recipient 
who  has  not  attained  22  years  of  age, 
was  receiving  disabihty  assistance  at 
the  time  determmation  of  eligibility  was 
made  for  programs  under  this  Act;  and 
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had  no  marketable  or  significant  work 
experience  during  the  year  preceding 
such  determination  of  eligibility  (section 
503). 

9637.16    Oetermination  of  incentiv* 
bonuses. 

(a)  The  amount  of  the  incentive  bonus 
to  which  a  State  shall  be  entiUed  shall 
be  determined  in  accordance  with  the 
requirements  in  this  section. 

(b)  The  3-year  period  for  claiming 
bonuses  for  any  particular  individual 
shall  begin  on  the  date  that  such 
individual  first  successfully  completes 
the  eligibility  requirements  that  the 
State  utilized  as  the  basis  for  claiming 
initial  bonus. 

(c)  The  total  incentive  bonus  to  which 
a  State  shall  be  entitled  shall  be  the  sum 
of  the  incentive  bonuses  for  each 
eligible  individual.  For  purposes  of 
claiming  an  incentive  bonus,  an 
individual  shall  be  determined  eligible 
to  be  included  if  the  participant 
successfully  completes  each 
performance  requirement  prior  to  the 
end  of  the  program  year  for  which  the 
total  incentive  bonus  is  being  claimed 
by  the  State.  Performance  requirements 
are: 

(1)  For  the  first  year — (i)  For  the  long- 
term  recipient.  Such  individual  must 
have  successfully  participated  in 
education,  training  or  other  activities 
provided  under  JTPA;  successfully 
completed  one  year  of  unsubsidized 
continuous  employment:  received  a 
wage  or  income  which  is  greater  than  or 
equal  to  such  individual's  placement 
bonus  base:  and  no  longer  receives 
welfare  assistance  (section  S04(a)). 
(ii)  For  the  young  recipient.  Such 
individual  must  have  successfully 
participated  in  education,  training  or 
other  activities  provided  under  JTPA: 
successfully  completed  one  year  of 
unsubsidized  continuous  employment; 
received  a  wage  or  income  which  is 
greater  than  or  equal  to  such 
individual's  placement  bonus  base;  and 
no  longer  receives  welfare  assistance 
(section  504(a)  and  (c)). 

(iii)  For  the  blind  or  disabled 
recipient  Such  individual  must  have 
successfully  participated  in  education, 
training  or  other  activities  provided 
under  JTPA,. successfully  completed  one 
year  of  unsubsidized  continuous 
employment  or  one  year  of  supported 
employment  following  participation  in 
JTPA  activities,  received  a  wage  or 
income  which  is  greater  than  or  equal  to 
such  individual's  placement  bonus  base; 
and  no  longer  receives  disability 
assistance  (section  504(a)). 

(iv)  For  the  young  bhnd  or  disabled 
recipient.  Such  individual  must  have 
successfully  participated  in  education. 


training  or  other  activities  provided 
under  JTPA;  successfully  completed  one 
year  of  unsubsidized  continuous 
employment  or  one  year  of  supported 
employment  following  participation  in 
JTPA  activities;  received  a  wage  or 
income  which  is  greater  than  or  equal  to 
such  individual's  placement  bonus  base; 
and  no  longer  receives  disability 
assistance  (section  504(a)  and  (c)). 

(2)  For  the  second  year  All 
individuals  for  whom  a  placement  bonus 
was  approved  or  a  first  year  must  meet 
the  same  first  year  bonus  payments 
requirements  in  the  second  year  as  they 
met  for  the  first  year  bonus  payment 
except  that  participation  in  training, 
education  or  other  activities  will  not  be 
required.  This  includes  a  second  year  of 
continuous  employment  or  supported 
work.  For  purposes  of  determining 
continuous  employment  the  second  year 
shall  begin  with  the  quarter  following 
the  last  quarter  used  in  determining  the 
first  year's  continuous  employment 
period. 

(3)  For  the  third  year:  All  individuals 
for  whom  a  placement  bonus  was 
approved  for  a  second  year  must  meet 
the  same  second  year  bonus  payment 
requirements  in  the  third  year  as  they 
met  for  the  second  year  bonus  payment. 
This  includes  a  third  year  of  continuous 
employment  or  supported  work.  For  the 
purposes  of  determining  continuous 
employment  the  third  year  shall  begin 
with  the  quarter  following  the  last 
quarter  used  in  determining  the  second 
year's  continuous  employment  period. 

(d)  Placement  bonuses  may  only  be 
claimed  for  successful  placements  in 
excess  of  the  number  of  such 
placements  of  individuals  meeting  the 
eligibility  requirements  in  this  part  made 
in  the  State  during  Program  Year  (PY) 
1987  or  such  other  base  period  as 
provided  by  agreement  between  the 
Governor  and  the  Secretary  To 
establish  the  base  period  a  State  shall 
submit,  pursuant  to  instructions  issued 
by  the  Secretary,  base  period 
documentation  to  the  Siecretary  no  later 
than  March  31  of  the  first  program  year 
of  a  State's  participation  in  the  Incentive 
Bonus  Program.  Such  documentation 
must  include  the  total  number  of 
placements  of  eligible  individuals  made 
m  the  State  during  PY  1987  or  such  other 
year  as  may  be  agreed  to  by  the 
Governor  and  the  Secretary.  If  the  State 
wishes  to  request  a  base  period  other 
than  PY  1987.  it  must  explain  the 
reasons  for  requesting  such  base  period 
and  include  documentation  of  the  total 
number  of  eligible  individuals  made  in 
the  State  during  that  proposed  base 
period,  as  well  as  during  PY  1987  If  no 
agreement  can  be  reached,  PY  1987  shall 
be  the  base  period.  The  Secretary  shall 


consider  the  request  for  the 
establishment  of  such  base  period  and 
respond  to  the  request  in  a  timely 
fashion.  Pursuant  to  section  505(a)  of  the 
Act  the  Secretary  reserves  the  right  to 
suggest  a  different  base  period.  The  final 
decision  on  a  base  period  shall  be 
reached  pursuant  to  agreement  between 
the  Secretary  and  the  Governor  (section 
505(a)). 

(e)  In  computing  the  number  of 
successful  placements  in  the  base 
period,  the  State  shall  document  all  such 
placements  of  individuals  eligible  under 
this  part  who  participated  in  the  same 
types  of  programs  or  activities  which  the 
State  will  use  in  subsequent  program 
years  to  determine  eligibility  for 
incentive  bonuses. The  State  shall 
maintain  written  ptx)cedures  describing 
the  metiiods  used  to  determine  eligibility 
and  placements  during  the  base  year. 

(f)  The  dollar  amount  of  the  placement 
bonus  for  each  eligible  individual  for 
each  year  shall  be  75  percent  of  the 
placement  bonus  base  (section  505(a)). 

9  637.17    D*t*rTninatk>n  of  ptoc*m*nt 
bonus  bass. 

(a)  The  placement  bonus  base  for  the 
long-term  recipient  is  equal  to  one-half 
of  the  sum  of  die  Federal  conti-ibution  to 
amounts  received  by  the  long-term 
recipient  and  family  for  the  two  years 
prior  to  determination  of  eligibiUty 
under  this  part  under 

(1)  Part  A  of  Tide  IV  of  the  Social 
Security  Act  (42  U.S.C.  601  et  seq.):  or 

(2)  General  welfare  assistance  under 
the  Snyder  Act  (25  U.S.C.  13):  or 

(3)  Section  412(e)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1522(e)), 
relating  to  cash  assistance  and/or 
medical  assistance  to  refugees  (section 
5050(b)(1)). 

(b)  The  placement  bonus  base  for  the 
young  recipient,  who  has  received 
benefits  under  Part  A  of  Title  IV  of  the 
Social  Security  Act  (42  U.S.C.  601  et 
seq.),  or  general  welfare  assistance 
under  the  Snyder  Act  (25  U.S.C.  13).  or 
section  412(e)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1522(e)  relating 
to  cash  assistance  and/or  medical 
assistance,  is  equal  to  the  annual 
amount  to  which  the  young  recipient 
would  have  been  entitled  for  the  one 
year  period  prior  to  the  determination  of 
eligibility  under  this  part  (section 
505(b)(2)). 

(c)  The  placement  bonus  base  for  the 
blind  or  disabled  recipient  is  equal  to 
one-half  of  the  sum  of  the  Federal 
contribution  in  amounts  received  by  the 
blind  or  disabled  recipient  under  Title 
XVII  of  the  Social  Security  Act  (42 
U.S.C.  1801  et  seq  )  for  the  two  years 
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prior  to  determination  of  eligibility 
under  this  part  (section  505(c)(1)]. 

(d)  The  placement  bonus  base  for  the 
young  blind  or  disabled  recipient  who 
has  received  beneHts  under  Title  XVI  of 
the  Social  Security  Act  (42  U.S.C.  1801  et 
seq.)  is  equal  to  the  annual  amount  to 
which  the  young  blind  or  disabled 
recipient  would  have  been  entitled  for 
the  one  year  period  prior  to  the 
determination  of  eligibility  under  this 
part  (section  505(c)(2)). 

§637.18    U—  of  lnc«nM V  bonus—. 

(a)  During  any  program  year,  the 
Governor  may  use  an  amount  not  to 
exceed  15  percent  of  the  State's  total 
bonus  payment,  or  an  amount  reserved 
from  State  funds  which  is  equivalent  to 
not  more  than  15  percent  of  the  amount 
of  the  approved  bonus  payments,  for  the 
administrative  costs  incurred  under  this 
program,  including  data  and  information 
collection  and  compilation, 
recordkeeping,  or  the  preparation  of 
applications  for  incentive  bonuses 
(section  508(b){l)(A}). 

(b)  The  remainder,  not  less  than  65 
percent  of  the  incentive  bonuses 
received,  shall  be  distributed  to 
participating  SDAs  by  an  equitable 
method  of  distribution  which  is  based 
on  the  degree  to  which  the  effort  of  the 
SDA  contributed  to  the  State's 
qualification  for  incentive  bonus  funds. 
The  Governor  and  representatives  of 
participating  SDAs  shall  agree  on  the 
method  of  d^tributieo  to  be  used 
(section  506(b)(lHB)). 


(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  SDAs  may  use  a 
maximum  of  10  percent  of  the  incentive 
bonus  received  from  the  State  for  the 
administrative  costs  of  establishing  and 
maintaining  systems  necessary  for 
operation  of  programs  under  this  Title, 
including  incentive  payments  described 
in  section  50e(c)  of  the  Act,  technical 
assistance,  data  and  information 
collection  and  compilation,  management 
information  systems,  post-program 
followup  activities,  and  research  and 
evaluation  activities  (section 
508(b)(2)(A)). 

(d)  If  an  SDA  determines  that 
administrative  costs  will  exceed  10 
percent  the  SDA  may,  in  accordance 
with  criteria  and  guidelines  established 
by  the  Governor,  and  subject  to 
approval  by  the  Governor,  use  an 
additional  5  percent  for  administration 
(section  508(b)(2)(B)). 

(e)  All  remaining  funds  received  by 
the  SDA  shall  be  used  for  activities 
similar  to  activities  described  in  section 
204  of  ]TPA  and  shall  be  subject  to 
regulations  governing  the  operation  of 
programs  under  Title  II-A  of  JTPA 
(section  508(b)(2)(A)). 

Subpart  C--AddltlonalTWi»V 
AcbninlslraMw  StandacdsMid 


S  637.20    MwMQwiMnt  systMn%  raporttnf 
and  I  er  <  M 1  Ml  M|)Ii  iu 

(a)  The  Governor  shall  ensure  that  the 
State's  financial  management  aystem 


and  recordkeeping  system  comply  with 
S  629.35  of  this  chapter. 

(b)  Notwithstanding  the  provisions  of 
S  629.36  of  this  chapter,  the  Governor 
shall  report  to  the  Secretary  pursuant  to 
instructions  issued  by  the  Secretary 
regarding  activities  funded  under  this 
part.  Reports  shall  be  required  semi- 
annually and  annually.  Reports  shall  be 
provided  to  the  Secretary  within  45 
calendar  days  after  the  end  of  the  report 
period  (section  165(a)(2)). 

(c)  The  Governor  shall  assure  that 
appropriate  and  adequate  records  are 
maintained  for  the  required  time  period 
to  support  all  incentive  bonus  payment 
applications.  Such  records  shall  include 
documentation  to  support  individuals' 
eligibility  under  this  part. 

9  637.21    Fodoral  monMoiInQ  and 
ovorsigM. 

The  Secretary  shall  conduct  oversight 
of  the  programs  and  activities  conducted 
in  accordance  with  this  part.  The 
Secretary  shall  issue  separate  guidelines 
regarding  the  process  to  be  followed  in 
conducting  such  oversight. 

$637.22    Audits. 

The  Governor  shall  ensure  that  the 
State  complies  with  the  audit  provisions 
at  §  629.42  of  this  chapter. 

Signed  at  Washington.  DC,  this  30th  day  of 
November,  1969. 

Elizabeth  Doll, 

Secretary  of  Labor. 

[FR  Doc.  88-28406  Piled  12-»-8e;  8:45  am] 

MLUNQCoet  mip-at-m 


Thursday 
December  7,  1989 


Part  III 

Departmi 
Health  a 
Services 


r     of 

d  Human 


Food  and  Drug  Administration 


IMI 


21  CFR  Part  872 

Dental  Devices;  Premarket  Approval  of 

Endosseous  Implant;  Proposed  Rule 


50592 


Federal  Register  /  Vol.  54.  No.  234  /  Thursday.  Decmber  7.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54«  No.  234  /  Thursday,  December  7, 1989  /  Proposed  Rules 


50593 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  872 
[DockAt  No.  e8N-«244] 

Dental  Devices;  Effective  Date  of 
Requirement  for  Premarket  Approval 
of  Endosseous  implant 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Proposed  rule;  opportunity  to 

request  change  in  classification. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarlcet 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDF)  for  the  endosseous 
implant,  a  medical  device.  The  agency  is 
also  summarizing  its  proposed  findings 
regarding  the  degree  of  risk  of  illness  or 
injury  designed  to  be  eliminated  or 
reduced  by  requiring  the  device  to  meet 
the  statute's  approval  requirements,  and 
the  benefits  to  the  public  from  use  of  the 
device.  In  addition,  FDA  is  announcing 
an  opportunity  for  interested  persons  to 
request  the  agency  to  change  the 
classification  of  the  device  based  on 
new  information.  This  action  is  a 
followup  to  FDA's  notice  of  intent  of 
January  6. 1989  (54  FR  550). 
DATES:  Comments  by  February  5, 1990; 
requests  for  a  change  in  classification 
by  December  22. 1969.  FDA  intends  that, 
if  a  final  rule  is  issued  based  on  this 
proposal.  PMA's  will  be  required  to  be 
submitted  by  September  1, 1992. 

ADDRESSES:  Written  comments  or 
requests  for  a  change  in  classification  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

David  A.  Segerson,  Center  for  Devices 

and  Radiological  Health  (HFZ-470), 

Food  and  Drug  Administration.  1390 

Piccard  Dr..  Rockville.  MD  20850.  301- 

427-1180. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c)  provides  for  the  classification  of 
medical  devices  into  one  of  three 
regulatory  classes:  Class  1  (general 
controls),  class  II  (performance 
standards),  or  class  III  (premarket 
approval).  As  a  general  rule,  devices 
that  were  on  the  market  before  May  28, 
1976,  the  date  of  enactment  of  the 


Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L  94-295),  and 
devices  marketed  on  or  after  that  date 
that  are  substantially  equivalent  to  such 
devices  have  been,  or  are  being, 
classified  by  FDA.  For  the  sake  aS 
convenience,  this  preamble  refers  to 
both  the  devices  that  were  on  the 
market  before  May  28, 1976,  and  the 
substantially  equivalent  devices  that 
were  marketed  on  or  after  that  date  as 
"preamendments  devices."  Sections 
501(f),  513.  and  515(b)  of  the  act  (21 
U.S.C.  351(f).  360c,  and  360e(b)),  taken 
together,  establish  as  a  general 
requirement  that  a  preamendments 
device  that  FDA  has  classified  into  class 
III  is  subject,  in  accordance  with  section 
515  of  the  act,  to  premarket  approval. 
(As  an  alternative  procedure  for 
premarket  approval,  section  515(f)  of  the 
act  provides  for  development  of  a  PDP, 
the  last  stage  of  which  is  for  FDA  to 
declare  that  the  PDP  has  been 
completed.)  A  preamendments  class  III 
device  may  be  commercially  distributed 
without  a  filed  PMA  or  notice  of 
completion  of  a  PDP  until  90  days  after 
FDA's  promulgation  of  a  final  rule 
requiring  premarket  approval  for  the 
device,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  Also,  such  a  device  is  exempt  from 
the  investigational  device  exemption 
(IDE)  regulations  (21  CFR  part  812)  until 
the  date  stipulated  by  FDA  in  the  final 
rule  requiring  premarket  approval  for 
that  device.  A  device  that  was  not  in 
commercial  distribution  before  May  28, 
1976,  or  that  has  not  been  found  by  FDA 
to  be  substantially  equivalent  to  such  a 
device,  is  required  to  have  an  approved 
PMA  or  a  declared  completed  TOP  in 
effect  brfore  it  may  be  marketed  (see  21 
CFR  872.3). 

Section  515(b)(2)(A)  of  the  act 
provides  that  a  proceeding  for  the 
promulgation  of  a  final  rule  to  require 
premarket  approval  shall  be  initiated  by 
publication  of  a  notice  of  proposed 
rulemaking  containing:  (1)  The  proposed 
rule,  (2)  proposed  findings  with  respect 
to  the  degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  have  an 
approved  PMA  or  a  declared  completed 
PDP  and  the  benefit  to  the  public  from 
use  of  the  device,  (3)  an  opportunity  for 
the  submission  of  comments  on  the 
proposed  rule  and  the  proposed  findings, 
and  (4)  an  opportunity  to  request  a 
change  in  the  classification  of  the  device 
based  on  new  information  relevant  to 
the  classification  of  the  device. 
Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  within  15  days  of  the  publication 
of  the  notice,  FDA  shall,  within  80  days 


of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  either 
denying  the  request  or  announcing  its 
intent  to  initiate  a  proceeding  to 
reclassify  the  device  under  section 
513(e)  of  the  act.  If  FDA  does  not  initiate 
such  a  proceeding,  section  515(b)(3)  of 
the  act  provides  that  FDA  shall,  after  the 
close  of  the  comment  period  on  the 
proposed  rule  and  consideration  of  any 
comments  received,  promulgate  a  final 
rule  to  require  premarket  approval,  or 
publish  a  notice  terminating  the 
proceeding.  If  FDA  terminates  the 
proceeding,  FDA  is  required  to  initiate  a 
proceeding  to  reclassify  the  device 
under  section  513(e)  of  the  act,  unless 
the  reason  for  termination  is  that  the 
device  is  a  banned  device  under  section 
516  of  the  act  (21  U.S.C.  360f). 
If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  final, 
section  501(f)  of  the  act  mandates  that  a 
IMA  or  a  notice  of  completion  of  a  PDP 
for  any  such  device  be  filed  within  90 
days  of  the  date  of  promulgation  of  the 
final  rule,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  If  a  PMA  or  a  notice  of  completion 
of  a  PDP  for  such  a  device  is  not  filed  by 
the  later  of  the  two  dates,  commercial 
distribution  of  the  device  is  required  to 
cease.  The  device  may,  however,  be 
distributed  for  investigational  use  if  the 
manufacturer,  importer,  or  other  sponsor 
of  the  device  complies  with  the  IDE 
regulations. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  has  not  been  filed,  and  there  is 
not  any  IDE  in  effect,  the  device  is 
deemed  to  be  adulterated  within  the 
meaning  of  section  501(f)(1)(A)  of  the 
act,  and  subject  to  seizure  and 
condemnation  under  section  304  of  the 
act  (21  U.S.C.  334). 

Shipment  of  the  device  in  interstate 
commerce  will  be  subject  to  injunction 
under  section  302  of  the  act  (21  U.S.C. 
332),  and  the  individuals  responsible  for 
such  shipment  will  be  subject  to 
prosecution  under  section  303  of  the  act 
(21  U.S.C.  333). 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  promulgation 
of  a  final  rule  within  which  an 
application  or  notice  is  required  to  be 
filed.  The  House  Report  on  the 
amendments  states  that  "the  thirty 
month  'grace  period'  afforded  after 
classification  of  a  device  into  class  III  is 
sufficient  time  for  manufacturers  and 
importers  to  develop  the  data  and 
conduct  the  investigations  necessary  to 
support  an  application  for  premarket 
approval"  (H.  Rept.  94-853, 94th  Cong.. 
2d  Sess.  42  (1976)). 


n.  Classification  of  Endosseous  Implant 

In  the  Federal  Register  of  August  12, 
1987  (52  FR  30082),  FDA  issued  a  final 
rule  (21  CFR  872.3640)  classifying  the 
endosseous  implant  into  class  III.  The 
preamble  to  the  proposal  to  classify  the 
device  (45  FR  85962;  December  30, 1980) 
included  the  recommendation  of  the 
Dental  Devices  Panel  (the  Panel],  an 
FDA  advisory  committee,  regarding  the 
classification  of  the  device.  The  Panel's 
recommendation  included  a  summary  of 
the  reasons  the  device  should  be  subject 
to  premarket  approval  and  identified 
certain  risks  to  health  presented  by  the 
device.  The  Panel  also  recommended 
under  section  S13(c)(2)(A)  of  the  act  that 
a  high  priority  for  the  application  of 
section  515  of  the  act  be  assigned  to  the 
endosseous  implant.  The  preamble  to 
the  final  rule  classifying  the  device 
advised  that  the  date  by  which  a  PMA 
for  the  device  (or  notice  of  completion  of 
a  PDP)  conld  be  required  was  February 
28, 1990,  or  within  90  days  after 
promulgation  of  a  separate  regulation 
requiring  premarket  approval  of  the 
device,  whichever  occurs  later. 

In  the  Federal  Register  of  January  6, 
1989  (54  FR  550  at  551),  FDA  published  a 
notice  of  intent  to  initiate  proceedings  to 
require  premarket  approval  of  31 
preamendments  class  III  devices 
assigned  a  high  priority  by  FDA  for  the 
application  of  premarket  approval 
requirements.  Among  other  things,  the 
notice  describes  the  factors  FDA  takes 
into  account  in  establishing  priorities  for 
initiating  proceedings  under  section 
515(b)  of  the  act  for  promulgating  final 
rules  requiring  that  preamendments 
class  ni  devices  have  approved  PMA's 
or  declared  completed  POP's.  Using 
those  factors.  FDA  has  determined  that 
the  endosseous  implant  has  a  high 
priority  for  initiating  a  proceeding  to 
require  premarket  approval. 

Accordingly.  FDA  is  commencing  a 
proceeding  under  section  515(b)  of  the 
act  to  require  that  the  endosseous 
implant  have  an  approved  IMA  or  a 
PDP  that  has  been  declared  completed. 

A.  Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  the 
endosseous  implant  by  September  1, 
1992.  This  additional  period  is  intended 
to  allow  manufacturers  to  conduct 
clinical  trials  that  are  anticipated  to 
span  a  3-year  period.  An  applicant 
whose  device  was  in  commercial 
distribution  before  May  28, 1976,  or  has 
been  found  by  FDA  to  be  substantially 
equivalent  to  sui^  a  device,  will  be 
permitted  to  continue  marketing  the 


endosseous  implant  during  FDA's 
review  of  the  PMA  or  notice  of 
completion  of  the  PDP.  FDA  intends  to 
review  any  PMA  for  the  device  within 
180  days,  and  any  notice  of  completion 
of  a  PDP  for  the  device  within  00  days  of 
the  date  of  filing.  FDA  cautions  that 
under  section  515(d)(l)(B)(i]  of  the  act 
FDA  may  not  enter  into  an  agreement  to 
extend  the  review  period  for  a  PMA 
unless  the  agency  finds  that  "*  *  *  the 
continued  availability  of  the  device  is 
necessary  for  the  public  health"  (see 
S  872.3). 

FDA  intends  that  under  {  812.2(d)  (21 
CFR  812.2(d)),  the  preamble  to  any  final 
rule  based  on  this  proposal  will  stipulate 
that  as  of  the  date  on  which  a  PMA  or  a 
notice  of  completion  of  a  PDP  is  required 
to  be  filed,  the  exemptions  in  I  812.2(c) 
(1)  and  (2)  from  the  requirements  of  the 
IDE  regulations  for  preamendments 
class  ni  devices  will  cease  to  apply  to 
any  endosseous  implant  which  is:  (1) 
Not  legally  on  the  market  on  or  before 
that  date,  or  (2)  legally  on  the  market  on 
or  before  that  date  but  for  which  a  PMA 
or  notice  of  completion  of  a  PDP  is  not 
filed  by  that  date,  or  for  which  PMA 
approval  has  been  denied  or  withdrawn. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  for  the  endosseous  implant  is  not 
filed  with  FDA  by  September  1. 1992, 
commercial  distribution  of  the  device 
will  be  required  to  cease.  The  device 
may  be  distributed  for  investigational 
use  only  if  the  requirements  of  the  IDE 
regulations  regarding  significant  risk 
devices  are  met.  The  requirements  for 
significant  risk  devices  include 
submitting  an  IDE  application  to  FDA 
for  its  review  and  approval.  An 
approved  IDE  is  required  to  be  in  effect 
before  an  investigation  of  the  device 
may  be  initiated  or  continued.  FDA. 
therefore,  cautions  that  IDE  apphcations 
should  be  submitted  to  FDA  at  least  30 
days  before  the  end  of  the  90-day  period 
to  avoid  interrupting  investigations. 

B.  Description  of  Device 

The  endosseous  implant  is  a  device 
made  of  material  such  as  titanium, 
intended  to  be  surgically  placed  in  the 
bone  of  the  upper  or  lower  jaw  arches  to 
provide  support  for  prosthetic  devices, 
such  as  artificial  teeth,  and  to  restore 
the  patient's  chewing  function.  The 
abutment  used  as  the  actual  attachment 
site  of  the  prosthesis  is  considered  part 
of  the  endosseous  implant  Endosseous 
implants  indicated  for  prosthetic 
attachment  are  used  to  attach  either 
removable  or  fixed  prostheses  (crown. 
partial  dentures,  or  complete  dentures) 
and  inserted  in  either  the  maxillary  or 
mandibular  alveolar  ridge. 


BEST  COPY  AVAILABLE 


C.  Proposed  Findings  with  Respect  to 
Risk  ondBen^its 

As  required  by  section  515(b]  of  the 
act  FDA  is  publishing  its  proposed 
findings  regarding;  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
endosseous  implant  to  have  an 
approved  PMA  or  a  declared  complete 
PDP.  and  (2)  the  benefits  to  the  public 
from  use  of  the  device. 

D.  Degree  of  Risk 

The  Panel  identified  several  risks 
associated  with  endosseous  implants: 
Local  soft  tissue  degeneration  and  bone 
resorption,  paresthesia,  perforation  of 
maxillary  sinus,  perforation  of  labial 
and  lingual  plates,  and  exfoliation.  In 
addition  to  the  risks  identified  by  the 
Panel  FDA  believes  that  local  and 
systemic  infection  and  implant  fracture 
are  significant  risks  associated  with  the 
use  of  endosseous  implants  for 
prosthetic  attaclmient  After  reviewing 
all  available  literature  on  endosseous 
implants  for  prosthetic  attachment  the 
Panel  based  its  recommendations,  in 
part  on  its  conclusion  that  the  safety 
and  effectiveness  of  the  device  depends 
on  its  design  and  that  it  is  not  possible 
to  establish  an  adequate  performance 
standard  for  this  generic  type  of  device. 

The  existence  of  risks  associated  with 
implants  for  prosthetic  attachment  have 
been  documented  in  numerous  books 
and  articles  (Refs.  1,  2,  5, 6,  8, 9,  and  11 
through  16),  but  the  rate  of  occurrence  is 
poorly  docun.f  nted.  Specific 
manufacturers  have  reported  only 
successes  or  failures.  The  reports  show 
that  a  small  percentage  of  designs  have 
been  implanted  in  patients  in  excess  of  5 
to  10  years  with  success  rates  of  70 
percent  or  better  (Ref.  17). 

E.  Benefits  of  Device 

In  addition  to  esthetics,  the  primary 
benefit  achieved  by  placing  an 
endosseous  implant  for  prosthetic 
attachment  in  the  mandibular  or 
maxillary  bone  is  to  regain  or  improve 
masticatory  function.  According  to  a 
national  survey  by  the  National  Institute 
of  Dental  Research  (Ref  10)  concerning 
the  oral  health  of  employed  adults  in  the 
United  States,  10  percent  of  adults,  age 
50  to  64,  and  15  percent  over  64  have 
complete  tooth  loss  in  one  arch.  Total 
tooth  loss  affects  approximately  5 
percent  of  those  aged  40  to  44,  and  50 
percent  of  the  adults  80  and  over.  As  far 
as  average  tooth  loss  is  concerned, 
persons  from  18  lo  34  years  of  age  had 
lost  fewer  than  2  teeth,  persons  55  to  64 
years  had  lost  10  teeth,  and  persons  6$ 
and  older  had  loct  17.9  teeth.  It  is 
Importafit  to  note  that  not  all  of  these 
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adults  described  in  the  aforementioned 
statistics  would  be  eligible  for  prosthetic 
type  endosseous  implants.  Other  types 
of  dental  procedures  may  be  more 
appropriate  or  there  may  be  inadequate 
bone  support  for  implants.  The  statistics 
do  describe  a  large  pool  of  people  who 
could  benefit  from  prosthetic  type 
endosseous  implants. 

F.  Discussion  of  Risks  and  Benefits 

The  probable  risks  and  benefits  to  the 
public  from  use  of  endosseous  implants 
have  not  been  well  defined.  The 
numerous  designs  of  endosseous 
implants  that  are  currently  on  the 
market  do  not  have  adequate  clinical 
evidence  to  demonstrete  that  the 
implants  are  safe  and  effective. 

bi  June  1978,  the  Harvard  Consensus 
Conference  (Ref.  11)  reported  that  the 
safety  and  effectiveness  of  endosseous 
implants  had  not  been  established.  The 
conference  also  detailed  the  fact  that 
although  numerous  articles  have  been 
published  relating  to  the  success  of  the 
implants,  they  invariably  fail  to  cull 
meaningful  data  from  their  work. 

In  other  words,  reports  generated  on 
this  type  of  implant  are  based  on  clinical 
opinion  rather  than  scientific  evidence. 
In  addition,  the  Harvard  Consensus 
Conference  (June  1978)  (Ref.  11) 
indicated  that  implants  had  been 
implanted  for  long  periods  of  time,  but 
numerous  implants  had  resulted  in 
immeasurable  destruction  in  patients' 
mouths. 

In  more  than  10  years  since  the 
Harvard  Consensus  Conference,  there 
have  been  reports  of  success  in 
prosthetic  type  endosseous  implants,  but 
these  reports  pertain  to  a  limited 
number  of  designs  (Refs.  7  and  12).  Still, 
scientifically  valid  evidence  of  safety 
and  effectiveness  does  not  exist  in  the 
published  literature  for  many  of  these 
implant  systems  (Ref.  7).  The  American 
Dental  Association  (ADA),  in  analyzing 
the  present  state  of  endosseous 
implants,  does  not  endorse  the  routine 
use  of  these  devices  (Refs.  3  and  4). 

Based  on  the  lack  of  scientific  data 
reported  in  the  literature  and 
proliferation  of  designs  and  coatings  of 
different  implant  systems,  FDA 
concludes  that  there  is  not  an  adequate 
basis  for  establishing  the  safety  and 
effectiveness  of  endosseous  implants 
and  the  generic  type  of  device  should  be 
subject  to  premarket  approval  to 
determine  whether  the  risks  of  using  the 
device  are  adequately  balanced  by  its 
benefits.  Applicants  should  submit 
PMA's  in  accordance  with  FDA's 
"Premarket  Approval  (PMA)  Manual" 
and  "Guidance  for  the  Arrangement  and 
Content  of  a  Premarket  Approval  (PMA) 
Application  for  an  Endosseous  Implant 


for  Prosthetic  Attachment — May  16, 
1989"  (available  upon  request  from  the 
Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration,  1390  Piccard  Dr., 
Rockville.  MD  20850). 

The  submission  should  contain  all 
data  and  information  on:  (1)  The  risks 
known  to  the  applicant,  including  those 
risks  that  have  not  been  identified  in 
this  document,  (2)  data  supporting  the 
effectiveness,  based  on  its  indications 
for  use,  of  the  speciHc  endosseous 
implant,  and  (3)  summaries  of  all 
existing  preclinical  and  clinical  data 
from  investigations  on  the  safety  and 
effectiveness  for  the  device  for  which 
premarket  approval  is  sought. 

UL  Opportunity  To  Request  a  Change  in 
Classification 

Before  requiring  the  filing  of  a  PMA  or 
a  notice  of  completion  of  a  PDP  for  a 
device,  FDA  is  required  by  section 
515(b)(2)(A)(i)  through  (iv)  of  the  act  and 
(  860.132  (21  CFR  860.132)  of  FDA's 
regulations  governing  classification  of 
devices  to  provide  an  opportimity  for 
interested  persons  to  request  a  change 
in  the  classification  of  the  device  based 
on  new  information  relevant  to  its 
classiffcation.  The  legal  standard 
governing  reclassification  under  section 
513(e)  of  the  act  and  8  860.123  is 
discussed  in  detail  in  FDA's  proposals 
to  reclassify  daily  wear  spherical 
contact  lenses  consisting  of  rigid  gas 
permeable  plastic  materials  and  daily 
wear  optically  spherical  (soft)  contact 
lenses  from  class  III  into  class  I  (47  FR 
53402  and  53411;  November  26, 1982). 

A  request  for  a  change  in  the 
classification  of  the  implanted 
endosseous  implant  is  to  be  in  the  form 
of  a  reclassification  petition  containing 
the  information  required  by  {  860.123, 
including  new  information  relevant  to 
the  classification  of  the  device,  and 
shall,  under  section  515(b)(2)(B)  of  the 
act  be  submitted  by  December  22, 1989. 

The  agency  advises  that  to  assure 
timely  filing  of  any  such  petition, 
requests  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  i  860.123(b)(1).  If  a  timely  request  for 
a  change  in  classification  of  the 
endosseous  implant  is  submitted,  the 
agency  will  by  February  5, 1990,  after 
consultation  with  the  appropriate  FDA 
advisory  committee,  and  by  an  order 
published  in  the  Federal  Register,  either 
deny  the  request  or  give  notice  of  its 
intent  to  initiate  a  change  in  the 
classification  of  the  device  in 
accordance  with  section  513(e)  of  the  act 
and  8  860.130  of  the  regulations. 
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Health  Consensus  Conference  on  Dental 
Implants,  Bethesda,  MD.  198a 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(12)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VL  Economic  Impact 

FDA  has  examined  the  economic 
consequences  of  this  proposed 
regulation  in  accordance  with  the 
criteria  In  section  1(b)  of  Executive 
Order  12291  and  found  that  the  proposal 
would  not  be  a  major  rule  as  specified  in 
the  Order.  Therefore,  the  agency 
certifies  under  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354)  that  the  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  An  assessment 
of  the  economic  impact  of  any  final 
regulation  based  on  this  proposal  has 


been  placed  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  SubJecU  in  21  CFR  Part  872 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  872  be  amended  as  follows: 

PART  872— DENTAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Audwrity:  Sees.  501,  510,  513,  515,  520,  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  351,  36a  360c  360e.  360),  371). 

2.  Section  872.3640  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

1872.3640    EndosMOUt  Implant 


(c)  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  product  development 
protocol  (PDP)  is  required.  A  PMA  or  a 
notice  of  completion  of  a  PDP  is  required 
to  be  filed  with  the  Food  and  Drug 
Administration  on  or  before  September 
1, 1992,  for  any  endosseous  implant  that 
was  in  commercial  distribution  before 
May  28, 1976.  or  that  has  on  or  before  (a 
date  90  days  after  date  of  publication  of 
a  final  rule)  been  found  to  be 
substantially  equivalent  to  an 
endosseous  implant  that  was  in 
commercial  distribution  before  May  28. 
1976.  Any  other  endosseous  implant 
shall  have  an  approved  PMA  or  a 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial  distribution. 

Dated:  October  11. 1989. 
Ronald  G.  Chesemora, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  8»-28S72  FUed  12-8-80;  6:45  am)     . 
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Proclamation  6080  of  December  5,  1989 

National  American  Indian  Heritage  Week,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  our  recent  celebration  of  Thanksgiving,  our  Nation  paused  to  reflect 
upon  the  peace  and  prosperity  with  whdch  we  have  been  blessed  by  our 
Creator.  In  so  doing,  we  carried  on  a  tradition  observed  by  the  pilgrims  at 
Plymouth  Colony  when  they  gathered  to  give  thanks  for  an  abundant  harvest 
following  a  cold  and  bitter  winter.  The  settlers  at  Plymouth  Colony  were  able 
to  reap  that  harvest  largely  because  of  the  help  they  received  from  neighboring 
Indians.  Today,  as  we  observe  American  Indian  Heritage  Week,  we  recall  the 
many  contributions  Native  Americans  have  made  over  the  years  to  the 
development  of  this  great  land. 

On  numerous  occamons,  American  Indians  helped  the  early  settlers  gain  a 
firm  footing  in  the  New  World,  showing  them  how  to  farm  the  strange  new  soil 
or  acting  as  guides  through  uncharted  territory.  Indeed,  throughout  our  Na- 
tion's history,  we  have  learned  much  from  Native  Americans.  Our  cultural 
heritage  has  been  enriched  immeasurably  by  the  many  different  customs  and 
traditions  practiced  by  American  Indians  and  Native  Alaskans.  Each  tribe  has 
shared  wiUi  us  wonderful  portions  of  its  unique  history  and  character. 

Native  Americans  have  also  served  this  country  with  distinction,  sharing  the 
wealth  of  their  knowledge  and  talents.  They  have  been  courageous  members 
of  the  Armed  Forces,  and  they  have  participated  in  public  service  at  every 
level — including  the  Office  of  Vice  President 

While  national  policies  regarding  Indian  affairs  have  been  uncertain  and  often 
inequitable  in  the  past  tribal  elected  governments  and  the  United  States  have 
now  established  a  unique  and  special  govemment-to-govemment  relationship, 
which  was  strengthened  and  renewed  during  the  last  2  decades.  Today  we 
look  forward  to  greater  economic  independence  and  self-sufficiency  for  Native 
Americans,  and  we  reaffirm  our  support  for  increased  Indian  control  over 
tribal  government  affairs. 

The  Congress,  by  Senate  Joint  Resolution  218.  has  designated  the  week 
beginning  December  3,  1989,  and  ending  December  9,  1989,  as  "National 
American  Indian  Heritage  Week"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  December  3,  1989.  and 
ending  December  9, 1989,  as  National  American  Indian  Heritage  Week,  and  I 
ask  all  Americans  to  observe  this  week  with  appropriate  programs,  ceremo- 
nies, and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
fourteentii. 
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Proclamation  6081  of  December  5,  1969 

National  Cities  Fight  Back  Against  Drugs  Week,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  frightening  consequences  of  drug  trafficking  and  illicit  drug  use  can  be 
witnessed  in  commimities  throughout  the  United  States — in  troubled  schools, 
in  neighborhoods  scarred  by  violence,  and  in  overburdened  hospitals,  social 
service  programs,  and  law  enforcement  agencies.  All  of  us  pay  the  tremendous 
economic  costs  of  the  drug  problem,  but  it  exacts  a  far  greater  toll  in  the 
number  of  lives  lost  and  families  destroyed.  Those  costs  can  never  be 
reclaimed. 

While  no  part  of  our  Nation  has  been  able  to  avoid  the  devastating  effects  of 
the  traffic  and  use  of  illegal  drugs,  America's  cities — large  and  small— bear  the 
brunt  of  this  plague.  In  far  too  many  of  our  Nation's  cities,  it  is  unsafe  to  walk 
the  streets  in  certain  areas;  families  take  shelter  behind  bolted  doors  and 
drawn  shades;  and  hospital  staffs  struggle  to  save  the  Uves  of  infants  bom 
addicted  to  drugs. 

Fortunately,  however,  this  terrible  problem  is  not  going  imchallenged.  In  every 
area  of  the  country,  cities  are  fighting  back.  Today,  concerned  residents  of  our 
Nation's  cities  are  working  together  to  regain  control  of  their  streets,  their 
parks,  their  schools,  and  their  lives. 

In  the  finest  tradition  of  democratic  government  and  voluntary  association, 
individual  citizens  are  standing  shoulder  to  shoulder  with  local  authorities  as 
they  confront  the  merchants  of  death  who  deal  drugs.  They  are  marching  in 
the  streets,  asserting  their  right  to  live  without  fear  in  secure  homes  and 
neighborhoods,  and  they  are  voting  for  leaders  who  will  be  tough  on  crime. 
They  are  also  remaining  vigilant  against  suspicious  activity  in  their  communi- 
ties while  encouraging  young  people  to  resist  the  temptation  to  try  drugs. 
These  determined  men  and  women  are  behaving  as  responsible  citizens  in  a 
free  and  just  society  by  working  closely  with  their  local  representatives  and 
law  enforcement  agencies. 

Ultimately,  it  is  the  actions  of  concerned  Americans  that  will  win  the  war  on 
drugs.  The  American  people  will  prevail  in  this  fight  because  the  small 
percentage  of  persons  who  ciurently  buy  and  sell  drugs  must  one  day  recog- 
nize and  accept  the  morally  just  stance  of  the  vast  majority  who  do  not.  This 
week,  we  salute  those  Americans  in  cities  all  across  our  Nation  who  are 
serving  as  full  partners  in  this  all-important  campaign.  They  are  helping  to 
build  a  better  future  for  our  Nation — a  future  that  is  drug-free. 

The  Congress,  by  Senate  Joint  Resolution  205,  has  designated  the  week  of 
December  3  through  December  9, 1989,  as  "National  Cities  Fight  Back  Against 
Drugs  Week"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  week. 

NOW.  THEREFORE,  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  December  3  through  December  9, 
1989.  as  National  Cities  Fight  Back  Against  Drugs  Week.  I  invite  the  Gover- 
nors of  the  several  States,  the  chief  officials  of  local  governments,  and  the 
people  of  the  United  States  to  observe  this  week  with  appropriate  programs, 
ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
December,  in  the  year  of  cur  Lord  nineteen  hundred  and  eighty-nine,  and  of 
the  Independence  of  the  United  States  of  America  um  two  hundred  and 
fourteenth. 
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Agricultural  Martceting  Service 

RULES 

Lemons  grown  Id  California  and  Arizona,  S0609 

Oranges  (navel)  grown  in  Arizona  and  California,  50607 

PROPOSED  RULES 

Papayas  grade  standards,  50626 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Federal  Crop  Instirance 
Corporation 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
MRI  Ventures,  Inc.,  et  al,  50662 
Petroleum  Environmental  Research  Fonon,  50661 
Recording  Indtwtry  Association  of  America,  50661 

Army  Department 

See  Engineers  Corps 

Blind  and  Ottier  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Civil  Rights  Commission 

NOTICES 

Meetings:  Simshine  Act  50682 

Coast  Guard 

NOTICES 

Consumer  program  update,  50679 
Meetings: 
Houston/Galveston  Navigation  Safety  Advisory 
Committee,  50680 
(3  documents) 

Commerce  Department 

See  also  Export  Administration  Bureau;  National  Oceanic 
and  Atmospheric  Administration:  National 
Telecommimications  and  Information  Adnunistration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
50630-50631 
(5  documents) 

Committee  for  Purchaee  From  tlie  BHnd  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list,  1990: 

Additions  and  deletions,  S0633 
(2  documents] 

Additions  and  deletions:  correction.  S0633 

Establishment;  correction,  50633 
Senior  Executive  Service: 

Perfonnance  Review  Board:  membership.  S0634 

Defense  Department 

See  also  En^mcos  Corps:  Navy  Department 


RULES 

Federal  Acquisition  Regulation  (FAR): 

Proou^ment  integrity 

'   Temporary  suspension.  50718 

Education  Department 

NOTICES 

Agency  information  collection  activitiefl  under  OMB  review, 
50635 

Employment  Standards  Admlnlstratlow 

NOTICES 

Minimum  wages  for  Federal  and  federeUy-essisted 
construction;  general  wage  determination  decisions, 
50662 

Energy  Department 

See  uiso  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements;  subsequent  arra^geinents,  S0636 
Grant  and  cooperative  agreement  awaide: 

Babcock  &  Wilcox  Co^  50636 

Raihala.  Kenneth  H.,  50636 

Washington  State  University.  50637 
Grants  and  cooperative  agreements:  availability,  etc.: 

Tribology  Research  program,  50637 
Natural  gas  exportation  and  importatioa: 

Westar  Marketing  Co.,  50643 

Engineers  Corps 

RULES 

Enforcement: 
Permit  regulations;  Class  I  administrative  dvil  penalties. 
50703 
NOTKES 

Environmental  statements;  availability,  etc.: 
Los  Angeles  International  Golf  Club,  CA.  50634 
Mermentau  River  and  Freshwater  Bayon.  LA:  ocean 
disposal  sites,  50645 

Environmental  Protection  Agency 

RULES 

Water  pollution  coatrd: 
Ocean  dumping;  site  designations — 
Gulf  of  Mexico  near  Barataria  Bay  Waterway,  LA. 
50619 
PROPOSED  RULES 

Air  quality  implemtmtation  plane;  approval  and 

promidgation;  various  States: 
Massachusetts,  50627 
NOTICES 

Environmental  statements;  availabflity.  etc: 
Agency  statements — 
Comment  availability.  50644 
Weekly  receipts.  50644 
Ocean  disposal  sites — 
Mermentau  River  and  Freshwater  Bayou,  LA,  50645 
Meetings: 
Biotechnology  Science  Advisory  Committee,  50645 
(2  doctments) 

ExecuMve  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 
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Export  Administration  Bureau 
Nonccs 

Foreign  availability  assessments: 
5.25-inch  hard  disk  drives,  50631 

Family  Support  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
50653 
(2  documents) 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act.  50682 
Fodaral  Aviation  Administration 

PW3P0SE0  RULES 

Airworthiness  standards: 
RotorcFsft:  normal  and  transport  category — 
Shoulder  harnesses.  50688 

Fedaral  Communications  Commission 

RULES 

Common  carrier  services: 
Access  charges- 
Universal  Services  Fund  and  lifeline  assistance 

charges:  interexchange  carriers  charge  assessment. 
50623 
National  security  emergency  preparedness 

telecommunications  service  priority  system,  50622 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
California.  50628 
Texas.  50628 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
50646 

(2  documents) 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.;  correction.  50686 

Federal  Crop  Insuranca  Corporation 

RULES 

Crop  insurance:  various  commodities: 
Potatoes;  correction.  50607 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act  50682-50683 
(5  documents) 

Fadaral  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  eta: 
AMR  Pipeline  Co.,  50640 
Commonwealth  Gas  Co.  et  al.,  50641 
Southern  Natural  Gas  Co.,  50642 
United  Gas  Pipe  Line  Co.,  50642 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Inspection,  repair,  and  maintenance:  implementation 

delay,  50722 
Inspection,  repair,  and  maintenance:  periodic  motor 
vehicle  inspection,  State  programs,  50726 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  50646 
Meetings;  Sunshine  Act,  50684 

Fade^  Mediation  and  Conciliation  Service 
NOTIQES  **"  ' 

Grantl"fig!S^ooperative  agreements;  availability,  etc.: 
Labor-management  cooperation  program,  50647 

Federal  Reserve  System 

NOTICES    '■•>. 

Meetings:  SumMne  Act.  50684 

Applications,  hearings,  determinations,  etc.: 

Bank  of  Tokyo,  Ltd.,  50650 

Barclays  PIX:  et  al..  50650  V<  '*"-^ 

Greenwood  National  Bancorpo^atien  et  al,  50651 

SynovuS  Financial  Corp.  et  aL.  50652 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

An-Mar  International,  Ltd.,  Ino.  et  at,  50652 

SILO.  Inc..  58652 

nnandal  Management  Service 

See  Fiscal  Service 

Fiscal  Servica 

RULES 

Federal  payments  made  through  financial  institutions  by 
automated  clearing  house 
Correction,  50618 
NOTICES 

Surety  comp^es  acceptable  on  Federal  bonds: 
National  American  Insurance  Co.,  50681 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Epsiprantel  tablets,  50614 
Human  drugs: 

Antibiotic  drugs — 
Cefuroxime  sodium  injection:  correction,  50686 

Qeneral  Services  Administration 

RULES  " 

Federal  Acquisition  Regulation  (FAR): 

Procurement  integrity  ' 

Temporary  suspension,  50718 

Health  and  Human  Services  Department 

See  also  Family  Support  Administration;  Food  and  Drug 
Administration:  Health  Resources  and  Services 
Administration:  National  Institutes  of  Healtlv  Public 
Health  Service 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  50653 

Health  Resources  and  Services  Administration 

See  also  PubUc  Health  Service 

NOTICES 

Advisory  committees;  annual  reports:  availability,  50654 
Grants  and  cooperative  agreements;  availability,  etc.: 
General  dentistry  practice;  residency  training  and 
advanced  education,  50654 
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Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

50656 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  50657 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
Service;  Surface  Mining  Reclamation  and  Enforcement 
Office 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Forbes,  Clyde  S..  et  al.,  50680 
New  Hampshire  &  Vermont  Railroad  Co.,  50660 

Justice  Department 

See  also  Antitrust  Division 

NOTICES 

Pollution  control'  consent  judgments: 

Mine  Safety  Appliances  Co.,  Inc.,  50660 

Springfield,  MO,  et  al,  50661 

Labor  Department 

See  also  Employment  Standards  Administration;  Mine 

Safety  and  Health  Administration:  Occupational  Safety 
and  Health  Administration 

NOTICES 

Consumer  price  index;  U.S.  city  average,  50662 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

California,  50659 
Withdrawal  and  reservation  of  lands: 

Nevada,  50659 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  50684 

Merit  Systems  Protection  Board 

RULES 

Federal  claims  collection;  salary  offset,  50G03 
Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Coal  mine  safety  and  health: 
Underground  coal  mining — 

Explosives  and  blasting,  50714 
Practice  rules;  safety  standards  modification  petitions;  relief 

applications  evaluation  procedure;  and  mandatory 

health  and  safety  standards;  pattern  of  violations; 

identification  criteria  and  procedures,  50730 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf:  oil,  gas,  and  sulphur  operations: 
Revision;  technical  amendments,  50615 

Nation^  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Procurement  integrity 
Temporary  suspension.  50718 


National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  50684 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Allergy  and  Infectious  Diseases, 
50655 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Puerto  Rico  and  U.S.  Virgin  Islands  shallow-water  reef 
fish,  50624 
NOTICES 

Environmental  statements;  availability,  etc.: 
Marine  mammals:  swim-with-the-dolpliin  program,  50632 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Radio  frequency  spectrum: 
Use  and  management;  comprehensive  policy  review, 
50694  : 

Navy  Department 

NOTICES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel  Advisory 
Committee,  50635 
(3  documents) 

Nuclear  Regulatory  Commission 

RULES 

Practice  rules: 
Domestic  licensing  proceedings — 
Enforcement  actions;  policy  and  procedure;  policy 
statement,  50610 
Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  plants — 
Maintenance;  policy  statement,  50611 
NOTICES 

Environmental  statements:  availability,  etc.: 
Babcock  &  Wilcox,  50664 
Maine  Yankee  Atomic  Power  Co.,  50666 
Southern  California  Edison  Co.  el  al,  50667 
Meetings: 
Direct  containment  heating  and  high  pressure  melt 
ejection  phenomena;  research  activities  related  to 
technical  issues  resolution,  50667 
Reactor  Safeguards  Advisory  Committee,  50668 
Applications,  hearings,  determinations,  etc.: 
American  Testing  &  Inspection,  Inc.,  50668 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
MET  Electrical  Testing  Co.,  Inc.,  50663 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Poetal  Service 

RULES 

Domestic  Mail  Manual: 
Miscellaneous  amendments,  50618 
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Public  Health  Servica 

See  also  Food  and  Drug  Administration;  Health  Resources 
and  Services  Administration:' National  Institutes  of 
Health 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
50655 

Resolution  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  50684-50685 
(2  documents] 

Securities  and  Exchange  Commission 

NOTICES 

Seif-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  50673- 
50674 
(2  documents) 
New  York  Stock  Exchange.  Inc.,  50676 
Philadelphia  Stock  Exchange,  Inc..  50675 

Small  Business  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Pollution  control  and  international  trade  loans:  approval 
authority.  50614 

NOTICES 

Disaster  loan  areas: 
Alabama.  50678 
Georgia.  50678 
Illinois,  50678 
Louisiana.  50679 
Puerto  Rico.  50679 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana.  50626 


Thrift  Supervision  Office 

RULES 

Federal  savings  associations: 
Agency  offices,  50613 


Trade  Representative,  Office  of  United  States 

NOTICES 

European  Community: 
Increased  duties  on  certain  products,  50673 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 

Federal  Highway  Administration 
NOTICES 

Aviation  proceedings: 
CertiHcates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits:  weekly  applications,  50679 

Treasury  Department 

See  also  Fiscal  Service;  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
50680 


Separate  Parts  In  This  Issue 

Part  II 

•Department  of  Transportation,  Federal  Aviation 
Administration,  50688 

Part  III 

Department  of  Commerce,  National  Telecommunications 
and  Information  Administration,  50694 

Part  IV 

Department  of  Defense,  Engineer  Corps,  50708 

PartV 

Department  of  Labor.  Mine  Safety  and  Health 
Administration,  50714 

Part  VI 

Department  of  Defense,  General  Services  Administration, 
and  National  Aeronautics  and  Space  Administration. 
50718 

Part  VII 

Department  of  Transportation,  Federal  Highway 
Administration,  50722 

Part  VIII 

Department  of  Labor,  Mine  Safety  and  Health 

Administration,  50730 
1. 

Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  hiding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicatMlity  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1210 

RIN  3124-AA20 
Debt  Management 

agency:  Merit  Systems  Protection 

Board. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements  the 
Federal  Claims  Collection  Act  of  1966 
and  the  Debt  Collection  Act  of  1982. 
This  rule  will  enhance  the  Merit 
Systems  Protection  Board's  (MSPB) 
abihty  to  collect  debts  by  providing 
guidance  to  its  officers  and  employees 
charged  with  debt  collection 
responsibilities.  This  final  rule 
authorizes  the  Federal  Government  to 
collect  debts  owed  by  a  Federal 
employee  to  the  United  States  through 
salary  offset.  In  addition,  the  rule 
provides  notice  to  those  with  delinquent 
accounts  of  MSPB's  claims  collection 
practices. 
DATE:  December  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  W  t  -w?he,  (202)  653-7263. 
SUPPLEwtN  AHY  information:  Under 
the  Debt  Collection  Act  of  1982,  when 
the  head  of  a  Federal  agency  determines 
that  an  employee  of  an  agency  is 
indebted  to  the  United  States  or  is 
notified  by  a  head  of  another  Federal 
agency  that  an  agency  employee  is 
indebted  to  the  United  States,  the 
employee's  debt  may  be  offset  against 
his  or  her  salary.  Certain  due  process 
rights  must  be  afforded  to  an  employee 
before  salary  offset  deductions  begin. 
As  is  required  by  the  Debt  Collection 
Act  of  1982,  this  regulation  is  consistent 
with  salary  offset  regulations  issued  by 
the  Office  of  Personnel  Management  of 
luly  3, 1984,  49  FR  27470,  codified  in  5 
CFR  part  550,  subpart  K. 


List  of  Subjects  in  5  CFR  Part  1210 

Debt  Management;  Government 
employees. 

Accordingly,  the  Merit  Systems 
Protection  Board  amends  5  CFR  by 
adding  part  1210  as  follows: 

PART  1210-DEBT  MANAGEMENT 
Subpart  A— Salary  Offset 

1210.1  Purpose  and  scope. 

1210.2  Definitions. 

1210.3  Applicability. 

1210.4  Notice  requirements. 

1210.5  Hearing. 

1210.6  Written  decision. 

1210.7  Coordinating  offset  with  another 
Federal  agency. 

1210.8  Procedures  for  salary  offset 

1210.9  Refunds. 

1210.10  Statute  of  limitations. 

1210.11  Nonwaiver  of  rights. 

1210.12  Interest,  penalties,  and 
administrative  costs. 

Subpart  B— Claims  Collection 

1210.21  Purpose  and  scope. 

1210.22  Definitions. 

1210.23  Other  remedies. 

1210.24  Claims  involving  criminal  activity  or 
misconduct 

1210.25  Collection. 

1210.26  Notices  to  debtor. 

1210.27  Interest  penalties,  and 
administrative  costs. 

1210.28  Administrative  offset 

1210.29  Use  of  credit  reporting  agencies. 

1210.30  Collection  services. 

1210.31  Referral  to  the  Department  of  Justice 
or  the  General  Accounting  OfHce. 

1210.32  Compromise,  suspension  and 
termination. 

1210.33  Omissions  not  a  defense. 

Subpart  A— Salary  Offset 

Authority:  5  U.S.C.  5514,  ExecuUve  Order 
11809  (redesignated  Executive  Order 
12107),  and  5  CFR  550  subpart  K. 

§  1210.1    Purpose  and  scope. 

(a)  This  regulation  provides 
procedures  for  the  collection  by 
administrative  offset  of  a  Federal 
employee's  salary  without  his/her 
consent  to  satisfy  certain  debts  owed  to 
the  Federal  Government  These 
regulations  apply  to  all  Federal 
employees  who  owe  debts  to  the  MSPB 
and  to  current  employees  of  the  MSPB 
who  owe  debts  to  other  Federal 
agencies.  This  regulation  does  not  apply 
when  the  employee  consents  to  recovery 
from  his/her  current  pay  account 


(b)  This  regulation  does  not  apply  to 
debts  or  claims  arising  under. 

(1)  The  Internal  Revenue  Code  of  1954, 
as  amended,  20  U.S.C.  1  et  seq.; 

(2)  The  Social  Security  Act  42  U.S.C. 
301  et  seq.; 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  Any  case  where  a  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(c)  This  regulation  does  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee's  selection  of  coverage  or  a 
change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  This  regulation  does  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  imder  the  standards 
implementing  the  Federal  Qaims 
Collection  Act.  31  U.S.C.  3711  et  seq.  4 
CFR  parts  101  through  105;  5  CFR  part 
1210. 

(e)  This  regulation  does  not  preclude 
an  employee  from  requesting  waiver  of 
an  overpayment  under  5  U.S.C.  5584, 10 
U.S.C.  2774  or  32  U.S.C.  716  or  in  any 
way  questioning  the  amount  of  validity 
of  the  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office. 
This  regulation  does  not  preclude  an 
employee  from  requesting  a  waiver 
pursuant  to  other  statutory  provisions 
applicable  to  the  particular  debt  being 
collected. 

(f)  Matters  not  addressed  in  these 
regulations  should  be  reviewed  in 
accordance  with  the  Federal  Claims 
Collection  Standards  at  4  CFR  101.1  et 
seq. 

§  1210.2    Definitions. 

(a)  Agency.  An  executive  agency  as  is 
defined  at  5  U.S.C.  105  including  the  U.S. 
Postal  Service,  the  U.S.  Postal 
Commission,  a  military  department  as 
defined  at  5  U.S.C.  102.  an  agency  or 
court  in  the  judicial  branch,  an  agency 
of  the  legislative  branch  including  the 
U.S.  Senate  and  House  of 
Representatives  and  other  independent 
establishments  that  are  entities  of  the 
Federal  government 

(b)  Chairman.  The  Chairman  of  the 
MSPB  or  the  Chairman's  designee. 

(c)  Creditor  agency.  The  agency  to 
which  the  debt  is  owed. 
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(d)  Debt  An  amount  owed  to  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amounts 
due  the  United  States  from  fees,  leases, 
rents,  royalties,  services,  sales  or  real  or 
personal  property,  overpayments. 
penalties,  damages,  interests,  fines, 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice), 
and  all  other  similar  sources. 

(e)  Disposable  pay.  The  amount  that 
remains  from  an  employee's  Federal  pay 
after  required  deductions  for  social 
security.  Federal,  state  or  local  income 
tax.  health  insurance  premiums, 
retirement  contributions,  life  insurance 
premiums.  Federal  employment  taxes, 
and  any  other  deductions  that  are 
required  to  be  withheld  by  law. 

(f)  Hearing  official.  An  individual 
responsible  for  conducting  any  hearing 
with  respect  to  the  existence  or  amount 
of  a  debt  claimed,  and  who  renders  a 
decision  on  the  basis  of  such  hearing.  A 
hearing  official  may  not  be  under  the 
supervision  or  control  of  the  Chairman 
oftheMSPB. 

(g)  Paying  Agency.  The  agency  that 
employs  the  individual  who  owes  the 
debt  and  authorizes  the  payment  of  his/ 
her  current  pay. 

(h)  Salary  offset  An  administrative 
offset  to  collect  a  debt  pursuant  to  5 
UJS.C.  5514  by  deduction(s)  at  one  or 
more  officially  established  pay  intervals 
from  the  current  pay  account  of  an 
employee  without  his/her  consent. 

§1210.3    Appncabinty. 

(a)  These  regulations  are  to  be 
followed  when: 

{1}  The  MSPB  is  owed  a  debt  by  an 
individual  currently  employed  by 
another  Federal  agency; 

(2)  The  MSPB  is  owed  a  debt  by  an 
individual  who  is  a  current  employee  of 
the  MSPB;  or 

(3)  The  MSPB  employs  an  individual 
who  owes  a  debt  to  another  Federal 
agency. 

§  1210.4    Notic*  requlr*m«nU. 

(a)  Deductions  shall  not  be  made 
unless  the  employee  is  provided  with 
written  notice  signed  by  the  Chairman 
of  the  debt  at  least  30  days  before  salary 
offset  commences. 

(b)  The  written  notice  shall  contain: 

(1)  A  statement  that  the  debt  is  owed 
and  an  explanation  of  its  natiu«,  and 
amount; 

(2)  The  agency's  intention  to  collect 
the  debt  by  deducting  from  the 
employee's  current  disposable  pay 
account; 

(3)  The  amount,  frequency  proposed 
beginning  date,  and  duration  of  the 
intended  deduction(8): 


(4)  An  explanation  of  interest, 
penalties,  and  administrative  charges, 
including  a  statement  that  such  charges 
will  be  assessed  unless  excused  in 
accordance  with  the  rederal  Claims 
Collections  Standards  at  4  CFR  101.1  et 
seq.; 

(5)  The  employee's  right  to  inspect, 
request,  or  receive  a  copy  of  government 
records  relating  to  the  debt; 

(6)  The  opportimity  to  establish  a 
written  schedule  for  the  voluntary 
repayment  of  the  debt; 

(7)  The  right  to  a  hearing  conducted 
by  an  impartial  hearing  official; 

(8)  The  methods  and  time  period  for 
petitioning  for  hearings; 

(9)  A  statement  that  the  timely  filing 
of  a  petition  for  a  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(10)  A  statement  that  a  final  decision 
on  the  hearing  will  be  issued  not  later 
than  60  days  after  the  filing  of  the 
petition  requesting  the  hearing  unless 
the  employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings; 

(11)  A  statement  that  knowingly  false 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee  to 
appropriate  disciplinary  procedures; 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made;  and 

(13)  Unless  there  are  contractual  or 
statutory  provisions  to  the  contrary,  a 
statement  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

S1210J    Hearing. 

(a)  Request  for  hearing.  (1)  An 
employee  must  file  a  petition  for  a 
hearing  in  accordance  with  the 
instructions  outlined  in  the  agency's 
notice  to  offset. 

(2)  A  hearing  may  be  requested  by 
filing  a  written  petition  addressed  to  the 
Chairman  of  the  MSPB  stating  why  the 
employee  disputes  the  existence  or 
amount  of  the  debt.  The  petition  for  a 
hearing  must  be  received  by  the 
Chairman  no  later  than  fifteen  (15)   . 
calendar  days  after  the  date  of  the 
notice  to  offset  unless  the  employee  can 
show  good  cause  for  failing  to  meet  the 
deadline  date. 

(b)  Hearing  procedures.  (1)  The 
hearing  will  be  presided  over  by  an 
impartial  hearing  official. 

(2)  The  hearing  shall  conform  to 
procedures  contained  in  the  Federal 
Claims  Collection  Standards  4  CFR 
102.3(c].  The  burden  shall  be  on  the 


employee  to  demonstrate  that  the 
existence  or  the  amount  of  the  debt  is  in 
error. 

{1210.6    Written  decision. 

(a)  The  hearing  official  shall  issue  a 
written  opinion  no  later  than  60  days 
after  the  hearing. 

(b)  The  written  opinion  will  include:  A 
statement  of  the  facts  presented  to 
demonstrate  the  nature  and  origin  of  the 
alleged  debt;  the  hearing  official's 
analysis,  findings  and  conclusions;  the 
amount  and  validity  of  the  debt,  and  the 
repayment  schedule. 

5  1 2 1 0.7    Coordinating  offset  with  another 
Federal  agency. 

(a)  The  MSPB  as  the  creditor  agency. 
(1)  When  the  Chairman  determines  that 
an  employee  of  a  Federal  agency  owes  a 
delinquent  debt  to  the  MSPB.  the 
Chairman  shall  as  appropriate: 

(i)  Arrange  for  a  hearing  upon  the 
proper  petitioning  by  the  employee; 

(ii)  Certify  in  writing  that  the 
employee  owes  the  debt,  the  amount 
and  basis  of  the  debt,  the  date  on  which 
payment  is  due.  the  date  the 
Government's  right  to  collect  the  debt 
accrued,  and  that  MSPB  regulations  for 
salary  offset  have  been  approved  by  the 
Office  of  Personnel  Management; 

(iii)  Advise  the  paying  agency  of  the 
amount  or  percentage  of  disposable  pay 
to  be  collected  in  each  installment,  if 
collection  is  to  be  made  in  installments; 

(iv)  Adivse  the  paying  agency  of  the 
actions  taken  under  5  U.S.C.  5514(b)  and 
provide  the  dates  on  which  action  was 
taken  unless  the  employee  has 
consented  to  salary  offset  in  writing  or 
signed  a  statement  acknowledging 
receipt  of  procedures  required  by  law. 
The  written  consent  or  acknowledgment 
must  be  sent  to  the  paying  agency; 

(v)  If  the  employee  is  in  the  process  of 
separating,  MSPB  must  submit  its  debt 
claim  to  tha  paying  agency  as  provided 
in  this  part.  The  paying  agency  must 
certify  any  amounts  already  collected, 
notify  the  employee,  and  send  a  copy  of 
the  certification  and  notice  of  the 
employee's  separation  to  the  creditor 
agency.  If  the  paying  agency  is  aware 
that  the  employee  is  entitled  to  Civil 
Service  Retirement  and  Disability  Fund 
or  similar  payments,  it  must  certify  to 
the  agency  responsible  for  making  such 
payments  the  amount  of  the  debt  and 
that  the  provisions  of  this  part  have 
been  followed;  and 

(vi)  If  the  employee  has  already 
separated  and  all  payments  due  from 
the  paying  agency  have  been  paid,  the 
Chairman  may  request  unless  otherwise 
prohibited,  that  money  payable  to  &e 
employee  from  the  Civil  Service 
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Retirement  and  Disability  Fund  or  other 
similar  funds  be  collected  by 
administrative  offset 

(b)  MSPB  as  the  paying  agency.  (1) 
Upon  receipt  of  a  properly  certified  debt 
claim  from  another  agency,  deductions 
will  be  scheduled  to  begin  at  the  next 
established  pay  interval.  The  employee 
must  receive  written  notice  that  die 
MSPB  has  received  a  certified  debt 
claim  from  die  creditor  agency,  the 
amount  of  the  debt  the  date  salary 
offset  will  begin,  and  the  amount  of  the 
deduction(8).  The  MSPB  shall  not  review 
the  merits  of  the  creditor  agency's 
determination  of  the  vahdity  or  the 
amount  of  the  certified  claim. 

(2)  U  the  employ  ee  transfers  to 
another  agency  after  the  creditor  agency 
has  submitted  its  debt  claim  to  the 
MSPB  and  before  the  debt  is  collected 
completely,  the  MSPB  must  certify  the 
total  amount  collected.  One  copy  of  the 
certification  must  be  furnished  to  the 
employee.  A  copy  must  be  furnished  the 
creditor  agency  with  notice  of  the 
employee's  traiisfer. 

§  1 2 1 0.8    Procedures  for  salary  offset 

(a)  Deductions  to  liquidate  an 
employee's  debt  will  be  by  the  method 
and  in  the  amount  stated  in  the 
Chairman's  notice  of  intention  to  offset 
as  provided  in  { 1210.4.  Debts  will  be 
collected  in  one  lump  sum  where 
possible.  If  the  employee  is  financially 
unable  to  pay  in  one  lump  sum, 
collection  must  be  made  in  installments. 

(b)  Debts  will  be  collected  by 
deduction  at  officially  established  pay 
intervals  from  an  employee's  current 
pay  account  unless  alternative 
arrangements  for  repayment  are  made. 

(c)  Installment  deductions  will  be 
made  over  a  period  not  greater  than  the 
anticipated  period  of  employment  The 
size  of  installment  deductions  must  bear 
a  reasonable  relationship  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay.  The  deduction  for  the  pay  intervals 
for  any  period  must  not  exceed  IS 
percent  of  disposable  pay  unless  the 
employee  has  agreed  in  writing  to  a 
deduction  of  a  greater  amount. 

(d)  Unliquidated  debts  may  be  offset 
against  any  financial  payment  due  to  • 
separated  employee  including  but  not 
limited  to  final  salary  payment  or  leave 
in  accordance  with  31  U.S.C  3710. 

S  1210.*    R«nirK)». 

(a)  The  MSPB  will  refund  promptly 
any  amounts  deducted  to  satisfy  debts 
owed  to  the  MSPB  when  the  debt  is 
waived,  found  not  owed  to  the  MSPB,  or 
when  directed  by  an  administrative  or 
judicial  order. 

(b)  The  creditor  agency  will  promptly 
return  any  amoimts  deducted  by  MSn 


to  satisfy  debts  owed  to  the  creditor 
agency  when  the  debt  is  waived,  found 
not  owed,  or  when  directed  by  an 
administrative  or  judicial  order. 

(c)  Unless  required  by  law,  refunds 
under  this  subsection  shall  not  bear 
interest 

91210.10    Statute  of  llmitationa. 

If  a  debt  has  been  outstanding  for 
more  than  10  years  after  the  agency's 
right  to  collect  the  debt  first  accrued,  the 
agency  may  not  collect  by  salary  offset 
unless  facts  material  to  the 
Government's  right  to  collect  were  not 
known  and  could  not  reasonably  have 
been  known  by  the  official  or  officials 
who  were  charged  with  the 
responsibility  for  discovery  and 
collection  of  such  debts. 

S  1210.11    Nonwaiver  of  rights. 

An  employee's  involuntary  payment 
of  all  or  any  part  of  a  debt  collected 
under  these  regulations  will  not  be 
construed  as  a  waiver  of  any  rights  that 
employee  may  have  under  5  U.S.C  5514 
or  any  other  provision  of  contract  law 
unless  there  are  statutes  or  contract(8) 
to  the  contrary. 

812iai2    interest  panaltles,  and 
administrative  costs. 

Charges  may  be  assessed  for  Interest 
penalties,  and  administrative  costs  in 
accordance  with  the  Federal  Claims 
Collection  Standards.  4  CFR  102.13. 
Dated:  July  24, 1987. 

Subpart  B— Claims  Collection 

Authority:  The  authority  for  this  part  is  the 
Federal  Claims  Collection  Act  of  1960.  as 
amended,  31  US.C.  3711  and  3716-3719;  the 
Federal  Qaims  Collection  Standards  at  4 
CFR  parts  101-105.  as  amended  by  49  FR 
8889.  5  use.  552a.  and  Office  of 
Management  and  Budget  Circular  A-128. 

i  1210.21    Purpose  snd  scope. 

This  part  prescribes  standards  and 
procedures  for  officers  and  employees  of 
the  MSPB  who  are  responsible  for  the 
collection  and  disposition  of  debts  owed 
to  the  United  States.  The  activities 
covered  include:  collecting  claims  in  any 
amount  compromising  claims,  or 
suspending  or  terminating  the  collection 
of  claims  that  do  not  exceed  $20,000 
exclusive  of  interest  and  charges,  and 
referring  debts  that  cannot  be  disposed 
of  by  the  MSPB  to  die  Department  of 
Justice  or  to  the  General  Accounting 
Office  for  further  adminisfradve  action 
or  litigation. 

S  1210.22     DeftnrtiortiK 

(a)  Claim  or  debt  An  amount  or 
property  owed  to  the  United  States 
which  includes,  but  is  not  limited  to: 
Overpayments  to  program  beneficiaries; 


overpayments  to  contractors  and 

grantees,  including  overpayments 
arising  from  audit  disallowances; 
excessive  cash  advances  to  grantees 
and  contractors;  and  civil  penalties  and 
assessments.  A  debt  is  overdue  or 
delinquent  if  it  is  not  paid  by  the  due 
date  specified  in  the  initial  notice  of  the 
debt  (see  S  1210.26]  or  if  die  debtor  fails 
to  satisfy  his  or  her  obligation  under  a 
repayment  agreement 

(b)  Debtor.  An  individual, 
organization,  group,  association, 
partnership,  or  corporation  indebted  to 
the  United  States,  or  the  person  or  entity 
with  legal  responsibility  for  assuming 
the  debtor's  obligation. 

(c)  MSPB.  The  Merit  Systems 
Protection  Board. 

(d)  Administrative  offset  Satisfying  a 
debt  by  withholding  money  payable  by 
the  United  States  to  or  held  by  the 
United  States  for  a  debtor. 

91210.23    Other  remedies. 

The  remedies  and  sanctions  available 
to  the  MSPB  under  this  part  are  not 
intended  to  be  exclusive.  The  Chairman 
of  the  MSPB  or  his  designee  may  impose 
other  appropriate  sanctions  upon  a 
debtor  for  prolonged  or  repeated  failure 
to  pay  a  debt.  For  example,  the 
Chairman  or  his  designee  may  place  the 
debtor's  name  on  a  list  of  debarred, 
suspended,  or  ineligible  contractors.  In 
such  cases  the  debtor  will  be  advised  of 
die  MSPB's  action. 

91210J24    Claims  InvoMng  criminal 
activity  or  misconduct 

(a)  A  debtor  whose  indebtedness 
involves  criminal  activity  such  as  fraud, 
embezzlement  theft,  or  misuse  of 
government  funds  or  property  is  subject 
to  punishment  by  fine  or  imprisonment 
as  well  as  to  a  civil  claim  by  the  United 
States  for  compensation  for  the 
misappropriated  funds.  The  MSFB  will 
refer  these  cases  to  the  appropriate  law 
enforcement  agency  for  prosecution. 

(b)  Debts  involving  fraud,  false  claims, 
or  misrepresentation  shall  not  be 
compromised,  terminated,  suspended,  or 
otherwise  disposed  of  under  this  rule. 
Only  the  Department  of  Justice  is 
authorized  to  compromise,  terminate, 
suspend,  or  otherwise  dispose  of  such 
debts. 

91210.2S   CoOeetion. 

(a)  The  MSPB  will  take  aggressive 
action  to  collect  debts  and  reduce 
delinquencies.  Collection  efforts  shaD 
include  sending  to  the  debtor's  last 
known  address  a  total  of  three 
progressively  stronger  written  demands 
for  payment  at  not  more  than  30  day 
intervals.  When  necessary  to  protect  the 
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Govemment'i  interest,  written  demand 
may  be  preceded  by  other  appropriate 
action,  including  immediate  referral  for 
litigation.  Other  contact  with  the  debtor 
or  his  or  her  representative  or  guarantor 
by  telephone,  in  person  and/or  in 
writing  may  be  appropriate  to  demand 
prompt  payment  to  discuss  the  debtor's 
position  regarding  the  existence,  amount 
and  repayment  of  the  debt,  and  to 
inform  the  debtor  of  his  or  her  rights  and 
effect  of  nonpayment  or  delayed 
payment  A  debtor  who  disputes  a  debt 
must  promptly  provide  available 
supporting  evidence. 

(b]  If  a  debtor  is  involved  in 
insolvency  proceedings,  the  debt  will  be 
referred  to  the  appropriate  United  States 
Attorney  to  file  a  claim.  The  United 
States  may  have  a  priority  over  other 
creditors  under  31  U.S.C  3713. 

1121026    NoUcM  to  debtor. 

The  first  written  demand  for  payment 
must  inform  the  debtor  of  the  following: 

(a)  The  amount  and  nature  of  the  debt; 

(b)  The  date  payment  is  due,  which 
will  generally  be  30  days  from  the  date 
the  notice  was  mailed; 

(c)  The  assessment  of  interest  under 
(  1210.27  from  the  date  the  notice  was 
mailed  if  payment  is  not  received  within 
the  30  days; 

(d)  The  right  to  dispute  the  debt 

(e)  The  office,  address  and  telephone 
number  that  the  debtor  bhould  contact 
to  discuss  repayment  and 
reconsideration  of  the  debt  and 

(f)  The  sanctions  available  to  the 
MSPB  to  collect  a  delinquent  debt 
including,  but  not  limited  to,  referral  of 
the  debt  to  a  credit  reporting  agency,  a 
private  collection  bureau,  or  the 
Department  of  Justice  for  litigation. 

§  1210.27    IntarMt,  pcnaltiM,  and 
■dministrativ*  coats. 

(a)  Interest  will  accrue  on  all  debts 
from  the  date  when  the  first  notice  of  the 
debt  and  the  interest  requirement  is 
mailed  to  the  last  known  address  or 
hand-delivered  to  the  debtor  if  the  debt 
is  not  paid  within  30  days  from  the  date 
the  first  notice  was  mailed.  The  MSPB 
will  charge  an  annual  rate  of  interest 
that  is  equal  to  the  average  investment 
rate  for  the  Treasury  tax  and  loan 
accounts  on  September  30  of  each  year, 
rounded  to  the  nearest  whole  per 
centum.  This  rate,  which  represents  the 
current  value  of  funds  to  the  United 
States  Treasury,  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  is  published  by  the 
Secretary  of  the  Treasury  annually  or 
quarterly  in  the  Federal  Register  and  the 
Treasury  Financial  Manual  Bulletins. 

(b)  The  rate  of  interest  initially 
assessed  will  remain  Tixed  for  the 


duration  of  the  indebtedness,  except 
that  if  a  debtor  defaults  on  a  repayment 
agreement  interest  may  be  set  at  the 
Treasury  rate  in  effect  on  the  date  a  new 
agreement  is  executed. 

(c)  The  MSPB  shall  charge  debtors  for 
administrative  costs  incurred  in 
handling  overdue  debts. 

(d)  Interest  will  not  be  charged  on 
adiministrative  costs. 

(e)  The  MSPB  shall  assess  a  penalty 
charge,  not  to  exceed  8  percent  per  year 
on  debts  which  have  been  delinquent  for 
more  than  90  days.  This  change  shall 
accrue  from  the  date  that  the  debt 
became  delinquent. 

(f)  The  Chairman  or  his  designee  may 
waive  in  whole  or  in  part  the  collection 
of  interest  and  administrative  and 
penalty  charges  if  determined  that 
collection  would  be  against  equity  or  not 
in  the  best  interests  of  the  United  States. 
The  MSPB  shall  waive  the  collection  of 
interest  on  the  debt  or  any  part  of  the 
debt  which  is  paid  within  30  days  after 
the  date  on  which  interest  began  to 
accrue. 

S  1210.28    AdmMstratlv*  offset 

(a)  The  MSPB  may  collect  debts  owed 
by  administrative  offset  if: 

(1)  The  debt  is  certain  in  amount 

(2)  Efforts  to  obtain  direct  payment 
have  been,  or  would  most  likely  be 
unsuccessful,  or  the  MSPB  cmd  the 
debtor  agree  to  the  offset 

(3)  Offset  is  cost  effective  or  has 
significant  deterrent  value;  and 

(4)  Offset  is  best  suited  to  further  and 
protect  the  Government's  Interest 

(b)  The  MSPB  may  offset  a  debt  owed 
to  another  Federal  agency  from  amounts 
due  or  payable  by  the  MSPB  to  the 
debtor  or  request  another  Federal 
agency  to  offset  a  debt  owed  to  the 
MSPB: 

(c)  Prior  to  initiating  administrative 
offset  the  MSPB  will  send  the  debtor 
written  notice  of  the  following: 

(1)  The  nature  and  amount  of  the  debt 
and  the  agency's  intention  to  collect  the 
debt  by  offset  30  days  from  the  date  the 
notice  was  mailed  if  neither  payment 
nor  a  satisfactory  response  is  received 
by  that  date: 

(2)  The  debtor's  right  to  an 
opportunity  to  submit  a  good  faith 
alternative  repayment  schedule  to 
inspect  and  copy  agency  records 
pertaining  to  the  debt  to  request  a 
review  of  the  determination  of 
indebtedness:  and  to  enter  into  a  wmtten 
agreement  to  repay  the  debt  and 

(3)  The  applicable  interest 

(d)  The  MSPB  may  effect  an 
administrative  offset  against  a  payment 
to  be  made  to  a  debtor  prior  to  the 
completion  of  the  procedures  required 
by  paragraph  (c)  of  this  section  if: 


(1)  Failure  of  offset  would 
substantially  prejudice  the 
Government's  ability  to  collect  the  debt 
and 

(2)  The  time  before  the  payment  Is  to 
be  made  does  not  reasonably  permit 
completion  of  those  procedures. 

81210.29  Use  ol  credn  reporting 
SQencies. 

(a)  The  MSPB  may  report  delinquent 
accounts  to  credit  reporting  agencies 
consistent  with  the  notice  requirements 
contained  in  the  S  1210.26.  Individual 
debtors  must  be  given  at  least  60  days 
written  notice  that  the  debt  is  overdue 
and  will  be  reported  to  a  credit  reporting 
agency. 

(b)  Debts  may  be  reported  to 
consumer  or  conunercial  reporting 
agencies.  Consumer  reporting  agencies 
are  defined  in  31  U.S.C  3701(a)(3) 
pursuant  to  5  U.S.C.  552a(b)(12)  and  31 
U.S.C  3711(f).  The  MSPB  may  disclose 
only  an  individual's  name,  address. 
Social  Security  number,  and  the  nature, 
amount  status  and  history  of  the  debt 
and  the  program  under  which  the  claim 
arose. 

91210.30  Collection  services. 

(a)  The  MSPB  may  contract  for 
collection  services  to  recover 
outstanding  debts.  The  MSPB  may  refer 
delinquent  debts  to  private  collection 
agencies  listed  on  the  schedule  compiled 
by  the  General  Services  Administration. 
In  such  contracts,  the  MSPB  will  retain 
the  authority  to  resolve  disputes, 
compromise  claims,  terminate  or 
suspend  collection,  and  refer  the  matter 
to  the  Department  of  Justice  or  the 
General  Accounting  Office. 

(b)  The  contractor  shall  be  subject  to 
the  disclosure  provisions  of  the  Ptivacy 
Act  of  1974,  as  amended  i5  U.S.C. 
552a(m)],  and  to  applicable  Federal  and 
state  laws  and  regulations  pertaining  to 
debt  collection  practices,  including  the 
Fair  Debt  Collection  Practices  Act  15 
U.S.C.  1692.  The  contractor  shall  be 
strictly  accoimtable  for  all  amounts 
collected. 

(c)  The  contractor  shall  be  required  to 
provide  to  the  MSPB  any  data  contained 
in  its  files  relating  to  the  debt  account 
upon  agency  request  or  upon  returning 
an  account  to  the  MSPB  for  referral  to 
the  Department  of  Justice  for  Utigation. 

S  1210J1    Referral  to  tt>e  Department  of 
Justice  or  ttM  General  AccounUn^}  Office. 

Debts  over  $600  but  less  than  $100,000 
which  the  MSPB  determines  can  neither 
be  collected  nor  otherwise  disposed  of 
will  be  referred  for  litigation  to  the 
United  States  Attorney  in  whose  judicial 
district  the  debtor  is  located.  Claims  for 
amounts  exceeding  $100,000  shall  be 


Federal  Register  /  Vol.  54.  No.  235  /  Friday.  December  8.  1989  /  Rules  and  Regulatioos         50607 


referred  for  litigation  to  the  Commercial 
Litigation  Branch.  Civil  Division  of  the 
Department  of  Justice. 


S  1210.32    Compromtse,  i 
termlnatloa 

(a)  The  Chairman  of  Ae  MSPB  or  his 
designee  may  compromise,  suspend  or 
terminate  the  collection  of  debts  where 
the  outstanding  principal  is  not  greater 
than  $20,000.  MSPB  procedures  for 
writing  off  outstanding  accounts  are 
available  to  the  publia 

(b)  The  Chairman  of  the  MSPB  may 
compromise,  suspend  or  terminate 
collection  of  debts  wh^re  the 
outstanding  principal  is  greater  than 
$20,000  only  with  the  approval  of,  or  by 
referral  to  the  United  States  Attorney  or 
the  Department  of  Justice. 

(c)  The  Chairman  of  the  MSPB  will 
refer  to  the  General  Accounting  Office 
(GAO)  debts  arising  from  GAO  audit 
exceptions. 

S  1210.33    Omissions  not  a  defense. 

Failure  to  comply  with  any  provisions 
of  this  rule  may  not  serve  as  a  defeitse 
to  any  debtor. 

Dated:  December  S,  1989. 
Robert  E.  Taytor. 
Clark  of  the  Board. 
[FR  Doc  89-28706  Filed  12-7-8»,  8:46  am] 

BtUJNOCOM  7«»-«1-« 


DEPARTMEffT  OF  AGRICULTURE 

Federal  Crop  insurance  Corporation 

7CFRPart422 

[Docket  No.  7694S] 

Potaio  Crop  Insurance  Regulations; 
Correction 

agency:  Federal  Crop  Insurance 

Corporation.  USDA. 

action:  Interim  rule,  correction. 


Si 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  published  an  interim 
rule  with  request  for  comment  in  the 
Federal  Register  on  Tuesday,  October 
24, 1989,  at  54  FR  43276,  amending  the 
Potato  Crop  Insurance  Regulations  (7 
CFR  422)  by  changing  the  end  of 
insurance  period  for  potatoes  in 
Delaware,  Maryland,  and  New  Jersey.  In 
that  publication  the  heading  to  the 
document  was  inadvertently  titled  as 
the  General  Crop  Insurance  Regulations. 
This  notice  is  published  to  correct  that 
error. 

ADDRESS:  Written  comments  on  this 
correction  may  be  sent  to  Peter  F.  Cole, 
Office  of  the  Manager.  Federal  Crop 
Insurance  Corporation,  Room  4090, 


South  Building.  U.S.  Department  of 
Agricuit'jre  Washinjtton,  DC  20250. 
FOR  RJtrrKEJi  iNFORUATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Cor;>oration,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325 
SUM^AIENTARY  INFORMATIOH:  FR  DoC. 
No.  89-24986,  appearing  at  page  43276,  is 
corrected  by  amendirtg  the  title  of  the 
document  to  read  as  follows:  "Potato 
Crop  Insurance  Regulations", 

Authority:  7  U.S.C.  1506, 1516. 

Done  in  Washington.  DC  on  November  29, 
1980. 

David  W.  Cabrial. 

Acting  Manager,  Federal  Crop  Inaurance 
Corporation. 

[FR  Doc.  89-28649  Filed  12-7-89;  8:45  am] 
•ttUNa  COOK  S4M-0S-M 


Agricultural  Marketing  Servic* 

7  CFR  Part  907 

[Navel  Orange  Regulation  697] 

Navel  Orangaa  Growm  In  Arizona  and 
Dealgmrttd  Part  of  CaOf  omta 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Fmal  rule. 

Suhmary:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period  from 
December  8  through  December  14, 1989. 
Consistent  with  program  objectives, 
such  action  is  needed  to  balance  the 
supplies  of  fresh  navel  oranges  with  the 
demand  for  such  oranges  during  the 
period  specified.  This  action  was 
recommended  by  the  Navel  Orange 
Administrative  Committee  (Committee). 
which  is  responsible  for  local 
administration  of  the  navel  orange 
marketing  order. 

DATES:  Regulation  697  (7  CFR  part  907) 
is  effective  for  the  period  from 
December  8  through  December  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202]  447-8139. 
SUPFIXMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  907  (7  CFR  part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 


Act  of  1S>37,  as  amended,  bereiaafter 
referred  to  as  the  Act 

Tliis  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
M{iriceting  orders  issued  pursuant  to  the 
Act  end  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  smaO 
entities  actiiig  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibihty. 

There  are  approximately  123  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4.065  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defmed  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  Califorriia-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1.  Central  California,  which 
represented  65  percent  of  the  total 
production  in  1988-89.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  13  percent  of 
1988-89  production;  District  3  is  the 
desert  area  of  California  and  Arizona, 
and  it  represented  approximately  1 
percent  and  District  4,  which 
represented  approximately  1  percent  i* 
northern  California.  The  Committee's 
estimate  of  196&-00  production  is  79.800 
cars  (one  car  equals  1,000  cartons  at  37.5 
pounds  net  weight  each),  as  compared 
with  70,633  cars  during  the  1988-89 
season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export  and  processing  maritets. 
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The  domestic  (regulated)  fresh  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges.  The  Committee 
estimates  that  about  62  percent  of  the 
1980-90  crop  of  79,800  cars  will  be 
utilized  in  fresh  domestic  chaimels 
(49,500  cars),  with  the  remainder  being 
exported  fresh  (9  percent)  or  processed 
(29  percent).  This  compares  with  the 
1988-89  total  of  45.581  cars  shipped  to 
fresh  domestic  markets,  about  64 
percent  of  the  crop. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  Intended  to  provide 
benefits  to  growers.  Growers  benefit 
from  increased  ret\ims  and  improved 
market  conditions.  Reduced  fluctiuttions 
in  supphes  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  In  the  market 
throughout  the  marlceting  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Depautment.  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  oflfset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  growers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 
handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
enhance  grower  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  grower  level  Thus,  even 
a  small  variation  In  shipments  can  have 
a  great  impact  on  prices  and  grower 
revenue.  Under  these  circiunstances. 
strong  arguments  can  be  advanced  as  to 
the  benefits  to  growers,  particularly 
smaller  growers. 

At  the  beginning  of  each  marketing 
year,  the  Committee  submits  a 
marketing  poUcy  to  the  U.S.  Department 
of  Agriculture  (Department)  which 
discusses,  among  other  things,  the 
potential  use  of  volume  and  size 
regulations  for  the  ensuing  season.  The 
Committee,  in  its  1969-90  season 
marketing  policy,  considered  the  use  of 
volume  regulation  for  the  season.  This 
marketing  policy  is  available  from  the 
Committee  or  Ms.  Schlatter.  The 


Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate.  A 
"Notice  of  Marketing  Policy"  (notice), 
which  summarized  the  Committee's 
marketing  policy,  was  prepared  by  the 
Department  and  published  in  the 
October  19, 1989.  issue  of  the  Federal'   , 
Register  (54  PR  42966).  The  purpose  of 
the  notice  was  to  allow  public  comment 
on  the  Committee's  marketing  poHcy 
and  the  impact  of  any  regulations  on 
small  business  activities. 

The  notice  provided  a  30-day  period 
for  the  receipt  of  comments  from 
interested  persons.  That  comment 
period  ended  on  November  20, 1989.    ; 
Three  comments  were  received.  The 
Department  is  continuing  It»«naly8l8  of 
the  comments  received  and  the -analysis 
will  be  made  available  to  interested 
persons.  That  analysis  will  assist,  the 
Department  in  ev^u4 ting  -         ■    "  ■  "\. 
recommendations  for  the  issuance  of 
weekly  volume  regulations. 

The  Committee  met  publicly  on 
December  5. 1989,  in  Los  Angeles. 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  by  a  vote  of 
eight  to  one  with  one  abstention,  that 
2,050,000  cartons  is  the  quantity  of  navel 
oranges  deemed  advisable  to  be  shipped 
to  fresh  domestic  markets  during  the 
specified  week.  The  marketing  ■- 
information  and  data  provided  to  the 
Committee  and  used  in  its  deliberations 
was  compiled  by  the  Committee's  staff 
or  presented  by  Committee  members  at 
the  meeting.  This  information  Included, 
but  was  not  limited  to,  price  data  for  the 
previous  week  from  Department  market 
news  reports  and  other  sources, 
preceding  week's  shipments  and 
shipments  to  date,  crop  conditions, 
weather  and  transportation  conditions, 
and  a  reevaluation  of  the  prior  week's 
recommendation  in  view  of  the  above. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  set  forth  in 
its  1989-90  marketing  policy.  This 
recommended  amotmt  is  the  same  as 
that  estimated  in  the'tentative  shipping 
schedule  adopted  by  the  Committee  on 
November  14, 1989.  Of  the  2.050,000 
cartons.  1,988,500  are  allotted  for  District 
1.  and  61,500  are  allotted  for  District  3. 
Districts  2  and  4  are  not  regulated  as 
they  do  not  have  a  sufficient  quantity  of 
fruit  available  for  ciurent  shipment 

During  the  week  ending  on  November 
3a  1989,  shipments  of  navel  oranges  to 
fi^sh  domestic  markets,  including ' 
Canada,  totaled  1.586.000  cartons 
compared  with  1,259.000  cartons  shipped 
during  the  week  ending  on  December  1, 


1988,  Export  shipments  totaled  166,000 
cartons  compared  with  135.000  cartons 
shipped  during  the  week  ending  on 
December  1. 1988,  and  processing  and 
other  uses  accounted  for  321.000  cartons 
compared  with  239.000  cartons  shipped 
during  the  week  ending  on  December  1, 
1988. 

Fresh  domestic  shipments  to  date  this 
season  total  6,734,000  cartons  compared 
with  4,015,000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
950.000  cartons  compared  with  347,000 
cartons  shipped  by  this  time  last  season. 
Processing  and  other  use  shipments  total 
1,687,000  cartons  compared  with 
1,055,000  cartons  shipped  by  this  time 
last  season. 

For  the  week  ending  on  November  30. 

1989.  handlers  in  District  1  had  net 
undershipments  of  98,000  cartons. and 
handlers  in  District  3  had  net 
undershipments  of  3,000  cartons.  Thus, 
undershipments  of  101,000  cartons  will 
be  carried  over  into  the  week  ending  on 
December  7, 1989.  Preliminary  adjusted 
allotment  for  the  week  ending  on 
December  7,4989,  is  1,723,000  cartons. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  November  30, 
1989,  was  $7.38  per  carton  based  on  a 
reported  sales  volume  of  1,342.000 
cartons  compared  with  last  week's 
average  of  $7.89  per  carton  on  a  reported 
sales  volume  of  828.000  cartons.  The 
season  average  fo.b.  shipping  point 
price  to  date  is  $8.47  per  carton.  The 
average  f.o.b.  shipping  point  price  for 
the  week  ending  on  December  1. 1988, 
was  $8.73  per  carton:  the  season  average 
fo.b.  shipping  point  price  at  this  time 
last  season  was  $9.81  per  carton. 

The  Committee  reports  that  overall 
demand  for  navel  oranges  has  improved 
and  now  ranges  from  good  to  excellent 

According  to  the  National  Agricultural 
Statistics  Service,  the  1988-89  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  $3.86  per  carton,  65  percent  of  the 
season  average  parity  equivalent  price 
of  $5.98  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department  the  point  estimate  of  the 
1989-90  season  average  fresh  on-tree 
price  would  be  $4.33  per  carton.  This  is 
equivalent  to  66  percent  of  the  projected 
season  average  fresh  on-tree  parity 
equivalent  price  of  $6.54  per  carton.  It  is 
ciurently  estimated  that  there  is  less 
than  a  one  percent  probability  that  the 
1989-00  season  average  fresh  on-tree 
price  will  exceed  the  projected  season 
average  fresh  on-tree  parity  equivalent 
price. 
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Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  December  8  through  December  14. 
1989,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  iii  the 
interest  of  producers  and  consumers,  an 
orderly  fiow  of  navel  oranges  to  market 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
December  5, 1989,  and  this  action  needs 
to  be  effective  for  the  regulatory  week 
which  begins  on  December  8. 1989. 
Further,  interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting,  and  handlers  have  been 
apprised  of  the  provisions  of  this  rule 
and  the  effective  time.  It  is  necessary, 
therefore,  in  order  to  effectuate  the 
declared  purposes  of  the  Act  to  make 
this  regulatory  provision  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Fart  907 

Arizona,  California.  Marketing 
agreements  and  orders,  Navel.  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

PART  90~[AMENDEO] 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-^74. 

2.  Section  907.997  is  added  to  read  as 
follows: 


Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regualtions. 

§907.997    Navel  Orange  Reoulation  697. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  8  through  December  14. 1989, 
is  established  as  follows: 

(a)  District  1: 1,988.500  cartons: 

(b)  District  2:  unlimited  cartons; 

(c)  District  3:  61,500  cartons; 

(d)  District  4:  unlimited  cartons. 

Dated:  December  6, 1989. 
Charles  R.  Brader. 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  89-28883  Filed  12-7-89;  8:45  am] 
BHJJNOCooc  uw-vt-m 


7  CFR  Part  910 

[l.«mon  Regulation  695] 

Lemons  Grown  In  Callfomia  and 
Arizona;  Limitation  of  Handling 

agency:  .Agricultural  Marketing  Service, 

USDA. 

action:  Final  rult;. 

summary:  Regulation  695  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
300,000  cartons  during  the  period  from 
December  10  through  December  16, 1989. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

dates:  Regulation  695  (7  CFR  part  910) 
is  effective  for  the  period  from 
December  10  through  December  16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Beatriz  Rodriguez,  Marketing  Specialist 

Marketing  Order  Administration  Branch, 

F&V,  AMS,  USDA.  room  2523.  South 

Building.  P.O.  Box  96456.  Washington. 

DC  20090-6456;  telephone:  (202)  475- 

3861. 

SUPPlfMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulation  FlexibiUty  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  receipts  of 
less  than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California-Arizona  lemons  may  be 
classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  part  910),  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
pohcy  for  1989-90.  The  Committee  met 
publicly  on  December  5. 1989.  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  unanimously 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  Committee 
reports  that  overall  demands  for  lemons 
is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
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Act  to  make  these  regulatory  provisions 
e£fective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona.  California.  Lemons, 
Ma'  keting  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended  7  U.S.C.  601-674. 

2.  Section  910.995  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  91 0.995    Lemon  Regutation  695. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  10, 1989,  through  December 
16, 1989,  is  established  at  300.000 
cartons. 

Dated:  December  6. 1989. 
Charies  R.  Brader, 

Director  Fruit  and  Vegetable  Division. 
(PR  Ooc.  89-28882  FUed  12-7-89;  8:45  am] 
BIUJNQCOOE  3410-02-II 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

Policy  and  Procedures  for 
Enforcement  Actions;  Policy 
Statement 

agency:  Nuclear  Regulatory 

Commission. 

action:  Policy  statement:  modification. 

summary:  The  NRC  is  publishing  a 
modification  to  its  Enforcement  Policy  to 
add  an  additional  civil  penalty 
adjustment  factor  for  violations 
involving  maintenance  deficiencies.  This 
policy  is  codified  as  Appendix  C  to  10 
CFR  part  2. 

EFFECTIVE  DATE:  December  8. 1989. 
However,  it  will  only  be  applied  for 
violations  which  occur  after  March  8, 
1990.  Comments  submitted  on  or  before 
February  6, 1990,  will  be  considered. 

ADDRESSES:  Send  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
ATTN:  Docketing  and  Service  Branch. 
Deliver  comments  to  One  White  Flint 


North,  11555  Rockville  Pike.  Rockville, 
Maryland  20652,  between  7:30  a.m.  and 
4:15  p.m.,  weekdays.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  2120  L 
Street  NW.,  Lower  L^vel,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  Ueberman.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  492-0741. 
SUPPLEMENTARY  INFORMATION:  On 
March  23. 1988,  the  Commission  issued  a 
Policy  Statement  on  Maintenance  of 
Nuclear  Power  PlanU  (53  FR  9430) 
which  stated  the  Commission's 
expectations  in  the  area  of  maintenance 
and  its  intention  to  proceed  with  a 
rulemaking  on  maintenance. 
Subsequently,  on  November  28. 1988.  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (53  FR  47822) 
directed  toward  improving  the 
effectiveness  of  maintenance  programs. 
The  Commission  recognizes  that  the 
industry  and  individual  licensees  have 
made  improvements  in  their 
maintenance  programs.  Indeed,  the 
Commission  has  seen  noticeable 
progress  by  the  industry  over  the  past 
four  years  in  the  area  of  nuclear  power 
plant  maintenance.  The  Commission 
also  recognizes  that  the  industry  is 
committed  to  continue  to  improve 
maintenance.  Nevertheless,  NRC 
maintenance  team  inspections  have 
confirmed  that  further  improvements  are 
necessary,  especially  with  regard  to 
effective  implementation  of 
maintenance  programs.  In  view  of  the 
progress  made  to  date,  as  well  as  the 
industry's  expressed  commitment  to 
continue  to  improve  maintenance,  the 
Commission  has  decided  to  hold 
rulemaking  in  abeyance  for  a  period  of 
18  months  from  the  effective  date  of  the 
Revised  Policy  Statement  on 
Maintenance  of  Nuclear  Power  Plants 
which  was  published  elsewhere  in  this 
issue.  The  Commission  will  assess  the 
need  for  rulemaking  at  the  conclusion  of 
this  18  month  period,  based  upon 
industry  initiatives  and  progress  in 
improving  maintenance. 

The  Commission  believes  that  a 
strong  maintenance  program  can  make  a 
significant  contribution  to  safety.  In  the 
Revised  Policy  Statement  on  the 
Maintenance  of  Nudear  Power  Plants, 
the  Commission  stated  its  intention  to 
emphasize  maintenance  in  enforcing 
existing  requirements  for  power 
reactors.  Consistent  with  that  position, 
the  Enforcement  Policy  is  being  revised 
to  provide  such  emphasis  by  adding 
maintenance  failures  as  an  escalating 
factor  in  assessing  civil  penalties  where 


it  has  been  concluded  that  the  violation 

involves  a  significant  regulatory 
concern.  The  Commission  acknowledges 
that  inclusion  of  the  root  cause  of  a 
violation  as  an  escalation  factor  when 
considering  a  civil  penalt>'  is  a  change 
from  past  practice.  Further,  the 
Commission  recognizes  that 
consideration  of  only  one  root  cause 
(maintenance]  as  a  specific  escalating 
factor  focuses  on  only  a  fraction  of  the 
possible  casual  factors  that  may  be 
involved  in  a  particular  violation. 

By  this  change,  the  Commission  is  not 
establishing  a  new  group  of  civil  penalty 
actions.  Consistent  with  current 
practice,  a  violation  will  be  considered 
for  escalated  action  (Severity  Level  L  IL 
or  III  violations)  based  on  the  violation, 
including  its  impact,  circumstances,  and 
root  causes.  Special  escalation  will  only 
apply  if  the  violation  or  problem  area 
(aggregated  violations)  has  a 
maintenance  root  cause. 

The  Commission  concludes  that 
modifying  the  Enforcement  Policy  to 
permit  increased  civil  penalties  for 
Severity  Level  1, 11,  or  III  violations 
which  occur  90  days  or  later  after  the 
date  of  this  notice  and  which  result  from 
maintenance  deficiencies  may  provide  a 
further  incentive  to  ensure  that  all 
licensees  place  appropriate  attention  on 
maintenance  of  equipment  whose  failure 
could  significantly  impact  safety.  Use  of 
the  Conmiission's  enforcement  program 
in  this  maimer  to  emphasize  the 
importance  of  meeting  existing 
requirements  related  to  maintenance  is 
warranted  because  of  the  varying 
quality  of  licensee  maintenance 
programs,  including  implementation, 
and  the  decision  to  hold  in  abeyance  the 
rulemaking  on  maintenance.  By  this 
revision  to  the  Enforcement  Policy,  the 
Commission  is  putting  licensees  on 
notice  that  the  decision  to  defer  a 
maintenance  rule  does  not  mean  the 
Commission  does  not  expect  a  serious 
licensee  effort  in  the  maintenance  area. 
It  is  expected  that  the  revision  to  the 
Enforcement  Policy  will  remain  effective 
at  least  imtil  the  Commission 
reconsiders  the  need  for  rulemaking  in 
the  maintenance  area. 

Since  tliis  action  concerns  a  general 
statement  of  policy,  no  prior  notice  is 
required  and.  hence,  this  modification  to 
the  Enforcement  Policy  is  effective  upon 
issuance.  However,  the  modification  for 
maintenance  will  only  be  applied  for 
violations  which  occur  90  days  or  later 
after  the  date  of  publication. 

List  of  SubjecU  in  10  CFR  Fait  2 

Administrative  practice  and 
procedure.  Antitrust.  Byproduct 
material.  Classified  information.  Civil 
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penalty.  Enforcement,  Environmental 
protection,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Penalty,  Sex 
discrimination.  Source  material.  Special 
nuclear  material.  Violations,  and  Waste 
treatment  and  disposal. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  part  2 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161. 68  Stat.  948,  as 
amended  (42  U.S.C.  2201):  sec.  201, 88  Stat. 
1242.  as  amended  (42  U.S.C.  5841). 

2.  Appendix  C.  section  V.B  is 
amended  by  adding  section  V.B.7 
directly  after  paragraph  3  of  section 
V.B.6  to  read  as  follows: 

Appendix  C — General  Statement  of 
Policy  and  Procedure  for  NRC 
Enforcement  Actions 


V.  Enforceoient  Actions.  *  *  * 

B.  Civil  Penalty  •  '  * 

7.  Maintenance-Related  Cause 

The  base  civil  penalty  may  be  increased  as 
much  as  50%  for  cases  where  a  cause  of  a 
maintenance-related  violation  at  a  power 
reactor  is  a  progretmmatic  failure.  For  the 
purposes  of  application  of  this  factor,  a  cause 
of  the  violation  shall  be  considered  to  be 
maintenance-related  if  the  violation  could 
have  been  prevented  by  implementing  a 
maintenance  program  consistent  with  the 
scope  and  activities  defined  by  the  Revised 
Policy  Statement  on  the  Maintenanee  of 
Nuclear  Power  Plants.  In  assessing  this 
factor,  consideration  will  be  given  to,  among 
other  things,  whether  a  failure  to  perform 
maintenance  or  improperly  performed 
maintenance  was  a  programmatic  failure. 
The  degree  of  the  programmatic  failure  will 
be  considered  in  applying  this  factor. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  December  1989. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  89-28742  Filed  12-7-89;  8:45  am] 

BtLUNO  CODE  7StO-01-M 


10  CFR  Part  50 

Maintenance  of  Nuclear  Power  Plants; 
Revised  Policy  Statement 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Revised  policy  statement. 

SUMMARY:  The  Commission  believes 
safety  can  be  enhanced  by  improving 
nuclear  power  plant  maintenance  across 
the  nuclear  industry.  Consistent  with 
this  belief,  the  Commission  previously 
published  a  final  policy  statement  on 


maintenance  on  March  23, 1988  (53  FR 
9430),  and  a  proposed  rule  on  November 
28. 1988  (53  FR  47822).  The  Commission 
recognizes  that  the  industry  and 
individual  licensees  have  made 
improvements  in  their  maintenance 
programs.  Indeed,  the  Commission  has 
seen  noticeable  progress  by  the  Industry 
over  the  past  four  years  in  the  area  of 
nuclear  power  plant  maintenance.  The 
Commission  also  recognizes  that  the 
industry  is  committed  to  continue  to 
improve  maintenance.  Nevertheless, 
NRC  maintenance  team  inspections 
have  confirmed  that  further 
improvements  are  necessary,  especially 
with  regard  to  effective  implementation 
of  maintenance  programs.  In  view  of  the 
progress  made  to  date,  as  well  as  the 
industry's  expressed  conunitment  to 
continue  to  improve  maintenance,  the 
Commission  has  decided  to  hold 
rulemaking  in  abeyance  for  an  18  month 
period  to  monitor  industry  initiatives 
and  progress  and,  at  the  end  of  this  18 
month  period,  to  assess  the  need  for 
rulemaking  in  this  area.  This  revised 
policy  statement  is  being  issued  to 
describe  the  Commission's  expectations 
during  this  18  month  period,  as  well  as 
the  Commission's  planned  actions 
during  and  at  the  conclusion  of  this 
period.  This  policy  statement  contains  a 
voluntary  solicitation  of  reporting  and 
record  keeping  that  is  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  It  will  be  submitted 
to  the  Office  of  Management  and  Budget 
for  review  and  approval  of  the 
information  collections. 
effective  date:  This  revised  policy 
statement  is  effective  December  8. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Moni  Day,  Office  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone:  (301)  492-3730. 

Background 

On  March  23, 1988  (53  FR  9430),  the 
Commission  pubhshed  a  Policy 
Statement  on  Maintenance  of  Nuclear 
Power  Plants  which  stated  the 
Commission's  expectations  in  the  area 
of  maintenance  and  the  intention  to 
proceed  with  a  rulemaking  on 
maintenance.  Subsequently,  on 
November  28, 1988.  the  Commission 
published  a  notice  of  proposed 
rulemaking  (53  FR  47822)  directed 
toward  improving  the  effectiveness  of 
maintenance  programs. 

NRC's  rulemaking  initiative  served  to 
increase  industry  attention  on  this 
important  aspect  of  nuclear  power  plant 
safety.  The  Commission  acknowledges 
industry's  effort  and  progress  directed 
toward  improvements  in  maintenance 


and  endorses  industry  maintenance 
initiatives;  however,  recent  NRC 
inspections  of  hcensee  maintenance 
programs  and  their  implementation,  and 
evaluations  of  plant  operational  data 
indicate  that  many  licensee 
maintenance  programs  need  further 
improvement.  For  example,  there 
remains  a  wide  variation  across  the 
industry  in  the  effectiveness  of  the 
implementation  of  maintenance 
programs.  Areas  of  weakness  include 
engineering  support  root  cause  analysis, 
trending,  and  recordkeeping. 

The  Commission  believes  that  good 
maintenance  is  a  key  factor  in  achieving 
and  maintaining  a  high  level  of  safety  in 
plant  operations  throughout  the  life  of  a 
nuclear  power  plant  by  helping  to 
ensure  that  equipment  will  perform  its 
intended  function  when  required.  In 
addition,  a  well-documented  and 
executed  maintenance  program  is 
expected  to  be  significant  in  plant  life 
extension  decisions.  Because 
maintenance  plays  such  an  important 
and  integral  role  with  plant  operations 
in  assuring  public  safety,  the 
Commission  is  convinced  that  continued 
industry  attention  and  improvement  in 
the  maintenance  area  is  needed  not  only 
to  improve  maintenance  at  some  nuclear 
power  plants  today,  but  to  ensure 
performance  of  effective  maintenance  at 
all  nuclear  power  plants  in  the  future. 
Therefore,  the  Commission  has  decided 
to  hold  rulemaking  in  abeyance  for  a 
period  of  18  months  bom  the  effective 
date  of  this  revised  policy  statement  to 
permit  the  Commission  to  monitor 
industry  initiatives  and  progress  in 
improving  maintenance  and  to  evaluate 
the  need  for  additional  rulemaking. 

The  Commission  is  issuing  this 
revised  policy  statement  to  describe  the 
Commission's  expectations  and  future 
actions  planned  in  the  maintenance 
area,  and  to  restate  the  Commission's 
views  with  respect  to  what  constitutes 
an  effective  maintenance  program. 

Revised  Policy  Statement 

The  Commission  desires  to  have  in 
place  an  industry-wide  program  that 
will  ensure  effective  maintenance  is 
achieved  and  maintained  over  the  life  of 
each  plant.  The  Commission  expects 
each  licensee  to  assume  responsibility 
for  assuring  that  an  effective 
maintenance  program  is  or  has  been 
developed,  implemented  and  maintained 
at  his  facility.  The  Commission 
recognizes  that  the  Nuclear 
Management  and  Resources  Council 
(NUMARC)  and  the  Institute  for  Nuclear 
Power  Operations  (INPO)  can 
contribute,  through  their  leadership,  to 
an  industry-wide  program  for  improving 
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and  maintaining  effective  maintenance 
and  encourages  such  leadership. 
During  the  next  18  months,  the 
Commission  intends  to  closely  monitor 
individnal  licensees  and  tfie  industry  as 
a  whole  and  assess  the  need  for 
additional  rulemaking  in  the  area  of 
maintenance.  This  monitoring  will 
include  completion  of  the  ongoing 
Maintenance  Team  Inspections 
(including  some  selected  reinspections) 
and  review  of  other  inspection  results, 
and  performance  indicators;  and 
industry's  and  individual  licensee's 
performance,  commitments,  and 
progress  toward  improvement.  Industry 
groups  and  individual  licensees  are 
encouraged  to  provide  information  to 
docimient  their  commitments  and  to 
demonstrate  their  performance  and 
improvement  in  maintenance.  In 
addition,  the  Conmiission  intends  to 
continue  development  of  a  rule  on 
maintenance  so  that  at  the  end  of  the  18 
month  period,  if  rulemaking  is 
determined  to  be  necessary,  the 
Commission  will  be  in  a  position  to 
promulgate  such  a  rule. 

In  enforcing  existing  requirements 
over  this  time  period,  the  Commission 
intends  to  emphasize  maintenance  by 
assessing  whether  a  safety  significant 
violation  (i.e..  Severity  Level  III  or 
higher)  of  Hcense  conditions  or 
regulations  could  have  been  prevented  if 
an  effective  maintenance  program  had 
been  implemented.  Accordingly,  the 
Commission,  by  separate  actioa  is 
modifying  its  enforcement  policy  to 
provide  that,  for  safety-significant 
violations  where  a  civil  penalty  is 
appropriate,  the  amount  of  the  penalty 
for  such  a  violation  may  be  escalated 
where  a  programmatic  inadequacy  in 
maintenance  is  a  root  cause. 
Furthermore,  plant  specific  orders  or 
letters  requesting  information  pursuant 
to  10  CFR  50.54(f)  may  be  issued  where 
poor  or  declining  maintenance 
performance  raises  safety  issues. 
Additional  Commission  actions  and 
expectations  are  discussed  below. 

The  Commission  believes  that  the 
development  and  use  of  a 
comprehensive  performance-based 
standard  for  maintenance,  which 
provides  guidance  and  requirements  on 
the  scope,  goals,  performance  and 
activities  associated  with  an  effective 
maintenance  program,  is  important  in 
assuring  that  maintenance  is  improved, 
where  necessary,  and  remains  effective 
over  the  life  of  each  plant.  Therefore, 
during  the  next  18  months,  the 
Commission  intends  to  continue  to 
develop,  on  a  cooperative  basis  with  the 
industry  and  public,  a  maintenance 
standard  for  commercial  nuclear  power 


plants.  In  this  regard,  the  Commission 
has  issued  for  comraent  a  standard  for 
maintenance  in  the  form  of  a  draft 
regulatory  guide  and  announced  its 
availability  in  the  Federal  Register  (54 
PR  33988:  August  17. 1989).  The 
Commission  also  intends  to  hold  a 
workshop  early  in  1990  to  promote 
further  dialogue  on  the  standard.  The 
industry  and  the  public  are  encouraged 
to  assist  in  the  refinement  of  this 
standard  or  propose  a  suitable 
alternative  standard  for  NRC 
endorsement  (to  be  considered,  any 
alternative  standard  would  need  to  be 
proposed  to  the  Commission  by  March 
1, 1990).  The  Commission  intends  to 
have  a  standard  available  for  use  in 
approximately  1  year  and  will 
encourage  voluntary  industry  use  and 
adoption  of  this  standard.  Adoption  and 
use  of  an  acceptable  standard  will  be  a 
consideration  in  evaluating  industry's 
and  individual  licensee's  commitment  to 
achieving  and  sustaining  effective 
maintenance. 

An  integral  part  of  an  effective 
maintenance  program  is  the  monitoring 
and  feedback  of  results.  The 
Commission  believes  that  such 
programs  should  utilize  quantitative 
information  regarding  operational 
history,  especially  component  failures 
and  system  reliability/availability  to 
monitor  and  adjust  the  maintenance 
program.  Performance  indicators  that 
are  based  upon  actual  component 
reliability,  system  reliabili^/availability 
and  failure  history  provide  a  useful 
indication  of  maintenance  effectiveness. 
Such  measures  are  most  effective  when 
they  are  based  on  a  well-structured  and 
component-oriented  system,  e.g..  the 
Nuclear  Plant  Reliability  Data  System 
(NPRDS).  to  capture  and  track 
equipment  history  data.  The 
Commission  encourages  the  use  of  the 
industry-wide  NPRDS  data  for  this 
purpose,  including  improved  industry 
use  of  and  participation  in  the  NPRDS  to 
gauge  the  effectiveness  of  maintenance. 
Licensee  reporting  of  such  data  to  the 
system  in  a  timely  and  complete  manner 
and  licensee  use  of  such  data  to  monitor 
component  failures  and  system 
reliability /availability  for  comparison 
with  overall  plant  goals  or  standards, 
represents  one  acceptable  element  of 
maintenance  monitoring. 

The  Commission  intends  to  develop, 
validate,  and  use  maintenance 
effectiveness  indicators.  The 
Commission  also  encourages 
development  and  use  of  such  indicators 
by  liceneees  and  the  industry  such  that 
the  progress  of  improvement  hi 
meirrtenanoe  can  be  closely  monitored. 
To  that  effect,  the  Commission  has 


solicited  industry  participation  in  a  joint 
NRC/licensee  project  with  the  objective 
of  sharing  and  comparing  development 
work  on  maintenance  effectiveness 
indicators. 

Finally,  the  Commission  reemphasiies 
its  previous  views  with  respect  to 
elements  of  an  effective  maintenance 
program.  Specifically,  the  Commission 
expects  the  scope  of  each  licensee's 
maintenance  program  to  include  all 
systems,  structures  and  components 
addressed  by  existing  regulations  and 
licensee  commitments  and  described  in 
the  documents  (e.g..  Final  Safety 
Analysis  Report)  required  by  10  CFR 
50.34.  whose  failure  could  significantly 
impact  the  safety  or  security  of  the 
facility.  This  includes  systems, 
structures,  and  components  in  the 
balance  of  plant,  since  experience  has 
shown  that  failures  in  many  balance  of 
plant  systems,  structures,  and 
components  can  and  do  have  an  impact 
on  plant  safety  or  security. 

In  addition,  the  Commission  defines 
maintenance  as  the  aggregate  of  those 
actions  which  prevent  the  degradation 
or  failure  of.  and  which  promptly  restore 
the  intended  function  of.  structures, 
systems,  and  components.  As  such, 
maintenance  includes  not  only  the 
activities  traditionally  associated  with 
identifying  and  correcting  actual  or 
potential  degraded  conditions  (i.e.. 
repair,  surveillance,  diagnostic 
examinations,  and  preventive  measures) 
but  extends  to  include  all  supporting 
functions  for  the  conduct  of  these 
activities.  Accordingly,  each  commercial 
nuclear  power  plant  should  either  have 
in  place  or  develop  and  implement  a 
well-defined  maintenance  program  to 
assure  that  the  above  is  accomplished. 
Activities  and  supporting  functions  that 
should  be  considered  in  a  maintenance 
program,  as  defined  in  this  policy 
statement,  are  listed  below: 

(1)  Maintenance  Management  and 
Technology 

Corrective  and  preventive 
maintenance  programs  (the  latter  may 
include  reliability-centered  and 
predictive  maintenance  activities)  to 
integrate  and  focus  these  activities  on 
structures,  systems,  and  components 
whose  failure  could  significantly  impact 
safety  and  to  prioritize  preventive 
maintenance  tasks.  Maintenance 
management  and  technology  should 
include  consideration  of. 

(i)  Planning. 

(ii)  Scheduling. 

(iii)  Staffing. 

(iv)  Shift  Coverage. 

(v)  Resource  Allocation. 
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(vi)  Control  of  Contracted 
Maintenance  Services. 

(vii)  Availability  of  Parts.  Tools,  and 
FaciUtiea. 

(viii)  Measures  of  Maintenance 
Program  Effectiveness. 

(ix)  Internal  communications  between 
the  maintenance  organization  and  plant 
operations  and  support  groups,  as  well 
as  communications  between  plant  and 
coroorate  management  and  the  plant 
maintenance  organization. 

(x)  External  pommunications  between 
the  plant  maintenance  organization  and 
individual  vendors  to  consider  their 
recommendations  or  requirements. 

(2)  Engineering 

Ensure  engineering  support  to 
maintenance,  including  root  cause 
analysis  and  updating  the  maintenance 
program  as  a  result  of  plant 
modifications. 

(3)  Radiation  Exposure  Control 

Ensure  radiological  exposure  control 
including  ALARA  during  maintenance 
activities. 

(4)  Maintenance  Personnel 
Qualification  and  Training 

Develop  and  apply  maintenance 
personnel  qualifications  and  training 
requirements. 

(5)  Quality  Assurance 

Ensure  use  of  quality  assurance  and 
quality  control  to  maintenance-related 
activities. 

(6)  Documentation 

Develop  equipment  history  and 
trending,  maintenance  record-keeping, 
and  maintenance  procedures. 

(7)  Testing  and  Return  to  Service 

Develop  and  use  post-maintenance 
testing  aad  return  to  service  procedures. 

In  accordance  with  the  above,  the 
Commission  intends  to  monitor 
individual  licensee  and  industry 
commitments,  performance,  and 
improvement  in  maintenance  over  tfie 
next  18  months,  and  to  evaluate  the 
need  for  additional  rulemaking  to  ensure 
that  effective  maintenance  is  achieved 
and  maintained  over  the  life  of  each 
nuclear  power  plant 

Dated  at  Rockville.  MD,  this  5th  day  of 
December  1988. 

For  the  Nuclear  Regulatory  Commission. 
Sunu^l-Chilk. 
Secretary  of  tbe  Commission. 
[FR  Doc.  89-2S741  Filed  12-7-89;  8:45  am] 
muMO  coca  nm  si  m 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  545 
fMa  89-356] 
RIN  1550-AA06 

Agency  Offices 

Date:  October  31, 1989. 

agency:  Office  of  Thrift  Superivieion. 

Tresaury. 

action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  ("Office^  is  amending  its 
regulations  at  12  CFR  part  545  to  remove 
the  current  restriction  banning  Federal 
savings  associations  from  establishing 
agency  offices  to  originate  and  service 
loans  outside  the  same  state  as  the 
home  office  of  the  savings  association  or 
the  same  state  of  any  association's 
branch  office.  This  change  affords 
Federal  savings  associations  the 
flexibility  required  to  effectively  and 
efficientiy  service  and  manage  their 
multi-state  operations.  Additionally,  the 
Office  is  amending  12  CFR  545.96(d)  to 
require  notification  in  writing  of  agency 
openings  and  closings 
EFFECTIVE  DATE  January  8. 1990. 
FOR  FURTHER  INiaORMATION  CONTACT 
Cindy  L  Hausch,  Financial  Analyst, 
(202)  906-7488;  or  Cheryl  Martin. 
Regional  Director,  (202)  906-7869;  or 
Kathleen  Willard,  Deputy  Director.  (202) 
906-6789;  or  Patrick  G.  Berkakos. 
Dbector,  Corporate  Activities. 
Supervision  (Operations),  Office  of 
Thrift  Supervision  (Operations).  Office 
of  Thrift  Supervision,  1700  G  Street. 
NW.,  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  In  order 
to  allow  Federal  savings  associations  to 
operate  more  efficientiy  and  to  complete 
more  effectively  in  existing  markets,  the 
Federal  Home  Loan  Bank  Board 
("Board"),  predecessor  to  the  Office, 
proposed  to  amend  12  CFR  545.96  to 
remove  the  restriction  that  Federal 
savings  associations  may  not  estabtish 
agency  offices  to  originate  and  service 
loans  outside  the  same  state  as  the 
home  office  of  the  savings  association  or 
the  same  state  of  any  association's 
branch  office.  The  Board  proposed  to 
remove  the  reatriction.  thereby  allowing 
Federal  savings  associations  to 
establish  ageacy  offices  on  a  nationwide 
basis  without  regard  to  the  location  of 
the  home  or  branch  office(8).  Board  Res. 
No.  8&-1768.  54  FR  30555  (July  21. 1989). 
The  comment  period  expired  on 
September  19, 1989.  The  Office  received 
sixteen  comments  in  reqwswe  to  this 
proposal.  Ten  were  submitted  by 


savings  associations,  one  by  a  sanrings 
association  and  its  nondiverstted 
savings  and  loan  holding  coapaagp,  two 
by  trade  associations,  one  by  a  service 
corporation  of  a  savings  association 
involved  in  out-of-state  mortgage 
banking  activities,  and  two  by  Ivm  firms 
on  behalf  of  clients. 

All  of  the  commenters  supported  the 
proposal  and  strongly  favored  the 
adoption  of  a  final  rule.  None  of  the 
coaunenters  expressed  any  concern 
about  the  proposal  to  expand  the 
geograpical  area  in  which  lending 
offices  can  be  established.  Several 
commenters  raised  questions  about  the 
activities  mid  operations  of  these  offices 
includmg  state  authority  over  such 
offices,  operation  of  such  offices  under  a 
trade  name,  exportation  of  interest 
rates,  and  the  extent  of  activities  to 
which  they  can  engage.  The  proposed 
rule  was  limrted  to  the  question  of 
location  of  such  offices  and  not  to  the 
expansion  or  modification  of  the  range 
of  activities  that  such  offices  could 
engage  in  on  a  more  hmited  geographic 
basis.  Consequentiy,  the  Office  docs  not 
believe  it  is  appropriate  to  respond  to 
such  inquiries  at  this  time.  To  tbe  extent 
that  commenters  have  legal  questions 
about  the  activities  of  such  offices,  legal 
opinions  may  be  requested  from  the 
Chief  Counsefs  office.  The  commenters 
noted  that  allowing  agency  offices  (also 
referred  to  as  loan  production  offices)  to 
operate  outside  an  association's 
branching  territory  would  have 
numerous  benefits,  such  as:   • 

(1)  Increasmg  the  efficiency  of  Federal 
savings  associations  by  eliminating  the 
need  to  create  a  subsidiary  mortgage 
organization  and  thus  reducing  loan 
origination  costs; 

(2)  Benefiting  consumers  as  a  result  of 
Increased  competition  among  lending 
institutions  and  reduced  origination 
costs; 

(3)  Eliminating  separate 
reconticeeping,  issuance  of  stock,  and 
formal  borrowing  arrangements 
between  parent  and  service  corporation, 
thereby  reducing  costs  and  increasing 
competitiveness: 

(4)  Permitting  Federal  savings 
associations  to  offer  tbe  same  lending 
services  as  national  banks: 

(5)  Assisting  Federal  savings 
associations  to  originate  high  quality 
residential  mortgage  loans; 

(6)  Permitting  Federal  savings 
associations  to  open  an  office  in  strong 
lending  markets  more  quickly;  and 

(7)  Assisting  Federal  savings 
associatioos  to  increase  profits,  la  light 
of  change*  due  to  the  Financial 
Institutions  Reform,  Recovery  aad 
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Enforcement  Act  of  1989  and  the 
Office's  risk-based  capital  rule. 

Having  considered  the  comments 
summarized  above,  the  Office  is 
adopting  an  amendment  to  12  CFR 
543.96  to  remove  the  restriction  that 
Federal  savings  associations  may  not 
establish  agency  offices  to  originate  and 
service  mortgage  loans  outside  the  same 
state  as  the  home  office  or  any  branch 
office  of  the  savings  association.  The 
Office  is  also  amending  the  section  to 
require  notification  in  writing  of  agency 
openings  and  closings. 

Executive  Order  12291 

It  is  certified  that  this  final  rule  does 
not  constitute  a  "major  rule"  and, 
therefore,  does  not  require  the 
preparation  of  a  final  regulatory  impact 
analysis. 

Fmal  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604.  the  Office  Is 
providing  the  following  final  regulatory 
flexibility  analysis. 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  in  the 
SUPPLEMENTARY  INFORMATION  section. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  in  the 

SUPPLEMENTARY  INFORMATION  section. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  The  rule  would  have  no 
disportionate  impact  on  small 
institutions  or  other  entities.  Small 
institutions  as  well  as  large  ones  will 
benefit  from  the  rule. 

List  of  Subjects  m  12  CFR  Part  545 

Accounting,  Cons'imer  protection. 
Credit,  Electronic  funds  transfers, 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Accordingly,  the  Office  hereby 
amends  part  545,  subchapter  C  chapter 
V,  title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

PART  545— OPERATIONS 

1.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  Sec.  3,  as  added  by  sec.  301, 103 
Stat.  278  (12  U.S.C  1462a];  sec.  4.  as  added  by 
sec.  301, 103  Stat.  280  (12  U.S.C.  1463]:  sec.  5. 
48  Stat.  132,  as  amended  (12  U.S.C  1464]:  sec. 
18,  64  Stat.  891,  as  amended  by  sec.  221, 103 
Stat.  267  (12  U.S.C  1828). 

2.  Amend  S  545.96  by  revising 
paragraphs  (a)  and  (d)  to  read  as 
follows: 


9  S45.96    Agency.  ^ 

(a)  General.  A  Federal  savings 
association  may,  without  approval  of 
the  Office,  to  the  extent  authorized  by 
its  board  of  directors,  establish  or 
maintain  agencies  that  only  service  and 
originate  (but  do  not  approve)  loans  and 
contracts  or  manage  or  sell  real  estate 
owned  by  the  Federal  savings 

association. 

***** 

(d)  Notice.  A  Federal  savings 
association  shall  notify  the  District 
Director  in  writing  when  it  opens  or 
closes  an  agency. 

By  the  Office  of  Thrift  Supervision. 
M  Danny  Wall 
Director. 
(FR  Doc.  89-28648  Filed  12-7-89:  8:45  am] 

BILUNO  COOC  6730-01-M 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  101 

Administration 

agency:  Small  Business  Administration. 
action;  Final  rule. 

summary:  Section  7(a)(16)  of  the  Small 
Business  Act  (15  U.S.C.  636(a)(16))  (Act) 
authorities  the  Small  Business 
Administration  (SBA)  to  guaranty  an 
international  trade  loan  up  through 
$1,000,000,  plus  a  working  capital  loan  of 
up  through  $250,000.  Final  regulations 
were  published  on  June  5, 1989  (54  FR 
23960).  Section  7(a](12)  of  the  Act 
authorizes  SBA  to  guaranty  a  pollution 
control  loan  up  through  $1,000,000.  Final 
regulations  were  published  on 
September  27, 1989  (54  FR  39519).  This 
final  rule  increases  the  delegated 
approval  authority  of  designated  SBA 
officials  to  reflect  these  larger  guaranty 
amounts  for  the  two  programs. 
EFFECTIVE  DATE:  December  8, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Hertzberg,  Acting  Associate 
Administrator  for  Finance  and 
Investment,  Small  Business 
Administration,  1441  L  Street,  NW., 
Room  804-D.  Washington,  DC  20416. 
telephone  (202)  653-6574. 
SUPPLEMENTARY  INFORMATION:  Part  101 
consists  of  rules  relating  to  SBA's 
organization  and  procedures;  therefore, 
notice  of  proposed  rulemaking,  public 
participation,  analysis  imder  Executive 
Orders  12291  and  12612  and  a  regulatory 
flexibility  review.  5  U.S.C.  601,  et  seq., 
are  not  required  and  this  amendment  is 
adopted  without  resort  to  those 
procedures. 


List  of  Subjects  ui  13  CFR  Part  101 

Authority  delegation  (Government 
agencies),  Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies). 

PART  101-lAMENDED] 

Accordingly,  part  101  of  title  13, 
chapter  I  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  5,  Pub.  L  85-536,  72 
Stat.  384  and  385  (15  U.S.C  633  and  634.  as 
amended];  sec.  308,  Pub.  L  85-699.  72  Slat. 
634  (15  U.S.C  687,  as  amended);  sec.  5(b)(ll), 
Pub.  L.  93-386  (Aug.  23, 1974]:  and  5  U.S.C 
552. 

9101.3-2    (AmwKtedl 

2.  In  5  101.3-2,  part  I,  section  A,  the 
introductory  text  of  item  l.b  is  revised 
and  a  paragraph  is  added  after  the  table 
as  follows: 

Section  A— Loan  Approval  Authority 

4  *       *       * 

b.  Guaranty  loans.  7(a)  business  loans 
(except  sections  7(a)(12).  7(a)(13),  and 

7(a)(16): 

***** 

All  the  listed  officials  with  approval  or 
decline  authority  of  $750,000  shall  have 
the  authority  to  approve  or  decline 
pollution  control  loans  up  to  and 
including  $1,000,000  under  section 
7(a)(12)  and  international  trade  loans  up 
to  and  including  $1,250,000  under  section 
7(a)(16). 

(Catalog  of  Federal  Domestic  Assistance,  No. 
59.012  Small  Business  Loans) 

Dated:  October  31, 1989. 
Susan  Engeleiter, 
Administrator. 
[FR  Doc.  8*-28697  Filed  12-7-89;  8:45  amj 

BILUNC  COOE  I02S-01-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosaga  Form  New  Animal  Drugs 
Not  Subiect  to  Certification; 
Epsiprantel  Tablets 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
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approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Beecham 
Laboratories.  The  NADA  provides  for 
use  rf  epsiprantel  tablets  as  canine  and 
feline  anthelmintics. 

EFFECTIVE  DATE:  December  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3430. 

SUPPLEMENTARY  INFORMATION:  Beecham 
Laboratories,  Division  of  Beecham,  Inc., 
501  Fifth  St.,  Bristol,  TN  37620,  filed 
NADA  140-893  which  provides  for  use 
of  12.5-,  25-,  50-,  and  100-milligram  (mg) 
Cestex*  (epsiprantel)  Tablets  as  an 
anthelmintic  for  dogs. 

The  12.5-mg  tablet  is  also  indicated 
for  use  as  an  anthelmintic  in  cats.  The 
drug  is  used  for  removal  of  canine  and 
feline  cestodes  [Dipylidium  caninum 
and  Taenia  pisiformis  in  dogs  and  D. 
caninum  and  T.  taeniaeformis  in  cats). 
The  NADA  is  approved  and  the 
regulations  are  amended  by  adding  a 
new  21  CFR  520.816  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  9  514.11(e)(2)(ii)  (21 
CFR  514.11(e](2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
{HFA-305).  Food  and  Drug 
Administration.  Room  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  enviroiunental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  SubjecU  m  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 


PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  Im  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  3e0b). 

2.  New  S  520.816  is  added  to  read  as 
follows: 

§520.816    Epsiprantel  tabltts. 

(a)  Specifications.  Each  tablet 
contains  either  12.5, 25,  50,  or  100 
milligrams  of  epsiprantel. 

(b)  Sponsor  See  No.  000029  in 
S  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use- — (1)  Dogs^i] 
Amount.  2.5  milligrams  per  poimd  of 
body  weight. 

(ii)  Indications  for  use.  Removal  of 
canine  cestodes  Dipylidium  caninum 
and  Taenia  pisiformis. 

(2)  Cats — (i)  Amount.  1.25  milligrams 
per  pound  of  body  weight. 

(ii)  Indications  for  use.  Removal  of 
feline  cestodes  D.  caninum  and  T. 
taeniaeformis. 

(3)  Limitations.  For  oral  use  only  as  a 
single  dose.  Do  not  use  in  animals  less 
than  7  weeks  of  age.  Safety  of  use  in 
pregnant  or  breeding  animals  has  not 
been  estabUshed.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Dated:  December  1, 1989. 
Gerald  B.  Gueat, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  89-28667  Filed  12-7-89;  8:45  am] 

BILLma  COM  4160-41-41 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  IManagement  Service 

30  CFR  ParU  218,  250.  251,  252,  and 
256 

Collection  of  Royalties,  Rentals, 
Bonuses  and  Other  Monies  Due  the 
Federal  Government;  Oil  and  Gas  and 
Sulphur  Operations  In  the  Outer 
Contmentai  Shelf.  Geological  and 
Geophysical  (GAG)  Explorations  of  the 
Outer  Continental  Shelf;  Outer 
Continental  S^ef  DCS.  Oil  and  Gas 
Information  Prog^ar  and  Outer 
Contlnentai  Shei'  Mmer ais  and  Rlghts- 
of'Way  Management,  General 

agency:  Minerals  Management  Service, 

Interior. 

action:  Final  rule;  technical 

amendments. ^^^ 

summary:  This  rule  corrects  a  number 
of  inadvertent  errors  that  appear  in  the 
regulations  of  the  Minerals  Management 


Service  (MMS).  In  addition,  several 
addresses  are  changed  due  to  a  recent 
consolidation  of  many  of  the 
Washington.  DC  area  MMS  employees. 
This  action  is  required  to  notify  the 
public  of  the  errors  and  changes  of 
addresses  referred  to  above.  This  rule 
will  facilitate  public  access  to  MMS  and 
its  regulatory  program. 

EFFECTIVE  DATE:  December  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Gerald  D.  Rhodes,  Chief,  Branch  of 
Rules,  Orders,  and  Standards;  telephone 
(703)  787-1600  or  (FTS)  393-1600. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  by  MMS  in  the  Federal 
Register  on  AprU  1, 1988  (53  FR  10596), 
consolidated  and  restructured  varioua 
existing  rules  contained  in  regulations, 
OCS  Orders,  and  Notices  to  Lessees  and 
Operators.  That  rule  contained,  or 
created,  a  number  of  errors  that  are 
being  corrected  by  this  action.  These 
errors  are  technical  in  nature  and  are 
primarily  inadvertent  omissions, 
typographical  errors,  and  changes  in 
references.  Additional  changes  are 
being  made  to  notify  the  public  of  a 
change  of  address  for  several  offices  of 
MMS  that  occurred  in  April  and  May 
1989. 

The  MMS  is  issuing  this  technical 
amendment  of  30  CFR  parts  218. 2Sa 
251,  252.  and  256  as  a  final  rule  under 
the  authority  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(3)(B))  for 
the  following  reasons: 

(1)  The  changes  in  the  rules  are 
determined  to  be  "technical 
amendments"  or  attributable  to  charges 
made  by  the  rules  published  on  April  1, 
1988,  or  as  the  result  of  the  relocation  of 
several  offices  of  MMS  in  April  and  May 
1989. 

(2)  The  final  rules  have  already  been 
subject  to  public  review  and  comment. 

(3)  The  substance  of  the  final  rules 
has  not  changed. 

This  final  rule  is  being  made  effective 
upon  publication  under  the  authority 
conferred  by  5  U.S.C.  553(d)  for  die 
reasons  set  forth  in  the  preceding 
paragraph. 

This  notice  makes  technical 
corrections  to  30  CFR  Part  218— 
Collection  of  Royalties,  Rentals. 
Bonuses  and  Other  Monies  Due  the 
Federal  Government;  30  CFR  Part  250— 
Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf,  as 
published  by  MMS  on  April  1, 1988  (53 
FR  10596);  30  CFR  Part  251— Geological 
and  Geophysical  (G&G)  Explorations  of 
die  Outer  Continental  Shelf;  30  CFR  Part 
252— Outer  Continental  Shelf  (OCS)  Oil 
and  Gas  Information  Program:  and  30 
CFR  256 — Outer  Continental  Shelf 
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Minerals  and  Rights-of-Way 
Management  General. 

This  rule  does  not  establish  any  new 
information  collection  and  reporting 
requirements  nor  does  it  change  the 
substance  of  the  subject  regulations. 

This  amendment  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291;  therefore,  a  regulatory  impact 
analysis  is  not  required.  The  Department 
of  the  Interior  (DOI)  has  determined  that 
this  rule  will  not  have  a  significant 
economic  effect  on  small  entities  since 
offshore  activities  are  complex 
undertakings  generally  engaged  in  by 
enterprises  that  are  not  considered 
small  entities. 

The  rule  does  not  represent  a 
govenunental  action  capable  of 
interference  with  constitutionally 
protected  property  rights. 

Thus  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  Executive  Order  12630. 
Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

The  DOI  has  also  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

Author  This  document  was  prepared 
by  Jeff  Wiese,  Offshore  Rules  and 
Operations  Division,  MMS. 

List  of  Subjects 

30  CFR  Part  218 

Coal,  Continental  shelf.  Electronic 
funds  transfer,  Geothennal  energy. 
Government  contracts,  Indian  lands. 
Mineral  royalties,  Natural  gas.  Penalties, 
Petroleum,  Public  lands-mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

30CFRPart250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands-mineral  resources.  Public  lands- 
right-of-way,  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

30  CFR  Part  251 

Continental  shelf.  Freedom  of 
Information,  Oil  and  gas  exploration. 
Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Research. 


30  CFR  Pari  252 

Continental  shelf,  Freedom  of 
information.  Intergovernmental 
relations.  Oil  and  gas  exploration.  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  shelf. 
Government  contracts.  Oil  and  gas 
exploration.  Pipelines,  Public  lands- 
mineral  resources,  Public  lands  rights- 
of-way.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Dated:  November  17, 1989. 

M  Edward  Cassidy, 

Deputy  Director,  Minerals  Management 
Service. 

For  the  reasons  set  forth  in  the 
preamble,  30  CFR  parts  218,  250.  251, 
252,  and  256  are  amended  as  follows: 

PART  218-COLLECnON  OF 
ROYALTIES,  RENTALS,  BONUSES 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

1.  The  authority  citation  for  part  218 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.;  25  U.S.C. 
396a  et  seq.;  25  U.&C  2101  et  seq.;  30  U.S.C. 
181  et  seq.;  30  U5.C  351  et  seq.;  30  U.S.C 
1001  et  seq.;  30  U.S.C  1701  et  seq.;  31  U.S.C 
9701;  43  U.S.C.  1301  et  seq.;  43  U.S.C.  1331  et 
seq.;  and  43  U.S.C  1801  et  seq. 

921S.154    (Anwmtodl 

2.  Section  218.154,  in  paragraph  (a), 
remove  the  phrase  "  S  250.12(a)(1)  (ii). 
(iii)  or  (iv)  of  the  title,  the  Director,"  and 
add  in  iU  place  the  phrase  "30  CFR 
250.10  (b)(2)  through  (b)(4),  the  Regional 
Supervisor.". 

S  218.154    (AmwKtedl 

3.  Section  218.154,  in  the  introductory 
text  of  paragraph  (b),  remove  the  word 
"Director"  and  add  in  its  place  the 
words  "Regional  Supervisor";  in 
paragraph  (b)(1),  remove  the  citation  "30 
CFR  250.12  (b)(1)  or  (c)"  and  In  its  place 
add  the  citation  "30  CFR  250.10(a);  and 
in  paragraph  (b)(2),  remove  the  citation 
"30  CFR  250.12  (a)(l)(i)  or  (c)"  and  add 
in  its  place  the  citation  "30  CFR  250.10 
(b)(1),  (b)(5)  through  (b)(7).  or  (c)". 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

4.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  Sec.  204,  Pub.  L  95-372, 92  Stat 
629  (43  U.S.C.  1334). 


§250.3    [Amended] 

5.  Section  250.3,  in  paragraph  (b)  add 
the  word  "or"  following  the  words 
"natural  resources,". 

§250.12    [Amended] 

6.  Section  250.12,  in  paragraph  (e)(5), 
remove  the  incorrectly  spelled  word 
"forfieted"  and  add  in  its  place  the 
correctly  spelled  word  "forfeited". 

§  250.33    [Amended] 

7.  Section  250.33.  in  the  introductory 
text  of  paragraph  (b)(19),  add  the  phrase 
"or  9  250.46"  after  the  citation 

"5  250.45". 

§250.34    [Amended] 

8.  Section  250.34,  in  the  introductory 
text  of  paragraph  (b)(12).  add  the  phrase 
"or  i  250.46"  after  the  citation 

"5  250.45". 

§250.34    [Amended] 

9.  Section  250.34,  in  the  third  sentence 
of  paragraph  (q)(2),  add  a  comma 
between  the  words  "evaluated"  and 
"requires". 

§250.51    [Amended] 

10.  Section  250.51,  in  the  first  sentence 
of  paragraph  (g),  remove  the  word 
"drilUng". 

§250.53    [Amended] 

11.  Section  250.53.  in  paragraph  (c), 
remove  the  citation  "9.3"  and  add  in  its 
place  the  citation  "9.4". 

§250.79    [Amended] 

12.  Section  250.79,  in  the  second 
sentence,  remove  the  word  "safety"  and 
add  in  its  place  the  word  "safely". 

§250.85    [Amended] 

13.  Section  250.85.  in  the  last  sentence 
of  paragraph  (c)(1).  remove  the  phrase 
"of  rig  air"  and  add  in  its  place  the 
phrase  "if  rig  air". 

§2Sa86    [Amended] 

14.  Section  250.86,  in  the  second 
sentence  of  paragraph  (a),  remove  the 
word  "rate"  and  add  in  its  place  the 
word  "rated". 

§250.100    [Amended] 

15.  Section  250.100,  in  the  second 
sentence,  remove  the  phrase  "remote 
operated  or  automatic-manual"  and  add 
in  its  place  the  phrase  "remote  operated 
manual  or  automatic". 

§250.105    [Amended] 

16.  Section  250.105,  in  the  last 
sentence  of  paragraph  (c)(1),  remove  the 
phrase  "operations  of  rig"  and  add  in  its 
place  the  phrase  "operations  if  rig". 
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§25ai06    [Amended] 

17.  Section  250.106,  In  the  third 
sentence  of  paragraph  (a),  remove  the 
word  "sized"  and  add  in  its  place  the 
word  "sizes". 

f25ai06    [Amended] 

1&  Section  250.106.  in  the  fourth 
sentence  of  paragraph  (b)(2),  remove  the 
word  "blindor"  and  add  in  its  place  the 
words  "blind  or". 

§250.107    [Amended] 

la  Section  250.107,  in  the  second 
sentence  of  paragraph  (d),  remove  the 
word  "reinstated"  and  add  in  its  place 
the  word  "reinstalled". 

■§250.121    [Amended] 

za  Section  250.121,  in  the  introductoiy 
text  of  paragraph  (d).  add  the  words 
"one  of'  after  the  word  "that"  so  that  it 
reads"*  *  *  satisfaction  that  one  of  the 
following  criteria  are  met:",  and  in 
paragraph  (dj(2),  remove  the  last  word 
"and"  and  add  in  its  place  the  word 
"or". 

§250.126    {Amendea, 

21.  Section  250.126.  in  the  last 
sentence  of  paragraph  (a),  remove  the 
address  "12203  Sunrise  Valley  Drive; 
Reston.  Virginia  22091"  and  add  in  its 
place  the  address  "381  Elden  Street; 
Hemdon,  Virginia  22070-48ir'. 

§250.154    [Amendec, 

22.  Section  250.154,  in  the  first 
sentence  of  paragraph  (b)(2),  remove  the 
word  "delivering"  and  add  in  its  place 
the  word  "board^". 

§25aiS4   [Amended] 

23.  Section  250.154,  in  the  second 
sentence  of  paragraph  (b)(3),  remove  the 
word  "at"  and  add  in  its  place  the 
phrase  "not  to  exceed"  so  that  the 
sentence  reads:  "The  PSHL  shall  be  set 
not  to  exceed  15  percent  above  and 
below  the  normal  operating  pressure 
range." 


§25ai59    [Amended] 

24.  Section  25ai5e.  In  the  first 
•entenoe  of  paragraph  (a)(1),  remove  the 
incorrectly  spelled  word  "pipline"  and 
add  in  its  place  the  correctly  spelled 
word  "pipeline". 

J'JM.  161     |Am*ndM|] 

25.  Section  250.161,  in  paragraph 
(c)(2),  remove  the  citation  "(d)(1)"  and 
add  in  iU  place  the  citation  "(c)(ir. 

§250.iSC    |An>«fH)eo] 

28.  Section  ZSaiOO.  in  the  first 
ientence  of  paragraph  (f)(1),  add  the 
words  "based,  shall  be"  between  the 
words  "be  equipped"  so  that  it  reads 


"*  *  •  which  royalty  shall  be  based, 
shall  be  equipped  with  a  *  *  *", 

§250.204   [Amended] 

27.  Section  250.204,  in  the  last 
sentence  of  paragraph  (e),  remove  the 
citation  "§  250.23"  and  add  in  its  place 
the  citation  "8  250.24". 

§250.206   [Amended] 

28.  Section  250.208,  in  paragraph 
(a)(4),  remove  the  form  number  "(Form 
DI-10406)"  and  add  in  iU  place  the  form 
number  "(Form  DI-1040)", 

§250.210   [Amended] 

29.  Section  250.210,  hi  the  last 
sentence  of  the  introductory  paragraph, 
remove  the  word  "test"  and  add  in  its 
place  the  word  "text". 

§  250.210    (AmenaeCi 

30.  Section  250.210,  in  the  first 
sentence  of  paragraph  (b),  remove  the 
address  "Minerals  Management  Service, 
Mail  Stop  646, 12203  Sunrise  Valley 
Drive,  Reston.  Virginia  22091"  and  add 
in  its  place  "Minerals  Management 
Service;  Mail  Stop  648;  381  Elden  Street 
Hemdon.  Virginia  22070-48ir*. 

PART  251— GEOLOGICAL  AND 
QEOPHYSiCAL  .GiG)  £X  PL  ORATIONS 
OF  THE  OUTER  CONTINENTAL  SHELF 

31.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  Outer  Continental  Shelf  Lands 
Act  43  U.S.C.  1331 0t  aeq^  as  amended.  82 
Stat.  629;  National  Environmental  Policy  Act 
of  1969, 42  U.S.C  4332  et  seq.  (1970). 

§251.S-9    [Am«NMl 

32.  Section  251.5-3,  in  paragraph  (a), 
remove  the  address  '^951  Kidwell  Drive. 
Vienna.  Virginia  22180"  and  add  in  its 
place  the  address  "381  Elden  Street. 
Hemdon.  Virginia  22070-48ir. 

§251.6-3   (Amended] 

33.  Section  251.6-3.  in  the  first 
sentence  of  paragraph  (a),  remove  the 
incorrectly  spelled  word  "stratigraghic" 
and  add  in  its  place  the  correctiy  spelled 
word  "stratigraphic". 

PART  252 -OUTER  CONTTNENTAL 

SHELf  (DCS)  OIL  AND  GAS 
INFORMATION  PROGRAM 

34.  The  authority  citation  for  part  252 
continues  to  read  as  foUows: 

Anthority:  OCS  Lands  Act  43  U.8.C  1331 
0t  SBf,.  as  »t-T<^i^,  02  Stat  628;  Freedom  of 
Information  Act  5  U.S.C  552;  §  252J  aUo 
issued  under  Pub.  L  99-190  making 
continuing  appropriations  for  Fiscal  Year 
1980.  and  for  other  purposes. 


§252.5    [Amended] 

35.  Section  252.5,  in  the  first  sentence 
of  paragraph  (a),  remove  the  phrase  "in 
conjunction  with  the  Director  of  the 
Bureau  of  Land  Management"  and  the 
citation  "43  CFR  3300.2";  and  add  in  die 
place  of  the  citation  "30  CFR  256.10"  so 
that  the  sentence  reads:  "The  Director 
shall  prepare  an  index  of  OCS 
information  (see  30  CFR  256.10)." 

PART  2S6-OUTER  CONTINENTAL 
SHELF  MINERALS  AND  RIGHTS-OF- 
WAY  MAN  An  r  MENT,  GENERAL 

38.  The  authority  citation  for  part  256 
continues  to  read  as  follows: 

Authority:  Secretarial  Order  3071. 
Amendment  No.  1,  May  la  1962,  and  the  OCS 
Lands  Act  43  U  S.C  1331  et  $eq.,  as 
amended.  92  Stat  629. 


§2564)   [Amended] 

37.  Section  256.0  in  the  first  sentence 
add  the  phrase  "of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance"  after  the  word 
"Office"  so  that  the  sentence  reads: 
"The  information  collection 
requirements  contained  in  30  CFR  part 
256  have  been  approved  by  the  OfBce  of 
Management  and  Budget  under  44  U.S.C 
3501  et  seq.  and  assigned  clearance 
number  1010-0006." 


§256.7   [Amended] 

38.  Section  256.7.  in  paragraph  (a), 
remove  the  words  "Geological  Survey" 
and  "part  250  et  seq"  and  add  in  their 
places  the  words  "Minerals 
Management  Service"  and  parts  250  and 
270",  respectively,  so  that  the  sentence 
reads:  "For  Minerals  Management 
Service  regulations  governing 
exploratioit  development  and 
production  on  leases,  see  30  CFR  parts 
250  and  270." 

§256.72    [Amended] 

39.  In  i  256.72.  remove  the  phrase  "as 
provided  in  30  CFR  250.33". 

§2SC73   (Amended] 

40.  Section  256.73,  in  paragraph  (a), 
remove  the  word  "Director"  and  the 
citation  "30  CFR  250.12(c).  (d)(1)  or 
(d)(4)".  and  add  in  their  places  the 
words  "Regional  Supervisor"  and  the 
citation  "30  CFR  250.10(a).  (b)(2)  through 
(b)(7).  or  (c)".  respectively. 

§256.73   (Amended) 

41.  Section  256.73,  in  paragraph  (b). 
remove  the  word  "Director"  and  the 
dtaUon  "30  CFR  250.12(c).  (d)(1).  or 
(d)(4)",  and  add  In  their  places  the 
words  "Regional  Supervisor"  and  the 
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citation  "30  CFR  250.10(a).  (bX2}  through 
{b)(7).  or  (c)".  respectively. 

[FR  Doc  ae-28Se4  FU«i  Vi-7-»  Mi  am] 
Mujna  cooc  4rw-MMi 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  210 

Feoerai  Paymenta  Made  Through 
FmancW  Institutlona  by  the 
Automated  Clearing  Houae  Method 

AOENCy:  Financial  Management  Service. 
Fiscal  Service,  Department  of  the 
Treasury. 

action:  Final  rule:  correction. 

summary:  The  Financial  Management 
Service  is  correcting  clerical  errtHV  in 
referencing  paragraphs  as  a  result  of  the 
amendments  which  appeared  in  the 
Federal  Register  on  May  IZ  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  Morrow.  Manager.  Policy 
Research  Branch.  Financial 
Management  Service,  U3.  Department 
of  the  Treasury,  room  328,  Liberty 
Center.  401 14th  Street  SW, 
Washington,  DC  20227,  (202)  287-0308. 

SUPPLEMENTARY  rNFORMATKM:  The 

Financial  Management  Service  has 
promulgated  regulations  for  Federal 
payments  made  through  financial 
institutions  by  the  Automated  Qearing 
House  Method.  Ameodments  to  the 
regulations  promulgated  on  May  12, 1989 
(54  FR  20568)  added  certain  provisions 
which  caused  some  paragraph 
references  to  change.  Errors  in  the 
reference  to  paragraphs  are  corrected  by 
this  notice. 

The  folknving  corrections  are  made  tn 
31  CFR  part  210  published  on  May  12. 
1989  (54  FR  20568). 

S§  2iai0-210.14    [Cocrectfy  Redeslgnsfd 
as  SS  210.11-210.151 

1.  Section  210.10  is  redestgnated  as 
^  210.11. 

2.  Section  210.11  is  redesignated  as 
S  210.12. 

3.  Section  210.12  is  redesignated  as 
8  2iai3. 

4.  Section  210.13  is  rede8>gnated  as 
i  210.14. 

5.  Section  210.14  is  redesignated  as 
S  210.15. 

W.E.  Dousba. 
Commissioaer. 
[FR  Doc  89-28631  Rlsd  12-7-89;  8:45  am] 


POSTAL  SERVICE 
39  CFR  Part  111 

Domeatic  Man  Manual; 
Aniendments 

AOENCY:  Postal  Service. 
action:  Final  rule. 


SUMMARY:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  in  the 
Transmittal  Letter  for  issue  33  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  RegulaUons,  see  39  CFR  111.1. 

Most  of  the  revision]  are  minor, 
editorial  or  clarifying.  Substantive 
changes,  such  as  the  regulations  for 
mailing  etiologic  agent  preparations, 
clinical  specimens  and  biological 
products,  and  regulations  concerning  the 
eligibility  of  'Tlus"  issues  for  second- 
class  mail  privileges,  have  previously 
been  pubUshed  in  the  Federal  Register. 

EFfECTlVE  date:  December  17, 1989. 
FOR  FURTHER  INRMIMATKNt  CONTACT 
Paul  J.  Kemp,  (202)  286-2960. 
SUPPLEMENT ARY  INFORMATKHC  The 

Domestic  Mail  Manual  has  been 
amended  by  the  publication  of  a 
transmittal  letter  for  issue  33,  dated 
December  17, 1989.  The  text  of  all 
published  changes  is  filed  with  the 
Director  of  the  Federal  Register. 
Subscribers  to  the  Domestic  Mail 
Manual  receive  these  amendments 
automatically  from  the  Government 
Printing  Office.  The  following  excerpt 
from  the  Summary  of  Changes  section  of 
the  transmittal  letter  for  issue  33  covers 
the  minor  changes  not  previously 
described  in  interim  or  final  rules 
pubHshed  in  the  Federal  Register. 

Summary  of  Changes 

Chapter  1 

Section  113  J4,  Recruiting  Posters,  is 
amended  to  delete  the  last  sentence 
pertaining  to  the  display  of  recruitment 
posters  because  it  conflicts  with  the  flag 
diqilay  policy  in  Adminiatralive  Support 
Manual  A40.  (PB  2175a  11-16-89) 

Section  122.4,  Simplified  Address,  is 
retitled  Alternative  Addressing  Formats. 
Concurrently,  section  122.41  is  retitled 
Simplified  Address  Format,  and  other 
sections  are  renumbered  to  provide 
clearer  organizational  structure  within 
the  section.  (PB  21750. 11-16-89) 

Exhibits  V21Ma-r  are  revised  to 
reflect  mail  imKessing  changes  effective 
September  23. 1989.  (PB  21744.  9-28-89) 

Section  124^,  Live  Animals,  is 
amended  to  provide  for  the  mailing  of 


live  day-old  partridges  and  quail.  (PB 
21745. 10-6-89) 

SecdoB  V2AJab(l)  is  revised  to  allow 
adult  chickens,  guinea  fowl  turkeys, 
doves,  pheasants,  partridges,  quail 
ducks,  geese  and  swan,  as  well  as 
pigeons,  to  enter  the  mailstream  via 
Express  Mail  if  they  are  packaged  in 
biologically  secure  containers  approved 
by  the  Office  of  Classification  and  Rates 
Administration.  (PB  21747. 10-19-89) 

Section  137.252  is  updated  with 
several  new  agencies  and  deletes/ 
changes  several  business  reply  mailer 
permits.  Additionally,  the  titles  of 
several  agencies  have  been  changed  and 
others  have  changed  from  a  sampling 
number  (RPW)  to  direct  accountability 
(M). 

Section  145.S27a  Responsibility,  is 
revised  to  clarify  that  the  final  approval 
authority  is  the  General  Manager  of  the 
Rates  and  Classification  Center  that 
serves  the.  post  office  where  the  AMS 
request  was  lubmitted.  No  other 
concurrence  is  required.  (PB  21744, 9-28- 
89) 

Section  146.123,  is  amended  to  clarify 
procedures  for  handling  mailable  matter 
found  in  the  mailstream  without  postage 
affixed  that  is  intended  for  delivery  by  a 
private  delivery  company.  {JPQ  21748, 10- 
26-89) 

Section  148.2,  Appeal  of  Ruling,  is 
revised  to  add  that  in  addition  to  a 
General  Manager,  Rates  and 
Classification  Center,  any  general 
manager  of  a  division  in  the  Office  of 
Classification  and  Rates  Administration 
may  assess  a  revenue  deficiency.  (PB 
21743,  9-21-89) 

Chapters 

Section  328,  Priority  Mail,  is  amended 
to  authorize  the  use  of  merchandise 
return  service  to  provide  reshipment  via 
Priority  Mail  for  mail  sent  to  post  office 
box  addresses  at  one  or  more  other 
postal  facilities.  (PB  21749, 11-2-89) 

Sections  362.4,  362.5.  362.6,  and  365.25 
are  revised  and  382.4  was  added  to 
modify  the  rate  markings  and  postage 
payment  requirements  for  pieces  mailed 
at  the  ZIP -I- 4  and  ZIP-t-4  Barcoded 
rates.  Material  previously  contained  in 
382.4  was  renumbered  362.5.  (PB  21749, 
11-2-89) 

Chapter  4 
***** 

Section  429  is  revised  to:  (1)  clarify 
that  "external  dimensions"  of  the 
supplement  referred  to  in  429.1120  and 
429.162c  are  the  length  and  height:  (2) 
amend  429.114  to  dearly  provide  mailers 
of  supplements  to  unbound  publications 
with  the  option  of  complying  with  the 
requirements  for  supplements  to  bound 
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publications;  (3)  amend  429.31^  to  clarify 
the  definition  of  "label  carrier"  to 
provide  that  it  is  a  single,  unfolded,  and 
uncreased  sheet  of  paper  or  card  stock; 
and  (4)  amend  A2S.3i\g(4)  to  extend  the 
alternatives  for  placement  of  addresses 
and  address  labels  to  include  addresses 
on  subscription,  renewal  gift,  and 
request  forms  and  receipts.  (PB  21744, 9- 
28-89) 

Section  429  31,  :)  "Note**  under 
General  Aca.-vss.ng  is  revised  to  include 
instructions  for  printing  material  on  the 
front  of  a  label  carrier  and  to  further 
clarify  the  placement  of  advertisement 
material  on  the  reverse  side  of  label 
carriers.  (PB  21745,  lO-S-89) 

Section  445.223e,  445.233,  and  445.242 
are  amended  to  (1)  remind  that  second- 
class  mail  for  foreign  destinations  must 
be  prepared  in  sacks  according  to 
regulations  in  International  Mail 
Manual  244.52  and  (2)  to  emphasize  that 
such  mail  cannot  be  prepared  on  pallets. 
(PB  21744. 9-2S-89] 

Chapter  6 

Sections  682.4. 662.5.  and  66241  are 

revised  to  modify  the  rate  markings  and 
postage  payment  requirements  for 
.  pieces  mailed  at  ZIP-t-4  and  ZIP -(-4 
Barcoded  rates.  (PB  21749, 11-2-89) 

Sections  667.13,  667.32.  and  667.42 
have  been  revised  specifically  to  allow 
mailers  of  nonidentical-weight  bulk 
third-class  mailings  the  more  stringent 
option  of  preparing  sacks  whenever  125 
pieces  or  15  pounds  of  pieces  is 
developed  for  the  same  presort 
destination,  provided  adequate 
documentation  can  be  presented  in 
support  of  the  mailing.  These  sections 
were  also  reorganized  and  recodified  for 
added  clarification.  (PB  2175a  11-18-89) 

Section  68132,  Meter  Stamps,  is 
revised  to  provide  that  regulations 
which  allow  the  lowest  rate  to  be 
affixed  to  each  piece  in  a  metered  or 
precanceled  stamp  ZIP-f-4  mailing  apply 
to  mailings  of  nonidentical-weight 
pieces  as  well  as  identical-weight 
pieces.  The  application  of  this  regulation 
to  nonidentical-weight  pieces  is  being 
permitted  because  the  documentatioa 
required  for  the  ZIP -(-4  rate  levels 
involved  is  sufficiently  detailed  to  allow 
verification  of  the  mailings  for  accurate 
preparation  and  postage  payment.  (PB 
21739,  8-24-89) 

Chapter  7 

Section  725.4<y,  adds  the  words 
"library  rate"  for  clarification.  (PB  21749, 
11-2-89)  ij 

Chapter  ff 

Exhibit  91121  is  revised  to  add  a  note 
clarifying  that  $25,000  is  the  maximum 
amount  of  postal  insurance  available. 


Fees  for  articles  valued  over  that 
amount  are  for  handling  only.  (PB  21744. 
9-20-89) 

Section  011.22,  Payment  of  Fees  and 
Postage,  is  revised  to  Include  the 
requirement  that  whenever  a  permit  is 
used  on  registered  mail  the  exact 
amount  of  postage  and  fees  paid  must 
be  shown  within  the  imprint  (PB  21749, 
11-16-89) 

Part  919,  Merchandise  Return,  is 
amended  to  authorize  the  use  of 
merchandise  return  service  to  provide 
reshipment  via  Priority  Mail  for  mail 
sent  to  post  office  box  addresses  at  one 
or  more  other  postal  facilities.  (PB  21749, 
11-2-89) 

Section  018.41,  is  amended  to  provide 
for  printing  of  die  merchandise  label 
direcUy  on  the  mailpiece.  (ra  21739, 0- 
24-«) 

list  of  Subjects  in  39  CFR  Part  HI 

Postal  Service. 

PART  111-QENERAL  INFORMATION 
ON  POSTAL  SERVICE 

1.  The  authorify  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Autliority:  5  U.S.C  552(a);  39  U.S.C.  101, 
401.  403,  404,  3001-3011.  3201-3219,  3403-3406, 
3621.5001. 

2.  In  consideration  of  die  foregoing, 
die  table  at  die  end  of  1 111.3(e)  is 
amended  by  adding  at  the  end  thereof 
the  following: 


(111-3 

ManuaL 


Amendments  to  ttie  DomesHe  Man 


Transmmai 
totter  for  tnu* 

Dated 

reoeni 

pubication 

33 

Oea17, 1989_. 

54  FR  [Insert 
FRpeffe 
number] 

Fred  Eg^estoa, 

Assistant  General  Counsel,  Legislative 

Division. 

[FR  Doc  89-28629  FUed  lZ-7-69;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

[FRL-3694-61 

Ocean  Dumping:  Designation  of  Site 

AOENCV:  Environmental  Protection 


Agency  (EPA). 
ACTKNC  Final  rule. 


SUMMANV:  EPA  today  designates  an 
existing  dredged  material  disposal  site 
located  in  the  Gulf  of  Mexico  near  the 
Barataria  Bay  Waterway  (BBWW)  for 
the  continued  disposal  of  dredged 
material  removed  from  the  BBWW.  This 
action  is  necessary  to  provide  an 
acceptable  ocean  dumping  site  for  the 
current  and  future  disposal  of  this 
material  This  final  site  designation  is 
for  an  indefinite  period  of  time,  but  the 
site  is  subiect  to  monitoring  to  inaxxte 
that  unacceptable  adverse 
environmental  impacts  do  not  occur. 

DATE:  This  designation  shall  become 
effective  on  January  8, 1990. 
AOOmsscs:  Norm  Thomas.  Chief. 
Federal  Activities  Branch  (eE-F),  U.S. 
EPA.  1445  Ross  Avenue.  Dallas.  Texas 
75202-2733. 

Information  supporting  this 
designation  is  available  for  public 
inspection  at  the  following  locations: 

EPA,  Region  6, 1445  Ross  Avenue,  9th 
Floor.  Dallas,  Texas  75202. 

Corps  of  Engineers,  New  Orieans 
District  Foot  of  Prytania  Sti«et  room 
296,  New  Orieans,  Louisiana  70160. 

FOR  RIRTHER  INFORMATKNi  CONTACT: 

Norm  Thomas  214/655-2280  or  FTS/255- 

2260. 

SUPPLEMENTARY  INPORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  33  U.S.C.  1401 
et  seq.  ["the  Act"),  gives  die 
Administrator  of  EPA  the  authorify  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authorify  to  designate  ocean  dumping 
sites  to  die  Regional  Administi'ator  of 
the  Region  in  which  the  site  is  located. 
This  site  designation  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  L  subchapter  H,  i  22a4) 
state  that  ocean  dumping  sites  will  be 
designated  by  publication  in  part  228.  A 
list  of  "Approved  Interim  and  Final 
Ocean  Dumping  Sites"  was  published  on 
January  11, 1977  (42  FR  2481  et  seq.). 
That  list  established  die  BBWW  site  for 
the  disposal  of  material  dredged  from 
the  BBWW.  In  January  1980,  the  interim 
status  of  the  BBWW  site  was  extended 
indefiititely. 

B.  EIS  Development 

Section  102(2)(c)  of  die  National 
Environmental  Policy  Act  of  1969. 42 
U.S.C  4321  et  sag..  ("NEPA")  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
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significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type, 
EPA  has  voluntarily  committed  to 
prepare  ElSs  in  connection  with  ocean 
diimping  site  designations  such  as  this 
(39  FR  16188.  May  7, 1974). 

EPA  and  the  New  Orleans  District 
Corps  of  Engineers  (COE)  have  jointly 
prepared  a  Final  Environmental  Impact 
Statement  entitled  "Environmental 
Impact  Statement  (EIS]  for  the  Barataria 
Bay  Waterway,  Louisiana  Ocean 
Dredged  Material  Disposal  Site 
Designation."  On  August  11, 1989.  a 
notice  of  availability  of  the  Final  EIS  for 
public  review  and  comment  was 
published  in  the  Federal  Register.  The 
public  comment  period  on  this  final  EIS 
closed  on  September  11, 1989.  No 
comments  were  received  on  the  Final 
EIS. 

In  accordance  with  the  requirements 
of  the  Endangered  Species  Act  EPA  and 
the  COE  have  completed  a  biological 
assessment.  The  COE  has  coordinated  a 
no  adverse  effect  determination  with  the 
National  Marine  Fisheries  Service 
(NMFS)  and  NMFS  has  concurred  with 
this  determination.  The  State  of 
Louisiana  has  indicated  that  EPA't 
action  is  not  consistent  with  the 
Louisiana  Coastal  Zone  Management 
Program.  However.  EPA  has  determined 
that  designation  of  the  BBWW  site  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  Coastal  Zone 
Management  Act 

The  action  discussed  in  the  EIS  is 
designation  for  continuing  use  of  an 
ocean  disposal  site  for  dredged  material. 
The  purpose  of  the  designation  is  to 
provide  an  environmentally  acceptable 
location  for  ocean  disposal.  The 
appropriateness  of  ocean  disposal  is 
determined  on  a  case-by-case  basis. 
Prior  to  each  use  the  Corps  will  comply 
with  40  CFR  part  227  by  providing  EPA  • 
letter  containing  all  the  necessary 
information. 

The  EIS  discussed  the  need  for  the 
action  and  examined  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  and  the  analysis  was 
updated  in  the  Final  EIS  based  on 
information  from  the  COE.  The  nearest 
land  disposal  area  occurs  about  3.5 
miles  ncuth  of  the  disposal  site. 
However,  this  area  is  already  osed  for 
disposal  of  material  dredged  from  the 
bay  portion  of  the  BBWW.  Using  this  or 
other  sites  would  increase  costs 
considerably  and  reduce  their  life 
expectancy,  necessitating  acquisition  of 
new  areas.  Accordingly,  this  alternative 
was  not  considered  feasible.  Marsh 
creation  and  beach  nourishment  with 


BBWW  material  were  also  evabated. 
Because  of  increased  transportation 
costs,  these  alternatives  were  also 
determined  not  practicable. 

Four  ocean  disposal  alternatives — two 
shallow  water  areas  (including  the 
proposed  site),  a  mid-shelf  area  and  a 
deepwater  area — were  evaluated.  Use  of 
the  mid-shelf  and  deepwater  sites  would 
involve:  (1)  Increased  transportation 
costs  without  any  corresponding 
environmental  benefits;  (2)  the  removal 
of  sediments  from  the  nearshore 
environment  making  them  unavailable 
for  movement  and  deposition  by 
longshore  currents;  and  (3)  increased 
safety  hazards  resulting  from 
transporting  dredged  material  greater 
distances  through  areas  of  active  oil  and 
gas  development  Because  of  these 
reasons,  the  mid-shelf  area  and  the 
deepwater  area  were  eliminated  from 
further  consideration.  An  alternate 
shallow-water  site  located  further  east 
or  immediately  west  of  the  existing  site 
was  also  evaluated.  However,  no 
environmental  benefits  would  be  gained 
by  its  selection. 

The  EIS  presented  die  information 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  for  final 
designation  and  is  based  on  a  disposal 
site  environmental  study.  The  study  and 
final  designation  process  are  being 
conducted  in  accordance  with  the  Act 
the  Ocean  Dumping  Regulations  and 
other  applicable  Federal  environmental 
legislation.  This  final  rulemaking  notice 
fills  the  same  role  as  the  Record  of 
Decision  required  under  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  for  agencies 
subject  to  NEPA. 

C  Site  Designation 

On  August  18, 1989,  EPA  proposed 
designation  of  this  site  for  the 
continuing  disposal  of  dredged  materials 
from  the  BBWW.  The  public  comment 
period  on  this  proposed  action  closed  on 
October  2. 1989.  No  comments  were 
received  on  the  proposed  rule. 

The  BBWW  ocean  disposal  site  is 
located  off  the  Barataria  Basin  of 
southeast  Louisiana.  The  northern  end 
of  the  site  is  about  1.25  miles  southeast 
of  Grand  Terre  Island  and  about  2.0 
miles  east  of  Grand  Isle  in  Jefferson 
Parish.  The  site  extends  approximately 
three  miles  offshore.  Water  depths  at 
the  site  range  from  8  to  20  feet  The 
coordinates  of  the  rectangular  shaped 
site  are  as  follows:  29*1610"  N., 
89*56'20"  W.;  29*14'19"  N..  STSSie"  W.; 
29*1400"  N..  89*53'36"  W.;  29*16'29" N.. 
89*55'59"  W. 


0.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  Impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  may  be  terminated  or 
limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels.  The  general  criteria  are  given  in 
S  228.5  of  the  EPA  Ocean  Dumping 
Regulations;  S  228.6  lists  eleven  specific 
factors  used  in  evaluating  a  proposed 
disposal  site  to  assure  that  the  general 
criteria  are  met. 

EPA  has  determined,  based  on 
information  presented  in  the  Final  EIS, 
that  the  existing  site  is  acceptable  under 
the  five  general  criteria.  The  Continental 
Shelf  location  is  not  feasible  and  no 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site. 
Historical  use  of  the  existing  site  has  not 
resulted  in  substantial  adverse  effects  to 
living  resources  of  the  ocean  or  to  other 
uses  of  the  marine  environment  The 
characteristics  of  the  site  are  reviewed 
below  in  terms  of  the  eleven  specific 
factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast.  (40  CFR  228.6(a)(1).) 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  gently  slopes  to  the 
southeast  (2.0  feet  per  mile). 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  (40  CFR  22a6(a)(2).) 

The  northern  Gulf  of  Mexico  is  a 
breeding,  spawning,  nursery  and  feeding 
area  for  shrimp,  menhaden  and 
bottomfish.  Migration  of  fish  and 
shellfish  throu^  the  area  is  heaviest 
during  spring  and  fall.  The  BBWW 
ocean  disposal  site  represents  a  small 
area  of  the  total  range  of  the  fisheries 
resource.  Impacts  to  endangered  or 
threatened  turtles  and  whales  that  mi^t 
utilize  the  area  for  the  listed  activities 
are  negligible.  Grand  Terre  Island 
harbors  a  bird  nesting  colony  consisting 
of  black  skimmers.  This  colony  is 
located  about  2.5  miles  fitim  the 
disposal  site. 
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3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  (40  CFR 
228.6(a)(3}.) 

The  existing  ocean  disposal  site  is 
about  1  mile  firom  the  nearest  beach  -on 
Grand  Terre  Island.  The  Grand  Terre 
beach  is  sparsely  used  because  it  is 
small  and  accessible  only  by  boat 
There  is  a  beach  on  the  eastern  end  of 
Grand  Isle  in  Grand  Isle  State  Park, 
about  1.5  miles  to  the  east  that  attracts 
visitors.  The  txirbidity  plume  resulting 
from  disposal  would  be  diluted  to 
ambient  levels  well  before  reaching 
either  of  these  beaches. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
(40  CFR  228.6(a)(4).) 

The  material  to  be  disposed  of  is  from 
the  adjacent  area  of  the  BBWW  and 
consists  of  a  mixture  of  sand,  silt  and 
clay  obtained  by  hydraulic  dredge. 
Sediment  grain  size  generally  decreases 
in  the  offshore  direction,  with  sands 
being  predominant  in  the  disposal  site. 
Approximately  500,000  cubic  yards  of 
material  are  disposed  of  in  the  site 
during  each  use.  The  material  is 
removed  with  a  hydraulic  dredge  and 
released  in  the  disposal  site.  The 
material  is  not  packaged  in  anyway.  The 
Corps  of  EnfiriAers  woidd  likely  be  the 
only  user  of  the  site. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.6(a;(5).) 

Surveillance  is  possible  by  shore- 
based  radar,  aircraft  or  day-use  boats. 
No  surveillance  is  currently  performed 
by  the  U.S.  Coast  Guard.  Monitoring 
would  be  facilitated  by  the  fact  that  the 
disposal  site  is  nearshore,  in  shallow 
waters,  and  has  basehae  data  available. 
The  primary  purpose  of  nonitoring  is  to 
determine  whether  disposal  at  the  site  is 
significantly  affecting  areas  outside  the 
disposal  area  and  to  detect  any 
unacceptable  adverse  effects  occurring 
in  or  around  the  site.  Based  on  historic 
data,  an  intense  monitoring  program  is 
not  warranted.  However,  in  order  to 
provide  adequate  warning  of 
environmental  harm.  EPA  will  develop  a 
monitoring  plan  in  coordination  with  the 
COE.  The  plan  would  concentrate  on 
periodic  depth  soundings  and  sediment 
and  water  quality  testing. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
22&6(a)(6).) 

Mixing  processes,  current 
characteristics,  and  sediment  transport 
in  the  neanluve  region  off  Barataria 
Pass  are  inflwsBMd  by  tidal  currents, 
winds,  and  storms.  Chemical  and 
physical  parameters  generally  indicate  a 


fairly  homogenous  water  column  in  the 
area.  Density  stratification  can  occur 
seasonally  to  a  minor  extent  with 
fresher  water  from  the  Mississippi  River 
on  the  surface.  In  the  summer,  bottom 
waters  on  the  Louisiana  shelf  are 
occasionally  oxygen  depleted,  which 
can  cause  moriaUty  of  benthic 
organisms.  During  a  site  study  in 
December  1980.  waters  were 
supersaturated  with  oxygen  at  all 
depths.  During  June  1981,  waters  were 
partially  saturated  or  supersaturated 
with  oxygen  down  to  about  sixteen  feet. 
Velocities  of  3  to  4  knots  may  occur 
during  storm  events.  It  appears  that  the 
predominant  current  is  to  the  west  but 
easterly  currents  occur  with  storm 
events.  Data  on  the  specifics  of  currents 
in  the  area  are  sparse. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  (40 
CFR  228.6(a)(7).) 

Dredged  materials  from  the 
construction  and  maintenance  of  the 
BBWW  have  been  disposed  of  at  the 
site  since  I960,  and  no  significant 
adverse  impacts  have  resulted.  Previous 
disposals  have  caused  minor  effects, 
such  as  temporary  increases  in 
suspended  sediment  concentrations, 
temporary  turbidity,  sediment 
mounding,  smothering  of  some  benthic 
organisms,  release  of  nutrients,  possible 
minor  release  of  trace  metals,  and  a 
temporary  change  in  sediment  grain 
size.  Since  the  effects  of  disposal  are 
temporary,  there  are  no  cumulative 
effects. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  228.6(a)(8).) 

In  the  vicinity  of  the  disposal  site  the 
majority  of  shipping  traffic  is  confined  to 
the  BBWW.  Dredging  facilitates 
shipping;  periodic  use  of  the  disposal 
site  has  some  potential  for  interferring 
with  ship  movement  in  the  BBWW 
during  disposal  operations. 

Nearshore  areas  contain  a  productive 
"high-use"  fishing  ground  for  a  number 
of  commercial  and  recreational  B{>ecies. 
The  BBWW  site  represents  a  very  small 
portion  of  the  total  nearshore  fishing 
grounds  in  the  Deltaic  Plain.  Adverse 
impacts  from  disposal  would  be 
temporary  and  minor.  Interferences  with 
fishing  may  occur  if  any  shoals  are 
created  by  dredged  material  disposaL 
since  this  could  cause  groundings  of 
shrimp  boats  within  disposal  site 
boundaries.  If  the  material  is  spread 
evenly,  it  will  raise  bottom  elevations 
within  the  site  by  0.4  feet  which  shoald 
not  result  in  vessel  grouiulings. 


The  nearest  oyster  leases  are  on  the 
north  side  of  Grand  Terre  Island  about 
2.a  miles  to  the  northwest  of  the  site. 
Designation  of  the  disposal  site  would 
not  impact  these  or  any  other  lease 
areas.  Desalination  areas  do  not  occur 
in  the  vicinity  of  the  disposal  site.  The 
ske  is  located  near  the  Grand  Isle  State 
Park  recreation  area.  There  has  been  no 
apparent  impact  to  the  park  from  use  of 
the  disposal  site  and  no  impact  is 
expected  to  occur  in  the  future. 

Petroleum  and  mineral-extracting 
activities  occur  offshore  within  8.0  miles 
of  the  site  and  are  not  impacted  by  use 
of  the  site.  Also  there  are  pipelines  that 
occur  throughout  the  area  that  have  not 
been  impacted  by  the  deposition  of 
dredged  material.  Tliere  is  a  major  oil 
and  gas  collection  facility  that  occurs  on 
the  eastern  end  of  Grand  Isle;  it  has  not 
been  mipacted  by  the  use  of  the  disposal 
site.  Intermittent  dumping  does  not 
interfere  with  the  exploration  of 
production  phases  of  resource 
development  or  with  other  legitimate 
uses  of  the  ocean. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  (40  CFR  228.6(a)(9).) 
Water  column  concentrations  of  trace 
metals  were  below  EPA*s  water  quality 
criteria  during  the  1980-1981  study. 
Chlorinated  hydrocarbon  concentrations 
(CHC)  in  and  near  the  BBWW  disposal 
site  were  below  detection  limits,  except 
for  dieldrin  and  DDE.  These  chemicals 
were  found  at  slightly  higher  levels  than 
EPA's  24-hour  average  criteria,  but  at 
levels  well  below  the  single 
measurement  criteria. 

Nutrient  concentrations,  turbidity,  and 
suspended  solids  are  controlled  in  large 
pari  by  Mississippi  River  discharge,  and 
are  generally  low  in  the  summer/fall 
and  increase  in  the  winter/spring. 

During  the  1980-1981  study, 
concentrations  of  chemicals  in 
sediments  were  strongly  related  to  grain 
size,  with  highest  levels  in  silts  and 
clays.  Concentrations  of  heavy  metals 
and  CHC's  were  comparable  inside  and 
outside  the  disposal  site  for  similar 
sediment  types.  Total  hydrocarbon 
concentrations  were  three  to  four  times 
higher  in  June  than  in  December, 
probably  due  to  riverine  sources;  The 
presence  of  unresolved  high  molecular 
weight  hydrocarbons  showed  evidence 
of  chronic  petroleum  contamination. 
Concentrations  of  cyanide,  phenol  and 
oil  and  grease  were  low  and  were 
comparable  inside  and  outside  the 
disposal  site. 

The  benthos  at  the  site  was  fourul  to 
exhibit  a  patchy  distrdnition.  spatially 
and  temporally  and  was  dominated  by 
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polychaete  worms  and  the  little  surf 
clam.  The  little  surf  clam  only  became 
dominant  during  summer  on  sand 
substrate.  Polychaetes  tended  to  reach 
highest  densities  in  Rne  grained 
sediments.  Statistical  analyses 
demonstrated  a  high  variance  between 
dominant  species  inside  and  outside  of 
the  site.  No  effects  of  previous  dredged 
material  disposal  on  benthic  organisms 
could  be  identified  at  the  disposal  site 
and  the  macrofauna  were  characteristic 
of  shallow  areas  offshore  from  southern 
Louisiana. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  (40  CFR  228.6(a)(10).) 

Past  disposal  of  dredged  material  at 
the  existing  site  has  not  resulted  in  the 
development  or  recruitment  of  nuisance 
species.  Considering  the  similarity  of  the 
dredged  material  with  the  existing 
sediments,  it  is  not  expected  that 
continued  disposal  of  dredged  material 
will  result  in  Uie  development  of  such 
species. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  (40  CFR  228.6(a)(ll).) 

Fort  Livingston  is  a  registered  historic 
site  on  the  west  end  of  Grand  Terre 
Island,  due  north  of  the  disposal  site. 
This  landmark  has  undergone  marked 
subsidence  and  cannot  be  restored.  A 
survey  to  identify  other  archeological 
and  historical  resources  is  not  required 
at  this  time.  Hov;ever,  a  Nautical 
Resources  Plan  for  the  Corps  is  being 
prepared  in  consultation  with  the 
Louisiana  State  Historic  Preservation 
Officer.  Under  guidelines  established  by 
this  plan,  studies  may  be  done  in  the 
future  to  evaluate  impacts  to  historic 
shipwrecks  that  may  result  from  use  of 
the  disposal  site. 

E.  Action 

The  EIS  concludes  that  the  site  may 
appropriately  be  designated  for  use.  The 
site  is  compatible  with  the  general 
criteria  and  specific  factors  used  for  site 
evaluation.  The  designation  of  the 
BBWW  site  as  an  EPA  approved  Ocean 
Dumping  Site  is  being  published  as  final 
rulemaking. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  And  although  the 
Corps  does  not  administratively  issue 
itself  a  permit,  the  requirements  that 
must  be  met  before  dredged  material 
derived  from  Federal  projects  can  be 
discharged  into  ocean  waters  are  the 
same  as  where  a  permit  would  be 
required.  EPA  has  the  authority  to 
approve  or  to  disapprove  or  to  propose 


conditions  upon  dredged  material 
permits  for  ocean  dumping. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibihty  Act 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
reqidrement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  residt  in  its  being 
classiHed  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Final  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1960. 44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Fart  228 

Water  pollution  control. 
Dated:  October  16, 1989. 
Robert  E.  Layton.  |r.. 

Regional  Administrator  of  Region  8. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Barataria  Bay  Waterway.  La. — Bar 
Channel  and  adding  paragraph  (b)(81)  to 
read  as  follows: 

9  22t.12    Delegation  of  management 
Mitliorlty  tor  ocean  dumplno  sitae. 
•        •        •        •        * 

(b)  •  •  * 

(81)  Barataria  Bay  Waterway. 
Louisiana — Region  6: 
Location:  29*16'10"  N..  89*56'20"  W.: 

29°14'19 '  N..  89*5316 '  W.;  29*1400" 

N..  89*53'36"  W.;  29'16'29"  N.. 

89*55'59"  W. 


Size:  1.4  square  nautical  miles. 

Depth:  Ranges  from  8-20  feet. 

Primary  Use:  Dredged  material 

Period  of  Use:  Continuing  use. 

Restriction:  Disposal  shall  be  limited  to 
dredged  material  from  the  vicinity  of 
Barataria  Bay  Waterway,  Louisiana. 

[FR  Doc.  89-28694  Filed  12-7-89;  8:45  am) 
BIUJNO  COOC  WM-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[General  Docket  No.  87-5051 

National  Security  Emergenqr 
Preparedness  Telecommunication* 
Service  Priority  System 

agency:  Federal  Communications 

Commission. 

action;  Declaratory  ruling. 

summary:  This  Memorandum  Opinion 
and  Order  [MO&O]  adopted  by  the 
Chief,  Common  Carrier  Bureau  (Bureau), 
approves  procedures  manuals  and 
serves  as  the  final  regulatory  step 
needed  to  permit  implementation  of  a 
new  service  priority  system,  called  the 
Telecommunications  Service  Priority 
(TSP)  System,  adopted  by  the 
Commission's  Report  and  Order  [Order] 
in  Gen.  Docket  87-505  (FCC  88-341) 
released  November  17, 1988  and 
published  in  3  FCC  Red  6650  and  53  FR 
47535  (1988),  with  corrections  published 
in  54  FR  151  and  54  FR  1471  (1989).  By  its 
Order,  the  Commission  amended 
subpart  D  and  appendices  A  and  B  to 
part  64  of  its  Rules  and  Regulations 
governing  (a)  the  system  of  priorities  for 
restoration  of  vital  private  line  services 
during  emergency  situations  and  (b)  a 
precedence  system  to  ensure  that 
communications  vital  to  the  national 
interest  will  be  afforded  priority 
handling  In  all  situations  ranging  from 
normal  peacetime  conditions  to  various 
stages  of  crises. 

EFFECTIVE  DATE:  September  10, 1990. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Talens.  Chief.  Domestic 
Services  Branch.  Common  Carrier 
Bureau,  telephone  (202)  634-1800. 
SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  MO&O  in 
Gen.  Docket  No.  87-505  adopted 
November  30, 1989,  and  released 
December  1, 1989.  The  complete 
document  may  be  inspected  and  copied 
during  the  weekday  hours  (excluding 
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federal  holidays)  of  9  a.m.  to  4:30  p.m.  in 
the  Commission's  Public  Reference 
Room,  room  239, 1919  M  St.  NW.. 
Washington.  DC:  or  a  transcript  may  be 
purchased  from  the  Commission's 
dupUcating  contractor.  International 
Transcription  Services,  2100  M  Street 
NW.,  Suite  14a  Washington,  DC  20037. 
telephone  (202)  857-3800. 

Summary  of  MO&O 

1.  The  Order  amending  Part  64  of  the 
rules  was  initiated  by  a  petition  from  the 
Secretary  of  Defense  (DoD)  through  the 
National  Communications  System 
(NCS).  which  contended  that  the 
Commission's  current  Restoration 
Priority  (RP)  System  no  longer  addresses 
today's  needs  for  priority  treatment  of 
National  Security  Emergency 
Preparedness  telecommunications 
service.  In  its  Order,  the  Commission 
adopted  rules  to  create  the  TSP  System, 
replacing  the  RP  System,  and  delegated 
authority  to  the  Bureau  to  review 
implementation  manuals  to  be 
submitted  by  DoD.  The  manuals  were 
filed  by  DoD  on  July  14, 1989,  in 
conjunction  with  its  Petition  for 
Declaratory  Ruling.  By  its  submission, 
DoD  sought  approval  of  the  manuals 
that  will  be  used  by  government  and 
industry  to  implement  TSP.  The 
Commission  issued  public  notice  on  July 
20, 1989,  inviting  comments.  Thirteen 
parties  filed  comments.  The  MO&O 
summarizes  the  comments,  resolves  the 
issues  raised,  and  approves  ^^e 
manuals,  finding  that  they  contain  no 
provisions  which  exceed  the  limitations 
on  delegated  authority  imposed  on  NCS 
by  the  Commission  and  do  not  on  their 
face,  violate  any  other  Commission 
policy  or  decision. 

2.  The  MO&O  also  expresses  the 
Bureau's  anticipation  that  future 
administrative  and  procedural  questions 
pertaining  to  the  TSP  process  generally 
will  be  addressed  in  the  first  instance 
through  the  participative  process 
engendered  by  the  Oversight  Committee 
currently  being  created  by  NCS. 

.  Richard  M.  Firestone. 
Chief,  Common  Carrier  Bureau. 
[FR  Doc  89-28615  Filed  12-7-89;  8:45  am] 
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47  CFR  Part  69 
Access  Ctuirg«s 

[CC  Docket  NOS.  7S-72, 80-288:  FCC  8S- 
241] 

agency:  Federal  Communications 

Commission. 
action:  Final  rule. 


summary:  The  Conunission  has  adopted 
certain  changes  to  the  part  69  access 
charge  rules  that  will  more  equitably 
distribute  the  burden  of  supporting  high 
cost  and  lifeUne  assistance  among 
interexchange  carriers  (IXCs).  Under  the 
Commission's  rules,  the  costs  associated 
with  the  high  cost  fund  and  lifeline 
assistance  programs  are  recovered 
through  a  charge  assessed  on  DCCs  in 
proportion  to  their  number  of 
presubscribed  lines.  The  current  method 
of  assessing  charges  could  result  in 
some  very  small  IXCs  being  billed  for 
high  cost  and  lifeline  assistance  support 
while  other  medium  sized  IXCs  would 
not  be  billed.  Thus,  the  Commission 
issued  a  notice  of  proposed  rulemaking 
(53  FR  47836  (11/28/88))  that  proposed 
changing  the  criteria  governing  which 
IXCs  would  be  assessed  charges  to 
recover  the  costs  attributable  to  the  high 
cost  and  lifeline  programs.  The  rules,  as 
amended,  will  require  that  only  IXCs 
with  more  than  .05  percent  of  all 
nationwide  presubscribed  lines  pay  the 
per-line  charge  to  fund  these  programs, 
thereby  ensuring  a  fair  distribution  of 
the  responsibihty  of  supporting  these 
programs. 

EFFECTIVE  DATE:  January  8, 1990. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Marian  Gordon.  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau  (202)  632-9342. 
SUPPtXMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  (FCC 
89-241),  adopted  July  21, 1989  and 
released  August  7, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  239),  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Summary  of  Report  and  Order 

1.  On  May  19. 1987,  the  Commission 
released  an  order  (NTS  Recovery  Order, 
52  FR  21536  (6/8/87))  that  adopted  a 
Federal/ State  Joint  Board 
Recommended  Decision  (52  FR  19896  (5/ 
28/87))  that  recommended 
improvements  in  the  existing  non-traffic 
sensitive  (NTS)  cost  recovery 
mechanisms.  The  Joint  Board 
recommendation  involved  the  level  of 
subscriber  Une  charges,  expansion  of  the 
Federal  lifeline  assistance  program,  a 


retargeting  of  high  cost  assistance 
measures,  and  a  restructuring  of  the 
existing  common  line  tariff  and  pooling 
system,  as  well  as  the  mechanism  for 
recovery  of  high  cost  and  lifeline 
assistance. 

2.  Originally,  the  costs  of  high  cost 
assistance  and  the  lifeline  programs 
were  recovered  through  the  nationwide 
common  line  pooling  process  and  the 
carrier  common  liae  (CCL)  charge. 
However,  in  the  May  19, 1967  NTS 
Recovery  Order,  the  Commission 
amended  the  rules  so  as  to  fund  all  of 
these  programs  through  a  charge 
assessed  on  IXCs  in  proportion  to  their 
number  of  presubscribed  lines. 

3.  At  the  end  of  1987,  NECA 
conducted  a  voluntary  data  collection  to 
gather  presubscribed  line  information 
from  the  LECs  in  order  to  develop  a 
workable  new  system  for  liigh  cost  and 
lifeline  billing.  "The  preliminary  data 
collected  by  NECA  indicated  that  the 
existing  presubscribed  lines  criteria 
yielded  unexpected  and  anomalous 
results  in  the  selection  of  IXCs  that  are 
assessed  charges  for  high  cost  and 
lifeline  assistance  support  NECA 
informed  the  Commission  that  based  on 
its  analysis  of  the  presubscribed  line 
data,  the  present  rules  would  cause 
some  very  small  IXCs  to  be  billed  for 
high  cost  and  lifeline  assistance  support 
while  other  medium  size  IXCs  would  not 
be  billed.  Thus,  the  Commission  issued  a 
notice  of  proposed  rulemaking  (53  FR 
47838  (11/28/88))  that  proposed 
changing  the  criteria  governing  which 
DCCs  would  be  assessed  charges  for 
costs  attributable  to  these  programs. 

4.  The  Notice  proposed  to  reformulate 
the  existing  criteria  and  require  that 
only  IXCs  with  more  than  .05  percent  of 
all  nationwide  presubscribed  lines  pay 
the  per-line  charge  to  fund  these 
programs.  This  adjustment  would  reduce 
the  discriminatory  effect  of  the  current 
rules  on  small  DCCs  and  simplify  the 
tasks  of  administering  these  programs. 
In  its  Memorandum  Opinion  and  Order, 
the  Conunission  adopted  the  pro;>OBals 
and  amended  its  rules  to  reflect  the  new 
procedures  for  recovering  the  costs 
attributable  to  the  high-cost  and  lifeline 
programs. 

Ordering  Clauses 

1.  Accordingly,  //  is  ordered,  That 
pursuant  to  sections  4{i),  4(J).  201-205, 
218,  220,  403,  and  404  of  the 
Commonications  Act  of  1934. 47  U.S.C 
154(i).  154(j).  201-205.  2ia  22a  403,  and 
404,  the  pohcies.  rules,  and  requirements 
set  forth  hp'ein  are  adopted  effective  30 
days  from  the  release  of  this  order. 
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List  of  Subjects  in  47  CFR  Part  69 

Communications  common  carriers, 
Telephone. 

Part  69  of  title  47  of  the  Code  of  the 
Federal  Regulations  is  amended  as 
follows: 

PART  69-ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201.  202.  203.  205.  218, 
403,  48  Stat  1066. 107a  1077, 1094,  as 
amended.  47  U.S.C  154.  201,  202,  203.  205,  218. 
403. 

2.  Section  60.5  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

§  69.5    Persona  to  be  assessed. 
*        «        «        *        * 

(d)  Universal  Service  Fund  and 
Lifeline  Assistance  charges  shall  be 
assessed  upon  all  interexchange  carriers 
that  use  local  exchange  switching 
facilities  for  the  provision  of  interstate 
or  foreign  telecommunications  services 
and  that  have  at  least  .05  percent  of  the 
total  common  lines  presubscribed  to 
interexchange  carriers  in  all  study  areas. 

3.  Section  69.116  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  69.1 16    Universal  service  fund. 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  upon  all  interexchange 
carriers  that  use  local  exchange 
switching  facilities  for  the  provision  of 
interstate  or  foreign  telecommunications 
services  and  that  have  at  least  .05 
percent  of  the  total  common  lines 
presubscribed  to  interexchange  carriers 
in  all  study  areas. 

*  ♦        •        •        • 

4.  Section  69.117  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§69.117    Lifeline  assietance. 

•  •        •        •        * 

(a)  A  charge  that  is  expressed  in 
dollars  and  cents  per  line  per  month 
shall  be  assessed  upon  all  interexchange 
carriers  that  use  local  exchange 
switching  facilities  for  the  provision  of 
interstate  or  foreign  telecommunications 
services  and  that  have  at  least  .05 
percent  of  the  total  common  lines 
presubscribed  to  interexchange  carriers 
in  all  study  areas. 

Federal  Communications  Commission. 

William  F.  Catoo. 

Acting  Secretary. 

[FR  Doc.  89-28658  Filed  12-7-69:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  669 

(Docket  Na  91175-9275] 

Shallow-water  Reef  Fish  Fishery  of 
Puerto  Rico  and  the  US.  Virgin  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
>»mON:  Emergency  interim  rule. 


summary:  The  Secretary  of  Commerce 
(Secretary)  amends  the  regulations  for 
the  Fishery  Management  Plan  for  the 
Shallow-water  Reef  Fish  Fishery  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands 
[FMP]  to  temporarily  close  an  area  of 
approximately  14  square  nautical  miles 
in  the  exclusive  economic  zone  (EEZ) 
southwest  of  St.  Thomas.  U.S.  Virgin 
Islands  to  fishing  during  the  spawning 
season  for  red  hind.  The  intended  effect 
of  this  rule  is  to  prevent  harvest  of  the 
overfished  red  hind  during  the  height  of 
their  spawning  season  in  an  area  where 
they  are  most  susceptible  to  harvest. 
KFFECTIVE  DATE:  This  rule  is  effective 
from  December  6. 1989,  through 
February  28. 1990. 
ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  William  R.  Turner,  Southeast 
Region.  NMI'S.  9450  Koger  Boulevard. 
St.  Petersburg.  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Turner.  813-B93-3722. 

SUPPt.EMENTARY  INFORMATION:  The 

shallow-water  reef  fish  fishery  is 
managed  under  the  FMP,  prepared  by 
the  Caribbean  Fishery  Management 
Council  (Council),  and  its  implementing 
regulations  at  50  CFR  part  669,  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

Red  hind  once  ranked  among  the  five 
most  important  species  and.  since  the 
decline  of  Nassau  grouper,  is  the  most 
economically  important  grouper  in  the 
shallow-water  reef  fish  fishery.  Red  hind 
spawn  seasonally  in  aggregations  at 
specific  locations.  They  are  fished 
throughout  the  year  but  are  particularly 
vulnerable  to  capture  during  their  mid- 
December  through  February  spawning 
season  in  an  area  in  the  EEZ  southwest 
of  St.  Thomas  near  the  edge  of  the 
continental  shelf.  During  this  period, 
fishing  effort  in  this  area  is  very 
effective  so  much  ao  that  the  red  hind 
population  has  been  severely  decimated. 
Continued  high  fishing  mortality  of  red 
hind  may  cause  a  collapse  of  the  fishery. 


Fishery  biologists,  fishery  managers, 
and  local  fishermen  are  in  agreement 
that  the  red  hind  resource  is  in  jeopardy. 
In  its  draft  of  amendment  1  to  the  FMP, 
the  Council  has  included  provisions  to 
prohibit  fishing  in  the  area  southwest  of 
St.  Thomas  during  the  red  hind 
spawning  season.  During  public 
hearings  on  amendment  1,  the 
prohibition  was  overwhelmingly 
accepted.  However,  amendment  1 
cannot  be  implemented  by  the 
December  1989  commencement  of  the 
spawning  season  for  red  hind. 

The  Council  has  found  that  the 
probability  of  excessive  harvest  of  red 
hind  in  the  forthcoming  spawning 
season  constitutes  an  emergency.  The 
Secretary  concurs.  Accordingly,  the 
Secretary  is  promulgating  this 
emergency  interim  rule  to  be  effective 
for  not  more  than  90  days,  as  authorized 
by  section  305  (e)(2)(B)  and  (e)(3)(B)  of 
the  Magnuson  Act. 

Classification 

The  Secretary  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of  E.O. 
12291  as  provided  in  section  8(a)(1)  of 
that  order.  It  is  being  reported  to  the 
Director  of  the  Office  of  Management 
and  Budget,  with  an  explanation  of  why 
it  is  not  possible  to  follow  the  regular 
procedures  of  that  order. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  it  is  issued  without 
opportunity  for  prior  public  comment. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperworlc 
Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  a  federalism  assessment 
under  EO.  12612. 

NOAA  prepared  an  environmental 
assessment  (EA)  for  this  action  and 
concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment.  A  copy  of  the  EA  is 
available  from  the  address  above. 

The  Secretary  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act 
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The  Secretary  finds  for  good  cause 
(i.e..  to  prevent  fishing  that  would 
jeopardize  the  continued  viability  of  red 
hind  as  a  fishery  resource)  that  the 
reasons  justifying  promulgation  of  this 
rule  on  an  emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  public  comment  on  this 
rule,  or  to  delay  for  30  days  its  effective 
date,  under  the  provisions  of  section  553 
(b)(B)  and  (d)(3)  of  the  Administrative 
Procedure  Act 

list  of  Subjects  in  50  CFR  Part  666 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirement 

Dated- Deoember  5. 1986. 

Jamas  E.  Dou^s,  fr.. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 


For  reasons  set  forth  in  the  preamble, 
50  CFR  part  689  is  amended  as  follows: 

PART  6o»~  SM A  :.,^.  0  ^  ■  '»^  4TER  REEF 
FISH  FI8HE  «  ^  OP  p   ER  O  RICO  AND 
THE  U.8.  VtBGih  ISLANDS 

1.  The  authority  citation  for  part  669 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  5  669.7.  effective  from  December 
6. 1989,  through  February  28, 199a  in 
paragraph  (c).  the  reference  to  "669.21" 
is  revised  to  read  "669.21(a)";  and  a  new 
paragraph  (m)  is  added  to  read  as 
follows: 

{668.7    Prohibitions. 
•        •        •        •        * 

(m)  Fish  in  the  area  and  during  the 
time  specified  in  669.21(b). 

3.  In  {  669.21.  effective  bom  December 
6, 1989,  through  February  2&  19ga  the 


exisung  text  is  designated  as  paragraph 
(a)  and  a  new  paragraph  (b)  is  added  to 
read  as  follows: 

669^1    Ooeed 


(b)  Effective  from  December  6. 1989. 
through  February  28, 1990.  fishing  is 
prohibited  in  the  area  bounded  by 
riiumb  lines  connecting  the  following 
points  in  the  order  listed* 


Pom 

LaMuda 

Longauds 

A 

M19  9'N 

65  Oe.O'  W. 

B 

laiaym        

64  SB.Cr  w. 

c 

laiUTN 

64  5BO'W. 

D 

ifliflrM 

ssoe.O' w 

A 

ia  Mir  M 

66  0S.O' W 

[FR  Doc  8»-28684  FUed  U-6^  344  pm] 
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Prof5osed  Rules 


Fedaral  Ragistar 

VoL  54.  Na  235 

Friday,  December  8,  1969 


This  MCtfon  o(  the  FEDERAL  REGISTER 
contains  notices  to  ttie  pubfic  oH  the 
proposed  issuance  o(  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  o(  the  finai 
rules. 


DEPARTMENT  OF  AGRICULTURE 

A^pfcuitural  Marketing  Service 

7CFRPart51 
[Docket  No.  FV-e8-208] 

Papayas:  Grade  Standards 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  published  in  the  Federal 
Register  on  Wednesday,  October  11, 
1989  (54  FR  41597)  a  proposed  rule  to 
establish  voluntary  U.S.  Standards  for 
Grades  of  Papayas.  AMS  is  extending 
the  comment  period  to  provide 
interested  persons  with  additional  time 
in  which  to  prepare  comments  on  the 
proposed  rule 

DATE:  Comments  must  be  postmarked  or 
courier  dated  on  or  before  January  10, 
199a 

AOORCSS:  Interested  parties  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent, 
in  duplicate,  to  the  Standardization 
Section,  Fresh  Products  Branch,  Fruit 
and  Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  P.O.  Box  96456,  Room  2056 
South  Building,  Washington.  DC  20090- 
6456.  Comments  should  make  reference 
to  the  date  and  page  numbers  of  this 
issue  of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  above  office  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Dietrich,  at  the  above  address 
or  call  (202)  447-2093. 
SUPPtXMENTARY  INFORMATION:  AMS 

published  in  the  Federal  Register  on 
Wednesday.  October  11, 1989,  (54  FR 
41597)  a  proposed  rule  to  establish 
voluntary  U.S.  Standards  for  Grades  of 
Papayas.  The  proposed  standards  would 


provide  the  papaya  industry  with 
voluntary  U.S.  grade  standards 

containing  three  grade  levels,  tolerances 
for  each,  and  defmitions  for  terms  used 
by  the  industry  and  in  the  grades.  These 
grade  standards  would  serve  as  a 
common  trading  language  for  papayas 
marketed  nationally  and  internationally. 

The  proposed  rule  provided  for  a 
comment  period  to  obtain  public  views 
and  comments  on  the  establishment  and 
content  of  the  proiosed  standards. 
Comments  were  to  be  submitted  on  or 
before  December  11, 1989.  J.R.  Brooks  & 
Son,  Inc.,  Homestead.  Florida,  a  grower/ 
packer/importer  of  papayas  submitted  a 
written  request  to  extend  the  comment 
period. 

The  request  indicated  that  more  time 
was  needed  to  consult  with  interested 
industry  members  in  order  to  evaluate 
the  proposal  and  the  effects  it  would 
have  on  the  papaya  industry. 

Therefore,  in  order  to  provide 
additional  industry  review  and  to  allow 
interested  persons  additional  time  for 
comment,  the  comment  period  is  hereby 
extended  imtil  January  10. 1990. 

Autfaodty-  (Sees.  203,  205.  80  Stat.  1087.  as 
amended,  1090  as  amended;  7  U.S.C  1622, 
1624). 

Dated:  December  5, 1989. 
Kenneth  C  Clayton, 

Acting  Administrator. 

[FR  Doc.  89-28696  Filed  12-7-69;  6:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reciantation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment;  Blasting 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule. 

summary:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State's 
regulatory  program  (hereinafter  referred 
to  88  the  Indiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA). 


The  amendment  submitted  consists  of 
proposed  changes  to  the  Indiana  Surface 
Mining  Statute  provisions  concerning 
blasting.  The  amendment  is  intended  to 
provide  the  statutory  authority  to  allow 
the  director  to,  if  invited,  enter  upon  a 
blasting  complainant's  property  to 
investigate  a  complaint. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  January 
8. 1990;  if  requested,  a  public  hearing  on 
the  proposed  amendment  is  scheduled 
for  1  p.m.  on  January  2. 1990;  and 
requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  December  26, 1989. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Richard  D.  Rieke, 
Director,  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301.  Indianapolis.  IN 
46204.  Telephone:  (317)  226— 616a 

Indiana  Department  of  Natural 
Resources.  608  State  Office  Building. 
Indianapolis.  IN  46204.  Telephone: 
(317)  232—1547. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Richard  D.  Rieke,  Director.  (317) 
228—6166:  (FTS)  331—6166. 
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SUPPLEMENTARY  INFOAMA^)0»i 

L  Background  on  the  Indiana  Program 

On  July  29. 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program. 
Including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditons  of  approval 
of  the  Indiana  program  can  be  found  in 
the  July  26. 1982  Federal  Register  (47  FR 
32107).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
914.10.  914.15,  and  914.16. 

n.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  November  8. 1989, 
(Administrative  Record  No.  IND— 0707), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
Indiana  Code  (IC)  13-1.1-10.  The 
proposed  amendment  is  part  of 
Indiana's  1989  House  Enrolled  Act  Na 
1069.  and  adds  a  Section  3  to  IC  13-4.1- 
10  which  allows  the  director,  after 
receiving  a  complaint  about  blast 
related  property  damage,  to.  if  invited, 
enter  upon  the  blasting  complainant's 
property  to  investigate  the  complaint, 

TTie  remaining  provisions  of  House 
Enrolled  Act  No.  1069  instruct  the  IDNR 
to  perform  certain  tasks  related  to 
Indiana's  enforcement  of  surface  coal 
mining  related  blasting  and  appropriate 
funds  to  purchase  blast  monitoring 
eqidpment 

Since  these  provisions  do  not  alter  the 
approved  Indiana  program,  they  are  not 
State  program  amendments  pursuant  to 
the  Federal  rules  at  30  CFR  732.17  and, 
therefore,  will  not  be  discussed  here. 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

IIL  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Indiana 
prograuL 

Written  Comments 

Written  comments  should  be  specific 


pertain  only  to  the  issues  proposed  in 
this  ndemaiking.  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Indianapolis 
Field  Office  vidll  not  necessarily  be 
considered  in  the  final  rulemaldng  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT'  by  the 
close  of  business  on  December  26. 1989. 
If  no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  %vritten  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  Indianapolis  Field  Office  by 
contacting  the  person  listed  under  "FOR 
FURTHER  INFORMATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  wrill  be  posted  in 
advance  in  the  Administrative  Record. 

List  of  SubJecU  in  SO  CFR  Part  914 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  November  29. 1989. 
CariCOoM, 

Assistant  Director,  Eastern  Field  Operations, 
(FR  Doc.  89-28856  Filed  12-7-89;  8:45  am] 
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ENVIRONMEIITAL  PROTECTXHI 
AGENCY 

40CFRP«tS2 

(FRL  9094-71 

Approval  and  Proiruiga*  on  of  State 
Air  QuaNty  Plana;  lias»acnusetts; 
Withdrawal  of  Proposed  Approval  of 
RACT  for  the  Non-CTQ  Proceaaes  at 
the  ODay  Corp.  m  FaM  River,  MA 

AQCNCy:  Environmental  Protection 
Agency  (EPA). 

ACTION:  EPA  is  withdrawing  a  proposed 
action  to  approve  a  revision  of  the 
Massachusetts  State  Implementation 
Plan  (SIP).  The  Massachusetts 
Depeulment  of  Environmental  Protection 
(DEP)  has  formally  v^thdrawn  a  SIP 
revision  request  which  would  have 
imposed  reasonably  available  control 
technology  (RACT)  on  certain  processes 
at  the  O'Day  Corporation  (formerly 
Starcraft  Sailboat  Products)  in  Fall 
River,  Massachusetts. 

POR  PURTHBR  INPORMATION  CONTACT: 

Nam  Nguyen.  (617)  565-3249;  FTS  835- 

3249. 

SUPPLEMENTARY  INFORMATION:  On 

September  8, 1988  (53  FR  34786),  EPA 
published  a  notice  of  proposed 
rulemaking  proposing  to  approve  a 
request  from  the  Massachusetts  DEP. 
formerly  called  the  Department  of 
Environmental  QuaUty  Engineering,  to 
revise  the  Massachusetts  SIP.  The  DEFs 
SIP  revision  consisted  of  a  proposed 
plan  approval  (State  Order  SM-85-171- 
W]  imposing  RACT  on  volatile  organic 
compound  (VOC)  emitting  operations  at 
the  O'Day  Corporation  in  Fall  River  that 
are  not  otherwise  subject  to  RACT 
under  Massachusetts  SIP  regulations 
developed  pursuant  to  EPA's  Control 
Techniques  Guidelines  (CTG) 
documents. 

The  Massachusetts'  SIP  includes 
Regulation  310  CMR  7.18(17)  which 
requires  RACT  on  sources  which  emit 
100  tons  per  year  (TPY)  or  more  of 
VOCs  fi-om  non-CTG  processes.  At  the 
time  DEP  originally  submitted  its 
proposed  RACT  plan  for  O'Day 
Corporation  In  Fall  River,  that  facility 
had  existing  non-CTG  processes  which 
emitted  more  than  100  TPY  of  VOCs. 

On  August  la  1989,  the  DEP 
submitted  a  copy  of  the  correspondence 
it  had  received  on  August  8, 1989 
confirming  that  the  O'Day  Corporation 
facility  in  Fall  River  had  shut-down  on 
April  14. 1989  as  a  result  of  being  forced 
into  baniuvptcy  proceedings  by  its 
creditors.  In  that  August  la  1989  letter, 
the  DEP  withdrew  its  SIP  revision 
request  for  the  company  submitted  on 
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June  29. 1987  and  asked  that  EPA 
withdraw  is  September  8, 1988  notice  of 
proposed  rulemaking.  Since  the 
company  is  no  longer  in  operation,  it 
does  not  need  to  have  RACT  determined 
for  it  under  Massachusetts  SIP 
Regulation  310  CMR  7.18(17).  Therefore, 
as  a  result  of  Massachusetts' 
withdrawal  of  its  proposed  plan 
approval  for  the  O'Day  Corporation, 
RACT  iB  not  defined  for  the  previously 
existing  VOC-emitting  equipment  at  the 
O'Day  Corporation  facility  in  Fall  River. 
Massachusetts.  Therefore,  the  resulting 
reductions  in  VOC  emissions  due  to  the 
shutdown  of  the  facility  are  not 
creditable  for  offsetting  or  emission 
trading  purposes.  This  is  because  only 
reductions  in  emissions  below  RACT 
are  considered  surplus  reductions 
pursuant  to  EPA's  December  4, 1986 
Emissions  Trading  Policy  Statement  and 
other  applicable  EPA  regulations  and 
policies.  In  the  future,  if  any  emission 
reduction  credits  are  to  be  utilized  from 
this  facility,  a  RACT  level  of  control  will 
have  to  be  defined  and  approved  for  the 
O'Day  Corporation.  EPA  is  hereby 
withdrawing  its  proposed  action 
published  on  September  8, 1988  (53  PR 
34788)  to  approve  the  SIP  revision  for 
the  O'Day  Corporation. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Autfaoritr-  42  U.S.C  7401-7642. 

Dated:  November  28, 1989. 
Paul  G.  Keough. 

Acting  Regional  Administrator,  Region  I. 
[FR  Doc  ee-28650  Filed  12-7-89;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  89-52S,  RM-71201 

Radio  Broadcasting  Servicet;  Hwkar 
'•^vsghts,  Texas 

aqency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

s  jMmary:  This  document  requests 
Luiiiiaents  on  a  petition  by  Mid-Texas 
Commimications,  Inc.,  licensee  of 
Station  iaXS(FM),  Channel  288A  at 
Marker  Heights,  Texas,  proposing  the 
substitution  of  Channel  286C2  for 
Channel  288A  at  Harker  Heights,  and 
the  modification  of  the  station's  license 
to  specify  operation  on  the  higher 


powered  frequency.  The  proposed  site 
for  Channel  286C2  at  Harker  Heights  is 
located  30.6  kilometers  (19.0  miles) 
southeast  of  the  city  at  coordinates  30- 
54-50  and  97-30-00. 

DATES:  Comments  must  be  filed  on  or 
before  January  16. 1990.  and  reply 
comments  on  or  before  January  31. 1990. 

AOORCSSES:  Federal  Communications 
Commission,  Washington,  DC.  20554  In 
addition  to  filing  comments  with  the 
FCC  interested  parlies  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  John  E  Fiorini. 
Ill,  Esquire,  Maiii  Van  Bergh,  Esquire, 
Joal  R.  Hall,  Esquire,  Heron,  Burchette, 
Ruckert  &  RothweU,  Suite  700, 1025 
Thomas  Jefferson  Street.  NW., 
Washington,  DC.  20007  (Counsel  for 
petitioner). 

FOM  FUirrHER  INFORMATION  CONTACT 

Patricia  Rawlings  (202)  634-6530. 

SUPPlfMENTARY  INFORMATION:  This  is  8 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
80-525,  adopted  November  8, 1989,  and 
released  November  22, 1989.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Port  73 

Radio  broadcasting. 

Federal  Communicationa  Commission. 
Karl  A  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  80-28659  Filed  12-7-60: 8:45  am] 
Buxma  cooc  eria-oi-n 


47  CFR  Part  73 

[MM  Docket  Na  88-491.  RII-4650] 

Radio  Broadcasting  Services; 
Middtetown,  CA 

agency:  Federal  Communications 
Commission. 

action;  Proposed  rule. 

summary:  The  Commission  is  issuing  a 
Further  Notice  to  provide  an  opportunity 
to  comment  on  a  counterproposal  filed 
on  behalf  of  Joe  L  and  L  Ann  Gross  to 
allot  FM  Channel  254A  to  Middletown, 
CA.  as  a  first  local  service.  (See 
Conunission's  First  Report  and  Order, 
adopted  November  13. 1989,  and 
released  November  28, 1989  (54  FR 
49996,  December  4, 1989).)  Additional 
information  is  requested  to  determine 
whether  Middletown  qualifies  as  a 
"community"  for  allotment  purposes. 
Coordinates  used  for  Chanel  254A  at 
Middletown  are  36-45-12  and  122-36-54. 

DATES:  Comments  must  be  filed  on  or 
before  January  25, 1990,  and  reply 
comments  on  or  before  February  9, 1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners*  counsel,  as  follows:  Vincent 
J.  Curtis,  Jr.,  Esq.,  Fletcher.  Heald  » 
Hildreth,  1225  Connecticut  Ave.,  NW.. 
Suite  400.  Washuigton.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making.  MM 
Docket  No.  88-491,  adopted  November 
15. 1989,  and  released  December  4, 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street.  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW.,  Suite 
14a  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  ■  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  Involve  channel  allotments. 
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See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  p«t  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Chief,  Allocations  Branch,  Policy  and Ruha 
Division.  Mass  Media  Bureau. 
[FR  Doc  8&-26620  Filed  12-7-89;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  this  section. 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Property  Transfer 
Records. 

Form  Number  GP-2.  GP-2A. 

Agency  approval  Number  None. 

Type  of  Request-  New  collection. 

Burden:  1,300  hours. 

Number  of  Respondents:  1,400. 

Avg  Hours  Per  Response:  56  minutes. 

Needs  and  Uses:  This  survey  will 
collect  data  for  the  Census  Bureau  on 
the  content  and  organization  of  local 
real  property  transfer  records,  estimated 
volume  of  realty  transfers,  and  on 
automated  data  processing  capability  of 
reporting  jurisdictions.  The  survey  is  an 
intergral  part  of  the  planning  for  the 
Taxable  Property  Values  (TPV)  Survey, 
a  major  component  of  the  1992  Census 
of  Governments. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Once  during  the  5  years 
census  cycle. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Don  Arbuckle, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  H6622. 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 


Dated:  December  1, 1989. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[PR  Doc.  8&-28662  Filed  12-7-89:  8:45  am] 
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Agency  Form  Under  Review  by  tlM 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Survey  of  the 
Finances  of  Public-Employee  Retirement 
Systems. 

Form  Number  F-10. 

Agency  Approval  Number  0607-0143. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  272  hours. 

Number  of  Respondents:  68. 

A  vg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  This  survey 
provides,  on  a  quarterly  basis, 
nationwide  data  on  the  receipts, 
expenditures,  and  cash  and  security 
holdings  of  the  104  largest  public- 
employee  retirement  systems.  Census 
conducts  this  survey  at  the  request  of 
the  Council  of  Economic  Advisors  and 
the  Federal  Reserve  Board.  Economists 
from  these  and  other  agencies  use  these 
data  to  monitor  and  analyze  investment 
trends  and  to  formulate  governmental 
economic  policies  and  investment 
decisions. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Don  Arbuckle, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  H6622, 
14th  and  Constitution  Avenue,  NWm 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 


Dated:  December  1, 1989. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  89-28863  Filed  12-7-89:  8:45  am] 

MLLINa  CODE  3610-07-M 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Assessed  Values. 

Form  Number  GP-33. 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  133  hours. 

Number  of  Respondents:  53. 

Avg  Hours  Per  Response:  2  hours  and 
30  minutes 

Needs  and  Uses:  This  survey  provides 
data  on  the  assessed  values  of  real 
property  in  each  state,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  the  U.S.  Virgin  Islands.  The 
Census  Bureau  will  conduct  this  survey 
twice  during  the  5-year  Census  of 
Governments  cycle.  It  uses  the  data 
collected  in  1990  as  a  basis  for  sample 
selection  for  the  1992  Taxable  Property 
Values  Survey,  and  it  uses  the  data 
collected  in  1992  to  compile  the  Census 
of  Governments  report  Taxable 
Property  Values  and  Assessment/Sales 
Price  Ratios.  The  Advisory  Commission 
on  Intergovernmental  Relations  uses  the 
data  in  calculating  its  measure  of  fiscal 
capacity  of  state  and  local  governments. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Twice  during  the  5  year 
census  cycle. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Don  Arbuckle, 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  H6622, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  room 
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3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  December  1, 1989. 

Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc  69-28864  Filed  12-7-49;  8:45  am] 

BtLUNO  COOE  3S10-07-H 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Local  Assessment 
Records. 

Form  Number  GP-1.  GP-lA. 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  1,750  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  GP-1 — ^1 
hour.  GP-lA— 30  minutes. 

Needs  and  Uses:  This  survey  will 
collect  information  on  the  content  and 
organization  of  local  assessment 
records,  the  estimated  number  of  realty 
parcels  on  the  assessment  rolls,  and 
automation  capabilities  of  reporting 
jurisdictions.  The  Census  Bureau  will 
use  the  information  collected  to  plan 
and  carry  out  data  enumeration  for  the 
Taxable  Property  Values  Survey  of  the 
1992  Census  of  Governments. 

Affected  Public  State  or  local 
governments. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Don  Arbuckle, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated-  December  1. 1989. 
Edward  Miduk. 

Department!^  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  89-26606  Filed  12-7-8B:  8:45  am] 

BILUMQ  CODE  SS10-07-M 


Agency  Form  Under  Review  by  ttte 
Office  of  M»n?»o»»ment  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
cle£u-ance  the  following  proposal  for 

collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Aimual  Survey  of  State  tax 
Collections. 

Form  Number  F-5.  F-5A,  F-5-Ll,  F-5- 
L2. 

Agency  Approval  Number  0607-0046. 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Burden:  109  hours. 

Number  of  Respondents:  79. 

A  vg  Hours  Per  Response:  1  hour  and 
23  minutes. 

Needs  and  Uses:  This  form  is  used  to 
collect  information  on  the  annual  tax 
collections  of  each  state  and  the  District 
of  Columbia.  The  data  collected  are  a 
key  component  of  the  national  income 
accounts  maintained  by  the  Department 
of  Commerce.  They  are  used  in  long 
established  Census  Bureau  reports  in 
the  government  finance  series  and 
provide  important  information  to 
officials  and  researchers  in  the  analysis 
of  state  government  finances. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Aimually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Don  Arbuckle, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  H6622, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  December  1, 198a 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

(FR  Doc.  89-28666  Filed  12-7-89;  8:46  am] 
BILUNO  COOE  3610-07-11 


Bureau  of  Export  Administration 

[Dodwt  Na  t1169-«2e8] 

Foreign  AvailabiUty  Aasessments: 
initiation  of  an  Asaesament  on  5.25> 
inch  Hard  DIsIc  Drives 

AQENCr.  Office  of  Foreign  Availability, 

Bureau  of  Export  Administration, 

Commerce. 

action:  Notice  of  initiation  of  an 

assessment  and  request  for  comments. 

summary:  Pursuant  to  section  5(f)(1)  of 
the  Export  Administration  Act  the 
Office  of  Foreign  Availability  is 
initiating  an  assessment  to  investigate 
the  foreign  availability  of  5.25-inch  hard 
disk  drives  of  less  than  45  megabytes 
formatted  capacity  that  are  compatible 
with  the  ST-412  type  interface.  OFA  is 
seeking  public  comments  on  the  foreign 
availability  of  such  equipment 
DATES:  The  period  of  submission  of 
information  will  close  January  8, 1990. 
ADDRESSES.  Submit  information  relating 
to  the  allegation  of  foreign  availabihty 
to:  Dr.  Irwin  M.  Pikus,  Office  of  Foreign 
Availability,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  room  SB-097, 14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington.  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Record  Inspection  Facility, 
room  4888,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Andrews,  Office  of  Foreign 
Availability,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Telephone:  (202)  377-4547.     -^- 
SUPPLEMENTARY  INFORMATION:  Under 
sections  5(f)  and  (h)  of  the  Export 
Administration  Act  of  1979  (EAA),  as 
amended,  the  Office  of  Foreign 
Availability  (OFA)  assesses  foreign 
availability  of  goods  and  technology 
whose  export  is  controlled  for  national 
security  reasons.  Part  791  of  the  Export 
Administration  Regulations  (EAR) 
establishes  the  procedures  and  criteria 
for  initiating  and  reviewing  claims  of 
foreign  availabihty  of  these  items. 

Pursuant  to  sections  5(f)(3)  and  (9)  of 
the  EAA,  OFA  is  publishing  this  notice. 

On  July  2a,  1989,  OFA  accepted  for 
filing  a  foreign  availability  allegation 
relating  to  decontrol  of  5.25-indi  hard 
disk  drives,  following  Review.  This  item 
is  controlled  for  national  security 
reasons  under  paragraph  (h)  of  Export 
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Control  Commodity  Number  (ECCN) 
1565 A  of  the  Commodity  Control  List  (15 
CFR  799.1,  Supp.  1):  Digital  computers 
and  related  equipment.  Upon 
acceptance  of  the  allegation,  OFA 
initiated  an  assessment  of  the  foreign 
availabiUty  of  5.25-inch  hard  disk  drives. 
The  Department  intends  to  submit  the 
results  of  the  assessment  for  publication 
in  the  Federal  Register  by  December  28, 
1989. 

To  assist  the  Department  in  assessing 
the  claim,  the  Office  of  Foreign 
Availability  will  receive  any  information 
regarding  the  foreign  availability  of  5.25- 
inch  hard  disk  drives  of  less  than  45 
megabytes  formatted  capacity  that  are 
compatible  with  the  ST-412  type 
interface.  A  person  wishing  to  submit 
relevant  information  relating  to  this 
claim  may  submit  it  to  the  Office  of 
Foreign  Availability  of  the  Department 
of  Commerce  at  the  above  address. 

Such  relevant  information  may 
include,  but  is  not  limited  to:  foreign 
manufacturers'  catalogs,  brochures,  or 
operations  of  maintenance  manuals, 
articles  from  reputable  trade 
publications,  photographs,  and 
depositions  based  upon  eyewitness 
accounts. 

Supplement  No.  1  to  part  791  proves 
additional  examples  of  evidence  that 
would  be  helpful  to  the  investigation. 

The  Office  of  Foreign  Availability  will 
carefully  and  fully  consider  all 
information  received.  The  Office  will 
use  information  received  to  supplement 
other  information  to  evaluate  the  claim 
of  foreign  availability. 

The  Department  will  also  accept 
comments  or  information  accompanied 
by  a  request  that  part  or  all  of  the 
material  be  treated  confidentially 
because  of  its  proprietary  nature  or  for 
any  other  reason.  The  information  for 
which  confidential  treatment  is 
requested  should  be  submitted  to  the 
Bureau  of  Export  Administration  (BXA) 
separate  from  any  non-confidential 
information  submitted.  The  top  of  each 
page  should  be  marked  with  the  term 
"Confidential  Information."  The  Bureau 
of  Export  Administration  will  either 
accept  the  submission  in  confidence,  or 
if  the  submission  fails  to  meet  the 
standards  for  confidential  treatment, 
will  return  it.  A  non-confidential 
summary  must  accompany  such 
submissions  of  confidential  information. 
The  summary  will  be  made  available  for 
public  inspection. 

Information  accepted  by  the  Bureau  of 
Export  Administration  as  privileged 
imder  section  (b)  (3)  or  (4)  of  the 
Freedom  of  Information  Act  (5  U.S.C 
552(b)  (3)  or  (4))  will  be  kept  confidential 


and  will  not  be  available  for  public 
inspection,  except  as  authorized  by  law. 

Communications  between  agencies  of 
the  United  States  Government  and 
foreign  governments  will  not  be  made 
available  for  public  inspection. 

All  other  information  relating  to  the 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  written  comments. 
Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  v\rill  be 
available  for  public  review  and  copying. 

The  public  record  of  information 
received  on  the  allegation  for  foreign 
availability  will  be  maintained  in  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Records 
Inspection  Facility,  room  4886, 
Department  of  Conmierce,  14th  Street 
and  Pennsylvania  Avenue  N.W., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  commuiications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
In  part  4  of  title  15  of  the  Code  of 
Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration,  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  377-2593. 

Because  of  the  strict  statutory  time 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 
submission  of  relevant  information  will 
close  30  days  from  the  date  of 
publication.  The  Department  will 
consider  all  information  received  before 
the  close  of  the  comment  period  in 
developing  the  assessment  Information 
received  after  the  end  of  the  period  will 
be  considered  if  possible,  but  its 
consideration  cannot  be  assured. 
Accordingly,  the  Department  encourages 
persons  who  wish  to  provide 
information  related  to  this  allegation  of 
foreign  availability  to  do  so  at  the 
earUest  possible  time  to  permit  the 
Department  the  fullest  consideration  of 
the  information. 

Dated:  December  4, 1989. 
lainS.  Baiid, 

Acting  Deputy  Assistant  Secretary  for  Export 
Administration. 
[PR  Doc  89-28670  Filed  12-7-88;  8:45  am] 

MUMO  COOC  IS10-OT-* 


National  Oceanic  and  Atmospheric 
Administration 

Additional  Public  Hearing  on  Swim- 
With-The-Ooiphln  Programs 

AQENCY:  National  Marine  Fisheries 

Service  (NOAA  Fisheries).  NOAA, 

Commerce. 

action:  Notice  of  an  additional  public 

hearing  on  swim-with-the-dolphin 

programs. 

summary:  NOAA  Fisheries  has 
prepared  a  programmatic  environmental 
impact  statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act,  and  has  conducted  hearings  on  the 
use  of  marine  mammals  in  swim-with- 
the-dolphin  programs  (54  FR  46755). 
These  programs  allow  a  member  of  the 
public,  including  any  general  visitor  or 
customer,  to  enter  the  water  with  a 
captive  marine  mammal  for  recreational 
swimming,  snorkeling  or  scuba  diving 
activities.  Provisional  authority  to 
conduct  these  programs  on  an 
experimental  basis  expires  on  December 
31, 1989.  NOAA  Fisheries  is  considering 
the  consequences  of  swim-with-the- 
dolphins  programs  and  has  requested 
comments  on  the  draft  EIS.  In  order  to 
allow  time  for  full  consideration  of 
public  comment  on  the  final  EIS  and 
decision,  NOAA  Fisheries  intends  to 
extend  the  provisional  authority  for  the 
four  existing  programs  until  April  30, 
1990,  as  stated  in  the  draft  EIS. 

dates:  Hearings  on  the  draft  EIS  were 
held  in  Honolulu,  Hawaii  on  November 
20, 1989:  Islamorada.  Florida  on 
November  28, 1989;  and  Washington.  DC 
on  December  4, 1989.  An  additional 
hearing  has  been  scheduled  for  Ft 
Myers.  Florida  on  December  19, 1989  at 
4-7  p.m.  Written  comments  on  the  draft 
EIS  are  due  by  December  28, 1989. 

ADDRESSES:  Written  comments  on  the 
draft  EIS  may  be  mailed  to  Dr.  Nancy 
Foster,  Director,  Office  of  Protected 
Resources  and  Habitat  Programs  (F/PR), 
NOAA  Fisheries,  1335  East- West 
Highway,  Silver  Spring,  Maryland  20910. 
A  copy  of  the  draft  EIS  may  be  obtained 
by  writing  to  this  address  or  from  the 
information  contact  Usted  below.  The 
address  for  the  Ft.  Myers  hearing  is  the 
Commissioner's  Meeting  Room,  2120 
Main  Street  Ft  Myers,  Florida  33901. 

FOR  FURTHER  INFORMATIOH  CONTACT: 

Charles  Oravetz  or  Jeff  Brown  in  St 
Petersburg,  Florida  at  813/89^-3366;  or 
Jaunice  Yates  in  Washington,  DC  at  301/ 
427-2289.  Please  notify  one  of  these 
individuals  at  least  seven  days  in 
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advance  of  the  hearing  if  you  wish  to 
testify.  A  written  copy  of  your  testimony 
will  also  be  required. 

Dated:  December  1, 1989. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doc.  8&-28625  Filed  12-7-89;  8:45  am] 

BILUNQ  CODE  SS10-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1990;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1990  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 

EFFECTIVE  DATE:  January  8, 1990. 

address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

October  6  and  20. 1989,  the  Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (54  FR  41327  and  43103)  of 
proposed  additions  to  Procurement  List 
1990,  which  was  published  on  November 
3, 1989  (54  FR  46550).  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  quaHfied 
workshops  to  produce  the  commodities 
and  provide  the  services  at  a  fair  market 
price  and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 


economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordiiigly.  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1990; 

Commodities 

Strap,  Webbing 

5340-00-235-4432 

5340-00-235-4434 

5340-00-451-8157 
Water-Displacing  Compound 

6850-00-142-0389 

6580-00-142-9409 
Deicing-Defrosfer  Fluid 

685O-0O-«35-O484 
Penetrating  Fluid 

6850-00-508-0076 

6850-00-973-9091 

6850-00-985-7180 

Services 

Fast  Pack/Carton  Recycling  and  Pallet 
Repair 

Sacramento  Army  Depot 

Sacramento,  California 

Publications  Distribution 

Pacific  Northwest  Research  Station  (PNW) 

Research  Information  Service 

319  SW  Pine  Street 

Portland,  Oregon 
Beverly  L  Millcman, 
Executive  Director. 
(FRDoc.  89-28687  Filed  12-7-89;  8:45  am] 

BtLUNQ  CODE  eS20-3>4l 


Procurement  Ust  1990;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  Ust. 

summary:  The  Conunittee  has  received 
proposals  to  add  to  Procurement  List 
1990  commodities  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  and  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before:  January  8, 1990. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145, 
SUPPLEMENTARY  INFORMATION:  This 

notice  is  pubUshed  pursuant  to  41  U.S.C 


47(a)(2)  and  41  CFR  51-2.6.  lU  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  Procurement 
List  1990,  which  was  published  on 
November  3. 1989  (54  FR  46540): 

Commodities 

Strap,  Webbing 

5340-00-454-5963 
Sweatshirt 

8415-00-26&-O403 

8415-00-262-1534 

8415-00-262-1535 

8415-00-262-1536 

Sweatpants 
8415-00-268-1878       ^ 
8415-00-268-8779 
8415-00-288-8180 

Services 

Machining  Parts 

Mare  Island  Naval  Shipyard 

Vallejo,  California 
Beverly  L  MiUunan, 
Executive  Director. 
[FR  Doc.  89-28688  Filed  12-7-89: 8:45  am] 

mXINQ  CODE  6«30-33-M 

Procurement  Ust  1990;  Proposed 
Deletion  and  Correction 

On  page  48759  of  FR  Doc.  89-27698  in 
the  issue  of  Monday,  November  27, 1989. 
the  Clothing.  Operating  Room  entiy 
reading  6530-  should  read  6532-. 
Beverly  L  MiUunan, 
Executive  Director. 
[FR  Doc.  89-28689  Filed  12-7-89;  8:45  am] 

BILUNG  COOC  M20-3»-M 


Procurement  Ust  1990;  Establishment; 
Correction 

In  FR  Doc.  89-25872  appearing  at  page 
46540  in  the  issue  for  Friday,  November 
3, 1989,  make  the  following  corrections: 

1.  On  page  46560,  second  column,  in 
the  seventy-first  line.  Oil  Sti-eet  should 
read  "O"  SU^et. 

2.  On  page  46562,  first  column,  in  the 
forty-second  line,  North  Carolina  Street 
should  read  North  Capitol  Street. 

3.  On  page  46562,  second  column, 
under  Laundry,  the  first  entry  under 


5M34 


Federal  Register  /  Vol  54.  Na  235  /  Friday,  December  8.  1989  /  Notices 


Department  of  Health  and  Human 
Services,  the  heading  should  be 
Depcrtment^  Defense,  the  second  and 
third  entries  should  remain  under  the 
Health  and  Human  Services  heading. 

4.  On  page  46562,  second  cohmm.  in 
the  fifty-fourth  hne,  300  C  Street  should 
read  330  C  Street. 

5.  On  page  46562,  third  column,  in  line 
sixty.  12201  should  appear  before 
Sunrise  Valley  Drive. 

Beverly  I.  Milknun. 

Executive  Director. 

(FR  Doc.  89-28690  Filed  12-7-«9;  8:45  am] 

BIUJNO  COOE  M20-33-M 


Performance  Review  Board 
Membership;  Senior  Exectrtfve  Servlca 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Notice 

summary:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the  - 
Performance  Review  Board. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Connie  S.  Corley,  Administrative 
Officer,  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  1755  Jefferson  Davis 
Highway.  Suite  1107,  Arlington,  Virginia 
22202-3509.  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  5  U3.C. 

4314(c)  (1)  through  (5)  requires  each 
agency  to  establish  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
performance  review  boards.  Tlie  boards 
shall  review  the  performance  rating  of 
each  senior  executive's  performance  by 
the  supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  members  of  the  Performance 
Review  Board  are: 

1.  Kenneth  L  Johnsen,  Associate 
Director  for  Information  Management. 
Selective  Service  System 

2.  Jeffrey  S.  Lubbers,  Research  Director. 
Administrative  Conference  of  the 
United  States 

3.  John  P.  Kratzke,  Associate  Director, 
Policy,  Office  of  Information 
Resources  Management,  Department 
of  Agriculture. 

Frank  Gearda,  )En 

Chairman. 

[FR  Doc.  89-28891  Filed  12-7-89;  8:45  am) 

BILUMQ  COOC  tS20-33-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Los  Angeles 
International  Golf  Club,  Los  Angelss, 
CA,  Permit 

agency:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 

action:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement. 

SUMMARY:  The  proposed  action  is  to 
issue  a  permit  pursuant  to  section  404  of 
the  Clean  Water  Act  to  allow  fill  in  Big 
Tujunga  Wash  necessary  to  construct 
flood  protection  facilities  required  by 
the  City  of  Los  Angeles  in  conjunction 
with  the  proposed  Los  Angeles, 
California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Castonon.  Regulatory  Branch, 
U.S.  Army  Corps  of  Engineers.  P.O.  Box 
2711,  Los  Angeles,  California  90053- 
2325,  (213)  894-5606. 
SUPPLEMENTARY  INFORMATION: 
1.  Proposed  Action 

The  proposed  action  would  result  in 
the  construction  of  the  Los  Angeles 
International  Golf  Club,  which  will 
impact  waters  of  the  United  States.  The 
proposed  Los  Angeles  International  Golf 
Club  is  intended  to  provide  a  private 
golf  facility  suitable  for  the  Los  Angeles 
Open  Golf  Tournament  in  accordance 
with  Professional  Golf  Association  Tour 
guidelines  and  the  Los  Angeles  Junior 
Chamber  of  Commerce.  Construction 
activities  include  deepening  a  natxiral 
channel  to  enhance  flood  protection, 
building  stabilization  structures  to 
reduce  water  velocities,  and 
constructing  golf  course  landforms  on 
adiacent  upland  property. 
Api»oximately  1.5  million  cubic  yards  of 
dredged  material  will  be  discharged 
over  the  entire  site,  a  portion  of  which 
will  be  deposited  in  the  waterways. 

2.  Alternatives 

All  underdeveloped  parcels  of  220 
acres  or  greater  in  the  City  of  Los 
Angeles  were  considered  as  potential 
alternative  sites.  Of  the  potential 
alternative  sites  considered,  the 
applicant  determined  that  there  were 
three  potential  sites  for  the  project 
within  the  Los  Angeles  area.  The  three 
alternative  sites  to  be  evaluated  are:  (1) 
A  650-acre  site  nearRancho  Calabassas 
in  western  Los  Angeles  County:  (2)  a 
220-acre  parcel  in  the  Chatsworth 
reservoir,  owned  by  the  Department  of 
Water  Power,  and  (3)  a  private  owned 
178-acre  parcel  in  the  Chatsworth  area. 


3.  Scopiag  Process. 

A  Public  Notice  was  pubHshed  on 
January  27, 1989  and  distributed  to  the 
U.S.  Army  Corps  of  Engineers,  Los 
Angeles  District,  Regulatory  Branch 
mailing  list.  The  public  was  invited  to 
comment  and  numerous  comments  were 
received.  Federal,  state,  and  local 
agencies  and  other  interested  private 
organizations  are  encouraged  to  send 
their  written  comments  to  Mr.  David 
Castanon  at  the  address  provided 
above.  Significant  issues  to  be  analyzed 
in  depth  in  (he  DEIS  include: 

a.  Grading  and  Geology 

The  project  may  substantially  alter 
existing  site  topography  and  drainage 
patterns.  The  project  has  the  potential  to 
result  in  unstable  earth  conditions  w  in 
geologic  substructures. 

b.  Biological  Resources 

Discharge  of  dredged  material  may 
result  in  the  loss  of  regionally  significant 
alluvial  scrub  resources.  The  DEIS  will 
evaluate  potential  impacts  to  the 
Federally  listed  endangered  slender- 
homed  spineflower  [Centrostegia 
Eptoceras],  the  Federally  listed 
endangered  least  Bell's  vireo  {Vireo 
belli  pusillus],  one  Federal  Candidate 
Category  1  plant  species,  and  three 
Federal  Candidate  Category  2  animal 
species. 

c.  Cultural  Resources 

The  DEIS  will  evaluate  potential 
impacts  to  historic  and  pre-historic 
cultural  resources. 

d.  Recreation  Opportunities 

The  potential  benefits  of  the 
opportunity  for  tournament  level  golf 
within  the  region  will  be  evaluated. 
Potential  impacts  to  existing  equestrian 
use  will  be  assessed. 

e.  Public  Safety 

The  potential  flood  control  benefits  to 
existing  adjacent  residences  will  be 
assessed. 

/.  Transportation  and  Circulation 

A  traffic  study  will  be  required  to 
determine  the  impact  of  project 
generated  vehicular  traffic  on  local 
intersections  diu-ing  special  events.  The 
proposed  project  will  generate  special 
events.  The  propoeed  project  will 
generate  a  need  for  guest  parking. 

A  consultation  pursuant  to  section  7 
of  the  Endangered  Species  Act  was 
formally  initialed  in  March  1989  which 
resulted  in  a  draft  jeopardy  opinion  on 
the  project  impacts  to  Centrostegia 
Eptoceras  the  project  has  been 
redesigned  several  times  to  produce  a 
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reasonable  and  prudent  alternative  that 
will  not  jeopardize  the  continued 
existence  of  the  species. 

Formal  coordination  will  be 
undertaken  with  U.S.  Environmental 
Protection  Agency,  U.S.  Fish  and 
Wildlife  Service,  California 
Development  of  Fish  and  Game,  State 
Historic  Preservation  Office,  and  City  of 
Ijjs  Angeles. 

4.  Scoping  Meeting 

Currently,  there  are  no  plans  to  hold  a 
scoping  meeting. 

5.  DEIS  Schedule 

The  current  schedule  estimates  that 
the  DEIS  will  be  available  for  public 
review  and  comment  in  Winter  1990. 
Kenneth  L  Deolon, 

Alternate  Army  Liaison  Officer  With  the 
Federal  Register. 

[FR  Doc.  89-28735  Filed  12-7-89;  8:45  am] 

BILUNO  COOE  3710-KF-H 


Department  of  the  Navy 

CNO  Executive  Panel  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Advisory 
Committee  Defense  Subpanel  Task 
Force  will  meet  10,  January  1990  from  9 
a.m.  to  5  p.m.,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  policy  and  budgetary  matters  of 
immediate  Navy  interest.  The  entire 
agenda  of  the  meeting  will  consist  of 
discussions  of  key  issues  regarding 
national  security,  maritime  defense 
needs,  defense  policy,  planning,  and 
budgetary  matters  of  immediate  Navy 
interest.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  ail  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
room  601,  Alexandria,  Virginia  22302- 
0268,  Phone  (703)  756-1205. 


Dated:  December  5, 1988. 
Sandra  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 

Register  Liaison  Officer. 

[FR  Doc.  89-28671  Filed  12-7-69;  8:45  am] 

BItXINO  CODE  M10-AE-M 


CNO  Executive  Panel  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Advisory 
Committee  Space  Task  Force  will  meet 
January  11-12, 1990  from  9  a.m.  to  5  p.m. 
each  day,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
assess  the  Navy's  potential  role  in 
space.  The  entire  agenda  of  the  meeting 
wiU  consist  of  discussions  of  key  issues 
regarding  space  exploration  in  support 
of  U.S.  national  security,  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is,  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  diat  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l]  of 
fitle  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
room  601,  Alexandria,  Virginia  22302- 
0268,  Phone  (703)  756-1205. 

Dated:  December  5, 1989. 
Sandra  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 

Register  Liaison  Officer. 

(FR  Doc.  89-28672  Filed  12-7-89;  8:45  am] 

BILUNO  COOE  M10-AE-M 


CNO  Executive  Panel  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Advisory 
Committee  Technology  Surprise  Task 
Force  will  meet  February  15-16, 1990 
from  9  a.m.  to  5  p.m.  each  day,  in  Los 
Alamos,  New  Mexico.  All  sessions  will 
be  closed  to  the  public. 

Ihe  purpose  of  this  meeting  is  to 
discuss  the  possibility  of  unexpected 


technological  breakthroughs  that  vastly 
change  warfighting  capabilities.  The 
entire  agenda  of  the  meeting  will  consist 
of  discussions  of  key  issues  regarding 
the  potential  for  unexpected  technology 
breakthroughs  that  could  have  an  acute 
impact  on  naval  and  other  military 
forces.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is,  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  Usted  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Faye  Buclcman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
room  601,  Alexandria,  Viriginia  22302- 
0268.  Phone  (703)  756-1205. 

Dated:  December  5, 1989. 
Sandra  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  89-28673  FUed  12-7-89;  8:45  am] 
BIUJNO  COOE  St10-AE-H 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

dates:  Interested  persons  are  invited  to 
submit  conunents  on  or  before  January 
8,1990. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget  726  Jackson 
Place,  NW.,  room  3208,  New  Ebcecutive 
Office  Building.  Washington,  DC  20503. 

Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  George  P.  Sotos, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  B'iilding  3,  Washington.  DC 
20202. 
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Fo#i  Fo«^M«c,  Ntr v.  •^.MATiow  contact: 

Gecry.  JOa)  7a2-2174v 

8urf>L£M£iCTAAT  tMroMMTiOM:  Section 
3517  of  the  Piperwork  Reduction  Act  of 
1900  (44  U.S.C  Giapter  35)  reqain»  that 
the  Office  of  Management  and  Budget 
(0M6]  provide  interested  Federal 
agencies  and  the  public  an  early 
Ofifiortunity  to  comment  on  information 
collection  request!.  0MB  may  amend  or 
waive  the  requirement  fcv  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
Infonnation  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abifity  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management  publishes  tliis 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  C^fE  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title:  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5} 
Reporting  burden;  and/or  (6] 
Recordkeeping  burden;  and  (7)  Abstract 
0MB  invites  public  comment  at  tfte 
address  specified  above.  Copies  of  the 
requests  are  available  from  George 
Sotos  at  the  address  specified  above. 

Dated:  December  4, 1989. 
Carlos  Rice, 

Director  for  Office  oflnfonnaUon  Resources 

Management 

Office  of  PoatsecoodMy  Education 

Type  of  Review:  Revision. 

Title:  Foreign  Language  and  Area 
Studies  Program — InstituUoiul  List  of 
Awardees  and — Student  Performance 
Report. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Non-profit  institutions. 

Reporting  Burden: 

Responses:  1420 

Burden  Hours:  2156 

Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract  Individuals  and  Non-profit 
institutions  that  have  participated  in  the 
Foreign  Language  and  Areas  Studies 
Program  are  to  submit  these  reports  to 
the  Department.  The  Department  uses 
the  infonnation  to  assess  the 
accomplishments  of  project  goals  and 
objectives,  and  to  aid  in  effective 
program  management 

Office  of  Postsecondacy  Education 

Ty'pe  of  Review:  Revision. 


Title:  Application  for  Grants  for 
Desegregation  Assistance  Centers,  New 
and  Continuation. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
Govenmients;  Non-profit  institutions. 

Reporting  Burden: 

Responses:  40 

Burden  Hours:  1540 

Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract  This  application  is  used  by 
non-profit  organizations  to  apply  for 
desegregation  assistance  center  awards 
under  Title  IV  of  the  Civil  Rights  Act  of 
1964.  The  Department  uses  this 
infonnation  to  evaluate  the  proposed 
projects  and  make  awards  in 
accordance  with  program  regulations. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  lEA  Reading  Literacy  Study. 

Frequency.  On  Occasion. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments; 
Non-profit  institutions;  Small  buisnesses 
or  organizations. 

Reporting  Burden: 

Responses:  2,096 

Burden  Hours:  4.728 

Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract  This  study  will  collect  data 
on  reading  skills  and  activities  of  fourth 
and  ninth  graders.  This  study  is 
intended  to  develop  a  unified  definition 
of  literacy  and  measure  the  comparative 
ability  of  educational  systems  to  teach 
hteracy  skills. 

[PR  Doc.  89-28647  Hied  12-7-69;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Assistanc«  Award;  hrtoft  To 
Award  Cooperative  Agreement  to 
Babcock  and  Wilcox  Company 

AQENCr:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  unsolicited  financial 
assistance  award. 

SUMMARV:  DOE  announces  that 
pursuant  to  10  CFR  600.14(e).  it  la 
making  a  financial  assistance  award 
based  on  an  unsolicited  application 
under  Cooperative  Agreement  No.  DE- 
FC05-«OCE40g05  to  Babcock  and  Wilcox 
Company. 

Project  Scope:  The  funding  for  this 
cooperative  agreement  will  allow  the 
grantee  to  perform  research  and 
development  required  to  construct  and 
test  an  instrument  for  real-time,  in-situ 


measurement  of  lignin  in  pulp.  This 
effort  will  include  process 
characterization  tests  to  resolve  key 
technical  issues  identified  dtiring  prior 
feasibihty  tests.  Babcock  and  Wilcox 
has  completed  Phase  I  of  the  sensor 
development  and  demonstration  of 
feasibility.  They  have  furthered  their 
technology  by  in-house  R&D  of  their 
own.  Phase  I  results  indicate  that  the 
proposed  technology  has  a  significant 
potential  for  improving  process  control 
in  the  pulp  and  paper  industry. 

Eligibility:  Based  on  receipt  oi  an 
imsolicited  application,  eligibility  of  this 
award  is  being  Umited  to  Babcock  and 
Wilcox.  This  project  represents  a  unique 
idea  for  which  a  ccmpetitrve  sobcitation 
would  be  inappropriate. 

This  is  a  project  with  high  technical 
merit  representing  an  innovative 
technology  which  has  a  strong 
possibility  for  potential  savings  in 
industry.  The  term  of  this  cooperative 
agreement  is  for  two  years  from  date  of 
award.  The  total  estimated  DOE  cost  is 
$463,873. 
FOR  FURTHER  INFORMATION  CONTACT: 

S.F.  Sobczynski,  Program  Manager.  CE- 
142.  U.S.  Department  of  Energy. 
Washington.  DC  20585,  (202)  586-1878. 

Issued  in  Oak  Ridg«.  Tennessee,  on 
October  20. 1989. 
Peter  D.  Daytoa, 

Director,  Procurement  and  Contracts 
Division,  Oak  Ridge  Operations. 
[PR  Doc.  89-28712  Rled  12-7-89;  8:45  amj 
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Financial  Assistance  Award  Intent  To 
Award  Grant  to  Kenneth  H.  Ralhaia 

agency:  U.S.  Department  of  Energy. 

ACTlOte  The  Department  of  Energy 
announces  that  pursuant  to  10  CF^ 
600.14.  it  is  making  a  financial 
assistance  award  of  $27,713  based  on  an 
unsolicited  application  under  Grant 
Number  DE-FG01-90CE15365  to  Kenneth 
H.  Raihala. 

Scope:  The  funding  for  this  grant  will 
provide  for  the  testing  of  an  engineering 
prototype  of  a  safety  damper  for  a  wood 
or  coal  burning  stove.  Based  on  the 
analysis  of  the  test  data,  the  results  will 
be  further  used  to  optimize  assembly 
components  and  to  determine  assembly 
characteristics. 

Eligibility:  Based  on  receipi  of  an 
unsolicited  application,  eligibility  for 
this  award  is  being  limited  to  Kenneth 
R  Raihala,  who  has  high  qualifications 
in  this  speciali2ed  field  of  energy 
research  and  development.  The  safety 
"stovepipe  damper  assembly"  invention 
is  an  unique  control  device  for  a 
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conventional  stovepipe  damper  to 
prevent  flue  overheating.  The  proposed 
pilot  project  has  high  technical  merit 
representing  an  innovative  technology, 
is  technically  sound,  commercially 
feasible,  and  greaUy  reduces  the 
possibility  of  chimney  fires  in  wood 
burning  stoves. 

The  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award. 
FOR  FURTHER  INFORMATION  CONTACT. 
U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  Attn:  Calvin 
Lee,  MA-405.42, 1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
Thomas  S.  Ksefe. 

Director.  Contract  Operations  Division  "B", 
Office  of  Procurement  Operations. 
[PR  Doc.  89-28716  Filed  12-7-89;  8:45  am] 
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Financial  Assistance  Award 
(Cooperative  Agreement);  Washington 
State  Unh^ersity 

aqency:  Richland  Operations  Office. 
U.S.  Department  of  Energy  (DOE). 
action:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

summary:  The  DOE  Richland 
Operations  Office,  in  accordance  with 
10  CFR  600.7(b)(2),  gives  notice  of  its 
plan  to  award  a  noncompetitive 
financial  assistance  cooperative 
agreement  to  Washington  State 
University,  which  now  operates  as  a 
branch  state  university  campus,  the 
former  Tri-Cities  University  Center  in 
Richland,  Washington. 

Scope:  The  award  will  help  support  an 
educational  program  of  course  work 
leading  to  MS  &  PhD  degrees  in  the 
physical  and  biological  sciences,  in 
engineering,  and  business. 

The  DOE  has  determined  that  the 
award  on  a  noncompetitive  basis  is 
appropriate  for  the  following  reasons: 

The  activity  to  be  supported  is 
continuation  of  an  existing  advanced 
degree  program  which  DOE  has 
previously  supported,  initially  through  a 
cost  sharing  contractual  arrangement 
and  more  recently  with  a  cooperative 
agreement 

It  is  currentiy  being  conducted  at  the 
Washington  State  University,  Tri-Cities 
branch  campus,  which,  as  a  result  of 
action  by  the  State  legislature,  replaces 
the  Tri-Cities  University  Center,  a 
cooperative  venture  of  the  two  state 
research  universities  which  has  been 
supported  by  DOE.  Through  Washington 
State  University,  the  State  of 
Washington  provides  the  facilities  for 
the  program  and  about  70%  of  the  cost 
ciirrently  estimated  at  about  $2,500,000 


per  year.  DOE  wishes  to  insure  that  the 
graduate  degree  program  continue  to  be 
available  in  Richland  in  order  to 
continue  to  attract  and  retain  qualified 
employees  at  the  Hanford  site. 

The  present  arrangement  is  the  only 
one  through  which  advanced  degrees  in 
the  sciences  and  engineering  are 
available  in  this  area.  No  other  awardee 
is  presentiy  available,  and  any  other 
arrangement  would  seriously  disrupt  the 
educational  programs  of  students 
pursuing  advanced  degrees.  It  has 
therefore  been  determined  that  it  is 
appropriate  to  provide  assistance  to  this 
activity  on  a  noncompetitive  basis. 

FOR  FURTHER  INFORMATION  CONTACT. 

Marji  W.  Parker,  U.S.  Department  of 
Energy,  Richland  Operations  Office, 
Procurement  Division,  P.O.  Box  550, 
Richland.  WA  99352.  Telephone:  (509) 
376-2039. 

Dated:  November  13, 1989. 
Robert  D.  Larson, 

Director,  Procurement  Division,  Richland 

Operations  Office. 

[FR  Doc.  89-28713  Filed  12-7-89;  8:45  am] 
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Office  of  Energy  Utilization  Researdi, 
Division  of  Energy  Conversion  and 
Utilization  Technologies,  Research 
Opportunity  Announcement;  1990 

I.  Introduction 

Pursuant  to  the  authority  of  the 
Competition  in  Contracting  Act  of  1984 
(CICA),  as  implemented  by  Federal 
Acquisition  Regulation  (FAR)  6.102(d)(2) 
and  35.016,  the  Energy  Conversion  and 
Utilization  Technologies  Division 
(ECUT).  Office  of  Energy  Utilization 
Research  (OEUR),  Department  of  Energy 
(DOE)  issues  this  Research  Opportunity 
Armouncement  (ROA)  for  Tribology 
research."  Research  Opportunity 
Armouncement"  is  the  designated  name 
for  DOE'S  form  of  a  broad  agency 
announcement  The  ROA  is  a  general 
solicitation  which  uses  the  scientific  and 
peer  review  process  for  the  evaluation 
of  proposals.  This  type  of  solicitation 
procedure  is  considered  a  competitive 
selection  procedure  under  CICA  and  the 
FAR.  Universities  or  other  institutions  of 
higher  education,  not-for-profit  for- 
profit  non-Federal  agencies,  unaffiliated 
individuals,  or  other  entities  are  invited 
to  submit  competitive  proposal(s)  to 
conduct  applied  research  in  the  field  of 
Tribology  in  the  areas  set  forth  in 
Section  U,  Appendix  A.  of  this  ROA. 

Proposals  for  development 
("development"  as  defined  in  FAR 
35.001)  are  not  being  requested,  will  not 
be  evaluated,  and  %vill  not  be  selected 
under  this  ROA.  Further,  proposals 
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submitted  by  specific  entities  which 
operate  Government-owned  or 
controlled  research,  development 
special  production,  or  testing 
establishments,  such  as  DOE's 
management  and  operating  (M&O) 
contractor  faciUties  and  Federally 
Funded  Research  and  Development 
Centers  chartered  by  other  agencies,  are 
not  being  requested,  will  not  be 
evaluated,  and  will  not  be  selected 
under  this  ROA. 

The  ECUT  Program  supports  generic 
long-term,  high-risk,  basic  and  applied 
research  which  private  enterprise 
cannot  or  will  not  pursue  in  energy 
conversion  and  utilization  techniques 
that  conserve  energy.  The  program  is 
mainly  intended  to  support  researchers 
in  industry  and  academe  to  explore 
ideas  or  concepts  aimed  at  specific 
applications,  bringing  them  to  a  stage 
where  private  industry  or  other 
government  programs  can  move  them 
into  more  advanced  technology  and 
engineering  development 

Its  goals  are  to:  Evaluate  new 
concepts  for  improved  energy  efficiency 
or  alternative  fuel  use  in  energy 
conversion  and  utilization,  establish 
feasibility  of  revolutionary  concepts  that 
sigiuficantly  reduce  energy 
consumption,  and  expand  the 
technology  base  necessary  for 
development  of  improvements  in  energy 
conversion  and  utilization.  The  program 
attempts  to  be  a  bridge  between  basic 
research  and  large-scale  technology  and 
engineering  technology. 

The  mission  of  the  ECUT-Tribclogy 
Program  is  to  provide  U.S.  industry  with  the 
base  technology  necessary  to  achieve  savings 
in  annual  U.S.  energy  consumption  through 
major  tribological  advances  such  as,  reducing 
the  significant  limitations  in  the  operation  of 
existing  and  advanced  tribological  systems 
operating  in  severe  environments,  e.g.,  high 
temperatures,  speeds,  and  loads,  corrosive 
gases/liquids  (and  combinationa  thereof)- 
This  misrion  will  be  achieved  through  a 
combination  of  direct  energy  savings,  savings 
of  embodied  energy,  and  enhanced 
productivity. 

By  means  of  this  ROA.  and  through 
the  award  of  contracts  in  the  areas  of 
research  set  out  in  appendix  A  of  this 
ROA  (and  as  elucidated  in  the  above 
ECUT-Tribology  Program  Mission 
Statement),  DOE  hopes  to  further  the 
objectives  of  its  ECUT-Tribology 
research  program.  The  total  amoimt  of 
aimual  funding  available  for  research 
contracts  awarded  as  a  result  of  this 
ROA  is  estimated  to  be  $500,000. 
However,  DOE  makes  no  commitments, 
either  express  or  imphed  that  this  total 
amount  of  funding  will  be  made 
available  for  contract  awards  under  this 


5D63B 


Federal  Re^gter  /  Vol  54,  Na  235  /  Friday.  December  8.  1989  /  Noticet 


ROA.  Total  fondt  made  svailable  for 
contract  awards  will  be  based  on  the 
quality  of  the  proposals  received  in 
relation  to  the  objectives  erf  the 
Tribology  research  program.  It  is 
expected  that  the  period  of  funding  for 
the  contracts  awarded  under  this  ROA 
will  generally  not  exceed  three  years, 
however  DOE  may  award  contracts  for 
longer  periods. 

n.  Deffaiitions 

The  terms  "Basic  Research,"  and 
"Applied  Research"  are  defined  in  FAR- 
35.001.  The  primary  aim  of  ECUT- 
supported  applied  research  is  to  produce 
enabling  technologies  for  specific 
applications  as  opposed  to  the  discipline 
oriented,  theoretical,  scientific  studies 
implicit  in  basic  research. 

"Obi'ective  Review"  means  a 
thorough,  consistent,  and  independent 
examination  and  evaluation  of  a 
proposal  by  three  or  more  persons 
knowledgeable  in  the  field  of  endeavor 
for  which  support  is  requested.  Such 
review  is  conducted  to  provide  facts  and 
advice  to  the  selection  official  based 
upon  the  evaluation  criteria  in  the  ROA. 

"Peer  Reviewer"  means  a  professional 
individual  selected  to  conduct  an 
objective  review  of  •  research  proposal. 
The  person  is  not  employed  by  the 
Government,  has  expertise  in  the  same 
or  related  scientific  or  technical  field  as 
the  research  area  set  forth  in  the 
propoeal,  and  is  recognized  in  the 
scientific  or  technical  community. 

"Scientific  Reviewer"  means  a 
professional  Government  employee, 
who  has  expertise  in  the  same  or  related 
scientific  field  as  the  research  area  set 
forth  in  the  proposal  selected  to  conduct 
an  objective  of  a  research  proposal. 

in.  Proposal  Submission  Instructions 

A.  The  open  period  (that  is,  the  time 
period  during  which  proposals  will  be 
accepted  from  entities  by  DOE)  for 
submission  and  receipt  of  proposals  in 
response  to  this  ROA  is  the  twelve- 
month period  beginning  on  the  date  of 
publication  of  this  ROA  in  the  Federal 
Register  and  ending  at  4:30  p.m.  (local 
time  at  the  place  designated  for  receipt 
of  proposals)  twelve  months  after  the 
date  cd  publication  in  the  Federal 
Regiate. 

B.  Proposals  may  be  submitted  at  any 
time  the  open  period  of  the  ROA. 
Proposals  received  subsequent  to  the 
expiration  of  the  open  period  will  be 
considaed  in  accordance  with  FAR 
subpart  15,412.  Therefore,  the  FAR 
provision,  52.215-10  entitled  "Late 
Submissions,  Modifications,  and 
Withdrawals  of  Proposals"  is 
incorporated  herein  by  reference  with 
full  force  and  effect. 


C  An  originai  and  four  copies  of  a 
proposal  (whether  for  m  new  research 
effort  or  for  the  continoation  of  an 
existing  research  contract)  shall  be 
submitted  to:  U.S.  Department  of  Energy, 
Attn:  ECUT-Tribok^y  Program  ROA,  FY 
1900.  Building  201,  Room  Na  3C-12, 9800 
South  Cass  Avenue,  Argonne,  Illinoia 
6013a 

D.  Entities  may  submit  more  than  one 
proposal  for  any  area  of  research  within 
the  scope  of  this  ROA.  However,  each 
proposal  for  research  shall  be  submitted 
as  an  individual  proposal  submission. 

E.  All  proposals  shall  be  clearly 
identified  with  the  ROA  identification 
number  and  title  affixed  to  the  dipping 
label. 

F.  A  proposal  which  provides  for  the 
continnatioa  of  researdt  previously 
funded  by  DOE  as  a  contract  awarded 
as  a  result  of  either  a  previously  issued 
ROA  or  an  unsolicited  proposal  may  be 
evaluated  and  considered  for  selection 
and  award  under  the  instant  ROA. 
provided  that:  (1)  The  proposed  research 
is  within  the  specific  area  of  research 
contemplated  by  the  ROA;  (2)  the 
proposal  is  received  during  the  open 
period  of  die  ROA;  and  (3)  die  proposal 
is  full  responsive  to  the  requirements  of 
die  ROA. 

rV.  Piepoaal  Praparafion  Instructions 

Each  proposal  shall  contain  three 
distinct  sections  marked;  Section  I> 
Offerer  Information,  Section  II- 
Technical  Proposal  Section  m-Cost 
Proposal  The  following  information 
shall  be  included: 

A.  Section  I-OffererlBformation 

1.  Name  and  address  of  offerer, 

2.  The  ROA  identification  number 

3.  The  date  of  submission  of  the 
proposal,  and  the  offer  acceptance 
period; 

4.  The  names  and  addresses  of  any 
other  Federal  State,  or  local 
government  agency,  or  any  other 
public  or  private  entity  who  has  in  the 
past,  or  is  crurently,  or  may  in  future, 
provide  funds  for  tfie  same  or  similar 
research  activities  of  the  offerer 

5.  A  proposal  cover  sheet  signed  by  the 
(^erer,  and  by  an  individual 
authorized  to  contractually  obligate 
the  offerer. 

B.  Section  II-Technical Proposal 

1.  A  detailed  description  of  the  proposed 
research,  including  the  objectives  of 
the  research,  the  methodology  and 
procedures  for  accomplishing  those 
objectives,  the  anticipated  results,  and 
the  relationship  of  the  proposed 
research  to  the  program  objectives 
and  evaluation  criteria  described  in 
this  ROA.  This  description  should 


include  a  discusaioa  and  listing  (with 
references)  of  any  previoai  or  ongoing 
research  performed  by  the  offerer  in 
areas  related  to  those  contemplated 
by  the  ROA. 

2.  A  detailed  task  breakdown  and 
schedule  depicting  and  defining  key 
research  milestones. 

3.  A  description  of  the  offerer's  proposed 
methods  and  scope  of  management 
support  and  controls,  inchiding  cost 
management  techniques  and 
subcontracting  practices.  Provide  an 
example  of  these  methods  having 
been  applied  to  a  successfully 
completed  contract  if  one  is 
available:  otherwise  a  statement  that 
the  Principal  Investigator  is  a  new 
Investigator  and  has  had  no  previous 
contracts  with  the  Government. 

4.  A  description  of  the  facilities  and 
other  resources  which  will  be  used  in 
performance  of  the  research.  Indicate 
specifically  that  these  facilities  will  be 
available  to  the  proposed  principal 
investigators  for  this  task  period. 

5.  A  description  of  any  facilities  and 
other  non-monetary  resources 
requested  to  be  fiindsfaed  by  the 
Government  for  use  by  the  offerer. 

6.  Resumes  for  the  proposed  principal 
inve8tigator(s)  and  other  key 
individuals. 

C  Section  HI— Cost  Propoal 

1.  A  budget  «Md»  supporting  )ustification 
sufficient  to  evaluate  the  costs  of  the 
proposed  project  (A  fully  executed 
Standard  Form  SF-1411.  and 
supporting  docimients). 

2.  A  description  of  all  proposed  cost- 
sharing  arrangements. 

V.  Other  Information  for  Proposer* 

DOE  is  under  no  obligation  to  pay  for 
any  costs  associated  with  the 
preparation  or  submission  of  proposals. 

DOE  reserves  die  right  to  hind,  in 
whole  or  in  part  any,  all,  or  none  of  the 
proposals  submitted. 

DOE  is  not  required  to  return  to  the 
proposer  a  proposal  which  is  not 
selected  or  funded.  This  Announcement 
implies  no  commitment  by  the 
Government  to  make  an  award.  A 
decision  to  award  will  be  determined 
through  evaluation  of  proposals 
received  and  the  availability  of  funds. 

VI.  Point  of  Contact 

The  point  of  contact  of  all  matters 
relating  to  this  ROA  is:  Mr.  David  Mello, 
Attn:  ECUT-Tribology  Program  ROA, 
FY  1990,  Code  CEr-121.  Room  5E-066. 
\}&.  Department  of  Energy  HQ, 
Washington.  DC  20685.  Telephone:  (202) 
566—5377. 
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ReqwtMa  far  tnionRatian  or  for  any 
forms  required  by  tr  >■  ^     \  s^  uid  be 
SubnillRd  it  wntmn  to:  ^tr  Enx 
Siaipwa,  U  S.  Department  of  Energy, 
Chicago  OijeratKms  Office.  Attn:  ECUT- 
Tribology  Program  ROA,  FY  1990, 
Building  201.  Boom  3C-12,  saOO  South 
Cass  Avenue.  Argonne,  Illinoia  60439, 
Telephone:  (312)  972-2108. 

Collect  telephone  calls  wilt  not  be 
accepted  by  DOE  personnel. 

VU.  Pnponl  Eeahntkn 

The  evaluation  of  each  ptoposaf  wfR 
begin  vptm  its  receipt  or  as  soon  as 
possible  thereafter.  Should  the 
acceptance  period  for  a  proposal  exftire, 
the  proposer  may,  in  response  to  DOFs 
request  be  requked  to  revalidate  the 
terms  of  the  original  proposal.  AH 
propoaala  wiU  iHid«i9»  as  iattial  revieva 
to  determine  (1)  the  rpspi— timwis  and 
completeness  of  the  proposal  to  the 
requirements  of  the  ROA,  fndoAny  the 
appropriateness  of  the  research  to  Ac 
intended  uses  kqr  DOC  (2)  the  fetevonce 
of  the  prc^xMed  dlovt  to  tile  broad  area* 
of  research  contemplated  by  the  ROA 
and,  f3)  doe*  Bot  ndaly  dajplicate  wcrk 
already  funded.  If.  after  completioa  of 
the  initial  review,  a  proposal  is 
determined  not  to  meet  the  requirements 
stated  in  this  paragraph,  the  proposer 
shall  be  promptly  notified  that  its 
proposal  has  been  elininated  front  any 
further  competition  ander  the  ROA  and 
the  general  basis  for  such  a 
determination. 

The  following  considerations  will  be 
used  by  the  DOE  Selection  Official  to 
deteminc  the  importance  and  relevance 
of  the  proposed  research  of  ECUT* 
mission: 

A,  Factors  Used  in  Determining 
Importance  or  Relevance  to  Program 

1.  A  goal  of  the  ECUT  Division  is  to 
foster  indostry-academia-government 
collaboration  in  its  sponsored  research. 
It  is  important  that  proposals  be  explicit 
in  des<Tifbing  all  collaborative  elements 
of  the  work,  and  the  rationale  for  the 
collaboration. 

2.  A  further  goal  of  the  ECUT  Division 
is  to  foster  the  development  of  enabKng 
technofogie*  through  applied  research. 
Propoeals  from  indostiy  should  indicate 
the  shortcomings  o'pjtesent  technology 
and  indicate  the  importance  of  this  work 
in  adding  to  the  knowledge  base  leading 
to  the  development  of  an  enabling 
technology. 

3.  Proposals  from  academe  should 
indicate  the  relevance  of  the  work  to  a 
proven  or  perceived  industrial  need  e.g., 
how  this  work  might  lead  to  the 
devela|n*Dt  of  needed  enabKng 
technolanr. 


4  ftupwiah  bvm  ether  Go'veimneiital 
HBil*  (Sivta;  Local)  rikmid  describe  the 
coaipliHBUlBij  mftire  of  die  work,  its 
relewneetoBCUTs  mterests,  and  the 
prospects  for  co-fBn*ng  with  that 
agency  and/or  its  inthirtriaF  cfients. 

5.  Cs-fiBM&ig  is  a  very  relevant  aspect 
of  ECUT  speoseiship.  ft  n  one  measure 
ol  die  hnportanee  of  the  work  to  the 
participant,  9:ti6  it  can  be  mdicatrve  of 
early  appKeation  of  Ate  technology. 

The  Sibove  foctors  wiU  not  be  wei^^ 
or  point  scored 

B.  Criteria  Used  ia  Objective  Review  of 
Proposals 

Proposab  whkh  sarvfve  the  initial 
review  will  be  objectively  reriewed 
again&t  the  following  criteria,  which  are 
of  equal  inqwrtance,  by  at  teest  three 
scientific  and  peer  reviewers.  The 
ccmposition  of  thegroop  may  be  any 
mix  ei  these  reviewer*. 

1.  (The  Project)  The  oreraH  scientffic 
and  technical  merit  of  the  proposal 
inchMfias  ^  merit  and  vahre  of 
rriated  research  performed  by  the 
offerer  under  previoas  or  existing 
contracts  or  other  arrangements; 

2.  (The  People)  The  qualifications, 
capabilities,  experience,  and 
demonstrated  past  performance  of  the 
offeree,  principal  inveatigator,  aadi/or 
key  personnel 

3.  (Relevance)  The  appropriateness  of 
the  prc^kosed  method  or  approach  in 
helping  DOE  to  achieve  its  research 
objectives; 

4.  (The  Workplace)  The  adequacy  of  the 
offerer's  facilities  and  resources; 

5.  (ManageaMBi)  The  adeqaacy  of  dte 
offerer'*  iMMigentent  plan; 

6.  (The  Coal)  The  laatiMa  of  the 
proposed  coat*  iektf*«  to  known 
research  conducted  under  similar 
circBautaBces,  and  the  exteat  and 
nature  of  cost-sharing. 

C.  Relative  Werghting  of  the  Evaluation 
Criteria 

All  criteria  will  be  weighted  equaUy 
so  that  the  broadest  range  of 
opportunity  for  new  ideas  may  be 
accommodated.  One  proposal  may  be 
most  meritorious  because  of  an 
extraordinary  opportunity  foe  significai^ 
cost-sharing  with  industry,  another 
proposal  may  be  most  valuable  because 
of  a  combination  of  relevance  to  present 
DOE  objectives  and  a  unique  research 
capability  predicated  upon  specialized 
equipment  on  hand.  Therefore  the 
proposal  overall  rating  will  be  derived 
by  evaluating  the  relative  merits  of  each 
Evaluation  Criterion  on  a  score  of  0  to  4, 
representing  a  range  of  "Not 
Acceptable,"  to  "Ontstantfnig." 
respectively.  It  is  the  cumulative  score 
of  each  proposal  that  wiU  determine  the 


Proposals  win  be  selected  for  award 
based  upon  (he  evahiafion  criteria 
described  in  this  announcement  and  the 
availability  of  funds.  After  the  selection 
of  a  technology  for  fiinding.  DOE  may.  if 
necessary,  enter  into  negotiations  with  a 
proposer  prior  to  the  award  of  a 
contract  Such  negotiations  are  not  a 
commitment  that  DOE  wlH  make  an 
award.  Resultant  contracts  will  be 
negotiated,  awarded,  and  adntiniatered 
by  DOE  in  accordance  with  the  Federal 
Acquisition  Regulation  (FAR), 
Department  ef  Bicigy  Acquisition 
Regulation  (DEAR),  and  other 
controfling  porkciea  aad  procadurea. 

Uaned  ia  Chkaca  Itt— is.  m.  Wiiiirtir». 
1989. 


Tunothy&,( 

Assistamt  Mauagu  farAttmuinV  iifuw 

Appendix  A — Research  Agenda 

I.  ECUT  Pi*gBai  Overview 


The  Dfvision  of  Energy  Conversion 
and  Utifiration  Technologies  (ECUTJ. 

This  Program  supports  long-term, 
high-risk,  interdisdpfinary  apphed 
research  to  assure  an  adequate  enabKng 
technofcgy  base  for  efficient  future 
energy  cuiiveision  and  utifization 
systems  and  feasible  ahemate  fuels.  It  is 
a  reseatrcft  program  focused  on 
knowfedgg  of  processes  and  materials 
needed  to  enable  the  improvement  of 
the  efficiency  of  energy-using 
components,  devices  and  systems,  and 
their  capacity  to  use  altenuttive  energy 
sources. 

ECITT  draws  fiTjm  basic  research  to 
establish  the  feaaibihty  of  revolutionary 
concepts  that  signifi'cantly  reduce 
energy  consumption,  evakiates  new 
concepts  for  fanproved  efficiency  or 
alternative  fuel  use  in  energy  conversion 
and  end-use,  and  expands  the 
technology  base  to  enable  development 
of  improvements  in  the  efficiency  of 
energy  conversion  and  utilization. 

ECUT  undertakes  those  activities  that 
address  specific  technology-limiting 
problems  and  conducts  research  in  five 
priority  teclmology  areas. 

The  ECUT-Combustion  Technology- 
research  program  supports  the 
development  of  new  technologies 
related  to  engine  combustion  and 
continuous  processes  in  boilers, 
furnaces,  incinerators,  turbines,  and 
industrial  process  heat  devices.  ECUT 
Thermal  Sciences  research  focuses  on 
improved  understanding  of 
thermodynamics,  fluid  systems,  direct 
energy  conversion  concepts,  and  heat/ 
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mass  transfer  processes.  The  ECUT 
Materials  research  program  seeks  to 
design,  discover,  synthesize,  and 
characterize  the  performance  of  new 
energy-conserving  materials  and 
processing  technologies  for  a  variety  of 
end-uses.  Research  supported  by  the 
ECUT  Biocatalysis  program  investigates 
new  chemical  and  biochemical  catalytic 
processes  employing  the  power  of  the 
science  of  molecular  biology.  The  ECUT 
Tribology  research  program  provides 
support  for  investigating  lubrication 
phenomena,  friction  and  wear 
characterization,  and  analytical 
tribological  computational  simulation 
models. 

II.  The  ECUT'TriboIogy  Program 

The  mission  of  the  ECUT-Tribology 
Program  is  to  provide  the  base 
technology  necessary  to  achieve  savings 
in  annual  US  energy  consumption 
through  major  tribological  advances. 
This  may  be  achieved  through  direct 
energy  savings,  savings  of  embodied 
energy,  or  enhanced  productivity.  Also, 
the  mission  is  to  reduce  the  significant 
limitations  in  the  operation  of  existing 
and  advanced  tribological  systems 
which  have  to  operate  in  severe 
environments  such  as  high 
temperatures,  speeds,  loads,  corrosive 
gases/liquids,  and  combinations  thereof. 
The  program  has  established  close  ties 
with  US  Industry  and  universities  to 
determine  cturent  and  future  needs  for 
advances  of  tribological  systems  and  to 
facilitate  the  transfer  of  the  new 
technologies  which  are  developed  in  this 
program. 

The  ECUT-Tribology  research 
program  provides  support  for 
investigations  of  lubrication  phenomena, 
friction  and  wear  mechanisms, 
tribological  surface  modifications,  and 
tribological  design  methodologies 
(tools).  The  following  areas  are  of 
primary  interest: 

Tribology  by  Design:  Performance  of 
concurrent  theoretical,  computational, 
and  experimental  investigations  having 
the  objective  of  developing  a  predictive 
capability  regarding  the  tribological 
properties  of  materials  and  components. 
The  research  contemplated  includes 
development,  from  first  principles,  of 
theoretical  models,  empirical  models, 
simulations,  and  experimental 
measurements  with  sufficient  resolution 
to  validate  theoretical  predictions.  The 
goal  is  to  develop  computational 
procedures  to  support  design  of 
materials  and  components  yielding  any 
desired  tribological  characteristic.  Such 
a  capability  has  the  potential  of 
significantly  reducing  tribological  losses 
in  current  and  future  energy  systems. 


Engineered  Tribological  Interfaces: 
Investigation  of  processes,  mechanisms, 
materials,  and  techniques  for  the  control 
of  the  tribological  properties  of  surface 
(component)  interfaces.  Activities  in  this 
research  area  include  surface 
modification,  insitu  emplacement  of 
lubricious  materials,  advanced 
lubrication  techniques,  and  microscopic 
level  diagnostics.  The  goal  is  to  provide 
replicable  engineering  approaches  to 
reducing  tribological  losses  beyond  that 
possible  with  conventional  lubrication 
and  coatings. 

Extenre  Environmental  Tribology: 
Investigations  of  tribological  approaches 
and  systems  with  the  potential  to 
expand  the  extremes  of  currently 
available  tribological  performance.  This 
includes  materials,  processing  and 
lubrication  techniques.  Examples  are: 
Vapor  phase  lubrication,  diamond  films, 
ceramic  composites,  and  intermetallics. 
The  goal  is  to  develop  new  methods  of 
achieving  required  tribological 
performance  in  the  more  demanding 
operating  environments  which  will  exist 
in  advanced  energy  systems. 

(FR  Doc.  89-28717  Filed  12-7-89;  8:45  am] 

MLUNQ  COOC  •4S(H)1-ll 


Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 
Between  ttie  Governments  of  ttie 
United  States  of  America,  Sweden,  and 
Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  of  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Sweden  concerning  Peaceful  Uses  of 
Nuclear  Energy,  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Japan  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer 
RTD/SW(IA)-5,  for  the  transfer  ft-om 
Japan  to  Sweden  of  8  irradiated  fuel 
segments  containing  2,076  grams  of 
uranium,  enriched  to  1.25  percent  in  the 
isotope  uranium-235,  and  17  grams  of 
plutonium,  for  power  ramp  testing  in  the 
R-2  reactor  at  Studsvik,  Sweden. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 


inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  December  4, 1989. 
Thad  Grundy.  )r. 

Deputy  Assistant  Secretary  for  International 
Affairs. 
(FR  Doc.  89-28715  Filed  12-7-89;  8:46  am] 

BILUNO  COOC  MS0-01-H 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP90-46-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

December  1, 1988. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  November  27, 
1989  tendered  for  filing  as  a  part  of  its 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff,  six  copies  each  of  the  following 
tariff  sheets: 

Twenty-Fifth  Revised  Sheet  No.  18 
Fourth  Revised  Sheet  No.  88 
Fourth  Revised  Sheet  No.  89 
Fourth  Revised  Sheet  No.  90 
Third  Revised  Sheet  No.  90A 
Original  Sheet  No.  90A.1 
First  Revised  Sheet  No.  124 
First  Revised  Sheet  No.  125 
Original  Sheet  No.  128 
Original  Sheet  No.  127 

ANR  states  that  the  above-reterenced 
tariff  sheets  are  being  filed  under 
Section  2.104  of  the  Commission's 
Regulations  to  implement  partial 
recovery  of  $24.8  milUon  of  additional 
buyout  buydown  costs.  Under  the 
proposed  filing,  ANR  is  proposing  to 
absorb  twenty  five  percent  of  its  buyout 
buydown  costs,  to  recover  twenty  five 
percent  of  such  costs  through  a  fixed 
monthly  charge  applicable  to  its  Rate 
Schedules  CD-I,  MC-1  and  SGS-1  sales 
customers  and  to  recover  up  to  fifty 
percent  of  such  costs  through  a 
volumetric  buyout  buydown  surcharge 
of  0.55<  per  dth  applicable  to  each  sales 
and  transportation  Rate  Schedule  under 
Original  Volume  Nos.  1, 1-A  and  2  of 
ANR's  FERC  Gas  Tariff,  but  all  subject 
to  reservation  of  rights  to  make  changes, 
including  the  achieve  100  percent  cost 
recovery  by  increased  direct  charge 
recovery. 

ANR  has  requested  that  the 
Commission  accept  this  filing,  to  become 
effective  December  27, 1989. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  Volume  Nos. 
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1.  l-A  and  2  ca&tomers  and  interested 
State  CamadB«ions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihiig  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  £25  North  Capitol  Street. 
NE.,  Washiqgton,  DC  20426  by 
December  Si,  1969,  in  accordance  whh 
Rules  211  and  214  of  the  Commission's 
Rulea  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214>.  Prote»ts  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protectants  parties  to  the  proceedii^ 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  oo  file  wi&  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaskeU. 
Secrrtory. 

(FR  Doc.  W-23838  Filed  12-7-8i(  M&  am) 
mujm  coot.  nM-m-m 


[Docltet  No.  CP9O-284-0OO) 

Commonweattt)  Gas  Co.  v.  Dfstrtgas  of 
Massachusetts  Corp.  et  aL;  Comptaint^ 
Request  for  Hearing,  and  Request  for 
Emergency  Relief 

December  1. 188Si 

Take  notice  that  on  November  28, 
1989,  pursuant  to  Rule  206  of  the 
Comraiaaion's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206. 
Commonwealth  Gas  Company  [COMt 
Gas)  filed  an  emergency  complanit 
against  Diatri^as  of  Massachusetts 
.Corporation  (DOMAC).  Bofton  Gas 
Company  (Boston  Gas),  and  Algonquin 
Gas  Transmission  Company  (Algooqoin) 
requesting  that  the  Commission 
immediately  issue  a  cease  and  desist 
order  against  DOMAC,  Boston  Gas,  and 
Algonquin  to  prevent  them  from 
completing  steps  now  underway  to 
deliver  vaporized  Algerian  liquefied 
natnrs)  gas  tAlgerian  gas)  into  COM/ 
Gas's  system  and  to  set  the  complaint 
for  investigation  and  bearing. 

CC^/Gas  atteges  that  Algcaiqain 
delivers  100  peicent  of  the  natural  gas 
received  by  COM/Cas  to  serve  the 
Cambridge  and  Somerville  areas  of 
Massachusetts  through  deliveries  frea 
the  Ak^omiuin  J  System  at  COM/Gas' 
Brookford  Street  and  Third  Street  take 
stations  (Cambridge  Stations).  COM/ 
Gas  further  claims  that  since  1975, 
DOMAC  has  been  making  sales  of 
Algerian  gas  from  its  LNG  import 
facilities  in  Everett.  Massachusetts,  to 
cuatOBcr*  all  over  the  NortbeMt. 
principally  by  dis{4aceBCSkt.  by 
delivering  the  Algerian  gas  to  Boston 
Gas  Cooif  any.  CCXiA/Cas  also  claima 


that  some  oftfie  Algerian  gas  is  sold  in 
liquid  form  and  transported  by  track  to 
customers  that  have  LNG  tanks.  COM/ 
Gas  asserts  that  approximately  in 
January  of  1989,  DOMAC  Boston  Gas. 
and  Algonquin  agreed  among 
themselves  to  change  the  existing 
pattern  of  (fistribution  because  Boston 
Gas  could  not  absorb  any  more  Algerian 
gas  and  because  DOMAC  wished  to  sell 
and  transport  more  vaporized  Algerian 
gas.  COM/Gas  contends  that  DOMAC, 
Boston  Gas,  and  Algonquin  decided  that 
they  wiould  deliver  the  Algerian  gas 
directly  into  Algonquin's  interstate 
pipeliiK  system  for  redelivery  to  COM/ 
Gas  which  is  a  sales  customer  of 
Algonquin  but  not  of  DOMAC. 

COM/Cas  asserts  that  Algonquin  has 
notified  COM/Gas  that  as  early  as 
December  of  1980,  Boston  Gas  will  begra. 
delivering  Algerian  gas  from  DOMAC 
into  the  Algonquin  J  System  at  a  point 
between  the  two  Cambridge  Stations, 
and  that  once  DOMAC,  Boston  Gas,  and 
Algonquin  fiow  the  gas  in  this  manner, 
COM/Gas  alleges  that  it  will  be  unable 
to  avoid  receiving  it,  and  the  Algerian 
gas  wnll,  at  times,  displace  entirely  the 
domestic  gas  that  Algonquin  normally 
delivers  to  COM/Gas. 

COM/Gas  contends  that  the  Algerian 
gas  has  significantly  different  chemical 
compositions  that  affect  the 
performance  of  consusser  appliances 
and  that  when  Algerian  gas  is  supplied 
undiluted  and  without  opportunity  to 
survey  and  adjust  coosumer  appliances, 
a  sigiUficant  number  of  furnaces,  stoves, 
hot  water  heaters,  and  other  appliances 
that  operate  acceptably  on  domestic  gas 
in  the  homes  and  businesses  of  COM/ 
Gas'  customers  could  experience 
incomplete  combustion  and  could 
produce  excessive  amounts  of  toxic 
carbon  monoxide  within  occupied 
space.  CCH^/Cas  alleges  that  DOMAC 
and  Algonquin  have  stated  to  COM/Ga» 
that  tbey  do  not  believe  that  the  safety 
precautions  proposed  by  CCM/Gas 
need  to  be  taken  and  that  they  will  not 
allow  COM/Cas  an  opportunity  to  take 
those  precautioas  before  receiving  the 
Algerian  gas.  Furthermore,  COM/Gas 
alleges  that  each  has  stated  to  COM/ 
Gas  that  they  do  not  require 
authorization  from  the  Commission 
before  delivering  the  Algerian  gas  to 
COM/Gas. 

COM/Gas  asserts  that  since  January 
1989,  COM/Gas  has  attempted  to  reach 
agreement  with  DOMAC  and  Algonquin 
concerning  the  tuning  and  ntanner  of 
delivering  Algerian  gas  but  that  the 
companies  have  thus  far  failed  to  takt 
the  steps  COM/Gas  bejierea  are 
required  protect  the  safety  of  its 
customers  by  (L)  failing  to  provide  COM/ 
Gas  with  data  it  requested  concerning 


the  chwmicnf  composittan  of  the  gas  to 
be  supphed  to  permit  a  determination  ol 
the  nomber  of  appliances  that  will  need 
to  be  adjosted:  (ii)  rcfasing  to  commit  to 
allow  COM/Cas  time  to  identify  and 
adjust  m  repiace  as  necessary  the 
burners  of  eaosumera'  appliances  dial 
would  emit  carbon  monoxide  before 
delivering  the  AJgerim  gas:  (iii)  lefaaiag 
to  agree  to  opera  ting  procedures  (a)  to 
phase  in  the  Algerian  gas,  (b)  to 
commence  initial  dchveries  outside  of 
the  peak  heating  season  when  service 
calls  are  at  their  mtivfa—m  and  toned 
safety-indaced  sh^dcMma  «L  funaees 
would  severely  affect  the  health  and 
welfare  of  customers,  and  (c)  to  identify 
individuals  responsible  for  and  conunit 
to  halt  deliveries  if  life-threatening 
emergenciea  develop. 

COM/Gas  alk^e*  that  despite  nine 
months  ol  effort  by  COM/Gas  to 
cooperate  and  negotiate  agreements  to 
provide  these  necessary  protections, 
COM/Gas  faces  an  unprecedented 
crisis; 

(i)  Either  it  must  close  the  valves  to 
Algonquin,  leaving  31,000  customers 
without  beat  indefinitely  in 
subfi-eezing  weather,  or 

(ii)  Allow  the  Algerian  gas  to  enter 
homes  and  businesses  despite  the  fact 
that  a  significant  number  of 
appliances  may,  as  a  result,  emit 
carbon  monoxide,  a  deadly  gas  wlrick 
is  odorless,  colorless  and  tastelesa, 
and  which  therefore  caiuiot  be 
detected  by  human  senses. 

COM/Gas  asserts  that  the 
Commission  possesses  ample  authority 
under  sections  3,  7,  and  16  of  the  NGA  to 
assure  that  imported  gas  is  deUvered  in 
a  safe  manner.  Further.  COM/Cas 
alleges  that  none  of  the  companies 
involved  has  sought  or  obtained  the 
authorization  under  the  NGA  to  deliver 
Algerian  gas  to  OOM/Gas  in 
displacement  of  domestic  supplies  as 
contemplated  by  the  proposed 
transaction.  In  addition,  COM/Gas 
claims  that  DOMACs.  Boston  Gas's, 
and  Algonquin's  imminent  plans  to 
deliver  the  gas  supply  without 
permitting  the  completion  of  necessary 
safety  {nrcautions  constitutes  a 
violation  of  the  NGA.  COM/Cas  claims 
that  because  erf  the  potential  threat  to 
life  and  the  inoBinence  of  the  delivery  of 
Algerian  gas  m  an  unsafe  maama, 
eBergency  action  by  the  Conmtosian  is 
required. 

COM/Gas  alleges  diat  it  ia  not 
seeking  to  aSect  the  existing  delivery  of 
Algerian  gaa  to  Basbon  Cos  or  deliveries 
of  Algezisi  gas  by  track  siace  such 
delivertos  do  not  impticate  the  pabhc 
safety  and  lack  of  legal  oadkarizatian 
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issues  raised  by  deliveries  of  Algerian 
gas  to  COM/Gas'  system,  and  that  all 
existing  sales  arrangements  therefore 
would  be  unaffected  by  the  relief  sought 
by  COM/Gas.  COM/Gas  states  that 
only  the  incremental  sales  by  DOMAC 
that  are  dependent  on  the  physical 
delivery  of  gas  to  the  Algonquin  ] 
System  would  be  temporarily  delayed,, 
pending  resolution  of  the  legal 
authorization  and  safety  issues. 

COM/Gas  requests  that  the 
Commission: 

(1)  Without  awaiting  any  response,  by 
telephone  order  direct  DOMAC, 
Boston  Gas  and  Algonquin  to  cease 
and  desist  from  preparing  to  deliver 
Algerian  gas  to  COM/Gas"  system 
until  such  time  as  the  Commission 
concludes  this  proceeding  and  issues 
an  order  on  the  merits  (such  cease 
and  desist  order  should,  however, 
specifically  exclude  existing 
deliveries  of  Algerian  gas  to  Boston 
Gas  to  be  consumed  on  Boston  Gas' 
system  or  deliveries  of  such  gas  by 
truck); 

(2)  Establish  an  expedited  procedural 
schedule  for  this  proceeding; 

(3)  Set  the  Complaint  for  investigation 
and  hearing; 

(4)  Upon  conclusion  of  the  investigation 
and  hearing,  issue  an  order  on  the 
merits  prohibiting  Algonquin, 
DOMAC  and  Boston  Gas  from 
Initiating  deliveries  of  Algerian  gas  to 
Algonquin's  J  System  until  all  required 
safety  measures  have  been 
implemented;  and 

(5)  Grant  COM/Gas  all  other  relief  to 
which  it  is  entitled. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said  complaint 
should  file  a  motion  to  intervene  or  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  214  and 
211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211)  and  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.10).  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  8. 1989.  Protests 
filed  with  the  Commision  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Respondents' 
answers  to  the  complaint  are  due  on  or 
before  December  8, 1989.  No  replies  to 
respondents'  answers  will  be  accepted. 
Copies  of  this  Hling  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashall, 

Secietary. 

[FR  Ooc.  89-28641  Filed  12-7-89;  8:45  amj 

BttxIlM  CODE  (TU-OI-M 


[Docket  No.  RP90-45-0001 

Southern  Natural  Gas  Co.;  Petition  for 
Waiver 

December  1, 1989. 

Take  notice  that  on  November  22. 
1989,  Southern  Natural  Gas  Company 
(Southern)  filed  a  petition  for  a  waiver 
of  5  5  154.304  and  154.308  of  the 
Commission's  Regulations,  which 
require  Southern  to  make  its  next 
quarterly  purchased  gas  adjustment 
(PGA)  filing  by  the  end  of  November  to 
be  effective  January  1, 1990.  Southern 
requests  authorization  to  continue  to 
include  in  its  sales  rates  the  cost  of  gas 
reflected  in  Southern's  immediately 
preceding  PGA  filings. 

Southern  states  that  since  its  currently 
effective  rates  authorized  in  Docket  No. 
TF90-1-7  already  reflect  the  commodity 
cost  of  gas  which  Southern  has  agreed 
to  guarantee  its  customers.  Southern 
believes  that  it  would  be  both 
unnecessary  and  administratively 
inefficient  for  it  to  make  another  PGA 
filing  merely  to  continue  the  current 
rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
"Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1989)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  8, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-28640  Filed  12-7-89;  8:45  am] 

MLUNO  COM  SriT-OI-M 


[Docket  No.  RP8S-20»-025] 

United  Gas  Pipe  Line  Co^  Proposed 
Ctianges  In  FERC  Tariff 

Decemt)er  1, 1989. 

Take  notice  that  United  Gas  Pipe  Line 
Company  (United]  on  November  27, 


1989,  tendered  for  filing  certain  revised 
tariff  sheets  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

United  states  that  this  filing  is  made 
in  compliance  with  the  Order  Modifying 
and  Approving  Base  Stipulation  and 
Agreement  and  Denying  Motion  to  Sever 
issued  on  March  17, 1989  (March  17. 
1989  Order)  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
and  the  Order  Granting  and  Denying 
Rehearing  in  Part  issued  or  October  27, 
1989  concerning  the  November  28. 1988 
Base  Stipulation  and  Agreement 
(Settlement)  in  Docket  Nos.  RP85-209.  et 
al. 

United  states  that  contained  in  the 
above-referenced  tariff  sheets  are 
numerous'issues  resolved  in  the 
Settlement,  including  FTS  rates  based 
on  the  same  zones  used  in  Rate 
Schedule  ITS  and  revisions  to  sections 
of  United's  sales  rate  schedules  and 
General  Terms  and  Conditions  to  reflect 
directives  and  clarifications  from  the 
Commission  regarding  overrun  services 
and  United's  system  management  plan. 
The  submitted  tariff  sheets  include 
cancellation  of  Rate  Schedule  G 
(Alternate)  and  the  suspension  of  the 
Alaskan  Natural  Gas  Tracking  System. 
Also  included  in  this  filing  are  tariff 
sheets  which  document  reductions  in 
Contract  Maximum  Daily  Quantity  and 
D-1  and  D-2  billing  demand  for 
Southern  Natural  Gas  Company  and 
Mississippi  River  Transmission  pursuant 
to  the  Settlement  as  well  as  tariff  sheets 
which  reflect  Customer  Entitlement 
Quantities  (CEQ)  for  the  12  months 
beginning  November  1, 1989.  United 
further  states  that  tariff  sheets  are 
included  herein  which  relate  to  take-or- 
pay  issues  resolved  by  the 
Commission's  order  approving  the 
Setdement.  United  asserts  that  the  cost 
shown  on  these  tariff  sheets  are  those 
which  are  set  out  in  the  Settlement 
updated  to  reflect  interest  and  to  reflect 
actual  costs  as  filed  in  Docket  No.  RP89- 
138.  United  states  that  tariff  sheets  are 
also  included  to  reflect  refunds  due  in 
Docket  No.  IN86-5-001  which  will  be 
offset  against  take-or-pay  costs 
allocable  to  United's  jurisdictional 
customers  in  compliance  with  the  March 
17. 1989  Order. 

United  states  that  copies  of  this  filing 
were  served  on  all  parties  of  United's 
Docket  No.  RP88-92  service  list 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE,.  Washington.  DC  20428.  on  or  before 
December  8, 1989,  and  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
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Procedures  (18  CFR  385.211  and  385.214). 
Such  motion  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Persons  that  are 
already  parties  to  this  proceeding  need 
not  file  a  motion  to  intervene  in  this 
matter.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  CaaiielL 
Secretary. 

[FR  Doc.  89-28639  Filed  12-7-89;  8:45  am] 
BiuNO  CODE  srir-oi-n 


Office  of  Fossil  Energy 
[FE  Docket  No.  e9-70-NG] 

Westar  Marketing  Co^  Application  To 
lmpo:t  Natural  Gas  From  Canada 

ft 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  12. 
1989.  of  an  application  filed  by  Westar 
Marketing  Company  (Westar)  for 
blanket  authorization  to  import  up  to  10 
Bcf  of  Canadian  natural  gas  for  a  two- 
year  term  beginning  on  the  date  of  first 
delivery.  Westar  proposes  to  import  gas 
at  the  existing  international  border 
delivery  point  on  the  interstate  pipeline 
system  of  Northwest  Pipeline 
Corporation  (Northwest)  located  near 
Sumas,  Washington,  and  anticipates 
transporting  the  imported  gas  through 
the  existing  pipeline  facilities  of 
Northwest,  Colorado  Interstate  Gas 
Company  (Colorado),  and  Questar 
Pipeline  Company  (Questar).  Westar 
states  that  the  requested  authorization 
requires  no  new  facilities.  The  company 
indicates  it  will  submit  quarterly  reports 
detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  4:30  p.m.,  e.s.t.,  January  8, 1990. 

ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 


FE-50, 1000  Independence  Avenue,  SW. 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Boyd.  Office  of  Fuels  Programs, 
Office  of  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  58&-4523 

Diane ).  Stubbs,  Natural  Gas  and 
Mineral  Leasing,  Office  of  General 
Counsel,  U.S.  Department  of  Energy, 
Forrestal  Building,  room  6E-042, 1000 
Independence  Avenue,  SW, 
Washington.  DC  20585.  (202)  586-6667 

SUPPLEMENTARY  INFORMATION:  Westar, 
a  general  partnership  with  its  principal 
place  of  business  in  Salt  Lake  City, 
Utah,  proposes  to  import  natural  gas  it 
may  purchase  from  various  Canadian 
suppliers,  including  Wainoco  Oil 
Corporation  (Wainoco),  for  resale  to 
various  industrial  customers  and  other 
marketers  for  delivery  in  the  Pacific 
Northwest  and  Rocky  Mountain  region. 
According  to  Westar,  the  specific  terms 
of  each  contract  will  be  the  product  of 
arms-length  negotiations  between  it  and 
the  Canadian  suppliers.  AdditionaUy, 
Westar  maintains  that  any  shipments  of 
Canadian  gas  will  be  based  on  its 
specific  needs  and  those  of  its 
customers  and  will  necessarily  reflect 
market  conditions  at  the  time  of  the 
purchase  agreements.  Each  supply 
contract  will  be  structured  to  meet 
competition  in  the  marketplace. 

In  support  of  its  application,  Westar 
asserts  that  the  requested  blanket 
authorization  will  facilitate  short-term 
spot  market  transactions,  thereby 
enhancing  competition  in  the 
marketplace.  Westar  further  maintains 
that  there  will  be  minimal  potential  for 
undue  long-term  dependence  on  foreign 
gas  supplies  because  of  the  short-term 
nature  of  imports  anticipate  under  the 
requested  authorization. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE's  gas  import  policy, 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR. 
6684,  February  22, 1984).  Parties. 
especiaUy  those  that  may  oppose  the 
application  should  comment  in  their 
responses  on  the  matters  as  they  relate 
to  the  requested  import  authority.  The 
applicant  asserts  that  the  import 
arrangement  will  be  competitive  and  in 
the  public  interest.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 


NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321  et  seq..  can  be 
accomplished  by  means  of  a  categorical 
exclusion.  On  March  27. 1989,  the  DOE 
published  in  the  Federal  Register  (54  FR 
12474)  a  notice  of  amendments  to  its 
guidelines  for  compliance  with  NEPA.  In 
that  notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOFs 
actioivis  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  %vith  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  fi'om  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  appUcation.  All  protests, 
motions  to  intervene,  m)tice8  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  , 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
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additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  under  this 
notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Westar's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  on  December  4, 
1989. 
Constance  L  Buckley, 

Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  89-28714  Filed  12-7-89;  8:45  am] 

BILUNG  COOE  MSO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


IER-FRL-3695-11 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  20. 1989  through 
November  24, 1989  pursuant  to  the 
Environmental  Review  Process  [ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  7. 1969  (54  FR  15006). 


Draft  QSs 

ERP  No.  D-AFS-/65153-MT 

Rating  EC2.  Trail  Creek  Timber,  Sale. 
Implementation,  Beaverhead  National 
Forest,  Wisdom  Range  District. 
Beaverhead  County,  MT. 

Summary 

EPA  believes  that  this  project  should 
include  a  feedback  mechanism  and 
monitoring  plan  that  has  adequate 
funding. 

Final  EISs 

ERP  No.  F-BLM-K6511&-CA 

Areata  Planning  Area,  Land  and 
Resource  Management  Plan. 
Implementation,  Humlx)ldt,  Mendocino, 
Trinity  and  Sonoma  Counties,  CA. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F1-BLM-L70009-AK 

Utility  Corridor  Planning  Area 
Resource  Management  Plan  and  Central 
Arctic  Management.  WSA 
Recommendations,  Implementation,  AK. 

Summary 

Review  of  this  document  has  been 
completed  and  the  project  found  to  be 
satisfactory. 

ERP  No.  F-BOP-K81019-CA 

Taft  Federal  Correctional  Institution, 
Construction  and  Operation.  Kern 
County,  CA. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  FB-NRC-A06162-PA 

Three  Mile  Island  Nuclear  Power 
Station,  Unit  2,  Decontamination  and 
Disposal  of  Radioactive  Waste  Resulting 
from  the  March  28, 1979  Accident, 
Londonderry  Township.  Dauphin 
County,  PA. 

Summary 

Review  of  the  final  was  not  deemed 
necessary. 

ReguladoDS 

ERP  No.  R-FEM-A86234-00 

44  CFR  Part  206;  Disaster  Assistance; 
Hazard  Mitigation  Planning  (Subpart  M) 
(54  FR  37952). 

Summary 

EPA  suggests  that  the  protection  of 
natural  and  beneficial  values  of 
floodplains  be  added  to  a  hazard 


mitigation  plan  goal  of  protection  of 
flood  losses. 

Dated:  December  5, 1989. 
William  0.  Dickerson. 
Director,  Office  of  Federal  Activities. 
(PR  Doc.  89-28721  Filed  12-7-89;  8:45  am] 
BILLINa  COOE  6sao-so-M 


[ER-FRL-3894-9] 

Environmental  impact  Statements; 
Notice  of  AvaUability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5076  or  (202)  382-5073.  Availability 
of  Environmental  Impact  Statements 
Filed  November  27. 1989  Through 
December  1. 1989  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  890335,  FSuppl.  COE,  MI.  Sault 
Ste.  Marie  Federal  Facilities. 
Operation.  Maintenance  and  Minor 
Improvements,  Implementation, 
Chippewa  County,  MI.  Due:  January  8. 
1990.  Contact:  Donald  Williams  (313) 
226-6753. 
EIS  No.  890336.  Draft.  FHW,  WL 
Wisconsin  Trunk  Highway  29 
Improvement,  Shawano  Bypass 
Construction,  Section  404  Permit  and 
Funding  Shawano  County,  WI,  Due: 
January  22, 1990.  Contact:  R.W. 
Cooper  (608)  264-5395. 
EIS  No.  890337,  Draft,  BLM,  AZ,  Arizona 
Strip  District,  Land  and  Resource 
Management  Plan,  Implementation, 
Mohave  and  Coconino  Counties,  AZ, 
Due:  March  2, 1990,  Contact:  Dennis 
Curtis  (801)  673-3545. 
EIS  No.  890338,  Draft.  NPS.  VA,  George 
Washington  Memorial  Parkway, 
Potomac  Greens  Interchange 
Development,  Construction  Permit, 
Special  Use  Permit,  Daingerfield 
Island.  VA.  Due:  January  29, 1990, 
Contact:  Jack  Benjamin  (202)  416-6715. 
EIS  No.  890339.  Draft.  AFS.  MT,  Mill/ 
Emigrant  Timber  Sale. 
Implementation,  Gallatin  National 
Forest.  Livingston  Ranger  District, 
Park  County.  MT,  due:  January  23, 
1990.  Contact:  Rita  E.  Beard  (406)  222- 
1892. 
EIS  No.  890340.  Final.  COE,  IL,  Liverpool 
Village  Flood  Control  Project, 
Implementation.  Illinois  River.  Fulton 
County.  IL.  Due:  January  8, 1990. 
Contact:  John  Bellinger  (202)  272-0166. 
EIS  No.  890341.  Final.  AFS.  WY, 
Mountain  Meadow  Guest  Ranch 
Expansion.  Site  Development  Plan 
Approval,  Special  Use  Permit 
Renewal,  Medicine  Bow  National 
Forest,  Albany  Country,  WY,  Due: 
January  8, 1990.  Contact:  Terry  B. 
Dilts,  (307)  745-8971. 
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Amended  Notices 

EIS  No.  890353.  Draft.  FHW,  VA. 
Southeastern  Expressway 
Improvement,  1-464/ 1-64  to  VA-44 
(Norfolk- Virginia  Beach  Expressway) 
Construction  Section  10  4  404  Permits, 
CGD  Bridge  Permit.  York  and  James 
City  Counties,  VA,  Due:  January  5, 
1990,  Contact:  James  M.  Tumlin  (804) 
771-2371.  Published  FR  9-22-89— 
Review  period  extended. 

Dated:  December  5. 1989. 
Willima  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-28720  Filed  12-7-89;  8:45  am] 

BILUNO  COOC  6G60-50-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
tlie  Army 

Intent  To  Prepare  Environmental 
Impact  Statements  (EIS's);  Designation 
of  Ocean  dredged  Material  Disposal 
Sites  iOOMDS  s)  for  Two  Navigation 
Channels  in  Coastal  Louisiana 

AGENCIES:  U.S.  Environmental 
Protection  Agency  (EPA),  Region  6  and 
U.S.  Army  Corps  of  Engineers  (COE), 
New  Orleans  District 
action:  Notice  of  intent  to  prepare  draft 
EIS's  on  the  final  designation  of 
ODMDS's  off  coastal  Louisiana. 

PURPOSE:  In  accordance  with  Section 
102  of  the  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972  and  40  CFR 
part  228  (Criteria  for  the  Management  of 
Disposal  Sites  for  Ocean  Dumping),  the 
EPA  and  the  COE  will  jointly  prepare 
draft  EIS's  on  EPA's  designation  of 
ODMDS's  off  coastal  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Norm  Thomas,  U.S.  Environmental 
Protection  Agency,  1445  Ross  Ave., 
Dallas,  Texas  75202-2733,  Telephone 
(214)  655-2260  or  Mr.  Robert  Martinson. 
U.S.  Army  Corps  of  Engineers. 
Environmental  Analysis  Branch 
(CELMN-PD-RE),  P.O.  Box  60267.  New 
Orleans.  Louisiana  70160-0267. 
telephone  (504)  862-2526. 

Summary:  The  proposed  DEIS's  will 
provide  information  regarding  the 
environmental  impacts  from  continued 
use  of  ocean  dredged  materials  disposal 
sites  (ODMD's)  for  two  navigation 
channels  in  coastal  Louisiana — the 
Mermentau  River  in  Cameron  Parish, 
and  Freshwater  Bayou  in  Vermilion 
Parish.  Without  dredging,  operating 
depths  would  decrease  and  limit 
economically  important  ship  traffic 


utilizing  the  channels.  Each  of  the  above 
navigation  channels  extends  into  the 
Gulf  of  Mexico  until  it  reaches  a  depth 
equal  to  the  authorized  channel  depth. 
During  maintenance  dredging  of  the 
channels  in  the  Gulf,  material  is  placed 
in  a  disposal  site  westward  of  and 
parallel  to  each  channel.  The  sites 
proposed  for  designation  have  been 
used  for  over  17  years.  These  sites 
received  a  3-year  interim  designation 
from  EPA  in  1977,  based  on  historical 
use.  In  January  1980.  the  interim 
designation  of  each  site  was  extended 
indefinitely.  The  EPA  has  now 
determined  that  it  will  voluntarily 
prepare  a  draft  and  final  EIS  for  each 
designation  action.  The  EPA  and  COE 
will  function  as  joint  lead  agencies  in 
preparing  these  draft  EIS's. 

Alternatives:  Alternatives  to  be 
considered  in  the  draft  EIS's  include  no 
action,  final  designation  of  the  interim 
designated  ODMDS's,  relocation  of  the 
ODMDS's  to  alternate  ocean  areas,  and 
land  disposal  and  beach  nourishment 
Other  alternatives  may  be  identified 
during  the  scoping  process. 

Scoping:  No  formal  scoping  meetings 
are  planned.  A  Scoping  Input  Request 
will  be  distributed  in  early  December 
1989  to  allow  Federal,  state,  and  local 
agencies;  environmental  groups:  and 
other  interested  parties  an  opportunity 
to  provide  input  and  assist  in 
identification  of  significant  issues  and 
alternatives  to  be  addressed  in  the  draft 
EIS's.  Comments  received  as  a  result  of 
the  Scoping  Input  Request  will  be 
compiled  and  analyzed.  A  scoping 
document  summarizing  the  results  will 
be  made  available  to  all  respondents. 

Estimated  Date  of  Release:  The  draft 
EIS's  are  currently  scheduled  to  be 
available  for  public  review  as  follows: 
Mermentau  River  ODMDS— Spring  1990. 
Freshwater  Bayou  ODMDS— Summer 
1990. 

Dated:  December  4. 1989. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
(FR  Doc.  89-28722  Filed  12-7-89;  8:45  am) 

BILUNO  COOE  (SeO-fiCMi 


Advisory  Committee's  Sobcommittee  on 
Biotechnology  Health.  The  meeting  will 
be  open  to  the  public.  The  Subcommittee 
will  review  and  discuss  biotechnology 
health  safety  work  and  EPA's  proposed 
biotechnology  health  research  plan. 
Advice  and  recommendations  will  be 
sought  from  the  Subcommittee  about  the 
content  and  future  direction  of  the 
biotechnology  health  research  program 
at  EPA. 

DATE:  The  meeting  will  be  held  on 
Tuesday,  December  19, 1989,  starting  at  9 
a.m.  and  ending  at  approximately  5  p.m. 

ADDRESS:  The  meeting  will  be  held  at- 
The  Crystal  Gateway  Marriott  Hotel, 
1700  Jefferson  Davis  Highway,  Arlington, 
VA. 

FOR  FURTHER  INFORMAr.ON  CONTACT: 

Michael  M.  Stahl,  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-545, 401  M  St,  SW.,  Washington.  DC 
20460.  Telephone:  (202)  554-1404,  TDD: 
(202)  554-0551. 

SUPPtfMENTARY  INFORMATION: 

Attendance  by  the  public  will  be  limited 
to  available  space.  The  TSCA 
Assistance  Office  will  provide 
summaries  of  the  meeting  at  a  later  date. 

Dated:  Decemt>er  2. 1989. 
Linda  J.  Fisher, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 
(FR  Doa  89-28728;  Filed  12-7-89;  8:45  am] 

BILUNO  COOE  M60-404 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-00101;  FRL-3684-41 

Bioteclinology  Science  Advisory 
Committee;  Subcommittee  on 
Biotechnology  Health;  Open  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  open  meeting. 

summary:  There  will  be  a  1-day 
meeting  of  the  Biotechnology  Science 


IOPTS-00102;  FRL-3684-31 

Biotechnology  Science  Advisory 
Committee;  Open  Meeting 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  open  meeting. 


summary:  There  will  be  a  1-day 
meeting  of  the  Biotechnology  Science 
Advisory  Committee  (BSAC).  The 
meeting  will  be  open  to  the  public.  The 
Committee  will  hear  and  discuss  reports 
'  from  various  Subcommittees,  including 
the  Subcommittee  on  Antibiotic 
Resistance  Markers,  the  BSAC 
Subcommittee  on  Mobile  Genetic 
Elements,  and  the  BSAC  Subcommittee 
on  Health.  The  BSAC  will  also  receive 
updates  on  various  activities,  such  as 
the  microcosm  workgroup,  monitoring 
and  greenhouse  guidelines,  the  Good 
Developmental  Practices  workgroup, 
and  the  Offices  of  Pesticides  and  Toxic 
Substances  rulemaking  activities. 

DATE:  The  meeting  will  be  held  on 
Wednesday,  December  20, 1989.  starting 
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at  9  a.m.  and  ending  at  approximately  5 

p.m. 

ADDRESS:  The  meeting  will  be  held  at: 
The  Crystal  Gateway  Marriott  Hotel, 
1700  Jefferson  Davis  Highway,  Arlington, 
VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
2046a  Telephone:  (202)  554-1404,  TDD: 
(202)  554-0551. 

SUPPtJEMENTARY  INFORMATION: 

Attendance  by  the  public  will  be  limited 
to  available  space.  The  TSCA 
Assistance  Office  will  provide 
summaries  of  the  meeting  at  a  later  date. 
Time  will  be  allocated  for  public 
conunents  on  the  Scope  Definition 
developed  by  a  Subcommittee  of  the 
Biotechnology  Science  Coordinating 
Committee.  Requests  for  comments 
should  be  given  to  Charlene  Dimn  at 
202-382-6900.  Priority  will  be  given  to 
commenters  who  have  provided  written 
comments  in  advance  of  the  meeting. 

Dated:  December  2, 1989. 
Linda ).  Fisher, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  89-28727  Filed  12-7-89;  8:45  am] 
BILUNO  CODE  6560-50-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  1. 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  )udy  Holey,  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Eyvette  Flynn,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202)  39&- 
3785. 

OMB  Number  3060-0106. 


Title:  Section  43.61— Reports  of 
Overseas  Telecommunications  Traffic. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  Annually  and 
other. 

Estimated  Annual  Burden:  38 
Responses;  986  Hours. 

Needs  and  Uses:  The 
telecommunications  traffic  data  report  is 
an  annual  reporting  requirement 
imposed  on  common  carriers  engaged  in 
the  provision  of  overseas 
telecommunications  services.  The 
reported  data  is  useful  for  international 
planning,  facility  authorization, 
monitoring  emerging  developments  in 
communications  services,  analyzing 
market  structures,  tracking  the  balance 
of  payments  in  international 
communications  services,  and  market 
analysis  purposes.  The  reported  data 
enables  the  Commission  to  fulfill  its 
regulatory  responsibilities.  Subjected 
carriers  are  required  to  submit  their 
reports  no  later  than  July  31  of  each  year 
for  the  preceding  period  of  January 
through  December.  A  revised  report 
must  be  submitted  for  inaccuracies 
exceeding  five  percent  of  the  reported 
figure  by  October  31  pursuant  to 
S  43.61(d). 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 
[FR  Doc.  89-28660  Filed  12-7-89:  8:45  am] 

BILUNO  CODE  •712-01-« 


Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  1, 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501-3520). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Eyvette  Flynn,  Office  of  Management 
and  Budget,  room  3235  NEOB, 
Washington,  DC  20503,  (202)  395-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Jerry  Cowden. 
Federal  Communications  Commission, 
(202)  632-7513. 


OMB  Number  3060-0170. 

Title:  Section  73.1030,  Notifications 
concerning  interference  to  radio 
astronomy,  research,  and  receiving 
installations. 

Action:  Extension. 

Respondents:  Businesses  (including 
small  businesses),  and  non-profit 
institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  30 
responses;  30  hours  total  annual  burden; 
1  hour  average  burden  per  respondent. 

Needs  and  Uses:  Broadcast  licensees 
must  provide  written  notification  to  the 
Interference  Office  of  Green  Bank,  WV, 
setting  forth  the  particulars  of  a 
proposed  station  when  it  is  within  the 
geographical  coordinates  of  the  National 
Radio  Astronomy  Observatory  or  the 
Naval  Radio  Research  Observatory  in 
West  Virginia.  The  information  is  used 
by  the  Interference  Office  to  enable  it  to 
file  objections  with  the  Commission  to 
minimize  potential  interference  to 
observatories. 

OMB  Number  3060-0184. 

Title:  Section  73.1740.  Minimum 
Operating  Schedule. 

Action:  ExtensioiL 

Respondents:  Businesses  (including 
small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  311 
responses;  156  hours  total  aimual 
burden;  30  minutes  average  burden  per 
response. 

Needs  and  Uses:  Licensees  of 
commercial  broadcast  stations  are 
required  to  notify  the  Commission  when 
events  beyond  their  control  make  it 
impossible  to  continue  operating  or  to 
adhere  to  the  operating  schedule  and  to 
again  notify  the  Commission  upon  return 
to  normal  operation.  This  information  is 
used  by  the  Commission  staff  to 
authorize  temporarily  a  limited 
operation  or  a  discontinuance  of 
operation. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  89-28661  Filed  12-7-89;  8:45  am) 

BILUNO  CODE  tTIT-CI-M 


FEDERAL  MARITIME  COMMISSION 

Asia  North  America  EasttxHind  Rate 
Agreement,  et  aU  Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
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Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-410776-051. 

Title:  Asia  North  America  Eastboimd 
Rate  Agreement  ("ANERA"). 

Parties: 

American  President  Lines,  Ltd. 

Kawasaki  Risen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Liner  Systems,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
provides  that  a  party  to  the  Agreement 
who  knowingly  discloses  confidential 
information  in  violation  of  the 
provisions  of  Article  15  (Breach  of 
Confidentiality)  shall  be  liable  to 
reimburse  the  Agreement  and  any  other 
parties  for  all  damages  and  costs  which 
may  result  from  such  violation. 

Agreement  No.:  217-010855-003 

Title:  VA.G.  Transport/Hoegh-Ugland 
Auto  Liners  Space  Charter  Agreement. 

Parties: 

V.A.G.  Transport  GmbH  ("V.A.G 
Transport") 

Hoegh-Ugland  Auto  Liners  A/S. 

Synopsis:  The  proposed  amendment 
would  delete  V.A.G.  Transport  as  a 
party  to  the  Agreement  and  would  add 
V.A.G  Transport  GmbH  &  Co.  O.H.G.  as 
a  party.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  232-01119»-001 

Title:  V.A.G  Transport/Kommar 
Reciprocal  Space  Charter  and  Saihng 
Agreement 

Parties: 

MJi.G  Transport  GmbH  ("V.A.G 
Transport") 

Kommar  Companhia  Maritime  S.A. 

Synopsis:  The  proposed  amendment 
would  delete  V.A.G  Transport  as  a  party 
to  the  Agreement  and  would  add  V.A.G 
Transport  GmbH  &  Co.  O.H.G.  as  a 
party.  The  parties  have  requested  a 
shortened  review  period. 


Agreement  Noj  232-^1230-002 

Title:  V.A.G  Transport/Tecomar 
Reciprocal  Space  Charter  and  Sailing 
Agreement. 

Parties: 

V.A.G  Transport  GmbH 

Tecomar  S.A. 

Synopsis:  The  modification  amends 
the  Agreement  by  substituting  for  V.A.G 
Transport  GmbH,  the  newly-formed 
legal  entity  of  V.A.G  Transport  GmbH  & 
Co.  O.H.G.  The  parties  have  requested  a 
shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  4, 1989. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  89-28630  Filed  12-7-89;  8:45  am] 

BILLING  CODE  C730.«1-«l 


FEDERAL  MEDIATION  AND 
CONCIUATiON  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

agency:  Federal  Mediation  and 
Conciliation  Service. 
action:  Final  FY  1990  program 
guidelines/application  solicitation  for 
labor-management  committees. 

SUMMARY  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  1990 
Program  Guidelines/Application 
Solicitation  for  the  Labor-Management 
Cooperation  Program  to  inform  the 
public.  The  program  is  supported  by 
Federal  fimds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  annual  appropriations.  No 
comments  were  received  on  the  draft 
version. 

FOR  FURTHER  INFORMATION  CONTACT. 
Peter  L  Regner,  202/653-5320. 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  1990  cycle  of  the 
Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  "These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  Fiscal  Year 
1981.  Tlie  Act  generally  authorizes 
FMCS  to  provide  assistance  in  the 
establishment  and  operation  of  plant, 
area,  public  sector,  and  industry-wide 
labor-management  committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 


representing  employees  in  that  plant, 
area,  government  agency,  or  industry; 
and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  to  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  may  be  found  in  section 
I.  A  copy  of  the  Labor-Management 
Cooperation  Act  of  1978  follows  this 
solicitation  and  should  be  reviewed  in 
conjunction  with  this  solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
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establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria.  The 
term  "labor"  refers  to  employees- 
represented  by  a  labor  organization  and 
covered  by  a  formal  collective 
bargaining  agreement.  These 
committees  may  be  found  at  either  the 
plant  (worksite),  area,  industry,  or 
public  sector  levels.  A  plant  or  worksite 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multicounty.  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related 
labor  unions  producing  a  common 
product  or  service  in  the  private  sector 
on  a  local,  state,  regional,  or  nationwide 
level  A  public  sector  committee  consists 
of  government  employees  and  managers 
in  one  or  more  units  of  a  local  or  state 
government.  Those  employees  must  be 
covered  by  a  formal  collective 
bargaining  agreement  or  other 
enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  deBnitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY90,  competition  will  be  open  to 
plant,  area,  private  industry,  and  public 
sector  committees.  In-plant  committee 
applications  should  oflier  an  innovative 
or  unique  effort.  All  application  budget 
requests  should  focus  directly  on 
supporting  the  committee.  Applicants 
should  avoid  seeking  funds  for  activities 
that  are  clearly  available  under  other 
Federal  programs  (e.g.,  job  training, 
mediation  of  contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement 

The  application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s]  face  the  plant, 
area,  government,  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  document 
the  problem(s)  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  impacts  these  problem(s)  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  An 
industrial  or  economic  profile  of  the 
area  and  workforce  might  prove  useful 
in  explaining  the  problem(s].  This 
section  basically  discusses  WHY  the 
effort  is  needed. 


2.  Results  or  BeneHts  Expected 

By  using  specific  goals  and  objectives, 
the  application  must  discuss  in  detail 
WHAT  the  labor-management 
conmiittee  as  a  demonstration  effort  will 
accomplish  during  the  Ufe  of  the  grant. 
While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
measurable  terms.  Applicants  should 
focus  on  the  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts. 

3.  Approach 

This  section  of  the  application 
specifies  HOW  the  goals  and  objectives 
v\rill  be  accomplished.  At  a  minimum,  the 
following  elements  must  be  included  in 
all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish  its 
goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g..  members  represents  70% 
of  the  area  or  plant  workforce); 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  description 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  as  well  as  any 
plans  to  form  subordinate  committees 
for  particular  purposes;  and 

(0  For  applications  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  tlie  proposed 
expanded  effort. 

4.  Major  Milestones 

This  section  must  include  an 
implementation  plan  that  indicates  what 
major  steps,  operating  activities,  and 
objectives  will  be  accomplished  as  well 
as  a  timetable  for  WHEN  they  will  be 
finished.  A  milestone  chart  must  be 
included  that  indicates  what  specific 


accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the  life 
of  the  grant  using  October  1990  as  the 
start  date.  The  accompUshment  of  these 
tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 

5.  Evaluation 

Applicants  must  provide  for  either  an 
external  evaluation  or  an  internal 
assessment  of  the  project's  success  in 
meeting  its  goals  and  objectives. 

An  evaluation  plan  must  be  developed 
which  will  briefly  discuss  what  basic 
questions  or  issues  the  assessment  will 
examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment 

Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support  the 
application  and  will  attend  scheduled 
committee  meetings.  A  blanket  letter 
signed  by  a  committee  chairperson  or 
other  official  on  behalf  of  all  members  is 
not  acceptable. 

7.  Other  Requirements 

Applicants  are  also  responsible  for 
the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
courses  and  levels  of  current  financial 
support: 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual: 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  I^CS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 
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(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems /needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  For  in-plant 
applicants,  this  section  will  address  the 
degree  of  iiuiovativeness  or  uniqueness 
of  the  proposed  effort. 

(4)  "The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application. 

(5)  The  feasibility  and  thoroughness  of 
the  implementation  plan  in  specifying 
major  milestones  and  target  dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  versus  its  goals  and 
approach. 

(7)  The  overall  feasibihty  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness.  site 
location,  cost,  and  other  quahties  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept. 

C.  Eligibility 

Eligible  grantees  include  State  and 
local  units  of  government  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third  party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  Government  agencies  and 
their  employees  are  not  eligible. 

Third  party  private,  non-profit  entities 
which  can  document  that  a  major 
purpose  or  function  of  their  organization 
has  been  the  improvement  of  labor 
relations  are  eligible  to  apply.  However, 
all  funding  must  be  directed  to  the 
functioning  of  the  labor-management 
committee,  and  all  requirements  under 
part  B  must  be  followed.  Applications 
from  third-party  entities  must  document 
particularly  strong  support  and 
participation  from  all  labor  and 


management  parties  with  whom  the 
applicant  will  be  working.  Applications 
from  third-parties  which  do  not  directly 
support  the  operation  of  a  new  or 
expanded  committee  will  not  be  deemed 
eligible. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  third-party  grantees  who  seek 
funds  on  behalf  of  an  entirely  different 
committee  and  FY88  grantees  seeking 
continuation  funding. 

D.  Allocations 

FMCS  has  been  given  an  allocation  of 
$1.4  million  for  this  program.  However, 
this  amount  may  be  reduced  by  about 
$25,000  due  to  federally  mandated 
budget  reductions.  Specific  funding 
levels  will  not  be  established  for  each 
type  of  committee.  Instead,  the  review 
process  v^U  be  conducted  in  such  a 
manner  that  at  least  two  awards  will  be 
made  in  each  category  (plant,  industry, 
pubhc  sector,  and  area),  providing  that 
FMCS  determines  that  at  least  two 
outstanding  applications  exist  in  each 
category.  After  these  applications  are 
selected  for  rward,  the  remaining 
applications  will  be  awarded  according 
to  merit  without  regard  to  category. 

FMCS  reserves  the  right  to  retain  up 
to  5  percent  of  the  FY90  appropriation  to 
contract  for  program  support  purposes 
other  than  administration.  In  FY90, 
approximately  $400,000  will  be  reserved 
to  continue  successful  grants  funded  in 
FY88. 

E  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  conmiittees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  12  months  at  double  the 
initial  cash  match  ratio. 

The  total  project  period  can  thus 
normally  be  no  more  than  24  months. 

Initial  awards  to  estabhsh  new  labor- 
management  committees  (i.e..  not  yet 
established  or  in  existence  less  than  12 
months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  contir.jation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  18  months  at  double  the 
intitial  cash  match  ratio.  The  total 


project  period  can  thus  normally  be  no 
more  than  36  months. 

The  dollar  range  of  awards  is  as 
follows: 
—Up  to  $35,000  in  FMCS  funds  per 

annum  for  existing  in-plant  applicants; 
— Up  to  $50,000  over  18  months  for  new 

in-plant  committee  applicants; 
—Up  to  $75,000  in  FMCS  funds  per 

annum  for  existing  area,  industry  and 

public  sector  committees  applicants: 
—Up  to  $100,000  per  18-month  period  for 

new  area,  industry,  and  public  sector 

committee  applicants; 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal  funding 
level  and  its  required  grantee  match, 
applicants  may  supplement  these  funds 
through  voluntary  contributions  from 
other  sources. 

F.  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 

It  will  ^e  the  policy  of  this  program  to 
reject  all  requests  for  indirect  or 
overhead  costs.  In  addition,  grant  funds 
must  not  be  used  to  supplant  private  or 
local/state  government  funds  currently 
spent  for  these  purposes.  Funding 
requests  from  existing  committees 
should  focus  entirely  on  the  costs 
associated  with  the  expansion  efforts. 
Also,  under  no  circumstances  may 
business  or  labor  officials  participating 
on  a  labor-mangement  committee  be 
compensated  out  of  grant  funds  for  time 
spent  at  committee  meetings  or  time 
spent  in  training  sessions.  Applicants 
generally  will  not  be  allowed  to  claim 
all  or  a  portion  of  existing  staff  time  as 
an  expense  or  match  contribution. 

For  a  more  complete  discussion  of 
cost  allowabihty,  applicants  are 
encouraged  to  consult  the  FY90  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit 
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G.  Application  Submission  and  Review 
Process 

Applicants  should  be  signed  by  both  a 
labor  and  management  representative 
and  be  postmarked  no  later  than  May  5, 
1990.  No  applications  or  supplementary 
materials  can  be  accepted  after  the 
deadline.  It  is  the  responsibility  of  the 
applicant  to  ensure  that  the  application 
is  correctly  postmarked  by  the  U.S. 
Postal  Service  or  other  carrier.  An 
original  application,  containing 
numbered  pages,  plus  three  copies 
should  be  addressed  to  the  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grant  Programs, 
2100  K  Street  NW.,  Washington,  DC 
20427.  FMCS  will  not  accept  videotaped 
submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
FMCS  Grant  Review  Boards.  The 
Board(3]  will  decide  which  applications 
will  be  recommended  for  funding 
consideration.  The  Director,  Labor- 
Management  Grant  Programs,  will 
finalize  the  scoring  and  selection 
process  for  those  applications 
recommended  by  the  Board(s).  The 
individual  listed  as  contact  person  in 
Item  6  on  the  application  form  will 
generally  be  the  only  person  with  whom 
FMCS  will  communicate  during  the 
application  review  process. 

All  FY90  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  28, 1990. 
Applications  submitted  after  the 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director.  Labor-Management  Grant 
Programs. 

H.  Application  Development  Training 

In  FY90,  FMCS  will  offer  a  half-day 
training  program  to  assist  potential 
applicants  with  the  development  and 
writing  of  an  FMCS  grant  application. 
This  training  session  will  be  conducted 
in  Washington,  DC,  on  December  11, 
1989.  Individuals  interested  in  attending 
the  session  should  contact  FMCS  to 
reserve  a  space.  See  Section  I  for 
contact  information. 

I.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits, 
as  well  as  additional  information  or 
clarification,  can  be  obtained  free  of 
charge  by  contacting  Lee  A.  Buddendeck 
or  Peter  L  Regner,  Federal  Mediation 
and  Conciliation  Service,  Labor- 


Management  Grant  Programs,  2100  K 
Street  NW.,  Washington,  DC  20427;  or 
by  calling  202/653-5320. 
Robert  P.  Baker, 

Acting  Director,  Federal  Mediation  and 

Conciliation  Service. 

[FR  Doc.  8&-28734  Filed  12-7-89;  8:45  am) 

BILLING  CODE  6732-01-M 


FEDERAL  RESERVE  SYSTEM 

The  Bank  of  Tokyo,  Limited; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2]  or  (f)]  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)]  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneflts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  28, 
1989. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President),  101  Market  Street.  San 
Francisco,  California  94105: 


1.  The  Bank  of  Tokyo,  Limited,  Tokyo, 
Japan;  to  acquire  indirect  ownership 
through  Service  Corp.  n.  New  York,  New 
York,  of  certain  assets  of  certain  leasing 
subsidiaries  within  BancNew  England 
Leasing  Group,  a  group  of  affiliated 
companies  controlled  by  the  Bank  of 
New  England  Corporation  and  Bank  of 
New  England,  N.A.,  including  the 
hardware,  software,  office  space, 
furniture  and  fixtures,  personnel  and 
contracts  (including  servicing  contracts) 
for  the  purpose  of  engaging  in  (1)  leasing 
personal  or  real  property  or  acting  as 
agent,  broker  or  advisor  in  leasing  such 
property,  pursuant  to  the  Board's 
Regulation  Y  S  225.25(b)(5);  (2)  making, 
acquiring  or  servicing  loans  or  other 
extensions  of  credit  (including  issuing 
letters  of  credit  and  accepting  drafts), 
for  Service  Corp.  II's  account  or  for  the 
account  of  others,  such  as  would  be 
made,  for  example,  by  companies 
engaged  in  consumer  finance,  credit 
card,  mortgage,  commercial  finance  and 
factoring,  pursuant  to  the  Board's 
Regulation  Y,  §  225.25(b)(l];  (3)  acting  as 
investment  or  financial  advisor  pursuant 
to  the  Board's  Regulation  Y, 
9  225.25(b)(4);  and  (4)  providing  to  other 
data  processing  and  data  transmission 
services,  facilities  (including  data 
processing  and  data  transmission 
hardware,  software,  documentation  or 
operating  personnel,  data  bases  or 
access  to  such  services,  facilities  or  data 
bases  by  any  technological  means, 
pursuant  to  the  Board's  Regulation  Y, 
9  225.25(b)(7).  The  acquisition  of  these 
assets  and  the  estabhshment  and 
operation  of  Service  Corp.  II  is  part  of  a 
larger  transaction  in  which  The  Bank  of 
Tokyo,  Limited,  will  acquire  indirectly 
through  its  subsidiary  banks  in  New 
York  and  California  certain  of  the 
leasing  assets  and/or  of  the  stock  of 
certain  leasing  subsidiaries  within 
BancNew  England  Leasing  Group. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4, 1989. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-28652  Filed  12-7-89;  8:45  amj 

BILUNO  CODE  «210-01-M 


Barclays  PLC  et  al.;  Applications  To 
Engage  de  novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
9  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  f  225.21(a)  of  RegulaUon 

Y  (12  CFR  225.21(a))  to  commence  or  to 
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engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  lias  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  iJie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  22, 
1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Barclays  PLC,  London.  England, 
and  Barclays  Bank  PLC,  London, 
England;  to  engage  de  novo  through 
Barclays  de  Zoete  Wedd.  Inc.,  New 
York,  New  York,  in  (i)  providing  for 
affiliated  and  unaffiliated  financial  and 
nonfinancial  institutional  clients,  advice 
in  connection  with  merger,  acquisition, 
divestiture,  leveraged  buyouts,  capital- 
raising  vehicles  and  other  corporate 
transactions  (including  advice  regarding 
the  terms  and  features  of  different 
publicly-traded  bonds  available  to 
finance  a  client's  activities,  such  as 
market  considerations,  feasibility 
studies,  and  negotiations  with  bond 
rating  agencies,  and  including  acting  as 
a  "dealer-manager"  in  a  tender  or 
exchange  offer  (which  function  shall  not 
encompass  the  purchase  of  securities 
either  as  agent  or  principal,  and 
valuations  and  fairness  opinions  in 
coimection  with  merger,  acquisition, 
divestiture  and  similar  transactions  and 


to  provide  ancillary  services  or 
functions  incidental  to  the  foregoing 
activities;  (ii)  making  and  servicing 
loans,  or  other  extensions  of  credit  for 
the  company's  account  or  the  account  of 
others,  as  authorized  by  the  Board's 
Regulation  Y,  12  CFR  225.25(b)(1);  and 
(iii)  providing  investment  and  financial 
advice,  as  authorized  by  the  Board's 
Regulation  Y,  12  CFR  225.25(b)(4). 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4. 1989. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  8fr-28653  Filed  12-7-89;  8:45  am] 

BILUNO  CODE  m(H>1-M 


Greenwood  National  Bancorporation 
et  ai.;  Applications  To  Engage  de  Novo 
in  Permissible  Nonbanking  Activties 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
9  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve.  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 

not  later  than  December  29, 1989. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Greenwood  National 
Bancorporation,  Greenwood.  South 
Carolina:  to  engage  de  novo  through 
GNB  Mortgage  Company,  Greenwood. 
South  Carolina,  in  acting  as  a  mortgage 
broker  engaged  in  the  origination  of 
single  family  residential  first  mortgage 
loans,  pursuant  to  9  225.25(b)(l)(iii)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  CB  Bancshares,  Inc.,  Honolulu, 
Hawaii;  to  engage  de  novo  through 
Credit  Finance  and  Mortgage,  Inc.  (to  be 
known  as  City  Finance  and  Mortgage, 
Inc.),  Honolulu,  Hawaii,  in  industrial 
banking  pursuant  to  9  225.25(b)(2)  of  the 
Board's  Regulation  Y  and  making  and 
servicing  loans  pursuant  to  9  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

2.  U.S.  Bancorp,  Portland,  Oregon;  to 
engage  through  U.S.  Bancorp  Mortgage 
Company,  Portland,  Oregon,  in 
arranging  commercial  real  estate  equity 
fmancing  which  involves  the  transfer  of 
title,  risk  and  control  of  income 
producing  real  estate  to  investors 
including:  pension  funds  and  their 
advisors,  life  insurance  companies  and 
their  investment  affiliates,  REITS, 
corporations,  investment  companies. 
trusts,  partnerships,  and  individuals. 
The  various  forms  of  equity  financing 
will  include:  Outright  sale,  convertible 
mortgages,  participating  mortgages,  joint 
ventures,  and  sale/leasebacks.  The 
above  activities  involve  the  transfer  of 
title,  in  whole  or  in  part  from  one  entity 
to  another  and,  except  for  an  outright 
sale,  involve  both  debt  and  equity 
financing. 

U.S.  Bancorp,  in  summary,  will  limit 
its  participation  to  those  transactions 
where  the  financing  exceeds  $1  million; 
where  Bancorp  and  its  affihates  do  not 
provide  financing  to  the  investors,  and 
where  U.S.  Bancorp  and  its  affiliates  do 
not  have  an  interest  in  or  participate  in 
managing,  developing  or  syndicating  a 
project  for  which  U.S.  Bancorp  and  its 
affiliates  arrange  financing.  Neither  will 
U.S.  Bancorp  receive  fees  based  on 
profits  to  be  derived  from  any  project  or 
fees  that  are  larger  than  those  charged 
by  an  unaffiliated  company.  This 
activity  is  permissible  for  bank  holding 
companies  pursuant  to  9  225.25(b)(14)  of 
the  Board's  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  December  4, 1989. 
Jennifer  J.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-28654  Filed  12-7-89;  8:45  am] 
MLLma  cooe  uio-oi-m 


Synovus  Financial  Corp.  et  al.; 
Formations  of  Acquisitions  by  and 
Mergers  of  Banli  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
J.S.C.  1842(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  not  later  than 
December  29, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  Synovus  Financial  Corp.,  Columbus. 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  and  merge  with  NBWC 
Corporation,  Monroe.  Georgia,  and 
thereby  indirectiy  acquire  The  National 
Bank  of  Walton  County,  Monroe, 
Georgia. 

2.  TB&C Bancshares,  Inc.,  Columbus, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  and  merge  with  NBWC 
Corporation,  Monroe,  Georgia,  and 
thereby  indirectly  acquire  The  National 
Bank  of  Walton  County,  Monroe. 
Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Blackhawk  Bancorp,  Inc.,  Beloit. 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  Beloit  Savings  Bank  (to 
be  named  Blackhawk  State  Bank), 
Beloit,  Wisconsin. 

C  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Walden  Holding  Company, 
lonesboro,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
97  percent  of  the  voting  shares  of 
Planters  and  Stockmen  Bank, 
Pocahontas,  Arkansas. 

D.  Federal  Reserve  Bank  of 
Minneapolis  Qames  M.  Lyon,  Vice 
President]  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Glenwood Bancshares,  Inc., 
Glenwood  City,  Wisconsin;  to  acquire 
100  percent  of  the  voting  shares  of 
Elmwood  Financial  Services,  Inc., 
Elmwood,  Wisconsin,  and  thereby 
indirectly  acquire  First  State  Bank, 
Elmwood,  Wisconsin. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Chrisman-Sawyer  Bancshares.  Inc., 
Kansas  City,  Missouri;  to  become  a 
bank  holding  company  by  acquiring 
87.18  percent  of  the  voting  shares  of 
First  City  Bank,  Independence,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4, 1989. 
Jennifer  J.  Jolmson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-28855  Filed  12-7-89;  8:45  am] 
BiujNa  cooc  mo-oi-M 


FEDERAL  TRADE  COMMISSION 

[DkLC-3261] 

An-Mar  International,  Ltd^  Inc.,  et  al^ 
Proiiibited  Trade  Practices,  and 
Affirmatlva  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Wood  Dale,  111.  maker  of  suntanning 
devices,  from  misrepresenting  that  its 
devices  provide  health  benefits  and  that 
they  do  not  pose  a  risk  of  any  harmful 
side  effect.  In  addition,  the  order 
requires  respondents'  promotional 
materials  to  contain  a  warning 
statement  regarding  potential  eye  injury, 
skin  cancer,  skin  aging  and 
photosensitive  reactions. 


DATE:  Complaint  and  Order  issued  July 
17, 1989.  > 

FOR  FU9THER  INFORMATION  CONTACT: 

WiUiam  Brinley,  Cleveland  Regional 
Office,  Federal  Trade  Commission,  668 
Euclid  Avenue,  Suite  520-A,  Cleveland, 
OH,  44114.  (216)  522^210. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  May  9, 1989,  there  was 
published  in  the  Federal  Register.  54  FR 
19912,  a  proposed  consent  agreement 
with  analysis  in  the  Matter  of  An-Mar 
International,  Ltd.,  Inc.,  et  al.,  for  the 
purpose  of  soHciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist  in  disposition 
of  this  proceeding. 

Authority:  Sec.  6,  38  Stat.  721;  15  U.S.C  46. 
Interprets  or  apphes  sec.  5,  38  Stat.  719,  as 
amended;  15  U.S.C.  45,  52. 
Donaid  S.  Clark, 
Secretary. 

[FR  Doc.  89-28710  Filed  12-7-89;  8:45  am] 
BMJJMQ  CODE  e750-01-M 


[Dkt  C-3283] 

SILO,  Inc^  Prohibited  Trade  Practices, 
and  Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
Philadelphia,  PA  based  corporation,  that 
operates  stores  that  sell  major 
appliances,  to  pay  $45,000  in  civil 
penalties. 

date:  Complaint  and  Order  issued  July 
20,1989." 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  Nielsen,  Seattle  Regional 
Office,  Federal  Trade  Commission,  2806 
Federal  Bldg.,  915  Second  Ave.,  Seattle, 
WA  98174.  (206)  442-4656. 


'  Copies  of  the  Comphant  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6lh  Street  A  Pennsylvania 
Avenue  NW..  Washington.  DC  20580. 

'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  k  Pennsylvania 
Avenue  NW.,  Washington,  DC  ZOSSa 


J 
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SUPPLEMENTARY  INFORMATtON:  Under 
the  Energy  Policy  and  Conservation  Act 
(EPCA),  the  Commission  may  enforce 
the  Appliance  Labeling  Rule  by 
accepting  administrative  consent  orders. 
Section  1.92  of  the  Federal  Trade 
Commission's  Rules  of  Practice  provides 
for  the  assessment  of  civil  penalties  for 
violations  of  section  332  of  the  EPCA,  42 
U.S.C.  6302,  and  of  the  Appliance 
Labeling  Rule.  Therefore,  the 
Commission  has  ordered  the  issuance  of 
the  complaint  and  consent  agreement,  in 
disposition  of  this  proceeding. 

DonaM  S.  Claric, 

Secretary. 

[FR  Doc.  89-28711  Filed  12-7-89;  8:45  am] 

BiLUNQ  cooc  arso-oi-M 


DEPAnTMEVT  OF  HEALTH  AND 

HUMAN  Sfcf^vlCES 

Office  of  ttte  Secretary 

Additions  to  Senior  Executive  Service 
Performance  Review  Board 
Membership 

Title  5,  US.C.  4314(c)(4).  of  the  Civil 
Service  Reform  Act  of  1978,  Public  Law 
95-484,  requires  that  the  appointment  of 
Performance  Review  Board  members  be 
published  in  the  Federal  Register. 

On  November  24. 1989,  the 
Department  of  Health  and  Human 
Services'  PRB  membership  was 
published  in  the  Federal  Register.  The 
following  members  are  hereby  added  to 
that  membership: 

John  McLachlaa  Ph.D. 
Steven  Paul  MJ3. 

Dated:  December  L  1989. 
Tliomas  S.  McFee, 

Assistant  Secretary  for  Personnel 

Administration. 

[FR  Doc.  89-28627  Filed  12-7-89;  8:45  am] 

BILUNO  COOE  41S»-04-H 

Family  Support  Administration 

Forms  Sutmiitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  Federal  Register 
submission  for  FSA. 

(For  a  copy  of  the  proposed  rules  below, 
call  the  FSA  Reports  Clearance  Officer 
on  202-252-6604.) 


Request  for  approval  of  a  new 
submittal.  Child  Support  Enforcement 
Program-Extension  of  Services  to 
Medicaid  Applicants  and  Recipients  and 
Former  AFDC  Recipients— NEW— The 
information  is  needed  to  ensure  that  FV- 
D  agencies  collect  and  provide  various 
parties  the  information  necessary  to 
efBciently  provide  child  support 
enforcement  services  to  Medicaid-only 
applicants  and  recipients  and  to  former 
AFIX]  recipients.  The  information 
collection  requirements  contained  in 
proposed  regulations  implementing 
sections  9141  and  9142  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  are: 

A.  Title  45  CFR  302.33(a)  State  Plan 
Revision — Respondents:  State  or  local 
governments.  Number  of  respondents  54; 
Frequency  of  response:  1;  Average 
Burden  per  response:  43  minutes; 
Estimated  Burden:  39  hours. 

B.  Title  45  CFR  302.33(a)(4)  Notifying 
Family  of  Available  FV-D  Services — 
Respondents:  State  or  local 
governments;  Number  of  respondents  54; 
Frequency  of  responses:  7000;  Average 
Burden  per  response:  0.5  minutes; 
Estimated  Burden:  3,150  hours. 

C.  Title  45  CFR  302.33(D)(l)(ii) 
Notifying  Court  or  Administrative 

A  uthority  of  Cost  Recovery  Policy — 
Respondents:  State  or  local 
governments;  Number  of  respondents  24; 
Frequency  of  response:  80;  Average 
Burden  per  response:  1.0  minutes; 
Estimated  Burden:  32  hours. 

D.  Title  45  CFR  302.33(d)(5)  Notifying 
Family  of  Cost  Recovery  Policy — 
Respondents:  State  or  local 
governments;  Number  of  respondents  24; 
Frequency  of  response:  8000;  Average 
Burden  per  response:  0.5  minute; 
Estimated  Burden:  1600  hours. 

E.  Title  45  CFR  302.33(e)(2)  Notifying 
Family  of  Assignment  Policy — 
Respondents:  State  or  local 
governments;  Number  of  respondents  10; 
Frequency  of  response:  9,000;  Average 
Burden  per  response:  0.5  minute; 
Estimated  Burden:  750  hours. 

F.  Title  45  CFR  302.51(e)  Forwarding 
Medical  Support  to  Medicaid  Agency — 
Respondents:  State  or  local 
governments;  Number  of  respondents  54; 
Frequency  of  response:  900;  Average 
Burden  per  response:  0.5  minute; 
Estimated  Burden:  405  hours. 

G.  Title  45  CFR  306.50(a)  Providing 
rV-D  Case  Information  to  Medicaid 
Agency — Respondents:  State  or  local 
governments;  Number  of  respondents  54; 
Frequency  of  response:  1800;  Average 
Burden  per  response:  5.0  minutes; 
Estimated  Burden:  8.100  hours. 

H.  Combined  Title  45  CFR  306.50(b) 
and  306.51(c)  Notifying  Family  of 


Available  Medical  Support  Services — 
Respondents:  State  or  local 
governments;  Number  of  respondents  54; 
Frequency  of  response:  9000;  Average 
Burden  per  response:  0.1  minutes; 
Estimated  Burden:  810  hours. 

Total  Estimated  Biirden  for  all 
Collections:  14,886. 

OMB  Desk  Clearance  Officer  Justin 
Kopca. 

Consideration  will  be  given  to 
comments  and  suggestions  received 
within  60  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  should  be  sent 
direcUy  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Bianch,  New  Executive 
Office  Building,  room  3201.  725 17th 
Stiwt  NW..  Washington.  DC  20503. 

Dated:  November  2a  1989. 
Sylvia  E.  Vela, 

Deputy  Associate  Administrator,  Office  of 
Management  and  Information  Systems,  FSA. 
[FR  Doc.  89-28312  Filed  12-7-89;  8:45  am] 

BHJJNQCOOC  4150-04-11 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays 
information  collection  packages  it  has 
submitted  to  the  O^ce  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  Federal  Register 
Submission  for  FSA. 
(For  a  copy  of  the  package  below,  call 
the  FSA,  Reports  Clearance  Officer  on 
202  252-5602.) 

April  1990  CPS  Supplement  on  Child 
Support  and  Alimony — The  information 
is  required  by  Title  IV-D  of  the  Social 
Security  Act  as  amended  by  PL-98-378. 
The  survey  will  obtain  information  on 
women  eligible  to  receive  child  support 
It  will  obtain  social  and  economic 
characteristics  as  well  as  needed 
information  on  receipt  and  awarding  of 
child  support.  Respondents:  Individuals 
or  Households;  Number  of  Respondents: 
27.000;  Frequency  of  Response:  1; 
Average  Burden  per  resonse:  2.5 
minutes;  Estimated  Annual  Burden: 
1,125  hours. 

OMB  Desk  Clearance  Officer.  Justin 
Kopca. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
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following  address:  0MB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3201  725  17th 
Street.  NW.  Washington.  DC  20503. 

Dated:  December  1, 1989. 
Silvia  E.  Vela, 

Deputy  Associate  Administrator,  Office  of 
Information  and  Management  Systems,  FSA. 

[FR  Doc.  89-28632  Filed  12-7-89;  8:45  amj 

BILUNO  COOe  41SO-04-«i 


Health  Resources  and  Services 

Administration' 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 
National  Advisory  Committee  on  Rural 
Health. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  room  1026.  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue.  SE,  Washington, 
DC,  or  weekdays  between  9  a.m.  and 
4:30  p.m.  at  the  Department  of  Health 
and  Human  Services.  Department 
Library.  HHS  North  Building,  room  G- 
400,  330  Independence  Avenue,  SW., 
Washington.  DC,  telephone  (202)  245- 
6791.  Copies  may  be  obtained  from:  Mr. 
Jeffery  Human,  Executive  Secretary, 
National  Advisory  Committee  on  Rural 
Health,  room  14-22,  Parklawn  Building. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone  (301)443-0836. 

Dated:  December  4. 1989. 

fackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  89-28668  Filed  12-7-89;  8:45  amJ 

BILUNG  COOe  4160-15-41 


Health  Resources  and  Services 
Administration 

Final  Funding  Preferences  for  Grants 
for  Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  preference  for  Fiscal  Year 
1990  for  Grants  for  Residency  Training 
in  the  General  Practice  of  Dentistry. 


Section  785  of  the  PHS  Act  (formerly 
section  786(b]]  authorizes  the  Secretary 
to  make  grants  to  any  public  or 
nonprofit  private  school  of  dentistry  or 
accredited  postgraduate  dental  training 
institution  (e.g..  hospitals  and  medical 
centers)  to  plan,  develop,  and  operate  an 
approved  residency  or  an  approved 
advanced  educational  program  in  the 
general  practice  of  dentistry  and  to 
provide  financial  assistance  to 
participants  in  such  a  program  who  are 
in  need  of  financial  assistance  and  who 
plan  to  specialize  in  the  practice  of 
general  dentistry. 

To  receive  support  programs  must 
meet  the  requirements  of  final 
regulations  at  42  CFR  part  57,  subpart  L 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(a)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  785  of  the 
Act; 

(b)  The  degree  to  which  the  proposed 
project  adequately  provides  for  meeting 
the  project  requirements; 

(c)  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project  in  a  cost-effective 
manner 

(d)  The  qualifications  of  proposed 
staff  and  faculty; 

(e)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support;  and 

(f)  The  degree  to  which  the  proposed 
project  proposes  to  attract,  maintain  and 
graduate  minority  and  disadvantaged 
students. 

Proposed  funding  preferences  were 
published  in  the  Federal  Register  of 
August  9. 1989  (54  FR  32696)  for  public 
comment.  Nine  comments  were  received 
during  the  30-day  comment  period. 
Seven  were  from  individuals  and  two 
were  from  professional  organizations 
representing  U.S.  dental  schools, 
hospital  dental  programs  and  hospital 
dentists. 

The  proposed  funding  preferences 
addressed  the  following  categories  of 
programs;  Initiation,  expansion,  and 
improvement.  All  respondents  urged  the 
Department  to  consolidate  funding 
preferences  1  (new  programs)  and  2 
(expanding  programs)  on  the  basis  that 
both  preferences  address  the  overall 
grant  program  objective  of  increasing 
the  number  of  training  opportunities  in 
advanced  general  dentistry  education. 
The  respondents  asserted  that  both  new 
and  expanding  programs  should 
compete  equally  for  grant  support.  In 
response,  the  Department  is 
consolidating  these  two  preferences  as 
suggested. 


One  of  the  professional  organizations 
suggested  that  the  maximum  number  of 
years  to  define  a  program  as  new  be 
increased  from  three  to  five,  in 
recognition  of  the  time  required  to 
establish  a  new  program.  By 
consolidating  the  proposed  funding 
preferences  1  and  2,  the  proposed 
expansion  of  Category  1  is  no  longer 
relevant.  However,  to  continue  to 
encourage  eligible  institutions  to 
proceed  with  initiating  and  expanding 
programs  in  years  when  no  competitive 
grant  funds  are  available,  and  to  assist 
recently  established  programs  during 
their  more  costly  start  up  years,  a  sixth 
funding  priority  is  proposed  for  projects 
which  have  been  operating  an  advanced 
general  dentistry  program  for  five  years 
or  less,  that  are  proposing  to  increase 
the  number  of  trainees  in  the  program, 
and  that  have  not  previously  received 
grant  funds  under  this  authority. 

The  notice  of  August  9, 1PS9,  included 
five  funding,  priorities  to  be  used  in  the 
determination  of  funding.  The 
consolidation  of  the  funding  pre/ere/Jces 
1  and  2  affects  funding  pr/or/'/y  1,  since  a 
new  program  caimot  meet  the 
documentation  requirements  of  the 
priority,  where  an  existing  program  can. 
This  would  give  an  unfair  advantage  to 
applicants  from  existing  programs.  The 
Department  is  therefore  expanding 
funding  priority  1  to  include  programs 
which  do  not  have  a  trainee  track  record 
but  provide  a  plan  for  the  recruitment, 
selection  and  increased  enrollment  of 
imderrepresented  minorities. 

The  funding  preferences  for  making 
FY  1990  grant  awards  are  estabhshed  as 
follows.  Funding  Preference  1,  new 
training  positions  (created  by  new  or 
expanding  programs)  will  be  funded 
first,  followed  by  program 
improvements.  Within  Funding 
Preference  1,  first  funding  will  be  for 
approved  applications  designed  to 
establish  programs  in  States  in  which  no 
nonfederally  supported  residency  or 
advanced  educational  programs  in 
general  dentistry  are  currently  in 
operation. 

In  response  to  the  comments,  the 
following  are  final  FY  1990  funding 
priorities: 

(1)  Projects  which  satisfactorily 
document  enrollment  of 
underrepresented  minorities  in 
proportion  to  or  greater  than  their 
percentage  in  the  general  population  or 
can  document  an  increase  in  the  number 
of  underrepresented  minorities  (i.e.. 
Black.  Hispanic  and  American  Indian/ 
Alaskan  Native  or  Pacific  Islanders) 
over  average  enrollment  of  the  past 
three  years  in  the  project's  postgraduate 
year  (PGY)  trainees,  or  demonstrate  a 
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plan  for  the  recruitment,  selection  and 
increased  enrollment  of 
underrepresented  minorities; 

(2)  Projects  in  which  substantial 
training  experience  is  in  a  PHS  332 
health  manpower  shortage  area  and  or 
PHS  329  migrant  health  center.  PHS  330 
community  health  center  or  PHS  781 
funded  Area  Health  Education  Center  or 
State  designated  clinic/center  serving 
an  underserved  population; 

(3)  Applications  proposing  to  develop, 
expand  or  implement  curricula 
concerning  ambulatory  and  inpatient 
case  management  of  HIV/ AIDS 
infection-related  diseases; 

(4)  Applications  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
dental  services  and  utilization  of  peer- 
developed  guidelines  and  standards; 

(5)  Applications  proposing  to  provide 
substantial  multidisciplinary  geriatric 
training  experiences  in  multiple 
ambulatory  settings  and  inpatient  and 
extended  care  facilities;  and 

(6)  Applicants  which  have  been 
operating  an  advanced  general  dentistry 
program  for  five  years  or  less,  who  are 
proposing  to  increase  the  number  of 
trainees  in  the  program,  and  which  have 
not  received  funds  under  this  authority. 

Dated:  December  4, 1989. 
John  H.  Kelso, 

Acting  Administrator. 

[FR  Doc.  69-28669  Filed  12-7-88;  6:45  am] 

BIUJNO  COOE  41W-1S-M 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
InfactkHis  Diseases;  Meetings 

Notice  of  meetings  of  the  National 
Advisory  Allergy  and  Infectioua  Diseases 
Council,  Acquired  immunodeficiency 
Syndrome  Subcommittee,  Allergy  and 
Immunology  Subcommittee,  and 
Microbiology  and  Infectious  Diseases 
Subcommittee. 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
January  18-19, 1990  at  the  National 
Institutes  of  Health,  Building  3lC 
Conference  Room  6,  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
on  January  18  from  approximately  8:30 
a.m.  to  8:45  a.m.  for  opening  remarks  of 
the  Institute  Director  and  from  10:15  a.m. 
to  recess  for  meetings  of  the  Council 
subcommittee.  On  January  19  the 
meeting  will  be  open  to  the  public  from 


approximadey  8:30  a.m.  until  12:15  p.m. 
for  discussion  of  procedural  matters. 
Council  business,  and  a  report  from  the 
Institute  Director  which  vsrill  include  a 
discussion  of  budgetary  matters.  The 
primary  program  will  include  an  update 
on  Biomedical  Research  Training 
Programs;  and,  a  report  on  the  NIAID 
Task  Force  on  Immunology  and  Allergy. 
In  accordance  writh  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  wrill  be  closed  to 
the  public  for  approximately  three  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from  8:45 
a.m.  until  approximately  10:15  a.m.  on 
January  18.  in  conference  rooms  4,  7  and 
8  respectively.  The  meeting  of  the  full 
Council  will  be  closed  firom 
approximately  12:15  p.m.  until 
adjournment  on  January  19  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
apphcations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
room  7A32.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  conunittee  members  upon  request 

Dr.  John  W.  Diggs,  Director, 
Extramural  Activities  Program,  NIAID, 
NIH,  Westwood  Building,  room  703, 
telephone  (301-496-7291).  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No».  13.855  Pharmacological 
Sciences;  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health] 

Dated:  December  1, 1989. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 

(PR  Doc  89-28705  FUed  12-7-89;  8:45  am) 
BHJJNO  COM  4140-01-H 


Public  Health  Servlca 

Agency  Forms  Submitted  to  the  Offica 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  submitted  to  0MB  since  the  list 
was  last  published  on  November  17, 
1988. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1.  Possible  Misconduct  in  Science — 42 
CFR  part  50— New— As  required  by 
section  493  of  the  Public  Health  Service 
Act,  the  Secretary  by  regulation  shalj 
require  that  applicant  and  awardee 
institutions  receiving  PHS  funding  to 
investigate  and  report  any  allegations  of 
misconduct  in  science.  Respondents: 
State  or  local  governments;  Businesses 
or  other  for-profit;  Federal  agencies  or 
employees;  non-profit  institutions;  small 
businesses  or  organizations. 


Reporting 

Recordkeeping. 


NumtMf 
of 


^5oo 

40 


Numbar 
ofhoin 


5.6 

24.6 


Estimated  annual  burden. —  29,801  hours 

2.  NHIS  Medical  Records 
Evaluation— 0920-0239— The  National 
Health  Interview  Survey,  an  ongoing 
survey  of  the  civilian,  non- 
institutionalized  population,  monitors 
the  nation's  health.  This  stiidy  will 
evaluate  procedures  for  collecting 
diagnostic  data  from  household 
respondents.  Survey  data  from 
household  interviews  will  be  compared 
to  data  fi^m  medical  records. 
Respondents:  Individuals  or  households; 
non-profit  institutions;  Number  of 
Respondents:  1,100;  Number  of 
Responses  per  Respondent:  1;  A  verage 
Burden  per  Response:  0.78  hours; 
Estimated  Annual  Burden:  862  hours. 

3.  Family  of  HIV  Seroprevalence 
Surveys— 0920-0232— This  study  is 
designed  to  measure  the  level  of  HIV 
prevalence  in  tiie  U.S.  It  consists  of  a 
family  of  both  blinded  and  non-blinded 
aerologic  surveys  among  patients  in  TB 
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clinics,  STD  clinics,  fajtabf  planning  and 
other  women's  health  clinics  and  drug 
sbfise  treatment  clhncs,  as  well  as 
studies  amonf  HIV  positive  Mood 
donors,  transfusion  recipients  and  their 
heterosexual  partners  and  hom^as 
persona.  Respondents:  Individuals  or 
houaehoids;  Number  of  Respondents: 
60.149;  Number  of  Responses  Per 
Respondent  1;  A  verage  Burden  per 
Response:  .265  hours;  Estimated  AnnuaJ 
Burden:  1S.913  boors. 

4. 1990  National  Household  Survey  on 
Drug  Abuse— 0930-0110— The  1990 
National  Survey  consists  of  personal 
interviews  with  respondents  age  12 
years  and  older  randomly  selected  from 
the  household  population  of  the  U.S. 
Findings  will  provide  prevalence  and 
trend  data  for  use  by  Federal  and  State 
agenties  to  evaluate  present  drug  abuse 
control  poGcies  and  to  determine  policy 
and  strategy  for  education,  treatment 
and  prevention  activities.  Respondents: 
Individuals  or  householda;  Number  of 
Respondents:  10.237;  Number  of 
Responses  per  Respondent  1;  Average 
Burden  per  Response:  1.15  hours; 
Estimated  Annual  Burden:  11,844  hours. 

0MB  Desk  Officer  Shannah  Koss- 
McCalluin. 

Written  comments  and 
recommendations  for  the  proposed 
information  collectioiu  should  be  seal 
directly  to  the  0MB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208.  Washington.  DC  20500^ 

Dated  December  1, 1989. 
James  M.  FiMdman. 

Acting  Deputy  Assistant  Secretary  for  Health 
(Planning  and  Evaluation/, 
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DEPARTMEKT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Docket  Now  N-e9-20Wl 

Sutmiission  of  Proposed  tnformatlon 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
actton:  Notice. 

s 

summary:  The  proposed  infcomation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Of^ce  Building.  Washington, 
DC  20503. 
FOR  FURTHER  INFORMATTON  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.a  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposah  (2)  the 
office  of  the  agency  to  colkct  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4]  the  agency  form 
number,  if  applicable;  (5]  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 


submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  nmnber  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  coFlection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  famiKar  with  the 
(Hoposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Sec.  3507  of  tite  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  sea  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.SC  3535(dJ. 

Dated:  Decenber  4. 1980. 
)oha  T.  Muvphy. 

Director,  Information  Policy  and  Management 

Division. 

PropasaJ:  Secretary's  Discretionary 
Fond,  Technical  Assistance  Program: 
Evaluation  Questionnaire. 

Office:  CtKnmunity  Planning  and 
Development 

Descriptioa  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Form  will  be  used  to  solicit  comments 
on  contractor  performance  from 
participants  receiving  technical 
assistance  from  contract  awards  in 
the  Secretary's  Discretionary  Fund, 
section  107,  Technical  Assistance 
Program.  The  participants'  comments 
will  be  used  to  alert  the  contract  GTR 
to  emerging  contract  problems  that 
need  correction  during  the  contract 
period  and  for  future  contractor 
selections.  The  respondents  will  be 
recipients  of  technical  assistance 
provided  by  HUD  contractors  to 
Community  Development  Block  Grani 
and  Urban  Development  Action  Grant 
grantees. 

Form  Number:  HUD-40011,  and  40011.1. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On  Occasion. 

Reporting  Burden: 
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reapondaota 

X 

Frequwey 
d response 

X 

Houreper       ^ 
i««ponse 

Bufrien 

hours 

ni»»ttinnn4lr9      _ 

9Mtt 

1 
1 

.25 
.0833 

600 

FoUow-Up _      

9.^Da 

200 
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Total  Estimated  Burden  Hours:  800. 

Status:  Revision. 

Contact-  Edward  P.  Winkler.  HUD.  (202) 

755-6032.  John  Alhson.  OMB,  (202) 

395-6880. 

Dated:  December  4, 1989. 
[FR  Doc.  89-26681  Filed  12-7-89;  6:45  am] 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  Na  N-90-1917:  FR-2606-N-49] 

Underutilized  and  Unutilized  Federal 
Buildings  and  Real  Property 
Determined  by  HUD  To  Be  Suitable  for 
Use  for  Faculties  To  Assist  the 
ilomeless 

AOENCV.  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action;  Notice. 

summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECTIVE  DATE:  December  8, 1989. 
ADDRESS:  For  further  information, 
contact  James  Forsberg,  Room  7228, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW^ 
Washington.  DC  (20410;  telephone  (202) 
755-7300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  755-5965. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12. 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.),  HUD  is  pubhshing  this  Notice 
to  identify  Federal  buildings  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identifred 
from  information  provided  to  HUD  by 
Federal  landholding  agencies  regard^ 
imutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

Ine  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  which 
seta  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501(a),  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 


to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administrator  of  General  Services 
(GSA),  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  HUD  to 
publish,  on  a  weekly  basis,  a  Notice  in 
the  Federal  Register  identifying  the 
properties  determined  as  suitable. 
The  properties  identified  in  this 
Notice  may  ultimately  be  available  for 
use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  landholding 
agencies  pursuant  to  the  court's 
Memorandum  of  December  14, 1988  and 
section  501(b)  of  the  McKinney  Act. 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  about  any  property 
of  such  agency  that  has  been  identified 
as  suitable.  Within  30  days  from  receipt 
of  such  notice  from  HUD,  the  agency 
must  transmit  to  HUD:  (1)  Its  intention 
to  declare  the  property  excess  to  the 
agency's  need  or  to  make  the  property 
available  on  an  interim  basis  for  use  as 
facilities  to  assist  the  homeless;  or  (2)  a 
statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facilities  to  assist  the  homeless. 

First,  if  the  landholding  agency 
decides  that  the  property  cannot  be 
declared  excess  or  made  available  to 
the  homeless  for  use  on  an  interim  basis 
the  property  will  no  longer  be  available 

Second,  if  the  landholding  agency 
declares  the  property  excess  to  the 
agency's  need,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  apphcable 
law  and  the  December  12. 1988  Order 
and  December  M.  1988  Memorandum, 
subject  to  screening  for  other  Federal 
use. 

Homeless  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  Notice  should  send  a 
written  expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman.  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  apphcation  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  Notice.  For 
complete  details  concerning  the  timing 
and  processing  of  appUcations.  the 
reader  is  encouraged  to  refer  to  HUD's 
Federal  Register  Notice  on  June  23, 1989 
(54  FR  26421).  as  corrected  on  July  3, 
1989  (54  FR  27975). 


BEST  COPY  AVAILABLE 


For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses: 

U.S.  Army:  HQ-DA.  Attn:  DAEN-ZQ- 
P-Robert  Conte;  room  1E671  Pentagon, 
Washington.  DC  20360-2600  (202)  693- 
4583; 

U.S.  Army  Corps  of  Engineers:  Bob 
Swieconek,  HQ-US  Army  Corps  of 
Engineers.  Attn:  CEI^E-MN,  20 
Massachusetts  Avenue  NW., 
Washington,  DC  20415-1000,  (202)  272- 
1750;  GSA:  James  FoUiard.  Federal 
Property  Resources  Services,  GSA,  ISth 
and  F  Streets  NW..  Washington.  DC 
20405  (202)  535-7067;  Air  Force:  H.  L 
Lovejoy.  BoUing  AFB.  HQ-USAF/LEER. 
Washington.  DC  20332-5000  (202)  767- 
4191;  Department  of  Transportation: 
Angelo  Picillo,  Deputy  Director. 
Administrative  Services  &  Property 
Management,  DOT,  400  Seventh  SL  SW„ 
room  10319D,  Washington,  DC  2059a 
(202)  366-4246. 

Dated:  December  4. 1989. 
Paul  Roitman  Baidack, 

Deputy  Assistant  Secretary  for  Program 
Policy  Development  and  Evaluation. 

Suitable  L^nd  (by  State) 
(Number  of  Properties  (    J) 

Alaska 

Wrangell  Narrows  Reservation  [1] 
see  below,  AK 
Landholding  Agency;  DOT 
Location:  6  miles  south  of  City  of 

Petersburgh  along  the  Mitkof 

highway  (surplus) 
Comment:  42.15  acres;  restrictions — 

easement  right-of-way  to  US  Forest 

Service 

Kansas 

Portion  of  Cheney  Dam  and  Reservoir 

11] 
Sedgv«rick  County,  KS 

Landholding  Agency:  GSA 

Location:  about  40  miles  West  of 

Wichita.  KS 
Commenb  Located  Immediately  below 

a  dam:  150.8  acres;  wheat  crops 

Massachusetts 

Monmouth  Beach  [1] 
Cape  Cod,  MA 
Landholding  Agency:  DOT 

Location: 

Comment:  0.1  acre;  possible  periodic 
flooding 

New  Jersey 

Portion  of  former  Nike  Battery  #60  [1] 
Middlesex  County 
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Lan.-^    MsagAgeBCjrGSA 
Locaoon:  GSA  #2-Clt-NHaaA 

(cxcrn) 
Cr'rr.^        35.444  aoo;  BO 

Ongoa 

Pact  Orlord  Ra<Bo  Site  tl) 
Port  Orfont 

Cuny,  OR 

Landholduig  Af  ency:  DOT 

Locatioii: 

Comment:  5l17  ceres;  aortnt  mm 

radio  site 
Saitable  Buitding  (by  State) 
(Nunber  of  Propertie*  [    }^ 

Pomona  Lake  tl| 
VasMT.KS 

Landholduig  Agency:  COE 
Location:  Osage  County 
CommecL  one  story  frame  bidg; 

l^Ssf:  possible  off-site  lemoval; 

possible  asbcstoe 
Air  Route  Surveillance  Radar  [2] 
Johnson  Co.  Industrial  Airport 
Gardner.  KS 

Landholding  Agency:  DOT 
Location:  (surplus) 
Cooment:  1^  acre*;  4  story  metal  and 

one  stofy  concrete;  fftractnral 

problems 

Massachusetts 

Nahant  Tower  [1] 
SuAolk  County 
Nahant.  MA 

Landholding  Agency:  DOT 
Location:  (excess) 

Comment:  concrete  tower  on  0.1  acres: 
no  utilities 

Minncsote 

Orwell  Dam  Reservoir  [t] 
RFD  *4.  Box  100 
Fergus  Falls,  MN 
Landholding  Agency:  COE 

Location: 

Comment:  one  story  frame  bldg; 
1040sf;  possible  asbestos 

Oklahoma 

Vance  Air  Force  Base  [1} 
Bfdg.lll 
Enid,  OK 

Landholding  Agency:  AIR  FORCE 
Location:  Property  #111;  (excess); 

Garfield  County 
Comment:  off-site  removal  only; 
3769sf:  possible  asbestos 

PuartoRico 

Mona  Island  [4] 
Mona  Island,  PR 
Landholding  Agency:  DOT 
Location:  (excess) 
Comment:  209  acres;  bldg— lightboase; 


Boatilitics 
UBSotobie  Land  fby  Slate) 
{Number  ^  Properties  I    ]) 

Alaska 

Sanak  Harinr  ^) 
Sanak  bland.  AK 
Landhokling  Agency:  DOT 
Location:  ktitude  54  degrees  M 
Ntnth.  lon^tude  162  degrees  SO* 
Wi«ie,  as  shown  on  USCG  and 
Geodetic  Sorvey  Chart  #8841 
Reason:  Not  accessible  by  road 
Comment:  98  acres;  probable 
historical  and/ or  archaeological  site 

Mississippi 

Vemoo-Anderson  Road  fl) 
Vernon-Anderson  Road 
Flora.  MS 

Landholding  Agency.  GSA 
Location:  GSA  #«-D-MS-47S; 

(excess) 
Reason:  Other 
CoooBCBt  Road  ri^t-of-way  stons 

dramage  ditches 

Wasiiingtoa 

Puttin  Island  [1) 
San  )uan  County.  WA 
Landholding  Agency:  DOT 

Location: 

Reason:  Not  accessMe  by  road 
Comment  5  acres 
Unsuitable  Building  (by  State) 
(Number  of  Properties  [    ) 

Alaska 

6th  faifantry  Division  (Light)  (1) 
Fort  Wamwright,  AK 
Landholding  Agency:  ARMY 
Locaticm:  Property  #4006;  (excess) 
Reason:  Secured  area.  Within  2OO0  ft 
from  flammable  or  explosive 
material 

6th  Infantry  Division  (Light)  [1] 
Bldg.  3706 

Fort  Wainwright.  AK 
Landholding  Agency:  ARMY 
Location:  Property  #3705;  (excess) 
Reason:  Secured  area 

California 

Sierra  Army  Depot  (1) 
SDSSI-EPS 
Herlong.  CA 

Landholding  Agency:  ARMY 
Location:  Property  #S-554;  Lassen 

County 
Reason:  Secured  areas.  Within  2000  ft. 

from  flammable  or  explosive 

material 

Georgia 

94  CSG/DE  (1) 
Dobbins,  AFB 
Dobbins.  GA 
Landholding  Agency:  AIR  FCWCE 

Location:  Property  #556;  (excess) 


Reason:  Seoved  area.  Withla  ZOOS  ft. 
from  flammable  or  cxpkwiwt 
naatcria) 

Louisiana 

Bldgs.  T-6222.  6224  \^ 
FortPottuLA 

Landholding  Agency:  ARMY 
Location:  Property  ifT-8222,  8224; 

(excess) 
Reason:  Secured  area 

Massachusetts 

Westover  AFB  [1] 
Bldg.  19tXT 
Chicopee,MA 

Landholding  Agency:  AIR  FORCE 
Location:  Property  #1900;  Hampden 

County 
Reasoru  Secured  area 

Michigan 

U.&  Army  Garrisoi-SeUridge  (2) 
AMSTA-XEM 
Mt.  Clemens,  MI 
Landfiiolding  Agency:  ARMY 
Location:  Property  #602.  804;  (excess); 

Macomb  County 
Reason:  Secured  area,  Within  2000  ft 

from  flammable  or  explosive 

material 

Minnesota 

g34th  Tactical  Avtift  Group  {!) 
Bldg.  622 

Hennepin  County,  MN 
Landholding  Agency:  AIR  FORCE 
Location:  Property  #622;  Minneapolis- 

SLPanlLAP 
Reason:  Within  2000  ft  from 

flammable  or  explosive  material 
g34th  TacUcal  Airhft  Group  (AFRES)  [1) 
Bldg.  810 
Hennepin.  MN 

Landholding  Agency:  AIR  FORCE 
Location:  Property  #810;  Minneapolis- 

SLPaulL\P 
Reason:  Secured  area.  Within  2000  fL 

from  flammable  or  explosive 

material 
934th  Tactical  Airtift  Group  (AFRES)  [l] 
Bldg.  864 
Hennepin.  MN 

Landholding  Agency:  AIR  FORCE 
Location:  Property  #884;  Mixmeapolis- 

St.  Paul  lAP 
Reason:  Secured  area.  Within  2000  ft 

from  flammable  or  explosive 

material 
934th  Tactical  Airlift  Group  (AFRES)  [1] 
Bldg.  46 

Hennepin  County,  MN 
Undholding  Agency:  AIR  FORCE 
Location:  Property  #46;  Minneapolis- 

SLPaulL\P 
Reason:  Secured  area,  Withm  200Ofi. 

from  flammable  or  explosive 

material 
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934th  Tactical  Airbft  Group  (AFRES)  [1] 
Bldg.  616 

Hennepin  County,  MN 
Landholding  Agency:  AW  FORCE 
Location:  Property  #616;  Minneapolis- 

St.  Paul  L\P 
Reason:  Within  2000  ft  from 

flammable  or  explosive  material 

New  Yodc 

gi4th  Tactical  Airiift  Group  [1] 
Niagara  Falls  International  Airport 
Niagara  Falls,  NY 
Landholding  Agency:  AIR  FORCE 
Location:  Property  #518;  (excess) 
Reason:  Secured  area.  Within  2000  ft 

from  flammable  or  explosive 

material 
914th  Tactical  Airhft  Group  [1] 
Niagara  Falls  International  Airport 
Niagara  Falls,  NY 
Landholding  Agency:  AIR  FORCE 
Location:  Property  #524;  (excess) 
Reason:  Secured  area.  Within  2000  ft 

from  flammable  or  explosive 

material 

Tennessee 

Holston  Army  Ammunition  Plant  [1] 
Kingsport  TN 

Landholding  Agency  ARMY 
Location:  Property  No.  1,  Area  B; 

Hawkins  County:  (excess) 
Reason:  Within  2000  ft  from 

flammable  or  explosive  material 

Texas 

Building  2211  [1] 

Fort  Hood,  TX 

Landholding  Agency:  ARMY 

Location:  Property  #2211;  (excess) 

Reason:  Secured  area 
MSD  Brownsville  [2] 

Cameron  County 

Brownsville,  TX 

Landholding  Agency:  DOT 

Location:  -^^— 

Reason:  Floodway 

Virgima 

Bucks  Elbow  RML  Facility  [1] 
Private  Government  Road 
Waynesboro,  VA 
Landholding  Agency:  DOT 
Location:  Albemarle  County 
Reason:  Secured  area 

Wisconsin 

Dwelling  [1] 
400  E  College  Avenue 
Milwaukee.  Wl 

Uiulbolding  Agency:  AIR  FORCE 
Location: 
Reason:  Secured  area.  Within  2000  ft. 

from  flammable  or  explosive 

material 

[FR  Doc  8&-28851  Filed  12-7-89;  &45  am] 
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DEPARTMENT  OF  THE  INTERiOR 

Bureau  of  Lano  iwiai  ^gement 
[CA-CtO-00-4ni-14;  8  3324) 

Realty  Action;  Intent  To  Terminate 
Right-of-way  Grant 

aoency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  realty  action:  notice  of 

intent  to  terminate  right-of-way  grant  (S 

3324). 

SUMMARY:  This  Notice  is  to  advise  all 
interested  parties  that  the  Bureau  of 
Land  Management  intends  to  take 
action  to  terminate  abandoned  right-of- 
way  grant  S  3324. 

8UPf>l£MENTARY  INFORMATION:  Rigbt-of- 
way  grant  S  3324  was  issued  on  August 
26, 1905,  to  the  Diamond  &  Caldw 
Railway  Company  over  Federal  land  in 
El  Dorado  County,  California.  The  right- 
of-way  was  issued  under  authority  of 
the  Act  of  March  3, 1875.  A  record 
search  found  that  in  1953  the  ri^t-of- 
way  was  dismantled  and  abandoned 
and  the  Diamcmd  &  Caldor  Railway 
Company  was  dissolved.  In  view  of  the 
abandonment  action  is  being  referred  to 
the  Office  of  Hearings  and  Appeals  for  a 
hearing  before  an  Administrative  Law 
Judge,  pursuant  to  43  CFR  part  4,  to 
determine  if  grounds  for  termination 
exist  and  that  such  action  is  justified. 
date:  On  or  before  January  8. 1990. 
parties  claiming  an  interest  in  the  right- 
of-way  may  request  a  hearing. 
AOORESS:  Parties  claiming  an  mterest  in 
the  right-of-way  should  contact  the 
Bakersfield  District  Office  in  writing  at 
800  Tnixtun  Avenue,  Bakersfield,  CA 
93301.  The  Bureau  of  Land  Management 
will  notify  any  interested  parties  as  to 
the  date,  time  and  place  for  the  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  J.  Kihm,  District  Realty 
Specialist  at  the  above  address  or 
tele^one  at  (805)  861-4191. 

Dated:  December  1, 1989. 
Nancy ).  Cotner, 
Associate  District  Manager. 
[FR  Doc  89-28674  FUed  12-7-89;  8:45  amj 
Bnxam  cooc  4110-40-a 

[NV-930-00-4214-10;  N-52289I 

Propoeed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Nevada 

November  29. 1989. 

aoency:  Bureau  of  Land  Management 

Interior. 

action;  Notice. 

summary:  The  U.S.  Enviroiunental 
Protection  Agency  has  filed  an 


applicadon  to  withdraw  33920)2  acres 
of  public  lands  to  protect  the  integrity  of 
the  site  which  is  proposed  for  land 
application  of  digested  sludge  from  the 
Reno-Sparks  Wastewater  Treatment 
Facility.  This  notice  closes  the  lands  for 
up  to  2  years  from  settlement  sale, 
location  and  entry  under  the  general 
land  laws,  including  the  United  States 
mining  laws.  The  lands  will  remain  open 
to  leasing  under  the  aiineral  leasing 
laws. 

DATE:  Comments  and  requests  for  e 
public  meeting  should  be  received  on  or 
before  March  8, 1989. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  P.O.  Box  12000, 
Reno,  Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder.  BLM  Nevada  State 
Office.  702-328-6326. 

SUPFLEMENTARV  INFORMATION:  On 

November  21, 1989,  the  U.S. 
Environmental  Protection  Agency  filed 
an  application  to  withdraw  the 
following  described  public  lands  from 
settlement  sale,  location,  and  entry 
under  the  public  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
reights: 

Mount  Diablo  Meridian 

T  23  N    R  20  £„ 
Sec.  2.  Lots  3  and  4,  SVkNWV«.  NW^iSWy*. 

SV4SWy4: 
Sec  3,  Lou  1^  SW^Vi.  SVfc 
Sec  4.  Lot  1.  S^4NEy4.  SEV*; 
Sec.9,E^ 
Sec  la  All; 
Sec.  11.  EV4EV4,  NWy4NEy4.  NWy«.   NH 

swy4,  swy4swy4: 

Sec  12.  NWy4NEy*,  SViNEyt.  NW%,  S^4; 

Sec.  14.  SV4NWy4; 

Sec  15,  SV4NEy4,  NWy4NW%,  SVkNWy4, 

swy4.  swy4SEy4; 

Sec.  16,  NEV4. 

The  area  described  contains  3,092.02  acres 
in  Washoe  County. 

For  a  period  of  90  days  from  the  date 
of  pubUcation  of  this  notice,  all  p)ersons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
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that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
by  the  BIM  authorized  officer  after 
consultation  with  the  Environmental 
Protection  Agency  are  any  temporary 
uses  which  will  not  interfere  with  the 
purpose  of  the  withdrawal. 

The  temporary  segregation  of  the 
lands  in  cormection  with  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands. 
Fred  Wolf, 

Associate  State  Director,  Nevada. 
(PR  Doc.  89-28634  Filed  12-7-89;  8:45  am] 
BILUNO  COOC  4310-HC-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Rnance  Docket  No.  315461 

Clyde  S.  and  Saundra  Forbes  and  CSF 
Acquisition,  Inc.;  Continuance  In 
Control  Exemption 

Clyde  S.  and  Saundra  Forbes  (Forbes) 
and  CSF  Acquisition,  Inc.,  (CSF)  filed  a 
notice  of  exemption  to  continue  to 
control  New  Hampshire  and  Vermont 
Railroad  Company  (NH&V).  The  Forbes 
control  CSF,  a  non-carrier  formed  to 
acquire  and  operate  shortline  railroads. 
CSF  already  controls  Florida  West 
Coast  Railroad  Company  (FWC).  a  class 
III  shortline  railroad  headquartered  in 
Trenton.  FL  Once  incorporated,  NH&V 
will  also  be  a  wholly  owned  subsidiary 
^fCSF. 

NH&V  concurrently  filed  a  notice  of 
exemption  in  Finance  Docket  No.  31547, 
New  Hampshire  and  Vermont  R.  Co. — 
Lease,  Oper.  and  Acq,  Exemp. — &  B.&M. 
Corp.  to  lease,  operate  and  ultimately  to 
purchase  approximately  80  miles  of 
Boston  and  Maine  Corporation  lines 
located  in  Coos  and  Grafton  Counties, 
NH. 

Forbes  and  CSF  state  that:  (1)  FWC 
and  NH&V  will  not  connect  with  each 
other  or  any  railroad  in  their  corporate 
family:  (2)  the  continuance  in  control  is 


not  part  of  a  series  of  anticipated 
transactions  that  would  connect  the 
railroads  with  each  other  or  any  railroad 
in  their  corporate  family;  and  (3)  the 
transaction  does  not  involve  a  class  I 
carrier. 

This  transaction  involves  the 
continuance  in  control  of  a 
nonconnecting  carrier,  and  comes  within 
the  class  exemption  in  49  CFR 
1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock. 
Ry.^JontroI — Brooklyn  Eastern  Dist. 
390 1.CC.  60  (1989). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Decided:  November  29, 1989. 

By  the  Coiimiission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

(FR  Doc  89-28503  Filed  12-7-89;  8:45  am] 
WLUNa  COOC  703S.41-M 


(Rnance  Docket  Nq.  31547] 

New  Hampshire  and  Vermont  Railroad 
Co.;  Lease,  Operation  and  Acquisition 
Exemption 

New  Hampshire  and  Vermont 
Railroad  Company  » (NH&V),  a  non- 
carrier,  has  filed  a  notice  of  exemption 
to  lease,  operate,  and  ultimately 
purchase  approximately  80  miles  of 
Boston  and  Maine  Corporation's  (B&M) 
North  Country  Branch  in  Coos  and 
Grafton  Counties,  NH.'  The  track 
involved  consists  of  the  Berlin  Branch, 
extending  from  milepost  MPC  94.01  at  or 
near  Woodsville,  NH.  to  milepost  MPC 
154.34  at  or  near  Berlin,  NH;  and  the 
Groveton  Branch,  extending  from  MPC 
126.93  at  or  near  Waumbek  Junction, 
NH.  to  MPC  146.22  at  or  near  Groveton, 
NH. 

This  transaction  is  related  to  a  notice 
of  exemption  filed  concurrently  in 
Finance  Docket  No.  31546.  Clyde  S.  and 
Saundra  Forbes  and  CSF  Acquisition 
Inc. — Cant,  in  Control  Exemp.— New 
Hampshire  and  Vermont  R.  Co.  There 
the  continued  control  of  NH&V  and  a 


nonconnecting  carrier  is  being  exempted 
from  the  prior  review  requirements  of  49 
U.S.C.  11343.  See  49  CFR  1180.2(d)(2). 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  John  D. 
Heffner,  Gerst,  Heffner,  Carpenter  & 
Podgorsky,  1700  K  Street.  NW.,  Suite 
1107,  Washington,  DC  20006. 

Applicant  must  preserve  intact  all 
sites  and  structures  more  than  50  years 
old  until  compliance  with  requirements 
of  Section  106  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470.  is 
achieved.  See  Class  Exemption — Acq.  Sr 
Oper.  ofR.  Lines  Under  49  U.S.C.  10901. 
4  I.C.C.2d  305(1988).» 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  inito.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.*  The  filing  of  a 
petition  to  revoke  willnot  automatically 
stay  the  transaction. 

Decided:  November  29, 1989. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  Pursuant  to  tt>e 
Resource  Conservation  and  Recovery 
Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  v.  Mine  Safety  Appliances 
Company,  Inc.,  Civil  Action  No.  87-1531, 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania  on  November  29, 1989.  The 
Consent  Decree  requires  the  compliance 
by  the  Defendant  with  certain 
requirements  under  the  Resource 
Conservation  and  Recovery  Act,  as  well 
as  the  payment  by  the  Defendant  of  a 
civil  penalty  of  $130,000.00. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 


•  A  new  company  that  will  he  incorporated  prior 
lo  consummation. 

*  For  purposes  of  calculating  the  effective  date  of 
the  exemption,  the  notice  will  be  considered  having 
been  filed  on  November  16. 1989.  the  date  NH4V 
supplemented  the  record  with  the  required 
certification  that  its  projected  revenues  would  not 
exceed  those  that  would  qualify  it  as  a  Class  III 
carrier. 


■  Applicant  has  certified  to  the  New  Hampshire 
State  Historic  Preservation  OfTicer  that  this 
transaction  will  not  lead  to  the  transfer  of 
properties  qualifying  for  inclusion  in  the  National 
Register  of  Historic  Places. 

*  A  petition  to  revoke  the  exemption  or, 
alternatively,  a  motion  to  strike  the  veriried  notice 
was  filed  by  15  Rail  Labor  parties  on  Novemt>er  1. 
1989.  They  contend  that  the  exemption  request  was 
improperly  filed  and  cannot  be  acted  on  t>ecause 
applicant  is  not  incorporated  and.  therefore,  not  a 
legal  entity.  On  November  2a  1989.  applicant 
responded,  contending  that  our  rules  are  not  limited 
to  legal  entities  and  that  in  any  event  NH«V 
became  a  Flonda  corporation  on  November  9. 1989. 
Since  NH&V  is  now  incorporated.  Rail  Labor's 
petition/motion  is  moot. 
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pubbcation  of  this  notice,  written 
comments  related  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division,  United 
States  Department  of  Justice, 
Washington.  DC  20530  and  should  refer 
to  Unit&d  States  v.  Mine  Safety 
Appliances  Company,  Inc.,  D.J.  Ref.  No. 
90-7-1-359. 

The  Consent  Decree  may  be  examined 
at:  (1)  The  Office  of  the  United  States 
Attorney,  Western  District  of 
Pennsylvania.  633  U.S.  Post  Office  and 
Courthouse,  7th  Avenue  and  Grant 
Street  Pittsburgh,  Pennsylvania  15219; 
(2)  the  Environmenal  Enforcement 
Section,  Land  and  Natural  Resources 
Division,  Department  of  Justice,  Room 
1515,  Ninth  Street  and  Pennsylvania 
Avenue  NW,  Washington,  DC  20530; 
and  (3)  the  Environmental  Protection 
Agency,  Region  lU.  841  Chestnut  Street 
Philadelphia,  Pennsylvania  19107.  A 
copy  of  the  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Please 
enclose  a  certified  check  payable  to 
"Treasurer,  United  States  of  America" 
for  $1.60  (10  cents  per  page)  to  cover  the 
costs  of  copying. 
Richard  B.  Stewart. 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  8&-28732  Filed  12-7-89;  8:45  am) 

BILLNM  COOC  4410-ei-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  section  122(d)(2) 
of  the  Comprehensive  Envirorunental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622(d)(2), 
notice  is  hereby  given  that  on  November 
30, 1989  a  proposed  consent  decree  in 
United  States  v.  City  of  Springfield,  Mo. 
and  Litton  Industries,  Inc.  Civil  Action 
No.  89-3440-CV-S-2  was  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Missouri.  The 
proposed  consent  decree  involves 
claims  by  the  United  States  pursuant  to 
CERCLA  for  recovery  of  clean-up  costs 
incurred  and  to  be  incurred  at  the 
Fulbright  and  Sac  River  Landfills  near 
Springfield.  Missouri  as  well  as  claims 
for  injunctive  relief. 

The  proposed  consent  decree  requires 
the  defendants  to  perform  the  remedial 
action  selected  in  the  Record  of  Decision 
issued  by  the  United  States 
Environmental  Protection  Agency 


("EPA")  on  September  3a  1968.  which 
specifies  removal  and  off-site  disposal 
of  drums,  drum  remnants  and 
contaminated  soil  found  in  the  Fulbright 
•Sinkhole;  post-closure  monitoring  of 
surface  and  ground  water;  and  deed 
restrictions  on  the  use  of  the  property. 
The  defendants  are  also  required  to 
prepare  a  contingency  plan  for  leachate 
management  is  necessary.  In  addition, 
defendants  are  required  to  pay 
$272,157.91  to  the  EPA  for  post  cosU 
expended  at  the  Site  and  to  reimburse 
EPA  for  any  additional  response  costs 
incurred  after  the  issuance  of  the  Record 
of  Decision.  In  return,  the  defendants 
are  given  a  release  fi-om  claims  for 
certain  past  indirect  costs  totalling 
$104,803.57. 

The  Department  of  Justice  wnll  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington.  DC  2053a  and 
should  refer  to  United  States  v.  City  of 
Springfield  et  aL  D.J.  Ref.  No.  90-11-2- 
448. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States'  Attorney  for  the  Western  District 
of  Missouri,  227  United  States 
Courthouse,  870  Boonville,  Springfield, 
Missouri  68501  and  at  the  Region  VII 
Office  of  the  United  States 
Environmental  Protection  Agency,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.  Copies  may  also  be  examined  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  room  1517, 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resourc:es  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $5.90  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Richard  B.  Stewart 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-28733  Filed  12-7-69:  8:45  am] 
BtLUNO  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  tt>e  National 
Cooperative  Researcti  Act  of  1984 — 
Recording  Industry  Association  of 
America 

Notice  is  hereby  given  that  on 
October  30, 1989,  pursuant  to  section 


6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  the  Recording  Industry 
Association  of  America.  Inc.  ("RIAA"), 
for  itself  and  on  behalf  of  its  member 
companies,  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of 
new  parties  to  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provision  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
The  following  parties  have  joined  the 
venture,  effective  August  1, 1989:  April 
Records,  Brimstone  Records.  LeFrak- 
Moelis  Records,  Motown  Records, 
Narada  Productions,  Inc.,  SBK  Records 
Group,  Heart  &  Soul  Productions,  Ltd., 
Nise  Productions,  Inc,  and  Tip  Records. 

The  following  are  no  longer 
participants  in  the  venture,  effective 
August  1, 1989:  Attack/Ambush 
Records,  Bee  Gee  Records,  M  Records, 
Inc..  MTM  Music  Group,  Birthright 
Records,  Inc.,  and  Track  Record 
Company. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  RLAA. 

On  March  27, 1989,  RIAA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  In  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  1, 1989,  54  FR  18607. 

|oseph  R  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  89-28729  Filed  12-7-89:  8:45  am] 

BtlXlNO  COOC  441fr«t-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1964; 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that  on 
October  31. 1989,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  the  Petroleum 
Environmental  Research  Forum 
("PERT")  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
membership  of  PERF.  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

Specifically,  the  notification  stated 
that  the  following  additional  party  has 
become  a  member  of  PERF:  Coastal 
Biotechnology,  Inc.,  310  First  Street  Post 
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Office  Box  1871.  Roanoke.  Virginia 
24008. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activities  of  PERF. 

On  February  10, 1986.  PERF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  14, 1986  (51  FR  8903).  On 
May  6, 1986.  May  27, 1986,  June  23, 1986. 
February  3. 1989  and  March  21, 1989. 
PERF  filed  additional  written 
notifications.  The  Department  published 
notices  in  the  Federal  Register  in 
response  to  these  additional 
notifications  on  June  9, 1986  (51  FR 
20897),  June  19. 1986  (51  FR  22365).  July 
17. 1986  (51  FR  25957).  March  1. 1989  (54 
FR  8607).  and  April  20. 1989  (54  FR 
16014),  respectively. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  89-28730  Filed  12-7-89;  8:45  am] 
BIUINO  COOe  4410-01-11 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
MRI  Ventures,  Inc.  et  al.,  Pyrolysis 
Materials  Research  Consortium 

Notice  is  hereby  given  that,  on 
October  27. 1989,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301  et 
seq.  ("the  Act"),  written  notice  was  filed 
by  MRI  Ventures.  Inc.  ("MRIV"} 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  members  of  the  Pyrolysis 
Materials  Research  Consortium 
("Consortium")  and  (2)  the  nature  and 
objectives  of  the  Consortium.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provision  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  section  6(b)  of  the  Act.  the 
identities  of  the  members  of  the 
Consortium  and  its  general  areas  of 
planned  activities  are  given  below. 

The  members  of  the  Consortium  are: 
Allied-Signal  Corporation,  Margaret  & 

Bermuda  Streets.  Philadelphia,  PA 

19137; 
Aristech  Chemical  Corporation.  600 

Grant  Street.  Pittsburgh,  PA  15230- 

0250; 
Georgia-Pacific  Resins,  Inc.  133 

Peachtree  Street,  N.E.,  P.O.  Box 

105605,  Atlanta,  GA  30348-5606; 
MRI  Ventures.  Inc..  425  Volker 


Boulevard,  Kansas  City,  MO  64110- 

2299; 
Plastics  Engineering  Company,  3518 

Lakeshore  Road,  P.O.  Box  758. 

Sheboygan.  Wl  53082-0758; 
Pyrotech  Corporation,  8016  State  Line. 

Suite  101.  Leawood,  KS  66208-2710. 

The  nature  and  planned  activities  of 
the  Consortium  are  to  assist  in  the 
develpment  of.  and  subsequently  to 
commercialize,  technologies  for  (1) 
breaking  down  waste  or  other  low-cost 
biomass  materials  such  as  sawdust  or 
bark,  via  fast  pyrolysis,  into  constituent 
chemicals;  (2)  processing  or  separating 
the  chemicals  into  commercially  usable 
products  or  feedstocks;  and  (3) 
converting  the  feedstocks  into 
commercially  usable  products  such  as 
phenolic  resins  and  aromatic 
hydrocarbons. 

The  technologies  are  the  result  of 
research  and  development  work  of  the 
Solar  Energy  Research  Institute 
("SERI"),  which  is  a  United  States 
Department  of  Energy  (*T)OE") 
laboratory  managed  by  Midwest 
Research  Institute  ("MRI").  Initial 
membership  in  the  Consortium  was 
determined  by  MRIV.  a  subsidiary  of 
MRI.  following  review  of  responses  to 
an  open  invitation  for  indications  of 
interest  based  on  the  capabilities  and 
willingness  of  prospective  members  to 
help  achieve  the  development  and 
commercialization  of  the  technologies. 
Joseph  M.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  89-28731  Filed  12-7-69;  8:45  am] 

BIUINO  COOe  4410-01-H 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

All  Items  Consumer  Price  Index  for  all 
Urban  Consumers  United  States  City 
Average 

Pursuant  to  the  requirements  of  Public 
Law  95-602. 1  hereby  certify  that  the 
Consumer  Price  Index  for  All  Urban 
Consumers  rose  by  4.5  percent  between 
October  1988  and  October  1989  from  a 
level  of  120.8  (1982-84  =  100)  in  October 
1988  to  level  of  125.6  (1982-84  =  100)  in 
October  1989.  Signed  at  Washington. 
DC.  on  the  30th  day  of  November  1989. 

Elizat»eth  Dole, 

Secretary  of  Labor. 

[FR  Doc.  89-28737  Filed  12-7-89;  8:45  am] 

BItXmG  COOE  4S10-24Hi 


Employment  Standards  Administration 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  tudy  of 
local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  the 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
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appUcable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  beaefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organizations,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3504. 
Washington,  DC  20210. 

New  General  Wage  Determinations 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  State  and  page  numbers(8). 


Volume  II 


Iowa: 
IA89-2 


California: 
CA89-5. 


-.  p.27,  pp.28- 
30. 


Volume  III 


p.l04c 
pp.l04d- 
104t. 


ModiRcatioiu  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  £md  Relaed  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Florida: 
FLBe-13  (Jaa  6, 1969) p.  129.  p.  130. 


FL89-17  (Jan.  a  1989) p.  141,  p.  142. 

FL89-36  (Jan.  6, 1989) p.  183.  p.  184. 

FL89-38  (Jan.  6. 1989) p.  191.  pp. 

192-193. 

FL89-42  (Jan.  6. 1989] p.  201.  p.  202. 

FL89-44  (Jan.  6,  1989)  — p.  205.  p.  206. 

FL89-45  (Jan.  0. 1989) p.  206a.  p. 

206-b.  p. 

206c 
Georgia: 
GA89-31  Qan.  6. 1989) p.  271.  p.  271- 

272b. 
Pennsylvania: 

PA89-28  Gan.  6. 1969) p.  1016c  p. 

lOiee. 
West  Virginia: 

WV89-2  Uan.  6. 1989) p.  1209,  p. 

1211.  p. 

1213.  p. 

1217. 


Volume  II 

Texas: 
TX89-7  (Jan.  6. 1989)  _ „ 

Volume  III 

Alaska: 

AK88-1  (Jan.  6, 1980) 

California: 

CA89-1  Qan.  6. 1980) 


p.  999,  p. 

looa 


p.  1.  pp.  2-3. 

p.  33,  pp.  33- 
42. 


General  Wage  Determination 
PublicatioD 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202J  783- 
3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  18di  day  of 
December  1989. 
Alan  I..  Moss, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  89-28455  Filed  12-7-88;  8:45  am) 

BILUNO  COOE  4610-17-* 


Occupational  Safety  and  Health 
Administration 

[Docket  Na  NRTL-1-«|] 

MET  Electrical  Testing  Company,  Inc. 

agency:  Occupational  Safety  and 
Health  Administration.  Labor. 

ACTION:  Notice  of  request  for  expansion 
of  recognition  as  a  nationally  recognized 
testing  laboratory. 

summary:  This  notice  announces  the 
application  of  MET  Electrical  Testing 
Company.  Inc..  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7.  and  presents  the  Agency's 
preliminary  finding. 

DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  February 
0,1990. 

ADOflESS:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue  NW.,  Room  N3653,  Washington. 
DC  20210. 

FOR  FURTHER  INFORMATKM  CONTACT: 

James  J.  Concannon,  Director,  Office  of 
Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue  NW.,  Room  N3653, 
Washington.  DC  202ia 

Application 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  MET  Electrical 
Testing  Company.  Inc^  which  previously 
made  application  pursuant  to  section 
e(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970.  (84  Stat.  1593.  29 
U.S.C.  655).  Secretary  of  Labor's  Order 
No.  9-83  (48  FR  35763).  and  29  CFR 
1910.7,  for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (see  53 
FR  49258. 12/6/88),  and  which  was  so 
recognized  (see  54  FR  21136.  5/16/89). 
has  made  application  for  an  expansion 
of  its  current  recognition,  for  the 
equipment  or  materials  listed  below. 

The  address  of  the  concerned 
laboratory  is:  MET  Electrical  Testing 
Company,  Inc..  Laboratory  Division.  916 
West  Patapsco  Avenue.  Baltimore. 
Maryland  21230. 

Expansion  of  Recognition:  MET  

Electrical  Testing  Company,  Inc.  (MET) 
submitted  an  application  for  expansion 
of  its  current  recognition  to  include  the 
following  test  standards,  which  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 


50684 


Fed'eral  Register  /  Vol.  54.  No.  235  /Friday,  December  8,  1989  /  Notices 


ANSI/UL  #913— Intrinsically  Safe 
Apparatus  and  Associated  Apparatus 
for  Use  in  Class  I,  II,  and  III,  Division  1, 
Hazardous  Locations,  and  ANSI/UL 
#1262 — Laboratory  Equipment. 

The  NRTL  Recognition  Program  staff 
made  an  in-depth  study  of  the  details  of 
METs  original  recognition  and 
determined  that  MET  had  the  staff 
capability  and  the  necessary  equipment 
to  conduct  testing  of  products  using  the 
proposed  test  standards.  The  NRTL  staff 
determined  that  an  additional  on-site 
review  was  not  necessary  since  the 
proposed  additional  test  standards  were 
closley  related  to  METs  current  areas  of 
recognition. 

Preliminary  Finding 

Based  upon  a  review  of  the  details  of 
METs  recognition  and  an  evaluation  of 
its  present  apphcation  including  details 
of  necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  the  Assistant  Secretary  has 
made  a  preliminary  Ending  that  the 
equipment  and  expertise  required  to  list 
products  to  the  two  aforementioned 
standards  are  within  the  capabilities  of 
the  laboratory,  and  that  the  proposed 
additional  test  standards  (product 
categories)  can  be  added  to  METs 
recognition  without  the  necessity  for  an 
additional  on-site  review. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  expansion  of  the  current  recognition 
of  the  MET  Electrical  Testing  Company, 
Inc.,  as  required  by  29  CFR  1910.7. 
Submission  of  pertinent  written 
documents  and  exhibits  shall  be  made 
no  later  than  February  6, 1990,  and  must 
be  addressed  to  the  NRTL  Recognition 
Program,  Office  of  Variance 
Determination,  room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-l-eS),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

Signed  at  Washington,  DC  this  4th  day  of 
December  1989. 

G«rald  F.  Scannell, 

Assistant  Secretary. 

[FR  Doc.  89-28738  Filed  12-7-69;  8:45  am] 

KUJNO  COOC  4«l»-at-ll 


NUCLEAR  REGULATORY 
COMMISSION 

[UcenM  No.  SNM42;  Docket  Na  70-27] 

Finding  of  No  Significant  Impact  and 
Notice  of  Opportunity  for  a  Hearing 
Amendment  of  Special  Nuclear 
Material;  Babcocit  &  Wilcox;  Naval 
Nuclear  Fuel  Division;  Lynchburg,  VA 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  amendment  of  Special 
Nuclear  Material  License  No.  SNM-42 
for  Babcock  &  Wilcox  Naval  Nuclear 
Fuel  Division  (NNFD)  located  in 
Lynchburg,  Virginia. 

Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  amendment  of 
License  No.  SNM-42  to  allow  the 
processing  of  slightly  irradiated  fuel  for 
uranium  recovery.  The  uranium  fuel 
which  NNFD  proposes  to  recover  was 
used,  or  intended  to  be  used,  in  zero- 
power  critical  assembly  experiments 
performed  at  Bettis  Atomic  Power 
Laboratory  and  Knolls  Atomic  Power 
Laboratory  between  1959  and  1977.  The 
recovery  steps  will  be  the  same  as  those 
used  for  non-irradiated  fuel,  viz., 
dissolution  of  fuel  rods  in  acid,  solvent 
extraction  to  separate  the  uranium  from 
the  fission  products  and  other 
components  in  the  scrap,  and  uranium 
concentration  and  recovery.  The  liquid 
waste  containing  the  fission  products 
will  be  treated  for  fission  product 
removal  in  the  new  Recovery  System 
before  being  transferred  to  the  existing 
Waste  Treatment  Facility  (WTF). 

In  the  new  Recovery  System,  the 
liquid  waste  will  be  neutralized  and 
flocculated  by  the  addition  of  a  polymer 
to  settle,  by  gravity,  most  of  the  fission 
products.  The  supernatant  liquid  from 
the  flocculation  process  will  be 
processed  in  a  volume  reduction 
evaporator  to  concentrate  the  remaining 
fission  products.  The  evaporator 
concentrate  and  the  flocculation  solids 
will  be  solidified  in  concrete  and  sent  to 
an  authorized  burial  ground.  The 
condensate  from  the  first  reduction 
evaporator  will  then  be  processed  in  a 
scrub  evaporator  to  further  reduce  the 
quantity  of  fission  products  in  the  bulk 
of  the  liquid  waste.  The  concentrate 
with  fission  products  from  the  second 
evaporator  will  be  sent  back  to  the  first 
evaporator  for  processing.  The 
condensate  from  the  scrub  evaporator 
will  be  monitored  and  if  results  are 
satisfactory,  sent  to  the  existing  WTF 
where  additional  quantities  of 
radioactive  materials  will  be  removed 


by  routine  treatment.  The  air  effluent 
from  the  new  treatment  facility  will  be 
passed  through  two  high  efficiency 
particulate  air  filters  and  routed  through 
the  existing  recovery  process  ventilation 
system  to  be  released  via  a  building 
stack. 

NNFD  plans  to  divide  the  total 
quantity  of  fuel  into  six  campaigns  for 
processing;  two  campaigns  a  year  for  3 
years.  The  maximum  amount  to  be 
processed  in  any  1  year  is  332.5  kg  of 
U-235. 

The  Need  For  The  Proposed  Action 

NNFD  plans  to  recover  uranium  from 
some  slightly  irradiated  fuel  and 
therefore,  requests  an  amendment  to 
their  license  to  authorize  this  action. 

Environmental  Impacts  of  the  Proposed 
Action  \ 

Processing  of  the  irradiated  fuel  will 
be  conducted  in  place  of  routine 
recovery  processing.  NNFD 
representatives  state  that  the  existing 
operation  has  no  history  of  elevated 
environmental  releases.  As  the  process 
will  be  the  same,  uranium  releases 
should  not  change.  Similarly,  non- 
radiological  chemical  emissions  should 
not  change. 

NNFD  calculated  the  quantity  of 
byproduct  material  that  will  be  released 
in  the  gaseous  effluents  by  comparing 
the  current  uranium  released  to  the 
amount  of  uranium  materials  processed. 
This  ratio  was  then  applied  to  the 
bj^roduct  material.  Since  Kr-85  is  a 
noble  gas,  100  percent  was  assumed  to 
be  released;  noble  gas  would  not  be 
removed  by  filtration  or  scrubbing.  The 
estimated  byproduct  material  released 
in  the  gaseous  effluent  durino  the 
processing  period  (3  months/year)  are 
6.8E-2  fiCi  of  Cs-137,  3.3E-2  ftCi  of  Sr- 
90,  3.32B-2  fiCi  of  Y-90.  and  2,917  fiCi  of 
Kr-85.  The  maximum  estimated 
concentrations  during  the  processing 
period,  calculated  using  the  1988 
average  flow  rate  for  the  recovery 
ventilation  system,  are  all  less  than  0.1 
percent  of  the  maximum  permissible 
concentration  (MFC)  in  10  CFR  part  20, 
appendix  B,  table  II. 

NNFD  will  sample  the  gaseous 
emissions  from  the  recovery  operations 
and  analyze  the  samples  for  gross  beta 
activity.  An  action  level  of  1.5E-12  ^Ci/ 
ml  based  on  the  Sr-90  MFC  has  been 
proposed.  If  the  action  level  is  exceeded, 
further  analysis  will  be  performed  to 
determine  the  isotopic  content  of  the 
sample.  If  after  further  analysis,  the 
concentration  of  any  single  isotope 
exceeds  50  percent  of  the  value  in  10 
CFR  part  20.  appendix  B,  table  II,  further 
corrective  action  will  be  taken,  which 
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may  include  repair,  replacement, 
cleaning,  modification,  and/or  addition 
of  equipment. 

NNFD  calculated  the  quantity  of 
byproduct  material  that  will  be  released 
in  the  liquied  effluents  by  making  some 
conservative  assumptions  as  to  the 
removal  efficiency  of  the  treatment 
systems.  A  removal  efficiency  of  80 
percent  (greater  than  90  percent  is 
expected)  was  used  for  the  new 
treatment  system.  This  leaves  20  percent 
of  the  fission  products  contained  in  the 
liquid  waste  that  will  be  discharged  to 
the  current  WTF.  Based  on  current 
operating  histories  and  NNFD-RL 
byproduct  inputs,  a  20  percent  removal 
efficiency  was  used  for  the  WTF.  The 
collection  removal  efficiency  used  for 
release  calculations  is  therefore  84 
percent:  16  percent  of  the  fission 
products  are  available  for  ultimate 
release  to  the  James  River.  NNFD 
estimates  that  in  the  3-month  processing 
period  each  year  that  4,294  ;iCi  of  Cs- 
137. 2.118  uCi  of  Sr-90,  and  2,118  ftCi  of 
Y-90  would  be  discharged  with  the 
liquid  effluent.  The  concentration  in  the 
effluent  prior  to  discharge  to  the  James 
River,  based  on  the  1988  average  flow  of 
all  liquid  effluents,  expressed  as  a 
percentage  of  MPC,  was  less  than  1 
percent  for  C8-137  and  Y-90  and  10.4 
percent  for  Sr-00. 

These  concentrations  would  be 
further  reduced  upon  entry  and  mixing 
in  the  James  River.  The  Sr-90 
concentration  in  the  James  River  (based 
on  an  average  flow  of  3.39E-<-15  cm'/yr) 
would  be  less  than  1  percent  of  the  MPC 
and  EPA's  drinking  water  standards. 

NNFD  has  proposed  an  action  level  of 
3E-8  >iCi/ml,  based  on  the  Sr-90  MPC  If 
this  action  level  is  exceeded.  NNFD 
proposes  to  perform  an  investigation 
and  take  corrective  action  if  the 
investigation  indicates  that  the  annual 
average  concentration  would  exceed  the 
action  level.  While  the  action  level 
triggering  the  investigation  is 
acceptable,  the  corrective  action  should 
not  be  based  on  an  annual  average 
concentration  but  on  whether  any  single 
isotope  exceeds  a  set  percentage  of  the 
value  identified  in  10  CFR  part  20, 
appendix  B,  table  II.  Because  NNFD  has 
not  set  an  acceptable  percentage,  the 
staff  will  set  the  percentage  at  25 
percent.  The  staff  recommends  that  any 
investigation  include  an  isotopic 
analysis.  Further,  it  is  recommended 

that  if  any  single  isotope  exceeds  25 

percent  of  the  value  identified  in  10  CFR 
part  20,  appendix  B.  table  II,  further 
corrective  action  should  be  taken. 
NNFD's  proposed  corrective  action  may 
include  additional  dilution  of  the  liquid 
effluent  stream.  This  corrective  action  is 


not  acceptable  to  the  staff  The  staff 
recommends  that  the  corrective  action 
include  steps  to  reduce  the  quantity  of 
fission  products  discharged  and  not 
dilution  of  the  stream. 

NNFD  performed  a  dose  assessment 
using  Regulatory  Guide  1.109. 
Atmospheric  release  estimates  were 
made  assuming  worst  case  conditions.  A 
hypothetical  person  was  assumed  to  live 
at  the  nearest  site  boundary  (400  m  from 
the  recovery  stack).  The  whole  body 
dose  was  calculated  to  be  5.46E-3 
mrem/yr.  and  the  dose  to  the  bone  was 
1.14E-2  mrem.  These  doses  are 
incremental  doses.  The  actual  nearest 
resident  is  located  approximately  1,370 
m  from  the  recovery  stack.  The 
incremental  annual  dose  to  the  nearest 
resident  due  to  the  recovery  of  two 
campaigns  of  irradiated  fuel  is  estimated 
to  be  1.4E-5  mrem  to  the  bone  and  6.4E- 
6  mrem  to  the  body.  The  cumulative 
dose  to  the  nearest  resident  (based  on 
the  dose  calculations  of  operations  at 
the  NNFD,  the  Research  Lab,  and  the 
Commercial  plant  from  the  1988 
Environmental  Assessment  for  renewal 
of  the  Research  Lab  license)  would  be 
1.6E^1  mrem  to  the  bone  and  5.1E-2 
mrem  to  the  body.  The  doses  due  to 
NNFD  operations  are  well  below  the  25 
mrem  limit  established  by  EPA  in  40 
CFR  part  61.  Additionally,  the 
cumulative  doses  from  the  three 
facilities  are  well  below  the  25  mrem 
permitted  by  10  CFR  part  20,  §  20.105(c). 
which  incorporates  the  provisions  of 
EPA's  standards  in  40  CFR  part  190  (the 
Commercial  plant  is  subject  to  40  CFR 
part  190).  Staff,  therefore,  concludes 
there  is  no  adverse  impact  to  the 
maximally  exposed  individual  from  the 
release  of  radioactivity  due  to 
operations  of  the  plant. 

NNFD  has  not  proposed  any  changes 
to  the  environmental  monitoring 
program.  NNFD  has  stated  that  the 
boundary  air  monitors  will  be  closely 
monitored  when  operations  are  in 
progress.  It  is  recommended  the  NNFD 
collect  quarterly  sediment  samples  from 
the  pond  and  river  and  analyze  them  for 
Sr-90  and  Cs-137.  Water  samples  from 
the  river  and  the  wells  around  the  pond 
should  also  be  analyzed  for  gross  beta 
(based  on  Sr-9). 

The  potential  for  an  accident  and  the 
consequences  of  an  accident  involving 
the  zero-power  scrap  material  are  no 
different  than  those  for  an  accident 
during  routine  scrap  recovery. 

Conclusion 

The  release  of  some  byproduct 
material  in  the  effluents  is  unavoidable. 
However,  potential  exposures  are  well 
within  acceptable  limits,  and  the  staff 
concludes  that  there  will  be  no 


significant  impact  associated  with 
recovery  of  the  irradiated  fuel.  The  staff 
is  recommending,  however,  that  (1) 
Sediment  samples  from  the  pond  and 
river  be  collected  quarterly  and 
analyzed  for  Sr-90  and  C8-137,  (2)  water 
samples  from  the  river  and  the  wells 
around  the  pond  be  analyzed  for  gross 
beta  {Sr-90),  (3)  the  investigation 
conducted  when  the  liquid  effluent 
exceeds  the  action  level  include  an 
isotopic  tmalyses,  (4)  the  corrective 
action  level  for  gross  beta  in  liquids  be 
changed  to  any  single  isotope  that 
exceeds  25  percent  of  the  MPC.  and  (5) 
the  corrective  action  be  changed  to 
remove  dilution  as  an  option  and 
include  actions  that  would  reduce  the 
quantity  of  fission  products  released. 

Alternatives  to  the  Proposed  Action 

Alternatives  to  the  proposed  action 
include  complete  denial  of  NNFD's 
amendment  application.  This  action 
would  result  in  NNFD  not  processing  the 
irradiated  fuel.  Since  impacts  from  the 
recovery  operations  are  expected  to  be 
minor,  this  alternative  does  not  offer 
any  real  benefit. 

Agencies  and  Persons  Consulted 

In  performing  this  assessment,  the 
staff  utilized  the  amendment  application 
dated  October  11, 1989,  and  the 
December  1986  EnvironmentaU 
Assessment  for  the  Research  Center. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  amendment  of  Special  Nuclear 
Material  License  No.  SNM-42.  On  the 
basis  of  this  assessment  the 
Commission  has  concluded  that 
environmental  impacts  that  would  be 
created  by  the  proposed  licensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room  at 
the  Gelman  Building,  2120  L  Street  NW., 
Washington.  DC.  Copies  of  the 
Environmental  Assessment  may  be 
obtained  by  calling  (301)  492-3358  or  by 
writing  to  the  Fuel  Cycle  Safety  Branch. 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
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Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Register;  be  served  on  the  NRC 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852);  on  the 
licensee  (Babcock  &  Wilcox,  Naval 
Nuclear  Fuel  Division,  P.O.  Box  785, 
Lynchburg,  Virginia  24505-0785);  and 
must  comply  with  the  requirements  set 
forth  in  the  Commission's  regulation.  10 
CFR  part  2,  subpart  L,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 
Subpart  L  of  10  CFR  part  2,  which 
became  effective  March  30, 1989,  was 
published  in  the  Federal  Register  on 
February  28. 1989. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November,  1980. 

For  the  Nuclear  Regulatory  Commission. 

Clen  L  Sjobtom, 

Acting  Chief,  Fuel  Cycle  Safety  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety.  NMSS. 

[FR  Doc.  89-28677  Filed  12-7-flO;  8:45  am] 
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Maine  Yankee  Atomic  Power  Cow 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

[Docket  Na  50-309) 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  E,  to  the  Maine 
Yankee  Atomic  Power  Company 
(MYAPC/Ucensee)  for  the  Maine 
Yankee  Atomic  Power  Station  located  at 
the  licensee's  site  in  Lincoln  County, 
Maine. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  woidd  grant  an 
exemption  from  certain  schedude 
requirements  of  appendix  E  of  10  CFR 
part  50. 

On  October  27, 19^9,  MYAPC 
requested  an  exemption  from  section 
rv  J'.S,  which  requires  that  each  licensee 
at  each  site  shall  exercise  with  offsite 
authorities  such  that  State  and  local 
government  emergency  plans  for  each 
operating  reactor  site  are  exercised 
biennially,  with  full  or  partial 
participation  by  State  and  local 
governments,  within  the  plume  exposure 


pathway  Emergency  Planning  Zone 
(EPZ). 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  Federal  Emergency 
Management  Agency  (FEMA)  will  be 
unable  to  observe  the  exercise  as 
scheduled  due  to  demands  on  the 
agency  associated  with  recent 
emergencies  in  California  and  South 
Carolina.  The  off-site  aspects  of  the 
biennial  exerdse  were  to  be  evaluated 
by  FEMA.  The  licensee  requested  that 
the  emergency  plan  exercise  be 
rescheduled  to  a  time  convenient  for  all 
affected  parties. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  constitutes 
an  exemption  from  the  requirement  that 
each  licensee  at  each  site  shall  exercise 
with  offsite  authorities  such  that  the 
State  and  local  government  emergency 
plans  for  each  operating  reactor  site  are 
exercised  biennially,  with  full  or  partial 
participation  by  State  and  local 
governments,  within  the  plume  exposure 
pathway  emergency  planning  zone 
(EPZ). 

Since  the  last  full  participation 
exercise  at  Maine  Yankee  in  1987,  State 
and  local  governments  have  paticipated 
on  a  limited  basis  with  the  licensee  in 
September  1988  and  four  times  this 
calendar  year.  The  most  recent  exercise, 
conducted  in  November  1988,  included 
onsite  personnel  and  limited  offsite 
participation.  In  addition,  emergency 
preparedness  training  sessions  were 
conducted  for  each  of  the  sixteen 
communities  and  two  counties  in  the 
primary  plume  exposure  pathway 
between  September  12  and  October  25, 
1989.  The  training  sessions,  conducted 
by  representatives  from  Maine  Yankee, 
the  Maine  Emergency  Management 
Agency,  the  Maine  Division  of  Health 
Engineering,  and  Maine  Yankee's 
consultant,  reviewed  the  key  aspects  of 
the  communities'  responsibilities  during 
a  radiological  emergency. 

The  requested  exemption  is  a 
temporary  one  and  a  full  participation 
biennial  exercise  will  be  conducted  at 
the  earliest  future  date  that  is 
convenient  for  all  affected  parties  and 
prior  to  the  end  of  1990.  The  State  of 
Maine  supports  the  rescheduling  of  the 
exercise,  lite  exemption  concludes  that 
there  is  reasonable  assurance  that 
adequate  protective  measures  can  and 
will  be  taken  in  the  event  of  a 
radiological  emergency  at  the  Maine 
Yankee  Atomic  Power  Station. 
Accordingly,  the  exemption  does  not 
adversely  affect  either  the  probability  or 
the  consequences  of  any  accident  at  this 


facility  or  radiation  levels  at  the  facility. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

The  proposed  exemption  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Conunission  concludes 
that  there  are  no  significant 
nonradiological  enviromnental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Us3  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Maine  Yankee  Atomic  Power 
Station. 

Agencies  and  Persons  Contacted 

On  November  2. 1989,  FEMA 
confirmed  their  non-availability  for  the 
scheduled  full-participation  emergency 
preparedness  exercise  at  Maine  Yankee 
and  indicated  their  availability  for 
participation  in  late  1990.  In  addition, 
the  State  of  Maine  supported 
rescheduling  the  exercise.  The 
Commission  has  received  substantial 
information  concerning  emergency 
planning  at  the  Maine  Yankee  facility  in 
connection  with  the  licensee's  requested 
exemption. 

This  information  was  considered  by 
the  NRC  in  the  evaluation  of  the 
requested  exemption. 

Flmfing  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quaUty  of  the  human  environment 

For  further  details  with  respect  to  this 
proposed  action;  see  the  Ucensee's 
letters  dated  October  27  and  November 
6, 1989.  These  letters  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW..  Washington,  DC  and  at  the 
Wiscasset  Public  Library,  High  Street, 
P.O.  Box  367,  Wicasset.  Maine  04578. 

Dated  at  Rockville,  Maryland,  this  Ist  day 
of  December  1988 

For  the  Nuclear  Regulatory  Commission. 
Rkhaid  a  WeMman. 

Director,  Project  Directoratee  f-3.  Division  of 
Reactor  Pro^cts  t/Il  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Do&  89-28870  FUed  U-7-88;  8^15  am) 
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[Docket  Nos.  50-361  and  50-362] 

Souttiem  Calfomia  Edison  Co.,  et  al.; 

San  Onof'-ff  Nuclear  Generating 
Station,  unas  ^  and  3  Environmental 
AssMWMnt  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  No.  NPF-10 
and  No.  NPF-15  issued  to  Southern 
California  Edison  Company,  San  Diego 
Gas  and  Electric  Company,  the  City  of 
Riverside,  California  and  the  City  of 
Anaheim,  California  (the  licensees]  for 
operation  of  San  Onofre  Nuclear 
Generating  Station,  Units  2  and  3, 
located  in  San  Diego  County,  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  the  following  Technical 
Specifications  (TS)  to  increase  the 
interval  for  the  18-month  surveillance 
tests  to  at  least  once  per  refueling 
interval,  which  is  defined  as  24  months, 
in  support  of  the  nominal  24-month  fuel 
cycle: 

a.  TS  3/4.3.2.  "Engineered  Safety 
Features  Actuation  System 
Instrumentation." 

b.  TS  3/4.3.3.1,  "Radiation  Monitoring 
Instrumentation." 

c.  TS  3/4.4.10,  "Reactor  Gas  Vent 
System." 

The  Need  for  the  Proposed  Action 

The  proposed  amendments  are 
required  to  prevent  uimecessary  plant 
shutdowns  to  perform  a  surveillance  test 
which  cannot  be  performed  during  plant 
operation. 

Environmental  Impacts  of  the  Proposed 
Action 

For  each  of  the  proposed 
amendments,  the  licensees  provided 
analyses  to  demonstrate  the  reliability 
of  the  systems.  The  staff  reviewed  the 
licensees'  analyses  and  agrees  that 
reliability  of  the  systems  would  not  be 
significanUy  degraded  by  extension  of 
the  surveillance  intervals.  Therefore,  the 
staff  has  approved  the  proposed  24- 
month  surveillance  interval  for  these 
proposed  changes. 

As  a  result,  me  proposed  action  would 
not  involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident.  ConsequenUy.  any  radiological 
releases  resulting  from  an  accident 
would  not  be  significantly  greater  than 
previously  determined.  'The  proposed 
amendments  do  not  otherwise  affect 


routine  radiological  plant  effluents. 
"Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendments.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendments  do 
not  affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

The  Notices  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  were  published  in  the 
Federal  Register  on  February  24. 1989 
(54  FR  8038),  February  24, 1989  (54  FR 
8034),  and  May  16, 1989  (54  FR  21142). 
No  request  for  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
these  notices. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  dated  April  1981  and  its 
Errata  dated  June  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensees'  request  that  supports  the 
proposed  amendments.  The  NRC  staff 
did  not  consult  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  Impact 
statement  for  the  proposed  amendments. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendments  dated  December  19. 1989, 
December  30, 1988  and  April  7, 1989. 
which  are  available  for  public 


inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555,  and  atj^ 
General  Library,  University-bT 
California.  P.O.  Box  19557.  Irvine, 
California  92713. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  October,  1989. 

George  W.  Knighton. 

Director,  Project  Directorate  V,  Division  of 

Reactor  Projects— 111,  IV,  V  and  Special 

Projects,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  89-28878  Filed  12-7-89;  8:45  am] 

BHXINO  COOC  7SW-ei-M 


Public  Workshop  on  Research 
Activities  Related  to  Resolution  of 
Technical  Issues  In  Regard  to  Direct 
Containment  Heating  and  High 
Pressure  Melt  Ejection  Phenomena 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  workshop. 

summary:  The  NRC  has  supported  a 
research  program  on  high  pressure  melt 
ejection  (HPME)  and  direct  containment 
heating  (DCH)  over  the  past  several 
years.  This  research  has  greatiy 
increased  the  basic  knowledge  of  HPME 
and  DCH  phenomena.  In  conjunction 
with  implementing  the  revised  Severe 
Accident  Research  Program  (SARP) 
plan,  the  NRC  is  reviewing  research  in 
this  area  with  respect  to  our  ability  to 
resolve  this  issue.  As  part  of  this 
reevaluation  of  the  focus  of  future 
research  efforts,  the  NRC  is  conducting 
a  workshop  to  solicit  technical 
assessments  and  views  from  experts  in 
the  research  community  and  industry.  A 
preliminary  workshop  agenda  is 
provided  as  supplementary  information. 

DATES:  The  workshop  will  be  held  on 
December  18  and  19, 1989.  Notification 
of  intent  to  attend  the  meeting  should  be 
received  by  the  staff  no  later  then 
December  11. 1989.  Written  comments 
on  matters  covered  by  the  meeting 
should  be  provided  to  the  NRC  no  later 
than  January  31. 1990. 

ADDflESSES:  The  workshop  will  be  held 
at  the  Annapolis  Waterfront  Hotel.  80 
Compromise  Street,  Annapolis, 
Maryland  21401.  Notification  of  Intent  to 
attend  and  written  comments  on  the 
workshop  should  be  sent  to  Dr.  Farouk 
Eltawila,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Farouk  Eltawila.  Office  of  Nuclear 
Regiulatory  Research,  U.S.  Nuclear 
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Regulatory  CominiMion.  Washington, 
DC  20655.  Telephone  (301)  482-3560. 
SUPPLEMCMTARV  INTOMNATIOfC 


Prefiminary  Workshop  Agenda 


December  18,  1989: 
08:45  ajn. 


Introduction  and  daacription  of  Workshop  Purpose.. 

09:15  a.m ....„  Current  Status  of  DCH  Research  , 

09:45  a.m „...  The  Current  Prespective  of  Risk  from  DCH.. 

09:45  a.m —What  does  NUREG-llSO  tell  us  about  DCH  risk7...c 

10:30  ajn —Break 

10:46  cm —Current  Research  at  SNL  vs.  NUREG-1150  insights. 

(SNL)  11:30  —General  Discussioo 

■jn. 

12:00  Noon Lunch 

01:15  p.m The  Experimental  Program 

01:15  pjn — SASM — What  have  we  learned? _ 

02:00  pjn 

(INEL). 
02:45  pjB— 
03:30  pjn_.. 
09:45  pjn.-. 
04:30  pjB... 
05:00  pjn- 


— Perspectives  on  in-vessel  behavior  as  it  affects  DCH  and  DCH  experiments  ~.. 

— ^Tbe  scahng  relationship  between  BNL  and  SNL  experimental  programs. 
—Break 


—The  future  of  SURTSEY— Addressing  the  scaling  questions. - 
— Discussion .~.......  ,     ~. 


December  19.  1989: 

08:30  a.m 

06:30  a.m 
(SNL), 
09:15  a 


Adjoura 

The  Analysis  Program 

—Does  the  current  experimental  program  answer  the  question?.. 


_  — How  do  %ve  know  when  the  codes  are  "good  enoogh"? 


10«)  a.m_„ —Break 

10n5  ajn _-  — Are  the  consequences  of  HPME  containment  and  lower  cavity  geomentry  dependent?. 

11:00  ajn — General  Discussion 

12:00  Noon Lunch 

01:15  pjn „.  Qoaure 

01:15  pjn — ^The  need  to  close  the  issue ..„ ,, 

02:00  p.m..._ —  — WiD  the  current  research  program  achieve  cloaure?,,. .................>».. 

02:45  p.m — — The  cost/benefit  of  depressurization  ............ ,, 

03:30  pjn — Break 

03:46  pjB — Discusaion 

04:30  p.m Conclusions 

05:15  pjn Adjourn 


Sheron. 
Constanzi. 

Murphy. 

Gauster.  Dalyia. 
AIL 


Zober. 
Allison. 

BNL 

STraC 
AIL 


Bergeron. 

Zuber. 

BNL.S^a. 


Sheron. 

BlUwila. 

INEL 


Dated  in  Rockville.  Maryland,  this  4th  day 
of  December,  1989. 

For  the  Nuclear  Regulatory  Commission. 
Brian  Sheron. 

Director.  Division  of  Systems  Research, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  89-28680  Filed  12-7-89;  8:45  am] 
WLLMQ  cooe  7ssa-oi-« 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Human 
Factors;  Meeting  Rescheduled 

The  ACRS  Subcommittee  on  Human 
Factors  scheduled  for  December  11. 1989 
has  been  rescheduled  for  Tuesday. 
December  12, 1989, 1:00  p.m.,  Room  P- 
110,  7920  Norfolk  Avenue,  Bethesda. 
MD.  All  other  items  remain  the  same  as 
previously  published. 

Dated;  December  4. 1989. 
Gary  R.  Qnittschrwber, 

Chief.  Project  Review  Branch  No.  2. 

(FR  Doc  89-28740  Filed  12-7-80;  8:45  amj 

BiLUNQ  cooc  rsae-01-H 


[General  Ucenaee  10  CFR 15020;  EA  8«- 
290] 

American  Testing  and  Inspection,  Inc. 
Jollet,  Illinois;  Order  Modifying  License 

I 

American  Testing  and  Inspection,  Inc. 
(ATI  or  licensee)  is  the  holder  of  a 
Byproduct  Materials  License  issued  by 
the  State  of  Illinois  on  January  8, 1988, 
which  authorizes  ATI  to  possess  and 
use  licensed  byproduct  materials  to 
perform  industrial  radiography  within 
the  State  of  Illinois.  In  accordance  with 
10  CFR  150.20  and  its  Illinois  license, 
ATI  is  authorized  to  jjossess  and  use 
licensed  byproduct  materials  to  perform 
industrial  radiography  in  non- 
Agreement  States.  ATI's  Illinois  License 
No.  IL-01085-01  is  due  to  expire  on 
August  31, 1992,  at  which  time  ATI's 
authorization  under  the  Nuclear 
Regulatory  Commission's  (Commission 
or  NRC]  regulations  would  also 
terminate. 


n 

On  February  27, 1989,  the  Commission 
issued  to  ATI  an  Order  to  Show  Cause 
Why  the  General  License  Should  Not  Be 
Revoked  and  Order  Suspending  License 
(Effective  Immediately).  The  basis  for 
that  Order,  as  described  therein,  was  a 
group  of  violations  committed  by  ATI 
while  a  licensee  of  the  Commission  prior 
to  the  transfer  to  the  State  of  Uhnois  of 
the  Commission's  jurisdiction  over 
Illinois  holders  of  specific  materials 
licenses.  The  Order  suspended  ATTs 
general  license  to  perform  radiography 
pursuant  to  10  CFR  150.20  in  non- 
Agreement  States  and  required  the 
licensee  to  show  cause  why  the  general 
license  should  not  be  revoked  because 
the  NRC  lacked  reasonable  assurance 
that  ATI  would  conduct  radiography  in 
accordance  with  regulatory 
requirements.  The  suspension  was 
immediately  effective,  pursuant  to  10 
CFR  2.202(fl,  because  of  the  willful 
nature  of  the  violations  and  because  the 
public  health,  safety,  and  interest  so 
required. 
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By  letter  dated  April  5, 1989.  the 
licensee  responded  to  the  Order.  ATI 
admitted  that  several  of  the  violations 
occurred  as  stated  in  the  Order. 
However,  the  licensee  denied  tfiat  those 
violations  were  matie  knowin^y  or 
willfnlly  on  the  part  of  its  President  All 
also  denied  several  of  the  violations. 
While  not  availing  itself  of  an 
opportunity  to  request  a  hearii^  ATI 
did  request  that  the  NRC  vacate  the 
Order. 

After  consideration  of  the  licensee's 
response  and  statements  of  fact, 
explanations,  and  arguments  for 
vacation  of  the  Order  contained  therein, 
the  staff  has  concluded,  as  set  forth  in 
the  Appendix  to  this  Order,  that:  (1)  The 
violations  occurred  as  stated.  (2)  the 
licensee  willfully  violated  the 
Commission's  requirements  because  it 
exhibited  at  least  careless  disregard,  if 
not  deliberateness,  in  vioiatiqg  its 
license  requirements,  and  (3)  ttie 
President  as  the  chief  executive  officer 
and  radiation  safety  officer  (RSO)  of 
ATI.  is  responsible  either  directly  or 
indirectly  for  the  actions  of  ATTs 
employees  in  the  performance  of 
licensed  activities  and  therefore  has 
responsibility  for  the  violations  that 
occurred.  Consequently,  the  staff  lacks 
reasonable  assurance  that  this  licensee 
will  comply  with  the  Commission's 
requirements  without  significant 
additional  actions. 

The  licensee  has  taken  corrective 
action  in  response  to  the  violation*, 
including  replacing  those  persons  it 
employed  during  the  time  when  the 
violations  occurred  with  more 
experienced  and  mature  individuals  and 
restructuring  its  management  to  assure 
that  its  employees  complete  their 
utilization  logs  on  time.  Therefore, 
revocation  of  the  general  license  is  not 
now  warranted.  TTie  President's 
continued  control  over  licensed 
activities  and  continued  responsibilities 
as  RSO,  however,  render  the  licensee's 
corrective  action,  while  necessary  to 
assure  the  safety  of  the  license's  future 
operations,  insufficient  to  warrant 
imconditionally  lifting  the  suspension  of 
the  general  license.  Accordingly, 
modification  of  the  license  is  necessary 
to  give  the  staff  reasonable  assurance 
that  ATI  and  hs  President  will  conduct 
future  licensed  activities  in  non- 
Agreement  Spates  in  accordance  with 
NRC  requirements  under  the  general 
license  of  10  CTR  150.20.  If  the  licensee 
complies  with  the  conditions  set  forth  in 
sections  IV  and  V  of  this  Order,  then  the 
suspension  of  the  general  license  nvill  be 
lifted. 


On  the  basis  of  the  above  information 
and  tfie  stafTs  evalaation  as  stated  in 
the  appendix.  I  am  prepared  to  lift  the 
suspension  of  ATTs  license  if  the 
President  of  ATI  and  other  persons 
responsible  for  the  supervisioD  of 
licensed  activities  will  comply  with  NRC 
requirements,  including  this  Order,  in 
the  future.  Accordingly,  I  have 
determined  to  modify  the  February  27, 
1989,  Order  to  permit  continuation  of 
licensed  activities  In  non-Agreement 
States  where  the  NRC  has  jurisdiction 
upon  the  licensee's  satisfaction  of  the 
conditions  given  La  section  IV,  below. 

Accordingly,  pursuant  to  sections  81, 
161b,  IBli,  161a  182,  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(Act)  and  the  Commission's  regulations 
in  10  CFR  parts  2,  30,  34  and  ISa  It  is 
hereby  ordered  that  the  general  license 
provided  by  10  CFR  15a20  is  modified 
as  follows: 

A.  With  respect  to  activities  under 
NRC  jurisdictioR:  (1)  The  licensee  shall 
replace  Mr.  Ronald  Preston  as  RSO  with 
an  individual  whose  qualifications  have 
been  evaluated  and  approved  by  the 
NRC;  (2)  Mr.  Ronald  Preston  shall  certify 
in  vniting,  tmder  oath  or  affirmation,  to 
the  Regional  Administrator  that  (a)  he 
has  reviewed  the  Commission's 
requirements  for  radiography  including 
his  hcense  and  procedures,  (b)  he  fully 
imderstands  these  requirements,  (c)  he 
is  committed  also  to  comply  with  these 
requirements  and  (d)  he,  to  the  best  of 
his  abihty,  will  assure  that  his 
employees  also  comply  with  these 
requirements. 

E  At  least  7  days  prior  to  engaging  in 
licensed  activities  at  locations  that  are 
under  NRC  jurisdiction,  the  Ucensee 
shall  give  notice  to  the  NRC  by  filing  4 
copies  of  NRC  Form  241,  "Report  of 
Proposed  Activities  in  non-Agreement 
States,"  with  the  Regional 
Administrator,  U.S.  Nuclear  Regulatory 
Commissioa  Region  ID.  799  Roosevelt 
Road,  Glen  Ellyn,  Illinois  80137; 

C.  The  licensee  shall  engage  the 
services  of  a  qualified  independent 
consultant  or  organization 
(organization)  that  is  capable  of  auditing 
and  evaluating  the  licensee's 
radiography  program  and.  if  needed, 
making  recommendations  for  corrective 
actions.  The  licensee  shall  submit  the 
name  and  qualifications  of  the 
independent  organization,  together  with 
the  organization's  plan  for 
accomplishing  the  tasks  listed  below,  to 
the  Regional  Administrator,  Region  m, 
for  review  and  approval  The 
organization  shall  be  approved  by  the 
NRC  prior  to  ATI  resuming  licensed 
activities  in  non- Agreement  States. 
After  being  approved  by  the  Regional 


Adniidetrator,  USNRC  Region  HL  the 
organisation  ^atl: 

At  Intervals  not  to  exceed  3  months, 
beginning  with  the  date  of  resntnption  of 
activities  in  n on- Agreement  States,  obserw 
all  ATI  radiographers  and  conduct  an  audit 
of  the  ATI  radiation  safety  piogi—  for  work 
performed  is  Bon-Agramiiit  SUtaa  to  eoMre 
compliance  with  NRC  regulatory  stateaMirtB; 

D.  Within  30  days  after  oonpleting  It* 
observations  and  audits  of  AlTs 
radiographic  activities  in  non- 
Agreement  States,  as  described  in 
section  IV.C.  above,  the  organizattoa 
shall  submit  written  reports  of  its 
findings  and  recommendations  or 
corrective  action  directly  to  the  Regional 
Administrator,  Region  UI.  as  well  as  to 
the  licensee; 

E.  Within  30  days  after  receiving  the 
organization's  report,  the  licensee  shall 
notify  the  Regional  Administrator, 
Region  III,  of  its  corrective  actions  in 
respcHise  to  the  observations  and 
recommendations  in  the  report  For 
those  recommendations  not 
implemented,  the  licensee  shall  describe 
in  writing  why  such  actions  were  not 
taken; 


Upon  completion  of  the  action 
required  by  section  IV .A  and  the  receipt 
of  approvals  required  by  section  IV.C. 
the  snspension  ordered  by  the  February 
27, 1999  Order  is  Ufted  and  the  Hcensee 
may  resume  operations  in  accordance 
with  the  general  license  provided  under 
10  CFR  150.20  as  modified  by  the 
conditions  of  Section  IV  of  diis  Order. 

The  Regional  Administrator,  Region 
III,  may  for  good  cause  shown,  relax, 
modify,  or  rescind  any  of  the  above 
requirements  upon  written  request  of  the 
licensee. 

VI 

The  licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
request  a  hearing  within  twenty  days  of 
the  date  of  this  Order.  Any  answer  to 
this  Order  or  reqoest  for  hearing  shall  be 
submitted  to  the  Director.  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  attn:  Document  Control 
Desk.  Washington,  DC  20555.  Copies 
shall  also  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Eiiforcement  Office  of  the  General 
Counsel,  U.S.  Neclear  Regulatory 
Commission,  Washii^on,  DC  20555  and 
to  the  Regional  Administrator.  Region 
m,  799  Roosevelt  Road.  Glen  Ellyn.  IL 
60137.  If  a  person  other  than  the  licensee 
requests  a  hearing,  that  persoa  shall  set 
forth  with  particularity  the  aiannef  in 
which  the  petitioner's  interest  is 
adversely  affected  by  this  Order  and 
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should  address  the  criteria  set  forth  in 
10  CFR  2.714(d).  Upon  the  failure  of  the 
licensee  to  answer  or  request  a  hearing 
within  the  specified  time,  this  Order 
shall  be  final  without  further 
proceedings. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

Dated  at  Rockville.  Maryland  this  30th  day 
of  November  1969. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards,  and  Operations 
Support 

Appendix — Evaluations  and 
Conclusions 

On  February  27. 1989.  an  Order  to  Show 
Cause  Why  Ucense  Should  Not  Be  Revoked 
and  Order  Suspending  License  (Effective 
Immediately)  was  issued  to  American  Testing 
and  Inspection.  Inc.  (ATI)  based  upon 
violations  identified  during  NRG  inspections 
and  an  investigation  from  March  1987- 
January  1989.  The  Order  describt  J  the 
violations  and  stated  that  portions  of  the 
violations  involved  willfulness  on  the  part  of 
the  licensee's  staff  and  the  licensee's 
President,  who  is  also  the  Radiation  Safety 
Officer  (RSO).  The  licensee  responded  to  the 
Order  in  a  letter  dated  April  5. 1989.  In  its 
response,  the  licensee  admits  some  of  the 
violations  occurred  as  referenced  but  denies 
that  these  violations  were  made  knowingly  or 
willfully  on  the  part  of  its  President  and  RSO. 
The  licensee  requests  that  NRG  vacate  the 
Order  based  upon  cause  submitted.  Provided 
below  are  (1)  the  violations  as  presented  in 
the  Order  (2)  the  licensee's  response  to  the 
violations:  (3)  The  NRCs  evaluation  of  the 
licensee's  response:  (4)  the  licensee's  basis 
for  withdrawal  of  the  Order  and  (5)  the 
NllCs  conclusions.  The  NRG  evaluation  has 
been  organized  to  correspond  to  the 
licensee's  April  5, 1989  response. 

1.  Violation  No.  1 

"It  was  concluded  that  ATI  willfully  used 
unqualified  radiographers  in  violation  of  10 
CFR  34.31  on  at  least  three  occasions  *  *  *. 

a.  An  ATI  employee  who  had  not 
completed  the  required  radiographer's 
training  performed  radiography  on  )uly  1, 
1986,  at  the  direction  of  the  President  (who  is 
also  the  Radiation  Safety  Officer  (RSO))  of 
ATI 

Summary  of  Licensee's  Response 

The  licensee  admits  that  the  employee.  Mr. 
lump,  had  not  completed  the  training  program 
to  l)ecome  a  radiographer.  However,  the 
licensee  contends  that  Mr.  Jump  was  working 
with  an  experienced  radiographer,  Mr. 
Anderson,  during  field  training  on  ]uly  1, 
1986.  The  licensee  contends  Mr.  Jump 
inappropriately  signed  documentation 
indicating  he  was  the  radiographer  for  the  job 
performed  on  ]uly  1, 1986. 


In  regard  to  the  President's  involvement 
the  licensee  contends  that  he  did  not  direct 
Mr.  Jump  to  perform  unauthorized 
radiography  since  he  (the  President)  was  on 
vacation  and  assignment  of  employees  to 
perform  radiography  was  made  by  the  lead 
radiographer,  Mr.  Jobbe.  The  licensee  also 
contends  that  the  President  fu^t  gained 
knowledge  of  this  event  after  returning  from 
vacation. 

NRCs  Evaluation  of  A  TI's  Response 

The  NRG  recognizes  that  two  individuals, 
Messrs.  Jump  and  Anderson,  were  both  at  the 
jobsite  on  July  1, 1986.  Mr.  Anderson,  in 
sworn  statements,  told  NRG  investigators 
that  Mr.  Jump  performed  the  entire  job, 
including  setting  up  the  radiography  camera, 
making  exposures  with  the  radioactive 
source  and  securing  the  source  in  the 
shielded  camera  upon  completing  the  job.  Mr. 
Jump  also  stated,  in  sworn  statements,  that 
he  set  up  all  the  shots  to  be  taken  with  the 
radiography  sources:  however,  he  states  that 
Mr.  Anderson  actually  did  the  moving  of  the 
source  in  and  out  of  the  camera.  The 
activities  performed  by  Mr.  Jump  are  required 
by  ATI's  license  to  be  performed  by  a 
radiographer  or  assistant  who  has  completed 
the  training  specified  in  10  CFR  part  34.  Mr. 
Jump  had  not  completed  the  training  to 
function  as  a  radiographer  or  assistant 
radiographer  in  training;  therefore,  the  NRG 
maintains  Mr.  Jump  was  unqualified  to 
perform  the  radiographic  activities  that 
occurred  on  July  1, 1986.  Therefore,  the  NRG 
concludes  that  Mr.  Jump,  an  unqualified 
individual,  performed  radiography  activities. 

The  NRG  agrees  the  President  was  out  of 
town  on  July  1, 1988.  The  NRG  does  not  agree 
that  the  President  had  no  prior  knowledge  of 
Mr.  Jump  being  involved  in  radiography 
work.  Although  the  President  stated  to 
investigators  that  Mr.  Jobbe  made  all  work 
assignments  on  July  1, 1986,  Mr.  Jobbe  stated, 
in  a  sworn  statement,  that  he  did  not  assign 
Mr.  Jump  to  that  job,  but  rather  the  President 
made  assignments  at  that  time.  In  addition, 
the  NRG  has  a  sworn  statement  from  Mr. 
Anderson  that  prior  to  July  1, 1966,  the 
President  directed  him  (Mr.  Anderson)  to 
accompany  and  observe  Mr.  Jump  performing 
radiography.  The  statements  of  the  President 
and  Mr.  Jobbe  contradict  each  other.  Based 
upon  the  statement  by  Mr.  Anderson, 
however,  the  NRG  concludes  that  the 
President  knew  or  should  have  been  aware 
that  Mr.  Jump  would  be  performing 
radiography  and  that  he  was  not  fully  trained 
or  authorized  to  do  so. 

b. another  ATI  employee  who  was 

not  trained  as  a  radiographer  performed 
radiography  on  February  3, 1987  *  *  ', 

Summary  of  ATI's  Response 

The  licensee  admits  that  a  violation 
occurred  when  an  unqualified  individual 
performed  radiography  on  February  3, 1987. 
The  licensee  contends  that  the  President  was 
not  aware  of  the  violation  until  he  was  told 
by  the  lead  radiographer.  Mr.  Jobbe.  The 
licensee  also  states  that  the  President  was 
not  aware  of  the  violation  prior  to  its 
occurrence,  nor  was  he  in  the  State  of  Illinois 
when  the  violation  occurred.  The  hcensee 
submits  documentation  to  support  that  during 


February  2  through  6. 1987,  the  President  was 
out  of  town  working  with  Mr.  S.  A.  Turner, 
President  of  Corrosion  Monitoring  Services, 
in  Indianapolis,  Indiana. 

NRCs  Evaluation  of  ATI's  Response 

The  licensee  does  not  contest  the  violation 
but  denies  that  the  President  knowingly  and 
willfully  violated  NRG  requirements,  since  he 
was  out  of  town  at  the  time.  Based  upon 
statements  made  to  NRG  staff  by  the  lead 
radiographer  (Mr.  Jobbe),  the  unqualified 
individual  (Mr.  Elliott),  and  a  Clark  Oil 
inspector  during  the  1987  and  1988  NRG 
inspection  and  investigation,  the  NRG  agrees 
with  the  licensee's  assessment  that  the 
President  was  out  of  town  and  did  not 
knowingly  or  willfully  permit  this  violation  to 
occur.  The  NRG  Order,  however,  does  not 
single  out  the  President  as  knowingly  and 
willfully  permitting  this  violation  to  occur. 
The  Order  refers  to  the  licensee  as  an  entity 
in  regard  to  willfulness.  Other  licensee 
employees  (i.e.,  Messrs.  Jobbe  and  Elliot) 
were  aware  that  Mr.  Elliot  was  left  at  the 
Clark  Oil  site  to  perform  radiography.  The 
Ucensee's  response  also  indicates  that  Mr. 
Elliot  was  left  to  perform  radiography  (i.e.. 
crank  the  source  back  into  its  shielded 
container).  Based  upon  these  facts,  the  NRG 
concludes  that  the  licensee's  employees  and. 
thus,  the  hcensee  willfully  allowed  an 
unqualified  radiographer  to  perform 
radiography  on  February  3, 1987. 

c.  '•*  *  *  another  ATI  employee  who  was 
not  trained  as  a  radiographer  performed 
radiography  on  March  13, 1987  *  *  *. 

Summary  of  A  TI's  Response 

The  hcensee  admits  that  a  violation 
occurred  in  that  radiography  was  performed 
by  an  unqualified  individual  Mr.  Elliot,  on 
March  13, 1987.  The  licensee  denies  that  this 
violation  occurred  at  the  direction  or  with  the 
prior  knowledge  of  the  Ucensee's  President. 
The  licensee  supports  this  statement  by 
submitting  a  locator  sheet  showing  that  the 
President  was  scheduled  out  of  town  on 
March  13, 1987  and  he  left  eariy  that  day.  The 
licensee  admits  Mr.  Elliot  was  assigned  to 
perform  work  on  March  13, 1987  without  the 
presence  of  an  authorized  radiographer. 
However,  the  hcensee  contends  that  its  staff 
did  not  know  radiography  would  be 
performed  at  the  site. 

NRCs  Evaluation  of  ATI's  Response 

The  hcensee  admits  that  a  violation 
occurred  in  that  an  unqualified  individual 
performed  radiography.  With  respect  to  the 
President's  knowledge  of  this,  the  licensee 
provides  a  locator  sheet  to  show  that  the 
President  was  out  of  town  and  could  not  be 
aware  of  the  assignment  of  this  unqualified 
individual.  The  NRG,  however,  has  a  sworn 
statement  from  the  unqualified  radiographer 
that  the  President  did.  in  fact,  ask  Mr.  Elliot 
to  go  to  the  jobsite  prior  to  March  13, 1987. 
The  NRG  also  has  a  sworn  statement  from 
Mr.  Jobbe  that  the  President  assigned  Mr. 
Elhot  to  do  the  radiography  job  on  March  13. 
1987;  however,  Mr.  Jobbe's  statement 
contradicts  those  he  told  NRG  inspectors 
during  the  inspection.  During  the  inspection. 
Mr.  Jobbe  told  NRG  inspectors  that  he  (Mr, 
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Jobbe)  assigned  Mr.  Elliot  to  perform 
radiography  on  March  13, 1987. 

The  licensee  also  conteads  its  staff  did  not 
know  Mr.  EUiot  would  perform  radiography. 
However,  the  licensee  permitted  Mr.  EUiot  to 
go  to  the  jobsite  with  radioactive  materials 
that  could  be  used  to  perform  radiography. 

The  NRG  Order  stated  that  the  licensee 
willfully  permitted  an  unqualified  individual 
to  perform  radiography.  The  Order  did  not 
single  out  the  President  The  NRC  maintains 
that  the  licensee,  whether  Ijy  Mr.  Jobbe  or  the 
President  permitted  this  to  occur  since  the 
licensee  sent  Mr.  Uliot  to  the  jobsite  with 
radioactive  materials  he  was  not  qualified  to 
use.  The  licensee  did  not  restrict  him  from 
using  the  mateirals  to  perform  radiography 
and  he  performed  hcensed  activities. 

2.  Violation  No.  2 

a,  "*  *  *  employees  willfully  failed  to 
complete  and  maintain  current  utilization 
logs  in  violation  of  10  CFR  34.27  *  •  '  (This 
failure)  •  •  •  violated  the  record  keeping 
requirements  of  10  CFR  34.28,  34.33  and 
34.43  ♦  *  *." 

Summary  of  ATI's  Response 

The  hcensee  admits  that  prior  to  the  1987 
NRG  inspection  utilization  logs  were  not 
maintained  as  required,  but  denies  having 
knowledge  of  willful  intent  on  the  part  of  its 
employees. 

The  hcensee  insists  that  its  employees 
were  trained  in  the  requirements  of 
maintaining  current  utiKzation  logs.  Further, 
the  licensee  points  out  that  past  NRG 
inspections  (1983-1986)  never  resulted  in  a 
violation  related  to  utilization  logs. 

NRCs  Evaluation  of  ATI's  Rf^sponse 

The  NRG  agrees  that  employees  (i c 
radiographers)  were  trained  in  toe 
requirements  of  maintaining  logs  as  stated  in 
the  licensee's  response.  In  addition,  NRCs 
inspection  and  investigation  showed  that 
employees  knew  the  logs  were  required  to  be 
completed  and  were  not  completed  on  time 
(i.e.,  utilization  logs  were  anywhere  from  a 
month  to  a  year  delinquent).  Some 
radiographers  said  that  the  toss  were  only 
requested  just  prior  to  the  NRC  inspection, 
which  the  licensee  knew  was  conducted 
normally  every  12  months.  The  President 
admitted  to  NRC  inspectors  and  investigators 
that  he  had  been  "lax"  aboat  keeping  up  with 
his  staffs  logs.  NltC  concludes  that  with  the 
President's  knowledge,  specific  radiographers 
(Anderson  and  Small)  failed  to  complete 
utilization  logs  when  they  knew  the  logs  were 
required  to  be  completed  (i.e.,  willful  failure). 

b.  "Further  evidence  revealed  that  the  RSO 
personally  failed  to  complete  utilization  logs 
between  January  1988  and  March  1987,  even 
though  he  had  regularly  performed 
radiography  dinirtg  that  time." 

Summary  of  A  TI's  Response 

The  licensee  admits  that  the  President  did 
not  personally  maintain  utiUzation  kigs 
during  the  period  in  question.  However,  the 
licensee  notes  that  the  President  did  not 
regularly  perform  radiography.  In  addition, 
when  be  was  involved  in  radiographic 


operations,  die  vtiUxation  logs  were 
generated  by  one  of  the  other  radiografrfiers 
on  the  job  with  him.  The  iicensee  furnished 
three  examp(ee  of  thts  practice  in  its 
response. 

NRC  Evaluation  of  A  TI's  response^ 

The  President  knew  there  was  a 
requirement  for  utilization  logs  as  shown  by 
(1)  training  of  hcensee  employeea.  including 
the  President  in  the  requirement  for 
maintaining  utilization  logs  (see  licensee's 
response  to  Violation  2.a,  page  5]:  (2)  the 
President  providing  logs  for  NRG  inspections; 
and  (3)  the  President  admitting  to  the  NRG 
inspectors  and  investigators  that  he  was 
"lax"  in  keeping  up  with  his  staffs  logs. 

The  President  admitted  to  NRG  inspectors 
and  investigators  that  he  failed  to  complete 
utilization  logs  of  work  he  performed  from 
January  1986  to  March  1987.  The  licensee 
contends,  however,  that  in  most  cases,  logs 
were  generated  by  other  radiographers.  The 
information  submitted  by  the  Ucensee  does 
not  demonstrate  that  logs  were  generated  in 
most  cases.  The  licensee  only  prxluced  three 
examples  where  logs  were  mdintained,  yet. 
the  President  participated  in  at  least  29 
radiography  procedures  during  the  period  in 
qnestion.  Such  records  were  not  available 
during  the  inspection.  In  addition,  record 
reviews  indicate  that  the  President  performed 
radiography  in  the  absence  of  other 
radiographers  on  at  least  5  occasions  during 
the  period  in  question,  and  no  utilization  logs 
were  maintained. 

c.  "*  •  *  utilization  logs  were  not 
completed  until  months  after  the  jobs  were 
completed  *  *  *.  It  was  determined  that 
when  utiUzation  logs  were  completed  late, 
employees  fabricated  lost  information  in  the 
backfitted  logs." 

Summary  of  A  TI's  Response 

The  hcensee  admits  knowing  that  some 
utilization  logs  were  generated  some  time 
after  the  specific  jobs  were  performed.  The 
licensee  denies  having  directed  any  of  its 
employees  to  fabricate  utilization  logs, 
however,  and  further  denies  knowledge  of 
such  fabrication  on  the  pari  of  any  individual 
employed  by  the  Ucensee.  As  corrective 
action,  the  licensee  states  that  in  April  1987  it 
instituted  a  "No  Logs-No  Pay"  policy  to 
ensure  that  logs  would  be  completed  on  a 
timely  basis. 

NRCs  Evaluation  ofATTs  Response 

The  licensee  responds  to  this  violation  by 
stating  that  it  did  not  direct  any  employee  to 
fabricate  logs  and  it  had  no  knowledge  of 
such  fabrication.  The  NRG  did  not  state  the 
licensee  directed  employees  to  fabricate  logs, 
but  that  the  employees  in  fact  fabricated  the 
records. 

The  hcensee  employees  admitted  to  NRC 
inspectors  and  investigators  that  utilization 
logs  were  commonly  generated  k>ng  after  the 
specific  jobs  were  performed.  ATI  contends 
that  it  understood  these  logs  contained 
legitimate  information  recalled  by  its 
employees  or  readily  available  from  other 
documents.  The  NRC  agrees  that  some  of  the 
information  required  was  available:  however. 


other  Infonnation  sach  as  camera  serial 

numbers,  dosimeter  results  and  survey 
measurements  were  not  avaiiabte  on  any 
other  record.  Sworn  statements  by  the 
liceosee's  Eaiiiogrspben.(Ander«on.  Baker 
and  Bednarowict)  madt  So  the  NRC 
investigators  substantiate  that  this  type  of 
information  could  not  be  accurately  recalled 
by  employees  after  the  periods  of  time 
involved  here  had  eiepsed.  The  NRC 
confirmed  that  Anderson  fabricated 
infonnation  in  his  ntilization  logs.  The 
licensee  has  not  presented  any  infonnation  to 
change  NRCs  conclusion  that  records  were 
fabricated. 

3.  Violation  No.  3 

a.  "It  was  determined  that  one  ATI 
employee  had  not  been  field  audited  for  the 
fourth  quarter  of  1986 

Summary  of  A  TFs  Response 

The  Hcensee  assumed  that  this  particular 
violation  was  in  reference  to  a  former 
employee,  Mr.  Small.  The  licensee  states  that 
an  audit  was  not  performed  due  to  Mr.  Small 
having  terminated  employment  in  November 
1986  and  thus  not  being  available  during  the 
time  the  fourth  quarter  audits  were 
performed. 

NRCs  Evaluation  of  A  TI's  Response 

The  NRC  does  not  refute  the  Ucensee's* 
statements  about  Mr.  Small.  However.  Mr. 
Small  was  not  the  individual  referred  to  in 
the  NRCs  Order.  Tlie  Individual  in  question 
was  Mr.  Jobbe,  an  ATI  radiographer, 
employed  at  least  until  June  1987.  The 
President  indicated  to  the  investigators  that 
his  failure  to  audit  Mr.  Jobbe  would  have 
been  an  oversight.  During  the  NRC 
inspection,  the  Resident  also  acknowledged 
that  he  failed  to  audit  Mr.  Jobbe  during  the 
fourth  quarter  of  198&  Accordingly,  this 
violation  is  valid. 

b.  "It  was  determined  that  *  *  *  another 
employee  had  not  t>een  field  audited  for  the 
third  and  foorih  quarters  of  1986." 

Summary  ofATFs  Response 

The  Ucensee  contends  that  field  audits  for 
this  radiographer  were  performed  in  July  1986 
during  his  first  independent  radiographic 
operaUon.  The  licensee  states  that  it  was 
unable  to  audit  this  radiographer  further 
because  he  terminated  his  employment  prior 
to  the  end  of  the  third  quarter  of  1986  (i.e, 
August  1986).  It  stated  this  individual  was 
aUowed  to  perform  "free-laoce"  radiography 
on  four  occasions  during  the  fourth  quarter 
primarily  to  earn  spending  money  while  in 
college;  however,  he  was  not  audited  by  ATI 
during  this  quarter,  since  he  was  not 
considered  a  regular  employee  of  ATL 

NRCs  Evaluation  ofATTs  Response 

The  NRG  investigation  did  not  produce 
evidence  to  refute  the  licensee's  statement 
that  the  radiographer  was  audited  in  July 
1986,  other  than  statements  from  the 
radiographer  that  he  did  not  recaU  being 
audited.  Therefore,  the  NRC  accepU  the 
licensee's  assertion  that  the  July  1986  audit 
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was  performed  as  stated  in  the  licensee's 
response. 

The  licensee's  response  indicates  that  no 
other  audit  was  performed  during  the  period 
July-November  1988  and  contends  this  was 
due  to  the  radiographer  not  being  regularly 
employed.  The  hcensee  contends  the 
radiographer  was  not  subject  to  audits,  since 
he  was  not  a  regular  employee  during  this 
time.  This  individual,  however,  performed 
radiography  in  November  1988  and  was  not 
audited  from  July  1986  to  November  1986,  an 
interval  exceeding  three  months.  Thus,  the 
licensee  is  in  violation  of  the  requirement  in 
the  license  and  10  CFR  34.11(d)(1).  The  NRC 
disagrees  with  the  licensee's  contention  that 
the  radiographer  was  not  subject  to  the 
requirement  for  audits  due  to  irregular 
employment.  The  requirements  for  audits  in 
the  license  and  10  CFR  34.11(d)(1)  do  not 
excuse  licensees  ftt}m  auditing  irregularly 
employed  individuals.  It  may  be  particularly 
important  to  audit  irregularly  employees  due 
to  their  lack  of  regular  experience. 

c.  "The  RSO  stated  that  the  latter  employee 
(Mr.  lump)  has  not  been  audited  because  he 
was  not  working  as  a  radiographer  in  the 
third  and  fourth  quarters  of  1986.  This  was 
subsequently  determined  to  be  a  false 
statement  as  evidence  revealed  the 
individual  had  performed  radiography  in 
those  two  quarters." 

Summary  of  ATI's  Response 

The  licensee  admits  the  President  made  the 
statement  about  Mr.  Jump  not  working  as  a 
radiographer.  The  licensee  contends  this  was 
made  because  the  President  considered  Mr. 
Jump  not  employed  during  the  months  of 
August  18-December  1988  in  the  third  quarter 
of  1986  and  October-December  1986  in  the 
fourth  quarter  of  1986. 

SRC's  Evaluation  of  ATI's  Response 

During  the  inspection,  the  President  told 
NRC  inspectors  that  Mr.  Jump  was  not 
audited  because  he  did  not  perform 
radiography  during  the  scheduled  audit 
months  of  August  1988  and  November  1988. 
This  statement  was  later  proven  false 
because  NRC  review  of  the  licensee's  records 
showed  that  Mr.  Jump  did  perform 
radiography  in  August  1986  and  November 
1986.  The  licensee's  response  also  admits  that 
Mr.  Jump  performed  radiography  In  August 
and  November  1986. 

Subsequently,  during  sworn  statements  to 
the  investigators,  the  President  admitted  Mr. 
Jump  worked  in  August  1986,  but  "was  not 
employed  here  in  the  winter  after  that 
because  he  was  back  in  school."  The 
licensee's  response  also  admits  that  Mr.  Jump 
worked  in  October  and  November  1986. 
However,  the  licensee  claims  this  was  not 
"employment"  since  Mr.  Jump  was  hired  as  a 
"free  lance"  radiographer.  The  regulation, 
however,  is  not  limited  to  individuals  who 
are  employed  full-time  to  perform 
radiography,  but  applies  to  any  person  who 
acts  as  a  radiographer  under  the  authority  of 
the  license.  Because  Mr.  Jump  performed 
work  for  ATI  under  its  NRC  license,  the 
regulation  required  the  licensee  to  audit  his 
performance. 

d.  "It  was  also  determined  that  on  August 
27, 1986  the  RSO  willfully  falsiHed 


docimientation  of  a  Reld  audit  for  an  ATI 
radiographer.  Evidence  revealed  that  the 
radiographer  was  not  at  the  job  site  on  the 
date  that  the  RSO  had  documented  the  Held 
audit." 

Summary  of  ATI's  Response 

The  licensee  denies  that  its  President 
willfully  falsified  documentation  of  the 
August  27, 1986  Held  audit  The  licensee 
admits  the  audit  form  was  completed  by  the 
President.  The  licensee  contends  the 
documentation  was  for  a  Reld  audit  of  Mr. 
Anderson  performed  by  the  President  on 
August  27, 1986  at  a  job  site  in  Troy  Grove, 
Illinois.  The  licensee  contends  that  the 
President  had  time  to  perform  the  audit  on 
August  27, 1988  after  performing  radiography 
in  Bloomington,  Illinois.  The  licensee 
contends  that  the  audit  report  is  true  and 
accurate,  with  the  exception  of  the  billing 
company. 

NRC's  Evaluation  of  ATI's  Response 

During  the  investigation,  the  President 
provided  sworn  testimony  that  the  audit  was 
of  Mr.  Anderson,  but  at  Phillips  in  Kankakee, 
Illinois,  the  only  error  being  that  the  form 
was  misdated.  The  licensee  now  maintains  in 
its  response  that  the  audit  was  done  at  Ni- 
Gas,  Troy  Grove,  Illino, 

4.  Violation  No.  4 

"On  January  5. 1989,  *  *  *  the  NRC 
inspector  identified  that  on  55  occasions  from 
January  13  to  December  2a  1988,  ATI 
violated  the  provisions  of  reciprocity  as 
stated  in  10  CFR  150.20(b)(1).  Specifically, 
ATI  failed  to  notify  the  Regional 
Administrator  of  USNRC  Region  III.  either  by 
telephone  or  by  filing  copies  of  Form-241  at 
least  three  days  before  engaging  in  licensed 
activities  *  *  *  in  Indiana,  a  non-Agreement 
State." 

Summary  of  A  TTs  Response 

The  licensee  admits  that  it  failed  to  submit 
copies  of  Form-241  prior  to  working  in 
Indiana  between  January  13  and  December 
20, 1988,  in  violation  of  the  regulations.  The 
licensee  claims  it  was  unaware  that  an 
Illinois  license  does  not  authorize 
radiographic  operations  outside  the  State  of 
Illinois.  The  licensee  also  claims  it  was  not 
aware  of  the  general  license  requirements  for 
NRC  notification  when  performing  licensed 
activities  outside  Illinois. 

NRC's  Evaluation  of  ATI's  Response 

The  NRC  received  a  letter,  dated 
November  3, 1986,  from  the  Lcensee's 
President  which  indicates  he  was  aware  of 
the  NRC  notification  requirements  in  10  CFR 
150.20.  In  that  letter,  the  President  states"! 
request  that  my  above  referenced  NRC 
license  be  'split'  when  Illinois  becomes  an 
Agreement  State,  whereby  I  may  retain  an 
NRC  license  for  our  services  to  temporary  job 
sites  outside  of  Illinois  jurisdiction.  I  realize 
that  reciprocity  requests  can  be  made  of  the 
NRC,  federal  facilities  and  other  Agreement 
States  to  recognize  the  Illinois  Ucense.  but 
retaining  an  NRC  license  seems  to  be  a 
method  to  reduce  paperwork  that  would 


otherwise  be  required  for  performing  services 
to  federal  facilities  in  Illinois  and  in  NRC 
jurisdictions  outside  of  Illinois."  This 
demonstrates  that  the  President  was  aware  at 
one  time  of  the  requirements  for  filing  the 
notifications  with  the  NRC.  Lacensees  are 
charged  with  the  knowledge  of  Commission 
requirements.  Moreover,  the  failure  to  be 
aware  of  the  limitations  of  the  Illinois  license 
raises  substantial  questions  of  the  capability 
of  the  President  to  be  a  RSO. 

5.  ATI's  Arguments  to  Show  Why  Order 
Should  be  Vacated 

The  licensee  sets  forth  the  following 
reasons  as  a  basis  why  its  general  Ucense 
under  the  provisions  of  10  CFR  150.20  should 
not  remain  suspended  and  should  not  be 
revoked: 

a.  ATI  has  documented  that  the  violations 
identified  during  the  inspection  conducted 
were  not  made  knowingly  or  willfully  on  the 
pari  of  its  President. 

b.  ATI  identified  several  problems  within 
its  organization  attributable  to  specific 
individuals  and  no  longer  employs  these 
individuals. 

c.  ATI  presently  employs  an  entirely  new 
crew  of  radiographers  who  are  mature  and 
experienced. 

d.  ATI  established  the  position  of  Office 
Manager  and  a  new  policy  to  ensure 
utilization  logs  are  completed  and 
compliance  is  aggressively  assured. 

e.  ATI's  inspection  history  has  been  very 
good,  except  for  the  period  1986  through 
March  1987. 

f.  ATI  has  been  in  full  compliance  with 
reciprocity  requirements  since  January  1989, 
when  its  staff  was  made  aware  of,  and  fully 
understood,  the  requirements. 

NRC's  Evaluation  of  A  TVs  Arguments  for 
Vacation  of  Order  and  Conclusion 

The  NRC  concludes  that  the  licensee's 
President  was  responsible  either  directly  or 
indirectly  for  violations  of  NRC  requirements, 
and  he  remains  in  control  of  ATI's  licensed 
activities.  In  addition,  hcensee  employees 
knowingly  violated  NRC  requirements  and 
these  employees  were  under  the  supervision 
of  the  President.  While  the  termination  of  all 
radiographers,  radiographer  assistants  and 
helpers  employed  by  ATI  prior  to  the  1987 
special  inspection  and  the  hiring  of  new 
experienced  radiographers  provide  some 
assurance  of  future  complianca,  the  Ucensee's 
response  did  not  propose  adequate  methods 
or  steps  to  assure  that  the  President  or  other 
persons  responsible  for  supervision  of 
licensed  activities  wilL  in  view  of  past 
supervisory  failures,  comply  with  NRC 
requirements  in  the  future.  Therefore,  after 
carefully  reviewing  all  of  the  relevant 
circumstances,  the  NRC  staff  has  concluded 
that  while  revocation  of  the  licensee's 
response  does  not  provide  an  adequate  basis 
for  lifting  the  suspension  Order  at  this  time 
without  additional  requirements  to  provide 
adequate  assurance  that  the  President  of  ATI 
or  other  persons  responsible  for  the 
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supervison  of  licensed  activities  will  comply 
with  N'RC  requirements  in  the  future. 

[FR  Doc.  89-28679  Filed  12-7-89;  8:45  amj 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(Docket  Na301-«2] 

Furttier  Modification  to  M\9 
Determination  To  Impose  Increased 
Duties  on  Certain  Products  of  ttie 
European  Community 

agency:  Offiee  of  the  United  States 
Trade  Representative. 
action:  Modification  to  the  Marmonized 
Tariff  Schedule  of  the  United  States. 

SUMMARY:  The  United  States  Trade 
Representative  suspends  the  application 
of  the  increased  duty  on  imports  of 
certain  tomato  sauces  fiom  the 
European  Community. 

EFFECTIVE  DATE:  12:01  a.m..  December  a 

1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Laura  Anderson,  Office  of  the  United 
States  Trade  Representative, 
Washington,  DC  20506,  (202)  39S-3074. 
SUPPLEMENTARY  INFORMA'nON:  In 
Procla.Tiation  No.  5759  of  December  24. 
1987,  the  President  increased  United 
States  customs  duties  on  certain  articles 
the  product  of  the  European  Community 
(EC)  in  response  to  action  by  the  EC 
prohibiting  imports  into  the  European 
Community  of  U.S.  beef  and  beef 
products.  Tlie  increased  duties  apply  to 
products  exported  from  the  EC  on  or 
after  January  1. 1989.  or  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  February  1. 
1989.  Following  imposition  of  the 
increased  duties,  the  United  States  and 
the  European  Community  announced  the 
formation  of  a  Task  Force  to  develop 
ways  in  which  U.S.  meat  exporters 
mi^t  resume  shipping  to  the 
Community,  As  a  result  of  the  Task 
Force  discussions,  the  United  States  and 
the  European  Community  agreed  on  an 
interim  measure  administered  by  the  EC 
to  enable  U.S.  producers  of  meat  not 
treated  with  hormones  to  ship  such  meat 
to  Europe.  The  United  States  agreed  to 
reduce  its  retaliation  to  the  extent  that 
U.S.  beef  and  beef  products  are  shipped 
under  the  interim  measure.  Effective  July 
28. 1989.  the  USTR  reduced  the 
retaliation  by  suspending  the 
application  of  the  increased  duty  on 
imports  of  certain  pork  hams  and 
shoulders  from  the  EC  (54  FR  31398). 
This  notice  further  reduces  the 
retaliation  by  suspending  the 


application  of  the  increased  duty  on 
imports  of  certain  tomato  sauces. 

Partial  Suspension  of  Increased  Duties 

Pursuant  to  the  authority  granted  to 
me  in  Proclamation  No,  5759. 1  am 
hereby  suspending  the  increased  duty 
imposed  by  that  Proclamation  imder 
subheading  9903.23.15  of  the 
Harmonized  Tariff  Schedule  of  the 
United  Slates  (HTS)  on  tomato  sauces 
provided  for  in  HTS  subheading 
2103.20.40. 1  have  determined  that  it  is  in 
the  interest  of  the  United  States  to 
suspend  the  increased  duty  on  such 
tomato  sauces  in  response  to  the 
permitted  shipments  of  U.S.  meat  to  the 
EC. 

Modifications 

Pursuant  to  the  authority  delegated  by 
the  President  to  the  USTR  in 
Proclamation  5759,  the  increased  duty 
imposed  under  subheading  9903.23.15  on 
tomato  sauces  provided  for  in  HTS 
subheading  2103.20.40,  as  set  forth  in 
Annex  B  to  Proclamation  5759.  is 
suspended. 

Accordingly,  the  Harmonized  Tariff 
Schedule  of  the  United  States  is  hereby 
modified  by  striking  out  subheading 
9903.23.15  and  by  int>erting  in  lieu 
thereof  the  following  new  subheadings, 
with  article  descriptions  at  the  same 
level  of  indentation  as  that  of 
subheading  9003.23.20: 


Rates 

Heading/ 

Article 

of  duty 
l-gen. 
(per- 

Rates of 

sutjheading 

description 

duty2 

cent) 

"9903.23.14... 

Ottwr  tomato 

100 

No 

sauces 

cttange. 

(provided 

tor  in 

sut)tieading 

2103.20.40. 

9903.23.16 

TomatoM. 

100 

No 

prepared 

ctiange." 

or 

preserved 

(except 

paste) 

lllj-l  111!      ■•■!    ■ 

Vwnbyttw 

proonset 

specified  in 

ct«apter7 

orllorin 

headkig 

2001 

(provided 

tor  in 

sul>twading 

2002.10  or 

2002.90). 

notice  are  effective  with  respect  to 

articles  entered,  or  withdrawn  from 

warehouse  for  consumption,  on  or  after 

12:01  a.m.  on  December  8, 1989. 

CarUA.Hills, 

United  States  Trade  Representative. 

(FR  Doc.  8&-28657  Filed  12-7-89;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  34-27&09;  FH«  Na  SR-NASD-89- 
36,  Amendment  No.  1 1 

Self-Regulatory  Organizations;  Notic* 
of  Filing  of  Amendment  To  Proposed 
Rule  Change  by  National  Association 
of  Securities  Dealers,  Inc.  Relatir>g  to 
Registration  Category,  Study  Outline 
and  Specifications  for  Series  28 
Examination,  Introducing  Broker/ 
Dealer  Financial  and  Operations 
Principal 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  November  7. 1989  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  )  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  Amendment  No.  1  to 
the  above  numbered  proposed  rule 
change,*  as  described  in  Items  I,  II.  and 
in  below.  Notice  of  the  original 
proposed  rule  change  was  given  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
27144,  August  15, 1989)  and  by 
publication  in  tlie  Federal  Register  (54 
FR  34843,  August  22. 1989).  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from.interested  persons, 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendment  changes 
Schedule  C  of  the  NASD  By-Laws  to  add 
an  additional  category  of  registration. 
Introducing  Broker/Dealer  Financial  and 
Operations  Principal.  Upon 
effectiveness  of  the  proposed 
amendment,  the  new  text  would  be 
designated  as  part  II,  section  (2)(c)  of 
Schedule  C 

The  NASD  is  also  submitting  the 
examination  specifications  and  study    , 
outline  for  this  registration  category. 


The  increased  rate  of  duty  provided 
for  in  HTS  subheading  9903.23.14  is 
hereby  suspended,  and  that  subheading 
shall  be  shaded  in  the  HTS.  The 
modifications  to  the  HTS  made  by  this 


'  The  NASD  submitted  Amendment  No.  2  to  the 
proposed  rule  change,  h  i*  available  for  inspection 
In  the  Public  Reference  Room.  The  Amendment, 
dated  November  za  1988.  requef  t«  accelerated 
approval  for  the  pivpoaed  rule  change,  which  the 
(Dommisaion  haa  denied. 
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The  examination  will  be  designated 
Series  28.  These  items  do  not  involve 
any  textual  changes  to  the  NASO's  By- 
Laws,  Schedules  to  the  By-Laws,  rules, 
practices  or  procedures. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B),  and  (C)  below, 
of  the  most  signiOcant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  implementing  the  recommendations 
of  the  Regulatory  Review  Task  Force, 
the  NASD  Board  of  Governors 
determined  that  it  was  appropriate  to 
approve  a  new  registration  category, 
introducing  Broker/Dealer  Financial  and 
Operations  Principle,  for  principles  of 
introducing  general  securities  firms.  All 
introducing  and  clearing  firms  are 
required  to  qualify  financial  and 
operations  principles  on  the  Series  27 
examination.  It  was  recognized, 
however,  that  the  Series  27  examination 
tested  knowledge  of  subject  areas  such 
as  margin  accounts,  the  Uniform 
Practice  Code  and  the  Customer 
Protection  Rule  (Rule  15c3-3  under  the 
Act),  which  would  not  be  relevant  to  the 
financial  and  operations  principle  at  an 
introducing  firm.  The  Board  determined 
that  the  proposed  registration  category 
would  address  this  situation,  while  still 
assuring  an  appropriate  level  of 
qualification  in  introducing  firms  in  the 
financial  and  operations  area.  The 
proposed  registration  category  is  also 
intended  to  provide  greater  flexibility  to 
members  in  qualifying  their  personnel. 

With  respect  to  the  Series  28 
examination,  specifications,  and  study 
outline,  it  is  the  NASD's  responsibility 
under  section  15A(g)(3)  of  the  Act  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members. 
Pursuant  to  this  statutory  obligation,  the 
NASD  has  developed  examinations  that 
are  administered  to  establish  that 
persons  associated  with  NASD  members 
have  attained  specified  levels  of 
competence  and  knowledge. 


The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(g](3)  of  the  Act  pursuant  to  which 
the  NASD  prescribes  standards  of 
training,  experience,  and  competence  for 
persons  associated  with  NASD 
members. 

Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
new  registration  category  or  the  study 
outline  and  specifications  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  regarding  the  new 
registration  category,  study  outline  and 
specifications  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Ride  Change  and  liming  for 
Commission  Action 

Within  30  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Streets  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  %vritten  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  efSce  of  the  NASD.  All 
submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  December  26, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3(>-3la)(12). 

Dated:  December  6. 1989. 
Jonathan  G.  Kati, 
Secretary. 

[FR  Doc.  89-28918  Filed  12-7-89:  8:45  am) 
MLUNO  cooe  Mio-ei-n 


IRei.  No.  34-27494;  FHe  Na  SR-NASO-89- 
44] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Quotation  Linkage  Between  the  NASD 
and  the  International  Stock  Exchange 
of  the  United  Kingdom  and  the 
Republic  of  Ireland,  Ltd. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
September  29. 1989,  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  •  thereunder  to 
extend  for  one  year  the  informational 
linkage  between  the  NASD  and  the 
International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of 
Ireland,  Ltd.  ( "ISE"). 

Notice  of  the  proposed  rule  change 
together  with  its  terms  of  substance  was 
given  by  the  issuance  of  a  Commission 
release  (Securities  Exchange  Act 
Release  No.  27335.  October  3, 1989)  and 
by  publication  in  the  Federal  Register 
(54  FR  41890,  October  12, 1989).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

On  October  2. 1987,  the  Commission 
issued  an  order  approving  operation  of 
the  NASD-ISE  linkage  for  a  pilot  term  of 
two  years,  through  October  2. 1989.*  In 
its  original  order  granting  interim 
approval  of  the  pilot,  the  Commission 
noted  certain  competitive  concerns 
raised  by  Instinct  Corporation.*  In 
response  to  those  concerns,  the  NASD 
and  ISE  agreed  to  narrow  the  universe 
of  firms  and  terminals  permitted  access 
to  linkage  information  at  no  cost  These 
changes  were  reflected  in  the  October  2. 
1987.  order,  in  which,  however,  the 
Commission  stated  that  it  was  not 
reaching  a  final  determination  of  the 


■  IS  u.s.a  Ts^Hi)  (issz). 

■  17  CFR  24ai9b-4  (1S«^. 

■  Securitiet  Exdunge  Act  Release  No.  Z4S?t  (Oct. 
2, 1987),  S2  FR  S78S4  (Od  fc  1087). 

*  Sm  Securitiai  ExctiMic*  Act  RelMM  Na  ZSISS 
(April  21. 1986).  51  FR  15988  (Apr.  29, 1986).  uid 
letter  from  Daniel  T.  Brooks.  Counael  for  ln«tinet.  to 
lohn  Wheeler.  Seamtaty.  SEC.  dated  AftH  IS,  UMB. 
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issues  raised  by  Instinet.*  The  order 
requested  that  the  NASD  compile 
certain  information  relative  to  the 
linkage's  operation  and  examine  the 
feasibility  of  separately  allocating  costs 
associated  with  the  linkage.  On  May  31. 
1989,  the  NASD  submitted  to  the 
Commission  linkage  data  on  the  number 
of  common  issues,  the  levels  of  market 
maker  participation,  aggregate  monthly 
trading  volumes  in  common  issues,  and 
query  traffic  emanating  from 
participating  NASDAQ  market  makers. 
On  September  11, 1989,  the  NASD 
submitted  information  on  its  costs 
respecting  operation  of  the  linkage.  The 
ISE  has  declined  to  submit  cost 
allocation  information.* 

On  September  29, 1989,  the 
Commission  granted  accelerated 
approval  to  a  two-month  extension  of 
the  pilot,  through  December  2. 1989,  in 
order  to  allow  the  NASD  to  formulate 
and  submit  a  more  comprehensive 
proposed  rule  change,  which  is  the 
subject  of  this  order.' 

The  present  proposed  rule  change 
requests  a  one-year  extension  of  the 
pilot  to  allow  additional  time  to  assess 
the  results  of  the  linkage  relative  to  the 
business  objectives  of  the  two  markets 
and  to  allow  the  NASD  and  ISE  to 
evaluate  the  feasibility  of  enhancing  the 
linkage  to  include  automated  order 
routing  and  execution  capabilities  and 
more  efficient  automated  procedures  for 
clearance  and  settlement  of 
international  securities  transactions. 
The  NASD  has  indicated  in  its  proposed 
rule  change  that  the  October  1987 
market  break  and  the  subsequent 
dedication  of  substantial  resources  by 
the  NASD  and  ISE  to  addressing  the 
regulatory  and  operational  concerns  that 
were  raised  has  meant  that  neither 
market  has  had  sufficient  opporttmity  to 
operate  or  consider  enhancements  to  the 
pilot  under  more  normal  market 
conditions. 

The  Commission  believes  that  the 
NASD  and  ISE  should  be  provided  the 
additional  year  requested  in  order  to 
develop  the  operational  and  cost 
information  sought  by  the  Commission 
in  its  October  1987  order,  especially  in 
light  of  the  extraordinary  events  of  the 
market  break.  We  do  not  anticipate  that 


*  IntUoet  appealed  to  the  full  Commission  the 
approval  of  the  two-year  pilot  which  had  been 
granted  for  the  Commission  by  the  Division  of 
Marke!  R)!gulation  pursuant  to  delegated  authority. 
The  Commission  affirmed  the  Division's  delegated 
determination  (Securities  Exchange  Act  Release  No. 
267ia  Apr.  11, 1989:  54  FR  15293,  Apr.  17. 1989). 

*  See  letter  from  Peter  Cox.  Director-International 
Kquity  Market.  ISE.  to  Robert  E  Ab«r,  Vice 
President  and  Deputy  General  Counsel,  NASD, 
dated  |une  1. 1989. 

*  Securities  Exchange  Act  Release  No.  27320 
(September  2a  1989).  54  FR  41S4A  (October  la  1989). 


continuation  of  the  pilot  under  the  same 
circumstances  provided  for  in  otir  two- 
year  approval  order  will  raise  any 
additional  concerns.  The  Commission, 
however,  expects  that  during  the 
additional  year  extension  both  parties  to 
the  linkage  will  make  a  good  faith  effort 
to  address  those  concerns  that  have 
been  raised  throughout  this  process. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder." 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  That  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved  for  a  period 
of  one  year  from  the  date  of  this  order. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 

Dated:  December  1. 1989, 
Shirley  E.  Hollis. 

Assistant  Secretary. 

(FR  Doc.  89-28036  Filed  12-7-89:  8:45  am) 

MLLINO  CODE  M10-01-M 


[Rel.  No.  34-27486;  FHe  No.  SR-PHLX-89- 
27] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Changes  Relating  to  Index  Hedge 
Exemption  One-Year  Pilot 

On  August  10, 1989.  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Sectirities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change 
that  establishes  a  one-year  pilot 
program  during  which  public  customers 
may  apply  for  a  hedge  exemption  from 
Utility  Index  Option  ("UTY")  position 
limits. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  27280 
(September  20, 1989),  54  FR  39605 
(September  27. 1989).  No  comments 
were  received  on  the  proposed  rule 
change. 


The  Exchange's  proposed  rule  change 
provides  for  a  one-year  pilot  program 
during  which  public  customers  may 
request  Exchange  approval  for  a  "hedge 
exemption"  from  positidt*  limits  on  the 
UTY.s  Specifically,  the  Exchange 
proposes  to  exempt  from  its  position 
limits  any  position  taken  by  a  public 
customer  in  UTY  options  that  is  hedged 
by  at  least  ten  UTY -component  stocks. 
of  which  no  one  component  stock  may 
account  for  more  than  15  percent  of  the 
stock  portfolio  hedging  the  UTY 
position.  *  The  proposed  exemption 
applies  to  positions  in  UTY  options  that 
are  hedged  against  either  long  or  short 
stock  portfolios.  The  PHLX  believes  that 
the  increased  position  limits  are 
necessary  to  assist  in  the  development 
of  a  more  active  and  liquid  UTY  options 
market.  Specifically,  the  Exchange 
believe»4hat  increased  position  limits 
are  needed  to  better  meet  the  needs  of 
investors  who  would  use  the  UTY  for 
investment  and  hedging  purposes. 
The  Exchange  beUeves  that  the 
proposed  rule  provides  several 
safeguards  against  manipulation.  In 
particvilar,  no  one  UTY-component  stock 
can  account  for  more  than  15  percent  uf 
the  hedged  stock  portfolio  and  a 
minimum  of  ten  stocks  must  be  included 
in  the  hedging  portfolio.  In  addition,  no 
UTY  position,  inclusive  of  a  hedged 
position  permissible  tmder  the  proposaL 
can  exceed  twice  the  specified  UTY 
position  limit  [i.e.,  16,000  contracts)  • 
and  the  maximum  size  of  any  UTY 
position  above  8,000  contracts  cannot 
exceed  the  unhedged  value  of  the 
tmderlying  hedging  stock  portfolio.  The 
proposal  also  requires  that  both  the 
option  and  stock  positions  be  initiated 
and  liquidated  in  an  orderly  maimer. 
This  requires  that  a  reduction  in  the 
options  position  must  occur  at  or  before 
a  corresponding  reduction  in  the  stock 
portfolio  position.  In  addition,  to  further 
ameliorate  the  potential  for  adverse 
impacts  on  the  market  the  Exchange 
proposes  to  leave  UTY  exercise  limits 
unchanged,  except  that  no  exercise 


•  The  Commission  hereby  incorporates  by 
reference  the  findings  and  conclusions  contained  in 
its  order  affirming  the  delegated  detemiination  of 
the  Division  of  Market  Regulation.  See  fn.  S.  supra. 

'  15  U.S.C  7688(b)(1)  (1962). 

•  17  CFR  240.19b-«  (1969). 


•  Currently,  the  customer  position  limits  for  UTY 
options  is  8.000  contracts  and  the  rule  does  not 
exempt  positions  hedged  with  stock  portfolios. 

•  The  UTY  was  approved  by  the  Commission  on 
September  9, 1987.  llie  UTY  index  is  a 
capitalization-weighted  index  consisting  of  twenty 
geogMphicatly  diverse,  highly  capitalized  New  York 
Stock  Exchange  ('NYSE')— listed  electric  utility 
common  stocks.  The  UTY  option  is  a  cash-setlled, 
European  style  contract.  See  Securities  Exchange 
Act  Release  No.  24889  (September  9. 1987).  52  FR 
35021. 

•  See  letter  from  William  W.  Uchimoto.  General 
Counsel  PHLX  to  Thomas  Gira,  Branch  Chief. 
Division  of  Market  Regulation,  SEC.  dated 
November  2, 1989,  amending  the  maximum  he<lged 
position  limit  to  twice  that  of  the  specified  UTY 
position  limit 
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restrictions  wtM  apply  in  expiring  series 
from  the  last  business  day  prior  to 
expiration  until  expiration.* 

The  Exchange's  Surveillance  staff  has 
designed  sxirveillance  procedures  to 
monitor  use  of  the  hedge  exemption.  If 
an  entity  is  identified  as  exceeding  the 
existing  UTY  position  limit,  and  an 
offsetting  stock  position  does  not  exist, 
the  entity  will  lose  its  exemption,  be 
precluded  from  affecting  additional 
opening  transactions,  and  be  required  to 
close  out  those  positions  in  excess  of  the 
current  position  limit.  As  a  more  routine 
compliance  monitoring  procedure,  the 
PHLX  will  require  membar  firms 
representing  customers  who  seek  the 
exemption  to  apply  for  the  exemption  on 
a  form  prescribed  by  the  Exchange.  The 
application  form  will  require  the  firm 
carrying  the  customer's  position  to 
telefax,  on  the  Wednesday  prior  to 
expiration,  data  to  the  PHLX 
surveillance  department  regarding  the 
status  of  the  account's  portfolio  [i.e.,  the 
current  UTY  position  and  any  changes 
made  to  the  stock  portfolio  since  the 
filing  of  the  application  for  examption). 
Additionally,  the  PHLX  surveillance 
department  will  closely  monitor  UTY 
trading  activity  in  connection  with 
contemporaneous  trading  in  the 
securities  underlying  the  UTY  to  detect 
and  deter  potential  frontrunning  and 
mini-manipulation  abuses. 

The  Commission  concludes,  as  it  has 
with  other  hedged  position  limit 
exemption  programs  in  place  on  other 
options  exchanges,^  diat  the  proposal 
will  allow  more  effective  hedging  of 
underlying  stock  portfolios  and  may 
increase  the  depth  and  liquidity  of  the 
UTY  options  markets.  At  the  same  time, 
for  several  reasons  the  Commission 
does  not"believe  that  allowing  public 
customer's  a  hedge  exemption  from  UTY 
option  position  limits  to  the  level 


*  By  eliminating  exerciie  rettrictioiu  on 
expiration.  UTY  hedge  exemption  customer*  who 
hold  expiring  potitioni  will  be  able  to  roll  their 
hedge  positioa*  into  forward  month*  without 
arfecling  th«ir  clock  poaitions. 

'  The  Commission  ha*  approved  pilot  program* 
proposed  by  the  American  S'ock  Exchange  and  the 
Chicago  Board  Options  Exchange  to  permit  the 
exchanges  to  grant  position  limit  exemption*  for 
positions  in  t>road-based  index  option  hedged  with 
a  qualified  stock  portfolio.  These  programs  require 
that  the  hedging  slock  portfolio  include  twenty 
stock*  and  that  no  lingie  *tock  may  represent  more 
than  15%  of  the  value  of  the  hedged  stock  position. 
See  Securities  Exchange  Act  Release  No.  25739 
(May  24.  ISSS).  53  FR  20204  (order  approving  File 
No.  SR-CBOB-S7-251  and  Secunties  Fjichange  Act 
Release  No.  2SS3S  (July  22.  1988).  53  FR  28730  (order 
approving  File  No.  SR-AMEX-18).  These  proposals 
were  recently  extended  and  modified.  See 
Secuntia*  Exchange  Act  ReleaM  No.  27322  (Sept. 
29.  1989).  54  FR  41889  (order  approving  File  No.  SR- 
CBOE-ae-S)  and  Secuhtie*  Exchange  Act  Relea*e 
No.  27328.  (Oct  2. 19W).  S4  FR  42121  (order 
approving  File  No.  SR-AMEX-89-20). 


proposed  by  the  PHLX  will  increase  the 
potential  for  disruption  or  manipulation 
in  the  markets  for  the  stocks  underlying 
the  UTY. 

First,  the  PHLX  proposal  has 
incorporated  safeguards  from  the 
exi  siting  index  hedge  programs  that  will 
make  it  difficult  to  use  the  exempted 
positions  to  disrupt  or  manipulate  the 
market.  In  this  regard,  the  PHLX 
proposal  provides  that:  (1)  UTY  position 
limits  must  be  hedged  by  at  least  ten 
UTY -component  stocks,  of  which  no  one 
component  stock  position  may  account 
for  more  than  15  percent  of  the  stock 
portforlio  being  hedged  by  the  UTY 
position;  (2)  the  maximum  size  of  the 
exempt  position  cannot  exceed  the 
unhedged  value  of  the  underlying 
hedging  stock  portfolio:  (3)  the  maximum 
UTY  hedged  position  cannot  exceed  two 
times  the  established  UTY  hedged 
position  cannot  exceed  two  times  the 
established  UTY  position  limit:  and  (4) 
reductions  in  options  positions  must 
occur  at  or  before  corresponding 
reductions  in  the  stock  portfolio 
position. 

Second,  because  the  UTY  is  a  narrow- 
based  index,  the  PHLX  has  proposed  to 
exempt  hedged  UTY  positions  for  an 
additional  8,(K)0  contracts.  In  other 
words,  the  maximum  overall  position 
permitted  can  only  be  double  the 
maximum  unhedged  limit  This  is  the 
exact  hedge  exemption  limit  for 
individual  equity  options,  and  is  less 
than  the  hedge  exemption  limit  for 
broad  based  index  options.* 

Third,  to  the  extent  any  potential  for 
manipulation  or  disruption  might 
increase  because  of  larger  UTY 
positions,  the  Commission  believes  the 
PHUCs  surveillance  procedures,  as 
described  above,  will  be  adequate  to 
detect  and  deter  such  activity.  The 
Commission  also  notes  that  the 
Exchange  has  proposed  a  one-year  pilot 
program  for  the  hedge  exemption  to  the 
UTY  position  limit  Therefore,  over  the 
course  of  the  pilot  the  Exchange  and  the 
Commission  will  be  able  to  monitor  the 
effects  of  the  hedge  exemption  on  the 
market  to  ensure  that  problems  have  not 
arisen  due  to  the  increased  position  and 
exercise  limits.* 


*  See  SecBritie*  Exchange  Act  Release  No.  25736 
(May  24. 1988).  53  FR  20201  (June  2. 1968).  order 
approving  PHLX  rule  change  to  permit  hedged 
poaition  limit*  for  equity  option*. 

*  The  Commissioa  expects  the  PfiLX  to  determina 
from  the  monitoring  program  information  including, 
but  not  limited  to,  the  following:  (1)  The  persons 
who  use  the  exemption:  (2)  how  often  the  exemption 
is  used  (3)  the  size  (dollar  vahie)  of  any  portfolio 
hedged  (4)  the  number  of  stocks  represented  in 
these  portfolio*  and  the  quantity  of  each  stock 
hedged:  and  (5)  the  sise  (number  of  contracts]  of 
UTY  option*  positions  held  pursuant  ta  the 
exemption.  The  PHLX  alio  should  infom  tfaa 


Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
the  requirements  of  Section  6. 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  the  Act  because  it 
will  allow  public  customers  to  utilize 
more  effectively  the  UTY  options  market 
for  investment  and  hedging  purposes 
and  may  increase  the  depth  and 
hquidity  of  the  UTY  market  thereby 
removing  inpediments  to  and  perfecting 
the  mechanism  of  a  free  and  open 
market  and  protecting  investors  and  the 
public  interest 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act*"  that  the 
proposed  rule  change  (SR-PHLX-89-2r) 
is  approved  for  a  one  year  period  ending 
November  30, 1990. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Dated:  November  3a  1989. 
Shiriey  E.  HolUs. 
Assistant  Secretary. 

(FR  Doc.  89-28637  Filed  12-7-B9;  a-45  am) 
MLUNQ  CODE  SOIO-OI-M 

1 

(R«l.  No.  34-2749S:  Rl«  No.  SR-NYSE-89- 
40] 

Self-Regulatory  Organizations;  FHing 
and  Ofxier  Granting  Accelerated 
Approval  to  Proposed  Rule  Ctumge  by 
New  York  Stock  Exchange.  Inc^ 
Relating  to  Pricing  Procedures  for 
Standard  Odd-Lot  Market  Orders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  November  28, 1969  the 
New  York  Stock  Exchange.  Ina  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  end  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


Commission  of  the  results  of  any  surveillance 
Investigation*  undertaken  for  apparent  violaUon*  of 

any  of  the  provisions  of  the  UTT  hedge  exemption  ^ 

nile.  '. 

>•  U  U.S.C  7a*(bM2)  (19S8).  { 

"  17  CFR  20a30-3(aH12)  (1960).  | 
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L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Subetance  of 
the  Proposed  Sole  Change 

The  Exchange  is  proposing  to  extend 
for  one  year  its  pilot  program  regarding 
pricing  procedures  used  for  standard 
odd-lot  market  orders  contained  in 
Exchange  Rule  124.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  end 
Statutory  Basis  for,  tlw  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  A,  B.  and  C  below, 
of  the  most  significant  aspect  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose.  In  December  1987,  the 
Commission  approved  proposed 
amendments  to  the  Exchange's  pricing 
procedures  for  standard  odd-lot  market 
orders  as  a  two  year  pilot  program.* 
These  pricing  procedures  provide  that 
standard  odd-lot  market  orders  are  to  be 
executed  at  a  price  based  on  the 
prevailing  NYSE  quotation  in  the  stock 
at  the  time  the  order  reaches  the  system. 
i.e.,  buy  orders  will  be  executed  on  the 
NYSE  bid,  and  sell  orders  at  the  NYSE 
offer.  No  odd-lot  differential  will  be 
charged  on  these  orders. 

In  the  Approval  Order,  the 
Commission  requested  that  the 
Exchange  continue  to  study  odd-lot 
pricing.  In  particular,  the  Commission 
requested  the  Exchange  to  analyze  the 
difference  between  using  the  best  bid  or 
offer  disseminated  by  markets 
participating  in  the  Intermarket  Trading 
System  ("ITS")  and  the  NYSE  bid  and 
offer  (without  an  odd-lot  differential)  to 
price  off-lot  orders. 

Pursuant  to  the  Commission's  request 
the  Exchange  staff  began  a  review  of  the 
pricing  of  standard  odd-lot  market 
orders  following  the  Commission's 
approval  of  the  two-year  pilot  That 
review  is  continuing.  In  the  coming 
months,  the  Exchange  staff  commits  to 


'  The  Exchange  seeks  accelerated  approval  of  the 
proposed  rule  change  in  order  to  allow  the  pilot 
program,  which  w9\  expire  on  December  7, 1988,  to 
continae  without  interruption. 

•  See  Securitiea  Exchange  Act  Release  No.  ZS177 
(December  7, 1987%  52  FK  47472  (approving  File  No. 
SR-NYSE-87-20)  ("Approval  Order^. 


work  to  develop  an  amended  pricing 
procedure  for  oidd-Iot  market  orders  that 
takes  into  consideration  the  bids  and 
offers  disseminated  by  other  ITS  marlcet 
participants  and  to  file  the  proposed 
pricing  procedures  with  the  Commission 
for  approval.  The  Exchange  further 
commits  to  implement  the  new  pricing 
procedure  as  soon  as  possible  after 
receiving  Commission  approval.  The 
Exchange  is  proposing  a  one  year 
extension  of  the  pilot  program  to  allow 
sufficient  time  to  complete  its  review 
and  to  implement  the  new  odd-lot 
pricing  procedure. 

Basis.  The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest 

B.  Self-Regulatory  Organization 's 
Statement  on  Buiden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited  or 

received  written  comments  on  this  rule 
change. 

III.  Date  of  fflectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  section  8  '  and  the  rules 
and  regulations  thereunder.  In 
particular,  the  Exchange's  existing 
pricing  procedures  for  standard  odd-lot 
market  orders  are  consistent  with 
section  6(b)(5)  of  the  Act*  in  that  they 


should  facilitate  the  execution  and 
accurate  reporting  of  odd-lot 
transactions,  and  also  should  assist  in 
the  prompt  and  accurate  clearance  and 
settlement  of  such  transactions.  In 
addition,  the  current  pricing  procedures 
have  been  in  place  for  two  years  and  the 
Exchange  states  that  they  have  operated 
well  during  this  time.*  The  Commission 
believes  it  is  reasonable  to  extend  the 
pilot  program  for  one  more  year  to 
enable  the  Exchange  to  complete  its 
review  of  the  pricing  of  standard  odd-lot 
market  orders. 

The  Commission  reiterates  the  request 
stated  in  its  1987  Approval  Order, 
however,  that  the  NYSE  analyze  the 
difference  in  executions  between  using 
the  ITS  best  bid  or  offer  and  the  NYSE 
quote  without  the  odd-lot  differential 
Specifically,  the  Commission  is 
interested  in  whether  customers 
generally  are  receiving  a  better 
execution,  both  in  terms  of  price  and 
time,  using  the  NYSE  system.  The 
Commission  also  is  interested  in  the 
feasibility  of  implementing  an  odd-lot 
pricing  system  using  the  ITS  best  bid  or 
offer  and  no  differential  The 
Commission  requests  that  the  NYSE 
provide  a  report  on  these  questions  by 
April  1. 1990.  Further,  absent  compelling 
reasons,  if  SuperDot  becomes  fully 
effective  during  the  one-year  extension 
ef  the  pilot  period  with  the  ITS  best  bid 
or  offer  as  its  reference  point  the  NYSE 
will  be  required  to  conform  its  odd-lot 
system  to  the  SuperDot  pricing  system 
within  a  reasonable  period  of  time. 

The  Commission  fmds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
This  will  permit  the  pilot  program  to 
continue  on  an  uninterrupted  basis.  In 
addition,  the  procedures  the  Exchange 
proposes  to  continue  using  are  the 
identical  procedures  that  were 
published  in  the  Federal  Register  for  the 
full  comment  period  and  were  approved 
by  the  Commission  and  utilized  by  the 
NYSE  for  the  past  two  years." 

IV.  SolkitstioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


■  IS  U.S.a  TSf  (1062). 

«  15  U.S.C  7Sf(b)(5)  (1982). 


•  See  Securitiea  Exchange  Act  Release  Na  2S177 
(December  7. 1867),  S2  FR  47472  (approving  File  Na 
SR-NYSE-87-20)  for  a  complete  description  of  the 
Exchange's  odd-lot  pricing  procednres  and  the 
Commission's  rationale  for  approving  llKiae 
procedures  on  a  two-year  pbol  basis.  Tbe 
discussion  in  that  order  is  incorporated  by  referaaoa 
into  this  order. 

•  No  comment*  were  recced  on  the  propoaed 
rule  change  which  implemented  theaa  psooedurea. 
See  Securities  Exchange  Act  Release  No.  25177 
(December  7, 1987),  52  FR  47472. 


BEST  COPY  AVAILABLE 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-«9-40  and  should  be  submitted  by 
December  29, 1989. 

//  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  be.  and  hereby  is. 
approved  for  a  one-year  period  ending 
on  December  1, 1990. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  December  1. 1989. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  89-28685  Filed  12-7-69:  8:45  am) 

MUJNQ  COOC  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Dteaster  Loan  Am  #2391] 

Alabama;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  17, 

1989.  and  the  Notice  of  Amendment 
dated  November  21. 1989. 1  fmd  that  the 
counties  of  Madison  and  Jackson  in  the 
State  of  Alabama  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
tornadoes  and  severe  storms  on 
November  15, 1989.  AppHcations  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  January  16, 

1990,  and  for  economic  injury  until  the 
close  of  business  on  August  17, 1990.  at 
the  address  listed  below.  Disaster  Area 
2  O^ice,  Small  Business  Administration. 
120  Ralph  McGill  Blvd.,  14th  Floor. 
Atlanta.  CA  30306.  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  from 
small  businesses  located  in  ^e 
contiguous  counties  of  De  Kalb, 


'  15  U.S.C  78s(b)(2)  (1962). 
*  17  CFR  30a30-3(aHl2)  (1969). 


Limestone.  Marshall,  and  Morgan  in  the 
State  of  Alabama;  Franklin,  Lincoln  and 
Marion  in  the  State  of  Tennessee,  and 
Dade  County  in  the  State  of  Georgia 
may  be  filed  until  the  speciHed  date  at 
the  above  location. 
The  interest  rates  are: 

Percent 

For  PtiysJcal  Damage: 

Homeowners  Witt)  Cre<fit  Available 
Elamvriere .._ _ 8.000 

Homeoimera  Wittxxit  Credit  Avait- 
■bta  Dimitwro 4.000 

BusinaMW  With  CredH  Avateble 
Elsewtiere 8.000 

Businesses  and  NorvProfit  Orgarvza- 
tions  Without  Credit  Available  Else- 
where        4.000 

Others  (Including  h4on4>rofit  Organi- 
zations) With  Credrt  Available  Else- 
where  9.250 

For  Economic  Injury: 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit  Avail- 
able Elsewhere „ 4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  for  the  State  of 
Alabama  is  239112,  and  for  economic 
injury  the  number  is  688500.  In 
Tennessee,  the  economic  injury  number 
is  688600  and  in  Georgia  the  economic 
injury  number  is  689100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  27, 1989. 
Alfred  EJudd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc.  89-28698  Filed  12-7-89;  8:45  am] 
mujNQ  COOC  scas-oi-ai 


(Declaration  of  Disaster  Loan  ATM  #2393] 

Georgia;  Declaration  of  Disaster  Loan 
Area 

The  Coweta  County  and  the 
contiguous  counties  of  Carroll.  Fayette, 
Fulton.  Heard  Meriwether,  Spalding 
and  Troup,  in  the  State  of  Georgia, 
constitute  a  disaster  area  as  a  result  of 
damages  from  tornadoes,  high  winds 
and  heavy  rains  which  occurred  on 
November  15. 1989. 

Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
January  29. 1990  and  for  economic  injury 
until  the  close  of  business  on  August  29. 
1990  at  the  address  listed  below: 
Disaster  Area  2  Office,  Small  Business 
Administration  120  Ralph  McGill  Blvd., 
14th  Floor,  Atlanta,  GA  30308,  or  other 
locally  announced  locations. 

The  interest  rates  are: 


Percent 

For  Ptiysical  Damage: 

Homeowners  With  Credit  Available 
Elsewhere 8.000 

Homeowners  Without  CredH  Avail- 
able Elsewhere _ 4.000 

Businesses  With  Credit  Available 
Elsewhere 8.000 

Businesses  and  NorvProfit  Organiza- 
tions Without  Credtt  Available  Else- 
where        4.000 

Others  (Including  Non-Profrt  Organi- 
zations) With  CredH  Available  Else- 
where  9.250 

For  Ecorwmic  Injury 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit  Avail- 
able Elsewhere 4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  239312  and  for 
economic  injury  the  number  is  688800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  29, 1989. 
Susan  Engeleiter, 
Administrator. 
[FR  Doc.  89-28699  Filed  12-7-89:  8:45  am] 

BtUJNQ  COOe  SOZS-OI-H 


[Declaration  of  Disaster  Loan  Area 
#2394  and  2395] 

Illinois;  Declaration  of  Disaster  Loan 
Area 

The  St.  Clair  County  and  the 
contiguous  counties  of  Clinton,  Madison. 
Monroe,  Randolph,  and  Washington  in 
the  State  of  Illinois  and  St.  Louis  County 
in  the  State  of  Missouri  constitute  a 
disaster  area  as  a  result  of  damages 
from  severe  thunderstorms  containing 
extremely  strong  winds  which  occurred 
on  November  15, 1989. 

Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  tmtil  the  close  of  business  on 
January  29. 1990  and  for  economic  injury 
until  the  close  of  business  on  July  29, 
1990  at  the  address  Usted  below: 
Disaster  Area  2  Office,  Small  Business 
AdministraUon.  120  Ralph  McGill  Blvd., 
14th  Floor.  Atlanta,  GA  30308.  or  other 
locally  announced  locations. 

The  interest  rates  are: 


For  Ptiysical  Damage: 

Homeowners  With  CredH  Ava0at)(« 

Elaewttere 

Homeowners  Without  Credit  Avai- 

able  Elsewt>ere 

Businesses    With    CradM    AvaHabia 

Elsawt>ere — 

Businesses  and  NorvProfit  Organiza- 

lion*  Without  Credit  Avaiable  Else- 


8.000 
4.000 

6.000 

4.000 
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li 
Others  OndwSng  ^4ol>-Prolit  Organi- 
zations) With  Credit  Available  Else- 
where  _ 

ForEoonomic  InMr 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit  Avail- 
able Elsewhere 


9250 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  239411  and  for 
economic  injury  the  number  is  688900  in 
the  State  of  Illinois.  For  St.  Louis  County 
in  the  State  of  Missouri,  the  number 
assigned  for  physical  damage  is  239511 
and  for  economic  injury  the  number  is 
689000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008) 

Dated:  November  29, 1989. 
Susan  Engeleiter, 
Administrator. 
[FR  Doc.  89-28700  Filed  12-7-89;  8:45  am] 

BIIXHM  COOC  MttM)1-M 


[Declaration  of  Disaster  Loan  Area  #2392] 

Louisiana;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  22, 
1989, 1  find  that  the  Parishes  of  Jefferson, 
Orleans,  and  St.  Charles  in  the  State  of 
Louisiana  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  heavy  rains 
and  flooding  on  November  7-9, 1989. 

Application  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  January  22, 1990,  and  for 
economic  injury  imtil  the  close  of 
business  on  August  22, 1990,  at  the 
address  listed  below:  Disaster  Area  3 
Office,  Small  Business  Administration. 
4400  Amon  Carter  Blvd.,  Suite  102,  Ft. 
Worth,  TX  76155.  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  from 
small  businesses  located  in  the 
contiguous  Parishes  of  St.  John  the 
Baptist  LaFourche,  Plaquemines,  St. 
Bernard,  and  St.  Tammany  in  the  State 
of  Louisiana  may  be  filed  until  the 
specified  date  at  the  above  location. 

The  interest  rates  are: 

li 

Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Available 
Elsewhere _ „ 8.000 

Homeowners  Wittwul  Credit  Avail- 
able Elsewhere  _ _ __ 4.000 

Businesses  With  Credit  Available 
Elsewtiere 8.000 

Businesses  and  Non-Profit  Organiza- 
tions Without  Credit  Available  Else- 
where  4.000 


Others  (Including  NorvProfit  Organi- 
zations) With  Credit  Available  Else- 


For  Economic  tn^ury: 

Businesses  and  Srrtalt  Agricultural 
Cooperatives  Without  Cre<fit  Avail- 
at>le  Etsewfif 


9.250 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  for  the  State  of 
Louisiana  is  239206,  and  for  economic 
injury  the  number  is  688700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No*.  59002  and  59008). 

Dated:  November  27, 1989. 
Alfred  E.  Judd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

[FR  Doc.  89-28701  Filed  12-7-89;  8:45  am] 
■nxmo  COOC  wnv^-M      ,^ 

[Declaration  of  Disaster  Loan  Area  #2393; 
AmdtS] 

Puerto  Rico;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with  the 
notice  by  the  Federal  Emergency 
Management  Agency  dated  November 
22, 1989,  to  extend  the  termination  date 
for  filing  applications  for  physical 
damage  until  December  6, 1989. 

All  other  information  remains  the 
same:  i.e..  for  economic  injury  the  filing 
deadline  is  until  the  close  of  business  on 
June  21, 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  30, 1969. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  89-28702  Filed  12-7-89;  8:45  am] 
MLUNO  CODE  SOZS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Put>ric  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  ttte  Weei( 
Ended  December  1, 1989 

The  following  apphcations  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
[Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 


application  by  expedited  procedures. 

Such  procedures  may  consist  of  the 

adoption  of  a  show-cause  order,  a 

tentative  order,  or  in  appropriate  cases  a 

final  order  without  further  proceedings. 

Docket  Number  46289. 

Date  Filed:  November  29. 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  27, 1989. 

Description:  Application  of  Malev 
Hungarian  Airlines,  pursuant  to 
section  402  of  the  Act  and  subpart  Q 
of  the  Regulations,  for  an  amendment 
of  its  foreign  air  carrier  permit, 
authorizing  it  to  engage  in  schedided 
foreign  air  transportation  of  persons, 
property  and  mail,  and  charter  foreign 
air  transportation  of  persons  and 
property,  between  Budapest  and  the 
co-terminal  points  New  York.  Chicago 
and  Los  Angeles,  via  intermediate 
points  in  Europe  and  Canada. 

Docket  Number.  42217. 

Date  Filed:  December  1, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  29. 1989. 

Description:  Application  of  Trans  World 
Airlines.  Inc.  pursuant  to  section 
401(b)  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  468  (St.  Louis- 
London). 

Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Division. 

[FR  Doc.  89-28703  Filed  12-7-89;  8:45  am] 

BILUNG  COOE  49tO-«a-M 


Coast  Guard 
ICCD  89-093] 
Coast  Guard  Consumer  Program 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  Coast  Guard 
consumer  program  update. 

summary:  This  notice  contains  updated ' 
information  on  the  Coast  Guard 
Consumer  Program,  which  was  first 
published  in  the  Federal  Register  on 
December  1. 1980  (45  FR  79674)  in 
response  to  Executive  Order  12160. 
"Providing  for  Enhancement  and 
Coordination  of  Federal  Consumer 
I*rogram." 

EFFECTIVE  DATE:  December  8, 1989. 
ADDRESSES:  Interested  persons  may 
receive  a  copy  of  Consumer  Fact  Sheet 
#1  by  contacting:  Chief,  Consumer  and 
Regulatory  Affairs  Branch  (G-NAB-6). 
U.S.  Coast  Guard  Headquarters. 
Washington.  DC  20593-0001.  Telephone: 
Coast  Guard  Boating  Safety  Hotline  toll 
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free    800-36ft-5647  (in  Washington.  DC 

call  267-0780). 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Bergen.  (202)  267-0972. 

Supplementary  Information:  This 
Notice  is  intended  to  inform  the  public 
that  the  Coast  Guard  Consumer  Program 
has  been  updated  to  reflect  the  current 
Coast  Guard  organization  and  other 
changes  (i.e.  Rules  of  the  Road  Advisory 
Committee  (RORAC).  new  Hotlines). 
Coast  Guard  Consumer  Fact  Sheet  #1 
contains  the  updated  information.  The 
Fact  Sheet  identifies  persons  in  the 
Coast  Guard  that  are  responsible  for 
responding  to  consumer  complaints  and 
inquiries,  and  explains  what  consumer- 
oriented  services  are  provided  through 
Coast  Guard  programs. 

Dated:  November  14, 1989. 
R.T.  Nelson, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Senices. 
[FR  Doc.  89-28646  Filed  12-7-88;  8:45  am] 

BILUNO  COOC  4*10-14-11 


[CGD  89-103] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^63;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  the  twenty-second 
meeting  of  the  Houston/Galveston 
Navigation  Safety  Advisory  Committee. 
The  meeting  will  be  held  on  Thursday, 
January  25. 1990  in  the  conference  room 
of  the  Houston  Pilots  Office,  8150  South 
Loop  East.  Houston.  TX.  The  meeting  is 
scheduled  to  begin  at  approximately 
9:30  a.m.  and  end  at  approximately  1 
p.m.  The  agenda  for  the  meeting  consists 
of  the  following  items: 

1.  Call  to  Order. 

2.  Presentation  of  the  minutes  of  the 
Inshore  and  Offshore  Waterways 
Subcommittees  and  discussion  of 
recommendations. 

3.  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

4.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

5.  Adjournment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander.  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 

Attendance  is  open  to  the  public 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 


Additional  information  may  be 
obtained  from  Commander  C.T.  Bohner. 
USCG.  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan),  room  1209, 
Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orleans.  LA 
70130-3396.  telephone  number  (504)  589- 
4686. 

Dated:  November  30, 1989. 
W.F.  Merlin. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District 
[FR  Doc.  89-28644  Filed  12-7-89:  8:45  am] 

BILUNa  COOe  4910-14-« 


(CGD  89-101] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Inshore 
Waterway  Management  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday. 
January  4, 1990  at  the  West  Gulf 
Maritime  Association,  1717  East  Loop, 
Suite  200,  Houston.  TX.  The  meeting  is 
scheduled  to  begin  at  10:30  a.m.  and  end 
at  12  p.m.  The  agenda  for  the  meeting 
consists  of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Inshore 
Waterway  Management  Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  to  the 
Subcommittee. 

4.  Adjournment 
Attendance  is  open  to  the  public. 

Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  C.T.  Bohner. 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eight 
Coast  Guard  District  (oan),  room  1209. 
Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orleans,  LA 
70130-3396.  telephone  number  (504)  589- 
4686. 

Dated:  November  30. 1989. 
W.F.  Merlin, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
[FR  Doc.  80-28844  Filed  12-7-89;  8:45  am] 
aajjNO  COM  4tio-i«-« 


(CGD  89-102] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92.^63:  5  U.S.C.  App.  I]  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  will  be  held  on 
Thursday.  January  4, 1990  at  the  West 
Gulf  Maritime  Association,  1717£a8t 
Loop.  Suite  200,  Houston.  TX.  The 
meeting  is  scheduled  to  begin  at  9  a.m. 
and  end  at  10:30  a.m.  The  agenda  for  the 
meeting  consists  of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Offshore 
Waterway  Management  Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  by  the 
Subcommittee. 

4.  Adjournment. 
Attendance  is  open  to  the  public. 

Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  C.T.  Bohner, 
USCG.  Executive  Secretary.  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan).  room  1209. 
Hale  Boggs  Federal  Building,  501 
Magazine  Street.  New  Orieans,  LA 
70130-3396.  telephone  number  (504)  589- 
4686. 

Dated:  November  30. 1989. 
W.F.  Merlin, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
[FR  Doc.  89-28645  Filed  12-7-89:  8:45  am] 

BILUNO  COOe  4910-14-«l 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  DecemtMr  1. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
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information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue  NW..  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0923. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Tax-Exempt  Entity  Leasing. 

Description:  The  regulations  are 
necessary  to  implement  Congressionally 
enacted  elections  for  certain  previously 
tax-exempt  organizations  and  certain 
tax-exempt  controlled  entities. 

Respondents:  State  or  local 
governments,  Non-profit  institutions. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reportins  Burden: 
1,000  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 


OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  28635  Filed  12-7-89;  8:45  am] 

BIUJNO  CODE  4«10-2S-M 

Fiscal  Service 

[Dept  Circ.  S70, 1989  Rev.,  Supp.  No  5] 

Surety  Companies  Acceptable  of 
Federal  Bonds;  National  American 
Insurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308,  title  31,  of 
the  United  States  Code.  Federal  bond- 
apporving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570, 1989  Revision,  on  page 
27816  to  reflect  this  addition: 

National  American  Insurance  Company 

Business  Address:  P.O.  Drawer  9, 1008 
Manvel  Avenue,  Chandler,  OK  74834. 


Underwriting  Limitation  b/:  $1,435,000. 
Surety  License:  c/:  All  except  As,  CT, 

DE,  GU.  ME.  MA.  NH  NJ.  NC.  PR.  VT, 

andVL 
Incorporated  in:  Nebraska. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  Hst  of  quahfied  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  hcensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Finance  Division,  Financial 
Management  Service.  Department  of  the 
Treasury,  Washington.  DC  20227. 
telephone  (202)  287-3921. 

Dated:  December  4. 1989. 
Mitchell  A.  Levine. 

Assistant  Commissioner,  Comptroller, 

Financial  Management  Service. 

[FR  Doc.  89-28633  Filed  12-7-S3;  8:45  am] 

BILLINO  CODE  ai0-3»4t 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  54.  No.  235 

Friday.  December  8.  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjitshed 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.   L  94-409)  5  U.S.C.  552t><e)(3). 


COMMISSION  ON  CIVU.  RIOHTS 

December  5, 1989. 

DATE  AND  TIME:  Friday,  December  15, 
1989.  9:00  a.m.-12:00  Noon. 
PLACE:  1121  Vermont  Avenue  NW.. 
Room  512.  Washington,  DC  20425. 
STATUS:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  October  Meeting 
Approval  of  Minutes  of  November  Meeting 

III.  Announcements 

rv.  Draft  Chapter  for  and  Draft  Report  on 
Economic  Status  of  Black  Women:  An 
Exploratory  Investigation 
V.  SAC  Reports  and  Recharters 
Southeast  Asian  Refugees  and  Their 
Access  to  Health  and  Mental  Health 
Services 
Selected  Civil  Rights  Issues  in  Iowa 's 

Public  Education 
Civil  Rights  Implications  of  Minority 

Student  Dropouts 
Indiana,  Kansas,  and  Louisiana  SAC 
Recharters 
VL  Commission  Subcommittee  Reports 
Vn.  Staff  Director's  Report 

A.  FOIA  Regulations 

B.  FY  1990  Budget 
VIII.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 

information:  Barbara  Brooks,  Press 

and  Communications  Division.  (202) 

376-8312. 

Jeffrey  P.  O'Connell. 

Acting  Solicitor. 

[FR  Doc.  89-28769  Filed  12-5-89;  4:28  pm] 

■tUJNO  COOC  S33S-01-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

agency:  Farm  Crectif^dministration. 
summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Boai^  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  ofHces  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  December  12, 1989, 
from  lOKX)  a jn.  until  such  time  aa  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  A.  Hill  Secretary  to  the  Farm 


Credit  Administration  Board.  (703)  883- 

4003.  TDD  (703)  88^-4444. 

ADDRESS:  Farm  Credit  Administration. 

1501  Farm  Credit  Drive,  McLean. 

Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Board  will  be  open  to 

the  public  (limited  space  available),  and 

parts  of  this  meeting  will  be  closed  to 

the  public.  The  matters  to  be  considered 

at  the  meeting  are: 

OPEN  SESSION 

1.  Consent  Calendar 

—Request  from  the  St  Paul  BC  for  equity 

voting  in  the  election  of  one  director 
— Request  for  the  transfer  of  direct  lending 

authority  from  the  St  Paul  FCB  to  the 

Bismarck  FLBA: 
— Request  for  the  authority  to  make  rural 

housing  loans  from  the  Mountain  FLBA 

third  district 

2.  Rules  and  Regulations; 

— Advance  Notice  of  Proposed  Ruemaking 
for  the  termination  of  System  institution 
status; 

3.  California  Livestock  PCA,  eleventh  district 

request  to  terminate  System  institution 
status; 

4.  Proposed  1990  Budget  Farm  Credit  System 

Building  Association: 

'CLOSED  SESSION 

5.  Sections  7.10  and  7.11  of  the  Farm  Credit 

Act  of  1971,  as  amended: 

6.  Examination  and  enforcement  matters; 

7.  Agency  litigation  matters;  and 

8.  Jackson  FLB/FLBA  in  receivership. 
Dated:  December  6. 1989. 


'Session  closed  to  the  public — exempt 
pursuant  to  5  U.S.C.  552b(c)  (4).  (8)  and  (9). 
David  A  Hill. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  28834  Filed  12-6-89  2:12  pm) 
BiujNO  cooc  sros-oi-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:04  p.m.  on  Monday.  December  4. 
1989.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  certain 
administrative  enforcement  proceedings. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 


Chairman  L  William  Seidman  and  Mr. 
Darrell  W.  Dochow,  acting  in  the  place 
and  stead  of  Director  M.  Danny  Wall 
(Director  of  the  Office  of  Thrift 
Supervision),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6),  (c)(8), 
and  (c)(9)(A)(ii)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b  (c)(6). 
(c)(8).  and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street  NW..  Washington.  DC. 

Dated:  December  5. 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
[FR  Doc.  89-28771  Filed  12-5-fl9;  4:29  pm] 

BILUNO  cooc  S71441-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  December  12, 1989,  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  imless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  and  resolution  re:  Bylaws  of 
the  Corporation. 

Discussion  Agenda 

Memorandum  re:  Amendment  to  the 
Corporation's  Budget  for  1988  and  the 
Corporation's  Budget  for  1990. 

Memorandum  and  resolution  re:  Proposed 
interim  rule,  in  the  form  of  a  new  Part  312  of 
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the  Corporation's  rules  and  regulations,  to  be 
entitled  "Assessment  of  Fees  Upon  Entrance 
to  or  Exit  from  the  Bank  Insurance  Fund  or 
the  Savings  Association  Insurance  Fund." 
which  would  prescribe  entrance  and  exit  fees 
to  be  paid  by  insured  depository  institutions 
that  participate  in  certain  "conversion 
transactions"  suthorized  by  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications, 
Requests.  Submittals,  Delegations  of 
Authority,  and  Notices  of  Acquisition  of 
Control. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  338  of  the  Corporation's 
rules  and  regulations,  entitled  "Fair  Housing, 
which  amendments  incorporate  the  changes 
made  by  the  Fair  Mousing  Amendments  Act 
of  1988  to  the  Civil  Rights  Act  of  1968  which 
prohibit  discriminatory  housing  practices 
based  on  handicap  and  familial  status  and 
discrimination  in  "residential  real  estate- 
related  transactions"  as  defined  in  the  law. 

Memorandim)  regarding  disclosure  of  final 
orders  with  respect  to  administrative 
enforcement  actions. 

Memorandum  and  resolution  re:  Notice  of 
solicitation  of  comments,  suggestions  and  any 
relevant  data  or  statistics  from  interested 
parties  for  use  in  a  study  concerning 
directors;  and  officers'  liability  insurance  and 
depository  institution  bonds. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17lh  Street  NW., 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-38ia 

Dated:  December  5. 1989. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
(FR  Doc.  89-28772  Filed  12-5-89;  4:29  pm) 

BtUMQ  cooc  S714-01-M 

FEOCRAL  DEPOSIT  INSURANCE 
CORPORATKHI 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenraient  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  3:00  p.m.  on  December  12, 1989.  the 
Federal  Deposit  Insurance  Corporation's 
Board  of  Directors  will  meet  in  closed 
session,  by  vote  of  the  Board  of 
Directors,  pursuant  to  sections 
552b(c)(2).  (c)(6).  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  Title  5.  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 


Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
cease-and-desist  proceedings.  ^ 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  batiks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (C)(8),  and  (c)(9)f  A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6).  (c)(8).  and  (c](9)(A)(ii}). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Persormel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassigments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (C)(6)  of 
the  "Government  in  the  Sunshine  Act "  (5 
U.S.C.  552B(c)(2)  and  (c)(e)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8),  (c)(9)(A)(ii). 
and  (c)(9)(B)  of  the  ''Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street  NW.. 
Washington,  D.C. 

Requests  for  further  iiiformation 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
89ft-3813. 

Dated:  December  5, 1989. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  89-28773  Filed  12-5-89;  4:29  pm] 

'  WLUNO  COOC  S714-ei-« 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Govenmient  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 


notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Tuesday. 
December  5, 1989,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  C.C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency)  and  Director  M.  Danny 
Wall  (Director  of  the  Office  of  Thrift 
Supervision),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matters: 

Memorandum  re:  Amendment  to  the 
Corporation's  Budget  for  1989  and  the 
Corporation's  Budget  for  1990. 

Memorandum  and  resolution  re:  Notice  of 
withdrawal  of  proposed  amendments  to  the 
Corporation's  rules  and  regulations  which 
would  have  been  in  the  form  of  a  new  Part 
354,  entitled  "Deposit  Liabilities."  and  which 
would  have  proposed  that  certain  Habilitiet 
of  a  bank  are  deposit  liabilities. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  December  6, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  89-28904  Filed  12-6-89;  3:57  pm) 

■H.UNO  cooc  <71«-ei-M 

FEDERAL  DEPOSrr  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday. 
December  5. 1989.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  C.C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency)  and  Director  M.  Danny 
Wall  (Director  of  the  Office  of  Thrift 
Supervision),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
a  certain  delegation  of  authority  with 
respect  to  a  supervisory  matter. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
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meeting  by  authority  of  subsections 
{c)(2).  (c)(8).  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(8).  and 
(c)(9)(A)(ii)). 

Dated:  December  6. 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Foldnum. 
Deputy  Executive  Secretary. 
(FR  Doc.  89-28905  Filed  12-6-89;  3:57  pm) 
MUMO  CODE  •714-41-M 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10:00  a.m.— December 

13. 1989. 

PLACE:  Hearing  Room  One — 1100  L 

Street  N.W..  Washington.  D.C.  2057a- 

0001. 

STATUS:  Closed. 

MATTER  TO  BE  CONSIDERED: 

1.  Transpacific  Trades  Malpractices 

2.  Service  Commitments  and  Damage 
Provisions  in  Service  Contracts-Circular 
Letter  1-89. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  loseph  C  Polking. 

Secretary.  (202)  523-5725. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc  89-28828  Filed  12-8-89;  2:10  pm) 

mXlNO  COOC  STSO-OI-H 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
December  13, 1989. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Streeet 
entrance  between  20th  and  2l8t  Streets. 
NW..  Washington.  D.C.  20551. 
STATUS:  Closed. 

i    ^CRS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

H^'ORMATION:  Mr.  Joseph  R.  Coyne. 
Aaiiistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  S,  1989. 
lamiifer  {.  lofanaoa. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-28790  Filed  12-6-89;  S:00  pm] 

BIUMQ  COOC  Mlfr-VVM 

LEGAL  SERVICES  CORPONATION 

Board  of  Directors  Meeting 


TIME  AND  date:  The  Board  of  Directors 
meeting  will  be  held  on  December  15. 
1980.  The  meeting  will  commence  at  9:30 
a.m.  and  continue  until  all  official 
business  is  completed. 
PLACE:  Old  Towne  HoUday  Inn,  Brent 
Room  I  &  II.  Fifth  Floor,  480  King  Street 
Alexandria,  VA  20314,  (703)  549-608a 
STATUS  OF  meeting:  Open  [A  portion  of 
the  meeting  may  be  closed  subject  to  the 
recorded  vote  of  a  majority  of  the  Board 
of  Directors  to  discuss  privileged  or 
confidential,  personal,  investigatory  and 
litigation  matters  imder  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b  (c) 
(4),  (5),  (7).  and  (10)  and  45  CFR  1622.5 
(c),  (d),  (f).  and  (h)]]. 
matters  to  be  considered:  a  portion 
of  the  meeting  may  be  closed  for  the 
reasons  cited  above,  subject  to  an 
advance  recorded  vote  of  a  majority  of 
the  Board  of  Directors. 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes. 
—December  1, 1989 

3.  Discussion  of  LSC  FY  1991  Budget 

Proposals  and  Action  Thereon. 

4.  Discussion  of  FY  1990  Appropriations  Act 

and  Action  Thereon. 

5.  Report  and  Action  on  Requests  for 

Emergency  Funding. 
S.  Review  of  Office  of  the  Inspector  General, 
Compliance  with  Inspector  General  Act 
Amendment  of  1988  and  Public  Law  95- 
452,  and  Activities  of  Inspector  General 
to  Date. 

7.  Performance  Appraisal  of  President  Wear 

and  Action  Thereof. 

a.  Accomplishments. 

b.  Report  and  Accounting  of  Use  of  Outside 
Law  Firms  by  Corporation  Staff. 

c  Report  and  Accounting  of  Pursuit  of 
Lobbying  Activities  by  Corporation  Staff. 

8.  Discussion  and  Action  on  Whether 

Corporate  Resources  Should  Continue  To 
Be  Expended  in  Pursuant  of  Lobbying  the 
Executive  As  To  Nominees  For  the  Board 
of  Directors  of  the  Legal  Services 
Corporation. 

9.  Election  of  Board  Chairman  and  Vice 

Chairman  for  1990. 

contact  person  for  more 
information;  Maureen  R.  Bozell. 
Executive  Office.  (202)  863-1839. 

Date  Issued:  December  6, 1989. 
Maureen  R.  Bozell, 
Corporation  Secretary. 
(FR  Doc.  89-28908  Filed  12-6-89;  3:58  pmj 
(MLLMO  COOC  706(MI1-« 

national  credit  union 
administration 

Notice  of  Meeting 

TIME  AND  date:  9:30  a.m.,  Thursday. 

December  14, 198a 

place:  Filene  Board  Room.  7th  Floor, 

1776  G  Street  NW„  Washington.  D.C 

20456. 

status:  Closed. 


matters  to  be  considered: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Section  120 
of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii).  and 
(9)(B). 

3.  Administrative  Actions  Under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(AHii),  and 
(9)(B). 

4.  Operational  Modifications  for  the  Office 
of  Inspector  General  Gosed  pursuant  to 
exemption  (2). 

5.  Persoimel  Action.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT.  Becky 
Baker.  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 
Backy  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  89-28896  Filed  12-6-89;  2:14  pm] 

nUJNO  COOC  7S3S-ei-M 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  3:18  p.m.  on  Tuesday,  December  5, 
1989,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  certain 
matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC 
Hope,  Jr.  (Appointive],  seconded  by 
Director  Robert  L  Clark  (Comptroller  of 
the  Currency),  concurred  by  Director  M. 
Danny  Wall.  (Director  of  the  Office  of 
Thrift  Supervision),  and  Chairman  L 
William  Seidman.  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public:  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(8)  and  (c)(9)(A)  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b  (c)(8)  and 
(c)(9)(A)  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street  NW.,  Washingtem,  D.C 

Dated:  December  5, 1980. 
Resolution  Trust  Corporation. 

John  M.  Buckley,  |r.. 
Executive  Secretary. 

(FR  Doc  09-28833  Filed  12-6-89;  2:11  pjn.j 

MUMO  COOC  •714-«1-« 
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RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552B),  Notice  is  hereby  given  that 
the  Resolution  Trust  Corporation's 
Board  of  Directors  will  meet  in  open 
session  at  2:15  p.m.  on  Tuesday, 
December  12, 1989,  to  consider  the 
following  matters: 

Summary  Agenda 

No  Cases 

Discussion  Agenda 

A.  Resolution  Program  for  Minority 
Institutions 

This  program  implements  provisions  of  the 
Financial  Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA")  to 
encourage  the  continued  minority  ovmership 
of  failed  minority-#wned  thrift  iiutitutions. 


B.  Minority  and  Women  Outreach 
Contracting  Program 

This  program  implements  provisions  of 
FIRREA  to  ensure  that  minority-  and  women- 
owned  companies  or  individuals  are  given 
the  opportunity  to  participate  fully  in  all 
contractual  activities  that  the  Corporation 
enters  Into  for  the  goods  and  services 
required  to  manage  and  dispose  of  assets 
acquired  from  failed  thrift  institutions. 

C  Memorandum  re:  Severance  Pay  Policy  for 
Conservatorship  Employees 

RTC's  policy  regarding  severance  pay 
agreements  made  between  the  Federal 
Savings  and  Loan  Insurance  Corporation  and 
employees  of  savings  and  loan  associations 
placed  into  conservatorship. 

D.  Memorandum  re:  Indemnification  Policy 
For  Conservatorship  Employees 

RTCs  policy  for  indemnifying  employees 
handling  the  disposition  of  assets  for  savii^gs 


and  loan  associations  placed  into 
conservatorship. 

£.  Standards  of  Conduct  for  R  TC  Employees 

Proposed  rules  governing  conflicts  of 
interest,  ethical  responsibilities,  and  post- 
employment  restrictions  for  RTC's  Board 
members,  officers,  and  employees. 

The  meeting  will  be  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street  NW.,  Washington,  D.C 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley.  )r..  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  (202)  898-3604. 

Dated:  December  5, 1989. 
Resolution  Trust  Corporation. 
John  M.  Buckley.  Jr., 
Executive  Secretary. 
(FR  Doc.  89-28835  Filed  12-6-89;  2:13  pmJ 
MLUNO  COOC  •ru-et-M 
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Corrections 


Federal  Register 

Vol.  54,  No.  217 

Friday,  December  8,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 

FEDERAL  COMMUNICATIONS 
COMMISSION 

rPeport  No.  1802] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

Correction 

In  notice  document  89-28114  beginning 
on  page  49796  in  the  issue  of  Friday, 
December  1, 1989,  malce  the  following 
correction: 

On  page  49797,  in  the  first  column,  in 
the  eighth  line,  the  deadline  for  filing 
petition  oppositions  should  read 
"December  18, 1989". 

BIUJNG  CODE  1S0S414 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  442 
[Docket  No.  89N^)326] 

Antibiotic  Drugs;  Cefuroxime  Sodium 
Injection 

Correction 

In  rule  document  89-23214  beginning 
on  page  40653  in  the  issue  of  Tuesday, 
October  3, 1989,  make  the  following 
correction: 

9442.18    [Corrected] 

On  page  40654,  in  the  first  column,  in 
the  section  heading,  "89Cefuroxime" 
should  read  "Cefuroxime". 

MlXma  CODE  1S0S414> 


Friday 
December  8,  1989 


PART  II 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  21,  27,  29,  and  91 
Airworthiness  Standards;  Shoulder 
Harnesses  in  Normal  and  Transport 
Category  Rotorcraft;  Notice  of  Proposed 
Rulemaking 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21, 27. 29,  and  91 
[Docket  No.  26078;  Notice  No.  69-32] 
RiN  2120-AC67 

Airworthiness  Standards;  Shoulder 
Harnesses  in  Normal  and  Transport 
Category  Rotorcraft 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemalcing 
(NPRM). 

summary:  This  notice  proposes  to 
amend  the  regulation^  to  require 
installation  of  shoulder  harnesses  at  all 
seats  of  rotorcraft  manufactured  after  1 
year  after  publication  in  the  Federal 
Register  of  any  final  rule  resulting  from 
this  notice.  This  notice  responds  to  a 
safety  recommendation  from  the 
National  Transportation  Safety  Board 
(NTSB)  and  would  enhance  protection 
of  occupants  in  rotorcraft.  Similar  rules 
have  been  adopted  for  certain  small 
airplanes. 

DATES:  Comments  must  be  received  on 
or  before  June  6. 1990. 
ADDRESSES:  Comments  on  the  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  attn:  Rules  Docket 
(AGC-10).  Docket  No.  28078:  800 
Independence  Avenue.  SW., 
Washington,  DC  20591,  or  delivered  in 
triplicate  to:  Room  915G,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  Comments  must 
be  marked  Docket  No.  26078.  Comments 
may  be  inspected  in  room  915G  between 
8:30  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  J.  H.  Major,  Rotorcraft  Directorate, 
ASW-111,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  Fort 
Worth,  Texas  76193-0111,  telephone 
(B17)  624-5117  or  FTS  734-5117. 
SUPt>t^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  contained 
in  this  notice  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates  and  benefit  estimates.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 


considered  by  the  Administrator  before 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statment  is  made: 
"Comments  to  Docket  No.  26078."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  Public  Affairs,  attn: 
Public  Inquiry  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background  and  Explanatioa 

This  notice  proposes  amendments  to 
parts  21,  27, 29  and  91  of  the  Federal 
Aviation  Regulations  (FAR)  to  require 
installation  and  use  of  shoulder 
harnesses  (also  called  upper  torso 
restraints)  at  all  seats  of  U.S.  civil 
rotorcraft,  manufactured  after  1  year 
after  publication  in  the  Federal  Register 
of  any  final  rule  resulting  from  this 
notice,  regardless  of  the  original  type 
certification  basis.  Based  on  past 
experience,  the  FAA  believes  that  a  1- 
year  period  would  provide  industry 
adequate  time  to  design,  fabricate,  and 
install  the  proposed  shoulder  harnesses. 
This  notice  responds  to  NTSB  Safety 
Recommendation  No.  A-85-70  to 
enhance  protection  of  rotorcraft 
occupants  during  a  minor  crash  landing 
as  presently  defined  in  the  standards  of 
SS  27.561  and  29.561.  Copies  of  this 
recommendation  and  two  other 
associated  recommendations  are 
contained  in  the  docket  for  this  notice. 
Similar  standards  for  shoulder 
harnesses  in  certain  small  airplanes 
were  adopted  by  amendments  21-58,  23- 
32.  and  91-191  (50  FR  46872;  November 
13. 1985). 


Amendments  27-21  and  29-24  (49  FR 
44422;  November  6. 1984)  revised 
IS  27.785  and  29.785  to  require  a  safety 
belt  and  harness  for  each  crewmember 
seat  or  for  each  seat  beside  a 
crewmember  seat  (front  seat  occupants) 
for  new  rotorcraft  designs  for  which  an 
application  for  type  certification  was 
submitted  after  December  6, 1984. 
Design  and  performance  standards  for 
the  safety  belt  and  harness  were 
included  in  the  amendments.  A  60/40 
percent  distribution  of  the  occupant 
restraint  loads  was  adopted  in 
amendments  27-25  and  29-29  (54  FR 
47310;  November  13, 1989).  The  NTSB 
recommends  additional  standards 
(Recommendation  No.  A-85-70) 
requiring  a  safety  belt  and  harness  at  all 
seats  of  normal  and  transport  category 
rotorcraft  manufactured  after  December 
31, 1987.  Newly  produced,  but  older 
designs,  would  be  equipped  with  a 
shoulder  harness  at  each  seat  regardless 
of  the  seat  location  and  orientation  in 
the  rotorcraft.  For  example,  a  side-  or 
aft-facing  seat  would  be  equipped  with  a 
harness. 

Amendment  91-191  revised  §  91.14(a) 
(1),  (2),  and  (3)  to  address  mandatory 
use  of  shoulder  harnesses  in  an  aircraft 
whenever  they  are  installed  (whether 
optional  or  required  equipment).  Section 
91.14  has  been  recently  redesignated  as 
S  91.107  by  amendment  91-211  (54  FR 
34284;  August  18, 1989).  This  operating 
rule  also  applies  to  rotorcraft,  since 
rotorcraft  are  aircraft,  and  would  not  be 
changed.  Shoulder  harnesses  have  been 
installed  in  rotorcraft  for  many  years  as 
optional  and  also  as  required  equipment 
because  of  certain  aircraft  design 
features.  Section  91.205  would  be 
amended  by  adding  a  new  paragraph 
(b){16)  to  complement  proposed  new 
§§  27.2  and  29.2.  Proposed  new  S9  27.2 
and  29.2  would  require  a  shoulder 
harness  for  each  seat,  regardless  of 
location  and  orientation,  in  U.S.  civil 
rotorcraft  manufactured  1  year  after 
publication  in  the  Federal  Register  of 
any  final  rule  resulting  from  this  notice. 
TSO-C114  prescribes  minimum 
performance  standards  for  a  safety  belt 
and  shoulder  harness.  This  TSO  would 
be  an  acceptable  standard. 

The  revisions  adopted  in  amendments 
27-25  and  2^29  improve  occupant 
protection  for  certain  survivable  normal 
and  transport  category  rotorcraft 
landing  impacts  and  apply  to  wholly 
new  rotorcraft  designs.  The  objective  of 
the  proposals  in  this  particular  notice  is 
to  respond  to  NTSB  Recommendation 
No.  A-«5-7a  which  applies  to  existing 
designs.  This  notice  responds  to  this 
NTSB  recommendation  except  the 
compliance  date  would  be  1  year  after 
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publication  in  the  Federal  Register  of 
any  final  rule  resulting  from  this  notice, 
rather  than  December  31, 1987. 

Seat  Standards 

The  airworthiness  standards  in  parts 
27  and  29,  through  amendments  27-21 
and  29-24,  require  shoulder  harnesses 
and  safety  belts  for  the  front  seat 
occupants  of  rotorcraft.  Safety  belts  and 
shoulder  harnesses  or  equivalent 
provisions  that  protect  the  other 
occupants  from  head  injury  due  to 
injurious  objects  are  required  by 
§S  27.785(b)  and  29.785(b).  These 
standards  apply  to  wholly  new 
rotorcraft  designs  and  not  to  newly 
manufactured  aircraft  of  previously 
certificated  designs. 

Prior  to  amendhnents  27-21  and  29-24, 
safety  belts  were  specifically  required 
for  all  seats.  Shoulder  harnesses  could 
be  installed  as  a  requirement  for 
certification  of  a  particular  rotorcraft 
design  or  as  an  optional  feature  as 
mentioned  before.  Many  rotorcraft 
designs  are  presently  equipped  with 
approved  harnesses  for  the  front  seats. 
These  safety  belts  and  harnesses  meet 
or  exceed  the  strength  standards 
specified  in  parts  27  and  29  until 
amendments  27-25  and  29-29  were 
effective.  These  strength  standards  are 
4g'8  down  and  4g'8  forward  and  also 
describe,  in  part  minor  crash 
conditions.  These  minor  crash 
conditions  were  not  changed  from  the 
rotorcraft  standards  adopted  in  Civil  Air 
Regulations  (CAR)  part  6  of  January 
1951  and  part  7  of  August  1956  until 
amendments  27-25  and  29-29  were 
effective.  CAR  part  6  contains  normal 
category  rotorcraft  standards  and  CAR 
part  7  contains  transport  rotorcraft 
standards.  The  normal  vertical  limit  and 
ultimate  landing  load  factors,  derived 
from  the  prescribed  vertical  velocity 
limit  landing  impact  condition,  such  as 
6.55  feet  per  second  (fps)  minimum,  may 
override  the  4g  minor  crash  (vertical 
impact]  landing  condition  stated.  A 
flight  vertical  ultimate  load  factor 
prescribed  by  either  {  27.337  or  §  29.337 
may  also  override  this  4.0g  vertical 
down  factor.  In  summary,  the  rotorcraft 
capabilities  or  characteristics,  in  many 
cases,  result  in  occupant  seat  and  belt 
design  standards  that  exceed  the 
empirical  minor  crash  landing  standards 
that  predate  amendments  27-25  and  29- 
29;  e.g.,  4.0g'8  down. 

Studies 

Various  studies  of  small  airplane  and 
rotorcraft  accidents  have  been  made. 
One  such  study  is  Report  No.  DOT/ 
FAA/CT-65/11,  Analysis  of  Rotorcraft 
Crash  Dynamics  for  Development  of 
Improved  Crashworthiness  Design 


Criteria,  June  1985,  contained  in  the 
docket  for  this  notice.  This  report 
indicates  that  installation  and  use  of  a 
shoulder  harness  at  each  seat  of  civil 
rotorcraft  designed  to  comply  with  the 
present  strength  standards  suc'h  as  4g'8 
down  or  limit  vertical  descent  speed  of 
6.5  fps  would  enhance  safety  of  the 
occupants. 

According  to  the  data  in  Table  12  and 
Figure  7  of  Report  No.  DOT/FAA/CT- 
85/11,  52  percent  of  survivable  rotorcraft 
accidents  occur  at  less  than  6.5  fps 
vertical  impact  velocity.  According  to 
the  data  in  Table  13  and  Figure  9  of  the 
report  63  percent  of  the  survivable 
accidents  occur  at  less  than  7  fps 
longitudinal  impact  velocity.  In  addition, 
the  report  indicates  (Figure  23)  that 
approximately  8  percent  of  the 
occupants  may  experience  a  spinal 
injury  for  a  vertical  impact  of  6.5  fps. 

Installation  and  use  of  a  shoulder 
harness  that  restrains  the  occupant  from 
potential  secondary  impact  and  that 
properly  supports  the  upper  torso  for  the 
vertical  impact  loads,  when  used  in 
conjunction  with  a  safety  belt  that  is 
designed  to  the  minor  crash  condition 
airworthiness  standards,  should 
enhance  safety  of  the  occupants  in  52  to 
68  percent  of  rotorcraft  impacts.  The  use 
of  a  harness  may  alleviate  the  8  percent 
occurrence  of  the  potential  spinal 
injuries  associated  with  vertical  impact 
cases  of  6.5  fps  or  less. 

Economic  Impact 

The  following  is  a  summary  of  the 
preliminary  industry  cost  impact  and 
benefit  evaluation  or  analysis  of  the 
proposed  amendments.  The  estimates  in 
this  regulatory  evaluation  are  based  on 
the  best  information  currently  available 
to  the  FAA.  The  FAA  finds  that  with 
the  exception  of  55  21.17  and  21.101,  the 
proposals  in  this  notice  would  result  in 
increased  costs  to  rotorcraft 
manufacturers  and  operators.  The 
proposed  amendments  to  5  5  21.17  and 
21.101  merely  make  those  sections 
consistent  with  the  addition  of  proposed 
new  55  27.2  and  29.2.  For  the  purpose  of 
this  economic  analysis,  55  27.2,  27.785, 
and  91.205  have  been  examined  as  if 
they  were  a  single  proposal  affecting  the 
manufacture  and  operation  of  part  27 
normal  category  rotorcraft  Similarly, 
55  29.2.  29.785.  and  91.205  have  been 
examined  as  if  they  were  a  single 
proposal  affecting  the  manufacture  and 
operation  of  part  29  transport  category 
rotorcraft 

Expected  Benefits  and  Costs 

Adoption  of  the  proposals  would  be 
cost  effective  for  both  parts  27  and  29 
rotorcraft.  The  expected  benefit  in 
excess  of  expected  manufacturing  and 


aircraft  operation  costs,  over  the  lifetime 
of  a  seat  in  a  rotorcraft  is  $2,071  for 
each  part  27  seat  manufactured  pursuant 
to  the  proposal  and  $966  for  each  part  29 
seat  A  sensitivity  analysis  shows  that 
benefits  exceed  costs  even  when  worst- 
case  assumptions  are  used  for  certain 
key  cost  and  benefit  parameters. 

The  benefits  expected  from  this  rule,  if 
adopted,  are  benefits  to  society  derived 
from  the  value  of  fewer  fatalities  and 
less  severe  injuries  from  survivable 
rotorcraft  accidents.  Benefits  per 
rotorcraft  seat  were  estimated  based  on 
(1)  accident  rates;  (2)  fatality  and  injury 
rates  and  the  reductions  that  can  be 
expected  in  those  rates  due  to  harness 
usage;  and  (3)  the  value  of  reduced 
injuries  and  fatalities  per  accident  and 
over  the  life  of  the  seat  Survivable 
accident  rates  for  rotorcraft  were 
calculated  using  NTSB  accident  data. 
Injury  and  fatality  rates  with  and 
without  shoulder  harnesses  were 
estimated  from  both  NTSB  accident  data 
and  a  technical  study  of  accidents 
contained  io  Report  No.  DOT/FAA/CT- 
85/11  noted  previously.  The  benefit 
accruing  to  a  seat  due  to  a  single 
accident  occurring  sometime  during  the 
life  of  the  seat  was  estimated  by  (1) 
considering  the  probability  that  such  an 
accident  would  occur  at  all;  (2) 
apportioning  the  single-accident  benefit 
over  the  seat's  lifetime  by  the 
probability  that  the  single  accident  will 
occur  in  each  particular  year  and  (3) 
calculating  the  discounted  sum  of 
benefits  over  the  life  of  a  seat  (assuming 
a  10  percent  discount  rate  and  a  30-year 
useful  seat  life).  This  resulted  in  an 
estimated  economic  benefit  to  society 
over  the  hfe  cycle  of  a  seat 
manufactured  pursuant  to  this  rule,  if 
adopted,  of  $2,194  per  seat  for  part  27 
rotorcraft  and  $1,288  per  seat  for  part  29 
rotorcraft. 

The  cost  parameters  identified  for 
manufacturers  and  operators  consist  of 
(1)  one-time  only  costs  (i.e.,  conducting 
the  initial  design,  development,  and 
testing;  acquiring  and  installing  a 
shoulder  harness/lap  belt  combination 
instead  of  a  lap  belt  only;  and 
strengthening  freestanding  seats  and 
other  seats  to  support  a  harness);  (2) 
occasional  costs  (i.e.,  maintaining  and 
replacing  a  harness  combination);  and 
(3)  armual  operating  costs  (i.e.,  the  fuel 
consumption  and  reduced  payload 
associated  with  the  weight  penalty  of 
the  harness  installation).  The  expected 
costs,  summed  and  discounted  over  the 
expected  life  of  a  seat  are  estimated  to 
total  approximately  $123  and  $322  per 
seat  for  parts  27  and  29  rotorcraft 
respectively.  Thus,  the  expected  benefits 
less  expected  costs  of  the  proposed  rule 
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are  $2,071  ($Z194-$123)  for  part  27 
rotorcraft  and  $966  ($1.288-S322)  for  part 
29  rotorcraft 

The  ¥\A  appreciates  the  effect  of 
potential  variations  of  the  expected 
reduction  in  fatalities  and  injuries 
(benefits)  and  the  expected  cost  of  these 
changes  when  implemented.  The  agency 
has  analyzed  the  sensitivity  of  the  key 
assumptions  and  variables.  The  values 
of  18  key  parameters  were  decreased  by 
20  percent  and  the  resulting  percent 
changes  in  net  benefit  were  calculated. 
Only  4  of  the  18  parameters  were 
determined  to  have  high  sensitivities: 
The  harness  utilization  rate,  the  number 
of  seats  per  rotorcraft  the  annual 
probability  of  having  a  survivable  injury 
accident  and  the  proportion  of  active 
rotorcraft.  Extreme  yet  reasonable 
values  for  these  four  parameters  and  the 
weight  and  penalty  were  then  tested. 
For  example,  the  harness  utilization  rate 
of  100  percent  was  replaced  with  a  rate 
of  84.6  percent  based  on  estimates  by 
Simula,  Ino,  Tempe,  Arizona,  for  the 
mid  1970'b.  The  weight  penalty  was 
tripled  as  an  extreme,  worst-case 
assumption.  The  other  three  parameters 
were  similarly  changed  to  reflect  the 
worst  case.  In  all  five  cases,  benefits 
still  exceeded  costs  for  both  part  27  and 
part  29  rotorcraft  even  under  worst-case 
assumptions.  A  copy  of  the  preliminary 
regulatory  evaluation  is  in  the  docket  for 
this  notice. 

Regulatory  Flexibility  Determinatioa 

The  FAA  has  determined  that  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  (RFA)  of  1980,  the  proposed 
amendments  to  parts  21,  27, 29,  and  91 
would  not  have  a  significant  economic 
impact  negative  or  positive,  on  a 
substantial  number  of  smalt  entities. 

The  proposed  rules  would  directly 
affect  rotorcraft  manufacturers  and 
rotorcraft  operators.  The  FAA  "small 
entity"-si2e  standards  criteria  adopted 
per  the  RFA  define  a  small  helicopter  or 
aircraft  parts  manufacturer  as  an 
independently  owned  and  managed  firm 
having  fewer  than  75  employees.  Under 
this  size  standard  criterion,  only  3  of  the 
11  helicopter  manufacturers  in  business 
today  are  small  entities.  Accordingly, 
the  proposed  amendments  to  parts  27 
and  29  contained  in  this  notice  will  not 
impact  a  substantial  number  of  small 
entities. 

The  proposed  rule  would  affect  those 
commercial  rotorcraft  operators 
purchasing  newly  manufactured 
rotorcraft.  The  FAA  classifies  an 
operator  of  aircraft  for  hire  as  a  small 
entity,  hereafter  called  "small  operator." 
if  the  operator  owns,  but  not  necessarily 
operates,  nine  or  fewer  aircraft  The 
FAA'c  threshold  criteria  for  significant 


economic  impact  vary  according  to  the 
aircraft  used  and  the  kind  of  service 
provided.  For  example,  the  annualized 
cost  threshold  for  a  small  entity  that 
operates  aircraft  for  hire  in 
nonscheduled  service  is  less  than  $3,600, 
whereas  in  scheduled  service  it  is 
$51,000. 

The  total  lifetime  increase  in  the 
operating  cost  of  rotorcraft  that  comply 
with  the  proposed  rules  is  estimated  at 
approximately  $71  per  normal  category 
rotorcraft  and  $463  per  transport 
rotorcraft.  If  a  small  operator  were  to 
purchase  nine  new  part  27  rotorcraft 
(that  comply  with  the  proposed  rules) 
within  a  10-year  period,  the  total  cost 
increase  resulting  from  the  proposals  is 
estimated  to  be  $639,  which  is 
substantially  less  than  either  $3,600  or 
$51,000.  A  small  operator  with  part  29 
transport  rotorcraft  would  only  exceed 
the  cost  threshold  of  $3,600  by  $104  if  the 
operator  replaced  at  least  eight 
transport  rotorcraft  of  a  fleet  of  nine 
over  a  10-year  period.  This  occurrence 
would  be  very  unlikely.  Nevertheless,  if 
this  did  occur  among  all  present  small 
U.S.  operators  with  eight  to  nine 
transport  rotorcraft  only  106  small 
operators  would  be  affected  which  is 
considerably  less  than  one-third  of  the 
810  small  U.S.  operators.  Accordingly, 
the  FAA  has  determined  that  the 
proposed  rules  would  not  have  a 
significant  impact  on  more  than  one- 
third  (i.e.,  will  not  impact  a  substantial 
number)  of  the  small  commercial 
rotorcraft  operators. 

International  Trade  Statement 

The  additional  cost  imirased  by  these 
proposals,  if  adopted,  is  not  likely  to 
result  in  a  competitive  trade 
disadvantage  or  advantage  for  U.S. 
manufacturers  in  domestic  or  foreign 
markets.  This  conclusion  is  based  on  the 
fact  that  foreign  manufacturers  must 
comply  with  the  certification  standards 
of  parts  27  and  29  as  a  condition  to  entry 
into  U.S.  markets.  Considering  the  size 
of  the  U.S.  market  foreign 
manufacturers  are  likely  to  comply  with 
certification  standards  of  the  United 
States  which  is  the  largest  segment  of 
their  export  market.  Further,  foreign  and 
U.S.  rotorcraft  manufacturers  are 
expected  to  pass  any  new  certification 
costs  on  to  consumers  in  their  respective 
domestic  and  foreign  markets. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  ellects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  major 
under  Executive  Order  12291.  In 
addition,  the  FAA  certifies  that  this 
proposal  if  adopted,  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act  This  proposal 
is  considered  nonsignificant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979).  An  initial 
regulatory  evaluation  of  the  proposal, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR 

Part  21 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Parts  27  and  29 

Aircraft  Aviation  safety.  Safety,  Air 
transportation,  Rotorcraft 

Part  91 

Air  carriers.  Aviation  safety.  Safety, 
Aircraft  Aircraft  pilots.  Air  traffic 
control.  Liquor,  Narcotics,  Pilots. 
Airspace,  Air  transportation.  Cargo, 
Smoking,  Airports.  Airworthiness 
directives  and  standards. 

The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  parts 
21,  27,  29,  and  91  of  the  Federal  Aviation 
Regulations  (14  CFR  parts  21,  27,  29,  and 
91)  as  follows: 

PART  21~CERT)FiCATtON 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344. 1348(c).  1352. 
1354(a).  1355, 1421  through  1431. 1502. 
1651(b)(2),  42  U.S.C.  1857f-10, 4321  et  seq^ 
E.0. 11514;  49  VS.C.  10e(g)  (Revised  Pub.  L 
97-449,  lanuary  12. 1963). 
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§21.17    [Amandml] 

2.  By  amending  S  21.17  by  adding  ", 
SS  27.2,  29.2,"  immediately  after  "25.2" 
in  the  introductory  text  of  paragraph  (a). 

§21.101    [Amended] 

3.  By  amending  §  21.101  by  adding  ", 
SS  27.2,  29.2,"  immediately  after  "S  25.2" 
'n  the  introductory  text  of  paragraph  (a). 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

4.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a).  1355. 
1421. 1423, 1425. 1428. 1429. 1430;  49  U.S.C 
106(g)  (Revised  Pub.  L  97-449.  January  12, 
1983). 

5.  By  adding  a  new  S  27.2  after  S  27.1 
and  before  the  heading  "Subpart  B — 
Flight"  to  read  as  follows: 

§  27.2    Special  retroactive  requirements. 
Notwithstanding  SS  21.17  and  21.101 
of  this  chapter  and  irrespective  of  the 
type  certification  basis,  each  rotorcraft 
manufactured  after  (1  year  after 
publication  of  the  amendment  in  the 
Federal  Register),  or  any  such  foreign 
manufactured  rotorcraft  for  entry  into 
the  United  States,  must  meet  the 
requirements  of  S  27.785(b)  and  (c)  in 
effect  (30  days  after  publication  of  the 
amendment  in  the  Federal  Register).  For 
the  purpose  of  this  paragraph,  the  date 
of  manufacture  is — 

(a)  The  date  the  inspection  acceptance 
records,  or  equivalent,  reflect  that  the 
rotorcraft  is  complete  and  meets  the 
FAA-Approved  Type  Design  Data;  or 

(b)  In  the  case  of  a  foreign- 
manufactured  rotorcraft  the  date  the 
foreign  civil  airworthiness  authority 


certifies  the  rotorcraft  is  complete  and 
issues  an  original  standard 
airworthiness  certificate,  or  equivalent 
in  that  country. 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

6.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344, 1354(a).  1355. 
1421. 1423. 1424, 1425, 1428. 1429, 1430;  49 
U.S.C.  106(g)  (Revised  Pub.  L  97^M9,  January 
12. 1983). 

7.  By  adding  a  new  8  29.2  after  S  29.1 
and  before  the  heading  "Subpart  B — 
Flight"  to  read  as  follows: 

§  29.2    Special  retroactive  requirements. 

Notwithstanding  $S  21.17  and  21.101 
of  this  chapter  and  irrespective  of  the 
type  certification  basis,  each  rotorcraft 
manufactured  after  (1  year  after 
publication  of  the  amendment  in  the 
Federal  Register),  or  any  such  foreign 
manufactured  rotorcraft  for  entry  into 
the  United  States,  must  meet  the 
requirements  of  S  29.785(b)  and  (c)  in 
effect  (30  days  after  publication  of  the 
amendment  in  the  Federal  Register).  For 
the  purpose  of  this  paragraph,  the  date 
of  manufacture  is — 

(a)  The  date  the  inspection  acceptance 
records,  or  equivalent  reflect  that  the 
rotorcraft  is  complete  and  meets  the 
FAA-Approved  Type  Design  Data;  or 

(b)  In  the  case  of  a  foreign 
manufactured  rotorcraft,  the  date  the 
foreign  civil  airworthiness  authority 
certifies  the  rotorcraft  is  complete  and 
issues  an  original  standard 
airworthiness  certificate,  or  equivalent 
in  that  country. 


PART  91-GENERAL  OPERATING  AND 
FUGHT  RULES 

8.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority;  49  U.S.C  1301(7),  1303, 1344. 
1348, 1352  through  1355, 1401, 1421  through 
1431. 1471. 1472, 1502, 1510. 1522.  and  2121 
through  2125;  Articles  12.  29,  31.  and  32(a)  of 
the  Ckinvention  on  International  Civil 
Aviation  (61  Stat  1180):  42  U.S.C  4321  et  >eq.; 
E.0. 11514;  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

9.  By  amending  S  91.205'  by  adding  a 
new  paragraph  (b)(ie)  to  read  as 
follows: 

§91.205    Powered  <^ll  aircraft  with 
standard  category  U.S.  airworttilness 
certificate*;  Instrument  and  equipment 
requirements. 

•        *        •        •        • 

(b)  *  •  • 

(16)  For  rotorcraft  manufactured  after 
(1  year  after  publication  of  the 
amendment  in  the  Federal  Register),  a 
shoulder  harness  for  each  seat  that 
meets  the  requiremetits  of  S  27.785(b) 
and  (c)  or  S  29.785(b)  and  (c)  of  this 
chapter  in  effect  (30  days  after 
publication  of  the  amendment  in  the 
Federal  Register). 

Issued  in  Washington,  DC.  on  November 
30,1989. 

Thomas  E.  McSweeny, 
Acting  Director,  Aircraft  Certification 
Service. 
(FR  Doc.  89-28554  Filed  12-7-89;  8:45  am] 

BiLUNO  coos  4S10-1»-M 


'  Note:  Thit  amendment  would  affect  1 91  JOS 
which  tiecomes  effective  August  18, 1990  (see  54  FR 
34284.  August  1&  1989). 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Comprehensive  Policy  Review  of  Use 
and  Management  of  ttie  Radio 
Frequency  Spectrum 

agency:  National  Telecommunications 

and  Information  Administration  (NTIA), 

Commerce. 

action:  Notice  of  inquiry;  request  for 

comments. 

summary:  NTIA  is  conducting  a 
comprehensive  policy  review  of  the  use 
and  management  of  the  radio  frequency 
spectrum  in  the  United  States.  Public 
comment  is  requested  on  issues  relevant 
to  such  a  review.  After  analyzing  the 
comments,  NTIA  intends  to  issue  a 
report,  which  may  propose  changes  in 
the  rules  and  regulations  governing 
spectrum  allocation  and  assignment. 

DATES:  Comments  should  be  filed  on  or 
before  February  23, 1990,  and  reply 
comments  should  be  filed  on  or  before 
March  30, 1990,  to  receive  full 
consideration. 

ADDRESSES:  Comments  (seven  copies) 
should  be  sent  to:  Office  of  Policy 
Analysis  and  Development,  NTIA,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.,  room 
4725,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  L.  Gattuso,  Office  of  Policy 
Analysis  and  Development,  202-377- 
1880,  or  Michael  Allen,  Office  of 
Spectrum  Management,  202-377-0805. 
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I.  Introduction 

1.  The  National  Telecommunications 
and  Information  Administration  (NTIA) 
is  the  Executive  Branch  Agency 
principally  responsible  for  developing 
and  articulating  domestic  and 
international  telecommunications 
policies.  Under  Executive  Order  12046. 
NTIA  acts  as  the  principal  adviser  to  the 
President  on  telecommunications 
policies.  Accordingly,  NTIA  conducts 
studies  and  makes  recommendations 
regarding  telecommunications  policies, 
activities,  and  opportunities,  and 
presents  Executive  Branch  views  on 
telecommunications  matters  to  the 
Congress,  the  Federal  Communications 
Commission  (the  FCC),  state  and  local 
governments,  and  members  of  the 
public. 

2.  NTIA  is  undertaking  a 
comprehensive  policy  review  of  the  use 
and  management  of  the  radio  frequency 
spectrum  in  the  United  States.  NTIA  has 
previously  analyzed  many  aspects  of 
spectrum  use  and  management  both  in 
the  context  of  particular  allocation  and 
assignment  decisions  and  as  part  of  its 
long-range  planning  responsibility.  This 
review,  however,  is  the  first  major 
examination  of  fundamental  spectrum 
policy  objectives  and  issues  by  NTIA 
since  its  organization  in  1978. 

3.  The  value  of  spectrum,  as  an 
invisible  resource,  is  sometimes 
overlooked.  Yet  over  the  years,  demand 
for  spectrum  for  both  commercial  and 
governmental  purposes  has  continued  to 
increase.  Spectrum  use  underlies  some 
of  the  most  competitive  and 
technologically  sophisticated  industries 
in  the  United  States  and  is  of  great 
importance  to  the  national  economy. 
Radio  communications  and  detection 
equipment  shipments  in  the  United 
States  were  valued  at  $54  billion  in 
1988,'  and  represent  only  a  portion  of 


'  By  comparison,  the  total  cost  of  plan!  added  in 
1988  by  local  exchange  carriers  reporting  (o  the  FCC 
was  S17.9  billion,  and  the  total  revenues  of  those 
carriers  were  SSl.S  billion.  (Unpublished  data  ticm 
FCC's  Common  Carrier  Bureau.  Industry  Analysis 
Division.) 


industries  that  could  be  considered 
spectrum-related.  For  example, 
spectrum  provides  the  backbone  for 
many  consumer  and  business  services, 
including  radio  and  television 
broadcasting,  cellular  telephones,  and 
taxicab  dispatch  and  other  radio-based 
services.  As  a  result,  the  effective  use 
and  management  of  the  spectrum  will 
increasingly  play  a  critical  role  in 
promoting  U.S.  economic  well-being  and 
global  competitiveness.  In  light  of  this, 
we  request  information  on  the  role  of 
spectrum  use  and  management  in  the 
U.S.  economy. 

4.  In  addition,  many  key  government 
services  rely  on  the  use  of  the  spectrum 
to  control  air  traffic;  aid  the  public  in 
law  enforcement,  public  safety,  and 
disaster  relief;  contribute  to  national 
security  through  command  and  control 
of  military  forces;  protect  our  national 
parks  and  forests:  and  assist  in  the  goals 
of  the  national  space  program.  Clearly, 
in  light  of  the  broad  range  of  critical 
public  and  private  activities  dependent 
on  the  spectrum,  the  effective  use  and 
management  of  this  valuable  and  scarce 
resource  should  be  a  national  policy 
objective. 

5.  Historically,  U.S.  spectrum 
management  policies  were  designed  to 
minimize  interference  among  different 
radio  systems  and  to  create  an  efficient 
structure  in  which  demand  for  spectrum 
could  be  met.  Over  time,  the  process  has 
become  increasingly  complex  as  it  has 
sought  to  accommodate  a  growing  and 
increasingly  diverse  set  of  competing 
user  demands  and  policy  objectives. 
Ideally,  spectrum  policies  should 
provide  incentives  for  efficient  use  of 
the  spectrum  resource.  At  the  same  time, 
the  spectrum  management  system 
should  respond  flexibly  to  changes  in 
demand  and  technology.  In  particular,  it 
should  permit  the  rapid  introduction  of 
new  services  as  they  are  developed. 
Finally,  the  system  must  also 
accommodate  important  public  services, 
such  as  national  defense,  public  safety, 
and  law  enforcement,  among  others. 

6.  While  spectrum  management  in  the 
United  States  continues  to 
accommodate  new  users  and 
telecommunications  technologies,  it 
does  so  through  a  variety  of  overlapping 
jurisdictions,  processes,  and  standards. 
There  is  growing  concern  in  the 
spectrum  policy  community  that  the 
present  system  may  not  always  be 
operating  in  the  most  effective,  efficient 
and  equitable  manner.  Accordingly. 
NTIA  believes  the  U.S.  spectrum 
management  system  should  be 
reviewed,  and  potential  improvements 
developed  and  evaluated,  particularly  in 
light  of  increases  in  the  demand  for 
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spectrum,  rapidly  changing 
developments  in  spectrum-related 
technology,  and  the  new  forms  of 
spectrum  management  implemented  in 
other  countries. 

7.  Specific  controversies  pen'ade  the 
spectrum  management  process, 
including  whether  or  how  much 
additional  U.S.  spectrum  should  be 
allocated  for  land  mobile  radio  or 
"personal  communications";  whether 
current  use  of  the  UHF  television  band 
should  be  amended  to  include  additional 
sharing  with  land  mobile  and  other 
services;  and  whether  additional 
spectrum  is  required  for  Advanced 
Television  (ATV).  While  we  anticipate 
that  comments  on  this  Notice  will 
address  such  conflicts,  this  study  will 
focus  on  the  broader  and  fundamental 
issues  of  spectrum  management  that 
underlie  such  conflicts,  such  as  whether 
the  current  system  has  been  successfid 
in  apportioning  the  spectrum  resource  in 
a  way  that  achieves  the  greatest  value 
for  society;  how  Government  and  non- 
Covemment  uses  of  the  spectrum  could 
be  better  coordinated  and  shared;  and 
whether  certain  current  uses  of  the 
spectrum  might  be  more  appropriate  for 
other  media,  particularly  in  light  of 
technological  advances  such  as  fiber 
optic  cable.  As  discussed  in  detail 
below,  we  seek  specific  comments  on 
these  issues. 

n.  Background:  Radio  Frequency  Use 
and  Management 

8.  Spectrum  management  comprises 
two  fundamental  activities:  (1) 
allocation — determining  how  a 
particular  radio  frequency  band  should 
be  used  by  the  various  radio  services; 
and  (2]  assignment — deciding  who  is 
authorized  to  use  a  discrete  radio 
frequency  or  frequency  channel  under 
specified  conditions.'  As  a  resource,  the 
spectrum  has  two  characteristics  that 
affect  its  management.  First  given  a 
specific  level  of  technological 
development  the  portion  of  the 
spectrum  suitable  for 
radiocommunication  and  other 
applications  is  finite,  but  can  be  re-used 
throughout  the  world  with  proper 
coordination  and  management  Second, 
the  physical  properties  of  various 
poriions  of  the  spectrum  make  some 
portions  more  suitable  than  others  for 
specific  communications  functions.*  As 


a  result  demand  for  the  use  of  some 
portions  may  be  quite  high,  while  otiier 
portions  of  the  spectrum  may  be  unused. 

9.  Historically,  the  spectrum  has  been 
treated  as  a  public  resource,  subject  to 
extensive  management  on  both  a 
national  and  International  scale.  Three 
major  entities  directly  affect  use  of 
spectrum  in  the  United  States:  The  FCC, 
NTIA.  and  the  International 
Telecommunication  Union  (ITU)-  The 
ITU  establishes  treaty-level  obligations 
that  affect  both  the  nature  and  timing  of 
any  changes  to  domestic  spectrum  use. 
For  example,  the  ITU  classifies  uses  of 
the  radio  spectrum  into  34  "Radio 
Services"  (e.g.,  Broadcasting.  Land 
Mobile,  and  Fixed).  The  International 
Table  of  Frequency  Allocations 
represents  the  consensus  of  ITU  member 
administrations,  includitig  the  United 
States,  regarding  the  frequency  bands 
that  specific  services  should  use  and 
acts  as  guidance  for  national  plans  of 
member  nations.* 

10.  The  FCC  and  NTIA  share  the 
ongoing  U.S.  spectrum  management 
responsibilities.  NTIA  manages  the 
Federal  Government  ("federal")  uses, 
a^d  the  FCC  manages  all  other  U.S. 
uses,  including  state  and  local 
government  ("non-federal"  or  "private 
sector").*  This  jurisdictional  division, 
established  under  the  Communications 
Act  of  1934,"  has  a  direct  effect  on  the 
way  spectrum  is  used  and  managed  in 
the  United  States.  Many  formal  and 
informal  linkages  exist  between  the  FCC 
and  NTIA  in  spectrum  management  to 
determine  the  services  in  U.S.  frequency 
bands  through  the  National  Table  of 
Frequency  Allocations.  The  most 
extensive  is  within  the  Interdepartment 
Radio  Advisory  Committee  (IRAC) 
forum,  which  NTIA  chairs.'  The  FCC 


*  An  authorization  given  by  the  FCC  for  operation 
on  a  specified  frequency  is  known  as  a  "license." 
The  term  "assignment"  will  generally  be  used  in  this 
document  for  clarity  in  describing  )x>lh  federal  and 
non-federal  spectrum  uses. 

*  Largely  because  of  physical  charactehsUcs  such 
as  propagation  path  loss,  and  technological  factor*, 
such  as  availability  (or  lack  thereof]  of  high- 
powered  amplifiers,  some  parts  of  the  spectrum  are 


more  suited  and  desirable  for  some 
telecommunications  applications  than  others.  Fur 
example,  operations  at  frequencies  at>ove  20  Cl-iz 
are  susceptible  to  higher  propagabon  path  loss  plus 
potential  losses  due  to  precipitation.  In  additioa 
amplifier  technology  is  not  as  advanced  as  it  is  in 
lower  bands.  As  a  result  for  example,  bands  at>ove 
20  GHz  are  not  as  suited  or  desirable  for  terrestrial 
television  as  are  the  VHF  or  UHF  bands.  Thus, 
frequency  twnds.  particularly  wh  ~n  they  differ  by 
several  orders  of  magnitude,  are  ..at  always 
interchangeable  for  the  same  service. 

*  Each  nation  retains  the  right  to  depart  from  the 
guidance  nt  the  International  Table  of  Frequency 
Allocationii  in  meeting  its  particular  needs,  subject 
to  interference  considerations. 

•  The  terms  ■•Government"  and  "Non- 
Govemment"  are  usually  employed  to  express  this 
dlvisioa.  Smce  the  NTIA  manages  Federal 
Government  spectrum  use  only  and  the  FCC 
manages  state  and  local  government  spectrum  use. 
the  terms  "federal"  and  "nonfederal"  will  generally 
be  used  in  this  Notica. 

•  47  VS.C  305. 

*  The  DtAC  providea  advice  to  NTIA  on  federal 
spectrum  management  Issuts.  See  infra,  note  S. 


has  a  liaison  representative  to  the  IRAC 
and  the  IRAC's  major  subcommittees. 
The  FCC  coordinates  with  the  IRAC  on 
non-federal  spectrum  issues  that  involve 
shared  or  exclusive  federal  bands  or  in 
bands  where  there  might  be  an  impact 
on  or  from  federal  operations. 

11.  Problems  arise  when  there  appear 
to  be  insufficient  resources  available  to 
meet  all  requirements.  This  leads  to 
questions  as  to  whether  the  current 
system  is  sufficiently  flexible  to  meet 
demands  of  accelerating  technological 
developments,  or  whether  alternative 
systems  of  allocating  and  assigning 
spectnmi  might  better  meet  these 
demands.  In  addition,  there  are 
questions  about  how  to  encourage 
efficient  technologies,  whether  the 
current  organizational  structures  are 
adequate,  and  what  planning  techniques 
can  be  developed  to  help  identify  and 
meet  future  requirements.  The  following 
paragraphs  discuss  these  issues  in 
greater  detail  and  request  comment 

m.  Areas  of  Inquiry 

A.  The  Regulatory  Process 

1.  Domestic  Structure 

12.  NTIA  relies  heavily  on  advice  from 
the  IRAC  to  manage  federal  use  of  the 
spectnmi."  Each  federal  agency  (as  with 
private  sector  spectrum  users)  usually 
has  a  direct  interest  in  only  limited 
portions  of  the  spectrum.  For  example, 
some  federal  agencies  operate  extensive 
land  mobile  networks,  but  have  only 
minor  interests  in  other  uses  of  the 
spectrum,  while  other  agencies  have 
extensive  interests  in  radionavigation 
and  radiolocation  applications. 

13.  The  FCC's  operating  bureaus 
.manage  non-federal  spectrum  for  the 

numerous  services  within  their 
jtuisdictions.*  For  example,  the  Mass 
Media  Bureau  manages  the  licensing 
process  for  broadcasting  spectrum,  the 
Common  Carrier  Bureau  manages  the 
process  for  cellular  radiotelephone 
Ucenses,  and  the  Private  Radio  Bureau 
manages  the  process  for  non-common- 
carrier  land  mobile  systems.  The  Field 
Operations  Bureau  performs 


•  The  role  of  the  IRAC  was  recognized  in  Exec. 
Order  12046.  3  CFR.  1978  Comp.  158,  reprinted  in  47 
U.S.C  305  app.  at  115  (1989).  The  IRAC  advises 
NTIA  on  a  wide  variety  of  spectrum  management 
issues.  Ont  IRAC  subcommittee  advises  NTIA  on 
which  frequency  assignment  re<}uesti  it  should 
grant.  Another  provides  advice  on  whether 
spectrum  requirements  for  major  new  federal 
systems  can  be  satisfied.  A  third  develops  and 
coordinates  Federal  CovemroenJ  technical 
standard*.  Set  generally.  Manual  of  Regulations  t 
Procedures  for  Federal  Radio  Frequency  ("NTIA 
Manual")  (May  1989).  incorporated  by  reference 
into  47  CFR  part  30a 

*  See  fenerally,  47  CFR  part  a  Commission 
Organization. 
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enforcement  and  other  public  contact 
information  functions.  The  Office  of 
Engineering  Technology  (OET)  is 
responsible  for  coordinating,  with  NTIA. 
the  development  of  national  policies 
regarding  use  of  the  spectrum.  OET  also 
performs  an  international  coordinating 
liaison  function  with  the  ITU.  It 
develops  non-federal,  technical 
standards  for  the  "type  acceptance"  of 
equipment  and  maintains  the  frequency 
assignment  files  for  most  non-federal 
assignments.'" 

14.  Although  the  FCC's  allocation  and 
assignment  processes  can  sometimes 
move  quickly  when  all  parties  agree, 
these  processes  can  be  laborious  and 
time-consuming  when  there  is  a  dispute 
among  the  parties,  as  is  frequently  the 
case  when  the  agency  attempts  to 
change  the  rules  governing  use  of 
particular  blocks  of  spectrum.  For  non- 
federal users,  an  FCC  proceeding,  which 
is  governed  by  the  Administrative 
Procedure  Act.  * '  and  applies  the 
"public  interest"  standard  in  allocating 
or  assigning  spectrum,  can  take  years.'* 
While  regulatory  procedures  may  serve 
an  important  purpose  in  ensuring  due 
process  and  public  participation  in 
spectnun  management,  they  may  also 
act  as  unnecessary  obstacles  to  radio 
service  introduction,  especially  if 
regulatory  procedures  could  address 
spectrum  management  concerns  by 
other  means.  The  assignment  process  is 
generally  shorter  than  the  allocation 
process,  but  can  still  be  lengthy  and  can 
impose  costs  that  affect  the  eventual 
development  of  a  service.  How  could 
spectrum  management  procedures  be 
streamlined  to  accommodate  new 
services  and  technologies  in  a  timely 
manner?  What  laws,  regulations,  or 
pohcies  would  have  to  be  changed  to  do 

8Q? 

15.  In  some  cases,  the  FCC  relies  on 
private  user  groups  for  specific  spectrum 
management  functions.  The  FCC  rules 
permit  private  groups  to  manage  some 


"  The  Private  Radio  Bureau  maintain*  the 
frequency  assignment  files  for  some  non-federal 
assignments. 

' '  5  use  551-59,  701-706. 

*'  Cellular  telephone  service  is  an  often  cited 
example  of  the  long  time  it  take*  to  institute  a  new 
use  of  spectrum.  The  first  proceeding  to  allocate 
spectrum  for  cellular  telephony  was  commenced  in 
1968;  the  spectrum  allocation  was  made  in  197S, 
although  the  flrsl  commercial  cellular  Ucense  was 
not  granted  until  1981.  As  part  of  that  process,  for 
example,  the  comparative  analysis  of  non-wireline 
cellular  applications  in  the  30  largest  markets 
consumed,  on  average,  412  d-nys  (13.7  months)  from 
hearing  designation  to  grant  of  a  construction 
permit.  See  Rural  Cellular  Non-Wireline  Licensing: 
Hearings  Before  the  Subcomm.  on  Communications 
of  the  Senate  Comm.  on  Comm<>rre.  Science,  and 
I'ransportalion.  lOOlh  Cong..  2d  Se»8. 8  (1988) 
(testimony  of  G.  Brock,  FCC  Common  Carrier 
Bureau). 


assignments  in  the  private  land  mobile 
radio  service  via  certified 
coordinators."  In  addition,  coordination 
of  frequency  use  by  satellite  earth 
stations  in  frequency  bands  shared  with 
terrestrial  microwave  radio  relay 
stations  is  performed  by  private 
companies.  Such  companies  have 
developed  extensive  data  bases, 
associated  frequency  management 
models,  and  automated  coordination 
techniques.  We  invite  parties  to 
comment  on  the  appropriate  role  of 
private  groups  and  companies  in 
spectrum  management.  How  effective 
have  these  user  groups  been  in  equitably 
approving  license  requests  for 
nonmembers?  Should  such  user  group 
frequency  management  be  encouraged? 
Is  it  necessary  to  modify  current 
processes  so  that  the  interests  of  parties 
not  already  using  the  spectrum  are 
advanced?  Could  other  types  of  services 
be  managed  through  the  use  of  private 
groups?  What  type  of  government 
oversight  over  such  groups  is  needed? 
16.  The  NTIA  spectrum  management 
process  can  be  more  rapid  than  the  FCC 
process  because  NTIA  manages  fewer 
users  and  because  NTIA's  management 
procedures  are  not  subject  to  the 
Administrative  Procedure  Act.  The  legal 
■standards  governing  the  FCC  process 
provide  for  public  comment  and  require 
the  FCC  to  publish  detailed  rationales 
for  its  management  decisions.  On  the 
other  hand,  the  NTIA  process  is  not 
open  to  the  public  because  classified 
information  may  be  involved.'* 
Similariy.  although  NTIA  rationales  for 
its  management  decisions  are  generally 
provided  to  the  IRAC.  they  are  not 
published  as  pubhc  documents.  Are  the 
FCC  and  NTIA  spectrum  management 
processes  effective  and  efficient?  If  not. 
what  can  be  done  to  make  them  so? 
Should  the  NTIA  process  be  more 
accessible  to  the  private  sector?  How 
might  this  be  done? 

17.  There  is  no  direct  avenue  for 
private  sector  requests  for  use  of  federal 
spectrum.  The  current  procedure  is  a 
two-step  process:  The  private  sector 
requests  federal  spectrum  by  contacting 
the  FCC.  which  then  requests  such 
spectrum  from  NTIA.  Should  there  be  a 


'»  See  47  CFR.  part  90.  subpart  H,  Policies 
Governing  the  Assignment  of  Frequencies.  Congress 
recognized  the  role  of  advisory  coordinating 
committees  when  it  amended  the  Communications 
Act  in  1982.  47  U  S.C.  332(b).  Congress  has 
encouraged  the  Commission  to  develop  mechanisms 
to  monitor  the  performance  of  coordinating 
committees.  The  FCC  has  undertaken  several 
proceedings  since  1982.  See.  e.g..  Notice  of  Proposed 
Rulemaking.  Frequency  Coordination  in  the  Private 
Land  Mobile  Radio  Service,  PR  Docket  No.  88-548 
(released  August  15. 1989). 

'♦  The  FCC  represents  the  non-federal  sector 
interests  in  the  NTIA  process. 


formal  procedure  that  addresses  private 
sector  requirements  for  federal 
spectrum? 

2.  Domestic  Coordination 

18.  The  jurisdictional  division 
between  NTIA  and  the  FCC  can  make 
management  of  the  spectrum 
complicated  and  possibly  provides 
another  obstacle  to  more  efficient 
spectrum  use.  As  previously  discussed, 
there  has  been  increased  sharing  of 
spectrum  between  jurisdictions. 
Nationally,  the  spectrum  (up  to  3(X)  GHz) 
is  allocated  as  follows:  1.4  percent  is 
federal  exclusive.  5.5  percent  is  non- 
federal exclusive,  and  93.1  percent  is 
shared  between  the  two.  When 
considering  the  more  desirable  spectrum 
below  30  GHz.  about  7.5  percent  is 
federal  exclusive.  33  percent  is  non- 
federal exclusive,  and  59.5  percent  is 
shared. 

19.  It  should  be  noted,  however,  that 
for  many  shared  allocations,  there  are 
both  primary  and  secondary  services. 
Stations  in  tfie  primary  service  have  the 
highest  rank.  Stations  in  the  secondary 
service  cannot  interfere  with  stations  in 
the  primary  service  or  claim  protection 
from  such  stations.  In  a  shared  band,  the 
federal  and  non-federal  allocated 
services  may  be  both  primary,  or  one 
primary  and  the  other  secondary. 

20.  While  NTIA  and  the  FCC  expend 
considerable  efforts  on  coordination  of 
their  spectrum  activities,  the  division  of 
management  responsibiUties  between 
the  two  agencies  can  make  efficient 
spectrum  sharing  more  difficult  in 
certain  respects.  For  example,  the 
absence  of  unified  databases  or  a  single 
source  of  information  about  spectrum 
use  makes  evaluations  of  such  use  more 
difficult.  This  split  of  jurisdiction  and  of 
information  data  bases  also  tends  to 
make  it  more  difficult  for  technology 
innovators  and  developers  to  find 
spectrum  that  might  be  used  for  a 
particular  purpose,  regardless  of 
whether  it  is  categorized  as  federal  or 
non-federal. 

21.  NTIA  seeks  additional  information 
on  the  strengths  and  weaknesses  of  the 
existing  domestic  coordination  process 
as  well  as  possible  actions  to  correct 
any  weaknesses.  Parties  should  address 
in  detail  the  administrative,  economic. 
and  technical  factors  that  affect  both 
perceived  problems  and  possible 
solutions.  Is  the  present  sharing 
arrangement  adequate  to  effectively 
manage  the  spectrum  in  a  timely 
manner?  If  not,  what  improvements 
should  be  made?  What  steps  should  be 
taken  to  improve  the  process  through 
which  a  potential  new  user  can  obtain 
information  concerning  the  use  or 
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occupancy  on  specific  frequencies  or  in 
the  band(s)  of  interest?  Should  general 
data  bases  of  frequency  assignments 
and  equipment  chacacteristics  be  kept 
and  made  publicly  accessible?  Should 
there  be  a  single  authority  to  centralize 
or  focus  national  telecommunications 
policy  and  coordination?  If  so,  how 
should  it  be  structured? 

3.  International  Structure  and 
Coordination 

22.  The  rm  holds  regional  or  world 
administrative  radio  conferences 
(RARCs  or  WARCs)  to  revise  the 
International  Table  of  Frequency 
Allocations  and  the  rules,  regulations, 
and  procedures  that  have  treaty  status 
among  the  signatories  of  the  ITU. 
International  coordination  of 
frequencies  and  satellite  orbital 
positions  are  performed  under  the 
auspices  of  the  ITU.  We  request 
comment  on  how  this  process  could  be 
improved. 

23.  Preparation  of  U.S.  proposals  and 
positions  for  nil  conferences  is  a  multi- 
year  process  of  negotiation  and  plaiming 
by  U.S.  organizations  involved  in 
spectrum  use  and  management, 
including  NTIA.  the  FCC.  and  the 
Department  of  State.  The  agencies 
coordinate  closely  in  developing  the  U.S. 
positions  and  proposals.  The  FCC  issues 
notices  of  inquiry  to  obtain  public 
comments  and  normally  establishes  a 
public  advisory  committee  for  additional 
advice.  NTIA  prepares  its  proposals  and 
positions  through  the  IRAC.  Is  the 
present  planning  for  U.S.  participation  in 
international  conferences  satisfactory 
for  advancing  U.S.  positions  relative  to 
international  spectrum  policies?  How 
could  this  process  be  improved?  What 
are  the  alternative  processes  that  could 
make  the  conference  preparation  and 
implementation  more  effective,  timely, 
and  efficient?  How  could  the  United 
States  more  effectively  participate  in  the 
ITU? 

24.  Other  international  events  also 
require  the  U.S.  to  plan  carefully  its 
spectrum  management  policies.  For 
example,  the  European  Community  is 
implementing  a  program  to  harmonize 
internal  markets  by  1992.  This  is  likely 
to  have  an  impact  on  European  positions 
and  proposals  for  spectrum  use  and 
management.  In  addition,  unification 
could  strengthen  European  advocacy  of 
specific  proposals  for  international 
spectrum  regulation  and  standards 
development.  NTIA  requests  comment 
on  the  effects  of  such  developments  on 
U.S.  spectrum  policies, 

B.  "Block" Allocation  System  Issues 

25.  The  International  and  National 
Tables  of  Frequency  Allocation  divide 


spectrum  into  "blocks"  for  use  by 
particular  radio  services.  Some 
advantages  of  the  block  allocation 
system  are  that  it  apportions  spectrum 
to  meet  predicted  future  demand;  allows 
relatively  easy  development  of 
coordination  procedures  to  avoid 
interference;  increases  design  certainty 
for  equipment  manufacturers;  and 
reserves  spectrum  for  socially  desirable, 
but  otherwise  imeconomic.  uses.  The 
block  system  also  has  the  advantage  of 
famiharity,  since  the  allocations  are  well 
known,  and  its  administration  is 
proceeding  on  an  ongoing  basis, 
nationally  and  internationally.'* 

26.  The  block  system  also  has  several 
disadvantages,  including  a  tendency  to 
become  rigid  and  difficult  to  change. 
This  may  retard  innovation.  There  may 
be  excess  demand  for  spectrum  in 
particular  blocks  or  in  particular 
geographic  areas.  In  addition,  once 
setUed  in  a  block,  the  same  stability  that 
allows  design  certainty  for  equipment 
manufacturers,  entrenches  user 
investment  in  the  equipment  needed  for 
a  particular  service  and  commits  use  of 
that  band  to  those  services  regardless  of 
subsequent  technological  or 
marketplace  developments.  We  ask 
parties  to  comment  on  the  strengths  and 
weaknesses  of  the  block  allocation 
system  and  to  address  the  specific 
issues  we  raise  below. 

1.  Impediments  to  Innovation 

27.  The  current  block  allocation 
system  is  designed  to  provide  simple 
technical  and  service  rules  for  avoiding 
harmful  interference.  Since  similar 
devices  and  radio  services  operate  in  a 
given  allocation  band,  it  is  possible  to 
establish  a  set  of  standard  rules  for  their 
compatible  development  and  operation. 
These  rules  permit  straightforward 
management  and  use  of  the  spectrum, 
since  litUe  or  no  interpretation  or 
technical  calculations  are  required  to 
permit  the  interference-free  operation  of 
a  new  system.  Over  time,  however,  the 
rules  become  rigid  and  difficult  to 
change  to  accommodate  new 
technologies  and  services. 

28.  The  current  block  allocation 
system  operates  with  some  flexibility 
through  the  use  of  "footnotes,"  which 
are  exceptions  to  the  allocations,  and 
through  accommodations  performed  on 
a  case-by-case  basis."  However,  there 


■*  See,  e.S;  A-  Felker  and  K.  Gordon.  A 

Framework  for  Decentralized  Radio  Service, 
Federal  Communications  Commission,  Office  of 
Plans  And  Policy  (September  1983);  W.  Longmaa 
Flexible  Allocation  of  the  Radio  Spectrum,  in 
Telecommunication  |oumal  Vol.  55.  no.  X  (1986)  at 
692-695. 

••  In  recent  years  both  NTIA  and  the  FCC  have 
addressed  some  congestion  concerns  by  introducing 
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is  some  question  as  to  whether  these 
measures  address  the  needs  of 
innovative  services.  How  successfully 
does  the  current  block  allocation  system 
accommodate  growth  of  expanding  and 
new  services? 

29.  A  rigid  allocation  structure  can 
cause  problems.  New  radio  systems  may 
be  developed  that,  while  more  efficient, 
are  not  compatible  with  present 
systems,  do  not  clearly  fall  into  a  single 
allocated  service,  or  for  which  there  is 
no  suitable  allocation  at  all.  Restrictions 
in  the  current  structure  may  cause  users 
to  operate  out  of  band  or  to  be  denied 
use  of  the  spectrum  altogether.  The 
frequency  allocation  process  must  be 
more  responsive  if  it  is  to  accommodate 
increasing  demand  and  complexity  of 
spectrum  use  as  technology  evolves. 
Would  allocation  flexibility  improve  if 
the  definitions  of  certain  radio  services 
were  amended?  If  so.  which  services? 
How  should  their  definitions  be 
amended? 

30.  A  block  allocation  system  can 
impose  a  considerable  burden  on  the 
innovator — that  is.  the  creator  of  a 
"new"  radiocommunications  service. 
The  current  system  permits  irmovators 
to  obtain  experimental  authorizations 
for  developmental  purposes.  However, 
an  innovator  usually  must  determine 
what  spectrum  is  potentially  available 
in  both  the  non-federal  and  federal 
sectors.  Then,  once  the  system  is 
sufficienUy  developed,  the  innovator 
must  petition  for  reallocation  of  the 
spectrum  for  the  service,  if  necessary, 
and  new  service  rules  must  be 
implemented  before  the  product  can  be 
brought  to  market.  Depending  on  the 
technical  characteristics  of  the  new 
service,  spectrum  may  not  be  readily 
available.  If  so.  the  innovator  must 
participate  in  an  administrative  process 
for  reallocation  of  the  spectrum.  The 
outcome  of  such  a  proceeding  is 
uncertain,  and  the  innovator  cannot  be 
assured  that  any  suitable  spectrum  will 
eventually  be  made  available  for  the 
new  service. 

31.  The  accommodation  of  new 
technologies  is  particularly  difficult 
when  a  radiocommunication  application 
is  developed  that  does  not  conform  to 
one  of  the  existing  defined  services.  The 
existing  users  of  the  spectrum  have  little 
incentive  to  make  room  for  such  a  new 
service.  Examples  are  seen  in  the  efforts 
to  find  spectrum  for  Lo-)ack  '''  and 


additional  flexibility  in  the  way  assignments  ar* 
made  in  certain  blocks.  See  infra,  paras.  45-62. 
"  See  Report  and  Order.  Amendment  of  the 
Commission  '$  Rules  to  Provide  for  Stolen  Vehicle 
Recovery  Svstems,  Gen.  Docket  88-566  (released 
October  16, 1989),  otherwise  known  a*  "Lo-lack." 

Cooliaued 
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BETRS.  •  •  Another  exampie  of 
inflexibility  in  the  allocation  table 
occurs  when  a  system  is  multiservice 
and  capable  of  performing  several 
functions." 

32.  The  current  system  may  reduce 
incentives  for  the  development  of 
innovative,  efilcient  or  new  services. 
What  types  of  services  and  users  does 
the  block  allocation  system  favor? 
Which  does  it  disadvantage?  Can  the 
process  of  introducing  new  and 
experimental  systems  be  streamlined, 
particularly  when  a  reallocation  of 
spectrum  would  be  required  under  the 
current  system?  If  a  new  service  is 
offered  in  a  band  that  is  allocated 
primarily  for  some  other  use,  when 
should  the  service  be  moved? 
Alternatively,  should  the  allocation  be 
changed? 

2.  Excess  Demand 

33.  Demand  for  a  particular  block  of 
spectrum  may  exceed  available  supply 
in  a  given  geographical  area,  especially 
in  congested  urban  areas.  For  example, 
additional  assignments  within  the  VHP 
television  allocation  are  not  available  in 
most  metropohtan  areas,  a  fact  that 
cannot  be  changed  without  changing  the 
underlying  technical  standards  of  the 
VHP  television  service.  Similarly,  the 
rapid  growth  in  demand  for  services 
such  as  land  mobile  radio  and  cellular 
telephony,  and  the  potential  demand  for 
an  even  greater  number  of  mobile 
communications  systems,  places 
pressure  on  other  allocations.*"  Does 


After  several  years  with  an  experimental  license, 
the  PCX;  granted  the  Lo-|ack  system  an  aDocation 
(by  footnote  to  the  allocation  tables)  on  a  co- 
primary  basis  with  federal  users  in  a  previously 
exclusive  federal  land  mobile  allocation.  This  was 
after  the  FCC  determined  that  it  could  .'u>l  find  a 
suitable  nationwide  allocation  in  non-federal 
allocations  and  NTIA  provided  federal  spectrum  for 
use  on  a  permanent  basis. 

'*  Report  and  Order,  In  the  Matter  of  Bcsic 
Exchange  Telecommunications  Radio  Sen'ice.  3 
FCC  Red  214  (54  Rad.  Reg^d  (PftF)  308)  (1967) 
(referred  to  as  "BFTRS").  A  BETRS  system  is  used 
to  extend  basic  telephone  service  to  areas  where, 
because  of  factors  such  as  remoteness  and 
geography,  it  is  prohibitively  expensive  to  provide 
such  services  over  wires.  The  BETRS  decision 
allowed  Rural  Radio  Services  (RRS).  of  which 
BETRS  is  a  part,  to  construct  radio  loops  between 
fixed  subscriber  points  using  frequencies  allocated 
for  land  mobile  use.  RRS  was  upgraded  to  a  co- 
primary  user  in  two  separate  Public  Land  Mobile 
Service  (PLMS)  bands. 

■*  Some  new  radars  are  used  for  both 
radiolocation  and  radiooavigation  functluns.  The 
radar  may  be  able  to  operate  m  a  rsdiolocation 
band  on  a  primary  basis,  but  its  radionavigation 
functions  would  be  on  a  non-interference  basis  only. 

">  An  example  of  this  type  of  pressure  over  the 
years  is  reflected  in  the  PCCs  decisions  to  increase 
sharing  and  reallocate  uae  of  the  t'lIF  broadcasting 
spectrum  to  help  relieve  congestion  in  land  mobile 
bands.  In  1970,  the  FCC  approved  sharing  of 
broadcast  channels  14-20  with  land  mobile,  rirai 
Report  and  Order,  Land  Mobile  UHF-TV  Channel 


the  block  system  adequately  provide  for 
future  spectrum  demand?  What 
modiHcations  might  be  desirable? 

34.  Most  frequency  blocks  are 
allocated  to  the  same  services 
throughout  the  United  States.  Such 
allocations  do  not  accommodate 
regional  differences  in  spectrum  use. 
and  some  blocks  may  be  lightly  used  in 
certain  geographic  areas  or  at  certain 
times  of  the  day  and  heavily  used  in 
other  areas  or  at  other  times.  Moreover, 
lightly-used  frequency  blocks  may  not 
always  be  in  the  most  desirable  portions 
of  the  spectnmi  or  in  the  geographic 
areas  where  overall  demand  for 
spectrum  is  greatest  What  changes  in 
the  current  system  woidd  enable  it  to 
more  effectively  accommodate  regional, 
temporal,  and  other  variations  in 
spectrum  usage? 

3.  Entrenched  Technologies 

35.  In  addition  to  limiting  a  service  to 
a  block  of  spectrum,  the  current  system 
also  tends  to  set  de  facto  technical 
standards  for  equipment  to  be  used  in 
that  block,  based  on  the  capabilities  of 
the  technology  at  the  time  the  spectrum 
was  allocated.  A  standard  technology 
for  a  block  provides  certainty  to 
equipment  manufacturers  and  can  result 
in  heavy  user  investment  in  conforming 
equipment.  Conversely,  such 
standardization  commits  use  of  that 
band  to  that  service.  As  a  result, 
existing  users  may  have  few  incentives 
to  change  to  new.  more  spectrum- 
efficient  technologies.  The  outdated 
technology  thus  becomes  entrenched, 
since  the  current  users  would  incur 
seemingly  unwarranted  costs  to  update 
their  equipment.  On  the  other  hand,  the 
costs  to  prospective  users  of  introducing 
new  technology  can  be  high.  The 
implementation  of  newer,  more  efficient 
communications  systems  can  be 
hampered  by  the  presence  of  older,  less 
efficient  ones.  What  is  the  effect  of  the 
current  allocation  system  on  such 
investment  decisions? 

36.  Transitions  from  old  to  new 
technologies  in  specific  bands  do  occur. 


Sharing.  Docket  No.  18261.  23  FCC  2d  125  (19  Rad. 
Reg.2d  (P&F)  1585)  (1970).  and  reallocated  channels 
70-83  exclusively  to  land  mobile.  First  Report  and 
Order  and  Second  Notice  of  Inquiry.  Future  Use  of 
the  Frequency  Bajid  906-seo  MHz.  Docket  No. 
18282.  36  FR  8644  (19  Rad.  Reg  2d  (P*F)  1663)  (1970). 
In  1986,  tha  FCC  proposed  further  sharing  of  the 
UHF  broadcast  spectrum,  again  to  relieve 
congestion  in  the  private  land  mobile  frequency 
bands,  particularly  in  the  nation's  largest 
metropolitan  areas.  In  1967.  broadcast  interests 
successfully  petitioned  the  FCC  to  delay  making  a 
decision  on  further  sharing  of  the  UHF  broadcasting 
band  pending  the  completion  of  the  PCCs  ATV 
inquiry.  Order,  Further  Sharing  of  the  UHF 
Television  Bond  by  Private  Land  Mobile  Radio 
Service.  2  FCC  Red  6441  (63  Rad.  Reg.  2d  (P&F)  1695) 
(1M7). 


In  the  land  mobile  services,  conditions 
became  sufficiently  crowded  and 
technology  improved  through  the  yeare 
that  federal  channel  plans  for  using  the 
allocated  bands,  which  were  initially 
based  on  100  kHz  channels,  were 
modified  to  chan.iels  of  50  kHz,  then  25 
kHz  and  now  12.5  kHz.  The  initial  100 
kHz  channel  width  was  the  minimum 
width  technologically  feasible  in  the 
1940s.  However,  the  combination  of 
advancing  technology  and  crowded 
spectrum  produced  a  pressure  for  more 
channels  and  hence  a  narrower  channel 
width.  There  have  been  similar 
decreases  in  channel  widths  in  the  non- 
federal land  mobile  arena."  How  can 
spectrum  managers  most  efficiently 
expedite  a  transition  from  older,  less 
efficient  technologies,  to  newer,  more 
efficient  technologies  under  the  existing 
block  system?  How  could  the  current 
system  be  altered  to  encourage  the 
deployment  of  "spectrum-conserving" 
technologies  when  crowding  occurs? 
When  new,  more  spectrum-efficient 
technologies  or  services  are  developed 
in  bands  where  there  is  little  crowding, 
should  spectrum  managers  seek  to  force 
or  encourage  conversion  to  the  new 
technology?  What  modifications  to  the 
present  system  would  provide  the  right 
signals  to  spectrum  managers  and  users 
to  anticipate  possible  spectrum 
shortages  in  presently  non-crowded 
bands  and  implement  new  technologies 
before  shortages  occur? 

C.  Alternatives  to  Apportioning  and 
Valuing  Spectrum 

37.  We  recognize  both  the  strengths 
and  weaknesses  of  the  existing 
allocation  and  assignment  system  and 
its  usefulness  in  apportioning  the 
spectrum  resource.  Apportionment  ** 
involves  choosing  among  competing 
uses  or  users  of  the  spectrum.  While 
ideally  the  requirements  of  all  spectrum 
users  should  be  met.  any  spectrum 
management  process  explicitly  or 
implicitly  establishes  priorities  for 
spectrum  use  in  apportioning  usable 
spectrum.  We  seek  to  examine  the 
criteria  used  in  the  present  management 
system  aud  alternative  systems  for 
making  apportionment  decisions. 

38.  We  request  information  regarding 
alternatives  to  the  present  system  for 
apportioning  spectrum  among  competing 
uses  and  users,  the  current  issues  that 


■'  Some  private  land  mobile  services  currently 
use  12.S  kiiz  bandwidths.  Both  government  and 
private  se<:tor  land  mobile  uaers  are  testing  S  kHi 
"narrowband"  technologies. 

"  The  lam  "apportionment."  at  used  in  thia 
paper,  refers  to  the  overall  process  of  spectnun 
resource  distribution  and  as  such,  subsumes  both 
"allocation"  and  "assignmenl." 
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such  alternatives  would  address,  and 
comparison  of  their  costs  and  benefits. 
As  part  of  such  an  analysis,  we  request 
information  on  the  effects  of  changing 
the  system  on  existing  spectrum  users. 
Should  any  new  apportionment  scheme 
be  applied  to  the  entire  spectrum  or  only 
specific  portions?  What  role  would 
federal  users  play  in  any  alternative 
allocation  scheme?  Should  such  a 
scheme  be  applied  in  exactly  the  same 
fashion  to  private  and  federal  users?  If 
not.  what  differences  would  apply?  How 
would  any  alternative  scheme  preserve 
the  strengths  of  the  block  allocation 
system — particularly  its  success  in 
controlling  interference  and  in 
promoting  uniform  national  radio 
standards?  Would  gains  in  U.S. 
competitiveness  result? 

39.  We  also  request  parties  to 
comment  on  the  new  spectrum 
management  systems  and  techniques 
being  introduced  in  other  countries — 
such  as  New  Zealand,  Canada,  and 
Australia."  What  are  the  strengths  and 
weaknesses  of  such  systems?  Could 
some  or  all  of  these  techniques  be 
adapted  to  the  U.S.  environment? 

40.  In  addition,  we  invite  parties  to 
comment  on  what  legal  authority  exists 
or  would  be  needed  to  permit  the  FCC  or 
NTIA  to  implement  any  proposed 
alternatives  for  apportioning  spectrum. 
For  example,  would  current  statutory 
provisions  provide  the  basis  for 
implementing  alternatives  or  would  new 
statutory  auOiority  be  necessary? 

1.  Present  Apportionment  Criteria: 
Equity  Issues 

41.  Historically,  the  United  States  has 
managed  spectrum  for  the  public  "in 
trust."  Spectrum  licensees  under  the 
Communications  Act  have  been  called 
"temporary  permittees — fiduciaries — of 
this  great  public  resource."  •*  The 
Communications  Act  charges  the  FCC 
with  determining  whether  a  non-federal 
spectrum  use  serves  "the  public  interest, 
convenience,  or  necessity."  »•  An 
administrative  finding  of  "the  public 
interest"  constitutes  the  primary  formal 
standard  for  apportioning  non-federal 
spectrum. 

42.  The  Communications  Act  does  not 
define  the  criteria  by  which  the  FCC  is 
to  judge  the  public  interest;  the  FCC  has 
broad  discretion  to  elucidate  and  give 


**  See  infra,  note  62.  regarding  innovativa 
spectrum  management  in  Canada.  New  Zealand 
and  Australia. 

*♦  Office  of  Communications  of  the  United 
Church  of  Christ  v.  FCC.  425  FJd  643.  546  (D.C  Cir. 
1969)  (broadcast  regulation). 

"  See  47  VSjC  303. 307. 900(a).  510(d). 


specific  content  to  the  public  interest 
standard.** 

43.  The  specific  criteria  used  by  the 
FCC  in  making  frequency  assignments 
vary  for  the  different  services.  For  some 
services,  such  as  private  land  mobile 
radio  below  800  MHz  or  the  amateur 
radio  service,  users  are  not  assigned  use 
of  a  frequency,  there  are  no  set  limits  on 
the  number  of  applicants,  and  there  are 
no  competing  applications  for 
Ucenses.'^  Where  there  are  competing 
applications  for  an  exclusive  license  in  a 
particular  service,  the  FCC  primarily 
uses  two  procedures  for  making 
assignments:  comparative  hearings  ** 
and  lotteries.*'  The  comparative  hearing 
procedure,  used  for  broadcast  licenses, 
considers  pubUc  interest  factors  such  as 
"diversification  of  control"  and  "best 
practicable  service  to  the  pubhc."  "^  The 
lottery  process  was  adopted  both  to 
expedite  the  assignment  process  and  to 
choose  fairly  among  applicants."  To 


»•  See.  e.g..  FCC  v.  WNCN  Listeners  Guild,  450 
U.S.  582  (1981). 

'''  For  a  discussion  of  sharing  In  the  private  land 
mobile  radio  services,  see  Report  and  Order. 
Frequency  Coordination  in  the  Private  Land  Mobile 
Radio  Services,  103  FCC  2d  1093. 1095  (60  Rad. 
Reg.2d  (PftF)  41)  (1986). 

"  47  U.S.C  307.  309(e);  see  also  Ashbacker  Radio 
Corp.  V,  FtC.  328  U.S.  327  (1945);  fohnston 
Broadcasting  v.  FCC,  175  F.2d  351  (DC.  Cir.  1940). 

«•  47 use.  309(i). The  FCC  first  employed 
lotteries  In  1983  to  process  cellular  telephone  and 
low  power  television  applications,  and  has 
increased  the  number  of  services  licensed  by 
random  selection.  In  March  1989,  the  PCC  proposed 
to  introduce  lottery  procedures  to  the  assignment  of 
radio  and  television  licenses.  Amendment  of  the 
Commission 's  Rules  to  Allow  the  Selection  from 
Among  Competing  Applicants  for  New  AM.  FM,  and 
Television  Stations  by  Random  Selection  (Lottery), 
MM  Docket  No.  80-15, 4  PCC  Red  2256  (1989). 

*'  Using  the  comparative  criteria,  an 
administrative  law  judge  must  compare  applicant* 
and  award  preferences  that  ultimately  will  decide 
the  assignment.  The  basic  elements  upon  which 
evidence  is  taken  at  a  comparative  hearing  were 
established  in  the  FCCs  Policy  Statement  on 
Comparative  Broadcast  Hearings.  1  FCC  2d  393  (5 
Rad.  Reg.2d  (P&F)  1901)  (1965).  Six  specific  factors 
are  discussed  in  the  Policy  Statement  (1) 
Diversification  of  control  of  the  media  of  mass 
communications.  (2)  full  time  participation  in  station 
operation  by  owners.  (3)  proposed  program  service. 
(4)  past  broadcast  record.  (5)  efficient  use  of 
frequency,  and  (6)  character.  See  also  West 
Michigan  Broadcasting  Co.  v.  FCC  735  fid  601. 
604-605  {DC.  Cir.  1964)  cert.  den.  470  U.S.  1027 
(1985).  In  addition,  the  Commission  considers  other 
factors  in  the  comparative  setting.  Including 
minority  or  female  ownership,  which  were  added  by 
case  law.  See.  e.g..  TV  A  Inc.  v.  FCC.  495  F2d  929. 
936-938  (D.C.  Cir.  1973)  c«rt  den.  419  U.&  986  (1974). 
(merit  for  minority  ownership).  Winter  Park 
Communications.  Inc.  v.  FCC.  873  ?2d  601 

*■  Under  1982  legislation,  preferences  may  be 
awarded  to  applicants  who  would  increase  the 
diversification  of  ownership  of  mass  media 
communications  and  additional  significant 
preferences  awarded  to  applicants  controlled  by 
members  of  minority  groups.  47  U,S.C.  309(i)(3)(A). 


date  it  has  been  employed  for  such 
services  as  cellular  telephone,  low 
power  television,  and  specialized  mobile 
radio."  Under  the  current  U.S.  spectrum 
management  system,  the  FCC  makes 
spectrum  assignments  essentially 
without  charge  to  users,  although  it 
assesses  certain  administrative  and 
other  license  fees  to  applicants  for 
certain  radio  services.** 

44.  NTIA  apportions  spectrum  among 
federal  users  with  the  advice  of  the 
IRAC.**  The  basic  role  of 
representatives  appointed  to  serve  on 
the  IRAC  is  to  function  "in  the  interest 
of  the  United  States  as  a  whole."  '*  The 
IRAC  negotiates  a  consensus  among  the 
various  federal  agencies,  taking 
guidance  from  the  goals,  and  in 
accordance  with  the  procedures,  set 
forth  in  the  NTIA  manual,'*  NTIA 
assigns  spectrum  to  federal  users  with 
no  charges  or  fees. 

45.  NTIA  seeks  comment  on  the 
current  criteria  for  apportioning 
spectrum.  Do  these  criteria  provide  for 
the  efficient  and  fair  use  of  spectrum?  Is 
demand  for  spectrum  being  met?  In  what 
spectrum  bands  is  demand  not  being 
met?  What  particular  services  require 
additional  spectrum?  Are  new  services 
and  users  being  accommodated? 


"  In  the  past  decade,  the  FCC  has  moved  away 
from  pervasive  management  of  non-federal 
spectrum  through  such  deregulatory  initiatives  as 
giving  operational  and  technical  flexibility  to 
licensees  and  by  permitting  frequency  coordination 
by  private  organizations  and  privately  negotiated 
interference  agreement*.  See  infra,  para.  45-52  and 
supra,  para  15.  For  an  extensive  discussion  of  recent 
FCC  deregulatory  measures,  see  D.  Webbink. 
"Spectrum  Deregulation  and  Market  Forces,"  paper 
presented  at  a  conference  on  "The  Consequences  of 
Current  US  Electromagnetic  Spectrum  Allocation 
Policies  and  Processes."  Center  for 
Telecommunications  and  Information  Studies, 
Columbia  University,  (October  14. 1968.  revised  July 
&1989). 

"  See  generally.  47  CFR  1.1101  et  seq.  In  addition, 
there  may  be  costs  incurred  in  securing  a  licenae 
(e.g.,  engineering  and  legal  fees). 

■*  See  Exec  Order  12048.  supra,  note  B;  sae  also 
NTIA  Manual  supra,  note  8,  at  tZ  1  J. 

»•  NTIA  Manual  supra,  note  8,  at  1.3.4. 1.4i. 

■*  The  authority  and  organization  of  the  IRAC  are 
set  out  in  Chapter  I  of  the  NTIA  manual  Chapter  2 
identifies  the  following  objectives  to  be  followed  in 
spectrum  management:  "(a)  to  enhance  the  conduct 
of  foreign  affair*:  (b)  to  serve  the  national  security 
and  defense:  (c|  to  safeguard  life  and  property:  (d) 
to  support  crime  prevention  and  law  enforcement 
(e)  to  support  the  national  and  International 
transportation  system*;  (f)  to  foster  conservation  of 
natural  resources:  (g)  to  provide  for  the  national  and 
international  dissemination  of  educational,  general 
and  public  interest  information  and  enteriainment: 
(h)  to  make  avadable  rapid,  efficient  nationwide 
and  woridwide  radiocommunication  services:  (i)  to 
promote  scientific  research,  development,  and 
exploration:  (j)  to  stimulate  social  and  economic 
progress;  and  (k)  in  summary,  to  improve  the  well 
being  of  man."  Id.  at  2.1. 
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2.  Flexible  Use  Proposals 

46.  Aa  noted  above,  tinder  a  rigid 
allocation  scheme,  new  technologies 
and  services  may  develop  that  do  not 
satisfy  the  requirements  of  existing 
blocks.  To  meet  these  needs,  flexible  use 
proposals  for  apportioning  spectrum 
focus  on  enco\iraging  flexibility  in 
spectrum  use,  without  substantially 
overhauling  the  spectrum  management 
system. 

47.  Throughout  the  19808,  spectrum 
managers  have  been  moving  toward 
permitting  greater  technical  flexibility 
within  frequency  blocks,  while  not 
changing  the  block  allocation  system  in 
its  entirety.  The  FCC  has  addressed 
some  congestion  concema  by  permitting 
certain  new  systems  that  employ 
advanced  technologies  to  meet  more 
flexible  technical  standards.  For 
example,  under  rules  established  in 
1982,  cellular  radio  operators  have 
flexibility  to  install  innovative  cellular 
technology  that  is  neither  based  on  older 
technical  speciHcations  nor  otherwise 
defined  by  the  FCCs  regulations.'^ 
Alternatively,  flexibility  theoretically 
could  be  improved  by  redefining  the 
radio  services.  Would  allocation 
flexibility  improve  if  the  definitions  of 
additional  radio  services  were 
amended?  If  so,  how  should  the 
definitions  be  amended?  How  should 
services  that  perform  one  or  more 
functions,  e.g.  communications  and 
navigation,  be  defined? 

4a  Other  "flexible  use"  proposals 
would  permit  the  operation  of  multiple 
systems,  determined  primarily  by  users, 
in  one  frequency  block.  For  example,  the 
FCC  has  allowed  broadcasters  to  offer 
"auxiliary  services"  on  their  assigned 
frequency  when  the  primary  services 
they  provide  remain  unchanged.  Thus, 
FM  stations  may  use  their  so-called 
subsidiary  communications 
authorization  (SCA)  for  both 
broadcasting  and  other  non-broadcast 
uses  such  as  paging."  In  1985,  the  FCC 
proposed  to  give  certain  UHF  television 
licensees  a  high  degree  of  flexibility  in 
determining  how  to  use  their  assigned 


*'  Second  Report  and  Order.  500  MHz  Reserve 
Channel  Release,  Private  Land  Mobile  Radio 
Service,  90  FCC  2d  1281  (52  Ri»d.  Reg.2d  IP&F)  (1) 
(1982).  For  other  example*  of  current  and  proposed 
tecknical  flexibility  tee  Webbink.  supra,  note  32. 

••  See  Report  and  Order.  Subsidiary 
Communtcauons  Authonznuon,  BC  Docket  No.  81- 
352.  47  Fed.  Reg.  1386  (SO  Red.  Reg.  2d  (PAF)  IIBS) 
(1982):  Pint  Report  and  Order.  Subsidiary 
CommmicoUoas  Aulhonzouon.  BC  Docket  .Mo.  82- 
536,  48  Fed.  Reg.  2At4S.  53  Rad.  Reg^  (PftF)  1518 
(1983).  Operauonai  flexibilily  uatng  the  SCA  hat 
progresaed  UKreaentally  tince  1955.  For  a 
diicusB'ot  of  this  area,  see  Webbtnk.  supra,  note  32 
at  9. 


channels."  This  proposal,  which  is 
pending  until  the  completion  of  the 
FCCs  Advanced  Television  (ATV) 
inquiry  *",  would  allow  licensees  to 
decide  whether  to  (a)  maintain  certain 
neighboring  channels  now  set  aside  for 
interference  protection  in  their  current 
"unused"  status,  (b)  operate  other 
services  {such  as  land  mobile)  in  those 
channels,  or  (c)  allow  others  to  operate 
on  those  channels.  The  proposal  would 
have  allowed  the  user,  rather  than  the 
FCC  a  limited  degree  of  choice  in 
providing  spectrum  access  to  new  users. 
In  a  separate  proceeding,  the  FCC  has 
suggested  granting  AM  broadcast 
licensees  permission  to  reduce 
interference  by  mutual  agreement.*  • 

49.  We  seek  comment  on  the  extent  to 
which  such  flexible  use  proposals  would 
increase  spectrum  efficiency  and 
fairness.  Could  these  proposals  be 
adapted  for  portions  of  spectrum  other 
than  those  already  proposed?  Are  such 
proposals  workable?  What  problems  are 
associated  with  them? 

50.  An  increasingly  important  method 
of  allocating  spectrum  relies  on  the 
avoidance  of  interference  as  its 
apportionment  criterion.  This  can  be 
used  to  make  the  existing  block 
allocation  system  more  flexible  by 
responding  to  the  introduction  of  new 
technologies  on  the  basis  of  whether 
they  meet  technical  "interference 
limits."  For  example,  radio  services 
could  be  allowed  to  operate  within  a 
given  band  of  frequencies,  with 
limitations  only  on  emissions  outside  of 
the  band  or  out  of  the  user's  authorized 
geographic  area.  As  long  as  any  station 
in  any  service  does  not  affect  the 
spectrum  in  another  service  by  more 
than  a  predetermined  interference  limit, 
that  station  would  be  acceptable.  NTIA 
seeks  information  on  how  the  current 
block  allocation  system  can  be  made 
more  flexible  through  the  use  of 
interference  criteria  to  provide  spectrum 
to  new  users.  How  useful  would  such  a 
method  be  in  providing  spectrum  to  new 
systems?  Which  existing  bands  could 
accommodate  new  users  through 
interference  criteria  and  which  could 
not?  What  types  of  new  users  could 
these  bands  acconmiodate?  How  should 
the  use  of  interference  criteria  in 


**  Notice  of  Propoeed  Rulcmalung.  Further 
Sharing  of  the  UHF  Television  Band  by  Private 
Land  Mobile  Radio  ServKes,  Gen.  Docket  8H72. 50 
Fed.  Reg.  25587  (releated  |une  la  1985).  See 
generally  Felker  and  Gordon  supra,  note  15. 

*•  Order.  Further  Sharwg  of  the  UHF  Television 
Bond  by  Private  Land  Mobile  Radio  Service,  aufira, 
2  FCC  Red  6441.  See  also,  supra,  note  2a 

*■  Notice  o/  Propoaed  Ruleiaakiog.  Policies  lo 
Encourage  Interference  Reduction  Between  AM 
Broadcast  Stations.  MM  Docket  8»-4«.  64  Fed.  Reg. 
11972  (releated  March  17. 1989). 


management  decisions  be  combined 
with  other  existing  criteria? 

51.  A  more  limited  example  of  a 
system  based  on  "interference  criteria" 
is  one  that  operates  today  for 
assignments  in  the  Low  Power 
Television  (LPTV)  service.  Each  new 
LPTV  station  is  "engineered"  into  the 
existing  assignments,  with  new 
locations  defined  on  the  basis  of 
predicted  desired-to-undesired  (D/U) 
signal  strength  at  the  edge  of  the 
stations'  service  areas.**  This  provides 
more  flexibility  since  the  location  of 
stations  is  not  predetermined,  but  is 
designated  to  fit  into  the  service  areas  of 
existing  stations.*'  This  concept  does 
not  eliminate  the  need  for  band 
boundaries  and  services,  but  may  allow 
new  technologies  to  be  accommodated 
in  previously  unavailable  frequency 
bands.  We  request  comment  on  the 
degree  to  which  such  a  scheme 
promotes  efficiency  and  fairness. 

52.  Finally,  the  FCCs  rules  already 
permit  flexibility  in  the  operation  of 
certain  devices  that  emit  low  levels  of 
radio  frequency  energy  but  are  not 
regulated  as  authorized  radio  services. 
These  range  from  systems  that  transmit 
low-power  signals  for  communications 
purposes  (such  as  garage  door  openers), 
to  systems  that  emit  signals  incidental 
to  their  operation  (for  example,  the  low- 
level  signals  emitted  by  personal 
computers).  Such  systems  are  covered 
by  part  15  of  the  FCC  rules  and  are  non- 
licensed.  Part  18  of  the  FCC  Rules 
covers  a  similar  group  known  as 
Industrial.  Scientific,  and  Medical  (ISM) 
equipment,  which  is  also  non-licensed. 
ISM  equipment,  such  as  microwave 
ovens  and  industrial  heaters,  uses  radio 
frequency  technology.  As  non-licensed 
equipment,  these  devices  and  systems 
operate  without  radio  service  status. 
They  must  not  cause  harmful 
interference  to  authorized  services,  and 
must  accept  interference  from  such 
services.  In  some  cases,  such  as 
powerline-carrier  systems,  continued 
electrical  service  to  the  community 
depends  on  such  "nonstatus" 
equipment 

53.  As  use  of  such  non-licensed 
devices  proliferates,  the  potential  for 
their  interference  with  radio  services 
also  increases.  At  the  same  time, 
pressure  from  users  of  these  devices  is 
becoming  a  significant  factor  in 
resolving  interference  problems.  How 


**  See  Felker  and  Gordon,  supra,  note  11  at  17. 


la 


**  Thia  proceaa  would  be  aootewbat  bmited  ainoa 
the  technical  charaderittioa  of  OKtain  type*  of 
tervicet  may  prechKie  the  operatiaa  of  otfaer 
ienricet  within  the  tame  baiML 
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does  the  iocreesing  use  of  spectrum  by 
non-licensed  devices  affect  other 
spectruiB  usen?  How  should  the  value 
of  non-HcaiMd  devices  be  determined 
in  comparison  to  authorized  radio 
services  for  purposes  of  spectrum 
management?  How  should  the  spectrum 
manager  consider  desires  of  consumers? 
What  role  should  technical  standards 
play,  whether  for  the  non-licensed 
devices  or  the  authorized  radio 
equipment?  In  cases  of  interference  to  or 
from  authorized  services,  should  the 
burden  of  eliminating  the  interference  be 
changed,  and  if  so.  how?  Should  non- 
licensed  safety  or  security  devices 
continue  to  operate  on  an  unprotected 
basis? 

3.  Market-Based  Systems  General 
Principles — Auctions 

54.  For  years  there  have  been 
proposals  to  manage  spectrum  through  a 
market  system — that  is,  by  using 
economic  vahie  to  the  user  as  a  criterion 
for  setting  priorities  among  competing 
demands  for  the  spectrum  resource. 
Under  such  proposals,  decisions 
concerning  spectrum  use  would  be 
based,  at  least  in  part  on  users' 
willingness  to  pay  for  spectrum,  radier 
than  on  administrative  determinations 
of  what  constitutes  appropriate 
allocations  for  types  of  service  and 
assignments  for  individual  users.**  One 
commonly  advanced  proposal  is  for  the 
FCC  to  distribute  currently  unassigned 
frequency  channels  in  certain  bands 
through  auctions.**  A  bill  now  pending 
in  the  Senate,  for  example,  woidd 
authorize  competitive  bidding  on  an 
experimental  basis  for  part  of  the 
currently  unassigned  spectrum.** 
Auctions,  however,  constitute  just  one 
type  of  market-based  approach  to 
spectrum  management  Other  specific 
market-based  proposals  have  been 
made  over  the  years.*' 


**  See.  e.g..  R.  Comb.  77ie  Federal 
Communications  Commission.  2  ).  of  L  and  Ecoo.  1 
(Oct.  1959):  A.S.  DeVany,  et  al..  A  Property  System 
for  Market  Allocation  of  the  Electnuna^ietic 
Spectrum:  a  Legal-EoimomuC'Siigintering  Stady.  21 
Stan.  L  Rev.  I4e«  [\m»  1980):  DJL  Ewiag.  Economic 
Efficiency:  The  Obfective  of  Spectrum  Management, 
IEEE  Transaction*  on  Electromagnetic 
Compatibility,  Vo!.  28  (Nov.  1978);  ).R.  Minaslan, 
Properiy  Rights  in  Radiation:  An  Alternative 
Approach  to  Radio  Frequency  Allocation,  IS  |.  of  L 
and  Econ.  221  (April  1975);  M.  MueHer.  Property 
Rights  in  Radio  Communication:  The  Key  to  the 
Reform  of  Telecommunications  Regulation  (CATC 
Institute)  (1962). 

*•  See  E.  Kwerel  and  AJ).  Felker.  Using  Auctions 
lo  Select  FCC  Licensees.  Fedaral  CammuBicatioM 
Commistion,  Office  of  PUrn  mud  Micy  (working 
paper.  May  1965), 

**  S.  170,  the  Spectjvm  Assignment  improvemenis 
Act  of  1989.  lOUl  Cong..  Isl  Seat.  (UBQ. 

*'>  Numerous  propoaait  for  uaing  ■■riwt 
principle*  have  been  cooaidered  by  the  Congreaa  la 
i«cei<t  year*.  The  viewt  of  both  proponent!  and 


55.  Proponents  of  market-baaed 
spectrum  management  ai^gae  that  it 
would  provide  an  efficient  and  equitable 
way  of  apportioning  the  spectrum 
resource.  Such  a  system,  they  claim, 
would  allow  users  to  determine  how 
spectrum  should  be  allocated  and 
assigned  baaed  on  thek  perceived  needs 
as  expresaed  by  wilUngneas  to  pay,  thos 
bringing  demand  into  equilibrium  with 
supply.  Allocations  of  spectrum  would 
tend  to  increase  for  uses  with  the 
highest  economic  value  to  society  and 
decrease  for  those  with  the  lowest 
value.  Since  users  are  paying  for 
spectrum,  they  would  have  incentives  to 
employ  the  resource  efficiently  by,  for 
example,  not  seeking  more  spectrum 
than  they  need  and  deploying  cost- 
effective  spectrum-consenring 
technology.*' 

56.  Some  claim  that  an  organized 
market  system  would  also  add 
flexibility  by  allowing  usage  to  change 
with  technology  and  consumer  demand. 
Such  a  system,  supporters  claim,  could 
be  administratively  less  burdensome 
than  comparative  hearings,  and  under 
some  proposals,  could  be  self-reguiating, 
requiring  fewer  management 
resources.*' 


opponents  of  such  proposals  are  contained  ia  the 
testimony  ^ven  in  the  Congress.  See.  e,g..  Spectrum 
Auctions:  FCC  Proposals  for  the  Airwaves:  Hearing 
Before  Subcomm.  on  Telecommunications, 
Consumer  Protection,  and  Finance  of  the  House 
Comm.  on  Energy  and  Commerce.  99th  Cong.,  2d 
Sets.  [Oct.  1, 1966):  and  Communicatjons  Transfer 
Fee  Act  of  J987:  Hearing  on  S.  1935  Before  the 
Subcomm.  en  Communications  of  the  Senate  Comm. 
on  Commerce,  Science,  and  Transportation.  ItXMh 
Cong..  2d  Sess.  (April  Z7, 1988). 

Market  principles  have  aiao  been  studied 
previously  within  the  Executive  Branch,  particularly 
in  the  late  19608  and  early  19708.  See.  e.g.,  R 
Roslow,  Final  Report  President's  Task  Force  on 
Communications  Policy  (Dec.  7, 1968);  Office  of 
Telecommunications  Pobcy,  Executive  Office  of  the 
President.  Economic  Efficiency  and  the  AJlocatiaa. 
Allotment  and  Assignment  of  Government 
Spectrum-Spoce  (report  by  C.B.  Thompson, 
consultant)  (March  1«73):  Office  of 
TelecoBmuracation*  Policy,  Executiv*  OfBce  of  the 
President  Management  of  Federal  Spectrum  Use 
Through  Shadow  Prices:  Can  it  be  Rendered 
Procticablef  (technical  proposal  submitted  by 
General  Electric  Company— TEMPO  Center  for 
Advanced  Studies)  (April  3. 1972);  and  Office  of 
Telecommunications  Policy.  Executive  Office  of  the 
President.  Paying  for  Airwave*  U»»— Concept  and 
Experiment  for  Including  the  Bcoaomic  Value  of 
Spectrum  in  OTP/IRAC  Prooet*  to  Allocate  and 
Assign  Airwaves  Use  within  the  US.  Govenaaent 
(June  1973). 

**  By  "cost-effective."  we  mean  that  osera  would 
have  spectnuD-oonaarving  incuttivaa  to  deploy 
technology  «p  to,  bat  aol  twjroMi  te  poM  al  wkidi 
the  cost  of  saviof  ■■  wUMaaal  Mtt  of  ■ 
through  techaologjr  aqasli  Ik*  a 
an  equivaleot  noit  thmj 
tpectnon  SMM0MHOt  tyslfl^ 

*•  MMtrrt-b— d  tysHsms  tot  tpectnan  altocattai 
and  MiifaBMi  eonld  also  prodaoa  iiaiifieaat 
revaoBM  kr  tha  paUic  Ttmrnvy.  IW  iHHM  niaed 
by  such  potential  "nveaaa  aakaacMMnt"  at« 
discussed  infra,  at  subsection  4,  paia.  e7-7a 


57.  Opponents  of  tlie  use  of  market 
principles  question  their  fairness  and 
efficacy  and.  aaMmg  etinr  tidags, 
contend  that  such  a  system  wo^  favor 
users  with  "deep  pockeU."  »'  Tbey  also 
express  concern  whether  d»  "pubHc 
interest"  standard  of  the 
Commimications  Act  could  be  satisfied 
if  there  were  wholesale  conversion  to 
market  principles  as  the  basis  for 
allocating  spectrum  or  assigning 
frequencies.  For  example,  comparative 
hearings  for  broadcast  licenses  consider 
"non-economic"  public  interest  factors, 
such  as  minority  ownership,  to  promote 
social  goals.  Furthermore,  the  present 
system  is  designed  to  accommodate 
socially  desirable  uses  such  as  public 
safety  communications  and  remote 
sensing  of  weather  that  might  not 
compete  successfully  in  a  market 
environment 

58.  Opponents  also  contend  that  a 
market-based  process  would  in  fact 
require  greater  resources  than  the 
present  system  to  perform  the  basic 
tasks  of  spectrum  management  limiting 
Interference  and  protecting  the  rights  of 
users.  They  also  argue  that  a  change  to  a 
market  system  could  cause  coordination 
problems  with  neighboring  countries 
such  as  Canada  and  Mexico  and  in  the 
mi  process. 

59.  NTIA  seeks  comment  on  the  extent 
to  which  further  appUcation  of  market 
principles  to  spectrum  management  is 
appropriate.  Would  such  a  proposed 
system  be  any  more  efficient  or  fair  than 
the  current  system?  How  could  such  a 
system  more  effectively  prevent 
"warehousing"  of  spectrum  by  users?  To 
what  degree  can  reliance  on  market 
principles  be  reccmciled  with  the  public 
interest  requirement  of  the 
Commtinications  Act?  What  would  be 
the  role  of  NTIA,  and  of  federal 
spectrum  users,  in  such  a  system?  Who 
is  likely  to  gain,  and  who  is  likely  to 
lose,  from  such  a  system?  How  would 
spectrum  needs  for  such  purposes  as 
public  safety  uses  be  accommodated? 
Are  such  principles  more  appropriate  for 
some  types  of  services  than  others? 
Should  such  principles  be  appUed  to 
current  as  well  as  new,  users?  What 
modification  would  be  necessary  to  die 
present  system  of  shared  and  exclusive 
allocations? 


■*  See,  e.g..  teetimony  given  in  Speelrym 
Auctions:  FOC  Proposals  for  the  Aitwart 
note  47,  (statement  of  )ohn  |.  McOomiefl,  ]t.  od 
behalf  of  the  Information  and  Teleuiuuutmlcetioni 
Technolagiaa  Graap  of  the  Eladranie  todmtriea 
Asaociatian  at  St-SS).  See  eho  staH)— nli  af 
Emmett  &  Kitchan  Jr.  on  behalf  af  the  NaHonol 
Asaoaation  of  Buaiaaaa  aad  Edueattaaa)  ladia 
Inc.  aad  Michad  K.  Brmwr.  oa  behalf  of  Sw 
NattoMi  TetapkoM  CoapMati«a  Aaaodatton. 


50702      Federal  Register  /  Vol.  54.  No.  235  /  Friday.  December  6,  1989  /  Notices 


60.  Finally,  some  foreign  countries, 
such  as  New  2^aland  and  Australia, 
have  recently  adopted  market-based 
systems  for  apportioning  at  least  part  of 
their  spectrum.  We  wish  to  examine  the 
experiences  of  these  and  other  countries 
in  this  area.  What  types  of  market-based 
systems  have  been  employed?  What 
benefits  were  realized  and  what 
problems  were  encountered?  How 
relevant  to  U.S.  spectrum  issues  is  the 
experience  of  these  other  countries? 

Property  Rights 

61.  Proposals  for  using  market 
principles  in  spectrum  management 
often  include  the  creation  of 
unambiguous  and  enforceable  spectrum 
"property  rights"  that  could  be  more  or 
less  freely  transferred  at  a  price.  Such 
transferable  rights,  it  is  argued,  would 
permit  a  true  market  in  spectrum  to 
develop  in  which  the  value  of  various 
parts  of  spectrum  would  be  determined 
through  their  sale.  Currently,  a  non- 
federal licensee  has  no  recognized 
property  right  in  its  assigned  spectrum 
and  may  not  "buy"  or  "sell"  spectrum 
rights.*'  In  practice,  however,  existing 
assignments  have  substantial  monetary 
value  on  a  "secondary  market"  among 
private  users,  and  are  bought  and  sold  in 
what  have  been  called  "private 
auctions."  *'  Such  "auctions"  are 
possible  because  non-federal  licenses 
are  transferable.  Frequently,  licensees 
transfer  their  assignments  as  part  of  a 
sale  of  a  spectrum-related  business  to 
another  firm."  While  such  transfers  are 
subject  to  FCC  review  and  approval,  it 
is  rare  for  such  a  license  transfer  to  be 
disapproved.'*  The  prices  paid  by  the 


• '  47  U.S.C  301 .  See  aUo.  FCC  v.  Sanders  Bros. 
Radio  Statior\.  309  U.S.  47a  475  (1940). 

*•  For  example,  see  Spectrum  Auctions:  FCC 
Proposals  for  the  Airwaves,  Hearing  Before  the 
Subcomm.  on  Telecommunications.  Consumer 
Protection,  and  Finance  of  the  House  Committee  on 
Energy  and  Commerce:  supra,  note  47  (statement  of 
Mark  S.  Fowler,  Chairman  of  the  Federal 
Communications  Commission  at  B-12.  and  opening 
statement  of  Hon.  Thomas  |.  Tauke  at  16.)  See  also 
discussion  In  H.  Celler  and  D.  Lampert  Charging  for 
Spectnm  Use,  Benton  Foundation  Project  on 
Conununications  and  Information  Policy  Options,  at 
13  (1909). 

•'  It  has  been  estimated  that  over  85  percent  of 
commercial  TV  stations  and  7S  percent  of 
commercial  radio  stations  are  not  owned  by  the 
Initial  licensee,  with  similar  turnover  in  the  newer 
cellular  and  S\(RS  markets.  Spectrum  Auctions: 
FCC  Proposals  for  the  Airwaves:  Hearing  Before  the 
Subcomm.  on  Telecommunications,  Consumer 
Protection,  and  Finance  of  the  House  Committee  on 
Energy  and  Commerce,  supra,  note  47  (testimony  of 
Mark  S.  Fowler,  Chairman.  Federal 
Communications  Commission,  at  9). 

**  In  1962  the  FCC  eliminated  its  antitrafiicking 
policy  and  rule  requiring  that  application*  for 
assignment  of  broadcast  facilities  beld  less  than 
three  years  be  designated  for  hearing  and 
substituted  ■  one-year  rule  for  licenses  obtained  in 
•  comparative  hearing  or  li&6nse  lottery.  Report  and 


acquiring  firms  in  such  cases  suggest 
that  often  the  economic  value  of  the 
spectrum  assignment  represents  a 
substantial  part  of  the  value  of  the 
overall  transaction.** 

62.  The  current  system  may  be  said  to 
create  "quasi-property  rights"  in 
spectrum.  To  the  extent  that  the  current 
system  is  unsatisfactory,  is  it  because 
these  rights  operate  within  the  current 
allocation  and  assignment  system,  with 
the  disadvantages  described  above?  Is  it 
because  the  value  of  spectrum  is 
captured  by  private  parties  receiving  a 
"windfall"  in  receiving  a  license,  and 
not  by  the  public? 

63.  While  proponents  argue  that  broad 
spectrum  property  rights  are  necessary 
to  an  effective  market-based 
apportionment  system,  others  object 
that  instituting  property  rights  for 
spectrum  users  would  be  a  major  and 
unwarranted  departure  from  the 
traditional  "public  trust"  theory  of 
spectrum  management.  They  question 
the  fairness  of  such  a  move,  which 
would  alter  the  current  status  of 
spectrum  users  as  "flduciaries"  of  the 
public.  Opponents  of  recognizing 
property  rights  in  spectrum  argue  that 
while  Ucense  revocations,  failure  to 
renew,  and  denials  of  transfers  of 
licenses  are  all  rare,  they  do  occur  '• 
and  serve  the  salutary  purpose  of 
deterring  behavior  by  licenses  that  is 
inconsistent  with  the  public  interest.  We 
seek  comment  on  the  extent  to  which 
property  rights  in  spectrum  should  be 
recognized.  To  what  extent  are  such 
rights  desirable?  To  what  extent  should 
they  be  limited  or  conditioned  by  the 
imposition  of  some  of  the  public  interest 


Oder,  Broadcast  Station  Voluntary  Assignments  or 
Transfers  of  Control,  BC  Docket  No.  81-897,  47  Fed. 
Reg.  55924  (52  Rad.  Reg.  2d  (P*F)  1061)  (1982).  recon. 
den.  SO  Fed.  Reg.  6944  (57  Rad.  Reg.  2d  (PftF)  1149 
(1965).  In  1963.  the  FCC  also  eliminated  its 
antitrafficking  rules  with  respect  to  common  carrier 
paging  systems.  Report  and  Order.  Public  Mobile 
Services  Rule  Revision.  CC  Docket  No.  80-67,  95 
FCC  2d  789  (54  Rad.  Reg.  2d  (PAF)  1661)  (1963). 

**  It  has  been  estimated  over  half  the  value  of  a 
mass  media  property  is  attributable  to  its  license,  as 
opposed  to  physical  assets.  Communications 
Transfer  Fee  Act  of  1987:  Hearing  on  S.  1935  Before 
the  Subcomm.  or  Communications  of  the  Senate 
Comn  on  Commerce,  Science  and  Transportation, 
supra,  note  47  (statement  of  Charies  K  Kadlec  at 
59).  Mr.  Kadlec  also  stated  that  mass  media 
accounts  for  two-thirds  to  three  quarters  of  total 
conununications  spectrum  transactions,  and  that  the 
average  broadcast  (radio  or  television)  station  sale 
was  for  $4J  million.  He  stated,  however,  that 
averages  are  misleading,  citing  examples  of 
transactions  with  much  higher  sales  price*. 
Including  the  purchase  of  VHF  television  station 
KTLA  in  Los  Angeles  for  more  than  S500  million. 

••  See,  e.g..  Fidelity  Television.  Inc.  v.  FCC.  502 
P.  2d  443  (D.C.  Qr.  1974);  Fidelity  Television.  Inc.  v. 
FCC.  515  F.  2d  684  (D.C.  Qr).  cert  den.  423  U.S.  928 
(1975):  RKO  General  Inc.  v.  FCC  «70  F.  2d  215  (D.C 
Clr.  1981),  cert  den.  456  U.S.  927, 457  US.  1119 
(1982). 


obligations  that  apply  in  the  present 
system?  Would  the  existence  of  such 
rights  add  efficiency  to  the  use  of 
spectrum?  Are  they  more  appropriate  for 
some  types  of  users  than  others  (for 
example,  mobile  communications  v. 
broadcasting)? 

Leases 

64.  One  specific  market-based 
apportionment  alternative  we  wish  to 
examine  is  the  assessment  of  a  fee  on 
use  of  a  particular  portion  of  spectrum, 
in  exchange  for  the  right  to  operate  on 
that  spectrum  for  a  defined  duration — in 
e^ect  a  "lease"  of  spectrum. 

65.  Such  an  approach  may  be  an 
appropriate  way  to  make  spectrum 
currently  allocated  for  federal  use 
available  to  the  private  sector,  while 
maintaining  the  government's  ability  to 
reclaim  the  spectrum  at  a  later  date  if 
needed.  The  process  would  be  akin  to 
common  Federal  Government  leases  of 
various  economic  rights  to  resources, 
such  as  rights  to  oil,  minerals,  grazing 
land,  timber,  or  water.*^  It  appears  that, 
if  well-designed,  these  leases,  by 
permitting  Uie  economic  exploitation  of 
valuable  resources  under  government 
control  while  preserving  the  rights  and 
interests  of  the  government  in  the 
underlying  property,  could  well  serve 
the  interests  of  both  the  private  and 
public  sectors.  In  the  present  context, 
federal  leases  potentially  could  provide 
spectrum  for  valuable  commercial 
purposes  while  still  allowing  the 
government  the  right  to  reclaim  the 
spectrum  if  future  demands  or  critical 
public  purposes,  such  as  national 
defense  or  public  safety,  so  require. 

66.  Leases  might  also  provide  an 
attractive  alternative  to  innovators  and 
entrepreneurs  who  find  it  difficult  to 
obtain  any  spectrum  under  the  present 
regulatory  system,  but  who  might  not  be 
able  to  afford  to  "purchase"  spectrum  in 
an  alternative  system  based  on 
auctions.*' 

67.  NTIA  seeks  comment  on  whether 
spectrum  leases  would  be  a  viable 
spectrum  management  alternative.  What 
types  of  users  would  be  best  served  by 
spectrum  leases?  What  terms  (for 


•'  For  example,  under  43  U.S.a  1337(a)(1),  the 
Secretary  of  the  Interior  is  authorized  to  grant 
certain  oil  and  gas  lease*  to  the  highett  bidder  by  ■ 
competitive  bidding  process.  The  Secretary  may, 
under  this  sectioa  accept  several  types  of  bids, 
including  "cash  bonus"  bids  with  an  accompanying 
royalty  or  "variable  royalty"  bids.  See  also  the 
Mineral  Leasing  Act  of  192a  30  U.SX:.  181-287. 

**  A  lease  system  allowing  for  an  up-front 
payment  with  the  payment  of  a  fee  (or  royalty) 
baaed  on  gross  revenues  thereafter,  similar  to  oil 
and  gas  leases  [supra,  previous  note),  could  benefit 
entrepreneurial  spectrum  user*  by  lowering  barrier* 
to  entry. 
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example,  length,  conditions,  termination 
rights,  subleasing  rights)  would  make 
leases  attractive?  *"  What  would  be  the 
best  method  of  setting  lease  rates? 

4.  Revenue  Enhancement  Proposals 

68.  Distinct  from  the  use  of  market 
principles  to  achieve  the  goals  of 
economically  efficient  spectrum  use  and 
equitable  spectrum  apportiomnent. 
certain  proposals  for  spectrum 
management  reform  include  revenue 
enhancement  for  the  Federal 
Government  as  an  explicit  goal.  Under 
the  current  spectrum  management 
system,  the  question  arises  whether  the 
United  States,  as  the  nation's  "supplier" 
of  spectrum,  should  earn  a  return  on 
spectrum  used  by  the  public.  Such  use 
fees  or  other  mechanisms  could 
potentially  be  a  large  source  of  revenue 
for  the  govemmenl.*"  We  request 
comment  on  how  such  a  system  could 
operate. 

69.  Most  market-based  proposals  for 
spectrum  reform  would  produce  revenue 
enhancement  benefits,  as  well  as  the 
efHciency  and  equity  benefits  discussed 
above.  However,  revenue  enhancement 
does  not  require  a  market-based 
solution.  Recent  proposals  for  realizing 
revenue  from  spectrum  assignments 
would  use  a  variety  of  mechanisms  for 
assessing  spectrum  use  charges.  One 
proposal  for  broadcasting  suggests 


*■  While  long-term  leases  provide  certainty  to  ■ 
lessee,  they  also  increase  the  risk  to  the  lessor  that 
needed  spectrum  will  be  unavailable  in  the  future 
should  circumstances  change.  We  ask  commenter* 
to  address  various  lease  alternatives  that  could 
satisfy  both  the  need  of  the  lessee  for  certainty  (so 
that  investment  in  equipment  and.  if  a  new  offering, 
stari-up  costs  can  be  prudently  made),  with  the 
need  of  the  lessor  for  protection  against  future 
contingencies.  For  example,  would  "rolling"  lease 
terms,  with  an  initial  specified  period  (e.g..  five 
years)  renewable  annually  thereafter  for  additional 
one-year  periods,  provide  sufficient  stabiKty  to 
permit  private  investment  in  their  ase  for  at  lea*l 
some  applications? 

*o  For  examplt.  FCC  Chainaan  Alfred  C  Sike* 
recently  testified  that  "the  200  MHz  of  spectrum 
which  H.R.  2965  proposed  to  transfer  to  non- 
Government  use  could  be  valued  as  high  as  tltn 
billion."  The  Emerging  Technologies  Act  of  19B9: 
Hearings  an  HJL  2965  before  iba  Subcomm.  oa 
Telecommunications  and  Finance  of  the  House 
Comm.  on  Energy  and  Commerce,  Nov.  2. 1989, 
(prepared  statement  of  Alfred  C.  Sikes.  Chairman  of 
the  Federal  Comnunicationa  CoaiinisBion.  at  11). 

Moreover,  the  Administration's  1990  budget 
package  contain*  a  competitive  bidding  proposal  for 
licenses  in  unasaigned  UHF  spectrum,  for  the 
revenue-enhancement  reasons  discussed  above.  See 
Building  a  Better  America  at  154  (Feb.  9,  ISBB). 
Estinate*  of  revenues  generated  by  auctions  vary 
from  $500  million  for  the  sale  of  four  megahertz 
(Congressional  Budget  Office.  Reducing  the  Deficit- 
Spending  and  Revenue  Options,  at  228)  to  $3.38 
billion  for  the  six  megaberli  that  would  be 
auctioned  under  the  proposal  in  S.  170  {sapra,  note 
46).  Sve  generally.  Raising  Revenues  with  the 
Auction  Option  for  the  Telecitmmunications 
Spectrum.  Heritage  Foundation  Issue  Bulletin  (May 
19B9)at8. 


granting  licenses  for  30  to  40  years,  and 
charging  licensees  an  annual  fee  of  one 
or  two  percent  of  gross  revenues  for  the 
duration  of  the  hcense.**  We  also  note 
that  certain  other  countries  *'  are 
considering  or  have  implemented 
proposals  to  sell  or  lease  the  spectrum 
or  obtain  revenues  from  license  fees.  We 
request  comment  on  whether  the  current 
spectrum  management  system  should  be 
modiHed  for  purposes  of  revenue 
enhancement,  or  whether  a  new  ej'stem 
should  be  established.  What  would  be 
an  appropriate  and  accurate  way  to 
assess  charges  for  spectrum  use?  How 
would  such  proposals  affect  current  and 
future  users?  Should  government 
spectrum  users  be  included  in  any  such 
proposals? 

70.  While  some  revenue  enhancement 
proposals  are  designed  to  raise  general 
revenue  for  the  Treasury,  others  would 
use  the  prtxieeds  from  any  fees  to 
establish  spetnalized 
telecommunications  programs.  For 
example,  a  bill  introduced  in  the  Senate 
in  1987  would  have  imposed  a  fee  on 
license  transfers  and  used  the  proceeds 
to  fund  public  broadcasting.** 

71.  Opponents  of  fees  question  their 
appropriateness,  especially  when 
applied  to  non-commercial  services, 
such  as  amateur  radio  or  public  safety, 
or  for  federal  users.  We  request 
comment  on  whether  proceeds  from  anj' 
such  fee  program  should  be  targeted, 
and,  if  so,  for  what  purposes? 

D.  Spectrum  Conservation:  Technology 

Issues 

1.  Accommodating  Demand  for 
Spectrum  Through  Technology 

72.  Under  the  current  allocation 
system,  technological  innovations  can 
increase  the  supply  of  usable  spectrum, 
through  either  the  use  of  spectrum  at 
higher  frequencies,  or  techniques  that 
allow  more  users  in  the  same  frequency 
bands.  Since,  as  noted  above,  certain 
frequency  bands  have  physical 
properties  more  desirable  than  others 


*'  Celler  and  Lampert.  sup/o.  note  52,  at  14-15. 

*'  Canada,  for  example,  is  correntiy  charging  twth 
private  and  public  sector  entities  for  use  of  tha 
spectrum,  with  prices  set  at  a  rate  that  covers  the 
cost  of  spectrum  management  operations.  New 
Zealand  plans  to  begin  miplementation  of  a  free 
market  system  of  auctiarang  spectrum  by  the  end  of 
the  year.  We  also  understand  that  Australia  has 
recently  auctioned,  in  a  closed  tender  limited  to 
existing  AM  broadcasters,  the  use  of  2  PM 
broadcast  stations  in  4  cities,  with  the  intention  to 
auction  additional  FM  stations  next  year. 

**  S.  1935,  the  Commimicattons  Transfer  Fee  Act 
of  1987, 100th  Cong.,  Ist  Sess.  (1987):  see  Hearings 
cited  supra,  note  47.  See  also  Broadcasting 
Magazine  (May  2. 1988)  at  88.  It  has  alio  been 
suggested  tiiat  any  proceeds  derived  from 
competitive  b«dd<iig  could  be  aaed  fur  the  same 
purpose. 


for  some  uses,  continuous  expansion  to 
higher  frequencies  over  time  becomes 
difficult.**  Under  these  conditions,  ttie 
most  feasible  options  are  either  to 
develop  tedinologies  that  use  ^e 
spectrum  more  efficiently  or  to 
reallocate  portions  of  the  spectrum. 

73.  Although  advanced  technologies 
can  allow  more  options  and  potentially 
greater  use  of  the  spectrum,  existing 
rules  and  regulations  are  not  always 
able  to  accommodate  this  flexibility.  We 
request  comment  on  how  policy-makers 
can  develop  spectrum  management 
techniques  that  accommodate 
unanticipated  innovative  use  in  order  to 
avoid  spectrum  waste. 

74.  One  of  the  difficulties  with 
evaluating  spectrum  conservation 
techniques  is  in  quantifying  spectnmi 
use.  Several  models  that  do  so  have 
been  proposed.**  NTIA  has  also 
developed  computer  models  that 
graphically  portray  spectrum  use  and 
assess  spectrum  conservation 
techniques.**  One  of  these  models  is  the 
Spectrum  Use  Measure  (SUM),  which 
^aphically  illustrates  spectrum  use  (by 
usin^  assignment  data)  as  a  function  of 
geography  and  frequency  bands,  SUM 
can  be  used  as  an  indicator  for  planning 
the  use  of  frequency  bands  in  certain 
parts  of  the  country  and  determining 
locations  for  the  application  of  tighter 
spectrum  standards  to  accommodate 
increased  demand  How  effective  are 
such  models?  What  are  their  strengths 
and  limitations?  Are  there  other  models 
that  might  be  more  effecbve?  We 
request  information  and  procedures  on 
how  to  assess  relative  levels  of 
spectrum  use  by  different  services.  How 
can  one  evaluate  efficient  use  of  the 
spectrum  when  comparing  disparate 
services,  such  as  laiid  mobile  to 
broadcasting? 


**  In  addition,  as  noted  abovt.  the  cuirent  US. 

block  allocation  plan  restricts  the  frequencies 
available  to  users  in  each  daa*. 

•»  CCIR.  Definition  of  Spectrum  Use  and 
Efficiency.  Report  663-2,  Vol  1.,  XVIth  PJenary 
Assembly.  Dubrovnik,  Yugoslavia,  International 
Radio  Consultative  Committee.  Intematiooal 
TelecomDMinication  Union.  Geneva.  Switserland, 
(1986);  Ri.  Hinkle  and  A.  Fsrrar,  Spectrum 
Conservation  Techniques  for  Fixed  Microwave 
Systems.  NTIA  Report  No.  89-243.  National 
Telet»mmanications  and  Information 
Administration.  U.S.  Department  of  Commerce, 
(May  ISSB). 

•*  R.  Mayher.  R.  Haine*.  et  al.  77ie  SUM  Data 
Base:  A  New  Measure  of  Spectrum  Use.  NTIA 
Report  88-238.  National  Telecommunications  and 
Information  Administration.  U.S.  DepaiUiieiit  of 
Commerce,  (Ajj«.  1988);  R.  Haioss  and  LUts.  The 
SUM  Land  Mobile  Model:  Application  of  the 
Spectrum  Use  Measure  to  the  Land  Mobile  Model 
NTIA  Report  89-248.  National  Tetecommunicabons 
and  Information  Administration,  US.  Department  of 
Commerce,  (Sept  1980). 
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75.  Direct  measurement  of  spectnim 
usage  using  computer  controlled 
monitoring  or  measuring  equipment  is 
another  way  of  determining  whether 
particular  frequency  bands  are 
becoming  crowded.  To  measure  actual 
use  of  an  assigned  frequency,  NTIA  uses 
the  Radio  Spectrum  Measurement 
System  (RSMS).  a  van  equipped  with 
radiocommunication  measurement 
devices,  capable  of  measuring  radio 
signals  within  most  of  the  usable 
spectrum.  The  RSMS  provides 
information  that  assists  in  determining 
the  level  of  spectrum  occupancy, 
assuring  compliance  with  standards, 
evaluating  whether  equipment  will 
interfere  with  operations  in  other  bands, 
and  assessing  the  extent  of  sharing 
within  a  particular  frequency  band.  This 
information,  while  valuable,  is 
necessarily  limited  because  there  is  only 
one  RSMS  van  for  the  entire  United 
States.  The  FCC  has  several  monitoring 
vans  used  primarily  for  enforcement  and 
interference  resolution.  These  vans  are 
equipped  for  limited  occupancy  studies, 
but  are  not  fully  automated.  Is  direct 
measurement  a  worthwhile  technique 
for  determining  band  crowding?  Should 
the  government  use  an  RSMS-type  of 
system  to  monitor  and  evaluate  the  use 
of  the  spectrum  on  a  more 
comprehensive  basis?  If  so,  how  should 
it  be  funded?  Would  more 
comprehensive  governmental  monitoring 
by  either  NTIA  or  the  FCC  lead  to 
improved  assignment  practices  and  thus 
assist  in  more  efficient  use  of  the 
spectrum  or  would  it  in  some  way 
contribute  to  unnecessary  regulatory  or 
administrative  burden?  Would  market- 
based  apportiormient  of  frequencies 
increase  the  need  for  this  type  of 
monitoring  (for  example,  to  detect 
spurious  emissions  and  larger-than- 
permitted  bandwidths),  or  would  it 
permit  government  to  rely  more  on 
private  enforcement  activities? 

2.  The  Role  of  Technical  Standards 

76.  Technical  standards  for 
radiocommunication  operations,  which 
directly  affect  the  adoption  of  new 
technologies,  are  established  for  a 
number  of  reasons.  First  individual 
users  seek  to  establish  an  acceptable 
level  of  quality  in  the  systems  offered  to 
them  by  vendors.  Second,  several  users 
may  seek  to  minimize  their  individual 
costs  and  increase  their  flexibility  by 
procuring  similar  equipment  from 
several  vendors.  Third,  operators  may 
need  to  maintain  interoperability  with 
other  systems  throughout  an  area, 
country,  region,  or  the  world,  as  in  the 
services  used  by  broadcasters,  police,  or 
common  carriers.  Fourth,  manufacturers 
may  seek  to  minimize  the  costs  of 


producing  equipment  by  establishing 
regional  or  worldwide  standards  that 
ensure  larger  markets  for  their  products. 
Fifth,  standards  are  used  to  "conserve 
spectrum"  by  adopting  technologies  that 
use  less  bandwidth,  such  as  narrowband 
technology.  On  the  other  hand, 
standard-setting  may  be  avoided  when 
the  benefits  to  particular  parties  are  too 
small  to  justify  participation  in 
developing  or  using  a  standard.'^ 

77.  If  set  prematurely,  standards  can 
restrict  the  development  of  a  technology. 
If  set  too  rigidly,  they  can  restrict  the 
development  of  new  replacement 
technologies.  When  standards  are  set 
they  may  be  selected  so  that  most  of  the 
existing  equipment  can  meet  them  or  so 
that  one  particularly  desirable 
technology  is  used. 

78.  Standards  based  on  norms  for 
existing  technologies  can  be  clear  and 
detailed.  In  theory,  they  act  to  preclude 
the  offering  of  equipment  inferior  to  the 
standard.  In  fact,  they  may  remove  a 
manufacturer's  motivation  to  exceed  the 
standard  with  a  new,  more  effective,  or 
efficient  technology.  Depending  on  the 
extent  to  which  a  standard  is  enforced 
and  actively  implemented,  instead  of 
being  a  "floor"  for  technological 
development,  a  standard  may  become  a 
"ceiling."  controlling  technology 
subsequently  made  available.  Are  there 
effective  alternatives  to  such  standards 
for  radiocommunication  systems? 

79.  Standards  that  attempt  to  promote 
a  speciHc  technology  often  do  so  while 
restricting  innovation  of  newer  and 
possibly  more  desirable  technologies. 
For  example,  the  establishment  of 
standards  for  UHF  television  channels 
40  years  ago  created  a  number  of 
"taboo"  channels  that  cannot  be  used  in 
a  given  geographic  area.  Television 
receivers,  although  improved  since  that 
time,  are  designed  to  rely  on  such 
taboos,  even  though  better  designs  are 
feasible.  As  a  result,  a  large  portion  of 
the  UHF  broadcasting  band  cannot  be 
used.  This  represents  an  inefficient  use 
of  a  very  valuable  portion  of  the 
spectnun.  While  technological 
advances,  such  as  improved  television 
receiver  design,  could  allow  some  of  the 
taboos  to  be  relaxed,  changes  in  the 
UHF  service  could  not  occur  without 
significant  impact  on  the  industry  and, 
potentially,  millions  of  households  with 
television  sets.  In  light  of  this  example, 
what  are  the  costs  and  benefits  of  the 
existing  types  for  standards  of 
radiocommunication  systems?  How  can 
standards  be  set  to  encourage 


*^  See  S.  Besen  and  G.  Saloner.  "The  Economics 
of  Telecommunication*  Standards."  in  Changing  the 
Rules.  R.W.  Crandall  and  K.  Flamm  (eds.).  The 
Brookings  Institutioa  Washington.  DC.  (1969). 


innovation  while  retaining  other  benefits 
of  standardization? 

80.  NTIA  also  wishes  to  examine  the 
effects  of  standards  established  for  one 
radio  service  on  other  services.  For 
example,  new.  more  spectrum-efficient 
technologies  are  sometimes  more 
sensitive  to  interference  than  older,  less 
efHcient  technologies.  As  a  result, 
stations  in  one  service  that  use  new 
state-of-the-art  technology  may  be 
sensitive  to  extraneous  emissions  from 
stations  in  another  service  operating  in 
a  nearby  frequency  band,  even  though 
the  latter  fully  conforms  to  all  existing 
standards.  Conversely,  new  technology 
might  cause  interference  to  stations  in 
other  services.  U.S.  spectnun 
management  policies  have  usually  given 
priority  to  existing  users,  and  new  uses 
have  been  expected  to  adjust  to  the 
existing  environment.  As  technology 
develops  and  the  spectrum  become  more 
crowded,  should  existing  users  be 
required  to  adjust  their  operations  to 
accommodate  new  users  deploying  more 
efficient  technology?  Who  should  bear 
economic  costs  of  replacing  or  refitting 
the  existing  systems?  Can  flexible 
standards  be  designed  so  that  they 
change  as  technology  changes? 

81.  Standards  are  also  important  in 
terms  of  trade  and  U.S.  competitiveness 
in  industries  that  rely  on  spectrum  use. 
We  request  comments  on  whether  other 
countries'  spectrum  standards  serve  as 
trade  barriers.  If  so,  what  actions  should 
the  United  States  take  to  eliminate  these 
barriers? 

3.  Alternatives  to  Spectrum  Use 

82.  The  primary  alternatives  to 
spectrum  use  are  wire  or  fiberbased 
technologies.  Wire  and  fiber  are,  by 
their  nature,  fixed  communications 
linJcs,  and  therefore  cannot  entirely 
replace  use  of  spectrum  for  mobile  or 
radar  applications.  For  applications 
where  both  the  transmission  facility  and 
the  receiver  are  fixed,  however,  wire 
seems  a  logical  choice  for  a 
transmission  medium.  This  is  especially 
true  when  radio  spectrum  is  in  short 
supply  relative  to  demand.  In  the  past, 
certain  technical  characteristics  of  wire. 
Including  both  bandwidth  limitations  of 
copper  wires  into  the  home  and 
amplification  requirements  of  coaxial 
cables  in  long  distance,  made  radio  a 
preferred  conununications  medium  for 
certain  applications.  Fiber  optic  cables 
have  neither  limitation.  For  many 
applications — when  reliability  and 
security  are  crucial,  when  very  wide 
bandwidths  or  high  data  rates  are 
required,  or  when  digital  transmission  is 
desired— fiber  may  be  a  more  desirable 
medium  than  radio,  even  putting  aside 


Federal  Register  /  Vol.  54.  No.  235  /  Friday.  December  8.  1989  /  Notices 


50703 


any  consideration  of  potential  spectrum 
shortages.**  What  are  the  general 
trends  in  the  shifts  from 
radiocommunications  to  wire  or  fiber  or 
vice  versa?  How  will  these  trends  affect 
the  management  and  use  of  the 
spectrum?  How  do  current  spectrum 
management  practices  encourage  or 
discourage  these  trends? 

83.  Deployment  of  fiber  optic  cable  in 
telecommunication  networks  has  grown 
rapidly  in  recent  years,  creating  large 
amounts  of  capacity  available  for  point- 
to-point  communications,  particularly  in 
the  long  distance  telephone  market,  bi 
this  particular  market,  is  it  reahstic  to 
assume  that  fiber  could  soon  replace  or 
at  least  reduce  the  importance  of 
microwave  communications,  both 
terrestrial  and  satellite?  Could  this  be 
possible  for  other  than  long  distance 
uses  of  microwave  technologies?  What 
other  types  of  services  could  use  this 
spectrum?  Should  radiocommunication 
uses  be  granted  when  nonradio  means 
are  readily  available? 

84.  Further  deployment  of  fiber 
networks,  throughout  the  public  network 
and  also  to  the  home,  could  have  the 
effect  of  preserving  the  finite  spectrum 
resource  for  those  applications  for 
which  it  is  better  suited.  The  growth  of 
fiber  communications,  where 
appropriate,  and  the  reclamation  of 
spectrum  previously  used  for  such 
communications  could  ultimately  free 
additional  spectrum  for  services  more 
suited  to  radio.  Future  types  of 
advanced  television  systems  might  be 
better  suited  to  transmission  over  fiber 
than  radio,  both  because  of  potentially 
wider  bandwidth  requirements  than 
current  broadcast  television,  which  may 
be  difficult  to  accommodate  in  the  radio 
spectrum,  and  because  of  the  fixed 
nature  of  television.'*  It  is  important  to 
note,  however,  that  each  of  these 
potential  transitions  from  spectrum  use 
to  fiber  use,  in  particular  that  for 
television,  are  infused  with  public 
interest  concerns.''"  These  concerns 


**  For  example,  consortia  of  electrical  utilities, 
such  as  Noriight  in  the  Midwest,  have  replaced  their 
utilities'  private  microwave  radio  networks  with 
fiber  networks  for  reliability  reasons. 

**  There  is  some  use  of  portable  television  today 
(such  as  through  Sony  "Watchman"  and  similar 
receivers).  This  use,  we  believe,  is  still  quite  small 
compared  both  to  overall  television  viewing  and 
other  broadcast  uses,  including  AM  and  FM  radio. 

'•  Television  broadcast  "over-the-air"  (i.e.,  using 
the  radio  spectrum)  has  traditionally  t>een  fully 
funded  by  advertiser*,  or,  in  the  case  of  public 
television,  by  government  grants  and  private 
donations,  and  provided  to  viewers  at  no  charge. 
Television  delivered  over  wir»— Le..  cable 
television — hat  traditionally  been  supported  in 
substantial  part  by  charges  to  viewers.  This 
difference  raises  substantial  public  interest 
concerns  alMut  a  shift  of  television  from  spectrum- 
based  to  wire-  or  fiber-based  delivery  system*. 


should  be  carefully  evaluated  before 
taking  steps  to  encourage  such 
transitions  from  spectrum  use  to  fiber. 
Are  there  any  conditions  under  which 
the  government  should  take  action  to 
encourage  trends  toward  using 
technologies  other  than  radio?  What 
types  of  policies  could  be  in.plemented 
to  reclaim  spectrum  that  is  not  being 
used  or  is  determined  to  be  under  used? 
How  should  the  government  allocate 
reclaimed  spectrum  to  new,  competing 
uses? 

E.  Forecasting  Future  Spectrum 
Requirements 

85.  Two  of  the  goals  of  any  spectrum 
management  system  are  to  provide  for 
the  current  and  future  requirements  of 
spectrum  users  and  to  avoid  congestion 
and  interference.  In  order  to  ensure  that 
spectrum  is  available  for  these 
requirements,  the  management  process 
must  be  accessible  and  responsive  to 
user  needs.  This  depends  on  the 
adequacy  and  timeliness  of  the 
information  that  spectrum  managers 
receive  on  specific  requirements.  The 
radiocommunications  environment  is 
extremely  dynamic.  There  has  been 
tremendous  technological  growth  diuing 
the  past  three  decades,  expanding  the 
level  and  variety  of  spectrum  use. 
Growth  and  expansion  are  expected  to 
accelerate  in  the  future,  and  will  make 
the  need  for  timely  information  and 
better  foreasting  methods  even  greater. 

1.  Planning  Spectrum  Allocations 
Through  Requirements  Identification 

86.  In  order  to  satisfy  U.S.  spectrum 
requirements.  NTIA  and  the  FCC  must 
identify  current  and  future  needs  within 
their  individual  spheres  of  oversight  and 
jointly  determine  how  these  needs  can 
best  be  accommodated.  When 
requirements  for  new  allocations  of  the 
spectrum  are  identified,  are  the  existing 
procediu^s  used  by  the  FCC  and  NTIA 
adequate  to  provide  timely  access  to 
spectrum  when  the  requirement  (a)  is 
within  an  existing  radio  service:  (b) 
creates  a  new  radio  service:  or  (c) 
introduces  a  new  government  agency  or 
type  of  user  not  represented  in  either  the 
FCC  or  NTIA  plans? 

(a)  Federal  Requirements  Planning 

87.  NTIA  maintains  information  on 
federal  frequency  assignments  within 
the  "Government  Master  File."  In  order 
to  accommodate  new  requirements  of 
federal  agencies  on  an  ongoing  basis. 
NTIA  relies  on  the  IRAC  Spectrum 
Planning  Subcommittee.  The  IRAC's 
member  agencies  submit  documentation 
of  major  new  systems  for  review.  -- 
Consideration  is  given  to  changing  the 
allocation  table  if  the  new  system 


cannot  be  otherwise  accommodated. 
The  Spectrum  Planning  Subcommittee 
essentially  provides  a  short-to-mediura 
term  forecast  of  federal  spectrum  use, 
since  systems  proposed  to  it  will  be 
deployed  in  2  to  5  years  and  will  remain 
in  use  for  5  to  10  years.  NTIA  also 
periodically  conducts  spectrum 
assessments  to  study  the  adequacy  of 
the  allocation  tables  to  meet  demand  for 
particular  services.  These  data  could 
provide  the  basis  for  more  accurate 
forecasts  if  all  rather  than  only  major, 
new  systems  were  included. 
Furthermore,  tliere  is  no  formal  process 
for  considering  any  potential  non- 
federal demand  for  the  spectrum  in 
bands  that  are  shared. 

88.  NTIA  seeks  comment  on  the 
adequacy  of  these  processes  in 
determining  requirements  for  federal 
spectrum.  Does  the  Spectrum  Planning 
Subcommittee  process  adequately 
identify  legitimate  requirements  for 
Federal  Government  spectrum?  If  not,  in 
what  ways  can  it  be  improved?  What 
improvements  can  be  made  to 
contribute  to  the  realistic  portrayal  of 
current  federal  spectrum  use  through 
assignment  data? 

(b)  Non-Federal  Requirements  Planning 

89.  The  FCC's  source  of  information 
for  present  spectrum  requirements  is  its 
files  of  non-federal  license 
information.'' '  Non-federal  users  must 
petition  the  FCC  for  changes  to  the 
allocation  table  when  their  needs  cannot 
be  met  because  of  limitations  in  the 
table,  and  these  petitions  are  subject  to 
comment  and  FCC  decision.  Does  the 
FCC  process  of  responding  to  petitions 
for  changes  to  the  allocation  table 
adequately  identify  and  define  non- 
federal requirements  for  spectrum?  If 
not,  what  are  potential  ways  for  the  FCC 
to  improve  its  process  of  forecasting 
spectrum  requirements?  What 
improvements  can  be  made  to 
contribute  to  the  realistic  portrayal  of 
current  spectrum  use  through  license 
data" 

2.  Spectrum  Use  Forecasting 

90.  Past  efforts  to  forecast  spectnun 
use  have  been  only  marginally 
successful.  In  the  early  1980s,  terrestrial 
services  were  shifted  in  order  to 
accommodate  direct  broadcast  satellites 
(DBS),  for  which  serious  demand  in  the 
United  States  has  yet  to  materialize.  On 
the  other  hand,  most  forecasts  of  the 
market  for  cellular  telephone  service 
failed  to  anticipate  the  phenomenal 


**  If  the  FCC  has  permitted  the  control  of 
spectnun  use*  to  ueer  group*,  such  group*  maintitin 
the  data  themaelve*. 
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popularity  and  growth  of  this  technology 
and  thus  the  need  for  additional 
spectrum  to  support  it. 

91.  Little  progress  has  been  made 
toward  planning  spectrum  allocations 
based  upon  methods  of  forecasting  other 
than  projections  based  on  what 
spectrum  has  been  used  in  the  past.  Not 
only  is  it  sometimes  difficult  to 
determine  what  spectrum  use  has  been 
in  the  past,  since  data  is  collected  by 
assignment  only  and  not  by  actual  use 
of  the  assignment,  but  these  projections 
make  certain  assumptions  about  growth 
patterns.  Such  "straightline"  projections 
of  future  use  based  upon  past  activity 
appear  to  have  limited  success  in  such  a 
rapidly  changing  field. 

92.  NTIA  seeks  information  on 
forecasting  techniques  and 
methodologies  available  from  other 
disciplines  that  using  spectrum  use  data 
as  input,  can  contribute  most  effectively 
to  a  realistic  portrayal  of  future 
spectrum  requirements.  What  heuristic 
and  non-heuristic  analysis  methods 
could  be  applied  to  spectrum 
forecasting?  What  data  formats  would 
be  most  useful. 

93.  Another  important  component  of 
forecasting  is  the  ability  to  defme  the 
eventual  market  for  spectrum-based 
services.  Generally,  market  assessments 
use  historical  data  about  licenses  and 
radiocommunications  systems  and 
components,  interviews  with  the 
potential  participants  in  new  equipment 
markets,  and  estimates  by  persons  most 
familiar  with  support  requirements. 
Often  market  assessments  have  relied 
on  trend  analysis  in  combination  with 
highly  qualitative  subjective  Judgment 
How  can  market  assessments  be  made 
more  rigorous  and- objective  and  thus 
provide  a  sounder  basis  for  identifying 
future  use?  Are  there  ways  to 
incorporate  computer-based  techniques. 


such  as  expert  systems,  into  market 
assessment  models? 

94.  Research  and  development  (R&D) 
activities  are  often  important  indications 
of  the  general  direction  of  the 
technology,  missing,  however,  the 
crucial  market  demand  component  Can 
monitoring  of  such  activities  prove 
useful  in  predicting  future  requirements? 
Are  there  useful  and  proven  ways  of 
determining  the  relationship  of  current 
RftD  to  the  eventual  marketplace  and 
thus  demand?  Are  there  any  areas  of 
spectrum  use  in  which  significant 
changes  in  use  can  be  predicted? 

95.  Not  all  spectrum  requirements  are 
anticipated  in  the  spectrum  management 
process.  The  demands  on  certain 
portions  of  the  spectrum  may  actually 
depend  on  decisions  not  yet  made  or  on 
technology  not  yet  developed.  As  a 
result  managers  may  not  accommodate 
some  existing  requirements  and  may  not 
foresee  other  future  requirements.  Are 
any  radiocommunications  requirements 
currently  unsatisfied  due  to  the  lack  of 
available  spectrum?  If  so,  what 
requirements?  Are  any  future 
requirements  envisioned  to  go  unmet 
due  to  the  lack  of  available  spectrum?  If 
so,  what  requirements?  ki  making  such 
projections,  commenters  are  asked  to 
consider  future  requirements  based  both 
on  the  growth  of  cuixent  technologies 
and  on  technologies  yet  to  be  developed. 
How  can  spectrum  be  provided  for 
unforeseen  requirements?  Are  resources 
sufficient  to  identify  and  accommodate 
radiocommunications  requirements?  If 
not  where  are  they  lacking? 

3.  Long-Range  Planning 

96.  Long-range  planning  by  spectrum 
managers  is  an  important  part  of  an 
efficient  and  equitable  management 
system.  Indeed,  NTIA  is  required  to 
"[d]evelop.  In  cooperation  with  the 


[FCC],  a  comprehensive  long-range  plan 
for  improved  management  of  all 
electromagnetic  spectrum  resources."  '" 
NTIA.  with  the  FCC  developed  a  long- 
range  plan  for  federal  spectrum  issues  in 
June.  1989." 

97.  We  beUeve  that  a  long-range  plan, 
if  properly  formulated,  can  provide  an 
important  "window  to  the  fiiture"  of 
spectrum  use.  Such  a  plan  must  be 
developed  not  to  define  rigidly  the 
technologies  of  the  future,  but  to 
promote  flexibility  and  innovative 
spectrum  developments.  Such  a  plan 
should  reduce,  as  much  as  possible, 
reliance  on  ad  hoc  decision-making  on 
management  questions.  How  can  NTIA 
best  plan  to  permit  innovation  and  new 
developments  in  spectrum  use  while  still 
maintaining  order  and  continuity  in  the 
process?  How  would  the  existence  of 
classified  information  regarding  some 
federal  uses  affect  such  planning?  How 
can  the  current  long-range  planning 
process  be  improved?  How  can 
cooperation  between  the  FCC  and  NTIA 
be  improved?  How  can  the  public  best 
be  included  in  the  long-range  planning 
process? 

rV.  Conclusion 

98.  NTIA  hereby  requests  comments 
in  this  inquiry  to  be  filed  on  or  before 
February  23, 1990,  and  reply  comments 
to  be  filed  on  or  before  March  30, 1990. 

Dated:  December  4, 1989. 
Janice  Obuchowski, 

Assistant  Secretary  of  Commerce  for 
Communications  and  Information. 
(FR  Doc  89-28675  Filed  12-7-89:  8:45  am] 
WLUM  COM  aeio-«Mt 


'»  Exec.  Order  12048,  tupm.  note  K 

'•  Long  Range  Plan  for  Management  and  Use  of 
tJie  Radio  Spectrum  bv  Agencies  and 
Establishments  of  the  Federal  CovemmenL  NTIA 
Special  Publication  89-22  Uune  1969). 


Friday 
December  8,  1989 
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Part  IV 

Departrnent  of 
Defense 

Corps  of  Engineers,  Department  of  ttie 
Army 

33  CFR  Part  326 

Permit  Regulations  for  Controlling  Certain 
Activities  in  Waters  of  the  United  States; 
Final  Rule 
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DEPARTMENT  OF  DEFENSE 

Corp*  of  Engineers,  Department  of 
ttie  Army 

33  CFR  Pan  326 

RIN  071&-AA1S 

Permit  Regulatk>n«  for  Controlling 
Certain  Activitlee  in  Water*  of  the 
United  States 

agency:  U.S.  Anny  Corps  of  Engineers. 

DOD. 

ACnOM:  Final  rule. 

summary:  The  Department  of  the  Army 
amends  the  Corps  of  Engineers  permit 
regiUations  at  33  CFR  part  326  to  adopt  a 
new  section  to  implement  the  Secretary 
of  the  Army's  Class  I  administrative 
civil  penalties  authority  under  section 
309(g)  of  the  Clean  Water  Act  33  U.S.C 
1319(g).  The  Army  is  taking  this  action 
in  response  to  amendments  to  the  Act 
made  by  the  Water  Quahty  Act  of  1987. 
which  authorize  the  Secretary  of  the 
Army  to  assess  administrative  civil 
penalties  for  a  violation  of  any  condition 
or  Umitation  in  a  permit  issued  under 
section  404  of  the  Act.  The  provisions 
will  provide  a  new  enforcement  tool 
offering  Corps  District  Engineers  the 
ability  to  bring  timely,  and  cost  efficient 
enforcement  proceedings  against  Corps 
issued  Clean  Water  Act  permit 
condition  violations. 
EFFECnvt  DATC  Janotfy  6. 1900. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Jack  Chowning.  HQUSACECW-OR. 
Washington.  DC  20314-lOOa  (202)  272- 
0199,  or  Mr.  Martin  Cohen.  Office  of  the 
Chief  Counsel  Washington.  IK),  20314- 
1000,(202)272-0027. 
SUPPUMENTARY  INFORMATION:  These 

regulations  finalize  the  draft  regulations 
published  in  the  Federal  Register  for 
comment  May  12. 1989  and  complete  the 
rulemaking  process  for  the  Class  I 
administrative  penalty  authority 
provided  &i  section  309(g)  of  the  Water 
Quality  Act  of  1987.  33  U.S.C  1319  (g). 
dnly  one  comment  letter  was  received 
concerning  the  draft  regulation.  The 
changes  made  in  the  final  regxilation 
reflect  that  comment  letter  and 
demonstrate  the  Corps  desire  to  ensure 
that  the  procedures  for  these  penalties 
are  implemented  in  an  effective  and 
efficient  manner.  Transcription  error* 
are  also  corrected. 

Discussion  of  Comment  and  Changes 

Part  325— Enforcement 

The  Authority  line  for  this  section  is 
changed  to  read  as  follows: 

Authority:  33  U.S.C  401  at  leq.:  33  U.&C 
1344;  33  U.S.C  1413:  33  U.S.C  2101. 


This  change  recognizes  the  eivil 
penalty  authority  provided  for  in  section 
25  of  the  National  Fishing  Enhancement 
Act  of  1984.  This  Act  provided  the  Corps 
with  authority  to  assess  a  civil>  penalty 
for  violations  of  the  terms  and 
conditions  of  Corps  section  10  and 
section  404  permits  issued  for  artificial 
reefs.  This  section  of  the  National 
Fishing  Enhancement  Act  is  compatible 
with  Class  I  administrative  penalties 
provided  for  in  section  309(g)  of  the 
Clean  Water  Act  and  therefore  these 
procedures  apply  to  both  authorities. 

Section  326.8  (a)(2):  This  section  has 
been  reworded  to  clarify  that  an 
administrative  penalty  may  be  pursued 
in  conjunction  with  cease  and  desist 
orders  and  requests  for  restoration  and/ 
or  mitigation.  The  intent  is  to  insure  that 
the  intensity  of  the  effort  required  in 
pursuit  of  the  action  is  commensurate 
with  the  severity  of  the  violation.  Thus, 
a  cease  and  desist  order  may  be  issued 
and  an  administrative  penalty  assessed. 
If  the  cease  and  desist  order  is  complied 
with,  the  administrative  penalty  action 
could  continue  to  completion.  However, 
if  a  violation  continues  and  requires 
seeking  a  judicial  injunction,  then  it  may 
be  more  appropriate  to  continue  the 
action  in  a  judicial  setting  rather  than 
seeking  the  administrative  penalty.  In 
such  instance,  the  administrative 
penalty  would  be  discontinued  and  a 
case  filed  in  court  It  is  not  intended  that 
an  administrative  penalty  action 
precludes  seeking  judicial  action  for 
future  violations  by  the  same  permittee. 
Each  violation  should  be  evaluated  on 
its  own  merits  and  in  the  light  of  past 
action  by  the  permittee. 

Section  326.8  (a)(3)(i):  The  definition 
of  "agency"  has  been  deleted  and  a 
definition  ofCorps"  substituted  to  be 
consistent  with  the  rest  of  the  Corps 
regulatioa 

Section  326.6  (a)(3)(iv):  A  definition  of 
''permittee'*  has  been  inserted  that 
defines  permittee  as  the  person  alleged 
to  be  responsible  for  the  violation,  ilie 
term  permittee  has  been  inserted  in  Ueu 
of  each  use  of  the  term  respondent  in  the 
draft  The  remaining  sections  were 
renumbered  to  accommodate  this 
insertion. 

Section  3266  (a)(2)(v):  This  section 
has  been  changed  to  indicate  that  the 
Presiding  Officer  will  be  chosen  by  the 
District  Engineer  (DE).  The  DE  may 
choose  to  use  a  member  of  the  Corps 
counsel  staff  or  any  other  qualified 
person  designated  by  the  DE.  This 
change  will  allow  the  DE  greater 
flexibility  in  appointing  Presiding 
Officers  and  will  avoid  delays  by 
ensuring  that  cases  can  be  referred  to  a 
%vider  group  of  qualified  individuals. 


Section  326.6  (c)(4):  This  section  has 
been  changed  to  eliminate  the 
requirement  that  a  legal  notice  be 
placed  in  a  paper  of  general  circulation 
in  the  area.  This  was  done  in  the  interest 
of  reducing  the  cost  of  implementing  the 
penalty  authority.  Also,  the  public  notice 
mailing  lists  maintained  for  regulatory 
purposes  may  be  used  or  modified  for 
use  as  the  mailing  list  for  a  proposed 
penalty  notice.  The  description  of  the 
content  of  the  public  notice  has  been 
simplified  by  referencing  the 
information  to  be  provided  the  permittee 
at  the  time  of  notice  of  the  proposed 
penalty. 

Section  326.6  (c)(4)(ii):  This  section 
was  modified  to  indicate  that  the  same 
public  notice  mailing  Usts  used  for  the 
evaluation  process  may  be  used  in 
developing  the  mailing  lists  for 
administrative  penalty  notices. 

Section  326.6  (c)(5):  This  section  was 
modified  to  require  the  same 
information  in  the  public  notice  that  is 
required  in  the  notice  to  the  permittee. 

Section  326.6  (g)(4):  This  section  was 
modified  to  indicate  the  district  engineer 
could  hold  the  hearing  at  a  location  of 
his  choice. 

Section  326.6  (h):  This  section  was 
changed  to  reflect  a  requirement  that  the 
Presiding  Officer  shall  be  any  quafified 
person  designated  by  the  DE 

Section  3266  (h)(8):  This  section  has 
been  changed  to  eliminate  the 
prohibition  against  cross-examination  of 
the  permittee.  This  was  done  to  respond 
to  the  concern  that  the  permittee  was 
given  special  consideration  in  being 
allowed  to  cross-examine  witnesses 
without  being  subject  to  the  same  rule. 

Section  326.6  0)(3):  This  section  was 
modified  to  clarify  that  communications 
between  the  district  engineer  and  his 
staff  prior  to  the  issuance  of  a  proposed 
order  do  not  constitute  "ex  parte 
communications." 

Not*  1:  The  Department  of  the  Army  has 
determined  that  the  regulations  do  not 
contain  a  major  provision  requiring  the 
preparation  of  a  regulatory  impact  analysis 
«ndn-B.0. 12291. 

Not*  1:  The  Department  of  the  Army  has 
determined  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial  number  of 
■mall  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  | 

Note  9:  The  Department  of  the  Army  has         , 
determined  that  these  regulations  will  not 
■fleet  the  use  or  value  of  private  property  and 
thatefore  do  not  require  a  'Takings  Impact 
AasessaMnt"  under  Executive  Order  12630. 

Note  4:  The  use  of  the  term  "he"  and  its 
derivatives  used  in  these  regulations  is 
generic  end  shoiild  t>e  considered  as  applying 
to  both  male  and  female. 
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List  of  Sidiiects  h  S3  CFR  Part  328 

Investigations.  Intergovernmental 
relations.  Law  enforcement  Navigation. 
Water.  PoUution  control.  Waterways. 

Dated:  Novecaber  2a  1969. 
Robert  W.  Pag^ 

AMMistant  Secntary  of  tile  Army  fGwil 
WorkM). 

Accordmgly.  the  Department  of  die 
Army  is  amending  33  CFR  part  326  as 
follows: 

PART  326— ENFORCEMENT 

The  authority  citation  for  part  326  is 
revised  to  read  as  folIowK 

Authority:  33  U.S.C  401  et  seq.;  33  U5.C 
1344;  33  U.S.C.  1413;  33  U5.C.  2101. 

2.  Section  326.6  is  added  to  read  as 
follows: 

S  326.6    Class  I  Administrative  penaMee. 

(a)  Introduction.  (1)  This  section  sets 
forth  procedures  for  initiation  and 
administration  of  Qass  I  administrative 
penalty  orders  under  section  308(g)  of 
the  Clean  Wafer  Act  and  section  205  of 
the  National  Fishing  Enhancement  Act 
Section  309(g)(2)(A)  specifies  that  Class 
I  civil  penalties  may  not  exceed  $10,000 
per  violation,  except  that  the  maximum 
amount  of  any  Class  I  civil  penalty  shall 
not  exceed  sis.OOa  The  National  Fishing 
Enhancement  Act  section  205(e), 
provides  that  penalties  for  violations  of 
permits  issued  in  accordance  with  that 
Act  shall  not  exceed  $10,000  for  each 
vioIatioiL 

(2)  These  procedures  supplement  the 
existing  enforcement  procedures  at 

§  S  326.1  through  326.5.  However,  as  a 
matter  of  Corps  enforcement  discretion 
once  the  Corps  decides  to  proceed  with 
an  administrative  penalty  under  these 
procedures  it  shall  not  subsequently 
pursue  judicial  action  pursuant  to 
S  326.5.  Therefore,  an  administrative 
penalty  should  not  be  pursued  if  a 
subsequent  judicial  action  for  dvit 
penalties  is  desired.  An  administrative 
civil  penalty  may  be  pursued  in 
conjtmction  with  a  compliance  orden 
request  for  restoration  and/or  request 
for  mitigation  issued  under  (  3264. 

(3)  Definitions.  For  the  purposes  of 
this  section  of  the  regulabon: 

(i)  "Corps"  means  the  Secretary  of  die 
Anny.  acting  through  the  U.S.  Army 
Corps  of  Engineers,  with  respect  to  the 
matters  covered  by  this  regolatioiL 

(ii)  Interested  person  outside  &e 
Corps"  includes  the  permittee,  any 
person  who  filed  written  comments  on 
the  proposed  penalty  ortier,  and  any 
other  person  not  employed  by  the  Corps 
with  an  interest  in  the  subject  of 
proposed  penalty  order,  and  any 
attorney  of  record  for  those  persons. 


(iii)  "Interested  Corps  sfafT'  means 
those  Corps  employees,  whether 
temporary  or  permanent,  who  may 
investigate.'litigate,  or  present  svideBce, 
arguments,  or  the  position  of  the  Corps 
in  the  hearing  or  who  participated  in  the 
preparation,  investigation  or 
deliberations  concerning  the  prc^KTsed 
penalty  order,  including  any  employee, 
contractor,  or  consultant  who  may  be 
called  as  a  witness. 

(iv)  "Permittee"  means  the  p>erson  to 
whom  the  Corps  issued  a  permit  under 
section  404  of  tlie  Clean  Water  Act  (or 
section  10  of  the  Rivers  and  Harbors  Act 
for  an  Artificial  Reef)  the  conditions  and 
limitations  of  which  permit  have 
allegedly  been  violated. 

(v)  "Presiding  Officer"  means  a 
member  of  Corps  Counsel  staff  or  any 
other  qualified  person  designated  by  the 
District  Engineer  (DE).  to  hold  a  hearing 
on  a  proposed  administrative  civil 
penalty  order  (hereinafter  referred  to  as 
"proposed  order")  in  accordance  with 
the  niles  set  fordi  in  this  regulation  and 
to  make  such  recommendations  to  the 
DE  as  prescribed  in  this  regtiletion. 

(vi)  "Ex  parte  communicatian"  means 
any  communication,  written  or  oral 
relating  to  the  merits  of  the  p>roceeding, 
between  the  Presiding  Officer  and  an 
interested  person  outside  the  Corps  or 
the  interested  Corps  staff,  which  was 
not  originally  filed  or  stated  in  the 
administrative  record  or  in  the  hearing. 
Such  communication  is  not  an  "ex  parte 
communication"  if  all  parties  have 
received  prior  written  notice  of  the 
proposed  communication  and  have  been 
given  the  opportunity  to  participate 
herein. 

(b)  Initiation  of  action.  (1)  If  the  DE  or 
a  delegatee  of  the  DE  finds  that  a 
recipient  of  a  Department  of  the  Anny 
permit  (hereinafter  referred  to  as  "the 
permittee")  has  violated  any  permit 
condition  or  Umitation  contained  in  that 
permit  the  DE  is  authorized  to  prepare 
and  process  a  pn^xwed  order  in 
accoidance  with  these  procedures.  The 
proposed  order  shall  specify  the  amount 
of  the  penalty  which  the  permittee  may 
be  assessed  and  shall  describe  with 
reasonable  specificity  the  natttre  of  the 
violation. 

(2)  The  permittee  will  be  provided 
actual  notice,  in  writing,  of  the  I^s 
proposal  to  issue  an  administrative  civil 
penalty  and  will  be  advised  of  die  ri^t 
to  request  a  hearing  and  to  present 
evidence  on  the  alleged  violation.  Notice 
to  the  permittee  will  be  provided  by 
certified  mail  return  receipt  requested, 
or  other  notice,  at  the  discretion  of  the 
DE  when  he  determines  justice  so 
requires.  This  notice  will  be 
accompanied  by  a  copy  of  the  proposed 


order,  and  will  include  the  follawing 
information: 

(i)  A  description  of  the  alleged 
violation  and  copies  ctf  the  applicable 
law  and  regulations; 

(ii)  An  e]q)Ianation  of  the  authority  te 
initiate  the  proceeding; 

(iii)  An  explanation,  in  general  tenns, 
of  the  procedure  for  assessing  dvil 
penalties,  including  opportunities  for 
public  participation; 

(iv)  A  statement  of  the  amount  of  the 
penalty  that  is  proposed  and  a 
statement  of  the  maximum  amount  of 
the  penalty  which  the  DE  is  authorized 
to  assess  for  the  violations  alleged; 

(v)  A  statement  that  the  permittee 
may  within  30  calendar  days  of  receipt 
of  the  notice  provided  under  this 
sut^aragraph,  request  a  hearing  prior  to 
issuance  of  any  final  order.  Further,  thai 
the  permittee  must  request  s  hearing 
within  30  calendar  days  of  receipt  of  the 
notice  provided  under  this  subparagraph 
in  order  to  be  entitled  to  receive  such  a 
hearing; 

(vi)  The  name  and  address  of  the 
person  to  whom  the  permittee  must  send 
a  request  for  hearing, 

(vii)  Notificaticm  that  the  DE  may 
issue  the  final  order  on  or  after  30 
calendar  days  following  receipt  of  the 
notice  provided  under  these  rides,  if  the 
permittee  does  not  request  a  bearing; 
and 

(viii)  An  explanation  that  any  final 
order  issued  under  this  section  shal 
beccxne  effective  30  calendar  days 
following  its  issuance  unless  a  petition 
to  set  aside  the  order  and  to  hold  a 
hearing  is  filed  by  a  person  who 
commented  on  the  proposed  order  and 
such  petition  is  granted  or  an  appeal  is 
taken  under  section  309(gX6)  of  the 
Clean  Water  Act 

(3)  At  the  same  time  that  actual  notice 
is  provided  to  the  permittee,  the  DE 
shaD  give  public  notice  of  the  proposed 
order,  and  provide  reasonable 
opportunity  for  public  comment  on  die 
proposed  order,  prior  to  issuing  a  final 
order  assessing  an  administrative  dvil 
penalty.  Procedures  for  giving  public 
notice  and  providing  the  opportunity  for 
public  comment  are  contained  in 

i  328.e(c). 

(4)  At  die  same  time  that  actual  notice 
is  provided  to  the  permittee,  the  DE 
shall  provide  actual  notice,  in  writing,  to 
the  appropriate  state  agency  for  the 
state  in  which  die  violation  occurred 
Procedures  for  providing  actual  notice  to 
and  consulting  with  the  appropriate 
state  agency  are  contained  in  i  328.6(d). 

(c)  Public  notice  and  comment  (1)  At 
the  same  time  die  permittee  and  the 
appropriate  state  agency  are  provided 
actual  notice,  die  DE  ShaQ  provide 
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public  notice  of  and  a  reasonable 
opportunity  to  comment  on  the  DE's 
proposal  to  issue  an  administrative  civil 
penalty  against  the  permittee. 

(2)  A  30  day  public  comment  period 
shall  be  provided.  Any  person  may 
submit  v«1tten  comments  on  the 
proposed  administrative  penalty  order. 
The  DE  shall  include  all  written 
comments  in  an  administrative  record 
relating  to  the  proposed  order.  Any 
person  who  comments  on  a  proposed 
order  shall  be  given  notice  of  any 
hearing  held  on  the  proposed  order. 
Such  persons  shall  have  a  reasonable 
opportimity  to  be  heard  and  to  present 
evidence  in  such  hearings. 

(3)  If  no  hearing  is  requested  by  the 
permittee,  any  person  who  has 
submitted  comments  on  the  proposed 
order  shall  be  given  notice  by  the  DE  of 
any  final  order  issued,  and  will  be  given 
30  calendar  days  in  which  to  petition  the 
DE  to  set  aside  the  order  and  to  provide 
a  hearing  on  the  penalty.  The  DE  shall 
set  aside  the  order  and  provide  a 
hearing  in  accordance  with  these  rules  if 
the  evidence  presented  by  the 
commenter  in  support  of  the 
commenter's  petition  for  a  hearing  is 
material  and  was  not  considered  when 
the  order  was  issued.  If  the  DE  denies  a 
hearing,  the  DE  shall  provide  notice  to 
the  commenter  filing  the  petition  for  the 
hearing,  together  with  the  reasons  for 
the  denial.  Notice  of  the  denial  and  the 
reasons  for  the  denial  shall  be  published 
in  the  Federal  Register  by  the  DE. 

(4)  The  DE  shall  give  public  notice  by 
maiUng  a  copy  of  the  information  listed 
in  paragraph  (c](5],  of  this  section  to: 

(i)  Any  person  who  requests  notice; 

(ii)  Other  persons  on  a  mailing  list 
developed  to  include  some  or  all  of  the 
following  sources: 

(A)  Persons  who  request  in  writing  to 
be  on  the  list; 

(B)  Persons  on  "area  lists"  developed 
from  lists  of  participants  in  past  similar 
proceedings  in  that  area,  including 
hearings  or  other  actions  related  to 
section  404  permit  issuance  as  required 
by  i  32S.3(d](l).  The  DE  may  update  the 
mailing  list  from  time  to  time  by 
requesting  written  indication  of 
continued  interest  from  those  listed.  The 
DE  may  delete  from  the  hst  the  name  of 
any  person  who  fails  to  respond  to  such 
a  request 

(5)  All  public  notices  under  this 
subpart  shall  contain  at  a  minimum  the 
information  provided  to  the  permittee  as 
described  in  S  32e.6(b}(2)  and: 

[i]  A  statement  of  the  opportimity  to 
submit  written  comments  on  the 
proposed  order  and  the  deadline  for 
submission  of  such  comments; 

(ii)  Any  procedures  through  which  the 
public  may  comment  on  or  participate  in 


proceedings  to  reach  a  fmal  decision  on 
the  order; 

(iii)  The  location  of  the  administrative 
record  referenced  In  S  326.6(e),  the  times 
at  which  the  administrative  record  will 
be  available  for  public  inspection,  and  a 
statement  that  all  information  submitted 
by  the  permittee  and  persons 
commenting  on  the  proposed  order  is 
available  as  part  of  the  administrative 
record,  subject  to  provisions  of  law 
restricting  the  public  disclosure  of 
confidential  information. 

(d)  State  consultation.  (1)  At  the  same 
time  that  the  permittee  is  provided 
actual  notice,  the  DE  shall  send  the 
appropriate  state  agency  written  notice 
of  proposal  to  issue  an  administrative 
civil  penalty  order.  This  notice  will 
include  the  same  information  required 
pursuant  to  9  328.6(c)(5). 

(2)  For  the  purposes  of  this  regulation, 
the  appropriate  State  agency  will  be  the 
agency  administering  the  401 
certification  program,  unless  another 
state  agency  is  agreed  to  by  the  District 
and  the  respective  state  through  formal/ 
informal  agreement  with  the  state. 

(3)  The  appropriate  state  agency  will 
be  provided  the  same  opportunity  to 
comment  on  the  proposed  order  and 
participate  in  any  hearing  that  is 
provided  pursuant  to  S  326.e(c). 

(e)  Availability  of  the  administrative 
record.  (1)  At  any  time  after  the  public 
notice  of  a  proposed  penalty  order  is 
given  under  S  326.6(c).  the  DE  shall 
make  available  the  administrative 
record  at  reasonable  times  for 
inspection  and  copying  by  any 
interested  person,  subject  to  provisions 
of  law  restricting  the  public  disclosure 
of  confidential  information.  Any  person 
requesting  copies  of  the  administrative 
record  or  portions  of  the  administrative 
record  may  be  required  by  the  DE  to  pay 
reasonable  charges  for  reproducing  the 
information  requested. 

(2)  The  administrative  record  shall 
include  the  following: 

(i)  Documentation  relied  on  by  the  DE 
to  support  the  violations  alleged  in  the 
proposed  penalty  order  with  a  summary 
of  violations,  if  a  summary  has  been 
prepared; 

(ii)  Proposed  penalty  order  or 
assessment  notice; 

(iii)  Public  notice  of  the  proposed 
order  with  evidence  of  notice  to  the 
permittee  and  to  the  public; 

(iv)  Comments  by  the  permittee  and/ 
or  the  public  on  the  proposed  penalty 
order,  Including  any  requests  for  a 
hearing; 

(v)  Ail  orders  or  notices  of  the 
Presiding  Officer 

(vi)  Subpoenas  issued,  if  any,  for  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  relevant  papers. 


books,  or  documents  in  coimection  with 
any  hearings; 

(vii)  All  submittals  or  responses  of 
any  persons  or  comments  to  the 
proceeding,  including  exhibits,  if  any; 

(viii)  A  complete  and  accurate  record 
or  transcription  of  any  hearing; 

(ix)  The  recommended  decision  of  the 
Presiding  Officer  and  final  decision  and/ 
or  order  of  the  Corps  issued  by  the  DE: 
and 

(x)  Any  other  appropriate  documents 
related  to  the  administrative  proceeding; 

(f)  Counsel.  A  permittee  may  be 
represented  at  all  stages  of  the 
proceeding  by  counsel.  After  receiving 
notification  that  a  permittee  or  any  other 
party  or  commenter  is  represented  by 
counsel,  the  Presiding  Officer  and  DE 
shall  direct  all  further  communications 
to  that  counsel. 

(g)  Opportunity  for  hearing.  (1)  The 
permittee  may  request  a  hearing  and 
may  provide  written  comments  on  the 
proposed  administrative  penalty  order 
at  any  time  within  30  calendar  days 
after  receipt  of  the  notice  set  forth  in 

9  326.6(b)(2).  The  permittee  must  request 
the  hearing  in  writing,  specifying  in 
summary  form  the  factual  and  legal 
issues  which  are  in  dispute  and  the 
specific  factual  and  legal  grounds  for  the 
permittee's  defense. 

(2)  The  permittee  waives  the  right  to  a 
hearing  to  present  evidence  on  the 
alleged  violation  or  violations  if  the 
permittee  does  not  submit  the  request 
for  the  hearing  to  the  official  designated 
in  the  notice  of  the  proposed  order 
within  30  calendar  days  of  receipt  of  the 
notice.  The  DE  shall  determine  the  date 
of  receipt  of  notice  by  permittee's  signed 
and  dated  return  receipt  or  such  other 
evidence  that  constitutes  proof  of  actual 
notice  on  a  certain  date. 

(3)  The  DE  shall  promptly  schedule 
requested  hearings  and  provide 
reasonable  notice  of  the  hearing 
schedule  to  all  participants,  except  that 
no  hearing  shall  be  scheduled  prior  to 
the  end  of  the  thirty  day  public  comment 
period  provided  in  9  326.6(c)(2).  The  DE 
may  grant  any  delays  or  continuances 
necessary  or  desirable  to  resolve  the 
case  fairly. 

(4)  The  hearing  shall  be  held  at  the 
district  office  or  a  location  chosen  by 
the  DE.  except  the  permittee  may 
request  in  writing  upon  a  showing  of 
good  cause  that  the  hearing  be  held  at 
an  alternative  location.  Action  on  such 
request  is  at  the  discretion  of  the  DE. 

(h)  Hearing.  (1)  Hearings  shall  afford 
permittees  with  an  opportunity  to 
present  evidence  on  alleged  violations 
and  shall  be  informal,  adjudicatory 
hearings  and  shall  not  be  subject  to 
section  554  or  556  of  the  Administrative 
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Procedure  Act  Permittees  may  present 
evidence  either  orally  or  in  written  form 
in  accordance  with  the  hearing 
procedures  specified  in  9  32&fi(i). 

(2)  The  DE  shall  give  written  notice  of 
any  hearing  to  be  held  under  these  rules 
to  any  person  who  commented  on  the 
proposed  administrative  penalty  order 
under  9  326.6(c).  This  notice  shall 
specify  a  reasonable  time  prior  to  the 
hearing  within  which  the  commenter 
may  request  an  opportunity  to  be  heard 
and  to  present  oral  evidence  or  to  make 
comments  in  writing  in  any  such 
hearing.  The  notice  shall  require  that 
any  such  request  specify  the  facts  or 
issues  which  the  commenter  wishes  to 
address.  Any  commenter  who  files 
comments  pursuant  to  9  328.6(c)(2)  sbaU 
have  a  right  to  be  heard  and  to  present 
evidence  at  the  hearing  in  conformance 
with  these  procedures. 

(3)  The  DE  shall  select  a  member  of 
the  Corps  counsel  staff  or  other 
qualified  person  to  serve  as  Presiding 
Officer  of  the  hearing.  The  Presiding 
Officer  shall  exercise  no  other 
responsibility,  direct  or  supervisory,  for 
the  investigation  or  prosecution  of  any 
case  before  him.  The  Presiding  Officer 
shall  conduct  hearings  as  specified  by 
these  rules  and  make  a  recommended 
decision  to  the  DE. 

(4)  The  Presiding  Officer  shall 
consider  each  case  on  the  basis  of  the 
evidence  presented,  and  must  have  no 
prior  connection  with  the  case.  The 
Presiding  Officer  is  solely  responsible 
for  the  recommended  decision  in  each 
case. 

(5)  Ex  Parte  Communicabons.  (i)  No 
interested  person  outside  the  Corps  or 
member  of  the  interested  Corps  staff 
shall  make,  or  knowingly  cause  to  be 
made,  any  ex  parte  communication  on 
the  merits  of  the  proceeding. 

(ii)  The  Presiding  Officer  shall  not 
make,  or  knowingly  cause  to  be  made. 
any  ex  parte  communication  on  the 
proceeding  to  any  interested  person 
outside  the  Corps  or  to  any  member  of 
the  interested  Corps  staff. 

(iii)  The  DE  may  replace  the  Presiding 
Officer  in  any  proceeding  in  which  it  is 
demonstrated  to  the  DE's  satisfaction 
that  the  Presiding  Officer  has  engaged  in 
prohibited  ex  parte  communications  to 
the  prejudice  of  any  participant 

(iv)  Whenever  an  ex  parte 
communication  in  violation  of  this 
section  is  received  by  the  Presiding 
Officer  or  made  known  to  the  Presiding 
Officer,  the  Presiding  Officer  shall 
immediately  notify  all  participants  in  the 
proceeding  of  the  circumstances  and 
substance  of  the  commimication  and 
may  require  the  person  who  made  the 
communication  or  caused  it  to  be  made, 
or  the  party  whose  representative  made 


the  communication  or  caused  it  to  be 
made,  to  the  extent  consistent  with 
justice  and  the  policies  of  the  Qean 
Water  Act  to  ^ow  cause  why  that 
person  or  party's  claim  or  interest  in  the 
proceedings  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  on  account  of  such 
violation. 

(v)  The  prohibitions  of  this  paragraph 
apply  upon  designation  of  the  Presiding 
Officer  and  terminate  on  the  date  of 
final  action  or  the  final  order. 

(i)  Hearing  Procedures.  (1)  The 
Presiding  Officer  shall  conduct  a  fair 
and  impartial  proceeding  in  which  the 
participants  are  given  a  reasonaUe 
opportunity  to  present  evidence. 

(2)  The  Presiding  Officer  may 
subpoena  witnesses  and  issue 
subpoenas  for  documents  pursuant  to 
the  provisions  of  the  Clean  Water  Act 

(3)  The  I^esiding  Officer  shall  provide 
interested  parties  a  reasonable 
opportunity  to  be  heard  and  to  present 
evidence,  biterested  parties  include  the 
permittee,  any  person  who  filed  a 
request  to  participate  under  33  CFR 
326.6(c),  and  any  other  person  attending 
the  hearing.  The  Presiding  Officer  may 
establish  reasonable  time  limits  for  oral 
testimony. 

(4)  The  permittee  may  not  challenge 
the  permit  condition  or  limitation  which 
is  the  subject  matter  of  the 
administrative  penalty  order. 

(5)  Prior  to  the  commencement  of  the 
hearing,  the  DE  shall  provide  to  the 
Presiding  Officer  the  complete 
administrative  record  as  of  that  date. 
During  the  hearing,  the  DE,  or  an 
authorized  representative  of  the  DE  may 
summarize  the  basis  for  the  proposed 
administrative  order.  Thereafter,  &e 
administrative  record  shall  be  admitted 
into  evidence  and  the  Presiding  Officer 
shall  maintain  the  administrative  record 
of  the  proceedings  and  shall  include  in 
that  record  all  documentary  evidence, 
written  statements,  correspondence,  the 
record  of  hearing,  and  any  other 
relevant  matter. 

(6)  The  Presiding  Officer  shall  cause  a 
tape  recording,  written  transcript  or 
other  permanent  verbatim  record  of  the 
hearing  to  be  made,  which  shall  be 
included  in  the  administrative  record, 
and  shall,  upon  written  request  be  made 
available,  for  inspection  or  copying,  to 
the  permittee  or  any  person,  subject  to 
provisions  of  law  restricting  the  public 
disclosure  of  confidential  information. 
Any  person  making  a  request  may  be 
required  to  pay  reasonable  charges  for 
copies  of  the  administrative  record  or 
portions  thereof. 

(7)  In  receiving  evidence,  the  Presiding 
Officer  is  not  bound  by  strict  rules  of 
evidence.  The  Presiding  Officer  may 


determine  the  weight  to  be  accorded  the 

evidence. 

(8)  The  permittee  has  the  right  to 
examine,  and  to  respond  to  the 
administrative  record.  The  permittee 
may  offer  into  evidence,  in  written  form 
or  through  oral  testimony,  a  response  to 
the  administrative  record  including,  any 
facts,  statements,  explanations, 
documents,  testimony,  or  other 
exculpatory  items  which  bear  on  any 
appropriate  issues.  The  Presiding  Officer 
may  question  the  permittee  and  require 
the  authentication  of  any  written  exhibit 
or  statement  The  Presiding  Officer  may 
exchide  any  repetitive  or  irrelevant 
matter. 

(9)  At  the  close  of  the  permittee's 
presentation  of  evidence,  the  Presiding 
Officer  should  allow  the  introduction  of 
rebuttal  evidence.  The  Presiding  Officer 
may  allow  the  permittee  to  respond  to 
any  such  rebuttal  evidence  submitted 
end  to  cross-examine  any  witness. 

(10)  The  Presiding  Officer  may  take 
official  notice  of  matters  that  are  not 
reasonably  in  dispute  and  are  commonly 
known  in  the  community  or  are 
ascertainable  from  readily  available 
sources  of  known  accuracy.  Prior  to 
taking  official  notice  of  a  matter,  tt>e 
Presiding  Officer  shall  give  the  Corps 
and  the  permittee  an  opportimity  to 
show  wdiy  such  notice  should  not  be 
taken.  In  any  case  in  which  official 
notice  is  taken,  the  Presiding  Officer 
shall  place  a  written  statement  of  the 
matters  as  to  which  such  notice  was 
taken  in  the  record,  including  the  basis 
for  such  notice  and  a  statement  that  the 
Corps  or  permittee  consented  to  such 
notice  being  taken  or  a  summary  of  the 
objections  of  the  Corps  or  the  permittee. 

(11)  After  all  evidence  has  been 
presented,  any  participant  may  present 
argument  on  any  relevant  issue,  subject 
to  reasonable  time  limitations  set  at  the 
discretion  of  the  Presiding  Officer. 

(12)  The  hearing  record  shall  remain 
open  for  a  period  of  10  business  days 
from  the  date  of  the  hearing  so  that  the 
permittee  or  any  person  who  has 
submitted  comments  on  the  proposed 
order  may  examine  and  submit 
responses  for  the  record. 

(13)  At  the  close  of  this  10  business 
day  period,  the  Presiding  Officer  may 
allow  the  introduction  of  rebuttal 
evidence.  The  Presiding  Officer  may 
hold  the  record  open  for  an  additional  10 
business  days  to  allow  the  presentation 
of  such  rebuttal  evidence. 

(j)  The  decision.  (1)  Within  a 
reasonable  time  following  the  close  of 
the  hearing  and  receipt  of  any 
statements  following  the  hearing  and 
after  consultation  with  the  state 
pursuant  to  i  326.6(d),  the  Presiding 
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Officer  shall  forward  a  recommended 
decision  accompanied  by  a  written 
statement  of  reasons  to  the  DE.  The 
decision  shall  recommend  that  the  DE 
withdraw,  issue,  or  modify  and  issue  the 
proposed  order  as  a  final  order.  The 
recommended  decision  shall  be  based 
on  a  preponderance  of  the  evidence  in 
the  administrative  record.  If  the 
Presiding  Officer  fmds  that  there  is  not  a 
preponderance  of  evidence  in  the  record 
to  support  the  penalty  or  the  amount  of 
the  penalty  in  a  proposed  order,  the 
Presiding  Officer  may  recommend  that 
the  order  be  withdrawn  or  modified  and 
then  issued  on  terms  that  are  supported 
by  a  preponderance  of  evidence  on  the 
record.  The  Presiding  Officer  also  shall 
make  the  complete  administrative 
record  available  to  the  DE  for  review. 

(2)  The  Presiding  Officer's 
recommended  decision  to  the  DE  shall 
become  part  of  the  administrative 
record  and  shall  be  made  available  to 
the  parties  to  the  proceeding  at  the  time 
the  DE's  decision  is  released  pursuant  to 
9  326.6(j)(5).  The  Presiding  Officer's 
recommended  decision  shall  not  become 
part  of  the  administrative  record  until 
the  DE's  final  decision  in  issued,  and 
shall  not  be  made  available  to  the 
permittee  or  public  prior  to  that  time. 

(3]  The  rules  applicable  to  Presiding 
Officers  under  S  326.6(h)(5)  regarding  ex 
parte  communications  are  also 
applicable  to  the  DE  and  to  any  person 
who  advises  the  DE  on  the  decision  or 
the  order,  except  that  communications 
between  the  DE  and  the  Presiding 
OfHcer  do  not  constitute  ex  parte 
conununications,  nor  do 
communications  between  the  DE  and  his 
staff  prior  to  issuance  of  the  proposed 
order. 

(4)  The  DE  may  request  additional 
information  on  specified  issues  from  the 


participants,  in  whatever  form  the  DE 
designates,  giving  all  participants  a  fair 
opportunity  to  be  heard  on  such 
additional  matters.  The  DE  shall  include 
this  additional  information  in  the 
administrative  record. 

(5)  Within  a  reasonable  time  following 
receipt  of  the  Presiding  Officer's 
recommended  decision,  the  DE  shall 
withdraw,  issue,  or  modify  and  issue  the 
proposed  order  as  a  final  order.  The 
DE's  decision  shall  be  based  on  a 
preponderance  of  the  evidence  in  the 
administrative  record,  shall  consider  the 
penalty  factors  set  out  in  section 
309(g)(3)  of  the  CWA,  shall  be  in  writing, 
shall  include  a  clear  and  concise 
statement  of  reasons  for  the  decision, 
and  shall  include  any  final  order 
assessing  a  penalty.  The  DE's  decision, 
once  issued,  shall  constitute  final  Corps 
action  for  purposes  of  judicial  review. 

(6)  The  DE  shall  issue  the  final  order 
by  sending  the  order,  or  written  notice 
of  its  withdrawal,  to  the  permittee  by 
certified  mail.  Issuance  of  the  order 
under  this  subparagraph  constitutes 
final  Corps  action  for  purposes  of 
judicial  review. 

(7)  The  DE  shall  provide  written 
notice  of  the  issuance,  modification  and 
issuance,  or  withdrawal  of  the  proposed 
order  to  every  person  who  submitted 
written  comments  on  the  proposed 
order. 

(8)  The  notice  shall  include  a 
statement  of  the  right  to  judicial  review 
and  of  the  procedures  and  deadlines  for 
obtaining  judicial  review.  The  notice 
shall  also  note  the  right  of  a  commenter 
to  petition  for  a  hearing  pursuant  to  33 
CFR  326.6(c)(3)  if  no  hearing  was 
previously  held. 

(k)  Effective  date  of  order.  (1)  Any 
final  order  issued  under  this  subpart 
shall  become  effective  30  calendar  days 


following  its  issuance  unless  an  appeal 
is  taken  pursuant  to  section  309(g)(8)  of 
the  Clean  Water  Act  or  in  the  case 
where  no  hearing  was  held  prior  to  the 
final  order,  and  a  petition  for  hearing  is 
filed  by  a  prior  commenter. 

(2)  If  a  petition  for  hearing  Is  received 
wrlthin  30  days  after  the  final  order  is 
issued,  the  DE  shall: 

(i)  Review  the  evidence  presented  by 
the  petitioner. 

(ii)  If  the  evidence  is  material  and  was 
not  considered  in  the  issuance  of  the 
order,  the  DE  shall  immediately  set 
aside  the  fmal  order  and  schedule  a 
hearing.  In  that  case,  a  hearing  will  be 
held,  a  new  recommendation  will  bo 
made  by  the  Presiding  Officer  to  the  DE 
and  a  new  final  decision  issued  by  the 
DE. 

(iii)  If  the  DE  denies  a  hearing  under 
this  subparagraph,  the  DE  shall  provide 
to  the  petitioner,  and  publish  in  the 
Federal  Register,  notice  of,  and  the 
reasons  for,  such  denial. 

{\)  Judicial  review.  (1)  Any  permittee 
against  whom  a  final  order  assessing  a 
civil  penalty  under  these  regulations  or 
any  person  who  provided  written 
comments  on  a  proposed  order  may 
obtain  judicial  review  of  the  final  order. 

(2)  In  order  to  obtain  judicial  review, 
the  permittee  or  commenter  must  file  a 
notice  of  appeal  in  the  United  States 
District  Court  for  either  the  District  of 
Columbia,  or  the  district  in  which  the 
violation  was  alleged  to  have  occurred, 
within  30  calendar  days  after  the  date  of 
issuance  of  the  final  order. 

(3)  Simultaneously  with  the  filing  of 
the  notice  of  appeal,  the  permittee  or 
commenter  must  send  a  copy  of  such 
notice  by  certified  mail  to  the  DE  and 
the  Attorney  General. 

[FR  Doc.  89-28813  Filed  12-7-89:  8:45  am) 
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Sa^efy  Standards  for  Explosives  and 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Part  75 
RIN  1219-AA16 

Safety  Standards  For  Explosives  And 
Blasting  <i^ 

agency:  Mine  Safety  and  Health 

Administration,  Labor. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  Mine  Safety  and  Health 
Administration's  (MSHA)  existing 
safety  standards  for  explosives  and 
blasting  in  underground  coal  mines. 
These  amendments  would  update  and 
clarify  the  following  provisions:  First, 
proposed  S  75.1301(a)(2)  would 
recognize  an  alternative  method  of 
gaining  experience  for  blasting 
certification  for  different  types  of  mines. 
Second,  proposed  S  75.1316(a)  would 
clarify  how  to  measure  the  50  foot 
distance  for  removal  of  mobile  electric 
equipment  and  deenergization  of 
stationary  electric  equipment.  Last, 
S  75.1325(b)  would  be  revised  to  allow 
multiface  blasting  under  limited 
conditions. 

DATES:  All  comments  and  information 
should  be  submitted  by  February  16, 
1990. 

ADDRESS:  Comments  should  be  sent  to 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances. 
MSHA,  room  631,  Ballston  Tower  No.  3, 
4015  Wilson  Boulevard,  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director.  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA.  4015  Wilson  Boulevard,  room 
627.  Arlington,  Virginia  22203;  phone 
(703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  proposed  rule  would  amend  the 
Mine  Safety  and  Health 
Administration's  existing  safety 
standards  for  explosives  and  blasting  in 
underground  coal  mines.  These 
amendments  are  proposed  under  section 
101  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Mine  Act). 

On  November  18. 1988.  MSHA 
published  a  final  rule  in  the  Federal 
Register  (53  FR  46768)  which  became 
effective  on  January  17. 1989.  Prior  to  the 
effective  date  of  the  final  rule,  MSHA 
received  comments  from  the  coal  mining 
industry  regarding  30  CFR  75.1316(a) 
and  75.1325(b)  which  raised  questions 
concerning  the  jurisdiction  and 


interpretation  of  these  provisions. 
Consequently,  the  Agency  reevaluated 
these  provisions  and  published  a  stay  of 
one  provision,  30  CFR  75.1325(b),  in  the 
Federal  Register  on  January  13. 1989  (54 
FR  1360).  No  stay  of  §  75.1316(a)  was 
issued  and  that  provision  is  currenUy  in 
effect.  Since  that  time,  the  Agency  has 
also  received  questions  regarding  the 
application  of  the  "qualified  person" 
provision  contained  in  30  CFR  75.1301. 
As  a  result  of  these  comments  and 
questions,  certain  changes  to  these 
provisions  are  being  proposed. 

II.  Section-by-Section  Discussion  of  the 
Proposed  Rule  Section 

Section  75. 1301    Qualified  Persons. 

This  section  sets  forth  requirements 
for  becoming  qualified  to  safely  use 
permissible  explosives  or  approved 
sheathed  explosive  units  in  underground 
coal  mines.  The  present  standard  allows 
for  the  qualification  of  persons  with 
experience  in  mines  where  production 
blasting  is  performed.  MSHA  has 
received  comments  that  a  large  number 
of  the  Nation's  coal  mines  which  do  not 
perform  production  blasting,  do  utilize 
explosives  routinely  for  construction  of 
overcast,  undercasts.  boom  holes,  sump 
holes,  and  for  breaking  up  roof  falls  or 
performing  similar  activities  which  may 
include  the  use  of  sheathed  explosive 
xmits.  The  existing  standard  for  qualified 
persons  does  not  adequately  address  the 
needs  of  these  operations.  'Therefore,  the 
Agency  proposes  alternative  experience 
requirements  for  becoming  a  qualified 
person  to  perform  construction  blasting. 

Paragraph  (a)(2)  currently  specified 
minimum  experience  requirements  for 
qualified  persons  in  States  that  do  not 
certify  or  qualify  persons  to  use 
explosives.  Under  the  proposal, 
paragraph  (a)(2)  would  be  divided  into 
subparagraphs  (i)  and  (ii)  containing  the 
requirements  for  persons  to  be  qualified 
as  production  blasters  and  construction 
blasters  respectively.  Under  the 
proposal  paragraph  (a)(2)(i)  would 
continue  to  require  qualified  persons 
performing  production  blasting  to  have 
at  least  one  year  of  experience  working 
underground  on  a  coal  producing  section 
of  a  mine  where  explosives  are  used  and 
demonstrate  to  an  authorized 
representative  of  the  Secretary  the 
ability  to  safely  use  permissible 
explosives.  Paragraph  (a)(2)(ii)  would  be 
new  and  would  require  qualified 
persons  who  will  only  be  performing 
construction  blasting  to  have  at  least 
one  year  of  experience  working 
underground  in  a  mine  where 
construction  blasting  is  performed. 
Similarly,  persons  to  be  qualified  as 
construction  blasters  would  also  have  to 


demonstrate  to  an  authorized 
representative  of  the  Secretary  the 
ability  to  safely  use  permissible 
explosives. 

Under  the  proposal,  a  person  qualified 
by  MSHA  to  only  perform  construction 
blasting  would  not  be  permitted  to  blast 
coal  for  production  purposes.  The 
"qualified  person"  card  issued  by 
MSHA  for  these  persons  would  restrict 
the  person  to  the  performance  of 
construction  blasting  only.  A  person 
with  this  type  qualification  would  have 
to  be  re-qualified  in  order  to  perform 
production  blasting  and  would  also  be 
required  to  have  the  specific  experience 
stipulated  in  paragraph  (a)(2)(i). 
However,  a  person  quaUfied  to  perform 
production  blasting  would  also  be 
considered  qualified  to  perform 
construction  blasting  under  this  subpart. 

Section  75.1316    Preparation  Before 
Blasting 

This  section  proposes  to  clarify 
requirements  for  deenergizing  or 
removing  electric  equipment  from  areas 
where  blasting  is  to  be  performed.  Like 
the  current  rule,  it  is  intended  to  address 
the  hazard  of  accidental  initiation  of 
detonators  caused  by  stray  electric 
current  originating  from  contact  with 
energized  electric  equipment. 

Paragraph  (a)  of  the  current  rule 
requires  that  before  priming  any 
explosive,  all  mobile  electric  equipment 
be  removed  to  a  distance  of  at  least  50 
feet  from  the  "working  place  or  other 
areas  where  blasting  is  to  be 
performed."  In  addition,  all  stationary 
equipment  within  this  distance  must  be 
deenergized.  Proposed  paragraph  (a) 
would  require  that  all  mobile  electric 
equipment  be  removed  to  a  distance  of 
at  least  50  feet  from  "boreholes  to  be 
loaded  with  explosives  or  the  sites 
where  sheathed  explosive  units  are  to 
be  placed  and  fired."  Stationary 
equipment  within  this  distance  would 
also  have  to  be  deenergized. 

This  modification  is  being  processed 
in  response  to  industry  questions 
regarding  interpretation  of  this  provision 
following  publication  of  the  rule. 
Commenters  questioned  how  this 
distance  was  to  be  measured. 
Specifically,  they  asked  whether  this  is 
a  "line  of  sight"  measurement  and 
whether  it  is  to  be  measured  through 
solid  coal  or  rock. 

The  proposed  change  from  "working 
place  or  other  area  where  blasting  is  to 
be  performed"  to  "boreholes  to  be 
loaded  with  explosives  or  sites  where 
sheathed  explosives  units  are  to  be 
placed  and  fired"  is  intended  to  specify 
the  exact  location  from  which  the  50- 
foot  distance  is  to  be  measured.  Further. 
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it  would  explicitly  state  that  the  removal 
or  deenergization  with  respect  to  the  50- 
foot  applies  not  only  when  firing  loaded 
boreholes  but  also  when  firing  sheathed 
explosive  units.  This  distance  is 
intended  to  extend  through  open  spaces 
in  all  directions,  except  through  solid 
coal  or  rock.  Thus,  compliance  with 
§  75.1316(a)  generally  will  not  restrict 
mining  activities  in  adjacent  working 
places  separated  from  the  blasting  area 
by  a  solid  block  of  coal.  Only  when  such 
mining  activity  is  within  50  feet  as 
measured  through  opened  spaces  will 
electric  equipment  need  to  be  moved  or 
deenergized. 

Fifty  feet  is  recommended  by  the 
National  Safety  Council  as  the  minimum 
separation  between  the  blast  area  and 
electrical  power  sources.  A  50-foot 
distance  is  also  used  in  metal  and  non- 
metal  blasting  standards  (30  CFR 
57.6127)  and  OSHA  construction 
regulations  (29  CFR  Part  1926)  as  a  safe 
distance  to  protect  loaded  boreholes 
against  premature  detonation  by  stray 
current  from  electrical  power  sources. 

Another  issue  raised  by  operators  was 
whether  the  provisions  of  9  75.1316(a} 
apply  to  trailing  cables.  Trailing  cables 
are  considered  to  be  an  integral 
component  of  the  equipment  to  which 
they  are  attached  and  are  a  potential 
source  of  stray  current.  Therefore, 
trailing  cables  would  be  subject  to  the 
same  requirements  as  mobile  and 
stationary  equipment  and  the  proposal 
would  clarify  this  point  by  adding  the 

Ehrase  "including  trailing  cables"  to 
oth  paragraphs  (a)(1)  and  (a)(2]  of 
S  75.1316(a). 

Section  75.1325    Firing  Procedure 

Section  75.1325(b)  was  published  as  a 
final  rule  in  the  Federal  Register  on 
November  18. 1988,  and  allowed  only 
one  face  to  be  blasted  at  a  time. 
However,  on  January  13. 1989.  MSHA 
published  a  stay  of  this  provision  so  that 
it  did  not  become  effective  on  January 
17. 1989  with  the  other  explosives  and 
blasting  safety  standards.  This  action 
was  based  on  comments  from  segments 
of  the  mining  industry  who  questioned 
the  basis  for  prohibiting  firing  more  than 
one  face  at  a  time  since,  in  their  view, 
this  blasting  practice  has  been 
conducted  safely  in  several  mines.  In 
conjunction  with  issuing  a  stay  of  this 
provision,  MSHA  indicated  that 
additional  substantive  information 
relative  to  this  blasting  practice  was 
needed.  Since  issuance  of  the  stay,  the 
Agency  has  taken  a  number  of  actions 
to  further  examine  this  issue. 

In  relation  to  this  provision.  MSHA 
conducted  a  reevaluation  of  the 
available  record  of  blasting  accidents 
occurring^  since  1952  to  determine 


whether  any  of  these  accidents  were 
related  to  multiface  blasting.  In  no 
instance  did  this  review  find  that 
multiface  blasting  was  cited  as  the  sole 
factor  or  as  a  contributing  cause  in  an 
accident.  The  only  reference  to 
multiface  blasting  was  used  to  describe 
activities  underway  at  the  time  of 
certain  accidents  which  occurred  when 
blasting  off  the  solid.  No  mention  was 
made  of  multiface  blasting  in  reports  or 
data  relative  to  accidents  occurring 
when  blasting  cut  coal. 

In  addition.  MSHA  conducted  a 
literature  search  specifically  seeking 
published  materials  related  to  the  issue 
of  single  versus  multiface  blasting.  No 
pertinent  information  on  this  issue  was 
found  which  was  not  previously 
reviewed  by  the  Agency  and  already  a 
part  of  the  rulemaking  record. 

MSHA  also  surveyed  various  states 
where  explosives  are  used  for 
production.  An  analysis  of  this  data 
shows  that  almost  two  thirds  of  the 
conventional  bituminous  mining 
sections  blast  cut  coal  only.  Nearly  all  of 
the  mines  that  blast  coal  off  the  solid 
are  located  in  Kentucky  or  West 
Virginia.  In  Kentucky,  multiface  blasting 
is  prohibited  when  blasting  off  the  solid. 
However,  Kentucky  has  no  prohibition 
against  multiface  blasting  in  cut  coal. 
There  is  no  provision  limiting  blasting  to 
only  one  face  in  West  Virginia. 
However,  a  permit  is  required  to  blast 
more  than  10  boreholes  per  round.  This 
has  the  effect  of  limiting  multiface 
blasting  since  blasting  more  than  10 
boreholes  is  only  allowed  under  certain 
conditions.  Several  states,  e.g.  Virginia. 
Wyoming,  and  Colorado,  do  not  prohibit 
multiface  blasting,  but  limit  the  nimiber 
of  shots  per  round  to  20.  A  review  of 
Pennsylvania  mining  regulations  foimd 
no  specific  prohibition  against  multiface 
blasting  although  state  inspectors  have 
broad  discretionary  authority  to  address 
such  practices. 

Following  the  review  of  accidents  in 
the  United  States,  MSHA  surveyed  other 
coal  producing  nations  for  possible 
restrictions  on  multiface  blasting.  In 
discussions  with  mining  experts  fitim 
Australia,  apparently  no  restrictions  are 
being  imposed  on  mine  operators  to 
limit  blasting  to  one  face  only.  The 
majority  of  the  coal  mining  operations 
are  single  face  developments  remote 
from  each  other.  Polish  mining 
operations  are  limited  to  blasting  only 
one  face  at  a  time  because  of  a  potential 
gas  or  dust  explosion  and  problems  with 
roof  support.  However,  in  blasting  of 
rock  or  coal  with  rock  partings,  up  to  70 
boreholes  per  round  may  be  fired. 
Although  firing  more  than  one  face  at  a 
time  is  not  prohibited  in  England,  it  is 


not  a  common  practice  since  little  room 
and  pillar  mining  is  conducted. 

Based  on  this  reexamination  of  single 
versus  multiface  blasting,  MSHA  is 
proposing  in  paragraph  (b)  to  limit 
blasting  in  a  working  place  to  one  face 
at  a  time  with  one  exception.  Under  the 
proposal,  an  exception  would  be 
allowed  to  permit  up  to  three  faces  to  be 
blasted  at  a  time  provided  that  each 
face  has  a  separate  kerf  and  a  total  of 
no  more  than  20  boreholes  connected  in 
a  single  series  are  fired  in  the  round. 
Blasting  multiple  faces  when  shooting 
off  the  sohd  would  not  be  permitted 
because  this  is  a  difficult  blasting 
technique  with  greater  potential  for 
blown  out  holes  that  can  ignite  gas  and 
dust  released  by  the  blasting  off 
adjacent  faces.  This  prohibition  would 
not  apply  to  shooting  of  cut  coal 
because  boreholes  in  this  type  of 
shooting  have  relief  provided  by  the  kerf 
which  greatly  diminishes  the  potential 
for  blown  out  holes.  This  position  would 
be  consistent  with  the  specific 
prohibition  against  multiface  blasting  in 
off  the  solid  shooting  in  the  state  of 
Kentucky  and  the  restriction  on  such 
blasting  in  West  Virginia  where  the 
number  of  boreholes  permitted  to  be 
fired  in  a  roimd  is  limited  to  10. 
Approximately  96  percent  of  all  the 
bituminous  mines  conducting  off  the 
solid  shooting  are  located  in  these  two 
states. 

Concern  has  been  expressed  that  if 
multiface  blasting  were  permitted,  the 
firing  of  one  face  could  cause  disruption 
of  the  blasting  circuit  in  another  face 
resulting  in  undetonated  explosives. 
However,  in  accordance  with 
§  75.i323(i).  when  20  or  fewer  boreholes 
are  fired  in  a  round,  the  blasting  circuit 
must  be  wired  in  a  single  series  without 
regard  to  the  number  of  faces  being 
fired.  This  ensures  that  firing  energy  is 
applied  to  all  detonators  at  the  same 
time  preventing  blast  circuit  disruption 
caused  by  the  blast 

This  paragraph  would  also  specify 
that  a  permit  to  fire  more  than  20 
boreholes  in  a  round  when  blasting 
multiple  faces  may  not  be  obtained  from 
the  District  Manager  under  the 
provisions  of  S  75.1321.  MSHA's  past 
experience  has  shown  that  mine 
operators  generally  seek  permits  to  use 
nonpermissible  blasting  units  to  fire 
more  than  20  boreholes  during 
construction  blasting  in  rock.  Presently, 
no  mine  has  permission  to  blast  more 
than  20  boreholes  in  a  round  in  the  coal 
face  nor  does  the  Agency  foresee  a  need 
for  such  a  permit  in  the  future.  For  these 
reasons,  the  Agency  proposes  not  to 
grant  permits  to  fire  more  than  20 
boreholes  in  a  round  when  blasting 
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multiple  face*.  Should  such  a  need  arise, 
the  operator  may  request  a  modiHcation 
of  this  provision  under  part  44. 

n.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291.  MSHA  prepared  an  analysis  in 
November  1988  to  identify  potential 
costs  and  benefits  associated  with  the 
changes  to  its  explosives  and  blasting 
standards  for  underground  coal  mines. 
That  analysis  determined  that  the  final 
rule  would  result  in  a  major  cost 
increase  or  have  an  incremental  effect 
cf  $100  million  or  more  on  the  economy. 
This  proposal  would  amend  three  of 
those  standards  issued  in  November. 
First  proposed  S  75.1301(a)(2)  would 
recognize  an  alternative  method  of 
gaining  experience  for  blasting 
certification  for  different  types  of  mines. 
Second,  proposed  S  75.1316(a)  would 
clarify  how  to  measure  the  50  foot 
distance  for  removal  of  mobile  electric 
equipment  and  deenergization  of 
stationary  electric  equipment.  Last. 
§  75.1325(b)  would  be  revised  to  allow 
multiface  blasting  under  limited 
conditions.  These  proposals  would  not 
have  an  associated  cost  factor  that 
would  affect  a  change  in  the  original 
analysis.  A  copy  of  the  full  analysis 
prepared  at  the  time  of  promulgation  of 
Subpart  N  in  November  1988  is 
available  upon  request. 

III.  Paperwork  Reduction  Act 

These  proposals  do  not  contain 
additional  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 


List  of  Subjects  in  30  CFR  Fait  75 

Mine  safety  and  health.  Underground 
coal  mine.  Explosives  and  blasting. 

Dated:  April  12. 1989. 
WiUiam  |.  TattetMll. 
Assistant  Secretary  fi>r  Mine  Safoty  and 
Health. 

Accordingly,  it  is  proposed  to  amend 
part  75,  subchapter  O,  chapter  I,  title  30 
of  the  Code  of  Federal  Regulations 
under  U.S.C.  811  as  follows: 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Autkority:  30  U.S.C.  811.  957. 961. 

2.  Section  75.1301  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

9  75.1301    Qualified  person. 

(a)  ♦  •  * 

(2)  In  States  that  do  not  certify  or 
qualify  persons  to  use  explosives 
required  by  this  section — 

(i)  Has  at  least  one  year  of  experience 
working  underground  on  a  coal 
producing  section  of  a  mine  where 
explosives  are  used  for  production  and 
demonstrates  to  an  authorized 
representative  of  the  Secretary  the 
ability  to  safely  use  permissible 
explosives  to  perform  production 
blasting;  or 

(ii)  Has  at  least  one  year  of 
experience  working  underground  in  a 
mine  where  explosives  are  used  for 
constructioB  purposes  and  demonstrates 
to  an  authorized  representative  of  the 
Secretary  the  ability  to  safely  use 


permissible  explosives  for  construction 
blasting. 

3.  Section  75.1316  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  75.1316    Preparations  before  Masting. 

(a)  Before  priming  any  explosives — 

(1)  All  mobile  electric  equipment, 
including  trailing  cables,  shall  be 
removed  to  a  distance  of  at  least  50  feet 
from  boreholes  to  be  loaded  with 
explosives  or  the  sites  where  sheathed 
explosive  units  are  to  be  placed  and 
fired;  and 

(2)  All  stationary  electric  equipment, 
including  trailing  cables,  within  50  feet 
of  boreholes  to  be  loaded  with 
explosives  or  the  sites  where  sheathed 
explosive  units  are  to  be  placed  and 
fired  shall  be  deenergized. 

*        •        •        •        • 

4.  Section  75.1325  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{75.1325    Firing  Procedure*. 

(b)  Only  one  face  in  a  working  place 
shall  be  blasted  at  a  time,  except  that 
when  blasting  cut  coal  up  to  three  faces 
may  be  blasted  in  a  round  if  each  face 
has  a  separate  kerf  and  no  more  than  a 
total  of  20  shots  connected  in  a  single 
series  are  fired  in  the  round. 
Notwithstanding  the  provisions  of 
S  75.1320.  a  permit  to  fire  more  than  20 
boreholes  in  a  round  under  the 
provisions  of  30  CFR  75.1321  may  not  be 
obtained  for  use  when  blasting  multiple 

faces. 

•        •        •        *        • 

[PR  Doc.  89-28695  Filed  12-7-89;  8:45  am) 
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Part  VI 

Department  of  Defense 

General  Services 
Administration 

Maffonal  Aeronautics  and 

Space  Administration 

48  CFR  Part  1,  et  al 
Federal  Acquisition  Regulation  (FAR); 
Procurement  Integrity  Act  Suspension; 
Technical  Amendment  and  Suspension  of 
Interim  Rule 
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DEPARTMEfrr  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 3, 4, 9, 15, 37, 43.  and 
52 

[Federal  Acquisition  Circular  84-54] 

RiN  9000-A001 

Federal  Acquisition  Regulation  (FAR); 
Procurement  integrity  Act  Suspension 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(CSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Technical  amendment  and 
suspension  of  interim  rule. 

summary:  Federal  Acquisition  Circular 
(FAC)  84-47,  which  implemented  section 
27  of  the  Office  of  Federal  Procurement 
Policy  Act  (the  Act)  dealing  with 
Procurement  Integrity,  and  which  was 
published  in  the  Federal  Register  on 
May  11. 1989  (54  FR  20488),  is  hereby 
temporarily  suspended.  Pursuant  to 
section  507  of  the  Ethics  Reform  Act  of 
1989  (Pub.  L  101-194).  the  provisions  of 
"the  Act"  and  of  the  FAR  implementing 
regulations  are  suspended  for  the  1-year 
period  beginning  December  1, 1989,  and 
ending  November  30, 1990. 

Section  27  of  "the  Act",  and  the 
regulations  implementing  that  section, 
are  suspended  for  a  1-year  period. 
However,  the  suspension  of  the  "the 
Act"  does  not  mean  that  the  conduct 
prohibited  by  "the  Act"  is  now 
permitted.  Much  of  the  conduct  that  was 
prohibited  by  "the  Act"  is  covered  by 
various  statutes  and  regulations  that 
remain  in  effect.  For  example,  the  offer 
or  acceptance  of  a  bribe  or  gratuity  is 
prohibited  by  existing  statutes  and 
regulations,  including  18  U.S.C.  201. 10 
U.S.C.  2207,  and  5  CFR  part  735. 
Similarly,  FAR  parts  14  and  15  place 
restrictions  on  the  release  of  information 
related  to  procurements  and  contractor 
proprietary  information.  In  addition, 
there  are  statutory  penalties  associated 
with  improperly  obtaining  or  disclosing 
proprietary  and  procurement  sensitive 
information.  With  regard  to  engaging  in 
employment  discussions,  18  U.S.C.  208 
precludes  a  Government  employee  from 
participating  personally  and 
substantially  in  any  particular  matter 
that  would  affect  the  financial  interests 
of  any  person  with  whom  the  employee 
is  negotiating  for  employment  Also, 
with  respect  to  post-employment 
restrictions.  18  U.S.C.  207  prohibits 


certain  representational  activities  by 
former  Government  employees, 
including  representation  of  a  contractor 
before  the  Government  in  relation  to 
any  contract  on  which  the  former 
employee  worked  while  employed  by 
the  Government.  This  list  of 
proscriptions  is  not  necessarily 
exhaustive. 

DATES:  The  technical  amendments  to 
sections  8.104-2  and  3.104-10.  are 
effective  December  1, 1989. 

In  the  interim  rule  published  May  11. 
1989  (54  FR  20488),  in  section  1.105.  the 
entries  for  sections  "3.104-9",  "52.203-8". 
"52.203-9",  and  "52.237-9".  and  sections 
3.104-1.  3.104-3  through  3.104-9. 
3.104-11.  3.104-12.  4.802(e),  9.105-3(c). 
9.106-3(b),  15.805-5  (j)  and  (k) 
(redesignated  from  (1)  and  (m)  in  FAC 
84-51  on  August  21. 1989  (FR  34750)). 
37.207(f).  37.208.  43.106.  52.203-8. 
52.203-10.  and  52.237-9  are  suspended 
for  the  period  December  1. 1989.  through 
November  30.  1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041,  GS  Building,  Washington. 
DC  20405,  (202)  523-4755.  Please  cite 
FAC  84-54. 

SUPPLEMENTARY  INFORMATION: 

Background 

FR  Doc.  89-11472.  FAC  84-47, 
published  in  the  Federal  Register  on 
May  11, 1989,  implemented  section  27  of 
the  Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  423)  with  respect  to 
Procurement  Integrity.  Pub.  L 101-28 
extended  the  effective  date  of  the 
Procurement  Integrity  provisions  to  July 
16. 1989  ((FR  Doc.  89-12391  published  in 
the  Federal  Register  on  May  23. 1989)  (54 
FR  22282)). 

List  of  Subjects  in  48  CFR  Parts  1,  3,  4, 9, 
15. 37. 43.  and  52 

Government  procurement. 

Dated:  December  5, 1989. 
AlbeH  A.  VicchioUa, 
Director,  Office  of  Federal  Acquisition  Policy. 

Unless  otherwise  specified,  the 
technical  amendments  to  sections  3.104- 
2  and  3.104-10,  and  suspension  of  the 
interim  rule  in  the  Federal  Acquisition 
Regulation  (FAR)  and  other  directive 
material  contained  in  FAC  84-47  are 
effective  December  1, 1989. 

In  section  1.105,  the  entries  for 
sections  "3.104-9".  "52.203-8".  "52.203- 
9",  and  "52.237-9".  and  sections  3.104-1. 
3.104-3  through  3.104-9,  3.104-11,  3.104- 
12.  4.802(e).  9.105-3(c).  9.106-3(b), 
15.805-5  (j)  and  (k)  (redesignated  from 
(1)  and  (m)  in  FAC  84-51  on  August  21. 
1989  (54  FR  34750)).  37.207(f),  37.208, 
43.106.  52.203-8,  52.203-9,  52.203-10,  and 
52.237-9  are  suspended  for  the  period 


December  1, 1989  tbough  November  30, 

1990. 

Eleanor  Specter. 

Deputy  Assistant  Secretary  of  Defense  for 
Procurement. 

Richard  H.  Hopf.  III. 

Associate  Administrator  for  Acquisition 
Policy.  CSA. 

L  E.  Hopkins. 

Deputy  Assistant  Administrator  for 
Procurement,  NASA. 

The  Administrator  Designate  of  the  Office 
of  Federal  Procurement  Policy,  Office  of 
Management  and  Budget,  concurs. 
Allan  V.  Bunnan. 

Therefore,  48  CFR  parts  1,  3,  4.  9. 15, 
37. 43,  and  52  are  amended  as  set  forth 
below. 

Item — Procurement  Integrity 

FAR  3.104-2  and  3.104-10  are  revised, 
and  1.105,  3.104-1.  3.104-3  through  3.104- 
9,  3.104-11,  3.104-12,  4.802(e).  9.105-3(c). 
9.106-3(b).  15.805-5  (j)  and  (k) 
(redesignated  from  (1)  and  (m)  in  FAC 
84-51  on  August  21, 1989  (54  FR  34750)). 
37.207(f),  37.208,  43.106,  and  the 
provision  and  clauses  at  52.203-8. 
52.203-9,  52.203-10,  and  52.237-9  are 
suspended  for  the  period  December  1. 
1989  through  November  30. 1990.  to 
implement  the  Ethics  Reform  Act  of 
1989.  which  suspends  the  requirements 
of  section  27  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  423) 
(Procurement  Integrity)  for  a  1-year 
period. 

Solicitations  issued  prior  to  December 
1. 1989,  for  which  bids  have  not  been 
opened  or  proposals  received  before 
December  1, 1989,  shall  be  amended, 
wherever  practicable,  to  delete  the 
provision  of  52.203-6.  and  the  clauses  at 
52.203-9,  52.203-10,  and  52.237-9. 

For  solicitations  for  which  bids  have 
been  opened  or  for  offers  that  have  been 
received  prior  to  December  1. 1989.  but 
where  award  has  not  been  made,  the 
contracting  officer  shall  disregard  the 
lack  of  a  certification  in  determining 
eligiblity  for  award  and  shall  delete  the 
provision  at  52.203-8.  and  the  clauses  at 
52.203-9,  52.203-10.  and  52.237-9  by 
administrative  change. 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

1.  The  authority  citation  for  48  CFR 
part  3  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c};  10  U.S.C.  Ch. 
137;  and  42  U.S.C.  2473(c). 

2.  Section  3.104-2  is  amended  by 
adding  a  second  sentence  to  read  as 
follows: 
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3.104-2    Applicability. 

*  *  •  Pursuant  to  section  507  of  the 
Ethics  Reform  Act  of  1989  (Pub.  L  101- 
194),  the  requirements  of  this  section  are 
suspended  for  the  period  December  1, 
1989  through  November  30, 1990. 

3.  Section  3.104-10  is  amended  by 
adding  the  introductory  text  to  read  as 
follows: 

3.104-10    Solicitation  provision  and 
contract  ciauaes. 

Pursuant  to  section  507  of  the  Ethics 
Reform  Act  of  1989,  the  reqirement  to 
include  the  provision  and  clauses  at 
52.203-8,  52.203-9,  52.203-10.  and  52.237- 
9  in  solicitations  and  contracts  is 
suspended  for  the  period  December  1, 
1989  through  November  30, 1990. 

[FR  Doc.  89-28789  Filed  12-6-89;  10:20  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  396 

[FHWA  Docket  No.  MC-113] 

RIN  2125-AC47 

Inspection,  Repair  and  Maintenance; 
Periodic  inapectiona 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule;  delay  in  compliance 
date:  request  for  comments. 

summary:  The  FHWA  is  delaying  the 
compliance  date  to  July  1. 1990.  when 
motor  carriers  are  required  to  implement 
the  periodic  inspection  requirements 
contained  in  the  final  rule.  Inspection. 
Repair  and  Maintenance,  published  on 
December  7. 1988  (53  FR  49402).  On 
December  12, 1988,  the  FHWA  clarified 
that  provisions  of  the  final  rule  were  to 
be  complied  with  by  December  7, 1989 
(53  FR  49968]  except  as  provided  for  in 
part  396. 

This  document  also  includes  recent 
interpretations,  makes  minor  technical 
amendments  to  clarify  the  rule  and 
eliminates  certain  items  from  the 
inspection  report.  These  interpretations 
are  made  in  response  to  many  requests 
the  FHWA  has  received  to  clarify  the 
intent  of  the  final  rule.  The  elimination 
of  some  of  the  items  that  were  to  be 
included  in  the  inspection  report  is  being 
made  to  simplify  the  recordkeeping 
requirements. 

Although  this  document  is  a  final  rule, 
a  request  for  public  comment  is  being 
sought.  Due  to  the  complexity  of  the 
procedures,  the  FHWA  will  conduct  an 
on-going  review  of  the  procedures  to 
determine  if  further  revision  is 
warranted. 

DATES:  Effective  date:  This  final  rule  is 
effective  on  December  7. 1988. 
Comments  must  be  received  not  later 
than  February  6. 1990.  Motor  carriers 
must  ensure  all  commercial  motor 
vehicles  are  inspected  in  accordance 
with  the  requirements  of  the  final  rule. 
Inspection,  Repair,  and  Maintenance, 
published  on  December  7. 1988,  and 
modified  by  this  final  rule,  no  later  than 
Tuly  1, 1990. 

ADDRESS:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
113,  room  4232,  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration.  400  Seventh  Street  SW., 
Washington,  DC  20590.  Commenters 
may,  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 
floppy  disk  (either  1.2Mb  or  360Kb 
density)  in  a  format  that  is  compatible 


with  either  word  processing  programs. 
Word  Perfect  WordStar,  or  the 
Macintosh  version  of  Word.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comment^  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Hagan,  Office  of  Motor 
Carrier  Standards.  (202)  366-2981.  or  Mr. 
Paul  L  Brennan.  Office  of  the  Chief 
Counsel,  (2021  366-1353,  Federal 
Highway  Administration,  400  Seventh 
Street  SW..  Washington.  DC  2050a 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.t..  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATWN: 

Background 

On  December  7. 1988.  the  FHWA 
issued  a  final  rule  requiring  all 
commercial  motor  vehicles  to  pass  an 
annual  inspection  based  on  Federal 
standards  by  qualified  inspector*  at 
least  annually  and  that  documentation 
of  such  inspections  be  maintained.  (Note 
effective  date  correction  at  53  FR  49868). 
The  requirement  for  an  annual 
inspection  was  included  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs]  in  response  to  Section  210  of 
the  Motor  Carrier  Safety  Act  of  1984. 

(Pub.  L  98-554.  98  Stat.  2829).  The 
aimual  inspection  rule  is  to  become 
effiective  on  December  7, 1839. 

The  FHWA  has  received  requests  for 
interpretations  and  clarifications  of  the 
final  rule.  The  requests  have  generally 
addressed  the  requirement  that  a  copy 
of  the  inspection  report  be  maintained 
on  the  vehicle  and  other  issues  relating 
to  documentation.  Requests  were  also 
received  regarding  the  applicability  of 
existing  inspection  procedures  and 
requirements  to  the  new  annual 
inspection  requirement. 

The  American  Trucking  Associations 
(ATA)  petitioned  the  FHWA  on  July  19. 
1989,  to  extend  the  date  for  compliance 
with  the  periodic  inspection 
requirements  until  one  year  from  the 
date  that  the  FHWA  resolves  several 
outstanding  issues  relating  to  this 
regulation. 

Elsewhere  in  today's  Federal  Registar 
the  FHWA  is  publishing  the  list  ai 
States  that  have  periodic  inspection 
programs  for  commercial  motor  vehidea 
that  have  been  determined  by  the 
FHWA  to  be  as  effective  as  the 
requirements  contained  in  the  final  rale 
published  on  December  7. 1988. 


Delay  in  Implementation  Date 

The  FHWA  is  delaying  the 
implementation  date  to  July  1. 1990.  This 
action  is  being  taken  for  a  number  of 
reasons.  The  FHWA  received  a  petition 
from  the  ATA  requesting  that  the 
implementation  date  be  extended  to  one 
year  beyond  the  date  the  FHWA 
resolves  several  issues  relating  to  the 
periodic  inspection  rule.  The  FHWA 
believes  that  the  issues  raised  by  the 
ATA  did  in  fact  need  to  be  resolved 
before  implementation  became 
mandatory.  To  require  industry  to 
comply  with  the  inspection  rule  without 
the  benefit  of  a  resolution  to  the  issues 
raised  would  place  an  undue  burden  on 
the  industry.  With  the  resolution  of  the 
issues  in  this  final  rule,  the  FHWA 
believes  an  approximately  7  month 
delay  in  implementation  is  justifiable. 
The  decision  to  extend  the 
implementation  date  is  also  based  in 
part  on  the  confusion  caused  by  the 
initial  implementation  date  published 
(3/7/90).  Although  the  date  was 
corrected  by  the  Federal  Register,  it  is 
evident  from  the  numerous  inquiries 
received  by  the  FHWA  that  the  March  7. 
1990,  date  was  still  considered  to  be  the 
effective  date  by  a  substantial  number 
of  die  inquirers. 

The  FHWA  beUeves  that  there  is 
sufficient  time  to  implement  the 
requirements  of  the  final  rule,  as 
amended  by  this  notice,  by  July  1, 1990. 
and  therefore,  the  one  year  period 
requested  by  the  ATA  is  denied.  The 
FHWA  has  received  many  telephone 
calls  and  letters  regarding 
implementation  of  the  rule  by  motor 
carriers  who  intend  on  meeting  the 
requirements  by  the  previous 
implementation  date,  December  7. 1989. 
With  the  interpretations  and 
amendments  included  in  this  final  rule 
the  FHWA  believes  an  extension  to 
December  8. 1990  is  unwarranted.  Motor 
carriers  are  already  required  to  inspect 
and  maintain  their  commercial  motor 
vehicles  to  standards  similar  to  the 
inspection  standards  contained  in  this 
rule.  Further  delay  in  the 
implementation  of  this  rule  would  be 
contrary  to  public  safety. 

Interpretadons 

The  FHWA  beUeves  the  requests  for 
interpretations  and  clarifications  have 
merit  and  general  applicability. 
Thoefore.  the  requests  and  FHWA's 
responses  are  being  published  today.  In 
ordier  to  make  the  interpretations 
broadly  applicable,  the  specific 
questions  received  are  being  rephrased. 
The  FHWA  is  modifying  fiS  396.17(c) 
and  390.21(b)  in  the  rule  to  codify  the 
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interpretations.  The  FHWA  believes 
these  modifications  are  technical  in 
nature  and  do  not  require  pubUc 
comment 

The  FHWA  is  further  amending  the 
final  rule  by  eliminating  some  of  the 
items  that  were  required  to  be  included 
on  the  inspection  form  S  396.21(a)). 
These  amendments  are  intended  to 
reduce  the  paperwork  requirements  and 
do  not  affect  the  statutory  mandate  or 
compromise  safety.  Because  of  these 
reasons  and  to  ensure  that  the 
requirements  for  an  annual  inspection 
are  in  place  without  delay,  the 
amendments  are  being  made  vsrithout 
prior  public  comment  A  thorough 
discussion  of  these  amendments  is 
contained  in  the  section  entitled, 
"Amendments." 

Question  1:  May  stickers  or  decals  be 
used  in  lieu  of  the  requirement  that  the 
original  or  copy  of  the  inspection  report 
be  maintained  on  the  vehicle? 

Response:  Yes,  provided  that  the 
sticker,  decal  or  other  form  of 
documentation  contains  sufficient 
information  to  clearly  indicate  that  the 
vehicle  is  in  compliance  with  the  armual 
inspection  requirements  of  Part  396  and 
to  allow  an  enforcement  official  to 
obtain  a  copy  of  the  full  inspection 
report  The  information  that  FHWA 
believes  is  sufficient  includes  the 
following: 

(1)  The  Date  of  Inspection  (month  and 
year)  the  vehicle  passed  an  inspection 
consistent  with  the  requirements  of  this 
rule  or  the  dates  individual  components 
passed  the  inspection  consistent  with 
the  requirements  of  this  rule; 

(2)  The  Name  and  Address  of  Motor 
Carrier  or  Other  Entity  who  is 
maintaining  the  inspection  report; 

(3)  A  Certification  that  the  vehicle  has 
passed  a  periodic  inspection  in 
accordance  with  the  requirements  of  49 
CFR  Part  396:  and 

(4)  Vehicle  Identification  information 
sufficient  to  uniquely  identify  the 
vehicle  if  such  information  is  not  readily 
and  clearly  marked  on  the  vehicle. 

These  four  items  will  provide  enough 
information  to  obtain  a  copy  of  the 
inspection  report  if  an  enforcement 
official  is  interested  in  checking  the 
validity  of  the  sticker  or  decal.  Each  of 
these  items  are  discussed  in  greater 
detail  below. 

Date  of  inspection. — If  the  date  is 
given  in  the  month/year  format  vdiicles 
with  inspection  documentation  dated 
earlier  than  the  current  month  and 
previous  year  are  considered  to  be  in 
violation.  Example:  a  vehicle  inspected 
on  9/90  (September  1990)  will  be  due  for 
another  inspection  on  October  1, 1991.  If 
the  date  is  given  in  the  month,  day,  year 
format  the  inspection  is  only  vaUd  for 


one  year.  Example:  a  vehicle  inspection 
dated  September  1, 1990,  will  be  due  for 
another  inspection  on  September  1, 1991. 

Multiple  dates  are  allowed  if  different 
components  are  inspected  at  different 
times.  The  FHWA  recognizes  that  many 
motor  carriers  have  inspection,  repair 
and  preventive  maintenance  programs 
that  do  not  provide  for  a  one  time 
comprehensive  inspection  of  the  vehicle. 
In  such  cases,  separate  dates  along  with 
the  components  which  passed  the 
inspection  on  that  date  may  be  listed. 
However,  all  components  addressed  in 
the  periodic  inspection  standards  must 
pass  an  inspection  each  year.  If  all  the 
components  are  not  identified  or  the 
inspection  date  exceeds  the  one-year 
period  of  the  motor  carrier  is  not  in 
compliance  vsrith  the  periodic  inspection 
requirements  of  part  396. 

Name  and  address  of  motor  carrier  or 
other  entity. — A  motor  carrier  must  be 
able  to  provide  a  copy  of  the  inspection 
report  upon  request  by  the  FHWA.  or 
other  authorized  state  or  local  officials. 
If  a  motor  carrier  is  operating  a 
commercial  motor  vehicle  (CMV)  which 
has  a  decal  and  has  been  inspected  by 
another  entity  it  is  still  the  responsibility 
of  the  motor  carrier  operating  the  CMV 
to  provide  a  copy  of  the  inspection 
report  when  requested. 

If  the  decal  clearly  indicates  that  the 
inspection  report  is  being  maintained  by 
the  motor  carrier  operating  the  vehicle 
and  the  motor  carrier's  name,  address 
and  motor  carrier  identification  number 
as  required  by  49  CFR  390.21  or  the 
Interstate  Commerce  Commission  "MC" 
number  are  clearly  and  readily  visible 
on  the  power  unit  then  such  information 
is  not  required  to  be  on  decals  on  either 
the  power  unit  or  the  trailer(8).  The 
FHWA  anticipates  that  many  CMVs. 
especially  trailers,  will  be  inspected  by 
entities  other  than  motor  carriers.  In 
such  cases  motor  carriers  will  have  to 
assure  themselves  that  the  CMVs  they 
are  using  have  been  properly  inspected 
and  that  a  copy  of  the  inspection  report 
may  be  quickly  obtained  from  the 
inspecting  entity  when  requested. 

Motor  carriers  are  required  to  produce 
copies  of  inspection  reports  to 
substantiate  decals  or  stickers  upon 
demand  of  authorized  federal,  state  or 
local  officials.  The  FHWA  does  not 
anticipate  that  motor  carriers  will  be 
required  to  produce  the  inspection 
reports  at  the  time  of  the  roadside 
inspection,  but  within  a  reasonable  time. 
In  such  cases  the  motor  carrier  is 
required  to  provide  a  copy  of  the  annual 
inspection  report  within  the  time  frame 
established  by  the  official  requesting  the 
form.  The  FHWA  is  interested  in 
comments  on  what  the  time  limit  should 


be  for  a  motor  carrier  to  provide  this 
information. 

Certification. — ^A  statement  similar  to 
the  following  must  be  included  on  the 
sticker  or  decal  if  the  vehicle  passed  a 
comprehensive  inspection  of  all  the 
components  hsted  in  Appendix  G:  "This 
vehicle  has  passed  an  inspection  in 
accordance  with  49  CFR  396.17  through 
396.23."  If  only  certain  components 
passed  the  inspection  (because  only 
certain  components  were  inspected  or 
for  any  other  reason),  then  the 
certification  must  list  those  components 
and  the  date  they  passed  the  inspection. 
The  motor  carrier  is  responsible  for  the 
validity  of  any  certification. 

Vehicle  identification.— The  FHWA  is  ^ 
revising  Paragraph  396.21(a)(5)  (Now 
redesignated  as  paragraph  396.21(a)(4)) 
to  allow  forms  of  vehicle  identification 
information  other  than  license  plate 
number  and  vehicle  identification 
number.  (See  additional  discussion 
imder  the  section  entiUed. 
"Amendments.")  If  the  vehicle  is  not 
readily,  clearly  and  permanently  marked 
with  a  unique  identification,  such  as,  a 
number  established  by  the  motor  carrier, 
VIN,  license  or  registration  information, 
then  the  sticker  must  include  this 
information.  This  same  information  must 
be  included  on  the  inspection  report 
That  is.  if  a  vehicle  is  identified  with  a 
motor  carrier  vehicle  number  on  the 
decal  or  sticker,  the  same  information 
must  be  contained  on  the  inspection 
report 

The  driver  of  the  vehicle  is 
responsible  for  providing  the  vehicle 
identification  information  to  the 
inspector  if  this  information  is  not 
contained  on  the  decal  or  sticker. 

Inspector  identification. — The  FHWA 
continues  to  believe  that  the  person 
performing  the  inspection  is  critical  and 
the  requirement  that  the  inspector  be 
identified  is  being  retained.  However, 
the  inspector's  signature  on  the  decal  is . 
considered  to  be  unnecessary 
paperwork  and  will  not  be  required. 
While  the  inspector's  identification  is 
not  required  on  the  decal.  it  is  required 
on  the  report  The  motor  carrier 
continues  to  be  responsible  for  ensuring 
that  the  inspector  is  qualified  to  perform 
the  inspection.  Required  production  of 
inspection  reports  will  generally  include 
documentation  on  the  qualifications  of 
the  inspector. 

Motor  carriers  and  others  (i.e. 
commercial  motor  vehicle  leasing 
companies,  vehicle  inspection  firms, 
etc.)  must  ensure  that  distribution  of 
periodic  inspection  decals  are  controlled 
and  that  only  authorized  individuals 
have  access  to  these  decals. 
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Question  2:  Some  of  a  motor  carrier't 
vehicles  are  registered  in  a  State  with  a 
mandated  Inspection  program,  which 
has  been  determined  to  be  as  effective 
as  ihe  Federal  program.  However,  these 
vehicles  are  not  used  in  that  State.  Is  the 
motor  carrier  required  to  make  sure  the 
vehicles  are  inspected  under  that  State's 
program  each  year  in  order  to  meet  the 
Federal  periodic  inspection 
requirements? 

Response:  Those  commercial  motor 
vehicles  that  are  subject  to  a  mandatory 
State  inspection  program  must  meet  the 
periodic  inspection  requirement  of  this 
rule  through  that  State's  inspection 
program.  Motor  carriers  with  vehicles 
registered  in  a  State  but  are  not  subject 
to  the  State's  periodic  inspection 
program  for  whatever  reason,  need  not 
have  the  vehicle  inspected  through  the 
registering  State's  program  to  meet  the 
Federal  periodic  inspection 
requirements  of  49  CFR  part  396.  The  49 
CFR  part  396  requirements  may  be  met 
through  either  a  motor  carrier  self- 
inspection,  a  third  party  inspection,  a 
CVSA  inspection  or  a  periodic 
inspection  performed  in  any  State  with  a 
program  that  FHWA  determines  is  as 
effective  as  the  49  CFR  part  396 
requirements. 

Question  3:  May  the  due  date  for  the 
next  inspection  satisfy  the  requirements 
for  the  inspection  date  on  the  sticker  or 
decal? 

Response:  No.  The  rule  requires  that 
the  date  of  the  inspection  be  included  on 
the  report  and  sticker  or  decal.  This  date 
may  be  in  the  format  of  month  and  year. 
While  the  FHWA  recognizes  that  some 
motor  carriers  may  be  using  "due  date" 
format  for  their  existing  inspection 
procedures,  for  purposes  of  uniformity  of 
enforcement  and  to  minimize  any 
misunderstanding,  such  formats  would 
not  meet  the  requirements  of  the  rule. 

Question  4:  Must  each  vehicle  in  a 
combination  carry  separate 
documentation  as  required  by  the  rule? 

Response:  Separate  documentation 
(either  a  sticker  or  inspection  report)  Is 
not  needed  if  a  single  document  clearly 
identifles  all  the  vehicles  in  the 
commercial  motor  vehicle  combination 
(i.e.,  tractor,  trailers  and  dollies).  The 
FHWA  anticipates  that  such  combined 
documentation  will  only  be  applicable 
to  "married  vehicles"  and  that  in  general 
each  vehicle  will  have  separate 
documentation.  If  vehicles  with 
combined  inspection  documentation  are 
separated,  each  vehicle  will  have  to 
have  a  copy  of  the  documentation. 

Question  5:  If  a  vehicle  does  not 
receive  a  Commerciai  Vehicle  Safety 
Alliance  (CVSA)  decal  because  of  (faiver 
violations,  not  vehicle  violatkHis,  ia  the 
vehicle  considered  to  have  met  the 


requirements  of  the  annual  inspection?  If 
so.  is  the  inspector  required  to  place  a 
CVSA  decal  on  the  vehicle? 

Response:  While  a  vehicle  may  have 
passed  an  inspection,  the  requirements 
of  this  rule  are  not  met  if  the  inspection 
procedures  do  not  provide  any  record  of 
such  inspection.  In  such  cases  as 
described,  an  inspection  report  will  be 
completed  and  may  serve  as  the 
docimientation  under  this  rule  even 
though  a  decal  is  not  placed  on  the 
vehicle.  This  rule  does  not  modify  in  any 
way  State  or  CVSA  inspection 
procedures. 

Question  6:  Does  the  sticker  have  to 
be  located  in  any  certain  spot  on  the 
vehicle? 

Response:  No.  The  rule  does  not 
require  that  the  sticker  or  other  forms  of 
documentation  be  located  in  a  certain 
spot  on  the  vehicle.  It  is  the 
responsibility  of  the  driver  to  produce 
the  documentation  when  requested. 
Therefore,  the  driver  must  know  the 
location  of  the  sticker  and  ensure  that 
all  information  on  it  is  legible  and 
current.  The  driver  must  also  be  able  to 
produce  the  inspection  report  if  that 
form  of  documentation  is  used. 

Question  7:  Must  brand  new 
equipment  also  pass  an  annual 
inspection?  Must  such  vehicle  meet  the 
inspection  requirements  immediately? 

Response:  Ves,  all  commercial  motor 
vehicles,  including  brand  new  vehicles, 
must  meet  the  annual  inspection 
requirement  as  soon  as  the  vehicles  are 
placed  in  service.  Section  396.15, 
Driveaway-towaway  operations  and 
inspections,  provides  that  a  vehicle 
which  is  part  of  a  shipment  being 
delivered  need  not  meet  the  annual 
inspection  requirements. 

Amendments 

The  FHWA  is  amending  the  final  rule, 
Inspection,  Repair  and  Maintenance, 
published  on  December  7, 1988,  to 
clarify  certain  requirements  of  the  rule 
and  to  reduce  unnecessary  paperwork 
burdens. 

Paragraph  396.17(c)  is  being  revised 
by  adding  paragraphs  (1)  and  (2)  to 
clarify  the  types  of  documentation  that 
may  be  carried  on  the  vehicle  and  the 
information  that  must  be  included  in  the 
documentation.  Paragraph  396.17(c)(1) 
specifies  that  if  the  actual  inspection 
report  is  carried  on  the  vehicle  the 
information  contained  in  the  report  must 
be  consistent  with  paragraph  396.21(a). 
If  another  form  of  documentation  is 
carried  on  the  vehicle,  such  aa  a  decal  or 
sticker,  such  documentation  must 
contain  the  following  infonnatian:  (1) 
The  date  of  inspection,  (2)  name  and 
address  of  motor  carrier  or  the  entity 
who  is  maintaining  the  inspection 


report,  (3)  information  to  uniquely 
identify  the  vehicle  if  such  information 
is  not  readily  and  clearly  marked  on  the 
vehicle,  and  (4)  a  certification  that  the 
vehicle  has  passed  an  inspection  in 
accordance  with  the  requirements  of 
S$  396.17  through  396.23.  Each  of  these 
items  are  discussed  in  detail  in  the 
response  to  question  1  under  the  section 
entitled,  "Interpretations." 

Paragraph  396.21(b)(1)  is  being  revised 
to  ensure  that  a  copy  of  the  inspection 
report  is  maintained  or  is  readily 
available  to  the  motor  carrier  operating 
the  commercial  motor  vehicle  for  a 
period  of  14  months  from  the  date  of  the 
inspection.  This  time  period  is  included 
to  provide  the  enforcement  agency  an 
opportunity  to  obtain  a  copy  of  the 
inspection  report  to  verify  inspection  of 
a  vehicle  up  to  two  months  after  the 
expiration  of  the  inspection  period.  The 
FHWA  emphasizes  that  while  the  motor 
carrier  need  not  maintain  copies  of  the 
actual  inspection  reports  that  are  the 
bases  for  decals,  the  motor  carrier  must 
make  the  necessary  arrangements  with 
the  entity  performing  the  inspection  to 
make  copies  of  the  inspection  report 
available  to  the  motor  carrier.  The 
current  requirement  contained  in 
paragraph  396.21(b)(1)  that  a  motor 
carrier  retain  a  copy  of  the  inspection 
report  for  all  vehicles  under  the  motor 
carrier's  control  for  more  than  30  days  is 
being  deleted. 

Paragraph  396.21(b)(2)  is  being  revised 
to  clarify  that  all  motor  carriers  are 
required  to  provide  a  copy  of  the 
inspection  report  when  requested 
regardless  of  the  time  they  are  in  control 
of  the  vehicle.  The  FHWA  intends  that 
the  motor  carrier  in  control  of  a  vehicle 
for  any  period  of  time  is  responsible 
during  that  period  for  knowing  the 
location  of  the  inspection  report  and  for 
producing  it  if  requested  to  do  so.  The 
FHWA  further  intends  that  there  be  no 
doubt  that  the  motor  carrier  in  control  of 
a  vehicle  when  it  is  due  for  re-inspection 
will  be  responsible  for  its  reinspection 
before  returning  the  vehicle  to  service. 

This  Hnal  rule  incorporates  revisions 
to  paragraph  396.21(a).  These  revisions 
reduce  unnecessary  paperwork  burdens 
and  therefore  make  the  rule  more 
effective.  Comments  are  requested  on 
these  revisions. 

Paragraph  396.21(a)(1)  is  being  revised 
by  eliminating  the  requirement  that  the 
inspector  sign  the  inspection  report.  This 
increase  in  flexibilify  will  allow  the  use 
of  electronic  recordkeeping  procedures 
in  use  in  many  motor  carrier  operations 
and  reduce  the  paperwork  burdens  of 
this  rule.  The  requirement  for  the 
identification  of  the  inspector  is 
maintained.  This  paragraph  is  further 
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revised  to  acknowledge  that  more  than 
one  person  may  perform  the  inspection 
and  to  require  only  the  identification  of 
the  person  responsible  for  the 
inspection. 

Paragraph  396.21  (a)(2)  is  being 
deleted.  Since  the  motor  carrier  is 
responsible  for  the  annual  inspection, 
information  regarding  ownership  of  the 
vehicle  is  unnecessary.  Eliminating  this 
requirement  will  reduce  the  paperwork 
burden  of  this  rule. 

Paragraph  396.21(a)(3)  is  being  revised 
by  deleting  the  clause,  "if  other  than  the 
registered  owner"  since  the  information 
on  ownership  in  paragraph  396.21(a)(2) 
is  being  deleted. 

Paragraph  396.21(a)(4)  is  being  revised 
by  deleting  the  reference  to  location  of 
inspection  since  it  serves  no  useful 
purpose. 

Paragraph  396.21(a)(5)  (now 
redesignated  as  paragraph  396.21(a)(4)) 
is  revised  to  allow  other  forms  of  vehicle 
identification  information  provided  the 
vehicle  is  uniquely  identified. 

Regidatory  Impacts 

The  FHWA  has  considered  the 
impacts  of  this  final  rule  and  has 
determined  that  it  is  not  a  major 
rulemaking  action  within  the  meaning  of 
E.0. 12291  and  not  a  significant 
rulemaking  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT).  These 
determinations  by  the  agency  are  based 
on  the  nature  of  the  rulemaking.  The 
FHWA  has  determined  that  this 
rulemaking  technically  amends  the 
December  7. 1988,  fmal  rule,  by 
clarifying  and  further  defining  certain 
issues  contained  therein.  The  impacts  of 
the  provisions  addressed  in  this 
document  have  akeady  been  considered 
by  the  impact  documentation  prepared 
for  the  December  7, 1988,  final  rule.  Any 
changes  to  the  December  7, 1988  final 
rule  resulting  from  this  document  would 
not  appreciably  affect  the  impact 
documentation  initially  prepared  except 
for  reducing  unnecessary  paperwork. 
The  Regulatory  Evaluation  prepared  for 
the  December  7, 1988,  rulemaking  is 
available  for  inspection  in  the 
headquarters  office  of  FHWA,  400 
Seventh  Street  SW..  Washington,  DC 

For  the  same  reasons  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
the  FHWA  hereby  certifies  that  this 
action,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amendments  contained  in  this 
document  clarify,  interpret,  reduce 
paperwork  burdens  and  delay 
implementation  of  the  provisions  of  the 
December  7, 1988,  final  rtile.  In  view  of 
the  statutory  mandate  for  this 


rulemaking  and  the  desire  to  have  the 
December  7, 1988,  final  rule 
implemented  in  a  timely  manner,  the 
FHWA  believes  that  these  amendments 
should  become  effective  concurrentiy 
with  the  December  7, 1988,  final  rule 
which  is  December  7, 1989.  Therefore, 
the  FHWA  finds  good  cause  to  make  the 
revisions  final  without  notice  and 
opportunity  for  comment  and  without  a 
30-day  delay  in  effective  date  under  the 
Administrative  Procedure  Act  (5  U.S.C 
section  553).  Notice  and  opportunify  for 
comment  are  not  required  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  it  is  not  anticipated  that  such 
action  could  result  in  the  receipt  of 
useful  information  because  of  the 
ministerial  nature  of  this  rulemaking 
action.  However,  as  discussed  above, 
public  comment  is  requested  on  the 
procedures  being  established  to 
augment  the  FMWA's  on-going  review. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Federalism  Impact 

In  promulgating  the  December  7, 1988, 
fmal  rule,  the  FHWA  considered  the 
President's  Executive  Order  on 
"Federalism"  issued  on  October  26, 1987 
(E.0. 12612,  52  FR  41685).  The  purpose  of 
the  Executive  Order  is  to  assure  the 
appropriate  division  of  governmental 
responsibilities  between  the  national 
government  and  the  States.  The  final 
rule  implements  a  specific  legislative 
directive  to  establish  minimum  Federal 
safefy  standards  for  commercial  motor 
vehicles  in  interstate  commerce 
contained  in  sections  206  and  210  of  the 
Motor  Carrier  Safety  Act  of  1984  (49 
U.S.C.  2505  and  2509).  Therefore,  it  was 
determined  that  the  Federalism 
implications  to  be  considered  under  the 
Executive  Order  did  not  apply. 

List  of  SubjecU  in  49  CFR  Part  396 

Highway  safefy.  Highways  and  roads. 
Motor  carrier  periodic  inspection,  Motor 
carriers.  Motor  vehicle  maintenance. 
Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistanca 
Program  Number  20.217,  Motor  Carrier 
Safety) 


Issued  on:  December  9, 1988. 
TJ).  Laraon, 

Administrator 

In  consideration  of  the  foregoing,  the 
FHWA  amends  tide  49,  Code  of  Federal 
Regulations,  subtide  B,  chapter  m,  part 
396,  as  follows: 

PART  396— [AMENDED] 

1.  The  authority  citation  for  part  396 
continues  to  read  as  follows: 

Authority:  Section  210  of  Pub.  L  9&-5M. 
October  30. 1984.  96  Stat  2839  (49  U.S.C  App. 
2509),  49  U.S.C  3102:  49  CFR  1.48. 

2.  Section  396.17  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

(396.17    Periodte  liii^wrtton. 

*        •        •        •        • 

(c)  A  motor  carrier  shall  not  use  a 
commercial  motor  vehicle  unless  each 
component  identified  in  appendix  G  has 
passed  an  inspection  in  accordance  with 
the  terms  of  this  section  at  leasf  once 
during  the  preceding  12  months  and 
documentation  of  such  inspection  is  on 
the  vehicle.  The  documentation  may  be: 

(1)  The  inspection  report  prepared  in 
accordance  with  paragraph  396.21(a),  or 

(2)  Other  forms  of  documentation, 
based  on  the  inspection  report  (e.g.. 
sticker  or  decal),  which  contains  the 
following  information: 

(i)  The  date  of  inspection: 

(ii)  Name  and  address  of  the  motor 
carrier  or  other  entify  where  the 
inspection  report  is  maintained: 

(iii)  Information  uniquely  identifying 
the  vehicle  inspected  if  not  clearly 
marked  on  the  motor  vehicle;  and 

(iv)  A  certification  that  the  vehicle  has 
passed  an  inspection  in  accordance  with 
I  396.17. 
t         •         *        •        • 

3.  Section  396.21  is  revised  to  read  as 
follows: 

1396.21    Peiiodto  mspedion 
recordkeeping  requirwnenta. 

(a)  The  qualified  inspector  performing 
the  inspection  shall  prepare  a  report 
which: 

(1)  Identifies  the  individual  performing 
the  inspection: 

(2)  Identifies  the  motor  carrier 
operating  the  vehicle; 

(3)  Identifies  die  date  of  die 
inspection; 

(4)  Identifies  the  vehicle  inspected; 

(5)  Identifies  die  vehicle  components 
inspected  and  describes  the  residta  of 
the  inspection,  including  the 
identification  of  those  comptmenta  not 
meeting  the  minimum  standards  set 
forth  in  appendix  G  to  this  subchapter, 
and 
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(6)  Certifies  the  accuracy  and 
completeness  of  the  inspection  as 
complying  with  all  the  requirements  of 
this  section. 

(b)  (1)  The  original  or  a  copy  of  the 
inspection  report  shall  be  retained  by 
the  motor  carrier  or  other  entity  who  is 
responsible  for  the  inspection  for  a 
period  of  fourteen  months  from  the  date 
of  the  inspection  report.  The  original  or 
a  copy  of  the  inspection  report  shall  be 
retained  where  the  vehicle  is  either 
housed  or  maintained. 

(2)  The  original  or  a  copy  of  the 
inspection  report  shall  be  available  for 
inspection  upon  demand  of  an 
authorized  Federal,  State  or  local 
official. 

(3)  Exception.  Where  the  motor  carrier 
operating  the  commercial  motor  vehicles 
did  not  perform  the  commercial  motor 
vehicle's  last  annual  inspection,  the 
motor  carrier  shall  be  responsible  for 
obtaining  the  original  or  a  copy  of  the 
last  annual  inspection  report  upon 
demand  of  an  authorized  Federed,  State, 
or  local  official. 

[FR  Doc.  89-28770  Filed  12-6-89;  10:27  amj 
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DEPARTMENT  OF  TRANSPORTATION 
49  CFR  Part  396 

[FHWA  Docket  Na  MC-89-101 

Inspection,  Repair  and  Maintenance; 
Periodic  Motor  Vehicle  Inspection 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACnOM:  Notice  to  commercial  motor 
vehicle  carriers  on  state  periodic 
inspection  programs. 

summary:  On  March  16, 1989.  the 
FHWA  published  a  notice  in  the  Federal 
Register  (54  FR  11020)  which  requested 
States  and  other  interested  parties  to 
identify  and/or  provide  any  information 
or  source  materials  that  would  describe 
the  type  of  periodic  inspection  (PI) 
programs  now  being  performed  in  their 
States  for  conunercial  motor  vehicles 
(CMVs).  In  addition,  the  FHWA 
requested  that  all  States  with  PI 
programs  provide  an  initial  assessment 
of  whether  their  State  programs  are 
comparable  to,  or  as  elective  as,  the  PI 
requisites  contained  in  49  CFR  396.15 
through  396.23. 

This  notice  provides  (1)  information 
on  the  process  of  determining  the 
effectiveness  of  State  programs  and  (2) 
notification  of  the  FHWA's 
determination  of  those  State  PI 
programs  which  are  comparable  to.  or 
as  effective  as,  the  Federal  standards. 


DATE:  Docket  will  remain  open  until 
further  notification. 
ADDRESS:  Submit  written,  signed 
comments  to  the  FHWA  Docket  No. 
MC-89-10,  room  4232.  HCC-10,  Ofilce  of 
the  Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Commenters 
may,  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 
floppy  disk  (either  1.2Mb  or  360Kb 
density)  in  a  format  that  is  compatible 
with  ei^er  word  processing  programs. 
Word  Perfect  or  WordStar  or  the 
Macintosh  version  of  Word.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
conunents  must  include  a  self-addressed 
stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  M.  Hagan,  Office  of  Motor 
Carrier  Standards.  (202)  36ft-2981:  or 
Paul  L  Brennan,  Office  of  the  Chief 
Counsel,  HCC-10,  (202)  366-0834, 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 

210  of  the  Motor  Carrier  Safety  Act  of 
1984  (the  Act)  Public  Law  98-554.  98 
Stat.  2829,  2839.  required  the  Secretary 
of  Transportation  to  establish  standards 
for  annual  or  more  frequent  inspection 
of  CMVs.  and  for  the  retention,  by  motor 
carriers,  of  the  records  of  such 
inspections.  On  December  7, 1988,  the 
FHWA  published  a  final  rule  in  the 
Federal  Register  (53  FR  49402) 
addressing  Pis  which  implemented  the 
statutory  requirements  of  the  Act  and 
amended  part  396,  "Inspection.  Repair, 
and  Maintenance,  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
That  final  rule  requires  that  all  CMVs 
operating  under  a  motor  carrier's  control 
in  interstate  commerce  be  inspected  and 
meet  the  vehicle  component  standards 
at  least  once  every  12  months. 

This  inspection  is  to  be  based  on 
Federal  inspection  standards  (also  being 
added  to  part  396  of  the  FMCSRs),  or  a 
State  inspection  program  determined  by 
the  FHWA  to  be  as  effective  as  the 
Federal  standards.  Accordingly,  if  the 
FHWA  determines  that  the  State's  PI 
program  is  as  effective  as  the 
requirements  of  part  396,  then  a  motor 
carrier's  commercial  motor  vehicles 
required  by  the  state  to  be  inspected 
through  the  state's  inspection  program 
must  use  that  program  to  meet  the 
requirements  of  this  rule.  Commercial 


motor  vehicle  inspections  may  be 
conducted:  (a)  By  State  personnel,  (b)  at 
State  authorized  commercial  facilities, 
or  (c)  by  the  motor  carrier  itself  under 
the  auspices  of  a  self-inspection 
program  supervised  by  the  State 
inspection  authority. 

If  the  FHWA  determines  that  the 
State  inspection  program  is  not  as 
effective  as  the  Federal  requirements 
then  a  motor  carrier  must  ensure  that 
the  PI  is  performed  on  all  commercial 
motor  vehicles  under  its  control  as 
specified  in  part  396.  This  requirement 
may  be  achieved  through  reliance  upon 
alternative  inspection  procedures,  such 
as:  (1)  Self-inspection  at  a  carrier's 
facility(ies);  (2)  a  roadside  inspection;  or 
(3)  inspection  at  a  commercial  garage, 
fleet  leasing  company,  truck  stop,  or 
other  similar  commercial  business.  A 
carrier's  ability  to  use  the  conunercial 
alternative  is  contingent  upon  the 
business'  operating  and  maintaining 
facilities  appropriate  for  CMV 
inspections  and  employing  qualified 
inspectors,  as  required  by  9  396.19. 

Nothing  in  the  final  rule  was  intended 
to  imply  that  the  FHWA  seeks  to 
preempt  a  State  from  conducting  Pis  of 
CMVs,  or  that  a  State's  inspection 
program  does  not  improve  highway 
safety.  The  FliWA  believes  that  any 
inspection  of  a  vehicle,  even  under 
programs  not  as  effective  as  this  rule, 
should  contribute  to  the  removal  of 
unsafe  vehicles  from  the  highway. 
Elsewhere  published  in  today's 
Federal  Register  is  a  final  rule  on  the 
subject  of  periodic  inspection.  The  rule 
contains  a  revised  date  for 
implementation  of  the  Periodic 
Inspection  requirement,  July  1. 1990. 
Previously,  implementation  was  slated 
for  December  7, 1989. 

The  March  16. 1989.  Notice  (54  FR 
11020).  which  solicited  information 
about  existing  PI  programs,  cited  21 
States  and  the  District  of  Columbia 
which  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  had 
noted  were  performing  some  type  of 
periodic  inspection  of  passenger 
vehicles,  small  trucks,  and/or 
commercial  motor  vehicles.  These  States 
are: 


Arkansaa 

North  Carolina 

Delaware 

Oklahoma 

Hawaii 

Pennsylvania 

Louisiana 

Rhode  Island 

Maine 

South  Carolina 

Massachusetti 

Texas 

Misiisaippi 

Utah 

Missouri 

Virginia 

New  Hampshire 

Vermont 

New  [ersey 

West  Virginia 

New  York 

The  NHTSA  also  indicated  that 
programs  for  CMVs  only  are  operated 


Federal  Register  /  Vol.  54,  No.  235  /  Friday,  December  8,  1989  /  Rnles  and  Regulations         50727 


by  Illinois  and  Maryland.  The  FHWA 
asked  for  information  that  would 
confirm  the  existence  and  type  of  PI 
program  performed  in  these 
jurisdictions. 

In  response  to  the  March  16, 1989, 
Notice  and  subsequent  communication 
with  State  inspection  officials,  the 
FHWA  received  responses  from  all  50 
States  and  the  District  of  Columbia. 
Comments  were  also  received  from 
other  groups;  these  included  the  New 
Jersey  Motor  Truck  Association, 
Virginia  Trucking  Association.  Coalition 
for  Safer.  Cleaner  Vehicles.  ALCO 
Equipment,  Incorporated,  and  Yellow 
Freight  Systems,  Incorporated. 
Respondents  tended  to  clarify  the  extent 
of  the  individual  State  PI  programs. 
Several  State  agencies  with  programs 
provided  the  requested  assessment  of 
program  effectiveness  to  the  FHWA  and 
enclosed  a  copy  of  their  most  recent 
inspection  guidelines  for  the  FHWA's 
review. 

Responses  from  the  other  groups 
varied  from  espousing  the  merits  of  a 
particular  Stale's  PI  program  to 
advocating  further  investigation  and 
research  into  inspection  requirements 
and  technologies.  Both  the  New  Jersey 
Motor  Trucking  Association  and  the 
Virginia  Trucking  Association  supported 
the  FHWA's  effort  and  encouraged  the 
FHWA  to  approve  their  respective 
State's  PI  programs  as  equivalent  to  the 
standards  contained  in  part  396.  The 
Virginia  Trucking  Association  also 
advocated  changes  to  current  FHWA 
requirements  for  inspection 
documentation  kept  with  the  truck, 
truck-tractor,  bus  or  trailer. 

Both  ALCO  Equipment  and  Yellow 
Freight  cited  the  critical  importance  of 
qualified  inspectors  to  the  success  of 
State  PI  programs.  The  FHWA  agrees 
and  inspection  requirements  were 
considered  as  a  part  of  the  FHWA's 
overall  assessment  of  State  PI  programs. 

The  Coalition  for  Safer.  Cleaner 
Vehicles  (CSCV)  presented  a  number  of 
recommendations  for  improving  the  PI 
program.  These  included  calls  for 
auditing  procedures  for  fleet  self- 
inspections  programs  that  would  ensiu« 
that  inspectors  are  qualified  and 
inspections  properly  performed  and 
documented;  a  study  of  small  fleet  self- 
inspections;  documenting  individual 
vehicle  inspections  in  a  Statewide  or 
national  database  (e.g..  something  like 
SAFETYNET),  especially  in  States 
without  equivalent  PI  programs;  and 
undertaking  demonstration  projects  to 
test  and  evaluate  new  inspection 
methods  and  eqtiipment  with  one 
possible  goal  being  the  merging  of  safety 
and  emission  inspections  into  one 
periodic  inspection  program.  All  the 


comments  received  will  be  used  in  the 
FHWA's  evaluation  of  the  periodic  and 
roadside  inspection  programs. 

Using  the  information  provided  by  the 
respondents,  the  FHWA  compared  the 
documentation  received  with  the 
requirements  of  part  396  and  determined 
the  relative  comparability  of  each  State 
program  with  Federal  standards.  During 
this  effort,  the  FHWA  endeavored  to 
assess  each  State's  program  on  its  own 
merits  without  drawing  comparisons 
with  those  programs  offered  by  other 
States. 

One  discovery  during  the  review  was 
the  variety  of  State  instructional  and 
procedural  guidelines  in  use.  Frequently, 
these  concentrated  on  providing 
procedural  tips  for  inspectors  on  the 
handling  of  inspection  equipment  or 
manually  testing  various  vehicle 
components;  in  some  cases,  to  the 
exclusion  of  any  language  identifying 
deficiencies.  To  ensure  that  inspectors 
capture  all  appropriate  deficiencies  in 
the  course  of  their  inspections,  these 
States  may  wish  to  consider  adding 
appropriate  language  to  their  manuals 
that  will  detail  the  potential  defects  that 
may  be  found  in  commercial  vehicle 
systems,  as  well  as  the  methods  needed 
to  detect  them. 

During  the  assessment  process,  the 
FHWA  occasionally  was  unable  to 
locate  sufficient  documentation  of 
certain  inspection  activities.  When  this 
situation  occurred,  the  FHWA 
endeavored  to  determine  from 
alternative  sources  at  the  Federal,  State 
and/or  local  level  that  a  particular 
inspection  criterion  was,  in  fact, 
addressed,  and  that  it  met  the 
requirements  of  part  396.  Thus,  the 
FHWA's  review  was  not  limited  strictly 
to  the  documentation  received  from 
respondents.  However,  if  a  defect  or 
deficiency  described  in  part  396, 
appendix  G.  was  either  omitted  from  the 
State  PI  manual  or  inadequately 
documented,  and  no  subsequent 
evidence  could  be  obtained  to  indicate 
that  the  activity  was  being  carried  out  at 
a  level  equivalent  to  the  Federal 
standard,  this  finding  was  noted  for 
consideration  in  making  the  final 
determination  of  the  relative 
conformance  of  the  State's  program  to 
part  396. 

On  this  point,  the  majority  of  State 
inspection  manuals  currendy  do  not 
adequately  address  three  inspection 
areas  described  in  Appendix  G:  "2. 
Coupling  devices",  "4.  Fuel  Systems", 
and  "6.  Safe  Loading."  The  FHWA 
recognizes  that  "safe  loading"  is  not  a 
priority  issue  for  review  in  the  Pis,  as 
most  vehicles  are  normally  checked  in 
an  unloaded  condition.  Nevertheless, 
the  security  of  such  items  as  the  vehicle 


headboard,  side  rails;  or  other  load 
protection  devices  must  be  reviewed  to 
ensure  the  safe  operation  of  the  CMV. 
Likewise,  with  tractor  and  trailer 
connected,  the  ability  to  visually  chedt 
the  fifth  wheel  plate,  pintle  hooks,  or 
drawbar  is  restricted.  The  danger  of 
failing  to  thoroughly  check  these  items  is 
self-evident  and  should  be 
acknowledged  through  appropriate 
documentation  in  the  manual.  In 
addition,  fuel  system  checks  need  better 
documentation  to  ensure  the  timely 
detection  of  deficiencies.  The  FHWA 
urges  States  to  include  language  in  their 
manuals  to  provide  inspectors  with 
appropriate  criteria  to  adequately 
inspect  these  vehicle  systems. 

During  its  review,  the  FHWA  weighed 
the  presence  or  absence  of  certain 
inspection  criteria  more  critically  than 
others.  For  example,  the  absence  of 
effective  criteria  for  brake  inspections 
was  considered  by  the  FHWA  to  be  a 
more  critical  deficiency  than  die  State's 
insufficient  consideration  of  "safe 
loading."  Thus,  in  determining  the 
comparability  or  effectiveness  of  a 
State's  PI  program,  the  FHWA  gave  less 
weight  to  a  State's  program  if  its  manual 
documented  a  less  than  an  effective 
inspection  of  such  CMV  systems  as 
brakes,  steering,  lights,  tires,  and 
suspension. 

Determination 

Based  on  the  review  of  submitted 
documentation  and  discussions  with 
various  officials,  the  FHWA  determined 
that  the  District  of  Columbia  and  the 
States  of  Maine,  Maryland,  Michigan, 
New  Hampshire,  New  Jersey,  New  York. 
Pennsylvania,  Rhode  Island.  Utah, 
Vermont,  Virginia  and  West  Virginia 
have  PI  programs  that  are  comparable 
to,  or  as  effective  as  the  standards 
outlined  in  part  396. 

Included  among  those  States  judged 
as  comparable  to  the  Federal  standards 
are  those  States  with  PI  programs  which 
are  limited  to  a  particular  CMV  category 
or  type  (e.g.,  buses  only).  For  motor 
carriers  State's  operatUig  CMVs  that  are 
not  captured  by  States'  limited  PI 
program,  a  alternative  means,  such  as 
those  described  above  and  in  the 
December  7, 1988  final  rule,  must  be 
used  to  satisfy  PI  requirements.  In 
addition,  three  States  with  equivalent  PI 
programs,  Arkansas,  Illinois  and 
Oklahoma,  apply  their  programs  only  to 
intrastate  motor  carriers.  In  these  three 
States,  those  interstate  motor  carriers 
that  elect  to  have  their  vehicles 
inspected  under  the  States'  PI  programs 
may  avail  themselves  of  State  CMV 
inspection  facilities  and  will  be  deemed 
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to  have  complied  with  the  Federal 
requirement. 

Of  the  above  States.  Michigan.  New 
Jersey,  and  New  York,  have  PI  programs 
which  do  not  cover  all  commercial 
motor  vehicles.  Michigan's  equivalent 
CMV  program  covers  only  buses.  New 
Jersey's  equivalent  CMV  program  covers 
only  gasoline-powered  vehicles.  CMVs 
powered  with  other  types  of  fuel  (e.q. 
diesel,  liquefied  petroleum  gas,  etc.)  are 
subject  to  self-inspection  by  the  carrier, 
which  is  verified  by  either  random 
roadside  inspection  or  a  "terminal 
audit"  (safety  review).  Motor  carriers 
with  CMVs  based  in  New  Jersey,  using 
fuels  other  than  gasoline,  must  comply 
with  the  Federal  standards  through  the 
self-inspection  requirements  of  the  State 
of  New  Jersey.  In  New  York,  the 
equivalent  CMV  program  applies  only  to 
CMVs  with  a  GVWR  greater  than  18,000 
pounds.  Motor  carriers  CMVs  based  in 
New  York  between  10,001  and  18,000 
GVWR  may  use  the  State  program  or 
fmd  alternate  methods,  as  specified  in 
the  final  rule,  to  periodically  inspect 
their  vehicles  to  comply  with  the 
Federal  requirement  The  FHWA  has 
determined  that  the  New  York  State 
periodic  inspection  program  for  buses 
meets  the  requirements  of  part  396. 

Motor  carriers  with  CMVs  required  to 
be  inspected  in  these  12  States  and  the 
District  of  Columbia  must  satisfy  their 
periodic  inspection  requirement  through 


the  State  PI  programs,  except  where 
noted.  In  addition,  interstate  motor 
carriers  with  CMVs  based  on  Arkansas, 
Illinois  and  Oklahoma  may  elect,  as 
noted  above,  to  use  these  States'  PI 
programs  to  meet  the  Federal  PI 
requirement. 

The  FHWA  has  determined  that  all 
States  having  equivalent  PI  programs 
provide  documentation  of  successfully 
completed  inspections  through  the 
issuance  of  reports,  certificates,  or 
decals.  These  verification  documents 
must  be  readily  available  for 
identification  by  State  roadside 
inspection  personnel  to  ensure  that 
motor  carriers  are  properly  credited 
with  compliance  with  the  inspection 
requirement.  Motor  carriers  relying  on 
alternative  inspection  procedures  must 
similarly  ensure  that  inspection 
documentation  is  available  to  the 
operator  to  either  display  or  present  to 
inspection  personnel  upon  demand. 

The  FHWA  has  determined  that  all 
States  other  than  those  named  above 
either  have  no  PI  program  or  their  PI 
programs  are  not  comparable  to  or  as 
effective  as  the  federal  standards. 
Should  these  States  wish  to  modify  their 
programs  to  be  as  "effective"  or 
comparable  to  the  Federal  requirements, 
then  the  FHWA  is  ready  to  work  with 
them  to  identify  the  modification(s) 
required.  Any  State  wishing  to  be 
revaluated  because  of  the  development 


of  a  PI  program  or  a  modification  of  an 
existing  program  should  contact  the 
appropriate  FHWA  regional  office.  The 
addresses  of  these  regional  o^ices  are 
given  in  part  390  of  the  FMCSR. 

The  FHWA  intends  to  keep  this 
docket  open.  If  a  State  decides  to  revise 
its  PI  program  and.  as  a  result,  that 
State's  program  becomes  comparable  to 
the  Federal  PI  program,  this  information 
can  be  published  in  the  Federal  Register. 
The  State  would  then  be  included 
among  those  States  determined  to  have 
comparable  or  equivalent  programs. 

If  a  State  decides  not  to  change  its 
program,  or  if  a  State  does  not  have  a  PI 
program,  motor  carriers  operating  in 
those  States  will  need  to  comply  with 
the  annual  inspection  requirements, 
either  through  programs  in  other  States 
or  by  relying  on  the  alternative 
inspection  options  identified  above. 

List  of  SubjecU  in  49  CFR  Part  396 

Highway  safety,  Motor  carriers.  Motor 
vehicle  safety,  and  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety) 

Issued  on:  December  5, 1989. 
T  J).  Larson, 
Administrator. 
[FR  Doc.  89-28783  Filed  12-6-89;  10-.27  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Part*  44  and  104 

Rules  of  Practice  for  Petitions  for 
Modification  of  Mandatory  Safety 
Standards;  Pattern  of  Vioiations; 
Extension  of  Comment  Period 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Proposed  rules;  extension  of 
comment  period. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  proposed  rules  for  rules  of 
practice  for  petitions  for  modification  of 
mandatory  safety  standards  in  30  CFR 
part  44  and  pattern  of  violations  in  30 
CFR  part  104. 

DATE:  Written  comments  on  the 


proposed  rules  must  be  received  on  or 
before  December  22, 1989. 

ADDRESS:  Send  comments  to  the  Office 
of  Standards,  Regulations,  and 
Variances:  MSHA;  Room  631;  BaHston 
Tower  No.  3;  4015  Wilson  Boulevard; 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Silvey,  Director,  OfHce  of 
Standards,  Regulations,  and  Variances, 
MSHA.  phone  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On  May 

5, 1989,  MSHA  pubHshed  in  the  Federal 
Register  (54  FR 19492)  a  proposed  rule  to 
revise  existing  Part  44  by  specifying  time 
frames  at  all  stages  of  the  petition  for 
modiflcation  process.  On  June  28. 1989, 
(54  FR  27188)  MSHA  extended  the 
comment  period  to  August  7. 1989  in 
response  to  requests  from  the  mining 
conmiunity. 

On  May  30, 1989,  MSHA  published  in 
the  Federal  Register  (54  FR  23156)  a 
proposed  safety  standard  that  would 
identify  mines  with  a  "pattern  of 


violations"  of  mandatory  safety 
standards  that  significantly  and 
substantially  contribute  to  safety  or 
health  hazards.  On  June  20, 1989,  (54  FR 
25881)  MSHA  extended  the  comment 
period  to  August  31, 1989  in  response  to 
requests  from  the  mining  community. 

On  October  19, 1989,  MSHA  published 
in  the  Federal  Register  (54  FR  43028)  a 
Notice  of  Public  Hearings  which  stated 
that  the  record  for  both  proposals  would 
remain  open  until  December  8, 1989,  for 
the  submission  of  post-hearing 
comments.  Due  to  requests  from  the 
mining  community,  MSHA  is  extending 
the  comment  period  to  December  22, 
1989.  All  interested  parties  are 
encouraged  to  submit  comments  prior  to 
that  date. 

Dated;  December  6, 1989. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

{FR  Doc.  89-28897  Filed  12-7-89;  8:45  am] 
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UST  OF  PUBLIC  LAWS 

Last  List  December  5,  1989 

Tim  is  a  continuing  ist  of 
public  bills  from  the  current 
session  of  Congress  wrtiich 
have  become  Federal  laws.  R 
may  be  used  in  conjunction 
wi«i  "P  L  U  S"  (Putilic  Laws 
Update  Service)  on  523-6641. 
The  text  of  taws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws'! 
from  the  Superintendent  of 
Documents.  U.S.  Goverrwnent 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

S.  974  /  Pub.  L  101-195 

Nevada  Wildemess  Protection 
Act  o<  1989.  (Dec.  5.  1989; 
103  Stat  1784;  6  pages) 
Price:  $1.00 

SJ.  Res.  16  /  Pub.  L  101- 
196 

Designating  November  1989 
and  November  1990  as 
"National  Alzheimer's  Disease 
Month".  (Dec.  5.  1969;  103 
Stat  1790;  1  page)    Price: 
$1.00 

SJ.  Res.  205  /  Pub.  L  101- 
197 

Designating  December  3 
through  9.  1989  as  "National 
Cities  Fight  Back  Against 
Drugs  Week".  (Dec.  5.  1989; 
103  StaL  1791;  1  page) 
Price:  $1.00 

H.J.  Res.  448  /  Pub.  L.  101- 
188 

Making  supplemental 
appropriations  for  the  fiscal 
year  1990,  and  for  other 
purposes.  (Dec.  6,  1989;  103 
Stat  1792;  1  page)    Price: 
$1.00 
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Kiwifruit  grown  in  California,  50765 
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Agriculture  Department 

See  Agricultural  Marketing  Service;  Cooperative  State 
Research  Service;  Food  Safety  and  Inspection  Service: 
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Commerce  Department 
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Administration;  Patent  and  Trademark  Office 
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50787 
(2  documents) 

Decennial  census  of  population  and  housing  (1990) 

consideration  of  whether  or  not  statistical  adjustment 
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Macau,  50796 

Mexico,  50796 

Peru,  50794-50795 
(2  documents) 

Thailand,  50797 
Textile  and  apparel  categories: 

Correlation  with  U.  S.  Harmonized  Tariff  Schedule,  50797 

Cooperative  State  Research  Service 
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Grants  and  cooperative  agreements;  availability,  etc.: 
Rangeland  Research  program.  50998 
Special  research  program,  50994 


Federal  Register 
Vol.  54.  No.  236 
Monday,  December  It,  1089 


Defense  Department 

NOTICES 

Federal  Acquisition  Regulation  (FAR); 
Agency  information  collection  activities  under  OMB 
review,  50798-50799 
(5  doomients) 


Drug  Enforcement  Administratfon 

RULES 

Organization,  functions,  and  authority  delegations: 
Deputy  Assistant  Administrator,  Operations  Division,  et 
al.,  50738 

Energy  Department 

See  also  Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals  Office, 
Energy  Department 
NOTICES 

Environmental  statements;  availability,  etc.: 
Formerly  utilized  sites  remedial  action  project  sites 
(FUSRAP),  Tonawanda.  NY,  50800 
Grant  and  cooperative  agreement  awards: 

Radian  Corp.,  50801 
Natural  gas  exportation  and  importation: 
Pacific  Gas  Transmission  Co.,  50812 
Poco  Petroleum,  Inc.,  50814 

Energy  Informatfon  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
50802 

Environmental  Protection  Agency  ") 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Benzene  emissions  from  maleic  anhydride  plants, 
ethylbenzene/styrene  plants,  etc. 
Correction,  50887 
Air  programs;  State  authority  delegations: 

Alabama,  50754  , 

Hazardous  waste: 
IdentiHcation  and  listing — 
Chlorinated  aliphatic  hydrocarbons  production  wastes, 
50968 
PROPOSED  RULES 
Acquisition  regulations: 

Unauthorized  commitments  ratification,  50778 
Air  pollution  control;  new  motor  vehicles  and  engines: 
Emissions  control  system  performance  warranty  short 
tests;  alternative  test  procedures,  50776 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee.  50773 
Air  quality  planning  purposes;  designation  of  areas: 

Indiana,  50774 
NOTICES 

Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
Nitrogen  dioxide;  gas  phase  chemiluminescence  and 
calibration  procedure,  50820 
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Meetings: 
Executive  Council  Citizen  Advisory  Committee; 
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RULES 
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Personnel  administration,  etc. — 
Prior  approval  submissions.  50736 
Organizations  and  functions: 

Service  of  legal  process;  method.  50735 

Federal  Aviation  Administration 
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Airplanes  small — 

Cabin  safety  and  occupant  protection;  correction.  50736 
Terminal  control  areas  and  airport  radar  service  areas. 

50982 
Transition  areas,  50737 
VOR  Federal  airways.  50988 

PROPOSED  RULES 

Control  zones,  50768-50771 

(4  documents) 
Transition  areas,  50769 
NOTICES 
Airport  noise  compatibility  program: 

Noise  exposure  map — 
Keahole  Airport.  HI.  50840 
Exemption  petitions;  summary  and  disposition.  50839 
Meetings: 

Aeronautics  Radio  Technical  Commission,  50841 
Organization,  functions,  and  authority  delegations: 

Hailey.  DD,  50841 

Federal  Communications  Commission 
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Florida,  50763 

Hawaii,  50763 
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Georgia.  50777 
Michigan.  50778 
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(2  documents] 

Federal  Railroad  Administration 

PROPOSED  RULES 

Railroad  operating  rules: 
Locomotive  operators;  qualifications.  50890 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  50885-50886 
(2  documents) 

Federal  Retirement  Tlirift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  50886 
Federal  Trade  Commission 

PROPOSED  RULES 

Trade  regulation  rules: 
Power  output  claims  for  amplifiers  utilized  in  home 
entertainment  products.  50771 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 
50824 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
General  and  plastic  surgery  devices — 
Absorbable  surgical  gut  suture.  50737 

NOTICES 

Food  for  human  consumption: 

Frozen  dessert  processing  guidelines;  availability,  50821 
Memorandums  of  understanding: 
Nutritional  therapy  and  nutrition  education  in  care  and 
management  of  AIDS  patients;  Life  Sciences 
Research  Office,  Federation  of  American  Societies  for 
Experimental  Biology:  report  availability,  50822 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Imported  products;  refused  entry  procedures.  50733 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Nevada,  50787 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Dixie  National  Forest.  UT.  50786 
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General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  50798-50799 
(5  documents) 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care  Financing 

Administration 

Health  Care  Rnancing  Administration 

RULES 

Medicaid: 

Disability;  eligibility  determinations,  50755 
NOTICES 
Medicare: 

Claims  payment  cycle;  payment  floor  requirements 
retention,  51008 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders.  50815-50817 
(2  documents) 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Community  development  block  grants: 
Urban  homesteading  program  (technical  assistance), 
50952 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

50823 
Organization,  fimctions,  and  authority  delegations: 
Acting  Secretary;  order  of  succession,  50823 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  O^ice 

Internal  Revenue  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Director  Austin  CompUance  Center.  50882 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
Anhydrous  sodium  metasilicate  from  France.  50788 
Animal  glue  and  inedible  gelatin  from — 

West  Germany,  50791 
Small  business  telephone  systems  and  subassemblies 
from — 
Japan,  50789 
Taiwan,  50790 

Interstate  Commerce  Commission 

NOTICES 

Motor  and  water  carriers: 

Finance  applications.  50826 
Motor  carriers: 

Compensated  intercorporate  hauling  operations,  50826 

Justice  Department 

See  Drug  Enforcement  Administration 


Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc„' 

Bridger-Teton  National  Forest.  WY;  correction,  50887 
National  wild  and  scenic  rivers  system,  OR;  proposed 
boundaries  establishment  and  availability,  50825 
Oil  and  gas  leasing: 
National  Petroleum  Reserve,  AK;  competitive  leasing, 
proposed;  correction,  50824 
Recreation  concession  leases  and  vendor  permits  manual; 

availability,  50825 
Withdrawal  and  reservation  of  lands: 
Nevada,  50825 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
American  Maritime  Transport,  Inc..  50841 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Alabama,  50792 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  50798-50799 
(5  documents) 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Glazing  materials — 
Head  up  displays  (HUDS's),  50783 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Marine  mammals: 
Commercial  fishing  operations — 
Tuna  (yellowfin)  caught  with  purse  seines  in  eastern 
tropical  Pacific  Ocean;  importation,  50763 

PROPOSED  RULES 

Endangered,  threatened,  and  other  depleted  marine 

mammals;  incidental  takings.  50785 
NOTICES 

Permits: 
Endangered  and  threatened  species,  50792 
Marine  mammals;  correction,  50793 

National  Park  Service 

NOTICES 

Management  and  land  protection  plans;  availability,  etc.: 
Adams  National  Historic  Site.  MA,  50826 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utiUzation  facilities;  domestic  licensing: 
Nuclear  power  reactors;  standard  design  certifications; 
and  combined  licenses;  early  site  permits,  50735 

NOTICES 

Environmental  statements;  availability,  etc.: 

System  Energy  Resources.  Inc..  et  al..  50827 
Export  and  import  license  applications  for  nuclear  facilities 
or  materials,  50827 
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Patent  and  Trademark  Office 

RUUS 

Patent  and  trademark  cases: 

Automated  search  system  fees,  50942 
NOTICES 

Mask  works;  interim  protection  for  nationals,  domiciliaries, 
and  sovereign  authorities: 

Extension  of  existing  interim  orders,  50793 

Public  Heaitti  Service 

5ee  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Pipeline  safety: 
Gas  pipelines  operating  above  72  percent  of  specified 
minimum  yield  strength  (SMYS),  50780 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  50841-50858 
(2  documents] 

Securities  and  Exchange  Commission 

NOTICES 

Joint  industry  plans;  vendor/computer  input  user 

agreements,  consolidated  form,  50828 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  50831-50832 
(2  documents) 

Pacific  Stock  Exchange,  Inc.,  50833 
Applications,  hearings,  determinations,  etc.: 

United  Services  Funds  et  al..  50834 

USAA  Life  Portfolio  Series.  Inc..  50836 

Variable  Account  A  of  USAA  Life  Insurance  Co..  50837 

State  Department 

NOTICES 

Meetings: 
Overseas  Schools  Advisory  Council,  50838 
Shipping  Coordinating  Committee.  50638 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Colorado,  50739 

Missouri,  50744 

Texas,  50750 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Meetings;  Sunshine  Act,  50886 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration:  Federal 
Railroad  Administration,  Maritime  Administration; 
National  Highway  Traffic  Safety  Administration; 
Research  and  Special  Programs  Administration 

Treasury  Department 

See  also  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities  under  0MB  review. 
50881-50882 
(2  documents) 


Veterans  Affairs  Department 

PROPOSED  RULES 

Legal  Services.  General  Counsel;  organizations. 

representatives,  attorneys,  and  agents  recognition, 
50772 
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Part  11 

Department  of  Transportation,  Federal  Railroad 
Administration,  50890 

Part  III 

Department  of  Commerce,  Patent  and  Trademark  Office, 
50942 

Partly 

Department  of  Housing  and  Urban  Department.  50951 

PartV 

Department  of  Transportation.  Coast  Guard.  50958 

Part  VI 

Environmental  Protection  Agency,  50968 

Part  VII 

Department  of  Transportation.  Federal  Aviation 
Administration.  50982 

Part  VIII 

Department  of  Transportation.  Federal  Aviation 
Administration,  50990 

Part  IX 

Department  of  Agriculture,  Cooperative  State  Research 
Service,  50994 

PartX 

Department  of  Agriculture,  Cooperative  State  Research 
Service,  50998 

Part  XI 

Department  of  Commerce,  51002 

Part  XII 

Medicare  Program;  Claims  Payment  Cycle;  Notice,  51008 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPartS2 

(FV-89-2061 
BIN  0581-AAIt 

Processed  Fruits  and  Vegetables, 
Processed  Products  Thereof,  snd 
Certain  Oth^r  -  ocessed  Food 
Products  p{>; .  a*  ons  Governing 

Inspection  aic  :e';?t cation 

agency:  Agricultural  Marketing  Service. 
USDA.     . 

action:  Final  rule. 

summary:  This  final  rule  revises  the 
Regulations  Governing  Inspection  and 
Certification  of  Processed  Fruits  and 
Vegetables  and  Certain  Other  Products 
by  increasing  the  fees  charged  for  the 
inspection  of  processed  fruits  and 
vegetables  and  certain  other  products. 
Other  products  may  include  honey, 
molasses,  except  for  stockfeed;  nuts  and 
nut  products,  except  oil;  sugar  (cane, 
beet  and  maple);  sirups  (blended), 
sirups,  except  from  grain;  tea,  cocoa, 
coffee,  spices,  and  condiments.  The 
revision  will  adjust  the  fees  to  recover 
the  costs  of  performing  inspection 
services,  as  authorized  by  the 
Agricultural  Marketing  Act  of  1946. 
EFFECTIVE  DATE:  December  11. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Raymondo  O'Neal,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
P.O.  Box  98456,  Room  0709  South 
Building,  Washington,  DC  20090-6456. 
Telephone  (202)  447-5021. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  as  a  "normiajor"  rule.  It 


will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
will  be  no  maior  increase  in  cost  or 
prices  to  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  result  in  significant 
adverse  effects  on  competition, 
employment,  investments,  productivity, 
innovations,  or  the  ability  of  the  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  In 
domestic  or  export  markets. 

The  Administrator.  Agricultural 
Marketing  Service  (AMS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act, 
Public  Law  96-354  (5  U.S.C  601). 

The  final  rule  reflects  fee  increases 
needed  to  recover  the  costs  of  services 
rendered  in  accordance  with  the 
Agricultural  Marketing  Act  (AMA)  of 
1946.  Furthermore,  the  inspection, 
grading  and  certification  program  for 
processed  fruits  and  vegetables  and 
related  products  is  voluntary. 

The  AMA  authorizes  voluntary 
official  inspection,  grading,  and 
certification  on  a  user-fee  basis,  of 
processed  food  products  including 
processed  fruits,  vegetables,  and 
processed  products  made  from  them. 
The  AMA  provides  that  reasonable  fees 
be  collected  from  the  user  of  the 
program  services  to  cover  as  nearly  as 
practicable  the  costs  of  services 
rendered.  This  final  rule  will  amend  the 
schedule  for  fees  and  charges  for 
services  rendered  to  the  processed  fruit 
and  vegetable  industry  to  reflect  the 
costs  currently  associated  with  the 
program. 

AMS  regularly  reviews  these 
programs  to  determine  if  fees  are 
adequate.  Since  the  last  fee  change  June 
5. 1986  (51  FR  20438).  program  operating 
costs  have  increased.  The  major 
contributing  factors  have  been  two 
salary  increases  for  Federal 
employees — a  3-percent  pay  increase 
effective  January  1. 1987.  and  a  2- 
percent  pay  increase  effective  January  1, 
1988. 

Employee  salary  and  fringe  benefits 
are  major  program  costs  that  account  for 
approximately  85  percent  of  the  total 
operating  budget.  In  fiscal  year  1989,  the 
following  increases  occurred  in  program 
operating  expenses:  (1)  A  Government- 
wide  salary  increase  of  4.1  percent 


effective  January  1. 1989;  (2)  a  28.3 
percent  increase  in  the  Agency's 
contribution  to  the  Federal  Employees 
Health  Benefits  Program  (applicable  to 
all  Government  agencies)  effective 
January  1, 1989;  (3)  a  10  percent 
Government-wide  increase  in  travel 
-entitlements  effective  in  October  1968; 
and  (4)  a  projected  infiationary  cost 
increase  of  3.8  percent  for  fiscal  year 
1989.  The  Agency  has  determined  that 
due  to  the  aforementioned  increases  in 
program  operating  costs,  these  programs 
will  incur  over  a  $900,000  loss  in  fiscal 
year  1989.  Therefore,  it  is  found  that 
good  cause  exists  for  making  this  final 
rule  effective  upon  publication  in  the 
Federal  Register. 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (54  FR 
36982-36984)  on  September  6. 1989  writh 
a  thirty  day  comment  period.  The 
comment  period  closed  on  October  6, 
1989.  Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the 
Agricultural  Marketing  Service.  No 
comments  were  received  regarding  this 
proposed  rule. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  elective  date  of 
this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  program  will  inciu-  over 
a  $900,000  loss  in  fiscal  year  1989  alone; 
(2)  this  action  should  be  made  effective 
upon  publication  in  the  Federal  Register 
so  that  program  fees  will  reflect  the 
costs  of  services  rendered  as  soon  as 
possible  and;  (3)  interested  persons 
were  afforded  a  thirty  day  comment 
period  and  no  comments  were  received. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Regulations 
Governing  Inspection  and  Certification 
of  Processed  Fruits  and  Vegetables. 
Processed  Products  Thereof,  and  Certain 
Other  Processed  Food  Products  (7  CFR 
52.42.  52.49.  52.50.  52.51.  52.52c.  5Z52d) 
are  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946.  Sees.  203.  205.  60  Stat.  1087, 1090  as 
amended  (7  USC  1622, 1624). 

2.  Section  52.42  is  revised  to  read  as 
follows: 
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{52.42    SctMdul*  Of  ftM. 

Unless  otherwise  provided  in  a 
written  agreement  between  the 
applicant  and  the  Administrator,  the  fee 
for  any  inspection  service  performed 
under  the  regulations  is  this  part,  shall 
be  at  the  rate  of  $31.00  per  hour  plus  an 
additional  $7.00  per  hour  for  all 
scheduled  overtime  hour*.  When  work 
is  performed  on  a  holiday,  an  additional 
hour  shall  be  charged  at  the  regular 
hourly  rate  for  each  hour  worked. 

3.  Section  52.49  is  revised  to  read  as 
follows: 

§52.49    ChargM  f or  coptM  Of  mspaction 
docufiMnts  and/or  Inspoctlon  data. 

If  the  applicant  for  inspection  service 
requests  additional  copies  of  inspection 
documents  and/or  inspection  data 
referable  to  the  processed  product 
covered  thereby,  the  applicant  may 
obtain  such  copies  from  the  supervisor 
in  the  office  of  inspection  serving  the 
area  where  the  service  was  performed 
at  a  charge  of  V^  hour  per  copy  in 
accordance  with  the  rate  in  S  52.42: 
Provided,  that  no  charge  shall  be  made 
for  one  copy  if  requested  at  the  time  of 
the  original  request  for  inspection. 
Inspection  certificates  issued  in 
accordance  with  S  52.21  may  be 
supplied  to  any  financially  interested 
party  at  a  charge  of  Vi  hour  per 
certificate  for  each  seven  (7)  or  fewer 
copies  in  accordance  with  the  rate  in 
S  52.42. 

4.  Section  52.50  is  removed  and 
SS  52.51  and  52.52  are  redesignated  as 
S  S  52.50  and  52.51  and  newly 
redesignated  S  52.50  is  revised  to  read 
as  follows: 

§  52.50    Travel  and  other  expenses. 

Charges  may  be  made  to  cover  the 
cost  of  travel  time  incurred  in 
connection  with  the  performance  of  any 
inspection  service,  including  appeal 
inspections,  at  the  rate  of  $31.00  per 
hour.  This  includes  time  spent  waiting 
for  transportation  as  well  as  time  spent 
traveling,  but  not  to  exceed  eight  hours 
of  travel  time  for  any  one  person  for  any 
one  day:  And  provided  further,  that  if 
travel  is  by  common  carrier,  no  hourly 
charge  may  be  made  for  travel  time 
outside  the  employee's  official  work 
hours. 

5.  Newly  redesignated  section  52.51  is 
amended  by  republishing  (c) 
introductory  text  and  by  revising 
paragraphs  (c)(1).  (c)(2).  (c)(5).  (d) 
introductory  text  (d)(1).  (d)(2).  and  (d)(5) 
to  read  as  follows: 

S  52.5 1    CItarges  for  Inspection  services  on 
■  contract  tMsis. 


(c)  Charges  for  year-round  in-plant 
inspection  services  on  a  contract  basis 
will  be  billed  to  the  applicant  monthly 
for  all  hours  worked  with  a  minimum  of 
40  hours  per  week  for  each  inspector 
assigned  to  perform  the  inspection 
services  in  accordance  with  the 
following  schedule: 

(1)  For  personnel  assigned  on  a  year- 
round  basis: 

Each  inspectoi^-$25.00  per  hour. 

(2)  For  personnel  assigned  on  less 
than  a  year-round  basis: 

Each  in8pectoi^-$28.00  per  hour. 
In-plant  sampler— $14.00  per  hour. 

*  *        •        •        • 

(5)  Overtime.  All  overtime  hours  will 
be  charged  at  the  regular  rates  specified 
in  paragraphs  (c)(1)  and  (2)  of  this 
section  plus  $7.00  per  hour. 

(d)  Charges  for  less  than  year-round 
in-plant  inspection  services  (four  or 
more  consecutive  40  hour  weeks)  on  a 
contract  basis  will  be  billed  to  the 
applicant  monthly  for  all  hours  with  a 
minimum  of  40  hours  for  each  inspector 
assigned  to  perform  the  inspection 
services  in  accordance  with  the 
following  schedule:  ' 

(1)  Each  inspector— $28.00  per  hour.» 

(2)  In-plant  samplei^-$14.00  per  hour. 

•  •        •        •        • 

(5)  Overtime.  All  overtime  hours  will 
be  charged  at  the  regular  rates  specified 
in  paragraph  (d)(1)  of  this  section  plus 
$7.00  per  hour. 

Dated:  December  6, 1989. 
Daniel  Haley. 
Administrator. 
(FR  Doc.  89-28860  Filed  tZ-6-eO:  8:45  am] 
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7  CFR  Part  1135 
[DA-90-001] 

Milk  In  the  Souttiwestem  Idatto- 
Eastem  Oregon  Marlceting  Area;  Order 
Suspending  Certain  Provisions 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 


summary:  This  action  continues  the 
suspension  of  portions  cf  the 
Southwestern  Idaho-Eastern  Oregon 
Federal  milk  order.  The  suspended 
provisions  relate  to  limits  on  the  amount 
of  milk  not  needed  for  fluid  (bottling) 
use  that  may  be  moved  directly  from 


'  Except  ■  minimum  of  8  hour*  p«r  day  will  b« 
billed  for  Intermittent  type  in  plant  »ervicet  in  lieu 
of  a  minimum  of  40  hour«  a  week.  Assignment*  in- 
plant  for  less  than  four  weeks  will  be  billed  In 
accordance  with  |  52.42. 


farms  to  nonpoolmanufacturing  plants 
and  still  be  priced  under  the  order.  This 
action  was  requested  by  the  Dairymen's 
Creamery  Association,  Inc.  (DCA).  an 
association  of  producers  that  supplies 
much  of  the  market's  fluid  needs  and 
handles  reserve  milk  supplies.  The 
continuation  of  the  suspension  is  to 
prevent  uneconomic  movements  of  milk. 
The  suspension  begins  in  December  1989 
and  will  continue  for  an  indefinite 
period.  The  same  order  provisions  have 
been  suspended  since  December  1988. 
EFPCCTtVC  date:  December  11, 1989. 
FOn  PURTHCR  INFOmiATION  CONTACT: 
Richard  A.  Glandt.  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2968.  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  447-4829. 
SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
November  6, 1989;  published  November 
13, 1989  (54  FR  47215). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  801-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing.  '- 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act    . 
of  1937.  as  amended  (7  U.S.C.  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Southwestern  Idaho- 
Eastern  Oregon  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  13. 1989  (54  FR  47215) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  No  comments 
opposing  the  suspension  were  received. 

After  consideration  of  all  relevant 
material.  Including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the  month 
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of  December  1989  and  continuing 
indefinitely  the  following  provisions  of 
the  order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  {  1135.13.  paragraphs  (f)  (3).  (4).  (5). 
and  (6). 

Statement  of  Consideratkn 

This  action  continues  the  suspension 
of  provisions  that  limit  the  amount  of 
producer  milk  that  a  cooperative 
association  or  other  handler  may  divert 
from  pool  plants  to  nonpool  plants. 
These  provisions  have  been  suspended 
since  December  1988  through  two 
previous  suspension  actions.  The 
Dairymen's  Creamery  Association.  Inc. 
(DCA),  an  association  of  producers  that 
supplies  much  of  the  market's  fluid  milk 
needs  and  handles  much  of  the  market's 
reserve  milk  suppKes,  requested  this 
indefinite  suspension. 

The  reasons  justifying  this  indefinite 
suspension  relate  to  the  persisting 
conditions  that  led  to  the  two  prior  six- 
month  suspensions  of  the  same  order 
provisions.  These  include  the  costs  of 
unloading  and  re-loading  of  about 
2,000.000  pounds  of  milk  through  a 
supply  plant  each  month  to  meet 
diversion  requirements,  which  results  in 
increased  exposure  of  the  milk  to 
contamination  and  in  shrinkage  of  milk 
weights.  In  addition,  continuing 
uncertainties  regarding  production 
trends,  economic  conditions,  and  Class  1 
milk  utilization  make  it  difficult  to 
establish  a  diversion  percentage  that 
would  allow  an  effective  allocation  of 
the  milk  supply. 

Western  Dairymen  Cooperative.  Inc. 
(WDCI)  filed  comments  supporting  the 
requested  indefinite  suspension, 
maintaining  that  it  would  aid  in  the 
efficient  transportation  of  milk,  and 
would  in  no  way  aff^ect  producers 
volumes  of  milk. 

Sales  of  Class  I  products  have 
increased  modestly  in  1989.  However, 
production  is  still  projected  to  surpass 
Class  I  needs  for  the  market  Moreover, 
there  appears  to  be  no  basis  to  conclude 
that  additional  supplies  of  milk  would 
be  pookd  in  the  continued  absence  of 
diversion  limits.  Thus,  it  is  reasonable  to 
conclude  that  a  continued  suspension  of 
the  diversion  requirements  will  allow 
the  needs  of  the  order  to  be  met  without 
causing  disruption  to  producers  who 
have  historically  supplied  the 
Southwestern  Idaho-Eastern  Oregon 
marketing  area. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 


in  the  marketing  area  in  thai  «vithoul 
expensive  hauling  and  handling, 
substantial  quantities  of  milk  from 
producers  who  regularly  supply  the 
market  would  be  excluded  from  the 
marketwide  pool,  thereby  causing  a 
disruption  in  the  orderly  marketing  of 
milk: 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data. 
views  or  arguments  concerning  this 
suspension.  No  comments  were  filed  in 
opposition  to  this  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1135 

Dairy  products.  Milk.  Milk  marketing 
orders. 

//  is  therefore  ordered  That  the 
following  provisions  In  i  1135.13  of  the 
Southwestern  Idaho-Eastern  Oregon 
order  are  hereby  suspended  indefinitely 
beginning  with  the  month  of  December 
1989. 

PART  1 135-yiLX  IN  THE 
SOUTHWESTERN  IOAHO-€ASTERN 
OREGON  MARKETINQ  AREA 

1.  The  authority  citation  for  7  CFR 
part  11  ?5  continues  to  read  as  follows: 

Authority:  Seca.  1-19. 48  Sut.  31.  «• 
amended;  7  U.S.C  801-674. 

f113S.13    [Suspended  In  Part] 

2.  In  §  1135.13,  paragraphs  (f)  (3).  (4), 
(5),  and  (6)  are  suspended. 

Signed  at  Watliington,  DC,  on:  December  S. 
1989. 

John  E.  Frydenluod, 

Acting  Assistant  Secretary  of  Agriculture, 
Marketing  and  Inspection  Services. 
(FR  Doc  89-28850  Piled  12-8-80;  8:45  am) 
nil  I  ttn  oooK  H10  n  u 


Food  Safety  and  Inspection  Service 
9  CFR  Parte  327  and  381 
[Docket  No.  M-013F] 
RIN  0583-AA90 

importation  of  Rffeat  and  Poultry 
Products;  Refused  Entry  Product 

AOeiCY:  Food  Safety  and  Inspection 
Service.  USDA. 
action:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 


the  Federal  meat  and  poultry  products 
inspection  regulations  to  preclude  the 
distribution  in  the  United  States  of 
imported  products  which  have  been 
refused  entry  info  the  United  Stales.  The 
rule  adds  a  provision  to  the  regulations 
that  any  such  products  exported  to 
another  country  and  returned  to  tlie 
United  Slates  would  be  subject  to 
detention  in  accordance  with  section  402 
of  the  Federal  Meal  Inspection  Act 
(FMIA)  or  section  19  of  the  Poultry 
Products  Inspection  Act  (PPIA)  and  to 
seixure  and  condemnation  in 
accordance  with  section  403  of  the 
FMIA  or  section  20  of  the  PPIA.  This 
rule  is  necessary  specifically  to  provide 
that  such  products  are  subject  to 
administrative  detention  and  judicial 
seizure  and  condemnation  as  authorized 
under  the  Acts. 

EFFlcnVB  date:  January  10, 199a 

POM  purtmer  oipormation  coktact 

Patrick  J.  Clerkin,  Director.  Field 
Operations  Division,  Compliance 
Program,  Food  Safely  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-.5604. 

SUPPLEMENTARY  INFORMATION: 

Execndve  Ordw  12291 

The  Agency  has  determined  that  this 
rule  is  not  a  "major  rule"  under 
Executive  Order  12291.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies  or  geographical  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Current  regulations  prevent  the 
distribution  into  human  food  channels  of 
those  meat  or  poultry  products  offered 
for  importation  into  the  United  States 
fix)m  foreign  countries  and  subsequently 
refused  entry.  The  regulations  further 
prohibit  the  reimportation  of  such 
product  into  the  United  States.  Although 
the  regulations  currently  do  not  so  state. 
FSIS  has  authority  under  the  FMIA  and 
the  PPIA  to  take  the  necessary  steps  to 
preclude  the  distribution  in  the  United 
States  of  any  refused  entry  product  that 
has  been  returned  to  the  United  States. 
This  mle  does  not  adopt  new  policy,  but 
merely  specifies  actions  currently 
authorized  under  the  Acta  which 
provide  for  the  administrative  detention 
and  the  judicial  seizure  and 
condemnation  of  product  in  commerce, 
which  is  adulterated  or  misbranded  or 
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otherwise  in  violation  of  the  FMIA  or 
PPIA.  As  such,  no  new  requirements  are 
being  placed  on  foreign  or  domestic 
markets. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  rule  will  not  have  a  signincant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  This  rule  merely  clarifies  the 
regulations  to  reflect  authority 
established  under  the  FMIA  and  PPIA 
with  respect  to  the  administrative 
detention  and  judicial  seizure  and 
condemnation  of  meat  or  poultry 
products  that  are  adulterated  or 
misbranded  or  otherwise  in  violation  of 
the  FMIA  or  PPIA. 

Background 

Section  20(a)  of  the  FMIA  (21  U.S.C. 
620)  provides  that  "No  carcasses,  parts 
of  carcasses,  meat  or  meat  food 
products  *  *  *  which  are  capable  of  use 
as  human  food,  shall  be  imported  into 
the  United  States  if  such  articles  are 
adulterated  or  misbranded  and  unless 
they  comply  with  all  *  *  *  other 
provisions  of  the  Act  and  regulations 

issued  thereunder Section  20(b) 

of  the  FMIA  further  provides  that  "The 
Secretary  may  prescribe  the  terms  and 
conditions  for  the  destruction  of  all  such 
articles  which  are  imported  contrary  to 
this  section  unless  (1)  they  are  exported 
by  the  owner  or  consignee  within  the 
time  fixed  therefor  by  the  Secretary,  or 
(2)  in  the  case  of  articles  which  are  not 
in  compliance  with  the  Act  solely 
because  of  misbranding,  such  articles 
are  brought  into  compliance  with  the 
Act  under  supervision  of  authorized 
representatives  of  the  Secretary." 
Section  17(a)  and  (b)  of  the  PPIA  (21 
U.S.C.  486)  contains  similar  language  for 
poultry  and  poultry  products,  except 
that  no  provision  is  made  for  poultry 
products  that  do  not  comply  because  of 
misbranding  to  be  brought  into 
compliance. 

Section  402  of  the  FMIA  (21  U.S.C 
672)  provides  that  "Whenever  any 
carcass,  part  of  a  carcass,  meat  or  meat 
food  product  of  cattle,  sheep,  swine, 
goats,  horses,  mules,  or  other  equines,  or 
any  product  exempted  from  the 
definition  of  a  meat  food  product,  or  any 
dead,  dying,  disabled,  or  diseased  cattle, 
sheep,  swine,  goat,  or  equine  is  found  by 
any  authorized  representative  of  the 
Secretary  upon  any  premises  where  it  is 
held  for  purposes  of,  or  during  or  after 
distribution  in,  commerce  or  otherwise 
subject  to  title  I  or  II  of  this  Act,  and 
there  is  reason  to  believe  that  any  such 
article  is  adulterated  or  misbranded  and 
is  capable  of  use  as  human  food,  or  that 


it  has  not  been  inspected.  In  violation  of 
the  provisions  of  title  I  of  this  Act  or  of 
any  other  Federal  law  or  the  laws  of  any 
State  or  Territory,  or  the  District  of 
Columbia,  or  that  such  article  or  animal 
has  been  or  is  intended  to  be, 
distributed  in  violation  of  any  such 
provisions.  It  may  be  detained  by  such 
representative  for  a  period  not  to  exceed 
twenty  days,  pending  action  under 
section  403  of  this  Act  or  notification  of 
any  Federal.  Slate,  or  other 
governmental  authorities  having 
jurisdiction  over  such  article  or  animal, 
and  shall  not  be  moved  by  any  person, 
firm,  or  corporation  from  the  place  at 
which  it  is  located  when  so  detained, 
until  released  by  such  representative." 
Section  403(a)  of  the  FMIA  (21  U.S.C 
673)  provides  that  "Any  carcass,  part  of 
a  carcass,  meat  or  meat  food  product  of 
cattle,  sheep,  swine,  goats,  horses,  mules 
or  other  equines,  or  any  dead,  dying, 
disabled,  or  diseased  cattle,  sheep. 
swine,  goat  or  equine,  that  is  being 
transported  In  commerce  otherwise 
subject  to  title  I  or  II  of  this  Act.  or  is 
held  for  sale  In  the  United  States  after 
such  transportation,  and  that  (1)  is  or 
has  been  prepared,  sold,  transported,  or 
otherwise  distributed  or  offered  or 
received  for  distribution  in  violation  of 
this  Act  or  (2)  is  capable  of  use  as 
human  food  and  is  adulterated  or 
misbranded,  or  (3)  in  any  other  way  is  in 
violation  of  this  Act  shall  be  liable  to  be 
proceeded  against  and  seized  and 
condemned,  at  any  time,  on  a  libel  of 
information  in  any  United  States  district 
court  or  other  proper  court  as  provided 
in  section  404  of  this  Act  within  the 
jurisdiction  of  which  the  article  or 
animal  is  found."  Sections  19  and  20(a} 
of  the  PPIA  (21  U.S.C.  467a  and  467b) 
contain  similar  provisions  for  poultry 
and  poultry  products. 

Part  327  of  the  Federal  meat 
inspection  regulations  (9  CFR  part  327) 
and  subpart  T  of  the  poultry  products 
inspection  regulations  (9  CFR  part  381, 
subpart  T)  prescribe  the  requirements 
for  meat  and  poultry  products  imported 
into  the  United  States  as  authorized  by 
the  FMIA  and  PPIA.  Such  products 
imported  from  any  foreign  country  are 
inspected  by  departmental  inspectors 
before  they  are  entered  into  the  United 
States.  The  inspectors  report  their 
findings  to  the  Director  of  Customs  at 
the  port  of  entry  where  such  products 
were  offered  for  entry  into  the  United 
States. 

If  any  such  products  are  identified  as 
"U.S.  Refused  Entry",  the  inspector 
requests  the  Director  of  Customs  to 
refuse  entry  of  the  product  and  to  direct 
the  owner  or  consignee  of  the  refused 
entry  product  to  export  such  product 


within  45  days.  The  owner  or  consignee 
may  opt  not  to  reexport  the  product  but 
rather  may.  within  the  45-day  period, 
either  destroy  the  product  under 
departmental  supervision  or  convert  the 
product  into  animal  food.  As  previously 
discussed,  the  FMIA  contains  an 
exception  to  this  rule  that  provides  that 
any  meat  food  product  which  has  been 
refused  entry  solely  because  of 
misbranding  may  be  brought  into 
compliance  with  the  Act  under 
departmental  supervision.  This 
exemption  is  also  provided  in 
S  327.13(a)(4)  of  the  Federal  meat 
inspection  regulations  (9  CFR 
327.13(a)(4)). 

If  the  owner  or  consignee  does  not 
take  appropriate  action  within  the 
specified  time  period,  the  Acts  and 
regulations  authorize  the  Secretary  to 
destroy  the  product  for  human  food 
purposes  (9  CFR  327.13(a)(e)  and 
381.202(a)(5)).  This  is  necessary  to 
prevent  adulterated  or  misbranded 
product  from  entering  Into  U.S. 
commerce. 

Section  327.13(a)(7)  of  the  Federal 
meat  inspection  regulations  and 
S  381.202(a)(6)  of  the  poultry  products 
inspection  regulations  prohibit  the 
return  to  the  United  States  of  product 
which  had  been  refused  entry  and 
exported  to  another  country  (9  CFR 
327.13(a)(7)  and  381.202(a)(6)).  If  such 
product  is  returned  to  the  United  States, 
FSIS  is  authorized  under  the  FMIA  and 
PPIA  to  administratively  detain  the 
product  pursuant  to  section  402  of  the 
FMIA  or  section  19  of  the  PPIA.  to 
preclude  its  distribution  in  commerce 
and  seek  judicial  seizure  and 
condemnation  of  such  product  in 
accordance  with  section  403  of  the 
FMIA  or  section  20  of  the  PPIA.  The 
current  regulations,  however,  do  not 
specify  that  such  refused  entry  product 
is  subject  to  detention  and  judicial 
seizure  and  condemnation  under  the 
law.  To  clarify  the  regulations  in  this 
regard.  FSIS  published  a  proposed  rule 
in  the  Federal  Register  on  January  13, 
1989.  to  amend  $S  327.13  and  381.202  of 
the  Federal  meat  and  poultry  products 
inspection  regulations  (54  FR 1375).  The 
proposal  would  specifically  provide  that 
such  returned,  refused  entry  product 
shall  be  subject  to  administrative 
detention  and  judicial  seizure  and 
condemnation. 

FSIS  did  not  receive  any  comments  in 
response  to  the  proposal.  Therefore,  the 
proposal  is  adopted  in  its  entirety. 

List  of  Subjects 

9  CFR  Part  327 

Meat  inspection.  Imported  products. 
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9  CFR  Part  361 

Poultry  products  inspection.  Imported 
products. 

For  the  reasons  set  forth  in  the 
preamble,  parts  327  and  381,  title  9  of  the 
Code  of  Federal  Regulations,  are 
amended  as  follows: 

PART  327— IMPORTED  PRODUCTS 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  34  Slat.  128a  79  Slat.  903.  as 
amended.  61  Stat.  584.  04  Slat.  91.  438;  21 
use.  71  et seq. 

2.  Section  327.13  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(7)  to  read  as  follows: 

9  327.13    Foreign  products  offered  for 
Importation;  reporting  of  findings  to 
customs;  handling  of  artidee  refused  entry. 

(a)  •  •  • 

(7)  *  *  •  Any  such  product  so 
returned  to  the  United  States  shall  be 
subject  to  administrative  detention  in 
accordance  with  section  402  of  the  Act 
and  seizure  and  condemnation  in 
accordance  with  section  403  of  the  Act. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

AutlHHity:  71  Stat.  441,  82  Stat.  791,  as 
amended,  21  U.S.C  451  et  seq.:  76  Slit  663  (7 
U.S.C  450  e/se?.). 

4.  Section  381.202  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a](6]  to  read  as  follows: 

S  381.202    Poultry  producto  offered  for 
entry;  reporting  of  findings  to  customs; 
handling  of  articles  refused  entry;  appeals, 
how  made;  denaturing  procedures. 

(a)  •  •  * 

(6)  •  *  '  Any  such  product  so 
returned  to  the  United  States  shall  be 
subject  to  administrative  detention  in 
accordance  with  section  19  of  the  Act 
and  seizure  and  condemnation  in 
accordance  with  section  20  of  the  Act. 


Done  at  Washington,  DC  on:  November  15, 
1989. 

Lester  M.  Crawford. 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  89-28855  Filed  12-«-89:  8:43  am] 
BIUJNO  COOC  S410-OlfHi 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2,  SO.  SI,  52.  and  170 
RIN  3150-ACei 

Early  Sit*  Parmits;  Standard  DMign 
CartHlcatlona;  and  CofnMnad  Ucanaas 
forNucfeaf  ^'"w^r  Raactors; 

Correction 

AQCNCy:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  published  on  April  18. 1989  (54 
FR  15372).  which  provides  for  the 
Issuance  of  early  site  permits,  standard 
design  certifications,  and  combined 
construction  permits  and  operating 
licenses  with  conditions  for  nuclear 
power  reactors.  The  action  Is  necessary 
to  correct  an  amendatory  instruction 
that  contained  an  incorrect  paragraph 
Identification. 

FOR  FURTHER  INFORMATION  COI«TACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  301-492-7758. 

SUf>PL£MENTARY  INFORMATION:  In  the 

April  18, 1989,  edition  of  the  Federal 
Register,  in  the  right-hand  column  of 
page  15398.  make  the  following 
correction  to  amendatory  instruction 
number  16: 

In  the  amendatory  instruction  for  10 
CFR  51.20,  the  paragraph  designated  as 
paragraph  (a)(6)  is  correctly  designated 
as  paragraph  (b)(6). 

Dated  at  Bethesda,  Maryland,  this  5th  day 
of  December  1989. 

For  the  Nuclear  Regulatory  Commission. 

Donnie  H.  Grimaley. 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 

(FR  Doc.  8»-28838  Filed  12-8-«9;  8:45  am] 

BfLUNQ  COOC  7590-01-M 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  600 

RIN  3052-AB07 

Organization  and  Functions;  Servica  of 
Process 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA)  Board  adopts 


final  regulations  which  establish  the 
method  to  be  used  to  serve  legal  process 
upon  the  agency,  including  identification 
of  the  agency  official  designated  to 
accept  service  of  process.  The  adoption 
of  these  regulations  creates  subpart  B'— 
Rules  and  Procedures  for  Service  Upon 
the  Farm  Credit  Administration — now 
held  In  reserve  within  12  CFR  part  600. 

effective  DATE:  These  regulations  shall 
become  effective  after  the  expiration  of 
30  days  from  publication  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  L  Bohlke,  Associate  General 
Counsel,  Litigation  and  Enforcement 
Division.  Office  of  General  Counsel. 
Farm  Credit  Administration,  McLean. 
VA  22102-509a  (703)  883-402a  TDD 
(703)  883-4444. 

SUPPLEMENTARY  INFORMATION:  These 

regulations  establish  the  proper 
procedures  to  follow  in  order  to  serve 
legal  process  upon  the  FCA.  They 
provide  the  individual  designated  to 
receive  such  service,  as  well  as  the 
method  of  delivery.  In  promulgating  the 
regulations,  the  FCA  Board  determined 
that  the  matter  was  one  of  internal 
agency  procedure  and  practice  and  was 
exempt  from  the  provisions  of  5  U.S.C 
553(b)  (1H3).  The  purpose  of  the 
rulemaking  requirements  of  the 
Administrative  Procedure  Act  Is  to 
allow  public  participation  in  the 
promulgation  of  rules  which  have  a 
substantial  impact  on  those  regulated. 

When  regulations  involve  matters  of 
agency  procedure  or  practice,  or  where 
the  agency  finds  good  cause  that  the 
notice  and  public  comment  are 
unnecessary  or  contrary  to  the  public 
interest  5  U.S.C.  553(b)  (A)  and  (B) 
provide  that  an  agency  may  publish 
regulations  in  final  form.  Accordingly, 
these  regulations  are  issued  as  a  final 
rule. 

Pursuant  to  5  U.S.C.  553(d)  and  12 
U.S.C.  2252(c)(1).  these  regulations  will 
be  effective  after  the  expiration  of  30 
days  from  publication  during  which 
either  or  both  Houses  of  the  Congress 
are  in  session. 

List  of  Subjects  in  12  CFR  Fart  600 

Organization  and  functions 
(Government  agencies). 

As  stated  in  the  preamble,  part  600  of 
chapter  VI,  title  12,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  600-ORGANIZATIOM  AMD 
FUMCnONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  set  forth  below  and 
an  other  authority  citations  throughout 
part  600  are  removed. 

Autbori^r:  Sees.  &8.  5.17: 12  U.S.C  2343. 

2252. 

2.  Part  600  is  amended  by  adding  a 
new  subpart  B,  consisting  of  (  600.10.  to 
read  as  follows: 

Subpart  B— Rules  and  Procaduras  for 
Sarvica  Upon  tha  Farm  &«dit 
Administration 


§600.10    SarvteaofI 

(a)  Except  as  otherwise  provided  in 
the  Farm  Credit  Administration 
regulations,  the  Federal  Rules  of  Civil 
Procedure  or  by  order  of  a  court  with 
jurisdiction  over  tlffi  Farm  Credit 
Administration,  any  legal  process  upon 
the  Farm  Credit  Administration  shall  be 
duly  issued  and  served  upon  the 
Secretary  to  the  Farm  Credit 
Administration  Board,  1501  Farm  Credit 
Drive.  McLean,  Virginia  22102-5090. 

(b)  Service  of  process  upon  the 
Secretary  to  the  Farm  Credit 
Administration  Board  may  be  effected 
by  personally  delivering  a  copy  of  the 
documents  to  the  Secretary  or  by 
sending  a  copy  of  the  documents  to  the 
Secretary  by  registered  or  certified  mail. 

(c)  The  Secretary  shall  promptly 
forward  a  copy  of  all  documents  to  the 
Associate  General  Counsel,  Litigation 
and  Enforrament,  and  to  any  Farm 
Credit  Administration  personnel  named 
in  the  caption  of  the  documents. 

Dated:  December  1. 1988. 
DavidA-HiU. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  89-28636  Fikd  12-6-69:  8:45  am] 
BIUJNO  cooc  STOS-tl-a 


12  CFR  Parts  612, 614, 615,  and  618 

RIN  MS2-AB06 

Personnel  Administration,  Loan 
Policies  and  Operations;  Funding  and 
Fiscal  Affairs,  luian  Policies  and 
Operi^ons,  and  Funding  Operations; 
General  Provisions 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA)  Board  adopts  as 
final  an  interim  rule  which  eliminates 
the  requirement  for  Farm  Credit 
institutions  to  submit  to  the  FCA  certain 
proposed  pohcies.  procedures,  programs 
and  actions  for  FCA's  approval  prior  to 


implementation  by  flie  institution.  These 
submissions  by  the  institution  are 
referred  to  collectively  as  "prior 
approvals". 

The  FCA  Board  determined  that 
certain  prior  approvals  are  unnecessary 
in  lifht  of  the  Agricultural  Credit  Act  of 
1967,  which  amended  the  Farm  Credit 
Act  of  1971  (Act)  and  Congressional 
intent,  and  are  inconsistent  with  FCA's 
role  as  an  arms's  length  regulator. 

The  elimination  of  these  prior 
approvals  does  not  relieve  the  Farm 
Credit  institutions  of  their  responsibility 
to  develop  and  implement  the  policies, 
procedures,  programs,  and  actions 
referred  to  in  these  regulations  and  to 
operate  in  a  safe  and  sound  manner  and 
in  accordance  with  all  applicable  laws, 
rules  and  regulations.  Such  policies, 
procedures,  programs,  and  actions 
continue  to  be  subject  to  examination  by 
FCA. 

DATSS:  This  regulation  shall  become 
effective  upon  the  expiration  of  30  days 
after  publication  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Notice  of  effective  date  will  be 
published  in  the  Federal  Regtoter. 
RM  FUirTHni  iNPomiATtON  contact: 
John  C  Moore,  Jr..  Deputy  Chief. 
Financial  Analysis  and  Standards 
Division,  1501  Farm  Credit  Drive. 
McLean,  VA  22102-5090.  (703)  883-4401. 
TDD  (703)  883-4444. 
SUPPLEMCNTARV  MFOmMATION:  On 
January  6. 1989.  the  FCA  Board  adopted 
an  interim  rule  (54  FR  1149)  and 
requested  public  comments  thereon.  The 
interim  rule  eliminated  prior  approval 
language  contained  in  the  following 
regulations:  §S  612.2150  (a)  and  (c); 
612.2160(a);  614.4280  (a)  and  (b); 
614.4320;  614.4321;  614.4340(a);  614.4345; 
614.4460;  614.4511;  615.5040:  615.5104; 
615.5135(b);  615.5143:  615.5190(b);  and 
618.8060.  The  Farm  Credit  Amendments 
Act  of  1985.  the  Farm  Credit  Act 
Amendments  of  1986.  and  the 
Agricultural  Credit  Act  of  1987.  which 
amended  the  Farm  Credit  Act  of  1971 
(Act),  specifically  eliminated  certain 
prior  approvals  from  the  Act  In 
addition,  the  FCA  Board  interpreted 
Congressional  intent,  based  on  those 
prior  approvals  specifically  eliminated, 
to  require  the  elimination  of  other  prior 
approvals.  Finally,  the  FCA  Board 
determined  that  certain  prior  approvals 
should  be  eliminated  js  being 
inconsistent  with  FCA's  role  as  an  arm's 
length  regulator.  See  54  FR  1149.  January 
12. 1989.  for  a  further  discussion  of  the 
basis  for  removal  of  the  individual  prior 
approval  requirements. 

The  FCA  received  two  comments:  one 
from  the  Farm  Credit  Corporation  of 
America  (FCCA).  and  one  from  the  Farm 


Credit  Bank  of  Baltimore  (FCBB).  Both 
commenters  agreed  with  the  FCA's 
action  of  eliminating  the  prior  approvals 
as  set  forth  in  the  interim  rule.  "The 
FCCA  also  urged  FCA  to  consider  the 
elimination  of  certain  other  prior 
approvals  not  included  in  the  interim 
rule.  The  FCBB  concurred  with  the 
FCCA  comment.  FCA  is  continuing  to 
examine  prior  approval  requirements, 
including  some  of  those  which  were 
discussed  by  the  commenters.  to 
determine  whether  such  prior  approvals 
should  be  eliminated.  However,  no 
action  is  proposed  at  this  thne. 

Accordingly,  the  FCA  Board  adopts 
the  interim  rule  amending  12  CFR  parts 
612.  614.  615.  and  618  which  was 
published  at  54  FR  1149  on  January  12, 
1989,  as  a  final  rule  without  change. 

List  of  Subjects  in  12  CFR  Parts  612, 614. 
615.  and  618 

Accounting.  Agriculture.  Archives  and 
records.  Banks.  Banking,  Conflict  of 
interest.  Credit,  Foreign  trade. 
Government  securities.  Insurance, 
Investments.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

Dated:  December  1. 1868. 

D«vidA.HilL 

Secretary.  Farm  Credit  Administration  Board. 
(PR  Doc.  89-28837  Filed  12-8-89;  8:45  am] 
MLUNQ  ocas  srss-st-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  23 

[Docicet  No.  25147,  Amdt  Na  23-36] 

Small  Alrpiana  Airworthtnaaa  Review 
Program,  Amendment  No.  1; 
Correction 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action;  Correcton  of  final  rule. 

summary:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
August  15, 1988  (53  FR  30802)  as  Small 
Airplane  Airworthiness  Review 
Program,  Amendment  No.  1.  These  rules 
relate  to  the  adopton  of  airworthiness 
standards  for  cabin  safety  and  occupant 
protection  during  emergency  landing 
conditions  for  airplanes  type  certificated 
to  the  airworthiness  standards  of  part 
23. 

EFFECTIVE  DATE:  December  11. 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Bobby  Sexton.  Standards  Office  (ACE- 
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110).  Small  Airplane  Directorate, 
Aircraft  Certification  Service.  Central 
Region,  Federal  Aviation 
Administration.  601  East  12th  Street. 
Kansas  City.  Missouri  64106;  telephone 
(816)  426-5688. 

SUPPlfMENTARY  INFORMATION:  When 
Amendment  No.  23-36  was  published  in 
the  Federal  Register,  an  inadvertent 
error  occurred.  For  accuracy  of 
information,  it  is  necessary  to  correct 
this  error. 

Need  for  immediate  adoption:  Since 
this  amendment  only  corrects  an  error 
and  imposes  no  additional  burden  on 
any  person.  I  find  that  notice  and  public 
procedures  are  unnecessary  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  it  effective 
in  less  than  30  days. 

Correction  of  Publication 

Accordingly,  in  addition  to  the 
corrections  published  in  the  Federal 
Register  on  September  2, 1988  (53  FR 
34194),  the  publication  of  Amendment 
No.  23-36  in  the  Federal  Register  issue 
of  August  15. 1988  (53  FR  30802).  is 
corrected  as  follows: 

923.765    [Corrsctsd] 

1.  On  page  30814,  second  column, 

{  23.785(m),  in  line  ten,  the  referenced 
paragraph  "§  23.561(b)(3)"  is  corrected 
to  read  "5  23.561(b)(2)." 

2.  On  page  30814,  second  column, 
S  23.785(m)(2),  in  line  five,  the 
referenced  paragraph  "S  23.561(b)(3)"  is 
corrected  to  read  "i  23.561(b)(2)." 

Issued  in  Washington,  DC.  on  November  . 
3ai989. 

Debbie  E.  Swank. 

Acting  Manager,  Program  Management  Staff. 
[FR  Doc.  89-28795  Filed  12-8-89;  8:45  am] 
BIUJNO  COOC  4t10-1S-M 


14  CFR  Part  71 

[Airspace  Doeitet  Na  89-AWP-22] 

Tranaition  Area,  Laa  Vegas,  NV 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  action  amends  the  Las 
Vegas,  NV,  transition  area  near  Peach 
Springs.  AZ.  VORTAC  to  provide 
controlled  airspace  for  the  MEAD  Eight 
Standard  Instrument  Departure,  Peach 
Springs  Transition.  This  route  addition 
and  airspace  change  will  help  to 
decongest  general  aviation  routings  in 
the  Las  Vegas  terminal  area  and 
Increase  ATC  system  efficiency. 
effective  date:  0901  u.t.c.,  March  8, 
1990. 


FORFURTHEJB  K  r  GAM  A  noN  contact: 
Jon  L  Semanek.  Airspace  Specialist, 
System  Management  Branch,  AWP-S30. 
Air  Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  California  90261. 
telephone  (213)  297-0433. 

SUPPI^MENTARV  INFORMATION: 
History 

On  September  28. 1989.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Las  Vegas.  NV, 
transition  area  near  Peach  Springs,  AZ, 
VORTAC  to  provide  controlled  airspace 
for  the  MEAD  Eight  Standard 
Instrument  Departure.  Peach  Springs 
Transition  (54  FR  39414).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  are  received.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Las  Vegas.  NV.  transition  area  near 
Peach  Springs.  AZ,  VORTAC  to  provide 
controlled  airspace  for  the  MEAD  Eight 
Standard  Instrument  Departure,  Peach 
Springs  Transition. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71}  is 
amended,  as  follows: 


PART  71-I)ESIQNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a).  151ft 
Executive  Order  10654:  49  U.S.C  10i9(g) 
(Revised  Pub.  L  97-44A  January  12. 1963):  14 
CFR  11.69. 

{71.161    (Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Lm  Vegas,  NV  lAnMikMI 

In  the  twelveth  line  in  between 
•114*14'00".:''  and  "to  lat.  35*39*00"  N".  insert 
"to  lat  35*5e'(»"  N.,  long.  114*14'00"  W.:  to 
lat.  35'43'00"  N.,  long.  IIS'SI'OO"  W.;  to  lat 
35*3515  •  N..  long.  113*55'30"  W4  lo  lat 
3S*35'00"  N..  long.  113'56'(n"  W..  lo  lat 
35*44'45  '  N.,  long.  114*1400"  W." 

Issued  in  Los  Angeles.  California,  on  i . 
November  22. 1989.  — ^ 

lacqueline  L  Smith, 

Manager.  Air  Traffic  Division,  Western' 

Pacific  Region 

(FR  Doc  86-28796  Filed  12-8-89;  8:45  am) 

SHJJNQ  coot  4S10-tS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Part  878 

(Docket  Na  67P-0144] 

Medical  Davlcaa;  RadaaaMcatlon  and 
Codification  of  AbaorbaMa  Surgical 
QutSutura 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  nde;  notice  of 
reclassification  and  codification. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  has  issued  an  order  In  the  form  of 
a  letter  to  a  manufacturer  reclassifying 
the  absorbable  surgical  gut  suture  from 
class  III  to  class  II.  The  order  is  being 
codified  in  the  Code  of  Federal 
Regulations  as  specified  herein. 
DATES:  The  reclassification  was 
effective  October  9, 198a  This 
codification  becomes  effective  January 
iai990. 

FOR  FURTHER  INFORMATION  CONTACR 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  RockvUIe.  MD  20857,  301-443- 
4874. 

SUPPLEMENTARY  INFORMATION:  On  April 
21, 1987,  FDA  filed  the  reclassification 
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petition  BubmiUed  by  Advanced 
Biosearch  A««ociates,  Danville.  CA 
94525-4617.  on  behalf  of  United  Slates 
Surgical  Corp.  (U.S.  Surgical),  Norwalk. 
CT  06856,  requesting  reclassirication  of 
the  absortwble  surgical  gut  suture  from 
class  III  to  class  II. 

FDA  consulted  with  the  General  and 
Plastic  Surgery  Devices  Panel  (the 
Panel).  The  Panel,  during  an  open  public 
meeting  on  August  28. 1987, 
recommended  that  FDA  reclassify  the 
absorbable  surgical  gut  suture  from 
class  III  into  class  II.  and  that  such 
reclassification  not  take  effect  until  the 
effective  dale  of  a  performance  standard 
for  the  device  established  under  section 
514  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act). 

FDA  has  fully  considered  the  Panel's 
recommendation,  and  reviewed  various 
statements  offered  by  persons  who 
oppose  U.S.  Surgical's  petition  for 
reclassification  of  the  absorbable 
surgical  gut  suture.  After  reviewing  all 
data  in  the  petition  and  presented  before 
the  Panel,  and  after  considering  the 
Panel's  meeting,  FDA.  based  on  the 
information  set  forth,  is  ordering  the 
reclassification  of  the  absorbable 
surgical  gut  suture  from  class  III  to  class 
II.  On  September  19, 1988,  FDA  sent  to 
the  petitioner  a  letter  (order)  which 
reclassified  the  absorbable  surgical  gut 
suture,  and  substantially  equivalent 
devices  of  this  generic  type,  from  class 
III  to  class  II,  with  a  low  priority  for  the 
development  of  a  performance  standard. 

On  November  8, 1988.  American 
Cyanamid  Co..  Davis  and  Geek  Division, 
and  Ethicon,  Inc.  petitioned  FDA  for 
reconsideration  of  the  order 
reclassifying  the  absorbable  surgical  gut 
suture  from  class  III  to  class  II.  On 
August  23. 1968.  FDA  sent  to  American 
Cyanamid  Co.,  Davis  and  Geek  Division, 
and  Ethicon.  Inc..  letters  which  stated 
that,  after  careful  review  of  the  petitions 
and  a  costly  and  extensive  review  of  the 
order  of  September  19, 1988.  and  all 
supporting  references,  no  basis  exists  to 
alter  the  agency's  decision  to  reclassify 
the  absorbable  surgical  gut  suture  from 
class  nilo  class  U. 

As  required  by  21  CFR  880.134(b)(7)  of 
the  regulations,  FDA  is  announcing  the 
reclassification  of  the  generic  type  of 
device  from  class  lU  to  class  U.  In 
addition.  FDA  is  issuing  a  fmal  rule  that 
codifies  the  reclassification  of  the 
device  by  adding  new  i  878.4830 
Absorbable  surgical  gut  suture. 

After  considering  the  economic 
consequences  of  approving  this 
reclassification,  FDA  certifies  that  this 
final  rule  requires  neither  a  regulatory 
impact  analysis  as  specified  in 


Executive  Order  12291  nor  an  analysis 
under  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  This  reclassification 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  All  manufacturers  of 
absorbable  surgical  gut  sutures  will  be 
relieved  of  Ihe  costs  of  complying  with 
the  premarkel  approval  requirement  in 
section  515  of  the  act  (21  U.S.C.  360e). 

There  are  no  offsetting  costs  that 
manufacturers  would  incur  from 
reclassification  into  class  U  other  than 
those  associated  with  meeting  a 
standard,  once  established.  The 
magnitude  of  the  economic  savings 
attributable  to  this  reclassification  b 
dependent  upon  the  number  of 
premariiet  approval  studies  that  would 
have  been  required  of  the  manufacturers 
had  reclassffication  not  occurred.  This 
savings  may  not  be  reliably  calculated 
to  permit  an  accurate  quantification  of 
the  economic  savings. 

List  of  Subiacts  bi  21  CFR  Part  87t 

Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  878  is 
amended  as  follows: 

PART  87B-GENERAL  AMD  PLASTIC 
SURGERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  87B  continues  to  read  as  follows: 

Autfaoii^  Sees.  SOI,  Sia  513.  515.  62a  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  351.  360,  3600,  360e,  360).  371). 

2.  New  S  878.4830  is  added  to  subpart 
E  to  read  as  follows: 

S  878.4830    AlMortMbia  surgical  gut  autur*. 

(a)  Identification.  An  absorbable 
surgical  gut  suture,  both  plain  and 
chromic,  is  an  absorbable,  sterile, 
flexible  thread  prepared  from  either  the 
serosal  connective  tissue  layer  of  beef 
(bovine)  or  the  submucosal  fibrous 
tissue  of  sheep  (ovine)  intestine,  and  is 
intended  for  use  in  soft  tissue 
approximation. 

(b)  Classification.  Class  n. 
Dated:  December  S.  19B9. 

Alan  L.  HoeUnK. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[PR  Doc.  B9-28828  Filed  12-&-89: 6:45  am] 
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DEPARTUENT  OF  JUSTICE 

Drug  Enf orc«fn«nt  Adminlstiation 

28  CFR  Pvt  0 

RMMegation  of  Func^na;  D*l«0ation 
of  Authortty  to  Drug  Enforc«fn«nt 
Admlnlstratton  ortlciats 

AOENCV:  Drug  Enforcement 
Administration  (DEA). 

ACnow:  Final  rule. 

tUMMftfrr  The  Administrator  of  the 
Drug  Enforcement  Administration.  U.S. 
Department  of  justice,  is  amending  this 
subpart  R  of  the  regulations  to 
redelegate  certain  additional  functions 
and  authority  which  were  vested  in  him 
by  the  Chemical  Diversion  and 
Trafficking  Act  of  1988  and  other 
legislation  enacted  since  the  last 
amendment  of  this  subpart. 
EFFECTIVE  DATE:  December  11. 1989. 
FOR  FimTHER  INFOfmumOM  CONTACR 
Stephen  H.  Greene.  Deputy  Assistant 
Administrator,  Operations  Division. 
Drug  Enforcement  Administration, 
Washington.  DC  20537.  Telephone  (202) 
307-7927. 

SUPPI^MENTARV  INFORMATION:  The 
Chemical  Diversion  and  Trafficking  Act 
of  1966,  Title  VI.  SubtiUe  A.  of  the  Anti- 
Drug  Abuse  Act  of  1988  (CDTAj.  Public 
Law  100-690.  was  enacted  on  November 
18. 1986.  All  of  the  provisions  of  this 
legislation  are  now  in  ^fect.  The  CDTA 
authorizes  the  Attorney  General  to 
administer  and  enforce  the  various 
provisions  of  this  legislation  which 
amends  the  Controlled  Substances  Act. 
21  U.S.C  801.  et  seq..  and  the  Controlled 
Substances  Import"  and  Export  Act,  21 
U.S.C.  951.  et  seq.  The  Attorney  General 
has  delegated  his  functions  to  the 
Administrator  of  the  Drug  Enforcement 
Administration.  See  21  U.S.C.  871(a)  and 
965,  and  28  CFR  0.100(b).  Pursuant  to 
this  delegation,  the  Administrator  has 
promulgated  final  regulations  for  the 
administration  of  the  CDTA.  These 
regulations  were  published  at  54  FR 
31657  on  August  1. 1989,  and  became 
fully  effective  on  October  30, 1989.  To 
further  enhance  the  enforcement  of  the 
CDTA  and  its  attendant  regulations,  the 
Administrator  is  further  delegating  some 
of  his  functions  to  other  DEA  officials. 

Accordingly,  the  Administrator  is 
delegating  to  the  Deputy  Assistant 
Administrator,  Operations  Division,  the 
authority  to  furnish  regulated  persons 
with  the  descriptions  or  identifying 
characteristics  of  persoxis  with  whom 
regulated  transactions  may  not  be 
completed  without  prior  approval  of  the 
Administration;  the  authority  to  approve 
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such  transactions  under  21  U.S.C.  830(b) 
and  21  CFR  1310.05(b):  and  the  authority 
to  disapprove  or  disqualify  a  regular 
supplier  or  regular  customer  under  21 
U.S.C.  B71  and  21  CFR  1313.15  and 
1313.24.  The  Administrator  is  further 
delegating  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  the  authority  to  promulgate  and 
amend  regulations  under  21  CFR  parts 
1310  and  1313 

21  U.S.C.  824(g]  provides  that  the 
Attorney  General  may,  under  certain 
circumstances,  seize  or  place  under  seal 
controlled  substances  owned  or 
possessed  by  a  registrant  whose  DEA 
registrotion  has  expired  or  who  has 
ceased  to  practice  or  do  business  in  the 
manner  contemplated  by  his 
registration.  This  authority  has  been 
delegated  to  the  Administrator  but  has 
not  been  further  delegated  to  DEA  field 
personnel.  Accordingly,  the 
Administrartor  is  delegating  to  DEA 
Diversion  Investigators  the  authority  to 
seize  or  place  controlled  substances 
under  seal;  DEA  Special  Agents-in- 
Charge  are  authorized  to  take  custody 
of.  and  make  disposition  of.  such 
controlled  substances,  as  required  by  21 
U.S.C.  824(g). 

The  Administrator  certifies  that  this 
action  will  have  no  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601).  Pursuant  to  sections  1(a)(3) 
and  1(b)  of  E.0. 12291,  this  action  is  not 
a  major  rule  and  relates  only  to  the 
orgariization  of  fimctions  within  DEA. 
Accordingly,  it  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget.  This  action  has  been  analyzed 
in  accordance  with  EO.  12616.  It  has 
been  determined  that  this  matter  has  no 
federalism  implications  which  would 
warrant  the  preparation  of  a  federalism 
assessment 

List  of  Subjects  bi  28  CFR  Part  0 

Authority  delegations  (Government 
Agencies),  Organization  and  functions 
(Govenunent  Agencies). 

For  the  reasons  set  forth  above,  and 
pursuant  to  the  authority  vested  in  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  28  CFR  0.100  and 
0.104.  and  21  U.S.C.  871.  title  28  of  the 
Code  of  Federal  Regulations,  part  0, 
Appendix  to  subpart  R,  Redelegation  of 
Functions,  is  amended  as  follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  2303;  8  U.S.C.  1103. 
1427(g):  15  U.S.C.  644(k);  18  U.S.C.  2254,  3621, 
362Z  3624.  4001,  4041,  4042.  4044,  4082.  4201  et 


■eq..  4241  el  aeq..  6003(b);  21  U.S.C.  871, 
878(a).  88T(d).  MM.  BBS:  Z2  VSJC.  288a,  1BZ1- 
16450. 1622  notr.  28  U.S.C.  SOO,  Sia  SIS,  524. 
542.  543.  552.  552a.  560:  31  U.S.C.  1106:  SO 
U.S.C  App  2001-2017p;  Pub.  L  91-513,  BBC. 
501:  E.0. 11B1S:  E.0. 112P7:  E.0. 11300. 

2.  The  Appendix  to  subpart  R  it 
amended  as  follows: 

Appemfix  to  Subpart  B— Aedelegatioo 
of  FunctiolM 

a.  Section  2  is  amended  by  adding  at 
the  end  thereof  the  following  new 
sentence: 

Sec.  2.  Supervisors.  •  *  *  All  DEA  Special 
Agents-in-Charge  are  authorized  to  take 
custody  of,  and  make  disposition  of, 
controlled  substances  seized  pursuant  to  21 
use.  B24[g]. 

b.  Section  3  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

Sec.  3.  Enforcement  officert. 

(fo)  All  DEA  Diversion  Investigators  (aeriei 
1810  under  Office  of  Personnel  Management 
regulations)  are  authorized  to  administer 
oathi  and  serve  subpoenas  under  21  U.S.C. 
875  and  876;  to  conduct  administrative 
inspections  and  execute  administrative 
inspection  warrants  under  21  U.S.C.  878(2) 
and  880;  to  seize  property  incident  to 
compliance  and  registration  inspections  and 
investigations  under  21  U.S.C.  881:  and  to 
seize  or  place  controlled  substances  under 
seal  pursuant  to  21  U.S.C.  824. 

c.  Section  7  is  amended  by 
redesignating  the  existing  paragraphs  (h) 
and  (i)  as  (i)  and  (j),  respectively,  and  by 
adding  the  following  new  paragraphs  (h) 
and  (k): 

Sec.  7.  Promulgation  of  regulations. 

•  •         *         *         • 

(h)  Part  1310,  relating  to  records,  repo-ts 
and  identirication  of  parties  to  transactions  in 
listed  chemicals  and  certain  machinery,  but 
not  including  the  authority  to  add  and  delete 
listed  chemicals  pursuant  to  21  CFR  1310.02. 

*  *         *         •         • 

(k)  Part  1318,  relating  to  the  importation 
and  exportation  of  precursors  and  essential 
chemicals,  but  not  including  the  authority  to 
suspend  shipments  under  21  CFR  1313.41. 

d.  A  new  section  9  is  added  to  the 
Appendix  to  subpart  R.  as  follows: 

Sec.  9.  Chemical  Diversion  Act  Functions. 
The  Deputy  Assistant  Administrator  of  the 
DEA.  Operations  Division,  is  authorized  to 
furnish,  or  cause  to  be  furnished,  descriptions 
of  persons  with  whom  regulated  transactions 
may  not  be  completed  without  prior  approval 
of  the  DEA:  to  approve  such  transaction 
pursuant  to  21  U.S:C.  e30(b)  and  21  CFR 
1310.05(b);  and  to  approve  or  disapprove 
regular  customer  or  regular  supplier  status 
under  21  U.S.C.  971  and  21  CFR  1313.15  and 
1313.24. 


Dated:  December  4.  lOTB. 
|ohnC  Lawn, 
Administrator. 
|FR  Doc.  80-28808  Filed  12-8-69: 845  am) 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surtac*  Mining  R*clMMtlon 
and  Enf  orcMncnt 

30  CFR  Part  906 

Colorado  Paimanant  Ragiiatory 
Program 

AOCNCT:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACnON:  Final  rule,  approval  of 

amendment. 

summary:  OSM  is  announcing  its 
decision  to  approve,  with  certain 
exceptions,  and  defer  decision  on 
various  parts  of  a  proposed  amendment 
to  the  Colorado  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Colorado  program),  as  administered  by 
the  Colorado  Mined  Land  Reclamation 
Division  (MLRD)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  pertains 
to  the  small  operator  assistance 
program,  use  of  explosives,  excess  spoil, 
coal  exploration,  hydrology  and  geology, 
diversions,  siltation  structures  and 
impoundments,  coal  mine  waste, 
permitting,  alluvial  valley  floors. 
backfilling  and  grading,  archeology  and 
cultural  resources,  vegetation, 
mountaintop  removal  minhig,  bonding, 
air  pollution  control  plan  and  civil 
penalties.  Colorado  is  modifying  its 
approved  program  to  be  consistent  with 
SMCRA  and  the  Federal  regulations  and 
to  improve  the  operational  efficiency  of 
its  approved  program.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  December  11, 1989. 
FOR  FURT»ffiR  INFORMATION  CONTACT. 

Robert  H.  Hagen.  Director,  Albuquerque 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue  SW.,  Suite  310. 
Albuquerque,  MM  87102;  Telephone 
(505)  766-1486. 
SURPt-EMENTARV  INFORMATION: 

L  Background 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program  as  administered 
by  the  MLRD.  Information  regarding  the 
general  backgrotmd  on  the  Colorado 
program,  including  the  Secretary's 
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findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1980,  Federal  Register 
(45  FR  82211).  Actions  concerning 
program  amendments  taken  subsequent 
'  to  the  approval  of  the  Colorado  program 
are  found  at  30  GFR  906.15  and  906.30. 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  August  23. 1988. 
Colorado  submitted  to  OSM  the 
proposed  amendment  (Administrative 
Record  No.  CO-364)  to  the  Colorado 
program.  The  State  submitted  the 
majority  of  this  proposed  amendment  in 
response  to  OSM's  letters  dated  May  7. 
1989  (Administrative  Record  No.  CO- 
282)  and  June  9, 1987  (Administrative 
Record  No.  CO-342).  These  letters  were 
issued  in  accordance  with  30  CFR 
732.17(d]  and  notified  Colorado  of 
required  amendments  to  its  program. 
The  remainder  of  the  proposed 
amendment  was  submitted  at 
Colorado's  initiative  in  order  to  improve 
its  program.  The  amendment  pertains  to 
the  small  operator  assistance  program, 
use  of  explosives,  excess  spoil,  coal 
exploration,  hydrology  and  geology, 
diversions,  siltation  structures  and 
impoundments,  coal  mine  waste, 
permitting,  alluvial  valley  floors, 
backfilling  and  grading,  archeology  and 
cultiu-al  resources,  vegetation, 
mountaintop  removal  mining,  bonding, 
air  pollution  control  plan,  and  civil 
penalties. 

OSM  published  a  notice  in  the  Federal 
Register  on  October  5. 1988  (53  FR 
39105),  announcing  receipt  of  the 
proposed  amendment  to  the  Colorado 
program  and  inviting  public  comment  on 
the  adequacy  of  the  proposed 
pmendment  (Administrative  Record  No. 
CO-399).  After  reviewing  the  proposed 
amendment  and  all  comments  received, 
OSM  notified  Colorado  by  letter  dated 
February  7. 1989  (Administrative  Record 
No.  CO--428),  of  several  provisions  in  its 
proposal  that  appeared  to  be 
inconsistent  with  the  Federal 
regulations.  By  letter  dated  April  10, 
1989  (Administrative  Record  No.  CO- 
433),  Colorado  provided  further 
clarification  of  and  submitted  revisions 
to  the  amendment.  Colorado  also 
requested  that  certain  proposed 
revisions  be  withdrawn  &om 
consideration.  The  additional 
explanatory  information  and  revisions 
pertained  to  the  use  of  explosives, 
excess  spoil,  coal  exploration,  hydrology 
and  geology,  diversions,  siltation 
structures  and  impoundments,  coal  mine 
waste,  alluvial  valley  fioors.  backfilling 
and  grading,  and  archeology  and 
cultural  resources.  The  withdrawn 
provisions  pertained  to  the  use  of 


explosives,  hydrology  and  geology,  coal 
mine  waste,  and  backfilling  and  grading. 
To  allow  the  public  an  opportunity  to 
comment  on  the  additional  material 
submitted  by  Colorado,  OSM  published 
a  notice  in  the  Federal  Register  on  May 
15, 1989  (54  FR  20862).  reopening  and 
extending  the  comment  period 
(Administrative  Record  No.  CO-443). 
The  extended  comment  period  closed  on 
May  30, 1989.  (Please  note  the  following 
correction  to  a  typographical  error  in  54 
FR  20862.  OSM  announced  that 
Colorado  withdrew  Rule  4.14.6, 
backfilling  and  grading,  which  should 
have  been  part  of  4.14.1.)  After 
reviewing  the  proposed  revisions  to  the 
amendment  and  all  comments  received, 
OSM  notified  Colorado  by  letter  dated 
June  15, 1989  (Administrative  Record 
No.  CO-450),  of  a  few  provisions  in  its 
proposal  that  contirued  to  be 
inconsistent  with  the  Federal 
regulations.  By  letter  dated  June  28, 1989 
(Administrative)  Record  No.  CO-455), 
Colorado  responded  by  withdrawing  all 
but  one  of  these  provisions.  These 
withdrawn  provisions  pertain  to  excess 
spoil,  coal  exploration,  hydrology  and 
geology,  siltation  structures  and 
impoundments,  alluvial  valley  floors, 
and  archeology  and  cultural  resources. 
Also,  by  letter  dated  July  12. 1989 
(Administrative  Record  No.  CO-456). 
Colorado  submitted  a  correction  of  a 
typographical  error  to  one  provision 
pertaining  to  siltation  structures  and 
impoundments. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  amendment 
submitted  by  Colorado  on  August  23, 
1988,  and  subsequently  revised  on  April 
10,  June  28.  and  July  12. 1989.  Any 
provisions  not  specifically  discussed 
meet  the  requirements  of  SMCRA  and  30 
CFR  chapter  VII;  these  provisions 
contain  language  similar  to  the 
corresponding  Federal  provisions. 
However,  the  Director  may  require 
further  changes  in  the  future  as  a  result 
of  Federal  regulatory  revisions,  court 
decisions,  and  OSM  oversight  of  the 
Colorado  program.  Provisions  discussed 
are  those  which  are  substantively 
different  from  the  Federal  counterpart 
regulations. 

1.  Substantive  Revisions  to  Colorado's 
Program  That  Are  Substantially  Similar 
to  the  Counterpart  Federal  Regulations 

Colorado  proposed  revisions  to  the 
following  rules  that  are  substantive  in 
nature  and  contain  language  that  is 
substantially  similar  to  the 
corresponding  Federal  regulations:  Rules 


2.09.2.  .3,  .5.  .6,  and  .8 — small  operator 
assistance  program:  2.05.3. 4.06.1,  .2.  .4. 
.5,  and  .6— use  of  explosives:  1.04.  2.06.7. 
4.09.  4.09.1,  .2.  .3,  and  .4.  and  4.11.4— 
excess  spoil;  1.04.  2.02.3  and  .5.  4.21.4. 
and  7.06— coal  exploration;  1.04,  2.03. 

2.03.3.  2.04.a  and  .7,  2.05.6.  4.05.1.  .5.  .& 
.13  and  .16,  and  4.07.2 — hydrology  and 
geology:  4.05.3  and  4.05.4— diversions: 
1.04,  2.05.3.  4.05.2.  .6.  and  .9.  and  4.11.5— 
siltation  structures  and  impoundments: 
1.04,  2.05.3. 4.09.2  and  .3.  4.ia  4.10.1.  .2.  .3 
and  .4. 4.11,  and  4.11.1,  .2.  .3  and  .5— coal 
mine  waste:  2.03.5,  2.04.4  and  .13,  2.05.4. 
2.07.3.  .4.  and  .5.  2.08.4.  .5.  and  .6.  and 
2.10.3 — permitting;  1.04.  2.06.8.  and 
4.24.2.  .3,  .4,  and  .5 — alluvial  valley 
floors:  2.05.4.  and  4.14.1.  .2.  and  .6— 
backfilling  and  grading:  2.02.3,  2.04.4, 
and  2.05.6 — archeology  and  cultural 
resources;  1.04 — vegetation;  2.06.3 — 
mountaintop  removal:  3.02.4  and  3.03.2 — 
bonding:  4.17 — air  pollution  control  plan: 
and  5.04.3 — civil  penalties.  The  Director, 
therefore,  finds  these  proposed  revisions 
to  Colorado's  rules  to  be  no  less 
effective  than  the  corresponding  Federal 
regulations. 

2.  Storm  Event  Design  Criteria  for 
Impoundments  and  Diversions,  Rules 
4.09.4(6)  and  4.n.S(3)(b) 

Colorado's  existing  rules  at  4.09.4(6) 
and  4.11.5(3)(b)  specify  storm  event 
design  criteria  for  coal  mine  waste 
impounding  structures  and  for  excess 
spoil  diversions.  Colorado  proposes  that 
the  lOO-year,  24-hour  storm  event  be 
utilized.  The  corresponding  Federal 
regulations  at  30  CFR  816/817.73(f)  and 
.84(b)(2)  require  that  the  lOO-year,  e-hour 
storm  event  be  utilized  in  design 
specifications.  OSM  notified  Colorado  of 
this  inconsistency,  noting  that  6-hour 
duration  events  normally  result  In  larger 
peak  flow  than  do  24-hour  duration 
events,  and  required  that  Colorado 
substitute  the  6-hour  criterion  for  the  24- 
hour  criterion,  or  present  data 
demonstrating  that  the  24-hour  duration 
event  normally  produces  larger  peak 
flows  under  conditions  encountered  in 
Colorado.  Colorado  chose  the  latter 
option. 

In  its  justification  (Administrative 
Record  No.  CO-389),  Colorado  provided 
several  examples  for  mine  sites  in  both 
western  and  eastern  Colorado, 
comparing  6-hour  to  24-hour  duration 
storm  peak  flows.  The  results  indicate 
that  for  Western  slope  Colorado  mines. 
24-hour  duration  stqrms  produce  higher 
peaks  than  6-hour  duration  storms,  other 
variables  being  constant.  For  Eastern 
slope  Colorado  mines,  results  indicate 
that  6-hour  duration  storms  could  result 
in  higher  peak  flows  than  the  24-hour 
duration  storms  in  specific  situations. 
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The  percentage  differences  in  peak 
flows  for  the  two  durations  appear  to  be 
within  error  ranges  expected  for  the 
modeling  techniques  used.  Colorado 
also  pointed  out  that  its  rules  provide  for 
"or  larger  events  as  required  by  the 
(Mined  Land  Reclamation)  Division" 
which  allows  latitude  for  specifying  the 
6-hour  duration  criterion  in  situations 
where  it  will  produce  a  larger  peak  flow. 
On  this  basis  and  because  most  mining 
in  Colorado  is  on  the  Western  slope,  the 
Director  finds  Colorado's  rules  at 
4.09.4(6)  and  4.11.5(3)(b).  which  specify 
the  24-bour  duration  criterion  for 
spillway  and  diversion  designs,  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816/S17.73(f)  and 
.84(b)(2). 

In  making  this  decision,  the  Director 
notes  that  OSM  on  October  27. 1988, 
revised  the  Federal  regulations  at  816/ 
817.84(b)(2)  by  changing  the  lOO-year,  6- 
hour  precipitation  event  criterion  to  the 
probable  maximum  precipitation  of  a  6- 
hour  or  greater  precipitation  event  (PMP; 
53  FR  43584).  These  revised  regulations 
do  not  affect  OSM's  approval  of 
Colorado's  proposed  24-hour  storm 
duration  criteria,  but  they  do  render 
Colorado's  existing  rule  less  effective 
with  respect  to  the  PMP  criterion.  By 
letter  dated  October  13. 1989 
(Administrative  Record  No.  CO-472), 
OSM  notified  Colorado  in  accordance 
with  30  CFR  732.17(d)  of  this  required 
amendment  to  the  Colorado  program. 

3.  Cut-and-Fill  Terraces  on  Previously 
Mined  Areas,  Rules  4.14.2  (1)  and  (2)(c). 

The  existing  Colorado  rule  at 
4.14.2(2)(c)  states  that  in  no  case  shall 
highwalls  be  left  as  part  of  a  cut-and-fiU 
terrace.  Colorado  proposed  to  amend 
this  rule  by  adding  language  that  would 
allow  highwalls  to  be  left  as  part  of  a 
cut-and-fiU  terrace  only  if  "approved  for 
previously  mined  areas  in  accordance 
with  Rule  4.14.2(1)."  Colorado's  rule  at 
4.14.2(1)  requires  that  final  grades  slopes 
shall  approximate  premining  slopes,  or 
any  lesser  slopes  approved  by  Colorado. 
It  allows  Colorado  to  modify  the 
requirements  of  Rule  4.14.2  where  the 
surface  coal  mined  lands  have  not  been 
restored  to  the  standards  of  the  rules 
and  sufficient  spoil  is  not  available  to 
otherwise  comply  with  Rule  4.14. 

The  Federal  regulations  at  30  CFR 
816.106  outUne  the  requirements  for 
backfilling  and  grading  of  previously 
mined  areas.  This  regulation  exempts 
the  elimination  of  highwalls  on 
previously  mined  areas  where  there  is 
not  sufficient  spoil  available;  but  the 
exemption  for  elimination  of  highwalls 
is  not  extended  to  cut-and-fill  terraces, 
whose  governing  regulations  are  located 
at  30  CFR  ai6.103(g).  OSM  questioned 


Colorado's  interpretation  of  the 
proposed  rule  and  required  that 
Colorado  define  the  term  "previously 
mined  areas  "  to  provide  an  operator 
with  guidance  as  to  when  this  proposed 
rule  would  be  applicable. 

Colorado  responded  in  its  April  10. 
1989  submittal  clarifying  that  the 
proposed  rule  would  be  applied  so  that 
all  available  spoil  would  be  used  to 
reclaim  a  highwall  in  a  previously  mined 
area  and  that  all  highwalls  would  be 
eliminated  to  the  extent  possible. 
Colorado  also  clarifled  that  no  hi^walls 
associated  with  cut-and-fill  terraces 
would  be  allowed  and  proposed  a 
definition  for  "previously  mined  areas" 
at  Rule  1.04(94a),  which  is  identical  to 
the  Federal  definition  at  30  CFR  701.5. 
Based  on  Colorado's  clarification,  the 
Director  finds  Colorado's  proposed  rule 
at  4.14.2(2)(c)  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  816/ 
817.106. 

4.  Water-Monitoring  Data  Reporting. 
Rules  4.05.13  (2)  and  (4) 

Colorado  proposed  to  delete  from  its 
existing  rule  at  4.0S.13(2](a)  the 
requirement  that  ground-  and  surface- 
water  monitoring  reports  be  submitted 
quarterly,  and  instead  require  that  these 
reports  be  submitted  annually.  These 
annual  reports  are  to  include  results 
from  samples  taken  during  eadi  quarter. 
The  Federal  regulations  at  30  CFR  816/ 
817.41  (c)(2)  and  (e)(2]  require  that 
ground-  and  surface-water  monitoring 
reports  be  submitted  quarterly.  In  its 
April  10, 1989,  submittal,  Colorado 
explained  that  water-monitoring  data  is 
collected  quarterly  and  must  be  on  file 
at  the  mine  office  as  specified  in  Rule 
4.05.13(4)(a).  As  part  of  its  complete 
inspection,  which  is  conducted 
quarterly,  Colorado  is  required  to 
evaluate  all  records,  including 
hydrologic  monitoring  data.  The  lead 
reclamation  specialist  for  each  mine  is 
responsible  for  conducting  the  complete 
inspection  and  reviewing  the  data.  This 
is  the  same  person  who  is  also 
responsible  for  all  permitting  activities 
and  is  knowledgeable  about  the 
hydrologic  monitoring  requirements  for 
the  mine.  When  all  hydrologic 
monitoring  data  collected  during  the 
year  is  submitted  to  Colorado  on  an 
annual  basis,  it  is  thoroughly  reviewed 
by  the  lead  reclamation  specialist  and  a 
hydrologist  Based  on  this  clarification 
of  Colorado's  inspection  and  permitting 
procedures  and  requirements,  the 
Director  finds  the  proposed  rule  changes 
at  4.05.13  (2)  and  (4)  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/817.41  (cH2)  and  (e)(2). 


5.  Design  Capacity  for  Perenniol  and 
Intermillent  Stream  Diversions.  Rule 
4.05.4(2)(b) 

Colorado's  proposed  rule  at 
4.05.4(2)(b).  as  modified  in  its  April  m 
1989,  submittal,  requires  that  the 
capacity  oT  the  stream  channel  diversion 
be  at  least  equal  to  the  hydraulic  stream 
channel  immediately  upstream  and 
downstream  of  the  diversion.  The 
Federal  regulations  at  30  CFR  816/ 
817.43(b)(2)  are  worded  similarly  except 
that  in  place  of  "hydraulic  stream 
channel."  the  Federal  regulations  are 
worded  "capacity  of  the  unmodified 
stream  channel."  Colorado  explained 
that  the  word  "hydraulic"  was  proposed 
to  clarify  that  the  reclaimed  channel 
morphology  (shape)  should  be 
determined  by  analyzing  the  active  flow 
channel,  upstream  and  downstream, 
which  is  formed  by  hydraulic  processes. 
This  flow  channel  may  be  a  small  part 
of  a  much  larger  geomorphic  feature 
such  as  a  gully  or  arroyo  (dry  gulch). 
Gullies  and  arroyo  features  are  the 
result  of  both  hydraulic  and  mass 
movement  processes;  therefore,  it  is  not 
necessarily  appropriate  to  design  a 
reclaimed  channel  by  duplicating  a  large 
arroyo  configuration,  when  the 
prevailing  flow  conditions  dictate  a 
smaller  hydraulic  chanoel.  The  proposed 
wording  provides  an  operator  and 
Colorado  the  opportunity  to  distinguish 
a  large  erosional  feature  such  as  an 
arroyo  fixim  the  actual  hydrauhc  flow 
channel  which  often  represents  a  small 
portion  of  the  larger  erosional  feature. 
Based  upon  the  above  clarification,  the 
Director  finds  the  proposed  rule  at 
4.05.4(2)(b)  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  816/ 
817.43(b)(2). 

6.  Minimum  Requirements  for  Surface- 
and  Ground-  Water  Monitoring  Plans, 
Rule  2.05.6(3)(b)(iv) 

Colorado's  proposed  rule  at 
2.05.6(3)(b)(lv)  requires  operators,  at  a 
minimum,  to  monitor  the  level  of  total 
dissolved  solids  or  electrical 
conductivity  corrected  to  25  °C.  pH,  and 
iron  in  both  surface  and  ground  water. 
The  corresponding  Federal  regulations 
at  30  CFR  780.21  (i)  and  (i)  and  784.14  (h) 
and  (i)  require  mine  operators  to 
monitor  total  dissolved  solids  or  specific 
conductance  corrected  to  25  "C,  pH, 
total  iron,  and  total  manganese  in 
surface  and  groimd  water.  Thus, 
Colorado  proposed  to  delete  "total" 
from  "totsJ  iron"  and  to  delete  "total 
manganese"  from  its  provision:  the 
Federal  regulations  require  "total  iron 
and  total  manganese."  Colorado  stated 
in  its  April  10. 1989,  submittal  tr  OSM 
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that  Rule  2.05.6(3](b)(iv)  addresses  the 
minimum  data  required  for  a  monitoring 
plan  and  that  if  the  baseline  data 
(required  at  Rules  2.04.7  (1)  and  (2)(b)) 
indicate  a  problem  with  total  iron  or 
total  manganese,  Colorado  would 
require  the  parameters  to  be  included  in 
the  monitoring  plans.  (Baseline 
information  is  representative  of  the 
environment  prior  to  mining  while 
monitoring  data  provides  information 
regarding  the  mine's  effect  on  the 
environment.) 

Colorado's  rule  for  baseline  surface- 
water  information.  Rule  2.04.7(2)(b). 
requires  data  for  both  total  iron  and 
total  manganese  as  do  the  Federal 
regulations  at  30  CFR  780.21(b)(2)  and 
784.14(b)(2).  However.  Colorado's 
ground-water  baseline  information 
requirements  at  Rule  2.04.7(1)  do  not 
require  specific  parameters,  but  only 
"the  seasonal  quantity  and  quality  of  the 
water  within  each  aquifer."  Because 
specific  parameters,  including  total  iron 
and  total  manganese,  are  not  detailed  in 
Colorado's  rule  requiring  baseline 
ground-water  information,  Colorado  has 
no  basis  for  determining  whether  an 
operator  should  be  required  to  monitor 
the  ground-water  for  total  iron  and  total 
manganese.  The  counterpart  Federal 
regulations  for  ground-water  baseline 
water  quality  information  at  30  CFR 
780.21(b)(1)  and  784.14(b)(1)  require,  at  a 
minimum,  total  dissolved  solids  or 
specific  conductance  corrected  to  25  *C 
pH,  total  iron,  and  total  manganese. 

The  revised  Colorado  rule  at 
2.05.6{3)(b){iv),  in  conjunction  with  the 
existing  rule  at  2.04.7(2)(b),  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  780.21  (b)(2)  and  (j)  and  784.14 
(b)(2)  and  (i)  with  respect  to  surface- 
water  baseline  information  requirements 
and  surface-water  monitoring 
requirements.  However,  the  Director 
finds  the  revised  rule  at  2.05.8{3)(b)(iv). 
in  conjunction  with  the  existing  rule  at 
2.04.7(1).  to  be  less  effective  than  the 
Federal  regulations  at  30  CFR  780.21 
(b)(1)  and  (i)  and  784.14  (b)(1)  and  (h) 
with  respect  to  ground-water  baseline 
information  requirements  and  ground- 
water monitoring  requirements. 
Accordingly,  the  Director  is  not 
approving  Rule  2.05.6(3){b)(iv)  and  is 
requiring  that  Colorado  either  (1)  amend 
its  rule  at  2.05.6(3)(b)(iv)  to  include  in 
the  requirements  for  ground-water 
monitoring  plans  both  total  iron  and 
total  manganese,  or  (2)  further  amend  its 
ground-water  baseline  information 
requirements  at  Rule  2.04.7(1)  to 
specifically  require  at  a  minimum,  total 
dissolved  solids  or  speciflc  conductance 
corrected  to  25  'C,  pH,  total  iron,  and 
total  manganese. 


'.  Water  Quality  Standards  and  Effluent 
Limitations.  Rules  4.05.2(6).  4.05.2(7)  and 
4.05.6(2).  4.05.3.  4.05.5(l){b).  and 
4.05.9(l)(a) 

Colorado  requires  under  a  number  of 
rules  in  |  4.05,  Hydrologic  Balance, 
compliance  with  water  quality 
standards  and  effluent  limitations. 
However,  Colorado  does  not 
consistently  use  the  same  language  as 
the  counterpart  Federal  regulations.  At 
Rule  4.05.2(6)  Colorado  requires  that 
mixed  drainages  from  disturbed  and 
nondisturbed  areas  meet  applicable 
State  or  Federal  effluent  limitations.  The 
Federal  regulations  at  30  CFR  816/817.42 
require  all  drainage  from  disturbed 
areas  to  meet  State  and  Federal  water 
quality  laws  and  applicable  effluent 
limitations  under  40  CFR  part  434.  At 
Rule  4.05.2(7).  Colorado's  proposed  rule 
regarding  siltation  structure  design 
refers  to  "the  Colorado  Water  Quality 
Act."  Colorado's  proposed  rule  at 
4.05.6(2)  requires  all  siltation  structures 
be  designed  to  meet  Federal  and  State 
water  quality  standards.  The  Federal 
regulations  at  30  CFR  816/ 
817.46(c)(l)(iii)(B)  require  that  siltation 
structures  be  designed  "to  meet  State 
and  Federal  effluent  limitations."  At 
Rule  4.05.3,  Colorado  does  not  require 
that  diversions  of  overland  flow, 
shallow  ground  water,  and  ephemeral 
streams  be  designed  to  comply  with  all 
local.  State  and  Federal  regulations,  as 
do  the  Federal  requirements  for  all 
diversions,  including  miscellaneous 
flows  (which  is  OSM's  equivalent  of 
overland  flow,  shallow  ground  water 
and  ephemeral  streams),  at  30  CFR  816/ 
817.43  (a)(2)(iv)  and  (c).  At  Rule 
4.05.5(l)(b),  Colorado  proposes  to 
require  that  sediment  control  measures 
"meet  applicable  State  or  Federal 
effluent  limitations"  while  the  Federal 
regulations  at  30  CFR  816/817.45(a)(2) 
require  that  such  measures  "meet  the 
more  stringent  of  applicable  State  or 
Federal  effluent  limitations."  At  Rule 
4.05.9(l)(a),  Colorado's  proposed  rules 
require  that  the  quality  of  impounded 
water  shall  be  suitable  on  a  permanent 
basis  for  its  intended  use,  and  discharge 
from  impoundments  shall  meet  State 
and  Federal  effluent  limitations,  while 
the  Federal  regulations  at  30  CFR  816/ 
817.49(b)(2)  require  that  water  in 
permanent  impoundments  shall  meet 
State  and  Federal  water  quality 
standards,  and  discharge  will  meet  State 
and  Federal  effluent  limitations. 

OSM  expressed  concern  that  the 
proposed  revisions  to  the  Colorado 
program  did  not  clearly  require  that  all 
State  and  Federal  water  quality 
standards  and/or  effluent  limitations  be 
met.  In  its  April  10, 1989,  submittal. 


Colorado  explained  that  while  the 
specific  language  used  throughout  §  4.05 
may  vary,  the  existing  general 
requirement  at  Rule  4.05.1(3)  applies  to 
all  of  I  4.05.  It  slates,  "in  no  case  shall 
Federal  and  State  water  quality  staluio". 
regulations,  standards,  or  effluent 
limitations  be  violated."  With  this 
clarification  of  Colorado's  rules  and 
policy,  the  Director  finds  Colorado's 
proposed  rules  at  4.05.2(6),  4.05.2(7). 
4.05.6(2).  4.05.3.  4.05.5(1  )(b).  and 
4.05.9(1  )(a)  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  616/ 
817.46(c)(l)(iii)(B),  .42.  .43  (a)(2)(iv)  and 
(c).  .45(a)(2).  and  .49(b)(2). 

8.  Coal  Exploration-Definition  of 
"Substantially  Disturb.  "Rule  1.04(172) 

Colorado's  proposed  definition  of 
"substantially  disturb"  for  purposes  of 
coal  exploration  at  Rule  1.04(127)  is 
similar  to  the  Federal  defmition  at  30 
CFR  701.5  with  the  exception  that  the 
Federal  regulation  inckides  in  its 
defmition  the  removal  of  topsoil  and  of 
overburden  where  the  Colorado 
proposed  rule  cites  mechanical 
excavation.  Colorado  affums  that 
mechanical  excavation  includes  the 
removal  of  soil  (Administrative  Record 
No.  CO-473].  Based  on  this  clarification, 
the  Director  finds  the  proposed 
definition  of  "substantially  disturb"  at 
Rule  1.04(127]  to  be  no  less  effective 
than  the  corresponding  Federal 
defmition  at  30  CFR  701.5. 

ft  Deferral  of  Decision,  Rules  4.08.5(11). 
4.05.4(2)(b),  1.04(64).  4.05.6(10),  4.05.9(13). 
andl04(94a) 

Following  is  a  discussion  of  individual 
rules  for  which  Colorado  submitted 
further  revisions  on  July  18, 1989 
(Administrative  Record  No.  CO-457). 
The  Director  is  deferring  decision  on 
these  speciHc  rules  until  he  has  made  a 
decision  on  all  the  program  revisions 
submitted  by  Colorado  on  July  18, 1989. 

(a)  Use  of  Explosives.  Rule  4.08.5(11). 
The  Director  is  deferring  decision  on 
Rule  4.08.5(11)  to  the  extent  that  it  does 
not  require  that  records  or  each  blast 
contain  the  total  weight  or  explosives 
used  per  hole  and  the  maximum  weight 
of  explosives  detonated  during  any  8- 
millisecond  period. 

(b)  Diversions,  Rule  4.05.4(2)(b).  The 
Director  is  deferring  decision  on  Rule 
4.05.4(2)(b)  to  the  extent  that  it  does  not 
require  that  the  capacity  of  the  channel 
itself  shall  be  at  least  equal  to  the 
capacity  of  the  unmodified  stream 
channel  immediatly  upstream  and 
downstream  of  the  diversion  (emphasis 
added). 

(c)  Siltation  Structures  and 
Impoundments,  Rules  1.04(6^),  4.05.6(10). 
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and  4.05.9(11).  The  Director  is  deferring 
decision  on  (1)  Rule  1.04(64)  to  the 
extent  that  it  does  not  require  that 
sediment  ponds  must  be  designed  in 
accordance  with  Rule  4.05.9,  (2)  Rule 
4.05.6(10)  to  the  extent  that  it  does  not 
specify  that  all  ponds  and 
impoundments  be  examined  on  at  least 
a  quarterly  basis,  and  (3)  Rule  4.05.9(11) 
to  the  extent  that  it  does  not  require  that 
impoundments  subject  to  30  CFR  77.216 
must  be  examined  in  accordance  with  30 
CFR  77.216-3,  and  that  other 
impoundments  shall  be  examined  at 
least  quarterly. 

(d)  Backfilling  and  Grading.  Rule 
1.04(94a).  'The  Director  is  deferring 
decision  on  Rule  1.04(94a)  to  the  extent 
that  it  does  not  reference  SMCRA. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public  comment 
on  the  proposed  amendment  and 
provided  opportimity  for  a  public 
hearing.  No  comments  were  received, 
and  the  scheduled  public  hearing  was 
not  held  because  no  one  requested  an 
opportunity  to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  5039(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Colorado  program.  The  Mine  Safety 
and  Health  Administration  (MSHA) 
responded  with  a  comment  that  the 
revised  definition  of  the  term 
"impoundment"  at  Rule  1.04(64)  as 
submitted  by  Colorado  on  April  10, 1969, 
needed  clarification.  MSHA  questioned 
the  criterion,  "surface  area  greater  than 
20  feet,"  that  would  designate  which 
sediment  ponds,  used  to  store  water, 
would  be  regulated  in  accordance  with 
other  specified  Colorado  rules.  MSHA 
pointed  out  that  the  20-foot  surface  area, 
if  intended  to  be  in  square  feet,  would 
be  an  extremely  small  area.  OSM 
notified  Colorado  of  this  comment 
(Administrative  Record  No.  CO-456), 
and  Colorado  responded  that  this  was  a 
typographical  error.  In  its  submittal 
dated  July  12. 1989,  Colorado  has 
corrected  the  typographical  error,  and 
the  proposed  language  now  reads, 
"surface  area  of  twenty  acres." 

As  required  by  30  CFR  732.17(h)(4). 
OSM  provided  the  proposed  and  revised 
amendments,  which  included  provisions 
having  an  effect  on  historic  properties, 
to  the  State  Historic  Preservation 
Officer  and  to  the  Advisory  council  on 
Historic  Preservation  for  comment  No 
comments  were  received. 


Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  the  respect  to  any  provisions 
of  a  State  program  amendment  which 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C  1251  etseg.) 
or  the  Clean  Air  Act  (42  U.S.C  7401  et 
seq.) 

EPA  reviewed  Colorado's  August  23. 
1988  amendment  and  on  November  9, 

1988,  and  January  30. 1989 
(Administrative  Records  Nos.  CO-419 
and  CO-426),  submitted  comments  to 
OSM.  EPA  raised  two  issues.  EPA 
stated  that  its  concurrence  was  (1) 
subject  to  clarification  that  Colorado's 
rules  at  4.05.2(2),  4.05.2(6),  4.05.2(7),  and 
4.05.6(l)(b)  require  compliance  with 
applicable  effluent  limitations  and  State 
and  Federal  water  quality  laws  and 
regulations,  and  (2)  conditional  upon 
Colorado's  clarification  that  its  rules  do 
not  authorize  instream  treatment  of  coal 
mine  wastes. 

OSM  raised  the  first  issue  regarding 
effluent  limitations  and  water  quality 
standards  in  its  February  7, 1989,  letter 
to  Colorado.  As  discussed  in  finding  No. 
6,  Colorado  stated  in  its  April  la  1989, 
response  to  OSM,  that  it  was  not 
necessary  to  repeat  the     quirement  that 
applicable  local,  State  and  Federal 
water  quality  standards  and  effluent 
limitations  be  met  because  this  is 
required  at  Rule  4.05.1,  which  is  a 
general  requirement  applying  to  all  of 
section  4.05.  Based  on  this  clarification, 
EPA  gave  concurrence  on  this  issue  by 
letter  dated  June  20, 1989  (Administative 
Record  No.  CO-453). 

With  regard  to  the  second  issue,  EPA 
reiterated,  in  its  letter  dated  June  20, 

1989,  that  its  concurrence  to  Colorado's 
proposed  amendment  was  dependent 
upon  Colorado's  clarification  that 
Colorado's  rules  did  not  authorize 
instream  treatment.  OSM  had  raised  this 
issue  in  its  June  15, 1989,  letter  to 
Colorado.  In  its  June  28, 1989,  response 
to  OSM  Colorado  stated  that  it  follows 
the  rules  of  the  Colorado  Department  of 
Health,  Water  Quality  Control  Division 
concerning  instream  treatment  of  wastes 
and  stated  that  "instream  treatment  of 
mine  wastes  is  not  allowed." 

Therefore,  Colorado  has  satisified 
both  of  EPA's  concerns  and  EPA  has 
granted  concurrence  with  those 
provisions  of  the  proposed  amendment 
which  relate  to  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 

Colorado  also  proposed  to  revise  its 
rule  concerning  air  pollution  control 
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plans  at  Rule  4.17.  These  changes  have 
no  effect  upon  air  quality  standards,  and 
EPA's  concurrence  on  them  was  not 
necessary.  However,  the  Director,  in 
accordance  with  30  CFR  732.17(h)(1lKi). 
solicited  EPA's  comments  on  these 
changes;  none  were  received. 

V.  Diiedor's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  Colorado's 
program  amendment  as  submitted  on 
August  23, 1968,  and  revised  on  April  10, 
June  28,  and  July  12. 1989,  with  the 
exceptions  of  (1)  the  requirements  for 
ground-water  monitoring  requirements 
at  Rule  2.05.6(3)(b)(iv),  which,  as 
discussed  in  finding  No.  6,  the  Director 
has  determined  to  be  inconsistent  with 
the  Federal  regulations  implementing 
SMCRA  and  is  therefore  not  approving 
it,  and  (2)  Rules  4.08.5(11),  4.05.4(2)(b), 
1.04(64),  4.05.6(10),  4.05.9(11),  and 
1.04(94a)  on  which,  as  discussed  in 
finding  No.  9,  the  Director  is  deferring 
this  decision.  The  Director  is  requiring 
that  Colorado  further  amend  its  program 
to  correct  the  less  effective  provision. 
As  required  by  30  CFR  732.17(h)(ll)(ii). 
the  Director  solicited  and  received 
EPA's  concurrence  on  June  .20, 1989 
(Administrative  Record  No.  CO-453). 

The  Federal  regulations  at  30  CFR  part 
906  codifying  decisions  concerning  the 
Colorado  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g]  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  the  oversight  of  the 
Colorado  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Colorado  of  only  such 
provisions. 
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VL  Pnx»dural  DetenmixutiofM 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  OfTtce  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4, 7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require 
regulatory  review  by  OMB.  The 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  ■ 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  teq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMOIA  and  the  Federal 
regulations  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 

collection  requirements  which  require 
approval  by  OMB  under  44  U.S.C.  3507. 

List  of  Subjects  in  36  CFK  Pait  606 

Coal  mining,  bitergovemmental 
relations.  Surface  mining.  Underground 

mining. 

Dated  November  3a  1989. 
Raymond  L  Lowiie, 
Assistant  Director,  Western  Field  Operations. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T.  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  906-CO(.ORAOO 

1.  The  authority  citation  for  part  906 
continues  to  read  as  follows: 

Autkority:  30  MS.C.  1201  et  seq. 

2.  Section  906.15  is  amended  by 
adding  a  new  paragraph  (m)  as  follows: 

S906.1S    Approval  Of  regulatary  program 

amendment*. 

•         •        •        •        • 

(m)  With  the  exceptions  of  Rules 
2.05i(3)(b)(iv)  (groundwater 
monitoring).  4.08.5(11)  (use  of 
explosives),  4.05.4(2)(b)  (surface-water 
diversions),  1.04(64),  4.05.6(10)  and 
4.05.9(11)  (siltation  structiu^s  and 
impouninents),  and  1.04(94a) 


(backniling  and  grading),  revisions  to 
the  following  provisions  of  2  CCR  407-2. 
the  rules  and  regulations  of  the 
Colorado  Mined  Land  Reclamation 
Board,  as  submitted  on  August  23. 1988, 
and  modified  and  clarified  on  April  10, 
|une  28,  and  July  12. 1989,  are  approved 
effective  December  11. 1989: 


conductance  corrected  to  25  'C  pK 
total  iron,  and  total  manganese. 
|FR  Doc.  a»-28831  Filed  12-S-80: 8:45  ami 
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.2,  J,  and  .4;  and 
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and  7.08. 
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30CFRPart92S 

Amawdnnant  to  Iha  IB— curl 
Ponnanant  RagulslorY  Program 

AOCNCy:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Fmal  rule,  approval  of 
amendment 


1.04 

2.06.3 

3.02.4  and  3i)3.2-. 
4.17 


5.044. 


Permitting. 


Alhfvial  Valley 
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Backfilling  and 
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Cultural 

Resources. 
Vegetation. 
Mountaintop 

Removal. 
Bonding. 
Air  PoUution 

Control  Plaa 
Civil  Penalties. 


4.  Section  906.16  is  added  to  read  as 
follows: 

1906.16    Required  program  amendnfMnta.       L  Background 


r  The  OfTice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM]  is 
announcing  approval,  with  certain 
exceptions  and  additional  requirements, 
of  a  proposed  amendment  to  the 
Missouri  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Missouri 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  30  U.S.C.  1201  et  seq.  The 
amendment  was  submitted  to  OSM  on 
August  3, 1988  and  pertains  to:  use  of 
explosives,  training,  examination  and 
certification  of  blasters,  operations  on 
prime  farmland,  requirements  for 
information  on  environmental  resources, 
approval  of  permit  applications,  and 
definitions.  The  amendment  revises  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards  and 
incorporates  the  addititmal  flexibility 
an'orded  by  the  revised  Federal 
regulations. 

EFFECnVE  DATE  December  11, 1989. 

FOM  ruirrHCR  information  contact: 

William ).  Kovacic,  Director,  Kansas 
City  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1103  Grand  Avenue.  Room  502,  Kansas 
City,  Missouri  64106:  Telephone:  (816) 
374-6405. 

SUPPLBHENTARY  INFORMATION: 


Pursuant  to  30  CFR  732.17.  Colorado  is 
required  to  make  the  following  program 
amendment  by  March  12. 1990.  Colorado 
shall  amend  its  rule  at  2.05.6(3](b)(iv)  to 
be  consistent  with  the  Federal 
regulations  at  30  CFR  780.21(i)  and 
784.14(h)  by  including  as  required  water 
quality  parameters  to  be  monitored, 
total  iron  and  total  manganese,  or 
amend  its  rule  at  2.04.7(1)  to  be 
consistent  with  the  Federal  regulations 
at  30  CFR  780.21(b)(1)  and  784.14(b)(1) 
by  including  at  a  minimum,  as  required 
water  quality  parameters  to  be  included 
in  ground-water  baseline  information, 
total  dissolved  solids  or  specific 


On  November  21, 1980  the  Secretary 
of  the  Interior  conditionally  approved 
the  Missouri  program.  Information 
regarding  the  general  background  of  the 
Missouri  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  November  21, 1980,  Federal 
Register  (45  FR  77027).  Actions  taken 
subsequent  to  approval  are  found  in  30 
CFR  925.ia  925.12. 925.15,  and  925.1& 

11.  Subniission  of  Amendment 

By  letter  dated  August  3, 1968 
Missouri  submitted  to  OSM  a  proposed 
amendment  to  certain  provisions  of  the 


i!/* 


c. 


^".^• 
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Land  Reclamation  Commission  Title  10- 
Division  40  Regulations  (Administrative 
Record  No.  MO-392).  OSM  published  a 
notice  in  the  September  2, 1988  Federal 
Register  (53  FR  34128)  announcing 
receipt  of  the  proposed  amendment  and 
inviting  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  October  3, 1988.  No  public 
comments  were  received  nor  was  a 
public  hearing  requested. 

In  a  letter  dated  October  26. 1988 
OSM  notified  the  State  of  OSM  concerns 
regarding  the  adequacy  of  several  State 
program  provisions  (Administrative 
Record  No.  MO-405).  These  provisions 
included  training  for  recertification  of 
blasters,  requirements  for  exemptions 
from  prime  farmland  performance 
standards,  water  bodies  approved  as  an 
alternative  postmining  land  use.  and  a 
finding  requirement  for  approving  long- 
term,  intensive  agricultural  postmining 
land  use.  By  letter  dated  November  22, 
1988  (Administrative  Record.  No.  MO- 
409)  Missouri  responded  to  OSM's 
concerns. 

In  a  letter  dated  February  23, 1989 
OSM  notified  the  State  of  an  additional 
concern  regarding  the  adequacy  of 
Missouri's  definition  of  "coal  processing 
plant"  or  "coal  preparation  plant" 
(Administrative  Record  No.  MO-424). 
Missouri  responded  to  this  concern  by 
letter  dated  March  8, 1989 
(Administrative  Record  No.  MO-423). 
The  Missouri  amendment  consists, 
inter  alia,  of:  proposed  revisions  to  10 
CSR  40-3.050  (1),  (2),  (3),  and  (5):  and  10 
CSR  40-3.210  (1),  (2),  and  (5).  all 
concerning  the  use  of  explosives.  These 
revisions  respond,  in  part,  to  a  required 
program  amendment  placed  on  the 
Missouri  program  at  30  CFR  925.16  (1) 
and  (2)  as  discussed  in  the  June  16,  1988 
Federal  Register  (53  FR  22475).  Proposed 
regulations  at  10  CSR  40-3.160  provide 
for  the  training,  examination,  and 
certification  of  blasters. 

On  March  4, 1983,  OSM  promulated  30 
CFR  part  850.  This  regulation 
established  Federal  standards  for  the 
training,  examination,  and  certification 
of  persons  engaging  in  or  directly 
responsible  for  the  use  of  explosives  in 
surface  coal  mining  operations  (48  FR 
9492).  Missouri  was  required  to  submit 
its  blaster  certification  program  by 
March  4, 1984.  On  August  6, 1984, 
Missouri  requested  a  1  year  extension 
(Administrative  Record  No.  MO-272). 
On  October  26, 1984,  OSM  granted 
Missouri  an  extension  to  August  6, 1985 
(49  FR  43055).  On  August  4, 1985. 
Missouri  advised  OSM  that  it  would 
require  another  extension  of  time 
(Administrative  Record  No.  MO-282). 
On  November  15, 1985,  OSM  granted 
Missouri  an  extension  to  August  6, 1986 


(50  FR  47219).  By  letter  dated  March  13. 
1988,  Missouri  formally  submitted  a 
proposed  amendment  concerning  blaster 
certification.  But.  by  letter  dated 
September  IB,  1986.  Missouri  requested 
that  the  amendment  be  withdrawn 
(Administrative  Record  No.  MO-299). 
On  January  7, 1987,  OSM  granted  this 
request  (52  FR  525).  On  April  10, 1987. 
Missouri  requested  that  the  submission 
deadline  be  extended  to  June  30. 1988 
(Administrative  Record  MO-309).  On 
November  18, 1987,  OSM  granted  an 
extension  to  lune  3a  1988  (52  FR  43757). 

The  amendment  also  proposes 
revisions  to  10  CSR  40-4.030  (4)  and  (7) 
by  deleting  language  that  exempts  coal 
preparation  plants,  support  facilities, 
and  roads  of  surface  and  underground 
mines  from  meeting  prime  farmland 
performance  standards:  allowing  water 
bodies  to  displace  prime  farmland  as  an 
alternative  postmining  land  use;  and 
adding  language  to  require  that  where 
row  crops  are  the  dominant  crops  grown 
on  prime  farmland  in  the  area,  the  row 
crop  with  the  greatest  rooting  depth  is  to 
be  one  of  the  reference  crops.  These 
changes  are  the  result  of  required 
program  amendments  placed  on 
Missouri's  program  at  30  CFR  925.16(m] 
(1),  (2),  and  (3)  as  discussed  in  the 
October  31, 1988  Federal  Register  (53  FR 
43866). 

A  revision  to  10  CSR  40-6.040(12) 
would  delete  the  term  "existing"  in 
relation  to  present  and  potential 
productivity  of  prime  farmland  soil 
survey  informational  requirements.  This 
revision  was  submitted  at  the  State's 
own  initiative. 

Proposed  revisions  to  10  CSR  40- 
6.070(8)  would  delete  certain  permit 
approval  conditions  including:  A 
showing  that  surface  coal  mining  and 
reclamation  operations  will  not  be 
inconsistent  with  other  such  operations 
anticipated  to  be  performed  in  areas 
adjacent  to  the  proposed  permit  area;  a 
requirement  for  the  applicant  to  submit 
a  performance  bond  prior  to  issuance  of 
a  permit;  a  showing  that  the  applicant 
has  satisfied  requirements  for  approval 
of  a  long-term,  intensive  agricultural 
postmining  land  use  approved  in 
accordance  with  the  requirements  of  10 
CSR  40-3.130  or  10  CSR  40-3.300;  and  a 
showing  that  all  approvals  required 
under  10  CSR  40-3  and  10  CSR  40-4 
have  been  made.  These  revisions  were 
submitted  at  the  State's  own  initiative. 

Proposed  revisions  to  10  CSR  40- 
8.010(1)  would  clarify  the  definition  of 
"coal  processing  plant"  or  "coal 
preparation  plant"  per  a  required 
program  amendment  placed  on  the 
Missouri  program  at  30  CFR  925.16(m)(4) 
as  discussed  in  the  October  31, 1988 
Federal  Reg^ter  (53  FR  43866). 


m.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.15  and  732.17. 
that,  except  as  discussed  below,  the 
Missouri  program  amendment  submitted 
on  August  3. 1988.  meets  the 
requirements  of  SMCRA  and  30  CFR 
chapter  Vll.  The  Director  may.  however, 
require  further  changes  in  the  future  as  a 
result  of  Federal  statutory  or  regulatory 
revisions. 

/.  Use  of  Explosives 

(a)  At  10  CSR  40-3.050(1)(C)1  and  40- 
3.210(1  )(C)1  Missouri  proposes  to  delete 
the  requirements  that  12  months  after 
approval  of  the  blaster  certification 
program  by  OSM,  a  person  responsible 
for  removal  of  coal  overburden  by 
means  of  explosives  shall  be  issued  a 
document  attesting  to  the  fact  that  he 
has  met  specified  requirements  of  a 
blaster  as  outlined  in  10  CSR  40-3.160, 
and  that  said  person  shall  conduct  all 
blasting  operations  accordingly.  In  its 
place,  Missouri  proposes  to  add  the 
requirement  that  by  July  1, 1989.  all 
blasting  operations  in  Missouri  shall  be 
conducted  under  the  direction  of  a 
certified  blaster.  The  Federal  regulations 
at  30  CFR  816.81(c)  and  817.61(c)  require 
that  all  blasting  operations  in  a  State 
shall  be  conducted  under  the  direction 
of  a  certified  blaster. 

In  this  amendment,  Missouri  has 
submitted  other  proposed  regulations 
that  comprehensively  address  the 
requirements,  at  30  CFR  part  850,  of 
OSM's  blaster  training,  examination, 
and  certification  program.  A  detailed 
discussion  of  these  proposals  follows. 
Upon  approval  of  these  proposed 
regulations,  together  with  the  approval 
of  the  proposed  revisions  at  10  CSR  40- 
3.050(1)(C)1  and  4O-3.210(l)(C)l 
Missouri's  program  will  be  consistent 
with  the  Federal  requirements  at  30  CFR 
816.61(c).  817.61(c)  and  part  850. 
Therefore,  the  Director  finds  the 
proposed  revisions  to  10  CSR  40- 
3.050(1  )(C)1  and  40-3.210(l)(C)l  to  be  no 
less  effective  than  the  Federal 
regulations. 

(b)  At  10  CSR  40-3.050(1)(D)1.A  and 
4O-3.210(l)(D)l..A  Missouri  proposes  to 
delete  the  phrase  "or  structure"  with 
regard  to  the  requirement  that  blast 
designs  be  submitted  if  blasting 
operations  will  be  conducted  within 
1000  feet  of  the  permit  area.  At  30  CFR 
925.16(1)(2),  OSM  placed  a  required 
program  amendment  on  Missouri  to 
clarify  the  use  of  the  term  "or  structure" 
because  the  inclusion  of  the  phrase 
confused  the  Intent  of  the  regulation.  By 
deleting  the  phrase,  Missouri  eliminates 
the  confusion  and  satisfies  OSM's 
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concern:  therefore  the  Director  finds  this 

revision  to  be  no  less  effective  than  the 
Federal  counterpart  regulations  at  30 
CFR  816.61(d)(l)(i)  and  817^1(dNlMi)- 
The  Director  also  finds  that  the  required 
program  amendment  at  30  CFR 
g25.16(1)(2)  has  been  satisfied. 

(c)  At  10  CSR  lO-aJKOfZHF)  and  40- 
3.210(2)(F1<  Missouri  proposes  that  the 
hst  of  people  outlined  in  the  preblast 
survey  must  no  longer  be  submitted  to 
the  director  or  commission  30  days  prior 
to  blasting.  Federal  regulations  at  30 
CFR  816.62  and  817.62  do  not  require 
such  ■  list.  Accordingly,  the  Director 
fmds  that  Missouri  s  proposed  deletion 
does  not  render  its  proposed  regulations 
at  10  CSR  40-3.050(2){F)  and  40- 
3.210(2)(F]  less  effective  than  the 
Federal  regulations. 

(d)  At  10  CSR  40-3.050(5)(B)2.A  and 
40-3.210(5)(B)2.A  Missouri  proposes  to 
revise  the  requirement  to  monitor  air 
blasts  at  the  nearest  uncontrolled 
structure  from  every  3  months  to  every 
12  months.  Missouri  also  proposes  to 
delete  the  quarterly  requirement  to 
submit  a  record  of  this  monitored  event, 
and  has  added  a  required  monitoring 
report  date  of  no  later  than  January  31  of 
each  year  for  the  year  being  monitored. 
Federal  regulations  at  30  CFR 
816.87(b)(2)  and  817.67(b)(2)  provide 
discretion  to  the  regulatory  authority 
with  regard  to  required  monitoring 
frequency,  measurement,  and  location  of 
air  blasts.  Missouri's  proposed  revisions 
are  consistent  with  the  exercise  of  this 
discretion;  therefore,  the  Director  finds 
the  proposed  revisions  to  be  no  less 
effective  than  the  Federal  regulations. 

(e)  At  10  CSR  40-3.050(5)(D)2.A  and 
40-3.210(5)(D)2.A,  Missouri  proposes  to 
delete  the  requirement  to  limit  maximum 
peak-particle  velocity  consideration 
with  regard  to  commercial  buildings 
located  outside  the  permit  area.  Federal 
regulations  at  30  CFR  816.67(d)(2)  and 
817.67(d)(2)  require  such  a  limitation 
only  with  respect  to  dwellings,  public 
buildings,  schools,  churches,  or 
community  or  institutional  buildings 
located  outside  the  permit  area.  The 
Federal  regulations  do  not  specifically 
impose  the  limitation  on  commercial 
buildings.  Additionally,  with  the 
proposed  revision,  Missouri's  regulation 
is  identical  to  the  corresponding  Federal 
regulation.  Therefore,  the  Director  finds 
that  Missouri's  proposed  deletion  of 
commercial  buildings  from  regulation 
does  not  render  the  Missouri  regulations 
at  10  CSR  40-3.050{5)(D)ZA  and  40- 
3.210(5)(D)2.A  to  be  less  effecUve  than 
the  Federal  regulations. 

Missouri  proposes  other 
nonsubstantive  language  deletions  or 
additions  at  10  CSR  40-3.050(1)(C)2, 
(l)(C)3.a  (1)(D)4,  {3)(B)2,  and  40- 


3.210(1)(C)Z  (l)(C)3.a  and  (IRDH.  The 
Director  finds  that  these  changes  are  no 
less  effective  than  the  corresponding 
Federal  regulations  at  30  CFR  816.61  et 
seq. 

2.  Training,  Examination,  and 
Certification  of  Blasters 

Under  30  CFR  850.12  (a)  and  (b). 
States  are  required  to  develop  and  adopt 
a  program  to  examine  and  certify 
persons  directly  responsible  for  the  use 
of  explosives  in  surface  coal  mining  and 
reclamation  operations.  To  satisfy  this 
requirement  and  its  Missouri-specific 
counterpart  at  30  CFR  g25.16(i](l)(ti). 
Missouri  is  adding  a  revised  regulation 
at  10  CSR  40-3.160  to  establish  a  State 
blaster  training,  examination,  and 
certification  program. 

(a)  Definitions.  At  10  CSR  40- 
3.160(2)(C)  Missouri  proposes  to  define  a 
"blaster"  as  "A  person  directly 
responsible  for  the  use  of  explosives  and 
for  the  direction  of  the  blasting  crew  in 
surface  coal  mining  operations  who  is 
certified  under  this  rule."  This  is 
substantively  identical  to  the  defmition 
provided  in  the  Federal  regulations  at  30 
CFR  850.5  which  defmes  a  "blaster"  as 
"a  person  directly  responsible  for  the 
use  of  explosives  in  surface  coal  mining 
operations  who  is  certified  under  this 
part"  Accordingly,  the  Director  finds 
this  proposed  revision  to  be  no  less 
effective  than  the  Federal  counterpart 
regulation  at  30  CFR  850.5. 

Missouri  additionally  defines  the 
following  terms:  application,  blast, 
certification,  examination,  experience, 
recertification,  re-examination, 
revocation,  surface  blasting  operations, 
suspension,  and  temporary  certification, 
none  of  which  is  defined  in  the  Federal 
regiilations.  The  Director  finds  that  the 
above  definitions  provide  additional 
direction  and  guidance  to  the  Missouri 
program:  are  not  in  confiict  or 
inconsistent  with  the  training, 
examination,  and  certification 
requirements  of  the  Federal  blaster 
program:  and  are  no  less  effective  than 
the  Federal  regulations. 

(b)  Training.  At  10  CSR  40-3.160(3}. 
Missouri  proposes  to  require  that  a 
person  seeking  certification  as  a  blaster 
must  successfully  complete,  within  the 
year  prior  to  certification,  a  formal 
training  course  on  all  the  topics  listed  in 
Missouri's  regulation  at  10  CSR  40- 
3.160(3)(A).  Persons  seeking 
recertification  as  blasters  must  receive 
formal  training  in  at  least  one  of  the 
topics  listed  in  10  CSR  4O-3.160f(3)(A]. 
The  topics  listed  include  various 
technical  aspects  as  well  as  current 
Federal  and  State  regulations  applicable 
to  the  use  of  explosives.  The  Federal 
regulations  at  30  CFR  85ai3  and 


85ai4(b)  impose  identical  requirements 
for  training  and  course  topics.  At  10  CSR 
40-3.ieO(3HB),  Missouri  specifies 
training  courses  approved  or  sponsored 
by  others  that  will  be  deemed 
acceptable  by  the  State  for  purposes  of 
meeting  the  above  training 
requirements.  Such  other  training 
courses  include  those  approved  or 
sponsored  by  OSM.  other  States  with 
OSM  approved  blaster  certification 
programs,  and  the  Federal  Mine  Safety 
and  Health  Administration  (MSHA).  AU 
courses  must  fulfill  those  requirements 
outlined  in  10  CSR  4O-3.160(3)(C)(l) 
which  incorporates  a  required  range  of 
topics  equivalent  to  the  requirements  of 
10  CSR  40-3.160.  Additionally,  at  10  CSR 
40-3.160(3)(C)  Missouri  proposes  to 
allow  other  training  courses  so  long  as 
such  courses  are  evaluated  and 
approved  by  the  Missouri  Land 
Reclamation  Program  based  upon  their 
equivalency  to  the  approved  programs 
listed  in  Missouri's  regulation  at  10  CFR 
40-3.160(3KA),  in  terms  of  course 
content,  instructor  qualifications,  and 
number  of  instructional  hours.  The 
Federal  regulation  at  30  CFR  85ai3(b) 
does  not  specify  the  organization  that 
must  conduct  the  required  training:  the 
regulation  only  requires  that  the 
regulatory  authority  ensure  thai  courses 
are  available  to  train  persons 
responsible  for  the  use  of  explosives. 
While  Missouri  is  not  proposing  to 
sponsor  a  course,  by  accepting  training 
courses  that  are  approved  or  sponsored 
by  OSM,  MSHA,  or  other  states  with 
OSM-approved  blaster  certification 
programs,  Missouri  does  provide 
assurance  of  availability  for  training  in 
the  topical  areas  required  by  Federal 
regulation. 

At  10  CSR  40-3.160(3)(E)  Missouri 
requires  persons  who  are  not  certified 
and  who  are  assigned  to  a  blasting  crew 
to  receive  direction  and  training  by  the 
blaster  in  charge.  The  Federal  regulation 
at  30  CFR  850.13(a)(2)  contains  a 
substantively  identical  requirement 

The  Director  finds  that  as  submitted, 
the  revised  provisions  of  the  Missouri 
blaster  training  program  are  no  less 
effective  than  the  training  requirements 
of  the  counterpart  Federal  regulations  at 
30  CFR  850.13. 

(c)  Fees.  At  10  CSR  40-3.160(4), 
Missouri  proposes  to  include  a  schedule 
for  the  submittal  of  non-refundable  fees 
and  time  frames  and  administration  of 
fees  associated  with  its  certification  and 
examination  program.  While  the  Federal 
regulations  at  30  CFR  part  850  do  not 
place  such  requirements  on  the  program, 
such  requirements  are  not  inconsistent 
with  Federal  regulations.  Therefore,  the 
Director  finds  that  Missouri's  schedule 
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for  fees  does  not  render  its  program  to 
be  less  effective  than  the  Federal 

regulations. 

(d)  Application.  At  10  CSR  40-3.160(5). 
Missouri  proposes  to  specify  the 
requirements  for  application  time 
frames,  required  information  and 
supplemental  forms  for  application, 
criteria  for  complete  applications,  and 
rights  to  appeal.  Proposed  revisions  to 
10  CSR  40-3.180(5)(B)1.A  (IV).  (V).  B  and 
C  specifically  require  statements  by  the 
applicants  or  applicants'  employer's) 
attesting  to  experience,  formal  training, 
active  performance  of  duties  of 
responsibility,  and  on-the-job  training  of 
the  applicant.  The  proposed  revisions  at 
10  CSR  40-^.160(5)(C)  require  the  Land 
Reclamation  Prt^ram  to  review  the 
application  for  completeness  and 
accuracy.  Proposed  revisions  at  10  CSR 
40-3.160(2)(F)  would  require  persons 
seeking  to  become  certified  as  blasters 
to  obtain  experience  at  surface 
operations  and  receive  on-the-job 
training  from  a  certified  blaster  for  a 
period  of  12  months  within  the  last  5 
year  period  prior  to  certification.  The 
Federal  regulaUon  at  30  CFR  850.14(a)(2) 
requires  that  candidates  for  blaster 
certification  be  examined  for  practical 
field  experience  that  demonstrates  the 
candidate  possesses  practical 
knowledge  of  blasting  techniques, 
understands  hazards  involved,  and  has 
exhibited  conduct  consistent  with 
accepting  responsibility  for  blasting 
operations,  llie  Missouri  regulations 
require  experience  and  mandate 
informational  requirements  in  the 
application  that  would  allow  the  Land 
Reclamation  Program  to  make  a 
reasonable  judgment  of  the  candidates' 
qualifications  and  practical  field 
experience  as  required  by  the  Federal 
regulations. 

The  Director  finds  that  Missouri's 
proposed  revisions  to  10  CSR  40- 
3.160{5)(B)  are  no  less  effective  than  the 
Federal  regulation  requirements  at  30 
CFR  850.14(8)(2)  regarding  practical  field 
experience.  The  Director  also  finds  that 
the  additional  proposed  requirements  at 
10  CSR  40-^160(5]  are  not  inconsistent 
with  or  less  effective  than  Federal 
regulations. 

(e)  Examination.  Missouri's  proposed 
regulations  at  10  CSR  40-3.160{6)(A) 
require  that  the  competence  of  persons 
direcdy  responsible  for  the  use  of 
explosives  shall  be  determined  through 
written  examination  in  technical  aspects 
of  blasting  and  State  and  Federal  laws 
governing  the  storage,  use,  and 
transportation  of  explosives.  The 
corresponding  Federal  regulation  at  30 
CFR  850.14(a)(1)  contains  this  same 

requirement  At  10  CSR  40-3.160(6)(B), 


Missouri  proposes  to  require  that 
applicants  for  blaster  certification  be 
examined  on  topics  set  forth  in  its 
regulations  at  10  CSR  40.3.160(3MA).  The 
Federal  regulation  at  30  CFR  85ai4(b) 
imposes  this  same  requirement  and 
references  a  list  of  topics  at  30  CFR 
850.13(b)  that  is  substantially  the  same 
as  that  set  forth  in  10  CSR  40- 
3.160(3)(A). 

Missouri's  proposed  regulations  at  10 
CSR  40-3.160(6)  (C),  (D).  (E).  and  (F) 
provide  administrative  direction  and 
procedures  for  time  frames  for 
examination,  requirements  for  taking  the 
examination,  consequence  of  failure  to 
take  the  examination,  test  results  with 
regard  to  pass  or  failure,  re-examination, 
and  review  of  test  results.  Although 
such  direction  and  procedures  are  not 
required  by  Federal  regulation  they  do 
not  make  the  Missouri  regulation  and 
program  less  effective  than  the  Federal 
regulations. 

At  10  CSR  40-3.160(6)(F)1.,  Missouri 
would  require  an  eighty  percent  (80 
percent)  score  on  the  examination  to 
constitute  a  passing  grade.  The 
Director's  representative  has  reviewed 
the  Missouri  blaster  certification 
examination  and  by  letter  dated  April  4, 
1989.  has  found  it  to  be  technically 
adequate  for  the  specified  80  percent 
minimum  passing  score  required  in 
Missouri's  regulation. 

The  Director  finds  the  Missouri 
regulation  that  addresses  blaster 
certification  examination  to  be 
consistent  with  and  no  less  effective 
than  the  Federal  regulation  examination 
requirements  at  30  CFR  850.14. 

(f)  Certification.  Among  other  things. 
Missouri's  proposed  regulation  at  10 
CSR  40-^.160(7)  provides  for  the 
issuance  of  certification,  certificate 
conditions,  recertification,  protection  of 
certifications,  and  suspension  and 
revocation  requirements  either 
substantively  identical  to.  or  consistent 
with  the  requirements  set  forth  in  the 
corresponding  Federal  regulations  at  30 
CFR  850.15.  Additionally,  Missouri 
includes  other  State-specific  provisions 
that  do  not  have  a  Federal  counterpart 
which  (1)  provide  criteria  for 
determining  whether  a  certificate  will  be 
issued  at  the  time  of  initial  certification 
or  recertification,  (2)  establish 
administrative  actions  on  recertification 
apphcations  where  a  blaster's  certificate 
has  been  suspended  or  revoked,  (3) 
allow  for  the  issuance  of  a  temporary 
certificate  if  a  person  holds  a  valid 
certificate  issued  in  other  states  having 
an  OSM-approved  blaster  certification 
program,  (4)  establish  procedtires  fat  the 
immediate  issuance  of  a  suspension 
prior  to  an  opportunity  for  hearing,  and 


(5)  establish  criteria  for  the  terras  and 
conditions  of  each  order  of  suspension 
or  revocation  given  by  the  Land 
Reclamation  Commission.  Missouri  also 
provides  more  detailed  procedural 
requirements  than  those  provided  in  the 
Federal  regulations.  The  additional 
provisions  are  not  inconsistent  or  in 
conflict  with  the  Federal  requirements  at 
30  C7R  part  BSa  Therefore,  the  Director 
finds  that  the  Missouri  blaster 
certification  requirements  are  no  leas 
effective  than  the  Federal  requirements. 

(g)  Certificate  at  the  mine  site.  At  10 
CSR  40-3.1  eO(7)(C)5.  Missouri  proposes 
to  require  that  a  certified  blaster  have 
the  certificate  on  his/her  person  at  the 
mine  site.  This  satisfies  a  required 
program  amendment  at  30  CFR 
925.ie(1)(3)  as  discussed  in  the  June  16, 
1988  Federal  Re^ster  (53  PR  22475)  that 
Missouri  amend  its  program  to  require 
that  blaster  certificates  be  carried  by 
blasters  or  be  on  file  at  the  permit  area 
during  blasting  operations  per  30  CFR 
616.61(c)(2)  and  827.61(c)(2). 

Therefore,  the  Director  finds  that  the 
proposed  amendment  at  10  CSR  40- 
3.160(7)(C)(5)  is  no  less  effective  than 
the  corresponding  Federal  regulations. 

3.  Operations  on  Prime  Farmland 

(a)  Coal  Preparation  Plants.  Support 
Facilities,  and  Roads.  Missouri  proposes 
to  amend  its  regulations  to  delete 
language  at  10  CSR  4O-ii)30(4)(A)  that 
allows  for  the  exemption  from  prime 
farmland  performance  standards  of  coal 
preparation  plants,  support  facilities, 
and  roads  of  surface  and  underground 
mines  that  are  actively  used  over 
extended  periods  of  time,  where  such 
uses  affect  a  minimal  amount  of  land. 
The  language  that  Missouri  proposes  to 
delete  is  identical  to  Federal  language  at 
30  CFR  823.11(a)  that  was  suspended  on 
February  21, 1985  insofar  as  it  excluded 
from  prime  farmland  performance 
standards  those  coal  preparation  plants, 
support  fadlites.  and  roads  that  are 
surface  mining  activities  (50  FR  7278). 
Therefore,  the  Director  finds  that 
Missouri's  proposed  deletion  at  10  CSR 
4CM.030(4)(A)  concerning  applicability 
of  prime  farmland  performance 
standards  makes  thi«  portion  of 
Missouri's  program  no  less  effective 
than  the  Federal  regulations.  The 
Director  is  also  removing  a  required 
program  amendment  placed  on  the 
Missouri  program  at  30  CFR  g25.16(m)(l) 
as  discussed  in  the  October  31. 1988 
Federal  Register  (53  FR  43866)  that 
required  the  removal  of  this  exemption 
from  the  Missouri  program. 

(b)  Water  Bodies.  Missouri  proposes 
to  delete  existing  language  at  10  CSR  40- 
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4.030(4)(A],  and  in  its  stead  to  recodify 
subparagraph  (B]  as  subparagraph  (A). 
Missouri's  current  regulation  allows  for 
the  exemption  of  water  bodies  from 
prime  farmland  performance  standards 
provided  that  (1)  the  water  bodies  have 
been  approved  as  an  alternative 
postmining  land  use,  and  (2)  the  water 
bodies  are  designed  and  constructed  to 
minimize  the  loss  of  prime  farmland.  In 
this  context,  Missouri's  existing 
regulation  is  substantively  identical  to  a 
Federal  provision  at  30  CFR  823.11(b). 
However,  in  the  case  of  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation.  No.  79-1144  (D.D.C.  October 
1. 1984],  the  court  held  that  the  Federal 
regulations  at  30  CFR  823.11(b)  provided 
an  impermissibly  broad  variance  from 
the  allowed  post-mining  land  use  of 
prime  farmlands.  OSM,  therefore 
suspended  30  CFR  823.11(b)  in  a 
February  21. 1985  Federal  Register  (50 
FR  7278).  OSM  subsequently  considered 
this  issue  and  promulgated  a  new 
Federal  regulation  at  30  CFR  785.17(e)(5) 
in  an  October  18. 1988  Federal  Register 
(50  FR  40828),  that  states  (1)  the 
aggregate  total  prime  farmland  acreage 
shall  not  be  decreased  from  that  which 
existed  prior  to  mining,  and  (2)  water 
bodies  to  be  constructed  during  mining 
and  reclamation  must  be  located  within 
the  post-reclamation  non-prime 
farmland  portions  of  the  permit  area. 
This  new  regulation  further  states  that 
the  creation  of  any  such  water  bodies 
must  be  approved  by  the  regulatory 
authority  and  that  the  consent  of  all 
affected  property  owners  within  the 
permit  area  must  be  obtained. 

In  Missouri's  proposed  amendment  at 
10  CSR  4O-4.03O(4)(A),  Missouri 
proposes  to  (1)  delete  the  existing 
requirement  that  water  bodies  "be 
designed  and  constructed  to  minimize 
the  loss  of  prime  farmland",  and  (2)  add 
a  requirement  that  the  post-mining  land 
use  of  water  bodies  will  not  result  in  an 
aggregate  loss  of  prime  farmland 
acreage  in  the  permit  area.  The  effect  of 
the  proposed  deletion  and  additions  will 
be  to  still  allow  for  the  approved  post- 
mining  land  use  of  water  bodies  in 
permit  areas  where  prime  farmland  is 
present,  but  only  if  the  existence  of  the 
water  bodies  will  not  result  in  an 
aggregate  loss  of  prime  farmland 
acreage.  Missouri's  regulation  will 
continue  to  require  that  such  water 
bodies  be  approved  as  an  alternative 
post-mining  land  use  in  accordance  with 
the  applicable  requirements  of  its 
program.  Missouri's  proposal  does  not 
specifically  provide,  as  required  at  30 
CFR  785.17(e)(5].  that  the  water  bodies 
be  located  within  the  post-reclamation 
non-prime  farmland  portions  of  the 


permit  area.  While  Missouri  is  silent  on 
the  requirement  that  water  bodies  be 
located  within  the  post-reclamation  non- 
prime  farmland  portions  of  the  permit 
area,  its  proposed  regulations  do  not 
allow  an  aggregate  loss  of  prime 
farmland  acreage  in  the  permit  area. 
Missouri's  proposed  regulation  would 
therefore  provide  for  the  same  intent  as 
Federal  regulations  in  that  no  exemption 
providing  for  the  replacement  or 
reduction  of  pre-mining  prime  farmland 
acreage  in  the  permit  area  would  be 
allowed.  Missouri's  proposed  regulation 
does  not  require,  as  does  the  Federal 
regulation  at  30  CFR  785.17(e)(S),  that 
the  consent  of  all  affected  property 
owners  within  the  permit  area  be 
obtained  when  a  water  body  is 
proposed  in  association  with  prime 
farmland  reclamation.  Its  regulations 
only  require  at  10  CSR  40-3.130. 
conmients  by  the  legal  or  equitable 
owner  of  record  of  the  surface.  However 
such  comments  would  not  guarantee 
that  the  legal  or  equitable  owner  of 
record  would  give  the  required  consent 
This  is  less  effective  than  Federal 
regulation  requirements. 

The  Director  is  not  approving 
Missouri's  proposed  regulation  at  10 
CSR  40-4.030(4)(A)  to  the  extent  that  it 
would  allow  the  alternative  post-mining 
land  use  of  water  bodies  in  association 
with  prime  farmlands  without  obtaining 
the  consent  of  all  affected  property 
owners  within  the  permit  area.  Missouri 
will  be  required  at  30  CFR  g25.16(n)(l)  to 
amend  its  regulation  at  10  CSR  40- 
4.030(4).  to  be  no  less  effective  than  the 
Federal  requirements. 

(c)  Restoration  of  Soil  Productivity  on 
Prime  Farmland.  Missouri's  existing 
regulations  at  10  CSR  40^.030(7)(B)6 
specify  the  crops  to  be  selected  for 
determining  restoration  of  prime 
farmland  soil  productivity.  Missouri 
proposes  to  add  the  requirement  that, 
where  row  crops  are  the  dominant  crops 
grown  on  prime  farmland  in  the  area, 
the  row  crop  requiring  the  greatest 
rooting  depth  shall  be  chosen  as  one  of 
the  reference  crops.  This  is  consistent 
with  the  Federal  regulation  at  30  CFR 
823.15(b)(6)  that  imposes  an  identical 
requirement.  The  Director  finds  that 
Missouri's  proposed  regulation  at  10 
CSR  40-4.030(7)(B)6  concerning  the 
choice  of  reference  crops  to  be  no  less 
effective  than  the  Federal  regulations.  In 
making  this  change  Missouri  has 
satisfied  the  requirement  imposed  by 
OSM  at  30  CFR  g26.16(m)(3)  as 
discussed  in  the  October  31, 1988 
Federal  Register  (53  FR  43866). 


4.  Surface  Mining  Permit  Applications — 
Minimum  Requirements  for  Information 
on  Environmental  Resources:  Soil 
Resources  Information 

The  Stale  regulation  at  10  CSR  40- 
e.040(12)(A)4  presently  requires  a  permit 
applicant  to  provide  adequate  soil 
survey  information  for  the  permit  area 
consisting  of  "(1)  A  map  delineating 
different  soils:  (2)  Soil  identification:  (3) 
Soil  description:  and  (4)  Present  and 
potential  productivity  of  existing  soils." 
Missouri  proposes  to  revise  the  fourth 
requirement  of  this  regulation  by 
deleting  "existing",  and  in  its  stead, 
adding  "prime  farmland". 

The  counterpart  Federal  regulation  at 
30  CFR  779.21(a)  requires  an  applicant  to 
provide  adequate  soil  survey 
information  of  the  permit  area  consisting 
of  (1)  a  map  delineating  different  soils, 
(2)  soil  identification.  (3)  soil 
description,  and  (4)  present  and 
potential  productivity  of  existing  soils. 
However,  in  an  August  4, 1980  Federal 
Register  (45  FR  51548),  this  regulation 
was  suspended  to  the  extent  that  it 
required  soil  survey  information  for 
lands  not  qualifying  as  prime  farmlands. 

With  Missouri's  proposed  revision,  its 
program  will  still  require,  for  both  prime 
farmland  and  non-prime  farmland, 
applicants  to  provide  adequate  soil 
survey  information  consisting  of  (1)  a 
map  delineating  different  soils,  (2)  soil 
identification,  and  (3)  soil  description. 
However,  with  respect  to  the 
requirement  to  provide  soil  survey 
information  as  to  the  present  and 
potential  productivify  of  soils,  such 
requirement  will  apply  only  to  prime 
farmlands. 

Under  the  revised  Federal  standard, 
the  soil  survey  information  is  required 
only  as  to  prime  farmland  soils. 
Therefore  the  Director  finds  that  the 
proposed  revision  to  the  Missouri 
regulation  is  consistent  with  and  no  less 
effective  than  the  corresponding  Federal 
regulations. 

At  30  CFR  g25.10(b)(4),  and  pursuant 
to  the  May  18. 1980  opinion  of  the  U.S. 
District  Court  for  the  District  of 
Columbia,  the  Director  affirmatively 
disapproved  the  Missouri  regulation  at 
10  CSR  40-6.040(12)  to  the  extent  that  it 
required  a  soil  survey  for  lands  other 
than  those  which  a  reconnaissance 
inspection  suggests  may  be  prime 
farmland. 

The  Director  finds  that  Missouri  has 
had  the  opportunify  to  revise  this  rule  to 
reflect  the  court  ruling  and  has  modified 
its  rule  in  part.  Therefore,  the 
affirmative  disappi-uvai  is  no  longer 
necessary  and  is  being  removed. 
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5.  Review,  Public  Participation  and 
Approval  of  Permit  Applications  and 
Permit  Terms  and  Conditions 

At  10  CSR  40-6.070(8).  Missouri 
proposes  to  remove  the  requirement  for 
the  regulatory  authority  to  make  certain 
written  findings  as  part  of  the  permit 
application  approval  process.  The 
required  written  findings  that  Missouri 
proposes  to  remove  include,  at 
subparagraph  ].  a  finding  that  surface 
coal  mining  and  reclamation  operations 
to  be  performed  under  the  permit  will 
not  be  inconsistent  with  other  such 
operations  to  be  performed  in  areas 
adjacent  to  the  proposed  permit  area:  at 
subparagraph  K.  a  finding  that  the 
applicant  will  submit  the  performance 
bond  required  under  10  CSR  40.7  and  the 
regulatory  program  prior  to  the  issuance 
of  the  permit;  at  subparagraph  M,  a 
finding  that  the  applicant  has.  if 
applicable,  satisfied  the  requirements 
for  approval  d  long-term,  intensive 
agricultural  postmining  land  use,  and 
that  the  proposed  postmining  land  use  of 
the  permit  area  has  been  approved;  and. 
at  subparagraph  N.  a  finding  that  all 
specific  approvals  required  under  10 
CSR  40-3  and  40-^  have  been  made. 

Federal  regulations  at  30  CFR 
773.15(c)  set  forth  the  written  findings 
that  the  regulatory  authority  must  make 
in  order  for  it  to  approve  a  permit 
application.  These  regulations  do  not 
contain  any  requirements  similar  to 
those  Missouri  proposes  to  delete  at 
subparagraphs  (J),  (K),  and  (N). 
Therefore,  Uie  Director  finds  that  the 
removal  of  these  requirements  does  not 
render  the  Missouri  regulations 
inconsistent  with  or  less  effective  than 
the  Federal  regulations. 

The  Federal  regulations  do,  however, 
require  at  30  CFR  773.15(c)(9),  a  vrritten 
finding  that  the  applicant  has  satisfied 
the  requirements  for  approval  for  a  long- 
term,  intensive  agricultural  postmining 
land  use  in  accordance  with  required 
performance  standards.  The  Director 
therefore  finds  that  Missouri's  proposed 
removal  of  the  v\Titten  finding 
requirement  at  10  CSR  40-6.070(8)(M) 
would  render  rthe  Missouri  program  less 
effective  than  the  corresponding  Federal 
regulations  at  30  CFR  773.15(c)(9).  The 
Director  is  not  approving  the 
amendment  to  the  extent  that  it  deletes 
the  written  finding  required  by  30  CFR 
773.15(c)(9)  concerning  approval  of  a 
long-term,  intensive  agricultural 
postmining  land  use.  To  be  consistent 
with  30  CFR  773.15(c)(9).  the  Director  is 
also  requiring  at  30  CFR  925.16(n](2]  a 
program  amendment  to  require,  for  the 
purposes  of  permit  application  approval 
a  vmtten  finding  that  the  applicant  has. 
if  applicable,  satisfied  the  requirements 


for  approval  of  a  long-term,  intensive, 
agricultural  postmining  land  use  in 
accordance  with  the  requirements  of  10 
CSR  40-3.130  or  40-3.300. 

ft  Definition 

Missouri's  proposed  regulations  at  10 
CSR  4O-8in0(l)(A)16  synonymously 
define  "coal  processing  plant"  and  "coal 
preparation  plant."  Prior  to  Missouri's 
submission  of  the  proposed  definition  of 
"coal  processing  plant"  and  "coal 
preparation  plant",  so  that  it  would  be 
consistent  with  the  Federal  definition  of 
"coal  preparation  plant"  at  30  CFR  701.5. 
the  Director  had  required,  at  30  CFR 
925.16(m)(4),  Missouri  to  revise  its 
definition  of  "coal  processing  plant"  and 
"coal  preparation  plant"  to  "include  all 
facilities  where  coal  is  subiected  to 
chemical  or  physical  processing  or 
preparation,  even  if  it  is  not  separating 
coal  fttm  its  inpdrities."  October  31, 
1988  Fedanl  faghitni  (53  FR  43866). 
Because  Missoiiri's  proposed  definition 
of  "coal  processing  plant"  and  "coal 
preparation  plant"  fails,  as  mandated  in 
the  required  program  amendment,  to 
include  facilities  where  coal  is  subjected 
to  chemical  or  physical  processing  or 
preparation,  even  where  such  facilities 
do  not  entail  separating  coal  from  its 
impurities,  the  Director  finds  the 
proposed  definition  to  be  less  effective 
than  the  Federal  definition  at  30  CFR 
701.5.  Therefore,  the  Director  is  not 
approving  the  proposed  revision  to  10 
CSR  40-8.010(1  )(A)(18).  The  Director 
also  finds  that  for  the  foregoing  reasons. 
Missouri  has  not  satisfied  the  required 
program  amendment  at  30  CFR 
925.16(m)(4). 

IV.  Public  and  Agency  Comments 

As  discussed  above,  the  Director 
solicited  public  comment  and  provided 
opportunity  for  a  pubhc  hearing  on  the 
proposed  amendment.  No  public 
comments  were  received,  and  since  no 
one  requested  an  opportunify  to  testify 
at  a  public  hearing,  no  hearing  was  held. 

Pursuant  to  secUon  503(b)  of  SMCRA 
and  30  CFR  732.17(h),  comments  were 
also  solicited  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Missoriri  program.  None 
of  the  agencies  notified  offered  any 
substantive  comments. 

V.  Director's  Decision 

Based  on  the  above  findings,  with  the 
exception  of  those  provisions 
concerning  regulations  determined  to  be 
less  effective  than  the  Federal 
regulations,  the  Director  is  approving  the 
proposed  amendment  submitted  by 
Missouri  on  August  3, 1988. 

The  Federal  regulations  at  30  CFR  part 
925  codifying  decisions  concerning  the 


Missouri  program  are  being  amended  to 
implement  this  decision.  With  the 
exception  of  typographical  errors,  this 
approval  is  contingent  upon  the  State's 
promulgation  of  the  propoeed 
regulations  in  the  identical  form 
submitted  for  OSM's  review  and 
approval.  The  final  regulation  is  being 
made  effective  immediately  to  expedite 
the  State  program  amendment  process 
and  to  encourage  Stales  to  bring  their 
program  into  conformify  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  Stale  and  Federal 
standards  is  required  by  SMCRA.  ■ 

The  Director  is  not  approving  the 
following  provisions  of  the  propoeed 
amendments:  (1)  As  discussed  in  finding 
3.b.  allowing  water  bodies  associated 
with  prime  farmland  without  consent  of 
all  affected  property  owners  at  10  CSR 
4(Mil30(4)(A):  (2)  as  discussed  in 
finding  S,  the  deleted  required  written 
finding  for  a  long  term  intensive, 
agricultural  postmining  land  use  at  10 
CSR  40-e.070(8}(M);  and  (3)  as  discussed 
in  finding  6.  the  definition  of  "coal 
processing  plant"  or  "coal  preparation 
plant"  at  10  CSR  40-8.010(l)(AKl8). 

The  Director  is  removing  the  following 
requirements  he  previously  placed  on 
the  Missouri  program:  As  discussed  in 
finding  4,  the  prior  affirmative 
disapproval  at  30  CFR  925.10(b)(4)  of  10 
CSR  40-6.040(12)  regarding  the 
requirement  for  soil  surveys  for  lands 
other  than  prime  farmlands:  as 
discussed  in  finding  1,  the  prior  required 
program  amendment  at  30  CFR 
925.16(1)(2),  concerning  clarification  of 
the  term  "structure"  in  the  use  of 
explosives:  as  discussed  in  finding  2.  the 
prior  required  program  amendments  at 
30  CFR  925.16(1).  concerning  the  blaster 
training,  examination,  and  certification 
program,  and  at  {  9^.10(1  )(2). 
concerning  possession  or  filing  of  die 
blaster  certificate:  as  discussed  in 
finding  3,  the  prior  required  program 
amendments  at  30  CFR  925.16(mKl). 
concerning  the  exemption  from  prime 
farmland  performance  standards  of  coal 
preparation  plants,  support  facilities, 
and  roads;  at  \  g25.16(m)(2),  concerning 
the  exemption  from  prime  farmland 
performance  standards  of  water  bodies; 
and  at  S  925.1B(m)(3},  concerning  the 
requirement  that  the  row  crop  with  the 
greatest  rooting  depth  be  chosen  as  one 
of  the  reference  crops. 

VI.  Effect  of  Director's  Deiiskui 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
,is  approved  by  the  Secretary.  Similarly 
the  Secretary's  regulations  at  30  CFR 
732.17(a)  require  that  any  alteration  of 
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an  approved  State  program  must  be 
submitted  to  OSM  as  a  program 
amendment.  Thus,  any  changes  to  the 
program  are  not  enforceable  by  the 
State  until  approved  by  the  Director. 
The  Federal  regulations  at  30  CFR 
732.17(g)  prohibit  any  unilateral  changes 
to  approved  State  programs.  In  his 
oversight  of  the  Missouri  program,  the 
Director  will  recognize  only  statutes. 
regulations,  and  other  materials 
approved  by  him,  together  with  any 
consistent  implementing  policies, 
directives,  or  other  materials,  and  will 
require  the  enforcement  by  Missouri  of 
only  such  provisions. 

VII.  Procedural  Determinations 

1.  National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d),  of  SMCRA. 
30  U.S.C  1292(d),  no  environmental 
impact  statement  need  be  prepared  on 
this  rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  t2291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action, 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  the  approval  of  these 
amendments  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seg.). 
'    This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMQRA  and  the  Federal  regulations  will 
be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C. 
3507. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  Mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated:  November  30. 1989. 
Raymond  L  Lowiis, 
Assistant  Director,  Western  Field  Operations. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 


PART  925— MISSOURI 

1.  The  authority  citation  of  part  925 
continues  to  read  as  follows: 

Aulbority:  30  U.S.C  1201  el  seq. 

f»2S.10    I  Amended! 

2.  Section  925.10  is  amended  by 
removing  and  reserving  paragraph 
(b)(4). 

3.  Section  925.15  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 


I92S.15    Approval  of  regulatory 
■mendments. 


(h)  With  the  exceptions  of  10  CSR  40- 
4.030(4)(A)  relating  to  water  bodies 
placed  in  association  with  prime 
farmland  without  affected  property 
owner  consent.  10  CSR  40-6.070(8)(M) 
relating  to  a  required  written  finding  for 
longterm  intensive  agricultural 
postmining  land  use  and  10  CSR  40- 
8.010(1  )(A)(18)  relating  to  the  definitions 
of  coal  processing  plant  and  coal 
preparation  plant;  the  following 
provisions  of  the  Missouri  Code  of  State 
Regulations  (CSR)  as  submitted  to  OSM 
on  August  3, 1988  are  approved  effective 
December  11, 1989. 

10  CSR  40-3.050(l)(C).  (1)(D).  (2)(F).  (3)(B). 
(5)(B).  and  (S);D),  and  10  CSR  40-3.210(1  }(C), 
(1}(D).  (2)(F].  (5)(B).  and  (5)(D>— Requirements 
for  the  Use  of  Explosives  for  Surface  and 
UndergroundOperations;  10  CSR  4O-3.160, 
Training.  Examination,  and  Certification  of 
Blasters;  10  CSR  40-4.030(4)  and  (7)(B)6— 
Operations  on  Prime  Farmland:  and  10  CSR 
40-6.070(8)(J),  (K),  (L),  (N)  and  (O)— Criteria 
for  Permit  Approval  or  Denial. 

4.  Section  925.16  is  amended  by 
adding  paragraph  (n)  and  removing  and 
reserving  paragraphs  (i),  (1)(2),  (1)(3), 
(m)(l),  (m)(2},  and  (m)(3}  to  read  as 
follows: 

1 925.16    Required  progrem  amendment*. 
*        •        •        •        • 

(n)  By  March  12, 1990,  amend  its 
program  at: 

(1)  10  CSR  40-4.300(4)(B)  to  add  the 
requirement  that  placement  of  such 
water  bodies  must  receive  the  consent 
of  all  affected  property  owners  within 
the  permit  area. 

(2)  10  CSR  40-6.070(8](M)  to  add  a 
required  written  finding  for  permit 
application  approval  that  the  applicant 
has,  if  applicable,  satisfied  the 
requirements  for  approval  of  a  long- 
term,  intensive,  agricultural  postmining 
land  use  as  required  by  30  GcR 
773.15(c)(9). 

[PR  Doc.  S9-28832  Filed  12-8-89:  &45  am] 
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30  CFR  Part  943 

TeuM  Permanent  Regulatory  Program 

AOCNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTKHC  Final  rule,  approval  of 
amendment. 


:  The  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  the  approval,  with  certain 
exceptions,  of  a  proposed  amendment 
submitted  by  the  State  of  Texas  as  a 
modification  to  its  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Texas  program]  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA). 

The  amendment  modifies  the  self- 
bonding  provisions  of  the  Texas  Coal 
Mining  Regulations  (TCMR)  to  maintain 
consistency  with  the  corresponding 
Federal  regulations,  to  provide 
flexibility  in  their  application,  and  to 
establish  alternate  eligibility  criteria  for 
governmental  applicants. 

CFFECnvc  DATE:  December  11, 1989. 

FOfl  FUflTHEII  INfORMATION  CONTACT: 

James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100  East 
Skelly  Dr..  Suite  550,  Tulsa,  Oklahoma 
74135;  Telephone  (918)  581-6430. 

tUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  Texas  Program, 
n.  Submission  of  Amendment 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VL  Procedural  Determinations. 

L  Background  on  the  Texas  Program 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  Information  pertinent  to 
the  general  background  on  the  Texas 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  an  explanation  of  the  conditions  of 
approval  of  the  Texas  program  can  be 
found  in  the  February  27, 1980,  Federal 
Register  (45  FR 12998).  Subsequent 
actions  taken  concerning  the  Texas 
program  and  program  amendments  are 
idenUfied  at  30  CFR  943.10, 943.15,  and 
943.16. 

n.  Submission  of  Amendment 

In  accordance  with  the  provisions  of 
30  CFR  732.17(c),  the  Director  notified 
Texas  by  letter  dated  February  18, 1987 
(Administrative  Record  No.  TX-390)  of 
changes  necessary  to  maintain  its 
program  in  a  form  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
implementing  Federal  reg\ilations,  as 
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revised  since  February  16. 1980,  the  date 
when  the  Texas  program  was  originally 
approved.  The  Director's  February  18, 
1987,  letter  required  the  State  to  amend 
its  self-bonding  regulations  at  TCMR 
051.07 .04.309(i)  relating  to  financial 
ratios  and  other  limitations  including  the 
need  for  the  applicant's  minimum  period 
of  operation:  the  ratio  of  current  assets 
to  current  liabilities  and  the  ratio  of 
total  liabilities  to  net  worth;  submission 
of  unaudited  financial  statements  for 
completed  quarters  in  the  current  fiscal 
year,  hmitations  on  the  guarantor 
limitation  on  the  ratio  of  the  self-bond 
amount  to  the  tangible  net  worth  of  the 
applicant;  execution  of  an  indemnity 
agreement  by  specified  parties;  and  a 
provision  for  requiring  annual  updated 
financial  information. 

By  letter  dated  luly  31. 1987 
(Administrative  Record  No.  TX-393), 
Texas  submitted  proposed  changes  to  its 
self-bonding  regulations  along  with 
numerous  other  proposed  revisions.  In 
response  to  comments  received  In  the 
State  rulemaking  process,  Texas 
requested,  by  letter  dated  November  25, 
1987  (Administrative  No.  TX-403),  that 
the  proposed  self-bonding  regulations  be 
withdrawn  from  consideration  and 
further  requested  an  extension  of  time 
until  March,  1988,  to  submit  the 
proposed  amendments.  OSM  approved 
this  and  subsequent  requests  for 
extensions  until  June  30, 1986,  and 
August  31, 1988. 

By  letter  dated  August  29, 1988 
(Administrative  Record  No.  TX-411), 
Texas  submitted  the  proposed 
amendments.  OSM  announced  their 
receipt  in  the  September  27, 1988. 
Federal  Register  (53  FR  37599).  and.  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  their 
adequacy.  The  comment  period  ended 
October  27. 1988. 

By  letter  dated  November  15, 1988 
(Administrative  Record  No.  TX-427), 
OSM  notified  the  State  of  deficiencies 
found  in  the  amendment  and  provided 
an  opportunity  for  the  State  to  submit 
further  rule  changes,  policy  statements, 
legal  opinions,  or  other  evidence  to 
show  that  the  State's  proposed 
modifications  were  consistent  with  the 
Federal  requirements.  The  deficiencies 
identified  in  the  proposed  self-bonding 
regulations  recodified  at  TCMR 
806.309(j)  section  1  (D)  and  (H)  2.  3,  4,  5 
(A)  and  (B),  8  (A)  through  (E),  7.  8,  and  9 
pertained  to  the  definition  of  self-bond, 
requirements  for  a  business  entity, 
requirements  for  a  governmental  entity, 
third  party  guarantees,  limitations. 
indemnity  agreement,  submission  of 


current  financial  information,  substitute 
bonding,  and  exceptions. 

On  March  21, 1989,  Texas  submitted  a 
revised  amendment  (Administrative 
Record  No.  TX-445)  to  address  these 
concerns,  and  to  respond  to  the  original 
letter  from  the  Director  dated  February 
18, 1987.  Texas  proposed  revisions  to  the 
following  self-bonding  rules:  definitions, 
TCMR  80e.309(i)(l):  requirements  for  a 
business  entity.  TCMR  806.309(j)(2); 
requirements  for  a  governmental  entity, 
TCMR  80e.309(j)(3);  requiremenU  for  a 
third-party  guarantee,  TCMR 
806.3(»(j)(4);  limitations.  TCMR 
80e.309(j)(5);  indemnity  agreement. 
TCMR  80e.309(i)(6);  current  financial 
Information.  TCMR  806.309(j)(7); 
substitute  bonding.  TCMR  806.309(j)(8): 
and  applicability,  TCMR  80e.309(j)(9). 
Texas  proposed  the  revisions  at  TCMR 
80e.309(j)(3)  and  TCMR  80e.309(j)(9)  to 
allow  certain  exceptions  to  the  standard 
financial  eligibility  criteria. 

OSM  announced  receipt  of  the  revised 
proposed  amendment  in  the  April  17. 
1989,  Federal  Register  (54  FR  15227), 
and.  in  the  same  notice,  reopened  and 
extended  the  public  comment  period 
and  provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the 
amendment  considering-the  additional 
materials  submitted.  The  comment 
period  closed  on  May  2. 1989.  No  one 
requested  a  public  hearing;  none  was 
held. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  amendment  to 
the  Texas  Administrative  Code 
submitted  by  Texas  on  August  24, 1988, 
and  revised  on  March  21, 1989.  Any 
provisions  not  specifically  discussed  are 
found  to  be  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations;  although  the 
Director  may  require  further  changes  in 
the  future  as  a  result  of  Federal 
regulatory  changes.  Revisions  that  are 
not  discussed  either  contain  language 
the  same  or  similar  to  the  corresponding 
Federal  regulations  or  concern 
nonsubstantive  wording  changes  that  do 
not  affect  the  consistency  of  the 
program  with  the  Federal  regulations 
and  Act. 

1.  Definitions 

Texas  has  added  definitions  of 
"current  assets,"  "current  liabilities," 
"fixed  assets,"  "liabilities,"  "net  worth." 
and  "tangible  net  worth"  at  TCMR 
806.309(j)(l)  (A),  (B),  (C).  (E),  (F)  and  (H) 
respectively.  Since  the  definitions  are 
essentially  the  same  as  those  in  the 
Federal  regulations  at  30  CFR  800.23(a). 


the  Director  finds  thai  the  revised 
regulations  are  no  less  effective  than  the 
Federal  regulations. 

In  addition,  at  TCMR  806.3O9(j)(l)(6). 
Texas  has  added  a  definition  of  "self- 
bond"  to  be  consistent  with  the 
corresponding  Federal  definition  at  30 
CFR  800.5(c).  However,  the  Texas 
regulation  requires  that  the  indemnity 
agreement  be  executed  by  a  qualified 
applicant  or  by  an  applicant  and  a 
qualified  third-party  guarantor.  The 
corresponding  Federal  definition  at  30 
CFR  800.5(c)  requires  that  the  indemnity 
agreement  be  executed  by  the  applicant 
or  by  the  applicant  and  any  corporate 
guarantor.  Since  "any  corporate 
guarantor"  under  the  Federal  regulations 
is  in  essence  a  third-party  guarantor, 
Texas'  use  of  the  term  "third-party" 
instead  of  "any  corporate  guarantor"  is 
consistent  with  the  Federal  regulations. 

Texas  has  added  a  definition  of 
"governmental  entity"  at  TCMR 
806.309(j)(l)(D)  to  mean  municipal 
corporation,  political  subdivision  or 
public  agency  of  the  State  of  Texas.  The 
proposed  regulation  is  provided  to 
clarify  which  governmental  permit 
applicants  would  be  allowed  to  apply 
for  self-bonding  under  the  proposed 
Texas  regulations.  The  proposed 
definition  does  not  confiict  with  the 
Federal  self-bonding  regulations  since 
any  permit  applicant  may  apply  for  self- 
bonding  under  the  Federal  regulation. 
Therefore,  the  Texas  definition  is  not 
inconsistent  with  Federal  regulation 
requirements. 

"The  Federal  regulations  on  self- 
bonding  include  a  definition  of  "parent 
guarantor"  at  30  CFR  800.23(a).  The 
proposed  Texas  regulations  at  TCMR 
806.309(j)(l)  do  not  provide  for  this 
definition  since  no  special  allowances 
for  parent  corporations  are  included  in 
the  proposed  regulations.  Applicants 
with  parent  guarantors  are  subject  to  the 
provisions  of  Texas'  proposed 
regulations  for  third-party  guarantors. 
Therefore,  omission  of  the  definition  of 
parent  guarantor  in  the  Texas  program 
is  acceptable. 

Since  the  revised  State  definitions  are 
consistent  with  their  Federal 
counterparts  at  30  CFR  800.23(a),  the 
Director  finds  that  the  State  regulations 
proposed  at  TCMR  806.309(j)(l)  are  no 
less  effective  than  the  Federal 
regulations. 

2.  Requirements  for  a  Business  Entity 

Texas  has  revised  its  regulations  at 
TCMR  806.309(j)(2)  to  adopt  self-bonding 
eligibility  criteria  and  requirements  for 
business  entities  that  include 
designating  an  agent  for  service  of 
process;  being  in  continuous  operation 
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for  five  years  prior  to  application: 
meeting  one  or  more  of  three  financial 
tests,  submitting  audited  Tuiancial 
statements  with  so  adverse  opaion  tkat 
are  supplemented  by  statements  for 
unaudited  quarters:  and  submilUngany 
additional  inTonnalion  as  required.  The 
Texas  regulations  are  essentially  the 
same  as  those  set  forth  for  Federal  self- 
bond  applicants  at  30  CFR  80a23(b]  (Z) 
and  (3)  except  thai  Texas  would 
disqualify  any  applicant  who  was 
subject  to  bankruptcy  during  the  Twe 
years  before  the  application  date.  Under 
30  CFR  730.11(b).  States  are  allowed  to 
adopt  controls  and  regulations  that  are 
more  stringent  than  their  Federal 
counterparts.  Since  the  Texas  rule 
establishes  more  restrictive  self-bonding 
eligibility  criteria  than  the  Federal  rule, 
it  is  no  less  effective  than  the  Federal 
regulation. 

3.  Reqairementa  for  a  Governmental 

Entity 

At  TCMR  8O6.3O90'K3)  Texas  proposes 
to  establish  separate  eligibflity  criteria 
for  governmental  entities  applying  to 
self-bond.  Texas'  proposed  language  is 
similar  to  30  CFR  600.Z3(b)  in  that  it 
requires  a  governmental  applicant  to  (1) 
have  an  agent  for  service  of  process.  (2) 
to  have  legal  authorization  to  self-bond, 

(3)  to  execute  an  indemnity  agreement, 

(4)  to  have  been  in  operatioa  Cor  the  five 
preceding  years.  (5)  to  submit  audited 
financiai  statements,  and  (6)  to  meet 
certain  financial  eligibility  criteria.  As 
with  the  Fedo^  finaacial  criteria  at  30 
CFR  800.23(b](3].  Texas'  propooed 
regulations  at  TCMR  80640»[j)(3}te) 
require  a  State  goventmeiUal  appiicaBt 
to  meet  one  of  three  finaacial  criteria. 
Like  the  first  of  these  criteria  at  30  CFR 
800.23(b)(3Ki).  TCMR  806.309(j)(3X€Mi) 
allo%v«  an  applicant  to  qualify  with  an  A 
or  higher  bond  rating.  With  respect  to 
the  remaining  two  criteria,  Texas 
proposes  to  allow  a  govemflKntai  entity 
to  either  meet  the  financial  requirenients 
at  60&309  UK2j(ii)  or  UM2Kiit).  which  are 
equivalent  to  the  Federal  regulations  at 
30  CFR  800.23(b)t3)  (ii)  aad  (lii)  or 
demonstrate  that  it  meets  equivalent 
criteria  that  are  acceptable  to  the  State. 
Texas  has  not  defined  or  described 
these  alternate  criteria. 

Therefore,  the  Director  finds  that 
Texas  has  not  provided  separate  criteria 
that  would  ensure  the  same  degree  of 
risk  protection  as  the  financial  criteria 
of  the  Federal  regulations  at  30  CFR 
800.23(bK3)  (ii)  and  (iii).  In  addition, 
Texas  would  not  require  a  governmental 
entity  to  neet  a  self-bond  to  net  worth 
ratio  consistent  with  that  of  the  Federal 
regulations  at  30  CFR  aoa23(d}.  Since 
Texas  has  not  provided  alternate 
criteria  that  ensure  the  same  degree  of 


tiak  ppotoction  as  Ihe  Federal 
regulations,  the  Oireclor  is  net 
approving  TCk^  80tJ09tiH3).  wbich 
would  liave  established  separate 
financial  eligibility  criteria  for  oelf- 
bonding  by  applicants  defawd  as 
governmental  entities. 

*  Reqvirements  for  a  Third-Party 
Guarantor 

Texas  proposes  to  revise  its 
regdaUons  at  TCMR  SOajOOtiH^l  to 
allow  the  acceptance  of  a  setf-bond 
guaranteed  by  a  third-party  provided  the 
guarantor  meets  ail  tlie  conditions  of 
TCMR  80&J0a(j)(Z)  as  if  it  were  tke 
applicant  and  the  appUcaat  meets  the 
conditions  of  TCMR  806.308(j)(2)  (A). 
(B).  and  (D).  The  terms  required  for  the 
resulting  "third-party  guarantee"  are 
identical  to  those  of  the  corresponding 
Federal  rule  at  30  CFR  600.23(cH2). 
However,  unlike  the  Federal  regulatioa, 
the  Texas  rule  does  not  explicitly  state 
that  the  regalatory  authority  may 
require  the  applicant  to  submit 
additional  fioancial  information.  Should 
Texas  require  additioaal  information, 
this  may  be  rei^uested  in  accordance 
with  the  general  authority  granted  by 
section  5(4j  of  the  Texas  SurCace  Coal 
Mining  and  Reclamation  Act.  Unlike  30 
CFR  800.23(cXl).  Texas'  proposed 
regulations  do  not  establish  separate, 
lesser  requirements  when  the  third-party 
guarantor  is  a  parent  corporation.  Since 
30  CFR  730.11(5)  allows  States  to 
establish  requirements  more  stringent 
than  those  of  the  Federal  rules,  the 
Director  finds  that  amission  of  separate 
requireneats  for  parent  guarantors  does 
not  render  the  State  rale  less  effective 
than  the  Federal  rule. 

Therefore,  for  the  reasons  discvssad 
above,  the  Doector  finds  that  the 
proposed  revisions  to  TCMR 
806.309(iM4)  are  no  less  ^ective  than 
the  coTresp<mding  Federal  nile  at  30 
CFR  800.23(cK2). 

5.  Limitations 

Like  the  Federal  regulatioa  at  30  CHI 
800.23(d),  TCMR  806.30g(i}(5)  limits  the 
sum  of  an  applicant's  or  third-party 
guarantor's  proposed  and  outstanding 
self-bonds  to  25  percent  of  the 
applicant's  or  guarantor's  tao^ble  net 
worth  in  the  United  States.  Since  the 
State  and  Federal  rules  are 
substantively  identical,  the  Director 
finds  that  proposed  regulation  at  TCMR 
806.30g(i)(5)  is  ao  less  effective  than  the 
Federal  regulation,  except  as  discosaed 
in  Finding  3. 

A  Indemnity  Agreement 

The  proposed  rule  at  TCMR 
806.309(j)(6)  requires  that  an  indemnity 
agreement  be  submitted  if  an  applicant's 


self-bond  is  accepted  by  the  reguhtory 
authority.  The  proposed  rale  further 
reqaires  that  authorized  officials  of  all 
parties  bound  to  the  self-bond  execute 
the  indemnity  agreement:  that  two  such 
authorited  officials  of  each  party  sign 
the  agreement:  and  that  copies  of  the 
documents  authorizing  them  to  siga  and 
affidavits  certifying  that  Ibe  indemnity 
agreement  ia  vabd  under  apphcable 
Federal  and  State  laws,  be  submitted. 
Additiooaliy.  Texas  is  re<2iiiring  that 
under  a  bond  forfeiture  the  applicant  or 
third-party  guarantor  either  complete 
the  approved  reclamation  plan  or  pay 
the  bond  amount  to  the  State,  and  that 
the  indemnity  agreement  be  referred  to 
the  State  Attorney  General  to  obtain  a 
judgement  when  necessary  uztder  a 
bond  forfeiture.  The  State's  provisions 
are  substantively  identical  to  the 
corresponding  Federal  regulation  at  30 
CFR  800.23(c);  therefore,  the  Director 
finds  that  they  are  no  less  effective  than 
the  Federal  requirements. 

7.  Current  Finaaa'aJ  Informattoa 

Using  the  discretionary  authority 
provided  by  30  CFR  800.23,  Texas  has 
added  provisions  at  TCMR  80B.309(i)(7) 
that  would  require  self-bonded 
permittees  and  third-party  guarantors  to 
annually  update  the  financial 
information  they  originally  submitted 
pursuant  to  TCMR  806.309(J)  (2](c)  and 
(2](e).  Therefore,  the  Director  finds  that 
the  proposed  rule  is  no  less  effective 
than  the  Federal  regulation. 

8.  Substitate  Bonding 

The  proposed  nrie  at  TCNd 
806.309(nt83  requires  that  the  State  be 
notified  and  the  self-bond  be  replaced 
wiA  an  alternate  form  of  bond 
whenever  the  financial  conditions  of  the 
applicant  or  third-party  guarantor 
change  so  they  are  no  longer  eligible. 
This  substitution  along  with  the 
Commission  approval  of  the  substitute 
bond  most  be  niade  within  W  days  from 
the  date  of  notification.  If  the 
substitHtion  is  not  made,  then  the 
permittee  must  cease  operabotu  and 
begin  reclamation.  The  revised  State 
regulation  is  eutwtantively  identical  to 
the  conesponding  Federal  rcgalations  at 
30  CFR  80a23(g)  and  30  CFR  80U9(eH2}. 
Therefore,  the  Director  finds  that  it  is  no 
less  effective  than  these  Federal 
regulations. 

9.  Applicability 

At  TCMR  80S.3a9(i)f9)  Texas  proposes 
to  apply  the  revised  setf-bonding 
provisions  at  80&aQa(])(2Mc).  (iK3)(E) 
and  (jHS)  only  to  new  aehf-bcmd 
applicants.  Existing  self-bonded 
permittees  would  be  allowed  to  retain 
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and  increase  their  current  self-bonds 
without  meeting  the  financial  eligibility 
criteria  of  the  new  regulations.  Under 
Texas'  proposed  rules,  a  revision  to  an 
existing  self-bond  would  not  require  the 
permittee  to  meet  the  revised  financial 
criteria  of  TCMA  806.309(j)(2)(c), 
806.309(j)(3)(E),  and  (j)(5). 

The  Federal  regulations  at  30  CFR 
800.23  require  that  all  self-bonded 
operators  meet  the  existing  eligibility 
criteria,  and  do  not  contain  or  authorize 
a  similar  grandfather  clause. 

Texas  has  not  described  how  it  would 
evaluate  current  self-bonded  permittees 
on  an  on-going  basis  to  assure  their 
continued  financial  eligibility  to  self- 
bond  without  separate  surety.  Texas  has 
not  provided  information  regarding  what 
criteria,  if  any,  the  current  self-bonded 
permittees  would  have  to  continue  to 
meet  to  remain  qualified  under  Texas' 
self-bonding  program.  Since  Texas  has 
not  provided  financial  criteria  for 
existing  self-bonded  permittees  to 
ensure  the  same  degree  of  risk 
protection  as  the  Federal  regulations, 
the  Director  is  not  approviong  TCMR 
806.309(j)(9). 

10.  Recodification 

Texas  has  recodified  its  self-bonding 
regulations  from  TCMR  051.07.04.309(j) 
to  TCMR  806.309(j).  Since  the 
recodification  does  not  alter  the  content 
or  meaning  of  the  proposed  regulations, 
the  Director  finds  that  the  revised 
codification  system  is  not  inconsistent 
with  any  Federal  requirements.  This 
recodification  will  be  discussed  further 
in  a  future  rulemaking. 

IV.  Summary  and  Disposition  of 
Comments 

For  a  complete  history  of  the 
opportunity  provided  for  public 
comment  on  the  proposed  amendment, 
please  refer  to  the  portion  of  this  notice 
entitled  "Submission  of  Amendment." 
No  comments  were  received. 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  also  solicited  from  various  Federal 
agencies.  No  substantive  comments 
were  received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  as  submitted  by  Texas  on 
August  24, 1968,  and  revised  on  March 
21, 1989,  with  the  exception  of  those 
provisions  found  to  be  inconsistent  with 
SMCRA  or  the  Federal  regulations.  For 
the  reasons  discussed  in  Finding  3,  the 
Director  is  not  approving  TCMR 
806.309(j)(3)  which  would  have  allowed 
special  consideration  for  governmental 
entities  in  meeting  the  financial  criteria 


and  the  financial  limitations  necessary 
for  self-bonding.  Also,  the  Director  is  not 
approving  TCMR  80e.309(j)(9)  which 
would  have  allowed  existing  self- 
t>onded  permittees  to  l>e  excused  from 
meeting  the  qualifying  financial  criteria 
of  the  revised  regulations. 

The  Federal  regulations  at  30  CFR  part 
943  codifying  decisions  concerning  the 
Texas  program  are  being  amended  to 
implement  this  decision.  The  Director  is 
approving  the  regulations  with  the 
provision  that  they  be  fully  promulgated 
in  a  form  identical  to  that  submitted  to, 
and  reviewed  by.  OSM  and  the  public. 
Furthermore,  if  deemed  necessary  by 
future  Federal  regulatory  revisions, 
court  decisionfi,  and  OSM  revaluations 
of  the  Texas  program,  the  Director  may 
require  further  revisions.  This  final  rule 
is  being  made  elective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  Into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  s 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
the  Secretary's  regulations  at  30  CFR 
732.17(a)  require  tfiat  any  alteration  of 
an  approved  State  program  must  be 
submitted  to  OSM  as  a  program 
amendment.  Thus,  any  changes  to  the 
proposed  program  are  not  enforceable 
by  the  State  until  approved  by  the 
Director.  The  Federal  regulations  at  30 
CFR  732.17(g)  prohibit  any  unilateral 
changes  to  approved  State  programs.  In 
his  oversight  of  the  Texas  program,  the 
Director  will  recognize  only  the  statutes 
and  regidations  approved  by  him,  and 
will  require  the  enforcement  by  Texas  of 
only  such  provisions. 

VI.  Procedural  Requirements 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action, 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis. 


and  this  action  does  not  require 
regulatory  review  by  OME 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  regulations  will 
be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

list  of  Subjects  in  90  CFR  Part  934 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated  Noveml>er  3a  1980. 
Raymond  L  Lowris. 

Assistant  Director.  Western  Field  (^rations. 

For  the  reasons  set  forth  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  943— TEXAS 

1.  The  authority  citation  for  part  943  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C  1201  el  seq. 

2.  Section  943.15  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  943.1$    Approval  Of  regulatory  program 

amandmanto. 

•        •        •        •        • 

(d)  With  the  exceptions  of  TCMR 
806.309(j)(3)  relating  to  establishment  of 
separate  financial  criteria  for  self- 
bonding  by  government  entities  and 
TCMR  806.309(j)(9)  relating  to 
exemption  of  persons  with  existing  self- 
bond  from  meeting  the  qualifying 
financial  criteria  of  TCMR 
806.309(j)(2)(C),  (j)(3)(E)  and  (j)(5),  the 
following  amendments  submitted  on 
August  24, 1988,  as  modified  March  21, 
1989,  are  approved  effective  December 
11, 1989:  Revisions  and  recodification  of 
the  self-bonding  provisions  of  the  Texas 
Coal  Mining  Regulations  at 
806.309(j)(l)(A).  806.309(j)(l)(B), 
806.309(j)(l)(C).  606.309(j)(l)(D), 
806.309(j){l)(E).  806.309(j)(l)(F). 
806.309(j)(l)(G),  806.309(j){l)(H), 
806.309(j)(2)(A).  806.309{j)(2)(B), 
8O6.3O90)(2)(C).  806,309(j)(2)(D), 
806.309U)(4)(A).  806.309(j)(4)(B), 
806.309(j)(4)(C).  806.309a)(5)(A). 
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806.309(j)(5XB).  806JQ9(jJ(6)(A). 

806.309(j](6)(B).  «»J09(jJ(6Uq. 

806.309(j)(6KO).  80a309(i}(e)(^. 

80a309(jU7i  and  806.309(JK8). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

(FRL-369S-e] 

Standards  of  Psrf ormanca  for  Nvw 
Statloaarjr  SoMroas  Sapptanaanlary 
Delegatian  o(  AHthorlty  to  AlabaaM 

agency:  Environmental  Protection 

Agency. 

ACTKHC  Notice  of  delegation. 

SUMMART.  On  September  11, 1989.  the 
State  of  Alabama  requested  that  EPA 
delegate  authority  for  implementation 
and  enforcement  of  additional 
categories  of  Standards  of  Performance 
for  New  Stationary  Sowces  (NSPS). 
Since  EPA's  review  of  pertinent  State 
laws,  rules  and  regulations  showed  them 
to  be  adequate  for  the  implementation 
and  enforcement  of  tbeee  federal 
standards,  the  Agency  has  made  the 
delegations  as  requested. 
EFFScnvE  DATE  The  effective  date  of 
the  delegation  of  authority  is  October  30, 
1989. 

ADDRESSES:  Copies  of  the  requests  for 
delegation  of  authority  and  EPA's  letter 
of  delegatian  are  available  for  pvbtic 
inspection  at  EPA's  Region  IV  Office. 
345  Courtland  Street.  NE.  Atlanta, 
Georgia  30365. 

All  reports  required  pursuant  to  the 
newly  delegated  standards  (listed 
below]  should  be  submitted  to  the 
following  addresr  Mr.  Richard  E. 
Grunsnick,  Chief,  Air  Division,  Alabama 
Department  of  Environmental,  1752 
Congressman  WilHam  L  Dickinson 
Drive,  Montgomery,  Alabama  36130. 
FOR  I^UirrHER  INFORMATION  CONTACT 

Beverly  T.  Hudson,  at  Ae  EPA  Region 
IV  address  listed  above  and  phone  [404] 
347-2884  or  FTS  257-2864. 
SUPPlfMENTARY  MFOBMATION:  Section 
301,  in  conjunction  with  sections  101  and 
lll{c}(l)  of  the  Clean  Air  Act.  authoriKes 
EPA  to  delegate  authority  to  implement 
and  enforce  the  standards  set  out  in  40 
CFR  part  60,  NSPS. 

On  August  5, 1976,  EPA  initially 
delegated  the  authority  Uu 
implementation  and  enforcement  of  the 
NSPS  programs  to  the  State  of  Alabama. 
On  September  11, 1989,  Alabama 
requested  a  delegation  of  authority  ibr 
implementation  and  enlorcement  of  the 


foUowiog  recently  promtH^^ted  or 
revised  ^deaated  by  R)  NSPS  categariea 
roundia40CFRpMl«a: 

Subpwl  O FoMil  INwlWred  SleMi 

Cescratore  oensbvcted 
after  AogMl  17.  i97\ 

|Ri 

Subpart  Da ElecMc  Utility  Steam 

genera  ting  Units 
constnicted  after 
September  1&  1978  (K) 

Subpart  E Incinerators  (VJ 

Subpnt  F PwHaiid  Cement  Ptants 

Subpart  C NitHc  Acid  ManH  (R) 

Subpart  H Sdfuric  Add  Hantt  (K) 

Subpart  1 Hot  Mix  Aipball 

Facilities  (R) 

Subpart  J Pelroleaa  ReTmehes  (R) 

Sub|>ar1  L— — ..  Secondary  Lead  SiaeUara 
(R| 

Subpart  M Secondary  Emiasions 

from  Basic  Oxygen 
Proceai  SteetmaVing 
Facrtities  cuiisti  uded 
after  (anaary  30, 1983 

W 
Subpart  N  -,  Iron  and  Steel  Piania  (R) 

Subpart  Na _.  Secondary  Eraissiona 

from  Basic  Oxygen 
Pmceas  Steelmakinc 
Facilities  C0n«4rMCted 
after  JaxiHsry  za  1983 

(RJ 
Subpart  0-_.. Sewage  Treatment  Plants 

(R) 
Subpart  P Primary  Copper  Smeltera 

m 

Subpart  Q Primary  Zinc  Smelters 

(R) 

Subpart  R- -  himary  Lead  Smelters 

(RJ 
Subpart  S, PriBiary  Aluoiinum 

Reduction  Plaals  (R) 
Subpart  T — . Wet  Process  Pliasphoric 

Acid  PlanU  (K) 
Subpart  U Superphosphoric  Acid 

Plants  (R) 
Subpart  V Diamaxmitim  Phoaphate 

Plants  (R) 
Subpart  W Trifde  Superphosphate 

Plants  (K) 
Subpart  X Granalar  Triple 

Superphosphate 

Storage  Facilities  (RJ 
Subpart  T Coal  Preparation  Rants 

(Rl 

Subpart  Z Ferroalloy  Produclioa 

Facilidea  (R) 

Subpart  AA Steel  Plants:  Electric  arc 

furnaces  and  dust- 
handling  equipment  (R) 

Subpart  AAa -.  Steel  Plants:  Electric  Arc 

Furnaces  aod  Argon- 
Oxygen 

Oecarburization 
Vessels  (R) 

Subpart  BB Kraft  Pulp  Mills  (R) 

Subpart  CO...— ._  Class  Manufacturing 
Plants  (R) 

Subpart  DO Craia  Elevators  (R) 

Sultpart  GC Stationary  Ca«  Turbinea 

(R) 


Subpart  W 

Subpart  XX.  ». 
SutvartUL^ 

Subpart  COO . 
Subpart  PFP  — 

Subpart  QQQ- 


Subpart  SSS.. 
Subpart  TTT. 


_  Liaw  Maaafaclunnc 

HaaaafRI 
Lead-Acid  Battery 

ManuCadura  (R) 
Metallic  Mineral 

Pracessing  Plants  (R) 
Phosphate  Rack  THanta 

Ainmoniuro  Suifslv 
MsfHifacturm^  iRj 

>u   AVpnull  I T OCX  SBI R^  SflO 

Asphall  RoaTiag 
Manufacture  (R| 
_  E^oipawBt  Leaks  ef  VOC 
ia  llMSyalhatic 
Olganic  Ckamical 
MaoufacUiriag  Industry 

<R1 

—  Bulk  Casol'me  Termiaala 

IR) 
«.  Onshore  Natural  Gas 
Processing  SOi 

KIBISSIOnS  \K} 

...  Mofififetaifftc  nttneral 
Procceaiwg  Plants  (R) 

-  Waol  FOM^glaaa 

inaaiatkm 

Maaatactnring  Plants 

(R) 
^  VOC  Emissioas  from 

Petroleum  Refiaery 

Wastewater  Systems 
...  Magnetic  Tape 

Manufacturing  Industry 
_  Industrial  Surface 

Coating:  (Mastic  Parts 

for  Bnsiness  Machines 


After  a  tfaonnigfa  review  of  the 
request,  the  RegionaJ  Administrator 
detemined  that  such  a  ddegation  was 
appropriate  for  tfieae  toarce  categories 
with  the  conditions  »et  forth  In  the 
original  delegation  letter  of  August  5. 
1976.  Alabama  sources  subject  to  the 
requirements  of  subparts  D,  Da,  E,  F,  G. 
H,  I,  J,  L.  M.  N,  Na,  O,  P.  Q,  R.  S.  T,  U.  V. 
W,  X.  Y.  Z.  AA.  AAa.  BB,  CC.  DD,  GG. 
HH.  KK.  LU  NN.  PP.  UU.  W.  XX  LLU 
OOO.  PPP.  QQQ.  SSS.  and  TTT  will 
now  be  under  the  jurisdiction  of  the 
State  of  Alabama. 

Actioii:  Since  review  of  die  pertinent 
Alabama  laws,  rules,  and  regulations 
showed  them  to  be  adeqnate  for  the 
implementation  and  enforcement  of  the 
aforementioned  categOTies  of  NSPS.  I 
delegated  to  the  State  of  Alabama  my 
authority  for  the  source  categories  listed 
above  on  October  3a  1989. 

The  Office  of  Mffiiagement  and  Budget 
has  exempted  this  regulation  from  the 
requirements  of  section  3  of  Execntive 
Order  12W1. 

This  notice  is  issued  under  the 
authority  of  section  101.  111.  and  301  of 
the  Clean  Air  Act.  as  amended  (42 
U.S.C  7401. 7411.  and  76011. 
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Dated:  December  1. 1080. 
LaaA-DeMhoaHl, 

Acting  Regional  Administrmtar. 

(PR  Dae.  S0-2U72  Field  12-8-«k  8:49  am| 
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DEPARTMEHT  OF  HEALTH  AND 
HUJ-^AN  SERVICES 

Haatth  C  a  <•  :  loancing  Administration 

42 CFR  Parts  435  nna  4~p 

[BEBe-34*-fl 

RIN  0938-AC31 

Medicaid  pro7>'3m-  r!;,:^|f)||||y 
Determinations  Sased  on  DtsatHRly 

agency:  Health  Care  Financing 
Admiaiatratioa  (HCFA),  HHS. 
ACnowtFinabrule. 

summary:  This  fmal  rule  specifies 
HCFA's  policy  concerning  the 
relationship  between  State  Medicaid 
eligibility  determinations  based  on 
disability  and  disability  determinations 
made  by  the  Social  Security 
Administration  (SSA)  under  the 
Supplemental  Secuii^  Income  (S^ 
program.  The  rule  dwifies  the 
controlling  nature  of  SSA 
determinations  of  disability,  speciHes 
when  the  State  Medicaid  agency  must 
make  independent  disability 
determinations,  clarifies  the  terminology 
used  to  describe  the  composition  of  the 
review  team  and  the  information 
considered  under  Medicaid  in  making 
disability  determinations,  and  extends 
the  Medicaid  time  limit  for  making 
eligibility  determinations  based  on 
disabihty  from  60  days  to  90  days  to 
ensure  maximum  uniformity  in  the 
disability  determination  process  used  by 
SSA  anf  the  State  Medicaid  agencies. 
These  changes  will  enhance  the 
effective  and  eH'icient  administration  of 
the  Medicaid  program. 
EFFECTIVE  DATE:  January  10, 19ga 

FOR  FURTHER  INFORM  ATtON  CONTACT: 

Robert  Tomlinst;..,  Ji;i-968-*4e3. 

SUPPt^MENTARY  INFORMATION: 

Backgrouiul  1 1 

Undec  the  provisiona  of  sections 
ig02(a)(I0)  and  1905{ah  of  the  Sod^ 
Seciuity  Act  [the  Act),  iadividaab  who 
meet  certain  incame  and  resource 
requirements  and  o/lkwi  general 
eligibilify  requirements  and  win  are 
disabled,  as  lunnt'd  uadst  the  Act  are 
eligible  tor  Mo:  r.»id.  These  individuals 
include  these  wiln  are  receiving  cash 
asaistaace  pasrmciiiia  under  tbe 
Supplemental'  Security  Incon»  (SSI) 
prograes.  those  who  are  e&gibie  to 


receive  such  paymentobataRDOl 
receiving  them,  and  those  yAho.  tk  m 
mininrom.  meet  the  SSi  definition  of 
disability  but  are  BsS  cUgiblr  kr  a  cash 
assistance  paymeat  besaase  they  have 
incame  and/or  resources  that  exceed 
allowable  levels.  The  law  requires  that 
the  SSI  definition  of  disability  set  fordi 
in  section  1614  of  the  Act  laitst  be 
satisfied,  at  a  minimum,  in  order  for  an 
individual  to  be  eligible  for  Medicaid 
based  upon  disabiKty.  The  SSI  dcftnttion 
goiveraa  eligibtltty,  except  m  those 
States  that  elect  to  use  a  more 
restrictive  defmition  than  used  imder 
SSI  (although  no  more  restrictive  than 
under  the  Slate's  1972  approved 
Medicaid  ptan)  under  the  provisions  of 
section  1902(r)  of  the  Act  The  Medicaid 
regulations  implementing  the 
requirement  that  the  SSI  disability 
definition  generally  mast  be  used  are 
located  in  42  CFR  435.540  In 
implementing  this  requirement,  HCFA 
requires  that  the  related  SSI  criteria, 
standards,  presumptions,  and  factors 
required  to  reach  SSI  decisions  on 
disability  also  apply  to  Medicaid 
eligibility  determinations  based  on 
disability. 

This  document  concerns  only  the 
definition  of  disability,  which  is  one 
factor  in  eligibility.  It  does  not  concern 
any  other  factors  of  Medicaid  eligifaility. 

Most  State  Medicaid  agencies  have 
agreements  with  SSA  under  the 
authority  of  secbon  lfi34  of  the  Act  to 
determine  Medicaid  eligibitity  for 
individuals  who  are  recipients  ef  S^ 
and  federally  administered  State 
supplenents.  The  Federal  regulations 
that  govern  these  agreements  are 
located  in  42  CFR  435.909  and  20  CFR 
416.21«1  through  416.2178. 

In  cases  in  which  a  State  has  a  section 
1634  agreement  with  SSA.  and  the 
individual  files  an  application  only  with 
SSA  for  SSI,  dw  State  Medicaid  agency 
is  not  required  to  make  a  Medicaid 
disability  determination  for  the  period 
starting  on  the  effective  fiUng  date  of  the 
SSI  appHcation.  This  is  because  an 
application  for  SSI  is  also  an  appiHcation 
for  Medicaid  in  such  States.  An 
applicant  is  required  to  wait  until  SSA 
makes  an  SSi  digibility  determination. 
An  SSA  determination  is  to  provide  S&I 
benefits  confers  Medicaid  eligibility  in 
section  1634  States  (if  certain  statutory 
Medicaid  requirements  are  met)  and 
usually  confers  Medicaid  eligibility  in 
other  States  where  a  separate  Medicaid 
applicatioa  is  teqairKi  (An  SSA 
determinatioB  inchides  disabdrty 
determinations  made  by  State  agencies 
on  behalf  of  SSA.)  There  may  be 
instances  in  section  1694  States  wfaoe 
an  applicant  for  SSI  does  sot  intend  to 
apply  foK  Medicaid  and  limits  the 


applicatiaa  or  the  apfdicaot  may  not  be 
awaia  ef  tbe  hnic  between  SSI  and 
Mcriicaid.  in  these  citcaaMteNBSS.  As 
indhriihnl  may  apply  separately  far 
Methcaid  and  a  Slate  may  na*  refasefea 
accept  the  application.  As  discussed  in 
detail  later  in  this  preawibte,  the  basic 
rule  is  that  any  SSA  decisioa  aa-to 
disability  remains  controlling  as  to  the 
same  set  of  facts,  unless  it  is  changed  hy 
SSA.  However,  if  an  individual  files  an 
application  with  the  State  Medicaid 
agency  alleging  that  he  or  she  is  eligible 
for  Medicaid  on  the  basis  of  disabifiiy, 
the  Stale  agency  responsible  for 
Medicaid  determinations  must  make  a 
disability  determinatton  on  certain 
circumstances. 

The  circumstances  under  which  the 
State  Medicaid  agency  is  required  to 
make  an  independent  determination  of 
disability  are  as  follows: 

1.  An  individual  applies  forMediaid 
as  a  noncash  recipient  and  has  not 
applied  to  SSA  for  SSI  cash  benefits,  or 
an  individual  applies  for  Medicaid  and 
has  applied  for  SSI  benefits  and  is  found 
ineligible  for  SSI  for  a  reason  other  than 
disability. 

2.  The  individual  applies  both  to  %A 
for  SSI  and  to  the  State  Medicaid 
agency  for  Medicaid,  the  Slate  Medicaid 
agency  has  a  section  1634  agreement 
with  SSA,  and  SSA  has  not  made  an  SSF 
disability  determination  within  the 
Medicaid  time  limit  for  making  a  prompt 
determination  on  an  individual's 
applications  for  Medicaid  (Section 
1902(a)(B)  of  the  Act  provides  that 
Medicaid  must  be  furnished  to  eligible 
individuals  with  reasonable  promptness. 
Regulations  implementing  this 
requirement,  S  435.911.  currently  specify 
that  the  State  Medicaid  agency  must 
make  an  eligibility  determination  based 
on  disability  wit}^  60  days  from  the 
date  a  written  application  is  submitted 
to  the  agency  (the  time  hnut  is  expanded 
in  this  final  rule  to  90  day^.) 

3.  The  individual  applies  both  to  SSA 
for  SSI  and  to  the  Slate  Medicaid 
agency  for  Medicaid  the  State  does  not 
have  a  section  1634  agreement  with 
SSA,  and  either  the  State  uses  more 
restrictive  criteria  for  determining 
disability  than  S&\  or,  in  the  case  of  a 
State  that  uses  SSI  criteria,  SSA  has  not 
made  an  SSI  disability  determination 
within  die  Medicaid  time  limit  for 
making  a  prompt  determination  on  an. 
individoals  application  for  Medicaid. 

4.  The  indivi(iual  applies  for  Medicaid 
as  a  aoncash  recijBcnt  and  alleges  a 
disabling  conditian  that  is  deferent  froRi 
or  in  ad^tioa  to  that  considered  by 
SSA. 

5.  The  individual  apphes  for  Medicaid! 
as  a  nenca^  recipient  more  dian  1Z 
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months  after  SSA  last  made  a  Hnal 
determination  that  the  individual  was 
not  disabled,  and  alleges  that  his  or  her 
condition  has  changed  or  deteriorated 
since  that  Hnal  determination  and  the 
individual  has  not  reapplied  for  SSI  on 
the  basis  of  these  allegations.  (Any 
allegation  of  a  deterioration  of  the 
condition  for  which  SSA  made  a 
determination  that  is  filed  less  than  12 
months  after  the  most  recent  final  SSI 
determination  must  be  submitted  to  SSA 
for  reconsideration  or  reopening.) 

On  December  14. 1987  (52  FR  47414). 
we  published  in  the  Federal  Register  a 
proposed  rule  to  incorporate  in  the 
Medicaid  regulations  HCFA's  policy  on 
the  controlling  nature  of  SSA  disability 
determinations,  the  effect  of  new  and 
material  evidence  on  a  prior  SSA 
determination  and  other  related  matters. 
The  proposed  rule  was  issued  (1)  in 
response  to  numerous  questions  that  we 
had  received  on  the  effects  of  SSI 
eligibility  determinations  based  on 
disability  on  Medicaid  eligibility 
disability  determinations  and  (2)  to 
clarify  policy  to  help  prevent  or  curtail 
disruptive  court  challenges  to  the 
policy's  validity.  We  received 
correspondence  from  26  respondents  on 
the  proposed  rule.  The  specific  public 
comments  on  the  proposed  rule  and  our 
responses  are  presented  later  in  this 
document 

A  discussion  of  the  specific  regulation 
changes  that  were  proposed  in  the 
December  14, 1987  document,  and  that 
are  being  adopted  in  this  fmal  rule 
follows. 

Effects  of  SSA  Disability  Determinations 

The  statute  is  clear  that  the  SSI 
disability  definition  under  section  1614 
of  the  Act  must  be  used  in  determining 
disability  under  Medicaid,  except  in 
those  States  that  elect  to  apply  a  more 
restrictive  definition,  as  noted  above.  It 
is  clear  also  that,  in  States  that  have 
section  1634  agreements,  if  SSA  awards 
SSI  benefits  to  an  individual  on  the 
basis  of  disability,  the  State  also  must 
provide  Medicaid  (if  the  individual 
agrees  to  assign  any  rights  to  third  party 
payments,  agrees  to  provide  third  party 
information,  and  does  not  have  a 
Medicaid  qualifying  trust)  and  is  bound 
by  the  SSA  determination  of  disability. 

Under  section  1902(a){10]  of  the  Act, 
States  have  the  option  of  providing 
Medicaid  coverage  to  persons  who  are 
eligible  for  payment  under  specified 
cash  assistance  programs  (including  the 
SSI  program),  but  are  not  receiving  such 
payments,  and  to  persons  who  are 
ineligible  for  cash  payments  under  one 
of  these  programs  solely  as  a  result  of 
excess  income  or  resources  (that  is,  they 
would  be  eligible  for  such  payments  if 


they  met  income  and  resource 
requirements).  If  a  cash  assistance 
program  (in  this  case,  SSI)  determines  or 
previously  has  determined  that  an 
individual  is  ineligible  for  cash 
assistance  because  he  or  she  does  not 
satisfy  the  categorical  requirements  for 
eligibility  (in  this  case,  disability),  the 
individual,  by  definition,  is  not  eligible 
for  such  cash  assistance,  and  would  not 
be  eligible  if  income  and  resource 
standards  were  satisfied.  Such  an 
individual  accordingly  is  not  eligible  for 
Medicaid  under  these  State  options. 
Therefore,  a  finding  by  SSA  that  an 
individual  is  not  disabled  controls  for 
purposes  of  any  applications  for 
Medicaid  based  upon  an  allegation  of 
disability  for  essentially  the  same 
condition  and  time  periods. 

Our  basic  rule  is  that  any  SSA 
determination  as  to  an  individual 
claimed  disability  remains  controlling  as 
to  that  claimed  condition  until  it  is 
changed  by  SSA.  In  the  event  a  different 
conclusion  was  reached  by  the  State 
Medicaid  agency  prior  to  the 
individual's  application  for  SSI  or 
because  the  SSA  determination  was  not 
made  promptly  as  required  under  42 
CFR  435.911.  the  State  Medicaid 
agency's  determination  is  superseded  by 
the  SSA  determination. 

It  is  only  in  those  cases  in  which  SSA 
has  not  decided  disability  (e.g., 
individuals  who  simply  choose  not  to 
apply  for  SSI,  or  who  do  not  apply 
because  they  are  not  financially  eligible 
for  SSI  or  who  are  found  ineligible  for 
SSI  payments  for  a  reason  other  than 
disability)  that  States  must  apply  to  SSI 
eligibility  criteria  and  determine 
whether  an  applicant  would  be  eligible 
for  SSI  if  he  or  she  applied,  and  were 
financially  eligible.  When  the  SSI 
program  has  determined  that  an 
individual  is  not  disabled,  that 
determination  settles  the  question  of 
whether  the  individual  "would  be 
eligible  for  SSI."  The  option  of  providing 
Medicaid  to  individuals  who  are  eligible 
for  SSI  but  have  not  applied  for  cash 
payments,  or  who  would  be  eligible  for 
SSI  if  they  met  financial  requirements, 
was  not  intended  to  grant  individuals  a 
second  chance  at  Medicaid  after  they 
have  been  found  not  disabled  by  the  SSI 
program. 

As  SSA  disability  decision  has  a 
binding  prospective  effect  on  Medicaid 
eligibility.  If  SSA  makes  a  determination 
of  disability  that  is  different  from  one 
already  made  by  a  State  Medicaid 
agency,  the  SSI  decision  controls 
Medicaid  eligibility  based  upon 
disability  under  one  of  the  State  options 
just  described,  and  Federal  financial 
participation  (FFP)  in  Medicaid 
expenditures  for  these  individuals 


accordingly  is  limited  in  accordance 
with  §§  435.1001-1003.  In  case  in  which 
SSA  denies  disability  after  the  State 
agency  has  made  a  determination  of 
eligibility,  FFP  is  available  only  for  the 
period  of  eligibility  in  which  the  State 
made  a  reasonable  application  of  SSI 
policies,  definitions,  standards,  and 
criteria  until  SSA  reached  the  different 
determination.  At  that  point,  FFP  is 
available  only  as  provided  in  |  435.1003. 
In  other  words.  States  that  have  made  a 
good  faith  effort  to  apply  the  SSA  rules 
on  disability  (or  more  restrictive  rules 
under  section  1902(f))  will  not  be 
penalized  because  they  made  a 
determination  that  ultimately  proves  to 
be  contrary  to  the  SSA  determination. 
For  purposes  of  FFP  and  quality  control 
guidelines,  the  date  an  SSA  disability 
determination  becomes  binding  on  a 
State  Medicaid  agency  is  the  date  the 
State  receives  State  data  exchange 
information  from  SSA.  The  binding 
prospective  effect  of  an  SSI 
determination  is  subject  to  the 
administrative  period  permitted  by  42 
CFR  435.1003.  State  that  do  not  take 
necessary  action,  including  notice  to  the 
applicant,  concerning  such  a 
determination  within  the  period  allowed 
under  S  435.1003  will  be  subject  to 
quality  control  errors. 

We  have  adopted  as  final  the 
proposed  regulations  to  amend  S  435.541 
to  incorporate  the  conditions  under 
which  the  State  Medicaid  agency  must 
make  independent  determinations  of 
disability,  and  the  effect  of  any  SSA 
determinations  on  Medicaid  eligibility. 

Court  Challenges 

Medicaid  eligibility  under  the  State's 
option  of  providing  Medicaid  to 
individuals  who  would  be  eligible  for 
SSI  but  have  not  applied  for,  or  are  not 
financially  eligible  for.  SSI  generally 
involves  individuals  who  would  not 
have  received  a  disability  determination 
&om  SSA.  For  this  reason,  the  existing 
Medicaid  regulations  do  not  expressly 
address  the  situation  in  which  SSA  has 
determined  that  an  applicant  for  SSI  is 
not  disabled,  and  that  individual 
subsequently  applies  to  the  State  for 
Medicaid  based  on  disability.  This  has 
not  only  caused  confusion,  but.  we 
belieye,  gave  rise  to  the  decision  by 
certain  Medicaid  applicants  in  the  State 
of  Rhode  Island  to  bring  a  Federal  court 
challenge  to  HCFA's  poHcy  that  SSI 
disability  determinations  control  for 
purposes  of  State  Medicaid  applications 
based  upon  disability  (Rousseau  v. 
Bordeleau  v.  Heckler,  624  F.  Supp.  355 
(D.R.I.  1985)).  The  plaintiffs  in  Rousseau 
alleged  that  even  if  SSI  has  found  an 
individual  not  disabled,  and  thus  by 
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definition  not  ebgibie  under  the  SSI 
categorical  standard.  States  should  still 
make  an  "independent"  determination 
as  to  whether  the  individual  "would  be" 
eligible  for  SSI  if  he  or  she  applies  for 
Medicaid  based  upon  disability. 
In  ruling  for  the  platntiffs,  in  a 
decision  we  believe  to  be  erroneous,  the 
District  Court  in  Rousseau  held  that  the 
existing  regulations  governing  Medicaid 
applications  to  States  based  upon 
disability  support  the  view  that  States 
should  in  such  cases  make  independent 
disability  determinations  (624  F.  Supp. 
at  360).  We  do  not  agree  with  thia 
decision  for  two  reasons.  First,  the 
decision  in  the  Rousseau  case  was  in 
part  the  result  of  a  lack  of  clarity  in  the 
regulations  which  these  final  regulations 
will  correct  Once  these  final  regulations 
are  io  effect  the  regulations  relied  upon 
by  the  court  in  support  of  its  decision 
will  have  been  changed  and  a 
reevahiation  of  the  Rousseau  decision 
would  be  io  order.  Secondly,  we  believe 
the  statutory  analysis  in  the  Rousseau 
decision  is  weak  because  the  court 
failed  to  distinguish  between 
determining  efigibility  and  determining 
disability.  It  is  only  the  determination  of 
disability  that  is  affected  by  this 
regulation.  The  court  incorrectly 
associated  the  authority  to  make  the 
determination;  of  "Medicaid  eligibility" 
which  the  State  did  indeed  contract  out 
to  SSA.  with  the  authority  to  make 
dQterminatJons  as  to  whether  an 
applicant  for  SSI  benefjis  is  disabled 
under  the  SSI  disability^lsndard.  This 
latter  determination  is  solely  the  SSI 
program's  to  make  in  the  case  of  an 
individual  applying  for  SSD.  Once  SSI 
has  made  a  disability  determination, 
this  determination  is  only  a  component 
of  the  ultimata  determination  of 
Medicaid  eligibility,  along  with  such 
other  components  as  financial  eligibility, 
eligibility  groups  contained  in  the  State's 
Medicaid  plan,  and  State  residency.  (Of 
course,  a  negative  SSI  determination  on 
disability  will  end  the  inquiry.)  The 
court's  conclusion  that  Rhode  Island  has 
plenary  authority  to  make  disability 
determincitioRS.  and  that  it  s oxnehow 
"contracted"  this  authority  away  to  SSA 
in  the  ca.<ie  of  SSI  applicants,  necessarily 
assumes  that  in  the  absence  of  a  section 
1634  agreement,  the  State  could  make 
independent  disability  determinations 
even  in  the  case  of  individuals  who  have 
actually  been  found  not  disabled  by  SSL 
Rather  than  possessing  plenary 
authority  to  determine  wiietiier 
individuals  are  disabled  under  tlie  SSI 
disability  standard,  we  beUeve  that 
States  that  da  not  apply  more  restrictive 
disability  criteria  tluun  SSI  under  section 
1902(f)  have  ihia  authonty  only  in  those 


cases  in  which  there  is  no  disability 
decision  for  purposes  of  the  SSI 
program.  Le..  in  the  case  of  applicanta 
who  have  not  applied  (certain  optional 

categorically  needy)  or  are  not 
financially  eligible  (certain  optional 
categorically  needy  or  medically  needy) 
for  actual  SSI  benefNs.  Finally,  the 
argument  contained  in  the  Rousseau 
case  is  that  favorable  disability 
determinations  should  be  binding  en  tile 
States  but  not  unfavorable  ones. 

By  cleariy  spelling  out  HCFA's  policy 
in  the  Medicaid  regulations,  we  beKeve 
that  such  a  ruling  can  be  avoided  in  the 
future.  Because  the  Rousseau  decision 
reRed  in  part  on  the  court's  misreading 
of  the  statute,  unless  and  until  the 
court's  ruling  is  vacated  or  overruled, 
the  policy  set  out  in  these  regulations 
does  not  apply  m  the  State  of  Rhode 
Island.  Rhode  Island  and  HCFA  are 
subject  to  a  court  order  requiring  the 
State  to  make  independent  disability 
determinations  even  if  SSA  has  found 
an  applicant  not  disabled. 

Another  recent  court  decision  in  New 
Jersey  supports  the  policy  set  forth  in 
these  regulations.  In  the  case  otFratone 
eL  al.  v.  Department  of  Public  Welfare 
eL  al  (D.N.J.  Nos.  87-2569.  87-2570, 
February  8, 1988).  the  District  Court 
upheld  HCFA's  policy  that  SSA 
disability  determinations  control 
prospectively  for  purposes  of  Medicaid 
eligibility  under  one  of  the  State  options 
and  expressly  rejected  the  court's 
analysis  in  Rousseau.  The  Fratone  court 
found  HCFA's  policy,  as  implemented 
by  New  Jersey,  resulted  in  uniform  State 
treatment  of  Federal  disability  findings, 
and  saw  no  reason  why  Congress  would 
wish  findings  of  disability  to  be  binding 
on  the  States  and  findings  of  no 
disability  to  be  meaningless  for  the 
States. 

The  Fratone  court  held  that  the  Social 
Security  Act  does  not  require  State 
Medicaid  agencies  to  make  their  own 
disability  determinations  where  SSA 
determined  within  the  year  preceding 
the  application  (or  thereafter)  that  an 
individual  was  not  disabled,  and  that 
neither  the  statute  nor  the  regulations 
establish  State  authority  to  make 
independent  disability  determinations 
when  SSA  has  spoken. 

The  court  rejected  the  Rousseau 
court's  view  that  the  provisions  of 
S  435.541(d)  provided  a  basis  for 
inferring  State  authority  to  make 
independent  disability  determinations, 
and  found  that  i  435.541(d)  is  nothing 
more  than  a  reiteratirai  of  section 
1902(a)(tO)(AKi)(I)  of  the  Act  This 
provision  requires  States  to  provide 
Medicaid  to  applicants  who  are  already 
receiving  SSI  on  the  basis  of  disability. 


If  SSA  has  already  determined  disability 
in  favor  of  the  applicant.  Itte  statute 
itself  directs  thai  a  Sta^e  may  not  deny 
Medicaid  on  the  grounds  of  disability.  If 
is  only  logical  then  that  the  procedures' 
for  State  dkabilify  heerings  should  be 
inoperative  in  those  cases. 

The  court  concluded  that  there  was  no 
support  in  the  statute,  the  regulations,  or 
New  Jersey's  section  1634  agreement  lor 
the  proposition  that  the  State  agency 
had  an  inherent  authority  ta  decide  the 
appellant's  disability  claim  on  its  merits 
once  SSA  found  the  individual  not 
disabled. 

Consideratiaa  of  New  and  Material 
Evidence 

Since  SSA  determinations  are 
controlling,  HCFA  has  determined  that 
new  and  material  evidence  or 
allegations  by  individuals  regarding 
previous  SSA  determinations  of 
disability  must  be  presented  to  SSA  Cor 
reconsideration  in  accordance  with 
SSA's  rules.  SSA  is  in  the  best  position 
to  recensider  or  reopen  its  prior 
determinations.  SSA  has  an  ongoing 
process  for  making  disability 
determinations  and  has  a  high  level  of 
expertise  in  this  area.  It  is  not  in  the 
interest  of  program  efficiency  or  in  the 
best  interests  of  recipients  for  States  to 
perform  duplicate  tasks  which  might 
arrive  at  different  or  conflicting 
determinations  of  eligibility.  To  do  so 
would  be  wasteful  of  Federal  tax  dollars 
and  would  subject  recipients 
unnecessarily  to  ^plication  of  two 
separate  processes. 

Under  SSA's  rules,  the  individual  may 
request  a  reconsideration  within  60  days 
of  receipt  of  the  notice  denying 
disability  eligibility  under  the  SSI 
program.  If  the  individual  does  not 
appeal  the  determination  widiin  the 
stated  time,  he  may  still  request 
reopening  of  the  determination  within  1 
year  fbr  any  reason  and  within  2  years 
for  good  cause.  Good  cause  is  defined  as 
new  and  material  evidence,  clerical 
error,  or  error  on  the  fact  of  the  evidence 
(20  CFR  41«.148»>.  If  the  individual's 
request  is  not  made  within  the  stated 
times,  the  time  may  be  extended  if  the 
individual  establishes  good  cause  for  the 
late  filing  of  an  appeal  request. 
However,  HCFA  believes  that  a 
separate  State  Medicaid  agency 
decision  is  warranted  where  the 
individual  applies  for  Medicaid  a«  a 
noncash  recipient  and  alleges  changed 
circumstances  from  those  present  at  the 
time  of  the  SSI  determination  which 
would  make  it  unreasonable  to  consider 
the  SSI  determination  controlling.  This 
would  occur,  for  example,  if  the 
applicant  alleges  (1)  a  new  and  different 
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disabling  condition,  or  (2)  a 
deterioration  of  his  or  her  condition 
since  SSA  made  its  original 
determination,  occurring  at  least  12 
months  after  the  date  of  the  most  recent 
fmal  SSA  determination,  and  the 
applicant  has  not  applied  for  SSI  with 
respect  to  these  allegations.  SSA  thus 
has  never  made  a  determination  with 
respect  to  these  conditions. 

We  have  adopted  as  final  the 
proposed  regulations  under  (  435.541 
that  specify  that  States  must  refer  to 
SSA  all  applicants  that  allege  new  or 
material  evidence  (as  opposed  to  a 
subsequent  change  in  their  condition) 
that  affect  previous  SSA  determinations. 

Tune  Limits  for  Making  Medicaid 
Disability  Detenninations 

As  stated  earlier,  under  existing 
regulations  a  State  is  required  to  make 
eligibility  determinations  based  on 
disability  within  60  days  of  the  date  the 
individual  Hies  a  written  application  for 
Medicaid  with  the  State.  In  States  that 
have  section  1634  agreements  with  SSA. 
this  time  limit  causes  SSA  and  the  State 
Medicaid  agency  to  duplicate  the 
eligibility  determination  process  when 
an  individual  applies  separately  for 
Medicaid  and  SSI.  Frequently,  SSA  does 
not  reach  its  decision  by  the  end  of  the 
60-day  period  following  application  for 
Medicaid.  Therefore,  in  order  to  comply 
with  the  Medicaid  time  limit  the  State 
Medicaid  agency  is  forced  to  make  an 
independent  disability  determination.  In 
some  cases,  the  Medicaid  agency  may 
make  a  determination  that  later  is 
contrary  to  that  made  by  SSA.  Under 
HCFA's  existing  policy,  if  a  prior  and 
different  conclusion  was  reached  earlier 
by  the  State  Medicaid  agency,  the  State 
agency's  determination  is  superseded  by 
the  SSI  determination.  However,  FFP  is 
available  to  the  State  for  Medicaid 
expenditures  for  the  period  during  which 
the  State  made  a  reasonable  application 
of  SSI  policies,  definitions,  standards 
and  criteria.  This  system  wastes  both 
State  and  Federal  funds.  We  have 
adopted  as  final  the  proposed  Medicaid 
regulations  that  recognize  the  typical 
length  of  time  required  by  SSA  to 
process  most  disability  determinations. 
These  regulations  extend  the  Medicaid 
time  standard  for  making  eligibility 
determinations  based  on  disability  from 
60  days  to  90  days  from  the  date  of 
application  (S  435.911). 

Most  disabihty  claims  are  processed 
by  SSA  within  90  days.  While  some 
claims  will  remain  undecided  by  SSA  on 
the  90th  day,  extending  the  time  limit  for 
Medicaid  State  disability 
determinations  from  60  to  90  days  will 
substantially  reduce  the  number  of 
applications  for  Medicaid  based  on 


disability  for  which  the  Slate  must  make 
a  determination  without  the  beneRl  of 
an  SSA  disability  determination.  For 
example,  in  the  month  of  April  1987.  50.3 
percent  of  SSI  claims  were  processed  by 
the  60th  day,  and  73.4  percent  of  the 
claims  were  processed  by  the  90th  day. 
Thus,  the  number  of  Medicaid 
applications  for  which  a  State  Medicaid 
agency  determination  would  have  to  be 
made  without  benefit  of  an  SSA 
determination  on  the  issue  of  disability 
will  be  reduced  by  nearly  one  half  of  the 
number  of  claims  that  the  Stale  would 
have  had  to  process  given  the  60-day 
limit.  This  change  will  substantially 
remove  the  risk  that  a  determination  of 
eligibility  based  on  disability  by  the 
State  will  be  reversed  later  because  of 
an  SSA  determination  of  ineligibility 
based  on  disability.  This  also  will  save 
Medicaid  program  funds  expended  for 
services  for  individuals  who,  in  fact,  are 
not  eligible.  We  do  not  fmd  that  this 
change  will  adversely  affect  recipients 
because  Medicaid  eligibility  is  effective 
with  the  date  of  application  and 
retroactive  Medicaid  eligibility  for  the 
period  of  up  to  3  months  before  the 
month  of  application  under  9  435.914 
must  be  provided  if  certain  conditions 
are  met. 

Compositioa  of  Disability  Review 
Teams 

The  Medicaid  regulations  under 
9  435.541  address  the  composition  of  the 
State  disability  review  teams  for  making 
disability  decisions,  and  the  information 
that  must  be  obtained  and  reviewed  by 
the  team.  The  State  disability  review 
team  must  under  those  regulations, 
include  a  physician  and  a  social  worker 
"qualified  by  professional  training  and 
experience."  The  agency  must  obtain, 
for  review  by  the  team,  a  medical  report 
that  includes  a  diagnosis  that  is  based 
on  medical  evidence  and  a  "social 
history."  SSI  regulations  (20  CFR 
416.1015)  provide  that  the  disability 
determination  must  be  made  by  a 
medical  or  psychological  consultant 
and  a  disability  examiner  who  is 
qualified  to  interpret  and  evaluate 
medical  reports  and  other  evidence 
relating  to  the  individual's  physical  or 
mental  impairments,  and.  as  necessary, 
to  determine  the  capacities  of  the 
individual  to  perform  substantial  gainful 
activity.  SSI  regulations  (20  CFR  part 
416,  subpart  I)  do  not  employ  the  term 
"social  history."  However,  SSA  does 
consider,  in  addition  to  the  required 
medical  reports  and  medical 
assessment  information  from  other 
sources  such  as  public  and  private 
social  welfare  agencies,  observations  by 
nonmedical  sources,  and  other 
practitioners  that  will  help  the  agency  to 


understand  how  an  individual's 
impairment  affects  his  or  her  ability  to 
work.  Although  the  Medicaid 
regulations  thus  call  for  essentially  (he 
same  process  as  that  used  in  the  SSI 
program,  we  believe  that  the  regulations 
for  both  programs  should  employ  the 
same  terminology.  This  will  help  ensure 
a  more  uniform  application  of  the 
definition  of  disability  under  section 
1614  of  the  Act 

Questions  have  been  raised  as  to 
whether  the  differences  between  the 
terminology  used  to  describe  the 
composition  of  the  review  team  and  the 
information  considered  under  Medicaid 
and  the  terminology  used  by  SSA  reflect 
any  substantive  difference  in  the 
process  used  to  determine  disability 
under  the  two  programs.  Although  we 
do  not  believe  that  the  differences  in  the 
specific  terminology  used  to  describe  the 
requirements  of  the  Medicaid  and  SSI 
review  teams  reflect  any  substantive 
differences  in  procedures  used,  we 
recognize  that  these  terminology 
differences  have  been,  and  likely  may 
continue  to  be,  a  source  of  confusion. 
Thus,  we  have  adopted  as  final  the 
proposed  revised  9  435.541  that  requires 
that  the  review  team  be  composed  of 
individuals  with  the  same  level  of  skill 
as  required  by  SSA  under  20  CFR  part 
416,  subpart ).  This  revision  also 
requires  States  to  use  the  same  type  of 
medical  evidence  and  other  nonmedical 
information  and  the  methodology  for 
obtaining  and  evaluating  this  evidence 
and  information  that  is  used  for  making 
disability  determinations  by  SSA  under 
20  CFR  part  416.  subpart  I.  These 
changes  serve  to  achieve  the  goal  of 
maximum  uniformity  in  the  disability 
determination  process. 

Application  of  Changes  to  Territories 

Except  in  one  instance,  we  have  not 
changed  the  regulations  governing  the 
categorical  and  application 
requirements  for  Medicaid  eligibility  in 
Guam.  Puerto  Rico,  and  the  Virgin 
Islands  under  42  CFR  part  436.  These 
Territories  provide  Medicaid  to  disabled 
individuals  on  the  basis  of  receipt  of  or 
eligibility  for  assistance  under  the 
program  of  aid  to  the  aged,  blind,  and 
disabled  under  title  XVI  in  existence 
before  the  SSI  program  was  created. 
They  also  are  not  subject  to  the 
provisions  for  optional  use  of  more 
restrictive  eligibility  requirements  than 
SSI  under  section  1902(f)  of  the  Act 
Persons  who  do  not  reside  in.  or  who 
leave,  the  50  States,  the  District  of 
Columbia,  or  the  Northern  Mariana 
Islands  are  not  eligible  for  SSI 
payments.  Thus  anyone  who  lives  in  or 
who  moves  to  Guam.  Puerto  Rico,  or  the 
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Virgin  Islands  is  not  eligible  to  receive 
SSI  payments  even  if  that  person  would 
be  eligible  if  he  or  she  lived  in  one  of  the 
50  States,  the  District  of  Columbia,  or 
the  Northern  Mariana  Islands.  The 
precedence  of  an  SSI  determination  of 
disability  in  these  Territories  therefore 
is  not  an  issue.  In  addition,  because  the 
Territories  continue  by  law  to  use 
disability  standards  under  title  XVI  that 
have  been  superseded  by  SSI  in  the 
States  and  are  not  eligible  to  participate 
in  SSI.  we  have  decided  that  it  is  not 
reasonable  to  require  the  Territories  to 
follow  the  review  team,  information,  and 
evidence  requirements  applied  to  SSA  in 
making  SSI  disability  determinations. 
However,  we  have  adopted  as  Rnal  the 
proposed  revised  9  436.541  concerning 
the  composition  of  the  medical  review 
teams  and  the  information  considered  in 
making  a  determination  of  disability  to 
make  the  existing  requirements  in  the 
Medicaid  regulations  minimum 
requirements.  If  the  Territories  use  a 
more  rigorous  set  of  review  team, 
information,  and  evidence  requirements 
in  determining  disability  under  their 
programs  of  aid  to  the  aged,  blind,  and 
disabled,  they  also  are  required  to 
follow  those  requirements  for  Medicaid 
disability  determinations. 

We  believe,  however,  that  the 
Territories  should  have  the  same  time 
standard  for  making  determinations  on 
applications  based  on  disability  as  the 
States.  Therefore,  we  are  maintaining  in 
the  regulations  under  9  436.901 
application  of  the  requirements 
governing  the  States  relating  to  the  time 
limit  for  acting  on  applications.  As 
discussed  earlier,  we  have  changed  the 
time  standard  from  60  to  90  days.  Thus, 
both  States  and  Territories  are  allowed 
90  days  to  complete  determinations 
based  on  disability.  Because  the 
Territories  generally  must  use  off-island 
facilities  for  consultative  examinations, 
the  additional  time  permits  the 
Territories  to  conduct  more  thorough 
determinations  of  eligibility.  This 
change  also  retains  HCFA's  poUcy  that 
all  States  and  Territories  meet  the  same 
timeliness  standards  for  action  on 
applications. 

Public  Comments  and  Departmental 
Responses 

Comment-  One  commenter  alleged 
that  under  the  proposed  rules  Medicaid 
applicants  would  have  to  wait  up  to  2 
years  before  Medicaid  could  be  granted. 

Response:  We  believe  the  commenter 
has  inaccurately  interpreted  the 
proposed  rules.  States  are  required  by 
the  regulations  to  make  determinations 
within  90  days  of  the  Medicaid 
application.  If  SSA  has  made  an  initial 
or  final  determination  within  that  time. 


the  State  must  follow  the  SSA  disability 
determination  in  making  its  Medicaid 
eligibility  determination.  If  SSA  has  not 
made  an  initial  or  final  disability 
determination  in  sufficient  time  for  the 
State  to  comply  with  the  90-day 
requirement  the  State  must  make  its 
own  disability  determination  within  the 
90-day  limit  FFP  is  available  until  SSA 
acts  on  the  SSI  application.  The  State 
then  has  the  time  set  forth  in  existing 
regulations  at  9  435.1003  to  determine 
Medicaid  eligibility  on  some  other  basis 
if  the  SSA  determination  denies 
disability  eligibility. 

Comment'  One  commenter  suggested 
that  States  should  pend  disability 
applications  for  90  days  and  then  have 
60  days  to  make  a  decision.  This  could 
result  in  a  period  of  150  days  before  a 
decision  is  made  on  a  Medicaid 
application. 

Response:  We  believe  a  150-day 
period  in  which  to  make  a  decision  does 
not  meet  the  promptness  standard  in 
section  1902(a)(8)  of  the  Act.  Section 
1902(a)(8)  requires  assistance  be 
furnished  with  reasonable  promptness. 
We  believe  that  a  total  of  90  days  is  a 
reasonable  limit.  In  part  we  have  based 
this  limit  on  the  experience  of  SSA  in 
administering  the  social  security 
disability  program.  In  1986,  the  most 
recent  year  for  which  we  have  data,  the 
average  processing  time  from 
application  to  initial  decision  was  78 
days.  Therefore,  we  believe  it  is 
reasonable  to  expect  States  to  be  able  to 
process  disability  claims  within  the  90- 
day  period.  We  also  extended  the  time 
from  60  to  90  days  to  encourage  and 
provide  some  additional  time  for  greater 
coordination  and  cooperation  between 
the  States  and  SSA.  This  coordination 
and  cooperation,  we  believe,  should  be 
achievable  because  in  many  States  the 
State  Disability  Determination  Service 
processes  both  SSA  disability 
applications  and  Medicaid  disability 
determinations.  It  also  helps  prevent  the 
uncertainty  and  disruption  in  an 
applicant's  life  that  is  the  result  of  two 
approximately  concurrent  but  different 
decisions,  one  of  which  must  yield  to  the 
other. 

We  have  made  a  conforming  change 
to  9  435.541(c)(3)  to  ensure  that 
Medicaid  disability  determinations  are 
made  timely  even  when  SSA  has  not 
made  its  disability  determination  within 
the  time  period  established  for  the 
Medicaid  determinations.  SSA  is  not 
bound  by  time  periods  such  as  those 
used  in  the  Medicaid  program.  Even 
though  the  time  remaining  in  the  90-day 
time  limit  after  a  State  concludes  SSA 
will  not  render  a  determination  may  be 
short  we  expect  that  States  will  take 


steps  to  do  any  preliminary  work 
without  waiting  for  SSA  to  act  (for 
example,  securing  evidence  from  the 
applicant). 

Comment-  One  commenter  suggested 
that  Medicaid  disability  determinations 
that  are  later  invalidated  by  an  SSA 
disability  determination  should  not  be 
overturned  unless  the  determination  is 
reviewed  under  the  Disability  Benefits 
Reform  Act  of  1984  (DEBRA).  The 
commenter  reasoned  that  the 
invalidation  was  a  termination  of 
disability  and  that  DEBRA  applies. 

Response:  DEBRA  does  not  apply  in 
this  situation  because  the  two 
determinations  (the  earlier  State 
determination  and  the  later  SSA 
determination)  are  both  initial 
determinations  employing  the  same 
facts,  time  period,  and  allegations  of 
disability.  Further,  the  medical 
improvement  standard  in  DEBRA  found 
in  section  1614(a)(4)  of  the  Act  applies  to 
a  recipient  of  disability-based  benefits 
under  title  XVI.  Therefore,  the  medical 
improvement  standard  in  DEBRA  only 
applies  to  someone  actually  receiving 
SSI  payments,  who  SSA  determines  is 
no  longer  disabled.  SSA  decisions  to 
terminate  disability  benefits  previously 
approved  by  SSA  occur  either  when 
^A  receives  evidence  that  the 
beneficiary  is  no  longer  disabled  within 
the  meaning  of  the  Act  (for  example,  the 
beneficiary  is  engaged  in  substantial 
gainful  activity)  or  a  scheduled  medical 
reexamination  reveals  that  the 
individual  is  no  longer  disabled  within 
the  meaning  of  the  Act.  In  these  cases 
the  medical  improvement  standard  in 
DEBRA  is  applied  in  deciding  whether 
the  beneficiary  is  still  disabled.  The 
proposed  rule  does  not  address  the  issue 
of  terminating  disability  because  an 
individual  is  no  longer  disabled  but 
rather  the  issue  of  whether  and  when 
SSA  disability  determinations  must  be 
followed  by  States  in  Medicaid 
eligibility  decisions. 

Comment-  One  commenter  suggested 
that  the  requirement  that  apphcants  be 
referred  to  SSA  during  the  12  months 
after  SSA  made  a  determination  denying 
disability  then  alleging  a  worsening  of 
their  disability,  or  new  evidence  to 
support  an  allowance,  unfairly  penalizes 
the  applicant. 

Response:  We  do  not  believe  the 
applicant  is  penalized  by  the 
requirement  Since  both  Medicaid  and 
SSI  utilize  the  same  definition  of        i 
disability  (unless  the  State  elects  the 
option  to  use  a  more  restrictive         ^ 
definition),  if  the  new  evidence  or     ^ 
worsened  condition  meets  this 
definition,  it  can  be  to  the  applicant's 
advantage  to  go  back  to  SSA  since  the 
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applicant  may  end  up  not  only  receiving 
Medicaid  but  SSI  a»  well.  Furthermore, 
the  appropriate  appeal  forum  to 
reconsider  a  determination  made  by 
SSA  is  SSA. 

Comment-  One  commenter  asked  for 
an  explanation  of  the  eligibility 
procedures  when  an  individual,  who 
within  12  months  of  the  SSA  decision, 
became  more  disabled  than  when  he  or 
she  was  when  SSA  denied  disability, 
but  that  person's  income  or  resources 
have  increased  above  the  SSI 
thresholds. 

Response:  During  the  Tirst  12  months 
after  SSA  has  made  a  decision  denying 
disability,  an  applicant  may  seek 
reconsideration  or  reopening  of  that 
decision  from  SSA.  Whether  SSA  will 
reopen  its  disability  determination 
depends  on  a  number  of  factors:  for 
example,  whether  the  applicant  submits 
new  evidence,  or  whether  the  applicant 
alleges  a  new  onset  date.  Ordinarily.  If 
an  applicant's  income  or  resources  are 
clearly  above  the  SSI  limits.  SSA  will 
deny  an  application  on  the  financial 
basis  without  making  a  determination 
concerning  the  applicant's  disability 
claim.  Although  this  situation  would 
occur  only  rarely,  we  are  revising  the 
regulation  to  provide  an  additional 
exception  to  cover  cases  in  which  a 
deterioration  or  change  in  condition  is 
alleged  less  than  12  months  after  the 
SSA  determination  denying  disability, 
SSA  refuses  to  consider  whether  the 
new  allegations  would  change  the 
disability  determination,  and  the 
individual  no  longer  meets  the 
nondisability  requirements  for  SSI  but 
may  meet  the  State's  nondisability 
requirements  for  Medicaid  eligibility. 

We  also  have  clarified  {  435.541  with 
respect  to  the  period  of  time  the  State 
must  use  an  existing  SSA  disability 
determination,  and  may  not  make  a 
disability  determination  independent  of 
the  SSA  determination.  States  must  use 
the  most  recent  SSA  disability 
determination  for  a  period  of  12  months 
after  the  determination  is  made. 

Comment-  Several  commenters 
suggested  that  SSA's  relatively  high 
reversal  rate  at  the  administrative  law 
judge  (ALJ]  hearing  level  argues  against 
HCFA's  position  as  to  the  controlling 
nature  of  SSA  disability  determinations. 

Response:  We  disagree  with  the 
commenters  for  two  reasons.  Most 
importantly,  as  explained  in  the 
preamble  of  the  proposed  rule,  we 
believe  that  the  applicable  statutory 
provisions  compel  the  interpretation 
that  SSA  disability  determinations 
control  where  there  is  an  actual  or 
potential  conflict  between  the  SSA 
determination  and  a  State  disability 
determination.  Second,  reliance  on  the 


reversal  rate  at  the  AL)  level  is 
misleading  since  available  figures 
indicate  that  less  than  20  percent  of  the 
total  number  of  denied  claims  are 
reversed  as  a  result  of  the  introduction 
of  new  evidence  substantiating  the 
applicant's  claim.  Reversal  also  may 
occur  where  a  claimant's  condition 
deteriorates  subsequent  to  the  initial  or 
reconsidered  determination. 

Comment-  One  commenter  stated  that 
I  435.541  (c)(4)(ii)  of  the  proposed 
regulation  text  seems  inconsistent  with 
the  background  material  in  the  preamble 
to  the  NPRM  regarding  the  description 
of  circumstances  under  which  the  State 
Medicaid  agency  is  required  to  make  an 
independent  determination  of  disability. 
The  commenter  read  the  regulatory 
provision  as  requiring  that  only  the 
individual's  condition  must  have 
changed  or  deteriorated  "or"  the  period 
of  disability  is  at  least  12  months  after 
the  most  recent  final  SSA  determination 
before  an  initial  determination  is  made. 
The  preamble  requires  that  both 
circumstances  exist. 

Response:  Our  intent  for  the 
regulatory  provision  as  stated  in  the 
preamble  is  correct — that  is,  the 
individual  needs  to  allege  both  a  change 
or  deterioration  in  his  or  her  condition 
and  a  new  period  of  disability.  We  have 
corrected  the  text  of  the  final  regulation 
to  require  that  both  circumstances  exist. 
Comment-  One  commenter  suggested 
that  the  proposed  regulations  would 
prohibit  an  individual  from  applying  for 
Medicaid  if,  within  the  previous  12 
months,  SSA  had  denied  disability.  In 
this  context,  some  commenters  also 
stated  that  they  believed  the  regulations 
would  deprive  the  States  of  the  right  to 
make  eligibility  determinations. 

Response:  The  regulations  do  not 
prohibit  an  individual  from  applying  for 
Medicaid  for  circumstances  other  than 
disability  once  a  determination  of  SSA 
disability  is  denied.  An  individual  may 
apply  for  Medicaid  on  grounds  other 
than  disability,  in  which  c^se  the 
disability  determination  by  SSA  would 
have  no  effect  on  eligibility.  The 
regtilation  only  concerns  the  binding 
effect  of  SSA  disability  determinations. 
The  disability  determination  is  only  one 
part  of  an  eligibility  determination.  The 
preamble  to  these  Hnal  regulations  and 
the  preamble  to  the  proposed  rule 
explain  why  we  require  that  the  State 
use  the  SSA  disability  decision  when 
determining  the  eligibility  of  an 
applicant  for  Medicaid  as  disabled.  We 
do  not  consider  this  policy  clarification 
to  preempt  in  any  way  State  authority  to 
determine  eligibility. 

Comment-  One  commenter  expressed 
concern  that  the  regulation  would  not  be 
cost  effective  because  of  duplication  of 


effort  if  Slates  must  make  disability 
determinations  before  SSA  has  acted  in 
order  to  meet  the  Medicaid  time  limit. 
The  commenter  believes  this  would  be 
especially  true  of  States  that  do  not 
have  section  1634  agreements,  of  which 
there  are  19.  The  commenter  also 
observed  that  if  a  Slate  does  not  cover 
the  optional  groups  of  persons  who 
would  be  eligible  for  SSI  if  they  applied 
(S  435.210),  that  is,  those  persons  not 
receiving  SSI  and  not  living  in  an 
institution,  hence  not  eligible  for 
Medicaid  under  the  State  plan,  these 
regulations  would  cause  duplication  of 
effort. 

Response:  While  duplication  of  effort 
and  the  costs  of  a  duplicate  decision 
would  certainly  be  avoided  if  a  State 
waits  until  SSA  acts  on  an  SSI  disability 
application,  the  statutory  requirement  in 
section  1902(a)(B]  of  the  Act  mandates 
that  a  Stale  act  promptly  to  determine 
eligibility.  If  the  Stale  waited  beyond  the 
time  limit  established  in  the  regulations 
at  S  435.911.  it  would  violate  this 
statutory  requirement 

With  regard  to  the  comment 
applicable  to  States  without  optional 
categorical  needy  programs,  the  State 
would  not  have  to  make  a  disability 
determination  because  the  State  only 
covers  persons  receiving  SSI.  Thus  the 
State  could  deny  the  application  without 
addressing  the  issue  of  disability.  If  the 
individual  is  foimd  by  SSA  to  be 
disabled  and  eligible  for  SSI  retroactive 
to  a  month  covered  by  the  Medicaid 
application,  the  State  could  reopen  its 
determination  denying  eligibility.  In 
States  with  section  1634  agreements, 
reopening  would  be  necessary  since  an 
SSI  application  also  is  an  application  for 
Medicaid.  Under  Medicaid  the  first 
month  for  which  an  SSI  recipient  could 
have  received  a  check  is  considered  the 
first  month  of  receipt  even  if  the  money 
is  not  actually  received  until  months 
later.  Consequently,  we  consider  any 
duplication  of  effort  to  be  minimal. 

Comment-  Several  commenters 
expressed  opposition  to  the  proposed 
regulations  because  the  regulations  do 
not  follow  the  Rousseau  decision 
(explained  earlier)  and  do  not 
implement  an  explicit  statutory 
provision.  The  commenters  believe  that 
the  Rousseau  decision  correctly 
interprets  the  statute. 

Response:  Under  the  Medicaid  statute, 
the  determination  of  eligibility  for 
medical  assistance  must  be  made  by  the 
State  or  local  agency  [42  U.S.C 
1396a(a)(5]).  As  we  have  explained 
eariier,  the  Rousseau  court  focused  on 
an  exception  to  this  general  principle 
which  exists  in  the  case  of  States  like 
Rhode  Island  that  have  agreements  with 
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SSA  under  which  SSA  performs  the 
function  of  determining  Medicaid 
eligibility  in  the  case  of  individuals  it 
finds  eligible  for  SSI.  These  agreements 
are  authorized  by  section  1634  of  the  Act 
and  are  expressly  limited  under  the 
regulations  to  individuals  found  eligible 
for  SSI.  i.e..  "mandatory  categorically 
needy"  individuals.  As  Rhode  Island  is 
required  to  provide  Medicaid  to  State 
residents  who  are  receiving  SSI, 
Medicaid  eligibility  under  its  agreement 
with  the  State  generally  involves  only 
SSA's  notification  to  the  State  of  those 
applicants  who  are  eligible  for  SSI. 

It  is  the  authority  to  perform  this 
function  on  behalf  of  the  State,  involving 
individuals  who.  by  law,  must  be 
Medicaid  eligible  if  they  are  State 
residents,  that  Rhode  Island  delegated 
to  SSA  under  its  section  1634  agreement. 
The  court  construed  this  agreement  as 
"contracting  away  the  powers  to  make 
disabihty  determinations  to  the  federal 
government"  and  concluded  that  this 
means  "that  the  State  has  that  authority 
in  the  first  place"  (624  F.  Supp.  at  359). 

We  have  already  discussed  earlier  in 
this  preamble  under  the  section  on 
"Court  Challenges"  the  reasons  why  we 
do  not  agree  with  the  commenters  that 
the  decision  correctly  interprets  the 
statute.  Also,  as  discussed  earlier  in  this 
preamble,  in  a  recent  New  Jersey  court 
decision  in  Fratone  v.  Department  of 
Public  Welfare,  the  court  supported  our 
position  and  affirmed  the  State's  denial 
of  applications  for  Medicaid-only 
benefits  when  those  denials  were  based 
on  SSA  determinations  that  the 
applicants  were  not  disabled. 

Comment:  One  commenter  suggested 
that  the  proposed  regulations  would 
deny  applicants  a  meaningful  hearing  of 
the  Medicaid  denial  because  the  State  is 
required  to  adhere  to  an  SSA  denial  of 
disability. 

Response:  We  do  not  accept  this 
analysis.  The  effect  on  Medicaid 
appeals  of  the  change  we  proposed  to 
9  435.541  should  be  minimal.  When  SSA 
makes  a  disabihty  determination  that  is 
binding  on  a  State,  the  apphcant  is  not 
denied  a  meaningful  hearing  on  the 
basis  for  the  Medicaid  denial  because 
the  SSA  denial  of  disability  upon  which 
the  Medicaid  denial  is  based  is 
appealable  through  SSA's  appeals 
process.  It  is  not  appropriate  to 
challenge  an  SSA  determination  through 
the  Medicaid  appeals  process  because 
although  the  State  has  adopted  the  SSA 
determination  the  State  did  not  make 
the  determination.  In  this  instance 
S  435.541.  as  revised,  would  prevent  an 
appeal  through  the  State  agency  as  set 
forth  in  S  431.220.  However,  when  the 
State  makes  an  independent 
determination  of  disability,  that  is. 


where  a  binding  SSA  disability 
determination  does  not  exist,  a  denial  of 
disability  is  appealable  through  the 
State  agency.  The  change  in  i  435.541 
does  not  however,  affect  in  any  way  the 
appealability  of  other  determinations  by 
State  agencies. 

Comment:  A  number  of  comments 
concerned  issues  on  how  the  regulations 
would  be  implemented  and  operational 
issues  arising  from  implementation. 

Response:  We  will  address  operating 
issues  in  instructions  provided  to  States. 

Additional  Changa 

In  addition  to  the  changes  made  in 
response  to  comments,  and  discussed 
above,  we  have  revised  the  wording  of 
I  435.541(a)  to  avoid  the  inaccurate 
impression  that  the  provisions  in 
S  435.541(b)  are  Kmited  in  their 
application  to  States  with  section  1634 
agreements.  We  believe  that  this 
revision  has  no  substantive  effect  and 
merely  clarifies  the  intent  set  forth  in  the 
preamble  to  the  I^PRM. 

Regulatory  Analysis 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  for  any  regulations  that 
are  likely  to  meet  the  criteria  for  a 
"major  nile."  A  major  rule  is  one  that 
would  result  in:  (1)  An  annual  e^ect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal.  State,  or  local  government 
agencies,  or  any  geographic  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  iimovation  or  on  the  ability 
of  United  States-based  enterprises  in 
domestic  or  export  markets.  In  addition. 
we  prepare  and  publish  an  initial 
regulatory  flexibility  analysis  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C  601  through  612.  for 
regulations  unless  the  Secretary  certifies 
that  the  regulations  %vill  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  neither  States  not  individuals 
are  considered  small  entities. 

These  regulations  will  impact  on 
Medicaid  disability  determinations  in  a 
significant  way.  State  Medicaid 
agencies  are  currently  compelled  to 
determine  Medicaid  disability  eligibility 
within  60  days  of  application  for 
Medicaid.  SSI,  which  is  not  so  obligated, 
may  decide  contrary  to  the  State's  ruling 
after  the  60-day  State  limit  We  estimate 
that  by  extending  the  time  limit 
imposed  on  the  State  Medicaid  agencies 
to  90  days,  duplication  of  effort  by 
section  1634  States  and  SSI  in  the 
determination  of  disability  will  be 
eliminated  for  a  number  of  applications. 


As  a  result,  the  Medicaid  program  will 
save  funds  expended  for  benefits  to 
individuals  determined  not  to  be  eligible 
because  a  Medicaid  agency's  positive 
eligibility  determination  is  overruled  by 
SSA  in  the  60-  to  9D-day  window. 
We  estimate  that  total  annual 
Medicaid  savings  will  be  about  $5 
million,  shared  approximately  equally 
by  the  Federal  Government  and  the 
States.  Therefore,  we  have  determined, 
and  the  Secretary  certifies,  that  these 
regulations  are  not  a  major  rule  and  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Neither  a  regulatory  impact 
analysis  nor  an  initial  regulatory 
flexibility  analysis  has  been  prepared. 

Paperwotk  Reduction  Act 

These  regulations  do  not  impose  any 
new  information  collection  or  reporting 
requirements  that  are  subject  to 
approval  of  the  Executive  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act 

List  of  Subjects 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs— health. 
Medicaid,  Supplemental  Security 
Income  (SSI). 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs— health. 
Guam,  Medicaid,  Puerto  Rico. 
Supplemental  Seciuity  Income  (SSI), 
Virgin  Islands. 

For  the  reasons  set  out  in  the 
preamble.  42  CFR  chapter  IV. 
subchapter  C,  is  amended  as  follows: 

PART  435— EUQIBIUTY  IN  THE 
STATES,  THE  DISTRICT  OF 
COLUMBIA,  THE  NORTHERN 
MARIANA  ISLANDS,  AND  AMERICAN 
SAMOA 

A.  Part  435  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  435.541  is  revised  to  read  as 
follows: 

S  435.54 1    Determinations  of  dlsai>Wty. 

(a)  Determinations  made  by  SSA.  The 
following  rules  and  those  under 
paragraph  (b)  of  this  section  apply 
where  an  individual  has  applied  for 
Medicaid  on  the  basis  of  disability. 

(1)  If  the  agency  has  an  agreement 
with  the  Social  Security  Administration 
(SSA)  under  section  1634  of  the  Act  the 
agency  may  not  make  a  determination  of 


50782      Federal  Register  /  Vol.  54.  No.  236  /  Monday.  December  11.  1989  /  Rtries  and  Regulations 


disability  when  the  only  application  it 
filed  with  SSA. 

(2)  The  agency  may  not  make  an 
independent  determination  of  disability 
if  SSA  has  made  a  disability 
determination  within  the  time  limits  set 
forth  in  {  435.911  on  the  same  issues 
presented  in  the  Medicaid  application.  A 
determination  of  eHgibility  for  SSI 
payments  based  on  disability  that  is 
made  by  SSA  aatomatically  confers 
Medicaid  eligibility,  as  provided  for 
under  f  4354109. 

(b)  Effect  of  SSA  determinations.  (1) 
Except  in  the  circumstances  specified  in 
paragraph  (cX3)  of  this  section — 

(i)  An  SSA  disability  determination  is 
binding  on  an  agency  until  the 
determination  is  changed  by  SSA. 

(ii)  If  the  SSA  determination  i« 
changed,  the  new  determination  is  also 
binding  on  the  agency. 

(2)  The  agency  must  refer  to  SSA  all 
applicants  who  allege  new  information 
or  evidence  affecting  previous  SSA 
determinations  of  ineligibility  based 
upon  disability  for  reconsideration  or 
reopening  of  the  determination,  except 
in  cases  specified  in  paragraph  (c)(4)  of 
this  section. 

(c)  Determinations  made  by  the 
Medicaid  agency.  The  agency  must 
make  a  determination  of  disability  in 
accordance  with  the  requirements  of 
this  section  if  any  of  the  following 
circumstances  exist: 

(1)  The  individual  applies  for 
Medicaid  as  a  non-cash  recipient  and 
has  not  applied  to  SSA  for  SSI  cash 
benefits,  whether  or  not  a  State  has  a 
section  1634  agreement  with  SSA;  or  an 
individual  applies  for  Medicaid  and  has 
applied  to  SSA  for  SSI  benefits  and  is 
found  ineligible  for  SSI  for  a  reason 
other  than  disability. 

(2)  The  individual  applies  both  to  SSA 
for  SSI  and  to  the  State  Medicaid 
agency  for  Medicaid,  the  State  agency 
has  a  section  1634  agreement  with  SSA. 
and  SSA  has  not  made  an  SSI  disability 
determination  within  90  days  from  the 
date  of  the  individual's  application  for 
Medicaid. 

(3)  The  individual  applies  to  SSA  for 
SSI  and  to  the  State  Medicaid  agency 
for  Medicaid,  the  State  does  not  have  a 
section  1634  agreement  with  SSA,  and 
either  the  State  uses  more  restrictive 
criteria  than  SSI  for  determining 
Medicaid  eligibility  under  its  section 
1902(0  option  or.  in  the  case  of  a  State 
that  uses  SSI  criteria,  SSA  has  not  made 
an  SSI  disability  determination  in  time 
for  the  State  to  comply  with  the 
Medicaid  time  limit  for  making  a  prompt 
determination  on  an  individual's 
application  for  Medicaid. 

(4)  The  individual  applies  for 
Medicaid  as  a  non-cash  recipient. 


whether  or  not  the  State  has  a  section 
1834  agreement  with  SSA,  and— 

(i)  Alleges  a  disabling  condition 
different  from,  or  in  addition  la  that 
considered  by  SSA  in  making  its 
determination:  or 

(ii)  Alleges  more  than  12  months  after 
the  most  recent  SSA  determination 
denying  disability  that  his  or  her 
condition  has  changed  or  deteriorated 
since  that  SSA  determination  and 
alleges  a  new  period  of  disability  which 
meets  the  durational  requirements  of  the 
Act,  and  has  not  applied  to  SSA  for  a 
determination  with  respect  to  these 
allegations. 

(iii)  Alleges  less  than  12  months  after 
the  most  recent  SSA  determination 
denying  disability  that  his  or  her 
condition  has  changed  or  deteriorated 
since  that  SSA  determination,  alleges  a 
new  period  of  disability  which  meets  the 
durational  requirements  of  the  Act, 
and — 

(A)  Has  applied  to  SSA  for 
reconsideration  or  reopening  of  its 
disability  decision  and  SSA  refused  to 
consider  the  new  allegations:  and/ or 

(B)  He  or  she  no  longer  meets  the 
nondisability  requirements  for  SSI  but 
may  meet  the  State's  nondisability 
requirements  for  Medicaid  eligibility. 

(d)  Basis  for  determinations.  The 
agency  must  make  a  determination  of 
disability  as  provided  in  paragraph  (c) 
of  this  section — 

(1)  On  the  basis  of  the  evidence 
required  under  paragraph  (e)  of  this 
section:  and 

(2)  In  accordance  with  the 
requirements  for  evaluating  that 
evidence  under  the  SSI  program 
specified  in  20  CFR  416.901  through 
416.998. 

(e)  Medical  and  nonmedical  evidence. 
The  agency  must  obtain  a  medical 
report  and  other  nonmedical  evidence 
for  individuals  applying  for  Medicaid  on 
the  basis  of  disability.  The  medical 
report  and  nonmedical  evidence  must 
include  diagnosis  and  other  information 
in  accordance  with  the  requirements  for 
evidence  applicable  to  disability 
determinations  under  the  SSI  program 
specified  in  20  CFR  part  418.  subpart  I. 

(f)  Disability  review  teams — (1) 
Function.  A  review  team  must  review 
the  medical  report  and  other  evidence 
required  under  paragraph  (e)  of  this 
section  and  determine  on  behalf  of  the 
agency  whether  the  individual's 
condition  meets  the  definition  of 
disability. 

(2)  Composition.  The  review  team 
must  be  composed  of  a  medical  or 
psychological  consultant  and  another 
individual  who  is  qualified  to  interpret 
and  evaluate  medical  reports  and  other 
evidence  relating  to  the  individual's 


physical  or  menial  impairments  and,  as 
necessary,  to  determine  the  capacities  of 
the  individual  to  perform  substantial 
gainful  activity,  as  specified  in  20  CFR 
part  416.  subpart  I. 

(3)  Periodic  reexaminations.  The 
review  team  must  determine  whether 
and  when  reexaminations  will  be 
necessary  for  periodic  redeterminations 
of  eligibility  as  required  under  ]  435.916 
of  this  part  using  the  principles  set  forth 
in  20  CFR  416.988  and  416.990.  If  a  State 
uses  the  same  definition  of  disability  as 
SSA,  as  provided  for  under  i  435.54a 
and  a  recipient  is  Medicaid  eligible 
because  he  or  she  receives  SSL  this 
paragraph  (f)(3)  does  not  apply.  The 
reexamination  will  be  conducted  by 
SSA. 

3.  In  8  435.911,  paragraph  (a) 
introductory  text  is  republished  and 
paragraph  (aHl)  is  revised  to  read  as 
follows: 

|43&,S11    Tknely  (Mermlneflon  of 


(a)  The  agency  must  establish  time 
standards  for  determining  eligibility  and 
inform  the  applicant  of  what  they  are. 
■These  standards  may  not  exceed — 

(1)  Ninety  days  for  applicants  who 
apply  for  Medicaid  on  the  basis  of 
disability:  and 


PART  436-ELlQJBIUTY  IN  GUAM. 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

B.  Part  438  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  438 
continues  to  read  as  follows: 

Aatfaofitr  Sac.  1102  of  the  Social  Security 
Act  («U.&C  1302). 

2.  Section  438.541  is  revised  to  read  as 
follows: 

8  438,541    Determination  of  dtooMtty. 

(a)  Basic  requirements.  (1)  At  a 
minimum,  the  agency  must  use  the 
review  team,  information,  and  evidence 
requirements  specified  in  paragraph  (b) 
through  (d)  of  this  section  in  making  a 
determination  of  disability. 

(2)  If  the  requirements  or  determining 
disability  under  the  State's  APTD  or 
AABD  program  are  more  restrictive  than 
the  minimum  requirements  specified  in 
this  section,  the  agency  must  use  the 
requirements  applied  under  the  APTD  <w 
AABD  program. 

(b)  The  agency  must  obtain  a  medical 
report  and  a  social  history  for 
individuals  applying  for  Medicaid  on  the 
basis  of  disability.  The  medical  report 
must  include  a  diagnosis  based  on 
medical  evidence.  The  social  history 
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must  contain  enoogk  information  to 
enable  the  agency  to  determine 

disability. 

(c)  A  physician  sad  sodel  wwlier. 
qualified  t^  prolesaioaal  trainiaf  and 
experience,  mitsl  review  the  medical 
report  and  social  history  snd  determine 
on  behalf  of  thf  agency  whether  the 
individual  me»-t$  the  definition  of 
disability.  Th«  physician  must  determine 
whether  and  when  reexaminations  wiB 
be  necessary  for  periodic 
redeterminations  of  eligibihty  as 
required  under  8  435.916  of  this 
subchapter. 

(d)  In  subsequently  determining 
disability,  the  physician  and  social 
woricer  must  review  reexamination 
reports  and  the  social  history  and 
determine  whether  the  individual 
continues  to  meet  the  definrtioa. 
Disability  is  considered  to  continue  sntil 
this  determination  is  made. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714 — Medicsl  Assistance) 

Dated:  April  21.  IflSO. 
LoaiaB.Hays. 

Acting  Administrcttor,  Heohh  Care  Financing 
Adminiatralion. 

Approved:  Noyemberft,  1999. 
Louis  W.  SulBvan, 
Secretary. 
(FR  Doc.  89-28843  Filed  12-4-89:  8:45  ami 
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FEDERAL  COMMUNICATIONS 

COMMlSSfOki 

47  CFR  Part  73 

(MM  Docket  Na  88-222;  RIM299} 

Radio  Broadcasting  Services;  Mexico 
Beach,  FL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document,  at  the  request 
of  Robert  G.  Kerrigan,  substitutes 
Channel  257C2  for  Channel  257A  at 
Mexico  Beach.  Florida,  and  modifies  the 
license  for  Station  WMQA(FM)  to 
specify  operation  on  the  higher  powered 
channel.  Channel  257C2  can  be  allotted 
to  Mexico  Beach  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.6  kilometers  (1.6  miles) 
east  to  avoid  a  short  spacing  to  Station 
WKSM(FM),  Channel  258C2,  Fort 
Walton  Beach,  Florida.  The  coordinates 
for  this  allotment  are  North  Latitude  29- 
56-32  and  West  Longitude  85-23-31. 
With  this  action,  this  proceeding  is 
terminated. 
EFFCCnvi  DATES:  January  19, 1989. 


FOR  RJfiTMtH  IMiKmi**  TlO«»  com  ACT 
Nancy  ).  WaUik  Kia«»  Media,  (282)  894- 
6530. 

s<jppi.f  MFPT'ti'-'  i^FCHtw^.-fTotcThfs  is  e 


s>r.upa.i  c;  the  U^ 


.si.on  8  Report 


and  Order.  MM  Docket  No.  89-222. 
adopted  November  17, 1989,  and 
released  December  5. 1989.  The  fufl  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW,  Washington,  D.C  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street.  NW.  Suite  14a 
Washington,  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  i;.S.C.  154.  303. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Tabte  of  FM 
Allotments  is  amended  under  the  entry 
for  Mexico  Beach.  Florida,  by  removing 
Channel  2S7A  and  adding  Channel 
257C2. 

Karl  A.  Kensinger, 

Chief,  Allocatiors  Branch,  Po/icy  andRuies 

Division,  Mass  Media  Btmaa. 

[FR  Doc  80-28751  Filed  12-«-80;  8:45  am) 
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47CFRP»t73 

[MM  Docket  No.  88-321;  RM-e270] 

Radio  Broadcasting  Servicea;  Volcano, 
HA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  at  the 
request  of  Timothy  D.  Martz  allots 
Channel  299A  to  Volcano,  Hawaii,  as 
the  community's  first  FM  service. 
Channel  299A  can  be  allotted  to 
Volcano,  Hawaii,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  The 
coordinates  for  this  allotment  are  19-26- 
00  and  155-15-42.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  January  19, 1990;  The 
window  period  for  filing  applications 
will  open  on  January  22. 1990,  and  close 
on  February  21. 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  J,  Walls,  Mass  Media  Bureau 
(202)  834-853a 


wrnxmottimf  imfoiimatioh  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  18-321. 
adopted  November  2a  19aa  end 
released  December  S.  1989.  The  fuB  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  daring 
nomal  business  hours  in  the  FCC 
Dockets  Branch  pioooi  230),  1919 14 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  asay  also 
be  porcbased  from  the  Coanusskm's 
copy  contractors.  toteniatioBal 
Transcription  Service,  (202)  6»-380a 
2100  M  Street  NW,  Strite  14a 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFS  Fort  73 

Radiobroadcasting. 

PART  73-(AMENOEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AUTHOaiTY:  47  U.S.C  154,  303. 

873.202   [Amantfedl 

2.  Section  73.202(b).  the  Table  ofFM 
Allotments  is  amended  under  Hawaii  by 
adding  Volcano,  Charmel  299A. 

Karl  A.  KenaiasK. 

Chief  Allocotioaa  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  89-86-28752  Filed  12-8-89;  8:45  am] 

stusM  coee  srta-ei-ii 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Administration 

50CFRPart216 

Taking  and  Importing  of  Marina 
Mammala 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 
action:  Notice  of  Finding  of 
Conformance. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NMFS,  announces  that  the 
Governments  of  Venezuela,  the  Republic 
of  Panama,  the  Republic  of  Vanuatu, 
and  the  Republic  of  Ecuador  have 
submitted  information  which 
demonstrates  that  these  nations  and  the 
tuna  purse  seine  fishing  vessels  under 
their  control  are  in  conformance  with 
United  States  marine  mammal 
regulations.  As  a  result  of  this  finding, 
yellowfin  tuna  from  Venezuela,  Panama, 
Vanuatu,  and  Ecuador  may  continue  to 
be  imported  into  the  United  States 
through  1990. 

dates:  This  finding  is  elective  on 
December  11. 1989,  and  remains  in  effect 
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until  December  31, 1990  unless 

superseded. 

FOfI  FUKTHCR  INFOMMATION  CONTACT. 

E.  Charles  Fullerton.  Regional  Director, 
or ).  Gary  Smith.  Deputy  Regional 
Director,  Southwest  Region.  National 
Marine  Fisheries  Service.  NOAA.  300 
South  Ferry  Street.  Terminal  Island,  CA 
90731,  Phone:  (213)  514-6196.  The 
documents  which  form  the  basis  for 
these  findings  are  available  for 
inspection  at  the  Southwest  Regional 
Office  during  regular  business  hours. 
SUPPLEMENTARY  INFORMATION:  On 
March  7. 1989  (54  FR  9436).  the  NMFS 
promulgated  an  interim  rule  within  50 
CFR  216.24  to  implement  the  Marine 
Mammal  Protection  Act  (MMPA) 
Amendments  of  1988,  concerning  the 
importation  of  yellownn  tuna  caught  by 
purse  seining  in  the  eastern  tropical 
Pacific  Ocean  (ETP).  Under  this  rule,  in 
order  to  import  yellowfin  tuna  into  the 
United  States  during  1990.  any  nation 
which  has  purse  seine  vessels  greater 
than  400  tons  carrying  capacity 
operating  in  the  ETP  must  supply 
documentary  evidence  that  it  has  a 
regulatory  program  governing  the 
incidental  taking  of  marine  mammals  in 
the  tuna  fishery  comparable  in  most 
respects  to  that  of  the  United  States. 

The  1986  Annual  Reports,  submitted 
in  July  1989  for  the  purpose  of  renewing 
findings  for  1990,  contain  the  following: 

A.  Publications  relating  to  their 
marine  mammal  regulations: 

Government  of  Venezuela 

1.  Wild  Animals  Protection  Act. 
Official  Gazette  #29289.  August  11. 1970. 


2.  Act  approving  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  Official  Gazatte  #2053 
(Extraordinary).  June  29. 1977. 

3.  Act  approving  the  International 
Convention  on  Whaling-1946.  Official 
Gazette  #3327  (Extraordinary).  January 
18. 1984 

4.  Joint  Resolution  MAC/DGSPA  #459 
and  MARNR/DM  #6a  Regulates  the 
purse-seine  fishery  inside  and  outside 
national  waters  by  Venezuelan-flag 
vessels.  Official  Gazette  #34063. 
September  30. 1988. 

Republic  of  Panama 

1.  Decree  No.  63.  Official  Gazette 
#21156.  October  14. 1988. 

Republic  of  Vanuatu 

1.  The  Maritime  Act  No.  8  of  1981  and 
Maritime  Act  No.  36  of  1982. 

2.  The  Maritime  (Protection  of 
Mammals)  Regulation  No.  33  of  1988. 
October  12. 1988. 

Republic  of  Ecuador 

1.  Resolution  No.  348.  Official  Register 
#3a  September  21. 1988. 

B.  List  of  each  nation's  purse  seine 
vessels  greater  than  400  tons  which 
fished  in  the  ETP.  and  their  status  from 

1986  through  1989. 

C.  Descriptions  of  each  nation's 
regulatory  and  enforcement  programs 
governing  Incidental  taking  of  marine 
mammals  in  the  purse  seine  fishery  for 
yellowfin  tima. 

D.  Fleet  performance  data  for  1986. 

1987  and  1988  for  each  nation,  obtained 
from  the  Inter-American  Tropical  Tuna 


Commission  (lATTC)  based  on  reports 
from  observers  placed  aboard  fishing 
vessels  by  the  lATTC 

The  Assistant  Administrator,  after 
consulalion  with  the  Department  of 
State,  finds  that  the  Governments  of 
Venezuela,  the  Republic  of  Panama,  the 
Republic  of  Vanuatu,  and  the  Republic 
of  Ecuador  have  met  all  of  the  current 
requirements  for  importing  yellowfin 
tuna  during  1990  into  the  United  Stales, 
and  may  continue  to  do  so  through 
December  31. 1990.  subject  to  the  terms 
and  conditions  of  the  Marine  Mammal 
Importation  Regulations  (50  CFR 
216.24(e)). 

In  making  these  findings,  it  is  not 
necessary  to  compare  the  1988  mortality 
rates  of  these  nations  to  that  of  the  U.S. 
fleet  because,  as  clearly  provided  for  by 
the  1988  MMPA  Amendments  (Pub.  L 
100-711).  such  comparability  tests  are  to 
be  applied  starting  with  1989  fishing 
year  data  not  1988  data.  Although  the 
Interim  Final  Rule  Governing  The 
Importation  Of  Tuna  Taken  In 
Association  With  Marine  Mammals  (54 
FR  9438.  March  7, 1989)  was  intended  to 
make  this  clear,  it  did  not.  Therefore,  a 
soon-to-be  published  Final  Rule 
superseding  the  March  7. 1989  rule  will 
make  the  necessary  technical  change  to 
reflect  the  intent  of  the  MMPA 
amendments  concerning  the  need  to 
compare  1988  mortality  rate  data. 

Dated:  December  S,  1989. 
lamas  E.  Douglas,  |r„ 

Acting  Assistant  Administrator  for  Fisherien 
National  Marine  Fisheries  Service. 
[FR  Doc  89-28747  Filed  12-8-89:  8:45  am) 
BftiJin  cooc  asio-as-M 
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This  sectioft  of  tha  FEDERAL  REGISTER 
contains  noticas  to  tha  puMc  of  Iha 

proposed  IssLianca  oi  nias  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  ttie  rule 
malOng  prior  to  ttw  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

AgrlcuRural  Mlarlceting  Service 

7CFRPartf20 

[Docket  No.  AO-09-A1:  FV-M-IOOl 

KiwIfruJt  Grown  in  Cattfomia;  Hearing 
on  Proposed  Amendnient  of  Martcetlao 
Agreement  and  Order  Na  920 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice  of  hearing  on  proposed 

amendments  to  marketing  agreement 

and  order. 

SUMMANY:  Notice  is  hereby  given  of  a 
public  hearing  to  be  held  to  consider 
amending  the  marketing  a^-eement  and 
order  (hereinafter  referred  to  as  the 
order)  which  cover  kiwifniit  grown  in 
California.  The  proposed  amendments 
were  submitted  by  the  Kiwifridt 
Administrative  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  order.  The 
proposed  changes  would  authorize 
conducting  committee  nominations  by 
mail,  change  the  term  of  office  from  2 
years  to  1  year  for  the  three  additional 
grower  members  from  the  districts  with 
the  greatest  production,  and  authorize  a 
late  payment  charge  on  ddinquent 
handler  assessments.  These  dianges 
were  recomtnended  by  the  committee  to 
improve  the  administration,  operations 
and  fimctioning  of  the  marketing  order 
program. 

DATES:  The  hearing  will  begin  at  9HJ0 
a.m.  on  January  19. 1990. 
ADDRESSES:  The  hearing  wiH  be  held  in 
the  Processed  Products  Branch  Training 
Room.  2202  Monterey  Street.  Fresno^ 
Calfomia  93721. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  this  notice  of  hearing  may  b« 
obtained  from  Robert  J.  Cuxry, 
California  Marketing  Field  Office. 
USDA.  AMS.  1755  North  Gateway.  Suite 
B,  Fresno.  California  83727,  telephone 
(209]  456-2202.  or  Robert  F.  Matthews. 
Marketing  Order  Administration  Brandt. 


Fruit  and  Vegetable  Diviaiea.  AMS» 
USDA.  P.O.  Box  96456.  Room  2523-3. 
Washington.  D.C  20090-6458.  telephone 
(202)  447-2431. 
SUPPlBIUNTAflT  INJ'ORMATkOM:  Thia 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  erf 
Title  5  of  the  United  States  Code  and. 
therefore,  is  exduded  from  the 
requirements  of  Executive  Order  12291 
and  Departmental  Regulation  1512-1. 
The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  tA  1937.  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  part  90C^. 

The  Regulatory  Flexibility  Act  (5 
U.SX1  601  et  seq.),  effective  January  1. 
1981,  api^ies,  and  seeks  to  «i9ure  ^at, 
within  the  statutory  authority  of  a 
program,  the  regulatory  and  reporting 
requirements  of  the  program  are  tailOTcd 
to  the  size  and  nature  of  sntaJl 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  possible  regulatory  and 
informational  iaopect  of  the  proposala  on 
small  businesses. 

Except  for  Iht)posal  No.  4  on 
conforming  changes  which  is  submitted 
by  the  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  United 
States  Department  of  Agricidture,  the 
proposals  have  been  submitted  by  the 
Kiwifruit  Administrative  Committee 
(committee).  The  committee  works  with 
the  Department  in  administering  the 
marketing  agreement  and  order.  These 
proposals  have  been  widely  discussed 
within  the  California  kiwifruit  industry 
but  have  not  received  the  approval  of 
the  Secretary  of  Agriculture. 

The  public  hearing  is  for  the  ptirposes 
of:  (1)  Receiving  evidence  about  th* 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments  of  the  marketing  agreement 
and  order  and  to  any  appropriate 
modifications  thereof;  (2)  determining 
whether  there  is  a  need  for  the  proposed 
amendments  to  the  marketing  agreemenl 
and  order  and  (3)  determining  whether 
the  proposed  amendments  or 
appropriate  modifications  thereof  will 
tend  to  effectuate  the  declared  policy  of 
the  Act 

All  persons  wishing- to  s«^mit  written 
material  in  ewideatx  at  the  hearing 
should  be  prepared  to  subaiit  lour 
copies  of  such  material  at  the  bearing 


and  have  any  prepared  tealhuouy 
available  for  presentatifn  at  the  heartng. 

Frt)m  the  time  difs  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  this  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  diecaasing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  ffi> 
interest  in  the  proceeding.  The 
prohibition  applies  to  employee*  in  the 
following  organizational  units:  Office  of 
the  Secretary  of  Agriculture;  Office  of 
the  Administrator,  Agricultural 
Marketing  Senriee;  CWnce  of  the  General 
Connsd,  except  Regional  Attomejrs;  and 
the  Fruit  and  Vegetable  Drvision, 
Agriculturai  Marketing  Service. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

List  of  Sub)ectt  in  7  CFR  Fart  920 

California.  Kiwifruit,  Marketing 
agreements  and  orders. 

Authority:  Sees.  1-19, 48  Stat  31,  as 
amended-  7  U.S.a  601-674. 

Testimony  is  invited  on  the  foUowing 
proposals  or  appropriate  modificatiana 
of  such  proposals: 

PART  920-KIWIFRUrr  GROWN  IN 
CAUFORNIA 

Proposal  Na  1 

Revise  S  920.21  to  read  as  foUomr 

Section  920.21    Term  of  office. 

The  term  of  o^ice  of  each  menber  and 
alternate  member  of  the  committee  ahall  be 
two  years  from  the  date  of  their  selection  and 
until  their  successors  are  selected;  except 
that  the  term  of  office  of  the  three  additional 
members  and  their  alternates  selected  from 
the  three  districts  with  the  highest  production 
in  the  prior  fiscal  period  shall  be  one  year. 
Except  as  otherwise  provided  in  this  part  the 
terms  of  office  shall  begin  on  Augnst  1  md 
end  on  the  last  day  of  July.  Members  and 
alternates  may  serve  np  to  three  consecutive 
two-year  ternis  or  six  consecutive  one-year 
terms  on  the  conunittec  or  ■  cambination 
thereof  not  to  exceed  six  yean. 

Proposal  No.  2 

Revise  i  920.22  to  read  as  foRows: 

Section  020.22    Nominotioa. 

(a)  Except  a*  pnmded  io  paragraph  (b)  of 
this  section,  the  committee  shall  hoUi,  er 
cause  to  be  held,  not  later  thaa  }uly  15  of 
each  year,  a  meeting  or  meetings  of  growers 
in  each  district  for  the  pnrpose  of  designating 
nominees  to  serre  as  gn>wgr  members  and 
altematM  on  the  committee.  Asy  soch 
meettai(B  shaU  lie  sufwrviwd  by  tke 
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committee,  which  shall  prescribe  such 
procedures  as  shall  be  reasonable  and  fair  to 
all  persons  concerned. 

(b)  Nominations  in  any  or  all  districts  may 
be  conducted  by  mail  in  a  manner 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

(c)  Qnly  growers  may  participate  in  the 
nomination  of  grower  members  and  their 
alternates.  Each  grower  shall  be  entitled  to 
cast  only  one  vote  for  each  nominee  to  be 
elected  in  the  district  in  which  such  grower 
produces  kiwifruit.  No  grower  shall 
participate  in  the  election  of  nominees  in 
more  than  one  district  in  any  one  fiscal  year. 

(d)  A  particular  grower  shall  be  eligible  for 
membership  as  member  or  alternate  member 
to  fill  only  one  position  on  the  committee. 

(e)  The  pubhc  member  and  alternate  shall 
be  nominated  by  the  grower  members  of  the 
committee. 

Proposal  No.  3 

Amend  S  920.41  by  revising  the  last 
sentence  of  paragraph  (a]  to  read  as-follows: 

Section  920.41    Assessments. 

(a)  *  *  *  If  a  handler  does  not  pay  any 
assessment  within  the  time  established  by 
the  Secretary  upon  recommendation  of  the 
committee,  the  assessment  may  be  subject  to 
an  interest  or  late  payment  charge,  or  both, 
as  established  by  the  Secretary  upon 
recommendation  of  the  committee. 


Proposal  No.  4 

Make  such  other  changes  as  may  be 
necessary  to  make  the  entire  order  conform 
nvith  any  amendments  thereto  that  may  result 
from  this  hearing. 

Dated:  December  6, 1989. 
Daniel  Haley, 
Administrator. 
(FR  Doc  89-28861  Filed  12-8-89;  8:45  am] 

BtUJNQ  CODE  3410-0241 


7  CFR  Part  967 
[FV-90-106PR] 

Celery  Grown  In  Florida;  Increase  In 
Expenses 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
increase  expenditures  under  Marketing 
Order  No.  967  for  the  1988-89  and  1989- 
90  fiscal  years  established  under  the 
celery  marketing  order.  The  increases 
are  necessary  to  meet  previously 
unanticipated  expenses.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 
DATES:  Comments  must  be  received  by 
January  10. 1990. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  Comments 
must  be  sent  in  triplicate  to  the  Docket 


Clerk,  Marketing  Order  Administration 
Branch,  FV,  AMS.  USDA.  P.O.  Box 
96456,  Room  2S2S-S,  Washington.  DC 
20090-6456.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Docket  Qerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT. 

Beatriz  Rodriguez,  Marketing  Specialist. 
Marketing  Order  Administation  Branch. 
FV.  AMS  USDA.  P.O.  Box  96456.  Room 
2525-S,  Washington.  DC  20090-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  967  (7  CFR  part  967).  both 
as  amended,  regulating  the  handling  of 
celery  grown  in  Florida.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

lliis  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Piursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  order  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  seven 
handlers  of  celery  grown  bi  Florida  who 
are  subject  to  regulation  under  the 
celery  marketing  order  and 
approximately  13  producers  of  celery  in 
the  production  area;  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administation  (13  CFR 
121.2)  as  those  having  annual  receipts  of 
less  than  $500,000,  and  small  agriciiltural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  celery  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  celery  marketing  order  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
celery  handled  from  the  beginning  of 
such  year.  An  annual  budget  of 


expenses  is  prepared  by  the  Florida 
Celery  Committee  (Committee)  and 
submitted  to  the  U.S.  Department  of 
Agriculture  for  approval.  The  members 
of  the  Committee  are  handlers  and 
producers  of  celery.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  Committee  conducted  a  telephone 
vote  on  August  24. 1989,  to  confirm  the 
motion  which  was  made  at  the  May  24. 
1989.  meeting  to  increase  expenses  and 
unanimously  recommended  increasing 
expenses  for  the  1988-89  fiscal  year  by 
$32,000  bringing  the  total  budget  fi'om 
$126,000  to  $158,000.  A  final  rule  on  the 
expenditures  and  assessment  rate  for 
the  1988-89  fiscal  year  was  published  in 
the  August  5, 1988,  issue  of  the  Federal 
Register  (53  FR  29443).  The  reason  for 
the  increase  in  expenses  involves  an 
over-expenditiire  of  two  line  items  in  the 
budget  which  are  travel  by  Committee 
personnel  and  promotion, 
merchandising  and  public  relations. 
These  two  over-expenditures  account 
for  the  total  over-expenditures  of 
$32,000.  Reserve  funds  would  be  used  to 
cover  the  additional  expenses. 

In  addition,  the  Committee  held  a 
telephone  conference  on  October  30, 
1989,  and  unanimously  recommended 
increasing  expenses  for  the  1989-00 
fiscal  year  by  $44,000  bringing  the  total 
budget  from  $127,000  to  $171,000.  A  final 
rule  on  the  expenditures  and  assessment 
rate  for  the  1989-90  fiscal  year  was 
published  in  the  August  25, 1989,  issue  of 
the  Federal  Register  (54  FR  35316).  The 
reason  for  the  increase  in  expenses 
involves  an  over-expenditure  of  several 
line  items  which  include:  $15,000  in 
administative  fees:  $1,200  in  travel 
expenses  by  Committee  members;  $2,000 
in  Committee  staff  travel  expenses;  $200 
in  telephone  miscellaneous  expenses; 
and  $400  in  the  contingency  reserve. 
These  items  account  for  the  total  over- 
expenditxire  of  $44,000.  It  is  not 
necessary  to  propose  an  increase  in  the 
assessment  rate  for  the  1989-90  fiscal 
year  as  adeqi<ate  reserve  funds  are 
available  to  cover  the  additional 
expenses. 

There  are  no  additional  costs  on 
handlers  as  a  result  of  this  proposed 
action.  Therefore,  the  Administrator  of 
the  AMS  had  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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List  of  Subjects  in  7  CFR  Part  967 

Celery,  Florida,  Marketing  agreements 
and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  967  is  proposed  to 
be  amended  as  follows: 

PART  967— CELERY  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  967  continues  to  read  as  follows: 

Authority.  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

§967.324    (Amended) 

2.  Section  967.324  is  amended  by 
changing  "$126,000  to  $158,000." 

§967.325    (Amended) 

3.  Section  967.325  is  amended  by 
changing  "$127,000  to  $171,000." 

Dated:  December  6, 1989. 
WUUam  ].  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-28882  Filed  12-^-89;  8:45  am] 
BILUNS  CODE  MtO-02-M 


7  CFR  Part  979 
[Docket  No.  FV-90-1 10] 

Melons  Grown  in  South  Texas; 
Proposed  Expenses  and  Assessment 
Rate 

AOENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenses  and  establish  an 
assessment  rate  under  Marketing  Order 
979  for  the  1989-90  fiscal  period. 
Authorization  of  this  budget  would 
allow  the  South  Texas  Melon  Committee 
to  incur  expenses  reasonable  and 
necessary  to  administer  the  program. 
Funds  for  this  program  would  be  derived 
from  assessments  on  handlers. 
DATES:  Comments  must  be  received  by 
December  21, 1989. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Qerk.  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456.  Room 
2085-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
nimiber  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
POR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson.  Marketing  Order 


Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456.  Room  252&-S.  Washington. 
DC  20090-6456,  telephone  202-447-5331. 
SUPPUEMENTARY  INFORMATION:  This  rule 

is  proposed  under  Marketing  Agreement 
No.  156  and  Marketing  Order  No.  979  (7 
CFR  part  979).  regulating  the  handling  of 
melons  grown  in  South  Texas.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  Impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  35  handlers 
of  Texas  melons  under  this  marketing 
order,  and  approximately  70  producers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
of  Texas  melons  may  be  classified  as 
small  entities. 

The  budget  of  expenses  for  the  1989- 
90  fiscal  year  was  prepared  by  the  South 
Texas  Melon  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  melons.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input 


The  assessment  rate  recommended  by 
the  conunittee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  melons.  Because  that  rate 
would  be  apphed  to  actual  shipments,  it 
must  be  established  at  a  rate  which 
would  produce  sufficient  income  to  pay 
the  committee's  expenses. 

The  committee  met  on  November  7. 
1989.  and  unanimously  recommended  a 
1989-90  budget  of  $327,244.  This  total 
exceeds  last  year's  budget  of  $308,438  by 
$18,806.  Administrative  expenses, 
including  salaries,  travel  and  office 
expenses,  have  been  increased  $12,860. 
In  addition,  the  amount  budgeted  for 
production  research  has  been  increased 
$10,000  to  $114,398,  and  promotion 
expenses  have  been  reduced  $4,054  to 
$115,946. 

The  committee  also  unanimously 
recommended  an  assessment  rate  of  4 
cents  per  carton,  the  same  as  last  year. 
The  recommended  assessment  rate, 
when  apphed  to  anticipated  shipments 
of  7,650,000  cartons,  would  yield 
$306,000  in  assessment  revenue.  This 
amount,  when  added  to  $21,244  imm  the 
reserve,  would  be  adequate  to  cover 
budgeted  expenses.  Additional  reserve 
funds  could  be  used  to  meet  any  deficit 
in  assessment  income. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  Flowever,  these 
costs  would  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1989-90  fiscal  period  began  in 
October,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  year  apply  to  all  assessable 
melons  handled  during  the  fiscal  period. 
In  addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committee  at  a  public  meeting. 
Therefore,  it  is  found  and  determined 
that  a  comment  period  of  less  than  30 
days  is  ap^priate  because  the  budget 
and  assessment  rate  approval  for  this 
program  needs  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  in  a  continuous  basis. 
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Marketing  agreements  and  orders. 
Melons.  Texas. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
979  be  amended  as  follows: 

PART  979-MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  SUt  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  979.212  is  added  to  read  as 
follows: 

S  979.212    ExpansM  and  assessment  rate. 

Expenses  of  $327,244  by  the  South 
Texas  Melon  Committee  are  authorized 
and  an  assessment  rate  of  $0.04  per 
carton  of  melons  is  established  for  the 
fiscal  period  ending  September  30, 1990. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  December  6, 1989. 
William  |.  Doyle. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc  89-28863  Filed  12-6-89;  8:45  amj 
BILUNQ  COOC  S41»-0>-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

lAlrspace  Docket  Fto.  e»-AWP-26] 

Proposed  Revision  of  Los  Alamltos, 
CA,  Control  Zone 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKMC  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  to  revise 
the  description  of  Los  Alamitos  AAF 
Control  Zone,  CA.  The  intended  effect  is 
to  eliminate  the  control  zone  cutout  for 
Meadowlark  Airport.  Meadowlark 
Airport  is  now  permanently  closed.  This 
action  will  extend  the  Los  Alamitos 
Control  Zone  to  encompass  the  radius 
area  over  Meadowlark  Airport 
DATES:  Comments  must  be  received  on 
or  before  January  15, 1990. 
ADOflESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
System  Management  Branch.  AWP-SSa 
Docket  No.  89-AWP-26.  Air  Traffic 
Division.  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel 


Westera-Pacific  Region.  Federal 
Aviation  Administration.  Room  eWl4, 
15000  Aviation  Boulevard.  Lawxulale, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  System 
Management  Branch.  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dan  Martin.  Airspace  Specialist.  System 
Management  Branch.  AWP-530.  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale.  California  90261. 
telephone  (213)  297-0186. 
SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
"Supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical  economic, 
environmental  and  energy  aspects  of 
the  proposal.  Commimications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AWP-2a"  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  conununications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division.  15000 
Aviation  Boulevard,  Lawndale, 
CaUfomia  90261.  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
¥vith  this  rulemaking  will  be  filled  in  the 
docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  P.O.  Box  92007. 


Worldway  Postal  Center,  Los  Angeles. 
California  90009.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  ll-2a  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.171  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  description  of  the 
Los  Alamitos  Control  Zone.  The 
Meadowlark  Airport  zone  was  excluded 
from  the  Los  Alamitos  Control  Zone. 
This  airport  has  been  permanently 
closed.  This  area  will  now  be  included 
in  the  revised  description  of  Los 
Alamitos.  Section  71.171  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3. 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  control  zones. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  followr. 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AMthocUy:  40  US.C.  134a(a).  lS45(a).  ISIO; 
Executive  Order  108S4: 40  U.S.C  106(g) 
(ReviMd  Pub.  I.  87-449.  January  IZ  1983):  14 
CFR  11.6S. 
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§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Los  Alamitos  AAF,  CAA    [Revised] 

Within  a  5-miIe  radius  of  Los  Alamitos 
Armed  Forces  Reserve  Center  (lat 
33*47'30"  N.,  long.  118°02  50"  W).  Excluding 
that  portion  within  the  Long  Beach,  CA. 
control  zone.  This  control  zone  is  effective 
from  0700  to  2200  hours  local  time  daily,  or 
during  specific  times  and  dates  established  in 
advance  by  a  Notice  to  Airmen  which  will  be 
continuously  published  in  the  "Airport/ 
Facility  Directory." 

Issued  in  Los  Angeles,  California,  on 
November  22, 1989. 

Jacqueline  L  Smith, 

Manager,  Air  Traffic  Division,  Western- 
Pacific  Region. 

[FR  Doc.  89-28800  Filed  12-6-89;  6:45  am] 
BILUNO  COOC  4tlO-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  89-AGL-17] 

Proposed  Transition  Area 
Establishment;  Casselton,  ND 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  the  Casselton,  ND,  transition 
area  to  accommodate  a  new  VOR/DME 
Runway  31  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Casselton 
Regional  Airport  Casselton.  ND.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  February  1, 1990. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Asst  Chief. 
Counsel  AGL-7,  Attn:  Rules  Docket  No. 
89-AGL-17,  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  French,  Air  Traffic  Division, 
Systems  Management  Branch.  AGI/-530. 
Federal  Aviation  Administration,  2300 


East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7477. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  89-AGL-ir'.  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
FAA.  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-030.  800 
Independence  Avenue,  S.W.. 
Washington,  DC  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  \  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area 
airspace  near  Casselton,  ND. 


The  transition  area  is  being  established 
to  accommodate  a  new  VOR/DME 
Runway  31  SLAP  to  Casselton  Regional 
Airport. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rules 
requirements.  Section  71.181  of  part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.eE  dated 
January  3. 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

CaMelton,  ND    [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5.5-mile 
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radius  of  the  uaflseltan  Re^onal  Airport  (l«t. 
46*51  ir  N,  long.  STirsr  W):  and  within 
1.75  ailM  nch  ride  of  tha  110*  bearing  from 
the  airport,  extending  from  the  5.5-mile  radius 
area  to  &S  miles  soatkeast  of  the  airport, 
excluding  that  portion  which  overlies  the 
Fargo,  ND,  transition  area. 

Issued  in  Des  Plaines.  Illinois,  on 
November  28. 1989. 
Teddy  W.  Buicham, 
Manager.  Air  Traffic  Division. 
(FR  Doc.  89-28798  FQed  12-8-89:  8:45  am] 
MLUNaCOOE  MIO-U-M 


14  CFR  Part  71 

[Airspace  Docket  No.  SS-ANM-OIC] 

Alteration  of  Medf  ord  Control  Zone, 
Medford,OR 

AQENCv:  Federal  Aviation 

Administration  (FAAJ.  DOT. 

ACTKM:  Notice  of  proposed  nitemaking. 

summary:  This  notice  proposes  (o  alter 
the  Medford  Oegoa  Control  Zone  by 
increasing  the  size  of  oontrolied 
airspace  far  the  establishment  of  an 
instrament  approach  to  at  the  Medford- 
Jackson  County  Aiipotl  Tlie  additional 
airspiace  would  segregate  aircraft 
operating  under  Visual  Flight  Rules 
(VFR]  conditions  beat  aircraft  operating 
under  instraaieat  Flight  Rules  (IFR3 
procedures.  The  area  wookl  be  depicted 
on  aeronautical  charts  to  provide  a 
reference  for  the  aviation  publia 
DATES:  Comments  imist  be  received  on 
or  before  February  Z,  1990, 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Mantiger. 
Airspace  ft  System  Mai>agement  Branch, 
ANM-53a  Federal  Aviation 
Administration.  Docket  No.  89-ANM- 
016, 17900  Pacific  Highway  Sooth.  G- 
68966.  Seattle,  Washington  9816& 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jerry  Parker,  ANM-538,  Federal 
Aviation  Administration,  Docket  No.  89- 
ANM-016, 17900  Pacific  Highway  South, 
C-68966,  Seattle.  Washington  98168, 
Telephone:  (206)  431-2525. 
SUPPt^MENTARY  MFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  su^estions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  propose!.  Comments 
are  specifjcally  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  tfie  airspace  docket  number  and 
be  submitted  m  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  Aeir 
comments  on  this  notice  must  sulMnit 
with  tiiose  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ANM-OIO".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  AH  commnnications 
received  on  or  before  the  specified 
closing  date  iat  comments  will  be 
considered  before  taking  any  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  diaaged 
in  the  Bjjit  of  comments  received.  AD 
comments  submitted  vriO  be  available 
for  examination  at  the  address  fisted 
above  both  before  and  after  the  closing 
date  {or  commenls.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Availability  of  NnZftTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  RalewsVing  {NFIIM) 
by  submitting  a  request  to  the  Federal 
Aviation  Admimstratian,  Airspaoe  ft 
System  Management  Branch.  17900 
Pacific  Highway  Soath.  C-68966.  Seattle. 
Washington.  98168.  Communications 
must  identify  the  Notice  number  of  this 
NPRM.  Persons  interested  in  baiog 
placed  on  a  mailing  list  for  futuie 
NPRM*!  should  also  request  a  copy  of 
Advisory  Circular  11-2  A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  proposes  an  amendment  to 
S  71.163  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  pari  71)  to 
provide  additional  controlled  airspace 
for  establishment  of  a  VHF 
omnidirectional  range/ifistance 
measuring  eqtiipment  (VOR/DMK| 
approach  to  the  Medford-Jackson 
County  Airport  Oregon. 

The  additional  airspace  would 
segregate  aotraft  operating  under 
Visual  Flight  Rules  (VFR)  conditions 
from  aircraft  operating  under  Instrument 
Flight  Rules  (IFR)  procedures.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts,  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

Section  71.163  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 


Handbook  7400.6E  dated  lanuary  3. 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
rootine  amendments  are  necessary  to 
keep  diem  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
PoUcies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  wdl  only  a£fect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  (his  rale,  if  promulgated, 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Pait  Ti 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordin^y,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administratioa  propoaes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— Ot  Su:>H  &     ON  OF  FEDERAL 
AIRWAYS.  AHEA    JW  ROUTES, 
CONTROLLED  AmSPACE,  AND 
REPORTING  POINTS 

1.  The  audMirity  citation  for  part  71 
continues  to  read  as  follows: 

Antkority:  4S  U.S.C  1348(a).  1354(a),  1510; 
Executive  Order  10854: 49  (LS.C  106(g) 
(Revised  Pub.  L  97-448,  lanuarjr  12. 1963);  14 
CFR  11.69. 

87L163   [Amended] 

2.  Section  71.163  is  amended  as 
follows: 

Medfofd  Cootrol  Zone,  Madfoni,  Oraton 
[AniMidedl 

On  the  sixth  line  after  "VORTAC"  add— 
"and  within  5  miles  each  side  of  the  Medford 
VORTAC 164  radial  extending  from  die  5 
mile  radius  sone  to  28  miles  south  of  the 
Medfotd-Jackson  County  Airport" 

Issued  in  Seattle,  Washington,  on 
November  £4. 1968. 
Temple  H.  lohnsoii,  )r.. 
Manager,  Air  Traffic  Division  Northwest 
Mountain  Region. 

[FR  Doc  69-28799  Filed  12-8^89;  B.-4S  am] 
HUMQ  COM  4S1*-1»-M 
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14CFRPwt71 

(AhlpMe  Docket  Na  89-ACE-35] 

Propose  AHeratirtn  of  Control  Zone 
Knot  No»te>  whn«man  Air  Foroo 
Base.  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMAirr:  This  Notice  proposes  to  alter 
the  control  zone  description  for 
Whiteman  Air  Fort:e  Base,  Knob  Noster, 
Missouri.  The  Whiteman /Windsor  VOR 
has  been  removed  from  service. 
Accordingly,  reference  to  the  VOR  will 
be  deleted  from  the  control  zone 
description. 

DATES:  Comments  must  be  received  on 
or  before  January  11, 1990. 

ADMKtStS:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration.  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  ACE-530,  601  East  12th  Sb«et 
Kansas  City,  Missouri  64106,  Telephone 
(816)  426-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
CotmseL  Central  Region,  Federal 
Aviation  Administration,  Room  1558, 
601  East  12th  Street  Kansas  City. 
Missouri. 

An  infonnal  docket  may  be  examined 
at  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division. 

FOR  njRTHER  INFORMATION  CONTACT! 

Lewis  G.  Harp,  Airspace  Specialist 
System  Management  Branch.  Air  Traffic 
Division,  ACE-530,  FAA.  Centi-al 
Region.  601  East  12th  Sb^et  Kansas 
City.  Missouri  64106.  Telephone  (616) 
426-3408. 

SUPPtEMENTARY  INFORMATION: 

Commmts  Inrited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  subinitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  System  Management  Branch.  Air 
Traffic  Division,  Federal  Aviation 
Administi-atioo,  601  East  12th  Street 
Kansas  City,  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 


for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

AvailabUityofNPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration. 
System  Management  Branch.  601  East 
12th  Street  Kansas  City.  Missouri  64106, 
or  by  calling  (816)  426-3408, 

Commtmications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  further  NPRMS  shook!  also 
request  a  copy  of  Advisory  Qrcolar  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  subpart  F.  1 71.171  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  control  zone 
description  at  Knob  Noster  Whiteman 
Air  Force  Base,  Missouri.  This  action 
propoaes  to  delete  reference  in  the 
control  zone  description  to  the 
Whiteman/Windsor  VOR  since  this 
naviational  aid  has  been  removed  from 
service. 

Section  71.171  of  part  71  of  the  Federal 
Aviation  Regulations  was  rqmblished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  tiiem  operationally  current 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  aSect  air  traffic  procedures  and  air 
navigation,  it  is  certified  diat  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  hi  14  CFR  Part  71 

Aviation  safety,  control  zones. 

The  Pn^KMod  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 


PART  71-0E8IQNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS. 

1.  The  authority  dtation  for  part  71 
continues  to  read  as  foUowr 

Authority:  49  U.S.C  1348(a).  1354(a).  1510: 
Executive  Order  10854:  40  U.&C  10a(g) 
(Revised  Pub.  L  97-449.  January  U.  1983):  14 
CFR11J». 


{71.171    [AmwMtod] 

2.  Section  71.171  is  amended  as 
follows: 

Knob  Noster  Whiteman  AFB,  MO  [Revised] 

Within  a  5-mile  radius  of  Whiteman  AFB, 
Knob  Noster.  Missouri.  (Iat  38*4350"  N.. 
long,  ga'saoo"  W):  within  2  miles  each  side 
of  the  Whiteman  TACAN  185  radial, 
extending  from  5-mile  radius  to  7  miles  south 
of  the  TACAN.  This  control  zone  is  effective 
during  the  speciRc  dates  and  times 
estabUshed  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Kansas  City,  Missouri,  on 
November  27, 1989. 

Qaranca  E.  NetvtMm, 

Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc  88-28797  Filed  12-8-80: 8:45  am] 

BILUNG  COOC  4S10-1S-N 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  432 

Trade  Regulation  Rule;  Power  Output 
ClBlma  For  AmpHflers  UtlBzed  In  Home 
cmvnainmoni  prooucis 

AOCNCV:  Federal  Trade  Coounission. 

ACTION:  Regulatory  Flexibility  Review, 
request  for  comments;  extensio'i  of 
deadline  for  submission  of  comments. 


r.  The  Federal  Trade 
Commission  (FTC),  in  accordance  with 
the  Regulatory  Flexibility  Act  and  its 
Plan  for  Periodic  Review  of  Commission 
Rules,  46  FR  35118  (1981).  is  soUdting 
comments  and  data  on  whether  the  Rule 
on  power  output  daims  for  amplifiers 
utiUzed  in  home  entertainment  products 
has  had  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  if  it  has,  whether  the  Rule  should  be 
amended  to  minimize  such  impact  In 
the  Federal  Register  Notice  announcing 
this  proceeding,  the  deadline  for  public 
comments  was  November  25. 1989  (54 
FR  43435.  October  25, 1989).  Due  to  the 
request  for  additional  time  within  which 
to  prepare  comments,  the  Commission 
has  extended  the  deadline  for  public 
comments  to  January  26, 1990. 
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dates:  All  comments  and  data  should 
be  received  by  the  Commission  no  later 
than  January  26. 1990. 
AOOmsSCS:  Comments  should  be  sent 
to  Secretary,  Federal  Trade 
Commission.  Washington,  DC  20580. 
Comments  should  be  identified  as 
"RFA — Amplifier  Rule"  comments. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  Eliot  Easton.  Sr..  Esq..  Special 
Assistant— Division  of  Enforcement. 
Bureau  of  Consumer  Protection.  Federal 
Trade  Commission,  Washington.  DC 
20580.  (202)  326-3029. 

List  of  Subjects  in  16  CFR  Part  432 

Amplifier  rule.  Trade  practices. 

By  direction  of  the  Commission. 
Donald  S.  Claik. 
Secretary. 

[FR  Doc.  89-28884  Filed  12-8-89;  8;45  am] 
BIU.IMQ  CODE  <7SO-01-«I 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  14 
RIN  2900-AE15 

Recognition  of  Organizations, 
Representatives,  Attorneys,  and 
Agents 

agency:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulatory 

amendments. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  existing 
procedures  and  requirements  regarding 
accreditation  of  cretain  individuals  as 
representatives  of  claimants  for  benefits 
administered  by  VA.  These  amendments 
are  designed  to  improve  VA's  ability  to 
assure  the  availability  of  high-quality 
representation  for  claimants. 
DATES:  Comments  must  be  received  on 
or  before  January  la  1990.  Comments 
will  be  available  for  public  inspection 
until  January  22, 1990.  It  is  proposed  to 
make  these  amendments  effective  30 
days  after  publication  of  the  final  rule. 
AOOfiESS:  Interested  persons  are  invited 
to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  proposed  regulations  to:  Secretary 
of  Veterans  Affairs  (271A),  810  Vermont 
Avenue,  NW..  Washington,  DC  20420. 
All  written  comments  received  will  be 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit,  room  132  at 
the  above  address,  between  the  hours  of 
8  a.m.  and  4  p.m.,  Monday  through 
Friday  (except  holidays),  until  January 
22. 1990. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Hipolit  Acting  Deputy 

Assistant  General  Counsel  (022A)  202- 

233-2440. 

SUPPLEMENTARY  INFORMATION:  VA 

proposes  two  amendments  to  existing 
regulations  in  38  CFR  part  14.  One 
would  authorize  accreditation  as  claim 
representatives  of  individuals  working 
at  least  1,000  hours  annually  for 
organizations  recognized  by  VA  to 
represent  veterans'  benefit  claimants. 
The  second  would  establish  criteria  for 
the  accreditation  of  county  veterans' 
service  officers  as  claim  representatives 
based  on  recommendation  and 
supervision  by  State  organizations 
recognized  by  VA  to  represent  veterans' 
benefit  claimants. 

Regulations  governing  accreditation  of 
service  organization  personnel  as 
representatives  of  veteran's  benefit 
claimants  presently  require  that  such 
individuals  be  either  full-time  employees 
or  members  of  an  organization 
recognized  by  VA  to  represent  veterans 
in  the  benefit-claim  process.  The 
rationale  for  the  requirement  of  full-time 
employment  has  been  that  the 
representative  should  be  sufficiently 
dependent  upon  remuneration  from  the 
recognized  organization  as  to  assure 
accountability  in  the  performance  of 
responsibilities  involved  in  the  claim 
process.  However.  VA  believes  less- 
than-full-time  employment  does  not 
connote  lack  of  accountability  when  the 
representative  works  a  considerable 
number  of  hours  annually  for  the 
recognized  organization  and  is  thus 
significantly  dependent  upon  the 
organization  as  a  source  of  livelihood. 
The  Employment  Retirement  Income 
Security  Act  of  1974  (ERISA)  includes  a 
provision.  29  U.S.a  1052(a)(3)(A). 
essentially  requiring  that  employees 
working  at  least  1.000  hours  per  year  be 
afforded  the  right  to  participate  in 
employee  retirement  plans,  thereby 
recognizing  the  significant  economic 
nexus  between  such  employees  and 
their  employer.  Further,  the  part-time 
status  of  an  employee  does  not  insulate 
the  employer  from  responsibility  for  the 
employee's  failure  to  perform  properly 
the  responsibilities  incident  to  his  or  her 
position.  Part-time  employment  of  the 
nature  contemplated  certainly  suggests 
a  greater  degree  of  supervision  and 
control  than  does  mere  membership  in 
an  organization,  which  currently  is 
sufficient  to  permit  accreditation.  For 
these  reasons.  VA  has  tentatively 
concluded  the  proposed  amendment  to 
authorize  accreditation  of  employees  of 
recognized  organizations  working  at 
least  1.000  hours  annually  will  not 
undermine  the  purpose  of  VA 


regulations  regarding  recognition  of 
organizations  and  representatives  to 
assure  that  claimants  for  veterans' 
benefits  received  qualified,  responsible 
representation  in  the  preparation, 
presentation,  and  prosecution  of  claims. 

The  second  proposed  amendment 
would  set  out  criteria  under  which  a 
State  organization  which  has  been 
recognized  by  VA  to  represent 
claimants  could  seek  accreditation  of 
county  veterans'  service  officers  as 
representatives,  even  though  such 
officers  are  not  employed  by  the  State 
organization.  VA  has  for  years 
recognized  some  such  service  officers 
under  the  theory  that  they  are  so  closely 
associated  with  the  State  as  to  be 
considered  State  employees.  However, 
no  criteria  currently  exist  for 
determining  whether  such  service 
officers  should  qualify  for  accreditation 
on  this  basis.  The  proposed  amendment 
would  establish  criteria  in  the  regulation 
regarding  adequate  training,  testing,  and 
monitoring  of  county  service  officers  to 
assure  quality  representation  of 
veterans'  benefit  claimants.  Further,  the 
proposed  regulations  would  provide 
recognized  State  organizations  with 
clear  and  uniform  standards  to  apply  in 
determining  whether  to  certify  county 
service  officers  as  qualified  to  represent 
claimants. 

The  Secretary  hereby  certifies  that 
these  proposed  regulatory  amendments 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  these 
proposed  regulatory  amendments  are 
therefore  exempt  from  the  initial  and 
final  regulatory-flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
the  proposed  regulatory  amendments 
affect  only  internal  VA  procedures  and 
policies  and  would  not  have  any 
adverse  economic  impact  on  or 
significantly  increase  costs  to 
consumers,  individual  industries. 
Federal.  State,  and  local  government 
agencies,  or  geographic  regions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  those 
regulations. 

list  of  Subjects  in  38  CFR  Part  14 

Administrative  practice  and 
procedure.  Claims.  Organization  and 
functions  (Government  agencies). 
Veterans. 
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Approved:  November  13, 1989. 
Edward  J.  Darwinski. 
Secretary. 

PART  14-{AMENDE0] 

In  38  CFR  Part  14.  LEGAL  SERVICES, 
GENERAL  COUNSEL.  In  S  14.629, 
paragraph  (a)(2)  is  proposed  to  be 
revised  and  an  authority  citation  is 
proposed  to  be  added,  to  read  as 
follows: 

914^29    Requirwnents  for  accrsditation 
of  repressntattvet,  agents,  and  attorneys. 

«        •        •        •         • 

(a)  *  •  * 

(2)  Is  either  a  member  in  good 
standing  or  a  paid  employee  of  such 
organization  working  for  it  no  less  than 
1.000  hours  annually;  is  accredited  and 
functioning  as  a  representative  of 
another  recognized  organization:  or.  in 
the  case  of  a  county  veterans'  service 
officer  recommended  by  a  recognized 
State  organization,  meets  the  following 
criteria: 

(i)  Has  successfully  completed  a 
course  of  training  and  an  examination 
which  have  been  approved  by  a  VA 
District  Counsel  within  the  State:  and 

(ii)  Will  receive  either  regular 
supervision  and  monitoring  or  annual 
training  to  assure  continued 
qualification  as  a  representative  in  the 
claim  process:  and 

lAuthority:  38  U.S.C  210  (b)(1)  and  (c)(1)  and 

3402) 

*         *         •         •         • 

[FR  Doc  89-28759  Filed  12-8-89:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-3895-3;  TH-039] 

Approval  and  Promulgation  of 
IwpltiniWtlon  Plans;  Tennessae; 
Harman  Automotlv*,  Incorporated 
Bubble 

aoency:  Environmental  Protection 
Agency  (EPA). 
ACTKHC  Proposed  rule. 

summary:  EPA  today  proposes  to 
disapprove  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Tennessee.  The  SIP  revision,  if 
approved,  would  provide  for  the 
Harman  Automotive.  Incorporated 
facility  located  in  Bolivar.  Tennessee 
(Hardeman  County)  to  achieve 
compliance  with  the  applicable  volatile 
organic  compound  (VOC)  regulation  by 
averaging  or  "bubUing"  of  emissions 


from  Sources  09  and  27  within  the 
facility.  The  proposed  bubble  does  not 
meet  die  requirements  that  any 
emissions  trade  must  be  surplus  and 
quantifiable  and  is  therefore  not 
consistent  with  current  Agency  policy. 

The  public  is  invited  to  submit  written 
comments  on  this  proposed  action. 
DATES:  Comments  must  be  received  by 
January  10, 1990. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Kay  T.  Prince  of  EPA 
Region  IVs  Air  Programs  Branch  (see 
EPA  Region  FV  address  below).  Copies 
of  the  materials  submitted  by  Tennessee 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  IV.  Air  Programs  Branch.  345 
Courtland  Street  NE.  Adanta,  Georgia 
30365; 
State  of  Tennessee.  Tennessee 
Department  of  Health  and 
Environment  Air  Pollution  Control 
Division.  4th  Floor.  Customs  House. 
701  Broadway,  Nashville.  Tennessee 
37219. 
FOR  FURTHER  INFORMATION  CONTACT 

Kay  T.  Prince,  Air  Programs  Branch, 
EPA  Region  IV.  at  the  above  address 
and  telephone  number  (404)  347-2864  or 
FTS  257-2864. 

SUPPLEMENTARY  INFORMATION:  The 
Harman  facility  operates  a  mirror  frame 
coating  line  (Source  09)  and  a  mask 
pointing  department  (Source  27). 
Application  of  paints  within  this  facility 
is  governed  by  the  Tennessee 
reasonably  available  control  technology 
(RACT)  regulation  120O-3-18-.21.  which 
limits  volatile  organic  compound  (VOC) 
emissions  for  the  two  sources  to  3.5 
pounds  VOC  per  gallon  of  coating, 
excluding  water. 

On  July  30, 1986.  the  State  of 
Tennessee,  through  the  Tennessee 
Department  of  Health  and  Environment 
officially  submitted  a  source-specific  SIP 
revision  prepared  by  the  State  for  a 
certificate  of  alternate  control  for  the 
Harman  Automotive.  Incorporated 
facility  located  in  Bolivar.  Tennessee 
(Hardeman  County).  Hardeman  County 
is  an  unclassified  area  for  ozone.  The 
SIP  revision  would  allow  Harman  to 
average  or  "bubble"  VOC  emissions 
from  Source  09  (mirror  coating  line)  and 
Source  27  (mask  paint  department)  in 
lieu  of  achieving  compliance  with  the 
surface  coating  of  miscellaneous  metal 
parts  and  products  RACT  regulation  on 
a  line-by-line  basis.  Specifically,  the 
proposed  bubble  provided  for 
demonstration  of  compliance  by:  (1) 
Limiting  the  daily  sum  of  emissions  from 
Sources  09  and  27  to  the  product  of  the 
following  five  factms:  (a)  19.33  pounds 


per  thousand  mirror  frames;  (b) 
thousand  mirror  frames  coated  in  Sourcs 
09  for  day  (c)  ratio  of  mirror  frames 
coated  in  Source  09  for  day  to  metal 
mirror  frames  coated  in  Source  09  for 
day.  (d)  ratio  of  average  film  thickness 
for  day  to  1.5  mils:  and  (e)  ratio  of  an 
area  coated  per  mirror  frame  for  day  to 
0.37  square  foot  (2)  using  electrostatic 
coating  application  eqipment  in  Source 
09:  and  (3)  limiting  emissions  from 
Source  27  to  25  pounds  per  day. 

The  certificate  of  alternate  control  for 
Herman  was  submitted  to  EPA  on  July 
30. 1986,  prior  to  publication  of  the 
December  4, 1986.  Emission  Trading 
Policy  Statement  (ETPS).  Despite  this 
fact  the  submittal  cannot  be  treated  as 
a  pending  bubble  under  the  ETPS 
because  it  did  not  meet  the  requirements 
of  the  April  7. 1982.  version  of  the 
trading  poUcy.  Specifically,  the 
submittal  did  not  meet  the  following 
criteria: 

1.  All  reductions  must  be  surplus.  To 
demonstrate  that  the  reduction  is 
surplus,  a  baseline  emission  level  must 
first  be  established.  Historical  emissions 
data  was  submitted  for  source  09  but  not 
for  source  27,  and.  therefore  there  was 
not  sufficient  information  to  determine 
whether  or  not  the  reduction  was 
surplus.  Furthermore,  the  emissions 
information  which  was  submitted  was 
based  on  1980  production  data. 
Although  the  1982  policy  did  not 
specifically  define  the  baseline  period,  it 
is  the  Region's  opinion  that  a  more 
recent  time  period  should  be  used  unless 
a  demonstration  is  made  that  the 
submitted  data  was  more 
representative.  No  such  demonstratioo 
has  been  made  by  the  State. 

2.  Alternate  emission  limits  must  be 
enforceable.  The  complianoe  instrument 
must  specify  applicable  restrictions  on 
hours  of  operation,  production  rates  or 
input  rates;  enforceable  test  methods  for 
determining  compliance;  and  necessary 
recordkeeping  or  reporting 
requirements.  The  certificate  of 
alternate  control  did  not  specify  test 
methods  or  recordkeeping  requirements. 

3.  All  reductions  must  be  quantifiable. 
To  quantify  the  emission  reduction, 
emissions  must  be  calculated  both 
before  and  after  the  reduction.  Since  no 
emissions  data  was  submitted  for  source 
27.  the  required  calculations  cannot  be 
made,  Therefore,  the  bubble  did  not 
meet  the  requirement  to  be  quantifiable. 

Once  it  was  established  that  the 
bubble  did  not  meet  the  requirements  to 
be  considered  as  a  pending  bubble,  the 
submittal  was  evaluated  against  the 
December  4. 1986.  ETPS.  The  State  was 
adivsed  on  August  3. 1987.  that  the 
proposed  SIP  revision  was  deficient  in 
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that  it  did  not  meet  the  following  criteria 
required  by  the  ETPS  for  the  bubble  to 
be  approvable: 

1.  The  action  must  be  surplus.  To 
determine  whether  or  not  the  reduction 
is  surplus,  the  state  must  first  establish 
the  appropriate  level  of  baseline 
emissions.  Baseline  emissions  for  any 
source  are  the  product  of  three  factors: 
emission  rate,  capacity  utilization,  and 
hours  of  operation.  Net  baseline 
emissions  are  the  sum  of  the  individual 
baseline  emissions  of  all  sources 
involved  in  the  bubble.  In  attainment  or 
unclassified  areas,  the  lower  of  actual  or 
allowable  values  must  generally  be  used 
for  each  of  these  baseline  values  for 
each  source  involved  in  the  trade.  For 
bubbles,  a  source's  actufil  emissions 
equal  its  average  historical  emissions,  in 
tons  per  year,  for  the  two-year  period 
preceding  the  source's  application  to 
trade.  The  State  submitted  1980 
emissions  data  for  Source  09  and  no 
data  for  Source  27.  Furthermore,  the 
two-year  period  preceding  the  source's 
application  to  trade  is  May  1984  through 
April  1986.  No  information  was 
submitted  to  support  the  use  of  another 
tune  period.  Therefore,  the  bubble  does 
not  meet  the  1988  CTPS  requirement  that 
the  trade  be  surplus. 

2.  Alternate  emission  limits  must  be 
enforceable.  The  April  7. 1982.  and  the 
December  6. 1988.  trading  policies  both 
require  that  appropriate  test  methods 
and  adequate  recordkeeping 
requirements  be  included  in  the 
submittal  in  order  for  the  bubble  to  be 
enforceable.  Therefore,  since  the 
submittal  did  not  meet  the  enforceability 
requirements  of  the  1982  policy,  it  also 
did  not  meet  those  of  the  1986  ETPS. 

3.  The  emission  reduction  must  be 
quantifiable.  "Hie  requirements  that  the 
reduction  be  quantifiable  are  tlie  same 
for  both  the  1982  and  1986  trading 
policies.  Therefore,  the  bubble  does  not 
meet  the  requirement  that  the  reduction 
be  quantifiable  as  specified  in  the 
December  4. 1986.  ETPS  for  the  same 
reasons  as  those  cited  previously  for  the 
1982  policy. 

This  notice  identifies  major 
deficiencies  which  cause  the  revision  to 
be  unapprovable.  However,  if  the  State 
corrects  these  major  deficiencies,  it 
should  also  ensure  conformance  with 
USEPA  requirements  specified  in  the 
following  documents  before  submitting 
the  revision  for  approval  by  USEPA:  (1) 
Appendix  A  of  the  Post-1987  ozone 
policy,  titled  "Discrepancies  and 
Inconsistencies  Found  in  Current  SITs, 
(2)  a  May  25, 1988.  clarification  to 
Appendix  D  titled  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations."  and  (3)  the  "SIP 
Approvability  Checklist-Enforceability" 


which  is  attached  to  a  September  23. 
1987.  policy  memorandum  titled 
"Review  of  State  Implementation  Plans 
and  Revisions  for  Enforceability  and 
Legal  Sufficiency."  These  documents 
contain  USEPA  requirements  (largely 
dealing  with  SIP  approvability  and 
enforceability)  which  must  be  met  for  a 
site-specific  SIP  revision  to  be  approved. 

Because  there  is  no  additional 
technical  information  which  needs  to  be 
addressed,  no  technical  support 
document  has  been  prepared. 

Proposed  Action 

The  Harman  Automotive. 
Incorporated  bubble  is  not  consistent 
with  EPA's  ETPS.  Therefore.  EPA  is 
today  proposing  to  disapprove  this 
revision  to  the  Tennessee  SIP. 

The  public  is  invited  to  participate  in 
this  rulemaking  by  submitting  written 
comments  on  &e  proposed  action. 

Under  5  U.S.C.  section  605(b].  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  appUes  to  only  one  source. 
Harman  Automotive.  Incorporated.  (See 
46  FR  8709.) 

Under  Executive  Order  12291.  today's 
action  is  not  "major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

List  of  Subjects  in  40  FR  52 

Air  Pollution  Control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Autbority:  42  U.S.C  Sections  7401-7642 

Dated:  April  14. 1988. 
Grew  C  Tldwell, 
Regional  Administrator. 

Editorial  Nolr.  This  document  was  received 
at  the  office  of  the  Federal  Register  December 
6.1989. 
[FR  Doc.  89-28875  Filed  12-8-89;  8:45  amj 
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(40  CFR  Part  81) 
[FRL— 3e93-t] 

Designation  of  Areas  For  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Indiana 

aqency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  In  the  luly  22, 1986.  Federal 
Register  (51  FR  26272).  USEPA  proposed 
to  approve  Indiana's  request  to 
redesignate  Saint  Joseph  (St.  Joseph) 
and  Elkhart  Counties,  from 


nonattainment  to  attainment  for  ozone, 
if  and  when  the  State  certified  that  it 
had  completed  implementation  of  its 
State  Implementation  Plan  (SIP).  In  this 
supplemental  proposed  rulemaking 
notice,  USEPA  is  proposing  to 
disapprove  Indiana's  request  to 
redesignate  St.  Joseph  and  Elkhart 
Counties,  based  on  the  most  recent  3 
years  (1986  through  1988)  of  ozone  air 
quality  data  for  this  area.  This 
supplemental  proposed  disapproval 
notice  supersedes  with  respect  to 
ambient  air  data  the  proposed  approval 
notice  in  the  July  22, 1986,  Federal 
Register. 

The  intent  of  this  supplemental 
proposed  notice  is  to  discuss  the  most 
recent  ambient  air  quality  data  from  this 
area  and  to  provide  an  opportunity  for 
the  public  to  comment.  Under  the  Clean 
Air  Act  (CAA).  designations  can  be 
changed  if  sufficient  data  are  available 
to  warrant  such  a  change. 
DATES:  Comments  on  this  redesignation 
request  and  on  the  supplemental 
proposed  rulemaking  must  be  received 
by  February  9. 1990. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  docimients 
and  the  supporting  air  quahty  data  are 
available  at  the  following  addresses: 

U.S.  Enviroiunental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 

Office  of  Air  Management,  Indiana 
Department  of  Environmental 
Management  105  South  Meridian 
Street  P.O.  Box  6015.  Indianapolis. 
Indiana  46206-6015. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  {5AR-26 ,  Environmental 
Protection  Agency,  Region  V,  230 
South  Dearborn  Street  Chicago, 
Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uylaine  E.  McMahan.  Air  and  Radiation 
Branch  (5AR-26),  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street  Chicago,  Illinois  60604. 
(.312)  886-6031. 
SUPPUEMENTARY  INFORMATION:  Under 

section  107(d)  of  the  Qean  Air  Act 
(CAA),  the  Administrator  of  USEPA  has 
promulgated  the  national  ambient  air 
quality  standards  (NAAQS)  attainment 
status  for  all  areas  within  each  State. 
For  Indiana,  see  43  FR  8962  (March  3, 
1978)  and  43  FR  45993  (October  5. 1978). 
These  area  designations  are  subject  to 
revision  whenever  sufficient  air  quality 
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data  become  available  to  warrant  a 
redesignation  and  other  requirements 
are  met  (see  51  FR  26272.  July  22. 1986). 
For  areas  designated  nonattainment  for 
ozone,  a  revised  ozone  State 
Implementation  Plan  (SIP)  was  required 
which  satisfies  the  requirements  of 
Section  110(a)  and  Part  D  of  the  CAA. 
and  which  provides  for  attainment  and 
maintenance  of  the  ozone  NAAQS. 

St  Joseph  and  Elkhart  Counties, 
Indiana  (the  South  Bend  area)  were 
designated  nonattainment  for  ozone.  On 
January  30, 1965.  and  January  23. 1986. 
Indiana  submitted  RACT I  and  II 
volatile  organic  compounds  (VOC) 
emission  control  regulations  *  for  St. 
Joseph  and  Elkhart  Counties,  the  last 
element  in  its  ozone  plan  for  these 
counties.  Prior  to  this  submittal  on 
December  22. 1983.  Indiana  requested 
that  USEPA  redesignate  St  Joseph  and 
Elkhart  Counties  from  nonattainment  to 
attainment  for  ozone. 

On  July  22. 1986  (51  FR  26272).  USEPA 
proposed  to  approve  Indiana's  request 
to  redesignate  St  Joseph  and  Elkhart 
Counties  to  attaixunent  for  ozone,  if  and 
when  the  State  certified  that  it  had 
completed  implementation  of  its  SIP. 
This  implementation  includes:  RACT  I 
and  II  VOC  regulations,  new  source 
review  requirements,  and 
Transportation  Control  Measures.  To 
date,  Indiana  has  not  certified 
compliance  widi  the  SIP.  Today.  USEPA 
is  proposing  to  disapprove  the  State's 
request  to  redesignate  St  Joseph  and 
Elkhart  Counties  based  upon  the  most 
recent  3  years  (1986  through  1988)  of 
ozone  air  quality  data  available.  This 
supplemental  proposed  disapproval 
notice  supersedes  with  respect  to 
ambient  air  data  the  July  22, 1986, 
proposed  approval  notice. 

The  Ozone  NAAQS 

The  NAAQS  for  ozone  are  violated 
when  the  aimual  average  expected 
number  of  daily  exceedances  of  the 
standard  (0.12  parts  per  million  (ppm),  1- 
hour  average)  is  greater  than  one  (1.0).  A 


■  A  definition  of  RACT  U  contained  in  • 
December  0, 187&,  memorandum  from  Roger 
Strelow.  former  AMlstant  Administrator  of  Air  and 
Watte  Management  RACT  is  defined  as  the  lowest 
•mission  limitation  that  a  particular  soun»  it 
capable  of  meeting  by  the  application  of  control 
technology  that  it  reasonably  available,  cauidenng 
technological  and  economic  feasibility. 

RACT  I  regulations  are  regulabont  covering 
•ouroet  whidi  were  contained  in  USEPA't  first  set 
of  control  technique  guidelines  (CTGs).  i.e..  those 
which  were  published  before  January  1, 197S.  Theae 
CTCa  are  refierred  to  as  "Group  I  CTGs"  and  pertain 
to  tjfoup  I  Source*."  Similarly.  RACT  n  regulation* 
an  ngntatiaa*  covering  sources  which  were 
conlalnsd  la  USEPA  t  second  set  of  CTG*. 
pul>li*lied  twtweii  (auiuary  1, 1078,  and  |anuary  1, 
1V79.  TImm  CTCa  are  referred  to  a*  "Group  n 
CTCa"  and  pertain  to  "Group  Q  Source*." 


daily  exceedance  occurs  when  the 
maximtun  hourly  ozone  concentration 
monitored  during  a  given  day  exceeds 
0.124  ppm.  (See  "Guideline  for  the 
Interpretation  of  Ozone  Air  Quality 
Standard."  EPA-450/4-79-003.  which 
has  been  included  in  the  record  for  this 
rulemaking  action.)  The  expected 
number  of  daily  exceedances  is 
calculated  from  the  observed  number  of 
exceedances  by  making  the  assumption 
that  non-monitored  days  (due  to  invalid 
or  incomplete  data)  have  the  same 
fraction  of  daily  exceedances  as 
observed  on  monitored  days  (EPA-450/ 
4-7W)03). 

Criteria  for  Ozone  Redesignations 

SpeciBc  criteria  for  ozone 
redesignation  reviews  are  given  in  the 
following  USEPA  docimients  and 
memoranda: 

1.  Memorandum  entitled.  "Requirement  for 
VOC  RACT  Regulation  for  all  Oxidant 
Nonattainment  Areas,"  from  David  G. 
Hawkins,  Assistant  Administrator  for  Air, 
Noise,  and  Radiation,  to  Regional 
Administrators.  Region*  l-X,  August  4, 1978. 

2.  Letter  from  Assistant  Administrator 
David  G.  Hawkins  to  George  Ferreri,  Director 
of  the  Maryland  Bureau  of  Air  Quality  and 
Noise  Control,  March  7, 1979. 

3.  "Guideline  for  the  Interpretation  of 
Ozone  Air  Quality  Standards."  (EPA-450/4- 
79-003). 

4.  Memorandum  entitled.  "Criteria  for 
Ozone  Resignations  under  Section  107,"  from 
Richard  Rhoads  to  Air  and  Hazardous 
Materials  Division  Directors,  December  7, 
1979. 

5.  Memorandum  entitled.  "Section  107 
Designation  Policy  Summary,"  from  Sheldon 
Meyers,  Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  to  the  Regional  Air 
Directors.  April  21. 1983. 

6.  Memorandum  entitled,  "Rulemaking 
Notices  on  Redesignations,"  from  G.T.  Helms, 
Chief  Control  Programs  Operations  Branch, 
to  Chief,  Air  Branch,  Regions  I-X,  June  2. 
1986. 

7.  Memorandum  entitled.  "Ozone 
Redesignation  Policy,"  from  Gerald  A 
Emison.  Director.  Office  of  Air  Quality 
Planning  and  Standard*  to  Regional  Air 
Directors,  April  6, 1987,  which  includes  ■ 
Letter  from  David  Kee,  Director.  Region  V, 
Air  and  Radiation  Divisioa  to  Robert  P. 
Miller.  Chief.  Air  Quality  Division.  Michigan 
Department  of  Natural  Resources,  March  16, 
1987. 

8.  "Policy  for  Ozone  Redesignation — 
Summary,"  author  G.T.  Helms,  Chief.  Control 
Programs  Operations  Branch  (imdated). 

9.  Memorandum  entitled.  "Criteria  for 
Ozone  Redesignations  Under  Section  107,'* 
from.  Rhoads  to  Director,  Air  and  Hazardous 
Materials  Division  Directors,  December  197S. 

Proposed  Redesignation 

Since  the  July  2Z  1986.  proposal 
USEPA  has  become  aware  of  a 
monitored  violation  of  the  ozone 
NAAQS  in  St  Joseph  and  Elkhart 


Coimties.  (St  Joseph  and  Elkhart 
Coimties  toge^er  form  the  South  Bend 
ozone  nonattainment  area.)  The  current 
(1986  through  1988]  ozone  air  quality 
data  for  the  South  Bend  area  show  that 
a  violation  of  the  ozone  NAAQS  was 
recorded  by  the  ozone  monitor  located 
at  Children's  Hospital  in  St  Joseph 
County.  This  monitor  recorded  three 
exceedances  (0.137, 0.135.  and  0.130 
ppm)  of  the  one-hour  ozone  standard 
(0.12  ppm)  in  1988.  These  are  daily  peak 
one-hour  ozone  concentrations.  An 
analysis  of  the  peak  air  quality  levels 
and  number  of  missing  days  during  the 
1986  through  1988  ozone  seasons  (April 
through  October)  shows  an  average 
expected  exceedance  rate  of  1.07  per 
year,  which  constitutes  a  violation  of  the 
NAAQS.  This  NAAQS  violation  was 
addressed  in  a  July  27. 1989.  National 
press  release  of  areas  currently  violating 
the  ozone  NAAQS. 

USEPA  based  the  July  22, 1986, 
proposal  on  4  years  of  data  instead  of  3 
years  because,  in  cases  where  ambient 
ozone  levels  were  constant  or 
decreasing  over  time,  it  was  appropriate 
to  consider  as  many  years  of  air  quality 
data  as  possible  to  average  out  the 
effects  of  variation  in  meteorology.  As 
discussed  above,  however,  recent  data 
shows  that  1988  ozone  levels  actually 
increased  in  the  South  Bend  area,  as 
well  as  in  a  number  of  other  areas  in  the 
United  States,  indicating  violations  of 
the  ozone  NAAQS.  USEPA's  evaluation 
of  these  areas  was  based  on  the  most 
recent  3  years  of  air  quality  data,  which 
is  consistent  with  USEPA's 
redesignation  policy  memorandun  of 
June  2. 1986.  and  USEPA's  approach  for 
evaluating  and  pubUcly  reporting  areas 
that  violate  the  ozone  standard. 
Therefore,  USEPA  believes  It  is  no 
longer  appropriate  in  this  case  to 
consider  the  most  recent  4  years  of 
ozone  data  in  calculating  expected 
exceedance,  and  instead  believes  that 
the  most  recent  3  years  of  air  quality 
data  (1986-1988)  should  be  considered 
for  the  South  Bend  area. 

Conclusion 

USEPA  has  determined  that  a 
violation  of  the  ozone  NAAQS  has  been 
monitored  at  a  site  In  St  Joseph  Coimty. 
Therefore,  USEPA  is  proposing  to 
disapprove  the  State  of  Indiana's 
request  to  redesignate  St  Joseph  and 
Elkhart  Coimties  to  attainment  for  ozone 
because  the  South  Bend  area  does  not 
meet  all  the  requirements  for 
redesignation. 

All  interested  persons  are  invited  to 
submit  written  comments  on  USEPA's 
proposed  denial  of  the  redesignation 
request  and  the  ambient  data.  Written 


50776  Federal  Raprtar  /  Vol  54.  No.  236  /  Monday.  December  11.  1989  /  Propo»ed  Rule* 


comments  receiTcd  by  ^  date  specified 
above  will  be  considered  in  determining 
whether  USEPA  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  pubbsh  in  the  Federal 
Registar  the  Agency's  final  action  on  the 
redesignation  request 

The  Office  of  Management  and  Budget 
has  exempted  this  role  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C  section  605(b).  I  certify 
that  disapproving  this  redesignation 
request  for  SL  )oseph  and  Elkhart 
Counties,  Indiana  will  not  have  a 
Bignificant  economic  impact  on  a 
substantial  nmnber  of  small  entities 
because  it  imposes  no  new  requirements 
on  anyone. 

List  of  Subjects  in  40  CFR  Part  ffl 

Air  pollution  control.  Environmental 
protection.  National  paries.  Wilderness 
areas. 

Andiocity:  42  U.S.C  74(n-7M2. 

Dated:  Augtut  3a  1988. 
ValdssV.  Adomkin, 
Regional  Administrator. 
[FR  Doc.  89-28873  Piled  \2r*-f»,  8:45  am] 
etLUNQ  cooe  csao-so-« 


40  CFR  Part  85 
lAMS-fRLrM9»-71 

Motor  VeMda  EmiMiona  Control 
Systam  Parformanca  Warranty  Short 
Tests;  Alternativa  Taat  Procaduraa 

agency:  Environmental  Protection 

Agency. 

action:  Reopening  of  comment  period. 

summary:  On  December  23. 1988,  EPA 
pubUshed  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Regi&ter  that  would  establish  an 
alternative  loaded-mode  test  procedure 
for  inclusion  in  the  Emission  Gintrol 
System  Performance  Warranty  Short 
Tests  of  40  CFR  part  85.  subpart  W.  The 
Agency  is  reopening  the  comment  period 
for  this  rulemaking  primarily  to  allow 
interested  parties  an  opportunity  to 
review  and  comment  on  two  new 
studies  of  the  alternative  loaded-mode 
test  procedure. 

DATES:  Comments  on  the  rulemaking 
action  should  be  submitted  to  the 
Agency  at  the  address  given  below  on  or 
before  January  10, 190a 
ADDRESSES:  Materials  relevant  to  the 
proposed  loaded-test  revision  are 
contained  in  Public  Docket  No.  A-A8-32. 


The  docket  is  located  at  the 
Environmental  Protection  Agency,  Air 
Docket.  Room  M-1500,  Waterside  MaH 
401  M  Street  SW..  Washington.  DC 
20460.  Interested  parties  may  inspect  Ae 
docket  from  8:30  a.m.  to  noon  and  1:30 
p.m.  to  3:30  p.m.  on  weekdays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  S.  Wilcox.  Emission  Control 
Technology  Division.  Office  of  Mobile 
Sources,  Environmental  Protection 
Agency,  2565  Plymouth  Road,  Ann 
Arbor.  MI  48105.  Telephone:  (313)  668- 
4200. 

SUPPt-EMENTARY  INFORMATION:  The 

Loaded  Test  is  one  oi  several  short  test 
procedures,  which  EPA  has 
promulgated,  that  are  intended  to  be 
used  by  state  and  local  agencies  to 
measure  vehicular  emissions  as  part  of 
their  inspection  and  maintenance  (I/M) 
programs.  Owners  of  1981  and  newer 
model  year  light-duty  motor  vehicles 
and  light-duty  trucks  that  fail  an 
approved  short  test  may  be  eligible  for 
certain  emissions  performance  warranty 
coverage.  The  test  procedures  and 
performance  warranty  regulations  are 
contained  in  40  CFR  part  85,  subparts  V 
andW. 

On  January  3, 1989,  the  State  of 
Arizona  began  loaded-mode  testing  with 
dynamometer  equipment  and 
procedures  that  result  in  a  lower  speed 
and  lighter  load  on  the  vehicle  than 
specified  in  the  current  Loaded  Test 
requirement  Just  prior  to  that  date.  EPA 
proposed  to  revise  the  loaded-mode 
portion  of  the  Loaded  Test  to 
accommodate  Arizona's  dynamometers 
(December  23. 1988.  53  FR  51956). 

On  February  28. 1989,  EPA  extended 
the  comment  period  on  the  proposed 
rulemaking  until  March  31, 1989,  in 
response  to  a  request  from  the  Motor 
Vehicle  Manufacturers  Association 
(MVMA)  (54  FR  8358).  The  industry 
group  asked  for  additional  time  to  more 
fully  evaluate  the  effect  of  the  proposal 
on  vehicle  manufacturers'  warranty 
obligatians.  This  evaluation  was  to 
include  an  analysis  of  test  data  thai 
were  becoming  available  from  the  new 
loaded-mode  testing  program  in 
Arizona. 

Several  developments  have  occurred 
since  the  comment  period  was  eximdcd 
that  are  relevant  to  the  proposed 
rulemaking  action.  First  the  State  of 
Arizona  continued  to  make  other  small 
changes  to  the  Loaded  Test  procedure 
during  the  extended  comment  period 
These  changes  made  it  impossible  to 


fully  analyze  the  program's  test  data  by 
the  close  of  the  new  conrnwnt  period 
Second,  three  new  studies  of  the  test 
data  have  now  been  completed  and 
placed  in  the  public  docket  for  review. 
Two  of  these  were  conducted  by  EPA.*'" 
The  third  was  prepared  by  Energy  and 
Environmental  Analysis,  Inc.  for  the 
Arizona  Department  of  Environmental 
Quality.*  Rnally,  MVMA  recently 
requested  that  the  rolemaking's 
comment  period  be  reopened  for  60  days 
to  allow  interested  parties  an 
opportruiity  to  fully  address  the 
information  contained  in  the  new 
studies  of  Arizona's  I/M  program,  which 
were  then  available  in  the  public 
docket.* 

Due  to  the  diffictilties  associated  with 
analyzing  the  Arizona  test  data  before 
the  end  of  the  previously  extended 
comment  period  and  the  existence  of 
three  new  reports  on  this  subject  EPA 
believes  that  reopening  the  conmient 
period  is  justified.  However,  EPA  finds 
that  an  additional  60  days  is 
unnecessarily  long,  because  each  report 
was  provided  directly  to  members  of  tfie 
automotive  mdustry  for  review,  as  well 
as  generally  being  publically  available 
to  other  interested  parties  for  some  time. 
Therefore,  the  Agency  is  reopening  the 
comment  period  for  30  days  to  provide 
an  opportunity  for  (1)  Interested  parties 
to  review  and  comment  on  the  contents 
of  the  three  documents  referenced 
above,  and  (2)  the  submission  of  any 
other  analytical  studies  or  comments 
pertaining  to  Arizona's  loaded-mode 
test  This  additional  information  will  ba 
considered  in  any  subsequent  final 
rulemaking  action. 

Dated:  November  27, 1989. 

Michael  Shapiro, 

Acting  Assistant  AAniniBtTator  for  Air  and 
Radiation. 

[FR  Doc  S9-28874  Filed  12^8-^  8:45  am) 

BlUJIIOCOOtl 


■  Letter  to  Bill  Watsoo,  Aiimna  Boreaa  of 
Vehicular  EmiashXM  Inspection,  from  fan* 
ArOHtrong,  EPA.  dated  May  23,  ISSS.  Dockat  A-8»- 
32,  Item  fV-C-Z. 

*  ilemoranduB  from  Edward  Clovei.  EPA.  dattd 
November  13.  isea  Docket  A-88-32.  Item  IV-C-1. 

•  "Analyaia  of  th«  ESecbvaMaa  of  Artaaaal 
InayactioB/MatotenaKa  PragraM."  ttmigf  and 
Envlnanaolal  Analyaia,  Inc.  Aagual  1,  ISSa 
Dockat  K-m-9i.  Uttm  IV-Ar-S. 

«  Letter  Erem  Gregory  W.  Walker.  Motor  Vehicia 
Manufactniert  Aatodation,  to  Richard  Wiloox. 
EPA.  October  30.  USa  Dockat  AraS-Sl  Warn.  IV-O- 

a 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Na  89-550,  RM-69831 

Radio  Broadcaating  Servicaa;  Knob 
Noater  and  Wheeling,  MO 

agency:  Federal  Communications 

Conunission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Brick 
Broadcasting  Company,  proposing  the 
substitution  of  FM  Channel  289C3  for 
Channel  288A  at  Knob  Noster,  Missouri. 
Petitioner  also  requests  modification  of 
its  license  for  Station  KXKX,  Channel 
288A.  to  specify  Channel  289C3. 
Chanael  289C3  can  be  alloted  to  Knob 
Noster  at  coordinates  38-46-28  and  93- 
37-34.  To  acconmiodate  Channel  289C3 
at  Knob  Noster,  we  shall  substitute 
Channel  290A  for  289A  (vacant]  at 
Wheeling,  Missouri,  at  coordinates 
39-47-12  and  93-23-07. 
DATES:  Comments  must  be  filed  on  or 
before  January  26, 1990,  and  reply 
comments  on  or  before  February  12. 
1990. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Bick  Broadcasting  Company, 
P.O.  Box  711, 119  N  3rd  Street  Hannibal. 
MO  63401. 
FOR  FURTHER  tN^^O^MATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-550,  adopted  November  17, 1989,  and 
released  December  5, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW„  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one.  which  involve  ch,  nnel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  filing  procedures 
for  comments,  see  47  CFR  1.415  and 
1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Karl  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  89-28753  Filed  12-8-68;  8:45  am] 

MUJNO  COOE  t71>-ei-M 

47  CFR  Part  73 

[MM  Docket  No.  89-54S.  RM-7017] 

Radio  Broadcasting  Sarvlcea; 
Cllntonvilla.  Wl.  at  aL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Sail 
Communicalion,  Corp..  licensee  of 
Station  WIMQ(FM].  Channel  221A, 
Clintonville.  Wisconsin,  proposing  the 
substitution  of  Channel  222C3  for 
Channel  221A  at  Clintonville,  and  the 
modification  of  its  station's  license 
accordingly.  In  order  to  accomplish  the 
upgrade  at  Clintonville.  the  proposal 
requires  the  substitution  of  Channel 
225A  for  Channel  226A  at  New  Holstein. 
Wisconsin,  and  the  modification  of  the 
construction  permit  for  Station 
KFKQ{FM)  at  New  Holstein,  In  addition, 
at  Wautoma.  Wisconsia  Channel  228A 
must  be  substituted  for  vacant  but 
applied  for  Channel  222A.  Channel 
222C3  can  be  allotted  to  Clintonville 
with  a  site  restriction  of  14.5  kilometers 
(9  miles)  northeast  of  the  city,  at 
coordinates  44-42-36  and  88-37-37.  The 
coordinates  used  for  Channel  225A  at 
New  Holstein  are  44-02-18  and  88-09- 
06,  which  is  the  site  specified  in  the 
construction  permit  for  Station 
KFKQ(FM).  The  coordinates  used  for 
Channel  226A  at  Wautoma  are  44-04-18. 
and  89-17-30.  Clintonville  could  receive 
its  first  wide  area  coverage  FM  service, 
if  this  proposal  is  adopted. 
DATES:  Comments  must  be  filed  on  or 
before  January  28. 1990,  and  reply 
comments  on  or  before  February  12. 
1990. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  E>C  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 


consultant  as  follows:  Lyle  R.  Evans. 
P.O.  Box  52.  Mayville.  Wl  53050 
(Consultant  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACi: 

Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-54a  adopted  November  20, 1980.  and 
released  December  5, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1919  M 
Street  NW,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  pro'nibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Coimnission. 
Karl  A  Kensinger. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc  89-28754  Filed  12-8-89.  8:45  am] 
MUJNO  cooc  srii-si-M 


47  CFR  Part  73 

[MM  Docket  No.  89-S47.  RM-«8M,  RM- 
7021,  RM-7100] 

Radio  Broadcaating  Sarvtcaa;  Hannaha 
MIH  and  Parry,  QA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  three  separately  filed 
petitions.  The  first  two  petitions,  filed  by 
Sam  V.  Stacy,  Jr.  ("Stacy"),  and  Dewitt 
Coleman,  Jr.  ("Coleman")  propose  the 
allotment  of  Channel  284A  or  266A  to 
Hannahs  Mill,  Georgia,  as  the 
commimity's  first  local  service.  The 
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third  petitioii,  filed  by  Perry  Radio,  inc., 
("Perry"),  bcensee  of  WPGA(FM), 
Channel  265A  at  Perry,  Georgia, 
proposes  the  substitution  of  Channel 
285C3  for  Channel  265A  at  Perry  and 
modification  of  its  license  to  specify 
operation  on  the  higher  class  co- 
channel.  In  accordance  with  9  1.420(g)  of 
the  Commission's  Rules,  we  shall  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  265C3  at  Perry  or 
require  the  proponent  to  demonstrate 
the  availability  of  an  additional 
equivalent  channel  for  use  by  other 
interested  parties.  The  coordinates  for 
Channel  264A  at  Hannahs  Mill  are 
North  Latitude  32-52-31  and  West 
Longitude  84-18-46.  and  the  coordinates 
for  Channel  286A  at  Hannahs  Mill  are 
North  Latitude  32-61-49  and  West 
Longitude  84-25-10.  The  coordinates  for 
Channel  265C3  at  Perry  are  North 
[.atitude  32-20-62  and  West  Longitude 
83-50-18. 

DATES:  Comments  must  be  filed  on  or 
before  January  26. 1990,  and  reply 
comments  on  or  before  February  12, 
1990. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  faiterested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Sam  V.  Stacy.  Jr.. 
61  Terracedale  Ct..  Griffin.  Georgia 
30223  (Hannahs  Mill  proponent);  Daniel 
F.  Van  Horn.  Arent  Fox,  Kintner. 
Plotkin  &  Kahn.  1050  Connecticut 
Avenue  NW..  Washington.  DC  20036- 
5339  (Counsel  for  Dewitt  Coleman,  Jr.); 
Lowell  L  Register.  President  Radio 
Perry.  Inc.,  P.O.  Box  ft  Perry.  Georgia 
31069. 
FOR  FURTHER  MFORMUTtON  CONfTACT: 

Nancy  ).  Walls.  Mass  Media  Bureaa, 

(202)  634-653a 

SUPPLEMENTARY  INFORMATKMC  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-5A7.  adopted  November  17, 1989,  and 
released  December  5. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  daring 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decisioa  may  also 
be  purchased  from  the  Commiasion's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  &om  the  time  a  Notice  of  Proposed 
Rule  Making  ia  issued  until  the  matter  i* 


no  kmger  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  SBch  as  this 
one,  which  involve  cfaauonel  allotments. 
See  47  CFR  1.1204(b)  for  roles  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Sobjects  in  47  CFR  Fait  73 

Radio  broadcasting. 
Federal  CoimnunicatioiM  Conuniseioo. 
Karl  A.  Kensingef , 

Chief,  Allocations  Branch,  Policy  and  Rule* 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-28755  Filed  12-8-89;  8:45  am) 

SIUJNO  COOE  •712mi-«l 

47  CFR  Part  73 

[MM  Docket  No.  89-549,  RM-8744) 

Radio  Broadcasting  Services; 
Muskegon  and  Manistee,  Ml 

agency:  Federal  Conununications 

Commission. 

action:  Proposed  rale. 

summary:  This  document  requests 
conunents  on  a  petition  filed  by  Richard 
L  Culpepper,  proposing  the  substitution 
of  FM  Channel  300B1  for  Channel  30QA 
at  Muskegon,  Michigan,  and 
modification  of  the  construction  permit 
for  Station  WMHG-FM  accordingly. 
Channel  300B1  can  be  allotted  to 
Muskegon  at  coordinates  4^-17-41  and 
86-13-12.  To  accommodate  the 
substitution  at  Muskegon,  it  would  be 
necessary  to  substitute  Channel  268A 
for  30QA  (vacant)  at  Manistee.  Michigan, 
at  coordinates  44-14-48  and  86-19-12. 
Canadian  concurrence  will  be  obtained 
for  both  allotments. 
DATES:  Comments  must  be  filed  on  or 
before  January  26. 1990,  and  reply 
comments  on  or  before  February  12. 
1990. 

ADDRESSES:  Federal  Comnranications 
Commissioa  Washington.  D.C.  20654.  In 
addition  to  filing  conunents  with  the 
FCC,  interested  parties  should  serve  &e 
petitioner,  or  its  coonsel  or  consultant 
as  follows:  Lauren  A.  Colby.  10  E.  Foorth 
Stieet  P.O.  Box  113,  Frederick. 
Maryland,  21701  (Coonsel  for  the 
petitioner). 

FOR  FURTMCR  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMOfTARV  SIFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Role  Making.  MM  Docket  Na 
89-649,  adopted  November  20. 190a  and 
released  December  S.  190a  The  foil  text 


of  this  Commissian  decision  is  available 

for  inspection  and  copying  dnring 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Sti^et  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW,  Suite  140. 
Washington.  DC  20037.  Provisions  of  the 
Regulatory  Flexibihty  Act  of  1980  do  not 
apply  to  this  proceeding.  Members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
alloUnents.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts.  For  information  regarding 
proper  filing  proceduxes  for  comments. 
See  47  CFR  1.415  and  1.42a 

List  of  subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kail  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rulea 
Division,  Mass  Media  Bureau. 
[FR  Doc  80-28756  Filed  t2-6c^8ec  8:45  am] 

BILUNQ  COOS  SIU-SVM 


ENVIRONMEKTAL  PROTECTION 
AGENCY 

48  CFR  Part  1501 

[FRL  3694-41 

Acquisition  Regulation  Concoming 
Ratification  of  Unauttwrizad 
ConMnltments 

agency:  Evironmental  Protection 

Agency  (EPA). 

action;  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  EPA  Acquisition  Regulation 
(EPAAR)  to  revise  EPAAR  coverage  on 
the  ratification  of  unauthorized 
commitments.  The  EPAAR  coverage  has 
been  superseded  by  an  amendment  to 
the  Federal  Acquisition  Regulaticm 
(FAR).  The  intended  effect  of  this  action 
is  to  delete  EPAAR  coverage  that  is 
dupUcative  of  the  FAR  and  to  revise  the 
EPAAR  policies  and  procedures  on 
unauthorized  commitments. 
DATK  Written  comments  shoold  be 
submitted  iM>t  later  than  January  tO, 
1990. 

AOORSat:  CoBunents  should  be 
addressed  to:  Environmental  Protectioa 
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Agency,  Procurement  and  Contracts 
Management  Division  (PM-214F),  401  M 
Street  SW..  Washington,  DC  2D4ea  Attn: 
Eleanor  G.  Nonnenl. 

FOR  FURTHER  INFORMATION  CONTACT. 

Eleanor  G.  Norment  at  (202)  362-5035 
(FTS  382-5035). 

SUPPt.EMB«TARY  INFORMATION: 

A.  Background 

On  February  22. 1988,  the  FAR  was 
amended  by  FAC  84-33,  which  added 
regulatory  coverage  on  the  ratification 
of  unauthorized  commitments.  This 
proposed  rule  deletes  duplicative 
coverage  in  the  EPAAR  and  fiulher 
amends  the  EPAAR  to  clarify  and 
strengthen  controls  over  unauthorized 
commitmentsi  | 

B.  Executive  Order  12291 

OMB  Bulletin  No.  85-7.  dated 
December  14, 1984,  establishes  the 
requironents  for  the  Office  of 
Management  and  Budget  (OMB)  review 
of  agency  procurement  regulations.  This 
regulation  does  not  fall  within  any  of  the 
categories  cited  in  the  Bulletin  requiring 
OMB  review. 

C  Paperworic  Reduction  Act 

The  Psperwork  Redoctian  Ad  does 
not  apply  becaaae  Ais  rule  does  not 
propose  any  infonnatioa  collection 
requirements  winch  would  require  the 
approval  of  OMB  onder  44  U&C  3501. 
etseq. 

D.  Regulatory  Flexibflity  Act 

The  EPA  certifies  this  proposed  rule 
does  not  exert  a  significant  economic 
impact  on  s  substantial  nimfiber  of  small 
entities.  The  rule  merely  deletes  existing 
material  from  the  EPAAR  that  is 
duplicative  of  FAR  coverage  and 
strengthens  controls  to  reduce  the 
occurrences  of  unauthorized 
commitments. 

List  of  Subjects  in  48  CFR  Part  1501 

Government  procurement. 

For  the  reasons  set  out  in  flie 
preamble.  Chapter  15  of  Title  48  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1501-(AMENDED] 

1.  The  authority  citation  for  part  1501 
continues  to  read  as  follows: 

Authority:  Sec  205(c).  63  SUt  39a  as 
amended,  40  U.S.C  486(c). 

2.  Subpart  1501.6  is  amended  by 
adding  section  1501.602-3  to  read  as 
follows: 


1591.803^    RetMcetlon  of  unauttioflzed 


(a)  Definition.  '"Unauthorized 
commitment"  as  used  in  diis  subpart 
means  an  agreement  that  is  not  binding 
solely  because  the  Government 
representative  who  made  it  lacked  the 
authority  to  enter  into  that  agreement  on 
behalf  of  the  Government.  The  term 
does  not  relate  to  the  Agency  process 
for  the  reservation  of  funds. 

(b)  Applicability.  The  provisions  of 
this  section  apply  to  all  unauthorized 
commitments,  whether  oral  or  written 
and  without  regard  to  dollar  value. 
Examples  of  unauthorized  commitments 
are: 

(1)  Ordering  supplies  or  services  by  an 
individual  without  contracting  authority; 

(2)  Unauthorized  direction  of  woik 
throo^  assignment  of  orders  or  tasks; 

(3)  Unauthorised  addition  of  new 
work; 

(4)  Unaudionzed  direction  of 
contractofs  to  saboontract  with 
particttlar  firms:  or 

(5)  Any  other  unauthorized  direction 
which  changes  the  terms  and  conditions 
of  the  contract 

(c)  Ratification  approrala  and 
concurrences.  (1)  The  Chief  of  the 
Contracting  Office  is  the  ratifying 
official  provided  that  Im/iIm  kas 
redelegable  contractiog  ataHiaritjr. 

(2)  For  ratification  actians  whidi  arise 
in  regional  offices  or  laboratory  sites, 
the  Chief  of  the  Contracting  Office  to 
whom  the  activity  functionally  reports  is 
the  ratifying  official  provided  that  he/ 
she  has  redelegable  authcmty.  The 
responsible  Procurement  and  Contracts 
Management  Division  (PCMD) 
Associate  Director  is  the  ratifying 
official  for  actions  which  arise  in 
regional  or  laboratory  sites  which  do  not 
functionally  report  to  a  contracting 
office. 

(3)  All  proposed  ratification  actions  of 
$250,000  or  more  for  which  the 
responsible  PCMD  Associate  Director  is 
not  the  ratifying  official  shall  be 
forwarded  for  review  to  the  responsible 
PCMD  Associate  Director  prior  to 
approval  by  the  ratifying  official. 

(d)  Procedures.  (1)  The  program  office 
shall  notify  the  cognizant  contracting 
office  by  memorandum  of  the 
circumstances  surrotmding  an 
unauthorized  commitment.  The 
notification  shall  include: 

(i)  All  relevant  documents  and 
records; 

(ii)  Documentation  of  die  necessity  for 
the  work  and  benefit  derived  by  the 
Government 

(iii)  A  statement  of  the  delivery  status 
of  the  supplies  or  services  associated 
with  the  unauthorized  commitment, 


(iv)  A  list  of  die  procurement  sources 
solicited  (if  any)  and  the  rationale  for 
the  source  selected; 

(v)  If  only  one  source  was  solicited  a 
justification  for  other  than  full  and  open 
competition  (JOFOC)  as  required  by 
FAR  6302,  FAR  6.303.  and  1506.303,  or 
for  small  purchases  exceeding  the 
competition  threshold  in  FAR  13.106.  a 
sole  source  Justification  as  required  by 
1513.170; 

(vi)  A  statement  of  steps  taken  or 
proposed  to  prevent  reoccurrence  of  any 
unauthorized  commitment 

(2)  The  Division  Director  (or 
equivalent)  of  the  responsible  office 
shall  approve  the  memorandimi.  If 
expenditure  of  funds  is  involved,  the 
program  office  shall  include  a 
Procurement  Request/Order,  EPA  Form 
1900-8,  with  funding  sufficient  to  cover 
the  action.  The  appropriation  data  dted 
on  the  1900-8  shall  be  valid  for  the 
period  in  which  the  imauthorized 
commitment  was  made. 

(3)  Upon  receiving  the  notification,  the 
Contracting  Officer  shall  prepare  a 
determination  and  findings  regarding 
ratification  of  the  unauthorized 
commitment  for  the  ratifying  official. 
The  determination  and  findings  shall 
include  sufficient  detail  to  support  die 
recommended  action.  If  ratification  of 
the  unauthorized  commitment  is 
recommended,  the  determination  and 
findings  shall  include  a  determination 
that  the  price  is  fair  and  reasonable.  To 
document  the  determination,  additional 
information  may  be  required  from  the 
Contractor.  Concurrence  by  the  Office  of 
General  Counsel  is  not  mandatory,  but 
should  be  sought  in  difficult  or  unusual 
cases. 

(4)  The  ratifying  official  may  inform 
the  Inspector  General  (IG)  of  the  action 
by  memorandum  through  the  Head  of 
the  Conti-acting  Activity  (HCA).  For 
ratification  actions  exceeding  die  small 
purchase  limitation,  the  ratifying  official 
shall  submit  s  memorandum  to  die 
Assistant  Administrator  for 
Administration  and  Resources 
Management  through  the  HCA  for 
transmittal  to  the  Assistant  Associate, 
or  Regional  Administrator  (or  equivalent 
level)  of  the  person  responsible  for  the 
unauthorized  commitment  This 
memorandum  should  contain  a  brief 
description  of  the  circumstances 
surrounding  the  unauthorized 
commitment  recommend  corrective 
action,  and  include  a  copy  of  any 
memorandum  sent  to  the  IG.  Submission 
of  a  memorandum  to  the  appropriate 
Assistant  Associate,  or  Regional 
Administrator  for  unauthorized 
commitments  at  or  below  the  small 
purchase  limitation  is  optional  and  may 
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be  accomplished  at  the  discretion  of  the 
ratifying  official. 

(e)  Paid  Advertisements.  (1)  EPA  is 
generally  not  authorized  to  ratify 
improperly  ordered  paid  advertisements. 
The  ratifying  official,  however,  may 
determine  payment  is  proper  subject  to 
the  limitations  in  FAR  1.602-3(c)  if  the 
individual  responsible  for  the 
unauthorized  commitment  acted  in  good 
faith  to  comply  with  Agency  acquisition 
pohcies  and  procedures. 

(2)  The  paying  office  shall  forward 
invoice  claims  received  in  its  office  for 
improper  paid  advertisdements  to  the 
cognizant  ratifying  official  for  a 
determination  regarding  ratification  of 
the  action. 

(3)  Of  the  ratifying  official  determines 
that  an  unauthorized  commitment 
cannot  be  ratified  by  the  Agency,  the 
ratifying  official  shall  instruct  the 
submitter  to  present  its  claim  to  the 
General  Accounting  Office  in 
accordance  with  the  instructions 
contained  in  4  CFR  part  31,  Claims 
Against  the  United  States.  General 
Procedures. 

(f)  Payment  of  Properly  Ratified 
Claims,  hi  determining  the  payment  due 
date,  in  addition  to  the  requirements 
concerning  receipt  and  acceptance  in 
FAR.  subpart  32.9  and  0MB  Circular  A- 
125,  receipt  of  a  proper  invoice  is  not 
considered  to  have  occurred  until  after 
ratification. 

1501.670    [R«mov«d] 

3.  Subpart  1501.6  is  amended  by 
removing  section  1501.670. 

Dated:  November  28, 1989. 
)ohn  C.  Chamberlin, 

Director,  Office  of  Administration 

[FR  Doc.  89-28610  Filed  12-8-89: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Researcti  and  Special  Programs 
Administration 

49  CFR  Pan  192 

[Docket  Na  PS-11S;  Notice  1] 

RIN  2137  AB53 

Gas  Pipeline  Operating  At>ov«  72 
Percent  of  Specified  Minimum  Yield 
Strength 

aqency:  Office  of  Pipeline  Safety  (OPS), 
RSPA,  DOT. 

action:  Advance  notice  of  proposed 
rulemaking.         

summary:  a  "grandfather  clause" 
allows  certain  steel  gas  pipelines  to 
operate  at  hoop  stress  levels  above  72 


percent  of  the  specified  minimum  yield 
strength  (SYMS)  of  the  pipe— the  highest 
operating  hoop  stress  permitted  on  steel 
pipe  in  all  other  regulated  gas  pipelines. 
The  grandfathered  pipelines  may  not 
provide  as  much  protection  against 
stress-related  failures  as  lines 
constructed  more  recently  In  similar 
locations.  OPS  is  concerned  about  this 
possible  disparity  in  protection,  and 
invites  public  participation  in 
determining  an  appropriate  course  of 
action  regarding  the  "grandfather 
clause.". 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  this  notice 
by  March  12, 1989  Late  filed  comments 
will  be  considered  to  the  extent 
practicable.  All  persons  must  submit  as 
part  of  their  written  comments  all  of  the 
material  that  they  consider  relevant  to 
any  statement  of  fact  made  by  them. 

ADDRESSES:  Send  conunents  in 
duplicate  to  the  Dockets  Unit.  Room 
8417.  Office  of  Pipeline  Safety,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  All  comments  and  other 
docketed  material  will  be  available  for 
inspection  and  copying  in  Room  8428 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.  each  working  day. 

FOR  FURTHER  INFORMATION  CONTACT 

L  M.  Furrow,  (202)  366-2392.  regarding 
the  subject  matter  of  this  notice,  or  the 
Dockets  Unit.  (202)  366-4148,  regarding 
copies  of  this  notice  or  other  material  in 
the  docket  that  is  referenced  In  this 
notice. 

SUPPt^MENTARY  INFORMATION: 

Background 

Over  a  period  of  about  2  years,  gas 
transmission  lines  operated  by  the 
Texas  Eastern  Gas  Pipeline  Company 
experienced  four  serious  accidents.  The 
first  occurred  November  25, 1984,  on 
Line  14  in  St  Francisvllle,  Louisiana 
because  of  a  construction  defect  killing 
five  persons  and  injuring  23  others.  The 
second,  which  happened  April  27. 1985. 
on  Line  10  near  Beaumont  Kentucky, 
was  caused  by  external  corrosion  inside 
a  casing,  and  resulted  in  five  deaths  and 
three  injuries.  Then  on  October  28, 1985. 
Line  25  failed  in  Fleming  County. 
Kentucky  due  to  cracks  propagating 
from  a  material  defect  injuring  four 
people.  The  defect  had  not  been 
revealed  during  hydrostatic  testing  to 
105  percent  of  SMYS.  Finally,  on 
February  21. 1986,  six  persons  were 
injured  near  Lancaster.  Kentucky  when 
Line  15  failed  due  to  corrosion. 


Because  three  of  these  four  accidents 
occurred  within  a  10-month  period  in 
one  State.  OPS  formed  a  task  force  with 
the  Kentucky  Public  Service 
Commission  to  review  and  evaluate 
Texas  Eastern's  operation  and 
maintenance  procedures.  As  set  forth  in 
its  report  'Texas  Eastern  Gas  Pipeline 
Company  Operations  and  Maintenance 
Procedures  Evaluation,"  November  1986, 
the  task  force  found  deficiencies  in 
Texas  Eastern's  corrosion  control 
program,  which  OPS  ordered  Texas 
Eastern  to  correct 

In  addition  to  corrosion  control 
problems,  the  task  force's  review 
revealed  that  the  operating  pressure  of 
each  of  the  four  pipelines  at  the  time 
and  location  of  failure  stressed  the  pipe 
to  a  level  above  72  percent  of  SMYS. 
Except  on  these  and  other  grandfathered 
lines  described  below,  72  percent  of 
SMYS  is  the  highest  operatirig  hoop 
stress  permissible  on  steel  pipe  under 
the  rules  governing  maximum  allowable 
operating  pressure  (MAOP)  (49  CFR 
192.619). 

The  four  Texas  Eastern  pipelines, 
which  were  initially  placed  in  operation 
between  1952  and  1965,  are  among  a 
group  of  pipelines  that  have  been 
allowed  to  operate  under  an  exception 
to  the  MAOP  rule,  often  called  the 
"grandfather  clause"  (5  192.619(c)). 
Under  this  clause,  pipelines  put  into 
service  before  July  1, 1970,  and  found  to 
be  in  satisfactory  condition,  may  be 
operated  in  Class  1  locations 
(essentially  rural  or  offshore  as  defined 
by  S  192.5)  at  the  highest  actual 
operating  pressure  Siey  achieved  during 
the  5  years  preceding  July  1. 1970. 
regardless  of  the  level  of  hoop  stress  on 
the  pipe.  (The  relevant  date  for  offshore 
gathering  lines  is  July  1. 1978.  instead  of 
July  1, 1970).  Three  of  the  four  Texas 
Eastern  pipelines  are  qualified  under  the 
grandfather  clause  to  operate  as  high  as 
76.9  percent  of  SMYS,  while  Line  14  is 
quaUfied  for  operation  up  to  84.6  percent 
of  SMYS.  The  task  force  recommended 
that  OPS  begin  a  research  project  to 
evaluate  limiting  the  operating  hoop 
stress  of  all  grandfathered  pipelines  to 
72  percent  of  SMYS. 

History  of  Grandfather  Cause 

The  "grandfather  clause"  was 
adopted  at  the  final  rule  stage  (35  FR 
13248;  August  19, 1968)  in  response  to 
comments  by  the  Federal  Power 
Commission  (now  the  Federal  Energy 
Regulatory  Commission  (FERC))  on  a 
DOT  proposed  rule  concerning  the 
maximum  allowable  operating  pressure 
(MAOP)  of  gas  pipelines  (Notice  70-5.  35 
FR  5482,  April  2, 1970).  DOT  had 
proposed  that  the  MAOP  of  any  steel 
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gas  pipeline  in  a  Class  1  location  be 
limited  either  to  the  design  pressure  of 
its  weakest  element  or  its  test  pressure 
divided  by  LI,  whichever  is  lower.  The 
Federal  Power  Commission  said  the 
operating  pressures  of  many  interstate 
gas  transmission  lines  would  have  to  be  ^ 
reduced  if  this  proposal  became  law 
because  the  lines'  test  pressures  had  not 
been- high  enough  to  qualify  their  current 
operating  pressures  under  the  proposed 
rule.  The  Commission  also  said  it  had 
found  no  evidence  that  requiring  a 
reduction  in  the  operating  pressures  of 
these  pipeUnes  would  materially 
increase  safety. 

In  view  of  these  statements  and 
because  DOT  did  not  have  enough 
information  to  determine  whether  the 
existing  operating  pressures  were 
unsafe,  a  "grandfather  clause"  was 
added  to  the  final  MAOP  rule,  allowing 
continued  operation  of  pipelines  existing 
on  July  1, 1970,  at  the  highest  pressure 
achieved  during  the  previous  5  years. 
Operation  under  the  grandfather  clause, 
however,  was  made  subject  to  the  rules 
on  confirmation  or  revision  of  MAOP 
when  population  near  a  line  increases 
above  the  Class  1  limit  ($  192,611). 
Additionally,  in  the  final  rule,  the 
proposal  to  limit  the  MAOP  of  pipelines 
to  "the  design  pressure  of  the  weakest 
element"  was  changed  to  read  "the 
design  pressure  of  the  weakest  element 
in  the  segment  determined  in 
accordance  with  Subparts  C  and  D  of 
this  part."  (See  9  192.619(a)(1)).  The 
effect  of  these  changes  was  to  limit  the 
operating  hoop  stress  of  non- 
grandfathered  pipelines  to  72  percent  of 
SMYS  in  Class  1  locations,  but  to  allow 
the  grandfathered  lines  in  Class  1 
locations  to  operate  above  that  stress 
level. 

The  regulatory  history  does  not 
explain  ^e  safety  rationale  for  limiting 
the  operating  hoop  stress  of  Class  1  steel 
pipehnes  to  72  percent  of  SMYS.  DOT 
included  this  Umitation  in  fi  192.619 
because  it  was  in  the  1968  edition  of  the 
USAS  B31£  Code  and  had  long  been  a 
basis  for  the  industry's  recommended 
MAOP  for  steel  pipelines  in  Qass  1 
locations.  The  72  percent  limitation  is 
not  applied  universally,  however. 
Canada  allows  operation  at  up  to  80 
percent  of  SMYS  in  Class  1  areas,  while 
Japan  does  not  allow  operation  at  more 
than  40  percent  of  SMYS. 

NTSP  Position 

After  the  task  force  report  w^as 
released,  the  National  Transportation 
Safety  Board  (NTSB)  issued  a  Pipeline 
Accident  Report  (NTSB/PAR-67-1), 
dated  February  18, 1989,  on  the  Texas 
Eastern  accidents  near  Beaumont  and 
Lancaster.  Kentucky.  The  report 


contains  the  following  recommendation 
CP-87-0): 

Revise  M  CFR  part  192  and.  if  necessary, 
request  legislative  authority  to  atnend  40  CFR 
part  192  to  eliminate  the  "grandfather  clause** 
which  permits  operators  of  (gas]  pipelines 
installed  before  [July  1, 1970],  to  operate  at 
levels  of  stress  that  exceed  those  levels 
permitted  for  pipelines  installed  after  die 
effective  dale  of  49  CFR  part  192. 

In  the  analysis  section  of  its  Accident 
Report  that  precedes  this 
recommendation  (p.  41),  NTSB 
concluded  that  if  the  MAOP  of  the 
Beaumont  and  Lancaster  pipeUnes  had 
been  lowered  to  produce  a  hoop  stress 
of  no  more  than  72  percent  of  SMYS.  the 
accidents  probably  would  not  have 
occurred  until  a  later  date.  NTSB  then 
speculated  that  in  the  Lancaster  case, 
the  resultant  pressure  difference  at  the 
time  and  place  of  failure  (924  vs  965 
psig)  "may  well  have  allowed  the  gas 
company  [time]  to  have  replaced  the 
damaged  segment  before  the  accident" 
(Texas  Eastern  had  begun  a 
rehabilitation  program  on  the  Lancaster 
line  about  a  year  before  the  corrosion- 
caused  accident  occurred.)  NTSB  further 
stated  in  the  Accident  Report  (p.  42)  that 
it  "does  not  believe  it  is  sound 
engineering  practice  to  allow  older 
pipelines,  constructed  with  materials 
and  procedures  inferior  to  those  used  in 
new  pipelines,  to  operate  at  SMYS 
levels  greater  than  those  [allowed]  new 
pipelines." 

Preliminary  Report  on  Research 

Acting  in  accordance  with  the 
recommendation  of  its  task  force,  OPS 
researched  the  safety  considerations 
pertinent  to  the  operation  of  pipelines 
above  72  percent  of  SMYS.  "The  research 
also  compared  the  failure  record  of  such 
pipeUnes  vsrith  those  operated  at  72 
percent  of  SMYS.  or  less.  OPS  produced 
a  preliminary  report  on  its  research 
titled,  "A  Safety  Evaluation  of  Gas 
Pipelines  Operating  Above  72  Percent  of 
SMYS,"  dated  August  1987. 

The  preliminary  research  report  states 
that  the  primary  factors  contributing  to 
the  failure  of  pipelines  operating 
between  72  and  80  percent  of  SMYS  are 
the  number  and  size  of  defects  present 
and  their  rate  of  growth.  The  report  also 
states  that  while  time-dependent  flow 
growth  was  the  cause  of  each  failure 
examined,  lowering  operating  hoop 
8b«s8  to  72  percent  of  SMYS.  as  NTSB 
recommended,  would  have  increased 
the  time  to  failure  only  slightiy,  and 
would  not  have  prevented  any  of  the 
failures.  OPS  concluded  in  the  report 
that  the  margin  between  operating 
pressure  and  hydrostatic  test  pressure, 
rather  than  operating  hoop  stress  limit 
of  72  percent  of  SMYS.  provides  primary 


protection  against  leaks  or  ruptures 
caused  by  growth  of  time-dependmit 
defects. 

OPS's  research  identified  three 
operators  that  had  lines  operating  above 
7i  percent  of  SMYS:  Colorado  Interstate 
Company,  Texas  Gas  Transmission 
Company,  and  Texas  Eastern 
Transmission  Company.  Since  1970.  the 
incident  rate  they  reported  for  those 
lines  ranged  from  Vio  to  Vt  the  incident 
rate  for  lines  the  companies  operate 
below  72  percent  SMTfS.  Anodier 
company.  El  Paso  Natural  Gas 
Company,  had  lines  quaUfied  for 
operation  above  72  percent  of  SMYS, 
but  had  none  operating  in  that  range. 

In  the  preliminary  research  report 
OPS  recommended  that  operators  test 
grandfathered  pipelines  operating  above 
72  percent  of  SMYS,  and  that  they  do 
not  raise  the  MAOP  of  other 
grandfathered  lines  above  the  72  percent 
level.  Testing  would  include  a  one-time 
hydrostatic  test  to  at  least  1.25  times 
MAOP  followed  by  periodic  tests  with 
an  internal  instrumented  pig  and  close- 
interval  electrical  surveys.  The  purpose 
of  the  testing  would  be  to  minimize  the 
likelihood  of  failure  in  service  because 
of  the  growth  of  time-dependent  defects. 

At  a  meeting  on  September  22, 1987, 
OPS  presented  the  preliminary  research 
report  for  consideration  by  its  gas 
pipeUne  advisory  committee,  the 
Technical  PipeUne  Safety  Standards 
Committee  (TPSSC).  No  consensus  was 
reached  on  the  report  the  most 
significant  point  of  discussion  was  that 
the  recommendation  for  additional 
testing  might  be  inappropriate  in  view  of 
OPS's  unfinished  study  on  the  frequency 
of  running  smart  pigs.  (OPS  has  since 
pubUshed  a  request  for  information 
regarding  the  feasibility  of  pigging 
pipeUnes  at  periodic  intervals  (Docket 
No.  PS-105,  Notice  1;  54  FR  2094a  May 
15, 1989).  and  a  report  is  to  be  submitted 
to  Congress  by  April  30. 1990.) 

Earlier  Rulemaking  Effort 

Notwithstanding  its  research 
conclusion  that  minimized  the 
importance  of  the  72  percent  of  SMYS 
limit  in  protecting  against  time- 
dependent  defect  growth.  OPS  remained 
concerned  that  allowing  grandfathered 
lines  to  operate  at  higher  stress  levels 
than  newer  pipelines  results  in  an 
uimecessary  safety  differential  in  Qass 
1  areas.  Consequently,  in  1988,  OPS 
proposed  to  rep>eal  the  grandfather 
clause.  A  draft  notice  of  proposed 
rulemaking  was  developed,  proposing  to 
require  that  operators  reduce  the 
pressure  in  grandfathered  lines  so  that 
they  operate  at  a  hoop  stress  of  no  more 
than  72  percent  of  SMYS  by  July  1, 1993. 
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Since  the  proposal  if  adopted,  would 
affect  the  continuity  of  gas  service,  OPS 
wrote  FERC  on  August  19, 1988.  to 
request  its  comments  on  the  draft  notice. 
On  September  9, 1988,  FERC  repUed  that 
it  supported  the  safety  goals  of  the  draft 
notice,  but  recommended  that  OPS 
further  investigate  the  costs  of 
compliance  with  the  proposal. 

On  September  13, 1988,  OPS  again 
asked  the  TPSSC  to  take  up  the  issue  of 
the  grandfathered  pipelines.  This  time 
the  TPSSC  voted  eleven  to  one  to 
disapprove  OPS's  draft  notice  of 
proposed  rulemaking.  The  TPSSC's 
objection  to  the  proposal,  as  set  out  in 
the  minutes  of  the  meeting,  centered  on 
the  absence  of  data  showing  that  the 
grandfathered  lines  are  unsafe,  the  need 
to  quantify  costs,  and  the  need  to  justify 
the  proposal  in  light  of  the  findings  of 
OPS's  preliminary  research  report. 
Many  TPSSC  members  felt  OPS  should 
not  take  general  rulemaking  action,  but 
should  handle  safety  problems  found  on 
grandfathered  lines  by  taking 
enforcement  action  against  the  company 
concerned. 

Speaking  from  the  audience  at  the 
TPSSC  meeting,  representatives  of 
Texas  Eastern  Gas  Pipeline  Company 
and  Texas  Gas  Transmission 
Corporation  voiced  opposition  to  the 
OPS  draft  rulemaking  proposal.  Texas 
Eastern  argued  that  its  approximately 
4,200  miles  of  grandfathered  lines  have 
operated  safely  above  72  percent  of 
SNfYS  since  1955,  with  only  four 
incidents  caused  by  corrosion.  The 
company  attributed  this  safety  record 
not  only  to  its  aggressive  inspection  and 
maintenance  program,  but  primarily  to 
its  policy  of  post-construction 
hydrostatic  testing  to  actual  yield,  which 
may  exceed  100  percent  of  SNfYS.  It  said 
high  pressure  testing  provides  the 
largest  practical  margin  of  safety  against 
operational  failures  from  latent  material 
or  construction  defects.  Texas  Eastern 
outlined  its  maintenance  program  as:  (1) 
Intelligent  pig  inspection.  (2)  visual 
inspection  and  removal  of  anomalies 
detected  by  the  pig,  and  (3)  selective 
high  pressure  hydrostatic  retesting  to 
validate  the  pig  inspection  and  ensure 
the  integrity  of  replaced  pipe.  Texas 
Eastern  estimated  that  if  the  proposal 
became  fmal.  it  would  have  to  spend 
between  $300-$350  million  in  the  form  of 
capital  additions  needed  to  maintain 
service  under  its  delivery  contracts. 

Texas  Gas  also  argued  that  its 
grandfathered  lines  (about  1.183  miles) 
were  being  operated  safely,  and  that 
OPS  had  not  presented  any  substantial 
evidence  to  justify  eliminating  the 
grandfather  clause.  Like  Texas  Eastern, 
Texas  Gas  attributed  the  safety  record 


of  its  grandfathered  lines  to  a  strong 
maintenance  program,  which  includes 
(1)  reconditioning,  (2)  replacement  of 
pipe  where  necessary,  and  (3) 
revalidation  hydrostatic  testing.  Texas 
Gas  emphasized  that  good  maintenance 
can  stop  or  retard  the  effect  of  time 
degradation  on  pipelines. 

Ui  addition  to  disputing  the  need  to 
eliminate  the  grandfather  clause,  Texas 
Gas's  challenged  OPS's  legal  authority 
to  do  so,  citing  the  restriction  in  section 
3(a)  of  the  Natural  Gas  Pipeline  Safety 
Act  of  1968  (49  App.  U.S.C.  1672(a)) 
against  establishing  safety  standards 
that  affect  the  design  of  gas  pipelines  in 
existence  when  the  standards  are 
adopted.  Texas  Gas  argued  that  since 
pipeline  design  is  a  function  of  operating 
pressure,  any  safety  standard  that 
requires  a  reduction  in  operating 
pressure  affects  pipeline  design  and, 
therefore,  may  not  be  applied  to 
pipelines  in  existence  when  the 
standard  is  adopted.  OPS  believes, 
however,  that  this  argument  blurs  the 
clear  distinction  between  pipeline 
design  and  operation  contained  in  the 
statutory  language  that  provides  DOT 
broad  regulatory  authority  over  the 
operation  of  existing  gas  pipelines  (49 
App.  U.S.C.  1672(a)).  In  fact,  under 
§  192.611,  DOT  has  abeady  exercised 
this  authority,  without  legal  challenge,  to 
require  reductions  in  the  MAOP  of 
grandfathered  lines  when  population 
near  the  lines  increases  above  the  Class 
1  limit. 

Safety  Concerns 

As  explained  previously  in  this 
document,  DOT  adopted  the  grandfather 
clause  primarily  so  Uiat  gas 
transmission  lines  that  had  not  been 
pressure  tested  to  a  level  of  at  least  1.1 
times  their  operating  pressure  could 
continue  to  operate  in  Class  1  locations 
without  retesting  or  reducing  pressure. 
However,  all  grandfathered  lines 
operating  above  72  percent  of  SMYS 
that  OPS  examined  in  its  recent 
research  (discussed  above)  had  been 
tested  well  above  that  level.  Although 
not  exhaustive,  the  research  covered  all 
transmission  companies  subject  to  OPS 
jurisdiction.  Thus,  insufficient  qualifying 
test  levels  do  not  appear  to  be  a  problem 
for  grandfathered  pipelines  operating 
above  72  percent  of  SMYS. 

OPS  has  concluded  that  the  72  percent 
limit  provides  only  slight  protection 
against  failures  caused  by  time- 
dependent  defect  growth.  But.  the  72 
percent  limit  also  protects  against 
another  type  of  failure.  The  margin 
between  operating  stress,  as 
represented  by  the  72  percent  limit,  and 
SMYS  protects  against  failures  due  to 
accidental  overloading.  The  greater  the 


margin,  the  greater  the  accidental 
overloading  a  pipeline  can  withstand 
before  failure. 

In  this  respect  Japanese  pipelines  in 
areas  of  high  seismic  activity  are  safer 
operating  at  40  percent  of  SMYS  than 
they  would  be  if  operated  at  72  percent 
of  SMYS.  Besides  earthquakes, 
accidental  overloading  can  come,  for 
example,  from  overpressure,  land  slides, 
or  sudden  impact.  Excessive 
overloading  can  cause  latent  defects  to 
grow  rapidly  to  failure.  Although  OPS's 
research  did  not  indicate  that  accidental 
overloading  is  a  significant  safety 
consideration  for  grandfathered 
pipelines,  it  is  no  less  a  consideration 
for  these  lines  than  other  Class  1  lines 
that  are  subject  to  the  72  percent 
limitation.  Therefore,  in  view  of  (1)  the 
continual  occurrence  of  accidents  due  to 
latent  defects  on  grandfathered  lines 
operating  above  72  percent  of  SMYS.  (2) 
the  lower  level  of  protection  these  lines 
provide  against  failures  due  to  time- 
dependent  defect  growth  and  accidental 
overloading,  and  (3)  the  NTSB 
recommendation,  OPS  is  concerned 
about  the  prudence  of  continuing  to 
allow  grandfathered  lines  to  operate 
above  72  percent  of  SMYS,  especially  in 
the  absence  of  a  requirement  that 
operators  conduct  a  program  to  detect 
and  remove  as  many  latent  defects  as 
reasonably  possible. 


Request  for  Information 

OPS  is  considering  three  alternative 
courses  of  action:  (1)  Repeal  the 
grandfather  clause  by  a  date  certain  for 
lines  operating  above  72  percent  of 
SMYS;  (2)  modify  the  grandfather  clause 
for  lines  operating  above  72  percent  of 
SMYS,  making  it  contingent  on 
conducting  certain  remedial  activities, 
such  as  hydrostatic  testing  and  pigging; 
and  (3)  retain  the  grandfather  clause  as 
is. 

To  assist  OPS  in  selecting  a  course  of 
action  and  responding  to  the  concerns  of 
the  TPSSC,  interested  persons  are 
invited  to  answer  the  following 
questions  in  commenting  on  this  notice: 

1.  What  operators,  if  any.  besides 
Colorado  Interstate.  Texas  Gas.  Texas 
Eastern,  and  El  Paso  have  Class  1 
pipelines  whose  MAOP  is  authorized  by 
the  grandfather  clause  of  i  192.619(c)?  If 
you  are  such  an  operator,  please 
estimate  the  number  of  miles  of  pipeline 
involved,  and  the  number  of  miles 
authorized  to  operate  at  hoop  stress 
levels  above  72  percent  of  SMYS. 

2.  Should  OPS  continue  to  allow 
grandfathered  pipelines  to  operate  at 
hoop  stress  levels  above  72  percent  of 
SMYS?  If  yes.  please  describe  any 
safety  measures  over  and  above  the 
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requirements  prescribed  by  part  192  that 
you  consider  necessary  to  qualify  the 
lines  for  safe  operation,  estimate  the 
costs  involved  in  implementing  these 
additional  safety  measures,  and  state 
the  extent  to  which  they  are  being 
implemented.  If  no,  please  explain  your 
position  in  terms  of  public  safety 
considerations,  and  describe  the  effects 
and  estimate  the  costs  of  reducing  the 
allowable  operating  hoop  stress  of 
grandfathered  lines  to  72  percent  of 
SMYS. 

Commenters  are  not  limited  to  filing 
comments  only  on  the  questions 
presented  above,  and  may  submit  any 
facts  and  views  consistent  with  the 
intent  of  this  advance  notice.  In 
addition,  commenters  are  encouraged  to 
provide  comments  on  (1)  "major  rule" 
considerations  imder  the  terms  of 
Executive  Order  12291;  (2)  "significant 
rule"  considerations  under  the  terms  of 
DOT  regtilatory  procedures  (44  FH 
11634);  (3)  potential  environmental 
impacts  subject  to  the  National 
Environmental  Policy  Act;  (4) 
information  collection  burdens  that  must 
be  reviewed  under  the  Paperwork 
Reduction  Act;  (5)  the  economic  impact 
on  small  entities  under  the  Regulatory 
Flexibility  Act;  and  (6)  impacts  on 
Federalism  under  Executive  Order 
12612. 

Authority:  49  App.  U.S.C.  1672  and  1804;  49 
CFR  1.53:  and  App.  A  of  part  106. 

Issued  in  Washington.  DC  on  December  6. 
1989. 

George  W.  TMiley,  Jr., 
Director.  Office  of  Pipeline  Safety. 
[FR  Doc.  89-28793  Filed  12-8-89;  8:45  am) 
BiixiNo  cooe  4ai&.«o-«i 


DEPARTMENT  OF  TRANSPORATION 

Natlonai  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
IDcckst  No.  89-25  Node*  1] 
RIN  2127-AC69 

Federal  Motor  Vehicle  Safety  Standard 
205  Glazing  Materials 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 

summary:  Head  up  displays  (HUD's), 
systems  that  are  capable  of  optically 
projecting  instrument  panel  readings  so 
that  they  appear  on  some  portion  of  the 
windshield,  could  affect  the  ability  of 
drivers  to  view  the  road  ahead.  As  a 
result  of  requests  for  interpretation  on 


the  extent  to  which  HUD's  and  other 
devices  may  be  allowed  on  passenger 
car  windshields,  the  agency  is 
conducting  a  review  of  visibility  through 
windshields.  This  review  is  necessary  to 
enable  the  agency  to  address  issues 
such  as  the  size  and  location  of  HUD's 
and  determine  whether  it  is  desirable  to 
propose  new  requirements  for  the 
purpose  of  allowing  the  use  of  HUD's 
while  ensuring  that  the  HUD's  do  not 
interfere  with  the  driver's  viewing  of 
road  conditions. 

DATES:  Comments  must  be  received  on 
or  before  January  25, 1990. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  the  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  Room  5109, 400  Seventh 
Street,  SW.,  Washington,  DC,  20590. 
[Docket  hours  are  from  9:30  a.m.  to  4 
p.m.,  Monday  through  Friday.]. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mr.  Jere  Medlin,  Office  of  Vehicle  Safety 
Standards.  NRM-11.  Room  5307, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Telephone:  (202) 
355-5276. 

SUPPI.EMENTARY  INFORMATION:  In  order 
to  assist  motorists'  driving  performance, 
motor  vehicle  manufacturers  are 
introducing  new  devices  to  enhance 
driver  awareness  of  how  their  motor 
vehicle  is  operating.  One  such  new 
device  is  the  head  up  display  (HUD),  a 
system  that  is  capable  of  optically 
projecting  instnmient  panel  readings  so 
that  they  appear  on  some  portion  of  the 
windshield. -Although  the  image  is  not 
the  same  as  a  holographic  image,  it 
resembles  a  hologram  in  that  the  image 
appears  to  Qoat  in  space  in  front  of  the 
viewer.  The  companies  that  are 
developing  HUD's  believe  that  having 
the  readings  projected  in  this  manner 
places  them  closer  to  the  driver's  line  of 
sight  and  thus  allows  the  driver  to  view 
the  information  more  readily  than  if  the 
driver  had  to  look  further  down  for  the 
information  on  the  instrument  panel. 
NHTSA  has  a  policy  of  facilitating 
technological  innovations,  especially 
those  that  in  some  respect  may  enhance 
safety.  At  the  same  time,  the  agency 
wishes  to  assure  that  innovative  devices 
do  not  adversely  affect  safety.  In  the 
case  of  HUD's,  the  agency  believes  that 
there  is  a  need  to  address  several  issues. 
One  issue  is  the  possibility  that  they 
may,  depending  upon  their  placement, 
interfere  with  &e  ability  to  see  the  view 
of  road  conditions  ahead.  Another  is 
that,  again  depending  on  factors  such  as 
location  or  brightness,  they  may  distract 
the  driver  from  viewing  the  road  ahead. 


Accordingly,  the  agency  is  examining 
these  issues  throu^  the  issuance  of  this 
notice.  Because  the  areas  of  a 
windshield  necessary  for  driver 
visibiUty  to  ensure  safe  driving  are  not 
objectively  defined,  this  ANPRM 
explores  two  approaches  to  defining  and 
regulating  these  areas,  for  the  limited 
purpose  of  defining  where  HUD's  may 
be  placed.  Neither  of  the  approaches 
entails  restricting  the  placement  of 
existing  components,  such  as  wiper 
blades  and  hood  ornaments,  seen 
through  the  vehicle  windshields.  Finally, 
the  approaches  relate  to  passenger 
cards,  multipurpose  passenger  vehicles 
(MPV's)  and  light  trucks  ordy. 

Background  of  Advance  Notice  of 
Proposed  Rulemaking 

The  agency  has  occasionally  issued 
interpretation  letters  in  response  to 
questions  relevant  to  FIUD's,  but  has  not 
attempted  to  address  the  issue  through 
rulemaking.  A  brief  review  of  these 
interpretations  will  provide  a  context  for 
consideration  of  the  rulemaking  options. 

Standard  No.  205  embodies  the 
concept  that  some  window  are  more 
iinportant  than  others  for  visibiUty,  but 
does  not  systematically  address  the 
question  whether  some  areas  within  a 
given  window  are  more  important  than 
others,  or  how  these  areas  are  to  be 
defined.  The  standard  incorporates 
American  National  Standard  Z-26.1- 
1977,  and  its  1980  supplement  Z-16.1a, 
which  have  also  been  the  subject  of 
letters  requesting  interpretation.  In  a 
1974  interpretation,  NHTSA  stated  that 
the  reference  in  S5.1.1  to  "levels 
requisite  for  driving  visibility"  (a  term 
also  used  in  Z26]  referred  to  vertical 
height  relative  to  the  driver's  eyes,  but 
the  agency  did  not  seek  to  defme  those 
levels.  In  1987,  the  developer  of  a  HUD 
that  employs  a  small  membrane  near  the 
lower  left  edge  of  the  windshield  sought 
an  interpretation  that  the  membrane 
was  not  at  a  level  requisite  for  driving 
visibility,  arguing  in  support  of  its  case 
that  the  membrane  was  transparent  and 
that  while  its  light  transmittance  was 
below  70  percent  similar  transmittance 
values  were  permitted  for  the  shade 
bands.  In  its  letter  permitting  the  use  of 
the  requested  HUD,  the  agency  cited  the 
foregoing  characteristics  of  the  HUD,  as 
well  as  the  fact  that  the  HUD  lay  largely 
outside  the  areas  of  the  windshield  that 
are  required  to  be  cleared  by  the 
defroster  and  the  windshield  wipers 
under  Standards  No.  103  and  104.  The 
interpretation  thus  dealt  with 
considerations  that  might  be  relevant  to 
a  general  regulatory  treatment  of  HUD's, 
but  in  the  limited  context  of  a  single 
HUD  design. 
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The  final  interpretation  relevant  to 
HUITi  was  issued  in  1988  in  response  to 
a  manufacturer's  proposed  extension  of 
shade  banding  to  the  bottom  and  aides 
of  the  windshield.  The  banding  would 
have  allowed  less  than  70  percent  light 
transmittance  and  was  ruled 
unacceptable  by  the  agency  for  use  on 
the  sides  of  the  windshield  and  for  use 
on  the  bottom  of  the  windshield  exc^ 
for  areas  throtJgh  which  the  shortest 
drivers  could  see  only  the  hood  or  other 
parts  of  the  vehicle.  Although  the 
manufacturer  urged  the  agency  to 
consider  applying  European  Economic 
Community  Directive  77/'a49/EEC 
which  sets  boundaries  for  the  driver's 
forward  field  of  vision,  the  agency  rules 
that  this  directive  was  inconsistent  with 
the  "requisite  for  driving  visibility" 
terminology  of  Standard  No.  205  and 
declined  to  apply  the  Directive.  Fnsofar 
as  the  interpretation  addressed  banding 
that  was  proposed  for  the  entire 
perimeter  of  the  windshield,  it  did  not 
discuss  the  prospects  for  smaller  areas 
of  reduced  transmitter ce. 

These  interpwetations  address  some 
issues  relevant  to  HUD's  but  fall  short  of 
providing  comprehensive  gtudance  to 
manufacturers  ccmsidering  the  adoption 
of  this  technology.  In  view  of  what 
appears  to  be  an  increasing  interest  in 
I  lUD's,  the  agency  has  decided  to 
explore  the  issue  through  rulemaking. 

Options  foe  Rulemaking 

The  principal  question  is  whether  the 
agency  should  more  precisely  specify 
those  areas  of  windshields  that  are  at 
"levels  requisite  for  driving  visibility." 
The  agency  indicated  in  its  1987  letter 
that  it  plans  to  initiate  a  rulemaking 
action  to  address  this  issue,  instead  of 
continuing  a  case-by-case  determination 
of  whether  particular  areas  are  at  levels 
reqnisite  for  driving  visibility. 

Accordingly,  the  following  two 
options  are  offered  for  public  comment. 
It  is  requested  that  commenters  express 
their  preference  for  one,  and  provide  a 
rationale  for  their  position.  Any  studies 
or  quantitative  data  supporting  the 
positions  taken  are  welcome. 

Option  A— Adopt  77/649/EEC  WHh 
Modifications 

This  option  has  the  advantage  of 
utilizing  a  regulation  that  is  readily 
available.  However,  it  needs  to  have  an 
inconsistency  resolved  before  adoption 
by  NHTSA.  At  present,  there  is  no 
uniform  reference  point  from  which  to 
make  measurements  for  the 
requirements.  The  Directive  requires 
automobile  manulactuxers  in  the 
European  market  to  provide  an 
adequate  forward  field  of  vision  for 
drivers.  It  limits  the  type,  size,  and 


location  of  obstructions  in  the  180- 
degree  forward  field  of  vision  of  drivers 
of  specific  vehicle  types.  The  only 
obstructions  allowed  in  the  forward 
field  of  vision  are  "A"  pillars,  vent 
window  division  bars,  rearview  mirrors, 
and  windshield  wipers.  Vehicles  are 
limited  to  two  "A"  pillars  which  may  not 
be  larger  than  a  specified  angular  size 
with  relation  to  a  defined  point  A 
minimum  expanse  of  70%  transmittance 
windshield  is  defined  by  six  points.  "A" 
pillars  must  be  located  outside  of  the 
windshield  region,  but  a  rearview  mirror 
is  in  some  cases  allowed  in  this  region 
in  order  to  meet  Coxmcil  Directive  71  f 
127/EEC.  as  amended  by  Directive  79/ 
795 /EEC.  which  specifies  rear  view 
mirror  requirements  for  the  European 
market. 

Among  the  problems  with  the 
presently  worded  Directive  is  a  lack  of  a 
requirement  for  a  seating  reference  point 
(or  H-point  at  the  rearmost  and  lowest 
seat  adjustment  position).  In  the  77/649/ 
EEC  Directive  the  Tl"  point  is  used.  The 
EEC  defines  the  R  point  or  "seating 
reference  point"  as  the  reference  point 
specified  by  the  vehicle  manufacturer 
which  has  coordinates  determined  in 
relation  to  vehicle  structure  and  which 
corresponds  to  the  theoretical  position 
of  the  point  of  torso  thi^a  rotabon  (H 
point)  for  the  lowest  and  most  rearward 
normal  driving  positions  or  (as  an 
alternative)  position  of  use  given  by  the 
vehicle  manufacturer  for  each  seating 
position  specified  by  the  manufacturer. 
This  means  that  the  EEC  definition 
would  allow  the  manufacturer  to 
designate  any  seat  adjustment  position 
to  be  used  for  establishing  the  seating 
reference  point,  making  the  definition 
almost  meaningless  because  of  the 
mjTiad  locations  that  could  thus  be 
defined  as  "references."  The  agency 
would  instead,  require  a  specific  fixed 
location  at  the  rearmost  and  lowest  seat 
adjustment  position. 

Another  problem  with  the  EEC 
requirement  is  that  it  only  requires  a 
minimum  expanse  of  75  percent 
transmittance  windshield  defined  by  six 
outer  extremity  points.  The  area  where 
HUD's  might  be  located  is  nut  regulated. 
Modifications  to  77/649/EEC  could 
define  this  area  better. 

Option  B— Formulate  New  Standard 

This  option  would  entail  new 
requirements,  not  based  on  77/649/EEC. 
either  in  the  form  of  a  new  Federal 
Motor  Vehicle  Safety  Standard,  or  as 
amendments  to  Standard  205.  Option  B 
would  be  based  on  the  criteria  used  in 
the  agency's  previous  interpretation 
letters  to  limit  areas  on  the  fivnt 
windshield  that  may  not  have  HUD's. 
Areas  that  are  not  at  "levels  requisite 


for  driving  visibility"  would  be  able  to 
have  light  transmittance  of  less  than  70% 
and  would  be  possible  locations  for 
HUD'a.  Besides  limiting  their  placement 
on  the  windshield,  NHTSA  seeks 
information  on  whether  to  regulate 
HUD'a  for  light  transmittance  (for  both 
night  and  day),  maximum  and  minimum 
brightness,  size,  quantity,  type  and  form, 
of  information  (numbers,  letters, 
symbols)  to  be  displayed,  and  the  effect 
of  HUD's  on  driver  performance. 
Comments  from  the  public  and  internal 
NHTSA  work  would  to  a  large  degree 
provide  the  basis  for  these  requirements. 
Because  it  represents  a  new  eSort  on  the 
part  of  the  agency.  Option  B  would 
probably  take  longer  to  implement  than 
the  first  option. 

Misceilanmus  Issues  Involving  HUD'a 
and  Visibility 

In  order  to  evaluate  these  options,  the 
agency  requests  answers  to  the 
following  specific  questions.  Any 
supporting  quantitative  data  are      i 
welcome. 

1.  Do  passenger  cars  sold  in  the 
United  States  currently  meet  Directive 
77/649/EEC,  with  the  seating  reference 
point  established  with  the  dhver'a  seat 
at  the  lowest  and  rearmost  seat 
adjustment  position? 

2.  Is  Directive  77/649/EEC  adequate 
for  determining  "areas"  of  vehicle 
windshields  requisite  for  driving 
visibility?  Are  the  areas  between  the  six 
visibility  measurement  points 
adequately  regulated?  Are  the  areas 
outside  of  the  six  points  adequately 
regulated?  Without  a  seating  reference 
point  location  precisely  sprecified,  how 
are  visibility  determinations  made?  How 
much  variation  can  exist? 

3.  To  what  extent  does  Directive  77/ 
649/EEC  conflict  with  Standard  205  and 
ANS  Z26?  Should  the  rule  seek  to 
resolve  conflicts  between  the  two 
regulatory  schemes? 

4.  Hov/  can  the  areas  of  vehicle 
windshields  that  are  "requisite  for 
driving  visibility"  for  all  sizes  of 
potential  drivers  be  determined? 

5.  What  changes  in  vehicle  design  by 
manufacturers  are  foreseen  which  may 
enhance  or  restrict  visibility  in  the 
windshield  region  for  drivers  in  the 
future?  For  example,  are  variable  light 
transmittance  windshields  planned  for 
production?  What  is  the  mininTran 
contrast  that  should  be  allowed  with 
bright  bead  up  displays  contrasted 
against  such  a  darkened  area? 

6.  What  would  be  the  costs  and 
benefits  of  requiring  an  in-vehicle 
standard  for  windshield  transmittance/ 
This  would  measure  the  loss  in 
transmittance  due  to  installed 
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configuration  of  the  glazing,  thereby 
accounting  for  such  variables  as  the 
rake  angle  and  ciuvature  of  windshield 
installations  in  vehicles. 

7.  Where  should  shade  bands  be 
allowed  on  windshields?  Should  any 
value  other  than  70  percent 
transmittance  be  permitted  for  the 
windshield,  including  such  bands? 

8.  Comment  is  requested  on  both  the 
approach  used  in  the  January  1989 
article  "A  Study  of  Driver's  Forward 
Fields  of  Direct  View  for  Large  Trucks 
by  Naofumi  Nagaike  and  Yukio 
Hoshino.  in  the  JSAE  Review  Vol.  10. 
No.  1.  to  define  critical  areas  of 
visibility,  and  on  this  approach 
combined  with  the  77/649/EEC 
approach. 

9.  Given  the  above  considerations, 
what  restrictions,  if  any.  should  be 
placed  on  head  up  displays?  Should  the 
number  of  HUD's  or  the  ty'pe  of 
information  (e.g.,  speed,  fuel  level)  be 
regulated? 

Potential  Regulatory  Impacts 

NHTSA  has  considered  the  potential 
burdens  and  benefits  associated  with 
requirements  addressing  the  areas 
discussed  above.  This  advance  notice  of 
proposed  rulemaking  is  not  subject  to 
Executive  Order  12291,  which  applies 
only  to  notices  of  proposed  rulemaking 
and  final  rules.  Moreover.  NHTSA  does 
not  believe  that  this  advance  notice  is  a 
"significant"  rulemaking  action  under 
either  Office  of  Management  and  Budget 
or  Department  of  Transportation 
regulatory  policies  and  procedures. 
Public  comment  on  this  position  ia 
welcome.  The  agency  acknowledges, 
however,  that  the  advance  notice 
concerns  a  matter  in  which  there  ia 
substantial  public  interest. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

A  regulatory  information  number 
(RIN)  ia  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  In  the 
heading  of  this  document  can  be  used  to 


crosa  reference  thia  action  v^rith  the 
Unified  Agenda. 

NHTSA  aolicita  public  commenta  on 
the  iaauea  presented  in  this  notice.  It  ia 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  ia  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copiea 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
requeat  for  confidentiality  ahould  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  apecified  in  the 
agency'a  confidential  business 
information  regulation.  49  CFR  part  512. 

All  commenta  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  will 
be  considered  as  suggestions  for  further 
rulemaking  action.  Commenta  on  the 
proposal  will  be  available  for  inspection 
in  the  docket  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  cloaing 
date,  and  it  ia  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material 

Those  persona  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addreaaed.  atamped  postcard  in  the 
envelope  with  their  commenta.  Upon 
receiving  the  comments,  the  docket 
auperviaor  will  return  the  postcard  by 
mail. 


List  of  Subjects  In  49  CFR  Part  571 

Importa,  Motor  vehicle  aafety,  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 

(15  U.S.a  1392, 1401, 1407;  delegation  of 
authority  at  49  CFR  1.50) 

Issue  Date:  December  6, 1969. 
Baity  Feliice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  89-26792  Filed  12-8-89;  6:45  am] 

ntXINO  CODE  4«10-5»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

50  CFR  Part  228 

incidental  Take  of  Marine  KAamnuiia  in 
Beaufort  and  Ctiulcctil  Seat 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Extension  of  comment  period  on 
proposed  rule. 

summary:  The  National  Marine 
Fisheries  Service  is  extending  the 
comment  period  on  a  proposed  rule  (54 
FR  40703)  that  would  allow  the 
harassment  of  marine  mammals  during 
exploration  for  oil  and  gas  in  the 
Chukchi  and  Beaufort  Sea  for  the  next  5 
years.  The  extension  waa  requeated  by 
the  counael  to  the  Alaska  Eskimo 
Whaling  Commission  and  the  counsel  to 
the  exploration  companies  requesting 
the  rulemaking.  The  proposed  rule  waa 
published  October  3. 1989,  with  a  60-day 
comment  period  that  ended  December  4, 
1989. 

DATES:  Comments  ahould  be  received  by 
January  16, 1990. 

ADDRESSES:  Dr.  Nancy  Foater,  Director, 
Office  of  Protected  Resources,  NMFS, 
1335  East  West  Highway,  Silver  Spring. 
MD  20910. 

RM  FURTHER  INFORMATION  CONTACT: 
Margaret  C  Lorenz,  Office  of  Protected 
Resources,  NMFS  (301  427-2322)  or  Ron 
Morris,  Alaska  Region.  NMFS  (907-271- 
5006). 

Dated'  December  S.  1989. 
lames  E  Douglas,  Jr., 

Acting  Assistant  Administrator  for  Fisheriea. 
[FR  Doc  69-28829  Filed  12-8-69;  6:45  am] 
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TNs  section  of  the  FEDERAL  REOSTER 
contains  docwnerrts  other  than  rutes  or 
proposed  rules  that  are  applicaMs  to  the 
public.  Noticee  of  hearings  and 
investigations,  comnuitee  meetings,  agency 
decisions  and  rulings,  delegatkjns  of 
auttiority.  filing  of  petitions  and 
appltuXtona  and  agency  statements  of 
organization  and  functions  are  examples 
of  documenie  appewing  m  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Expanded  Animai  Damage  Control 
Proposal,  Dixie  Mattonal  Forest,  UT 

AQENCr.  Forest  Service,  USOA. 

action:  Notka  (A  Intent  to  prepare  an 
Environmental  Impact  Statement 


summary:  The  Forest  Service  will 

prepare  an  Environmental  Impact 
Statement  (EB)  for  a  proposal  to 
consider  expanding  the  authorized 
predatory  animal  damage  control 
methods  on  the  Dixie  National  Forest 
Utah  and  to  recognize  the  transfer  of  the 
anfanal  damage  control  program  from 
the  Department  of  Interior  to  the 
Department  of  Agriculture.  The  EIS  will 
tier  to  and  amend  the  Land  and 
Resource  Management  Plan  (September 
igaS}  which  provides  the  gxiidance  fof 
all  natural  resowce  management 
activities  and  establishes  management 
standards  and  gnidelinee  for  the  Dixie 
National  Forest. 

The  Ffsest  Service  is  seeking 
information  and  comments  from  Federal 
State  and  local  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  aSected  by  the  proposed 
action.  This  input  will  be  used  in 
preparing  the  Draft  EIS. 

DATE  Comments  concennnf  tb^ 
proposed  action  and  scope  of  the 
analysis  must  be  received  by  December 
31. 1989. 

AOOMBSS:  Submit  written  comments  to: 
Forest  Saperhaat,  Dixie  National  Forest. 
P.O.  Box  580,  Cedar  City.  UT  a4720-05a0. 

TOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Ronald  L 
Rodriguez,  Wildlife  Biologist  Dixie 
National  Forest  P.O.  Box  058a  Cedar 
City.  UT  84721-0580.  Phone:  (801)  586- 
2421. 


SUPPLEMENTARY  INFORMATION:  Animal 

damage  control  activities  under 
consideration  would  occur  on  National 
Forest  system  lands  on  and  immediately 
adjacent  to  permitted  h'vestock 
allotments. 

The  Forest  Plan  currently  provides  for 
animal  damage  management  in 
cooperation  with  the  Utah  Division  of 
Wildlife  Resources,  the  Fish  and 
Wildlife  Service  and  other  apprrjpriate 
agencies  and  cooperatws,  and 
authorizes  trapping  [including  snaring), 
denning,  and  aerial  gunning  as  control 
methods. 

The  proposal  woold  recognize  the 
transfer  of  the  animal  damage  control 
program  from  the  Fish  and  Wildlife 
Service  under  the  under  the  U5. 
Department  of  Interior  to  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  under  the  U.S.  Department  of 
Agriculture,  and  expand  the  potential 
control  methods  and  techniques  to 
include:  (1)  Calling  and  groimd  shooting 
(which  was  inadvertently  omitted  from 
the  Forest  Plan),  and  (2)  sodium  cyanide 
devices  (M-44'8}.  The  proposal  would 
also  discuss  three  control  strategies:  (1) 
Corrective  control  on  local  depredating 
target  populations  or  individual  animals: 
this  control  is  utilized  to  solve  |»oblems 
after  depredations  have  occurred  such 
as  coyete  predation  upon  lambs  and 
sheep.  This  strategy  is  employed  as  soon 
as  possible  after  predation  is  confirmed. 
It  usoaUy  requires  the  spot  removal  of 
individuals  or  small  numbers  of  target 
species  causing  problems.  (2)  Preventive 
control  or  the  general  suppression  of  the 
offending  segment  of  the  local 
population  of  coyotes.  This  strategy  is 
utihzed  most  often  on  high  summer 
sheep  allotments  where  unacceptable 
high  levels  of  losses  have  occurred 
during  the  preceding  use  period.  The 
removal  of  the  potential  depredating 
target  animals  from  these  areas  prior  to 
range  utilization  is  attempted.  (3) 
Offending  animal  management,  fat 
predator  depredation  ccmtrol  the 
removal  of  only  the  offending  individual 
is  most  effective  for  bear,  cougar,  and 
bobcat  depredation  control. 

A  reasonable  range  of  alternatives 
will  be  considered.  One  of  these  will  be 
the  "no  action"  alternative  in  which  no 
additional  animal  damage  control 
measures  would  occur  beyond  those 
currently  authorized  by  the  Forest  Plan. 
Other  alternatives  will  examine  the  use 
of  additional  methods  including  calling 


and  shooting,  and  sodium  cyanide 
devices  (M-44's).  The  Forest  Service  will 
analyze  and  document  the  direct 
indirect  and  cumulative  environmental 
effects  of  the  alternatives. 

Public  partidpatioQ  is  important 
during  the  analysis.  During  preliminary 
scoping,  considerable  pubbc  interest 
was  expressed  resulting  in  the  decision 
to  prepare  an  Environmental  Impact 
Statement.  Comments  received  during 
earlier  scoping  will  be  incorporated  in 
the  draft  EIS.  However,  Federal  Stale 
and  local  agencies,  potential  users  of  the 
area,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  decision  are  welcome 
and  invited  to  participate  in  this 
extended  scoping  process  by  submitting 
new  or  additional  comments  by 
December  31, 1989. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availabihty  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposal 
participate  at  this  time.  To  be  most 
helpful  comments  on  the  draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  of  40  CFR 
1503.3).  In  addition.  Federal  court 
decisioos  have  established  that 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
(Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC  435  U.S.  519, 1978),  and  that 
environmental  objections  that  could 
have  raised  at  the  draft  stage  may  be 
waived  if  not  raised  until  after 
completion  of  the  final  EIS  (Wisconsin 
Heritages  bic,  v.  Harris,  490  F.  Supp. 
1334, 1338  [E.D.  Wis  1989}).  The  reason 
for  this  is  to  ensure  tiiat  ssbstantive 
conunents  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningful  consider  them 
and  respond  to  them  in  the  final. 

The  Draft  Enviroimiental  Impact 
Statement  (DEIS)  is  expected  to  be 
available  for  pubUc  review  in  January 
1990.  After  a  45-day  public  comment 
period,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
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Service  in  preparing  tiie  Final       

Environmental  Impact  Statement  (FEIS). 
The  Final  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
by  April  199a  In  the  FEIS,  the  Forest 
Service  will  respond  to  the  ctHnments 
received.  The  Forest  Supervisor,  who  is 
the  responsible  official  will  make  a 
decision  regarding  this  proposal 
considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  poUcies.  The 
decision  and  reasons  for  the  decision 
will  be  document  in  a  Record  of 
Decision. 

Hugh  C  Thompson.  Forest  Supervisor. 
Dixie  National  Forest  is  the  responsible 
official 

Dated:  November  27. 1989. 
Hugh  C  Thompson, 
Forest  Supervisor. 
[PR  Doc.  89-28794  Filed  IZ-^-m  8:43  am) 

BUUNB  COCE  »4«-1va 


DEPARTMEKT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  die  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation — 1990  Panel  Wave  2. 

Form  Number  SIPP-1020a  SIPP- 
10205(L). 

Agency  Approval  Number.  0607-0670. 

Type  of  Request  Revision  of  a 
currently  approved  collection. 

Burden:  25,200  hours. 

Number  of  Respondents:  50,400. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Wave  2  of  the 
Survey  of  Income  and  Program 
Participation  (SEPP)  is  the  first  interview 
period  of  the  1990  Panel  that  contains 
topical  modules  [supplemental  questions 
to  the  core  SIPP  questions).  The  modules 
for  Wave  2  are  collectively  called  the 
"Personal  History"  topical  module.  The 
prime  reason  for  inclusion  of  this 
module  in  the  SIPP  is  to  gain  pertainent 
information  about  the  past  experiences 
of  SIPP  sample  persons. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Three  times  a  year. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  Don  Artmckle. 
395-734a 

Copies  of  tte  sbove  informaticm 
o^ection  jRoposal  can  be  obtained  by 
calling  or  writing  Edward  Midials.  DOC 


Clearance  OfBcer.  (202)  377-3271. 
Department  of  Commerce,  Rocnn  H6622, 
14th  and  Constitution  Avenue,  NW,, 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
infcMination  o^ection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer.  Room 
3206,  New  Executive  0£Rce  Buikhng, 
Washington,  DC  20503. 

Dated:  December  fi,  1989. 
Edward  Michala, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc  88-28814  Filed  12-8-89, 8:45  an^ 
BILUNO  COOS  M1«-a7« 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  ttte  following  proposal  for 
collection  of  rnformatioo  tDwler  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.Q  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Cotton  (innings  Census 
Program. 

Form  Number  CAg-lA  Aro  CAg-lL, 
CAg-3,  CAg-5.  CAs-6a. 

Agency  Approval  Number  0007-0047 

Type  of  Request  Revision  of  a 
currently  approved  collection. 

Burden:  1,521  hours. 

Number  of  Respondents:  1 J55. 

A  vg  Hours  Per  Response:  4  minntes. 

Needs  and  Uses:  Title  13  USC 
specifically  requires  that  the  Coisiis 
Bureau  collect  and  publish  statistics  for 
cotton  ginned  prior  to  13  specified  dates. 
This  survey  is  the  cmly  source  of  data  om 
current  cotton  ginnings.  The  USDA  uses 
these  data  in  making  its  monthly  and 
annual  crop  productioo.  classificatian. 
and  production  cost  estimates.  Data  are 
used  by  the  cotton  industry  and  are 
considered  vita)  in  providing  a  stable 
market 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  small 
businesses  or  organizations. 

Frequency:  Semi-monthly  (CAg-lA 
thru  CAg-lL).  Annually  {CAg-3,  CAg-5, 
CAG-6a). 

Respondent's  Obligation- lAaaiiaXsxey. 

OMB  Desk  Officer  Don  Arbodde 
395-7340 

Copies  of  the  above  information 
collection  {svposal  can  be  obtained  by 
calling  or  writing  Edward  Midials,  DOC 
Clearance  Officer.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  AArenue.  NW., 
Washington,  DC  20230. 

Written  uiiiiiiiwiils  and 
recwnmendatkms  for  tte  proposed 
information  coUectiaB  riioold  be  sent  to 


Don  Arbuckle.  OMB  Desk  Officer.  Room 
3208,  New  Executive  Office  Building. 

Washington,  DC  20503. 

Dated:  December  6, 1988. 
Edward  Michals, 

Departmental  Clearmtce  Officer,  Office  of 
Managejaeat  and  Orgaaixotioa. 
[FR  Doc.  89-28815  Filed  12-»-88;  8:45  am) 

BUJJNa  CODE  3S10-07-M 


Foreign-Trade  Zones  Board 

[Order  Na  452] 

Approval  for  Expansion  of  Fore'^n- 
Trsde  Zone  89  Clark  County,  KV  Within 
the  Las  Vegas  Customs  Port  of  Entry 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  USC  81a-81nJ,  the 
Foreign-Trade  Zones  Board  adopts  the 
following  Resolution  and  Order 

Whereas,  the  Nevada  Development 
Authority,  Grantee  of  Foreign-Trade 
Zone  No.  83,  has  applied  to  the  Board 
for  authority  to  expand  its  general- 
porpose  Z(Mie  at  sites  in  Clark  County, 
Nevada,within  the  Las  Vegas  CMmtamm. 
port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  December  11, 1987. 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  on 
December  18, 1987  (Docket  42-S7. 52  FR 
48137); 

Whereas,  the  sp^ication  was 
amended  on  January  28, 1988, 
withdrawing  a  site  from  the  request; 

Whereas,  an  examiners  committee 
has  investigated  the  appbcation  in 
accordance  with  the  Boanf  s  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Las  Vegas  area;  and. 

Whereas,  tiie  Board  has  found  that 
the  requirements  of  the  Forergn-Trade 
Zones  Act  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
orderK 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accord&nce  with  the 
apphcation  filed  December  11, 1987,  as 
amended.  The  grant  does  not  include  - 
authority  for  manufacturing 
operations.and  the  Grantee  shall  noti^ 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing  or 
assembly  c^ierationft.  The  authority 
given  in  this  Order  is  sub)ect  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  District 
Amy  Bogineer  regarding  compliance 
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with  their  respective  reqiiirementB 
relating  to  foreign-trade  zones. 

Signed  at  Washington.  DC  this  4th  day  of 
December,  1989. 
Eric  L  GarfinkeL 

Aaaistant  Secretary  of  Commerce  for  Import 
Administration,  Cbairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest- 
John ).  Da  Ponte,  ]u 
Executive  Secretary. 
[FR  Doc.  89-28813  Filed  12-»-89;  8:45  am] 
Mama  cooc  ssio-os-m 


International  Trade  Administration 

(A-427-098] 

Anhydrous  Sodium  Metasilicate  From 
France;  Rnal  Results  of  Antidumping 
Duty  Administrative  Review 

AOENCV.  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 


summary:  On  August  4. 1989.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
anhydrous  sodium  metasilicate  (ASM) 
from  France.  The  review  covers  one 
exporter  of  this  merchandise  to  the 
United  States.  Rhone  Poulenc  Chimie  de 
Base,  and  the  period  January  1. 1988 
through  December  31. 1988.  There  were 
no  known  shipments  of  this 
merchandise  to  the  United  States  by 
Rhone  Poulenc  during  the  period. 
We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
determine  that  the  final  results  are  the 
same  as  those  presented  in  the 
preliminary  results  of  review. 
EFFECTIVE  DATE:  December  11. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Marquita  Steadman  or  Richard 
Rimlinger,  Office  of  Antidumping 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone  (202)  377-1130. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  4, 1989.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (54  FR  32103)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
anhydrous  sodium  metasilicate  from 
France  (46  FR  1667,  January  7, 1981).  We 
have  now  completed  the  administrative 


review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Tariff  Act). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS).  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988. 

All  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  that  date  is  now 
classified  solely  according  to  the 
appropriate  HTS  item  number(s). 

Imports  covered  by  the  review  are 
shipments  of  anhydrous  sodium 
metasilicate,  a  crystalline  silicate 
(NaiSiOj)  which  is  alkaline  and  readily 
soluble  in  water.  Appbcations  include 
waste  paper  de-inking,  ore-flotation, 
bleach  stabilization,  clay  processing, 
medium  or  heavy  duty  cleaning,  and 
compounding  into  other  detergent 
formulations.  During  the  review  period 
such  merchandise  was  classified  under 
item  number  421.3400  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classified  under  HTS  item 
numbers  2839.11.00  and  2839.19.00.  The 
HTS  and  TSUSA  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  one  exporter  of 
French  anhydrous  sodium  metasilicate, 
Rhone  Poulenc,  and  the  period  January 
1. 1988  through  December  31. 1988.  There 
were  no  known  shipments  of  this 
merchandise  by  Rhone  Poulenc  to  the 
United  States  during  the  period,  and 
there  are  no  known  unliquidated  entries. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  comments  from  the  respondent. 
Rhone  Poulenc. 

Comment  1:  Rhone  Poulenc  contends 
that  its  margin  should  be  based  on  data 
from  the  most  recent  review  for  which 
information  is  available.  Rhone  Poulenc 
has  not  sold  ASM  to  the  United  States 
since  1985.  The  Department  rejected  as 
inadequate  the  company's  questionnaire 
responses  for  both  the  1984  and  1985 
review  periods.  Assuming  arguendo  that 
the  Department  was  justified,  the  next 
most  recent  Information  otherwise 
available  was  that  used  by  the 
Department  for  the  1983  review  period. 
Therefore.  Rhone  Poulenc  contends,  the 
1983  data,  adjusted  for  conditions 
existing  in  1988.  should  form  the  basis  of 
its  margin  in  the  current  review. 


Department's  Position:  We  disagree. 
We  verified  through  Customs  that  Rhone 
Poulenc  did  not  ship  ASM  to  the  United 
States  during  the  period  of  review. 
Consistent  with  our  long-standing  policy 
in  administrative  reviews  covering 
periods  where  there  are  no  shipments, 
we  based  the  margin  in  this  review  on 
the  margin  found  in  the  last  review  in 
which  there  were  shipments.  For  the 
1985  review  period,  the  last  period 
during  which  there  were  shipments,  we 
determined  that  Rhone  Poulenc's  margin 
was  60  percent  [see  52  FR  33856. 
September  9. 1987).  Regardless  of 
whether  this  rate  was  based  on  the  best 
information  otherwise  available,  we 
consider  it  to  be  a  more  appropriate  rate 
than  the  1983  rate  because  the  1985  rate 
is  our  most  recent  estimate  of  Rhone 
Poulenc's  margin. 

Comment  2.  Rhone  Poulenc  contends 
that  whatever  antidumping  margin  is 
determined  in  this  review  period  must 
be  based  on  actual  data.  Section  776  of 
the  Tariff  Act  states  that,  in  the 
indicated  circumstances,  the 
Department  must  "use  *  *  *  information 
*  *  *"  Simply  adopting  a  rate  from  a 
prior  proceeding  does  not  comply  with 
the  statute.  Instead,  the  statute  requires 
the  Department  literally  to  "use" 
information,  that  is.  data,  in  calculating 
a  rate.  Therefore,  even  if  the  Department 
were  authorized  to  employ  remote  data 
from  the  1980  investigation,  the  margin 
would  have  to  be  based  on  current 
currency  exchange  rates,  interest  rates, 
and  substantive  adjustment  methods. 
Rhone  Poulenc  maintains  that,  since  the 
most  ufHto-date  information  in  the 
Department's  possession  is  the  1983 
review  period  data,  and  since  the 
current  rate  must  reflect  conditions 
existing  in  1988.  not  1983.  the 
Department  should  calculate  the  rate  for 
the  current  review  using  the  1983  rate  as 
the  base  and  adjusting  that  rate  for 
market  conditions  in  1988. 

Department's  Position:  We  disap-ee. 
Section  776  of  the  Tariff  Act  establishes 
rules  for  verification  of  information  and 
the  use  of  the  best  information 
otherwise  available.  It  does  not  require 
the  Department  to  simulate  the  most 
accurate  and  up-to-date  rate  using  such 
speculative  methods  as  those  suggested 
by  Rhone  Poulenc.  As  explained  in  our 
response  to  Comment  1,  we  believe  that 
the  1985  rate  is  the  most  appropriate 
dumping  margin  for  Rhone  Poulenc  in 
this  review.  This  margin  will  remain 
unchanged  until,  in  a  future 
administrative  review,  we  determine 
that  Rhone  Poulenc  has  resumed 
shipments  of  ASM  to  the  United  States, 
and  we  calculate  a  different  rate. 
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Filial  Rseuile  of  Review 

Based  on  oar  analysis  of  the 
comments  received,  we  determine  that 
the  final  results  are  the  same  as  those 
presented  in  the  preliminary  results.  We 
determine  the  margin  to  be: 


ManutactuFOf/ 

ThM  period 

M«gln 

(percent) 

Rtx)oe  Poulenc . 

t/8e-i2/8e 

'60 

'  m  mpRMMi  Qump  TOpenooc  iMf^''*  eoni  nei 
review  In  rMhicn  ttwi*  < 


The  Department  win  Instruct  the 
Customs  Service  to  assess  antidun4>ing 
duties  at  that  rate  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  in  sectiai 
751(a)(1)  of  the  Tariff  Act,  the 
Department  will  require  a  cash  deposit 
of  estimated  antidumping  duties  c^  60jOO 
percent  for  Rhone  Poulenc  For  any 
future  shipments  from  the  remaining 
known  exporters  not  covered  in  this 
review,  the  cash  deposit  will  continue  to 
be  at  the  rate  for  each  of  those  firms 
published  in  the  final  results  of  the  last 
administrative  review  covering  the  firm 
(53  FR  43251.  October  26, 1988),  or  the 
antidumping  duty  order  (46  FR  1667, 
January  7, 1981)  if  a  review  covering  the 
firm  has  not  been  conducted. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  firet  shipments  occurred 
after  December  31, 1988,  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  60iX)  percent  shall  be 
required.  This  deposit  requirement  is 
effective  for  all  shipments  of  anhydrous 
sodium  metasiUcate  from  France 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the  date  of 
publication  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675  (a)(1)) 
and  9  353.22  of  the  Department's  new 
regulations  (54  12742,  March  28, 1989)  (to 
be  codified  at  19  CFR  353.22). 

Dated:  Decenber  1, 1989. 
Lisa  B.  Barry. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  89-28811  Piled  12-8-89;  8:45  am) 
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[A-58S-809) 

Antidumping  Duty  Ordvr  Csrtabi  SmaO 
Business  Tslephone  Systems  and 
SubassembOn  Thsreof  From  Japan 

AQENCy;  Import  Administration. 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  In  its  investigation,  ^e  U.S. 
Department  of  Commerce  determined 
that  certain  small  business  telephcme 
systems  and  subassemblies  thereof 
(SBTS)  from  Japan  are  being  sold  at  less 
than  fair  value.  In  a  separate 
investigation,  the  U.S.  international 
Trade  Commission  (ITC)  determined 
that  a  U.S.  industry  is  being  materially 
injured  by  reason  of  imports  of  certain 
small  business  telephone  systems  and 
subassemblies  thereof  from  Japan. 

Therefore,  based  on  these  findings,  aD 
unliquidated  entries,  or  warehouse 
withdrawals  of  certain  small  business 
telephone  systems  and  subassemblies 
thereof  for  consumption  from  Japan 
made  on  or  after  August  3, 1989,  the  date 
on  which  the  Department  published  its 
"Preliminary  Determination''  notice  in 
the  Federal  Register,  will  l>e  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
writhdrawals  from  warehouse,  for 
consumption  made  on  or  afier  the  date 
of  pubhcation  of  this  antidumping  doty 
order  in  the  Federal  Register. 

EFFECnVE  OATT.  December  11. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Apple  or  Michael  Ready,  Office  of 
Antidumping  Investigations, 
International  Trade  Administration,  U.Si. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1769,  or  (202)  377-2613,  respectively. 

SUPPLEMENTARY  INPORMATIOM; 

The  products  covered  by  this  order 
are  certain  small  business  telephone 
systems  and  subassemblies  thereof, 
currently  classified  under  Harmonized 
Tariff  Schedule  item  numbers 
8517.30.200a  851730.250a  8517.3a300a 
8517.iaoa2a  8517.ia0040,  8517.ia005a 
8517.ia007a  8517.10.008a  8517.9ai00a 

85i7jo.i5oa  85i7.9a3ooa  ssiasaiooa 

8504.40.0004.  8504.400008,  8504.40UX)ia 
8517.81.00ia  8517.81.002a  8517.90.400a 
and  8504.4a0(n5.  Prior  to  January  1, 
1989.  such  merchandise  was  classifiable 
under  items  684.57ia  664.572a  6d4.573a 
684.5805.  684.5810  684.5815.  684.5825, 
684.583a  682.6051,  and  68Z6053  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 


Certain  small  bostneas  tdephoua 
systems  and  subassemblies  thereof  are 
telephone  systems,  whether  complete  or 
incomplete,  assembled  or  unaasemUcd, 
with  intercom  or  internal  calling 
capabihty  and  total  non-blocking  pott 
capacities  of  between  2  and  256  ports, 
and  discrete  subassemblies  designed  for 
use  in  such  systems.  A  subassembly  is 
"designed"  for  use  in  ■  smaQ  business 
telephone  system  if  it  functions  to  its  full 
capability  only  when  operated  as  pert  of 
a  small  bosiness  telephone  system. 
These  subassemblies  are  defined  as 
followr. 

(1)  Telephone  sets  and  consoles, 
consisting  of  profuietary,  c<M-ded 
telephone  sets  or  consoles.  A  console 
has  the  ability  to  perform  certain 
functions  including:  answer  all  lines  in 
the  system;  monitor  the  status  of  other 
phone  sets;  and  transfer  calls.  The  term 
"telephone  sets  and  consoles"  is  defined 
to  include  any  combination  of  two  or 
more  of  the  following  items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apparatus:  housing;  hand  set;  cord  (line 
or  hand  set);  power  supply;  telephone 
set  circuit  cards;  console  circuit  cards. 

(2)  Control  and  switching  equipment, 
whether  denominated  as  s  key  ser\ice 
unit,  control  unit,  or  cabinet/switch. 
"Control  and  switching  equipmenf*  is 
defined  to  incliule  the  units  described  in 
the  preceding  sentence  which  consist  of 
one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards)  and 
one  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container  as  the  circuit  cards  or 
modules,  with  or  without  additional 
apparatus:  Connectors  to  accept  circuit 
cards  or  modules  or  building  wiring. 

(3)  Circuit  cards  and  modules, 
including  power  suppUes.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  seta  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2.40Q  watts  into  output  power 
of  not  more  than  1300  watts  supplying 
DC  power  of  approximately  5  volts.  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  folloMong  merchandise  has  been 
excluded  from  this  investigation:  (1) 
Nonproprietary  industry-standard  ("tip/ 
ring")  telephone  sets  and  other 
subassemblies  that  are  not  specifically 
designed  for  use  in  a  covered  system. 
even  though  a  system  may  be  adapted  to 
use  such  nonproprietary  equipment  to 
provide  some  system  fmocticKis;  (2) 
telephone  answering  machines  or 
facsimile  machines  integrated  with 
telephone  sets;  and  (3)  adjimct  software 
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used  on  external  data  processing 
equipment 

As  noted  in  the  preliminary 
determination  notice  (54  FR  31978).  the 
Department  defines  dual  use 
subassemblies  as  those  subassemblies 
that  function  to  their  full  capability 
when  operated  as  part  of  a  large 
business  telephone  system  as  well  as  a 
small  business  telephone  system. 
Because  dual  use  subassembUes  by 
definition  are  not  subassembhes 
"designed"  for  use  in  small  business 
telephone  systems,  dual  use 
subassemblies  are  excluded  bom  the 
scope  of  the  investigation. 

In  accordance  with  section  735(a)  of 
the  Act  (19  U.S.C.  1673d(a)).  on  October 
10, 1989,  the  Department  made  its  final 
determination  that  certain  small 
business  telephone  systems  and 
subassembhes  thereof  from  Japan  are 
being  sold  at  less  than  fair  value  (54  FR 
42541,  October  17. 1989).  On  November 
29, 1989,  in  accordance  with  section 
735(d)  of  the  Act,  the  ITC  notified  the 
Department  that  such  imports  materially 
injure  a  U.S.  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1873e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
certain  small  business  telephone 
systems  and  subassemblies  thereof  from 
Japan.  These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
SETS  from  Japan  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  3, 1989,  the  date  on  which 
the  Department  pubUshed  its 
"Preliminary  Determination"  notice  in 
the  Federal  Rej^ter  (54  FR  31978). 

On  or  after  the  date  of  publication  in 
the  Federal  Register  of  this  notice, 
United  States  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated  duties 
on  this  merchandise,  a  cash  deposit 
equal  to  the  estimated  weighted-average 
antidimiping  duty  margins  as  noted 
below: 


Manufacturers/ Producers/Exportare 


Tosha*  Cofp - 

Matsushita   Electric   Industrial  Co., 
Ltd..    Matsushita   Communication 
Industrial  Co.  Lid..  Kyushu  Matsu- 
shita Electric  Ca,  Ltd.. 
All  Others 


Margin 
percentage 


136.77% 


178.93% 
157.85% 


This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
certain  small  business  telephone 
systems  and  subassemblies  thereof  from 
Japan,  pursuant  to  section  736(a)  of  the 
Act  (19  U.S.C.  1673e(a)).  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidimiping  duty  orders 
currently  in  effect 

This  notice  is  published  in  accordance 
with  section  736(a)  of  die  Act  (19  U.S.C. 
1673e(a))  and  i  353.21  of  the  Commerce 
Regulations  (19  CFR  353.21). 

Dated:  December  4, 19n9. 
Eric  L  Gaiflnkel, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  89-28809  Filed  12-8-89;  8:45  amj 
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International  Trade  Administration 
Administration 

[A-583-806] 

Antidumping  Duty  Order  Certain  Small 
Business  Telephone  Systems  and 
Subassemblies  Thereof  From  Taiwan 

agency:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

action;  Notice. 

summary:  In  its  investigation,  the  U.S. 
Department  of  Commerce  determined 
that  certain  small  business  telephone 
systems  and  subassemblies  thereof 
(SBTS)  &t)m  Taiwan  are  being  sold  at 
less  than  fair  value.  In  a  separate 
investigation,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  a  U.S.  industry  is  being  materially 
injured  by  reason  of  imports  of  certain 
small  business  telephone  systems  and 
subassemblies  thereof  from  Taiwan. 

Therefore,  based  on  these  findings,  all 
unliquidated  entries,  or  warehouse 
withdrawals  of  certain  small  business 
telephone  systems  and  subassemblies 
thereof  for  consumption  from  Taiwan, 
except  those  of  Sun  Moon  Star,  made  on 
or  after  August  3, 1989,  the  date  on 
which  the  Department  published  its 
"Preliminary  Determination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 
EFFECTIVE  DATE:  December  11, 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Apple  or  Kathleen  Boyce,  Office  of 
Antidumping  Investigations, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1769,  or  377-4198. 
SUPPLEMENTARY  INFORMATION:  The 

products  covered  by  this  order  are 
certain  small  business  telephone 
systems  and  subassemblies  thereof, 
currently  classifiable  under  Harmonized 
Tariff  Schedule  item  numbers 
8517.30.2000,  8517.30.2500,  8517.30.3000, 
8517.10.0020,  8517.10.0040,  8517.10.0050, 
8517.10.0070,  8517.10.0080,  8517.90.1000, 
8517.90.1500,  8517.90.3000,  8518.30.1000, 
8504.40.0004.  8504.40.0008,  8504.40.0010, 
8517.81.0010,  8517.81.0020,  8517.90.4000, 
and  8504.40.0015.  Prior  to  January  1, 
1989,  such  merchandise  was  classifiable 
under  items  684.5710,  684.5720,  684.5730, 
684.5805,  684.5810,  684.5815,  684.5825, 
684.5830,  682.6051,  and  682.6053  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 

Certain  small  business  telephone 
systems  and  subassembhes  thereof  are 
telephone  systems,  whether  complete  or 
incomplete,  assembled  or  imassembled, 
with  intercom  or  internal  calling 
capabihty  and  total  non-blocking  port 
capacities  of  between  2  and  256  ports, 
and  discrete  subassembhes  designed  for 
use  in  such  systems.  A  subassembly  is 
"designed"  for  use  in  a  small  business 
telephone  system  if  it  functions  to  its  full 
capabihty  only  when  operated  as  part  of 
a  small  business  telephone  system. 
These  subassembhes  are  defined  as 
follows: 

(1)  Telephone  sets  and  consoles, 
consisting  of  proprietary,  corded 
telephone  sets  or  consoles.  A  console 
has  the  abihty  to  perform  certain 
functions  including:  answer  all  lines  in 
the  system;  monitor  the  status  of  other 
phone  sets;  and  transfer  calls.  The  term 
"telephone  sets  and  consoles"  is  defined 
to  include  any  combination  of  two  or 
more  of  the  following  items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apparatus:  housing;  hand  set;  cord  (line 
or  hand  set);  power  supply;  telephone 
set  circuit  cards;  console  circuit  cards. 

(2)  Control  and  switching  equipment 
whether  denominated  as  a  key  service 
unit  control  unit  or  cabinet/switch. 
"Control  and  switching  equipment"  is 
defined  to  include  the  units  described  in 
the  preceding  sentence  which  consist  of 
one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards)  and 
one  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container  as  the  circuit  cards  or 
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modules,  with  or  without  additional 
apparatus:  Connectors  to  accept  circuit 
cards  or  modules  or  building  wiring. 

(3)  Circuit  cards  and  modules, 
including  power  supphes.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2400  watts  into  output  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts,  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capabihty. 

llie  following  merchandise  has  been 
excluded  bom  this  investigation:  (1) 
Nonproprietary  industry-standard  ("tip/ 
ring")  telephone  sets  and  other 
subassemblies  that  are  not  specifically 
designed  for  use  in  a  covered  system, 
even  though  a  system  may  be  adapted  to 
use  such  nonproprietary  equipment  to 
provide  some  system  functions;  (2) 
telephone  answering  machines  or 
facsimile  machines  integrated  with 
telephone  sets;  and  (3)  adjunct  software 
used  on  external  data  processing 
equipment 

As  noted  in  the  preliminary 
determination  notice,  the  Department 
defines  dual  use  subassemblies  as  those 
subassembhes  that  function  to  their  full 
capacity  when  operated  as  part  of  a 
large  business  telephone  system  as  well 
as  a  small  business  telephone  system. 
Because  dual  use  subassemblies  by 
definition  are  not  subassembhes 
"designed"  for  use  in  small  business 
telephone  systems,  dual  use 
subassemblies  are  excluded  from  the 
scope  of  the  investigation. 

In  accordance  with  section  735(a)  of 
the  Act  (19  U.S.C.  1673d(a)),  on  October 
10, 1989,  the  Department  made  its  final 
determination  that  certain  small 
business  telephone  systems  and 
subassembhes  thereof  from  Taiwan  are 
being  sold  at  less  than  fair  value  (54  FR 
42543,  October  17, 1989).  On  November 
29, 1989,  in  accordance  with  section 
735(d)  of  the  Act  the  ITC  notified  the 
Department  that  such  imports  materially 
injure  a  U.S.  industry. 

Therefore,  In  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1875),  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
certain  small  business  telephone 
systems  and  subassemblies  thereof  from 
Taiwan  except  those  of  Sun  Moon  Star. 
These  antidumping  duties  will  be 


assessed  on  all  unUquidated  entries  of 
SBTS  from  Taiwan  except  those  of  Sun 
Moon  Star  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  3, 1989,  the  date  on  which  the 
Department  pubhshed  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (54  FR  31987). 

On  or  after  the  date  of  pubUcation  in 
the  Federal  Register  of  this  notice, 
United  States  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated  duties 
on  this  merchemdise,  a  cash  deposit 
equal  to  the  estimated  weighted-average 
antidumping  duty  margins  as  noted 
below: 


Manufacturers/Producers/ Exporters 

Margin 
percentage 

Taiwan  Nitsuko  Co.,  Ltd 

Sun  Moon  Star „„_ 

129.73% 
000% 

All  Others ,. 

0.00% 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
certain  small  business  telephone 
systems  and  subassemblies  thereof  from 
Taiwan,  pursuant  to  section  736(a)  of  the 
Act  (19  U.S.C.  1673e(a)).  Interested 
parties  may  contact  the  Central  Records 
Unit  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect 

This  notice  is  pubhshed  in  accordance 
with  section  736(a)  of  die  Act  (19  U.S.C. 
1673e(a))  and  S  353.21  of  the  Commerce 
Regulations  (19  CFR  353.21). 

Dated:  December  4, 1989. 
Eric  I.  GarfinkeL 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  89-28810-Filed  IZ-O-W;  8:45  amj 

BIUJNO  CODE  3610-Ot-M 


[A-428-062] 

Animal  Glue  and  Inedible  Gelatin  From 
West  Gennany  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration/ 
International  Trade  Administration 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  August  14, 1989,  the 
Department  of  Commerce  pubhshed  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
animal  glue  and  inedible  gelatin  from 
West  Germany.  The  review  covers  one 
manufacturer/exporter  of  this 


merchandise  to  the  United  States,  G. 
Conradt  &  Sohn  ("Conradt"),  and  the 
period  December  1, 1987  through 
November  30, 1988. 

We  invited  interested  parties  to 
comment  on  our  prelimiiiary  results.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  are  the  same 
as  those  presented  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  December  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  U.  Askey  or  John  R.  Jugelman, 
Office  of  Antidumping  Comphance, 
Intemtional  Trade  Administration,  U.S. 
Department  of  Commerce,  Room  B-099. 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230;  telephone: 
(202)  377-3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  14, 1989,  the  Department  of 
Commerce  ("the  Department") 
pubhshed  in  the  Federal  Register  (54  FR 
33256)  the  preliminary  results  of  its 
administrative  reveiw  of  the 
antidumping  finding  on  animal  glue  and 
inedible  gelatin  from  West  Germany. 
We  have  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("die  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  West  German  animal  glue 
and  inedible  gelatin.  During  this  review 
period  such  merchandise  was 
classifiable  under  item  number*  455.4000 
and  455.4200  of  die  Tariff  Schedules  of 
die  United  States  Annotated  ('TSUSA"). 
This  merchanidse  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  ("HTS")  items  3503.00.20  and 
3506.10.10  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  Conradt  and  the  period 
December  1, 1987  through  November  30, 
1988.  There  were  no  known  shipments  of 
this  merchandise  to  the  United  States  by 
Conradt  during  the  period  and  there  are 
no  known  unhquidated  entries. 

Conradt  requested  revocation  bom 
the  finding  based  on  no  shipments  to  the 
United  States  since  1976.  Prusuant  to 
\  353.25  of  the  Department's  regulations 
pubhshed  in  the  Federal  Register  on 
March  28, 1989  (54  FR  12742)  (to  be 
codified  at  19  CFR  353.25),  we  determine 
that  Conradt  does  not  qualify  for 
revocation  because  the  absence  of 
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shipments  cfin  no  longer  be  used  as  the 
basis  of  revocation. 

Final  results  of  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  The  final  results 
are  the  same  as  those  presented  in  our 
preliminary  results  of  review.  We 
determine  the  margin  to  be: 


Manufacturer/ 
exporter 

Pertod 

Mwgin 
(p6fConQ 

ConradL 

12/1/87-11/30/8$ 

•67 

>  No  sNpnwnta  dur«>g  the  period:  margin  from  the 
last  period  m  wtvch  there  were  shipments. 

Further,  as  provided  for  by 
S  353.22(c)(10)  of  the  Department's 
regulations,  a  cash  deposit  of  estimated 
antidumping  duties  of  67  percent  shall 
be  required  for  Conradt.  For  any 
shipments  from  the  six  remaining  known 
manufacturers  and/or  exporters  and  the 
one  known  third-country  reseller  not 
covered  in  this  review,  the  case  deposit 
will  be  the  same  as  the  rates  published 
in  the  final  results  of  the  last 
administrative  review  for  each  of  these 
firms  (49  FR 13565.  April  5, 1984).  For 
any  future  entries  of  this  merchandise 
from  a  new  exporter,  not  covered  in  this 
or  prior  administrative  reviews,  whose 
first  shipments  occurred  after  November 
30, 1988  and  who  is  imrelated  to  the 
reviewed  frim  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required. 

These  cash  deposit  requiremente 
apply  to  all  shipments  of  West  German 
animal  glue  and  inedible  gelatin  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pubUcation  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  December  1, 1989. 
Lisa  B.  Barry, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  89-28812  Filed  12-8-89;  8:45  am) 

BItiJNO  CODE  SS10-DS-M 


Minority  BusineM  Development 
Agency 

Business  Development  Center 
Applications;  Alabama 

December  5. 1989 

AOENCY:  Minority  Business 

Development  Agency. 

action:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
annoimces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $194,118 
for  the  project  performance  of  05/1/90  to 
04/30/91.  The  MBDC  will  operate  in  the 
Mobile,  Alabama,  Metropolitan 
Statistical  Area  (MSA).  The  first  year 
cost  for  the  MBDC  will  consist  of 
$165,000  in  Federal  Funds  and  a 
minimimi  of  $29,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instnmient  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Apphcations  wiU  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  fvmding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availabihty  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  dosing  date  for 
applications  January  15, 1990. 
Applications  must  be  postmarked  on  or 
before  January  15, 1990. 


ADDRESS:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  1371  Peachtree 
SL,  NE.,  Suite  505,  Atlanta,  Georgia 
30309,  404/347-3438. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L  Eccles,  Regional  Director  of 
the  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(Catalog  of  Federal  Domestic  Assistance, 
11.800  Minority  Business  Development) 

Note:  A  pre-application  conference  to 
assist  all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce.  Minority 
Business  Development  Agency,  1371 
Peachtree  Street.  NE,  Suite  505,  Atlanta, 
Georgia.  Wednesday.  December  27, 1989,  at  9 
a.m. 

Dated:  December  5. 1989. 
Carlton  L  Eccles, 

Regional  Director,  Atlanta  Regional  Office. 
[FR  Doc.  89-28858  Filed  12-8-89;  8:45  am] 

BtLUNO  CODE  9610-n-M 


National  Oceanic  and  Atmosphsric 
Administration 

Endangered  Spedes;  Modification  of 
Permit;  Souttiwest  Fisheries  Science 
Center  (P77#36);  Modification  Na  1  to 
Permit  No.  691 

Pursuant  to  the  provisions  of  Sections 
217-222  of  the  Regulations  Governing 
Endangered  and  Threatened  Species 
Permits,  Scientific  Research  Permit  No. 
691  issued  to  the  Southwest  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service.  P.O.  Box  271,  La  Jolla, 
California,  92038  on  October  30. 1989, 
(54  FR  47105),  is  modified  as  follows: 

Section  A.3  is  added: 

3.  Up  to  100  salvaged  (fotmd  dead] 
olive  ridley  turtles  [Lepidochelys 
olivacea)  may  be  taken  and  imported. 

This  modification  became  effective  on 
December  4, 1989. 

Docimients  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  1335  East 

West  Highway,  Room  7324,  Silver 

Spring,  Maryland  20910;  and 
Director,  Southwest  Region.  National 

Marine  Fisheries  Service,  300  South 

Ferry  Street,  Terminal  Island, 

CaUfomia  90731. 
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Dated:  December  4, 1989. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 
[FR  Doc.  89-28748  Filed  12-8-89;  8:45  am] 

BILUNQ  COOC  S610-22-M 

Marine  Mammals;  Correction 

agency:  National  Marine  Fisheries 
Service,  NOAA,  DOC. 
ACTKMC  Marine  Mammals;  Notice  of 
Correction. 

summary:  The  National  Marine 
Fisheries  Service  is  correcting  the  notice 
of  application  for  a  permit  for  the 
National  Zoological  Park— Smithsonian 
Institution  (P6L).  In  notice  doomient  89- 
25537,  issued  Tuesday,  October  31. 1989, 
page  45776,  paragraph  3  is  revised  as 
follows: 

3.  Name  and  Ntmiber  of  Marine 
Mammals:  Harbor  seals  [Phoca 
vitulina),  up  \o21S;*  *  * 

Dated:  December  4, 1969. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 

[FR  Doc.  89-28746  Filed  12-8-89;  8:45  am] 
KLUNO  CODE  3(10-22-11 

Patent  and  Trademarft  Offica 
[Docket  No.  91281-9281] 

Masic  Worlcs;  Extension  of  Existing 
Interim  Orders 

agency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Extension  of  existing  interim 

orders  issued  imder  section  914  of  the 

Semiconductor  Chip  Protection  Act 

(SCPA),  17  U.S.C.  914. 

summary:  The  Assistant  Secretary  and 
Commissioner  of  patents  and 
Trademarks  has  determined  that  the 
existing  interim  orders  issued  imder 
section  914  of  the  SCPA  should  be 
extended. 

date:  Existing  interim  orders  for  Japan 
and  Sweden  are  hereby  extended  until 
July  31, 1991.  Interim  orders  for  the 
Member  States  of  the  European 
Communities,  Australia,  Austria, 
Canada,  Finland  and  Switzerland  are 
extended  until  December  31, 1990. 
ADDRESS:  Address  correspondence  to 
Assistant  Commissioner  for  External 
Affairs,  United  States  Patent  and 
Trademark  Office,  Box  4.  Washington, 
DC  20231. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Kirk,  Assistant 
Commissioner  for  External  Affairs, 


United  States  Patent  and  Trademark 
Office,  Box  4,  Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  The 
Commissioner  of  Patents  and 
Trademarks  has  been  delegated  the  task 
of  determining  when  and  under  what 
conditions  interim  protection  in  the 
United  States  will  be  extended  under 
section  914  of  the  SCPA  to  foreign 
"mask  works,"  the  series  of  related 
images  representing  a  three-dimensional 
pattern  in  the  layers  of  a  semiconductor 
chip.  In  international  parlance,  mask 
works  are  also  known  as  "integrated- 
circuit  layout  designs"  or  as 
"tophographies."  To  be  eligible  for 
interim  mask  work  protection,  it  must  be 
established  that  a  foreign  government  is 
making  good  faith  efforts  and 
reasonable  progress  toward  estabUshing 
a  regime  of  protection  substantially 
similar  to  that  established  imder  the 
SCPA.  and  that  U.S.  mask  works  are  not 
subject  to  imauthorized  distribution  or 
conunercial  exploitation  in  the  country 
concerned. 

The  Congress  extended  the 
Executive's  authority  to  issue  interim 
orders  until  July  31. 1991.  Pub.L  100-159 
(1987).  In  doing  so.  Congress  expressed 
its  belief  that  "this  process  [under 
section  914]  is  promoting  the  protection 
of  U.S.  mask  works  abroad."  H.R.  Rep. 
No.  100-388, 100th  Cong.,  1st  Sess. 
(1987). 

Interim  orders  have  been  issued 
extending  protection  to  19  States.  See  54 
FR  13931  (April  6, 1989);  see  also  54  FR 
22351  (May  23, 1989).  Among  those 
coimtries,  Japan,  Sweden,  Austria  and 
several  Member  States  of  the  European 
Communities  (EC)  have  laws  in  force. 
On  September  26. 1989.  a  Notice  of 
Initiation  of  Proceeding  was  published 
at  54  FR  39491,  whereby  the 
Commissioner  requested  comments  on 
the  extension  of  interim  orders  issued 
imder  section  914.  To  allow  sufficient 
time  for  a  thorough  review  in  the  present 
proceeding,  the  Commissioner  also 
extended  the  expiration  date  for  the 
existing  orders  until  December  31, 1989. 

Comments  were  received  from  the 
Governments  of  Australia  and  Canada. 

Summary  of  Conunents 

In  its  comments,  the  Government  of 
Australia  states  that  the  "Circuit 
Layouts  Act  1989"  was  passed  by  the 
Australian  Parliament  in  May  1989.  The 
Act.  which  will  come  into  force 
sometime  during  1990.  will  extend 
protection  to  mask  works  first 
conunercially  exploited  in  the  United 
States,  and  works  made  by  a  U.S. 
citizen,  national  or  resident  Prior  to  the 
Act's  effective  date.  U.S.  mask  works 
will  be  protected  on  the  basis  of 


national  treatment  as  artistic  works 
under  the  "Copyright  Act  1968." 

The  Government  of  Canada  notes  that 
a  bill  for  the  protection  of  "integrated- 
drcuit  topographies"  is  now  being 
finalized  and  will  be  introduced  in  the 
Canadian  Parliament  in  the  near  future, 
having  been  approved  by  the  Canadian 
Cabinet  in  May  1988.  The  Canadian 
Government  refers  to  the  May  1989 
diplomatic  conference  held  in 
Washington  under  the  auspices  of  the 
World  Intellectual  Property 
Orgcmization  (WIPO)  to  conclude  a 
treaty  for  the  protection  of  integrated- 
circuit  layout  designs.  The  Government 
states  that  its  delegation  was  among 
those  that  sought  to  achieve  a 
multilateral  instrument  that  set 
adequate  and  effective  minimum 
standards  of  protection.  The 
compromises  reached  at  the  diplomatic 
conference,  however,  especially  on  the 
issues  of  compulsory  licensing  and  term 
of  protection,  led  Canada  to  reject  the 
treaty,  as  did  the  United  States  and 
Japan.  The  Canadian  Government 
affirms  its  hope  that  negotiations  on 
trade-related  aspects  of  intellectual 
property  rights  (TRIPS)  within  the 
General  A^ement  on  Tariffs  and 
Trade  (GATT)  wrill  establish  adequate 
standards  of  protection  for  integrated- 
circuit  layout  designs. 

Discussion  and  Findings  of  the 
Commissioner 

When  the  Commissioner  last 
extended  the  interim  orders  in  April 
1989,  he  noted  that  all  countries  \hen 
subject  to  interim  protection  had  closely 
cooperated  with  the  United  States  to 
work  toward  establishment  of  the  new 
'Treaty  on  Intellectual  Property  in 
Respect  to  Integrated  Circuits,"  then 
under  preparation  within  the  WIPO.  See 
54  FR  at  13932.  In  May  1989,  a 
diplomatic  conference  for  conclusion  of 
the  WIPO  treaty  was  held  in 
Washington  at  the  invitation  of  the 
United  States.  Despite  years  of  careful 
preparatory  work  intended  to  produce 
an  effective  multilateral  system  of  chip 
layout-design  protection,  substantial 
compromises  struck  at  the  diplomatic 
conference  resulted  in  a  treaty  with 
levels  of  protection  that  fall  below 
international  norms  reflected  in  the  laws 
of  those  countries  subject  to  section  914 
orders  that  have  enacted  chip  protection 
legislation. 

Among  the  treaty's  deficiencies  are  a 
term  of  protection  of  insufficient 
duration,  lack  of  sufficient  negotiating 
history  to  support  a  clear  prohibition 
against  imporiabon  of  products 
containing  infringing  chips,  absence  of 
any  obligation  for  iimocent  infringers  to 
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pay  a  royalty  after  notice  of 
infringement,  overly-broad  compulsory 
licensing  provisions,  and  an  inadequate 
framework  for  dispute  settlement  among 
signatories. 

As  has  been  noted  by  Representative 
Robert  W.  Kastenmeier,  Chairman  of  the 
House  Subcommittee  on  Courts, 
Intellectual  Property  and  the 
Administration  of  lustice,  the  transition 
provisions  in  section  914  were  "intended 
to  encourage  the  rapid  development  of  a 
new  worldwide  regime  for  the 
protection  of  semiconductor  chips,"  133 
Cong.  Rec  E1283  (daily  ed.  April  6, 
1987).  The  legislative  history  of  section 
914  evinces  congressional  intent  that  the 
Executive  use  the  issuance  of  interim 
protection  orders  as  a  means  to 
encourage  other  nations  to  move 
expeditiously  to  establish  regimes  with 
levels  of  protection  substantially  similar 
to  the  SCPA.  See  H.R.  Rept.  100-388. 
ffiVJro.  at  3-4  (1987). 

Based  on  the  information  available  m 
this  proceeding,  the  Commissioner  has 
determined  that  the  interim  protection 
orders  for  Japan  and  Sweden  should  be 
extended  until  the  expiration  of 
statutory  authority  to  grant  such  orders 
under  section  914,  that  is.  until  July  31. 
1991.  Those  countries  have  enacted  laws 
providing  protection  on  a  level 
substantially  similar  to  that  of  the 
SCPA.  these  laws  have  been  in  force  for 
longer  than  one  year,  and  practice  under 
the  laws  reveals  a  high  degree  of 
effective  protection  for  U.S.  mask  works. 

The  interim  protection  orders  for  all 
other  coimtries— the  Member  States  of 
the  EC  Australia,  Austria.  Canada, 
Finland  and  Switzerland — will  be 
extended  for  one  year,  until  December 
31. 1990.  This  will  enable  the 
Commissioner  to  review  chip  protection 
legislation  as  it  comes  into  force  in  those 
countries,  and  as  a  practice  under  such 
legislation  evolves.  The  Commissioner 
notes  with  approval  that  legislation  is 
Hearing  completion  in  all  coimtries 
subject  to  section  914  orders,  and  that 
the  legislative  texts  reviewed  would 
establish  protection  substantially 
similar  to  the  SCPA. 

In  regard  to  the  Member  States  of  the 
EC.  the  Commissioner  notes  that 
legislation  is  already  in  force  in  a 
majority  of  the  States.  Interim  orders  for 
all  twelve  States  will  be  extended  for 
one  year,  however,  to  permit  the 
Commissioner  to  evaluate  the  system  of 
chip  design  protection  to  be  provided  in 
the  Community  as  a  whole  when  all 
laws  are  in  place. 

No  evidence  has  been  presented  that 
nationals,  domiciliaries  or  sovereign 
authorities  or  any  country  subject  to 
interim  protection  orders  are  engaged  in 
the  misappropriation,  unauthorized 


distribution,  or  unauthorized 
commercial  exploitation  of  mask  works. 

Older  Extending  the  Expiration  Date  for 
Interim  Protection  Orders  Issued  Under 
Chapter  9  of  Title  17,  United  States  Code 

In  accordance  with  the  authority 
vested  in  me  by  Amendment  2  to 
Department  Organization  Order  10-14 
regarding  17  U.S.C.  914,  and  based  on 
the  record  of  this  proceeding 
commenced  on  September  26. 1989, 1 
find  that  the  governments  of  Australia, 
Austria,  Belgium.  Canada,  Denmark. 
Finland,  France,  the  Federal  Republic  of 
Germany.  Greece.  Ireland.  Italy,  Japan 
Luxembourg,  the  Netheriands,  Portugal. 
Spain.  Sweden,  Switzerland,  and  the 
United  Kingdom  have  made  and  are 
making  good-faith  efforts  toward 
providii^  protection  for  U.S.  mask 
works.  I  find  further  that  nationals, 
domiciliaries.  and  sovereign  authorities 
of  those  countries,  and  persons 
controlled  by  them,  are  not  engaged  in 
the  misappropriation,  unauthorized 
distribution  or  unauthorized  commercial 
exploitation  of  mask  works.  I  find 
further  that  the  extension  of  the 
expiration  dates  for  interim  orders  will 
promote  the  purposes  of  the 
Semiconductor  Chip  Protection  Act  of 
1984  and  international  comity  with 
respect  to  the  protection  of  mask  works. 

Accordingly,  the  existing  interim 
orders  for  Japan  and  Sweden  are  hereby 
extended  and  shall  terminate  on  July  31, 
1991.  The  existing  interim  orders  for 
Australia.  Austria,  Belgium,  Canada, 
Denmark,  Finland,  France,  the  Federal 
RepubUc  of  Germany.  Greece.  Ireland. 
Italy.  Luxembourg,  the  Netherlands, 
Portugal.  Spain,  Switzerland  and  the 
United  Kingdom  are  hereby  extended 
and  shall  terminate  on  December  31, 
199a 

Dated:  November  30, 1989. 
leffrey  M.  Samuels, 
Acting  Commissioner  of  Patents  and 
Trademarks. 

(PR  Doc.  89-28761  Filed  12-8-89;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AcQustment  of  Import  Umlts  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Peru 

December  5, 1989. 

AQENCy:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  12, 1989. 

FOR  FURTHER  IMFORMAT10N  CONTACT. 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U,S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
A^jricultiiral  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7. 1988).  Also 
see  54  FR  18133.  published  on  April  27. 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImpUmentation  of  Textile 
Agreementa 

December  5. 1989. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  of  April  24. 
1989  issued  to  you  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
into  the  United  States  of  certain  cottoa  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Peru  and 
exported  during  the  eight-month  period  which 
began  on  May  1, 1989  and  extends  through 
December  31, 1989. 

Effective  on  December  12, 1989,  the 
directive  of  April  24. 1989  is  amended  to 
adjust  the  limits  for  the  following  categories, 
as  provided  under  tlie  tenns  of  the  current 
bilateral  textile  agreement  t)etween  the 
Governments  of  'iie  United  States  and  Peru: 
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Categonr 


219 
338/338 


AdjuMed  8  fnon.  knil* 


9,348,510  square  meten. 

519,507  dozen  cH  wMcft  not  more 
than  358.491  dozen  ttM  to  in  Cat- 
egories 338-S/339-S  *. 


■  The  imita  have  rxK  been  adiusted  to  account  tor 
any  mnports  exported  anar  December  31, 1968. 

•  In  Cateoohea  338-S/339-S.  only  HTS  numbers 
6103.220050,  6i05.10.0010.  6105.100030, 
6105.90.3010.  610S10.0009,  6108.10.0027, 
6110.20.1025.  6110.20.204a  6110.20J2065. 
6110.90.0068,  6112.11.0030  and  6114.20.0005  In 
Category  338-S;  and  6104.22.0060,  6104.29.2046, 
6106,10.0010,  6106.10.0030,  6106.90.2010, 
6106.90.3010,  6109100070,  611020.1030, 
6110.20.20*5,  611020.2075,  611090.0070. 
6112.11.0040.  6114.20.0010  and  6117.90.0022  in 
Category  339-S 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantilla 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  8»-28822  Filed  12-8-89;  8:45  am) 
BtLum  cooc  96t«-im-M 


Announcement  of  Import  Umfts  for 
Certain  Cotton,  Wool  and  Mlan-Mada 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Peru 

December  S.  1989. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Custom  port  or 
call  (202)  566-5810.  For  informatioa  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

AuAority.  Executive  Order  11651  of  March 
3, 197Z  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  A^eement  between 
the  Governments  of  the  United  States 
and  Peru,  as  amended  and  extended  by 
a  Memorandum  of  Understanding  dated 
March  3, 1989,  establishes  limits  for  the 
period  January  1, 1990  through 
December  31, 1990. 

The  sublimit  for  Categories  338-3/ 
339-S  has  been  reduced  to  account  for 
carryforward  used  during  the  previous 
restraint  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7. 1986). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral  agreement 
and  the  Memorandum  of  Understanding, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  provisions. 
Auggie  D.  TantiQo, 

Chairman,  Conmtittee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatkn  of  TextSe 
Agreements 

December  5, 1889. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washingtoa,  DC 
20229 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1958,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31. 1986; 
pursuant  to  the  MRmorandum  of 
Understanding  (MOU)  dated  March  3, 1989 
between  the  Covemmeifts  of  the  United 
States  and  Peru:  and  in  accordance  with  the 
provisions  of  Executive  Oder  11651  of  March 
3. 1972.  as  amended,  you  are  directed  to 
prohibit,  elective  on  January  1, 1990,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  Peni 
and  exported  during  the  twelve-month  period 
beginning  on  January  1, 1990  and  extending 
through  December  31, 1990,  in  excess  of  the 
following  levels  of  restrainb 


Category 


Ttwtve^TKXith  restraint  limrt 


Limits  not  in  a  Qnxjp: 

219 

220.....— _. 


226/313 

300/607-K' ._. 

301 

315 


317/326- 
338/339- 
410. 


Cotton  Apparel  Grouo: 

237.  239.  330-336  and  340-359.  as  a  group. 
Wool  Group: 

400  WKf  414-469,  as  a  group 


15,158,135  square  meters 

9,398.401  square  rrteters 

17,723.326  square  rrteters  of  1•hic^  not  more  than  3.342,756  square  meters  tha*  to  in  Catogoiy  226 

1,814,369  luiograms 

1,133,981  kilograms 

4,431,475  square  meters 

18,700.825  square  meters  of  which  not  more  than  7,533,508  square  meters  shal  to  In  Category  326 

700,000  dozen  of  which  not  more  than  477,987  dozen  shall  be  m  Categonea  338-S/33»-S» 

1,337,804  square  meters 

14,623,229  square  meters  equl»alar« 

3,762,573  square  meters  equivatant 


>  Category  300  and  In  Category  e07-K  afl  HTS  numbers  except  5509.52.0000,  5509.61  0000,  5508.91  0000  and  5510.20.0000. 

•  In  Categooes  338-S/339-S,  onty  HTS  numbers  6103.22.0050.  6106.10.0010,  610510.0030.  6106.90.3010.  6100.100009.  6109  1O0027.  6110»102S. 
6110.2a2O4O.  6110.20,2065.  6110.90.0068,  611^11.0030  and  6114  20.0005  m  Category  338-S;  and  onty  HTS  numbers  6104.2^0060,  6104.29.2046.  6106.100010. 
6106.10.0030.  6106.90.2010.  6106.90^01%  6109.ia0070,  6110.20.1030,  6110.20.2045.  6110.20.2075,  6110.90.0070.  611^11.0040,  61 14.20.0010  and  6117.90.0022 
in  Category  339-S. 


Imports  char^gcd  to  these  category  Hmits  for 
the  period  May  1. 1989  through  December  31. 
1989  shall  be  charged  against  the  levels  of 
rstraint  to  the  extent  of  any  unfilled  balances. 
In  the  event  the  limits  established  for  that 
period  have  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
levels  set  forth  in  this  directive. 


The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreement 
and  the  MOU  dated  March  3. 1989  between 
the  Govenunents  of  the  United  States  and 
Peru. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  constrae 


entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Paerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemalung  provisions  of  5 
U.S.C  533(a)(1). 


50796 


Federal  Regtoter  /  Vol.  54.  No.  236  /  Monday.  December  11.  1989  /  Notices 


Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Unplementatiott 
of  Textile  Agreements. 
[FR  Doc.  8&-28823  Filed  ^-B-69;  8:45  am] 
MLUNO  COM  *f  10-IM-M 


Amendment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Macau 

December  6, 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agrcementa 

(OTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFCCTIVI  DATS:  December  13, 1989. 
FOn  FURTHER  INFORMATION  CONTACT: 

Diana  Solkoff,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6495.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3, 1972.  at  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

At  the  request  of  the  Government  of 
Macau,  the  U.S.  Government  has  agreed 
to  increase  the  current  minimum 
consultation  levels  for  Categories  239, 
342  and  636. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
number  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  vsrith  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7, 1988).  Also 
see  53  FR  51297,  published  on  December 
21,198& 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  6, 1989. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel  the  directive  of 
December  16, 1988  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Macau  tmd  exported  during  the  twelve-month 
period  which  began  on  Janaury  1, 1989  and 
extends  through  December  31, 1989. 

Effective  on  December  13, 1989,  the 
directive  of  December  16, 1988  is  amended 
further  to  increase  the  limits  for  the  following 
categories: 


Category 

Amended  twetve-monthRmit  > 

239 
342 
636 

100,000  kilograms. 
42,000  dozen. 
18,000  dozen. 

>  The  limits  have  not  been  adjusted  to  account  tor 
any  Imports  exported  after  December  31, 1988. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Conunittee  for  the  ImplementatioD 
of  Textile  Agreements. 
(FR  Doc.  89-28824  Filed  12-8-89;  8:45  am] 
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Adjustment  of  Import  Umlts  and 
Sublimits  for  Certain  Cotton  and  Man- 
Made  Fit>er  Textile  Products  Produced 
or  Manufactured  In  Mexico 

December  5, 1989. 

AGENCY:  Conmiittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits  and  sublimits. 

EFFECTn^E  date:  December  6, 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits  and 
sublimits,  refer  to  the  Quota  Status 
Reports  posted  on  the  bulletin  boards  of 
each  Customs  port  or  call  (202)  535-9481. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPICMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  and  sublimits  for 
certain  categories  are  being  adjusted, 
variously,  for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Reg^ter  notice  53  FR  44937, 
published  on  November  7, 1988).  Also 
see  53  FR  52461,  published  on  December 
28.1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  5, 1989. 
Commission  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  22, 1988,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1989  and  extends  tlirough 
December  31, 1989. 

Effective  on  December  6, 1989,  the  directive 
of  December  22, 1988  is  amended  further  to 
adjust  the  limits  and  sublimits  for  the 
following  categories,  as  provided  under  the 
provisions  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  United  Mexican  States: 


Category 


Limits  not  in  a  Group: 

336/636 

340/640 

341/641 


Adiusted  twetve^montt)  limit  > 


216.794  dozen 
435,024  dozen 
860.177  dozen  of  which  not  more  than  31 1.304  dozen  shall  be  In  Categoriea  341-Y/641-Y  » 
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Cwgory 


AHiteil  tmlttt  month  ImS ' 


347/346/647/648. 

361/651 

352i'652 


604-A*- 


604-0/«7<0  • 

Norvepedal  legbM  cloaery  subUmiis  >: 
340/640 


347/348/647/648. 

351/651 

352/6S2 


4,531 ,500  dozen 
349,669  dozen 
2.943,951  dozen 
699,113  Wograme 
2,111,081  kHigrame 

106,756  donn 
544,062  dozen 
52.480  dozen 
1,324,778  dozen 


>  The  Hmto  and  subSmito  hove  no(  been  •dM*e<>  to  account  tor  any  imporls  exported  after  December  31, 1968. 

■  In  Categorfes  341-Y/641-Y.  only  KT5  numbers  6204.22.3060,  6206.30.3010.  and  6206.30.3030  k)  Category  341-Y;  tni  6204.23.0050,  6204.29.2030. 
6206.40.3010  and  6206.40.3025  in  Category  641-Y. 
•  in  Celegary  604.-A.  only  HTS  number  5509.32.0000. 
« In  Caiegdiy  604-0.  al  HTS  numbers  except  5509.32.0000;  and  in  Category  607.0,  al  HTS  nutters  eMoepi  5509.53.0030  and  5509.5aiX»0. 


The  Committee  for  the  bnplementatioa  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  ftweign  aSalrs 
exception  to  the  rulemaking  provisions  of  6 
U.S.C.  553(a)(1). 
Sincere^, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  89-28825  Filed  12-S-80;  8:45  am] 
nUMQ  COOC  SStO-OIMI 


Establishment  of  Import  Umlto  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Thailand 

December  4, 1989 

AQENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits.         

EFFECTIVE  DATE:  December  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  eadi  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPM^MEKTARV  INFORMATION: 

Antbority.  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Inasmuch  as  recent  consultations  held 
between  the  Governments  of  the  United 
States  and  Thailand  have  not  resulted  in 
a  mutually  satisfactory  solution  for 
Categories  313  and  315,  the  United 
States  Government  has  decided  to 
control  imports  in  these  categories  for 


the  period  March  31, 1989  through  Mardh 
30,199a 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  313  and  315.  ShouJd  stich  a 
solution  be  reached  in  further 
consultations  with  the  Government  of 
Thailand,  further  notice  will  be 
published  in  the  Federal  Regbter. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7, 1988).  Also 
see  54  FR  14986,  pubUshed  on  April  14. 
1989. 

Auggie  0.  Tantillo, 

Chairman.  Conmiittee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlie  Implemeatatiao  of  Textile 
Agreements 

December  4. 198a 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel  the  directive  issued  to 
you  on  August  7, 1889  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  tlie 
United  States  of  cotton  and  man-made  fiber 
textile  products  in  Categories  341/641  and 
638/639,  produced  or  manufactured  in 
Thailand  and  exported  during  the  period 
which  began  on  March  31, 1989  and  extends 
tliroogfa  March  30, 1990. 

Effective  on  Deoemlier  11. 1989,  you  are 
directed  to  amend  tlie  August  7, 1969 
directive  to  include  limits  for  cotton  textile 
products  in  the  following  categories: 


Category 

T«Mlve-MonlhUmn> 

313/11 
315/15 

375.452  square  metera. 

>  The  imils  have  not  been  adjusted  to  enxuM  tor 

any  imports  exported  attar  Uaidn  30.  1989. 

You  are  directed  to  amend  the  cnirait 
countii^  period  for  Categories  313  and  315  to 
end  on  Mardi  30^  1980. 


Imports  charged  to  the  limits  for  Categories 
313  aind  315  for  the  period  )aniiary  1. 19B8 
through  December  31, 1988  shall  be  chacged 
against  those  levels  of  restraint  to  the  extoit 
of  any  unfilled  balances. 

For  imports  throogh  October  31, 1980, 
charges  against  the  above  restraint  levels 
shall  t>e  5, 880,218  square  meters  for  Category 
313  and  7,285,655  square  meters  for  Category 
315.  These  same  quantities  shall  be  deducted 
from  the  counting  period  that  ended  on 
March  30, 1989. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  bat  determined  tiiat 
these  actions  fall  with  the  foreign  a^airs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  89-28821  FUed  12-8-80;  8.-45  am) 

BIUJNO  COCC  1S10.«IMS 


The  Correlation:  Textile  and  Apparel 
Categories  With  the  Harmonized  Tariff 
Schedule  of  the  United  States  for  1990 

December  5, 1968. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 

FOR  FURTHER  MPORMATTON  CONTACTt 
Lori  E.  Goldberg,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-3400. 

summary:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
announces  that  availability  of  the  1990 
CORRELATION,  based  on  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

Copies  of  the  CORRELATION  may  be 
purchased  from  the  U.S.  Department  of 
Commerce,  Office  of  Textiles  and 
Apparel,  14th  and  Constitution  Avenue 
NW..  Room  H310a  Washingtui.  DC 
2023a  ATTN:  CORRELATION,  at  a  cost 
of  $30  per  copy.  Checks  or  money  orders 
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should  be  made  payable  to  the  U.S. 

Department  of  Commerce. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  89-28827  Filed  lZ-6-99;  8:45  am] 

WLUNQ  COOC  3610-O(Mi 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  0MB 
Review 

agencies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTKHC  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirements 
concerning  Delivery  Schedules. 
address:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  OMB. 
Room  3235,  NEOB,  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Victoria  Moss,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  523-5168 
or  Mr.  Owen  Green.  Defense  Acquisition 
Regulatory  Council.  (703)  697-7268. 

SUPPtEMENTARY  INFORMATION:  a. 

Purpose:  The  time  of  delivery  or 
performance  is  an  essential  contract 
element  and  must  be  clearly  stated  in 
solicitations  and  contracts.  The 
contracting  officer  may  set  forth  a 
required  delivery  schedule  or  may  allow 
an  offer  to  propose  an  alternate  delivery 
schedule.  The  information  is  needed  to 
assure  supplies  or  services  are  obtained 
in  a  timely  manner. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Repoondents,  3,440;  responses 
per  respondent.  5;  total  annual 
responses,  17,200;  hours  per  response, 
.167;  and  total  response  burden  hours. 
2.872. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4041. 


Washington,  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0043.  Delivery  Schedule. 

Dated:  December  1. 1989. 
Maigaist  A.  Willis, 
FAR  Secretariat. 
[FR  Doc.  8&-28849  Filed  12-8-89;  8:45  am] 

MLUNO  COOC  (KIKIC-M 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

agencies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  currently  approved 
information  collection  requirements 
concerning  Technical  Proposal — 2-Step 
Sealed  Bidding. 

address:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer.  OMB. 
Room  3235.  NEOB.  Washington.  DC 
20503, 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  L  O'NeUl.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  523-3856 
or  Mr.  Owen  Green,  Defense  Acquisition 
Regulatory  Council,  (703)  697-7628. 
supplementary  information:  a. 
Purpose:  Two-step  sealed  bidding  is  a 
method  of  contracting  designed  to 
obtain  the  benefits  of  sealed  bidding 
when  adequate  specifications  are  not 
available.  An  objective  is  to  permit  the 
development  of  a  sufficiently  descriptive 
and  not  unduly  restrictive  statement  of 
the  Government's  requirements, 
including  an  adequate  technical  data 
package,  so  that  subsequent  acquisitions 
may  be  made  by  conventional  sealed 
bidding.  This  method  is  especially  useful 
in  acquisitions  requiring  technical 
proposals,  particularly  those  for 
complex  items.  It  is  conducted  in  two 
steps. 

(a)  Step  one  consists  of  the  request 
for.  submission,  evaluation,  and  (if 
necessary)  discussion  of  a  technical 
proposal.  No  pricing  is  involved.  The 
objective  is  to  determine  the 


acceptability  of  the  supplies  or  services 
offered.  As  used  in  this  context,  the 
word  "technical"  has  a  broad 
connotation  and  includes,  among  other 
things,  the  engineering  approacy.  special 
manufacturing  processes,  and  special 
testing  techniques.  It  is  the  proper  step 
for  clarification  of  questions  relating  to 
technical  requirements. 

(b)  Step  two  involves  the  submission 
of  sealed  priced  bids  by  those  who 
submitted  acceptable  technical 
proposals  in  step  one. 

The  requested  information  is  needed, 
in  the  absence  of  adequate 
speciHcations.  to  develop  a  sufficiently 
descriptive  and  not  unduly  restrictive 
statement  of  the  Government's 
requirements  and  to  determine  the 
acceptabihty  of  proposals  received.  The 
contracting  officer  evaluates  the 
acceptability  of  the  information 
received,  based  on  the  criteria  in  the 
request  for  proposals. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  3.225;  responses 
per  respondent.  1;  total  aimual 
responses.  3,225;  hours  per  response,  8; 
and  total  response  burden  hours.  25.800. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041. 
Washington.  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0041,  Technical  Proposal— 2-Step 
Sealed  Bidding. 

Dated:  December  1, 1989. 
Margaret  A.  Willis, 
FAR  Secretariat. 
[FR  Doc.  89-28850  Filed  12-8-88: 8:45  am] 

WLUNQ  CODE  6S20-S0-« 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

agencies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35],  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
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extension  of  a  currently  approved 

information  collection  requirements 

concerning  Bid  Simple  Disposition 

Instructions. 

address:  Send  comments  to  Ms. 

Eyvette  Flynn,  FAR  Desk  Officer.  OMB, 

Room  3235.  NEOB,  Washington.  DC 

20503. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  L  O'Neill.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  523-3856 
or  Mr.  Owen  Green.  Defense  Acquisition 
Regulatory  Council  (703)  697-7268. 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  Firms  submitting  bids  for 
Government  contracts  are  occasionally 
required  to  submit  samples  of  the 
product  offered  to  show  the 
characteristics  of  the  item.  When  bid 
samples  are  required,  bidders  are 
requested  to  provide  instructions  for 
disposition  of  the  samples  after  the 
Government  has  had  a  chance  to  inspect 
them.  If  no  instructions  are  received,  the 
samples  are  returned,  collect  to  the 
bidder. 

The  information  is  used  by  the 
contracting  office  to  dispose  of  the  bid 
samples  in  the  maimer  requested  by  the 
submitting  firm. 

b.  Annual  reporting  burden:  The 
aimual  reporting  burden  is  estimated  as 
follows:  Respondents,  2.663;  responses 
per  respondent  3;  total  annual 
responses,  7,989;  hours  per  response, 
.167;  and  total  response  burden  hours, 
1.334. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041. 
Washington.  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Contit>l  No. 
9000-0040,  Bid  Sample  Disposition 
Instructions. 

Dated:  December  1, 1989. 
Margaret  A.  Willis, 
FAR  Secretariat 
[FR  Doc.  89-28851  Filed  12-8-89;  8:45  am] 

NLUNQ  CODE  tSM-JC 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currentiy  approved 
information  collection  requirements 
concerning  Place  of  Performance. 

ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer.  OMB, 
Room  3235,  NEOB,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  O'Neill.  Office  of  Federal 
Acquisition  PoUcy,  GSA  (202)  523-3856. 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  The  Information  relative  to 
the  place  of  performance  and  owner  of 
plant  or  facility,  if  other  than  the 
prospective  contractor,  is  a  basic 
requirement  when  contracting  for 
supplies  or  services  (including 
construction).  This  information  is 
instrumental  in  determining  bidder 
responsibility,  responsiveness,  and  price 
reasonableness.  A  prospective 
contractor  must  affirmatively 
demonstrate  its  responsibility.  Hence, 
the  Government  must  be  apprised  of  this 
information  prior  to  award.  The 
contracting  officer  must  know  the  place 
of  performance  and  the  owner  of  the 
plant  or  facility  to  (a)  Determine  bidder 
responsibility;  (b)  Determine  price 
reasonableness;  (c)  Conduct  plant  or 
source  inspections;  and  (d)  Determine 
whether  the  prospective  contractor  is  a 
manufacturer  or  a  regular  dealer.  The 
information  is  used  to  determine  the 
firm's  eligibility  for  awards  and  to 
assure  proper  preparation  of  the 
contract. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  79,397;  responses 
per  respondent,  14;  total  annual 
responses,  1,111,558;  hours  per  response. 
.07;  and  total  response  burden  hours, 
77.810. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Conbt)l  No. 
9000-0047,  Place  of  Performance. 

Dated:  December  1. 1989. 
Margaret  A.  Willis. 
FAR  Secretariat 
[FR  Doc.  89-28852  Filed  12-8-89;  8:45  am] 

■ILLUM  CODE  M20-JC-M 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperowrk  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currentiy  approved 
information  collection  regarding 
Descriptive  Literature. 

ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  OMB, 
Room  3235,  NEOB,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  L  O'Neill.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  523-3856 
or  Mr.  Owen  Green.  Defense  Acquisition 
Regulatory  Council.  (703)  697-726a 

SUPPLEMENTARY  INFORMATION: . 

a.  Purpose:  "Descriptive  literature" 
means  information  which  shows  the 
characteristics  or  construction  of  a 
product  or  explains  its  operation.  It  is 
furnished  by  bidders  as  a  part  of  their 
bids  to  describe  the  products  offered. 
Bidders  are  not  required  to  furnish 
descriptive  Uterature  unless  the 

'  contracting  office  needs  it  to  determine 
before  award  whether  the  products 
offered  meet  the  speciHcation  and  to 
establish  exacUy  what  the  bidder 
proposes  to  furnish. 

The  contracting  officer  evaluates  the 
information  received  to  determine  the 
acceptability  of  the  product  in 
confirming  to  specification  and 
solicitation  requirements,  e.g.,  design, 
materials,  components,  and  perfoimance 
characteristics. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  2,663;  responses 
per  respondent,  3;  total  annual 
responses,  7,989;  hour  per  response,  .167; 
and  total  response  burden  hours,  1,334. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041. 
Washington,  DC  20405,  telephone  (202) 
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525^755.  Please  cite  0MB  Control  No. 
9000-0039,  Descriptive  Literature. 

Dated:  December  1. 1989. 
Margaret  A.  Willis, 
FAR  Secretarist. 
[FR  Doc.  89-28853  Filed  12-8-89;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Response  Actions  at  FUSRAP  Sites  in 
Tonawanda,  New  York.  Notice 
Regarding  Inclusion  of  the  Seaway 
Site  in  the  Remedial  Investigation/ 
Feasibility  Study— Environmental 
Impact  Statement  for  the  Tonawanda 
Sites. 

agency:  Department  of  Energy  (DOE). 
action:  Notice  Regarding  Inclusion  of 
the  Seaway  site  in^  the  ongoing  Remedial 
Investigation/Feasibility  Study — 
Environmental  Impact  Statement  (RI/ 
FS-EIS)  or  3  other  Formerly  Utilized 
Sites  Remedial  Action  Project  (FUSRAP) 
sites  in  Tonawanda,  New  York. 
summary:  Notice  is  hereby  given  that 
DOE  as  part  of  its  FUSRAP,  is 
considering  inclusion  of  the  Seaway  site 
in  Tonawanda,  New  York,  in  the 
comprehensive  environmental  review 
and  analysis  process  which  is  underway 
for  the  Linde  and  Ashland  I  and  n  sites 
in  Tonawanda,  New  Yoric.  This  process, 
which  is  being  conducted  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  and  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabQity  Act 
(CERCLA),  was  initiated  when  DOE 
issued  a  Notice  of  Intent  (NOI)  (53  FR 
11901)  on  April  11, 1988,  that  it  would 
undertake  studies  to  determine  the 
nature,  extent,  and  environmental 
impacts  of  existing  radioactive 
contamination  at  the  sites  and  to 
evaluate  alternative  response  actions. 
Inclusion  of  the  Seaway  site  is  being 
considered  primarily  because  of  public 
comments  received  since  the  NOI  was 
issued  that  support  including  the 
Seaway  site  in  the  total  project. 

The  purpose  of  this  Notice  is  to 
present  pertinent  background 
information  on  the  RI/FS-EIS  and  to 
solicit  comments  and  suggestions  for 
DOE  consideration  of  whether  to 
expand  the  scope  of  the  RI/FS-EIS  to 
include  Seaway.  Federal,  State,  and 
local  agencies,  interested  organizations, 
and  individuals  desiring  to  submit 
comments  or  suggestions  regarding  the 
inclusion  of  the  Seaway  site  in  the  RI/ 
FS-EIS  are  invited  to  do  so.  Comments 
received  diiring  the  public  comment 
period  will  be  addressed  in  the 
environmental  documents  for  these 


sites.  DOE'S  decision  on  how  to  proceed 
with  Seaway  will  be  published  in  the 
Federal  Renter  as  well  as  the 
Tonawanda  area  newspapers. 
DATES:  We  request  that  written 
comments  or  suggestions  be  provided 
within  30  days  of  the  pubUcation  of  this 
Notice. 

ADDRESSES:  All  comments  or 
suggestions  on  the  inclusion  of  the 
Seaway  site  in  the  RI/FS-EIS,  and 
general  questions  or  comments 
concerning  the  FUSRAP  project  or  the 
individual  sites,  should  be  addressed  to: 
Peter  J.  Gross.  Director,  Technical 
Services  Division.  U.S.  Department  of 
Energy,  Post  Office  Box  2001,  Oak  Ridge, 
Tennessee  37831-8723,  (615)  574-0948. 

Questions  specifically  relating  to 
CERCLA  shoidd  be  forwarded  to:  John 
Tseng.  Director,  Office  of  Environmental 
Guidance  and  Comphance,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C  20585,  (202)  586-9024. 

Questions  specifically  relating  to 
NEPA  should  be  forwarded  to:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Project  Assistance,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585,  (202)  586- 
4600. 
SUPPLEMENTARY  INFORMATION: 

Background 

FUSRAP  was  established  in  1974  by 
the  U.S.  Atomic  Energy  Commission 
(AEC),  a  statutory  predecessor  of  DOE. 
The  primary  objective  of  FUSRAP  is  to 
identify  and  decontaminate  sites  where 
radioactive  material  was  handled  or 
processed  under  government  nuclear 
programs.  The  goals  of  decontamination 
under  FUSRAP  are  (1)  to  control 
radioactive  contamination  at  the  sites, 
in  compliance  with  applicable  criteria 
for  the  protection  of  human  health  and 
the  environment,  and  (2)  to  certify  the 
sites  are  in  compliance  with  radiological 
criteria  and  guidelines  after 
decontamination  has  taken  place,  to  the 
extent  possible. 

In  April  1988,  DOE  issued  a  Notice  of 
Intent  (NOI)  which  initiated  plans  for 
conducting  the  studies  necessary  to 
evaluate  the  extent  of,  the  risk  from,  and 
the  method  to  address  contamination  on 
four  FUSRAP  sites  in  New  York  State. 
These  studies  would  integrate  the 
requirements  of  both  NEPA  and 
CERCLA,  and  the  EIS  requirements 
imder  NEPA  would  be  incorporated  into 
the  RI/FS  documents  of  CERCLA.  The 
NOI  indicated  that  DOE  planned  to 
prepare  an  RI/FS-EIS  for  the  four  sites: 
Ashland  I  and  II,  Linde,  and  Colonie. 
The  analyses  for  these  sites  were  being 
presented  as  a  single  set  of  documents 


to  allow  DOE  to  make  a  comprehensive 
evaluation  of  disposal  requirements  for 
the  FUSRAP  sites.  The  NOI  also 
mentioned  that  a  fifth  site.  Seaway,  was 
being  addressed  by  a  separate, 
independent  process.  The  environmental 
documentation  for  this  separate  process 
would  be  an  Engineering  Evaluation/ 
Cost  Analysis  (EE/CA)  supplemented  as 
necessary  to  meet  the  requirements  of 
NEPA. 

Both  the  RI/FS  and  EE/CA 
approaches  are  established  under  EPA 
guidelines  developed  for  compliance 
with  CERCLA.  Both  approaches  identify 
a  range  of  potential  actions  appUcable 
to  remedying  the  site  contamination  and 
then  evaluate  those  options  to  select  the 
most  appropriate  course  of  action.  The 
major  difference  in  the  processes  is  the 
extent  of  documentation  required  prior 
to  implementation.  The  RI/FS  process  is 
typically  applied  to  complex  analyses 
where  many  options  may  be  applicable 
and  many  alternatives  many  need  to  be 
implemented  to  resolve  all  of  the  site's 
problems.  The  EE/CA  process  is  used 
for  expedited  response  actions  where 
the  response  action  process  is  less 
complex  and  the  alternatives  are  more 
fully  understood.  The  EE/CA  process 
therefore  leads  to  the  selection  of  the 
response  action  in  the  shortened  time 
frame. 

The  DOE  reasons  for  proceeding  with 
EE/CA  for  Seaway  were  stated  in  the 
NOI  and  are  provided  here  for 
completeness.  "The  Seaway  site  is  being 
treated  independently  because  the 
scope  of  the  response  action  is  expected 
to  be  very  limited  and  does  not  appear 
to  have  the  potential  to  result  in  a 
significant  impact.  Further,  the  property 
owner's  use  of  the  site  is  restricted  until 
DOE  reaches  a  decision  and  implements 
the  response  action.  The  proposed 
response  action  would  be  to  stablize  the 
radioactive  waste  in-place.  Preliminary 
analysis  indicates  that  this  would  be 
suitable  because  of  the  current  and 
future  use  of  the  site  (i.e.,  an  industrial 
landfill)  and  the  very  low  average 
concentration  of  radioactive  waste  at 
the  site." 

The  April  1988  NOI  initiated  the 
scoping/planning  process  for  the  RI/FS- 
EIS  process  and  DOE  conducted  public 
meetings  in  the  Town  of  Tonawanda 
and  in  Colonie  to  gather  public 
comments,  input,  and  concerns  to  be 
addressed  during  the  course  of  the 
environmental  review  studies.  At  these 
meetings,  and  in  subsequently  submitted 
written  comments,  the  citizens  of  the 
Tonawanda  area,  as  well  as  local. 
County,  State,  and  Federal  elected 
officials,  expressed  strong  concern  over 
the  potential  that  waste  from  Colonie 
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could  be  brought  to  Tonawanda  for 
disposal.  Congress  included  language  in 
the  congressional  report  which  stated 
that  "The  conferees  agree  that  DOE 
should  not  move  or  study  the  move  of 
any  FUSRAP  waste  in  the  State  of  New 
York  to  the  town  of  Tonawanda  New 
York."  DOE  has  indicated  that  they  will 
honor  this  language  and  has  since  taken 
action  to  separate  the  environmental 
review  and  analysis  process  for  Colonie 
and  the  Tonawanda  sites. 

Following  resolution  of  the  issue  of 
the  environmental  analysis  and  review 
process  for  Colonie,  public  concern,  as 
represented  to  DOE,  now  revolves 
around  two  issues:  (1)  The  removal  of  all 
waste  from  the  Town  of  Tonawanda, 
and  (2)  the  desire  for  an  EIS  on  the 
waste  in  the  Seaway  landfill.  Regarding 
the  ultimate  disposition  of  the 
contaminated  material,  DOE  must  first 
complete  the  RI/FS-EIS  process  to  fully 
evaluate  the  impacts  of  appUcable 
remedial  action  alternatives.  To  be 
responsive  to  the  pubUc's  desire  for  an 
EIS  related  to  the  Seaway  site,  DOE  is 
now  considering  incorporating  the 
analysis  of  the  Seaway  site  in  the 
ongoing  RI/FS-EIS  process  for  the  other 
Tonawanda  FUSRAP  sites.  DOE  has 
suspended  the  separate  Seaway  process 
and  developed  an  approach  for 
including  the  Seaway  In  the  RI/FS-EIS 
for  the  other  Tonawanda  sites,  pending 
comment  fi^m  affected  parties  on  the 
approach.  DOE  is  most  interested  in 
receiving  comments  from  the  affected 
pubUc  interested  parties,  elected 
officials  and  State  and  Federal  agencies. 

The  following  information  provides 
pertinent  back^und  information 
related  to  this  action  including  brief  site 
descriptions  and  an  overview  of  the 
schedule  for  completion  of  the  RI/FS- 
EIS. 

Site  Descriptions 

Linde  Site — The  Linde  site  is  an 
operating  manufacturing  facility 
employing  about  1,700  individuals.  A 
portion  of  the  site  was  operated  for  the 
processing  of  uranium  from  1942  through 
1948  by  Union  Carbide's  Linde  Air 
Products  Corporation  as  part  of  a 
Federal  research  and  development 
program  for  the  Manhattan  Engineer 
District.  The  total  volume  of  radioactive 
wastes  expected  to  be  generated  by 
decontamination  of  the  Linde  facility  is 
estimated  to  be  about  26,000  cubic 
yards.  The  wastes  are  low-activity,  long- 
lived  radioactive  wastes  consisting 
primarily  of  uranium  contaminated  soil 
and  rubble.  (For  a  further  description  of 
the  site,  see  the  April  11. 1988  NOL) 

Ashland  I  Site— The  Ashland  I  site  is 
a  portion  of  the  Ashland  Oil  Company's 
Tonawanda  refinery  which  is  no  longer 


in  service.  The  site  was  used  for  the 
disposal  of  uranium  tailings  generated 
from  processing  activities  at  the  Linde 
facihty  in  the  1940*8.  It  is  estimated  that 
about  84,000  cubic  yards  of 
contaminated  soil  currently  exist  at 
Ashland  L  (For  a  further  description  of 
the  site,  see  the  April  11. 1988  NOI.) 

Seaway  Site — The  Seaway  Industrial 
Park  is  an  operating  landfill  of  about  100 
acres.  The  site  is  currently  owned  by  the 
Seaway  Industrial  Park  Development 
Co.,  Inc.,  and  operated  by  Browning 
Ferris  Industries  (BFI),  through  its 
subsidiary  Niagara  Landfill,  Inc.  The  site 
contains  of  a  mound  of  refuse  and  fill 
material  which  is  about  95  feet  high  at 
some  points.  In  1974,  Ashland  Oil 
Company  transported  approximately 
6,000  cubic  yards  of  radioactivity 
contaminated  soils  from  the  Ashland  I 
property  to  the  adjacent  Seaway 
property  and  dumped  it  in  three 
separate  a^as  toward  the  northern  end 
of  the  site.  Area  A  consists  of  10  acres. 
Area  B  is  a  small  area,  about  0.5  acre 
directly  south  of  Area  A.  Area  C  covers 
about  1.5  acres  in  a  narrow  crescent 
shape  to  the  southwest  of  Area  B.  Since 
its  placement  in  1974,  portions  of  the 
waste  residue  have  become  buried 
under  refuse  and  fill  material.  Areas  B 
and  C  are  entirely  covered  with  up  to  40 
feet  of  material,  and  about  40  percent  of 
Area  A  is  covered  by  a  layer  of  refuse 
that  ranges  up  to  10  feet  In  depth. 
Because  the  contaminated  soils  move  to 
the  Seaway  site  have  mixed  with 
previously  uncontaminated  soil,  it  is 
ciurently  estimated  that  the 
radiologically  contaminated  material  on 
the  Seaway  site  totals  about  117,000 
cubic  yards.  BFI  has  been  requested  by 
the  New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
to  refrain  from  further  covering  of  Area 
A  with  refuse. 

Ashland  II  Site — The  Ashland  II  site  is 
separated  from  the  Seaway  site  by  a 
small  strip  of  land  owned  by  Niagara 
Mohawk.  The  site  is  not  presently 
occupied  or  developed.  "The 
radioactively  contaminated  portion  of 
the  site  is  a  fill  area  covering  about  2 
acres  and  the  contamination  is 
estimated  to  be  about  48,000  cubic 
yards.  (For  further  description  of  the 
site,  see  the  April  11, 1988  NOL) 

Considering  the  contamination 
present  at  all  four  of  the  Tonawanda 
sites,  the  total  waste  volume  is  projected 
to  be  approximately  275,000  cubic  yards 
with  an  estimated  total  curie  content  of 
less  than  130  Ci. 

Schedule  for  the  RI/FS-^S  Process 

Provided  congressional  funding  for  the 
FUSRAP  is  maintained  at  projected 


levels,  DOE  could  issue  a  draft  RI/FS- 
EIS  and  a  draft  Proposed  Plan  for  the 
Tonawcmda  sites  in  1992  if  a  final 
decision  is  made  to  include  Seaway. 
These  reports  will  be  issued  for  a  45-day 
pubUc  review  and  comment  period.  Also 
at  that  time,  there  will  be  a  public 
hearing  so  that  oral  as  well  as  written 
comments  can  be  provided  on  the  draft 
documents.  In  1993,  DOE  expects  to 
issue  the  final  RI/FS-EIS  and  Proposed 
Plan,  which  will  include  the  response  to 
public  comments  received  on  the  draft 
reports.  The  DOE  will  select  a  remedial 
action  alternative  for  each  of  the  sites  in 
one  or  more  Records  of  Decision  to  be 
issued  no  sooner  than  30  days  after  the 
final  RI/FS-EIS  is  issued.  If  the  Seaway 
EE/CA  process  proceeds  independendy, 
a  response  action  could  be  selected  as 
early  as  the  winter  of  1990. 

Public  participation  in  the 
environmental  review  and  analysis 
process  is  encouraged.  PubUc 
information  meetings  wiU  be  held  when 
significant  new  phases  of  the  work  are 
planned  (i.e.,  when  important  new 
information  becomes  available)  or  when 
community  concern  warrants  a  meeting. 
Fact  sheets,  technical  reports, 
newsletters,  and  other  information 
relating  to  the  DOE  activities  at  these 
four  sites  wiU  be  placed  in  the  Kenmore 
Branch  Library  at  the  address  noted 
below:  Kenmore  Bremch  Library,  160 
Delaware  Road,  Village  of  Kenmore, 
New  York  14217. 

Nothing  in  this  Notice  or  the 
documents  to  be  prepared  is  intended  to 
represent  a  statement  on  the 
applicabiUty  of  NEPA  to  remedial 
actions  under  CERCLA 

Dated  at  Washington  DC.  this  5th  day  of 
December  1989. 
Peter  N.  Brush, 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health. 

(FR  Doc.  89-28889  Filed  12-8-89;  8:45  am] 
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Pittsburgh  Ertergy  Technology  Center 
Financial  Assistance  Award;  Intent  to 
Award  Grant  to  the  Radian  Corp. 

agency:  U.S.  Department  of  Energy. 

action:  Notice  of  Noncompetitive 
Financial  Assistance  (Grant)  Award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  the  Pittsburgh  Energy  Technology 
Center  intends  to  award  a  Financial 
Assistance  Action  based  on  an 
imsolicited  proposal  submitted  by  the 
Radian  Corporation.  The  appUcant  is 
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entitled  "The  Joint  Participation  by  the 
U.S.  DOE  in  a  Program  to  Evaluate 
Natiiral  Gas  Co-Firing  at  the  Warrick 
Power  Plant" 

Scope:  The  objective  of  the  proposed 
research  effort  is  to: 

(1)  Extract  the  operational  benefits  of 
co-firing  natiiral  gas  with  coal.  These 
benefits  relate  to  reducing  pulverizer 
loading,  reducing  start-up  fuel  costs, 
reducing  the  impact  of  slagging,  reducing 
excess  air  requirements,  and  increasing 
generating  capabihties  without 
exceeding  SO<  emission  requirements. 

(2)  Develop  broadly  applicable 
concepts  for  co-firing  natural  gas  in 
coal-fired  boilers  and  to  evaluate  those 
concepts  in  full-scale  umits  under  actual 
operating  conditions. 

(3)  Perform  tests  on  a  144  MW  wall- 
fired  boiler  and  a  300  MW  opposed-wall, 
cell-fired  boiler.  These  two  differently 
designed  utilizing  scale  boilers  are  ideal 
candidates  for  testing  the  potential  for 
natural  gas  co-firing. 

(4)  The  project  wl   also  quantify  and 
document  the  operational  benefits  and 
the  costs  associated  with  them.  Hence,  a 
more  general  purpose  of  this  transaction 
is  the  transfer  of  this  quantified 
experience  to  the  sector  of  the  public  for 
which  it  will  be  most  useful 

(5)  Co-firing  is  considered  to  be  a 
near-term  technology  for  reducing 
emissions  which  contribute  to  acid  rain. 
If  co-firing  is  to  succeed  as  a  near-term 
technology,  information  on  its 
implementation  must  be  quickly 
disseminated  to  those  who  could  first 
utilize  it  DOE  participation  in  this 
project  through  this  transaction  will 
accomplish  this. 

Government  involvement  in  the 
project  will  be  limited  to  participating  in 
project  meetings,  reviewing  reports,  and 
project  deliverables,  and  recommending 
changes  in  overall  technical  direction 
and  scope.  DOE  will  not  execute  any 
decision  making  responsibilities  or 
direct  work  activities.  Given  DOE's 
limited  role  in  both  project  direction  and 
project  funding,  a  grant  has  been 
determined  the  appropriate  instrument 
for  this  transaction. 

The  term  of  this  grant  is  for  a 
seventeen  (17)  month  period  at  an 
estimated  value  of  $230,000.00. 
FOR  FURTHER  INFORMATION  CONTACT. 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center.  Acquisition 
and  Assistance  Division.  Attention: 
Cynthia  Y.  Mitchell.  P.O  Box  1094a  MS 
921-165,  Pittsburgh,  PA  15236. 
Telephone:  (412)  892-4862. 


Dated:  November  Za  1989. 
Gregory  ].  Kawalkin. 
Director,  Acquiaition  and  Assistance 
Division.  Pittsburgh  Energy  Technology 
Center. 

[FR  Doa  69-26890  FUed  12-6-68:  8:45  am] 
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Energy  Information  Administration 

Agency  Information  Collactions  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(8)  listed  at 
the  end  of  this  notice  to  the  O^ce  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511. 44  U.S.G  3501  et  seq.). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  numberfs);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  tide;  (5)  Type 
of  request  e.g.,  new,  revision, 
reinstatement  or  extension:  (6) 
Frequency  of  collection;  (7)  Response 
obligation,  i.e..  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit  (8) 
Affected  pubUc  (9)  An  estimate  of  the 
number  of  respondents  per  report 
period;  (10)  An  estimate  of  the  number 
of  responses  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it  difficult 
to  do  so  within  the  period  of  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  39&-3064.  (Also. 


please  notify  the  EIAx:ontact  Usted 
below.) 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMAtlON  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

Jay  Casselberry,  EIA's  Office  of 
Statistical  Standards  (EI-73].  Forrestal 
Building.  U.S.  Department  of  Energy, 
Washingtoa  DC  20585.  Mr.  Casselberry 
may  be  telephoned  at  (202)  586-2171. 

SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration 

2.  EIA-6 

3. 1905-0167 

4.  Coal  Distribution  Report 

5.  Revision — ^The  EIA  proposes  only 

minor  changes  to  Form  EIA-6. 
(Form  EIA-6  is  one  of  seven  forms 
that  constitute  the  Coal  Program 
Package.  The  other  six  forms  are  the 
EIA-1,  3, 4.  5,  7A.  and  20.) 
Respondents  will  be  asked  to  report 
in  calendar  year  1990  by  coal- 
producing  State.  Responders 
originally  reported  by  coal- 
producing  district  of  origin.  Three 
states  have  been  divided  (Kentucky, 
Pennsylvania,  and  West  Virginia)  to 
maintain  historical  continuity  of 
published  data  and  to  track  specific 
coal  markets  suppHed  by  parts  of 
these  three  States. 

6.  Quarterly 

7.  Mandatory 

8.  Businesses  or  other  for-profit 
9. 1,400  respondents 

10.  5,600  responses  aimually 

11.  The  estimated  average  hours  per 

response  for  each  of  the 
respondents  to  the  EIA-6  is  2.5 
burden  hours. 

12.  The  estimated  total  reporting  hours 

for  the  EIA-6  are  14,000. 

13.  The  coal  surveys  collect  data  on  coal 

production,  consumption,  stocks, 
prices,  imports  and  exports.  Data 
are  published  in  various  EIA 
publications.  Respondents  are 
manufacturing  plants,  producers  of 
coke,  purchasers  and  distributors  of 
coal  coal  mining  operators,  and 
coal-consimiing  electric  utilities. 

SUtutory  Autiiority:  Sec  S(a),  S(b).  13(b), 
and  52,  Public  Law  No.  93-275,  Federal 
Energy  Administration  Act  of  1974,  as 
amended,  15  U.SjC  7B4(a),  7B4(b),  772(b),  and 
790a. 
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Issued  in  Wasiiington,  IXX  December  6, 
1969. 
Yvoime  M.  Bishop, 

Director,  Statistical  Standards  Energy 

Informatian  AdminiitratioR. 

[FR  Doc.  69-28883  Filed  12-6-89;  8:45  am] 

WLUtM  COOE  MSO-OI-M 


Federal  Energy  Regulatory 

CommtsSion 

[Dodcet  No*.  ES80-14-00Q,  et  aL} 

Duquesne  Ugtit  Co.,  et  at;  Electric 
Rate,  Smdl  Power  Production,  and 
Interlocking  Directorate  Fltings 

Deceml>er  1. 1989. 

Take  notice  diat  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duquesne  Light  Company 

(Docket  Nc.  £890-14-000] 

Take  notice  that  on  November  29, 
1989,  Duquesne  lig^t  Company 
("Applicant"]  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  ("Commission"),  seeking 
authority  pursuant  to  Section  204  of  the 
Federal  Power  Act  to  issue  not  more 
than  $250  million  of  promissory  notes 
and  commercial  paper  and  other 
evidences  of  indebtedness  from  time  to 
time  with  a  final  maturity  date  no  later 
than  December  31, 1992. 

Comment  date:  December  26, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  CitixeBS  Utilities  Company 
[Docket  No.  ES90-15-000] 

Take  notice  that  on  November  30, 
1989,  Citizens  UtiUties  Company 
("Applicant")  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  ("Commission"),  seeking 
authority  pursuant  to  Section  204  of  the 
Federal  Power  Act  authorizing  the 
issuance  of  short-term  promissory  notes 
during  the  period  ending  January  19, 
1992,  in  aggregate  principal  amount  not 
to  exceed  $100  million  at  any  one  time. 

Comment  date:  December  26, 1989,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Indianapolis  Power  &  Light  Company 

[Docket  No.  EX90-30-000] 

Take  notice  that  Indianapolis  Power  & 
Light  Company  on  November  24. 1989, 
tendered  cm  amendment  to  the  filing 
made  October  20, 1988  of  Modification 
No.  8  to  the  Interconnection  Agreement 
dated  December  2. 1968.  (the  1968 
Agreement)  between  Indianapolis 
Power  &  Light  Company  (IPL)  and 
Souther  Indiana  Gas  and  Electric 
Company  (SIGECO).  The  1968  Ageement 


is  designated  as  Rate  Schedule  FPC  No. 
6. 

The  amended  filing  provides  for  fixed 
as  opposed  to  variable  energy  charges  in 
Service  Schedide  G  to  Modification  No. 
8  which  covers  specific  transmission  by 
SIGECO.  A  waiver  of  the  60-day  notice 
requirement  is  requested  to  make 
Modificatioa  No.  8  effective  December 
31,1989. 

Copies  of  the  amended  filing  were 
mailed  to  Southern  Indiana  Gas  and 
Electric  Company,  Inc.  and  the  Indiana 
Utility  Regulatory  Commission. 

Commeat  date:  December  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Boston  Edison  Company 

[Docket  No.  □19&-82-000] 

Take  notice  that  on  November  22, 
1989,  Boston  Edison  Company  tendered 
for  filing  supplements  to  its  Rate 
schedules  FPC  Nos.  47  and  51  for  service 
to  the  Town  of  Concord  and  Wellesley, 
Massachusetts.  The  supplements 
provide  for  the  payment  by  Boston 
Edison  to  the  Towns  of  amounts  that 
Boston  Edison  estimates  it  will  be 
required  to  refund  to  the  Towns  in 
Docket  Nos.  ER86-562-001  and  ER87- 
581-001  as  a  result  of  die  Commission's 
Opinion  Nos.  299  and  299-A  in  Docket 
No.  ER84-705-001. 

Boston  Edison  states  that  this  filing 
has  been  posted  and  that  copies  of  the 
filing  have  been  served  upon  the  two 
Towns  and  Massachusetts  Department 
of  Public  Utilities. 

Comment  date:  December  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PadfiCorp,  d.b.a.  Utah  Power  ft  Light 
Company  aod  Pacific  Power  k  Light 
Company 

[Docket  No.  ERgO-8a-000] 

Take  notice  that  on  November  29, 
1989,  PacifiCorp,  d.b.a.  Pacific  Power  & 
Light  Company  and  Utah  Power  &  Light 
Company  (Utah)  tendered  for  filing,  in 
accordance  with  18  C.F.R.  S  35.12,  an 
Antelope  Substation  Capacity 
Entitlement,  Operation  and 
Maintenance  Agreement  between  Idaho 
Power  Company  (Idaho)  and  Utah.  The 
Agreement  provides  Idaho  with  contract 
rights  in  certain  facilities  located  at  the 
Antelope  Substation  to  enable  Idaho  to 
supply  electric  power  and  energy  to  the 
Department  of  Energy's  INEL  site. 

Utah  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Agreement  to  become 
effective  retroactively  on  October  17, 
1989,  the  date  of  execution. 

Copies  of  this  filing  were  served  on 
Idaho  Power  Company,  Idaho  Public 


Utihties  Commission,  and  Department  of 
Energy  at  INEL  and  the  Utah  Public 
Service  Commission. 

Comment  date:  December  15, 1989,  in 
accordance  with  Standard  Para^Bpli  E 
at  the  end  of  dns  notice. 

6.  Public  Service  Caayity  af  New 
'  Mexioe 

[Dodcet  No.  0^90-84-000] 

Take  notice  that  on  November  28. 
1989,  Public  Service  Company  of  New 
Mexico  (PNM)  tendered  for  filing  a 
Notice  of  Termination  of  Service 
Schedule  I  to  the  Master  Interconnection 
Agreement  between  RNM  and  Plains 
Electric  Generation  and  Transmission 
Cooperative,  Inc.  [PCT)  (PNM  Rate 
Schedule  FPC  No.  31.  Supplement  32). 

Consistent  with  PGTs  Notice  of 
Termination  of  Service  Schedule  L 
effective  as  of  December  31, 1986.  PNM 
requests  waiver  of  the  notice 
requirements  of  18  CFR  35.15  to  permit 
the  proposed  termination  to  be  effective 
as  of  December  31. 1986. 

Comment  date;  December  15, 1988.  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Califoraia  Edieon  Company 


[Docket  No.  ER9&-6&-000] 

Take  notice  that  on  November  28, 
1989,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing, 
the  following  amendment 

Amendment  No.  1  to  die  Edison* 
Washington  Between  Southern 
California  Edison  Company  and 
Washington  Water  Power  Company 

The  Amendment  revises  the 
Agreement  to  comply  with  S  35.23  of  the 
FERC  regulations  and  deletes  provisions 
regarding  Recallable  Energy. 

The  Agreement  is  effective  as  of 
February  1, 1989,  and  terminates  on 
thirty  (30]  days*  advance  written  notice 
by  either  Party. 

Edison  requests  waiver  of  the  notice 
provision  under  5  35.3  of  the 
Commission's  regulations.  Edison 
further  requests  the  assignment  of  an 
effective  date  of  February  1, 1989,  to 
coincide  with  the  effective  date 
specified  in  the  Amendment  and  the 
Agreement 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  15. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


BEST  COPY  AVAILABLE 
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8.  Duke  Power  Company 

[Docket  No.  ER90-86-000] 

Take  notice  that  Duke  Power 
Company  (Duke]  on  November  29, 1989 
tendered  for  filing  amendments  dated 
November  13, 1989  to  Service  Schedule 
C  and  Service  Schedule  E  of  the 
Interconnection  Agreement  between 
Duke  and  Yadkin,  Inc.  (Yadkin)  dated 
October  17, 1983,  as  amended.  The 
November  13, 1989  amendments  were 
negotiated  by  the  parties  in  order  to 
maintain  the  production  of  alummum  at 
the  Badin  Works.  Under  the  terms  of  the 
proposed  amendment  to  Service 
Schedule  C  a  floor  and  ceiling  rate  is 
established  for  rates  to  Yadkin  Inc.  The 
specific  rate  will  vary  with  the  price  of 
aluminum.  Service  Schedule  E  limits  the 
amount  of  energy  in  the  Storage  Energy 
Account 

Because  Yadkin  anticipates  that 
purchases  under  the  proposed 
amendments  may  begin  as  early  as 
January  1, 1990,  Duke  requests  an 
effective  date  of  January  1. 1990. 

Copies  of  this  filing  were  served  on 
Yadkin,  Inc.,  the  North  Carolina  Utilities 
Commission,  and  the  South  Carolina 
Public  Service  Commission. 

Comment  date:  December  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Coshell. 
Secretary. 
[FR  Doc.  8&-28766  Filed  12-»-e9;  8:45  am] 

aiLUNO  COOE  (717-01-11 


[Docket  No*.  CP9O-274-000,  et  aL] 

CNG  Tranamisaion  Corp.,  at  aL;  Natural 
Gas  Certificata  Flllnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  CNG  Transmission 
[Docket  No.  CP90-274-000] 
November  30, 1989. 

Take  notice  that  on  November  22, 
1989,  CNG  Transmission  Corporation 
(CNG)  445  West  Main  St.  Clarksburg, 
West  Virginia  26302-2450,  filed  in 
Docket  No.  CP90-274-O00  a  request 
pursuant  to  §§157.205  and  284.223  of  the 
Commission's  Reg\ilations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  provide 
transportation  service  for  various 
shippers  under  CNG's  blanket  certificate 
issued  in  Docket  No.  CP86-311-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

CNG  proposes  to  transport  gas  for 
shippers  on  an  intemiptible  basis  from 
various  receipt  points  on  its  system  to 
various  interconnections  between  CNG 
and  certain  local  distribution  companies 
and  pipelines.  CNG  lists  for  each 
shipper  the  receipt  and  deUvery  points, 
the  maximum  daily,  average  daily  and 
annual  volumes,  as  well  as  the  docket 
number  related  to  the  120-day 
transportation  service  initiated  by  CNG 
(see  attached  appendix). 

Comment  date:  January  8, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  Number 


ST90-468. 


ST90-467. 


Shipper  Customer 


1.  NGC  Transportation,  Inc...... 


2.  Soldiers  S  Sailors  Memorial  Hospital.. 


Comnence 
Date 


10-5-89 


11-2-89 


Max.  Daiti  OT 
Avg.  Daily  DT 
Est  Annual  DT 


10,000 

735 

268,275 

500 

96 

35.040 


Receipt 
Point 


Delivery 

Point  or 

LDC 


H&B. 


North  Perm. 


Legend  of  Local  Distribution  Companies  (LDC)  or  Delivery  Points: 

H«B— Hanley  S  Bird. 

North  Peon — North  Perm  Company. 

Legerxj  of  Receipt  Points: 

A— Various  interconnects  betv»een  Tennessee  Gas  Pipeline  Company  and  CNG. 

C— Various  interconnects  between  Texas  Gas  Transmission  Corp.  and  CNG. 


2.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP90-280-000] 
November  30, 1989. 

Take  notice  that  on  November  27, 
1989,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.,  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP90- 
280-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  provide  an 
intemiptible  transportation  service  for 
Transworld  Oil  U.S.A.,  Inc. 
(Transworld),  a  marketer,  imder  the 


blanket  certificate  issued  in  Docket  No. 
CP87-115-000,  pursuant  to  Section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  pubhc 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  October 
2, 1989,  under  its  Rate  Schedule  IT.  it 
proposes  to  transport  up  to  103,200 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Transworld.  Tennessee 
states  that  it  would  transport  the  gas  for 
Transworld  from  receipt  points  located 


offshore  Louisiana  and  in  the  states  of 
Louisiana  and  Texas  to  ultimate  points 
of  dehvery  located  in  the  states  of 
Massachusetts  and  New  York. 

Tennessee  advises  that  service  under 
§  284.223(a)  commenced  October  19, 
1989,  as  reported  in  Docket  No.  ST90- 
450  (filed  November  9. 1989).  Tennessee 
further  advises  that  it  would  transport 
103,200  dt  on  an  average  day  and 
37,668,000  dt  annually. 

Comment  date:  January  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  section. 


^."> 


I !  /' 
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3.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

[Docket  No.  CP90-277-000] 
November  30, 1989. 

Take  notice  that  on  November  27. 
1989,  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street  Houston.  Texas  77002. 
filed  in  Docket  No.  CP90-277-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
one  new  delivery  point  and  appurtenant 
facilities  as  a  jurisdictional  sales  facility 
to  deliver  gas  to  Peoples  Natural  Gas 
Company,  Division  of  Utilicorp  United, 
Inc.  (Peoples)  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Northern  requests 
authority  to  operate  one  delivery  point 
to  accommodate  jurisdictional  natural 
gas  deliveries  to  the  Lac  qui  Parle  Valley 
School  and  small  residential  end-users 
in  Lac  qtii  Parle  County,  Minnesota  to  be 
served  by  Peoples.  Northern  states  that 
the  volumes  delivered  to  Peoples  will  be 
served  tmm  the  existing  firm  entitlement 
of  Madison,  Mirmesota  and  that  no 
reassignment  of  volumes  will  be  made 
to  Lac  qui  Parle  from  Madison.  Northern 
further  states  that  the  estimated  fifth 
year  peak  day  cmd  annual  volumes  are 
239  Mcf  amd  19,700  Mcf  respectively  and 
that  the  end-users  would  be  residential 
and  school  heating. 

Northern  asserts  that  the  natural  gas 
deUvered  at  the  proposed  delivery  point 
would  be  served  from  Peoples  firm 
entitlement  for  delivery  to  Madison. 
Minnesota  and  that  the  total  volumes 
delivered  to  Peoples  would  not  exceed 
its  authorized  firm  entitlement. 

Comment  date:  January  8, 1990.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  section. 

3.  NorthecD  Natural  Gas  Company, 
Division  of  Enron  Corp. 

[Docket  No.  €190-279-000] 
November  30, 1989. 

Take  notice  that  on  November  27, 
1989.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street  P.O.  Box  1188.  Houston, 
Texas  77002-1188,  filed  in  Docket  No. 
CP90-279-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  die 
Commission's  Regulations  under  die 
Natural  Gas  Act  for  authorization  to 
provide  transportation  for  Arco  Natural 
Gas  Marketing,  Inc.  (Arco),  a  marketer 


of  natural  gas,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000  under  Section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  Aat  is  on  file  with  the 
Commission  and  open  for  pubUc 
inspection. 

Northern  states  that  it  proposes  to 
transports,  on  a  firm  basis,  up  to  10,(X)0 
MMBtu  of  natural  gas  per  day  for  Arco 
from  a  receipt  point  in  H^nphiU  County, 
Texas,  to  a  delivery  point  in  Yoakimi 
County,  Texas.  Northern  anticipates 
transporting  7,500  MMBtu  of  natural  gas 
on  en  average  day  and  3,650,000  MMBtu 
of  natural  gas  on  an  annual  basis. 
Northern  also  states  that  construction  of 
facilities  will  not  be  required  to  provide 
the  proposed  service. 

Northern  states  that  the 
transportation  of  natural  gas  for  Arco 
commenced  on  September  27, 1989,  as 
reported  in  Docket  No.  ST90-182-000, 
for  a  120-day  period  pursuant  to 
S  284.223(a)(1)  of  the  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Northern  in 
Docket  No,  CP86-4S5-00a 

Comment  date:  January  8. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  section. 

5.  Tarpon  Transmission  Company 

[Docket  No.  CP90-2a3-000] 
December  1, 1989 

Take  notice  tiiat  on  November  28, 
1989,  Tarpon  Transmission  Company 
(Tarpon),  Post  Office  Box  1478,  Houston, 
Texas  772S1-1478  filed  in  Docket  No. 
CP9O-283-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  LL&E 
Gas  Marketing,  Inc.  (LL&E),  a  producer 
of  natural  gas,  under  its  blanket 
authorization  issued  in  Docket  No. 
CP88-e9-000.  pursuant  to  Section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  wliich  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tarpon  would  perform  die  proposed 
interruptible  transportation  service  for 
LL&E,  piirsuant  to  a  intemiptible 
transportation  service  agreement  dated 
August  25. 1989  (No.  TI-88-030).  The 
transportation  agreement  is  effective  for 
a  primary  term  of  one  year  from  the  date 
of  first  delivery  of  gas  or  the  date  on 
which  the  parties  mutually  agree  to 
terminate  this  agreement.  The 
agreement  shall  continue  from  month  to 
month  after  expiration  of  the  primary 
term  unless  either  party  terminates  Ae 
agreement  upon  30  days'  prior  written 


notice.  Tarpon  proposes  to  transport  up 
to  15,330  MMBtu  of  natual  gas  on  a  peak 
day;  3,066  MMBtu  on  an  average  day; 
and  on  an  annual  basis  1,119,090  NAffltu 
of  natural  gas  for  LL&E,  Tarpon 
proposes  to  transport  the  gas  from  an 
existing  point  of  receipt  located  in 
Eugene  Island  Area  (S.A)  Block  381, 
Ol^hore  Louisiana  to  a  point  of  delivery 
located  in  Block  274  of  the  Ship  Shoal 
Area,  South  Addition.  Offshore 
Louisiana.  Tarpon  avers  that  no  new 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  pn^osed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
Regulations.  'Tarpon  commenced  such 
self-implementing  service  on  November 
1, 1989.  as  reported  in  Docket  No.  ST90- 
669-000. 

Comment  date:  January  8, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Natural  Gas  npeline  Company  of 
America 

[Docket  No.  CP9&-275-000] 
December  1. 1989. 

Take  notice  that  on  November  22, 
1989,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP90^275-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  pubhc 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  56.25 
miles  of  24-inch  pipeline  and 
appurtenant  facilities  in  Clinton  and 
Madison  Counties,  Illinois  and  St  Louis 
County.  Missouri  at  an  estimated  cost  of 
$29.4  million  in  order  to  effectuate  the 
ffnn  transportation  of  up  to  a  maximum 
of  200,000  Mcf  of  natural  gas  per  day  for 
Laclede  Gas  Company  (Laclede),  a  local 
distribution  company  serving  the  St 
Louis,  Missouri  metropohtan  area,  all  as 
more  fully  set  forth  in  the  apphcation 
whidi  is  on  file  with  the  Commissioa 
and  open  to  pubhc  inspection. 

Natural  states  that  the  apphcation  is 
intended  to  be  competitive  with,  and  a 
partial  alternative  to,  the  apphcation 
filed  by  Mississippi  River  "Transmission 
Corporation  (MRT)  in  Docket  No.  CP89- 
1991-000.  Natural  requests  that  pursuant 
to  Section  385.212  of  the  Commission's 
Rules  that  its  application  be 
consolidated  with  the  apphcation  filed 
by  MRT  in  Docket  No.  CP89-1991-000. 
Natyral  states  that  its  application  offers 
a  superior  alternative  for  a  portion  of 
the  services  covered  by  KQtTs  proposal, 
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and  should  be  certificated  in  lieu 
thereof. 

Natural  states  that  the  facilities  would 
interconnect  its  Gulf  Coast  Mainline  at 
its  Compressor  Station  310  near 
Centralia.  in  Clinton  County,  Illinois, 
with  Laclede's  local  distribution  system 
at  a  delivery  point  to  be  located  in 
Section  36,  Township  47  North,  Range  7 
East  St  Louis  County,  Missouri  (Chain 
of  Rocks  Delivery  Point). 

Natural  states  that,  in  recent  years, 
portions  of  its  pipeline  system  have 
been  imder-subscribed  on  a  firm  basis. 
To  encourage  utilization  of  the  under- 
subscribed  sections.  Natural  states  that 
it  has  had  to  offer  discounts,  particularly 
in  o^eak  periods  to  maintain 
throughput  Portions  of  its  system 
remain  under-subscribed  on  a  firm  basis 
and  Natural  states  this  capacity  would 
be  available  to  Laclede  subject  only  to 
the  operation  of  Natural's  first-come, 
first-served  FTS  request  for  service. 

Natural  states  that  its  rates  are 
sufficient  to  cover  the  cost  of  the  new 
facilities  and  still  provide  a  contribution 
to  the  overall  cost  of  service.  Natiiral 
states  that  the  cost  of  the  new  pipeline 
to  the  St  Louis  area  would  be  less  than 
the  additional  transportation  revenues 
that  its  operation  is  projected  to  bring  to 
Natural's  system,  as  a  whole.  At  the 
same  time.  Natural  states  that  its  FTS 
service  would  be  considerably  less 
expensive  than  MRTs  firm  sales 
service.  Based  on  a  100  percent  load 
factor  unit  rate,  Natural  states  that 
savings  to  Laclede  under  its  proposal 
amounts  to  $.0445/MMBtu.  Natural 
compares  KQlTs  non-gas  cost  sales 
rates  under  MRTs  Rate  Schedule  CD-I 
(100  percent  load  factor  rate — $0.4397)  to 
its  Natural's  FTS  transportation  rate 
(100  percent  load  factor  rate— $0.3952). 
Natural  states  that  it  assumes  that  gas  is 
received  in  Natural's  Southern  Zone  and 
transported  an  average  of  200  miles 
before  entering  Natural's  Northern  Zone, 
where  the  proposed  new  line  and 
delivery  point  into  Laclede  woidd  be 
located 

Natural  states  that  MRT  is  currently 
Laclede's  sole  supplier  and  transporter 
of  natural  gas,  and  that  certification  of 
its  proposal  herein  would  increase 
competition  in  the  St.  Louis  area  to  the 
overall  benefit  of  Laclede  and  its 
customers  by  giving  Laclede  a  lower 
cost  alternative  of  firm  transportaion  in 
lieu  of  firm  sales  service  from  MRT. 
Moreover,  Natural  states  that  its  new 
line  would  available  to  all  manner  of 
shipper  customers  in  and  around  the  St. 
Louis  metropolitan  area. 

In  addition  to  such  savings.  Natural 
states  that  significantly  greater  benefits 
would  accrue  to  Laclede  by  purchasing 
gas  supply  directly  from  suppliers. 


Although  its  proposal  involves  the 
construction  of  a  new  pipeline  into  the 
St  Louis  area.  Natural  states  that 
Laclede  could  immediately  augment  its 
supply  by  purchasing  supphes  on 
Natural's  system  and  shipping  such  gas 
to  St  Louis  via  natural  and  the  newly 
open  access  MRT  system.  Moreover, 
Natural  states  that  the  strategic  location 
of  its  existing  pipeline  system  as  well  as 
the  existing  or  possible  new 
interconnections  between  other 
pipelines  and  Natural  enables  gas  to 
flow  into  Natural's  system  from  nearly 
any  supply  source  in  the  United  States 
or  Canada.  Such  access  could.  Natural 
avers,  result  in  significant  gas  purchase 
cost  savings  to  Laclede  while  also 
providing  Laclede  with  increased  gas 
supply  security.  Natural  states  that  the 
proposed  facilities  will  be  financed  from 
funds  on  hand. 

Natural  states  that  its  application  and 
MRTs  application  are  mutually 
exclusive  and  duplicative,  and  that 
consolidation  is  the  only  efficient  and 
effective  method  of  according  due 
consideration  to  the  relative  merits  of 
these  applications.  Because  of  the 
overlapping  nature  of  these  projects, 
Natural  moves  the  consolidation  of  its 
proposal  with  MRTs  proposal  in  Docket 
No.  CP89-1991-000  pursuant  to  {  385.212 
of  the  Commission's  Rules. 

Finally,  Natural  states  that  the 
environmental  Impact  resulting  from  the 
construction  and  operation  of  the 
facilities  proposed  herein  will  not  be 
significant.  In  particular,  Natiiral 
beheves  that  certification  of  the 
proposed  facilities  will  not  be  a  "major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment" 

Comment  date:  December  22, 1989  in 
accordance  with  Staiidard  Paragraph  F 
at  the  end  of  the  notice. 

Standard  Paragraph: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Nattiral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceediifig.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  v^rill  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  piu^uant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  U  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  89-28767  Filed  12-8-89;  8:45  am] 

Btixma  CODE  t717-01-M 


[Docket  Nos.  CP90-28»-000.  et  at] 

Norttiem  Natural  Gat  Co.,  el  al;  Natural 
Gaa  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

[Docket  No.  CP90-289-000] 
December  4. 1989. 

Take  notice  that  on  November  30, 
1989,  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street  P.O.  Box  1188.  Houston, 
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Texas  77251-1188,  filed  in  Docket  No. 
CP90-28&-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptive  transportation 
service  for  BHP  Gas  Marketing 
Company  (BHP),  a  marketer,  under  the 
blanket  corticate  issued  in  Docket  No. 
CP88-435-000.  pursuant  to  section  7  of 
the  Natural  Gas  act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  vfith 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated  October 
1, 1989,  under  its  Rate  Schedule  IT-1,  it 
proposes  to  transport  up  to  70,000 
MMBtu  per  day  equivalent  of  natxiral 
gas  for  BHP.  Northern  states  that  it 
would  transport  the  gas  from  multiple 
receipt  points  as  shown  in  Appendix 
"A"  of  die  transportation  agreement  and 
would  deliver  the  gas  to  multiple 
dehvery  points  also  shown  in  Appendix 
"A"  of  the  agreement 

Northern  advises  that  services  under 
S  284.223(a)  commenced  October  1, 1989. 
as  reported  in  Docket  No.  ST90-243 
(filed  October  26, 1989).  Northern  further 
advises  that  it  would  transport  52,500 
MMBtu  on  an  average  day  and 
25,550,000  MMBtu  aimually. 

Comment  date:  January  18, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

[Docket  No.  CP90-290-000) 

December  4, 1989. 

Take  notice  that  on  November  30, 
1989,  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP90-290-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  PSI,  Inc.  (PSI),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP86-435-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act  all  as 
more  fiilly  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated  October 
1, 1989,  under  its  Rate  Schedule  IT-l,  it 
proposes  to  transport  up  to  50,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  PSI.  Northern  states  that  it  would 
transport  the  gas  from  multiple  receipt 
points  as  shown  in  Appendix  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  multiple  delivery 


points  also  showrn  in  Appendix  "A"  of 
the  agreement  Northern  also  states  that 
the  proposed  service  may  involve  the 
compression  of  gas  at  its  Fort  Buford 
Compressor  Station  for  delivery  to 
Northern  Border  Pipeline  Company  for 
the  account  of  PSL 

Northern  advises  that  service  under 
S  284.223(a)  commenced  October  1, 1989, 
as  reported  in  Docket  No.  ST90-244 
(filed  October  26, 1989).  Northern  further 
advises  that  it  would  transport  37.500 
MMBtu  on  an  average  day  and 
18,250.000  MMBtu  annually. 

Comment  date:  January  18, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP9O-282-000] 
December  5, 1989. 

Take  notice  that  on  November  28. 
1989,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederics 
Street  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP90-282-000  a 
request  pursuant  to  Sections  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Reliance  Gas 
Marketing  Company  (Reliance)  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-686-000  pursuant  to  Section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

'Texas  Gas  requests  authorization  to 
transport  on  a  peak  day  up  to  40,000 
MMBtu  of  natural  gas  for  Reliance,  with 
an  estimated  average  daily  quantity  of 
5,000  MMBtu.  On  an  aimual  basis. 
Reliance  estimates  a  volume  of  1,825,000 
MMBtu. 

Transportation  service  for  Reliance 
commenced  October  19, 1989,  under  the 
120-day  automatic  provisions  of  Section 
284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST90-295. 

Comment  date:  January  19, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Trancontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP90-287-000J 
December  5. 1989. 

Take  notice  that  on  November  29, 
1989,  Transcontinental  Gas  Pipe  Line 
Company  (Transco),  Post  Office  Box 
1396  Houston,  Texas  77251,  filed  in 
Docket  No.  CP9O-287-000  a  request 
pursuant  to  5  5  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Citizens  Gas  Supply  Company 


(Citizens),  a  marketer  of  natural  gas, 
under  Transco's  blanket  certificate 
issued  in  Docket  No.  CP8&-328-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  proposes  to  transport  on  an 
interruptible  basis  up  to  345.000  dt 
equivalent  of  natural  gas  on  a  peak  day. 
345,000  dt  equivalent  on  an  average  day 
and  125,925,000  dt  equivalent  on  an 
aimual  basis  for  Citizens.  Transco  states 
that  it  would  perform  the  transportation 
service  for  Citizens  and  under  Transco's 
Rate  Schedule  IT.  Transco  indicates  that 
it  would  transport  the  gas  from  receipt 
points  located  on  Transco's  system  in 
Louisiana,  offshore  Louisiana,  Texas, 
offshore  Texas,  Mississippi,  New  Jersey 
and  Pennsylvania  to  various  delivery 
points  located  in  Louisiana,  Texas, 
Georgia,  South  Carolina,  North  Carolina. 
Virginia,  Delaware,  Pennsylvania,  New 
Jersey  and  New  York. 

It  is  explained  that  the  service 
commenced  September  30, 1989,  under 
the  automatic  authorization  provisions 
of  Section  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST90-173.  Transco  indicates  that  no  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  January  19, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP90-285-000] 
December  S,  1989. 

Take  notice  that  on  November  29, 
1989,  United  Gas  Pipe  Line  Company 
(United),  Post  Office  Box  1478,  Houston, 
Texas  77251-1478  filed  in  Docket  No. 
CP90-285-000  a  request  pursuant  to 
S  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  gas  on  an 
interruptible  basis  for  Texaco  Gas 
Marketing,  Inc.  (Shipper),  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  writh  the 
Commission  and  open  to  public 
inspection. 

United  states  that  it  proposes  to 
transport  for  Shipper  51,500  MMBtu  on  a 
peak  day,  51,500  MMBtu  on  an  average 
day  and  18,797,500  MMBtu  on  an  annual 
basis.  United  also  states  that  pursuant 
to  a  Transportation  Agreement  dated 
July  14, 1988  as  amended  on  September 
19. 1989  between  the  United  and  Shipper 
(Transportation  Agreement)  proposes  to 
transport  natural  gas  for  Shipper  from 
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points  of  receipt  located  in  various 
counties  in  Louisiana  and  Mississippi 
The  points  of  delivery  and  ultimate 
points  of  delivery  are  located  in  Mobil 
County,  Alabama,  Santa  Rosa  eind 
Ercambia,  Florida  and  multiple  counties 
in  Louisiana  and  MississippL 

United  further  states  that  it 
commenced  this  service  on  October  24, 
1989,  as  reported  in  Docket  No.  ST90- 
404-OOa 

Comment  date:  January  18. 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

6.  Sootliera  Natural  Gas  Company 

Pocket  No.  CP90-2fl5-000] 
December  5, 1980L 

Take  notice  that  on  November  30, 
1989,  Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563. 
Binningham.  Alabama  35202-2563,  filed 
in  Docket  No.  CP90-295-000  a  request 
pursuant  to  S  S  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  The  Polaris  Corporation  (Polaris),  a 
local  distribution  company,  mider 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP88-316-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  proposes  to  transport  on  an 
intemiptible  basis  up  to  70,000  MMBtu 
of  natural  gas  on  a  peak  day,  25,000 
MMBtu  on  an  average  day  and  9,125,000 
MMBtu  on  an  annual  basis  for  Polaris. 
Southern  states  that  it  would  perform 
the  transportation  service  for  Polaris 
under  Southern's  Rate  Schedule  IT. 
Southern  indicates  that  It  would 
transport  the  gas  fixim  numerous  receipt 
points  to  a  delivery  point  located  in 
Iberville  Parish,  Louisiana. 

It  is  explained  that  the  service 
commenced  September  29, 1989,  under 
the  automatic  authorization  provisions 
of  Section  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST90-122.  Southern  indicates  that  no 
new  faciUdes  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  January  19, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 


filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cadiell. 
Secretary. 

[FR  Doc  69-28768  Filed  1^-6-89;  8:45  am) 
IHJJNa  CODE  cn7.«f-H 


[Docket  Na  TM9(>-2-4«-0001 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

December  4, 1989. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  November  30, 
1989  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  Original  Volume  No.  1, 
six  (6)  copies  of  the  tariff  sheet  Twenty- 
Sixth  Revised  Sheet  Na  18,  to  be 
effective  January  1. 1990. 

Twenty-Sixth  Revised  Sheet  Na  18  of 
ANR's  FERC  Gas  Tariff,  Original 
Volume  No.  1,  reflects  a  net  decrease  of 
.25^  per  dekatherm  in  one-part  rates  and 
the  commodity  components  of  the  two- 
part  rates.  This  decrease  is  the  result  of 
a  decrease  in  the  GRI  Adjustment  to 
1.26^  per  dekatherm,  as  approved  by  the 
Commission  in  its  Opinion  No.  334, 
issued  at  Docket  No.  RP8&-187-000  on 
October  la  1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NW..  Washington. 
DC  20425,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
10, 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  party  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lob  D.  Ccahall. 
Secretary. 

[FR  Doc  80-28762  Filed  12-8-88;  8:45  un| 
MLLHMl  COM  Sm^tV-« 


[EL9a-1-000 

Adirondack  Hydro  Dsvelopmsnt  Corp^ 
Filing 

December  5, 1989. 

Take  notice  that  on  October  20. 1989. 
Adirondack  Development  Corporation 
(Adirondack  or  petitioner)  submitted  for 
filing  a  petition  for  declaratory  order.* 
Petitioner  intends  to  apply  for 
Commission  certification  or  the  New 
York  State  Dam  Project  No.  7481  •  as  a 
so-called  "small  power  production 
facility"  (16  U.S.C  796(17)(A))  to  qualify 
for  the  benefits  afforded  to  such 
facilities  under  section  210  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA).  Section  8(d)(6)(e)  of  the 
Electric  Consumers  I^tection  Act  of 
1986  (ECPA)  established  a  moratorium 
on  the  application  of  section  210  PURPA 
benefits  to  projects,  such  as  Project  Na 
7481,  that  use  new  dams  or  diversions, 
with  certain  exceptions  for  pending 
project  requests  (so-called  "grandfather" 
provisions).  Projects  that  come  within 
the  ECPA  moratorium  may  qualify  for 
PURPA  benefits  when  the  moratorium 
ends  if  they  meet  certain  environmental 
criteria  under  section  210(j)  of  PURPA, 
as  amended  by  section  8(a)  of  ECPA. 
The  petition  for  declaratory  order 
requests  alternative  Commission 
findings  that  either  Project  No.  7481 
qualifies  under  the  "grandfather" 
provisions  and  therefore  does  not  come 
within  the  moratorium,  that  it  meets  the 
environmental  criteria  section  8(a)  of 
ECPA.' 

Any  person  desiring  to  be  heard  or  to 
protest  the  petitio';   hould  file 
comments,  a  protect  or  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sti-eet  NE.,  Washington.  DC 
20426  In  accordance  with  Rules  210. 211, 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.21()L 
385.211.  385.214.  All  such  comments, 
protests,  and  motions  should  be  filed 
fifteen  days  after  Federal  Register 
publication  of  this  notice.  In  determiniitg 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 


*  On  Novenber  6, 1980,  petitioner  filed  a 
supplemenl  to  it*  petition  because  petitioner  will 
lose  tax  credits  needed  to  help  finance  tha  protect  if 
petitioner  (ails  to  begin  operating  the  proiect  by  IIm 
endof  laoa 

*  Eaerco  Corporatiaa  (Enarco)  i»  Am  bcansee  ior 
Project  No.  7481.  Enerco  is  a  subsidiary  of 
Adirondack  and.  at  Adirondack's  request  we  ara 
considering,  (or  tba  purposes  of  the  petitkm,  (Im 
actiona  and  statamanta  of  Adirtaxiacfc  to  ba  dioaa  af 
Enerco. 

■  TUa  proceeding  Is  not  intended  to  datannina 
petitonar's  propoaad  application  for  cartificatloa  of 
Project  Na  7481  aa  a  niaO  powar  pm^actlun 
facility. 


Other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Copies  of  the  petition  for 
declaratory  order  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaabelL 
Secretary. 

(FR  Doc  89-28781  Filed  12-8-69;  &45  am] 
WLUNQ  cooc  srir-oi-M 


[Docket  Na  T1III9O-3-22-000] 

CNG  Transmission  Corp.;  Proposed 
Cttanges  In  FERC  Gas  Tariff 

December  4, 1989. 

Take  notice  that  CNG  Transmission 
Corporation  (CNG)  on  November  30. 

1989,  pursuant  to  section  13.5  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
and  in  compliance  with  Opinion  No.  334, 
Gas  Research  Institiite  (GRI)  Docket  No. 
RP8^187,  filed  Fifteenth  Revised  Sheet 
No.  31  and  Eighth  Revised  Sheet  No.  32. 
The  revised  tariff  sheets  are  being 
submitted  to  reflect  the  1990  GRI 
fimding  unit  of  1.28<  per  Dt  CNG 
requests  an  effective  date  of  January  1, 

1990,  the  effective  date  provided  in 
Opinion  Na  334. 

Copies  of  the  filing  were  served  upon 
CNG's  customers  as  well  as  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti'eet  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  December 
10, 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  CashelL 
Secretary. 

[FR  Doc  89-28774  Filed  12-8-89;  8:45  am] 
anxMa  cooc  f7i7-oi-H 


[Docket  No.  TQ90-1-32-000] 

Colorado  Interstate  Gas  Co.;  Quartsrty 
Purchased  Gas  Adjustment 

December  4, 1989. 

On  November  30, 1989,  Colorado 
Interstate  Gas  Company  ("GIG")  filed 
the  following  proposed  tariff  sheets  to 
reflect  a  quarterly  piuchased  gas 
adjustinent  ("PGA"): 

Substitute  First  Revision  Sheet  No.  7.1 
Substitute  First  Revision  Sheet  No.  7.2 
Substitute  Firsi  Revision  Sheet  Na  8.1 
Substitute  First  Revision  Sheet  No.  8.2 

CIG  requests  that  these  proposed 
tariff  sheets  be  made  effective  on 
January  1, 1990. 

The  base  tariff  rates  underlying 
Substitute  First  Revised  Sheet  Nos.  7.1 
through  8.2  do  not  reflect 
implementation  of  CIG's  setUement  in 
Docket  No.  RP87-30  effective  January  1, 
1990.  That  is,  the  rates  are  at  "pre- 
settiement"  levels.*  This,  QG  states,  is 
because  the  Commission  has  yet  to  act 
on  CIG's  November  17, 1989  request  for 
clarification  of  the  Commission's 
November  8, 1989  order  approving  CIG's 
settlement  in  Docket  No.  RP87-30. 
Should  CIG  receive  satisfactory 
clarification  from  the  Commission,  and 
the  November  8, 1989  order,  as  clarified, 
become  final  by  December  31, 1989,  CIG 
would  restate  the  base  tariff  rates  to 
reflect  the  "setUement"  rates  in  Docket 
No.  RP87-30  effective  January  1. 1990.  In 
addition,  the  PGA  filing  reflects  a  15 
cent  decrease  in  the  the  Demand-1  rate 
and  no  change  in  the  Demand-2  rate. 
This  filing  also  reflects  a  1.47  cent 
increase  in  the  commodity  rate  for  the 
G-1,  P-1,  SG-1,  H-1,  F-1  and  PS-1  rate 
schedules.  The  proposed  rates  compare 
with  rates  filed  by  CIG  on  August  1, 1989 
in  Docket  No.  TA90-1-32,  which  rates 
were  accepted  by  Commission  Letter 
Order  dated  September  29, 1989,  to 
become  effective  on  October  1, 1989. 
CIG  states  that  copies  of  this  filing 
have  been  served  upon  CIG's 
jurisdictional  customers  and  public 
bodies,  and  are  otherwise  available  for 
pubhc  inspection  at  CIG's  offices  in 
Colorado  Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Con'mission,  825 
North  Capitol  Street  N»i..  Washington, 
DC  20426,  in  accordance  with  $  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 


•  Substitute  First  Revised  Sheet  Nos.  7.1  to  S2 
also  reflect  the  new  CRl  charge  of  IJ  cenU/Mcf 
which  was  filed  in  Docket  No.  TM90-3-32  to 
become  effective  on  January  1, 1990. 


December  10, 1989.  Protests  will  be 

considered  by  the  Commission  in 

determining  tiie  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  PubUc  Reference 

Room. 

LoiaD.CMheU. 

Secretary. 

[FR  Doc  89-28780  FUed  12-6-89;  6:45  am] 

BNJJNQ  coot  t717-ei-ll 


[Docket  Na  TlimM-21-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  4, 1989. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  November  30, 1989,  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  with  the  proposed  effective  date 
of  January  1, 1990: 

One  hundred  forty-fourth  Revised  Sheet 
No.  16:  Thirty-second  Revised  Sheet  No. 
ieA2. 

Columbia  states  that  the 
aforementioned  tariff  sheets  are  being 
filed  to  reflect  a  decrease  in  the  Gas 
Research  Institute  (GRI)  fimding  tmit  to 
1.26(  per  Dth  as  authorized  by  Opinion 
No.  334,  issued  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  October  10, 1989,  in  Docket  No. 
RP8&-187-000.  Ordering  Paragraph  (B)  of 
such  Opinion  approves  the  GRI  funding 
requirement  for  the  year  1990  and 
provides  that  members  of  GRI  shall 
collect  from  their  applicable  customers  a 
general  R&D  funding  unit  of  1.26«  per 
Dth  during  1990  for  payment  to  Gill. 

Copies  of  this  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Sti^et  N.E.,  Washington,  D.C  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
10, 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
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are  on  file  with  the  Commissioa  and  are 

available  for  public  inspection. 

Lob  D.  CasheD. 

Secretary. 

[FR  Doc  89-28775  Filed  12-8-60;  8:45  am] 

BMJJNQ  COOC  (TIT-ftl-ll 


[Dockst  Na  TM90-2-34-000] 

Rorida  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  4, 1989. 

Take  notice  that  on  November  30, 
1989.  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff  the  following 
tariff  sheets: 

First  Revised  Volume  No.  1 

Fourteenlh  Revised  37th  Revised  Sheet  No.  8 

Original  Volume  No.  3 
First  Revised  Sheet  No.  1039 

Reason  for  Filing 

FGT  is  filing  the  revised  tariff  sheets 
pursuant  to  Opinion  No.  334  issued  on 
October  10. 1989  in  Docket  No.  RP8»- 
187-000  by  the  Federal  Energy 
Regulatory  Commission  [Commission) 
approving  Gas  Research  Institute's 
(GRI)  1990  Research.  Development  and 
Demonstration  Program  and  Five- Year 
Plan  for  1990-1994.  In  Opinion  No.  334 
the  Commission  approved  a  GRI  funding 
unit  of  1.26  cents  per  dekatherm. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  January  1, 
1990. 

Copies  of  this  filing  have  been  served 
on  FGTs  iurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  la  1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Loia  D.  Casb«n, 
Secretary. 

[FR  Doc  89-28763  Filed  12-8-89;  8:45  am] 
mujHa  oooc  artr-oi-ii 


[Docket  Na  TM90-1-M-000] 

Pacific  Gas  Transmiaaion  Co^  Ctianga 
In  GRI  Adlustment  Charge 

December  4, 1989. 

Take  Notice  that  on  November  29, 
1989,  Pacific  Gas  Transmission 
Company  (PGT]  tendered  for  filing  the 
following  sheets  to  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1 
Fifth  Revised  Sheet  No.  12 
Original  Volume  No.  1-A 
First  Revised  Sheet  No.  4 

An  effective  date  of  January  1, 1990,  is 
proposed  in  accordance  with  Federal 
Energy  Regulatory  Commission 
(Commission)  Opinion  No.  334  in  Docket 
No.  RP89-187-000. 

PGT  states  that  this  filing  is  made 
under  its  filed  Gas  Research  Institute 
(GRI)  Charge  Adjustment  Provision  and 
pursuant  to  the  Commission's  Opinion 
No.  334  issued  October  10, 1989,  in 
Docket  No.  RP89-187-00a  That  Opinion 
authorizes  members  of  the  GRI  to  collect 
a  general  R&D  funding  unit  of  1.28  cents 
per  Dth  of  Program  Funding  Services  for 
payment  to  GRL  This  converts  to  1.30 
cents  per  Mcf.  PGT  further  states  that 
the  change  in  rates  will  affect  charges 
for  natural  gas  service  rendered  to 
Pacific  Gas  and  Electric  Company  under 
Rate  Schedule  PL-1  and  under  Rate 
Schedule  ITS-1  to  those  customers  who 
receive  interruptibie  transportation 
service  pursuant  to  section  311  of  the 
Natural  Gas  Policy  Act 

PGT  states  that  copies  of  this  filing 
have  been  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said  filing 
should  file  a  petition  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  S  S  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  10, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beixtme  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caabell. 
Secretary. 

[FR  Doc  80-28778  Hlad  12-^-80;  8:45  am] 
sauNQ  coot  trir-oi-a 


[Docket  Na  TQ90-2-&-000] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changea  to  FERC  Gas  Tariff 

December  4. 1980. 

Take  notice  that  on  November  30, 
1989,  South  Georgia  Natural  Gas 
Company  ("South  Georgia")  tendered 
for  filing  Fifty-Eighth  Revised  Sheet  Na 
4  to  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  This  tariff  sheet  is  being 
filed  with  a  proposed  effective  date  of 
January  1, 1990,  pursuant  to  the 
Purchased  Gas  Cost  Adjustment 
provision  set  out  in  Section  14  of  South 
Georgia's  FERC  Gas  Tariff. 

South  Georgia  states  that  Fifty-Eighth 
Revised  Sheet  No.  4  reflects  a  revised 
Current  Adjustment  computed  in 
accordance  with  S  154.305(c)  of  the 
Commission's  Regulations.  "The  Current 
Adjustment,  which  is  proposed  to  be  in 
effect  from  January  1, 1990.  through 
March  31. 1990,  reflects  a  decrease  in 
jurisdictional  revenues  of  approximately 
$192,000  which  is  attributable  to  a 
decrease  in  the  D-1  component  of  $  05 
per  MMBtu.  a  decrease  La  the 
commodity  component  of  $.22  per 
MMBtu,  an  increase  in  the  D-2 
component  of  Rate  Schedules  G-l/I-1  of 
$.04  per  MMBtu  and  an  increase  in  the 
D-2  component  of  Rate  Schedules  G-2/ 
1-2  of  $.01  per  MMBtu  from  South 
Georgia's  quarterly  PGA  filing  in  Docket 
No.  TQ90-1-8-000. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  South 
Georgia's  jurisdictional  purchasers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§  S  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  E)ecember 
10, 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  pariy  must  file  a  motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Lois  0.  Cashell. 
Secretary. 

[FR  Doc.  69-28764  FUed  12-8-60;  8:45  am] 
MUJNa  cooc  trir-oi-ai 


Federal  Register  /  Vol.  54.  No.  236  /  Monday,  December  11,  1989  /  Noticei 


50611 


[Docket  No.  TM9O-3-7-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FBIC  Qas  Tariff 

December  4, 1989. 
Take  notice  that  on  November  30, 

1989,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff: 

Sixth  Revised  Volmne  No.  1 

Ninety-first  Revised  Sheet  No.  4A 

Tenth  Revited  Sheet  No.  4) 

Third  Reviaed  Sheet  Na  SON 

Third  Revised  Sheet  No.  30FF 

First  Revised  Sheet  No.  451 
Original  Volume  Na  2 

Ninth  Revised  Sheet  No.  7B5 

Ninth  Revised  Sheet  Na  885 

Sevenlh  Revised  Sheet  No.  904 

First  Revised  Sheet  No.  6706 

Southern  slates  that  the  proposed 
tariff  sheets  are  being  filed  with  a 
proposed  effective  date  of  January  1, 

1990,  and  track  the  reduction  in  the 
applicable  Gas  Research  Institute  (GRI) 
surcharge  to  1.26<  per  MMBtu  or  1.30^ 
per  Mcf  as  approved  by  the  Commission 
in  Opinion  No.  334,  issued  on  October 
10, 19W. 

Copies  of  Southern's  filing  were 
served  upon  all  of  Southern's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  \\  385.214, 
385211)  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
10, 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pablic  Inspection. 
Lois  D.  CasheO. 
Secretary. 

(FR  Doc.  89-28777  Filed  12-8-88;  8:45  am) 
Buxmo  CODE  ariT-oi-M 

[Doeitet  Na  TII9O-2-17-00O1 

Texas  Eastern  Transmiaaion  Corp.; 
PropoMd  Changes  in  FERC  Gas  Tariff 

December  4. 1989. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  November  3a  1989  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 


Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 

Nineteenth  Iteviaed  Sheet  Na  50 
Thirteenth  Revised  Sheet  No.  51 

Texas  Eastern  states  that  Sheet  Nos. 
50  and  51  are  being  filed  pursuant  to 
Section  25  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  F^C  Gas 
Tariff,  Fifth  Revised  Volume  No.  1,  to 
include  in  Texas  Eastern's  rates  the 
current  GRI  surcharge  of  1.26  cents  per 
dekatherm  approved  by  the  Commission 
in  Opinion  No.  334  issued  on  October  10. 
1989  in  Docket  No.  RP89-187-000.  The 
GRI  surcharge  of  1.26  cents  per 
dekatherm  is  reflected  on  Sheet  Nos.  50 
and  51. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  January  1, 1990. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  10, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectioa 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-28765  Filed  12-8-89;  8:45  am] 
BILUNQ  CODE  fZU-OI-M 

[Docket  Nos.  TM90-3-42-000,  RP90-4S-000 
and  CPS8-S0-OO8] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

December  4. 1909. 

Take  notice  that  on  November  30, 
1989,  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  be  effective  December  1, 
1989: 
Original  Sheet  No.  SM 

Transwestem  states  that  the  above 
referenced  tariff  sheet  is  being  filed  to 
(A)  implement  the  Commission's  May 
11, 1988.  July  29, 1988  and  July  31, 1989 
orders  approving  Transwestem's  GIC. 
and  the  direct  billing  (or  refunding,  as 


appropriate]  of  ell  ajnounts  propei^ 
includable  tvithin  Account  Na  191  upon 
termination  of  Transwestem's  PGA  on 
October  1, 1989  and  (Bj  demonstrate 
compliance  with  {  154.306  of  the 
Commissian's  Regulations  %vith  respect 
to  the  103%  Assessment  Test  for  A» 
period  March  1, 1989  through  September 
30, 1989. 

Through  its  filing.  Transwestem  seeks 
to  recover  through  the  direct  billing 
mechanism  a  total  of  $36,397,682. 
including  $637,251  of  interest  which  has 
accrued  during  the  period  October  1, 
1989  through  December  1, 1989,  as 
calculated  in  accordance  with 
§  154.67(c)(2)(«ii)(A)  of  the  Commission's 
Regulations.  The  $36,397,682  million 
represents  unrecovered  amounts 
applicable  to  the  period  prior  to  October 
1, 1969,  plus  the  referenced  interest.  In 
accordance  with  the  Commission's  1988 
certificate  orders,  $31,192,813  represents 
Southern  California  Gas  Company's 
proportionate  share  of  the  unrecovered 
amount,  and  $5,204,869  represents 
Williams  Natural  Gas  Company's 
proportionate  share  of  the  under- 
recovered  amount. 

The  instant  filing  is  the  firyt  filing  to 
be  made  by  Transwestem  to  direct  bill 
those  Account  No.  191  costs.  As 
Transwestem  reconciles  its  Account  No. 
191  balance,  it  will  make  subsequent 
filings  to  recover  amounts  Transwestem 
is  permitted  to  recover  in  accordance 
■w\\h  the  1988  certificate  orders  and  the 
1989  compliance  filing  orders,  including 
additional  interest  on  amounts  already 
billed  through  the  date  of  payment. 

Transwestem  also  filed,  in 
accordance  with  Section  154.306  of  the 
Commission's  Regulations,  its 
assessment  of  past  performance  in 
projecting  purdiased  gas  costs  for  Test 
Interval  One  (March  1989  through  June 
1969)  and  Test  Interval  Two  [July  1989 
through  September  1989).  As  shown  on 
Schedule  D-1.  Transwestem's  actual 
cost  of  gas  for  these  periods  is 
substantially  below  the  103%  ceiling. 

The  proposed  effectivie  date  for  the 
tariff  sheet  listed  above  is  December  1. 
1989. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  (S  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  AH  such 
motions  or  protest  should  be  filed  on  or 
before  Decemoer  10. 1989.  Protests  will 
be  considered  by  the  Commission  in 


50812 


Federal  Register  /  Vol.  54,  No.  236  /  Monday,  December  11,  1989  /  Notices 


detennining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  Ble  a  motion  to  intervene.  Copies 

of  this  niing  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  8&-28778  Filed  12-8-89;  8:45  am] 

BILUNQ  COOC  (TU-OI-M 

[Decktt  No.  TM90-2-24-000] 

Equttrans  Inc.;  Proposed  Change  In 
FERC  Gas  Tariff 

December  4, 1989. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans),  on  November  30, 1989, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission]  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
Nos.  1  and  3,  to  become  effective 
January  1, 1990. 

Original  Volume  Nc.  1 

Fourteenth  Revised  Sheet  No.  10 

Thirteenth  Revised  Sheet  No.  14 

Third  Revised  Sheet  No.  23 
Original  Volume  No.  3 

Third  Revised  Revised  Sheet  No.  4 

Third  Revised  Revised  Sheet  No.  8 

Pursuant  to  Opinion  No.  334  in  Docket 
No.  RP89-187-O00  issued  on  October  10, 
1989,  the  Commission  has  authorized 
pipeline  companies  to  collect  the  Gas 
Research  Institute  (GRT)  funding  unit 
from  their  customers.  The  1990  GRI  unit 
surcharge  approved  by  the  Commission 
is  $.0126  per  Dth  and  $.0130  per  Mcf. 

Equitrans  respectfully  requests  that 
the  Commission  accept  the  above- 
mentioned  tariff  sheets  and  grant  any 
waiver  of  the  regulations  as  may  be 
necessary  to  permit  such  accepted  tariff 
sheets  to  become  effective  as  proposed. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers,  interested  state 
commissions,  and  upon  each  party  on 
the  service  list  of  Docket  No.  CP88-67&- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  persons  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  89-28779  Filed  12-8-88;  8:45  am] 

■ILUNQ  CODC  STir-OI-M 


[Docket  Na  0167-825-004] 

V.H.C.  Gas  Systems,  LP,;  Appiication 
To  Amend  a  BlanKet  Certificate  With 
Pregranted  Abandonment 

December  5, 1989. 

Take  notice  that  on  December  1, 1989, 
V.H.C.  Gas  Systems,  LP.  (V.H.C.)  of  530 
McCullough  Avenue,  San  Antonio, 
Texas,  78215  filed  an  application 
pursuant  to  sections  4  and  7  of  the 
Nat\iral  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  thereunder  to  amend  its 
bleinket  certificate  with  pregranted 
abandonment  previously  issued  by  the 
Commission  in  Docket  No.  CI89-625-000 
to  authorize  the  sale  for  resale  of 
liquefied  natural  gas  (LNG]  which  it  will 
purchase  from  Pan  National  Gas  Sales, 
Inc.  (Pan  National).  Pan  National  was 
granted  a  certificate  of  public 
convenience  and  necessity  on 
November  14, 1989  in  Docket  No.  CP89- 
1499-000  (49  FERC  \  61.199)  to  sell  the 
LNG  which  it  purchases  from 
Sonatrading,  a  marketing  affihate  of 
Sonatrach,  the  state  oil  and  gas 
company  of  Algeria.  V.H.C.  also 
requests  authorization  for  the  remainder 
of  the  existing  term  under  its  current 
blanket  sales  authorization  and  on 
terms  and  conditions  set  forth  in  that 
authorization,  including  pre-granted 
abandonment,  and  requests  expedited 
authorization  in  order  to  commence 
sales  for  resale  by  January  1, 1990,  the 
date  V.H.C.  must  commence  firm 
purchases  of  LNG  from  Pan  National, 
and  any  waivers  or  reUef  necessary  to 
implement  the  proposal  set  forth  herein. 
The  application  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

According  to  V.H.C.,  expedited  action 
is  necessary  to  enable  V.H.C.  to 
compete  in  the  spot  market  this  winter 
and  to  sustain  a  sales  level  which  is 
anticipated  to  increase  due  to 
temperature  sensitive  load  and  other 
factors.  Additionally,  V.H.C.  states  that 
it  beheves  that  it  will  be  able  to  place 
this  gas  in  direct  sales  for  a  limited 
period  of  time  but  there  is  no  guarantee 
that  these  sales  %vill  continue  for  a 


significant  period  of  time  beyond 
January  1, 1990. 

It  appears  reasonable  and  consistent 
with  the  pubhc  interest  in  this  case  to 
prescribe  a  period  of  10  days  for  the 
fihng  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protest  with  reference  to  said 
appUcation  should  on  or  before 
December  15, 1989,  file  with  the  Federal 
Energy  ReguJatory  Commission, 
Washington.  DC  20426,  a  petition  to. 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  detennining 
the  appropriate  action  to  be  taken  but 
will  not  8er\'e  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  V.H.C.  to  appear  or  to 
be  represented  at  the  hearing. 
Lois  D.  CastMU, 
Secretary. 

[FR  Doc.  89-28782  Filed  12-8-89;  8:45  am] 
MUJtn  COOC  sriT-oi-ii 


Office  of  Fossil  Energy 

FE  Docket  No.  89-62-NG] 

Pacific  Gas  Transmission  Co^ 
Appiication  To  Extend  Existing  Long- 
Term  Authorization  To  Import  Natural 
Gas  From  Canada 

agency:  Office  of  FossU  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  application  to  extend 
authority  to  import  Canadian  nat\iral 
gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  September  12, 
1989,  of  an  application  filed  by  Pacific 
Gas  Transmission  Company  (PGT)  for 
authorization  to  extend  PGTs  existing 
import  authorization,  which  expires 
October  31, 1993,  to  allow  continued 
importation  of  natural  gas  at  the 
currently  authorized  level  of  up  to  1,023 
MMcf  per  day  through  October  31, 2005. 
The  gas  would  continue  to  be  imported 
under  the  terms  of  PGTs  existing  gas 
sale  contract  with  Alberta  and  Southern 
Gas  Company  Ltd.  (Alberta  and 
Southern)  via  the  import  point  near 
Kingsgate,  British  Columbia,  and 
transported  using  PGTs  pipeline 
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facilities  through  the  States  of 
Washington,  Idaho,  and  Oregon,  for 
delivery  to  PGTs  only  sales  customer. 
Pacific  Gas  and  Electric  Company 
(PG&E)  at  the  California  border. 

The  application  is  filed  pursuant  to 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
date:  Protests,  motions  to  intervene, 
notices  of  interventions,  request  for 
additional  procedures  and  written 
comments  are  to  be  filed  at  the  address 
fisted  below  no  later  than  4:30  p.m.. 
e.d.t..  January  10. 1990. 
ADDRESS:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  Building.  Room  3F-056. 
FE-50. 1000  Independence  Avenue,  SW^ 
Washingtoa  DC  20585. 
FOR  FURTHER  MFORMATION  CONTACT: 
Stanley  C.  Vass,  Office  of  Fuels 
Program*.  Foasil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Building.  Room  3F-056. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  58&-4819. 
Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing.  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  6E-042,  Washington. 
DC  20585,  (202)  586-6667. 
SUPPl£MENTARY  INFORMATION:  PGT 

currently  is  authorized,  under  DOE 
Opinion  and  Order  Na  63  (Order  63), 
issued  November  1, 1984,  and  63-A 
(Order  63-A),  issued  April  2, 1985,  to 
■  import  vp  to  1,023  MMcf  of  Canadian 
natural  gas  per  day  from  Alberta  and 
Southern  for  the  period  November  1. 
1985.  through  October  31. 1993,  in 
accordance  widi  the  provision  of  a 
Jaimary  31. 1961  gas  sales  conti-act  with 
Alberta  and  Southern  as  amended.  PGT 
is  a  wholly-owned  subsidiary  of  PG&E,  a 
local  distribution  company  supplying 
electric  and  gas  service  tlu-oughout  most 
of  northern  aad  central  California. 
Alberta  and  Southern  is  abo  a 
subsidiary  of  PG&E  and  serves  as 
PG&E's  Canadian  gas  buyer. 

According  to  PGTs  application,  in 
October  1986,  the  Canadian  National 
Energy  Board  (NEB)  consolidated  seven 
existing  natural  gas  export  licenses 
issued  to  Alberta  and  Southern  into  one 
consolidated  license.  No.  GL-fl9.  and 
extended  the  term  of  Alberta  and 
Southern's  export  license  from  October 
31. 1993.  to  October  31. 1994.  The  NEB 
approved  volumes  for  export  at  the 
same  level  as  PGT  is  authorized  to 
import  through  October  31, 1993.  On 
June  a  198a  the  NEB  replaced  License 
No.  GL-fl9  with  a  new  export  License 
No.  GL-111,  authorizing  the  continued 


export  of  natural  gas  at  the  same  volume 
levels  as  under  License  No.  GL-99  for  a 
period  of  eleven  years  beginning 
November  1, 1994,  and  ending  October 
31,  2005.  By  its  gas  import  application, 
PGT  is  seeking  to  extend  the  term  of  its 
existing  import  authorization  at 
presently  authorized  volume  levels  to 
correspond  to  Alberta  and  Southern's 
gas  export  authorization.  The  gas  would 
be  transported  from  the  import  point 
and  delivered  to  PG&E  using  existing 
pipeline  facilities  of  PGT. 

PGT  indicates  that  the  terms  of  its 
renegotiated  gas  sales  contract  with 
Albert  and  Southern,  which  became 
effective  November  1, 1984,  would 
remain  in  effect  during  the  extended 
terms  of  the  import  project.  The 
renegotiated  PGT /Alberta  and  Sonthem 
contract  provided  for  a  commodity  rate 
at  the  international  border  of  $2.99  (U.S.) 
per  MMBtu  subject  to  semi-annual 
review  and  adjustment,  plus  a  demand 
charge  based  on  actually  incurred  costs 
of  transporting  the  gas  within  Canada  to 
the  export  point.  The  renegotiated 
contract  also  reduced  PGTs  take-or-pay 
obligation  from  60  percent  to  50  percent 
of  daily  contract  quantity  and 
eliminated  all  of  PGTs  yearly,  montfily 
and  daily  minimum  purchase 
obligations.  PGT  states  that  under  the 
most  recent  oonMnodity  price 
redeterminatiiM  provision,  which  was 
made  in  early  1989,  the  commodity  rate 
was  set  at  $1.90  (U.S.)  per  MMBlu  for  the 
succeeding  15-month  period. 

In  support  of  its  application.  PGT 
asserts  feat  die  Canadian  gas  which  it 
proposes  to  import  over  the  extended 
authorization  term  requested  is  of  vital 
importance  to  the  economy  of  northern 
and  central  California  and  continues  to 
be  needed  to  serve  an  established 
market  in  tiiat  area.  PGT  also  aeserts 
that  the  gas  is  competitive  and  market 
responsive  and  will  remain  so  over  the 
extended  import  term  requested  because 
of  the  flexibility  provided  by  the  price 
adjustment  and  redetermination 
provision  of  its  ^s  sales  contract  with 
Alberta  and  Southern. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DDEs  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6884.  February  22. 1984).  Odier  matters 
to  be  considered  in  making  a  public 
interest  determination  in  a  long-term 
import  proposal  such  as  this  include  the 
need  for  flie  gas  and  security  of  the  long- 
term  supply.  Parties  that  may  oppose 
this  application  should  comment  in  their 
responses  on  the  issues  of 
competitiveness,  security  of  supply  and 


need  for  the  gas  as  set  forth  in  the  policy 
guidelines.  The  appUcant  asserts  that 
this  import  arrangement  is  in  the  public 
interest  because  it  is  competitive, 
needed  and  its  gas  source  will  be  secure. 
Parties  opposing  the  arrangement  bear 
the  burden  of  overcoming  this  assertion. 

NEPA  Comfjiaanw 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  INH>A).  42 
U.S.C.  4321,  €t  seq.,  can  be  accomplished 
by  means  of  a  categorical  exdusioa.  On 
March  27, 1989,  the  DOE  published  in 
tiie  Federal  Register  [54  FE  12474)  a 
notice  of  amendments  to  its  guidelines 
for  compliance  with  NEPA.  In  that 
notice  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Apphcation  of  fee  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  feat  fee  DOE"s 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  fee  DOE  receives 
comments  indicating. feat  fee 
presumption  does  not  pr  should  not 
apply  in  this  case,  no  further  NEPA 
review  wiQ  be  conducted  by  fee  DOE. 

Public  Comment  Piocedoras 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  interventioa  as  applicable. 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  fee  basis  for 
any  decision  on  fee  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  wife  respect  to 
feis  application  will  not  serve  to  make 
fee  protestant  a  party  to  fee  proceeding 
alfeough  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  fee  appropriate  action  to  be 
taken  on  fee  application.  All  protests, 
motion  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  fee  requirements  feat  are 
specified  by  the  regulations  in  10  CFR 
part  59a 

Protest  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  wife  fee  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
on  fee  af)plicatioTi  wiU  be  developed 
through  responses  to  this  notice  by 
parties,  includii^  fee  parties'  written 
comments  and  replies  feereto. 
Additional  procedures  wrill  be  used  as 
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necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  for  an  oral 
presentauon  should  identify  the 
substantial  question  of  fact,  law  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  an  oral  presentation  should  identify 
the  substantial  question  or  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-tjT)e  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
dcision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  apphcation  and 
responses  filed  by  parties  pursuant  to 
this  notice  in  accordance  with  10  CFR 
590.316. 

A  copy  of  PGTs  apphcation  is 
available  for  inspection  and  copying 
from  the  Office  of  Fuels  Programs 
Docket  Room.  Room  3F-056,  at  the 
above  address  (202)  586-9478.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  on  November 
30.1989. 
ClifTord  P.  Tomaazewakl, 

A  cting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  89-28891;  Filed  12-6-69;  8:45  am] 
BiLUNQ  cooe  Maih«1-ll 


[FE  Dockst  Na  89-72-NG] 

Poco  Petroleum,  Inc^  Application  to 
Extend  Blanket  Authorization  to 
Import  Natural  Gas  From  Canada 

AOENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  application  for 
extension  of  blanket  authorization  to 
import  natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  24, 


1989,  of  an  appUcation  filed  by  Poco 
Petroleum,  Inc.  (Poco),  requesting  that 
the  blanket  import  authorization 
previously  granted  in  DOE/ERA 
Opinion  and  Order  No.  220  (Order  220), 
issued  )anuary  25, 1988  (ERA  Docket  No. 
87-64-NG),  be  extended  for  two  years 
commencing  on  January  21, 1990,  the 
expiration  date  of  its  present 
authorization.  Order  220  extended 
Poco's  original  blanket  authorization  to 
import  up  to  150  Bcf  of  Canadian  natural 
gas  over  a  two-year  period  beginning  on 
the  date  of  first  delivery  granted  in 
DOE/ERA  Opinion  and  Order  No.  103, 
issued  January  17, 1986. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  appUcable. 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  January  10, 1989. 

ADDRESS:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Perry  Bolger,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3H- 
087, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-1789. 

Michael  Skinker,  Natural  Gas  and 
Mineral  Leasing,  Office  of  General 
Counsel,  U.S  Department  of  Energy, 
Forrestal  Building.  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  Poco,  a 

wholly-owned  subsidiary  of  Poco 
Petroleums  Ltd.,  a  Canadian 
corporation,  is  a  Delaware  Corporation 
that  is  primarily  active  as  a  marketer  of 
natural  gas  in  the  United  States.  Poco 
requests  authorization  to  import  up  to 
150  Bcf  of  Canadian  natural  gas  during  a 
two-year  term  commencing  January  21, 

1990.  Poco  further  requests  authority  to 
continue  to  import  Canadian  gas  from 
various  Canadian  suppUers  for  its  own 
account  or  as  agent  for  Canadian 
suppliers  and/or  U.S.  purchasers.  The 
spot  and  short-term  imported  volumes 
would  continue  to  be  sold  to  a  variety  of 
U.S.  customers.  Poco  states  that  existing 
pipeline  facihties  would  be  used  to 
transport  its  gas  supplies,  and  that  it 
would  continue  to  file  quarterly  reports 
giving  details  of  the  individual 
transactions. 


In  support  of  its  appUcation.  Poco 
asserts  that  the  proposed  extension  of 
the  term  of  its  existing  blanket  import 
authorization  to  import  up  to  150  Bcf  is 
not  inconsistent  with  the  pubhc  interest 
Poco  states  that  the  extension  requested 
would  allow  Poco  to  continue  to  make 
its  imported  gas  available  to  U.S. 
purchasers  under  contract  terms  that 
will  be  competitive  in  their  market  areas 
and  that  will  remain  competitive 
throughout  the  requested  term  of  the 
import  authority. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  appUcant  asserts 
that  Uiis  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Envirormiental  poUcy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.,  can  be  accomplished 
by  means  of  a  categorical  exclusion.  On 
March  27, 1989.  the  DOE  published  in 
the  Federal  Register  (54  FR  12474)  a 
notice  of  amendments  to  its  guidelines 
for  comphance  with  NEPA.  In  that 
notice,  the  DOE  added  to  its  Ust  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE's 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
revie>.-  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  appUcation  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  appUcable. 
The  filing  of  a  protest  with  respect  to 
this  appliqation  will  not  serve  to  make 
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the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  appUcation.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  Usted  above. 

It  is  intended  that  a  decisional  record 
on  the  appUcation  wiU  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  repUes  thereto. 
Additional  procedures  wiU  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  poUcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additlond  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record.  Including  the  appUcation  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Poco's  appUcation  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays. 


Issued  in  Washignton.  DC,  December  4, 
1989. 

Constance  L  Buddey, 
Deptuy  Assistant  Secretary  for  Fuel$ 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  89-28892  Filed  1^-6-89;  8:45  am] 
MUMQ  COOC  MCO-OI-M 


Offic*  Of  Hearings  and  Appeals 

Notics  Of  Issuance  of  Decisions  and 
Orders  Issued  During  the  Week  of 
August  21  tttrough  August  25, 1989 

Diuing  the  week  of  August  21  through 
August  25, 1989,  the  decisions  and 
orders  simimarized  below  were  issued 
with  respect  to  appUcations  for  relief 
filed  widi  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  foUowing  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Refund  Applications 

A.C.F.  Trust.  08/25/89.  RC272-6a 

The  DOE  issued  a  Supplemental 
Order  rescinding  the  refund  granted  to 
A.C.F.  Trust,  Case  No.  RF272-68826  in 
Mrs.  Clarence  Garrett,  et  al.  Case  No. 
RF272-68800,  et  al.  (July  21. 1989). 
Atlantic  Richfield  Co./Graffs  Area.  Inc., 

08/21/89.  RF304-10117 
The  DOE  issued  a  Supplemental 
Order  concerning  a  Decision  and  Order 
issued  on  May  3, 1989  to  Glow's  ARCO 
Service  et  al.  in  the  Atlantic  Richfield 
Company  (ARCO)  special  refund 
proceeding.  As  part  of  that  Decision,  a 
refund  was  granted  to  Graffs  ARCO, 
Inc.  (Graffs)  (Case  No.  RF304-2622). 
However,  both  the  copy  of  the  Decision 
and  the  refund  sent  to  Graffs  were 
returned  to  the  DOE.  and  the  DOE  was 
unable  to  obtain  a  correct  address  for 
Graffs.  The  refund  granted  to  Graffs 
was  therefore  rescinded. 
East  Side  Oil  Co..  08/23/89.  RF272- 

72241 
The  DOE  issued  a  Decision  and  Order 
dismissing  the  AppUcation  of  East  Side 
Oil  Company  for  a  crude  oil  refund 
pursuant  to  the  provisions  of  10  CFR 
Part  205.  Subpart  V  (Subpart  V).  The 
appUcant  had  already  received  a  refund 
from  the  ReseUers'  Escrow,  one  of  the 
eight  escrow  accounts  created  by  the 
Stripper  WeU  Settlement  Agreement 
Under  the  terms  of  the  Stripper  WeU 
escrow  accounts,  the  appUcant  had  to 
waive  its  right  to  a  refund  in  any 
Subpart  V  crude  oil  proceeding. 
Accordingly,  the  DOE  concluded  that 
the  appUcant  is  ineUgible  for  a  Subpart 
V  crude  oU  refund. 
Exxon  Corp./Buckner's  Exxon  et  al.,  08/ 

23/89.  RF307-0003  et  al. 


The  DOE  issued  a  Decision  and  Order 
concerning  36  AppUcations  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
appUcants  purchased  directly  from 
Ejocon  and  was  either  a  reseUer  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  appUcant  was 
eligible  to  receive  a  refund  equal  to  its 
full  aUocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$47,649. 

Exxon  Corp./Department  of  Public 

Utilities  et  al.,  08/23/89,  RF307-2112 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  33  AppUcations  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
appUcants  purchased  directly  from 
EJocon  and  was  either  a  reseller  whose 
aUocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  appUcant  was 
eligible  to  receive  a  refund  equal  to  its 
fuU  aUocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$28,259. 

Exxon  Corp./Eugene  Doric  et  al.. 
08/21/89.  RF307-7302  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  64  AppUcations  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
appUcants  purchased  directly  from 
Exxon  and  was  either  a  retailer  of 
Exxon  products  whose  aUocable  share 
is  less  than  $5,000  or  an  end-user.  The 
DOE  determined  that  each  appUcant  is 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$51,929. 

Exxon  Corp. /Shoals  Creek  Exxon, 
et  al.,  08/23/89,  RF307-1815  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  24  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  fix)m 
Exxon  and  was  a  retailer  of  Exxon 
products  whose  aUocable  share  is  less 
than  $5,000.  The  DOE  determined  that 
each  appUcant  is  eligible  to  receive  a 
refund  equal  to  its  full  aUocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $24,751. 

Fieldcrest  Mills.  Inc.,  08/24/89.  RF272- 
6483.  RD272-6463 
The  DOE  issued  a  Decision  and  Order 
concerning  an  AppUcation  for  Refund 
filed  by  Fieldcrest  Mills,  In&  from  the 
crude  oU  funds  being  disbursed  by  the 
DOE  under  10  C.F.R.  Part  205,  Subpart 
V.  The  DOE  determined  that  Fieldcrest's 
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refund  claim  was  meritorioua  and 
granted  the  firm  a  refund  of  $8a9d4.  Tbe 
DOE  also  denied  a  Motion  for  Discovery 
filed  by  a  consortiani  of  States  and 
rejected  tbe  States'  cballenge  to  tbe 
Fieldcrest  claim.  The  DOE  found  that 
the  industry-wide  econometric  data 
submitted  by  the  States  did  not  rebat  the 

E resumption  that  Fieldcrest  was  in)ared 
y  the  crude  oil  overcharges. 
FriU  Blaske.  06/25/89,  RA272-11 

The  DOE  issued  a  Decision  and  Order 
granting  a  supplemental  refund  from 
crude  oil  funds  to  Fritz  Blaske.The 
Supplemental  Order  adjusted  Blaske's 
total  gallonage  claim  listed  in  the 
Appendix  to  KG.  Page  Sr  Sons.  Inc.,  et 
al.  Case  Nos.  RF272r-665ll,  et  aL 
(August  11. 1989).  The  amount  of  tbe 
supplemental  refund  is  $248. 
Georgia  Pacific  Corp.  08/24/89.  RF272- 
153,  RD272-153 
The  DOE  granted  a  refimd  to  Georgia 
Pacific  Corporation  (Georgia  Pacific),  a 
purchaser  of  refined  petroleum  products 
during  the  period  August  19, 1973 
through  January  27. 1981.  A  group  of 
thirty  states  and  two  territories  of  the 
United  States  (the  States)  filed  a 
consolidated  pleading  objecting  to  and 
commenting  on  Georgia  Pacific's 
application.  The  only  evidence 
submitted  by  the  States  was  an  affidavit 
by  the  economist  stating  that  virtually 
every  industry  was  able  to  pass  through 
some  costs  to  its  customers.  The  DOE 
determined  that  the  evidence  offered  by 
the  States  was  msufficient  to  rebut  the 
presumption  of  end-user  injury  and  that 
the  applicant  should  receive  a  refund.  In 
addition,  the  States  filed  a  Motion  for 
Discovery  which  was  denied. 
Accordingly,  Georgia  Pacific  was 
granted  a  refund  of  $875,044. 
Gulf  Oil  Corp./Crutcher  Oil  Co..  08/21/ 
B9,RR300-1 
The  DOE  considered  a  Motion  for 
Reconsideration  filed  by  Crutcher  Oil 
Company  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  In  its  original 
Application  for  Refund,  Crutcher 
requested  a  refund  beyond  the  10 
percent  presumption  level  for 
consignees.  The  DOE  found  that  the 
methodology  that  Crutcher  had  used  to 
demonstrate  its  injury  over-estimated  its 
lost  sales.  Accordingly,  Crutcher  was 


granted  a  refund  at  the  10  percent 
presumption  level.  In  the  Motion  for 
Reconsideration,  Crutcher  proposed  a 
different  methodology  for  establishing 
the  level  of  injury.  The  DOE  found  that 
this  revised  methodology  focused  on 
whether  there  was  a  reduction  in  the 
consignee's  sales  since  1973,  but  failed 
to  measure  whether  Gulfs  actions  in  a 
particular  year  caused  a  claimant  injury. 
The  DOE  found  that  this  approach  could 
produce  an  anomalous  result  and  it  was 
therefore  rejected.  The  Motion  for 
Reconsideration  was  accordingly 
denied. 

Gulf  Oil  Corp. /Jennings-  Watts  Oil  Co., 
Inc.,  Paul  Farmer,  Inc.,  08/23/89, 
RF300-5330,  RF300-5480 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Jenning- 
Watts  Oil  Co.,  Inc.  and  Paul  Farmer, 
Inc.,  both  of  which  are  consignees  and 
resellers  of  Gulf  refined  products. 
Because  the  applicants  were  not 
commonly  owned  and  were 
operationally  distinct  during  the  refund 
period,  the  DOE  considered  the 
applications  separately  in  applying  the 
appropriate  presumptions  of  injury.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $12,027. 

Gulf  Oil  Corp./Jo8eph  A  Hirsch  et  al., 
08/23/89.  RF300-8913  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  30  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
appUcation  was  approved  using  a 
presumption  of  injury.  The  simi  of  the 
refunds  granted  in  this  Decision  is 
$43,678. 

Gulf  Oil  Corp./Plcnk  Road  Gulfet  oL 
08/25/89,  RF300-10047  et  al. 

The  DOE  issued  a  Decisison  and 
Order  concerning  10  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Each  application  was  approved  using  a 
presumption  of  injury.  "The  simi  of  the 
refunds  granted  in  this  Decision  is 
$26,695. 

Gulf  Oil  Corp./Robert  C  Vaughan  DisL 
et  al..  08/25/89.  RF300-048  et  al 


Tbe  DOE  issued  a  Decision  and  Order 
concerning  10  Applications  for  Refund 
submitted  in  tbe  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presiunption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$15,395. 

Gulf  Oil  Corp./Zupin  Oil  Co..  08/23/80, 
RP3O0-1489,  RF3QO-8335 

The  DOE  issued  a  Decision  and  Order 
concerning  two  AppLcations  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  One  was 
submitted  by  Northern  Oil  Company,  an 
owner  of  Zupin  Oil  Company  (RF300- 
1489).  The  other  was  submitted  by 
Wallace  Zupin,  the  owner  of  Zupin  OU 
Company  during  the  consent  order 
period  (RF300-10727).  The  DOE 
determined  that  Wallace  Zupin  was 
entitled  to  a  refund  for  Zupin  Oil 
Compemy.  The  total  refund  in  this 
Decision  is  $13,237. 
Murphy  Oil  Co./Spur  Country  Store. 
08/24/89,  RF309-1091 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  in  the 
Murphy  Oil  Corporation  special  refund 
proceeding,  because  the  applicant  had 
already  received  the  maximum  $5,000 
refund  under  the  medium-sized  retailer 
injury  presumption  for  the  same  outlet 
under  a  different  name. 

Shell  Oil  Co./GCG  Service  Center  et  al, 
08/24/89,  RF315-5020  et  oL 
The  DOE  issued  a  Derision  and  Order 
granting  145  Applications  for  Refund 
filed  in  the  Shell  Oil  Company  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from  Shell 
and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Shell  products. 
Accordingly,  each  applicant  was 
granted  a  refund  equal  to  its  full 
allocable  share  plus  a  proportionate 
share  of  the  interest  that  has  accrued  on 
the  Shell  escrow  accoimt.  The  sum  of 
the  refunds  granted  in  the  Decision  is 
$131,568. 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decision  and  Order 


Name 

CbmNol 

DM 

No.  of  appOcanfs 

Total  refund 

Olympic  Laundry,  et  al .. 

RF272-5»«14 

OB/21 /B9 

46 

$24,550 
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Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Boulder  Scientific  Co.. 
KKk»-WesttMry,  Inc.... 

Kent  OH  &  Trading  Co.. 


Leemilt's  Petroleum,  Inc. 
Liner  Exxon. 
Neuberger  OH  Co — 


Caaetto. 


KFA-0308 

RF300-6434 

RF300-6435 

RF313-174 

RF313-217 

RF307-084 

RF307-8376 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Pubhc  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercial  published 
loose  leaf  reporter  system. 

Dated:  November  30, 1989. 
George  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals, 
[FR  Doc  B9-28894  Filed  12-8-69;  8:45  am] 
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Issuance  of  Decisions  and  Orders 
Issued  During  the  Week  of  September 
11  Through  September  IS,  1989 

During  the  week  of  September  11 
through  September  15. 1989,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

John  Jerry  Ross,  9/14/89,  KFA-0313 

On  August  22, 1989.  John  Jeiry  Ross 
field  an  Appeal  from  a  determination 
issued  to  him  on  July  25, 1989.  by  the 
Assistant  Manager  for  Administration, 
Department  of  Energy  (DOE).  San 
Francisco  Operations  Office.  In  that 
determination,  the  Assistant  Manager 
denied  Ross  request  for  information 
filed  pursuant  to  the  Freedom  of 
Information  Act  Specifically,  the 
Assistant  Manager  denied  Ross  request 
for  information  on  the  grounds  that  the 
doCTiments  sought  by  Ross  fell  within 
Exemption  5.  In  considering  the  Appeal, 
the  DOE  found  that  disclosure  of  the 
withheld  documents  would  reveal  the 
deliberative  process  of  the  agency  and 
consequently  inhibit  open  and  honest 


communication  within  the  agency. 
Therefore,  the  Appeal  was  denied. 
Knolls  Action  Project,  9/12/89,  KFA- 
0312 

The  Knolls  Action  Project  filed  an 
Appeal  from  a  partial  denial  by  the 
Office  of  Naval  Reactors  of  a  Request 
for  Information  which  the  firm  had 
submitted  under  the  Freedom  of 
Information  Act.  In  considering  the 
Appeal,  the  DOE  found  that  certain 
portions  of  the  requested  documents, 
initially  withheld  under  Exemption  5. 
consisted  of  reasonably  segregable 
fatual  material  and  should  be  released 
to  the  public. 

Ronson  Management  Corp.,  9/12/89, 
KFA-0310 

Ronson  Management  Corporation 
(RMC),  through  its  attorneys,  filed  an 
Appeal  from  a  partial  denial  by  the 
Boimeville  Power  Administration  (BPA) 
of  a  Request  for  Information  which  RMC 
had  submitted  under  the  Freedom  of 
Information  Act  In  considering  the 
Appeal,  the  DOE  foimd  that  docimients 
were  properly  withheld  under 
Exemption  5,  but  that  certain  of  the 
documents  which  were  initially 
withheld  under  Exemption  4  should  be 
released  to  the  public.  Important  issues 
that  were  considered  in  the  Decision 
and  Order  were  (i)  whether  cost 
proposal  information  was  properly 
withheld  imder  exemption  4,  and  (2) 
whether  information  regarding  a 
wixuiing  bidder's  demonstrated 
experience  and  success,  as  illustrated 
by  information  concerning  the  bidder's 
past  projects,  was  properly  withheld 
under  Exemption  4. 

Refund  Applictions 

Atlantic  Richfield  Co./Jerry's  /irco 
Service,  et  al..  9/12/89,  RF-304- 
1137,  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  sixty-seven  Applications  for 
Refund  filed  by  claimants  in  the  AUantic 
Richfield  Compnay  special  refund 
proceeding.  All  of  the  applicants  were 
either  end-users  or  reseller/retailers  that 
applied  for  small  claims.  In  addition, 
each  applicant  documented  the  volume 
of  its  purchases  fit)m  ARCO  and. 
therefore,  was  presumed  to  have  been 
injured  and  entitled  to  a  refund.  The 
DOf.  concluded  that  the  applicants 
should  receive  refunds  totalling  $73,830, 
representing  $55,844  in  principal  and 
$17,988  in  accrued  interest 
Atlantic  Richfield  Co./New  Enterprise 
Stone  and  Lime  Co.,  Inc.,  et  al.,  9/ 
15/89,  RF304-4998,  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund 
filed  by  claimants  in  the  Atlantic 


Richfield  Company  special  refund 
proceeding.  As  end-users,  these 
applicants  were  presumed  to  have  been 
injured.  Accordingly,  the  DOE 
concluded  that  they  should  receive 
refunds  totaling  $1,650,346,  representing 
$1,248,229  in  principal  and  $402,117  in 
accrued  interest 

Atlantic  Richfield  Co./Reamstown  Arco, 
et  al..  9/15/89,  RF304-8403.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  ten  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
special  refund  proceeding.  All  of  the 
applicants  doomiented  the  volimie  of 
their  purchases  and  were  end-users  or 
reseller/retailers  requesting  refunds  of 
$5,000  or  less.  Therefore,  each  applicant 
was  presumed  injured.  The  refunds 
granted  in  this  Decision  totaled  $16,709, 
including  $4,117  in  accrued  interest 

Atlantic  Richfield  Co./Ru8sell  Gullo, 
Inc.,  et  al.,  9/15/89,  RF304-7400,  et 
al. 

The  DOE  issued  a  Decision  and  Order 
concerning  thirteen  Applications  for 
Refund  filed  in  the  AUantic  Richfield 
Company  special  refund  proceeding. 
Each  of  the  apphcants  adequately 
documented  the  volume  of  their 
purchases.  All  of  the  appUcants  were 
reseller/retailers  requesting  refunds  of( 
$5,000  or  less.  The  refunds  granted  in 
this  Decision  totaling  $9,867, 
representing  $7,464  in  principal  and 
$2,403  in  accrued  interest 
Beacon  Oil  Co./Fred's  Truck  Fuels,  Inc., 
9/11/89,  RF238-14 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Fred's  Truck  Fuels,  Inc.  (Fred's) 
in  the  Beacon  Oil  Company  (Beacon) 
special  refund  proceeding.  Fred's 
documented  its  purchases  of  1,184,524 
gallons  of  Beacon  diesel  fuel.  Based  on 
these  purchases,  Fred's  allocable  share 
of  the  Beacon  consent  order  fund  totaled 
$18,076.  The  firm  was  also  eligible  to 
receive  $26  of  the  total  motor  gasoline 
credit  that  Beacon  was  to  pay  the  firm 
under  the  consent  order  but  had  not 
paid  at  the  date  of  motor  gasoline 
decontrol.  Fred's  did  not  attempt  to 
demonstrate  injury;  thus,  the  firm's  total 
refund,  including  credit  memoranda 
issued  by  Beacon  but  not  passed 
through  by  Fred's  to  its  own  customers, 
was  limited  to  $5,000  imder  the  small 
claims  presumption  of  injury.  Beacon 
records  indicated  that  the  firm  had 
received  a  total  of  $2,871  in  motor 
gasoline  credit  This  amount  was 
subtracted  from  $5,000  to  calculate 
Fred's  refund  because  Fred's  did  not 
attempt  to  show  that  it  had  passed 
through  the  credit  The  total  amount  of 
Fred's  refund  was  therefore  $5,177, 
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equaling  $2,129  In  principal  and  $3,048  in 
accrued  interest 

Beacon  Oil  Co./Reilly's  Coin-Op  Car 
Wash,  9/12/89.  RF23&-87 

The  DOE  issued  a  Dedsion  and  Order 
concerning  an  Application  for  Refund 
filed  by  Reilly's  Coin-Op  Car  Wash 
[Reilly's)  in  the  Beacon  Oil  Company 
(Beacon]  special  refund  proceeding. 
Reilly's  dooimented  its  purchases  of 
527,880  gallons  of  Beacon  motor 
gasoline.  Based  on  these  purchases, 
Reilly's  allocable  share  of  the  Beacon 
consent  order  fund  totaled  $8,064. 
However.  Reilly's  elected  to  lindt  its 
refund  to  $5,000  under  the  small  claims 
presumption  of  injury.  The  firm's  refand 
totaled  $11,783,  including  $8,783  in 
accrued  interest. 

City  of  Fairmont,  9/13/89272-^7022 

The  DOE  issued  a  Dedsion  and 
Ordered  granting  a  refund  from  crude  oil 
overcharge  funds  to  the  City  of 
Fairmont,  Minnesota  based  on 
purchases  of  refined  petroleum  products 
made  by  the  City's  electric  utility  during 
the  crude  oil  price  control  period.  The 
applicant  determined  the  volume  of  the 
majority  of  its  daim  by  consulting 
contemporaneous  records  and  estimated 
the  remainder  of  its  daim  using  a 
reasonable  and  acceptable  estimation 
technique.  In  addition,  the  applicant 
certified  that  it  would  notify  the 
appropriate  regulatory  agency  of  the 
refund  monies  received  and  that  it 
would  pass  the  entirely  of  the  refund 
through  to  its  customers.  The  refund 
granted  the  City  of  Fairmont  totalled 
$5,136. 

Cmvm  Central  Petroleum  Corp./ 
Enterprise  Products  Co.;  9/13/89 
RF313-197 

The  DOE  issued  a  Decision  and 
Ordered  considering  an  Application  for 
Refund  filed  in  the  Crown  Central 
Petroleum  Corporation  spedal  refund 
proceeding.  Enterprise  Products 
Company,  a  purchaser  of  Crow  refined 
petroleum  products,  presented  evidence 
that  it  experienced  a  competitive 
disadvantage  in  all  of  its  purchases  of 
Crown  propane  during  the  refund 
period.  Therefore,  according  to  the 
procedures  set  forth  in  Crown  Central 
Petroleum  Carp^  18  DOE  ^85,326  (1988). 
DOE  granted  Enterprise  a  refund  based 
on  the  full  amount  of  those  purchases. 
The  total  refund  approved  in  this 
Decision  was  $266,939,  representing 
$223,567  in  principal  plus  $43,372  in 
accrued  interest 

Crown  Central  Petroleum  Corp./Siler 
City  Oil  Co.,  Ina,  Parkway  East 
Crown,  9/15/89  RF313-175.  RP313- 
308 


The  DOB  issued  a  Dedsion  and 
Ordered  considering  Applications  for 
Refund  filed  by  two  purchasers  of 
Crown  refined  petroleum  products  in  the 
Crown  Central  Petroleum  Corporation 
special  refund  proceeding.  Each 
applicant  was  found  to  be  eligibly  for  a 
refund  based  on  the  volume  of  products 
it  purchased  from  Crown.  The  refund 
applications  were  granted  using  a 
presumption  of  injury  procedure  set 
forth  in  Crown  Central  Petroleum  Corp., 
18  DOE  185326  (1988).  The  total  amount 
of  refunds  approved  in  this  Dedsion 
was  $9,048,  representing  $7,578  in 
principal  plus  $1,470  in  accrued  interest 
Exxon  Corp./Cheaspeake  Corp.,  9/15/89 
RF396-10057 

The  DOE  issued  a  Supplemental 
Decision  and  Order  to  the  Cheaspeake 
Corporation  (Chesapeake)  in  the  Exxon 
Corp.  q)ecial  refund  proceeding.  In 
Exxon  Corp. /Chesapeake  Corp.,  19  DOE 
^85,322  (1989).  the  DOE  granted 
Chesapeake  an  improper  refund  due  to 
the  fact  that  the  firm  had  been  dassified 
as  a  reseller.  In  fact  Chesapeake  was  an 
end-user  and  was  eligible  to  receive  its 
full  aUocable  share.  Accordingly, 
Cheasapeake  was  granted  a 
supplemental  refund  of  $10,039  ($8,146 
principal  and  $1393  interest). 
Exxon  Corp./Hempstead'S  Esso  Service, 
Inc  9/14/89  RF307-4535 

The  DOE  issued  a  Dedsion  and 
Ordered  concerning  nine  AppUcations 
for  Refund  filed  in  the  Exxon 
Corporation  spedal  refund  proceeding. 
The  applicants,  resellers  of  petroleimi 
produds,  purchased  directly  from  Exxon 
during  the  consent  order  period.  Each  of 
the  appUcants  disagreed  with  the 
geillonage  information  recorded  on  its 
printout  sheets  and  submitted 
alternative  gallonage  figures,  which  it 
requested  that  the  OHA  accept  in  place 
of  or  in  lieu  of  Exxon's  figures.  The  OHA 
agreed  to  accept  the  applicants'  figures 
because  they  were  obtained  from  the 
apphcants's  actual  records  from  the 
consent  order  period.  The  DOE 
determined  that  each  of  the  applicants 
should  receive  a  refund  equal  to  its  full 
allocable  share.  The  sum  of  the  refunds 
granted  in  this  decision  was  $11330 
($9,716  prindpal  plus  $2,114  interest). 
Exxon  Corp. /State  of  North  Carolina, 
Pacific  Southwest  Airlines,  Inc.. 
9/14/89,  RF307-5712,  RF307-5734 

The  DOE  issued  a  Dedsion  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Exxon  Corporation  spedal 
refund  proceeding.  Because  each 
appUcant  was  an  end-user  which 
pnrchased  directly  from  Exxon,  the  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refand  equal  to  its 


full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  was 
$90,374  ($74,217  in  principal  and  $16,157 
in  interest.) 

G.  Heihman  Brewing  Co.,  Inc.,  9/12/89, 
RF272-32245.  RD272-32245 

A  brewing  company  submitted  an 
Application  for  Refund  from  crude  oil 
overcharge  funds.  A  group  of  thirty 
States  and  Territories  (the  States)  filed 
identical  consolidated  States* 
Objections  and  Motions  for  Discovery  in 
the  proceeding.  The  States  opposed 
receipt  of  any  refund  by  Heileman  and 
sought  discovery  of  information  in 
support  of  their  opposition.  The  DOE 
determined  that:  (1)  Heileman  was 
presumptively  entitled  to  a  refund  as  an 
industrial  end-user  of  petroleum 
products  outside  of  the  petroleum 
industry  and  had  certified  the  volume  of 
petroleum  products  it  had  purchased 
during  tlie  price  control  period;  (2)  the 
States  had  failed  to  rebut  the 
presumption  of  eligibility;  and  (3]  the 
States  had  failed  to  show  that  discovery 
with  regard  to  Heileman's  application 
was  appropriate  or  that  any  additional 
information  should  be  required  of 
Heileman.  Accordingly,  Heileman's 
Application  for  Refund  was  granted,  and 
the  States'  Objection  and  Motion  for 
Discovery  was  dismissed. 

Gulf  Oil  Corp.,  Delmarva  Power  and 
Light  Co.,  9/14/89,  BF300-9806 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filled  by  the  Delmarva  Power  and  Light 
Company,  a  regulated  pubUc  utility,  in 
the  Gulf  Oil  Corporation  special  refand 
proceeding.  Delmarva  certified  that  it 
will  notify  its  appropriate  state 
regnlatorv  agency  of  any  refund 
received  in  the  Gulf  proceeding  and  that 
it  will  pass  through  the  amount  of  any 
refund  received  to  its  customers.  The 
total  refund  amount  granted  in  this 
Decision,  inclusive  of  interest  is  $89,048. 
Gulf  Oil  Corp./Dixie  Electric 

Membership  Corp.,  et  al.,  9/14/89, 

RF300-10411,  et  al. 

The  DOE  issued  a  Dedsion  and  Order 
concerning  10  Apphcations  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision, 
induding  interest  is  $14,500. 
Gulf  Oil  Corp./Glover  Distributing  Co., 

Inc  et  al..  9/14/89,  RR300-6416. 

et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  six  AppUcations  for  Refund 
submitted  by  applicants  in  the  Golf  Oil 
Corporation  refund  {iroceeding.  Four  of 
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the  applicants  were  resellers  of  Gulf 
products  and  two  applicants  were 
consignees.  The  DOE  approved  all  of  the 
applications  by  utilizing  the  appropriate 
presumption  of  injury.  Two  of  the 
applicants.  Glover  Distributing  Co.,  Inc. 
and  Rio  Oil  Company,  were  affiliated 
with  each  other,  Glover  having 
purchased  all  of  Rio's  assets  in  1976. 
The  DOE  held  that  as  a  corporate 
entity,  Rio  was  the  "individual"  entitled 
to  its  refund  Accordingly,  Glover,  as 
successor  owner,  was  entitled  to  receive 
Rio's  refund  for  purchases  prior  to  the 
1976  transfer  of  ownership.  The  sum  of 
the  refunds  granted  in  this  Decision  is 
$18,241. 
Gulf  Oil  Corp.  GraeberBros.  Inc.  of 

Grenada,  EtAl.,  9/13/69.  RF300- 

7225,  et  al. 
The  DOE  issued  a  Dedsion  and  Order 
concerning  five  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
appUcation  was  approved  using  a 
presimiption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Dedsion,  which 
includes  prindpal  and  interest  is 
$28,043. 
Gulf  Oil  Corp./Kirby'$  Gulf  Lanett  Gulf 

Super  Service,  9/15/89,  RF30a-230 

RF30a-230,  247 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  The 
Applications  were  approved  using  a 
presumption  of  injury.  The  sum  of  the 


refunds  granted  in  this  Dedsion,  which 

indodes  both  iwiiM:ipal  and  interest  is 

$3,175. 

Gulf  Oil  Corp./Meyer  OUCo.,TS'M 

Enterprises.  Inc.,  HJCM.  Ill,  Inc. 

9/14/89.  RF300-7875.  RF300-8018. 

RF300-8019 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Because  all  three  appUcants  were 
affiUated  during  the  consent  order 
period,  the  applications  were  considered 
together  for  the  purposes  of  this 
proceeding.  One  of  the  appUcants, 
H.K.M.  III,  was  denied  a  refund  because 
it  did  not  suffidently  document  that  it 
was  a  purchaser  of  Gulf  products.  The 
other  two  apphcations  were  approved 
using  a  presumption  of  injury.  'The  simi 
of  the  refunds  granted  in  this  Decision, 
which  includes  prindpal  and  interest  is 
$6,585. 
Gulf  Oil  Corp./Stone  Container  Corp.,  et 

al.,  9/14/89,  RF300-1048a  et  al. 
The  DOE  issued  a  Dedsion  and  Order 
concerning  18  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
appUcation  was  approved  using  a 
presumption  of  injury.  The  siun  of  the 
refunds  granted  in  this  Decision, 
induding  interest  is  $32,568. 
Murphy  Oil  Corp./Tesoro  Petroleum 

Corp.,  9/13/89,  RF309-858 
The  DOE  issued  a  Decision  and  Order 
granting  the  AppUcation  for  Refund  filed 


by  Tesoro  Petroleum  Corporation 
(Tesoro)  in  the  Murphy  Chi  Corporation 
spedal  refund  proceeding.  Tesoro  was 
found  to  be  bijured  as  a  mid-level 
purchaser,  based  on  the  appropriate 
mid-level  presumption  of  injury  defined 
m  Murphy  Oil  Corporation,  17  DOE 
\  85,782  (1988).  Even  though  Tesoro  is 
scheduled  to  make  future  payments  to 
the  DOE  pursuant  to  its  own  consent 
order,  the  refund  is  being  sent  directly  to 
the  firm,  rather  th«i  held  in  escrow,  for 
the  foUowing  reasons:  (i)  the  good  faith 
displayed  by  Tesoro  in  its  timely 
submission  of  the  first  and  largest 
payment  of  $25,00a000  [oa  Felmiary  23. 
1989),  (2)  the  six-year  duration  of  the 
payment  schedule,  and  (3)  the  smaU  size 
of  the  refund  relative  to  the  scheduled 
payments.  The  total  refand  granted  in 
this  Decision  was  $14,609,  representing 
$12,130  in  principal  and  $2,479  in 
accrued  interest 

7!r;p/e  T  Superette,  9/13/89,  RC272-70 

The  DOE  issued  a  Supplemental 
Order  rescinding  the  refund  granted  to 
Triple  T  Superette  in  Paul  Johnson,  Inc, 

et  al..  19  DOE  \ ,  Case  Nos. 

RF272-69001.  et  al.  (August  9, 1989).  The 
amount  of  the  refand  rescinded  was 
$792. 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Orders: 


N«M 


CassNa 


No.  of  cpplicvTts 


Total  ratund 


Comal  Univ..  at  aL. 
RonElsassar.  etaL. 


RF272-17086 
RF272-3e802 


13 
34 


$47,026 
$12337 


I 

DisBussoIs 

The  following  submissions  were 
dismissed: 


Nanw 


AT.  WilliamaOiiCa  — 

AJbart  W.  Lool.  Jr 

AniHido  BroltMn,  Inc. 
AfTWudo  BfiXhao  ___. 


BorgenOI. 


DfjW  E»  W^py^  ...MM— ■■ 

Ch«(aa  a  Wlsa 

Chaalar  PMofcimKicz 

Cteance  B.  AHan— ............... 

C . .^--r-iingi  «l(=n 

Dd*  •  «rv»Ts  iM  Compafiy. 

DatMt  H.  FvrwuM 

Oehnar  Spar. 


Donald  C  Srnim.. 


Doufliaa  PaSarson. 
DouglaaMk* 


No. 


RF31 3-205 

RF272-479tO 

RF272-70960 

RF272-73187 

RF272-733e2 

RF272-45763 

RF272-498S7 

RF272-4S111 

RF272-73514 

RF272-43543 

RF272-3397 

RF31S-272 

RF272-42365 

RF272-73712 

RF272.e3145 

RF272-44693 

RFZ72-48921 

RF300-2241 


CdgofTtont  Aico— » 


Frank  K  Homawood.. 

Fr«d  8.  Umeaand 

Fredorick*  Const 


Govomor's  Dr.  Chevron.. 

Lis.^!.,     .ill. 

naron  wn<yat 


Hartwii  Koonan 

Hinaa  Truck  Stop 

J.  Harold  Waftera 

Jack  W.  Lowa ..»»«..»».«»« 

Jarrtes  Parsell 

John  R.  Booae 

John  R.  Panley 

John  Royster 

Jordan  Larsa  Chavron 

Lehigh  Acrea  Shal  SMSon. 

Lao  Schwarti 

LaonLyngaaa    

Leroy  Cassingham 

LMngston  Suprama,  lnc».. 
Manuaal  McUna 
Marrta  Bros. — 


CasaNo. 


RF304-4451 

RF304-842S 

RF272-45781 

RF272-47535 

RF272-68996 

RF300-9696 

RF272-49396 

RF30O-1024S 

RF272-43889 

RF304-6405 

RF272-72144 

RF272-42M1 

RF272-49637 

RF272-44S01 

KFA-0314 

RF272-4a226 

RF300-10247 

HF315-2115 

RF272-ei793 

RF272-49497 

RF300-9e93 

RF31 3-195 

RFZ72-47B29 

RF272-5073S 


Myron  H.  Byara 

Naw^)0ft  YaSow  Cab  Company.. 

Paul  Gocdell 

Patterson  Fanna  _™____ 

PhUlip  Ooddt . 

R.  John  Theton 

Richard  Oavtam 

Roberto.  LuUna__ 
Robert  R.  Moravak. 
Rodger  Hassa. 


State  Line  Oil.  Inc... 

Thontas  M.  Waltara 

Triangle  Arco  Servica.. 

Vonnie  BartJett „. 

Walt'*  Arco.. 
Washington  Sbaal  Enam. 
Waal  Nawton  Shet,  Inc.— 
Waataide  Cab  Company. 

WHbum  Paraier 

WiNiam  Artartmm 

WriUwn  Schley 


Caaa^kx 


RF272-487W 

RFsoo-ioeea 

RF272-48G52 
RF272-4»t»4 

RF272-44Z74 

RF272-6231S 

RF272-48e42 

RF272-43011 

RF272-475e2 

RF30O-10O87 

RF272-72257 

RF304-8882 

RF272-43130 

RF304-7494 

RF307-1924 

RF31S-33S1 

RF300- 10663 

RF272-68247 

nF272-67668 

RF272-47e32 


50«- 
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Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  IE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  pubUshed 
loose  leaf  reporter  system. 

Dated:  November  3a  1989. 
G«o(ge  B.  Btezney, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  89-28895  Filed  12-8-89:  8:45  am] 
MLUNO  COOC  MSO-OI-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Researcti  and  Development 
[FRL  369S-9] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Reference 
Method  Designation 

Notice  is  hereby  given  that  EPA,  in 
accordance  with  40  CFR  Part  53,  has 
designated  another  reference  method  for 
the  measurement  of  ambient 
concentrations  of  nitrogen  dioxide.  The 
new  reference  method  is  an  automated 
method  (analyzer]  which  utilizes  the 
measurement  principle  (gas  phase 
chemiluminescence)  and  calibration 
procedure  specified  in  appendix  F  of  40 
CFR  part  50  (41  FR  52888).  The  new 
designated  method  is  identified  aa 
follows: 

RFNA-12aO-074,  "Thermo  Environmental 
Instruments  Inc.  Model  42 
Chemiluminescence  N0/N0«/NOx 
Analyzer,"  operated  on  the  0-0.05*  ppm.  the 
0-0.1*  ppm,  the  0-0.2*  ppm.  the  0-0.5  ppm,  or 
the  0-1.0  ppm  range,  with  any  time  average 
setting  from  10  to  300  seconds.  The  analyzer 
may  be  operated  at  temperatures  between  15* 
and  35*  C  and  at  line  voltages  between  105 
and  130  volts,  with  or  %vithout  any  of  the 
following  options: 
42-002  Rack  Mounts 
42-003  Internal  Zero/Span  and  Sample 

Valves  with  Remote  Activation 
42-004  Sample/Ozone  Flowmeters 
42-005  4-20  mA  Current  Output 
42-006  Pressure  Transducer 
42-007  Ozone  Particulate  Filter 
42-008  RS-232  Interface 
42-009  Permeation  Dryer 

*NotK  Users  should  be  aware  that 
designation  of  the  analyzer  for  operation  on 
ranges  less  than  0.5  ppm  is  based  on  meeting 
the  same  absolute  performance  specifications 
required  for  the  0-0.5  ppm  range.  Thus, 
designation  of  these  lower  ranges  does  not 
imply  commensurably  better  performance 
than  that  obtained  on  the  0-0.5  range. 


This  method  is  available  from  Thermo 
Environmental  Instruments  Inc.,  8  West 
Forge  Parkway,  Franklin,  Massachusetts 
02038.  A  notice  of  receipt  of  application 
for  this  method  appeared  in  the  Federal 
Register.  Volume  54,  July  27, 1989,  page 
31247. 

A  test  analyzer  representative  of  this 
method  has  been  tested  by  the 
applicant,  in  accordance  with  the  test 
procedures  specified  in  40  CFR  part  53. 
After  reviewing  the  results  of  these  tests 
and  other  Information  submitted  by  the 
applicant  EPA  has  determined,  in 
accordance  with  part  53,  that  this 
method  should  be  designated  as  a 
reference  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  filrat  EPA's  Atmospheric  Research 
and  Exposure  Assessment  Laboratory, 
Research  Triangle  Park.  North  Carolina 
27711,  and  will  be  available  for 
inspection  to  the  extent  consistent  with 
40  CFR  part  2  (EPA's  regulations 
implementing  the  Freedom  of 
Information  Act). 

As  a  designated  reference  method, 
this  method  is  acceptable  for  use  by 
States  and  other  control  agencies  under 
requirements  of  40  CFR  part  58,  Ambient 
Air  Quality  Surveillance.  For  such 
purposes,  the  method  must  be  used  in 
strict  accordance  with  the  operation  or 
instruction  manual  associated  with  the 
method  and  subject  to  any  limitations 
(e.g..  operating  range)  specified  in  the 
applicable  designation  (see  description 
of  the  method  above).  Vendor 
modifications  of  a  designated  method 
used  for  purposes  of  part  58  are 
permitted  only  with  prior  approval  of 
EPA.  as  provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
(  2.8  of  appendix  C  to  40  CFR  part  58 
(Modifications  of  Methods  by  Users). 

In  general,  this  designation  applies  to 
any  analyzer  which  is  identical  to  the 
analyzer  described  in  the  designation.  In 
many  cases,  similar  analyzers 
manufactured  prior  to  the  designation 
may  be  upgraded  (e.g.,  by  minor 
modification  or  by  substitution  of  a  new 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designated  status  at  a 
modest  cost  The  manufacturer  should 
be  consulted  to  determine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  methods  comply  with  certain 
conations.  These  conditions  are  given 
in  40  CFR  53.9  and  are  summarized 
below: 

(1)  A  copy  of  the  approved  operation 
or  iiistruction  manual  must  accompany 
the  analyzer  when  it  is  delivered  to  the 
ultimate  purchaser. 


(2)  The  analyzer  must  not  generate 
any  unreasonable  hazard  to  operators  or 
to  the  enviroimient 

(3)  The  analyzer  must  function  within 
the  limits  of  the  performance 
specifications  given  in  Table  B-1  of  pari 
53  for  at  least  one  year  after  delivery 
when  maintained  and  operated  in 
accordance  with  the  operation  manual. 

(4)  Any  analyzer  offered  for  sale  as  a 
reference  or  equivalent  method  must 
bear  a  label  or  sticker  indicating  that  it 
has  been  designated  as  a  reference  or 
equivalent  method  In  accordance  with 
part  53. 

(5)  If  such  an  analyzer  has  one  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(6)  An  applicant  who  offers  analyzers 
for  sale  as  reference  or  equivalent 
methods  is  required  to  maintain  a  list  of 
ultimate  purchasers  of  such  analyzers 
and  to  notify  them  within  30  days  if  a 
reference  or  equivalent  method 
designation  applicable  to  the  analyzer 
has  been  cancelled  or  if  adjustment  of 
the  analyzers  is  necessary  under  40  CFR 
53.11(b)  to  avoid  a  canceUation. 

(7)  An  applicant  who  modifies  an 
analyzer  previously  designated  as  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  analyzer  (as 
modified)  as  a  reference  or  equivalent 
method  (although  the  may  choose  to  sell 
it  without  such  representation),  nor  to 
attach  a  label  or  sticker  to  the  analyzer 
(as  modified)  under  the  provisions 
described  above,  until  he  has  received 
notice  under  40  CFR  53.14(c)  that  the 
original  designation  or  a  new 
designation  apphes  to  the  method  as 
moi^fied  or  until  he  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  analyzer  as 
modified. 

Aside  from  occasional  breakdowns  ox 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Ehrector,  Atmospheric  Research  and 
Exposure  Assessment  Laboratory, 
Departinent  E  (MD-77).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

Designation  of  this  reference  method 
will  provide  assistance  to  the  States  in 
establishing  and  operating  their  air 
quality  surveilltmce  systems  under  part 
58.  Technical  questions  concerning  the 
method  should  be  directed  to  the 
manufacturer.  Additional  information 
concerning  this  action  may  be  obtained 
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from  Frank  F.  McElroy.  Quality 

Assurance  Division  (MD-77), 

Atmospheric  Research  and  Exposure 

Assessment  Laboratory.  U.S. 

Environmental  Protection  Agency, 

Research  Triangle  Park,  North  Carolina 

27711.  (919)  541-2622. 

Cad  R.  G«cb«r. 

Acting  Assistant  Administrator  for  Research 

and  Development 

[FR  Do&  89-28876  Filed  12-6-89;  8:45  am] 

BHJJNa  COM  MM-SO-M 


[FRL-9e9S-«] 

Che»ap«ake  Bay  Prognun;  Public 
Meeting 

A  public  meeting  to  review  a  draft 
Workplan  for  development  of  the 
Chesapeake  Bay  Toxics  of  Concern  List 
will  be  conducted  from  3:15  to  5  p.m. 
Monday,  December  18, 1989,  In  the 
Kimball  Conference  Center  of  the 
National  Wildlife  Federation.  1400 16di 
Sti^et  NW..  Washington.  DC. 

The  Toxics  of  Concern  List  an 
element  of  the  Chesapeake  Bay 
Basinwide  Toxics  Reduction  Strategy,  is 
to  be  completed  by  March  1990.  The 
primary  purpose  of  the  Toxics  of 
Concern  List  is  to  identify  key  toxic 
pollutants  adversely  impacting  the 
Chesapeake  Bay  or  with  the  potential  to 
do  so. 

The  proposed  Workplace  describes 
the  overall  objectives  of  the  Toxics  of 
Concerns  List  and  outiines  procedures 
to  be  followed  in  its  development  The 
Chesapeake  Bay  Program  Toxics 
Subcommittee  is  inviting  public  review 
and  comment  on  the  Workplace  before 
it  is  put  into  practice. 

The  public  review  of  the  Workplan 
will  follow  the  quarterly  meeting  of  the 
Citizens  Advisory  Committee  on  the 
Chesapeake  Executive  Council 
scheduled  for  10  a.m.  to  3  p.m.  December 
18  at  the  same  location.  The  Committee 
meeting  is  open  to  the  public. 

For  fiulher  information  about  the 
public  meeting,  contact  Tamara  Vance, 
Alliance  for  the  Chesapeake  Bay,  at 
804/225-4355.  For  a  copy  of  the 
proposed  Workplan,  caU  Ann  Berger  at 
30l/377-«270. 
Charles  S.  Spooner, 

Director,  Chesapeake  Bay  Liaison  Office. 
[FR  Doc  88-28877  Filed  12-8-89;  8:45  am] 
BILUNQ  COOE  •560-SO-ll 


FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washingtoa  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Conunission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-O10825A-O02. 

Title:  City  of  Los  Angeles  Terminal 
Agreement 

Parties:  City  of  Los  Angeles, 
Evergreen  Marine  Corporation  (Taiwan) 
Ltd.  (Evergreen). 

Synopsis:  The  Agreement  amends  the 
crane  assignment  agreement  (Agreement 
224-010825A)  to  provide  Evergreen  with 
five  five-year  crane  assignments  at 
Bertiis  227-236  at  the  Port  of  Los 
Angeles'  Seaside  Terminal  and  to  allow 
Evergreen  the  use  of  certain  substitute 
cranes  on  an  interim  basis. 

By  Order  of  the  Federal  Maritime 
Commissioa 

Dated:  December  5, 1989. 
Joeeph  C  Polking, 
Secretary. 

[FR  Doc.  69-28743  Filed  12-8-89;  8:45  am] 
SHXINQ  CODE  6730-01-11 


Agi-eement(s)  Filed;  Yugoslavia/United 
States  Discussion 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Registn  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commtmicating  with  the 
Commission  regarding  a  pending 
agreement 


Apeement  Nou  209-011264-001 

Title:  Yugoslavia/United  States 
Discussion  Agreement 

Parties: 

Nedlloyd  Unes,  B.V. 

2Um  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
would  add  Evergreen  Marine 
Corporation  (Taiwan)  Ltd.,  )ugolini{a, 
Lykes  Bros.  Steamship  Co^  Iiu:.  and  Sea- 
Land  Service,  Inc.  as  parties  to  the 
Agreement  The  parties  have  requested 
a  shortened  review  period 

By  Order  of  the  Federal  Maritime 
Commiseion. 
loMph  C  Polkta«. 
Secretary. 

Dated:  December  &,  1969. 
[FR  Doc.  28-28785  Filed  12-6-68;  &45  am] 
BiiUJNa  cooc  t7s»«i-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administrstion 

[Docket  No.  MD-0470) 

Frozen  Dessert  Processing  QuIdeOnes; 
Availability 

AOCNCV:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  its  "Frozen  Dessert 
Processing  Guidelines."  FDA  has 
developed  these  guidelines  for  use  by 
industry,  FDA,  and  State  regulatory 
personnel  to  improve  the  safety  and 
quaUty  of  frozen  desserts  and  to  assist 
in  setting  action  priority 
recommendations  when  problems  occur. 
FDA  believes  that  adherence  to  these 
guidelines  will  better  assure  protection 
of  the  health  and  safety  of  consumers. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Frozen  Dessert 
Processing  Guidehnes"  to  the  Center  for 
Food  Safety  and  Applied  Nutrition, 
Division  of  Cooperative  Programs  (HFF- 
340),  200  C  St.  SW.,  Washington.  DC 
20204.  Requests  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Send  two  self-addressed 
adhesive  labels  to  assist  the  Division  in 
processing  your  requests.  "Frozen 
Dessert  Processing  Guidelines"  is 
available  for  pubUc  examination  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
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4-62.  5600  Fisher*  Lane,  Rockville.  MD 
20857,  between  9  a.in.  and  4  p.m., 
Monday  through  Friday. 

POM  FURTHER  INFORMATION  CONTACT: 

Steven  Sims,  or  Johnnie  Nichols,  Center 
for  Food  Safety  and  Applied  Nutrition 
(HFF-340),  Food  and  Drug 
Administration.  200  C  St  SW., 
Washington.  DC  20204.  202-485-0175. 

SUPPLEMENTARY  INFORMATION:  In 

October  1988,  FDA  completed  an 
intensive  review  of  the  dairy  industry. 
This  review  was  precipitated  by  reports 
of  outbreaks  of  various  illnesses  related 
to  a  number  of  dairy  products  between 
1982  and  1985.  As  part  of  FDA's  review, 
almost  600  frozen  dessert  emd  frozen 
dessert  mix  manufacturing  plants  were 
evaluated  Finished  product  samples  in 
over  3  percent  of  these  plants  were 
found  to  contain  pathogens  such  as 
Listeria  monocytogenes.  Contaminated 
products  included  ice  cream,  ice  milk, 
dairy  and  nondairy  novelties,  as  well  as 
packaged  mixes. 

FDA  developed  these  firozen  dessert 
processing  gxiidelines  to  assist  State  and 
local  regulators,  FDA  investigators,  and 
industry  quality  control  personnel  in 
reducing  or  eliminating  pathogens  and 
other  forms  of  contamination  in  these 
products.  The  guidelines  are  intended 
for  tirms  that  assemble,  pasteurize,  dry, 
freeze,  or  package  frozen  desserts  or 
frozen  dessert  mixes.  The  guidelines  are 
applicable  to  the  manufacture  of  mixes 
and  finished  products  such  as  ice  cream, 
frozen  custard,  goat's  milk  ice  cream,  ice 
milk,  goat's  milk,  mellorine,  sherbert 
water  ices,  frozen  yogurt,  shake  mixes, 
and  other  similar  frozen  dessert 
products,  including  frozen  desserts 
consumed  on  interstate  conveyances. 

In  developing  these  guidelines,  FDA 
utilized  current  good  manufacturing 
practice  in  manufacturing,  packing,  or 
holding  human  food  (21  CFR  Part  110), 
FDA's  "Guidelines  for  the  Prevention  of 
Environmental  Contamination," 
"Pasteurized  Milk  Ordinance  (PMO)," 
the  International  Ice  Cream 
Association's  "Product  Assurance 
Safety  System  (PASS)  Manual"  and 
"Principles  and  Guidelines  for  Frozen 
Dessert  Novelty  Equipment." 

The  guidelines  are  being  made 
available  under  21  CFR  10.90. 

Dated  December  1, 1989. 

Alan  L  Hoettng, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  89-28819  Filed  12-a-89;  8:45  am) 

MLUNQ  COM  41M-01-4I 


[Dodcet  Na  89N-04$2] 

Nutritional  Therapy  and  Nutrition 
Education  In  Care  and  Management  of 
AIDS  Patients;  Announcement  of 
Study,  Request  for  Scientific  Data  and 
Information,  Tentative  Report,  and 
Opportunity  for  Put>nc  Comment 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Life  Sciences  Research  Office 
(LSRO)  of  the  Federation  of  American 
Societies  for  Experimental  Biology 
(FASEB)  is  preparing  a  report  on  current 
theories  and  beneficial  clinical  practices 
concerning  the  role  of  nutritional 
support  in  the  care  of  patients  with 
acquired  immunodeficiency  syndrome 
(AIDS).  FASEB  is  inviting  written 
submission  of  scientific  data  and 
information  on  all  aspects  of  the 
nutritional  support  of  persons  with 
AIDS.  In  addition,  FASEB  will  make  its 
tentative  report  publicly  available  in 
April  1990.  FDA  and  FASEB  invite 
written  comments  on  that  tentative 
report  Interested  persons  and 
organizations  with  questions  regarding 
this  study  are  invited  to  communicate 
with  the  LSRO  contact  persons  listed 
below. 

dates:  Scientific  data  and  information 
should  be  received  by  January  31, 1990; 
the  tentative  report  will  be  publicly 
available  on  or  before  April  2, 1990; 
written  comments  on  the  tentative 
report  should  be  received  by  June  1, 
1990;  and  further  information  on  these 
dates  and  any  extensions  thereof  will  be 
available  from  the  addresses  indicated 
below. 

ADDRESSES:  Submit  scientific  data  and 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  and  to  the 
Life  Sciences  Research  Office, 
Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike.  Bethesda,  MD  20814.  Send  two 
copies  of  all  information  to  each  office. 
Submit  requests  for  single  copies  of  the 
tentative  report  to  the  LSRO.  Written 
comments  on  the  tentative  report  should 
be  submitted  to  the  LSRO  and  to  the 
Dockets  Management  Branch.  Scientific 
data  and  information,  the  tentative 
report,  and  comments  that  are  received 
on  the  tentative  report  will  be  available 
for  public  examination  at  the  LSRO  and 
the  Dockets  Management  Branch. 
Requests  and  comments  should  be 
identified  with  the  docket  number  found 


in  brackets  in  the  heading  of  this 
document 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  D.  Fisher,  or  Susan  M.  Pilch, 
Life  Sciences  Research  Office, 
Federation  of  American  Societies  for 
Experimental  Biology  9650  Rockville 
Pike,  Bethesda,  MD  20814,  301-530-7030. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

a  contract  (223-88-2124)  with  FASEB 
concerning  the  analysis  of  scientific 
issues  in  food  and  cosmetic  safety.  The 
objective  of  this  contract  is  to  provide 
information  to  FDA  on  general  and 
specific  issues  of  scientific  fact 
associated  with  food  and  cosmetic 
safety. 

FDA  is  announcing  that  it  has  asked 
the  LSRO  of  FASEB.  as  a  task  under  the 
contract  to  secure  information  on 
current  theories  and  beneficial  clinical 
practices  concerning  the  role  of 
nutritional  support  in  the  care  of 
patients  with  AIDS.  FASEB  will  use  this 
information  to  prepare  a  report  for  the 
interested  scientific  community  and  the 
pubhc.  The  agency  anticipates  that  this 
report  will  be  useful  as  a  basis  for 
nutrition  education  in  the  clinical 
management  of  patients  with  AIDS. 

The  clinical  course  of  AIDS  varies,  but 
its  manifestations  include  many 
symptoms  that  affect  food  intake  and 
nutritional  status:  Oral  and  esophageal 
lesions  may  make  eating  painful;  fever 
may  increase  caloric  requirements; 
nausea  and  vomiting  may  limit  food 
intake;  and  intestinal  infections,  lesions, 
and  other  conditions  may  cause 
malabsorption  and  diarrhea.  In  addition, 
various  drug  treatments  may  interfere 
with  nutrient  absorption  or  metabolism. 
These  factors  contribute  to  the  weight 
loss,  various  forms  of  malnutrition,  and 
severe  metaboUc  wasting  that  cause 
debilitation  in  many  patients  with  AIDS. 

Topics  related  to  the  nutrition  care 
and  management  of  pediatric, 
adolescent  and  adult  patients  with 
AIDS  that  will  be  considered  in  this 
study  include,  but  are  not  limited  to,  the 
following:  The  roles  of  nutrition  and 
specific  nutrients  in  immune  function 
and  resistance  to  infection  as  they  may 
affect  disease  progression  in  AIDS; 
manifestations  of  AIDS  that  affect 
nutritional  status;  the  etiology  of 
malabsorption  in  AIDS;  the  etiology  of 
metabolic  wasting  in  AIDS;  general 
nutritional  recommendations  for  persons 
infected  with  human  immunodeficiency 
virus  (HTV)  (including  asymptomatic 
persons);  and  nutritional  support 
recommendations  for  patients  with 
gastrointestinal  and  other 
manifestations  of  AIDS. 
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This  notice  invites  submission  of 
scientific  information  and  data  that 
should  be  considered  in  developing  the 
report  on  current  theories  and  practices 
concerning  the  role  of  nutritional 
support  in  the  care  of  patients  with 
ATOS.  Two  copies  of  any  comments, 
data,  and  information  should  be 
submitted  to  both  FDA's  Dockets 
Management  Branch  and  the  Life 
Sciences  Research  Office  of  FASEB 
(address  above).  The  deadline  for 
receipt  of  such  submissions  is  January 
31, 1990. 

FASEB  will  make  publicly  available 
on  or  before  April  2, 1990,  its  tentative 
report  on  nutritional  therapy  and 
nutritional  education  in  the  care  and 
management  of  patients  with  AIDS. 
Interested  persons  are  invited  to  submit 
written  comments  on  the  tentative 
report  by  June  1, 1990.  Pursuant  to  its 
contract  with  FDA,  FASEB  will  provide 
the  agency  with  a  final  scientific  report 
on  these  issues  on  or  before  September 
28,1990. 

Dated:  December  5, 1989. 
Alan  L  Hoetiiig, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  89-28820  Filed  12-fr-89;  8:45  am) 

BUXINQ  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  D-«9-90«] 

Acting  Secretary  of  Housing  and 
Urban  Development;  Order  of 
Succession 

During  any  period  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  Secretary  of  Housing  and  Urban 
Development  is  not  available  to  exercise 
the  powers  and  perform  the  duties  of  the 
Secretary,  appointees  to  the  positions 
listed  below  are  authorized  to  act  as 
Secretary  and  exercise  all  the  powers, 
functions,  and  duties  assigned  to  or 
vested  in  the  Secretary.  Exec.  Order  No. 
11274,  3  CFR  537  (1966-70  Comp.). 
However,  no  official  shall  act  as 
Secretary  until  all  of  the  appointees 
listed  before  such  official's  title  in  this 
designation  are  unable  to  act  by  reason 
of  absence,  disability,  or  vacancy  in 
office. 

1.  Under  Secretary 

2.  General  Counsel 

3.  Assistant  Secretary  for  Housing- 

Federal  Housing  Commissioner 

4.  Assistant  Secretary  for  Community 

Planning  and  Development 


5.  Assistant  Secretary  for  Policy 

Development  and  Research 

6.  Assistant  Secretary  for 

Administration 

7.  Assistant  Secretary  for  Legislation 

and  Congressional  Relations 

8.  Assistant  Secretary  for  Fair  Housing 

and  Equal  Opportunity 

9.  Assistant  Secretary  for  Public  Affairs 

10.  Assistant  Secretary  for  Public  and 

Indian  Housing 
In  the  event  of  a  national  security 
emergency  and  none  of  the  officials 
named  above  is  able  to  act  appointees 
to  the  positions  listed  below  are 
authorized  to  act  as  Secretary  and 
exercise  all  powers,  functions,  and 

duties  assigned  to  or  vested  in  the   

Secretary.  Exec.  Order  No.  12656.  3  CFR 
585  (1989  Comp.).  However,  no  official 
shall  act  as  Secretary  until  all  of  the 
appointees  listed  before  such  official's 
title  in  this  designation  are  unable  to  act 
by  reason  of  absence,  disability,  or 
vacancy  in  office. 

1.  President,  Government  National 

Mortgage  Association 

2.  Deputy  Under  Secretary  for  Field 

Coordination 

3.  Deputy  Under  Secretary  for 

Intergovernmental  Relations 

4.  Regional  Administrator,  Region  I 

(Boston) 

5.  Regional  Administrator,  Region  II 

(New  York) 

6.  Regional  Administrator,  Region  m 

(Philadelphia) 

7.  Regional  Administrator,  Region  IV 

(Atlanta) 

8.  Regional  Administrator,  Region  V 

(ChicagoJ 

9.  Regional  Administrator,  Region  VI 

PFort  Worth) 

10.  Regional  Administrator,  Region  VII 

(Kansas  City) 

11.  Regional  Administrator,  Region  Vin 

(Denver) 

12.  Regional  Administrator,  Region  IX 

(San  Francisco) 

13.  Regional  Administrator,  Region  X 

(Seattle) 
This  designation  supersedes  the 
designation  effective  July  2, 1985, 
published  July  11, 1985  (50  FR  28289). 

Authority:  Executive  Order  11274. 31  FR 
5243,  3  CFR  537  (1966-70  Comp.);  Sec.  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d); 
ExecuUve  Order  12656,  53  FR  47491. 3  CFR 
585  (1989  Comp.). 

Effective  Date:  This  order  is  effective 
November  8, 1989. 
Jack  Kemp, 

Secretary.  Department  of  Housing  and  Urban 
Development 

[FR  Doc.  89-28787  Filed  12-6-89;  a-45  am] 
MLUNQ  CODE  4210-33-41 
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Office  of  Administration 
[Docket  Kk>.  N-»»-2090] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  V\^ashington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington,  DC  204ia 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  Thie  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Autliority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507:  Section  7(d]  of 
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the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  353S(d). 

Dated:  December  4, 1988. 
John  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 

Proposal:  QuaUty  Control  Plan  for 
Approved  Mortgages. 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Mortgage  Letter  establishes  minimmn 
requirements  for  an  acceptable  Quality 
Control  Plan  for  HUD-FHA  approved 
mortgages  with  respect  to  loan 
origination  and  servicing.  The 
requirements  are  intended  to  improve 
the  quality  of  loan  origination  and 


servicing  by  approved  mortgages  and  to 
reduce  losses  to  HUD's  insurance  fund. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit.  Non-Profit  Institutions,  and  Small 
Buinesses  or  Organizations. 

Reporting  Burden: 


Number  of 
fMpondents 


Frequefx:y  of 
response 


Hours  per 
response 


Burden  hours 


Information  CoUection . 


1,200 


40 


40,000 


Total  Estimated  Burden  Hours:  48,000. 

Status:  New. 

Contract-  Andrew  Zimeklis,  HUD, 
(202)  755-«924,  John  Allison.  OMB,  (202) 
395-6880. 

Dated:  December  4. 1989. 
[FR  Doc.  89-2S7ea  FUed  12-«-e9;  8:45  am] 
Buxmi  cooe  4210-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlldIHe  Servic* 

Receipt  of  Applications  tor  Psrmits 

The  follovdng  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531,  et  seq.\. 
Applicant  Mr.  Dale  Converse.  PRT 

744277.  Sumner,  L\. 
The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  two 
pairs  of  nene  geese  (Nesochen 
(=Brantd)  sandvicensis)  from  Rex 
Lamb.  Carrollton.  Missouri,  and  Van 
Halzen  Farms,  Grants  Pass,  Oregon,  for 
the  purpose  of  propagation. 
Applicant  Mr.  Jesse  Warren.  PRT 

744421,  Suches,  GA. 
The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  two 
pairs  of  nene  geese  (Nesochen  [=Branta 
sandvicensis  from  Bob  Blankenship, 
Redding.  California,  for  the  purpose  of 
propagation. 
Applicant  Colorado  State  University — 

LCTA  Ub.,  PRT  744554.  Fort 

Collins.  CO. 
The  applicant  requests  a  permit  to 
collect  plant  material  from 
Haplostachys  haplostachya  var.. 
Stenogyne  angustifolia  var.. 
angustifolia,  and  Lipochaeta  venosa  in 
Pohakula  Training  area.  Endangered 
Plant  Habitat,  Hawaii,  for  the  purpose  of 
scientific  research  on  reproductive 
biology,  genetics,  and  propagation. 


Applicant  Environmental  Science 
Associates.  PRT  744294.  San 
Francisco.  CA. 
The  applicant  requests  a  permit  to 
live-trap  salt  harvest  marsh  mice 
[Reithrodontomys  raviventris)  in  Palo 
Alto  Baylands  marsh,  San  Mateo 
County.  California,  to  determine 
presence,  distribution,  habitat 
preference,  and  abundance.  Any  mice 
trapped  will  be  sexed,  tagged,  and 
immediately  released. 

Applicant  Columbus  Zoological 

Gardens.  PRT  744553.  Powell.  OH. 
The  applicant  requests  a  permit  to 
import  blood  and  skin  biopsies  from  two 
male  and  two  female  pygmy  chimps 
(Pan  paniscus]  as  part  of  a  pre-shipment 
health  physical.  The  chimps  are 
presently  held  at  the  Limburgse  Zoo, 
Belgium,  and  the  Columbus  Zoo  has 
applied  for  an  import  permit  under  PRT 
743076,  to  import  these  chimps  for 
zoological  display  and  propagation. 

Applicant  Pacific  Gas  &  Electric 

Company,  PRT  744835.  San  Ramon. 
CA. 
The  applicant  requests  a  permit  to 
conduct  the  following  take  activities 
with  bald  eagles  (Haliaetus 
leucocephalus)  in  Shasta  County, 
California,  for  purposes  of  research, 
management  and  monitoring  of  a 
resident  population:  capture,  band,  and 
attach  telemetry  transmitters,  survey, 
repair  nests,  collect  eggshell  fragments 
and  egg  materials  and  draw  blood. 

Applicant  U.S.  Fish  and  Wildlife 
Service,  PRT  676811.  Region  2, 
Albuquerque,  NM. 
The  applicant  requests  an  amendment 
and  renewal  of  their  existing  permit  to 
take  various  wildlife  and  plants  for 
scientific  purposes  and  the  enhancement 
of  propagation  or  survival  in  accordance 
with  Recovery  plans,  listing  or  other 
Service  work  for  those  species. 

Doounents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 


business  hours  (7:45  a.m.  to  4:15  p.m.), 
Room  432,  4401  N.  Fairfax  Drive. 
Arlington.  VA  22203.  or  by  writii\g  to  the 
Director,  U.S.  Office  of  Management 
Authority,  P.O.  Box  3507,  Arlington. 
Virginia  22203-3507. 

Interested  persons  may  comment  on 
any  of  these  appUcations  within  30  days 
of  the  date  of  this  pubUcation  by 
submitting  vmtten  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  December  8, 1989. 
Karan  Wilson, 

Acting  Chief,  Branch  of  Permits,  U.S.  Office  of 

Management  Authority. 

[FR  Doc.  89-28888  Filed  12-8-88;  8:45  am] 

BILUNQ  CODE  4310-S5-M 


Bureau  of  Land  Management 

[AK-060-00-41 11-10 

Request  for  Public  Comments  on 
Competitive  Leasing;  National 
Petroleum  Reserve  in  Alaska  (NPR-A); 
Correction 

The  text  of  the  Federal  Register  Notice 
of  November  3rd,  1989  (54  FR  46474- 
46475]  is  complete  in  its  entirety. 
However,  the  paragraph  numbering  is 
incorrect  Paragraph  number  5  is 
correctly  number  3  and  paragraph 
number  6  is  correctly  number  4. 

In  addition,  the  final  date  for  pubUc 
comment  is  extended  to  December  31. 
1989. 

ADDRESS:  Direct  written  questions  and 
responses  to:  M.  Thomas  Dean,  Arctic 
District  Office,  Bureau  of  Land 
Management,  1150  University  Avenue. 
Fairbanks.  Alaska  99709-3844. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  C  Meares,  Natural  Resource 


Federal  Regiater  /  Vol.  54.  No.  236  /  Monday,  December  11.  1989  /  Notices 


50825 


Specialist,  at  the  address  given  above  or 
telephone  907/474-2306. 

M.  Thomas  Dean. 

Manager,  Arctic  District 

(FR  Doc.  89-28859  FUed  12-8-89;  8:45  am] 

BILUNQ  CODC  4310-S4-M 


[OR-933-00-4333-02:  GPOO-0291 

Establishment  and  Availability  of 
Proposod  BoundariM,  National  Wild 
and  Scmic  RIvors  System,  Oregon 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  This  notice  announces  the 
establishment  and  the  availability  of 
proposed  boundaries  for  river  segments 
designated  by  the  Omnibus  Oregon 
Wild  and  Scenic  Rivers  Act  of  1988. 

The  proposed  boundaries  for  the 
following  designated  wild,  scenic  and/ 
or  recreational  rivers  have  been 
established  by  the  Bureau  of  Land 
Management  Crooked  (2  segments). 
Deschutes  (2  segments).  Dormer  und 
Blitzen,  Grande  Ronde,  John  Day.  North 
Fork  Crooked,  North  Fork  Owyhee. 
Powden  Quartzville  Creek.  Salmon, 
Sandy,  South  Fork  John  Day.  West  Little 
Owyhee,  WTiite. 

FOR  FURTHER  INFORMATION  CONTACT 
Ken  White.  BLM  Oregon  State  Office, 
P.O.  Box  2965,  Portland,  Oregon  97208, 
503-231-2113. 

The  proposed  boundaries  for  the 
Grande  Ronde,  North  Fork  Crooked, 
Salmon  and  White  wild  and  scenic 
rivers  include  contiguous  segments 
under  the  administration  of  the  Forest 
Service.  USDA. 

The  proposed  boundaries  are 
available  for  public  inspection  at  the 
following  office  locations: 

Bureau  of  Land  Management 

Headquarters  Office,  Room  3360,  Main 

Interior  Building.  1800  C  Street  NW.. 

Washington,  DC. 
Oregon  State  Office,  825  NE.  Multnomah 

Sb^et  Portiand,  Oregon  97208 
Bums  Distiict  Office,  HC  74-12533,  Hwy. 

20  West  Hines.  Oregon  97738 
Prineville  Distiict  Office,  185  East  Fourth 

Street  Prineville,  Oregon  97754 
Salem  Distiict  Office.  1717  Farby  Road 

SE.  Salem,  Oregon  97306 
Vale  Distiict  Office,  100  Oregon  Sti«et, 

Vale,  Oregon  97918 

Forest  Service 

Ochoco  National  Forest  (N.F.  Crooked 
Wild  and  Scenic  River),  155  N.  Court 
Prineville,  Oregon 

Mt.  Hood  National  Forest  (Salmon  and 
White  Wild  and  Scenic  Rivers).  2955 


NW.  Division  Sti«et  Gresham, 

Oregon  97030 
Umatilla  National  Forest  (Grande  Ronde 

Wild  and  Scenic  River),  2517  SW. 

Hailey  Avenue,  Pendleton,  Oregon 

97801 
Wallowa-Whitman  National  Forest 

(Grande  Ronde  Wild  and  Scenic 

River),  1550  Dewey  Avenue,  Baker, 

Oregon  97814 

Dated:  October  25, 1989. 
Paul  Vetterick. 
Acting  Oregon  State  Director. 
[FR  Doc.  89-28744  Filed  12-8-69;  8:45  am] 

BILUNO  CODE  4310-3»-M 


[AA-340-00-4333-111 

Recreation  Concession  Leases  and 
Vendor  Permits 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  availability- 
Recreation  Concession  Leases  and 
Vendor  Permits  Manual. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  hereby  gives  notice 
to  making  available  a  new  Manual 
concerning  recreation  concession  leases 
and  vendor  permits  on  BLM 
administered  public  lands  and  related 
waters. 

DATE:  Effective  December  11, 1989. 
ADDRESS:  Send  requests  for  copies  to 
Director  (340),  Room  3360.  Main  Interior 
Building,  Bureau  of  Land  Management 
1800  C  Sti«et  NW.,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  G.  Marsh,  Recreation  and  Cultural 
Resources  Branch,  (202)  343-9353. 
SUPPLEMENTARY  INFORMATION:  This 
Manual  makes  use  of  existing 
authorities,  regulations,  and  policies 
with  respect  to  the  issuance  of 
recreation  concession  leases  and  vendor 
permits.  It  was  developed  as  a  direct 
result  of  field  requests,  in  furtherance  of 
BLM's  multiple-use  mission,  in 
accordance  with  the  Implementation 
Plan  for  Recreation  2000,  and  in  order  to 
consolidate  program  guidance  into  one 
docimient  Goals  enhanced  by  this 
Manual  include,  but  are  not  limited  to: 
(1)  Encourage  private  sector  investment 
in  expanding  the  range  of  outdoor 
recreation  opportunities  to  the  public;  (2) 
Protect  public  health,  safety,  and  reduce 
conflicts  among  users;  (3)  Assist  in  the 
management  of  limited  natural 
resources  and  opportunities  by 
controlling  recreation  use;  and  (4) 
Ensure  the  public  is  provided  a  full 
range  of  recreation  facilities,  services, 
and  opportunities  while  recovering  a 


bee  maricet  value  for  the  use  of  the 
National  Public  Lands  and  related 
waters. 

In  addition,  it  also  supplements  other 
BLM  Manuals  and  Handbooks,  e.g.,  BLM 
1323  Manual— Cost  Recovery  For 
Reimbursable  Projects/Activities;  BLM 
2920  Manual — Leases,  Permits,  and 
Easements;  BLM  8372  Manual — Special 
Recreation  Permits;  and  BLM  Handbook 
H-8372-1 — Special  Recreation  Permits 
For  Commercial  Use. 

Dated:  November  28, 1987. 
Michael  J.  Penfdd. 
Acting  Deputy  Director 
[FR  Doc.  89-28745  FUed  12-8-80;  &-4S  am] 

BUXmO  COOC  4310-»MI 


[NV-930-00-4214-11;  Nev-05450S] 

Proposed  Continuation  of  Withdrawal; 
Nevada 

November  30, 1989. 

AGENCY:  Bureau  of  Land  Management 

Interior 

ACTION:  Notice. 

SUMMARY:  The  Corps  of  Engineers,  on 

behalf  of  the  U.S.  Air  Force,  proposes 

that  a  withdrawal  comprising  15,010.32 

acres  for  the  Wendover  Air  Force  Range 

continue  for  an  additional  25  years.  The 

lands  will  remain  closed  to  surface  entiy 

and  mining,  but  will  be  opened  to 

mineral  leasing. 

DATE:  Comments  should  be  received  by 

March  8, 1990. 

ADDRESS:  Comments  should  be  sent  to: 

Chief.  Branch  of  Lands  and  Minerals 

Operations,  Bureau  of  Land 

Management  P.O.  Box  12000,  Reno. 

Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT. 

Viemia  Wolder,  Nevada  State  Office, 

702-328-6326. 

The  Corps  of  Engineers,  on  behalf  of 
the  U.S.  Air  Force,  proposes  that  the 
existing  land  withdirawal  made  by 
Public  Land  Order  627,  be  modified  and 
continued  for  a  period  of  25  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

Mount  Diablo  Meridian 

T.32N..R.eeB., 

Sec.  12,  a  portion  of  the  EVkSEV*; 

Sec.  13,  a  portion  of  the  EW. 

Sec.  24.  AIL 
T.  32  N.,  R.  70  E., 

Sec.  3,  Lou  1-6.  SV>NWV*.  SW%: 

Sec.  4,  Lou  1-4.  S-ANV^,  SV4; 

Sec.  5.  Lou  1-4.  S>4N^,  SW, 

Sec.  0,  LoU  1, 2,  SV^NEV4,  SE%,  a  portion 
of  Lot  3.  SEy4NW%.  EV4SWy«; 
.    Sec.7-e,All; 
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Sec.  \0,  Lou  l-<  WM; 
Sec  15,  Lota  1-4.  WVk 
Sea.  10-21.  All; 
Seb  22.  UU  1-t,  WVk 
T.S3NmR.70B. 
Sec  15,  Lotk  14.  la.  19, 21.  WV4SWV4.  i 

portion  of  Lot  22.  SE%SW%; 
Sec.  18.  Lot!  2.  3,  5.  Ma  12.  SE%SE%; 
Sec  aj,  Loti  1. 4. 5, 7,  la  12.  SEV^SEV^ 
Sec  21.  Lotl.  NE%.  NEViNWVi.  SV4NWV<h 

SVi: 
Sec  22,  WVi.  ■  portion  of  Lots  1  and  4; 
Sec  27,  Lots  3, 4.  WV4.  a  porHon  of  Lots  1 

andZ 
Sec  28,  All; 
Sec  29,  Lots  1. 4. «,  7,  EV4,  NBV4SW^^ 

SVtSY/'A; 
Sec  3a  a  portiaB  of  E^SEV^: 
Sec  31,  EViSEV4,  a  portion  of  NEV4NEW1, 

SV4NEy4,  WV4SEy4; 
Sees.  32-33,  AH; 
Sec  34,  LoU  1-4.  WVfa: 
The  area  described  aggregates  15,010.32 
acres  in  Elko  County. 

The  withdrawal  was  originally 
established  for  the  use  of  the  military  in 
connection  with  the  Wendover.  Utah, 
Army  Airbase.  The  land  is  currently 
used  for  a  safety  and  buffer  xone  for  a 
common-use  airfield.  It  is  also  proposed 
to  use  the  area  as  a  staging  base,  and  to 
construct  a  new  segment  of  runway  and 
support  facilities.  The  withdrawal 
segregates  the  land  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  and  mineral  leasing  laws.  A 
change  is  proposed  to  reduce  the 
segregative  effect  of  the  withdrawal  by 
opening  the  lands  to  application  under 
the  mineral  leasing  laws.  Mineral  leases 
will  not  be  approved  without  the 
concxurence  of  the  U.S.  Air  Force.  For  a 
period  of  90  days  from  the  date  of 
publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  withdrawal  may 
present  their  views  in  writing  to  the 
Chief,  Branch  of  Lands  and  Minerals 
Operations,  in  the  Nevada  State  Office. 
The  authorized  officer  of  the  Bureau  of 
Land  Management  will  undertake  such 
investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  %vill  continue 
until  such  final  determination  is  made. 
FradWolf. 

Associate  State  Director,  Nevada. 
[FR  Doc  89-28784  Filed  12-8-89;  8:45  amj 
nuMQ  cooc  aiO-HC-M 


National  Pwt  Service 

Adama  National  Historte  Site,  Quincy, 
MA;  PvtBc  Review  Period  for  Land 
Protection  Plan 

In  accordance  with  the  Department  of 
the  Interior's  Policy  for  the  preparation 
and  revision  of  Land  Protection  Plans 
(47  FR  19784),  notice  is  hereby  given  that 
the  National  Park  Service  is  revising  the 
1984  Land  Protection  Plan  for  Adams 
National  Historic  Site.  A  draft  document 
is  available  for  review  firom  the 
Superintendent  beginning  December  15, 
1989.  Conunents  on  the  draft  document 
should  be  submitted  in  writing  by 
January  31. 1990.  to  the  Superintendent, 
Adams  National  Historic  Site.  135 
Adams  Street.  P.O.  Box  531,  Quincy, 
Massachusetts  02269.  The  National  Park 
Service  prepares  and  periodically 
revises  Land  Protection  Plans  for  each 
unit  in  the  National  Park  System 
containing  non-Federal  or  interest  in 
land  withJjQ  its  authorized  boundary. 

Dated  December  4. 1980. 
Maria  Rust, 

Acting  Regional  Director. 
[FR  Doc  8»-28857  Filed  12-8-80;  8:45  am] 

MtUNQ  COM  431».7«-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

AI.D.  Reeearch  Advisory  Committee; 
Meeting  Cancellation 

Notice  is  hereby  given  of  the 
cancellation  of  the  AID.  Research 
Advisory  Committee  meeting  schedided 
for  December  14-15, 1989.  (Published  at 
54  FR  50029.  Dec.  4. 1988). 

Dated:  November  2a  1980. 
[FR  Doc  89-28846  Filed  12-8-89;  8:45  am] 
MjjNO  CODE  siia-at-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  m  Compensated 
Intercorporate  Hauling  Operations 

This  Is  to  provide  notice  as  required 
by  49  U.S.C  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  Corporation  and  Address  of 
Principal  Office:  USG  Corporation,  101 
South  Wacker  Drive.  Chicago.  Illinois 
6060fr-4385 


2.  Wholly-Owned  Subsidiaries  Which 
Will  Participate  in  the  Operationi  and 
Addresses  of  Their  Principal  Offices: 


Corporaiion  aff)d  principal  olAoa 


(a)  UnNed  States  Oypaum  Company, 
101  South  Wackar  Drive,  Chicago, 
Minois  e060e-43e5. 

(b)  DAP.  Inc.  855  Norlh  Tbird  Street. 
TpQ  Oty,  ONo  45373-3014. 

(c)  USQ  tniariors.  Inc.  101  South 
Wadiar  Driwa,  CMcago,  lUinois 
60606-4385. 

(d)  LAW  Supply  Coiporatton.  101 
South  \Nmck«  Drive,  Chicaeo,  Ittnota 
60606-4385. 

(e)  Stodang  Specialists,  Inc,  101 
South  Wactar  Drive,  Chicago,  WInois 
60606-4385. 


Inooipofal. 


Deiawara. 
Ohia 


Dela«»are. 


Noreta  R.  McGaa, 

Secretary. 

[FR  Doc  80-28749  Filed  12-8-89;  8:45  am] 

SHUNe  coot  7«3s-ai-« 


Motor  Passenger  Carrier  or  Water 
Carrier  Finance  Applications  Under  49 
US.C  11343-11344 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties  of.  or  acquire  control  of  motor 
passenger  carriers  or  water  carriers 
pursuant  to  49  U.S.C.  11343-11344.  The 
applications  are  governed  by  49  CFR 
part  1182.  as  revised  in  Pur.,  Merger  8' 
Con t.-Motor  Passenger  8'  Water 
Carriers.  5  l.CC.  2d  786  (1989).  The 
findings  for  these  applications  are  set 
forth  at  49  CFR  1182.18.  Persons  wishing 
to  oppose  an  application  must  follow  the 
rules  under  49  CFR  1182.  subpart  B.  If  no 
one  timely  opposes  the  application,  this 
publication  automatically  will  become 
the  final  action  of  the  Commission. 

MC-F-1953g.  filed  October  24, 1989. 
NEW  YORK  AIRBUS,  LTD.  (Airbus)  (30 
Mahan  Street  West  Babylon.  NY 
11704}— PURCHASE-CLAUSEN  BUS 
SERVICE.  INC.  (Qausen)  (168-27 
Baisley  Boulevard,  Jamaica,  NY  11434). 
Applicants'  representative:  Gerald  K. 
Gimmel,  444  North  Frederick  Avenue — 
Suite  20a  Gaithersburg,  MD  20877. 

Airbus,  a  noncarrier  corporation, 
seeks  approval  to  acquire  the  assets 
(including  the  operating  authority  in 
Certificates  No.  MC-1444n  (Sub-Nos.  IF 
and  2))  of  Clausen.  These  latter 
certificates  collectively  authorize 
irregular-route  motor  common  carrier 
service  in  the  transportation  of 
passengers,  in  charter  and  special 
operations,  between  points  in  the  United 
States  (except  Hawaii). 
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Mr.  Thomas  G.  Moonis  and  Mr. 
George  Semke,  noncarrier  individuals, 
each  own  50  percent  of  the  stock  of 
Airbus,  CBS  Bus  Service,  Inc.  (CBS 
Service),  CBS  Bus  Lines,  kic.  (CBS  Bus), 
and  Hanaa  TiSBaportation  Co.,  Inc. 
(Harran)  (MC-4081S).  CBS  Service,  a 
noncarrier  corporation,  presently  has 
pending  an  application  in  No.  MC-F- 
19510  pursuant  to  which  it  seeks 
approval  for  the  purchase  of  the  assets, 
including  the  operating  authority,  of 
Coram  Bus  Service,  Inc  (MC-165988). 
This  latter  authority  encompasses  the 
irregular-route  motor  common  carrier 
transportation  of  passengers,  in  charter 
and  special  operations,  between  points 
in  the  United  States  (except  Hawaii). 
Mr.  Moonis  and  Mr.  Semke  presently 
have  pending  an  application  in  No.  MC- 
F-19510  in  which  they  seek  approval  for 
their  continuance  in  control  of  CBS  Bus. 
upon  CBS  Bus'  obtaining  the  initial 
motor  common  carrier  authority  it  is 
presently  seeking  in  No.  MC-223305 
which  would  audiorize  the 
transportation  of  passengers,  in  charter 
and  special  operations,  between  points 
in  the  United  States  (except  Hawaii). 
Harran  holds  motor  common  carrier 
authority  to  transport  (1)  Passengers, 
over  irregtilar  routes,  in  charter  and 
special  operations,  between  points  in 
the  United  States;  (2)  passengers,  in 
regular-route  operations,  between  Bay 
Shore  and  Hauppauge,  NY,  and  Adantic 


City,  NJ,  over  described  routes,  serving 
specified  intermediate  points;  and  (3) 
shipments  weighting  100  pounds  or  less, 
if  transported  in  a  motor  vehicle  in 
which  no  one  package  exceeds  100 
pounds,  between  points  in  the  United 
States.  Haxran  also  holds  motor  contract 
carrier  authority  to  transport 
passengers,  in  special  operations, 
beginning  and  ending  at  points  in 
QiK°ens,  Nassau,  and  Suffolk  Counties, 
NY,  and  extending  to  points  in  the 
United  States,  under  continuing 
contract(s)  with  Re«s1s  International, 
Inc^  of  Atlantic  City,  NJ. 

Airbus  has  been  granted  temporary 
authority  in  No.  MC-F-19539  TA  to 
lease  Clausen's  above-described 
operating  rights  pending  disposition  of 
the  instant  finance  application. 

By  the  Commission,  the  Motor  Carrier 
Board. 

Noreta  R.  McGee. 
Secretary. 
[FR  Doc  89-28750  Filed  12-8-89:8:45  am] 

BUJNO  COOe  70M-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Application  tar  License  to  Export 
UtilbEallon  FaciOty 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  rece4>t  of  an  application'', 

NRC  Export  License  Appucatwh 


please  take  notice  tket  the  Nedew 
Regulatory  Coamission  has  received  the 
followring  appUcation  for  an  export 
license.  A  copy  of  the  application  is  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street  NW, 
Washington.  DC 

A  request  for  a  bearing  or  petition  for 
leave  to  intervene  may  be  filed  within  90 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  &e  applicant  the  Office 
of  the  General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission;  and  the 
Executive  Secretary,  U.S.  Department  of 
State.  Washington.  DC  2052a 

In  its  review  of  the  application  for 
license  to  export  special  nuclear 
material  for  a  nuclear  reactor  as  defined 
in  10  CFR  part  110  and  noticed  herein, 
the  Commission  does  not  evaluate  the 
health,  safety  or  environm^tal  effects 
in  the  recipient  nation  of  the  facihty  to 
be  exported.  The  information  concemkig 
this  application  follows. 


Malarial  In  Mtogravna 

Enduaa 

Country  ol 

Name  of  applcant  data  of  appication. 
data  lacaNad.  appMcatian  No. 

Material  typa 

Total 

Tout 

Transnudear.   Inc.  11/27/88.   11/29/89. 
XSNM02«1. 

93.45%  enriched  uranium 

38.291 

36.783 

Fuel  for  HRf  Penan  Reactor 

The 
fmnsnanoi. 

Dated  this  4th  day  of  December  1988  at 
Rockvilk,  Uaryland. 

CN.(MMteitJ^ 

Assistant  Director  for  bttemational  Security, 

Exports  aad  Materials  Safety,  International 

Programs,  Office  of  Coveramental  and  Public 

Affairs. 

[FR  Doc  89-28854  Filed  12-8-89;  8:46  aB) 


[Docket  Na  5IM17I 

System  Eoergry  Resources.  fncalaL, 
Grand  Gutf  ^»oc♦ear  Station.  Mf*  2; 
l&auance  of  Envtronmentai 

A»»es*merrt  and  RocHng  o*  "^t^ 
S»gntflcarrt  fmpect 

The  U-5-  Nucieaj  Rej!i-,i«tory 
Commissi  en  (tr.e  comm  ssionjis 
consklerini  tseuance  of  an  amendment 


to  Construction  Permit  No.  CPPR-119 
issued  to  System  Energy  Resources.  Inc. 
(SERI)  acting  for  itself  and  as  agent  for 
South  Mississippi  Electric  Power 
Association  (SMEPA),  and  MississinDi 
Power  &  Light  Company,  for 
construction  of  the  Grand  Gulf  Nuclear 
Station,  Unit  2,  located  in  Claiborne 
Coimty,  Mississippi 

Environmental  Assessment 

Identification  of  Proposed  Action 

Tlie  pn^osed  smendment  would 
change  construction  permit  conditions  to 
authorize  the  control  and  performance 
of  licensed  activities  for  Grand  Gulf  by 
Entergy  Opeiatioos,  Inc. 

The  proposed  action  is  in  accordance 
with  the  licensee's  applicatian  for 
amendment  dated  August  21. 1989.  as 


supplemented  September  27  and 
November  21, 1989. 

The  Need  for  the  Proposed  Action 

The  SERI  proposes  to  traiufer  the 
control  and  performance  of  Uoensed 
activities  for  Grand  Gulf  2  to  Entergy 
Operations,  Inc.  The  proposed 
construction  permit  conditioas  will 
assure  that  SERI  and  SMEPA  will 
continue  in  tbeir  present  capacity  as 
owners  of  Grand  Gulf  2.  The  transfer  to 
Entergy  derations,  Iitc.  entails  ths 
transfer  of  SERI  staff  involved  in 
nutJear  activities  from  SERI  to  Entergy 
Operation.  Inc  All  staff  responsible  for 
Grand  Gulf  will  continue  after  the 
amendment  as  before.  There  wiB  be  no 
physical  changes  associated  with  this 
amendment  other  than  the  change  in 
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name  only  {to  Entergy  Operations.  Inc.) 
of  the  nuclear  related  personnel. 

En  vironmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  changes  to 
the  construction  permit.  The  proposed 
changes  would  allow  SERI  to  transfer 
the  construction  and  management 
responsibilities  for  Grand  Gulf  2  to 
Entergy  Operations,  Inc.  The 
construction  and  management  staff  of 
SERI  associated  with  Grand  Gulf  2  will 
transfer  to  Entergy  Operations,  Inc. 
There  will  be  no  changes  to  the  facility 
or  the  environment  as  a  result  of  the 
amendment  SERI  and  SMEPA  will 
continue  as  owners  of  the  faciUty. 
Accordingly,  the  Commission  concludes 
that  this  action  would  result  in  no 
significant  radiological  or  non- 
radiological  environmental  impact 

Alternative  to  the  Proposed  Action 

It  has  been  determined  that  there  is  no 
impact  associated  with  the  proposed 
amendment;  any  alternatives  to  the 
amendment  will  have  either  no 
environmental  Impact  or  greater 
environmental  impact 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  Grand  Gulf 
Nuclear  Station,  Units  1  and  2.  dated 
September  1981. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment  the  Commission  concluded 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  21. 1989. 
Copies  of  the  request  for  amendment  are 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
2120  L  Street  NW.,  Washington.  DC 
20555  and  at  the  Hinds  Junior  College. 
McLendon  Library,  Raymond. 
Mississippi  39154. 

Dated  at  Rockville.  Maryland,  this  Sth  day 
of  December  1989. 

E.G.  Tourigny, 

Acting  Director,  Project  Directorate  IJ-t, 

Division  of  Reactor  Project*— I/II,  Office  of 

Nuclear  Reactor  Regulation. 

[FR  Dot  89-28839  Filed  12-6-89;  8:45  am] 

MLUNQ  COOI  TfSO-SVII 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«L  Na  34-27498;  FN*  No.  4-2811 

Joint  Industry  Plan;  Notice  of  Rling  of 
an  Amendment  to  the  Consolidated 
Tape  Association  Plan  To  Introduce  a 
New,  Consolidated  Form  of  Vendor/ 
Computer  Input  User  Agreen>ent 

The  participants  in  the  Consolidated 
Tape  Association  ("CTA")  plan  on 
October  16, 1989,  submitted 
amendments  to  the  restated  CTA  plan 
created  pursuant  to  Rule  llAa3-l{b)(2) 
and  Rule  llAa3-2(b)  under  the 
Securities  Exchange  Act  of  1934 
("Act").' 

L  Description  of  the  Amendment 

The  purpose  of  the  amendment  is  to 
implement  a  new.  consolidated  form  of 
the  vendor/ computer  input  user 
agreements,  which  restates  and 
consolidates  into  one  form  (the 
"Consohdated  Form")  the  existing 
vendor  agreements  to:  (1)  Reduce 
paperwork;  simplify  and  accelerate 
application  processing;  facilitate  the 
administration  of  vendor  and  computer 
input  agreements;  and  eliminate 
duplicative  effort  and  (2)  improve  the 
content  of  existing  vendor  agreements 
and  addenda  by  eliminating  provisions 
redundant  of  other  protections  afforded 
by  the  Consolidated  Form  or  of  statutory 
and  common  law  protections  and  by 
substituting  generic  requirements  for 
detailed  specifications  and 
proscriptions;  and  by  reworking  the 
language  in  general  to  make  the 
agreement  easier  to  read  and 
understand. 

A.  Approach  of  the  Consolidated  Form 

Section  Vm  of  the  plan  requires  the 
plan  participants  to  enter  into  contracts 
with  each  vendor  and  computer  input 
user  ("Contracting  Party"  of 
"Contracting  Parties")  to  govern  the 
receipt  of  access  to.  and  use  of.  last  sale 
or  quotation  information,  as  appropriate. 
Since  the  adoption  of  the  plan,  the 
participants  have  fulfilled  that 
obligation  by  evolving  two  series  of 
agreement  forms:  One  series  for  (i)  the 
receipt  of  last  sale  and  quotation 
information  over  the  high  speed  line,  (ii) 
the  receipt  of  Network  A  last  sale 
information  over  the  low  speed  line  and 
(iii)  the  use  of  Network  A  last  sale  and 
quotation  information:  the  other  for  (i) 


>  Hm  partldpanU  in  the  rettated  CTA  plan  «• 
dia  American  Stock  Exchange  ("Amex").  Boeton 
Stock  Exchange.  Cincinnati  Stock  Exchange, 
Midweet  Stock  Exchange.  National  Aaaodation  of 
Securitiee  Dealer*.  New  York  Stock  Exchange 
("NYSE").  Pacific  Stock  Exchange,  and  Philadelphia 
Stock  Exchange. 


the  receipt  of  Networic  B  last  sale 
information  over  the  low  speed  line  and 
(ii)  the  use  of  Network  B  last  sale  and 
quotation  Information.Contracting 
Parties  receive  and  use  last  sale  and 
quotation  information  for  the  purposes 
described  in  Section  VIII  of  the  plan, 
pursuant  to  those  agreements  ("Existing 
Vendor  Agreements"). 

Historically,  the  NYSE  and  the  Amex 
have  specifically  tailored  each  Existing 
Vendor  Agreement  to  meet  the  specific 
services  and  requirements  of  each 
Contracting  Party.  The  evolutionary 
nature  of  those  agreements,  and  the 
need  to  tailor  them  on  a  case-by-case 
basis,  were  in  large  part  a  function  of 
the  ever-changing  technologies  in  the 
market  data  community.  In  creating  the 
Consohdated  Form,  the  participants 
have  taken  a  different  approach. 

The  objectives  of  the  new  approach 
are:  (1)  To  enable  each  Contracting 
Party  to  satisfy  the  plan's  contract 
requirements  by  entering  into  only  one 
agreement  with  the  participants  for  all 
purposes  of  the  plan  and  (2}  to  develop 
one  standard  form  of  agreement  that 
appUes  for  all  Contracting  Parties,  no 
matter  what  technologies  or  means  of 
receipt  may  be  used.  As  a  result  the 
participants  have  attempted  to  create  a 
contract  form  that  addresses  all 
foreseeable  contract  variables 
associated  with  the  many  aspects  of  the 
receipt  and  use  of  market  data,  even 
though  one  or  more  of  the  Consolidated 
Form's  provisions  may  not  apply  in  the 
context  of  a  particular  Contracting 
Party.  The  participants  have  used 
several  devices  in  developing  this 
universal  form: 

(1)  Exhibit  i4— Existing  Vendor 
Agreements  already  require  the 
Contracting  Party  to  describe  the 
manner  in  which  it  receives,  uses  and 
safeguards  market  data  in  Exhibit  A. 
The  Consolidated  Form  wall  place 
greater  emphasis  on  the  content  of 
Exhibit  A.  Contracting  Parties  will  have 
to  include  more  information  and  more 
detailed  descriptions  so  that  vendor- 
specific  information  will  no  longer  have 
to  be  incorporated  into  the  body  of  the 
agreement 

(2)  Exhibit  S— The  participants 
recognize  that  the  Consolidated  Form 
cannot  anticipate  the  many  new 
technologies  and  other  developments 
that  are  likely  to  siirface.  In  addition,  in 
the  interest  of  keeping  the  Consolidated 
Form  to  a  manageable  length,  the 
participants  have  determined  to  omit 
from  the  body  of  the  Consolidated  Form 
provisions  governing  certain  infrequent 
uses  of  market  data  (e.g..  provisions 
governing  public  displays  and 
participant-supplied  equipment).  Exhibit 


II 
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B  affords  the  participants  flexibility  by 
incorporating  those  unforeseen  or  lest 
frequently-fwed  provisions  into  the 
Consohdated  Form  on  a  cas«-by-case 
basis. 

(3)  GenericizatioD — The  universal 
nature  of  the  Consohdated  Form 
requires  it  to  take  a  much  more  generic 
approach  to  the  rights  and  obligations  of 
the  Contracting  Party.  Examples  include: 

(a)  Existing  Vendor  Agreements  allow 
a  wide  assortment  of  third  parties  to 
assist  Contracting  Parties  in  their  receipt 
and  use  of  market  data  [e.g.,  "facilities 
proprietors."  "cablecasters,"  "switch 
service  suppliers,"  and  "installation 
contractors'*).  The  Consolidated  Form 
adopts  the  ximbrella  concept  of  a 
"Service  Facilitator"  to  genericaHy 
govern  the  obligations  of  Contracting 
Parties  in  respect  of  those  third  parties. 

(b)  The  Consolidated  Form  moves  to 
E^diibit  A  all  vendor-specific 
information,  such  as  the  services  a 
vendor  will  provide  or  the  means  by 
which  a  vendor  will  receive  access 
tomarket  data  [e.g.,  directly  versus 
indirectly;  high  speed  line  versus  low 
speed  line).  As  a  result  the  body  of  the 
Consohdated  Form  contains  only 
generic  references  to  the  manner  in 
which  a  vendor  retreives  and  uses 
market  data. 

(c)  The  Consolidated  Form  omits 
specification  of  the  period  after  which  a 
last  sale  price  becomes  a  delayed  last 
sale  price. 

(d)  The  Consolidated  Form  governs 
the  receipt  and  use  of  multiple  types  of 
information.  Like  its  predecessor  forms 
in  use  over  the  past  few  years,  the 
Consohdated  Form  governs  last  sale  and 
quotation  information  disseminated 
pursuant  te  the  plan,  as  well  as  market 
information  furnished  by  the  NY^  and 
Amex  outside  of  the  plan. 

(e)  The  Consolidated  Form  applies  to 
all  types  of  vendor  services: 
professional  subscriber  services, 
nonprofessional  subscriber  services, 
limited  access  services,  and,  for  last  sale 
information,  delayed  data  services.  It 
also  applies  in  a  generic  way  to  all  other 
foreseeable  permitted  uses  of  market 
data  by  a  Contracting  Party.  The 
information  provided  in  Ebchibit  A 
dictates  which  of  the  Consolidated 
Form's  provisions  governing  those 
services  and  uses  apply  in  respect  of  • 
particular  vendor. 

B.  Administrative  Changes 

The  Cmuohdated  Pons  also 
incorporates  administrative  changes 
from  Existiag  Vendor  Agreemoits.  The 
use  of  a  generic  form  necessitates  many 
of  these  changes.  Other  changes  result 
from  the  participants'  evaluation  of  their 
administrative  e^qwriencea  under 


Existing  Vendor  Agreemests.  The 
changes  indadr. 

(1)  The  NYSE  as  Contract 
Admiaistrator— To  facilitate  the  use  at  a 
generic  form  widt  wide  appUcatioo.  te 
reduce  the  b«rd«i  associated  with 
administering  market  data  contracts  and 
to  eliminate  diiphcative  eSorts,  the 
plans  delegate  to  the  NYSE  authority  to 
administer  extracts  on  behalf  ai  the 
Network  B  participants.  Tims,  the  NYSE 
will  act  for  the  Network  B  participants 
in  executing  the  Consolidated  Form  on 
behalf  ot  the  Network  B  participants. 
The  delegatiea  ai  aathority  is  solely 
ministerial  and  ^iniarily  permits  the 
NYSE  to  a^irove  one  or  more  uses  of 
maricet  data  relating  to  Network  B 
eligible  aecurities  where  the  NYSE  has 
already  approved  ideBticei  uses  of 
market  data  rebttag  to  Network  A 
eligible  secmities.  In  all  other  respects, 
Amex  continues  in  its  present  role  as 
the  Network  B  administrator.  The 
amendments  ctmfonn  the  plan  to  reflect 
this  delegation  of  authority. 

(2)  Recapture  of  Costs  Associated 
with  Non-Compliance — The 
Consolidated  Form  imposes  a  series  of 
financial  consequences  relating  to  the 
unauthorized  or  unreported  provision  or 
use  of  market  data  designed  to  end 
subsidy  of  non-complying  recipients  by 
those  who  comply.  The  consequences 
include: 

(a)  If  a  Contractbtg  Party  makes  an 
unauthorized  or  unreported  provision  or 
use  of  market  data,  it  must  pay  any 
charge  payable  in  respect  of  ^at 
provision  or  use.  In  addition,  d  a 
professional  subscriber,  a 
nonprofessional  subscriber  and/or  any 
other  person  receives  market  data  in  the 
chain  of  t^ssemination  that  commenced 
with  the  Contracting  Party's  illicit 
provision  or  use,  the  Contracting  Party 
must  pay  any  charge  payable  in  respect 
of  any  unauthorized  or  unreported 
provision  or  use  of  market  data  by  such 
subscriber  or  other  person.  This 
provision  recasts  and  replaces  a 
provision  found  in  Existing  Vendor 
Agreements  that  requires  the 
Contracting  Party  to  indemnify  the 
participants  for  losses  resulting  from 
reporting  failures. 

(b)  TIm  Contracting  Party  must  pay  an 
administrative  fee  equal  to  ten  pert^nt 
of  the  charges  described  bi  the 
preceding  paragraph  to  cover  the 
participants'  investigations,  processing 
and  collection  costs. 

(c)  The  Contracting  Party  must  pay 
interest  on  any  charge  not  remittcud  in  a 
timely  manner.  The  interest  rate  will  be 
the  lesser  of  (1)  one  and  one-half  percent 
per  month  aetd  (2)  the  maxMnimi  rate 
permitted  by  law.  Existing  Vendor 
Agreeoients  already  iBq>ose  this  charge. 


subject  to  a  maximora  for  any  one  year 
eqaal  to  one  million  dollars,  ad|ti8«8d  for 
inJBatkta  since  IMS. 

The  Consohdated  Form  changes  that 
maximum  amount  In  respect  of  each 
professional  subscriber  receiving  market 
data  as  a  nonprofessional  the  vendor 
need  pay  no  aiore  than  the  appficable 
professional  subscriber  fees  payable  for 
the  two  preceding  years  plus  the 
associated  administrative  end  interest 
charges  described  above. 

(3)  Audit  Requirement— Exivting 
Vendor  Agreements  require  die  vendor 
to  provide  an  audited  hst  of 
nonprofessional  subscribers  anmiaBy.  or 
more  frequently  if  the  participants  so 
request.  "The  Consolidated  Form 
elinlRates  the  mandatory  aimual  audit 
but  otherwise  expands  the  scope  of  the 
audit  requirement.  Upon  request  the 
Contracting  Party  must  provide  an 
audited  list  or  report  containing  such 
information  as  the  participants  may 
request  whether  the  request  concerns 
nonprofessional  subscribers, 
professional  subscribers  or  other 
services. 

(4)  Service  Facilitators— Tht 
Consolidated  Form  introduces  the  term 
Service  Facilitator  to  replace  the 
assortment  of  third  parties  that  Existing 
Vendor  Agreements  permit  to  assist  the 
Contracting  Party  in  its  receipt  or  use  of 
market  data.  The  Existing  Vendor 
Agreements  impose  a  variety  of 
obligations  on  the  Contracting  Party  in 
respect  of  those  third  parties  and  often 
require  the  third  party  to  undertake  to 
comply  with  the  applicable  terms  and 
conditions  of  the  agreement  To  make 
the  Consolidated  Form  more  generic,  the 
participants  have  determined  to  adopt  a 
uniform  approach  to  govern  all  Service 
Facilitators. 

(a]  First  the  NYSE,  as  the  contract 
administrator,  miist  determine  whether 
the  third  party  plays  the  subsidiary  role 
of  a  Service  Facilitator  or  has  more 
substantive  responsibihties  in  the  data 
dissemination  process  [e.g.,  a  partner  or 
joint  venturer).  If  the  latter,  the  NYSE 
may  require  the  third  party  to  enter  into 
the  Consohdated  Form,  independently 
of  the  Contracting  Party. 

(b)  If  the  NYSE  determines  a  third 
party  to  be  a  Service  Facilitator,  the 
Service  FaciUtator  need  not  undertake 
in  writing  to  comply  with  the  applicable 
terms  and  conditions  imposed  by  the 
Consohdated  Form.  Instead,  the 
Consohdated  Form  requires  the 
Contracting  Party  to  guarantee  Service 
Facihtator's  compUance.  In  additian,  the 
NYSE  will  require  the  Contracting  Party 
to  cause  Exhibit  A  to  adequately 
describe  die  Service  Facilitator  and  its 
functions. 
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(5)  Access  to  Records.— Existing 
Vendor  Agreement*  grant  participants 
the  right  to  have  access  to,  and  to  audit 
the  vendor's  nonprofessional  subscriber 
records.  In  order  to  improve  the 
psulicipants'  ability  to  monitor 
compliance,  the  Ck)nsolidated  Form 
expands  that  right  of  access  to  include 
all  relevant  records  of  a  Contracting 
Party. 

(6)  Reasonableness  Standard— The 
Consolidated  Form,  unlike  Existing 
Vendor  Agreements,  Includes  a 
provision  that  requires  the  participants 
to  act  in  a  reasonable  manner  when 
acting  under  the  Consohdated  Form. 
While  the  participants  have  always 
acted  in  a  reasonable  manner  under 
their  agreements,  they  intend  for  the 
explicit  reasonableness  standard  to 
offer  added  comfori  to  Contracting 
Parties. 

C.  Deleted  Provisions 

The  Consolidated  Form  omits  a 
number  of  provisions  found  in  Existing 
Vendor  Agreements.  The  omitted 
provisions  include: 

(1)  Display  Requirements.— The 
restated  CTA  plan  requires  Existing 
Vendor  Agreements  to  contain  the 
following  provisions: 

(a)  For  vendors  of  last  sale 
information  interrogation  services,  the 
agreement  must  require  that  the 
interrogation  devices  have  the  ability  to 
display  the  most  recent  last  sale  price 
relating  to  an  eligible  security. 

(b}  For  vendors  retransmitting  a  ticker 
display,  the  agreement  must  require  the 
vendor  to  retransmit  all  last  sale  prices 
without  deletions  and  to  refrain  from 
retransmitting  unless  CTA  has  first 
approved  the  retransmission  format. 

(c)  For  quotation  information  vendors, 
the  agreement  must  require  the  vendor 
to  display  quotation  information  in  a 
comprehensive,  nondiscriminatory 
manner  that  complies  with  the  Act  and 
the  rules  and  regulations  thereunder. 

(d)  For  quotation  information  vendors 
whose  services  include  devices  not 
capable  of  displaying  quotation  size  and 
of  indicating  that  bids  and  offers  are  not 
firm,  the  agreement  must  require  the 
vendor  to  cause  such  devices  to  have 
both  capabilities. 

(e)  The  vendor's  transmissions  must 
comply  with  all  display  rules  under  the 
Act  and  the  rules  and  regulations 
thereunder. 

(f)  The  vendor's  retransmitted  ticker 
display  devices  must  comply  with  all  the 
^fYSE  requirements  for  content  format 
and  timeliness. 

Because  the  Consohdated  Form  and 
the  plans  are,  by  their  terms,  subject  to 
the  Act  and  the  rules  thereunder,  and 
because  the  relevant  provisions  of  the 


Act  and  its  rules  are  enforceable  in  and 
of  themselves,  the  participants  have 
omitted  the  above-listed  display 
requirements  from  the  Consolidated 
Form  as  either  redundant  or  no  longer 
necessary.  To  conform  to  the  plan 
accordingly,  the  amendments  delete 
from  the  plan  the  requirements 
described  above. 

(2)  Regulation  of  Transmissione-^The 
Consolidated  Form  omits  a  provision 
requiring  the  Contracting  Party  to 
connect  and  use  transmission  equipment 
and  to  effect  transmissions  in 
accordance  with  the  regulations  of  the 
participants,  common  carriers  and 
relevant  public  authorities.  Instead,  the 
Consolidated  Form  relies  upon  the 
requirement  that  the  equipment  be 
arranged  and  protected  so  as  to 
preclude  unauthorized  access.  The 
participants  feel  that  they  can  omit  the 
provisions  because  the  rules  of  public 
authorities  are  enforceable  without 
reference  to  the  Consolidated  Form. 

(3)  Regulation  of  Vendor's 
Transmission  Facility— The 
Consohdated  Form  omits  the  several 
provisions  relating  to  the  Contracting 
Party's  fcihties.  The  omitted  provisions 
include: 

(a)  The  Contracting  Party  may  only 
locate  its  service  equipment  and 
software  at  premises  specifically 
identified  in  Exhibit  A. 

(b)  The  Contracting  Party  must  control 
those  premises  and  access  to  them. 

(c)  The  Contracting  Party  must 
prohibit  all  but  specifically  identified 
persons  from  having  access  to  market 
data  at  its  premises. 

(d)  The  Contracting  Party  must 
comply  with  and  enforce  the 
participants'  regulations  designed  to 
prevent  improper  access  to  market  data 
at  its  premises. 

In  some  instances,  equipment 
components  may  be  located  at  so  many 
locations,  or  may  be  moved  from  one 
location  to  another  at  such  frequent 
intervals,  identification  of  those 
locations  in  Exhibit  A  to  the  contract 
may  be  administratively  burdensome 
and  generally  unnecessary.  Instead,  the 
participants  feel  that  other  elements  of 
the  Consohdated  Form  adequately 
protect  against  abuses  at  transmission 
faciUties  and  computer  sites.  In 
particular,  the  participants  will  rely  on 
the  following: 

(a)  Exhibit  A  must  describe  the 
transmission  facilities  and  computer 
sites  in  detail. 

(b)  The  Consolidated  Form  contains 
proscriptions  against  unauthorized 
access  to  market  data.  (See  paragraph 
13(a)  of  the  Consolidated  Form.) 

(4)  Device  Requirements — ^The 
Consolidated  Form  omits  a  provision 


prohibiting  the  vendor  from  attaching 
any  display  device  to  service  equipment 
and  software  unless  Exhibit  A  describes 
the  device  in  detail.  Because  the 
participants  already  require  Exhibit  A  to 
describe  all  service  equipment  the 
prohibition  is  redundant 

(5)  Vendor  Modification  of 
Nonprofessional  Subscriber 
Agreements — The  Consohdated  Form 
omits  a  prohibition  against  the  vendor 
modifying,  or  vitiating  the  terms  of,  any 
nonprofessional  subscriber's  application 
and  agreement  The  Consohdated  Form 
requires  the  vendor  to  have 
nonprofessional  subcribers  sign  the 
appropriate  apphcation  and 
agreement(s)  or  an  alternate  form 
approved  by  the  NYSE.  The  omitted 
provision  would  be  redundant 

(6)  Competing  Data  f/se— The 
Consolidated  Form  omits  a  provision 
specifying  that  the  participants  may 
provide  market  data  to  all  other  parties, 
including  competitors  of  the  Confracting 
Party.  Because  the  Consolidated  Form 
does  not  provide  for  any  "exclusive" 
arrangement  no  implication  arises  that 
would  necessitate  that  participants 
reserve  the  right  to  provide  market  data 
to  others.  Moreover,  the  Act  makes  clear 
that  the  participants  must  provide  data 
to  all  who  seek  it  and  meet  the  terms  of 
the  provision 

(7)  Employee  Authority  to  Act— The 
Consolidated  Form  omits  a  provision 
clarifying  that  an  officer,  or  a  person 
designated  by  an  officer,  is  authorized  to 
act  on  behalf  of  the  NYSE  or  the  Amex. 
By  operation  of  law,  an  officer  would 
have  the  authority  to  act  or  to  delegate 
another  person  to  act  on  behalf  of  the 
NYSE  or  the  Amex  for  market  data 
contract  purposes,  even  without  a 
specific  provision. 

D.  Provisional  Use  of  Consolidated 
Form 

The  participants  began  provisional 
use  of  the  Consohdated  Form  in  mid- 
1968.  Since  then,  the  participants  have 
required  all  new  Contracting  Parties  to 
enter  into  it  rather  than  into  the  Existing 
Vendor  Agreements.  Copies  of  the 
Consohdated  Form  executed  prior  to  its 
final  approval  contain  in  Exhibit  B  a 
provision  specifying  that  it  may  be 
superseded  by  the  ultimate  form  of 
agreement. 

Since  that  time,  the  participants  have 
Bohcited  comments  and  suggestions 
frt>m  Contracting  Parties.  In  particular, 
they  helped  to  create,  and  have 
participated  in,  a  vendor  committee 
formed  by  the  Information  Industry 
Association's  Financial  Information 
Services  Division  (the  "Committee")  for 
the  purpose  of  examining  the 


Federal  Register  /  Vol.  54,  No.  236  /  Monday,  December  11.  19iBQ  /  Notices 


50831 


Consolidated  Form.  Representatives  of 
the  participants  and  a  cross  section  of 
the  vendor  community  comprised  the 
Committee.  It  provided  a  forum  for 
discussing  the  concepts  underlying  the 
Consohdated  Form  and  an  opportunity 
for  vendors  to  offer  input  Hie 
participants  explained  the  operation  and 
rationale  for  provisions  that  vendors 
questioned  and  agreed  to  make  several 
changes  to  address  vendor  concerns. 

The  Consohdated  Form  as  filed 
contains  modiifications  from  the  version 
that  the  participants  have  been  using 
provisionally.  "Those  modifications 
reflect  many  of  the  Committee's 
comments  and  suggestions  as  well  as  a 
number  of  other  comments  and 
stiggestions  raised  by  vendors  and 
securities  firms  that  were  not  on  the 
Committee. 

On  August  9, 1989,  the  participants 
distributed  copies  of  the  Consolidated 
Form  as  filed  to  each  member  of  the 
Committee.  An  accompanying  letter 
explained  the  changes  and  explained 
why,  in  some  instances,  the  participants 
declined  to  incorporate  vendor 
comments  into  the  Consohdated  Form. 
The  participants  have  required,  and 
will  hereafter  require,  a  Contracting 
Party  that  receives  and/or  uses  market 
data  pursuant  to  an  Existing  Vendor 
Agreement  to  execute  the  Consolidated 
Form  in  the  form  filed. 

Further  the  participants  have  required, 
and  will  hereafter  require,  a  Contracting 
Party  that  receives  and/or  uses  market 
data  pursuant  to  an  Existing  Vendor 
Agreement  to  execute  the  Consohdated 
Form  (a)  if  and  when  it  modifies  the 
manner  in  which  it  receives  or  uses  last 
sale  or  quotation  information  in  a 
manner  that  would  otherwise  require  it 
to  execute  a  supplement  or  addendiun  to 
its  Existing  Vendor  Agreements  or  (b)  in 
lieu  of  an  assignment  of  an  Existing 
Vendor  Agreement  (as  when  a  vendor 
merges  into  another  corporation).  By  its 
terms,  the  Consolidated  Form 
supersedes  a  predecessor  Existing 
Vendor  Agreement  if  the  Consolidated 
Form's  Exhibit  A  covers  the  8ervice(s) 
that  are  the  subject  of  the  Existing 
Vendor  Ap«ement  The  participants 
may  also  ask  other  current  Contracting 
Parties  to  execute  the  Consolidated 
Form  in  other  instances,  such  as  when 
doing  so  would  serve  adminisfrative 
efficiency. 

n.  Implementation  of  The  Amendment 

Under  section  Ill(b)  of  the  restated 
CTA  plan,  each  of  tiie  plan's 
participants  must  execute  a  written 
amendment  to  the  plan  before  the 
amendments  can  become  effective.  Each 
amendment  is  so  executed. 


m.  Request  For  Comment 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
amendments.  Persons  submitting 
comments  should  file  six  copies  with  the 
Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  Copies  of 
the  submissions  and  related  items,  other 
than  those  that  may  be  withheld  from 
the  pubUc  in  accordance  with  the 
provisions  of  6  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Sti-eet  NW., 
Washington,  DC  All  communications 
should  refer  to  File  No.  S7-433  and 
should  be  submitted  by  January  2, 1990. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  autiiority.  17  CFR  200.30- 
3(a)(27). 

Dated:  December  4, 1989. 
lonathan  G.  Kati, 
Secretary. 

[PR  Doc.  89-28864  FUed  l2r9-99;  8:45  am] 
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Self-Regulatofy  Organizations;  Notice 
of  Propoad  Rula  ClMnge  by  Amarfcan 
Stock  Exchanga.  Inc.  Relating  to  the 
Compartaon  of  Optiona  Tranaactlona 
Excluded  from  Ctaaranca 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  13, 1989,  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  of 
the  PropcMed  Rule  Change 

The  Amex  is  proposing  to  revise  its 
Rule  970  to  provide  a  complete 
description  of  the  procedures  that 
members  must  follow  to  resolve  options 
transactions  excluded  from  clearance. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. . 

A.  Self-Regulatory  Organization'n 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Amex  Rule  970  sets  forth  the  basic 
framework  for  members  to  close  out 
uncompared  option  transactions  which 
cannot  be  resolved  by  mutual 
agreement  However,  the  rule  does  not 
specify  in  detail  the  actual  procedures  to 
bie  used  in  this  regard.  This  differs 
significantly  from  the  corresponding  rule 
regarding  equify  transactions  (Rule  723). 
which  provides  a  complete  description 
of  the  procedures  that  members  must 
follow  to  resolve  equify  transactions 
excluded  from  clearance. 

Although  members  generally  follow 
procedures  similar  to  those  set  forth  in 
Rule  723  when  attempting  to  resolve 
uncompared  options  transactions,  it  is 
important  that  the  corresponding  option 
rule  be  clear  as  to  the  precise  steps  that 
must  be  taken,  not  only  to  avoid 
confusion  as  to  what  is  expected  of 
members  in  this  regard,  but  to  provide 
increased  certainfy  in  the  administration 
of  the  procedures  and  to  help  identify 
any  abuses. 

The  Exchange  is  therefore  proposing 
to  revise  Rule  970  to  codify  the  existing 
procedures  applicable  to  the  resolution 
of  disagreements  arising  out  of 
uncompared  option  transactions.  The 
following  is  a  summary  of  the  proposed 
revisions  to  Rule  970: 

•  Prior  to  the  "call  time"  (i.e..  the  time 
designated  by  the  Exchange  when 
members  and/or  designated 
representatives  must  assembled  in  the 
area  designated  by  the  Exchange  to 
resolve  option  transactions  which  did 
not  clear)  all  parties  must  check 
contract  sheets  and  verify  uncompared 
trades  which  are  the  subject  of  Rejected 
Option  Trade  Notices  (ROTNs)  and 
review  advisories  which  notify  them 
that  they  are  reported  to  be  the  contra 
side  of  uncompared  frades. 

•  At  the  "call  time",  ROTNs  are  to  be 
delivered  by  the  uncompared  side  to  the 
contra  side  whose  name  was  given  up. 

•  If  the  conti«  side  "DICs"  the  ROTN, 
indicating  that  it  does  not  know  the 
trade  as  specified,  the  uncompared  side 
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will  pnoiptljr  forward  the  ROTN  to  the 
brokar  wiio  «»catad  die  ordar. 

•  If  a  trad*  i»  not  resolved,  a  ruling 
miut  be  obtained  from  a  Floor  Official 
as  to  whether  the  transaction  is  bona- 
fide. 

•  ROTNs  most  be  "OiCd"  to  signify 
acceptance  of  the  trade  as  specified,  or 
DK'd  no  later  than  one-half  hour  prior  to 
the  opening  of  trading  unless  an  agent 
(including  a  specialist)  was  involved  in 
executing  the  order,  in  which  case  the 
time  limit  will  be  extended  an  additional 
15  minutes. 

•  A  party  who  has  not  received  a 
response  to  a  ROTN  within  the  required 
timeframes  cannot  without  his  consent 
be  held  responsible  for  the  trade  to  the 
party  who  failed  to  respond. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
Section  e(b)(5)  in  particular  in  that  it  is 
designed  to  "prevent  fraudulent  and 
manipulative  acts  and  practices"  and  to 
"promote  just  and  equitable  principles 
of  trade." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 

Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  tiie  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
'Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approved  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoHdtatkm  of  CoounanU 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 


Washington,  DC  a06«B.  Copies  of  die 
submisaiaa,  all  subsequent  amendments, 
all  written  statements  with  reapect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commissioa  and  all  written 
communications  relating  to  the  pn^rased 
rule  change  between  the  Coomiission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filling  will  also  be 
avedlable  for  inspecticm  and  copying  at 
the  principal  office  of  the  AMEX.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  (SR- 
Amex-68-^)  and  should  be  submitted 
by  January  2. 1990. 

For  the  Conunission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Dated;  December  4. 1969. 
looalfaaa  G.  Kats. 
Secretary. 

[FR  Doc  80-28885  Filed  12-8-80: 8:46  amj 
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8elf-R««uiatory  Organliations;  Notice 
of  PropoMd  Rule  Ctiange  by  the 
Ameilcan  Stock  Exctiange,  Inc. 
Retatinfl  to  New  Ueting  Crtterta  Under 
Section  107  of  tho  Amex  Company 


Pursuant  to  sectimi  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  November  15, 1989,  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Itoms  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Conunission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

L  Seif-Regulatory  Otsanixatkm's 
Stateount  of  the  Terms  of  Sebstance  of 
the  Proposed  Rule  Change 

The  Amex  is  propoaing  to  amMid 
section  107  of  the  Amex  Company  Guide 
to  provide  listing  guidelines  to 
accommodate  securities  not  otherwise 
covered  under  existing  Sections  of  the 
Company  Guide.  Guidelines  relating  to 
subscription  rights  currentiy  covered  in 
section  107  wookl  tie  incorporated  into 
section  9«0  (Subecr^itifm  FUghts),  which 


sets  forth  die  procedure  for  listing  thesn 
rights. 

n.  Self-Reguletory  Organization's 
Statement  of  die  Purpose  of,  and 
Statutory  Basb  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  Amex  has  prepared  summaries,  and 
is  set  forth  in  Sections  A,  B  and  C 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(l)Parpoee 

(a)  Listing  Guidelines — ^During  the 
past  several  years,  the  Exchange  has 
added  provisions  to  its  listing  criteria  to 
accommodate  securities  that  could  not 
be  readily  categorized  under  the 
Exchange's  traditional  listing  guidelines 
for  common  and  preferred  stocks, 
bonds,  debentures,  and  warrants.  For 
example,  the  Exchange  has  recentiy 
adopted  specific  listing  guidelines 
covering  foreign  currency  and  index 
warrants.* 

Today,  more  so  than  at  any  time  in  the 
past  issuers  and  underwriters  are 
proposing  to  list  new  types  of  securities. 
These  securities  may  contain  features 
borrowed  from  more  than  one  category 
of  currentiy  listed  seciulties,  e.g.,  fixed 
face  amount  debt  securities 
incorporating  an  opportunity  for  equity 
appreciation  and  fixed  amount  payment 
certificates  based  on  the  price  level  of 
the  issuer's  equity  securities.  Such 
securities  are  often  designed  to  achieve 
more  than  one  objective  in  connection 
with  a  specific  corporate  transaction, 
and,  on  occasion,  have  involved  assets 
or  categories  of  assets  that  traditionally 
may  not  have  been  segregated  or  used 
as  collateral  for  a  particular  issue.  As  a 
consequence,  such  securities  may  take  a 
variety  of  forms  depending  upon  the 
particular  objective(s)  being  sought  as 
well  as  general  market  conditions. 

The  Exchange  believes  it  necessary  to 
provide  added  flexibility  in  its 
guidelines  to  accommodate  such  multi- 
faceted  and/or  multi-purpose  issues 
without  having  to  continually  add  new 
provisions  to  its  listing  criteria.  The 


'  5m  Ab«x  Coo^pgaf  Ciaidft  SaetioB  un. 
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proposed  section  107  guidelines  are 
intended  to  allow  the  Exchange  added 
flexibility  to  consider  the  listing  of  new 
securities  on  a  case-by-case  basis,  in 
light  of  the  suitability  of  the  issue  for 
auction  meu-ket  trading.  However,  the 
new  section  107  guidelines  *  are  not 
intended  to  accommodate  the  listing  of 
securities  that  raise  significant  new 
regulatory  issues,  such  as  Americus 
Trusts,  and  which  may  be  expected  to 
require  a  separate  filing  with  the 
Commission  pursuant  to  Rule  19b-4 
under  the  Act. 

The  proposed  numerical  listing 
criteria  in  needed  section  107  are 
intended  to  accommodate  major  issuers 
with  assets  of  $100  million  and 
stockholders'  equity  of  $10  millioit 
These  guidelines  substantially  exceed 
section  101  standard  listing  criteria.* 
Such  issuers  generally  will  be  expected 
to  meet  the  earnings  criteria  set  forth  in 
section  101.*  Issuers  not  meeting  these 
criteria  generally  will  be  required  to 
have  assets  in  excess  of  $200  million 
and  stockholders'  equity  of  $10  million. 
or,  alternatively,  assets  in  excess  of  $100 
million  and  stockholders'  equity  of  $20 
million. 

The  distribution  criteria  in  proposed 
section  107  are  comparable  to  those 
currentiy  existing  in  section  102(a)  for 
equity  issues,*  except  that  when  trading 
is  expected  to  occur  in  much  larger  than 
average  trading  units,  e.g.,  $1,000 
principal  amount  a  minimum  of  100 
holders  will  be  expected.*  The  aggregate 
market  value  of  issues  listed  under 
Section  107  will  be  expected  to  be  at 
least  $20  million,  the  same  as  the 
standard  for  debt  securities  of  non-listed 
securities.'' 

Where  such  an  instrument  contains 
cash  settiement  provisions,  setUement 
will  be  required  to  be  made  in  U.S. 
dollars.  Where  the  instrument  contains 
mandatory  redemption  provisions,  the 
redemption  price  must  be  at  least  $3  per 
unit 


*  SactioD  107  currently  deals  only  with 
■ulwcription  righu  It  states  that  "(t]he  Exchange 
will  not  list  subscription  righU  unless  the  underiying 
security  Is,  or  wilt  be.  listed  on  the  Exchange    . 
Amex  Company  Guide. 

*  Section  101  of  the  Amax  Company  Guide 
requires,  as  s  condition  of  original  listing,  that 
stockholders"  equity  be  at  least  I4.aoo.oaa 

*  Section  101  requires  pre-tax  iDcome  of  at  least 
SrsaoOO  in  tb*  issuers  last  fiscal  year,  or  in  two  of 
the  last  three  fiscal  years. 

'  Section  102(8]  requires  a  minimum  public 
distribution  of  SOaooO  shares  together  with  a 
minimum  of  SOU  public  holders  or  minimum  public 
distiibution  of  l.OOaOOO  shares  together  with  a 
minimum  of  400  public  holders. 

*  This  is  the  same  number  of  holders  required 
under  1 104(b)  for  debt  securities  of  non  listed 
issuer*. 

'  SectioQ  ia4(b)  of  the  Amex  Company  Guide. 


The  Exchange  will  apply  the 
guidelines  for  continued  listing 
contained  in  sections  1001  to  1003  *  to 
section  107  securities  as  appropriate,  in 
bght  of  the  specific  nature  of  the 
securities,  e.g.,  debt/equity 
characteristics. 

Finally,  the  Exchange  is  further 
amending  existing  Section  107  by 
deleting  tiie  provision  on  subscription 
rights  from  Section  107  and  repositioning 
it  to  Section  340  (Subscription  Rights), 
which  sets  forth  the  Exchange's 
procedure  for  listing  subscription  rights. 

(b)  Membership  Circular— Securitiet 
Usted  for  trading  under  section  107  are 
likely  to  possess  characteristics  common 
to  debt  and  equity  instruments  alike.  For 
this  reason,  prior  to  trading  securities 
admitted  to  listing  under  section  107,  the 
Exchange  will  evaluate  the  nature  and 
complexity  of  the  issue  and,  if 
appropriate,  distribute  a  circular  to  the 
membership  providing  guidance 
regarding  member  firm  compliance 
responsibilities  when  handling 
transactions  In  such  securities.  In 
determining  whether  such  a  membership 
circular  is  necessary,  the  Exchange  will 
consider  such  characteristics  of  the 
issue  as:  unit  size  and  term;  cash- 
setUement  exercise  or  call  provisions: 
characteristics  that  may  affect  payment 
of  dividends  and/or  appreciation 
potential;  whether  the  securities  are 
primarily  of  retain  or  institutional 
interest  and  such  other  features  of  the 
issues  that  might  entail  specied  risks  not 
normally  associated  with  securities 
currently  listed  on  the  Exchange. 

(2)  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beheve  that 
the  proposed  rule  change  wiU  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  or 
received. 


m.  Date  of  Effective  of  ttie  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
WiU: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  datai  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Stieet  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fix>m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Stieet  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  siiould  refer  to  File  No.  SR- 
Amex-89-20  and  should  be  submitted 
by  January  2, 1990. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  5, 1089. 
jonathaa  G.  Kats. 
Secretary. 

[FR  Doc  88-28888  Filed  12-8-80;  8:45  am] 
I  ooet  esis-si^ 
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No.  S4-S74n;  fU  No. 


Self-neguiatory  Organizattone;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Propoaod  Rule  Cttange  Rolating  to 


•  These  sections  of  the  Amex  Company  Guide  set 
forth  the  Exchange's  suspension  and  delisting 
policiea. 


On  September  10, 1980,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
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and  Exchange  ConuniMion  ("SEC"  or 
"Commission"),  punuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  Ifib-* 
thereunder,*  a  proposed  rule  change  to 
adopt,  on  a  aix  month  pilot  basis, 
several  policy  statements  relating  to  its 
alternate  specialist  system. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  27343 
(October  6, 1989).  54  FR  42429  (October 
16, 1989).  No  comments  were  received 
on  the  proposal. 

The  PSE  has  proposed  the  adoption  of 
several  policy  statements  governing  the 
activities  of  alternate  specialista  on  its 
two  equity  trading  floors.*  PSE  Rule  II. 
Section  10,  governs  securities  traded  on 
an  alternate  specialist  basis.  The 
alternate  specialist  system  was 
designed  as  a  means  of  aiding  primary 
specialists  in  the  maintenance  of  a  fair 
and  orderly  market.  After  an  alternate 
specialist  is  approved  and  appointed 
under  the  PSE  rules,  an  application  is 
made  by  the  alternate  specialist  for 
securities  in  which  he  or  she  undertakes 
a  continuous  obligation  to  engage  "in 
dealings  for  his  [or  her]  own  account 
when  there  exists,  or  it  is  reasonably 
anticipated  that  there  will  exist,  a  lack 
of  price  continuity,  a  temporary 
disparity  between  the  supply  of  and  the 
demand  for  a  particular  security,  or  a 
temporary  distortion  of  the  price 
relationships  between  the  &cchange  and 
other  markets"  (Rule  n,  section  10(d)). 

During  the  course  of  an  ongoing 
evaluation  of  the  interaction  of  market 
conditions  and  Exchange  systems,  the 
PSE's  MaAet  Performance  Committee. 
Equity  Floor  Trading  Committee,  and 
Equity  Allocation  Committee  initiated  a 
review  of  the  PSE's  alternate  specialist 
system.  Subsequent  to  this  review,  the 
Market  Performance  Committee 
approved  certain  policy  statements 
governing  the  activities  of  alternate 
speciahsts,  and  it  seeks  to  add  these  to 
Rule  n,  subsection  10(d)  as 
commentaries  .02  through  .05.  The 
Exchange  requests  approval  of  these 
policies  for  a  a  six  month  trial  period  to 
allow  it  an  opporttinity  to  monitor  their 
effectiveness  and  determine  whether 
additional  changes  are  necessary. 

Specifically,  the  Exchange  proposes  a 
clarification  of  the  duty  of  alternate 
specialists  to  clear  both  primary 
specialist  posts  *  on  each  of  the  PSE's 


«15US.Ci78«(b)(l)(1982). 

» 17  cm  :4o.i9b-i  (wee). 

•  The  PSE  bai  two  equity  trading  floort;  one 
located  id  Um  Angeles,  and  (be  otber  In  San 
Francisco,  California. 

*  The  PSE  cnrrendjr  raqtrina  floor  broken  and 
alternate  specialista  to  raqueet  a  market  quota  from 


two  equity  trading  floors  prior  to 
entering  into  a  trade.*  It  also  proposes 
to  preclude  an  alternate  specialist 
whose  specialist  evaluation  ranking  falls 
in  the  bottom  10%  of  his  or  her  trading 
floor  from  acting  as  an  alternate 
specialist  until  the  ranking  rises  above 
the  bottom  10%.*  Further,  the  proposal 
establishes  a  SOO-share  minimum 
requirement  for  alternate  specialists 
wlio  participate  in  certain  pre-opening 
orders  when  requested  to  do  so  by  • 
specialist*  Finally,  the  proposal 
requires  that  the  names  of  the  alternate 
specialists  and  designated  stocks  be 
displayed  at  each  specialist  post  in 
alphabetical  order. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5)  of  the 
Act.*  The  Commission  believes  that  the 
proposal  is  consistent  with  the  section 
6(b)(5)  requirement  that  the  rules  of  an 
exchange  be  designed  to  facilitate 
transactions  in  securities,  to  perfect  the 
mechanism  of  a  free  and  open  market  in 
exchange-listed  securities,  and  protect 
investors  and  the  public  interest. 

First,  by  expressly  providing  that 
alternate  specialists  most  clear  both 
primary  specialist  posts  prior  to  entering 
into  a  trade,  the  Exchange  is  clarifying 
the  responsibilities  of  alternate 
specialists  in  providing  a  market  or 
improving  upon  a  market,  thereby 
helping  to  ensure  that  public  customers 
obtain  the  best  possible  executions  of 
their  securities  orders.  Second,  by 
providing  that  an  alternate  specialist 
who  fails  to  meet  certain  performance 
criteria  or  who  is  subject  to  disciplinary 
action  is  precluded  from  acting  as  such 
for  a  period  of  time,  the  Exchange  is 
ensuring  that  alternate  specialists  who 
have  failed  to  engage  in  dealings  in 
accordance  with  the  rules  of  the  PSE  are 


prohibited  from  executing  securities 
orders  of  public  customers  during  this 
time,  thus  protecting  the  public  interest 
Third,  the  Exchange's  500-8hare 
minimum  paticipation  requirement  for 
alternate  speciahsts  on  certain  pre- 
opening  orders,  if  so  requested  by  the 
primary  specialist,  serves  as  an 
additional  means  of  strengthening  the 
specialist  system:  by  providing 
additional  depth  to  the  pre-opening 
market,  the  alternate  specialist  will 
assist  the  primary  specialist  in 
maintaining  a  fair  and  orderly  market. 
Finally,  the  Exchange's  proposal  to 
clearly  post  the  name  s  of  alternate 
specialists  and  designated  stocks  will 
serve  to  eliminate  confusion  on  the 
Exchange's  two  trading  floors,  as  well 
as  assist  in  the  overall  orderliness  and 
expediency  of  the  trading  process. 

In  addition,  the  Commission  beUeves 
that  the  proposal  is  consistent  with 
section  11(b)  of  the  Act,  which  allows 
exchanges  to  promulgate  rules  relating 
to  specialists  in  order  to  maintain  fair 
and  orderly  markets  and  to  remove 
impediments  to  and  protect  the 
mechanism  of  a  national  market  system. 
Moreover,  the  Commission  believes  that 
implementation  of  the  PSE's  proposal  for 
a  six  months  trial  period  will  enable  the 
Exchange  to  carefully  monitor  and 
assess  the  effectiveness  of  the  policies 
as  a  means  of  strengthening  the 
specialist  system. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  is  approved  for  a 
six  month  period  ending  on  June  1, 1990. 

For  the  Commission,  by  the  Division  of 
Mari(et  Regulation,  pursuant  to  delegated 
authority.'" 

Dated:  December  1, 1989. 
lonadMB  G.  Katz, 
Secretary. 
[PH  Doc  89-28887  FUed  12-4J-89:  8:45  am] 
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the  primary  specialist  on  each  of  Its  two  trading 
floors  (a  praclice  known  as  "dearing  the  po«n 
prior  to  entering  into  a  trad*. 

'  The  new  propoeal  will  ttq/aizt  an  alternate 
specialist  to  claar  both  posts  (i.e..  obtain  market 
quotes  from  the  applicable  spedaHtt  on  aadi 
trading  floar)  prior  to  affecting  a  tnnsactian  on  tfaa 
equity  tradir^  floors  or  on  the  Intennarkat  Trading 
System.  Further,  it  proposes  a  sanction  bamng  an 
alternate  spedalist  wh«  is  wibiect  «e  diadpUnwy 
action  for  failure  to  dear  bath  posts  frooi  acting  aa 
an  alternate  specialist  for  s  three  month  period. 

•  The  PSrs  Equity  AQocation  Committee  may 
determine  otherwise. 

•  The  new  proposal  sUtes  that  "(p^itor  to  ths 
opening,  in  any  order  over  2.000  shares  in  which 
each  primary  specialist  chooses  to  participate  with 
at  least  1,000  shares,  an  alternate  specialist  shall  be 
taquirsd  to  participata  with  a  minimum  of  500 
shsras  if  requested  by  either  specialist" 

•  15  U.S.C  78F  (1982). 


[ReL  Na  IC-17252: 812-73211 

UnttMl  S«rvloM  Fund,  et  al.;  Notlc«  of 
Appimiion 

December  4, 1989 

AQENCV:  Securities  cmd  Exchange 

Commission  ("SEC). 

action:  Notice  of  Application  for 
exemption  under  the  Investment          • 
Company  Act  of  1940,  as  amended  (the 
"Act"). 

Applicants:  United  Services  Funds,  all 
future  investment  companies  for  which 


•  15  U.S.C.  78s(b)(2)  (1982). 

><>  17  CFK  20a30-4(a)(12J  (1S8B). 
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United  Services  Advisors  serves  as 
Investment  advisor,  and  United  Services 
Advisors  (collectively,  the  "Funds"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Sections  6(c)  and  17(d) 
of  the  Act  and  Rule  17d-l  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  permitting  the  Funds  to 
deposit  their  uninvested  cash  balances 
into  a  single  joint  accoimt,  the  daily 
balance  of  which  would  be  used  to  enter 
into  one  or  more  overnight  (or  weekend 
or  holiday)  repurchase  agreements  in  a 
total  amount  equal  to  the  aggregate 
daily  balance  in  the  joint  accoimt. 

Filing  Date:  The  appUcation  was  filed 
on  May  12, 1989  and  amended  on 
December  4, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
January  2, 1990.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AODRESSeS:  Secretary,  SEC,  450  5th 
Street  NW..  Washiiieton.  DC  20549. 
Applicants.  11330  Interstate  Highway  10 
West,  San  Antonio.  Texas  78249-3340. 

PON  nmTHER  INFORMATION  CONTACT. 

Stuart  Horwich,  Staff  Attorney,  at  (202) 
272-3035,  or  Karen  L  Skidmore.  Branch 
Chief,  at  (202)  272-3023  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  MPORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  by  either  going  to  the 
SEC's  Public  Reference  Branch  or 
contacting  the  SEC's  commercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 
Applicants'  Representations 

1.  The  existing  Funds  are  series  of 
United  Services  Funds,  an  investment 
company  registered  under  the  Act  The 
Funds  are  authorized  to  invest  in 
repurchase  agreements.  United  Services 
Advisors.  Inc.  (the  "Adviser")  serves  as 
investment  adviser  to  each  of  the  Funds. 
Each  of  the  Funds  has  or  may  be 
expected  to  have  uninvested  cash 
balances  in  its  custodian  bank.  Frost 
National  Bank  ("Frost"),  from  time  to 
time  which  would  not  be  invested  in 
portfolio  securities  by  the  portfolio 


manager  at  the  end  of  each  trading  day, 
in  the  normal  course  of  business,  if  the 
amount  of  such  assets  of  each  Fund  is 
separately  of  sufficient  size,  the  Adviser 
attempts  to  invest  the  assets  of  such 
Fund  in  federal  securities,  overnight 
repurchase  agreements  with  a  bank  or 
major  brokerage  house,  or  other  similar 
short-term  investment  contracts,  in 
order  to  earn  additional  income  for  that 
Fund.  A  Fund  with  residual  assets  which 
are  not  of  adequate  size  to  i>ermit  such 
an  investment  is  unable  to  invest  its 
residual  assets  in  a  similar  maimer. 

2.  Currently,  the  portfolio  manager  of 
each  Fund  prepares  a  proiection  (rf  the 
total  cash  available  of  the  Fund  which 
will  not  otherwise  be  available  for  the 
day.  The  projection  may  be  adjusted 
during  the  day  to  reflect  the  addtional 
amoimts  which  become  available  during 
the  day,  although  generally,  there  can 
remain  some  amount  of  assets  which  is 
received  too  late  or  is  too  small  to  be 
effectively  invested  in  a  separate 
transaction.  The  repurchase  desk 
operated  by  the  Adviser  on  behalf  of  the 
Funds  each  morning  begins  negotiating 
the  interest  rate  for  repurchase 
agreements  for  that  day  and  lining  up 
the  U.S,  Government  obligations 
required  as  collateral.  Most  of  the 
morning  commitments  for  repurchase 
agreements  are  generally  completed  by 
7:30  a.m.  (San  Antonio  time),  with  an 
occasional  commitment  as  late  as  8:30 
a.m.  (San  Antonio  time)  in  unusual 
circumstances. 

3.  In  connection  with  dte  use  of 
repurchase  transactions  collateralized 
by  U.S.  Government  securities,  each  of 
the  Funds  has  established  the  same 
quality  standards  for  issues  of 
repurchase  agreements  and  for 
collateral.  These  include 
creditworthiness  standards  for  issuers 
of  repurchase  agreements,  quality 
standards  for  collateral,  and 
requirements  that  the  repurchase 
agreements  be  at  least  102% 
collateralized  at  all  times  or  other  such 
percentage  as  the  Funds  may,  from  time 
to  time,  establish,  but  in  no  event  less 
than  100%  of  the  amount  of  the 
repurchase  agreement  (including 
accrued  interest  earned  thereon).  Each 
repurchase  agreement  would  be  made 
by  calling  a  U.S.  bank,  a  non-primary 
y.S.  government  securities  dealer  or  a 
major  brokerage  house  and  indicating 
the  rate  of  interest  and  size  of  the 
desired  repurchase  agreement.  U.S, 
Government  obligations  to  be  held  as 
collateral  by  the  Funds  would  then  be 
identified  and  the  Funds'  custodian 
bank  would  be  notified.  These  securities 
would  either  be  wired  to  the  account  of 
Frost  at  the  proper  Federal  Reserve 
Bank,  transferred  to  a  sub-custodian 


account  of  the  Fund  at  another  qualified 
bank  or  redesignated  and  segrafated  on 
the  records  of  Frost  if  Frost  Is  abaedy 
the  recorded  holder  of  the  collateral  for 
the  repurchase  agreement  Tliis 
procedure  would  occur  on  alnost  every 
trading  day  for  each  of  the  Raids  which 
wish  to  enter  into  repurchase  a^eemenl. 

4.  Applicants  propose  to  estabbsh  a 
joint  trading  account  ("Account").  Each 
Fund  will  automatically  transfer  its 
uninvested  cash  remaining  after  the 
conclusion  of  its  daily  trading  activity 
into  such  Accoimt.  The  Account  will  not 
be  distinguishable  from  any  other 
accounts  maintained  by  a  Fund  with  its 
custodian  bank  except  that  monies  from 
a  Fund  will  be  deposited  on  a 
commingled  basis.  The  Account  will  not 
have  any  separate  existence  which  will 
have  indicia  of  a  separate  legal  entity. 
The  sole  function  of  the  Account  will  be 
to  provide  a  convenient  way  of 
aggregating  individual  transactions 
which  would  otherwise  require  daily 
management  by  each  Fund  of  its 
uninvested  cash  balances. 

5.  Cash  in  the  Account  will  be 
invested  in  repurchase  agreements 
collateralized  by  obligations  issued  or 
guaranteed  as  to  principal  and  interest 
by  the  government  of  the  United  States 
or  by  any  ofits  agencies  or 
instrumentalities,  and  satisfying  the 
uniform  standards  set  by  any  of  the 
Funds  for  such  investments.  Each  such 
repurchase  agreement  will  have  an 
overnight  or  over-the-weekend  duration, 
and  may  have  a  duration  of  no  more 
than  seven  days. 

6.  All  investments  held  by  the 
Account  will  be  valued  on  an  amortized 
cost  basis.  Each  Fund  subject  to  an 
exemptive  order  permitting  valuation  on 
the  basis  of  amortized  cost  or  relying 
upon  Rule  2a-7  under  the  Act  would  use 
the  average  maturity  of  the  Account  for 
purposes  of  computing  the  Fund's 
average  portfolio  maturity  with  respect 
to  the  portion  of  its  assets  held  in  the 
Account  on  that  day. 

7.  In  order  to  assure  that  a  Fund  can 
only  use  its  balance  of  the  Account 
Funds  will  not  be  allowed  to  create  a 
negative  balance  in  the  Account  for  any 
reason.  A  Fund's  decision  to  invest  in 
the  Account  will  be  solely  at  the  Fund's 
option.  A  Fund  will  not  b«  obligated  to 
invest  in  the  Account  nor  to  maintain 
any  minimum  balance.  A  Fund  may 
withdraw  all  or  a  portion,  of  its 
investment  in  the  Account  at  any  time. 
In  addition,  a  Fund  will  retain  the  sole 
ri^ts  of  ownership  of  any  of  its  assets, 
including  any  interest  payable  on  such 
assets  invested  in  the  Account  Each 
fund's  investment  in  the  Account  will  be 
documented  daily  on  the  books  of  the 
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Funds  as  well  as  on  the  books  of  the 
Funds*  custodian.  Applicants  believe 
that  a  Fund's  investment  in  the  Account 
will  not  be  subject  to  the  claims  of 
creditors,  whether  brought  in 
bankruptcy,  insolvency  or  other  legal 
proceedings,  of  any  other  participant 
■  Fimd  in  the  Account  Each  Fund's 
liability  on  any  repurchase  agreement 
purchased  by  the  Account  will  be 
limited  to  its  interest  in  such  repurchase 
agreement 

6.  Each  F\md  will  participate  in  the 
income  earned  or  accrued  in  the 
Account  and  all  instruments  [i.e.,  cash 
and  U.S.  Government  securities)  held  in 
the  Account  on  the  basis  of  the  Fund's 
percentage  of  the  total  amount  in  the 
Account  on  any  day  represented  by  its 
share  of  the  Accoxmt 

9.  The  Adviser  will  administer  the 
investment  of  the  cash  balance  in  and 
operation  of  the  joint  account  as  part  of 
its  duties  under  its  existing  or  any  future 
investment  management  contract  with 
each  Fund  and  will  not  collect  any 
additional  fee  for  the  management  of  the 
joint  account  The  Adviser  will  continue 
to  collect  its  fees  based  upon  the  total 
net  assets  of  each  separate  Fund 
provided  in  each  respective  investment 
management  agreement 

10.  The  Account  will  be  administered 
within  the  fidelity  bond  coverage 
required  by  Section  17(g)  of  the  Act  and 
Rule  17g-l  thereunder.  The  Board  of 
Trustees  of  the  existing  Funds  and  of 
futxire  funds  participating  in  the  Account 
will  evaluate  the  Account  arrangements 
annually,  and  will  continue  the  Account 
only  if  they  determine  that  there  is  a 
reasonable  likelihood  that  the  Account 
wrtll  benefit  the  Funds  and  their 
shareholders. 

11.  Each  Fund  will  participate  in  the 
Account  on  the  same  basis  as  every 
other  fund  and  in  conformity  with  each 
Fund's  fundamental  investment 
objectives  and  restrictions.  Participation 
in  the  Account  will  not  result  in  any 
conflicts  of  interest  between  any  of  the 
Funds  or  between  a  Fund  and  the 
Adviser.  Future  investment  companies 
for  which  the  Adviser  serves  as 
investment  adviser  will  be  required  to 
participate  in  the  Account  on  the  same 
terms  and  conditions  as  the  existing 
Funds. 

12.  Applicants  believe  that  the  Funds 
will  earn  a  higher  return  by  participating 
in  the  Account  rather  than  by 
maintaining  individual  accounts 
because  it  is  possible  to  negotiate  a  rate 
of  return  on  a  large  repurchase 
agreement  which  is  greater  than  the  rate 
of  return  which  can  be  negotiated  for 
smaller  repurchase  agreements.  Also,  at 
present  asset  levels,  the  Funds  will 
reduce  the  aggregate  amount  of  the 


related  transactions  fees  incurred 
annually.  During  the  twelve  month 
period  ending  December  31, 1988,  the 
estimted  total  transaction  costs  would 
have  been  reduced  by  approximately 
$28,800. 

Applicants'  Conditions 

Applicants  agree  to  operate  the 
Account  in  accordance  with  the 
representations  set  forth  in  paragraphs  4 
through  10  above  and  agree  that  such 
representations  may  be  made  express 
conditions  of  the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 
[PR  Doc.  89-28868  Filed  12-8-89;  8:45  am] 
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USAA  Ufe  Portfolio  Series,  Inc^  Notice 
of  Application 

December  1, 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for  Order 

under  the  Investment  Company  Act  of 

1940  ("1940  Act"). 

Applicant:  USAA  Life  Portfolio  Series, 
Inc. 

Relevant  1940  Act  Section:  Order 
requested  under  Section  8(f). 

Summary  of  Appliction:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  October  27, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  26, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  the 
request  to  the  Secretary  of  the  SEC 
along  with  proof  of  service  by  affidavit 
or,  for  attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  SEC.  450  Fifth  Street  N.W., 
Washington.  DC  20549.  Applicant  9800 
Frederidcsburg  Road.  San  Antonio, 
Texas  7828a 

FON  FinrmcR  infonmation  contact: 
Jeffrey  M.  Ulness,  Attorney,  (202)  272- 
3027  or  Clifford  E.  Kirsch.  Acting 


Assistant  Director,  (202)  272-2061 
(Office  of  Insurance  Products  and  Legal 
Compliance,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3262 
(in  Maryland  (301)  253-4300). 

Applicant's  Representations 

1.  Applicant  is  a  corporation 
established  under  the  laws  of  the  State 
of  Maryland.  Applicant  is  an  open-end 
management  investment  company, 
registered  under  the  1940  Act  Applicant 
filed  its  notice  of  registration  under  the 
1940  Act  and  a  Form  N-lA  registration 
statement  on  October  11, 1984. 

2.  Applicant's  Form  N-lA  registration 
statement  under  the  Securities  Act  of 
1933  was  declared  effective  by  the 
commission  on  August  26, 1985.  The 
registration  statement  pertains  to 
Applicant's  shares  of  common  stock, 
which  were  offered  and  sold  only  to 
Variable  Account  A  of  USAA  Life 
Insurance  Company  (the  "Separate 
Account")  in  connection  with  flexible 
premium  variable  life  insurance  policies 
("Policies"),  which  were  funded  through 
Applicant  and  which  were  offered  and 
sold  by  USAA  Life  Insurance  Company 
("USSA  Life").  Four  classes  of  shares 
were  registered,  each  corresponding  to 
one  of  AppUcant's  four  investment 
portfolios:  Balanced  Portfolio,  Growth 
Portfolio,  Income  Portfolio,  and  Money 
Market  Portfolio. 

3.  The  public  offering  of  Policies  and 
all  classes  of  Applicant's  shares 
commenced  on  May  12, 1986,  but 
according  to  Applicant,  the  volume  of 
Policies  sold  did  not  meet  USAA  Life's 
expectations,  which  made  the  Policies' 
less  advantageous  from  the  standpoint 
of  both  USAA  Life  and  Policy  owners. 

4.  Accordingly,  sales  of  new  Policies 
were  suspended  in  February  1989,  and, 
in  June  1989,  USAA  Life  mailed  to  all 
Policy  owners  a  letter  that  offered  Policy 
owners  two  previously  unavailable 
options  for  terminating  their  Policies. 

5.  These  new  options  were  (a)  to 
receive  a  specified  amount  of  cash  or  (b) 
to  receive  a  flexible  premium  fixed 
benefit  life  insurance  policy  issued  by 
USAA  Life  ("Universal  PoUcy")  having  a 
specified  cash  value.  The  specified 
amount  of  cash  or  cash  value,  as  the 
case  may  be,  was  guaranteed  to  be  not 
less  than,  among  other  things,  the 
greater  of  (i)  the  Policy's  cash  value  (less 
any  outstanding  Policy  loan  balances) 
as  of  June  13, 1989,  plus  a  15%  bonus 
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(subject  to  appropriate  adjustment  for 
premium  payments,  loan  transactions  or 
withdrawals  subsequent  to  January  13, 
1989)  or  (ii)  tiie  Policy's  cash  value  on 
the  date  the  exchange  or  cash-out  was 
effected. 

6.  All  Policy  ovimers  were  also  given 
the  option  of  declining  the  exchange  or 
cash-out  offer  altogether  or  surrendering 
their  Policies  for  their  cash  values  at  any 
time  prior  to  the  time  the  exchange  or 
cash-out  was  effected. 

7.  All  Policy  owners  accepted  either 
the  exchange  or  cash-out  option  and  all 
exchanges  and  cash-outs  were  effected 
on  September  14, 1989.  Checks  were 
mailed  to  Policy  owners  on  September 
19, 1989  in  the  full  amount  of  all  cash-out 
proceeds  due  to  them.  Subsequently, 
USAA  Life  has  caused  all  of  Applicant's 
shares  of  record  held  by  USAA  Life  or 
the  Separate  Account  to  be  redeemed. 
Because  these  were  all  of  Applicant's 
outstanding  shares.  Applicant  paid  out 
all  of  its  assets  as  redemption  proceeds 
or  as  a  liquidating  dividend  or 
distribution  at  the  time  of  said 
redemption.  AppUcant  therefore,  has  no 
assets  and  no  intention  to  acquire  any 
assets  in  the  future. 

8.  Applicant  has  no  security  holders 
and  no  known  debts  or  other 
outstanding  liabilities,  and  AppUcant  is 
not  a  party  to  any  known  litigation  or 
administrative  proceedings. 

9.  Applicant  is  not  now  engaged,  and 
does  not  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

10.  All  expenses  incurred  in 
connection  with  the  liquidation  of 
Applicant  and  deregistration  under  the 
securities  laws  have  been  borne  by 
USAA  Life.  Each  Policy  owner  received 
from  USAA  Life,  pursuant  to  the 
exchange  or  cash-out  offer,  an  amount 
of  Universal  Life  cash  value  or  an 
amount  of  cash  that  was  greater  than 
the  cash  value  of  his  or  her  Policy  on 
September  14, 1989. 

11.  Applicant  has  filed  articles  of 
dissolution  with  the  State  of  Maryland, 
and  said  articles  have  been  accepted  by 
the  state. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Kati. 
Secretary. 

[FR  Doa  89-28869  Filed  11-8-89;  8:45  am) 
■nxMO  cooe  •oio-ei-M 


[H 


No.  IC-172S0;  File  Na  •11-4124] 


Variable  Account  A  of  USAA  Life 
Insurance  Co;  Notice  of  Application 

Decemlier  1, 1908 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  to  Application  for  Order 

under  the  Investment  Company  Act  of 

1940  ("1940  Act"). 

Applicant:  Variable  Account  A  of 
USAA  Life  Insurance  Company. 

Relevant  1940  Act  Section:  Order 
requested  under  Section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  October  27, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  26, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail  and  also  send  the 
request  to  the  Secretary  of  the  SEC. 
along  with  proof  of  service  by  affidavit 
or,  for  attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
addresses:  SEC  450  Fifth  Street  NW., 
Washington.  DC  20549.  AppUcant  9800 
Fredericksburg  Road,  San  Antonio. 
Texas  78288. 

FOR  FURTHER  INFORMATION  CONTACT. 
Jeffrey  M.  Ulness.  Attorney,  (202)  272- 
3027  or  Clifford  D.  Kirsch,  Acting 
Assistant  Director,  (202)  272-2061 
(Office  of  Insurance  Products  and  Legal 
Compliance,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
appUcation;  the  complete  appUcation  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3262 
(in  Maryland  (301)  253-4300). 

AppUcant's  Representations 

1.  AppUcant  is  a  separate  investment 
account  of  USAA  Life  Insurance 
Company  ("USAA  Life")  established 
under  the  insurance  laws  of  the  state  of 
Texas.  AppUcant  is  a  unit  investment 
trust  investment  company,  registered 
under  the  1940  Act  AppUcant  filed  its 
notice  of  registration  under  the  1940  Act 
and  a  Form  N-8B-2  registration 
statement  on  October  11, 1984. 


2.  Applicant  and  USAA  Life  a  Form  S- 
6  registration  statement  under  the 
Securities  Act  of  1933  on  October  11, 
1984,  v^iich  registration  statement  as 
amended,  was  declared  effective  by  the 
Commission  on  August  26, 1985.  The 
Form  S-6  registration  statement  pertains 
to  units  of  interest  under  USAA  Life's 
flexible  premium  variable  life  insurance 
poUcies  ("PoUcies"),  which  are  funded 
through  AppUcant  Four  classes  of  units 
were  registered,  each  corresponding  to 
one  of  AppUcant's  four  subaccounts: 
Balanced  Subaccount  Growth 
Subaccount  Income  Subaccount  and 
Money  Market  Subaccount. 

3.  Tbe  pubUc  offering  of  PoUcies 
commenced  on  May  12, 1986,  but 
according  to  AppUcant  the  volume  of 
Policies  sold  did  not  meet  USAA  Life's 
expectations,  which  made  the  Policies 
less  advantageous  from  the  standpoint 
of  both  USAA  Life  and  PoUcy  owners. 

4.  Accordingly,  sales  of  new  PoUcies 
were  suspended  in  February  1989,  and, 
in  Jime  1989,  USAA  Life  mailed  to  aU 
Policy  owners  a  letter  that  offered  PoUcy 
owners  two  previously  unavailable 
options  for  terminating  their  PoUcies. 

5.  These  new  options  were  (a)  to 
receive  a  specified  amount  of  cash  or  (b) 
to  receive  a  flexible  premium  fixed 
benefit  life  insurance  policy  issued  by 
USAA  Life  ("Universal  PoUcy")  having  a 
specified  cash  value.  The  specified 
amount  of  cash  or  cash  value,  as  the 
case  may  be,  was  guaranteed  to  be  not 
less  than,  among  other  things,  the 
greater  of  (i)  the  PoUcy's  cash  value  (less 
any  outstanding  Policy  loan  balances) 
as  of  June  13, 1989.  plus  a  15%  bonus 
(subject  to  appropriate  adjustment  for 
premium  payments,  loan  b'ansactions  or 
withdrawals  subsequent  to  January  13. 
1989)  or  (ii)  the  PoUcy's  cash  value  on 
the  date  the  exchange  or  cash-out  was 
effected. 

6.  AU  PoUcy  owners  were  also  given 
the  option  of  declining  the  exchange  or 
cash-out  offer  altogether  or  surrendering 
their  PoUcies  for  their  cash  values  at  any 
time  prior  to  the  time  the  exchange  or 
cash-out  was  effected. 

7.  All  Policy  owners  accepted  either 
the  exchange  or  ca^h-out  option  and  all 
exchanges  and  cash-outs  were  effected 
on  September  14, 1989.  Checks  were 
mailed  to  Policy  owners  on  September 
19, 1989  in  the  full  amount  of  aU  cash-out 
proceeds  due  to  them.  Subsequently, 
USAA  Life  has  caused  all  of  AppUcant's 
assets  to  be  transferred  to  USAA  Life's 
general  account  and  AppUcant 
therefore,  has  no  assets  and  no  intention 
to  acquire  any  assets  in  the  future. 

8.  AppUcant  has  no  security  holders 
and  no  know  debts  or  other  outstanding 
UabiUties,  and  AppUcant  is  not  a  party 
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to  any  known  litigation  or 
administrative  proceedings. 

9.  Applicant  is  not  now  engaged,  and 
does  not  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

10.  All  expenses  incurred  in 
connection  with  the  liquidation  of 
Applicant  and  deregistration  under  the 
securities  laws  have  been  borne  by 
USAA  Life.  Each  Policy  owner  received 
from  USAA  Life,  pursuant  to  the 
exchange  or  cash-out  offer,  an  amount 
of  Universal  Life  cash  value  or  an 
amount  of  cash  that  was  greater  than 
the  cash  value  of  his  or  her  Policy  on 
September  14, 1989. 

11.  USAA  Life  will  file  with  the  Texas 
State  Board  of  Authority  and  issue  a 
new  Certificate  of  Authority  deleting 
USAA  Life's  variable  contract  authority. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jooathan  G.  Katz, 
Secretary. 

[FR  Doc.  8&-28870  Filed  12-»-«9;  8:45  amj 
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STATE  DEPARTMENT 

OvorMM  Schools  Advltory  Council; 


The  Overseas  Schools  Advisory 
Council,  Department  of  State,  will  hold 
its  Executive  Committee  meeting  on 
Friday,  January  19. 1990.  at  9:30  a.m.  in 
Conference  Room  1105,  Department  of 
State  Building.  2201  C  Street,  NW., 
Washington.  DC.  The  meeting  is  open  to 
the  public. 

Agenda  items  scheduled  for 
discussion  are  as  follows: 
I.  Council  Program  of  Education 
Assistance 

(a)  Final  Report  of  1988  Program  and 
Initial  Report  on  1989  Program 

(b)  Council's  Efforts  in  Securing 
Contributions  for  1989  Program 

(c)  Recommendations  of  Council's 
Evaluation  Committee  Regarding 
Projects  Submitted  by  Regional 
Overseas  Schools  Associations  for 
1990  Program 

n.  Forum  on  Current  Conditions  of  U.S. 

Education 
m.  Initial  Results  of  Surveys  Concerning 

Schools  Fund-Raising  Drives  and 

Activities  of  Overseas  Schools 

Regional  Associations 
IV.  Report  of  the  Subcommittee  to 

Increase  U.S.  Firms  Participation  in 

American-sponsored  Overseas 

Schools  Activities 


V.  Council's  Communication  with  U.S. 

Corporations  and  Foundations 

VI.  Selection  of  Date  of  Council's 

Annual  Meeting 
Access  to  the  State  Department  is 
controlled.  Members  of  the  public 
desiring  to  attend  the  meeting  may  write 
to  the  Overseas  Schools  Advisory 
Council,  Department  of  State,  Room  245, 
SA-29,  Washington.  DC  20522-2902  or 
telephone  Ms.  Joyce  Bruce  on  area  code 
703-875-7943.  prior  to  January  19.  The 
public  may  participate  in  discussions  at 
the  Chairman's  instructions. 

Dated:  November  7, 1989. 
Ernest  N.  Mannino, 

Executive  Secretary,  Overseas  Schools 
Advisory  Council. 
[FR  Doc  89-28844  Filed  12-6-69: 8:45  am] 
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DEPARTMENT  OF  STATE 

(PubNc  Notice  CM-4/1331] 

Shipping  Coordinating  Commlttae; 
Moating 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  1000  on  Wednesday,  20 
December  1989,  in  Room  2415  of  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street.  SW.,  Washington.  DC  This 
public  meeting  is  being  held  in 
preparation  for 

1.  The  International  Maritime 
Organization  (IMO)  Conference  on  the 
Revision  of  the  1974  Athens  Convention 
relating  to  the  Carriage  of  Passengers 
and  their  Luggage  by  Sea  (London.  26-30 
March  1990);  and 

2.  The  62nd  session  of  the  IMO  Legal 
Committee  (London,  2-6  April  1990). 

Brief  reports  will  also  be  presented 
concerning  two  recent  international 
negotiating  sessions: 

1.  The  3rd  round  of  Intergovernmental 
Talks  on  the  question  of  liability  and 
compensation  related  to  maritime 
carriage  of  hazardous  and  noxious 
substances  (HNS)  (London.  21-22 
September  1989);  and 

2.  The  6th  and  final  session  of  the 
IMO/UNCTAD  (United  Nations 
Conference  on  Trade  and  Development) 
Joint  Intergovermnental  Group  of 
Experts  (JIGE)  on  Maritime  Liens  and 
Mortgages  (London.  25-29  September 
1989). 

The  IMO  Conference  on  the  1974 
Athens  Convention  will  take  up  a  draft 
protocol  adopted  by  the  IMO  Legal 
Committee  at  its  eoth  Session  in  October 
1988.  The  draft  protocol  is  limited  in 


scope,  seeking  only  to:  (1)  Enhance  the 
compensation  available  thereunder;  and 
(2)  introduce  a  simplified  procedure  for 
updating  the  compensation  amounts. 

The  U.S.  has  not  ratified  the  1974 
Athens  Convention.  The  upcoming 
conference  negotiations  are  important 
from  the  VS.  perspective,  however,  in 
view  of  both  the  significant  passenger 
cruise  trade  and  the  relationship  of  the 
1974  liability  limits  to  those  in  other 
international  liability  regimes  currently 
under  consideration. 

With  respect  to  HNS  liability  and 
compensation,  the  IMO  Legal  Committee 
has  resumed  work  on  this  subject  in  an 
effort  to  develop  an  international  HNS 
regime  which  will  prove  more 
acceptable  than  that  which  was 
considered  but  not  adopted  at  the  1984 
Diplomatic  Conference  on  Liability  and 
Compensation  for  Damage  in 
Connection  with  the  Carriage  of  Certain 
Substances  by  Sea.  It  should  be  noted 
that  development  and  implementation  of 
an  international  HNS  regime  would 
have  significant  impacts  on  a  wide 
range  of  U.S.  interests  related  to  the 
maritime  and  chemical  industries, 
government  and  the  environment. 

Recent  negotiating  developments 
indicate  a  continuing  strong 
international  desire  to  expedite  this 
HNS  work.  As  a  result,  it  is  expected 
that  the  Legal  Committee's  entire  e2nd 
session  will  be  devoted  to  this  subject. 
The  U.S.  is  currently  preparing  an  HNS 
paper  for  the  62nd  session,  and  a 
progress  report  will  be  provided  at  the 
SHC  meeting. 

The  foregoing  topics  will  be  discussed 
at  the  open  SHC  meeting.  The  views  of 
the  public,  and  particularly  those  of 
affected  maritime  commercial  and 
environmental  interests,  are  requested. 
Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room. 

For  further  information  or  to  submit 
views  concerning  any  of  the  topics  to  be 
discussed  at  the  SHC  meeting,  contact 
either  Captain  Jonathan  Collom  or 
Lieutenant  Commander  Frederick  M. 
Rosa,  Jr..  U.S.  Coast  Guard  (G-LMI). 
2100  Second  Street  SW..  Washington. 
DC  20593,  telephone  (202)  267-1527, 
telefax  (202)  267-4163. 

Dated:  November  22. 1989. 
Thomas  |.  Wajda. 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  89-28845  Filed  12-8-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fodoral  Aviation  Administration 

[Summary  Notice  Na  PE-e»-451 

Patltion  for  Exemption 

Summary  of  Pttitiona  Rocohrtd; 
Olapoaltiona  of  PotMont  iMuad 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  acitivities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
dispositioa 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  January  1, 1990. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attii:  Rules  Docket  (AGC-10), 
Petition  Docket  No.        .  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  tiie  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  8  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.  on 
December  4. 1989. 
Denis*  Donohue  HoO, 

Manager.  Program  Management  Staff  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  24041. 


Petitioner  BuUer  Aircraft  Co. 
Regulations  Affected:  14  CFR 
91.211(a)(1). 

Description  of  Relief  Sought-  To 
extend  Exemption  No.  2989,  as 
amended,  that  allows  petitioner  to 
operate  its  Douglas  DC-6  and  DC-7 
aircraft  without  a  flight  engineer  during 
flightcrew  training,  ferry,  and  test  flights 
conducted  in  preparation  for  firefighting 
operations  under  part  137  of  the  FAR. 
Exemption  No.  2989,  as  amended,  will 
expire  on  April  30, 1990. 
Docket  No.:  25400. 
Petitioner  Big  Sky  Transportation 
Company. 

Sections  of  the  FAR  Affected:  14  CFR 
135.181(a)(2). 

Description  of  Relief  Sought-  To 
extend  Exemption  No.  4923  that  allows 
petitioner  to  operate  its  Swearingen  SA 
226TC  Metro  II  airplanes  under  IFR  or 
under  VFR  over  the  top  on  V538 
between  FCA  VOR/DME  and  the  Piken 
Intersection  at  an  altitude  that  will 
allow  drift  down  to  a  flight  altitude  not 
below  the  MEA  over  those  routes  using 
manufacturer's  approved  performance 
data.  Exemption  No.  4923  will  expire  on 
April  30, 1990. 
Docket  No.:  254i5 
Petitioner  Aviation  Systems,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
91.79(b)  and  (c),  91.109,  and  91.121. 
Description  of  Relief  Sought-  To 
extend  Exemption  No.  5020  that  allows 
petitioner  to  conduct  flight  inspections 
of  navigational  landing  cuds.  Exemption 
No.  5020  will  expire  on  February  28. 
1990. 
iDocAe//Vo.;  25989 
Petitioner  Capitol  City  Express. 
Sections  of  the  FAR  Affected:  14  CFR 
43.2(g). 

Description  of  Relief  Sought-  To  allow 
petitioner's  pilots  to  change  the  seat 
configuration  in  air  taxi  aircraft. 

Docket  No.:  2A950 

Petitioner  General  Electric  Company, 
Aircraft  Engine  Business  Group.      

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)  (1)  and  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4675  that  allows  Class  L  n,  and  ED 
products,  which  have  been 
manufactured,  assembled,  and  tested  by 
Rolls  Royce  Limited,  located  in  Derby. 
England,  to  be  eligible  for  the  issuance 
of  export  airworthiness  approvals. 
Exemption  No.  4675  will  expire  on 
December  29, 1989.  Grant  November  27, 
1989,  Exemption  No.  4675A. 

Docket  No.:  25624 

Petitioner  McDonnell  Douglas 
Airplane  Company. 

Regulations  Affected:  14  CFR  121.411 
and  121.413  and  Part  121,  Appendix  H. 


Description  of  Relief  Sought/ 
Disposition-  To  allow  petitioner  and  any 
Part  121  certificate  holder  who  contracts 
with  petitioner  for  training  to  use  certain 
of  petitioner's  instructor  pilots  and,  if 
appropriate,  flight  engineer  instructors 
to  train  the  initial  cadre  of  pilots  and 
flight  engineers  and  also  to  train  the 
certificate  holder's  airmen  in  initial 
upgrade,  transition,  differences,  and 
recurrent  training  without  petitioner's 
instructors  meeting  all  of  the  training 
requirements  of  subpart  N  and 
employment  requirements  of  part  121, 
Appendix  H.  Grant  November  30, 1989, 
Exemption  No.  5117. 

Docket  No.:  25700 

Petitioner  Flight  International 

Sections  of  the  FAR  Affected:  14  CFR 
2125(b)(2)  and  91.36(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  operation  of 
petitioner's  Northrop  F-^  aircraft  in  the 
restricted  category  for  compensation  for 
carriage  of  defense-related  equipment 
Exemption  not  Required,  November  20, 
1989. 

Docket  No.:  20052 

Petitioner  Trans  World  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.1303(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  operation  of  two 
U.S.-registered  Lockheed  L-100-385-1- 
15  airplanes,  Serial  Numbers  193U-1201 
and  193U-1203.  with  an  overspeed 
warning  tolerance  6  knots  greater  than 
allowed  by  the  FAR.  The  petitioner 
requested  an  indefinite  time  period  for 
the  exemption.  Grant  November  17. 
1989,  Exemption  No.  5113. 

Docket  No.:  006NM 

Petitioner  Aerospatiale. 

Sections  of  the  FAR  Affected- 14  CFR 
25.571(e)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
4385  that  allows  type  certification  of  the 
Model  ATR  42  without  showing  that  the 
airplane  is  capable  of  successfully 
completing  a  flight  during  which  hkely 
structural  damage  occurs  as  a  result  of 
propeller  blade  impact  The  amendment 
to  Exemption  No.  4385  would  permit 
such  type  certification  of  the  later  Model 
ATR  72.  Grant  November  14, 1989, 
Exemption  No.  4385A. 

[FR  Doc.  89-28801  Filed  12-8-89:  8:45  am] 
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Accep?anc«  of  Note*  Expts^-'-  -'-  ■4apm 
f^O  R«<!u«8t  for  Review  01  Mots* 
Comt>«r>t>u<fv  '-''ogram for  KMhoto 

AOCNCr.  Federal  Aviation 

Administration.  DOT. 

AcnoM:  Notice. 

summary:  The  Federal  Aviatioa 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
map*  submitted  by  State  of  Hawaii, 
Department  of  Transportatiffi)  for 
Keahole  Airport  under  tiie  provisions  of 
title  I  of  the  Aviatioo  Safety  and  None 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
tha  was  submitted  for  Keahole  Airport 
imder  part  150  in  conjunction  with  the 
noise  exposuire  map.  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  May  13, 1900. 
EFKCnvc  DATE  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  14, 
1989.  The  public  comment  period  ends 
January  13, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
I-foward  S.  Yoshioka,  Supervisor. 
Planning  Section.  AWP-611.  P.O.  Box 
92007,  Woridway  Postal  Center,  Los 
Angeles,  California  9000^2007, 
Telephone:  213/297-1250.  Comments  on 
the  propsoed  noise  compatibility  should 
also  be  submitted  to  the  above  office. 

SUPPLEMCKTARY  INFORMATION:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Keahole  Airport  are  in  compliance 
with  applicable  requirements  of  part 
1 50,  effective  November  14, 1989. 
Further.  FAA  is  reviewing  a  proposed 
noise  compatibility  program  for  that 
airport  wWch  will  be  approved  or 
disapproved  on  or  before  May  13, 1990. 
This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  tide  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community. 


government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  act  may  submit 
a  noise  compatible  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  State  of  Hawaii.  Department  of 
Transportation,  submitted  to  the  FAA 
on  April  4. 1988  and  revised  on 
September  20, 1989,  noise  exposure 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  preparatioo  of  the  Revised 
Noise  Compatibility  Program,  Keahole 
Airi>ort  Hawaii,  dated  November  1987. 
It  was  requested  that  the  FAA  review 
this  material  as  the  noise  exposure 
maps,  as  described  in  secticm  103(a)(1) 
of  die  Act  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  State  of 
Hawaii,  Department  of  Transportation. 
The  specific  maps  under  consideration 
are  Exhibits  5. 8  and  7  in  the  submission. 
The  FAA  has  determined  that  these 
maps  for  Keahole  Airport  are  in 
compliance  with  applicable 
requirements. 

This  determination  is  effective  on 
November  14, 1989.  FAA's  determination 
on  an  airport  operator's  noise  exposure 
maps  is  limited  to  a  finding  that  the 
maps  were  developed  in  accordance 
with  the  procedures  contained  in 
appendix  A  of  FAR  part  150.  Such 
determination  does  not  constitute 
approval  of  the  applicant's  data, 
information  or  plans,  or  a  commitment 
to  approve  a  noise  compatibility 
program  or  to  fund  the  implementation 
of  Uiat  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  die 


provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  throu^  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  { 150.21  of 
FAR  part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Keahole 
Airport  aliso  effective  on  November  14. 
1989.  Preliminary  review  of  the 
submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program. 

The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  13, 1990. 
The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  imdue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
617.  Washington.  DC  20591. 

Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division.  Room  6E25. 15000  Aviation 
Boulevard.  Hawthorne.  California 
90281. 

State  of  Hawaii,  Department  of 
Transportation,  Airports  Division, 
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Honolulu  International  Airport  Gate 
31.  Honolulu,  Hawaii  96819. 
State  of  Hawaii,  Department  of 
Transportation,  Airports  Division, 
District  Office  Manager,  Keahole 
Airport  Kailua-Kona.  Hawaii  96740. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Hawthorne,  California  on 
November  14, 1989. 
HennanC  Bliss. 

Manager,  Airports  Division,  A  WP-600. 
[FR  Doc.  89-28804  Filed  12-8-89;  8:45  am] 

MLUNQ  COOE  4t10-1S-H 


Radio  Technical  Commission  for 
AerofMUtics,  Spsdal  Committee  161— 
IMinimum  Aviation  Systam 
Performance  Standards  for  Radio 
Determination  Satemta  Service; 
iMeeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  eighth  meeting  of 
Radio  Technical  Committee  for 
Aeronautics  (RTCA)  Special  Committee 
161  on  Minimum  Aviation  System 
Performance  Standards  for  Radio 
Determination  Satellite  Service  to  be 
held  January  9-10, 1990,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Sti-eet  NW..  Suite  500. 
Washington.  DC  20005.  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  consideration  of  Comments 
to  Proposed  Final  Draft  Report 
"Minimum  Aviation  System 
Performance  Standards  for  Radio 
Determination  Satellite  Service  (RDSS). 
RTCA  Paper  No  XXX-89/SC161-XX;  (3) 
other  business;  and  (4)  date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Sti^et  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0286. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 


Issued  in  Washington,  DC  on  November 
29,1989. 

Geoffrey  R.  Mclntyre, 
Designated  Officer. 

(FR  Doc.  89-28602  Hied  12-8-89;  8:45  am] 
MLUMQ  COOC  4«10-1»-M 


Airport  Traffic  Control  Tower  at  Haiiey, 
ID;  Estal>lishment 

Notice  is  hereby  given  that  on  or 
about  December  1. 1989,  an  airport 
traffic  control  tower  will  be  opened  at 
the  Friedman  Memorial  Airport,  Haiiey, 
Idaho.  Hours  of  operation  v^l  be  7  a.m. 
to  11  p.m.  local  time  daily,  7  days  a 
week.  This  information  will  be  reflected 
in  the  FAA  Organization  Statement  the 
next  time  it  is  issued. 
(Sec.  313(a),  72  Stat  752;  49  U.S.C  1354). 

Issued  in  Seattle,  Washington,  on 
November  17, 1989. 
Larry  Andriesen, 

Acting  Regional  Administrator,  Northwest 
Mountain  Region. 
(FR  Doc.  B9-28803  Filed  12-8-89;  8:45  am] 

BMXINO  COOE  4S10-13-M 


Maritime  Administration 
[Docket  NaS-857] 

American  Maritime  Transport,  Inc, 
Application  for  a  waiver  to  permit 
Certain  Foreign-Flag  Operations  by  an 
Affiliate 

American  Maritime  Transport,  Inc. 
(AMT)  by  appUcation  dated  October  24, 
1989,  as  supplemented  and  amended  by 
letters  of  November  16, 1989,  November 
29. 1989,  and  December  6. 1969,  requests 
a  waiver  of  the  provisions  of  section 
804(a)  of  the  Merchant  Marine  Act  1936. 
as  amended  (Act),  for  foreign-flag 
operations  by  Ultramar  Shipping 
Company,  Inc.  (Ultramar). 

The  Applicants  have  requested  the 
approvals  required  for  the  acquisition  of 
49  percent  of  AMT  by  Ultramar  and  the 
acquisition  by  a  limited  partnership  to 
be  composed  of  AMT  (51  percent)  and 
Ultramar  (49  percent)  of  the  subsidized 
vessels  GOLDEN  ENDEAVOR. 
ULTRAMAR,  and  ULTRASEA.  Although 
Ultramar  operates  foreign-flag  vessels, 
the  Applicants  aver  that  a  section  804 
waiver  is  not  necessary  since  Ultramar 
has  no  voting  power  in  AMT.  By  letter  of 
November  24, 1989,  the  Maritime 
Administrator  advised  the  Applicants 
that  a  waiver  of  section  804  is  required 
for  Ultramar  to  purchase  any  interest  in 
AMT.  Subsequently,  the  Applicants 


requested  a  section  804  waiver  for  the 
remaining  term  of  AMTs  subsidy 
contracts,  approximatelv  five  years. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  Room  7300,  Nassif 
Building.  400  Seventh  Stieet  SW., 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
December  15, 1989.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  appUcation,  as  filed  or 
as  may  be  amended.  The  Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies)). 

By  Order  of  the  Maritime  Administrator. 

Dated:  December  7, 1989. 

fames  E.  Saaii, 

Secretary,  Maritime  Administration. 

[FR  Doc.  89-28970  Filed  12-7-89;  12:33  pro] 

BIUJNO  COOE  4l10-«t-ll 


Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Application  for 
Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  April-June  1989.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Application" 
portion  of  the  table  below  as  follows: 
l^Motor  vehicle,  2— Rail  fteight  3 — 
Cargo  vessel,  4 — Cargo-only  aircraft  5 — 
Passenger-carrying  aircraft  Application 
numbers  prefixed  by  the  letters  EE 
represent  applications  for  Emergency 
Exemptions. 


';cfi- 
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Renewal  and  Party  to  Exemptkn«8 


Na 


2S82-X 

2S62-X.. 

2Sa2-X- 

2700-X.. 

38e7-X. 

4291-X.. 

4338-P- 
4453-X~ 

4453-X- 

4453-X- 

4453-X„ 

445»-X.. 

4453-X.. 

4453-X. 

4453-X.. 


4453-X 

4453-X 

4453-X. 

4575-P 

4684-X...„ 

48«4-P 

4884-P 

4884-P 

4384-P 

4884-P  ...... 

4884-P 


Exomptiof)  No. 


0OT-E2Sa2.. 

DOT-E2S82.- 

0OT-E2S82- 

OOT-C27W-. 

0OT-E3667.„ 

DOT-E  4291 . 

DOT-€4338_ 
OaT-E4453_. 

0OT-E44S3- 
DOT-E4453.- 
CX3T-£4453_. 
DOT-E  4453 ... 
0OT-E4453... 
DOT-E  4453.. 
DOT-E  4453 ... 
DOT-E  4453 ... 
DOT-E  4453-. 
DOT-E  4453 - 
OOT-E4575_ 
DOT-E  4884 .. 


DOT-E  4884 
0OT-E4884 
DOT-E  4884 ... 
DOT-E  4884. 
DOT-E  4884. 
DOT-E  4884 . 


ApptcwH 


Air  Produdi  and  Owmicals,  Inc.. 
PA. 


SoOcatrenic  Ctmrtcttt,  Inc.  Fair- 

MaViMon  Gm  Products,  Inc.,  S«- 
NJ. 


Attn  Powdar  Co«npany,  Daltat,  TX„ 


Gfoandyk*  Tramport.   Inc.,   Enid, 
OK. 

Unitad  TactvwIOQiaa  Cofp./CI>anii. 
cat  SyMama  U»,  San  Jose,  CA. 

Akzo  Ctwmicala  Inc.,  Chicago,  M 

EI  Dorado  Ctwnicai  Company,  St 
Loi^Ma 

Pacoo,  mc  Otynvia,  WA 


Alamo  ExpkMMaa  Company,  Inc., 
HouatorvTX 

Strawn  ExpkMMaa.  Inc.,  Dallas,  TX.. 


IRECO.   Incorporalod,    Salt   Lake 
CJty,  UT. 

Auattn   Powrdar  Company,   Cl«v*- 
land.OK 

Wampum     HartKvara     Company, 
Naw  Oaliloa.  PA. 

A.  M.  Contracting.  Grova  City.  PA..... 


Maynas      E)vioaiMW      Company, 
Laa's  Summil.  MO. 

Minino  Saivteaa  Mamationai  (MSI) 
Salt  Laka  CHy,  UT. 

CharokM  Producta,  inc.,  Jefferson 
aty,Ta 


iktdm  Gaaaa  oi  tte  Great  lahoa. 

mc  aawaland.  OH. 
Union  Caibida  Ctiemicals  A  Plas- 

lica  Company  Inc.,  Oanbury,  CT. 


Linda  Gasea  o(  New  England,  Inc., 
West  Hartford.  CT. 

Unde  Gasea  of  The  Mid-AHarMc, 
Moorastown,  NJl 

_  UNIGAS.  Inc..  Ponca,  PR 


IJi«la 
Tampa,  FU 


of    Florida,    Inc., 


Regutation(s)  afleded 


Unde  Gases  of  Southern  Cafifor- 
nia,  Inc  Santa  Ana.  CA. 

Unde  Gaaes  of  The  Midweat.  Inc.. 


48  CFR  175.3,  p«t  173,  subparts 
D,  E.  F,  Q. 

48  CFR  175.3.  pMt  173.  Subpwts 
0.  E,  F,  Q. 

49  CFR  175.3,  p«t  173.  subparts 
D,  E  F,  Q. 

49  CFR  173.62.  173.93.  17eL76(h). 

177  J21,  177.834<LX1). 

177.83S<k).  48  CFR  part  14«. 
49  CFR  1 73.31 5(a) 


49CFR173.239a(aX2). 


49    cm     173.119(n4,     173245a. 

173.247,  174.63<lb). 
49  CFR   17Z101,    173.1 14a(hM3). 

176.415,  176.83. 

49  CFR  17^101,  173.1 14a(hK3). 
176.415,  176.83. 

48  CFR  172.101,  173.1 14a<h)0), 
176.415,  176.83. 

49  CFR  17^101.  173.1 14a(h)(3). 
176.415. 176.83. 

49  CFR  172.101,  173.114a(h)(3). 
176.415,  176.83. 

49  CFR  17^101,  173.1 14a(^)(3). 
176.415,  176.63. 

49  CFR  172.101,  173.114a(h)<3). 
176.415,  176.83. 

49  CFR  172.101.  173.114a(hK3), 
176.415.  176l83. 

49  CFR  172.101,  173.1 14a(h)(3), 
176.415,  176.83. 

49  CFR  17^101,  173.114a(hX3). 
176.415. 176.83. 

49  CFR  172.101,  171114a(h)(3), 
176.415,  17ej3. 

49  CFR  173.314(c).  173315(a) 

49  CFR  173.119(m),  173.138, 
173.247.  173.2S1,  173.302(aK1). 
173.304. 173.aa.  175.3, 17a61. 

49  CFR  173.1 19(m),  17X136, 
173J47.  173.251,  173.203(a)(1), 
173.304,  173.3a.  175.3,  178.61. 

49  CFR  173.1t9(m),  173.136, 
173L247.  173.251,  173.302(a)(1). 
173J04,  173.3a.  175.3.  178.61. 

48  CFR  173.119(m).  171136. 
173.247.  173.251.  173.302(a)(1). 
173.304.  173.3*  176.3,  178.61. 

48  CFR  17ai19(m).  173.136. 
173^47.  173.251.  173J02(a)(1). 
173J04, 173.3a.  175A  178.61. 

49  CFR  173.119(m).  173.136. 
173.247,  173.251,  173.302(a)(1), 
173.304.  173.3a.  175.3,  178.61. 

49  CFR  173.1 19(m),  173.136, 
173247,  173251.  173.302(a)(1). 
173.304. 173.3a.  175.3. 176.61. 


Nature  of  exemption  thereof 


To  auttiorize  shipment  of  certsin  hazardous  materlaia  in 
cylinders  made  In  compliance  with  DOT  Specillcaflon 
3E1800.  with  certan  excepboos.  (Modes  1,  2.  3,  4.) 

To  authorize  st«pmerrt  ol  certain  hazardous  maleiials  in 
cylinders  made  in  corrpiiance  with  DOT  SpeciBcalion 
SE1800,  with  certain  excepbona.  (Modes  1,  2.  3,  4.) 

To  auttKxize  trxpmant  of  certain  hazardous  mnlnriala  In 
cylinders  made  in  compliartce  with  DOT  Specification 
3E1800,  with  certam  eitcapliona.  (Modaa  1,  2.  3.  4.) 

To  authorize  shipment  by  cargo  vessel.  (Modsa  1,  3^ 


To  authorize  traraport  of  a  Kammable  compressed  gas  in 

aluminu.71  cargo  ten**  othennise  built  m  compliafKe  with 

Specification  MC-330.  (Mode  1 ) 
To  authorize  use  of  a  non-DOT  spedficaiion  aluminum 

portabte  tank,  for  transportation  of  a  certain  oxklizer. 

(Modes  1,  2.) 
To  become  a  party  to  axamptkm  4338  (Modea  1,  2.  3.) 

To  authorize  use  of  a  norvOOT  spadflcabon  buk.  hopper- 
type  tank,  for  transportainn  of  blasllig  aganl.  ooa.,  or 
ammonium  nitrste-fuei  oil  moctma.  (Modes  1. 3.) 

To  authorize  use  ol  a  norvOOT  spedfcatlon  buBi,  hopper- 
type  tank,  for  transportation  of  blasting  agent  n.o.s.,  or 
ammonium  nitrat»-fue<  o«l  mixtures.  (Modes  1 ,  3.) 

To  authorize  use  of  a  norv-CXDT  specification  txilk,  hopper- 
lype  tank,  tor  fransportation  of  Masting  agent  n.04.,  or 
ammonium  nitrate-fuel  oil  moturaa.  (Modes  1. 3.) 

To  authorize  use  of  s  non-OOT  spadflcallon  buk.  hopper- 
iype  tank,  for  transportation  of  blasting  agent  n.o.a..  or 
ammonium  nitrate-fuel  oi  mixtures.  (Modes  1 .  3.) 

To  sutfKxize  use  of  s  noivOOT  spea+K  a-  -  :x.*.  hopper- 
type  tank,  tor  transportation  of  biasti..w  !«.;«  i.  aoA,  or 
ammonium  nitrale-fuel  oi  mtxturea.  (Modes  1,  34 

To  auttKxize  use  of  s  non-OOT  apedficalion  bulk,  hopper- 
type  tank,  for  transpoitadon  of  biasang  agent  n.o.8..  or 
ammonium  iiitiBlafciaf  o8  mMuraa.  (Modee  1,  3.) 

To  authorize  use  of  a  norvOOT  spacWcaMoo  bUk.  hopper- 
type  tank,  for  transportaSon  of  blaaMng  agent  n.o.s.,  or 
ammonwm  nilrat»-fuel  oi  mSduraa.  (Modea  1,  3.) 

To  authorize  use  of  a  non-OOT  specflfcatton  buk.  hopper- 
type  tank,  tor  fransportatwn  of  btaskiu  agent  ao.a..  or 
ammorvum  nitrate-fuel  oil  mixturas.  (Modaa  1,  3.) 

To  authorize  uaa  of  a  non-OOT  apedficalion  bi*,  hopper- 
lype  tank,  tor  transportatton  of  blasting  agent.  nx).a.,  or 
ammonkjm  nitrate-tuel  ol  mMur»s  fModes  1,  3.) 

To  authortzs  use  of  a  nofvOOT  tr^x  ^  »rnn  buft,  hopper- 
type  tank,  for  tranaporfbon  at  btastmc  agent  luia..  or 
ammonkjm  nitrate-fuel  olmiMutML    k.>.x>B,      3.) 

To  authorize  use  of  a  norvOOT  spacr.^ >  ,,ik,  hopper- 
lypa  tar*,  tor  transportation  of  bias'  i  •  aos..  or 
ammonum  nitrate-fuel  oi  mixtures.  (Moovs  i .  3.) 

To  become  a  party  to  ajtawption  4575  (Modaa  1,  2.  3.) 

To  auttxxize  an  addittonal  packaging,  non-DOT  specifica- 
•on  steel  cylinders,  having  a  greater  nomir^  water 
capacity  (1000  pourids)  than  la  preeertty  aubKxtzed  (90 
pounds).  (Modea  1.  2. 3.  4.) 

To  become  a  party  to  ewemplion  4884  (Modaa  1.  2,  3L  44 


To  become  a  party  to  exemption  4864  (Modaa  1.  2.  9.  4.) 


To  become  a  party  to  exen^jtion  4884  (Modea  1.  2.  3.  <) 


To  become  a  party  to  awmpttcn  4864  (Modea  t.  2. 3, 44 


To  become  a  party  to  exemptton  4884  (Modes  1,  2.  3, 44 


To  become  a  party  to  exemptton  4884  (Modea  1.  2.  3.  4.) 


''efiwrai   Rp^"?!©" 
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Renewal  ano  Party  to  ExEMPTiONft— Continued 


Appltcstioo 
No. 


4884-P.. 
4884-P.. 
4884-X.. 

4884-P. 

4884-X.. 

4884-X. 


cMSspoon  mx 


DOT-E  4884. - 
Dar-E4a•«-. 

DOT-E  4884 .. 
DOT-E  4884.. 
DOT-E  4884 .. 

DOT-E  4884.. 
Dar-E488«. 


Applicant 


Union   CartMda    InduaWai    Gases, 
Inc  Oanbwy,  CT. 

Unda  Gaaes  of  TTte  Waat  Oak- 
land, CA. 

(senEx,  Ltd.,  Des  Moines.  lA 


Unde  Gaaes  of  the  South,  Inc., 
HoustoM,TX 

Soltatronto  Chemtoala,  Inc..  Fair- 
fieM,  NJ. 


4884-P  ... 

4884-P  „. 

5243-X_ 

5«43-P_ 
S643-P.- 
5748-X.- 

5876-X.- 

5895-X 


Oar-E4884„ 

.  DOT-E  4864.. 
DOT-E  4M4.. 
DOT-E  S249. 


nagiiMton(a)  affected 


5967-X. 


601 6-X... 
6349-P.- 
641 8-P™ 
6538-X.. 


Matheson  Gaa  Products, 
cus,NJ. 

Unton  Cwbtoe  Chemwals  &  Ptaa^ 
tic*  Company  Inc.,  Oanbury,  CH'. 


Airco.    The    BOC    (araup.    Inc.. 
Murray  HHI,  NJ. 


Matheaon  Gas  Producta,  Secau- 
cus,NJ. 

Liarfe  Gases  of  the  Gnat  Lakes, 
OK 


Aoslin    Powder   Company,   Cleve- 
land, OH. 


DOT-E  5643.. 
DOT-E  5643  _ 
OOT-E5749_ 

DOT-E  5876. 

DOT-E  5895. 

DOT-E  5967 . 

DOT-E  6016. 
DOT-E  6349. 
DOT-E  6418 
DOT-E  6638 


Industnai  Gases. 
Inc.,  Danbury,  CT. 

Uada  Gasea  of  the  Great  Lakes. 
Inc.,  Cleveland,  OH. 

E  k  du  Pont  da  Nemours  &  Com- 
pany, Inc  Wilmington,  DE. 


FMC  Corporation.  Philadelphia.  PA. 


40  CFR  173.1 19(m).  173.136. 
173.247.  173.251,  173.30a(a)(1), 
173.304,  173.3a,  175.3,  178.61. 

40  CFR  173.1  t9<m).  173.136, 
173247,  173.251,  173.302(a)(1), 
173J04, 173.3a,  175A  178.61. 

49  CFR  173.1 19(m),  173.136, 
173247,  173251.  173.302(a)(1). 
173.304.  173.3a.  175.3,  178.61. 

49  CFR  173.1 19(m),  173.136, 
173247,  173251,  173JB2(a)r), 
173.304,  173.3a,  175.3,  178.61. 

49  CFR  173.1 19(m),  173.136. 
tTSJar.  t73251,  T73.302(a)(1), 
173.304,  173.3a.  175.3.  178.61. 


48  CFR  17i119(r«*.  173.136. 
•173.247,  173L2&t,  17a302(a)(1), 
173.304,  17313*  T75.3,  178.61. 

49  CFR  r7a.t1*<m).  173.136, 
173.247,  173.251,  173.302(a)(1), 
173.304,  173.3a.  175.3.  178.61. 


49  CFR  173.119(m),  173.136, 
173247,  173.251,  173.302(a)(1), 
t73JB4,  ITSJJa.  175J.  178.61. 


49  CFR  173.119(m),  173.136, 
173.247,  173.251,  173.30a(a)(1), 
173iaa«,  tTSJa,  ITS*  178.61. 

49  CFR  173.119(m),  173.136, 
173.247,  173.251,  173.302(a)(1), 
mj30*.  17M^  ITSa,  YTtM. 

49  CFR  173103(a),  173.66(g)(1), 
177.835(g). 

49  CFR  172.203,  173.318, 
173.320.  176.76(h),  178.338. 

48  CFR  172203,  173.318, 
173.320,  176.76(h),  178.338. 

4a  CFR  1 73.31 5(a>. 


49    CFR    173.366.    178.241. 
107.  Appendix  8. 


Nature  of  exempMon 


e614-X„ 

6ei4-X.- 

6667-P_ 
6702-X_. 


DOT-E  6614  _ 

DOT-E  6614 . 

DOr-E8657. 
DOT-E  6702. 


To  become  a  party  to  axamplton  4884  (IMedae  1,  2.  3,  4.) 


To  became  a  party  to  ajwwplion  4884  (Modaa  1,  2,  3,  44 


To  becom*  a  perty  to  exempbon  4884  (Modea  1,  2,  3,  44 


To  become  a  party  to  exemption  4884  (Modes  1,  2.  3.  44 


To  authorize  shipment  of  certain  Kquefied  and  nonliquefied 
oompreaaad  gaaaa  and  a  flamawMa  iquid  In  a  ataintoaa 
steel  cylinder  compiyiag  with  aH  requirements  of  DOT 
Specification  4BW,  except  for  beirig  fabricated  from 
Type  304  or  Type  316  siairbass  slsaL  (Modaa  1. 2,  3.  4.) 

To  become  a  party  to  exempbon  4864  (Modes  1.  2.  3.  4.) 


Expkjsive  Technotogy.   Inc.,   Fair-    49  CFR   173.100(cc),   173.i04(b), 
«ekl.O.  175.3. 


Rocket  Research  Company,  Red- 
mond. WA. 

Airco  Acety  Arc.  Inc.  PaAicatt.  KY.. 

Unda  Gaasa  of  ttte  Great  Lakes. 

Inc.  Oeveland.  OK 
Maul   Pineapple   Co..   Lto..   Hali- 

maito,  HI. 
Intourgas,    Ptoin   Air   &rJ..   Mian. 

Italy. 

Hasa  Chemicala.  Inc.  Saugua.  CA... 


Caeanmtsr   Chemcal   Corporabon. 
Clearwater.  FL 

TRI-GAS.  Inc  Irving.  TX 

Seiadyn.  Inc  Indianapolis,  IN 


49     CFR      173.304(a)(2).     175.3. 
178.44. 

49  CFR  173.31 5(a) ..._ 

49  CFR  172.101.  173.315(a).- 

49  CFR  173.357(b) _ 

49  CFR  t73.304(d)(3)fO.  178.33 .-» 


49  CFR 

173.277(a)(6). 

49        cm 

173277(a)(6). 


173263(a)(28). 


173263(a)(28). 


49  CFR  173.34(e)(15)(l).  175.3... 


49      (TR      173.2*2(8).      17325. 
173286(C).  175J. 


To  authoriae  aMpn»r«  of  oartala  fiqasliad  and  nonliquefied 
compresaad  gaaaaaitda  flammabto  Kquk)  in  a  stainless 
steel  cylinder  complying  with  all  requirenMrts  of  DOT 
Specificabon  40MIK  aaeapt  lor  keiag  faMcatsd  torn 
Type  304  or  Type  316  stainless  Steel.  (Modes  1,  2,  3,  4.) 

To  authorize  shipment  of  certain  Kquefied  and  nonliquefied 
compressed  gases  end  a  llamrnat)le  liquid  in  a  stainless 
steal  cyNadai  complying  with  ai  requaaments  of  DOT 
Specificabon  4BMf.  SMcept  tor  being  fabricated  from 
Type  304  or  T^«o  316  sttJiHoaa  alaaL  (Modes  1.23.  4.) 

To  become  a  party  to  exemption  4884  (Modes  1.  2,  3,  4.) 


To  become  s  party  to  eiwnpbon  4884  (Modes  1,  2.  3,  4.) 


To  authorize  modified  DOT  specificabon  packaging  for 
transportation  of  Class  C  or  Class  A  exptosives.  (Modes 
1.  2,  34 

To  become  a  party  to  exempbon  5653  (Modea  1,  34 

Ta  become  a  parly  to  saampBon  5643  (Modes  1,  34 

To  authonze  uee  of  samHer  outstoe  dknenaion  valves:  To 
authorize  uae  of  new  bolts  and  studs  ttiat  have  tower 
temperabjre  propertiea,  and  removable  fiberglass  panel. 
(Model) 

To  authonze  transport  of  a  Clase  B  poiaon  m  DOT  Specift- 
cabon  440  mulOwall  paper  bags  or  non-OOT  specifica- 
bon pinch  boeam.  heat-sealed  muibwai  bags.  (Modes  1. 
2.3.) 

To  authonze  use  of  a  rwn-OOT  specification  imer  contairv 
ar  overpacked  in  a  DOT  SpacMtoabon  12H  fiberboard 
box.  or  a  wooden  box.  for  shipment  of  dsss  C  expto- 
sives.  (Modes  1,  2,  3,  4.) 

To  autfionze  use  of  non-OOT  specification  cylinders  corv 
tormmg  m  part  with  DOT  Specificabon  3HT,  tor  shipment 
of  a  ncnflawmabto  gas.  (Modes  1,  Z  4,  54 

To  authorize  shipment  of  iquto  oxygen,  nitrogea  and 
argon  In  non-OOT  specificabon  portable  tanka.  (Mode  1.) 

To  become  a  party  to  exemption  6349  (Modsa  1,  2.  3.) 

To  t>ecome  a  party  to  exempbon  6418  (Mode  t4 

To  authorize  uae  of  a  noivOOT  speaflcabon  inside  noraa- 
fiNabto  metal  container,  for  transportabon  of  a  certain 
flwnmable  gas  (Modes  1,  3.) 

To  authonze  use  of  non-(X3T  specificabon  polyethylene 
bottles,  packed  nside  s  high  density  polyethylene  box, 
tar  tanaportabon  of  certam  corroaive  Iquids.  (Mode  14 

To  authOiiM  uae  of  non-OOT  specificsbon  poiyethyler«e 
botbes,  packed  instde  s  high  der>sity  potyethyterw  box, 
tor  tanaportabon  of  certam  oarnmnm  Iqutos.  (Mode  14 

To  become  a  parly  to  awompbon  6657  (Modes  1,  2,  3,  4, 
5.) 

To  authorize  use  of  glass  or  plasbc  botbes  ovorpacked  In 
a  DOT  Spadficaban  12A  fiberboard  tex  for  certain 
corrosive  ikiutos.  (Modes  1,^3. 44 
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Renewal  and  Party  to  Exemptions— Continued 


AppKcatfon 
Na 


•712-X., 

6765-P. 
6805-P. 
681 6-X.. 


6816-X...™ 
6974-X  ...... 

7023-X 


7051-X. 


7061-X., 


7052-X... 
7052-X... 


7052-X. — 

7052-X 

7052-X 


7052-P..-.. 

7052-P 

7052-P 

7052-l» ...... 

7052-X...... 


7052-P. 
7052-P- 
7052-P - 

7060-X.. 

7060-X.. 

7076-X, 

7269-X 

7282-X. 


Exwnptton  No. 


DOT-E6712. 

DOT-e  6765 . 
DOT-E6805. 
CX3T-E6816. 


0OT-E6816. 
OOT-E  6974 . 
DOT-E  7023 

DOT-E  7051 . 
DOT-E  7051 , 


DOT-E  7052 .... 
DOT-E  7052.... 

DOT-E  7052 .... 

OOT-E  7052.... 

OOT-E  7052... 


DOT-E  7052 .. 
DOT-E  7052 .. 
DOT-E  7052 .. 
DOT-E  7052 .. 
DOT-E  7052.. 

DOT-E  7052.. 
DOT-E  7052 .. 
DOT-E  7052 .. 

DOT-E  7060 . 

DOT-E  7060 . 

DOT-E  7076 . 
DOT-E  7269. 
DOT-E  7282 . 


Applicant 


Air  Products  and  Chemicals,  Inc., 
Altentown,  PA. 

Linda  Gasas  of  tha  Graat  Lakes, 

mc  Cleveland.  OH. 
Linda  Gases  o(  the  Southeast,  Inc., 

Wilmington,  NC. 
U.S.  Department  of  the  Army,  Falls 

ChurcNVA. 

McOonneN    Douglas    Astronautics 
Company,  Saint  Louis,  MO. 

U.S.  Department  of  Defense,  FaHs 
Church,  VA. 

Texas  Instnjments,  Inc,  Dallas,  TX... 


Aldrich   Chemical   Company,   Ina, 
Milwaukee,  Wl. 

Ozark-Mahoning  Company,  Tulsa. 
OK. 


Schlumberger  Well  Services,  Ro- 

•ttaron,  TX 
Ocean  Technology,  Inc.  Burbank, 

CA. 

R-Con  International,  Salt  Lake  City. 
UT. 

Mercury  ktstruments.  Inc.,  Cincirv 
nalLOH. 

SAB  NIFE  A/S,  Denmark 


Honeywell  Inc.,  OASO/San  Mateo 

Facility,  Altxjquerque,  NM. 
Valvcon  Corporatiorv.  MiKord.  KS J  49  CFR  172.101,  172.400.  175.3. 


Reguiat»n<s)  affected 


49  CFR  173.34(e)(15)(i).. 


49  CFR  173.318(a),  176.76(hM4).... 
49  CFR  173.301(d),  173.302(a)(3).. 
49  CFR  173.53(p) 


49  CFR  173.53(p) 


49  CFR  173.302(a)(1),  175.3, 
178.4^ 

49  CFR  173.245(a).  173.263(a), 
173.284(a),  173,266. 

173.266((K5).  173.272(g), 

173.272(iM24). 

49  CFR  173.246(a).  175.3 


49  CFR  173.248(a),  175.3.. 


49  CFR  172.101.  17^400.  176.3, 
49  CFR  172.101.  17^400,  175.3. 

49  CFR  172.101.  172.400.  175.3. 

49  CFR  172.101. 172.400. 175.3. 

49  CFR  172.101.  172.400.  175.3. 

48  CFR  172.101.  172.400,  175.3. 


Geomar  Intematkxiai,  Inc.,  Missouri 

City,  TX 
Medtronic  Inc/Promeon  Division, 

Brooklyn  Center,  MN. 
Perfco  WIreiine,  Inc.,  Houma,  LA 


Telecommunication    Devices,    Inc. 

(TDI)  Downers  Grove,  IL 
Oceanstar   Systems   Incorporated, 

Cataumet,  MA. 
FairchiM  Communicatiorw  &  Elec- 

lrof<i'«   Oxripany.   Germantown, 

MO. 
AirtMrne  Express,  Inc..  Wilmington. 

OH. 


Central  Skyport  Inc.,  Columbus,  OH 


LaMotte  Chemical  Products  Com- 
pany, Otestertown,  MO. 

U.S.  Department  of  Energy,  Wash- 
ington, DC. 

MarChem    Oxporatkjn.    Maryland 
Heights,  MO. 


49  CFR  172.101, 172.400,  175.3. 
49  CFR  172.101,  172.400,  175.3. 
49  C:FR  172.101.  172.400.  175.3. 

49  CFR  172.101.  172.400.  175.3. 
49  CFR  172.101. 172.400.  175.3. 
49  CFR  172.101. 172.400.  175.3 . 


Nature  of  exemptnn  thereof 


49  CFR  175.702(b).  175.75(a)(3)fii).. 


49  CFR  175.702(b),  175.75(a)(3)(ii). 


49  CFR  173.286(b) 

49  CFR  173.65(a) 

49  CFR  1 73.31 5(aK1). 


To  authorize  shipment  of  certain  flammable  and  nonflam- 
mable gases  in  DOT  Spedficatk>n  3A  or  3AA  cytirtders 
or  ICC-3.  3A  or  3AA  cylinders.  (Modes  1,  2.  3,  4,  5.) 

To  become  a  party  to  exemption  6765  (Modes  1,  3.) 

To  become  a  party  to  exemption  6805  (Mode  1.) 

To  auttiorize  shipment  of  completely  assembled  Kquid  and 

soiM    fcieM    missiles    in    packagir>g    prescrit>ed    in 

173.57(a).  (Modes  1.  2,  3.) 
To  authorize  shipment  of  completely  assembled  hquk)  and 

aoM    fueled    missiles    in    packaging    prescribed    in 

173.57(a).  (Modes  1,  2.  3.) 
To  authorize  use  of  non-(X3T  specifwation  cylinders,  for 

transporlatnn  of  certain  nonliquefied  compressed  gases. 

(Modes  1.  2.  4.) 
To  authorize  use  of  norvDOT  specificatkxi  steel  portable 

tanks,  for  shipment  of  an  oxklizer  or  corrosive  material. 

(Model.) 

To  authorize  use  of  norvDOT  specification  Teflon  bottles 

ovarpacked  with  either  a  (X)T  Specification  12A  or  12B 

fibarboard  box  to  transport  a  corrosive  liquid. 
To  ■uttK)rize  use  of  norvDOT  specification  Teflon  bottles 

overpacked  witfi  either  a  DOT  Spectfication  12A  or  12B 

fiberboard  box  to  transport  a  corrosive  lk;uid.  (Modes  1, 

4.) 
To  auttHxize  modifwatkjn  of  Paragraph  6  to  include  crew 

carrying  helicopter  to  offshore  rigs.  (Modes  1,  2,  3,  4,  5.) 
To  authorize  shipment  of  batteries  containing  lithium  and 

ottier  materials,  classed  as  flammable  solkl.  (Modes  1, 

2.  3.  4.  5.) 
To  authorize  shipment  of  reserve-activated  lithium/thionyl 

chloride  IRSS  battery  modules  packaged  In  DOT  Specifi- 
cation 19A  wooden  boxes.  (Modes  1.  2.  3,  4,  5.) 
To  authorize  shipment  of  batteries  containing  lithium  ar>d 

other  materials,  classed  as  flammable  solid.  (Modes  1. 

2,  3.  4,  5.) 
To  authorize  stvpment  of  batteries  containing  lithium  and 

other  materials,  classed  as  flammable  solid.  (Modes  1, 

2,  3,  4.  5.) 
To  become  a  party  to  exemption  7052.  (Modes  1,  2.  3,  4, 

5.) 
To  become  a  party  to  exemption  7052.  (Modes  1,  2,  3,  4, 

5.) 
To  become  a  party  to  exemption  7052.  (Modes  1,  2,  3,  4. 

5.) 
To  become  a  party  to  exemptk>n  7052.  (Modes  1,  2,  3,  4, 

5.) 
To  authorize  shipment  of  batteries  containing  lithkjm  and 

ott>sr  materials,  classed  as  flarrtmable  solid.  (Modes  1, 

2,  3,  4,  5.) 
To  become  a  party  to  exemption  7052.  (lyiodes  1.  2,  3,  4, 

5.) 
To  become  a  party  to  exemptran  7052.  (Modes  1,  2,  3,  4, 

5.) 
To  become  a  party  to  exemption  7052.  (Modes  1,  2,  3,  4, 

5.) 

To  authorize  carriage  of  non-fissile  radioactive  materials 
aboard  cargo  only  aircraft  wt)en  the  combined  transport 
irtdex  exceeds  tt>e  usual  auttxxized  limits  spedfied  in 
Part  175  or  tfie  separation  distance  criteria  canrxM  be 
met  (Mode  4.) 

To  authorize  carnage  of  norvflssile  radkMCtive  materials 
aboard  cargo  only  aircraft  wt>en  the  combined  transport 
index  exceeds  the  usual  authorized  limits  specified  in 
Part  175  or  tt)e  separatnn  distance  criteria  cannot  be 
n«et  (Mode  4.) 

Amend  to  at\om  shipment  of  oxkiizers  and  the  quantity  per 
each  vial  or  bottle  to  250  ml  or  250  grams.  (Modes  1,  2, 
3.) 

To  authorize  use  of  sift-proof  paper  or  plastK  bags  over- 
paced  in  (X)T  Speciflcatkxi  210  fiber  drums,  lor  trans- 
portatkyi  of  certain  Class  A  expk>sives.  (Mode  1.) 

To  auttxxize  use  of  non-DOT  specification  steel  portable 
tanks,  for  sfiipment  of  certain  mixtures  of  nonpoisonous, 
nonflammable  compressed  gases.  (Mode  1.) 


•^r^    IJA 


V.- 


t .  s ; 


"^3. 
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Renewal  ano  Party  to  Exemptions— Continued 


Application 
Na 


74a»-X~. 
754»-X_.. 

7566-X... 

7607-P™ 
7607-X.- 

761 6-X... 

761 6-X -. 

7716-X.„ 


7753-X.. 

7822-X., 

7835-P- 
7835-X. 


EnmpMon  No. 


D0T-E7488. 
00T-E7548. 

DOT-E  7555 


DOT-E  7607 ... 
DOT-E  7607 ... 


Applicant 


DOT-E  7616... 
DOT-E  7616 ... 

oar-E77i6.- 

DOT-E  7763. . 

DOT-E  7822.. 

DOT-E  7835 .. 
T-E  7835 .. 


Micor  Company,   Inc.  Mitwaukae. 

WL 
National  Aeronautics  and   Space 

AdmMiMlion,  Washington,  DC. 

Provost  C^wtage,  Incorporated,  ViMe 
d'Ar^,  Quebec  CN. 


Layne-Westem     Comparry,     Inc., 

Shawr>ee  Missiort,  KS. 
Ecokjgy    and    Environment    Inc., 

Lancaster,  NY. 

Union   PacifK  Railroad  Company. 
Omaha.  NE. 

Wiaconsin  Central,  Ltd..  Rosemont 
IL 


Regulation(s)  affected 


Nature  of  examplion  thareot 


7835-X 


78e7-X. 


7943-P... 
7954-P_. 
8065-X... 
8131-X... 

815S-P-. 
8195-X.. 

822S-X.. 

8230-X.. 

8230.P- 
8236-P- 
8230-X  „ 


T 


DOT-E  7835... 

ll 

DOT-E  7887.. 

DOT-E  7943 .. 
DOT-E  7954 .. 
DOT-E  8065.. 
OOT-E  8131 .. 

0OT-E8156. 
DOT-E  8195 . 

0Ot-E8225. 


Kinepak,  Inc,  Dallas,  TX... 


Monsanto     Chemical     Company. 
Saint  Louia,  MO. 

Air  Products  and  (>emcialB,  Inc., 
AUentowaPA. 

The  Rinchem  C^o..  \nc..  Phoenix. 

AZ. 
AGA  Gas,  Inc.,  Cleveland,  OH 


Liquid    Air    Corporation,    Walnut 
Creek,  CA. 


Vulcan    Systems,    Inc.    Colorado 
Springs,  CO. 


Actkxi  Chemical  Company.  Phoe- 
nix. AZ. 
Jack  B.  Kelley,  Inc.,  Amarillc  TX 


49  CFR  172.312. 173.249,  175.3  — 

49     CFR      173.119,      173J02(a). 

173.304(a).  173J05(a). 

173.34(d).  175.3. 
49  CFR  Part  173,  aubpart  F 


49  CFR  172.101.  175.3.. 
49  CFR  172.101.  175.3.. 


49    CFR    172.200(a),    172.204(a), 

172.204(d),     174.12.     174.24(a), 

174.25(b)(2).  174.3. 
49    CFR    172.200(a),    172.204(a), 

17a204(d).     174.12,     174.24(a), 

174.25(b)(2).  174.3. 
49  CFR  173.153(b)(1) _ 


49  CFR  173.190(b)(2) 


49  CFR  172.203,  173.318, 
173.320,  176.30,  176.76(h). 
178.338. 

49  CFR  177.848,  part  107,  Appen- 
dix B(1). 

49  CFR  177.848.  107  Appendix 
B(1>. 


49  CFR  177.848,  part  107  Appen- 
dix 8(1). 


49  CFR  172.101.  173.111.  175.3. 
part  107,  Appendix  B. 


US  Department  of  Energy.  Wash- 

ingloaDC. 
National   Aeronautica   and   Space 

Administration.  Washington.  DC. 


49  CFR  173.263(a)(15).  173.272(c), 
173.»2(0(12).  173.277(a)(1). 

49  CFR  172.101,  172.504. 
173.301(d)(2).  173.302(a)(3). 

49  CFR  173.65.  173.93,  173.94 


49    CFR    173.301(d).    173.302(d). 
173.34(d).  175.3. 


Linda  Gaaes  Of  the  Southeast  Inc..  49   CFR    173.121,    173.302(a)(4) 

Wihningtoa  NC.  1 73.302(f),  1 73.304(a)(1 ). 

McDonnell    Douglas    Corporatwn,  49  CFR    173.6(b)(3),    175.3,   part 

Saint  Louis,  MO  173.  subpart  D,  F,  H. 


Hoover  Group,  Inc.,  Beatrice,  NE. 


DOT-€8230..._ 

DOT-E  8230. 
DOT-E  8236. 
DOT-E  8239. 


J.  T.  Baker  Inc,  PhiNipsburg,  NJ.. 


Stiem  Chemicals,   Inc.,   Newbuiy- 

port.MA. 
TRW  Inc.  Romeo,  Ml._ — 

Imaging  and  Sensing  Technotogy 
Corporatkjn,  Horseheads,  NY. 


48  CFR  173.1iea,  173.119. 
173.256,  173.266,  176.340,  part 
173,  subpwt  F. 


49  CFR 

173.269(a)(4). 


173.268(b)(6), 


173.266(b)(6), 


49  CFR 

173.269(a)(4). 
49  CFR   171.11    (sea  paragraph 

8.d.).  173.153,  173.154,  175.3. 
49    CFR    172.101    cokimn    6(a). 

172.101    column  6(b).   173.302. 

175.3. 


To  authorize  the  addilion  of  transportation  via  cargo  air- 
craft (Modes  1.  ^3.) 

To  authonze  use  of  a  heat  pipe  radiator  assembly  tor 
shipment  o<  certain  ftammHbla  liquids  and  nonflammaUa 
and  flammable  compresaad  gases    (Modes  1.  2,  4.) 

To  authonze  maiuifaclura,  martdng  and  sale  of  non-OOT 
specification  cargo  tanks  made  from  norvmetallic  materi- 
als, for  transportation  of  certain  hazardous  materials. 
(Model.) 

To  become  a  party  to  exemption  7607.  (Mode  5.) 

To  authorize  shipment  of  hydrogen  in  certain  non-OOT 
specification  seamless  stainless  steel  cylinders.  (Mode 
5.) 

To  authorize  carrier  to  certify  ttte  shipping  papers  on 
behalf  of  the  shipper  when  transporting  certain  hazard- 
ous materials  by  raH.  (Mods  2.) 

To  authorize  carrier  to  certify  the  shipping  papers  on 
behalf  of  tt>e  stopper  wt>en  transporting  certain  hazard- 
ous matenals  by  rail.  (Mode  2.) 

To  authonze  traraport  of  ammorMjm  nitrate  in  inside  poly- 
ethylene bottles  or  toil  pouches,  each  containing  less 
than  3  pounds  or  tess,  overpacked  in  DOT  Specificatxxi 
12H-65  fiberboard  boxes  with  a  plastic  Imer  bag  contairv 
ing  not  rrwre  than  36  pounds  net  weighi  (Modes  1,  2, 

a.) 

To  authorize  shipment  of  yelk>w  phosphorous  in  a  bght- 

head  55-galk>n  DOT  Specification  17C  drum.  (Modes  1. 

^3.) 
To  auttKXize  several  types  of  expolsives  in  the  same 

package,  in  quantities  greater  than  autfiorized  by  49 

CFR  173.87.  (Modes  1,  3.) 
To  become  a  party  to  exemption  7835.  (Mode  1.) 

To  authorize  transport  of  compressed  gas  in  cylinders 
bawing  th«  flaramabia  gas  labat  the  oxidbar  labat  or 
ttw  poison  gas  labta  and  tank  car  tanka  bearing  tha 
poison  gas  labia  on  tha  same  vehicle  (Mode  1 .) 

To  authonze  transport  of  compressed  gas  in  dyinders 
bearing  the  flammable  gas  lat>le,  ttie  oxxteer  latMl,  or 
the  poison  gas  label  and  tank  car  tanks  beanng  the 
poison  gas  label  on  the  same  vehicle.  (Mode  1 .) 

To  authonze  transport  of  certain  toy  propellani  devices 
and  igniters,  in  DOT  Specrticabon  ISA,  15B,  16A  or  19A 
wooden  boxes,  or  DOT  Specificabon  126  fiberboard 
boxes.(Modes1.2,3.  4,  5.) 

To  become  a  party  to  exemption  7943.  (Mode  1.) 

To  become  a  party  to  exemption  7954.  (Modes  1.  3.) 

To  authorize  shipment  of  certain  Class  A  and  8  exptosivas. 
In  non-DOT  specificationplywood  boxes.  (Mode  1 .) 

To  autfxxiza  a  greater  service  kfa,  from  5  years  to  15 
years,  or  a  greater  numtier  of  pressunzations,  for  200  to 
300,  for  the  exempted  packaging    (Modes   1,  2,  4.) 

To  become  a  party  to  exemptxxi  8156.  (Modes  1.  2.) 

To  auttKmze  use  of  norvDOT  specification  metal  drums  as 
outside  containers  in  lieu  of  prescnbed  DOT  specifica. 
tion  fiberboard  and  wood  containers,  tor  shipments  c< 
nammablo  tquids,  corrosnre  matarials,  and  Class  B  poi- 
sons subject  to  49  CFR  173.6(b)(3).  (Modes  1,  i  4.  5.) 

To  authorize  manufacture,  martcing  and  sale  of  non-OOT 
specification  rotatkxially  mokJed  polyethylene  portable 
tanks,  for  transportation  of  corrosive  liquids,  flamrrtabla 
kquKto  or  an  oxxjoar.  (Modes  1,  2,  3.) 

To  authorize  shipment  of  certain  oxidizers,  in  norvDOT 
specification  inskJe  containefs  packed  in  DOT  Spedfica- 
tk>n  33A  single  bottle  case.  (Modes  1,  2,  3,  4.) 

To  become  a  party  to  exemption  8230  (Modes  1,  2.  3,  4.) 

To  become  a  party  to  exemptk>n  8236.  (Modes  1,  2.  3,  4.) 

To  authorize  use  of  non-DOT  specification  containara  tor 
tha  shipment  of  nonflammable  gases.  (Modes  1.  2,  3,  4. 
6.) 
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AppMcabon 
Na 


8248-X.. 

8248-X.. 

824»-X.. 

S249-X.. 

e255-X.. 

8256-X.. 

8445-P.. 
8445-P. 
e450-X. 


8451-P., 
M53-X. 


8465-X.. 

851S-X.. 
8518-X.. 

8518-X.. 

e518-P.. 
8518-X.. 

8518-X.. 

e518-X- 


ExamptionNa 


C»T-E8248. 


DOT-E8248... 


0OT-Ee24«. 


OOT-E8249.. 

CXDT-E8255.. 

0OT-E8256. 

DOT-E8445. 
DOT-E8445. 
OOT-E8450. 


DOT-E  8451 
DOT-E  8453 . 


0OT-E8465.. 

[X3T-E8516.. 
DOT-E  8518.. 

DOT-E  8518., 

DOT-E  8518. 
DOT-E  8518. 

DOT-E  8518. 

DOT-E  8518. 


Applicant 


Cerametals,  Inc.,  Naw  York.  NY.. 


C.  M.  China  Trade.  Inc..  New  YorK 
NY. 


China  Metallurgical  Import  A  Export 
Corporation  Shanghai,  China. 


LPS  Industries  Inc..  Newark,  NJ . 


Applied  Companies.  San  Fernando, 
CA. 


E.  t.  du  Pont  de  Nemours  &  Com- 
pany. Inc.,  Wilmington,  OE. 


Chemical  Waste  Management,  Inc., 

Oak  Brook,  IL 
EnviroCure,  Pmstxjrgh,  PA 


LTV  Missiles  and  Electronics 
Group,  Dallas,  TX. 

DIVEX  Inc.,  Co^umtjia.  SC 

Energy  Ventures  Corp.  dba  Cokxn- 
bus  Powrder  Company,  Colum- 
bus. In. 

Chase    Packaging   Corp..    Green- 
.  wicKCT 


Austin   Powder  Company,   Cleve- 
land, OH. 

Crosby    &    Overton    Inc.,     Long 
Beach.  CA. 


Lomita  Gasoline  Company,   Long 
Beach,  CA. 


Speed's   Oil   Tool   ServKe.   Inc., 
Santa  Maria.  CA. 

Ecotogy   Control   Industries,   Ven- 
tura. CA. 


mtematkxnl  Technology  Corpora- 
non,  Martinez,  CA. 


Denver   Truck   Sales.   Commerce 
City,  CO. 


Reguiation(s)  affected 


49      CFR       173.245,       173.247. 
173.271.  178.170. 


49       CFR       173.245.       173.247. 
173.271. 178.170. 


49      CFR       173.245.       173.247, 
173.271,  178.170. 


49  CFR  172.400,  172.402(aH2), 
172.402(a)<3),  172.504(a)  and 
Table  1,  173.126.  173.138. 
173.237,  173.246,  173.25<a), 
173.3.  175.3. 

49  CFR  173.302, 175.3 


49     CFR     173.273(aM4).     174.3. 
179.102-16,  179.202-13. 


49  CFR  part  173,  subparts  D.  E.  F, 

H. 
49  CFR  port  173.  subparts  D,  E.  F. 

H. 
49  CFR  173.92 


49  CFR  173  65,  173.86(e).  175.3..„ 
49  CFR  173.114a -... 


Nature  of  axemptnn  thereof 


49  CFR  173.182(bM6Ki). 
178.241. 


173.234, 


49  CFR  176.83(b).. 


49  CFR  173.119(a),  (m). 
173.245(a).  173.346(a).  178.340- 
7.  178.342-5, 178.343-5. 


49  CFR  173.119(a).  (m), 
173.245(a).  173.346(a).  178.340- 
7.  178.342-5.  178.343-5. 


49  CFR  173.119(a).  (m). 
173.245(a).  173.346(a).  178.340- 
7,  178.342-5.  178.343-5. 

49  CFR  173.119(a).  (m). 
173.245(a).  173.346(a).  178.340- 
7,  178.342-5. 178.343-5. 


49  CFR  173.119(a).  (m). 
173.245(a).  173J46(a).  178.340- 
7.  178.342-6. 178.343-5. 


49  CFR  173.119(a),  (m). 
173.245(a).  173.346(a).  178.340- 
7, 178.342-5.  178.343-5. 


To  auttHXtze  shipment  of  various  corrosive  liquids  in  a 
modified  DOT  Specification  15C  wooden  box  containing 
four  compartments  capable  of  transporting  four  glass 
bottles,  each  secured  in  an  aluminum  shipping  canister. 
(Model.) 

To  authorize  shipment  of  vanous  corrosive  Hqukte  in  a 
modified  DOT  Specification  15C  wooden  box  containing 
four  compartments  capat)le  of  transporting  four  glass 
bottles,  each  secured  in  an  aluminum  shipping  canister. 
(Model.) 

To  authorize  shipment  of  various  corrosive  Uqukls  in  a 
modified  DOT  Specificatnn  15C  wooden  box  containing 
(our  compartments  capat>le  of  transporting  four  glass 
bottles,  each  secured  in  an  ahiminum  shipping  canister. 
(Model.) 

To  authorize  transport  of  packages  beanng  the  DANGER- 
OUS WHEN  WET  label,  in  motor  vehicles  which  ara  not 
placarded  FLAMMABLE  SOLID  W.  (Modes  1.  2.  4.) 


To  authorize  manufacture,  marlung  ar>d  sale  of  nonreusa- 
ble  (nonrefiHable)  non-DOT  specification  welded  steel 
cylinders,  for  shipment  of  certain  nonflammat)le  gases. 
(Modes  1,2, 4.) 

To  authorize  shipment  of  stabilized  sulfur  trioxide  in  DOT 
SpedfKation  105A100W  and  111A100W2  tank  cars 
equipped  \Mith  standpipe  electhcal  heaters  and  a  modi- 
fied safety  relief  device.  (Mode  2.) 

To  become  a  parly  to  exemptxxi  8445.  (Mode  1.) 

To  become  a  party  to  exemption  8445.  (Mode  1.) 

To  authorize  2  inch  diameter  sight  hok)  in  side  boards  of 
corrtainer  and  use  of  steel  strapping  to  hokl  lids  in  place. 
(Model.) 

To  become  a  party  to  exemption  8451.  (Modes  1.  2.  4.) 

To  authorize  use  of  non-DOT  Specification  cargo  tanks 
and  DOT  specification  MC-306,  MC-307,  or  MC-312 
Stainless  steel  cargo  tantcs.  to  transport  blasting  agent 
(Modes  1, 3.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specification  plastic  bags  (comparat>le  to  a  DOT  Specifi- 
cation 44P),  for  shipment  of  ammonium  nitrate  fertilizers 
and  sodium  nitrate  mixtures..  (Modes  1,  2,  3.) 

To  auttxxize  stowage  of  certain  oxidizers  arKi  blasting 
agents  in  tfie  same  hoU,  compartment  or  freigtit  contain- 
•r.  (Mode  3.) 

To  auttxxize  use  of  norvOOT  specification  cargo  tanks 
designed  and  constructed  in  full  compliance  with  DOT 
Specificatwn  MC-307  or  MC-312  except  for  bottom 
outlet  valve  varlatkxis,  for  transportation  of  flammaljle 
liquids  or  corrosive  or  poison  B  materials.  (Mode  i.) 

To  authorize  use  of  non-DOT  specification  cargo  tanks 
designed  and  constructed  m  full  compliance  with  DOT 
Spedfk^tion  MC-307  or  MC-312  except  for  bottom 
outlet  valve  variatiorts,  for  transportation  of  fiammat>le 
KquNls  or  corrosrve  or  poison  B  materials.  (Mode  1.) 

To  become  a  party  to  exen'iptkxt  6518.  (Mode  1.) 


To  auttrarize  use  of  nort-OOT  specification  cargo  tanka 
designed  and  constnxrted  in  fun  compliance  with  DOT 
Speafwatkxi  MC-307  w  MC-312  atioapi  for  bottom 
outlet  valve  variatiorfs,  for  transportation  of  flammable 
Iquids  or  contjsive  or  poison  B  materials.  (Mode  1.) 

To  auttxxize  use  of  norvOOT  spectlication  cargo  tanks 
designed  and  constructed  in  Ml  compliance  with  DOT 
Specificatkxi  MC-307  or  MC-312  except  for  bottom 
outlet  valve  variatxxis,  for  transportation  of  flammable 
Iquids  or  corrosive  or  poison  B  materials.  (Mode  V) 

To  authorize  use  of  norvOOT  specification  cargo  tanks 
designed  arxj  constructed  In  (uN  compliance  with  DOT 
Specification  MC-307  or  MC-312  except  for  bottom 
outlet  valve  variatkxts,  for  trartaportatkxi  of  flammable 
or  corrosive  or  poison  B  materials.  (Mode  1.) 
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Application 
No. 


Exeirptkxt  No. 


Applicant 


Regulation(s)  affected 


Nature  of  examptkxi  thereof 


8518-X 


8549-X.. 

8554-P.. 
8554-P.. 

8556-?., 

e556-P. 

8556-P. 

8556-P. 


8556-P... 


8556-P. 


e556-P., 


8556-P. 


8556-P., 


8556-P.. 


8579-X. 


e579-X. 


DOT-E  8518.. 

DOT-E8549.. 

DOT-E  8554.. 
DOT-E  8554 .. 

DOT-E  8556 . 

DOT-E  8556. 

DOT-E  8556. 


DOT-E  8556 .._ 


DOT-E  8556. 


8556-P DOT-E  8556. 


DOT-E  8556. 


DOT-E  8556. 


DOT-E  8556. 


DOT-E  8556. 


DOr-E8556. 


DOT-E  8579 . 


DOT-E  8579. 


Cerrtral  Pumping  Company,  Inc.,  La 
Habra,CA. 


United  Pumping  Service,  Inc.,  City 
of  Industry,  CA. 


Minnesota    Exptosives    Come  vry, 

Biwabik,  MN. 
Energy  Ventures  Corp.  d/b/a  Co- 

himbus  Powder  CJo.,  Cokjmbus, 

IN. 
Linde  Puerto  Rkx>,  Inc.,  Gurabo, 

PR. 

Unkxi   Carbide    Industrial    Gases, 
Inc.,  Danbury,  CT. 

Linda  Gases  of  the  West  Oakland, 
CA. 

Linda  Gases  of  New  England,  Inc., 
West  Hartford,  CT. 

Linde    Gases    of    Fkxkia,    Inc., 
Tampa,  FL 

Linde  Gases  of  The  Mid-Atlantic, 
Moorestown,  NJ. 

UNIGAS,  Inc.,  Ponce,  PR 


8614-X. DOT-E  8614. 


8621 -X.. — 

8827-X 

8627-P. 

8645-X 

8667-X 


8673-X. 


DOT-E  8621 .. 

DOT-E  8627 . 
DOT-E  8627. 
DOT-E  8645. 

DOT-E  8667. 

DOT-E  8673. 


Linde  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana,  CA. 

Linde  Gases  of  the  South.  Inc., 
Houston,  TX 

Linde  Gases  of  the  Southeast.  Inc., 
Wilmington,  NC. 

Linde  Gases  of  the  Great  Lakes, 
Inc.,  Cleveland,  OH. 

Austin   Powder  Company,   Cleve- 
land, OH. 


ETl  Exptosives  Technotogies  Inter- 
natkxial  Inc.,  Wilmington,  DE. 


Anvwhead  Ainrays.   Inc..   Minne- 
apolis, MN. 


I.T.O.  Corporatkxi,  GuHport.  MS. 


Champion  Chemicals,  Inc.,  Hous- 
ton. TX 

Champton  Chemicals,  Inc.,  Houa- 
ton.TX 

A.  M.  Contracting,  Grove  City.  PA™. 


Federal   Emergency   Management 
Agency,  Washington,  DC. 


MarkAir,  Inc.,  Anchorage,  AK. 


49  CFR  173.119  (a),  (m), 
173.245(a),  173.346(a),  178.340- 
7.  178.342-5,  178.343-6. 


49  CFR  173.119(a),  173.119(m). 
173.245(a),  173.346(a),  178.340- 
7. 178.342-5,  178.343-6. 


49  CFR  173.114a.  173.154,  173.93.. 
49  CFR  173.114a,  173.154,  173.93.. 


49      CFR       172.203, 
173.320,       176.30, 
177.840,  178.338. 

49      CFR       172.203, 
173.320,      176.30, 
177.840,  178.338. 

49       CFR       172.203. 
173.320,       176.30, 
177.840,  178.338. 

49       CFR       172.203, 
173.320,       176.30, 
177.840,  178.33a 

49       CFR       17^20^, 
173.320,       176.30, 
177.640,  178.338. 

49       CFR       172.203, 
173.320,       176.30, 
177.840,  178.338. 

49       CFR       172.203. 
173.320.       176.30, 
177.840,  178.338. 

49      CFR       172.203. 
173.320.      176.30. 
177.840,  178.338. 

49      CFR       172.203, 
173.320,       176.30. 
177.840,  178.338. 

49       CFR       172.203, 
173.320,       176.30, 
177.840,  178.338. 

49      CFR       172.203, 
173.320,       178.30, 
177.840,  178.338. 

49  CFR  176.410(d) 


49  CFR  176.410(d). 


T73.318, 
176.76(h), 

173.318, 
176.76(h). 

173.318, 
176.76(h), 

173.318, 
176.76(h), 

173.318, 
176.76(h), 

173.318, 
176.76(h), 

173.318, 
176.76(h), 

173.318, 
176.76(h). 

173.318. 
176.76(h), 

173.318, 
176.76(h), 

173.318, 
176.76(h), 


49  CFR  172.101,  172.204(c)(3), 
173.27,  175.30(a)(1),  175.320(b). 
part  107,  apperidix  B. 

49  CFR  176.415(c)(2) 


49  CFR  173.119. 173^45. 178.253 
49  CFR  173.119. 173.245, 178.253 
49  CFR  173.154(a)(18) 


49  CFR  173.416, 175.3. 


49   CFR    172.101    Cokjmn    6(b), 
I     175.30. 


To  authorize  use  of  norv-OOT  speciftcation  cargo  tanks 
designed  and  constnxned  In  fuM  compliance  with  DOT 
Spedfx»tkxi  MC-307  or  MC-312  except  lor  bottom 
outlet  vah/e  variationa,  for  transportation  of  flamnable 
Kqukls  or  corroarve  or  poison  B  rrtaterials.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  certain 
norv-OOT  specification  cargo  tar^  complying  with  DOT 
Specification  MC-307/MC-312  except  for  bottom  outlet 
valve  variations,  for  trarwportation  of  bquid  arx)  semi- 
soNd  waste  materials.  (Mode  1.) 

To  become  a  party  to  exemptkxi  8554  (Modea  1,  3.) 

To  become  a  party  to  exemption  8554  (Modes  1,  3.) 


To  become  a  paily  to  axempfon  8556  (Modes  1,  3.) 


To  become  a  party  to  exemptkxi  8556  (Modes  1,  3.) 


To  t>ecome  a  party  to  exemptkxi  8556  (Modes  1,  3.) 


To  becoTTM  a  party  to  exemptkxt  8556  (Modes  1,  3.) 


To  become  a  party  to  exemption  6556  (Modes  1,  3.) 


To  become  a  party  to  exemptkx)  8556  (Modes  1,  3.) 


To  become  a  party  to  exemption  6556  (Modes  1,  3.) 


To  become  a  party  to  exemption  8556  (Modes  1,  3.) 


To  become  a  party  to  exemption  8556  (Modes  1,  3.) 


To  become  a  party  to  exemption  8556  (Modes  1,  3.) 


To  become  a  party  to  exemption  8556  (Modes  1,  3.) 


To  autfionze  shipment  of  ammonium  nitrate  ferlHUer  In 
multiple  wall  paper  bags  or  plastic  bags  stacked  on 
wooden  pallets  atx>ard  cargo  vessel  exempt  from  spac- 
ing critena.  (Mode  3.) 

To  authonza  shipment  of  ammonwm  nitrate  fertilizer  In 
multiple-wall  paper  bags  or  plastK  t>ags  stacked  on 
wooden  pallets  aboan]  cargo  vessel  exempt  from  spac- 
ing criteria.  (Mode  3.) 

To  authorize  carriage  of  certain  Class  A,  B  arxj  C  explo- 
sives that  ara  not  permitted  for  air  shipment  or  are  In 
quantities  greater  ttian  those  prescribed  for  shipment  by 
air.  (Mode  4 ) 

To  authorize  loadirtg  or  unk>ading  of  ammonium  nitrate 
mixturea  containing  more  ttian  60  percent  ammonium 
nitrate  with  no  organic  coating  at  a  nor>-«solated  facility. 
(Mode  3.) 

To  authorize  an  addlttonal  spring  loaded  vent  on  the  non- 
DOT  Specification  portable  tank.  (Mode  1.) 

To  beconw  a  party  to  exemption  8627  (Mode  1.) 

To  authorize  bulk  shipment  of  a  thickened  sohition  of  an 
oxklizing  matenal,  commercially  designated  as  "HEF",  m 
DOT  Specificatxxi  MC-307  or  MC-311  Insulated  cwgo 
tanks  at  amtMent  temperature.  (Mode  1.) 

To  authorize  use  of  COV-794  calfcrators  Instead  of  DOT 
Spectfcatkxi  or  Nudoar  Regulatory  Commisskxi  certified 
packages,  for  shipment  of  radkMctive  materials.  (Modes 
1.  3.  4.) 

To  authorize  reinstatement  and  renewal  of  exemptkxt 
(Mode  4.) 


,><../«'>-*1 
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Renewal  and  Party  to  Exemptions— Continued 


Appicslion 
No. 


8676-X.. 
SSTS-X.. 

8ae4-x. 

e68»-X~ 
•706-X.. 

871 0-X. 

8716-X. 

e723-X. 

8723-P. 
8723-P. 
•742-X. 


8751 -X-.. 


e757-X. 


8757-X.. 

8757-X.. 

e781-X_ 
8865-J(.. 

8930-X. 

895e-X- 

896&-X.. 

8977-X.. 
B0a8-X„ 

8988-P. 
8999-X. 


Exwnption  No> 


DOT-E8678- 
OCT-E  9678 .. 
0OT-E8664.. 

DOT-E8689.. 
DOT-€870e.. 

DOT-e8710.. 

CX)T-£8716.. 

DOT-E  8723 .. 

DOT-E  8723 .. 
DOT-E  8723.. 
DOT-E  8742  . 

DOT-E  8751 .. 

DOT-E  8757. 

DOT-E  8757 .. 

DOT-E  8757 . 

DOT-E  8781 . 
DOT-E  8865 . 

DOT-E  8930. 
DOT-E  8956. 
DOT-E  8965 ..... 


Apf)tanl 


DOT-E  8877 . 
DOT-E  6968. 

DOT-E  8988. 
DOT-E  8999 . 


EuroWrwr,  SA  Paris,  Franc* 

E.  t.  du  Pont  da  Namours  S  Conv 
pany,  Inc.  WHminQlon,  DE. 

Graat  Lakaa  Chamicai  Cofporatian, 
E)  Dorado.  Aa 


ScMuntfierger  Wei  S«rv<c«a,  Hous- 
ton, TX. 

fntamsMonal  TactmotoQy  Corpora- 
tion, Martinoz.  CA. 


Akzo  Chemicals  Inc.  formerty  Akzo 
Chemie  America,  CNcago,  IL 

Foot*  Mineral  Company.  Malvem. 
PA. 

Winchester   Bwikfing    Supply   Co.. 
Inc.)  Winctieatar,  v^ 

CONA.  Inc.— Ireco  Explosives,  TaN 

lequa^OK. 
Minnesota     Explosives    Company 

BiwatMk.  MN. 
Cusco  Fabricator*  UmMed  Ontario 

Canada.  Richmond  Hia,  Ontario. 

C. 


DeNa  Tech  Servic*.  Inc..  Martinez. 
CA. 


Y-Z  Indualriea,  Inc.  Anydar,  TX . 


Y-Z  Industries,  Inc,  Snyder.  TX 


Y-Z  Industries,  Inc..  Snyder.  TX.. 


Mauser  Paefcaglna  UnnilBd,  Litch- 

fWd,CT. 
Carialon  Technotogiaa,  Inc.  East 

AtaonkNY. 

Qenaral  Aviadort,  Inc.,  Greeneville, 
TN. 


CW  Mock  Company.  Conroe,  TX . 


na0iMion(s)  affected 


49CFR173J15~ 


48  CFfl  T73.315.. 


48  CFR  173.315(a)(1), 

178J37(1Kc)(2Mii). 


49  CFR  173.302,  173J04.  175.3. 


48  CFn  173.119(a),  (m), 
173.245(a),  173.346(a),  178.340- 
7.  178.342-5.  178.343-5. 


49  CFR  173.119.  173.21,  173.221 ... 


49CFR173.28(m).._ 


Preaaad  Steal  Tank  Company.  Inc., 


Eurotainer.  &A..  Paria,  Franca.. 


GOEX.  Inc.  Oebuma.  TX. 


Jel  Raseofch  Center,  lr«c.,  Ariing- 
tovTX 

Scott  Aviatkxi  Div.  o(  Figgie  Inter- 
national. Inc.  Lancaster.  NY. 


49  CFR  172.101.  173.114a(h)(3). 
176.415.  176.83. 

49  CFR  172.101.  173.1 14a(h)(3). 
176.415.  17683. 

48  CFR  172.101.  173.114a(h)(3). 
176.415.  176.83. 

49  CFR  173.119(a).  173.119(m). 
173.245(a).  173.346(8).  178  340- 
7.  178.342-6,  178.343-5. 


49   CFR    173.119(a),    173.119(m), 

173.245(a),  173.2e3(a). 

173J46(a).  178.340-7,  178.343- 

5. 
48  CFR  173.X2(a)(1). 

173J04(a)(1),  173.304(b)(1). 

175.3,  178.4Z 

48  CFR  17a302(a)(1), 

173.304(a)(1),  17a304(b)(1), 
175.3.  178.4i 

48  CFR  173.302(a)(1), 
173.304(a)(1),  173.304(b)(1), 
175.3.  178.42. 

49  CFR  171.12(c).  178.116-6(8). 
178.116-7(8). 

49  CFR  173.302(a)(4).  175.3  „ 


Nature  of  exemption  Iheraof 


49  CFR  172.101,  172.204(c)(3). 
173.27,  175.30(a)(1),  175.320ib), 
part  107.  Appends  a 

49  CFR  173.119.  173  302(8)(1), 
173.304(a)(1).  173.304(b)(1). 

175.3. 178.42. 

49  CFR  173.302(a).  175.3. 


49  CFR  173.315. 178.245 


48  CFR  172.101.  173.110.  173.80. 
175.30. 


48  CFR  172.101.  173.110.  173.80. 

175.30. 
48  CFR   173.154.    175.3.   175.85. 

part  172.  aubpvt  C,  aubpvt  D.  E 


To  rerww  and  change  six  morrth  shipping  experience 
report  reqiJremem  to  tvwo  years  to  correspond  with 
renewal  application.  (Modes,  1,  2,  3.) 

To  renew  and  change  six  month  shipping  expeiionce 
report  requirement  to  two  years  to  correspond  with 
renewal  applicatiorx.  (Modae  1 ,  2.  3.) 

To  authorize  use  of  DOT  Specificatton  MC-331  cargo 
tartks  equipped  with  a  manway  cover  not  KiUy  complying 
with  49  CFR  1 78.337-1  (c)(2)(ii),  for  transportaton  of 
nonfiammat>le  gases.  (Mode  1 .) 

To  authorize  manufacture,  meriting  and  sale  of  a  norvOOT 
specification  oil  wen  sampirtg  device,  for  the  shipment 
of  various  compressed  gaaes,  n.o.s.  (Modes  1 .  2.  3,  4.) 

To  authorize  manufacture,  martung  ar>d  sale  of  norvDOT 
specification  cargo  tanks  complying  generally  with  DOT 
Specrfication  MC-307/MC-312  except  for  bottom  outlet 
valve  variations  for  transportation  of  flammaWe  or  corro- 
sive waste  liquids  or  semi-solids.  (Mode  1 .) 

To  authonze  transport  of  solutions  of  an  organic  peroxide 
in  cargo  tanks  complying  with  DOT  Specification  MO 
307  and  MC-312.  (Mode  1.) 

To  auttx>nze  multi-tnp  use  of  DOT  Specification  17C  steel 
drums,  for  traraportation  of  Nttwim  metal,  ir>gots.  Im- 
mersed in  neutral  oil.  (Mode  1 .) 

To  auttiorae  use  of  non-DOT  specification  motor  vehicles 
and  portatjie  tanks,  for  bulk  shipment  of  certain  blasting 
agents.  (Modes  1 ,  3.) 

To  become  a  party  to  exemption  8723  (Modes  1,  3.) 

To  become  a  party  to  axamptkm  8723  (Modes  1,  3.) 

To  aulfKXTze  manufacture,  marking  and  sale  of  non-DOT 
specrfication  cargo  tanks  complying  generally  with  DOT 
Specification  WC-307/MC-312  except  for  bottom  outlet 
valve  venations,  tor  trsnsporlatlon  of  flammable  or  corro- 
sive waste  liquids  or  sami-solids.  (Mode  1 .) 

To  authorize  use  of  non-DOT  specification  cargo  tanks 
desigr<ed  and  constructed  in  fuN  compbefx:*  with  DOT 
SpecificatKm  MC-312  with  certain  exceptKins.  for  ship- 
ment of  certain  hazardous  materials.  (Mode  1 .) 

To  authorize  natural  gas,  classed  as  flammable  gas,  and 
crude  oil,  ctasaad  aa  flammable  hquid,  tor  shipment  in 
non-DOT  specification  stainless  steel  cylinders.  (Modes  1, 
2.  3.  4.) 

To  auttwrize  rail  and  water  as  additional  modes  of  trans- 
portation. (Modes  1,  2,  3,  4.) 

To  authorize  manufacture,  marking  arxl  sale  of  nort-OOT 
spectficatx>n  stainless  steel  cylinders,  for  shipment  of 
compressed  gases.  (Modes  1.  2,  3, 4.) 

To  amer>d  exemption  to  permit  concave  top  head  wtiere 
DOT-17E  now  requires  convex  head.  (Modes  1,  2,  3.) 

To  authorize  gas  reservoirs  to  t>e  refilled  a  maximum  of  5 
times  and  to  authorize  refilling  of  the  packaging.  (Modes 
1.  2,  4.) 

To  authorize  carria^  of  certain  Class  A,  B  and  C  explo- 
sives tfiat  are  not  permitted  for  air  sfiipmertt  or  are  in 
quantiies  greater  than  tftose  prascra>ed  tor  shipment  t>y 
air.  (Mode  4.) 

To  manufacture,  mark  and  sell  certain  steel  cylinders  for 
trarfsporbng  samples  of  hquefied  petroleum  gas,  oil  well 
natural  gas,  aitd  other  petroleum  t«ydrtx:a(tion  gases  or 
Kquds.  (Modes  1.  3,  4.) 

To  authonze  manufacture,  mari<ing  end  sale  of  rxxvOOT 
specification  fiber  reinforced  plastic  hoop  wrapped  cylin- 
diwa,  tor  shipment  of  certain  compressed  gases.  (Modes 
1,  2,  3,  4,  5.) 

To  authorize  use  of  a  non-OOT  specificatkxi  IMG-Type  5 
portable  tank,  for  transportation  of  liquefied  compressed 
gases.  (Modes  1.  2.  3.) 

To  auttxxae  transport  of  charged  oil  well  guns  as  Class  C 
explosive  wtien  ttie  net  weight  of  explosive  material  in 
tfie  vehk^le  or  vessel  does  not  exceed  Zl'O  pounds. 
(Modes  1,  3,  4.) 

To  become  a  party  to  exemption  8988  (Modes  1,  3,  4.) 

To  autftorize  transport  of  emergency  oxygen  generators 
without  marking,  labeling,  shipping  papers  or  specifica- 
tion packaging.  (Modes  1,  2,  3,  4,  5.) 
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Renewal  and  Party  to  Exemptions— Continued 


Application 
No. 


Exwnption  No. 


Appiicant 


Reguiation(s)  affected 


Nature  of  axamptkxt 


9004-X.. 
901 5-X., 

902e-X.. 
9027-X. 


9036-X.. 


DOT-E  8004. 
DOT-E  8015.. 

DOT-E  8026.. 

DOT-E  8027. 
DOT-E  8036. 


8040-X DOT-E  8040. 


8052-X. 


e059-X 

9059-X.- 

9061 -X.. 


9064-X., 


9064-X. 


9064-X. 


DOT-E  9052.. 

DOT-E  9059 ., 
DOT-E  9059 .. 
DOT-E  9061 . 

DOT-E  9064. 
DOT-E  9064 . 
DOT-E  9064. 


9066-P DOT-E  9066. 


9078-X. 


9079-X 


9106-X. 


9108-X. 


9110-X. 


9110-P... 
9141-X... 


8142-X. 


DOT-E  8078 .. 

DOT-E  8078., 

DOT-E  8108. 

DOr-E  8108 . 

DOT-E  8110. 

DOT-E  81 10. 
DOT-E  8141 . 

DOT-E  8142. 


8166-X. DOT-E  8166. 


8182-X 0OT-E8182. 


Metric  Corporation,  Tulsa,  OK.. 


48  CFR  173.118. 173J04. 173,315, 


Monsanto     Chemical     Company, 
Saint  Loula,  MO. 


Sonooo  FSxe  Dnim,  Inc.  Lombard, 
IL 


Mc(aean-Rohco,    Inc.,    Cleveland, 
OH. 


TTw    Marison    Company,    South 
ElgialL 


Sonoco  Fibre  Dnjm,  Inc,  Lombard, 
IL 


Chemical      Handling      Equipment 
Company,  Inc,  Toledo,  OH. 


Air  Products  and  Chemkals,  Inc., 

Allentown,  PA 
Boeing  Aerospace,  Seattle,  WA  — 


48  CFR  173217.. 


SSI  Group,  Ltd.,  F^yrdale,  KY... 


Preuasag     Pure     Metals    GMBH 
(joalar,  Weat  Germany. 


Amalgamet  Canada— Division  ol 
Prometaico,  Inc,  Tororrto,  Ontar- 
io, Canada. 

Automotive  Systems  Laboratory, 
Inc  (ASL)  Fannington  Hills,  Ml. 

Monsanto  Chermcal  Company,  Si 
Loula,  MO. 

E.  I.  du  Pont  de  Nemours  S  Co., 
Inc,  Wilmington,  DE. 

The  Ensign-Bickford  Company  and 
Distributors.  Simsbury,  CTT. 

Ensign-Bk*fonl  Company,  Sima- 
bury,  CT. 

Kannanord,  Inc,  Coiumbua,  MS 


Atochem   SA,    13011    Marseille. 


48  CFR   172.101.  1754.   175.30, 
176.224. 


48     CFR      17S.131.      17828(h), 
17828(m). 


48  CFR  178.37-4(8).  part  173.  sub- 
parts G.H. 


48  CFR  173248a(d)(3) 


48  CFR  173.118a,  173.118. 
173.125.  176.340.  178.18. 
178253.  part  173.  subpart  F. 


48      CFR       172101.       17Z202, 

173.302(d).  173.34(d)(4). 
48       CFR       172.101.       172.202. 

173.302(d),  173.34(d)(4). 
48  CFR  172.504. 173.178 


48      CFR       172.271.       173245. 
173.247,  173.3a 


ComingGlassWort«,  Coming,  NY..J48      CFR       172271,       173245, 

173247, 173.3a. 


Bristol  Flare  Corporatkxv  Bristol. 
PA. 

EVA  Eisenbahn-Vericehrsmittel 
GmbH,  Dussekjori,  West  Genna- 
ny. 

Comptank.  C:orporatk)n,  BothweN, 
Ontario,  CN. 

Air  Products  and  Chemicals,  Inc, 
ANenlown,  PA. 


48      CFR      172.271.       173.245. 
173247.  173Ja. 

48  CFR   171.11    (see  paragraph 

8.d.). 
48  CFR  173245 


48  CFR  173.315 


48  CFR  173.77.. 


48  CFR  173.77. 
48  CFR  173.163.. 
48  CFR  173.163 


48CFR  172.101. 173,106  _.. 


48  CFR  173415,178245. 


48  CFR  173.118  (a),  (m), 
173.346(8).  178.340,  178.342. 
178.343,  p«t  173.  aubpart  F. 

48  CFR  173404(a)(2) 


To  authorize  manufacture,  martdng  and  aale  of  norvDOT 
apedficatkxi  oomainers,  for  transportation  of  flammabi* 
Kqwda  and  flamrrtable  gases.  (Mods  i .) 

To  amend  exemption  to  inctode  any  manufacturer's  norv 
DOT  specification  packagir>g.  to  irwreasa  the  weight  KmN 
to  3000  ba.,  and  to  aUow  shipments  m  ful  ooniainar 
toada  m  stack  Mna.  (Modes  1.  2.  3.) 

To  authorize  marxilacture,  mariung  ar>d  sale  of  non-DOT 
apecificatton  fiber  dr«jms  o*  not  over  75-ganon  capacity, 
aimilar  to  DOT  Specifteatton  21C  except  that  the  top 
head  Is  of  mokled  pofyettiytene  and  secured  to  the 
sidevvaH  by  a  lavar  locking  ring.  (Modes  1,  2,  3,  4.) 

To  authorize  a  onetime  reuse  of  DOT  Specification  37A 
(ain9ia*Vtor  omma,  tor  anipmeni  or  crvomic  acia,  soaa 
and  chromic  ack)  mixture,  classed  as  an  oxxlizer. 
(Modear2.) 

To  authorize  manufacture,  ntarkirtg  artd  aale  of  billet 
pierced  DOT  Spedficatksn  3AA  cykrxlers,  for  tranaporta- 
tton  of  compressed  arxl  poisonous  gases.  (Modes  1,  2. 
3,  4,  5.) 

To  autfiorize  manufacture,  marking  and  sale  o(  non-OOT 
specificatkxi  ftore  drums  of  not  over  55-gaHon  capacity, 
load  or  coated  on  the  Inaide  with  a  piastK  material,  and 
having  modified  norvremovable  top  heads  of  steel  or 
plastic  for  transportation  of  certain  corroaive  kquds. 
(Modes  1,2,  3.) 

To  authorize  use  of  a  non-OOT  specification  rotatiorwny 
rraMed,  croea-linked  or  Inear  polyethylene  portable  tank 
aiKloaad  In  a  steel  cage  or  harttwood  ovarpack  lor  Vm 
aWprtwnt  of  corrosive  Itoukte,  flammable  Kqukis  or  an 
oxxjizer.  (Modes  1.2  3.) 

To  authorize  ua*  o(  cylinders  currently  used  lor  ftoorine. 
(Modes  1.2) 

To  authorize  ua*  of  cylinders  currently  used  lor  fluorlna. 
(Modes  1,2) 

To  authorize  shipment  at  a  email  quantity  of  a  flammable 
sottd  labeled  Ftammabta  Solid  and  Dangeroua  Whan 
Wet  but  without  a  Flammable  SoM  W  placvd  on  the 
vahtole.  (Modea  1, 2.) 

To  authorize  TKankjm  letiachtoiide,  clasaed  aa  Corroaive 
matoriai,  as  an  additionai  material  In  the  exempted 
oontooalta  packaging.  (Modes  i,  3.) 

To  authorize  Titankim  tetrachkxxle.  classed  aa  Corroaive 
material,  as  an  addrtional  material  in  the  exempted 
composite  packaging.  (Modea  1,  3.) 

To  authorize  Titanium  toliachtorida,  classsd  as  Corroaive 
18  an  addWorwl  material  In  the  axampted 
padiaging.  (Modes  i,  3.) 

To  become  a  party  to  axempbon  9066  (Modea  1,  2,  3,  4.) 

To  autlKxize  uae  of  DOT  Specification  57  stainleaa  steel 
portable  tanks,  for  transportatxxi  of  s  waste  formic  acid/ 
phenol  mixture.  (Mode  1.) 

To  authorize  uae  of  carbon  stesi  DOT  Spedficatxxi  51 
portable  tanka,  for  transportatkxi  of  a  Kquefied  com- 
pr*8sadgas.(Modes  1.  3.)  

To  authorize  transport  of  pentaerythrite  telranltrate  (PETN) 
wet  with  25%  water  in  a  4  mil  polyethylene  bag  plaoed 
In  a  DOT  speciftcation  12H  llbartioard  bcoL  (Modea  1,  3,) 

To  authonze  transport  of  pentaerythrila  tetranitrate  (PETN) 
wet  with  25%  watar  In  a  4  ml  polyeltiylane  bag  plaoed 
In  a  DOT  speciAcalion  12H  fibertxwd  box.  (Modes  1,  3.) 

To  autfxxtze  shipment  of  sodkjm  chtorato.  in  norvDOT 
speciftcation  coHapeitile  potyothylene  ined.  woMan  poly- 
propylerw  bags.  (Modes  1.  2.  3.) 

To  become  a  party  to  exemption  8110  (Modea  1,  2,  3.) 

To  authorize  tranaport  of  certain  hand  signal  daiiioaa,  aa  a 
flammable  solid  instead  of  a  dasa  C  vqitoaiv*.  (Mode 

1.) 
To  authorize  uae  of  a  norvOOT  Specification  IMO  Type  5 

portable  tartk,  tor  traraportation  of  Iquefied  compressed 

gaaas.  (Modes,  1,  2  3.) 
To  updato  exemption  reference  for  acouatic  amiaaion  toats 

to  the  moat  raoent  edttion  of  tt>e  pubiahad  standard. 

(Modelj 
To  aulhortza  ahipmanl  of  vartoua  ralngarated  oompreeaed 

gaaea  dassad  aa  flammable  gaa  In  DOT  Spedftcatton 

4L-1 12  cylinders.  (Mode  1.) 


soa^o 
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AflpWcaUon 
Ho. 


I1S3-X. 

9222-X. 

9222-X- 

9275-X- 

9277-X.. 

9281-P.. 
9371-X.. 


9377-P 

93ei-p 

9381-P 

0386-X. 


&402-X. 


9402-X...._ 

9402-X — 

9414-P.._.. 
941 5-X 


9416-P. 

94ie-X. 

941 S-X. 


9425-X. 


9441-X 


•4ai-x. 


CJWnpSOn  NOb 


DCT-E9193. 

DOT-Et222. 

OOT-E9222. 

OOT-E9Z75. 

0OT-e9277.. 

DOT-€  9281 .. 
OOT-E  9371 .. 

tXJT-E9377.. 
OOT-E  9381 . 
OOT-E  9381 . 
OOT-E  9380. 

OOT-E  9402. 

OOT-E  9402. 

OOT-E  9402. 

DOT-E9414. 
DOT-E9415. 


DOT-e9416. 
OOT-E  9416. 

OOT-E  9418. 


9485-X. 


9488-X. 


9487-X. 


OOT-E  9425- 
OOT-E  9441  „ 

OOT-E  9481  . 
OOT-E  9465. 

OOT-E  9486. 
OOT-E  6487  _ 


Appiic«m 


lon,TX 


^MMnw    TnicWo9    Cowipwy,    Inc. 
(WTC),  Owteston  Heights,  SC. 

CakNol     Systofns.     Inc.     (CSI). 
Cwir,  NO. 

McCormick  A  Company,  Inc.,  Hunt 
Vtfiy.  MO. 

FMC         Co  pwtlucv— Agricultural 

Chemical    OrtMp,    Philadelphia, 

PA. 
W^uleiii  Atfaa  Irrterrialional,   Itk., 

Houston,  TX 
Ronaon     Awation      Incorporated, 

Trenton,  NJ. 


Austin  Powar  Company,  Cleveland, 

OH. 
Envtonmantal  Audt,  Inc.,  Placen- 

tia,CA. 
Weatam  Zinc  Corporation,  Rancho 

Oominguez,  CA. 
Pacific    Sctertific.    HTL    DMsioa 

Ouafta,CA. 


ArtMt   Pauvet   Ral.   SL   Laurant- 
Baingy,  Pranca. 

Atochem,  Paris,  Franca 


ALGECO,Pafia.  Franca. 


Linde  Qaaaa  oi  Iha  Oraal  Lafcea, 

inc.  OaMeland,  OK 
Sonooo  Plaatic  Drum,  Inc.,  lock- 

pona. 


Haaa  wd  Oarti.  mc.  AaNand^  OH... 
Plana    Chamicai    Company,    Fra- 

monCNE. 
Waal  Taxaa  Fatotcatfon.  Odeaaa. 

TX 


Amarican    Chemical    A    Rafirwig 
Company.  Inc.,  WalartMsy,  CT. 

Afmral,   mcorporatad,   IMeet  Wv- 
«»ick,RL 


Atlas  Rawdar  Company,  Oallaa,  TX. 


Cham-Tech,  UmMad,  Oea  Moinea. 


Bwar,  Inc.  Chealar,  WV 


ChaNvTach,  Umaad,  Oaa  Moinaak 


RegulaAon(s)  affected 


49  CFR  parts  100-1 96.. 


49  CFR  173.154„ 


49  CFR  173.154- 


49  CFR  parts  100-199- 


48  CFR  173.3770 . 


49  CFR  172.101,  173.100. 


49  CFR  172.101,  172.204(c)(3). 
173.27,  175.30(a)(1),  175.320(b), 
pwt  107,  Appendix  8. 

49  CFR  173.65(a)(5) 


49  CFR  173.154 

49  CFR  173.154 

49     CFR     173.304(a)(1).     175.3. 
178.44. 


49  C;FR  173J15.  178.245. 


49CFR  173.315.178.245. 


48  CFR  173.315,  178.245. 


48  CFR  173J02(a)(5) 

49  CFR  p«t  173,  subpart  O,  E,  F, 
H. 


49  CFR  173.356.. 


49  CFR  173.359 

48  CFR  173.119. 173.245. 178.253 


49  CFR  177.848- 


49  CFR   173.306(gK1),  p«t  17^ 
sutipartO.  E. 


49  CFR  173.77- 


49CFR173J0S- 


49       CFR        173.119(a),       (m), 
178.245(a),  173.342-S, 

173.a46(a),  178-340-7,  178.343- 
5. 

48  CFR  173J04 


Nature  of  exemption  Vtereof 


To  aulhortze  ahipmeiiN  of  a  downhole  loggir^  tool  (snoda) 
ttiat  contains  an  accelerator  housing,  one  section  of 
iwhich  la  charged  with  sulfur  hexaffuonde  to  a  pressure 
of  80  peig.  (Iwlodes  1,  2.  3.  4.  5.) 

To  authoftze  uee  of  norvOOT  specification  metal  tanks,  for 
traraportation  of  a  flammable  liquid  or  flammable  solid. 
(Ktodal.) 

To  aiAhortze  uae  of  nort-OOT  specification  melal  tanks,  for 
transportation  of  a  flammabia  Nquid  or  flammable  aoM. 
(Model.) 

To  authorize  exceptiona  to  specification  packaging,  mark- 
ing and  labeling  requirements  for  certain  ett^  alcohol 
BOHitiona.  (Modaa  1,  2.  3,  4,  5.) 

To  authorize  cargo  vessel  aa  an  additional  mode  of  trans- 
portation. (Modea  1,  2. 3.) 

To  become  a  party  to  exemption  9281  (Modea  1,  2.  3.  4, 

5.) 
To  authorize  carriage  of  Class  A.  8  and  C  axpk»ives  that 

are  not  permitted  lor  shipment  by  air.  or  are  m  quantities 

greater  than  those  preacribed  lor  sf^pment  by  air.  (Mode 

4.) 
To  become  a  party  to  axemptnn  8377  (Modea  1,  2,  3.) 

To  become  a  party  to  exemption  9381   (Modes  1,  2.) 

To  become  a  party  to  exemption  9361  (Modes  1,  2.) 

To  authorize  an  additional  material  of  construction  for  a 
norvDOT  gpecifKatkxi  cylinder  in  wt)tch  nitrogen, 
dasaed  as  nonflammable  gas,  is  shipped.  (Modes  1,  2, 
4,5.) 

To  authorize  uae  of  norvOOT  specificatk)n  IMO  Type  5 
portable  tanks,  for  transportation  of  flammable  and  norv 
flammat>le  liquefied  compressed  gases.  (Modes  1,  2,  3.) 

To  autfiorize  use  of  norvOOT  specification  >UIO  Type  5 
portable  tanks,  for  transportation  of  flammable  and  non- 
flammable liquefied  compressed  gasea.  (Iwlodes  1.  2.  3.) 

To  authorize  use  of  nor>-OOT  specification  IMO  Type  5 
portabia  tanks,  for  transportation  of  flammable  and  norv 
flammable  liquefied  compressed  gases.  (Modes  1,  2,  3.) 

To  become  a  party  to  exemptan  9414  (Modes  1,  3.) 

To  authorize  manufacture,  marking  and  sale  of  a  polyettiyl- 
ene  dn«n  of  30-gallon  capacity  conforming  with  OCT 
Spacafication  34  except  for  having  a  aingle  opening  of 
tour-irKh  diameter,  for  shipment  of  those  hazardous 
matsilals  authorized  in  CX3T  Specificationi  34  and  OOT 
SpadScalions  21C  drums.  (Modes  1.  2,  3.) 

To  become  a  party  to  exenvtion  9416  (Modes  1,  2,  3.) 

To  renew  and  to  auttwras  tail  as  an  additoral  mode  of 
transportation.  (Modaa  1,  2,  3.) 

To  authorize  sMpmant  d  certain  compressed  gases 
claaaad  as  Rammabte  and  nonflammable  in  norvOOT 
apacification  portable  tanks  compa/at>le  to  DOT  Specifi- 
cation 51  poftaWa  lanka.  (Mode  1.) 

To  aulhortza  tianaport  of  certain  alkalirw  coiTosive  soh>- 
tions  in  the  same  vehicle  with  goM  arxl  silver  cyanide 
aotuiona.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  non-OOT 
specification  steel  water  pump  system  tanks  «ihth  outside 
nataaeaadlng  26  Inchaa,  lor  Vanaportalion  of 
naa.  (Modes  1,^3.) 

To  aulhoriza  transport  of  PETN  wal  with  25  percent  water 
in  pliMic  iiags  packad  In  fibartxiard  boxes  instead  of 
matal  drums.  (Mods  1.) 

To  auKviiza  an  bioreasa  In  total  vapor  praaaura  lor  mix- 
turaa  shipped  under  the  exemption,  from  140  psig  at  130 
degrees  F  to  286  psig  st  130  degrees  F.  (Modes  1,  2, 
3.) 

To  aulhofiza  use  of  a  non-(X>T  apacification  ctvgo  tank 
daaignad  and  constructed  In  fuH  compNwwa  «W)  OOT 
Spaiafcillw  MO-307/312.  with  eiaapliana.  tor  twnioi 
tation  of  a  Iquid  and  aami-soikj  wasts  materiat.  (Mode 
1) 

To  aulhonia  lianaport  of  an  Inaecticida  daaaad  as  a 
nonflammabia  oempraaaed  gas  in  IX>T  Specillcalion  39 
cylndara.  (Mode  1.) 
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R^MEWAo.  Ai*w  P*<fi:ry  ro  £xEMP"X>N^-^.,Ajr-rt»r<yed 


;;n 


Ho. 


95604.- 
9680-X- 

9601-X. 

9607-P_ 
9623-P.. 
9e63-X- 

wOOO-A.. 

9676-P.. 
9678-X.. 

9661-X.. 
9668-X.. 

9701-X- 

9706-X. 


9711 -P., 
9714-X. 


971 8-X- 


9719-X. 


9723-4>.. 
9742-X.. 


ExaiMtitlow 


DOT-£»4e6. 
DOr-E868«. 

OOr-E8680-.- 

OOT-E  9601. 

OOT-E  9«>7. 
OOT-E  8623. 
OOT-E  9663. 

OOT-E  9666. 


ApplcMl 


ConiM*  Farttaam/A  OM*n  ol 
ComlMO  IJ6„  Calgaiy.  Abarta, 
ON. 

MeOannal  Oouolaaa  niwxiialldii 
StLouia,MO. 


McOoNnsi    Oaurtaa   Caiporation, 
8tLoiiia.Ma 


Titeil.lnc. 


.CA. 


VA 
Iraoo  InoofporaMd)  Sill  Lito  Otyi 

UT. 
Slapa    GfflbK    Fadani    Republic 


Akzo  Ctwmicals  Inc.,  CMcago,  IL.. 


Waguiiii'«o"««i  iiMectad 


4e  CFR  17M08,  TTiMT.  173,378. 


48  CFR  173.120(b)- 


49  CFR  173.120(b). 


49CFR173J57, 173Ja.- 


II 


OOT-E  9676. 
OOT-E  9678. 


8744-X.. 
974fr^. 
9746-X. 


XT.  BUm  Inc.  PhiWpabia«.  NJ.. 


Roaaborougti  tHanulactutng  Com- 
panifc  Avon  Lake,  Oa 


OOT-E  9681. 
OOT-E  8688. 

OOT-E  8701 . 

OOT-E  8706 . - 


DOT-E9711. 
OOT-E  9714. 


OOT-E  8718. 


OOT-E  9718. 


DOT-E9723. 
OOT-E  8742. 


OOT-E  9744. 
OOT-E  9746. 
OOT-E  9746. 


ICI 


bic/Pyrolaehnic  Spa- 
Bryan,  GA. 


\Mliilttfcaf>-YardMy  Poaw  Systartia, 
Wam«am,MA. 


Ttimag  Hokfinga.  Ltd..  Calgary,  At- 
barta,CN. 


U&  Dapartmant  of  Enargy,  Wash- 
ington, OC 

Konica  Corporation,  Tokyo,  Japan ... 
E  I.  du  Port  de  Nemours  6  Csi, 
Inc.  VMImineton,  DE. 

EusotMnar.  US  Inc.  75006,  Paria, 


Aiiwaya,  Orlando, 


&aal  Southern 
FU 


48  CFR  pwts  100-199. 

49  CFR  177.835(c)(3)-, 
49  C;fr  178.134, 178.35a.  part  173. 


49  CFR  173.34(a),  pwt  107.  Ap- 
pandbta 


48   CFR    173.119(b)(4),    173.125, 

178.205. 
48  CFR  173.154 , 


48  CFR  173.65- 

49  CFR  173.247.. 


40      CFR       173.154,       173.164, 
173.178, 173.182. 173.245b. 


40  CFR  173.22004.. 


Nature  Of 


To 


apMy  to 


8488  (Mod»  1,  &  SL) 


oombuatton  < 
tarriia,  aa  part  of  ran-aaV 


48  CFR  173.245(aK12),  175J. 
48  CFR  173.368- 


48  ^R  1 73  J1 9. 178.248. 


BO  TadwologK^  Inc.  Arcadia,  CA.. 


Ak»  Chamicala,  Inc.  Chicago,  IL. 


WliMnira   nissarch    Laboratonea, 

loc-  81  LoMla.  MO. 
Air  Produeta  and  Ctiamicala.  Inc. 


48  CFR  17^101.  \TZ2aMfiim. 
173.27,  175.30(a)(1).  175.320(b). 
part  107,  Appendix  B. 

48  CFR  177.846(b) 

49  CFR  173.358, 178.248. 


48  CFR  173.157(a)(5) 

49  CFR  173.1200(a)(8).  173.306(a), 
(b),  (c),  175.3. 176.33. 

48  CFR  173.264 


To  aulhortza  kansport  of 

m 


requiramanla  of  48  CFR  Parta  100-199.  (Mode  14 

To  autfiortze  *^"^rrr*  "^  '■i*'^  comtxislon  anglnaa  wMh 

■ -f  anka.  aa  part  of  nonsaW 

aj4Mrwu»    &;.   iimtmttitf  DBl  oabiBCl  !•  Ha 

raqulramanii  of  *<>   ^  -    s^a  io(>-i99.  (Mode  1.) 

To  aulhoitia  afUpme;-:. .::  iKhjdi  100%  chluiotHaliv  a  Clan 

B  poina  In  non^XJT  apacUlcallon  zIno-plBiad  alaal 

tema,  i«t  aanaadbtg  aBgalan  aapacNyi  (Modaa  1. 1) 

To  baooma  a  party  to  awanytlijn  9607  (Modaa  1,  4,  S.) 

To  baooma  a  party  to  axamption  9623  (Mode  1.) 

To  authorize  manufactuM,  marking  and  aala  of  cyfindrtaat 
steel,  overpacks  similar  to  0OT-37M  aanapl  wal  Mch- 
naaa  la  28  flaga  Inataad  of  84  gaga  and  Inner  polyatfiyf- 
ana  drum  meats  0OT-2SL  OMoapl  tor  maildnf,  tor  ahi|>> 
meni  of  thooa  haaardous  mataiisii  authortaad  in  OOT- 
37M/2S1.  (Utodaa  1, 2,  3.) 

nematatamanl  of  axamption  that  authorizes  matenala 
eknatf  aa  MOtM  aBtyla  aolMlien  lor  afilpnieni  w*  DOT 
SpacWcatton  4BA  and  4ew  cyBndars,  whteh  are  hydrea- 
taHeaty  tsatad  wary  10  yawa  ratiar  Van  k  yean. 
(Modaa  1. 3.) 

To  become  a  party  to  exemption  9676  (Mode  1.) 

To  authorize  shipment  of  various  mtxturea:  Magrteeum 
(rariirfae  0  to  30  pavoer^  Satt^coatad  magnaalum  ont^ 
ulaa  0  to  30  percent;  Cafcium  cartxde  40  to  90  percent 
and  Cakaum  oxkja  5  to  20  percent  dasaed  as  flammabia 

To  aulhoriza  imitsd  quanttiea  of  Ctaas  A,  Type  4  ai^ito- 
sives,  to  be  placed  in  apecial  packaging  not  presatied 
in49CFR.  (Modes1,3,  4.) 

To  autt>onze  shipment  of  ttiionyl  cfilorkie,  dasssd  as  a 
corrosn^  rrwterial  In  norvOOT  specificatton  botOaa  of 
"^aeon'  PFA.  ranging  m  tb*  from  10  to  16  ouncoo 
capacHy,  oxaipackad  in  OOT  Speofication  17H  itainlaas 
siMl  (kums,  not  to  oceed  54  botnes  par  *um.  (Mode 
1.) 

To  tUtmbo  nanulKlwa,  marking  and  aala  of  twgs^ 
oolapatila  poiyainylana-lned  woven  pofypropylerw  biA 
baos  hwing  a  capacity  of  no  warn  than  TJOO  powida 
aa^  and  top  and/or  bottom  ouUeta,  for  shiprfiani  of 
•■■laaMa  and  oorroaiiM  aoMa  and  ondizar  (Bofids  onlyt. 
(Modaa  1, 2, 3.) 

To  ealhodaa  ahipmani  of  siagrMeium  anlal  pefleli^  a 
flaiwnabia  aoMd,  In  OOT  Specifttatxjn  44-C  muttiwa8 
paper  bao  (Mode  1.) 

To  baooma  a  party  to  exemptkm  on  971 1  (Modaa  1,  2,  4.) 

To  naitoilii  iWpiwanl  of  "Bi^in"  8  Inaaelidda,  dasaed  aa 
a  Polaon  B  Iquid.  hi  CX3T  Specification  high  density 
polyethylene  containers.  (Modaa  1,  2,  3.) 

To  aadiofln  shipmant  of  oartain  ooawpraaaed  gaaea 
daaaad  as  flammable  and  norrRammable  in  norvOOT 
apacWcation  portable  tanka  oomparable  to  DOT  SpecM- 
cation  51  portabia  lanka.  (Modae  1, 2,  3.) 

To  auOioitn  caataga  of  oartrin  Obaa  A.  B  and  C  ai^le- 
aivaa  that  aw  aol  paaaMad  lor  shipmant  by  air,  or  to 
qusnObea  oraatv  tiaa  aioaa  praaeifead  far  sMpmant  by 
air.  (Mode  4.) 

To  become  a  party  to  exemption  9723  (Mode  1.) 

T^aiMidaetwainiariiandaal  non4)OT  apedicaflon  alaai 
poraoia  wTiKa  rar  snipping  metnyi  ororreae,  iquto 
claaaad  as  poison  8.  (Modes  1,  2,  3.) 

To  Increase  tt>e  new  weight  authorized  par  package  from 
81 J  peanda  to  32  pemda.  (Mode  i.) 

To  become  a  party  to  aaawptkyi  9745  (Mooaa  1,  2,  3,  4.) 


To 


1.3.) 


aaaof  OOT  Bpadficaflan  3BN  cybidars  lar 
of  hydrogen  fkiorida,  anfiyckouc  (Modea 


50ft5« 
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AppRcaton 
No. 


8749-X. 

•750-X... 
»75a-X... 
9750-X... 
9752-X„. 

9781-X™ 

9763-X.„ 
976S-X™ 

9766-X.. 
977*-X„ 


8785-P.. 
9785-^.. 
9785-P.. 
9785-P.. 
9785-P.. 
9785-P.. 
97e5-P.. 

9eoi-x.. 

980e-X.. 

9811-X.. 
9ei9-X.. 

9850-X.. 

9e78-X. 
991 2-X. 


ExempBonNa 


DOT-E9749.. 

DOT-E9750„ 
DOT-E9750. 
OOT-E9750. 
DOT-E»752_ 

OOT-E  9761 .. 

DOT-E9763. 
OOT-E  9795.. 

OOT-E  9788. 
OOT-E  9775 . 


DOT-E9785.. 
OOT-E  9785 - 
OOT-E  9785.- 
OOT-E  9785  _ 
OOT-E  9785  „ 
DOT-E9785„ 
OOT-E  9785  - 
DOT-E9e01„ 

OCT-E9e08„ 

OOT-E  9811.. 
OOT-E  9819- 

OOT-E  9658 .. 

DOT-E9e78. 
OOT-E  9912. 


ApplCWK 


Union  Caitid*  Chamlcaia  *  Plas- 
tics Company  Inc.,  Oanbuiy.  CT. 


AUat  Powder  Company.  DaHas.  TX. 


Auatm   Powdar  Company,   Ctav*- 
land.OH. 


IRECO.   mcofporatad.   Salt    Laka 
C(ly,UT. 


Ethyl  Corporation,   Baton   Rouga, 
LA. 


Systron   Conner,   Safety   Systems 
Division,  Concord,  CA 

Air  Products  and  Ctiamicals,  Inc., 

Allootown,  PA 
3M.  St  Paul.  MN 


Hercules,  Incorporated,  WUminyton, 
DE. 

Essex    Environmental    Industries, 
Inc  Hurst.  TX 


Croiwlay  To«rir>g  and  Transportation 

Co..  Pertnsauksn.  NJ. 
Crowley      Caribbean      Transport, 

Pennsauken.  NJ. 
Trailer    Marine    Transport    Corp., 

PannsauKen,  NJ. 
American    Transport    Lines    Inc., 

Parwiaaukan,  NJ. 
Euro-Gulf  International  Inc.,  Hous- 
ton, TX 
Australia-New  Zealand  Oirect  Line. 

Long  Beach,  CA. 
Ocean  Star  Container  Unas,  Jersey 

City.  NJ. 
Pttelpa  Dodge  Corporation,  Ptioa- 

nix,AZ. 

Apactw  Powder  Company,  Beiwon, 
AZ. 


Container    Products    Corporation. 

WHrrsngton,  NC 
HaWburton  Company,  Duncan,  OK... 


Porno  Products,  Inc.,  Norton,  OH . 


Regulation<s)  affected 


Tennenoa     Eastman     Company, 
Kingaport.TN. 

Poly  Processing  Company  A  Poly 
Cal  Plastics,  Inc.,  Monroe,  LA. 


49  CFR  172.203(C)(1),  172.324(a)..... 


49CFR173.154(a)(ie). 


49CFR  173.154(a)(18) 


49  CFR  173.154(a)(18) 


49  CFR  173.354(a)(7). 


48  CFR     173.304(a)(1).     175.3. 
178.47. 

49  CFR      173.247,      173.302(a), 
173.328(a). 

49  CFR  173.124(a)(3) 


49  CFR  173.92 

49  CFR  173.3(C) 

49  CFR  173.30,  176.11,  176.83.. 


49  CFR  173.30,  176.11,  176.83 

49  CFR  173.30,  176.11.  176.83. 

49  CFR  173.30.  176.11,  176.83 

49  CFR  173.30,  176.11.  176.83 

49  CFR  173.30.  176.11.  176.83. 

49  CFR  173.30,  176.11,  176.83 


Nature  of  exemption  thereof 


49  CFR  173.31(c)(2)  and  footnote 
(d)  o(  Table  1. 

49  CFR  173.182(a)(1),  175.3 


49  CFR  173.365 

49   CFR    173.118,    178.253,    part 
173,  subpart  F. 

48  CFR  173.1200(a)(8)fi)(2) 


48  CFR  173.365(a)(2). 


48  CFR  173.1 14a(h)(3).  173.118. 
173.125,  173.268,  176.415, 
176J3,  178.18.  178.253.  part 
173,  subpart  F. 


To  auttxxize  shipment  of  a  material  containing  a  hazard- 
ous substance  without  Ksting  the  name  of  the  hazardous 
substanca  on  the  shippir^  papers  and  on  the  package 
wtwn  fransported  by  private  or  contract  carriets  (Mode 
1) 

To  auttxxize  transport  of  ammonium  nitrate  solution  con- 
taining not  less  than  1 3  percent  water  in  DOT  speciftca- 
tton  MO-307  insulat'>d  cargo  tank  or  a  DOT  Specifica- 
tkxi  MC-311  insulated  cargo  tank.  (Mode  1.) 

To  authorize  transport  of  ammonium  nitrate  80lutk>n  con- 
lainirig  not  less  tiian  13  percent  water  in  DOT  specifica- 
tion MC-307  Insulated  cargo  tank  or  a  DOT  Specifica- 
tion MC-311  insulated  cargo  tank.  (Mode  1.) 

To  autfxytze  transport  of  ammonium  nitrate  solution  con- 
taining not  less  than  13  percent  water  in  DOT  specifna- 
tton  MC-307  insulated  cargo  tank  or  a  DOT  Specifica- 
tion MC-311  insulated  cargo  tank.  (Mode  1.) 

To  authorize  shipmerrt  of  motor  fuel  antiknock  compound, 
daaa  B  poison,  in  a  DOT  Spec)ficat)0n  12B  fibertx>ard 
box  with  inside  packaging  consisting  of  an  inner  metal 
can,  surrounded  by  vermkxillte  and  then  hermeticany 
sealed  in  an  outer  metal  can.  (Modes  1,  3,  4.) 

To  authorize  an  increase  of  nominal  water  capacity  from 
75  cubk:  inches  to  224  cubic  inches  (nominal).  (Modes 
1.4.) 

To  authorize  cargo  vessel  aa  an  additional  mode  of  trans- 
portatkxf.  (Modes  1, 3.) 

To  authorize  shipmerrt  of  ethylene  oxkle  classed  as  a 
flammable  liquid,  contained  in  aluminum  cartridges  and 
cushiorwd  in  moMed  expanded  polystyrerw  trays,  over- 
packed  in  a  DOT  Specificatkin  12B15  corrugated  fiber- 
board  box.  (Modes  1.  2.  3.  4.) 

To  authorize  uae  of  non-DOT  speofication  fiber  drums 
containing  not  more  than  9  TOW  M114  Rocket  Motors. 
(Modes  1.  3. 4.  5.) 

To  authorize  manufacture,  marking  and  sale  of  polyethyl- 
ene, removable  head  salvage  drum  of  85-gaikxi  for 
overpacking  of  damaged  or  leaking  packages  of  hazard- 
ous materials  of  no  greater  tfian  5&-galk}n,  or  for  pack- 
ing ttazardous  materials  that  have  spilled  or  leaked,  for 
repackaging  or  disposal.  (Modes  1,  2.) 

To  become  a  party  to  exemptkxi  9785  (Modes  1,  2,  3.) 

To  become  a  party  to  exemption  9785  (Modes  1,  2,  3.) 
To  become  a  party  to  exemption  9785  (Modes  1,  2,  3.) 
To  become  a  party  lo  exemption  9785  (Modes  1,  2,  3.) 
To  become  a  party  to  exemption  9785  (Modes  1.  2,  3.) 
To  become  a  party  to  axemptnn  9785  (Modes  1,  2,  3.) 
To  become  a  party  to  axemptran  9785  (Modes  1,  2,  3.) 

To  authorize  retesting  of  DOT  Specifwation  111A100W2 
lank  car  tanks,  over  ten  years  of  age,  with  sulfuric  ackl 
In  keu  of  water.  (Mode  2.) 

To  authorize  shipment  of  ammonium  nitrate-potassium  ni- 
trate, Uentified  aa  ANKN  90/10,  classed  as  an  oxidizer, 
in  a  moisture  resistarrt,  multi-ply  paper  bag.  (Modes  1,  3, 
4J 

To  authorize  use  of  a  "T-Bott"  ckMure.  (Mode  1.) 

To  authorize  the  deletion  of  ttw  prototype  testing  require- 
me(4  and  ttw  detection  of  the  cargo  tank  marking  and 
placarding  requirement  (Mode  1  ) 

To  authorize  a  change  of  improper  reference  to  2P  eon- 
tainers.  an  Increase  in  equilibrium  pressure  of  the  lading 
at  130  degrees  Fahrenheit  from  160  psig  to  170  psig  an 
increase  m  the  total  weight  of  the  package  .  (Mode  1.) 

To  auttvxiza  shipment  of  a  solk)  waste,  classed  as  a  Class 
B  poison,  contained  in  55-galkxi  capacity,  DOT  Spedfi- 
catnn  17C  drums  (Mode  1.) 

To  authorize  an  additional  cfcMura  lystam  for  the  norvOOT 
Spectfkatkxt  portable  tank.  (Modaa  1.  Z  3.) 
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Renewal  and  Party  to  Exb«n>tions— Continued 


Application 
No. 


Exefnption  No. 


Applicant 


Refulalionfa)  affected 


Nature  of  axemptton  t^•r«af 


9946-P 

9971 -P 

10001-P.... 
10032-P..-. 

10048-^™ 
10088-r„_ 
10103-P.... 
1(X106-P.... 
10108-P_.. 
10126-X.... 


10127-X., 


OOT-E  9046 ... 
OOT-E  9«7t_. 
DOT-E  10001 .. 
DOT-E  10032.. 

OOT-E  10046.. 
DOT-E  10068.. 
DOT-E  H»03.. 
DOT-E  10106.. 

OOT-E  lotoe.. 

DOT-E  10126.. 
OOT-E  10127., 


Linda  Gas  as  of  Am  Great  Lakaa, 

Inc.  QsMlMd,  OR 
J.T.  B^w;  Inc  Phillipabuig,  NJ. 


Air  Products  and  Chemicals,  Inc., 

AHentowa  PA 
MCM,     Management    Control    A 
S.A.,     Geneva, 


Air  ^oducts  and  CItaifilcals,  Inc., 

CaRery  Chemical  Company,  Pitts- 
burgh, PA. 

N.N.B.— Orion,  Inc.,  Rochester 
Hills,  Ml. 

Moaaa  Laka,  InAjstries,  Moaea 
Laka,  WA 

OUn  Hunt  Specialty  Products  Inc., 
West  Pato'son,  NJ. 

MoK  Energy  Limited,  Bumai)y,  B.C., 
Canada. 


Morton  Thiokol,  Inc.  HuntsvUle,  AL.> 


48  CFR  173.327(a) 

49  CFR  173.1 19(a)(23), 
173.245(a)(18),  175J,  178.210. 

49  CFR  173.316,  173.320 


49  CFR  173.315,178.245. 


40       CFR       173.119,       173.134. 

173.154,  173.28(m). 
49  CFR  173.206,  178.61 

49  CFR  parts  100-177 

48    CFR     173.150    to     173J81, 
178.19-2,  178.18-6. 

48  CFR     173.150     to     173.381, 
178.18-a  178.18-6. 

49  CFR  17^101.  172.420 


48  CFR  173.92.. 


To  booaana  a  party  to  awwpiiaw  9046.  (Motfao  1,  t  9.) 
To  become  a  part  to  exemption  9971.  (Modaa  1,  4.) 
To  become  a  party  to  exemptkxi  10001.  (Mode  1.) 
To  become  a  party  to  aKemptton  1003^  (Modaa  1,  2,  3.) 

To  become  a  party  to  exemption  10048.  (Modea  1,  3.) 
To  become  a  party  to  exemptkxi  10089.  (Modaa  1.  2,  3.) 
To  become  a  party  to  exemptkxi  10103.  (Mode  1.) 
To  become  a  party  to  exemption  10106.  (Modes  1,  3.) 
To  become  a  party  to  exemptkxi  10108.  (Modes  1,  3.) 

To  reissue  an  exemptkxi  authorizing  transportatkxi  of  ittii- 
um  batteries  containing  paraM  biaiiUias  of  sartas  oorav 
nected  cells  wrthoul  dkxles  by  motor  vehicles  and  cargo 
aircraft  (Modes  1,  4.) 

To  reisaue  an  exemptk>n  authortzkig  sNpmerit  of  a  rocket 
motor  with  the  igniter  installed,  by  motor  vehKle.  previ- 
ously issued  as  an  emergency  exemptkxi.  (Mode  1.) 


New  Exemptions 


AppHcatkxi 
No. 


ExempttonNa 


Appik»nl 


Re9utalk)n(s)  affected 


Nature  of  exemption  thereof 


9758-N 

9849-N 

9912-N 

9967-N 

10000-N 

10007-N 

ioooe-M. 

10019-N 

10021-N — 
10035-N — 

10043-N- 


OOT-E  9758 ._ 


OOT-E  9849. 


DOT-E  9912. 


DOT-E  9967  ..„ 

OOT-E  10000... 
DOT-E  10007.. 

OOT-E  10008... 
OOT-E  10019.. 

OOT-E  10021  -. 
OOT-E 

DOT-E 


Camping  Gaz  tnti  (nee  Applwation 
das  Gaz  SA).  Patia,  France. 


Southern  Air  Transport,  Inc.,  Miami. 
FL. 


Poly  Processing  Company  A  Poly 
Cal  Plastes,  Inc..  Monroa,  LA 


Department  of   Energy,   Washing- 
ton. DC 


Flight  Intamatkxial,  Newport  f4ews, 
VA 

Copps     Industries,     Inc.     Meno- 
maonee  Falls,  Wl. 


TTiermex      Energy      Corporation, 

Dallaa,TX 
Structural    Composites    Industries, 

Pomona,  CK 


Thermacora.  Inc..  Lancaster.  PA 


10035  AWed  Drum  Serwca.  Louis- 
ville, KY 


10043    Texas    Instrument.    kK. 
Daltas.TX 


46  CFR  173.304(d)(3)Cs).  178.33. 


49  CFR  172.101,  172.204(c)(3), 
173.27.  175J,  175J0(a)(l), 
175.320(b),  part  107,  Appendix  B. 

49  CFR  173.114a(h)(3).  173.118, 
173.125,  173.268,  176.415, 
176.83,  178.18,  178.253,  part 
173.  subpart  F. 


48  CFR  173.420(a)(4). 


48  CFR  172.101,  172.204(c)(3), 
173.27,  175J0<a)(1).  176.320, 
part  107,  Appendix  B. 

48  CFR  173.249.  175.3 _ 


49   CFR    172.101    table.   Cokimn 

(6)(b).  175.30. 
49  CFR  173  302<aM1).  175.3 


49  CFR  173  304(a)(2) 


49  CFR  173  28(0).  178,1 15- tO(a).. 


49  CFR  173.12- 


To  authorize  shipment  ct  certain  flammable  gases  ki  a 
nonrefUlable,  non-DOT  spec)f«atkxi  kwida  contakiar 
conformk>g  with  the  DOT  Specification  2P  except  tar 
diameter  and  capacity.  (Modes  1,  2,  3.) 

To  authorize  carnage  by  cargo-only  aircraft  those  Class  A. 
B.  and  C  expkjsive  that  ar«  not  permitted  or  that  n 
quantities  greater  than  preacribed  for  air  shipment 
(Mode  4.) 

To  suthorize  rrianufactura,  marking  and  sale  of  a  non-DOT 
specification  polyethytene  tank  ki  a  steel  frame  for  the 
shipment  of  certain  materials  classed  as  corrosive  nota- 
rial, oxidizer,  flammable  lk)uid,  and  blasting  agent 
(Modes  1.  2.  3.) 

To  authorize  sh^xnent  of  Urankim  hexafkxxkla,  classed  as 
RadkMctiye  matenal,  tow  specific  activity,  ki  a  non-IX3T 
spedfk^tion  cylinder  that  contains  more  malenal  than  ia 
prescribed.  (Mode  1.) 

To  authorize  transport  of  axpkiaives  ttiat  are  forbkUen  for 
kansport  by  av  or  are  ki  quanttiaa  greater  than  author- 
ized for  transport  by  ak.  (Miada  4.) 

Tb  auttionze  shipment  of  materials  described  as  alkaline 
corrosive  Hquid,  n.o.s.,  classed  as  Corrosive  matenal,  n 
a  rxxvOOT  composite  packaging  consisting  of  a  tki  can 
ki  a  polyethylene  insert  withvi  a  CXDT  Specification  37A 
steel  drum.  A  steel  drum.  (Modes  1,  2,  3,  4.) 

To  authorize  shipment  of  Detonatng  cord.  Class  A  expk> 
sive  by  air  (Mode  4.) 

To  authorize  manufacture  maitung  and  sate  of  noa-OOT 
Specification  fiber  reinkxced  plastic  cyfmders  for  the 
snipmeni  of  certain  compressed  gases,  classed  as  Non- 
flammatiie  gas.  (Mooes  1.  2.  3,  4,  5.) 

To  authorize  shipment  of  Ammonia  anhydrous,  classed  as 
Nonflammaoie  gas,  r\  non-tXDT  SpecifKation  pressure 
«aaaeis  descnt>ed  as  rieat  pipes.  (Mode  1.) 

To  raconditK>n.  convert  mark  and  sel  a  non-Dot  specitk^ 
tKXi.  16-guage  55-gallon  steal  drum  to  an  open  head, 
DOT.  170  daim.  tor  shipment  of  certain  hazardous  mala- 
nals  (ktodes  1.  2.  3.) 

To  authonze  shipment  of  vaivxis  nazaioous  waa»  niaia» 
als.  classed  as  flammable  hqjKl.  flammabie  soM,  corro- 
sive kouid,  poison  8  or  ORM-A  B.  C  and  E  in  msKlo 
packagings  •anging  n  see  kom  i  pmt  to  55  gaRon 
drums  m  outside  polyethylene  btns  with  a  30  cubic  tool 
capacity  (Modes  \.t 
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New  Exemptions— Continued 


Applcatlon 
No. 


10048-N- 

100SO-N.. 
10055^.. 


1005S-N.~ 

10062-N..., 
10073-N... 


10074-N.... 

10075-N.... 

100e2-N... 

10088-N... 

lOOQO-N... 

10092-N... 
10093-N... 

10096-N.. 
10102-N.. 

10103-N.. 
1010&-N.. 


Exemption  No. 


DOT-E 

DOT-E 

DOT-€ 


OOT-e 

DOT-E 

OOT-E 

DOT-E 

DOT-E 

DOT-E 


Applicant 


DOT-E. 


10048  Epichem,  Inc.  Bethtehem, 
PA. 


10050  Ceodeux.  SA,  Urtgen,  Lux- 

amtxxjrg. 

10055  Utensco,  Port  Washingtoa 
NY. 


10056  Mauser  Packaging  Limited, 
UtchfieW,CT. 


10062  Callety  Chemical  Company, 
Pittsburgh,  PA. 

10073  Sonoco   Rbra  Onim  Inc., 
Lomt>ard,IL 


10074    Environmental    Response 
Corporation,  Santa  Maria,  Ca. 


10075     Jet     Fleet     Corporation. 
Dallas,  TX 


10082  StemAir.  Inc..  Oallaa,  TX.. 


10088  Hedwin  Corporation,  Balti- 
more, MD. 


Reguiatior)<s)  affected 


DOT-E  10090.. 

DOT-E  10092.. 
DOT-E  10093.. 

DOT-E  10096.. 
DOT-E  10102.. 

DOT-E  10103. 
DOT-E  10106... 


Clawson  Tank  Company.  Clarkson, 
Ml. 


Morton  Thiokol,  Inc.,  Brigham  City. 
UT. 


Oiin  OwrtMcais,  Stamford,  CT.. 


49       CFR       173.119, 
173.154,  173.2e(m). 


49  CPn  173.237(a) 


173.134, 


Attiy  Klorat  AS.  S-774  00.  Avesta. 
Sweden. 


ENPAC  Corporation.  Jacksonville, 
FL 


General       Motors       Corporation, 
Warren,  Ml. 


Motorola  Inc..  Ptfoenix,  AZ.. 


49  CFR  175.3.  178.115.  178.116, 
178.117,  178.118,  178.80, 
178.81, 178.8^ 


49CFR178.116-7{a).. 


Nature  of  exemptk>n  thereof 


49  CFR  173206.. 


49  CFR  part  173  subparts  D,  F,  H. 


49  CFR  173.119.  173.121, 
173.125,  173.128,  173.131, 
173.139,  173.141.  173.144, 
173.148,  173.149a,  173.245, 
173.249.  173.255,  173.273. 
178.81. 

49  CFR  172.101.  172.204(c)(3). 
173.27.  175.30(a)(1).  175.320(b). 
part  107,  Appendix  B". 

49  CFR  172.101.  17^204(c)(3). 
173.27.  175.30(a)(1).  175.320(b). 
part  107.  Appendix  B.  subpart  B. 

49  CFR  178.211.  part  173  subparts 
DandF. 


49  CFR  173.266.  178  19,  178.253. 
part  173.  subparts  D  and  F. 


49  CFR  173.91(a)(2).  173.91(a)(6). 


49  CFR  173.182.. 


49  CFR  173.163.... 


49  CFR  173.3(c)  part  173.  subparts 
D.  E,  F,  H. 


49  CFR  parts  100-177.. 


49     CFR     173.150    to     173.381. 
178.19-2, 178.19-6. 


To  authorixe  shipment  of  certain  pyrophoric  liquids,  n.o.s., 
flammable  Hqukte,  n.o.s.  and  flammable  solids,  n.o.s.  In 
non-OOT  specification  stainless  steel  cylinders  (bub- 
blers) over  packed  in  17C  open  head  drums.  (Modes  1, 
3.) 

To  authorize  use  of  pneumatically  operated  valves  on 
cylinders  containing  poison  A  materials  in  Keu  of  the 
required  packless  valve  having  a  handwheel.  (Mode  1 .) 

To  authorize  manufacturing,  manning  and  sale  of  drums 
conforming  to  the  DOT  specs  5.  5A,  58.  17C,  17E,  17F 
and  17H  except  that  during  manufacture  the  periodic 
hydrostatk:  and  drop  tests  wouM  not  be  required  for 
shipmem  of  those  hazardous  materials  preserttty  author- 
ized In  the  DOT  spec  5  and  17  dnims.  (Modes  1,  2,  3, 
4.) 

To  authorize  manufacture,  marking  and  sale  of  drums 
conforming  to  the  DOT  specifkatkjn  17E  except  for 
having  concave  top  head  for  sh^xnent  of  those  hazard- 
ous materials,  preserrtly  authorized  In  DOT  17E  dnjms. 
(Modes  1,  2. 3.) 

To  authorize  shipment  of  potassium,  classed  as  a  flamma- 
ble solkl,  in  DOT  specifKation  4BA240  and  4BW240 
steel  cylinders.  (Modes  1,  2,  3.) 

To  authorize  manufacture,  marking  and  sale  of  norvDOT 
specifk^ation  integrally  lined  fibre  drum  for  shipment  of 
corrosive  lk)uids,  flammable  hqutds  and  poison  B  Ik^uids, 
fteation  17E  or  composite  packaging  21P/2U.  21P/2SL, 
37M/2U.  (Modes  1,  2,  3.) 

To  authorize  the  manufacture,  marking  and  sale  of  a  non- 
DOT  specification  waste  steel  container  similar  to  tt>e 
DOT  spec.  5A  steel  barrel  for  shipment  of  various 
flammable  and  combustible,  liquids,  ftanwnable  solkto 
and  corrosive  materials.  (Modes  1 . 2.) 

To  authorize  transport  of  certain  Class  A.  B,  and  C 
explosives  that  are  forbidden  for  transportatkxi  by  air  or 
are  in  quantities  greater  than  prescribed  for  air  transpor- 
tation. (Mode  4.) 

To  authorize  transport  of  certain  Qass  A.  B  and  C  expto- 
sives  that  are  forbidden  for  carriage  by  air  or  are  in 
quantities  greater  than  auttxxized  for  transport  by  air. 
(Mode  4.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specification  fit>ertx>ard  boxes  with  an  inside  container 
meeting  the  DOT  2U  specification,  for  transportation  of 
corrosive  lk)ukte  and  flammable  ikiuids  (Modes  1,  3,  5. 

To  authorize  manufacture  marlung,  and  sale  of  a  rotatior>- 
ally  mokjed.  reusable  polyetfiyiene  tank  within  a  wire 
frame  enclosure  for  transport  of  certain  Flammable  liq- 
uids. Corrosive  materials  and  Oxkjizers.  (Modes  1,  2.) 

To  auttxxize  shipment  of  an  Illuminating  projectile.  Class  B 
explosive  with  projectiles  set  In  a  pallet  base  with  a 
support  cover  hehj  in  place  by  strapping.  (Mode  1.) 

To  autfyjrize  shipment  of  Sodium  nitrate  in  a  polypropylene 
bag  made  of  9  denier  polypropylene  ftoen  spun  continu- 
ously to  form  a  sheet  weighing  at  least  3  5  ounces  per 
sq.  yd  with  an  inner  liner  of  4  mil  thick  polyethylene. 
(Modes  1.2.  3.) 

To  authorize  shipment  of  Potassium  chkxate  classed  as 
an  oxidizer  packed  in  4-pty  paper  bags  with  a  plastic 
lining,  56  bags  of  25kg  each,  on  a  wooden  pallet,  shrink 
wrapped  in  plastic.  (Modes  1 .  2,  3.) 

To  auttxxize  manufacture,  marking,  and  sale  of  a  polyetfv 
ytene.  removat>le  head  daim  not  to  exceed  20  galk>n 
capacity  for  overpacking  damaged  or  leaking  packaging 
for  disposal  of  hazardous  materials  that  have  spilled  or 
leaked;  or  for  transporting  certain  hazardous  materials. 
(Modes  1,3.) 

To  authorize  shipment  of  a  sodium  azxje-based  air  bag 
module,  classed  as  an  expk)sive  Power  DevKe  Class  C, 
packaged  in  a  foam  molded  polyetfiylene  copolymers  on 
a  high  density  polyethylene  pallet  contained  by  stretch 
wrapping  as  an  unregulated  Item.  (Mode  1.) 

To  authonze  use  of  polyethylene  drums  manufactured 
without  ultraviolet  light  stabilizer  for  shipment  of  certain 
hazardous  materials  ttiat  are  auttyyized  to  be  transport- 
ed in  DOT  Speofeation  34  polyethylerw  drums.  (Modes 

I     1. 3.) 
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New  Exemptions— Continued 


Applicatnn 
Na 


10109-N.. 


10114-N.. 


10117-N„..., 


10118-N..... 
10122-N..... 
10131-N.-. 
10133-N.... 

10143-N.... 

10145-N.... 


Exemption  Na 


10149-N.. 


OOT-E  10109. 

OOT-E  10114. 
DOT-E  10117. 

OOT-E  10118. 
DOT-e  10122. 
DOT-E  10131 
DOT-E  10133.. 

DOT-E  10143.. 

DOT-E  10145.. 
DOT-E  10149  „ 


10157-N — 


10165-N.. 


Applicant 


f^eguMkxHs)  affected 


National  AeronautKS  and  Space 
Administration,  Kennedy  Space 
Center,  FL 

American  Airlines,  DFW  Airport,  TX . 


Blackman  Uhler  Chemical  Division. 
Augusta,  GA. 


El  Dorado  Cherncal  Oxnpany.  SL 
l.ouis,MO. 


Atochem  92091.  Paris,  France... 


Fomo  Products  Inc.,  Norton,  OH. 


Qoex,  Inc.,  Ctebume,  TX.. 


Eurocom  Imports.  Inc.,  Dallas,  TX.. 


Automatie  Sprinkler  Corporatxxt  of 
America,  Cleveland,  OH. 


Urvon   CartMde   Industrial   Gases, 
Jnc  Danbury,  CT. 


OOT-E  10157  ..J  Now  Technologies,  Inc.,  Bkxxning- 
ton.MN. 


OOT-E  10165. 


49CFr\  173.316,178.57. 


49  CFR  173.200.  175.10, 175.3.. 


U.S.  Olympic  Festival  "89,  Oklaho- 
ma City,  OfC 


49  CFR  173.365.. 


49  CFR  173.31(c),  179.201-1. 


49    CFR    173.119(b),     173.21(b), 
175.30(a). 

49  CFR  173.1200(aM8).  173.305(c). 
173.306(a)(3),  178.33a. 

49  CFR  173.100(hh),  173.53(g)(2), 
173.86,175.3. 


49  CFR  173.306(a).  178.33a...„ 


Nature  of  exompfion  thereof 


49  CFR  173.304(a)(2),  173.34(d).. 


49CFni73.31(cM13)(lv). 


49  CFR  173.272.. 


49  CFR  173.118,  173.31,  175.30, 
175.85,  part  107.  Appendu  B, 
part  172,  subparts  C.  0,  E. 


To  authorize  sTiipment  of  air,  refrigerated  liquid  (cryogenic 
yqud),  classed  as  a  nonflamnM*  gas,  in  a  non-DOT 
SpecifKation  double  walled  itlnISM  steel  3.5  liter  liquid 
air dewar.  (Modal.) 

To  authorize  daadheadinB  of  up  to  six  oxygen  unlla,  to  be 
used  for  paaaengar  medicaf  service,  in  if>e  pasaertger 
cabin  of  an  airplane.  (Mode  5.) 

To  authorize  shipment  of  Dinitrocfilorobenzerw,  classed  as 
a  Poison  B,  m  a  DOT  Spectficalion  MC  307  staMees 
itoai  cargo  tank,  insulated  and  equipped  with  heat"^ 
Ods  to  keep  material  temperature  atxrve  113  degrees  F. 
(Model.) 

To  autfK>nze  shipment  of  nitric  acid  in  a  DOT  Specification 
103A-ALW  tank  car  tank  which  Is  equipped  with  a  45 
pai  safety  relief  valve.  (Mode  2.) 

To  authorize  use  of  a  non-OOT  specification  insulated 
ir«de  container  tor  a  specific  flammable  Kquid  solution. 
(Modee  1,  4.) 

To  authorize  transport  of  certain  hazardous  materials  In  a 
contairter  corrforming  with  the  DOT  Specificatxxt  2Q 
except  for  size,  martung  and  test   (Modes   t,  2.  3.) 

To  authorize  transport  of  certain  Class  A  detonatir>g  prim- 
era,  in  which  tw  toital  exptosive  weight  is  more  than  25 
grants  but  less  tttan  41  grama,  as  Class  C  detonating 
primers  in  quantities  and  packagings  specified.  (Modes 
1,  2,  3,  4.) 

To  authorized  shipment  of  non-flammable  compressed  gas 
mixtures  (Neor>— Argon  and  Helium— Neon)  and  neorv 
classed  as  norvflammabta  gas  m  a  non-OOT  specifica- 
tion ahjminum  seamless  cylinder  similar  to  the  DOT  spec 
39  cylinder.  (Modes  1,  2.) 

To  manufacture,  mark  and  sell  DOT  Specification  cylinders 
equippad  with  a  fusible  safety  relief  device  to  ba  uaad  aa 
a  lb*  extinguisher  and  charged  with  a  nonflammable 
liquefied  oompraeaad  gas.  (Mode  1.) 

To  authorize  transport  of  flammable  cryogenc  Kquids  in  a 
DOT  113A60W-2  specificatxjn  tank  car  tanks  wit^oot 
replacing  tf>e  outer  jacKet  frar^gMe  disc  every  year  as 
required.  (Mode  2.) 

To  authorize  manufacture,  marking  and  sale  of  a  DOT 
Specification  3E  or  2U  high  density  polyethylene  bottle 
fitted  with  an  internal  tefton  pouch,  overpacked  up  to 
four  bottles  to  a  fibertx>ard  carton,  for  tfie  shipment  ol 
up  to  96%  sulfuric  acid  (Mode  1.) 

To  authorize  caniage  of  a  amaK  quantity  o«  a  flammable 
liquid  in  two  safety  temps  oitooard  an  aircrafL  (Mode  5.) 


AppNcattonNa 


EE4453-X. 


EE44S3-X. 


EE6614-)( 

.     '■     I 
EE8167-X.. 


Emerqency  Exemptions 


EE  8363-X OOT-E  8363 


EE8426-P. 


Exemption  No. 


OOT-E  4453.. 

DOT-E  4453.. 
OOT-E  0614„ 
DOT-E  8167.. 


DOT-E  8426.. 


Applicant 


Maynes    Expk}sives    Company, 
Lee's  Suminil,  MO. 


Woodard  Explosives,  Inc.,  Mbu- 
querque,  NM. 

Steeterete  Company,  Novi,  Ml 


Manostat  Corporation,  New  Yorti, 
NY. 


IMR    Powder   Company.    Platts-    49  CFR  173.93(a).. 
burgh,  NY. 


Regulatton(s)  affected 


49  CFR  17i101,  173.1 14a(h)(3), 
176.415.  176.83. 


49  CFR  172.101.  173.114a(hK3), 
176.415,  176.63. 

49         CFR  173.263(a)928), 

173.277(aK6). 

49  CFR  173.287,  175.3 — „.... 


Gatli^hen,  Inc.,  Ventura,  CA.. 


49      CFB  173.119(a).      (m), 

173.245(a),  173.346(a), 

178J40-7,  178.342-5, 
178.343-5. 


Nature  Of  exemption  thereof 


To  authorize  use  of  a  non-OOT  speciflcation  bulk, 
hoppar-type  tank,  lor  ttanaportatiow  of  Hasting  agent, 
n.o.s.,  V  ammonium  nitrata-fciat  oil  mixtures.  (Modes  1, 

3.) 

To  authorize  use  of  a  norvOOT  specification  bulk, 
hopper-type  tank,  lor  ransportation  of  blasting  agent. 
n.o.a.,  or  ammonium  nitrate-fuel  mixtura.  (Modaa  1,  3.) 

To  auttxxlzo  use  of  norvDOT  specKkxtion  polylhylerw 
bottles,  packed  inside  a  high  daroily  poly^ylena  box, 
lor  transportation  of  certain  conoatix  Hquiila.  (Mode  1.) 

To  authonze  shipmem  ol  a  chromic  ackJ  sokjtion  in 
composite  packaging  consisting  of  a  nor>-OOT  specifi- 
ctlon  flbartward  outer  box  and  expanded  polyslryene/ 
gMM  botne  mside  packagxig   (Modes  i,  2.  3.  4.) 

To  authorize  shipment  of  certam  aokd  propeHant  explo- 
sives in  metai  cannisters  overpacked  m  DOT  Speari- 
cation  12H  65  fibertx>ard  boxes.  (Modee  1,  3.) 

To  become  a  party  to  exemption  6426  (Mode  1.) 
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Emergency  Exemptions— Continued 


AppieaUon  Na 


EEe518-X. 


EE  8518-?  — 

EE8654-X  — 
EE  8554-X  — 
EE  8723-X  — 
EE  8751-X 

EE  8965-X 

EE  9077-X  

EE910e-X 


Exofiiptton  No. 


00T3-E  8518.... 

OOT-E  8618 

OOT-E  8554....„ 

OOT-E  8554 

DOT-E  8723 

DOT-E  8751...... 


OOT-E  8965.. 

DOT-E  9077.. 
OOT-E  9108.. 


Applicant 


Untvereal  Engineering  Incorporat- 
ed, Concord,  CA. 


OtBgHnn.  Inc..  Ventara,  CA- 


Minnewtt  Exploa^et  Company, 
nwabJk.MN. 

Piedmont       Exptoaives,       Inc., 
State»nMe.  NC. 

Cherokee  Explosives,  Inc.,  Plain- 
CT. 


Regulatton(s)  affected 


EE  9416-X .... 

EE  9416-X ._ 

EE9678-X.... 
EE9713-X.... 

EE9e01-«™ 
EE10089-N. 


EE  10158-N- 
EE  10160-N„ 
EE  1018&-M- 

EE  10182-N. 

EE  10183-N.. 
EE  10184-N.. 


OOT-E  9416 


DOr-C  9416.. 


OOT-E  9678.. 
OOT-E  9713.. 


OOT-E  9801 

OOT-E  10089... 

DOT-E  10159... 
DOT-E  10160... 
OOT-E  1018a.. 

OOT-E  10182... 


DOT-E  10183.. 
OOT-E  10184.. 


Delta  Tech  Service,  Inc.,  Marti- 
nez, CA. 


Preseed   Sleet   Tank   Cornpany, 
Inc.,  Milwaukee,  Wl. 


Central  Vermont  Railway.  Inc.,  St 
Albana.VT. 

EnsigrvBickford  Oampany,  Sime- 
Iwry.  CT. 


Mobay  Corporatioa  Kansas  City, 
MO. 


OBA-GEIGY   Corporation,   Ards- 
ley.NY. 


RoBatoorDug^  Manufacturing 

Company.  Avon  Lake,  OH. 

Acadia  Industrtea,  Inc.  Crowtey, 
LA. 


Phelps  Dodge  Corporation.  Phoe- 
nix, AZ. 

Phillips     Petroleum     Company. 
Bamesvilla,  OK. 


Novamax   Technologies,    (U.S.), 
Inc.  Atlanta,  QA. 

Fomo  Products,  Wk.,  Norton,  OH.. 


CoiManienoa    Marina    Products, 
Inc.  Grand  Rapids,  Ml. 


Tennessee   Eastman   Company. 
KingsportTN. 

Adas  Powder  Company.  Dalaa, 

TX 
Union  Cart)ide  Industrial  Gases, 

Inc.,  Danbury.  CT. 


49       CFR  173.119(a),       (m), 

173.245(a),  173.346(a), 

178.340-7,  178.342-6. 
178.343-5. 

48  CFR  173.119(a).  (m), 
173,245(a),  173.346(a), 
178.340-7.  178.342-5, 
178.343-5. 

49  CFR  173.114a,  173.154, 
173.93. 

49  CFR  173.114a.  173.154, 
173.93. 

49  CFR  172.101,  173.114a(h)(3), 
<  76.41 5,  176.83. 

49  CFR  173.119(a),  173.119(m). 
173.245(a).  173.263(a), 

173.34fl(a).  178.340-7, 

178.343-5. 

49  CFR  173.302(a),  175  J 


49  CFR  parts  100-177. 


49  CFR  173.77. 


49  CFR  173.359 


49  CFR  173.359.... 


Nstufs  of  OTSiTipttofi  thoreof 


49  CFR  173.154. 


49      CFR      173.154.      173.182, 
173.217, 173.2486. 


49  CFR   173.31(c)(2)  and  tool- 
noia  (d)  of  Table  1. 

49  CFR  173.206,  178.61 


49      CFR      173.154,      173.245, 
173.286. 

49      CFR      173.1200(a)(8)(ii)(A), 
173.1200(aM8)(ii)(E),  178.33a-2. 

49  CFR  173.304(a)(2),  173.34(d) .. 


49  CFR  173.31(b).... 


49  CFR  172.101.  175.30 

49  CFR  173.34(e)(10), 

173.34(e)(9). 


To  autfxyize  use  of  norvOOT  specification  cargo  tanks 
desigwed  er«J  conslnicted  In  fuH  oorrpliance  nMh  DOT 
Speafication  MC-307  or  MC-312  except  for  bottom 
outlet  valve  variations,  for  transportabon  of  flammable 
■quids  or  corrosive  or  posion  B  materials.  (Mode  1.) 

To  become  a  party  to  exemption  8518.  (Mode  1.) 


To  authorize  transport  of  propellant  exptoaives,  blasting 
agents  and  oxidteers.  In  a  DOT  Specification  MC-306, 
MC-307  and   MC-312  cargo  tanks.   (Modes   1,  3.) 

To  authorize  transport  of  propellant  exptoaives,  blasting 
ageNK  and  oxkfzers.  In  a  DOT  Specification  MC-306, 
MC-307   and   MC-312  cargo  tanks.   (Modes   1,   3.) 

To  authorize  use  of  norvOOT  specHtoatKxi  motor  vehi- 
dea  and  portable  tanks,  for  bulk  stwpment  of  certain 
blasting  agents.  (Modes  1,  3.) 

To  authorize  use  of  non-OOT  specificatnn  cargo  tanks 
designed  and  constnxrted  in  fuH  oompllanoe  with  DOT 
SpecifkMtkxi  MC-312  with  certain  exceptlona,  for  ship- 
ment of  certain  hazardous  materials  (Mode  1.) 

To  auttx>r1ze  manufacture,  marking  and  sale  of  norvOOT 
specification  fitier  reinforced  plastic  hoop  wrapped  cyl- 
iTKlers,  lor  shipment  of  certain  compressed  gases. 
(Modes1,2.  3,  4.  5.) 

To  autfKXIze  transport  of  railway  track  torpedoes  and 
railway  tuseea  m  flagging  Mis  constnKted  of  24  guage 
galvanized  steel.  (Mode  1.) 

To  auttxxize  transport  of  pentaerythrite  tetranitrata 
(PETN)  wet  with  25%  water  in  a  4  mil  polyethylene 
bag  placed  in  a  DOT  specification  12H  fiberboard  box. 
(Mo<»sa  1.  3.) 

To  aulliortze  shipment  of  organophosphorous  pestictde, 
IquNl  In  a  DOT  Specification  12P  fibertXMud  box 
comaintng  two  inside  DOT  Speciftoatton  2U  polyethyl- 
ane  containers  of  2^  galtew  capacity.  (Modea  1.  2, 
3.) 

To  authorize  shipment  of  organopf>osphorous  pesticide, 
liquid.  In  a  DOT  Specificatwn  12P  fit>e(t>oard  box 
containing  two  Inside  DOT  SpedAcatton  2U  polyethyl- 
ene  containers  of  2Vi  galtons  capacity  (Modes  1.  2, 
3) 

To  authorize  use  of  dry  bulk  tank  semi-trailers  lor  ship- 
ment  of  magnesium  and  catoium  salt  mixtures.  (Mode 
U 

To  authorize  manutadura,  marking  and  sale  of  large, 
polyethylena-lned  woven  polypropyiena 
havirx)  a  capacity  of  approximately  2000 
pourxjs  each,  end  top  arid  bottom  outlets,  for  shipment 
of  corrosive  solids  and  oxidizers  (soM  or>ly).  (Modes  1, 
2,3.) 

To  authorize  roteiting  of  DOT  Specification  111A100W2 
tank  car  tanks,  over  ten  yaars  of  age.  with  suHuiic  add 
in  leu  of  water.  (Mode  2.) 

To  authorize  shipment  of  Potassium  metal  classed  as  a 
ftanwnabia  soid  in  non-OOT  cylinders  similar  to  Vm 
DOT  ^wdfication  4BW  cylinders  except  that  thay  are 
oonstnjctad  of  Type  304.  316  end  347  stainlaas  staaL 
(Modes  1, 2,  3.) 

To  authorize  uae  of  %  Inch  vent  pkigs  In  DOT  Spedflca- 
tton  17E  and  DOT  Specification  34  drums  for  certain 
corrosiva  and  oxxSzar  materials.  (Mode  1.) 

To  authorize  use  of  norvOOT  specification  containers 
wfiich  conform  in  part  with  the  DOT  Specificatxxi  2Q, 
tor  tranaportation  of  compraaaed  gas,  n.o.s  (Mode  1.) 

To  manufacture,  maik  and  ••■  cylnders  similar  1o  DOT 
Specification  39  without  a  relief  devtee  to  be  used  ss  a 
lira  axUnguishar  dtargad  with  a  nonf1amrr,able  bquefied 
oomprsaaad  gas.  (Mode  1 J 

To  aulhoitBe  a  one  Ihna  iWpiwant  of  acetaklahyda  In  a 
DOT  Spedlteation  103ALW  tw*  cv  tank  with  defeo- 
tiwa  bottom  outlet  piping.  (Mode  2.) 
To  authortza  ttie  transportation  of  delonatoia,  Clasa  A 
SKptoalvas,  aboard  cargo  aircraft  (Mode  4.) 

To  authortza  ttw  shipment  o4  a  spedflc  gas  mixtua  In 
DOT  Specification  4ew  cyHndsrs  ratestad  in  accord- 
anoa  with  tw  provisions  of  49  C:fr  173.34(e)(9)  mtd 
(eMiO).  (Modea  1, 2.  3J 
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Emergency  Exemptions— Continued 


AppttcattonNa 

Regulation(8)  affected 

Nature  oi  exemption  trteraot 

EE  10185-N — 
EE  10186-N.--. 

DOT-E  10185. — 

OOT-E  10186. 

OOT-E  10189 

OOT-E  10191 

DOT-E  1019^ 

OOT-E  10196 

OOT-E  10196 

Dow  Chemtoal  Company,  Plaque- 
mine,  LA. 

E.I.  du  Pont  de  Nemours  A  Com- 
pany, Wilmington.  DE. 

PPG  Industries.  Inc..  Pittsburgh, 
PA. 

PPG  Industries,  Inc.,  Pittsburgh, 
PA. 

Eli  Liny  and  Company,  Indianapo- 
rw,  IN. 

Penox   Technologies    Inc.    Pitt- 
ston,  PA. 

ARCO  Alaska.  Inc.,  Anchorage, 
AK. 

49  CFR  173.29(c)(2),  179.102-2.... 

49  CFR  J79.105-4 

49  CFR  173.29(C)     ..„.. 

48  CFR  173.31(b) 

49  CFR  173.125. 178.205 

49     CFR     173.316,     178.57-2, 
178.57-8(0. 

49  CFR  172.001 

To  authorize  the  transportation  of  a  DOT  Specification 
105A500W  tank  car  tank  wNh  a  defective  aafety  relief 
valve  lor  the  transportatton  of  chtorine  reaidua  (Mode 
2.) 

To  authorize  the  fransportatkxi  of  certain  DOT  Spectfica- 

EE  10189-N 

protection  systems.  (Mo(to  2.) 
To  euthorize  a  one  time  shipment  of  •  residue  of 

EE  10191-N 

ditonne  *i  a  DOT  SpeaficaliDn  105A500W  tank  car 
lank  with  a  defective  gasket  urtdsr  the  manway  cover 
Plata.  (Mode  2.) 
To  authonze  a  one  time  shipment  of  a  residue  ol 

EE10192-N 
EE  10196-N 

EE  10198-N..™ 

To  authonze  use  of  a  DOT  Specification  128  corrugated 
flt>ertx>ard  box  with  har>dho«es  with  four  inside  polyetV 
yiene  bottles.  (Model.) 

To  authonze  manufacture,  marUng  and  sale  of  insulated 
nonOOT  specification  cylinders  conforming  with  O 
CFR  178.57  except  178.57-2  and  i78.57-8(c).  (MoJe 
1) 

To  authorize  the  tranaportation  of  ammonium  bisulfita 
sokitton  in  55-gaHon  dmma.  (Mode  4.) 

Withdrawal  Exemptions 


AppKcationNa 


Applicant 


Regulation8(s)  affected 


Nature  of  exemption  ttteraof 


661 0-X 

7462-X 

8017-X 

B151-P 

8273-X 


8273-X 

8666-X 

8958-X 

9762-N .. 


10005-N. 


AR(X}  Ct\emcai   Company,   Newtown 
Square,  PA. 


Monsanto  Company.  St  Louis,  MO.. 


Air  Products  and  Oemnals,  Inc.  Allen- 
town,  PA 
Epoxytite  Coropratiort.  kvine,  CA 


TRW,  Inc,  Romeo,  Ml.. 


10036-N. 


10061-N... 


Mobay  Corporation,  Pittsburgh,  PA 


Aclion-f>ak.  Inc,  Bristol,  PA 


Oegussa  Corporation.  RidgefieM  Park. 
NJ. 


49  CFR  173.221 


49CFR173.245b(a)(6). 


49  CFR  173.301(d)(2),  173.302(a)(3).. 


TRW    Vehicle    Safety    Systems,    Inc, 
Romeo,  Ml. 

Texas  Nuclear  Corporation,  Austin,  TX.... 


Track  of  »m  Wolf,  Inc,  Brooklyn  PaiK 
MN. 

Aqua-Tech.  Inc.,  Port  Washington.  Wl 


49  CFR  178.19,  part  173,  subparts,  0. 
F. 

48  CFR  171.11  (see  paragraph  8.d.), 
173.153,  173.154.  175.3. 

49  CFR  171.11  (see  paragraph  8.d.). 
173.153,  173.154,  175.3. 

49  CFR  173.302. 175.3.. 


49  CFR  172.101.  173.60 


49  CFR  part  173,  subpart  0,  E,  F,  K 
subpart  K.UO. 


49  CFR  173.245.. 


49  CFR  173.1 13.._ 


49  CFR  173.266(a).. 


To  authorize  sfiipmenl  of  an  organic  peroxide  in  DOT  Specifica- 
tion 111A100W6  tank  cars  and  MC-307  cargo  tanks.  (Modes 
1.2.) 

To  authortza  use  of  reconditioned  non-OOT  specification  bk>w- 
motoed  high  molecular  weight  polyathyliiie  dnim,  lor  ship- 
ment of  certain  corrosive  solid  waala  watarlali.  (Mode  i.) 

To  authorize  use  of  DOT  Specification  3AX,  3AAX,  or  3T 
cylinders,  for  ransportation  of  a  flammable  gas.  (Mode  1.) 

To  become  a  party  to  exempbon  8151   (Modea  1,  2,  3.) 

To  authorize  an  altemativa  packaging  method  and  an  Increase 
In  the  quantity  of  igniter  comfx>sitk>n  to  1  gram.  (Modes  1.  2, 
3,4.) 

To  authorize  an  altemativa  packaging  method  and  an  increase 
in  ttw  quantity  of  igniter  composition  to  1  gram.  (Modes  1,  2, 
3,4.) 

To  authorize  the  stiipmenl  of  nonflammable  gaaaea  In  non-OOT 
apedficatkxi  metal,  single-thp,  inskle  containers.  (Modes  1.  2, 
3,  4.  5.) 

To  authorize  transport  of  Imited  quantities  of  black  power, 
classed  as  a  flammable  solid,  in  DOT  Specification  12H 
fiberboard  boxes.  (Modes  1,  2.) 

To  authorize  sfiipment  of  empty  contalr>er8  (5  galon  capacity  or 
less)  which  contain  residual  amounts  of  various  hazardoua 
matenals  to  be  toaded,  based  on  compaUbtity  m  a  bulk 
box.  lined  with  0.006  inch  polyett^ylene  film,  lor 
(Model) 

To  autttodaa  shipment  of  Dimethyktcarbonate,  doecrtied  as 
Corrosive  iquid.  poisortous,  n.o.s.,  classed  as  Corrosive  ma- 
terial, in  a  non-DOT  composite  packaging  consHtlng  of  4 
polystryrene  enclosed  glass  bottles  peckaged  Inskle  a  flt>er- 
board  box.  (Model.) 

To  authorize  shipment  of  detonating  fuze.  Class  C  axptosive,  in 
a  DOT  specification  23F6S  box  containing  a  gross  weight  of 
75  pounds,  consolidated  12  cartons  on  a  skkl  which  is 
shrink-wrapped.  (Mode  1.) 

To  authorize  shipment  of  hydrogen  peroxide  conoenlrsttons, 
not  exceeding  52%,  classed  as  an  oxidizer.  In  norvO(3T 
specification  tote  bins.  (Mode  1.) 


'     I'  Denials 

KXXM-N  Request  by  Atlantic  Research  Corporation  Camden,  AR  to  authorize  shipment  of  Ammonium  percholorate,  classed  as  Oxidizer,  in 
non-DOT  SpeciHcation  tanks,  similar  in  design  to  the  Association  of  American  Railroad  207W  railcar  tanks  denied  April  11.  1969. 

10939-N  Request  by  Vertex  Chemical  Corporation  St  Louis,  MO  to  allow  tank  cars  of  liquid  chlorine,  classed  as  a  nonflammable  gaa,  to  hava 
the  unloading  device  left  in  place  with  unloading  incomplete  and  the  tank  car  left  imattended  denied  April  13, 1989. 
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Notice* 


10070-N  Request  by  William*  Pipe  Line  Company  CoralviUe.  lA  to  autfaoriza  vae  of  •  non-DOT  1500  gallon  capacity  vacuum  trailer  for 

transporting  waste  or  spilled  gasoline,  and  crude  oil.  classed  as  flammable  liquids,  and  fuel  oil  classed  as  •  combustible  liquid  denied 

April  a,  1980. 
10121-N  Request  by  Union  Pacific  Railroad  Company  Omaha.  NE  to  authoriu  filling  of  IM  portable  tanks  or  compartments  thereof  having  a 

volume  greater  than  1900  gallons  to  be  loaded  to  a  filling  density  less  than  80%  by  volume  denied  April  19, 1989. 
10121-P  Request  by  Union  Pacific'*  BulkTainer  Omaha.  NE  to  authorize  filling  of  IM  portable  tanks  or  compartments  thereof  having  a  volume 

mater  than  1900  gallons  to  be  loaded  to  a  filling  density  less  than  80%  by  volume  April  19, 1980. 
0340-X  pioneer  Ptattics  ft  Services  Co.,  Ltd.,  Brampton.  Ontario.  Canada  to  renew  exemption  authorizing  the  manufacture,  mark  and  sale  of 

non-DOT  specification  polyethylene  portable  tanks  for  shipment  of  certain  hazardous  materials.  The  renewal  is  denied'based  oa  the 

failure  of  the  manufacture  to  comply  with  the  exemption  criteria.  See  Federal  Registar  Notice  dated  May  5,  1989,  Volume  M  No.  86 

page  19481. 
Issued  in  Washmgton,  DC  on  November  21. 1989. 
].  Suzanne  Hedgepeth, 

Chief,  Exemptiom  Branch  Office  of  Hazardoua  Materiala  Transportation. 
[FR  Doc  89-28760  Filed  12-6-60;  8:45  am] 


v,ran  « d  d  Oeniait  Of  AppUcationt  f or 

Eie'Tictioia 

•t^GENCV:  Research  and  Special  Programs 
Administration,  DOT. 

AcnON:  Notice  of  Grants  and  Denials  of 
Applications  for  Exemptions. 


summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  ot  exemptions 
£rom  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  July— October  1989.  The  modes  of 
transportation  involved  are  identified  by 

Renewal  and  Party  to  Exemptions 


a  number  in  the  "Nature  of  Application" 
portion  of  the  table  below  as  follows: 
1 — ^Motor  vehicle,  2 — ^Rail  freight,  3 — 
Cargo  vessel,  4 — Cargo-only  aircraft,  5 — 
Passenger-carrying  aircraft  Application 
numbers  prefixed  by  the  letters  EE 
represent  applications  for  Emergency 
Exemptions. 


Apphcatlon 
Na 

ExenipaonNo. 

nogul0rtion(8)  cfoctdd 

3004-X 

0OT-£3004_J 

Big  Ttvaa  Industiaa.  Ine.,  Houston. 
TX. 

48  CPR  173.302,  1753 

To  atMhorfza  uaa  of  a  non-OCrr  spaclfication  cylindar,  tor 
kanaportation  of  certain  flammabla.  and  nonflammabla 
oompressed  gases.  (Modes  1.  2.  4.  5.) 

3004-X 

OOT-E30O4„ 

Av  Products  and  awmtcait.  Inc. 

48  CFB  173.302.  175.3 

« 

transportation  of  cernan  flanvnable,  and  rwnflanvnabia 
cowpraaaad  gaaae.  (Modaa  1.  2,  4.  5.) 

3095-X. 

OOT-E3095..... 

OmmM  ScNumtMrger,  Inc,  Tulaa. 

49    CFR    173.110(a).    173.245<a). 

To  authortza  uaa  of  a  non-OOT  specification  cargo  lank. 

OK. 

173J46<a).  173.263(a).  173.284. 
173.283.     173.289,     178.342-S, 
178.343-5. 

tor  ahipmant  of  certain  ttazardous  matahais.  (Modaa  1, 
3) 

3128-X.... 

OOT-E812S-.. 

U.&  Oepartmant  o(  Oatenaa.  Fate 
CtwrctvVA 

48  CFR  173.304, 175.3 

To  auttrartaa  uaa  of  non.OOT  specification  cyindara.  tor 
transportation  of  a  Ctaas  C  anploat^a  and  a  Iquafled 
nonflammat)!*  gas.  (Mode*  1,  2,  3,  4.) 

341 5-X 

00T-E»«15„.. 

cnunAVA 

49  CFR  173.78. 173  A2.     

To  aultwnza  ah^xnanl  of  lockat  motaia,  containing  oertaln 
Claas  A  or  Cla**  B  axploaives,  without  overpaciung. 
(Modal.) 

354».0( 

00T-£3648„.„ 

U.S.  Oapailmant  ol  Energy,  Wash- 
ingloa,OC. 

49  CFR  173.86(a).  173.77 

botda  aa  an  addMonal  packaging  configuration  lor  ihip- 

mam  of  certain  Clas*  A  axploaivea.  (Modaa  1.  2.) 

3S6»-X. 

0OT-E3SS».._ 

Waetam    AOaa   Intanwiional   Inc, 

48  CFR  173.248^  172.101  Cokimn 

To  aulhoriza  uaa  of  norvOOT  apaoification  nonrefiOaUa 

Houston,  TX 

4.  175.3. 

cylinder*,  tor  transportatwo  of  a  fcjuid  oxidizer  (Modaa 
1,  2.  3.  4.) 

4262-X... 

0OT-E4262..-. 

SchluntMrgar  Wal  Setvicas,  Houa- 
»on.TX 

49  CFR  17i101. 173.53(u).  173.80.. 

guna  with  Initiator*  attached.  (Mode  1.) 

43S4-X 

DOT-€4354„ 

Panmvalt  Corporation,  Buffalo.  NY... 

49     CFR     173.1 19(m).     173.245. 

173.288(d),  173.288(a).  173.3a. 

Hon  60  or  37M  cylindrictf  ateel  oworpack  with  m  Insida 

DOT  Specification  2S.  2SL  or  2T  polyalhytona  container. 

(Modes  1,  2.  3.) 

4354-X. 

IX)T-€  4354 

Vanchem,  Inc.  Lockport,  NY 

49     CFR     173.1 19(in).     173.245. 
173.288(d).  173.286(a).  173Ja. 

To  authorae  shipment  of  chtorofonnata*  In  IX3T  Spacafica- 

DOT  Specification  2S,  2SL  or  2T  p<  .      v  «  j.  cootair>er. 

(Mode*  1.  2.  3.) 

4354-X. - 

DOT-E  4354  ....^ 

PPG  Mustnaa,  Incotporated.  Pitta- 

4)1       WH       1/9.1 1W(m).       1/9.243. 

t 

bwrgto.PA 

173.268(d).  173.288(a).  173Ja. 

tton  60  or  37M  cylindrical  alaal  owarpack  with  an  kiMa 
DOT  Specification  2S.  2SL  or  2T  polyethylene  containar. 
(Modaa  1,  2,  3.) 

4453-p 

C»T-E4453 

Expto,  mc.  Cuddy,  PA .. 

48  CFR   17^101.   173.1 14a(h)(3). 
176.415.  176.83. 

To  bacoma  a  party  to  exemption  4453.  (Modes  1.  3.) 

4453-P  ....... 

DOT-E4453 

Reo-lxi,  Inc.,  Cuddy,  PA 

49  CFR  172.101,  173.114(a)(h)(3). 
176.415.  178.83. 

To  bacoma  a  par^  to  exemption  4453.  (Modea  1.  3.) 

4453-P.. — 

CXDT-€4453._.. 

Blasting  Producta.  Inc.  Cuddy,  PA_.. 

49  CFR    17Z101.   173.1 14a(h)(3). 

176.415.  i7e.ea 

To  become  a  party  to  exemption  4453.  (Modaa  1,  3J 

445»-P 

DOT-E*463_ 

KL  A  AQ.  DalsJUBsr.  Inc,  Cwk^. 
PA 

48  CFR    172.101.   173.114^h)(3), 
176.415.  176J3. 

To  bacoma  a  pai^  to  aKampiton  4453.  (Modaa  1.  3.) 

4453-P 

DOT-E  4453 ..... 

Mountaineer       ExpkMlvaa.       Inc. 
Cuddy,  PA 

49  CFR    172.101.   173.114a(h)0). 
176.415.  17eJ3. 

To  bacoma  a  party  to  axamplion  4453.  (Modaa  1.  3.) 

Faiieral  RagJKler 


Z36     i      ..*Ikji'tUa_V  ■    D*:'i,ciUL>»-.i 
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RENEWAL  AND  PARTY  TO  EXEMPTIONS— Continued 


Applcabon 


Exemption  No. 


Applicant 


Regulation(*)  affected 


Nature  of  axamptton  thereof 


446a-P. 
4612-X. 


4681 -X 

4850-P 

4860-P 

493d-X — 

5112-X — 

5tia-X — 

5704-X__ 

592»-X_.. 

5923-X-. 

5923-X-. 

5a23-X_. 

5923-X— . 

5923-X— . 

5923-X  „. 

5923-X -. 

5923-X  _. 

592»-X_. 

5923-X„ 

594fr-X- 

59&1-X~. 
595t-X_ 
801«-X„ 
6(M«-P- 
6280-X-. 

62Se-X- 


0Or-€4463. 
DOT-€4«12. 


DOT-e4661. 

II 
t)bT-E4850.. 

DOT-E48S0. 

DOT-E4e32. 


DOT-E5112-. 

DOT-E5112_. 
OOT-E  5704  „ 
DOT-ES023.- 
OOT-E  5923- 
OOT-E  5923 -. 
OOT-E  9923-. 
OOT-E  5923-. 
OOT-E  SSfiS-. 
OOT-E  5923.. . 
OOT-E  9823-. 
OOT-E  5923.  . 
DOT-E5e83- 

oor-Ese23. 

OOT-E  9846- 

I 

OOT-E  se&i. 

DOT-E  5861 . 

D0T-E6018.. 


DOT-E  6016- 
DOT-E6eS0. 


>tlJ^  MupOy^  Inc.  B  Mooto,  CA — 

AMrtch  Ct>ami*al  Cempaoyv  Inc. 
MHwaukaai,  Wl 


Foota  Minerat  Company.  Matoem, 
PA 

Penwood  Wiralnak  Inc/A  Coanpu- 
taioa  Company.  Houaton.  TX 

DriMing  Maasuramento  Inc  (DMI), 
Breuaa«d,LA 

Fadarat  Laborvlonea.  Inc.  Salts- 
bur^PA. 


[}&.  Department  of  Detanse,  Fall* 
Church,  VA  X 

Austin   Powder  Company.  Cleve- 
l«id,OK 

Aaroiet  Solid  PrapuMon  Company, 
Sacramante.  CA 

Linda  Ga*es  of  The  Midiwast,  Inc., 
Chicago,  IL 

Union   Carbida   Industrial   Gases. 
Inc,  Danbuiy.  CT. 

Unda  Gasea  ol  The  Southeast 
Inc  Wilnin(^.  NC 

Ubda    Gaaaa    of    Flonda.    Inc, 
Tatnpa.FL. 

Unda  Gasea  of  Tlia  Wast.  San 
Ramon.  CA 

Linda  (aasea  ol  The  Mid-Atlantic, 
tac,  Moorealowrv  NX 

Linda  Gasea  ol  Ttw  Graat  Lakes. 
Inc.  OeMelaad.  Oa 

Uoda  Puerto  Rico^  Inc,  Gusabo. 

pa 

Linda  Gases  of  New  England,  Inc., 
Waat  Hartford,  CT. 

UMga»  >"c.  MaKadita»  PR 


Linda  Gaee*  ol  Southern  Califor- 
raa  Inc..  Santa  Ana.  CA. 

CwdOM  Oiviaion  el  Liquid  Air  Cor- 
poralton.  Walnut  Creek.  CA 

Vw  Waters  &  Roooa.  Inc.  Spar- 

tantaug.sa 
DPC  IndMatriaa.  Inc,  Houatoa  TX-.. 

Hubar    Sappty    Company,     Inc., 

Mason  O^ilA 
Liada  Gasaa  of  *m  GmM  Lakes, 

Inc.  CtoMtanA  OK 
McDonnafl    Pougtaa    Corporation, 

SLLou«MO. 


49  CFR    17^101.   173.1 14a(ll)0). 


176.415,  176.83. 
48       CFR       173.195^ 


To  become  a  party  to  aaamption  4453.  (Modea  1,  3.) 


173.139, 
173.230, 

173.276, 
173.293,  173.346, 173.38i 
49  CFR  173.34«eK>)^ 


173.136, 
173.206, 
173547. 
173.271, 


173.122. 
173.154, 
173.245, 
173.251^ 
173.281, 


To  aaOshia  sWpmant  at 
materials  In  inai^  g|ggg  Isottle*  overpacked  in  metal 
cana  further  overpacked  m  DOT  SpecHication  12B  fiber- 
beard  boiNa.  (Mode  \.) 


49  CFR  173.100(CC),  175.3 

49  CFR  173.100(CC),  175.3 

49  CFR  172.  lot.  173.369(ai  175,3- 


49  CFR   173.62(a),   177.834(LM1). 
177.835(k). 

49  CFR   173.62(a),   177.834(tH1), 
177.835(k). 

48  CFR  173.62.  173.93(e) 


49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 

49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 

49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 

49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 

49  CFR  173.148(a)(4). 

173.31(d)(9),  173.314. 

49  CFR  173.148(aK4), 

173.31(d)(9),  173.314. 

49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 

49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 

49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 

49  CFR  173.148(a)(4), 

173.31(dM9).  173.314. 

49  CFR  173.148(aM4), 

173.31(d)(9),  173.314. 


To  authenza  kMspart  tt  bt%l  WhlMni  In  i 

In  DOT  Spacifioalkw  4aA240  cyinder*  wNh  aHemativa 

reteet  procedk«ea.  (Mode*  1, 2,  3.) 
To  become  a  party  to  axemptkxi  4850.  (Modea  1,  2,  4.) 

To  become  a  party  to  aMamptkxi  4850.  (Modaa  1.  2,  4.) 


DOT-E  8250-.-)  U&  DapMtawat  tl  Oatanaa.  Falls 
ChurdvVA 


49CFR  173.315.  178.245. 

49  CFR  173.314(c) 

49  CFR  173.3MW 


49  CFR  173.315(a) 

49  CFR  173.315(a) 

49  CFR  173.101,  173.102.  173.89. 

173.79.  173.87,  173.92,  173.94, 

MtXa,  177.848. 
49  CFR  173.101.  173.102.  173.68, 

173.79.  173.87,  173.92,  173.94. 

176.83.  177.848. 


To  auKwiza  ahipmam  of  tear  gaa  daiica*  to  a  i 
type,  cylindncal,  wounA^vatt  contairwr  fined  with  metal 
ends  overpacked  in  DOT  Specification  12B  fiberboanj 
bOM.  (Mode*  1.  ^  4.) 

To  auttKxize  use  of  spadally  designed  kettle  drum  type 
ahjminum  containers,  tor  transportation  of  Ctaas  A  explo- 
•iwaa.  (Mode  i.) 

To  authorize  use  of  specially  designed  kettle  drum  type 
aluminum  containers,  tor  transportation  of  Oaas  A  explo- 
akraa.  (Mode  i.) 

To  authorize  transport  of  certain  Class  A  and  B  exptosives 
In  prescribed  norvOOT  spedficatxjn  steel  drum*.  (Mode* 
1.2.3.) 

To  authoriza  fransport  of  certain  flammabte  and  nonflam- 
mable gases,  in  OOT  Spadflcalion  106A500X  and 
110A600W  multHinii  lank  cars.  (Modes  1. 2.  X) 

To  authoriza  transport  at  eertain  flammable  and  nonflam- 
mat>le  gases,  m  DOT  Specificatkxi  106A500X  and 
UOASOOW  muttt-unH  tank  cars.  (Modaa  1,2.  a) 

To  authorize  tramport  of  certain  flammatile  and  nonflanv 
mable  gases,  in  DOT  Specification  106A500X  and 
110A600W  multi-umt  lank  cars.  (Modea  1.  2.  a) 

To  auttxxize  transport  of  certain  flammable  and  nonllam- 
matile  gases,  in  OOT  SpeoficatKin  106A500X  and 
1 10A600W  multi-unit  tank  ctfs.  (Modea  1.  2.  a) 

To  authorize  Iranaport  of  certain  tlamnDaWe  and  nonflanv 
matila  gases,  in  DOT  Specification  106A500X  and 
110A500W  molti-unit  tonk  cars.  (Modea  1,  2,  a) 

To  autfionze  transport  of  certain  flammat>le  and  nonftam- 
nuble  gases,  m  DOT  Specification  106A500X  and 
110A500W  muttKinit  tank  cars.  (Modes  1,  2,  a) 

To  auttxxize  transport  of  certain  flammatile  and  nonfle?«- 
mable  gases,  in  DOT  Specification  106AS00X  and 
118AS00W  multt-unit  tank  cars.  (Modea  1.  2.  a) 

To  authoriza  traneport  of  certain  flammable  and  nonflam- 
mable gases,  in  DOT  Specification  106A500X  and 
110A500W  mutti-unil  tank  cws.  (Modaa  1,  Z  a) 

To  authorize  transport  of  certain  flammatM  and  nonflam- 
mable gases,  in  OOT  Spacificatton  106A500X  and 
11QA600W  mutt^HMit  lank  ew*.  (Modea  1.  2.  a) 

To  auttiorlza  transport  of  certain  flammatile  and  nonRam- 
mable  gases,  in  DOT  Specification  106AS0OX  and 
ItOASOOWmUtiHjnit  tank  car*.  (Modaa  t,  2,  3.) 

To  authorize  transport  e#  certain  flammabla  and  nonflam- 
mable gases,  in  DOT  Specification  106AS00X  and 
KI0A5OOW  multMjnit  tMk  cars.  (Modaa  1,  t,  %) 

To  authorize  use  of  a  amsl  capacity  OOT  Spedhcation  51 
insulated  portable  tank,  for  shipnient  of  a  nontlammabto 
oompreaeod  gas.  (Mode  1.) 

To  authonaa  traneport  of  chlortne  or  sulfur  dkixide,  in  OOT 
Specification  106A500  type  tank.  (Modes  1,  2.) 

To  awltwrtaa  »anaport  of  cMortw  or  sulfur  diGBode,  in  OOT 
Spaoficatioa  106ASOO  type  lank.  (Modes  1.  ^) 

To  auttxxize  shipment  of  iqukj  oxygen,  nitrogen,  and 
argon  in  non^X>T  apeoAcatien  partaUa  lanka.  (Mode  1.) 

To  become  a  party  to  examptkm  6016.  (Mode  1.) 


To  authoriaa  ahipment  of  partially 
with  axploatoa  oomponants  (eiection  seat  aad 
related  dawtoaat  raiwawina  toatafladi  »lod*a  1. 3.) 

To  authoriza  shipment  of  partially  dis  Msamblad 
with  axptoeive  components  (ejectksn  seat  aad  canopy 
related  devices)  remaining  lr>stalled  (Modes  1,  3.) 
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Ho. 


S293-X_ 
632S-X-. 
e325-X._ 
«484-X- 

6617-X-. 
6530-X_ 
6530-X- 

653(>-X_ 
6530-X_ 

esao-x.- 

6530-X-. 

6S30-X- 

6530-X.. 

8530-X. 

6530-X... 

6S30-X... 

6530-X _ 

6530-X.. 

6530-X.. 

6530-X  „ 

6530-X 

6530-X- 

6530-X- 

6530-X- 

6583-X.. 
6614-X. 


cxsrapvon  NO* 


0OT-E6293_ 
0OT-E632S-^ 
DOT-E632S~ 
0OT-E6464.. 

0OT-E6617.-. 

0OT-E6630_ 

0OT-E6530„ 

DCT-€6530_ 

DOT-E6530-_ 

OOT-€e630-.. 

DOT-E6S30- 

0OT-E6630- 

DOT-E6530-.. 

DOT-E6630- 

0OT-E6530- 

0OT-E6530_ 

DOT-E6530-.. 

0OT-E6530.-. 

OOT-£e530.... 

DOT-E6630.-. 

0OT-E6530-. 

0OT-E6530-.. 

0OT-E6630-. 

0OT-E6530-. 

DOT-E6683-. 
0OT-ee614.- 


Applcwt 


Harcutas  Incofporatwt  Wilmington, 
OE. 

Austin   Powdv  Cofnptfiy,   Cl6V^ 
ltnd.OH. 

AtlM  Powdar  Coinpany.  Data*,  TX-. 


AnQua  Chamicil  Company,  Norltv 
breok,  IL. 


Coyna  Cytndar  Company,  Hurta- 
vNa.AL 

AQL   Waidbig   Supply   Company, 
Inc.,  QHIon^  NJ. 

Browm  WeMng  Supply,  Inc.,  SaKna. 
KS. 

National  Waldare,  Cfiwlotta.  NC — 


Maaaar  Qriaahaim  Industries,  Inc., 
Vatoy  Forga,  PA. 

Ljqtid  Cart>onic  Industrial/Madteal 
Cotporatlon.  Chicago,  IL. 

UqtidCwbonic  Spadalty  Gas  Cor- 
poration, Chicago,  IL 

Unda  Gaaas  o(  tha  SoutK  Inc 
Houalon,TX 

Liquid  Air  Corporation.  Walnut 
Craak.CA. 

R8A  Laasing  Co./Maaa  Oxygan 
EQulpmani  Co.,  Inc  WaattKno, 
MA. 

Big  TTvaa  InduatrtaSL  Inc  Houston, 
TX 

Unda  Gasas  ot  Tha  MkKvaat,  Inc 

Unda  Qasaa  o(  Tha  MhMttantic 
Moocaitown,  NJ. 

Unda  Qasaa  c*  Tha  Weal  Oak- 
land. CA. 

SOS  Gasas.  Inc.,  Kaamy.  NJ 


Scoli  Spadalty  Gaaaa.  Plumslaad- 
«««a,PA. 

Unda    Gssas    o(    Florida,    Inc 
Tampa,  R_ 

Unda  Qaaaa  d  Soulham  Califor- 
nia, he  Santa  Ana.  CA. 

Air  Products  and  Chamlcals.  Inc., 
AMantown,  PA. 

Union   Cartiida   mdustriai   Gasaa, 
Inc  Oanbury,  CT. 

PtiiNps       Patroleum       Company, 

Slaalcrata  Company,  Novi,  Ml 


RagutBlion(s)  affadad 


48  CFR  173.21(b),  173.248- 


4«  CTfl  173.164(a).. 


49  CFR  173.1S4(a)~ 


49  CFR  17^101. 173.149a. 

49  CFR  173.303(a).. 
49  CFR  173.302(c).. 
49  CFR  173.302(C). 
49  CFR  173.302(C). 
49CFR173J02(c). 
49  CFR  173.302(c). 
49  CFR  173.302(c). 
49  CFR  173.302(C). 
49  CFR  173.302(C). 
49  CFR  173.302(0. 
49  CFR  173.302(C)  „ 
49  CFR  173.302(C).. 
49  CFR  173.302(C) - 
49CFR173J02(c)- 
49  CFR  173.302(c) - 
49  CFR  173.302(0 - 
49  CFR  173.302(0- 
49  CFR  173.302(0. 


49  CFR  173.302(c). 


49  CFR  173.302(0- 


NfltiM  of  OMfvnpllon  ttwoof 


49  CFR  173.249(a)(7) 

49  CFR  173.263(aM2e), 

173^77(a)(6). 


To  autfwriza  tha  Incraasa  o«  nitric  add  (ram  13%  to  16% 

contalr)ad  In  spanl  mixad  add  lor  iNpmanl  In  cargo 
tanks.  (Moda  1.) 

To  authorin  Iranaport  of  oddbara  In  non-OOT  spadAca- 
•on  cargo  tonka  or  DOT  Spadfication  MC-306.  MC-307 
or  MC-312  cargo  tanks.  (Mods  1.) 

To  authoriza  ftanaport  cH  oaddteere  In  norvOOT  apadfica- 
Iton  cargo  tonka  or  CXTT  Spadflcatkm  MO-306.  MC-307 
or  MC-312  cargo  tanks.  (Mods  1.) 

To  authortN  sWpmsnt  o(  tha  tollowrtng  addttionat  matariala 
olasaad  as  flammabto  Iqukls;  mtromathana,  31%;  and  1- 
nitroMhana.  31%;  and  1-nitroprop«ia,  38%  tor  shipment 
In  cargo  tanks.  (Mode  1.) 

To  aulhortza  uaa  of  norvOOT  specification  steal  cyiindere 
comparabto  to  DOT  Specification  4BW  tor  shipment  of 
aoatylana.  (Modes  1.  2,  3.) 

To  auihorizs  shipmert  of  hydrogen  and  mixtures  of  hydro- 
gen with  hetum.  argon  or  ntrogen  m  DOT  SpecificatKxi 
^^  3AA.  3AX  or  3AAX  Steal  cylkidart.  (Modaa  1.  ^) 

To  authortze  shipment  of  hyitogan  and  mbduraa  ol  hydr^ 
gan  with  heNum,  argon  or  nilrogan  In  DOT  SpecMcatkin 
3A.  3AA.  3AX  or  3AAX  atoai  cyVndara.  (Modaa  1.  2.) 

To  authortze  shipment  of  hydrogen  and  mixluraa  of  hydro* 
gan  ««h  halum,  argon  or  nitrogen  in  DOT  SpecMcatkin 
3A.  JA\  3AX  or  3AAX  atoai  cyMndera.  (Modaa  1.Z) 

To  autoorize  shipment  of  hyiirogan  and  mixturaa  of  hydn^ 
gan  with  he«um.  argon  or  nNrogan  In  DOT  Spedftcatton 
3A.  3AA.  3AX  or  3AAX  atoal  cyHndara.  (Modaa  1,  2.) 

To  ■uthortze  shipmani  of  hydrogen  and  mixturaa  of  hydrt^ 
ganwMh  hathim,  argon  or  nNrogan  to  DOT  Spadfication 
3A.  3AA.  SAX  or  3AAX  steal  cylndsrs.  (Modaa  1,  2.) 

To  authorize  shipment  of  hydrogen  and  mixturaa  of  hydn^ 
gan  with  halum.  argon  or  nNrogan  to  DOT  Spedficatton 
3A,  3AA.  3AX  or  3AAX  stoal  cylndara.  (Modaa  1,  2.) 

To  authoriza  ahipmani  of  hydrogen  and  mbituraa  of  hydrt^ 
gan  artth  halum.  argon  or  ntoogan  to  DOT  OpecHlcsllon 
3A.  3AA.  SAX  or  3AAX  stoat  cylndsra.  (Modes  1.  2) 

To  authorize  shipment  of  hydrogen  and  mixluraa  of  hydro- 
gen with  helum,  argon  or  nNrogan  to  DOT  Spedficatton 
3A.  3AA.  3AX  or  3MX  atoal  cylndara.  (Modaa  1,  ^) 

To  authorize  shipment  of  hyAogan  and  mixtures  of  hydro- 
gsn  «Mh  helium,  argon  or  nNrogan  in  DOT  Specification 
3^  3AA.  3AX  or  3AAX  atoal  cylnders.  (Modes  1.  2.) 

To  authonze  shipment  Of  hydrogen  and  mixlurae  of  hydro- 
gen wtm  helium,  argon  or  nNrogan  to  DOT  Spedficatton 
3A.  3AA.  SAX  or  3AAX  atoat  cylndars.  (Modaa  1,  2.) 

To  authoriza  shipment  of  hydrogen  and  ndxtoraa  of  hydro* 
gan  with  halum,  argon  or  nNrogan  to  DOT  SpadflcaMon 
3A.  3AA.  3AX  or  3AAX  atoal  cylndara.  (Modee  1.  2) 

To  authortze  shipmani  of  hydrogen  and  mMurae  of  hydro- 
gen with  helum.  argon  or  nitrogen  to  DOT  Spedficatton 
3A.  3AA.  3AX  or  3AAX  steal  cylndara.  (Modee  1,  2.) 

To  auttwrize  shipmem  of  yy^nqim  artd  mixturae  of  hydro- 
gen with  helum,  argon  •  >  -jt*^  *>  DOT  Spedficatnn 
3A.  3AA.  SAX  or  3AA;>  stee.:  cylinders.  (Modes  1,  2.) 

To  aiNhortza  ahlpmant  of  hydrogen  and  mixturea  of  hydro 
gan  wNh  halum,  argon  or  nNrogan  to  DOT  Spedficatton 
3A,  3AA.  3AX  or  3AAX  Steal  cyfindsri.  (Modaa  1,  2) 

To  authorize  shipmem  of  hydrogen  and  mixluraa  of  hydro- 
gen with  helum,  argon  or  nNrogan  to  DOT  Spedficatton 
3A.  3AA.  3AX  or  3AAX  alaal  cylndara.  (Modaa  1.  2J 

To  authorize  shipment  of  hydrogen  and  flMuraa  of  hydnv 
gen  with  helum.  argon  or  nNrogan  to  DOT  Spadficaion 
3A.  3AA.  3AX  or  3AAX  atoal  cylndara.  (Modaa  1,  2) 

To  authonze  shipmenl  of  hydrogen  and  mMurea  of  hydro- 
gen with  helum,  argon  or  nilrogsn  to  DOT  Specification 
3^  3AA.  3AX  or  3AAX  Stoal  cylndara.  (Modee  1.  2) 

To  authorize  shipmsnl  of  hydrogen  and  mixluraa  of  hydn^ 
gen  with  helunv  argon  or  nttrogen  In  DOT  Spedficatton 
3A.  3AA.  3AX  or  3AAX  8te«   -.w>.3oi-t    ■\»,y3m   1,  2) 

To  authortze  ahipmani  of  hytto^gar  «rc  ■yM%rjrm  a*  riydro- 

gen  with  helum,  argon  or  nitrogen  r  DOT  Spedftcation 

3A.  3AA.  SAX  or  SAAX  steel  cyiindert.  (Modee  1.  2.) 

.  To  auttxxize  shipment  of  s  c<x-  *ve  -^^'nf^i  m  a  DOT 

Specification  51  portafato  tar*  :t^,^-m 

To  authortze  uaa  of  non-DOT  spec  ■  «  i  :x:lyethytona 
boMes.  pecked  instoe  a  high  dens>'^  »v*<rny(ane  boa, 
tor  »aneportatton  of  oartato  corrosive  Kquids.  (Mode  14 
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Applcatton 
No. 


cXWfnpmm  IVOL 


Appficant 


sMected 


Nature  of  exempion 


686t-X-. 
6651-X_. 

ee57-x.„ 

667e-X.. 
6672-X-. 

6750-X  - 
6765-X_ 
6765-X_ 
67a6-X... 
6765-X.- 
6786-X.- 
6765-X_ 
67e6-X- 
6769-X  . 

6aoo-x  . 

6816-X- 

68$1-X 

6874-^  __ 
6874-P... 
6874-P-.. 
6874-P ._ 
6902-X.... 


DOr-EflKt- 

oor-E6e6i- 

DOT-E6657-. 
0OT-Ee870. 

oor-Ee672.. 

00T-ES759. 
0OT-ES7V6- 
0OT-E6786_ 
00T-E67e5- 
OOT-E  6765 ... 
0OT-E6765-. 
OOT-E  6766  - 
00T-E6765  . 
OOT-E  6769 .. 
OOT-EeSOO.. 

OOT-E  6816 .. 

OOT-E  6861  . 

DOT-E6874.. 
OOT-E  6874 .. 
DOT-E  6874 .. 
OOT-E  6874 . 
DOT-E  6902 . 


EftttiQM^      tocoiporatodt      Weat 
CT. 


DetroN. 


Paik  Ckemical 
Ml. 


Liquid    Air    Corporation,    Walnut 
Creek.  CA. 


E.  I.  du  Pont  ds  Nemours  t  Com- 
peny.  Inc..  \Mimington,  DE. 

Chandtor  Evans.  Inc  Weal  Hart- 
ford. CT. 


Attoa  Powder  Company.  OsNas.  TX, 
Inc., 


6902-X. 

6971-P. 
6974-X. 


DOT-E  6902.-. 

OOT-E  6971 .._ 
DOT -€9974  _ 


Valley  Forge.  PA 

AiRco  todustrial  Gaaaa,  kftorray  Hill. 
NJ 

(jnoe  Gaaes  of  The  Soulh,  inc., 
Houston,  TX 

Union    Cartjide    Industrial    Gases, 
Inc  Ototoary,  CT. 

toralani  International  Ckxporalon  of 
Amenca.  Fort  Lee.  NJ. 

Unde  Gases  of  toe  Mid-AOantic, 
Moorestown,  NJ. 

Linde  Gaaea  of  southern  Calfomia, 
Inc.,  Santa  Ana,  CA 

E.  I.  du  Pont  de  Nemours  &  Com- 
pany, Inc.,  Wimingiaa  DE. 

Sonoco  Plastic  Drum,  Inc..  Lock- 
portlU 


General  Dynamics,  San  Oiega  CA .. 


Teledyne  Mccormick  Selph.  Hollis- 
tor.CA 

Gotoatone  Supply  Corp..  Sparits, 

NV. 
Sino  Pacific  Trading  ca.  Brisbane, 

Queen's  Land.  Autoraiia. 
Nevada  Chemicais,   incorporation, 

Satt  Lake  Qty.  UT. 
Mintag  Services  International  (MSI) 

San  Lake  City,  UT. 
Hatocaibon  Products  Corporation, 

North  Augusta.  SC 

Great  Lakaa  Chemical  Corporation, 
El  Dorado,  AR 


49  CFR  17020(11),  173.2e(n«. 


To 


I  of  singto-top  contoinerak  tor 
Class   B   poisortous 


traraportatton 
(Model.) 

To  auttxirize  one-time  reuee  of  single-trip  oor«ainers  for 
transportation  of  certain  Class  B  poisonous  soMs. 
(Modal.) 

To  authoriza  use  of  DOT  Spedfication  3A  or  SAA  cylinders 
and  cylndara  mariied  ICC-3,  SA  or  SAA  having  an  age 
0¥or  36  years  for  trar^sporlatton  of  certain  nonlquefied 
compressed  gases.  (Modes  1,  2  3.  4,  5.) 

To  aulhonv  the  addWon  of  I  iexafiuwroethene  (Rt16^ 
classed  as  s  non-flammable  gas  ss  wi  addittonal  com- 
modity. (Mode  1.) 

T«  aulhorae  mawrtactura.  maitiing  and  aato  ef  wetoed  or 
iiamlsai,  nowefifiabto  non-OOT  specification  steel  cylin- 
OTTih  tor  ttonaportafiow  of  certsto  rvniquefied  oonv 
preaeed  gaaea.  (Modee  i.  2,  4.) 

48  CFR  T73A7,  t77.83S(g)(2) |  To  «Mlho*«»  transpuit  of  Claas  A  ar  B  enptoswaa  to  an 

IME  22  oentototo  or  aampaniiisiu  on  the  same  vehkde 

49  CFR  173.3ie(a),  176.76(h)(4)._ 


48  CFR  173.28(h),  t73L28(m) 


48  CFR  17S.34(eK15)(q,  175.3. 


48  CFR  173.301(d),  t73J02- 


48  CFR  173.302(aK4|,  175.9 


Ultra  ScienMc  toe 

to«n,RI. 
TavGO,  Inc.,  Chatowcrtli^  CA.. 


Klngs- 


49  CFR  173.318(a),  176.76(h)(4).. 


49  CFR  173.318(a).  178.76(h)(4)- 


49  CFR  173.316(a),  176.76(h)(4).. 


49  CFR  173.316(B),  17«i76(hK4). 


49  CFR  173.318(a)i  17&76(hK4) 


49  CFR  173.318(8)^  17B.78(ll)(4) 


49  CFR  173.314. 173.315. 


49  C:FR  173.266. 


49CFR173.S3M- 


49  CFR  173.65(81 . 


49  CFR  172101. 17a370(sK1^_. 

49  CFR  172.101.  173.370(a)(1^ 

49  CFR  172101. 173.370(a)(13)...„ 
49  CFR  172101.  173J70(a)(13).... 
49  CFR  173.314(C),  179.300-15. 


49  CFR  173.314(c),  179.300-15™ 


49  CFR  Parto  100-199 

49     CFR     173Ja2Mm.     175.3. 
178.4^ 


t.) 

To  authortze  aae  of  non-OOT  specification  containerized 
portabto  tanks,  tor  transportat)on  of  a  flemmabto  ar>d 
nomammabto  gas.  (Modee  1.  3.) 

To  auSwrbe  uee  of  norvOOT  specification  containerized 
portabto  tonka,  tar  tanaportotion  of  a  flammabte  and 

To  authonze  use  of  non-OOT  specification  colatosrized 

portable  tonks.  for  transportabon  of  a  fiamntobto  artd 

wowawswabls  gas.  (Modes  i,  a.) 
To  OMBwriia  eao  of  norvOOT  specification  coetainenzed 

poftaMs  ttotoa.  for  taniportatioii  el  a  Wawmabto  and 

rtonflammable  gaa  (Modaa  1, 3.) 
To  authoRZO  uee  of  norvOOT  spedficatton  csntainerized 

portable  tanks,  for  transportatKX)  of  s  flammable  snd 

nonflammable  gas  (Modes  1 ,  3.) 
To  authorize  use  of  norvOOT  spedficatton  eerttainerized 

portable  tanks,  tor  »ansportotion  of  s  flammable  and 

nonflammattle  gas.  (Modes  1,  3.) 
To  ittKtois  uee  of  non-DOT  spedficafion  centainsrUed 

portable  tanks,  for  taneportebon  of  a  flammabto  arx) 

nenftammabto  gas.  (Modes  1,  S.) 
To  Buttv>rt7e  transport  of  tnflioromettwne,  in  irfsulated 

DOT  Spedficatton  MC-331   tank  motor  vehiciee,  and 

DOT  SpedficafiOM  106MOOW  tank  cars   (Modes  1,  2.) 
To  toittwrize  manufactoro.  maitung  and  sato  of  nervOCTT 

specification  30-  snd  55-galk>n  polyethylene  containers 

atoiiar  to  DOT  SpecificaiMe  S4.  tor  shipe«enl  of  cartato 

flammable,  corrosive,  poison  B  Ikiutos  and  hydrogen 

peroxide  classed  as  an  oxidizer.  (Modea  1,  2  3.) 
To  autoorize  8h^>ment  of  completely  asaamiMBd  iquitf  an4 

solid    fueled    missiles    In    packaging    prescrtoed    to 

173.57(3).  (Modes  1.2  3) 
To  authorias  uaa  ol  DOT  Specifiealton  2tP  Vbat  dwma 

with  DOT  Spedficatton  2SL  or  2U  polyethylene  liners,  tor 

transportation  of  certain  Class  A  explosives.  (Mode  1.) 
To  become  a  party  to  exemption  6874.  (Modea  1.  %  3.) 

To  become  a  party  of  exempfioj  6874.  (Modes  1,  2,  3.) 

To  become  a  party  to  exemptton  6874.  (Modea  1,  2,  3.) 

To  become  a  party  to  exemption  6874.  (Modea  1,  2,  3.) 

To  authonze  stupmerrt  of  s  hqjefied  norrflammabto  com- 

ppaaaad  ^as,  m  a  modified  DOT  OpecificaKm  110A800W 

multi-unit  tank  car  tank.  (Modes  1 ,  2.) 
To  authorize  shipment  of  s  liquefied  rwnflammable  com- 

praaaad  gas,  to  •  medfied  DOT  Spedficaicn  tiOA900W 

multi-unit  tank  car  tank.  (Modes  1.  2.) 
To  become  a  party  to  exemptian  6971.  (Modes  1,  2,  3.  4. 

1) 
To  authonze  use  of  norvOOT  specification  cylinders,  tor 

VaraportatKin  of  certato  nonlquefied  oompreeaed  gases. 
\    MDdaat.^4) 
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Appintton 
Na 


7035-X 


7052-X._ 

7052-X~ 
7052-P» 
7052-P.- 
7052-X_ 

7052-X-. 

7052-X... 


7052-P._ 
7052-P... 
7052-X » 

7052-X  _. 

7052-P... 
7052-P... 
7052-P... 
7052-P  „, 
7072-X.. 


Exennplion  Na 


DOT-E7035. 


0OT-e7052.... 

DOT-E7052.... 
CX3T-E  7052 .... 
DOT-E  7052  ..„ 
DOT-E7052.... 

DOT-E  7052.... 

DOT-€  7052 .... 


7087-X.. 
7205-X.. 
7280-X.. 

751 7-X.. 

7536-X.. 
7542-X_ 
7549-X.. 
7607-X. 
7607-P. 


DOT-E  7052 
DOT-E  7052 
DOT-E  7052.-.. 

DOT-E  7052. 


DOT-E  7072 

DOT-E  7087 

DOT-E  7205 ..... 
DOT-E  7280 .... 


Appiicam 


Otwww-INinoi*  Plastic  Products  Ina, 
Totedo.  OH. 


Pointer,  Inc.  Tempe,  A2 — 


Oukan*  Corporation/S«acom  Divi- 

sioa  St  Charles,  IL 
VMS  Consutting  Engineer.  Wood- 

mera,NY. 
Environrnental  Pacific  Corporation. 

Lake  Oswego,  Ofl. 
Northrop  Electronics  System  Divi- 

lion,  Hawthorne,  CA. 

NASA  (National  Aeronautics  & 
Space  Administration),  Washing- 
ton. DC 

DuraceR  Inc..  Bethel.  CT 


LO-KATA  Communication  Elec- 
tronics. Cornwall,  England. 

Hoppecka  Battery  Systems,  Inc., 
Butler.  NJ. 

Eagle-Pichar  Industhes,  Inc..  Joplin, 
MO. 

Jet  Propulsion  Laboratory.  Pasade- 
na. CA 


DOT-E  7052 FDK    America,    Inc..    Engtewood 

Cliffs,  NJ. 
DOT-E  7052  ....^  Fuil    Electronchemnal    Co.,    Ltd.. 

Tokyo.  Japan. 
DOT-E  7052 Multiplier     Industries    Corp..     Mt 

Kisco.  NY. 
DOT-E  7052  .....|  Unitech  Industries  Inc..  Scottsdale. 

AZ. 
Container  Corporation  of  Amerwan. 

Wilmington.  DC. 


Regulation(s)  affected 


49  CPR  173.119,  173,128(8), 
1 73.245(a)(26).  1 73.245b(a)(6), 
173.249(a)(1).  173.250a(a)(1). 
173.256.  173.257(a)(1), 

173.263(a)(28), 
1 73.265(d)(6),  1 73.266(b)(a), 
173.272(iK9).         173.276(a)(10). 
173.277(a)(6).  173.287(c)(1). 

173.289(a)(1).  173.292(aM1), 

173.346,  173.348,  178.19. 

49  CFR  17i101.  172.400.  175.3 


49  CFR  17i101.  172.400, 175.3. 
49  CFR  17^101,  17Z400,  175.3. 
49  CFR  17^101.  172.400.  175.3. 
49  CFR  17^101.  17a400.  175.3. 


DOT-E  7517. 


DOT-E  7536... 
DOT-E  7542. .- 
DOT-E  7549... 
DOT-E  7607... 
DOT-E  7607 ... 


3M/Transportation  Department,  Si 
PaU.  MN. 

U.S.  Department  of  Defense.  Falls 
Churc^VA 

U.S.  Department  of  Defense.  Falls 
Church.  VA 


Trinity  Industries.  Inc..  Dallas.  TX . 


U.S.  Department  of  Defense.  Falls 
Church.  VA 

Coyne  Cylinder  Company.  Hunta- 
viUe.  AL. 

KH  Americas  Inc.  Wilmington,  OE..... 


Hanson   Engineers.   Incorporation. 
SpringfieM.IL 

Groundwater     Technotogy.     Inc.. 
Concord.  CA. 


49  CFR  17i101,  172.400.  175.3  _ 

49  CFR  17^101, 172.400. 175.3.. 

49  CFR  172.101,  172.400,  175.3 .. 
49  CFR  17i101.  172.400.  175.3.. 
49  CFR  17Z101.  172.400.  175.3., 

49  CFR  172.101, 172.400, 175.3 .. 

49  CFR  17^101.  172.400.  175.3 . 
49  CFR  172.101.  172.400.  175.3 . 
49  CFR  17Z101. 172.400.  175.3. 
49  CFR  17^101.  172.400.  1753 
49  CFR  173.  Subparts  D.  E.  F 


Nature  of  exemption  tfiereof 


49  CFR  173.286(b).  175.3.. 


49  CFR  46  CFR  146.29-99.. 


49  CFR  176.905(c).  176.905(d) 


49  CFR  173.314(c).. 


49  CFR  146.29-41 .„ 


49  CFR  173.303(a).- 


49  CFR  173.245a(a),   173.3a. 
174  63(b).  178.245. 

49  CFR  172.101. 175.3 


49  CFR  172.101.  175.3- 


To  authorize  manufacture,  marking  arx)  sale  of  noft-DOT 
specification  reusable,  mokjed  polyethyteoe  containers, 
for  transportatk>n  of  corrosive  kquids  and  solkte,  oxi- 
dizers, flammable  liquids,  and  Class  B  poisonous  liquids. 
(Modes  1.  2. 3.) 


To  autfwrize  shipment  of  batteries  containing  lithium  and 
otfier  materials,  classed  as  flammable  solkl.  (Modes  1, 

2.  3.  4,  5.) 

To  become  a  party  to  exemption  7052.  (Modes  1,  2,  3,  4, 

5.) 
To  become  a  party  to  exemptkjn  7052.  (Modes  1,  2,  3.  4, 

6.) 
To  become  a  party  to  exemptmn  7052.  (Modes  1,  2.  3,  4, 

5.) 
To  auttKxized  shipment  of  batteries  containing  lithium  and 

other  materials,  classes  as  flammable  solid.  (Modes  1,  2. 

3,  4,  5.) 

To  authorized  shipmerrt  of  batteries  containing  lithium  and 

other  materials,  classes  as  flammable  solk).  (Modes  1.  2. 

3.  4,  5.) 
To  auttKxized  shipment  of  batteries  containing  lithium  arx) 

other  matenals,  classes  as  flammable  solid.  (Modes  1.  2. 

3.  4.  5.) 
To  become  a  party  to  exemption  ''052.  (Modes  i.  2.  3,  4, 

5.) 
To  become  a  party  to  exemption  7052.  (Modes  1,  2.  3.  4. 

5.) 
To  authorized  shipment  of  t>atteries  containing  lithium  af>d 

ottter  materials,  classes  as  flammable  solkl.  (Modes  1,  2. 

3,  4,  5.) 
To  authorized  shipment  of  batteries  containing  lithium  aixl 

other  materials,  classes  as  flammable  solid  (Modes  1 .  2. 

3.  4,  5.) 
To  become  a  party  to  exemptkm  7052.  (Modes  1.  2.  3.  4. 

5.) 
To  become  a  party  to  exemption  7052.  (Modes  1 .  2.  3.  4. 

5.) 
To  become  a  party  to  exemptxjn  7052.  (Modes  1,  2.  3.  i. 

5.) 
To  become  a  party  to  exemption  7052.  (Modes  1   2.  3.  * 

5.) 
To  renew  and  to  authorize  an  increase  «i  drum  capacity 

not  to  exceed  55  gallon  capacity  for  shipment  of  certain 

corrosive  arxj  poision  B  liqukis,  (Modes  1.  2,  3.) 
To  authorize  shipment  of  small  quantities  of  certain  haz 

ardous  matenals  In  non-OOT  specrficatKin  glass,  polyeth- 
ylene or  other  plastk:  containers.  (Modes  1 .  2,  3.  4,  5 ) 
To  authorize  use  of  a  r>orvOOT  specification  cargo  tank. 

for  transportation  of  a  flammable  gas  and  a  nonflamma- 
ble gas.  (Mode  3.) 
To  authorize  fuel  tanks  to  t>e  %  full  instead  of  V*  full  and 

vehicles  to  be  transported  ninth  t>attery  cables  connected 

if  the  hokis  or  compartments  of  a  vessel  in  wfitch 

vehicles  are  toaded  are  mechamcally  ventilated.  (Mode 

3.) 
To  authorize  manufacture,  marking  and  sale  of  non-OOT 

8pecifKatk>n  fusion  wekled  tank  car  tar^s.  for  transpor- 

tatk>n  Of  r)onflammabie  compressed  gases.  (Modes  1 .  2. 

3.) 
To  auttx>nze  an  increase  in  Itw  maximum  aikjwabie  draft 

weights  lor  five  and  ten  ton  rated  booms,  tor  shipment 

of  military  exptosrves.  (Mode  3.) 
.j  To  authorize  manufacture,  marking  and  sale  of  norvOOt 

specification  steel  cylinders,  lor  transportation  of  certain 

nammat>le  gases.  (Modes  1,  2  ) 
To  authonza  use  of  a  non-OOT  specification  portable  tank 

equivalent  to  a  DOT  Specificatxxi  5i,  for  shipmeni  of  a 

certain  corrosive  material.  (Modes  1,  2,  3.) 
To  authorize  shipment  of  hydrogen  in  certam  non-OOT 

specification  seamless  staviless  steel  cylinders  (Mode 

6.) 
To  beconw  a  party  to  exemption  7607.  (Mode  5 ) 
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Applteatkin 
No. 


7607-X... 

7607-X... 

7607-P.- 
7607-p ... 
7607-P.- 
7616-P-. 

7838-X.- 
7648-P.., 

7654-X.. 

7694-X.. 

7694-X.. 

7753-X.. 

7753-X- 

7774-P- 
7835-X- 

7835-X. 


Exemption  Na 


DOT-E  7607.  „ 

DOT-E  7607.- 

DOT-E  7607 ... 
DOT-E  7607.- 
DOT-E  7607 ... 
DOT-E  7616... 

DOT-E  7638 .. 
DOT-E  7648 - 

DOT-E  7664 - 
DOT-E7694„ 
DOT-E  7694 .. 
DOT-E  7753 .. 
DOT-E  7753 .. 

DOT-E  7774 . 
DOT-E  7835. 

DOT-E  7835. 


7835-X ....... 


7835-P.. 
7891-X.. 

7907-X.. 
7907-X- 
791 5-X.. 

7943-X. 
7943-X. 

7943-F. 
7943-X. 


DOT-E  7835- 

DOT-E  7835 .. 
DOT-E  7891 .. 

DOT-E  7907 ., 
DOT-E  7907 . 
DOT-E  791 5. 

DOT-E  7943. 
DOT-E  7943 . 

DOT-E  7943. 
DOT-E  7943. 


AppHcant 


Tha  Foxboro  Ckimpany,  South  Nor- 
walk,CT. 

I.T.      Corporation      (International 
Technology  Corp.).  Torrance.  CA 

MIetcall  A  Eddy,  Inc..  Santa  Clara. 

CA 
Advanced   Sciences,   Inc.,   Engle- 

wood,  CO. 
U.S.      Environmental      Protectwn 

Agency,  Seattle,  WA 
Denver   A    Rio   Grande   Western 

Railroad  Company,  Denver,  CO. 

Minnesota  Valley  Engineering,  Inc., 

New  Prague,  MN. 
Sunwest  Aviatton.  Ogden.  UT 


Regulatk)n(s)  affected 


49  CFR  172.101,  175.3- 


49  CFR  172.101.  175.3- 


49  CFR  172.101.  175.3 _ 

49  CFR  172.101.  175.3 

49  CFR  172.101.  175.3 


49  CFR  17^200(a).  172.204(a), 
172.204(d),  174.12.  174.24(a). 
174.25(b)(2).  174.3. 

49  CFR  173.316(a).  175.3 


Nature  of  exemption  tttaraof 


MalHnckrodt.  Inc.,  Paris,  KY„ 


BW/IP    International,     Inc.,    Van 
Nuys.CA 

Applied  Companies.  San  Fernando. 
CA 

FMC  Corporation.  Philadelphia,  PA.. 


Staulfer  Chemical  Oxnpany,  Shel- 
ton.  CT. 

Penwood  Wireline.  Inc..  Houston. 

TX. 
Messer  Grieshem  Industries.  Inc.. 

Valley  Forge.  PA. 


Sunox  Incorporated.  Chartotte.  NC .. 


49    CFR    172.204(c).    172.300(a). 

172.400(a).  173.91(a).  1 73.91  (i), 

175.3, 175.35(a). 
49  CFR  173.119<0 ; 


49  CFR  173.302(a)(4),  175.3 . 


49  CFR  173.302(a)(4),  175.3 . 


49  CFR  173. 190(b)(2)  — 


49  CFR  173.190(b)(2). 


49  CFR  173.246.  175.3 

49  CFR  177.848.  Part  107.  Appen. 
B(1). 


49  CFR  177.848.  Part  107.  Appea 
B(1). 


Uncoln    Big    Three.    Inc.,    Baton    49  CFR  177.848,  Part  107,  Appen. 
Rouge,  LA.  B(1). 


Welders         Supply         Company 

(WESCO),  Billerica,  MA 
Spectrum  Chemical  Manufacturing 

Corporatk>n,  Gardena,  CA 


Hercules.  Incorporated.  Wilmington. 

DE. 
CM-L   Inc..   North   York.   Ontario. 

Canada. 
U.S.  Department  of  Defense,  FaHa 

Church.  VA 

Chem  Lab  Products.  Inc..  Anaheim. 

CA. 
Chem  Lab  Products,  Inc..  Ontario. 

CA. 


Freight   Specialists/ Div.   of   VANA 

Enterprises.  Inc..  La  Verne.  CA. 
GPS  mdustriea.  City  of  Industry.  CA 


; 


49  CFR  177.848.  Part  107.  Appen. 

B(1). 
49    CFR    172.400,    172.402(a)(2), 

172.402(a)(3),  172.504  Table  1, 

17i504(a),     173.126,     173.138. 

173.237.      173.246.      173.25(a). 

175.3. 
49  CFR  173.127.  173.184.  178.224. 

49  CFR  173.127.  173.184.  178.224. 

49  CFR  173.93(b) 


49  CFf^  173.263(a)(15),  173.272(c), 
173.272(i)(12),  173.277(a)(1). 

49  CFR  173.263(a)(15).  173.272(c), 
173.272(i)(12).  173J277(aK1). 


49  CFR  172  263(a)(1S),  173.272(C). 

173.272fiM12).  173.277(a)(1). 
49  CFR  173.263(a)(15),  173.272(c), 

173.272(9(12),  173.277(a)(1). 


To  auttioriza  shipment  of  ftydrogan  In  certain  norvOOT 

specification  seamless  stainless  tteel  cylinders.  (Mode 

5.) 
To  MittKirize  shipment  of  hydrogen  In  certain  norvOOT 

spedfKation  seamless  stairtless  steel  cylindart.  (Mode 

5.) 
To  t>ecome  a  party  to  exemption  7607.  (Mode  5.) 

To  become  a  party  to  exemption  7607.  (Mode  5.) 

To  t>ecome  a  party  to  axemptk>n  7607.  (Mode  5.) 

To  become  a  party  to  exemptton  7616.  (Mode  2.) 


To  authorize  an  additioral  model  of  the  exempted  cylinder. 

(Modes1,2.  3,  4.) 
To  become  a  party  to  exemptton  7648.  (Mode  4.) 


To  authorize  uae  of  a  glass  botOa  not  axoeeding  500 
mtUHiter  capacity  mstde  a  metal  oontairtar  warpsckad  in 
a  DOT  Specification  126  libwboartl  boot,  tor  nnaporta- 
tion  of  a  tlammabla  liquid  (Modes  1,  2.) 

To  autorize  use  o(  rwn-OOT  specification  welded,  or  saam- 
lesa.  rtorwefillabia  cytinders,  containing  nor>-Aquefied 
compressed  gases.  (Modes  1,  2,  4.) 

To  aulhortza  uae  of  non-OOT  specification  wekted.  or 
•eamlOTa,  nonrefillable  cylinders,  corrtainirtg  norvHque- 
fled  compressed  gases.  (Modes  1,  2. 4.) 

To  auttxxize  shipment  o*  yeHow  phospfiorous  in  a  tight- 
head  55-galk)n  DOT  Specifwation  17C  dnjm.  (Modea  1. 
^3.) 

To  auttHXize  shipment  of  yellow  pfxMphonxM  in  a  tight- 
head  55-gallon  DOT  Specification  170  drum.  (Modes  1, 
2,3.) 

To  become  a  party  to  exemptk)n  7774.  (Modea  1.  2,  4.) 

To  authorize  transport  of  compressed  gas  in  cylindart 
bearing  the  flammat>le  gas  label,  the  oxidizar  label,  or 
the  poison  gas  latiel  and  tank  car  tanka  bearir>g  the 
poison  gas  label  on  the  same  vetncle.  (Mode  1 .) 

To  autlKXiza  transport  ol  compressed  gas  tn  cytirxters 
bearing  the  flammable  gas  label,  tfia  oxidizer  label,  or 
the  poison  gas  label  and  tank  car  tanks  bearing  tfM 
poison  gas  label  on  the  same  vehicle.  (Mode  1 .) 

To  auttionze  transport  of  compressed  gas  In  cylinders 
beanng  ttia  flammable  gas  label,  the  oxidizer  label,  or 
the  poison  gas  latMl  and  tank  car  tanks  bearing  the 
poison  gas  label  on  the  same  vehicle.  (Mode  1.) 

To  become  a  party  to  exemption  7835.  (Mode  1.) 

To  authorize  transport  of  packages  beanng  the  DANGER- 
OUS WHEN  WET  label,  in  motor  vehtdea  whtoh  ar«  not 
placarded  FLAMMABLE  SOUD  W.  (Modes  1.  2.  44 


To  authorize  sfiipmeni  of  wet  ntroceMoaa,  In  nort-DOT 

ipacificaiion  fiberboard  dnjms.  (Modaa  1, 2, 3.) 
To  authoriza  shipment  of  wet  nitrocaMoaa,  In  mrvDOT 

apecificaton  fiberboard  dnjma.  (Modes  i.  2,  3.) 
To  authonze  transport  of  certain  propeHanl  aqjtoaivea  In 

water  in  DOT  Speciflcation  MC-307  or  M&412  cargo 

tanks.  (Model.) 
To  modify  tocatkxi  of  top  flap  harxlholes  in  the  corrugated 

fiber  box  similar  to  DOT  Spacificatnn  128.  (Mode  1.) 
To  authoriza  shipmerrt  of  correaii^a  liquids  in  one  or  two 

orta-gaNon  polyelfiylana  containars  packed  in  fiberboard 

boxes,  complying  with  DOT  Specifk^tion  126  except  tor 

handholes  in  top  flaps.  (Mode  1.) 
To  t>ecoroe  a  party  to  exemption  7943.  (Mode  1.) 

To  authorize  shipment  of  corrosive  Iquids  in  one  or  two 
ona-gaHon  polyethylena  contair>ara  packed  In  flbertx>ard 
boxes,  complying  with  DOT  Speciftoatton  126  except  (or 
handholes  in  top  flaps.  (Mode  1.) 


BEST  COPY  AVAILABLE 


50864 
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Application 
No. 


7»«»-X„ 


7943-X 


7991 -X. 


7991 -P. . 
8006-X.. 


8009-P.. 
8091-X.. 

8156-P- 
8196-X- 

ei56-X.. 

81»7-X_ 

«175-X.. 

S180~X.. 

820S-X.. 
8209-X.. 

821 4-X.. 

6214-P. 
821 4-X. 

8214-P. 
S21»-X. 


ExMnptton  No. 


821&-X 


8230-X. 


8230-X. 


B244-X. 


OOT-e7843. 


0OT-E7943. 


D0r-E7991. 


DOT-E  7991  . 
OOT-E8006. 


0OT-E8009. 
DOT-E  8091 . 

OOT-E  8150. 
0OT-E8156. 

OOT-E  8156  _ 

DOT-E  8156. 

OOT-E  #1 67.™ 

DOT-E  8175. 

OOT-E  8180 . 

OOT-E  8206. 
OOT-E  8209. 

OOT-E  8214.... 

DOT-E  8214  „ 
OOT-E  8214. 

OOT-E  8214 . 
OOT-E  821S. 

OOT-E  8215. 

DOT-E  8230. 
DOT-E  8230. 
OOT-E  8244. 


Applicsnl 


il  PiM  Ctwmical  Company.  Inc., 
Jrmof.CA. 


Matm  Company,  Traoy,  CA . 


Burlington  Northam  Railroad  Com- 
pany, Ovailand  PaiK  KS. 

Jaduon  Jordaa  Inc.  Uidington,  Ml 
Eaquira  Mowalty  Coiporation,  Am- 
NY. 


Maifn  Qaa  Transport,  Inc.,  Paim 

Harbor,  FL 
Amartcan    Tatophorw    and    Teta- 

grapn  Company,  Graenaboro,  NC. 

Nationai  Spaciatty  Qaaas,  Ourtwm, 

NC 
Liquid    Cartionic    Spacialty    Gaa 

Corp.,  CNcago,  N- 


Liquid    Air    Corporation.    Walnut 
Cmak.CA. 


SoHtatronic  Chemicala,  Inc..  Fair- 
IMd,NJ. 


Manoatat  Corporafon,  Hm  YorK 
NY. 


Tha  Norac  Company,  Inc.,  Azusa. 
CA. 

Ooar  Coming  Corporation,  Midlar)d, 
Ml. 

Jat  Propulsion  Laboratory,  Pasada- 

na.CA. 
Coastal  Planaa  Airaiaya,  Incorporat- 

ad.  Wamar  Robina,  GA. 

Morton    Tbiolcol.    htc/Automotiya 
Products  Div..  Ogdan,  UT. 

Mazda    Motor    a<    Amarica.   4nc., 

Irvina,  CA. 
Morton    Ttiiotol,     Inc./Automotiva 

Prodwcts  Oiv.,  Ogdan,  UT. 

Mitaubiahi  «lo(Dr  Salaa  a<  Amarica, 

Inc  Cyprasa.  CA. 
OKn  Coiporaiion/Wincbastar 

GroMp,  Eaal  Alton,  N. 


0«n  Corporatlon/Winchastar 

Group,  Ea8lAMon.IL. 


fasiisr    Huiaatinc    Company,    Fair 


RagulallonM  atfectad 


49  CFR  173.263(aM1S),  173.272(c), 
173.272(1X12),  173.277(a)(1). 


48  CFR  173.263(a)(15).  173.272(c). 
173.272(0(12),  173.277(a)(1). 


49  CFR.  Parts  100-1 77 


49  CFR.  Part!  100-177 _ „.. 

49  CFR  172.400(a),  1 72.504  TaMa 
2. 


49  CFR 

173.302(a)(3). 
40  CFR  Parts  100-177 


1 73  J01  (d)(2). 


Saastar    Cbamicala  Jnc.    Sidmy. 
BnlianCfllumfala.CN. 

Waon  Byalawa.  A  DMsicn  af  HaK- 
burton  Company,  Houaton.  TX. 


49  CFR  173.121,  173.302(a)(4), 
173.302(f),  173.304(a)(1). 

46  CFR  173.121,  178.302(a)(4), 
173.302(1),  173.304(a)(1). 


49    C;FR    173.121,    173.302(a)(4), 
173.302(f).  173.304(a)(1). 


49    CFR    173.121,    173.302(a)(4), 
173.302(0,  173J04(a)(1). 


49  CFR  178J87, 175.3.. 


49  CFR  173.1S7(a)(4).  178.224. 


49  CFR  173.1 19(m),  173.136(a)(3). 
173.247(a)(7). 

46  CFR  173.145,  173.276.  173.336. 

49  CFR  172.101,  172.264(c)(3), 
173^7.  175.30(aK1).  175.320(b), 
Pwt  107,  Appandk  a 

49  CFR  171.11  (aaa  paragraph 
6.d.),  173.153.  173.154.  175J. 

49  CFR  173.11  (aaa  paragraph 
8.dJ.  173.153,  173.154,  175.3. 

49  CFR  171.11  (aaa  paragraph 
8.d4.  1 78.153.  1 73.154,  175,3. 

49  CFR  171.11  (aaa  par^r^h 
e.d.),  173.153.  173.154.  175.3. 

48  CFR  173.101.  17S.107.  173.60, 
173.74.  173.76.  173.93. 


46  CFR  173.101.  173.107,  173.60, 
178.74.  173.78.  173.9a 


Natura  of  awmpbon  tharaof 


49  CFR 

178.26aM(4^ 

49  CFR 

173.269(aH4). 


i73.2ee(b)(e). 


173.268(bK6i), 


49  CFR  173.119,  173.245. 
173.263,  173.264,  173.269,  46 
CFR  64  J. 


To  author  iza  ahipmant  of  corroa^ra  iQuids  In  ona  or  ftto 
ona-galloo  polyathylawB  containers  packed  In  fibertx>ard 
boxes,  complying  with  DOT  Speofication  12B  except  for 
harxlholaa  in  top  flaps.  (Mode  1 .) 

To  authortza  ahipmant  of  corrosive  liquids  in  orte  or  two 
one-gallon  polyethylene  containers  packed  In  fiberboard 
boxes,  complying  with  DOT  Spaoflcalion  12B  except  for 
handholes  in  top  flapa.  (Mode  1.) 

To  authortza  tranaport  of  raNway  kack  torpedoaa  and 
fusaos  in  flagging  luts  of  specified  constnjction.  (Mode 
1.) 

To  become  a  party  to  aKemption  7991.  (Mode  1.) 

To  auttiortze  traitsport  of  unlabeled  padtagaa  of  toy  paper 
or  plaatic  capa  oomplylng  with  tf>e  raquiraments  of 
173.100(p)  and  173.109,  In  motor  vetiicles  wttfi  piacarda, 
wl>en  tt»  groaa  waigW  of  tt«a  oapa  is  1000  pourvls  or 
mora.  (Mode  1.) 

To  become  a  party  to  exemption  8009.  (Mode  1.) 

To  auttwrize  tranaport  of  certain  mercury  relays  exempted 
from  49  CFR  100-177,  in  heat  aeaied  gtasa  viala, 
(Modaa  4.  5.) 

To  become  a  party  to  exemption  8156.  (Modes  1,  2.) 

To  autttoriza  fcansport  of  certain  fiammabia  or  nonflamma- 
ble comprosasd  gaaae  wx)  cartwn  bisulfide  In  a  DOT 
Specification  39  steal  cyllrxler  up  to  225  cubK  vKhes  in 
vokima.  (Modaa  1, 2.) 

To  authonza  transport  of  certain  flammable  or  nonflamma- 
ble compraaaad  gases  and  carbon  bisulfide  in  a  DOT 
Specification  39  alael  cylvxler  up  to  225  cubK  nches  in 
volume.  (Modaa  1,  2.) 

To  autfxxiza  transport  of  certain  flammat>la  or  nonflamma- 
Ue  compraaaad  ^aaea  and  cartwn  bisulfide  in  a  DOT 
Specification  38  ataal  cylinder  up  to  225  cubic  Irtches  In 
volume.  (Modes  1,  2.) 

To  authooa  ahlpmar»t  ct  a  chmmlc  add  aolution  in  com- 
posite packaging  conaisting  of  a  nor>-OOT  specification 
fitierboard  outer  box  arxJ  expanded  polystyrerte/ glass 
bottle  maide  packaging.  (Modes  1.  2.  3.  4.) 

To  authortza  shipment  of  berx>zoyl  peroxide,  ¥vat.  In  a 
plastic  lined  OCT  Specification  210  liber  drum,  without 
an  Inside  polyettiylene oontainar.  (Mode  i.) 

To  authorize  use  of  norvDOT  specification  steel  drums  for 
sf»pment  of  a  corrosiva  material  and  a  flammable  liquid. 
(Modes  1.  2.) 

To  auttxxtze  shipment  of  iquid  propeNartf  samplea.  frozen, 
in  norvDOT  specification  plywood  boxes.  (Mode  1.) 

To  auttxxtze  canlage  of  certain  Ctasa  A.  B  and  C  axplo- 
a^ves  not  permitted  for  air  shipment  or  In  quantities 
greatar  than  thoaa  prescrtied  tor  air  shipmem.  (Mode  4.) 

To  providM  tor  a  new  design  Ixilk  shipping  container  to 
hold  up  to  112  modulaa,  daaaad  aa  llammable  aolida. 
(Modaa  1,  2,  3, 4.) 

To  become  a  party  to  exemption  8214  (Modaa  1,  2,  3.  4.) 

To  authorize  tha  addiiton  of  a  new  bulk  pack  tor  automo- 
bHa  module  asssmbliii  daaaad  aa  flainmabla  aoMa. 
(Modes  1,2.  3,  4.) 

To  become  a  pai^  to  awmpbon  8214.  (Modaa  1,  £.  8,  4.) 

To  ranaw  and  aufltoaza  a  plaatic  buotial  of  approaimataty 
4  gaMona  capacity  with  a  bd  to  be  ueed  for  the  shipment 
o(  certain  Ctaas  A,  B  and  C  explosive  materials.  (Modea 
1.«J 

To  ranaw  authorize  skipmant  of  acrap  amokei«««  ro^-fier. 
mtt  «Mi  30%  BMlat,  fltaaaad«alaaMMWa  >  ».'  ■'WMad 
of  acrap  propalanl  aqiloaiva.  Oaas  8  a9(pics.v«>.  ..vjctea 
1.2.) 

To  aullwriza  sfiipmani  of  cartam  oxidizers.  In  norvDOT 
spacMMiM  laaida  conlairwi  i>«>  «<«(i  at  (X}T  Spaoifioa- 
floaSSAalnglataMacaaa.  .Mooes  1.2.3.4.) 

To  auttwtea  ahlpniant  of  emrm  pmaifi.  m  noo«OT 
spacKlcabon  Inaida  contalnaw  padtad  In  DOT  Spadfica- 
lion  33A  aingia  bottle  case.  (Modaa  1.  2. 3. 4.) 

To  authorize  uee  of  a  DOT  SpacMcaUon  marina  portaUa 
tank,  tor  shipment  of  oanaln  llammatota  Iquld 
matenala  and  oombMSttHa  kiiMt,  Modaa  1. 3.) 


J  A 
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AppHcation 
No. 


8244-X..- 
6246-X.... 


ExampttonNo. 


DOT-E  6244.... 
OOT-E  8246.... 


8246-X- 

«265-X„ 

826e-X.. 
827»-X.- 
«287-X„. 

e307-X_. 
8307-X.. 
e354-X.. 


e377-X... 

8386-X... 

8390-X.. 
8396-X.. 
8426-P.. 
8426-P.. 
8426-P.. 
6426-P.. 
844S-X.. 

e445-P. 


OOT-E  8246. .. 
DOT-E  8264... 
DOT-E  8266.. 

DOT-E  6268.. 
OOT-E  8278.. 
OOT-E  8287.. 

OOT-E  8307. 
OOT-E  8307. 
OOT-E  8354 . 

OOT-E  8377. 


AppNcanl 


OOT-E  8386.. 
OOT-E  8390.. 
OOT-E  8396.. 
DOT-E  6426.. 
OOT-E  8426 .. 
OOT-E  8426.. 
DOT-E  6426. 
OOT-E  8445. 

DOT-E  6445. 


Regulation(8)  affected 


Halliburton  Sen/toaa,  Ckjncan.  OK 


AT4T  Technotogies,  Inc.,  Greens- 

DOrO,  PK^. 


Amartoan    Telephone    and    Tele- 
graph Company,  Graenaboro,  NC. 


Harculas,  Incorporatad.  Wilmington, 
DE. 


Herculea,  Incorporated.  Wilmington, 
DE. 


Fon  Worth  Fabrication.  Inc.,  Fort 
Worth,  TX. 

Maintenance  Mechanical  Corpora- 
tion, Houston,  TX. 

Rohm  and  Haaa  Company,  Phila- 
delphia, PA. 


U.S.  Department  of  Energy,  Wash- 
ington. DC. 

U.S.  Department  of  Defense,  Falls 
Church,  VA. 

Compagnie  Des  Containers  Reser- 
voirs, Paris,  France. 


Teiedyna  McCormick  Selph,  Hollis- 
lar,CA. 


JJ.  Mauget  Company,  Los  Ange- 
lea,CA. 

Mallinckrodt  Inc.,  Paria.  KY.- 


49  CFR  173.119.  173.248, 
173.263,  173.264.  173.289,  49 
CFR  64  9 

49  CFR  173.245.  173.247. 
173.271.  179.170. 


49      C;FR       173.245.       173.247. 
173.271,  178.170. 


49  CFR  173.93.. 


49      CFR       173.197a. 
177.838(g). 


173.93. 


Natura  of  axamplton  tttaraof 


Catalyst    Reaourcaa,    Inc.,    Elyria. 
OH. 

Power  Master,  Inc.  (PMI),  Fontana. 
CA. 

Anoon     Errvlronmantal     Servicaa, 
Wilmington,  O. 


49  CFR  173.119(a),  172.119(m). 
173.245(a),  173.346(a).  178.340- 
7,  178.342-5,  178.343-5. 

48  CFR  173.119.  173.304, 173.315. 


49  CFR  173.245(a)(16), 

173.245(a)(26),  178.19-4(c). 

178.35a-2(b). 


49       CJFR       173.21,       173.247, 
173.25(b),  175.3. 

49       cm       713.21,       173.247. 
173.25(b).  175.3. 

49  CFR  173.123.  173.315 


To  authortza  uaa  of  a  DOT  Spadficatton  marina  portabia 
tanlt.  for  sfvpmant  of  certain  flammable  Briuids,  corros^/a 
malariala  and  combustible  Hquida.  (Modea  1,  3.) 
To  autftortze  stiipment  of  various  corrosive  liquids  in  a 
modHied  DOT  Specification  IS  C  wooden  box  containing 
tour  compartments  capable  of  transporting  tour  glaas 
bolttes,  each  aecured  m  an  aturr«num  sfiipping  canistsr. 
(Modal.) 

To  authorize  shipment  of  varioua  corroalva  Iquids  In  a 
mocfified  DOT  Specification  15C  wooden  box  containing 
four  compartments  capable  of  transporting  four  glaas 
botUas,  each  secured  in  an  akjmlnum  shipping  canistar. 
(Modal.) 

To  authorize  shipment  of  oartam  aoNd  propeUam  explo- 
■ivas  (Ciaaa  B)  and  smokalaas  axploaivas  (Ctaas  B)  and 
smokdeaa  powders  for  amal  arms  (fiammabia  aoKda).  in 
non-DOT  specification  fbar  cans  or  tubaa  packed  In 
fibart)oard  boxaa.  (Modea  1,  2.) 

To  authorize  shipment  of  certain  soHd  propellant  axplo- 
slvaa  atMt  smokeless  powders  lor  smal  arms  In  rwrv 
OOT  apadlication  fiber  tubes  packed  in  talascoping  DOT 
Spadflcabon  12B  fiberboard  boxes,  and  certain  smoka- 
lass  powders  for  smal  arms  in  0OT-21C  fiber  dnjms 
packed  m  fiberboard  boxes.  (Modes  1 ,  2.) 

To  raiaaua  for  transporting  or  offering  KquM  and  aans-eolid 
waste  materials  in  noivOOT  specification  cargo  tanks. 
(Modal.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specification  containers,  for  shipment  of  flammable 
gaaas  and  flammable  Hquids.  (Mode  1.) 

To  authorize  shipmetn  of  s  corrosive  Iquid  In  a  DOT 
Specification  60/2SL  compoerte  container  or  DOT  Speo- 
ificatton  34  drum  equipped  with  a  bung  vent,  or  In  a  DOT 
Specification  12B  fiberboard  booi  with  no  more  than  four 
inaida  polyettfylene  bottlee  with  vented  doeurea.  (Modes 
1.  Z  3.) 

To  authorize  sliipment  of  norvpyrotechnic  smoke  genera- 
tors containing  titanium  letradilorida,  ammonium  hydrox- 
ide, an  explosive  valve  and  nitrogen.  (Modea  1,  2.  3,  4.) 

To  authonze  shipment  o<  non-pyrotecfmic  smoke  genera- 
tors oorttairMrtg  titanium  tetrachkxida,  ammonium  hydrox- 
Ua.  an  explosive  valve  ar«l  nitrogert  (Modes  1,  2.  3,  4.) 

To  authorize  uaa  of  non-(X)T  spectficatKxi  portabia  tanka. 
lor  frvwportation  of  csrtam  Iquefied  pelrolaum 


49  CFR  172.101, 173.113, 175.3. 


49  CFR  172.101,  172.400. 


GalNghen,  Inc.,  Ventura.  CA.. 
(SaMighan.  Inc.,  Ventura.  CA. 


University  of  Minnesota.  Minneapo- 
lis, MN. 


Metre*  Dow  Pharmaceutfcals, 
dnnatL(3H. 


cm- 


49  CFR  173.272.  178.210, 178.24a 


49  CFR  173.119,  173.21.  173.221 . 


49  CFR  173.119  (a),  (m). 
173.245(a).  173.346(a),  178.340- 
7,  178.342-5,  178.343-5. 

49  CFR  173.119  (a),  (m), 
173.245(a).  173.346(a),  178.340- 
7,  178.342-5,  178.343-5. 

49  CFR  173.119  (a),  (m). 
173.245(a).  173.346(a),  178.340- 
7,  178.342-5.  178.343-5. 

49  CFR  173.119  (a),  (m), 
173.245(a),  173.346(a).  176.340- 
7,  178.342-5.  178.343-6. 

49  CFR  Part  173.  Subparts  0,  E.  F. 
H. 


49  CFR.  Part  173,  Subparts  O,  E,  F. 

a 


1,  t  3.) 
To  authorize  transport  of  devices  described  as  detorMting 

floes.  Claas  C  expk>8ives,  in  norvDOT  specification 

fiberboard  boxes  packed  in  norvDOT  specification  strong 

wooden  boxes.  (Modes  1 ,  4.) 
To  autfiorize  transport  of  a  Class  B  poison  m  special 

pressure    sealed    polyethytene    capsules    wittxxjt    tt>e 

POISON  label.  (Modes  1,  2.) 
To  authorize  shipment  of  95%-99e%  sulfuric  add  in  DOT 

Speoficabon  2E  polyethylane  botUea  ovarpacked  m  DOT 

Specification  12A80  flbartxtard  boxes.  (Mods  1.) 
To  authorize  fransport  of  certain  organic  peroxide  sokitions 

In  DOT  Specificatkxi  MC-307  and  MC-312  cargo  tanks. 

(Model.) 
To  become  a  party  to  exemption  8426.  (Mode  1.) 


To  become  a  party  to  axemptxxt  8426.  (Mode  1.) 


To  become  a  party  to  exemption  8426.  (Mode  1.) 


To  become  a  party  to  eKemptton  8426.  (Mode  1.) 


To  authorize  shipment  of  various  hazardoua  aubstancaa 
and  wastea  packed  Inaida  plasbc.  glass,  earthenware  or 
malai  containara,  ovarpacked  in  a  DOT  Specification 
removable  head  steal,  fiber  or  polyethylene  drum,  only 
lor  ttia  purposes  of  disposal,  rapadtaging  or  raproceas 
mg.  (Modal.) 

To  become  a  party  to  exemption  6445.  (Mode  1.) 
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Apotoiion 
Na 


•44S-X 


e445-X 


•44S-X. 


8445-X. 


S445-K. 


Na 


0OT-EM45. 


0OT-Et445. 


DOT-E8445. 


•445-F.. 
844S-X. 


S44S-X. 


8445-X.. 


OOT-€»445. 


00T-EM45. 


0OT-e«445. 


OaT-£B445. 

0OT-E8445. 


Appiont 


0OT-EM4S 


sew  Waal*,  mc^  Soum  Kewiv. 
NJ. 


Mwral  Oow  Ptwmaoaulicali  Inc., 
Cincinnati,  OH. 


Rhone-Poutenc  AG  Company.  R«- 
aawch  Triangta  PaiK  NC. 


Monaanio  Charaical  Company,  St 
Louia.MO. 


Aqua-Tach.  Inc.  Port  Washington, 
MA. 


U.&  Oepartmant  of  Defansa,  FaHa 

c^urc^vA. 


Oow  Coming  Cofporation.  Midland, 
»iU. 

Tha  Dow  Chamical  Company,  Mid- 
land. Ml- 


McOonnaM  Aircraft  Company.   St 
MO. 


Ragulaion(a)  aftactad 


8445-X.. 

8445-P.. 
8451-X.. 

8451 -P. 


00T-e«445. 


0CT-e»445. 
DOT-€  8445 . 


DOT-e8445. 


OOT-e8445. 
tX7T-E8«51. 


OowBranda,  Indianapolia.  IN . 


Hatttaga  Transport,  Inc.  Indianapo- 

la,IN. 
Wasta  Conveniorv  Inc..   Hatfietd, 

PA. 


E&K  Hazardoua  Wasta  Services, 
mc  Slwboygaa  Wl. 


MerreH  Oow  Research  Indianapolis, 

IN. 
Martin  Etadronica,  Inc.,  Parry,  FL... 


49  CFR,  Part  173.  Sobpaita  D,  E,  f . 
M. 


49  CFR.  Part  173,  Subparts  0,  E,  F. 
H. 


49  CFR.  Part  173,  Subparts  D,  E, 
F.H. 


49  CFR  Part  173,  Subparts  0,  E. 

F,  a 


49  CFR.  Part  173,  Subparts  0,  & 
F.  H. 


40  CFR,  Part  173,  Subparts  0,  E. 
F,  H. 


49  CFR.  Mrt  173.  Subparts  0,  E, 

F,  H. 
49  CFR.  Part  173,  Subparta  0.  E. 

F,  H. 


49  CFR,  Part  173,  Subparts  0,  E, 
F,  H. 


49  CFR,  Pwt  173,  Subparts  O.  E. 
F.  H. 


49  CFR,  Part  173,  Subparts  0,  E. 

F.  H. 
49  CFR.  Part  173,  Subparts  0,  E. 
F,K 


40  CFR  173.  Subparta  D,  E.  F,  H.. 


Nature  of  axamption  ftaraot 


O0fr-E«451  ..-J  Trojan  Coiporatlon,  Spanish  Forts, 
UT. 


48  CFR  Pat  173,  Subparts  O.-E. 
F,  H. 

49  CFR  173.65,  173.86(a),  175.3 


40CFR  173105. 173,M(^  175;9. 


To  authorize  ahjpaisnt  of  varioua  hazardous  substanoaa 
ar«j  wastes  packed  inside  plastic,  glass,  earthenware  or 
metal  containers,  overpacKed  in  a  DOT  Specification 
ramovabia  head  atael,  fbar  or  polyethylana  dnan.  only 
tor  the  purpoaaa  o(  diaposal,  repackaging  or  reprocess- 
ing.  (Mode  1.) 

To  auttxxize  shipmerrt  01  varioua  hazardoua  aubstancaa 
and  wastes  packed  inside  plastic,  glass,  earthenware  or 
metal  containera.  ovarpacked  in  a  OOT  SpeciAcation 
lamovabla  head  steel.  fit»r  or  polyethytena  drum,  only 
tor  tha  purposes  o(  disposal,  repadtaging  or  reprocess- 
ing. (Mode  1.) 

To  authorize  shipment  ol  various  hazardous  substaiKes 
and  wastes  packed  in  inside  plastic  glass,  earthenware 
or  metal  containers,  overpacked  in  a  DOT  Specification 
removable  head  steel,  fiber  or  polyethytena  drum,  only 
tor  ttie  purposes  of  disposal,  repackaging  or  reprocess- 
ing. (Mode  1.) 

To  authorize  shipmartl  of  vanous  tMzardous  subatanoaa 
and  wastes  pecked  in  Inside  plastic,  glass,  earthenwar* 
or  metal  containers,  overpacked  In  a  DOT  Specification 
removable  head  steel,  fiber  or  polyethytene  drum,  only 
for  the  purposes  Of  disposal,  repackaging  or  reprocess- 
ing. (Mode  1.) 

To  authonza  shipment  of  vanous  f>azardous  subatanoaa 
and  wastes  packed  «  insKle  plastic,  glass,  earthenware 
or  metal  containers,  overpacked  in  a  DOT  Specification 
ramovabie  head  alaat.  ibar  or  polyethylene  drum,  only 
lor  tha  purpoaaa  of  dispoaal,  repackaging  or  reprocess. 
ing.  (Mode  1.) 

To  authonza  shipmerM  of  various  hazardous  substarKes 
and  wastes  packed  in  InaKle  plastic,  glass,  earthenware 
or  metal  containers,  overpacked  In  a  DOT  Specification 
removable  head  steel,  fit)er  or  polyethytene  drum,  only 
for  the  purposes  of  disposal,  repackaging  or  reprocess- 
ing. (Mode  1.) 

To  become  a  party  to  ammption  8445.  (Mode  1.) 

To  authorize  shipment  of  various  hazardous  aubstancaa 
and  waalaa  packed  in  nsKje  piaatic,  glaaa.  aarthenwaia 
or  metal  containara.  overpacked  in  a  CX3T  Specification 
removable  head  steel,  fiber  or  polyethylene  drum,  only 
for  tl>e  purposes  of  dispoeal.  repadtagmg  or  reprocess- 
ing. (Mode  1.) 

To  auttxyiza  shipment  of  vanous  hazardous  sutistances 
arxj  wastes  packed  m  inside  plastic,  glass,  earthenware 
or  metal  containera.  ovarpackad  m  m  OOT  Specification 
removatile  head  steal.  fit>er  or  polyethylene  drum,  only 
for  the  purposes  of  disposal,  repackaging  or  reprocess- 
ing. (Mode  1.) 

To  auttwriaa  shipment  of  vanoua  hazardous  subatancea 
and  wastaa  packed  m  insKte  plastic,  glass,  earthenware 
or  metal  containers,  overpacked  in  a  DOT  Specification 
removabia  head  ataal,  fiber  or  poiyelhylene  drum,  only 
for  ttM  purposes  of  dispoaal.  repadcaging  or  reprocess- 
ing. (Mode  1.) 

To  become  a  party  to  exemption  8445.  (Mode  1.) 

To  auttKxiza  shipment  of  various  hazardoua  substances 
and  uMBlaa  packed  in  inside  plastic,  glass,  earthenware 
or  metal  containers,  overpacked  In  a  DOX  Specification 
removable  head  steel,  fiber  or  polyethylene  drum,  only 
for  ttie  purpoees  of  disposal,  rapadtaging  or  reprocess- 
ing. (Mode  1.) 

To  authorize  shipment  of  various  hazardoua  substances 
and  «MBlas  packed  in  inside  plastic  glass,  earthanwara 
or  metal  containers,  overpacked  in  a  OOT  Specification 
removable  head  steel,  fiber  or  potyethytene  dnjm.  only 
for  the  purposes  of  disposal,  repackaging  or  reprocesa- 
ing.  (Mode  1.) 

To  become  a  party  to  axemptton  8445.  (Mode  1.) 

To  authorize  manufactiva.  marking  and  sale  of  a  norvOOT 
specification  container  described  as  mechanical  dis- 
placament  meter  provers  mounted  on  a  truck  chassis  or 
kailar.  tor  tranaportstion  of  flammable  Uqtids  and  flam- 
rnabta  gases.  (Modaa  1.  Z  *.) 

To  become  a  party  to  ademption  8451.  (Modes  1.  2.  4.) 
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No. 


Examption  No. 


Applicant 


Regulat»n(a)  affected 


rmurv  Of  mfmv$non  vmoff 


8451-P- 

8451 -p. 

84S1-P. 
8451-P. 

8453-X. 


8453-X 

8453-X  „.- 
8453-X.-.. 

851  e-p..... 

8518-P 

8518-X„... 


6518-P.. 
8518-X.. 

8518-P.. 
8518-P.. 
8519-X.. 

e519-X.. 
8554-P.. 
8554-X. 

8554-X. 

8S56-X. 


OOT-E  8451  .. 

OOT-E  8451 . 

DOT-e  8451 . 
DOT-E8451. 

OOT-E  8453. 


DOT-E  8453.  . 

OOT-E  8453.. 

DOT-E  B4S3.. 

OOT-E  8518.. 
00T-€  8518 .. 
OOT-E  6518 .. 

OOT-€8518. 
OOT-E  8518. 


8556-X 


8S56-X.. 


8556-X.. 


OOT-E  8554 .. 
DOT-E  8556. 

DOT-E  8556. 

OOT-E  8556. 

DOT-E  8556. 


Unitad  Tachnok)gies  Corporation. 

San  Joae,  CA. 
TaRey    Oefanaa    Syatema,     Inc., 

Martin  Dacttonica.  Inc..  Perry,  Fl — 
U.&  Oapartmenl  of  the  kitarlor, 

Pmaburgh.PA. 
Austin   Powder   Company,   Cleve- 
land. OH. 


AtlOB  Powder  Company,  Dallas,  TX.. 


Pacco  Inc.  So.  Otympia,  WA. 


El  Dorado  Chemical  Company,  SL 
Louis,  MO. 


Parris  Vaocum  Senrtee,  Inc.,  Ba- 
karofiold.  CA. 

Cummlnos  Vacuum  Sen/ica  Inc., 
Shaftar,  CA. 

Bamatt  Trucking,  Inc.,  Fillrrxxa.  CA .. 


Ancon     Envirorwnental     Services, 
Wilmington,  CA. 

Univaraal  Engineering  Incorporated, 
Concofd,  CA. 


48  CFR  173.65, 173MM.  175.3.. 

49  CFR  T73.65,  173.86(a),  175.3.. 

48  CFR  173.65, 173.e6<a),  175.3., 

49  CFR  173.65,  173.86(a).  176.3., 


49  CFR  173.114a. 


49  CFR  173.114.. 


49  CFR  173.114a. 


49  CFR  173.114*. 


DOT-E  8518 
DOT-E  6518 
OOT-E  8519 


OOT-E  8519. 
OOT-E  8554 . 
OOT-E  8554 . 


GalNghan,  Inc,  Ventura,  CA. 


Gallighen,  Inc.,  Ventura.  CA. 


Polish     Ocean     Lines,     Gdynia, 
Poland. 


Lykea  Brothers  Steamship  Compa- 
ny. Inc.  New  Orleans,  LA. 

Dole  Exptosivas,  Inc.  Rosemounl 
MN. 

Thermax  Energy  Corporation, 
DaHaa,TX. 

WA  Murphy,  Inc.  B  Monte,  CA 


49  CFR  173.118  (a),  (m), 
173.245(a),  173.346(a>,  178.340- 
7, 176.342-5,  178.943-5. 

49  CFR  173.119  (a),  (m). 
173.245(a),  173.346(a),  178.340- 
7,  178.342-6,  178.343-5. 

49  CFR  173.119  (a),  (m), 
173.245(a).  173.346(a).  178.340- 
7,  178.342-5,  178.343-5. 


49  CFR  173.119  (at.  (m). 
173.245(a).  173.346(a),  178.340- 
7, 178.342-6,  178.349-6. 

49  CFR  173.118  (ai.  (m). 
173.245(a),  173.346(a),  178.340- 
7,  178.342-5,  178J43-5. 


49  CFR  173.119  (a),  (m). 
173.245(a),  173J46(a),  178.340- 
7,  178342-6, 178343-5. 

49  CFR  173.119  (a),  (m), 
173.245(a).  173.346(a),  178.340- 
7,178.342-5.  178J43-5. 

49  CFR  176.90S(L) 


Linda  Gases  of  tha  South,  Inc, 
Houston,  TX 


Linda  (Sases  of  Tha  Mid-Atlantk;, 
Moorestowa  NJ. 


Union   Caibida   Industrial   (aases, 
Inc,  Danbury,  CT. 


Linda  Gases  of  Southern  Califor- 
nia. Inc.  Santa  Ana,  CA. 


49  CFR  176.905(L) 

49  CFR  173.114a.  173.154.  173.93. 
49  CFR  173.114a,  173.154,  173.93. 

49  CFR  173.114a,  173.154,  173.93 


40      CFR       172.203,  173.318, 

173.320,       176.30,  176.76(h), 
177.840,  178.338. 

49       CFR       172.203,  173.318, 

173.320,       176.30,  176.76(h), 
177.840.  178.338. 

49       CFR       173.203.  173.318. 

173.320.       176.30,  176.76(h). 
177.840,  178.338. 

49      CFR       173.203,  173.318, 

173.320,       176.30,  176.76(h), 
177440, 178.33a 


To  bacoma  a  pai%  to  axampMoo  8451.  (Modaa  1.  2.  4) 
To  baooma  a  party  to  axamption  8451.  (Modaa  1,  2.  4.) 


To  baoomo  a  party  to 
To  become  a  party  to 


8451. 
8451. 


(Modaa  1 


2.4.) 
2.  4J 


To  authorise  uaa  of  norvOOT  ^aacilication  cargo  tanks  and 
DOT  Specification  MC-30e.  MC-307.  or  M&-312  ataln- 
laas  steel  cargo  tankr,  to  transport  blasting  agent 
(Modaa  1,  3.) 

To  HMhoriza  uaa  of  non4X3T  spadficatian  cargo  tanka  and 
DOT  Spadficatton  MC-30e,  MC-307,  or  MC-312  aitfn- 
laaa  steel  cargo  tanka,  to  traraport  blastvig  agent 
(Modeal,3.) 

To  authorlza  use  of  non-OOT  apadfication  cargo  tanka  and 
DOT  Spadlication  MC-306,  MO-307.  or  MC-312  slMv 
laaa  steal  cargo  tanks,  to  transport  blasting  agent 
(Modes  1,3.) 

To  authorize  uaa  of  norvOOT  specification  cargo  twiks  and 
OOT  Specification  MC-306,  MC-307,  or  MC-312  stwv 
lasa  steal  cargo  tanks,  to  transport  blasling  agent 
(Modea  1.  3.) 

To  bacoiTta  a  party  to  exemptkxi  8518.  (Mode  1.) 


To  tMcoma  a  party  to  axamption  8518.  (Mode  1.) 


To  authorize  uaa  of  norvOOT  specification  cargo  tanks 
daaigrMd  arvl  constructed  in  fuM  complianoa  wnh  OOT 
Specification  MC-307  or  MC-312  except  for  bottom 
outlat  va^M  varialiona,  for  transportatKsn  of  flammflWa 
Hqutos  or  commm  or  poiaon  B  matariala.  (Mode  1.) 

To  become  a  party  to  axernptxjn  8518.  (Mods  1.) 


To  auttwrize  use  of  nort-OOT  specification  cargo  tanka 
daaignad  and  oonatnidad  in  fuR  complianca  with  DOT 
Spedfication  MC-307  or  MC-3t2  except  for  bottom 
ouM  wahM  variattons,  tor  fcansportation  of  flaramaWe 
Nquds  or  coirosiva  or  poison  8  matenais    (Mode  1.) 

To  become  a  party  to  exemption  8518.  (Mode  1.) 


To  become  a  party  to  axamption  8518.  (Mode  1 J 


To  auttxyiza  stowage  of  motor  vehicles  with  tfieir  fuel 
tanks  containing  ^sobna,  daaaad  aa  a  ItarwnaMa  fiquid. 
in  trie  same  cargo  compartment  with  other  ftazardoua 
malaiiatt  on  specifically  equipped  roK-on/roM-off  cargo 

"vaaaets.  (Mode  3.) 

To  become  a  party  to  exemption  6519.  (Mode  3.) 

To  ttecome  a  party  to  exemption  8554.  (Modes  1.  8.) 

To  authonze  transport  of  propellani  axptoaives.  blasling 
agents  and  oxidizers,  in  a  DOT  Speoftcation  MC-30e, 
MC-307  and  MC-312  cargo  tanks  (Modes  1,  3.) 

To  authonza  transport  of  propeUant  axpkxn/es.  blasting 
agents  and  oxid^ars.  m  s  DOT  Specificatxin  MC-306, 
MC-307  and  MC-312  cargo  tanks  (Modes  1.  3.) 

To  authorize  use  of  nofv(X)T  apectfioelion  containerixed 
portatile  tanks  insulated  with  vacuum  pkis  kquM  nitrogen 
ahieto,  tor  tranaportation  of  a  flammat>te  and  nonflamma- 
bla  gaa.  (Modaa  i,  3.) 

To  authorize  use  of  norvDOT  spedficalion  oontainariiad 
portat>ie  tanks  insulated  with  vacuum  ptoa  iquk)  nitrogen 
shieW,  for  transportation  «f  a  flammable  and  nonfiamma- 
Uagaa.  (Modaa  1,3.) 

To  auttyxiza  use  of  norvOOT  specification  containerized 
portatM  tanks  insulated  with  vacuum  pkjs  kqutd  nitrogen 
shiekl,  for  transportatxxi  of  a  flammable  and  nonflamma- 
ble gas.  (Modes  1,3.) 

To  auttxxiza  4«a  of  non-OOT  apadfication  containerized 
portable  tanks  insulated  with  vacuum  ptos  liquid  nitrogen 
shield,  for  tranaportabon  of  a  Aammable  and  nonflamma- 
ble gaa.  (Modes  1,  3J 
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APP{g|*»"     Exwtipllon  No. 


856»-X.. 


e57»-X. 


6602-X. 


e645-X.. 


8660-X 

e603-X  — 
e698-X 

e7c»-x — 
eroe-x 


871ft-P... 
e720-X... 

8723-X... 
8723-P.- 
6723-X... 


8723-P. 


DOT-E  8569 ... 
DOT-E8579... 

DOT-E  8602... 
DOT-E  8645 ... 

DOT-E  8650.. 

DOT-E  6693 .. 

DOT-E  8698 .. 

DOT-E  8706.. 

DOT-E  8706 .. 

DOT-E  8718.. 
DOT-E  8720 .. 

DOT-E  8723 ., 
DOT-E  8723 . 
DOT-E  8723 . 

DOT-E  8723 . 


8723-P.......  DOT-E  8723. 

8723-P DOT-E  8723. 

8723-P DOT-E  8723. 


8723-P... 
8723-P... 
8723-P... 
8732-X.. 

8732-X.. 

8735-X.. 

8750-X.. 
877a-X.. 

8779-X. 
8811-P. 


DOT-E  8723 .. 
DOT-E  8723 .. 
DOT-E  8723 .. 
DOT-E  8732 .. 

DOT-E  8732 . 

DOT-E  8735 . 


Applicant 


Allied-Signal  A«rospac«.. 
Nitram,  Inc.,  Tampa.  FL., 


Reguiation(s)  affected 


49    CFR    172.101    Column    6<b). 
173.276,  175.3. 

49  CFR  176.410(d) 


Minnesotal  Valley  Engineering,  Inc., 
New  Prague,  MM 

Austin   Powder   Company,   Oeve- 
land.OH. 


Ettiyt   Corporation,   Baton   Rouge, 
LA 

Vatfieson  Gaa   Products,   Secau- 

CUS.NJ. 

Tayior-Wharton.  Inc.,  Theodore,  AL.. 


Prairie  State  Equipment,  Inc.,  Sioux 
FaHa.SO. 

Great  Lakes  Ctiemical  Corporation, 

El  Dorado,  AH. 

U.a  Department  of  Defense,  Falls 

Church,  VA. 
Applied  Companies,  San  Fernando, 

CA. 


Atlas  Powder  Company,  Dallas,  TX.. 

SherOeb      Corporation,       Lehigh 

Valley,  PA 
Cherokee  Explosives,   Inc..   Plain- 

viMe.  CT. 

Dyna-Blast  Nortonville,  KY ...._ 

Econex  Incorporated,  Wheaton,  IL.. 
Expto.  Inc..  Cuddy.  PA. — 


49  CFH  173.320.. 


49CFR173.154(a)(18). 


49  CFR  173.354.  174.63(b).. 


49  CFR  173.230 


49  CFR  173.320,  176.76. 


49  CFR  173.119(a).  (m). 
173.246(a),  173J46(a).  178.340- 
7,  178.342-6,  178.343-5. 

48  CFR  173.357(b)(2) 


Nature  o(  exemption  thereof 


48  CFR    173.302(a).    173.304(a), 
175.3. 

49  CFH  173.302(a),  175.3 


H.L  k  AG.  Baisinger,  Inc..  Cuddy, 

PA. 
Mountaineer      Exploaives,      Inc., 

Cuddy,  PA. 
Reo-Loi,  Inc.,  Cuddy,  PA 


Blasting  Products,  Inc.,  Cuddy,  PA... 
Chemcentral.  Inc  Chicago.  IL 


DOT-E  8750.... 
DOT-E  8772 

DOT-E  8779 . 
DOT-E  8811. 


The  Dow  Chemical  Company.  Mid- 
land. Ml. 

Letica  Corporation.  Rochester,  Ml.... 


Applied  Companies.  San  Fernando, 
CA. 

Akzo  Chemicals  Inc.,  Chicago.  IL 


48  CFR   172.101, 
176.415,  176.83. 

49  CFR    172101, 
178.415,  176.83. 

49  C:FR    172.101, 
176.415,  176.83. 

49  CFR    17i101. 

176.415.  176.83. 
49  CFR    172.101, 

176.415,  176.83. 
49  CFR    17^101, 

176.415.  176.83. 
49  CFR    172.101, 

176.415.  176.83. 
49  CFR    172.101. 

176.415,  176.83. 
49  CFR   172.101. 

176.415.  176.83. 
49  CFR    172.101. 

176.415,  176.83. 
49  CFR  173.245-.. 


173.1 14a(hM3), 
173.1 14a(h)(3), 
173.114a(h)(3), 

173.114a(h)(3), 
173.1 14a(h)(3), 
173.114a(h)(3), 
173.1 14a(h)(3), 
173.1 14a(h)(3), 
173.114a(h)(3). 
173.114a(h)(3). 


49  CFR  173.245.. 


Acme  Resin  Corporation,  West- 
chester, IL. 

Hercules  Incorporated.  Wilmington, 
DE. 


49  CFR  178.19,  Part  173,  Subpart 
D,F. 


49  CFR  173.302(a).  175.3..... 


49  CFR  172.101.  Column  6(b). 


49  CFR  173.349 

49     CFR      173.294.      17&340-3. 
178.343-^ 


To  auttwrize  carnage  of  class  A,  B.  and  C  explosives  not 
permitted  lor  air  8h«>ment  or  in  quantities  greater  than 
those  prescnt>ed  for  air  shipment  (Modes  1.  3,  4.) 

To  auttxxtze  shtpnr«ent  of  ammonium  nitrate  fertilizer  in 
multiple-wall  paper  bags  or  plastic  bags  stacked  on 
wooden  pallets  aboard  cargo  vessel  exempt  from  spcK- 
ing  criteria.  (Mode  3.) 

To  authorize  manufacture,  marking  and  sale  of  norvOOT 
specification  vscuuro  inauMed  portat>le  tanks,  for  ship- 
ment of  nonflanvnat>le  gases.  (Mode  3.) 

To  authorize  bulk  shipment  of  s  tftickened  solutkxi  o(  an 
oxidteing  material,  commericalty  designated  as  "HEP',  in 
DOT  Specjficatjon  MC-307  or  MC-311  insulated  cargo 
tanks  at  ambient  temperature.  (Mode  1.) 

To  autfKinze  use  of  a  norvDOT  specifk^tion  steel  portable 
tank  lor  shipment  of  motor  fuel  antiknock  compound. 
(Modes  1.  2,  3.) 

To  authorize  shipment  of  sodium  metal  dispersion  In  or- 
ganic solvent  in  DOT  Specification  4BW  cyfindors. 
(Modes  1.  3.) 

To  authorize  n-ianufacture,  marking  and  sale  of  vacuum 
inaulatsd,  norvOOT  specificat)on  portable  tanks,  for 
traraportation  of  Nquid  nitrogerv  (Mode  3.) 

To  authorize  use  of  a  full  opervng  rear  door  feature  on  tha 
norvDOT  specification  cargo  tanks  used  for  the  ship- 
ment of  liquid  and  semi-solid.  (Mode  1.) 

To  authorize  use  of  non-OOT  specification  steel  drums 
(ovarpacked,  palletized  and  containerized),  for  shipment 
of  a  Class  B  poison.  (Modes  1.  3.) 

To  become  a  party  to  exemption  8718.  (Modes  1,  2.  3,  4. 
6.) 

To  authorize  manufacture,  marking  arxl  aale  of  nort-DOT 
spec>fk:ation  weMed  high  pressure  non-refillable  cylirv 
ders,  )or  sMpment  of  nonflammat>le  and  nonliquefied 
gases.  (Modes  1.  2.  4.) 

To  authorize  oxidizers  as  additional  commodities  for  ship- 
ment under  DOT-E  8723.  (Modes  1,  3.) 

To  become  a  party  to  exemption  8723.  (Modes  1,  3.) 

To  authorize  use  of  non-OOT  specification  motor  vehicles 
and  portable  tanks,  for  bulk  shipment  of  certain  blasting 
agents.  (Modes  i,  3) 

To  become  a  party  to  exemption  8723.  (Modes  1,  3.) 

To  become  a  party  lo  exemption  8723.  (Modes  1,  3.) 

To  become  a  party  to  exemptk)n  8723.  (Modes  1.  3.) 

To  become  a  party  to  exemption  8723.  (Modes  1,  3.) 

To  become  a  paity  to  exemption  8723.  (Modes  1,  3.) 

To  become  a  party  to  exemption  8723.  (Modes  1,  3.) 

To  become  a  party  to  exemption  8723.  (Modes  1,  3.) 

To  authorize  use  of  a  DOT  Specification  MC-303  and  MC- 
306  cargo  tanks,  made  of  aluminum  or  steel  for  trans- 
portation of  a  corrosive  material.  (Mode  1.) 

To  auttKxize  use  of  s  DOT  Specificatnn  MC-303  and  MC- 
306  cargo  tanks,  made  of  aluminum  or  steel  tor  trsns- 
portation  of  a  corrosnre  materiaL  (Mode  1.) 

To  auttxxize  manufacture,  maildng  aixi  sale  of  norvOOT 
specificatk)n  removable  head  mokjed  polythytana 
drums,  for  transportatton  of  corrosrve  Ik^uids  arvl  flam- 
mable liquids  (Modes  1.  2.  3.) 

To  aulhonze  manufacture,  marking  and  sale  of  norv(X3T 
■pacification  girth  welded  alasl  cylndars,  tor  shipment  o( 
oartain  nonflammable  gaaaa.  (Modaa  1, 2,  4.) 

To  authorize  an  increase  in  the  net  quantity  limitation,  not 
■onaeding  five  galk>ns  per  peckage,  tor  stiipment  of 
certain  corrosive  liquids  and  flammable  liquids  that  are 
corrosive,  wften  shipped  vis  cargo-only  aircraft  (Mode 

4.) 
To  auttiorize  uae  of  DOT  Specification  57  portable  tanks 

tar  shipment  of  poison  B  iqukts.  (Mode  1.) 
To  become  a  party  to  exemption  8811.  (Mode  1.) 


Federai  Register  /  Vol.  54.  No.  236  /  Monday.  December  11.  198Q  /  Notice* 


50669 


II 


Renewal  and  Party  to  Exemptions— Continued 


Na 


8eii-P_ 

8837-X.... 
8839-X. 


EMHnpionNo. 


DOT-E  6811 . 

DOT-E  8837 . 


Applicant 


e839-X....- 

e845-P  — 
8859-P-.~ 
8862-?..... 
888e-X..... 

8901-X...- 

8931 -P 

8938-X... 

8944-X... 


69e6-X. 


DOT-E  8839. - 

DOT-E  8838... 

DOT-E  8845 ... 
DOT-E  8859... 
DOT-E  8862... 
DOT^8ae6-. 


Rogutation(s)  affected 


OOT-E  8901  _- 

00T-E8931. 
OOT-E  6938 . 

OOT-E  8944. 


DOT-E  8966. 


8986-X OOT-E  «88. 


8986-P.. 
89e6-P.. 
8988-X.. 

86e8-X.. 

801»-X.. 

9023-X- 
9047-X. 


Squalen  Company.  Wimingtoa  VC. 

Fabricated  Mstala.  Inc.  San  Lean- 
dro,  CA. 

Poly   Processing   Company,    Inc., 
Monroe,  LA. 


Poty  Processing  Company,  Monroe, 
LA. 


Drilling  Measurements  Inc..  (DMI). 
Broussard,  LA 

Eastman  Kodak  (kxnpany,  Roches- 
ter. NY. 

ARC  Chemical  Division,  Batehem 
Corporaboa  Slate  HiN.  NY. 

Nak»  Chemical  Company,  Naper- 
ville.  IL 

Great  Lakes  Chemical  Corporation, 
El  Dorado,  AR 

Mareulex,  Inc..  North  Yoiti.  Ontario. 

Canda. 
Cryogenic  Services.  Inc..  Canton, 

GA. 

Union  Carbide  Corporaton,  Dan- 
bury,  CT. 

Cook  Sk«ry  Company,  Salt  Lake 
aty.  LTT. 

Drasaer  Industries.  Inc/Gutoerson 
Division.  Houston,  TX 


48  CFR  173.294.  176^40-3. 
178.343-2. 

49  C^R  173.245(a)(38). 
173.256(bM1).  173263(aM8), 
173.277(c). 

49  CFR  172.101,  173.1 14a(h)(3), 
173.266,  173.268,  176.415, 
176.83,  178.19,  Part  173.  Sub- 
part D,  F. 

49  CFR  172.1(n,  173.114a(h)(3), 
173.266,  173.268,  176.415, 
176.83.  178.19.  P«t  173.  Sub- 
part D.  F. 

49  CFH  173.110(c)(1),  173.80(b). 
173.80(C). 

49  CFR  173.306(f)(2)(iiO, 

173J08(f)(3),  175.3. 

49  CFR  173.119.  173.124(a)(4), 
173.305. 

49  CFR  172.101  Cohjmn  6(b), 
173.119,  173.245(a)(17),  175.30. 


Nature  Of  axampMow 


49  CFR  173.357™. 


OOT-E  8968 

DOT-E  8968 

DOT-E  8988.... 

DOT-E  8868..- 

DOT-E  8016-.. 

OOT-E  9023  ~. 


9047-X 

9047-X-. 
9047-K... 
90(7-X 1 


9047-X. 


DOT-E  9047.. 
OOT-E  9047 - 
OOT-E  9047. . 
W3FT-E8047. 

DOT-E  9047. 


Penwood  Wireline,  lnc./A  Compu- 
tak>g  Company,  Houston.  TX 

OriMng  Measurements.  Inc.  (DMI). 
Breuasaid,LA. 

Schkjmberger  Wen  Services,  Hous- 
ton. TX 


Vann  Systems,  Houston.  TX. 


40  CFR  173572. 179.201-1 ...- 
49  CFR  173.304(a).  175.8 


49  CFR  173.302(0(2). 

173J02(C)(3).  173.302(c)(4). 

173.34(e).  Part  107,  Appendix  B. 
49  CFR  173.1 14a(b)(3) 


48  CFR  17^1d1.  173.110,  173.80, 
175.30. 


49  CFR  172.101,  173.110,  173.80, 
175.30. 

48  CFR  172.101.  173.110,  173.80, 
17SJa 

49  CFR  172.101,173.110,173.80, 
175.80. 


49  CFR  17M01.  173.110.  173.80, 
175.30. 


V«i    Leer   Verpackungen    GmbH,    49      CFR       17S.t27.       173.175, 
Kom.  West  Gemtany.  1 78.184. 1 78.224. 


Oemical  Industries  of  Northern 
Qraaoa  (SICNG).  Thessalonlu. 
Graaoa. 

UwtaOaisi  of  the  Southeast  Inc., 
NC. 


Uraon   CartMts    Induelrial    Gases, 
Inc.,  Ombur/.  CT. 

Unda  Gases  of  the  West  San 
Ramon,  CA. 

Unda    Gases    of    Florida,    Inc., 
Tampa,  FL 

Urale  Gases  «f  8oua«am  CaKfor- 
AlB.  Inc.  Santa  Ana,  CA. 

Linda  Gases  of  tha  South,  Inc., 
Houston.  TX 


49  CFR  173.315,  178.245 


49  a=n  173.124(a)(2), 

173.124(bM4),  175.x 

49  CFR  173.124(a)(2), 

173.124(aM4).  175.3. 

48  CFR  173.124(aK2), 
173.124(a)(4),  175.3. 

49  CFR  173.124(aM2). 
173.124(a)(4),  175.3. 

49  CFR  173.124(aK2), 

173.124(a)(4),  175.3. 

49  CFR  173.124(a)(2), 

173.124(aK4).  175J. 


Tobaoomaapaf^toannip«ion88l1.(Moda  1.) 

To  authorize  manufacture,  martwtg  and  sale  of  norvOOT 
specification  aleal  )aokaSad  po^Mfttytana  tarSis,  for  kaiM 
portalion  of  certain  oorroatna  Iquids.  (Modes  1,  2,  3.) 

To  authonzs  an  additional  cioaura  system  tor  ttie  norvOOT 
Spedfcatnn  portaWa  m*.  (Modes  1, 2. 3.) 


To  auttwrizs  uee  of  a  metal  frame  to  contain  polya8t»lana 
portable  tanks  tor  ahipmani  of  certain  corrosiva  Vquida, 
flammable  Hquids  and  an  oxidizar.  (Modes  1,  2,  3.) 

To  become  a  party  to  axamptkx)  8845.  (Modes  1,  3.) 

To  become  a  party  to  SKamption  8659.  (lAodes  1.  4,  54 

To  become  a  party  to  exemption  8862.  (Mode  i.) 

To  authorize  shipmerrt  of  compound  cleaning,  liquid,  in 
drunts  having  a  capacity  exceeding  the  net  quantily 
Vmttationa  for  cargo  only  aircraft  (Mods  4.) 

To  authorize  shipment  of  cfikxopicnn.  In  polyethylerw  bot- 
tles overpacked  In  norvDOT  speoficauon  triple-wall,  A- 
A-C  flute,  corrugated  fiberboard  boxes.  (Mode  1.) 

To  become  a  party  to  exemption  8931 .  (Mode  2.) 

To  authonze  the  addikon  of  s  wekled  cylinder  (CSI  PLC- 

450-HP)  for  use  in  liquefied  carbon  dioiode  service. 

(Modes1,&3,4.) 
To  renew  and  to  modify  certain  procedures  for  acoustic 

amission  lasting  of  DOT  Specification  3AX  3AAX  antf 

3T  cylinders.  (HAodes  1,3.) 
To  authorize  transport  of  shjoy  blasting  agent  in  DOT 

Specification  MC-307  cargo  tanks  constructed  of  304 

stainless  steel.  (Mode  1). 
To  authonzs  transport  of  charged  ol  we*  guns  as  Clasa  C 

m)0totltm  whan  «w  «wt  wetgm  of  exptosive  material  In 

tha  vahk:la  or  vessel  does  not  exceed  200  pounds. 

(Modasl,a.<} 
To  become  a  party  to  exemption  8988.  (Modes  1,  3,  4.) 

To  become  a  party  to  exemption  8968.  (Modes  1,  3.  4^ 

To  authoitza  transport  of  charged  oil  well  guns  as  C3ass  C 

axptoskra  whan  the  net  weight  of  ai^leaive  matoaal  In 

tha  vehKia  or  vessel  does  not  exceed  200  pounds. 

(Modes  1. 3,  4.) 
To  authorize  transport  of  charged  oil  weN  guns  as  Clsss  C 

axptosiva  when  the  net  weight  of  axptoeiiw  matenal  in 

tha  vahKie  or  vessel  does  not  exceed  200  pounds. 

(Modes  1.  3.  4J 
To  authonze  nuinufacturs,  markir>g  and  sale  of  a  norvOOT 

specification  fiber  drum  not  to  exceed  1 10  Mer  capacrty, 

tor  shipment  of  certain  flammable  liquids  and  flammable 

sokds.  (Modes  1.  Z,  3.) 
To  authorize  use  of  norvOOT  specification  IMG  Type  5 

portable   tanks,   for   transportation   of   hquefied   conv 

praaaad  gaaaa.  (Modes  1,  2.  3.) 
To  authorize  ahipment  of  ethylene  oxide  m  prescribed  DOT 

cylinders  or  druma  aqulppad  aMh  tova  vaivaa.  ^Madaa 

1.2,3.4.5.) 
To  auttxxtze  shipment  of  ettfyterw  oxide  in  praacitoed  DOT 

cylinders  or  drums  equipped  with  braaa  valvea.  (Modea 

1,2.3,4,5.) 
To  autftorisaahipiMartl  of  alhylene  ondein  praacribed  OOr 

cylinders  ar  daaaa  equipped  with  brass  valves.  (Modes 

1.  2.  3.  4.  5.) 
To  suthorize  shipment  ol  etttyleoe  oxide  In  prescribed  DOT 

cylinders  or  drums  equw>ed  with  brass  valves.  (Modes 

1,2,3.4,54 
To  authorize  shipment  of  ethylene  oxide  in  piascribed  DOT 

cylinders  or  dnjms  equipped  with  brass  valves.  (Modes 

1,  2,  3,  4,  6.) 
To  auttxxize  shipment  of  ettiyiene  oxkto  m  prescritMd  DOT 

cylinders  or  drums  equipped  with  brass  valvea.  (Modes 

1.2.3.4.5.) 
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Renewal  and  Party  to  Exemptions— Continued 


Application 
Na 


9047-X-. 
a047-X„ 
t047-X.. 
9047-X.. 
9047-X.. 
9047-X.. 
9047-X.. 
904S-X.. 

9068-P.. 

9oee-x. 
9«e7-x. 

90e2-X. 
9101-X. 


•10S-P  — 
9110-F_. 

9114-X_.. 


ExwnpMonNa 


OOT-C8047.. 
OOT-E9047.. 
DOT-E9047.. 
OOT-E9047.. 
DOT-E9047.. 
OCT-E9047.. 
DOT-E9047.. 
DOT-E9048.. 

DOT-ESOee.. 
0OT-E90e6.. 

0OT-E9067. 

OOT-€80e2. 
OOT-e  9101 . 


AppMcant 


DOT-C910e. 
DOT-E9110. 

OOT-E  9114. 


9118-X. 


9116-X. 


9130-X - 


9130-X. 


9130-X. 


OOT-E  91  IS. 


DOT-£91ie. 


DOT-E9130. 


0OT-E9130. 


DOT-E9130. 


Und*  Gmm  of  tw  MNt-AOwrtic. 
Inc..  Moorestown,  NJ. 

Und*  QaaM  of  *w  Graat  Lakas, 
Inc..  Cleviand.  OK 


QanEx,  Ltd.,  Dw  MolnM.  tA.. 


Und«  GaaM  o(  lh«  MidwMt.  Inc.. 
Chicago,  U- 

Linda  PvMrto  Rico,  Inc..  Gucatxt, 
PR. 

Linda  Qaaaa  c4  New  England,  mc, 
Waat  Hartford,  CT. 


UNIGAS.  Ind.,  Maroadita.  PR.. 


Brooks    Instrumant    Div./Emersan 
Electric  Ca,  StatestMro,  GA. 


Rolls-Royce  Motor  Cars  Inc.,  Lynd- 

huratNJ. 
Vdksivagen  of  America,  btc,  Troy, 

Ml. 


Watco  Truck  Rigging,  Inc.,  Odessa, 
TX. 


Rhone-Poulenc  Ag  Company  Re- 
saardi  Triangta  Parti,  NC. 

General  Etedrtc  Company,  Prince- 
ton, NJ. 

8NPE  mc,  Prmcetoo,  NJ 

General    Plaaiica   and   OMmicals 

Co..  Nalick,  MA. 
ATST    Technotogies,    Inc.,    Lee's 

Summit,  MO. 


Hoover  Group,  Inc.  Beatrice,  NE .. 


RegulaUon(s)  afteded 


49  CFR  173.124<aK2). 

173.124(a)<4).  175.3. 

49  CFR  173.124(a)(2). 

173.124(a)(4),  176.3. 

49  CFR  173.124(a)(2), 

173.124(a)(4),  175.3. 

49  CFR  173.124(a)(2), 

173.124(a)(4),  175.3. 

49  CFR  173.124(a)(2), 

173.124(a)(4),  175.3. 

49  CFR  173.124(a)(2), 

173.124(a)(4),  175.3. 

49  CFR  173.124(a)(2), 

173.124(a)(4),  175.3. 

49  CFR  173.119,  173.304,  173.315.. 


49  CFR   171.11   (see  paragraph 

S.d). 
49  CFR    171.11    (see  paragraph 

Sd.). 


49  CFR  173.119, 173.245, 17eJ!53. 


Nature  of  aKampMon  Viaraof 


Hoover  Group,  Inc..  Be«trk:e,  NE. 


QreH  takea  Chemical  Corporation, 
ElOoradaAR 


HydFOleoh   Chemical   CorporatkMi, 
Marietta.  QA. 


Olin  Chemicals.  Stamtordi  CT.. 


49  CFR  173.385- 


49    CFR    172.101    Column    6(b). 
173.92.  175.3a 


49  CFR  173.77... 
49  CFR  173.163.. 


49  CFR  172.203(d)(1)(iJ), 

172.203(d)(1)CiiO.         172.403(b). 
172.403(g)(2),  173.415(a). 


49  CFR  173.118a,  173.119, 
173.2S6,  173.266,  176.340. 
178.19,  178.253,  Part  173,  Sub- 
part F. 

49  CFR  173.118a,  173.119. 
173.258.  173,268,  178,340, 
178.19,  178.253.  Part  173,  Sub- 
p«tF. 


49  CFR  173.154 


49  CFR  173.154. 


49  CFR  173.154- 


To  authorize  shipmerrt  of  ethylene  atdde  in  presolbed  DOT 

cylirxJers  or  drums  equipped  with  brass  valvea.  (Modes 

1.  Z  3,  4,  5.) 
To  authorize  shipment  of  ethylene  ooride  In  preacrtied  CX3T 

cylinders  or  drums  equipped  with  br^ss  valves.  (Modes 

1.  2,  3,  4,  5.) 
To  authorizs  shipment  of  ethylene  oxide  In  prescribed  DOT 

cyHrxlers  or  drums  equipped  with  brass  valves.  (Modes 

1.  2,  3,  4,  6.) 
To  authorize  shipment  of  ethylene  oxide  in  prescriijed  DOT 

cylinders  or  drums  equipped  with  brass  vslves.  (Modes 

1,  2,  3.  4,  5.) 
To  authorize  shipment  of  ethylene  oxkle  in  prescribed  DOT 

cyiirtders  or  drums  equipped  with  brass  valves.  (Modes 

1,  2,  3,  4,  5.) 
To  authorize  shipmerM  of  ethylene  oxide  in  prescribed  DOT 

cylinders  or  drums  equipped  with  brass  valves.  (Modes 

1,  i  3,  4,  5.) 
To  authorize  shipment  of  etttylene  oxide  in  prescribed  DOT 

cylinders  or  dnjms  equipped  with  brass  valves.  (Modes 

1,  2,  3,  4,  5.) 
To  rarww  and  to  authorize  flow  tut>es  on  mectianical 

dtapiacamem  meters  to  be  manutactured  with  Type  304 

and  17-4  PH  stair>less  steel  used  tor  shipping  flammat)la 

liquid  or  gas,  n.o.s.  (Mode  1.) 
To  become  a  party  to  exemption  9066.  (Modea  1,  2,  3,  4.) 

To  authorize  transport  of  an  airbag  gas  generator  as 
tiammabia  solid,  In  a  box  constructed  of  tingle  wall 
corrugated  fibarboard  wth  an  InsMa  styropor  container 
kiaart  ter  shock  absorptton.  (Modaa  1.  2, 3, 4.) 

To  authorize  manufacture,  martdng  and  sale  of  non-DOT 
specification  portable  tai>ks  manHokled  together  within  a 
frame  and  securely  mounted  on  a  truck  chassis,  for 
trwwportatlon  of  flammable  hquids  and  corrosrve  liquids. 
(Modal.) 

To  auSKiriza  shipmartt  of  a  carbamate  pesticide  in  coUapsi- 
Ma,  woven  polypropylene  bags  having  a  capacity  not 
SMoaoding  2200  pounda  each.  (Modea  1.  3.) 

To  autttorize  party  status,  an  additional  Rockat  motor, 
Claaa  B  explosive,  and  an  additional  shipping  contsiner. 
(Mode  4.) 

To  become  a  party  to  smmption  9108.  (Modea  1,  3.) 

To  become  a  party  to  exemption  9110.  (Modea  1,  2,  3.) 

To  authorize  AT&T  Technotogies  to  provided  packagir^  to 
be  uaed  tor  highway  tanaport  to  the  Kansas  Qty  Works 
of  electron  tut>es  containir>g  sma*  amounts  of  radioac- 
tiva  matenal  (85Kr  and  226Ra)  without  specific  datermi- 
nalton  of  total  activity  or  Trarnport  Index  for  the  pack- 
^ai  (Modal.) 

To  authorize  use  of  new  Paxon  7004  polyethylene  resin  ad 
to  reduce  the  minimum  wall  thickness  from  0.375  to 
0.230  lor  tanks  buHt  (Modes  1.  2.  3.) 

To  authorize  manufacture,  marking  and  aala  of  a  non-OOT 
spacificalion  rolationally  MoldadL  croa^fMMd  pofyathyl 
ana  portatola  lank  arKloaad  within  a  protective  steel 
franw,  for  attipmant  of  corrosive  Iquids,  llammat>le  Hq- 
iMaor  an  oaddizer.  (Modea  1, 2.  3.) 

To  aultorisa  ahlpmeni  of  an  axidizar,  n.o.«..  in  poiyethyt- 
ena  containers  of  not  over  10  pourvts  capacity  each, 
ovarpacked  In  a  norvOOT  specificatKX)  oorrugated  fitter- 
board  bos  aa  prescribed  In  49  CFR  173.217(c).  (Modes 
1,2.) 

To  authorize  shipment  of  an  oiMtzar,  n.o.a„  in  polyethyl- 
ena  containers  of  no«  trtm  10  pounda  capacily  aac^ 
cwarpacfied  In  a  non-OOT  tpedficalton  oorrugated  fMiar- 
board  box  as  prescribed  In  49  CFR  173.217(c).  (Modes 
t,t.) 

To  Wtfwriza  shipment  of  *      >./;<«         «  •thyl- 

arw  oonlairwrs  of  not  <f-»  -  ixiuncM  caom^a^  •mdh. 
owaipacked  in  a  mn-OOT  specifioaaon  corrugated  flbar- 
bovd  box  as  preacrtbad  m  48  CFR  173.217(<^  (Modaa 


Renewal  and  Party  to  Exemptions— Contintied 


Apptcalton 
Na 


9130-X.. 

9140-X. 

9144-X. 
9149-X. 
81S0-X. 

9162-X. 
9164-X. 

9184-X 4 

9169-X. 
9174-X 

9161-X. 


Exwnptton  No. 


0Or-E9130. 

DOT-E9140. 

DOT-E  9144  . 
DOT-E9149., 
DOT-E  9150. 

DOT-E  9162. 
DOT-E  9164. 

00T-E9164. 

DOT-E  9ira. 

DOT-E  9174. 

11    • 

DOT-E  9161 . 


AppUcant 


RegulatkxXs)  affected 


9181-X. DOT-E  9161. 


9181-X 


9198-P. 


9198-X.-.. 


9198-X....- 


9222-P 

925e-X... 


9262-P-. 

9262-P 

9269-X.. 

9271 -P. _ 
9312-X... 


DOT-E  9161 . 


DOT-E  9196. 


DOT-E  9198. 


0OT-E9198. 


DOT-E  9222. 
DOT-E  9256. 


DOT-E  9262. 
DOT-E  9262. 
00T-E9268. 

DOT-E  9271 . 
DOT-E  9312. 


Bio-Lab;  Inoorporated,  Decatur,  QA. 


Crown  Rotational  MoMed  Products, 
Inc.,  Marked  Tree.  AR 


Cajun  Bag  A  Supply  Co^  Crowley, 
LA 

Ethyl  Corporatton.  Baton  Rouge. 
LA 

Hoover  Group,  Inc.,  Baatrica,  NE — 


Sun  npe  Line  Company,  Longview, 
TX 

Fabricated  Metals,  InCv  San  Laan- 
dro,CA 


Fabricated  Metals,  Inc.,  San  Lean- 
draCA. 


PASCO  Zinc  Corporation  (formerly 
Pacific  Smelting),  Torrance,  CA. 

McDonnel  Aircraft  Company,  St 
Louis,  MO. 


Whittakar-Yardnay  Power  Systems, 
Waltham,MA. 

OS.  Department  of  Defertse,  Falls 
Church,  VA 

Itorteywel.  Inc,  Horsham,  PA _. 


USOA— U.S.  Department  of  Agri- 
cutture/Forest    Serv.,    Washing- 

toaoa 

USOA— U.S.  Department  of  Agri- 
culture/Forest Serv.,  Washing- 
ton, DC. 


U.S.   Department  of  «w  Interior 
(DOI),  Boise,  ID. 


Terra  First,  Inc.,  Vernon.  AL 

U.S  Department  of  Oelenaa.  FaHs 

ChurcKVA 


Panwood  Wireline,  lnc./A  Ckxnpu- 
tetog  Company,  Houston,  TX. 

OrMng  Meaauramonts.  Ina  (DMt), 
Brouaaard,LA 

Columbia  NKrogan  Corporation,  Au- 
gusta. GA. 

The  Alchiaon,  Topeka  A  Santa  Fa 
Ratway  Company,  Chteago,  IL 

National  Aaronautici  S  Space  Ad- 
mMslratton  (NASA),  Washington, 
DC 


48  CFR  173.1 94- 


49  CFR  173.119,  173.256, 
173.268,  178.19,  178.253,  Part 
173  8ubp«tF. 

49  CFR  173.154,  173.164, 
173.178,  173.182.  173.234, 
173.245b. 

49  CFR  173.354,  174.83(b), 
178.245. 

49  CFR  173.116a.  173.119, 
173.256,  173.266.  17e.34a 
178.19,  178.253,  Part  173,  Sub- 
part F. 

49  CFR  173.119.  173.304,  173.315 


49  CFR  173.119(b)(6). 


49  CFR  173.119(b)(6). 


49  CFR  173.154 

49  CFR  173.302(a) — 


49  CFR  173.208,  173.21,  173.247. 
49  CFR  173.208,  173.21. 173.247. 
49  CFR  173.206, 173.21.  173.247. 

49  CFR  175.5(a)(2) 

49  CFR  175.5(a)(2) — — 

49  CFR  175.5(a)(2) 


49  CFR  173.154 

49  CFR  173.66,  175.30,  46  CFR 

146.20-13.  Part   107.  Appanttt 

a  Subpart  B(i). 

49  CFR  173.100(v),  175.30 

49CFR  173.100(v).  175.30 

49  CFR  173.154(a)(17) 

49  CFR  174.90 -.. 

49  CFR,  Parts  170-179 


Nature  of  exemption  ttwraof 


To  authorize  shipment  of  an  oxidlzar.  fto.a..  In  potyvthyi- 
ana  oontalnars  of  not  over  10  pounds  capacity  each, 
warpackad  m  a  norvOOT  speoficatxjn  comjgated  flbar- 
board  boot  as  prescribed  in  48  CFR  173.217(c).  (Modes 
l.i) 

To  auihoriza  an  optional  stainless  steel  bottom  dtocharge 
•tUng  and  «ik«  aaasmbfii  tor  a  non-OOT  specification 
poryemyiene  ponaDia  larw  lor  arvpmeni  or  certain  corn^ 
alva  llammaMe  or  coddbar  Iquhl  (Modes  1,  2.  3.) 

To  renew  and  to  aulhortza  cargo  vassal  as  additional 
mode  of  transportattoa  (Modaa  1.  2.  3.) 

To  authorize  uaa  of  non-DOT  ijpacificatton  HylO  Type  1 

portabte  tanks,  tor  transportation  of  motor  fuel  antiknock 

compound.  (Modaa  1,  2,  3.) 
To  authorize  manufacture,  marking  and  aala  of  norvOOT 

specification  rotaflonaNy  motoed,  croas  knkad  polyelhyf- 

er«e  portable  tanks  with  bottom  outtot.  lor  shipment  of 

conroaive  and  flammabia  Ik^Ct*  or  an  oxidizer.  (Modes 

1,  2,  3.) 
To  autftorize  use  of  a  non-OOT  specification  container,  for 

kanaportation  of  flammatM  liquids  or  flammable  gases. 

(Model.) 
To  Mithortza  the  addttion  of  other  apacific  productt  and 

ahidgaa  such  as  kjbe  on  skidgaa,  an84raaza  atodge, 

cutting  ol  ahjdge,  kibncatmg  oita,  graassa  and  inks,  tor 

shipment  in  cargo  tanks.  (Modea  1,  2.) 
To  authorize  manufacture.  markir>g  and  sale  of  a  non-OOT 

specification  steel  portable  tank  of  345  gaNon  capacity, 

with  removable  heoJ,  lor  shipment  ol  waste  paint  and 

waste  paim  sludge.  (Modea  1,  2.) 
To  autttorize  transport  of  a  water  reactive  material  In 

vented  freight  ahipping  containers.  (Modes  1,  3.) 
To  authorize  use  of  norvOOT  specification  cylindrical  and 

spfterical  preaaura  vaaaala  vihich  are  an  Integral  part  of 

the  Space  Shutlte  AwMary  Propulston  System  rods,  lor 

bansportation  of  helium  srxj  nitrogerv  (Mode  1 .) 
To  authorize  Lamport  of  lithium  metal  and  a  Ihiortyl 
solution   In  the  same  norhOOT  specification 
steel  vessel.  (Mode  1.) 
To  auttxxtze  trarwport  of   ithium  metal  and  a  thtonyl 

cfttorida  aokJtion  m  the  same  norvOOT  specificstion 

sttfnieaa  steel  veesei.  (Mode  1.) 
To  auttxxlze  transport  of  lithium  metal  and  a  thionyl 

chtortda  sokibon  In  the  same  non-OOT  apecifk:atton 

otaMeaa  steal  vessel.  (Mods  1.) 
To  twcome  a  party  to  exemption  9198.  (Mode  4.) 


To  authorize  exception  from  49  CFR  175.5(a)(2)  whereby 
DOI.  and  other  govammani  agendea  under  oontrad  to 
001,  may  use  aircraft  which  are  under  aicckja^  direction 
and  control  of  001  for  penoda  of  teas  tfan  90  days. 
(Mode  4.) 

To  authorize  exception  from  49  CFR  175. 5(a)(2)  wf>eret>y 
DOI,  and  otfier  govemmerrt  ageroes  under  contract  to 
DOI,  may  use  aircraft  which  are  under  axckiaiva  dkeo- 
tton  and  control  of  001  tor  periods  of  less  than  90  days. 
(Mode  4.) 

To  become  a  party  to  exemption  9222.  (Mode  1.) 

To  ship  new  axptosives  under  s  teritatva  hazard  dassiflca- 
8on  to  tssl  facilities  witt>out  marking  them  as  latxxatory 
samples  and  without  being  accompanied  by  a  qualitied 
explosives  handler.  (Modes  1,^3,  4.) 

To  become  a  party  to  exemption  9262.  (Modes  1,  3.  4.) 

To  baconte  a  party  to  axemptton  8262.  (Modaa  1.  3,  4.) 

To  auttKirize  shipment  of  amrrtonkim  niti«te  sokitton,  corv 
taining  not  less  than  15%  water,  in  DOT  Speafication 
103DW  tank  car  tanks.  (Mode  2.) 

To  become  a  party  to  exemption  9271.  (Mode  2.) 

To  authorize  shipment  of  Space  Shuttle  Ortxters  which 
contain  smal  quanttttea  of  axptosives,  flammable  Iquids 
and  poisons,  and  nonflammabte  gaaaa  In  norvOOT  apeo- 
Nicatton  preaaura  vaaaala.  (Mode  1.) 
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AppHcatlon 
Na 


S390-»~ 
93at-P_ 

93aa-p._ 

9346-X 1 

e348-X 

936i^X—.  —  ■ 
W63-X 

93S7-X- 


93aB-X- 
93B»-)I 

g^iao-x- 


Ml 


OOT-E  9at«._ 
ooT-eaaao. 

OQFr-E933e. 
CXDT-€934«.. 

CX)T-e9346._. 


9402-X.... 

941 6-X... 
9*t»-»_ 
941 9-X... 

941»-X_ 

9421-X._ 


9438-X 

944»-X_ 


9456-X. 


946»-X.. 


DOT-e938>- 

f 
DOT-Ca867- 

OOT-£93M- 
OOT-EUSa. 
CnT-E9400. 

DOT-€9402. 

DOT-e9416- 
DOT-EMde. 
DOT-e941«- 

DOT-E»*1«. 


AppticanI 


FluafowM  Iwc,  CH«ila»l 


MmIiMv  ktc. 


t^Ont. 


MK. 


To«Qi»- 
ToroNlo,  OnL, 


Oaomiioy     R    ft    T     EXvisiea, 

niMi||iJf|  rrr 

Pennzoil  Co«npany,  Houston,  TX. — 


PA. 


DOT-fc  936a-4  Cliiwi  »t>d«it  Campi^  Roches- 
tir.NY. 

ColHnUa  fubvf»iittn  Uboratory. 
tt0m  YorK  NY. 


OOT-E  942T  ..4  Tayior-WAwloR,  OMsion  of  Haraco 
CMpuraOuHrMwiNbutgr  PA. 


tX}T-E  9438 .. 
0C}r-Ea«48. 

OOT-E  9456. 
00r-E»«M. 


•4eo-x ,  oor-e  mob-. 


SlDiw      CaoMnar      Ctoponiiion, 
SdMuntam.  IL. 


Giif  Camrai  Storao*  *  Tamtioal 

Company.  Tulaa,  OK. 
StadoR  Can  Company,  lac.  Gam- 

laMQa.MA. 
Poiy   Cai    Plaatica,    tnc.    Franch 

Canip,CA. 


HMXXX  SX,  Paita,  Fianca.. 


Motoay  CapofMotk,   Kanaes  City. 

MO. 
CIBA.4%IQV  Cofporatkin.  ArdBley. 

IW. 
F1BA  Laulng  Ca/Maa*  Oxygan 

Equip«nent  Co..   Inc.  Westboro, 

MA. 

FI8A  Comprasaad  Gaa  Equipment 
Wautboro,  hM. 


RetMMiaad^  alected 


Union  Caitided  kiduatriat  Gases. 
kie.  OanMsy,  CT. 


D^  Company.  Ra> 


Qenarai  Etacthc  Company,  Watar- 
MMLWy. 


Con^if  Cetparadon;  MUtaoct 


48  CFR    t73.2aB.    ^^yzm. 

173.299.    178.35,   178.35a.   Part 
173.  Subpart  F. 

49  CFR    172.101.    Cotumn    6(b), 
173.315,  175.30. 

48  CTR  17a2Ba(aMK9 


48  CFR  171101,  17ai50,  t7&9.. 

49  CFR  174.67(a)(2) 

49  CFR  174.67(a)(2) 


Naturoo(( 


49  CFR,  Parts  100-177- 
49  CFR  173.302(a)(1) .- 


49       CFR       173.182. 
173.245b. 


49CFR173.3t4<a). 


173.217, 


48<::fr  i7aL304(a),  i7a.S5 

49  CFR  173.114a(h)(3).  173.119, 
173.125,  173.268,  176.415, 
T7a83.  178.19,  178J53^  Part 
173,  Subpart  F. 

49  CFR  173.315,  178.245 


MC 


49  CFR  173.359 

49  CFR  173.359 „._ 

40  CFR  t73.3«2(e)(2). 

173.302(c)(3),  173.302(C)(4), 

173.34(e),  Part  107.  Appandii  B. 

49  CFR  173.302(c)(2). 

173.302(C)(3).  173.302(C)(4), 

173.34(e),  Part  107.  Appends  B. 

48  CFR  173.301(h).  173.302, 
173.304,  173.34(a)(1),  175.3, 
178.37. 

49  CFR  172.203.  173  J18. 
173J120,  178.30,  17«.76(»^. 

48  CFR  17^101,  173.21, 
173.315(i)<3)k  f7a348,  173.3a, 
178.245. 

49  CFR  173.248,  173.280 


Camdan,  AR. 


48  CFR  ITSlIM.  173.288. 
48  CFR  t72.tm 


To  authociaa  *m  rnkmem  of  72%  PtacMoric  acid  ctaawl 
aa  an  oxidizer  and/or  corroatve.  (Modes  1,  2, 3.) 

To  authorize  use  of  non-OOT  specification  portable  tank  01 
1,000  to  2.200  gallon  capacity,  for  transportation  of 
nilrogm  letiltfairtsd  Iquid.  (Modk4.) 

To  bacomaapartrtoaMamptian  8331.  (Mode  1.) 


To  bacoaw  a  party  to  anamptiorr  9S3Z  (Medaa  t,  2,  4.) 

To  modity  exemption  to  auttxxize  seventeen  (17)  coupled 
tank  car*  JnaMatf  af  tWMlaa  (12^  !■*  can.  Iv  shipwiawt 
of  oil,  n.o.s.  (Mode  2.) 

To  auttxxize  setting  of  the  brakes  and  blocking  ttie  wheels 
of  dta  first  and  last  lank  ears  on  up  to  a  Sivelva  tank  car 
assembly,  instead  of  each  individual  car,  wtien  engaged 
in  unloading  crude  oil  and  petroleum.  (Mode  2i) 

To  auttxxize  transport  of  a  limited  number  of  certain 
lithium  batteries  on  passeriger  carrying  aircraft  (Modes 
1,  2.  3.  4,  5.) 

To  auttxxize  use  of  non-OOT  specification  cylinders  manu- 
factured from  monel  to  DOT  Speotication  3A  with  cer- 
Wn  awceptlwia,  tor  toanaportaiioa  at  certain  flammaMa 
and  nonflammat>la  gaaaai  (Mode  1.) 

To  auttxxize  manufacture,  marking  and  sale  of  large  non- 
DOT  specification  collapsibte  polyethyler>e-llned  woven 
poiypRjpylena  bulk  bags  havwtg  a  capacity  of  appront- 
mately  2000  pounds  each,  and  top  arxj  bottom  outlets, 
for  shipment  of  corrosive  solids  and  nitrates.  (Modes  1, 
2.3.) 

TotMCBRW  a  party  to  axatnpiion  9980.  (Mode  2.) 

To  autherizB  rail  and  caigo  vassals  aa  additional  modes  of 

transportation.  (Modes  1,  2,  3.) 
To  authorize  an  additional  ctosure  system  for  the  non-OOT 

specification  portable  tank.  (Modes  1.  2,  3.) 


To  auttxxize  use  of  norvOOT  specificatkxi  IMO  Type  5 
portatile  tanks,  for  transportation  of  flammaWa  and  non- 
flammable liquefied  corapresaed  gases.  (Modes  1 ,  2.  3.) 

To  renew  and  to  auttxxize  rail  as  an  additkxial  mode  of 
tansporlation.  (Modes  1.  2.  3.) 

To  renew  and  to  auttxxize  ral  as  an  additional  mode  of 
transporatkxi.  (Modes  1.  2.  a) 

To  auHioNaa  uae  o(  a  Nmitod  quantity  of  DOT  Specification 
3AAX  or  3T  cyBndoia  Mat  are  retested  by  means  other 
than  tt>e  hyrostatie  reieal  required  m  49  CFR  173.34(e). 
(Mbdaa  1,  3.) 

To  autitonae  itsa  of  a  imilod  qjantity  of  DOT  Specification 
3AAX  or  3T  cylindai*  Mat  are  retested  by  maans  ott>er 
than  the  hyrostatie  retest  required  In  49  CFR  173.34(e). 
(Modes  1,  3.) 

To  authorize  manufacture,  martiing  and  sale  of  a  non-OOT 
specificatien  steel  cytindBr  complying  in  part  with  DOT 
3AA  specification,  for  transportation  of  certain  flammable 
arxl  nonflammalbe  gases.  (Modes  1,  2.  3,  4.) 

To  authorize  manufacture,  marking  and  sale  ot  non-OOT 
ipacMcaioa  portaMo  tanks  lor  transportation  of  im«- 
flammatJto  latrjuatatf  li^uM»  (MaOaa  1.  3.) 

To  authorize  use  of  a  twOOT  specificatkxi  portatile  tank 
aquivalant  to  a  DOT  spedflcatMXi  51  portabto  tank  for 
shipmant  of  cartamate  peatMida,  Iquid,  Icadc,  n.os. 
(ModH  t,  3.) 

"to  —Blaifaa  uo«  at  DOT  Specification  MC-330  and  MC^ 
IM  mitt  tonfeai  tor  aanapaitaOaw  d  cadrirt  mnusfaa 
malariais,  (Moda  1.) 
_ito  aulhartaa  uaa  a*  DOT  TpsiHtaaaa  MC-330  m>a  MC- 
331  cargo  taoks.  for  transpertatkxf  of  certain  corrosiva 


M    ,..wirw» 


I    k 


ypa«  axploaisa 
Mu  cor^aming  not  mora  than  or«a 
>xMi»,  padtadk  DOT ! 
YlCoe  t7N  maiM  «iana.  (Moda  1.) 


Fed 


eri 
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Renewal  and  Party  to  Exemptions— Continued 


AppHcatton 
No. 


Examptton  No. 


App«cant 


RegulatkxHs)  affected 


Nature  of  axamptton  tharaof 


8462-X.„ 

94e4-X... 

8466-X.-. 

9478-X„ 

9480-X... 
9480-X... 
94eO-X„ 
9480-X... 
9481 -X. .. 
9485-X.. 


9488-X.. 

94gO-X.. 
9498-X.. 
9498-X.. 
9499-X.. 

9505-X.. 
9S06-X.. 

9507-X.. 

951 2-X. 


951 3-X.. 
9528-X.. 

9529-X. 


OOT-E  8482.-. 

OOT-E  9464... 

OOT-E  9466... 

OOT-E  9478  .„ 

OOT-E  9480... 
OOT-E  9480 -. 
OOT-E  9480. . 
OOT-E  9480... 
OOT-E  8481 .. 
OOT-E  9485.. 

OOT-E  9488.. 

OOT-E  9490.. 
OOT-E  9498.. 
OOT-E  8498.. 
OOT-E  9499.. 

OOT-E  8505.. 
OOT-E  8506- 

OOT-E8507. 

OOT-E  8512. 


Aztw;     Metal     Fabricating     Co, 

Odessa,  TX 


Bn)co,  Inc.,  Rialto,  CA... 


OOT-E  8513. 
OOT-E  8S28. 

OOT-E  8528. 


Rhona-Pouienc  Ag  Company.  Ra- 
aaarch  Triangle  Park,  NC. 


Systron  Oonnar.  Safely  Systems 
Oivision,  Concord.  CA 


Messar  Ghesheim  Industries,  Inc., 
Valley  Forge,  PA 

Airco  Special  Gases,  Rivertort,  NJ ... 


El.  du  Pont  de  Nemours  &  Compa- 
ny, Inc.,  Wilmington,  OE. 

Air  Products  and  0)emk:als,  Inc., 
Allentown,  PA. 

C-l-U  Inc..  North  Yort(.  Ontaito, 
Canada 

Kaw  Valley.  Inc.,  Leavenworth,  KS.... 


Confarerwa   of   Radiation   Control 
Program  Directors,  Frar*fort,  KY. 


Natiortal  Refrigerants,  Inc.,  Plym- 
outh Meeting,  PA. 

C-M.  Inc..   North   Yortt,  Ontarto, 
Canada. 

E.I.  du  Pont  de  Nemours  &  Compa- 
ny, toe.,  Wilmington,  OE 

Clavaland   Container  Corporatkxi, 
Cleveland,  OH. 


The  Norac  Company,  Inc.,  Azusa, 
CA. 

Akzo  C^iemicals  Inc.  Chicago,  IL..... 


UquM    Air    Corporation.    Walnut 
Ci«ak,CA. 


Bryson    Induatrial    Sanrioaa,    Inc. 
Lexington.  SC 


American     Cyanamid     Company. 

Wayna.NJ. 
U.S  Oapartmant  o(  Oefansa,  Fans 

Churc^VA. 

Viskasa  Corporatton,  Chicago,  N 


48  CFR  173.118,  173.245.  178.253  „ 

48  CFR  173.100 

49  CFR  173.365(a)(6) 

49  CFR  173.304, 175.3, 178.46.. 

49  C;FR  173.302(a)(5) 

49  CFR  173.302(a)(5) 

49  CFR  17»02(aK5) 

49  CFR  173.302(a)(5) 

49  CFR  173.77 

49  CFR  173.305... 


49  CFR  173.415(a),  173.431. 


49  CFR  173.31^  178.245. 


49  CFR  173.365,  173.367,  173.370 


49  CFR  173.365,  173.367,  173.370. 


48  CFR  178.18,  Part  173,  Subparts 
D.F. 


48  C:FR  173.157„ 


48  CFR  173.119(m).  173.242.. 


48  CFR  173.118,  173.30& 
173J04.  173J26.  173.34, 
173J48. 

48  CFR  173.118(a).  (m), 
173.245(a),  173.346(a),  178.342- 
6.  178.343-6. 


49  CFR  173J43. 173.377. 

48  CFR.  Parts  100-199  _ 

49  CFR  173.121 


To  authortza  manufacture,  martdng  and  aala  of  norvOOT 

specification  portable  tanks  manifokled  together  wNNn  a 
frame  and  securely  mounted  on  s  truck  chassis,  tor 
tranaportaiton  of  flammable  and  conoaiva  iquids.  (Mode 
1) 
To  authorize  transport  of  a  peat  control  device  wt«ch  has 
dfciiaiiaiuns  exceeding  those  authortzed  in  49  CFR.  in  a 
ftoarttoard  card  and  placed  In  a  heat  sealed  plastk;  bag. 
(Modasl,2,  3.  4.  5.) 
To  authorize  ahipmaril  of  carbamate  pestickle.  sokd.  n.o.s., 
ciosaad  aa  a  poiaon  B  in  paper  bags  similar  to  DOT 
Specifk:ation  20,  werpacked  in  DOT  Specification  12C 
fibert>oard  box.  (Modes  1,  ^  3.) 

To  authorize  manufacture,  marking  and  sale  of  non-OOT 
specification  cylinders  confonrxng  with  DOT  SpecifKa- 
tion  SAL  In  shape  and  for  certain  tests  for  sfxpment  of 
nonflamrruibie  gases.  (Modes  1,  2.  4.) 

To  auttxxize  trarwport  of  letrafluoromethane  and  mixture 
thereof  in  DOT  Specification  3AL  cylinders.  (Modes  1,  2, 
3.4.) 

To  authorize  transport  of  tetrafluorometttana  and  mixture 
thereof  in  DOT  Specificatxxi  3AL  cylinders.  (Modes  1,  2. 
3,4.) 

To  authorize  transport  of  tetrafluorontethane  and  mbtture 
thereof  In  DOT  Specifk»tkxi  3AL  cylinders.  (Modea  1,  2. 
3.4.) 

To  auttxxize  transport  of  tetrafluoromettiane  and  mixture 
thereof  m  DOT  Specification  3AL  cylinders.  (Modes  1.  2, 
3.4.) 

To  authorize  transport  of  PETN  we(  with  25%  water  in 
plastic  bags  packed  in  tibertXMrd  boxes  iratead  of  ntetal 
dnims.  (Mode  1.) 

To  authorize  an  increase  In  total  vapor  pressurs  for  mix- 
tures shipped  urxler  the  exemptkxv  from  140  paig  at  130 
degrees  F  to  286  psig  at  130  degrees  F.  (Modes  1.  2. 
3.) 

To  authorize  uaa  of  specially  sealed  D0T-2R  containers  In 
concroto  IMad  steel  drums  (certified  aa  D0T-7A)  for 
ona-tima  transport  for  disposal  of  not  more  than  500 
miMicuries  of  radium-226  In  normal  or  special  form  witfv 
out  each  shipper  keeping  a  package  test  pertormaitoa 
certification  file  (Mode  1.) 

To  authorize  uaa  of  non-(X3T  spacificaiion  IMO  Type  S 
portable  tanks,  for  shipment  of  Bammabla  and  nonflam- 
mable liquefied  compressed  gasaa.  (Modes  1,  2,  3.) 

To  authonze  shipment  of  Copper  arsanWe,  classed  as 
Poison  B,  In  s  norvOOT  flexible  intermediate  bulk  poly- 
propylene bag.  (Modes  1,  2,  3.) 

To  auttxxize  stupment  of  Copper  arsenide,  classed  as 
Poison  B,  In  a  nor>-OOT  flexibie  intermediate  bulk  poly- 
propylene bag.  (Modes  1,  2,  3.) 

To  auttxxize  manufacture,  marking  and  sale  of  3-H,  5, 
6-Vi,  and  6-galkxi  capacity  DOT  Spectficabon  35  ramov- 
abto  head  polylhylarw  drums,  for  sfiipment  of  corrosive 
and  AammMa  Iquids.  (Modes  i,  2.  3.) 

To  authorize  tanaport  of  wet  benzoyl  peroxide  in  polyeth- 
ylene contalnara,  packed  in  DOT  Spectficatxxi  12B  fiber- 
board  bonas.  (Mode  1.) 

To  authortza  tanaport  of  flammable  liquids  and  corroaiva 
IquMs  in  tf>e  same  outskla  packagings  when  the  corro- 
sive Nquids  are  not  m  metal  carts,  packed  In  DOT 
Specification  128  fifoerboard  boxes.  (Mode  1.) 

To  auttxxize  use  of  norvOOT  specification  ful  removabia 
head  salvage  cylinder  of  45  gatton  capacity  tor  ovar- 
packir>g  damaged  or  leaking  packagea  of  pressunzed 
and  non-preaaured  hazardous  matarials,  (Mode  i.) 

To  authorize  use  of  norvOOT  apacHicalion  cargo  tanka 
complying  with  DOT  Specification  MC-307/312  axoapl 
bottom  outlet  and  each  bottom  niet  must  be  equipped 
with  an  additional  ahul-off  valve,  blank  flange  or  a 
sealing  cap,  tor  ahipmant  of  Kqukl  and  semi-solid  waste 
matariaL  (Mode  1.) 

To  authorte  transport  of  an  organic  phospfwts  tornxjlation 
In  a  bt*  motor  vehk:le.  (Mode  i.) 

To  authorize  Vartsport  of  nonaaff-propeOed  aerospace 
ground  aquipmanl  with  gasoMne  or  aviatton  fuel  In  the 
tanks.  (Modea  1, 2.) 

To  authorize  ahipmant  of  carton  dtouMda  In  OOT  Specifi- 
cation MC-312  cargo  tanks.  (Modes  1,  3.) 
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Application 
Na 


9SaiM(. 


05SB>-X. 

9571-P.. 
9577-X.. 
95g»-P.. 

9ee7-p„ 

9610-F„ 
9610-P.. 
9610-X.. 


9617-X..._.. 
9632-P...-. 

9645-X 

0e58-X 

97a7-X 

971 3-X 

9715-X 


Dii— pilow  No. 


9717-X. 


9722-X. i 

972a-X,.. 

9723-P... 
9723«^._ 
9723^-. 

9727-X_ 


DOr-E9e30^ 
0Or-Et63B- 

D0rT-€954»-. 
C)OT-E9652... 

DOT-E  9571 ... 
0OT-CR77... 
0OT-e969»- 
OOT-E9907... 
DOT-e9867... 
CX3T-E9610_ 

CX3T-E9610... 

0OT-e9610.. 

DOT-E  9617  _. 
OOT-€9e32.- 

0OT-€  9S45  -. 

CX3T-E  9658  .. 

OOT-e97a7.. 


0OT-£9713.„.. 

DOT-£  9?1S„ 

DOT-E  971 7  „ 

OOT-E  9722  „ 

DOT-E  9722.. 

DOT-E  9723. 
OOT-E:  9723. 
DOT-E  97Z». 

DOf-C9raT. 


outi 


PA. 


kt&,  PlyM 


TiaMway   S>«>iiwit    kie.,    StDn«y 
Creek.  Ont.  Canada. 


Pewwoorf  \Mrein«  lRa./A  Co«npu- 
talog  CoRipaMy.  I  Himcw,  TX 

IREOO,  mce^WfaCa^  SsK  Laiia 
cay,  UT. 


GSX  Servicaa,  IHc..  Imt^,  MO... 
Mtus  Cbipotabon,  San  Joae,  CA .. 


Puedo  Rte»  Cryoganica  Corpora- 
lion.  San  .taan.  Phl 

AppMacf  Laboratoriei^  Inc  Colunv 
bu8,4N. 

Barrtar  hidualTiea.  Inc..  Port  Jarvis, 
wr. 

E.L  du  Pont  da  Nemours  S  Compa- 
ny. Inc.,  WimlDgtDn,  OE: 

ACTIV  Industrtea,  Irw.,  Keameye- 
viHe.WV. 


Federal       Cactridga 
Anoka.  MN. 


Company, 


Exploalvea  Tecfnoiogiea  Intema- 
tkxiat.  Witmtngton.  OE. 

Chemicai  Induttriea  of  Nonttem 
Greece  (SICNG).  TTwssaloniki, 
Greece. 

Bonar  Plastics  Ltd..  Ljodaay,  Ontar- 
io. CN. 

FluoroMora.  Inc.,  Cliaska.  NM... 


Papsi^Cola  Company.  Somars.  NY. 


Acadia  Industdaak  Inc.  CrawHey,  LA. 


PeMiwaB  Carpacation,  BtrfMo,  NY.. 


Mobay  Corporaiien.  Kansas  City, 

Ma 

Rutaaa  aartay  WMk  Ine..  Rancho 
CA. 


iHactad 


49  cm  173.»t5,  179Ja» 

49  CFR  173.119  (a),  (m), 
173.245(a).  173.346<a).  178.340- 
7,  17».34a-St  178J43-S. 

49  CFR  173.100(v),  175.30 

40  CFR  17e.it»-11 

49  CFR.  Parts  100-117 

49  CFR  173.206.  173.247 


49       CFR       172.203,       173J18. 

173.320,  178.30,  176.78(h). 
49  CFR  Parts  100-199  _._ „ 


49  CFR.  Parti  100-199 

49  CFR  172.203  (a),  (a),  172.204. 
173  29  (a),  (d).  Part  107.  Appen- 
dix B,  Parts  171-189. 

49  CFR  172J203(a>.  (e).  17i204. 
173.29  (a),  (d).  Part  107,  Appen- 
dix B,  Parts  171-189. 

49  CFR  172.203  (a),  (e),  172.204. 
173.29  (a),  (d).  Part  107,  Appen- 
ds B,  Parts  171-189. 

49  CFR  177.848(»).  Part  107.  Afh 
pendbc  8(1). 

49  CFR  173.315.  178.245 


49       CFR       173.119,       173.258. 

173.266,    178.19,    178.253.   Part 

173,  Suijpart  F. 
49       CFR       173.119.       173.268. 

173.299(b).      178.19.      178.253, 

Part  173;  Subpart  F. 
49  CFR  1 72.400 


49       CFR       173.154.       173.182. 
17^.217.17X246*1. 


Nature  o(  axenptton  ffiaraof 


Ruseal  Standly   Coporation.    Red 
Bank,  NO. 

SET  Environmantai  Ina:,  WtaeKng; 

HaritBga  Tiansport  Inc.  Indtanapo- 

lakM. 
Aqu»T«ctw  kK.,  Port  WaiJhintfon. 

tL 


Shmeoi  Ctamicst  Campany;   tnc 
OuMrvOM. 


49  CFR  173.154(aM12) 


49  CFR  173.119(b).  175.3  .. 


49  CFR  173.266...„ 


49  CFR  t73JW.. 


49  CFn  1!77.8(8(b)L. 
49  CFR  177.84a(b).. 
49  CFR  177.848(b).. 

4acFRi73La4eu.. 


T9  aMthertze  uaa  of  non-OOT  gpedlfcagon  IMO  Type  S 
portable  tanks,  for  traraportation  of  nonflammabie  lique- 
fied compressed  gases.  (Modes  1,  2,  3.) 

To  authorize  manutacture,  marlung  arxi  sate  of  norvOOT 
specification  cargo  tantt.  patterned  after  the  MC-307  or 
MC-312  speoficattone  witt>  certain  exoapltonib  for  trans- 
portation of  cartam  hazardoua  materials.  (Mode  1 .) 

To  become  a  party  to  exemption  9549.  (Modea  1,  3,  4.) 

To  authortie  testing  of  DOT  Spedflcatton  23G  cylindrical 
tbarboard  box  or>ce  a  year  instead  of  or>ce  every  six 

monttis.  (Mode  1.) 
To  become  a  party  to  exemption  9571.  (Modes  1,  2,  3,  4. 

5.) 
To  autfKxize  shipment  of  a  new  battery  set  in  a  30-9alion 

non-gaHon  norvOOT  specrfication  steel  drum.  (Mode  1.) 
To  become  a  par^  to  exemption  8598.  (Modes  1.  3.) 

To  become  a  party  to  exemption  9607.  (Modea  1,  4.  5.) 

To  become  a  party  to  exemption  9607.  (Modea  1.  4,  5.) 

To  become  a  party  to  axamptioft  9610.  (Modos  \  2.) 


To  become  a  party  to  exemption  9610.  (Modes  f,  2.) 


Te  authorize  tansport  of  DOT  Specification  21C  liber 
drums  wtvch  contain  not  more  ttwi  5  grarrts  of  smoke- 
less powder  essentially  without  regulation.  (Modes  1,  2.) 

To  authonze  of  cargo  vessel  as  an  additional  mode  of 
transportation.  (Mode  1.) 

To  become  a  party  to  exemption  9632.  (Modea  1.  2,  3.) 


To  renew  and  authoriae  a  design  change  in  th»  polyethyl- 
ene tanks  to  provide  for  a  full  drainage  feature  and 
modification  to  the  tiall  valve  feature.  (Modes  1,  2.) 

To  authonze  tt>e  addition  of  72%  perchloric  acid  classed 
as  an  oxidizer  and/or  corrosive.  (Modes  1,  2.) 

To  authorize  additioral  products  and  paciiaging  configura- 
tiona;  request  modification  of  placarding  and  shipping 
paper  feqairainenta  and  to  add  cargo  veaaat  as  addKion- 
al  mode  of  transportatKXi.  (Mode  1 .) 

To  auttiorize  manutacture.  marking  and  sale  of  large, 
collapsiWe  pofyathylene-linad  woven  poNproylene  bulk 
tiaga  having  a  capaaty  of  approximately  2000  pounds 
each,  and  top  and  bottom  outlets,  for  shpment  of 
ooiTQSive  sohda  and  oxidizers  (saMd  only).  (Modes  T.  Z, 
3) 

To  authorize  shipment  of  dKumyl  peroxide,  dry,  an  organic 
peroxide,  solid,  Inside  polyetltylene  bags  in  quantities  of 
up  to  40  potnte.  owerpacked  in  a  OCT  Spacificalion 
12665  corrugated  fibertaoard  box.  (Modes  1,  3.) 

To  auttxxize  shipment  of  certain  flammable  Kqukja  In 
kiaida  containars  of  up  to  1  gallon  capacity,  overpacfcatf 
In  a  DOT  Specification  21C  fiber  dnjm.  (Modes  1.  4.) 

To  auttvxize  several  different  types  of  matenais  classed  as 
either  corrosrve  material,  poison  B,  flammable  liquid, 
organic  pamatie  or  oxidizar.  (Modea  1,  2.  X) 

To  authorize  pivaloyi  chtond*  (trimethytacetyl*  cfiloride) 
classed  as  a  corrosive  material,  as  an  additional  com- 
modity (Modes  1,  2.  3.) 

Tabacarae  a  party  ta  SMmpdon  9723.  (MDd»V> 

To  become  a  party  to  exemption  9723.  (Mode  ^.% 

To  auttiorize  shipment  of  "lab-packs"  containir>a  cyanides 
and  cyankje  mixtures  with  "lab-packs"  contaiaing  acids 
•Id  aemnm  bquida  in  the  sam»  ttanspert  vehida. 
(Modal.) 

T»  auHwija  sWia an>  o»  aw  MteHna  eorrasiva  lk>iid;  n.o.a; 

in  new  or  reeondiOone*!  DOT  Sriecificatnn  17H  steel 
drums.  (Modes  1,  2.  3.) 
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Renewal  and  Party  to  Exemptions— Contmued 


Appficatton 
No. 


9729-X... 

9729-X_ 

9733-X 

9741-P.- 
9741-X 1 

9741 -P 

9747-X 


EMnpttonNa 


9751 -X. 


9755-X 


9768-X... 
9769-P... 
9769-P... 

9769-P ~. 

9769-X 


g76»-X. 


9769-X 


9770-X. 


CX}T-i€  9728  - 
OOT-E  9729. - 

OOT-E  9733. 

II 

DOT-E  9741 ... 
00T-€  9741  _ 

DOT-C  9741 .. 
DOT-E  9747  _ 

DOT-t  9751 .. 
OOT-E  9765.. 

DOT-E  9768 .. 
DOT-E  9769 .. 
DOT-E  9769.. 
DOT-E  9769 . 
DOT-E  9760 . 

OOT-E  9769 . 

DOT-E  9769. 

DOT-E  9770 . 


Applicant 


Smith  Systems  Operatnn.  Corpua 
CtwWi,TX. 


AlNad-Signal  Inc.,  Monistown,  NJ. 


9773-X 


9779-X 


9780-X 


nagulalien(a)  affected 


49  CFR  173.119. 173.304. 173.316. 


9781 -X. 


9781-X 


9782-X... 
9783-X 1 


OOT-E  9773.. 

OOT-E  9779.. 

OOT-E  9780.. 
OOT-E  9781 . 

OOT-E  9761 . 

DOT-E  9782. 
DOT-E  9783 . 


Rhaam     Container     Corporatkxv 
Kingwood,  TX 


Ovenaas      Trading      Co..      Inc.. 

McAdoaPA 
Mouca  Battariea  Co..  Inc.  Edison, 

Hi. 

Battariea  Recovery  Servicea,  Inc. 

(B.R.S.),  Medley,  FL 
Aeroaol   Services  Company,   Inc., 

City  of  Industry.  CA. 


C-M.   Inc.   North   York.   Ontario. 
Canada 

ExphMiva  Technok>gy,   Inc.,   Fair- 
(ieM.  CA. 


Defense  Technotogy  and  Procure- 
ment Agency,  Bema,  Switzerland. 

Rollins  Environmental  Services 
(FS)  Inc.,  Wilmington.  DE. 

CECOS  International,  Inc.,  Living- 
ston, LA. 

Great  Lakes  Environmental  Seor- 
icas,  mc.  Wairen,  Ml. 

Aqua-Tech,  Inc.  Port  Washington, 
Wl. 

Safaty-Klean  Enviroaystems  Co., 
Inc,  Manatt,  PR. 

Rollins  Chempak,  Inc,  Wilmington, 
DE. 

AMSPEC  Chemical  Corporatna 
Gtouoester  City,  NJ. 


SST  Induatiiea.  Inc.  Cincinnati,  OH 


Urachem  International.  Inc.,  Hobbs, 


Mivastic      LubrKating      Company. 
Tulsa.  OK. 

The  Chtorina  Institute,  Inc.  Wash- 
ington. DC. 


Jones  Chemicals.  Inc,  LaRoy.  NY... 


Grumman  Aircraft  Systems,  Bettv 
page.  NY. 

HeKoa  Container  Systems,  Inc,  Ad- 
dison, H- 


49  CFR  173.246(a)(1),  178.61-6.. 

49  C^R  173.164- 

49  CFR  173.260(a)(3) 

49  CFR  173.260(a)(3) 


49  CFR  173.260(a)(3) 

49    CFR    173.304(d)(3),    173.306. 
175.3,  178.33-2.  178.33-7. 


49  CFR  173.81(c),  175.3. 


Nature  of  exemption  thereof 


49  CFR  173.65.. 


49  CFR  17i101,  173.57.  173.79, 

173.93,  175.3. 
49  CFR  176.83,  177.848 


49  CFR  176.83.  177.848 

49  CFR  176.83,  177.848  „... 
49  CFR  176.83,  177.848 ..... 


49  (^R  176.83,  177.648. 
49  CFR  176.83.  177  A48. 


49  CFR  173.154(aM2).  173.28(m), 
178.118. 


49       CFR       173.154.       173.217, 
173.245b. 


49  CFR  173.119,  173.245.  178.253 


49  CFR  173.1 19(a)(27).... 


49  CFR   173.304(a)(2).    173.34(d). 
(e). 


49  CFR  173.304(a)(2).  173.34  (d). 
(•). 

49  CFR  173.206 ~ — '. 

49  CFR  173.154,  173.164. 
173.178.  173.182,  173.217, 
173.234,  173.245b.  173.366. 


To  auttwriM  manutacture.  marking  and  aata  of  nanOOT 
spacificalion  containars  daacrlbed  as  mechanical  dla- 
ptaoemanl  meter  provars  mounted  on  a  tntek  cfwaais  or 
Iraitar.  (Modal.) 

To  authorize  shipment  of  corrosive  material  in  staintesa 
steel  cylinders  complying  with  requirements  of  DOT 
Speoficason  4BW  with  specific  axceptions  (Modea  1,  2, 
3.) 

To  authorize  marHilactura.  marking  and  sale  of  DOT  Speci- 
fication 35  po^yethyiana  drums  of  soc-gaUon  capacity  tor 
the  shipment  of  ctvomic  aod  mixture,  dry.  or  chromic 
acid,  solid,  dasaed  as  oxxUzers.  (Modes  1.  2.  3.) 

To  become  a  party  to  exemption  9741    (Modea  1,  2,  3.) 

To  aulhoriza  ahipmant  of  batteries  palletized  and  shipped 
as  a  unit  wittxxjt  means  of  protection  from  any  superim- 
poseo  weighL  (Modes  1,  2.  3.) 

To  become  a  party  to  exemption  9741.  (Modes  1,  2,  3.) 

To  authorize  uaa  of  a  nor>-OOT  specification  packaging. 

comparable  to  a  D0T-2P  except  for  size  and  thickness, 

tor   shipment  of  materials   authorized  in   a   00T-2P 

(Modes  1,2,3.4.) 
To  authorize  tranaport  of  a  Class  A  axptoswe  device  in 

limited  quantities  as  a  Class  C  explosive.  (Modes  1,  2.  3, 

4,5.) 
To  autttorize  transport  of  packages  Class  A  exptosive 

which    exceed    the    awight    limilabon    m    49    CFR 

173.65(a)(4)  In  a  norvOOT  Spedfwation  wooden  box. 

(KAode  1.) 
To  authonze  additional  Class  A  expkMives  for  shipment  by 

cargo  airaafL  (Mode  4.) 
To  become  a  party  to  exemption  9769.  (Modes  1,  2.  3.) 

To  become  a  party  to  exemption  9769.  (Modes  1,  2,  3.) 

To  become  a  party  to  exemption  9766.  (Modes  1,  2,  34 

To  authonze  transport  of  trifluoromethane,  in  Insulated 
DOT  Specification  MC-331  tank  motor  vetucies.  and 
DOT  Speofx^abon  105A600W  tank  cars.  (Modes  1.  2.  3.) 

To  authonze  transport  of  t^f)uoromett^ane,  in  insulated 
DOT  Specification  K4C-331  tank  motor  vehides,  and 
DOT  Specification  105A600W  tw*  oars  (Modes  1,  2.  3.) 

To  authorize  ti»!«port  of  trifluoromethane.  In  inauMad 
DOT  Specification  I.*C-331  tank  motor  vehidea.  and 
DOT  Specification  105A600W  lank  cart.  (Modea  1.  2.  3.) 

To  authonze  the  round-trip  shipment  of  aodium  metTiytata. 
classed  as  flammat>le  soW.  in  reusable  DOT  Specifica- 
tion 17H  drums  to  an  additional  locatx>n  in  Newport. 
Delaware  (Mode  1.) 

To  auttionze  manufacture,  marking  arxl  aala  of  norvOOT 
speoficatxjn  fuUy  ramovatite  head  polyethylene  (kums  of 
a  rated  volumetnc  capacity  not  exceeding  30-gaNorw,  lor 
shipment  of  certain  yiaoous  aokda.  aitd  ondizar  aofeda. 
(Modes  1,2.3.) 

To  authorize  roanufacture,  marking  and  sale  of  nor>.OOT 
specification  portable  tanks  manifokted  together  wittwi  a 
frame  and  securely  mounted  on  a  truck  cftasais  (Mode 

1.) 
To  authonze  shipment  of  kAM  additional  mMariala  daaaad 
as  flammatM  kqmd  m  tt^  approved  packagirtg.  (Mode 

1) 
To  ranew  and  modify  special  proviston  8e  so  aalvaga 
cyNndars  ve  not  limiiad  to  uaa  for  leaks  thai  cannot  bag 
oontMWd  by  using  The  Otodna  maWula's  Kit  A  (Mode 

1.) 

To  authorize  use  of  a  norvOOT  specification  lul  opanir>g 
head,  steel  salvage  cylinder  tor  overpackmg  damaged  or 
leakirtg  chkxvte  cykrxlars  (Mode  1.) 

To  authonze  shipnient  of  potasswm  metal  in  non-DOT 
specificatkKi  oontainar.  (Modea  1.  2. 4.) 

To  authoiiza  manufacture,  marking  and  safe  of  large, 
collapsible  potyettiyler>e-lined  woven  polypropyterw  bulk 
bags  havir»  a  capacity  of  approiriwiataty  2260  pounds 
each,  and  top  and  bottom  outlets,  lor  shipment  of 
flammable  sokds.  oxidmng  materials,  poiaon  B  sokds 
and  corrosn/e  solids  (Modes  1 ,  2.) 
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Anptction 
Na 


9786-P- 
9789-X... 

978»-X.. 
9790-X... 
9797-X.. 

9797-X.. 

9e06-X  . 

9e22-X.. 
9e27-X. 

9e2e-x.. 

9645-?. 
9889-X.. 

g900-x.. 

991 S-X.. 

9951-X.. 

9952-X.. 

9953-P. 
9977-X. 


Ex8fnptton  No. 


10001-P.. 
10020-X.. 

10028-X.. 

looee-p.. 

10090-X.. 

ioo9e-p.. 

10145-X.. 


DOT-E  9785 .. 
DOT-€  9789 .. 

(xyr-e9789.. 

CX>T-€  9790 .. 
CX)T-€  9797 .. 

CX5T-£  9797 .. 

OOT-E  9806 .. 

COT-E9822.. 
OOT-E  9627 .. 
OOT-E  9828 .. 

DOT-E  9845. 
DOT-E  9889 . 

OOT-E  9900. 


DOT-E  9918.... 

OOr-E  9951 .... 

DOT-E  9952... 

DOT-E  9953 ... 
DOT-E  9977... 


DOT-E  10001 . 
OOT-E  10020. 

OOT-E  10028. 

DOT-E  10088. 
DOT-E  10090. 

DOT-E  10098. 
DOT-E  10145. 


Renewal  and  Party  to  Exemptions— Continued 


Applicant 


Tropical  Shipptng  and  Construction 
Co..  Ltd.  Nassau,  Bahamas. 

El.  du  Pont  da  Nerrwurs  A  Compa- 
ny. Inc  Wilmington,  DE. 


E.I.  du  Pont  da  Nemours  A  Compa- 
ny, Inc.,  Wilmingtoa  DE. 

Tayior-Wtiarton,  Division  o(  Harsco 
Cofporatton,  Indtanapota,  IN. 

LTV  Mlniss  and  Electronics 
Group,  Dallas,  TX 

Nationirf  Aeronautics  4  Space  M- 
ministration  (NASA),  Washington, 
DC. 

Stone  Container  Corporation, 
Schaumburg.  IL 


U.S.  Department  oT  Defense,  Falls 
Chure^VA. 

Mobay  Corporation,   Kansas  City, 
MO. 

Mobay  Corporation,   Kansas  City. 
MO. 


Marsulex,  Inc..  North  York,  Ontario. 

Canada. 
Assmann  Corporation  at  America. 

Garrett  IN. 


Regulalion(8)  affected 


49  CFR  173.30.  176.11. 178.83.. 
49  CFR  173.119(m) 


49  CFR  173.119<m) 

49  CFR  173.316,  178.57-21(a) 

49  CFR  173.304(a)(2) 


49  CFR  173.304(aK2) . 


49       CFR       173.182,       173.217, 
173.245b. 


49     CFR      173.328(a)(2),     175.3, 
173.331(bK1). 


49  CFR  173.359.. 


49  CFR  173.365(a)(7). 


Natico,  Inc.,  Cfiicago.  IL.. 


Hughes  Aircraft  Company.  Tucson, 
AZ. 

Oiin  Ordnance  St  Petersburg,  FL .... 


Grief  Bros.  Corporation,  Springfield, 
NJ. 

Jevte  Transportatiort.  IrK.,  Willing- 

boro.  NJ. 
Hercules     Aerospace     Company/ 

Aerospace  Prod.  Group,  Magna. 

irr. 

Airca     TfM     BOC     Group.     Inc., 

Murray  HiU.  NJ. 
AUwaste,  Houston,  TX 


1015»-X DOT-E  10159. 


E.L  Du  Pont  Da  Nemours  A  Com- 
pany. Wdmingtort  DE. 

Jaguar  Cars  Limited.  Whitley,  Cov- 
entry. EN. 

Clawaon  Tank  Company,  Qarkson, 
Ml. 


Energia  E.  bxtuslrias  Aragonesas, 

S.A.,  Madrid.  Spain. 
Automatic  Sprinkler  Corporation  of 

America,  Cleveland.  OH. 


49  CFR  173.31(c),  Retest  Table  I ... 
49  CFR  Part  173.  Sobpats  0,  E.  F. 


Nature  of  exemption  thereof 


49  CFR  173.217,  178.224-1 . 


49    CFR    172.101.    cokjmn    6(b), 
173.57(a),  175.30. 

49    CFR    173.56(b).    173.56(c)(1). 
173.86(b). 

49  CFR  178.131,  Part  173,  Sub- 
parts 0.  E.  F.  H. 


49  CFR  177.834(i)(2)(i). 


49  CFR  173.88(e)(2)fii). 

173.92(a)(i),  173.g2(b). 


49  CFR  173.318,  173.320. 
49  CFR  173.245b ._ 

49  CFR  173.255(a)(4). 


49      CFR      172.101.      173.88(g). 

173.94(a). 
49  CFR  173.266,  178.19,  178.253, 

Pwt  173.  Subparts  0  and  F. 


Novamax     Tecimotogies, 
Inc.,  Atlanta.  GA. 


(U.S.). 


49  CFR  173.183 

49  CFR  173.304(a)(2),  173.34(d).. 


49  CFR  173.154.  173.245.  173.266. 


To  become  a  party  to  exemptnn  9785.  (Modes  1.  2,  3.) 

To  auttxxize  the  addition  of  chromium  complex  solutions, 
classed  as  flammable  liquids,  a  corrosive,  n.o.s.,  tor 
shipment  in  DOT  Spe(^fKation  57  portat>le  tanks. 
(Modes  1,  2.) 

To  authorize  shipment  of  flammat>ie  Nqukt  corrosive,  ao.s. 
in  IX>T  Specification  57  portable  tanks.  (Modes  1,  2.) 

To  authorize  removal  of  section  e.a.,  wtiich  requires  carry- 
ing the  exemption  aboard  the  motor  vehicle.  (Mode  1.) 

To  auttiorize  shipment  of  anhydrous  aiTMnonia.  classed  as 
nonflammable  gas,  in  non-OOT  specification  containers, 
iderrtified  aa  ahjminum  alkiy  heat  pipes.  (Mode  1 .) 

To  authorize  ahipwieni  of  anhydrous  ammonia,  classed  as 
nonflammable  gaa.  In  non-OOT  specificatnn  containers. 
identified  as  akminum  aHoy  heat  pipes.  (Mode  i.) 

To  authoriza  mariufacture.  marking  and  sale  of  large, 
COHapatila  polyethylar<e-Uned  woven  polypropylene  bulk 
bags  having  a  capacity  of  approximately  2200  pounds 
each,  arxl  top  ar>d  tjottom  outlets,  for  shipment  of 
corrosive  solids  and  nitrates.  (Modes  1 .  2.  3.) 

To  auttvxize  shipment  of  poisonous  liquid  R&D  Samples  in 
packagings  conforming  to  49  CFR  173.331(b)(1).  (Mode 
1) 

To  authorize  shipment  of  certain  organopliosphorus  com- 
pounds, in  a  DOT  Specification  34  polyethylena  drum 
with  a  maximum  capacity  of  30  gallons.  (Modes  1,  2.) 

To  authorize  shipment  of  azinphos  methyl  mixtures,  solid, 
classed  as  Poison  B  contained  in  OCT  speofKation  12B 
fibertxMrd  boxes  wittiout  being  contained  In  PVA  pack- 
ets. (Modes  1.  2.) 

To  tiecoma  a  party  to  exemptk>n  9645.  (Mode  2.) 

To  authorize  polyethylene  portable  tanks  cootaining  certain 
corroaiva  liquids,  flammable  hquids,  or  an  oxidizer  to  be 
shipped  in  optional  metal  frames.  (Modes  1,  2  ) 

To  auttxxize  shipment  of  tfiose  hazardous  materials 
(solids)  presently  autlKxlzed  in  DOT  Specification  21 C 
drums  as  additk>nal  commodities  subject  to  compatibility 
with  polyethylene  top  head.  (Modes  1 ,  2.  3.) 

To  auttionze  shipment  o<  rocket  ammunitx>n  with  explosive 
protectHe,  xlentified  as  tow  missiles.  Classed  as  Class  A 
explosives.  (Mode  4 ) 

To  authorize  shipment  of  explosive  projectile,  Class  A 
expk>sive  in  a  specially  designed  package  (pallet  top, 
skidded  bottom  configuration).  (Modes  1,  2.) 

To  authorize  an  additional  plastic  cover  or  Kd  for  metal 
dnjm  containing  those  materials  presently  authorized  in 
DOT  Speofication  37A  steel  dnims.  (Modes  1,  2,  3.) 

To  become  a  party  to  exemption  9953.  (Mode  1.) 

To  authorize  tlie  addition  of  a  specifically  designed  trailer 
van  configuration  (Delta  II  Transporter)  lor  a  snipment  of 
rocket  motor,  Class  B  expkjsive.  (Mode  1 .) 

To  become  a  party  to  exemption  10001.  (Mode  1.) 

To  auttKirize  any  corrosive  solkl,  n.o.s.  materials:  to  be 
shipped  in  non-DOT  rolt-on/off  containers  arwl  to  provide 
for  additional  corrtamers  of  3/16  inch  steel  instead  of 
the  current  1/4  inch  steel.  (Mode  1.) 

To  rrwdHy  the  exemption  to  auttxxize  DOT  Specificatton 
112A400W  tank  car  tanks  tor  shipment  of  dimethyl 
sulfate,  classed  as  a  conosive  material.  (Mode  2.) 

To  become  a  party  to  exemption  10086.  (Modes  1,  2.  3, 
4.) 

To  authorize  a  large  polyethylene  portable  tank  of  up  to 
550  gallon  capacity  for  shipmertt  of  certain  corrosiva 
materials,  flammabel  Ik^ukjs  and  an  oxklizer.  (Modes  1. 
2.) 

To  become  a  party  to  exemption  10096.  (Modes  1.  2.  3.) 

To  auttwriza  cargo  vessel,  passenger  carrying  aicraft 
cargo  aircraft  and  rail  freight  as  additional  modes  of 
kansportabon.  (Mode  1.) 

To  r«r>ew  exemption  originaNy  iasued  on  a  emergency 
basis  lor  shipmeni  of  certain  corroaiva  and  oxidizer 
materials  in  DOT  Specifications  17E  and  34  druma 
equipped  with  3/4  inch  vents  pkigs.  (Mode  1 .) 
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AppNcatwn 
Na 


cMaanpaon  no. 


AppHcafil 


RagiMion(a)  affected 


Nature  of 


ioie»-x. 

10198-X. 
10199-X. 


fX>T-E  10188. 
OOT-E  10198. 

OOT-E  10199. 


E.  L  du  Pont  da  Nemoura  and 
Company,  WNmington,  DE. 

Panox  Tachrwtogias  inc.,  PIttston, 
PA. 


BAJ.  Ltd.,  Banwett,  England.. 


49CFR179.10S-4.. 


49      CFR      173.316,      178.57-2, 
178.57-8(0. 


49  CFR  173.  208(f) 


To  authortn  ttta  tanapctlatiow  of  oartain  DOT  SpacMoB- 

lion  112T  lank  car  tanks  with  noncortlorming  thermal 

protection  syslama.  (Moda  2.) 
To  ralaaui  exemption  isaued  on  a  emergertcy  basis  to 

■ulhortza  ll«a  inanulachjm,  Mark  and  aal  of  non-OOT 

cylinders  ahnlar  to  DOT-4L  tor  ahipmant  of  oxygan 

classed  as  non-flaiwnabla  gas.  (Moda  1.) 
To  authortzea  trarwportatkxi  of  a  Sea  Petrel  Aerial  Target 

contair#to  MMuri  batlarlaa  which  are  not  aultwrizad 

under  ragulatkxw.  (Modaa  1, 3.) 


New  Exemptions 


AppHcatton 
Na 


Examptton  Na 


AppHcant 


Regulation(s)  affected 


Nature  of  aiiemption  thereof 


9e48-N.. 


OOT-E  9848. 


HamMon  Standard  Div.,  United 
Tachnotogies  Corp..  Windsor 
Locks,  CT. 


49  CFR  173.302.... 


9950-N., 


DOT-E  9950. 


9975-N.. 


DOT-E  9975 . 


10023-N — 


10037-N.. 


DOr-E  10023.. 


DOT-E  10037. 


Pyronelics  Devwes.  Inc.,  Denver, 
CO. 

Alked-Signal,  Inc.,  Morristown,  NJ .... 


Arttarican  Chroma  and  Chemicals 
Inc.,  Corpus  Chrisli,  TX 


NCH  Corporation,  Indng.  TX.. 


49  CFR  173.306, 175.3.. 


49  CFR  173.173.154. 


49  CFR  173.164.. 


49  CFR  173588- 


10057-N OOT-E  10057. 


10084-N.. 

10066-N.. 
100e6-N.. 


1010T-N.... 


101 11 -N.. 


10118-N.. 


OOT-E  10064. 


DOT-E  10086. 


DOT-E  10066. 


OOT-E  10107. 


O0T-E10111.™ 


Oar-E10116... 


10129-N — 


1013«-M_  flar-E10134. 


1013541.. 


Mauser  Packaging  Limited,  Litch- 
flekLCT. 


Applied  Companiea.  San  Fernando, 
CA. 


Conax  FtorkJa  Oxporation,  Peters- 
burg. FL 

Breed     Automdtlva     Corporatioa 
Booton  Township,  NJ. 


Beta  Power,  Ina,  Wayne,  PA.. 


49  CFR   178.115-7(a).   Part   173, 
Subparts  D,  E,  F  and  H. 


49  CFR  173.302(a).  175.3.  178.65. 


49  CFR  173.304.  178.36. 


Atlantic  Steamers  Supply  Co.,  Inc., 
Hoboken,  NJ. 


Western  Atlas  IntematxKWI,   Inc.. 
Houston,  TX 


D0T-E1O129_J  OHn  Ordnance  Oivisnn,  St  Peters- 
burg. FL 


•(3f«^tO«Si^. 


RuMl  Sytlams  Div.  of  AKad«gnal 
Aaroapaca  Co.  Tampa,  AZ. 


m. 


Omponton,      Ham- 


49      CFR      172.101,      173.88(g). 
173.94(a). 


49  CFR  173.206. 


49  CFR  173.86,  173.92.  175.3.. 


49  C:fR  173.102(a)(1).  175J . 


48  CFR  173.56- 


49  CFR  173J02. 17SJ,  178.44.. 


49  CFR  173.168— 


To  authorize  shipment  of  nitrogerv  supplied  durir>g  trana- 
portatwn  by  a  DOT  Specification  3AA  cyindsr  wHh  Ra 
valve  open,  to  a  non-DOT  apeafkAtion  conlairtar  de- 
auMied  aa  an  electrolyse  rrxxWe.  (Modes  1,  2.) 

To  authoriza  Iranaport  of  a  accumulator  charge  with  a 
mixture  of  nitrogen  and  hekum  to  6000  pal  with  an 
actuating  carthdga  in  the  vahre.  (Mode  1,  2.  3.  4.) 

To  authorized  aNpment  of  an  akjrainum/ lithium  aOoy 
(powder  artd  flake  form)  in  a  norvOOT  specification 
staimeas  Steal  portdUa  tank.  (Mode  1 J 

To  authoriza  use  of  large,  collapstola  plastic-lined  woven 
polypropylene  txjik  bags  having  a  capacity  of  approio- 
mately  2200  pounds  (100  kg.)  and  fitted  vvith  lop  wtd 
bottom  outleta,  lor  shipment  of  oxidoing  materials  (soMa 
only).fModBa1,2,3.) 

To  auttxxize  transport  of  a  chemical  kit  containing  corro- 
aiva kquids  and  sobds,  Bammabie  liquids  arxj  ORM-B 
matenals,  in  piasbc  and  ifia»»  bottles,  not  exceeding  2 
ourx»s  capacity  each,  with  a  screw  cap.  (Modes  1.  2.  3, 
4.5.) 

To  authorize  marxjfacture,  nwking  and  aala  of  norvOOT 
specification  steel  drums  o<  triple  seam  construction  in 
compkarx^e  with  DOT  Specification  17C  wit^  exceptions. 
(Modes1.2.3.) 

To  auttwrtze  manufactora,  marking  and  eel  of  non-OOT 
spedficatiorv  nonrefWatile  cylinders,  lor  shipmart  of 
compressed  air.  nitrogen,  argon  and  hekum,  daaaed  as 
nonflammable  gases.  (Modes  i,  2,  4.) 

To  auttxxize  manufacture,  marking  and  aal  of  nort-OOT 
spedftoMon  cylinder  for  inflatton  of  a  vacuum  packed 
life  raft  (Modes  1.  2,  3.  4,  5.) 

To  authorize  transport  of  airbag  gas  generators  containing 
a  flammable  sohd,  in  no<  rr>ore  than  85  grams  of  propel- 
lant  in  a  DOT  SpecificatKin  12B  fit>erboard  box,  gross 
weight  not  to  exceed  65  pounds.  (Modes  1,  2,  3.  4.) 

To  authoriza  franspori  ol  soM  metallic  aodwm  In  a 
ceramicelectrolyte  cup  containing  not  irxxe  than  15 
grams  of  sodkim  metal  aurrourxled  t>y  a  aulfv-carbon 
fiber  composite  wtvch  ia  contained  In  a  mikl  steel, 
hermetx^liy  sealed  shell.  (Modes  1,  4.) 

To' authorize  tranaport  of  Ine  throiMng  rockets  (originally 
classed  as  Class  B  axptoaives)  as  Class  C  expioaivaa  in 
limited  quantities  and  in  specified  packagings.  (Modaa  1, 
2.4.) 

To  auttxxize  tranaport  of  Claaa  C  aiqikwrvs  power  devtoes 
in  DOT  Spedftcabon  128  flbarboard  boxes  nstaad  of 
the  packagings  raquirad  by  49  CFR  173.102.  (Modaa  1, 
3.  4,  5.) 

To  MlMilta  ahipmant  of  am  ■gaoalin  projecMe,  Oaaa  A 
SKploaiwa  In  non-OOT  apacMcainn  packaging  approved 
by  the  US  Department  of  Defense.  (Modes  1,  2,  3.) 

To  auttxxiaa  manulactura,  mariaag  and  aate  of  a  nan  OOT 
Specification  fMaaure  vessel  comparable  to  a  OOT 
SpeaficatKin  3HT  cylinder  with  certain  axcepttons,  lor 
transportakon  af  aaraptassad  «aaaa.  Pi4odaa  1.  2.  Jl  4, 
5.)  __^_^ 

OOT  apaoMaaMaM««ort««alH«afiaaatmDteg«f  T- 
304  ilMilite  ai<  (MBda  14 
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New  Exemptions— Continued 


Application 
Na 


10142-N... 

10146-N.. 

10147-N.- 

10150-N.. 
10154-N.. 

101S6-N.. 

101S8-N.. 
10170-N.. 

10172-N.. 


ExemptonNo. 


DOT-E10142..... 

DOT-£10146.~ 

DOT-E10147._. 

DOT-E10150.... 
0OT-ei0154.... 


DOT-E  10156... 

DOT-E  10158 ... 
OOT-E  10170 


Applicant 


Tuacarora   Plastics.   Inc.,   Reston, 
VA. 


L'Air  Uquide,  Sas8«n«ge,  FR..« 


E  F  I  Cotporation,  San  Jose,  CA. 


Morton  Tt)iokol,  Inc.,  Brigtiam  City, 
UT. 


Olin  Corporation.  East  Alton,  IL.. 


Vw  Leer  Containers,  Inc..  Chicago, 
IL 


Dynamit  Nobel  Special  Chemistry. 

West  Germany. 
Cleveland   Container   Corporation, 

Cleveland,  OH. 


DOT-E  10172...  Hoover  Group,  Inc.  Beatrice,  NE. 


10175-N... 

10176-N... 
10177-N... 
10178-N... 

ioiei-N.. 


10197-N.. 
10247-N„ 


OOT-E  10175.. 

DOT-E  10176.. 

DOT-E  10177.. 

DOT-E  10178.. 

DOT-E  10181 .. 

DOT-E  10197... 
DOT-E  10247... 


Phillips  Container,  Cleveland,  OH.. 


Everaady  Battery  Company,   Inc., 
Cleveland,  OH. 

Schlumberger  Wen  Services,   Ro- 
•haron.TX 

BW/IP    International.     Inc.,     Van 
Nuy9,CA. 

Anglo  Airiines,  Limited,  Crainloy,  W. 
Sussex,  EngL 

Morton  Thiokol,  Inc.,  Brigham  City, 

UT. 
VIO  Metronics.  Santa  Oara.  CA. 


Regulation(s)  affected 


49  CFR  173.119(a)(23). 

173.245(a)<18),  178.210. 


48  CFR  1 73.31 5<a).. 


49  CPR  173.302(a)(1), 

173.304(a)(1),  175.3. 


49  CFR  173.91(a)(2).. 


49    CFR     172.300.     173.10(c)(g), 
173.107(c).  (g). 


49  CFR  175.3.  Part  173.  Subpart  F 


49  CFR  173.304.. 


49  C^R  178.16-7,  Part  173  sub- 
parts E. 


49  CFR  Part  173  Subparts  0  and 
T,  Section  173.266. 


49  CFR  Part  173  Subpart  F. 


Nature  of  exemption  thereof 


49  CFR  17i101,  172.400,  175.3.. 

49  CFR  173.80 

49  CFR  173.302.  175.3 

49  CFR  172.101,  175.30 


49  CFR  173.92.. 


49  CFR  173.4.. 


To  authorize  manufacture,  marking,  and  sale  of  a  non-DOT 
specification  corrugated  fibert>oard  boxes  with  har^- 
holes,  with  inside  glass  bottles,  for  ttie  trvisportation  of 
flammatrfe  and  corrosive  liquids.  (Modes  1,  2,  3,  4.) 

To  authorize  manufacture,  marlung  and  sen  of  super- 
insulated  non-DOT  specification  portable  tanKs,  for 
transportation  of  liquefied  helium,  refrigerated  liquid, 
classed  as  a  nonflammattle  gas.  (Modes  1,  3.) 

To  authorize  manufacture,  marXing  and  sell  of  non-DOT 
specification  fitser  reinforced  plastic  (FRP)  full  composite 
cyhnder  for  certain  flammable  and  rxxiflammable  gases. 
(Modes  1,2.3.4,5.) 

To  Butt>onze  transport  of  a  rocket  flare  in  a  MIL  Specific- 
tnn  MS18  fiber  tojbe  wtiich  is  equivalent  to  a  DOT 
Specification  15A  wooden  box.  (Modes  1,  3.) 

To  authorize  shipment,  in  bulk,  of  scrap  small  arms  primers 
and  flash  tut^es  which  are  contained  in  a  velostat  bag 
placed  in  2  polyethylene  bags  placed  in  a  W  galton 
rour>d  cardboard  container  covered  w<th  2  fuel  oil  with 
up  to  3  Of  the  W  gallon  containers  in  a  wooden  box. 
(Model.) 

To  auttvxize  manufacture,  marking  and  sell  of  a  non-OOT 
specification  comb<natx>n  packaging  consisting  of  an 
Inner  plastic  drum  in  a  steel  drum  overpcKk  for  the 
shipment  of  certain  corrosive  liquids,  n.o.s.  (Modes  1,  2. 
3.4.) 

To  auttHxize  use  of  three  norvDOT  specification  cylinders 
of  foreign  manufacture  tor  three  months.  (Modes  1,  3.) 

To  auttiorize  manufacture  marking  and  sell  of  a  norvOOT 
specification,  non-reusable,  removable  head  polyethyl- 
ene container  lor  the  shipment  of  flammable  solids, 
oxidizers,  and  organic  peroxides.  (Modes  1 ,  2.) 

To  authorize  manufacture,  marking  and  sale  of  a  non-DOT 
specification  rotationally  mokjed,  crosslinked  high  densi- 
ty polyethylene  portat>le  tank  erKlosed  within  a  protec- 
tiva  wire  fram,  for  the  shipment  of  corrosive  Ik^ids, 
flammable  liquids  or  a  oxidizer.  (Modes  1,  2.) 

To  auttKxize  manufacture,  marking,  and  sale  of  non-DOT 
specifications  S-galk>n  capacity  removable  head  polyettv 
yler>e  drums,  for  shipment  of  shipment  of  certain  corro- 
sive HquKls.  (Mode  1 .) 

To  authorize  shipment  of  certain  lithium  batteries,  classed 
as  flammable  solid,  in  specially  designed  packagings. 
(Modes  1.  2,  3.  4.) 

To  autfxxize  a  one  time  shipment  of  a  damaged  oil  well 
perforating  gun  containing  a  small  residue  of  explosives 
as  a  Class  C  explosive.  (Mode  1.) 

To  autfxxize  manufacture  marking  and  sale  of  a  norvDOT 
8pecifKatx>n  pressure  vessel  (container),  for  transporta- 
tion of  helium.  (Modes  1,  2,  4.) 

To  authorize  one-time  transportatkin  in  cargo  aircraft  of 
detonating  fuze.  Class  A  and  expkisive  poriectile, 
classed  as  Class  A  explosives.  (Mode  4.) 

To  authorize  use  of  a  non-(X)T  specification  iMOoden  box 
tor  transportation  of  igniters  for  rocket  motors.  (Mode  1.) 

To  authorus  shipment  of  permeation  devices  containing 
not  over  5  grams  of  vanous  hazardous  materials- 
flammable  arxj  nonflammable  compressed  gases  and 
Class  A  poisons:  Class  B  poisons;  vanous  Hqmds  wttictt 
are  both  flammable  and  poison  or  flammable  and  corro- 
sive. (IModes  1,  2,3,  4.  5.) 


Emergency  Exemptions 


Application 
No. 


Exemption  No. 


Regulalion(s)  affected 


Natutf  of  exemption  thereof 


EE4453-X.. 


EE  4453-X.. 


EE  4453-X.. 


DOT-E  4453. 


DOT-E  4453. 


DOT-E  4453. 


Thermex      Energy      Corporation, 
Dallas,  TX 

Woodard   Explosives,   Inc.,   Albu- 
querque, NM. 

Rour«dup  Powder  Comparty,  Inc., 
Milea  Qty,  MT. 


49  CFR  17i101,  173.114a(h)(3), 
176.415,  176.83. 

49  CFR  172.101.  173.114a(hK3), 
176.415.  176.83. 

49  CFR  17^101.  173.114a(hH3). 
176.415,  176.83. 


To  auttMxize  use  of  a  norvOOT  specification  bulk,  hopper- 
type  tank,  (or  transportation  of  blastir«g  aoent.  n.o.s.,  or 
ammonium  nitrate-fuel  oil  mixtures.  (Modes  1,  3.) 

To  authorize  use  of  a  non-DOT  specification  bulk,  hopper- 
type  tank,  for  transportation  of  blasting  agent,  n.o.s.,  or 
ammonkjm  nitrate-fuel  oil  nuxtures.  (Modes  1,  3.) 

To  auttxjrize  use  of  a  norvOOT  apeafication  bulk,  hopper- 
type  tank,  for  franaportation  of  blasling  agent,  ao.s..  or 
ammonium  nitrate-fuel  ori  mixtures.  (Modes  t,  3.) 
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Emergency  Exemptions— Continued 


Application 
No. 


EE6293-P — 
EE  7835-X.._ 

EE  7835-X„.„ 

EE  7887-X.„ 

EE  7887-X_.. 
EE  7887-X™ 


Ex«mp4k>nNa 


EE  7887-X.. 


EE  8230-X.._ 
EE  8348-X.... 


DOT-E  6283. 
00T-E7835. 

DCT-E7835. 


OOT-E  7887..... 


DOT-E  7887. 


DOT-E  7887 ._.. 


DOT-E  7887. 


Appik:am 


RegulattofKs)  affected 


EE  8363-X... 
EE8445-X.„ 


EE  8723-X... 
EE  8723-X... 
EE  B988-X... 


EE9066-X DOT-E  9066 


DOT-E  8230.. 
DOT-E  8348.. 

DOT-E  8363 .. 
DOT-E  8445.  . 

DOT-E  8723.. 
OOT-E  8723 . 
0OT-E8988. 


EE  9077-X.. 

EE  9077-X.. 

EE9110-P.. 
EE  9181-X.. 


EE9549-P.. 
EE  9595-X.. 


EE  9694-X.. 


OOT-E  9077.. 

DOT-E  9077. 

DOT-E  9110. 
DOT-E  9181 . 


IRECO,  Inoorporated,  Salt  Lake 

aty.  UT. 
National  Wekters,  Charlotta,  NC 


National  WeMers  Supply  Cc  Inc., 
Charlotte,  NC. 


Estas   Industries,   Inc. 
CO. 


Flight  Systenw,  Inc.  Raytown,  MO. 


Flight  Systems,  Inc.,  Raytown,  MO. 


Estes   Industries,   Inc.,   Penrose. 
CO. 


Seastar  Chemicals.  Skjney,  British 
Cokimbia.CN. 

Frell,  Inc.,  Corpus  Christi,  TX. — 


IMR    Powder    Company,    Platts- 
burg^NY. 

SET  Environmental.  Inc,  Wheat- 

maiL 


Wampum     Hardware    Company. 
New  Galileo,  PA. 

Roundup  Powder  Company.  Inc., 
Miles  City,  MT. 

Baker  Sand  Control.  Houston,  TX.. 


Volkswagen    of    America,    Inc., 
Troy,  Ml. 


49  CFR  173.21(b),  173.248 

49     CFR     177*48.     Piit     107. 
AppeaBd). 


49  CFR  177.848,  Part  107,  Ap- 
pondb(.B(1). 


49  CFR  172.101.  173.111,  175.3, 
Pwt  107,  AppendU  8. 


49  CFR  ITaiOI.  173.111.  175J, 
Pwt  107,  AppwtdK  B. 


49  CFR  172.101,  173.111,  175.3, 
Pwt  107,  Appendbr  B. 


49  CFR  172.101,  173.111,  175.3, 
Part  107,  Appendix  B. 


49  CFR  173.268(b)(6), 

173.269(a)(4). 

49  CFR  173.119(a),  173.1 19(m), 

173.245(a).  173.346(a), 

178.340-7.  178.342-5. 
178.343-5. 


DOT-E  9549. 
DOT-E  9595. 


00T-E9694. 


Central  Vermont  Railway,  Itk.,  St 
Albans,  VT. 

Central  Vermont  Railway,  Inc.,  St 
Albana,VT. 

Gertaral   Plastics  and  Cttemicals 

Co.,  NatKk,  MA. 
Honeywell,  Inc..  Horshant,  PA 


Mecano-Tech,  Inc.,  Houston,  TX .... 
IRECO,  Incorporated.  SaK  Lake 
aty,  UT. 


Al  Pure  Chemnal  Company,  Inc., 
Tracy,  CA. 


Nature  of  exemption  thereof 


49  CFR  173.93(a).. 


49  C^FR.  Part  173,  Subparts  D,  E. 
F.H. 


49  CFR  172.101.  173.114a(h)(3). 
176.415, 176.83. 

49  CFR  172.101,  173.114a(h)(3), 
176.415,  176.83. 

48  CFR  172.101, 173.110, 173.80, 
17S.30. 


49  CFR  171.11   (see  paragraph 


49  CFR,  Parts  100-177.. 


49  C^FR,  Parts  100-177.. 


49  CFR  173.163 

49  CFR  173.206,  173.21.  173.247. 


48  CFR  173.100(v).  175.30. 

49  CFR  173.64, 173.86 


49  CFR  173.315(0(13), 

173.33(fX9),  173.33(h)(5)(i). 


To  becorrte  a  party  to  exemption  6293.  (Mods  1.) 

To  suthorize  transport  of  comprsissd  gas  in  cylindors 
beahng  the  flammablo  gas  labsl,  ttw  ooddbor  label,  or 
Itts  poison  gas  label  and  lank  car  Iwiks  bsaring  tm 
poison  gaa  labsl  on  the  same  vehicts.  (Mods  1.) 
To  authorize  transport  of  compressed  gas  in  cylirkjers 
beanng  the  flammable  gas  label,  the  oxidizer  labsl,  or 
9»  poison  gas  label  and  tank  car  tanks  beering  tt>s 
poison  gas  labai  on  the  same  vehtcte.  (Mode  ^ .) 
To  autfxxize  shipment  of  sodium  nitrate  m  a  polypropy^ 
one  bag  made  of  9  denier  polypropylene  fibers  spun 
continuously  to  form  s  sheet  weigliing  al  least  3.5 
ourtces  per  sq.  yd  with  an  inner  lirwr  of  4  mH  thick 
polyethylene.  (Modes  1.  2.  3.  4,  5.) 
To  autfxxize  transport  of  certain  toy  propellant  devices 
and  igniters,  in  DOT  Specification  ISA.  158,  16A  or 
19A  wooden  boxes,  or  DOT  Specification  128  fiber- 
board  boxes.  (Modes  1,  2.  3,  4,  5.) 
To  authorize  transport  al  certain  toy  propoHairt  deviooo 
arx)  igniters,  in  DOT  Specification  15A,  158,  16A  or 
19A  wooden  boxes,  or  DOT  Speofwation  128  fiber- 
board  boxes.  (Modes  1 ,  2.  3,  4,  5.) 
To  autfxxize  transport  of  certain  toy  propellant  devices 
and  igniters,  in  DOT  Specification  ISA,  1S8,  16A  or 
19A  wooden  boxes,  or  DOT  Specificatkxi  12B  fibar- 
board  boxes.  (Modes  i,  2.  3,  4,  S.) 
To  autfxxize  sfiipment  of  certain  oxidizers,  in  norv-DOT 
specificatkxi  Inaide  corrtainers  packed  in  DOT  Specifi- 
catxxi  33A  single  bottle  case.  (Modes  1,  2,  3,  4.) 
To  autfxxize  marxifacture.  marking  and  sale  of  rton-OOT 
specification  cargo  tanks  complying  gerwrally  with  DOT 
Spedffcatkxi  MC-312  except  for  bottom  outlet  valve 
variation,  for  tranaportatxxi  of  flammable  or  corroalvo 
waste,  liquids  or  semi-solkte.  (Mode  1). 
To  autfxxize  shipment  of  certain  solid  propellant  expto- 
alves  in  metal  canntsters  overpacked  in  DOT  Specifica- 
tkxi 12H  65  fiberboard  boxes.  (Modes  1.  3.) 
To  autfxxize  shipment  of  varxxis  hazardous  substances 
and  wastes  packed  inside  plastic,  glass,  earthenvrare 
or  metal  containers,  overpacked  in  a  DOT  Specifk:abon 
removable  head  steel,  fiber  or  polyethylene  drum,  only 
lor  tfie  purposes  of  disposal,  repad(aging  or  reprocess- 
ing. (Model.) 
To  authorize  use  of  norvOOT  specification  rrxjtor  vehicles 
arx)  portable  tanks,  for  bulk  shipment  of  certain  blasting 
agents.  (Modes  1,  3.) 
To  auttwrize  use  of  non-OOT  specification  rTx>tor  vehicles 
and  portable  tanks,  for  bulk  shipment  of  certain  blasting 
agents.  (Modes  1,  3.) 
To  autfxxize  transport  of  charged  oil  wen  guns  as  Ciaas  C 
expk>8ive  wf>en  tt>e  net  weigfit  of  exptosive  matehal  In 
tfw  vehx:le  or  vessel  does  not  exceed  200  pounds. 
(Modes  1,  3,  4.) 
To  authorize  transport  of  an  airbag  gas  ger>arator  as 
flammable  solkf.  in  a  tx>x  constructed  of  single  wan 
corrugated  fit>ert>oard  with  an  mside  styropor  contairter 
insert  for  shock  at>sorption.  (Modes  1 ,  2,  3,  4.) 
To  authorize  transport  of  raituray  track  torpedoes  and 
railway  fusees  in  flagging  kits  constructed  of  24  gauge 
galvanized  steel.  (Mode  1.) 
To  authorize  transport  of  railway  track  torpedoes  arxl 
railway  fusees  in  flagging  kits  constructed  of  24  gauge 
galvanized  steel.  (Mode  1.) 
To  bocoTTM  a  party  to  exemption  9110  (Modes  1,  2,  3.) 


To  authorize  transport  of  litfiium  metal  and  a  thionyl 
chkxkle  solutxx)  In  the  same  non-DOT  specificatkxi 
stainless  steel  vessel.  (Mode  1 .) 
To  become  a  party  to  exemption  9549  (Modes  1.  3,  4.) 
To  suthorize  transport  of  certain  unapproved  Class  A 
oxpk>slves  for  disposal  in  packagings  not  proiontfy 
auttxxized  for  Class  A  explosives,  in  metal  or  fiber 
drums  not  exceeding  5S-gaHon  capacity  with  liners 
consisbng  of  two  polyethylene  leak-proof  bags.  (Mode 

1.) 
To  authorize  use  of  MC-331  cargo  tanks  equipped  with 
angle  valves  artd  pressure  relief  valves  not  presently 
authorized  in  the  regulatkxw.  (Mods  1.) 


-i^m 
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Embi^mcv  ExEMPTiONa-Conlnued 


Application 
Na 


EE  9779-X.- 

E£084«.X-. 
EE1«064-X„. 

EE  totao-x.. 

EE  10180-X.. 


EE10199-N... 
EE  l»19e-X.- 
EE10223-N- 

EE  xozai-H.. 

EE  We47-N ._ 

Eei0250-N... 
EE  102SO-X_- 
EET0251-N. 
EEf0252-N.„. 

EE  10253-N._ 
EE10254-N.... 


N«L 


DOT-E  •77»_ 

DOT-E084«._ 
OOT-E  10054 
DOT-E  10180 


DOT-6  10188  .. 

DOT-E  10198 - 
DOT-E  tOWft. 


CoMvonencA     Mann*     PtodxKXa, 


CoowenMnc*    Marin*    Roducts, 
Inc.,  GtaiKl  Rapida.  Mt. 


BAJ.  UA  Am)*^  Untod  Kingdon. 
England. 

BAJ,  Ltd,  BanwaO,  England 


DOT-E  102234  TP1  Intafnational  Airways,  Miami, 
FL. 


DOT-E  10237- 


DOT-E  10247. 


DOT-E  10250. 


DOT-C 10251 . 


DOT-E  10252. 


DOT-E  10253. 


DOT-C  10254.- 


AppHcant 


li 
Hot)t>S,NM. 


Inc., 


HaMNoM  Standard  Div..  Unttod 
Tacfwalegiaa  Carpi.  Windsor 
iMliatCT. 

Spartuwr  Charm  al  Manutectuhng 
Caryoraiioix  eardana,  CA: 


LaRoctM  Chamicai  Ineorpocatad, 
Baton  Roug*.  UL 


! 


VIO  Matronicav  Sw«ta  Clara.  CA —  1 48  CFH  173.4 


Conaolidata<t    Rail     Corporation, 
Ptiiladalphia.  PA. 


DOT-E102SQ.4Conaolida(Bd     Rait     Corporation, 

,     PTiiladelphia.  PA> 


Borden  Packaging  and  Irvlustrial 
Products,  Cotumbua,  OH. 

DoM»  Coming  Corporation,    Mid- 
lan4,Ml. 


Draw  Industrial  DiMSion,  AsMaad 
Chawical    Comparty,    Boonton. 


Univarsity  of  Taxaa  MkD.  Ander- 
■on^  Cancar  Canter,  Houston, 
TX 


aflectad 


4»      CFH      t73.ftfl^       17*245, 
178.253. 


49CFR  173.302.. 


49  CFR  174.2a«S._ 


49  CFR  173.304(a«21,  r73l34W~ 


49  CFR  173.304(a)(2).  17a34(d).. 


49  CFR  173.206(f). 
49  CFR  173.206(f). 
4»CFB  172.1 01 -_. 


48  CFR    173.2S(c)(2),    174.S0(di 
179.102-2. 


49  CFR  173.314(c),  Part  179 . 


49  CFR  173.314(c),  Part  179 . 


49  CFR  173.314(c),  179.106-3(c).. 


49  CFR  173.314(c) 


49    CFR    17M9,    178.253. 
173,  Subpart  D.  F. 


49  CFR  178.104-3(a). 


Nature  of  SKampfcr^  Aaraaf 


To  auflwrlza  manufadwa,  marlung  and  aai»  q>  norvOOT 
specification  portable  tanks  manifolded  together  witfwi 
•  ftaHw  m4  sacursly  mowMed  on  a  track  ctMssia. 
(Mode  1 ) 

To  auttKxIze  shipment  of  nitrogen,  comprassed,  classed 
as  nonflammable  gas,  in  a  non-DOT  specification  pack- 
t0K9.  (Modaa  1.  Z) 

To  permit  tha  shipping  papers  for  packaging  in  non- 
placarded  trailers  and  containers  to  b«  kept  on  ttw 
trailers  and  containers  themselves.  (Mode  2 ) 

To  MMiialkblHB,  ma)ti  and  sell  eyiindera  »n^  to  DOT 
Specification  39  wikiout  a  relief  device  to  be  used  as  a 
fire  extinguisher  charged  with  a  nonfiamraabla  Kquefied 
compressed  gas.  (Mode  1.) 

To  rr«nufacture,  mark  and  sell  cylifxJers  similar  to  DOT 
SpaoflcaaoR  39  laMiuul  a  lelM  d«ne*  to  tta  used  as  ■ 
fire  extinguisher  ctiarged  iwith  a  nonflammable  kquefied 
compressed  gas.  (Mode  1.) 

To  authorize  transportation  of  a  Sea  Petrel  Aerial  Target 
eontairang  Mhium  battsnes  sMcti  ai*  nsA  aothorlzed 
urxjer  regulations.  (Modaa  1,  3.) 

To  authorze  transportation  of  a  Sea  Petrel  Aerial  Target 
containing  lithium  batteries  ««t)ich  are  not  authorized 
undar  wgutaHoas.  (Modea  t,  X) 

To  authorize  one  firoa  tansport  of  rocket  antmudition  with 
axplosrve  proiectile,  Class  A  explosive  in  cargo  aircraft. 
(Mode  4.) 

To  anthonaa  kansport  of  a  DOT  SpaeiffcatOA  1O5AS00W 
tank  car  tank  wMi  a  dafectiva  safety  relief  valve  but 
equipped  with  a  "C"  kit  for  the  transportation  of  chto- 
rtna  iwdua  (Mode  Z) 

To  authonze  sh^xnent  of  permeatxxi  devices  containing 
not  over  5  grams  of  various  hazardous  materials- 
flammable  and  nonflammable  comciressed  gases  and 
Class  A  poisons;  Class  B  poisons;  var)oua  liquids  which 
SMbotk  fliBisNiMu  and  poisoAor  flammable  andcono- 
sive.  (Modea  1,  2,  3,  4,  Si) 

To  authorize  a  one-time  Mpmam  of  a  residua  of  vinyl 
cftkMda  iM  a  daoNgad  tarupt— %  nepairad  DOT  S|9aa. 
ficabon  ^^^J34Cm  tank  ear.  (Mode  2.) 

To  authorize  a  one-time  shipment  of  a  resklue  of  vinyl 
chkxida  In  a  damaged  tamporanly  repaired  DOT  Speci- 
lk»tk)n  112T340W  tank  car.  (Mode  2.) 

To  authorize  a  one-time  shiprnern  of  a  resiULie  of  vinyl 
chiond*  in  DOT  gpaciflcaUoo  ia5A200W  tank  cm% 
without  head  shiekJa  and  thermal  protection.  (Mode  2.) 

To  autfxxize  a  one-time  shipment  of  a  DOT  Specification 
lOSAOOOW  iKik  ca»  fMled  with  hydivgan  cttlocida.  caliig- 
arated  hiuid;  laaa  Stan  the  required  mimmum  permitted 
filling  density.  (Mode  2.) 

To  authorrza  use  of  a  norr-DOT  spacificaAan  rotatenaffy 
tnokled,  cross-linked  polyethylene  portable  tank  erv 
ckwed  mnthin  a  protectiva  steel  frame  tor  tt>e  shipment 
of  certain  flammable  liquids  or  corrosive  liquids.  (Mode 

y> 

To  authorize  us*  of  DOT  specification  5M  packages  with 
a  greater  gross  weight  than  normally  authorized,  (Mode 
1) 


Note-.— The  above  listed  exemptiona  sppearing  witii  a  suffix  X  have  been  granted  eme«gency  extension  of  their  axpiraOon 


Withdrawal  Exemptions 


Applicatio* 
No. 


578e-P 

705a-X 

8698-^ 

882*-P 

917»-»l 


Sua  RMning  and  MlBkaliiif  Ci>apan;t 

Philadelphia.  PA. 
PnoMn  Inc.  Moantoin  V'lear.  CA. 


ladUBtn#  Gaaaac  ttic, 
Inc^ 


UnioA 
OaaftusyiCr. 

CeanpMlatod    M(rik>a    Sanioes, 
TX. 


MarMnga.  Inc.  Hio^iant.  MMl- 


49  CFR  172.101.  173.314(c) _ 

4»CFR  172.101. 172488.  175J 

40  CFR  173.320.  176.76 

49  CFR  172.101.  172.204(c)(3),  173.27, 
175.30(a)(1).  175.320(b),  Part  107,  Ap- 
parMJu  B. 

48  CFH  17X1 » 


Nature  oC  axemptlon  iheraDf 


To  become  a  party  to  exeniption  5792  (Mode  2) 

To  aottmriae  sMpmenl  of  batteries  containing  MNum  anf  othor 
mafsnals,  cHaoaad  as  ftammaMe  soM  (Modea  f,  2.  3,  4,  5) 
To  become  a  party  to  axenip«on  8698  (Mode  3) 

To  become  a  party  to  exemption  8824  (Mode  4) 


lo  aalhOKsa  shipment  of  paim.  classed'  aa  a  Bawaiiatjia  tqiM,  In 
non-DOT  spedficaltopn  mstal  portable  tanks  not  to  exceed 
200  gallon  capacity.  (Mode  1) 
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Withorawal  Exemptions— Continued 


Application 
Na 


9324-N — 
9557-N — 
991 9-N — 


10091-N — 


10091-P.. 


Applicant 


Walker  Systema.  Inc.  Houston.  TX.. 


Delawwa  Valley  Industrial  (aases.  Inc., 
Walarford  WorXs,  NJ. 

Ethyl  Corporation,  Baton  Rouga,  LA 


ANargan  Ofrtical,  Irvina,  CA..... 


AHargan  Optical,  kvina,  CA..- 


Regulation(s)  aflectad 


48  CFR  173.277(aK8)» 


49  CFR  173.34(1). 


49  CFR  173.304.. 


48  CFR  173.1200(aK8)fiiHa). 


„.  48  CFR  173.1200(a)(8)(ii>(a).. 


Natufa  of  axamplion  tharaof 


To  authoriza  ahiprrtarN  of  aodkm  hypochtoma.  claaasd  a*  8 
oonoaiv*  fnaMrW,  m  non-OOT  apadfication  cargo  tvtks  mada 
of  MtvUunt  (Modal) 

To  authortza  rebuikfing  of  DOT  Spacifk«tkxi  4B.  4BA  and  4BW 
cylirKlars  in  a  configuration  other  than  Iha  ongmal  method  of 
ntanutocturing.  (Modaa  1, 2, 3, 4,  5) 

To  withortza  ahipmant  ol  a  ffarrvnabta  gaa,  ft.o.aM  aifilch  la  8 
tnbrtura  of  up  to  27%  dknelhyl  dtoulfida  In  math^  marcaptafv 
as  nammabia  gaa.  In  a  DOT  Specification  105A300W 
.(Moda2) 

To  authortza  ahipmant  of  a  buffarad,  normal  aaiina  praasutizad 
with  nItPogan  gaa  wftich  la  r>ontOKic  norvflammabla  arid  nonhy* 
drocartMn  aa  an  aaroaol  Conaumar  Ckimmodtty.  ORW-O,  in 
plastic  containars  whch  have  been  watarbath  tested  at  100 
degree  F.  (Modes  1,  2,  3.  4,  5) 

To  become  a  party  to  exemption  10091  (Modea  1.  2,  3,  4.  S) 


Denials 

7648-P    Request  by  Blue  &  Gold 
Aviation  Services,  Brigham  City,  UT 
to  authorize  carriage  of  aerial 
illuminatinH  flares  for  testing  purposes 
in  cargo-omy  aircraft  denied  July  24. 
1989. 
9806-X    Request  by  Stone  Container 
Corporation,  Schaumburg,  IL  to 
authorize  manufacture,  marking  and 
sale  of  large,  collapsible  polyethylene- 
lined  woven  polypropylene  bulk  bugs 
having  a  capacity  of  approximately 
2200  pounds  each,  and  top  and  bottom 
outlets,  for  shipment  of  corrosive 
soUds  and  nitrates  denied  September 
7.1989. 
9806-X    Request  by  Stone  Container 
Corporation/Bag  Division. 
Schaumburg,  IL  to  auhtorize 
manufacture,  marking  and  sale  of 
large,  collapsible  polyethylene-lined 
woven  polypropylene  bulk  bags 
having  a  capacity  of  approximately 
22JO0  pounds  each,  and  top  and  bottom 
outlets,  for  shipments  of  corrosive 
soUds  and  nitrates  denied  September 
7.1969. 
9863-N    Request  by  Liquid  Air 
Corporation,  Wahiut  Creek.  CA  to 
authorize  retesting  of  DOT 
Specification  3,  3A.  3AA.  3AX  and 
3AAX  cylinders  by  acoustic  emissions 
testing  denied  August  11. 1989. 
9863-P    Request  by  L'Air  Liquide  Corp.. 
Le  Blanc-Mesnil,  France  to  authorize 
retesting  of  DOT  Specification  3.  3A, 
3AA,  3AX  and  3AAX  cylinders  by 
acoustic  emissions  testing  denied 
August  11. 1989. 
10054-N    Request  by  Norfolk  Southern 
Corporation  and  Subsidiaries. 
Norfolk.  VA  to  permit  the  shipping 
papers  for  packaging  in  non-placarded 
trailers  and  containers  to  be  kept  on 
the  trailers  and  containers  themselves 
denied  July  27. 1989. 
10112-N    Request  by  U.S.  Chemical  & 
Plastics.  Canton,  OH  to  authorize 


shipment  of  Methyl  ethyl  ketone 
peroxide  solution,  classed  as  an 
organic  peroxide  in  four  tubes  placed 
in  a  polyethylene  bag  tied,  containers 
without  labehng  denied  July  24. 1989. 

10136-J^    Request  by  Mitisubishi 
International  Corporation.  New  York, 
NY  to  authorize  a  shipment  of  Nitric 
Acid  [over  40%),  classed  as  an 
oxidizer  in  a  non-DOT  55-gallon  steel 
dnmi  with  a  polyethylene  uner  denied 
luly  19. 1989. 

10179-N    Request  by  USA  Fertilizer 
Inc..  Pocatello.  ID  to  authorize 
transport  of  Sulfuric  acid  classed  as  a 
corrosive  material  in  non-DOT 
specification  mild  steel  containers 
cradle  supported  and  set  in  pairs, 
ridgidly  mounted  on  2  truck  flat  beds 
with  each  pair  of  tanks  coupled 
together  with  piping  at  the  top  denied 
July  27, 1989. 

10283-N    Request  by  Pan  Aviation,  Inc., 
Miami.  FL  to  authorize  carriage  of 
various  explosives  by  cargo  aircraft 
denied  October  13, 1989. 

Issued  in  Washington.  DC  on  November 
24.1989. 

Suzanne  Hedgepeth. 
Chief,  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  89-28805  Filed  12-6-49:  8:45  am] 
BiLUNO  cooc  4ai»-ao-ii 
Date:  December  5, 1989. 


DEPARTMENT  OF  THE  TREASURY 

Public  Infmmatlon  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0001 

Form  Number  CF  7509 

Type  of  Review:  Revision 

Title:  Air  Cargo  Manifest 

Description:  The  CF  7509  is  the  source  of 
information  that  provides  for  the 
accountabiUty.  integrity  and  security 
of  goods  in  air  commerce  that  are 
imported  into  the  United  States. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  150 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping:  34  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  116,586  hours 

Clearance  Officer  Dennis  Dore  (202) 
535-0267,  U.S.  Customs  Service. 
Paperwork  Management  Branch, 
Room  6316. 1301  Constitution  Avenue, 
NW..  Washington,  DC  20229. 

OMB  Reviewer  Milo  Sundeihauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand.    ' 

Departmental  Reports  Management  Officer. 

[FR  Doc  89-28817  Filed  12-8-88;  8:45  am] 
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«H;b(fc  Infonnation  Collection 
#Qu>reni«nts  Submitted  to  0MB  for 

Data.  Decembet  S.  1980. 

The  Department  of  Treaaury  has 
submitted  tLe  fbUowiog  pubtic 
infonnation  collection  requiremenlfs)  to 
OhS  tor  nvien  and  ctearaiice  oncier 
the  Paperwork  Reduction  Act  of  1980. 
Pubkc  L.aw  96-5 U.  Copies  of  the 
Bvkmkmonks}  may  be  obtaiiied  by 
calfeg  the  Treaswy  Boresu  Qetnatce 
Officer  listed.  Comments  regarding  this 
infjannatiou  coQectioa  shoukl  be 
addnssed  to  the  OMB  reviewer  listed 
and  to  tfee  Treesmy  Deperrtmenf 
Clearance  Officer.  Department  of  tlie 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue.  NW..  Washington,  DC  20220. 

Internal  Reveoue  Seivice 

OMB  Nwaber.  1545^229 
Form  Number  KS  640e 
Type  of  Review:  RevlsioB 
Title:  Short  Fona  Application  fo> 

Determination  for  Amesdmeiit  of 

Employee  Benefit  Plan. 
Description:  This  form  is  used  by  certain 

employee  plans  who  want  a 

determination  letter  or  an  araendmeizt 

to  the  plan.  The  information  gathered 

will  be  used  to  decide  whether  the 

plan  is  qualified  imder  section  #01(a). 
Respondents:  Busioeese*  or  olher  f«- 

profit.  Small  businessee  or 

orgaAizatioDS> 
Estimated  Number  of  Respondents/ 

Recordkeepers:  16,000. 
Estimated  Burden  Hours  Per  Response/ 

Recordkeeping: 


Recordkeeping,  12  hours,  55  minutes. 
Learning  about  the  few  or  Are  form,  3 

hours,  ♦!  niinntea. 
Preparing  the  fom,  ft  hoots.  51  aiautes. 
Copying,  agsembling,  end  scndtfig  tho 

form  to  IRS,  48  minutes. 
Frequency  of  Response:  On  occasion. 
Eatkaated  Total  Reporting/ 

Mm:ordk(wt,viHf  Burden:  387,840  hows. 
Ctearance  Officer  Garrick  Shear  (202) 

535-4297,  Lntemal  Revenue  Service, 

Room  5571, 1111  Constitution  Avenue. 

NW.,  Washington,  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf  (202) 

396-6080,  Office  of  Management  and 

Budget  Room  3001,  New  Executive 

Office  Building,  Washington,  DC 

20663. 
Lois  K.  nonsncl. 

Departmental  Reports  Management  Officer. 
FR  Doc.  89-28818  Filed  12-8-69;  8:45  am] 
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Inlenul  Rwonoo  Secvloo 
[Detegafioo  Order  No,  218^  Rev.  21 

Delegation  of  AuttKirlty 

agency:  Interaal  Revenue  Service. 

Trcasvy. 

action:  Delegation  of  AuAority. 

summary:  This  delegatiofi  ortter  has 
been  revised  to  reaiove  the  expiration 
date  oi  tbe  authocity  delegated  therein 
to  the  Director.  Aastin  Compliance 
Center,  since  the  Center  will  be  a 
permanent  operation.  The  texf  of  the 
delegation  order  appears  below. 
EFFECTIVE  OATC  December  11. 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Melva  Scruggs,  PFR:P:0.  Room  3139. 
mi  Constitution  Avenue,  NW.. 
Washington.  DC  20224.  Telephone:  202- 
566-4273.  (not  •  tolHree  telephone 
number}. 

Older  No.  218  (Rev.  2) 

Effective  Date:  December  11, 1989. 
Austin  Compliance  Center 

1.  Pursuant  to  the  authority  vested  in 
the  Commissioner  of  Internal  Revenue 
by  TO  150-10, 1  hereby  delegate  to  the 
Director,  Austin  Compliance  Center,  all 
authorities  delegated  to  Directors, 
Service  Centers,  that  are  required  and 
necessary  to  administer  and  enforce  tbe 
internal  revenue  laws  with  respect  to 
the  Collection,  Criminal  Investigation 
and  Examination  programs  and 
activities.  This  authority  may  be 
exercised  and  redelcgated  consistent 
with  the  authorities  delegated  to 
Directors,  Service  Centers. 

2.  As  of  the  effective  date  of  the 
Order,  all  personnel  performing  any 
previously  delegated  function  prior  to 
the  effective  date  of  this  Order  are 
hereby  authorized  to  csirtinue  to 
perform  such  fsndicD  mtil  ckanged  by 
ai>propriate  aothority. 

3.  Ddegation  Ordei  Now  21S  (Rev.  1). 
effective  October  1, 1988.  is  superseded. 

Dated:  Novcmbei  30, 1989. 

Approved: 
Charles  H.  Btannan, 
Deputy  Commisaioner  (Operetioas). 
[FR  Doc.  89-26879  Fiktf  t2-»-W:  ai4S  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  noCces  of  meetings  put)Ushed 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  U  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 

December  6, 1989. 

DATE  AND  Twe  December  13, 1988.  lOKX) 

a.m. 

PLACE:  825  North  Capitol  Street.  NE., 

Room  0306,  Washington,  DC  20426. 

STATJS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Nota.-^tem8  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  MRSON  TOR  MORS 
information:  Lois  D.  Cashell,  Secretary. 
Telephone  (202)  357-6400. 

This  is  list  of  matters  to  be  considered 
by  the  Commission.  It  does  not  include  a 
listing  of  all  papers  relevant  to  &e  items 
on  the  agenda;  however,  all  public 
documents  may  be  examined  in  the 
Reference  and  Information  Center. 

ConseBt  Powar  Agenda.  SOTth  Meeting — 
DecembOT  IS.  1939.  Regular  Meeting  (lOM 
ajD.) 

CAP-1. 
Project  No.  3195-031,  Sayles  Hydro 
ABSodstion 
CAP-2. 

Project  Na  1(^75-001.  May  Creek,  Inc. 
CAP-3. 
Project  Na  10745-001.  Robert  Hoe 
Project  .Na  10602-001,  Grover-KeBy  Na  2 
end  RK4)K 
CAP-4. 
Docket  No.  11189-11-001  Metropolitaa 
District  CommiMion  <rf  Boston 
C\P-6. 

Docket  No.  UL89-5-001,  City  of  Niles 
CAP-6 
Project  No.  4412-008,  Thomtoa  Leke 
Resource  Company 
CAP-7. 
Project  No.  4435-«08.  Damoation  Peak 
Power  Company 
CAP-6. 
Project  Nos.  271&-013  and  OlS,  Vir^a 
Electric  and  Power  Company 
CAP-9. 
Project  No.  7497-004.  Metropolitaa 
Sewerage  District  of  Buncombe  County, 
North  Carolina 

CAP-ia 

Docket  No.  EL89-8-0C2.  North  Aiaerican 
Hydro,  Inc. 
CAP-11. 
Project  No.  10705-000,  Alpyn  Creek 
Development  Coiporatioa 
CAP-12. 


Docket  No.  EL90-1-000,  Enerco 
Corporation 
CAP-13. 
Docket  Nos.  ER9O-2»-flO0,  ER8&-66— 000, 
ER89-125-000,  ER89-228-000  and  ERa9- 
633-OOa  Canal  Electric  Company 
G\P-14. 
Docket  No.  ER9O-2&-0O0.  American  Electric 

Power  Service  Corporation 
Docket  No.  ER89-470-000,  AEP  Generating 
Company 
CAP-IS. 
Docket  Na  ER64-500-009,  Union  Electric 
Company 
CAP— W. 
Docket  Nos.  EM4-5n-007,  ER8S-488-003 
and  ER8&-30O-003,  Utah  Power  «  Light 
Company 
CAP-17. 
Docket  Nob.  EP.88-107-005,  ERe7-327-002 
and  ER88-397-001,  Pacific  Gas  and 
Electric  Company 
Docket  No.  EL89-34-000.  Northem 
California  Power  Agency  v.  Pacific  Cas 
and  Electric  Company 
CAP-18. 
Docket  No.  EL89-7-001.  Louisiana  Power  & 
Li^t  Company 
CAP-19. 
Docket  No.  ERM- 560-013,  Union  Electric 
Company 
C/J»-20. 
Docket  No.  QF9a-8-000.  Pinellas  County, 
Florida    - 
CAP-21. 
Docket  No.  ER84-560^22,  Union  Electric 
Company 
CAP-22. 
Docket  Na  ER88-411-00a  Vermont  Electric 
Power  Company 
CAP-23. 
Docket  No.  ELa»-5O-00a  Golden  Spread 
Electric  Cooperative,  Inc.  v. 
Southwestern  Public  Service  Company 
Docket  No.  EL69-51-000,  Lubbock  Power  & 
Light  Company  of  the  City  of  Lubbock. 
Texas,  and  the  Cities  of  Brownfield. 
Floydada,  and  Talia,  Texas  v. 
Southwestern  Public  Service  Company 
CAP^24. 
Docket  Na  EL89-64-O0a  Department  of  the 
Navy  v.  Pacific  Gas  and  Electric 
Company 

Consent  MiscelianeoBS  Agenda 

CAM-1. 
Docket  No.  RM8»-15-O0a  Generic 
Determioation  of  Rate  of  Return  on 
Commea  Equity  for  Public  Utilities 
CAM-2. 
Docket  No.  RM8»-«-001,  Establiakmant  of 
Deadlines  iat  First  Sellers  to  Make  and 
Report  Refunds 
CAM-3. 
Docket  No.  GP88-27-000,  Quintana 
Petroleum  Corporation,  NGPA  { 103 
Determinatioa  State  of  Louisiana 
Department  of  Natural  Resources 
CAM-4. 


BEST  COPY  AVAILABLE 


Dodeet  No.  GPM^tS-OOt,  Placid  Ol 
Conpaay 

Consent  Gas  Agenda 

CAG-1. 
Docket  Wo.  BfW  41  eofl,  TriiMiiiefcui 

K|Mliae  CcBvanjr 
CAG-t 

Omitted 
CAG-a. 
Docket  Noe.  TM9e-7-Z&-000.  fiOl,  602, 
TMBa-8-28-<>Q0. 801  and  002,  Panhandle 
Eastern  Pipe  Line  Company 
CAG^ 
Docket  Nos.  TM9e  4  »<100. 001  and  002. 
Ttunkline  Cas  Company 
CAG-6. 
Docket  Nos.  RPB8-2I7-013  and  914,  CNG 
Transmission  Corporation 
CAG-6. 
Docket  No.  RP8&-Z30-00t  E!  Paso  Nataral 
Gas  Company 
CAG-7. 
Docdcet  No.  CP86-13&-ei3,  Texas  Eastern 
Transmission  Corporation 
CAG-J?. 
Docket  Nos.  RPB9-96-000  and  RP89-133- 
000,  Colorado  Interstate  Gas  Company 
CAG-0. 
Docket  Nos.  RP90-40-«n  and  CP87-554- 
003,  Algonquin  Gas  Transmission 
Company 
CAG-10. 
Docket  No.  RP82-55-046,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-11. 
Docket  No.  RP9O-Sl-O0a  ARCO  On  and 
Gas  Company,  Texaco  and  Texaco 
Producing  Inc.,  Shell  Gas  Trading 
Company  and  Shell  Offshore  Inc.  V. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-12. 
Docket  No.  RP9O-41-00Q.  Southern  Natural 
Gas  Company 
CAG-IX 
Docket  Nos.  RP89-138-009  and  OOa 
Northem  Natural  Gas  Company,  a 
Division  of  Enron  Corp. 
CAG-14. 
Docket  Nos.  RP88-e&-00a  RP87-7-012. 
RF59-12a-000,  RP89-123-000,  CP89-191S- 
000.  CP89-191Q-00a  CP84-335-002.  CP74- 
33-013,  CP63-22(M)00.  CP61-134-000  and 
G-2432-000.  Transcontinental  Gas  Pipe 
Line  Corporation 
CAG-15. 

Omitted 
CAG-ia 
Docket  No.  RP89-24(M)Q2.  Northem 
Natural  Gas  Company,  a  Division  of 
Enron  Corp. 
CAC-17. 
Docket  Nos.  RP88-68-022  and  RP87-7-061, 
TTanscootinental  Gaa  Pipe  Line 
Corporation 
CAG-ia 
Docket  Na  RPS9^2S7-eei.  North  Peon  Gas 
Company 


50884 


Federal  Register  /  Vol.  54.  No.  236  /  Monday,  December  11,  1989  /Sunshine  Act  Meetings 


CAG-19. 
Docket  No8.  RP89-ieO-008  and  006, 
Trunkline  Gas  Company 
CAG-20. 
Docket  No8.  TF90-1-22-001  and  TF90-a- 
22-001,  CNG  Transmission  Corporation 
CAG-21. 
Docket  No8.  RP86-168-016,  et  al,  RP86- 
168-018,  et  al..  RP86-15-000,  et  al..  RP87- 
55-000,  et  al..  RP88-43-000,  et  al..  RP88- 
56-OOa  et  al:  RP88-119-000,  RP88-187- 
OOa  et  al..  RP88-207-000,  et  al.,  PR116- 
000,  CP83-452-034,  RP89-181-000,  TA81- 
1-21-O00,  et  al..  TA81-1-21-022,  TA82-1- 
21-001,  024,  027,  TA87-1-21-000,  002, 
TA87-5-21-000,  et  al..  TA88-2-21-O00, 
TA89-1-21-000,  TC79-127,  TC86-21-000, 
TQ88-1-21-000,  TQ88-2-21-000,  TQ89-1- 
21-000,  TQ89-2-21-000,  TQ89-3-21-000, 
TQ8*-*-21-000,  TM89-2-21-000,  TM89- 
3-21-000,  TM89-4-21-000,  Columbia  Gas 
Transmission  Corporation 
Docket  Nos.  RP86-167-012,  et  al..  RP86-14- 
000,  et  al..  and  RP89-94-000,  et  al.,  Columbia 
Gulf  Transmission  Company 
CAG-22. 

Docket  No.  RP88-255-001,  Texas  Eastern 
Transmission  Corporation 
CAG— 23. 
Docket  Nos.  RP8&-82-005,  RP8*-37-005, 
RP89-38-005  and  RP89-99-005,  High 
Island  Offshore  System 
CAG-24. 
Docket  Nos.  RP85-209-024,  RP88-93-008. 
RP86-158-011.  CP86-246-0O4.  RP87-34- 
010.  TC88-6-009,  RP8ft-8-011,  RP88-27- 
018,  RP88-264-015.  RP88-92-019.  RP88- 
265-005.  RP88-263-013.  RPS4-42-007, 
RP89-1 38-005.  CP88-&-006.  CP88-32*- 
002.  CP88-178-002  and  IN88-5-013, 
United  Gas  Pipe  Line  Company 
Docket  No.  CP88-44O-002,  Southern 

Natural  Gas  Company 
Docket  No.  CP87-524-009,  Texas 
Transmission  Corporation 
CAG-25. 
Docket  Nos.  RP88-240-006,  RP89-10-004 
and  RP89-125-002,  Panhandle  Eastern 
Pipe  Line  Company 
CAG-2a 
Docket  No.  RP88-47-026,  Northwest 
Pipeline  Corporation 
CAG-27. 
Docket  Nos.  RP89-254-001,  RP89-48-005 
and  RP89-222-003,  Transwestem 
Pipeline  Company 
CAG-28, 
Docket  No.  RP8&-242-002,  Tennessee  Gas 
Pipeline  Company 
CAG-29. 
Docket  No.  RP89-245-002.  Paiute  Pipeline 
Company 
CAG-30. 
Docket  No.  RP80-fl7-059,  Tennessee  Gas 
Pipeline  Company 
CAG-31. 
Docket  No.  RP88-25-002,  South  Georgia 

Natural  Gas  Company 
CAG-3i 
Docket  Nos.  RP87-73-005  and  RP9O-22-00a 
Algonquin  Gas  Transmission  Company 
CAG-33. 
Docket  Nos.  RP89-«8-008  and  RP89-133- 
005,  Colorado  Interstate  Gas  Company 
CAG-34. 
Docket  No.  RP89-225-001,  South  Georgia 
Natural  Gas  Company 


CAG-35. 
Docket  No.  RP8&-132-00e,  El  Paso  Natural 
Gas  Company 
CAG-3d. 
Docket  No.  RP89-141-004,  Sea  Robin 
Pipeline  Company 
CAG-37. 

Omitted 
CAG-38. 
Docket  No.  TM89-2-2-002,  East  Tennessee 
Natural  Gas  Company 
CAG-39. 
Docket  No.  CP88-g9-006,  Transwestem 
Pipeline  Company 
CAG-40. 
Docket  Nos.  RP89-470-002  and  CP88-522- 
007,  Tennessee  Gas  Pipeline  Company 
CAG-«. 
Docket  No.  RP89-135-000,  Arkla  Energy 
Resources 
CAG-4Z 
Docket  Nos.  RP88-228-000  and  RP88-249- 
000  (Phase  11),  Tennessee  Gas  Pipeline 
Company 
CAG-43. 
Docket  Nos.  RP88-259-021  and  RP89-136- 
000,  Northern  Natural  Gas  Company,  a 
Division  of  Enron  Corp. 
CAG-44. 
Docket  No.  RP88-180-000  (Phase  I). 
Trunkline  Gas  Company 
CAG-45. 
Docket  No.  OR89-2-000,  Trans  Alaska 

Pipeline  System 
Docket  Nos.  IS89-7-000  and  001,  Amerada 

Hess  Pipeline  Corporation 
Docket  Nos.  IS89-8-000  and  001,  ARCO 

Pipe  Line  Company 
Docket  Nos.  Sie»-8-000  and  001.  BP 

Pipelines  (Alaska],  Ina 
Docket  Nos.  IS89-10-000  and  001,  Exxon 

Pipeline  Company 
Docket  Nos.  IS89-11-000  and  001,  Mobil 

Alaska  Pipeline  Company 
Docket  Nos.  1S89-12-000  and  001,  PhUlips 

Alaska  Pipeline  Corporation 
Docket  Nos.  IS89-13-000  and  001.  Unocal 
Pipeline  Company 
CAG-W. 
Docket  Nos.  ST89-1708-000.  ST89-1775-000 
and  ST89-2555-003,  Louisiana  Intrastate 
Gas  Corporation 
CAG-47. 
Docket  No.  ST88-58O4-0O1.  Acacia  Natural 
Gas  Corporation 
CAG-48. 
Docket  Nos.  ST85-e56-003.  ST85-1 572-001, 
ST86-6-001,  ST86-1010-000.  ST86-1064- 
000,  ST86-1647-000.  ST86-1 792-000, 
ST8e-2087-000,  ST86-2505-000,  ST86- 
430-OOa  ST87-588-000.  ST87-589-000, 
ST87-1126-000,  ST87-1525-000,  ST87- 
1528-OOa  ST87-1527-000,  ST87-1974-00a 
ST87-2399-00a  ST87-3708-000,  ST87- 
3709-000.  ST87-3710-000,  ST87-3711-O0a 
ST87-3874-000,  ST87-4257-000.  ST88- 
585-000.  ST88-144O-000  and  ST88-1441- 

000,  Acadian  Gas  Pipeline  System 
Docket  Nos.  STB8-5599-001,  ST88-5761- 

001,  ST88-5762-001,  ST88-5763-001, 
ST88-5764-001,  ST88-5765-001,  ST8ft- 
5766-001.  ST88-5767-001.  ST88-5768-001. 
ST88-S769-001  and  ST88-6770-001,  Gulf 
South  Pipeline  Company 

CAG-^g. 
Docket  Nos.  RI88-615-001  and  RI88-6ie- 
001,  Unicon  Producing  Company 


CAG-50. 
Docket  No.  CP89-144-001,  Texas  Eastern 
Traiumission  Corporation 
CAG-61. 
Docket  No.  CP89-636-001,  Columbia  Gas 
Transmission  Corporation 
CAG-52. 
Docket  No.  CP89-1314-001,  East  Tennessee 

Natural  Gas  Company 
Docket  Nos.  CP8&-1866-001  and  CP89- 
1884-002,  Chattanooga  Gas  Company 
Docket  No.  CP8&-2fr-005,  Nora 
Transmission  Company 
CAG-63. 
Docket  No.  CP89-32-000,  Southern  Natural 
Gas  Company 
CAGt*4. 
Docket  No.  CP88-266-006,  Viking  Gas 
Transmission  Company 
CAG-55. 
Docket  No.  CP89-252-O01,  Mississippi 
Valley  Gas  Company  v.  Gulf  Fuels  Inc., 
and  ANR  Pipeline  Company 
CAG-56. 
Docket  No.  CP88-475-001,  El  Paso  Natural 
Gas  Company 
CAG-57. 
Docket  Nos.  CP87-5-005,  CP87-92-005, 
CP88-197-003  and  CP88-388-003,  Texas 
Eastern  Transmission  Corporation 
Docket  Nos.  CP87-312-005,  CP87-313-002. 
CP87-314-002,  CP88-128-003  and  CP8&- 
197-003,  CNG  Transmission  Corporation 
Docket  No.  CP87-554-002,  Algonquin  Gas 

Transmission  Company 
Docket  No.  CP89-6-002,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-58. 
Docket  No.  CP87^7-008,  Florida  Gas 
Transmission  Company 
CAG-59. 

Omitted 
CAG-60. 
Docket  Nos.  CP88-171-000  and  001, 
Tennessee  Gas  Pipeline  Company 
Docket  Nos.  CP88-092-000  and  001. 
Transcontinental  Gas  Pipe  Line 
Corporation 
Docket  Nos.  CP88-94-000,  OCl,  CP88- 
194.000  and  001,  National  Fuel  Gas 
Supply  Corporation 
Docket  Nos.  CP88-195-000, 001.  002  and 
005,  Texas  Eastern  Transmission 
Corporation  and  CNG  Transmission 
Corporation 
CAG-61. 
Docket  Nos.  CP88-239-000  and  001, 
Questar  Pipeline  Company 
CAG-62. 
Docket  No.  CP89-1752-000,  Southern 

Natural  Gas  Company 
Docket  No.  CP8»-1754-00a  Northern 
Natural  Gas  Company,  a  Division  of 
Enron  Corporation 
CAG-63. 
Docket  No.  CP88-265-00a  Stringray 
Pipeline  Company 
CAG-64. 
Docket  No.  CP88-6g6-003,  Viking  Gas 
Transmission  Company  (formerly 
Midwestern  Gas  Transmission 
Company] 
CAG-65. 
Docket  No.  CP90-131-00a  Transcontinental 
Gas  Pipe  Line  Corporation 
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CAG-66. 
Docket  No.  CP89-1487-00a  Aaaocietad 

Natural  Gas  Company,  a  Division  of 

Arkansas  Western  Ga«  Company 
CAG-«7. 
Docket  Nos.  CP8&-6-002,  005.  RPe8-6-008 

and  010,  United  Gas  Pipe  Line  Company 
Docket  No.  RPSB-lSl-OOO,  Sea  Robin 

Pipeline  Company 
Docket  No.  RP89-161-4X10,  ANR  Pipeline 

Compoay 
Docket  No.  RP89-163-000,  ANR  Storage 

Company 
Docket  No.  RP88-262-000,  PanhancUe 

Eastern  Pipeline  Company 
Docket  No.  RP89-160-000,  Ttimkline  Gas 

Company 
Docket  No.  CP88-2fi5-00a  Stingray  Pipeline 

Company 
Docket  Noa.  RP88-228-000  and  RP89-35- 

•00,  Tennessee  Gas  Pipeline  Company 

/.  Liceueed  Project  Matters 

P-1. 
Project  Nos.  8142-005,  006,  007  and  014, 
Kenwood  Associates,  Inc.  Order  on 
rehearing  of  May  2, 1989,  order. 
P-2. 
Project  No.  7267-006,  loseph  Martin 
Keating.  Order  regarding  water  qnaEty 
certification. 
P-3. 
Project  No.  8133-008,  B.S.  Inc.  Order  on 
appeal  of  denial  of  request  for  extension 
of  the  deadline  to  initiate  pro}e<A 
construction. 

//.  Electric  Rate  Matters 

ER-1. 
Docket  No.  ER89-672-000,  PubUc  Service 
Company  of  Indiana,  Inc.  Order  on  rate 
filing. 
ER-2. 
Docket  No.  ER85-477-002,  Southwestern 
Public  Service  Company.  Opinion  and 
order  establishing  just  and  reasonable 
rates. 

Nfiscellaneous  Agenda 

M-1. 

Docket  No.  RM87-33-001.  Hydroelectric 

Relicensing  Regulations  Under  the 

Federal  Power  Act.  Order  on  rehearing 
M-2. 

Reserved 
M-3.  (A) 
Docket  No,  RM87-5-001,  Inquiry  into 

Alleged  Anticompetitive  Practices 

Related  to  Marketing  AffiUates  of 

Interstate  Pipelines.  Order  on  rehearing. 
M-3.  (BJ 
Docket  Nos.  RM87-.5-002  and  MG88-21- 

000.  High  Island  Offshore  System 
Docket  No.  MG88-3ft-000,  U-T  Offishore 

System 
Docket  Nos.  RM87-5-002  and  MG88-32- 

000,  Trailblazer  Pipeline  Company 
Docket  Nos.  RM87-5-002  and  MG88-27- 

000,  Sea  Rubin  Pipeline  Company 
Docket  No.  MC88^3-000,  Kentucky  West 

Virginia  Gas  Company  and  Equitrans, 

Inc. 
Docket  No.  MG88-41-00a  Superior 

Offshore  Pipeline  Company  and  Texas 

Sea  Rim  Pipeline.  Inc. 
Docket  No.  RM87-5-002,  Northern  Border 

Pipeline  Company 


Docket  No.  RM87-fr-0Q2  and  MGaS-aCMMl 

Great  Lakes  Cae  TraBsaissieo  Campaiiy 
Docket  Na  RM87-»-O0a  AikU.  Inc. 
Docket  No.  MG88-18-000,  Blue  Dolphin 

Pipe  Line  Company 
Docket  No.  MGa8^34-000,  Canyon  Creek 

Compression  Company 
Docket  Na  MG8»-S-00a  Caprook  Pipeline 

Company 
Docket  No.  MG88-S8-000,  Cohmibia  Gm 

Transmission  Corporatiea  «t  a/. 
Docket  No.  RM87-5-000,  Consolidated 

Natural  Gas  Company 
Docket  No.  MCafr-30-000,  Enron  Interstate 

Pipelines 
Docket  No.  RM87-5-000,  INGAA 
Docket  No.  RM87-S-00a  Maryland  Peoples 

Counsel 
Docket  No.  MGae-HkOOa  Kfid  Lonivtana 

Gas  Company 
Docket  No.  MG88-ft-00a  MIGC  Inc. 
Docket  No.  RM87-5-000,  Natural  Gaa 

Pipeline  Company  of  America 
Docket  No.  MG88-25-000,  NorAwest 

Pipeline  Corp(HBt>Qn 
Docket  No.  MC83-10-00a  C%io  River 

Pipeline  Corporation 
Docket  Na  RM87-5-000,  Pacific  IntersUte 

Transmission  Company,  et  al. 
Dodcet  No.  MGe7-4O-0Oa  Pelican 

Interstate  Gas  System 
Docket  No.  MGe^-e-OOO,  Philbps  Caa 

Pipeline  Company 
Docket  No,  MGe8-29-000,  South  Georgia 

Natural  Gas  Company 
Docket  No.  MC88-42-000,  Texas  Gas 

Transmission  Corporation 
Docket  Nob.  RM87-5-000  and  MG88-28- 

000,  United  Gas  Pipe  Line  Company 
Docket  No.  MG88-37-00a  Valero  Interstate 

Transmission  Company 
Docket  No.  MG88-46-000,  Valley  Gas 

Transmission.  Inc. 
Docket  No.  MG89-9-000,  West  Texas 

Gathering.  Order  on  clarification  of 

Order  No.  497. 

/.  Pipeline  Rate  Matters 

RP-1.  (A] 
Docket  No.  RP90-15-000,  Equitrans,  Inc.  v. 
Texas  Eastern  Transmission 
Corporation.  Complaint  concerning 
implementation  of  gas  inventory  charge. 
RP-1.  (B) 
Docket  Nos.  RP85-177-070,  RP8ft-67-026 
and  CP88-136-016,  Texas  Eastern 
Transmission  Corporation.  Concerning  a 
protest  to  the  service  agreement  filing. 
RP-2.  (C] 
Docket  No.  RP85-177-069,  Texas  Eastern 
Transmission  Corporation.  Concerning 
delivery  of  storage  injection  gas. 
RP-2. 
Docket  No.  TA87-1-37-009.  Northwest 
Pipeline  Corporation.  Concerning  initial 
decision  on  gas  purchasing  practices. 

//.  Producer  Matters 

CM.  Reserved 

///.  Pipeline  Certificate  Matters 

CP-1. 
Docket  No.  CP7a-123-02a  Northwest 

Alaskan  Pipeline  Company 
Docket  No.  CP78-124-013,  Northern  Border 

Pipeline  Company 
Docket  No.  CP90-93-000,  Natgas  (U.S.]  Ina 


Decket  Noa.  CF7«.400-ao«  and  CP7»^M&- 
007.  United  Gas  Pipe  line  < 

Northern  Natural  Gas  Company  ( 
Natgas  (U.S.]  Ina  Order  {1}  on  an 
appUcation  by  Northern  Border  Pipeline 
Company  to  abandon  a  transportation 
teniae  for  United  Ge«  Rpe  line 
Ceaipaay  and  for  the  isMunce  of  a 
certiAcate  to  Northem  BfltiH  to 
tranapoft  gaa  for  Natgu  "f .  !■»•  and 
(2)  OD  an  epplicatiaR  by  UoHed.  Northern 
Natural  Gas  Company  and  Natgaa  U.S. 
for  partial  abandonment  and  amendment 
of  existing  exdiange  arrangement 

Lois  D.  Cashell, 

Secretwy. 

[FR  Doc.  8B-29QaO  Fiied  12-7-88; «»  {«] 

MLLMG  OOOE  «rtT-OV« 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  a  Matter  to  Be  Added  for 
Consideratkin  at  an  Ageocy  Meeting 

Pursuant  to  the  proviaioos  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  it  hereby  given  that 
the  following  matter  wifl  be  added  to  the 
"discussion  agenda"  for  consideration  at 
the  open  meeting  of  tlie  Board  of 
Directors  of  the  Federal  Deposit 
Insurance  Corporation  scheduled  to  be 
held  at  2KX)  p.m.  on  Tuesday,  December 
12, 1989,  in  the  Board  Room  on  the  sixth 
floor  of  the  FDIC  Building  located  at 
550-17th  Street  NW..  Washington,  DC: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications, 
Requests,  Submittals,  Delegations  of 
Authority,  and  Notices  of  Acquisition  of 
Control,"  which  amendments  establish,  with 
respect  to  state  and/or  federal  savings 
associations,  interim  apphcation  and  notice 
procedures  governing:  (1)  The  conduct  of,  and 
requests  to  engage  directly  in,  certain 
activities;  (2)  the  divestiture  of  equity 
investments  and  junk  bonds:  and  (3)  prior 
notice  of  the  establishment  or  acquisition  of  a 
subsidiary. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  December  7, 1989. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR.  Doa  89-28991  Filed  12-7-89;  1 49  pm] 

BIUMG  COOC  (714-01-11 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Friday, 
December  15, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
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entrance  between  20th  and  2l8t  Streets. 
NW..  Washington.  DC  20551. 
STATUS:  Open. 

MATTERS  TO  Bf  CONSIDERED:  * 

1.  Publication  for  comment  of  proposed 
amendments  to  clarify  and  simplify 
Regulation  P  (Minimum  Security  Devices 
and  Procedures  for  Federal  Reserve 
Banks  and  State  Member  Banks). 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Nots:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  DC 
20551. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board,  (202)  452-3204. 

Dated:  December  7, 1989. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  8&-29008  Filed  12-7-89;  3:14  pmj 

BILUNO  CODE  tSIO-OI-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 


TIME  AND  date:  Approximately  10:30 
a.m.,  Friday,  December  15, 1989, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Matters 
relating  to  the  Plans  administered  under 
the  Federal  Reserve  System's  employee 
benefits  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.nu  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  December  7, 1989. 
Jennifer  J.  JohnMm, 

Associate  Secretary  of  the  Board. 

[FR  Doc  89-29009  Filed  12-7-e9;  3:14  pm) 

WLUNO  COOe  6210-01-11 

FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD: 

TIME  AND  DATE:  10:00  a.m.  December  18, 

1989. 

PLACE:  5th  Floor,  Conference  Room,  805 

Fifteenth  Street,  NW..  Washington,  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  last 
meeting. 

2.  Thrift  Savings  Plan  activities  report 
by  the  Executive  Director. 

3.  Labor  Depeirtment's  audit  plans  for 
1990. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Tom  Trabucco,  Director, 
Office  of  External  Affairs,  (202)  523- 
5660. 

Dated:  December  5, 1989. 

Francis  X.  Cavanaugh. 

Executive  Director  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  89-28931  Filed  12-«-89;  4:55  am) 

BILUNQ  COOe  OTSO-OI-M 
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contains  editorial  corections  of  previously 
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the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart61 

[AO-FRL-362IM] 
RIN  2060-AC41 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Emissions  From  Maleic  Anhydride 
Plants,  Ethylbenzene/Styrene  Plants, 
Benzene  Storage  Vessels,  Benzene 
Equipment  Leaks,  and  Coice  By- 
product Recovery  Plants 

Correction 

In  rule  document  89-21429  beginning 
on  page  38044  in  the  issue  of  Thursday. 


September  14, 1989,  make  the  following 
correction: 

§61.271    [Corrected] 

On  page  38078,  in  the  third  column,  in 
9  61.271(d)(1),  in  the  fifth  line. 
"December  13, 1989"  should  read 
"September  14. 1989". 

BILUNO  COOE  1S0S414 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IWY-040-09-411 1-081 

Environntental  Impact  Statement; 
Bridger-Teton  National  Forest  Plan, 
WY 

Correction 

In  notice  document  89-28080 
appearing  on  page  49363  in  the  issue  of 
Tliursday,  November  30, 1989,  make  the 
following  correction: 

On  page  49363,  in  the  second  column, 
in  the  first  complete  paragraph,  the  first 
sentence  should  read  "BLMs  preferred 
alternative  for  the  Bridger-Teton  LRMP 


is  to  offer  lands  for  lease,  in  accordance 
with  Alternative  F,  which  is  the  Forest 
Service  Preferred  Alternative". 

MXINO  CODE  1SO»«1-0 


)89 


IMI 


Monday 
December  11,  1989 


Part  II 


Dep    tment  of 
TranspGrtatlon 

Federal  Railroad  Administration 

49  CFR  Part  240 

Qualifications  for  Locomotive  Operators; 

Notice  of  Proposed  Rulemaking 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  240 

[FRA  Docket  No.  RSOR-9,  Notice  1  ] 

RIN  2130-AAS1 

Qualifications  for  Locomotive 
Operators 

agency:  Federal  Railroad 

Administration  (FRA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  FRA  proposes  to  establish 
minimum  qualifications  for  locomotive 
operators.  The  proposed  rule  would 
require  railroads  to  have  a  formal 
process  for  training  prospective 
locomotive  operators  and  determining 
that  all  operators  are  competent  before 
permitting  them  to  operate  a  locomotive 
or  train.  The  proposed  procedures  would 
require  that  railroads  (1)  make  a  series 
of  four  determinations  about  distinct 
aspects  of  a  person's  competency;  (2) 
adhere  to  an  FRA-approved  training 
program  for  educating  locomotive 
operators;  and  (3)  employ  standard 
methods  for  identifying  qualified 
operators  and  monitoring  their 
performance.  FRA  is  proposing  this 
regulation  to  minimize  the  potentially 
grave  risks  posed  when  unqualified 
people  operate  trains. 
DATES:  (1)  Written  comments  must  be 
received  no  later  than  March  1, 1990. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  incurring  additional  expense  or 
delay. 

(2)  FRA  will  hold  public  hearings  on 
this  proposal  on  ]anuary  25,  and 
February  7. 1990,  at  the  times  and  places 
set  forth  below.  Any  person  who  desires 
to  make  an  oral  statement  at  the 
hearings  is  requested  to  notify  the 
Docket  Clerk  at  least  five  working  days 
prior  to  the  hearing,  by  phone  or  in 
writing. 

(3)  FRA  proposes  to  make  the  final 
rule  effective  on  or  about  December  31, 
1990.  Addresses:  (1)  Prepared 
statements  (five  copies)  and  written 
comments  (three  copies)  should  be 
submitted  to  the  Docket  Clerk,  Office  of 
Chief  Counsel,  FRA,  400  Seventh  Street 
SW..Washington,  DC  20590.  Persons 
desiring  to  be  notified  that  their  written 
comments  have  been  received  by  FRA 
should  submit  a  stamped,  self-addressed 
postcard  with  their  comments.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  wiU  return 
the  cp.rd  to  the  addressee.  Written 
comments  will  be  available  for 


examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  8201  of 
the  Nassif  Building  at  the  above 
address. 

(2)  The  public  hearings  will  be  held  at 
the  following  locations  and  times: 
— Chicago,  Illinois  (Thursday,  January 

25, 1990  at  9:30  a.m.) — Courtroom  25, 

United  States  District  Court,  219  South 

Dearborn  Avenue;  and 
— Washington,  DC  (Wednesday, 

February  7, 1990  at  9:30  a.m.)— Room 

2230,  Nassif  Building,  400  Seventh 

Street  SW. 

Persons  desiring  to  make  oral 
statements  at  the  hearings  should  notify 
the  Docket  Clerk  by  telephone  (202-36&- 
0628)  or  by  writing  to  the  Docket  Clerk 
at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  M.  McCord.  Deputy  Regional 
Director  for  Safety,  FRA.  Portland. 
Oregon,  (Telephone:  503-326-3011);  or 
Lawrence  L  Wagner,  Trial  Attorney, 
Office  of  Chief  Counsel,  FRA,  400 
Seventh  Street  SW..  Washington.  DC 
20590  (Telephone:  202-366-0628);  or 
Edward  R.  English,  Chief  of 
Maintenance  Programs  Division,  Office 
of  Safety,  FRA,  400  Seventh  Street  SW.. 
Washington,  DC  20590  (Telephone:  202- 
366-9186). 
SUPPLEMENTARY  INFORMATION: 

An  Overview  of  the  FRA  Proposal 

Section  4  of  the  Rail  Safety 
Improvement  Act  of  1988  ( "RSIA")  (Pub. 
L  100-342. 102  Stat  624]  requires  that 
FRA  issue  regulations  to  establish  any 
necessary  program  for  certifying  or 
licensing  locomotive  operators.  In  this 
notice,  FRA  proposes  to  establish  such  a 
program  for  evaluating  the  competence 
and  fitness  of  virtually  all  individuals 
who  operate  a  locomotive.  FRA's 
proposal  builds  on  features  of  the 
processes  currently  used  by  individual 
railroads  in  qualifying  their  locomotive 
operators. 

Classification  of  Operators 

In  this  proposed  rule,  FRA  divides 
locomotive  operators  into  four  distinct 
classifications  that  reflect  the  varying 
levels  of  difficulty  associated  with 
different  types  of  service:  (1)  Locomotive 
servicing  operators;  (2)  restricted  train 
service  operators;  (3)  terminal  train 
service  operators;  and  (4)  unlimited  train 
service  operators.  Locomotive  servicing 
operators  would  be  authorized  to  move 
locomotives  wherever  needed  for 
servicing  or  maintenance  purposes. 
Restricted  train  service  operators  would 
be  permitted  to  operate  only  short  trains 
at  low  speeds.  Terminal  train  service 
operators  would  be  authorized  to 


operate  any  locomotive  or  train, 
provided  that  the  train's  operations  do 
not  exceed  the  distance  limits  for  yard 
and  transfer  trains  established  in  FRA's 
train  brake  rules.  Finally,  unlimited  train 
service  operators  could  operate  all 
locomotives  and  trains  in  the  territory 
on  which  they  are  qualified. 

Certification 

Under  the  proposed  rule,  railroads 
would  issue  certificates  to  qualified 
locomotive  operators  and  could  not 
require  or  permit  anyone  to  operate  a 
locomotive  unless  that  person  held  the 
proper  certificate.  FRA  would  require 
that,  at  a  minimum,  railroads  consider 
five  criteria  during  the  certificating 
process:  does  the  prospective  operator 
have  (1)  the  necessary  visual  and 
hearing  acuity  to  perform  such  service, 
(2)  the  necessary  knowledge,  as 
demonstrated  by  passage  of  a  written 
examination,  and  (3)  the  necessary  skills 
to  operate  a  locomotive  or  train,  as 
demonstrated  by  passage  of  a 
performance  skills  test;  and  is  the 
applicant  (4)  eligible  to  become  an 
operator,  as  demonstrated  by  a  review 
of  the  person's  prior  record  of  conduct 
as  a  railroad  employee  and  as  a  motor 
vehicle  operator,  and  (5)  familiar  with 
the  physical  characteristics  of  the 
territory  over  which  he  or  she  will 
operate. 

Phasing  in  the  Certification  System 

To  ease  the  transition  process, 
individuals  already  authorized  to 
operate  locomotives  at  the  time  the  rule 
becomes  effective  would  be  presumed 
quahfied  for  the  purpose  of  this  rule, 
"rhat  presumption  would  terminate 
within  three  years.  During  those  three 
years,  all  "grandfathered "  operators 
would  have  to  become  fully  qualified 
under  this  rule. 

Certification  Decisions 

FRA  proposes  to  have  railroads 
continue  to  discharge  their  preexisting 
duty  to  evaluate  operators,  but  to 
improve  the  quality  of  their  decision 
making  process  in  several  ways.  For 
example,  in  making  a  determination 
concerning  a  person's  vision  and  hearing 
a  railroad  will  have  to  review  a 
competent  medical  evaluation  of  the 
individual's  acuity  levels.  If  warranted, 
the  operator  will  be  required  to  use 
appropriate  corrective  devices  while  on- 
duty. 

In  making  a  determination  concerning 
the  person's  knowledge,  a  railroad 
would  have  to  administer  a  written 
examination  covering  the  appropriate 
rules  and  safety  practices  of  that 
railroad.  Railroads  would  have 
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considerate  discretion  in  developing 
these  tests  until  experience  under  this 
rule  permits  greater  etandardizaticn.  To 
improve  operator  competency,  FRA 
proposes  to  require  supplemental 
training,  triggered  by  the  passage  of  time 
or  by  significant  changes  in  operations. 

In  making  a  determination  about 
performance  skills,  a  railroad  would 
have  to  administer  a  skills  test  by 
monitoring  the  person's  computer 
simulated  operation  of  a  train  or  by 
monitoring  actual  operation  of  a  test 
train.  In  addition,  railroads  would  have 
to  evaluate  data  concerning  the  person's 
routine  performance  of  duty  through  an 
operational  monitoring  program  that 
would  include  annual  assessments  of  an 
operator's  skills  during  routine 
operations.  Tliis  testing  of  operator 
skills  would  be  structured  to  reflect  the 
varying  levels  of  service. 

Railroads  would  have  to  consider  the 
individual's  recent  conduct  as  a  railroad 
employee  and  as  a  motor  vehicle 
operator — to  the  extent  that  the  operator 
candidate  voluntarily  has  created  such  a 
behavioral  history.  A  point  system 
would  be  used  with  respect  to  unsafe 
operation  of  a  train  or  motor  vehicle  and 
alcohol  or  drug  use  while  on  duty  as  a 
railroad  employee  or  while  operating  a 
motor  vehicle. 

Any  single  incident  of  substance 
abuse,  whether  associated  with  railroad 
employment  or  motor  vehicle  driving, 
would  trigger  an  evaluation  by  a  skilled 
professional  (e.g.,  medical  review 
officers  and  Employee  Assistance 
Program  (EAP)  counselors)  of  the 
significance  to  be  attached  to  such  an 
event.  Those  who  receive  appropriate 
counseling  or  treatment  after  an  incident 
would  receive  no  points.  Absent  such 
professional  findings,  each  incident 
would  be  assigned  a  value  of  three 
points  and  be  considered  under  the 
system's  criteria  for  eligibility.  The 
professional  would  also  have  to 
consider  whether  the  person  is  currently 
dependent  on  alcohol  or  drugs  or  has  a 
treatable  disorder  that  involves  abuse  of 
alcohol  or  drugs  as  a  manifestation.  If 
the  professional  concludes  that  such  a 
condition  exists  and  sufficient 
intervention  has  occurred,  railroads 
could  permit  the  person  to  perform 
service  subject  to  the  aftercare  and 
testing  provisions  contained  in  FRA's 
alcohol  and  drug  rules. 

Any  types  of  poor  safety  performance 
while  at  itie  controls  of  a  train  also 
would  generate  points.  For  example, 
operating  without  proper  authority, 
excessive  speeding,  and  tampering  with 
safety  devices  would  be  the  type  of 
unsafe  behavior  to  be  assigned  three 
points.  Each  of  these  incidents  involves 
a  very  dangerous  situation  in  which  it  is 


appropriate  to  hold  the  individual 
directly  responsible. 

Only  fotir  types  of  poor  safety 
performance  incidents  while  at  the 
controls  of  a  motor  vehicle  would  have 
to  be  considered:  reckless  driving, 
excessive  speeding,  a  moving  violation 
in  connection  %vith  a  fatal  accident  and 
driving  with  a  revoked  or  suspended 
license.  Each  of  these  would  generate 
two  points.  Certiflcation  candidates 
would  have  the  responsibility  for 
making  their  driving  history  available 
including  data  available  from  the 
National  Driver's  Register. 

Candidates  would  be  given  an 
opportunity  to  review  and  comment  on 
any  adverse  train  operation  or  motor 
vehicle  operation  data  before  a  railroad 
considered  it.  Any  person  with  more 
than  six  points  would  be  ineligible  (at 
least  for  five  years  after  his  or  her  last 
incident).  Those  who  have  accumulated 
six  points  in  two  separate  5-year  periods 
would  become  ineligible  for  life.  Those 
with  six  points  could  be  certified  after 
they  attend  a  training  course. 
Individuals  who  have  accimiulated 
fewer  than  six  points  are  eligible  and 
must  be  certified  absent  some  other 
disqualifying  condition. 

Training  Future  Operators 

Standards  for  the  training  of  future 
locomotive  operators  are  included  in 
this  proposal.  Railroads  that  elect  to 
conduct  such  training  programs  would 
have  to  conform  them  to  FRA's  criteria 
concerning  duration  and  content  and 
obtain  approval  of  their  overall  program. 
Students  would  be  authorized  to  operate 
locomotives  and  trains  when  directly 
supervised  by  instructors. 

Administration  of  the  Program 

Railroads  would  issue  certificates, 
and  operators  must  have  that  certificate 
in  their  possession  while  on  duty. 
Certificates  would  have  to  be  renewed 
at  36-month  intervals  using  the  same 
criteria  discussed  above.  FRA  requests 
comment  on  the  wisdom  of  using  longer 
intervals  if  the  railroads  employ  an 
ongoing  evaluation  of  operators' 
eligibility  to  remain  certified.  Absent 
such  an  ongoing  evaluation  program 
(Le^  one  in  which  the  railroads 
continually  monitor  for  events  that 
could  push  the  employee's  eligibility 
point  total  over  six),  FRA  will  rely  on  its 
civil  penalty  and  disqualification 
procedures  to  respond  to  unlawful 
behavior  by  certified  operators.  FRA 
proposes  to  make  certain  operator 
actions,  such  as  excessive  speeding,  that 
are  not  currently  proscribed  by 
regulation  unlawful  under  the  provisions 
of  this  rule. 


Review  of  a  railroad's  decision  not  to 

certify  would  be  performed  by  FRA. 
Initial  review  would  be  simple  and 
prompt  Those  dissatisfied  with  the 
initial  review  could  request  a  formal, 
trial-type  hearing  procedure  for  &irther 
review.  Hearing  officer  decisions  could 
be  appealed  to  the  FRA  Administrator 
before  becoming  administratively  final 
In  addition  to  performing  this  review 
function,  FRA's  role  would  be  to  monitor 
the  railroads'  adherence  to  the  dictates 
of  the  certification  program  contained  in 
this  proposal  Resolution  of  some 
disputes  concerning  day-to-day 
administration  of  a  particular  railroad's 
program,  including  the  emplojTnent 
implications  of  the  rule's  provisions, 
would  be  left  to  the  existing  processes 
for  dispute  adjustment  developed  tinder 
section  3  of  the  Railway  Labor  Act  This 
approach  is  similar  to  that  taken  by  FRA 
in  devising  its  alcohol  and  drug  rules 
contained  in  part  219. 

DETAILED  DISCUSSION  OF  FHA'S 
PROPOSAL 

The  Industry  in  Perspective. 
Approximately  500  railroads  are  subject 
to  FRA's  safety  jurisdiction.  They  differ 
enormously,  ranging  from  large  such  as 
CSX  Transportation,  with  21,500  miles  of 
track  across  21  states  and  41,500 
employees,  to  very  small  operators  such 
as  the  Tippecanoe  Railroad  with  only  16 
miles  of  track  and  one  locomotive. 
Collectively,  they  use  25,000 
locomotives,  1.4  miUion  freight  cars,  and 
7,000  passenger  cars  to  transport  941 
million  ton  miles  of  freight  and  340 
million  passengers  each  year. 

These  railroads  employ  34,000  people 
who  are  authorized  to  operate 
locomotives.  Although  individual 
railroads  can  identify  these  people,  the 
industry  has  no  centralized  data  base 
that  contains  information  on  their  age, 
training,  or  experience.  Nor  do  the  large 
labor  unions  that  represent  these 
employees  maintain  such  data. 

Historical  Trends.  The  need  for 
qualified  locomotive  operators  arose  in 
England  in  1812  when  a  railroad 
locomotive  was  first  placed  in 
commercial  service.  By  1830  the 
technology  necessary  to  build  the  first 
steam  locomotives  had  been  brought  to 
this  country,  and  the  first  in  a  long  line 
of  "locomotive  engineers"  was 
employed  to  operate  a  train. 

Rudimentary  machines,  such  as  the 
'Tom  Thumb,"  required  only  basic  skills 
to  operate;  no  formal  process  was 
needed  for  selecting  the  people  who 
would  operate  such  equipment.  As 
locomotives  and  the  railroads  on  which 
they  operate  grew  more  complex,  formal 
processes  for  selecting,  training,  and 
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qualifying  locomotive  operators  were 
adopted. 

Current  Practices.  Large  railroads 
have  devised  careful  selection  and 
training  programs  that  rely  on  criteria 
such  as  age,  prior  work  experience,  and 
physical  condition.  If  a  qualifying 
candidate  desires  to  become  a 
locomotive  operator,  the  railroad 
provides  training  on  the  equipment  and 
on  the  railroad's  methods  for  operating 
trains,  employing  on-the-job  teaching  or 
classroom  instruction  or  both.  At  the 
completion  of  this  training,  the  railroad 
determines  whether  the  candidate  is 
quali^ed  to  operate  a  locomotive  in 
b'ain  service  on  that  railroad.  Once 
deemed  qualified  as  a  locomotive 
operator,  an  individual  will  retain  that 
status  by  meeting  periodic  physical 
examination  criteria,  passing  periodic 
operating  rules  examinations,  and  not 
receiving  adverse  reports  concerning 
duty  performance. 

Until  recently,  the  effectiveness  of  this 
process  for  determining  an  individual's 
fitness  to  operate  a  train  has  not  been 
the  subject  of  intense  debate.  Although 
Federal  and  state  governments 
historically  have  been  actively  involved 
in  setting  fitness  criteria  for  operators  of 
motor  vehicles,  ships  and  aircraft  they 
generally  have  not  addressed 
locomotive  operators.  Even  when  they 
have  adopted  laws,  the  statutory 
provisions  enacted  by  states  have  been 
limited  (see  for  example,  the  laws  of 
Alabama,  Massachusetts,  and  New 
York).  On  the  Federal  level,  the  absence 
of  governmental  action  can  be 
accounted  for,  at  least  in  part  by  the 
relatively  good  record  of  locomotive 
operators  and  the  fact  that  the 
necessary  legal  authority  to  issue  rules 
on  a  broad  range  of  rail  safety  subjects 
did  not  come  into  existence  until  1970. 

The  Statutory  Framework.  When  that 
broad  authority  was  granted  to  FRA  in 
the  Federal  Railroad  Safety  Act  of  1970. 
analysis  of  the  accident  data  indicated 
that  FRA's  first  priority  should  be  to 
address  issues  of  track  and  equipment 
safety.  Its  focus  appears  to  have  been 
well  placed,  producing  dramatic 
decreases  in  railroad  accident  rates.  For 
example,  since  1979  overall  accident 
rates  have  declined  62.8  percent  track 
and  equipment-related  accidents  have 
declined  75.2  percent;  and  on-duty 
fatalities  for  rail  employees  have 
declined  43.6  percent  No  other  mode  of 
transportation  even  approached  this 
magnitude  of  improvement  during  these 
years. 

As  the  accident  rates  have  fallen,  the 
pattern  of  causation  has  gradually 
shifted.  Human  performance  accidents, 
although  also  declining  in  absolute 
numbers,  have  become  an  increasing 


percentage  of  all  accidents  and  a 
dominant  cause  of  serious  incidents. 
Until  very  recently,  FRA  has  lacked  the 
necessary  tools.  However  with  passage 
of  the  RSIA,  a  loophole  in  FRA's 
enforcement  authority  was  closed  when 
the  agency  acquired  enforcement 
jurisdiction  over  individual  railroad 
employees.  That  jurisdiction  was  a 
practical  necessity  for  the  establishment 
of  an  effective  locomotive  operator 
licensing  or  certification  program. 

Since  the  RSIA  was  enacted  on  June 
22, 1988,  FRA  has  instituted  multiple 
regulatory  proceedings  on  a  wide 
variety  of  topics,  including  three  that 
directly  address  the  issue  of  human 
performance.  On  July  22. 1988,  FRA 
revised  all  of  its  existing  safety  rules  to 
make  civil  penalties  applicable  to 
individuals  who  commit  willful 
violations  of  those  rules.  (See  the  Jidy 
28, 1988  issue  of  the  Federal  Register,  53 
FR  28594.)  Next  FRA  issued  a  rule  to 
prohibit  tampering  with  safety  devices 
and  operational  monitoring  devices 
mounted  on  locomotives.  (See  the 
February  3, 1989  issue  of  the  Federal 
Register,  54  FR  5485.)  Finally.  FRA 
issued  proposed  rules  to  establish  the 
procedures  for  disqualifying  an 
individual  from  holding  a  safety- 
sensitive  function.  (See  the  December  9, 
1988  issue  of  the  Federal  Register,  53  FR 
49695.) 

The  scope  of  this  regulatory  program 
and  the  magnitude  of  t^e  task  involved 
in  devising  an  appropriate  qualification 
system  for  locomotive  operators  have 
made  it  virtually  impossible  for  FRA  to 
issue  a  final  rule  in  this  proceeding  prior 
to  June  23, 1989,  the  target  date 
established  by  section  4  of  the  RSIA. 
Faced  with  responsibility  for  addressing 
an  ambitious  regulatory  agenda  and  the 
need  to  create  regulations  that 
effectively  address  Congressional  safety 
concerns,  FRA  quickened  its  regulatory 
pace  to  the  degree  that  it  could 
legitimately  do  so.  It  has  delayed 
issuance  of  a  regulatory  proposal  in  this 
proceeding  because  the  number  and 
complexity  of  the  issues  required 
additional  time. 

The  Need  for  Regulations.  In 
determining  the  need  for  any  regulation 
concerning  locomotive  operator 
qualifications,  FRA  identified  those  train 
accidents  that  occurred  during  the 
period  1977  through  1987  that  were 
caused  by  human  factors  and  that 
appear  to  reflect  poor  locomotive 
operator  performance.  Although  human 
factor  accidents  have  seen  a  dramatic 
reduction  in  actual  numbers,  they  have 
not  been  decreasing  at  the  same  rate  as 
accidents  attributed  to  other  causes. 
Within  the  18,140  human-factor-caused 
accidents  reported  during  the  period, 


FRA  identified  a  total  of  6,990  train 
accidents  that  resulted  in  61  fatalities. 
1,482  personal  injuries  and  some  $387 
million  in  property  damage  that  can  be 
ascribed  in  whole  or  in  part  to  poor 
locomotive  operator  performance.  These 
accidents  included  214  resulting  from 
improper  use  of  the  automatic  brake,  62 
due  to  improper  use  of  dynamic  brake, 
and  171  caused  by  improper  use  of  the 
independent  brake  valve.  These  appear 
to  stem  from  poor  performance  curable 
through  improved  training  and 
monitoring.  Also  within  that  total  are 
1,649  accidents  attributed  to  excessive 
speed  and  3,375  caused  by  excessive  in- 
train  force  levels  that  may  not  be  as 
directly  related  to  training  as  to 
operational  monitoring.  In  many  of  these 
accidents  the  causation  appears  to 
relate  to  either  inattentiveness  or 
misconduct 

FRA  encountered  some  difficulty  in 
analyzing  the  data  because  of  the 
absence  of  specific  information  that 
indisputably  identifies  which 
inadequacies  are  really  the  causal 
factor.  The  difficulty  in  estimating  any 
specific  effectiveness  level  is  caused  by 
an  inability  to  document  with  specificity 
the  correlation  between  testing,  training, 
and  actual  safety  performance.  Accident 
investigations  do  not  generally  identify 
whether  the  failure  of  locomotive 
operators  to  take  effective  action 
stemmed  from  inadequate  training,  a 
failure  to  recall  a  vital  piece  of 
information  learned  long  ago,  or  lack  of 
proper  execution  due  to  simple 
inattentiveness.  Although  FRA  has  not 
included  draft  regulatory  text  on  this 
topic,  FRA  is  considering  the  need  to 
revise  its  accident  reporting  regulations 
to  require  railroads  to  provide 
additional  data  about  the  qualifications 
of  the  locomotive  operator  when  a 
railroad  cites  the  possibility  of  poor 
operator  performance  as  the  cause  or 
contributing  cause  of  an  accident 

Despite  the  limitations  inherent  in  the 
available  accident  data,  FRA  believes 
that  there  is  a  need  for  regulations 
concerning  the  qualifications  of 
individuals  who  operate  a  locomotive. 
Consequently,  FRA  proposes  to 
establish  a  program  under  which  each 
railroad  will  determine  that  every 
person  it  authorizes  to  operate  a 
locomotive  meets  or  exceeds  Federally 
))re8cribed  minimum  standards.  For 
discussion  purposes  FRA  has  broken  its 
presentation  of  the  components  of  this 
program  into  the  following  topical  areas: 

(1)  Its  scope  and  nature  of  the  system. 

(2)  its  structure,  and  (3)  its 
administration. 
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I.  The  Scop*  and  Nature  of  die  Proposed 
Prograin 

(a)  Types  of  Operations  That  Would 
Be  Affected 

In  general  railroads  permit  three 
types  of  employees  to  operate 
locomotives:  "engineers,"  "hostlers." 
and  "transportation  officers."  These 
employees  may  also  be  known  as  yard 
engineers,  hostler  attendants,  road 
foremen  of  engines,  or  traveling 
engineers.  Regardless  of  title,  those 
authorized  by  the  railroad  to  operate  a 
locomotive  are  generally  identified  on 
internal  company  lists.  Such 
airangements  are  typical  of  the  23 
railroads  that  handle  more  than  80 
percent  of  the  freight  and  carry  more 
than  90  percent  of  the  passengers 
transported  by  rail  in  this  country.  As 
would  be  expected,  the  larger  the 
railroad,  the  more  elaborate  is  its 
program  for  control  of  locomotive 
operation.  Although  most  railroads  have 
used  this  discretion  wisely,  a  railroad 
may  ignore,  misconstnie,  or  change 
company  policy  to  meet  short  terra 
objectives.  When  that  has  occurred,  the 
absence  of  Federal  standards  has 
limited  FRA's  abihty  to  redress  the 
situation.  FRA  also  has  found  itself 
handicapped  in  quickly  responding  to 
situations  in  which  there  was  no 
rational  company  policy  or  where  a 
rational  policy  was  not  adhered  to. 

FRA's  proposal  covers  neariy  every 
person  who  operates  a  locomotive, 
including  many  not  known  as 
"locomotive  engineers,"  and  nearly 
every  railroad  subject  to  its  safety 
jurisdiction,  including  many  that  may 
lack  a  clear  company  policy  on  the 
qualifications  to  perform  such  functions. 
However,  as  discussed  below,  certain 
limited  exceptions  would  be  carved  out 
based  on  the  type  of  railroad  operation 
or  the  function  being  performed. 

FRA  proposes  to  exclude  three  types 
of  operations  from  this  rule.  The  first 
would  be  for  tourist  scenic  or  exclusion 
operations  that  ocair  on  tracks  that  are 
not  part  of  the  general  railroad  system 
(i.e..  the  standard  gage,  interconnected 
network  of  railroads  that  makes 
possible  the  int,^rchangfi  of  goods  and 
passengers  throughout  the  nation). 
These  rail  opera  tions  frequently  do  not 
come  under  FRA's  other  rules  because 
they  are  conducted  on  a  seasonal  basis 
and  use  short,  physically  isolated 
segments  of  track  that  never  see  any 
other  type  ai  operation.  (They  are 
covered,  however,  by  FRA's  accident 
reporting  rules.)  Some  do  not  even  use 
standard  gage  tracks  for  their 
operations.  They  have  been  growing  in 
number,  volume  of  passengers  carried, 
frequency  of  service  and  duration  of 


their  operating  season.  Many  have 
expanded  their  equipment  rosters  and 
have  been  electing  to  use  older  steam 
locomotives  to  propel  their  trains. 

These  excursion  railroads  have  been 
an  increasing  source  of  concern  for  FRA, 
but  prior  to  imposing  qualification 
standards  on  their  locomotive  operators, 
FRA  has  concluded  that  there  is  a  need 
to  examine  the  broader  question  of 
general  regulation  of  these  railroads. 
FRA  intends  to  initiate  a  safety  inquiry 
to  examine  the  threshold  question  of 
whether  there  is  a  need  to  impose  safety 
regulations  on  these  types  of  operations. 
FRA  will  then  evaluate  the  need  to  bring 
such  operations  within  the  scope  of  this 
rule. 

The  second  proposed  exclusion 
addresses  operations  within  the 
confines  of  industrial  installations. 
These  are  commonly  referred  to  as 
"plant  railroads"  and  are  typified  by 
operations  such  as  those  in  steel  mills 
that  do  not  go  beyond  the  plant's 
boundaries.  Third,  the  rule  would  not 
apply  to  rapid  transit  operations  in 
urban  areas.  The  section-by-section 
analysis  of  this  proposal  contains  some 
additional  discussion  of  this  topic  to 
help  illustrate  how  this  proposal  would 
apply  to  certain  operations  that  may 
quahfy  as  rapid  transit  or  as  plant 
railroad.  For  a  general  discussion  of  the 
extent  of  FRA's  safety  jurisdiction,  see 
the  relevant  portion  of  Appendix  A  to  49 
CFR  Part  209. 

FRA  also  proposes  to  exclude  two 
types  of  functions  frequentiy  performed 
on  many  railroads.  This  exdusion  is 
intended  to  permit  employees  to  move 
locomotives  very  short  distances  for 
inspection  or  maintenance  purposes. 
FRA  has  concluded  that  this  function  is 
so  minimal  as  not  to  warrant  coverage 
under  this  proposal.  Thus,  FRA  proposes 
to  exclude  employees  required  to 
operate  a  locomotive  as  an  incidental 
aspect  of  their  inspection,  maintenance, 
and  servicing  duties.  This  exclusion 
would  apply  in  two  settings.  The  first 
involves  individuals  who  operate 
locomotives  only  within  the  confines  of 
a  locomotive  servicing  facility  isolated 
from  general  operations  in  accordance 
with  the  blue  signal  regulations  (49  CFR 
218.29).  FRA  believes  that  these 
limitations  are  sufficient  to  provide  for 
the  safety  of  operations.  Other 
considerations  are  that  the  locomotives 
generally  do  not  move  at  speeds 
exceeding  5  miles  per  hour,  do  not  haul 
cars,  and  proceed  under  a  very  simple 
set  of  operating  procedures. 

Second,  FRA  proposes  to  permit  an 
employee  to  move  a  locomotive  for  a 
distance  of  not  more  than  100  feet  when 
necessary  to  perform  an  inspection  or 


maintenance  task  outside  a  locomotive 
servicing  facility.  This  exception  would 
apply,  for  example,  when  the  wheels  of 
a  locomotive  need  to  be  rotated  a 
fraction  of  their  diameter  to  permit  an 
inspection  of  their  tread  and  rim 
surfaces.  Exclusion  of  people  who 
perform  such  functions  from  this  rule 
should  not  be  interpreted  as  having  a 
bearing  on  their  inclusion  or  exclusion 
fitnn  the  Hours  of  Service  Act  coverage 
where  different  considerations  obtain. 

(b)  FRA 's  Approach  to  Certification 

FRA  believes  that  a  basic  level  of 
instruction  and  training  is  required  to 
instill  the  knowledge  and  skills 
necessary  to  safely  operate  a  train. 
Since  short  trains  moving  at  slow  speeds 
in  flat  terrain  are  relatively  easy  to 
operate,  FRA  proposes  to  establish 
minimum  levels  of  instruction, 
knowledge,  and  skill  for  such  operators. 
For  those  who  will  operate  longer  trains, 
or  trains  that  move  at  higher  speeds  or 
function  in  more  complicated 
operational  settings,  FRA  believes  that 
higher  levels  of  instmction.  knowledge, 
and  skills  are  required. 

FRA's  proposal  divides  operators  into 
three  major  proficiency  levels. 
Proficiency  in  the  skills  required  at  a 
lower  level  does  not  entitle  the  operator 
to  perform  duties  at  a  higher  level. 
However,  an  employee's  level  of 
competence  should  be  fully  transferable 
to  a  new  environment  Simply  stated,  a 
person  competent  to  run  a  train  on  one 
railroad  is  hilly  competent  to  perform  a 
comparable  task  elsewhere,  proinded  he 
or  she  has  been  qualified  on  the  territory 
involved. 

FRA's  approach  recognizes  thai 
railroad  operating  rules  contain  more 
similarities  than  differences  for 
locomotive  operators,  at  least  among 
comparable  railroads.  The  railroads 
themselves  have  been  striving  for  a 
more  uniform  set  of  rule  books.  The 
recentiy  adopted  Uniform  Code  of 
Operating  Rules,  or  "code  cf  the  west" 
and  the  new  Northeast  Operating  Rules 
Advisory  Committee  ("NORAC")  rule 
book  are  examples  of  this  effort  to  use  a 
more  uniform  and  regionally 
standardized  system  for  operating 
trains.  Since  remaining  differences  are 
relatively  minor,  orientation  of  a 
transplanted  locomotive  operator  should 
pose  no  real  hurdle. 

Traditional  industry  thinking  places  a 
large  premium  on  the  operator's 
familiarity  with  the  physical 
characteristics  of  the  territory  over 
which  he  or  she  will  be  performing 
service.  FRA  agrees  but  believes  that 
territorial  familiarity  and  train  handling 
skill  are  segregable  elements  of  the 
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education  of  a  locomotive  operator. 
FRA's  proposal  builds  on  this  fact. 

(c)  Consequences  of  Certification 

FRA  is  proposing  to  establish 
minimum  qualification  standards  for 
locomotive  operators.  As  with  its  other 
regulations,  adoption  of  FRA  minimum 
standards  would  permit  raih*oads  to 
adopt  or  continue  in  force  more  rigorous 
qualification  criteria.  FRA's  proposal  is 
designed  to  ensure  that  no  unqualified 
person  is  authorized  or  permitted  to 
operate  a  locomotive.  A  railroad  may 
permit  an  individual  to  operate  a 
locomotive  only  after  it  determines  that 
the  person  has  the  competence  to  do  so. 

FRA's  proposed  rule  would  have  no 
direct  impact  on  any  person's 
employment  relationship  with  a 
railroad.  The  employment  consequences 
of  an  individual's  meeting  or  failing  to 
meet  FRA  criteria  are  beyond  the  scope 
of  this  rule  and  would  be  left  for 
resolution  under  employment  contracts. 
Certification  would  mean  that  a  railroad 
has  affirmatively  determined  that  an 
individual  meets  the  minimiun  Federal 
qualifications  required  to  function  as  a 
locomotive  operator.  An  individual 
would  not  be  entitled  to  employment  as 
a  locomotive  operator  because  he  or  she 
is  certified  under  this  rule. 

n.  The  Certification  System 

(a)  Classes  of  Service 

FRA  proposes  to  establish  the  five 
classes  of  service  for  locomotive 
operators  outlined  below.  In  describing 
these  classes,  FRA  has  avoided 
references  to  industry  terms  previously 
used  to  identify  those  who  operate 
locomotives.  TTie  classes  of  service 
embody  ascending  levels  of  proficiency 
that  address  these  key  factors: 
variations  in  controlling  a  train  that 
result  from  the  number,  nature,  and 
placement  of  the  cars  being  hauled; 
variations  related  directly  to  the  speed 
or  changes  in  speed  of  the  train  and  the 
alternatives  available  for  responding; 
and  finally  the  variations  that  result 
from  changes  in  physical  conditions 
including  ascending  and/or  descending 
hills. 

(1)  Student  Operators 

This  lowest  classification  would 
permit  railroads  to  educate  students  on 
the  operation  of  trains  and  to  provide 
actual  experience  at  the  controls 
without  regard  to  prior  experience.  FRA 
woiild  ensure  safety  by  having  student 
operation  occur  only  under  the  direct 
supervision  of  a  fully  skilled  operator. 
Student  operator  classification  could  be 
used,  for  example,  to  educate  new 


employees  or  to  teach  current  operators 
to  handle  more  difficult  situations. 

(2)  Locomotive  Servicing  Operators 

The  next  higher  service  classification 
would  apply  to  individuals  who  have 
the  levels  of  knowledge  and  skills 
needed  to  handle  a  locomotive  or  a 
group  of  locomotives  %vithout  cars 
attached.  Although  the  equipment 
handling  skills  required  to  operate  a 
locomotive  without  cars  attached  are 
relatively  simple,  such  operation  can 
require  significant  knowledge  of  the 
railroad's  operating  practices  and 
physical  characteristics.  For  example, 
railroads  often  expect  their  personnel  to 
move  locomotives  from  servicing  areas 
to  train  yards  or  to  outlying  points. 
Although  fully  competent  to  perform 
such  operations,  these  individuals  may 
not  be  qualified  to  operate  locomotives 
hauling  rolling  stock. 

(3)  Restricted  Train  Service  Operators 

The  next  higher  classification  would 
apply  to  individuals  who  have  sufficient 
knowledge  and  skill  to  operate  simple 
trains,  defined  as  trains  (1)  having  fewer 
than  thirty  cars  in  the  consist,  (2) 
moving  at  a  speed  not  exceeding  20 
miles-per-  hour,  and  (3)  moving  in  an 
area  where  only  one  train  at  a  time  is 
operated.  FRA  believes  that  handling 
trains  that  exceed  these  criteria  requires 
significantly  greater  knowledge  and 
skill. 

(4)  Terminal  Train  Service  Operators 

The  next  higher  classification  would 
apply  to  individuals  who  have  sufficient 
knowledge  and  skill  to  operate  a  wide 
variety  of  train  consists,  but  who  are  not 
qualified  to  perform  service  in  high 
speed  operations  over  extensive 
territories.  FRA  proposes  to  permit  these 
individuals  to  operate  trains  of  any  size 
at  any  prescribed  speed  under  any 
operating  scheme,  provided  the  train 
does  not  travel  more  than  20  miles  from 
its  point  of  origin  to  its  destination. 
Operations  that  do  not  exceed  twenty 
miles  are  currently  referred  to  as 
"transfer  train  or  yard  train  movements" 
under  FRA  rules  and  are  performed 
under  a  wide  variety  of  operating 
practices.  Train  size  and  make-up  vary 
significantly  as  do  operating  speeds  and 
the  impact  of  changes  in  topography. 
However,  these  variations  are  held 
within  a  tolerable  range  by  the  20  mile 
limitation. 

(5)  Unlimited  Train  Service  Operators 

This  highest  level  of  proficiency 
would  include  those  individuals  who 
have  sufficient  knowledge  and  skill  to 
operate  any  form  of  train  consist  and 
whose  skills  are  sufficiently  high  to 


perform  service  in  high  speed  operations 
over  extensive  territories.  Individuals  at 
this  level  would  have  the  knowledge 
and  ability  to  predict  with  some 
accuracy  the  performance  of  different 
consists  under  different  operating 
conditions  and  the  skill  to  properly 
maneuver  the  train  through  those 
different  operational  environments. 

(b)  Determinations  Required  Under  the 
Certification  Process 

Consistent  with  most  current  practices 
in  the  industry,  FRA  proposes  that  each 
railroad  have  a  program  under  which  it 
would  make  four  determinations  before  - 
allowing  an  individual  to  operate  a 
locomotive  or  train.  FRA's  proposal 
would  establish  uniform  criteria  for 
determining  whether  an  individual:  (1) 
has  the  visual  and  hearing  acuity 
needed  to  perform  their  responsibilities; 
(2]  has  sufficient  knowledge  and  training 
to  safely  operate  a  locomotive;  (3)  has 
e^ectively  demonstrated  that  they 
possess  the  appropriate  operating 
performance  skills;  and  (4)  has  the    . 
requisite  safety  performance  history  to 
be  eligible  to  assume  the  responsibilities 
of  operating  a  locomotive. 

(1)  Physical  Capacity 

Each  person  who  operates  a 
locomotive  must  have  sufficient  vision 
to  receive  all  manner  of  visual 
information  concerning  the  movement  of 
that  equipment  if  there  is  going  to  be  a 
reasonable  expectation  that  the  unit  will 
be  moved  safely.  In  examining  the 
available  data,  FRA  has  reason  to 
believe  that  many  of  the  nearly  500 
railroads  in  this  country  do  not  have  any 
visual  acuity  criteria  for  their 
locomotive  operators.  Although  major 
railroads  tend  to  employ  a  commonly 
accepted  criteria,  FRA  has  been  advised 
that  these  criteria  are  not  being  fully 
complied  with  after  an  individual  has 
been  initially  hired.  Similarly,  each 
person  who  operates  a  locomotive  must 
have  sufficient  hearing  acuity  to  identify 
a  variety  of  information  that  is 
communicated  audibly  including 
warning  signals  and  voice 
communications.  Given  the  increased 
reliance  on  radio  transmission  of 
operating  information,  there  appears  to 
be  an  increasing  need  to  assure 
minimum  acuity  levels.  FRA  believes 
that  the  data  concerning  current 
industry  practice  for  visual  acuity 
conditions  is  also  applicable  here. 

FRA  proposes  that  each  prospective 
operator  be  given  a  periodic 
examination  by  a  quaUfied  medical 
person  to  determine  whether  they  meet 
FRA  mandated  vision  and  hearing 
acuity  standards.  Although  more 
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comprehensive  physical  qualifications 
could  be  required  for  locomotive 
operators,  FllA  does  not  believe  that 
necessary  at  this  time.  Unlike  other 
modes  of  transportation,  a  railroad  has 
some  irfierent,  safety  features  that  can 
mitigate  an  operators  physical 
incapacitation.  For  example,  it  is  rare 
that  an  operator  is  the  sole  occupant  of 
the  locomotive  cab;  and  other  occupants 
can  simply  bring  the  equipment  to  a  halt. 
In  addition,  most  locomotives  are 
equipped  with  a  variety  of  safety 
devices  that  cause  a  train  to  stop  if  an 
operator  is  unresponsive.  Similarly,  the 
fact  that  trains  must  follow  the  pathway 
dictated  by  the  tracks  reduces  the  risk 
that  the  equipment  will  veer  out  of 
control. 

Analysis  of  accident  data  relevant  to 
this  issue  proved  to  be  difficult,  since 
even  dramatic  medical  events,  such  as 
heart  failure,  that  caused  a  train 
accident  are  difficult  to  retrieve  fi'om  the 
available  data  base.  In  part  the 
limitations  of  the  data  refiect  the  fact 
that  the  pre-accident  medical  condition 
of  railroad  employees  has  rarely  been 
the  subject  of  detailed  inquiry  by 
accident  investigators.  FRA's  proposal 
for  the  particular  thresholds  for  vision 
and  hearing  acuity  were  derived  from 
published  FRA  research  efforts  (see 
Recommendations  Concerning  Critical 
Factors  in  Railroad  Employee  Medical 
Standards;  C.  Abemathy;  Report  No. 
DOT-TSC-RR628-PM-76-1;  issued 
March  1976)  and  analogous  DOT 
requirements  for  other  transportation 
modes.  FRA's  proposals  are  compatible 
with  existing  industry  guidelines  on  this 
subject. 

FRA  recognizes  that  there  may  be 
instances  in  which  a  railroad  would  be 
willing  to  allow  a  given  operator  to 
continue  in  service  even  though  that 
person  has  some  impairment  that 
prevents  them  from  meeting  these 
standards.  FRA  anticipates  it  will 
resolve  such  issues  in  the  context  of  a 
waiver  proceeding.  In  such  a  context 
FRA  would  have  sufficient  detailed 
information  available  to  make  an 
informed  assessment  of  the  safety 
implications  of  deviating  from  these 
acuity  standards. 

(2]  Knowledge:  Training  and  Testing  To 
Assure  Cranpetency 

Locomotive  operators  must  know 
about  personal  safety,  railroad  operating 
practices,  general  mechanical  practices, 
proper  train  handling  procedures,  and 
proper  safety  procedures.  FRA  proposes 
to  establish  (a)  minimum  training 
requirements  to  assure  that  prospective 
locomotive  operators  receive  an 
adequate  education  on  those  topics  and 
(b)  testing  requirements  to  ensure  that 


prospective  operators  have  acquired 
and  retained  the  requisite  knowledge. 

(a)  Training  Programs.  FRA  proposes 
to  address  both  training  and  retraining 
of  locomotive  operators.  Not  all 
railroads  provide  the  initial  education  of 
their  employees  on  how  to  operate 
locomotives  and  trains.  Instead,  some 
seek  people  with  prior  experience  on 
other  raiboads.  Since  the  pool  of 
experienced  locomotive  operators  has 
been  fairly  large  in  the  last  decade,  as 
the  larger  railroads  in  the  industry  have 
significantly  reduced  their  work  forces, 
small  and  regional  railroads  have  had 
no  difficulty  hiring  to  meet  their  staffing 
needs.  Even  railroads  that  do  conduct 
extensive  training  programs  for  other 
jobs  do  not  always  do  so  for  locomotive 
operators.  FRA  is  therefore"  not 
proposing  a  requirement  that  each 
railroad  have  a  training  program  for 
student  operators.  But  once  a  carrier 
elects  to  conduct  a  training  program  for 
student  operators,  it  would  be  required 
to  submit  that  program  to  FRA  for 
approval. 

FRA  proposes  to  require  that  a 
railroad  with  a  student  training  program 
in  progress  on  the  effective  date  of  this 
rule  file  that  program  with  FRA.  If  a 
program  is  not  in  progress  on  the 
effective  date  of  this  rule,  the  railroad 
that  elects  to  initiate  one  would  have  to 
file  that  program  with  FRA  at  least  60 
days  before  it  commences  training. 
Upon  receipt  FRA  would  review  the 
program  and  either  approve  it  or  ask  for 
modifications.  Such  an  approval  process 
creates  the  potential  for  delay  of  a 
program;  accordingly,  FRA  proposes  to 
permit  railroads  to  presume  that  their 
program  has  been  approved  imless  FRA 
informs  them  to  the  contrary,  in  writing, 
within  60  days  after  the  program  is  filed. 
FRA  has  also  proposed  minimum 
criteria  for  the  structure,  content  and 
duration  of  any  program.  Like  the 
distinctions  FRA  is  proposing  for  the 
classes  of  service,  tlie  proposed  student 
training  program  contains  gradations 
that  reflect  increasing  complexity 
implicit  in  operating  longer  trains  at 
higher  speeds  over  more  difficult  terrain. 

FRA's  training  curricula  proposal 
builds  on  the  foundation  laid  by  the  FRA 
research  efforts  that  produced  the  Hale 
study  (Proposed  Qualification 
Requirements  for  Selected  Railroad 
Jobs;  A.  Hale  and  R  Jacobs:  Report  No. 
DOT-TSC-736;  issued  May.  1975).  It 
also  is  in  keeping  with  the  student 
training  programs  FRA  has  observed 
during  the  last  several  months  on  some 
20  raihoads  that  FRA  studied  or 
conferred  with  prior  to  developing  this 
NPRM.  FRA's  proposed  minimum 
training  standards  address  classroom 


instruction  and  skill  development  and 
the  establishment  of  curriculum 
requirements.  Details  of  the  proposal  are 
discussed  at  greater  length  later  in  this 
preamble. 

Continuing  education  is  also 
addressed  in  this  proposal.  At  a 
minimum,  all  railroads  currently  insist 
that  an  already  skilled  operator  be 
trained  on  the  physical  characteristics  of 
a  given  territory  prior  to  his  or  her  initial 
operation  over  that  territory  or  when  a 
significant  period  of  time  has  elapsed 
since  the  person  last  operated  a  train 
over  the  line.  A  similar  need  arises 
when  an  experienced  locomotive 
operator  is  assigned  to  a  new  territory, 
llie  advent  of  new  technology  also 
generates  a  need  for  additional  training, 
e.g.,  the  introduction  of  the  airflow 
method  of  conducting  airbrake  tests  or 
the  introduction  of  advanced  train 
control  systems.  In  addition,  some 
railroads  provide  refresher  training  to 
maintain  and  improve  the  knowledge  of 
their  locomotive  operators. 

FRA  proposes  to  require  that  all 
railroads  have  a  program  to  address  the 
need  for  supplemental  training. 
Although  FRA  has  limited  evidence  to 
support  the  need  for  an  industry  wide 
refresher  type  training,  FRA's  proposal 
would  entail  only  a  minimal  level  of 
additional  training  for  locomotive 
operators.  The  need  for  additional 
training  would  be  triggered  by  the 
passage  of  time,  the  introduction  of  new 
technology,  or  changes  in  the  territory 
over  which  the  locomotive  operator  will 
be  performing  his  or  her  duties. 

(b)  Testing  Programs.  FRA  profKjses 
to  require  that  all  prospective 
locomotive  operators  take  a  written 
examination  to  measure  their  knowledge 
of  the  relevant  safety  practices  and 
procedures.  FRA  would  set  some  criteria 
for  the  tests  and  prescribe  consequences 
for  failure  of  initial  tests  or  subsequent 
periodic  tests. 

The  railroads  would  have 
considerable  latitude  in  designing  these 
tests.  However,  FRA  would  require  that 
the  test  be  closed-book,  cover  at  least 
five  subject  areas  and  contain  no  fewer 
than  150  questions.  The  passing  score 
would  be  85  percent  For  railroads 
whose  operators  encounter  electronic 
signal  systems,  the  portion  of  the  test 
relating  to  signal  indications  would 
require  a  score  of  100  percent 

FRA's  decision  not  to  propose  greater 
control  over  these  tests  reflects  several 
factors.  Every  railroad  is  different  in 
some  respect  To  the  extent  that  a 
universal  body  of  knowledge  can  be 
extracted  from  the  railroads'  individual 
safety  practices  and  rules,  FRA  cannot 
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design  a  universal  testing  program  in  the 
brief  time  envfisioned  by  Congress. 

In  the  long  term.  FRA  believes  that  the 
best  approach  may  be  to  emulate  that 
used  by  some  professions,  including  the 
legal  profession;  a  two-part 
examination,  the  first  testing  general 
knowledge  and  the  second  detailed  or 
applied  knowledge.  Such  a  testing 
program  would  evaluate  each  operator's 
fundamental  knowledge  and  then  his  or 
her  knowledge  of  the  unique  operational 
factors  present  on  the  particular 
railroad. 

FRA  seeks  the  views  of  all  parties  on 
the  wisdom  of  pursuing  the  creation  of 
such  a  testing  system  and  on  the  time 
and  resources  needed  to  establish  such 
a  system.  Assuming  that  the  creation  of 
such  a  testing  program  is  appropriate, 
but  that  it  can  not  be  accomplishe|d  prior 
to  adoption  of  a  final  rule  in  this 
proceeding,  what  is  a  realistic 
frameworic  for  converting  to  such  a 
system? 

At  this  point,  FRA  proposes  to  allow 
railroads  to  continue  using  their  current 
tests  if  they  meet  FRA  criteria. 

FRA  will  examine  the  tests  being  used 
by  railroads  to  monitor  the  quality  of 
their  testing  and  if  necessary  seek 
improvements  in  a  particular  test 
program.  FRA  anticipates  that  railroads, 
particularly  large  railroads,  will 
continue  to  use  the  test  programs 
currently  being  administered  because 
these  generally  exceed  FRA's  minimum 
requirements.  For  others  these  proposals 
will  require  that  new  or  improved  tests 
be  developed  or  that  grading  criteria  be 
improved. 

FRA  proposes  to  have  these 
knowledge  tests  administered  to  each 
locomotive  operator  at  least  once  every 
36  months,  and  FRA  proposes  specific 
consequences  for  a  person  who  fails 
these  tests.  Those  consequences  of 
failure  distinguish  between  the  case  in 
which  the  test  constitutes  the  initial 
examination  of  an  operator  and  the  case 
in  which  it  is  a  subsequent  periodic 
reexamination  of  a  previously  certified 
operator. 

(i)  Consequences  of  Failing  Initial 
Testing.  Subsequent  to  adoption  of  this 
proposed  regulation,  at  least  three 
different  groups  of  people  can  be 
expected  to  take  an  initial  examination. 
FRA  identifies  the  first  of  these  groups 
as  "grandfathered  operators."  As  noted 
earlier,  FRA  anticipates  that  this 
certification  rule  will  be  phased  into 
effect  by  allowing  railroads  to  presume 
for  a  limited  period  of  time  that  existing 
engineers  are  qualified.  This  interim 
presumption  of  qualification,  or 
grandfathering,  requires  that  sudh 
grandfathered  operators  be 
administered  their  initial  knowledge  test 


within  three  years  of  the  effective  date 
of  this  rule.  If  such  a  grandfathered 
operator  fails  to  achieve  a  passing  score 
when  they  initially  take  this  test,  FRA 
proposes  to  allow  that  person  tb^ 
continue  to  operate  locomotives  fd) 
period  of  not  more  than  sixty  days. 
During  that  interval  the  grandfathered 
operator  must  wait  a  minimum  of  thirty 
days  and  then  retake  a  similar  exam.  If 
the  grandfathered  operator  fails  the 
second  examination,  then  he  or  she 
cannot  be  permitted  to  operate  a 
locomotive  until  he  or  she  passes  a 
second  reexamination.  FRA  would 
permit  an  exception  to  that  prohibition 
for  instance  when  the  railroad  wants  to 
permit  such  a  person  to  operate  under 
the  direct  supervision  of  an  instructor.  A 
failure  of  all  three  tests  by  a 
grandfathered  operator  will  necessitate 
tl\at  the  person  complete  a  training 
rogram  before  again  attempting  to  pass 
this  testing. 

FRA  proposes  a  similar  chain  of 
consequences  for  the  second  and  third 
groups.  The  second  group  would  be 
comprised  of  student  operators  who  are 
taking  their  initial  tests  after  completing 
a  training  program.  The  third  potential 
group  of  test  subjects  is  composed  of 
individuals  who  have  acquired  sufficient 
education  about  railroad  operations  and 
are  perceived  as  potentially  competent 
to  qualify  as  a  locomotive  operator  but 
do  not  meet  the  criteria  for  being  a 
grandfathered  operator  or  a  student 
operator.  Such  people  typically  could 
include  individuals  who  were  previously 
deemed  fully  qualified  operators  but 
were  not  employed  or  were  ill  during  the 
interval  for  grandfathering  designation. 
The  major  difference  is  that  a  person 
who  belongs  to  either  the  second  or 
third  group  will  not  be  permitted  to 
operate  a  locomotive  or  train  without 
direct  supervision  imtil  successful 
passage  of  the  test. 

(ii)  Consequences  of  Failing  Periodic 
Testing.  FRA  proposes  that  a  similar 
chain  of  consequences  apply  to 
individuals  who  fail  subsequent  periodic 
examinations.  The  failure  of  an  initial 
periodic  test  will  start  a  sixty  day 
probationary  period  within  which  the 
person  must  successfully  pass  a  retest. 
During  that  interval  a  railroad  may,  but 
is  not  required  to,  permit  the  person  to 
continue  to  operate  locomotives  and 
trains  under  the  direct  supervision  of  a 
qualified  operator.  Failure  of  three 
examinations  would  also  trigger  the 
need  to  take  a  retraining  program. 

In  devising  these  test  failure 
consequences,  FRA  does  not  intend  to 
nullify  collective  bargaining 
arrangements  or  company  policies  that 
establish  more  stringent  or  restrictive 
approachea  to  questions  of  retesting. 


FRA's  intent  here  is  to  prevent  railroads 
from  adopting  more  permissive 
approaches,  and  either  continually 
exposing  people  to  tests  until  they  pass 
or  allowing  people  who  fail  tests  to 
remain  in  service  for  indefinite  periods 
prior  to  retesting. 

(3)  Performance  Skills:  Training  and 
Testing  Required 

In  order  to  be  a  locomotive  operator, 
each  person  needs  certain  minimujn 
performance  skills  and  for  each  class  of 
service  those  performance  skills  become 
more  complex.  In  a  manner  similar  to 
thatiiMcribed  above,  FRA  proposes  to 
eslAlish  (1)  minimum  training 
requirements  to  assure  that  future 
prospective  locomotive  operators 
develop  adequate  train  handling  skills 
and  (2)  testing  requirements  to  ensure 
that  all  prospective  locomotive 
operators  possesses  the  requisite  train 
handling  skills. 

(1)  Training  Programs.  As  noted 
above,  FRA  is  not  proposing  a 
requirement  that  each  railroad  have  a 
basic  training  program.  It  will  be 
feasible  for  many  railroads  to  meet  this 
training  requirement  simply  by  hiring 
operators  trained  by  another  railroad. 
But  once  any  railroad  elects  to  conduct 
a  basic  training  program  they  will  be 
required  to  submit  that  program  to  FRA 
for  approval.  That  program  must  meet 
certain  criteria.  Frequently  referred  to  as 
hand-on-training  or  on-the-job  training, 
the  performance  skills  aspect  of  the 
training  program  is  the  more  difficult  to 
prescribe.  FRA  proposes  to  establish 
criteria  concerning  the  duration  and 
content  of  the  program.  FRA's  criteria 
contain  gradations  that  reflect  the 
differences  implicit  in  training  a  person 
to  operate  small  trains,  at  slow  speeds, 
in  operationally  simple  environments 
and  those  needed  to  operate  a  variety  of 
train  consists  at  many  speed  ranges  over 
significant  variations  in  terrain.  FRA  has 
structured  its  proposal  to  focus  on  the 
training  that  would  more  typically  be 
associated  with  that  afforded  to  people 
by  large  railroads  who  desire  to  train 
individuals  to  be  competent  to  operate 
any  kind  of  train  under  any  kind  of 
condition — in  essence,  the  kind  of 
training  that  it  would  be  appropriate  if 
the  railroad's  intent  was  to  create  a 
"man  for  all  seasons"  at  the  controls  of 
a  locomotive. 

(i)  Duration  and  Content  FRA 
proposes  that  all  students  receive  a 
minimum  of  sixty  hours  of  performance 
skill  training.  The  duration  and  content 
criteria  that  FRA  proposes  are  best 
illustrated  by  a  discussion  of  FRA's 
requirements  for  training  a  student  who, 
it  is  contemplated,  will  become  an 
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imlimited  train  service  operator.  Such  a 
student  must  receive  a  minimum  of  480 
hours  of  performance  skill  training,  and 
operate  die  train  for  at  least  240  of  those 
hours.  The  trains  to  which  the  student  is 
assigned  must  Include  whatever  variety 
of  equipment  the  railroad  normally 
operates,  equipment  which  this  person 
can  reasonably  be  expected  to 
encounter  as  a  qualified  operator. 

FRA  has  selected  this  minimum 
duration  for  the  actual  train  operation 
portion  of  program  because  of  the  nature 
of  railroad  operations.  Regrettably,  there 
are  many  periods  of  time,  and  these 
periods  can  be  quite  lengthy,  when  a 
student  at  the  controls  of  a  locomotive 
will  not  be  doing  anything  but  waiting. 
By  setting  this  minimum  level,  FRA 
experience  indicates  all  students  will 
receive  an  adequate  level  of  operational 
experience  during  which  there  will  be 
sufficient  opportunity  for  education  and 
skill  development  concerning  train 
handling. 

FRA  also  proposes  to  require  that 
students  be  exposed  to  a  variety  of 
trains  and  equipment.  FRA  has  observed 
instances  where  students  were  not  being 
exposed  to  different  locomotive  types, 
with  their  variations  in  control 
configurations  and  performance 
responses.  Likewrise,  FRA  has  observed 
instances  where  the  trains  selected  for 
students  to  operate  were  very  uniform 
even  thou^  such  uniform  train  consists 
were  not  the  predominant  type  of 
consists  operated  by  that  railroad.  In 
drafting  the  proposed  training  program 
language  FRA  is  affording  railroads 
considerable  latitude  is  deciding  what 
structxire  to  impose  on  their  training 
programs  by  simply  establishing 
performance  standards  for  this  aspect  of 
the  program.  FRA's  intent  is  to  require 
railroads  to  develop  effective  programs 
that  should  produce  highly  qualified 
operators  and  to  avoid  structuring  the 
program  in  ways  that  satisfy  short  term 
convenience  goals  for  administering  a 
training  program.  It  should  also  be  noted 
that  if  a  railroad  segments  its  operations 
because  it  employs  a  regional  or  a 
divisional  structure,  the  railroad  would 
only  be  required  to  expose  the  student 
to  the  variations  in  equipment  and  train 
consist  peculiar  to  the  segment  where 
the  student  will  eventually  be  operating 
once  becoming  qualified. 

FRA's  training  proposal  assumes  that 
the  student  will  be  learning  the  physical 
characteristics  of  the  territory  as  well  as 
learning  how  to  translate  that  data  into 
effective  train  handling  skills.  Since 
there  are  multiple  reasons  why  that  dual 
education  would  not  necessarily  occur, 
FRA  has  included  a  separate  provision 
to  address  situations  where  a  student 


learns  train  handling  skills  but  does  not 
learn  about  the  physical  characteristics 
of  a  railroad's  tradcage  on  which  they 
will  be  operating.  However,  FRA  does 
not  intend  this  rule  to  constrain 
railroads  that  have  innovative  programs 
including  use  of  video  cassette  recorders 
for  teaching  people  about  the  physical 
characteristics  of  their  trackage. 

(ii)  Use  of  Simulators.  After  examining 
many  existing  training  programs,  FRA 
has  decided  to  propose  sanctioning  the 
use  of  train  operation  simulators  as  an 
alternative  to  actual  train  handling 
experience.  FRA  proposes  to  permit 
railroads  to  conduct  up  to  one  half  of 
their  train  handling  skill  performance 
training  on  simulators  and  to  reduce  the 
total  duration  of  the  program 
significantly.  FRA  has  identified  several 
different  types  of  "simulators"  that  are 
currendy  being  used  by  railroads.  In  its 
most  basic  configuration,  the  simulator 
consists  of  a  locomotive  control  stand 
equipped  with  throtde,  direction  of 
movement  controls  and  braking  levers 
or  switches.  The  initial  enhancement  to 
that  basic  mock-up  configuration  occurs 
when  the  controls  are  connected  to  an 
elementary  airbrake  system  and  the 
gauges  associated  with  that  system. 
Additional  enhancement  comes  when 
this  mock-up  is  augmented  by  the  use  of 
film  or  graphic  displays  of  the  rail  right- 
of-way,  particularly  through  the  use  of 
video  cassette  recordings. 

True  sophistication  does  not  occur 
until  the  locomotive  control  equipment 
is  connected  to  a  computer  that 
translates  the  physical  manipulations  of 
those  control  devices  into  data  inputs 
concerning  the  resulting  implications  for 
the  operation  of  a  train.  Presently  there 
are  two  types  of  computer  enhanced 
simulators  available  and  in  service.  The 
more  rudimentary  of  these  employs  a 
mathematical  model  to  predict  the 
longitudinal  dynamic  conditions  which 
will  result  from  particular  control 
manipulations.  "This  type  of  computer 
enhancement  employs  stored 
information  on  track  configuration  and 
equipment  characteristics  and  displays 
the  in-train  foree  levels  being  predicted 
on  a  cathode  ray  tube  (CRT).  The  most 
familiar  of  these  simulators  are  referred 
to  as  TDAs  which  is  short  for  Train 
Dynamics  Analyzer,  a  popularization  of 
a  supplier's  brand  name  identification. 
The  Idghest  level  of  simulator 
sophistication  occurs  when  the 
computer  being  used  for  enhancement 
has  greater  capacity.  These  simulators 
use  combined  mathematical  models  to 
permit  effective  repUcation  of  all  of  the 
docimiented  operational  characteristics, 
concerning  track  profile,  locomotive  and 
car  performance  characteristics 


including  lateral-over-vertical  ratio 
calculations.  The  computer  systems 
permit  real  time  monitoring  of  a  person's 
performance,  capacity  to  interrupt  the 
operation  of  the  program  for  educational 
purposes,  and  the  ability  to  both  display 
the  effects  of  control  manipulation  on  a 
CRT  and/or  display  it  in  a  printed 
format  They  are  augmented  by  motion 
and  sound  repUcation  devices  and 
include  a  visual  system  for  projecting 
actual  films  of  the  track  and  right-of- 
way. 

niA  believes  that  the  value  of  the 
computer  enhanced  simulators  is 
difficult  to  overestimate.  A  few 
examples  to  illustrate  their  value  will 
suffice.  In  addition  to  eliminating  the 
wasted  time  problem  inherent  in  field 
operations,  the  simulator  permits  a 
railroad  to  expose  students  to  multiple 
situations  they  could  encounter  in  the 
field  but  which  are  too  dangerous  to 
create  for  training  purposes.  Simulators 
make  it  possible  to  allow  students  to 
start  heavy  tonnage  trains  on  severe 
grades;  to  expose  them  to  component 
failure  response  techniques  to 
compensate  for  events  such  as  the  loss 
of  dynamic  brakes  in  mountainous 
terrain;  and  to  expose  them  to  the 
management  of  in-train  force  levels 
attendant  to  poor  distribution  of  empty 
and  loaded  cars  in  train  consists  when 
operating  through  undulating  terrain. 

FRA  proposes  to  permit  railroads  that 
have  the  more  rudimentary  computer 
assisted  simulators  to  substitute  one 
hour  of  simulator  time  for  two  hours  of 
field  operations  time  and  to  permit  up  to 
120  hours  of  the  skill  performance 
interval  to  occur  on  such  simulators.  For 
the  more  sophisticated  devices  FRA 
proposes  to  permit  railroads  to  conduct 
up  to  240  hours  of  their  performance 
skiU  development  program  on  the 
simulator.  Moreover,  FRA  proposes  to 
have  one  hour  of  simulator  time  be  the 
equivalent  of  five  hours  of  field 
operations. 

FRA's  proposal  concerning  the 
training  of  future  locomotive  operators 
contains  a  higher  level  of  detail  than 
other  portions  of  this  proposal  for 
several  reasons.  A  major  reason  for 
FRA's  approach  is  that  it  lacks  the 
ability  to  establish,  in  the  near  term,  an 
effective  imlversal  test  for  all 
locomotive  operators  to  measure  either 
the  performance  skills  or  the  general 
knowledge  levels  of  prospective 
operators.  In  the  absence  of  an  ability  to 
effectively  test  students,  through 
standardized  tests,  which  would  allow 
trainers  latitude  when  educating  student 
operators,  FRA  has  elected  to  prescribe 
the  details  of  the  education  program.  If 
such  a  universal  testing  methodology 


50898 


Federal  Register  /  Vol.  54.  No.  236  /  Monday.  December  11.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  236  /  Monday.  December  11.  1989  /  Proposed  Rules 


50899 


can  be  developed,  as  suggested  earlier 
in  this  notice,  FRA  would  consider 
substituting  such  testing  for  such  a 
detailed  training  requirement.  The  high 
level  of  detail  being  proposed  does  have 
some  independent  benefit  however. 
Although  the  current  training  programs 
of  some  railroads  are  very  impressive, 
the  overall  quality  of  such  programs  in 
the  industry  is  uneven  and  this  proposal 
would  serve  to  significantly  improve  the 
quality  of  many  programs. 

(2)  Testing  Programs.  FRA  proposes  to 
have  each  locomotive  operator  given  a 
performance  skill  test  to  measure  his  or 
her  capacity  to  safely  operate 
locomotives  or  trains  in  accordance  with 
relevant  safety  practices  and 
procedures,  fiis  with  knowledge  testing. 
FRA  proposes  to  establish  criteria  for 
the  tests,  including  the  consequences  of 
failing  either  (i)  initial  tests  or  (ii) 
subsequent  periodic  tests. 

Of  necessity,  railroads  should  and, 
under  this  proposal,  would  be  given 
extensive  discretion  in  designing  and 
administering  these  tests.  However. 
FRA  proposes  to  establish  some  criteria 
concerning:  the  selection  of  the  person 
who  will  conduct  the  test^  the  train  that 
must  be  employed;  the  duration  of  the 
test;  and  the  subject  matter  to  be 
covered. 

FRA  proposes  to  have  the 
performance  skills  tests  administered  by 
a  designated  person.  In  order  to  be 
designated,  such  an  individual  must  be  a 
supervisor  of  the  railroad:  be  fully 
qualified  to  operate  any  train  normally 
operated  on  that  railroad;  and  have  at 
least  five  years  of  experience  in  such 
service.  FRA  will  permit  that  designated 
person  to  select  the  train  that  will  be 
used  for  evaluation  purposes  and  the 
duration  of  test  program.  In  requiring  the 
use  of  test  train.  FRA  is  not  proposing 
that  a  railroad  operate  any  train  beyond 
those  normally  scheduled  to  be 
operated.  A  railroad  can  comply  with 
this  provision  by  simply  having  the 
evaluator  and  the  prospective  operator 
control  a  train  the  railroad  intended  to 
run  in  any  event. 

The  primary  proposed  test  constraint 
is  that  the  test  train  be  of  the  type  that 
would  normally  be  encountered  by  the 
operator  being  evaluated.  FRA  is 
concerned  that  the  discretion  being 
afforded  railroads  in  this  context  not  be 
abused.  For  example,  it  would  not  be 
appropriate  to  Umit  test  train  selection 
in  ways  that  result  in  the  operator  being 
evaluated  on  a  particiilarly  easy  or 
particularly  difficult  train. 

FRA  has  not  specified  the  duration  of 
the  evaluation  period.  FRA  only 
proposes  to  require  that  the  duration  be 
sufficient  to  allow  the  designated 
evaluator  sufficient  time  to  monitor  the 


operator's  skills.  Under  the  wide  variety 
of  operational  situations  that  currently 
exist  FRA  anticipates  that  in  rare 
instances  some  designated  evaluators 
may  need  less  than  one  hour  to 
effectively  perform  this  function  but  in 
other  more  typical  instances  the 
observation  period  could  last  for  several 
hours. 

As  a  consequence  of  the  potential 
variables  that  may  be  encountered  by 
proceeding  in  this  manner,  FRA 
proposes  to  require  that  the  designated 
evaluator  use  a  system  for  identifying 
relevant  data  about  the  test  regimen  and 
providing  a  written  explanation  or 
record  of  their  observations  and 
resulting  evaluation.  FRA  has  drafted  a 
proposed  Appendix  as  an  illustration  of 
the  type  of  system  that  could  be 
employed. 

FRA  also  proposes  to  permit  railroads 
to  conduct  such  tests  using  train 
operation  simulators.  Simulator  tests 
would  have  to  meet  the  same  criteria  as 
field  tests  and  would  have  clear 
advantages  in  terms  of  a  railroad's 
ability  to  improve  the  quality  of  the  test 
program. 

FRA  proposes  to  have  these 
performance  skill  tests  administered  to 
each  locomotive  operator  at  least  once 
every  38  months  and  FRA  proposes 
specific  consequences  for  a  person  who 
fails  these  tests.  Those  consequences  of 
failure  distinguish  between  whether  the 
test  constitutes  the  initial  examination 
of  an  operator  or  is  a  subsequent 
periodic  reexamination  of  a  previously 
certified  operator. 

(i)  Consequences  of  Failing  Initial 
Testing.  Once  again,  there  are  at  least 
three  different  groups  of  people  who  can 
be  expected  to  take  an  initial 
examination.  As  noted  earUer,  FRA 
anticipates  that  this  certification  rule 
will  be  phased  into  effect  by  allowing 
railroads  to  initially  presume  people  are 
qualified.  The  interim  presumption  of 
quahfication,  or  grandfathering,  concept 
requires  that  such  grandfathered 
operators  be  administered  their  initial 
performance  skills  test  within  three 
years  of  the  effective  date  of  this  rule.  If 
such  a  grandfathered  operator  fails  to 
achieve  a  passing  score  when  they 
initially  take  this  test,  FRA  proposes  to 
immediately  bar  that  person  from 
0(>erating  unless  operating  under  the 
direct  supervision  of  a  qualified 
operator.  FRA  proposes  to  have  that 
grandfathered  operator  retested  within  a 
period  of  not  more  than  fifteen  days.  If 
the  grandfathered  operator  fails  the 
second  examination,  then  they  can  not 
be  permitted  to  operate  a  locomotive, 
unless  under  direct  supervision,  until 
they  pass  a  second  reexamination.  That 
reexamination  must  involve 


administration  of  a  similar  exam,  after 
the  lapse  of  thirty  days.  A  failure  of  all 
three  tests  by  a  grandfathered  operator, 
will  necessitate  that  the  person 
complete  a  training  program  before 
again  attempting  to  pass  this  testing. 

FRA  proposes  an  analogous  chain  of 
consequences  for  the  second  and  third 
groups.  Members  of  these  groups  would 
be  given  only  one  opportunity  to  retake 
the  exam  and  any  one  who  fails  the 
initial  exam  will  not  be  permitted  to 
operate  a  locomotive  or  train  without 
direct  supervision  until  successful 
passage  of  the  test  FRA  also  proposes 
to  limit  the  length  of  time  they  can 
function  in  this  supervised  manner. 

(ii)  Consequences  of  Failing  Periodic 
Testing.  FRA  proposes  that  a  similar 
chain  of  consequences  apply  to 
individuals  who  fail  subsequent  period 
examinations.  Tlie  failure  of  an  initial 
periodic  test  will  start  a  sixty  day 
probationary  period  within  which  the 
person  must  successfully  pass  a  retest 
During  the  interval  between  the  first  and 
second  examinations  a  railroad  may. 
but  is  not  required  to,  permit  the  person 
to  continue  to  operate  locomotives  and 
trains.  Failure  of  three  extmiinations 
would  also  trigger  the  need  to  take  a 
retraining  program. 

(4)  Operator  Eligibility:  Reviewing  Prior 
Safety  Conduct 

Each  person  entrusted  with  operation 
of  a  locomotive  is  being  given  control  of 
equipment  that  if  operated  unsafely, 
can  produce  catastrophic  consequences. 
To  help  minimize  the  risk  of  that 
occurring,  railroads  make  decisions  to 
exclude  from  the  ranks  of  prospective 
locomotive  operators  individuals  who 
have  demonstrated  the  lack  of  a 
conscientious  attitude  about  safely 
operating  locomotives.  That  pattern  of 
decision  making  about  whether 
prospective  operators  evidence  a  proper 
regard  for  their  own  safety  and  that  of 
other  people  constitutes  the  essence  of 
the  "eligibility  determination"  that  FRA 
is  proposing  to  formalize  in  this 
proceeding. 

FRA 's  Proposal  Concerning 
Eligibility.  FTIA  is  proposing  that  all 
railroads  have  a  formal  system  for 
reviewing  the  prior  conduct  of 
prospective  locomotive  operators  that 
includes  clearly  delineated  procedures 
by  which  each  railroad  would  make  an 
evaluation  of  an  individual's  fitness 
before  authorizing  him  or  her  to  operate 
a  locomotive.  Although  FRA's  proposal 
is  merely  a  continuation  of  a  long 
standing  industry  practice,  FRA  has  not 
been  able  to  identify  any  deariy 
articulated  or  ceirefully  documented 
approach  to  this  issue  which  is  currently 


being  followed  in  the  rail  industry.  In  the 
absence  of  such  an  approach  for 
determining  a  person's  "eligibility"  to  be 
a  locomotive  operator,  there  appears  to 
be  a  widespread  pattern  of  making 
adhoc  evaluations  of  prospective 
operators.  Currently  when  railroads 
make  such  evaluations  they  generally 
tend  to  rely  on  the  behavioral  evidence 
available  to  them  as  a  consequence  of 
the  prospective  operator's  tenure  as 
their  employee.  In  rare  instances, 
railroads  also  have  examined  a 
prospective  operator's  non-employment 
related  behavior. 

Investigation  into  the  cause  of  the 
Chase,  Maryland  accident  revealed  that 
the  locomotive  operator  who 
precipitated  the  accident  had  been 
exhibiting  non-employment-related 
behavior  that  might  have  raised  concern 
about  the  wisdom  of  allowing  that 
individual  to  continue  operating  a 
locomotive.  In  this  instance,  the  non- 
employment  related  behavior  involved 
multiple  occasions  on  which  the 
individual  had  operated  a  motor  vehicle 
in  a  manner  that  suggested  a  certain 
degree  of  disregard  for  both  personal 
and  public  safety.  The  railroad  that 
authorized  this  individual  to  operate  its 
locomotives  apparently  was  not  aware 
of  this  off-the-job  conduct  and  had 
based  its  assessment  of  the  individual's 
temperament  on  a  traditional  informal 
employment  behavior  evaluation 
system.  In  an  apparent  effort  to  prevent 
a  reoccurrence  of  such  a  set  of 
circumstances,  section  4  of  the  RSIA 
requires  that  any  qualification  system 
which  FRA  imposes  must  as  a 
minimum,  compel  railroads  to  consider  a 
prospective  operator's  motor  vehicle 
driving  record  prior  to  issuance  of  a 
locomotive  operator's  certificate. 

It  is  in  this  context  that  FRA  begins  its 
assessment  of  the  factors  which  should 
be  addressed  in  any  requirement  that 
railroads  make  determinations 
concerning  the  "eligibility"  of 
individuals  who  seek  to  become 
certified  locomotive  operators.  FRA 
proposes  to  continue  the  best  aspects  of 
prior  industry  practice  for  evaluating  the 
prospective  operator's  prior  railroad 
employment  behavior  and  to  expand 
upon  prior  practice  by  requiring 
evaluation  of  additional  information. 
Discussion  of  FRA's  proposal  has  been 
organized  to  address  the  following 
issues:  (1)  Identification  of  the  types  of 
data  that  should  be  considered  by  a 
railroad;  including, the  sources  for 
obtaining  that  data;  (2)  the  mechanics  of 
retrieving  data  from  these  sources;  (3) 
segregation  of  the  available  data  into 
that  which  may  and  may  not  be 
considered;  (4)  with  respect  to  the 


former,  identification  of  which 
information  creates  a  mandatory  duty  to 
withhold  certification  and  which 
information  creates  a  discretionary  or 
qualified  right  to  do  so  including  the 
standards  that  should  govern  the 
exercise  of  any  discretion  conferred  on 
the  railroad;  and  (5)  the  manner  in 
which  the  information  should  be 
considered  (due  process). 

(1)  Types  and  Sources  of  Data.  As  a 
general  proposition  the  more 
information  available  to  decision 
makers,  the  better  the  quality  of  their 
decisions.  Thus,  railroads  being 
obligated  to  evaluate  a  person's 
eligibility  to  operate  a  locomotive 
should  have  extensive  access  to  existing 
information  concerning  that  individual. 
Since  total  access  is  neither  practical 
nor  appropriate,  FRA  proposes  to  have 
railroads  consider  information  from  two 
types  of  sources:  prior  behavior  in  an 
employment  context  and  prior  behavior 
in  the  motor  vehicle  driver  context 

(a)  Behavior  in  an  Employment 
Context  Although  there  are  limitations 
on  the  availability  of  precise  data,  the 
information  at  FRA's  disposal  indicates 
that  it  is  rare  for  any  railroad  to 
consider  as  a  prospective  locomotive 
operator  any  person  who  has  not  had 
considerable  railroad  experience.  In 
some  instances,  there  are  even 
collective  bargaining  agreements  that 
preclude  a  raUroad  from  considering  the 
training  of  any  individuals  for  future 
locomotive  operator  assignments  imtil 
senior  train  service  personnel  have  been 
offered  the  opportimity  for  such  training. 
One  consequence  of  this  is  that 
historically,  railroads  rarely  have  had 
occasion  to  examine  the  non-railroad 
related  employment  behavior  of 
operator  candidates.  That  in  turn  means 
that  there  is  no  available  experience 
with  evaluating  non-railroad  related 
employment  behavior  for  FRA  to  rely  on 
in  formulating  criteria  for  assessing  the 
significance  of  information  from  that 
source.  FRA.  therefore,  does  not  propose 
to  require  railroads  to  obtain  and 
evaluate  for  the  purpose  of  this  rule  data 
concerning  a  prospective  operator's 
prior  employment  behavior  in  a  non- 
railroad  related  employment  The 
absence  of  such  data  should  not  prove 
problematic  because  individuals 
entering  the  ranks  of  locomotive 
operators  from  such  a  background  will 
be  under  close  supervision  as  a  student 
operator  for  an  extended  period. 

Absent  a  sudden  and  dramatic  change 
in  railroad  personnel  selection  practices 
that  have  remained  stable  for  well  over 
a  century,  FRA  anticipates  that  most 
often  prospective  operators  will  have 
acquired  multiple  years  of  experience 


working  for  the  railroad  before 
becoming  operator  candidates.  FRA 
does  propose  to  require  railroads  to 
evaluate  that  railroad  employment- 
related  behavior  of  operator  candidates. 
In  most  cases  operator  candidates  wiU 
have  acquired  their  railroad  experience 
working  for  the  very  railroad  that  is 
contemplating  authorizing  them  to 
operate  a  locomotive.  In  ^ese  situations 
the  evaluating  railroad  will  already 
possess  the  individual's  behavioral 
record. 

In  those  instances  in  which  a 
prospective  operator  has  been  employed 
by  more  than  a  single  railroad,  the 
available  information  suggests  that 
railroads  freely  exchange  such 
information  between  themselves.  One 
consequence  of  this  practice  is  that  all 
railroads  will  normally  have  available  a 
significant  amount  of  information  about 
the  railroad  employnxent-related  safety 
behavior  of  their  prospective  operators. 
Thus,  FRA  does  not  perceive  a  need  ti>. 
establish  requirements  that  railroads     ( 
furnish  such  data  to  other  railroads. 
Although  such  information  is  freely 
exchanged,  there  are  some  potential 
problems  associated  with  employment 
related  data  that  must  be  considered. 
The  initial  problem  with  railroad 
employment  data  stems  from  the  fact 
that  railroads  frequently  %vill  have 
information  about  prtwpective  operators 
that  relates  to  the  person's  behavior  and 
attitudes  that  are  not  exclusively  safety 
oriented. 

The  railroad  induslty  has  an  elaborate 
system,  its  disciplinary  proceedings,  for 
enforcing  adherence  to  company  policy 
and  rules  that  is  intertwined  with  the 
resolution  of  minor  disputes  imder 
section  3  of  the  Railway  Labor  Act  (45 
U.S.C.  151  et  seq.).  To  some  degree, 
involvement  with  that  disciphne  system 
will  reflect  a  prospective  operator's 
employment  behavior.  As  such,  that 
data  arguably  can  be  relevant  to  making 
a  decision  about  a  person's  "fitness"  to 
be  a  certified  locomotive  operator  under 
this  proposed  rule.  Conversely,  the  data 
may  be  totally  irrelevant  or  only 
marginally  relevant  for  the  purposes  of 
FRA's  safety  concerns  but  might  be 
perceived  as  highly  prejudicial  by  a 
decision  maker  under  this  proposed  nde. 
For  example,  data  collected  for 
productivity  reasons  or  other  collateral 
corporate  concerns  may  shed  litUe  or  no 
light  on  a  prospective  operator's  fitness. 

In  addition  to  addressing  issues 
whose  safety  relevancy  may  be  dubious, 
the  current  administration  of  the 
discipline  system  is  suspect  in  the  view 
of  some  observers.  For  example,  there  is 
at  least  anecdotal  evidence  to  support 
the  proposition  that  similar  events 
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receive  significantly  disparate 
treatment.  Such  differences  exist  both 
within  and  between  railroads.  Those 
differences  include  decisions  on 
whether  a  particular  person  will  or  will 
not  be  brought  before  the  discipline 
system  for  a  given  course  of  conduct  to 
a  wide  range  of  punishments  imposed 
for  the  same  types  of  failure  to  adhere  to 
company  rules  under  similar 
circumstances.  In  part,  these  differences 
reflect  the  fact  that  the  disciplinary 
system  is  focused  on  the  question  of 
whether  a  given  individual  should  have 
his  or  her  employment  terminated  or 
constrained.  Although  the  disciplinary 
system  in  the  railroad  industry  has 
multiple  purposes  beyond  identifying 
unsafe  employees,  it  does  contain  some 
relevant  information  and  FRA  does  not 
believe  that  it  is  appropriate  to  exclude 
all  data  from  that  source. 

The  second  problem  that  can  occur 
involves  the  quality  of  the  information 
being  relied  on.  FRA  proposes  to 
address  that  issue  by  assuring  that  all 
operator  candidates  have  an 
opportimity  to  review  and  comment  on 
potentially  adverse  information.  This 
aspect  of  the  FRA's  proposal  is 
discussed  in  greater  detail  later  in  this 
notice. 

(b)  Behavior  in  a  Non-Employment 
Related  Context  Except  for  the  military 
services  and  a  few  corporations  that 
have  enforceable  policies  precluding  a 
person  from  engaging  in  unbecoming 
non-employment  related  conduct  most 
institutions  do  not  attempt  to  regulate 
such  conduct.  The  reluctance  to  attempt 
to  proscribe  off-duty  conduct  is  a 
reflection  of  value  placed  on 
individual  freedom  in  this  country. 
Concern  over  public  safety  in  the 
transportation  field  has  resulted  in  a 
limited  incursion  on  such  freedom.  The 
two  most  visible  aspects  of  that 
incursion  involve  inquiry  into  any 
history  of  alcohol  or  drug  abuse  and  use 
of  motor  vehicle  driving  data  to  evaluate 
the  wisdom  of  allowing  a  person  to  pilot 
an  airplane,  captain  a  ship  or  operate  a 
train. 

FRA's  proposal  to  consider  non- 
employment-related  behavior  is 
confined  in  this  proceeding  to  requiring 
railroads  to  evaluate  a  candidate's 
motor  vehicle  driving  record  Most 
railroads  do  not  now  consider  a 
prospective  operator's  motor  vehicle 
driving  record.  Although  legally 
empowered  to  obtain  data  from  many 
state  agencies,  very  few  railroads  avail 
themselves  of  the  opportunity  to  request 
and  use  such  motor  vehicle  data.  FRA's 
proposal,  therefore,  does  not 
significanCy  alter  the  existing  situation 
except  to  make  acquisition  of  the  data 


mandatory.  Since  many  parties 
interested  in  this  proceeding  will  have 
only  a  limited  familiarity  with  the 
sources  of  data  concerning  that  topic 
and  since  the  RSIA  created  new  rights 
of  access  to  certain  aspects  of  the 
existing  data  base,  FRA  is  providing  an 
extensive  discussion  of  this  topic. 

There  are  basically  two  sources  of 
data  on  this  subject.  The  first  source  for 
data  is  the  state  agency  that  has  issued 
the  person  a  motor  vehicle  driver's 
license  (state  of  licensure).  The  second 
source  is  comprised  of  the  courts  and 
operator  licensing  agencies  for  all  the 
states  in  which  the  person  has  actually 
operated  a  motor  vehicle.  There  also  is  a 
mechanism,  the  National  Driver 
Register,  for  identifying  most  instances 
in  which  either  of  the  two  primary  data 
sources  concluded  that  the  person's 
conduct  merited  suspension,  revocation, 
cancellation,  or  denial  of  that 
individual's  driver's  license. 

The  National  Driver  Register.  The 
National  Driver  Register  (NDR)  is  a 
system  of  information  created  by 
Congress  in  1960.  In  essence,  it  is  a 
nationwide  repository  of  information  on 
problem  drivers  that  was  created  in  an 
effort  to  protect  motorists.  It  is  a 
voluntary  State/Federal  cooperative 
program  that  assists  motor  vehicle 
driver  licensing  agencies  in  gaining 
access  to  data  about  actions  taken  by 
other  state  agencies  concerning  an 
individual's  motor  vehicle  driving 
record.  The  NDR  is  designed  to  address 
the  problem  that  occurs  when  chronic 
traffic  law  violators,  after  losing  their 
license  in  one  State,  travel  to  and 
receive  licenses  in  another  State. 
Currently  the  NDR  is  maintained  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  the 
Department  of  Transportation  under  the 
provisions  of  the  National  Driver 
Register  Act  (23  U.S.C  401  note).  Under 
that  statute,  state  motor  vehicle 
licensing  authorities  voluntarily  notify 
NHTSA  when  they  take  action  to  deny, 
suspend,  revoke  or  cancel  a  person's 
motor  vehicle  driver's  license.  Under  the 
provisions  of  a  1982  amendment  to  the 
NDR  Act  four  pilot  states  notify  NHTSA 
concerning  certain  convictions  for 
operation  of  a  motor  vehicle  even  if 
these  convictions  do  not  result  in  an 
immediate  loss  of  driving  privileges.  The 
type  of  convictions  reported  by  the  pilot 
states  are  those  for  operation  of  a  motor 
vehicle  while  under  the  influence  of,  or 
impaired  by,  alcohol  or  a  controlled 
substance.  The  pilot  states  also  report 
traffic  violations  arising  in  connection 
with  a  fatal  traffic  accident  reckless 
driving  or  racing  on  the  highway. 


The  information  submitted  to  NHTSA 
contains,  at  a  minimum,  three  specific 
pieces  of  data:  the  identification  of  the 
state  authority  providing  the 
information;  the  name  of  the  person 
whose  license  is  being  affected;  and  the 
date  of  birth  of  that  person.  It  may  be 
supplemented  by  data  concerning  the 
person's  height  weight  color  of  eyes, 
color  of  hair,  and  social  security  account 
number,  if  a  State  collects  such  data. 

At  the  present  time  there  are 
approximately  155  million  licensed 
motor  vehicle  drivers  in  the  United 
States  and  any  given  time  some  12 
million  of  those  licenses  will  be  recenUy 
recorded  as  being  revoked  or  being 
under  suspension.  In  a  typical  year  some 
2  million  new  licenses  will  be  recorded 
as  having  been  suspended  or  revoked. 

Access  to  the  NDR  data  is  very 
limited.  At  its  inception,  only  state 
motor  vehicle  operator  licensing 
agencies  and  individuals  were  given  a 
right  to  request  information  about 
whether  the  NDR  contains  a  listing  for 
any  particular  person.  In  recent  years  it 
has  been  permissible  for  state  agencies 
to  furnish  NDR  data  directiy  to  other 
entities.  Dissemination  of  NDR  data  has 
been  broadened  to  permit  the  Federal 
Aviation  Administration  to  acquire 
information  about  the  pilots  that  it 
licenses;  to  allow  employers  of  motor 
vehicle  operators  including  truck  drivers 
who  are  subject  to  the  federal  safety 
regulations  to  receive  similar 
information;  and  now,  under  section  4  of 
the  RSIA.  to  allow  railroads  that  employ 
railroad  locomotive  operators  subject  to 
FRA  jurisdiction  to  receive  such 
information. 

(2)  The  Mechanics  of  Data 
Retrieval — 

(a)  Employment  Records.  The 
information  available  to  FRA  indicates 
that  more  than  two-thirds  of  the 
individuals  who  would  be  impacted  by 
this  rule  are  employed  by  one  of  a  group 
of  some  thirty  large  railroads.  Except  in 
rare  instances,  these  people  will  have 
been  long  term  employees  of  that 
railroad  and  it  is  unlikely  that  they  will 
change  employers  during  the  remainder 
of  their  railroad  careers.  Thus,  in  most 
instances,  the  task  of  evaluating  a 
person's  recent  railroad  employment 
behavior  will  not  require  obtaining  data 
from  an  outside  source.  Even  for  the 
remaining  one-third  of  the  people  who'd 
be  effected  by  this  proposal  the  long 
term  employment  relationships  with  the 
evaluating  railroad  will  be  the  rule.  For 
the  limited  group  of  prospective 
operators  who  have  prior  raihroad 
experience  on  a  different  railroad,  FRA 
proposes  to  require  that  the  evaluating 
railroad  request  the  prior  employer  to 
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furnish  it  v«th  information  about  the 
prospective  operator's  service  record. 
To  the  degree  that  relevant  information 
concerning  the  prospective  operator's 
service  record  becomes  available,  it 
must  be  reduced  to  writing  so  that  it  can 
be  relied  on  in  the  discharge  of  the 
evaluating  railroad's  duties  under  this 
proposal.  FRA  proposes  to  allow  either 
the  railroad  supplying  the  data  to 
furnish  the  information  in  writing  or  to 
have  the  evaluating  railroad  reduce  data 
received  verbally  or  electronically  to  a 
v«-itten  format.  The  limited  parameters 
of  the  information  that  FRA  considers  to 
be  "relevant"  information  within  the 
various  types  of  data  that  could  be 
found  in  a  person's  service  record  for 
the  purposes  of  this  rule  are  discussed 
later  in  this  notice. 

(b)  Motor  Vehicle  Driving  Records. 
As  noted,  there  are  two  sources  of  data 
about  a  person's  motor  vehicle  driving 
record.  The  first  source  is  the  state  of 
licensure,  which  can  be  contacted 
direcUy,  and  the  second  source  consists 
of  the  courts  and  operator  licensing 
agencies  for  all  the  states  in  which  the 
person  has  actually  operated  a  motor 
vehicle,  which  can  be  initially  screened 
through  the  use  of  the  NDR. 

Access  to  Data  from  the  State  of 
Licensure.  The  right  of  botii  railroad 
workers  and  their  employers  or 
prospective  employers  to  have  access  to 
a  state  motor  vehicle  licensing  agency's 
data  concerning  such  workers'  motor 
vehicle  driving  records  is  controlled  by 
state  law.  Although  many  states  have 
mechanisms  by  which  employers,  such 
as  railroads,  can  obtain  such 
information,  there  are  some  states 
where  privacy  restrictions  would  make 
such  information  transfers  either 
difficult  or  impossible.  Since  individuals 
generally  have  a  right  to  obtain 
information  about  their  driving  record, 
FRA  proposes  to  place  the  responsibility 
on  prospective  locomotive  operators  for 
initiating  data  retrieval  from  the  state 
agency  that  granted  them  their  motor 
vehicle  driver  license.  If  a  person  has 
never  been  issued  a  license,  FRA  would 
only  require  that  the  operator  candidate 
so  inform  the  railroad.  Conversely,  if  a 
person  had  been  issued  more  than  a 
single  license  within  the  last  five  years, 
he  or  she  would  be  obligated  to  seek  the 
information  from  all  the  licensing 
agencies  which  issued  such  a  docimient 
Depending  on  the  procedures  adopted 
by  a  particular  state  agency,  an 
individual's  right  to  obtain  the 
information  on  file  with  the  state  agency 
will  either  involve  the  operator 
candidate  sending  the  state  agency  a 
brief  letter  requesting  such  information 
or  executing  a  state  agency  form  that 


accomplishes  the  same  effect  It  will 
normally  involve  payment  of  a  nominal 
fee  established  by  the  state  agency  for 
such  a  records  check.  FRA  proposes  to 
have  the  state  agency  furnish  the 
information  directiy  to  the  railroad  as 
the  operator  candidate's  employer  or 
prospective  employer.  To  cover  those 
rare  instances  when  an  operator 
candidate  has  been  issued  multiple 
hcenses,  FRA  would  require  that  the 
operator  candidate  make  more  than  a 
single  request 

Access  to  NDR  data.  For  a  variety  of 
reasons,  the  individual  state  that  issues 
a  person  a  motor  vehicle  driver  license 
will  not  necessarily  have  available  all 
the  relevant  information  about  that 
person's  driving  record.  In  particular  the 
issuing  state  may  not  have  information 
concerning  the  person's  operation  of  a 
motor  vehicle  beyond  the  licensure 
state's  boundaries.  Although  it  would  be 
theoretically  possible  to  adopt  a  system 
under  which  it  would  be  necessary  to 
canvass  each  of  the  remaining  49  states 
to  attempt  to  capture  all  potential 
information  from  those  state  agencies, 
that  approach  is  neither  reasonable  or 
practical.  Instead,  FRA  proposes  to 
focus  on  convictions  that  typically  cause 
the  non-hcensure  state  agency  to  act  to 
suspend,  revoke,  or  cancel  the 
prospective  locomotive  operator's  motor 
vehicle  driver's  license.  Since  the 
information  that  is  available  through  an 
NDR  check  and.  where  necessary, 
follow-up  inquiries  to  states  shown  to 
have  pertinent  information  should 
identify  all  of  the  relevant  actions  taken 
by  other  states.  FRA  proposes  that  each 
locomotive  operator  candidate  be 
required  to  request  that  a  search  and 
retrieval  be  performed  of  any  relevant 
information  concerning  his  or  her 
driving  record  contained  in  the  NDR. 

Essentially,  only  individuals  and  state 
licensing  agencies  can  obtain  access  to 
the  NDR  data.  Since  railroads  have  no 
direct  access  to  the  NDR  data,  FRA 
would  require  that  individuals  seeking 
certification  as  a  locomotive  operator 
request  that  an  NDR  search  be 
performed  and  that  the  individual  direct 
that  the  results  be  furnished  to  the 
raih-oad.  FRA  would  require  that  each 
person  request  the  NDR  information 
directiy  from  NHTSA  unless  Uie 
prospective  operator  has  a  motor 
vehicle  driver's  license  issued  by  a  state 
motor  vehicle  licensing  agency  that  is  a 
"participating  state"  under  the 
provisions  of  the  NDR  Act  of  1982.  In 
such  instances,  the  state  agency  may 
access  the  NDR  data  on  behalf  of  the 
prospective  operator.  These  state 
agencies  are  identified  in  Appendix  C  of 
this  proposed  regulation. 


Requesting  NHTSA  to  Perform  the 
NDR  Check  FRA's  proposed  procedures 
for  requesting  NHTSA  performance  of 
an  NDR  check  are  virtually  the  same  as 
those  currentiy  employed  by  NHTSA 
when  it  receives  a  request  from  an 
individual  under  the  Privacy  Act  FRA 
proposes  to  have  each  prospective 
operator  submit  a  written  request  to  the 
National  Highway  Traffic  Safety 
Administration  at  its  offices  in 
Washington,  DC  The  request  must 
contain  as  much  information  as  is 
available  concerning  the  requester 
including  such  details  as  full  legal  name, 
nickname  or  professional  name,  date  of 
birth  and  sex,  and  drivers  license 
number.  The  request  must  authorize 
NHTSA  to  perform  the  NDR  check  and 
to  furnish  the  results  of  the  search 
directiy  to  the  railroad,  which  must  be 
properly  identified.  FRA  proposes  to 
have  the  prospective  operator  sign  the 
request  and  have  that  signature 
notarized. 

These  proposed  requirements  are  not 
intended  to  be  onerous  but  are  designed 
to  improve  the  reliability  of  the  data 
search.  Any  person  may  supply 
information  in  addition  to  that  being 
mandated  by  FRA.  Furnishing  additional 
information,  such  as  the  person's  Social 
Security  account  number,  will  help  to 
more  positively  identify  any  records  that 
may  exist  concerning  the  requester. 
Although  no  fee  is  charged  by  the  NDR 
for  such  checks,  a  minimal  cost  may  be 
Incurred  in  having  the  request  notarized. 
The  requirement  for  notarization  is 
designed  to  ensure  that  each  person's 
right  to  privacy  is  being  respected  and 
that  records  are  only  being  disclosed  to 
legally  authorized  parties. 

Requesting  a  State  Agency  to  Perform 
the  NDR  Ch^k.  As  discussed  eariier  in 
connection  with  obtaining  data 
compiled  by  the  state  agency  itself,  a 
person  can  either  write  a  letter  to  that 
agency  asking  for  the  NDR  check  or  can 
use  the  agency's  forms  for  making  such 
a  request  If  a  request  is  made  by  letter 
it  should  contain  the  same  data  being 
furnished  to  NHTSA.  At  present  there 
are  only  four  state  hcensing  agencies 
that  have  the  capacity  to  make  a  direct 
NDR  inquiry  of  tijis  nature.  These  are 
located  in  the  states  of  North  Dakota. 
Ohio,  Virginia  and  Washington.  It  is 
anticipated  that  the  number  of  states 
with  such  capability  will  increase  in  the 
near  future  and  FRA  will  continue  to 
update  the  identification  of  such  states 
by  revising  the  Appendix  C  to  this 
regulation  to  identify  such  state 
agencies.  Since  it  would  be  more 
efficient  for  a  prospective  operator  to 
make  a  single  request  for  both  aspects 
of  the  information  required  under  this 
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rule,  ERA  anticipates  that  state  agency 
inquiry  will  eventually  become  the 
predominant  method  for  making  these 
NDR  checks.  Requests  to  state  agencies 
may  involve  payment  of  a  nominal  fee 
established  by  the  state  agency  for  such 
a  records  check. 

Both  NHTSA  and  the  state  agencies 
normally  will  respond  in  approximately 
30  days  or  less  and  advise  whether  there 
is  or  is  not  a  listing  for  a  person  with 
that  name  and  date  of  birth.  If  there  is  a 
probable  match  and  the  inquiry  state 
was  not  responsible  for  causing  that 
entry,  the  agency's  response  normally 
will  indicate  in  writing  the  existence  of 
a  probable  match  and  will  identify  the 
state  licensing  agency  that  suspended, 
revoked  or  canceled  the  relevant 
license.  NHTSA's  response  will  include 
any  data  submitted  by  the  issuing  state 
in  addition  to  that  submitted  by  other 
states. 

Actions  When  a  Potential  NDR  Match 
Occurs.  Although  the  available  statistics 
^jda  not  indicate  that  the  response 

Jrovided  after  performance  of  an  NDR 
heck  for  prospective  locomotive 
perators  will  contain  frequent 
notifications  that  a  probable  record 
match  was  identified,  at  least  some 
instances  will  occur.  FRA  proposes  that 
if  the  NDR  check  results  indicate  a 
probable  match  and  the  state  with  the 
relevant  data  is  the  same  state  which 
furnished  detailed  data  (because  it  had 
issued  the  person  a  current  driving 
Ucense),  no  further  action  will  be 
required  to  obtain  additional  data.  If  the 
NDR  check  results  indicate  a  probable 
match  and  the  state  with  the  relevant 
data  is  different  from  the  state  which 
furnished  detailed  data,  it  then  is 
necessary  to  contact  the  individual  state 
motor  vehicle  licensing  authority  that 
furnished  the  NDR  information  to  obtain 
the  relevant  record.  FRA  proposes  to 
place  responsibility  on  the  railroad  to 
contact  the  state  with  the  relevant 
information.  FRA  would  require  the 
railroad  to  write  to  the  state  licensing 
agency  and  request  that  the  agency 
inform  the  railroad  concerning  the 
person's  driving  record.  If  required  by 
the  state  agency,  the  railroad  may  have 
to  pay  a  nominal  fee  for  providing  such 
data  and  may  have  to  furnish  written 
evidence  that  the  prospective  operator 
consents  to  the  release  of  the  data  to  the 
railroad.  FRA  does  not  propose 
requiring  that  a  railroad  go  beyond  these 
modest  efforts  to  obtain  the  information 
in  the  control  of  such  a  state  agency. 
FRA  proposes  to  allow  the  railroad  to 
act  upon  the  pending  certification 
without  the  data  if  an  individual  state 
agency  fails  or  refuses  to  supply  the 
records.  FRA's  proposal  though 


somewhat  limited  on  this  point  is 
consistent  with  the  RSIA  which 
pointedly  refers  to  consideration  only  of 
"available"  information. 

If  the  state  Ucensing  agency  identified 
by  the  NDR  check  as  having  relevant 
information  does  provide  the  railroad 
with  the  available  records,  the  railroad 
must  verify  that  the  record  pertains  to 
the  person  being  considered  for 
certiHcation.  It  is  necessary  to  perform 
this  verification  because  in  some 
instances  only  limited  identification 
information  is  furnished  for  use  in  the  -^ 
NDR  and  this  might  result  in  data  about 
a  different  person  being  supplied  to  the 
railroad.  Among  the  available  means  for 
verifying  that  the  additional  state  record 
pertains  to  the  operator  candidate  are 
physical  description,  photographs  and 
handwriting  comparisons. 

Regardless  of  how  access  to  the  NDR 
is  accomplished,  there  are  only  three 
basic  results  that  can  occur  (1)  No  NDR 
match  will  be  found;  (2)  an  M)R  match 
will  be  found,  but  the  listing  relates  to 
another  person;  (3)  an  NDR  match  will 
be  foimd  and  the  listing  relates  to  the 
prospective  operator.  In  either  of  the 
first  two  instances,  the  railroad  will 
have  a  basis  for  limiting  its  evaluation 
of  an  individual's  motor  vehicle  driving 
record  to  that  compiled  by  the  state(s)  of 
current  licensure  in  order  to  comply 
with  this  proposal.  FRA  does  not 
propose  to  curtail  a  railroad's  authorify 
under  state  law  to  seek  additional 
information  from  state  licensing 
agencies  concerning  their  employees' 
driving  records.  If  a  relevant  NDR  match 
does  occur,  the  railroad  will  have  to 
obtain  and  consider  the  data  contained 
on  the  persons's  driving  record  before 
permitting  the  individual  to  operate  a 
locomotive. 

(3)  Segregating  the  Data  Available  for 
Consideration.  Data  concerning  both  the 
candidate's  employment  behavior  and 
motor  vehicle  driving  behavior  may  or 
may  not  be  appropriate  for  the  task  of 
evaluating  a  prospective  operator's 
fitness  to  operate  a  locomotive.  FRA 
proposes  to  limit  railroads  to 
considering  only  data  that  is  (a]  timely 
and  (b)  safefy  performance  related. 
Within  that  latter  category  FRA 
proposes  to  distinguish  between 
substance  abuse  and  non-substance- 
abuse-related  behavior. 

(a)  Timely  Data.  Inquiries  concerning 
a  prospective  operator's  employment 
history  should  provide  reliable  and 
detailed  information.  FRA  proposes  to 
allow  railroads  to  have  access  to  all 
data  relative  to  prior  railroad  service 
performed  by  a  prospective  operator, 
whether  performed  for  the  certifying 
railroad  or  for  some  other  railroad.  As 


noted  earlier,  FRA  does  not  propose  to 
require  railroads  to  seek  data 
concerning  a  prospective  operator's 
employment  related  behavior  while 
employed  in  a  non-railroad  related  job 
or  to  seek  railroad  related  employment 
behavior  information  for  service  that 
was  not  related  to  train  operations. 

Although  railroads  have  considerable 
freedom  in  evaluating  the  significance  of 
the  data  that  becomes  available  to  it 
under  this  rule  for  their  employment 
decisions,  FRA  proposes  to  limit 
railroad  discretion  when  evaluating  this 
information  for  operator  certification 
purposes  because  of  concern  that  the 
older  information  gets  about  a  person's 
behavior  the  more  limited  usefulness  it 
has  when  it  is  being  evaluated  for  the 
purpose  of  estimating  possible  future 
conduct.  To  prevent  improper  reliance 
on  stale  infoimation  with  limited 
relevance,  FRA  proposes  to  preclude 
railroads  from  considering,  for  the 
piirposes  of  determining  whether  a 
certificate  should  be  issued  under  this 
rule,  all  data  that  is  more  than  five  years 
old.  In  this  way  both  railroads  and 
individuals  will  be  focused  on  the  kind 
of  near  term  events  that  should  be 
probative  for  evaluating  future  conduct. 

Inquiry  of  state  licensing  agencies 
should  provide  similarly  reliable  and 
detailed  information  from  those 
jurisdictions,  including  very  recent 
information  from  the  state  of  current 
licensure.  Inquiry  to  the  NDR  will 
provide  clues  regarding  states  that  have 
on  file  evidence  of  convictions  for  drunk 
driving,  reckless  driving,  eta  Once  the 
records  are  checked,  the  RSIA 
authorizes  looking  back  5  years.  Neither 
the  statute  nor  the  legislative  history 
clearly  indicates  whether  the  interval 
commences  with  a  legal  judgment  or  the 
underlying  event.  The  statute  eliminates 
nothing  from  consideration,  not  even 
alcohol/drug  related  convictions  after 
which  rehabilitation  is  completed 
although  the  conference  report,  like  the 
statute,  seems  to  lean  in  the  direction  of 
requiring  that  all  alcohol/drug 
convictions  must  be  considered. 
Moreover,  when  state  motor  vehicle 
licensing  agencies  furnish  data  about  a 
person's  driving  record,  it  normally  is 
not  administratively  appropriate  or 
feasible  for  them  to  segregate  that  data 
for  railroad  purposes.  Instead  they  tend 
to  furnish  the  complete  record  on  file 
with  their  agency.  Although  driver 
record  retention  practices  of  the  state 
motor  vehicle  licensing  agencies  vary 
considerably,  most  states  appear  to  use 
a  minimum  retention  period  in  excess  of 
5  years.  In  contrast  to  state  retention 
practices,  the  NDR  data  primarily 
contains  information  concerning  actions 
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that  occurred  in  the  preceding  three 
years.  The  exception  to  the  three  year 
limitation  is  for  data  that  was  the  basis 
for  long  term  suspensions  or 
revocations. 

Faced  with  these  variables  in  record 
retention  practices,  FRA  does  not 
propose  to  limit  the  data  that  may  be 
obtained  for  consideration.  Instead,  FRA 
proposes  to  limit  railroads  to  reliance  on 
information  contained  in  motor  vehicle 
records  to  state  actions  or  convictions 
which  occurred  in  the  five  years 
preceding  the  evaluation. 

(b)  Safety  Performance  Related  Data. 
One  of  FRA's  purposes  In  proposing 
these  rules  is  to  preclude  individuals 
who  have  indicated  that  they  lack  the 
proper  regard  for  either  their  own  safety 
or  that  of  others  from  operating  a 
locomotive.  The  data  that  will  become 
available  to  railroads  under  this  rule 
will  not  always  be  relevant  to  the  direct 
achievement  of  that  purpose.  Thus,  FRA 
proposes  to  limit  a  railroad's  reliance  on 
both  operator's  employment  data  and 
motor  vehicle  driving  data  to  those 
events  that  strongly  suggest  how  the 
prospective  operator  has  previously 
regarded  his  or  her  safety 
responsibilities  while  performing  duties 
directly  analogous  to  tiiat  of  a  certified 
locomotive  operator.  In  FRA's 
judgement  that  would  include  all 
instances  of  alcohol  or  controlled 
substance  abuse  in  either  the 
employment  context  or  the  operation  of 
a  motor  vehicle  context.  It  would  also 
include  a  variety  of  non-substance 
abuse  incidents  that  evidence  a  failure 
to  adequately  discharge  serious  safety 
responsibihties  in  either  an  employment 
context  or  in  the  motor  vehicle  operation 
context. 

Substance  Abuse  Related  Data. 
Substance  abuse  data  concerning  a 
prospective  operator  can  arise  from 
events  that  occurred  while  the 
prospective  operator  was  performing 
service  as  a  railroad  employee  or  while 
operating  a  motor  vehicle  in  a  setting 
totally  unrelated  to  employment.  FRA 
believes  that  both  sources  of  data  are 
focused  on  the  same  underlying  problem 
and  should  be  addressed  as  though  they 
are  part  of  a  seamless  web. 

Regrettably  the  problem  of  substance 
abuse  in  the  railroad  industry,  at  least  in 
terms  of  alcohol  use.  is  as  old  as  the 
industry.  Efforts  to  deal  with  substance 
abuse  began  more  than  a  century  ago. 
However  the  industry  programs  to 
combat  the  substance  abuse  problem, 
including  the  newer  aspects  of  illicit 
drug  use,  were  not  sufficientiy  effective 
to  preclude  FRA  regulatory  intervention. 
Thus,  this  analysis  of  detected 
substance  abuse  by  prospective 
locomotive  operators  must  begin  with 


the  perspective  created  by  FRA's 
adoption  of  regulations  prohibiting 
alcohol  and  dnig  use.  (S«e  40  CFR  part 
219.) 

Since  1986,  FRA  has  prohibited 
possession  and/or  use  of  alcohol  and 
controlled  substances  while  assigned  to 
perform  service  covered  by  the  Hours  of 
Service  Act  In  addition.  FRA  has 
prohibited  reporting  for.  going  on.  or 
remaining  on  dufy  while  under  the 
influence  or  impaired  by  alcohol  or  a 
controlled  substance.  Thus  there  are 
few,  if  any,  prospective  operators  with 
prior  railroad  service  who  will 
legitimately  be  able  to  assert  that  they 
lacked  notice  that  such  conduct  was 
contrary  to  law.  From  that  perspective, 
there  is  no  basis  to  preclude  a  railroad 
from  using  any  timely  substance  abuse 
information  that  was  acquired  in 
connection  with  an  individual's 
performance  of  covered  service.  A 
possible  exception  to  this  involves  non- 
medical use  of  controlled  substances  on 
a  railroad  whose  policy  did  not,  until 
recently,  clearly  prohibit  such  conduct. 
However,  in  most  cases  such  non- 
medical use  Involved  Illicit  substances. 
Although  it  is  possible  that  a  future 
locomotive  operator  candidate  may 
appear  who  had  been  detected  as 
having  used,  possessed,  or  been  under 
the  influence  of  drugs  or  alcohol  while 
performing  service  to  which  FRA's 
regulations  do  not  apply  (and,  therefore, 
arguably  beyond  the  realm  of  safety 
related  behavior).  FRA  proposes  to 
allow  a  railroad  to  consider  such  data 
under  this  rule  because  of  the  pervasive 
corporate  prohibitions  against  such 
conduct  for  all  railroad  employees  and 
its  relevance  to  the  prospective 
operator's  potential  for  substance  abuse 
in  safety-sensitive  service. 

FRA  also  does  not  propose  to  draw 
distinctions  about  this  data  based  on  the 
events  that  gave  rise  to  acquisition  of 
the  data.  Thus,  the  basis  for  the  data 
could  be  compliance  with  the  portions  of 
FRA's  rules  requiring  post-accident 
testing  and  random  testing  or  the 
provisions  that  authorize  reasonable 
cause  testing  under  circumstances  in 
which  an  individual's  conduct  would 
provide  a  legitimate  basis  to  be  curious 
about  the  possibilify  that  the  person's 
actions  were  the  result  of  substance  use 
or  abuse. 

FRA's  rules  for  controlling  alcohol  and 
drug  use  by  railroad  workers  also 
impose  sanctions  for  those  who  refuse 
to  submit  to  either  post-accident  testing 
or  to  a  test  administered  on  a  random 
selection  basis.  Thus,  FRA  proposes  to 
allow  railroads  to  consider  sudi  refusals 
when  conducting  evaluations  of 
candidates  for  the  piupose  of  this  rule. 
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FRA  proposes  to  accord  similar 
regulatory  treatment  to  data  concerning 
operation  of  a  motor  vehicle  while 
impaired  due  to  consumption  of  alcohol 
or  a  controlled  substance.  Convictions 
for  driving  under  the  influence, 
administrative  actions  in  lieu  of 
conviction  and  refusal  to  submit  to  a 
law  enforcement  officer's  request  to 
undergo  testing  will  all  be  available  to 
the  raibx)ad  for  evaluation  under  this 
rule.  In  electing  to  make  available  state 
actions  that  are  less  than  "convictions" 
FRA  is  proposing  to  ensure  that 
railroads  are  aware  of  those  situations 
in  which  either  a  court  asserts  or  retains 
continuing  jurisdiction  over  a  person  but 
does  not  enter  a  judgement  of 
conviction.  Some  courts  use  a  procedure 
whereby  a  person  is  on  probation 
pending  judgement  or  is  subject  to 
deferred  adjudication  in  order  to  enable 
a  person  to  participate  in  a  required 
rehabilitation  program  or  communify 
service  program  and  thereby  avoid  a 
permanent  record  of  conviction.  Because 
of  the  significance  that  can  attach  to 
such  information,  FRA  proposes  to 
allow  railroads  to  consider  information 
involving  the  use  of  such  procedures. 
FRA's  proposal  would  also  permit 
railroads  to  consider  data  involving  a 
variefy  of  state  administrative  responses 
to  unacceptable  substance  abuse  related 
driving  behavior.  For  instance,  some 
states  have  implied  consent  provisions 
which  result  in  automatic  or  mandatory 
cancellations,  revocations,  or 
suspensions  that  are  triggered  by  less 
than  an  alcohol  or  drug  related  motor 
vehicle  conviction.  For  example,  refusal 
to  submit  law  enforcement  officer's 
requested  test  to  determine  blood 
alcohol  content  automatically  results  in 
administrative  suspension  or  revocation 
in  many  states. 

Although  some  may  question  the 
propriety  using  motor  vehicle  driving 
performance  for  the  purpose  of 
evaluating  a  candidate's  fitness  to 
operate  a  locomotive,  there  can  be  no 
argument  that  such  candidates  were 
fully  aware  that  such  conduct  was 
legally  proscribed.  Prohibitions  against 
operating  a  motor  vehicle  while  under 
the  influence  and  the  risk  of  loss  of 
driving  privileges  when  refusing  a  law 
enforcement  official's  request  for 
chemical  tests  have  long  been  a  matter 
of  state  law.  By  acting  in  contravention 
of  such  laws,  operator  candidates  have 
provided  some  insight  into  their 
attitudes  concerning  both  their  personal 
and  public  safefy. 

Non  Substance  Abuse  Related  Data. 
FRA  has  also  identified  a  number  of 
vcvents,  uiu-elated  to  substance  abuse. 
y&iat  strongly  suggest  how  the 
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prospective  operator  regards  hia  or  her 
safety  responsibilitieB  while  perfarming 
duties  directly  analogous  to  that  of  a 
certified  locomotive  operator.  The  first 
group  of  these  events  involve  the 
conduct  a  prospective  operator  might 
have  engaged  in  while  employed  by  a 
railroad  either  as  a  locomotive  operator 
or  a  member  of  a  train  crew.  The  second 
group  of  events  involve  conduct  by  a 
prospective  operator  while  engaged  in 
operating  a  motor  vehicle. 

FRA't  purpose  in  proposing  these 
rules  is  to  preclude  locomotives  from 
being  operated  by  individuals  who  have 
indicated  that  they  lack  the  proper 
regard  for  either  their  own  safety  or  that 
of  others.  Thus,  many  of  the  actions  or 
inactions  that  would  be  relevant  to  a 
railroad  in  determining  whether  to 
promote  a  person  or  continue  a  person's 
employment  are  not  relevant  to  the 
question  of  whether  that  person  should 
be  considered  qualified  for  the  purposes 
of  this  rule.  Since  a  person's  service 
record  with  a  railroad  might  include  a 
variety  of  data,  such  as  an  incident  of 
insubordination,  which  arguably  might 
not  be  pertinent  for  the  limited  purposes 
of  this  rule,  FRA  proposes  to  limit  a 
railroad's  reliance  on  operator 
employment  data  to  those  events  that 
involve  train  operations.  In  FRA's 
judgement  such  actions  strongly  suggest 
how  the  prospective  operator  regards 
his  or  her  safety  responsibilities  while 
performing  duties  direcdy  analogous  to 
that  of  a  certified  locomotive  operator. 

Employment  Data.  Except  for  a 
handful  of  people  (individuals  without 
train  operation  work  history  in  the  five 
years  prior  to  the  inquiry),  those  who 
will  initially  seek  certificaMon  under  this 
rule  will  be  providing  each  railroad  with 
an  opportunity  to  evaluate  the  record 
tliat  the  prospective  operator  has 
compiled  while  operating  a  train  during 
the  preceding  five  years.  In  that  interval 
these  locomotive  operator  candidates 
will  normally  have  had  extensive 
experience  with  compliance  with 
ra'ilroad  operating  rules.  FRA  has 
identified  four  types  of  events, 
prohibited  by  carrier  operating  rules  or 
Federal  regulations,  that  clearly  reflect  a 
serious  failure  to  be  attentive  to 
operational  safety  concerns.  All  of  these 
are  the  direct  responsibility  of 
locomotive  operators.  These  are:  (1) 
Operating  a  locomotive  or  train  at 
excessive  speed:  (2)  permitting  a 
locomotive  or  train  to  pass  any  signal 
that  requires  a  complete  stop  before 
reaching  it;  (3)  failing  to  comply  with  a 
mandatory  directive  and  entering  a 
segment  of  track  without  authority;  and 
(4)  failure  to  comply  with  the 
prohibitions  against  wilfully  tampering 


with  a  safety  device  contained  in  49 
CFR  part  218.  FRA  believes  that  the 
candidates  should  be  held  accountable 
for  instances  in  which  they  failed  in  the 
past  to  comport  with  carrier  ruJes  that 
required  such  conduct  FRA.  therefore, 
proposes  to  allow  railroads  to  consider 
data  concerning  such  events. 

A  group  of  people  (future  student 
operators,  operators  trained  in  the  last 
few  years,  or  experienced  operators 
who  have  encountered  a  break  in 
locomotive  service  but  have  been 
working  in  other  train  crew  capacities) 
will  present  railroads  with  a  sligfaUy 
different  service  record  from  that  just 
discussed.  Since  all  personnel 
performing  train  service  operations  will 
normally  have  extensive  experience 
with  compliance  with  railroad  operating 
rules,  FRA  has  considered  the  degree  to 
which  railroads  should  rely  on  incidents 
of  failure  to  comply  with  carrier  or 
federal  safety  rules  while  the  person 
was  performing  in  that  capacity. 

FRA  has  identified  five  types  of 
events,  prohibited  by  carrier  operating 
rules  or  Federal  regulations,  that  clearly 
reflect  a  serious  failure  to  be  attentive  to 
operational  safety  concerns,  if  the 
individual  was  directly  and  personally 
responsible  for  compUance  with  that 
niie.  These  are:  (1)  Noncompliance  with 
a  train  order,  track  warrant,  timetable, 
special  instruction  or  other  directive 
with  respect  to  the  movement  of  a  train 
that  involves  (a)  operating  a  locomotive 
or  train  at  excessive  speed;  (b) 
permitting  a  locomotive  or  train  to  pass 
any  signal  that  requires  a  complete  stop 
before  reaching  it;  and  (c)  failing  to 
comply  with  a  mandatory  directive  and 
entering  a  segment  of  track  without 
authority;  (2)  failure  to  protect  train  as 
required  by  a  carrier  rule  that  is 
consistent  with  S  218.37;  (3)  alignment  of 
a  switch  in  violation  of  a  railroad 
operating  rule  or  operation  of  a  switch 
under  a  train:  (4)  failure  to  secure  a 
handbrake  or  a  sufficient  number  of 
handbrakes;  and  (5)  failure  to  comply 
with  the  prohibitions  against  wilfully 
tampering  with  a  safety  device 
contained  in  49  CFR  Part  218.  FRA 
believes  that  the  candidates  should  be 
held  accountable  for  instances  in  which 
they  were  directly  and  personally 
responsible  for  compliance  and  failed  to 
comport  with  carrier  rules  or  federal 
safety  rules  that  required  particular 
safety  conduct  Thus,  FRA  proposes  to 
permit  railroads  to  consider  data 
concerning  such  events  when  evaluating 
operator  candidates. 

Motor  Vehicle  Data.  FRA  has  reached 
a  similar  conclusion  with  regard  to 
motor  vehicle  driver  data.  There  are 
multiple  reasons  that  could  prompt  a 


state  hcensing  agency  to  suspend, 
cancel  or  revoke  a  person's  driver's 
license,  for  example,  repeated  failure  to 
pay  parking  tickets  or  a  series  of  minor 
offenses  relating  to  the  condition  of  a 
vehicle.  Although  the  state  agency 
would  have  "cause''  to  revoke  or  deny  a 
motor  vehicle  driver's  hcense  for  such 
conduct  those  reasons  cleariy  are  not 
necessarily  relevant  to  a  railroad's 
evaluation. 

FRA  believes  that  consistent  with  the 
intent  of  the  RSIA,  this  regulation  should 
be  designed  to  identify  both  significant 
individual  events  and  patterns  of 
conduct  that  would  be  indicative  that  a 
particular  individual  presents  an 
unacceptable  risk  of  becoming  an  unsafe 
train  operator.  To  accomplish  that,  FRA 
proposes  to  allow  railroads  to  have 
accesq  to  the  same  data  that  informed 
the  state  agency  decision  but  to  limit 
railroads  to  reliance  on  only  those  \ypes 
of  events  which  reflect  a  significant 
disregard  for  safety  or  raise  serious 
questions  about  a  person's  ability  to 
control  a  vehicle. 

Initially,  FRA  considered  merely 
identifying  those  offenses  and  allowing 
railroads  to  have  complete  discretion 
about  what  responsive  action  should  be 
taken.  FRA  now  beUeves  that,  if  left  in 
that  posture,  the  rule  would  not  provide 
adequate  guidance  to  railroads.  Some 
railroads  might  feel  compelled  to 
disquaUfy  good  engineers  in  order  to 
comply  with  their  understanding  of  the 
agency's  intent  others  might  resist 
taking  any  action  even  where  the 
offenses  provided  a  crystal  clear  pattern 
of  bad  conduct  and  a  final  group  might 
use  the  slightest  infraction  to  reduce 
their  seniority  rosters. 

FRA  believes  that  the  process  which 
has  evolved  in  the  motor  vehicle  driver 
licensing  context  grouping  offenses  into 
categories  bearing  certain  per-offense 
weights,  is  a  good  model  to  follow  for 
determining  the  consequences  of  poor 
driving  performance.  Moreover,  FRA 
believes  railroad  employment  data 
should  be  added  into  the  same  point 
system  to  provide  an  overall  basis  for 
determining  a  person's  eligibility.  In 
essence,  FRA  contemplates  that  a 
railroad  locomotive  operator  evaluation 
system  could  be  devised  under  which  a 
high  negative  score  could  result  in 
denial  of  certification.  A  lower  but  not 
insubstantial  score  might  warrant  a 
certification  Umited  to  a  lower  class  of 
service  or  perhaps  conditioned  on  more 
frequent  supervisory  oversight 

Developing  an  effective  system 
requires  a  considerable  amount  of  time 
and  effort  Obviously,  it  is  easy  to  make 
such  a  system  very  compUcated  in  only 
a  short  time.  In  view  of  the  statutory 


impetus  for  rapid  regulatory  action,  FRA 
lb  not  prepared  to  present  a  complete 
model  for  locomotive  operator  decisions. 
Instead,  FRA  solicits  the  views  of 
commenters  on  the  wisdom  of  such  an 
approach  and  would  welcome  efforts  to 
help  devise  such  a  more  complete 
system  from  any  who  favor  this 
approach.  As  an  interim  measure,  FRA 
is  proposing  in  this  NPRM  to  employ  a 
rudimentary  point  system  to  assist  in 
evaluating  the  relative  consequences 
that  should  flow  from  data  involving  the 
poor  safety  performance  of  locomotive 
operators  while  at  the  controls  of  a 
motor  vehicle. 

In  FRA's  judgement  the  RSIA 
contemplates  that  the  commission  of 
serious  traffic  offenses  should  be 
considered  as  indicia  of  a  basic 
disregard  for  public  safety  or  inability  to 
control  a  vehicle.  Since  there  is  no  data 
that  permits  FRA  to  make  direct 
correlations  between  a  poor  driving 
record  while  controlling  a  motor  vehicle 
and  unsafe  behavior  at  the  controls  of  a 
locomotive,  FRA  proposes  to  take  a 
cautious  approach  to  reliance  on  motor 
vehicle  driving  records  as  a  basis  for 
denying  a  person  certification  as  a 
locomotive  operator.  (See  the  May  18. 
1989  edition  of  the  Federal  Register  (54 
FR  21581)  for  a  discussion  of  the 
correlation  between  pilots  with  poor 
motor  vehicle  driving  records  and  pilots 
whose  poor  piloting  performance  cause 
aviation  accidents.)  Therefore,  FRA 
proposes  initially  to  restrict  raikoads  to 
consideration  only  of  serious  traffic 
ofienses  involving  a  moving  vehicle. 
These  wotild  include  excessive  speed 
(exceeding  the  posted  limit  by  more  than 
15  miles-per-hour).  reckless  driving, 
citation  for  a  moving  violation  in 
connection  with  a  fatal  accident  and 
driving  with  a  revoked  or  suspended 
license.  These  offenses  in  the  view  of 
Congress  and  FRA  are  so  egregious  that 
common  sense  indicates  their  probable 
correlation  to  safe  railroad  performance. 
In  short  these  are  the  types  of  events 
that  serve  as  a  basis  for  denial  of  a 
commercial  truck  driver  license  (see  49 
U.S.C.  App  2707),  a  setting  where  there 
is  a  more  demonstrable  behavioral 
correlation.  FRA's  list  of  significant 
events  is  slightly  different  from  those 
enumerated  in  §  205(a)(3)  of  the 
National  Drivers  Register  Act  because 
FRA  has  opted  to  provide  more 
precision  in  identifying  the  types  of 
events  addressed  by  subparagraph  (B) 
of  that  section. 

FRA  recognizes  that  its  current 
proposal  will  prevent  railroads  from 
considering  a  wide  variety  of  traffic 
offenses  including  minor  traffic  offenses 
ranging  from  a  failure  to  pay  a  toll  or 


parking  fee  to  Impeding  traffic  by 
driving  too  slowly.  Although  FRA  has 
excluded  from  consideration  a  number 
of  types  of  traffic  offenses  that  are  not 
necessarily  minor  offenses,  FRA 
proposes  to  exclude  them  because  they 
are  diffioilt  to  evaluate  in  the  railroad 
operations  context  For  example, 
nmning  a  red  light  and  driving  on  the 
wrong  side  of  the  road  can  be  very 
serious  events,  but  empowering 
railroads  to  make  decisions  about  a 
person's  fitness  to  operate  a  train  on  the 
basis  of  such  conduct  is  not  warranted 
at  this  point  in  time.  Until  FRA  has 
gained  more  experience  concerning  the 
relationship  between  an  operator's 
behavior  at  the  controls  of  both  motor 
vehicles  and  trains,  it  does  not  appear  to 
be  appropriate  to  attempt  to  fully 
resolve  this  issue.  FRA  contemplates 
initiating  a  second  proceeding  to  focus 
on  this  issue  and  others  surrounding 
improper  conduct  by  locomotive 
operators  after  it  has  gained  more 
experience  in  this  area. 

Although  FRA  does  not  believe  that  it 
is  possible  or  appropriate  to  tackle  the 
all  aspects  of  motor  vehicle  driving  data 
during  this  initial  rulemaking,  FRA  has 
concluded  that  it  is  important  that 
railroads  have  access  to  some  data  and 
that  hmits  be  placed  on  the  railroad's 
use  of  the  data,  in  the  certification 
context  until  clearer  decisional 
standards  can  be  provided.  There  is  no 
way,  of  course,  to  bar  railroads  from 
making  more  general  use  of  the 
available  data,  (e.g.,  proceeding  under 
their  own  rules  regarding  conduct 
unbecoming  an  employee)  but  the 
matter  of  determining  the  bases  on 
which  a  railroad  may  withhold  a 
certification  is  ultimately  FRA's 
responsibiUty. 

(4)  Consequences  of  Admissible  Data. 
Having  segregated  out  the  data  that  may 
not  be  considered  by  railroads,  this 
portion  of  the  discussion  focuses  on 
FRA's  proposals  for  the  consequences  of 
"admissible"  data  would  be  under  this 
rule.  FRA  has  subdivided  its  discussion 
of  this  topic  to  address  (a)  the 
consequences  of  substance  abuse  data, 
(b)  the  consequences  of  non-substance 
abuse  safety  performance  data,  and  (c) 
the  consequences  when  there  is  a 
mixture  of  the  two  different  types  of 
information. 

Comprehension  of  the  specific 
consequences  being  proposed  for 
specific  types  of  adverse  data  requires 
an  understanding  of  the  framework 
within  which  all  such  decisions  would 
be  made.  As  explained  elsewhere  in 
greater  detail  FRA  proceeds  from  the 
perspective  that  this  rule  should  set  the 
minimum  qualifications  that  an 


individual  must  have  to  be  a  locomotive 
operator.  Railroads  would  be  free  to 
have  more  rigorous  standards  if  they  so 
elect.  As  long  as  a  person  meets  or 
exceeds  FRA  criteria,  a  railroad  would 
be  obligated  to  certify  that  individual. 
Although  obligated  to  issue  the 
certification,  the  railroad  retains 
discretion,  under  this  rule,  whether  or 
not  to  authorize  that  person  to  operate  a 
locomotive.  If  an  individual  marginally 
meets  FRA's  criteria,  the  railroad  would 
be  given  limited  discretion  to 
conditionally  certify  that  person.  Failure 
to  meet  the  criteria  preclude  a  railroad 
from  certifying  that  individual  either 
temporarily  or,  under  certain 
circimistances,  permanendy. 

Since  there  are  both  different  types  of 
data  being  provided  by  different  sources 
and  since  there  are  unresolved  concerns 
over  both  the  relative  value  and 
significance  that  should  be  attached  to 
motor  vehicle  driver  data,  FRA  proposes 
to  employ  a  basic  point  system  to  assist 
in  evaluating  all  poor  safety 
performance  data.  FRA  is  proposing  a 
system  under  which  all  of  the  types  of 
events  identified  as  admissible  would  be 
given  a  specific  point  value.  Any 
candidate  who  had  acquired  less  than  6 
points  would  be  considered  "eligible  for 
certification"  for  the  purposes  of  this 
rule.  Railroads  would  not  have 
discretion  to  alter  the  point  value  for 
particular  incidents  nor  would  they  have 
the  discretion  to  consider  such  a 
candidate  "ineligible"  under  this  rule.  If 
a  candidate  had  acquired  6  points  the 
railroad  vw)uld  have  the  discretion  to 
deem  that  person  "ehgible"  provided 
that  certain  conditions  were  met.  If  a 
candidate  had  acquired  more  than  six 
points,  the  railroad  would  not  have  the 
discretion  to  certify  that  person  as 
"eligible"  until  5  years  had  elapsed  after 
the  most  recent  incident  being 
considered.  Any  person  who  had  a 
second  series  of  incidents  so  that  his  or 
her  total  point  accumulation  again 
exceeded  6  points  would  become 
"ineligible  for  certification"  for  die  rest 
of  his  or  her  life. 

(a)  Consequences  of  Substance  Abuse 
Data.  As  indicated  earlier,  FRA  does  not 
perceive  a  need  to  accord  differing 
regulatory  treatment  to  particular  types 
of  substance  abuse  data  simply  based 
on  whether  that  data  surfaced  by  virtue 
of  the  candidate's  employment  history 
or  his  or  her  motor  vehicle  driving 
history.  In  both  settings  there  arc  clear 
prohibitions  against  engaging  in  such 
conduct  and  there  are  adequate 
safeguards  to  assure  that  there  is 
reliable  data  available  about  that 
violation  which  wrill  be  considered  by 
die  railroad.  Thus,  as  it  must  FRA's 
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analysis  of  the  consequences  of  detected 
substance  abuse  by  prospective 
locomotive  operators  begins  with  the 
perspective  created  by  its  adoption  of 
regulations  prohibiting  on-the-job 
alcohol  and  drug  use.  In  selecting  this 
starting  point.  FRA  is  not  unmindful  of 
the  fact  that  FRA's  random  drug  testing 
rule  does  extend  the  prohibition  to  off- 
duty  use  of  illegal  drugs  and  other  non- 
medical use  of  controlled  substances. 

FRA's  initial  rules  to  control  alcohol 
and  drug  use  by  railroad  workers  did 
not  prescribe  the  consequences  that 
woiild  flow  from  en  individual's  failure 
to  comply  with  these  prohibitions.  With 
the  exceplion  of  imposing  a  9- 
month  disqualification  for  a  refusal  to 
submit  to  a  post-accident  test,  FR.^  gave 
the  railroad  discretion  to  determine  the 
consequences  when  noncompliance  was 
detected.  FRA  has  recently  affirmed  that 
basic  approach  for  refusal  to  submit  to  a 
random  test.  More  significantly  for  the 
purposes  of  this  rule,  FRA  also  imposed 
a  suspension  of  unspecified  duration  for 
instances  in  which  a  random  test 
provided  positive  results  of  controlled 
substance  use. 

The  perspective  created  by  FRA's 
regulations  on  employment  related 
substance  abuse  are  fairly  consistent 
with  the  significance  to  be  attached  to 
analogous  motor  vehicle  driving  data 
under  the  RSIA.  The  RSIA  and  the 
conference  report  almost  imply  a 
Congressional  intent  that  FRA  require 
withholding  of  certification  if  there  has 
been  an  alcohol/drug  offense  with  no 
rehabilitation.  The  statute  however  does 
not  say  this;  instead  it  uses  the 
permissive  "may"  at  the  critical  point 
and  empowers  FRA  to  determine  the 
outcome  in  this  rule.  The  statute  permits 
virtually  any  outcome  other  than  denial 
of  certification  to  a  person  who  has 
"completed  rehabilitation,"  and  even 
then  the  certification  may  be 
conditioned. 

In  order  to  assist  in  understanding  the 
statutory  framework  within  which  FRA 
is  developed  this  proposal,  FRA  has 
included  a  summary  reflecting  the  series 
of  three  specific  requirements  contained 
in  section  4  of  the  RSIA.  These 
provisions  read  as  follows: 

(1)  In  paragraph  (1)(2KD),  section  4 
provides  that: 

•  *  •  [The  program]  shall,  except  as 
provided  in  paragraph  (4),  require  the 
consideration  of.  to  the  extent  information  is 
available,  of  the  motor  vehicle  driving  record 
of  each  individual  seeking  licen«ing  or 
certification  under  lach  program,  (including  a 
list  of  spedftc  offenses]  and  may,  ttased  oa 
such  driving  record,  require  disqualification 
of  an  individual  or  the  granting  of  a  license  or 
certification  conditioned  on  such  terms  as  the 
Secretary  may  prescribe; 


(2)  in  paragraph  n){4)(A),  it  provides 
that: 

*  *  *  In  establishing  the  program  under 
this  subsection,  the  Secretary  may  not  waive 
the  application  of  requirements  established 
under  section  (Z)(D)  to  an  individual  or  dats 
of  individuals  with  a  conviction  or, 
cancellation,  revocatioa,  or  lufpension 
described  in  paragraph  (6)  (A)  or  (B)  who 
have  not  successhdly  completed  ■ 
rehabilitation  program  established  by  a 
railroad  or  approved  by  the  Secretary. 

and  (3)  in  paragraph  (1)(6),  it  provides 
that 

*  *  *  No  individual  shall  be  denied  a 
license  or  certification  under  the 
requirements  established  under  paragraph 
(2j(D)  becauselsf — (A)  a  conviction  for 
operating  a  motor  vehicle  while  under  the 
influence  of,  or  impaired  by,  alcohol  or  a 
controlled  substance;  or  (B)  the  cancellation, 
revocation,  or  suspension  of  the  motor 
vehicle  operator's  Hcense  of  such  individual 
on  the  basis  of  operating  a  motor  vehicle 
while  under  the  influence  of.  or  impaired  by, 
alcohol  or  a  controlled  substance,  if  such 
individual  subsequent  to  such  conviction, 
cancellation,  revocation,  or  suspension  has 
successfully  completed  rehabilitation 
program  established  by  a  railroad  or 
approved  by  the  Secretary. 

FRA  interprets  section  4  of  the  RSIA 
as  requiring  consideration  of  all  driving 
history  cmd  prohibiting  blanket  waiver 
of  those  without  rehabilitation  as  well 
as  denial  of  certification  for  those  who 
have  successfully  completed 
rehabilitation.  Within  these  constraints, 
FRA  is  faced  with  determining  the 
response  that  should  occur  under  many 
different  factual  settings.  For  instance, 
what  response  would  be  appropriate  if 
any  alcohol/drug  offense  is  identified? 
Should  FRA's  response  differentiate 
between  offenses  that  occurred  while 
the  person  was  on  duty  from  those  that 
occurred  while  off  duty?  Equitable 
results  vary  widely,  of  course, 
depending  on  the  circumstances.  On  the 
one  hand,  a  conviction  for  driving  while 
impaired  can  be  had  in  some  states  with 
a  blood  alcohol  concentration  (BAC]  of 
.06%,  a  level  not  difficult  to  achieve  if 
one  begins  drinking  on  an  empty 
stomach.  It  would  by  no  means 
establish,  by  itself,  a  need  for  formal, 
structured  treatment  (although  many 
states  would  require  participation  in  an 
alcohol  education  program).  Such  a 
conviction  might  suggest  a  disregard  for 
safety,  but  the  indication  would  not  be 
strong  if  this  were  an  isolated  event  that 
occurred  three  or  four  years  prior.  On 
the  other  hand,  repeated  driving  while 
intoxicated  (DWl)  offenses  at  BACs  in 
excess  of  .10%,  or  a  single  DWI  with  a 
BAC  above  .20%,  would  indicate  a  clear 
need  to  evaluate  the  person  for  chemical 
dependency.  But  the  single  case  at  .20% 
might  not  indicate  a  disposition  to 


unsafe  conduct  so  much  as  loss  of 
control. 

FRA  proceeds  from  the  perspective 
that  the  challenge  is  to  erect  a  structure 
for  utilizing  alcohol/drug  information 
from  either  railroad  employment  or 
motor  vehicle  records  that  is  preventive 
rather  than  punitive  and  predictable 
rather  than  capricious.  However,  it  is 
important  that  the  structure  of  this  rule 
fit  well  into  the  overall  pattern  FRA  has 
established  for  control  of  alcohol/drug 
use  in  railroad  operations. 

Dnig  Abuse  Model.  FRA  proposes  to 
follow  a  path  initially  blazed  when 
considering  our  drug  use  policy. 
Beginning  October  2. 1989  any  non- 
medical use  of  controlled  substances 
will  be  barred  by  FRA  rule.  Thus,  a 
subsequent  conviction  for  driving  while 
under  the  influence  of  a  controlled 
substance  might  be  positive  proof  of  a 
violation  of  our  drug  rule.  Even  a  prior 
violation  might  be  cause  for  concern 
that  the  drug  abuse  habit  is  continuing. 
Though  currently  FRA  specifies 
minimum  consequences  only  with 
respect  to  drug  use  detected  through 
random  testing,  there  is  reason  to 
believe  that  will  change  as  FRA 
conforms  the  balance  of  the  rule  to  the 
random  testing  provisions.  The  random 
testing  rule  does  not  bar  more  stringent 
adverse  action  consistent  with  any 
pertinent  employment  contract,  but  it 
does  provide  that  an  employee 
determined  to  have  made  imauthorized 
use  of  a  controlled  substance  may  not 
be  returned  to  service  tmless:  (a)  the 
individual  has  been  evaluated  for  any 
treatable  substance  abuse  disorder;  (b) 
any  necessary  treatment  has  been 
successfully  completed,  as  determined 
by  the  employee  assistance  program 
(EAP)  counselor;  (c)  a  retum-to-work 
test  is  negative;  and  (d]  the  individual  is 
subject  to  aftercare  and  follow-up 
testing  as  determined  necessary  for  a 
period  of  up  to  60  months. 

With  respect  to  the  drug  abuser 
identified  through  motor  vehicle  records, 
FRA  believes  that  this  is  almost 
precisely  the  basic  sti-ucture  to  be 
employed.  Even  an  employee  recently 
hired  who  was  determined  to  have  been 
convicted  two  or  three  years  before 
should  be  sent  to  the  counselor  for 
evaluation.  If  the  EAP  counselor, 
medical  review  officer  (MRO),  or  other 
appropriate  officer  determined  that 
there  was  no  current  treatable  disorder 
(based  on  a  medical  examination, 
interview,  review  of  employment 
history,  etc.),  it  would  make  no  sense  to 
require  the  person  to  go  receive  formal, 
structured  treatment  Chronic  casual 
drug  use  (e.g.,  marijuana  use  two  or 
three  times  a  week  with  nothing  else) 
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might  most  profitaMy  be  treated  on  an 
outpatient  ban*.  If.  on  the  other  hand, 
evaluation  suggested  a  chemical 
dependency,  then  the  individual  could 
be  required  to  receive  appropriate 
inpatient  treatment  This  is  a  judgment 
to  be  made  by  the  medical  or  substance 
abuse  professional.  If  a  dispute  arises 
regarding  the  judgment  it  should  be 
resolved  by  medical  arbitration  which  is 
available  under  most  collective 
bargaining  arrangements. 

Alcohol  Model.  Alcohol,  which  FRA 
anticipates  will  greatly  preponderate  in 
the  motor  vehicle  data  bases  presents  a 
more  difficult  problem.  Drug  abusers  can 
be  told  to  stop  abusing  drugs,  but  one 
cannot  tell  a  citizen  to  stop  drinking 
without  good  reason.  It  is,  therefore, 
necessary  to  focus  on  two  separate 
problems.  The  first  is  that  in  the  alcohol 
area,  like  the  drug  realm.  FRA  is 
proposing  to  proceed  without  adopting 
overall  medical  standards.  However  in 
this  instance,  the  only  standard 
available  is  freedom  from  a  current 
clinical  diagnosis  of  uncontrolled 
alcoholism.  This  standard  is  afready  in 
place  for  motor  carrier  drivers  and 
aviators.  It  makes  eminent  sense  that  it 
should  apply  to  locomotive  operators. 
Although  this  approach  may  create 
some  inconsistencies,  the  impUcit 
creation  of  a  medical  standard  as  part  of 
the  eligibility  criteria  is  the  only  way  to 
put  the  information  derived  from  motor 
vehicle  records  in  an  appropriate 
context  with  respect  to  follow-up  of 
those  permitted  to  continue  in  service 
after  any  required  treatment  The 
Congressional  requirement  that 
"rehabilitation"  be  deemed  to  expunge 
prior  alcf^ol  offenses  indicates  that  this 
is  the  frame  of  reference  Congress 
intended.  However,  since  many  DWI/ 
Din  offenders  are  not  alcoholics,  the 
Congressional  framework  requires 
elaboration.  As  noted  above,  it  would 
make  little  sense  to  reqiiire  inpatient 
treatment  of  the  social  drinker  who  only 
occasionally  Imbibes  to  excess;  indeed. 
no  responsible  treatment  center  would 
accept  such  a  p«son  lot  inpatient 
treatment.  On  the  other  hand,  alcohol 
education  programs  attempted  by  the 
states  for  DWI  offenders  have  had  little 
effect;  and  there  is  no  empirical 
evidence  to  indicate  that  coimseling 
models  directed  at  controlled  drinking 
(as  opposed  to  abstinence)  would  be 
much  more  effective.  Complicatii\g  the 
matter  further  is  the  fact  that  drinking 
episodes  may  be  caused  by  underi)dng 
problems,  only  some  of  which  may  be 
treatable. 

FRA  proposes  to  poait  a  framework 
for  decision  making  that  builds  on  the 
framework  for  drugs.  FRA  proposes  that 


any  prospective  operator  with  an 
alcohol-related  convictioo  or 
suspension/revocation  (including  a 
suspension  for  refusal  of  a  chemical 
test)  must  be  evaluated  for  any  treatable 
substance  abuse  disorder.  If  the 
operator  candidate  is  diagnosed  as  an 
alcohoUc.  then  normal  primary 
treatment  should  be  completed  as 
deemed  necessary,  followed  by  retum- 
to-service  drug/ alcohol  urine  testing, 
aftercare  to  maintain  abstinence,  and 
follow-up  drug/alcohol  urine  testing. 
Those  diagnosed  as  alcoboUcs  would  be 
tested  according  to  the  judgment  of  the 
railroad  for  up  to  five  years  using  a 
urine  alcohol /drug  test  or  other  effective 
method  (such  as  a  breath  test),  the  same 
maximum  prescribed  for  drug  abuse 
foUow-up.  For  die  employee  who 
successfully  completes  primary 
treatment  and  is  certified,  subject  to 
follow-up,  the  "points"  associated  with 
discovery  of  the  alcoholism  would  not 
be  considered  for  a  certification 
decision.  If  the  operator  candidate  is  not 
diagnosed  as  an  alcoholic,  then  primary 
"rehabilitation"  may  be  limited  to 
counseling  regarding  abuse  of  alcohol 
but  the  employee  could  be  required  to 
participate  in  a  program  of  education  or 
training  with  respect  to  abuse  of  alcohol 
or  drugs  [see  e-g^  %  219.405(e)). 

FRA  believes  that  the  key  to  dealing 
with  the  alcohol  issue  is  identifying  the 
nature  of  the  problem  (or  at  least 
categorizing  the  problem),  since  it 
dictates  whether  future  abstinence  may 
be  required.  As  FRA  reads  the  statute,  it 
has  authority  to  issue  a  rule  that  makes 
possible  a  rational  response  to  disparate 
circumstances. 

The  more  difficult  problem  is  how  the 
rule  should  address  the  follow-up  for  the 
non-alcohoUc  If  the  individual  is 
evaluated  as  not  requiring  formal 
treatment  but  evidences  a  streak  of 
recklessness  that  may  include  later  job- 
related  drinking,  how  does  FRA  or  the 
railroad  limit  that  potential?  FRA 
commences  from  the  position  that  social 
and  legal  norms  wiU  not  allow  us  to 
require  total  abstinence.  However,  it 
appears  that  individuals  who  engage  in 
such  conduct  should  be  held 
accountable  under  this  rule  for  their 
poor  discharge  of  safety  performance 
duties.  Thus.  FRA  proposes  to  include 
such  incidents  for  as  part  of  overall 
safety  performance  evaluations  point 
system. 

FRA  will  separately  propose 
amendments  to  the  alcohol/drug 
regiJations  (49  CFR  part  219)  that  will 
provide  for  followup  testing  of 
employees  who  violate  prohibitions  with 
respect  to  alcohol/drug  use,  possessimi 
or  impairment  building  on  the  foUow-up 


requirements  for  random  testing 
published  last  November  (53  FR  47103, 
Nov.  21, 1988:  see  |  Z19.a06(e)). 
Comment  is  requested  in  this  docket  as 
to  whether,  as  a  condition  of 
certificatioa.  similar  foUow-np  should  be 
required  for  the  non-alcoholic  who  has 
refused  a  chemical  test  on  the  highway 
or  who  has  been  convicted  of  an  offense 
involving  driving  while  intoxicated  or 
under  the  influence  of  a  controlled 
substance.  It  will  be  noted  that 
unauthorized  use  of  controlled 
substances  wil^  be  prohibited  at  any 
time  effective  dctober  Z  1989;  thus, 
reliably  documented  detection  of  such 
conduct  in  any  context  may  indicate  the 
need  for  responsive  action  by  die 
railroad. 

Althou^  additional  railroad  counter 
measures  would  be  beycmd  the  scope  of 
the  FRA  program  for  qualifying 
locomotive  operators,  nothing  in  this 
proposal  would  impair  the  right  of  a 
railroad  to  condition  the  operator's 
service  (though  not  the  granting  of  the 
FRA  certificate]  on  submission  to  an 
appropriate  regimen  of  unannounced 
testing  for  an  appropriate  period  of  time 
as  a  matter  of  company  poUcy.  The  only 
appropriate  tests  would  be  ornthe-job 
tests  of  blood  or  breath  or  a  "two- 
sample"  urine  testing  procedure,  since 
urine  from  a  single  sample  may  contain 
residues  of  alcohol  from  periods  when 
the  employee  was  at  Uberty  to  drink. 
Blood  or  urine  testing  is  bound  to  be 
expensive  and  objectionable  as  a 
routine  practice,  so  breath  testing  is  the 
only  likely  alternative.  A  large  railroad 
with  a  logical  breath  testing  program 
could  readily  provide  for  periodic 
unannounced  testing  of  locomotive 
operators  with  DWl/DUI  convictions 
within  a  certain  time  period  in  the  past 
For  instance,  a  single  conviction  in  the 
5-year  period  could  warrant  a  two-year 
window  of  testing  (from  date  of 
violation). 

Transition  to  a  New  System.  At  the 
time  this  regulation  goes  into  effect 
many  prospective  operators  will  have 
already  made  much  relevant  history. 
Some  will  have  had  DWTs  and  received 
treatment  from  the  EAP.  Some  will  have 
had  DWTs  and  received  treatment  from 
outside  sources  without  the  knowledge 
of  the  railroad  or  its  EAP.  OUiers  will 
have  had  DWTs  followed  by  maturabon 
or  self-enforced  abstinence,  with  the 
consequence  that  their  recent  service 
record  and  motor  vehicle  driving  record 
are  excellent  Still  others  will  have 
continuing  substance  abuse  problems.  It 
is  inevitable  that  many  currently  serving 
locomotive  operators  who  will  wish  to 
be  Federally  qualified  will  step  forward 
under  FRA's  alcohol/drog  rule  and  refer 
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themselves  voluntaxily  for 
"rehabilitation"  in  order  to  find  the 
shelter  provided  by  the  statute  with 
respect  to  past  behavior.  It  is  important 
that  FRA  let  the  substance  abuse  or 
medical  professionals  evaluate  the 
individual's  problem  and  either 
prescribe  a  course  of  counseling  and/or 
treatment  or  pronounce  therapy  already 
received  as  adequate. 

To  accomplish  its  policy  goals  FRA 
proposes  to  utilize  the  EAP  counselors 
in  a  two  step  process  under  this  rule. 
FRA  proposes  to  have  the  counselors 
receive  all  of  the  available  and 
"admissible"  data  concerning  substance 
abuse.  Employing  traditional 
professional  standards  for  making  such 
evaluations,  the  counselor  would  review 
data,  including  interviewing  the 
candidate  or  taking  other  actions 
deemed  appropriate  in  particular 
cinnunstances.  If,  after  that  review  of 
these  incidents,  the  counselor  concludes 
that  the  events  were  followed  by  an 
appropriate  course  of  counseling  or 
treatment  these  incidents  would  not  be 
given  weights  for  the  point  system.  The 
counselor  would  then  evaluate  whether 
the  candidate  is  currently  affected  by  a 
psychological  or  physical  dependence 
on  one  or  more  controlled  substances  or 
by  any  other  identifiable  and  treatable 
t^ental  or  physical  disorder  involving 
abuse  of  alcohol  or  drugs  as  a  primary 
manifestation.  If  the  counselor 
concludes  that  the  candidate  is  ciirrently 
affected  or  dependent,  the  counselor 
would  respond  in  accordance  with 
existing  provisions  of  FRA's  alcohol  and 
drug  rules  concerning  the  handling  of 
voluntary  referrals.  Since  FRA  believes 
that  it  is  important  that  FRA  do 
whatever  is  reasonable  to  encourage 
subsequent  follow-up,  FRA  proposes  to 
permit  conditioning  of  the  certification 
on  participation  in  aftercare  and 
chemical  testing,  as  appropriate,  but 
only  to  the  degree  such  actions  are 
provided  for  in  part  219. 

If  a  counselor  concludes  that  the 
counseling  or  treatment  response  to  the 
prior  incident  was  unsuccessful  and  the 
candidate  is  not  currently  affected  or 
dependent,  FRA  proposes  to  assign  a 
value  of  three  points  to  those  alcohol 
and  drug  related  incidents  and  to 
consider  such  points  under  its 
evaluation  system.  If  the  person  had 
only  a  single  incident  in  the  five  year 
interval  being  considered,  the  railroad 
would  not  have  a  basis  to  deem  that 
person  unqualified  under  this  rule.  If  a 
candidate  had  two  incidents  in  a  five 
year  interval,  a  railroad  would  have  the 
discretion  to  consider  that  person 
qualified  under  this  rule  but  in  order  to 
certify  that  individual  as  a  locomotive 


servicing  or  any  class  of  train  service 
operator  the  candidate  must 
successfully  complete  a  training 
program.  Under  FRA's  basic  system,  if  a 
candidate  has  experienced  three 
incidents,  the  railroad  would  not  be 
authorized  to  certify  that  person  until  5 
years  had  elapsed  after  the  most  recent 
incident.  FRA  notes,  however,  that  with 
respect  to  past  conduct  involving  more 
than  one  event,  some  "treatable" 
disorder  is  likely  to  be  found  by  the  EAP 
coimselor  and  allowing  such  events  to 
be  sheltered  may  be  particularly 
appropriate,  given  the  fact  that  past 
circimistances  may  have  provided  little 
impetus  to  voluntarily  seek  employment 
counseling.  Further,  this  approach  will 
mitigate  the  apparent  harshness  of 
having  to  entirely  disqualify  an  operator 
candidate  based  on  actions  that  did  not 
carry  this  adverse  sanction  under 
Federal  law  at  the  time  they  occurred. 
Under  FRA's  approach,  operator 
candidates  would  bear  the  burden  of 
convincing  the  counselor  that  they  have 
progressed  sufficiently  along  the 
rehabihtation  path  and  are  not  currently 
dependent.  FRA  would  not  attempt  to 
disturb  the  discretion  of  the  counselor 
making  such  evaluations. 

To  some  limited  degree  imposition  of 
consequences  for  individuals  who  are 
not  dependent  or  do  not  have  an 
identifiable  medical  disorder  can  be 
viewed  as  running  counter  to  FRA's 
preferred  method  of  treating  substance 
abuse  incidents  as  manifestations  of  a 
substance  abuse  disorder.  Yet  there  is  a 
need  to  establish  clearly  defined  limits 
for  operator  conduct  and  to  hold 
substance  abusers  accountable  when 
they  exceed  those  limits.  FRA  welcomes 
comments  on  ways  to  more  effectively 
balance  these  competing  interests  In  the 
context  of  this  rule. 

One  possible  alternative  would  be  to 
have  the  EAP  counselor  play  a  different 
role  bom  that  outlined  above.  Under 
such  an  alternative  the  counselor  would 
receive  all  of  the  data  and  be  permitted 
to  clean  the  slate  of  everyone  with  the 
"points"  being  banked  for  possible  later 
use,  if  appropriate.  One  advantage  to 
such  an  alternative  is  that  it  avoids  a 
risk  inherent  in  FRA's  proposed 
solution.  That  risk  is  that  everyone  will 
be  declared  "treatable"  unless  there  is 
some  extraneous  reason  for  not  doing 
that.  It  can  also  be  argued  that  the 
alternative  precludes  interpretation  of 
the  intent  of  the  preferred  approach  as 
sending  a  message  to  alcoholics  and 
others  that  safety  related  misconduct 
will  be  excused  because  of  addiction. 

Mandatory  Rehabilitation  and 
Reinstatement.  In  developing  its  policies 
with  respect  to  misuse  of  alcohol  and 


drugs  by  safety-sensitivt  railroad 
employees,  FRA  has  consistently 
avoided  imposition  of  any  requirement 
that  an  employer  provide  the 
opportunify  for  company-supervised 
rehabilitation  and  subsequent  right  to 
reinstatement,  where  the  employee  has 
failed  to  take  advantage  of  the  right  of 
voluntary  referral  (49  CFR  part  219, 
subpart  E)  and  is,  instead,  detected 
through  the  efforts  of  management.  The 
reason  for  this  policy  position  is  that 
means  of  detecting  violations  will  not 
deter  prohibited  conduct  if  the  employee 
believes  that  the  consequence  of  waiting 
to  be  "caught"  is  the  same  as  seeking 
help. 

The  issue  of  locomotive  operator 
certification  does  not  present  a  different 
case,  since  the  RSIA  does  not  mandate 
an  opportunity  for  rehabilitation  (though 
it  does  provide  for  certain  consequences 
where  rehabilitation  is,  in  fact, 
successfully  completed).  But  it  does 
suggest  more  complicated  scenarios  in 
which  the  issue  of  an  opportunity  for 
rehabilitation  and  reinstatement  will 
arise.  The  following  discussion 
examines  common  examples,  but  others 
can  be  posited. 

Motor  vehicle  offenses  prior  to 
applying  for  certification;  current 
employee.  In  the  discussion  above,  we 
have  indicated  that  persons  already 
employed  by  the  railroad  in  positions 
subject  to  Part  219  will  be  able  to  secure 
the  opportunity  for  rehabilitation  by 
seeking  the  assistance  of  the  EAP 
counselor  prior  to  applying  for  an  FRA 
certificate.  This  will  provide  protective 
shelter  in  relation  both  to  the 
certification  process  and  other 
employment-related  consequences  that 
might  otherwise  obtain,  assuming  that 
the  employee  is  truly  prepared  to  deal 
successfully  with  the  substance  abuse 
disorder.  This  is,  of  course,  a  shelter  that 
would  not  be  available  to  an  employee 
who  had  previously  received  assistance 
under  the  FRA  rule  or  similar  carrier 
policy. 

Motor  vehicle  offense  after 
certification.  Similarly,  an  employee 
who  experiences  an  off-the-job  offense 
after  being  certified  will  be  the  first  to 
know  and  can  refer  under  the  existing 
policy.  A  question  arises  as  to  whether 
the  right  would  be  available  after  the 
conviction  had  been  reported  to  the 
railroad.  See  49  CFR  219.401(e)(2).  It 
would  appear  that  Federal  rules  should 
work  together  to  encourage  the  earliest 
possible  referral,  since  a  motor  vehicle 
incident  may  indicate  a  rapidly 
deteriorating  personal  situation  that 
should  be  dealt  with  as  soon  as 
possible.  No  particular  reason  appears 
why  the  opportunity  for  rehabilitation 
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(with  conditional  right  of  reinstateaieiit) 
should  be  availabk  after  the  railroad 
discovers  the  unsafe  conduct  through  a 
motor  vehicle  records  check.  FRA 
solicits  comment  as  to  whether  the 
proposed  rule.  Part  219,  or  both,  should 
be  amended  to  address  this  issue. 

Positive  on-the-job  test.  Cleariy,  if  an 
alcohol/drug  violation  is  detected 
throogi)  a  supervisory  observation  or 
chemical  test  on  the  job,  the  railroad  is 
currently  under  no  obligation  to  offw  an 
opportunity  for  rehabilitation  and 
reinstatement.  Nothing  in  this  proposal 
would  change  that  outcome.  However,  if 
as  a  matter  of  collectively  bargained 
right  or  management  pohcy  the  violator 
is  allowed  to  retain  an  employment 
relationship  while  undfflgoing 
rehabilitation,  then  the  rules  described 
above  would  operate. 

FRA  solicits  comments  with  respect  to 
any  additional  problems  that  may  be 
encountered  in  integrating  the  policies  of 
FRA's  alcohol/ drug  rule  and  the  rules 
proposed  in  this  notice. 

(b)  Consequences  of  Non-Substance 
Abuse  Safety  Performance  Related 
Conduct  Quite  apart  from  the  question 
of  the  consequences  ol  substance  abuse 
data,  FRA  anticipates  that  railroads  will 
be  conft-onted  with  data  concerning  a 
prospective  operator's  poor  performance 
in  safety  related  situations  in  either  a 
railroad  employment  context  or  in  a 
non-employment  context  of  operating  a 
motor  vehicle.  Both  prior  railroad 
service  records  and  motor  vehicle 
records  involve  multiple  issues 
regarding  what  the  certification 
consequences  should  be  when  various 
types  of  evidence  are  discovered. 

Unsafe  Train  Operation  Data.  As 
noted  earher,  FRA  proposes  to  hold 
individuals  responsible  under  this  rule 
for  their  personal  failure  to  follow  one  or 
more  of  a  limited  set  of  established 
federal  or  industry  standards  concerning 
the  safe  operation  of  trains.  FRA  is 
taking  that  approach  because  of  the 
potential  safety  risks  incurred  when  the 
following  types  of  rules  are  not  adhered 
to:  (i)  Noncompliance  with  a  train  order, 
track  warrant,  timetable,  special 
instruction  ot  other  direction  with 
respect  to  the  movement  of  a  train  that 
involves  (a)  operating  a  locomotive  or 
train  at  excessive  speed;  (b)  permitting  a 
locomotive  or  train  to  paas  any  signal 
that  requires  a  complete  stop  before 
reaching  it;  or  (c)  failing  to  comply  with 
a  mandatory  directive  and  entering  a 
segment  of  track  without  authority;  (ii) 
failure  to  protect  train  as  required  by  a 
carrier  rule  that  is  consistent  with 
S  21&.37;  (ill)  alignment  of  a  switch  fai 
violatioii  of  a  railroad  operating  rule  or 
operation  of  a  switch  under  a  train;  (Iv) 
failure  to  secure  a  handbrake  or  a 


sufficient  number  of  handbrakes;  and  (v) 
failure  to  comply  with  the  prohibitions 
against  wilfully  tampering  with  a  safety 
device  contained  in  49  CFR  Part  218. 

In  devising  its  response  to  this  type  of 
poor  safety  conduct  FRA  has  remained 
sensitive  to  the  fact  that  most  carrier 
operating  rules  place  a  train's  conductor 
in  charge  of  the  crew  and  make  him  or 
her  responsible  for  the  actions  of  all  the 
crew.  Thus,  FRA  has  formulated  its 
program  to  hold  individuals  responsible 
only  for  that  aspect  of  compliance  with 
the  requirements  that  was  the  direct  and 
personal  responsibility  of  the  individual 
who  is  now  a  candidate  to  be 
locomotive  operator. 

FRA  proposes  the  following  structured 
response  to  such  poor  railroad  train 
operation  conduct:  (1)  A  candidate  who 
has  been  adjudged  as  having  been 
directly  and  personally  responsible  for 
committing  three  or  more  of  these 
violations  of  carrier  or  federal  rules  in 
the  last  five  years  may  not  be  certified 
until  five  years  have  elapsed  since 
occurrence  of  the  last  event  in  that 
sequence:  (2)  if  that  barred  operator 
does  return  to  service  and  either 
accumulates  three  more  such  incidents 
or  is  disquaUfied  under  an  FRA 
proceeding  conducted  under  part  209,  no 
railroad  may  ever  certify  that  individual 
under  this  rule;  and  (3)  a  person 
adjudged  of  having  committed  two  of 
these  violations  may  not  be  certified 
unless  that  individual  undergoes  a 
retraining  program  equal  to  the 
operational  training  of  student 
operators. 

Unsafe  Motor  Vehicle  Operation 
Data.  As  noted,  the  conunission  of 
serious  traffic  offenses  will  be 
considered  as  indicia  of  a  potentially 
basic  disregard  for  public  safefy  under 
this  proposed  rule  and  FRA  proposes  to 
restrict  railroads  to  consideration  of  the 
following  types  of  offenses:  (i)  Excessive 
speed  (exceeding  the  posted  limit  by 
mcKe  than  15  mile»-per-hc  r),  (ii) 
reckless  driving,  (iii)  citation  for  a 
moving  vitiation  in  connection  with  a 
fatal  accident,  and  (iv)  driving  with  a 
revoked  or  suspended  license.  Because 
of  the  limits  cm  its  abilify  to  correlate 
safefy  poformance  in  a  motor  vehicle 
with  safefy  performance  in  a  locomotive 
cab,  FRA  proposes  to  employ  a 
conservative  approach  to  setting  the 
threshold  at  whidi  such  events  will 
provide  a  basis  for  precluding  an 
individual  from  c«tification.  Thus.  FRA 
proposes  to  assign  a  valne  of  two  points 
to  such  incldoils.  If  the  cuididate  has 
been  accumulating  a  poor  driving  record 
in  the  last  5  years  FRA's  proposal  would 
preclude  from  certificatkui.  as  either 
studokt  or  full  fledged  operator,  onfy 
Individuals  who  have  been  adjudged  to 


have  Cunmitted  four  or  more  serious 
motor  vehide  driving  offexiaes.  Such 
individuals  would  have  acquired  more 
points  than  permitted  under  FRA's  six 
point  ceiling  for  qualifying.  If  an 
incfividiial  has  oomniitted  Bore  than  < 
but  less  than  four  such  offenses,  a 
railroad  would  be  authorized  to 
temporarify  certify  that  person.  That 
temporary  certification  would  be  issued 
on  the  condition  that  such  oertificatian 
would  terminate  if  the  person  is 
involved  in  any  one  of  the  types  of  poor 
safety  performance  incidents  identified 
in  this  regulation.  Those  with  onfy  a 
single  offense  could  not  be  deemed 
unqualified  on  the  basis  of  motor  vehicle 
driving  history. 

(c)  Consequences  of  Multiple  Types  of 
Data.  In  reviewing  data  conconlng  an 
operatOT  candidate,  it  is  possible  that  a 
railroad  will  encounter  instances  where 
a  candidate's  records  indicate  multiple 
instances  ol  poor  safefy  performance 
but  no  Bccmnolatian  of  any  sin^  type 
of  incidents.  In  those  situations  FRA 
proposes  to  have  the  railroads 
accumulate  the  total  number  of  pmnts 
attributable  to  any  admia&ibie  incidents. 
If  that  cumulative  total  exceeds  6  points, 
the  person  would  be  deemed  unqualified 
until  the  passage  of  five  years  after  the 
most  recent  incidenL  If  the  person  has 
accumulated  d  points,  the  railroad  could 
not  certify  that  uodividual  until  the 
person  had  attended  a  retraining 
program  equal  to  the  operational 
training  of  Student  operators.  If  the 
cumulative  totfd  is  less  than  six  points 
the  railroad  could  not — based  on  prior 
conduct — deem  the  person  onqualified 
under  this  rule. 

Using  this  aspect  of  die  proposed 
system,  a  person  with  either  of  the 
following  kinds  of  marginal  safefy 
conduct  could  be  deemed  qualified  if  die 
relevant  conditions  are  complied  with: 
one  substance  abuse  incident  and  om 
railroad  performance  incident  or  three 
motor  vehicle  driving  incidents.  A 
person  with  one  incident  from  each 
category  would  not  be  ebgible  to  quaUfy 
until  the  lapse  of  the  five  year  interval 
from  the  most  recent  incident. 

FRA  seeks  commenter  response  not 
only  to  the  proposed  adoption  of  an 
Integrated  system  iat  evaluating  prior 
conduct  but  to  the  wisdom  of  employing 
an  alternate  approach  under  which 
driving  history  and  railroad  eQ^>lo]rment 
history  would  have  separate  and 
distinct  point  systems.  Under  this 
alternate  approach,  a  pro^iectrve 
operator's  driving  history  (inchidiag  any 
alcohol  or  drug  related  incidents)  would 
have  particular  point  values  and  as  long 
as  the  total  mmn^ier  ol  points  remained 
below  a  direshold  vahie,  the  operator 
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would  be  eligible  for  certification.  A 
similar  system  would  exist  for  poor 
railroad  safety  performance  incidents. 
The  only  intermingling  of  the  two  types 
of  data  (driving  history  and  railroad 
history)  would  occur  in  the  context  of 
medical  qualification  standards.  In  that 
context  the  railroad  would  have  to 
determine — based  on  all  of  the  available 
data — whether  the  person  was  currently 
dependent  on  alcohol  or  drugs. 

(5)  Due  Process  Considerations.  FRA 
proposes  to  create  procedural 
safeguards  concerning  the  use  of 
behavioral  information.  At  a  minimum, 
there  is  a  need  to  ensure  the  prospective 
operator  is  given  access  to  the  data  and 
an  opportunity  to  review  and  comment 
on  it  before  the  railroad  acts  in  reliance 
on  the  data.  FRA  is  concerned  that  in 
any  large  scale  administrative  scheme, 
such  as  that  involved  with  motor  vehicle 
licensing,  there  is  an  ever  present 
possibility  that  record  keeping  errors 
will  occur.  The  consequence  of  such  an 
error  under  this  proposed  rule  could 
adversely  impact  an  individual's  ability 
to  pursue  his  or  her  chosen  occupational 
field.  Thus,  FRA  proposes  to  afford  such 
a  potentially  affected  person  a 
reasonable  opportunity  to  review  and 
comment  in  writing  about  the  behavioral 
record  being  evaluated  by  the  railroad. 

FRA  proposes  to  give  prospective 
operators  a  right  to  review  any  written 
employment  record  that  the  railroad  will 
rely  on  when  making  its  fitness 
determination.  FRA  proposes  to  require 
that  the  railroad  notify  the  person  of  its 
intent  to  use  such  a  record,  make  the 
record  or  a  copy  of  it  available  to  that 
person  and  then  afford  a  reasonable 
opportunity  for  the  person  to  offer  their 
comments  to  the  railroad.  Similarly, 
under  FRA's  proposal,  after  a  railroad 
obtains  a  person's  driving  record,  the 
railroad  will  be  required  to  notify  the 
person  of  that  fact,  make  the  record  or  a 
copy  of  it  available  and  afford  a 
reasonable  opportimify  for  comments. 

The  question  of  estabUshing  a 
mechanism  for  reviewing  the  propriefy 
of  particular  aspects  of  railroad 
certification  decisions,  such  as  those 
relating  to  eligibilify,  would  normally 
need  to  be  discussed  only  in  the  context 
of  FRA's  proposals  for  the  overall 
administration  of  the  certification 
program.  Although  FRA  provides  such  a 
discussion  later  in  this  dociunent,  FRA 
is  aware  of  the  level  of  concern 
expressed  by  the  regulated  commimify 
over  possible  problems  stemming  from 
commencement  of  the  use  of  motor 
vehicle  driving  data.  Thus,  FRA  is 
alerting  readers  to  the  fact  that  It  has 
accommodated  the  unique  provisions  of 
the  RSIA,  which  appear  to  require 


creation  of  an  administrative  review 
process  which  would  directly  involve 
FRA  in  evaluating  railroad  decisions  to 
deny  certification  based  in  whole  or  in 
part  on  motor  vehicle  operator  driving 
data. 

in    Program  Administratioii  Concepts 

(a)  Basic  Ideas 

FRA  proposes  to  create  a  certification 
procedure  that  will  ensure  the 
competency  of  each  operator  to  perform 
various  kinds  of  train  service.  Once  a 
person  becomes  a  "certified  operator", 
all  parties  will  know  that  he  or  she  has 
successfully  demonstrated  the  federally 
determined  minimum  level  of  knowledge 
and  skills  to  operate  a  locomotive  or 
train.  Although  a  railroad  would  have 
the  latitude  to  impose  more  stringent 
requirements  for  its  employees,  under 
this  proposal  a  railroad  would  be 
required  to  certify  any  person  who 
meets  federal  minimums.  Railroads  that 
elect  to  use  more  stringent  standards 
and  conclude  that  an  individual  fails  to 
meet  their  more  rigorous  criteria  would 
only  have  the  option  of  not  entrusting 
operation  of  locomotives  and  trains  to 
those  who  fail  to  meet  corporate  criteria. 

FRA  proposes  to  have  all  locomotive 
operators  undergo  a  full  certification 
procedure  within  three  years  from  the 
effective  date  of  this  rule. 

(b)  Initiation  of  the  Program 

Section  4  of  the  RSIA  requires  that 
any  certification  program  for  locomotive 
operators  become  effective  within 
twelve  months  after  issuance  of  the  rule 
establishing  that  program.  Effective 
implementation  of  the  program 
envisioned  in  this  proposal  can  be  not 
accomplished  in  that  interval  in  FRA's 
judgment  Not  one  of  the  approximately 
500  railroads  that  would  have  to  comply 
with  this  rule  will  have  all  of  the 
program  elements  in  place  as  part  of  its 
existing  procedures.  Until  the  raihx>ads 
have  the  program  elements  in  place, 
they  will  not  be  able  to  commence 
evaluating  the  30,000  or  more  existing 
operators.  Curtailing  nationwide  rail 
service  until  a  sufficient  number  of 
operators  can  be  "certified"  under  this 
rule  is  neither  practical  nor  necessary 
since  FRA  data  that  supports  the  belief 
that  most  existing  operators  have  an 
appropriate  level  knowledge  and 
performance  skills.  Thus,  FRA  proposes 
to  employ  the  concept  of  interim 
certification  for  the  initial  compliance 
phase  of  this  rule.  FRA  proposes  to  have 
a  three  year  interim  certification  period 
during  which  all  locomotive  operators 
undergo  the  full  certification  procedure 
prescribed  by  this  rule.  Diuing  the  three 
year  interval  that  would  begin  with  the 


effective  date  of  this  rule,  FRA  believes 
all  railroads  will  be  able  to  make  an 
orderly  and  effective  transition  to  the 
proposed  formal  certification  program. 

On  the  effective  date  of  this  rule,  there 
will  be  three  different  groups  who  will 
have  to  become  certified.  The  first  group 
is  composed  of  persons  who  are  or  have 
been  considered  qualified  to  operate 
locomotives  and  trains  under  various 
company  policies.  The  second  group 
consists  of  people  who  are  currently  in 
training  to  become  locomotive 
operators.  The  third  group  contains 
those  who  will  at  some  point  in  the 
future  seek  to  become  locomotive 
operators.  FRA  proposes  slightly 
different  methods  for  implementing  this 
program  for  each  group  so  that  railroads 
can  implement  this  system  without 
impairing  the  nation's  ability  to  have 
essential  rail  service. 

(1)  Current  Operators 

The  conversion  method  that  FRA 
proposes  to  use  for  the  first  group 
would,  in  effect  ratify  prior  railroad 
company  decisions  about  a  person's 
knowledge  and  skills,  by  allowing 
railroads  to  "grandfather"  a  person  into 
the  certification  system.  This 
"grandfather"  concept  being  proposed  is 
based  on  FRA's  belief  that  there  is  no 
available  evidence  to  suggest  that  there 
are  significant  numbers  of  current 
operators  who  lack  the  necessary 
knowledge  and  skills  to  operate 
locomotives  and  trains  safely.  That 
belief  is  grounded  on  FRA's  safefy 
assessment  efforts  over  the  last  few 
years  and  the  inabilify  of  FRA  to 
Identify  with  assurance  either 
inadequate  knowledge  or  insufficient 
skill  levels  as  a  recurring  contributing 
causal  factor  for  such  train  accidents. 

Under  FRA's  proposal  each  railroad 
will  be  permitted  to  "grandfather"  those 
locomotive  operators  that  it  deems 
qualified  to  operate  locomotives  and 
trains.  Each  railroad  will  be  firee  to 
decide  which  of  its  current  workers  are 
deemed  qualified  to  operate  locomotives 
or  trains  and  to  determine  what  class  of 
service  that  person  is  qualified  to 
perform.  Although  FRA  is  allowing 
railroads  considerable  discretion  in 
deciding  which  people  it  considers  to  be 
qualified  on  the  effective  date  of  the 
rule,  FRA  has  introduced  several  factors 
to  prevent  abuse  of  that  discretion.  For 
example.  FRA  proposes  to  have  the 
railroad  identify  the  operational 
experience  that  the  railroad  relied  on  in 
reaching  that  conclusion.  In  view  of  the 
discretion  being  afforded  railroads,  FRA 
does  not  propose  to  create  a  right  to 
administrative  review  by  FRA  of 
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decisions  made  under  this 
"grandfathering"  provision. 

Grandfathered  operators  will  be  given 
three  years  from  the  effective  date  of 
this  rule  to  acquire  a  full  certification 
that  is  based  on  a  railroad's  actual 
individualized  determinations 
concerning  their  competency  and 
fitness.  That  means  they  will  have  to 
take  and  pass  a  knowledge  test  and 
have  their  performance  skills  evaluated 
in  the  manner  previously  described.  In 
addition,  they  will  have  to  undergo  the 
motor  vehicle  record  check  and  acuity 
evaluations  provided  for  in  this 
proposal.  If  die  process  is  not  completed 
within  that  interval,  the  operator  will 
not  be  legally  eligible  to  operate 
locomotives  or  trains. 

(2)  Current  Students 

The  second  group  of  people  who  will 
be  impacted  by  this  rule  are  persons 
currently  in  a  training  program. 
Railroads  will  be  permitted  to  consider 
those  who  complete  the  program  before 
the  rule  becomes  effective  as 
grandfathered  operators  under  FRA's 
proposal.  Those  who  are  still  in  a 
training  program  on  the  effective  date  of 
the  rule  woiJd  have  to  undergo  the  full 
certification  procedure  before  being 
deemed  qualified.  In  addition  to 
requiring  that  such  future  students 
undergo  a  full  certification  procedure, 
FRA  proposes  that  the  training  program 
they  will  be  given  must  meet  FRA's 
proposed  criteria.  In  this  way  all  parties 
will  know  that  futiu-e  operators  have 
received  a  training  program  designed  to 
uniformly  provide  them  with  the 
necessary  knowledge  and  skills. 


(3)  Former  Operators 

There  are  a  limited  group  of  people 
who  have  previously  been  deemed 
qualified  to  operate  locomotives  who 
will  not  become  "grandfathered" 
operators.  Their  absence  from  the 
grandfather  classification  normally  will 
occur  because  they  are  currently  not 
working  for  a  railroad,  or  because  of 
inadvertent  error  in  identifying  such 
people.  FRA  proposes  to  have  those 
persons  undergo  the  full  certification 
procedure  before  being  deemed 
qualified  under  this  rule. 

(c)  The  Certification  Procedure 

FRA  proposes  to  give  railroads  the 
ability  to  devise  their  own  individual 
procedures  for  certifying  operators 
within  the  framework  of  this  rule.  What 
FRA  requires  is  that  the  railroad  be  able 
to  demonstrate  that  the  person,  certified 
as  being  qualified,  has  in  fact  been 
determined  to  meet  the  regulatory 
criteria.  Some  sense  of  the  freedom  that 
FRA  proposes  to  give  railroads  can  be 


illustrated  by  the  following  examples. 
Under  FRA's  proposal,  a  railroad  is  free 
to  establish  a  procedure  under  which 
the  prospective  operator  must  acquire 
and  present  to  the  railroad  the  data 
concerning  their  visual  and  hearing 
acuify  as  well  as  their  motor  vehicle 
driving  records.  Conversely,  the  railroad 
could  require  that  the  person  be  tested 
by  the  railroad's  medical  staff  and 
execute  any  documents  needed  for  the 
railroad  to  obtain  the  person's  driving 
records.  Railroads  are  free  to  use  any 
sequencing  of  the  steps  in  the  process 
that  they  deem  desirable.  When  it 
comes  to  testing,  FRA  proposes  to 
require  railroads  to  test  a  person's 
knowledge  in  writing  but  permit  the 
railroad  to  select  the  design  of  the  tests. 
Thus,  railroads  will  have  the  abilify  to 
use  a  variefy  of  testing  methods 
including  the  use  of  multiple  choice,  fiU- 
in-the-blank  or  essay  questions.  They 
could  rely  on  a  standardized  test 
administered  by  multiple  railroads  or 
continue  to  use  their  existing  tests. 
Railroads  are  fi'ee  to  establish  their  own 
weighing  scales  for  grading  such  tests 
and  may  elect  to  provide  training  in 
advance  of  such  testing.  Instead  of 
formulating  a  rigid  procedural 
mechanism  for  making  certification 
decisions,  FRA  proposes  to  have 
railroads  document  their  procedural 
choices  only  in  terms  of  their  end  result. 
Thus,  FRA  only  proposes  to  have 
railroads  maintain  sufficient  information 
to  identify  the  basis  on  which  a  railroad 
made  the  determinations  required  when 
certifying  a  person  as  an  operator. 
Conversely,  the  railroad  would  be 
required  to  provide,  in  writing,  a 
detailed  explanation  of  the  basis  for  any 
decision  to  deny  certification  and 
furnish  that  to  the  prospective  operator 
within  30  days  of  the  denial. 

FRA  has  also  given  railroads  the 
power  to  select  which  corporate  officer 
will  be  empowered  to  make  the 
certification  decision.  However,  FRA 
proposes  to  require  that  the  person  with 
that  responsibilify  be  identified  on  the 
certificate. 

(d)  Identification  of  Certified  Operators 

FRA  is  proposing  a  certification 
system  under  which  each  railroad  would 
be  required  to  issue  a  certificate  to 
individuals  that  meet  FRA's  criteria 
qualification  criteria  which  attests  to 
Uiat  determination.  The  certificate 
envisioned  by  FRA  would  be  small 
enough  to  fit  within  an  ordinary  pocket 
wallet  and  will  contain  essential 
information  about  the  operator  and  the 
kind  of  service  that  person  is  authorized 
to  perform.  FRA  proposes  that  within 
six  months  of  the  effective  date  of  this 
rule,  all  operators  will  possess  such  a 


certificate  and  must  carry  it  with  them 
when  they  are  on  dufy.  Certified 
operators  would  be  required  to  display 
the  certificate  upon  request  by  FRA 
personnel  or  railroad  supervisory 
personnel,  including  supervisors  from 
another  railroad,  if  the  operator  is 
handling  a  locomotive  or  train  In  joint 
operations  territory. 

(e)  The  Consequences  of  Certification 

The  system  being  proposed  by  FRA 
does  not  directly  affect  any  individual's 
employment  rights.  It  is  based  on  the 
concept  that  railroad  employment 
decisions  are  strictly  a  matter  between 
the  individual  and  the  company.  It  is 
only  when  a  company  wants  to  have  an 
individual  perform  the  task  of  operating 
a  locomotive  that  the  FRA  rules  would 
have  any  impact.  Even  then,  the  impact 
of  FRA's  rule  would  be  limited  to 
preventing  a  railroad  from  authorizing 
an  unqualified  person  to  operate  a 
locomotive.  FRA's  proposed  certification 
requirement  is  totally  neutral  on  the 
employment  question.  The  fact  that  an 
individual  failed  to  meet  FRA  criteria 
would  not  preclude  that  person  from 
performing  other  types  of  service  for  the 
company.  Likewise,  a  company's 
conclusion  that  an  individual  is 
quahfied  followed  by  issuance  of  a 
certificate  does  not  confer  any  federal 
benefit  or  rights  on  that  individual  to  be 
employed  as  a  locomotive  operator.  For 
example,  a  railroad  could  decide  that  a 
person  who  met  FRA  criteria  did  not 
meet  some  additional  corporate 
standard  for  locomotive  service  and 
thus  the  railroad  could  decide  that  it  did 
not  want  to  hire  that  individual.  Such 
decisions  would  not  be  impacted  by  this 
rule.  Similarly,  if  the  railroad  had 
already  hired  the  person  the  railroad 
could  decide  that  it  did  not  want  to  have 
that  person  perform  service  as  a 
locomotive  operator  for  any  variefy  of 
reasons. 

By  contrast  FRA's  proposal  will 
impose  obligations  on  any  railroad  that 
permits  a  person  to  operate  a 
locomotive  on  its  tracks.  FRA's  proposal 
would  affect  the  duties  not  only  of  the 
railroad  that  the  prospective  operator  is 
employed  by  but  any  railroad  that 
permits  that  person  to  operate  a 
locomotive  over  its  lines.  The  most 
common  example  of  the  situations 
where  this  issue  will  present  itself  is  in 
instances  of  joint  operations.  Joint 
operations  are  a  very  widespread 
method  of  providing  rail  service  in 
which  two  or  more  railroads  operate 
over  a  single  track.  Such  operations  are 
most  often  the  result  of  contractual 
arrangements,  such  as  trackage  rights 
agreements,  but  can  be  the  result  of  an 
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order  from  a  governmental  body,  or  a 
judicial  proceeding.  FRA  does  not 
propoae  to  disturb  such  existing 
arraagements.  It  proposes  to  allow  the 
railroad  that  coatrols  such  operations  to 
continue  to  asaure  itself  that  ail 
locomotive  operators  performing  service 
on  its  lines  are  qualified.  There  currenUy 
are  a  variety  of  ways  that  the  controller 
of  joint  operations  establishes  the 
qualificationfi  of  "foreign"  line 
operators.  These  range  from  requiring 
that  "foreign"  line  operators  submit  to 
their  training,  testing  and  evaluation  to 
delegating  full  responsibility  for  training, 
testing  and  evaluating  to  the  "foreign" 
line  company.  FRA's  proposal  would 
allow  railroads  to  retain  their  existing 
arrangements  but  clearly  delineate  the 
fact  that  the  company  that  coatrols 
operations  retains  responsibility  for  all 
persons  who  operate  a  locomotive  on 
their  lines.  FRA  proposes  to  accomplish 
this  by  permitting  railroads  to  "endorse" 
the  qualification  decision  of  the  railroad 
that  employs  the  operator.  Although 
FRA  proposes  to  aUow  railroads  ^at 
control  joint  operations  latitude  in 
testing  a  prospective  operator's 
knowledge  and  performance  skills,  FRA 
is  also  giving  railroads  the  responsibility 
to  determine  that  all  such  individuals 
have  sufficient  knowledge  and  skill  to 
be  capable  of  operating  a  locomotive  or 
train  under  circumstances  that  may  be 
unique  to  the  operator's  general 
operating  responsibilities  for  his  or  her 
employing  railroad. 

(f)  Duration  of  the  Certification 

FRA  proposes  to  have  such 
certificates  effective  for  a  period  of  3 
years.  Although  a  three  year  interval  is 
consistent  ¥nA  current  industry 
practices  for  monitoring  operators 
knowledge  and  physical  condition,  FRA 
welcomes  comments  on  the  advisability 
of  employing  a  longer  or  shorter 
interval.  For  example,  if  convinced  that 
a  five  year  interval  would  not  entail 
undue  risk  that  a  person's  knowledge, 
skill  and  physical  condition  would 
deteriorate  to  imacceptable  levels,  FRA 
believes  that  such  a  longer  interval 
would  be  more  consistent  with  its  motor 
vehicle  history  provision.  Whatever  the 
length  of  the  interval,  it  would  be 
necessary  to  begin  ^e  process  of 
"recertification",  toward  the  completion 
of  that  interval.  FRA  proposes  that  those 
seeking  recertification  will  be  given 
what  amounts  to  an  entirely  new  set  of 
determinations  including  a  new  search 
of  the  motor  vehicle  driver  record 
system.  This  approach  will  assure  that 
railroads  are  evaluating  current 
information.  While  this  approach  is  the 
most  feasible  one  with  regard  to  railroad 
generated  data,  it  is  not  the  only  method 


for  assuring  that  railroads  have  up-to- 
date  infonnation  on  motor  vehicle 
driving  data.  Although  FRA's  draft  rule 
language  is  couched  in  terms  of  a  single 
approach,  FRA  has  not  totally  ruled  out 
alternate  approaches  to  that  issue  and 
seeks  comments  on  these  alternate 
approaches. 

One  of  the  alternate  approaches 
identified  by  FRA  would  permit  the 
individual  seeking  recertification  to 
report  whether  he  or  she  had  been 
convicted  of  any  of  the  relevant  driving 
offenses  in  the  intervening  years  since 
their  prior  certification.  If  the 
prospective  operator  made  a  negative 
report  the  railroad  could  rely  on  that 
representation  and  not  conduct  a  review 
of  the  records.  If  the  prospective 
operator  reports  a  conviction  during  that 
period,  then  the  standard  records  check 
would  have  to  be  conducted.  The  major 
drawback  to  this  approach  is  the  degree 
to  which  it  relies  on  the  candor  of 
individual  operators  to  report  such 
incidents.  FRA  has  not  selected  this 
option  initially  because  of  concerns  over 
such  candor  diat  were  generated  by 
recent  DOT  audit  of  a  similar  program 
approach  used  by  the  Federal  Aviation 
Administration.  In  that  audit  nearly  78% 
of  the  people  failed  to  report  to  FAA 
that  they  had  been  convicted  of  driving- 
while-intoxicated.  For  more  details  of 
this  audit  and  the  FAA's  responses 
readers  can  review  the  April  14, 1989 
issue  of  the  Federal  Register  (54  FR 
15144).  FRA  has  not  totally  rejected  this 
alternative  because  there  are  ways  to 
effectively  police  such  reporting 
schemes  to  enhance  the  reliabilitj'  of  the 
reporting.  Such  monitoring  schemes, 
however,  tend  to  be  viewed  as  being  as 
onerous  as  the  approach  initially 
selected  by  FRA.  FHA  solicits 
commenter  views  on  whether  the 
regulated  community  has  would  prefer 
that  FRA  employ  such  an  ahemative 
approach  or  give  railroads  the  option  of 
using  this  method  or  that  specifically 
proposed  by  FRA. 

Another  alternative  that  might  be 
employed  in  this  area  would  be  tc  allow 
railroads  to  rely  on  evidence  of 
insurability.  Under  this  concept 
railroads  would  be  allowed  to  rely  on 
the  investigative  practices  of  casualty 
insurifice  companies  to  ferret  out  and 
evaluate  the  driving  records  of 
locomotive  operators  who  are  seeking 
recertification.  If  the  prospective 
operator  could  provide  evidence  of 
insurabihty,  then  the  railroad  could  rely 
on  that  evidence  instead  of  seeking  data 
about  that  person's  driving  record.  FRA 
had  originally  entertained  the  idea  of 
allowing  railroads  to  substitute  such 
evidence  of  insurability  for  the  detailed 


fitness  evaluation  proposed  ia  this  nde 
but  found  that  the  propensity  of  railroad 
companies  to  self  insure  for  loss  or 
damages,  including  those  restdting  from 
unsafe  locomotive  operator  conduct,  had 
virtually  eliminated  insurance 
underwriting  of  this  kind  of  risk.  Thus, 
there  are  few,  if  any,  estabUshed 
practices  for  evaluating  the  insurance 
risks  posed  by  having  "unsafe" 
locamotiw  operators  in  service,  lliere  is 
no  absence  of  underwriting  in  the 
automobile  insurance  context  which 
leads  FRA  to  view  evidmce  of 
insurability  as  a  passible  ahemate 
solution  to  the  recertificatian  checks  of 
person's  driving  record.  There  are  some 
difficulties  posed  by  this  approach  that 
may  render  it  unworkable.  For  example, 
there  are  varying  criteria  used  by 
casualty  companies  when  making  such 
insurance  decisions  in  the  automotive 
context  because  that  is  a  virtually 
unregulated  business  decision  by 
insurance  companies.  However,  it  might 
be  possible  to  devise  an  acceptable  set 
of  evaluation  criteria  to  guide  such 
decision  making.  Assuming  that  criteria 
could  be  devised.  FRA  has  no 
information  about  whether  those 
impacted  by  this  rule  would  have  a 
desire  to  avail  themselves  of  such  an 
approach.  FRA  also  seeks  public 
comment  on  this  alternate  approach. 

If,  during  a  three  year  interval,  a 
certified  operator  commences  working 
for  a  raib-oad  different  from  the  one  that 
issued  the  certificate,  there  is  a  basis 
under  FR.^'8  system  for  requiring  that 
the  second  railroad  oidy  perform  a 
hmited  set  of  evaluations  focused  on 
questions  presented  by  differences  in 
carrier  operating  ndes  and  the  physical 
characteristics  between  the  two 
railroads.  Under  FRA's  proposffHsthe 
certiRcation  by  the  new  railroad  would 
not  serve  to  extend  the  interval  created 
by  the  initial  railroad's  certificaUon.  At 
the  conclusion  of  that  interval  n  will  be 
necessary  to  again  fully  evaluate  the 
operators  qualificatioiu  to  continue  as  a 
certified  operator. 

ffj)  Operational  Monitoring 

FRA  accident  data  can  be  interpreted 
to  suggest  that  the  most  pressing  need 
that  this  rule  should  address  is  not 
concerns  about  the  basic  knowledge  and 
skills  of  locomotive  operators  but 
concerns  that  they  not  develop  a 
tendency  to  become  complacent  and 
inattentive.  One  of  the  most  effective 
tools  to  combat  such  a  problem  is 
periodic  monitoring  of  operator 
compliance  with  operating  ndes. 

The  railroad  industry  has  long  had  a 
practice  of  conducting  such  monitoring 
activities  under  the  rubric  of  "efficiency 
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testing"  and  FRA  has  required  railroads 
to  have  a  program  for  such  monitoring 
activities  since  1978  under  the 
provisions  of  49  CFR  part  217.  To  date, 
FRA  has  given  railroads  considerable 
discretion  about  how  to  conduct  FRA 
required  operational  monitoring 
activities.  FRA's  investigative  activities 
have  indicated  that  railroads  do  not 
universally  employ  their  discretion 
wisely.  For  example,  in  several  of  its 
system  assessments  of  major  railroads 
FRA  has  documented  serious 
deficiencies  in  individual  railroads' 
operational  monitoring  practices.  (See 
for  Instance  FRA  System  Safety 
Assessments  Reports  concerning 
SouthEastem  Pennsylvania 
Transportation  Authority  and 
Consolidated  Rail  Corporation.) 

FRA,  therefore,  proposes  to  establish 
specific  criteria  for  conducting  the 
operational  monitoring  of  certified 
locomotive  operators.  FRA's  proposal  is 
to  have  each  railroad  conduct  an  on- 
board evaluation  of  each  operator  at 
least  annually  and  to  have  each 
operator's  compliance  with  the 
operating  rules  operationally  tested  at 
least  once  a  year.  FRA  contemplates 
that  railroads  will  use  a  single  on-board 
evaluation  to  satisfy  both  this 
monitoring  provision  and  the 
performance  skills  test  proposed 
elsewhere  in  this  notice.  Such  an 
approach  would  be  acceptable  to  FRA 
provided  that  such  dual  purpose  testing 
occurs  within  the  time  interval 
prescribed  for  performance  skill  testing. 
The  remaining  facets  of  the  testing 
program  would  have  to  conducted  so 
that:  tests  are  conducted  in  both  an 
announced  and  unannounced  manner; 
testing  occurs  throughout  the  entire 
period  of  a  day  (unless  the  railroad 
conducts  operations  for  a  lesser  period 
of  time);  and  railroads  equipped  with 
signal  systems  emphasize  adherence  to 
restrictive  signal  indications  in  their 
testing.  FRA's  proposal  would  allow 
railroads  that  operate  event  recorder 
equipped  locomotives  to  employ 
analysis  of  the  data  collected  by  those 
devices  for  this  monitoring  program  as 
an  alternative  to  on-board  evaluations. 
FRA  does  not  now  contemplate 
permitting  the  use  of  event  recorder  data 
as  a  substitute  for  unannounced  testing 
efforts.  Although  FRA  has  not  proposed 
a  specific  approach  for  implementing  an 
event  recorder  alternative,  FRA  is  open 
to  comments  on  the  wisdom  of  creating 
such  an  alternative  and  possible 
suggestions  on  how  to  devise  an 
effective  regulatory  formulation  of  such 
an  alternative. 


(h)  Unlawful  Behavior  by  Operators 

FRA's  proposal  for  certifying 
locomotive  operators  is  designed  to 
ensure  that  all  operators  are  qualified,  in 
terms  of  their  knowledge,  skill  and 
abihty,  and  are  "eligible"  to  perform 
service  at  least  to  the  degree  that  they 
have  not  demonstrated  a  prior  history  of 
taking  undue  safety  risks.  It  is  not 
designed  to  resolve  many  kinds  of  day- 
to-day  issues  of  a  particular  operator's 
conduct.  As  noted,  FRA  proceeds  from 
the  belief  that  possession  of  an 
operator's  certificate  estabUshes  that  the 
individual  is  both  proficient  and  not 
demonstrably  unsafe  and,  therefore, 
should  be  authorized  to  operate  a 
locomotive  for  a  given  interval. 

It  is  entirely  possible  that  during  the 
interval  before  recertification  will  be 
required  an  operator's  conduct  will 
make  it  appropriate  to  review  whether 
that  operator  should  be  allowed  to 
continue  to  operate  a  locomotive. 
Although  railroads  already  have  one 
mechanism  for  responding  to  such 
conduct — subjecting  the  operator  to 
disciplinary  proceedings  that  can  result 
in  loss  of  or  suspension  of  the  operator's 
employment — there  are  many  factors 
unrelated  to  safety  considerations  that 
could  prompt  a  railroad  not  to  exercise 
its  disciplinary  prerogatives.  FRA  is 
considering  augmenting  the  remedial 
power  of  railroads  by  creating  an 
ongoing  oversight  of  the  conduct  of 
locomotive  operators  certified  under  this 
rule. 

As  envisioned  by  FRA,  each  railroad 
would  be  responsible  for  canceling  or 
revoking  its  certification  of  an  operator, 
if  that  person  is  involved  in  unlawful 
behavior  during  the  certification 
interval.  The  power  to  withdraw 
certification  would  be  invoked  by  the 
railroad  whenever  to  operator  had  been 
involved  in  one  or  more  poor  safety 
performance  incidents.  Depending  on 
the  type  of  points  system  FRA  adopts 
(unified —  where  all  events  are  part  of  a 
single  total— or  bifurcated —  where 
■   driving  history  and  railroad  operations 
remain  separate  categories),  once  the 
operator  has  accumulated  sufficient 
points  to  preclude  recertification,  the 
railroad  would  be  required  to 
affirmatively  act  to  withdraw  the 
existing  certification.  In  order  to  make 
either  point  system  approach  effective 
FRA  would  have  to  require  that 
operators  report  to  the  railroads  all 
relevant  motor  vehicle  driving  incidents 
that  occur  during  the  certification 
interval. 

The  primary  alternative  to  that 
oversight  approach  is  to  use  a 
certification  of  short  duration  and  to 
rely  on  the  raibxjads  to  wisely  and 


effectively  use  their  independent 
disciplinary  powers  to  remedy  behavior 
that  occurs  during  the  interval  between 
certification  determinations.  FRA 
proposes  to  follow  the  short  interval 
approach  in  this  notice  bi^t  welcomes 
comments  on  the  wisdom  of  adopting^ 
the  continuing  oversight  alternative. 
FRA  also  proposes  to  improve  the 
agency's  capacity  to  respond  to 
unlavs^  operator  conduct  The  RSLA 
grants  FRA  the  authority  to  disqualify 
certain  individuals.  Under  the  statute 
FRA  may  disqualify  individuals  who  are 
shown  to  be  unfit  to  perform  safety 
sensitive  functions,  based  on  the 
individual's  violation  of  an  FRA  safety 
rule  regulation  or  order.  FRA  has 
proposed  adoption  of  the  procedures 
that  will  control  disqualification 
proceedings  (53  FR  49695:  December  9. 
1988)  and  will  soon  issue  final  rules  on 
this  topic.  In  that  proceeding,  FRA 
identified  the  fact  that  it  considered 
virtually  all  train  service  personnel, 
which  would  include  locomotive 
operators,  as  performing  a  safety 
sensitive  function. 

Currently,  FRA  has  only  a  limited  set 
of  rules  that  are  specifically  focused  on 
and  would  govern  the  behavior  of  an 
individual  operating  a  locomotive. 
Existing  FRA  rules  basically  prohibit 
locomotive  operators  from  possessing  or 
using  alcohol  and  controlled  substances; 
willfully  tampering  with  safety  devices 
such  as  cab  signals  and  alerters;  and 
couphng  to  or  moving  rolling  equipment 
protected  by  blue  signals.  Thus,  FRA  is 
already  postured  to  respond  through  a 
disqualification  proceeding,  if 
appropriate,  to  certain  kinds  of  unsafe 
operator  behavior. 

In  reviewing  its  accident  data,  FRA 
has  identified  three  types  of  events  that 
are  prohibited  by  carrier  operating  rules 
but  not  current  Federal  regulations.  In 
each  instance  FRA  is  confronted  with 
potential  action  or  inaction  by  an 
operator  about  control  of  a  train  which 
clearly  is  the  direct  and  immediate 
responsibility  of  the  locomotive  operator 
and  which  would  reflect  a  serious 
failure  to  be  attentive  to  significant 
operational  safety  concerns.  These  are: 
(1)  Operating  a  locomotive  or  train  at 
excessive  speed:  (2)  permitting  a 
locomotive  or  train  to  pass  any  signal 
that  requires  a  complete  stop  before 
reaching  it  and  (3)  failing  to  comply 
with  a  mandatory  directive  and  entering 
a  segment  of  track  without  authority. 

FRA  proposes  to  make  such  conduct 
unlawful  as  a  matter  of  federal 
regulation  for  the  purposes  of  this  rule. 
Thus,  a  violation  of  that  prohibition 
could  serve  to  form  a  predicate  for 
disqualifying  a  locomotive  operator.  As 
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being  proposed  by  FHA,  the  milawful 
conduct  of  the  individual  locomotive 
operator  would  be  attributable,  for  civil 
penalty  purposes,  to  a  railroad  company 
that  established  die  underlying 
operating  rule.  Although  FRA  does  not 
anticipate  having  to  seek  recourse 
against  railroads  for  locomotive 
operator  noncompliance  with  the 
railroad's  operating  rules  on  a  frequent 
basis,  there  may  be  instances  in  which  it 
is  appropriate  to  hold  the  railroad 
accountable  for  the  unsafe  condiKt  of  its 
operators. 

(i)  Process  for  Reviewing  Adverse 
Determinations 

Once  this  rule  is  in  effect  there  will  be 
some  instaiices,  in  which  a  raikoad  will 
make  a  determination  adverse  to  the 
hopes  of  a  prospective  operator.  Section 
4  of  the  RSIA  requires  that,  as  a 
minimum,  FRA  provide  an 
administrative  hearing  for  operators 
who  believe  they  have  been  improperly 
denied  or  granted  a  conditional 
certification  on  the  basis  of  their  driving 
history.  Thus,  any  review  scheme 
proposed  in  this  rule  must  include  some 
degree  of  FRA  involvement. 

Selection  of  the  Reviewing  Body 

In  many  instances,  if  not  all  instances, 
the  dissatisfied  prospective  operator 
will  want  recourse  to  some  reviewing 
body  different  from  the  railroad  that 
rendered  the  unfavorable  decision. 
Short  of  judicial  review  of  such 
decisions  or  recourse  to  administrative 
bodies  such  as  Equal  Employment 
Opportunity  Commission,  there  are  only 
two  non-railroad  mechanisms 
immediately  available  for  adjudicating 
such  reviews;  an  FRA-managed  process 
or  the  grievance  resolution  procedures 
of  the  Railway  Labor  Act  administered 
by  the  National  Railroad  Adjustment 
Board  (NRAB),  any  of  its  divisions  or 
delegates,  or  other  boards  of 
adjustment. 

The  NRAB  has  a  long  history  of 
resolving  analogous  issues.  The 
processes  developed  by  the  NRAB  are 
familiar  to  most  of  the  parties  who  can 
be  expected  to  seek  recourse  to  them 
and  the  quality  of  decisions  rendered  by 
the  NRAB  is  well  recognized.  Thus,  FRA 
initially  favored  having  these  disputes 
handled  by  that  mechanism.  Further 
study  has  revealed  several  limitations  to 
use  of  the  NRAB  for  these  purposes.  As 
noted  earHer,  the  functions  of  the  NRAB 
are  significantly  different  from  that  FRA 
and,  as  has  become  evident  in  recent 
NRAB  decisions  in  the  alcohol  and  drug 
area,  there  is  some  danger  of  conflicting 
or  inconsistent  decision  making  that 
could  adversely  impact  administration 
o.*'  the  FRA  program.  Moreover,  the 


NRAB  setting  brings  with  it  attendant 
risks  that  safety  regulatory  pobcy  issues 
will  become  intertwined  with  or 
nibordinated  to  labor-management 
issues  that  are  not  of  concern  to  die 
administration  of  FRA's  safety  program. 
Finally,  data  publicly  disseminated  by 
the  National  Mediation  Board 
concerning  near  term  fiscal  problems  for 
the  NRAfi,  which  are  produdog 
extensive  case  backlog  and  delays  in 
case  resolution. 

Because  of  these  facts  FRA  has 
temporarily  rejected  use  of  the  NRAB 
alternative.  Although  FRA  has  rejected 
that  alternative  in  making  this  proposal, 
FRA  seeks  the  views  of  interested 
parties  on  whether  it  should  rethink  its 
entire  position  on  this  issue  or  at  least 
permit  the  use  of  that  mechanism  as  an 
alternative  that  could  be  selected  in  lieu 
of  using  the  FRA  system  described 
below.  In  short,  to  permit  operator 
candidate  to  have  an  election  of 
remedies.  Commenters  favoring  an 
election  of  remedies  approach  are  asked 
to  specifically  address  how  they  would 
integrate  the  statutory  constraint 
concerning  review  of  driving  histcuy  into 
such  an  approach.  Moreover,  FRA 
desires  to  hear  the  views  of  interested 
parties  about  the  availability  of  NRAB 
review  for  all  operator  certification 
candidates,  particularly  those  employed 
by  small  railroads  and  public 
transportation  authorities. 

Although  it  has  significant  manpower 
and  resource  allocation  implications  for 
the  agency,  FRA  proposes  to  shoulder 
responsibility  for  review  of  adveree 
railroad  certification  decisions.  FRA 
proposes  to  create  a  special 
organization  to  resolve  disputes  of  this 
nature.  Although  actual  creation  of  this 
organization  requires  issuance  of  an 
internal  FR.\  order,  FRA  has  decided  to 
reflect  the  existence  of  the  organization 
and  its  general  composition  in  this 
projjosed  rule  to  foster  better  public 
comprehension  of  the  system  FRA 
envisions  under  this  regulation.  FRA 
proposes  to  have  this  organization 
evaluate  both  adverse  decisions  that  are 
based  in  whole  or  in  part  on  motor 
vehicle  driving  data,  which  the  RSLA 
appears  to  intend  FRA  to  review,  and  all 
other  disputed  certification 
determinations  that  are  properly  the 
province  of  FRA  review. 

The  actual  procedures  that  an 
aggrieved  certification  candidate  would 
follow  under  this  proposal  require  that 
the  person  petition  FRA  for  review  of 
the  railroad's  certification  decision.  To 
initiate  that  process  a  person  FRA 
would  merely  require  the  individual  to 
furnish  a  written  description  of  the  facts 
and  circumstances  that  serve  as  the 


basis  for  the  allegation  diat  the  railroad 
Improperly  denied  certification  and 
provide  a  copy  of  die  railroad's  denial 
letter. 

After  giving  the  railroad  an 
opportunity  to  submit  pertinent 
information,  FRA  will  decide  whether 
the  certification  was  wrongfully  denied 
and  issue  an  order  granting  or  denying 
the  petition.  Any  party  that  was 
aggrieved  by  that  decision  would  have  a 
right  to  challenge  that  order  by  filing  a 
request  for  a  hearing  within  90  days. 

That  hearing  would  be  a  trial-type 
evidentiary  hearing  similar  to  that 
envisioned  for  the  disqualification 
proceedings  in  Part  209.  After  review  of 
the  agency's  decision  the  hearing  officer 
would  issue  an  order  either  affirming  or 
reversing  the  agency's  initial  decision. 
The  hearing  officer's  order  would 
constitute  final  agency  action  on  the 
matter  unless  an  aggrieved  party  filed 
an  appeal  with  the  FRA  Administrator. 

FFLA's  proposal  to  make  such  hearings 
into  formal,  trial-type  evidentiary 
proceedings  exceeds  the  RSIA 
requirements  for  such  hearings. 
However,  the  nature  of  the  review  tfiat 
would  need  to  be  conducted  in  some 
instances  appeara  to  warrant  such 
treatment.  Moreover,  providing  the 
opportunity  for  trial-type  proceeding  is 
designed  to  ensure  that,  should  the 
agency's  final  action  undergo  judicial 
review,  it  will  not  be  trial  de-novo. 
There  are  certain  complications  m 
taking  this  approach  because  of  the 
administrative  burdens  and  potential  for 
delay  associated  with  sach  a 
ctmibersome  review  process.  FRA 
anticipates  that  most  disputes  will  be 
very  straight-forward  matters  and  that 
there  will  be  hearings  only  in  rare 
instances  where  there  are  significant 
factual  disputes.  FRA  solicits  comments 
on  this  aspect  of  the  proposal  as  well. 
Specifically,  FRA  would  be  interested  in 
views  on  the  question  of  whether  more 
ii^rmal  approaches,  such  as  that 
:^hiployed  in  resolving  requests  for 
waivers  of  compliance  with  its  safety 
regulations  (see  49  CFR  Part  211),  would 
be  an  adequate  substitute  ki  the  opinion 
of  interested  parties. 

The  Degree  to  Which  Decisions  are 
Reviewable 

FRA  is  proposing  to  establish 
minimum  qualification  standards  and  to 
permit  railroads  to  adopt  more  stringent 
criteria.  Issues  concerning  an  individual 
railroad's  more  rigorous  criteria  are  not 
a  subject  that  FRA  can  appropriately 
review.  Resolution  of  such  issues  are 
properly  the  subject  of  dispute 
resolution  procedures  foimd  m  the 
Railway  Labor  Act  and  many  collective 
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bargaining  arrangements.  Under  the 
review  procedures  of  this  rule,  FRA  will 
only  be  concerned  with  questions  about 
a  failure  to  meet  minimum  FRA 
standards.  Even  within  that  limited 
subject  area,  FRA's  review  will  be 
constrained  to  some  degree.  For 
example,  in  the  absence  of  standardized 
testing,  FRA  will  not  attempt  to 
substitute  its  opinion  for  that  of  the 
railroad  on  matters  of  subjective 
judgment  Thus,  individuals  who  take 
and  fail  a  operating  skills  performance 
tests  and  seek  FRA  review  can 
anticipate  that  FRA  will  look  at  the 
overall  quality  of  the  test  procedures  to 
assure  compliance  with  this  rule  but  can 
not  expect  FRA  to  substitute  its  opinion 
for  the  judgment  of  the  designated 
railroad  evahiator  about  the  quality  of 
their  skills. 

Sectioo-by-Sectian  Analysis 

FRA  contemplates  dividing  this  rule 
into  subparts  each  of  which  would 
contain  multiple  sections.  This  proposal 
contains  all  c^  the  anticipated  subparts 
including  those  that  are  being  reserved 
forfutore  proposals. 

Subpart  A 

This  part  of  the  proposal  contains  the 
general  provisions  of  the  rule,  including 
in  S  240.1,  a  formal  statement  of  the 
rules  purpose  and  scope.  This  section 
also  contains  a  clear  recitation  of  the 
fact  that  this  rule  wouldnot  constrain  a 
railroad's  ability  to  prescribe  additional 
or  more  stringent  requirements  for  its 
locomotive  operators. 

The  statutory  definiticn  of  a 
"railroad"  includes  all  entities  that  can 
be  construed  as  railroads  by  virtue  of 
providing  non-highway  ground 
transportation  over  rails, 
electromagnetic  giiideways,  or  other 
technologies  not  yet  in  use.  Thus,  S  240J 
specifically  identifies  the  fact  that  FRA 
is  proposing  to  have  these  rules  apply 
only  to  railroad  that  operates  on 
standard  gauge  tracks  and  not  situations 
where  the  railroad  is  employing 
different  technologies  for  providing 
transportation  service. 

Section  240.3  also  identifies  several 
other  situations  in  which  FRA  proposes 
that  this  rule  would  not  apply  despite 
the  presence  of  standard  gauge  trackage. 
The  first  exclusion  mirrors  the  statutory 
exclusion  for  rapid  transit  operations  in 
urban  areas  that  are  not  connected  with 
the  general  system.  Caution  is  needed 
because  there  are  some  rapid  transit 
type  operations  that,  given  their  links  to 
the  general  system,  are  within  FRA's 
jurisdiction  and  FRA  specifically 
intends  to  have  these  rules  apply  to 
those  rapid  transit  type  operations.  For 
example,  the  operations  of  Port 


Authority  Trans  FTudscn  (PATH)  are  the 
type  rapid  transit  operabons  that  FRA 
proposes  to  have  this  rule  apply  to. 

The  second  exclusion  addresses 
several  types  of  operation  that  occur  on 
tracks  that  are  not  part  of  the  general 
railroad  system  (i.e.,  the  standard  gage, 
interconnected  network  of  railroads  that 
makes  possible  the  interchange  of  goods 
and  passengers  throughout  the  nation). 
This  exclusion  would  encompass 
operations  commonly  described  as 
toiuist,  scenic  or  excursion  service  to 
the  extent  it  occurs  on  tracks  that  are 
not  part  of  the  general  railroad  system. 
This  exclusion  also  addresses 
operations  that  occur  within  the 
confines  of  industrial  installations 
commonly  referred  to  as  "plant 
railroads"  and  typified  by  operations 
such  as  those  in  steel  mills  that  do  not 
go  beyond  the  plant's  boundaries. 

In  both  these  instances,  the  key  factor 
for  exclusion  is  the  fact  that  the  track 
over  which  the  operations  are  occurring 
is  not  part  of  the  general  railroad  system 
of  transportation.  Again  caution  must  be 
exercised  in  examining  whether  a 
particular  factual  situation  meets  this 
criteria  since,  even  where  a  raifroad 
operates  outside  the  general  system, 
other  railroads  that  are  unequivocally 
part  of  the  general  system  may  have 
occasion  to  enter  the  first  railroad's 
property  (e.g.,  a  major  railroad  goes  into 
an  automobile  plant  to  set  out  or  pick  up 
cars).  FRA  intends  to  adhere  to  its 
current  policy  of  not  treating  such 
actions  as  creating  a  basis  for  sweeping 
the  plant  railroad  under  FRA's 
jurisdiction  except  for  the  limited  area 
of  compliance  with  the  track  safety 
standards.  In  the  track  standard  area, 
FRA  pohcy  has  been  to  treat  the  plant 
railroad  as  the  track  owner  for  the 
tracks  being  operated  over  by  the 
general  system  railroad.  In  converse 
situations,  where  the  plant  railroad  itself 
operates  beyond  the  plant  boundaries 
on  the  general  system,  FRA  also  intends 
to  adhere  to  its  current  policy  of 
considering  the  plant  railroad  to  be 
subject  to  FRA's  rules  during  the 
operations  that  occur  ou  the  general 
system  trackage. 

Section  240.5  contains  the  definitions 
that  FRA  proposes  to  employ  in  this 
rule.  As  with  any  new  set  of  regulations 
the  definitions  for  this  proposal  contain 
considerable  information  about  the 
structure  of  the  regulation.  In  this 
instance  FRA's  proposal  contains  a 
variety  of  terms  that  are  different  from 
colloquial  usage  ol  the  terms  in  the 
industry  and  therefore  should  be 
examined  carefully.  The  following 
examples  illustrate  the  kinds  of  factors 
addressed  by  these  definitions.  FRA 
proposes  to  use  the  expansive  definition 


of  what  constitutes  s  locomotive 
developed  during  rerision  of  the 
LocomotiTe  Safety  Standards  in  1982. 
Imi^ich  in  this  approach  is  the  fact  that 
FRA's  pn^Ktsal  will  include  operators  of 
steam  locomotives  as  well  as  op»ators 
of  so  called  trackmobiies  and  cab 
control  equipment  Under  the  definition 
of  "locomotive  operator",  FRA  proposes 
to  incorporate  the  exclusionary  concepts 
for  inspection  and  maintenance 
activities  discussed  earlier.  FRA  has 
also  defined  the  group  of  individuals 
who  will  be  authorized  to  perform 
performance  skill  testing.  FRA  proposes 
to  designate  such  persons  as 
"designated  supervisors  of  locomotive 
operators"  and  to  establish  minimum 
criteria  for  any  person  who  will  be  so 
identified. 

Section  240.7  identifies  FRA's  ability 
to  grant  waivers  of  compliance  with  the 
requirements  of  this  rule.  Requests  for 
such  waivers  can  be  filed  by  any 
interested  party.  For  example,  a  person 
with  visual  acuity  problems  couki  seek 
to  have  FRA  grant  a  waiver  of 
compliance  with  that  provision.  In 
reviewing  that  request,  FRA  would 
conduct  a  factual  investigation  to 
determine  whether  there  was  a  basis  to 
deviate  from  the  general  criteria  vkrithout 
compromising  or  risking  a  diminution  of 
rail  safety. 

Section  240.9  contains  the  penalty 
provisions  of  the  proposed  nile.  As 
noted  earlier,  FRA  has  already  provided 
extensive  public  guidance  on  how  it 
intends  to  employ  the  enforcement 
power  that  exists  under  this  provision. 
In  addition  to  FRA's  policy  statements 
concenung  exercise  of  its  enforcement 
and  disqualification  authorities,  readers 
may  want  to  review  FRA's  comments  on 
the  discharge  of  its  responsibibties 
under  the  regulations  prohibiting  alcohol 
and  drug  use  by  rail  workers  and  those 
prohibiting  tampering  with  locomotive 
mounted  safety  devices.  This  section 
also  addresses  the  issue  of  imposing 
criminal  sanctions  for  knowing  and 
willful  falsification  of  records  required 
by  this  rule.  The  potential  imposition  of 
criminal  sanctions  is  authorized  by 
section  209{e]  of  the  Federal  Railroad 
Safety  Act  Decisions  to  seek 
convictions  under  this  provision  would 
rest  with  the  Department  of  Justice,  not 
FRA. 

Subpart B 

This  subpart  contains  the  basic 
requirements  for  having  qualified 
operators.  Section  240.11  requires  all 
railroads  to  determine  that 
knowledgeable  and  skilled  operators  are 
at  the  controls  of  every  train,  even  if 
that  might  impinge  on  the  desire  of  some 
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individuals  to  experience  the  thrill  of 
"running  a  train".  FRA  specifically 
proposes  to  prohibit  railroads  from 
requiring  or  permitting  cm  unquaUfied 
person  to  operate  on  their  bnes.  This 
prohibition  would  apply  regardless  of 
whether  or  not  that  person  is  an 
employee  of  the  railroad.  Under  FRA's 
proposal,  responsibility  for  determining 
who  is  qualified  in  joint  operations 
would  rest  with  the  raih*oad  that  is 
responsible  for  the  control  of  operations. 
Railroads  that  control  the  operations 
will  have  the  duty  to  make  a  set  of 
evaluations  for  each  "foreign  line" 
operator.  The  details  of  FRA's  proposal 
on  this  point  are  contained  in  the 
discussion  of  subpart  C  below. 

This  subpart  also  contains  the  class  of 
service  concept  that  FRA  is  introducing 
in  this  rule.  Five  distinct  levels  of 
operator  service  are  identified  and  the 
limits  of  their  operational  authority  are 
explicitly  provided  for  in  this  section. 
Note  that  a  person  deemed  qualified  to 
perform  the  more  extensive  operation  is 
deemed  qualified  to  perform  the  less 
challenging  tasks. 

As  structured  by  FRA.  $  240.13  also 
would  permit  a  railroad  to  decide  to 
employ  only  one  class  of  operator  or 
multiple  classes.  For  example,  a  railroad 
that  served  the  steel  industry  and  whose 
operations  were  fully  described  by 
FRA's  terminal  service  operator 
classification  might  elect  to  have  all  of 
its  operators  fit  within  that  class  of 
service  designation.  Such  a  railroad 
could  then  tailor  both  its  knowledge  and 
performance  skill  testing  programs  to 
that  single  group  of  operators.  FRA  has 
elected  to  propose  this  type  of  tiering 
arrangement  in  lieu  of  one  based 
directly  or  indirectly  on  the  size  of  the 
railroad.  This  type  of  operations 
oriented  approach  is  the  most  safety 
relevant  method  of  distinguishing 
between  the  varying  operational 
realities  that  exist  in  the  industry.  It  also 
will  provide  a  simple  method  for  any 
railroad  that  finds  it  appropriate  to 
adjust  their  operations  on  a  short  notice 
basis. 

Proposed  S  240.15  addresses 
situations  in  which  a  railroad  elects  to 
impose  additional  limitations  on  the 
service  a  person  can  perform.  The  most 
prevalent  reason  for  Imposing  such 
limitations  involves  a  need  to  restrict 
locomotive  operators  to  territory  with 
which  they  have  some  famiharity  with 
its  physical  characteristics.  This  section 
provides  a  mechanism  to  reinforce  such 
railroad  decisions  when  they  are  based 
on  a  safety  rationale.  FRA  is  proposing 
complementary  provisions  to  ensure 
that  individuals  are  not  called  on  to 
perform  service  for  which  they  are  not 


qualified.  These  are  described  in  the 
discussion  of  subpart  J. 

The  concept  of  familiarity  with  the 
physical  characteristics  of  the  territory 
is  deeply  imbedded  in  the  railroad 
industry  because  the  safe  and  efficient 
operation  of  a  train  requires  that  the 
locomotive  operator  have  knowledge  of 
the  geography  and  topography- of  the 
line  of  road  and  have  a  comprehension 
of  the  train  performance  implications  of 
that  data.  FRA  has  addressed  the  issue 
of  assuring  that  operators  have 
sufficient  knowledge  about  the  physical 
characteristics  of  the  territory  over 
which  they  are  being  authorized  to 
operate  a  train  at  several  points  in  this 
proposal.  Since  this  concept  has  two 
elements  (knowledge  and 
comprehension)  and  applies  to  at  least 
three  different  groups  of  operators 
(ciurent  operators,  new  operators,  and 
those  with  some  prior  experience)  and  is 
one  of  the  most  pervasive  retraining 
practices  in  the  industry,  FRA's  proposal 
addresses  different  aspects  of  this 
concept  in  their  relevant  contexts. 

For  example,  all  operators  normally 
would  have  their  knowledge  of  the 
physical  characteristics  tested  through 
inclusion  of  relevant  questions  on  this 
topic  in  the  §  240i71  or  9  240.77  testing. 
However,  if  a  railroad  so  desires  that 
testing  could  be  done  through  a  discrete 
examination  for  this  explicit  purpose. 
For  "grandfathered"  operators,  the 
comprehension  aspect  automatically 
would  be  satisfied  by  prior  operation 
over  the  territory.  But  if  more  than  a 
year  has  elapsed  since  a  grandfathered 
operator  performed  service  on  a  line,  at 
least  one  round  trip  while  accompanied 
by  a  qualified  operator  would  be 
required  under  the  retraining  provisions 
of  S  240.67.  The  topic  is  also  relevant  to 
"new"  operators.  A  "new"  operator 
would  include  newly  trained  operators 
and  those  with  many  years  of  service 
but  without  previous  experience  on  this 
territory.  In  this  setting  FRA's  proposal 
would  address  the  topic  in  the  context 
of  its  student  training  proposal  in 
S  240.63.  Although  FRA  has  segmented 
its  requirements  concerning  familiarity 
with  physical  characteristics,  to 
associate  them  with  the  relevant  aspects 
of  this  program.  FRA's  proposal 
concerning  the  knowledge  and 
comprehension  of  physical 
characteristics  follows  the  historical 
practices  of  the  railroad  industry. 

Subpart C 

This  portion  of  the  rule  identifies  the 
distinct  determinations  each  railroad 
must  make  for  each  locomotive  operator 
candidate  and  the  various  methods  that 
railroads  can  rely  on  as  alternate 
strategies  for  evaluating  a  prospective 


operator's  qualifications.  For  example. 
S  240.21  authorizes  railroads  to  upgrade 
a  person  from  the  student  operator 
category  to  service  operator  status  by 
relying  on  the  training  program.  It 
reUeves  a  railroad  of  the  duty  to  conduct 
an  Intermediate  review  of  their  other 
qualification  criteria.  Thus,  a  person 
who  was  certified  as  a  student  operator 
and  then  upgraded  to  a  locomotive  or 
train  service  operator  would  not  have  to 
be  given  a  new  set  of  acuity  tests  or  a 
new  motor  vehicle  records  review  until 
the  three  year  interval  of  their  new 
certificate  expired. 

Section  240.23  contains  provisions  to 
address  instances  in  which  an  operator 
might  be  considered  a  "foreign  line" 
operator  because  he  or  she  is  operating 
a  locomotive  during  a  detour  movement 
or  over  a  segment  of  joint  operations 
trackage.  Essentially.  FRA  would  permit 
the  railroad  controlling  operations 
considerable  latitude  in  selecting  the 
method  for  discharging  its 
responsibilities.  The  railroad  could 
conduct  an  independent  set  of 
determinations,  perform  a  partial  set  of 
determinations,  focused  perhaps  on  its 
operating  practices,  or  simply  respect 
the  certifying  railroad's  decision.  FRA's 
proposal  for  this  provision  does  reflect 
the  "grandfathering"  concept  for 
implementing  this  rule  after  its  adoption. 

Section  240.25  contains  provisions  to 
address  instances  in  which  an  operator 
commences  working  for  different 
railroad  bom  the  one  that  originally 
evaluated  the  operator.  These 
provisions  would  also  permit  a  railroad 
to  continue  to  rely  on  the  determinations 
made  prior  to  an  operator  experiencing 
a  break  in  service  or  prior  to  a  change  in 
corporate  structure  or  ownership. 
Finally,  this  subpart  contains  a 
provision,  section  240.27,  which  is 
designed  to  acconunodate  quaUfication 
determinations  that  are  made  pursuant 
to  requirements  issued  by  the  Canadian 
Transport  Commission  in  1987. 

Subpart  D 

This  subpart  contains  FRA's  proposed 
method  for  making  the  transition  to 
certification  status  for  those  currently 
involved  in  operating  a  locomotive,  the 
"grandfathering"  concept  for 
implementing  this  rule  after  its  adoption. 
Section  240.31  contains  the  detailed 
elements  of  the  "grandfathering" 
provision  for  most  railroads  and  i  240.33 
contains  the  analogous  provisions  for 
railroads  that  conduct  joint  operations. 
Note  that  the  railroad's  duty  to  make  a 
formal  determination  concerning  the 
"grandfathered"  operator  within  36 
months  and  the  person's  lack  of 
authority  to  continue  in  service  as  a 
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qualified  operator  beyond  that  date  are 
expressly  provided  for  in  these  sections. 


Subparts 

Sectum  240.41  contains  the 
requiiement  dxat  all  operatcw*  be 
examined  at  intervals  of  not  more  than 
three  years  to  determine  that  they 
po6MM  the  minimum  levels  of  vision 
and  hearing  need  to  operate  a 
locomotive.  Both  die  need  for  such 
standards  and  the  testing  interval 
proposed  are  currently  employed  or 
exceeded  by  virtually  all  large  railroada 
and  commuter  operators.  Thus,  FRA's 
proposal  wifi  have  a  minima)  fanpact  on 
most  operators.  FRA  believes  that  only 
some  of  the  emerging  regional  railroada 
and  the  smaller  railroada  win  be 
impacted  by  this  proposal. 

FRA  proposes  in  this  subpart  to  have 
a  written  document  to  attest  to  the 
vision  and  hearing  examination  but 
would  permit  the  examination  to  be 
conducted  by  a  wide  range  of  trained 
professionals.  Section  240.43  contains 
the  acuity  standards  that  FRA  proposes 
for  an  operator's  vision  and  hearing.  In 
essence,  FRA  proposes  that  distant 
vision  be  20/40  with  or  without  the  use 
of  corrective  lenses.  This  is  the  same 
Departmental  standard  required  for 
commercial  truck  drivers  and 
commercial  seafarers  and  is  similar  to 
the  recommended  standards  of  die 
Association  of  American  Railroads  and 
the  FRA's  researdi  data.  It  is  slightly 
lower  than  the  requirement  for 
commercial  pilots.  FRA  also  proposes  a 
field  of  the  vision  and  color  recognition 
criteria.  FRA's  proposed  hearing  levels 
permit  the  use  of  hearing  aids  amd 
would  only  preclude  a  person  who  is 
imable  to  perceive  50%  of  auditory 
sounds  ttirou^iout  the  normal  range  of 
hearing.  Agsin  FRA's  proposed  levels 
for  miniBBia  acuity  levels  are  similar  to 
those  estabfished  for  commercial  tmdc 
drivers,  conmercial  seafarers.snd  the 
recommendatkms  of  AAR  and  FRA 
research. 

Section  240.45  requires  that  the 
examination  to  measure  a  person's 
hearing  and  vision  acuity  be  conducted 
by  licensed  medical  service  personnel 
such  as  medical  doctors,  physician 
assistants  and  optometrists.  This  section 
also  requires  that  when  a  person  needs 
a  corrective  device  to  meet  the  acuity 
standards  that  fact  must  be  noted  on  the 
person's  certification  documents.  The 
person  is  obligated  to  use  the  corrective 
device  while  on  duty.  As  noted  earlier, 
an  operator  who  does  not  meet  these 
criteria  can  seek  a  waiver  of  compliance 
under  the  provisieiia  of  1 2407. 


Subpart  P 

This  subpart  contains  the  basic 
requirements  for  conducting  an 
evaluation  of  a  prospective  operator's 
"eligibility".  Section  240.51  sets  forth  the 
basic  requirements  for  obtaining  the 
data  concerning  the  prospective 
operator's  prior  employment  behavi<v 
and  his  or  her  motor  vehicle  driving 
b^iavior.  Railroads  would  have  the 
primary  responsibility  for  obtaining 
employment  data  but  the  primary 
obligation  shifts  to  the  prospective 
operator  to  take  the  actions  that  will 
result  in  the  railroad  obtaining  the 
necessary  information  about  driving 
behavior.  This  section  contains  the 
requirement  that  the  railroad  furnish  the 
operator  candidate  with  an  opportunity 
to  review  and  comment  in  writing  on 
any  poor  safety  perfonnance  data 
before  the  railroad  reviews  and 
evaluates  it 

Section  240:.52  contains  the  corollary 
duty  of  operator  candidates  to  seek 
driving  history  data.  Dependicg  on  state 
agency  practices,  the  operator  candidate 
may  have  to  incur  nominal  fees  or  use 
existing  state  procedures  to  obtain  the 
state's  records.  FRA's  proposal  makes  it 
mandatory  diat  candidates  adhere  to 
such  state  procedural  rules.  Similarly 
the  actions  needed  to  secure  the  NDR 
data  may  caose  the  candidates  to  incur 
minimal  expenses  in  getting  their 
request  notarized  or  in  complying  with 
state  procedures.  FRA's  proposed 
language  does  not  afford  the  candidates 
latitude  in  such  instances.  Since  it  is 
possible  that  some  operator  candidates 
will  either  have  obtained  more  than  one 
Ucense  or  never  have  obtained  any 
hcense,  FRA  has  included  proposed 
provisions  to  address  both 
contingencies. 

Section  240.53  contains  the 
requirement  for  obtaining  additicmal 
information  from  the  non-issuing  state 
agency  if  the  NDR  check  reflects  a 
probable  matdiing  record.  Since  restihs 
of  the  NDR  check  will  be  sent  to  the 
railroad,  this  section  places  primary 
respoosibiUty  on  the  railroad  to  obtain 
the  data.  As  with  the  operator  candidate 
obligations.  FRA  proposes  to  require 
that  the  railroad  abide  by  all  state 
agency  procedures  for  furnishing  such 
information  and  would  require  the 
candidate  to  assist  the  railroad  in 
obtaining  the  NDR  identified  data.  This 
section  also  contains  a  provision  for 
addressing  in»t«nr»  in  which  s  railroad 
is  imaUe  to  oUain  data  afto-  reasonable 
efforts  to  do  so. 

Section  24aS3  and  24055  contain  the 
respective  limitations  that  would  apf^y 
when  a  railroad  is  faced  with  adverse 
driving  history  mfonnatkMi  and  railroad 


emplojrment  records  concerning  a 
prospective  c^ierator.  Both  contain 
prohibitians  against  using  outdated 
information  and  againat  relying  on 
information  tliat  does  nol  cmstitttte 
safety  performance  data.  As  drafted, 
substance  abuse  incidents  will  go 
initially  to  the  K4RO.  EAP  counselor  or 
equivalent  person  to  detenuis  wfaedier 
the  event  or  events  were  falkwssd  by  an 
appropriate  course  of  counseling.  If  the 
person  making  that  determination  finds 
an  appropriate  course  iA  counseling  or 
treatment  occurred,  the  events  vrill  not 
be  considered  under  {  240.57.  If  the 
conclusion  is  that  successful 
rehabilitation  is  not  in  progress  or 
completed,  then  s  determination  most  be 
made  about  whether  the  candidate  is 
suffering  from  psychological  or  chemical 
dependency  involving  the  use  of  alcohol 
or  drugs.  If  thai  a  dependency  situation 
exists  then  the  candidate  will  be  treated 
in  the  same  manner  provided  for  in 
S  2ig.405(d)  and  the  railroad  can 
conditionaUy  certify  the  person.  !f  no    > 
dependency  is  found,  the  points 
ascribable  to  the  incidents  shall  be 
considered  in  accordance  with  the 
provisions  of  section  240.57. 

Section  240.57  contains  the  prtqiosal 
to  prescribe  the  course  of  conduct  the 
railroad  nuist  follow  based  on  the 
prospective  operator's  safety 
performance  record.  As  noted  earlier,  a 
person  with  a  poor  record  who  has 
accumulated  more  than  six  points  is 
ineligible  for  certification,  lliat 
ineligibility  will  last  for  a  five  year 
interval  unless  the  person  has  been 
involved  in  more  than  a  single  occasion 
of  acquiring  in  excess  of  six  points. 
Repeated  poor  performance  would 
result  in  a  lifelong  disqualification. 

Section  24a  59  contains  the  provisions 
for  conditionally  approving  operator 
candidates  with  marginal  records.  It 
permits  certification  of  individuals 
recovering  from  substance  abuse 
dependency  and  those  who  have 
behaved  marginally  but  have  andergoat 
additional  training  to  im{>rove  their 
future  safety  performance. 

Subpart  G 

This  subpart  contains  FRA's  proposed 
requirements  for  the  training  of 
locomotive  operators.  It  addresses 
initial  training  of  ixuiividuals  who  desire 
to  become  locomotive  operators  aiMl  the 
supplemental  training  of  previously 
qualified  t^teralora. 

Section  240.61  is  structured  to  reflect 
the  fact  that  FRA  proposes  to  allow 
railroads  to  decide  whether  they  have  a 
need  to  train  people  and  only  when  they 
answer  in  the  affirmative  do  the 
requirements  ok  this  section  becane 
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applicable.  Once  the  section  becomes 
applicable,  a  railroad  is  required  to  file 
its  training  program  with  FRA.  That 
filing  must  include  a  detailed  description 
of  the  program  and  include  copies  of  the 
written  instructional  materials  being 
used  in  the  course  so  that  it  will  be 
possible  to  determine  whether  the 
program  meets  the  criteria  established 
in  i  240.63.  In  addition,  if  the  railroad 
makes  a  significant  change  in  the 
program,  FRA  must  be  informed  in 
writing  of  the  change  and,  if  appropriate, 
given  a  copy  of  the  new  or  modiified 
instructional  materials  or  the  relevant 
portions  of  such  materials. 

FRA  plans  to  review  and  evaluate 
these  training  programs.  Since  prior 
experience  has  demonstrated  that  such 
review  cycles  can  be  lengthy,  FRA 
proposes  to  allow  a  railroad  that  has  not 
had  an  affirmative  response  from  FRA 
to  presume  that  their  program  has  been 
approved.  Such  a  presumption  will  take 
e^ect  sixty  days  from  the  date  of  the 
program's  filing  with  FRA.  Although 
FRA  will  thereby  assure  that  delays  in 
the  review  cycle  do  not  hinder  initiation 
of  such  training  programs,  FRA  reserves 
the  right  to  revoke  any  approval  if  it 
subsequently  determines  that  the 
program  does  not  comply  with  J  240.63. 
Finally  this  section  contains  two 
different  deadlines  for  filing  such 
programs  in  order  to  accommodate  the 
fact  that  both  existing  and  future 
programs  will  be  effected  by  this  rule. 

Section  240.63  contains  the  essential 
elements  for  all  locomotive  operator 
training  programs.  FRA  proposes  to 
have  all  programs  contain  two  distinct 
components.  Under  FRA's  proposal  for 
the  classroom  component,  the  industry 
tendency  to  use  very  informal,  learn  by 
watching,  or  unstructured  on-the-job 
training  approaches  will  no  longer  be 
acceptable.  Railroads  will  still  be 
allowed  to  use  such  methods,  but  they 
will  have  to  be  used  in  a  more 
.structured  context  and  employed  only  in 
a  limited  effort  to  supplement  a  more 
formal  classroom  type  presentation.  As 
part  of  its  efforts  to  upgrade  the  quality 
of  instruction,  FRA  also  proposes  to 
require  that  the  railroad  formalize  its 
selection  of  training  personnel  and 
ensure  that  these  people  have  the 
requisite  skills.  Although  the  larger 
railroads  currently  appear  to  do  an 
adequate  job  in  this  area,  a  number  of 
the  intermediate  size  and  smaller 
railroads  appear  to  have  inadequate 
practices.  It  should  be  noted  that  FRA 
proposes  to  require  that  railroads  make 
a  special  effort  to  train  newly  hired 
workers  as  well  as  more  senior  workers 
who  are  not  familiar  wnth  the  risks 
associated  with  train  operations.  In 


FRA's  judgment  it  is  essential  that  such 
people  be  educated  about  the  proper 
actions  to  take  to  ensure  their  personal 
safety  before  allowing  those  people  to 
work  in  close  proximity  to  moving 
equipment 

FRA  proposes  to  specify  both  a 
minimum  duration  for  each  subject 
matter  that  must  be  addressed  and  for 
the  overall  classroom  component  of  the 
program.  The  duration  factors  that  FRA 
selected  reflect  FRA's  judgment  on  the 
minimum  number  of  hours  needed  and 
not  on  optimum  or  necessarily  desirable 
levels  of  training  effort  The  proposal 
reflects  a  distillation  of  FRA  studies  of 
this  subject  its  prior  involvement  in  a 
training  program  on  a  large  railroad  and 
current  industry  programs  reviewed  by 
FRA  in  the  context  of  performing  recent 
safety  assessments  on  a  nimiber  of 
railroads. 

FRA  also  proposes  to  establish 
criteria  for  the  operational  experience 
component  of  the  training  program  that 
is  designed  to  teach  performance  skills 
to  the  operator  trainee.  FRA's  basic 
concerns  are  that  the  person  actually 
receive  experience  handling  trains,  not 
simply  spend  time  in  the  cab  making 
observations  and  that  the  person 
experience  a  variety  of  train  operation 
experiences,  not  merely  log  a  given 
number  of  hours  on  a  single  type  of  train 
because  that  is  the  fastest  way  to 
accumulate  the  requisite  nimiber  of 
operational  hours.  Again,  FRA  has  set 
minimum  duration  factors  with 
gradations  to  reflect  FRA  judgment 
about  the  minimum  level  of  training 
needed  based  on  the  available  data. 
Implicit  within  the  proposed  duration 
factor  is  an  assumption  that  the  trainees 
are  operating  on  the  railroad  on  which 
they  will  later  be  certified  to  operate 
and  are  thus  continuing  the  historical 
pattern  of  learning  both  the  performance 
skills  and  the  physical  characteristics  of 
the  territory  at  the  same  time.  FRA  also 
proposes  to  assure  that  each  railroad 
exercise  care  in  selecting  the  individuals 
who  are  responsible  for  providing  the 
actual  train  handling/performance  skill 
training  by  setting  forth  minimum 
experience  levels  for  such  instructors. 

Under  FRA's  proposal  a  railroad  that 
wanted  to  train  a  person  to  perform 
limited  train  service,  (i.e.;  operate  short 
trains  at  slow  speeds;  the  kind  of  trains 
typically  found  on  a  small  railroad) 
would  have  to  give  that  person  a  total  of 
90  hours  of  classroom  training  and  60 
hours  of  operational  training  for  a  total 
of  150  hours  of  training.  On  the  other 
end  of  the  spectrum,  a  large  railroad  that 
wanted  to  have  a  person  capable  of 
operating  any  train  on  the  system, 
would  have  to  give  that  person  a 


minimum  of  150  hours  of  classroom 
training  and  480  hours  of  operational 
training  for  a  total  of  600  hours  of 
training.  As  noted  earlier,  FRA  proposes 
to  allow  railroads  to  reduce  the  number 
of  hoiu^  needed  to  provide  a  person 
with  proper  operational  training  by 
employing  a  simulator.  This  section 
contains  the  specifics  of  that  proposal  to 
permit  substitution  of  simulator  training 
for  actual  time  in  the  cab  of  a 
locomotive.  FRA's  proposal 
distinguishes  between  types  of 
simulators  but  contains  a  minimum  level 
of  actual  train  operation  time  regardless 
of  the  type  of  simulator  employed.  If  a 
large  railroad  were  to  employ  this 
training  option  by  using  the  more 
sophisticated  Type  1  simulator,  the  total 
hours  of  training  that  FRA  proposes  to 
require  could  be  reduced  by  nearly  150 
hours.  Use  of  a  less  sophisticated 
simulator  would  also  bring  significant 
reductions  in  the  duration  of  the  training 
program. 

FRA  anticipates  that  some  railroads 
and  even  some  non  railroad  entities  will 
provide  training  for  locomotive 
operators.  Both  this  section  and  section 
240.21  are  designed  to  accommodate 
such  an  approach  to  this  training 
requirement 

Section  240.60  contains  FRA's 
proposal  for  the  supplemental  training  of 
previously  qualified  operators.  FRA's 
proposal  to  require  supplemental 
training  is  limited  and  is  based  on  the 
passage  of  time,  the  introduction  of  new 
technology,  or  on  a  lack  of  familiarity 
with  the  physical  characteristics  of  a 
given  territory. 

FRA  proposes  to  require  that 
locomotive  operators  receive  two  types 
of  training  based  on  the  passage  of  time. 
The  first  type  of  such  training  amounts 
to  periodic  refresher  training.  Such 
supplemental  education  would  have  to 
occur  at  roughly  36-month  intervals  and 
be  of  at  least  an  eight  hour  duration. 
During  that  period,  the  operator  would 
receive  instruction  concerning  issues 
relating  to  mechanical  safety  topics  and 
proper  train  handling  techniques.  The 
second  aspect  of  FRA's  supplemental 
training  proposal  that  is  predicated  on 
the  passage  of  time  is  the  need  to  have 
operators  maintain  familiarity  with  the 
physical  characteristics  of  the  territory 
over  which  he  or  she  can  be  called  upon 
to  operate  a  train.  Given  the  significance 
of  such  familiarity,  FRA  proposes  to 
require  that  if  more  than  twelve  months 
have  elapsed  since  an  operator  operated 
a  train  over  a  territory  it  will  be 
necessary  for  that  individual  to  receive 
refresher  training.  Supplemental  training 
concerning  physical  characteristics  can 
be  accomplished  by  operation  of  a 
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locomotive  for  at  least  one  round  trip  on 
that  territory  or  attendance  at  a 
classroom  training  program  focused  on 
this  topic  and  augmented  by  a  film 
depicting  actual  operation  over  that 
territory. 

The  other  aspect  of  the  supplemental 
training  proposal  is  predicated  on 
changed  circumstances.  The  need  for 
such  training  can  occur  either  when  a 
person  is  initially  learning  to  becomi 
familiar  with  the  physical 
characteristics  of  a  territory  or  when 
new  technology  is  introduced.  FRA 
proposes  that  an  individual  who  is 
attempting  to  learn  a  new  territory  make 
at  least  three  round  trips  over  the 
territory.  The  operator  must  be 
accompanied  by  a  another  locomotive 
operator  or  designated  supervisor  of 
locomotive  operators  who  is  already 
conversant  with  the  physical 
characteristics  of  that  territory.  The  final 
aspect  of  supplemental  training  involves 
educating  operators  concerning  new 
technologies.  FRA  proposes  to  identify 
the  only  two  types  of  changes  that 
currently  warrant  inclusion  in  a 
mandatory  program.  Although  it  can  be 
argued  that  a  prudent  railroad  would 
want  to  include  a  wider  range  of 
technologies  for  retraining  purposes, 
FRA  does  not  believe  that  such 
prudence  is  the  proper  test  for  federally 
mandating  supplemental  training.  FRA 
proceeds  bom  the  posture  that  use  of 
the  technology  should  require  a 
significantly  different  method  for 
controlling  a  train  before  mandating  that 
retraining  be  given.  In  FRA's  judgment 
the  use  of  air  flow  methodology  for 
conducting  train  airbrake  tests  and  the 
new  advanced  train  control  systems 
undergoing  research  and  development 
meet  or  exceed  that  threshold  and 
warrant  mandatory  retraining. 
Conversely,  the  introduction  of  new 
locomotive  cab  designs  or  the  use  of 
end-of-train  monitoring  devices  do  not 
meet  that  test  because  they  basically 
involve  continued  use  of  the  existing 
methods  of  controlling  the  operation  of  a 
train. 

Subpart  H 

This  subpart  contains  the  provisions 
concerning  the  testing  of  an  operator's 
knowledge.  Section  240.71  establishes 
the  requirement  to  perform  such  testing 
before  allowing  new  operators  to  enter 
service  and  to  test  "grandfathered" 
operators  within  36  months  of  the 
effective  date  of  this  rule. 

Section  240.73  contains  the  criteria  for 
all  such  tests  including  those  required 
for  recertification  under  S  240.77.  FRA 
proposes  to  establish  only  the  basic 
criteria  for  these  tests.  Railroads  are 
both  free  and  encouraged  to  employ 


more  extensive  testing  than  that  which 
FRA  proposes  to  require.  Indeed,  FRA 
hopes  that  many  of  the  large  railroads 
that  have  devised  far  more 
comprehensive  testing  programs  will 
assist  the  other  railroads  that  lack  the 
resources  to  develop  such  excellent 
programs.  The  criteria  FRA  proposes 
would  require  some  railroads  to 
eliminate  poor  practices  that  have 
arisen  over  the  course  of  time  including 
the  use  of  very  brief,  overly  simplified 
exams  that  may  be  taken  vtnth  open  rule 
books  as  well  as  the  use  of  oral  exams 
that  lack  any  clear  structure  or 
uniformity.  FRA  also  proposes  to 
strengthen  the  signal  testing  aspects  of 
many  current  test  programs. 

FRA  proposes  that  railroads  cover  at 
least  five  different  subjects  in  their  tests. 
FRA's  list  of  subject  matter  areas  to  be 
covered  by  these  tests  may  require  some 
railroads  to  rethink  their  testing 
practices  to  a  limited  degree.  Although 
many  railroads  have  excellent  operating 
rules  tests,  not  all  railroads  have  ._ 
addressed  such  topics  as  compliance 
with  Federal  safety  rules  or  personal 
safety  practices  when  designing  the 
more  traditional  operating  rules  type 
exams  for  locomotive  operators.  FRA 
also  encourages  railroads  to  consider 
including  testing  of  a  person's 
knowledge  about  the  physical 
characteristics  of  the  territory  when 
examining  a  person's  knowledge  of  train 
handling  practices. 

Section  240.75  addresses  the 
consequences  of  failing  an  initial 
knowledge  test  It  is  subdivided  to  focus 
on  three  different  groups  of  persons  who 
will  encounter  such  tests.  The  first  group 
is  comprised  of  individuals  who  are 
initially  being  grandfathered  into  this 
certification  program.  If  such  a  person 
fails  their  initial  examination,  niA 
proposes  to  allow  the  railroad  to  permit 
that  person  to  continue  to  operate  a 
locomotive  for  a  period  of  not  more  than 
60  days  after  it  is  determined  that  the 
failure  occurred.  Within  that  interval, 
and  no  sooner  than  30  days  after  the 
first  test  the  person  can  reteike  the 
examination  and  the  ra'lroad  is  required 
to  provide  such  a  retake  examination. 
Failure  of  the  first  retake  exam  will 
result  in  the  railroad  not  being 
authorized  to  permit  the  person  to 
operate  a  locomotive  until  the  candidate 
successfully  passes  a  subsequent 
examination.  A  second  retake 
examination  may  occur  but  may  not 
take  place  sooner  than  30  days  after  the 
first  retake.  FPA  does  not  propose  to 
require  that  a  railroad  provide  a  second 
retake  examination.  If  such  a  second 
retake  is  afforded  the  person  and  it 
results  in  a  third  failure,  the  railroad 


caimot  permit  the  person  to  operate  a 
locomotive  or  train  until  the  person 
successfully  completes  a  full  scale 
training  program. 

FRA  proposes  a  similar  set  of 
provisions  for  student  operators  who 
have  completed  a  training  program  and 
for  a  small  miscellaneous  group  of  other 
operator  candidates.  The  pool  of  other 
candidates  is  primarily  composed  of 
persons  who  potentially  would  have 
qualified  under  the  "grandfathered" 
operator  concept  but  were  excluded 
from  the  ambit  of  that  provision  by 
virtue  of  the  fact  that  they  were  not 
working  for  a  railroad  on  the  effective 
date  of  the  rule.  It  would  also  include 
those  who  experience  a  lapse  in  service 
as  an  operator  for  any  variety  of 
reasons.  In  these  instances  FRA 
proposes  to  take  a  more  restrictive 
approach  and  preclude  the  person  bom 
operating  a  locomotive,  absent  direct 
supervision,  if  they  fail  the  initial  test 

Section  240.77  contains  the  proposed 
requirement  that  railroads  administer 
similar  tests  to  operators  at  three  year 
intervals.  As  noted  earlier,  FRA 
proposes  that  such  recertification  tests, 
like  other  aspects  of  the  recertification 
process,  occur  within  90  days  of  the  date 
that  the  current  certificabon  period 
terminates. 

Section  240.79  delineates  the 
consequences  of  failing  a  recertification 
test  FRA  will  allow  retesting  as  in  the 
initial  testing  effort  but  would  preclude 
railroads  from  permitting  the  operator  to 
operate  a  locomotive,  absent  direct 
supervision,  until  successfully  passing 
the  recertification  test 

Subpart  I 

This  subpart  contains  a  similar  set  of 
provisions  to  that  proposed  for  operator 
knowledge  but  focused  on  the  issue  of 
the  operator's  train  handling  skills. 
FRA's  proposed  provisions  for 
evaluating  a  person's  train  handling 
skills  are  necessarily  more  generalized 
than  those  for  knowledge  testing.  In 
addition,  they  are  more  subjective 
because  they  necessarily  entail  a 
undefinable  and  unquantifiable  element 
of  judgement  FRA  proposes  to  require 
that  railroads  assign  this  evaluation 
responsibility  only  to  people  who  have 
actual  experience  performing  the  tasks 
involved.  In  essence,  FRA  proposes  to 
continue  having  railroads  rely  on  the 
type  of  experienced  person  typically 
identified  in  the  industry  as  road 
foreman  of  engines  or  fraveling 
engineers.  FRA  is  not  concerned  about 
the  title  given  the  evaluator  but  is  very 
concerned  that  the  person  bring  the 
proper  background  to  the  task  of  making 
complex  judgments.  FRA  has  included  a 
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proposed  delineation  of  the  experience 
levels  needed  for  such  evaluators  in  its 
definition  of  "designated  supervisor  of 
locomotive  operators"  set  forth  in 
S  240.5(d). 

Section  240.81  contains  the 
requirement  to  conduct  a  performance 
skill  test  for  all  operators.  It  contains  the 
authority  to  delay  the  initial  testing  of 
grandfa^ered  operators  for  a  period  of 
not  to  exceed  three  years. 

Section  240.83  contains  the  criteria  for 
testing.  FRA  proposes  to  require 
railroads  to  evaluate  prospective 
operators  imder  whatever  conditions 
would  be  considered  the  most 
demanding  type  of  service  that  the 
person  could  reasonably  be  expected  to 
operate  once  deemed  qualified  FRA's 
intent  in  this  regard  is  to  preclude 
railroads  from  oversimplifying  the  test 
conditions  and  utilizing  test 
environments  that  really  do  not  allow  an 
effective  assessment  of  the  prospective 
operator.  Of  particular  concern  to  FRA 
is  the  fact  there  have  been  instances 
where  operators  have  elected  for  many 
years  to  perform  service  in  positions 
where  there  were  only  minimal 
demands  on  their  skills.  Then,  due  to 
changed  circumstances,  they  were  given 
responsibility  to  operate  under  very 
demanding  conditions.  One  fairly 
typical  illustration  of  this  type  of 
problem  involves  a  situation  in  which  an 
operator  elects,  courtesy  of  seniority 
factors,  to  perform  yard  service  for 
many  years  and  then  finds  that  the  yard 
job  is  no  longer  available  and  that  Oie 
new  assignment  requires  operating 
heavy  tonnage  trains  over  undulating 
topography  at  slow  to  moderate  speeds. 
FRA  proposes  to  have  railroads 
evaluate  that  operator  on  the  more 
demanding  service,  if  in  fact  the 
operator  is  eligible  to  perform  that  duty. 
FRA's  intent  is  not  to  require  railroads 
to  conduct  an  exhaustive  analysis  to 
select  the  most  arduous  testing 
conditions  tailored  to  each  of  their 
operators.  Its  intent  is  to  compel 
railroads  to  exercise  reasonable  care  in 
selecting  their  test  trains  so  that  they 
are  evaluating  operators  under 
conditions  that  constitute  fairly  typical 
circumstances  that  the  railroad  would 
expect  the  operator  to  encounter  in  the 
normal  course  of  events. 

Once  the  railroad  has  selected  the 
train  or  trains  that  provide  the  proper 
evaluation  mechanism,  FRA  proposes  to 
permit  the  person  making  the  evaluation 
considerable  latitude  in  making  the 
necessary  assessment  of  the  operator. 
FRA's  proposed  test  criteria  only  require 
that  the  test  be  of  sufficient  duration  to 
permit  an  effective  evaluation.  In  some 
circxunstances  that  duration  period 


could  be  as  brief  as  one  hour  or  under 
other  circumstances  could  last  for 
several  hours.  FRA  has  not  proposed  a 
rating  system  for  the  evaluators  or  even 
a  check  hst  of  the  particular  actions  that 
warrant  careful  attention.  However,  the 
need  for  more  detail  in  the  test  criteria  is 
a  subject  that  FRA  is  particularly 
interested  in  receiving  comment  on. 
FRA's  decision  not  to  propose  a  specific 
guide  or  checklist  for  such  evaluations  is 
based  on  the  fact  that  many  railroads 
have  devised  such  guidance  materials 
for  their  personnel  Review  of  a  number 
of  these  guides  has  convinced  FRA  that 
there  is  considerable  diversity  of 
opinion  about  how  to  approach  this 
topic  and  FRA  has  not  found  evidence 
that  any  partiadar  approach  is  more  or 
less  effective  than  any  other.  In  general 
what  the  current  individual  railroad 
guides  do  is  provide  a  reminder  to 
consider  in  more  or  less  detail  five  basic 
subjects  during  the  evaluation. 
Depending  on  the  individual  railroad, 
more  or  less  detail  and  emphasis  is 
given  to  the  following  areas:  operating 
rules  and  practices;  equipment 
inspection  and  testing:  train  handling 
procedures:  familiarity  with  the  physical 
characteristics  of  the  territory;  and,  to  a 
limited  degree,  compliance  with  Federal 
safety  rules.  FRA  is  not  proposing  use  of 
a  specific  Federally  devised  form  or,  for 
that  matter,  proposing  use  of  any  form. 
FRA  only  proposes  to  require  that  the 
designated  supervisors  document  the 
relevant  data  on  which  they  base  their 
evaluation.  The  level  of  detail  for  that 
documentation  is  contained  in  fi  240.109. 
This  section  also  allows  a  railroad  to 
use  a  simulator  for  conducting  these 
tests. 

Section  240.85  identifies  the 
consequences  of  failing  an  initial 
performance  skill  test  This  section  also 
distinguishes  between  the  three  groups 
of  prospective  operators:  grandfathered, 
student  and  other  candidates.  Although 
PRA  proposes  to  permit  all  people  more 
than  a  single  opportunity  to  pass  this 
test  the  consequence  of  failure  would 
serve  to  imme(£ately  bar  all  prospective 
engineers  from  operation  of  a 
locomotive  unless  operating  under  the 
direct  supervisibn  of  a  qualified 
operator.  For  grandfathered  operators, 
FRA  proposes  to  permit  retesting  15 
days  after  the  initial  test  This  brief 
interim  period  should  provide  sufficient 
opportunity  for  the  applicant  to  improve 
his  or  her  skills.  It  wUl  also  minimize  the 
financial  impact  for  that  operator.  FRA 
does  not  propose  to  permit  the 
grandfathered  operator  to  continue 
running  a  locomotive  without 
supervision  during  that  interval  because 
the  safety  implications  of  failing  such  a 


test  are  too  drastic  and  immediate  &om 
a  safety  perspective.  If  the 
grandfathered  operator  fails  a  retest 
FRA  proposes  to  authorize  railroads  to 
provide  a  third  chance  to  pass  the  test 
This  second  retest  can  be  given  at  the 
railroad's  option.  If  the  railroad  does 
provide  the  second  retest  FRA  proposes 
to  require  that  the  second  retest  occur 
within  no  less  than  30  days  after  the  first 
retest  FRA  proposes  to  give  other 
candidates  only  two  chances  to  pass  the 
test  In  these  situations  the  second  test 
must  occur  within  60  days  of  the  initial 
test  Repeated  test  failures  will  require 
that  the  person  attend  a  training 
program  that  complies  with  this  rule 
prior  to  attempting  passage  of  a  second 
round  of  testing. 

Sections  240.87  and  24039  require 
recertification  testing  on  a  three  year 
basis  and  set  forth  the  consequences  of 
falling  such  recertification  tests.  Again 
because  of  the  safety  impUcations  of 
test  failure,  no  railroad  will  be 
authorized  toallow  a  person  who  fails 
such  a  test  to  operate  without 
supervision  until  they  successfully  pass 
the  retest  FRA  only  proposes  to  permit 
two  opportunities  for  passing  the 
recertification  tests  before  imposing  a 
duty  to  obtain  retraining  prior  to  seeking 
additional  testing. 

Subpart  J 

This  subpart  contains  FRA's 
proposals  for  monitoring  and  controlling 
the  in-service  behavior  of  certified 
locomotive  operators.  In  \  240.91  FRA 
proposes  to  make  unlawful,  as  a  matter 
of  Federal  regulation,  three  types  of 
locomotive  operator  conduct  diat  are 
prohibited  by  carrier  operating  rulesbut 
are  not  currendy  cognizable  as 
violations  of  Federal  regulation.  In  each 
instance  FRA  is  confronted  with 
potential  action  or  inaction  by  an 
operator  about  control  of  a  train  wbidi 
clearly  is  the  direct  and  immediate 
responsibility  of  the  locomotive  operator 
and  which  would  reflect  a  serious 
failure  to  be  attentive  to  significant 
operational  safety  concerns.  These  are: 
(1)  Operating  a  locomotive  or  train  at 
excessive  speed;  (2)  permitting  a 
locomotive  or  train  to  pass  any 
signal  that  requires  a  complete  stop 
before  reaching  it;  and  (3]  failing  to 
comply  with  a  mandatory  directive  and 
entering  a  segment  of  track  without 
authority. 

FRA  proposes  to  consider  speed 
which  exceeds  the  limits  established  by 
timetable,  train  cmler  or  similar 
mandatory  directive  by  10  mph  or  more 
to  be  excessive.  Similarly,  operating  a 
locomotive  or  train  at  a  rate  which 
exceeds  the  allowable  speed  by  50% 
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regardless  of  the  threshold  value  for 
speed  would  be  considered  excessive.  In 
this  context  signals  would  encompass 
the  same  wide  range  of  devices 
currently  employed  by  the  industry  and 
is  not  limited  to  automatic  roadway 
signals  regulated  by  FRA  in  Parts  233, 
235.  and  239  of  the  FRA  regulations. 

Section  240.91  also  contains  FRA's 
proposed  prohibition  against  requiring 
service  in  excess  of  that  which  an 
operator  is  allowed  to  perform  by  virtue 
of  his  or  her  class  of  service  or 
familiarity  with  the  physical 
characteristics  of  the  territory.  This 
section  also  imposes  a  duty  on  an 
operator  to  alert  the  railroad  to  his  or 
her  limitations  when  being  scheduled  to 
operate  trains.  This  provision  and 
S  240.25  address  those  situations  in 
which  a  railroad  has  elected  to  impose 
additional  limitations  on  the  service  a 
person  can  perform  by  providing  a 
mechanism  to  reinforce  such  railroad 
decisions  when  they  are  based  on  a 
safety  rationale. 

Section  240.93  contains  the 
requirement  that  railroads  monitor  in  a 
specific  manner  the  routine  performance 
of  operator  conduct  It  contains  a 
provision  regarding  what  might  be 
described  as  check  rides  and 
unannounced,  covert  testing  to  ensure 
compliance  with  significant  operational 
safety  requirements.  As  formulated  by 
FRA  it  would  ensure  that  each  operator 
receives,  on  an  annual  basis,  both  a 
check  ride  and  at  least  one  covert 
unannoimced  operational  test  each  year. 

FRA  has  reserved  S  240.95  for  the 
possibility  that  it  will  be  convinced  by 
commenters  to  include  in  the  final  rule  a 
requirement  that  railroads  conduct  a 
program  of  constantly  monitoring  the 
eligibility  status  of  certified  operators. 
FRA  has  included  tentative  wording  for 
such  a  requirement  to  aid  conmienters  in 
focusing  their  discussion  of  the  wisdom 
of  adopting  such  a  requirement 

Subpart  K  || 

This  subpart  contains  the  program 
records  that  would  be  required  by  this 
proposed  rule.  There  are  basically  two 
typesof  documents  involved  under 
FRA's  proposal.  The  first  is  a  certificate 
similar  to  the  motor  vehicle  driving 
license  carried  by  most  adults.  The 
second  involves  a  variety  of  file  type 
materials  that  would  contain  detailed 
information  that  forms  the  basis  for  the 
decision  to  issue  or  deny  a  person  the 
certificate.  FRA  proposes  a  uniform 
period  of  five  years  for  retention  of 
these  records  with  the  exception  of  the 
CCTtificate  which  would  have  no  specific 
retention  factor  since  its  viable  duration 
is  obvious  on  its  face. 


Section  240.101  contains  the  proposed 
requirement  to  have  each  railroad  issue 
a  certificate  to  its  operators  and  to  have 
each  operator  carry  or  have  in  his  or  her 
possession  that  certificate  while  on 
duty.  It  also  imposes  a  duty  on  the 
operator  to  display  the  certificate  upon 
request  by  proper  authorities. 

Section  240.105  sets  forth  the 
proposed  criteria  for  the  document  FRA 
proposes  to  have  each  locomotive 
operator  carry  while  on  duty.  Basically 
FRA  is  proposing  that  a  wallet  sized 
document  with  the  relevant  information 
be  issued  by  each  railroad.  Among  the 
data  would  be  information  about  a 
variety  of  possible  limitations  that  have 
been  placed  on  the  operator.  These 
could  include  limits  on  the  operational 
territory  and  the  need  to  use  a  device  to 
improve  audio  or  visual  acuity.  This 
section  also  contains  a  prohibition 
against  efforts  to  falsify  that  certificate. 

Section  240.105  also  contains  the  basic 
requirement  that  railroads  have 
available  the  data  they  rely  on  when 
deciding  to  issue  or  deny  a  person  a 
certificate.  This  section  also  contains  a 
prohibition  against  efforts  to  falsify  that 
supporting  data. 

Section  240.107  requires  railroads  to 
identify  individuals  who  may  fit  into  one 
or  more  of  three  different  categories. 
The  first  requirement  is  to  identify  the 
individuals  the  railroad  considers  to  be 
its  supervisor  or  supervisors  of 
locomotive  operators.  The  second 
requirement  would  be  to  identify  the 
person  or  persons  who  will  be 
authorized  to  sign  the  railroad's 
locomotive  operator  certificates.  The 
third  would  be  to  identify  the  operators 
who  will  be  deemed  qualified  under  the 
grandfather  provisions  of  this  r\ile. 

Section  240.109  contains  a  specific  set 
of  proposed  criteria  for  documenting  the 
testing  data  that  each  railroad  would  be 
relying  on  in  its  decision  making. 

Subpart  L 

Subpart  L  contains  the  procedures  for 
resolving  allegations  that  a  railroad 
Improperly  refused  to  grant  aperson  a 
certification  as  a  locomotive  operator  or 
denied  that  individual  recertification. 
FRA's  proposal  for  these  procedures 
reflects  the  basic  conceptual  premise 
that  the  certification  system  being 
presented  permits  railroads  to  have  their 
own  more  selective  criteria  for 
locomotive  operators  provided  that  such 
criteria  exceed  those  estabhshed  in  this 
rule. 

One  consequence  of  that  conceptual 
foundation  is  that  there  may  be 
potential  bases  for  allegations  that  a 
railroad  improperly  tested  a  person  to 
determine  acuity  levels,knowledge  or 
performance  skUls  which  are  not 


properly  brought  to  FRA  f<w  review.  For 
example,  assertions  that  an  individual 
railroad's  knowledge  testing  contained  a 
racial  bias  that  discriminated  against 
one  or  more  minorities  would  constitute 
achallenge  to  the  program  more 
appropriately  resolved  by  the  legal 
mechanisms  designed  to  handle  equal 
employment  opportunity  issues. 
Similarly,  a  challenge  to  a  determination 
that  an  operator  lacked  the  requisite 
performance  skills  based  on  a  record  of 
repeated  instances  of  tardy  operation  of 
trains  according  to  carrier  operating 
schedules  would  constitute  a  challenge 
that  is  more  appropriately  resolved 
through  the  dispute  resolution 
procedures  of  the  Railway  Labor  Act 

FRA  proposes  to  limit  its  review  to 
those  instances  in  which  a  railroad 
denies  or  fails  to  certify  a  person  either 
Initially  or  at  a  recertification  date 
because  the  railroad  has  decided  that 
the  individual  fails  to  meet  FRA  criteria. 
To  facilitate  that  review  FRA  proposes 
to  require  railroads  which  are  relying  on 
an  individual's  failure  to  meet  the 
minimum  criteria  established  by  this 
regulation  as  the  basis  for  denying 
certification  to  state  the  basis  for  their 
determination.  That  statement  must  be 
provided  in  writing  to  the  individual 
being  deemed  unfit  and  must  identify 
the  specific  manner  in  which  that 
individual  fails  to  meet  FRA'scriteria. 
Railroads  would  be  required  to  furnish 
that  data  within  30  days  of  the  decision 
not  issue  a  person  the  certificate. 

FRA  proposes  to  employ  a  relatively 
simple,  efficient  and  expeditious  process 
for  resolving  these  disputes. 
Under  section  240.111  FRA  proposes  to 
create  a  special  internal  organization  to 
resolve  disputes  of  this  nature.  Although 
actual  creation  of  this  organization 
requires  issuance  of  an  internal  FRA 
order.  FRA  has  decided  to  reflect  the 
existence  of  the  organization  and  its 
general  composition  in  this  proposed 
rule  to  foster  better  public 
comprehension  of  the  system  FRA 
envisions  under  this  regulation. 

Section  240.113  contains  the  actual 
procedures  that  an  aggrieved 
certification  candidate  would  follow 
under  this  proposal.  In  essence,  FRA 
would  require  that  the  person  petition 
FRA  for  review  and  initiation  of  that 
process  would  merely  require  the 
individual  to  furnish  a  written 
description  of  the  facts  and 
circumstances  that  serve  as  the  basis  for 
the  allegation  that  the  railroad 
improperly  denied  certification. 

Section  240.115  contains  the 
procedures  that  FRA  would  follow  upon 
receipt  of  the  petition.  FRA  anticipates 
that  most  of  these  disputes  will  be  very 
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straightforward  matters.  Tbas,  FRA 
proposes  to  furnish  the  raiht>ad  with  a 
copy  of  the  person's  petition  and  then 
give  the  railroad  a  30  day  response 
interval.  Based  on  that  written  record 
"and  perhaps  a  field  investigation  by 
FRA  regional  staff,  the  FRA  review 
pand  will  make  a  decision  on  the 
matter.  The  decision  will  take  the  form 
of  either  a  grant  or  denial  of  the  petition. 
Where  granting  a  petition,  the  FRA 
review  panel  will  issue  an  order 
requiring  that  a  certificate  be  issued. 

Section  240.117  gives  the  railroad  or 
individual  a  right  to  a  formal  hearing  in 
the  proceeding  after  FRA  has  made  an 
Initial  determination.  Again  very  simple 
procedures  are  being  proposed.  Because 
both  the  railroad  and  the  individual  may 
have  reason  to  contest  the  hearing 
officer's  decision,  both  would  have  the 
right  to  participate  in  the  hearing  and 
any  subsequent  appeal.  Section  240.119 
cont«ina  the  procedures  for  such 
hearings.  Since  FRA  anticipates  that 
such  hearings  only  will  occur  in 
instances  where  there  are  significant 
factual  disputes,  FRA  proposes  to  make 
such  hearings  relatively  formal 
proceedings.  Unlike  current  FRA 
procediires  for  rulemaking  and  waiver 
proceedings,  these  hearings  would 
employ  the  use  of  testimony  from  sworn 
witnesses,  rules  of  evidence,  and  cross- 
examination  of  witnesses.  Following 
such  a  hearing,  a  party  aggrieved  by  the 
hearing  officer's  decision  could  appeal 
to  the  FRA  Administrator. 

Appendices 

FRA  proposes  to  include  at  least  three 
appendices  to  this  rule.  In  the  final  rule 
Appendix  A  would  contain  a  penalty 
schedule  similar  to  that  FRA  has  issued 
for  all  of  its  existing  rules.  Because  such 
penalty  schedules  are  statements  of 
policy,  notice  and  comment  are  not 
required  prior  to  their  issuance,  (see  5 
U.S.C.553(b)(3)(A)).  Nevertheless 
interested  parties  are  welcome  to  submit 
their  views  on  what  penalties  may  be 
appropriate. 

FRA  proposes  to  place  in  Appendix  B 
the  procedures  that  a  prospective 
operator  must  follow  to  furnish  the 
railroad  with  information  about  his  or 
her  motor  vehicle  driving  record.  FRA 
also  proposes  to  place  in  Appendix  C 
the  list  of  participating  state  motor 
vehicle  licensing  agencies  that  can 
directly  furnish  data  to  operator 
candidates.  Since,  as  noted  earlier,  there 
are  multiple  advantages  when  operator 
candidates  can  complete  the  task  of 
obtaining  data  by  contacting  a  single 
entity,  FRA  proposes  to  make  that  the 
preferred  practice  under  this  rule. 

FRA  has  reserved  a  space  for  a  fourth 
possible  appendix  on  possible 


performance  testing  criteria.  In  this 
notice  FRA  has  provided  only  an  outline 
of  what  types  of  concerns  the  appendix 
might  cover  if  FRA  becomes  convinced 
that  the  need  for  standardization 
requires  greater  FRA  intervention.  As 
noted  eariier,  FRA  is  not  proposing  to 
set  detailed  criteria  for  the  actual 
conduct  of  the  performance  skill  tests. 
However,  this  appendix  would  provide 
an  example  of  how  a  form  could  be 
devised  to  assist  in  promoting 
uniformity  in  the  application  of  tfiis  test 

Regulatory  Impact 

E.  0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
reg\ilatory  policies  and  is  considered  to 
be  non-major  under  Executive  Order 
12291.  However,  it  is  considered  to  be 
significant  under  the  DOT  policies  and 
procedures  (44  FR 11034;  February  26, 
1979]  because  it  initiates  a  substantial 
regulatory  program. 

Consequently,  FRA  has  prepared  and 
placed  in  the  rulemaking  docket  a 
regulatory  evaluation  addressing  the 
economic  impact  of  this  proposed  rule.  It 
may  be  inspected  and  copied  at  Room 
8201,  400  Seventh  Street  SW.. 
Washington,  E)C.  Copies  may  be 
obtained  by  submitting  a  written  request 
to  the  FRA  Docket  Cleric  at  the  same 
address. 

The  economic  evaluation  identifies 
total  estimated  potential  benefits,  from 
avoidance  of  accidents  and  incidents,  of 
$325  millicHi  and  total  estimated  costs  of 
$66  million  over  a  twenty  year  period 
that  can  be  associated  with  adoption  of 
this  proposal.  Both  benefits  and  costs 
are  stated  at  a  discounted  present  value 
(10%  discount  factor)  for  a  program  life 
of  20  years  using  constant  1988  dollars. 
The  20  year  estimated  program  Ufe 
appears  reasonable  given  the  relatively 
long  tenure  of  locomotive  operators,  the 
useful  life  of  any  equipment  used  for  this 
rule's  pnrposes  and  the  recurring  costs 
assumed  over  the  Ufe  of  the  program. 

There  are  two  points  that  bear 
mention  concerning  FRA's  economic 
evaluation.  In  determining  the 
quantifiable  benefits  from  the  proposed 
rule,  FRA  selected  accidents  that 
occurred  during  the  period  1977  through 
1987  which  were  caused  by  human 
factors  that  appear  to  refiect  poor 
locomotive  operator  performance. 
Although  human  factor  accidents  have 
seen  a  dramatic  reduction  in  actual 
numbers,  they  have  not  been  decreasing 
at  the  same  rate  as  accidents  attributed 
to  other  causes.  Within  the  18,140 
human  factor  caused  accidents  reported 
during  the  period,  FRA  identified  a  total 


of  6,900  train  accidents  that  resulted  in 
61  fatalities,  1482  personal  injuries  and 
some  $325  million  in  property  damage 
which  can  be  ascribeid  to  poor 
locomotive  operator  performance. 
Within  those  accidents  were  214 
resulting  from  improper  use  of  the 
automatic  brake,  62  due  to  improper  use 
of  dynamic  brake,  and  an  adciUtional  171 
due  to  improper  use  of  the  independent 
brake  valve.  These  appear  to  stem  from 
poor  performance  curable  through 
improved  training.  Also  within  that  total 
are  some  1649  accidents  attributed  to 
excessive  speed  and  3375  caused  by 
excessive  in-train  force  levels  that  may 
not  be  as  directly  related  to  training. 
The  difficulty  that  FRA  encountered  in 
analysis  of  the  data  involves  the 
absence  of  specific  information  that 
indisputably  identifies  inadequate 
training  as  a  causal  factor. 

This  data  problem  resulted  in  FRA 
encountering  difficulty  in  reliably 
estimating  a  specific  effectiveness  level 
for  accident  avoidance  that  could  be 
employed  in  estimating  the  benefits 
associated  with  adoption  of  this  rule. 
The  difficulty  in  estimating  any  specific 
effectiveness  level  is  caused  by  an 
inability  to  document  with  specificity 
the  correlation  between  testing,  training, 
and  actual  safety  performance.  In 
essence,  accident  investigation  data  in 
the  railroad  industry  at  times  reflect  a 
conclusion  that  locomotive  operators 
did  not  take  effective  action.  The 
investigations  generally  do  not  isolate 
whether  that  stemmed  from  inadequate 
training,  a  failure  to  recall  a  vital  piece 
of  information  learned  long  ago,  or  lack 
of  proper  execution  due  to  simple 
inattentiveness.  Although  data 
limitations  do  not  make  it  possible  for 
FRA  to  reliably  estimate  a  specific  level 
of  effectiveness  for  this  rule,  it  would 
only  require  about  a  20%  reaUzation  of 
the  potential  benefits  to  make  this 
proposed  rule  economically  justified, 
FRA  believes  that  such  a  level  of 
realization  is  achievable. 

Regulatory  Flexibility  Act 

FRA  certifies  that  this  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These  rules 
would  apply  to  railroads  and  individuals 
seeking  to  operate  locomotives  for  such 
railroads.  Although  a  substantial 
number  of  small  railroads  would  be 
subject  to  this  regulation,  the  economic 
impact  of  this  rule  would  not  be 
significant  for  several  reasons.  Small 
railroads  historically  have  not  elected  to 
train  their  own  operators  and  thus 
generally  would  not  incur  the  training 
costs  associated  with  this  proposed  rule. 
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Thus,  the  only  costs  that  a  small 
railroad  normally  would  inctir  are  those 
associated  with  routine  administration 
of  the  certification  program.  Since  small 
railroads  individually  and  in  the 
aggregate  employ  only  a  few  locomotive 
operators,  FRA  concludes  that  this 
economic  impact  would  not  be 
significant  As  noted,  FRA  estimates 
that  roughly  34,000  locomotive  operators 
are  currently  in  service.  Each  of  these 
individuals  could  be  expected  to  incur 
some  nominal  expenses  under  this  rule. 
Every  three  years,  each  operator  would 
be  required  to  pay  a  fee  of  less  than  $10 
for  furnishing  motor  vehicle  driver's 
license  data.  This  fee  reflects  the  costs 
associated  with  getting  a  document 
notarized  and  state  motor  vehicle 
agency  documentation  charges. 

The  proposed  rule  would  have  no 
direct  impact  on  small  units  of 
government  businesses  or  other 
organizations.  State  rail  agencies  will  be 


fiee  to  participate  in  the  administration 
of  this  program  but  are  not  required  to 
do  so.  State  motor  vehicle  driver's 
licensing  agencies  can  anticipate  on  a 
nationwide  basis  that  they  will  annually 
receive  10,000  additional  requests  for 
motor  vehicle  driver's  licensing  data. 
Since  such  state  agencies'  costs  are 
reimbursed  throu^  fees  paid  by  the 
person  making  the  data  request  this 
proposed  rule  would  not  have  a  direct 
adverse  economic  impact  on  these 
agencies. 

FRA  specifically  requests  comment  on 
the  impact  of  this  proposed  rule  on  small 
entities.  It  welcomes  any  suggestions  for 
incorporating  alternate  strategies  to 
further  reduce  any  impact  on  small 
railroads. 

Paperwork  Reduction  Act 

There  are  collection  of  information 
requirements  contained  in  this  proposed 
rule.  In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  proposed 


requirements  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  FRA  has  endeavored  to  keep 
the  burden  associated  with  this  proposal 
as  simple  and  as  minimal  as  possible  for 
such  a  program.  For  some  entities  that 
already  have  similar  programs  in  place, 
the  burden  created  will  be  minimal.  For 
others,  the  burden  could  be  extensive. 

There  are  significant  variables  in  the 
time  required  to  comply  with  these 
requirements.  Thus  a  total  overall 
estimate  of  the  reporting  burden  is  not 
easily  arrived  at  and  could  be  seriously 
misleading.  FRA,  therefore,  has  elected 
to  identify  each  of  the  proposed 
sections  that  contain  information 
collection  requirements  and  indicate  the 
time  estimated  to  fulfill  each 
requirement  All  of  these  estimates 
include  time  for  reviewing  instructions; 
searching  existing  data  sources; 
gathering  or  maintaining  the  needed 
data;  and  reviewing  the  information. 


Proposed  section 


240.7 

240.11.240.21  a  240.107. 
240.31  A  240.107..._ 

240.41  &  240.46 — 

240.51  a  Appendix  B.. 


240.57  a  240.58 -™ 

240.61 

240.65  a  240.87 

240.73 

240.71.  240.75,  240.77  a 
240.81.240.65,  240.87  a 

240.93  a  240.107 , 

240.101 

240. 1 03 

240.105 . 

240.113.. 
240.115.. 
240.117.. 


240.107. 
240.107. 


Brief  description 


Petition  for  a  waiver  of  compQance.... 
Certification  &  Recertification... 

Grandtattier  Certification ™™__. — 

Medical  Examiner  Certification 

Obtaining  and  Reviewing  prior  employmefit  InformaMon 

Obtaining  motor  veNcle  dnving  records 

Review  and  Verification  of  motor  vehicie  record  submitted  by 
State  agency  and  NDR. 

Written  response  to  adverse  record 

Evaluation  of  prvjr  corvJuct  information... 

Trair»ng  program  approval .._ 

Development  of  supplemental  training  programs — 

Development  of  knowiedge  test 

Taking  ttiat  knowledge  test 

Conduct  of  sJdII  performance  lest 

Corxluct  of  operational  monitoring  program 

Design  of  Certificate _..- 

Riling  out  tfie  certificate 

Maintain  supporting  information. 

Identification  of  supen^isors 

Review  petition 

Railroad  response  to  Review  Board 
Formal  Hearing  Requests 


Estimated  average  tims 


1  hour  eacti 
1  hour  each  person. 
1  hour  each  person. 
1  hour  each  person. 
1  hour  per  person. 
3  hours  per  persoa 

1  hour  per  persort 

Ihoureach. 

2  hours  each. 

10  hours  per  railroad. 
40  hours  per  railroad. 
40  hours  per  railroad. 
2  hours  par  person. 
6  hours  per  person. 
6  hours  per  person. 
30  minutes  per  railroad. 
1  hour  per  person. 
30  minutes  per  person. 
1  hour  per  railroad. 
30  minutes  per  person. 
10  hours  each. 
5  hours  each. 


FRA  soUcits  comments  on  the 
accuracy  of  the  FRA  estimates,  the 
practical  utihty  of  the  information,  and 
alternative  methods  to  obtain  this 
information  that  might  be  less 
burdensome.  Persons  desiring  to 
comment  on  this  topic  should  submit 
their  views  in  writing  to  FRA  and  to  The 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  FRA  Desk  Officer. 
Washington,  DC  20503. 

The  costs  estimated  to  be  associated 
with  the  proposed  information  collection 
requirements  are  contained  in  the  draft 
regulatory  evaluation.  As  stated  earlier. 
FRA  solicits  comments  and  will 
consider  alternative  procedures  for 
obtaining  information  concerning  a 


certification  candidate's  driving  record, 
specifically  in  accessing  the  National 
Driver's  Register.  FRA  is  particularly 
interested  in  ideas  that  would  minimize 
use  of  the  NDR  during  the  early  years  of 
this  program.  For  example,  should  FRA 
modify  the  requirement  for  performing 
such  NDR  checks  to  only  those 
instances  in  which  the  operator 
candidate  remains  eligible  for 
certification  based  on  the  data  available 
from  the  state  or  states  of  Hcensure. 
Viable  commenter  suggestions  will  be 
considered  together  with  the 
alternatives  identified  to  date  including: 
(1)  Employing  a  longer  interval  for 
recertihcations  (e.g.  five  years  instead  of 
three  years);  (2)  reliance  on  voluntary 
disclosure  or  evidence  of  insurability;  or 


(3)  a  combination  of  alternatives  (e.g. 
use  of  voluntary  disclosure  by  the 
candidate  with  random  checks  of  the 
NDR  or  some  other  method  to  police  the 
validity  of  self  reporting). 

Environmental  Impact 

FRA  has  evaluated  this  proposed 
regulation  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
impacts  of  FRA  actions  as  required  by 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.),  other 
environmental  statutes,  Executive 
Orders  and  related  directives.  This 
proposed  regulation  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 
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Federalism  Implications 

This  proposed  rule  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

List  of  Subjects  in  49  CFR  Part  240 

Railroad  safety,  Railroad  operating 
procedures. 

Request  for  Public  Comments 

FRA  proposes  to  adopt  a  new  part  240 
of  title  49  of  the  Code  of  Federal 
RegulaticMU,  as  set  forth  below.  FRA 
solicits  comment  on  all  aspects  of  this 
proposed  rule  whether  through  written 
submissions,  or  participation  in  the 
public  hearings,  or  both.  FRA  may  make 
changes  in  the  final  rule  based  on 
comments  received  in  response  to  this 
notice. 

The  Proposal 

Therefore,  in  consideration  of  the 
foregoing.  FRA  proposes  to  amend 
chapter  II,  subtitle  B  of  title  49.  Code  of 
Federal  Regulations  as  follows^' 

1.  By  revising  Part  240  to  reatl  as 
follows: 

PART  24(>-OUAUFICATION  AND 
CERTinCATlON  OF  LOCOMOTIVE 
OPERATORS 

Subpart  A— GsfMral 

240.1  Purpose  and  Scope. 

240.3  Applicability. 

240.5  Definitions. 

240.7  Waivers. 

240.9  Consequences  for  Noncompliance. 

Subpart  B— Aailroad  Responsibilities 

240.11    Qualified  Operators  Required. 
240.13    ISesignation  of  Classes  of  Operator 

Services. 
24ai5    Exceeding  Classification  limits 

Prohibited. 
240.17    Additional  Limitations  on  Service. 
240.19    Familiarization  With  Physical 

Characteristics. 

Sut>part  C— Basis  tor  CknlMlcatton 
Detanninations 

240.21    QuaUfication  Determinations 

Required  for  Operators. 
240.23    Qualification  Determinations 

Required  for  Operators  Performing  in 

Joint  Operations  Territory. 
240.25    Reliance  on  Determinations  Made  by 

Other  Railroads. 
240.27    ReUance  on  Other  Qualification 

Requirements. 


Subpart  D    lull  tiii  QuIWcatlon  Prssuwd       Sm. 


240.31    Interim  Presimiption  of  Qualifications 
(grandfathering  of  existing  operators]. 

240.33    Interim  Presumptions  for  Joint 
Operations. 

Subpart  E— MMlical  QuaiMcatlon  Dsciston* 

240.41    Determinations  Required. 
240.43    Acuity  Standards. 
240.45    Examinations  Required. 

Subpart  F— Eligibility  Decisions 

240.51  Railroad's  Duty  to  ObUin  and 
Evaluate  Information  Coaceming  Prior 
Conduct. 

240.52  Individual's  Duty  to  Furnish  Motor 
Vehicle  Operator  Licensing  Records. 

240.53  Limitations  on  Consideration  of 
Motor  Vehicle  Licensing  Data. 

240.55    Limitations  on  Consideration  of 

Railroad  Employment  Data. 
240.57    Railroad  Evaluation  of  the 

Consequences  of  Adverse  Information. 
240.59    Conditional  Certifications. 

Subpart  O— Training  Program* 

240.61    Structure  and  Approval  of  Training 

Programs  for  Student  Locomotive 

Operators. 
240.63    Content  and  Duration  of  Student 

Training  Programs. 
240416    Supplemental  Training  Required. 
240.67    Structure,  Duration,  and  Content  of 

Supplemental  Training  Programs. 

Subpart  H— Tasting  Oparator  lOiowladga 

24a71    Initial  Testing  Required. 
240.73    Criteria  for  Knowledge  Tests. 
.  240.7S    Consequences  of  Failing  initial 
Testing. 
240.77    Recertification  Testing  Required. 

240.79  Consequences  of  Failing 
Recertification  Test. 

Subpart  I— Partonnanca  SMRs  Testing  of 
Oparator* 

240J1    Initial  Testing  Required. 
240.83    Criteria  for  Initial  Testing. 
240.85    Consequences  of  Failing  Initial 

Testing. 
240.87    Recertification  Testing  Required. 

240.80  Consequences  of  Failing 
Recertification  Testing. 

Subpart  i— UntawM  Behavior  by  Oparator* 
and  Operatlonai  Monitoring  Raquiramant* 

240.91    Operator  Responsibilities. 
240.93    Operational  Monitoring 

Requirements. 
240.95    Reserved  for  Possible  Procedures  for 

Oversight  Responsibilities;  Revoking  or 

Suspending  Certificates. 

Subpart  K— Program  Pocumantatton 

240.101    Criteria  for  the  Certificate. 
240.103    Supporting  Documents  Required. 


240.105    Identification  of  Qualified  Persons. 
240.107    Documenting  Certification  Tests. 

Subpart  L— Oisputa  Reaotutlon  Procadurea 

240.111  Review  Board  Established. 

240.113  Petition  Requirements. 

240.115  Processing  Qualification  Review 

Petitions. 

240.117  Request  for  a  Hearing. 

24ail9  Hearings. 

240.120  Appeals. 

Appendix  A— Scbeduls  of  QvU  Penalties 
[Reserved] 

Appencfix  B — Procedures  for  Obtaining  NDR 
Data 

Appendix  G— Identification  of  State  Agendes 
That  Perfoim  NDR  Checks 

Appendix  D — Potential  PerfoiBiaiice  Teat 
Criteria  (Reserved] 

Authority:  45  U.S.C  431  and  438,  as 
amended:  Pub.  L 100-M2  and  1.49  (m). 

Subpart  A— General 

S  240.1    Purpose  and  scopa. 

This  part  prescribes  minimum 
requirements  for  the  training, 
qualification,  and  certificabon  of  all 
operators  of  locomotives.  Each  railroad 
may  prescribe  additional  or  more 
stringent  requirements  for  its  locomotive 
operators. 

12404    Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to  all 
railroads  that  operate  locomotives  on 
standard  gage  track  that  is  part  of  the 
general  railroad  system  of 
transportation. 

(b)  This  part  does  not  apply  to: 

(1)  rapid  transit  operations  in  an 
urban  cu«a  that  are  not  connected  with 
the  general  system  of  transportation; 
and 

(2)  a  railroad  that  operates  only  on 
track  inside  an  installation  which  is  not 
part  of  the  general  railroad  system  of 
transportation. 

92403    DafMtlon*. 
As  used  in  this  part — 

(a)  Alcohol  means  ethyl  alcohol 
(ethanol)  and  includes  use  or  possession 
of  any  beverage,  mixture  or  preparation 
containing  ethyl  alcohol. 

(b)  Class  Instructor  is  a  person  who 
has  been  selected  by  a  railroad  to  teach 
others  and  who  has  demonstrated  to 
that  railroad  a  knowledge  of  the 
subjects  under  instruction  adequate  to 
fulfill  the  responsibilities  of  that 
position. 

(c)  Controlled  Substance  has  the 
meaning  assigned  by  21  U.S.C.  802  and 
includes  all  substances  listed  on 
Schedules  I  through  V  as  they  may  be 
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revised  from  time  to  time  (21  CFR  parts 
1301-1316). 
4       (d)  Current  Employee  is  any  employee 
with  more  than  one  year  (A  experience 
in  transportation  service  on  that  railroad 
or  another  railroad. 

(e)  Designated  Supervisor  of 
Locomotive  Operators  is  a  person  who: 

(1)  Is  a  supervisory  employee  of  the 
railroad, 

(2)  Is  fully  qualified  to  operate  trains 
in  road  service,  and 

(3)  Has  a  minimum  of  three  years 
experience  as  a  fully  qualified 
locomotive  operator  performing  road 
train  service. 

(f)  EAP  Counselor  means  a  person 
qualified  by  experience,  education  or 
training  to  counsel  people  affected  by 
substance  abuse  problems  and  to 
evaluate  their  progress  in  recovering 
from  or  controlling  such  problems.  An 
EAP  Counselor  can  be  a  qualified  full- 
time  salaried  employee  of  the  railroad,  a 
qualified  practitioner  who  contracts 
with  the  railroad  on  a  fee-for-service  or 
other  basis  or  a  qualified  physician 
designated  by  the  railroad  to  perform 
functions  in  connection  with  alcohol  or 
substance  abuse  evaluation  or 
counseling.  As  used  in  this  rule,  the  EAP 
Coimselor  owes  a  duty  to  the  railroad  to 
make  an  honest  and  fully  informed 
evaluation  of  the  condition  and  progress 
of  as  employee. 

(g)  FRA  Representative  means  the 
Associate  Administrator  for  Safety, 
FRA,  and  the  Associate  Administrator's 
delegate,  including  any  safety  insi>ector 
employed  by  the  Federal  Railroad 

.    Administration  and  any  qualified  state 
railroad  safety  inspector  acting  under 
part  212  of  this  chapter. 

(h)  Instructor  Operator  means  a 
person  who: 

(1)  Is  a  qualified  locomotive  operator 
under  this  part; 

(2)  Has  been  selected  by  the  railroad 
to  teach  others  proper  train  handling 
procedures;  and 

(3]  Has  demonstrated  an  adequate 
knowledge  of  the  subjects  imder 
instruction. 

(i)  Joint  Operations  means  rail 
operations  conducted  by  more  them  one 
railroad  on  the  same  track  regardless  of 
whether  such  operations  are  the  result 
of: 

(1)  Contractual  arrangement  between 
the  railroads, 

(2)  Order  of  a  governmental  agency  or 
a  court  of  law,  or 

(3)  Any  other  legally  binding  directive, 
(j)  Knowingly  means  having  actual 

knowledge  or  the  knowledge  presumed 
to  be  possessed  by  a  reasonable  person 
who  acts  in  such  circimistances 
including  knowledge  obtained  from  the 
exercise  of  due  care. 


(k]  Locomotive  means  a  piece  of  on- 
track  equipment,  other  than  hi-rail  or 
speciahzed  maintenance  equipment— 

(1)  With  one  or  nrare  (propelling 
motors  designed  lor  moving  other 
equipment; 

(2)  With  one  or  more  propelling 
motors  designed  to  carry  freight  or 
passengers  or  both;  or 

(3)  Without  propelling  motors  but  with 
one  or  more  control  stands. 

0)  Locomotive  operator  means  any 
person  who  moves  a  locomotive  or 
group  of  locomotives  regardless  of 
whether  they  are  coupled  to  other  rolling 
equipment  except 

(1)  a  person  who  moves  a  locomotive 
or  group  of  locomotives  within  the 
confines  of  a  locomotive  repair  or 
servicing  area  as  defined  in  49  CFR  216.5 
(Dior 

(2)  A  person  who  moves  a  locomotive 
or  group  of  locomotives  for  distances  of 
less  than  100  feet  and  this  incidental 
movement  of  a  locomotive  or 
locomotives  is  for  inspection  or 
maintenance  purposes. 

(m)  Medical  examiner  means  a  person 
licensed  as  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  as  a  physician's 
assistant 

(n)  Newly  Hired  Employee  is  any 
person  who  is  hired  with  no  prior 
railroad  experience,  or  one  with  less 
than  one  year  of  experience  in 
transportation  service  on  that  railroad 
or  another  railroad. 

(0)  Railroad  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rail  or  electromagnetic  guideways, 
including: 

(1)  Commuter  or  other  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburban  area  and 

(2)  High  speed  ground  transportation 
systems  that  connect  metropolitan 
areas,  without  regard  to  whether  they 
use  new  technologies  not  associated 
with  traditional  railroads. 

Such  term  does  not  include  rapid  transit 
operations  within  an  tirban  area  that  are 
not  connected  to  the  general  railroad 
system  of  transportation. 

(p)  Railroad  Officer  means  any 
supervisory  employee  of  a  railroad. 

(q)  Segment  means  any  portion  of  a 
railroad  assigned  to  the  supervision  of 
one  superintendent  or  equivalent 
transportation  officer. 

(r)  Type  1  Simulator  means  a  replica 
of  the  control  compartment  of  a 
locomotive  with  all  associated  control 
equipment  that 

(1)  Functions  in  response  to  a  person's 
manipulation  and  causes  the  gauges 
associated  with  such  controls  to 
appropriately  respond  to  the 
consequences  of  that  manipulation; 


(2)  Pictorially  illustrates  the  route  to 
betaken; 

(3)  Craphically  and  physically 
illustrates  the  consequences  of  control 
manipulations  in  terms  of  their  effect  on 
train  speed,  braking  capacity,  and  in- 
train-f(wce  levels  throughout  the  train; 
and 

(4)  Is  computer  enhanced  so  that  it 
can  be  programed  for  specific  train 
consists  and  the  known  physical 
characteristics  of  the  line  pictorially 
illustrated. 

(s)  Type  2  Simulator  means  a  rei^ica 
of  the  control  equipment  for  a 
locomotive  that 

(1)  Functions  in  response  to  a  person's 
manipulation  and  causes  the  gauges 
associated  with  such  controls  to 
appropriately  respond  to  the 
consequences  of  that  manipulation: 

(2)  GraphicaUy  illustrates  the  route  to 
be  taken; 

(3)  GraphicaUy  illustrates  the 
consequences  of  control  manipulations 
in  tOTms  of  their  effect  on  train  speed 
braking  capacity,  and  in-train-force 
levels  throughout  the  train;  and 

(4)  Is  computer  enhanced  so  that  it 
can  be  programed  for  specific  train 
consists  and  the  known  physical 
characteristics  of  the  line  pictorially 
illustrated. 

S24a7    Walvar*. 

(a)  Any  person  may  petition  the 
Federal  Railroad  Administration  for  a 
waiver  of  compliance  with  any 
requirement  prescribed  in  this  part 

(b)  Each  petition  for  a  waiver  imder 
this  section  must  be  filed  in  the  manner 
and  contain  the  information  required  by 
part  211  of  this  chapter. 

(c)  If  the  Administrator  finds  that 
waiver  of  comphance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  he  or  she  may  grant  the  waiver 
subject  to  any  conditions  he  deems 
necessary. 

S  240.9    Consaquencas  for  noncomplianca. 

(a)  Any  person  (including  a  railroad, 
and  any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $2^,  but  not  more  than 
$10,000  per  violation,  except  that 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and,  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 


50926  Federal  Re^ster  /  Vol.  54,  No.  236  /  Monday.  December  11.  1989  /  Proposed  Rules 


separate  o^ense.  Appendix  A  contains  a 
schedule  of  civil  penalty  amounts  used 
in  connection  with  this  rule. 

(b)  Any  person  (including  a  railroad, 
and  any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  may  be  subject  to 
disqualification  from  all  safety  sensitive 
service  in  accordance  with  part  209  of 
this  chapter. 

(c)  Any  person  (including  a  railroad, 
and  any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  raib-oad) 
who  knowingly  and  wilfully  falsifies  any 
reoord  required  by  part  in  violation  of 

S  240.103  or  I  240.105  may  be  subject  to 
criminal  penalties  under  the  provisions 
of45U.S.C43a 

Subpart  B— Railroad  Responsibilities 

{  240.1 1    OualiflMl  operators  rsqulrsd. 

(a)  After .  no  railroad  subject 

to  this  part  shall  permit  or  require  any 
person  to  operate  a  locomotive  unless 
that  person  is  certified  as  a  qualified 
operator  under  the  provisions  of  this 
part  and  has  been  issued  a  certificate 
that  complies  with  the  provisions  of 

S  240.101. 

(b)  At  an  interval  of  not  to  exceed 
thirty  six  months,  each  railroad  shall 
recertify  that  an  individual  is  a  qualified 
locomotive  operator.  That  interval  shall 
be  measured  from  the  date  of  the  initial 
certification  or  from  the  date  of  each 
subsequent  recertification. 

(c)  If  a  railroad  relies  on  a 
certification  made  by  another  railroad, 
under  the  provisions  of  subptut  C  of  this 
part  the  interval  shall  be  measured  from 
the  date  the  first  railroad  rendered  its 
decision. 

(d)  Except  where  interim 
determinations  may  be  made  under 
subpart  D  of  this  part  in  order  to  certify 
or  recertify  any  person  as  a  qualified 
operator,  each  railroad  shall  make  the 
determinations  required  by  subpart  C  of 
this  part 

{  240.13    Designation  of  classes  of  , 

operstor  services. 

(a)  Each  railroad  shall  designate  in  its 
certificate  which  of  the  five  classes  of 
operations,  provided  for  in  paragraph  (b) 
of  this  section,  that  it  determines  an 
individual  is  qualified  to  perform. 

(b)  There  shall  be  five  classes  of 
qualified  operators: 

(1)  Unlimited  train  service  operators, 

(2)  Terminal  train  service  operators, 

(3)  Restricted  train  service  operators, 

(4)  Locomotive  servicing  operators, 
and 

(5)  Student  operators. 


(c)  The  following  operational 
constraints  apply  to  each  class  of 
operator  certificate: 

(1)  Unlimited  train  service  operators 
may  operate  locomotives  singly  or  in 
multiples  and  may  move  them  wnth  or 
without  cars  coupled  to  them  during  any 
train  operations  including  those  that 
exceed  the  limitations  for  movements 
prescribed  for  Terminal  and  Limited 
train  service  operators. 

(2)  Terminal  train  service  operators 
may  operate  locomotives  singly  or  in 
multiples  and  may  move  them  with  or 
without  cars  coupled  to  them  during 
operations  that  are  limited  to  switching 
cars,  making  up  and  breaking  up  trains, 
and  the  movement  of  trains  where  the 
movements  do  not  exceed  the  definition 
of  a  yard  or  transfer  train  movement 
contained  in  49  CFR  232.13(e)(1). 

(3)  Restricted  train  service  operators 
may  operate  locomotives  singly  or  in 
multiples  and  may  move  them  with  or 
without  cars  coupled  to  them  provided 
that  during  operations: 

(i)  Speeds  do  not  exceed  20  mph: 
(ii)  No  more  thain  30  cars  are  coupled 

to  the  locomotive(s)  at  any  one  time; 

and 
(iii)  No  more  than  one  train  is  being 

operated  on  the  same  line  segment 

(4)  Locomotive  servicing  operators 
may  only  operate  locomotives  singly  or 
in  multiples  but  may  not  move  cars. 

(5)  Student  operators  may  only 
operate  under  direct  and  immediate 
supervision  of  an  instructor  operator. 

(240.15    Exceeding  classification  limits 
prohibited. 

No  railroad  shall  permit  or  require  a 
certified  locomotive  operator  to  perform 
a  type  of  service  that  exceeds  the  limits 
as  set  forth  in  {  240.13  for  his  or  her 
operational  classification. 

S24ai7    Additional  limitations  on  service. 

(a)  Each  railroad  is  authorized  to 
impose  additional  operational 
restrictions  on  the  service  a  qualified 
train  service  operator  may  perform 
beyond  those  identified  in  S  240.15. 

(b)  No  railroad  shall  permit  or  require 
a  locomotive  operator  to  operate  a 
locomotive  or  train  that  would  cause 
that  person  to  exceed  such  additional 
operational  restrictions  imposed  by  the 
railroad. 

1240.19    Famlllartzatton  wttti  physical 
charactertstice. 

(a)  No  railroad  shall  permit  or  reqiiire 
a  certified  locomotive  operator  to 
operate  a  locomotive  or  train  over  its 
operational  territory  or  any  segment  of 
that  territory  unless  that  person  has 
demonstrated  familiarity  with  the 
physical  characteristics  of  the  relevant 
operational  territory. 


(b)  The  following  actions  constitute 
demonstrating  familiarity  with  the 
physical  characteristics: 

(1)  Operation  of  trains  over  the  entire 
territory  prior  to  the  effective  date  of 
this  rule  (for  operators  covered  by 
subpart  D)  or  as  part  of  a  training 
program  (for  student  operators), 
provided  that  no  more  than  one  year  has 
elapsed  since  the  person  last  operated  a 
train  over  the  territory;  or 

(2)  Attendance  at  a  supplemental 
training  program  that  complies  with 
S  240.67(a). 

Subpart  C— Basis  for  Qualification 
Determinations  .  i 

S  240.21    Qualification  determinations 
required  for  operators. 

(a)  Except  where  the  interim 
certification  permitted  by  subpart  D  of 
this  part  applies,  prior  to  certifying  any 
individual  as  an  operator  for  any  class 
of  service,  each  a  railroad  shall 
determine: 

(1)  That  the  individual  meets  the 
visual  and  hearing  acuity  standards  of 
8  240.43;  and 

(2)  That  the  individual  meets  the 
eligibility  requirements  of  S  240.57; 

(b)  In  addition  to  complying  with 
paragraph  (a)  of  this  section,  prior  to 
certifying  any  individual  as  a  qualified 
locomotive  servicing  operator  or  any 
class  of  train  service  operator,  each 
raiboad  shall  determine: 

(1)  That  the  individual  has  the 
necessary  knowledge,  as  demonstrated 
by  successfully  completing  a  test  that 
meets  the  requirements  of  8  240.71  or 

8  240.77; 

(2)  That  the  individual  has  the 
necessary  operating  performance  skills 
which  have  been  established  for  the 
class  of  service  which  that  person  will 
be  performing,  as  demonstrated  by 
successfully  completing  an  operational 
performance  test  that  meets  the 
requirements  of  8  240.81  or  8  240.67;  and 

(3)  That  the  individual  is  familiar  with 
the  physical  characteristics  of  the 
territory  on  which  he  or  she  will  operate 
in  accordance  with  the  requirements  of 
8  240.19;  and 

(4)  Except  with  regard  to  operators 
who  are  being  recertified,  that  the 
individual  has  successfully  completed  a 
training  program  under  8  240.B3  for  the 
class  of  service  he  or  she  is  being 
certified  for. 

(c)  A  railroad  may  certify  a  student 
operator  as  either  a  locomotive  servicing 
operator  or  a  train  service  operator 
without  further  review  of  their  medical 
or  driver  records  required  under 
paragraph  (a)  of  this  section  if: 
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(1)  The  person  successfully  completed 
a  training  program  that  complies  with 
88  240.61  and  240.63;  and 

(2)  A  period  of  not  more  than  twenty- 
four  months  has  elapsed  since  the 
student  operator  certification  was 
issued. 

$240.23    Ousttflcation  determinations 
required  for  operators  performing  In  Joint 
operations  territory. 

(a)  Each  railroad  that  is  responsible 
for  controlling  the  conduct  of  joint 
operations  with  another  railroad  may 
certify  a  person  as  a  qualified 
locomotive  operator  for  the  purposes  of 
joint  operations  either  by  making  the 
determinations  required  by  8  240.21  or 
by  relying  on  the  certification  issued  by 
another  railroad  under  that  section. 

(b)  If  the  controlling  raib-oad  relies  on 
the  certification  issued  by  another 
railroad,  the  controlling  railroad  shall 
determine: 

(1)  That  the  person  has  been  certified 
as  a  quahfied  operator  under  the 
provisions  of  this  part  by  the  railroad 
which  employs  that  individual; 

(2)  That  the  person  certified  as  a 
locomotive  operator  by  the  other 
railroad  has  the  necessary  knowledge 
concerning  the  controlling  railroad's 
operating  rules; 

(3)  That  the  person  certified  as  a 
locomotive  operator  by  the  other 
railroad  has  the  necessary  operating 
skills  concerning  the  joint  operations 
territory,  and 

(4)  That  the  person  certified  as  a 
locomotive  operator  by  the  other 
railroad  has  the  necessary  familiarity 
with  the  physical  characteristics  for  the 
joint  operations  tenitory. 

8  240.25    ReltarKe  on  determinations  by 
ottier  railroads. 

After .  any  railroad  that  is 

considering  certification  of  an  individual 
as  a  qualified  operator  may  give  full 
faith  and  credit  to  determinations  made 
by  another  railroad  concerning  that 
person's  qualifications  provided  that 

(a)  Those  determinations  are  current 
within  the  provisions  of  8  240.11; 

(b)  The  person  receives  training  on 
and  visually  observes  the  physical 
characteristics  of  the  new  territory  in 
accordance  with  8  240.67;  and 

(c)  The  person  has  the  necessary 
knowledge  concerning  its  ope^ng 
rules. 

8  240.27    ReHance  on  ottier  qualification 
requirements. 

(a)  A  railroad  that  conducts  joint 
operations  with  a  Canadian  railroad 
may  certify,  for  the  purposes  of 
compliance  with  this  Part  that  a 
locomotive  operator  is  a  qualified 
operator  provided  it  determines  that 


(1)  The  operator  is  employed  by  the 
Canadian  railroad;  and 

(2)  The  operator  meets  or  exceeds  the 
qualifications  standards  of  the  Canadian 
Transport  Commission  for  such  service. 

(b)  Any  Canadian  railroad  that  is 
required  to  comply  with  this  regulation 
may  certify  that  a  locomotive  operator  is 
a  qualified  operator  for  the  purpose  of 
compliance  with  this  part  provided  it 
determines  that 

(1)  The  operator  is  employed  by  the 
Canadian  railroad;  and 

(2)  The  operator  meets  or  exceeds  the 
qualifications  standards  of  the  Canadian 
Transport  Commission  for  such  service. 

Subpart  D— Interim  Qualification 
Presumed 

8  240.31    Interim  preeumption  of 
qualflcations  (grartdfattwrlng  of  existing 
operators). 

(a)  Each  railroad  in  operation  on 
.  (the  effective  date  of  this  rule 


'! 


may  certify  that  any  individual 
employed  by  it  on  that  date  is  a 
"qualified  operator"  for  the  purpose  of 
compliance  with  this  part  provided  that 
the  railroad: 

(1)  Has  previously  considered  that 
person  qualified  to  operate  a  locomotive 
on  the  basis  of  that  person's  training  or 
experience;  and 

(2)  Identifies  that  person  in 
accordance  with  8  240.107,  including 
identification  of  the  class  or  type  of 
service  that  person  is  considered 
quahfied  to  perform  in  accordance  with 
those  established  in  8  240.13. 

(b)  No  railroad  shall  permit  or  require 
a  grandfathered  operator  to  perform 
locomotive  or  train  service  duties  after 
that  date  (i.e.,  36  months  after  the 
effective  date  of  this  rule)  unless  that 
person  has  been  determined  to  be 
qualified  in  accordance  with  procedures 
that  comply  with  8  240.21. 

8  240.33    Interim  presumptions  for  Joint 
operations. 

(a)  Each  railroad  which  controls  joint 
operations  and  is  in  operation  on  the 
effective  date  of  this  mie,  may  certify 
that  an  individual  is  a  qualified  operator 
for  joint  operational  purposes  provided 
that 

(1)  This  person  is  employed  by 
another  railroad  on  that  date; 

(2)  This  person  is  deemed  by  the 
employing  railroad  to  be  a  "qualified 
operator"  under  the  provisions  of  this 

part 

(3)  The  railroad  responsible  for  the 
control  of  the  joint  operations  has 
previously  considered  this  person 
qualified  to  operate  a  locomotive  on  its 
trackage;  and 

(4)  The  railroad  identifies  this  person 
in  accordance  with  6  240.107. 


(b)  No  railroad  shaU  permit  or  require 
an  operator  certified  under  paragraph 
(a)  of  this  section  to  perform  locomotive 

or  train  service  after (i.e..  38 

months  after  the  effective  date  of  this 
rule)  unless  that  person  has  been 
determined  to  be  qualified  in 
accordance  with  the  requirements  of 
subpart  C  of  this  part 

Subpart  E-4ledical  Qualtflcation 
Decisions 

8  240.41    Determlnattons  required. 

(a)  Each  railroad  shall  determine  that 
any  individual  it  certifies  under 

8  240.11(al  to  be  a  qualified  locomotive 
operator  has  visual  acuity  and  hearing 
acuity  that  meets  or  exceeds  the  levels 
prescribed  in  8  240.43. 

(b)  In  order  to  make  the  determiixation 
required  under  paragraph  (a)  of  this 
section,  the  certifying  railroad  shall 
possess  a  medical  examiner's  certificate 
that  the  individual  has  been  medically 
examined  and  meets  these  acuity 
standards. 

8240.43    Acuity  standards. 

(a)  Each  locomotive  operator  shall 
have  visual  acuity  that  meets  or  exceeds 
the  following  thresholds: 

(1)  For  distant  viewing  either 

(!)  Distant  visual  acuity  of  at  least 
20/40  (Snellen)  in  each  eye  without 
corrective  lenses,  or  / 

(ii)  Distant  visual  acuity  separately 
corrected  to  at  least  20/40  (Snellen)  with 
corrective  lenses  and  distant  binocular 
actilty  of  at  least  20/40  (Snellen)  In  both 
eyes  with  or  without  corrective  lenses; 

(2)  A  field  of  vision  of  at  least  70 
degrees  in  the  horizontal  meridian  in 
each  eye;  and 

(3)  lie  ability  to  recognize  and 
distinguish  between  the  colors  of 
signals. 

(b)  Each  locomotive  operator  shall 
have  hearing  acuity  that  meets  or 
exceeds  the  following  thresholds: 

(1)  If  tested  by  use  of  an  audiometric 
device  (catibrated  to  American  National 
Standard  Z24.5-1951).  the  person  does 
not  have  an  average  hearing  loss  in  the 
better  ear  greater  than  40  decibels  at  500 
Hz.  1.000  Hz.  and  2,000  1  Iz  with  or 
without  use  of  a  hearing  aid:  or 

(2)  If  tested  without  use  of  an 
audiometric  device,  the  person  perceives 
a  forced  whisper  in  the  better  ear  at  not 
less  than  5  feet  with  or  without  use  of  a 
hearing  aid. 

8  240j45    Acuity  examinations  required. 

(a)  Any  examination  required  for 
compliance  with  8  240.43  shall  be 
performed  by  a  medical  examiner 
except  that 
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(1)  A  licensed  optometrist  may 
perform  the  portion  of  the  examination 
that  pertains  to  visual  acuity;  and 

(2)  A  licensed  audiologist  may 
perform  the  portion  of  the  examination 
that  pertains  to  hearing  acuity. 

(b)  The  examination  required  for 
compliance  with  §  240.41  shall  be 
performed  within  90  days  preceding  and 
at  the  same  intervals  as  that  prescribed 
for  the  initial  certification  and  any 
subsequent  certifications  made  in 
compliance  with  S  240.11. 

(c)  The  results  of  the  examination 
shall  be  doamiented  in  writing  and 
either  the  original  or  a  copy  shall  be 
maintained  by  the  railroad  under  the 
provisions  of  S  240.105. 

(d)  If  the  examination  discloses  that 
the  person  needs  either  corrective  lens 
and/or  a  hearing  aid  to  meet  the 
thresholds  acuity  levels  established  in 
S  240.43.  that  fact  shall  be  noted  on  the 
certificate  issued  under  the  provisions  of 
(  240.101  and  the  operator  shall  wear 
the  relevant  device  while  operating  a 
locomotive  or  train. 

Subpart  F— Ellgibiltty  Decislont 

S  24051    Railroa<f  •  duty  to  obtain  and 
•valuata  Information  concaming  prior 
conduct 

(a)  Each  railroad  shall  obtain 
Information  concerning  the  prior 
conduct  of  an  individual  before  making 
a  certification  or  recertification  decision 
under  subpart  C  of  this  part  The 
information  shall  include  data 
concerning  that  person's  prior  conduct 
as  a  railroad  employee  and  the  prior 
conduct  of  that  Individual  as  an 
operator  of  a  motor  vehicle  during  the  60 
months  preceding  this  evaluation. 

(b)  Nothing  in  this  section  shall  be 
deemed  as  imposing  a  duty  or 
requirement  that  a  person  have  prior 
railroad  employment  experience  or 
obtain  a  motor  vehicle  driver's  license  in 
order  to  become  a  quahfied  locomotive 
operator. 

(c)  Each  railroad  shall  evaluate  the 
information  obtained  in  accordance 
with  paragraph  (a)  of  this  section  and 
determine  that  any  person  it  certifies 
under  the  provisions  of  subpart  C  as  a 
qualified  operator  meets  the  eligibility 
requirements  prescribed  in  S  240.57. 

(d)  Each  railroad  shall  review  the 
information  it  has  compiled  concerning 
a  prospective  operator's  conduct  as  its 
employee  and/or  the  information 
furnished  by  any  other  railroad,  if  the 
prospective  operator  was  employed  by 
any  another  railroad. 

(e)  All  information  concerning  an 
individual's  prior  railroad  employment 
conduct  that  a  railroad  will  consider  in 
making  an  eligibility  determination 


imder  this  subpart  shall  be  reduced  to 
writing  prior  to  its  being  considered  by 
the  railroad. 

(f)  Each  railroad  shall  review: 

(1)  The  information  compiled  by  any 
state  agency  that  issued  or  reissued  the 
prospective  operator  a  motor  vehicle 
driver  hcense  in  the  last  five  years  and 
furnished  by  the  agency  in  accordance 
with  S  240.52(b)(1): 

(2)  The  information  furnished  as  the 
result  of  the  National  Driver  Register 
check  performed  in  accordance  with 

S  240.52(b)(2):  and 

(3)  The  information  furnished  as  the 
result  of  compliance  with  paragraph  (g) 
of  this  section,  if  the  National  Driver 
Register  check  reveals  the  existence  of 
additional  information,  provided  by  a 
state  agency  other  than  the  state  agency 
or  agencies  that  issued  the  prospective 
operator  a  license  within  the  last  5  years 
which  potentially  relates  to  the 
prospective  operator. 

(g)  If  it  receives  information  from  a 
driver  licensing  agency  or  the  National 
Highway  Traffic  Safety  Administration, 
as  the  result  of  performance  of  a 
National  Driver  Register  check  in 
compliance  with  i  240.52(b)(2),  that 
additional  information  may  exist  in  the 
files  of  a  state  agency  not  contacted 
binder  9  240.52(b)(1)  concerning  a  person 
being  considered  for  certification  or 
recertification.  a  railroad  shall 

(1)  Request  in  writing,  that  the  chief 
of  the  driver  licensing  agency  or 
agencies  which  compiled  the 
information  provide  a  copy  of  that 
agency's  available  information 
concerning  the  prospective  operator  to 
the  railroad; 

(2)  Take  any  additional  action 
required  by  State  or  Federal  law  to 
obtain  that  additional  information 
concerning  the  prospective  operator's 
driving  record;  and 

(3)  Upon  receipt  of  that  additional 
information,  verify  that  the  information 
does  relate  to  the  prospective  operator 
through  comparison  of  physical 
description,  photographs  or  handwriting 
comparisons. 

(h)  Prior  to  evaluating  any  records 
concerning  prior  conduct  by  an 
individual  obtained  in  compliance  with 
this  section,  each  railroad  shall  give  the 
person  seeking  to  be  certified  an 
opportimity  to  review  such  record  or 
records  if  that  record(8)  contains 
information  of  the  type  identified  in 
SS  240.53  and/or  240.55  which  could 
provide  a  basis  for  determining  that  the 
individual  does  not  meet  to  eligibility 
criteria  of  S  240.57. 

(i)  Any  person  who  must  be  given 
access  to  a  record  or  records  imder 
paragraph  (h)  of  this  section  shall  be 
given  an  opportunity  to  comment  on  that 


record(s)  in  writing,  if  the  person  so 
desires  prior  to  the  railroad's  evaluation 
of  the  record(8).  Any  such  comment 
shall  be  retained  by  the  railroad  in 
accordance  with  S  250.103. 

240.52    Indlvldual't  duty  to  furnish  motor 
vaMcto  operator  Ucanslng  records. 

(a)  Each  person  seeking  certification 
or  recertification  under  this  part  shall: 

(1)  Take  the  actions  required  by 
paragraphs  (b)  through  (f)  of  this  section 
to  make  information  concerning  his  or 
her  driving  record  available  to  the 
railroad  that  is  considering  such 
certification  or  recertification;  and 

(2)  Take  any  additional  actions, 
including  providing  any  necessary 
consent  required  by  State  or  Federal 
law  to  make  information  concerning  his 
or  her  driving  record  available  to  that 
railroad. 

(b)  Each  person  seeking  certification 
or  recertification  under  this  part  shall: 

(1)  Request  in  writing,  that  the  chief 
of  the  driver  licensing  agency,  identified 
in  paragraph  (c)  of  this  section,  provide 
a  copy  of  that  agency's  available 
information  concerning  his  or  her 
driving  record  to  the  railroad  that  is 
considering  such  certification  or 
recertification;  and 

(2)  Request  in  accordance  with  the 
provisions  of  paragraph  (d)  or  (e)  of  this 
section,  that  a  check  of  the  National 
Driver  Register  be  performed  to  identify 
additional  information  concerning  his  or 
her  driving  record  and  that  any  resulting 
information  be  provided  to  that  railroad. 

(c)  Each  person  shall  request  the 
information  required  under  paragraph 
(b)(1)  of  this  section  from: 

(1)  The  chief  of  the  driver  licensing 
agency  which  last  issued  that  person  a 
driver's  license;  and 

(2)  The  chief  of  the  driver  licensing 
agency  of  any  other  state  or  states  that 
issued  or  reissued  him  or  her  a  driver's 
license  within  the  preceding  five  years. 

(d)  Each  person  shall  request  the 
information  required  under  paragraph 
(b)(2)  of  this  section  from  the  Chief, 
National  Driver  Register,  National 
Highway  TraHic  Safety  Administration. 
400  Seventh  Street  SW..  Washington, 
DC  20590  in  accordance  with  the 
procedures  contained  in  Appendix  B 
unless  the  person's  motor  vehicle 
driving  license  was  issued  by  one  of  the 
driver  licensing  agencies  identified  in 
Appendix  C. 

(e)  If  the  person's  motor  vehicle 
driving  license  was  issued  by  one  of  the 
driver  licensing  agencies  identified  in 
Appendix  C  the  person  shall  request  the 
chief  of  that  driver  licensing  agency  to 
perform  a  check  of  the  National  Driver 
Register  for  the  possible  existence  of 


II 


Federal  Register  /  Vol.  54,  No.  236  /  Monday,  December  11,  1^89  /  Proposed  Rules'  50920 


additional  information  concerning  his  or 
her  driving  record  and  to  provide  the 
resulting  information  to  the  railroad. 

(f)  Any  person  who  has  never 
obtained  a  motor  vehicle  driving  license 
shall  notify  the  railroad  of  that  fact  in 
writing  and  is  not  required  to  comply 
with  the  provisions  of  paragraph  (b). 

(g)  The  request  required  for 
compliance  with  paragraph  (a)  of  this 
section  shall  be  performed  within  the  90 
days  preceding  and  at  the  same  interval 
as  that  prescribed  for  the  initial 
certification  and  any  subsequent 
certifications  made  in  compliance  with 
S  240.11  of  this  part. 


i  240.53. 
motor 


>3Jltonat)ona  on  consideration  of 
jinicWlJcen&Ing  data. 

(a)  t\^en  €\  aiuating  a  person's  motor 
vehicle  driving  record,  a  railroad  shall 
not  consider  information  concerning 
motor  vehicle  driving  incidents  that 
occurred  more  than  60  months  before 
the  month  in  which  the  railroad  is 
making  its  certification  decision. 

(b)  A  railroad  shall  only  consider 
information  concerning  the  following 
types  of  motor  vehicle  incidents: 

(1)  A  conviction  for,  or  state  action  for 
cause  to  cancel  revoke,  suspend,  or 
deny  a  motor  vehicle  drivers  license  for 
operating  a  motor  vehicle  while  under 
the  influence  of  or  impaired  by,  alcohol 
or  a  controlled  substance; 

(2)  A  conviction  for,  or  state  action  for 
cause  to  cancel,  revoke,  suspend,  or 
deny  a  motor  vehicle  driver's  license  for 
refusal  to  undergo  such  testing  as  is 
required  by  State  law  when  a  law 
enfoccement  official  seeks  to  determine 
whether  a  person  is  operating  a  vehicle 
wmle  under  the  influence  of  alcohol  or  a 
CQntroUed  substance. 

1(3)  A  conviction  for  any  of  the 
following  serious  traffic  violations: 

(i)  Excessive  speeding  involving  any 
charge  of  operating  at  more  than  15 
miles  per  hour  or  more  above  the  posted 
speed  limit; 

(ii)  Reckless  driving,  as  defined  by 
State  law,  local  law  or  regulation; 

(iii)  A  moving  violation  of  State  law  or 
local  law  arising  in  connection  with  a 
fatal  traffic  accident;  and 

(iv)  Driving  with  a  revoked  or 
suspended  license. 

(c)  No  railroad  shall  assign  numerical 
weights  for  the  purposes  of  S  240.57  to 
motor  vehicle  Incidents  of  the  type 
identified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  if: 

(1)  An  EAP  counselor  conducts  a 
review  under  the  provisions  of  S  240.59; 
and 

(2)  The  EAP  counselor  finds  that  the 
event(8]  was  followed  by  an  appropriate 
course  of  counseling  or  treatment 


(d)  The  individual  seeking 
certification  or  recertification  has  the 
burden  of  convincing  the  EAP  counselor 
of  the  nature,  duration  and  effectiveness 
of  that  counseling  and  the  finding  of  the 
EAP  counselor  will  not  be  disturbed. 

S  240.55    Umitstlons  on  consideration  of 
railroad  employment  data. 

(a)  When  evaluating  a  person's 
railroad  employment  record  a  railroad 
shall  not  consider  information 
concerning  prior  railroad  performance  of 
safety  duty  incidents  that  occurred  more 
than  60  months  before  the  month  in 
which  the  railroad  is  making  it's 
certification  decision. 

(b)  A  railroad  shall  only  consider 
information  concerning  the  following 
types  of  safety  duty  incidents: 

(1)  Any  finding  that  the  person  used  or 
possessed  alcohol  or  a  controlled 
substance  while  assigned  by  a  railroad 
to  perform  service; 

(2)  Any  finding  that  a  person  reported 
for,  went  on.  or  remained  on  duty  in 
covered  service  while  under  the 
influence  of  or  impaired  by  alcohol  or  a 
controlled  substance; 

(3)  Any  finding  that  a  person  refused 
to  cooperate  in  providing  a  blood  or 
urine  sample  as  required  by  part  219  of 
this  chapter, 

(4)  Any  finding  that  a  person,  while 
performing  service  as  a  locomotive 
operator  was  responsible  for 

(i)  Permitting  a  locomotive  or  train  to 
operate  at  a  speed  that  exceeded  the 
maximum  authorized  limit  by  10  miles 
per  hour  or  more  or  exceeded  the 
maximimi  speed  by  more  than  one  half 
of  the  authorized  speed,  which  ever  is 
less; 

(ii)  Permitting  a  locomotive  or  train  to 
pass  any  signal  that  requires  a  complete 
stop  before  passing  it 

(iii)  Failing  to  comply  with  any 
mandatory  directive  by  entering  a 
segment  of  track  without  authority;  and 

(iv)  Failing  to  comply  with  the 
prohibitions  of  part  218  of  this  chapter 
by  wilfully  tampering  with  a  safety 
device. 

(5)  Any  finding  that  while  performing 
service  related  to  the  operation  of  trains 
and  directly  responsible  for  compliance, 
a  person  failed  to  comply  with  any 
mandatory  directive  concerning  the 
operation  of  a  train  that  involved  an^^of 
the  following: 

(i)  Operation  of  a  locomotive  or  train 
at  a  speed  that  exceeded  the  maximum 
authorized  limit  by  10  miles  per  hour  or 
more  than  half  of  the  authorized  speed; 

(ii)  Permitting  a  locomotive  or  train  to 
pass  any  signal  that  requires  a  complete 
stop  before  passing  it 

(iii)  Entering  a  segment  of  track 
without  authority; 


(iv)  Failure  to  protect  a  locomotive  or 
train  as  required  by  a  carrier  operating 
rule  that  is  consistent  with  49  CFR 
2ia37; 

(v)  Misalignment  of  a  switch  or 
operation  of  switch  under  a  train; 

(vi)  Failure  to  secure  a  handbrake  or  a 
sufficient  number  of  handbrakes;  and 

(vii)  Failure  to  comply  with  the 
prohibitions  of  part  218  of  this  chapter 
by  wilfully  tampering  with  a  safety 
device. 

(c)  No  railroad  shall  assign  numerical 
weights  for  the  purposes  of  S  240.57  to 
railroad  performance  of  safety  duty 
incidents  of  the  type  identified  in 
paragraph  (b)  of  this  section,  if. 

(1)  An  EAP  counselor  conducts  a 
review  under  the  provisions  of  S  240.59; 
and 

(2)  The  EAP  counselor  finds  that  the 
event(s)  was  followed  by  an  appropriate 
course  of  counseling  or  treatment 

(d)  The  individual  seeking 
certification  or  recertification  has  the 
burden  of  convincing  the  EAP  counselor 
of  the  nature,  duration  and  effectiveness 
of  that  counseling  and  the  finding  of  the 
EAP  counselor  will  not  be  disturbed. 

S240.57    RalroadevahMtlonofthe 
consequences  Of  Kiversa  ■iiuiiiwuufL 

(a)  Except  for  incidents  for  which  an 
EAP  counselor  has  made  a  finding  of 
acceptable  counseling  or  treatment 
imder  S  240.59,  any  incident  identified  in 
either  paragraphs  (b)(1)  or  (b)(2)  of 

S  240.53  or  {  240.55,  shall  be  assigned  a 
value  of  3  points  for  the  purpose  of 
evaluating  their  significance  under  this 
part 

(b)  Any  incident  identified  in  S  240.53 
(b)(3)  shall  be  assigned  a  value  of  two 
points  for  the  purpose  of  evaluating  their 
significance  under  this  part 

(c)  Each  railroad  shall  evaluate  the 
significance  of  any  such  incidents  in 
accordance  with  die  following 
provisions: 

(1)  Any  individual  who  has 
accumulated  less  than  six  points  shall 
not  determined  to  be  ineligible  to  be  a 
locomotive  operator  under  this  part 

(2)  Any  individual  who  has 
accumulated  six  points  may  be 
determined  to  be  eligible  to  be  a 
locomotive  operator  but  that 
certification  shall  be  conditioned  on 
adherence  to  requirements  imposed  in 
compliance  with  S  240.59; 

(3)  Any  person  who  has  accumulated 
more  than  six  points  shall  be 
determined  to  be  ineligible  to  be  a 
locomotive  operator  under  this  part  until 
5  years  have  elapsed  since  the 
occurrence  of  the  most  recent  incident 
and 
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(4)  Any  jierson  who  has  accumulated 
more  than  six  points  and  this  is  the 
second  time  that  the  individual  has 
accimiulated  more  than  six  points,  shall 
be  determined  to  be  ineligible  under  this 
part. 

$24059    Conditlonai  certifications. 

(a)  Any  person  who  has  been  involved 
in  any  incident  identified  in  paragraphs 
(b)(1)  or  (b)(2)  of  S  240.53  and/or 
paragraphs  (b)(1)  through  (3)  of  9  240.55 
shall  not  be  certiJBed  as  a  locomotive 
operator  until  that  person  has  been 
evaluated  by  an  EAP  counselor  to 
determine: 

(1)  If  the  incident  was  followed  by  an 
appropriate  course  of  counseling  or 
treatment:  and 

(2)  If  the  person  is  currently  affected 
by  a  psychological  or  physical 
dependence  on  one  or  more  controlled 
substances  or  by  another  identifiable 
and  treatable  mental  or  physical 
disorder  involving  abuse  of  alcohol  or 
drugs  as  a  primary  manifestation. 

(b)  Prior  to  being  certified  any  person 
identified  in  paragraph  (a)(2)  of  this 
section  shall  have  successfully 
completed  any  course  of  counseling  or 
treatment  determined  to  be  necessary 
by  the  EAP  counselor  prior  to 
performing  any  service  as  a  locomotive 
operator  as  provided  for  under  part  219 
of  this  chapter. 

(c)  Any  person  identified  in  paragraph 
(b)  of  this  section  who  is  being  certified 
under  this  section  shall  continue  in  any 
program  of  counseling  or  treatment 
deemed  necessary  by  the  EAP  counselor 
and  provided  for  under  part  219  of  this 
chapter. 

(d)  Any  person  who  has  accumulated 
six  points  because  of  having  been 
involved  in  multiple  incidents  identiBed 
in  S  240.53  and/or  S  240.55  shall  not  be 
certified  as  a  locomotive  or  train  service 
operator  until  that  person  has  completed 
a  training  program  that  meets  or 
exceeds  the  requirements  contained  in 

S  240.63. 

Subpart  G— Training  Programs 

S  240.6 1    Structure  and  approval  of 
training  programs  for  studsnt  locomotors 
opsrators. 

(a)  After ,  any  railroad  that 

conducts  a  training  program  to  quaUfy  a 
person  as  a  locomotive  operator  shall 
have  a  program  that: 

(1)  Is  composed  of  classroom,  skill 
performance,  and  familiarization  with 
physical  characteristics  components 
that  meet  or  exceed  the  requirements  of 
S  240.63;  and 

(2)  Includes  both  knowledge  testing 
that  complies  with  S  240.71  and 


performance  skill  testing  that  complies 
with  9  240.81. 

(b)  Each  railroad  to  which  paragraph 
(a)  of  this  section  applies  shall  submit  a 
detailed  description  of  that  traming 
program  to  the  Federal  Railroad 
Administration  for  approval  within  the 
following  intervals: 

(1)  If  the  training  program  is  in 
existence  on  the  effective  date  of  this 
rule,  the  railroad  shall  file  that  program 
description  no  later  than  ninety  days 
after  the  effective  date  of  the  rule  and 
have  available  for  inspection  a  copy  of 
its  instructional  materials;  or 

(2)  If  the  training  program  is  not  in 
existence  on  the  effective  date  of  this 
rule,  the  railroad  shall  file  that  program 
description  at  least  ninety  days  prior  to 
initiation  of  any  instructional  effort 
based  on  that  program  and  have 
available  for  inspection  a  copy  of  its 
instructional  materials. 

(c)  Each  railroad  shall  be  notified  in 
writing  upon  approval  or  disapproval  of 
its  program.  Approval  shall  be 
presumed.  If  the  Federal  Railroad 
Administration  has  not  notified  the 
railroad  in  writing  of  disapproval  within 
sixty  days  after  the  program  is  filed. 

(d)  The  Federal  Railroad 
Administration  reserves  the  right  to 
revoke  any  approval,  whether  express 
or  implied,  if  it  subsequently  determines 
that  the  program  does  not  comply  with 
the  requirements  of  9  240.63. 

9  240.63    Content  and  duration  of  student 
training  programs. 

(a)  For  the  purposes  of  this  section  the 
categories  identified  in  this  paragraph 
refer  to  the  minimum  training  to  be 
afforded  a  person  seeking  to  perform  the 
following  types  or  class  of  service: 

(1)  Category  A"  is  for  individuals 
who  are  seeking  to  become  unlimited 
train  service  operators  and  thus  perform 
operations  that  exceed  the  operational 
limitations  for  locomotives  and  trains 
contained  in  the  Category  B.  C  and  D 
operations.  ' 

(2)  "Category  B"  is  for  individuals       -^ 
who  are  seeking  to  become  terminal 
train  service  operators  and  thus  perform 
operations  that  are  limited  to  switching 
cars,  making  up  and  breaking  up  trains, 
and  the  movement  of  trains  where  the 
movement  does  not  exceed  the 
definition  of  a  yard  or  transfer  train 
movement  as  contained  in  the  Power 
Brake  Law,  49  CFR  232.13(e](l}. 

(3)  "Category  C*  is  for  individuals 
who  are  seeking  to  become  locomotive 
servicing  operators  and  thus  perform 
operations  that  are  limited  to  moving 
locomotives,  without  cars  attached,  over 
yard  and  main  tracks  between  the 
locations  where  the  locomotives  are 
repaired  or  maintained,  and  the 


locations  where  the  locomotives  are  put 
into  or  removed  from  road  or  yard 
service; 

(4)  "Category  D"  is  for  individuals 
who  are  seeking  to  become  restricted 
train  service  operators  and  thus  perform 
operations  that  are  limited  to  the 
movement  of  locomotives  and  trains  at 
speeds  not  exceeding  20  mph;  with 
trains  of  less  than  30  cars;  and  do  not 
occur  on  line  segments  where  more  than 
one  train  at  a  time  is  operated. 

(b)  The  classroom  component  of  the 
program  required  under  9  240.61  shalL 

(1)  Be  conducted  under  the 
supervision  of  a  qualified  class 
instructor 

(2)  Be  subdivided  into  segments  or 
periods  of  appropriate  duration  to 
effectively  cover  the  subject  matter 
areas  identified  in  paragraph  (b)(4)  of 
this  section: 

(3)  Involve  the  use  of  actual  on-track 
equipment  during  less  than  one-half  of 
the  duration  of  the  subject  matter 
training  period;  and 

(4)  Meet  the  minimum  duration  for  the 
category  of  service  in  which  the  person 
will  be  certified  as  specified  in  the 
following  chart 


Minimum  duration  (in 

Subject 

operatluiial  dass  o4 

•aiyioe  catsgoiy 

A 

B 

C 

D 

Personal  safety,  newty 

hired  emptoyaas 

only    — 

40 

40 

40 

24 

Opsrattng  njl6S 

40 

40 

20 

20 

24 

12 

12 

12 

Air  brakes  (indudM 

brake  tests) — 

24 

16 

12 

12 

Train  harxlling ..       .    „. 

30 

16 

6 

16 

Hazardous  materials 

emergency  resporwe.. 

16 

16 

6 

6 

Other  Fedenri 

regotatkxts. 

locoitwtive 

service,  drug  and 

•Icohol,  radio 

procedure.™ 

16 

16 

16 

16 

Administrative  matters,... 

6 

6 

8 

6 

ToM(cwT«il 

•nvtoyMsl 

156 

126 

64 

82 

Total  (newty  hired).. 

196 

166 

124 

116 

(c)  The  performance  skill  component 
of  die  training  program  shall: 

(1)  Be  conducted  under  the 
supervision  of  a  qualified  instructor 
opera]pr  located  in  the  same  control 
compartment, 

(2)  Be  conducted  so  that  the  student 
operator  is  at  the  controls  of  a 
locomotive  for  at  least  one  half  of  the 
time, 

(3)  Be  conducted  so  that  the  student 
experiences  whatever  variety  of  types  of 
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trains  are  normally  operated  over  the 
territory;  and 

(4)  Meet  the  minimum  duration  for  the 
category  of  service  in  which  the  person 
will  be  certified  provided  that  each 
student  shall  be  given  the  minimum  total 
of  actual  train  operation  (i.e.,  combined 
actual  and  simulator  operation)  that  is 
identified  in  the  following  chart: 


Minimum  duration  On  hours)  of 

traMng  tor  each  operational 

dSM  of  aarvice  category 

A 

B 

C 

D 

Performance  skil 
training 
(irwtudes 
physical 
characteristics 
familiarization) 

480 

240 

60 

60 

(d)  The  minimum  duration  for  the 
performance  skills  training  identified  in 
paragraph  (c)  of  this  section  may  be 
satisfied  through  the  use  of  simulator 
training  in  accordance  with  the 
provisions  of  paragraphs  (e),  (f)  and  (g) 
of  this  section. 

(e)  If  training  on  a  simulator  is 
substituted  for  a  portion  of  the  actual 
train  operation  experience  when 
teachiiig  performance  skills,  each 
student  shall  be  given  the  minimum 
period  of  actual  train  operation  that  is 
identified  in  the  following  chart 


Type  of  simulator 
being  substituted 

Minimum  period  of  actual  train 

operations  for  each  class  of 

service 

A 

B 

C 

D 

Type  1  simulator .... 
Typa2aimulator-.. 

240 
3fl0 

120 
180 

30 
60 

30 
60 

(f)  One  hour  of  training  on  a  Type  1 
simulator  can  be  coimted  as  up  to  5 
hours  of  total  train  operation 
experience. 

(g)  One  hour  of  training  on  a  Type  2 
simulator  can  be  counted  as  up  to  2 
hours  of  total  train  operation 
experience. 

pi)  The  familiarization  with  physical 
characteristics  component  of  the 
training  program  shall: 

(1)  Be  conducted  while  the  student 
operator  is  operating  under  the 
supervision  of  a  instructor  operator  and 

(2)  Be  conducted  so  that  the  student 
operator  is  at  the  controls  of  a 
locomotive  while  making  at  least  three 
round  trips  over  the  entire  territory 
across  which  the  student  will  be 
authorized  to  operate. 

(i)  Nothing  in  paragraph  (h)  of  this 
section  shall  prevent  training  from  being 
provided  directly  by  a  railroad  other 
than  that  which  employs  the  student 


operator's  employing  railroad  or  training 
by  a  non-railrijad  entity  provided  that 
the  employing  railroad  complies  with 
{240.65. 

9  240.65    Supplemental  training  required. 

(a)  Each  railroad  to  which  this  part 
applies  shall  make  available  to 
locomotive  operators  an  educational 
training  program  that  complies  with 
9  240.67  of  this  part 

(b)  The  educational  training  program 
required  by  this  section  shall  be  made 
available  when  any  of  the  following 
events  occur 

(1)  A  locomotive  operator  is  being 
authorized  or  directed  by  the  railroad  to 
operate  over  territory  across  which  he 
or  she  has  not  previously  performed 
locomotive  operator  service; 

(2)  A  locomotive  operator  is  being 
authorized  or  directed  by  the  railroad  to 
operate  over  territory  across  which  he 
or  she  has  not  operated  as  a  locomotive 
operator  in  more  than  365  days; 

(3)  A  locomotive  operator  is  being 
authorized  or  directed  by  the  railroad  to 
operate  a  locomotive  equipped  with 
significant  new  technology  as  defined  in 
9  240.67;  or 

(4)  A  period  of  more  than  30  but  less 
than  40  months  has  elapsed  since  the 
locomotive  operator  received  an 
educational  training  program  that  meets 
the  requirements  of  either  9  240.63  or 

9  240.67. 

9  240.67    Structure,  duration  and  content 
of  suppletnental  training  programs. 

(a)  Each  supplemental  training 
program  that  is  being  provided  by  a 
railroad,  in  compliance  with  paragraphs 
(b)  (1)  or  (2)  of  9  240.65,  shall 

(1)  Be  designed  to  provide  a 
locomotive  operator  with  familiarity 
with  the  physical  characteristics  of  the 
territory  across  which  the  operator  is 
being  or  will  be  authorized  to  operate; 
and 

(2)  Result  in  that  individual  operating 
at  least  three  roimd  trips  over  the 
territory  while  at  the  controls  of  a 
locomotive  and  accompanied  by  an 
operator  already  famihar  with  and 
qualified  on  that  territory. 

(b)  Each  supplemental  training 
program  that  i^being  provided  by  a 
railroad,  in  compliance  with  paragraph 
(b)(3)  of  9  240.65,  shall  be  designed  to 
provide  a  locomotive  operator  with 
familiarity  with  new  technology  and  of 
sufficient  duration  to  teach  the  operator 
how  to  properly  perform  his  or  her 
assigned  responsibilities  concerning  that 
technology. 

(c)  Each  supplemental  training 
program  that  is  being  provided  by  a 
railroad,  in  compliance  with  paragraph 


(b)(4)  of  1 240.65,  shall  comply  with  the 
following: 

(1)  At  a  minimum,  each  operator  will 
receive  8  hours  of  instruction; 

(2)  The  instruction  will  be  provided  in 
a  classroom  type  setting;  and 

(3)  The  subject  matter  covered  will 
include: 

(i)  Good  personal  safety  practices, 
(ii)  Relevant  operating  practices, 
(iii)  Relevant  mechanical  inspection 

practices, 
(iv)  Proper  airbrake  inspection 

procedures, 
(v)  Proper  train  handling  procedures, 

and 
(vi)  Proper  procedures  for  handling 

hazardous  materials. 

Subpart  H— Testing  Operator 
Knowledge 

9  240.71    Initial  testing  required. 

(a)  No  railroad  shall  certify  a  person 
as  a  qualified  locomotive  servicing 
operator  or  a  train  service  operator 
under  the  provisions  of  9  9  240.21  or 
240.23  unless  that  person  has  taken  and 
passed  a  knowledge  test  that  complies 
with  9  240.73,  except  as  provided  for  In 
paragraph  (b)  of  this  section. 

(b)  A  railroad  may  certify  a  person  as 
a  qualified  locomotive  servicing 
operator  or  train  service  operator  under 
the  provisions  of  9  240.31  (interim  or 
grandfather  basis  for  quahfications)  for 
a  period  of  not  to  exceed  36  months 
from  the  effective  date  of  this  rule 
without  first  having  taken  and  passed  a 
knowledge  test  that  complies  with 

9  240.73. 

924a73    Crtterla  for  knowledge  tests. 

(a)  Testing  imder  this  section  shall  be 
designed  to  examine  a  person's 
knowledge  of  the  railroad's  rules  and 
practices  for  the  safe  operation  of  trains. 

(b)  Each  test  shall: 

(1)  Be  objective  in  nature,  in  written 
rather  than  oral  form,  and  cover  the 
following  subjects: 

(i)  Personal  safety  practices; 
(ii)  Operating  practices; 
(iii)  Equipment  inspection  practices; 
(iv)  Train  handling  practices;  and 
(v)  Comphance  with  Federal  safety 
rules. 

(2)  Be  sufficient  to: 

(i)  Effectively  examine  the  subjects 
covered,  and 

(ii)  To  accurately  measure  the 
person's  knowledge;  and 

(3)  In  no  event  contain  less  than  150 
questions. 

(c)  The  minimum  passing  score  for 
such  tests  shall  be  at  least  85  percent 
and  no  testing  shall  be  done  with  open 
reference  books  or  materials. 
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(d)  Any  railroad  that  is  testing  an 
individual's  knowledge  concerning  the 
aspects  and  indications  of  operational 
signals  shall  have  a  minimum  passing 
score  of  100  percent  for  the  signal 
portions  of  such  test 

924a7S    ConsaqiMncM  of  failing  InNM 
testing. 

(a)  Grandfathered  Operators.  If,  prior 
to  taking  the  test,  the  person  being 
tested  has  been  deemed  a  qualified 
operator  under  the  grandfathering 
provisions  o'  §  240.31,  the  following 
requirements  shall  apply: 

(1)  If  the  person  fails  to  achieve  both 
of  the  passing  scores  provided  for  in 
paragraphs  (c)  and  (d)  of  9  240.73  and  if 
this  is  the  first  test  the  person  has  taken 
under  this  part,  a  railroad  shall  not 
permit  that  person  to  continue  to 
operate  a  locomotive  as  either  a 
locomotive  servicing  operator  or  any 
class  of  train  service  operator  for  a 
period  of  more  than  60  days. 

(2)  During  that  sixty-day  interval,  the 
person  shaU  be  given  a  reexamination. 

(3)  That  reexamination  shall  comply 
with  the  requirements  of  9  240.73  and 
must  not  occur  less  than  15  days  from 
the  date  of  the  first  test. 

(4)  In  the  event  that  the  person  takes  a 
reexamination  and  fails  to  achieve  both 
of  the  passing  scores  provided  for  in 
paragraphs  (c)  and  (d)  of  9  240.73,  no 
railroad  shall  permit  or  require  that 
person  to  operate  a  locomotive  as  either 
a  locomotive  servicing  operator  or  any 
class  of  train  service  operator  until  that 
\.  ;r8on  successfully  passes  a 
reexamination. 

(5)  That  second  reexamination  shall 
comply  with  the  requirements  of 

9  240.73  and  must  not  occur  less  than  30 
days  from  the  date  of  the  second  test. 

(6)  In  the  event  that  the  person  takes  a 
second  reexamination  and  fails  to 
achieve  both  of  the  passing  scores 
provided  for  in  paragraphs  (c)  and  (d]  of 
9  240.73,  no  railroad  shall  permit  or 
require  that  person  to  operate  a 
locomotive  except  as  student  operator 
completing  a  training  program  that 
complies  vnth  9  240.61. 

(b)  Student  Operators.  If,  prior  to 
taking  the  test,  the  person  being  tested 
has  been  deemed  a  student  operator 
under  the  provisions  of  9  240.21,  the 
following  requirements  shall  apply: 

(1)  If  the  person  fails  to  achieve  both 
of  the  passing  scores  provided  for  in 
paragraphs  (c)  and  (d)  of  9  240.73  and  if 
this  is  the  first  test  the  person  has  taken 
under  this  part  a  railroad  shall  not 
permit  that  person  to  continue  to 
operate  a  locomotive,  except  as  a 
student  operator  under  the  direct 
supervision  of  an  instructor  operator,  for 
a  period  of  more  than  60  days. 


(2)  During  that  sixty  day  interval  the 
person  shall  be  given  a  reexamination. 

(3)  That  reexamination  shall  comply 
with  the  requirements  of  9  240.73  and 
must  not  occiu'  less  than  15  days  from 
the  date  of  the  first  test 

(4)  In  the  event  that  the  person  takes  a 
reexamination  and  fails  to  achieve  both 
of  the  passing  scores  provided  for  in 
paragraphs  (c)  and  (d)  of  9  240.73.  no 
railroad  shall  permit  or  require  that 
person  to  operate  a  locomotive,  except 
as  a  student  operator  under  the  direct 
supervision  of  an  instructor  operator, 
until  that  person  successfully  passes  a 
reexamination. 

(5]  That  second  reexamination  shall 
comply  with  the  requirements  of 
9  240.73  and  must  not  occur  less  than  30 
days  from  the  date  of  the  second  test 

(6]  In  the  event  that  the  person  takes  a 
second  reexamination  and  fails  to 
achieve  both  of  the  passing  scores 
provided  for  in  paragraphs  [c)  and  (d)  of 
9  240.73,  no  railroad  shall  permit  or 
require  that  person  to  operate  a 
locomotive  except  as  a  student  operator 
completing  a  second  training  program 
that  complies  with  9  240.61. 

(c)  Other  Operator  Candidates.  If. 
prior  to  being  tested,  the  person  being 
tested  has  not  been  deemed  either  a 
qualified  operator  under  the 
grandfathering  provisions  of  9  240.31  or 
a  student  operator  under  the  provisions 
of  9  240.21,  the  following  requirements 
shall  apply: 

(1)  If  the  person  fails  to  achieve  both 
of  the  passing  scores  provided  for  in 
paragraphs  (c)  and  (d)  of  9  240.73  and  if 
this  is  the  first  test  ihe  person  has  taken 
under  this  part  a  railroad  shall  not 
permit  that  person  to  continue  to 
operate  a  locomotive,  except  as  a 
student  operator  under  the  direct 
supervision  of  an  instructor  operator,  for 
a  period  of  more  than  60  days. 

(2]  During  that  sixty  day  interval,  the 
person  shall  be  given  a  reexamination. 

(3)  That  reexamination  shall  comply 
with  the  requirements  of  9  240.73  and 
must  not  occur  less  than  15  days  from 
the  date  of  the  first  test. 

(4)  In  the  event  that  the  person  takes  a 
reexamination  and  fails  to  achieve  both 
of  the  passing  scores  provided  for  in 
paragraphs  (c)  and  (d)  of  9  240.73,  no 
railroad  shall  permit  or  require  that 
person  to  operate  a  locomotive,  except 
as  a  student  operator  under  the  direct 
supervision  of  an  instructor  operator, 
until  that  person  successfully  passes  a 
reexamination. 

(5)  That  second  reexamination  shall 
comply  with  the  requirements  of 

9  240.73  and  must  not  occur  less  than  30 
days  from  the  date  of  the  second  test. 

(6)  In  the  event  that  the  person  takes  a 
second  reexamination  and  fails  to 


achieve  either  of  the  passing  scores 
provided  for  in  paragraphs  (c)  and  (d]  of 
9  240.73,  no  railroad  shall  permit  or 
require  that  person  to  operate  a 
locomotive  except  as  a  student  operator 
completing  a  second  training  program 
that  complies  with  9  240.61. 

§240.77    RecOTtmcaUon  testing  r«qutr*d. 


(a)  After . 


each  railroad  to 


which  this  part  applies  shall  administer 
written  tests  to  all  individuals  seeking 
recertification  as  a  locomotive  operator. 

(b)  Testing  required  in  paragraph  (a) 
of  this  section  shall  be  performed  within 
90  days  preceding  and  at  the  same 
interval  prescribed  for  subsequent 
certifications  made  in  compliance  with 

9  240.11. 

(c)  Testing  under  this  section  shall  be 
designed  to  examine  a  person's 
knowledge  of  the  railroad's  rules  and 
practices  for  the  safe  operation  of  trains 
and  shall  comply  with  criteria  for  initial 
testing  established  under  9  240.71. 

9  240.79    ConsoqiMOC*  ol  falling 
recartiflcation  tasL 

(a)  If  the  person  being  tested  in 
compliance  with  the  requirements  of 
9  240.77  fails  to  achieve  both  of  the 
passing  scores  provided  for  in 
paragraphs  (c)  and  (d]  of  9  240.73,  no 
railroad  shall  permit  or  require  that 
person  to  continue  to  operate  a 
locomotive  as  either  a  locomotive 
servicing  operator  or  any  class  of  train 
service  operator  for  a  period  of  more 
than  60  days  unless  that  person 
successfully  passes  a  reexamination 
within  that  60  day  interval 

(b)  That  reexamination  shall  comply 
with  the  requirements  of  9  240.73  and 
must  not  occur  less  than  15  days  from 
the  date  of  the  first  test. 

(c)  If  the  person  takes  a  reexamination 
and  fails  to  achieve  both  of  the  passing 
scores  provided  for  in  paragraphs  (c) 
and  (d)  of  9  240.73.  no  railroad  shall 
permit  or  require  that  person  to  operate 
a  locomotive,  except  as  a  student 
operator  under  the  direct  supervision  of 
an  instructor  operator,  until  thcil  person 
successfully  passes  a  reexamination. 

(d)  That  second  reexamination  shall 
comply  with  the  requirements  of 

9  240.73  and  must  not  occur  less  than  30 
days  from  the  date  of  the  second  test 

(e)  If  the  person  takes  a  second 
reexamination  and  fails  to  achieve  both 
of  the  passing  scores  provided  for  in 
paragraphs  (c)  and  (d)  of  9  24a73.  no 
railroad  shall  permit  or  require  that 
person  to  operate  a  locomotive  except 
as  a  student  operator  completing  a 
training  program  that  compUes  with 

9  240.61. 
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SubfMrt  I— Performance  Skiits  Testing 
Programs 

S  240J1    Initial  testing  requlrad. 

(a]  No  railroad  shall  certify  a  person 
as  a  qualified  locomotive  servicing 
operator  or  a  train  service  operator 
under  the  provisions  of  99  240.23  or 
240.25  unless  that  person  has  taken  and 
passed  a  performance  skills  test  that 
complies  with  9  240.83,  except  as 
provided  for  in  paragraph  (b)  of  this 
section. 

(b)  A  railroad  may  certify  a  person  as 
a  qualified  locomotive  servicing 
operator  or  train  service  operator  under 
the  provisions  of  9  240.31  (interim  or 
grandfather  basis  for  qualifications}  for 
a  period  of  not  to  exceed  36  months 
from  the  effective  date  of  this  rule 
without  first  having  taken  and  passed  a 
performance  skills  test  that  complies 
with  9  240.83. 

9240.63    Criteria  for  initial  testing. 

(a)  Testing  under  this  section  shall  be 
designed  to  examine  a  person's  skills  in 
safely  operating  locomotives  or  trains 
including  the  proper  application  of  the 
railroad's  rules  and  practices  for  the 
safe  operation  of  locomotives  or  trains 
when  performing  the  most  demanding 
class  or  type  of  service  that  the  person 
will  be  permitted  to  perform. 

(b)  Each  test  required  under  9  240.81 
shall  be  conducted  by  a  designated 
supervisor  of  locomotive  operators  and 
shall: 

(1)  Cover  the  following  subjects  during 
the  test  period: 

(i)  Operating  practices; 
(ii)  Equipment  inspection  practices; 
(iii)  Train  handling  practices;  and 
(iv)  Compliance  with  Federal  safety 
rules; 

(2)  Be  of  sufficient  length  to  effectively 
evaluate  the  person's  ability  to  operate 
trains;  and 

(3)  Be  conducted  when  the  person  is 
at  the  controls  of  the  type  of  train 
normally  operated  on  that  railroad  or 
segment  of  railroad  and  which  this 
person  might  be  permitted  or  required 
by  the  railroad  to  operate  in  the  normal 
course  of  events  after  certification. 

(c)  The  observations  and  evaluation  of 
the  designated  supervisor  of  locomotive 
operators  shall  be  dociunented  in 
writing  by  the  person  conducting  the 
test  in  accordance  with  the  provisions  of 
9  240.109. 

(d)  A  railroad  may  substitute  the  use 
of  a  locomotive  operations  simulator  to 
conduct  the  testing  required  imder  this 
section  if: 

(1)  A  Type  1  simulator  is  employed 
for  the  test  and 

(2)  The  simulator  is  programmed  to 
provide  a  test  that  meets  die  criteria  of 


paragraphs  (a)  through  (c)  of  this 
section. 

9  240.85    Consequences  of  faUng  initial 
testing. 

(a)  Grandfathered  operators.  If,  prior 
to  taking  the  test  the  person  being 
tested  has  been  deemed  a  qualified 
operator  under  the  grandfathering 
provisions  of  9  240.31,  the  following 
requirements  shall  apply: 

(1]  If  the  person's  performance,  in  the 
view  of  the  designated  supervisor  of 
locomotive  operators,  fails  to 
demonstrate  that  the  person  is  able  to 
safely  operate  a  locomotive  or  train  in 
the  type  or  class  of  service  for  which  he 
or  she  is  being  tested  and  if  this  is  the 
first  test  the  person  has  taken  under  this 
part,  no  railroad  shall  permit  or  require 
that  person  to  continue  to  operate  a 
locomotive  as  either  a  locomotive 
servicing  operator  or  any  class  of  train 
service  operator  until  the  person 
successfully  passes  a  reexamination. 

(2)  That  reexamination  shall  comply 
with  the  requirements  of  9  240.83  and 
must  not  occur  less  than  15  days  bom 
the  date  of  the  first  test 

(3)  If  the  person  fails  the 
reexamination,  no  railroad  shall  permit 
or  require  that  person  to  operate  a 
locomotive,  except  as  a  student  operator 
under  the  direct  supervision  of  an 
instructor  operator,  until  that  person 
successfully  passes  a  reexamination. 

(4)  That  second  reexamination  shall 
comply  with  the  requirements  of 

9  240.83  and  must  not  occur  less  than  30 
days  from  the  date  of  the  second  test 

(5)  If  the  person  fails  a  second 
reexamination,  no  railroad  shall  permit 
or  require  that  person  to  operate  a 
locomotive  except  as  a  student  operator 
completing  a  training  program  that 
complies  with  9  240.61. 

(b)  Student  Operators.  If,  prior  to 
taking  the  test  the  person  being  tested 
has  been  deemed  a  student  operator 
under  the  provisions  of  9  240.21  the, 
following  requirements  shall  apply: 

(1)  If  the  person's  performance,  in  the 
view  of  the  designated  supervisor  of 
locomotive  operators,  fails  to 
demonstrate  that  the  person  is  able  to 
safely  operate  a  locomotive  or  train  in 
the  type  or  class  of  service  for  which  he 
or  she  is  being  tested  and  if  this  is  the 
first  test  the  person  has  taken  imder  this 
part  no  railroad  shall  permit  or  require 
that  person  to  continue  to  operate  a 
locomotive  except  as  a  student  operator 
under  the  direct  supervision  of  an 
instructor  operator,  for  a  period  of  more 
than  60  days. 

(2)  During  that  interval,  the  person 
must  successfully  pass  a  reexamination. 

(3)  That  reexamination  shall  comply 
with  the  requirements  of  {  240.83  and 


must  not  occur  less  than  30  days  from 
the  date  of  the  first  test 

(4)  In  the  event  that  the  person  takes  a 
reexamination  and  fails  to  demonstrate 
to  a  designated  supervisor  of  locomotive 
operators  the  ability  to  safely  operate  a 
locomotive  or  train  in  the  type  or  class 
of  service  for  which  he  or  she  is  being 
tested,  no  railroad  shall  permit  or 
require  that  person  to  operate  a 
locomotive  unless  that  person  is 
completing  a  second  training  program 
that  complies  with  9  240.61. 

(c)  Other  Operator  Candidates.  If. 
prior  to  taking  the  test  the  person  being 
tested  has  not  been  deemed  either  a 
qualified  operator  under  the 
gremdfathering  provisions  of  9  240.31  or 
a  student  operator  under  the  provisions 
of  9  240.21.  the  following  requirements 
shall  apply: 

(1)  If  the  person's  performance,  in  the 
view  of  the  designated  supervisor  of 
locomotive  operators,  fails  to 
demonstrate  that  the  person  is  able  to 
safely  operate  a  locomotive  or  train  in 
the  type  or  class  of  service  for  which  he 
or  she  is  being  tested  and  if  this  is  the 
first  test  the  person  has  taken  under  this 
part  no  railroad  shall  permit  that  person 
to  operate  a  locomotive,  except  as  a 
student  operator  under  the  direct 
supervision  of  an  instructor  operator,  for 
a  period  of  more  than  60  days. 

(2)  During  that  interval  the  person 
must  successfully  pass  a  reexamination. 

(3)  That  reexamination  shall  comply 
with  the  requirements  of  9  240.83  and 
must  not  occur  less  than  30  days  from 
the  date  of  the  first  test 

(4]  In  the  event  that  the  person  takes  a 
reexamination  and  the  person's 
performance,  in  the  view  of  the 
designated  supervisor  of  locomotive 
operators,  fails  to  demonstrate  that  the 
person  is  able  to  safely  operate  a 
locomotive  or  train  in  the  type  or  class 
of  service  for  which  he  or  she  is  being 
tested,  no  railroad  shall  permit  or 
require  that  person  to  operate  a 
locomotive  except  as  a  student  operator 
completing  a  training  program  that 
complies  with  9  240.61. 

9  240 J7    Recertificetion  testing  required. 

(a)  After ,  each  railroad  to 

which  this  part  applies  shall  administer 
performance  skills  tests  to  all 
individuals  seeking  recertification  as  a 
locomotive  operator. 

(b)  Testing  required  in  paragraph  (a) 
of  this  section  shall  be  performed  in  the 
90  days  preceding  and  at  the  same 
interval  prescribed  for  subsequent 
certifications  made  in  compliance  with 
9  240.11  of  this  part 

(c)  Testing  under  this  section  shall  be 
designed  to  examine  a  person's 
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knowledge  and  skill  in  applying  the 
railroad's  rules  and  practices  for  the 
safe  operation  of  trains  and  shall 
comply  with  criteria  for  initial  testing 
established  under  8  240.83  of  this  part. 

S  2MyM    Cons«qu«nc«  of  (aHing 
recertlflcation  testing. 

(a)  If  the  performance  of  the  person 
being  tested  in  compliance  with  the 
requirements  of  S  240.87  fails  to 
demonstrate,  in  the  view  of  the 
designated  supervisor  of  locomotive 
operators,  that  the  person  is  able  to 
safely  operate  a  locomotive  or  train  in 
the  type  or  class  of  service  for  which  he 
or  she  is  being  tested  fails  to  convince  a 
designated  supervisor  of  locomotive 
operators  that  they  are  able  to  safely 
operate  a  locomotive  or  train  in  the  type 
or  class  of  service  for  which  they  are 
being  tested,  no  railroad  shall  permit  or 
require  that  person  to  continue  to 
operate  a  locomotive  as  either  a 
locomotive  servicing  operator  or  any 
class  of  train  service  operator  until  the 
person  successfully  passes  a 
reexamination. 

(b)  That  reexamination  shall  comply 
with  the  requirements  of  S  240.83  and 
must  not  occur  less  than  IS  days  from 
the  date  of  the  first  test 

(c)  In  the  event  that  the  person  takes  a 
reexamination  and  the  person's 
performance,  in  the  view  of  the 
designated  supervisor  of  locomotive 
operators,  fails  to  demonstrate  that  the 
person  is  able  to  safely  operate  a 
locomotive  or  train  in  the  type  or  class 
of  service  for  which  he  or  she  is  being 
tested,  no  railroad  shall  permit  cr 
require  that  person  to  operate  a 
locomotive,  except  as  a  student  operator 
under  the  direct  supervision  of  an 
instructor  operator,  until  that  person 
successfully  passes  a  reexamination. 

(d)  Any  additional  reexamination 
shall  comply  with  the  requirements  of 

I  240.83  and  miist  not  occur  less  than  15 
days  from  the  date  of  the  first  test 

(e)  If  the  person  takes  a  second 
reexamination  and  the  person's 
performance,  in  the  view  of  the 
designated  supervisor  of  locomotive 
operators,  fails  to  demonstrate  that  the 
person  is  able  to  safely  operate  a 
locomotive  or  train  in  the  type  or  class 
of  service  for  which  he  or  she  is  being 
tested,  to  convince  a  designated 
supervisor  of  locomotive  operators  that 
they  are  able  to  safely  operate  a 
locomotive  or  train  in  the  type  or  class 
of  service  for  which  they  are  being 
tested,  no  railroad  shall  permit  or 
require  that  person  to  operate  a 
locomotive,  except  as  a  student  operator 
completing  a  training  program  that 
complies  with  f  240.61. 


Subpart  J— Unlawful  Behavior  by 
Operators  and  Operational  Monitoring 
Requirements 

9  240.91    Operator  rMponsit>lliti«s. 

(a)  It  shall  be  unlawful  for  any 
locomotive  operator,  while  performing 
service  as  a  locomotive  operator,  to: 

(1)  Permit  a  locomotive  or  train  to 
operate  at  a  speed  that  exceeds  the 
maximum  authorized  limit  by  10  miles 
per  hour  or  more  or  exceeds  the 
maximum  speed  by  more  than  one-half 
of  the  authorized  speed,  whichever  is 
less; 

(2)  Permit  a  locomotive  or  train  to 
pass  any  signal  that  requires  a  complete 
stop  before  passing  it;  or 

(3)  Fail  to  comply  with  any  mandatory 
directive  concerning  the  movement  of  a 
train  by  entering  a  segment  of  track 
without  authority. 

(b)  Each  locomotive  operator  who  has 
received  a  certificate  required  onder  this 
part  shall: 

(1)  Have  that  certificate  in  his  or  her 
possession  while  on  duty;  and 

(2)  Display  that  certificate  upon  the 
receipt  of  a  request  to  do  so  from: 

(i)  A  representative  of  the  Federal 
Raiboad  Administration. 

(ii]  An  officer  of  the  issuing  railroad, 
or 

(iii)  An  officer  of  another  railroad 
when  operating  a  locomotive  or  train  in 
joint  operations  territory. 

(c)  Any  locomotive  operator  who  is 
notified  or  caUed  to  operate  a 
locomotive  or  train  that  would  cause 
him  or  her  to  exceed  the  limits  set  forth 
in  subpart  B  shall  immediately  notify  the 
raihroad  that  he  or  she  is  not  qualified  to 
perform  that  anticipated  service. 


9240.93 
requirements. 

(a)  Each  railroad  to  which  this  part 
applies  shall  have  a  program  to  monitor 
the  conduct  of  its  locomotive  operator 
by  performing  both  on-board 
observations  and  by  conducting 
unannounced  tests. 

(b)  The  program  shall  be  conducted  so 
that  each  locomotive  operator  shall  be 
given  at  least  one  on-board  observation 
by  a  qualified  supervisor  of  locomotive 
operators  in  each  calendar  year  and  the 
duration  of  the  observation  shall  be 
equal  to  at  least  one  half  the  operator's 
assigned  period  of  duty. 

(c)  The  program  shall  be  conducted  so 
that  each  locomotive  operator  shall  be 
given  at  least  one  unannounced  test 
each  calendar  year. 

(d)  The  unannounced  test  program 
shaU: 

(1)  Test  operator  compliance  with 
provisions  of  the  railroad's  operating 
rules  that  require  response  to  signals 


that  display  !e8S  than  a  "clear"  aspect  if 
the  railroad  operates  with  a  signal 
system  that  must  comply  with  part  236 
of  this  chapter; 

(2)  Test  operator  compliance  with 
provisions  of  the  railroad's  operating 
rules,  timetable  or  other  mandatory 
directives  that  require  affirmative 
response  by  the  locomotive  operator  to 
less  favorable  conditions  than  that 
which  existed  prior  to  initiation  of  the 
test; 

(3)  Be  conducted  that  so  that  the 
administration  of  these  tests  is 
effectively  distributed  throughout 
whatever  portion  of  a  24  hour  day  that 
the  railroad  conducts  its  operations;  and 

(4)  Be  conducted  so  that  individu«d 
tests  are  administered  without  prior 
notice  to  the  operator  being  tested. 


9  240J5 

procAdure*  for  oversIgM  i 

revoking  or  suspending  certificates. 

(a)  Each  railroad  shall  maintain  a 
record  of  all  adverse  information 
evaluated  under  S  240.57  of  this  part  and 
shall  continually  monitor  all  operators 
currently  certified  by  it  to  determine 
whether  those  operators  have  been 
involved  in  any  additional  incidents 
identified  under  S  S  240.53  and  240.55. 

(b)  If  at  any  time  during  the  duration 
of  a  certificate  a  railroad  lecuns  that  an 
operator  certified  by  it  has  been 
involved  in  one  or  more  incidents, 
resulting  in  that  operator  accumulating 
more  than  six  points  as  provided  for 
under  S  240.57,  the  railroad  shall  act  to 
revoke  or  suspend  the  locomotive 
operator's  certificate  as  provided  for  in 
subsection  (c)  of  this  section. 

(c)  The  railroad  shall  conduct  a 
proceeding  to  revoke  or  suspend  that 
certificate  either 

(1)  Adheres  to  procedures  for  a  post- 
suspension  proceeding  which  conforms 
to  the  requirements  of  an  applicable 
collective  bargaining  agreement, 
together  with  the  procedures  for  the 
adjustment  of  disputes  under  section  3 
of  the  Railway  Labor  Act  or 

(2)  Adheres  to  the  following 
procedures: 

(i)  Prior  to  or  upon  withdrawing  a 
person  firom  service  as  a  locomotive 
operator,  or  prior  to  revoking  or 
suspending  an  operator  certificate, 
which  ever  occurs  first  the  railroad 
shall  provide  notice  of  the  reason  for  its 
action  and  an  opportunity  for  hearing 
before  a  presiding  officer  other  than  the 
charging  official; 

(ii)  The  hearing  shall  be  convened 
within  ^e  period  specified  in  the 
applicable  collective  bargaining 
agreement  or,  if  there  is  no  agreement 
the  hearing  is  convened  within  10 
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calendar  days  of  the  effective  date  of 
the  suspension.  (In  the  event  that  the 
locomotive  operator  is  unavailable  for 
the  hearing  due  to  injury,  illness  or  other 
sufficient  cause  the  bearing  shall  be  held 
within  10  days  of  the  date  the  person 
becomes  available  for  the  hearing.); 

(iii)  The  hearing  determines  that  the 
person  did  in  fact  operate  the 
locomotive  or  train  or  a  motor  vehicle  in 
a  manner  identified  in  §{  240.53  and/or 
240.55  and  that  revocation  or  suspension 
of  the  person's  certificate  is  the 
appropriate  remedial  action. 

Subpart  K— Program  Documentation 

§240.101    Criteria  for  the  certificate. 

(a)  As  a  minimum,  each  certificate 
issued  in  compliance  with  this  part 
shall: 

(1)  Identify  the  railroad  that  is  issuing 
it 

(2)  Indicate  thai  the  railroad,  acting  in 
conformity  with  this  part  has 
determined  that  the  person  to  whom  it  is 
being  issued  has  been  determined  to  be 
qualified  to  operate  a  locomotive; 

(3)  Identify  the  person  to  whom  it  is 
being  issued: 

(4)  Identify  any  limitations.  Including 
the  class  of  service,  that  restrict  the 
persons  operational  authority; 

(5)  Show  die  date  of  its  issuance; 

(6)  Be  signed  by  an  individual 
designated  under  die  provisions  of 
S  240.105;  and 

(7)  Be  of  sufficiently  small  size  to 
permit  being  carried  in  an  ordinary 
pocket  wallet. 

(b)  Nothing  in  paragraph  (aj  of  this 
section  shall  prohibit  any  railroad  from 
including  additional  information  on  its 
certificate  or  supplementing  the 
certificate  throi^  other  documents 

(c)  It  shall  be  unlawful  for  any 
railroad  to  knowingly  or  any  individual 
to  willfully: 

(1)  Make,  cause  to  be  made,  or 
participate  in  the  making  of  a  false  entry 
on  that  certificate;  or 

(2)  Otherwise  falsify  that  certificate 
through  material  misstatement 
omission,  or  mutilation. 

S  24a  103    Supporting  documents  required. 

(a)  Each  railroad  that  issues  a 
certificate  required  under  S  240.11  shall 
maintain  a  record  for  each  person  to 
whom  a  certificate  is  issued. 

(b)  That  record  shall  contain  the 
information  relied  on  in  making  each  of 
the  determinations  required  by  this  part. 

(c)  It  shall  be  unlawful  for  any 
railroad  to  knowingly  or  any  individual 
to  willfully: 

(1)  Make,  cause  to  be  made,  or 
participate  in  the  making  of  a  false  entry 
on  that  record;  or 


(2)  Otherwise  falsify  that  record 
through  material  Busstatement 
omission,  or  nutflatiiBi. 

9240.105    Idandflcadon  of  qualified 
persons. 

(a)  Each  railroad  to  which  this  part 
applies  shall  identify  in  writing  eadi 
person  it  considers  as  a  designated 
supervisor  of  locomotive  operators  and 
the  basis  for  that  designation. 

(b)  Each  railroad  to  which  this  part 
applies  shall  designate  in  writing  any 
person  that  it  considers  authorized  to 
sign  certificates  required  by  S  240.11 
and,  if  that  authorized  person  is  not  a 
designated  supervisor  of  locomotive 
operators,  identify  the  basis  for  this 
authorization. 

(c)  No  lata  than  the  e^ctive  date  of 
this  rule  each  railroad  shall: 

(1)  Identify,  in  writing,  each  person  it 
considers  to  be  a  qualified  operator 
under  the  provisions  of  S  240.31; 

(2)  Idoitify  the  class  of  service  for 
which  that  person  is  deemed  qualified; 
and 

(3)  Identify  the  basis  for  their 
designation  as  a  qualified  opera  tot. 

(d)  The  records  required  under  this 
section  shall  be 

(1)  Kept  available  for  inspection  and 
copying  by  FRA  representatives;  and 

(2)  Retained  for  a  period  of  not  less 
than  five  years  after  the  year  in  which 
the  record  was  created. 

S  240.107    Documenting  tests. 

(a)  A  copy  of  any  written  knowledge 
test  administered  imder  9  240.71  or 

S  240.77  shall  be  kept  on  file  for  a  period 
of  not  less  than  five  years  after  the  year 
in  which  it  was  last  administered. 

(b)  Any  railroad  that  employs  a 
designated  supervisor  of  locomotive 
operators  to  conduct  field  evaluation  of 
a  person's  operating  performance  skills 
when  administering  such  testing  in 
compliance  with  9  240.81  or  S  240.87 
shaU: 

(1)  Require  supervisor  to  document  in 
writing  the  relevant  operating  facts  on 
which  the  evaluation  is  based;  and 

(2)  Keep  that  evaluation  on  file  for  a 
period  of  not  less  than  five  years  after 
the  year  in  which  the  test  was 
administered. 

(c)  Any  railroad  that  uses  a  simulator 
to  conduct  evaluation  of  a  person's 
operating  performance  skills,  when 
administering  such  testing  in  compliance 
with  9  240.81  or  9  240.87  shalk 

(1)  Document  the  relevant  operating 
facts  on  which  the  evaluation  is  based; 
and 

(2)  Keep  that  evaluation  on  file  for  a 
period  of  not  less-than  five  years  after 
the  year  in  which  the  test  was 
administered. 


(d)  All  records  required  under  this 
section  shaU  be  made  available  to  FRA 
representatives  upon  lequest 

Subpart  L-Olspute  ResotuHon 
Prooedurvt 


9240.111    Revlewbeard 

(a)  Any  indivkkial  may  petition  the 
Federal  Railroad  Administration  if  be  or 
she  believes  that  a  railroad  failed  to 
comply  with  this  regulation  when 
determining  whether  he  or  she  is 
qualified  to  be  a  certified  loooDMittee 
operator  under  this  legulatioa. 

(b)  The  Federal  Railroad 
Administrator  has  delegated  initial 
responsibility  for  adjudicating  sudi 
disputes  to  the  Locomotive  Operator 
Review  Board. 

(c)  The  Locomotive  Operator  Review 
Board  shall  be  composed  of  at  least 
three  employees  of  the  Federal  Railroad 
Administration  selected  by  the 
Administrator. 


9240.113    Peddoni 

(a)  Any  p>erson  who  believes  that  a 
railroad  has  intpr(^)erly  failed  or  refused 
to  issite  them  certificatioo  or 
recertification  as  a  locomotive  (^>eratar 
may  petition  the  Locomotive  Operator 
Review  Board  for  review  of  that  action. 

(b)  Each  petition  shall: 

(1)  Be  tn  writing; 

(2)  Be  submitted  in  triplicate  to  the 
Docket  Clerk.  Federal  Railroad 
Administratioii,  400  Seventh  Street  SW.. 
Washington.  DC  20500; 

[3]  Contain  all  available  infmnation  J[ 
that  the  person  thinks  st^jports  the       — J 
person's  behef  that  the  raiiroad  acted 
improperly,  including: 

(i)  "The  petitioner's  full  name; 

(ii)  Current  mailing  address; 

(iii)  Daytime  telephone  number; 

(iv)  The  name  and  address  of  die 
railroad;  and 

(v)  The  facts  that  the  petitioner 
believes  constitute  the  improper  action 
by  the  railroad,  specifying  die  locations, 
dates,  and  identities  of  all  persons  who 
were  present  or  involved  in  the 
railroad's  actions  (to  the  degree  known 
by  the  petitioner); 

(4)  Explain  the  nature  of  the  remedial 
action  sought;  and 

(5)  Be  supplemented  by  a  copy  of  all 
written  documents  in  die  petitioner's 
possession  that  document  that  railroad's 
decision. 

9240.115    Processing  qusMcatton  review 


(a)  Each  petition  shall  be 
acknowledged  in  writing  by  FRA  and 
the  acknowledgement  shall  contain  the 
docket  number  assigned  to  the  petition. 
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(b)  Upon  receipt  of  the  petition.  FRA 
will  notify  the  raUroad  that  it  has 
received  the  petition  and  provide  the 
raihttad  with  a  copy  of  the  petition. 

(c)  The  raihtjad  will  be  given  a  period 
of  not  to  exceed  30  days  to  submit  to 
FRA  any  information  that  the  railroad 
considers  pertinent  to  the  petition. 

(d)  A  railroad  that  submits  such 
information  shall: 

(1)  Identify  the  petitioner  by  name  and 
the  docket  number  of  the  review 
proceeding; 

(2)  Provide  a  copy  of  the  information 
being  submitted  to  FRA  to  the  petitioner. 

(e)  Each  petition  will  then  be  referred 
to  the  Locomotive  Operator  Review 
Board  for  a  decision. 

(f)  The  Board  will  determine  whether 
the  denial  of  certification  or 
recertification  was  improper  and  grant 
or  deny  the  petition  accordingly. 

(g)  Notice  of  that  decision  will  be 
provided  in  writing  to  both  the  petitioner 
and  the  railroad. 

{  240.1 17    RcqiMst  for  a  hearing. 

(a)  If  adversely  affected  by  the 
decision,  either  the  original  petitioner  or 
the  railroad  involved  shall  have  a  right 
to  an  administrative  hearing  concerning 
that  decision. 

(b)  To  exercise  that  right,  the 
adversely  affected  party  shall  file  a 
written  request  within  20  days  of  service 
of  the  Board's  decision  on  them. 

(c)  Failure  to  request  a  hearing  within 
the  period  provided  in  paragraph  (b)  of 
this  section  constitutes  a  waiver  of  the 
right  to  a  hearing. 

(d)  If  a  party  elects  to  request  a 
hearing,  that  person  shall  submit  a 
written  request  to  the  Docket  Clerk 
containing  the  following: 

(1)  The  name  address,  and  telephone 
number  of  the  respondent  the  requesting 
party's  designated  representative,  if  any; 

(2)  The  specific  facts  that  the 
requesting  party  alleges  the  railroad 
and/or  the  Board  wrongly  determined  in 
making  its  decision;  and 

(3)  The  signature  of  the  requesting 
party  or  the  requesting  party's 
representative,  if  any. 

(e)  Upon  receipt  of  a  hearing  request 
complying  with  paragraph  (d)  of  this 
section,  the  Federal  Railroad 
Administration  shall  schedule  a  hearing 
at  the  earliest  practicable  date. 

§240.119    Hearings. 

(a)  An  administrative  hearing  for 
review  of  a  locomotive  operator 
qualification  petition  shall  be  conducted 
by  a  presiding  officer  and  can  be  any 
person  authorized  by  the  FRA 
Administrator,  including  an 
administrative  law  judge. 


(b)  The  presiding  officer  may  exercise 
the  powers  of  the  Federal  Railroad 
Administrator  to  regulate  the  conduct  of 
the  hearing  for  the  purpose  of  achieving 
a  prompt  and  fair  determination  of  all 
material  issues  in  controversy. 

(c)  The  presiding  officer  shall  convene 
and  preside  over  the  hearing. 

(d)  Testimony  by  witnesses  at  the 
hecuing  shall  be  given  imder  oath  and 
the  hearing  shall  be  recorded  verbatim. 

(e)  The  presiding  officer  shall  employ 
the  Federal  Rules  of  Evidence  for  United 
States  Courts  and  Magistrates  as 
general  guidelines  for  the  introduction  of 
evidence.  All  relevant  and  probative 
evidence  shall  be  received  imless  the 
presiding  officer  determines  the 
evidence  to  be  unduly  repetitive  or  so 
extensive  and  lacking  in  relevancy  that 
its  admission  would  impair  the  prompt 
orderly  and  fair  resolution  of  the 
proceeding. 

(f)  The  presiding  officer  may: 

(1)  Administer  oaths  and  affirmations; 

(2)  Issue  subpoenas  as  provided  for  in 
§  209.7  of  part  209  in  this  chapter 

(3)  Adopt  any  needed  procedures  for 
the  submission  of  evidence  in  written 
form; 

(4)  Examine  witnesses  at  the  hearing; 
(sj  Convene,  recess,  adjourn  or 

otherwise  regulate  the  course  of  the 
hearing;  and 

(6)  Take  any  other  action  authorized 
by  or  consistent  with  the  provisions  of 
this  part  and  permitted  by  law  that  may 
expedite  the  hearing  or  aid  in  the 
disposition  of  the  proceeding. 

(g)  The  party  favored  by  ITlA's 
disposition  of  the  initial  petition  under 
§  240.115  may  participate  in  the  hearing 
as  a  third  party.  Parties  may  appear  and 
be  heard  on  their  own  behalf  or  through 
designated  representatives. 
Respondents  may  offer  relevant 
evidence  including  testimony  and  may 
conduct  such  cross-examination  of 
witnesses  as  may  be  required  for  a  full 
disclosure  of  the  relevant  facts. 

(h)  The  record  in  the  proceeding  shall 
be  closed  at  conclusion  of  the  hearing 
unless  the  presiding  officer  allows 
additional  time  for  the  submission  of 
information.  In  such  instances  the 
record  shall  be  left  open  for  such  time  as 
the  presiding  officer  grants  for  that 
purpose. 

(i)  At  the  close  of  the  record,  the 
presiding  officer  shall  prepare  a  written 
decision  in  the  proceeding. 

(j)  The  decision: 

(1)  Shall  contain  the  findings  of  fact 
and  conclusions  of  law.  as  well  as  the 
basis  therefore,  concerning  all  material 
issues  of  fact  or  law  presented  on  the 
record; 

(2)  Shall  be  served  on  the  responderft 
and  any  other  directly  affected  party; 


(3)  Shall  not  become  final  for  35  days 
after  issuance; 

(4)  Constitutes  final  agency  action 
unless  an  aggrieved  party  files  an 
appeal  within  35  days  after  issuance; 
and 

(5)  Are  not  precedental. 

(k)  The  FRA  shall  have  the  burden  of 
proving  that  its  grant  or  denial  of  the 
initial  petition  was  in  accordance  with 
law  and  supported  by  substantial 
evidence. 

9  240.120    Appeals. 

(a)  Any  party  aggrieved  by  the 
presiding  officer's  decision  may  file  an 
appeal.  The  appeal  must  be  filed  within 
35  days  of  issuance  of  the  decision  with 
the  Federal  Railroad  Administrator.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  A  copy  of  the  appeal  shall  be 
served  on  each  party.  The  appeal  shall 
set  forth  objections  to  the  presiding 
officer's  decision,  supported  by 
reference  to  applicable  laws  and 
regulations  and  with  specific  reference 
to  the  record. 

(b)  A  party  may  file  a  reply  to  the 
appeal  within  25  days  of  service  of  the 
appeal.  The  reply  shall  be  supported  by 
reference  to  applicable  laws  and 
regulations  and  with  specific  reference 
to  the  record,  if  the  party  relies  on 
evidence  contained  the  record. 

(c)  The  Administrator  may  extend  the 
period  for  filing  an  appeal  or  a  response 
for  good  cause  shown,  provided  that  the 
written  request  for  extension  is  served 
before  expiration  of  the  applicable 
period  provided  in  this  section. 

(d)  The  Administrator  has  sole 
discretion  to  permit  oral  argument  on 
the  appeal.  On  the  Administrator's  own 
initiative  or  written  motion  by  any 
party,  the  Administrator  may  grant  the 
parties  an  opportunity  for  oral  argument. 

(e)  The  Administrator  may  affirm, 
reverse,  alter  or  modify  the  decision  of 
the  presiding  officer  and  the 
Administrator's  decision  constitutes 
final  agency  action. 

Appendix  A  to  Part  24&— Schedule  of 
Civil  Penalties  preserved] 

Appendix  B  to  Part  240 — Procedures  for 
Obtaining  NDR  Data 

The  purpose  of  this  appendix  is  to  outline 
the  procedures  available  to  individuals  and 
railroads  for  complying  with  the  requirements 
of  section  4  (a)  of  the  Railroad  Safety 
Improvement  Act  of  1988  and  SS  240.51  and 
240.53  of  this  part.  Those  provisions  require 
that  railroads  consider  the  motor  vehicle 
driving  record  of  each  person  prior  to  issuing 
or  reissuing  him  or  her  certification  as  a 
qualiHed  locomotive  operator. 

To  fulfill  that  obligation  a  railroad  must 
review  an  operator  candidate's  recent  motor 
vehicle  driving  record.  Generally,  tha»  will  be 
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a  single  record  on  file  with  the  state  agency 
that  issued  the  candidate's  current  license. 
However,  it  can  include  multiple  records  if 
the  candidate  has  bteen  issued  a  motor 
vehicle  driving  license  by  more  than  om 
state  agency.  In  additioa  the  railroad  must 
determine  whether  the  operator  candidate  is 
hsted  in  the  National  Driver  Register  and,  if 
so  listed,  to  review  the  data  that  caused  the 
candidate  to  be  so  Usted. 
Access  to  State  Motor  Vehicle  Driving 
Record  Data 

The  right  of  railroad  workers,  their 
employers  or  prospective  employers  to  have 
access  to  a  state  motor  vehicle  licensing 
agency's  data  concerning  such  workers' 
driving  record  is  controlled  by  state  law. 
Although  many  states  have  mechanisms 
through  which  employers  and  prospective 
employers  such  as  railroads  can  obtain  such 
data,  diere  are  some  states  in  which  privacy 
concerns  make  such  access  very  difficult  or 
impossible.  Since  individuals  generally  are 
entitled  to  obtain  access  to  driving  record 
data  that  will  be  relied  on  by  a  state  motor 
vehicle  licensing  agency  when  that  agency  is 
taking  action  concerning  their  driving 
privileges,  FRA  places  responsibility  on 
individuals,  who  want  to  serve  as  locomotive 
operators  to  request  that  their  current  state 
drivers  licensing  agency  or  agencies  furnish 
such  data  directly  to  the  railroad  considering 
certifying  them  as  a  locomotive  operator. 
Depending  on  the  procedures  adopted  by  ■ 
particular  state  agency,  this  will  either 
involve  the  candidate  sending  the  state 
agency  a  brief  letter  requesting  such  action  or 
executing  a  state  eigency  form  that 
accomplishes  the  same  effect.  It  will  normally 
involve  payment  of  a  nominal  fee  established 
by  the  state  agency  for  such  a  records  check. 
In  rare  instances,  when  an  operator 
candidate  has  been  issued  multiple  licenses, 
it  may  require  more  than  a  single  request 

The  National  Driver  Register 

In  addition  to  seeking  an  individual  state's 
data,  each  operator  candidate  is  required  to 
request  that  a  search  and  retrieval  be 
performed  of  any  relevant  information 
concerning  his  or  her  driving  record 
contained  in  the  National  Driver  Register. 
The  National  Driver  Register  (NDR)  is  a 
system  of  information  created  by  Congress  in 
1960.  In  essence  it  is  a  nationwide  repository 
of  information  on  problem  drivers  that  was 
created  in  an  effort  to  protect  motorists.  It  is 
a  voluntary  State/Federal  cooperative 
program  that  assists  motor  vehicle  driver 
licensing  agencies  in  gaining  access  to  data 
about  actions  taken  by  other  stale  agencies 
concerning  an  individual's  motor  vehicle 
driving  record.  The  NDR  is  designed  to 
address  the  problem  that  occurs  when 
chronic  traffic  law  violators,  after  losing  their 
license  in  one  State  travel  to  and  receive 
licenses  in  another  State.  Currently  the  NDR 
is  maintained  by  the  National  Highway 
Traffic  Safety  AdministraUon  (NHTSA)  of  the 
Department  of  Transportation  under  the 
provisions  of  the  National  Driver  Register  Act 
(23  U.S.C.  401  note).  Under  that  statute,  state 
motor  vehicle  licensing  authorities 
voluntarily  notify  NHTSA  when  they  take 
action  to  deny,  suspend,  revoke  or  cancel  a 

person's  motor  vehicle  driver's  license  and, 


under  the  provisions  of  a  1962  amendment  to 
the  statute,  four  pilot  states  notify  NHTSA 
concerning  convictions  for  operation  of  a 
motor  vehicle  while  under  the  influence  of.  or 
impaired  by,  alcohol  or  a  controlled 
substance;  traffic  violations  arising  in 
connection  with  a  fatal  traffic  accident 
reckless  driving  or  racing  on  the  highway 
even  if  these  convictions  do  not  result  in  an 
immediate  loss  of  driving  privileges. 

The  information  submitted  to  NHTSA 
contains,  at  ■  minimum,  three  specific  pieces 
of  data:  the  identification  of  the  state 
authority  providing  the  information;  the  name 
of  the  person  whose  license  is  being  affected; 
and  the  date  of  birth  of  that  persoa  It  may  be 
supplemented  by  data  concerning  the 
person's  hei^t  weight  color  of  eyes,  color  of 
hair,  and  social  security  acconnt  number,  if  a 
State  collects  such  data. 
Access  to  NDR  Data 

Essentially  only  individuals  and  state 
licensing  agencies  can  obtain  access  to  the 
NDR  data.  Since  railroads  have  no  direct 
access  to  the  NDR  data.  FRA  requires  that 
individuals  seeking  certification  as  a 
locomotiye  operator  request  that  an  NDR 
search  be  performed  and  direct  that  the 
results  be  furnished  to  the  raiboad.  FRA 
requires  that  each  person  request  the  NDR 
information  directly  from  NHTSA  unless  the 
prospective  operator  has  a  motor  vehide 
driver  license  issued  by  a  state  motor  vehicle 
licensing  agency  that  is  participating  under 
the  provisions  of  a  1982  amendment  to  the 
National  Driver  Register  Act.  Participating 
states  can  access  the  NDR  data  on  behalf  of 
the  prospective  operator.  The  state  agencies 
that  currendy  participate  in  that  access 
program  are  identified  in  Appendix  C  of  this 
regulation. 
—Requesting  NHTSA  to  Perform  the  NDR 

Check 

The  procedures  for  requesting  NHTSA 
performance  of  an  NDR  check  are  as  follows: 

1.  Each  person  shall  submit  a  written 
request  to  National  Highway  Traffic  Safety 
Administration  at  the  following  address: 
Chief,  National  Driver  Register,  National 
Highway  Traffic  Safety  Administration.  400 
Seventh  Sti«et  SW.,  Washington.  DC  2059a 

2.  The  request  must  contain: 

(a)  The  full  legal  name; 

(b)  Any  other  names  used  by  Afc  person 
(e.g.  nicloiame  or  professional  IflHne); 

(c)  The  date  of  birth:  \ 
(d)Sex: 

(e)  Height; 

(f)  Weight: 

(g)  Color  of  eyes; 

(h)  Drivers  license  number  (unless  that  is 
not  available). 

3.  The  request  must  authorize  NHTSA  to 
perform  the  NDR  check  and  to  furnish  the 
results  of  die  search  directly  to  the  railroad. 

4.  The  request  must  identify  the  railroad  to 
which  the  results  are  to  h»e  furnished 
including  the  proper  name  of  the  railroad  and 
the  proper  mailing  address  of  the  railroad. 

5.  The  persoa  seeking  to  become  a  certified 
locomotive  operator  shall  sign  the  request 
and  that  signature  must  be  notarized. 

FRA  requires  that  the  request  be  in  writing 
and  contain  as  much  detail  as  is  available  to 
improve  the  reliability  of  the  data  search. 


Any  person  may  supply  additional 
information  to  tiiat  being  mandated  by  FRA. 
Furnishing  additional  information,  such  as 
the  person's  Social  Security  account  nimiber, 
wiH  help  to  more  positively  identify  any 
records  that  may  exist  concerning  the 
requester.  Although  no  fee  is  charged  for  such 
NDR  checks,  a  minimal  cost  may  be  incurred 
in  having  the  request  notarized.  The 
requirement  for  notarization  is  designed  to 
ensure  that  eadi  person's  right  to  privacy  is 
being  respected  and  that  records  are  only 
being  disclosed  to  legally  authorized  parties. 
— ^Requesting  a  State  Agency  to  Perform  the 
NDR  Check 

As  discussed  earlier  in  connection  with 
obtaining  data  compiled  by  the  state  agency 
itself,  a  person  can  either  write  a  letter  to  that 
agency  asking  for  the  NDR  check  or  can  use 
the  agency's  forms  for  making  such  a  request 
If  a  request  is  made  by  letter  the  individual 
must  follow  the  same  procedures  required 
when  directly  seeking  the  data  from  NHTSA 
At  present  there  are  only  a  limited  number  of 
state  licensing  agencies  that  have  the 
capacity  to  make  a  direct  NDR  inquiry  of  diis 
nattire.  It  is  anticipated  diat  the  number  of 
states  with  such  capability  vrill  increase  in 
the  near  future,  therefore,  FRA  wiH  continue 
to  update  the  identification  of  such  states  by 
revising  Appendix  C  to  this  regulation  to 
identify  sucii  state  agencies.  Since  it  would 
be  more  efficient  for  a  prospective  operator 
lo  make  a  single  request  for  both  aspects  of 
the  information  required  under  this  rule,  FRA 
anticipates  that  state  agency  inquiry  will 
eventuaUy  become  the  predominant  method 
for  making  these  NDR  checks.  Requests  to 
state  agencies  may  involve  paycient  of  a 
nominal  fee  established  by  the  sUte  agency 
for  such  a  records  check. 

State  agencies  normally  will  respond  in 
approximately  30  days  or  less  and  advise 
whether  there  is  or  is  not  a  listing  for  a 
person  with  that  name  and  date  of  birth.  If 
there  is  a  potential  match  and  die  inquiry 
state  was  not  responsible  for  causing  that 
entry,  the  agency  normally  will  indicate  in 
writing  the  existence  of  a  probable  match 
and  will  identify  the  state  licensing  agency 
that  suspended,  revoked  or  canceled  the 
relevant  license. 

—Actions  When  a  Probable  NDR  Match 
Occurs 

The  response  provided  after  performanoa 
of  an  NDR  chuck  is  limited  to  either  a 
notification  that  no  potential  record  match 
was  identified  or  a  notification  that  a 
potential  record  match  was  identified.  If  the 
later  event  occurs,  the  notification  will 
include  the  identification  of  the  state  motor 
vehicle  licensing  authority  which  possesses 
the  relevant  record.  If  the  NDR  check  results 
indicate  a  potential  match  and  diat  the  state 
with  the  relevant  data  is  the  same  state 
which  furnished  detailed  data  (because  it  had 
issued  the  person  a  driving  license),  no 
further  action  is  required  to  obtain  additional 
data.  If  the  NDR  check  results  indicate  a 
potential  match  and  the  state  virith  the 
relevant  data  is  different  from  the  state 
which  furnished  detailed  data,  it  then  is 
necessary  to  contact  the  individual  state 
motor  vrfiicle  licensing  authority  that 
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furnished  the  NDR  infonnation  to  obtain  the 
relevant  record.  FRA  places  resi>on8ibility  on 
the  railroad  to  contact  the  state  with  the 
relevant  information.  FRA  requires  the 
railroad  to  write  to  the  state  hcensing  agency 
and  request  that  the  agency  inform  the 
railroad  concerning  the  person's  driving 
record.  If  required  by  the  state  agency,  the 
railroad  may  have  to  pay  a  nominal  fee  for 
providing  such  data  and  may  have  to  furnish 
written  evidence  that  the  prospective 
operator  consents  to  the  release  of  the  data  to 
the  railroad.  FRA  does  not  require  that  a 
railroad  go  beyond  these  efforts  to  obtain  the 
infonnation  in  the  control  of  such  a  state 
agency  and  may  act  upon  the  pendyig 
certification  without  the  data  if  an  individual 
state  agency  fails  or  refuses  to  supply  the 
records. 

If  the  non-issuing  state  licensing  agency 
does  provide  the  railroad  with  the  available 
records,  the  railroad  must  verify  that  the 
record  pertains  to  the  person  being 
considered  for  certification.  It  ia  necessary  to 
perform  this  verification  because  in  some 
instances  only  limited  identification 
infonnation  is  furnished  for  use  in  the  NDR 
and  this  might  result  in  data  about  a  different 
person  being  supplied  to  the  railroad.  Among 
the  available  means  for  verifying  that  the 
additional  state  record  periains  to  the 
operator  candidate  are  physical  description, 
photographs  and  handwriting  comparisons. 

Once  the  railroad  has  obtained  the  motor 
vehicle  driving  record  which,  depending  on 
the  circimistance,  may  consist  of  more  than 
two  documents,  the  railroad  must  afford  the 
prospective  operator  an  opportunity  to 
review  that  record  and  respond  in  writing  to 
its  contents.  The  review  opportunity  must 
occur  before  the  railroad  evaluates  that 
record  The  railroad's  required  evaluation 
and  subsequent  decision  making  must  be 
done  in  compliance  with  the  provisions  of 
i  240.55. 

Appendix  C  to  Part  240— Identiflcatioii 
of  State  Agencies  That  Perform  NDR 
Checks 

Under  the  provisions  of  i  240.53  of  this 
part,  each  person  seeking  certification  or 
receriification  as  a  locomotive  operator  must 
request  that  a  check  of  National  Driver 
Register  (NDR)  be  conducted  and  that  the 
resulting  information  be  furnished  to  their 
employer  or  prospective  employer.  Under  the 
provisions  of  paragraph  (d)  of  {  240.53,  each 
person  seeking  certification  or  recertification 
as  a  locomotive  operator  must  request  that 
National  Highway  Traffic  Safety 
Administration  conduct  the  NDR  check, 
unless  he  or  she  was  issued  a  motor  vehicle 
driver  license  by  one  of  the  state  agencies 
identified  in  this  appendix.  If  the  operator 
candidate  received  a  license  from  one  of  the 
designated  state  agencies,  he  or  she  must 
request  the  state  agency  to  perform  the  NDR 
check.  The  state  motor  vehicle  licensing 
agencies  listed  in  this  appendix  participate  in 
a  program  that  authorizes  these  state 
agencies,  in  accordance  with  the  1962 
amendments  to  the  National  Driver  Register 
Act,  to  obtain  information  from  the  NDR  on 
behalf  of  individuals  seeking  data  about 
themselves.  Since  these  state  agencies  can 
more  efficiently  supply  the  desired  data  and, 


in  some  instances,  can  provide  a  higher 
quality  of  information,  FRA  requires  that 
operator  candidates  make  use  of  this  method 
in  preference  to  directly  contacting  NHTSA. 
Although  the  number  of  state  agencies  that 
participate  in  this  manner  is  limited,  FRA 
anticipates  that  an  increasing  number  of    . 
states  will  do  so  in  the  future.  This  appendix 
will  be  revised  periodically  to  reflect  current 
participation  in  the  program.  As  of  March  1, 
1989,  the  motor  vehicle  licensing  agencies  of 
the  following  states  participate  under  the 
provisions  of  the  1982  amendment  to  the  NDR 
Act:  North  Dakota,  Ohio,  Virginia,  and 
Washington. 

Appendix  D  to  Part  240 — Potential 
Performance  Test  Criteria  [Reserved] 

FRA  recognizes  that  appraisals  of 
operator  performance  historically  have 
been  made  by  railroad  managers  in  an 
informal  manner.  Some  major  railroads 
have  been  using  an  observation  form  to 
document  an  appraisal  because  such 
forms  tend  to  ensure  a  more  thorough 
and  systematic  assessment  of  operator 
performance. 

The  Need  for  a  Systematic  Approach 

There  are  numerous  criteria  that 
should  be  monitored  when  observing  a 
person  to  determine  whether  that 
individual  should  be  considered  to  be  a 
qualified  locomotive  operator  and  the 
details  of  those  criteria  will  vary  for  the 
different  classes  of  service,  types  of 
railroads,  and  terrain  over  which  trains 
are  being  operated.  At  a  minimtun,  an 
observer's  attention  should  concentrate 
on  several  general  areas  during  any 
appraisal.  Compliance  with  the 
railroad's  operating  rules,  including  its 
safety,  train  handling  rules,  and 
comphance  with  Federal  regulations 
would  be  carefully  evaluated.  But,  in 
order  to  e^ectively  evaluate  employees, 
it  is  necessary  to  have  something 
against  which  to  compare  their 
performance.  Any  carrier  who  fails  to 
have  adequate  operating,  safety,  or  train 
handling  rules  will  experience  difficulty 
in  establishing  an  objective  method  of 
measuring  an  individual's  skill  level. 
Any  carrier  which  requires  the 
evaluation  of  an  individual's 
performance  relative  to  train  handling 
should  have  established  preferred 
operating  ranges  for  throtde  use,  brake 
application,  and  train  speed.  The 
absence  of  such  criteria  results  in  the 
lack  of  a  meaningful  yardstick  for  the 
observer  to  use  in  measuring  others.  It  is 
essential  to  have  a  defmite  standard  for 
the  operator  to  know  what  he  or  she  is 
being  measured  against. 

Evaluating  the  performance  of  certain 
train  operation  skills  will  tend  to  occur 
in  all  situations.  For  example,  it  would 
be  rare  to  observe  any  operator  for  a 
reasonable  period  of  time  and  not  have 


some  opportimity  to  review  an 
operator's  compUance  with  basic  safety 
niles,  basic  operating  rules,  and  the 
performance  of  a  brake  test.  As  the 
complexity  of  the  operation  increases  so 
does  the  number  of  items  that  the 
operator  must  comply  with.  Higher 
speeds,  mountainous  terrain,  and 
various  signal  systems  place  increased 
emphasis  on  the  need  for  operator 
compliance  with  more  safety,  operating, 
and  train  handling  rules.  Accounting  for 
such  variables  in  any  universal 
monitoring  scheme  immediately  results 
in  a  fairly  complex  system. 

FRA  is  not  proposing  adoption  of  a 
federally  mandated,  all  encompassing, 
list  of  what  should  be  observed  for,  but 
rather  is  suggesting  the  minimums  of 
what  to  observe  for  when  conducting 
skills  performance  test.  Instead,  FRA 
proposes  to  give  railroads  the  discretion 
to  determine  what  each  carrier  feels  is 
most  important  in  order  to  ensure  that 
its  locomotive  operators  function  in  a 
safe  manner.  Some  railroads  already 
have  well  developed  criteria  for 
conducting  such  evaluations  and  will 
not  have  any  need  to  alter  their  existing 
practices.  Since  all  railroads  are  not  in 
that  posture,  FRA  is  providing  the 
following  information  to  assist  railroads 
<n  developing  a  meaningful  test. 

In  FRA's  judgement,  the  kinds  of 
operating  practices  that  should  be 
observed  for  are  identified  below. 
Obviously,  the  less  sophisticated  the 
railroad's  operations  are  the  fewer  the 
number  of  identified  practices  that 
would  be  relevant. 

— Does  the  employee  have  the 

necessary  books,  (Operating  Rules. 
Safety  Rules,  Timetable,  etc.)? 
— Are  predepartiire  inspections  properly 
conducted  (Radio,  Air  Brake  Tests. 
Locomotive  etc.)? 
— Does  the  employee  comply  with 

applicable  safety  rules? 
— Does  the  employee  read  the  bulletins. 

general  orders,  etc.? 
— Enroute,  does  the  employee: 
— Comply  with  applicable  Federal 

Rules?  (Radio) 
— Monitor  gauges? 
— Properly  use  the  horn,  whistle, 

headlight? 
— Couple  to  cars  at  a  safe  speed? 
— Properly  control  in  train  slack  and 

buff  forces? 
— Properly  use  the  train  braking 

systems? 
— Comply  with  speed  restrictions? 
— ^Display  familiarity  with  the  physical 

characteristics? 
— Comply  with  signal  indications? 
— Respond  properly  to  unusual 

conditions? 


1/ 


—At  the  conclusion  of  the  trip,  does  the 

employee: 
— Apply  a  hand  brake  to  the 

locomotives? 
— Properly  report  locomotive  defects? 

The  Need  for  Objectivity,  Use  of 
Observation  Form 

It  is  essential  that  railroads  conduct 
the  performance  skills  testing  in  the 
most  objective  manner  possible,  1 

whether  this  testing  is  conducted  as  a     ; 
portion  of  the  operator's  initial 
qualification  testing  or  periodic 
retesting.  There  is  some  potential  for  the 
subjective  views  of  the  person 
conducting  the  evaluation  to  enter  into 
decisions  concerning  the  competency  of 
a  particular  individual  to  handle  the 
position  of  locomotive  operator.  Steps 
can  be  taken,  and  need  to  be  taken,  to 
minimize  the  risk  that  personality 
factors  adversely  influence  the  testing 
procedure. 

One  way  to  reduce  the  entry  of 
subjective  matters  into  the  qualification 
procedures  is  through  the  use  of  a 
docimient  that  specifies  those  criteria 
that  the  observer  is  to  place  emphasis 
on.  The  use  of  an  observation  form  will 
reduce  but  not  eliminate  subjectivity. 
Any  supervisory  observation  trip  will 
contain  some  amount  of  subjectivity. 
While  complianpe  with  the  operating 
rules  or  the  safety  rules  is  clear  in  most 
cases,  with  few  opporttuiities  for 
deviation,  train  handling  offers  many 
options  with  few  absolute  right  answers. 
The  fact  that  an  engineer  applies  the 
train  air  brakes  at  one  location  rather 
than  a  few  yards  away  does  not 
necessarily  indicate  a  failure  but  a 


question  of  judgment  The  use  of 
dynamic  braking  versus  air  brakes  at  a 
particular  location  may  be  a  question  of 
judgment  unless  the  carrier  has 
previously  specified  the  use  of  a 
preferred  braking  method.  In  any  case 
the  operator's  judgment,  to  apply  or  not 
apply  a  braking  system  at  a  given 
location,  is  subject  to  the  opinion  of  the 
observer.  The  carrier  should  attempt  to 
reduce  the  subjectivity  through  the 
establishment  of  preferred  methods  of 
train  handling. 

The  individual  performing  the 
observation  must  be  familiar  with  the 
carrier's  preferred  train  handling 
methods,  equipment,  and  must  be 
qualified  on  the  territory  being  used  for 
die  observation  trip.  In  addition,  the 
observer  must  be  knowledgeable 
regarding  the  carrier's  operating  and 
safety  rules.  There  simply  is  no  value  in 
having  an  imqualified  person  attempt  to 
pass  judgment  on  the  skills  of  another. 

Many  of  the  major  carriers  in  the 
nation  already  have  some  type  of 
observation  form  in  use.  A  few  have 
attempted  to  develop  numeric  scoring 
system  which  the  FRA  sees  as  the 
ultimate  goal  for  all  systems  of 
measuring  engineer  performance.  In 
devising  a  form,  FRA  does  not  anticipate 
the  need  for  major  railroads  to  change 
the  forms  currently  in  use  since  they 
already  have  effective  observation 
forms.  Regional  railroads  or  short  lines 
that  have  not  devised  a  form  are 
encouraged  to  create  and  implement 
one. 

For  railroads  developing  any 
evaluation  form,  the  areas  of  concern 
identified  earlier  will  not  be  relevant  in 


all  instances.  Railroads  that  do  not  have 
sophisticated  operations  would  only 
need  short  list  of  subjects.  For  example, 
most  smaller  railroads  would  not  require 
line  items  pertaining  to  compliance  with 
signal  rule  compliance  or  the  use  of 
dynamic  brakes.  Conversely,  in  all 
instances  the  observation  forms  should 
include  the  time  and  location  that  the 
observer  started  and  ended  the 
observation.  FRA  beheves  that  there 
should  be  a  miniTnnm  duration  for  all 
performance  skills  examinations.  FRA 
contemplates  allowing  railroads  to 
select  a  duration  appropriate  for  their 
individual  circumstances  and  the 
proposed  rule  require  only  that  the 
period  be  "of  sufficient  length"  to 
effectively  evaluate  the  person.  In 
exercising  its  discretion  FRA  would 
prefer  that  the  minimtims  selected  by  a 
railroad  be  stated  in  terms  of  a  distance 
since  the  examination  has  to  be  of  a 
sufficient  duration  to  adequately 
monitor  the  operator's  skills  in  a  variety 
of  situations.  FRA  also  suggests  that  the 
format  for  the  observation  form  include 
a  space  for  recording  the  observer's 
comments.  Provision  for  comments 
ideally  would  allow  for  the  inclusion  of 
"constructive  criticism"  without  altering 
the  import  of  the  evaluation  and  would 
permit  subjective  comments  where 
merited. 

Issued  in  Washington,  DC  on  November 
3a  1969. 

Gilbert  E.  Coimichael. 
Administrator. 
[PR  Doc  88-28345  Hied  12-6-80:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Offic* 

37  CFR  Parta  1  and  2 
(Docket  No.  903e3-9221 1 
RIN  08S1-AA40 

Patent  and  Trademarlt  Automated 
Search  System  Fees 

agency:  Patent  and  Trademark  OfHce. 

Commerce. 
action:  Final  Rule. 

summary:  The  Patent  and  Trademark 
Office  (Office)  is  amending  the  rules  of 
practice  in  patent  and  trademark  cases, 
parts  1  and  2  of  title  37,  Code  of  Federal 
Regulations,  to  set  forth  fees  for  public 
access  to  the  text  data  bases  resident  on 
the  Automated  Patent  System  (APS)  and 
the  automated  trademark  search  system 
(T-Search).  Public  Law  100-703.  enacted 
on  November  19. 1968,  allows  the 
Commissioner  to  establish  reasonable 
fees  for  on-line  access  to  the  automated 
search  systems. 

The  Office  will  provide  on-line  access 
to  its  USPAT  data  base  (full  text  of  U.S. 
patents  issued  after  1974).  the  U.S. 
classification  data  from  1790  to  the 
present,  and  to  English  abstracts  of 
Japanese  and  Chinese  patents  (to  the 
extent  they  are  available),  hereinafter 
referred  to  as  APS-Text.  in  its  Patent 
Search  Room  and  to  T-Search  in  its 
Trademark  Search  Library,  located  in 
Arlington.  Virginia.  Except  for  a  series 
of  pilot  experiments  which  may  occur 
over  the  next  one  or  two  years,  the 
Office  does  not  plan  to  provide  routine 
remote  on-line  access  to  these  data 
bases  at  any  other  facilities  at  the 
present  time.  A  separate  rulemaking 
process  will  be  followed  when  the 
Office  determines  to  provide  such 
remote  on-line  access. 

Both  search  systems  have  been  made 
available  to  the  public  free  of  charge 
since  April  3, 1989.  for  the  purposes  of 
education  and  training  (familiarization). 

The  paper  and/or  microfilm 
collections  of  U.S.  patents,  foreign 
patent  documents  and  U.S.  trademark 
registrations  continue  to  be  available  to 
tlie  public  free  of  charge,  as  provided  by 
section  104(b)  of  Public  Law  100-703. 
The  Office  reaffirms  its  commitment  to 
hold  a  public  hearing  prior  to  making 
any  decision  concerning  the  elimination 
of  the  paper  files. 

This  final  rule  establishes  fees  for  use 
of  the  on-line  automated  search  systems. 
In  addition,  procedures  for  public  use  of 
the  automated  search  systems,  including 
training  and  charging  of  fees,  are 
presented. 


In  response  to  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  May  3. 1989  (54  FR  18007). 

and  at  a  public  hearing  held  on  June  3Qc 
1989.  the  Office  received  many 
comments  regarding  problems 
encountered  by  the  public  in  the  use  of 
T-Search.  The  Office  believes  that  T- 
Search  has  proven  effective  for  searches 
performed  by  Trademark  examining 
attorneys  in  connection  with  their 
examination  of  applications  for  the 
registration  of  marks.  Although  the 
Office  is  establishing  a  fee  for  accessing 
the  T-Search  system,  the  Commissioner 
is  immediately  suspending  collection  of 
that  fee  to  provide  additional  time  for 
the  public  to  familarize  themselves  with 
T-Search.  The  Office  will  provide  the 
public  with  sixty  days  notice  before 
starting  to  collect  the  fee. 
EFFECTIVE  DATE:  February  12.  lOOa 
Section  2.6(w)  will  take  effect  February 
12. 1990  but  immediately  be  suspended 
by  the  Commissioner.  The  Office  will 
provide  written  notice  in  the  Federal 
Register  sixty  days  before  starting  to 
collect  fees  for  accessing  T-Search. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Michalkewicz  by  telephone  at 
(703)  557-1610  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231. 

SUPPt.EMENTARY  INFORMATION:  The 

purpose  of  this  final  rule  is  to  establish 
new  fees  for  the  on-line  use  by  the 
public  of  APS-Text.  and  T-Search  that 
are  to  be  provided  in  the  Office's 
facilities  in  Arlington.  Virginia.  This 
final  rule  is  consistent  with  the  Office's 
Electronic  Data  Dissemination  Policies 
and  Guidelines,  which  were  published  in 
final  form  in  the  Federal  Register  on 
May  3. 1989,  at  54  FR  18920. 
Establishment  and  adjustment  of  patent 
fees  is  provided  for  by  section  1^  and 
section  41  of  title  35,  United  Stales 
Code,  and  section  103(b)  of  Public  Law 
100-703.  Establishment  and  adjustment 
of  trademark  fees  is  authorized  by 
section  31  of  the  Trademark  (Lanham) 
Act  of  1948,  as  amended  (15  U.S.C 
1113),  and  section  103(a)  of  Ihiblic  Law 
100-703.  Information  on  the  procedures 
for  public  use  of  the  automated  systems, 
including  training,  waivers,  and  the 
charging  of  fees,  also  is  presented. 

Background:  In  response  to  Public 
Law  96-517,  the  1980  legislation  which 
amended  patent  and  trademark  laws, 
the  O^ice  prepared  and  submitted  a 
plan  for  the  automation  of  its  operations 
to  Congress  on  December  13, 1982.  The 
plan  centered  on  two  basic  concepts: 
The  creation  of  electronic  data  bases 
that  (1)  would  eventually  replace  the 
Office's  all-paper  patent  and  trademark 


files,  and  thereby  improve  the  integrity 
and  quality  of  Office  records:  and  (2) 
would  support  searches,  examinations. 
Office  actions  and  other  Office  functions 
through  electronic  workstations  which 
would  provide  text  and  image  retrieval 
capabilities  and  perform  other 
automation  functions. 

Over  700.000  active  Federal  trademark 
registrations  have  been  converted  to  an 
electronic  data  base  of  textual  and 
digital  image  data.  A  computer  system 
has  been  installed  to  enable  trademark 
examining  attorneys  to  search  the  data 
base  for  registered  and  pending 
trademarks  and  associated  textual  data, 
including  marks  containing  designs,  and 
to  retrieve,  display  and  print  all 
information  as  a  substitute  for  paper  file 
searches.  Trademark  examining 
attorneys  have  been  using  T-Search 
exclusively  since  January  1988  via  a 
network  of  approximately  40  terminals. 
After  a  six-month  experimental  T- 
Search  evaluation  program  conducted 
between  June  and  December  1988.  the 
capability  was  deployed  for  public  use 
in  the  Trademark  Search  Library  on 
April  3, 1989. 

The  T-Search  "dead  data  base." 
trademarks  cancelled,  expired  or 
abandoned  since  March  1984,  also  is 
available  to  the  public,  but 
approximately  17.000  images  are  missing 
and  an  additional  184.000  registrations 
and  applications  have  not  been  quality 
checked.  Trademark  examining 
attorneys  do  not  search  this  data  base  in 
connection  with  examining  activities. 

An  Automated  Patent  System  (APS) 
was  installed  for  test  and  evaluation 
purposes,  using  one  patent  examining 
group  as  an  operational  testbed.  Major 
operational  components  of  APS.  that  is, 
large  scale  computers  with  conventional 
magnetic  storage  devices,  a  high-speed 
local  area  data  communications 
network,  and  electronic  workstations 
equipped  with  two  high  resolution 
graphic  displays  and  laser  printers  were 
interconnected  on  July  1, 1986,  to  enable 
system  test  and  evaluation  to  begin  in 
the  testbed  group. 

On-line  access  to  the  full-text  of  all 
U.S.  patents  granted  after  1974  and  then 
to  English  language  abstracts  of 
Japanese  patents  was  deployed  to  the 
patent  examining  staff  beginning  in  1986. 
On-line  access  to  APS-Text  permits 
examiners  to  search  the  text  of 
approximately  one  million  U.S.  patents 
containing  more  than  five  billion  words. 
Today,  all  examiners  have  been  trained 
in  the  use  of  the  full-text  searching  tool, 
and  it  has  become  a  routine  part  of  the 
patent  examination  process  for  many 
examiners.  Searches  are  conducted  from 
approximately  71  single  screen  text 
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terminals  located  throughout  the  Office. 
The  APS-Text  capability  was  deployed 
to  the  public  in  the  Patent  Search  Room 
on  April  3, 1989. 

The  Office  intends  to  enter  the  text  of 
virtually  all  U.S.  patents  issued  after 
1970.  In  addition,  selected  tabular  data 
and  chemical  and  mathematical 
equations  will  be  added  to  the  current 
full  text  file.  Ultimately,  approximately 
1.2  million  U.S.  patents  will  be  available 
to  both  patent  examiners  and  the  public 
for  search  in  full  text  form. 

Public  evaluation  of  the  APS  full-text 
search  capability  was  conducted 
between  January  11  and  April  15, 1988. 
Forty-two  (42)  public  users  were  trained 
on  APS-Text  during  January  1988,  and 
allowed  first-come/first-serve  access  to 
several  terminals.  Reactions  of  public 
users  to  APS-Text  were  positive.  Public 
users  found  APS-Text  useful  for  pre- 
application  and  state-of-the-art 
searches. 

A  total  of  38  public  users  were  trained 
on  T-Search  during  a  pubUc  evaluation 
period  conducted  between  June  and 
December  1968.  Preliminary  review 
indicted  that  public  users  considered  T- 
Search  to  be  useful  both  as  a  source  for 
registrability  searching  and  for  verifying 
paper  searches.  In  addition,  T-Search 
was  found  to  facilitate  searches  by  class 
and  ownership. 

Public  Law  100-703,  enacted  on 
November  19, 1988,  allows  the 
Commissioner  to  establish  reasonable 
fees  for  public  access  to  the  automated 
search  systems  while  it  continues  the 
requirements  that  no  more  than  30 
percent  of  automation  resources  may  be 
from  user  fees  and  that  the  Office  may 
not  enter  into  exchange  agreements 
relating  to  automatic  data  processing 
resources. 

Section  104(c)  of  Public  Law  100-703 
allows  the  Commissioner  to  waive  the 
payment  by  an  individual  of  fees  for 
accessing  the  automated  search  systems 
upon  a  showing  of  need  or  hardship,  and 
if  such  waiver  is  in  the  public  interest 

The  information  contained  in  the 
automated  data  bases,  which  will  be 
available  to  the  public  at  the  Patent  and 
Trademark  Office  in  Arlington,  Virginia, 
is  available  free  of  charge  at  that 
location  in  paper  form,  and  is 
substantially,  available  through 
conunercial  vendors.  The  Office 
believes  it  to  be  in  the  public  interest  to 
waive  the  fee  for  public  access  to  its 
text  data  bases  in  situations  where 
access  to  the  data  base  is  needed  for  a 
personal,  educational  purpose  by  an 
individual  or  member  of  an  educational 
or  non-profit  organization,  or  where 
payment  of  the  fee  would  pose  a 
genuine  financial  hardship  to  the  user. 


A  personal,  educational  purpose  is 
one  in  which  the  person  using  the  data 
base  is  attempting  to  satisfy  a  personal 
need,  and  is  not  conducting  a  search  or 
otherwise  using  the  data  base  for 
compensation  in  any  form.  Examples  of 
appropriate  waiver  situations  would 
include  students  or  teachers  doing  a 
term  paper  or  a  university  professor 
collecting  background  information  for 
the  preparation  of  an  application  for  a 
researd)  grant.  An  example  of  a 
situation  where  a  waiver  would  not  be 
appropriate  would  include  an  individual 
doing  work  for  remuneration — e.g.,  a 
law  student  doing  a  pre-<  semination  or 
infringement  search  for  a  law  firm. 

The  Commissioner  will  further 
consider  a  fee  waiver  based  on  a 
genuine  financial  hardship.  The  person 
requesting  a  waiver  will  be  required  to 
provide  information  that  would 
demonstrates  clear  inability  to  pay  the 
fee. 

A  waiver  for  the  payment  of  fees  is 
intended  to  be  granted  sparingly,  and 
generally  only  when  terminals  era 
available.  It  is  not  anticipated  that  fees 
will  be  waived  for  any  one  individual 
more  than  once  or  twice  each  year.  The 
Commissioner  reserves  the  authority  to 
control  access  to  the  data  bases  and 
deny  a  waiver  to  any  individual. 

The  waiver  policy  would  apply  only  to 
use  of  the  automated  system,  and  not  to 
the  printing  or  sale  of  copies.  Any  abuse 
of  the  waiver  policy  could  lead  to  a  ban 
on  the  use  of  any  public  search  facility 
for  that  indivdual. 

Cost  Calculations:  The  Office 
calculated  imit  costs  for  all  fees  based 
on  0MB  Circular  A-25.  "User  Fees'Smd 
OMB  Circular  A-130.  "Management  of 
Federal  Information  Resources."  Costs 
were  determined  from  the  best  available 
records  (for  example,  financial 
statements  for  the  Office)  and  included 
direct  and  indirect  costs  to  the  Office  of 
carrying  out  the  activity,  as  directed  by 
OMB  Circular  A-2S.  User  charges  for 
both  APS-Text  and  T-Search  were 
based  on  the  marginal  costs  of  providing 
these  services  to  the  public. 

In  calculating  the  costs  of  providing 
access  to  T-Search  and  APS-Text  to  the 
public,  the  Office  followed 
Congressional  direction  that  fees  be 
reasonable  by  reflecting  the  marginal 
cost  for  providing  the  new  service  and 
not  include  the  costs  of  designing  or 
installing  the  automated  system  for  use 
by  Office  examiners,  or  the  development 
of  the  new  systems. 

Prior  to  preparation  of  this  final  rule, 
all  of  the  cost  assumptions  and  qbst 
calculations  were  reviewed  and 
modified  to  ensure  that  they  Included 
the  Office's  best  estimates  and 
projections. 


BEST  COPY  AVAILABLE 


APS-Text 

The  Office  is  establishing  the  $40.00 
fee  for  each  hour  of  terminal  session 
time  on  APS-Text.  The  marginal  costs 
for  one  hour  terminal  session  time  on 
APS-Text  include  a  portion  of  the  lease 
cost  of  a  new  computer  mainframe 
which  originally  was  to  be  acquired  in 
fiscal  year  1990  for  use  by  Office  patent 
examiners.  To  meet  public  search 
requirements,  the  mainframe  is  being 
leased  earlier  than  originally  planned. 
That  portion  of  lease  costs  for  the  three 
(3)  month  period  March  1990  through 
May  1990  over  and  above  the  lease  costs 
for  a  mainframe  sized  to  meet  only 
examiner  needs  is  being  passed  on  to 
the  user.  After  May  1990.  the  mainframe 
was  intended  to  be  procured  and 
installed  to  support  APS.  Therefore,  no 
costs  are  being  passed  on  to  the  public 
user  after  that  time.  When  public  usage 
reaches  the  level  where  a  mainframe 
dedicated  for  public  use  is  required,  fee 
adjustments  will  be  proposed  to  pass  all 
of  the  costs  of  that  mainframe  on  to  the 
public. 

The  level  of  public  use  will  affect  the 
amount  of  main  memory  needed  to 
support  the  additional  search  sessions. 
It  is  projected  that  an  additional 
Increment  of  main  memory  will  be 
required  in  fiscal  years  1991  and  1992. 
This  increment  would  not  be  required  to 
support  the  examiner  workload  alone. 

The  fee  calculations  for  public  access 
also  include  the  costs  for  equipment: 
Network  interface  units,  text  terminals, 
printer  noise  dampeners  and  text 
terminal  printers. 

Other  costs  include  a  portion  of  the 
license  fees  that  must  be  paid  to 
Chemical  Abstracts  Service  for  its 
proprietary  text  and  structure  search 
software:  additional  personnel  for  the 
Patent  Search  Room  and  the  Office  of 
Information  Systems;  computer 
installation  costs:  supplies  and 
equipment  dedicated  to  public  use;  and 
general  and  administrative  overhead. 
The  Office  is  providing  free  access 
time  during  training  on  the  automated 
search  systems  in  accordance  with 
S  104(c)  of  Public  Law  100-703  which 
reads,"  a  limited  amount  of  free  access 
shall  be  made  available  to  all  users  of 
the  systems  for  purposes  of  education 
and  training." 

The  usage  rate  estimates  are  based  on 
the  three-month  pubUc  user  study 
performed  from  January  through  March 
1988.  For  this  study,  42  frequent  Patent 
Search  Room  users  were  selected  to  be 
trained  in  the  use  of  APS-Text.  Three 
text  terminals  were  made  available  to 
the  trained  public  users  at  no  charge. 
During  the  three-month  study  period. 
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use  of  the  three  terminals  averaged 
approximately  50  percent.  While  it  if 
impoMibie  lo  sccuralely  predict  future 
use  by  a  nM>re  diverse  group  of  public 
users,  the  cost  calculations  attempted  to 
take  into  account  the  following  factors 
and  assumptions: 

1.  Future  public  users,  on  average, 
would  use  APS-Text  less  frequently  than 
the  42  frequent  users  selected  for  the 
1988  study,  many  of  whom  routinely 
used  commercially  automated  text 
search  tools. 

2.  Collection  of  a  fee  for  use  (as 
opposed  to  the  absence  of  any  charge 
during  the  study)  would  reduce  demand 
for  text  search  services  when  compared 
with  usage  data  obtained  during  the 
study  period. 

3.  The  potential  universe  of  public 
users  is  expected  to  average  no  more 
than  300  per  day. 

4.  The  average  length  of  a  public  user 
search  sessioa  is  projected  to  be 
approximately  22  minutes — the  average 
length  of  a  search  session  during  the 
1988  test  of  public  use. 

5.  Based  on  the  preceding 
assumptions,  if  all  300  potential  public 
users  conducted  a  single  search  session 
during  a  workday,  a  total  of  110  hours  of 
access  would  be  required.  Twenty-five 
text  terminals  available  five  days  a 
week,  twelve  hours  a  day,  would 
provide  a  maximum  potential  of  300 
hours  of  available  text  search  time. 
Under  these  assumptions  the  number  of 
text  terminals  appeared  to  be  adequate 
for  the  foreseeable  future. 

6.  For  purposes  of  actual  use  of 
available  text  terminals,  the  following 
estimates  were  used: 

(a)  In  fiscal  year  199a  between  four 
(4)  and  six  (6)  terminals  would  be 
available  during  the  flrst  quarter.  An 
estimate  of  45  percent  utilization  of 
available  text  terminal  time  was 
projected.  By  increasing  the  number  of 
text  terminals  to  10  in  January  1990  and 
20  in  April  1990,  an  estimate  of  40 
percent  utilization  of  available  text 
terminal  time  was  projected.  By 
increasing  the  number  of  text  terminals 
to  25  in  July  1990.  an  estimate  of  35 
percent  utilization  of  available  text 
terminal  time  was  projected. 

(b)  During  fiscal  year  1991  and 
beyond,  stable  levels  of  usage  were 
projected  to  be  achieved,  yielding  an 
estimated  35  percent  average  utilization 
of  the  25  available  terminals.  This 
utilization  rate  equates  to  105  session 
hours  per  day,  or  an  average  of  4.2 
session  hours  per  terminal  per  day.  At 
an  average  of  22  minutes  per  session,  a 
total  of  286  search  sessions  per  day. 

Although  usage  rates  since  the  system 
was  made  available  to  the  public  in 
April  1989  have  been  higher  than 


projected,  the  OfTice  believes  these 
proiectioos  are  valid  for  the  three-year 
fee  cycle. 
A  summary  of  the  fee  catculations  is 

as  follows: 

APS-Text.— Marginal  Cost  of  One- 
Hour  OF  Terminai.  Session  Time 
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The  marginal  cost  for  one  hour  of 
Office  staff  search  assistance  on  APS- 
Text  includes  the  costs  of  personnel 
compensation  and  benefits. 

A  summary  of  the  fee  calculations  if 
as  follows: 

APS-Text.— Marginal  Cost  of  One- 
Hour  OF  Office  Staff  Search  As- 
sistance 
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The  marginal  cost  for  a  printed  copy 
generate  i  from  APS-Text  includes  costs 
for  compensation  and  benefits,  printers, 
furniture  for  the  printers,  supplies  and 
forms,  and  general  and  administrative 
overhead. 

A  summary  is  as  follows: 

APS-Text.— Marginal  Cost  of  Each 
Printed  Page 
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APS-Text.— Marginal  Cost  of  Each 
Prwteo  Page— Continued 
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T-Seafcfa 

The  marginal  cost  for  one  hour  of 
terminal  session  time  on  T-Search 
includes  the  costs  of  personnel  in  the 
Trademark  Search  Library,  maintenance 
of  the  T-Search  terminals,  routine  site 
preparation.  suppUes  and  forms,  and 
general  and  administrative  overhead. 
The  Offia:  is  establishing  the  $40A)  fee 
for  each  hour  of  terminal  session  time 
on  T-Search,  but  is  immediately 
suspending  collection  of  that  fee  in  order 
to  provide  public  users  additional  lime 
to  familiarize  themselves  with  the 
system. 

The  comments  submitted  hi  response 
to  the  proposed  rulemaking  indicate  diat 
the  public  users  have  nqt  adequately 
adjusted  to  the  T-Search  system.  During 
the  period  collection  of  the  fee  is 
suspended,  the  public  will  have  an 
opportunity  to  better  learn  the  system  so 
as  to  perform  more  effective  searches 
than  they  may  be  experiencing  now.  Tlie 
Office  will  publish  a  notice  in  the 
Federal  Register  sixty  days  before  it 
begins  collecting  a  fee  for  public  access 
to  T-Search. 

Usage  rates  for  T-Search  during  fiscal 
years  1990-1992  were  projected  to  be  28 
percent  of  the  hours  the  system  would 
be  available  to  the  public.  This  rate  was 
extrapolated  from  actual  usage  rates 
during  the  T-Search  public  user  pilot 
program  which  was  conducted  from 
June  through  December  1988.  A  total  of 
38  members  of  the  public  were  trained 
on  T-Search,  and  about  24  to  23  public 
users  were  active  on  T-Search  each 
month.  The  overall  usage  rate  of  these 
active  users  was  14  percent  of  the  hours 
the  system  was  available  to  the  public. 
In  projecting  usage  rates  on  which  to 
base  a  fee  amount,  it  was  anticipated 
that  the  overall  number  of  users  and  the 
usage  rate  would  double  once  T-Search 
was  made  available  in  the  Trademark 
Search  Library  to  all  users  of  that  search 
facility  and  training  was  provided  on  a 
routine  basis.  Although  usage  rates 
since  the  system  was  made  available  to 
the  public  in  April  1989  have  been 
higher  than  projected,  the  Office 
believes  these  fnojections  are  valid  for 
the  three-year  fee  cycle. 
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A  summary  of  the  fee  calculations  are 
as  follows: 

T-Search.— Marginal  Cost  of  One- 
Hour  OF  Terminal  Session  Time 
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The  marginal  cost  for  a  printed  copy 
generated  from  T-Search  Includes  costs 
for  compensation,  and  suppUes  and 
forms.  A  summary  of  the  costs  is  as 
follows: 

T-Searck— Marginal  Cost  of  Each 
Printed  Page 
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The  proposed  fee  of  $25.00  for  each 
hour  of  Office  staff  search  assistance  to 
conduct  a  search  using  T-Search  has 
been  withdrawn.  The  T-Search  system 
can  be  used  by  the  public  with  routine 
assistance  provided  by  the  regular  staff 
of  the  Trademark  Search  Library.  This  is 
similar  to  assistance  on  how  to  use  the 
paper  files  now  provided  free  of  charge 
by  the  Trademark  Search  Library  stafif. 
Office  employees  will  neither  work  one- 
on-one  with  members  of  the  public  in 
conducting  searches,  nor  conduct 
searches  for  members  of  the  public. 

Rounding  Procedures:  Fee  amounts 
were  rounded  so  that  the  amount 
rounded  would  be  de  minimis  and 
convenient  to  the  user.  This  procedure  is 
consistent  with  section  103(b)  of  Public 
Law  100-703  which  allows  the  Office  to 
adjust  patent  fees  in  the  aggregate,  and 
with  section  103(a)  of  Public  Law  100- 
703  which  allows  the  Office  to  adjust 
trademark  fees  in  the  aggregate. 

The  Office  has  detailed  cost 
calculation  worksheets  for  each  fee 


item,  which  are  available  for  public 
inspection  in  Suite  904  of  Building  2. 
Crystal  Park  at  2121  Crystal  Drive. 
Arlington.  Virginia. 

Procedures  for  PubUc  use  of  APS-Text 
andT-Seardi 

Patent  Search  Room  Configaration 

Initially  four  (4)  text  search  terminals 
will  be  installed  and  available  for  public 
use  in  the  Patent  Search  Room.  A  printer 
will  be  associated  with  each  text  search 
terminal.  An  additional  terminal  will  be 
located  in  Patent  Search  Room 
employee  office  space  for  control  and 
administration  activities.  Up  to  twenty- 
one  (21)  more  terminals  and  printers  are 
planned  to  be  added  for  public  use 
during  fiscal  year  1990,  if  necessary. 

Trademark  Search  Library 
Configuration 

Initially  three  (3)  T-Search  terminals 
with  associated  printers  will  be  installed 
and  available  for  public  use  in  the 
Trademark  Search  Library.  The 
terminals  will  be  clustered  in  one  area 
of  the  Trademark  Search  Library.  An 
additional  terminal  will  be  located  in 
Trademark  Search  Library  employee 
office  space  for  control  and 
administration  activities.  Additional 
terminals  and  printers  will  be  added  as 
demand  warrants  and  space  permits. 

Training 

To  enable  prospective  public  users  to 
become  effective  on  APS-Text. 
approximately  fourteen  (14)  hours  of 
free  basic  training  is  being  offered  For 
those  familiar  with  automated  search 
systems,  a  shorter  course  of  six  (6)  hours 
is  provided  Ten  (10)  members  of  the 
public  can  be  trahied  during  each  class. 
Training  is  being  held  at  the  Office's 
Arlington.  Va.  complex  during  normal 
work  hours. 

Four  (4)  hours  of  basic  training  is 
being  offered  on  the  use  of  T-Search.  For 
those  familiar  with  automated  search 
systems,  a  shorter  course  of  one  (1)  hour 
is  available.  T-Search  training  is  being 
held  in  the  Office's  Arlington.  Va. 
complex  during  morning,  evening  and 
weekend  hours. 

Enrollment  in  all  training  classes 
initially  was  on  a  lottery  basis.  Public 
users  who  wished  to  be  trained  on  APS- 
Text  or  T-Search  were  required  to 
submit  an  appUcation  form.  The  Office 
is  now  accepting  requests  for  training 
and  adding  the  names  to  the  Ust.  As  of 
August  31, 1989,  696  people  or  70  percent 
of  all  those  requesting  training  have 
been  trained. 


System  Use  and  fee  nvcedures 

To  ensure  equity  of  public  access  to 
the  automated  systems,  as  well  as 
efficient  operations,  rules  for  use  will  be 
posted  at  the  terminals.  Users  of  the 
systems  will  be  expected  to  comply  with 
the  rules  and  with  all  other  regulations 
regarding  the  use  of  facilities. 

Users  are  strongly  encouraged  to 
register  in  advance  for  system  use.  Each 
week,  the  next  week's  schedule  will  be 
available  in  the  Pa tenf  Search  Room  and 
the  Trademark  Search  Library.  Should 
requests  for  blocks  of  terminal  time 
exceed  the  availability  of  terminals, 
limits  on  the  amount  of  reserved  time 
may  be  Instituted.  Up  to  three  (3)  of  the 
initial  four  (4)  terminals  in  the  Patent 
Search  Room  and  up  to  two  (2)  of  the 
initial  three  (3)  terminals  in  the 
Trademark  Search  Library  will  be 
allocated  to  public  users  with  advance 
reserved  times.  The  remaining  terminal 
in  the  Patent  Search  Room  will  be 
available  for  walk-up  users  and  for 
assisted  searches  for  infrequent  users. 
The  remaining  terminal  in  the 
Trademark  Search  Library  will  be 
available  for  walk-up  users.  The 
terminal  time  reservation  system  and 
the  number  of  terminals  available  for 
walk-up  public  use  and  for  assisted 
searches  (in  the  Patent  Search  Room)  is 
subject  to  change  based  upon 
operational  experience. 

All  public  use  of  APS-Text  and  T- 
Search.  with  the  exception  of  scheduled 

ining  classes,  is  on  a  pre-payment 
basis.  In  pre-paying  for  the  use  of  the 
systems,  the  public  may  use  a  blank 
signed  check,  major  credit  card  or 
charge  to  a  deposit  accotmt  At  the  end 
of  the  search  or  the  pre-paid  amount  of 
time,  users  will  receive  an  accounting 
bom  Patent  Search  Room  or  Trademark 
Search  Library  staff  for  terminal  time 
used  and  prints  produced.  The  user  must, 
then  finalize  payment 

Discussion  of  Specific  Rules 

37  CFR  1.21  Miscellaneous  fees  and 
charges. 

Section  1.21  is  amended  to  add  new 
paragraph  (o)  to  set  the  fees  for  access 
to  the  Automated  Patent  System  full-text 
search  capability  (APS-Text)  and  to 
provide  for  the  waiver  of  fees  imder 
certain  cirtnimstances. 

Section  1.21  is  amended  to  add  new 
paragraph  (p)  to  set  the  fees  for  APS- 
Text  search  assistance  by  Office  staff. 

Section  1.21  is  amended  to  add  new 
paragraph  (q)  to  set  the  fee  for  a  printed 
copy  from  APS-Text. 

37  CFR  2.6  Trademark  fees 

Section  2.6  Is  amended  to  add  a  new 
paragraph  (w)  to  set  the  fees  for  access 
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to  the  automated  trademark  search 
system  (T-Search)  and  to  provide  for  the 
waiver  of  fees  under  certain 
circumstances. 

Section  2.6  is  amended  to  add  new 
paragraph  (x)  to  set  the  fee  for  a  printed 
copy  from  T-Search. 

A  final  rule  package  establishing  two 
new  fees  under  the  provisions  of  Public 
Law  100-«67.  the  Trademark  Law 
Revision  Act  of  1988.  has  been 
published  which  added  paragraphs  (u) 
and  (v)  to  S  2.6.  Therefore,  the  rule  has 
been  modified  from  the  proposal  to  add 
paragraphs  (w)  and  (x)  instead  of 
paragraphs  (u).  (v)  and  (w). 

Response  to  Comments  on  the  Rules 

A  notice  of  proposed  rulemaking  to 
establish  a  basis  for  the  charges  for  use 
of  the  on-line  automated  search  systems 
in  the  Patent  Search  Room  and 
Trademark  Search  Library  located  at  the 
Patent  and  Trademark  O^ice  in 
Arlington,  Virginia  was  published  in  the 
Federal  Register  on  May  3,  IQbd,  at  54 
FR  18907.  Corrections  were  published  in 
the  Federal  Register  on  May  12, 1989,  at 
54  FR  20670.  A  notice  also  was 
published  on  May  3a  1989,  in  volume 
1102  of  the  Official  Gazette  of  the 
United  States  Patent  and  Trademark 
Office,  pages  94  through  98  for  patents, 
and  pages  96  through  100  for 
trademarks. 

A  public  hearing  was  conducted  on 
June  30. 1989.  A  total  of  25  comments 
were  received:  24  respondents  submitted 
written  comments  and  five  people 
presented  oral  testimony  (four  of  whom 
also  submitted  written  comments)  at  the 
public  hearing.  Of  the  25  comments, 
twelve  (12)  were  from  individuals,  seven 
(7)  from  libraries,  five  (5)  from 
organizations  and  one  (1)  from  business. 
All  of  the  written  and  oral  comments 
were  considered  in  adopting  the  rules 
set  forth  herein. 

Many  of  the  comments  from  the 
representatives  of  the  Patent  Depository 
Libraries  raised  questions  or  commented 
on  the  proposed  rules  from  the 
perspective  of  their  impact  on  Patent 
Depository  Libraries.  The  proposed  rules 
and  policies  set  forth  in  the  Federal 
Register  Notice  of  May  3, 1989  are 
applicable  only  to  the  automated  search 
systems  provided  in  PTO's  facilities 
located  in  Arlington.  Virginia.  When  the 
Office  is  prepared  to  offer  the 
automated  search  systems  at  the  Patent 
Depository  Libraries,  a  proposed  notice 
will  be  published  for  pubhc  comment. 
Therefore,  any  comments  relating  to 
procedures  for  accessing  the  automated 
search  systems  in  the  Patent  Depository 
Libraries  will  not  be  addressed  at  this 
time. 


Comment:  Overall  nine  respondents 
acknowledged  the  usefulness  of  the 
automated  search  systems,  particularly 
APS-Text.  Although  seven  respondents 
alleged  thai  T-Search  is  not  adequate  to 
meet  the  needs  of  the  public  that  its 
response  time  is  too  slow,  and  that  it  is 
not  sufficiently  accurate  to  meet  the 
specific  needs  of  the  commentor,  most  of 
these  respondents  acknowledged  that  T- 
Search  had  the  potential  for  being  a 
useful  tool.  Documentation  of  specific 
problems,  for  example,  those  associated 
with  conducting  a  phonetic  search,  were 
provided.  Two  respondents  said  that  T- 
Search  is  flawed  and  the  decision  to 
require  examiners  to  use  the  system  on 
an  exclusive  basis  was  ill-advised  and 
regrettable. 

Response:  Trademark  examining 
attorneys  have  been  using  T-Search  for 
word  mark  searches  since  August  1987, 
and  for  word  mark  and  design  searches 
since  January  198&  The  public  has  been 
using  the  system  since  April  3, 1989. 

The  minutes  to  the  September  27, 
1988,  meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs, 

express  the  view  that: T-Search 

searches  are  more  thorough  than  manual 
searches."  The  transcript  to  that  meeting 
contains  the  following  comments:  "1 
don't  think  there  is  any  question,  but  a 
T-search  (sic]  properly  done  gives  an 
excellent  result"  and  "♦  •  •  from  the 
corporate  point  of  view,*  *  *  I  am 
pleased  to  say  that  I  like  what  I  see.  I 
like  the  very  fast  action  we're  getting  on 
the  first  action."  From  the  transcript  to 
the  February  23, 1988  meeting:  "I'd  like 
to  start  with  a  glowing  report.  I  think 
that  the  registration  process  is  working 
very  well.  From  my  own  personal 
experience  in  terms  of  what  the 
examiners  are  doing,  they  get  A  plus. 
They're  really  going  a  good  job." 

The  consensus  of  the  management  of 
the  Trademark  Examining  Operation  is 
that  the  T-Search  system  meets  the 
needs  of  the  Office  at  this  time.  There  is 
no  indication  in  any  records  or  activities 
in  the  PTO  which  would  indicate  that 
the  use  of  T-Search  has  caused  a 
deterioration  in  the  quality  of  searches 
conducted  by  Trademark  examining 
attorneys. 

The  difference  between  the 
perceptions  of  the  Trademark  examining 
attorneys  and  the  public  may  be 
attributed  to  several  factors:  Trademark 
examining  attorneys  use  the  system  on  a 
daily  basis;  they  know  what  the  system 
can  do  and  what  it  cannot  do  and  avoid 
the  latter,  and  they  know  how  to  utilize 
the  system's  functionalities  to  perform 
the  best  search  possible.  Futher, 
Trademark  examining  attorneys  do 
different  types  of  searches,  and  have 
different  needs  than  the  public.  T-Search 


use  statistics  for  the  period  April  1989 
through  August  1989  demonstrate  that 
the  public  is  making  extensive  use  of  the 
system.  Following  is  a  summary  of  those 
statistics: 
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This  usage  rate  compares  favorably  to 
the  projected  rate  of  28  percent. 

Comment  Seven  respondents  claimed 
that  the  paper  Trademark  files  have 
been  allowed  to  deteriorate  and, 
therefore,  are  not  reliable  for  use  by  the 
public 

Response:  The  Office  contracts  for  file 
maintenance  services  in  both  the 
Trademark  Search  Library  and  the 
Patent  Search  Room.  Among  the  tasks 
performed  by  the  contractor  in  the 
Trademark  Search  Library  are 
maintaining  the  pending  files,  filing 
newly  registered  Trademarks,  pulling 
erroneous  registrations  from  the  file,  etc. 
The  contract  for  the  Trademark  Search 
Library  includes  a  monitoring  system 
based  on  MIL-STD  105,  which  is  a 
sampling  plan  that  provides  a  97  percent 
accuracy  level.  Once  the  contractor 
completes  a  task.  Office  staff  check  the 
required  sample  levels  to  ensure  that 
filing  was  performed  accurately.  The 
Office  is  constantly  monitoring  the 
status  of  the  paper  files,  but  notes  that 
maintenance  of  paper  file  integrity  is 
subject  to  inherent  limitations. 

Comment  In  view  of  the  above 
comments  about  the  inadequacy  of  the 
Trademark  paper  search  files  and  T- 
Search,  six  repondents  advocated  the 
need  for  T-Search,  at  no  charge  to  the 
user,  as  an  adjunct  or  back-up  to  the 
paper  files.  One  respondent  suggested  a 
similar  arrangement  in  the  Patent 
Search  Room. 

Response:  The  Office  has  adopted  the 
$40.00  fee  amount  for  one  hour  of 
terminal  session  time  on  both  APS-Text 
and  T-Search,  In  order  to  give  the  public 
more  time  to  become  familiar  with  the 
T-Search  system,  the  Commissioner  is 
immediately  suspending  collection  of 
that  fee.  This  will  enable  users  to  learn 
the  system  so  as  to  perform  more 
effective  searches.  "The  Office  will 
publish  a  notice  in  the  Federal  Register 
announcing  its  decision  regarding  the 
imposition  of  the  fee  at  least  60  days 
before  starting  to  collect  the  fee  amount. 
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At  that  time,  the  Office  also  will  publish 
validated  cost  estimates  based  on  usage 
rates  and  actual  costs  documented  from 
the  present  time  to  the  time  the  decision 
to  collect  a  fee  is  made. 

Comment  Two  respondents  claimed 
that  the  objective  of  automation 
necessarily  contemplated  a  free  search 
system  to  give  meaning  to  the 
constuctive  notice  provisions  of  the 
Trademark  Act. 

Response:  Registration  of  a  trademark 
constitutes  constructive  notice  and 
records  of  all  active  trademark 
registrations  and  pending  applications 
are  available  for  searching  free  of 
charge  in  the  paper  file  and  on  TRAM 
(Trademark  Reporting  and  Monitoring 
System)  data  base. 

Comment  One  respondent  claimed 
that  PTO  is  required  to  provide  access 
to  disclosed  patent  information  as  the 
information  is  made  public  four 
respondents  were  opposed  to  the  Office 
charging  fees  for  accessing  the 
automated  search  systems;  two  other 
respondents  commented  that  the  Office 
should  not  charge  fees  for  using  systems 
designed  to  be  the  sole  searching  source 
of  the  public  records  which  the  Office  is 
charged  by  law  to  provide;  and  one 
respondent  commented  that  the 
proposal  to  limit  access  to  the 
automated  data  bases  only  to  those  who 
can  pay  a  fee  is  deplorable  policy  at  a 
time  when  there  is  concern  about 
industrial  competitiveness  with  japan. 

Response:  The  Office  will  continue  to 
make  the  paper  and/or  microfilm 
collections  of  U.S.  patents,  foreign 
patent  documents  and  U.S.  trademark 
registrations  available  for  public  access 
free  of  charge.  The  Office  also  has 
adopted  a  policy  whereby  the  hourly 
terminal  session  fee  for  access  to  the 
data  base  can  be  waived  when  it  is 
needed  for  a  personal,  educational 
purpose  by  an  individual  or  member  of 
an  educational  or  non-profit 
organization,  or  where  payment  of  the 
fee  would  pose  a  genuine  financial 
hardship  to  the  user.  In  this  way,  the 
Office  will  continue  to  provide  public 
access  to  all  available  information  free 
of  charge. 

Comment  One  respondent 
commented  that  user  fees  for  electronic 
data  is  a  form  of  dual  taxation  when 
information  was  gathered,  organized 
and  produced  at  taxpayers  expense;  and 
two  respondents  claimed  that  users  of 
information  have  contributed  up  to  30 
percent  of  the  $120  million  for 
development  of  the  APS  system  to     . 
date — in  other  words,  the  public  already 
has  paid  for  APS. 

Response:  In  calculating  the  proposed 
fees,  the  Office  is  consistent  with  the 
Office  of  Management  and  Budget's 


proposed  policy  on  user  charges  for 
Government  information  products,  as 
clarified  in  the  June  15. 1989  Federal 
Register  notice  entitled  "Second 
Advance  Notice  of  Further  Policy 
Development  on  Dissemination  of 
Information."  In  that  notice.  OMB*s 
stated  pohcy  is  that  user  charges  for 
Goverment  information  products  should 
be  no  higher  than  a  level  sufficient  to 
recover  the  costs  of  disseminating,  not 
collecting,  the  information. 

The  costs  Bssociaied  with  the  fees  for 
accessing  APS-Text  and  T-Search  are 
directly  related  to  the  public's  use  of  the 
systems;  for  example,  the  costs 
associated  with  the  acquisition  of  the 
APS-Text  terminals  that  are  being  used 
by  the  public  No  costs  associated  with 
designing  or  installing  the  automated 
system  for  use  by  Office  examiners,  or 
the  development  of  the  new  systems 
have  been  included.  Neither  have  costs 
been  included  for  gathering,  organizing 
or  producing  information. 

The  Federal  Register  notice  of  June  15, 
1989  (54  FR  25554,  25558)  dealing  with 
policy  development  on  dissemination  of 
information  states  that:  "As  to  double 
taxation,  OMB  notes  that  user  charges 
policy  has  a  basis  in  statute  (31  U.S.C. 
9701).  and  the  Congress  has  not  viewed 
user  charges  as  double  taxation  because 
they  are  applied  when  the  recipient 
receives  special  benefits." 

Comment  Two  respondents  stated 
that  Government  information  is  the 
same,  whether  it  is  provided  in  printed 
or  electronic  form. 

Response:  Charging  fees  for  access  to 
the  automated  search  systems  is 
consistent  with  PTO's  fee  policy.  For 
example,  fees  are  charged  for  manual__^ 
search  services  {e.g.,  for  a  searclr^! 
Office  records  or  for  a  search  of 
assignment  records),  and  for  printed 
copies  of  patents  and  trademarks  and 
for  copies  of  Office  documents. 

Comment  The  Japanese  system  is 
available  at  four  locations  at  no  cost 
and  includes  U.S.  information  made 
available  at  U.S.  taxpayer  expense. 

Response:  The  Japanese  automated 
search  system,  like  the  automated 
search  systems  in  the  PTO's  search 
facilities,  is  being  made  available  free  of 
charge  at  the  present  time.  The  costs  of 
such  use,  however,  are  being  paid  from 
general  fee  revenues  collected  by  the 
Japanese  Patent  Office.  Additionally, 
the  APS-Text  system  currently  includes 
Japanese  English  language  abstracts  and 
the  Office  is  in  the  process  of  acquiring 
Japanese  patent  information  in  digital 
facsimile  form. 

Comment  One  respondent 
commented  that  PTO  has  no 
responsibility  to  provide  an  expensive, 
complex,  internal  Government  on-line 


value-added  computer  service,  that  this 
is  far  beyond  the  requirements  of  public 
access  to  patent  files:  and  another 
respondent  commented  that  it  is  in  the 
public  interest  to  have  the  same  system 
that  is  being  used  by  the  examiners  also 
available  to  the  public 

Response:  The  Office  agrees  that  it  is 
in  the  public  interest  to  provide  the 
same  search  system  capability  to  the 
public  that  is  being  used  by  the 
examiners. 

Comment  One  respondent  stated  that 
providing  free  access  is  not  competing 
with  the  private  sector,  and  that  there 
always  is  a  place  for  the  private  sector 
to  provide  value-added  information. 

Response:  The  user  charges  adopted 
for  public  access  to  the  APS-Text  and  T- 
Search  systems  are  consistent  with 
OMB  Circulars  A-25  "User  Charges " 
and  A-130  "Management  of  Federal 
Information  Resources."  and  with  the 
PTO's  Electronic  Data  Dissemination 
Policies  and  Guidelines.  The  PTO's  user 
fees  are  designed  to  recover  the 
marginal  costs  associates  with  providing 
access  to  die  automated  search  systems 
to  the  public. 

Comment  Five  respondents  stated 
that  the  proposed  fees  are  not 
"reasonable"  and  the  Office  does  not 
have  documented  cost  estimates  and 
usage  rates  to  support  the  proposed  fee 
amounts. 

Response:  The  Office  is  meeting 
Congressional  direction  to  establish 
"reasonable"  fees  by  recovering  only  the 
marginal  costs  associated  with 
providing  pubhc  access  to  the 
automated  search  systems.  Costs  and 
projected  usage  rates  were  determined 
from  the  best  available  records,  for 
example,  financial  statements  for  the 
Office  and  the  results  of  the  public 
evaluations  of  the  APS-Text  and  T- 
Search  systems.  A  summary  of  the  costs 
used  in  the  fee  calculations  is  included 
above  under  "Cost  Calculations."  Full 
details  of  these  cost  calculations  are 
available  for  public  inspection  at  the 
Patent  and  Trademark  Office  in  Suite 
904  of  Building  2.  Crystal  Park,  at  2121 
Crystal  Drive.  Arlington.  Virginia. 

Comment  Two  respondents 
questioned  the  proposed  fees  for  search 
assistance.  If  the  search  assistance  is 
similar  to  that  which  is  provided  free 
now,  there  should  be  no  fee.  If  the 
search  assistance  entails  doing 
searches,  the  Office  should  not  be 
getting  into  diat  business. 

Response:  The  PTO  is  withdrawing 
the  proposed  fee  for  staff  search 
assistance  to  conduct  a  search  using  T- 
Search  capabihties.  The  fee  for  staff 
search  assistance  to  conduct  a  search 
using  APS-Text  capabilities  is  being 
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adopted,  because  an  untrained  user 
cannot  conduct  a  search  without 
significant  help  from  OfTice  staff.  Users, 
of  course,  have  the  option  of  obtaining 
free  training  on  the  system. 

Comment:  One  respondent 
commented  that  user  fees  cannot  be 
justified  under  the  theory  that  electronic 
search  provides  a  new  service  or  offers 
an  enhancement  to  the  pubhc's  ability  to 
search  the  patent  data  base,  and  that 
the  public  has  an  option  of  paying  the 
fee  or  using  the  paper  files.  Another 
respondent  commented  that  APS-Text 
and  T-Search  represent  enhancements 
to  services  already  provided. 

Response:  The  fees  are  specifically 
authorized  under  section  104(c)  of  Public 
Law  100-703  and  are  calculated  to  allow 
recovery  of  only  the  marginal  cost  for 
providing  the  system  to  the  public. 

Comment:  Two  respondents  claimed 
that  the  Office  should  ask  Congress  for 
funding  to  offer  free  access  here  and  at 
the  PDLs. 

Response:  It  continues  to  be  PTO 
policy,  consistent  with  0MB  Circular  A- 
130,  that  costs  for  access  to  the 
automated  search  systems  be  borne  by 
those  who  actually  use  the  automated 
search  systems. 

Comment-  One  respondent  claimed 
that  the  accuracy  of  the  trademark  data 
base  is  suspect. 

Response:  All  of  the  backfile  data 
base  elements  (registrations  issued  prior 
to  September  9. 1980)  have  been 
corrected  except  owner  information.  As 
originally  planned,  the  owner  field  will 
be  cleaned  up  for  active  registrations 
issued  prior  to  September  9, 1980.  It  is 
projected  that  this  owner  field  will  be 
cleaned  up  by  the  third  quarter  of  fiscal 
year  1991. 

Comment-  Three  respondents  claimed 
that  the  public  requires  access  to  the 
dead  data  base. 

Response:  The  Office  will  consider 
this  proposal  further.  The  dead  data 
base  is  now  available  in  electronic 
format  for  all  applications  and 
registrations  that  were  active  on  January 
1. 1983  and  are  now  inactive.  However, 
many  of  these  records  are  of  poor 
quality.  Costs  for  cleaning  up  these 
records  would  be  significant,  and  those 
costs  would  likely  be  reflected  in  the  T- 
Search  user  fee. 

Comment:  Four  respondents 
addressed  the  fee  waiver  policy.  The 
proposal  to  waive  fees  appears 
inconsistent  with  PTO's  position  that  the 
free  paper  search  files  provide  an  equal 
and  viable  resource  to  anyone  not 
wanting  to  pay  for  the  automated  files.  If 
paper  records  are  inferior,  then  anyone 
seeking  access  to  T-Search  should  be 
able  to  qualify  for  the  fee  waiver.  If  the 
paper  records  are  adequate,  then  there 


should  be  no  need  to  waive  the  access 
fee  for  anyone. 

Response:  The  waiver  policy 
authorized  by  Public  Law  100-703  is 
designed  for  those  individuals  who.  for 
some  reason  in  the  public  interest,  such 
as  an  educational  purpose,  need  the 
capabilities  of  the  automated  system,  for 
example,  to  manipulate  the  data. 

Comment-  One  respondent 
commented  that  the  procedure  to  enroll 
people  in  training  classes  by  the  use  of  a 
lottery  was  unfair  and  that  everyone 
who  wants  to  be  trained  should  be 
enrolled. 

Response:  The  lottery  system  was  a 
method  for  establishing  the  initial 
schedules  to  provide  training.  Everyone 
who  requests  training  will  be  trained.  As 
of  August  31, 1989,  449  out  of  623  people 
requesting  training  on  APS-Text  and 
247  out  of  376  people  requesting  training 
on  T-Search  have  been  trained. 

Comment-  One  respondent 
conunented  that  advance  registration  is 
an  unrealistic  approach  for  many 
searchers. 

Response:  At  least  one  terminal  in  the 
Patent  Search  Room  and  one  in  the 
Trademark  Search  Library  will  be 
available  for  walk-up  users.  The  other 
terminals  will  be  available  first  for  users 
with  a  reservation  and  then,  if  needed, 
for  walk-up  users.  This  system  is 
designed  to  ensure  equity  of  public 
access  to  the  automated  systems. 

Comment:  Two  respondents  asked  for 
information  justifying  that  this  is  not  a 
"Major  Rule"  as  defined  by  Executive 
Order  12291,  and  that  the  rule  will  not 
have  a  significant  adverse  impact  on 
small  entities. 

Response:  The  no  "major  rule" 
determination  and  no  significant 
adverse  impact  on  small  entities  was 
based  on  the  fact  that  the  automated 
systems  are  being  offered  only  at  the 
Patent  and  Trademark  Office's  public 
search  facilities  located  in  Arlington. 
Virginia.  The  total  number  of  users  of 
these  facilities  averages  less  than  400  a 
day.  and  many  of  these  users  are 
members  of  law  firms  or  commercial 
search  services.  The  annual  effect  on  the 
economy  is  expected  to  be  about  $1 
million,  far  less  than  the  $100  million 
annual  threshold  specified  in  the 
Executive  Order.  The  fees  for  accessing 
the  automated  search  systems  are 
reasonable  and  should  not  burden  small 
entities  and.  at  the  same  time,  the  Office 
is  continuing  to  maintain  the  paper 
search  files  which  are  available  to  the 
public  free  of  charge.  Finally,  there 
should  be  no  significant  adverse  effects 
on  competition,  because  the  systems  are 
being  offered  only  at  one  location,  the 
Patent  and  Trademark  Office  in 
Arlington.  Virginia,  and  the  public  may 


continue  to  use  paper  files  without 
payment  of  any  fee. 

Comment:  Five  respondents 
commented  that  user  fees  burden  small 
entities  and  run  counter  to  a 
fundamental  objective  of  the  patent 
system  which  is  to  advance  technology 
through  dissemination  of  the  technical 
information  contained  in  patents. 

Response:  The  Office  does  not  believe 
that  the  fee  amounts  adopted  will 
burden  small  entities  or  negatively 
impact  the  dissemination  of  technical 
information.  The  Office  also  will 
continue  to  maintain  the  paper  search 
files  using  taxpayer  funds,  and  provide 
access  to  the  public  free  of  charge. 
Further,  the  Office  has  adopted  a  fee 
waiver  policy  whereby  the  fee  amount 
can  be  waived  where  access  to  the  data 
base  is  needed  for  a  personal, 
educational  purpose  by  an  individual  or 
member  of  an  educational  or  non-profit 
organization,  or  where  payment  of  the 
fee  would  pose  a  genuine  financial 
hardship  to  the  user.  Full  details  are 
included  above  under  "Background." 

Comment:  One  respondent 
commented  that  the  Office  needs  a 
policy  to  ensure  that  no  user  of  the 
patent  and  trademark  information  is 
disenfranchised  due  to  an  inability  to 
pay  for  the  services  necessary  to  its 
access. 

Response:  The  Commissioner  will 
consider  a  fee  waiver  for  users  with  a 
genuine  financial  hardship. 

Other  Considerations 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354), 
Executive  Orders  12291  and  12612,  and 
the  Paperwork  Reduction  Act  of  1980. 44 
U.S.C.  3501.  et  seq.  There  are  no 
information  collection  requirements 
relating  to  patent  and  trademark  fee 
rules. 

The  Office  has  determined  that  this 
notice  has  no  Federalism  implications 
affecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  Executive  Order  12612. 

The  General  Counsel  of  the  - 

Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
rule  change  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  Pub.  L  96- 
354).  The  rules  make  the  Office's  on-line, 
automated  patent  full-text  search  and 
trademark  search  systems  available  to 
the  public  at  rates  significantly  less  than 
commercial  systems. 

The  Office  has  determined  that  this 
rule  change  is  not  a  major  rule  under 
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Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects 

37  CFR  Parti 

Administrative  practice  and 
procedure.  Courts,  Inventions  and 
patents.  Lawyers,  Reporting  and  record 
keeping  requirements.  Small  businesses. 

37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts.  Lawyers. 
Trademarks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  is  amending  title  37 
of  the  Code  of  Federal  Regulations, 
chapter  L  as  set  forth  below. 


PART  1-RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  35  U.S.C  6.  unleu  olherwiw 
noted. 

2.  Section  1.21  is  amended  by  adding 
new  paragraphs  (o)  through  (q). 


PART  2-RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  IS  U.S.C  1123: 3S  U.S.C  6. 
unless  otherwise  noted. 

2.  Section  2.6  is  amended  by  adding 
new  paragraphs  (w)  through  (x). 


J1.21    IHscellanMusteeaandctangea.         ^^^   jnOmnmkH^ 


[o]  Marginal  cost,  paid  in  advance,  for 
each  hour  of  terminal  session  time, 
including  print  time,  using  Automated 
Patent  Sysetm  full-text  search 
capabilities,  prorated  for  the  actual  time 
used.  The  Commissioner  may  waive  the 
payment  by  an  individual  for  access  to 
the  Automated  Patient  System  full-text 
search  capability  (APS-Text)  upon  a 
showing  of  need  or  hardship,  and  if  such 
waiver  is  in  the  public  interest:  $40.00. 

(p)  Marginal  cost,  paid  in  advance,  for 
each  hour  of  Office  staff  search 
assistance  to  conduct  a  search  using 
Automated  Patent  System  full-text 
search  capabilities  (APS-Text).  prorated 
for  the  actual  time  used:  $25.00. 

(q)  Marginal  cost,  for  each  printed 
page  generated  from  the  Automated 
Patent  System  text  terminal:  $0.10. 


(w)  Marginal  cost,  paid  in  advance, 
for  each  hour  of  terminal  session  time, 
including  print  time,  using  T-Search 
capabilities,  prorated  for  the  actual  time 
used.  The  Commissioner  may  waive  the 
payment  by  an  individual  for  access  to 
T-Search  upon  a  showing  of  need  or 
hardship,  and  if  such  waiver  is  in  the 
public  interest:  $40.00. 

(x)  Marginal  cost  for  each  printed 
page  generated  from  the  T-Search 
terminal:  $0.10. 

Dated:  Deceinl>er  4. 1989. 
leffrey  M.  Samuels. 
Acting  Commissioner  of  Patents  and 
Trademarks. 

(FR  Doc.  89-28791  Filed  12-8-89:  8:45  am] 
■HJUNQ  cooc  wie-is-M 
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December  11,  1989 


Part  IV 


Deparuiii^iit  Of: 

Housmc  and  Urban 
DevelopniAnt 


Office  of  Assistant  Secretary  for 
Community  Planning  and  Deveiopment 


24  CFR  Part  570 

Community  Development  Teciinical 

Assistance  Program;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic«  Of  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Dodtet  Na  R-69-1458;  FR-2616-P-01] 

RIN  2506-AA90 

Community  Development  Technical 
Assistance  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Conununity  Planning  and 
Development  HUD. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  and  update  the  Department's 
procedures  governing  the  issuance  of 
technical  assistance  awards  under  Title 
I  of  the  Fiousing  and  Community 
Development  Act  of  1974  and  add  the 
Urban  Homesteading  Program  as  a 
program  for  which  technical  assistance 
can  be  provided.  It  would  clarify  the 
Department's  authority  to  make  such 
awards  and  make  the  procedures  more 
efficient  and  cost-effective. 
DATE:  Comments  due  February  9, 1990. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Covmsel,  Room 
10278,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington,  DC  20410. 
Communicatiane  thould  refer  to  the 
above  docket  nmnber  end  title.  Copies 
of  all  written  comments  received  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  clerk,  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT 

Maggie  H.  Taylor,  Technical  Assistance 
Division.  Office  of  Program  Policy 
Development,  Office  of  Community 
Planning  and  Devciopnient.  Departmeiit 
of  Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  Washington,  DC 
20410,  (202)  755-6090.  (This  is  not  a  toll 
free  number.) 
SUPPI^MENTARY  INFORMATION:  The 

information  collection  requirements 
contained  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  The  procurement  and 
assistance  requirements  for  the 
Technical  Assistance  Program  have 
been  approved  under  OMB  Control 
Numbers  2535-0085  and  2535-0084. 
respectively.  However,  §  S70.240(h](3)  of 


this  rule  has  been  determined  by  tfce 
Department  to  contain  an  additional 
coflectioa  of  information  requirement 
Information  on  the  additional 
requirement  is  provided  under  the 
Preamble  heading,  "Other  Matters." 
Send  comments  regarding  this  harden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  IMmii 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street  SW.,  Washington,  DC 
20410;  and  to  the  Office  of  Informatiaa 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washiagton, 
DC  20530. 

Background 

HUD's  Community  Development 
Technical  Assistance  Program  is 
authorized  under  section  ia7(b)(4)  of  the 
Housing  and  Community  Developoaent 
Act  of  1974,  42  U.S.C.  5307,  (the  "1874 
Act").  This  program  is  administered 
under  the  Secretary's  Fund,  subpart  E  of 
24  CFR  part  570,  and  governed  by  the 
Department's  regulation  at  S  570.402. 

As  a  result  of  amendments  made  to 
section  107(b)(4)  of  die  1974  Act  by 
section  107  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983,  Public  Law 
98-18X  (the  "1963  Act"),  and  sectioa 
517(b)(2)  of  the  Housing  and  Commnmty 
Development  Act  of  1987,  Public  Law 
100-242  (the  "1987  Act"),  and  the 
Department's  initiatives  designed  to 
improve  program  administration,  it  is 
necessary  to  revise  and  update 
i  570.402,  as  discussed  further  below. 
The  1987  Act  added  the  Urban 
Homesteading  Program  authorized  by 
section  810  oi  the  1974  Act  as  a  program 
for  which  technical  assistance  can  be 
provided. 

TUsRnle 

The  proposed  role  would  update  ttie 
existing  regidation;  however,  the 
proposed  rule  would  not  adversely 
afiect  or  narrow  the  entities  eligible  for 
assistance,  nor  would  it  amend  the 
substantive  bases  for  awarding 
technical  assistance  funds. 

The  amendment  made  by  the  1983  Act 
clarifies  that  HUD  can  fund  groups 
through  grants  or  cooperative 
agreements  (as  well  as  contracts)  for  the 
purpose  of  providing  technical 
assistance  to  governmental  units  to 
plan,  develop  and  administer  assistance 
under  Tide  1  of  Uie  1974  Act  The 
proposed  rule,  therefore,  would 
eliminate  eligibility  distinctions  ander 
S  570.402(d)(1)  and  (2)  of  die  exi8tii« 
rule,  between  applicants  for  grants  en 
the  one  hand,  and  for  contracts  oa  the 
other,  and  thus  would  permit  any 
eligible  applicant  to  receive  technical 


assistance  funding  under  a  grant 
contract  or  cooperative  agreement 

Tie  proposed  rule  would  set  out  the 
seven  national  program  objectives,  at 
least  one  of  which  must  be  addressed  by 
technical  assistance  funding.  In  so 
doing,  it  would  update  the  national 
technical  assistance  objectives  that  are 
now  hsted. 

Also,  the  proposed  rule  would  identify 
specific  activities  that  would  be  eligible 
for  technical  assistance,  and,  in  a 
separate  paragraph,  activities  that 
woold  not  be  eligible  for  assistance. 
Neither  list  of  activities  is  all-inclusive, 
but  each  contains  major  activity  areas 
and  woi^  provide,  therefore,  additional 
guidance  concerning  what  the 
Department  does  and  does  not  consider 
to  be  appropriate  funding  areas. 

The  proposed  rule  would  set  out 
selection  criteria  for  unsolicited  fundyig 
proposals  and  would  note  that  for 
solicited  proposals,  review  and  selection 
criteria  would  be  identified  in  HUD's 
re«|iiest  for  applications  or  proposals. 
The  selection  criteria  in  the  current  rule 
were  developed  for  the  Department's 
Fiscal  Year  1978  technical  assistance 
funding  allocation  and  would  be  no 
longer  appropriate. 

Also,  the  proposed  rule  would  set  out 
uniform  application  procedures  that 
unlike  the  current  rule,  would  not 
distinguish  between  requirements  for 
applicants  for  regional,  national  and 
Slate  technical  assistance  funding. 

HUD's  environmental  rule  at  24  CFR 
58L34(a)(7)  exempts  technical  assistance 
awards  from  environmental 
requirements  because  activities  under 
the  proposed  rule  would  not  constitute  a 
development  decision  or  affect  the 
physical  condition  of  project  areas  or 
boiiding  sites. 

Other  Matters 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  proposed  rule 
would  not  have  substantial  direct  effects 
on  the  Slates  (including  their  political 
subdivisions),  or  on  the  relationship 
between  the  Federal  government  and 
tfw  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  This 
proposed  rule  would  not  make  any 
significant  substantive  changes  to  the 
Technical  Assistance  Program  but 
Boerely  would  revise  the  program 
regalaticms  to  update,  consolidate,  and 
sismh^  provisions  needed  to  improve 
program  administration. 
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Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  has  determined  that  this 
proposed  rule  would  not  have  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  Order  because  it  would  merely 
revise  the  program  regulations  to 
update,  consolidate,  and  simplify 
provisions  needed  to  improve  program 
administration.  It  would  not  adversely 
affect  or  narrow  the  entities  eligible  for 
assistance,  nor  would  it  amend  the 
substantive  basis  for  awarding  technical 
assistance  funds. 

A  Finding  of  No  Significant  Impact 
with  regard  to  the  environment  has  been 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C  4321.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  die  Rules 


Docket  Clerk.  Room  10278, 451  SevenUi 
Sti^et  SW.,  Washington.  DC  204ia 

This  proposed  rule  would  not 
constitute  a  "major  rule"  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291  on  Federal  Regulation. 
Analysis  of  the  proposed  rule  Indicates 
that  it  would  not  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  die  Regulatory  Flexibility  Act 
(5  U.S.C,  605(b)),  die  Undersigned 
hereby  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  a  very  small  number 
would  be  recipients  of  these  awards, 
and  any  administrative  cos  is  related  to 


the  awards  would  be  provided  as  part  of 
the  amount  funded. 

This  rule  was  listed  as  item  No.  1079 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  October  30, 
1989  (54  FR  44702.  44728).  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

'The  Technical  Assistance  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  number  14.227. 

Information  Collection  Requirement 

The  collection  of  information 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  OMB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  The 
procurement  and  assistance 
requirements  for  the  Technical 
Assistance  Program  have  been  approved 
under  OMB  Control  Numbers  2535-0085 
and  2535-0084,  respectively.  However, 
S  570.402(h)(3)  of  this  proposed  rule  has 
been  determined  by  the  Department  to 
contain  an  additional  collection  of 
information  requirement  Information  on 
this  additional  requirement  is  provided 
as  follows: 


Tabulation  of  Annual  Reporting  Burden.— Notice  of  Proposed  Ruixmakinq  (NPRM)— CoMMUNrrv  Development 

TECHNICAL  Assistance  Program 


DMCiiption  o(  Information  collection 


Community  Oewetopment  Technical  Aaaislance  Progranv- 
UnsoSdted  applications/ propoeato  inlonnation  lor  lunding 

purposet. 


Section  o(  24  CFR  affected 


24CFR570.402(hK3)- 


Number  of 
respoTKlents 


200 


Number  of 
responaet 

per 
respondents 


Total  annual 


200 


Hours  par 


80 


Total  hours 


16.000 


List  of  SubjecU  in  24  CFR  Part  570 

Grant  programs:  Housing  and 
community  development  Technical 
assistance:  Housing  and  community 
development  SmaU  cities. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  part  570  as  follows: 

PART  570-COMMUNITY 
DEVELOPMEN'^  BLOCK  GRANTS 

1.  The  audiority  citation  for  part  570 
would  continue  to  read  as  follows: 

Authority:  Title  L  Housing  and  Community 
Development  Act  of  1974.  (42  U.S.C.  5301- 
5320):  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

2.  Section  §  570.402  would  be  revised 
to  read  as  follows; 

SS7(M02    Technical  assistance  awards. 
(a)  General.  (1)  The  purpose  of  the 
Community  Development  Technical 
Assistance  Program  is  to  increase  the 
effectiveness  with  which  States,  imits  of 
general  local  government  and  Indian 


tribes  plan,  develop,  and  administer 
assistance  under  Tide  I  and  section  810 
of  die  Act  Tide  I  programs  are  the 
Entidement  Program  (24  CFR  part  570, 
subpart  D);  the  section  108  Loan 
Guarantee  Programs  (24  CFR  part  570. 
subpart  M);  the  Urban  Development 
Action  Grant  Program  (24  CFR  part  57a 
subpart  G):  the  HUD-administered  Small 
Cities  Program  (24  CFR  part  570.  subpart 
F);  the  State-administered  Program  for 
Non-Entidement  Communities  (24  CFR 
part  570,  subpart  I)  and;  the 
Discretionary  Grant  Programs  for  New 
Communities,  the  Insular  Areas  and 
Special  Projects  (24  CFR  part  570, 
subpart  E),  and  for  Indian  Tribes  (24 
CFR  part  571).  The  section  810  program 
is  the  Urban  Homesteading  Program  (24 
CFR  part  590). 

(2)  Funding  under  this  section  is 
awarded  for  the  provision  of  technical 
expertise  in  planning,  managing  or 
carrying  out  such  programs  including  the 
activities  being  or  to  be  assisted 
thereunder  and  other  actions  being  or  to 


be  undertaken  for  the  purpose  of  the 
program,  such  as  meeting  applicable 
requirements  (e.g.,  citizen  participation, 
nondiscrimination,  OMB  Circulars), 
increasing  program  management  or 
capacity  building  skills,  attracting 
business  or  industry  to  CDBG  assisted 
economic  development  sites  or  projects, 
assisting  eligible  CDBG  subrecipients 
such  as  neighborhood  nonprofits  or 
small  cities  in  how  to  obtain  CDBG 
funding  from  cities  and  States.  The 
provision  of  technical  expertise  in  other 
areas  which  may  have  some  tangential 
benefit  or  effect  on  a  program  is 
insufficient  to  qualify  for  funding. 

(3)  Awards  may  be  made  in  response 
to: 

(i)  A  solicitation  for  applications  or 
proposals  in  the  form  of  a  publicly 
available  docimient  which  invites  the 
submission  of  applications  or  proposals 
within  a  prescribed  period  of  time,  or 

(ii)  Unsolicited  proposals. 

(b)  Definitions.  (1)  Areawide  planning 
organization  (APO)  means  an 
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organization  authanzed  by  Uw  or  local 
agreement  to  undertake  planning  and 
other  activitiet  for  a  metropolitan  or 
non-metropolitan  area. 

(2)  Techaical  assistance  meona  Uie 
provision  of  specialized  skills  or 
knowledge  for  the  purpose  of  planning 
or  carrying  out  assistance  under  Title  I 
and  section  810  of  the  Act  by  States, 
units  of  general  local  government  or 
Indian  Tribes  participating,  or  seeking  to 
participate,  in  Title  I  or  Urban 
Homeateading  programa. 

(c)  Eligible  appllcanta.  Eligible 
applicants  for  award  ol  technical 
assistance  fuiuiing  are:  (1)  States,  units 
of  general  local  government,  APOa,  and 
Indian  Tribes;  and  (2)  public  and  private 
non-pront  or  for-profit  groups,  and 
educational  inatitutiona  capable  of 
demonstrating  their  qualifications  to 
provide  technical  assistance  to 
governmental  units  and  to  carry  out  the 
required  ta&ks  in  a  timely  and  coat 
effective  manner.  An  applicant  group 
must  be  designated  as  a  technical 
assistance  provider  to  a  unit  of 
government's  Title  I  program  or  Urban 
Homesteading  program  by  the  chief 
executive  officer  of  each  unit  to  be 
assisted,  unless  the  assistance  is  limited 
to  conferences /workshops  attended  by 
more  than  one  unit  of  government. 

(d)  Technical  assistance  objectives. 
Proposals  or  applications  submitted 
under  this  section  which  address  at 
least  one  of  the  following  objectives  wiD 
be  given  priority: 

(1)  Expanding  homeownership  and 
affordable  housing  opportunities; 

[2]  Creating  jobs  and  economic 
development  where  projects  eligible 
under  Title  I  and  the  Urban 
Homesteading  Programs  are  involved 
giving  priority  to  proposals  or 
applications  which  fall  within  enterprise 
zones  designated  under  State  or  Federal 
laws: 

(3)  Helping  to  end  the  tragedy  of 
homelessness; 

(4]  Empowering  the  poor  through 
resident  management  and 
homesteading; 

(5)  Enforcing  fair  housing  for  all; 

(6)  Making  public  housing  drug-free; 
and 

(7)  Eliminating  fraud,  waste  and 
mismanagement. 

Proposals  or  applications  which  address 
other  objectives  related  to  Title  I  or 
Urban  Homesteading  needs  will  be 
given  consideration  to  the  extent  that 
funds  ase  available  and  the  need  ia 
determined  to  be  significant 

(e)  Eligible  activities.  Activities 
eligible  for  technical  assistance  funding 
include: 

(1)  The  provision  of  technical  or 
advisory  services; 


[2]  The  design  end  operation  of 
training  projects,  such  as  workahope, 
seminars,  or  conferences; 

(3]  The  development  and  distribution 
of  technical  materials  and  information; 
and 

(4]  Other  methods  of  demonstrating 
and  making  available  skills,  information 
and  knowledge  to  assist  States,  units  of 
general  local  government  or  Indian 
Tribes  in  planning,  developing,  or 
administering  assistance  under  Title  I 
and  Urban  Homesteading  programs  in 
which  they  are  participating  or  seeking 
to  participate. 

(f)  Ineligible  activitiea.  Activities  for 
which  costs  are  inebgible  under  this 
section  include: 

(1)  In  the  case  of  technical  assistance 
for  States,  administrative  expenses 
incurred  by  a  State  in  administering  its 
State  CDBG  program  for  noa-entitlement 
communities; 

(21  The  cost  of  carrying  out  the 
activities  authorized  under  the  Title  I 
and  Urban  Homesteading  programs, 
such  as  for  the  provision  of  public 
services,  construction,  rehabilitation, 
and  administration; 

(3)  The  cost  of  acquiring  or  developing 
the  specialized  skills  or  knowledge  to  be 
provided  by  a  group  funded  under  this 
section; 

(4)  Reacrarch  activities; 

(5)  The  cost  of  identifying  units  of 
governments  needing  assistance;  or 

(6]  Activities  designed  primarily  to 
benefit  HUD,  or  to  assist  HUD  in 
carrying  out  the  Department's 
responsibilities;  such  as  research,  policy 
analysis  of  proposed  legislation,  training 
or  travel  of  HUD  staff,  or  development 
and  review  of  reports  to  the  Congress. 

(g)  Criteria  for  selection.  In 
determining  whether  to  fund  proposals 
or  applications  submitted  under  this 
section,  die  Department  will  review 
proposals  or  applications  under  the 
following  criteria: 

(1)  For  unsolicited  propoatils. 

(i)  The  extent  to  which  the  project 
would  aid  specific  activities  currently 
funded  with  Title  I  funds  by  a  State,  unit 
of  general  local  government  or  Indian 
Tribe,  or  specific  activities  planned  to 
be  funded  with  Title  I  funds,  or 
otherwise  demonstrates  a  clear  and 
direct  connection  to,  and  ability  to  aid, 
eligible  Title  I  or  Urban  Homesteading 
program  participants  in  planning, 
developing  or  administering  programs 
funded  or  to  be  funded  with  Title  I  or 
Urban  Homesteading  funds. 

(ii)  The  extent  to  which  the  project 
addresses  a  signifcant  Title  I  or  Urban 
Homesteading  Program  need  of  eligible 
recipients,  as  iHpntifipfj  in  notices 
published  by  HUD  or  as  otherwise 
justified  by  the  proposer. 


(iii)  The  extent  to  which  the  proposal 
is  innovative  or  unique; 

(iv)  The  extent  to  which  the  proposed 
work  plan  is  dear,  feasible,  and  cost- 
effecthre. 

(v)  The  extent  to  which  the  project 
addresses  one  or  more  of  the  Technical 
Assistance  Program  objectives  bsted  in 
paragraph  (d)  of  this  section; 

(vi)  The  qualifications  of  the  proposed 
provider  of  the  technical  assistance, 
including  the  extent  to  which  it  currently 
possesses  the  skills  or  knowledge  to  be 
provided; 

(vii)  The  technical  and  financial 
feasibility  of  the  proposed  project  and 
the  methods  to  be  used  to  provide  skills 
and  knowledge; 

(viii]  The  extent  to  which  the 
projected  benefits  or  expected  results  of 
the  proposed  teclmical  assistance  are 
feasible; 

(ix)  The  extent  to  which  the  project 
does  not  duplicate  other  on-going 
technical  assistance  projects; 

(x)  The  availability  of  Community 
E)eveIopment  Technical  Assistance 
funding;  and 

fxi)  The  extent  to  which  the  results 
can  be  transferred  to  other  Title  I  or 
Urban  Homesteading  program 
participants. 

(xii)  Any  criteria  required  by  Federal 
Acquisition  Regulation  (FAR)  15.506-2,  if 
the  proposal  is  to  result  in  a  contract 
award. 

(2)  For  solicited  applications  and 
proposals.  The  Department's  criteria  for 
review  and  selection  of  solicited 
applications  or  proposals  will  be 
described  in  its  public  announcement  of 
the  availability  of  a  solicitation  or  the 
solicitation  itself.  Each  solicitation  must 
state  or  incorporate  by  reference  all 
information  necessary  to  allow  potential 
applicants  or  proposers  to  decide 
whether  to  submit  an  application  or 
proposal,  and  to  understand  how 
applications  or  proposals  will  be 
evaluated,  and  the  award  made. 

(h)  Submission  procedures.  (1) 
Solicited  proposals  or  applications  shall 
be  submitted  in  accordance  with  the 
time  and  place  and  content 
requirements  stated  in  the  Department's 
Federal  Register  Notice  or  request  for 
proposal  or  application. 

(2)  Unsolicited  proposals  (an  original 
and  two  copies)  may  be  submitted,  at 
any  time,  to:  Director.  Office  of  Program 
PoHcy  Development  Community 
Planning  and  Development  451  Seventh 
Street  SW.,  Room  7146,  Washington.  DC 
204ia 

(3)  Unsolicited  proposals  shall  incliide 
the  followring; 

(i)  The  Standard  Form  424  as  a  face 
sheet  signed  and  dated  by  a  person 
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authorized  to  represent  and 
contractually  or  otherwise  commit  the 
applicant  making  the  proposal; 

(ii)  A  concise  title  and  brief  abstract 
of  the  proposed  effort  including  the  total 

cost 

(iii)  A  Statement  of  Woric  describing 
the  specific  project  tasks  and  sub-tasks 
proposed  to  be  undertaken; 

(iv)  A  proposed  budget  showing  the 
proposed  costs  and  person-days  of  effort 
for  each  task  and  sub-task,  by  cost 
categories,  with  supporting 
docimientation  of  costs  and  a 
justification  of  person-days  of  effort; 

(v)  A  narrative  statement  that 

(A)  Identifies  specific  activities  to  be 
aided  which  are  currently  funded  with 
Title  I  or  Urban  Homesteading  funds  by 
a  State,  unit  of  general  local  government 
or  Indian  Tribe,  or  specific  activities 
planned  to  be  funded  with  Title  I  or 
Urban  Homesteading  funds,  or 
otherwise  demonstrates  a  clear  and 
direct  connection  to,  and  ability  to  aid, 
eligible  Title  I  or  Urban  Homesteading 
program  participants  in  planning, 
developing  or  administering  programs 
funded  or  to  be  funded  with  Title  I  or 
Urban  Homesteading  funds. 

(B)  Demonstrates  the  extent  to  which 
the  proposed  Statement  of  Work 
addresses  one  or  more  of  the  Technical 
Assistance  Program  objectives  Usted  in 
paragraph  (d)  of  this  section; 

(C)  Provides  the  names  of  each 
eligible  Title  I  or  Urban  Homesteading 
State,  units  of  local  government  or 
Indian  Tribe  expected  to  be  assisted 
under  the  proposal; 

(D)  Demonstrates  that  a  significant 
Title  I  or  Urban  Homesteading  program 
need  will  be  addressed  for  each  State, 
unit  of  local  government  or  Indian  tribe 
proposed  for  assistance. 

(E)  Demonstrates  the  qualifications  of 
the  proposed  provider  of  the  technical 
assistance,  including  a  brief  description 
of  the  organization  and  the  extent  to 
which  it  currently  possesses  the  skills  or 
knowledge  to  be  provided  previous 
experience  in  the  field,  and  names  and 
resumes  of  the  key  personnel  who 
would  be  involved; 

(F)  Provides  a  work  plan  which 
describes  the  planned  schedule; 
identifies  steps  in  the  work  process 


required  for  completing  the  work;  and 
the  period  of  time  needed  to  accomplish 
each  step;  and  describes  the  financial 
and  other  resources  allocated  to  each 
task  or  activity. 

(G)  Describes  benefits  or  expected 
results  of  the  proposed  technical 
assistance. 

(vi)  A  letter  of  designation  where 
required  under  S  570.402(c),  for  each 
proposed  State,  local  government  or 
Indian  tribe  to  be  assisted,  must  be 
signed  by  the  Chief  executive  officer. 
The  letter  should  indicate  the 
community's  need  for  the  technical 
assistance  proposed  and  designate  the 
applicant  as  a  provider. 

(4)  An  unsohcited  proposal  may 
include  data  that  the  proposer  does  not 
want  disclosed  for  any  purpose  other 
than  evaluation. 

(i)  If  the  proposer  wishes  to  restrict 
the  proposal,  the  title  page  must  be 
marked  with  the  following  legend: 

Use  and  Disclosure  of  Data 

The  data  in  this  proposal  shall  not  be 
disclosed  outside  the  Government  and  shall 
not  be  duplicated,  used,  or  disclosed  in  whole 
or  in  part  for  any  purpose  other  than  to 
evaluate  the  proposal,  provided  that  if  a 
contract,  grant  or  cooperative  agreement  is 
awarded  to  this  offeror  as  a  result  of  or  in 
connection  with  the  submission  of  these  data, 
the  Government  shall  have  the  right  to 
duplicate,  use,  or  disclose  the  data  to  the 
extent  provided  in  the  contract,  grant  or 
cooperative  agreement  This  restriction  does 
not  limit  the  Government's  right  to  use 
information  contained  in  the  data  if  it  is 
obtainable  from  another  source  without 
restriction.  The  data  subject  to  this  restriction 
are  contained  in  pages . 

(ii)  The  proposer  shall  also  mark  each 
restricted  page  with  the  following 
legend: 

Use  or  disclosure  of  proposal  data  is 
subject  to  the  restriction  on  the  title  page  of 
this  Proposal. 

(i)  Approval  procedures. — (1) 
Acceptance.  HUD's  acceptance  of  a 
proposal  for  review  does  not  imply  a 
commitment  to  provide  funding. 

(2)  Notification.  HUD  will  provide 
notification  of  whether  a  project  will  be 
funded  or  rejected. 

(3)  Form  of  award,  (i)  HUD  vnU  award 
technical  assistance  funds  as  a  grant 


cooperative  agreement  or  contract 
consistent  with  this  section,  the  Federal 
Grant  and  Cooperative  Agreement  Act 
of  1977,  31  U.S.C  6301-«3Q8.  the  HUD 
Acquisition  Regulation,  and  the  Federal 
Acquisition  Regulation. 

(ii)  When  HUD's  purpose  is  to  support 
or  stimulate  a  recipient-initiated  <x  on- 
going technical  assistance  activity,  an 
assistance  instrument  (grant  or 
cooperative  agreement)  shall  be  used.  A 
grant  instrument  will  be  used  when 
sv^tantial  Federal  involvement  is  not 
anticipated.  A  cooperative  agreement 
will  be  used  when  substantial  Federal 
involvement  is  anticipated.  When  a 
cooperative  agreement  is  selected,  the 
agreement  will  specify  the  natiire  of 
HUD's  anticipated  involvement  in  the 
project. 

(iii)  A  contract  shall  be  used  when 
HUD's  primary  purpose  is  to  obtain  a 
provider  of  technical  assistance  to  act 
on  the  Department's  behalf.  In  such 
cases,  the  Department  will  define  the 
specific  tasks  to  be  performed.  In 
accordance  with  the  Federal  Grant  and 
Cooperative  Agreement  Act  nothing  in 
paragraph  (i)(3]  of  this  section  shall 
preclude  the  Department  from  awarding 
a  procurement  contract  in  any  other 
case  when  it  is  determined  to  be  in  the 
Department's  best  interests. 

(4)  Administration.  Project 
administration  will  be  governed  by  the 
terms  of  individual  awards  and  relevant 
program  regulations  and  statutory 
requirements.  As  a  general  rule, 
proposals  will  be  funded  to  operate  for 
one  to  two  years,  and  periodic  and  final 
reports  will  be  required. 

(j)  Environmental  and 
intergovernmental  review.  The 
requirements  for  Environmental 
Reviews  and  Intergovernmental 
Reviews  do  not  apply  to  technical 
assistance  awards. 

(Approved  under  0MB  Control  Numbers 
2535-4)065  and  2535-0064) 

Dated:  November  21, 1989. 
Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 
and  Development 
[PR  Doc  89-28788  FQed  li-8-89;  8:45  am} 
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Department  of 
Transportation 

Coast  Guard 

46  CFR  Parts  38,  54,  98,  and  151 

Irie^vfl^s  for  Required  Internal 
Exan  nation  and  Hydroststlc  Testing  of 
P'^ssare  Vessel  Type  Cargo  Tanks  on 
Barges;  Interim  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parte  38. 54. 98,  and  151 

(CQ0  8S-0611 
RIN2115-AC18 

Interval*  for  Required  Internal 
Examination  and  Hydroatetic  Testing 
of  Pressure  Vessel  Type  Cargo  Tanks 
on  Barges 

agency:  Coast  Guard.  DOT. 
ACTION:  Interim  Hnal  rule. 

summary:  The  Coast  Guard  is  amending 
the  regulations  that  govern  internal 
inspection  and  hydrostatic  test  intervals 
for  pressure  vessel  cargo  tanks  on 
barges  that  transport  liquefied  gaseous 
cargoes  and  Grade  A  flammable  liquids. 
Ihis  rulemaking  was  initiated  following 
industry  requests  that  the  Coast  Guard 
review  and  amend  existing  inspection 
requirements.  These  amendments  will 
reduce  industry's  compliance  costs  due 
to  the  lengthening  of  inspection 
intervals.  The  present  level  of  safety  is 
maintained  by  these  amendments 
through  the  use  of  more  sophisticated 
examination  technologies. 
DATES:  This  Interim  Final  Rule  is 
effective  on  January  10. 1990.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  10, 1990. 
Comments  on  the  amendments  to  the 
examination  intervals  for  chlorine  tanks, 
discussed  in  preamble  paragraph  11. 
must  be  received  before  March  12. 1990. 
ADDRESSES:  Comments  on  the 
modifications  to  the  examination 
intervals  for  chlorine  tanks  (see 
9  151.0S-31(p)],  discussed  in  preamble 
paragraph  11,  should  be  submitted  to 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2/3600),  U.S.  Coast 
Guard.  Washington.  DC  20593-0001. 
Comments  will  be  available  foi' 
inspection  or  copying  at  the  Marine 
Safety  Council,  U.S.  Coast  Guard 
Headquarters,  Room  3600,  2100  2nd 
Street  SW..  Washington,  DC  20593-0001, 
between  7:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  regulatory  evaluation  and 
environmental  assessment  have  been 
prepared  and  placed  in  the  rulemaking 
docket  and  may  be  inspected  or  copied 
at  the  same  address.  Copies  may  also  be 
obtained  by  contacting  CDR  Hersh  (see 
FOR  FURTHER  INFORMATION  CONTACT). 
The  Navigation  and  Vessel  Inspection 
Circular  (NVIC)  titled  "Guidelines  for 
Nondestructive  Testing  of  Pressure 
Vessel  Type  Cargo  Tanks  Aboard  Tank 


Barges"  may  be  obtained  by  mailing  a 
request  to  Commanding  Officer.  Marine 
Safety  Center.  2100  2nd  Street.  SW.. 
Washington.  DC  20593-OlOa  ATTN: 
NVIC's.  Phone  202-267-0444. 
FOR  FURTHER  INFORMATION  CONTACT 
CDR  John  G.  Hersh.  Standards 
Development  Branch.  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection,  telephone  (202)  267-1181. 
Normal  working  hours  are  between  7:00 
a.m.  and  3:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

SUPPIimCNTARY  information:  On 

September  8. 1987.  a  notice  of  proposed 
rulemaking  (NPRM).  entitled  Intervals 
for  Required  Internal  Examination  and 
Hydrostatic  Testing  of  Pressure  Vessel 
Type  Cargo  Tanks  on  Barges,  was 
published  in  the  Federal  Register  (52  FR 
33841).  On  December  1. 1987.  in 
response  to  10  requests,  the  deadline  for 
submission  of  comments  was  extended 
from  December  7. 1987.  until  March  7. 
1988  (52  FR  45665).  The  Coast  Guard 
received  13  letters  commenting  on  the 
proposed  rulemaking.  A  public  hearing 
was  not  requested  nor  held. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  LCDR 
Geoffrey  D.  Powers.  Project  Manager, 
and  Mr.  Stanley  Colby,  Project  Counsel. 
Office  of  Chief  Counsel. 

Background 

The  NPRM  proposed  to  extend  the 
internal  examination  interval  to  10  years 
for  most  pressure  vessel  type  cargo 
tanks  carrying  cargoes  which  presently 
qualify  for  a  maximum  internal 
examination  interval  of  eight  years. 
Tanks  dedicated  to  propylene  oxide 
service  would  have  to  be  internally 
inspected  at  a  maximum  interval  of  10 
years,  and  the  periodic  hydrostatic 
testing  requirement  would  be  removed. 
It  was  also  proposed  to  require  pressure 
vessel  cargo  tanks  that  are  25  years  of 
age  and  older  to  be  nondestructively 
tested  at  five  year  intervals.  New  design 
and  fabrication  requirements  for  those 
tanks  permitted  by  regulation  to  be 
constructed  as  Class  II  and  III  pressure 
vessels  were  also  proposed. 

Discussion  of  Comments  and  Changes 

Thirteen  comment  letters  from  eleven 
interested  parties  were  received  on  the 
following  issues  raised  in  the  NPRM. 

The  single  most  controversial 
proposal  of  the  NPRM  concerned 
nondestructive  testing  (NDT)  of  pressure 
vessel  cargo  tanks  subject  to  the 
proposed  10  year  internal  examination 
interval.  The  proposed  rules  would 
require  these  tanks  to  undergo  NDT 


after  25  years  of  service  and  every  five 
years  thereafter.  Paragraphs  1  through  7 
below  address  the  various  concerns 
regarding  this  NDT  proposal. 

1.  One  comment  suggested  that  the 
proposed  NDT  requirements  are  not 
justified  by  the  industry's  experience 
with  pressure  vessel  cargo  tanks  o\e^ 
the  last  20-25  years.  Two  comments 
noted  that  tanks  examined  after  18  or 
more  years  of  service  show  little 
difference  from  tanks  inspected  at  the 
end  of  eight  or  less  years  of  service.  The 
Coast  Guard  agrees  that  the  safety 
record  for  these  tanks  has  been  very 
good,  but  is  concerned  about  cyclical 
stress  failure  on  older  tanks.  The 
average  age  of  in-service  tanks  is  18  V^ 
years:  30  vessels  (16%  of  the  affected 
barge  fleet)  are  already  25  years  of  age 
or  older.  One  comment  noted  that  the 
ASME  Code  for  pressure  vessel  design 
does  not  address  actual  expected 
service  life  of  tanks  and  suggested  that 
operational  experience  shows  a  service 
life  well  in  excess  of  40  years. 
Nonetheless,  the  Coast  Guard  suggests 
that  the  acutal  service  life  of  these  tanks 
remains  unknown.  The  Coast  Gua^d 
considers  it  inappropriate  to  wait  for  the 
first  tank  failure  to  indicate  the  service 
life  of  these  tanks  carrying  hazardous 
cargo  in  bulk.  Therefore,  a  modified 
requirement  to  conduct  NDT  on  older 
pressure  vessel  tanks  is  retained. 

2.  One  comment  suggested  that  it 
would  be  inappropriate  to  require  NDT 
without  a  specific  flaw  in  mind.  The 
Coast  Guard  is  sensitive  to  this 
argument  and  does  indeed  have  specific 
flaws  and  specific  locations  on  the  tank 
in  mind,  i.e.,  fatigue  fractures  in  high 
stress  areas  (saddle  horns  and 
mountings).  "Therefore,  the  modified 
requirement  to  conduct  NDT  on  pressure 
vessel  cargo  tanks  is  retained. 

3.  Three  comments  suggested  that 
metal  fatigue  is  the  most  significant 
potential  cause  of  barge  mounted  tank 
failure.  The  Coast  Guard  agrees.  Fatigue 
failures  are  characterized  by  the  action 
of  repeated  or  fluctuating  stresses  that 
have  cycled  a  large  number  of  times. 
Barge  mounted  tanks  are  subject  to 
fluctuating  stresses  in  a  number  of 
ways.  The  most  significant  are  bending 
and  torsion  caused  by  the  bending  and 
twisting  of  the  hull,  pressure  changes 
during  loading  and  unloading,  impact 
caused  by  the  barge  bouncing  across 
waves  and  against  lock  walls;  and 
longitudinal  forces  caused  by  liquid 
moving  in  the  tanks.  All  of  these 
stresses  are  transmitted  to  the  tank 
through  the  supports  (saddles).  Surface 
discontinuities  such  as  grooves,  notches, 
attachments,  etc.  act  to  concentrate  the 
stress.  The  saddle  support  attachments 
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to  the  tank  represent  a  surface 
discontinuity  and  concentrate  the 
applied  stresses  making  this  the  most 
likely  fatigue  failure  location. 

Two  comments  noted  that  metal 
fatigue  initiates  at  the  surface  at  a  point 
of  stress  concentration.  The  Coast 
Guard  agrees.  Fatigue  begins  as  a 
minute  crack  which  continues  to 
propagate  with  time  until  it  reaches  a 
critical  size  and  rupture  occurs.  Fatigue 
does  not  Initiate  at  the  center  of  a 
material  cross  section  as  this  is  a  point 
where  applied  stresses  are  minimum: 
therefore,  inspection  for  subsurface 
defects  or  material  flaws  is  not 
necessary  after  initial  construction. 
Since  fatigue  failures  initiate  at  the 
surface,  the  surface  at  stress  risers 
should  be  where  NDT  is  focused.  Such 
NDT  methods  would  include  visual,  dye 
penetrant,  and  magnetic  particle  (wet  or 
dry).  Acoustic  emission  testing, 
radiography,  and  ultrasonic  shear  wave 
testing  are  more  suitable  for  the 
detection  of  subsurface  material  or 
welding  defects. 

Two  comments  suggested  that  shear 
wave  and  acoustic  emission  results 
where  highly  subjective  and  that 
improper  interpretation  of  the  results 
could  lead  to  needless  repairs.  The 
Coast  Guard  agrees. 

In  summary,  the  Coast  Guard  agrees 
that  surface  initiating  fatigue  fracture  at 
a  point  of  stress  concentration  is  the 
most  likely  failure  mechanism  and  that 
magnetic  particle  and  dye  penetrant  are 
the  most  suitable  NDT  methods  for 
detecting  suiface  cracks  (as  well  as  the 
stress  corrosion  cracking  likely  to  occur 
in  tanks  in  corrosive  service). 

For  these  reasons  the  Coast  Guard 
has  retained  the  requirement  for  NDT. 
Owners  of  tanks  requiring  NDT  testing 
must  submit  proposals  (as  required  by 
SS  38.25-3.  98.25-97.  and  151.04-7)  to  the 
Officer  in  Charge.  Marine  Inspection. 
These  NDT  proposals  must  include  the 
test  methods  and  procedures  to  be  used, 
all  of  which  must  be  in  accordance  with 
Section  V  of  the  ASME  Boiler  and 
Pressure  Vessel  Code.  In  evaluating 
these  proposals  the  OCMi  will  consider 
the  suitability  of  the  proposed  NDT 
methods  in  detecting  the  type  of  flaws  of 
concern  on  the  particular  tank  to  be 
examined. 

4.  Two  comments  pointed  out  that 
visual  examination  is  a  method  of  NDT 
hsted  in  Section  V  of  the  ASME  Boiler 
and  Pressure  Vessel  Code  and 
recommended  that  the  existing  policy  of 
visual  examination  instead  of  other  NDT 
methods  be  continued.  "Hie  Coast  Guard 
notes  that  Article  9.  of  Section  V  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
states  that  other  than  when  used  in  the 
interpretation  of  the  various 


nondestructive  examination  methods  in 
the  Code  (i.e.,  radiographic  ultrasonic, 
dye  penetrant,  magnetic  particle,  eddy 
current,  leak  testing,  and  acoustic 
emission),  generally  visual  examination 
is  used  only  to  determine  the  surface 
condition  of  a  part,  alignment  of  mating 
surfaces,  shapes,  or  evidence  of  leaking. 

The  Coast  Guard  is  concerned  with 
cyclical  fatigue  fractures  on  older  tanks 
and  does  not  agree  that  visual 
examination  is  adequate  to  detect  this 
type  of  flaw.  During  a  recent 
examination  of  shore  service  tanks 
being  converted  for  barge  service, 
fluorescent  magnetic  particle  inspection 
revealed  over  30  cracks  in 
circumferential  and  longitudinal  welds. 
Most  were  3  to  4  inches  long  and  Va  to 
Ml  inch  deep.  One  was  13  inches  long, 
another  was  27  inches  long.  All  of  the 
cracks  were  detected  by  fluorescent 
magnetic  particle  NDT;  none  of  the 
cracks  found  were  visible  to  the  naked 
eye  when  the  ultraviolet  (black  light) 
was  turned  ott.  As  a  consequence  of  the 
preceding  the  Coast  Guard  determined  it 
was  necessary  to  retain  the  requirement 
for  NDT. 

5.  Eight  comments  suggested  various 
internal  examination  intervals  and  NDT 
strategies.  One  comment  suggested  a  12 
year  internal  examination  interval  until 
the  tank  reaches  age  24,  then  an  8  year 
internal  interval  with  surface  crack 
detecting  NDT  to  be  conducted  during 
the  internal  examination.  One  comment 
suggested  a  12  year  internal 
examination  interval  of  the  tank  until 
age  24.  then  an  8  year  internal  interval 
without  NDT.  Two  comments  suggested 
a  12  year  internal  interval  with  surface 
crack  detecting  NDT  during  each 
internal  examination.  Two  comments 
suggested  a  12  year  internal 
examination  interval  without  NDT.  Two 
comments  suggested  a  12  year  internal 
examination  interval  with  surface  crack 
detecting  NDT  to  begin  at  year  age  36 
and  to  be  conducted  during  the  internal 
examination.  One  comment  suggested  a 
10  year  internal  interval  with  surface 
crack  detecting  NDT  to  begin  at  age  30 
and  to  be  conducted  during  the  internal 
examination.  Two  elements  are 
prevalent  in  the  suggested  strategies:  (1) 
Older  tanks  should  receive  closer 
scrutiny  either  by  reducing  the  inter%'al 
between  examinations  or  by  adding  an 
NDT  requirement;  and  (2)  NDT  intervals 
should  match  a  tank's  internal 
examination  interval.  The  Coast  Guard 
agrees  and  has  incorporated  both  these 
elements  in  this  rule  (see  preamble 
paragraphs  6  and  7  below  for  the 
discussion  of  tiie  NDT  interval  and  see 
preamble  paragraphs  9  and  10  below  for 
the  discussion  of  tank  internal 
examination  intervals). 


6.  The  Coast  Guard  believes  that  the 
strong  negative  reaction  received  in  the 
comments  to  the  proposed  NDT 
requirement  (beginning  at  year  25  and 
repeated  at  five  year  intervals 
thereafter)  can  t>e  attributed,  in  a  large 
part,  to  industry's  reluctance  to  remove 
insulation  in  order  to  conduct  NDT 
(thickness  gauging,  dye  penetrant  or 
magnetic  particle)  on  the  tank's  external 
surface.  Tlie  comments  discuss  how 
insulation  removal  destroys  a  tank's 
vapor  barrier  which  may  be 
meticulously  maintained  and  is 
expensive  to  re-establish.  Given  the 
options  of  insulation  removal  to  permit 
external  NDT  or  gas  freeing  to  permit 
internal  NDT.  the  comments  indicate 
that  owners  would  opt  to  gas  free.  The 
Coast  Guard  did  not  anticipate 
industry's  reluctance  to  remove 
insulation  and  assumed  that  NDT  would 
easily  and  inexpensively  be  conducted 
on  the  tank  external  surface  without  the 
need  to  gas  free  the  tank. 

The  Coast  Guard  considered  the 
following  facts.  Design  life  of  these 
tanks  is  20  to  30  years.  The  tanks  were 
built  with  oversized  scantlings  because 
exact  service  loads  were  unknown  and 
estimated.  No  definitive  studies  have 
been  done  by  the  Coast  Guard  or 
members  of  the  industry  to  determine 
the  likelihood  of  tank  failure  due  to 
fatigue  or  stress  corrosion  cracking,  and 
the  approximate  fatigue  life.  There  are 
now  more  than  20  tanks  with  ages 
between  30  and  40  years.  NDT  methods 
are  available  which  will  allow  testing 
for  exterior  surface  cracks  from  the 
interior  of  a  tank,  but  would  require  gas 
freeing  to  be  done.  The  risks  associated 
with  shipping  of  hazardous  cargoes  do 
not  merit  waiting  for  failure,  especially 
since  testing  will  give  eariy  failure 
indications  and  lessen  the  chance  of 
catastrophic  failure.  In  past  years  it  has 
been  the  policy  of  many  OCMls  to 
extend  the  presently  required  internal 
examination  interval  of  eight  years,  by 
one  year  increments,  to  a  total  of  twelve 
years  in  some  cases. 

In  response  to  industry's  concerns, 
and  in  consideration  of  the  above  facts, 
the  Coast  Guard  has  chosen  a  moderate 
course  which  will  provide  an  equivalent 
or  higher  level  of  safety  than  that 
presently  required.  The  proposed  NDT 
interval  has  been  changed  (in  S  8  38.25- 
1(a)(5),  98.25-95(a){4).  and  151.04-5(1)). 
to  10  years,  to  coincide  with  the  cargo 
tank  internal  examination  interval. 
Matching  the  NDT  Interval  with  the 
cargo  tank  internal  examination  interval 
will  afford  owners  and  operators  the 
opportunity  to  conduct  the  required  NDT 
on  the  tank's  interior  surface,  and  avoid 
the  need  to  remove  insulation  for  the 
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sole  purpose  of  conducting  NDT.  It  is  not 
contemplated  that  extensions  of  the 
internal  examination  interval  will  be 
granted,  except  in  unusual 
circumstances. 

7.  As  discussed  in  preamble 
paragraph  5  above,  comments  on  the 
NPRM  suggested  a  starting  time  (tank 
age]  for  NDT  ranging  from  year  12  to 
year  36.  In  each  case  a  starting  time  was 
suggested  that  was  a  multiple  of  the 
proposed  tank  internal  examination 
interval.  The  Coast  Guard  is  sensitive  to 
the  rationale  behind  this  concept  i.e., 
facilitating  NDT  on  the  tank  internal 
surface  during  a  time  when  the  tank  is 
already  gas  free  to  meet  a  tank  internal 
examination  requirement.  Accordingly, 
tS  38.25-1  (a)(5),  g8.25-g5(a)(4),  and 
151.04-5(1)  have  been  changed  to  require 
that  tanks  with  a  10  year  internal 
examination  interval  that  are  30  years 
old  and  older,,  be  nondestructively 
tested  during  each  internal  examination. 

8.  Three  comments  suggested  that,  as 
an  aid  to  industry  and  Coast  Guard 
marine  inspectors,  uniform  guidance 
identifying  the  types  of  defects  that  are 
of  concern  and  their  locations  on  the 
tanks  should  be  provided  by  the  Coast 
Guard  to  assist  in  the  development  of 
the  NUT  proposals  required  by  5  §  38.25- 
3.  98.25-97.  and  151.04-7.  The  Coast 
Guard  agrees.  Two  comments  suggested 
that  without  some  form  of  guidance,  to 
Officers  in  Charge,  Marine  inspection, 
and  barge  owners/operators  alike,  the 
NDT  program  would  lack  the  necessary 
degree  of  consistency.  The  Coast  Guard 
agrees.  To  assist  industry  in  developing 
NDT  proposals  that  will  target  the 
locations  on  the  tank  of  most  concern  to 
the  Coast  Guard  and  utilize  the  NDT 
methods  most  suitable  for  detecting 
these  flaws,  a  NVIC  (Navigation  and' 
Vessel  Inspection  Circular)  titled 
"Guidelines  for  Nondestructive  Testing 
of  Pressure  Vessel  Type  Cargo  Tanks 
Aboard  Tank  Barges"  has  been 
developed.  Copies  of  this  NVIC  may  be 
obtained  by  mailing  a  request  to  the 
office  listed  in  AOOMESSES. 
Information  to  assist  OfHcers  in  Charge, 
Marine  Inspection,  In  the  evaluation  of 
nondestructive  testing  proposals  will  be 
incorporated  into  the  Marine  Safety 
Manual 

9.  Two  comments  suggested  it  was 
inappropriate  to  justify  the  proposed  10 
year  internal  examination  interval 
based  upon  ANSI/NB-23  "National 
Board  Inspection  Code — 1985"  section 
U-106b,  which  states  that  the  maximum 
period  between  internal  inspection  of 
pressure  vessels  should  not  exceed  one- 
half  of  the  remaining  corrosion  rate  life 
or  10  years,  whichever  is  less.  The 
comments  suggest  that  the  Coast  Guard 


overlooked  section  U-106c  which  states 
that  vetseli  with  a  coiTosion  rate  known 
to  be  zero  need  not  be  inspected 
internally.  However,  the  Coast  Guard 
has  noted  that  for  pressure  vessels  not 
undergoing  internal  inspections  the 
provisions  of  U-106c  require  periodic 
external  inspections,  including  NDT 
thickness  measurements. 

Given  the  options  of:  (1)  Gas  freeing  a 
tank  to  permit  internal  examinations  at 
10  year  intervals  at  the  same  time  as 
regularly  scheduled  drydockings. 
internal  structural  examinations,  safety 
valve  tests,  and  inspections  and 
reinspections  for  certiflcation:  or.  (2) 
periodic  external  NDT  thickness 
measurements  requiring  insulation 
removal,  the  Coast  Guard  believes  that 
the  10  year  internal  examination  interval 
is  preferable. 

10.  Three  comments  noted  that  in  the 
preamble  to  the  NPRM  the  Coast  Guard 
justified  the  proposed  10  year  cargo  tank 
internal  examination  interval  in  part  to 
align  it  with  the  drydock  interval  (5 
years  for  salt  water  service  vessels  and 
10  years  for  fresh  water  service  vessels). 
Because  shipyards  normally  require 
gravity  type  tanks  to  be  gas  free  as  a 
condition  of  drydocking.  the  Coast 
Guard  believed  that  alignment  of  the 
drydock  and  cargo  tank  interval  would 
avoid  an  additional  gas  freeing  expense. 
The  comments  pointed  out  however, 
that  shipyards  do  not  require  pressure 
vessel  type  cargo  tanks  to  be  gas  free 
before  diydocking  or  conducting  hull 
repairs;  therefore,  alignment  of  these 
two  inspection  intervals  does  not 
necessarily  result  in  a  savings  of  gas 
freeing  costs.  Nonetheless,  the  Coast 
Guard  believes  there  is  an  economic 
benefit  to  the  industry  and  a  workload 
benefit  to  Officers  in  Charge,  Marine 
Inspection,  in  aligning  the  cargo  tank 
internal  examination  interval  with  the 
drydock  interval.  A 10  year  cargo  tank 
internal  examination  interval  will  allow 
cargo  tank  examinations,  drydock 
examinations,  safety  valve  tests, 
internal  structural  examinations,  and 
inspections  and  reinspections  for 
certification  to  be  conducted  at  the  same 
time,  reducing  the  amount  of  time  a 
vessel  is  out  of  service.  Therefore,  the 
Coast  Guard  has  retained  in  9S  38.25- 
l(a](lKi),  98.25-95(a)(lKi).  and  151.04- 
(5)(b)(3)(i),  the  10  year  internal 
examination  interval  for  most  pressure 
vessel  cargo  tanks. 

Tanks  carrying  cargoes  which  exhibit 
corrosive  behavior  or  cargoes  capable  of 
forming  corrosive  by-products  when 
contaminated  by  water  will  continue  to 
be  inspected  more  frequently  than  10 
years,  as  required  by  46  CFR  subchapter 
O  (table  151.05).  Included  in  this 


category  are  lined  pressure  vessel  tanks 
carrying  inorganic  adds. 

11.  Two  commenters  recommended 
that  the  internal  examination  and 
hydrostatic  test  interval  for  pressure 
vessel  tanks  in  chlorine  service  be 
extended  to  three  years.  Both  comments 
suggested  that  industry  experience 
demonstrates  that  the  current  two  year 
interval  makes  no  contribution  to  safety 
and  brings' with  it  the  potential  of 
accelerated  corrosion  of  the  interior  of 
the  tank  because  of  water  used  to  wash 
the  tanks  when  cleaning  and  gas-freeing. 
Although  only  two  comments  were 
received,  the  commenters  represented 
practically  all  of  the  chlorine  barge 
transportation  industry  in  Canada  and 
the  U.S.  The  Chlorine  Institute 
membership  produces  98%  of  the  total 
North  American  chlorine  capacity  and 
has  other  members  involved  in  the 
packaging,  transportation  and  use  of 
chlorine.  The  second  comment  was  from 
American  Waterways  Operators 
representing  inland  transporters  of 
liquified  gaseous  cargoes.  The  Chlorine 
Institute  stated  that  the  six-year 
hydrostatic  test  interval  for  shoreside 
bulk  storage  tanks,  which  are  twice  as 
large  as  barge  tanks,  has  proven  very 
satisfactory  from  a  safety  point  of  view, 
and  based  upon'their  experience  they 
believe  a  four  year  internal  examination 
and  hydrostatic  test  interval  would  be 
safe.  However,  they  agree  to  verification 
of  the  three  year  interval  first. 

In  the  NPRM.  the  Coast  Guard 
explained  that  although  it  recognized 
that  increasing  the  internal  examination 
and  hydrostatic  testing  interval  would 
reduce  tank  deterioration,  it  was 
reluctant  to  propose  regulatory 
requirements  less  stringent  than 
standards  set  for  other  models  of  bulk 
chlorine  transportation.  The  present 
requirement  for  a  biennial  (two-year) 
hydrostatic  test  and  internal  tank 
examination  was  adopted  based  on  a 
rail  car  standard  dating  back  to  1909 
and  recommended  by  the  Chloriaa 
Institute  at  that  time.  The  Federw^ 
Railroad  Administration  utSl^xederal 
Highway  Administration  still  require 
biennial  hydrostatic  tests  for  rail  cars 
and  tank  trucks,  respectively. 

The  Coast  Guard  agrees  that  since 
water  used  to  clean  chlorine  tanks  is  the 
major  source  of  chlorine  tank  corrosion, 
increasing  the  examination  interval 
should  reduce  internal  tank 
deterioration.  Also,  chlorine  tanks  are 
not  insulated,  which  allows  examination 
of  the  tank  exterior  at  all  times.  The 
Coast  Guard  has  been  convinced  by 
these  additional  arguments,  and 
accordingly  the  internal  examination 
interval  in  table  151.05  and  the 
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hydrostatic  test  interval  in  S  151.50- 
31  [p]  have  been  changed  to  three  years. 
Despite  the  facts  that  this  change  in  the 
Coast  Guard's  position  would  reduce  a 
burden  on  industry  and  would  be  within 
the  scope  of  the  NPRM.  and  that  no 
negative  comments  concerning  this 
matter  were  received,  the  Coast  Guard 
feels  that  some  interested  persons  may 
object  to  the  three  year  interval.  Under 
these  circumstances,  the  Coast  Guard 
will  continue  to  accept  comments  on 
just  this  issue  to  determine  if  any  further 
rulemaking  is  necessary. 

12.  One  comment  suggested  that  the 
Coast  Guard  discontinue  the  current 
practice  of  having  a  marine  inspector 
physically  witness  the  safety  relief  valve 
tests  and  the  hydrostatic  testing  of 
chlorine  tanks.  The  comment  points  ont 
•that  this  practice  requires  the  precise 

timing  of  the  arrival  of  the  inspector  and 
a  carefully  arranged  work  schedule  for 
the  barge  owner.  The  comment  suggests 
that  third  party  or  owner  testing  would 
not  decrease  public  safety,  would  be  a 
workload  benefit  to  the  Coast  Guard, 
and  would  be  a  scheduling  benefit  to  the 
barge  owner.  The  Coast  Guard  rejects 
this  recommendation.  While  the  Coast 
Guard  agrees  that  the  recommendation 
might  reduce  scheduling  problems,  an 
equivalent  level  of  safety  would  not  be 
provided.  Safety  valves  are  considered 
to  be  a  critical  safety  feature  and  testing 
must  be  witnessed  by  the  Coast  Guard. 
Hydrostatic  tests,  as  well  as  internal 
examinations,  require  subjective 
evaluations  and  would  best  be 
witnessed  by  the  Coast  Guard. 

13.  One  comment  noted  that  the 
proposed  removal  of  S  151.01-5  is 
unnecessary  since  it  was  deleted  in  the 
March  12. 1987  final  rule  (52  FR  7765) 
inplementing  MARF*OL  Annex  IL 
Accordingly,  this  item  has  been  omitted 
from  this  rulemaking. 

14.  One  comment  incorrectly  assumed 
that  S  151.04-5(b)(3)  would  extend  the 
internal  examination  interval  for  all 
tanks  carrying  cargoes  at  temperatures 
above  —67  'F  in  pressure  vessel  type 
cargo  tanks.  Section  151.04-5(b)  only 
applies  to  those  tanks  carrying  cargoes 
with  a  "G"  in  the  column  entitled  "Tank 
internal  inspect  period-years"  in  Table 
151.05. 

15.  One  comment  objected  to  the 
provision  in  9  54.20-3  which  prohibits 
the  use  of  joggled  longitudinal  seams 
and  limits  the  use  of  joggled  connections 
to  circumferential  joints  on  Class  II  and 
Class  III  pressure  vessels.  The 
commenter  suggested  that  the 
prohibition  should  be  limited  to  pressure 
vessel  cargo  tank's.  The  prohibition  on 
the  use  of  joggled  longitudinal  seams  is 
not  a  new  provision;  this  rule  simply 
relocates  this  provision  in  the 


regulations.  Prior  to  this  rulemaking  this 
provision  was  located  in  footnote  6  to 
Table  54.01-5(b) — Pressure  Vessel 
Classifications.  Footnote  6  did  not 
directly  prohibit  the  use  of  joggled 
seams,  or  butt  welded  joints  with  one 
plate  edge  offset  (as  referred  to  in  the 
ASME  Code),  for  longitudinal  welds,  but 
did  reference  Figure  lJW-13.1(k)  and 
table  UW-12  of  the  ASME  Code.  This 
indirectly  prohibited  the  use  of  butt 
welded  joints  with  one  plate  edge  offset 
because  the  referenced  sections  of  the 
ASME  Code  prohibited  their  use.  The 
new  rule  more  cleariy  explains  the 
restrictions  on  the  use  of  these  joints. 

16.  One  comment  suggested  that  the 
proper  sequencing  of  weldmenta  would 
be  more  productive,  as  a  quality 
assurance  method,  than  the  radiography 
proposed  in  i  54.25-8(c).  The  Coast 
Guard  recognizes  the  benefits 
associated  with  the  proper  sequencing 
of  weldments.  However,  the  Coast 
Guard  prefers  the  requirement  for  spot 
radiography  because;  (1)  The  extended 
internal  inspection  intervals  in  this 
rulemaking  were  based,  in  part  upon 
the  service  experience  of  pressure 
vessef  cargo  tanks  built  over  the  past  30 
years  on  which  radiography  was 
routinely  performed:  (2)  sequencing 
would  require  approval  at  the  plan 
review  stage  and  verification  during 
fabrication  which  would  potentially  add 
significant  delays  to  the  production 
process;  and  (3)  sequencing  will  not 
eliminate  welding  defects  and  would 
leave  unanswered  the  question  of 
critical  discontinuities. 

17.  This  rule  modifies  i  54.25-10,  from 
what  was  proposed  in  the  NPRM,  by 
omitting  table  54.25-10(d)  and  the  last 
two  sentences  in  paragraph  (d).  These 
sentences  and  the  Table  contained 
requirements  for  impact  energies  of 
Charpy  specimens.  Identical  provisions 
are  contained  in  UG-84  of  section  VIII 
of  the  ASME  Code,  and  46  CFR  54.01-1 
already  requires  pressure  vessels  to  be 
designed,  constructed,  and  inspected  in 
accordance  with  section  VTII.  To  include 
these  required  Charpy  specimen  impact 
energies  in  {  54.25-10  would  be 
redundant  and  they  have  been 
removed. 

18.  This  rule  changes  9  151.04-5  by 
adding  modifications  to  paragraph  (c) 
which  were  not  included  in  the  NPRM. 
These  modifications  are  simply  editorial 
changes  to  make  the  requirements  for 
the  external  examination  of  pressure 
vessel  cargo  tanks  in  9  151.04-5 
consistent  with  those  in  9  9  38.25-1  and 
98.25-95.  The  substance  of  the 
requirements  in  9  151.04-5  has  not  been 
changed;  the  wording  has  been 
standardized  to  be  more  consistent  with 
the  wording  in  parts  38  and  98. 


Incorporatioa  by  Rafi 


The  material  in  99  38.01-3. 98.01-3. 
and  151.01-2  has  been  approved  for 
incorporation  by  reference  by  the 
director  of  the  Federal  Register  under  5 
U.S.C.  S52  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in 
those  sections.  If  substantive  changes 
are  made  by  the  publisher  to  the 
materials  incorporated,  those  changes 
may  be  considered  for  incorporation. 
However,  before  taking  final  action,  the 
Coast  Guard  will  publish  a  separate 
notice  in  the  Fedaral  Register  for  public 
comment. 

Regulatory  laformatioa  Number 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulations 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  follow  the 
progress  of  this  action  in  the  Unified 
Agenda. 

E.0. 12292  and  DOT  Ragulatwy  PoUdca 
and  Procadures 

The  regulations  are  considered  by  the 
Coast  Guard  to  be  non-major  under 
Executive  Order  12291.  In  addition. 
these  regulations  are  considered  to  be 
non-signiflcant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  An  evaluation  has 

n  prepared  and  placed  in  the  public 
docket  as  required  by  the  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations  (EKDT  Order 
2100.5,  dtd  May  22. 1980).  The  economic 
impact  analysis  was  based  on 
information  supplied  in  response  to  the 
1982  CTAC  questionnaire  and 
information  provided  in  response  to  the 
ANPRM. 

One  of  the  comments  to  the  NPRM 
contained  cost  figures.  This  comment 
argued  that  the  estimated  $500  cost  to 
conduct  NDT  on  a  tank  30  years  of  age 
and  older,  used  in  the  draft  evaluation, 
was  too  low.  This  comment  suggested 
$1,500  to  $2,000  as  a  more  realistic 
estimate.  The  Coast  Guard  feels  that 
$1,500  to  $2,000  is  too  high  an  estimate 
for  the  limited  amount  of  NDT 
envisioned  as  necessary  to  confirm  the 
condition  of  older  tanks.  However,  to  be 
conservative  in  its  evaluation,  the 
calculations  to  determine  the  economic 
benefit  associated  with  this  rulemaking 
used  NDT  costs  ranging  from  $500  to 
$1,500  per  tank. 

The  annual  savings  for  the  barge 
industry  is  estimated  to  be  $183,462  (in 
1986  dollars).  This  is  an  increase  of 
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$87,449  from  thai  estimated  in  the  draft 
regulatory  evaluation.  This  difference  in 
estimated  economic  savings  is  primarily 
attributable  to  the  extension  of  the 
inspection  intervals  for  chlorine  tanks. 
The  draft  regulatory  evaluation  was 
based  on  the  inspection  interval  for 
chlorine  tanks  remaining  unchanged. 
The  final  regulatory  evaluation  includes 
the  benefit  that  should  be  realized  by 
the  47  chlorine  barges  with  the  easing  of 
the  internal  inspection  and  hydrostatic 
test  intervals  from  two  to  three  years. 

The  design  and  fabrication  regulation 
modifications  (contained  in  part  54)  will 
also  affect  any  self-propelled  vessels 
that  may  be  built  with  pressure  vessel 
type  tanks  carrying  cargoes  at  ambient 
temperatures.  However,  there  are  no 
existing  vessels  in  this  category,  nor  is  il 
likely  that  any  will  be  built  in  the 
foreseeable  future.  Therefore,  the  Coast 
Guard  does  not  consider  the  economic 
impact  on  self-propelled  vessels  to  be 
significant 

Regulatory  Flexibility  Act 

These  regulations  would  affect  all 
companies  that  own  or  operate  barges 
that  are  within  the  scope  of  this 
rulemaking;  some  of  these  companies 
may  be  small  entities.  For  this 
rulemaking,  the  Coast  Guard  considers  a 
small  entity  to  be  one  operating  a  single 
barge.  The  amendments  will  provide  an 
economic  benefit  to  these  barge  owners 
and  operators  by  reducing  the  frequency 
of  costly  Inspections.  The  Coast  Guard 
does  not  consider  this  economic  impact 
to  be  significant.  The  estimated  cost 
savings  of  $1,042  per  barge  per  year 
represents  about  2  days  revenue  for  this 
type  of  barge.  The  Coast  Guard  has 
identified  ten  companies  as  small 
entities  and  the  cost  savings  associated 
with  these  amendments  will  not  be 
significant,  therefore,  the  analysis 
requirements  of  5  U.S.C.  603  and  804  do 
not  apply.  The  Coast  Guard  certifies  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

These  regulations  contain  information 
collection  requirements.  These  items 
have  been  submitted  to  the  Office  of 
Memagement  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501  et  seq.)  and 
have  been  approved  by  OMB.  The 
affected  section  numbers  are  fi  S  38.25-^, 
98.25-97  and  151.04-7.  The 
corresponding  OMB  Control  No.  is  2115- 
0563. 


Federalism  Implicalions 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  assessed  the 
environmental  impacts  of  these 
regulations  and  has  determined  that 
they  will  not  be  significant.  Reduced 
tank  cleaning  will  result  in  a  slight 
reduction  in  air  and  water  pollution.  Due 
to  the  small  number  of  barges  that 
would  be  affected  by  these  regulations, 
this  slight  reduction  is  considered 
insigniRcant  when  compared  to  other 
potential  sources  of  environmental 
pollution.  The  use  of  more  sophisticated 
examination  methods  on  older  cargo 
tanks  is  expected  to  decrease  the 
probability  of  catastrophic  tank  failure 
and  improve  the  reliability  of  these 
tanks.  This  effect  is  more  important  as  a 
safety  benefit  because  an  uncontrolled 
release  of  the  type  of  cargo  generally 
carried  in  these  tanks  presents  an 
immediate  threat  to  life  but  the  gases 
tend  to  rapidly  dissipate,  thereby  posing 
no  persistent  environmental  threat. 

List  of  Subjects 

46CFRPart3a 

Cargo  vessels,  Fire  prevention.  Gases, 
Hazardous  materials  transportation. 
Incorporation  by  reference.  Marine 
safety. 

46CFRPartS4 

Reporting  and  recordkeeping 
requirements,  vessels. 

46CFRPartS8 

Cargo  vessels.  Hazardous  materials 
transportation.  Incorporation  by 
reference,  Marine  safety. 

46  CFR  Part  151 

Cargo  vessels.  Hazardous  materials 
transportation.  Incorporation  by 
reference.  Marine  safety.  Reporting  and 
recordkeeping  requirements. 

Regulations 

For  the  reasons  set  out  above,  parts 
38,  54.  96,  and  151.  of  chapter  L  title  46. 
Code  of  Federal  Regulations,  are 
amended  as  follows: 

PART  3S-{AMEN0E0] 

1.  The  authority  citation  for  part  38 
continues  to  read  as  follows: 


Autlwilty:  46  U.S.C  3306.  3703.  49  U.S.C 
App.  1804:  E.O.  12234.  45  FK  58801.  3  CFR. 
1900  Comp..  p.  277:  49  CFR  1.46. 

2.  Section  38.01-3  is  added,  to  read  as 
follows: 

1 38.01~3   Incorporation  by  refersncei 

(a)  Certain  standards  and 
specifications  are  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  ones  listed  in  paragraph  (b)  of  this 
section,  notice  of  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street.  NW..  Washington.  DC 
20593-0001,  and  is  available  from  the 
sources  indicated  in  paragraph  (b)  of 
this  section. 

(b)  The  standards  and  specifications 
approved  for  incorporation  by  reference 
in  this  part  and  the  sections  affected, 
are: 

American  Society  for  Nondestructive  Testing 
(ASNT) 

4153  Arlingate  Road.  Caller  #28516. 
Columbus,  OH.  43228-0518 

ASNT  "Recommended  Practice  No. 
SNT-TC-IA  (1988).  Personnel 
Qualification  and  Certification  in 
NondesUvctive  Testing" 38.25-3(cM2) 

American  Society  of  Mechanical  Engineers 

United  Engineering  Center.  345  East  47th 
Street.  New  York.  N.Y.  10017 

ASME  Boiler  and  Pressure  Vessel 
Code  Section  V,  Nondestructive 
Examination  (1986) „.38.25-3(a)(1) 

3.  In  i  38.25-1,  paragraphs  (aKl).  and 
(a)(3)  and  (b)  are  revised,  and 
paragraphs  (a)(4),  (a)(5).  and  a  note  to 
follow  paragraph  (b)  are  added,  to  read 
as  follows: 

t38.2S-1    Tests  and  lnsp*ctione—TB/ ALL 

(a)  •  •  • 

(1)  An  internal  inspection  of  the  tank 
is  conducted  within — 

(i)  Ten  years  after  the  last  internal 
inspection  if  the  tank  is  a  pressure 
vessel  type  cargo  tank  on  an  unmanned 
barge  carrying  cargo  at  temperatures  of 
-67  'F  (-55  *C)  or  warmer  or 

(ii)  Eight  years  after  the  last  internal 
inspection  if  the  tank  is  of  a  type  other 
than  that  described  in  paragraph  (aKl)(i) 
of  this  section. 
*        •        •        •        • 

(3)  The  owner  shall  ensure  that  the 
amount  of  insulation  deemed  necessary 
by  the  marine  inspector  is  removed  from 
insulated  tanks  during  each  internal 
inspection  to  allow  spot  external 
examination  of  the  tanks  and  insulation. 
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or  the  thickness  of  the  tanks  may  be 
gauged  by  a  nondestructive  means 
accepted  by  tHf  murine  inspector 
%vithout  the  rfnio«  n  i  of  insulation. 

(4)  If  required  by  the  Officer  in 
Charge,  Mjsrine  Inspection,  the  o«mer 
shall  conduct  nondestructive  testing  of 
each  tank  in  accordance  with  \  38.25-3. 

(5)  If  the  tank  is  a  pressure  vessel  type 
cargo  tank  with  an  internal  inspection 
interval  of  10  years,  is  30  years  old  or 
older,  determined  from  the  date  it  was 
built  the  owner  shall  conduct 
nondestructive  testing  of  that  tank,  in 
accordance  with  i  38.25-3,  during  each 
internal  inspection. 

(b)  If  the  marine  inspector  considers  a 
hydrostatic  test  necessary  to  determine 
the  condition  of  the  tank,  the  owner 
shall  perform  the  test  at  a  pressure  of 
1V4  times  the  tanks's — 

(1)  Maximum  allowable  pressure,  as 
determined  by  the  safety  relief  valve 
setting;  or 

(2)  Design  pressure,  when  cargo  tanks 
operate  at  maximum  allowable 
pressures  reduced  below  the  design 
pressure  in  order  to  satisfy  special 
mechanical  stress  relief  requirements. 

Note:  See  the  ASME  Code.  Section  Vm. 
Appendix  3  for  information  on  design 
pressure. 


4.  Section  M.25-3  is  added,  to  read  as 
follows: 


(a)  Before  nondestructive  testing  may 
be  conducted  to  meet  i  38,25-1  (aM4) 
and  (a)(5).  the  owner  shall  submit  a 
proposal  to  the  Offker  in  Charge. 
Marine  Inspection  for  acceptance  that 
includes — 

(1)  The  test  methods  and  procedures 
to  be  used,  all  of  which  must  meet 
section  V  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  (1986); 

(2)  Each  location  on  the  tank  to  be 
tested;  and 

(3)  The  test  method  and  procedure  to 
be  conducted  at  each  location  on  the 
tank. 

(b)  If  the  Officer  in  Charge.  Marine 
Inspection  refects  the  proposal,  the 
Officer  in  Charge.  Marine  Inspection 
informs  the  owner  of  the  reasons  why 
the  proposal  is  rejected. 

(c)  If  the  O^icer  in  Charge.  Marina 
Inspection  accepts  the  proposal,  then 
the  owner  shall  ensure  that — 

(1)  The  proposal  is  followed;  and 

(2)  Nondestructive  testing  is 
performed  by  personnel  meeting  ASNT 
"Recommended  Practice  No.  SNT-TC- 
lA  (1988),  Personnel  Qualification  and 
Certification  in  Nondestructive  Testing." 


(d)  Within  30  days  after  completing 
the  nondestructive  test  the  owner  shall 
submit  a  written  report  of  the  results  lo 
the  Officer  in  Charge.  Marine 
Inspection. 

PART  54-(  AMENDED] 

5.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authorilr-  33  U.SC  ISOB:  43  U.S.C  1333;  46 
U.S.C  3306.  3703.  5115:  E.0. 12234.  45  FR 
58801.  3  CFR.  1980  Comp..  p.  277: 4t  CFR  1.46. 

|S4j01-1    lAmandedl 

6.  In  i  54in-l.  Table^Jn-l(a)  is 
amended  by  changing  the  entry  "USC-0 
modified  by"  to  read  "UCS-6  modified 
by".  "USC-56  modified  by"  lo  read 
"UCS-56  modified  by",  -USC-57 
modified  by"  to  read  "UCS-57,  UNF-S7. 
UHA-33.  and  UHT-S7  modified  by",  and 
"USC-65  through  UCS-67  replaced  by" 
to  read  "UCS-65  through  UCS-07 
replaced  by"  under  the  column  heading 
"Paragraphs  in  section  Vm.  ASME 
Code  >  and  disposition". 

7.  In  S  54.01-5.  Table  54.01-5(b)  is 
revised  to  read  as  follows: 

SS4.01-5   lAmandod]         ' 
•        •        •        •        • 


TABLE  54.01 -5(b>— Pressure  Vessel  C«-assif»cation  • 
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TABLE  54.01 -5<b)— Pressure  Vessel  Classification  •—Continued 
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'  Waldad  |oM  calagorte  ara  dafinad  undar  [fH-9  ol  Ow  ASME  Coda.  Joint  lypaa  ara  daacnbad  in  Tabia  UW-12  ol  ffw  ASME  Coda,  and  numbarad  "(1)."  "(2).' 

i  s^^  I  }4  20.2 

•  S«a  H  M.2S-0<c)  and  54.25-20(d). 

« Saa  H  54.0i.iS  and  S4.1&-3  lor  awtipliont 

•  SpadKc  raqi*amanla  moMylng  TaUa  UCS-56  ct  9»  ASME  Coda  ara  lound  in  1 54.25-7. 

•  Saa  1 54.20-0)  and  (() 
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■  Ooaa  not  mduda  ipactai  laquiramantt  tor  haal  a«changar.  Sadion  54.01-2  contains  an  axplanation  ol  Ihoaa  ipadal  raquirawianH. 


8.  In  I  S4.01-5,  paragraph  (d)(2]  is 
revised,  to  read  as  follows: 

9S4J>1-5    Scop*  (MocMm  U-1  and  U-aV 

(d)  *  •  • 

(2)  Meet  |  54.01.01-35.  |  54.20-3(c). 
and  S  54.25-3  of  this  part: 

•  •        *        •        • 

9.  Section  54.05-6  is  revised,  to  read 
as  follows: 

9  S4 J)$-4   TougttnMt  Taat  Tamparaturaa. 

Each  toughness  test  must  be 
conducted  at  temperatures  not  warmer 
than  —  20  *F  or  10  *F  below  the  minimum 
service  temperature,  whichever  is  lower, 
except  that  for  service  at  or  below  —320 
"F,  th^  tests  may  be  conducted  at  the 
service  temperature  in  accordance  with 
9  54.25-10(a)(2). 

10.  In  9  54.20-3.  paragraphs  (c)  and  (f) 
are  added,  to  read  as  follows: 

9S4.20-S    Dastgn  (modHlas  UW-9,  UW- 
11(a),  UW-13,  and  UW-16). 

(c]  A  butt  welded  joint  with  one  plate 
edge  offset,  as  shown  in  Figure  UW- 
13.1(k)  of  the  ASME  Code,  may  only  be 
used  for  circumferential  joints  of  Class  11 
and  Class  III  pressure  vessels. 

*  •        *        «        • 

(f)  Joints  in  Class  II  or  III  pressure 
vessel  cargo  tanks  must  meet  the 
following: 

(1)  Category  A  and  B  joints  must  be 
type  (1)  or  (2). 

(2)  Category  C  and  D  joints  must  have 
full  penetration  welds  extending  through 
the  entire  thickness  of  the  vessel  wall  or 
nozzle  wall. 

11.  In  9  54.25-8,  the  heading  is  revised 
and  paragraph  (c)  is  added,  to  read  as 
follows: 

9  54.25-S    Radlograpny  (nnximM  UW- 
1 1(a).  lX»-57,  UNF-57,  UHA-33,  and  UHT- 
57). 


(c)  Each  butt  welded  joint  in  a  Class  II 
or  III  pressure  vessel  cargo  tank  must  be 
spot  radiographed,  in  accordance  with 
UW-52.  regardless  of  diameter  or 
thickness,  and  each  weld  intersection  or 
crossing  must  be  radiographed  for  a 
distance  of  at  least  10  thicknesses  from 
the  intersection. 

12.  In  I  54.25-10,  the  undesignated 
paragraph  that  follows  the  formula  in 
paragraph  (a)(2)  is  revised  and 
paragraph  (d)  is  added,  to  read  as 
follows: 

9  54.2S-10    Lour  Tamparaturt  Operation— 
Farrttic  Steals  (raplacaa  UCS-«5  ttwough 
UC&47). 

(a)  •  •  • 

(2)  *  •  • 
Only  temperatures  due  to  refrigerated 
service  usually  need  to  be  considered  in 
determining  the  service  temperature, 
except  pressure  vessel  type  cargo  tanks 
operating  at  ambient  temperatures  must 
meet  paragraph  (d)  of  this  section. 
"Refrigerated  service",  as  used  in  this 
paragraph,  means  a  service  in  which  the 
temperature  is  controlled  by  the  process 
and  not  by  atmospheric  conditions. 
•        •        •        •        * 

(d)  Weldments  and  all  materials  used 
in  pressure  vessel  type  cargo  tanks 
operating  at  ambient  temperatures  and 
constructed  of  muterials  listed  in  Table 
UCS-23  must  pass  Charpy  impact  tests 
in  accordance  with  VG-M  at  a 
temperature  of  —  20  *F  or  colder,  except 
as  provided  by  paragraphs  (d)(1),  (d)(2), 
and  (d](3)  of  this  section. 

(1)  Charpy  i.T.pact  tests  are  not 
required  for  any  of  the  following  ASTM 
materials  if  the  thickness  for  each  is  % 
inch  or  less,  unless  otherwise  indicated: 

(i)  A-18Z  normalized  and  tempered. 

(ii)  A-302,  Grades  C  and  D. 

(iii)  A-336.  Grades  F21  and  F22  that 
are  normalized  and  tempered. 

(iv)  A-387,  Grades  21  and  22  that  are 
normalized  and  tempered. 

(v)  A-442.  Grade  55  with  a  nominal 


thickness  of  1"  or  less. 

(vi)  A-5ie.  Grades  55  and  60. 

(vii)  A-533.  Grades  B  and  C. 

(viu)  All  other  plates,  structural 
shapes  and  bars,  and  other  product 
forms,  except  for  bolting,  if  produced  to 
a  fine  grain  practice  and  normalized. 

(2)  Charpy  impact  tests  are  not 
required  for  any  of  the  following  ASTM 
materials  if  the  thickness  for  each  is  1  VSi 
inch  or  less: 

(i)  A-203. 

(ii)  A-442.  produced  to  a  fine  grain 

practice  and  normalized, 
(iii)  A-508.  Class  1. 
(iv)  A-516.  normalized, 
(v)  A-524. 
(vi)  A-537. 

(vii)  A-61Z  normalized, 
(viii)  A-662,  normalized, 
(ix)  A-724.  normalized. 

(3)  Charpy  impact  tests  are  not 
required  for  any  of  the  following  bolt 
materials: 

(i)  A-193.  Grades  B5.  B7.  B7M,  and 

B1& 
(ii)  A-307.  Grade  B 
(iii)  A-325.  Type  1. 
(iv)  A-44g. 

PART  98-(  AMENDED] 

13.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903.  46  U.S.C.  3306. 
3703;  49  U  S.C.  App.  1804;  EO.  12234.  45  PR 
58801.  3  CFR.  1980  Comp.,  p.  277;  49  CFR  1.46. 

14.  The  title  of  subpart  98.01  is 
revised,  to  read  as  follows: 

Subpart  98.01— General 

15.  The  title  of  9  98.01-1  is  revised,  to 
read  as  follows: 

998.01-1    Applicability. 

16.  Section  98.01-3  is  added,  to  read 
as  follows: 


9  98.01-3    bieorporatton  by  rafarawce. 

(a)  Certain  standards  and 
specifications  are  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a).  To  enforce  any  edition  other  than 
the  ones  listed  in  paragraph  (b)  of  this 
section,  notice  of  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  at  the 
O^ice  of  the  Federal  Register,  1100  L 
Street,  NW.,  Washington,  DC.  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  standards  and  speciflcationa 
approved  for  Incorporation  by  reference 
in  this  part  and  the  sections  affected, 
are: 

American  Society  for  Nondestructive  Testing 
(ASNT) 

4153  Arlingate  Road.  Caller  «  28518. 
Columbus.  OH.  43228-0518 

ASNT  "Recommended  Practice  No. 
SNT-TC-lA  (1988).  Persoiuiei 
Qualification  and  Certirication  in 
Nondestructive  Testing'.—.  98.2S-87(cXZ) 

American  Society  of  Mechanical  Engineers 

United  Engineering  Center.  345  East  47th 
Street.  New  York.  N.Y.  10017 

ASMS  Boiler  and  Pressure  Vessel 
Code,  Section  V,  Nondestructive 
Examination  (1986) 9B.2S-«7(aKl) 

17.  In  9  98.25-95,  paragraph  (a)  is 
revised,  to  read  as  follows: 

9  98.25-95   Teats  and  Inapactlona. 

(a)  Each  tank  shall  be  subjected  to  the 
tests  and  inspections  described  in  this 
section  in  the  presence  of  a  marine 
inspector,  except  as  otherwise  provided 
in  Uiis  part. 

(1)  An  internal  inspection  of  the  tank 
is  conducted  within — 

(i)  Ten  years  after  the  last  internal 
inspection  if  the  tank  is  a  pressure- 
vessel  type  cargo  tank  on  an  unmanned 
barge  described  under  9  151.01-25(c]  of 
this  chapter  and  carrying  cargo  at 
tempera tiu-es  of  -67  T  (-55  *C)  or 
warmer;  or 

(ii)  Eight  years  after  the  last  internal 
inspection  if  the  tank  is  of  a  type  other 
than  that  described  in  paragraph  (a)(l)(i) 
of  this  section. 

(2)  An  external  examination  of 
unlagged  tanks  and  the  visible  parts  of 
lagged  tanks  is  made  at  each  biennial 
inspection.  The  owner  shall  ensure  that 
the  amount  of  insulation  deemed 
necessary  by  the  marine  inspector  is 
removed  from  insulated  tanks  during 
each  internal  inspection  to  allow  spot 
external  examination  of  the  tanks  and 
insulation,  or  the  thickness  of  the  tanks 
may  be  gauged  by  a  nondestructive 


means  accepted  by  the  marine  inspector 
without  the  removal  of  insulation. 

(3)  If  required  by  the  Officer  in 
Charge.  Marine  Inspection  the  owner 
shall  conduct  nondestructive  testing  of 
each  tank  in  accordance  with  9  98.2S-07. 

(4)  If  the  tank  is  a  pressure  vessel  type 
cargo  tank  with  an  internal  inapection 
interval  of  10  years,  and  is  30  years  old 
or  older,  determined  from  the  date  it 
was  built,  the  owner  shall  conduct 
nondestructive  testing  of  each  lank  in 
accordance  with  9  98.25-07,  during  each 
internal  inspection. 

•        •        •        •        • 

18.  Section  98ii5-87  is  added,  to  read 
as  follows: 

99e.25-97   Nondestructive  testtng. 

(a)  Before  nondestructive  testing  may 
be  conducted  to  meet  \  98.25-05(a)  (3) 

and  (4),  the  owner  shall  submit  a 
proposal  to  the  Officer  in  Charge. 
Marine  Inspection  for  approval  that 
includes — 

(1)  The  test  methods  and  procedures 
to  be  used,  all  of  which  must  meet 
section  V  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  (1986); 

(2)  Each  location  on  the  tank  to  be 
tested;  and 

(3)  The  test  method  and  procedure  to 
be  conducted  at  each  location  on  the 
tank. 

(b)  If  the  Officer  in  Qiarge.  Marine 
Inspection  rejects  the  proposal  the 
Officer  in  Charge.  Marine  Inspection 
informs  the  owner  oi  the  reasons  why 
the  proposal  is  rejected. 

(c)  If  the  Officer  in  Charge.  Marine 
Inspection  accepts  the  proposal,  then 
the  owner  shall  ensure  that — 

(1)  The  proposal  is  followed:  and 

(2)  Nondestructive  testing  is 
performed  by  personnel  meeting  ASNT 
"Recommended  Practice  No.  SNT-TC- 
lA  (1988).  Personnel  Qualifications  and 
Certification  in  Nondestructive  Testing." 

(d)  Within  30  days  after  completing 
the  nondestructive  test  the  owner  shall 
submit  a  written  report  of  the  results  to 
the  Officer  in  Charge.  Marine 
Inspection. 

PART  151-(AMENDED] 

19.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903: 46  U.S.C  3703;  49 
CFR  1.46. 

20.  Section  151.01-2  is  added,  to  read 
as  follows: 

9  151.01-2    Incorporation  by  refarenca. 

(a)  Certain  standards  and 
specifications  are  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 


552(a).  To  enforce  any  edition  other  (fian 
the  ones  listed  in  paragraph  (b)  of  this 
section,  notice  of  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public  All  approved  material  l«  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  Washingtoa  DC 
and  is  available  from  the  sources 
indicated  in  paragraph  (b)  of  this 
section. 

(b)  The  standards  and  specifications 
approved  for  incorporation  by  reference 
in  this  part  and  the  sections  affected, 
•re: 

American  Society  for  Nondestructive  Testing 
(ASNT) 

41S3  Artingate  Road,  CaHer  «28S1B. 
Columbus.  OH  43226-0518 

AShTT  "ftacommended  Practice  No. 
SNT-TC-lA  (1968).  Personnel 
Qualification  and  CarUflcation  la 
Nondastrvctiva  Tasting" —  l51M-7(cN2| 

American  Society  of  Mechanical  Engineers 

United  Engineerii^  Center.  345  East  47th 
StreaL  New  York.  NY  10017 

ASME  Boiler  and  Pressura  Vessel 
Code  Section  V.  NondestructHra 
Examination  (1986) 1SlM-7(a)(l) 

|151i)3-37   [Amanded] 

21.  Section  151.0S-37  is  amended  by 
removing  the  Arabic  niuneral  "8"  and 
adding  the  Roman  numeral  "VIIT.  In  the 
first  sentence. 

22.  Section  151.03-38  is  added,  to  read 
as  follows: 

|151U»-M    Nondaatructtva  tasting. 
Nondestructive  testing  includes 
ultrasonic  examination,  liquid  penetrant 
examinatioa  magnetic  particle 
examination,  radiographic  examination, 
eddy  current  and  acoustic  emission. 

23.  In  9  151.04-5,  the  introductory  text 
of  paragraph  (b)  and  paragraphs  (b)(3) 
and  (c)  are  revised,  paragraphs  (d) 
through  (i)  are  redesignated  as 
paragraphs  (f)  through  (k)  respectively, 
and  new  paragraphs  ^d),  (e),  and  (1)  and 
a  note  following  paragraph  (e)  are 
added,  to  read  as  follows: 

9151.04-S    InspactlonferCartMcatlon. 

•  •        •        •        • 

(b)  Unless  otherwise  specified  in  table 
151.05,  cargo  tanks  are  internally 
examined  as  follows: 

•  •        *        •        • 

(3)  If  the  tank  is  a  pressure-vessel  type 
cargo  tank,  an  internal  inspection  of  the 
tank  is  conducted  within — 

(i)  Ten  years  after  the  las*  intsmal 
inspection  on  an  unmanned  barge 
carrying  cargo  at  temperatures  of  —67  *F 
(—55  *C)  or  warmer,  or 

(ii)  Eight  years  after  the  last  internal 
inspection  if  the  tank  is  a  pressure  type 


II 
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cargo  tank  carrying  cargo  at 
temperatures  colder  than  —67  *F 
(-55 'C). 


(c)  An  external  examination  of 
unlagged  tanks  and  the  visible  parts  of 
I  ^ed  tanks  is  made  at  each  biennial 
inspection.  If  the  vessel  has  single  skin 
construction,  the  underwater  portion  of 
the  tank  need  not  be  examined  unless 
deemed  necessary  by  the  Officer  in 
Charge,  Marine  Inspection.  If  an 
external  examination  of  the  lank  is  not 
possible  because  of  insulation,  the 
owner  shall  ensure  that — 

(1)  The  amount  of  insulation  deemed 
necessary  by  the  marine  inspector  is 
removed  during  each  cargo  tank  internal 
inspection  to  allow  spot  external 
examination  of  the  tanks  and  insulation: 
or 

(2)  The  thickness  of  the  tanks  is 
gauged  by  a  nondestructive  means 
accepted  by  the  marine  inspector 
without  the  removal  of  insulation. 

(d)  If  required  by  the  O^icer  in 
Charge,  Marine  Inspection  the  owner 
shall  conduct  nondestructive  testing  of 
each  tank  designated  by  the  Officer  in 
Charge,  Marine  Inspection  in 
accordance  with  §  151.04-7. 

(e)  If  the  Officer  in  Charge,  Marine 
Inspection  considers  a  hydrostatic  test 
necessary  to  determine  the  condition  of 
the  tanks,  the  owner  shall  perform  the 
test  at  a  pressure  of  1  V%  times  the 
tank's — 

(1)  Maximum  allowable  pressure,  as 
determined  by  the  safety  relief  valve 
setting;  or 

(2)  Design  pressure,  when  cargo  tanks 
operate  at  maximom  allowable 
pressures  reduced  below  the  design 
pressure  in  order  to  satisfy  special 
mechanical  stress  relief  requirements. 

Note:  See  the  ASME  Code.  Section  VIII. 
Appendix  3  for  information  on  design 
pressure. 

(I)  If  the  tank  is  a  pressure  vessel  type 
cargo  tank  with  an  internal  inspection 
interval  of  10  years,  and  is  30  years  old 
or  older,  determined  from  the  date  it 


was  built,  the  owner  shall  conduct 
nondestructive  testing  of  each  tank  in 
accordance  with  i  151.04-7,  during  each 
internal  inspection. 

24.  Section  151.04-7  is  added,  lo  read 
as  follows: 

9151.IM-7    NondMtnictive  tMtlno. 

(a)  Before  nondestructive  testing  may 
be  conducted  to  meet  9  151.04-5  (d)  and 
(I),  the  owner  shall  submit  a  proposal  to 
the  Officer  in  Charge.  Marine  Inspection 
that  includes — 

(1)  The  test  methods  and  procedures 
to  be  used  all  of  which  must  meet 
section  V  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  (1986): 

(2)  Each  location  on  the  tank  to  be 
tested:  and 

(3]  The  test  method  and  procedure  to 
be  conducted  at  each  location  on  the 
tank. 

(b)  If  the  Officer  in  Charge,  Marine 
Inspection  rejects  the  proposal,  the 
Officer  in  Charge.  Marine  Inspection 
informs  the  owner  of  the  reasons  why 
the  proposal  is  rejected. 

(c)  If  the  Officer  in  Charge,  Marine 
Inspection  accepts  the  proposal,  then 
the  owner  shall  ensure  that — 

(1)  The  proposal  is  followed:  and 

(2)  Nondestructive  testing  is 
performed  by  personnel  meeting  ASNT 
"Recommended  Practice  No.  SNT-TC- 
lA  (1988),  Personnel  Qualification  and 
Certification  in  Nondestructive  Testing." 

(d)  Within  30  days  after  completing 
the  nondestructive  test,  the  owner  shall 
submit  a  written  report  of  the  results  to 
the  Officer  in  Charge,  Marine 
Inspection. 

Table  151.05    (Amended] 

25.  Table  151.05— Summary  of 
Minimum  Requirements  is  amended  as 
follows: 

(a)  In  the  column  entitled  'Tank 
internal  inspect,  period — years": 

(1)  Remove  the  numeral  "8"  and  add 
the  letter  "G"  for  the  following  cargoes, 
listed  in  the  column  entitled  "Cargo 
identification/Name/Pressure/Temp.": 

Ammonia,  anhydrous/Press/Amb: 


Butadiene,  butylene  mixtures 

(containing  acetylenes)/Press/Amb: 
Butadiene/Press/Amb: 
Dichlorodifluoromethane/Press/Amb: 
Dimethylamine/Press/Amb:  and 
Monochlorodifluoromethane/Press/ 
Amb: 

(2)  Remove  the  numeral  "2"  and  add 
the  numeral  "3".  for  the  cargo 
"Chlorine/Press/Amb":  and 

(3)  Remove  the  numeral  "4"  and  add 
the  letter  "G".  for  the  cargo  "Propylene 
dxide/Press/Amb":  and 

(b)  In  the  column  entitled  "Special 
Requirements  (Section)",  for  the  cargo 
"Sulfur  dioxide/Press/Amb"  (listed  in 
the  column  entitled  "Cargo 
Identificalion/Name/Pressure/Temp"), 
remove  the  section  number  "151.50-35" 
and  add  "151.50-84". 

(151.50-10    lAmendedl 

26.  Section  151.50-10(p)  is 
redesignated  as  ( 151.5(>-12(o). 

27.  In  S  151.50-10  paragraphs  (q)  and 
(r)  are  redesignated  as  paragraphs  (p) 
and  (q)  respectively. 

28.  In  S  151.50-31.  paragraph  (p)  is 
revised,  to  read  as  follows: 

S1S1.50-31    Chlorine 


(p)  During  each  internal  inspection, 
each  cargo  tank  must  be  tested 
hydrostatically  to  1V4  times  the 
maximum  allowable  pressure  as 
determined  by  the  safety  relief  valve 
setting. 


g  151.50-32    (Amended! 

29.  In  S  151.50-32,  paragraph  (h)  is 
removed  and  reserved. 

§151.50-35    (Removed] 

30.  Section  151.50-35  is  removed. 
Signed:  September  12. 1989. 

|.0.  Sipes, 

Rear  Admiral,  U.S.  Coast  Guard  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  B&-2820e  Filed  12-«-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  281, 271.  and  302 

(SWH-fRL-3ft3»-«;  EPA/OSW-fR-M-0191 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste  CERCLA  Hazardous 
Substance  Designation;  Reportable 
Quantity  Adjustment 

aocncy:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  amending  its 
regulations  under  tlie  Resource 
Conservation  and  Recovery  Act  (RCRA) 
by  listing  as  hazardous  one  generic 
category  of  waste  generated  during  the 
manufacture  of  chlorinated  aliphatic 
hydrocarbons  by  free  radical  catalyzed 
processes  having  carbon  chain  lengths 
ranging  from  one  to  five  (EPA 
Hazardous  Waste  No.  F025].  EPA  is  also 
responding  to  comments  on  another 
generic  category  of  waste  (that  was 
promulgated  as  an  interim  final  rule  on 
February  10. 1984)  generated  by  the 
same  process  (EPA  Hazardous  Waste 
No.  F024);  the  Agency  is  also  finalizing 
this  listing  without  substantive  change, 
although  the  listing  description  has  been 
clarified.  In  addition,  the  Agency  is 
finalizing  the  addition  of  two  toxicants 
to  Appendix  VIII  of  part  261.  The  effect 
of  this  regulation  is  that  these  wastes 
will  be  or  %vill  continue  to  be  subject  to 
regulation,  respectively,  as  hazardous 
under  40  CFR  parts  281-268.  268.  27a 
271.  and  124.  This  action,  however,  does 
not  apply  to  wastes  generated  during  the 
production  of  chlorinated  aliphatic 
hydrocarbons  that  were  previously 
listed  as  hazardous  on  May  19. 1980. 

In  addition,  the  Agency  is  also  making 
final  amendments  to  CERCLA 
regulations  in  40  CFR  part  302  that  are 
related  to  today's  final  hazardous  waste 
listing.  In  particular.  EPA  is  making  final 
the  designation  as  hazardous  substances 
under  CERCLA  all  of  the  wastes  made 
final  in  today's  rule  and  the  final 
reportable  quantities  that  would  be 
applicable  to  those  wastes. 
DATES:  Effective  Date:  The  listing  of 
EPA  Hazardous  Waste  No.  F02S 
becomes  effective  on  June  11, 1990;  the 
amended  listing  for  EPA  Hazardous 
Waste  No.  F024  becomes  effective  June 
11, 1990. 

AOORCSSES:  The  RCRA  docket  is 
located  at  the  following  address,  and  is 
open  from  9  to  4,  Monday  through 
Friday,  excluding  Federal  holidays:  EPA 


RCRA  Docket  (Room  2427)  (OS-305).  401 
M  Street.  SW..  Washington.  DC  2046a 

The  public  must  make  an  appointment 
by  calling  (202)  475-9327  to  review 
docket  materials.  Refer  to  "Docket 
number  F-«»-GCAF-FFFFF*  when 
making  appointments  to  review  any 
background  documentation  for  this 
rulemaking.  The  public  may  copy  a 
maximum  of  100  pages  of  material  from 
any  one  regulatory  docket  at  no  cost: 
additional  copies  cost  S0.15  per  page. 
Copies  of  the  non-CBl  version  of  the 
listing  background  document  Health 
and  Environmental  Effects  Profile* 
(HEEPs),  and  not  readily  available 
references  are  available  for  viewing  and 
copying  only  in  the  OSW  docket.  Copies 
of  materials  relevant  to  the  CERCLA 
portions  of  this  rulemaking  are 
contained  in  Room  2427.  U.S.  EPA.  401 
M  St..  SW..  Washington.  DC  20480.  The 
docket  is  available  for  inspection  from 
9:00  a.m.  to  4:00  p.m.  Monday  through 
Friday.  Aa  provided  in  40  CFR  part  2.  a 
reasonable  fee  may  be  charged  for 
copying  services. 

torn  nmTHER  information  contact 
The  RCRA/Superfund  Hotline,  at  (800) 
424-9346  or  at  (202)  382-3000.  For 
technical  information,  contact  Mr.  John 
Austin,  Listing  Section.  Office  of  Solid 
Waste  fOS-333).  at  (202)  382-4789.  For 
technical  information  on  the  CERCLA 
final  rule,  contact  Ms.  Ivette  Vega. 
Response  Standards  and  Criteria 
Branch.  Emergency  Response  Division 
(OS-210).  Both  are  available  at  U.S. 
Environmental  Protection  Agency.  401  M 
St.  SW..  Washington.  DC  20480. 
SUPPLEMENTARY  INFORMATION: 

OulUiM 

I.  Legal  Authority 

U.  Baekgronnd 

ni  Summary  Of  The  Final  Regulation 

IV.  Response  to  Comments 

A.  Clarincation  of  the  Scope  of  the  Listing 
&  Applicability  of  Rules  to  Wastes  That 

Are  Recycled 
C  Proposal  to  List  Condensable  Light  Ends 
D.  Evaluation  of  the  i-iazardous  Properties 

of  the  Wastes 

V.  Relation  to  Other  Regulations 

A.  Proposed  Toxicity  Characteristic 

B.  Land  Disposal  Restrictions 

VL  Test  Methods  for  Compounds  Added  to 

Appendices  VII  and  VIII 
Vn.  Compounds  Added  to  Appendix  VIII 
VIU.  CERCLA  Designation  and  Reportable 

Quantitiea 

IX.  SUte  Authority 

A.  Applicabihty  of  Rules  in  Authorized 

States 
E  Effect  on  State  Authorizations 

X.  Compliance  Dates 

A.  Notification 

B.  Permitting 

XL  Regulatory  Impact  Analysis 
XIL  Regulatory  Flexibility  Act 
XUI.  Paperwork  Reduction  Act 


I.  Lagal  Aulbority 

These  regulations  are  being 
promulgated  under  the  authority  of 
sections  2002(a)  and  3001  (b)  and  (e)(2) 
of  the  Solid  Waste  Disposal  Act.  as 
amended.  42  U.S.C.  6912(a)  and  6921(b) 
and  (e)(2)  (commonly  referred  to  as 
RCRA).  and  section  102(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  42  U.S.C  9602(a). 

n.  Background 

Pursuant  to  section  3001  of  subtitle  C 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  this  notice 
finalizes  the  listing  of  two  generic 
categories  of  wastes  generated  during 
the  manufacture  of  chlorinated  aliphatic 
hydrocarbons  as  hazardous  wastes.  The 
following  discussion  provides  a  brief 
overview  of  regulatory  actions  affecting 
the  wastes  being  finalized  today. 

On  August  22. 1979  (44  FR  49402).  the 
Agency  proposed,  among  other  things,  to 
list  as  hazardous,  by  generic  description, 
a  number  of  wastes  generated  from  the 
production  of  chlorinated  aliphatic 
hydrocarbons.  On  May  19. 1980,  EPA 
promulgated  an  interim  final  rule  which 
listed  as  hazardous  a  number  of  wastes 
from  the  production  of  specific 
chemicals  within  the  general  class  of 
chlorinated  aliphatic  hydrocarbons; 
however,  the  generic  listing  was  not 
promulgated  at  that  time  (see  45  FR 
33084). 

Then,  on  February  10. 1984  (see  49  FR 
5308-5315).  the  Agency,  in  two  separate 
actions,  proposed  the  listing  of  one 
generic  category  of  waste  and  made  an 
interim  final  listing  of  a  second  generic 
category  of  waste  generated  during  the 
manufactiire  of  chlorinated  aliphatic 
hydrocarbons  *  by  free  radical 
catalyzed  processes,  which  have  carbon 
chain  lengths  ranging  from  one  to  and 
inchiding  five  ("C1-C5").*  The  category 


■  Xhlorlnatad  alipliatic  hydrocarbons"  (also 
known  as  "ciilorinated  aliphatic*")  refer*  to  a  class 
of  organic  compound*.  "Hydrocarbon*"  are  organic 
compoundt  (molecules)  composed  solely  of  the 
atom*  hydrogen  and  cartxxL  "Aliphatic"  designates 
thst  tiw  chemical  bond  between  cabon  atom*  i* 
single,  double,  or  triple  covaleni  (not  aromatic) 
liOBii*.  (CycHc  aliphatic  hydrocarbon*  are  included 
in  this  class.)  "Chlorinated"  mean*  that  some  of  the 
hydrogen  atom*  in  the  "aliphatic  hydrocartxin" 
have  been  chemically  replaced.with  chlorine  atoms 
at  one  or  mora  different  position*. 

*  The  Agency  ha*  hmited  these  liatings  to  Cl-CS 
chlorinated  aliphatic  hydrocarbon*  for  two  reaaqns. 
rirst.  CS-ClO  chlorinated  aliphatic  hydrocarbons 
ara  not  produced  in  lignincanl  quantity  in  the  U.S. 
bf  the  gaaeric  chemical  reaction  processe* 
e>IAa**sil  by  these  lilting*.  Second,  and  more 
impertantty.  Ih*  higher  molecular  weight 
chloriaelsd  parafTin  manufacturing  procasae* 
typically  da  not  produce  significanl  amounts  of 
!  rasidnals. 
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of  wastes  thai  became  effective  as 
interim  final  regulations,  and  thus  has 
been  in  effect  as  EPA  Hazardous  Waste 
No.  F024  since  August  10. 1984.  included 
distillation  residues,  heavy  ends,  tars, 
and  reactor  clean-out  wastes  (49  FR 
5306-5312).  Today's  notice  provides  the 
Agency's  response  to  a  number  of 
comments  that  were  received  on  the 
interim  final  rule.  Only  minor  changes  to 
the  F024  listing  are  being  made  in 
response  to  these  comments. 

The  proposed  listing  included  light 
ends,  spent  filter  and  filter  aids,  and 
desiccant  wastes  (49  FR  5313-5315). 
With  the  exception  of  light  ends,  today's 
notice  finalizes  the  proposed  listittg  of 
these  residuals  as  EPA  Hazardous 
Waste  No.  F025.  The  category  of  light 
ends  has  been  narrowed  in  scope  in  this 
final  rule  to  include  only  those  light  ends 
that  have  been  condensed.  These 
hstings  also  do  not  include  wastes  from 
those  processes  that  generate 
chlorinated  aliphatic  waste  that  EPA 
listed  specifically  in  1980— namely  EPA 
Hazardous  Waste  Nos.  K016,  K018. 
K019,  K020,  K028,  K029,  KG30,  K095,  and 
K096. 

The  basis  for  both  of  these  actions 
was  a  determination  by  the  Agency  that 
the  proposed  and  interim  final 
wastestreams  contained  a  wide  range  of 
potentially  carcinogenic  mutagenic, 
teratogenic  or  otherwise  chronically  or 
acutely  toxic  chlorinated  and  non- 
chlorinated  organic  compounds,  which 
are  listed  below: 

Table  1 — Toxicants  of  Concern 

Chloromethane 

Dichloromethane 

Trichloromethane 

Carbon  tetrachloride 

Chloroethylene 

1.1-Dichloroe  thane 

1.2-Dichloroethane 

trans-l,2-Dichloroethylene 

1,1-Dichloroethylene 

1,1,1-Trichioroethane 

1,1,2-Trichloroethane 

Trichloroethylene 

1.1,1.2-Tctrachloroethane 

1,1,2,2-Tetrachloroethane 

Telrachloroethylene 

Pentachloroe  thane 

Hexachloroethane 

3-Chloropropene 

Epichlorohydrin 

Dichloropropane 

Dichloropropene 

2-Chloro-l,3-butadiene 

Hcxachlaro-l,3-butadiene 

Hex  a  rhlorocy  clopentadi  ene 

Benzene 

Chlorobenzene 

Dichlorobenzenes 

1.2.4-Trichlorobenzene 

Tetrachlorobenzene 


Pentachlorobenzene 
Hexachlorobenzene 
Toluene 
Naphthalene 

One  or  more  of  these  toxicants  are 
typically  present  in  each  waste  at 
significant  concentrations,  although 
each  waste  does  not  contain  all  of  the 
individual  toxic  constituents  of  concern. 

The  -Agency  originally  inferred  the 
presence  of  these  toxicants  from 
knowledge  of  free  radical  reaction 
chemistry  and  from  manufacturing 
process  conditions.  In  conjunction  with 
this  theoretical  predictive  methodology, 
the  Agency  obtained  representative 
samples  and  confirmed  the  presence  of 
these  contaminants  through  chemical 
analysis.  These  hazardous  constituents 
are  mobile  and  persistent  end  can  reach 
environmental  receptors  in  harmful 
concentrations  if  these  wastes  are 
mismanaged.  (See  the  preambles  to  the 
interim  final  and  proposed  rules  at  49  FR 
5308  and  5313  for  a  more  detailed 
explanation  of  our  basis  for  listing  these 
wastes  as  hazardous.) 

On  November  8, 1984.  the  Hazardous 
and  Solid  Waste  Amendmesita  iiT  1984 
(HSWA)  were  enacted.  These 
amendments  had  far-reaching 
ramifications  for  EPA's  hazardous  waste 
regulatory  program.  Section  3001(e)(2). 
which  was  one  of  the  many  provisions 
added  by  HSWA.  directed  EPA  to  make 
a  decision  on  whether  or  not  to  list 
under  subsection  (b)(1)  several  wastes, 
including  chlorinated  aliphatics,  as 
hazardous.  By  finalizing  these  two 
chlorinated  aliphatics  waste  listings,  the 
Agency  is  fulfilling  its  mandate  under 
section  3001(e)(2)  of  RCRA.» 

HSWA  prohibits  the  land  disposal  of 
hazardous  wastes.  It  also  requires  the 
Agency  to  set  levels  or  methods  of 
treatment  that  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  threats  to  himian  health  and  the 
environment  are  minimized.  Wastes  that 
meet  the  treatment  standards  are  not 
prohibited  and  may  be  land  disposed.  A 
treatment  standard  is  based  on  the 
performance  of  the  best  demonstrated 
available  technologies  (BOAT)  to  treat 
the  waste.  For  a  waste  identified  or 
listed  after  HSWA  was  enacted,  the 
Agency  has  six  months  to  determine 
specific  treatment  standards  which  the 
waste  must  achieve  prior  to  land 
disposal.  BDAT  standards  for  waste 


•  Throughout  the  remainder  of  thi*  notice,  all 
references  to  the  final  listing  of  the»«  two 
chlorinated  aliphatic*  wa*les  mean  the  final  listing 
of  waste  F024.  which  was  promulgated  a*  an  interim 
final  rule,  and  the  Hnal  liating  of  ih*  proposed  waste 
P025. 


F024  were  promulgated  on  June  23. 1989. 
In  the  Land  Disposal  Restrictions  for  the 
Third  Third  of  Scheduled  Wastes 
Proposed  Rule,  the  Agency  is  proposing 
BDAT  standards  for  waste  F025. 

in.  Summary  of  the  Final  Regulation 

This  regulation  finalizes  the  listing  as 
hazardous  the  following  wastes 
generated  from  the  production  of 
chlorinated  aliphatic  hydrocarbons  by 
free  radical  catalyzed  processes,  having 
a  carbon  content  ranging  from  one  to 
and  including  five,  with  varying 
amounts  and  positions  of  chlorine 
substitution: 

•  F024 — Process  wastes,  including  but 
not  limited  to,  distillation  residues, 
heavy  ends,  tars,  and  reactor  clean-out 
wastes,  from  the  production  of  certain 
chlorinated  aliphatic  hydrocarbons  by 
free  radical  catalyzed  processes.  These 
chlorinated  aliphatic  hydrocarbons  are 
those  having  carbon  chain  lengths 
ranging  from  one  to  and  including  five, 
with  varying  amounts  of  positions  of 
chlorine  substitution.  (This  listing  does 
not  include  wastewaters,  wastewater 
treatment  sludges,  spent  catalysts,  and 
wastes  listed  in  )  261.31  or  I  261.32.) 

•  F025--<^nden8ed  light  ends,  spent 
filters  and  filter  aids,  and  spent 
desico^ht  wastes  from  the  produ(^n  of 
certain  chlorinated  aliphatic 
hydrocarbons,  by  free  radical  catalyzed 
processes.  These  chlorinated  aliphatic 
hydrocarbons  are  those  having  carbon 
chain  lengths  ranging  from  one  to  and 
including  five,  with  varying  amounts 
and  positions  of  chlorine  substitution. 

The  major  commercial  products 
produced  by  the  free  radical  catalyzed 
chemical  manufacturing  processes  of 
C1-C5  chlorinated  aliphatic 
hydrocarbons  (from  which  the  listed 
residual  wastes  are  generated)  include 
but  are  not  limited  to  the  following 
products: 

Table  2 — Major  Commercial  Products 

Carbon  tetrachloride 
1-Chlorobutane  (/J-Butyl  chloride) 
Chloroethane  (Ethyl  chloride) 
Chloroform  (Trichloromethane) 
2-Chloro-1.3-butadiene  (Chloroprene) 
Chloromethane  (Methyl  chloride) 
2-Chloro-2-methylpropane  (/-Butyl 

chloride) 
3-Chloro-2-methylpropene  (Methallyl 

chloride) 
3-Chloropropene  (Allyl  chloride) 
Dichlorobutadiene 
Dichlorobutenes 
1.4-Dichlorobutyne 

1.2-Dichloroethane  (Ethylene  dichloride) 
Dichloromethane  (Methylene  dichloride) 
1.2-Dichloropropane 
1.3-Dichloropropene 
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Hexachlorocyclopenladiene 
Tetrachloroethylene  (Perchioroethylene) 
1.1.1-Trichloroethane 
1.1,2-1^1  chloroethane 
Trichloroethylene  (1.1.2- 

Trichloroethene) 
1.2.3-Trichloropropane 
1 .2.3-Trichloropropene 
Vinyl  chloride  (Chloroethene) 
Vinylidene  chloride  (1.1-Dichloroethene) 

EPA  has  evaluated  the  wastes 
generated  from  the  production  of  these 
products  against  the  criteria  for  listing 
hazardous  wastes  (40  CFR  261.11(a)(3)). 
and  has  determined  that  they  typically 
contain  high  concentrations  of  the 
constituents  of  concern  listed  in  Table  1, 
that  the  toxicants  are  mobile  and 
persistent  in  the  environment,  that  these 
wastes  have  been  mismanaged  in  the 
past,  and  that  many  of  the  toxicants  in 
the  wastes  are  regulated  by  other  EPA 
regulations,  as  well  as  by  regulations  of 
other  government  agencies.  The  Agency, 
therefore,  believes  that  these  wastes  are 
capable  of  posing  a  substantial  present 
or  potential  threat  to  human  health  or 
the  environment  when  improperly 
treated,  stored,  transported,  disposed  of. 
or  otherwise  managed,  and  thus  are 
hazardous  wastes. 

Additional  information  on  the  hazards 
of  these  wastes  and  the  toxicant 
constituents  of  these  wastes  may  be 
found  in  the  listing  background 
document  and  the  Health  and 
Environmental  Effects  Profiles,  available 
as  described  in  the  "aodresses" 
section. 

With  respect  to  the  proposed  listing  of 
light  ends,  the  Agency  also  included  a 
discussion  of  its  authority  under  RCRA 
to  regulate  oncondensed  and 
uncontainerized  gases,  which  are  liquids 
at  standard  temperature  and  pressure. 
The  notice  did  not  propose  that  the  light 
ends  must  be  condensed;  however, 
under  the  proposal  the  light  ends  would 
have  been  subject  to  the  applicable 
regulations,  even  when  they  remain  in 
the  gaseous  state.  Based  on  further 
analysis,  the  Agency  now  believes  that 
our  authority  under  RCRA  is  limited  to 
the  regiilation  of  only  containerized  or 
condensed  gases. 

The  Agency  also  added  two 
componunds,  2-chloro-1.3-butadiene 
(chloroprene)  and  3-chloropropene  (allyl 
chloride),  to  Appendix  VUI  of  Part  281. 
the  list  of  hazardous  constituents 
identified  by  the  Agency  as  exhibiting 
toxic  carcinogenic,  mutagenic  or 
teratogenic  eflfects  on  homans  or  other 
life  forms.  (See  49  FR  5311.  February  la 
1984.) 

IV.  Response  to  Comments 

EPA  received  comments  on  aU  aspects 
of  the  interim  final  and  proposed 


regulations.  The  commcnia  were 
submitted  by  generators  of  these  wastes, 
an  association  which  represents  such 
generators,  and  public  interest  groups. 
The  Agency  has  evaluated  these 
comments  carefully,  and  has  modified 
the  regulation,  as  well  as  the  supporting 
documentation,  as  appropriate.  This 
notice  finalizes  both  the  interim  final 
and  proposed  regulations  of  February 
10. 1984.  This  section  presents  some  of 
the  major  comments  as  well  as  EPA's 
response  to  many  of  the  comments 
received  on  both  of  these  actions.  In 
addition  to  material  in  this  preamble, 
the  Agency's  response  to  these 
comments  is  also  set  forth  in  the  revised 
listing  background  document  available 
in  the  public  docket  for  this  rulemaking 
at  EPA  Headquarters — see 
"ADDRESSES"  section. 

A.  Clarification  of  Scope  of  the  Listing 

A  number  of  commenters  objected  to 
the  Agency  listing  these  wastes  as  a 
generic  class.  In  particular,  the  following 
comments  were  made: 

1.  Before  challenging  the  Agency's 
substantive  decisions,  several 
commenters  argued  that  the  Agency 
lacks  the  legal  authority  to  Hst  wastes 
generically,  citing  the  House  Committee 
Report  which  states  "*  *  *  the 
Administrator  shall  promulgate 
regulations  identifying  and  specifically 
listing  those  hazardous  wastes  subject 
to  this  Utle."  (See  H.R.  Rep.  No.  94-1491, 
94th  Cong.,  2nd  Sess.  at  56.)  One 
commenter.  however,  supported  such  an 
approach,  arguing  that  a  waste^y-waste 
listing  would  be  very  inefficient  and 
probably  incomplete. 

EPA  has  no  doubt  s»  to  the  legality  of 
its  authority  to  list  wastes  generically, 
and  has  already  responded  to  such 
challenges  (see  preamble  to  part  281. 45 
FR  33114.  May  19, 1980). 

2.  A  number  of  commenters  expressed 
concern  th»t  a  generic  listing  would 
create  an  inequitable  situation  for  those 
persons  who  generate  a  waste  that 
would  be  included  in  the  generic  class, 
but  which  may  not  be  hazardous. 

In  reviewing  the  available  data,  the 
Agency  found  in  all  instances  that 
wastes  that  would  be  included  in  the 
listing  description  contained  significant 
levels  of  one  or  more  of  the  hazardous 
constituents  of  concern  that  would 
cause  the  Agency  to  consider  the  waste 
hazardous.  In  fact,  the  Agency  carefully 
reviewed  the  various  generic  production 
processes  to  ensure  that  no  waste  was 
mistakenly  included  in  the  listing.  As 
discussed  in  the  listing  background 
document,  the  concentrations  of  the 
toxicants  of  concern  were  many  orders 
of  magnitude  above  the  levels 
associated  with  hmnan  health  concerns. 


In  addition,  the  solubilities  of  the 
hazardous  constituents  of  concern  were 
also  many  orders  of  magnitude  above 
the  same  levels.  Thus,  only  a  small 
fraction  of  the  hazardous  constituents 
present  in  the  wastes  need  migrate  and 
reach  environmental  receptors  to  pose  a 
substantial  hazard  to  human  health  and 
the  environment. 

The  Agency  used  these  data  in 
combination  with  a  methodology  based 
on  free  radical  chemical  mechanisms  to 
predict  that  significant  concentrations  of 
toxicants  would  be  present  in  all  of  the 
wastes  from  these  generic  processes.  In 
no  instance  did  the  Agency  receive  any 
comment  refuting,  or  even  questioning, 
the  validity  of  this  predictive 
methodology,  nor  was  any  analytical 
data  provided  by  the  commenters  that 
would  refute  the  listing.  We.  therefore, 
disagree  with  the  commenters.  It  should 
be  noted,  however,  that  if  a  person  does 
generate  or  manage  a  waste  that 
contains  insignificant  levels  of  the 
various  hazardous  constituents  [i.e..  that 
person  believes  that  the  waste  is 
nonhazardous).  then  the  person  may 
petition  the  Agency  to  delist  this  waste 
on  a  case-by-case  basis.  See  40  CFR 
260.20  and  26a22. 

3.  Several  commenters  argued  that  an 
efficient  delisting  procedure  was  not 
available  for  the  exclusion  of  wastes  in 
the  generic  class  which  do  not  have  the 
hazardous  properties  for  which  they 
were  listed.  They  commented  further 
that,  even  if  an  efficient  procedure  were 
available,  no  guidance  was  available  as 
to  the  criteria,  such  as  concentration 
levels  of  hazardous  constituents,  used  to 
determine  if  a  waste  was  no  longer 
hazardous. 

As  discussed  above,  the  Agency  does 
not  believe  that  the  wastes  listed  in    . 
today's  rule  would,  without  treatment. 
qualify  as  nonhazardous. 
Notwithstanding,  the  Agency 
acknowledges  that  there  were  some 
historical  problems  with  the  delisting 
program.  Since  1984.  these  problems 
have  mostly  been  resolved  as  the  staff 
has  gained  experience  with  the  program 
and  guidance  has  been  developed  (see 
Petitions  to  Delist  Hazardous  Wastes:  A 
Guidance  Manual,  April  1985,  EPA/53D- 
SW-85-003)  to  assist  the  regulated 
community  in  preparing  delisting 
petitions. 

4.  Several  commenters  objected  to 
including  in  the  listing  description  for 
EPA  Hazardous  Waste  No.  F024  the 
phrase  "including  but  not  limited  to." 
The  commenters  argued  that  the  phrase 
is  ambiguous,  overly  broad,  and  in 
conflict  with  the  language  from  RR. 
Rep.  No.  94-1491,  which  states  that  the 
Agency  should  promulgate  regulations 
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identifying  and  specifically  listing 
wastes.  In  addition,  the  commenters 
claimed  that  no  hazard  criteria  can  be 
used  in  evaluating  the  waste  if  the 
waste  is  not  even  identified. 

The  Agency  disagrees  with  the 
commenters.  The  listing  is  sufficiently 
specific.  The  listing  description  clearly 
states  that  all  wastes  from  the  subject 
process  (except  those  that  are 
specifically  excluded)  are  covered  by 
the  listing:  the  process  is  identiHed 
unambiguously  in  both  the  Federal 
Register  notice  and  in  the  listing 
background  document  [i.e.,  the  support 
documentation  provides  a  detailed 
description  that  explains  the  sources  in 
the  process  from  which  the  wastes  are 
generated).  Likewise,  we  have  carefully 
explained  our  basis  for  defining  these 
wastes  as  hazardous — namely,  that 
these  wastes  are  hazardous  after 
considering  the  concentration  of  the 
toxicants  in  the  waste,  their  propensity 
to  migrate  and  persist,  as  well  as  other 
relevant  criteria  in  S  261.11(a)(3).  As 
discussed  in  the  February  10. 1984  rule, 
many  of  these  toxicants  also  are 
bioaccumulative,  increasing  the  risk  of 
exposure  to  higher  levels  of  toxicants. 
The  Agency  has  evaluated  a  large 
number  of  waste  streams  that  contacted 
the  raw  materials,  intermediates,  or 
product  streams.  These  wastes  contain 
significant  amounts  of  the  hazardous 
constituents  of  concern.  No  commenters 
provided  any  data  refuting  this 
information.  Also,  as  is  discussed  more 
fully  in  the  background  document,  any 
wastes  generated  from  new  or  modified 
processes  not  discussed  specifically  in 
the  background  document  are  expected 
to  generate  wastes  similar  to  F024.  If 
wastes  generated  by  new  or  modified 
processes  are  significantly  different, 
then  a  generator  may  always  submit  a 
delisting  petition  to  the  delisting 
program.  The  Agency,  therefore, 
perceives  no  general  difficulties  with 
including  the  phrase  "including  but  not 
limited  to"  in  the  listing  description. 

5.  One  commenter  believed  that  listing 
all  spent  filters,  filter  aids,  and 
desiccants  unduly  penalized 
manufacturers  by  requiring  RCRA 
permits  when  they  decontaminate  these 
materials  and  return  them  to  the 
process.  Another  commenter  argued  that 
wastes  [i.e.,  spent  desiccants.  filters,  or 
filter  aids)  which  do  not  come  into 
contact  with  or  derive  from  the  product 
line  (but  which  are  derived  from  the 
production  process)  should  not  be 
included  in  the  generic  listings. 

With  regard  to  the  first  point,  although 
the  Agency  believes  it  important  to 
encourage  the  recycling  of  hazardous 
waste,  the  Agency  is  guided  by  the 


principle  in  RCRA  that  the  paramount 
and  overriding  statutory  objective  of 
RCRA  is  protection  of  human  health  and 
the  environment.  The  statutory  policy  of 
encouraging  recycling  is  secondary  and 
must  give  way  if  it  is  in  conflict  with  the 
principal  objective.  See  50  FR  618, 
January  4. 1985.  In  addition,  where 
Congress  wished  to  further  the  recycling 
objective  it  said  so  explicitly.  See  RCRA 
section  3014  (recycled  oil).  Indeed,  there 
have  been  a  number  of  instances  of 
environmental  damage  (/'.e., 
groundwater  contamination)  caused  by 
improper  storage  of  hazardous  wastes 
awaiting  reclamation.  See  Appendix  A 
at  50  FR  858  for  a  summary  of  damage 
incidents  resulting  from  the  recycling  of 
hazardous  wastes.  It  should  be  noted, 
however,  that  once  the  filters, 
desiccants.  etc.,  are  reclaimed  and 
returned  to  the  process  as  usable 
products,  these  filters,  desiccants.  etc 
are  no  longer  considered  wastes,  and  so 
are  not  subject  to  the  RCRA  subtitle  C 
regulations.  See  40  CFR  261.3(c)(2);  see 
also  50  FR  634,  January  4, 1985.  Permits 
are  required  for  storage  prior  to 
reclamation.  See  40  CFR  261.8(c). 

As  to  the  other  commenter's  point,  the 
Agency  agrees  that  If  a  waste  generated 
from  the  generic  process  does  not  come 
into  contact  with  or  derive  from  the 
product  line  (or  any  raw  materials  or 
wastes),  the  waste  should  not  be 
included  in  the  listing  description  for 
waste  F025.  However,  the  Agency  is  not 
aware  nor  was  any  information 
provided  by  the  commenter  of  how  a 
waste,  which  is  derived  from  the 
production  process,  would  not  come  into 
contact  with  the  raw  materials, 
intermediates,  or  wastes. 

6.  A  number  of  commenters  agreed 
with  the  Agency  that  wastewaters 
derived  from  these  processes  should  not 
be  included  in  the  Usting.  (One 
commenter,  however,  argued  that  both 
wastewaters  and  the  wastewater 
treatment  sludges  should  be  listed;  see 
next  comment  for  details.)  The 
commenters  believe  that  the  wastewater 
exclusion  would  not  function  as  such, 
however,  since  any  de  minimis  losses 
that  leak  or  spill  from  the  process  would 
be  washed  into  the  wastewater 
treatment  system  and  would  cause  the 
wastewaters  to  be  hazardous  via  the 
mixture  rule.  They,  therefore, 
recommend  that  the  listing  be  modified 
to  specifically  e]cclude  those  de  minimis 
losses  that  become  mixed  with  the 
wastewaters. 

The  Agency  agrees  with  the 
commenters  that  wastewaters  and 
wastewater  treatment  sludges  should 
not  be  listed  (see  49  FR  5308.  February 
10, 1984,  for  our  basis  on  this 


determination):  however,  if  waste  P024 
and  F025  is  leaked  or  spilled  and  then 
washed  into  the  wastewater  treatment 
system,  the  Agency  believes  that  the 
wastewater  should  be  hazardous  by  the 
mixture  rule.  The  Agency  explained  in  a 
previous  rulemaking  its  reasons  for 
excluding  and  Including  within  the 
hazardous  waste  system  mixtures  of 
certain  listed  wastes  and  solid  wastes 
such  as  wastewaters  (see  48  FR  56582. 
November  17, 1981).  In  particular,  in  that 
rule,  the  Agency  exempted  from  the 
mixture  rule  certain  wastewater 
mixtures  where  the  listed  hazardous 
wastes  will  be  present  in  such  low 
concentrations  that  they  do  not  pose  a 
substantial  hazard  to  human  health  or 
the  environment  and  often  will  be 
treated  in  the  plant's  chemical 
biological  or  physical  wastewater 
treatment  system. 

The  Agency  believes  that  only  the 
spent  solvents  (wastes  F001-F005)  listed 
in  i  281.31.  the  commercial  chemical 
products  listed  in  i  281.33,  and 
wastewaters  resulting  from  laboratory 
operations  (where  the  wastewater 
coming  from  the  laboratory  is  a  small 
percentage  of  flow  into  the  wastewater 
treatment  system)  should  be  covered  by 
the  wastewater  mixture  exemption 
because  they  are  seldom  principal 
wastestreams  and  often  are  discharged 
in  small  quantities  into  wastewaters  as 
a  practical  way  of  managing  them.  On 
the  other  hand,  the  Agency  believes  that 
the  other  hazardous  wastes  hsted  in 
S  261.31  (including  the  F024  and  F025 
wastes  being  listml  in  this  rulemaking) 
and  those  listed  in  |  281.32  typically  are 
generated  in  large  volumes  relative  to 
the  non-hazardous  wastewaters 
generated  at  the  same  plant  and.  if 
mixed  with  the  wastewater,  often 
constitute  a  significant  portion  of  the 
wastewater  mixture,  thereby  causing  the 
mixture  to  pose  a  substantial  hazard  to 
human  health  or  the  environment* 
Moreover,  as  the  Agency  noted  in 
exempting  mixtures  of  small  quantities 
of  spent  solvents  and  wastewater  from 
the  mixture  rule,  it  is  not  always 
possible  to  collect  and  segregate  spent 
solvents.  For  example,  small  spills  or 
incidental  losses  from  various 
degreasing  or  maintenance  operations 
around  the  plant  are  often  difficult  to 
prevent  or  control,  even  where  careful 


*  Seven!  of  the  hezerdow  conetitnentt  in  w»tte« 
F024  and  P02S  an  alto  lUted  (pent  aotveDU. 
However.  procaM  watts*  (auch  ■•  Fa24  and  P025) 
where  tolvenM  were  used  at  reacUntt  or 
ingredient*  in  the  formulation  of  commercial 
cbemicat  pnxiucla  are  not  covered  by  the  PDOl-FDOB 
■peol  aolvwl  bstinfli  («m  SO  FR  53318.  December  31. 
1986).  Therefore,  the  exiatinf  waatewoler  nixture 
exemption  doe*  not  apply  to  Iheae  lisled  wastt:*. 
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operating  procedures  are  followed.  Such 
small  quantities  of  spent  solvents 
sometimes  drain  or  are  washed  into 
wastewater  sewer  systems;  in  certain 
circumstances,  it  is  also  reasonable  to 
discharge  these  small  quantities  into  the 
nearest  sewer  connected  to  the 
wastewater  treatment  system.  46  FR  at 
56584.  In  contrast.  EPA  believes  that  in  a 
well-designed  and  managed 
manufacturing  plant  for  chlorinated 
aliphatic  hydrocarbons,  i(  is  not 
unreasonably  difficult  to  prevent  small 
amounts  of  wastes  from  leaking  or 
spilling  into  the  wastewater  system. 
Unlike  the  widespread  prevalence  of 
spent  solvents  throughout  the  plant. 
F024  and  F025  wastes  are  principal 
waste  streams  and  will  be  removed  from 
discrete  process  units  and  confined  and 
mcnaged  as  hazardous  wastes  when 
this  rule  is  fmalized.  For  all  these 
reasons,  EPA  believes  that  it  would  be 
unwise  and  unnecessary  to  create  an 
additional  exemption  to  the  mixture  rule 
for  mixtures  of  F024  and  F025  wastes 
and  wastewater. 

The  regulated  community  may 
petition  for  an  exclusion  of  any 
hazardous  waste  mixture  on  a 
generator-  or  waste-specific  bnsis 
(which  would  require  representative 
data  from  the  industry).  At  this  time,  the 
Agency  does  not  have  sufficient 
information  to  make  such  a  generic 
exclusion  with  the  confidence  that 
public  health  and  the  environment 
v/ould  still  be  protected;  therefore,  we 
are  not  modifying  the  rules.  Another 
approach  that  the  Agency  is  considering 
to  address  this  situation  is  to  establish 
de  minimis  regulatory  levels  for 
hazardous  constituents  in  listed 
hazardous  waste,  including  hazardous 
waste  mixtures  and  residues. 

7.  One  commenter  stated  that  the 
Agency  had  sufficient  data  to  list 
wastewater  and  wastewater  treatment 
sludges  at  the  time  of  the  proposed  and 
interim  final  rules.  Such  evidence  was 
said  to  include  ten  damage  cases  from 
wastewater  treatment  lagoons  described 
in  the  listing  background  document. 

Although  many  incidents  of 
contamination  of  ground  water  by 
chlorinated  organics  have  been 
documented  as  a  result  of  storing  or 
treating  wastewaters  in  unlined  surface 
impoundments,  the  Agency  has  been 
able  to  document  only  two  incidents 
which  could  be  tied  deHnitively  to  the 
manufacture  of  C1-C5  chlorinated 
aliphatic  hydrocarbons.  The  incidents 
cited  by  the  commenter  provide 
evidence  of  the  migratory  potential  of 
the  hazardous  constituents  of  concern  in 
aqueous  waste.  However,  the  Agency 
does  not  have  sufficient  data  at  this  time 


to  characterize  wastewater  streams, 
which  may  be  highly  variable  in  regard 
to  constituent  concentrations.  If  the 
Agency  obtains  more  data,  it  will  be 
able  to  fully  evaluate  wastewaters  and 
wastewater  treatment  sludges  from 
these  processes  to  determine  if  they 
should  be  listed.  Notwithstanding  the 
possibility  of  any  such  future 
determination,  EPA  believes  that 
today's  action  satisfies  the  requirement 
in  RCRA  section  3001(e)(2)  to  make  a 
determination  of  whether  or  not  to  list 
chlorinated  aliphatics.  Any  future 
listings  would  be  pursuant  to  EPA's 
genera!  authority  to  list  hazardous 
wastes  under  section  3001(b}. 

8.  One  commenter  believed  that  the 
listing  of  light  ends  would  be  redundant, 
since  most  of  the  constituents  of  these 
wastes  are  currently  regulated  under 
§  261.33(f). 

The  conrmenter  is  apparently 
confused.  The  listing  of  commercial 
chemical  products  under  |  261.33(f)  does 
not  apply  to  process  waste  streams. 
Rather,  these  listings  cover  unused 
commercial  chemical  products,  which 
become  wastes  when  disposed  or  are 
intended  for  disposal.  Commercial 
chemical  products  consist  of  the  pure 
grade  of  the  chemical,  any  technical 
grades  of  the  chemical,  and  all 
formulations  in  which  the  chemical  is 
the  sole  active  ingredient  in  a 
formulated  product.  Listing  under 
i  281.31  covers  wastes  that  are 
generated  during  certain  generic 
production  processes,  such  as  the 
manufacture  of  chlorinated  aliphatic 
hydrocarbons.  Thus,  the  listing  of  light 
ends  in  waste  F025  would  not  be 
redundant  with  already  listed  wastes. 

B.  Applicability  of  Rules  to  Wastes  That 
are  Recycled     \ 

Several  commenters  pointed  out  that 
several  of  the  wastes  may  be  sold  as 
raw  materials  and,  therefore,  are  not 
wastes.  By  listing  them,  they  believed 
that  there  would  be  an  unwarranted 
burden  imposed  on  the  sale  of  these 
residuals,  even  if  necessary  permitting 
and  delisting  procedures  were  complied 
with,  thus  encouraging  customers  to  buy 
other  feedstocks.  Several  other 
commenters  requested  that  the  Agency 
refrain  horn  listing  these  wastes  until  it 
makes  final  its  recycle/reuse  rules. 

The  Agency  agrees  with  the 
commenters  tfiat  in  many  cases  light 
ends  from  the  manufacture  of  C1-C5 
chlorinated  aliphatic  hydrocarbons  are 
products  and  are  sold  as  such.  However, 
this  is  not  always  the  case.  If,  in  fact, 
light  ends  are  sold  as  products,  then  the 
January  4, 1985  definition  of  solid  waste 
regulations  deal  with  the  question  of 
which  materials  being  recycled  (or  held 


for  recycling)  are  solid  and  hazardous 
wastes.  See  50  FR  614.  Among  other 
things,  the  rule  states  that  materials 
used  or  reused  as  an  ingredient  in  an 
industrial  process  to  make  new  products 
(provided  the  materials  are  not  being 
reclaimed),  or  used  or  reused  as 
effective  substitutes  for  commercial 
products  (again  without  being 
reclaimed),  are  not  solid  wastes.  (See  40 
CFR  2ei.2(e).  SO  FR  664,  and  also 
preamble  discussion  at  50  FR  637.)  If 
these  residues  (regardless  of  whether 
they  are  listed)  are  recycled  in  this 
manner,  they  are  not  considered  solid 
wastes  and  therefore  by  definition  are 
not  hazardous  wastes.  See  40  CFR  26U. 
However,  these  materials  may  still  be 
solid  and  hazardous  wastes  if:  (1)  They 
are  used/reused  in  a  manner 
constituting  disposal  or  used  to  produce 
products  that  are  applied  to  the  land:  (2) 
they  are  burned  for  energy  recovery  or 
used  to  produce  a  fuel;  (3)  they  are 
reclaimed;  or  (4)  they  are  accumulated 
speculatively.  See  40  CFR  281.2(e). 
(Since  the  recycle/reuse  rules  have 
already  been  promulgated,  the  second 
comment  is  moot.) 

C.  Proposal  to  List  Condensable  Light 
Ends 

Several  commenters  objected  strongly 
to  the  Agency's  proposal  to  list  light 
ends  which  are  in  the  gaseous  state  but 
condensable  by  currently  feasible 
technology  to  liquids  at  ambient 
temperature  and  pressure.  The  following 
arguments  were  offered. 

Several  commenters  stated  that  the 
Agency  does  not  have  authority  under 
RCRA  to  regulate  gaseous  process 
emissions,  since  these  are  not  solid 
wastes  [i.e.,  they  are  not  "contained 
gaseous  material")  as  stated  in  the 
definition  of  solid  waste.  See  RCRA 
section  1004(27).  One  commenter. 
however,  supported  the  Agency  by 
saying  the  proposal  to  regulate 
condensable  light  ends  does  not  reflect 
in  any  way  upon  previous  Agency  policy 
applicable  to  contained  gaseous 
materials,  since  these  condensable  light 
ends  are  not  gaseous  materials  in  the 
first  place.  Some  commenters  expressed 
the  opinion  that  circumvention  of 
regulatiop  under  RCRA  by  heating 
wastes  to  the  gaseous  state  could  be 
prevented  by  current  permitting 
procedures. 

Other  commenters  claimed  that  the 
fact  that  the  Agency  had  previously 
listed  light  ends  which  were  generated 
in  the  gaseous  state  did  not  empower 
the  Agency  to  take  similar  action  at  a 
later  date.  One  commenter  also  stated 
that  the  reason  the  phthalic  anhydride 
listing  of  wastes  K023  and  K093  wsfl  not 
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questioned  in  1960  was  because,  at  that 
time,  it  was  assumed  that  the  listing 
only  applied  to  the  light  ends  in  the 
condensed  state.  One  commenter  further 
argued  that  the  phthalic  anhydride  light 
ends  listing  was  not  analogous,  since  the 
phthalic  anhydride  light  ends  contained 
maleic  anhydride  and  phthalic 
anhydride,  which  was  emitted  from  the 
process  as  particulates. 

In  addition,  commenters  objected  to 
regulation  under  RCRA  of  gaseous 
emissions  for  other  reasons,  including 
that  permitting  would  have  a  significant 
economic  impact;  that  there  currently 
are  no  standards  for  flares  (and 
subsequently,  permitting  would  be 
difficult);  that  regulation  of  fugitive 
emissions  of  gaseous  liquids  from  valves 
and  pipes  might  follow  regulation  of 
gaseous  hght  ends  under  RCRA;  that 
condensation  of  light  ends  to  ambient 
temperature  could  cause  equipment 
corrosion;  and  that  the  Agency  had  not 
adequately  characterized  these  gaseous 
emissions. 

In  its  proposal,  th^  Agency  explained 
that  it  believed  that  the  exclusion  from 
RCRA  of  gaseous  materials  that  are  not 
contained  applied  only  to  "true  gases" — 
namely,  those  which  are  not  capable  of  ■ 
being  condensed  and  which  remain 
gaseous  at  standard  temperature  and 
pressure.  Our  concern  was  that  a  plant 
could  evade  regulation  by  designing  a 
process  to  keep  the  process  emissions  in 
a  gaseous  state.  See  49  FR  5314, 
February  10, 1984.  Such  a  result  could 
create  human  health  and  environmental 
concerns.  For  example,  in  the  Bhopal 
incident  a  volatile  liquid  (methyl 
isocyanate]  escaped  confinement  from  a 
storage  tank  in  a  situation  analogous  to 
the  storage  of  condensed  light  ends. 
Upon  reconsideration  of  this  issue 
(with  the  benefit  of  the  comments 
received  on  tfie  proposed  rulemaking), 
EPA  now  believes  our  authority  to 
identify  or  list  a  waste  as  hazardous 
under  RCRA  is  limited  to  containerized 
or  condensed  gases  [i.e..  section  1004(27) 
of  RCRA  excludes  all  other  gases  from 
the  definition  of  solid  wastes  and  thus 
cannot  be  considered  hazardous 
wastes).* 


*  EPA't  previougly  is«ued  guidaiice  concerning 
fume  incineretort  toontained  in  the  preamble  to  the 
incineration  regulationi)  remains  in  effect.  See  47 
FR  27530,  )une  24.  1982.  Pume  incinerator»  are 
indalled  ai  air  pwllirfion  control  device*  pursuant  to 
regulatiooa  niuiat  (he  dean  Air  Act:  they  are  used 
to  daatrajrgMMUtralaaions  from  vanoua 
induitrial  pMoawM.  EPA  concluded  that,  ia 
generaL  RCRA  ttandards  do  not  apply  to  fume 
incineralon  because  the  (npnl  (on  nacontainertzed 
gas)  is  net  •  aoM  waste  according  to  iIk  definition 
set  forth  in  1 2810. 


EPA.  therefore,  has  decided  not  to 
regulate  these  uncondensed  light  ends. 
In  the  case  of  chlorinated  aliphatic 
hydrocarbon  manufacture,  the  Agency 
knows  that  manufacturers  typically 
employ  condensation  devices  in 
conjunction  with  distillation  equipment, 
since  the  condensable  fraction  of  these 
emissions  is  either  a  valuable  product  or 
recyclable  feedstock  material.  If  the 
light  ends  are  condensed  and  reused  to 
make  new  products  or  effective 
substitutes  for  commercial  products, 
they  will  not  be  considered  solid  or 
hazardous  wastes,  as  long  as  they  have 
not  been  reclaimed  and  they  do  not 
meet  the  criteria  specified  in  i  261.2(e). 
See  50  FR  637.  If  every  disposed  (prior  to 
any  such  reuse),  however,  these 
condensed  light  ends  would  be 
considered  a  solid  waste  and  subject  to 
today's  listing.  Consequently,  our 
decision  should  not  present  an 
environmental  concern. 

Although  we  agree  with  the 
commenter  that  heating  wastes  to  the 
gaseous  state  is  subject  to  regulation 
under  RCRA  as  treatment  of  hazardous 
waste,  the  Agency  believes  that  it 
cannot  use  its  current  permitting 
procedures  to  mandate  the  production 
process  design  of  a  manufacturing 
facility  so  that  it  generates  a  waste  as  a 
liquid  instead  of  (for  example)  installing 
some  internal  heating  mechanism  that 
generates  the  same  liquid  waste  in  the 
gaseous  state.  RCRA  jurisdiction  does 
not  provide  l^is  kind  of  control  over 
manufacturing  processes.  Of  course, 
thermal  threatment  after  a  material 
becomes  a  hazardous  waste  is  fully 
regulated  under  RCRA. 

The  Agency  also  agrees  with  the 
commenters  Uiat  citing  the  phthalic 
anhydride  light  ends  Usting  raises 
substantial  questions  with  respect  to 
establishing  precedents.  We  have, 
accordingly,  deleted  references  to  it  in 
the  listing  description  and  preamble. 

D.  Evaluation  of  the  Hazardous 
Properties  of  the  Wastes 

Other  comments  expressed  specific 
concerns  with  \he  Agency's  evaluation 
of  the  hazardous  properties  of  the 
wrastes,  either  throu^  its  toxicological 
evaluations  of  individual  hazardous 
constituents,  its  projection  of 
concentration  levels  of  constituents  in 
the  wastes,  or  its  analysis  of  the  ability 
of  the  constituents  to  migrate  from  the 
wastes. 

1.  Two  commenters  stated  that  some 
of  the  conclusions  reached  by  the 
Agency  do  not  accurately  reflect  the 
present  state  of  knowle<^  of  the 
oncogenic  properties  of  the  constituents 
in  these  wastes.  They  commented  that 


the  Agency  did  not  attempt  to  clarify  the 
level  of  risk  (of  carcinogen*)  or  to 
provide  substantiation  of  its  conclusions 
that  the  Carcinogen  Assessment  Group 
(CAC)  assessment  documents  on  which 
the  Agency  relied  are  consistent  with 
"current  levels  of  knowledge  and 
existing  data":  they  also  stated  that  the 
Agency  should  have  used  weight  of 
evidence  characterizations  in  its   . 
assessment  of  the  potential  hazards  of 
these  compounds.  In  particular,  the 
commenters  asserted  that  the  Agency 
should  not  have  judged  constituents  to 
be  "potential  human  carcinogens"  when 
the  evidence  for  carcinogenicity  for 
several  of  these  chemicals  would  fall 
into  "Group  3:  chemicals  *  *  *  which 
*  *  '  cannot  be  classified  as  to  their 
carcinogenicity  to  humans." 

The  agency's  judgment  on  the 
potential  carcinogenic  and  toxic  effects 
resulting  horn  continued  low-level 
exposure  to  the  constituents  of  concern 
are  outlined  in  the  Health  and 
Environmental  Effects  Profiles  for  each 
constituent  of  concern.  The  major  health 
concerns  are  summarized  in  the  listing 
background  document.  The  commenter 
gave  no  specific  criticism  that  EPA's 
facts  do  not  "reflect  the  present  state  of 
knowledge,"  (other  than  that  noted 
above)  and  did  not  provide  any 
additional  data  or  other  information  to 
challenge  the  basis  for  EPA's  decision  to 
list.  We  are,  therefore,  unable  to 
respond  to  this  criticism.  (It  should  be 
noted  that  the  Agency  has  reviewed 
more  recent  studies  addressing  these 
constituents,  and  fmds  that  this 
information  corroborates  the  Agency's 
original  decision  to  UsL  This  information 
has  been  summarized  and  placed  in  the 
docket.) 

With  respect  to  the  "weight-of- 
evidence"  argument  the  Agency 
promulgated  guidelines  for  carcinogenic 
risk  (see  51  FR  32656.  September  24. 
1986)  which  incorporates  an  assessment 
of  the  quality  of  experimental  data  for 
the  overall  hazard  assessment  for 
carcinogens.  These  guidelines  specify 
the  following  five  classifications: 

Group  A— Human  carcinogen  (sufficient 

evidence  from  epidemiologic  studies) 
Group  B — Probable  human  carcinogen 
Group  Bi — Limited  evidence  of 

carcinogenicity  In  humant 
Croup  Bt — ^A  combination  of  sufficient 

evidence  in  animals  and  inadequate  or 

no  evidence  in  humans 
Group  C — Possible  human  carcinogen 

(limited  evidence  of  cardnogenidty  in 

the  absence  of  human  data) 
Groiq)  D — Not  cla8»if>at)le  as  to  hranan 

carcinogenicity  (inadeqiMte  human  and 

animal  evidance  of  carcinogenicity  or  no 

data  available) 
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Group  E — Evidence  of  non-carcinogenicily  for 
humans  (no  evidence  of  carcinoftenicily 
in  at  least  two  adequate  animal  tests  in 
different  species  or  in  both  adequate 
epidemiologic  and  animal  studies). 

The  Agency  regards  agents  classified 
in  Group  A  or  B  as  suitable  for 
quantitative  risk  assessment.  The 
suitability  of  Group  C  agents  for 
quantitative  risk  assessment  requires  a 
case-by -case  review  because  some 
Group  C  agents  do  not  have  a  data  base 
of  sufficient  quality  or  quantity  to 
perform  a  quantitative  carcinogenicity 
risk  assessment.  The  weight-of-evidence 
basis  was  used  to  eliminate  Group  D 
and  E  constituents  from  further 
consideration  as  carcinogens. 

Application  of  these  guidelines  shows 
that  benzene  and  vinyl  chloride  are 
considered  "carcinogenic  to  humans", 
the  weight  of  evidence  for 
carcinogenicity  falling  into  class  A.  For 
the  following  hazardous  constituents  of 
concern,  the  weight  of  evidence  for 
carcinogenicity  is  considered  to  fall  into 
class  B2.  Thus,  these  compounds  are 
considered  to  be  probably  carcinogenic 
to  humans: 

Carbon  tetrachloride 
1,2-Dichloroethane  (Ethylene  dichloride) 
Dichloromethane  (Methylene  chloride) 
Epichlorohydrin  (l-Chloro-2.  3-epoxypropane) 
>  texachlorobenzene 
alpha-HexachlorocycIohexane 
gamma-Hexaohlorocyclohexane 
Tetrachloroethene  (Perchioroethylene) 
Trichloroethene  (Trichloroethylene) 
Trichioromethane  (Chloroform) 

The  following  constituents  of  concern 
are  considered  to  be  possible  human 
carcinogens  (class  C]: 

1,1-DichIoroethene  (Vinylidene  chloride) 

Hexachloro-1,3-butadiene 

beta-Hexachlorocyclohexane 

deUa-Hexachlorocyclohexane 

Itexachloroethane 

1,1,2.2-TetrachIoroelhane 

1.1 .2-Trichloroe  thane 

The  listing  background  document  has 
been  modified  to  indicate  the  carcinogen 
class  for  each  constituent  of  concern. 

2.  Several  commenters  argued  that  the 
discussion  in  the  listing  background 
document  was  not  sufHciently  speciHc 
to  determine  the  routes  of  exposure  by 
which  the  hazardous  constituents  exert 
their  toxic  effects.  They  further  argued 
that  one  cannot  conclude  that  health 
effects  from  ingestion  and  inhalation  are 
the  same. 

The  Agency  agrees  that  the 
assessment  of  the  risk  to  human  health 
resulting  from  improper  disposal  of 
wastes  ideally  should  take  into  account 
the  various  routes  of  exposure.  Since 
most  of  the  toxicants  of  concern  in  these 
wastes  have  relatively  high  vapor 
pressures,  they  are  likely  to  be  emitted 


to  the  air  from  most  waste  management 
practices.  In  addition,  the  solubilities 
and  environmental  persistence  of  these 
compounds  are  sufTiciently  high  to  cause 
contamination  of  ground  and  surface 
water  (see  the  damage  incidents 
described  in  the  listing  background 
document). 

Finally,  since  risks  based  on  exposure 
from  ingestion  fully  support  the  listing  of 
these  wastes  as  hazardous,  it  would  be 
redundant  and  therefore  not  necessary 
to  consider  the  hazard  posed  by  other 
routes  of  exposure,  such  as  inhalation. 

3.  Two  commenters  did  not  agree  with 
the  Agency's  comparing  concentrations 
of  hazardous  constituents  in  wastes  as 
"orders  of  magnitude  greater  than"  the 
AWQC.  One  commenter  gave  the 
example  of  a  tar  waste  that  is  rock  hard 
when  cool,  and  suggested  that  the 
Agency  use  the  aqueous  solubility  of 
hazardous  constituents  as  a  criteria  for 
listing,  and  not  simply  a  comparison  of 
the  total  concentration  of  a  constituent 
to  a  comparison  of  the  AWQC. 

The  Agency  recognizes  the 
importance  of  matrix  effects  on  the 
extent  to  which  hazardous  constituents 
can  be  expected  to  leach  from  a  waste. 
Accordingly,  the  Agency  has  developed 
a  leaching  test  (the  Toxicity 
Characteristics  Leaching  Procedure,  or 
TCLP],  which  can  be  used  as  an 
indicator  of  the  leachability  of  certain 
constituents  from  wastes.  As  part  of  the 
proposed  Toxicity  Characteristics  (see 
June  13, 1986,  51  FR  21648),  the  leaching 
test  would  be  used  to  identify  wastes 
that  clearly  pose  hazards  due  to  their 
potential  to  leach  specific  hazardous 
constituents  at  levels  that  could  harm 
human  health  through  contamination  of 
ground  water.  While  several  of  the 
hazardous  constituents  for  which  waste 
F024  and  F025  are  being  listed  are 
among  those  that  are  proposed  to  be 
included  in  the  Toxicity  Characteristics, 
many  are  not.  Therefore,  a  more 
qualitative  assessment  of  hazard  was 
used  for  this  listing.* 

In  this  assessment,  we  first  assume 
that  the  potential  for  hazardous 
constituents  to  migrate  from  an  organic 
waste  is  generally  correlated  to  the  total 
concentration  of  the  constituents  in  that 
wastes  [i.e.,  the  higher  concentration  of 
the  constituents  in  the  waste,  the  higher 


*  It  should  be  noted  that  the  hazardous  watte 
characteristics  contained  in  subpart  C  of  part  261 
[e.g..  the  Toxicity  Characteristics)  are  "generic"  in 
that  they  apply  to  all  solid  wastes  and  do  not  reflect 
consideration  of  unique  aspects  of  certain 
wastestreams.  Thus,  the  consideration  of  these 
unique  aspects  (volume  of  waste  generated,  damage 
incidents,  etc.)  may  lead  to  the  conclusion  that  a 
waste  is  hazardous  and  should  l>e  listed  in  subpart 
D  of  part  281.  even  if  it  does  not  exhibit  any  of  the 
hazardous  waste  characteristic*. 


the  concentration  of  the  constituents  is 
likely  to  be  in  the  leachate  from  the 
waste).  Second,  we  also  consider  the 
solubility  of  the  contaminants  in  the 
waste.  As  indicated  in  the  proposal  and 
in  the  interim  final  rule,  the  solubilities 
of  the  constituents  of  concern  are  many 
orders  of  magnitude  greater  than  the 
AWQC  (a  suggestion  made  by  the 
commenter).  Finally,  we  evaluate 
empirical  evidence  demonstrating  that 
significant  environmental  exposures 
have  resulted  from  leaching  of 
hazardous  constituents  from  similar 
wastes.  This  has  been  seen  in  numerous 
damage  incidents  from  wastes 
containing  the  chlorinated  toxicants  of 
concern.  In  addition,  a  physically  similar 
coal  tar  used  for  lining  and  sealing  tanks 
for  drinking  water  (a  cohesive  tarry 
substance)  was  found  to  leach 
substantial  concentrations  of  relatively 
water  insoluble  polynuclear  aromatic 
hydrocarbons  (PAHs),  such  as 
benzo[a]pyrene,  into  water. 

These  facts  demonstrate  that  the 
hazardous  constituents  at  issue  here  are 
capable  of  migrating  even  from  a  fairly 
stable  waste  matrix.  We  believe, 
therefore,  that  our  assessment  is 
accurate  with  respect  to  the  potential  for 
hazardous  constituents  to  leach  from  all 
of  the  wastes  described  by  this  listing. 

4.  Several  commenters  questioned  our 
conclusions  regarding  the  toxicities  of 
specific  hazardous  constituents.  The 
Agency  has  carefully  reviewed  the 
comments  but  still  believes  those 
toxicants  are  of  concern.  See  the  listing 
background  document  for  specific 
responses  to  these  comments. 

Since  the  public  comments  on  the 
proposed  and  interim  flnal  regulations 
have  not  refuted  or  seriously  called  into 
question  the  Agency's  initial  basis  for 
listing  wastes  generated  during  the 
manufacture  of  chlorinated  aliphatic 
hydrocarbons  by  free  radical  catalyzed 
processes  having  carbon  chain  lengths 
varying  from  one  to  and  including  five, 
we  are  today  finalizing  the  listing  of 
F025  as  well  as  F024  in  40  CFR  261.31 
(only  minor  changes  are  being  made  to 
the  listing  of  F024). 

V.  Relation  to  Other  Regulations 

A.  Proposed  Toxicity  Characteristic 

As  one  of  the  mandates  of  HSWA,  the 
Agency  proposed  to  expand  the  Toxicity 
Characteristic  (TC)  by  including 
additional  toxic  organic  chemicals. 
Under  the  June  13, 1986  proposal,  the 
hazardous  waste  listings  in  subpart  D  of 
40  CFR  part  261  would  not  be  affected. 
All  the  listings  would  remain  in  effect, 
including  those  listings  that  were  based 
on  the  presence  of  TC  constituents.  It  is 
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EPA's  intention  that  the  hazardous 
waste  listings  would  continue  to 
complement  the  TC  Once  promulgated, 
the  TC  might  capture  wastes  generated 
by  the  chlorinated  aliphatics  industry 
that  are  not  covered  by  wastes  F024  or 
F025.  Such  wastes  could  include 
wastewaters  and  wastewater  treatment 
sludges. 

B.  Land  Disposal  Restrictions 

HSWA  mandated  land  disposal 

restrictions  for  wastes  listed  prior  to  the 
enactment  of  HSWA  under  a  specific 
schedule  (see  51  FR  19300,  May  28. 
1986).  If  the  Agency  failed  to  prohibit  the 
wastes  within  the  period  specified,  the 
wastes  were  restricted  from  land 
disposal.  Waste  F024,  which  was  interim 
final  effective  August  10, 1984.  was 
included  in  the  second  third  to  be 
evaluated  for  land  disposal  restrictions. 
The  final  rule  promulgating  treatment 
standards  for  the  second  thirds  wastes 
included  treatment  standards  for  waste 
F024  (see  54  FR  26594,  June  23, 1989). 

Although  the  Agency  listed 
Hazardous  Waste  No.  F024  under  an 
interim  final  rule  prior  to  the  enactment 
of  HSWA.  the  Agency  nonetheless  took 
comment  on  that  action.  Today's  action 
responds  to  comments  received  on  that 
interim  final  rulemaking  and  finalizes 
our  determination  under  HSWA  3001(e) 
to  list  Hazardous  Waste  No.  F024. 
Today's  action  on  F024,  which  does  not 
alter  the  listing  or  its  substances,  but 
only  clarifies  its  description,  does  not 
alter  the  Agency's  June  23, 1989 
determination  in  regard  to  the  land 
disposal  restriction. 

Furthermore,  HSWA  also  requires  the 
Agency  to  make  a  land  disposal 
prohibition  determination  for  any 
hazardous  waste  that  is  newly  identified 
or  listed  in  40  CFR  part  261  after 
November  8, 1984  within  six  months  of 
the  date  of  identification  or  listing 
(RCRA  section  3004(g)(4).  42  U.S.C. 
6924(g)(4)).  In  the  Land  Disposal 
Restrictions  for  the  Third  "Third  of 
Scheduled  Wastes  Proposed  Rule,  the 
Agency  is  proposing  a  treatment 
standard  for  Hazardous  Waste  No.  F025. 

VI.  Test  Methods  for  Corngpunds  Added 
to  Appendices  VII  and  VIII  ^ 

Most  of  the  substances  designated  in 
this  final  rule  as  hazardo«8  constituents 
are  currently  listed  in  table  1  of 
appendix  III  of  40  CFR  part  261,  which 
designates  the  test  methods  that  can  be 
used  when  characterizing  wastes  for  the 
purpose  of  delisting. 

On  October  1. 1984  (49  FR  38786).  the 
Agency  proposed  several  changes  to  the 
RCRA  hazardous  wastes  regulations, 
including  the  addition  of  new  methods 
to  SW-846.  After  evaluating  the 


comments,  the  Agency  decided  not  to 
promulgate  the  October  1, 1984  proposal. 
Instead,  the  Agency  revised  SW-84e  to 
incorporate  many  of  the  suggestions 
made  in  the  comments,  which  were 
made  available  in  the  Third  Edition  of 
SW-84e  (40  FR  8072,  March  16. 1987).  On 
January  23. 1989  (54  FR  3212).  the 
Agency  proposed,  among  other  things, 
new  and  revised  methods  in  the  Third 
Edition  of  SW-846,  the  first  update 
package  to  the  Third  Edition,  and 
expansion  of  table  1  of  Appendix  HI  of 
40  CFR  part  281.  Once  fmalized,  these 
methods  may  be  used  to  determine 
whether  a  sample  contains  a  given 
Appendix  VII  or  VIII  toxic  constituent. 
However,  until  the  Third  Edition  of  SW- 
846  is  made  final,  the  Second  Edition  as 
amended  by  Updates  I  and  II,  and  the  47 
methods  that  were  finalized  September 
29, 1989  (54  FR  40260),  remain  as  the 
approved  methods  for  meeting 
regulatory  requirements  under  substitle 
C  of  RCRA. 

These  methods  are  in  'Test  Methods 
for  Evaluating  Solid  Waste:  Physical/ 
Chemical  Methods,"  SW-e46,  3rd  ed., 
September,  1986,  as  amended;  available 
from  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  783-323a 
Document  No.:  955-001-00000-1. 

Vn.  Compounds  Added  to  Appendix 
VIU 

On  February  10, 1984  (49  FR  5311),  the 
Agency  made  interim  final  the  addition 
of  two  compounds,  2-chloro-l,3- 
butadiene  (chloroprene)  and  3- 
chloropropene  (allyl  chloride),  to 
Appendix  VIII  of  part  261,  the  list  of 
hazardous  constituents  identified  by  the 
Agency  as  exhibiting  toxic 
carcinogenic,  mutagenic  or  teratogenic 
effects  on  humans  or  other  life  forms. 
These  are  two  of  the  hazardous 
constituents  for  which  wastes  F024  and 
F025  are  listed.  No  comments  were 
received  on  this  rule.  Therefore,  these 
two  compounds  will  remain  listed  on 
Appendix  VIII.  However,  in  a  notice  of 
technical  corrections  to  §  261.33  and 
Appendix  VIII  (53  FR  13382,  April  22, 
1988),  the  Agency  inadvertently  deleted 
allyl  chloride  from  Appendix  VIII.  In 
today's  action,  EPA  is  making  a 
technical  correction  to  once  again 
include  allyl  chloride  in  Appendix  VIII. 

Vm.  CERCLA  Desigitation  and 
Reportable  Quantities 

All  listed  hazardous  wastes,  as  well 
as  any  solid  waste  that  meets  one  or 
more  of  the  characteristics  of  a 
hazardous  waste  (as  defined  in  40  CFR 
261.21  through  261.24),  are  hazardous 
substances  as  defined  at  section  101(14) 
of  CERCLA.  CERCLA  hazardous 


substances  are  listed  in  Table  302.4  at  40 
CFR  302.4.  along  with  their  reportable 
quantities  (RQs).  CERCLA  section  103(a) 
requires  ihat  persons  in  charge  of 
vessels  or  facilities  from  which  a 
hazardous  substance  has  been  released 
in  a  quantity  that  is  equal  to  or  greater 
than  its  RQ  immediately  notify  the 
National  Response  Center  of  the  release 
(at  (800)  424-8802  or  in  the  Washington. 
DC  metropolitan  area  at  (202)  426-2675). 
In  addition,  section  304  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1988  (SARA)  requires  the  owner  or 
operator  of  a  facility  to  report  the 
release  of  a  hazardous  substance  to  the 
appropriate  State  emergency  response 
commission  (SERC)  and  to  the  local 
emergency  planning  committee  (LEPC) 
when  the  amount  released  equals  or 
exceeds  the  RQ  for  the  substance. 
According  to  the  "mixture  rule" 
developed  in  connection  with  the  Clean 
Water  Act  section  3tl  regulations  and 
also  used  for  notification  under 
CERCLA  and  SARA,  (50  FR  13463,  April 
4, 1985),  the  release  of  mixtures  must  be 
reported  when  the  amount  released 
equals  or  exceeds  the  RQ  for  the  waste, 
unless  the  concentrations  of  the 
constituents  of  the  waste  are  known. 
When  the  concentrations  of  the 
individual  constituents  of  a  hazardous 
waste  are  known,  the  release  of  the 
hazardous  waste  would  need  to  be 
reported  to  the  NRC  and  to  the 
appropriate  LEPC  and  SERC  when  the 
RQ  of  any  of  the  hazardous  constituents 
is  equaled  or  exceeded.  RQs  of  different 
hazardous  substances  are  not  additive 
under  the  mixture  rule  (except  for 
radionuclides,  see  54  FR  22536.  May  24. 
1989),  80  that  spilling  a  mixture 
containing  half  an  RQ  of  one  hazardous 
substance  and  half  an  RQ  of  another 
hazardous  substance  does  not  require  a 
report. 

On  August  10. 1984,  the  effective  date 
of  the  interim  final  rule,  waste  stream 
F024  became  a  CERCLA  hazardous 
substance  with  a  statutorily  imposed 
one  pound  RQ.  A  one  pound  final 
adjusted  RQ  for  waste  stream  F024  was 
promulgated  on  August  14, 1989  (54  FR 
33426).  As  concerns  F025,  when  today's 
rulemaking  becomes  effective,  waste 
stream  F025  will  automatically  become 
a  CERCLA  hazardous  substance  by 
virtue  of  its  listing  under  RCRA.  Under 
section  102(b)  of  CERCLA,  a  hazardous 
substance  has  a  statutorily  imposed  RQ 
of  one  pound  unless  or  until  adjusted  by 
regulation.  In  order  to  coordinate  the 
RCRA  and  CERCLA  rulemakings  with 
respect  to  new  waste  listings,  the 
Agency  today  is  adding  waste  F025  to  40 
CFR  302.4,  the  codified  list  of  CERCLA 
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hazardous  substances,  and  listing  its 
statutory  RQ  of  one  pound. 

IX.  SUte  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 

may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  a^horization.) 
Following  authorizftlion,  EPA  retains 
enforcement  authority  under  sections 
3008.  3013.  and  7003  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1964  (HSWA).  a 
State  with  final  RCRA  authorization 
administered  its  authorized  hazardous 
waste  program  in  lieu  of  EPA.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  in  the 
State  that  the  State  was  authorized  to 
permit.  When  new.  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6926(g).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  implement  these 
requirements  and  prohibitions  in 
authorized  States,  including  the  issuance 
of  permits,  until  the  State  modifies  its 
program  to  reflect  the  Federal  standards 
and  applies  for  and  is  granted 
authorization. 

As  noted  above,  both  F024  and  F025 
wastes  are  listed  today  pursuant  to 
section  3001(e)(2)  of  HSWA.  Initially. 
F024  was  listed  pursuant  to  RCRA  on  an 
interim  final  basis.  However,  on 
November  8, 1984.  Congress  enacted 
HSWA,  which  amended  RCRA.  Among 
other  things,  these  amendments  require 
EPA  to  decide  whether  or  not  to  list 
chlorinated  aliphatics  as  hazardous 
wastes  under  HSWA  (see  section 
3001(e)(2)).  Therefore,  the  Agency  is 
finalizing  the  F024  listing,  as  well  as  the 
F025  listing,  under  HSWA.  This  final 
niiemuking  does  not  change  the 
substance  or  the  effective  date  (August 
10. 1984)  of  the  F024  interim  final  rule. 
Therefore,  today's  rule  has  been  added 
to  Table  1  in  |  271.1(j),  which  identifies 
the  Federal  program  requirements  that 
are  promulgated  pursuant  to  the  liSWA. 


and  that  take  effect  in  all  States, 
regardless  of  their  authorization  status. 
States  may  apply  for  either  interim  or 
final  authorization  for  the  HSWA 
provisions  identified  in  Table  1.  as 
discussed  in  the  following  section  of  this 
preamble. 

B.  Effect  on  State  Authorizations 

Pursuant  to  HSWA.  today's  rule  is 
immediately  effective  in  both  authorized 
and  non-authorized  States.  EPA  «vill 
implement  the  rule  in  authorized  States 
until  they  modify  their  programs  to 
reflect  these  Federal  standards  and  the 
modification  is  approved  by  EPA. 
Because  the  rule  is  promulgated 
pursuant  to  the  HSWA.  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorization  under  section  3006(g)(2)  or 
3006(b),  respectively,  on  the  basis  of 
regulations  that  are  substantially 
equivalent  or  fully  equivalent  to  EPA's. 
The  procedures  and  schedule  for  State 
program  modiHcations  are  described  in 
40  CFR  271.21. 

Section  Z71.21(e)(2)  requires  that 
States  that  have  final  RCRA 
authorization  must  modify  their 
programs  to  reflect  Federal  program 
changes  and  must  subsequently  submit 
the  modification  to  EPA  for  approval. 
State  program  modifications  for  the  F02S 
wastes  must  be  made  by  July  1, 1991.  if 
only  regulatory  changes  are  necessary, 
or  July  1. 1992,  if  statutory  changes  are 
necessary.  These  deadlines  can  be 
extended  (see  (  271.21(e)(3)). 

States  with  final  RCRA  authorization 
were  required  to  adopt  the  F024  listing 
in  accordance  with  {  271.21(e)(2).  Since 
today's  final  listing  under  the  HSWA  for 
the  F024  wastes  makes  no  substantive 
changes  from  the  interim  final  listing, 
any  State  whose  program  changes  for 
the  F024  wastes  have  already  been 
approved  need  not  further  revise  its 
program  or  submit  additional  changes  as 
a  result  of  today's  final  listing  under  the 
HSWA.  Rather,  any  such  previously- 
approved  State  will  be  deemed 
approved  for  today's  F024  listing  under 
the  HSWA. 

X.  Compliance  Dates 

A.  Notification 

Under  the  Solid  Waste  Disposal 
Amendments  of  1980.  (Pub.  L  96-452) 
EPA  was  given  the  option  of  waiving  the 
notification  requirement  under  section 
3010  of  RCRA  following  revision  of  the 
section  3001  regulations,  at  the 
discretion  of  the  Administrator.  The 
Agency  has  decided  to  waive  the  RCRA 
section  3010  notification  requirement  for 
only  those  persons  who  generate, 
transport,  treat  store,  or  dispose  of 


these  hazardous  wastes  that  have 
previously  notified  EPA  or  an  authorized 
State  of  hazardous  waste  activities  and 
have  received  an  identificalion  number. 
The  Agency  believes  that  most,  if  not 
all.  persons  who  manage  these  wastes 
have  already  notified  EPA  and  received 
an  EPA  Identification  number  and 
therefore  will  not  have  to  re-notify. 
However,  any  person  who  generates, 
transports,  treats,  stores,  or  disposes  of 
these  wastes  that  has  not  previously 
notified  and  received  an  identification 
number,  that  person  must  notify  EPA  or 
an  authorized  State  no  later  than  March 
12. 1990,  of  these  activities  pursuant  to 
section  3010  of  RCRA.  Notification 
instructions  are  set  forth  in  45  PR  12746, 
February  26,  1980.  (Note  that  waste  F024 
has  been  subject  to  notification  and 
permitting  requirements  since  August  10. 
1984,  as  discussed  above  in  section  IX  of 
this  preamble.) 

B.  Permitting 

Because  HSWA  requirements  are 
applicable  in  authorized  States  at  the 
same  time  as  in  unauthorized  States. 
EPA  will  regulate  F024  and  P02S  until 
States  are  authorized  to  regulate  these 
wastes.  Thus,  once  this  regulation 
becomes  effective.  EPA  will  apply 
Federal  regulations  to  these  wastes  and 
to  their  management  in  both 
unauthorized  and  authorized  States 
which  have  not  received  authorization 
to  regulate  the  wastes.  Note  that  since 
many  States  have  already  been 
authorized  for  F024,  this  rule  does  not 
affect  such  existing  State  interim  status 
and  permit  requirements  for  F024. 
Facilities  managing  F024  In  such  States 
should  already  have  qualified  for 
interim  status  and  filed  appropriate 
permitting  documents. 

Facilities  that  treat,  store,  or  dispose 
of  F024  and  F025  but  that  have  not 
received  a  permit  pursuant  to  section 
3005  of  RCRA  and  are  not  operating 
pursuant  to  interim  status,  may  be 
eligible  for  interim  status  under  HSWA 
(see  section  300S(e)(l)(A)(ii)  of  RCRA. 
as  amended).  In  order  to  operate 
pursuant  to  interim  status,  such  facilities 
are  required  to  submit  a  section  3010 
notice  if  they  have  not  previously  filed 
notification  pursuant  to  40  CFR  27a70(a) 
by  March  12, 1990,  and  must  submit  a 
Part  permit  application  by  )une  11, 199a 
Under  section  3005(e)(3),  by  June  11. 
1991.  land  disposal  facilities  qualifying 
for  interim  status  under  section 
3005(e)(AKii)  must  also  submit  a  Part  B 
permit  application  and  certify  that  the 
facility  is  in  compliance  with  all 
applicable  ground  water  monitoring  and 
financial  responsibility  requirements.  If 


Federa!  Register  /  Vol.  54.  No.  236  /  Monday.  December  11.  1989  /  Rules  and  Regulationi       50977 


the  facility  fails  to  do  so.  interim  status 
will  terminate  on  that  date. 

All  existing  hazardous  waste 
management  facilities  (as  defined  in  40 
CFR  270.2)  that  treat,  store,  or  dispose  of 
F024  and  F025  and  that  are  currently 
operating  pursuant  to  interim  status 
under  section  3005(e)  of  RCRA,  must  file 
with  EPA  an  amended  pari  A  permit 
application  by  June  11, 1990.  in 
accordance  with  §  270.72(a). 

Under  current  regulations,  a 
hazardous  waste  management  facility 
that  has  received  a  permit  pursuant  to 
section  3005  is  not  able  to  treat,  store,  or 
dispose  of  F024  or  F025  when  the  rule 
becomes  effective  on  June  11. 1990.  until 
a  permit  modification  allowing  such 
activity  has  occurred  in  accordance  with 
i  270.42(g).  Note  that  EPA  has  recently 
amended  the  permit  modification 
procedures  for  newly  hsted  or  identified 
wastes.  For  more  details  on  the  permit 
modification  procedures,  see  53  FR 
37912  et  seq.  (September  28, 1988). 

XI.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  total  additional  incurred 
cost  for  disposal  of  the  wastes  added  by 
this  rule,  is  less  than  $38,000,  well  under 
the  $100  million  constituting  a  major 
regulation.  This  insignificant  cost  is 
partly  due  to  the  fact  that  waste  F024 
has  been  regulated  as  hazardous  since 
1984  and  therefore  there  should  be  no 
additional  cost  to  comply  with  this  rule. 
The  cost  for  waste  F025  results  from 
minimal  compliance  requirements  as 
these  wastes  are  being  handled  as  if 
they  were  hazardous  (primarily  due  to 
their  containing  similar  toxic 
constituents  as  F024)  by  most  of  the 
generators,  who  have  interim  status  or 
part  B  permits.  These  generators  will 
incur  minimal  increased  costs  for  permit 
modifications,  chemical  analysis,  and 
recordkeeping.  This  cost  is  much  less 


than  the  estimated  cost  of  SIS  million 
stated  in  the  proposed  rule.  This  cost 
was  based  on  conservative  assumptions 
including  that  these  wastes  would  be 
managed  for  the  first  time  as  hazardous. 

Since  EPA  does  not  expect  that  the 
amendments  promulgated  here  will  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  result  in  a  measurable 
increase  in  cost  or  prices,  or  have  an 
adverse  impact  on  the  ability  of  U.S.- 
based  enterprises  to  compete  in  either 
domestic  or  foreign  maricets,  these 
amendments  are  not  considered  to 
constitute  a  major  action.  As  such,  a 
Regulatory  Impact  Analysis  is  not 
required. 

Xn.  Regulatory  nexibiUty  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  sections  601-612.  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  hazardous  wastes  listed  here  are 
not  generated  by  small  entities  (as 
defined  by  the  Regulatory  Flexibility 
Act),  and  the  Agency  received  no 
comments  that  small  entities  will 
dispose  of  them  in  significant  quantities. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

XnL  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 


subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  19ea  44 
U.S.C.  3501  et  seq. 

list  of  Subiects 

40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals. 
Hazardous  materials.  Hazardous 
materials  transportation,  Hazardous 
substances.  Intergovernmental  relations. 
Natural  resources.  Nuclear  materials. 
Pesticides  and  pests.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Superfund.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  November  29, 1980. 
WilUam  K.  RsUly. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
USTINQ  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C  0905.  691Z(a).  6921. 
6922,  and  6938. 

1261^1    [Amended] 

2.  In  8  261.31.  revise  the  listing 
description  for  EPA  hazardous  waste 
No.  F024  to  read  as  follows: 


industry  and  EPA 
hazardous  waste  No. 


Hazardous  waste 


rttzwo  cooe 


F024 


Process  wastes,  inchxSnj  txi»  not  Jimited  to,  distyiatioo  residues,  heavy  aoda,  tan.  and  reactor  dean-out  wastes,  frorw 
the  production  of  certain  chlorinated  aliphatic  hydrocartwns  by  free  radical  catalyzed  processes.  These  cftlorirtated 
aliphatic  hydrocartxjfts  w»  those  having  carbon  chain  lengths  ranging  from  one  to  and  mcioding  five,  with  varying 
amounu  and  positions  of  chlorine  substitution.  (This  listing  does  not  incJude  wastewaters,  wastewater  ireatnwm 
sludges,  spent  catalysts,  and  wastes  listed  In  1261.31  or  {261.32.). 


(T) 


3.  In  S  261.31,  add  the  following  waste 
stream: 


u 


5</^'"tt 


-f 
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Industry  and  EPA 


Hmfd  ood9 


F025 


hydrocwbona,  by 
cwtnn  dMln  iMigtfis  ringing  koM  one  to  md  InckRSng  IhM,  wMt  Miyng  Hnounit  and  potition>  ol  oNonnc 


(T) 


Appendix  VII— (Amended] 

4.  In  part  261,  appendix  VII.  add  the 
entry  for  EPA  Hazardous  Waste  No. 
F02S  to  read  as  follows: 


EPA  hazardous 
No. 


nauroous  oonsuTuoms  lOf  wracn  ■sMa 


F025 


CMoromeihana:  DichkxDrnettiane;  TricNorom«than«:  Cartxtn  lafracMbride:  Chlorosthylene;  1.1-0ichloroeltu»w; 
U-OicNonMaiytMM:  1.l-Oichlaro«V«y«en«:  1.1.1 -TrtcMorosOiant:  1.1.2-Ti<cNaR>«(hsn«  Trfchtooslhytsna.  1.1.1.2-Tt 
iA^-JMimManaOmiw.  T««rachloroa«hy«an«  PwNacNoioalhww:  Hnachloroathwtr.  A>y«  ^it6ttd«  (3-CNorapropww).  OcNofopto- 
panr.  OcMorapropMw;  20*]ro-1.3-t)utadMn«;  H«McMon>-l>taJladtanc;  H««atliluiu.ytlopwwit«n»;  Banzant;  Cntorobenzane.  Och- 
lofobaniana;  l.2,4-TilcMoroban2«ne;  TatrKNorotMnzanr,  PantacNorobanzana;  HaxacNorobanzana;  Toluana:  Naphthaiana. 


S.  Add  the  following  compound  in 
alphabetical  order  to  appendix  VIII  of 
part  261: 


Ccinmon  nama 


Chainical  abstracts  nana 


Ctiamlcal  absftcts  Na 


Hazardous  wasta  No. 


Allyl  cNorida.. 


1  f^opaiM,  S^chioro. 


107-ie-« 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

6.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 


Authority:  42  U.S.C  6905.  e9l2(a),  and  6928.      chronological  order  by  date  of 
7.  Section  271.1tj)  is  amended  by  publication: 

adding  the  following  entry  to  Table  1  in 


Promulgation  date 


J*JBi£  1.— Regulations  Implementing  the  Hazardous  ano  Souo  Waste  Amendments  of  1984 

^ 


THIe  of  regulation 


Federal  Register  reference 


Effective  date 


December  11. 1989.. 


Listing  Certain  Hyrkocarbona  Produced  by  Free  Radical  Cata»yzed    54  FR . 
Processas.  *       i 


June  11, 1990 


PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES.  ANO 
NOTIFICATION 

8.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 


■^ 


'«'«. 


Authority:  Sees.  101(1)(14]  and  102(bl  of  the      9  302.4    [Amended] 


Comprehensive  Elnvironmental  Response, 
Compensation  and  Liability  Act  of  1960, 42 
U.S.C.  9602:  33  U.S.C.  1321  and  1381. 


r 


^ 


\ 


9.  Section  302.4  is  amended  by  adding 
the  waste  stream  F02S  to  Table  302.4. 


\ 


(/ 


^ 
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Table  302.4.— Ust  of  Hazardous  Substances  and  Reportable  QuANTmes 

/ 

CASRN 

Regulatory  synonyms 

statutory 

Final  RO 

Hazardous  substance 

RO 

Code* 

RCWA 
Na 

c-^ 

Pounds  (kg) 

925 

Condensed  light  ends,  spent  filters  and  filter  aids, 
and  spent  dasiccani  wastes  from  the  producton  d 
certain  cWorinalad  aliphatic  hydrocarbons,  by  free 
riKlical  catalyzed  processes.  Thaae  chlorinated  ali- 
phatic hydrocarbons  are  those  having  carbon 
chain  lengths  ranging  from  one  to  and  mdudng 
five,  with  varying  amounts  and  positions  ol  chlo- 
rine substitutioa 

•1 

4 

F025 

X 

•■1(0.454) 

♦  kidicatas  the  statutory  source  as  defined  by  4  below.  _,._  ^o/n  *  i.r-i»iA  .-rtio«  iiirhwn 
'  Indicates  that  the  statutory  source  lor  designation  o^  ttw  hazardous  st^tence  under  ^g^  »  CWA  sactton  31 1  gM4). 

•  tndwates  that  the  statutory  source  lor  designation  of  this  hazardous  suMtance  tinder  a^>  to  CWA  ijjo"  *»/<•> 
» IndKStes  that  the  statutory  source  tor  designation  o^  thM  hazardous  <>^v««  undw  ^^  •  S^TSSJ  MOi 
« Indicates  that  the  statutory  source  lor  designation  of  this  hazardous  substance  under  CERCLA  ia  RCRA  aacbon  3001. 

'•  Indicates  thai  the  1-poundRQ  is  a  CERa>  statutory  RQ.  ,.,  ,       „  ,  .,.,  „, , ,  nr^  .nni.i 

••  ThaApncy  may  adjl^the  statutory  RQ  for  this  hazardous  substance  «  a  future  nilemalang;  unii  twn,  the  statutory  RQ  appies. 


[FR  Doc.  8&-28483  Filed  12-8-89:  8:45  am] 
BIlXmQ  CODE  ssso-so-n 


^^«. 


^ 


) 


t 


^ 


7 


?? 


'N 


Monday 
DecMnber  11,  1989 


Part  VII 


Depar^^ent  of 

Transportation 


Federal  Aviation  Administration 


14  CFR  Part  71 

E& tai^  ishment  of  Phoenix  Terminal 
Control  Area  and  Revocation  of  Phoenix 
Airport  Radar  Service  Area;  Arizona; 
Rnal  Rule 


J 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlntetratkMi 

14  CFR  Part  71 

lAirspK*  Docket  No.  M-AWA-C] 

RIN  2120-ADOO 

Establishment  of  ttw  Ptwenta  Tennhuri 
Control  Area  and  Revocation  of  tt>e 
Phoenix  Airpori^adar  Service  Area; 
Arizona  ^ 

AOEMCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes 
a  Terminal  Control  Area  (TCA)  at 
Phoenix  Sky  Harbor  International 
Airport.  AZ.  The  TCA  will  consist  of 
airspace  from  the  surface  or  higher 
within  a  25-miIe  radius  of  Phoenix  Sky 
Harbor  International  Airport  to  and 
including  10.000  feet  above  mean  sea 
level  (MSL).  This  action  will  increase 
the  capability  of  the  air  traffic  control 
(ATC)  system  to  separate  all  aircraft  in 
the  terminal  airspace  around  Phoenix 
Sky  Harbor  International  Airport. 
Phoenix  Sky  Harbor  International 
Airport  is  currently  served  by  an  Airport 
Radar  Service  Area  (ARSA).  which  is 
rescinded  concurrent  with  the 
establishment  of  this  TCA. 
EFFECTJVS  DATE  0901  u.t.c.  January  11, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT 
Betty  Harrison.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9255. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  TCA  prograprwas  developed  to 
reduce  the  midair  collision  potential  in 
the  congestedAftspace  surrounding 
airports  with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operating  rules 
and  equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
military  or  another  GA  aircraft.  The 
basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  visual  flight 
rules  (VFR)  and  controlled  aircraft 


operating  under  instrument  flight  rules 
(IFR).  TCA'i  provide  a  method  to 
accommodate  the  increasing  number  of 
IFR  and  VFR  operations.  The  regulatory 
requirements  of  TCA  airspace  afford  the 
greatest  protection  for  the  greatest 
number  of  people  by  providing  ATC 
with  an  increased  capability  to  provide 
aircraft  separation  service,  thereby 
minimizing  the  mix  of  controlled  and 
uncontrolled  aircraft. 

Phoenix  Sky  Harbor  Airport  qualiHes 
for  TCA  status  by  meeting  the  criteria 
published  in  FAA  Handbook  7400.2C. 
"Procedures  for  Handling  Airspace 
Matters."  The  criteria  for  establishing  a 
TCA  include  the  number  of  aircraft  and 
people  using  that  airspace,  the  traffic 
density,  and  the  type  or  nature  of 
operations  being  conducted. 
Accordingly,  guidelines  have  been 
established  to  identify  TCA  locations 
based  on  two  elements — the  number  of 
enplaned  passengers  and  the  number  of 
aircraft  operations. 

To  date,  the  FAA  has  established  a 
total  of  26  TCA's.  The  FAA  is  proposing 
to  take  action  to  modify  or  implement 
the  application  of  these  proven  safety 
techniques  to  more  airports  to  provide 
greater  protection  of  air  traffic  in  the 
airspace  regions  most  commonly  used 
by  passenger-carrying  aircraft. 

User  Group  Participation 

The  TCA  adopted  by  this  amendment 
is  the  product  of  discussion  with  a  broad 
representation  of  the  aviation 
community.  In  conjunction  with  this 
action,  the  FAA  will  continue  to  work 
cooperatively  with  local  user  groups  to 
ensure  that  the  TCA  is  effective  for  all 
users  by  identifying  any  adjustments  or 
modifications  that  appear  necessary. 
Through  joint  FAA  and  user 
cooperation,  any  problems  that  arise 
can  then  be  identified  and  corrective 
action  taken  when  necessary. 

The  TCA  configuration  adopted  here 
has  been  developed  through  substantial 
public  participation.  Initially,  informal 
airspace  meetings  were  held  on  June  30 
and  July  28, 1988,  to  allow  local  aviation 
interests  and  airspace  users  an 
opportunity  to  present  input  on  the 
design  of  the  proposed  Phoenix  TCA.  In 
addition,  the  Arizona  Airspace 
Utilization  Committee  (AAUC) 
appointed  a  special  task  group  to  design 
a  TCA  to  meet  the  needs  of  the  flying 
community  while  ^jroviding  the  greatest 
safety.  Technical  assistance  and  support 
were  supplied  by  Phoenix  Terminal 
Radar  Approach  Control  (TRACON) 
personnel.  After  those  initial  meetings 
and  after  extensive  coordination  with 
the  AAUC  task  group,  a  tentative  TCA 
configuration  was  prepai-ed  for  public 
discussion.  As  a  result  of  those  efforts. 


further  adjustments  to  the  TCA 
configuration  were  made  and  were 
reflected  in  the  FAAs  modified 
configuration  proposed  formally  for 
adoption.  An  additional  opportunity  for 
public  participation  was  provided  by  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Feder«l  Register  on 
June  2, 1980  (54  FR  23922).  Comments 
were  received  in  response  to  the  Notice. 
Due  consideration  has  been  given  to 
these  comments  as  well  as  the 
comments  received  at  the  various 
meetings. 

Discussion  of  Comments 

The  FAA  received  150  comments 
pertaining  to  the  TCA  proposal.  The 
FAA  has  considered  these  comments 
and  amended  the  final  TCA  design  as 
contained  in  this  rule.  The  FAA  believes 
that  the  final  TCA  design  contained 
herein  promotes  the  safe  ond  efRcienl 
use  of  airspace  while  satisfying  ATC 
requirements. 

Some  comments  received  were  not 
relevant  to  this  rulemaking  action  and, 
therefore,  will  not  be  discussed.  Those 
subject  areas  included  controller 
staffing,  pilot  education,  waivers  and 
rules  enforcement. 

A  significant  number  of  standardized 
form  letters  were  received  that  had  been 
distributed  to  individuals  to  sign  and  — ^ 
mail  in  for  comments.  These  letters 
expressed  opposition  to  the  proposed 
.TCA  design  citing  three  reasons:  The 
lack  of  a  very  hi^  frequency  omni- 
directional radio  range  (VOR)  on  the 
field  at  Phoenix  Sky  Harbor 
International  Airport;  a  25-nautical-mile 
circular  extension  from  the  primary 
airport;  and  the  lack  of  a  corridor  for 
uncontrolled  VFR  traffic. 

Persons  sending  these  form  letters, 
along  with  other  comments  received, 
requested  that  the  FAA  install  a  VOR  on 
the  field  at  Phoenix  Sky  Harbor 
International  Airport  to  identify  the 
TCA  outer  boundaries.  They  suggested 
that  identifying  the  outer  boundaries 
using  the  instrument  landing  system 
(ILS)  localizer  will  create  an  unsafe 
situation  for  aircraft  executing  an 
approach  into  Phoenix  Sky  Harbor 
International  Airport  because  of 
saturation  of  the  localizer. 

The  FAA  determined  that  a  TCA  can 
be  established  at  the  Phoenix  Sky 
Harbor  International  Airport  without 
any  derogatory  effect  on  safety  as 
demonstrated  at  six  established  TCA's 
that  do  not  utilize  a  VOR  to  describe  the 
boundaries,  The  Phoenix  TCA  outer 
boundaries  are  described  utilizing 
Distance  Measuring  Equipment  (DME) 
from  the  Runway  8R  ILS  localizer 
antenna.  A  localizer  continuously 
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broadcasts  signals;  therefore,  is  not 
subject  to  saturation.  The  DME 
associated  with  the  localizer  responds 
to  interrogations  from  an  aircraft 
containing  DME  equipment:  however,  it 
would  take  approximately  100  aircraft 
simultaneously  engaging  the  DME 
facility  before  saturation  would  become 
a  factor.  The  capacities  of  DME 
equipment  are  the  same  whether 
associated  with  a  localizer  or  a  VOR. 

Another  objection  mentioned  in  both 
the  form  letters  and  other  comments 
received  was  an  extension  of  the  lateral 
limits  of  the  TCA  from  20  to  25  miles 
from  the  primary  airport.  The  lateral 
limits  of  the  Phoenix  TCA  are  extended 
to  25  miles  in  order  to  contain  large 
turbine  engine-powered  aircraft 
operating  to  and  from  the  primary 
airport.  The  TCA  design  takes  into 
consideration  the  climb  characteristics 
of  all  aircraft  to  allow  them  to  exit 
through  the  top  of  the  TCA  and  operate 
above  the  designated  floors.  The  20-  to 
25-mile  area  is  divided  into  four  sections 
that  are  needed  to  contain  aircraft 
landing  and  departing  the  primary 
airport.  The  altitudes  extend  from  8,000 
feet  to  10.000  feet,  except  in  the  western 
portion  which  extends  from  6,000  feet  to 
10,000  feet,  allowing  nonparticipating 
aircraft  sufficient  airspace  to  operate 
beneath  the  TCA  floor. 

Some  commenters  believe  that  the 
Mode  C  veil  is  sufficient  reason  to 
delete  the  20-  to  25-mile  area  of  the 
TCA.  The  FAA  firmly  believes  that  this 
TCA  design  will  provide  the  safest 
environment  for  air  traffic  in  the 
Phoenix  area,  for  the  reasons  stated 
above,  and  because  air  traffic 
controllers  w^ill  not  be  in  direct 
communication  with  these  aircraft.  Nor 
will  the  controllers  have  altitude 
information  on  all  aircraft  such  as 
gliders. 

Several  commenters  support  an. 
uncontrolled  VFR  corridor.  The  FAA  has 
included  in  the  design  the  Biltmore  VFR 
transition  route,  which  extends  along 
Interstate  10  and  north  over  Phoenix  Sky 
Harbor  International  Airport.  The 
transition  route  is  within  TCA  airspace 
and  all  TCA  equipment  and  operating 
requirements  will  apply  to  aircraft  using 
the  route.  Since  the  Biltmore  transition 
route  crosses  above  the  primary  airport, 
the  FAA  believes  that  radio  contact 
with  all  aircraft  in  the  transition  route 
will  provide  the  safest  environment  for 
both  IFR  and  VFR  aircraft  The  FAA  is 
confident  that  control  personnel  will 
strive  to  provide  service  to  all  aircraft 
desiring  entry  in  the  Biltmore  transition 
route.  Procedures  have  been 
implemented  to  record  all  denials  and 
delays.  An  analysis  will  be  compiled 


within  one  year  after  the  effective  date 
of  the  TCA.  if  the  analysis  reveals  that 
adequate  service  is  not  being  provided 
to  aircraft  requesting  the  Biltmore  route, 
the  FAA  will  consider  alternative 
methods.  Charts  depicting  the  Biltmore 
transition  route,  as  well  as  other  VFR 
flyways,  will  be  distributed  throughout 
the  Western-Pacific  Region  and  will 
appear  on  the  Phoenix  VFR  terminal 
area  chart  in  future  publications. 

The  Department  of  the  Air  Force 
requested  a  realignment  of  the 
northwest  boundary  along  the  Aqua  Fria 
River.  The  Agua  Fria  riverbed  is  the 
only  corridor  through  which  aircraft 
departing  and  arriving  Luke  Air  Force 
Base  (AFB)  from  the  north  can  transit 
without  flying  directly  over  highly 
populated  areas,  namely  Sun  City  and 
Sun  City  West.  The  FAA  considered  all 
aspects  of  this  request  and  deleted 
approximately  6  miles  of  TCA  airspace 
from  the  northwest  boundary.  This 
action  will  also  decrease  the  mix  of 
military  aircraft  with  other  aircraft 
circumnavigating  the  TCA  and  operating 
in  and  around  the  Glendale  Municipal 
Airport. 

The  City  of  Glendale  wrote  requesting 
the  TCA  floor  be  raised  over  the 
Glendale  Municipal  Airport  to  prevent 
any  conflicting  airspace  between  the 
TCA  and  the  airport  traffic  area  (ATA). 
The  FAA  altered  the  boundary  over  the 
Glendale  Municipal  Airport  as 
described  above  and  also  deleted 
Glendale  Avenue  boundary  and 
extended  the  Camelback  Road 
boundary.  This  action  will  raise  the 
TCA  floor  over  the  Glendale  Municipal 
Airport  to  4,000  feet  MSL 

llie  AAUC  wrote  expressing 
appreciation  that  the  FAA  adopted  their 
design.  However,  during  post-NPRM 
AAUC  meetings,  the  committee  decided 
to  urge  the  FAA  to  reexamine  three 
concerns  before  issuing  a  final  rule: 
Locating  a  VOR  on  the  field  at  Phoenix 
Sky  Harbor  International  Airport; 
creating  a  VFR  transition  route  that  does 
not  require  a  clearance  from  ATC;  and 
deleting  the  20-  to  25-mile  area  north 
and  south  of  the  TCA.  The  three 
concerns  cited  by  the  AAUC  were 
considered  and  discussed  above. 

The  Air  Traffic  Control  Association 
wrote,  objecting  to  the  use  of  streets  to 
delineate  boundaries  and  preferred  a 
more  generic  TCA  design.  Streets  may 
be  difficult  to  identify;  therefore,  the 
potential  exists  for  pilots  to  become 
confused. 

Due  to  the  terrain  and  the  specific 
type  of  operations  around  the  Phoenix 
area,  a  generic  TCA  design  was  not 
feasible.  Furthermore,  in  designing  the 
Phoenix  TCA.  the  FAA  adopted  the 


landmarks  recommended  by  the  AAUC 
These  are  prominent  roads  and  other 
features,  and  through  aerial  observation 
it  was  determined  that  they  are  easily 
identifiable. 

The  aviation  director  representing  the 
City  of  Phoenix  wrote  requesting  that 
the  western  boundary  of  Area  B  be 
realigned  to  coincide  with  El  Mirage 
Road.  This  change  was  requested  so 
that  previous  noise  abatement 
agreements  between  the  cities  of 
Phoenix  and  Goodyear  can  be 
maintained. 

The  FAA  believes  that  El  Mirage 
Road  is  not  a  sufficiently  prominent 
landmark:  therefore,  it  would  not  be 
suitable  to  delineate  a  boundary. 
However,  by  letter  of  agreement,  we  will 
ensure  that  noise  abatement  objectives 
are  accommodated. 

Several  commenters  requested  that 
the  FAA  rescind  the  Special  Use 
Airspace  of  FAR  part  93,  subpart  E 
(Luke  Corridor)  stating  that  it  would  no 
longer  be  needed  with  the  establishment 
of  the  TCA. 

FAR  part  93,  subpart  E  procedures 
were  designed  to  segregate  uncontrolled 
VFR  aircraft  operating  along  V-16  from 
military  turbojet  aircraft  operating  from/ 
to  Luke  AFB.  This  procedure  restricts 
uncontrolled  VFR  aircraft  to  altitudes  at 
and  below  2.000  feet  MSL  and  at  and 
above  5,500  feet  MSL  With  the 
implementation  of  the  Phoenix  TCA,  it  is 
now  a  requirement  for  most  aircraft 
operating  within  30  nautical  miles  of  the 
primary  airport  to  be  equipped  with  a 
Mode  C  transponder.  Revocation  of 
subpart  E  (Luke  Corridor),  part  93— VOR 
Federal  Airway  No.  16,  Phoenix,  AZ.  is 
being  accomplished  by  a  separate 
rulemaking  action  from  the 
establishment  of  the  Phoenix  TCA.  The 
subpart  E  procedure  will  be  revoked 
concurrently  with  the  establishment  of 
the  Phoenix  TCA. 

The  Aircraft  Owners  and  Pilots 
Association  (AOPA)  wrote  requesting 
that  the  FAA  Install  a  very  high 
frequency  omni-directional  radio  range 
and  tactical  air  navigational  aid 
(VORTAC)  on  the  airport,  establish  a  » 
VFR  special  use  airspace  corridor,  and 
delete  the  20-  to  25-mile  arcs  (between 
8,000  to  10,000  feet  MSL)  before 
implementing  the  Phoenix  TCA.  Further. 
AOPA  stated  that  the  Phoenix  TCA 
design  suggests  a  general  lack  of 
appreciation  for  the  airspace 
requirements  and  user  needs.  The 
AOPA  noted  that  the  TCA  encroaches 
on  certain  ATA  airspace  (Glendale 
Municipal,  Phoenix-Goodyear 
Municipal,  Scottsdale  Municipal,  Falcon 
Field),  and  that  the  FAA  failed  to 
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rescind  the  Special  Use  Airspace  of  FAR 
part  93.  subpart  E  (Luke  Corridor). 

Most  of  the  AOPA's  concerns  have 
been  addressed  above.  The  FAA 
worked  closely  with  the  AAUC  in 
designing  the  Phoenix  TCA  and 
considered  all  eser's  needs  before 
developing  the  final  design.  Except  for 
Clendale  Municipal  Airport,  the  upper 
altitude  limits  of  the  ATA's  at  the 
airports  cited  by  AOPA  have  been 
delegated  to  Phoenix  Terminal  Radar 
Approach  Control  by  letter  of 
agreement. 

The  State  of  Montana's  Department  of 
Commerce,  aeronautics  division  wrote 
requesting  the  FAA  to  incorporate  the 
AOPA's  suggestions  in  the  f^nal  design 
of  the  TCA. 

The  airport  director  representing  the 
City  of  Mesa  and  the  ScotUdaie  PiloU 
and  Aviation  Association  wrote 
commending  the  FAA  for  incorporating 
user  groups  and  individual  concerns  is 
the  Phoenix  TCA  design.  However,  they 
feel  that  the  20-  to  25-niile  arcs  are  not 
justified.  Alsa  a  "funneling"  effect 
between  southbound  aircraft  departing 
Falcon  Tield  Airport  and  aircraft 
circumnavigating  the  TCA  will  be 
created  unless  either  the  Gilbert  Road 
boundary  or  the  Williams  1  MOA 
boundaries  are  realigned. 

The  FAA  believes  that  a  sufficient 
amount  of  airspace  exists  to 
accommodate  aircraft  wishing  to 
circumnavigate  the  eastern  edge  of  the 
TCA  and  VFR  aircraft  departing 
southbound. 

The  McDonnell  Douglas  l-Ielicopter 
Company  (MDHC)  wrote  with  the 
following  requests:  Eliminate  the  20-  to 
25-miIe  arc  (aooo  to  10,000  feet  MSL)  by 
requiring  air  carriers  to  accept 
accelerated  climb  procedures  or  to 
allow  them  to  exit  through  the  TCA 
lateral  boundaries;  relocate  the  Salt 
River  VOR  to  the  Sky  Harbor 
International  Airport  field:  maintain  a 
list  of  Biltmore  transition  route 
"tumaways"  and  reconsider  a  VFR 
corridor  concept  if  this  is  a  significant 
amount:  negotiate  a  letter  of  agreement 
providing  MDHC  with  a  test  area  and 
issue  a  Mode  "C"  authorization  for 
certain  operations. 

Most  of  MDHCs  requests  have  been 
previously  discussed.  MDI^C  operations 
can  be  accommodated  through  a  letter 
of  agreement  with  the  Phoenix 
TRACON.  Also,  authorization  to  deviate 
from  the  Mode  C  transponder  rule  are 
granted  by  the  facility  having  ATC 
jurisdiction  in  the  local  area. 

One  commenter  Wrote  requesting  a 
"V"  shaped  TCA  leading  into  the  ends 
of  the  primary  airport  runways  at  a 
three  degree  angle  fbrming  a  corridor 
approach/departure  path. 


The  primary  concern  in  any  proposed 
TCA  action  is  to  provide  the  highest 
degree  of  safety  while  presening  the 
most  efficient  use  of  the  avuiiable 
terminal  airspace.  White  corridors  do 
provide  a  degree  of  safety  to  aircraft 
arriving  and  departing  terminal  areas, 
they  do  not  provide  adequate  and/or 
sufficient  airspade  required  to 
effectively  vector  and  sequence  the  vast 
number  of  aircraft  served  in  major 
terminals  today.  The  use  of  corridors 
would  result  in  a  drop  in  the  capacity  for 
most  terminal  areas  because  of  the 
different  performance  characteristics  of 
aircraft. 

The  Air  Transport  Association  of 
American  wrote  in  support  of  a  TCA  at 
the  Phoenix  Sky  Harbor  International 
Airport  and  concurred  with  the  TCA 
design. 

The  Air  Line  Pilots  Association 
(ALPA)  wrote  in  support  of 
establishment  of  a  TCA  at  the  Phoenix 
Sky  Harbor  International  Airport  but 
opposed  the  TCA  configuration.  ALPA 
stated  that  while  the  use  of  landmarks 
such  as  streets  to  delineate  boundaries 
accommodated  local  pilots,  it  leaves 
every  other  pilot  in  a  quandary.  ALPA 
believes  there  is  no  substitute  for  a 
NAVAID  on  the  airport  in  defining  the 
TCA.  Also,  it  stated  that  the  lateral 
extention  of  25  miles  will  not  ensure  that 
all  aircraft  departing  will  be  contained 
in  the  TCA  during  hot  weather. 

The  lateral  limits  of  TCA's  are 
normally  described  by  geographic 
coordinates  or  other  appropriate 
references  that  are  easily  discemable. 
The  FAA  believes  that  the  landmarks 
chosen  to  delineate  the  Phoenix  TCA 
boundaries  are  sufficiently  prominent 
and.  therefore,  easily  identifiable.  As 
noted  previously,  TCA  boundaries 
based  on  a  circular  configuration  would 
not  necessarily  be  aligned  with 
prominent  terrain  features  easily 
discemable  from  the  air,  thus  presenting 
pilots  not  locally  based  with  a  situation 
similar  to  that  where  streets  are  used  to 
delineate  the  boundaries.  Adequate 
ground  references  exist  in  the  Phoenix 
area  to  enable  pilots  to  navigate  around 
the  TCA  if  desired.  Additionally,  the 
Salt  River  VORTAC  located 
approximately  six  aules  east  of  the 
Phoenix  Sky  Harbor  Airport  serves  as  a 
navigational  aid  for  pilots  desiring  to 
circumnavigate  the  TCA.  Completion  of 
the  planned  installation  of  a  VOR/DME 
facility  near  the  Phoenix  Sky  Harbor 
International  Airport  will  provide  pilots 
with  an  additional  aid  for  navigating  in 
the  Phoenix  area.  The  remainder  of 
ALPA's  cbncems  have  been  addressed 
in  previous  para^vphs. 

The  Arizona  F^ots  Association  (APA) 
wrote  In  opposition  to  the  Phoenix  TCA 


design  and  suggested  the  following  be 
included  in  the  final  TCA  design:  create 
VFR  special  use  airspace  corridor, 
install  a  VORTAC  on  Phoenix  Sky 
Harbor  International  Airport  field  before 
TCA  implementation:  eliminate  the  20- 
to  25-mile  arcs  north  and  south  of  the 
primary  airport:  eliminate  the  southern 
portion  of  Area  C  between  Guadalupe 
Road  and  Chandler  Boulevard  to 
accommodate  Chandler  Municipal 
Airport:  revise  Area  B  to  accommodate 
the  ATA  of  Phoenix-Coodyear 
Municipal  and  Clendale  Municipal 
Airports;  modify  the  northwestern 
boundary  to  exclude  airspace  currently 
under  control  of  Luke  AFB:  exclude  the 
ATA's  of  Scottsdale  Municipal  and 
Falcon  Field  Airports:  make  provisions 
for  Williams  AFB  aircraft  that  routinely 
penetrate  TCA  airspace:  rescind  the 
Luke  Corridor,  and  incorporate  user 
comments. 

The  only  suggestion  made  by  the  APA 
that  has  not  been  previously  addressed 
is  the  statement  concerning  Williams 
AFB  aircraft.  Military  aircraft  operating 
in  and  around  the  traffic  pattern  at 
WiUiams  AFB  are  contained  within  the 
Military  Operations  Area  (MOA)  which 
is  excluded  from  the  TCA  design. 
Military  aircraft  that  wish  to  penetrate 
the  TCA  must  have  prior  approval 

The  Soaring  Society  (SSA)  of  America 
wrote  stating  that  user  forums  in 
developing  the  Phoenix  TCA  were 
positive  and  productive.  The  SSA 
believes  that  this  is  reflected  in  the 
Phoenix  TCA  design  which  contains  a 
variety  of  AAUC  recommendations.  The 
SSA  also  feels  that  revisions  to  the  TCA 
design  are  necessary  in  the  interest  of 
safety  and  operational  efficiency.  Those 
revisions  are:  Delete  airspace  from 
Areas  D  and  E:  use  El  Mirage  Road 
north  of  the  Gila  River  as  the  boundary 
between  TCA  segments  B  and  G  and 
between  B-1  and  G;  and  delete  TCA 
segments  H  and  I. 

The  FAA  deleted  airspace  as 
suggested  by  the  SSA  in  Areas  D  and  E. 
The  other  two  suggestions  mentioned  by 
the  SSA  have  been  previously 
addressed. 

The  Rule 

This  an^endment  to  part  71  of  the 
Federal  Aviation  Regulations  designates 
a  Terminal  Control  Area  (TCA)  at  the 
Phoenix  Sky  Harbor  International 
Airport  AZ.  The  TCA  accommodates 
current  traffic  flows  and  provides  a 
greater  degree  of  safety  in  luiown  areas 
of  congestion  involving  controlled  IFR 
and  uncontrolled  VFR  flights.  ^ 

Consequently,  the  FAA  has  determined 
that  establishment  of  a  TCA  at  Phoenix 
Sky  Harbor  Intematiortal  Airport  is  in 


^ 
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the  interest  of  flight  safety  and  will 
result  in  a  greater  degree  of  protection 
for  the  largest  number  of  air  passengers 
using  that  terminal  area.  Phoenix  Sky 
Harbor  International  Airport  is  currently 
served  by  an  ARSA  which  is  rescinded 
tvith  the  establishment  of  this  TCA. 

Regulatory  Evaluatioa  Sununary 

The  FAA  is  required  to  assess  the 

benefits  and  costs  of  each  rulemaking 
action  to  ensure  that  the  public  is  not 
burdened  with  rules  having  costs  which 
outweigh  benefits.  This  section  contains 
an  analysis  which  quantifies,  to  the 
maximum  possible  extent  the  costs  and 
benefits  of  establishing  a  TCA  at 
Phoenix.  KL 

This  final  rule  is  intended  to  lower  the 
likelihood  of  midair  collisions  by 
increasing  the  capability  of  the  ATC 
system  to  separate  all  aircraft  in 
terminal  airspace  around  the  Phoenix 
Sky  Harbor  International  Airport.  This 
action  was  prompted  by  data  indicating 
that  a  high  percentage  of  near  midair 
collisions  reported  to  the  FAA  in 
terminal  areas  involve  VFR  aircraft  that 
are  not  required  to  be  under  the  control 
of  ATC.  Thus,  the  overall  objective  of 
this  rule  is  to  substcmtially  increase 
safety  while  accommodating  the 
legitimate  concerns  of  airspace  users. 

Costs-Benefits  Analysis 

a.  Costs 

The  FAA  estimates  the  total  cost 
expected  to  accrue  from  implementation 
of  this  rule  to  be  $881,000  (discounted.  15 
years)  in  1987  dollars.  Approximately 
$471,000  (discounted)  or  53  percent  of 
the  total  estimated  costs  will  be 
incurred  by  the  FAA  primarily  for 
additional  equipment.  The  remaining 
costs  will  be  Incurred  by  small  general 
aviation  (GA)  aircraft  operators  who 
will  be  required  under  tills  rule  to  equip 
their  aircraft  with  Mode  C  transponders 
sooner  than  they  would  have  for  the 
former  Phoenix  ARSA  under  the 
previous  FAA  rule:  'Transponder  With 
Automatic  Altitude  Reporting  Capability 
Requirement  (Mode  C)"  (53  FR  23356, 
June  21, 1988).  This  rule  will  be 
implemented  in  two  phases  Phase  L 
which  began  on  July  1  1989  requires  a 
transponder  with  Mode  C  at  and  above 
104)00  feet  MSL  and  in  the  vicinity  (30 
nautical  miles)  of  TCA  primary  akports. 
There  are  currently  28  TCA  s. 

Phase  II  will  implement  a  transponder 
with  Mode  C  requirement  in  ihe 
airspace  in  the  vicinity  llO  nautscai 
miles  I  of  ARSA  pnmar>  airports  Phase 
n  becomes  aiJectlve  on  December  30, 
199a  and  wli]  a^ect  over  135  ARSA's. 
Also  in  Phase  IL  a  transponder  with 
Mode  C  nvill  be  required  at  other 


designated  airports  for  which  either  a 
TCA  or  ARSA  has  not  been  adopted. 
Consequently,  most  aircraft  without 
Mode  C  transponders  will  need  ATC 
authorization  to  fly  within  30  nautical 
miles  of  a  TCA  primary  airport,  within 
10  nautical  miles  of  an  ARSA  primary 
airport  or  within  controlled  airspace  of 
other  designated  airports  that  will  also 
require  Mode  C  transponders. 

Thus,  in  evalu8tior\.  as  well  as  the 
Mode  C  rule,  assumes  that  all  operators 
of  aircraft  wunout  Mode  C  wrill  acquire 
such  equipment  rather  than 
circumnavigate  the  subject  airport.  The 
only  aircraft  without  this  equipment  will 
be  aircraft  without  electrical  systems  or 
otiiers  authorized  by  ATC  Costs  to 
these  types  of  aircraft  operators  have 
already  been  accounted  for  by  the  Mode 
C  rule.  As  &  .nesuit.  aircraft  operators 
affected  by  this  rule  will  only  incur  the 
opportunity  cost  of  capital  necessary  for 
them  to  acquire,  install  and  maintafai 
Mode  C  transponders  one  year  earlier 
than  they  will  be  required  to  do  so  in 
accordance  with  Phase  II  of  the  Mode  C 
rule.  (Note:  Initially,  the  date  of 
implementation  was  expected  to  be  June 
1980.  The  regulatory  evaluation  that  was 
prepared  for  the  NPRM  assumed  that 
GA  aircraft  would  incur  the  opportunity 
cost  of  installing  the  required  avionics 
one  and  a  half  years  eartier  than  they 
would  under  the  Mode  C  rule  (]une 
ige9-December  1990).  However,  since 
Uie  publication  of  die  regulatory 
evaluation  for  the  NPRM,  the  date  of 
implementation  of  the  final  rule  was 
moved  back  to  November  1969.  Thus. 
GA  aircraft  operators  would  have  to 
purchase  the  required  avionics  one  year 
earlier  rather  than  one  and  a  half  years 
and  this  evaluation  for  the  final  nde  has 
changed  accordingly.) 

b.  Benefits 

This  final  rule  is  expected  to  generate 
potential  l>enefits  primarily  in  the  form 
of  enhanced  safety  to  the  aviation 
community  and  the  flying  public.  Such 
safety,  for  instance,  will  take  the  form  of 
reduced  casualty  losses  (namely, 
aviation  fatalitiei  and  property  danaae) 
resulting  from  a  lowered  likelihood  of 
midair  collisions  because  of  inoraued 
positive  control  in  airspace  to  be 
established  by  the  TCA.  In  addition, 
potential  benefits  are  expected  to  accrue 
in  the  form  of  improved  operational 
efficiency  on  the  part  of  FAA  air  traffic 
controllers. 

Ordinarily,  the  potential  benefits  of 
this  rule  would  be  the  induction  in  die 
probablUty  of  midair  coliistons  resulting 
from  converting  the  former  ARSA  to  a 
TCA.  However,  because  of  the  recent 
Mods  C  role  (and  to  aoois  extent  die 
rule  for  Traffic  Alert  and  Collision 


Avoidance  System  (TCAS).  54  FR  94a 
January  ia  1989).  the  number  of 
potential  midair  collisions  avoided  by 
this  rule  Is  expected  to  be  significantly 
lower.  Nevertheless,  this  TCA  rule  is 
still  expected  to  accrue  benefits  in  terms 
of  enhanced  safety,  though  on  a  much 
smaller  scale. 

This  point  can  be  illustrated  with  the 
use  of  statistical  models  based  on  actual 
and  projected  critical  near  midair 
collision  (NMAC)  Incidents  in  lieu  of 
actual  midair  collisions.  (A  critical 
NMAC  is  an  event  involving  two  aircraft 
coming  within  100  feet  of  each  other  the 
fact  that  they  do  not  collide  is  not  due  to 
an  action  on  the  pert  of  either  pilot  but 
rather,  is  due  purely  to  chance.)  Since 
midair  collisions  involving  part  135 
aircraft  and  especially  part  121  aircraft 
are  rare,  the  use  of  critical  NMACs  will 
serve  to  illustrate,  to  some  degree,  the 
potential  improvements  in  sviation 
safety  from  implementing  this  rule. 

Simple  regreiwion  analyses  were 
prepared  for  this  evaluation  which 
focused  on  critical  NMACs  and  aircraft 
operations  in  the  23  existing  TCA's  and 
in  a  random  sample  of  23  of  the  existing 
79  ARSA's  (as  of  1988  and  19B7).  The 
results  of  these  analyses  indicated  that 
TCA's  have  approximately  68  percent 
fewer  critical  NMACs  annually,  on 
average,  than  ARSA's.  While  diere  is  no 
demonstrated  relationship  between 
NMACs  and  actual  midair  collisions, 
the  lower  NMAC  rate  does  indicate 
more  efficient  separation  of  aircraft  in 
congested  airspace. 

As  the  result  of  these  findings,  if  the 
former  Phoenix  ARSA  had  remained 
intact  (and  the  recent  Mode  C  and 
TCAS  rules  were  not  in  effect),  die 
Phoenix  Terminal  Area  would  be 
expected  to  experience  approximately 
2.7  critical  NMACs  annually  (or  41 
critical  NMACs  over  the  next  IS  years). 
Due  to  the  new  TCA,  however,  diis 
figure  could  be  reduced  to 
approximately  a9  critical  NMACs 
annually  (or  13  critical  NMACs  over  the 
next  15  years).  Thus,  over  the  next  15 
years,  this  rule  could  result  in  a 
reduction  of  approximately  28  critical 
NMACs.  However,  it  is  important  to 
note  that  many,  if  not  most  of  these 
potential  critical  NMACs  will  never 
matertalite  as  pndlcted  primarily 
because  ci  the  Mode  C  rule  and,  to  some 
extent  die  TCAS  rale. 

According  to  Aiaae  n  of  die  Mode  C 
rule,  all  aircraft  operating  within  10 
nautical  miles  (exicept  for  flights  below 
tiie  outer  5-mile  "shelf')  of  an  ARSA 
primary  airport  must  be  equipped  with  a 
Mode  C  Transponder.  Phase  I  of  the 
Mode  C  nile  requires,  as  of  July  19ea 
alitTaft  operating  within  SO  nautical 
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mile*  of  ■  TCA  to  be  equipped  wtdi  ■ 
Mode  C  Truispoader.  Theee 
requircmentg  are  expected  to 
significantiy  reduce  the  risk  of  midair 
collision*  te  ARSA't  oad  TCA's.  For  this 
reason,  the  primary  safety  benefit  of  this 
rule  to  create  a  TCA  in  1989  at  Phoenix 
is  that  the  safety  enhancements  of  the 
Mode  C  and  TCAS  requirements  will 
occur  one  year  earlier  than  they 
otherwise  would  be  expected  withoot 
this  rule.  A  second  safety  benefit  will  be 
in  terms  of  the  lowered  Uketihood  of 
midair  collisions  as  a  result  of 
expanding  the  lateral  boundaries  of 
mandatory  ATC  by  20  nautical  miles 
due  to  the  replacement  of  the  Phoenix 
ARSA  with  the  new  TCA. 

The  safety  benefits  of  the 
estabhshment  of  a  new  TCA,  while 
positive,  will  be  less  than  woold 
otherwise  accrue  in  the  absence  of  the 
Mode  C  and  TCAS  rules.  Since  this  TCA 
rule  essentially  extends  the  effects  of 
the  Mode  C  rule,  virtually  all  of  its 
potential  safety  benefits  are  assumed  to 
be  part  of  that  rule.  Such  benefits  cannot 
be  estimated  separately  and,  therefore, 
are  considered  to  be  inextricably  linked 
primarily  to  the  Mode  C  rule.  Over  a  15- 
year  period,  the  Mode  C  rule  is  expected 
to  generate  total  potential  safety 
benefits  of  $344  million  (discounted,  in 
1987  dollars).  (The  Mode  C  rule  benefits 
estimate  of  $310  miUion  for  10  years  has 
been  adjusted  to  a  15-year  period  for  the 
purpose  of  comparability  with  the  TCAS 
rule  and  other  FAA  rulemaking  actions.) 
It  is  important  to  note  that  part  of  these 
potential  safety  benefits  are  attributed 
to  the  TCAS  rule.  Thus,  the  potential 
safety  benefits  of  this  TCA  ru.'e  and  the 
Mode  C  and  TCAS  rules  are  considered 
to  be  inextricably  linked. 

Another  potential  l>enefit  of  this  rule 
mil  be  improved  operational  efficiency 
on  the  part  of  FAA  air  traffic  controllers. 
Under  this  TCA  rule.  Mode  C 
Transponder  requirements  are  expected 
to  ease  controller  workload  per  aircraft 
being  controlled  because  of  the 
reduction  in  radio  communications.  It 
will  also  make  potential  traffic  conflicts 
more  readily  apparent  to  the  controller. 
As  the  result  (rf  improved  operational 
efficiency,  the  impact  of  the  controller 
workload  iiacreased  by  separation 
requirements  in  the  new  TCA  will  be 
somewhat  offset  because  of  the 
controller's  ability  to  adjust  the  volume 
of  VFR  traffic  in  any  givm  portion  of  the 
TCA. 

Improved  operational  efficiency 
should  generate  other  types  of  benefits 
in  the  form  of  significant  reductions  in 
the  number  of  VFR  aircraft  requests 
denied  and  VFR  aircraft  delayed  during 
busy  periods.  As  the  result  of  converting 


the  former  Phoenix  AKSA  to  a  TCA,  the 
improved  operational  efficiency  tvili 
accrue  because  of  the  availabiftty  of 
additional  air  traffic  conlrolter*.  If  the 
former  Phoenix  ARSA  had  remained 
intact,  such  air  traffic  personnel  would 
not  be  required.  Therefore,  potential 
benefits  of  improved  operational 
efficiency,  which  are  not  considered  to 
be  quantifiable  in  monetary  terms  in  this 
evaluation,  are  attributed  to  this  TCA 
final  rule  rather  than  either  the  Mode  C 
rule  or  TCAS  rule. 

c  Comparison  of  Benefits  and  Costs 

The  total  cost  that  will  accrue  from 
implementation  of  this  rule  is  estimated 
to  be  $881,000  (discounted  in  1987 
dollars).  Approximately  47  percent  of 
this  total  cost  estimate  will  fall  on  those 
GA  aircraft  operators  without  Mode  C 
Transponders  in  the  form  of  opportunity 
costs  by  requiring  them  to  acquire  such 
avionics  equipment,  including 
maintenance,  one  ]rear  sooner  than  they 
otherwise  would  under  the  status  quo. 
The  tjrpical  ind>wtdual  GA  aircraft 
operator  impa^ted-will  incur  an 
estimated  one-time  cost  ranging  from 
$86  to  $191  (discounted)  under  this  rule. 
(As  the  result  of  the  opportunity  cost 
concept,  the  derivation  of  these  cost 
estimates  are  too  complex  to  discuss 
briefly.  Therefore,  the  reader  should 
refer  to  the  detailed  regulatory 
evaluation,  which  is  contained  in  the 
docket,  for  a  full  explanation  of  the 
method  by  which  these  cost  estimates 
were  derived.) 

The  potential  benefits  of  this  rule  will 
be  the  lowered  likelihood  of  midair 
collisions  from  the  conversion  of  the 
former  ARSA  to  a  TCA.  The  number  of 
midair  collisions  avoided  and  their 
respective  monetary  values  cannot  be 
estimated  for  this  TCA  nde  independent 
of  the  Mode  C  and  TCAS  rules: 
however,  the  FAA  believes  that  the  risk 
will  be  substantially  reduced.  An  FAA 
analysis  prepared  for  this  evaluation, 
however,  has  shown  that  critical  near 
midair  collisions  occur  approximately 
two-thirds  less  frequently  in  a  TCA  than 
in  an  ARSA.  The  FAA  beUeves  that 
even  after  the  aviation  community 
complies  with  the  Mode  C  and  TCAS 
rules,  locations  converting  frmn  ARSA's 
to  TCA's  will  continue  to  experience 
reduced  critical  NMACs.  In  addition, 
this  rule  will  generate  improved 
operational  efficiency  benefits  on  the 
part  of  FAA  air  traffic  controllers, 
though  they  are  not  considered  to  be 
quantifiable  in  monetary  terms. 

Clearly,  in  view  of  the  cost  of 
comphance  relative  to  the  significant 
reduction  in  the  likelihood  of  midair 
collisions  as  well  as  improved 
operational  efficiency  in  the  Phoenix 


Termind  Area,  the  FAA  firmly  beKcvea 
this  rale  i*  cost-beneficial. 

The  Regulatory  Evaluation  that  has 
been  placed  hi  the  docket  contains 
additional  detailed  information  related 
to  the  costs  and  benefits  that  are 
expected  to  accrue  from  the 
impIemeoMtion  of  this  final  rule. 

Final  Regulatory  Flexibility 
Delefminadon 

'  The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  which 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  small  entities  which  could  be 
potentially  affected  by  the 
implementation  of  this  rule  are 
unscheduled  operators  of  aircraft  for 
hire  who  own  nine  or  fewer  aircraft. 

Virtually  all  of  the  aircraft  operators 
impacted  by  this  rule  will  be  those  who 
acquire  Mode  C  transponder  capablUty. 
The  FAA  believes  that  all  unscheduled 
aircraft  operators  (namely,  air  taxi 
operators)  potentially  impacted  by  this 
rule  already  have  Mode  C  transponders 
due  to  the  fact  that  such  operators  fly 
regularly  in  or  near  airports  where  radar 
epproadi  control  service  has  been 
established.  Even  if  some  of  these 
operators  were  to  acquire,  install,  and 
maintain  Mode  C  transponders,  the  cost 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  them. 
The  annual  FAA  threshold  for 
significant  economic  impact  is  $3,700 
(1987  dollars)  for  a  small  entity. 
According  to  FAA  Order  2100.14A 
(Regiilatory  Flexibility  Criteria  and 
Guidance),  the  definition  of  a  small 
entity,  in  terms  of  an  air  taxi  operator,  is 
one  with  nine  aircraft  owned,  but  not 
necessarily  operated. 

If  we  were  to  assume  that  a  particular 
aircraft  operator  had  nine  aircraft 
without  transponders,  then  the  annual 
one-time  cost  per  impacted  aircraft 
would  be  approximately  $210 
(undiscounted,  for  the  purpose  of 
comparability  with  the  figure  of  $3,700). 
The  total  annual  one-time  cost  per  small 
entity  would  amount  to  an  estimated 
$1,890.  Thus,  the  annual  worst  case  cost 
for  a  small  entity  would  fall  far  below 
the  FAA's  annual  threshold  of  $3,700. 
Therefore,  the  FAA  believes  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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International  Ttade  impact  Assessment 

This  final  rule  will  neither  have  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  have  an  effect  on  the 
sate  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
rule  will  only  potentially  impact  small 
GA  aircraft  operators  without  Mode  C 
and  not  aircraft  manufacturers.  The 
average  cost  of  acquiring  Mode  C 
capability  is  estimated  to  range  from 
$900  (to  upgrade  from  a  Mode  A 
transponder)  to  $2,000  (to  acquire  a 
Mode  C  transponder  without  having  a 
Mode  A  transponder).  The  cost  of 
acquiring  Mode  C  capability  is  not 
considered  to  be  high  enough  to 
discourage  potential  buyers  of  small  GA 
airplanes. 

Federalism  Implications 

This  regulation  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  preparation 
of  a  Federalism  assessment  is  not 
warranted.!  1 

Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  regulation  (1)  is  not 
a  "major  rule"  under  Executive  Order 
12291;  and  (2)  is  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  PR  11034;  February  28, 
1979).  It  is  certified  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Terminal  control 
areas.  Airport  radar  service  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
executive  Order  10854;  48  U.S.C  106(g) 
(Revised  Pub.  L  97-446.  )anuary  12, 1983):  14 
CFR  11.89. 


171.403    (Amendadl 

2.  Section  71.403  is  amended  as 
follows: 

Pboeaix.  AZ  |New| 

Primary  Airport 

Phoenix  Sky  Harbor  International  Airport 

(lat.  33'26'10'  N.,  long.  112'00'32'  W.) 
Phoenix  Sky  Harbor  International  Airport 

Runway  BR  Initrament  Landing  Sysletn 

(ILS)  Localizer  Antenna  (lat.  33'25'52'  N.. 

long,  lll'sg*!!*  W.) 
Salt  River  VORTAC  (SRP)  (lat.  33'25'53'  N., 

long.  111*53'17'  W.) 

Boundaries 

Area  A  That  airspace  extending  upward 
from  the  surface  to  and  including  10.000  feet 
MSL  within  the  area  t>ounded  on  the  north  by 
a  point  at  lat.  33'30'34"  N..  long.  n2'10'0S" 
W.,  (intersection  of  51st  Avenue  and 
Caoielback  Road)  extending  eazt  along 
Camelback  Road  until  a  poi.it  at  lal.33'30'07" 
N..  long.  111*53'26"  W.,  (intersection  of 
Camelback  Road  and  Pima/Price  Road),  on 
the  east  by  Pima/Price  Road  until  a  point  at 
lat.  33*21  49"  N..  long.  111'53'34"  W..  (Pima/ 
Price  Road  and  Guadalupe  Road),  on  the 
south  by  Guadalupe  Road  to  a  point  at  lat. 
33*21'50"  N.,  long.  111*5805"  W.,  (intersection 
of  Guadalupe  Road  and  Interstate  10)  direct 
to  a  point  at  lat.  33*Z>1'48"  N..  long.  112'06'27" 
W..  direct  to  a  point  at  lat.  33'21'46"  N..  long. 
112*1008"  W.,  on  the  west  by  51st  Avenue  to 
the  point  of  beginning. 

Area  B.  That  airspace  extending 
upwardfrom  3.000  feet  MSL  to  and  including 
10,000  feet  MSL  within  an  area  tmunded  on 
the  north  by  a  point  at  lat.  33*30'29"  N.,  long. 
112'21'28 '  W..  (intersection  of  Litchfield  Road 
and  Camelback  Road)  extending  east  on 
Camelback  Road  to  a  point  at  lat.  33*3034" 
N..  long.  112'10'05 '  W..  (Camelback  Road  and 
Slst  Avenue),  on  the  east  by  Slst  Avenue  to  a 
point  at  lat.  33*21 '46 '  N.,  long.  112*10'06"  W.. 
east  to  a  point  at  lat.  33*21 '48 '  N.,  long. 
112°06'27 '  W..  south  to  a  point  at  lat 
33*1818"  N.,  long.  112*06'27"  W..  on  the  south 
by  an  extension  of  Chandler  Boulevard 
extending  west  to  a  point  at  lat.  33*1818"  N., 
long.  112°21'26"  W.,  on  the  west  by  Utchfield 
Road  and  an  extension  of  LitchBeld  Road  to 
the  point  of  l>eginning.  excluding  that 
airspace  west  of  the  Gila  River. 

Area  B-1.  That  airspace  extending  upward 
from  4.000  feet  MSL  to  and  including  10,000 
feet  MSL  within  an  area  bounded  by  a  point 
beginning  at  the  intersection  of  the  Cila  River 
and  an  extension  of  Chandler  Boulevard  at 
lat.  33*1818"  N..  long.  112*1200"  W.. 
extending  west  on  an  extension  of  Chandler 
Boulevard  to  a  point  at  lat.  33*18'18"  N.,  long. 
112'21'28'  W.,  extending  north  along  an 
extension  of  Litchfield  Road  and  Litchfield 
Road  until  intercepting  the  Cila  River 
extending  southeast  along  the  Gila  River  to 
the  point  of  t>eginning. 

Area  C.  That  airspace  extending  upward 
from  3,000  feet  MSL  with  the  airspace 
l)ounded  on  the  north  by  a  point  at  lat. 
33*3218"  N.,  long.  111*53'26  "  W..  (intersection 
of  Indian  Bend  Road  and  Pima/Price  Road) 
east  on  Indian  Bend  Road  and  an  extension 
of  Indian  Bend  Road  until  a  point  at  lat 
33''32'20"  N..  long.  111*4720 '  W.,  (extension 
of  Indian  Bend  Road  intercepts  Gilt>ert  Road), 


on  the  east  by  Gilbert  Road  and  an  extension 
of  Gilbert  Road  to  a  point  at  lat.  33*irir  N.. 
k>ng.  111'4r20"  W..  (extension  of  Gilbert 
Road  intercepts  Chandler  Boulevard)  on  the 
south  by  Chandler  Boulevard  to  a  point  at  lat. 
33*iri9"  N..  kmg.  lll'SBir  W.  (intersection 
of  Chandler  Boulevard  and  Interstate  10).  on 
the  west  by  interstate  10  to  a  point  at  lat. 
33*21'50"  N..  long.  111*5806"  W..  (the 
intersection  of  Guadalupe  Road  and 
Interstate  10)  then  east  on  Guadalupe  Road  to 
a  point  at  lat.  33*2149"  N..  long.  111'53'34" 
W..  (intersection  of  Guadalupe  road  and 
Pima/Prtce  Road),  then  north  on  Pima/Price 
Road  until  the  point  of  l)eginning. 

Area  0.  That  airspace  extending  upward 
from  4.000  feel  MSL  to  and  including  10.000 
feet  MSL  within  an  area  bounded  by  a  point 
at  lat.  33*38'35"  N..  long.  112'13'35'  W.. 
extending  east  on  Thunderbird  Road  and 
Cactus  Road  and  an  extension  of  Cactus 
Road  (lat.  33*35'45"  N..  long.  111*38'20"  W.) 
until  intercepting  the  20-mile  arc  from  the  ILS 
localizer  antenna  clockwise  to  the  Williams  1 
MOA  AZ.  lx)undary.  then  south  along  the 
Williams  1  MOA  boundary  until  intersecting 
Riggs  Road  and  an  exiensionof  Riggs  Road, 
extending  west  on  Riggs  Road  and  an 
extension  of  Riggs  Road  to  a  point  at  lat. 
33*1310"  N.,  long.  112'0e  55"  W..  (intersection 
of  Valley  Road  and  Riggs  Road)  north  on 
Valley  Road  to  a  point  at  lat  33*1520"  N.. 
long.  112*10*10"  W..  (intersection  of  Valley 
Road  and  Gila  River)  north  along  Gila  River 
until  intercepting  an  extension  of  Chandler 
Boulevard  at  lat  33*1818"  N..  long.  112*12'00" 
W.,  extending  east  on  an  extension  of 
Chandler  Boulevard  to  a  point  at  lat 
33''18'18"  N..  long.  n2*06'27"  W..  north  to  a 
point  at  lat  33*21'48"  N.,  long.  112*062r'  W, 
east  to  a  point  at  lat  22*21  50 '  N.,  long. 
111*58'05"  W..  (intersection  of  Guadalupe 
Road  and  Interstate  10)  south  on  Interstate  10 
to  a  point  at  lat  33*18'19"  N..  long.  111*5818" 
W.,  (intersection  of  Chandler  Boulvard  and 
Interstate  10)  east  on  Chandler  Boulevard  to 
a  point  at  lat  33*1819"  N..  long.  111*47'20" 
W.,  (intersection  of  Gilbert  Road  and 
Chandler  Boulevard)  north  on  Gilbert  Road 
and  an  extension  of  Gilbert  Roadto  a  point  al 
lat  33"32'20"  N..  long.  111*47"20"  W., 
(intersection  of  Gilbert  Road  and  Indian  Bend 
Road]  west  on  Indian  Bend  Road  to  a  point  at 
lat  33'32'18"  N.,  long.  111*53'26'  W., 
(intersection  of  Indian  Bend  Road  and  Pima/ 
Price  Road)  south  on  Pima/Price  Road  to  a 
point  at  lat.  33*3O'0r'  N..  long.  111*53'28"  W, 
(intersection  of  Camelback  Road  and  Pima/ 
Pride  Road)  west  on  Camelback  Road  to  a 
point  at  lat  33*3027"  N..  long.  112*19'20 "  W.; 
to  lat  33*3534"  N..  long.  112'13'52"  W.,  to  the 
point  of  beginning. 

Area  E.  That  airspace  extending  upward 
from  6.000  feet  MSL  to  and  including  10.000 
feet  MSL  l>eginning  at  a  point  at  lat.  33*42*10" 
N..  long.  112°13  03"  W.,  clockwise  along  the 
20-miIe  arc  of  the  ILS  localizer  antenna  until 
intercepting  an  extension  of  Cactus  Road  (lat 
33*35'45"  N.,  long.  111*38'30"  W).  west  on  an 
extension  of  Cactus  Road  and  Cactus  Road 
and  Thunderbird  Road  until  a  point  at  lat 
33*36'35"  N..  long.  112*13'35"  W..  north  to  the 
point  of  l>eginning. 

Area  F.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  laooo 
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feet  MSL  within  an  area  bounded  by  a  point 
at  lat.  33*1310"  N..  long.  112'09'55 "  W.. 
(intereection  of  Valley  Road  and  Riggt  Road 
and  an  Extension  of  Riggs  Road)  extending 
east  on  an  extension  of  Riggs  Road  and  Riggs 
Road  until  intercepting  the  Williams  1  MOA 
extending  south  along  the  Williams  1  MOA 
boundary  until  intercepting  the  20-mile  arc  of 
the  ILS  localizer  antenna  clockwise  until 
intercepting  a  point  at  lat.  33*07*30"  N..  long. 
112'0e'45"  W..  on  Valley  Road,  north  on 
Valley  Road  until  the  point  of  beginning. 

Area  C.  That  airspace  extending  upward 
from  6.000  feet  MSL  to  and  including  laOOO 
feet  MSL  within  an  area  bounded  by  ■  point 
on  the  25-mile  arc  of  the  ILS  localizer  antenna 
and  Camelback  Road,  east  on  Camelback 
Road  to  a  point  at  lat.  33*3029"  N..  long. 
112*21'26"  W.,  (intersection  of  Camelback 
Road  and  Litchfield  Road)  south  on  Litchfield 
Road  to  a  point  at  lat.  33'iri8"  Nm  long. 
112'21'28"  W..  (intersection  of  Litchfield  Road 


and  an  extension  of  Chandler  Boulevard) 
weat  on  an  extension  of  Chandler  Boulevard 
lo  a  point  on  the  2S-mile  arc  of  the  ILS 
localizer  antenna,  clockwise  until  the  point  of 
beginning. 

Area  H.  Thai  airspace  extending  upward 
from  8.000  feel  MSL  to  and  including  10.000 
feet  MSL  beginning  at  a  point  at  lat.  33*4e'3S" 
N..  long.  112*1600"  W..  clockwise  on  the  2S- 
mile  arc  of  the  ILS  localizer  antenna  lo  the 
Williama  1  MOA.  west  along  the  Williama  1 
MOA  until  intercepting  the  20-mile  arc  of  the 
ILS  localizer  antenna  counlerclockwiae  to  a 
point  at  lat.  33*42 10"  N.  long.  Iiri3'03"  W.. 
extending  northwest  lo  the  point  of 
beginning,  excluding  thai  airspace  between 
Interstate  17  and  the  000*  radial  from  the  Salt 
River  VORTAC. 

Area  i.  That  airspace  extending  upward 
from  aOOO  feet  MSL  to  and  including  10.000 
bet  MSL  within  an  area  bounded  by  a  pdnl 
■t  laL  33*06*40"  N..  hmg.  tll*Be'9r  W,  on  the 


20-mile  arc  of  the  ILS  localizer  antenna 
counterclockwise  to  the  Williama  1  MOA 
aouth  along  Williams  1  MOA  lo  the  25-mile 
arc  of  the  ILS  localizer  antenna  clockwise  lo 
a  point  at  lat.  33*00*35 "  N..  long.  lll'SO-SO" 
W..  (power  Iranamission  line)  north  along  the 
power  transmission  line  lo  the  point  of 
beginning. 

I71J01    (fe    *     Kll 

3.  Section  71.501  is  amended  as 
follows: 

PboMiix  Sky  Haibor  Intematioiial 
Aiiport.  AZ  IRemoved] 

Issued  in  Washingtoa  DC  on  December  6. 
1960. 

Iswae  B.  Bwy. 
Adminutrator. 
|FR  Doc  8»-28880  Filed  12-6-89;  3:42  pm| 
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DEPARTMENT  OF  TRANSPORTATION 

14CFRPart93 

(Docket  Na  260S2.  Amdt  Na  M-«01 

RIN  2120-AC92 

Special  Air  Traffic  Rulee  and  Airport 
Traffic  Pattama;  Ravocatlon  of  VOR 
Federal  Airway  No.  16,  Phoenix,  AZ. 

aqincy:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  Rule:  request  for 
comments. 

summary:  This  action  rescinds  a 
regulation  that  segregated  uncontrolled 
general  aviation  aircraft  from  military 
turbojet  aircraft  operating  under  visual 
flight  rules  (VFR)  within  a  segment  of 
airspace  west  of  Phoenix,  AZ,  south  of 
Luke  Air  Force  Base  (AFB).  and  within 
the  confmes  of  a  portion  of  VOR  Federal 
Airway  No.  16  (V-16).  The  regulation  is 
no  longer  needed  because  the  number  of 
such  aircraft  operations  has  been 
significantly  reduced  and  aircraft  are 
required  to  have  a  transponder  with 
automatic  altitude  reporting  equipment 
(Mode  C  transponder)  in  the  airspace 
within  30  nautical  miles  of  the  Sky 
Harbor  International  Airport  Phoenix. 
AZ.  This  action  is  coincident  with  the 
effective  date  of  the  establishment  of  the 
Phoenix  Terminal  Control  Area  (TCA), 
AZ. 

dates:  Effective  date:  January  11. 1990. 
Comments  must  be  received  on  or 
before  January  11, 1990. 
AOORESSEt:  Comments  may  be  mailed 
or  delivered  in  triplicate  to:  Federal 
Aviation  Administration.  OfHce  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
204],  Docket  No.  26082,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  H.  Steenson,  Air  Traffic  Rules 
Branch,  ATO-230,  Federal  Aviation 
Administration,  600  Independence 
Avenue  SW.,  Washington,  DC  20591. 
telephone  (202)  267-8783. 
SUPPLEMENTARY  INFORMATIOiH 

Comments  Invited 

Even  though  this  rule  is  final, 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
any  portion  of  the  rule.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions. 
Conmiunications  should  identify  the 


regulatory  docket  or  notice  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  26062."  The  post  card  will  be 
date/time  stamped  and  returned  to  the 
commenter.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments. 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs.  Attention:  Public 
Inquiry  Center.  APA-20a  800 
Independence  Avenue  SW.. 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  RequesU  must  identify 
the  docket  number. 

Related  Regulatory  Actioiis 

On  June  21, 1988.  the  FAA  published 
Amendment  No.  91-203,  Transponder 
with  Automatic  Altitude  Reporting       ^ 
Capability  Requirements  (53  FR  23356). " 
That  rule,  in  part  established 
requirements  for  an  aircraft  to  have  an 
operating  transponder  with  automatic 
altitude  reporting  equipment  when 
operating  ivithin  30  nautical  miles  of  a 
TCA-primary  airport  This  airspace  is 
commonly  referred  to  as  a  "Mode  C 
Veil."  Effective  January  11, 1990,  a  TCA 
is  established  at  Phoenix,  AZ  and 
Phoenix  Sky  Harbor  International 
Airport  is  designated  as  the  primary 
airport  within  the  TCA. 

Background 

The  Air  Force  Petition 

By  way  of  letter  dated  June  24. 1987, 
the  ChairmaiwAirspace  and  Support 
Management  Uivision.  U.S.  Air  Force, 
petitioned  the  FAA  to  rescind  subpart  E 
of  part  93.  S  5  93.71  through  93.75.  In  the 
request  the  Chairman  stated  that  the 
existence  of  a  radar  approadi  control 
service  function  at  Luke  AFB  will,  at  the 
least,  provide  a  level  of  safety  equal  to 
that  provided  by  the  regulations  for 
Luke  AFB  aircraft  operating  within  the 
designated  airspace.  In  subsequent 
correspondence,  the  petitioner  stated 
that  the  services  provided  to  Luke  AFB 
aircraft  in  the  designated  airspace,  such 
as  traffic  advisories  and  vectors  around 
nonparticipating  traffic,  also  provide  foe 
the  safety  of  nonparticipating  aircraft  in 
the  affected  air8pace,^and  that  the 
special  air  traffic  ndie  is  no  longer 
needed.  "         '       ^ 


Subpart  E.  Part  H 

Subpart  E  of  part  93  establishes 
special  air  tragic  rules  forpperations  in 
the  vicinity  of  Phoenix.  AZ  and  Luke 
AFB.  AZ.  and  along  a  16-  by  8-mile 
segment  of  V-ie  between  13  and  29 
miles  west  of  Phoenix.  AZ.  Certain 
aircraft  operations  conducted  under 
VFR  must  comply  with  %|Sr  traffic 
procedures  contained  in'that  rule.  These 
procedure  were  designed  to  segregate 
.^incontrolled  general  aviation  aircraft 
operating  along  V-ie  from  military 
turbojet  aircraft  operating  from/to  Luke 
AFE  Spedfically,  military  turbojet 
aircraft  are  restricted  to  altitudes  at  or 
above  2,500  feet  mean  sea  level  (MSL) 
and  at  or  below  5.000  feet  MSL  Other 
aircraft  operations  are  restricted  to 
altitudes  at^  below  2,000  feet  MSL 
and  at  and  above  5,500  feet  MSL 
Aircraft  operating  under  instrument 
flight  rules  (IFR)  are  not  affected  by  the 
regulation. 

FAA  Analysis  of  the  Need  for  Subpart  E. 
Part  93 

At  the  time  the  regulation  was 
established,  neither  a  TCA  nor  an 
airport  radar  service  area  existed  and 
approximately  1,200  military  turbojet 
aircraft  operations  were  conducted  daily 
to/from  Uike  AFB  which  crossed  V-16 
within  the  designated  airspace.  All  of 
these  operations  were  conducted  under 
VFR.  Today,  such  operations  are 
primarily  conducted  under  IFR.  with 
VFR  operations  limited  to  "^ 

approximately  70  per  day. 

Other  safety  improvements  have 
transpired  since  the  rule  was 
established.  The  amount  of  airspace 
under  surveillance  by  air  traffic  control 
(ATC)  radar  systems  has  increased. 
Luke  AFB  now  manages  its  own 
approach  control  function  which 
previously  was  managed  by  the  ATC 
facility  at  Sky  Harbor  Airport.  This 
responsibility  allows  controllers  at  Luke 
AFB  more  time  to  provide  traffic 
advisory  service  to  participating  aircraft 
concerning  uncontrolled  traffic 
operating  in  the  designated  airspace. 
Additionally,  the  aircraft  at  Luke  AFB 
that  would  have  been  most  affected  by 
the  regulation  are  F-15  or  F-16  aircraft 
that  have  sophisticated  airborne  radar 
systems.  Such  radar  systems  are 
capable  of  not  only  detecting  the  range 
and  distance  of  an  aircraft  posing  a 
potential  collision  but  also  the  altitude. 
T^aa,  an  F-15  or  F-16  pilot  is  better  able 
to  avoid  a  collision.  Further,  these 
aircraft  have  extremely  high  ^, 

performance  characteristics  and.in  the 
^  case  of  departing  aircraft  can  quickly    f 
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reach  altitudes  above  those  at  which 
general  aviation  aircraft  operate. 

With  the  implementation  of  the 
Phoenix  TCA.  it  is  now  a  requirement 
for  most  aircraft  operating  within  30 
nautical  miles  of  Sky  Harbor 
International  Airport  to  be  equipped 
with  a  Mode  C  transponder.  Therefore, 
radar  displays  at  ATC  facilities  having 
jurisdiction  over  the  designated  airspace 
will  depict  the  altitudes  of  detected 
uncontrolled  aircraft  With  this  altitude 
information,  controllers  are  better  able 
to  assist  pilots  in  avoiding  uncontrolled 
aircraft. 

Based  on  the  foregoing  discussion,  the 
FAA  has  determined  that  the  special  air 
traffic  procedures  contained  in  subpart 
E  of  part  93  are  no  longer  necessary  and 
the  general  see-and-avoid  requirement 
of  part  91  is  sufficient  to  maintain  the 
appropriate  level  of  safety  in  the 
affected  airspace.  Accordingly,  the  FAA 
is  rescinding  subpart  E  to  coincide  with 
the  effective  date  of  the  establishment  of 
the  Phoenix  TCA  and  to  avoid  a  period 
in  which  both  the  subpart  E  and  TCA 
requirements  would  apply. 

Reasons  for  No  Notice  and  Immediate 
Adoption 

While  the  proposal  to  establish  a  TCA 
at  Phoenix  did  not  specifically  propose 
to  revoke  the  special  air  traffic  rules 
contained  in  part  93,  subpart  E,  the 
notice  did  request  comments  generally 
on  the  subject  of  air  traffic  rules  and 
procedures  in  the  Phoenix  area.  Sixteen 
commenters  specifically  referred  to  the 
subpart  E  special  procedure.  Most  of  the 
commenters  advocated  the  rescission  of 
subpart  E  since  it  would  no  longer  be 
needed  with  the  establishment  of  the 
TCA.  Additionally,  some  commenters 
questioned  whether  the  FAA  had 
considered  the  effect  the  rule  would 
have  on  operations  under  the  proposed 
TCA  with  the  implication  that 
rescission  of  the  rule  would  eliminate 
any  potential  conflict  with  the  new  TCA 
procedures.  The  FAA  agrees  and 
believes  that  an  element  of  confusion  for 
pilots  would  be  created  by  the 
coexistence  of  the  V-16  special 
procedures  area,  the  Phoenix  TCA.  and 
the  Mode  C  Veil. 

The  FAA  is  convinced  that  the  issues 
associated  with  this  action  were 
considered  by  the  public  during  the 
comment  period  associated  with  the 
Phoenix  TCA  proposal,  and  the  majority 
of  comments  addressing  the  special  air 
traffic  procedures  contained  in  part  93, 
subpart  E  specifically  support  this 
action.  Therefore,  in  consideration  of  the 
need  to  avoid  any  confusion  on  the  part 
of  pilots  operating  within  that  portion  of 
V-16  airspace  which  is  contained  within 
the  newly  established  Mode  C  Veil  for 


the  Phoenix  TCA.  the  FAA  finds  it 
necessary  to  revoke  part  93,  subpart  E 
coincident  with  the  effective  date  of  the 
Phoenix  TCA.  In  order  to  promote  the 
fullest  opportunity  for  public  discussion 
of  this  action,  however,  the  FAA  is 
requesting  comments  on  the  final  rule  to 
be  used  in  any  consideration  of  future 
changes  to  the  rule.  Comments  on  the 
rule  must  be  received  by  January  11. 
1990.  Comments  may  be  sent  to  the 
address  listed  under  "AOOREaaeS." 

Economic  Evaluadon  Sununary 

The  FAA  has  reviewed  the  revocation 
of  the  special  air  traffic  airspace  and 
procedures  contained  in  subpart  E  of 
part  93  in  conjunction  with  the 
establishment  of  the  Phoenix  TCA  to 
determine  what,  if  any,  economic  impact 
the  revocation  would  have  on  the  users 
of  the  affected  airspace.  The  FAA  has 
determined  that  no  significant  economic 
impact  will  result  from  such  action 
because  aircraft  will  still  be  able  to  use 
airspace  without  having  to  alter  their 
altitudes  to  comply  with  the  altitude 
restrictions  of  the  regulation. 

The  designated  airspace  is  situated  in 
the  vicinity  of  the  Phoenix  TCA  airspace 
and  is  substantially  within  the  Mode  C 
Veil  of  that  TCA.  Aircraft  operating 
within  the  veil  are  required  to  be 
equipped  with  a  Mode  C  transponder. 
This  equipment  provides  the  necessary 
information  to  controllers  concerning 
each  aircraft's  position  and  altitude. 

Controllers  use  this  information  in 
issuing  advisories  to  pilots  of  aircraft 
under  their  jurisdiction  to  enable  them 
to  avoid  such  detected  aircraft 

The  portion  of  the  designated  airspace 
which  is  not  included  in  the  Mode  C  Veil 
is  rarely  used  by  Luke  AFB  or  general 
aviation  aircraft  The  majority  of  Luke 
AFB  aircraft  operate  under  IFR  and  are 
unaffected  by  the  part  93  regulation. 
Therefore,  even  without  the 
establishment  of  the  Phoenix  TCA  with 
its  Mode  C  Veil,  the  FAA  believes  that 
the  regulations  would  no  longer  be 
required. 

To  the  extent  that  the  part  93,  subpart 
E  procedures  differ  from  the  procedures 
which  pilots  will  use  in  the  affected 
airspace,  the  cost  of  operating  within 
this  airspace  will  be  essentially  the 
same  under  either  procedure. 
Accordingly,  the  economic  impact  on 
aviation  users  will  be  minimal,  and 
further  regulatory  evaluation  is  not 
warranted. 

International  Trade  Impact  Analysis 

The  revocation  of  special  air  traffic 
airspace  and  procedures  in  subpart  E  of 
part  93  in  conjunction  with  the 
establishment  of  the  I%oenix  TCA  will 
not  impose  any  new  regulation  m 


additional  cost  on  the  affected 
operators.  Thus,  it  will  not  have  any 
impact  on  trade  opportunities  for  either 
U.S.  firms  doing  business  overseas  or 
foreign  firms  doing  business  in  the 
United  Stales. 

Regulatory  Flexibility  Detenninatioo 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  a  regulatory  flexibility  analysis 
if  a  rule  has  a  significant  economic 
impact  either  detrimental  or  beneficial, 
on  large  number  of  small  business 
entities.  As  noted  above,  the  revocation 
of  special  air  traffic  airspace  and 
procedures  in  subpart  E  of  part  93,  in 
conjunction  with  the  establishment  of 
the  Phoenix  TCA,  will  not  have  any 
economic  impact  on  the  affected 
operators.  Therefore,  it  is  certified  that 
under  the  criteria  of  the  RFA  a 
regulatory  flexibility  analysis  is  not 
required. 

Federalism  Determination 

The  amendment  set  forth  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  the  FAA  has  determined  that  this 
regulation  does  not  have  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment 

Conclusion 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this 
amendment  (1)  is  not  a  major  rule  under 
Executive  Order  12291,  and  (2)  is  not 
considered  significant  under  Department 
of  Transportation  Regulatory  Policies 
and  Procedures  (44  FR  11024;  February 
26, 1979). 

List  of  Subjecto  in  14  CFR  Fart  83 

Air  traffic  control.  Airports,  Alaska, 
Navigation  (Air),  Penalties,  Reporting 
and  recordkeeping  requirements. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  93  as  follows: 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 
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DEPARTMEFTT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Special  Research  Grants  Program  for 
Fiscal  Year  199t;  Solicitation  of 
Applicants 

Applications  are  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants  Program  for 
fiscal  year  1990. 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)  of  the  Act  of 
August  4. 1965.  Public  Law  89-106.  as 
amended  (7  U.S.C.  450i(c)(l)).  This 
program  is  administered  by  the 
Cooperative  State  Research  Service 
(CSRS)  of  the  U.S.  Department  of 
Agriculture  (USDA).  Under  this  program, 
and  subject  to  the  availability  of  funds, 
the  Secretary  may  award  grants  for 
periods  not  to  exceed  five  years,  for  the 
support  of  research  projects  to  further 
the  programs  discussed  below. 
Proposals  may  be  submitted  by  any 
land-grant  college  or  university, 
research  foundation  established  by  a 
land-grant  college  or  university.  State 
agricultural  experiment  station,  and  any 
college  or  university  having  a    ' 
demonstrable  capacity  in  food  and 
agricultural  research.  Proposals  from 
scientists  at  non-United  States 
organizations  will  not  be  considered  for 
support. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following:  (a)  The 
Administrative  Provisions  governing  the 
Special  Research  Grants  Program,  7  CFR 
part  3400  (50  FR  5498,  February  8. 1985), 
as  amended  (53  FR  4964a  December  8, 
1988).  which  sets  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regdations 
relating  to  the  post-award 
administration  of  grant  projects;  (b)  the 
USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  part  3015;  and  (c)  the 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants).  7  CFR 
part  3017. 

Introduction  to  Program  Description 

Standard  grants  will  be  awarded  to 
support  basic  studies  in  selected  areas 
of  (1)  animal  health  research  and  (2) 
aquaculture  research.  Consideration  will 
be  given  to  proposals  that  address 
innovative  as  well  as  fundamental 
approaches  to  the  research  areas 
outlined  below  and  that  are  consistent 
with  the  mission  of  USDA.  The 


following  ^ecific  program  areas  a^ 
guidelines  are  thus  provided  as  a  base 
from  which  proposals  may  be 
developed: 

Program  Area 

1.0    Animal  Health  Research 

CSRS  Contacts:  Dr.  Dyarl  D.  King: 
Telephone:  (202)  447-5007. 

Funds  will  be  awarded  to  support 
research  seeking  solutions  to  health 
problems  of  livestock  and  poultry  and 
major  agriculture  species.  Up  to  $150,000 
will  be  awarded  for  the  support  of  any 
one  project  under  this  program  area, 
except  in  Aquaculture  where  the  limit 
on  a  single  award  will  be  up  to  $80,000. 
A  proposal  will  not  be  evaluated  by 
more  than  one  peer  panel  in  the  Animal 
Health  program  area. 

Investigators  and  co-investigators 
who  have  received  Special  Research 
Grant  awards  in  the  Animal  Health  area 
during  the  past  five  years  must  include  a 
brief  summary  of  progress  and  a  list  of 
publications  resulting  from  such  grants. 

The  overall  objective  of  this  research 
is  to  develop  and/or  refine 
methodologies  for  suppression  of  animal 
losses  due  to  infectious  and 
noninfectious  diseases  and  internal  and 
external  parasites  of  livestock,  poultry 
and  major  agriculture  species. 

Research  should  be  directed  toward: 
(1)  Basic  studies  to  clarify  high-priority 
infectious  and  noninfectious  diseases 
and  parasites  and  their  interactive 
effects  on  animal  health;  and  (2) 
development  of  practical, 
implementable  health  management 
systems  for  the  producer  to  prevent  or 
alleviate  these  significant  causes  of 
animal  losses.  Interdisciplinary  research 
is  encouraged  on  predisposing  factors  to 
animal  disease  including  the  effects  of 
production  environment.  Studies  to  more 
clearly  define  the  condition  of  the  well- 
being  of  animals  used  in  agricultural 
research  is  encouraged.  Other  studies  to 
define  the  needs  for  proper  animal  care 
in  Animal  Health  Research  and 
Teaching  will  receive  consideration  for 
funding,  especially  in  the  Swine  and 
Poultry  areas.  Research  may  include 
clarification  of  complex  or  unknown 
etiologies  including  nutritional, 
physiological,  genetic,  and 
environmental  interactions; 
development  of  improved  methods  of 
detecting  disease  agents  or  antibodies  in 
animals,  animal  products,  tissues,  etc.; 
clarification  of  disease  pathogenesis; 
determination  of  methods  of  disease 
transmission  including  transmission  by 
embryo  transfer,  artificial  insemination 
and  importation  of  animal  products 
(such  studies  should  mimic  as  closely  as 
possible  the  conditions  in  practice  of 


collection,  preparation  and  use  of 
embryos,  semen  or  such  products); 
development  of  improved  methods  of 
immunization  against  disease  agents 
that  will  provide  solid  and  persistent 
protection  without  compromising 
diagnosis;  development  of  alternative 
disease  eradication  methods  so  as  to 
limit  the  use  and  dependence  on 
bioloxic  substances  (such  alternatives 
may  include  biologic  methods,  sterile 
male  techiques.  artificial  pheromones. 
etc.);  development  of  other  disease 
prevention,  control  and  eradication 
technology;  and  epidemiology  and  the 
evaluation  of  the  economics  of  disease 
and  disease  prevention  or  control. 

Emphasis  on  enteric  diseases  of  Beef 
and  Dairy  Cattle.  Swine.  Chickens  and 
Turkeys  will  receive  special 
consideration,  especially  proposals 
which  offer  solutions  to  the  Salmonella 
enteritidis  and  other  Salmonella 
problems  facing  these  industries. 

The  specific  commodity  areas,  and 
their  subcategories  (not  prioritized),  in 
which  projects  will  be  funded  are  listed 
below.  The  commodity  areas  will  be 
funded  in  the  approximate  percentages 
shown.  Utilizing  the  recommendations 
of  the  peer  panels,  the  Administrator  of 
CSRS  will  make  the  final  determination 
on  specific  grants  to  be  awarded. 

1.1  Beef  Cattle  (Approximately  41 
Percent  of  Available  Funds) 

(1)  Respiratory  diseases. 

(2)  Reproductive  diseases. 

(3)  Digestive  and  enteric  diseases 

(including  Salmonellosis). 

(4)  Parasitic  diseases. 

(5)  Metabolic  diseases. 

1.2  Dairy  Cattle  (Approximately  18 
Percent  of  Available  Funds) 

(1)  Mastitis. 

(2)  Reproductive  diseases. 

(3)  Respiratory  diseases. 

(4)  Digestive  and  enteric  diseases 

(including  Salmonellosis). 

(5)  Metabolic  diseases. 

1.3  Swine  (Approximately  18  Percent 
of  Available  Funds) 

(1)  Enteric  diseases  (including 

Salmonellosis). 

(2)  Respiratory  diseases. 

(3)  Reproductive  diseases. 

(4)  Metabolic  and  musculoskeletal 

diseases. 

(5)  Parasitic  diseases. 

1.4  Poultry  (Approximately  13  Percent 
of  Available  Funds) 

(1)  Respiratory  diseases. 

(2)  Metabolic  and  immunologic  diseases. 
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(3)  Enteric  diseases  (Special  emphasis 

on  Salmonella  enteritidis  in 
Turkeys  and  Chickens). 

(4)  Skeletal  diseases. 

1.5  Sheep  and  Goats  (Approximately  5 
Percent  of  Available  Funds) 

(1)  Musculoskeletal  diseases. 

(2)  Respiratory  diseases. 

(3)  Digestive  and  enteric  diseases. 

(4)  Internal  parasitic  diseases. 

1.6  Horses  (Approximately  3  Percent 
of  Available  Funds) 

(1)  Respiratory  diseases. 

(2)  Digestive  and  enteric  diseases. 

(3)  Reproductive  diseases. 

(4)  Musculoskeletal  diseases. 

(5)  Parasitic  diseases. 

1.7  A  quaculture  (Approximately  2 
Percent  of  Available  Funds) 

(1)  Infectious  diseases. 
(2J  Parasitic  diseases. 

Program  Area 

2.0  Aquaculture  Research 

2. 1  Integrated  Aquatic  Animal  Health 
Management 

2.2  Genetic  Improvement 

CSRS  Contacts:  Dr.  Meryl  Broussard; 
Telephone:  (202)  447-7061. 

No  more  Uian  $80,000  will  be  awarded 
for  support  of  any  one  project  under  this 
program  area.  The  objective  of  this 
research  area  is  to  enhance  the 
knowledge  and  technology  base 
necessary  for  the  continued  growth  of 
the  domestic  aquaculture  industry  as  a 
form  of  production  agriculture.  Emphasis 
is  placed  on  research  leading  to 
improved  production  efficiency  and 
increased  competitiveness  of  private 
sector  aquaculture  in  the  United  States. 

Because  of  the  limited  funds  for  this 
program  area,  only  proposals  focused  on 
commercially  important  aquaculture 
species  in  the  following  specific 
subareas  of  inquiry  will  be  considered: 

2.1  Integrated  Aquatic  Animal  Health 
Management 

Priority  will  be  given  to  studies  aimed 
at  reducing  acute  and^rQific  losses 
related  to  aquatic  anvnal  health  in 
aquaculture  prochictiQS  systems  through 
an  integrated  hqiistic  approach 
including  studieb^ts-dierfollownng  areas; 
physiological  stress^xslated  to  the 
quality  of  the  aquatic  production 
system:  genetic,  environmental  and 
nutritional  components  of  aquatic  health 
management. 

2.2  Genetic  Improvement 

Priority  will  be  given  to  studies  aimed 
at  improving  production  efficiency 
through  genetic  improvement  of 


aquacultural  stocks  including;  Genetic 
mechanisms  and  methods  to  control  sex 
determination;  genetic  basis  for 
inheritance  of  commercially  important 
traits  such  as  growth,  cold  tolerance  and 
pathogen  susceptibiHty;  identification  of 
major  genes  affecting  performance; 
application  of  biotechnology  and  the 
integration  of  this  technology  into 
breeding  programs;  basic  gene  structure 
and  expression  in  aquatic  species; 
performance  evaluation  of  aquacultural 
stocks  and  utilization  of  crossbreeding 
and  hybridization. 

How  to  Obtain  Application  Materials 

Copies  of  this  solicitation,  the  Grant 
Application  Kit.  and  the  Administrative 
Provisions  governing  this  program,  7 
CFR  part  3400  (50  FR  5498.  February  8, 
1985).  as  amended  (53  FR  49640. 
December  8, 1988),  may  be  obtained  by 
writing  to  the  address  or  calling  the 
telephone  number  which  follows: 
Proposal  Ser\"ice8  Unit.  Grants 

Admjnistative  Management.  Office  of 

Grants  and  Program  Systems. 

Cooperative  State  Research  Service. 

U.S  Department  of  Agriculture,  Suite 

303,  Aerospace  Building.  Washington. 

DC  20250-2200.  Telephone:  (202)  475- 

5048. 

What  to  submit 

An  original  and  nine  copies  of  each 
proposal  are  requested.  This  number  of 
copies  is  necessary  to  permit  thorough, 
objective  peer  evaluation  of  all 
proposals  received  before  funding 
decisions  are  made. 

Each  copy  of  each  proposal  must 
include  a  Form  CSRS-661,  "Grant 
Application."  Proposers  should  note  that 
one  copy  of  this  form,  preferably  the 
original,  must  contain  pen-and-ink 
signatures  of  the  principal 
investigator(s)  and  the  authorized 
organizational  representative.  (Form 
CSRS-661  and  the  other  required  forms 
and  certifications  are  contained  in  the 
Grant  Application  Kit.)  It  should  be 
noted  that  the  September  1989  version  of 
the  Grant  Application  Kit  must  be  used, 
as  previous  versions  are  obsolete. 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  Grant  proposals 
must  be  hmited  to  15  pages  (single- 
spaced)  exclusive  of  required  forms,  the 
siunmary  of  progress  for  any  prior 
Animal  Health  Special  Research  grants, 
bibliography,  and  vitae  of  the  principal 
investigator(s),  senior  a8sociate(s)  and 
other  professional  personnel.  Reduction 
by  photocopying  or  other  means  for  the 
purpose  of  meeting  the  15-page  limit  is 
not  permitted.  Attachment  of 
appendices  is  discouraged  and  should 
be  included  only  if  pertinent  to 


understanding  the  proposal.  Reviewers 
are  not  required  to  read  beyond  the  15- 
page  maximum  to  evaluate  the  proposal 

All  copies  of  a  proposal  must  be 
mailed  in  one  package  and  each  copy 
must  be  stapled  securely  in  the  upper 
left-hand  comer.  DO  NOT  BIND. 
Information  should  be  typed  on  one  side 
of  the  page  only.  Every  effort  should  be 
made  to  ensure  that  the  proposal 
contains  all  pertinent  information  when 
initially  submitted.  Prior  to  mailing, 
compare  your  proposal  with  the 
guidelines  contained  in  the 
Administrative  Provisions  which  govem 
the  Special  Research  Grants  Program.  7 
CFR  part  3400,  as  amended. 

Applicants  should  not  submit  the 
same  research  proposal  twice  in  the 
same  fiscal  year  to  different  research 
program  area  categories  within  the 
Animal  Health  and  Aquaculture  Special 
Research  Grants  program  areas. 
Duplicate  proposals  will  be  returned 
without  review. 

Where  and  When  to  Submit  Grant 
Applications 

Each  research  grant  application  must 
be  submitted  by  the  date  set  forth  below 
to: 

Proposal  Services  Unit,  Grants 
Administrative  Management  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture,  Suite 
303,  Aerospace  Building,  Washington, 
DC  20250-2200. 
Please  Note:  Hand  delivered 
proposals  should  be  brought  to:  Room 
303,  Aerospace  Building,  901  D  Street, 
SW.,  Washington.  DC  20024 

To  be  considered  for  funding  during 
fiscal  year  1990.  proposals  must  be 
postmarked  by  February  26. 1990,  for 
both  the  Animal  Health  Research  and 
the  Aquaculture  Research  Program 
areas. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Spedal  Instructions 

On  Form  CSRS-661  provided  in  the 
Grant  Application  Kit,  the  Special 
Research  Grants  Program  should  be 
indicated  in  Block  7,  and  the  applicable 
program  area  and  commodity  area 
should  be  indicated  in  Block  8.  Select 
one  program  area  only.  The  number 
assigned  to  the  commodity  area  must 
also  be  cited  in  Block  8.  Example: 
(Animal  Health,  1.5  Sheep  and  Goats). 
The  final  determination  of  the  program 
area  and  commodity  area  will  be  made 
by  agency  staff  members  and/or  the 
appropriate  peer  review  panel.  The  code 
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numbers  assigned  to  commodity  areas 
and  specific  areas  of  inquiry  are  listed 
below: 

Animal  Health  Research  (use 
appropriate  commodity  area  1.1  through 
1.7) 

Beef  Cattle 

Dairy  Cattle 

Swine 

Poultry 

Sheep  and  Goats 

Horses 

Aquaculture  ^ 

Aquaculture  Research  pjse  appropriate 
Bubarea  2.1  or  2.2) 

Integrated  Aquatic  Animal  Health 
Management 


1.0 


1.1 
1.2 
1.3 
1.4 
1.5 
1.6 
1.7 
2.0 

2.1 


2.2    Genetic  Improvement 
Supplementary  Informaion 

The  Special  Research  Grants  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.200. 
For  reasons  set  forth  in  the  final  Rule- 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115.  June  24. 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  ofHcials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h}),  the  collection  of 


information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0525-0022. 

The  award  of  any  grants  under  the 
Special  Research  Grants  Program  during 
FY  1990  is  subject  to  the  availability  of 
funds. 

Done  at  Washington,  DC.  this  6th  day  of 
December  1989. 
)ohii  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 
[FR  Doc  8»-28887  Filed  12-6-69;  6:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rangeland  Research  Grants  Program 
for  Fiscal  Year  1990;  Solicitation  of 
Applications 

Notice  is  hereby  given  that  under  the 
authority  contained  in  section  1480  of 
the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.SiC.  3333).  the 
Cooperative  State  Research  Service 
(CSRS)  of  the  United  States  Department 
of  Agriculture  (USDA)  anticipates 
awarding  standard  grants  for  basic 
studies  in  certain  areas  of  rangeland 
research.  No  more  than  $80,000  will  be 
awarded  for  the  support  of  any  one 
project,  regardless  of  the  amount 
requested.  The  award  of  any  grants 
under  the  Rangeland  Research  Grants 
Program  during  FY  1990  is  subject  to  the 
availabihty  of  funds. 

Under  this  program,  the  Secretary 
may  award  grants  to  land-grant  colleges 
and  universities.  State  agricultural 
experiment  stations,  and  to  colleges, 
universities,  and  Federal  laboratories 
having  a  demonstrable  capacity  in 
rangeland  research.  Except  in  the  case 
of  Federal  laboratories,  each  grant 
recipient  must  match  the  Federal  funds 
expended  on  a  research  project  based 
on  a  formula  of  50  percent  Federal  and 
50  penfent  non-Federal  funding. 
Proposals  received  from  scientists  at 
non-l|fiited  States  organizations  or 
institutions  will  not  be  considered  for 
support. 

Applicable  Regulations 

This  program  is  subject  to  the 
provisions  found  at  7  CFR  part  3401  (51 
FR  16152,  April  30, 1986).  in  which 
reference  is  made  to  7  CFR  part  3400;  it 
should  be  noted,  however,  that  the 
amendments  to  7  CFR  5580^53  FR  49640. 
December  8, 1988)  do  not  appk^to  the 
Fiscal  Year  1990  Rangeland  R«sfearch 
Grants  Program.  The  provisions  in  7 
CFR  part  3401  set  forUi  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals,  processes 
regarding  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects. 
Pursuant  to  section  1473  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  U.S.C.  3319],  funds  made  available 
under  this  program  to  recipients  other 
than  Federal  laboratories  shall  not  be 
f  bject  to  reduction  for  indirect  costs  or 
for  tuition  remission  costs.  Since  these 
costs  are  not  allowable  costs  for 
purposes  of  this  program,  such  costs 
incurred  by  a  grant  recipient  may  not  be 
used  to  meet  the  matching  funds 


requirement.  In  addition.  USDA  Uniform 
Federal  Assistance  Regulations,  7  CFR 
part  3015,  as  amended,  and 
Govemmentwide  Debarment  and         >, 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  7  CFR 
part  3017,  as  amended,  apply  to  this 
program. 

How  to  Obtain  Application  Materials 

Copies  of  this  solicitation,  the  Grant 
Application  Kit,  and  the  Administrative 
Provisions  for  this  program  (7  CFR  part 
3401)  may  be  obtained  by  writing  to  the 
address  or  calling  the  telephone  number 
which  follows:  Proposal  Services 
Branch,  Awa^'ds  Management  Division. 
Office  of  Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture,  Room 
303,  Aerospace  Building,  901  D  Street, 
SW..  Washington.  DC  20250-2200. 
Telephone:  (202)  475-5048. 

What  to  Submit 

An  original  and  nine  copies  of  each 
proposal  submitted  under  this  program 
are  requested.  This  number  of  copies  is 
necessary  to  permit  thorough,  objective 
merit  evaluation  of  all  proposals 
received  before  funding  decisions  are 
made.  Each  copy  of  each  proposal  must 
include  a  Form  CSRS-661,  "Grant 
Application."  Proposers  should  note  that 
one  copy  of  this  form,  preferably  the 
original,  must  contain  pen-and-ink 
signatures  of  the  principal 
lnve8tigator(s]  and  the  authorized 
organizational  representative.  (Form 
CSRS-661  and  the  other  required  forms 
and  certifications  are  contained  in  the 
Grant  Application  Kit.) 

Members  of  review  committees  and 
CSRS  staff  expect  each  project 
description  to  be  complete  in  itself. 
Grant  proposals  must  be  limited  to  10 
pages  (single-spaced)  exclusive  of 
required  forms,  bibliography  and  vitae 
of  the  principal  investigator(s),  senior 
associate(s)  and  other  professional 
personnel.  Attachment  of  appendices  is 
discouraged  and  should  be  included 
only  if  pertinent  to  an  understanding  of 
the  proposal. 

All  copies  of  each  proposal  must  be 
mailed  in  one  package.  Please  see  that 
each  copy  of  each  proposal  is  stapled 
securely  in  the  upper  left-hand  comer. 
DO  NOT  BIND.  Information  should  be 
typed  on  one  side  of  the  page  only. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  submitted.  Prior  to 
mailing,  compare  your  proposal  with  the 
regulations  contained  in  the 
Administrative  Provisions  which  govern 
the  Rangeland  Research  Grants 
Program,  7  CFR  part  3401.  If  applicable. 


the  research  grant  proposal  must  state 
that  the  50  percent  non-Federal  funding 
requirement  will  be  met 

Where  and  When  to  Submit  Grant 
Applications 

Each  research  grant  application  must 
be  submitted  to:  Proposal  Services 
Branch,  Awards  Management  Division, 
Office  of  Grants  and  Program  Systems. 
Cooperative  State  Research  Service. 
U.S.  Department  of  Agriculture.  Room 
303.  Aerospace  Building.  901  D  Street 
SW.,  Washington.  DC  20250-2200. 

To  be  considered  for  funding  during 
fiscal  year  1990,  proposals  must  be 
received  in  the  Ih'oposal  Services  Unit 
by  close  of  business  on  Monday, 
February  5, 1990.  One  copy  of  each 
proposal  not  selected  for  funding  will  be 
retained  for  a  period  of  one  year.  The 
remaining  copies  will  be  destroyed. 

• 

Specific  Areas  of  Research  to  be 
Supported  in  Fiscal  Year  1990 

Standard  grants  will  be  awarded  to 
support  basic  research  in  certain  areas 
of  rangeland  research.  Proposals  will  be 
considered  in  the  following  specific 
areas:  (1)  Management  of  rangelands 
and  agricultural  land  as  integrated 
systems  for  more  e^icient  utilization  of 
crops  and  waste  products  in  the 
production  of  food  and  fiber,  (2) 
methods  of  managing  rangeland 
watersheds  to  maximize  efficient  use  of 
water  and  improve  water  yield,  water 
quality,  and  water  conservation,  to 
protect  against  onsite  and  offsite 
damage  to  rangeland  resources  from 
floods,  erosion  and  other  detrimental 
influences,  and  to  remedy  unsatisfactory 
and  unstable  rangeland  conditions;  and 
(3)  revegetation  and  rehabilitation  of 
rangelands  including  the  control  of 
undesirable  species  of  plants. 

If  necessary,  further  information  may 
be  obtained  by  calling  Dr.  Wayne  K. 
Murphey,  CSRS-USDA;  telephone  (202) 
447-3089. 

Supplementary  Information 

The  Rangeland  Research  Grants 
Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.200.  For  reasons  set  forth  in  the  Final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24. 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 
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Done  at  Washington,  DC,  this  6th  day  of 
December  1989. 
|ohn  Patrick  |ordan. 

Administrator.  Cooperative  State  Research 
Service. 

[FR  Doc  89-28886  Filed  12-6-69;  8:45  am] 
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Guidelines  for  Considering  Whether  or 
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DEPARTMENT  OF  COMMERCE 
(Docket  No.  91282-9282] 

Request  for  Comments  on  the 
Proposed  Guidelines  for  Considering 
Whether  or  not  a  Statistical 
Adjustment  of  the  1990  Decennial 
Census  of  Population  and  Housing 
Should  Be  Made  for  Coverage 
Deficiencies  Resulting  In  an  Overcount 
or  Undercount  of  the  Population 

AQENCV:  Office  of  the  Under  Secretary 
for  Economic  Affairs,  Commerce. 

action:  Notice  and  request  for 
comments. 

summary:  These  proposed  guidelines 
and  this  notice  are  pursuant  to  the 
Stipulation  and  Order  agreed  to  by  the 
Federal  Government  and  the  City  of 
New  York  and  others  in  the  case  of  City 
of  New  York  et  ai,  v.  Department  of 
Commerce,  et  al..  Docket  No.  88  Civ. 
3474  {U.S.  Dist.  Ct..  EDNY).  The  purpose 
of  this  notice  is  to  inform  the  public 
about  these  proposed  guidelines  and 
seeks  comments  on  them  from  the 
widest  possible  audience. 
DATES:  Comments  from  the  public 
should  be  received  no  later  than  January 
25.1990. 

ADDRESS:  Written  comments  should  be 
addressed  to:  Michael  R.  Darby,  Under 
Secretary  for  Economic  Affairs,  Room 
4848  Herbert  C.  Hoover  Building.  United 
States  Department  of  Commerce, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT 

Mark  W.  Plant,  Deputy  Under  Secretary 
for  Economic  Affairs,  U.S.  Department 
of  Commerce,  telephone  (202)  377-3523. 
SUPPLEMENTARY  INFORMATION: 
Paragraph  4  of  the  Stipulation  and  Order 
referred  to  above  in  the  SUMMARY 
provides  that  '•*  *  *  the  Department 
will  promptly  develop  and  adopt 
guidelines  articulating  what  defendants 
(Department  of  Commerce]  believe  are 
the  relevant  technical  and  nontechnical 
statistical  and  policy  grounds  for 
decision  on  whether  to  adjust  the  1990 
Decennial  Census  population  counts." 
The  paragraph  goes  on  to  state  that 
the  Department's  proposed  guidelines 
shall  be  published  in  the  Federal 
Register  by  December  10, 1989,  with  a 
request  for  comments,  and  then 


published  in  ftnai  form  in  the  Federal 
Register  by  March  10, 1990. 

Paragraph  5  of  the  Stipulation  and 
Order  states  that  the  "Defendants 
(EJlpartment  of  Commerce)  shall 
determine  whether  an  adjustment 
satiBfies  the  guidelines  specified  in  para. 
4  hereof  (above).  If  the  Secretary 
determines  to  make  an  adjustment, 
defendants  (Department  of  Commerce) 
shall  publish  corrected  1990  Decennial 
Census  population  data  at  the  earliest 
practicable  date  and  in  all  events,  not 
later  than  July  15, 1991." 

Paragraph  5  of  the  Stipulation  and 
Order  goes  on  to  state  that  "If  the 
Secretary  determines  not  to  make  an 
adjustment,  defendants  (Department  of 
Commerce)  shall  publish  at  the  earliest 
practicable  date  and,  in  all  events,  not 
later  than  July  15, 1991,  a  detailed 
statement  of  its  grounds,  including  a 
detailed  statement  of  which  guidelines 
in  paragraph  4  above  were  not  met  and 
in  what  respects  such  guidelines  were 
not  met." 

Request  for  Comments 

The  Department  of  Conunerce  invites 
the  public  to  comment  on  these 
proposed  guidelines  within  45  days  of 
this  notice.  Written  comments  received 
in  response  to  this  notice  will  be  made 
part  of  the  public  record  and  will  be 
made  available  for  inspection  and 
copying  in  the  Central  Reference  and  ^ 
Records  Inspection  Facility,  Room  6628. 
Herbert  C  Hoover  Building,  14th  Street 
and  Constitution  Avenue,  Washington, 
DC  20230. 

Dated:  December  7. 1989. 
Michael  R.  Darby. 
Under  Secretary  for  Economic  Affairs. 
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Guidelines 

Each  of  the  fo^owing  guidelines  is 
accompanied  by  a  brief  explanation  or 
example  of  its  intent.  Following  that 
explanation  a  brief  description  of  the 
empirical  information  directly  bearing 
upon  it  is  presented.  The  Census  Bureau 
will  implement  the  necessary  technical 
operations  to  gather  and  evaluate  this 
empirical  information.  The  Bureau  will 
use  the  highest  level  of  professional 
judgment  in  implementing  and 
evaluating  these  operations. 

[1]  The  Census  shall  be  considered  the 


best  count  of  the  population  of  the 
United  States  unless  an  adjusted  count 
is  shown  to  be  more  accurate,  within 
acceptable  margins  of  statistical  error, 
at  the  national,  state,  local,  and  census 
block  jeVels. 

Explanation:  The  constitutional 
mandate  of  the  Census  Bureau  is  to 
enumerate  the  population,  and  the 
investment  it  makes  in  decennial  census 
operations  is  to  assure  that  the  count  is 
the  best  count  of  the  population 
achievable  given  current  methodology. 
The  census  is  a  standard.  Other  data 
collection  activities  are  compared  to 
census  results  to  assess  their  quality.  In 
the  past,  no  sample  survey  has  had  as 
complete  coverage  as  the  decennial 
census,  and  no  coverage  measurement 
survey  has  produced  data  of  better 
quality  than  the  census.  Strengths  and 
weaknesses  of  the  census  are  well 
known  and  extensively  documented. 
The  census  is  understood  and  because 
of  its  quality  has  wide  acceptance  and 
extensive  use  among  policy  makers  and 
other  users.  Before  replacing  the  census. 
we  must  be  sure  that  the  replacement  is 
an  improvement.  The  assumption  that 
any  effort  involving  less  than  an  attempt 
to  enumerate  the  entire  population  can 
lead  to  a  more  accurate  enumeration 
calls  into  question  the  process  the 
Census  Bureau  has  developed  over  the 
past  two  hundred  years.  The 
enumeration  is  based  on  evidence  that 
physical  persons  are  in  a  particular 
location  or  block  at  a  particular  time.  A 
set  of  adjusted  counts  would  be  based 
on  a  statistical  inference  that 
unaccounted  for  persons  were  present" 
and  that  persons  who  were  actually 
enumerated  do  not  exist  or  were 
counted  twice.  Both  determinations  are 
based  on  a  survey  of  a  sample  of  similar 
blocks  from  locations  across  the 
country.  To  reiterate,  there  is  no  reason 
to  adjust  the  census  unless  the  adjusted 
count  is  shown  to  be  better  for  all  the 
uses  to  which  census  counts  are  put. 
Thus,  the  evidence  to  be  acceptable 
must  show  overwhelmingly  that  the 
count  can  be  improved  by  statistical 
adjustment  in  order  to  overturn  the 
premise  that  the  actual  enumeration  is 
the  best  count  possit^'le.^ 

Comparison  of  estimates  of 
population  size.  The  estimates  of  the 
size  of  the  population  from  the  original 
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assumptions  are  warranted,  and  the 
sensitivity  of  the  conclusions  to  changes 
in  these  assumptions,  must  be  assessed. 

Evaluations  for  post-enumeration- 
survey  estimates.  Numerous  techniques 
will  be  used  to  evaluate  the  quality  of 
the  post-enumeration-survey  estimates. 
Among  the  possible  sources  of  error  for 
the  dual  system  estimate  of  population 
size  based  on  the  post-enumeration 
survey  and  the  census  are: 
Missing  data. 

Quality  of  the  reported  census  day 
address. 
Fabrication  in  the  P  sample. 
Matching  error. 
Measurement  of  erroneous 
enumerations. 

Balancing  the  estimates  of  gross 
overcount  and  gross  undercount 
Correlation  bias. 
Variance 

An  analysis  of  how  these  and  other 
component  errors  combine  to  produc^ 
an  overall  level  of  error  will  be  [ 

discussed.  Imphdt  in  all  evaluationS^s 
that  all  analyses  examine  data  for  the 
population  as  a  whole  and  within  race. 
^,  Hispanic  origin,  and  geographical 
detail. 

[4]  The  1990  Census  may  be  adjusted 
only  if  the  adjusted  counts  are 
consistent  and  complete  across  all 
jurisdictional  levels:  national,  state, 
local,  and  census  block.  Thus,  for 
example,  counts  could  not  be  adjusted 
at  the  state  level  and  left  unadjusted  at 
the  census  block  level  If  any  census 
block  within  a  stratum  is  adjusted,  then 
all  census  blocks  within  that  same 
stratum  must  be  adjusted.  Any  adjusted 
count  must  be  arithmetically  consistent 
across  all  levels  of  geography  and  with 
respect  to  age.  race,  Hispanic  origin,  and 
sex.  This  requirement  does  not  apply 
when  incorporating  counts  of  military 
overseas  into  national  totals  for 
reapportionment  purposes. 

Explanation:  If  any  adjusted  count  is 
to  be  used,  it  must  be  adjusted  at  every 
level  at  which  census  counts  are  used. 
Some  strata,  for  which  there  is  no 
conclusive  evidence  of  an  undercount, 
may  not  be  adjusted.  It  must  be 
arithmetically  consistent  to  avoid 
unnecessary  confusion  and  to  avoid  any 
efforts  to  choose  among  alternative  sets 
of  numbers  to  suit  a  particular  purpose. 
It  is  unacceptable  to  conclude,  for 
example,  that  one  set  of  numbers  at  the 
level  of  indwidual  states  can  be  used  for 
redistricting  purposes,  while  another  set 
could  be  used  for  apportiof6nent 
purposes. 

Evaluations  of  small  area  estimatioiL 
A  synthetic  estimation  procedure  might 
be  used  for  adjustment  A  synthetic 
adjustment  assumes  that  the  probability 


enumeration,  the  demographic  analysis, 
and  the  post-enume.ation-survey 
estimates  will  be  compared  to  assess 
their  consistency.  The  comparison  will 
take  into  consideration  the  uncertainty 
inherent  in  the  demographic  analysis 
and  post-enumeration-survey  estimates. 
The  original  enumerations  will  be 
considered  to  be  more  accurate  for  all 
geographic  areas  unless  contrary 
evidence  is  presented. 

[lA]  The  post-enumeration  survey  is 
not  to  be  considered  as  a  substitute  for 
the  Census  as  a  count  of  the  population 
of  the  United  States,  any  state,  any 
locality,  or  any  census  block. 

Explanation:  The  post-enumeration 
survey  can  provide  an  estimate  of  the 
total  count  of  the  population,  based  on 
techniques  of  survey  sampling.  It  does 
not  provide  a  substitute  for  that 
complete  count.  Its  proper  use  is  as  an 
adjunct  to  the  population  count  which 
provides  an  estimate  of  its 
completeness,  within  statistical  limits  of 
error.  Thus,  any  adjustment  of  the 
population  count  using  post- 
enumeratien-survey  information,  must 
be  based  on  the  enimieration. 

[IB]  Demographic  analysis  of  the 
population  is  not  to  be  considered  as  a 
substitute  for  the  Census  as  a  count  of 
the  population  of  the  United  States,  any 
state,  any  locality,  or  any  census  block. 
Explanation:  Although  demographic 
analysis  can  provide  an  alternative 
estimate  of  national  population  counts, 
it  cannot  be  used  to  provide  data  at  the 
subnational  levels  required  by  the 
various  uses  to  which  census  data  are 
put.  Demographic  analysis  is  an 
estimate  of  the  population  principally 
based  on  administrative  data  sources. 
Although  it  could  be  considered  a 
derived  count  of  the  population,  it 
remains  an  alternative  to  the  direct 
enumeration  of  the  population,  not  a 
substitute  for  it  Thus  any  adjustment  of 
the  population  using  demographic 
analysis  information  must  only  be  a 
supplement  to  the  enumeration. 

jlCj  Any  combination  of  the  post- 
enumeration  survey  and  demographic 
analysis  of  the  population  is  not  to  be 
considered  as  a  substitute  for  the 
Census  as  a  count  of  the  population  of 
the  United  States,  any  state,  any 
locality,  or  any  census  block. 

Explanation:  This  guideline  affirms 
that  any  combination  of  the  techniques 
referred  to  in  the  prior  two  guidelines 
remains  an  inadequate  surrogate  for  the 
actual  enumeration  of  the  population. 

[2)  The  size  of  any  undercount  or 
overcount  inferred  from  demographic 
analyses  of  population  sub-groups  shall 
be  carefully  scrutinized  and  fully 
described,  and  the  degree  to  which  the 
overcount  or  undercount  is  potentially 


an  artifact  of  the  assumptions 
underlying  the  analysis  shall  be  clearly 
presented. 

Explanation:  Estimates  of  the  size  of 
certain  cohorts  of  the  population  are 
based  on  assumptions  about  or  studies 
of  the  behavior  of  these  population 
cohorts,  rather  than  on  administrative  or 
other  records.  For  some  cohorts  these 
(  assumptions  alone  have  led  to 
conclusions  of  undercounts  or 
overcoimts  in  several  different  censuses. 
The  extent  to  which  such  conclusions 
result  frcm  speciHc  assumptions  must  be 
expressly  articulated.  Moreover,  the 
extent  to  which  these  assumptions  are 
warranted,  and  the  sensitivity  of  the 
conclusions  to  changes  in  these 
assumptions,  must  be  assessed. 

Evaluation  of  demographic  analysis 
estimates.  Demographic  analysis  of 
population  estimates  is  susceptible  to  a 
variety  of  sources  of  error. 

Numerous  techniques  wrill  be  used  to 
evaluate  the  quality  of  the  demographic 
analysis  estimates.  Among  the  potential 
sources  of  error  in  the  demographic 
analysis  are: 
Birth  registration  completeness. 
Net  immigration  of  imdocumented 
fllicns. 
White  births.  1915-1935. 
Black  births.  1915-1935. 
Foreign-bom  emigrants. 
Population  over  age  65. 
Models  to  translate  historical  birth- 
record  racial  classifications  into  1990 
self-reported  census  concepts. 

The  final  analysis  will  discuss  how 
these  and  other  components  cumulate 
into  overall  levels  of  error. 

[3]  The  sources  of  any  undercount  or 
overcount  of  population  subgroups 
inferred  from  the  analysis  of  the  post- 
enumeration  survey  conducted 
subsequent  to  the  1990  census  shall  be 
carefully  scrutinized  and  fully 
described,  and  the  degree  to  which  the 
overcount  or  undercount  is  potentially 
an  artifact  of  the  assumptions 
underlying  the  analysis  or  the  methods 
inherent  in  the  analysis  shall  be  clearly 
presented. 

Explanation:  The  capture-recapture 
method  which  Ues  at  the  heart  of  the 
post-enumeration-survey  models  for 
estimating  population  coverage* 
deficiencies  is  not  as  used  in  the 
decermial  census,  completely  analogous 
to  more  conventional  uses  of  the  method 
in  estimating  populations  of,  say,  fish  or 
land-based  fauna  in  a  natural  setting. 
Thus,  it  is  imperative  that  the  influence 
of  this  methodology  on  the  undercount 
or  overcount  estimates  be  clearly 
explained.  Moreover,  the  post- 
enumeration-survey  adjustment 
mechanism  rebes  on  numerous 
assumptions.  The  extent  to  which  these 
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of  being  missed  by  the  census  is 
constant  for  each  person  within  an  age. 
race,  Hispanic  origin,  and  sex  category 
in  a  geographical  area.  A  synthetic 
adjustment  is  performed  in  two  ateps. 
First,  the  preferred  adjustment  factors 
are  estimated  for  each  age,  race, 
Hispanic  origin,  and  sex  category  for  a 
post-enumeration-survey  stratum.  The 
same  age,  race,  Hispanic  origin,  and  sex 
categories  may  not  be  appropriate  for 
every  post-enumeration-survey  stratum, 
in  which  case  the  categories  will  be 
combined  as  necessary.  Then  the 
adjusted  estimate  in  each  category  for 
the  census  block  is  obtained  by 
multiplying  the  unadjusted  census 
estimate  in  that  category  by  the 
adjustment  factor.  The  adjusted  census 
estimate  for  the  census  block  is 
computed  by  adding  the  estimated 
adjustments  for  the  age,  race,  Hispanic 
origin,  and  sex  categories.  Put  simply, 
under  adjustment  each  individual 
enumerated  would  receive  a  di^erent 
relative  weight  in  the  adjusted 
population  count  according  to  his  or  her 
race,  age,  sex,  ethnic  background,  and 
place  of  residence. 

The  coverage  error  may  vary 
substantially  within  the  post- 
enumeration-survey  stratum,  although 
the  strata  were  drawn  so  as  to  be 
homogeneous  with  respect  to  expected 
coverage  error.  The  goal  of  this  analysis 
is  to  determine  whether  or  not  the 
assumptions  underlying  a  synthetic 
adjustment  of  the  census  are  valid  and 
produce  counts  which  are  more  accurate 
at  all  geographic  levels  at  which  census 
data  are  used. 

[5]  The  1990  Census  may  be  adjusted 
only  if  statistical  models  of  the 
adjustment  process  of  comparable 
reliability  lead  to  essentially  similar 
conclusions  or  if  a  particular  model  is 
shown  unequivocally  to  provide  the  best 
estimate.  Ultimately,  one  statistical 
model  must  be  chosen  if  adjustment  is  to 
be  undertaken.  It  must  be  clear  that  this 
unique  model  yields  the  most  accurate 
counts  and  that  its  selection  should  be 
based  on  the  available  information 
about  relative  accuracy  of  competing 
methods. 

Explanation:  This  guideline  is 
intended  to  deal  with  the  ambiguous 
outcomes  resulting  from  the  application 
of  different  statistical  models  to  the 
Census,  post-enumeration  survey,  and 
the  demographic  analysis.  It 
acknowledges  that  individual  judgment 
cannot  be  eliminated  entirely  from  the 
reasoning  leading  to  a  conclusion 
related  to  the  application  of  an 
adjustment.  It  would  suggest,  for 
example,  that  if  all  statistical  models  led 
to  consistent  statistical  results  that  are 


all  significant  in  one  direction,  the 
decision  on  adjustment  would  depend 
on  the  direction  and  the  strength  of  the 
conclusions  based  on  those  results.  If 
any  one  model  were  to  be  overwhelming 
in  its  accuracy,  the  results  from  this 
model  could  be  accepted.  In  the  latter 
instance,  this  guideline  would  require 
the  strongest  possible  factual  evidence 
to  support  such  a  conclusion.  Whatever 
the  case,  however,  statistical  adjustment 
must  ultimately  use  only  one  model  that 
is  shown  to  yield  the  most  accurate 
counts. 

Compcirison  of  evaluations  of  the 
original  enumeration.  The  demographic 
analysis  and  the  post-enumeration- 
survey  estimates  provide  evaluations  of 
the  original  enumeration.  The  census 
coverage  error  rates  from  the 
demographic  analysis  and  the  post- 
enumeration-isurvey  will  be  compared  to 
assess  the  consistency  of  the  evaluations. 

[6]  The  1990  Census  may  be  adjusted 
only  if  the  general  rationale  for  the 
adjustment  can  be  clearly  and  simply 
stated  in  a  way  that  is  understandable 
to  the  general  public. 

Explanation:  The  decennial  Census  is 
a  public  ceremony  in  which  all  usual 
residents  of  the  United  States  are 
required  to  participate.  If,  for  the  first 
time  in  the  history  of  the  Census  the 
coimt  were  statistically  adjusted,  and 
the  adjustment  was  done  in  a  way  that 
is  percevied  to  be  out  of  the  ordinary, 
the  rationale  for  that  action  must  be 
clearly  and  simply  stated  and 
understandable  to  the  general  public. 

Documentation  and  reproducibility. 
The  methods,  assumptions,  computer 
programs,  and  data  used  to  prepare 
population  estimates  and  adjustment 
factors  will  be  fully  documented.  The 
documentation  will  be  sufficiently 
complete  for  outside  reviewers  to 
reproduce  the  estimates.  These 
standards  apply  to  the  post- 
eniuneration-survey  estimates,  the 
demographic  analysis  estimates,  and  the 
small  area  estimates. 

[7]  The  1990  Census  may  be  adjusted 
only  if  the  resulting  coimts  are  of 
sufficient  quality  and  level  of  detail  to 
be  usable  for  Congressional  and 
legislative  reapportionment, 
redistricting.  and  for  all  other  purposes 
and  at  all  levels,  for  which  the  Census 
Bureau  publishes  decennial  Census 
data. 

Explanation:  The  guideline  recognizes 
that  the  population  counts  must  be 
usable  for  all  purposes  for  which  the 
Census  Bureau  publishes  f^ata.  Thus,  the 
level  of  detail  must  be  adequate  to 
produce  counts  for  all  such  purposes. 
The  guideline  also  reinforces  the  fact 
that  there  can  be.  for  the  population  at 


any  one  point  in  time,  only  one  set  of 
official  government  population  figures. 
The  guideline  does  not  speak  in  any 
way  to  the  issue  of  the  timing  of  the 
release  of  adjusted  figures,  nor  it  it 
meant  to  preclude  any  adjustment  solely 
on  the  basis  of  timing. 

Evaluations  of  small  area  estimation. 
See  the  discussion  under  guideline  [4], 
above. 

[8]  The  1990  Census  may  be  adjusted 
only  if  the  adjustment  is  fair  and 
reasonable,  and  is  not  excessively 
disruptive  to  the  orderly  transfer  of 
political  representation. 

Explanation:  Any  adjustment  of  the 
1990  census  should  be  fair  and 
reasonable  in  its  impact  on  the  political 
process  and  on  any  allocation  of 
economic  resources  that  is  based  on  the 
decennial  population  counts.  This 
guideline  is  intended  to  ensure  that  the 
factor  of  disruption  is  explicitly  taken 
into  account  as  the  decision  whether  or 
not  to  adjust  the  1990  census  is  reached. 
It  requires  an  explicit  statement  of  the 
degree  to  which  adjustment  would  be 
disruptive  of  the  orderly  transfer  of 
political  representation.  It  is  not 
sufficient  to  simply  state  that  disruption 
would  or  would  not  occur.  Based  on  the 
empirical  evidence  and  the 
recommended  courses  of  action,  the 
extent  of  disruption  must  be  weighed 
against  any  benefits  that  might  accrue 
from  adjustment. 

[9]  The  1990  Census  may  be  adjusted 
even  though  the  differential  overcoimt 
or  undercount  compares  favorably  with 
the  results  of  the  differential  overcount 
and  undercoimt  in  the  1980  census  only 
if  there  are  compelling  statistical  and 
policy  reasons  to  do  so. 

Explanation:  This  guideline  requires 
an  examination  of  the  results  of  the 
analysis  of  the  adequacy  of  the  1990 
count  in  terms  of  its  comparison  with 
the  1980  count.  One  fact  of  history  is 
that,  although  there  was  an 
acknowledged  undercount  and 
overcount  of  population  subgroups  and 
of  the  entire  population  in  1980,  the 
quality  of  the  estimates  of  those 
deficiencies  was  not  adequate  to  allow 
an  adjustment  of  those  figures.  Should 
coverage  deficiencies  be  no  greater  than 
they  were  in  1980,  substantial 
documentation  of  the  advantages  of  an 
adjustment  in  increasing  the  utility  and 
accuracy  of  the  Census  count  would  be 
required  to  warrant  a  decision  to  adjust. 

[10]  Any  decision  whether  or  not  to 
adjust  the  1990  census  must  take  into 
account  the  effects  such  a  decision 
might  have  on  future  census  efforts. 

Explanation:  The  decennial  census  is 
an  integral  part  of  our  democratic 
process.  Participation  in  the  Census 
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must  not  be  discouraged.  Respect  for  the 
objectivity,  accuracy;  and 
confidentiality  of  the  census  process 
must  be  maintained.  If  an  adjustment 
were  to  erode  public  confidence  in  the 
census  or  call  into  question  the 
necessity  of  the  population  participating 
in  future  censuses,  then  that  would 
weigh  against  adjustment  The  extent  to 
which  adjustment  or  non-adjustment 
would  be  perceived  as  a  politically 
motivated  act  and  thus  would 
undermine  the  integrity  of  the  census, 
should  also  be  weighed  in  making  any 
adjustment  decisions. 


[11]  Any  adjustment  of  the  1990 
Census  may  not  violate  the  United 
States  Constitution  or  Federal  statutes. 

This  guideline  requires  no 
explanation. 

[12]There  will  be  a  determination 
whether  or  not  to  adjust  the  1990  cenrjs 
only  when  sufficient  data  are  available 
and  analysis  of  the  data  is  complete 
enough  to  make  such  a  determination.  If 
sufficient  data  and  analysis  of  the  data 
are  not  available  in  time  to  publish 
adjusted  counts  by  )\dy  15, 1991,  a 
determination  will  be  made  not  to 
adjust 


Explanation:  It  is  inappropriate  to 
decide  to  adjust  without  sufficient  data 
and  analysis.  The  Bureau  will  make 
every  effort  to  endure  such  data  are 
available  and  analysis  is  complete  in 
time  for  the  Secretary  to  decide  and 
publish  adjusted  daU  by  July  15. 1991.  If 
however,  sufficient  data  and  analysis  of 
the  data  are  not  available  in  time,  a 
determination  will  be  made  not  to 
adiust 
[FR  Doc  80-29003  Filed  12-7-80;  S«8  pJB.] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

[BPO-90-M] 

Medicare  Program;  Claims  Payment 
Cycle 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  General  notice. 

SUMMARY:  This  notice  announces  the 
retention  of  a  payment  floor  requirement 
for  Medicare  claims  paid  by 
intermediaries  and  carriers,  acting  on 
behalf  of  HFCA,  for  services  provided  to 
Medicare  beneficiaries.  Under  the 
ayment  floor,  claims  and  bills  may  not 
e  paid  until  the  15th  day  after  receipt. 
The  14-day  retention  requirement  was 
originally  provided  for  by  section  4031 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987.  Pub.  L  100-203.  We  also 
announce  a  temporary  waiver  of  the 
payment  floor  requirement  for  claims 
and  bills  submitted  prior  to  October  1. 
1990. 

FOR  FURTHER  INFORMATION  CONTACT 
Ronald  Cwyn.  301-066-6963. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  section  1816  of  the  Act.  public 
or  private  organizations  and  agencies 
participate  in  the  administration  of  Part 
A  (Hospital  Insurance)  of  the  Medicare 
program  under  agreements  with  the 
Secretary  of  Health  and  Human 
Services.  These  agencies  or 
orgai..zations.  known  as  fiscal 
intermediaries,  perform  bill  processing 
and  benefit  payment  functions  for  the 
Medicare  program.  Most  providers  of 
services  (such  as  hospitals,  skilled 
nursing  facilities  (SNTs),  and  home 
health  agencies  (HHAsj)  submit  bills  to 
these  intermediaries,  wiiich  determine 
whether  the  services  are  covered  under 


Medicare  and  detramine  correct 
payment  amounts.  The  intermediaries  , 
then  make  payments  to  the  providera  ( 
behalf  of  Medicare  beneficiarie>4iBde^ 
standards  specified  in  their  agreements. 

Under  section  1842  of  the  Act,  the 
Secretary  is  authorized  to  enter  into 
contracts  with  carriers  to  fulfill  various 
functions  in  the  administration  ol  Part  B 
(Supplementary  Medical  Insurance)  of 
the  Medicare  program.  Beneficiaries, 
nhysicians,  and  suppliers  of  services 
submit  claims  to  these  carriers.  The 
carriers  determine  whether  the  sCTvices 
are  covered  under  Medicare  and  the 
amount  payable  for  the  services  or 
supplies  and  then  make  payment  to  the 
appropriate  party  in  accordance  with 
contract  standards. 

B.  Purpose  of  Notice 

Section  4031  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L 100- 
203,  amended  sections  1810  and  1842  of 
the  Social  Security  Act  which  govern 
the  standards  for  agreements  and 
cotracts  with  intermediaries  and 
carriers.  Section  4031  added  new 
sections  1816(c)(3)  and  1842(c)(3]  to  the 
Social  Security  Act  to  provide  that  no 
payment  shall  be  issued,  mailed,  or 
otherwise  transmitted  with  respect  to 
any  claim  sulanitted  within  an 
applicable  period  of  time  after  which  the 
claim  is  received.  Under  this  provision, 
for  the  period  July  1, 1988  through 
September  30, 1988,  claims  had  to  be 
held  for  10  days  before  payment  was 
made.  For  the  period  of  October  1, 1988 
through  September  30, 1989,  claims  had 
to  b«  held  for  14  days  before  payment 
could  be  made.  This  claims  processing 
standard  has  led  to  consistent  and 
uniform  contractor  claims  processing 
operations.  We  also  have  found  that  use 
of  such  a  standard  allows  for  a 
predictable  cash  flow  to  entities 
submitting  claims  for  payment. 
Therefore,  we  are  announcing  through 
this  notice  that  intermediaries  and 


carriers  are  being  directed  to  continue  to 
oae  the  14-day  payment  floor  as  the 
applicable  period  for  processing  claims, 
except  as  provided  below. 

C  Exception  for  Fiscal  Year  1990 

As  stated  above,  we  believe  that  the 
retention  of  the  14-day  payment  floor 
requirement  provides  for  uniform 
administration  and  financial 
accountability  of  the  program.  Recently 
both  the  House  of  Representatives  and 
the  Senate  have  passed  legislation  to 
repeal  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (see  Congressional 
Record,  November  21, 1989).  Our  budget 
for  the  current  fiscal  year  includes  an 
amount  for  claims  that  may  be  higher 
than  necessary  due  to  expected 
reduction  in  claims  following  the  repeal 
of  certain  coverages.  When  this 
legislation  is  signed  by  the  President,  we 
intend  to  make  this  funding  available  for 
faster  processing  and  payment  of  claims 
in  fiscal  year  1990.  As  a  result  we  are 
isituing  a  general  instruction  to 
intermediaries  and  carriers  to  waive  the 
14-day  payment  floor  requirement  for 
the  balance  of  fiscal  year  1990.  All  . 
claims  received  from  the  date  of 
publication  of  this  notice  through 
September  30, 1990  will  be  processed 
and  paid  as  soon  as  possible  without 
regard  to  the  14-day  payment  floor 
requirement. 

Sees.  1816(c)  and  1842(c)  of  the  Social 
Security  Act  (42  U.S.C.  1395h(c)  and 
1395u(c)). 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance  and  Program  No.  13.774, 
Medicare — Supplementary  Medical 
Insurance. 

Dated:  December  8. 1989. 
Loaii  B.  Hays, 

Acting  Administrator,  Health  Care  Financing 
Administration. 
[FR  Doc.  89-29085  Filed  12-8-89;  12:09  pm] 
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Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  tf>o  GPO  order  desk  at  (202) 

783-3238  from  8KX)  a.m.  to  4:00  p.m.  eastern  time,  Mornlay— Fnday 

(except  holidays). 

TKIe  PricA       Revision  Date 


1. 2  (2  Ressrved)  $10.00 

3  (1988  CMvilatkw  and  Pom  100  and  101)  21.00 

4  15.00 

5  Parts: 

1-699 15.00 

70(^1199 17.00 

1200-6id,  6  (6  Reserved) _ 13.00 

7  Parts: 

0-26 „.„ „ 15.00 

27-45 ~ 12.00 

46-51 17.00 

52 J. 23.00 

53-209 /:r. 18.00 

210-299 24.00 

300-399 , 12.00 

400-699 ; 19.00 

700-899 22.00 

900-999 28.00 

1000-1059 16.00 

1060-1 1 19 _ 13.00 

1120-1199 „ 11.00 

1200-1499 „ 20X» 

1500-1899 10.00 

1900-1939 _ 1 1.00 

1940-1949 „ 21.00 

1 950- 1 999 22.00 

2000-End „ 9.00 

8  13.00 

9  Parts: 

1-199 20.00 

200-6K1 —...Z 18.00 

10  PartK        j 

0-50 i 19.00 

51-199 „I 17.00 

200-399 „. ...-.  13.00 

400-499 14.00 

500-€nd „ 28.00 

11  10.00 

12  Parts: 

1-199 

200-219 

220-299 „ t 

300-499 „ 

500-599 

600-End ;a 

13 


141 

1-59 

60-139 


12.00 
11.00 
19.00 
15.00 
20.00 
14.00 
22.00 

24.00 
21.00 


Apr.  1.  1989 

>  Jon.  1,  1909 

Jon.  1,  1989 

Joe.  1, 1989 
Jos.  1,  1989 
ion.  1.  1989 


Jan.  1. 
Jon.  1, 
Jon.  1, 
*Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jon.  1. 
Jan.  1, 
Jon.  1. 
Jan.  1, 
Jon.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jon.  1. 
Jon.  1. 
Jon.  1, 


Jon 
Jon 


1989 
1989 
1989 
1988 
1989 
1989 
1989 
1989 
1989 
1989 
1989 
1989 
1989 
1989 
1989 
1989 
1989 
1989 
1989 
1989 

1989 
1989 


Joi.  1, 

1989 

Jan.  1. 

1989 

*Jan.l, 

1987 

Jsn.  1, 

1989 

Jan.  1. 

1989 

•Jan.  1. 

1988 

Jan.  1,  1989 
Jon.  1,  1989 
Jan.  1, 1989 
Jan.  1,  1989 
Jan.  1,  1989 
Jon.  1.  1989 
Jan.  1,  1989 

Jan.  1,  1989 
Jn.  1,  1989 


TWe 

140-199.... 
200-1199„ 
1200-Cnd... 


10.00 
21.00 
12.00 


15  Parts: 

0-299 „ MM 

300-799 „.. 22.00 

800-tnd 14.00 

16  Parts: 

0-149 „ 12.00 

1 50-999 „ 14.00 

lOOO-bd 19.00 

17  Parts: 

1-199 15.00 

200-239 16.00 

240-6id ™ 22.00 

18  Partr 

1-149 16.00 

150-279 16.00 

280-399 14.00 

400-tnd _ 9.50 

10  Parts: 

1-199 „ 28.00 

200-£nd ..._ - 9.50 

20  Parts: 

f_399 _„ 13.00 

400-499 24.00 

500-End 28.00 

21  Parts:  * 

1-99 13.00 

100-169 - „ 15.00 

170-199 17.00 

200-299 6.00 

300-499 28.00 

500-599 21.00 

600-799 _ 8.00 

800-1299 , 17.00 

1300-tnd 6.50 

22  Parts: 

1-299 22.00 

300-£nd 17.00 

23  17.00 

24  Parts: 

0-199 19.00 

20O-499...„ 28.00 

500-699 „ 1 1  00 

700-1699 „ — 23.00 

1700-tnd 13.00 

25  25.00 

26  Parts: 

§{1.0-1-1.60 

§S  1.61-1.169 

§1  1.170-1.300 

§t  1.301-1.400 

§S  1.401-1.500.. 
§S  1.501-1.640., 


15.00 
25.00 
18.00 
15.00 
28.00 
16.00 

151.641-1.850 19.00 

15*1.851-1.1000 31.00 

17.00 
23.00 
20.00 
14.00 
13.00 
16.00 
16.00 
7.00 
6.50 


551-1001-1.1400. 

55  11401-End 

2-29 

30-39 

40-49 

50-299 _ : 

300-499 

500-599 .._:_._ 

600-6id 

27  Parts: 

1-199 

200-Cnd. 

•28 


24.00 
14.00 
27.00 


Revision 

JaB.1. 
Ja.1. 
Jos.  1.1 


Joi.  1,1989 
Jan.  1,  1989 
Jan.  1,  1989 

Jan.  1,  1989 
Jon.  1,  1989 
Jn.  1,1989 

Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1.  1989 

Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1.  1989 
Apr.  1.1989 

Apr.  1,  1989 
Apr.  1.  1989 

Apr.  1.  1909 
Apr.  1,1989 
Apr.  1,  1989 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1,1989 
1.1989 
1,1989 
1,1989 
1,1989 
1,  1989 
1,1989 
Apr.  1,  1989 
Apr.  1, 1989 


Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1,  1989 

Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1,  1989 


Apr. 
Apr. 
Apr. 


1,1909 
1,1989 
1.  1989 
Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1,  1989 
Apr.  1.  1989 
Apr  1,  1989 
Apr.  1,1989 
Apr.  1,  1989 


Apr. 
Apr. 
Apr. 


Apr.  1 


Apr. 
Apr 
Apr. 


1989 
1989 
1989 
1989 
1989 
1,1989 
1,1989 


Apr.  1,1989 
Apr.  1,  1989 
July  1,1989 


IV 
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THto 


Pric«       Revision  Date 


29PartK 

0-99 17.00 

100-499 7.50 

500-399 „ 26.00 

900-1899 12.00 

1900-1910 29.00 

191 1-1925 „ 9.00 

1926 1 1 .00 

•1927-lnd 25.00 

30  Parts: 

0-199 21.00 

200-699 14.00 

700-tnd 18.00 

31  Parts: 

0-199 „ 14.00 

*200-6h1 .V....^. 18.00 

32  Parts:  ' — ^ 

1-39,  Vol.  I „... 15.00 

1-39.  Vol.  I 19.00 

1-39,  Vol.  ■ 18.00 

*1-189 23.00 

190-399 27.00 

400-639 „ 22.00 

630-699 13.00 

700-799 17.00 

800-tnd 19.00 

33  Parts: 

1-199 30.00 

200-Cnd ! 20.00 

34PartK 

1-299 22.00 

300-399 12.00 

400-£nd 26.00 

35  10.00 

36  Parts: 

1-199 12.00 

200-6x1 21.00 

37  14.00 

36  Parts: 

0-17 21.00 

1»-6hI 19.00 

39                                            V  14.00 


40  Parts: 

*1-51 r^.. 25.00 

52 27.00 

53-60 28.00 

61-80 1 1 .00 

81-85 11.00 

81-99 :. 25.00 

100-149 _ 25  00 

150-189 24.00 

190-299 24.00 

300-399 8.50 

400-424 23.00 

425-699 „ 21.00 

700-End _ 31.00 

41  Chapters: 

1. 1-1  to  1-10 13.00 

1. 1-1 1  to  AfpondM,  2  (2  RoMrvod) 13.00 

3-6. 14.00 

1 6.00 

6 : 4.50 

t- 13.00 

10-17 9.50 

18.  Vol.  I,  Pom  1-5 ™ 13.00 

18,  Vol.  I,  Pom  6-19 „..  13.00 

18,  Vol.  M,  Pom  20-52 13.00 

19-100 13.00 

1-100 8.00 

101 25.00 

102-200 1 1 .00 

*201-M 13.00 


July  1, 
My  1. 
Julyl. 
July  1. 
Julyl, 
Julyl. 
Julyl, 
Julyl. 

Julyl. 
Julyl, 
Julyl. 

Julyl. 
Julyl. 

♦Julyl, 
*July  1. 
♦Julyl. 

Julyl. 

Julyl. 

Julyl. 

Julyl. 

Julyl. 

Julyl, 

Julyl, 
Julyl. 

Julyl. 
Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 

Julyl, 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 
Julyl. 

•Julyl. 
•Julyl. 
•Julyl, 
•Julyl, 
•Julyl, 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl, 
•Julyl. 

Julyl. 

Julyl. 

Julyl. 

Julyl. 


989 
989 
989 
989 
988 
989 
989 
989 

989 
989 
988 

989 
989 

984 
984 
984 
989 
988 
989 
989 
989 
989 

989 
989 

988 
988 
988 
989 

989 
989 
989 

986 

988 
989 

989 
988 
988 
989 
989 
988 
988 
988 
988 
988 
989 
988 
988 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
989 
988 
989 
989 


TItto 

42  Parts: 

1-60 15.00 

61-399 5.50 

400-429 22.00 

430-End : „ 22.00 

43  Parts: 

1-999 15.00 

1000-3999 26.00 

4000-tnd 11.00 

44  20.00 

45  Parts: 

1-199 17.00 

200-499 „ 9.00 

500-1199 24.00 

1200-6k» 17.00 

46  Parts: 

1-40 14.00 

41-69 14.00 

70-89 7.50 

90-139 12.00 

140-155 12.00 

156-165 13.00 

166-199 14.00 

200-499 20.00 

SOO-fod 10.00 

47  Parts: 

0-19 „ „....  18.00 

20-39 18.00 

40-69 9.00 

70-79 18.00 


Pries       Revtalon  Data 


iMM „ > 19.00 

48  Chapters: 

1  (Pom  1-51) 28.00 

1  (Pom  52-99) 18.00 

2  (Parti  201-251) 18.00 

2  (Polls  252-299) ....................................................  18.00 

3-4. 20.00 

7-14 25.00 

IS-M 26.00 

49  Parts: 

1-99 „..  13.00 

100-177 24.00 

178-199 20.00 

200-399 19.00 

400-999 24.00 

1000-1 199 _..„„„. 18.00 

1200-fnd 18.00 

50  Parts: 

1-199 

200-599 

600-Cnd - 


17.00 
13.00 
13.00 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 

ion.  1 


1988 
1988 
1988 
1988 

1988 
1988 
1988 
1988 

1988 
1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1986 
1988 
1988 

1986 
1988 
1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 
1988 

1989 

1989 


A 


1965 
1987 
1986 
1989 
1989 


CFR  Index  ond  Fmdmgs  Aids 29.00 

Complett  1589  (JR  s« 620.00 

Microlicho  CFR  Editiont 

Complete  set  (one-timo  moiling) „„.. 135.00 

Complete  set  (ono-timt  moiing) 115.00 

SubscriptJon  (moM  as  issoad) 185.00 

Subscription  (rnoiM  as  issuod) „ 185.00 

Subscription  (moiled  as  issuod) _...  188.00 

bidhnduci  copies 2.00 

■  Bkoum  Tilte  3  ii  gn  amid  compilation,  this  vehme  «id  dl  previous  velunics  ilwuM  be 
retoned  ei  e  pennoMnt  teterence  louros. 

'tte  iiiiiliiieMH  to  ttiif  volunie  were  pramulgoted  during  itie  period  Jgn.l,  19M  W 
Oec.31,  1984.  The  CHt  Mhmie  issued  Jomivy  I.  19U.  sliouM  be  retained. 

*  No  iwen*n«nts  to  Ibis  volume  were  piuiiwlaMled  during  the  period  Ion.  1.  1987  le  Dec. 
31.  1988.  The  era  volume  issued  Jenuorr  I.  1987.  should  be  releined. 

*\^  July  1,  1985  edHion  of  33  CFR  Pans  1-189  CMMtae  o  note  enly  for  Ports  1-39 
Musive.  for  the  ful  teirt  el  itw  (Manse  Acquisition  Hegulotlons  k  Ports  1-39.  censull  the 
three  CHI  volunws  issued  as  ol  July  1,  1984,  cemuiniin  those  ports. 

•TtwJuly  1,  1985  tdMon  el  41  CHI  Otoplers  1-100  cantatas  e  me  only  hr  Chapters  1  le 
49  indusivt .  For  itw  M  text  el  pracuremem  reguMons  in  Oi^ters  1  to  49,  eensuM  the  eleven 
CFK  voluaies  issued  as  ol  My  1,  1984  contoining  Hwse  chapters. 


A 


The  Federal  Register 

"?  eg  u  1  a  1 1  o  n  s  appear  as  agency  documents  which  are  published  dally 

in  the  Federal  Reqtste'^  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Re^i&iei,  puuiidDcnj  u<iiiy,  is  me  official 
publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  Is  the  tool  for  you  to  use  to  participate  In  the 
rulemaking  process  by  connmenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  Regulations  to  anwndatory  actions 
published  in  the  daily  Federal  Register;  and  the  cumulative 
Federal  Register  Irtdex. 


I  ne  Cooe  of  Fedem  Reguiauons  (O^Hj  comprising 
approximately  193  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Register.  Each  of 
tt)e  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superinter>dent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processino  Code. 

*  A  4  ^  3 


Charge  your  order, 
tfs  easy! 


i I   JLJLiLJ*  please  send  me  the  following  indicated  subscriptions 

•  Federal  Register  11  •  Code  of  Federal  Regulatiorts 

•  Paper  U  •  Paper 

$340  for  one  year  U  ___$620  for  one  year 

$170  for  six-nronths  I 

\  I  •  24  X  Microfiche  Format: 

•  24  X  Microfiche  Format:  U  $188  Current  year  (as  issued) 

$195  for  one  year  I  $115  previous  year's  full  set 

$97.50  for  six-months  I  (single  shipment) 


Charge  onlers  ma|r  be  Meprnned  id  the  GPO  order 
desk  *  (202)  7t3-3Z33  Irom  S  00  i  m  «>  4  00  p  m 
eastern  hme.  Mondey-Fnday  (ncepl  MiOiifii 


•  Magnetic  tape: 

$37,500  for  one  year 

$18,750  for  six-months 

1.  The  total  cost  of  my  order  is  $_ 


subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


•  Magnetic  tape: 

$21 ,750  for  one  year 


.  All  prices  include  regular  domestic  postage  and  handling  and  are 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  tnethod  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 

Documents  ^^_^___^.^^ 

n  GPO  Deposit  Account     I    I    I    I    I    I    I    l-H 
LJ  VISA  or  MasterCard  Account 


(City.  SUte,  ZIP  Code) 


L 


± 


MM       M   M   M   M   M   M   M   i 

Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature)  (f^    '-'-••• 

4.  Mall  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  O.C.  20402-9371 


?3^W 


-a>-  i> 


tfiX^i^t^ny^,.^^^^ 


y* 


/ 


I4  V^   r^-.^SA.    \  UL-e-. 


X 


^i-^ 


.<I.^-j 


T' 


-x 


/ 


Public  Rape 

of  \hB 

presidents 
f  the 


,»H«^ 


Unite 


*<  €*« 


■"fefit 


C^ 


Annual  volumes  containing  the  public  message* 
and  tlatements.  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print. 


Gerald  R.  Ford 

1975 

(Book  I) 122.00 


Ronald  Reagan 

19S1 .$254W 


Jimmy  Carter 

197S 

(Book  I) .$24.00 

1979 

(Book  I)  .„„ $24.00 


1982 
.(Book  II)..._ 

1983 
(Book  I) 


.-$25.00 
...431J0 


1983 

(Book  II) «2.00 


1979 
(Book  II). 

1980-81 
(Book  I)- 


.424.00 
..$2140 


1984 
(Book  I) . 


1984 
(Book  U). 


..$38.00 
..436JW 


1980-81 

(Book  II)  .„ .$22.00 


1980-81 
(Book  III) , 


...$24.00 


1985 

(Book  I) ......$34.00 

1985 

(Book  II) $30.00 


1988 
(Book  I) 


..437.00 


1086 

(Book  II) 435.00 


1987 

(Book  I) 

1987 
(Bookll). 


..433JW 
.435J» 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Washingon,  D.C.  20402-9325. 


tpm  i2-t-90) 
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